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Rules  and  Regulations 


i. 


Federal   RejMier 

Vol.  53,  No.  214 

Friday,  November  4,  1988 


This  section  ct  Ihe  FEDERAJ.  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  tiooks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Senrloe 

7  CFR  Part  910 

[Lemon  Reg.  tMI 

Lemons  Grown  hi  Calif  omia  and 
Arizona;  Limitation  of  Handlbig 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  638  establishes 
the  quantity  of  hesh  Caiifomia-AriEona 
lemons  that  majr  be  shipped  to  maitet  at 
285,000  cartons  during  the  period 
November  6  through  November  12. 19B8. 
Such  action  is  needed  to  balance  the     ^ 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  638  (S  910.938)  is 
effective  for  the  period  Novembei*  6 
through  November  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  C  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administrative  Branch,  F&V, 
AMS,  USDA,  Room  2523,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456:  telephone:  (202)  447-5697. 

SUPPiXMENTARY  INFORMATION:  TEis 
fmal  rule  has  be^n  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act(RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbej  of  small  entities. 


Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  [7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended,  lliis  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee]  and  upon  other 
available  information.  It  is  found  that 
this  action  wiD  tend  to  effectuate  the 
declared  policy  of  the  Act. 
I      This  regulation  is  CQnsistent  %vith  the 
marketing  policy  for  1988-89.  The 
Committee  met  pubUcly  on  November  1, 
1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for^iot  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Fedecal  Register 
because  of  instifficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  thfese  regulatory  provisions 
effective  as  specified,  and  handlers  have 


been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Auifaority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C  BCl-674. 

2.  Section  910.938  is  added  to  read  as 
follows: 

Note. — This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§9ia938    Lamon  Reouiation  638. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  wiiich  may  be 
handled  during  the  period  November  6. 
1988,  through  November  12, 1988,  is 
established  a4'265.000  cartons. 

Dated:  November  2, 1988.       i 
Cbiailes  R.  Brader,  ' 

Director,  Fruit  and  Vegetable  Divi^'on. 
[FR  Doc  Ba-25684  Filed  11-3-88;  8:45  am]' 
BtlXMQ  CODE  34tO-02-ll 


Animal  and  Plant  Health  Inspection 
Service 


"1 


9CFRPart11 

(Docket  No.  8»-179] 


Horse  Protection  Regulations 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Notice  of  extention  of  comment 

period. 

summary:  We  are  extending  the 
comment  period  for  our  interim  rules 
that  amended  the  Horse  Protection 
regulations  regarding  pads,  action 
devices,  weights,  boots  fend  packing      _ 
materials  used  on  horses.  This  notice  or 
extension  of  the  comment  periods  is 
effective  upon  signatrue.  This  extension 
will  provide  interested  persons  with 
additional  time  ia Wfaidi  to  prepare 
comments  on  the  interim  rules. 


< 
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DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  8^ 
052,  Docket  No.  88-079,  and  Docket  No. 
88-125  that  are  postmarked  or  received 
on  or  before  November  22. 1988. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to 
Regulatory  Analysis  and  Development, 

APHIS.  USDA.  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
youf  comments  refer  to  Docket  No.  88- 
052,  Docket  No.  88-079,  or  Docket  No. 
88-125.  Comments  received  may  be 
inspected  at  USDA,  Room  1141,  South 
Building.  14th  and  Independence 
Avenue,  SW..  Washington,  DC,  between 
8  a,m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  R.L.  Crawford,  Director,  animalXilare 
Staff,  Regulatory  Enforcement  and 
Animal  Care.  APHIS.  USDA,  Room  756, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7833. 

SUPPLEMENTARY  INFORMATION:  On  April 
26, 1988,  we  published  in  the  Federal 
Register  (53  FR 14778-14782.  Docket  No. 
88-052)  an  interim  rule  that  amended  the 
Horse  Protection  Regulations  by 
expanding  the  list  of  devices  and 
equipment  prohibited  for  use  on  any 
horse  at  any  horse  show,  exhibition, 
sale,  or  auction.  Additionally,  the 
interim  rule  prohibited  the  use  on  any 
horse  of  weights  other  than  horseshoes, 
and  of  horseshoes  weighing  more  than 
16  ounces  each.  The  interim  rule  also 
clarified  which  horses  are  subject  to  the 
scar  rule. 

On  May  2, 1988,  we  published  in  the 
Federal  Register  (53  FR  15640-15641, 
Docket  No.  88-079)  an  interim  rule  that 
removed  certain  restrictions  on  weights, 
horseshoes,  and  boots  imposed  by  the 
April  26  interim  rule,  and  that  reinstated 
certain  restrictions  on  the  placement  of 
lead  and  other  weights  on  horses. 

Comments  on  both  the  April  26  and 
May  2  interim  rules  were  required  to  be 
postmarked  or  received  on  or  before 
June  27, 1988.  On  jude  29. 1988,  we 
published  in  the  Federal  Register  (53  FR 
24437,  Doclet  No.  88-111)  a  notice 
reopening  and  extending  the  comment 
periods  for  both  interim  rules.  Comments 
were  required  to  be  postmarked  or 
received  on  or  before  July  15, 1988. 
However,  those  comment  periods  were 
subsquently  reopened  again,  as 
explained  below. 

On  July  28, 1988,  we  published  in  the 
Federal  Register  (53  FR  28366-28373. 
Docket  No.  88-125)  an  interim  rule  that 
revised  the  list  of  devices  and 
equipment  prohibited  for  use  on  horses 
at  any  horse  show,  exhibition,  sale,  or 


auction.  We  removed  provisions 
established  by  the  Arpil  26  interim  rule 
that  would  have  phased  in  a  miximum 
pad  height  cf  1  inch,  and  substituted  a 
prohibition  on  the  use  of  pads  that 
exceed  50  percent  of  the  horse's  natural 
foot  length,  or  that  fail  to  comply  with 
other  specified  requirements.  We 
prohibited  packing  materials  between 
pad  and  hoof,  except  for  certain 
approved  materials,  and  expanded  the 
restrictions  on  the  use  of  weights  on 
horses.  We  also  amended  the 
regulations  to  allow  the  use  of  plastic 
pliant  pads  on  horses. 

,     Additionally,  in  the  July  28  interim 
rule,  we  reopened  and  extended  the 
comment  periods  on  the  April  26  and 
May  2  interim  rules,  by  inviting 
comments  on  those  two  interim  rules  for 
the  duration  of  the  comment  period 
established  for  the  July  28  interim  rule. 
Comments  on  all  three  interim  rules 
were  required  to  be  postmarked  or 
received  on  or  before  October  31, 1988. 

Shortly  before  the  comment  periods 
closed,  we  received  a  request  to  extend 
until  November  22, 1988,  the  comment 
period  on  the  July  28, 1988  interim  rule 
(Docket  No.  88-125).  In  response,  we  are 
extending  the  comment  periods  on 
Docket  No.  88-052.  Docket  No.  88-079. 
and  Docket  No.  88-125.  so  that  we  may 
consider  all  written  comments 
postmarked  or  received  on  or  before 
November  22. 1988.  This  notice  of 
extension  of  the  comment  periods  is 
effective  upon  signatiu-e.  This  action  will 
allow  the  requestor  and  all  other 
interested  persons  additional  time  to 
prepare  comments. 

On  October  24. 1988.  we  published  in 
the  Federal  Register  (53  FR  41561-41562, 
Docket  No.  38-160)  an  interim  rule  that 
removed  language — inadvertently 
retained  in  the  July  28  interim  rule — that 
would  have  terminated  after  October  31, 
1988,  provisions  that  prohibit  heel 
buildup  in  excess  of  1  inch  on  yearling 
horse.  We  indicated  in  the  October  24 
interim  rule  that  comments  on  that  rule 
are  required  to  be  postmarket  or 
received  on  or  before  November  23. 
1988.  We  are  making  no  change  to  that 
November  23  deadline. 

Done  at  Washington,  DC,  this  31  day  of 
October,  1988. 

Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  88-25558  Filed  11-3-88:  8:45  am) 

BILUNG  CODE  3410-34-M 


DEPARTMEm'  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  87-AWA-S2] 

Establishment  of  Airport  Radar 
Service  Areas;  Baton  Rouge 
Metropolitan;  Ryan  Field,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
description  of  the  Baton  Rouge 
Metropolitan,  Ryan  Field.  LA,  Airport 
Radar  Service  Area  (ARSA).  An  ARSA 
is  operational  only  during  the  hours  of 
operation  of  the  control  tower  and 
associated  radar  approach  control 
facility.  Baton  Rouge  Tower  and 
Approach  Control  Facility  provide 
service  only  during  a  portion  of  the  day. 
The  description  of  these  hours  was 
inadvertently  omitted  from  the  ARSA 
description  as  published  on  June  28, 
1988.  This  action  corrects  that 
description. 

EFFECTIVE  DATE:  0901  U.t.c,  December 

15,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  W.  Harrison,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avemie  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9254. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  88-14547 
v.as  published  on  June  28, 1988, 
f  stablishing  the  Baton  Rouge 
Metropolitan,  Ryan  Field,  LA,  ARSA 
and  two  other  ARSA's.  The  legal 
description  of  the  Baton  Rouge  ARSA 
inadvertently  omitted  a  narrative 
description  of  the  limited  hours  of 
operation.  An  ARSA  is  operational  only 
during  the  hours  the  control  tower  and 
approach  control  facility  are  operating. 
This  action  corrects  that  omission. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  hile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979;  and  (3)  does 
npt  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certiHed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities    . 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety!  Airport  radar  service 
areas. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Reg^ter 
Document  8&-14547,  b«  published  in  the 
Federal  Register  on  June  28, 1966  (53  FR' 
24406).  is  corrected  as  foHftws: 

PART  71— OEStGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a].  1354(a).  1510; 
E.0. 10854;  49  U.S.C.  106[g]  (Revised  Pub.  L 
97-449.  lanuary  12, 1983);  14  CFR  11.69. 

§71.501    [^/^nded] 

2.  Section  71.501  is  amended  as 
follows: 

Baton  Rouge  Metropolitan.  Ryan  Field.  LA 
lAmended) 

By  adding  the  following  words  to  the  end  of 
the  description:  'This  airport  radar  service 
area  is  eflective  during  tlie  specific  days  and 
hours  of  operation  of  the  Baton  Rouge  Tower 
and  Approach  Control  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  wiH  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory." 

Issued  in  Washington,  DC,  on  October  26, 
1988. 

Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  88-25517  Filed  11-3-88;  8:45  am] 

eaUNQ  CODE  MID-IS-H 
i. 

14  CFR  Part  71 

(Airspace  Docket  No.  8B-ANM-12] 

Alteration  of  Transition  Area;  Vernal, 
UT 

i 
agency:  Federal  Aviation  1 

Administration  (FAA),  DOT.  I 

ACTION:  Final  rule.  " 

summary:  This  action  adds  1,200  foot 
transition  area  at  Vernal,  Utah,  to 
provide  controlled  airspace  to 


encompass  a  new  departure  procedure 
for  the  Vernal  Airport.  This  action  does 
not  change  the  existing  700  foot 
transition  area. 

EFFECTIVE  DATE:  0901  U.Lc,  February  a 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L.  Brown,  ANM-535,  Federal 
Aviation  Admmistration,  Docket  No.  88- 
ANM-12, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98188, 
Telephone:  (206)  431-2536. 

SUPPLEMENTAL  INFORMATION: 
History  ■ 

On  August  18, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  add 
1,200  foot  transition  area  in  the  vicinity 
of  Vernal,  Utah.  (53  FR  31368).  In  that 
proposal  one  distance  was  stated  as  14.5 
nautical  miles.  All  references  should  be 
statute  miles,  therefore,  this  rule 
corrects  that  oversight  to  14.5  miles. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handtxrak  7400.6D  dated 
January  4, 1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is 
intended  to  provide  additional 
controlled  airspace  in  the  vicinity  of 
Vernal,  Utah.  Additional  controlled 
airspace  is  required  to  accommodate  a 
new  departure  procedure  for  the  Vernal 
Airport  to  protect  aircraft  climbing  in 
the  Vernal  Very  High  Frequency 
Omnidirectional  Range  Station  (VOR) 
holding  pattern. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under'Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
PoRcies  and  Procedures  44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 


certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety.  Transition  areas.       ; 
Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  134S(a).  13S4(a),  1510; 
E.0. 10854;  49  US  C  106(g)  (Revised  Pub.  L. 
97-449,  January  12, 1983):  14  CFR  11.69. . 

§  71.181    [Amendedl 

'.    2.  Section  71181  is  amended  as 
follows: 

Vernal,  UUb  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  9.5  miles 
northeast  and  5  miles  southwest  of  the 
Vernal  VOR  157*  and  337*  radials,  extending 
.from  10  miles  northwest  to  18.5  miie* 
southeast  of  the  VOR;  that  airspace 
extending  upward  from  1,200  feel  above  the 
surface  within  14.5  miles  northeast  and  9.5 
miles  southwest  of  the  Vernal  VOR  157*  and 
337°  radials,  extending  from  13  miles 
northwest  ip  22  miles  southeast  of  the  VOR; 
excluding  those  portions  within  the  VOR 
Federal  airways. 

Issued  in  Seattle,  Washington,  on  October 
9, 1988.  , 

Temple  H.  {ohnson,  Jr., 
Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 
[FR  Doc.  88-22515  Filed  11-3-88;  8:45  am) 

BILUNG  CODE  4«1C»-1>-« 

14  CFR  Part  71  \        I 

[Airspace  Docket  No.  88-AWP-12] 

RevMon  to  VQR  Federal  Airways,  HI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Cancellation  of  final  rule  before 
effective  dale. 

SUMMARY:  This  action  cancels  Airspace 
Docket  No^.  88-AWP-12  which  was 
published  in  the  Federal  Register  on 
September  27, 1988.  and  was  to  be 
effective  November  17. 1988.  This  docket 
was  proposed  in  error  and  will  be 
resubmitted  at  a  later  dale; 

EFFECTIVE  DATE:  0901  UTC  September 
27. 1988. 


I 


I 
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FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-0186. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  27, 1988,  the  FAA 
published  a  final  rule  which  amended 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  description  of  several  VOR  Federal 
Airways  in  Hawaii  (53  FR  37543).  This 
docket  was  proposed  in  error  and  will 
be  resubmitted  at  a  later  date. 

Cancellation  of  the  Final  Rule 

The  final  rule  issued  as  Airspace 
Docket  No.  88-AWP-12  and  published 
in  the  Federal  Register  on  September  27, 
1988,  (53  FR  37543),  is  hereby  cancelled. 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-149.  January  12, 1983);  14  CFR  11.69. 

Issued  in  Los  Angeles,  California  on 
October  24, 1988. 

Jacqueline  L  Smith, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  88-25516  Filed  11-3-88;  8:45  am) 

BILUNQ  CODE  491»-1»-U 

14  CFR  Part  139  | 

[Docket  No.  24812;  Amdt  139-15] 

Airport  Certification;  Extension  of 
Certain  Compliance  Dates;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  extension  of 
compliance  dates;  correction. 

SUMMARY:  FAA  is  correcting  errors  in 
Amendment  Number  139-14,  "Airport 
Certification;  Extension  of  Certain 
Compliance  Dates."  In  FR  Doc.  88-23951. 
published  Tuesday,  October  18, 1988,  on 
page  40842,  please  correct  the 
amendment  number  "i39-14  to  read 
"139-15." 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jose  Roman,  Jr.,  Safety  arid 

Compliance  Division  (AAS-300),  Office 

of  Airport  Standards,  telephone  (202) 

267-8724. 

Michael  D.  Triplet!, 

Docket  Section,  Pngram  Management  Staff, 

ACC-10. 

(FR  Doc.  88-25518  Filed  11-3-88;  8:45  am] 

BtLLINQ  COOC  4910-13-H 


DEPARTMENT  OF  LABOR 

30  CFR  Parts  56  and  57 

Safety  Standards  for  Loading,  Hauling, 
and  Dumping  and  Machinery  and 
Equipment  at  Metal  anfliliAmetal 
Mines;  Correctic 


agency:  i 

Adminia 

action:  Final  rule;  corrections. 

SUMMARY:  This  notice  corrects  several 
typographical  errors  in  the  final  rule  for 
Safety  Standards  for  Loading,  Hauling, 
and  Dumping  and  Machinery  and  - 
Equipment  which  appeared  in  the 
Federal  Register  on  August  25, 1988,  (53 
FR  32496). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On 

August  25, 1988,  the  Mine  Safety  and 
Health  Administration  (MSHA) 
published  a  final  rule  to  revise  its  safety 
standards  for  Loading,  Hauling,  and 
Dumping  and  Machinery  and  Equipment 
in  Title  30  of  the  Code  of  Federal 
Regulations  (53  FR  32496).  This  > 

document  corrects  several  typographical 
errors  in  this  rule. 

1.  Page  32502,  §  56/57.9306,  first 
paragraph,  3rd  line,  after  "and",  remove 
"56/".  i 

2.  Page  32509,  S  56/57.14107,  last  line ; 
of  the  first  paragraph,  remove  "above" 
and  add  "away  from". 

3.  Page  32513  middle  column,  last  full 
paragraph,  6th  line,  "alarms"  not 
"alrams".  ^ 

4.  Page  32518,  Derivation  Table,  first 
column,  under  Ihe  heading  "New  No.", 
add  "0"  to  "56/57.900"  to  read  "56/ 
57.9000". 

5.  Page  32518,  middle  cuiunm. 
Distribution  Table,  5th  line,  remove 
"both"  add  "this",  also,  remove  "s"  on 
"rules".  -     • 

6.  Page  32518,  Distribution  Table, 
under  the  heading  "New  No." — 

Add  "&  56/57.14000"  to  "56/57.9000". 

Remove  "56/57.14108"  and  add  "56/ 
57.14109". 

Remove  "56/57.9302"  add  "50/ 
57.14217". 

Remove  "56/57.14105"  and  add  "56/ 
57.14104". 

Add  "56/"  before  "57.9306;  57/9310; 
57.9310;  and  57.9312". 

Add  "56/"  to  "57.9101". 

7.  Remove  duplicated  material  in  lines 
"58-82",  Old  No.  and  New  No.,  entries 
"56/57.9001-57.9115  in  the  Distribution 
Table. 

8.  Page  32519,  first  column.  Old  No. 
add  "56/57"  before  ".14007";  in  New  No. 


column,  add  "56/57.14112".  At  the  end  of 
the  table,  add  in  Old  No.  column,  "no 
existing  standard",  in  New  No.  column, 
add  "56/57.14131". 

S  5&14101    [Amended] 

9.  Page  32523,  add  "M-"  before  "2" 
and  "1"  each  time  it  appears  in  the 
he&ding  for  Table  2. 

$96.14115    [Amended] 

10.  Page  32524,  S  56.14115,  paragraph 
(a),  add  "degree  sign"  after  "270". 

S  56.14130    [Amended] 

11.  Page  32523  §  56.14130,  middle 
column,  should  read  "(b)"  not  "(5)"  in 
ROPS  construction. 

12.  Page  32524,  5  56.14130,  paragraph 
(0(2),  last  line  should  read  "(b)  and  (h)", 
not  "(b)  and  (c)". 

S  56.14706    [Amended] 

13.  Page  32525,  §  Sft  14206,  paragraph 
(b),  add  "shall"  after  "blades". 

S  57.14101    [Amended] 

14.  Page  32530,  add  "M-"  before  "2" 
and  "1"  each  time  it  appears  in  the 
heading  for  Table  2. 

§57.14114    [Amended] 

15.  Page  32531,  §  57.14114,  second  line, 
change  "value"  to  "valve"  Also 

§  57.14115  in  paragraph  (a)  third  line, 
add  "degree  sign"  after  "270". 

§57.14130    [Amended] 

16.  Page  32531,  §  57.14130,  paragraph 
(f)(2)  [INSERT  DATE  60  DAYS  AFTER 
DATE  OF  PUBUCATION]  should  read 
"October  24, 1988".  Also,  next  to  last 
line  of  same  paragraph,  change  "(c)  to 
"(h). 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  October  31, 1988. 

(FR  Doc.  88-25477  Filed  11-3-88;  8:45  am] 

BILUNO  CODE  4510-43-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  395 
RIN  212S-AB95 

Hours  of  Service  of  Drivers;  Technical 
Correction 

agency:  Federal  Highway 

Administration,  DOT. 

action:  Final  rule;  correction.  ^ 

summary:  This  document  corrects  the 
paragraph  designation  for  automatic  on- 
board recording  device  under  the 


"Definitions"  section  of  the  rule  on 
hours  of  service  of  driver8^which 
appeared  in  the  Federal  Register  on 
September  30, 1988  (53  FR  38666). 
EFFECTIVE  DATE:  September  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Laska,  (202)  366-1383. 

The  FH\VA  hereby  amends  49  CFR 
Part  395  as  set  forth  below: 

PART  395— [AMENDED] 

§  395.2    [Amended] 

In  FR  Doc.  88-22563.  in  the  issue  of 
Friday,  September  30, 1988  on  page 
38670,  in  49  CFR  395.2,  paragraph  (k)  is 
redesignated  as  paragraph  (i). 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on  November  1, 1988. 
Michael ).  Laska,  ' 

Acting  Chief  Counsel.  Federal  Highway  ' 
Administration.  J 

[FR  Doc.  88-25641  Filed  11-3-80:  8:45  am] 

BILUNG  CODE  M10-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service  ' 

SO  CFR  Part  20 

Migratory  Bird  Hunting;  l^te  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  In  the 
United  States 

agency:  Fish  and  Wildlife  Service, 
Interior.  * 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Fish  and  Wildlife  Service 
is  correcting  errors  in  the  rule 
prescribing  the  late  open  seasons, 
hunting  hours,  hunting  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  in  10  States,  thie 
merganser  bag  and  possession  limits  in 
the  Mississippi  Flyway,  and  the  rail 
season  in  Kansas,  that  appeared  in  the 
Federal  Register  on  September  28, 1988 
(53  FR  37944). 

bATE:  Effective  on  September  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildhfe  Service,  Department  of  the 
Interior,  Matomic  Building,  Room  536, 
Washington,  DC  20240.  Phone  (202)  254- 
3207. 

SUPPLEMENTARY  INFORMATION:  In  the 
September  28, 1988,  Federal  Register  (53 
FR  37944)  the  Fish  and  Wildlife  Service 
published  a  final  rule  prescribing  the 
late  open  seasons,  hunting  hours, 
hunting  areas,  and  daily  bag  and 
possession  limits  for  general  waterfowl 
seasons  and  certain  other  nugratory  bird 


seasons  in  the  conterminous  United 
States.  The  rule  contained  errors  in  the 
waterfowl  season  entries  for  Delaware, 
Florida,  Georgia,  New  Jersey,  North 
Carolina,  South  Carolina.  Illinois, 
Minnesota,  Kansas,  and  North  Dakota, 
the  merganser  bag  and  possession  limits 
for  the  Mississippi  Flyway,  and  the  sora 
and  Virginia  rail  season  in  Kansas, 
which  are  discussed  briefly  below  and 
corrected  by  this  notice. 

Public  comment  was  received  on 
proposed  rules  for  the  seasons  and 
limits  contemplated  herein.  These 
comments  were  addressed  in  the 
Federal  Register  dated  August  12, 1988 
(53  FR  30622),  and  September  16, 1988 
(53  FR  36033).  The  corrections  are 
typographical  in  nature  and  involve  no 
change  in  substance  in  the  contents  of 
prior  proposed  and  final  rules. 

PART  20— [AMENDED] 

The  following  corrections  are  made  in 
Migratory  Bird  Hunting;  Late  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States  published  in  the 
September  28, 1988.  Federal  Register  (53 
FR  37944). 

§20.104    [Corrected] 

l.On  page  37947  the  heading  Kansas 
should  be  followed  by  "(11)." 

2.  On  page  37948  footnote(ll)  is 
corrected  to  read  "In  New  Mexico  and 
|Cansas  the  limits  on  sora  and  Virginia 
rails  are  10  daily  and  10  in  possession." 

3.  On  page  37949  under  the  heading 
Delaware,  the  season  dates  for  Snow 
(including  blue)  for  Bombay  Hook 
National  Wildlife  Refuge  of  "Oct.  17- 
Oct.  29(9)  and  Oct.  17-OGt.  29(9)"  are 
corrected  to  read  "Oct.  17-Oct.  29(9)  and 
Nov.  7-Nov.  18";  and  Statewide  of  "Oct. 
31-No'v.  5  and  Nov.  7-Nov.  18  and  Nov. 
22-Ian.  31"  are  corrected  to  read  "Oct. 
31-Nov.  5  and  Nov.  22-Jan.  31." 

4.  On  page  37949  under  the  heading 
Florida,  subheading  Ducks  is  corrected 
to  add  Mergansers,  with  season  dates 
same  as  for  ducks,  and  bag  and  ? 
possession  limits  of  5  and  10, 
respectively. 

5.  On  page  37949  luider  the  heading 
Georgia  the  duck  season  dates  of  "Nov. 
4-Nov.  7  and  Dec.  4-Jan.  8"  are 
corrected  to  read  "Nov.  24-Nov.  27  and 
Dec.  14-Jan.  8." 

6.  On  page  37950  under  the  heading 
New  Jersey,  the  Gallinules  and 
Moorhens  season  reads  "closed"  and  is 
corrected  to  read  "Sept.  1-Nov.  9"  with 
bag  and  possession  limits  of  10  and  20, 
respectively. 

7.  On  page  37951  under  the  heading 
North  Carolina,  the  duck  season  dates 
of  "Dec.  13-Jan.  15"  are  corrected  to 


read  "Dec.  15-Jan.  7."  The  sea  ducks 
season  dates  of  "Oct.  11-Jan.  14"  are 
corrected  to  read  "Oct.  l-Jan.  14."  The 
brant  season  dates  of  "Oct.  12-Oct.  15 
and  Nov.  24-Nov.  26  and  Dec.  1&-Jan.  7" 
are  corrected  to  read  "Oct.  13-Oct.  15 
and  Nov.  24-Nov.  26  and  Dec.  15-Jan.  7." 

8.  On  page  37952  the  first  sentence  of 
footnote  (12)  "In  S,outh  Carolina  see 
State  regulations  for  further  restrictions 
on  black  ducks  and  mottled  ducks"  is 
corrected  to  read  "In  South  Carolina 
there  will  be  no  open  season  on  black 
ducks  or  mottled  ducks  during  the 
period  Nov.  19-Nov.  26;  during  the  ' 
period  Dec.  17-Jan.  7  the  daily  bag  limit ' 
may  not  include  more  than  1  female 
mallard  or  1  black  duck  or  1  mottled 
duck."     "• 

9.  On  page  37952  under  the  heading 
Mississippi  Flyway,  subheading 
Flywaywide  Restrictions,  "The  season 
dates  for  mergansers  and  coots  are  the 
same  as  for  ducks  in  the  following 
tables,"  should  be  corrected  to  add  "The 
bag  and  possession  limits  for 
mergansers  are  5  and  10,  respectively, 
except  for  hooded  mergansers  the  bag 
and  possession  limits  are  1  and  2, 
respectively." 

10.  On  page  37953  under  the  heading 
Illinois,  the  limit  for  Geese  in  the 
Central  Zone's  Tri-County  Zone(l)  the 
daily  bag  of  "1"  is  corrected  to  read  "2." 
Under  subheading  Limits  include  no 
more  than:  the  Canada  gnr  se  possession 
limit  of  "3"  is  corrected  to  read  "4.' 

11.  On  page  37954  under  the  heading 
Minnesota,  subheading  Limits  include 
no  more  than:  the  Pintails  season  dates 
of  "Oct.  8-Oct.  14"  are  deleted  and  will 
run  concurrent  with  the  duck  season;  the 
repeat  entry  for  "Pintails"  following 
Redheads  is  deleted  in  its  entirety. 

12.  On  page  37956  under  the  heading 
Kansas,  subheading  Dark  Geese(2)  in 
the  parentheses  during  Ihe  period  Nov. 
28-Jan.  8  the  daily  bag  limit  will  be  1 
Canada  goose  or  1  white-fronted  goose; 
"is  corrected  to  read"  during  the  period 
Nov.  28-Jan.  8  the  daily  bag  limit  will  be 
1  Canada  goose  and  1  white-fronted 
goose;  The  season  dates  for  Light  geese 
in  Unit  2  (remainder  of  State)  of  "Oct. 
13-Dec.  4  and  Dec.  17-Feb.  3"  is 
corrected  to  read  "Oct.  29-Dec.  4  and 
Dec.  17-Feb.  3." 

13.  On  page  37957  under  the  heading 
New  Mexico,  season  dates  for  Light 
geese  in  the  Rio  Grande  Valley  Unit  of 
"Nov.  4-Feb.  28"  are  corrected  to  read 
"Nov.  14-Feb.  28." 

14.  On  page  37957  under  the  heading 
North  Dakota,  season  dates  for  ducks  in 
the  Low  Plains  Area  of  "Oct.  3-Nov.  13 
and  Nov.  19-Nov.  20^are  corrected  to 
read  "Oct.  8-Nov.  l^nd  Nov.  19-Nov. 
20." 


>. 
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15.  On  page  37960  imder  the  heading 
Colorado  season  dates  for  ducks  of 
"Oct.  &-Oct.  14  and  Nov.  14-Jan.  2"  are 
corrected  to  read  "Oct.  8-Oct.  14  and 
Nov.  12-Jan.  2." 

16.  On  page  37964  under  the  heading 
Central  Flyway,  subheading  New 
Mexico,  the  season  dates  for  ducks  of 
"Oct.  B-Jan.  15"  are  corrected  to  read 


"Ducks:  North  Zone  Sept.  1-Dec.  16;  and 
South  Zone  Nov.  9-Feb.  23." 

17.  On  page  37964  under  the  heading 
Pacific  Flyway,  subheading  New 
Mexico  the  season  dates  for  ducks  of 
"Oct.  8-Jan.  8"  are  corrected  to  read 
"Oct.  8-Jan.  22."  The  season  dates  for 
Snow,  blue  and  Ross'  geese  of  "Oct.  fr- 
Jan.  8"  are  corrected  to  read  "Oct.  8-Jan. 
15." 


For  aa  additional  correction  of  thii 
document  see  the  Corrections  SectioiJ  of  this 
Federal  Re^ster. 

Date:  October  25, 1988. 

Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  Parks. 

[FR  Doc.  88-25231  Filed  11-3-88;  8:45  am] 
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This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service    «. 
7CFRPart34      ^ 
[AMS-TB-88-018] 

Amendment  to  Regulations  for  the 
Export  Tobacco  Seed  and  Plant 
Exportation  Act 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  propo^sed  rule  reduces 
the  maximum  quantity  of  tobacco  seeds 
that  may  be  exported  pursuant  to  the 
Tobacco  Seed  and  Plant  Exportation  Act 
which  prohibits  the  exportation  of  any 
tobacco  seed  and  live  tobacco  plants 
from  the  United  States  unless  a  written 
permit  has  been  granted  by  the 
Secretary  of  Agriculture.  Permits  are 
issued  by  the  Secretary  only  upon 
application  containing  sati^actory  proof 
that  the  seeds  or  plants  arelo  be  used 
for  experimental  purposes  only. 
DATE:  Comments  are  due  on  or  before 
December  5, 1988.  ; 

I^OR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Crabtree,  Chief,  Market 
Information  and  Program  Analysis 
Branch,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC  20090-6456,  (202)  447-3489. 
SUPPLEMENTARY  INFORMATION:  The 
Tobacco  Seed  and  Plant  Exportation  Act 
(7  U.S.C.  516-517)  prohibits  the 
exportation  of  any  tobacco  seed  or  live 
tobacco  plants  from  the  United  States 
unless  such  exportation  is  in  pursuance 
of  a  written  permit  granted  by  the 
Secretary  of  Agriculture.  Permits  are 
granted  by  the  Secretary  only  upon 
written  application  containing 
satisfactory  proof  that  the  seeds  or 
plants  are  to  be  used  for  experimental 
purposes  only.  The  current  regulations 
at  7  CFR  34.4(b)  restrict  the  maximum- 
quantity  which  may  be  exported  to  14 
grams  or  one-half  ounce  of  seed  and  500 


live  plants  of  any  one  variety  with  the 
exception  of  the  species  Nicotiana 
Rustica,  which  is  not  subject  to  the 
restrictions  of  the  Act.  The  Department 
is  amending  these  regulations  to  change 
the  maximum  permitted  quantity  of  seed 
to  one-half  gram  per  variety.  This 
reduction  should  pose  no  impediment  to 
bonafide  experimentation  because  pne- 
half  gram  contains  at  least  5,000 
individual  seeds,  which  is  an  ample 
amount  of  seed  for  experimental-  ■ 
purposes.  In  recent  years  the         / 
Department  has  not  approved  anj? 
permits  in  excess  of  one-half  granj  of 
seed.  The  Department  believes  that  the 
proposed  maximum  quantity  of  seed 
better  reflects  the  proper  amounts  of 
seeds  that  may  be  used  in  conducling 
agricultural  experiments  in  the  course  of 
scientific  research.. 

This  proposed  rule  has  been  reviewed 
under  U.S.D.A.  procedures  established 
to  implement  Executive  Order  122^1  and 
Departmental  Regulation  1512-1  ahd  has 
been  determined  to  be  a  "non-major" 
rule  because  it  does  not  meet  any  of  the 
criteria  established  for  hiajor  rule$ 
under  the  executive  order. 

Additionally,  in  conformance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act.  (5  U.S.C.  601  et  seq.)  full         : 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
entities. 

The  proposed  rule  would  allow  the 
exportation  of  a  sufficient  number  of 
tobacco  seeds  for  bonafide  experimental 
purposes.  The  proposed  change  Would  in 
no  way  af^ct  normal  competition  in  the 
marketplace.  The  "Administrator  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  df  small 
entities.  j 

List  of  Subjects  iif  7  CFR  Part  34  ? 

Permits.  Seeds,  Tobacco.  i 

For  the  reasons  set  forth  in  the; 
preamble.  7  CFR  Part  34  is  proposed  to 
be  amended  as  follows: 

PART  34— TOBACCO  SEED  AND 
PLANT  EXPORTATION  ACT 

1.  The  authority  citation  for  7  CFR 
Part  34  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  516-517. 

2.  Section  34.4(b)  is  revised  to  read  as 
follows:  ; 


S  34.4    Restriction  upon  issuance  of 
permits. 

•         •         #         *         *  ■-  •■ 

(b)  Quantities  permitted  to  be 
exported  will  be  restricted  to  not  more 
than  one-half  gram  or  500  live  plants  of 
any  one  variety,  with  the  exception  of 
the  species  Nicotiana  Rustica,  to  which 
this  restriction  will  not  apply. 

Dated:  November  1, 1968.  * 

|.  Patrick  Boyle, 

Administrator. 

[FR  Doc.  88-25625  Filed  11-3-88;  8:45  am] 

BILUNa  CODE  9410-02-M 


7  CFR  Part  948 
[FV-88-134] 


iristi  Potatoes  Grown  In  Colorado  Area 
2;  Proposed  Reduction  in  Minimum  * 
Size  Requirement  for  Round  Varieties 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  :ule  would 
reduce  the  minimum  diameter  for  round 
potato  varieties  from  2V8  inches  to  2 
inches  in  diameter.  The  size  change 
would  also  apply  to  imported  red- 
skinned  round  type  potatoes.  This  action 
is  expected  to  foster  increased 
consumption  and  have  a  positive  impact 


I 


on  the  industry^ 

DATE:  Comments  must  be  received  by 
November  21. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  should  be  sent 
to:  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS,  USDA.  P.O.  Box  96456. 
Room  2085-S,  Washington,  DC  2009O- 
6456.  Three  copies  of  all  written  material 
shall  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  All  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  447- 
5331. 
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SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948  (7 
CFR  Part  948),  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  designated  counties  of 
Colorado  Area  No.  2.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C.  601- 
674),  hereinafii        erred  to  as  the  Act. 

TTiis  proposed  ru.   has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit  -^ 

re^latory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  Colorado  Area  2  potatoes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  290  potato  producers 
in  the  San  Luis  Valley  (Area  Z)  of 
Colorado.  Also,  there  are  about  20 
potato  importers  subject  to  the 
requirements  of  the  potato  import 
regulation.  The  Small  Business 
Administration  (13  CFR  121.2]  has 
defmed  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Colorado  potatoes  and  importers  of 
potatoes  may  be  classified  as  small 
entities. 

The  San  Luis  Valley  Potato 
Administrative  Committee  Area  2 
estimated  that  shipments  during  the 
1987-88  season  totaled  29,252  loads  at 
about  480  hundredweight  (cwt.)  per 
load.  Of  the  total,  97  percent  or 
13,686,191  cwt.,  entered  the  fresh  market 
and  two  percent  (315.857  cwt.)  was 
shipped  to  processors.  Culls 
approximated  1.4  million  cwL.  which 
were  utilized  for  starch. 

The  breakdown  of  fresh  shipments  by 
variety  was  69.2  percent  Centennial 


Russets  (9,469,033  cvsrt.),  23.9  percent 
Russet  Burbanks  (3.268.607  cwt.).  6.7 
percent  reds  (927.231  cwt.).  and  0.2 
percent  other  varieties  (21,318  cwt.). 

One  percent  of  the  fresh  movement 
was  seed  potatoes.  The  grade 
composition  of  the  remaining  fresh 
shipments  was  63  percent  U.S.  No.  1,  21 
percent  U.S.  Commercial,  13  percent 
U.S.  No.  2,  and  two  percent  U.S.  No.  1/ 
Size  B. 

The  handling  requiremetns  for  fresh 
market  shipments  of  Colorado  Area  2 
potatoes  are  specified  in  S  948.386  [53 
FR  8145,  March  14, 1988)  and.  with  the 
exception  of  the  maturity  requirements, 
are  in  effect  all  year  long.  The  current 
minimum  grade,  size,  and  maturity 
requirements  require  that  fresh  potates 
be  shipped  under  the  following 
conditions.  Round  variety  potatoes  must 
grade  at  least  U.S.  No.  2  and  be  at  least 
2V8  inches  in  diameter.  Russet  Burbank 
potatoes  must  grade  at  least  U.S.  No.  2 
and  be  at  least  1%  inches  in  diameter. 
All  other  long  varieties  must  be  U.S.  No. 
2  or  better  grade  and  2  inches  minimum 
diameter  or  4  ounces  minimum  weight 
All  varieties  of  potatoes  may  be  Size  B  if 
they  otherwise  grade  U.S.  No.  1.  Size  B 
potatoes  have  a  minimum  diameter  of 
1  Vi  inches  and  maximum  diameter  of 
2V4  inches.  All  varieties  of  potatoes 
being  exported  must  be  at  least  iVi 
inches  in  diameter.  Maturity 
requirements  during  the  period  August 
25  through  October  31  specify  that 
potatoes  grading  U.S.  No.  2  cannot  be 
more  than  "moderately  skinned,"  and 
potatoes  grading  other  than  U.S.  No.  2 
cannot  be  more  than  "slightly  skinned." 
This  proposed  rule  would  reduce  the 
minimum  size  requirement  for  round 
potato  varieties  from  IV^  to  2  inches  in 
diameter.  This  change  was 
recommended  by  a  vote  of  10  to  two  by 
the  San  Luis  Valley  Potato 
Administrative  Committee  Area  2  at  its 
August  18  meeting. 

The  minimum  size  requirement  for 
round  potato  varieties  was  2  inches  in 
diameter  for  many  years.  During  the 
1987-88  marketing  season,  the  minimum 
size  requirement  was  increased  to  2% 
inches  in  diameter.  This  change  was 
intended  to  upgrade  the  pack  and 
thereby  foster  increased  consumption 
and  have  a  positive  impact  on  the 
industry.  However,  this  size  increase  did 
not  satisfy  consumer  preferences  and 
proved  unsatisfactory  in  the 
marketplace. 

Consumer  demand  has  increased  for 
small  round  potato  varieties.  Virtually 
all  round  potatoes  grown  in  Colorado's 
San  Luis  Valley  are  red-skinned.  Such 
potatoes  typically  account  for  about  6.5 


percent  of  San  Luis  Valley's  total  crop.      ^  , 
Centennial  Russets  and  Russet  ' 

Burbanks  (long  white  varieties)  are  the     , 
other  dominant  varieties.  There  are 
minimal  shipments  of  round  white 
potatoes  from  this  area. 

The  committee  concluded  the 
proposed  change  in  the  minimum  size 
requirement  for  round  potato  varieties 
would  provide  handlers  the  opportunity 
to  ship  smaller  round  potatoes 
(primarily  red  skinned)  without 
adversely  affecting  the  market  for  larger 
potatoes. 

Quality  assurance  is  Vfery  important  to 
the  Colorado  (Area  2)  potato  industry 
both  within  and  outside  of  the  State. 
Providing  the  public  with  quality 
potatoes  which  are  appealing  and 
responsive  to  consumer  trends  is 
necessary  in  order  to  maintain  market 
share.  This  action  is  expected  to  foster 
increased  consumption  and  benefit 
Colorado  Area  2  potato  growers  and 
handlers. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including  Irish 
potatoes,  are  regulated  imder  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
commodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  the  imported  commodity.  Imports       • 
then  must  meet  the  quality  standards  set 
for  the  particular  area. 

In  the  case  of  potatoes,  the  current  _ 
import  regulation  (7  CFR  980.1,  37  FR  ^ 
8059,  April  25, 1972)  specifies  that  import 
requirements  for  long  types  be  based  on 
those  in  effect  for  potatbes  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County.  Oregon  (7  CFR 
Part  945)  during  each  month  of  the 
marketing  year.  The  import 
requirements  for  round  white  types  are 
based  on  those  in  effect  for  potatoes 
grown  in  the  Southeastern  States  from 
June  5  to  July  31  (7  CFR  Part  953),  and  on 
those  in  effect  for  potatoes  grown  in 
Colorado  Area  3  for  the  remainder  of  the 
year  (7  CFR  Part  948). 

The  quality  standards  imposed  upon 
imports  of  red  skinned,  round  type 
potatoes  are  based  on  that  type  grown 
in  Washington  during  the  months  of  July 
and  August  (7  CFR  Part  946).  During  the 
remainder  of  the  year,  the  import 
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requirements  are  based  upon  those  in 
effect  for  potatoes  grown  in  Colorado 
Area  2  (7  CFR  Part  948). 

Because  this  proposed  rule  would 
reduce  the  minimum  size  fequirement 
for  roimd  potato  varieties,  and  virtually 
all  round  potatoes  grown  in  Area  No.  2 
'!  red  skinned,  this  change  would  be 
applicable  to  imports  of  red-skinned 
round  type  potatoes  from  September  1  to 
June  30  each  season. 

No  change  would  be  required  in  the 
language  of  5  980.1  or  S  948.386(h) 
Applicability  to  Imports. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  comment  period  of  15  days  is 
deemed  appropriate  because  the 
shipping  season  for  Colorado  Area  2 
potatoes  has  begun,  and  it  is  important 
that  any  change  resulting  from  this 
rulemaking  be  in  effect  as  soon  as 
possible  to  be  of  maximum  benefit  to      " 
producers  and  handlers  of  potatoes  in 
the  production  area.  Producers  and    .' 
handlers  are  already  aware  of  the 
recommended  change  which  would 
relax  current  1i a ndling  requirements. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements  and  orders. 
Potatoes,  Colorado. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
948  be  amended  as  follows; 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADp 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Authority:  Seos.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674.  ^ 

2.  Section  948.386  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


§  948.386    Handling  regulation. 


1     '^ 

ze  I 

riejies,  U.S. 
es  minimum 


(a)  Minimum  grade  and  size 
requirements. — {!)  Round  varie 
No.  2,  or  better  grade,  2  inches 
diameter.  : 

•        *        *       > 

Dated:  November  1, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Frbit  and  Vegetable 
'Division. 

[FR  Doc.  88-25626  Filed  11-3-88:  8:45  am] 

BILLtNO  CODE  M10-03-M 


7  CFR  Part  1106 

t 

IDA-W-0011  •  j 

:  i 
Milk  In  the  Southwest  PlaMU  Markettng 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

AOENOY:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  for  the  months 
of  November  1988  through  August  1989 
that  would  suspend  the  shipping 
standards  for  supply  plants  under  the 
Southwest  Plains  order.  The  action  was 
requested  by  Kraft,  Inc.,  Associated 
Milk  Porducers,  Inc.,  and  Mid-America 
Dairymen,  Inc.  The  proponents  contend 
that  the  action  is  necessary  to  eliminate 
costly  and  inefficient  movements  of  milk 
from  supply  plants  that  would  have  to    - 
be  made  to  assure  the  continued  pricing 
and  pooling  of  milk  of  producers  who 
have  historically  supplied  the  market's 
fluid  milk  needs. 

DATE:  Comments  are  due  on  or  before 
November  14, 1988. 

ADDRESS:  Comments  (two  copies)     I 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968.  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  The     | 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
iitpact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
piroposed  action  would  not  have  a         1 
significant  economic  impact  on  a  i     ; 

substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  ol  the  order  on  certain  milk 
handle"s  aiid  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Shis  proposed  rule  has  been  reviewed 
er  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein 
Notice  is  hereby  given  th^^t,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreem.ent  Act  of  1937,  as 
amended  (/ULI.S.C.  601-674),  the 


H, 


suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Soutwest  Plains  marketing 
area  is  being  considered  for  the  monthi 
of  November  1988  through  August  1969. 

1.  In  5  1106.6,  the  words  "during  the 
month". 

l.In  fi  ll()6.7(b)(l).  the  words  "of 
Febrtiary"  and  the  words  "until  any 
month  of  such  period  in  which  less  than 
20  percent  of  the  milk  received  or 
diverted  as  previously  specified,  is 
shipped  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  specified". 

All  persons  who  want  to  send  written 
data,  views  or  argimients  about  the    ' 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456.  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  need«i  to  complete  the 
required  procedures  and  include 
November  in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposal  for  November  1988 
through  August  1989  Would  suspend  the 
shipping  standards  for  supply  plants 
that  were  previously  associated  with  the 
market.  The  order  defines  a  supply  plant 
as  a  plant  from  which  fiuid  milk 
products  are  transferred  or  diverted  to 
distributing  plants  during  the  month.  It 
further  provides  that  in  order  to  be 
pooled  under  the  order  duiing  the 
.  months  of  September  through  January, 
50  percent  of  a  supply  plant's  receipts 
must  be  shipped  to  distributing  plants 
each  month.  Also,  a  supply  plant  that       ^ 
was  pooled  during  each  of  the 
immediately  preceding  months  of 
September  through  Janaury  shall 
continue  to  be  pooled  during  the 
following  months  of  February  through 
August  if  20  percent  of  its  receipts  are 
shipped  to  distributing  planfs.  "The 
requested  action  would  remove  all 
shipping  standards  for  supply  plants 
during  the  months  of  November  1988 
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through  August  1989  that  were  pooled 
under  the  order  during  the  immediately 
preceding  September  through  lanaury 
period. 

The  suspension  was  requested  by 
Kraft,  Inc..  a  handler  who  operates  a 
supply  plant  that  is  pooled  under  the 
order.  The  proposed  action  is  supported 
by  Associated  Milk  Producers,  Inc.,  and 
Mid-America  Dairymen.  Inc., 
cooperative  associations  that  represent 
a  substantial  number  of  producers  who 
supply  the  market.  The  organizations 
contend  that  there  are  ample  supplies  of 
direct-ship  milk  located  near  to 
distributing  plants  that  are  available  to 
supply  the  fluid  milk  needs  of  such 
plants  during  the  months  of  November 
1988  through  August  1989.  Thus,  the 
organizafiorts  contend  that  supplemental 
shipments  from  supply  plants  will  not  be 
needed  during  such  months.  The 
organizations  contend  that  in  the 
absence  of  a  suspension  action,  costly 
and  inefficient  movements  of  milk  from 
supply  plants  would  have^o  be  made  to 
assure  the  continued  pooling  of  milk  of 
dairy  farmers  who  have  historically 
supplied  the  market's  fluid  milk  needs. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders,  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  DC,  on  October  31, 
1988. 

Kenneth  C  Clayton, 
Acting  Administrator. 
[FR  Doc.  88-25530  Filed  11-3-88;  8;45  am] 
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Rural  Electrification  Administration 
7  CFR  Part  1709 

Rural  Development 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  Proposed  rule:  extension  of 
comment  period. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
extend  the  period  to  comment  on  a 
proposed  rule  that  adds  a  new  Part  1709, 
Rural  Development,  and  adds  a  new 
Subpart  B,  Rural  Economic  Development 
Loan  and  Grant  Program.  The  proposed 
rule  appeared  in  the  Federal  Register  on 
October  27, 1988,  starting  on  page  43442. 

DATE:  Public  comments  concerning  this 
proposed  rule  must  be  received  by  REA 
no  later  than  December  28, 1988. 


ADDRESS:  Comments  may  be  mailed  to 
Blaine  Stockton,  Jr.,  Assistant 
Administrator — Management,  Rural 
Electrification  Administration,  Room 
4063 — South  Building,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
Comments  received  may  be  inspected  in 
Room  4063  between  8:15  a.m.  and  4:45 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  Stockton,  ]r.,  Assistant 
Administrator — Management,  Rural 
Electrification  Administration,  Room 
4063 — South  Building.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  number  (202)  382-9552. 

Dated:  October  31, 1988. 
Jack  Van  Mark, 

Acting  Administrator 

[FR  Doc.  88-25557  Filed  ll-»-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  21  and  50 

Criteria  And  Procedures  for  the 
Reporting  of  Defects 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule.  • 

summary:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  on  the  reporting  of  safety 
defects.  The  proposed  revisions  are  a 
result  of  the  Commission  efforts  to  apply 
the  experience,  gained  as  a  result  of  the 
Three  Mile  Island  accident  and  also 
reflect  Commission  experience  to  date 
with  the  existing  regulatmjjs.  The 
proposed  amendments  would  be 
applicable  to  Commission  licensees,  and 
to  nonlicensees  who  construct  facilities 
for,  or  supply  components  to  facilities  or 
activities  licensed  by  the  Commission, 
the  amendments  would  eliminate 
duplicative  reporting  of  defects,  clarify 
the  criteria  for  reporting  defects,  and 
would  establish  uniform  time  periods  for 
reporting  and  Uniform  requirements  for 
the  content  of  reports  of  defects. 
DATES:  Submit  comments  by  January  3, 
1989.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannt)t  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  MD  20852 
between  7:30  a.m.  and  4:15  p.m.  Federal 


workdays.  Copies  of  comments  received 
and  the  regulatory  analysis  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW..  Washington. 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT 
W.R.  Jones.  Office  for  Analysis  and 
Evaluation  of  Operational  Data.  U.S. 
'Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Telephone:  (301) 
492^1442. 
SUPPLEMENTARY  INFORMATION: 

Background 

Existing  Commission  regulations 
contain  several  safety  deficiency 
reporting  requirements  applicable  to  the 
construction  and  operation  of  nuclear 
power  plants: 

—10  CFR  Part  21  applies  to  all  NRC 
.  licensees,  as  well  as  nonlicensees 
who  construct  facilities  for  or  supply 
components  to  these  hcensees,  and 
requires  the  reporting  of  defects  that 
could  create  a^"8ubsta\itial  safety 
hazard."  as  defined  in  regulations. 
—10  CFR  50.55(e)  applies  solely  to  the 
holders  of  construction  permits  and 
currently  requires  the  reporting  of 
"significant  deviations"  or  "significant- 
deficiencies"  which  could  adversely 
affect  fcfety. 
—10  CFR  50.72  and  50.73  establish 
reporting  system  that  applies 
uniformly  to  all  operating  nuclear 
power  plants.  These  reguJations 
require  the  licensee  to  make  prompt 
telephone  notification  to  NRC  and  to 
submit  a  written  report  for  each 
significant  operating  event  or  adverse 
plant  condition.  Section  50.73  replaced 
previous  Licensee  Event  Report  (LER) 
requirements  in  S  50.38. 
—10  CFR  73.71(c)  apphes  to  licensees 
and  establishes  a  reporting  system  for 
security  failure,  degradations,  or 
discovered  vulnerability  in  a 
safeguard  systems.  As  stated  in 
S  73.71(c).  a  report  under  S  73.71(c) 
satisfies  reporting  requirements  in 
both  S  50.72  and  10  CFR  Part  21. 
Task  II  J.4  of  the  TMI  Action  Plan 
directed  the  NRC  staff  to  evaluate  and 
revise,  if  necessary,  the  existing 
requirements  of  10  CFR  Part  21  and 
S  50.55(e)  to  ensure  prompt  and 
comprehensive  reporting.  Over  several 
years,  the  need  for  revision  of  these 
regulations  has  become  apparent. 
Accordingly,  based  upon  the  staff 
experience  with  Part  21  and  S  50.55(e). 
the  proposed  revision  would: 

1.  Eliminate  duplicative  evaluation 
and  reporting; 

2.  More  clearly  and  uniformly  define 
the  defects  that  need  to  be  reported 
under  \  50.55(e); 


3.  Establish  cohsistent  time  limits  for 
reporting; 

4.  Establish  a  time  limit  for  transfer  of 
information  to  end  users  when  a 
substantial  safety  hazard  determination 
is  not  possible; 

5.  Establish  a  uniform  content  for 
reporting  for  %  50.55(e)  and  Part  21;  and 

6.  Make  other  more  minor  changes 
detailed  below. 

These  revisions  will  reduce  the 
amounf  of  time  and  effort  expended  by 
industry  in  complying  with  existing 
reporting  and  evaluation  requirements 
while  still  ensuring  that  safety 
deficiencies  are  identified  and  evaluated 
in  a  timely  manner.  The  proposed 
revision  is  aimed  at  improving  the 
evaluation  and  reporting  of  safety 
defects  from  the  nuclear  industry. 

Part  21 

Part  21  was  intended  to  implement 
section  206  of  the  Energy  Reorganization 
Act  of  1974  (42  U.S.C.  584S].  Section  206 
reqi^^ires  directors  and  respensible 
officers  of  firms  constructing,  owning. 
\  operating,  or  supplying  the  components 
of  any  faciUty  or  activity  licensed  under 
the  Atomic  Energy  Act  to  report  to  the 
Commission  the  discovery  of  "defects" 
in  "basic  components"  that  could  create 
a  "substantial  safety  hazard."  The     ^ 
purpose  of  section  206  was  to  ensure 
that  the  Commission  has  prompt 
information  concerning  safety  defects. 
In  addition  to  imposing  obligations  on 
the  directors  and  responsible  officers  of 
NRC  Hcensees,  section  206  also  imposes 
obligations  on  the  dir9ctors'8nd 
responsible  officers  of  nonlicensees  that 
construct  facilities  for  or  supply 
components  to  licensed  facilities  or 
activities.  Any  individual  officer  or 
director  who  knowingly  fails  to  comply 
with  the  notification  requirements  is 
subject  to  civil  penalties. 

On  March  3. 1975.  the  NRC  pubUshed 
a  proposed  rule  designed  to  implement 
Section  206  (40  FR  8832).  and  on  June  6. 
1977.  issued  the  final  rule,  adding  Part  21 
to  the  Conunission's  regulations  (42  FR 
28893). 

The  regulations  in  10  CFR  Part  21 
impose  reporting  requirements  on 
directors  and  responsible  officers  of 
firms  constructing,  owning,  operating,  or 
supplying  components  for  any  facility  or 
activity  licensed  or  otherwise,  regulated 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  Energy 
Reorganization  Act  of  1974,  as  amended. 
Part  21  was  amended  on  October  19, 
1978  (43  FR  48721)  to  exempt 
"commercial  grade  items"  from  Part  21 
until  the  items  were  "dedicated"  for  use 
as  a  basic  component  for  a  nuclear 
facility.  i 


,  Approximately  12,000  organizations, 
licensees,  cmd  nonlicensees,  are  under 
the  scope  of  Part  21  reporting 
requirements.  Licensees  include  those 
granted  Ucenses  imder  the  following 
parts:  production  and  utilization  facility 
licenses  issued  under  10  CFR  Part  50, 
including  nuclear  power  plants  and 
research  and  test  reactors  at  various 
stages  in  the  licensing  process; 
byproduct  material  Ucenses  issued  I 

under  Parts  30  through  35;  source 
material  hcenses  issued  under  Part  40; 
high-level  radioactive  waste  disposal 
issued  under  Part  60;  land  disposal  of 
radioactive  waste  issued  under  Part  61; 
special  nuclear  materials  licenses  issued 
under  Part  70;  the  packaging  of 
radioactive  materials  for  transport 
under  Part  71;  and  spent  fuel  storage 
under  Part  72. 

The  nonlicensee  suppliers  covered 
under  Part  21  are  finns  of  many  different 
sizes,  supplying  many  different  types  of 
basic  components  and  services  to  NRC 
licensees.  For  example,  construction  and 
operation  of  a  nuclear  power  plant 
involves  a  many-level  procurement  | 

chain.  At  the  top  of  the  chain  is  the 
electrical  utihty  and  the  utility's  major 
contractors  such  as  the  nuclear  steam 
system  supplier.  The  next  level  includes 
manufacturers  who  produce  components 
specifically  designed  for  nuclear  use 
such  as  instrumentation,  controls,  major 
piping,  pumps,  and  valves.  These 
manufacturers  in  turn  procure  necessary 
parts,  such  as  resistors,  wiring.  soUd- 
state  devices,  and  other  hardware,  from 
a  multitude  of  sources.  For  nuclear 
power  reactors.  Part  21  applies  to  all 
tiers  of  the  supply  chain  to  all  activities 
which  could  create  a  substantial  safety 
hazard.  Approximately  300  reports  are 
submitted  to  the  NRC  annually  under 
Part  21.  These  reports  of  potential  safety 
problems  have  resulted  in  generic 
communications  such  as  NRC  bulletins, 
generic  letters,  and  information  notices, 
and  have  contributed  to  the  overall 
improved  safety  of  the  nuclear  industry. 

Section  50.55(e) 

Section  50,55(e)  of  10  CFR  Part  50, 
originally  published  as  a  final  nde  on 
March  30, 1972  (37  FR  6459),  establishes 
requirements  for  reporting  deficiencies 
occurring  during  the  design  and 
construction  of  nuclear  power  plants. 
The  rule  was  designed  to  enable  the 
NRC  to  receive  prompt  notification  of 
deficiencies  and  to  have  timely 
information  on  which  to  base  an 
evaluation  of  the  potential  safety 
consequences  of  the  deficiency  and 
detemine  if  further  regulatory  action  is 
required.  Therefore,  the  holder  of  a 
permit  for  the  construction  of  a  nilclear 
power  plant  is  required  to  notify  the 


I,. 


Cotamission  of  each  significant 
deficiency  found  in  the  processes  of 
design  and  construction,  which  if  it  were 
to  have  remained  uncorrected,  could 
have  adversely  affected  the  safety  of 
operations  of  the  nuclear  power  plant  at 
any  time  throughout  the  expected 
lifetime  of  fee  plant. 

Approximately  900  reports  are 
submitted  to  the  NRC  annually  under 
S  50.5S(e).  As  with  P^  21,  these 
9  50.55(e)  reports  have  formed  the  basis 
for  generic  communications  such  as 
NRC  bulletins,  generic  letters,  and 
information  notices  end  have  also 
contributed  to  the  overall  improved 
safety  of  the  nuclear  industry. 

The  Proposed  Action 

1.  Eliminating  Duplicative  Evaluation 
and  Reporting  Requirements.  As  stated 
above.  Commission  regulations  contain 
several  safety  deficiency  reporting 
requirements.  Although  distinctions 
exist  between  these  requirements,  staff 
experience  indicates  a  need  to  eliminate 
duplication  in  reporting  or  evaluation 
among  Part  21,  S  50.55(e),  and  S  50.73.  A 
number  of  instances  have  occurred 
where  the  same  deficiency  in  a 
con^>onent  was  evaluated  and  reported 
by  two  different  organisations,  one 
attempting  to  satisfy  the^riteria  of  Part 
21,  and  the  other  attempting  to  meet  the 
differently  worded  criteria  of  §  50.55(e). 
The  fact  that  the  reporting  criteria  are 
different  for  each  requirement  and  the 
lack  of  any  explicit  framework  in  the 
regulations  to  preclude  duplicative 
reporting  have  led  to  duplication  of  both 
licensee  and  NRC  staff  effort.     , 

The  proposed  revision  to  S  21.2  would 
relieve  holders  of  construction  permits 
under  S  50.23  from  their  Part  21 
evaluation,  notification,  and  reporting 
responsibilities  if  they  report  a  defect 
under  9  50.55(e).  The  proposed  revision 
to  9  50.55(e)  establishes  the  applicable 
evaluation  and  reporting  procedures,  as 
well  as  recordkeeping  requirements,  for 
construction  permit  holders.  Compliance 
with  these  S50.55{e)  requirements  would 
be  deemed  to  satisfy  the  corresponding 
requirements  of  Part  21. 

In  order  to  make  the  reporting  of 
defects  found  during  construction  . 
consistent  for  all  production  or 
utilization  facilities,  the  scope  of 
9  50.55(e),  which  formerly  covered  only 
the  construction  of  nuclear  power 
plants,  is  being  expanded  to  include  all 
construction  permits  issued  under 
9  50.23.  Thus,  the  reporting  of  defects 
found  during  construction  at  these 
facilities  would  be  shifted  from  10  CFR 
Part  21  to  9  50.55(e).  These  facilities 
were  previously  covered  by  Part  21. 
Thus,  no  increase  in  reporting 
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requirement  is  being  imposed  on  these 
facilities. 

Likewise,  proposed  S  21.2  would 
explicitly  relieve  the  officers  and 
directors  of  the  holders  of  operating 
hcenses  under  Part  50  from  the  Part  21 
evaluation,  notification,  and  reporting 
requirements  because  defects  will  be 
reported  by  holders  of  operating 
licenses  under  S  50.73  or  §  73.71.  The 
reporting  procedures  and  recordkeeping 
requirements  currently  in  S  50.73.  would 
be  deemed  to  satisfy  the  corresponding 
requirements  of  Part  21. 

Thus,  the  defect  reporting 
requirements  of  section  206  of  the 
Energy  Reorganization  Act  would  be 
met  by  Part  50  licensees  by  reporting 
under  either  §  50.55(e)  or  §  50.73,  as 
appropriate.  However,  responsible 
officers  and  directors  of  a  Part  50 
licensee  would  still  be  subject  to  the 
civil  penalty  provisions  of  section  206(b) 
of  the  Energy  Reorganization  Act  as  set 
forth  in  S  21.61  for  theiailure  to  notify 
the  NRC  of  a  defect. 

In  addition,  proposed  revisions  to 
§  21.21  would  relieve  vendors  subject  to 
the  reporting  requirements  of  Part  21 
from  reporting  to  the  Commission  under 
Part  21  if  a  defect  has  been  previously 
reported  under  §§  50.55(e),  50.73,  or 
73.71.  That  is.  in  proposed  S  21.21(b)(2).* 
for  any  defect  identified,  evaluated,  and 
reported  by  a  CP  or  OL  holder  pursuant 
to  |§  50.55(e).  50.73.  or  73.71.  the  related 
vendor  would  not  be  required  to  provide 
a  report. 

Proposed  §  50.55(e)(8)  will  relieve  the 
holders  of  construction  permits  under 
Part  50  from  reporting  a  defect  if  it  has 
previously  been  reported  under  Part  21. 

The  NRC  staff  will  continue  to 
evaluate  notifications  made  to  NRC 
under  Part  21,  §§  50.55(e).  50.72,  50.73  or 
^  73.71.  Where  necessary,  NRC  staff  will 
contact  the  licensee  and  appropriate 
vendor  to  obtain  additional  information. 
Additional  vendor  information  obtained 
by  NRC  direct  contact  under  the 
proposed  amendment  to  §  21.21(c) 
would  consist  of  information  on 
additional  locations  of  basic 
components  containing  the  defect, 
corrective  actions  required,  and  advice 
provided  to  recipients  of  the  basic 
components.  Based  on  this  information, 
the  staff  will  then  determine  appropriate 
regulatory  action.  For  cases  in  which  the 
vendor  notifies  NRC  and  has  not 
notified  licensee  purchasers,  NRC  would 
evaluate  the  n^ed  to  notify  licensees 
based  on  safety  significance  of  the 
defect  or  noncompliance.  Where 
warranted,  NRC  would  notify  the 
appropriate  licensees,  either  directly  or 
via  a  generic  communication  such  as  an 
Information  Notice,  of  the  existence  of 
such  a  defect.  NRC  staff  will  evaluate 


the  need  to  notify  vendors  of  a  licensee 
notification,  where  warranted  by  the 
safety  significance  and  generic  aspects 
of  the  defect  or  noncompliance,  in  order 
that  vendors  are  aware  of  the  existence 
of  a  defect. 

Relief  for  holders  of  operating  licenses 
from  reporting  under  9  50.73  similar  to 
that  in  proposed  9  50.55(e)  outlined 
above  will  be  implemented  in  the  near 
future.  However,  the  original  intent  of 
NRC  defect  reporting  requirements  was 
that  reporting  under  only  one  of  the 
requirements  would  satisfy  the  other 
requirements.  Additionally,  it  should  be 
noted  that  staff  experience  with 
reporting  under  §  50.73  indicates  that 
there  is  minimal  duplication  between 
this  section  and  Part  21  and  9  50.55(e). 
The  staff  is  currently  reviewing  the 
reporting  experience  with  9  50.73  since 
it  became  effective  in  January  1984. 
Changes  may  be  required  as  a  result  of 
this  review  and  this  issue  will  be 
addressed  at  that  time. 

The  intent  of  these  revisions  is  to 
establish  the  filing  of  one  report  by  a 
vendor,  operating  license  holder,  or 
construction  permit  holder  for  each 
separate  defect,  with  the  reporting 
obligation  resting  on  the  entity  that 
discovers  the  defect.  It  is  intended  that 
9  50.55(e)  will  be  exclusively  used  for 
the  reporting  of  defects  discovered  by 
construction  permit  holders  (or  referred 
to  them  by  a  vendor  who  is  unable  to 
evaluate  the  defect);  and  9  50.73  will  be 
exclusively  used  for  the  reporting  of 
defects  discovered  by  the  holders  of 
operating  licensees  (or  referred  to  them 
by  a  vendor  who  cannot  evaluate  the 
defect).  Part  21  will  be  exclusively  used 
for  reporting  defects  discovered  by 
materials  licenses  covered  under  Parts 
30,  31,  34.  35,  40,«).  61,  70,  71,  72;  Part  50 
licensees  other  than  nuclear  power  plant 
licensees  and  holders  of  construction 
permits;  and  vendors  involved  in 
constructing  or  supplying  components 
for  any  facility  or  activity  licensed  or 
otherwise  regulated  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  the  Energy  Reorganization  Act  of 
1974,  as  amended. 

In  order  to  facilitate  the  elimination  of 
duplicate  reporting,  the  proposed 
revision  also  establishes  9  50.55(e) 
content  similar  to  that  contained  in  10 
CFR  Part  21.  It  is  anticipated  that  this 
proposed  revision  will  significantly 
reduce  the  reporting  burdens  on  the 
regulated  industry,  as  well  as  improve 
the  Commission  staff  evaluation  of  these 
reports,  without  any  loss  of  relevant 
safety  information. 

In  addition  to  the  reporting  of  defects 
in  basic  components.  Part  21  also        ; 
requires  the  reporting  of  failures  to     " 
comply  with  the  Atomic  Energy  Act  of 


1954,  as  amended,  or  any  applicable 
rule,  regulation,  order,  or  license  of  the 
Commission  related  to  B  substantial 
safety  hazard.  To  furthfef  make  reporting 
more  consistent,  holders  of  construction 
permits  would  notify  the  Commission  of 
failures  to  comply  under  9  50.55(e) 
instead  of  Part  21  under  the  proposed 
amendments. 

2.  Defining  Defects  To  Be  Reported. 
Section  206  of  the  Energy 
Reorganization  Act  requires  the 
reporting  of  "defects  which  could  create 
a  substantial  safety  hazard."  Existing 
9  21.3(k)  defines  substantial  safety 
hazard  as  "a  loss  of  safety  function  to 
the  extent  that  there  is  a  major 
reduction  in  the  degree  of  protection 
provided  to  public  health  and  safety  for 
any  facility  or  activity  licensed,  other 
than  for  export  pursuant  to  Parts  30,  40, 
50,  60,  61,  70,  71,  or  72."  In  addition,  the 
supplementary  information  for  the 
original  Part  21  final  rulemaking,  June  8, 
1977  (42  FR  2889),  contained  the 
following  guidance  on  what  constitutes 
a  "substantial  safety  hazard": 
— Moderate  exposure  to,  or  release  of, 

licensed  material,  or 
— Major  degradation  of  essential  safety- 
related  equipment,  dt 
— Major  deficiencies  involving  design, 
construction,  inspection,  test,  or  use. 

fisting  9  50.55(e)  requires  ^ 
reporting  of  deficiencies  in  design  and 
construction  which  could  adversely 
affect  the  safety  of  operations  of  a 
nuclear  power  plant  and  which 
represent  the  following: 
— A  significant  breakdown  in  any 

portion  of  the  quality  assurance 

program,  or 
—A  significant  deficiency  in  a  final " 

design,  or 
— A  significant  deficiency  in  the 

construction  of,  or  significant  damage . 

to  a  structure,  system,  or  component       j 

requiring  corrective  action  involving       / 

extensive  effort,  or 
— A  significant  deviation  from 

performance  specifications  requiring 

corrective  action  involving  extensive 

effort. 

NRC  experience  with  9  50.55(e) 
reports  has  indicated  that  clarification 
of  the  type  of  deviation  that  is  required 
to  be  reported  would  be  advantageous. 
Accordingly,  the  reporting  criteria  in 
proposed  9  50.55(e)  are  the  same  as 
those  contained  in  9  21.3. 

This  increase  in  the  reporting 
threshold  to  all  construction  permit 
holders  will  allow  the  Commission  to 
obtain  the  proper  level  of  reporting  with 
no  loss  of  significant  safety  information, 
i.e..  the  proposed  amendment  raising  the 
9  50.55(e)  threshold  will  facilitate 
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eliminating  duplicative  reporting  by 
making  the  definition  of  defects  reported 
under  9  50.55(e)  identical  to  those 
reported  under  Part  21.  This  elimination 
of  duplication  will  be  accomplished  with 
no  loss  in  critical  safety  information  and 
will  reduce  unnecessary  industry 
burden. 

It  should  be  pointed  out  that  a  slight 
difference  exists  between  the  current 
definition  of  "deviation"  in  Part  21  and 
that  in  the  proposed  9  50.55(e).  In  the 
current  Part  21.  "procurement 
documents"  are  specifically  referred  to 
as  determining  the  requirements  of  a 
basic  component.  However,  in 
9  50.55(e),  procurement  documents  are 
"not  mentioned  as  determining  theSe 
requirements.  The  basis  for  this 
difference  is  that  in  applying  9  50.55(e), 
basic  components  will  have 
requirements  imposed  on  them  not  only 
by  their  procurement  documents,  but 
other  licensee  documents.  In  the  case  of 
Part  21.  application  of  the  reguFation  to 
vendors  will  require^e  use  of 
procurement  documents  to  determine 
the  requirements  which  the  purchaser 
placed  on  the  basic  component. 

3.  Establishing  Uniform  Time  Limits 
for  Reporting.  In  the  current  Part  21, 
submittal  of  the  required  written  report 
within  the  five  day  time  limit  has  been 
difficult  to  accomplish.  In  addition,  the 
incremental  informafion  available 
during  the  subsequent  3  day  interval 
following  the  initial  report  does  not 
provide  a  meaningful  addition  to  the 
information  already  available  to  the 
Commission.  The  proposed  extension  to 
30  days  for  the  time  limit  for  submittal  of 
the  written  followup  report  would  allow 
submittal  of  a  complete  report.  Also, 
addition  of  time  limits  for  evaluation  of 
defects  will  further  ensure  that  the  staff 
is  informed  regarding  significant  safety 
hazards.  Thus,  the  proposed  rule  would 
change  the  time  limit  for  submission  of 
the  required  followup  written  report 
from  fiv6  days  to  30  days. 

As  outlined  abovfe,  the  proposed  ' 
amendments  would  establish  uniform 
reporting  deadlines  for  Part  21  and 
9  50.55(e).  Initial  notification  to  the  NRC 
is  required  within  two  daya  of 
identification  of  a  defect.  A  difference 
exists  between  this  requirement  and 
9  50.72  where  initial  reporting  of  events 
or  conditions  is  required  within  one  to 
four  hours  depending  on  the  event  or 
condition.  The  staff  believes  this 
difference  is  justifiable  in  that  9  50.72 
reports  involve  problems  at  operating 
facilities  for  which  remedial  actions  may 
be  needed  very  quickly.  Rapid 
notification  is  required  because  the  NRC 
has  a  responsibility  to  respond  rapidly 
to  protect  the  health  and  safety  of  the 


public  when  there  is  an  event  or 
condition  that  could  pose  a  potential 
threat  of  a  release  of  radiation  above 
normal  operating  levels. 

Part  21  reports  by  vendors  a^ 
9  50.55(e)  reports  by  construction  permit 
holders,  on  the  other  hand,  involve 
rejjorting  of  defects  which  could  create  a 
substantial  safety  hazard  if  a  specific 
event  or  failure  should  occur.  Although 
Part  21  and  9  50.55(e)  reports  may 
involve  generic  substantial  safety 
hazards,  the  relative  risk  of  potential 
failures  is  less  than  the  risks  of  failures 
evidenced  by  actual  events  or 
conditions  of  plants  having  operating 
licenses.  Finally,  the  reporting 
experience  with  99  90.72  and  50.73 
versus  Part  21  and  9  50.55(e)  indicates 
that  more  issues  which  directly  affect 
the  health  and  safety  of  the  public  are 
discovered  from  analyses  of  operating   • 
reactor  events  than  from  Part  21  and 
9  50.55(e)  reports.  Accordingly,  the  staff 
has  proposed  a  two-day  initial  reporting 
time  limit  for  Part  21  and  9  50.55(e)  as  an 
adequate  means  for  providing  sufficient 
warning  of  potential  safety  problems. 

4.  Establishing  Time  Limit  for 
Transfer  of  Information.  Currently,  Part 
21  (9  21.21(a)(l)(ii))  does  not  expUcitly 
address  time  limits  for  transfer  of 
information  in  situations  for  which        | 
vendors  or  other  suppliers  of  | 
components  are  unable  to  evaluate        1 
whether  deficiencies  could  create 
substantial  safety  "hazard's.  This  inability 
to  evaluate  may  be  due  to  the  vendor's 
or  supplier's  lack  of  knowledge  of  how 
the  component  is  utilized  by  the  end 
user  or  for  other  reasons.  The  proposed 
change  to  Part  21  would  explicitly  add  a 
time  limit  provision  to  correct  this 
problem.  "The  proposal  would  require 
that  if,  during  the  evaluation  period,  the 
entity  which  discovers  a  deviation  that 
could  potentially  create  a  substantial 
safety  hazard  determines  that  it  is 
unable,  due  to  insufficient  information 
or  other  reasons,  to  evaluate  the 
deficiency,  then  that  entity  must  notify 
the^purchasers  of  the  "basic  component" 
within  five  days  of  this  determination. 

5.  Reporting  Content.  Proposed 
revisions  to  9  50.55(e)(6)  would  require 
the  content  of  the  information  reported 
under  9  50.55(e)  to  be  consistent  with 
that  required  by  9  21.21(b)(3).  These 
revisions  will  ensure  that  the 
Commission  obtains  all  the  information 
necessary  to  evaluate  and  take 
corrective  action,  in  reference  to  a  | 
particular  defect. 

6.  Other  Changes.  In  addition  to  these 
major  revisions,  minor  changes  are 
being  proposed  to  improve  the  overall 
quality  and  coherence  of  Part  21  and 

%  50.55(e}. 
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(a)  The  proposed  revision  to  9  50.S5(e) 
would  extend  the  period  for  notification 
of  the  Commission  from  one  day  to  two 
days.  In  Petition  for  Rulemaking  (PRM) 
50-36,  filed  by  the  Nuclear  Utility 
Backfitting  and  Reform  Group  (48  FR 
28282).  dated  April  20. 1983.  petitioners 
propose  revising  10  CFR  50.55(e) 
reporting  requirements  to  delete  the  24 
hour  initial  report  entirely  (Issue  III). 
Alternatively,  the  petition  recommends 
adoption  of  a  deadline  of  five  days  for 
an  initial  report.  This  proposed 
rulemaking  extends  the  initial  reporting 
deadline  under  9  50.55(e)  frdm  24  to  48 
hours.  The  staff  believes  that  the 
proposed  two-day  requirement  will 
provide  industry  with  more  Hexibility 
while  still  allowing  sufficient  warning  of 
safety  problems  and  is  consistent  with 
the  objective  o(  establishing  uniform 
reporting  criteria.  The  staff  agrees  that 
the  current  9  50.55(e)  initial  reporting 
requirement  may  be  restrictive: 
however,  the  five-day  recommendation  v 
proposed  by  PRM-50-36  is  believed  to 
be  too  long  considering  staffs  need  to 
be  provided  with  early  notification  of 
potentially  generic  conditions  at 
construction  permit  facilities  which 
could  affect  operating  facilities.  This 
time  limit  will  be  consistent  with  the 
current  Pqrt  21  time  limit.  Accordingly. 
the  proposed  two-day  versus  24-hour 
current  reporting  requirement  addresses 
and  resolves  Issue  III  of  PRM  50-36. 

(b)  Proposed  9  50.55(e)(7)  and 
revisions  to  9  21.51  clarify  the  specific 
records  that  must  be  maintained  and 
their  retention  period  to  ensure 
compliance.  Retention  of  procurement 
documents  would  be  retained  either  by 
the  vendor  or  the  purchaser  of  the  basic 
component.  The  vendor  would  be 
required  to  retain  a  list  of  the  purchasers 
of  the  basic  component. 

(c)  For  consistency  with  99  50.55(e) 
and  50.73,  Part  21  would  be  changed  to 
direct  correspondence  to  th^  Document 
Control  Desk  with  appropriate  copies  to 
regional  and  headquarters  offices.  Also, 
telephone  communication  has  been 
specifically  directed  to  the  NRC 
Operations  tjenter. 

(d)  Current  9  21.3(a)(3),  which  clarifies 
items  which  are  to  be  considered  as 
"basic  components,"  includes: 

"design,  inspection,  testing,  or 
consulting  services  important  to  safety." 

That  subsection  is  being  modified  to 
further  clarify  what  are  intended  to  be 
significant  items.  The  proposed 
subsection  would  be  revised  to  include: 

"safety  related  design,  analysis, 
inspection,  testing,  quality  assurance, 
fabrication,  training,  maintenance, 
replacement  parts,  or  consulting 
services  that  are  as'sociated  with  the 
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basic  component  hardware  whether 
these  services  are  performed  by  the 
ccmponent  supplier  or  others." 

Also,  it  should  be  noted  that,  as  stated 
in  the  current  definition  of  basic 
component  in  §  21.3(a](l],  "systems"  are 
properly  considered  as  "basic  « 
components."  These  would  include  but 
not  be  limited  to  such  "systems"  as 
security  and  fire  protection  systems 
among  other  systems  which  can  affect 
the  safety  of  the  facility.  As  an  example, 
for  power  reactors,  the  rationale  is  that 
a  defect  oi,noncompliance  in  the 
security  system  is  one  which  could 
allow  access  of  an  unauthorized 
individual  into  a  vital  area  without 
being  detected  by  the  seciuity  system. 
The  staffs  view  is  that  this  represents  a 
major  reduction  in  the  degree  of 
protection  afforded  the  health  and 
safety  of  the  public  and  is,  therefore,  a 
substantial  safety  hazard  and  would 
require  notification. 

These  clarifications  are  consistent 
with  current  NRC  practice  and  previous 
guidance  provided  in  both  NUREG  0302. 
Rev.  1;  Remarks  Presented  at  Public 
Regional  Meetings  to  Discuss 
Regulations  (10  CFR  21)  for  Reporting  of 
Defects  and  Noncompliance,  October. 
1977;  and  in  NRC  Office  of  Inspection 
and  Enforcement  Information  Notice  85- 
101;  Applicability  of  10  CFR  21  to 
Consulting  Firms  Providing  Training. 

(e)  Section  21.2,  which  sets  forth  the 
scope  of  Part  21  coverage  has  been 
revised  to  include  Part  60  facilities. 

The  existing  rule  already  applies  to 
Part  60  licensees  (as  an  entity  hcensed 
to  possess,  use,  and/or  transfer  within 
the  United  States  source  material, 
byproduct  material,  special  nuclear 
material,  and/or  spent  fuel)  and  to  those 
entities  that  supply  basic  components 
for  an  activity  licensed  under  Part  60. 
The  proposed  extension  of  Part  21  to 
organizations  that  construct  geologic 
repositories  would  complete  the  Part  21 
coverage  by  extending  it  to  all  the  major 
activities  or  facilities  licensed  by  the 
Commission. 

Timeliness  of  Ev^ltrations 

Under  existing  §  2t^l(b)(2),  the  initial 
notification  of  a  defechqiust  be  made  to 
the  NRC  within  two  days  of  the>i(he  a 
director  or  responsible  officer  obtains 
information  on  the  existence  of  a 
reportable  defect.  However,  the  existing 
rule  is  silent  concerning  the  time  period 
between  the  discovery  of  a  potential 
defect  and  the  time  when  an  evaluation 
of  the  potential  defect  should  be 
completed  and  the  NRC  notified. 
Similarly,  no  deadline  is  established  for 
when  the  director  or  responsible  officer 
must  be  informed  of  a  potentially 
reportable  defect.  The  Commission  is 


aware  of  a  number  of  cases  where  an 
inordinate  length  of  time  passed 
if^tween  the  initial  discovery  of  a 
potential  defect  and  when  the 
Commission  was  informed.  While  no 
amendment  is  being  proposed  to  set  a 
time  limit  for  evaluation  of  deviations, 
and  informing  directors  or  responsible 
corporate  officers,  and  the  NRC,  in 
general,  under  most  circumstances.  30 
days  is  believed  to  be  a  reasonable  time 
to  evaluate  deviations  to  determine  if 
reportable  defects  exist  Should  a  more 
lengthy  evaluation  be  required,  it  mav 
indicate  the  need  to  report  the  potepmal 
defect. 

Existing  10  CFR  50.55(e)  (2)  and  (3) 
establish  time  frames  only  for  the^ 
reporting  of  defects.  Proposed  yio.55[e] 
would  also  require  the  hol{l«rl3f  a 
construction  permit,-ttre^aluate 
deviation  within  30 Mays  and  extend 
initial  notification  of  the  Commission 
from  24  from  hours  to  twb^diay«.  The 
extension  of  the  initial  notificatibq  time 
from  24  hours  to  2  days  in  proposec|  10 
CFR  50.55(e),  provides  the  industry  with 
more  flexibility,  while  still  allowing 
sufficient  warning  of  potential  safety 
problems.  The  use  of  the  same  initial 
notification  period  for  both  10  GTR  Part 
21  and  10  CFR  50.55(e)  is  consistent  with 
the  objective  of  establishing  luiiform 
reporting  time  frames.  ' 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  of  the  proposed 
regulation.  The  analysis  identifies  and 
examines  the  costs  and  benefits  of  the 
proposed  regulation  and  its  alternatives. 
The  draft  analysis  is  avaiable  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW..  Washington.  DC  20555. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusions  10 
CFR  50.22(c)  (1)  and  (3).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  167  hours  per  10  CFR  Part  21 
response  and  28  hours  per  %  50.55(e] 
response,  including  the  time  for 
reviewing  instructions  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 


regarding  this  burden  estimate  or  any 
other  aspects  of  this  collection  of 
information,  including  suggestion  for 
reducing  this  burden  to  Records  and 
Reports  Management  Branch,  Division 
of  Information  Support  Services.  Office 
of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555: 
9nd  to  the  Office  of  information  and 
legulatory  Affairs,  Office  of 
'  Management  and  Budget.  Washington. 
DC  20503. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
FlexibUity  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
revision  to  §  50.55(e)  appUes  solely  to 
the  holders  of  construction  permits 
issued  under  10  CFR  50.23.  none  of 
which  can  be  considered  small  entities. 
Although  the  proposed  revision  to  Part 
21  could  potentially  affect  a  substantial 
number  of  small  entities  (See  NRC  size 
standards  published  December  9. 1985. 
50  FR  50241)  who  supply  components  to 
NRC  licensees,  the  economic  impact  on 
these  firms  is  expected  to  be  slight. 
Approximately  80  percent  of  the  300 
annual  nuclear-power-plant-related  Part 
21  reports  have  in  the  past  been 
submitted  by  licensees;  the  remaining  20 
percent  have  been  submitted  by 
nonlicensed  suppliers  and  vendors. 
Proposed  S  21.2  eliminates  duplicative 
reporting  for  those  organizations  subject 
to  the  defect  reporting  requirements,  and 
therefore  should  reduce  the  economic 
impact  on  these  organizations,  including 
small  businesses. 

Any  small  entity  subject  to  this 
regulation  which  determines  that, 
because  of  its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact  should  notify  the  Commission  of 
this  in  a  comment  that  indicates  the 
following: 

The  size  of  their  business  and  how 
the  pro)>e«ed  regulations  would  result  in 
significant  ecbijpmicburden  upon  them 
as  compared  to  largefTHsaniza tions  in 
the  same  business  community. 

(b)  How  the  proposed  negulations 
could  be  modified  to  taj^e  into  account 
their  differing  needs  or  capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  were  modified 
as  suggested  by  the  commenter. 

(d)  How  the  proposed  regulations,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulation's  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
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providing  special  advantages  to  any 
individuals  or  groups. 

(e)  How  the  propose  regulations,  as 
modified,  would  still  adequately  protect 
the  public  health  and  safety. 

The  comments  may  be  submitted  to 
the  NRC  as  indicated  under  the 
ADDRESSES  heading. 

Backfit  Analysis  ? 

The  Commissions  has  determined  that 
a  backfit  analysis  is  not  required  for  this 
proposed  rule,  because  these' 
amendments  do  not  involv^  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  , 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalty,  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
protection.  Incorporation  by  reference, 
intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  21  and  50. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  161,  68  Stat.  946,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2201.  2282);  sees.  201,  as  amended, 
206.  88  Stat.  1242.  as  amended.  1246  (42  U.S.C. 
5841,  5846). 

Section  21.2  also  issued  under  Sees.  135, 
141.  Pub.  L  97-425,  96  Stat.  2232.  2242  (42      . 
U.S.C.  10155, 10161). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  5  §  21.6,  21.21(a) 
dnd  21.31  are  issued  under  sec.  161b.  68  Stat. 
948,  as  amended  (42  U.S.C.  2201(b));  and     * 
S!  21.21,  21.41  and  21.51  are  issued  under  sec. 
1610.  68  Stat.  950,  as  amended  (42  U.S.C. 
2201(0)). 

2.  Section  21.2  is  revised  to  read  as 
follows^ 

§21.2    Scope. 

(a)  The  regulations  in  this  part  apply, 
except  as  specifically  provided 
otherwise  in  Parts  31,  34,  35,  39,  40,  60, 
61,  70,  or  72  of  this  chapter,  to  each 
individual,  partnership,  corporation,  or 
other  entity  licensed  pursuant  to  the 
regulations  in  this  chapter  to  possess. 


y 


use,  or  transfer  within  the  United  States 
source  material,  byproduct  material, 
special  nuclear  material,  or  spent  fuel, 
or  to  construct,  manufacture,  possess, 
own,  operate  or  transfer  within  the 
United  Stales,  any  production  or  , 
utilization  facility  or  independent  spent 
fuel  storage  installation,  or  a  geologic 
repository  for  the  disposal  of  high-level 
radioactive  waste  under  Part  60  of  this 
chapter;  and  t6  each  director  and 
responsible  officer  of  such  a  licensee. 
The  regulations  in  this  part  apply  also  to 
each  individual,  corporation, 
partnership  or  other  entity  doing 
business  within  the  United  States,  and 
each  director  and  responsible  officer  of 
such  organization,  that  constructs  a 
production  or  utilization  facility  licensed 
for  manufacture,  construction,  or 
operation  pursuant  to  Part  50  of  this 
chapter  or  an  independent  spent  fuel 
storage  installation  for  the  storag^  of 
spent  fuel  licensed  pursuant  to  Part  72  of 
this  chapter,  or  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste  under  Part  60  of  this  chapter,  or 
who  supplies  basic  components  for  a 
facility  or  activity  licensed,  other  than 
for  export,  under  Parts  30,  40,  50,  60,  61, 
70,  71  or  72  of  this  chapter. 

(b)  For  persons  licensed  to  construct  a 
facility  under  a  construction  permit 
issued  under  §  50.23  of  this  chapter, 
reporting  defects  under  §  50.55(e)  of  this 
chapter  satisfies  each  person's 
evaluation,  notification,  and  reporting 
obligation  to  report  defects  under  this 
part  and  the  responsibility  of  individual 
directors  and  responsible  officers  of 
such  licensees  to  report  defects  under 
Section  206  of  the  Energy 
Reorganization  Act  of  1974. 

(c)  For  persons  licensed  to  operate  a 
nuclear  power  plant  under  Part  50  of  this 
chapter,  reporting  defects  under  S  50.73 
or  §  73.71  of  this  chapter  satisfies  each 
person's  evaluation,  notification,  and 
reporting  obligation  to  report  defects 
under  this  part  and  the  responsibility  of 
individual  directors  and  responsible 
officers  of  such  licensees  to  report 
defects  under  Section  206  of  the  Energy 
Reorganization  Act,of  1974. 

(d)  Notbing  in  these  regulations 
should  bd  deemed  to  preclude  either  an 
individual,  a  manufacturer,  or  a  supplier 
of  a  commercial  grade  item  (see 

§  21.3(a-l))  not  subject  to  the  regulations 
in  this  part  from  reporting  tp  the 
Commission  a  known  or  suspected 
defect  or  failure  to  comply  and.  as 
authorized  by  law,  the  identity  of 
anyone  so  reporting  will  be  withheld 
from  disclosure. 

(e)  NRC  regional  offices  and 
headquarters  will  accept  collect 
telephone  calls  from  individuals  who 
wish  to  speak  to  NRC  representatives 


concerning  nuclear  safety-related 
problems.  The  location  and  telephone 
numbers  of  the  five  regions  (answered 
during  regular  working  hours),  are  listed 
in  Appendix  D  to  Part  20  of  this  chapter. 
The  telephone  number  of  the  NRC 
Operations  Center  (answered  24  hours  a 
day — including  holidays)  is  (202)  951- 
0550. 

3.  In  S  21.3'patagraphs  (a)(3),  (c)  and 
(h)  are  revised  to  read  as  follows: 

§21.3    Definitions. 

;  *   '       •  •  *  « 

■      (a)  •  *  * 

(3)  In  all  cases,  "basic  component" 
includes  safety  related  design,  analysis, 
inspection,  testing,  quality  assurance, 
fabrication,  training,  maintenance,       t 
replacement  parts,  or  consulting 
services  that  are  associated  with  the 
component  hardware  whether  these  / 

services  are  performed  by  the 
component  supplier  or  others. 

•  «         *         «         • 

(c)  "Constructing"  or  "construction" 
means  the  design,  manufacture, 
fabrication,  placement,  erection, 
installation,  modification,  inspection,  or 
testing  of  a  facility  or  activity  which  is 
subject  to  the  regulations  in  this  part 
;  aadTconsulting  services  related  to  the 
\  faftlity  or  activity  that  are  safety 
related. 

•  *        •        «        • 

(h)  "Operating"  or  "operation"  means 
the  operation  of  a  facility  or  the«onduct 
of  a  licensed  activity  which  is  subject  to 
the  regulations  in  this  part  and 
consulting  services  related  to  operations 
that  are  safety  related. 

•  •        «        •        • 

4.  Section  21.5  is  revised  to  read  as 
follows: 

§  21 .5    Communications. 

Except  where  otherwise  specified  in 
this  part,  all  written  communicd  tions 
and  reports  concerning  the  regulations 
in  this  part  should  be  addressed  to  the 
Document  Control  Desk,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Additionally,  if  the 
communication  is  related  to  a  nuclear 
power  reactor,  non-power  reactor,  or 
other  utilization  facility  licensed  under 
Part  50,  a  copy  shall  be  sent  to  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  If 
the  communication  is  related  to  an 
activity  licensed  under  Part  50  such  as  a 
%  fuel  reprocessing  plant  or  other 
production  facility,  a  copy  of  the 
communication  shall  be  sent  to  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
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DC  20555.  A  copy  of  communications 
related  to  activities  licensed  under  Parts 
30.  31.  34,  35,  40,  60,  61.  70,  71.  or  72  must 
be  sent  to  the  Director,  Office  of  Nuclear 
Materia!  Safety  and  Safeguards.  In  the 
case  of  a  licensee,  a  copy  shall  also  be 
sent  to  the  appropriate  Regional 
Administrator  at  the  address  specified 
in  Appendix  D  to  Part  20  of  this  chapter. 
5.  In  §  21.21.  paragraphs  (bK2)  through 
(b)(4)  are  redesignated  (b)(3)  through 
(b)(S);  new  paragraph  (b)(2)  is  added; 
and  the  section  heading  and  paragraphs 
(a),  (b)(1),  (b)(3)  and  (c)  are  revised  to 
read  as  follows: 

§  21 .21    Notification  of  faHur*  to  comply  or 
existence  of  a  defect  and  its  evaluation 

(a)  Each  individual,  corporation, 
partnership,  or  other  entity  subject  to 
the  regulations  in  this  part  shall  adopt 
appropriate  procedures  to— 

(1)  Evaluate  deviations  to  identify 
defects  as  soon  as  practicable.  If,  during 
the  evaluation  period,  the  organization 
discovering  the  deviation  determines 
that  it  does  not  have  the  capability  to 
perform  the  evaluation,  the  organization 
shall  notify  the  purchasers  6r  affected 
licensaugwithin  five  working  days  of 
this  d«Smination  so  that  the 
purchasers  or  affected  licensees  may 
evaluate  the  deviation,  pursuant  to  the 
applicable  reporting  regulation,  and 

(2)  Ensure  that  a  director  or 
responsible  officer  is  informed  as  soon 
as  practicable,  if  the  construction  or 
operation  of  a  facility  or  activity,  or  a 
basic  component  supplied  for  such 
facility  or  activity — 

(i)  Fails  to  comply  with  the  Atomic 
Energy  Act  of  1954.  as  amended,  or  any 
applicable  rule,  regulation,  order,  or 
license  of  the  Commission  relating  to  a 
substantial  safety  hazard,  or 

(ii)  Contains  a  defect. 

(b)(1)  A  director  or  responsible  officer 
8ub)ect  to  the  regulations  of  this  part  or 
a  person  designated  under  S  21.21(b)(5) 
shall  notify  the  Commission  when  he  or 
she  obtains  information  reasonably 
indicating  a  failure  to  comply  or  a  defect 
affecting — 

(i)  The  construction  or  operation  of  a 
facility  or  an  activity  within  the  United 
States  that  is  subject  to  the  licensing 
requirements  under  Parts  30,  40,  50,  60. 
61.  70.  71.  or  72  of  this  chapter  and  that 
is  within  his  or  her  organization's 
responsibihty:  or 

(ii)  A  basic  component  that  is  within 
his  or  her  organization's  responsibility 
and  is  supplied  for  a  facility  or  an 
activity  within  the  United  States  that  is 
subject  to  the  licensing  requirements 
under  Parts  30.  40,  50,  60,  70.  71.  or  72  of 
this  chapter. 

(2)  The  notification  to  NRC  of  a  failure 
to  comply  or  of  a  defect  under 
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paragraph  (b)(1)  of  this  section,  is  not 
required  if  the  director  or  responsible 
officer  has  acutal  knowledge  that  the 
Commision  has  been  notified  of  the 
defect  or  the  failure  to  comply. 

(3)  Notification  required  by  paragraph 
(b)(1)  of  this  section  must  be  made  as 
follows — 

(i)  Initial  notification  by  telefax,  which 
is  the  preferred  method  of  notification, 
to  the  NRC  Operations  Center  at  301- 
492-8187  or  by  telephone  at  301-951- 
0550  within  two  days  following  receipt 
of  information  by  the  director  or 
responsible  corporate  officer  under 
paragraph  (b)(1)  of  this  section,  on  the 
identification  of  a  defect  or  a  failure  to 
comply.  Verification  that  the  telefax  has 
been  received  should  be  made  by  calling 
the  NRC  Operations  Center. 

(ii)  Written  notification  to  the  NRC  at 
the  address  specified  in  S  21.5  within  30 
days  following  receipt  of  information  by 
the  director  oip  responsible  corporate 
officer  under  paragraph  (a)(2)  of  this 
section,  on  the  identification  of  a  defect 
or  a  failure  to  comply. 
*        *        •        •        • 

(c)  Individuals  subject  to  this  part  may 
be  required  by  the  Commission  to 
supply  additional  information  related  to 
a  defect  or  failure  to  comply.  Such 
Commission  action  to  dbtain  additional 
information  may  be  based  on  reports  of 
defects  from  other  reporting  entities. 

{21.41    [Removed}^ 

6.  Section  21.41  is  removed. 

7.  Section  21.51  is  revised  to  read  as 
follows: 

§  21 .51    Maintenance  and  Inspection  of 
records. 

^a)  Each  individual,  corporation, 
partnership,  or  other  entity  subject  to 
the  regulations  in  this  part  shall  prepare 
and  maintain  records  necessary  to 
accomplish  the  purposes  of  this  part, 
specifically — 

(1)  Retain  evaluations  of  all 
deviations  for  a  minimum  of  five  years,  r 

(2)  Supphers  of  basic  components 
shall  retain  any  notifications  sent  to 
purchasers  and  affected  licensees  for  a 
minimum  of  five  years. 

(3)  Supplier  of  basic  components 
shall  retain  a  record  of  the  purchasers  of 

'    basic  components  for  the  lifetime  of  the 
basic  component. 

(b)  Each  individual,  corporation, 
partnership,  or  other  entity  subject  to 
the  regulations  in  this  part  shall  afford 
the  Commission,  at  all  reasonable  times, 
the  opportunity  to  inspect  records 
pertaining  to  basic  components  that 
relate  to  the  discovery,  evaluation,  and 
reporting  of  deviations  and  defects, 
including  any  advice  given  to  purchasers 
or  licensees  on  the  placement,  erection. 


installation,  operation,  maintenance, 
modification,  or  inspection  of  a  basic 
component. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

8.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103. 104. 105, 161. 182, 
183. 186, 189.  68  Stat.  936,  937.  938.  948,  953, 
954.  955,  956.  and  amended,  sec.  234.  83  Stat. 
1244.  as  amended  (42  U.S.C.  2132,  2133,  2134, 
2135,  22ei.  2232,  2233,  2238,  2239,  2282);  sees. 
201,  as  amended.  202,  206.  88  Stat.  1242,  as 
amended.  1244, 1246  (42  U.S.C.  5841,  5642, 
5848). 

Section  50.7  also  issued  under  Pub.  L.  95- 
801,  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  a36,  955,  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102,  Pub.  L  91-190.  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.23,  50.35,  50.55,  50.56 
also  issued  under  sec.  185.  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a,  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  68  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415.  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  sec. 
122,  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-^50.61  also  issued  under  sec.  184, 68  Stat. 
954.  as  amended  (42  U.S.C.  2234).  Section 
50.103  also  issued  under  sec.  108,  68  Stat.  939, 
as  amended  (42  U.S.C.  2138).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C 
2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273),  SS  50.10  (a),  (b), 
and  (c),  50.44,  50.46,  50.48,  50.54,  and  50.80(a) 
are  issued  under  sec.  leib,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201(b)):  iS  50.10  (b)  and 
(c)  and  50.54  are  issued  under  sec.  181i,  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(1)):  and^ 
SS  50.9,  50.55(e),  50.59(b),  50.70,  50.71,  5072, 
50.73,  and  50.78  are  issued  under  sec.  161o.  68 
Strft.  950,  as-amended  (42  U.S.C.  2201  (o)). 

9.  Section  50.2  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

S  5a2    Definitions 

•         *         *         •         • 

"Basic  component"  means,  for  the 
purposes  of  8  50.55(e)  of  this  chapter: 

(1)  When  applied  to  nuclear  power 
reactors,  any  plant  structure,  system, 
component,  or  part  thereof  necessary  to 
ensure  (i)  the  integrity  of  the  reactor 
coolant  pressure  boundary,  (ii)  the 
capability  to  shut  down  the  reactor  and 
maintain  it  in  a  safe  shutdown 
condition,  or  (iii)  the  capability  to 
prevent  or  mitigate  the  consequences  of 
accidents  which  could  result  in  potential 
offsite  exposures  comparable  to  those 
referred  to  in  S  100.11  of  this  chapter. 

(2)  When  applied  to  other  types  of 
facilities  or  portions  of  such  facilities  for 


which  construction  permits  are  issued 
under  §  50.23  of  this  chapter,  a 
component,  structure,  system  Or  part  ■ 
thereof  that  is  directly  procured  by  the 
construction  permit  holder  for  the 
facility  subject  to  the  regulations  of  this 
part  and  in  which  a  defect  could  create 
a  substantial  safety  hazard. 

(3)  In  all  cases,  safety  related  des^, 
analysis,  inspection,  testing,  quality 
assurange,  fabrication,  training, 
maintenance,  replacement  parts,  or  . 
consulting  services  that  are  associated 
with  the  Component  hardware,  whether 
these  services  are  performed  by  the 
component  supplier  or  others. 

*  «        *        •        * 

"Defect"  means,  for  the  purposes  of 
S  50.55(e)  of  this  chapter 

(1)  A  deviation  in  a  basic  component 
delivered  to  •  purchaser  for  use  in  a 
facility  or  activity  subject  to  a 
construction  permit  under  this  part,  if  on 
the  basis  of  an  evaluation,  the  deviatrorf 
could  create  a  substantial  safety  hazard 
at  any  time  throughout  the  expected 
lifetime  of  the  facility,  were  it  to  remain 
uncorrected  or,  ■' 

(2)  The  installation,  use,  or  operation 
of  a  basic  component  containing  a 
defect  as  defined  in  paragraph  (1)  of  this 
definition:  or 

(3)  A  deviation  in  a  portion  of  a 
facility  subject  to  the  construction 
permit  of  this  part  provided  the 
deviation  could,  on  the  basis  of  an 
evaluation,  create  a  substantial  safety 
hazard  at  any  time  throughout  the 
expected  lifetime  of  the  facility,  were  it 
to  remain  uncorrected. 

*  *         *         •         • 

"Deviation"  means,  for  the  purposes 
of  §  50.55(e)  of  this  chapter,  a  departure 
from  the  technical,  quality  assurance,  or 
quality  control  requirements  defined  in 
procurement  documpnts,  safety  analysis 
report,  construction  permit,  or  other 
documents  provided  for  basic 
components  installed  in  a  facility 
subject  to  the  regulations  of  this  part. 

"Director"  means,  for  the  purposes  of 
S  50.55(e)  of  this  chapter,  an  individual, 
appointed  or  elected  according  to  law, 
who  is  authorized  to  manage  and  direct 
the  affairs  of  a  corporation,  partnership 
or  other  entity. 

"Discovery"  means,  for  the  purposes 
of  S  50.55(e)  of  this  chapter,  the  first 
identification  of  a  deviation  by  any 
individual  within  the  organization. 

*  *         *         *         * 

"Evaluation"  means,  for  the  purposes 
of  S  50.55(e)  of  this  chapter,  the  process 
accomplished  by  or  for  a  construction 
permit  holder  to  determine  whether  a 
particular  deviation  could  create  a 
substantial  safety  hazard. 


-^ 


"Procurement  document"  means,  for 
the  purposes  of  S  50.55(e)  of  this  chapter, 
a  contract  that  defines  the  requirements 
which  facilities  or  basic  components 
must  meet  in  order  to  be  considered 
acceptable  by  the  purchaser. 

•  *        •        *        • 

"Responsible  officer"  means,  for  the 
purposes  of.  S  50.55(e)  of  this  chapter,  the 
president,  vice-president  or  other 
individual  in  the  organization  of  a 
corporation,  partnership,  or  other  entity 
who  is  vested  with  executive  authority 
over  activities  subject  to  this  part 
***** 

"Substantial  safety  hazard"  means, 
for  the  purposes  of  S  50.55(e)  of  this 
chapter,  a  loss  of  safety  function  to  the 
extent  that  there  is  a  major  reduction  in 
the  degree  of  protection  provided  to 
public  health  and  safety  for  any  facility 
of  activity  authorized  by  the 
construction  permit  issued  imder  this 
part 

•  *        *        •        •   ' 

10.  In  S  50.55,  paragraph  (e)  is  revised 
to  read  as  follow: 

{  50.55    Conditions  of  construction 
permits.  ' 

•  *         *         •         * 

(e)(1)  Each  individual,  corporation, 
partnership,  or  other  entity  holding  a 
facility  construction  permit  subject  to 
this  part  shall  adopt  appropriate 
procedures  to — 

(i)  Evaluate  deviations  as  soon  as        - 
practicable,  and  in  all  cases  within  30 
days  discovery,  in  order  to  identify  a 
reportable  defect  that  could  create  a 
substantial  safety  hazard  at  any  time 
throughout  the  expected  hfetime  of  the ' . 
plant  were  it  to  remain  uncorrected. 

(ii)  Ensure  that  a  director  or 
responsible  officer  is  informnd  as  soon 
as  practicable,  and  in  all  cases  within 
the  initial  30-day  period  allowed  for 
evaluation  of  deviations  pursuant  to 
paragraph  {eyi)(i)  of  this  section,  if  the 
construction  of  a  facility  or  activity,  or  a 
basic  component  supplied  for  such 
facility  or  activity — 

(A)  Fails  to  comply  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  tor  any 
applicable  rule,  regulation,  order,  or 
license  of  the  Commission  relating  to  a 
substantial  safety  hazard,  or 

(B)  Contains  a  defect. 

(2)  The  holder  of  a  facility 
construction  permit  subject  to  this  part 
who  obtains  information  reasonably 
indicating  that  the  faciUty  fails  to 
comply  with  the  Atomic  Energy  Act  of 
1954,  as  amended  or  any  applicable  rule, 
regulation,  order,  or  license  of  the 
t  Commission  relating  to  a  substantial 
safety  hazard  shall  notify  the 
Commission  through  a  director  or 


responsible  officer  of  the  failure  to 
comply. 

(3)  The  holder  of  a  facility 
construction  permit  subject  to  this  part 
shall  notify  the  Commission  through  a 
director  or  responsible  officer  if  the 
holder  obtains  information  reasonably 
indicating  the  existence  of  any  defect 
found  in  construction  or  any  defect 
fotind  in  the  final  design  of  a  facility  as 
approved  and  released  for  construction. 

(4)  This  notification  requirement 
applies  to  all  defects  regardless  of 
whether  extensive  evaluation,  redesign, 
or  repair  is  required  to  conform  to  the 
criteria  and  bases  stated  in  the  safety 
analysis  report  or  construction  permit. 
Reporting  under  this  section  satisfies  the 
responsibility  of  individual  directors  or 
responsible  officers  of  holders  of 
construction  permits  issued  under 

S  50.23  of  this  chapter  to  report  defects 
under  Section  206  of  the  Energy 
Reorganization  Act  and  under  10  CFR 
Part  21. 

(5)  The  notification  required  by 
paragraph  (e)(3)  of  this  section  must 
consist  of — 

(i)  Initial  notification  by  telefax,  which 
is  the  preferred  method  of  notification, 
ito  the  NRC  Operations  Center  at  301- 
492-8187  or  by  telephone  at  301-951- 
D550  within  two  days  following  receipt 
of  information  by  the  director  or 
responsible  corporate  officer  under 
paragraph  (e)(l)(ii)  of  this  section,  on  the 
identification  of  a  defect  or  a  failure  to 
comply.  Verification  that  the  telefax  has 
been  received  should  be  made  by  calling 
the  NRC  Operations  Center. 
;    (ii)  Written  notification  submitted  to 
the  Document  Control  Desk,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  with  a  copy  to 
the  appropriate  Regional  Administrator 
at  the  address  specified  in  Appendix  D 
to  Part  20  of  this  chapter,  a  copy  to  the 
appropriate  NRC  resident  inspector 
within  30  days  following  receipt  of 
information  on  the  identification  of  a 
defect  or  failure  to  comply. 

(iii)  If  insufficient  information  is 
available  for  a  complete  e^valuation  of  a 
deviation  or  potential  failure  to  comply 
within  30  days  of  discovery  of  the 
deviation,  prepare  and  submit  an 
interim  report  to  the  Commission  that 
contains  all  available  information,  and  a 
statement  as  to  when  a  complete  report 
will  be  filed.  Submit  the  interim  report 
within  30  days  of  discovery  of  the 
deviation. 

(6)  The  written  notification  required 
by  paragraphs  (e)(5)(ii)  and  (iii)  of  this 
section  must  clearly  indicate  that  the 
notification  is  being  submitted  under 
paragraph  (e)  of  this  section  and  include 
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the  following  information,  to  the  extent 
known — 

(i]  Name  and  address  of  the  individual 
or  individuals  informing  the 
Commission. 

(ii)  Identification  of  the  facility,  the 
activity,  or  the  basic  component 
supphed  for  siich  facility  or  such  activity 
within  the  United  States  which  contains 
a  defect  or  fails  to  comply. 

(iii)  Identification  of  the  firm 
constructing  the  facility  or  supplying  the 
basic  component  which  fails  to  comply 
or  contains  a  defect. 

(iv)  Nature  of  the  defect  or  failure  to 
comply  and  the  safety  hazard  which  is 
created  or  could  be  created  by  such 
defect  or  failure  to  comply. 

(v)  The  date  on  which  the  information 
of  such  defect  or  failure  to  comply  was 
obtained. 

(vi)  In  the  case  of  a  basic  component 
which  contains  a  defect  or  fails  to 
comply,  the  number  and  location  of  all 
such  components  in  use  at  the  facility 
subject  to  the  regulations  in  this  part.      ^ 

(vii)  The  corrective  action  which  has 
been,  is  being,  or  will  be  taken;  the 
name  of  the  individual  or  organization 
responsible  for  the  action;  and  the 
length  of  time  that  has  been  or  will  be 
taken  to  complete  the  action. 

(viii)  Any  advice  related  to  the  defect 
or  failure  to  comply  about  the  facility, 
activity,  or  basic  component  that  has 
been,  is  being,  or  will  be  given  to  other 
entities. 

(7)  The  holder  of  a  construction  permit 
shall  prepare  and  maintain  records 
necessary  to  accomplish  the  purposes  of 
this  section,  specifically — 

(i)  Retain  procurement  documents, 
which  define  the  requirements  that 
facilities  or  basic  components  must  meet 
in  order  to  be  considered  acceptable,  for 
the  lifetime  of  the  basic  component. 

(ii)  Retain  evaluations  of  all 
deviations  for  a  minimum  of  five  yeats. 

(8)  The  requirements  of  this  §  50.55(e) 
are  deemed  to  be  satisfied  when  the 
defect  has  been  previously  reported 
under  Part  21  of  this  chapter  or  under 

S  50.73  of  this  part. 
***** 

Dated  at  Rockville.  MD.  this  31st  day  of 
October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 

Secretary  of  the  Cowmission.  • 

[FR  Doc.  88-25592  Filed  11-3-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  785 

Class  Patent  Waiver 
agency:  Department  of  Energy. 
action:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  today  proposes  a  rule  which 
would  provide  for  a  class  waiver  pf  the 
Government's  rights  in  certain      J 
inventions  made  under  contracts,  grants, 
or  cooperative  agreements  of  DOE.  The 
purpose  of  this  class  waiver  is  to 
maximize  and  expedite,  to  the  extent 
permitted  by  law,  the  retention  of  rights 
to  inventions  made  in  the  performance 
of  federally-funded  research  and 
development  contracts,  grants,  or 
cooperative  agreements  by  the  private 
sector.  Generally,  pursuant  to  42  U.S.C. 
2182  (1982)  and  42  U.S.C.  5908  (1982),  for 
contracts,  grants,  agreements  or  other 
arrangements  with  DOE  for  research, 
development  or  demonstration  work, 
with  entities  other  than  small  business 
or  nonprofits,  title  in  inventions  vests  in 
the  Goverrunent,  unless  the  Government 
waives  its  rights  in  conformity  with  the 
provisions  of  these  statutes.  This 
proposed  rule  provides  for  a  class 
wiaver  in  two  categories: 

(1)  A  class  advance  waiver  (i.e., 
waiver  at  the  time  of  contracting)  of  the 
Government's  rights  in  inventions 
arising  from  contracts  with  domestic 
large  business  contractors,  other  than 
management  and  operating  contractors 
generally  referred  to  as  GOCOs;  and 

(2)  A  class  waiver  of  the 
Government's  rights  in  identified 
inventions  arising  from  contracts  with 
domestic  large  business  contractors, 
including  management  and  operating 
contractors. 

The  proposed  class  waiver  is  subject 
to  requirements,  limitations,  terms  and 
conditions  as  provided  in  the  proposed 
rule,  and  is  intended  to  be  implemented^ 
by  simplified  procedures  requiring 
contractor  certificatioh  of  compliance 
with  the  requirements,  terms  and 
conditions  of  the  class  waiver.  Where 
the  class  waiver  is  not  applicable, 
contractors  may  still  seek  patent 
waivers  on  a  case-by-case  basis  in 
accordance  with  established  practices. 
DATES:  Written  comments  must  be 
jpceived  on  or  before  January  9, 1989. 

A  public  hearing  will  be  held  on 
December  13, 1988  at  9:00  a.m.  Requests 
to  present  oral  statements  must  be 
received  no  later  than  November  30, 
198a 

ADDRESSES:  Written  comments  (three 
copies)  and  requests  to  speak  at  a  public 
hearing  must  be  addressed  to:  Richard 


E.  Constant.  Assistant  General  Counsel 
for  Patents,  GC-42,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 

The  hearing  will  be  held  at  DOE 
Headquarters,  1000  Independence 
Avenue,  SW.,  Washington  DC,  Room 
lB-245. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Lambert.  Office  of  Assistant 
General  Counsel  for  Patents,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone  (202) 
586-2802. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Section-by-Section  Discussion, of  Proposed 
Rule 

III.  Review  Under  Executive  Order  12291 

IV.  Review  Under  Regulatory  Flexibility  Act 

V.  Review  Under  National  &ivtronmental 

Policy  Act 

VI.  Review  Under  Paperwork  Reduction  Act 
Vn.  Federalism 

VIII.  Opportunities  for  Public  Participation 
A»  Written  Comment  Procedures 

B.  Public  Hearing 

C.  Conduct  of  Hearing 

I.  Background 

Normally,  for  contracts,  grants, 
agreements,  or  other  arrangements  with 
DOE  for  research,  development  or 
demonstration  work  with  entities  other 
than  domestic  small  businesses  or 
nonprofit  organizations,  title  in 
inventions  vests  in  the  Government, 
pursuant  to  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2182  (1982))  and  the 
Faderal  Nonnuclear  Energy  Research  I* 
arid  Development  Act  of  1974  (42  U.S.C. 
5908  (1982)),  unless  the  Government 
waives  its  rights  in  inventions  in 
conformity  with  the  provisions  of  these 
statutes.  Title  35  U.S.C.  202  (1982)  (Pub.         J 
L.  96-517,  as  amended  by  Pub.  L.  98- 
620),  generally  permits  domestic  small 
business  firms  and  domestic  nonprofit 
organizations  to  elect  to  retain  title  in 
inventions  made  under  funding 
agreements  with  the  Federal 
Government.  Accordingly,  this  notice 
concerns  only  domestic  large,  for  profit, 
businesses,  not  covered  by  35  U.S.C. 
202.  as  to  which  the  right  to  title  to 
inventions  is  governed  by  the  Atomic 
Energy  and  Nonnuclear  Acts,  subject  to 
the  guidance  to  agencies  contained  in 
the  President's  Memorandum  on 
Government  Patent  PolicV  of  February 
18, 1983,  as  referenced  in  Executive 
Order  12591,  dated  April  10, 1987. 

The  Memorandum  of  Government 
Patent  Policy  directs,  that: 

To  the  extent  permitted  by  law,  agency 
policy  with  respect  to  the  disposition  of  any 
invention  made  in  the  performance  of  a 
federally-funded  research  and  development 
contract,  grant,  or  cooperative  agreement 


award  shall  be  the  same  or  subatontially  the 
same  as  applied  to  small  business  firms  and 
nonproflt  organizations  under  Chapter  38  of 
Title  35  of  the  UnUed  States  Code. 

With  the  overall  goal  of  incorporating 
the  resiilts  of  the  Department's  research, 
developn^nt,  and  demonstration 
prograite  jnto  the  mainstream  of 
Americaacommerce  consistent  with  the 
objectives  of  the  President's  patent 
policy  and  in  accordance  with  the 
authority  of  42  U.S.C.  2182  (1982)  and  42 
U.S.C.  5908  (1982),  DOE  proposes  that  it 
is  in  the  best  interests  of  the  United 
States  and  the  general  public  to  grant  a 
class  waiver  as  provided  in  the 
proposed  regulation. 

The  proposed  rule  provides  for  a  class 
waiver  in  two  categories: 

(1)  Class  advance  waiver  of  the 
Government's  rights  in  inventions  - 
arising  from  contracts  with  domestic 
large  business  contractors  other  than 
Management  and  Operating 
Contractors. 

(2)  Class  waiver  of  the  Government's 
rights  in  identified  inventions  arising 
from  contracts  with  domestic  large 
business  contractors  including 
Management  and  Operating 
Contractors. 

The  Department  reserves  the  right  to 
grant  additional  class  waivers  as 
deemed  appropriate  in  the  public 
interest.  Consideration  was  given  to 
granting  an  additional  class  waiver 
covering  inventions  falUng  within 
certain  exceptional  circumstances 
technologies,  which  woidd  have 
provided  an  exclusive  license  to 
recipients  of  funding  agreements  with 
domestic  small  businesses  and  nonprofit 
organizations  for  fields  of  uses  outside 
the  specified  exceptional  circumstances. 
However,  the  applicable  class  of 
inventions  and  potential  waiver 
recipients  is  not  deemed  to  be 
sufficiently  broad  to  justify  at  this  time 
the  grant  of  such  a  class  waiver. 
Reit]uests  for  waiver  of  the 
Government's  rights  in  such 
technologies  may  continue  to  be  made, 
dn  a  case-by-case  basis,  in  accoiQance 
with  established  DOE  waiver  poficies 
and  procedures. 

Certain  areas  in  the  national  interest 
-are  excluded  from  the  scope  of  these 
waivers.  The  exclusions  are  generally  as 
follows:  inventions  arising  under 
international  agreements  or  treaties: 
weapons-related  inventions;  inventions 
made  imder  agreements  funded  by 
DOE's  naval  nuclear  propulsion 
program;  classified  or  sensitive 
inventions;  uranium  enrichment 
inventions;  inventions  relating  to  storage 
and  disposal  of  civilian  high-level  , 

nuclear  waste  or  spent  nuclear  fuel;  and 


inventions  falling  within  other  class 
waivers  granted  to  third  parties  by  DOR 

Inventions  arising  under  intemational 
^agreements  or  treaties  are  excluded 
from  the  class  waiver  in  order  to  avoid 
conflict  with  invention  rights  provisions 
of  such  agreements  or  treaties. 

Weapons-related  inventions  are 
excluded  from  the  class  waivers  for 
reasons  involving  nonproUferation  of 
weapons,  national  security,  conflicts  of 
interest,  management  requirements  of 
DOE's  uniaue  contractor  operated 
'weapons  laboratories  and  in  order  that 
DOE  may  ensure  prosecution  of  patent 
applicaticxis  or  statutory  invention 
recordings  on  sielected  inventions  in 
which  the  Government  has  a  strong 
interest  in  establishing  license  rights. 

Classified  and  sensitiveH^entions 
are  also  excluded  from  the  scbpe  of  the 
class  waivers  for  the  reasons  noted 
above  for  weapons  related  inventions. 
In  addition,  the  restricted  status  of  such 
inventions  usually  continues  for  many 
years,  during  which  any  present  plans  of 
a  contractor  to  commercialize  the 
inventions  are  subject  to  change. 

In  the  case  of  uranium  enrichment,  the 
technology  at  present  is  exclusively 
under  Government  control  wilh  the 
Government  being  the  only  legal 
customer  for  the  technology.  Therefore, 
the  rationale  for  establishing  private 
incentives  is  lessened  if  not  eliminated. 
Furthermore.  DOE  currently  has  a 
requirement  to  preserve  the 
transferability  of  this  technology  to  the 
private  sector.  In  order  to  retain  a 
transferable  package  of  intellectual 
property  rights,  DOE  retains  title  in  this 
area.  ,   , 

Regarding  technology  ^r  storage  and 
disposal  of  civihan  high4evel  nuclear 
waste  or  spent  nuclear  fuel,  since  the 
program  is  funded  through  special  fees 
levied  on  the  utility  industry. 
Government  retention  of  patent  rights 
preserves  the  Govermneht's  flexibility  to 
grant  licenses  to  utilities  as  appropriate, 
or  to  solicit  utility  industry  participation 
in  rights  allocations.  Further,  since  the 
Government  has  a  statutory  mandate  tQ 
develop  the  technology  to  the  point  of 
commercialization,  incentives  inherent 
in  the  patent  system  are  not  the  driving 
mechanism  to  promote  development  of 
this  technology. 

HowevM-,  for  one  of  the  excluded 
technologies,  i.e.,  storage  and  disposal 
of  civilian  high-level  nuclear  waste  or 
spent  nudear  fuel  and  possibly  for 
excluded  technologies  that  may  in  the 
future  be  so  designated,  a  contractor 
may  elect  to  retain  an  exclusive  license 
in  all  fields  of  use  outsidethe  excluded 
technology  where  the  contractor  can 
demonstrate  that  the  invention  has  such 
an  outside  use,  and  specificaUy 


identifies  such  use  as  one  it  will 
commercialize  within  three  years.  An 
example  of  such  an  outside  use  is  use  of 
nuclear  waste  disposal  technology  for 
disposal  of  nonradioactive  toxic 
chemical  wastes. 

Inventions  covered  by  existing  or 
future  class  waivers  to  third  parties,  e.g., 
DOEs  class  waivers  covering  third 
party  use  of  DOE  facilities,  are  excluded 
from  the  class  waiver  covering 
':  identified  inventions  for  large  business 
contractors,  in  view  of  the  overriding 
DOE  interest  in  promoting  third  party 
use  of  such  facilities  and  to  avoid 
invention  rights  conflicts  that  might 
:  arise  from  conflicting  class  waiver 
I  provisions. 

In  addition,  similar  to  DOE's  authority 
i  to  declare  "exceptional  circumstances" 
under  35  U.S.C.  202(a)  the  Secretary  of 
Energy  reserves  the  right  to  designate 
further  exclusions  to  this  class  waiver, 
as  deemed  necessary  in  the  national 
interest.  ^ 

Of  course,  contractors  may  request  a 
i  waiver  of  rights  to  an  invention, 
including  those  excluded  from  the  scope 
of  this  class  patent  waiver,  pursuant  to 
:  DOE's  existing  waiver  policies  and 
;  procedures.  4 

-   Implementation  of  the  class  waiver 
proposed  herein  is  intended  to  be  made 
using  simplified  procedures  requiring 
certifications  by  contractors  regarding 
matters  such  as  its  intent  to 
commertnalize  a  particular  invention, 
including  submission  of  general  plans 
for  commercialization,  (itself  or  through 
licensees)  within  three  years  (with  a 
right  to  seek  extensidh  of  such  three- 
year  period,  in  two  year  intervals,  if 
contractor  can  demonstrate  to  the 
satisfaction  of  DOE  that  it  or  its 
licensee(s)  is  actively  pursuing 
conmiercialization  of  the  invention),  and 
its  willingness  to  bear  patent  costs, 
followed  by  review  and  certification  by 
DOE  that  the  conditions  of  the  particular 
class  waiver  have  been  made,  e.g.,  a       ' 
cost-sharing  of  20%  (of  such  other  level 
as  may  be  determined  by  the  General 
Counsel  or  designee  to  be  warranted  in 
view  of  specific  mission,  pro^ammatic 
or  statutory  needs).  The  proposed  class 
waiver  will  result  in  significant 
reductions  in  the  paperwork  burdens 
imposed  on  contractors  seeking  a  DOE 
patent  waiver  as  compared  to  current 
policies,  which  require  a  waiver 
petitioner  to  submit  considerably  greater 
amoimts  of  information  in  support  of  a 
waiver  request. 

(1)  Class  Advance  Waiver 

Subject  to  exclusions  as  noted  above, 
the  class  advance  waiver  applies: 


C' 


I     ' 
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1.  To  contractors  which  are  domestic 
large  businesses  (i.e.  not  qualifying  as 
small  businesses  or  nonprofit 
organizations  tinder  35  U.S.C.  202  (1962) 
engaged  in  research,  development,  or 
demonstration  work  under  a  DOE 
contract,  fexcept  contracts  for 
management  or  operation  of  contractor- 
operated  research,  production  or 
weapons  facilities  (GOCO); 

2.  Where  the  contract  requires  20% 
cost  sharing  by  the  contractor  (or  such 
other  level  as  may  be  determined  by  the 
General  Counsel  or  designee  to  be 
warranted  in  view  of  specific  mission, 
programmatic  or  statutory  needs); 

3.  Where  the  contractor  agrees  to 
commercialize  any  elected  invention 
itself  or  through  its  licensee(s)  within  a 
three-year  time  period  from  the  date  of 
disclosure  of  the  invention  to  DOE, 
subject  to  extension  of  the  time  period 
for  commercialization,  in  two  year 
intervals,  so  long  as  contractor  can 
demonstrate  to  the  satisfaction  of  DOE 
that  it  or  its  licensee(s)  is  actively 
pursuing  commercialization  of  the 
invention:  and 

4.  Where  DOE  certifies  the  application 
of  the  waiver  to  the  contract. 

Section  9  of  the  Federal  Nonnuclear 
Energy  Research  and  Development  Act 
of  1974  (42  U.S.C.  5908  (1982)),  in 
estabUshing  the  patent  waiver  authority, 
provided  four  objectives  that  the 
Secretary  or  his  designee  is  to  seek  to 
accomplish  in  making  waiver 
determinations.  In  addition,  eleven 
specific  factors  are  to  be  considered  at 
the  time  of  contracting  in  making  such 
determinations.  DOE  has  harmonized 
these  provisions  with  section  152  of  the 
Atomic  Energy  Act  of  1954,  42  U.S.C. 
2182  (1982)  so  that  waivers  are 
evaluated  under  these  criteria 
regardless  of  the  technology  under 
which  an  invention  is  made.  Within 
these  statutory  structures,  DOE's  waiver 
policy  has  been  used  flexibily.  DOE  has 
granted  many  advance  waivers  both  to 
large  corporations  and,  prior  to  the 
passage  of  The  Patent  and  Trademark 
Amendments  of  1980,  Pub.  L.  96-517, 
section  7.  94  Stat.  3016.  to  sm'all 
businesses  and  universities.  Certain 
consistent  fact  patterns  have  formed  the 
basis  for  granting  advance  waivers  to 
large  businesses  on  a  case-by-case 
evaluation.  These  patterns  are  utilized 
in  this  class  advance  waiver  in 
accordance  with  the  statutes. 

DOE  has  generally  granted  waivers  to 
large  business  contractors  who  cost 
share  a  minimum  of  20%  (not  including 
waived  fee)  of  the  contract  costs.  This 
level  of  cost  sharing  has  evolved  over 
several  years  of  waiver  experience  and 
has  been  shown  to  be  an  excellent 
indication  of  whether  a  research  project 


fits  within  a  corporations'  long  range 
plans  and  of  the  corporate  interest  in 
commercializing  the  technology  which  is 
the  subject  of  the  contract.  Cost  sharing 
establishes  a  corporate  commitment  by 
the  contractor  to  commercialize  the 
technology.  Establishing  a  20%  cost 
sharing  standard  for  this  class  waiver 
recognizes  the  experience  gained  from 
previous  waivers  and  will  simplify  the 
process  by  which  large  business 
contractors  can  obtain  advance  waivers. 
Further,  DOE  has  found  having  20%  cost 
sharing  effectively  extends  its  ability  to 
carry  out  its  programmatic  mission.  The 
20%  cost  sharing  requirement  has  been 
found  to  be  an  effective  tool  to  combine 
corporation  research  interest  with 
Government  programs,  thereby 
leveraging  Government  research  funds 
and  providing  technology  transfer  into 
commercial  application.  This  promotes 
tha  conunerciaiization  of  inventions 
made  under  these  contracts  and  serves 
to  make  the  benefits  of  DOE's  energy 
research,  development,  and 
demonstration  programs  widely 
available  to  the  public  in  the  shortest 
practicable  time.  Over  DOE's  several 
years  of  experience  using  20%  cost- 
sharing  as  a  prime  consideration  for 
grant  of  an  advance  patent  waiver,  we 
are  not  aware  of  any  prospective 
contractor  declining  to  contract  with 
DOE  as  a  result  of  20%  cost-share 
requirement  for  an  advance  waiver.  To 
provide  flexibility,  however,  the  20% 
cost  sharing  required  for  this  class 
waiver  may  be  changed  to  another  level 
if  it  is  determined  by  the  General 
Counsel  or  designee  to  be  warranted  in 
view  of  specific  mission,  programmatic 
or  statutory  needs.  The  public  is 
specifically  invited  to  provide  comments 
regarding  the  appropriateness  of  the  20% 
cost-sharing  level  as  a  precondition  to  a 
class  advance  waiver.  If  any  member  of 
the  public  wishes  to  comment  on  this 
point,  we  would  appreciate  his  or  her 
views  on  the  appropriate  cost-share 
level  for  an  advance. waiver,  with 
reasons  therefor. 

The  other  requirement  of  this  class 
waiver,  that  the  contractor  agree  to 
commercialize  any  elected  invention 
(itself  or  through  its  licensees)  within  a 
three  year  time  period  (subject  to 
extension  if  contractor  can  show  that  it 
or  its  licensee(s)  is  actively  pursuing 
commercialization  of  the  invention) 
serves  to  foster  and  assure  expeditious 
pursuit  of  commercial  utilization  of 
waived  inventions  by  the  contractor. 
Three  years  appears  to  be  a  reasonable 
time  period  for  an  entity  acting  in  good 
faith  to  proceed  to  effect 
commercialization  of  a  typical 
invention.  For  those  inventions  which 
may  require  longer  time  periods  for 


commercialization  in  view  of,  for 
example,  the  need  for  extensive  t 

development  efforts  prior  to  effecting 
commercialization,  the  three  year  time 
period  may  be  extended,  in  two  year 
intervals,  so  long  as  contractor  can 
demonstrate  to  the  satisfaction  of  DOE 
that  it  or  its  licen8ee(s)  is  actively 
pursuing  commercialization  of  the 
invention. 

DOE's  ten  years  of  experience  in 
granting  advance  waivers  to  contractors  / 
who  have  cost  shared  has  resulted  in  no  I 
indication  to  DOE  of  an  adverse  impact  f 
on  competition.  No  such  adverse  impact 
is  foreseen  from  this  class  waiver. 
Waived  inventions  will  be  subject  to  a 
license  to  the  Government  and  DOE  will 
have  the  right  to  require  periodic  reports 
on  the  contractor's  utilization,  or  efforts 
at  obtaining  utilization,  of  the  invention. 
Further  as  a  condition  of  this  waiver, 
DOE  shall  have  the  right  to  exercise  its 
march-in  rights  and  require  the 
contractor  to  license  a  waived  invention 
if  DOE  determines  that  the  contractor  is 
not  making  reasonable  efforts  to  utilize 
the  invention,  or  alternatively,  if  the 
practice  of  the  invention  by  the 
contractor  or  its  assignee  or  licensee  has 
tended  substantially  to  lessen 
competition  or  result  in  undue 
concentration  in  any  line  of  conmierce 
to  which  the  technology  of  the  invention 
relates.  An  additional  march-in  ;ight 
provides  for  automatic  termination  of 
the  waiver  as  it  relates  to  a  particular 
invention  and  reversion  of  title  in  the 
invention  to  the  Government  if  the 
invention  is  not  commercialized  within 
three  years  (subject  however  to 
extension  of  the  three-year  period  for 
commercialization  if  the  contractor  can 
demonstrate  to  the  satisfaction  of  DOE 
that  it  or  its  licen8ee(s)  is  actively 
pursuing  commercialization  of  the 
invention).  Concomitant  with  this  class 
advance  waiver.  DOE  is  also  granting  a 
class  waiver  to  identified  inventions  to 
large  business  contractors,  including 
management  and  operating  contractors 
of  DOE  Government-owned  facihties 
(GOCOs).  where  the  contractor  agrees 
to  commercialize  the  invention,  either 
itself  or  through  licensees  within  a 
three-year  time  period.  These  two 
categories  complement  each  other  to 
permit  the  large  business  contractor, 
including  GOCO  contractors,  to  acquire 
title  to  all  inventions  (except  for  those 
imbued  with  the  national  interest  as  set 
forth  herein)  in  which  the  contactor  has 
plans  for  commercialization,  either  itself 
or  through  licensees.  This  class  waiver 
will  significantly  act  to  elicit  private  risk 
capital  and  promote  commercial 
utilization  of  inventions  made  under 
DOE's  research,  development,  and' 


demonstration  programs  and  thereby 
make  the  benefits  of  these  programs 
widely  available  to  the  public  in  the 
shortest  practicable  time. 

(2)  Class  Waiver  of  Identified 
Inventions 

Subject  to  exceptions  as  noted  above, 
the  class  waiver  of  patent  rights  to 
identified  inventions  applies  to 
inventions  made  by  contractors  who  are 
domestic  large  businesses  (i.e..  entities 
not  qualifying  as  small  business  firms  or 
^  nonprofit  organizations  under  35  U.S.C. 
202  (1982)  engaged  in  research, 
development,  or  demonstration  work 
under  a  DOE  funding  agreement, 
including  contractors  for  the 
management  and  operation  of  DOE 
research,  production  or  weapons 
facilities  (GOCO).  where: 

(1)  The  contractor  agrees  to 
commercialize  the  invention  itself  or 
through  its  licensees  within  a  three-year 
time  period  from  the  date  of  waiver  is 
effective  as  to  the  invention.  Three 
years  appears  to  be  a  reasonable  time 
period  for  an  entity  acting  in  good  faith 

■  to  proceed  to  effect  commercialization 
'  of  a  typical  invention.  The  three-year 

■  time  period  for  commercialization  is 
•  subject  to  extension,  in  two-year 

intervals,  so  long  as  contractor 
demonstrates  to  the  satisfaction  of  DOE 
that  it  or  its  licensee(3)  is  actively 
pursuing  commercialization  of  the 
invention.  For  purposes  of  this 
regulation,  "commercialize"  shall  mean 
to  manufacture  in  the  case  of  a 
composition  or  product,  to  practice  in 
the  case  of  a  process  or  method,  or  to 
operate  in  the  case  of  a  machine  or 
system:  and,  in  each  case  under  such 
conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are  to  the  extent  permitted  by 
law  or  Government  regulations 
available  to  the  public  on  reasonable 
terms: 

(2)  The  contactor  reports  the    - 
invention  and  fUtcts  to  retain  the  rights 
therein  within, the  times  provided  in  the 
contract  for  rej^orting  inventions  and 
requesting  greater  rights,  respectively 
(however,  normally  the  waiver  will  not 
apply  to  inventions  whjch  DOE  has 
advertised  as  being  available  for 
licensing)  and  agrees  to  file,  prosecute, 
and  maintain  any  and  all  patent 
applications  and  patents  on  the 
invention  at  its  own  expense,  unless,  in 
the  case  of  GOCO  contractors,  special 
contractual  provisions  are  negotiated; 

(3)  The  invention  is  not.  at  the  time  of 
the  request  for  waiver,  developed  to  the 
point  of  commercialization  by  the 
GovemiMnt  and  further  development  of 
the  invention  is  not  being  funded  and  is 
not  intended  to  be  funded  by  the 


Government.  Among  DOE's  statutory 
considerations  for  waivers  are 
consideratipn  of  the  extent  to  which  the 
Government  intends  to  further  develop 
to  the  point  of  commercial  utilization  the 
results  of  the  contract  effort,  and 
consideration  of  the  extent  to  which  a 
waiver  is  a  reason^le  and\ecessary 
incentive  to  call  forth  private  Kjsk 
capital  for  the  development , 
commercialization  of  the  invention. 
Limiting  the  class  waiver  to  invefitions 
not  being  funded  and  not  intended  to  be 
funded  by  the  Government  encourages 
expenditure  of  private  risk  capital  for 
development  and  commercialization  of 
an  invention,  and  affords  appropri^ 
weight  to  the  foregoing  considerations! 
For  purposes  of  this  waiver,  an 
invention  is  not  further  funded  if 
Government  funding  is  not  being,  and  is 
not  intended  to  be,  directed  at  the 
further  development  of  the  invention'or 
the  enhancement  of  the  invention  in  a 
manner  beneficial  to  commercial 
applications  of  the  invention.  This  does 
not  include  insignificant  amounts  of 
fnding  for  minor  modification  of  the 
invention  or  use  of  the  invention 
incidental  to  other  work.  On  the  other 
hand,  further  funding  would  clearly  exist 
where  work  is  directed  toward  actually 
reducing  an  invention  to  practice  or 
developing  the  invention  in  a  manner 
which  improves  its  performance  or 
enhances  its  value  in  commercial 
applications.  To  implement  this  class 
waiver,  the  contractor  is  required  to 
certify  that  the  invention  has  not  been 
developed  to  the  point  of 
commercialization  and  that,  to  the  best 
of  contractor's  knowledge  and  belief, 
further  development  of  the  invention  is 
not  being  funded  and  is  not  intended  to 
be  funded  by  the  Government.  Since  this 
information  is  generally  within  the 
knowledge  of  the  requestor,  certifying  as 
to  such  matters  should  present  no  undue 
burden  on  the  contractor  and 

(4)  The  waiver  js  certified  by  DOE  to 
be  applicable  to  Hie  invention. 

For  the  purposes  of  this  waiver, 
'contractor  means  either  a  prime 
contractor  or  a  subcontractor.  The 
waiver  does  not  give  a  prime  contractor 
or  subcontractor  rights  in  the  other's 
inventions. 

Section  9  of  the  Federal  Non-nuclear 
Energy  Research  and  Development  Act 
of  1974,  42  U.S.C.  5908  (1982).  in 
establishing  the  patent  waiver  authority, 
provided  four  objective  that  the 
Secretary  or  his  designee  is  to  seek  to 
accomplish  in  making  waiver  ^ 
determinations.  In  addition,  specific 
statutory  factors  are  to  be  considered  in 
making  these  determinations  with 
respect  to  identified  inventions.  DOE 
has  harmonized  these  pro^sions  with 


section  152  of  the  Atomic  Energy  Act  of 
1954,  42  U.S.C.  2182  (1982),  so  that 
waivers  are  evaluated  under  these 
criteria  regardless  of  the  technology 
under  which  an  invention  is  made.  DOE 
has  granted  many  identified  invention 
waivers  over  the  past  ten  years  and  the 
experience  therefrom  is  applicable  to 
the  present  class^waiver.  In  general, 
large  business  contractors  are  selected 
for  a  research,  development,  or 
demonstration  contract  because  of  their 
technical  expertise  in  the  subject  matter 
of  the  contract.  Providing  the  contractor 
with  title  to  inventions  made  under  DOE 
contracts  should  encourage  a 
commitment  to  commercialization  and 
foster  the  application  of  private  risk 
capital  for  development  and 
manufacture  of  inventions. 

Regarding  GOCO  contractors,  the 
Department  of  Energy  (DOE),  unlike 
^ost  other  Government  agencies, 
employs  contractors  to  manage  and 
operate  certain  of  its  major  research, 
production  and  weapons  facilities.  The 
following  principles,  as  set  forth  by  the 
Secretary  of  Energy,  provide  the  policy 
framework  for  these  management  and 
operating  (GOCO)  contracts: 

(1)  The  Government  retains 
responsibility  for  overall  program 
management  and  project  technical 
direction  while  the  contractor  is 
responsible  for  the  day-to-day 
management  of  the  work; 

(2)  The  Government  and  contractor 
have  an  identity  of  interest  in  the 
mission  being  pursued:    * 

(3)  The  parties  intend  a  lon^Plerm 
close  relationship; 

(4)  The  Government  assumesiCirtually 
all  financial  risk; 

(5)  The  contractor  is  hired  to  manage: 

(6)  The  Contractor  broadly  supports 
the  performance  of  Government 
functions  by  executing  programs  of 
national  significance  on  behalf  of  the 
Government;  and 

(7)  The  Government  ultimately  is 
responsible  for  security,  health  and., 
safety  and  the  proper  use  of  public 
funds. 

These  contractor-operated 
Government  facilities  have  for  some 
forty  years  benefited  DOE  and  its 
predecessor  agencies  in  carrying  out 
agency  research,  development,  and 
demonstration  (R,D&D)  programs.  The 
GOCO  facilities  have,  in  great  measure, 
had  a  remarkable  record  of  scientific 
and  technical  success.  This  success  is 
due.  in  part,  to  the  unique  contractual 
relationship  that  Exists  between  DOE 
and  its  GOCOs:  viz.,  the  dedication  of 
both  technical  and  administrative  skills 
of  a  private  organization  to  a  significant 
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Federal  mission  in  a  close,  long-term, 
cooperative  relationship. 

Most  of  the  inventions  made  under 
research  and  development  activities  at 
the  GOCO  facilities  require  additional 
development  before  they  are  available 
in  the  commercial  marketplace.  This  is 
because  many  of  the  GOCO  inventions 
are  founded  upon  basic  or  advanced 
research.  Additionally,  many  of  these 
inventions  are  conceptual  in  nature  and 
are  on  e  labortory  or  proof-of-principle 
scale.  Scale-up  to  a  commercial  size 
demonstration  of  the  inventive  concept 
is  often  a  prerequisite  to  negotiating 
royalty-bearing  licenses.  Finally,  many 
of  the  inventions  arising  out  of  DOE's 
energy  research  will  require  substantial 
capital  in  order  to  translate  the 
invention  into  commercial  reality;  such 
costs,  for  example,  include  further 
engineering,  design,  start-up  and 
marketing. 

A  class  waiver  of  the  Government's 
rights  in  identified  inventions  as  set 
forth  herein  will  create  sufficient 
exclusive  rights  in  these  inventions  to 
bring  forth  private  risk  capital 
expeditiously  to  promote  and  move  the 
technology  into  the  commercial 
marketplace  and  thereby  make  the 
benefits  of  DOE's  programs  widely 
available  to  the  pubUc  in  the  shortest 
practicable  time.  This  would  satisfy  the 
broad  objectives  of  section  9  of  the 
Federal  Non-nuclear  Act.  42  U.S.C.  5908 
(1982),  while  being  in  keeping  with  the 
ultimate  objective  of  the  Presidential 
Memorandum. 

Furthermore,  the  grant  of  a  class 
waiver  of  identified  inventions  as  set 
forth  herein  would  provide  an  effective 
mechanism  for  achieving  technology 
transfer  of  energy-related  technology 
into  the  mainstream  of  American 
commerce  by  bringing  a  focused 
attention  and  stronger  commitment  on 
the  part  of  the  Department's  GOCO 
contractors  to  this  mission  objective. 
Permitting  these  contractors  to  retain 
title  to  a  broad  range  of  important 
energy-related  technologies  should 
enhance  the  technology  transfer 
initiative  of  the  Department. 

It  is  recognized  that  the  various 
GOCO  contractors  have  diverse 
interests  and  needs  requiring  flexibility 
in  the  implementation  of  this  class 
waiver.  Therefore,  approaches  which 
ensure  that  the  needs  of  each  GOCO 
contractor  are  met  as  well  as  serving  the 
best  interests  of  the  United  States  and 
the  general  pubhc  must  be  tailored  for 
each  GOCO  contract.  Factors  to  be 
considered  for  such  alternative 
approaches  may  include,  for  example, 
the  willingness  of  the  GOCO  contractor 
to  use  all  or  a  portion  of  royalties 
received  from  licensing  of  waived 


inventions  for  further  research  at  the 
facihty,  and  the  willingness  to  assign 
over  title  to  waived  inventions  to  a 
successor  contractor  upon  termination 
of-the  contract.  Adequate  provisions 
must  be  included  to  protect  against  a 
potential  contractor  conflict  of  interest 
as  well,  commensurate  with  the 
uliocadon  of  patent  ownership  and  use 
of  royalty  income.  Appropriate 
contractual  pro\isions  reflecting  these 
concerns  must  be  approved  by  the 
General  Counsel  or  designee,  and  must 
be  included  in  each  GOCO  contract  in 
order  for  the  GOCO  contractor  to 
qualify  for  this  class  waiver. 

Granting  this  waiver  should  have  no 
adverse  impact  on  competition.  Making 
title  to  inventions  available  to  the 
contractor  in  technologies  in  which  the 
contractor  has  plans  for     • 
commercialization,  either  itself  or 
through  licensees,  is  consistent  with 
DOE's  past  practices  and  will  not  only 
ensure  the  commercialization  of  the 
invention  but  enhance  competition.  The 
waiver  will  be  subject  to  a  license  to  the 
Government  and  EKDE  will  have  the 
right  to  require  periodic  reports  of  the 
contractor's  utilization,  or  efforts  at 
obtaining  utilization,  of  the  invention. 
Further  as  a  condition  of  this  waiver. 
DOE  shall  have  the  right  to  exercise  its 
march-in  rights  and  require  the 
contractor  to  license  a  waived  invention 
if  DOE  determines  that  the  contractor  is 
not  making  reasonable  efforts  to  utilize 
the  invention,  or  alternatively,  if  the 
practice  of  the  invention  by  the 
contractor  or  its  assignee  or  Hcensee  has 
tended  substantially  to  lessen 
competition  or  result  in  undue 
concentration  in  any  line  of  commerce 
to  which  the  technology  of  the  invention 
relates.  In  addition,  the  vraiver  is 
automatically  terminated  if  the 
contractor  cannot  demonstrate  to  the 
satisfaction  of  DOE  that  the  invention 
has  been  commercialized  within  three- 
years  olthe  disclosure  of  the  invention 
to  DOE.  or  if  no  extension  of  the  three 
year  period  for  commercialization  is 
obtained.  Concomitant  with  this  waiver 
to  identified  inventions  and  in 
accordance  with  the  above  statutory 
authority.  DOE  is  also  granting  a  class 
advance  waiver  to  domestic  large 
business  contractors  that  are  not 
management  or  operating  contractors, 
where  the  contractor  agrees  to  cost 
share  20%  of  the  contract  effort  (or  such 
other  level  as  may  be  determined  by  the 
General  Counsel  or  designee  to  be 
warranted  in  view  of  specific  mission, 
programmatic  or  statutory  needs).  These 
two  categories  complement  each  other 
to  permit  the  large  business  contractor 
to  acquire  title  to  all  inventions  («xcept 
for  those  inbued  with  the  national    ,      ,. 


interest  as  set  forth  herein)  in  which  the 
contractor  has  a  commitment  to 
commercialization.  These  two  categories 
will  significantly  act  to  elicit  private  risk 
capital  and  promote  commercial 
utilization  of  inventions  made  under 
DOE's  research,  development,  and 
demonstration  programs  and 
management  and  operating  contracts 
and  thereby  make  the  benefits  of  these 
programs  widely  available  to  the  public  ' 
in  the  shortest  practicable  time. 

Certain  inventions  made  by  the 
contractor  prior  to  the  grant  of  this  class 
waiver  may  be  important  to  the 
contractor's  commercialization  efforts. 
While  identified  waiver  requests  could 
be  made  by  the  contractor  for  greater 
rights,  on  each  of  these  inventions,  it  is 
desirable  to  reduce  the  paper  work 
associated  with  processing  waiver 
requests  for  these  inventions. 
Additionally,  expedited  waiver 
processing  would  permit  the  earliest 
rapid  start-up  of  commercialization  and 
technology  transfer  programs  by 
contractors  by  insuring  a  supply  of 
inventions  for  these  activities 
immediately  upon  the  grant  of  the  class 
waiver.  Accordingly,  the  scope  of  this 
waiver  shall  also  include  inventions 
made  by  contractor  (or  if  a  GOCO.  its 
predecessor)  on  which  a  timely  filed 
identified  waiver  request  is  pending  as 
of  the  effective  date  of  this  waiver.  As 
noted  earlier,  the  waiver  shall  Dormally 
not  apply  to  any  invention  which  DOE 
has  advertised  as  being  available  for 
licensing. 

As  a  condition  of  the  waiver,  the 
contractor  shall  provide  to  DOE  on  a 
DOE-approved  form  a  duly-executed 
instrument  fully  confirmatory  of  all 
rights  retained  by  the  Government  for 
each  invention  as  to  which  the 
contractor  retains  rights  pursuant  to  this 
waiver.  The  contractor  will  bear  the 
costs  of  patent  prosecution  and 
maintenance  unless,  for  a  GOCO 
contractor,  special  contractual 
provisions  are  negotiated. 

The  waiver  to  the  identified  class  of 
inventions  is  in  the  best  interests  of  the 
United  States  and  the  general  public,  in 
accordance  with  the  objectives  to  be 
obtained  and  the  determinations  to  be 
made  under  DOE  statutory  waiver 
policy.  It  should  encourage  the 
participation  of  contractors  in  DOE 
programs  and  provide  for  the  ' 

commercialization  of  DOE  developed 
technology  in  the  shortest  practicable 
time. 

Accordingly,  in  view  of  the  statutory  , 
objectives  to  be  obtained  and  the         y 
factors  to  be  considered  under  DOFs  ^ 
statutory^vaiver  policy,  all  of  which    / 
have  been  considered,  it  is  proposed  f 
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that  a  waiver  of  the  class  of  inventions 
identified  above  and  under  the 
situations^described  above  will  best 
serve  the  interests  of  the  United  States 
and  the  general  public. 

II  Section-by-Section  Discussion  of 
Proposed  Rule 

Section  785.1  of  the  regulation  defines 
the  scope  of  the  class  waiver  of  the 
Government's  U.S.  anjd  foreign  patent 
rights  in  inventions  arising  from 
contracts  with  domestic  large  business 
contractors.  Section  785.1(b)  is  directed 
to  a  class  advance  waiver.  Generally, 
this  class  advance  vraiver  is  applicable 
to  recipients  of  DOE  contracts  (including 
grants  and  cooperative  agreements) 
with  domestic  large  businesses,  (other 
than  GOCO  contractors)  where  the 
contract  requires  20%  cost  sharing  by 
the  contractor  (or  sttch  other  level  as 
may  be  determined  by  the  General 
Counsel  or  designee  to  be  warranted  in 
view  of  specific  mission,  programmatic 
or  statutory  nee^s),  and  where  the 
contractor  agreed  to  commercialize  an 
elected  invention  (itself  or  through    , 
licensees)  within  a  three  year  time 
period  (suliject  to  extension  so  long  as 
contractor  can  demonstrate  that  it  or  its 
licensee(s)  is  actively  pursuing 
commercialization  of  the  invention). 

Section  785.1(c)  is  directed  to  a  class 
identified  invention  waiver,  which 
generally  applies  to  large  business 
contractors,  including  GOCO 
contractors.  The  waiver  is  applicable 
generally  to  inventions  which  the 
contractor  agrees  to  commercialize 
within  a  three-year  time  period,  subject 
to  extension  as  above,  when  such 
inventions  have  not  been  developed  to 
the  point  of  commerdalization  by  the 
Government,  and  there  is  no  further 
funding,  nor  plans  fcwr  further  funding  of 
the  invention  by  fhe  Government. 

Section  785.2  provjdes  for  exclusion  of 
certain  technologies  from  the  class 
waiver  in  the  nationkl  interest. 
Presently,  excluded  technologies  include 
uranium  enrichment  technology,  storage 
and  disposal  of  civilian  high-level 
nuclear  waste  and  spent  nuclear  fuel 
technology,  classified  inventions,  and 
inventions  which  are  sensitive  under 
section  148  of  the  Atomic  Energy  Act  of 
1954.  42  U.S.C.  2168  (1982).  In  addition, 
contracts  and  inventions  under 
international  agreements  or  treaties  in 
'  exisfence  or  to  be  entered  into  in  the 
future  are  also  excluded  from  this 
waiver,  as  are  all  contracts  and 
inventions  funded  by  DOE's  naval 
nuclear  propulsion  programs  or  by 
OOE's  weapons  programs.  However,  for 
inventions  related  to  storage  and 
disposal  of  civilian  high-level  nuclear 
waste  and  spent  nuclear  fuel,  the. 
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contractor  may  elect  to  retain  an 
exclusive  license  in  fields  of  use  outside 
such  technology  where  the  contractor 
specifically  identifies  such  fields  of  use 
as  uses  it  will  commercialize  within 
three  years. 

Section  785.3  addresses  terms  and 
conditions  for  class  waivers,  including  a 
paid-up  Government  license,  march-in 
rights,  and  requirements  that  patent 
costs  be  undertaken  by  the  contractor. 
Section  785.4  provides  for 
implementation  of  the  class  waiver  by 
simplified  procedures  requiring 
certification  by  the  contractor  and  DOE 
as  to  applicabiliy  of  the^class  waiver. 

ni.  Review  jjnder  Executive  Order  12291 

Section  3  of  Executive  Order  (E.O.) 
12291  (46  FR 13193.  February  19, 1981) 
requires  that  DOE  determine  whether  a 
rule  is  a  "major  rule,"  as  defined  by 
section  1(b)  of  E.O.  12291,  and  prepare  a 
regulatory  impact  analysis  for  each 
major  rule.  DOE  has  dete.rmined  that  the 
proposed  rule  does  not  meet  the  E.O. 
12291  definition  of  a  major  rule  as  one 
likely  to  result  in:  (1)  An  annua!  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Pursuant  to  section  3(c)(3)  of  E.O. 
12291  these  rules  were  submitted  to  the 
Director  of  OMB  for  a  ten-day  review. 
The  Director  has  concluded  his  review 
under  that  Executive  Order. 

IV.  Review  Under  Regulatory  Flexibility 
Art 

The  Regulatory  Flexibility  Act  of  1980. 
5  U.S.C.  601-612  (1982),  requires,  in  part, 
that  an  agency  prepare  an  initial 
regulatory  flexibility  analysis  for  any 
rule,  unless  it  determines  that  the  rule 
will  not  have  a  "significant  economic 
impact"  on  a  substantial  number  of 
small  entities.  The  proposed  rule 
concerns  class  patent  waivers  directed 
primarily  at  entities  that  are  not  small 
businesses,  since  there  is  separate 
statutory  authority  governing  disposition 
of  invention  rights  of  Government 
contractors  that  are  small  businesses. 
Therefore,  as  required  by  section  603(b), 
DOE  certifies  that  the  proposed  rule  will 
not  have  a  signi^caQt  economic  impact 
on  a  substantial  number  qf  small 
entities. 


r. 
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V.  Review  Under  National 
Environmental  Policy  Act 

DOE  has  determined  that  the 
proposed  rule  is  not  a  major  Federal 
action  with  significant  environmental 
impact  and  does  not  affect  the  quality  of 
the  environment.  Consequently,  the 
proposed  rule  does  not  require 
preparation  of  an  Environmental 
Assessment  or  Environmental  Impact, 
Statement  under  the  National 
Environmental  Policy  Act  of  1969,  42 
U.SiC.  4321  et  seq.  (1982). 

VI.  tleview  Under  Paperwork  Reduction 
Act 

The  reporting  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act. 

VII.  Federalism 

Executive  Order  (EO)  12612  requires 
that  regulations  or  rules  be  reviewed  for 
any  substantial  direct  effects  on  States, 
on  the  relationship  between  the  national 
government  and  States,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  EO  12612 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 

"The  principal  impact  of  today's 
regulation,  when  finalized,  will  be  to 
speed  up  waivers  of  government  patent 
rights  to  private  entities.  The  regulation 
will  not  have  any  effect  on  the  States, 
the  relationship  between  the  States  and 
Federal  govenunent.  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government. 

VIII.  Opportunities  for  PubUc 
Participation 

Section  501(c)(1)  of  the  Department  of 
Energy  Organization  Act.  42  U.S.C. 
7191(c)(1)  (1982).  provides  that  if  the 
Secretary  determines  that  a  substantial 
issue  of  fact  or  law  exists  or  that  a 
proposed  rule  is  likely  to  have 
substantial  impact  on  the  Nation's     '~' 
economy  or  on  large  numbers  of 
individuals  or  businesses,  an 
opportunity  for  oral  presentation  of 
views,  data,  and  arguments  shall  be 
provided^To  preclude  any  issue  in  this 
regard,  such  an  opportunity  will  be 
provided.     I 

A.  Written  comment  procedures. 
Interested  parties  are  invited  to 
participate  in  this  rulemaking  by  ' 

submitting  views,  data,  or  arguments 
with  respect  to  the  proposal  set  forth  in 
this  notice  to  Richard  E.  Constant. 
Assistant  General  Counsel  for  Patents. 


->4 
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Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washingtoa  DC  20585.  The  comments 
and  the  outside  of  the  envelope  should 
be  identified  with  the  designation, 
•"Docket  No.  GC8S-2."  Three  copies  of 
the  comments  should  be  submitted. 

All  comments  received  by  January  a 
1989  and  other  relevant  information  will 
be  considered  by  DOE  before  filial 
action  is  taken  regarding  the  proposed 
regulations. 

B.  Public  hearing.  DOE  has 
determined  to  hold  pne  public  hearing    ^ 
on-  this  proposal.  The  time  and  place  of 
the  public  hearing  is  indicated  at  the 
begiiming  of  this  notice.' 

Any  person  who  has  an  interest  in  the 
proposed  rulemaking  o^who  is  a 
representative  of  a  group  of  persons  that 
has  an  interest  in  this  nilemaking  may 
make  a  written  request  for  an 
opportimity  to  make  an  oral 
presentation.  Such  a  request  should  be 
directed  to  the  address  given  at  the 
beginning  of  the  preamble  and  must  be 
received  by  the  date  specified  at  the 
beginning  of  this  notice,  ^quests  may 
be  hand-delivered  between  the  hours  of. 
8:00  a.m.  and  4:30  p.m..  Monday  through 
Friday.  Requests  should  be  marked  as 
for  written  comments,  with  the 
additional  notation  "Request  to  Speak." 
The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and,  if  appropriate,  state  why  that 
.  person  is  a  proper  representative  of  a 
group  with  such  an  interest,  give  a 
concise  summary  of  the  proposed  oral 
presentation,  and  provide  a  phone 
number  where  the  person  or  group  may 
be  contacted  through  January  9, 1989. 
Each  person  selected  to  be  heard  at 
the  public  hearing  will  bCTTOtified  by 
December  6, 1988.  Witnesses  presenting 
oral  testimony  must  bring  seven  copies 
of  their  statements  to  the  hearing. 

In  the  event  any  i>erson  wishing  to 
testify  cannot  provide  seven  copies, 
alternative  arrangements  can  be  made 
wilh  the  hearing  coordinator  in  advance 
of  the  hearing  by  so  indicating  in  the 
letter  requesting  an  oral  presentation  or 
by  calling  (202)  586-2802. 

C.  Conduct  of  hearing.  DOE  reserves 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  their 
respective  presentations,  and  to 
estabhsh  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  shall  be  limited  to  20 
minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial  or  evidentiary  type  hearing. 
Questions  may  be  asked  of  speakers 
only  by  those  conducting  the  hearing, 
and  there  will  be  no  cross-examination 
of  persons  presenting  statements.  Any 


decision  made  by  DOE  with  resect  to 
the  subject  matter  of  the  hearing  will  be 
based  on  all  information  available  to 
DOE.  At  the  conclusion  of  all  Initial  oral 
statements  at  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  person  wishing  to  ask  a  question 
at  the  hearing  may  submit  the  question, 
in  writing,  to  the  presiJling  officer.  The 
presiding  officer  nvill  determine  whether 
the  question  is  relevant,  and  whether 
the  time  limitations  permit  it  to  be 
presented  for  answer. 

Any  additional  procedural  rules 
needed  for  the  proper  conduct  of  the 
hearing  will  be  announced  by  the 
presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  EKDE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  l-E-152, 1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  the  hours  of 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday  except  Federal  holidays.  Any 
person  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter. 

The  public  hearing  may  be  cancelled 
if  no  public  testimony  is  scheduled  in 
advance.  In  the  event  the  hearing  is 
cancelled,  DOE  will  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 

List  of  SubjecU  in  10  CFR  Part  785 

Inventions,  Licenses,  Patents  and 
waivers. 

In  consideration  of  the  foregoing.  Part 
785  of  Title  10  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  as 
set  forth  below. 

Issued  in  Washington,  DC,  October  28. 
1968. 

Eric  J.  Fygi, 
Acting  General  Counsel. 

PART  785— CLASS  PATENT  WAIVER 

Sec. 

785.1  Scope  of  waiver. 

785.2  Limitations. 

785.3  Terms  and  conditions. 

785.4  Procedures. 

Authority:  Department  of  Energy 
Organization  Act,  section  301,  42  U.S.C. 
7151  (1982);  Federal  Nonnuclear  Energy 
Research  and  Development  Act  of  1974, 
section  9.  42  U.S.C.  5908  (1982);  Atomic 
Energy  Act  of  1954,  section  152.  42 
U.S.C.  2182  (1982):  President's 
Memorandum  on  Government  Patent 
Policy  (1983). 


§  785.1    Scope  of  waiver. 

(a)  The  Department  of  Energy, 
hereinafter  "DOE."  waives  iU  rights 
under  section  152  of  the  Atomic  Energy 
Act  of  1954,  42  U.S.^  2182  (1982),  and 
section  9  of  the  Federal  Nonnuclear 
Enerey  Research  and  Development  Act 
of  lfc4,  42  U.S.C  5903  (1982),  subject  to 
the  Ibnitations  and  provisions  contained 
hereSt  (1)  in  advance,  with  respect  to  all 
inventtons  and  discoveries  arising  from 
certain  contracts  as  specified  herein, 
including  grants  and  cooperative 
agreements,  with  domestic  large 
businesscontractors  other  than 
Management  and  Operating  Contractors 
(as  defined  m  48  CFR  17.601) 
(hereinafter  M&O  contractors),  and  (2) 
with  respect  to  identified  inventions 
arising  from  contracts,  grants,  and 
cooperative  agreements,  wilh  domestic 
large  business  contractors,  including 
M&O  contractors. 

(b)  The  class  advance  waiver  applies 
to  contractors  which  are  domestic  large 
businesses  (i.e.,  not  qualifying  as  small 
businesses  or  nonprofit  organizations 
under  35  U.S.C.  202  (1982)  engaged  in 
research,  development  or  j 
demonstration  work  under  a  DOE  i 
contract,  except  contracts  for 
management  and  operation  of 
contractorKjperated  research, 
production  or  weapons  facilities,  where: 

(1)  The  contract  requires  20%  cost 
sharing  by  the  participant  (or  such  other 
level  as  may  be  determined  by  the 
General  Counsel  or  designee  to  be 
warranted  in  view  of  specific  mission, 
programmatic  or  statutory  needs); 

(2)  The  contractor  agrees  to 
commercialize  any  elected  invention, 
itself  or  through  its  licensees,  within  a 
three  year  time  period  from  the  date  of 
disclosure  of  the  invention  to  DOE, 
subject  to  extension  of  the  time  period 
for  commercialization,  in  two  year 
intervals,  so  long  as  contractor 
demonstrates  to  the  satisfaction  of  DOE 
that  it  or  its  licensee(s)  is  actively 
pursuing  commercialization  of  the 
invention.  For  purposes  of  this 
regulation,  "commercialize"  shall  mean 
to  manufacture  in  the  case  of  a 
composition  or  product,  to  practice  in 
the  case  of  a  process  or  method,  or  to 
operate  in  the  case  of  a  machine  or 
system,  and,  in  each  case  under  such 
conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are  to  the  extent  permitted  by 
law  or  Government  regulations 
available  to  the  public  on  reasonable 
terms;  and 

(3)  DOE,  upon  review  of  the  contract 
and  relevant  facts,  certifies  that  the 
wavier  applies  to  the  contract. 


(c)  The  class  identifed  invention 
waiver  applies  to  inventions  made  by 
contractors  who  are  domestic  large 
businesses  (i.e.  not  qualifying  as  small 
businesses  or  nonprofit  organizations 
under  35  U.S.C.  202  (1982))  engaged  In 
research,  development  or  demonstration 
work  under  a  DOE  contract,  including  a 
contract  for  management  and  operation 
(M&O  contract)  of  a  DOE  research, 
production  or  weapons  facility,  where: 

(1)  The  contractor  agrees  to 
commercialize  the  invention  itself  or 
through  its  licensees  within  a  three  year 
time -period  from  the  time  the  waiver  is 
effective  as  to  the  invention,  subject  to 
extension  of  the  time  period  from 
commercialization,  in  two  year 
intervals,  so  long  as  contractor 
demonstrates  to  Ihe  satisfaction  of  DOE 
tl\at  it  or  its  licensee(s)  is  actively 
pursuing  commercialization  of  the 
invention; 

(2)  The  contractor  reports  the 
invention  and  elects  to  retain  the  rights 
therein,  within  the  times  provided  in  the 
contract  for  reporting  inventions  and 
requesting  greater  rights,  and  agrees  to 
file,  prosecute,  and  maintain  any  and  all 
patent  applications  and  patents  on  the 
invention  at  its  own  expense; 

(3)  The  Invention  is  not,  at  the  time  of 
the  request  for  waiver,  developed  to  the 
point  of  commercialization  by  the 
Government  and  the  Government  is  not 
funding  further  development  of  the 
invention  and  has  no  intenti6ns  for 
further  funding  of  the  invention;  and 

(4)  Upon  review  of  the  invention  and 
relevant  facts,  DOE  certifies  the  waiver 
is  applicable  to  the  invention. 

(d)  Iniorder  to  expedite  processing  of 
previously  filed  waiver  requests,  the 
scope  of  the  identified  invention  waiver 
shall  also  include  inventions  made  by 
the  contractor  (or,  in  the  case  of  a 
Management  and  Operating  Contractor, 
its  predecessor)  on  which  a  timely  filed 
identified  invention  waiver  request  in 
accordance  with  DOE's  existing  patent 
waiver  regiilations  is  pending  as  of  the 
effective  date  of  this  waiver.  However, 
the  class  waiver  shall  normally  not 
apply  to  any  invention  which  DOE  has 
previously  advertised  as  being  available 
for  licensing. 

(e)  Certain  technologies,  listed  in 

S  785.2,  have  been  excluded  from  the 
l^cope  of  this  waiver  in  the  national 
interest.  However,  with  respect  to 
inventions  falling  within  the  limitation 
specified  in  S  785.2(d),  or  the  limitation 
specified  in  {  785.2{j)  if  so  authorized  by 
the  Secretary,  when  the  contractor 
demonstrates  that  the  invention  has  a 
commercial  use  falling  outside  said 
limitation  the  contractor  may  elect  to 


retain  an  exclusive  Ucense.  The 
exclusive  liteKse  will  apply  to  all  fields 
of  use  outside  the  said  limitation  where 
such  fields  of  use  are  specifically 
identified  by  the  contractor  as  uses  it 
intends  to  coihmercialize  within  three 
years  from  the  date  of  disclosure  of  the 
invention  of  DOE,  (subject  to  extension 
of  the  time  period  for  commercialization, 
in  two  year  iiitervals,  so  long  as 
contractor  demonstrates  to  the 
satisfaction  of  DOE  that  it  or  its 
licensee(8)  is  actively  pursuing 
commercialization  of  the  invention  in 
such  field  of  use)  and  will  include  the 
right  to  grant  sublicenses  of  the  same 
scope.  The  exclusive  license  shall  be 
subject  to  the  same  requirements, 
procedures,  terms  and  conditions  as 
provided  herein  for  application  of  the 
waiver  (including  the  royalty  free  right 
of  the  Government  to  practice 
inventions  by  or  on  behalf  of  the 
Government  in  such  fields  of  use), 
except  that  the  Government  may  file  a 
patent  application  thereon,  and  retain 
title  to  any  resulting  patent.  Upon  the 
contractor's  request,  DOE  may  permit 
the  contractor  to  file  a  patent 
application  on  behalf  of  the 
CJovemment.  Where  the  contractor 
requests  the  right  to  file  a  patent 
application  on  behalf  of  the 
Government  the  contractor  normally 
must  bear  the  cost  of  preparing  and 
prosecuting  the  patent  apphcation  and 
maintaining  any  resulting  patent  at  its 
private  expense.  Upon  timely  request  by 
the  contractor,  DOE  will  make  a 
determination  as  to  whether  an 
invention  reported  in  accordance  with 
the  contract  is  covered  by  the 
limitations  specified  in  S  785.2. 

(f)  DOE  reserves  the  right  to  change 
the  scope  of  rights  available  to 
contractors  in  later-identified  exceptions 
under  §  785.2(j). 

(g)  For  purposes  of  this  waiver, 
contractor  means  either  a  prime 
contractor  or  a  subcontractor.  The 
waiver  does  not  give  a  prime  contractor 
or  subcontractor  rights  in  the  other's 
inventions.  The  waiver  shall  not  affect 
any  future  waiver  or  any  waiver 
previously  granted.  The  advance  waiver 
shall  not  apply  to  any  contract  which 
has  been  modified  to  reduce  the  cost 
share  below  20%  (or  such  other  level  as 
may  be  determined  by  the  General 
Counsel  or  designee  to  be  warranted  in 
view  of  specific  mission,  programmatic 
or  statutory  needs). 

§785.2    Umttations. 

The  class  waiver  of  this  regulation 
does  not  include: 


{a)  Contracts  and  inventions  under 
international  agreements  or  treaties  in 
existence  oi  to  be  entered  into  in  the 
future;  •    » 

(b)  Contracts  and  inventions  funded 
by  DOE's  navtd  nuclear  propulsion 
program  or  by  DOE's  weapons 
programs; 

(c)  Contracts  and  inventions  relating 
to  uranium  enrichment  (including  ^ 
isotope  separation): 

(d)  Contracts  and  inventions  relating 
to  storage  and  disposal  of  civilian  high 
level  nuclear  waste  or  spent  nuclear 
fuel 

(e)  Contracts  and  inventions  relating 
to  subject  matter  that  is  classified,  or 
sensitive  under  section  148  of  the 
Atomic  Energy  Act  of  1954;  42  U.S.C 
2168  (1982): 

(f)  For  identified  invention  waivers,         , 
any  weapons  related  inventions; 

(g)  For  identified  invention  waivers, 
inventions  that  occur  under  or  are 
related  to  DOE's  weapons  related 
programs  being  conducted  under 
contracts  for  the  management  and 
operation  of  facilities  primarily 
dedicated  to  those  programs; 

(h)  For  identified  invention  waivers, 
inventions  that  are  made  under 
contractsjor  the  management  and 
operation  of  facilities  primarily 
dedicated  to  naval  nuclear  propulsion  br 
defense  program  production  facilities;      , 

(i)  For  identified  invention  waivers, 
those  inventions  covered  by  existing  or 
future  class  waivers  granted  to  third 
parties  by  DOE,  e.g.  the  "work  for 
others"  class  waiver 

(j)  Any  further  exceptions  that  may,  in 
the  national  interest  be  designated  by 
the  Secretary  in  the  future. 

§  785.3    Terms  and  coodWons. 

(a)  The  class  advance  waiver  is 
conditioned  upon  the  requesting 
contractor's  accepting  a  Patent  Rights 
clause  in  accordance  with  the  Federal 
Acquisition  Regulations  and  any 
applicable  DOE  regulations,  as  modified 
by  DOE  for  any  designated  exceptions, 
including  a  paid-up  Government  license 
and  march-in  rights;  utihzation  reporting 
requirements;  a  requirement  of 
automatic  termination  of  the  waiver  as 
it  applies  to  a  specific  invention  and    \ 
reversion  of  title  to  the  Government  if       ^ 
the  contractor  cannot  demonstrate  to 
the  satisfaction  of  DOE  that  it  or  its 
licensee(s)  has  commercialized  the 
invention  within  these  years  from  the 
date  of  disclosure  of  the  invention  to 
DOE,  or  obtained  an  extension  to  such 
three-year  period  for  commercialization; 
a  requirement  that  the  contractor  license 
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a  waived  invention  if  the  practice  of  the 
invention  by  the  contractor  or  its 
assignee  or  licensee  has  tended 
substantially  to  lessen  competition  or 
result  in  undue  concentration  in  any  line 
of  commerce  to  which  the  technology  of 
the  invention  relates;  a  requirement  that 
prosecution  and  maintenance  of  an 
elected  invention  shall  be  at  the  sole 
expense  of  the  contractor,  regardless  of 
any  present  or  futxire  interest  that  the 
U.S.  Government  may  retain,  so  long  as 
the  contractor  desires  to  retain  title  to 
the  invention;  and  a  requirement  that 
the  contractor  shall  provide  DOE  on  a 
DOE-approved  form  a  duly  executed 
instrument  fully  confirmatory  of  all 
rights  retained  by  the  Government  for 
each  invention  as  to  which  the 
contractor  retains  rights  pursuant  to  this 
waiver. 

(b)  The  identified  invention  class 
waiver  is  conditioned  upon  the  electing 
contractor's  providing  DOE  on  a  DOE- 
approved  form  a  duly  executed 
instrument  fully  confirmatory  of  all 
rights  retained  by  the  Goverrmient. 
similar  to  the  rights  enumerated  in 
§  785.3(a],  for  each  invention  in  which 
the  contractor  retains  rights  pursuant  to 
this  waiver.  In  addition,  for  contracts  for 
Management  and  Operation  of 
Government  Facilities,  appropriate 
contractual  provisions  reflecting  terms 
of  implementation  of  this  waiver  must 
be  approved  by  the  General  Counsel  or 
designee,  and  must  be  included  in  each 
contract  for  the  contractor  to  qualify  for 
this  class  waiver.  Such  provisions  may 
include  clauses  addressing,  for  example, 
conflict  of  interest  matters,  disposition 
of  royalties,  and  willingness  to  assign 
title  to  waived  inventions  to  a  successor 
contractor.  Unless  special  contractual 
provisions  are  negotiated,  the  contractor 
will  normally  bear  the  costs  of  patent 
prosecution  and  maintenance. 
§  785.4    Procedures. 

(a)  For  an  advance  waiver, 
implementation  of  this  class  waiver  is  to 
be  by  a  simple  procedure  which  requires 
(1)  a  written  request  for  an  advance 
waiver  by  a  contractor;  (2)  certification 
by  the  contractor  regarding  its  intent  to 
commercialize  any  elected  invention 
itself  or  through  its  licensee(s)  within 
three  years  from  the  date  of  disclosure 
of  the  invention  to  DOE,  including  a 
general  statement  of  contractor's  plans 
and  intentions  to  so  commercialize:  and 
(3)  certification  by  the  contractor  that  it 
will  bear  the  costs  of  patent  prosecution 
and  maintenance  of  waived  inventions 
at  its  private  expense. 

(b)  For  an  idfintified  invention  waiver, 
implements 'inn  of  this  class  waiver  is  to 
be  a  simple  procedure  which  requires  (1) 


the  contractor's  reporting  the  invention 
with  an  election  to  retain  rights  in 
accordance  with  the  class  waiver  (such 
election  is  to  be  within  the  ..me  for 
requesting  a  waiver  as  provided  ii^the 
contract  and  should  identify  the  fields  of 
use  for  which  rights  are  requested  if  the 
invention  falls  within  the  scope  of 
limitation  §  785.2(d),  or  §  785.2(j)  if 
applicable;  (2)  certification  by  the 
contractor  that  to  the  best  of  its 
knowledge  the  invention  does  not  fall 
within  international  agreements  or 
treaties  of  the  U.S.  Government;  (3) 
certification  by  the  contractor  regarding 
its  intent  to  commercialize  the  invention 
itself  or  through  its  licensee(s)  within 
three  years  from  the  time  this  waiver  is 
effective  as  to  the  invention,  including  a 
general  statement  regarding  contractor's 
plans  aAd  intentions  to  so 
commercialize:  (4)  if  the'  contract 
involves  classified  subject  matter, 
certification  by  the  contractors  as  to 
whether  the  invention  is  classified,  or 
sensitive  under  section  148  of  the 
Atomic  Energy  Act  of  1954,  42  U.S.C. 
2168  (1982);  (5)  certification  by  the 
contractor  that  the  invention  has  not 
been  developed  to  the  point  of 
commercialization  and  that  to  the  best 
of  contractor's  knowledge  and  belief, 
further  development  of  the  invention  is 
not  being  funded  and  is  not  intended  to 
be  funded  by  the  Government;  and  (6) 
certification  by  the  contractor  that  it  will 
bear  the  cost  of  prosecuting  and 
maintaining  any  patent  applications  or 
patents  on  the  invention  at  its  private 
expense,  unless,  if  a  Management  and 
Operating  Contractor  of  a  Government 
facility,  otherwise  approved  by  the 
General  Counsel  or  designee. 

(c)  For  either  an  advance  or  identified 
waiver,  the  General  Counsel  or  designee 
must  review  and  certify  as  to  whether 
the  conditions  of  the  waiver  have  been 
met.  This  includes,  for  an  advance 
waiver,  certification  of  meeting  the 
requirement  of  20%  cost  sharing  (not 
including  any  waived  fee)  or  such  other 
level  as  may  be  determined  by  the 
General  Counsel  or  designee  to  be 
warranted  in  view  of  specific  mission, 
programmatic  or  statutory  needs  or,  for 
an  identified  waiver,  certification  that 
the  waiver  is  applicable  to  the  reported 
invention.  This  function  may  be 
delegated  to  DOE  patent  counsel 
assisting  the  procuring  activity  under  the 
direction  of  the  General  Counsel  or 
designee. 

[FR  Doc.  88-25632  Filed  11-3-88;  8:45  am] 
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action:  Notice  of  Proposed  Rulemaking 
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summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD). 
appUcable  to  DORNIER  Model  Di>-28  D- 
1  airplanes,  which  would  require  a 
check  of  the  location  and  relocation,  if 
necessary,  of  the  installed  Station  Guide 
Line.  The  Center  of  Gravity  (C.G.) 
Station  Guide  Line  has  been  incorrectly 
installed  on  some  Do-28  D-1  airplanes, 
which  if  used  to  determine  the  airplane 
balance,  may  result  in  the  airplane  being 
loaded  forward  or  aft  of  the  C.G.  limits. 
Operations  of  the  airplane  outside  it's 
design  C.G.  envelope  could  cause  the 
loss  of  control  of  the  airplane.  This 
action  would  preclude  use  of  an 
incorrect  location  reference. 
dates:  Comments  must  be  received  on 
or  before  January  9. 1989. 
addresses:  Domier  Service  Bulletin 
(S/B  No.  1121-1703,  dated  may  20. 1988. 
appHcable  to  this  AD  may  be  obtained 
from  Dornier  GmbH,  D-8000  Munchen 
66,  Post  Office  Box  2160,  Federal 
Republic  of  Germany.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
to  Federal  Aviation  Administration, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  88-CE-33-AD.  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Heinz  Hellebrand,  Aircraft 
Certification  Office,  AEU-100.  Europe, 
Africa,  and  Middle  East  Office,  FAA. 
c/o  American  Embassy,  B-1000, 
Brussels.  Belgium;  Telephone  (322) 
513.38.30;  or  Mr.  Herman  C.  Belderok, 
Project  Support  Section  Foreign  Aircrall, 
Central  Region,  ACE-109,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
Telephone  (816)  426-6932. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  ht  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered 
before  taking  action  on  the  proposed  «'* 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  hlf  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 
Av|ilability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
8a-CE-33-AD,  Room  1558.  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 

Discussion 

The  manufacturer  has  become  aware 
that  the  Model  Do-28  D-1  airplane  C.G. 
Station  Guide  Line  (SGL)  located  in  the 
cabin  and  used  for  determining  the 
loading  station,  does  not  correspond  to 
the  Airplane  Flight  Manual  and  the 
loading  station  referred  to  in  the  loading 
tables.  In  certain  cases,  using  the  values 
determined  by  the  C.C.  SCL  may  result 
in  the  airplane  being  loaded  to  exceed 
the  forward  or  aft  C.G.  loading  limits, 
thereby  adversely  affecting  the  airplane 
stability  characteristics.  To  correct  such 
a  mislocated  C.G.  SGL,  Domier  issued 
S/B  No.  1121-1703.  dated  May  20. 1988. 
requiring  an  inspection  of  the  C.G.  SGL 
location  and  replacement  if  incorrectly 
installed.  The  Federal  Republic  of 
Germany  Civil  Aviation  Authority,  the 
Luftfa'rhrt  Bundesamt  (LBA)  whidi  has 
responsibility  and  authority  to  maintain 
the  continued  airworthiness  of  these 
airplanes  in  Germany,  has  classified 
these  actions  as  mandatory.  On 
airplanes  operated  imder  LBA 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  LBA 


combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworfhiness 
conformity  of  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  The  FAA  has  examined 
the  available  information  related  to  the 
issuance  of  Domier  S/B  No.  1121-1703, 
dated  May  20, 1988,  and  the  mandatory 
classification  of  this  S/B  by  the  LBA. 
Based  on  the  foregoing,  the  FAA 
believes  that  the  condition  addressed  by 
Dornier  S/B  No.  1121-1703,  dated  May 
20, 1988,  is  an  unsafe  condition  that  may 
exist  on  other  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  Consequently,  the 
proposed  AD  would  require  an 
inspection  of  the  location  of  the  C.G. 
SGL  and  replacement  if  the  location 
^ide  is  incorrectly  installed. 

^e  FAA  has  determined  there  are 
currently  three  airplanes  affected  by  the 
proposed  AD.  The  cost  of  die  inspection 
specified  by  the  proposed  AD  is 
estimated  to  be  $20  per  airplane.  The 
total  cost  is  estimated  to  be  $60  to  the 
private  sector.  The  cost  of  compliance 
with  the  proposed  AD  is  so  small  that 
the  expense  of  compUance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
^ower  a^d  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment  ' 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


PART  39— (AMENDED] 

AuthcMity:  49  U.S.C.  1354(8),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983):  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

{39.13    [Amended] 

Domier  Applies  to  Model  Do-28  D-1 

airplanes  (all  serial  numbers)  certificated 
in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  eflective  date 
of  this  AD,  unless  already  accomplished.  ' 

To  preclude  operation  of  the  airplane 
beyond  the  approved  forward  or  rear  center 
of  gravity  limits,  accomplish  the  following 

(a)  Inspect  the  installed  Center  of  Gravity 
Station  Guide  Line  j^  accordance  with 
Domier  Service  Bulletin  No.  1121-1703.  dated 
May  20. 1988,  and  determine  its  locaUon. 
Prior  to  further  flight  replace,  and  correctly 
locate  the  Guide  Line  if  neoessary.  ^ 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Office.  AEU-      j 
100,  Europe,  Africa  and  Middle  Elast  Office.  * 
FAA.  c/o  American  Embassy.  B-1000                  !*. 
Brussels.  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the 
Aircraft  Certification  Office.  AEU-100, 
Europe,  Africa,  and  Middle  East  Office, 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  or  W«mier  GmbH. 
P.O.  Box  2160,  D-8000  Munchen  66, 
Federal  Republic  of  Germany;  or  may 
examine  this  document  at  the  FAA, 
Office^of  the  Assistant  Chief  Counsel, 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  25, 1988. 
Barry  O.  ClemantB, 

Manager,  Small  Airplane  Directorate  Aircraft 
Certification  Service. 

(FR  Doc.  88-25520  Filed  11-3-68;  8:45  am]    ' 
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14CFRPart39 

[Docket  No.  88-ANE-39]         ^ 

Airworttilness  Directives;  Facet 
Aerospace  Products,  Co. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD) 
applicable  to  Facet  Aerospace  Products, 
Co.  (hereinafter  called  "Facet") 
carburetor  models  MA-4-5,  MA-5,  and 
MA-6AA  manufactured  after  April  1984. 
This  proposed  AD  would  require 
replacement  of  the  air  metering  stop  pin, 
P/N  62-226.  within  the  next  200  hours 
time  in  service,  or  when  the  carburetor 
is  removed  from  the  engine,  whichever 
occurs  first,  in  accordance  with  Facet 
Service  Bulletin  (SB)  Al-88,  dated 
August  1988. 

The  proposal  is  prompted  by  two 
cases  of  the  air  metering  stop  pin 
coming  loose,  and  in  one  case 
preventing  the  throttle  from  being 
advanced.  A  total  of  189  available 
carburetors  were  inspected  by  Facet 
and  twenty-three  (23)  units  were  found 
to  be  nonconforming,  i.e.,  the  retention 
fit  of  the  pin  to  carburetor  housing  was 
below  design  requirements.  This 
manufacturing  deviation  could  be 
present  in  jny  of  the  subject  model 
carburetors  manufactured  after  April 
1984,  and  these  carburetors  have  been 
identified  by  specific  serial  numbers. 

The  proposed  AD  is  needed  to  prevent 
a  potential  risk  to  the  safety  of  flight, 
due  to  the  possibility  of  the  engine 
throttle  becoming  jammed  inside  the 
carburetor  if  the  air  metering  stop  pin 
becomes  loose. 

DATES:  Comments  must  be  received  on 
or  before  December  5, 1988. 
addresses:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attn:  Rules  Docket  No.  88- 
ANE-39. 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803; 
or  delivered  in  duplicate  to  Room  311  at 
the  aboVe  address. 

Comments  delivered  must  be  marked; 
"Docket  No.  88-ANE-39". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

The-applicable  Facet  SB  Al-«8,  dated 
August  1988,  may  be  obtained  from 
Facet  Aerospace  Proflucts,  Co.,  1048 


Industrial  Park  Road,  Bristol.  Virginia 
24201. 

A  copy  of  the  SB  is  contained  in  Rules 
Pocket  No.  88-ANE-39,  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pat  Perrotta,  Propulsion  Branch,  ANE- 
174,  New  York  Aircraft  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  181  South 
Franklin  Avenue,  Room  202.  Valley 
Stream.  New  York  11581;  telephone  (516) 
791-7421. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  fqr  comments  will  be 
considered  by  theFAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Facet  estimates  that  it 
will  require  one  manhour  to  perform  the 
modification  required  by  Facet  SB  Al- 
88.  A  modification  kit  including  parts, 
tool  and  gage  will  be  supplied  at  no 
charge  by  Facet. 

All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket,  at  the  address  given  above,  for 
examination  by  interested  persons.  A 
report  summarizing^ach  FAA-public 
contact,  concernedvmth  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  8&-ANE-39".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

The  FAA  has  determined  that  this 
condition  of  a  loose  air  metering  stop 
pin  is  likely  to  exist  or  develop  on  other 
Facet  carburetors.  Models  MA-4-5, 
MA-5,  and  MA-6AA.  Therefore,  the 
proposed  AD  would  require  replacement 
of  the  pin,  P/N  62-226.  with  another  pin, 
P/N  62-Fl,  in  accordance  with  Facet  SB 


Al-68.  within  the  next  200  hours  time  in 
service,  or  when  the  carburetor  is 
removed  from  the  engine,  whichever 
occurs  first.  \ 

The  regulations  prop^ased  herein 
would  not  have  substanJial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  2,050  carburetors  that 
must  be  modified  at  an  approxitiate 
total  cost  of  $400,000.  Therefore,  I  certify 
that  this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accotdijngly.  pursuant  to  the  authority 
delegatedlo  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.85. 

§  39.13    (Amended]  \ 

i 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Facet  Aerospace  Products.  Co.  (Marvel 

Schebler):  Applies  to  Facet  Models  MA- 
4-5,  MA-5.  and  MA-6AA  carburetors 
manufactured  after  April  1984,  having 
Pan  Numbers  (P/N)  and  Seriui  Nuia^Brs 
(S/N)  as  listed  herein:  :   • 


Carburetors 

Serial  No. 

Model:  MA-4-S: 
P/N  10-38'/8 

P/N  10-4164- 

G-54-11 1 29  thru  G-54-1 1 1 36 
G-55-1 1500  thru  G -55- 12064 
K-49-9001  thru  K-49-9023 

• 

»/N  10-4404 

'/N  10-4404- 
1. 

P/N,10-5054 

P/N  10-5193 

P/N  10-4893 

P/N  10-.4893- 

4 

R-48-11501  thru  R-48-11721 
R-45-1 1005  and  R-45-1 1007 
AO-45-11000       ttiru       AO-45- 

11101 
8Z-16-30O0  thru  82-22-3110 
CP-5-3500  thru  CP-5-3967 
BD-5-1000 
CL-4-3700  thru  CL-7-3776 

P/N  10-5284 

Model:  MA-5: 

P/N  10-4865 

Model:  MA-6AA: 

P/N  10-4218- 
1. 

P/N  10-4401- 

P/N  10-4438- 
1. 



DV-0-500  thru  DV-0-505 
DV-UIOOO  thru  DV-1-1392 

BC-33-5001  thiu-BC-33-500S 

AK-37-3002 

AC-3e-3278  thru  AC-38-329e 
AC-40-4001  thnj  AC-40-4021 
AH- 29-6000  thru  AH-2&-6009 

The  qarburetors  listed  above  are  used  on. 
.but  not  limited  to: 
Textron  Lycoming  Models  0-360,  0-540,  VO- 

540,  and  TVO-435  series  engines. 
Teledyne  Continental  Model  0-470  series 

engines. 
Pezetel  (Fras  kling)  Model  6A-350  series 

engines. 

Compliance  is  required  within  the  next  200 
hours  time  in  service,  or  when  the  carburetor 
is  removed  from  the  engine,  whichever  occurs 
first,  unless  already  accomplished. 

To  prevent  possible  jamming  of  the 
carburetor  throttle,  accomplish  the  following: 

(a)  Check  all/acet  (Marvel  Schebler) 
Model  MA-4-5,  MA-5,  and  MA-6AA 
carburetors  manufactured  after  April  1984  to 
determine  the  carburetor  part  number  and 
serial  number.  These  numbers  can  be  found 
on  the  carburetor  nameplate  which  is  located 
on  the  throttle  body. 

Note:  When  checking  the  carburetor  serial 
number  for  comparison  to  the  above  listing, 
disregard  the  center  number,  as  this  is  used 
for  Facet 'internal  blueprint  control  only. 
Example:  Carburetor  P/N  10-3878  would 
have  a  sci°ial  number  like  this: 
G-  M  (Disregard  digits  in  this 

'       area)  -11129 

Use  first  letter(s)  and  number  following 
second  dash,  only. 

(b)  If  the  part  number  and  serial  number  is 
one  of  those  listed  above,  prior  to  further 
flight,  remove  the  carburetor,  disassemble  it, 
and  replace  the  air  metering  stop  pin.  P/N  62- 
226.  with  the  air  metering  stop  pin.  P/N  82-Fl, 
in  accordance  with  the  instructions  given  in 
Facet  Service  Bulletin  Al-88,  dated  August 
1988. 

(c)  Stamp  or  etch  a  "9^'  on  the  lower 
portion  of  the  carburetor  nameplate  and 
make  an  engine  logbook  entry  to  indicate 
compliance.  NOTE:  If  the  serial  number  is  not 
one  of  those  listed  ab.ove,  corrective  action  is 
not  required.  ,• 

(d)  Aircraft  may  be  ferried  in  acc'ordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  /VD  can  be  accomplished. 


(e)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AO 
may  be  approved  by  the  Manager,  New  York 
Aircraft  C^tification  Office,  ANE-170, 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream.  New  York  ll.'J81. 

(fj  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  New 
York  Aircraft  Certification  Office,  ANE-170, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

The  FAA  will  request  the  approval  of 
the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  service 
bulletin  identified  and  described  in  this 
document. 

Issued  in  Burlington,  Massachusetts,  on 
October  24, 1988. 
Arthur  |.  Pidgeon,  ' 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-25514  Filed  11-3-88;  8:45  am) 

BIUJNG  CODE  4910-13-17 


14  CFR  Part  71 

[  Airspace  Docket  No.  87-AW A-53 1  '  ^ 

Proposed  Alteration  of  the  Portland 
International  Airport,  OR,  Airport 
Radar  Service  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to  alter 
the  Portland  International  Airport,  OR, 
Airport  Radar  Service  Area  (ARSA). 
This  proposal  Would  adjustthe  lateral 
limits  of  the  ARSA  core  to  exclude 
airspace  in  ab  area  which  does  not 
receive  adequate  radar  and/or 
communications  coverage 
commensurate  with  the  ARSA  program 
and  associated  services. 
date:  Comments  must  be  recieved  on  or 
before  January  3, 1989. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Northwest  Mountain  Region,  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  87-AW  A-53.  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South,  C-68966,  Seattle.  WA  98168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.g^.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  th^  Office  of  the  Chief 
Counsel,  Room  916.  fiOO  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  diving  normal  business  hours 
at  the  officis  pf  the  Regional  Air  Traffic 
Division;    -j        •'      .  •>. ''^^ 


FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Harrison,  Airspace  Branch  (A1 0- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9254. 

SUPPLfMENTARY  INFORMATION: 
Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to.the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AWA-53."  The 
postcard  will  be  date/time  stamned  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  ddte  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  tlie  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  persohnel  concerned  with  this         | 
rulemaking  will  be  filed  in  the  docket 

AvaUabmtyofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMJ 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue  SW..  Washington,  DC  20591,  or 

by  calling  (202)  267-3484.  

Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  ^  mailing ' ' 
list  for  future  NPRhTs  should  also 
request  a  copy  of  Advisory  Circular  No^_^ 
11-2  which  describes  the  application 


procedure. 


4.^_:-. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  71)  to 
modify  the  Portland  International 
Airport  ARSA  to  eliminate  the  area  in 
the  inner  core,  west  of  the  east  bank  of 
the  Willamette  River  up  to  2.300  feet 
MSL.  This  airspace  is  predominantly 
utilized  by  helicopters  and  seaplanes 
following  the  river  at  low  altitudes.  The 
altitudes  are  too  low  for  radar  and 
communications  coverage  in  this  sector 
of  the  ARSA  where  the  terrain  prevents 
an  acceptable  degree  of  coverage. 
Consequently,  aircraft  seldom  are 
capable  of  complying  with  the  ARSA 
requirement  for  communicating  with  air 
traffic  control  (ATC)  prior  to 
encroachment  upon  this  boundary  of  the 
airspace.  This  forces  the  pilot  either  to 
climb  to  contact  ATC  or  circunmavigate 
over  densely  populated  downtown 
Portland.  The  elimination  of  ARSA 
airspace  in  the  above  instance  is 
directly  attributable  to  reduced  ATC 
service  capability  at  altitudes  affected 
by  terrain  features.  Coverage  by  radar 
and/or  communication  equipment  is 
hmited  to  line  of  sight. 

Temporary  loss  of  radio  or  radar 
coverage  is  not  an  uncommon  situation 
when  operating  at  certain  altitudes  • 
where  the  ATC  facility  is  located  in 
Close  proximity  to  higher  terrain. 
Normally  this  is  not  considered  an 
adverse  factor  in  ATC's  ability  to 
provide  services,  as  instnmient  flight 
niles  (IFR)  operations  are  conducted  at 
altitudes  which  ensure  adequate 
coverage,  and  visual  flight  rules  (VFR) 
operations  are  advisory  in  nature  with 
voluntary  pilot  participation.  To  the 
maximum  extent  practicable,  FAA.  in 
the  development  of  regulatory  airspace, 
ensures  adequate  coverage  is  provided. 

The  FAA  has  determined  that  this 
proposed  regulation  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979).  Further,  for  the  reasons 
discussed  under  "Regulatory 
Evaluation,"  the  FAA  has  determined 
that  this  proposal  is  not  a  "major  rule" 
'   under  Executive  Order  12291.       i 

Regulatory  Evaluation 

The  proposed  modification  to  the 
Portland  International  Airport  ARSA  is 
intended  to  improve  the  utility  of  the 
affected  airspace.  The  proposal  to 
eliminate  a  small  amount  of  airspace 
from  the  ARSA  is  not  expected  to  result 
in  any  costs  associated  with  a  reduction 
in  the  controlled  airspace.  The  affected 
airspace  currently  is  not  within 
sufficient  radar  and/or  communications 


coverage  necessary  to  provide  ARSA 
services  because  of  terrain  features. 
Adjusting  the  ARSA  boundary  will  not 
alter  this  situation.  Reconfiguring  the 
ARSA  to  more  accurately  reflect  the 
terrain  characteristics  will  improve  the 
efficiency  of  its  operations,  and  various 
users,  especially  the  users  of  the        i 
Willamette  River  and  downtown      I 
heliports,  will  benefit  from  the 
restoration  of  this  airspace. 

The  FAA  has  determined  th£»t  the 
economic  impact  of  this  proposal  is  so 
minimal  as  not  to  require  further 
regulatory  evaluation.  A'copy  of  the 
regulatory  evaluation  for  the  original 
Portland  International  ARSA  is 
available  for  review  in  FAA  Airspace 
Docket  No.  85-AWA-2. 

Intemationai  Trade  Impact  Analysis 

This  proposed  regulation  will  only 
affect  terminal  airspace  operating 
procedures  at  one  location  within  the 
United  States.  As  such,  it  will  have  no 
affect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  affect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Regidatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Throughout  the  ARSA  program  the 
FAA  has  attempted  to  eliminate 
potentially  adverse  impacts  on  satellite 
airports  within  five-nautical  miles  of 
ARSA  centers  and  the  small  businesses 
based  at  these  airports,  as  well  as  flight 
training,  soaring,  ballooning, 
parachuting,  ultralight,  and  banner 
towing  activities,  by  developing  special 
proisedures  to  accommodate  these 
activities  through  local  agreements 
between  ATC  facilities  and  the  affected 
organizations,  or  in  some  cases,  by 
providing  airspace  exclusions.  This 
modification  of  the  Portland 
Intemationai  Airport  ARSA  will  reduce 
the  size  of  the  ARSA  and  exclude  an 
area  in  the  vicinity  of  the  Willamette 
River  which  will  ease  local  operations. 

For  these  reasons,  the  FAA  certifies 
that  the  proposed  amendment,  if 
adopted,  will  not  result  in  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities,  and  a 
regulatory  flexibility  analysis  is  not 
required  under  the  terms  of  the  RFA. 

Federalism  Implications 

The  regulation  proposed  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  wajrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  under 
"Regulatory  Evaluation  Summary,"  the 
FAA  certifies  that  the  proposed 
regulation,  if  adopted,  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas.  >    , 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

>\uthority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January'  12. 1983):  14 
CFR  11.69. 

§  71.501    [Amended] 

2.  Section  71.501  is  amended  as 
follows; 

Portland  Intemationai  Airport,  OR, 
[Amended] 

By  removing  the  words  "north  shore  of  the 
Columbia  River  to  the  5-mile  arc  from 
Portland  International;"  and  by  Bubstituting 
the  words  "north  shore  of  the  Columbia  River 
to  the  5-mile  arc  from  Portland  Intemationai; 
and  excluding  that  airspace  west  of  the  east 
bank  of  the  Willamette  River" 

Issued  in  Washington,  DC,  on  October  25, 
1988. 

Shelomo  Wugalter, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

BHJJNQ  COOC  4910-19-4I 


AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  BE  USED  FOB  NAVIGATK3N) 

PORTLAND. OREGON 

PORTLAND  INTERNATIONAL  AIRPORT 

FIELD  ELEV.  26'  MSL 

Cougar  A  I 


P-eportd  by  tt>« 

ftDERAl  AVIATION  ADMINISTRATION 

Cortog.3ph«  SlorxtoHl,  SrrTKXi 

ATO-2i9 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  888 

[Docket  No.  N-88-1845;  FR-2543] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rents 
for  New  Construction  and  Substantial 
Rehabilitation— St.  Thomas,  Virgin 
Islands;  Special  Revisions  for  Fiscal 
Years  1986  and  1987 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  notice. 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
proposes  to  amend  the  Fiscal  Year  1988 
and  Fiscal  Year  1987  Fair  Market  Rent 
Schedules  to  establish  new  FMRs  for  the 
St.  Thomas,  Virgin  Islands  market  area 
for  those  two  fiscal  years.  These  rents 
are  necessary  to  provide  FMRs  more 
comparable  to  market  rents  for  new 
construction  in  this  market  area. 

Comment  Due  Date:  December  5, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Coimsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Edward  M.  Winiarski,  Chief  Appraiser, 
Valuation  Branch,  Technical  Support 
Division,  OfHce  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
0500.  Telephone  (202)  426-7624.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  143f)  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments*to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs. 


known  collectively  as  the  Section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  progams,  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  When 
families  lease  an  eligible  unit,  the 
housing  assistance  payment  is  made  and 
is  based  upon  the  difference  between 
the  total  housing  expense  and  the  total 
family  contribution.  Initial  contract 
rents,  plus  an  allowance  for  utilities 
generally  may  not  exceed  area-wide 
Fair  Market  Rents  (FMRs)  established 
by  the  Department.  FMRs  are  based 
primarily  on  the  level  of  rentals  paid  for 
recently  completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area  as  determined  by 
HUD  Field  Office  staff.  For  the  FY  1986 
FMRs  and  FY  1987  FMRs  previously 
promulgated  by  the  Department  (see  the 
August  7. 1986  and  April  26, 1988 
Federal  Register.  51  FR  28486  and  53  FR 
14954,  respectively),  these  rents 
reflected  the  Department's  cost 
containment  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs. 

This  Document 

This  document  announces  a  special 
revision  to  the  Fiscal  Year  1986  and 
Fiscal  Year  1987  Fair  Market  rent 
schedules  applicable  to  the  St.  Thomas, 
Virgin  Islands  market  area.  X^eae  FMRs 
reflected  data  submitted  by  the 
Caribbean  Office.  Because  of  market 
conditions,  the  FMRs  for  the  St.  Thomas, 
Virgin  Islands  market  area  dropped 
between  FY  1983  and  FY  1984.  In 
addition,  these  was  no  change  in  the 
published  FMRs  for  this  market  area 
between  FY  1985  and  FY  1986  because 
the  Caribbean  Office  was  late  in 
submitting  acceptable  schedules  of 
FMRs  for  FY  1988.  Further,  where 
sufficient  market  rental  comparables  do 
not  exist,  HUD  procedures  permit  the 
use  of  an  interpolation  technique  to 
arrive  at  indicated  FMRs.  Although  the 
use  of  interpolation  and  adjustments  to 
establish  rents  are  sound  principles  and 
techniques,  the  best  data  for  "market 
rents"  would  be  that  from  recently 
constructed  projects,  as  it  would 
necessarily  reflect  current  conditions  in 
the  marketplace  with  respect  to 
financing,  vacany  rates,  etc.  and  would 
provide  a  degree  of  assurance  that  rents 
so  derived  should  be  adequate  to 


f,-  . 

i:  \ 


support  new  projects,  all  factors  being 
equal. 

The  Caribbean  Office  requested  that 
the  Department  established  new  rents 
for  the  St.  Thomas,  Virgin  Islands 
market  area.  Careful  analysis  of  this 
request  and  reanalysis  of  the  FY  1986 
and  FY  1987  FMRs  for  this  market  area 
indicate  that  the  rents  resulting  from  the 
application  of  the  aforementioned 
techniques,  when  modified  to  reflect  the 
Department's  cost  containment  policies, 
are  not  adequate,  even  when  it  is  clear 
there  has  been  compliance  with  the 
Department's  cost  contain  guidelines 
with  respect  to  project  design. 
Therefore,  an  upward  adjustment  of  the 
FY  1986  and  FY  1987  FMRs  for  this 
market  area  is  needed.  Accordingly,  the 
Department  is  proposing  a  revision  of 
the  FY  1986  and  FY  1987  schedules 
applicable  to  the  St.  Thomas.  Virgin 
Islands  market  area.  It  is  intended  that 
when  these  schedules  are  published  for 
effect,  their  applicability  will  be  the 
same  as  set  forth  in  the  preamble  to  the    . 
original  FY  1986  and  FY  1987  schedules, 
published  on  August  7, 1986.  at  51  FR 
28486.  and  April  26. 1988.  at  53  FR  14954. 
respectively. 

Other  Information 

HUD  regulations  in  24  CFR  Part  50. 
implementing  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclusioTis 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
§  50.20.  Since  the  FMRs  established  in 
this  Notice  are  within  the  exclusion  set 
forth  in  §  50.20(1).  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Income  Housing 
Assistance  Program  (Section  8). 

Accordingly,  the  following 
amendments  to  the  FY  1986  and  FY  1987 
Fair  Market  Rent  schedules  are  revised 
for  the  St.  Thomas,  Virgin  Islands  as  set 
•forth  below: 

PART  888— [AMENDED] 

1.  The  authority  citation  for  24  CFR 
Part  888  continues  to  read  as  follows; 

Authority:  Section  8(cKl),  U.S.  Housing  Act 
of  1937.  42  U.S.C.  1437f:  section  7(d), 
Department  of  HUD  Act,  42  U.S.C.  3535(d). 


Schedule  A— Fair  Market  Rents  for 
,  New  Construction  and  Substantial 
Rehabiutation 

[Including  houainq  finance  and  d«veiopnient 
■gencie*'  prografnsl 

Region  2— New  York  Regional  Office 
-Market:  St.  Thomas.  Virgin  Island? 


Stnjcture  type 


Nunnbar  a(  Bedroom* 


-2- 


SpM^M  Revlalon  of  FY  t9M  FMRs 


Detached 

Sem». 
Detached/ 
Row 

WalM) 

Elevator  2-4 
STY 


Structure  type 


eos 

485 
510 


565 

590 


899 


770 
695 

720 


961 


886 

775 


Number  of  Bedrooms 

-i       -2 


1107 


1006 
860 


-4  + 


Special  Revision  Of  FY  1987  FMRs 


Detached 

926 

793 
716 

742 

1010 

913 
796 

1140 

Sen* 
Detached/ 

Row 

623 

500 

525 

686 

.   608 

1036 

Walkup 

895 

Elevator  2-4 
STY 

Dated:  October  27, 1968. 
Thomas  T.  Demary. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner.  c 

|FR  Doc  86-25511  Filed  ll-»-88;  8.-45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  151. 155,  and  15« 

46  CFR  Part  25 

[CGD  88-002]  *' 

RIN211&-AC89  ^ 

Regulations  Implementing  ttte 
Pollution  Prevention  Requirements  of 
Annex  V  of  MARPOL  73/78;  Correction 

aqency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking; 

correction. 

summary:  The  Coast  Guard  is 
correcting  errors  in  the  preamble  and 
proposed  rules  which  appeared  in  the 
Federal  Register  on  October  27. 1966  (53 
FR  43822). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  )oel  R. 
Whitehead.  Project  Manager.  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  (G-MPS-3). 
.  (202)  267-0491.  between  7:00  a.m.  and 


3:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPlfMENTARV  MFORMATIPN:  The 

Coast  Guard  published  projiosed  rules 
on  October  27. 1988  (53  FR  43622)  which 
would  implement  the  Act  to  Prevent 
Pollution  from  Ships  (33  U.S.C.  1901- 
1911).  as  amended  by  Tide  11  of  Pub.  L. 
100-220.  (101  Stat.  1458)  and  Annex  V  of 
the  Protocol  of  1978  relating  to  the 
International  Convention  for  the 
Prevention  of  Pollution  by  Ships.  1973 
(MARPOL  73/78).  Due  to  an 
administrative  error  in  transferring 
change  documents  to  the  Federal 
Register,  that  proposed  rule  contained 
several  errors  which  are  corrected  by 
this  notice. 

The  following  corrections  are  made  in 
CGD  88-002,  the  Regulations 
Implementing  the  Pollution  Prevention 
Requirements  of  Annex  V  of  MARPOL 
73/78  published  in  the  Federal  Register 
on  October  27. 1968  (53  FR  43822). 

1.  On  page  43626.  second^column.  line 
46.  change  the  word  "third"  to  "fourth." 

2.  On  page  43627,  second  column,  line 
43,  the  sentence  which  reads  'The 
proposed  ruJes  would  require  that 
Annex  V  COAs  be  issued  to  ports  and 
terminals  which  receive  oceangoing 
ships  subject  to  Annex  I  or  II  of 
MARPOL  73/78  and  to  those  which 
receive  more  than  25  port  arrivals 
annually  by  ships  whose  last  port  of  call 
was  outside  the  continental  United 
States  or  Canada"  is  correctly,  revised  to 
read  as  follows:  "The  proposed  rules 
would  require  that  Annex  V  COAs  be 
issued  to  ports  and  terminals  which 
receive  oce^igoing  ships  subject  to 
Annex  I  or  A  of  MARPOL  73/78  and  to 
those  ports  and  terminals  in  which 
commercial  Hshing  vessels  offload  more 
than  500,000  pounds  of  fish  or  shellfish 
products  annually." 

3.  On  page  43627.  third  colunm,  line  8, 
delete  the  paragraph  beginning  with  the 
word  "However"  and  ending  with  the 
words  "net  fragments." 

4.  On  page  43630,  third  column,  line 
28,  delete  the  entire  paragraph  under  the 
heading  "33  CFR  158.135  Who  Must 
Have  a  Certificate  of  Adequacy?"  and  in 
its  place  add: 

"This^aection  would  be  added  to         ' 
clarify  who  must  have  a  COA.  Adding 
this  section  is  necessary  since  all  Annex 
1  and  n  ports  and  terminals  are  required 
to  be  issued  COAs^and  it  is  proposed 
that  only  a  small  portion  of  Annex  V 
ports  and  terminals  would  be  required 
to  have  COAs.  Ports  and  terminals 
subject  to  Annex  V  of  MARPOL  73/78 
would  have  to  hold  COAs  if  they  receive 
ships  subject  to  Annex  I  or  11  of 
MARPOL  73/78.  In  addition,  commercial 
fishing  facilities  where  fishing  vessels 
offload  more  than  500.000  pounds  of  fish 
or  shellfish  products  annually  would 
need  a  COA." 

BEST  COPY  AVAILABLE 


5.  On  page  43831,  second  colunm.  add 
the  major  heading  "VI.  Regulatory 
Evaluation  and  Environmental  Impact" 
before  the  subheading  "Regidatory 
Evaluation." 

6.  On  page  43633,  third  colimm,  line 
17,  change  "fifth"  to  "sixth." 

§158.120    (Corrected] 

7.  On  page  43645,  first  column,  in 

§  158.120,  the  definition  of  "Commercial 
fishing  facility"  is  correctly  revised  to 
read  as  follows:  "  'Commercial  fishing        i 
facility'  means  a  port  that  includes 
docks,  piers,  processing  houses  or  other 
facilities  where  commercial  fishing 
vessels  offload  more  than  500,000 
pounds  of  fish  or  shellfish  products 
annually." 

8.  Section  158.135(c)  on  page  43645, 
second  column,  is  correctly  revised  to 
read  as  follows: 

S1S8.13S    Who  Must  Have  a  Certificate  Of 

Adequacy? 

•        *        *        •        • 

(c)  A  COA  for  garbage  if  it  receives — 

(1)  The  ships  under  paragraph  (a)  or 
(b)  of  this  section;  or 

(2)  Commercial  fishing  vessels  that 
offload  more  than  500.000  pounds  offish 
or  shellfish  products  annually. 

Dated:  Noveml>er  1. 1988. 
M.|.  Scfairo. 

Captoin.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
[FR  Doc.  88-25596  Filed  11-3-68;  8:45  am] 

BILUNO  COOC  4Sie-14-« 


ENVIRONMENTAL  PROTECTION 
AGEf«CY 

40  CFR  Part  228 

{FRL-3471-«] 

Ocean  Dumping;  Proposed 
Designation  of  Site;  Port  Aransas,  TX 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  tbday  proposes  to 
designate  a  dredged  material  disposal 
site  located  in  the  Gulf  of  Mexico 
offshore  of  Port  Aransas.  Texa's  for  the 
continued  disposal  of  material  dredged 
from  the  Corpus  Christi  Ship  Channel. 
This  action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for  the 
current  and  future  disposal  of  this 
material.  This  proposed  site  designation 
is  for  an  indefinite  period  of  tim^. 
date:  Comments  must  be  received  on  or 
before  December  19, 1988.  ^         • 
ADDRESSES:  Send  comments  to: 
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Norm  Thomas,  Chief,  Federal  Activities 

Branch  (6E-F).  U.S.  E.P.A..  1445  Ross 

Avenue.  Dallas.  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA.  Region  VI  (E-FF),  1445  Ross 

Avenue,  10th  Floor,  Dallas,  Texas 

75202-2733 
Corps  of  Engineers.  Galveston  District. 

444  Barracuda  Avenue,  Galveston, 

Texas  77550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norm  Thomas  214/655-2260  or  FrS/255- 

2260.^ 

SUPPLEMENTARY  INFOftMATION: 

A.  Background 

Section  102(c)  of  the  Manne 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H. 
§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  publication  in  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11. 1977  (42  FR 
2461  et  seq.].  That  list  established  the 
Corpus  Christi  Ship  Channel  site  as  an 
interim  site  for  the  disposal  of  material 
dredged  from  the  entrance  channel.  In 
January  1980.  the  interim  status  of  the 
site  was  extended  indefinitely. 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  publication  to  the  EPA 
Region  VI  address  given  above. 

B.  EIS  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq..  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  its 
ocean  dumping  site  designations  (30  FR 
16186,  May  7,  1974). 

EPA  has  prepared  a  Draft 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Corpus  Christi 


Ship  Channel  Ocean  Dredged  Material 
Disposal  Site  Designation."  On 
September  30, 1988,  a  notice  of 
availability  of  the  Draft  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
comment  period  on  this  Draft  EIS  closes 
on  November  14. 1988.  Limited  copies  of 
the  Draft  EIS  are  available  from  the  EPA 
address  given  above. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  prepared  by  the  Corps  of 
Engineers  and  the  analysis  was  updated 
in  this  Draft  EIS.  The  nearest  available 
land  disposal  area  is  48  acres  iil>8ize  and 
is  located  4  miles  away  from  the 
seaward  end  of  the  project.  Because  of 
the  high  costs  of  transport  as  well  as  the 
limited  capacity  of  the  area,  this 
alternative  is  not  feasible.  Also  since  the 
surrounding  land  areas  are  wetlands  or 
shallow  bay  habitats,  development  and 
use  of  a  suitably  sized  replacement  area 
would  result  in  a  significant  loss  of 
quality  wetlands  or  bay  bottoms. 

Four  ocean  disposal  alternatives — two 
nearshore  sites  (including  the  proposed 
site),  a  mid-shelf  site  and  a  deepwater 
site — were  evaluated.  Both  the  mid-shelf 
and  deepwater  sites  involved  limited 
feasibility  for  monitoring,  increased 
transportation  costs  and  increased 
safety  risks.  Because  of  safety  and 
economic  disadvantages,  monitoring 
limits  and  the  lack  of  environmental 
benefit,  the  mid-shelf  site  and  the 
deepwater  site  were  eliminated  from 
further  consideration. 

Portions  of  the  interim-designated  site 
are  within  the  navigational  buffer  zone, 
the  jetty  buffer  zone  and  the  beach 
buffer  zone.  Therefore,  the  interim- 
designated  site  is  not  being  proposed  for 
designation  in  its  entirety.  The  proposal 
disposal  site  includes  much  of  the  area 
of  historical  impact  of  the  interim  site 
but  excludes  the  three  buffer  zones 
referenced  above. 

EPA  is  coordinating  with  the  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  section  7  of  the 
Endangered  Species  Act.  EPA  is  also 
coordinating,  as  a  part  of  the  NEPA/EIS 
process,  with  the  State  of  Texas 
regarding  any  requirements  under  the 
Coastal  Zone  Management  Act. 


C.  Proposed  Site  Designation 

The  proposed  site  is  located 
approximately  1.5  miles  from  the  coast 
at  its  closest  point.  The  water  depth  at 
the  proposed  site  ranges  from  35  to  50 
feet.  The  coordinates  of  the  site  are  as 
follows:  27°49'10'  N.  97°01'09'  W; 
27°48'42'  N.  97°0C21'  W;  27°48'06'  N. 
97°00'48'  W;  27''48'33'  N.  97°01'36'  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  oH  the 
Continental  Shelf  are  chosen.  If  disposal 
operations  at  a  site  cause  unacceptable 
adverse  impacts,  further  use  of  the  site 
may  be  terminated  or  limitations  placed 
on  the  use  of  the  site  to  reduce  the 
impacts  to  acceptable  levels.  The 
general  criteria  are  given  in  S  228.5  of 
the  EPA  Ocean  Dumping  Regulations; 
Section  228.6  lists  eleven  specific  factors 
used  in  evaluating  a  proposed  disposal 
site  to  assure  that  the  general  criteria 
are  met.  The  characteristics  of  the 
proposed  site  are  reviewed  below  in  the 
terms  of  the  eleven  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  (40  CFR  228.6(a)(1).) 
Geographical  position,  average  water       ^ 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  flat  with  no  \ 
unique  features  or  relief.  | 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.6(a)(2).) 
Living  resources'  breeding,  spawning, 
nursery  and  passage  areas  in  the  project 
area  were  identified  as  excluded  areas 
during  the  siting  feasibility  process  and 
eliminated  from  consideration. 
Approximately  3.5  miles  to  the  southeast 
and  8  miles  to  the  east  southeast  of  the 
preferred  site,  there  are  fish  havens 
which  are  excluded,  including  one  mile 
buffer  zones.  The  pass  between  the 
jetties  serves  as  a  migratory  route  for 
white  shrimjj,  brown  shrimp,  blue  crab, 
drum,  sheepshead  and  southern 
flounder.  This  area,  including  a  one-mile 
buffer  zone,  is  excluded  as  a  migratory 
passage.  Also  excluded  are  lighted 
platforms  and  non-submerged 
shipwrecks  which  improve  fishing. 


3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.e(a)(3).)  Therproposed  site  is 
approximately  1.5  miles  from  Mustang 
Island  and  San  Jose  Island  beaches  or 
other  amenity  areas;  e.g..  Mustang 
Island  SUte  Park  and  Caldwell  Pier. 

4.  Types  and  quantities  of  wastes 
L        proposed  to  be  disposed  of  and 

proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
{40  CFR  228.6(8)(4).)  Only  maintenance 
material  from  the  Corpjs  Christi  Ship 
Charmel  will  be  disposed.  Historically, 
an  average  of  955,000  cy/yr  has  been 
dredged  from  the  channel  at  roughly  IB- 
month  intervals.  This  material  has 
historically  been  transported  by  hopper 
dredged  but  could  be  fransported  by 
pipeline.  Based  on  chemical  analyses 
and  biological  toxicity  studies  of  past 
maintenance  material,  it  was  concluded 
that  no  special  location  or  precautions 
would  be  necessary  for  the  disposal  of 
the  dredged  materials. 

5.  Feasibility  of  surveillance  and  ^ 
monitoring.  (40  CFR  228.6(a)(5).)  The 
proposed  site  is  amenable  to  r^ 
surveillance  and  monitoring.  A 
monioring  program,  consisting  of  water, 
sediment  and  elutriate  chemistry; 
bioassays;  bioaccumulation  studies;  and 
benthic  infaunal  analyses,  is  proposed    ^ 
for  the  Corpus  Christi  Channel  site. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(a)(6).)  Phvsical  oceanographic 
parameters  including  disersal, 
horizontal  transport  and  vertical  mixing 
characteristics  were  used:  (1)  to  develop 
the  necessary  buffer  zones  for  the  siting 
feasibility  analysis;  and  (2)  to  determine 
the  minimum  size  of  the  proposed  site. 
Predominant  longshore  currents,  and 
thus  predominant  longshore  transport,  is 
to  the  southwest.  Long-term  mounding 
has  not  historically  occurred.  Therefore, 
steady  longshore  transport  and 
occasional  storms,  including  hurricanes, 
remove  the  disposed  material  from  the 
site. 

7.  Existense  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulatie  effects).  (40 
CFR  228.6(a)(7).)  Based  on  die  results  of 
chemical  and  bioassay  testing  of  past 
maintenance  material  and  material  from 
the  existing  disposal  site  plus  chemical 
analyses  of  water  from  the  area,  there 
are  no  indications  of  water  or  sediment 
quality  problems.  Testing  of  past 
maintenance  material  indicated  that  it 
w^s  acceptable  for  ocean  dispoal  under 
4(yCFR  Part  227.  Studies  of  die  benUios 
at  the  interim-designated  site  and 
nearby  areas  have  indicated  that  the 
composition  of  the  benthos  is  different 


from  that  in  nearby  "natural  bottom" 
areas.  This  difference  in  benthos 
composition  is  due  primarily  to  the  fact 
that  the  substrate  at  the  interim- 
designated  site  is  almost  pure  sand 
versus  the  mixed  grain  size  of  the 
"natural  bottom".  Therefore,  the 
proposed  disposal  site,  which 
emcompasses  much  of  the  interim- 
designated  site,  was  placed  as  near 
shore  as  possible  to  take  advantage  of 
the  fact  that  the  nearshore  substrate  is 
sandier  than  that  further  offshore. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8).)  Impact*  to  shipping, 
mineral  extraction,  commercial  ana 
recreational  fishing,  recreational  areas 
and  historic  sites  have  been  evaluated 
for  the  Corpus  Christi  Ship  Channel  site 
designation.  The  proposed  site  will  not 
interfere  with  other  legitimate  uses  of 
ocean  because  the  siting  feasibility 
process  was  designed  to  reduce  the 
possibility  of  a  site  which  would 
interfere.  Disposal  operations  in  the  past 
have  not  interfered  with  other  uses. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  22B.6(a)(9].) 
Monitoring  studies  have  shown  only 
short-term  water-column  pertubations  of 
turbidity,  and  perhaps  increased 
chemical  oxygen  demand  (COD),  which 
resulted  from  disposal  operations.  No 
short-term  sediment  quality 
perturbation,  except  grain  size,  bave 
been  direcUy  related  to  disposal 
operations.  In  general,  the  water  and 
sediment  quahty  is  good  thougfaout  the 
disposal  area  and  there  have  beoi  no 
long-term  adverse  impacts  on  water  and 
sediment  quality  from  disposal 
operations.  However,  there  has  been  a 
long-term  impact  on  the  grain  size,  end 
thus,  on  the  benthos  at  the  interim- 
designated  site. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6{a)(10).)  With 
a  disturbance  to  any  benthic  community, 
initial  recolonization  will  be  by 
opportunistic  species.  However,  these 
species  are  not  nuisance  species  in  the 
sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  human  pathogens.  Continued 
disposal  of  maintenance  material  at  the 
proposed  site  shoidd  not  attract  ikh* 
promote  the  development  or  recruitment 
of  nuisance  species. 

11.  Existence  at  or  in  dose  proximity 
to  the'iite  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  228.6(a](ll).]  Areas 


and  features  of  historical  importance 
were  evaluated  during  the  siting 
feasibiUty  process.  The  nearest  site  of 
historical  importance  is  located  near  the 
jetties  and  is  well  within  the  buffer  zone 
surrounding  the  jetties.  Use  of  the 
proposed  site  would  not  impact  any 
known  historical  or  cultural  sites.  This 
determination  is  being  coordinated  with 
the  Texas  Historical  Commission. 

E.  Proposed  Action 

Based  on  the  Draft  EIS.  EPA  proposes 
to  designate  the  Corpus  Christi  Ship 
Channel  site  for  continued  use  for  the 
ocean  diposal  of  dredged  material.  The 
site  is  compatible  with  the  5ve  general 
criteria  and  eleven  specific  factors  used 
for  site  evaluation. 

Before  ocean  dumping  of  dredged 
material  at  the  site  may  occur,  the  Corps 
of  Engineers  must  evaluate  a  permit 
application  according  to  EPA's  ocean     , 
dumping  criteria.  EPA  has  the  authority 
to  approve  or  to  disappipve  or  to 
propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 
While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  signiHcant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  materiaL 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
FlexibiUty  Analysis.' 

\5^T  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the  ' 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  wiH  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
cJassiBed  by  the  Executive  Order  as  a 
^major"  rule.  ConsequenUy.  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Ride  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  paperwork 
Reduction  Act  of  19aa  44  U.S.C  3501  et 
seq. 
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List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Date:  October  21, 1988. 
Robert  E.  Layton,  Jr.. 

Regional  Administrator  of  Region  VI. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Corpus  Christi  Ship  Channel  and  adding 
paragraph  b  (39)  to  read  as  follows: 

§  228.12    Delegation  of  management 
authority  for  ocean  dumping  sites. 

***** 

(b)  *  •  • 

(39)  Corpus  Christi  Ship  Channel. 
Texas — Region  VI. 

Location:  27'  49'  10'  N.  97'  01'  09"W: 
27°  48'  42"  N,  97*  00'  21'  W;  27*  48'  06'N, 
97'  00'  48'W;  27*  48'  33"N.  97°  01'  36"W. 

Size:  0.63  square  nautical  miles. 

Depth:  Ranges  from  35-50  feet. 

Primary  Use;  Dredged  material. 

Period  of  Use:  Indefinite  period  of 
time. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Corpus 
Christi  Ship  Channel,  Texas. 
[FR  Doc.  88-25578  Filed  11-3-88;  8:45  am] 
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40  CFR  Part  228 
lFRL-3471-71 

Ocean  Dumping;  Proposed 
Designation  of  Sites 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  an  existing  dredged  material 
disposal  site  located  in  the  Gulf  of 
Mexico  near  the  Houma  Navigation 
Canal  (HNC)  for  the  continued  disposal 
of  dredged  material  removed  from  the 
Cat  Island  Pass  section  of  the  HNC.  This 
proposed  site  designation  is  for  an 
indefinite  period  of  time.  This  action  is 
necessary  to  provide  an  acceptable 
ocean  dumping  site  for  the  current  and 
future  disposal  of  this  material. 
DATE:  Comments  must  be  received  on  or 
before  December  19, 1988. 
ADDRESSES:  Send  comments  to:  Norm 
Thomas.  Chief,  Federal  Activities 


Branch  {6E-F).  U.S.  EPA,  1445  Ross      /f 
Avenue,  Dallas.  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA.  Region  VI  (E-FF),  1445  Ross 

Avenue,  10th  Floor,  Dallas,  Texas 

75202.  and 
Corps  of  Engineers,  New  Orleans 

District,  Foot  of  Prytania  Street,  Room 

296.  New  Orleans,  Louisiana  70160. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norm  Thomas  214/655-2260. 
SUPPtfMENTARY  INFORMATION: 

A.  Background 

Section'l02(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Adpinistrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permi'ted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H. 
S  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  publication  in  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11. 1977  (42  FR 
2461  et  seq.].  That  list  established  the 
HNC  site  for  the  disposal  of  material 
dredged  from  the  Cat  Island  Pass 
section  of  the  HNC.  In  January  1980.  the 
interim  status  of  the  HNC  site  was 
extended  indefinitely.  Interested 
persons  may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  to  the  EPA  Region  VI 
address  given  above. 

B.  EIS  Developnient 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  ("NEPA")  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16186.  May  7. 1974). 

EPA  and  the  New  Orleans  District 
Corps  of  Engineers  (GOE)  have  jointly 
prepared  a  Draft  Environmental  Impact 
Statement  entitled  "Environmental 
Impact  Statement  (EIS)  for  the  Houma 
Navigation  Canal  Ocean  Dredged 


Material  Disposal  Site  Designation. 
Terrebonne  Parish,  Louisiana."  On 
September  16. 1988,  a  notice  of 
availability  of  the  Draft  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
comment  period  on  this  Draft  EIS  closes 
on  October  31. 1988.  Limited  copies  of 
the  Draft  EIS  are  available  from  the  EPA 
address  given  above. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 
Prior  to  each  use  the  Corps  will  comply 
with  40  CFR  Part  227  by  providing  EPA  a 
letter  containing  all  the  necessary 
informgtion.  m 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  the  Draft  EIS  baed  on 
information  from  the  COE.  Inland 
disposal  sites  are  currently  used  for  the 
inland  reaches  of  the  Houma  Navigation 
Canal.  These  inland  sites,  however, 
cannot  accommodate  the  dredged 
material  from  Cat  Island  Pass.  Use  of 
these  upland  sites  for  material  which 
has  traditionally  been  dumped  at  sea 
would  quickly  decrease  the  lifetime  of 
the  sites.  Additionally,  the  nearest  land- 
based  sites  are  about  30  miles  away  and 
their  use  would  involve  barging 
material,  which  is  economically 
impractical. 

Four  ocean  disposal  alternatives — two 
shallow  water  areas  (including  the 
proposed  site),  a  mid-shelf  area  and  a 
deepwater  area — were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increased  transportation      . 
costs  without  any  corresponding  j 

environmental  benefits;  (2)  the  removal 
of  sediments  from  the  nearshore 
environment  making  them  unavailable 
for  movement  and  deposition  by 
longshore  currents;  and  (3)  increased 
safety  hazards  resulting  from 
transporting  dredged  material  greater 
distances  through  areas  of  active  oil  and 
,ga8  development.  Because  of  these 
reasons,  the  mid-shelf  area  and  the  ' 

deepwater  area  were  eliminated  from* 
further  consideration.  An  alternate 
shallow -water  site  located  west  of  the 
existing  site  was  also  evaluated. 
However,  no  environmental  benefits 
would  be  gained  by  its  selection.  Rather, 
the  potential  exists  for  greater  impact  to 


Isle  Demieres  from  the  turbidity  plume 
at  this  site. 

In  accordance  with  the  requirements 
of  the  Endangered  Species  Act.  EPA  and 
the  COE  have  completed  a  biological 
assessment.  The  COE  is  currently 
coordinating  a  no  adverse  effect 
determination  with  the  National  Marine 
Fisheries  Service.  EPA  is  also 
coordinating  with  the  State  of  Louisiana 
under  requirements  of  the  Coastal  Zone 
Management  Act. 

C.  Proposed  Site  Designation 

The  existing  site  is  located  about  eight 
miles  south  of  the  Terrebonne  Parish 
mainland  and  about  three  miles  from 
Timbailer  Island  to  the  east  and  Isles 
Demieres  to  the  west.  The  site  extends 
approximately  four  miles  offshore. 
Water  depths  at  the  site  range  from  6  to 
30  feet.  The  coordinates  of  the  site  are 
as  follows;  29°05'22.3'  N,  90°34'43''  W; 
thence  following  a  line  1000  feet  west  of 
the  channel  centerline  to  29°02'17.8'  N, 
90°34'28.4'  W;  thence  to  29°02'12.6"  N, 
»    90°35'27.8'  W;  thence  to  29°05'30.8'  N, 
90°35'27.8'  W;  thence  to  the  point  of 
beginning. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Site 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effeotive  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 
§  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  §  228.6  lists  eleven  specific 
factors  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met. 

EPA  has  determined,  based  on 
■  information  presented  in  the  Draft  EIS, 
that  the  existing  site  is  acceptable  under 
the  five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  Environment.  The 
characteristics  of  the  proposed  site  are 
reviewed  below  in  terms  of  the  eleven 
specific  factors. 


1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  [40  CFR  228.6(a)(1).] 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  relatively  flat  and 
slopes  to  the  south  (3.8  feet  per  mile). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  [40  CFR  228.6(a)(2).] 

The  northern  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery  and  feeding 
area  for  shrimp,  menhaden  and 
bottomfish.  Migration  of  fish  and 
shellfish  through  the  area  is  heaviest 
during  spring  and  fall.  The  HNC  ocean 
disposal  site  represents  a  small  area  of 
the  total  range  of  the  fisheries  resource. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  [40  CFR 
228.6(a)(3).] 

The  HNC  ocean  disposal  site  is  about 
three  miles  from  the  nearest  beaches  on 
the  barrier  islands.  These  beaches  are 
sparsely  used  because  they  are 
accessible  only  by  boat.  The  turbidity 
plume  would  be  diluted  to  ambient 
levels  well  before  reaching  these 
beaches. 

4.  Types  and  quantitites  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
[40  CFR  228.6(a)(4).] 

The  dredged  material  to  be  disposed 
is  from  the  adjacent  area  of  the  HNC 
and  consists  of  varying  amounts  of 
sand,  silt  and  clay.  Sediments  generally 
decrease  in  grain  size  in  the  offshore 
direction,  with  sands  being  predominant 
in  the  northern  portion  of  the  disposal 
site  and  80  to  97  per  cent  silts  existing 
generally  in  the  southern  area. 
Approximately  400,000  cubic  yards  of 
material  are  disposed  in  the  site 
annually.  About  90  percent  of  the 
material  is  removed  with  a  hydraulic 
pipeline  dredge.  The  material  is  released 
as  an  uncohesive  slurry  directly  into  the 
water  overlying  the  site.  The  remaining 
10  per  cent  of  the  material  is  removed  by 
hopper^edge  and  released  as  a  slurry 
form  the4iopper.  The  material  is  not 
packaged  in  anyway.  The  Corps  of 
Engineers  would  likely  be  the  only  user 
of  the  site. 

5.  Feasibility  of  surveillance  and 
moinitoring.  [40  CFR  228.6(a)(5).] 

Surveillance  is  possible  by  shore- 
based  radar,  aircraft,  or  day-use  boats. 
No  surveillance  is  currently  performed 
by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
disposal  site  is  nearshore,  in  shallow 
waters,  and  has  baseline  data  available. 
The  primary  purpose  of  monitoring  is  to 


determine  whether  disposal  at  the  site  is 
significantly  affecting  areas  outside  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effects  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning'  of 
environmental  harm,  EPA  will  develop  a 
monitoring  plan  in  coordination  with  the 
COE.  The  plan  would  concentrate  on 
periodic  depth  soundings  and  sediment 
and  water  quality  testing. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any  [40  CFR 
228.6(a)(6).] 

Mixing  processes,  current 
characteriscits,  and  sediment  transport 
in  the  nearshore  region  off  Cat  Island 
Pass  are  influenced  by  tidal  currents, 
winds,  and  storms.  Chemical  and 
physical  parameters  generally  indicate  a 
vertically  homogenous  water  column  in ' 
the  area.  Density  stratification  can  occur 
seasonally.  In  the  summer,  bottom 
waters  on  the  Louisiana  shelf  are 
occasionaly  oxygen  depleted,  which 
causes  mass  mortalities  of  benthic     ■    ,  -  . 
organisms.  During  a  site  study  in       ''  '  T 
December  1980  and  June  1981.  waters 
were  supersaturated  with  oxygen  at  all 
depths.  A  westerly  surface  flow  of  0.8 
knots  predominates  during  winter  and 
spring.  Velocities  of  3  to  4  knots  may 
occur  during  storm  events.  In  non-storm 
conditions,  predominant  sediment 
transport  along  the  barrier  islands 
fronting  Terrebonne  Bay  is  toward  the 
west.  Suspended  sediments  associated 
with  tidal  discharge  or  dredged  material 
disposal,  may  be  rafted  along  with  the 
tidal  plumes  and  eventually  influenced 
by  wind-driven,  longshore  currents. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 

'  area  (including  cumulative  effects).  [40 
CFR  228.6(a)(7).] 

Dredged  materials  from  maintenance 
of  the  HNC  have  been  disposed  at  the 
site  since  1964,  and  no  significant 
adverse  impacts  have  resulted.  Previous 
disposals  have  caused  minor  effects, 
such  as  temporary  increases  in 
suspended  sediment  concentrations, 
temporary  turbidity,  sediment 
mounding,  smothering  of  some  benthic 
organisms,  release  of  nutrients,  possible 
minor  releases  of  trace  metals,  and 
temporary  change  in  sediment  grain 
size. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
[40  CFR  228.6(a)(8).] 
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In  the  vicinity  of  the  disposal  site  the 
majority  of  shipping  traffic  is  confined  to 
the  HNC.  Dredging  facilitates  shipping; 
periodic  use  of  the  disposal  site  has 
some  potential  for  interfering  with  ship 
movement  in  the  HNC  during  dredging 
and  disposal  operations.  Shoaling 
immediately  after  dredging  stopped 
resulted  in  the  grounding  of  one  ship  in 
the  disposal  site. 

Nearshore  areas  contain  a  productive 
"high-use"  fishing  ground  for  a  numbr  of 
commercial  and  recreational  species. 
The  Houma  site  represents  a  very  small 
portion  of  the  total  nearshore  fishing 
grounds  in  the  Deltaic  Plain.  Adverse 
impacts  from  disposal  would  be 
temporary  and  minor.  Interferences  with 
fishing  may  occur  if  any  shoals  are 
created  by  dredged  material  disposal, 
since  this  could  cause  groundings  of 
shrimp  boats  within  disposal  site 
boundaries. 

The  nearest  shellfish  culture  is  the 
Terrebonne  Bay  estuarine  area;  disposal 
operations  at  the  site  would  not  affect 
this  activity.  There  are  oyster  leases  in 
remnant  bayous  on  the  north  side  of 
Isles  Demieres  and  the  Timbalier 
Islands.  Designation  of  the  disposal  site 
would  not  impact  these  lease  areas. 
Desalination  and  areas  of  special 
scientific  importance  do  not  occur  in  the 
vicinity  of  the  disposal  site. 

Petroleum  and  mineral-extracting 
activities  occur  offshore  within  3.5  miles 
of  the  site  and  are  not  impacted  by  use 
of  the  site.  Intermittent  dumping  does 
not  interfere  with  the  exploration  or 
production  phases  of  resource 
development,  or  with  other  legitimate 
uses  of  the  ocean. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  [40  CFR  228.6(a)(9). J 

Water  column  concentrations  of  trace 
metals  ind  chlorinated  hydrocarbons 
(CHC)"were  below  EPA's  water  quality 
criteria  during  the  1980-1981  study. 
Concentrations  in  sediment  were 
strongly  related  to  grain  size,  with 
highest  levels  in  silts  and  clays  offshore. 
Concentrations  of  heavy  metals  and 
CHC's  were  comparable  inside  and 
outside  the  disposal  site  for  similar 
sediment  types. 

Nutrient  concentrations,  turbidity,  and 
suspended  solids,  are  controlled  in  large 
part  by  Mississippi  River  discharge,  and 
are  generally  low  in  the  summer/ fall 
and  increase  in  the  winter/spring. 

The  benthos  at  the  site  is  dominated 
by  polychaete  worms,  ribbon  worms, 
and  the  little  surf  clam.  Population 
densities  were  highest  in  the  late  spring. 
Several  of  the  dominant  organisms. 


inside  and  outside  the  site,  were  small 
bodied  opportimistic  species  capable  of 
rapid  recolonization  of  disturbed 
sediments.  There  was  htde  difference  in 
density  or  diversity  of  benthic 
organisms  inside  and  outside  the  site. 
During  disposal,  however,  species 
density  and  diversity  would  decline. 
Recolonization  would  start  at  the 
cessation  of  dumping  and  be  essentially 
complete  within  two  to  six  months. 

10.  Potentiality  for  the  developmment 
or  recruitment  of  nuisance  species  in  the 
disposal  site.  [40  CFR  228.6(a)(10).] 

Past  disposal  of  dredged  material  at 
the  existing  site  has  not  resulted  in  the 
development  or  recruitment  of  nuisance 
species.  Considering  the  similarity  of  the 
dredged  material  with  the  existing 
sediments,  it  is  not  expected  that 
continued  disposal  of  dredged  material 
will  result  in  the  development  of  such 
species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  [40  CFR  228.6(a)(ll).J 

There  are  no  known  features  of 
historical  or  cultural  significance  on  the 
barrier  islands  to  either  side  of  the  site. 
No  known  shipwrecks  are  located 
within  site  boundaries. 

E.  Proposed  Action 

Based  on  the  Draft  EIS,  EPA  proposes 
to  designate  the  Houma  Navigation 
Canal  ocean  dredged  material  disposal 
site.  The  existing  site  is  compatible  with 
the  general  criteria  and  specific  factors 
used  for  site  evaluation.  While  the 
Corps  does  not  administratively  issue 
itself  a  permit,  the  requirements  that 
must  be  met  before  dredged  material 
derived  from  Federal  projects  can  be 
discharged  into  ocean  waters  are  the 
same  as  where  a  permit  would  be 
required.  EPA  has  the  authority  to 
approve  or  to  disapprove  or  to  propose 
conditions  upon  dredged  material 
permits  for  ocean  dumping. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  Or  ion  for  dredged  material. 
Consequendy,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 


"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  coUeclion  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  paperwork 
Reduction  Act  of  1980,  44  U.S.p.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  October  4. 1988. 
Robert  E.  Layton,  Jr., 
Regional  Administrator  of  Region  VI. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Tide  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— {AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sections  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Houma  Navigation  Canal,  Louisiana-Cat 
Island  Pass  and  adding  paragraph 
(b){38)  to  read  as  follows: 

§  228.12    Delegation  of  management 
authority  for  ocean  dumping  sites! 
•        •        *        •        * 

(b)  *  *  •       • 

(38)  Houma  Navigation  Canal, 
Louisiana — Region  VI. 

Location:  29°  05'  22.3"  N,  90°  34'  43" 
W;  thence  following  a  line  1000  feet 
west  of  the  channel  centerline  to  29°  02' 
17.8'  N,  90*  34'  28.4'  W;  thence  to  29* 
02'  12.6'  N.  90*  35'  27.8'  W;  thence  to  29* 
05'  30.8'  N,  90°  35'  27.8*  W;  thence  to  the 
point  of  beginning. 

Size:  2.08  square  nautical  miles. 

Depth:  Ranges  from  6-3G  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  vicinity  of 
Cat  Island  Pass. 
*  [FR  Doc.  88-25577  Filed  11-3-88;  8:45  amj 
B4UJNaCOOE  um-HMi 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

IDocfcet  No.  88-21:  NoUce  No.  1] 

Bus  Window  Retention  and  Release; 
Advance  Notice  of  Proposed 
Rulemaking 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  advance  notice 
announces  that  NHTSA  is  considering 
the  issuance  of  a  proposal  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
No.  217,  Bus  Window  Retention  and 
Release,  by  increasing  the  minimum 
number  of  emergency  exits  on  school 
buses.  The  agency  seeks  comments  on 
the  extent  to  which  such  an  amendment 
would  help  to  speed  the  evacuation  of  a 
bus  following  a  crash,  as  well  as  on  the 
costs  and  operational  aspects  of 
additional  exits,  and  on  any  negative 
effects  (such  as  reductions  in  structural 
integrity  or  seating  capacity). 

This  notice  comprises  one  part  of 
NHTSA's  comprehensive  effort  to 
assess  the  safety  need  to  amend  several 
of  the  motor  vehicle  safety  standards 
relating  to  the  crashworthiness  and 
{ post-crash  performance  of  buses  in 
general  and  school  buses  in  particular. 
These  issues  have  received  substantial 
Ipublic  attention  in  recent  months, 
following  the  tragic  crash  earlier  this 
year  of  a  compact  pickup  truck  driven 
by  a  drunken  motorist  into  a  crowded 
church  bus.  Twenty-seven  of  the  67 
occupants  of  the  bus  died,  apparently  as 
a  result  of  smoke  inhalation,  and  not 
from  impact  trauma  resulting  from  the 
collision.  Even  though  the  Kentucky 
crash  was  a  unique  catastrophe,  and  the 
safety  record  of  school  buses  is 
extremely  positive  overall,  the  agency 
believes  that  it  should  consider  whether 
there  are  improvements  it  could  propose 
in  its  safety  standards  that  might 
provide  a  higher  level  of  safety  than 
currently  exists. 

DATES:  Comment  closing  date  is  January 
3. 1989. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  of  this 
proposal,  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Docket  Room  hours  are  8  a.m.  to  4 
p.m.,  Monday  through  Friday  except 
Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Brubaker.  NRM-12,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  (202)  366-4919. 
SUPPLEMENTARY  INFORMATION:  On  May 
14  of  this  year,  27  persons  died, 
apparently  of  smoke  inhalation  in  a 
Carrollton,  Kentucky  creish  involving  a 
church  bus  and  a  compact  pickup  truck. 
This  catastrophe  was  unique  in  that 
there  had  been  no  fire-related  fatalities 
in  school  bus  crfishes  prior  to  the 
Carrollton  crash.  A  number  of  unusual 
factors  combined  to  make  this  crash  and 
its  consequences  catastrophic.  For 
example,  the  crash  was  extremely 
severe.  The  two  vehicles  involved  had  a 
closing  velocity  in  excess  of  100  hiph. 
During  or  shortly  after  the  crash,  a  fire 
apparently  started  near  or  at  the  front 
bus  entrance  and  was  sustained  by  fuel 
from  the  wreckage.  Twenty-seven 
occupants  of  the  bus  died,  apparently  as 
a  result  of  smoXe  inhalation,  and  not 
from  bodily  injuries  resulting  from  the 
collision.  "The  church  bus,  a  used  school 
bus  designed  to  carry  66  young  children, 
was  filled  to  capacity  with  children, 
teenagers,  and  adults.  There  was 
reportedly  at  least  one  passenger 
sleeping  on  the  bus  floor  and  at  least 
one  picnic  cooler  in  the  aisle. 

The  bus  was  manufactured  in  1977 
shortly  before  the  April  1, 1977  effective 
date  of  the  school  bus  safety  standards 
NHTSA  issued  pursuant  to  the  School- 
bus  and  Motor  Vehicle  Safety 
Amendments  of  1974.  The  bus  was  used 
first  as  a  school  bus,  and  later  sold  to  a 
church.  Thus,  the  bus  was  typical  of  the 
pre-1977  school  bus  body  type  which 
had  been  in  use  for  many  years,  and 
presumably  met  Federal  Motor  Vehicle 
Safety  Standard  No.  302  for  the 
flammability  of  interior  materials  (which 
became  effective  September  1, 1972). 
The  bus  was  not  required  to  comply 
with  the  comprehensive  school  bus 
emergency  exit  requirements  of  ^ 
Standard  No.  217  (which  took  effect  on 
April  1, 1977),  and  apparently  did  not 
fully  meet  all  aspects  of  that  Standard. 

In  the  aftermath  of  the  Kentucky 
crash,  NHTSA  has  initiated  a  series  of 
efforts  to  assess  the  safety  need  to 
amend  several  of  the  motor  vehicle 
safety  standards  relating  to  the 
crashworthiness  of  buses  in  general  and 
that  of  school  buses  in  particular. 
(Under  NHTSA's  regulations,  a  "bus"  is 
a  motor  vehicle  designed  for  carrying  11 
or  more  persons  (driver  included).  A 
"school  bus"  is  a  "bus"  that  is  sold  for 
purposes  that  include  carrying  students 
to  and  from  school  or  related  events 
(common  carriers  in  urban 


transportation  excluded).  49  CFR 
Section  571.3(b).) 

In  taking  these  steps,  NHTSA  wishes 
to  emphasize  that  the  safety  record  of 
these  vehicles  has  been  remarkably 
good.  The  fatalities  in  the  Kentucky 
tragedy  were  the  first  fire-related 
fatalities  in  a  school  bus  on  the  agency's 
record  since  the  agency  began  careful 
tracking  of  all  traffic  fatalities  in  1975. 
Further,  over  the  past  10  years,  school  ^ 

bus  occupants  have  sustained  an 
average  of  15  fatal  injuries  each  year. 
While  each  of  those  fatalities  is  tragic, 
the  number  of  school  bus  occupant 
fatalities  is  small  compared  to  occupant 
fatalities  in  all  other  types  of  motor 
vehicles.  For  example,  in  1987,  there 
were  38,544  occupant  fatalities  in  motor 
vehicles  other  than  school  buses,  which         i 
includes  5,663  deaths  among  children  * 

aged  five  to  1&.  (The  1987  fatality 
statistics  are  representative  of  fatality 
data  in  recent  years.) 

In  view  of  the  3.3  billion  miles 
travelled  by  school  buses  each  year,  the 
school  bus  is  one  of  the  safest  means  of 
travel.  On  a  vehicle  mile  basis,  there  are 
0.5  school  bus  fatalities  per  hundred 
million  vehicle  miles  travelled, 
compared  to  1.9  occupant  fatalities  per 
hundred  miUion  vehicle  miles  in 
passenger  cars.  On  a  per-vehicle-mile 
basis,  school  buses  are  about  four  times 
safer  than  passenger  cars.  And  since  a 
school  bus  carries  more  occupants  than 
a  passenger  car,  the  comparison  on  a 
per-passenger-mile  basis  would  be  even 
more  favorable  for  school  buses. 

The  safety  record  for  other  types  of 
buses  is  also  extremely  good.  Between 
1977  and  1987,  an  average  of  18 
occupant  fatalities  occurred  annually  in 
transit  and  inter-city  buses.  In  this  same 
period,  there  was  one  fire-related 
occupant  fatality  in  a  bus  other  than  a 
school  bus. 

As  safe  as  today's  biases  are,  it  is 
incumbent  upon  NHTSA  to  inquire 
whether  the  bus  fleet  might  be  made 
safer  still.  NHTSA  is  issuing  this  notice 
to  obtain  factual  information  on 
available  technologies,  real-world 
operational  and  environmental 
conditions,  and  other  factors  that  might 
help  the  agency  decide  what  further 
steps  should  be  taken  to  improve  bus 
safety  and  what  steps  could  be 
reasonably  taken  to  reduce  the  risk  of 
another  bus  tragedy  similar  to  the 
Kentucky  crash.  The  agency  believes  it 
is  important  to  find  out  more  about  the        , 
potential  for  fire-rejated  injury  and 
death  on  buses  and  school  buses,  and 
whether  reasonable  measures  can  be 
taken  to  reduce  that  potential. 

While  NHTSA's  review  generally 
encompasses  all  buses,  for  Standard  ' 
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217.  which,  among  other  things,  sets  out 
requirements  for  the  number  and  type  of 
emergency  exits  in  buses,  the  agency  is 
interested  specifically  in  information 
that  applies  to  school  buses.  Under 
Standard  217.  large  and  small  buses 
other  than  school  buses  already  must 
have  multiple  emergency  exits  on  either 
side  of  the  vehicle.  Given  these 
requirements,  NHTSA  believes  that 
further  inquiry  into  additional  exits  for 
non-school  buses  is  urmecessary  at  this 
time. 

Standard  No.  217:  Bus  Window 
Retention  and  Release.  An  important 
factor  in  minimizing  fire-related  injury 
and  death  on  buses  is  the  speed  and 
ease  with  which  occupants  can  evacuate 
the  vehicle  in  an  emergency.  As  part  of 
its  effort  to  assess  whether  there  is  a 
need  to  amend  Federal  requirements  for 
buses,  NlfTSA  is  reviewing  Standard 
No.  217,  Bus  Window  Retention  and 
Release.  When  Standard  No.  217 
originally  became  effective  on 
September  1, 1973,  it  required  that  buses 
other  than  school  buses  have  exits 
whose  square  area  equaled  or  exceeded 
a  number  which  was  the  function  of  the 
number  of  seating  positions.  The  type  of 
exit  used  to  comply  with  this 
requirement  was  left  to  the  choice  of  the 
manufacturer.  School  buses  were 
excluded  from  this  requirement  for  the 
reasons  explained  in  the  notice  of 
proposed  rulemaking: 

In  view  of  discipline  problems  associated 
with  mandatory  quick-release  and  exit 
devices  throughout  a  school  bus  which  may 
interfere  with  the  school  bus  driver's  task, 
and  the  added  risk  of  children  falling  from 
moving  school  buses,  push-out  windows  for 
school  buses  would  remain  optional.  35  FR 
13025;  August  15, 1970. 

The  Standard  did  require  that  when  a 
school  bus  was  voluntarily  equipped 
with  push-out  windows  or  with  other 
emergency  exits,  those  exits  must 
conform  to  the  same  requirements 
specified  in  the  Standard  for  exits  in 
buses  othqr  than  school  buses. 

In  response  to  the  School  Bus 
Amendments  of  1974,  the  Standard  was 
amended  to  include  emergency  exit 
requirements  for  school  buses.  Instead 
of  simply  specifying  the  total  area  of  ail 
the  exits  combined,  leaving  the  choice  of 
exit  type  to  the  manufacturer,  the 
standard  requires  that  all  new  school 
buses  have  either  (1)  one  rear 
emergency  door,  or  (2)  "one  emergency 
door  on  the  vehicle's  left  side  that  is  in  >^ 
the  rear  half  of  the  bus  passenger 
compartment  and  is  hinged  on  its 
forward  side,  and  one  push-out  rear 
window."  Like  all  of  the  agency's  safety 
standards  for  motor  vehicles.  Standard 
No.  217  is  a  minimum  safety  standard,  in 
this  instance  setting  out  the  lowest 


permissible  number  of  emergency  exits 
for  a  school  bus. 

In  this  notice,  the  agency  is  exploring 
the  question  of  whether  additional 
emergency  exits  may  so  facilitate 
exiting  a  school  bus  following  a  crash 
that  a  rulemaking  is  warranted  to 
require  additional  emergency  exits  on 
all  new  school  buses.  (In  a  separate 
document  in  this  issue  of  the  Federal 
Register,  NHTSA  is  seeking  comment  on 
the  related  issue  of  the  flammability 
resistance  of  materials  used  in  bus 
interiors  to  help  the  agency  determine 
whether  rulemaking  action  is  warranted, 
and  if  so,  what  regulatory  approaches 
may  be  viable.  In  addition,  an  ANPRM 
on  the  Federal  Standard  for  fuel  system 
integrity  (FMVSS  No.  301]  is  expected  to 
be  issued  shortly.) 

Any  purchaser  of  a  school  bus  (State, 
school  district,  or  private  school)  may 
use  procurement  specifications  to 
require  that  vehicle  to  meet  a  higher 
standard  than  the  Federal  standard. 
(Under  Federal  law,  any  State  law  that 
requires  school  buses  in  the  state  to 
meet  a  higher  performance  standard  can 
apply  only  to  buses  purchased  for  the 
State's  own  use,  which  NHTSA  has 
interpreted  to  mean  any  public  school 
system  in  that  State.)  The  agency  is 
aware  of  six  states  that  already  require 
more  emergency  exits  for  school  buses 
procured  for  use  by  them  and  their 
subdivisions  than  is  required  under 
Standard  No.  217.  They  are  California, 
Indiana,  New  York,  Oregon, 
Washington,  and  West  Virginia.  In 
addition,  individual  school  districts  or 
private  schools  may  be  purchasing 
buses  with  more  exits  than  the  minimum 
required  under  Standard  217. 

Issues 

This  notice  discusses  a  range  of  issues 
that  NHTSA  is  considering  in  deciding 
whether  to  develop  and  issue  a  proposal 
relating  to  the  emergency  exits  in  school 
buses,  and  makes  a  number  of  requests 
for  opinions  and  data.  Since  this  is  an 
advance  notice  of  proposed  rulemaking, 
no  rule  will  be  issued  on  this  subject 
without  a  notice  of  proposed  ndemaking 
and  further  opportunity  to  comment. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including,  but 
not  limited  to,  statistical  and  cost  data 
^^and  the  source  of  such  information. 
NHTSA  would  like  commenters  to 
respond  to  questions  concerning  the 
following  issues  regarding  additional 
emergency  exits:  (a)  the  safety  need  for 
increasing  the  number  of  emergency 
exits  on  school  buses;  (b)  requirements 


concerning  additional  exits;  (c)  effects  of 
additional  exits  on  other  aspects  of 
safety:  (d)  costs  of  additional  exits;  (e) 
methods  for  encouraging  correct  use  of 
any  such  exits;  and  (f)  incidental 
matters  that  may  arise  as  a  consequence 
of  increasing  the  number  of  required 
exits.  For  easy  reference  m  drafting 
comments,  the  requests  are  numbered 
consecutively. 

Safety  Need.  The  central  issue  in 
considering  whether  to  make  any  safety 
standard  more  stringent  concerns  safety 
need.  State  and  local  school  systems 
and  private  services  that  transport 
students  to  and  from  school  and  school- 
related  activities  are  uniquely  qualified 
to  supply  NHTSA  with  illuminating 
information  on  in-service  experiences 
with  school  bus  emergency  exits. 
Therefore,  the  agency  is  seeking 
comment  from  school  boards,  counties. 
States,  pupil  transportation  services, 
and  others  on  their  experiences  with  use 
of  emergency  exits  in  emergencies. 
While  we  encourage  commenters  to 
respond  with  their  e.xperiences  in  any 
crash  mode,  the  agency  is  particularly 
interested  in  experiences  with 
emergencies  involving  bus  fires. 

1.  Is  it  significantly  easier  and  faster 
to  evacuate  passengers  from  buses 
manufactured  in  accordance  with 
Standard  No.  217's  comprehensive 
school  bus  emergency  exit  requirements 
(which  became  effective  for  school 
buses  on  April  1, 1977)  than  in  pre- 
standard  buses?  What  are  the 
experiences  of  non-school  bus  operators 
(such  as  transit,  intercity,  charter,  and 
private  operators)  with  evacuating 
buses  that  were  manufactured  before 
Standard  217  as  compared  with 
evacuating  those  buses  manufactured 
after  the  Standard  became  effective 
(September  1, 1973  for  buses  other  than 
school  buses)? 

2.  What  injury  and  non-injury  data 
exist  regarding  real-world  experiences 
with  emergency  exits  on  buses?  Based 
on  those  data  or  other  information, 
would  increasing  the  number  of 
emergency  exits  beyond  the  number 
currently  required  by  Standard  217 
facilitate  egress  in  an  emergency?  To 
what  extent? 

3.  What  experience  or  information  led 
to  the  decisions  of  various  States  or 
local  jurisdictions  or  private  operators 
to  n-tier  school  buses  with  additional 
emergency  exits  beyond  the  minimum 
specified  by  Standard  217? 

What  has  been  the  effect  of  that 
decision  on  bus  occupant  safety?  What 
is  the  experience  of  companies  and 
school  districts  that  order  school  buses 
with  additional  safety  exits?  Are  these 
additional  exits  actually  used  in 


accidents?  Are  they  used  correctly? 
Have  problems  with  vehicle 
maintenance,  occupant  tampering,  or 
misuse  changed  as  a  consequence  of 
having  these  additional  exits?  How? 

4.  Standard  No.  217  represents  one 
end  of  the  spectrum  in  the  number  of 
emergency  exits  required  in  a  school  bus 
(one  or  two  depending  depending  upon 
the  option  selected  by  the 
manufacturer),  and  the  State  of  New 
York  the  other  (a  total  of  10  required 
exits).  If  NHTSA  were  to  increase  the 
minimum  number  of  required  school  bus 
emergency  exits,  how  should  the  agency 
determine  what  number  appropriately 
meets  the  need  for  safety?  Should  the 
number  of  exits  be  related  to  vehicle 
passenger  capacity,  to  the  time  it  takes 
to  evacuate  the  vehicle,  or  to  some  other 
factor?  Is  there  an  accurate,  objective 
method  for  testing  evacuation  time? 

Requirements  Concerning  Additional 
Exits.  If  NHTSA  ware  to  propose  an 
emendnient  to  Standard  No.  217 
increasing  the  required  minimum 
number  of  emergency  exits,  then  the 
agency  would  have  to  determine 
appropriate,  objective  specificationrfor 
those  exits.  The  usual  design 
configurations  for  emergency  exits  are 
standard  exit  doors,  roof  hatches,  and 
push-out  windows.  The  agency  is 
censidering  whethen there  are  other 
types  of  exits  that  may  be  appropriate 
for  school  buses.  For  example,  for  larger 
school  buses,  the  windshield  retention 
system  might  be  modified  to  make  the 
windshield  an  avenue  of  escape  in  an 
emergency  if  it  had  a  configuration 
similar  to  a  push-out  side  window. 
NHTSA  is  seeking  comment  on  a 
number  of  questions  relative  to  the 
configuration  of  Required  exits,  and  to 
other  specifications  the  agency  might 
wish  to  consider  if  additional  emergency 
exits  are  required. 

5.  What  specific  test  procedures  and 
performance  requirements  are 
appropriate  for  side  door  exits?  For 
push-out  window  exits?  For  roof  hatch 
exits? 

6.  What  size  should  be  prescribed  for 
additional  door,  window,  or  roof  exits? 

7.  Are  the  current  requirements  for 
emergAicy  release  location  and 
operating  force  appropriate  for  push-out 
windows  on  school  buses?  ** 

8.  To  what  extent  would  Mrider  aisles 
aid  in  reducing  the  time  needed  by 
occupants  to  reach  emergency  exits  and 
leave  the  vehicle?  Are  aisle  widths 
adequate  to  permit  occupants  to  crawl 
toward  an  exit,  if  necessary? 

9.  Would  adding  more  exits  and 
widening  vehicle  aisles  reduce  vehicle 
passenger  capacity?  If  yes,  to  what 
extent  and  at  what  cost?  Also,  if 
passenger  capacity  is  reduced,  would 


additional  buses  have  to  be  placed  in 
service  adding  an  increased  risk  of 
accident? 

Effects  of  Additional  Exits  on  Other 
Aspects  of  Safety.  Any  proposal  for 
manufacturers  to  install  additional 
emergency  exits  should  not  compromise 
other  aspects  of  school  bus  safety.  A 
critical  consideration  in  this  review 
process  is  what  effect  requiring  more 
emergency  exits  would  have  on  the 
structural  integrity  and  other  aspects  of 
the  crashworthiness  of  school  buses. 
Therefore,  NHTSA  seeks  responses  to 
the  following  questions. 

10.  What  effect  will  additional  cutouts 
in  the  main  body  structure  have  on  the 
vehicle's  capability  to  withstand 
crashes?  What  have  the  safety  impacts 
been  in  states  and  Realities  that  already 
require  more  emergency  exits  than  the 
minimum  number  currently  required 
under  Standard  217?  • 

11.  Would  additional  exits  have  to  be 
staggered  (i.e.,  located  so  that  side  exits 
on  opposite  sides  of  a  bus  are  ndt 
directly  across  from  one  another)  to 
maintain  overall  vehicle  structural 
integrity? 

12.  Would  there  be  a  limit  on  the 
number  of  exits  that  could  be  provided 
due  to  additional  weight  on  wheel 
axles? 

13.  If  there  are  additional  push-out 
window  exits,  would  more  exits  of  that 
type  increase  the  risk  of  ejection?  Would 
the  addition  of  other  types  of  exits 
increase  that  risk?  Would  the  risk  of 
roll-over  ejection  be  particularly 
increased? 

14.  Are  current  retention  requirements 
in  Standard  217  adequate  to  ensure  that 
exits  stay  closed  in  a  roll-over  or  other 
crash  mode?  If  push-out  windows 
frequently  are  opened  and  closed  during 
evacuation  drills,  how  would  this 
specific  activity  affect  the  in-service  life 
of  these  windows  and  their  integrity  in  a 
roll-over? 

15.  What  other  potential  adverse 
safety  implications  are  there  for  various 
emergency  exit  configurations? 

Costs  Of  Additional  Exits.  This  spring, 
NHTSA  obtained  information  on  the 
cost  of  retrofitting  school  buses  with 
push-out  window  or  roof  vent 
emergency  exits.  Projected  costs  for 
aftermarket  installation  of  push-out 
windows  were  about  $70.00  per  window, 
and  for  roof  hatch  escapes  about  $300.00 
per  exit.  The  agency  believes  that  the 
cost  of  adding  more  required  emergency 
exits  must  b^  balanced  against  the  ' 

possibility  that  those  who  purchase 
school  buses  andifanspc^  children  in 
themmighTfeel  compelled  to  retain  an 
older  school  bus  instead  .of  replacing  it 
with  a  newer,  more  expepsive  one.  If  a 
requirement  for  additional  emergency 


exits  80  increases  the  cost  of  a  new 
school  bus  that  purchasers  would 
extend  the  in-service  life  of  older 
vehicles,  then  school  bus  passengers 
may  be  at  risk  of  riding  for  a  longer  time 
in  vehicles  that  lack  beneficial  safety 
improvements.  Therefore,  the  agency 
poses  the  following  questions  for 
comment. 

16.  What  would  be  the  likely  cost  to 
final  purchasers  per 'addition  of  an 
emergency  door,  push-out  window,  or 
roof  hatch  to  a  new  school  bus? 

17.  What  is  the  current  number  and 
type  of  new  school  buses  that  hd  ve  been 
ordered  or  deHvered  with  addi'iondl 
emergency  exits?  What  was  the 
additional  cost  for  the  additional  exits? 
What  factors  resulted  in  the  decision  to 
add  emergency  exits  despite  increased 
vehicle  cost? 

18.  What  are  the  cost  implications  if 
additional  exits  result  in  reduced 
passenger  capacity  for  a  vehicle?  What 
practical  experience  have  school  bus 
purchasers  and  manufacturers  had  with 
respect  to  the  subject  of  this  question? 

Encoi^^agiftg-Gerrect  Use  of 
Emergency  Exits.  Regardless  of  the 
number  of  safety  features  incorporated 
into  a  vehicle  and  how  well  they 
perform  in  the  abstract,  the 
effectiveness  of  these  systems  would  be 
compromised  if  occupants  did  not  know 
how  to  use  the  systems  correctly.  While 
NHTSA  has  no  authority  to  regulate 
vehicle  users  or  operations,  part  of  an 
effective  injury  and  fatality  reduction 
and  prevention  program  is  proper  use  of 
safety  features  under  appropriate 
circumstances.  In  an  effort  to  promote 
safe  school  bus  operations  in  the  States, 
the  agency  publishes  a  manual  titled 
"Program  Guideline  on  Pupil 
Transportation  Safety,"  which  provides 
guidance  to  State  governments  on 
encouraging  an  maintaining  pupil 
transportation  safety.  Emergency 
evacuation  guidance  is  an  issue 
addressed  in  this  manual. 

Currently,  NHTSA  is  updating  this 
manual  to  encompass  specific 
recommendations  regarding  emergency 
evacuation  drills  for  school  bus  drivers 
and  occupants  made  by  the  Tenth 
National'Conference  on  School 
Transportation.  In  accordance  with 
these  recommendations,  NHTSA 
encourages  several  evacuation  drills  per 
school  year  that  include  practice  and 
instruction  in  exiting  from  the  bus 
through  the  emergency  doors,  and  in 
opening  door  and  window  exits  in 
emergencies.  The  Conference 
recommendations  include  detailed 
instructions  for  conducting  these  drills. 

NHTSA  believes  that  documented 
user  experience  with  problems  that  arise 
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in  a  drill  nyght  supply  the  agency  with 
valuable  irisight  into  the  safety  need  for 
wider  aisles,  additional  exits,  more 
easily  operated  release  mechanisms, 
clearer  operation  instructions,  and  the 
performance  characteristics  of  various 
exit  configurations. 

19.  Can  school  districts  or  pupil 
transport  services  supply  documentation 
on  their  experiences  with  conducting 
emergency  evacuation  drills?  How  do 
push-out  windows,  standard  doors,  and 
rear  emergency  doors  compare  with 
each  other  for  ease  of  access  and  egress 
in  these  drills? 

20.  What  human  factors  affect  correct 
use  of  emergency  exits?  For  example,  in 
a  circumstance  like  the  Kentucky  crash, 
what  is  the  likelihood  that  a  yoimg  child 
will  jump  from  a  window  five  or  six  feet 
above  the  ground  into  surrounding 

.  darkness?  What  other  human  factors 
could  affect  proper  use?  Are  there 
performance  elements  that  the  agency 
can  introduce  in  a  vehicle  safety 
standard  that  could  facilitate  proper 
use? 

Other  Factors  Incident  to  Requiring 
More  Emergency  Exits.  There  are  other 
factors  which,  though  important,  are  not 
easily  categorized.  Nonetheless, 
experience  and  data  relating  to  these 
issues  may  provide  useful  information 
that  will  influence  the  agency's  decision 
whether  to  propose  amending  Standard 
No.  217.  Therefore,  NHTSA  is'Seeking 
comment  on  the  following  questions. 

21.  Would  the  additional  weight  that 
would  be  added  to  a  vehicle  by 
incorporating  structures  to  support  the 
new  exits  [preventing  separation  of 
exits  in  a  cras^  environment)  ai^ect  the 
vehicle's  earring  capacity  (passenger 
and  equipmejPt  capacity]? 

22.  What  new  problems  would  be 
imposed  on  the  driver  to  control  student 
tampering  with  additional  exits?  Would 
push-out  windows  and  roof  exits 
increase  vandalism?  Should  there  be  an 
alarm  for  each  emergency  exit  to  alert 
the  driver  of  occupant  tampering? 

23.  Given  that  in  some  crash 
situations  there  is  a  greater  chance  of 
fire  for  gas-fueled  buses  than  for  diesel- 
fueled  ones,  should  there  be  different 
requirements  for  diesel-fueled  buses? 
Why?  Why  not? 

24.  To  what  extent  is  storage  space  an 
issue  in  emergency  egress?  Do  school 
buses  need  racks  or  compartments  for 
storing  items  such  as  band  equipment, 
athletic  equipment,  and  picnic  coolers  so 
as  to  avoid  blocking  aisles  and 
passenger  egress  in  an  emergency? 
What  kinds  of  storage  options  currently 
are  available  in  school  buses? 


Impact  Assessments 

Executive  Order  12291  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures. 
NHTSA  has  considered  costs  and  other 
factors  associated  with  this  advance 
notice.  The  agency  has  determined  that 
Executive  Order  12291  is  inapplicable 
because  that  Order  applies  to  notices  of 
proposed  rulemaking  and  final  rules 
only.  However.  NHTSA  has  determined 
that  this  advance  notice  is  a  significant 
rulemaking  action  under  the  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  because  it  concerns  a 
matter  on  which  there  is  substantial 
public  interest. 

If  the  agency  determines  to  propose  a 
rule  requiring  additional  emergency 
exits  on  school  buses,  the  approach  may 
be  to  require  additional  emergency 
doors,  additional  push-out  windows  on 
either  side  of  the  bus,  a  windshield  that 
will  be  the  functional  equivalent  of  a 
push-out  window,  or  a  combination  of 
any  of  these.  Before  the  agency  can 
make  a  full  assessment  of  the  potential 
benefits  of  taking  such  an  action,  it  is 
appropriate  to  obtain  more  detail  on 
school  bus  accidents  in  order  to 
ascertain  better  whether  the  lack  of 
additional  emergency  exits  is  verifiably 
related  to  injuries  and  fatalities.  In  any 
event,  NHTSA  believes  that  there  would 
be  a  benefit  in  requiring  changes  to 
Standard  217  if  those  changes  might 
provide  a  higher  level  of  safety  than  that 
which  currently  exists. 

An  approach  the  agency  could  take  in 
requiring  additional  exits  is  to  use  the 
current  minimum  emergency  exit 
requirements  as  a  baseline,  and  propose 
a  combination  of  exits  such  as  those 
described  in  the  preceding  paragraph. 
Likely  approaches  the  agency  might  take 
are  adding  one  push-out  window  per 
side,  and  one  roof  hatch  in  the  middle  of 
the  bus  (Enhanced  Level  1);  or  two  push- 
out  windows  per  side,  and  two  roof 
hatches  near  the  middle  of  the  bus 
(Enhanced  Level  2). 

The  agency  has  obtained  cost 
estimates  for  retrofitting  push-out 
windows  (about  $70.00  per  exit),  and 
roof  hatches  (about  $300.00  per  exit)  in 
school  buses.  However,  the  cost  of 
installing  an  exit  in  a  school  bus  should 
decrease  about  50  percent  if  the 
installation  is  part  of  the  manufacturer's 
regular  production  run  for  new  vehicles. 
The  industry's  variable  cost  increase  per 
school  bus  for  Enhanced  Level  1  would 
be  ([2  X  $70.00]  -\-  $300] /2,  or  $220  per 
unit.  Duxing  the  last  five  years,  about 
30,000  vehicles  certified  as  school  buses 
were  sold  annually:  therefore,  the  total 
annual  cost  would  be  $220  X  30,000.  or 
$6,600,000.  Making  the  same 


assumptions  for  Enhanced  Level  2,  the^ 
cost  to  the  consumer  would  be  about 
$440  per  bus.  Compared  with  the 
average  cost  of  a  new  bus 
(approximately  $40,000],  these  cost 
increases  are  minimal,  and  should  not 
result  in  a  significant  negative  effect  on 
new  school  bus  sales.  (A  Preliminary 
Regulatory  Evaluation  has  been 
prepared,  and  is  available  in  the  Docket 
for  this  ANPRM.) 

Executive  Order  12612.  NHTSA  has 
analyzed  this  action  under  the  principles 
and  criteria  in  Executive  Order  12612. 
The  agency  has  determined  that  this 
advance  notice  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  The  agency  welcomes  any 
comment  on  this  issue. 

Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act  does  not 
apply  to  advance  notices  of  proposed 
rulemaking.  If  the  agency  decides  to 
issue  a  proposed  rule.  Regulatory 
Flexibility  Act  issues  will  be  addressed. 

Comments 

The  agency  invites  comments  from 
interested  persons  on  the  questions 
presented  in  this  advance  notice  and  on 
any  other  relevant  issues.  The  agency 
asks  thai  comments  on  the  proposal  be 
submitted  in  writing,  and  requests  (but 
does  not  require)  that  there  be  at  least 
10  copies  of  each  comment.  To 
encourage  commenters  to  be  concise, 
NHTSA  requires  that  interested  persons 
limit  their  remarks  to  no  more  than  15 
pages  (49  CFR  553.21).  A  commenter 
may  attach  any  necessary  supporting 
document  without  regard  to  the  15-page 
limit.  All  comments  will  be  filed  and 
available  for  examination  in  the  Docket 
Section  both  before  and  after  the 
comment  closing  date. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  then  it  must  send  three 
copies  of  the  complete  submission, 
including  purportedly  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA.  at  the  street  address 
given  in  the  "Address"  caption.  Further, 
the  commenter  must  send  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  to  the 
Docket  Section.  Submit  each  request  for 
confidentiality  with  a  cover  letter  setting 
out  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

NHTSA  will  consider  allcomments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated  in 
the  "Dates"  caption  of  this  proposal.  To 
the  extent  possible.  NHTSA  also  will 
consider  comments  filed  after  the 


closing  date.  Comments  on  the  advance 
proposal  will  be  available  for  inspection 
in  the  docket.  After  the  closing  date, 
NHTSA  will  continue  to  file  relevant 
information  in  the  Docket  as  this 
information  becomes  available,  and 
recommends  that  interested  persons 
continue  to  examine  the  Docket  for  new 
material. 

Persons  who  wish  to  be  notified  of  the 
receipt  of  their  comments  in  the  Docket 
should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  Docket  supervisor  will 
return  the  postcard  by  mail. 

List  of  Subjects  io  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicle. 

(15  U.S.C.  1392. 1401, 1407;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  November  1, 1988.  ■ 

Barry  Felrice,  [ 

Associate  Administator  for  Rulemaking. 
[FR  Doc.  88-25554  Filed  11-1-88;  12:14  pm] 
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49  CFR  Part  571 

(Docket  No.  88-22:  Notlcs  01] 
RIN  2127-AA44 

Flammabllity  of  Interior  Materials; 
Advance  Notice  of  Proposed 
Rulemaking 

agency:  National  Highway  Traffic 
Satety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  advance  notice 
announces  that  the  National  Highway 
Traffic  Safety  Administration  is 
considering  the  issuance  of  a  proposal  to 
upgrade  Federal  Motor  Vehicle  Safety 
Standard  No.  302,  Flammability  of 
Interior  Materials,  as  it  applies  to  large 
buses  (including  school  buses]  over 
10,000  pounds  gross  vehicle  weight 
rating,  and  requests  comment8>and 
information  to  assist  the  agency  in 
determining  whether  to  issue  such  a 
proposal.  More  specifically,  this  notice  ' 
requests  comments  on  possible 
proposals  relating  to  matters  such  as 
self-extinguishing  seating  materials  (i.e.. 
materials  which,  after  being  ignited, 
cease  to  bum  when  the  source  of 
ignition  is  removed),  toxicity  of  fumes 
given  off  by  burning  or  smoldering 
seating  materials,  smoke  from  burning 
or  smoldering  materials  and  upgraded 
test  procedures.  The  purpose  of  such 
proposals  would  be  to  reduce  the  risk  ot 
fire  to  bus  occupants. 


This  notice  comprises  one  part  of 
NHTSA's  comprehensive  effort  to 
assess  the  safety  need  to  amend  several 
of  the  motor  vehicle  safety  standards 
relating  to  .the  crashworthiness  and 
post-crash  performance  of  buses  in 
general  and  school  buses  in  particular. 
These  issues  have  received  substantial 
public  attention  in  recent  months, 
following  the  tragic  crash  earlier  this 
year  of  a  compact  pickup  truck  driver  by 
a  drunken  motorist  into  a  crowded 
church  bus.  Twenty-seven  of  the  67 
occupants  of  the  bus  died  as  a  result  of 
smoke  inhalation,  and  not  from  trauma 
or  crash  injuries  resulting  from  the 
collision.  Even  though  the  Kentucky 
crash  was  a  unique  catastrophe  and  the 
safety  record  of  school  buses  and  buses 
is  extremely  positive  overall,  the  agency 
believes  it  should  consider  whether 
there  are  improvements  NHTSA  could 
propose  in  its  safety  standards  that 
might  provide  an  even  higher  level  of 
safety. 

DATE:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
January  3, 1989. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number  and 
be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC, 
2055b.  Telephone:  (202)  366-5267.  Docket 
hours  are  8:00  a.m.  to  4:00  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  Jettner.  NRM-12.  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  St.,  SW..  Washington,  DC. 
20590.  Telephone:  (202)  366-4917. 
SUPPLEMENTARY  INFORMATION:  On  May 

14  of  this  year,  a  church  bus  collided 
head-on  with  a  compact  pickup  truck  in 
CarroUton,  Kentucky.  It  was  an 
extremely  severe  crash;  the  combined 
velocity  of  the  two  vpWcIesaT 
moment  of  impactwas  in  excess  of  100 
miles  an  hour,  pdring  or  shortly  after  the 
crash,  a  fire  ap(}arently  started  near  or 
at  the  front  bus  entrance  and  was 
sustained  by  fuel  from  the  wreckage. 
Twenty-s^ven  occupants  of  the  bus  died 
as  a  result  of  smdkcisbalation.  and  not 
from  trauma  or  crash  injuries  resulting 
from  the  collision.  The  church  bus.  a 
used  school  bus  designed  to  carry  66 
passengers,  was  filled  to  capacity  with 
children,  teenagers  and  adults.  There 
was  reportedly  at  least  one  passenger 
sleeping  on  the  bus  floor  and  at  least 
one  cooler  in  the  aisle. 

The  bus  was  manufactured  in  1977 
shortly  before  the  April  1, 1977,  effective 
date  of  the  school  bus  safety  standards 
NHTSA  issued  pursuant  to  the 


Schoolbus  and  Motor  Vehicle  Safety 
Amendments  of  1974.  It  was  used  first 
as  a  school  bus  and  later  sold  to  a 
church.  Thus,  the  bus  was  typical  of  the 
pre-1977  school  bus  body  tjT)e  which 
had  been  in  use  for  many  years,  and 
presumably  met  Federal  Motor  Vehicle 
Safety  Standard  No.  302  for  the 
flammability  of  interior  materials  (which 
took  effect  in  1972).  The  bus  was  not 
required  to  comply  with  the 
comprehensive  school  bus  emergency 
exit  requirements  of  Standard  No.  217 
which  took  effect  on  April  1, 1977,  and 
apparently  did  not  fully  meet  all  aspects 
of  that  school  bus  standard. 

In  the  aftermath  of  the  Kentucky 
crash,  NHTSA  has  initiated  a  series  of 
efforts  to  assess  the  safety  need  to 
amend  several  of  the  motor  vehicle 
safety  standards  relating  to  the 
crashworthiness  of  buses  in  general  and 
that  of  school  buses  in  particular. 
■(Under  NHTSA's  regulations,  a  "bus"  is 
a  motor  vehicle  designed  for  carrying  11 
or  mpre  persons  (dq|pr  included).  A 
"sckool  bus"  is  a  "bus"  that  is  sold  for 
purposes  that  include  carrying  students 
to  and  from  school  or  related  events 
(common  carriers  in  urban 
transportation  excluded).  (49  CFR 
571.3(b)) 

In  taking  these  steps,  NHTSA  wishes 
to  emphasize  that  the  safety  record  of 
these  vehicles  has  been  remarkably 
good.  The  fatalities  in  the  Kentucky 
crash  were  the  first  fatalities  caused  by 
fire  in  a  school  bus  on  the  agency's 
record,  since  NHTSA  began  careful 
tracking  of  all  traffic  fatalities  in  1975. 
Further,  over  the  past  10  years,  school 
bus  occupants  have  sustained  an 
average  of  15  fatal  injuries  each  year. 
While  each  of  these  fatalities  is  tragic, 
the  number  of  school  bus  occupant 
fatahties  is  small  compared  to  occupant 
fataUties  in  all  other  types  of  motor 
vehicles.  In  1987,  for  example,  there 
were  38.544  occupant  deaths  in  motor 
vehicles  other  than  school  buses,  which 
includes  5.663  deaths  among  children 
aged  five  to  IB.  These  fatalities  for  1987 
are  similar  in  number  to  those  of  recent 
years. 

In  view  of  the  3.3  billion  miles 
travelled  by  school  buses  each  year,  the 
school  bus  is  one  of  the  safest  means  of 
travel.  On  a  vehicle-mile  basis,  there  are 
0.5  school  bus  fatalities  per  hundred 
million  vehicle  miles  travelled, 
compared  to  1.9  occupant  fatalities  per 
hundred  million  vehicle  miles  in 
passenger  cars — i.e.,  school  buses  are 
about  four  times  safer  than  passenger 
cars  on  a  per-vehicle  mile  basis. 
Moreover,  since  a  school  bus  carries 
more  occupants  than  a  passenger  car, 
the  comparison  on  a  per-passenger-mile 
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basis  would  be  even  more  favorable  for 
school  buses. 

The  safety  record  for  other  types  of 
buses  is  also  extremely  good.  Occupant 
fatalities  in  inter-city  and  transit  buses 
have  average  18  per  year  over  the  past 
10  years.  During  1977-1987,  there  was 
one  occupant  fataility  in  a  bus  (other 
than  a  school  bus)  in  a  crash  in  which 
fire  was  the  most  harmful  event. 

As  safe  as  today's  buses  are,  it  is 
incumbent  upon  NHTSA  to  inquire 
whether  the  bus  fleet  might  be  made 
safer  still.  NHTSA  is  issuing  this  notice 
to  obtain  factual  information  on 
available  technologies,  real-world 
environmental  conditions  and  other 
factors  that  might  help  the  agency 
decide  what  further  steps  should  be 
taken  to  improve  school  bus  safety  and 
the  steps  that  can  be  reasonably  taken' 
to  reduce  the  risk  of  another  Kentucky 
tragedy.  The  agency  beheves  it  is 
important  to  find  out  more  about  the 
potential  for  fire-related  injury  and 
death  on  buses  and  school  buses,  and 
whether  reasonable  measures  can  be 
taken  to  reduce  that  potential. 

The  agency  is  in  the  process  of 
determining  whether  to  amend  Safety 
Standard  No.  302,  Flammability  of 
Interior  Materials,  as  it  applies  to  large 
buses  (including  large  school  buses) 
over  10,000  pounds  gross  vehicle  weight 
rating  (GVWR).  This  advance  notice 
requests  comments  to  assist  the  agency 
in  developing  viable  approaches 
towards  possibly  increasing  the 
flammability  resistance  of  materials 
used  in  large  buses  and  large  school 
buses.  The  agency  iterates,  however, 
that  this  advance  notice  does  not  intend 
to  signify  that  a  flammability  standard 
different  from  or  more  stringent  than 
Standard  No.  302  would  necessarily 
have  been  beneficial  in  lessening  the 
devastation  in  the  particular 
circumstances  of  the  Kentucky  tragedy. 
The  agency  realises  that  a  more 
stringent  flammability  standard  for  the 
interior  materials  of  diat  bus  may  in  fact 
have  had  little  if  any  effect  on  the 
outcome,  given  the  intensity  of  the  fuel 
fire  and  combinatibn  of  other  factors  in 
the  Kentucky  crash  which  together  made 
that  crash  catastrophic.  For  less  intense 
fires,  however,  it  is  possible  that 
strengthened  flammability  requirements 
could  stop  or  slow  the  spread  of  fire  to 
the  point  of  reducing  the  risk  of  death  or 
injury  to  occupants. 

Among  other  issues,  the  agency  is 
interested  in  obtaining  information  on 
the  safety  need  to  amend  the  current 
fiammability  requirements  of  Standard 
No.  302.  To  assess  such  a  need,  the 
agency  will  consider  the  magnitude  and  , 
nature  of  the  risk  of  fire-related  death  or 
injury  to  vehicle  occupants.  This  risk  is 


related  to  a  variety  of  factors,  including 
the  ability  of  an  occupant  to  escape 
from  a  burning  vehicle,  the  time  needed 
to  escape,  and  the  presence  and 
suitability  of  exits  and  their  ease  of  use. 

Some  of  these  factors  are.  in  turn, 
related  to  each  other.  For  example, 
escape  time  and  effect  of  emergency 
exits  are  related.  The  amount  of  time  an 
occupant  of  a  vehicle  needs  to  escape 
from  a  burning  vehicle  depends  on  the 
source  and  magnitude  of  the  fire,  the 
amount  of  smoke  produced,  the  toxicity 
of  the  fumes,  the  flammability  resistance 
of  the  vehicle  interior  materials  and  the 
speed  and  ease  with  which  egress  is 
possible  fi-om  the  vehicle.  Factors 
relating  to  the  latter  include  the  number 
of  passengers  carried  in  the  vehicle,  and 
the  number  and  size  of  doors,  windows 
and  other  apertures  and  the  ease  of 
opening  them. 

NHTSA  is  addressing  issues  relating 
specifically  to  the  adequacy  of  Federal 
minimum  school  bus  emergency  exit 
requirements  in  an  ANPRM  on  Standard 
No.  217  published  in  today's  edition  of 
the  Federal  Register.  In  addition,  an 
ANPRM  to  examine  possible  revisions 
to  the  Federal  Motor  Vehicle  Safety 
Standard  for  fuel  system  integrity 
(FMVSS  No.  301)  of  buses  (including 
school  buses)  is  expected  to  be  issued 
shortly. 

Because  every  one  of  the  Federal 
motor  vehicle  safety  standards  is 
premised  on  a  safety  need  for  it.  any 
proposal  by  the  agency  to  amend 
Standard  No.  302  must  be  justified  by 
such  a  need.  The  agency  wishes  to 
explore  whether  such  a  need  might  exist 
for  amending  the  requirements  of  this 
standard  as  they  apply  to  buses 
(including  school  buses)  over  10,000 
pounds  GVWR.  and  has  issued  this 
advance  notice  to  request  information 
pertaining  to  these  vehicles. 

The  agency  has  addressed  these  large 
buses  and  school  buses  in  this  ANPRM 
to  reduce  the  likelihood  that  a  tragedy 
similar  to  the  Kentucky  crash  can  recur. 
NHTSA  notes  that  exit  from  those 
vehicles  requires  more  time  than  that 
needed  for  occupants  to  exit  smaller 
buses,  passenger  cars,  multipurpose 
passenger  vehicles  (MPV's)  and  trucks, 
all  of  which  are  more  likely  to  have 
openings  (such  as  doors  or  windows)  for 
possible  egress  nearer  to  every  person 
reasonably  foreseen  to  be  within  the 
vehicle  than  in  the  case  of  large  buses. 
The  agency  has  thus  limited  this 
advance  notice  to  issues  relating  to  the 
fire  protection  of  large  buses  and  large 
school  buses  only.  However,  comments 
are  requested  below  on  including  buses 
with  GVWR  of  10.000  or  less  in  the 
scope  of  this  notice. 


This  notice  discusses  a  range  of  issues 
that  NHTSA  is  considering  in  deciding 
whether  to  develop  and  issue  a  proposal 
relating  to  the  flammability  of  materials 
in  buses  and  makes  a  number  of 
requests  for  opinions  and  data.  For  easy 
reference,  the  requests  are  numbered 
consecutively. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  statistical  and  cost  data, 
and  the  source  of  such  information. 

This  is  an  advance  notice  of  proposed 
rulemaking,  and  no  rule  will  be  issued 
on  this  subject  without  further  notice  of 
proposed  rulemaking  and  opportunity  to 
comment. 

Issues 

Purpose  of  the  standard 

Standard  No.  302,  which  became 
effective  in  September  1972.  is  intended 
"to  reduce  the  deaths  and  injuries  to 
motqr  vehicle  occupants  caused  by 
vehicle  fires,  especially  those 
originating  in  the  interior  of  the  vehicle 
from  sources  such  as  matches  or 
cigarettes."  49  CFR  Section  571.302, 
paragraph  S2.  (Emphasis  added.)  The 
standard  seeks  to  allow  the  driver  time 
to  stop  the  vehicle,  and  if  necessary  for    • 
occupants  to  leave  it,  before  injury 
occurs.The  standard  specifies  a  bum 
rate  of  not  more  than  four  inches  per 
minute  for  materials  used  for  certain 
specified  components  ("covered" 
components)  in  the  occupant 
compartment,  such  as  seat  cushions, 
seat  backs,  seat  belts,  trim  panels, 
compartment  shelves,  curtains,  floor 
coverings  and  all  interior  materials  that 
are  designed  to  absorb  energy  on 
contact  by  occupants  in  the  event  of  a 
crash.  All  portions  of  material  from  a 
specified  "covered"  component  that  are 
within  one-half  inch  of  the  occupant 
compartment  air  space  are  subject  to 
Standard  No.  302'8  bum  rate 
requirements. 

To  aid  the  agency  in  analyzing  areas 
related  to  developing  possible  new 
approaches  in  addressing  vehicle  fires, 
the  agency  requests  responses  to  the 
following  questions: 

1.  Are  there  reasonable,  practicable, 
cost-effective  methods  or  technologies 
that  the  standard  could  incorporate 
which  would  make  a  vehicle  interior 
fire-proof  (i.e..  non-ignitable)  in  the  face 
of  fuel-fed  fires? 

2.  Do  bus  fires  usually  originate  in  the 
undercarriage  or  engine  compartment,  or 


in  the  bus  interior?  Are  bus  fires  usually 
consequences  of  a  crash? 

3.  Should  buses  with  a  GVWR  of 
10,000  pounds  or  less  be  excluded  from 
the  scope  of  this  advance  notice? 

4.  Should  buses  other  than  school 
buses  be  treated  differently  than  school 
buses  for  the  purposes  of  this  ANPRM? 

New  technology 

The  four-inch  per  minute  bum  rate 
requirement  in  Standard  No.  302  for 
passenger  cars.  MPV's.  trucks  and  buses 
was  based  in  part  on  compromises 
between  the  goals  of  flame  resistance 
and  energy  absorption  and  between  the 
cost  of  meeting  Standard  No.  302  and  of 
meeting  the  crashworthiness  standards 
that  had  been  issued  for  those  motor 
vehicles  but  which  were  not  yet  in  effect 
at  the  time  Standard  No.  302  was  issued. 
(See,  FR  289;  January  8. 1971.)  To  aid  the 
agency  in  analyzing  issues  relating  to  a 
possible  change  in  that  requirement, 
such  as  the  availability  of  new 
technology  for  improved  flammability 
resistance  (ignitability;  flame  spread; 
'  |moke  emissions;  toxicity)  and  injury 
reduction  (energy  absorption;  shock 
attenuation:  strength  and  endurance), 
the  agency  requests-information  or 
comments  on  the  following  questions: 

5.  Are  there  new  products  which  are 
used,  or  are  available  for  use,  or  would 
be  suitable  for  use  in  new  bus  interiors 
which  would  improve  the  flammability 
resistance  of  those  interiors  in  school 
buses?  Have  these  products  been  field 
tested,  and  if  so,  what  has  been  the  field 
experience?  Have  there  been  adverse 
experiences?  If  so.  what  was  the 
situation,  and  what  is  the  likelihood  that 
such  a  situation  would  recur?  What  are 
the  costs  of  these  new  products? 

6.  NHTSA  believes  the  most  critical 
area  of  flame  spread  in  bus  interiors 
would  be  the  seat  cushioning  material, 
especially  polyurethane  foam  padding 
What  is  the  number  or  percentage  o* 
school  buses  manufactured  with 
polyurethane  cushions?  What  is  the 
number  or  percentage  of  buses  other 
than  school  buses  manufactured  with 
polyurethane  cushions?  How  much  of  a 
reduction  in  the  bum  rate  of  the 
cushions  would  result  by  use  of 
available  materials  less  flammable  than 
the  polyurethane  used  in  those  seats? 

7.  NHTSA  believes  that  any 
strengthening  or  broadening  of  Standard 
No.  302'8  requirements  must  achieve  a 
net  safety  benefit.  The  agency  requests 
information  on  the  degree  to  which  fire 
protection  requirements  can  be  revised 
without  compromising  other  aspects  of 
bus  safety.  For  instance,  the  agency  is 
concerned  about  how  the  toxicity  of 
buming  and  smoldering  materials  may 
be  increased  by  use  of  flame-retardant 


substances,  and  is  requesting  comments 
on  this  issue  in  the  section  entitled. 
"Chemical  by-products."  Similarly,  the 
agency  is  concerned  about  what  effect 
strengthened  fire  protection 
requirements  could  have  on  passenger 
crash  protection  features  of  school       ~^ 
buses,  which  are  mandated  by  Federal 
Motor  Vehicle  Safety  Standard  No.  222. 
School  Bus  Passenger  Seating  and 
Crash  Protection.  (Standard  No.  222 
incorporates  a  "compartmentalization" 
concept  to  provide  passenger  crash 
protection  on  school  buses.  The 
standard  requires  that  large  school 
buses  protect  school  bus  passengers  by 
providing  them  with  a  protective 
"compattment"  bet wedn"  well-padded 
seats  that  meet  specified  spacing  and 
performance  requirements.)  A  critical 
consideration  in  NHTSA's  review  of 
Standard  No.  302  requirements  is 
whether  additional  or  strengthened  fire 
protection  requirements  would  reduce  a 
manufacturer's  ability  to  use  materials 
currently  enabling  conformance  with 
Standard  No.  222.  and  thereby 
negatively  affect  the  availability  of 
buses  that  conform  to  the  latter 
standard. 

What  are  the  flammability  resistance 
characteristics  of  the  interior  padding  of 
school  bus  seat  backs  and  restra-ining 


advances  in  flame  resistant  materials 
and  flammability  testing  equipment 
since  FMVSS  No.  302  was  first  issued? 

10.  NHTSA  beheves  Standard  No. 
302's  comphance  test  should  replicate 
real-world  crash  conditions  as  closely 
as  reasonably  possible.  Should  Standard 
No.  302  incorporate  a  systems  approach 
in  compliance  testing,  under  which  a 
complete  bus.  entire  bus  seat  or  a  group 
of  seats  is  tested  instead  of  just 
specimens  of  the  materials  alone  or  sub- 
components of  the  seat  alone? 

11.  Is  the  use  of  a  horizontal  bum  rate 
appropriate,  or  should  other 
altematives.  such  as  a  vertical  bum  rate 
be  considered?  Should  new  tests  be 
developed  which  might  better  simulate 
catastrophic  fuel-fires?  A  substantial 
portion  of  the  school  bus  materials 
subject  to  Standard  No.  302  are  installed 
closer  to  the  vertical  than  the  horizontal. 
Does  state-of'the-art  in  math  modelling 
permit  predictions  to  be  made  of  the 
burning  behavior  of  various  materials 
under  simulated  crash  conditions? 

12.  In  its  consideration  of  the  possible 
methods  of  increasing  the  flammability 
resistance  of  interior  materials  used  in 
buses.  NHTSA  has  examined  the 
guidel'.nes  and  regulations  of  other 
Federal  agencies.  Currently,  the  Federal 
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(FMVSS  No.  222)  requirements?  Should 
the  burn  rate  of  this  material 
reduced,  and  if  so.  what  should 
hmits  be? 

8.  Are  there  materials  available  for 
school  bus  seat  padding  and  seat  covers 
that  perform  well  in  terms  of  both 
flammability  resistance  and  injury 
reduction,  and  which  are  cost  and 
weight  effective?  Is  there  any 
performance  or  cost  advantage  in 
concentrating  on  either  seat  covers  or 
cushion  material,  but  not  both? 

'  Performance  ret]  uiremen  ts 

As  already  noted.  Standard  No.  302 
specifies  a  bum  rate  of  not  more  than 
four  inches  per  minute  for  materials 
used  for  certain  components  in  the 
interior  passenger  compartment. 
NHTSA  determines  compliance  with  the 
standard  through  a  laboratory 
procedure,  under  which  a  specimen  of 
materiaFis  mounted  on  a  test  frame, 
placed  in  a  metal  cabinet  and  expo^d 
to  flame  from  a  bunsen  bumer. 

To  aid  the  agency  in  analyzing  issues 
related  to  developing  possible 
requirements  for  improved  flammability 
resistance,  the  agency  requests 
information  or  comments  on  the 
following  questions: 

9.  It  is  desirable  and  feasible  to 
develop  new  performance  requirements, 
and  test  procedures  to  reflect  the 


concept  in  its  flammability 
requirements.  This  concept  developed 
out  of  the  FAA's  concem  that  severe 
thermal  radiation  produced  in  a  full- 
scale  aircraft  cabin  fire  can  break  down 
a  fire-retardent  outer  upholstery 
covering  and  penetrate  into  the  foam 
(typically  polyurethane)  cushion 
material.  "The  flammability  of  foam 
cushion  material  is  of  concem  to  FAA 
because  of  its  determination  that  such 
material  significantly  contributes  to  the 
spread  of  aircraft  cabin  fire.  In  response, 
FAA  developed  a  means  of  retarding 
flame  spread  through  the  use  of  "a  thin 
layer  of  highly  fire-resistant  material  to 
completely  encapsulate  and  protect  the 
larger  mass  of  foam  core  seat  cushion 
material  from  involvement  in  the  cabin 
fire.  This  layer  of  fire-resistant  material 
delays  the  onset  of  ignition  and  retards 
the  involvement  of  the  core  in  the  fire." 
49  FR  43188;  October  26, 1984.  FAA 
estimates  that  the  use  of  fire-blocked 
aircraft  seats  could  provide  aircraft 
passengers  with  an  additional  20  to  60 
seconds  to  exit  bunwng  aircraft  in 
impact  survivable  crashes. 

FAA's  fire-blocking  requirements  are 
performance-orienled.  in  that 
installation  of  fire-blocking  materials  in 
aircraft  is  not  required  by  the  standard. 
Instead,  the  standard  specifies  two  sets 
of  performance  criteria  for  aircraft 


^ 


44630 


Federal  Register  /  Vol.  53,  No.  214  /  Friday.  November  4.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  214  /  Friday.  November  4,  1988  /  Proposed  Rules 44631 


seating  materials.  First  seat  bottom  and 
seat  back  cushion  specimens,  when 
subjected  tc  an  oil  burner  apparatus 
test,  must  have  a  bum  length  not 
exceeding  17  inches  and  average 
percentage  weight  loss  may  not  exceed 

10  percent.  These  criteria  can  be 
attained  by  use  of  fire-blocking 
materials.  (The  fire-blocking 
requirements  are  found  in  Appendix  F  to 

1 1  CFR  Part  25  ) 

Second,  the  FAA  regulations  also 
require  seat  cushion  and  padding 
materials  to  be  self  extinguishing  when 
tested  vertically.  The  average  burn 
length  may  not  exceed  eight  inches,  and 
fiame  time  after  removal  of  the  flame 
source  may  not  exceed  15  seconds.  14 
CFR  Section  25.&53. 

NHTSA  req'jests  comments  on 
whether  any  of  FAA's  requirem.ents  for 
fire  protection  of  seats  and  seat 
cushions  would  be  practicable  and 
effective  fi.r  buses  and  school  buses. 
Would  typical  bus  seats,  or  other 
components,  require  design 
modifications  to  incorporate  FAA's  fire 
blocking  layer  concept?  Are  school  bus 
seats  vandalized  (cut,  torn,  etc.)  to  an 
extent  that  the  fire  blocking  material 
would  be  compromised?  What  would  be 
the  costs  associated  with  the  fire 
blocking  layer  concept  as  applied  to 
buses  and  school  buses?  What  effect,  if 
any,  would  fire-blocking  material  have 
on  compliance  with  the  school  bus 
compartmenlalization  requirements  of 
FNIVSS  No.  222,  under  which 
manufacturers  install  heavily-padded 
Eeat  backs  and  restraining  barriers  to 
reduce  the  likelihood  of  death  and  injury 
resulting  from  the  impact  of  passengers 
with  structures  within  the  vehicle? 

13.  The  Urban  Mass  Transportation 
Administration  (UMTA)  has  in  effect 
several  guidelines,  or  recommended 
practices,  for  testing  flammability  and 
smoke  emission  characteristics  of  rapid 
rail  transit  and  light  rail  transit  vehicles 
(49  FR  32462;  August  14. 1964).  These 
guidelines  specify  different  tests  for 
various  materials,  including  seat  cushion 
material  and  floor  coverings. 

NHTSA  requests  comments  on 
whether  several  or  all  of  the  UMTA 
recommended  practices  could  also  be 
effective  in  eliminating  the  safety 
hazards  caused  by  fires  in  buses,  while 
at  the  same  time  enabling  seat  cushions, 
padding  and  other  materials  used  for 
school  bus  passenger  crash  protection  to 
provide  their  safety  benefits? 

Burning  and  smoldering.  Standard  No. 
302  does  not  address  possible  problems 
concerning  the  toxicity  of  emissions  that 
are  given  off  by  the  burning  or 
smoldering  of  interior  materials.  Burning 
is  flaming  combustion,  uniting  the 
organic  material  with  oxygen. 


Smoldering  is  nonllaming  combustion. 
Both  may  propagate  by  a  "front"  or 
"wave"  which  involves  air  oxidation. 
Heat  is  liberated  during  either  process. 
Both  may  be  self-sustaining,  or  may 
require  assistance  from  an  adjacent 
energy  source.  Flexible  polyurethane 
foams,  even  if  fire-re  lardant.  can 
smolder  when  in  contact  with  a 
smoldering  cotton  fabric,  and  some 
polyurethane  foams  will  smolder  in  a 
self-sustained  mode  (without  help  from 
a  cotton  fabric). 

Some  toxic  products  are  produced  in 
dangerous  concentrations  when  the 
.source  material  is  burning  and  in  small 
concentrations  when  the  source  is 
smoldering  (e  g.,  carbon  dioxide,  sulphur 
dioxide).  On  the  other  hand,  for  some 
products,  the  inverse  is  true.  For 
example,  carbon  monoxide,  nitrogen 
oxides,  and  hydrogen  cyanide  are 
produced  in  dangerous  concentrations 
during  smoldering  and  in  small 
concentrations  during  free  burning  of  the 
source  material.  Some  other  products 
(e.g.,  halogen  acids)  are  produced  in 
dangerous  concentrations  during  both 
free  burning  and  smoldering  conditions. 

To  aid  the  agency  in  analyzing  issues 
related  to  developing  a  possible 
proposal  relating  to  the  toxicity  of  fumes 
produced  by  burning  or  smoldering 
materials  in  bus  and  school  bus  interior 
compartments,  the  agency  requests 
information  or  cohiments  on  the 
following  questions: 

14.  What  factors  determine  when 
smoldering  can  occur? 

15.  What  governs  the  propagation 
rate? 

18.  Under  what  conditions  will  a 
transition  from  smoldering  to  flaming 
occur? 

Chemical  by-products.  Fires  can  result 
in  bum  inj'ory  and  tissue  destruction, 
asphyxiation  and  poisioning  by  gaseous 
products  of  combustion.  A  broad 
spectrum  of  gaseous  compounds  are 
typically  produced  during  combustion, 
many  of  which  are  highly  toxic  to 
humans.  The  composition  of  the 
compounds  is  strongly  dependent  on 
many  variables,  such  as  the  composition 
of  the  burnable  components,  the  manner 
that  these  components  are  engulfed  by 
the  fire,  and  the  gas  flow  pattern  within 
a  burning  structure. 

Some  of  the  substances  are  potential 
asphyxiants  (such  as  carbon  monoxide) 
which  displace  oxygen  from  the 
hemoglobin  and  thus  disturbs  the 
normal  oxygen  delivery  in  the  body. 
Other  substances  (such  as  hydrogen 
cyanide)  interfere  with  specific 
enzymatic  reactions.  Hydrogen  cyanide 
severely  inhibits  the  body's  oxygen 
transfer  mechanism,  causi^  tissues  to 
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become  unable  to  remove  oxygen  from 
the  blood. 

There  can  also  be  combustion 
products  from  burning  or  smoldering  bus 
and  school  seats  that  contain  highly 
toxic  agents  affecting  the  central 
nervous  system,  and  metal-containing 
soots.  For  example,  foam  material 
generally  used  in  bus  and  school  bus 
seat  cushion  construction  and  for 
padding  may  give  off  toxic  fumes,  dense 
smoke,  and  use  oxygen  at  high  rates 
when  burning.  Depending  on  the  density 
and  composition  of  the  smoke, 
asphyxiation  can  occur  in  a  few 
minutes,  even  when  the  burning  or 
smoldering  material  bums  at  a  rate 
within  the  limits  set  by  Standard  No. 
302. 

At  this  time,  the  National  Academy  of 
Sciences  is  working  for  UMTA  to 
develop  guidelines  for  the  detection  and 
prevention  of  toxic  gases  when  a 
material  bums.  The  Academy  is  bringing 
together  a  committee  of  industry  and 
academic  experts  through  the  National 
Materials  Advisory  Board.  These 
experts  will  review  existing  and 
proposed  research  technology  and 
industry  practice.  Work  done  for  other 
agencies  such  as  the  U.S.  Navy  and  the 
Occupational  Safety  and  Health 
Administration  will  be  included  in  the 
review. 

After  review,  these  experts  will 
recommend  guidelines  on  the  toxicity  of 
combustion  products  of  materials  used 
in  transit  applications.  They  plan  to 
assemble  a  report  by  the  end  of  1989 
that  contains  these  guidelines. 

NHTS  will  carefully  review  the  report 
when  it  is  issued  to  determine  whether 
and  to  what  extent  the  guidelines  could 
be  incorporated  into  the  Federal  motor 
vehicle  safety  standards.  In  the 
meantime,  however.  NHTSA  requests 
information  or  data  on  the  following 
questions  related  to  developing  possible 
requirements  to  reduce  the  toxicity  of 
buming  materials  on  buses  and  school 
buses: 

17.  What  are  the  chemical  by-products 
created  by  buming  or  smoldering 
materials  in  the  interior  compartment  of 
buses  and  school  buses?  In  what 
amounts  are  these  substances  produced? 

18.  The  agency  believe  that  it  should   , 
not  consider  more  stringent  bum  rate 
requirements  without  also  considering 
whether  there  is  a  necessary  trade-off 
between  stringency  of  fire  protection 
requirements  and  the  degree  of  danger 
posed  by  smoke  or  toxic  gases  from  the 
buming  of  the  materials  used  to  comply 
with  those  requirements.  The  agency 
recognizes  that,  at  the  time  Standard  No. 
302  was  issued,  the  problem  of  toxic 
combustion  by-products  was  closely 


related  to  that  of  bum  rate.  In  an  early 
preamble  for  the  standard,  NHTSA  said: 

Released  of  toxic  gases  is  one  of  the  injury- 
producing  aspects  of  motor  vehicle  fires,  and 
many  of  the  common  ways  of  treating 
materials  to  reduce  their  bum  rates  involve 
chemicals  that  produce  highly  poisonous 
gases  such  as  hydrogen  chloride  and 
hydrogen  cyanide  *  *  *  Until  enough  is 
known  in  this  area  to  form  the  basis  for  a 
standard,  and  to  estabhsh  the  proper 
interaction  between  bum  rate  and  toxicity,  ' 
this  uncertainty  constitutes  an  additional 
reason  for  not  requiring  self-extinguishing 
materials.  36  FR  289:  January  8, 1971. 

What  materials  are  currently 
available  that  might  lessen  the 
flammability  of  buses  and  that  might 
also  lessen  the#smoke  and  toxicity  of 
gases  emitted  during  vehicle  fires?  How 
readily  available  are  these  materials 
and  what  are  their  costs? 

19.  If  requirements  on  toxicity  were  to 
be  proposed,  what  requirements  would 
be  reasonable?  What  are  the 
carcinogenic  and  mutagenic  properties 
of  fire  retardant  materials? 

20.  NHTSA  is  concerned  whether 
there  should  be  limits  placed  on  the 
optical  density  of  smoke  and  fumes  from 
a  fire,  and  if  so,  what  those  limits  sjiould 
be.  Comments  are  requested  on  the 
ability  of  occupants  of  a  bus  or  school 
bus  to  see  their  way  to  an  exit  or  read 
instnictions  for  opening  an  emergency 
exit  in  the  event  of  a  fire.  What  is  the 
relationship,  if  any,  between  the  density 
of  the  emissions  and  their  toxicity? 

General  cost  issues:  The  agency 
rpquests  that  cost  estimates  be  provided 
on  an  incremental,  per-seat  basis.  That 
is,  what  is  the  cost  to  build  a  bus  seat 
using  the  new  material  versus  the  cost 
per  seat  using  present  materials.  In 
addition  to  information  and  data  on 
costs  specifically  relating  to  the 
materials  and  test  procedures  discussed 
in  the  preceding  questions,  the  agency 
requests  information  on  the  following 
questions: 

21.  How  would  increased  cost  of  new 
buses  affect  purchasing  decisions?  What 
is  the  threshold  increase  in  cost  above 
which  the  owners  and  operators  of  older 
buses  (or  older  school  buses)  would  be 
induced  to  retain  those  buses  instead  of 
acquiring  new  ones?  What  number  or 
percentage  of  older  buses  would  be 
retained,  and  by  whom? 

22.  Should  NHTSA  require  bus 
manufacturers  to  equip  their  vehicles 
with  one  or  more  fire  extinguishers?  Or 
is  that  subject  more  appropriately 
addressed  by  Federal  or  State 
government  agencies  with  responsibility 
for  operational  safety  and  inspections? 

If  it  is  believed  NHTSA  should  be 
require  the  fi.'e  extinguishers,  comments 
are  requested  to  suggest  the  number. 


type,  and  location(8]  of  the  extinguishers 
NHTSA  should  conside^requiring  for 
buses.  What  percefltage  of  existing 
buses  and  school  buses  have  fire 
extinguishers?  Where  and  how  are  such 
"  extinguishers  mounted?  How  often  have 
they  been  used?  Are  there  any  problems 
with  vandalism?  What  are  the  costs, 
including  maintenance  and 
replacement? 

23.  Should  automatic  fire 
extinguishing  systems  be  required  for 
buses?  If  so,  what  type  of  system(s)? 

24.  Instead  of  an  overall  revision  of 
Standard  No.  302's  requirements  for 
buses  and  school  buses,  should  the 
agency  consider  proposing  new 
flammability  requirements  only  for 
specific  arcci.s  or  components  of  the 
vehicles  interior?  For  example,  should 
bus  seat  cushions  and  seat  backs  be 
subject  to  more  stringent  requirements 
than  other  components  of  the  vehicle, 
such  as  compartment  shelves?  If  a 
targeted  approach  deserves  further 
consideration  by  NHTSA,  which  areas 
or  components  should  have  the  highest 
fiammability  resistance?  How  effective 
would  each  of  these  targeted 
approaches  be  as  a  countermeasure  to 
vehicle  fires?  How  would  a  targeted 
approach  affect  the  costs  associated 
with  a  possible  upgrade  to  Standard  No. 
302? 

25.  The  agency  believes  that  diesel 
fuel  may  be  less  flammable  than 
gasoline  in  certain  types  of  crash 
situations.  Should  the  agency  consider 
different  performance  criteria  for  fire 
protection  for  gasoline-versus  diesel- 
fueled  buses  based  on  the  differences  in 
the  flammablity  of  their  fuels? 

Potential  Regulatory  Impacts 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with 
requirements  addressing  the  areas 
discussed  above.  This  advance  nofice  of 
proposed  rulemaking  is  not  subject  to 
Executive  Order  12291,  since  that  order 
applies  to  notices  of  proposed 
mlemaking  and  final  rules  only. 
However,  NHTSA  believes  that  this 
advance  notice  is  a  "significant" 
rulemaking  action  under  the  Department 
of  Transportation  regulatory  policief 
and  procedures.  The  advance  notice 
concerns  a  matter  in  which  there  is 
substantial  pubHc  interest.  The  agency 
■has  prepared  a  Preliminary  Regulatory 
Evaluation  (PRE)  which  addresses 
preliminary  estimates  of  the  costs  and 
benefits  of  potential  countermeasures 
that  the  agency  is  considering  in  this 
action.  The  evaluation  is  available  in  the 
docket.  i 

This  action  has  analyzed  in 
accordance  with  the  principles  and         * 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 
implicatigns  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
NHTSA  has  considered  the 
environmental  imphcations  of  this 
action,  in  a'ccordance  with  the  National 
Environmental  Policy  Act.  In  the  event  a 
proposal  is  is|sued  upgrading  the 
flammability  resistance  of  materials  in 
buses  and  school  buses,  an 
Environmental  Assessment  or  draft 
Environmental  Impact  Statement,  as 
appropriate,  will  be  prepared  end 
placed  in  the  public  docket. 

Comment 

NHTSA  sohcits  public  commer.ls  on 
this  notice.  It  is  requested  but  nnf 
required  that  10  copies  be  subn..l*ed. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
com'plete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be      , 
accompanied  by  a  cover  letter  setting 
forth  the  informafion  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
advance  proposal  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  on  the  advance  proposal  will  ^ 
be  available  for  inspection  in  the  docket. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in' the  docket  after  the  closing 
date,  and  A  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed.* 
•stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 


1. 
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A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 

vehicles. 

(15  U.S.C.  1392. 1401, 1407;  delegation  a'f 
authority  at  49  CFR  1.50) 

Issued:  November  1, 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  8&-2555  FQed  11-1-88;  12:14  p.m.] 

BILUNQ  CODE  4910-fi«-M 


49  CFR  Part  574 

rOocket  No.  70-12;  Notic*  26] 
RIN  2127-AB18 

Tire  Identification  and  Recordkeeping; 
Changes  to  Voluntary  Tire 
Registration  Procedures 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Termination  of  rulemaking. 

summary:  This  notice  terminates  the 
rulemaking  action  begun  by  NHTSA 
when  it  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
requesting  comments  on  methods  that  it 
believed  might  significantly  increase  the 
number  of  consumers  who,  having 
purchased  tires  ftom  independent 
dealers  and  distributors,  voluntarily 
register  their  names  and  addresses  with 
the  tire  manufacturers.  This  registration 
information  is  used  by  tire 
manufacturers  to  contact  consumers  in 
the  event  of  a  recall  of  defective  or 
noncomplying  tires. 

The  same  law  that  established  the 
voluntary  registration  system  for 
independent  dealers  also  directed 
NHTSA  to  evaluate  the  effect  that  this 
new  system  had  on  tire  registration. 
Based  on  that  evaluation  the  agency  had 
to  determine  whether  to  impose 
additional  requirements  to  increase  the 
rate  of  tire  registration.  Any 
determination  to  impose  additional 
requirements  must  consider  the  risk  to 
motor  vehicle  safety  and  the  extent  to 
which  those  additional  requirements 
would  increase  the  percentage  of  first 
purchasers  that  register  their  tires,  as 
well  as  the  costs  and  burdens  that 
would  be  imposed  on  manufacturers. 


independent  tire  dealers  and 
distributors  by  additional  requirements. 

This  notice  announces  the  agency's 
determination  that  implementation  of 
any  of  the  suggested  steps  in  the 
ANPRM  would  not  significantly  increase 
the  level  of  registration  under  tbe 
program  for  volimtary  tire  registration. 
Based  on  this  determination,  the  agency 
is  terminating  its  pending  rulemaking  to 
impose  additional  requirements  in  the 
voluntary  tire  registration  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Cook,  Crash  Avoidance 
Division.  NHTSA,  400  Seventh  Street 
SW.,  Washington  DC  20590  (202-365- 
4805). 
SUPPlfMENTARY  INFORMATION:  . 

I.  History  of  Voluntary  Tire  Registration 

A.  Motor  Vehicle  Safety  and  Cost 
Savings  Authorization  Act  of  1982 

The  Motor  Vehicle  Safety  and  Cost 
Savings  Authorization  Act  of  1982  (96 
STAT.  1620,  Pub.  L  97-331)  amended  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  "Safety  Act",  15  U.S.C. 
1381  et  seq.)  by  changing  the  tire 
registration  requirements  which  apply  to 
independent  dealers  and  distributors. 
An  independent  dealer  or  distributor  is 
one  whose  business  in  not  owned  or 
controlled  by  a  tire  manufacturer.  In  the 
committee  reports  regarding  the 
Authorization  Act  of  1982,  Congress 
noted  that  under  the  then  current 
requirements  for  mandatory  registration 
by  all  dealers  and  distributors, 
independent  dealers  registered  only 
about  20  percent  of  the  tires  they  sold. 
Those  dealers  whose  business  was 
owned  or  controlled  by  a  tire 
manufacturer  registered  between  80  and 
90  percent  of  the  tires  they  sold.  Given 
the  wide  disparity  in  tire  registrations, 
Congress  determined  that  an  alternative 
method  of  tirej-egistration  should  be 
instituted  for  tires  sold  by  independent 
dealers. 

Accordingly,  section  158  of  the  Safety 
Act  was  amended  to  prohibit  NHTSA 
from  requiring  independent  dealers  to 
comply  with  the  requirements  for 
mandatory  registration  by  dealers. 
Given  the  high  registration  rates  for  tires 
sold  by  non-independent  dealers,  this 
amendment  did  not  affect  the 
registration  procedures  for  stores  owned 
or  controlled  by  the  tire  manufacturers. 
Under  the  program  for  voluntary 
registration  by  consumers,  theterimary 
responsibility  for  registering  tires  sold 
by  independent  dealers  is  borne  by  the 
purchaser  instead  of  the  dealer.  Section 
158(b)(2)(B)  directs  NHTSA  to  require 
that  independent  dealers  (1)  fill  in  the 
tire  identification  number(B)  of  the 
tire(8)  sold  to  a  purchaser  on  a  given 


registration  form  and  then  (2)  give  the 
form  to  the  purchaser.  The  purchaser 
then  may  decide  whether  to  register  the 
tires  by  filling  in  his  name  and  address 
by  affixing  a  stamp  and  mailing  the  form 
to  the  tire  manufacturer  or  designee. 
Section  158(b)(3)  of  the  Safety  Act 
directed  NHTSA  to  conduct  an 
evaluation  after  two  years  of  voluntary 
registration  to  determine  whether  the 
new  procedures  had  increased  the 
registration  rate  of  tires  sold  by 
independent  dealers.  This  section 
further  requires  the  agency  to  determine 
whether  to  Impose  any  additional 
requirements  on  the  independent 
dealers  or  the  tire  manufactiuers  to 
produce  higher  levels  of  tire  registration. 

B.  NHTSA 's  Evaluation  Reports  on 
Voluntary  Tire  Registration  ■* 

NHTSA  prepared  a  preliminary 
evaluation  report  on  the  voluntary  tire 
registration  system.  A  notice  seeking 
public  comment  on  the  preliminary 
report  was  published  at  50  FR  39214, 
September  27. 1985.  The  tentative 
conclusions  of  that  report  were  "as 
follows: 

1.  Registration  rates  for  tires  sold  by 
independent  dealers  dropped  from  18.1 
percent  under  mandatory  registration  to 
10.8  percent  under  voluntary 
registration.  There  was  no  comparable 
decline  in  the  registration  of  tires  sold 
by  non-independent  dealers  still  subject 
to  mandatory  registration  procedures. 

2.  The  rate  of  tires  voluntarily 
registered  by  consumers  may  be  closer 
to  8.4  percent  than  10.8  percent  because 
many  of  the  registrations  of  tires  sold  by 
independent  dealers  were  due  to  the  use 
by  some  independent  dealers  of 
computers  which  automatically 
registered  tires  at  the  same  time  they 
recorded  sales  or  due  to  the  decision  of 
other  independent  dealers  to  continue 
following  the  mandatory  procedures. 

3.  Tire  manufacturers  and  brand  name 
owners  provided  the  independent 
dealers  with  a  sufficient  number  of 
registration  forms  to  enable  the  dealers 

to  give  one  to  each  tire  purchaser.  '"^ 

4.  There  are  no  records  of  any 
registrations  for  tires  sold  by  more  than 
70  percent  of  all  independent  dealers. 
Many  of  the  other  independent  dealers 
had  very  low  registration  rates. 

The  agency's  December  1987  report  on 
voluntary  tire  registration  came  to  the 
following  conclusions: 

1.  Since  the  1985  study,  the 
registration  rate  for  independent  dealers 
has  continued  to  decline:  first  to  10.2 
percent  between  July  1985  and  June  1986 
and  then  to  9.3  percent  between  July 
1986  and  June  1987.  Excluding  computer 
assisted  registration  systems  used  at  a 


few  independent  dealers,  the 
registration  rate  of  independent  dealers 
declined  to  8  percent. 

2.  The  registration  rate  for  company 
owned  stores  remained  over  86  percent 
during  this  period. 

3.  Five  brands  sold  by  independent 
dealers  achieved  registration  rates  thai 
exceeded  20  percent.  Nevertheless, 
much  of  this  success  can  be  attributed  to 
the  use  of  mandatory  procedures 
instituted  by  the  independent  ' 
distributors  selling  these  tire  brands. 

II.  Advance  Notice  vf  Proposed  . 

Rulemaking  ' 

A.  General  Information  Concerning 
ANPRM 

In  response  to  public  comments 
concerning  NHTSA's  preliminary 
evaluation  report  on  voluntary  tire 
registration  (50  FR  39214.  September  27. 
1985).  the  agency  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  which  appeared  at  51  FR 
45916  (December  23, 1986).  The  ANPRM 
outlined  the  statutory'  and  regulatory 
history  of  mandatory  and  voluntary  tire 
registration.  It  also  armounced  the 
agency's  tentative  determination  that 
the  existing  level  of  voluntary  tire 
registration,  which  the  1985  preliminary 
evaluation  report  estimated  to  be  a*  10.8 
percent,  was  unacceptable.  The  ANPRM 
stated  that  the  voluntary  registration 
procedures  cannot  work  if  the 
independent  dealers  do  not  provide  the 
registration  forms  which  purchasers  can 
complete  and  return  to  the  tire 
manufacturers.  NHTSA's  evaluation 
showed  that  only  about  22  percent  of  the 
consumers  purchasing  new  tires  from 
independent  dealers  remembered 
receiving  the  registration  forms  from  the 
tire  dealer.  The  evaluation  also  showed 
that  in  the  case  of  70  percent  of  all 
independeht  tire  dealers  for  the  largest 
tire  manufacturer,  no  tires  sold  by  those 
dealers  have  been  registered  under  the 
voluntary  registration  procedures.  These 
facts  led  the  agency  to  conclude  that 
many  independent  dealers  are  not ' 
routinely  providing  registration  foi^ns  to 
tire  purchasers. 

In  response  to  the  statutory  mandate 
in  section  158(3)(B)(i),  the  ANPRM  set 
forth  four  suggestions  which  the  agency 
believed  might  significantly  increase 
voluntary  tire  registration.  The  first 
suggestion  was  to  amend  Part  574  to 
require  that  the  tire  manufacturers 
include  prepaid  postage  on  the 
registration  forms.  This  theoretically 
would  have  encouraged  more 
purchasers  to  return  the  registration  ,. 
forms. 

The  second  suggestion  was  for  a 
public  education  campaign,  which 


would  have  required  that  the  Uniform 
Tire  Quality  Grading  Standards 
(UTQGS)  information  pamphlet  contain 
a  brief  explanation  of  the  purpose  of  tire 
registration  and  instruct  consumers  to 
ask  the  tire  dealer  for  a  registration 
form.  The  manufacturers  currently  must 
publish  these  information  pamphlets 
pursuant  to  49  CFR  575.104.  Under  this 
suggestion,  the  agency  was  to  include 
information  on  the  purpose  and 
importance  of  tire  registration  in  its 
other  consumer  education  acti\itie8. 

The  third  suggestion  was  to  establish 
a  central  clearing  house  to  receive  all 
registration  forms  distributed  to 
consumers  by  independent  dealers.  All   £ 
the  registration  forms  provided  by  the     £ 
tire  manufacturers  to  independent  ? 

dealers  would  have  been  addressed  to  ?, 
this  single  clearing  house,  regardless  of  ^ 
which  manufacturer's  tires  were  being 
registered.  The  clearing  house  then 
would  have  forwarded  the  registration 
forms  it  received  to  the  appropriate 
manufacturer  or  its  designee.  The 
independent  dealers  were  to  keep  just 
one  form  for  all  brands  of  tires  sold. 

The  fourth  suggestion  was  to  rescind 
the  regulatory  requirements  of  Part  574 
related  to  tire  registration  by  dealers 
and  distributors.  In  its  place,  the  agency 
would  have  directed  each  tire 
manufacturer  to  devise  its  own  method 
of  compliance  with  the  statutory 
requirements  in  156(b)(1)  that  the  tire 
manufacturers  "cause  the  establishment 
and  maintenance  of  records  of  the  name 
and  address  of  the  first  purchaser  of 
each  tire  produced  by  the 
manufacturer." 

The  ANPRM  asked  for  comments  on 
each  of  the  agency's  four  suggestions 
and  ideas  for  other  possible  rulemaking 
actions  that  would  significantly  increase 
the  registration  rates  for  tires  sold  by 
independent  dealers.  In  changing  front  a 
mandatory  to  a  voluntary  registration 
program,  the  legislative  history  indicates 
that  Congress  intended  to  increase  the 
return  of  registration  forms  from 
independent  tire  dealers  to  a  level 
exceeding  20  percent,  which  was  the 
rate  of  registration  under  the  mandatory 
registration  program  that  Congress 
rescinded  in  1982.  (See  H.R.  No.  97-576, 
97th  Cong..  2d  Sess  at  8:  S.  Rep.  No.  97- 
505.  97th  Cong..  2d  Sess.,  at  7  (1982)) 

Pursuant  to  section  158(b)(3)(iii)  of  the 
Safety  Act.  the  commenters  also  were 
informed  that  NHTSA  may  order  by  rule 
additional  requirements  to  the  voluntary 
registration  procedures  "only  if  the 
(NHTSA)  determines  that  such 
requirements  are  necessary  to  reduce 
the  risk  to  motor  vehicle  safety,  after 
considering  (I)  the^cost  of  such 
requirements  to  manufacturers  and  the 
burden  of  such  requirements  upon 


dealers  and  distributors,  as  compared  to 
:  the  additional  percentage  of  first 
purchasers  of  tires  with  respect  to  whom 
records  would  be  established  and 
maintained  as  a  result  cf  the  imposition 
of  such  requirements:  and  (II)  the  extent 
to  which  dealers  and  distributors  have 
encouraged  first  purchasers  to  register 
the  tires,  and  the  extent  to  which 
dealers  and  distributors  have  complied 
with  (the  voluntary  registration 
procedures)." 

The  ANPR^  further  requested  that 
the  commenters  provide  information  on 
the  costs  and  operating  procedures 
currentiy  used_by  the  tire  manufacturers 
and  brand  name  owners  to  register  tires 
under  the  procedures  specified  in  49 
CFR  Part  574.  The  ANPRM  sought 
comments  on  the  following  specific 
topics:  1.  The  precise  process,  including 
each  step,  used  by  the  manufacturer  or 
brand  name  owner  to  register  tires, 
above  and  beyond  the  steps  specified  in 
49  CFR  Part  574;  2.  The  cost  to  the 
manufacturer  or  brand  name  owner  for 
each  step  in  the  process  listed  in  number 
1;  and  3.  any  problems  experienced  by 
the  manufacturer  or^Brand  name  owner 
in  connection  with  its  tire  registration 
process. 

NHTSA  received  22  written  comments 
from  tire  manufacturers,  industry  trade 
associations,  citizens,  and  others  in 
response  to  this  ANPRM.  The 
commenters  addressed  the  voluntary 
tire  registration  program  in  general  as 
well  as  the  four  suggestions  expressly 
outlined  in  the  ANPRM.  Several 
commenters  also  offered  other 
suggestions  concerning  methods  to 
improve  the  rate  of  voluntary  tire 
registration.  The  agency  has  considered 
all  of  these  comments  in  reaching  its 
conclusion  to  terminate  the  rulemaking. 
The  most  significant  comments,  along 
with  the  agency's  response  are  set  forth 
below.  » 

B.  General  Comments  on  the  ANPRM 
Concerning  Voluntary  Tire  Registration 

Various  tire  manufacturer's,  industry 
trade  associations,  aad  other 
commenters  involved  in  the  voluntary 
tire  registration  process  strongly 
opposed  voluntary  tire  registration  in 
general  and  the  four  suggested 
additional  steps  in  particular. 

Several  commenters  stated  that 
voluntary  tire  registration  was  not 
needed  because  the  low  rate  of  tire 
recalls  indicated  that  the  risk  to  motor 
vehicle  safety  is  very  small.  In  1983, 
98.546  tires  were  recalled;  in  1984.  80.766 
tires  were  recalled,  and  in  1965.  25.799 
tires  were  recalled.  Since  175.000,000* 
tires  are  produced  annually,  the 
percentage  of  tires  recalled  was  about 
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6/100  of  one  percent  ui  1983.  5/100  of 
one  percent  in  1984.  l/lOO  of  one  percent 
in  1985,  and  4/100  percent  over  the  three 
ye^  period.  Several  commenters  agreed 
with  the  statement  in  the  ANPRM  that 
"This  low  recall  rate  indicates  that  the 
low  tire  registration  rates  have  not 
resulted  in  the  public  frequently  and 
unknowingly  driving  on  tires  that  have 
been  recalled  by  the  manufacturer."  51 
FR  45919.  For  instance,  Metzeler 
Motorcycle  Tire  Co..  which  produces     , 
180,000  tires  a  year,  commented  that  it 
has  never  had  to  recall  one  of  its  tires. 
(NHTSA  Docket  No.  7O-12-N26-008). 
Many  commenters  mentioned  that 
voluntary  tire  registration  was 
ineffective  and  a  needless  cost  because 
only  10.8  percent  of  those  consumers 
who  purchase  tires  from  the 
independent  dealers  register  their  tires. 
They  noted  that  NHTSA  still  must 
conduct  a  public  notice  recall  campaign 
under  section  153(c)(4)  of  the  Safety  Act 
to  contact^he  other  90%  of  the  tire 
purchasers.  Several  tire  manufacturers 
and  the  National  Tire  Dealers  and 
Retreaders  Association  (NTDRA) 
criticized  the  large  expense  required  by 
the  voluntary  tire  registration  program. 
(NHTSA  Docket  No.  70-12-N26-011). 

Cooper  Tire  also  commented  that  the 
benefits  of  the  suggested  additional 
steps,  based  on  NHTSA's  baseline 
assumption  that  the  suggested 
additional  steps  might  increase 
voluntary  tire  registration  from  10  to  15 
percent,  were  not  significant,  because 
the  mandatory  registration  program 
obtained  a  registration  rate  of  20 
percent.  Therefore,  it  argued  that  any 
proposal  that  only  raised  voluntary  tire 
registration  to  15  percent  would  not 
meet  the  requirement  in  section 
158{b)(3)(B)(i)  to  significantly  increase 
tire  registration.  (NKTS.^  Docket  No. 
70-12-N26-015). 

Four  individuals  expressed  their 
support  for  the  voluntary  tire 
registration  program.  Similarly,  the 
American  Automobile  Association 
(AAA)  "complimented"  the  agency  on 
its  recognition  of  the  importance  of  the 
voluntary  registration  program  to  further 
motor  vehicle  safety. 

Some  comjnenters  directed  their 
attention  to  the  specifically  suggested 
additional  steps  highlighted  in  the 
ANPRM.  The  comments  on  these  ideas 
will  be  discussed  below  in  the  sections 
which  separately  address  the 
suggestions  on  prepaid  postage, 
consumer  information,  the  central 
clearing  house,  and  the  implementation 
of  manufacturer  plans  to  replace  Part 
574. 


C.  Suggestion  for  Requiring  Registration 
Forms  to  Bear  Prepaid  Postage 

After  considering  all  the  comments, 
surveys,  and  data,  NHTSA  concludes 
that  the  suggestion  for  requiring  the 
manufacturers  to  include  prepaid 
postage  on  the  registration  forms  would 
not  help  to  significantly  increase  the 
compliance  level  for  the  voluntary  tire 
registration  program.  Additionally,  the 
agency  believes  that  several 
commenters  may  have  been  correct 
when  they  indicated  that  the  ANPRM 
understated  the  cost  of  requiring  the 
manufacturers  to  prepay  for  postage  on 
the  registration  forms.  Most  importantly, 
NHTSA  has  determined  that  this 
suggestion  fails  to  address  the 
fundamental  issue  in  implementing  an 
effective  voluntary  tire  registration 
program:  i.e.,  it  does  not  increase  the 
number  of  first  purchasers  that  are  given 
the  registration  forms  by  the 
independent  dealers.  The  agency's 
preliminary  evaluation  concluded  that 
only  22  percent  of  the  first  purchasers 
were  given  these  registration  forms. 
Therefore,  assuming  that  100  percent  of 
the  purchasers  who  received  these 
forms  returned  the  cards,  the  rate  of 
registration  still  would  be  only  22 
percent.  (As  the  agency  noted  in  the 
ANPRM  at  51  FR  45919,  Ihg  agency  does 
not  believe  that  bringing  enforcement 
actions  to  ensure  that  independent 
dealers  are  distributing  the  forms  to  the 
public  is  the  best  use  which  the  agency 
can  make  of  its  limited  enforcement 
budget.  NHTSA  concentrates  its 
enforcement  efforts  under  the  Safety  Act 
in  those  areas  most  directly  related  to 
vehicle  or  equipment  safety.) 

After  extensive  study,  NHTSA  agrees 
with  several  tire  manufacturers  that 
contended  that  this  assumption  of  a  100 
percent  return  rate  overstates  the  typical 
return  rate.  Uniroyai  commented  that  an 
unknown  percentage  of  consumers  are 
not  knowledgeable  or  are  apathetic 
about  returning  the  registration  cards. 
(NHTSA  Docket  No.  70-12-N26-017). 
The  agency  determined  that  the  current 
mail  in  rate  of  return  without  prepaid 
postage  is  40  percent.  The  agency 
further  has  found  that  only  31  percent  of 
the  registration  cards  typically  are 
returned  in  tire  recall  campaigns, 
situations  in  which  a  defect  is  likely. 
Therefore,  the  agency  concludes  that 
prepaid  postage  would  not  result  in  a 
100  percent  response  rate.  Assuming 
arguendo  that  prepaid  postage 
encourages  half  the  people  who 
currently  do  not  return  the  registration 
card  to  do  so  now,  then  70  percent  of  the 
cards  would  be  returned.  However, 
since  only  22  percent  of  the  tire 
purchasers  receive  the  card,  only  15 


percent  of  the  tires  would  be  registered 
based  on  this  assumption.  Although  a  15 
percent  return  rate  is  an  improvement 
over  current  registration  rates,  this  rate 
falls  well  below  the  rate  of  20  percent 
achieved  with  mandatory  registration. 

Even  if  the  registration  rates  for  first 
purchasers  of  tires  increased  to  15 
percent,  few  additional  owners  of 
defective  tires  would  be  reached 
directly.  In  the  years  1983-1985.  only 
205,111  tires  were  recalled.  Therefore, 
assuming  a  5  percentage  point  increase 
in  voluntary  tire  registration,  at  most 
10.256  additional  tire  purchasers  would 
have  been  notified  under  the  voluntary 
tire  registration  program.  In  fact,  this 
potential  number  of  tire  purchasers  is 
overstated  because  many  tire 
purchasers  buy  their  replacement  tires 
at  company  owned  stores  which  follow 
different  tire  registration  regulations, 
some  tire  recalls  involve  tires  on  new 
motor  vehicles,  and  some  tire 
purchasers  leam  about  a  recall  through 
indirect  public  recall  notices.  Therefore, 
the  agency  concludes  that  this 
suggestion  would  not  significantly 
increase  the  rate  of  voluntary  tire 
registration. 

Additionally,  one  commenter  stated 
that  before  implementing  the  prepaid 
postage  suggestion,  NHTSA  should  test 
its  effectiveness  because  this  suggestion 
is  overly  speculative,  and  there  is  no 
conclusive  evidence  that  the  tire 
purchaser  would  not  put  the  postage  on 
himself  or  herself.  (NHTSA  Docket  No. 
70-12-N26-013). 

Along  with  the  unlikelihood  that 
prepaid  postage  would  significantly 
increase  voluntary  registration,  studies 
indicate  that  the  cost  of  this  proposal  is 
fairly  substantial.  According  to  the 
formula  in  the  ANPRM  (51  FR  45922. 
December  23. 1986),  total  gross  costs 
imposed  on  the  tire  manufacturers  to 
require  prepaid  postage  were  estimated 
to  be  $2,275,000  for  the  first  year,  while 
the  gross  annual  costs  thereafter  were 
estimated  to  be  $2,205,000.  The 
$2,275,000  in  total  gross  costs  for  the 
first  year  were  broken  down  as  follows:  . 
$70,000  for  the  one  time  cost  of  printing 
new  forms;  $1,680,000  for  the  annual  cost 
associated  with  prepaid  postage;  and 
$525,000  for  the  annual  cost  of  handling 
and  computers.  To  estimate  the  total  net 
cost  of  this  proposal,  one  would  have  to 
subtract  the  costs  of  postage  then  borne 
by  consumers  to  register  their  tires.  At 
the  rates  in  effect  when  the  ANPRM  was 
written,  consumers  paid  annual  postage 
cos\s  related  to  voluntary  tire 
registration  of  $830,000.  Therefore,  the 
estimated  total  annual  net  cost 
associated  with  this  option  would  be 


$1,445,000  for  the  first  year  and 
$1,375,000  for  subsequent  years. 

The  ANPRM  estimated  the  cost  of 
prepaid  postage  as  follows:  Tire 
manufacturers  each  year  distribute 
about  70  million  voluntary  tire 
registration  forms  to  the  independent 
tire  dealers  and  distributors.  The  agency 
assumed  a  return  rate  of  15  percent,  and 
prepaid  postage  would  cost  the 
manufacturer  18  cents  for  each  form  that 
is  returned.  If  one  multiplied  70  million 
forms  by  15  percent  by  16  cents,  then  the 
estimated  cost  of  postage  would  be 
$1,680,000.  The  handling  and  computer 
costs  were  estimated  to  be  5  cents  per 
each  returned  registration  form.  If  one 
multiplied  70  million  forms  by  a  15 
percent  rate  of  return  by  5  cents  per 
form,  then  the  cost  of  handling  would  be 
$525,000. 

Several  commenters  contended  that 
the  NHTSA  study  understates  the  cost 
of  prepaid  postage.  For  instance.  Cooper 
Tire  Co.  estimated  that  the  cost  of 
Business  Reply  Mail  f BRM)  is  31 V4 
percent  higher  than  the  agency 
estimated  in  the  ANPRM.  First,  it 
calculated  that  it  co^ts  %o  of  a  cent  to 
print  each  form  rather  than  the  Vio  of  a 
cent  that  NHTSA  estimated  in  the 
ANPRM.  Second.  Cooper's  cost  for  BRM 
is  higher  than  the  agency's  estimate 
because  Cooper  pays  an  aimual  permit 
and  renewal  fee  of  $50.  an  annual 
accounting  fee  of  $160  at  each  post 
office  where  mail  is  to  be  returned,  and 
the  first  class  postage  of  14(  and  a 
handling  charge  of  7t  for  each  piece  of 
BRM.  (NHTSA  Docket  No.70-12-N26- 
015).  NHTSA  had  estimated  the 
handling  charge  to  be  5i  for  each  piece 
of  returned  mail.  This  translates  into  a 
cost  differential  of  $2ia000  per  year.  (70 
million  forms  multiplied  by  15  percent 
estimated  rate  of  retuni  multiplied  by  2< 
per  piece)  Similarly,  CMI  Inc.,  a  tire 
registration  clearing  hduse.  stated  that 
prepaid  postage  on  the^registratioit 
forms  results  in  an  additional  cost  of  8t 
per  tire  or  16i  prepaid  i^ostage  per  form. 
It  declared  that  this  amount  is  more  than 
double  the  cost  per  tire  of  the  actual 
registration  process.  (NHTSA  Docket 
No.  70-12-N28-013). 

Only  two  commenters  supported  this 
proposal  to  require  the  tire 
manufacturers  to  pay  for  prepaid 
postage  on  the  registration  forms.  The 
National  Automotive  Dealers 
Association  (NADA)  stated  that  "the 
prepayment  of  postage  enables  a  greater 
return  rate"  and  "such  a  form 
modification  will  result  in  no  additional 
burden  for  dealers  and  in  only  a 
minuscule  additional  cost  for 
manufacturers."  (NHTSA  Docket  No.  7 
0-12-N26-005).  AAA  merely  stated  that 


"consumers  will  be  encouraged  to  mail 
the  card"  under  the  prepaid  postage 
plan. 

As  explained  above.  NHTSA  has 
concluded  that  the  proposal  to  include 
prepaid  postage  on  the  tire  registration 
forms  given  to  voluntary  dealers  would 
not  significantly  increase  the  rate  of 
registration  under  the  voluntary  tire 
registration  plan.  Moreover,  the  agency 
agrees  With  the  majority  of  the 
commenters  that  the  costs  involved  with 
prepaid  postage  exceed  the  benefits  of 
having  only  a  nominal  number  of 
additional  first  purchasers  registered 
under  the  voluntary  registration 
program. 

D.  Suggestion  for  Requiring  References 
to  Tire  Registration  in  Pamphlets  and 
Other  Consumer  Education  Efforts 

After  considering  all  the  comments, 
surveys,  and  data,  NHTSA  concludes 
that  implementing  additional 
requirements  that  direct  manufacturers 
to  include  an  explanation  of  the  purpose 
behind  tire  registration  in  the  UTQGS 
pamphlets  and  other  consumer 
education  activities  would  not 
significantly  increase  the  level  of 
voluntary  tire  registration.  Moreover,  the 
low  registration  rates  do  not  constitute  a 
significant  safety  problem  that  merits  a 
large  expenditure  of  scarce  agency 
resources,  especially  since  the  agency 
and  the  tire  manufacturers  currently 
inform  tire  purchasers  of  the  purpose  for 
tire  registration  in  theirpublicatioBS. 

As  with  the  prepaid  postage  proposal, 
the  critical  problem  is  that  independent 
dealers  typically  do  not  provide  the 
UTQGS  and  other  consumer  information 
materials  to  the  tire  purchaser.  In  a  1987 
field  investigation  of  20  large  private 
and  franchise  dealerships,  NHTSA's 
Office  of  Enforcement  discovered  that  8 
of  20  of  the  independent  dealers  did  not 
have  these  brochures,  2  of  20  only  had 
very  limited  information.  5  of  20  openly 
displayed  the  brochures,  and  the  other  5 
dealerships  had  these  brochures 
available  only  upon  request.  (53  FR 
16167-16168,  May  5. 1988).  Therefore,  a 
regulation  requiring  the  UTQGS 
brochures  to  contain  information  about 
tire  registration  would  not  significantly 
increase  the  level  of  first  purchasers 
who  register  their  tires. 

As  a  sidenote,  NHTSA's  current 
consumer  information  brochure 
concerning  tires  contains  an  admonition 
that  tires  should  be  registered.  Similarly, 
nearly  el!  the  tire  manufacturers 
commented  that  they  recognize  the     ' 
importance  of  informing  consumers 
about  the  need  for  tire  registration;  and 
therefore  they  include  information  about 
tire  registration  in  their  sales  and 
marketing  material  such  as  wall  charts. 


counter  displays,  pamphlets,  sales 
receipts,  and  warranties.  In  short,  the 
ANPRM's  suggestion  to  expand  sources 
of  public  information  concerning  tire 
registration  is  not  needed  because  it  is 
already  being  done  by  NHTSA  and  the 
tire  manufacturers. 

The  ANPRM  and  several  commenters 
indicated  that  the  cost  of  consumer 
education  campaigns  exceed  their 
benefits.  The  ANPRM  at  page  45922 
indicated  that  this  suggestion  would    . 
have  annual  costs  of  $30,000  for  the 
agency  and  $490,000  for  the 
manufacturers  (assuming  handling 
charges  of  5<  per  item).  The  NTDRA 
reported  that  its  own  public  education 
plan  in  1984  concerning  tire  registration 
was  "only  minimally  successful  at  best" 
and  that  any  additional  expenditures  on 
public  education  would  result  in  only 
nominal  benefits,  which  would  not 
provide  the  optimum  use  of  NHTSA's 
budget.  (NHTSA  Docket  No.  70-12-N26- 
011). 

The  ANPRM  and  commenters  referred 
to  other  problems  with  public 
information  campaigns.  First,  the 
ANPRM  stated  that  the  time  required  to 
inform  and  educate  first  purchasers 
about  tire  registration  was  a 
disadvantage  to  this  suggestion.  Second, 
the  ANPRM  stated  that  because  some 
dealers  fill  in  their  tire  registration  forms 
imppoperly,  a  manufacturer  would  not 
be  able  to  directly  notify  these  first 
purchasers  in  the  event  of  a  recall,  even 
if  the  consumer  information  program 
were  successful  and  more  registration 
forms  were  returned  by  these 
purchasers  to  the  manufacturers. 

As  explained  above,  NHTSA  has 
concluded  that  an  expanded  consumer 
education  campaign  explaining  the 
benefits  of  tire  registration  is  not 
needed.  Pro\iding  more  resources  for 
such  a  campaign  would  not  get 
additional  information  to  the  consumers 
w^ithout  the  cooperation  of  the 
independent  dealers.  Moreover,  since 
the  ANPRM  was  pubhshed.  the  agency 
and  tire  manufacturers  have  undertaken 
extensive  public  information  campaigns 
to  inform  the  public  about  tire 
registration.  In  short.  NHTSA  concludes 
that  any  expanded  public  information 
program  would  not  significantly 
increase  the  number  of  first  purchasers 
who  receive  the  registration  forms, 
without  adding  unnecessary  costs  to  the 
agency  and  manufacturers  and  burdens 
on  the  independent  dealers. 

E.  ANPRM  Suggestion  to  Create  a 
Central  Clearing  House  for  Tire 
Registration  Forms 

After  considering  all  the  comments, 
surveys,  and  data.  NHTSA  concludes 
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that  requiring  the  establishment  of  a 
central  clearing  house  would  not 
significantly  increase  the  effectiveness 
of  the  voluntary  tire  registration 
program.  Under  this  suggestion,  all 
registration  forms  (irovided  by  the  tire 
manufacturers  to  the  independent 
dealers  would  be  addressed  to  this 
single  clearing  house.  These  identically 
addressed  forms  would  be  used  for  all 
sales,  regardless  of  which 
manufacturer's  tires  were  being 
registered.  The  clearing  house  would 
then  forward  the  forms  it  received  to  the 
appropriate  manufacturer  or  its 
designee.  This  plan  would  have  allowed 
each  independent  dealer  to  keep  just 
one  form  for  all  types  of  tires. 

As  with  the  prepaid  postage  and 
public  information  suggestions,  there  is 
no  reason  to  believe  that  establishing  a 
central  clearing  house  would  increase 
the  number  of  first  purchasers  who 
receive  the  registration  forms.  An 
independent  dealer  who  currently  does 
not  take  the  time  to  give  a  riegistration 
form  to  a  purchaser  still  will  not  do  so 
under  this  suggested  measure. 
Moreover,  the  ANPRM  stated  that  this 
suggestion  was  based  on  "anecdotal 
suggestions"  and  on  its  "intuitive 
reasonableness"  rather  than  on  hard 
data. 

Although  this  suggested  measure 
would  theoretically  improve  the 
recordkeeping  function,  the  agency  and 
most  commenters  agree  that  this  is  not  a 
problem.  Firestone  indicated  that  it 
already  forwards  any  misdirected 
registration  forms  to  the  appropriate 
manufacturer  and  receives  similarly 
misdirected  forms  from  other 
manufacturers.  (NHTSA  Docket  No.  70- 
12-N26-016). 

Other  commenters  indicated  that  a 
central  clearing  house  would  raise  ,  . 
several  practical  problems.  First,  this 
suggestion  would  increase  the 
possibility  of  human  error  in  the 
handling  of  registration  forms  and  data 
transmission  because  it  adds  an 
additional  step  in  the  registration 
process.  Second,  this  additional  step 
would  increase  the  time  it  takes  to 
register  tires.  Third,  such  an  entity 
would  add  needless  costs  to  the 
voluntary  registration  program.  The 
ANPRM  estimated  that  aside  from  the 
one  time  start  up  cost  of  $70,000,  a 
clearing  house  would  resut  in  annual 
costs  of  $440,000  ($210,000  for  cost  of 
forwarding  these  forms  from  the  clearing 
house  to  the  manufacturer  at  £♦  a  form, 
and  $230,000  in  additional  computer  and 
handling  costs). 

In  the  ANPRM,  NHTSA  also  noted 
that  there  would  be  problems  in 
selecting  a  clearing  house  among  the 
existing  ones.  The  NTDRA  agreed. 


stating  that  a  federal  agency  should  not 
grant  such  a  monopoly  to  a  single 
business,  which  would  then  possess 
much  valuable  marketing  data.  (NHTSA 
Docket  No.  7O-12-N26-012). 

Two  commenters.  CIMS.  an  existing 
tire  registration  clearing  house,  and  the 
NADA.  favored  the  establishment  of  a 
central  clearing  house.  CIMS  stated  that 
a  single  brand  form  addressed  to  a 
single  clearing  house  would  improve  the 
effectiveness  of  the  voluntary  tire 
registration  program.  CIMS  further 
commented  that  its  experience  with  its 
"all  brand  clearing  house  form  for  multi- 
brand  independent  tire  dealers  clearly 
demonstrates  that  it  eases  the  dealers' 
burden  to  comply  and  significantly 
increases  the  percentage  of  registration 
forms  provided  the  purchaser."  In  the 
only  quantitative  data  offered  to  prove 
the  effectiveness  of  a  central  clearing 
house,  CIMS  wrote  that  "in  a  recently 
completed  tire  recall  for  one  of  CIMS" 
registration  clients,  over  50%  of  the 
direct  notifications  mailed  were  to 
purchasers  who  completed  and 
forwarded  to  the  clearing  house  a  CIMS 
All-Brand  form  purchased  and  provided 
by  the  selling  dealer."  (NHTSA  Docket 
No.  70-12-N26-013).  Nevertheless,  this 
isolated  statistic  fails  to  support  the 
proposition  that  a  central  clearing  house 
would  significant  increase  the  level  of 
tire  registration.  In  its  next  line.  CIMS 
wrote  that  "Had  that  dealer  not 
provided  a  CIMS  All-Brand  form  it  is 
doubtful  that  those  tires  would  have 
been  registered,  and  thus  the  purchaser 
not  directly  notified."  (emphasis  added). 
The  commenter  does  not  explain  why 
such  an  assumption  is  reasonable,  nor  is 
it  obvious  that  this  assumption  is  valid. 
NADA  failed  to  provide  any 
quantitative  evidence  to  support  the 
proposition  that  establishing  a  central 
clearing  house  would  result  in  a 
signiflcant  increase  in  tire  registration. 

CIMS  and  NADA  commented  that  the 
cost  of  the  clearing  house  is  nominal. 
CIMS  stated  that  its  operation  is  100 
percent  funded  by  the  independent  tire 
dealers  through  tlrie  purchase  of  the 
form.  It  estimated  the  cost  to  the 
independent  dealers  was  less  than  1^ 
per  each  tire  that  is  registered.  This 
charge  includes  the  cost  of  the  form 
itself;  imprinting  the  dealers  name  and 
address;  and  the  sorting,  processing  and 
forwarding  of  the  forms.  CIMS 
concluded  that  the  clearing  house  would 
impose  no  additional  cost  on  the 
manufacturers  since  they  would  have  to 
provide  a  form  under  any  registration 
system.  (NHTSA  Docket  No.  70-12-N26- 
013).  The  NADA  concurred  with  CIMS, 
stating  that  "an  effective  clearinghouse 
will  result  in  a  net  cost  savings  for  tire 
manufacturers"  because  "the  clearing 
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house  would  be  responsible  for  form 
printing,  distribution,  collection  and 
reposition."  Moreover,  the  NADA 
commented  that  a  "single  clearing  house 
would  be  predictably  more  cost  effective 
than  the  fifty  existing  manufacturer 
systems."  (NHTSA  Docket  No.  70-12- 
N26-005).  NHTSA  is  not  convinced  that 
the  creation  of  a  central  clearing  house 
is  as  cost  efficient  as  CIMS  and  the 
NADA  contend.  Even  if  it  were.  NHTSA 
believes  that  the  activity  of  a  cental 
clearing  house  would  not  signficantly 
increase  the  level  of  first  purchasers 
who  register  their  tires. 

As  explained  above,  NHTSA  has 
concluded  that  the  suggestion  for 
establishing  a  central  clearing  house 
which  would  process  all  registration 
forms  distributed  to  first  purchasers 
would  not  significantly  increase  the 
number  of  first  purchasers  who  comply 
with  the  voluntary  tire  registration 
program.  This  suggestion  probably 
would  not  significantly  increase  the 
number  of  first  purchasers  who  actually 
receive  the  registration  forms. 
Supporters  of  this  suggestion  did  not 
provide  sufficient  quantitative  data  to 
establish  that  it  would  increase 
significantly  the  number  bf  purchasers 
who  register  their  tires.  The  evidence 
provided  was  only  a  single  anecdote 
rather  than  a  comprehensive  study. 
Moreover,  commenters  indicated  that 
there  would  be  added  inefficiency 
because  a  central  clearing  house  would 
result  in  an  additional  layer  of 
bureaucracy.  Assuming  arguendo  that  a 
clearing  house  could  be  cost  effective, 
the  agency  nevertheless  has  decided  not 
to  propose  this  measure  in  light  of  these 
more  compelling  shortcomings. 

F.  ANPRM  Suggestion  To  Rescind  Part 
574  and  Require  Manufacturers  To 
Design  Their  Own  Compliance  Plans 

After  considering  all  the  comments, 
surveys,  and  data,  NHTSA  has  decided 
not  to  propose  rescission  of  the 
regulatory  requirements  of  Part  574 
relating  to  tire  registration  by  dealers 
and  distributors,  and  in  its  place  require 
tire  manufacturers  to  devise  their  own 
methods  of  complying  with  the  statuory 
requirement  that  the  tire  manufacturers 
establish  their  own  voluntary  tire 
registration  plans.  According  to  the 
ANPRM,  the  agency  initially  believed 
that  this  measure  would  allow  the  tire 
manufacturers  greater  flexibility  in 
devising  registration  systems;  would  be 
workable  because  vehicle 
manufacturers  obtain  high  registration 
rates,  without  the  need  for  government 
regulation;  would  provide  to  the  tire 
manufacturers  an  incentive  to  ensure  an 
effective  tire  registration  system;  and 


would  decrease  substantially  the 
enforcement  burden  for  the  agency, 
since  under  the  new  system,  it  would 
oversee  only  50  manufacturers  rather  * 
than  50,000  independent  dealers.  (51  FR 
49521:  December  23. 1986) 

The  tire  manufacturers  and  other 
commenters  strongly  opposed  this 
suggested  measure,  while  not  a  single 
commenter  supported  it.  Most 
commenters  contended  that  this 
suggestion  would  not  significantly 
increase  and  might  even  decrease  the 
level  of  tire  registration  because 
requiring  the  implementation  of  50  plans 
would  result  in  much  confusion  for  the 
independent  dealers  and  the  first 
purchasers.  This  was  the  case  in  the 
eariy  1970s  when  Part  574  merely 
required  manufacturers  and  retreaders 
to  provide  an  unspecified  "means  "  for 
recording  the  registration  information. 
The  absence  of  any  specified  guidelines 
resulted  in  registration  information  often 
being  incorrectly  recorded.  (51  FR  45918. 
December  23, 1986,  citing  38  FR  6398. 
March  9. 1973) 

In  view  of  the  unanimity  of  the 
opposing  comments  and  the  agency's 
initial  difficulties  in  establishing  an 
effective  registration  system,  the  agency 
believes  that  the  suggestion  to  require 
each  tire  manufacturer  to  device  its  own 
registration  plan  for  voluntary 
registration  is  unlikely  to  provide  any 
benefit.  The  combination  of  some  50 
independent  plans  imposed  on 
independent  tire  dealers'  voluntary 
registration  systems  could  well  result  in 
even  lower  registration  rates  than 
currently  exist. 

Several  commenters  argued  that  the 
tire  manufacturers  would  be  burdened 
greatly  because  compliance  plans  would 
be  difficult  to  design.  Cooper  Tire  noted 
that  because  the  development  of  such 
compliance  plans  would  require 
extensive  use  of  attorneys,  the  costs  to 
develop  these  plans  would  be  ten  to 
twenty  times  the  estimate  in  the 
ANPRM.  (NHTSA  Docket  No.  70-12- 
N26-015  at  5).  Moreover,  the 
independent  dealers  and  distributors 
would  face  the  additional  burden  of 
understanding  and  following  50  different 
compliance  plans  rather  than  one,  with 
little  or  no  commensurate  safety  benefit. 

This  suggestion  also  would  have 
placed  a  great  burden  on  NHTSA  to 
review  each  tire,  manufacturer's 
compliance  plan.  Throughout  the  history 
of  tire  registration,  the  agency  itself  has 
faced  many  problems  in  designing  an 
effective  tire  registration  program.  For 
instance,  in  the  rulemaking  to  establish 
Part  574,  the  final  rule  rejected  a 
requirement  that  the  tire  manufacturers 
include  a  contractual  provision 
obligating  the  independent  dealers  or 


distributors  to  record  the  registration 
information.  The  final  rule  also  did  not 
include  a  provision  in  which  tire 
manufacturers  would  be  required  to 
keep  a  record  of  the  tire  identification 
numbers  of  all  tires  they  sold  to  dealers 
that  sell  tires  directly  to  tire  consumers. 
(35  FR  17257,  November  10, 1970) 
Moreover,  this  initial  rule  led  to  so  many 
different  registration  forms  and 
techniques  that  NHTSA  proposed  that 
tire  manufacturers  use  a  standardized 
form.  (38  FR  6398,  March  9, 1973)  This 
proposal  was  adopted  as  a  final  rule  on 
June  3, 1974  (39  FR  19482).  The  Motor 
Vehicle  Safety  and  Cost  Savings 
Authorization  Act  of  1982,  which 
relieved  independent  tire  dealers  and 
distributors  of  the  obligation  of  adhering 
to  mandatory  registration  procedures, 
further  illustrates  the  long  and 
complicated  history  of  the  tire 
registration  program  and  Part  574.  Given 
the^agency's  past  problems  in  devising 
tire  registration  plans,  it  is  reasonable  to 
conclude  that  the  50  or  more  compliance 
plans  formulated  by  the  tire 
manufacturers  would  cause  similar 
oversight  problems  for  the  agency. 
*   The  commenters  criticized  this 
suggested  measure  on  several  other 
grounds.  The  most  commonly  cited 
problem  was  that  the  independent  tire 
dealers  are  independent  businessmen 
over  whom  tire  manufacturers  have  no 
authority.  Several  commenters  further 
doubted  that  the  tire  manufacturers 
could  enforce  their  registration  plans  as 
effectively  as  the  agency.  Cooper  Tire 
Co.  noted  that  while  NHTSA  had  the 
authority  to  impose  serious  penalties 
under  section  109(b)  of  the  Safety  Act, 
tiie  tire  manufacturers  would  have  no 
authority  to  motivate  the  independent 
dealers  to  comply  with  their  registration 
plans.  (NHTSA  Docket  No.  70-12-N26- 
015). 

Several  commenters  criticized  the 
statement  made  in  the  ANPRM  that  the 
high  registration  rates  for  motor  vehicles 
could  be  obtained  for  tires.  They  pointed 
out  that  unlike  tires,  motor  vehicles  are 
r^uired  to  be  registered  by  the  states 
and  are  independently  insured. 

As  explained  above,  NHTSA  has 
concluded  that  the  suggestion  for 
rescinding  Part  574  and  in  its  place 
requiring  each  tire  manufacturer  to 
develop  its  own  compliance  plan  would 
not  significantly  increase  the  rate  of  tire 
registration  by  independent  dealers. 
While  not  one  commenter  supported  this 
proposal,  many  commentors  strongly 
denounced  it.  The  agency  agrees  with 
their  belief  that  requiring  multiple 
registration  plans  could  lead  to  a  great 
deal  of  cdtlfusion  for  the  tire 
manufacturers,  the  independent  dealers, 
and  the  first  purchasers.  Moreover, 
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requiring  tire  manufacturers  to  enforce 
the  plan  would  be  ineffective  and  raise 
serious  legal  questions.  Therefore,  the 
agency  has  decided  not  to  propose  this 
change  in  the  voluntary  tire  registration 
program. 

G.  Additional  Alternatives  and 
Suggestions  To  Improve  Voluntary  Tire 
Registration  i      ♦ 

The  agency  would  like  to  repeat  its 
position  regarding  the  institution  of 
more  enforcement  actions  against 
independent  tire  dealers.  As  the  ANPRM 
(51  FR  45919.  December  2i  1986)  stated, 
this  is  not  the  best  use  that  NHTSA  can* 
make  of  its  limited  enforcement  budget. 
The  agency  focuses  its  enforcement 
efforts  on  those  areas  most  directly  and 
substantially  related  to  motor  vehicle  or 
motor  vehicle  equipment  safety.  In  the 
area  of  tires,  NHTSA  has  directed  its 
enforcement  efforts  toward  the  actual 
testing  of  tires  for  compliance  with  the 
applicable  safety  standards  and 
examination  of  reports  of  tire  failure 
while  in  service.  While  the  agency 
believes  tire  registration  is  important  for 
motor  vehicle  safety,  its  value  is 
realized  only  after  a  determination  has 
been  made  that  a  group  of  tires  should 
be  recalled. 

The  ANPRM  also  sought  other 
suggestions  that  would  help  to  * 

significantly  improve  the  level  of 
compliance  with  the  voluntarj'  tire 
registration  requirements  of  Part  574. 

Jetzon  Tire  and  Rubber  Co.  suggested 
that  the  tire  registration  form  be 
incorporated  into  the  tire  label  that 
already  is  required  under  49  CFR 
575.104{d)(l)|B)(2).  The  manufacturer 
could  print,  at  low  cost,  a  peel  off  form 
as  part  of  its  standard  manufacturing 
procedures.  The  ultimate  consumer 
could  then  peel  off  the  registration  form, 
fill  it  out.  and  mail  it  back  to  the 
manufacturer.  (NHTSA  Docket  No.  70- 
12-N26-004)  NHTSA  notes  that  the 
proposal  has  the  following 
shortcomings:  First,  because 
replacement  tires  are  mounted  on  the 
vehicle  by  the  tire  dealer  in  most  cases, 
thFlabel  is  either  removed  or  worn  off 
before  the  tire  purchaser  ever  sees  it. 
Second,  the  tire  purchaser  must  crawl 
under  the  vehicle  to  determine  the  tire . 
registration  number  once  it  is  mounted. 
The  agency  further  notes  that  the  tire 
dealer  has  little  motivation  to  enter  the 
tire  numbers  on  the  standard  form  as 
required  by  49  CFR  574.8(a)(3).  The 
agency  has  no  knowledge  of  the  cost  or 
feasibility  of  automatically  pnnting  the 
tire  number  on  the  label  to  match  the 
tire  during  the  manufacturing  process. 
Nor  is  it  aware  of  the  extent  to  which 
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dealers  would  better  utilize  that  method 
to  get  the  form  to  the  tire  purchaser. 

Summit  County  (Ohio)  suggested  that 
the  tire  dealer  could  have  an  additional 
carbon  copy  of  the  sales  slip,  which 
could  be  forwarded  to  a  clearing  house 
or  tire  manufacturer.  (NHTSA  Docket 
No.  70-12-N26-O0ft;  see  also  NHTSA 
Docket  No.  70-12-N26-008A).  In  order 
for  this  idea  to  be  effective,  the 
independent  dealer  would  have  to  fill  in 
the  tire  registration  number  on  the  sales 
slip.  Such  a  procedure  essentially  is 
equivalent  to  the  original  mandatory 
registration  requirements  which  the 
Authorization  Act  of  1982  prohibited  by 
requiring  the  purchaser  rather  than  the 
independent  dealer  to  mail  the  form  to 
the  tire  manufacturer. 

Metzeler  Motorcycle  Tire  Co. 
proposed  that  motorcycle  tires  be 
exempted  from  the  registration 
requirements  because  motorcycle  tires 
have  an  "extremely  low  recall  rate"  and 
a  much  shorter  hfe  than  typical 
passenger  vehicle  tires.  In  arguing  for 
the  existence  of  the  authority  necessary 
for  its  requested  exemption.  Metzeler 
relied  on  the  fact  that  retreaded  tires 
were  exempted  from  the  registration 
requirements  for  these  reasons  in  1976. 
(NHTSA  Docket  No.  70-12-N26-008). 
NHTSA  notes  that  it  was  Congress  itself 
that  provided  for  the  exemption  of 
retreaders  from  the  tire  registration 
requirements  applicable  to  tire 
manufacturers.  See  124  Cong.  Rec.  32145 
(September  28. 1978).  There  is  no 
provision  in  section  158  or  elsewhere  in 
the  Act  for  exempting  anyone  else  from 
those  requirements.  Therefore.  NHTSA 
is  powerless  to  exempt  motorcycle  tires 
or  any  other  type  of  tire  from  the 
voluntary  tire  registration  requirements. 

The  Rubber  Manufacturers 
Association  repeated  NTDRA's  1965 
request  for  the  General  Accounting 
Office  (GAO)  to  conduct  a 
comprehensive  study  concerning  the 
needs,  cost,  effectiveness,  and 
practicality  of  tire  registration.  (NHTSA 
Docket  No.  70-12-N26-009).  NHTSA 
notes  that  a  request  for  such  a  study  by 
GAO  can  come  from  Congress  only. 

NTDRA  proposed  that  the  tire 
manufacturers  devise  a  financial 
incentive  program  for  the  independent 
dealers  which  might  result  in  an 
increase  in  the  level  of  voluntary  tire 
registration.  (NHTSA  Docket  No.  70-12- 
N2e-011).  The  agency  has  no  authority 
to  require  the  tire  manu^cturers  to 
implement  such  an  incentive  program. 
However,  the  tire  manufacturers  may 
wish  to  investigate  the  tire  registration 
mcentive  programs  that  some  tire 
distributors  currently  use 


AAA  suggested  that  the  tire  number 
be  placed  on  the  whitewall  side  of  the 
tire  and  that  all  tires  be  mounted  with 
the  inflation  valve  side  facing  out.  This 
greater  visibility  of  the  tire  number 
would  assist  consumers  during  both 
registration  and  m  the  event  of  recall. 
(NHTSA  Docket  No.  70-12-N26-014). 
The  agency  rejected  such  a  proposed 
regulation  in  48  PR  19761.  May  2, 1983.  It 
reasoned  that  while  tire  manufacturers 
estimated  that  this  requirement  would 
cost  between  $4.25  million  and  $5.9 
millioa  only  0.14%  (13  comments  out  of 
9500  received)  of  the  respondents  to  an 
agency  survey  reported  that  having  the 
tire  identification  number  facing  inward 
on  some  tires  posed  a  problem.  NHTSA 
concluded  that  adoption  of  this  proposal 
would  not  significantly  contribute  to 
motor  vehicle  safety. 

Cooper  Tire  suggested  that  NHTSA 
change  the  manner  in  which  information 
about  tire  registration  is  disseminated  to 
tire  purchasers.  It  recommended  that  tire 
manufacturers  place  a  tire  placard  on 
the  glove  box  door  or  in  the  glove  box  of 
all  motor  vehicles.  (NHTSA  Docket  No. 
70-12-N26-15).  The  agency  believes  that 
\thi8  measure  would  not  be  very 
Wfective.  First,  the  message  would  have 
to  distinguish  between  independent  and 
company  controlled  tire  dealers  because 
the  voluntary  tire  registration  program 
only  applies  to  consumers  who  purchase 
replacement  tires  from  independent 
dealers.  Second,  it  is  unlikely  that  a 
prospective  purchaser  of  replacement 
tires  would  refer  to  a  pamphlet  or 
placard  in  the  glove  compartment 
because  four  or  so  years  typically  elapse 
between  the  purchase  of  a  new  vehicle 
and  the  purchase  of  the  replacement 
tires  for  that  vehicle. 

After  reviewing  these  suggestions  and 
any  supporting  information,  the  agency 
concludes  that  these  proposals  would 
not  result  in  a  significant  increase  in  the 
level  of  compliance  with  voluntary  tire 
registration. 

in.  CoDclttsion 

In  conclusion,  the  agency  emphasixes 
the  following  points.  First  this  is  not  a 
determination  that  the  current  level  of 
registration  by  independent  tire  dealers 
is  desirable  or  acceptable,  in  enacting 
section  156.  Congress  determined  that  a 
registration  rate  for  the  tire  registration 
program  of  even  20  percent  is  not 
desirable  or  acceptable.  Second,  tire 
registration,  which  helps  tire 
manufacturers  notify  the  first  purchasers 
of  the  tires  about  a  recall,  is  an 
important  element  of  motor  vehicle 
safety  if  a  tire  proves  tc  be  defective. 
rhird.  Congress  expressly  referred  to 


the  "relationship  of  tire  registration  to 
highway  safety"  in  their  committee 
reports. 

Therefore,  the  agency's  decision  to 
terminate  the  rulemaking  should  not  be 
construed  as  a  rejection  of  voluntary  tire 
registration.  Rather,  the  decision  reflects 
the  fact  that  the  express  terms  of  the 
Safety  Act  require  that  any  change  in 
the  voluntary  tire  registration  program 
must  result  in  a  significant  increase  in 
the  level  of  registration.  Several 
commenters  to  this  rulemaking  endorsed 
suggestions  that  they  t)elieved  would 
increase  voluntary  tire  registration. 
Nevertheless,  after  reviewing  all  the 
available  data  for  each  suggestion  to 
increase  the  level  of  voluntary  tire 
registration.  NHTSA  has  determined 
that  no  commenter  demonstrated  that    ♦ 
any  suggestion  would  result  in  a 
significant  increase  in  the  level  of 
voluntary  tire  registration.  However, 
NHTSA's  termintition  oi  rulemaking 
does  not  end  its  efforts  to  find  means  to 
increase  the  rate  of  voluntary  tire 
registration. 

IV.  Detenninatipo 

After  reviewing  all  available  data 
concerning  voluntary  tire  registration, 
NHTSA  has  determined  that  no 
suggestion  has  been  demonstrated  to 
significantly  increase  the  level  of 
registration  under  voluntary  tire 
registration.  Therefore,  this  rulemaking 
action  is  terminated. 

It  should  be  noted,  as  stated 
previously,  that  none  of  the  various 
registration  schemes  developed  or 
proposed  to  date  has  enabled  the 
agency  to  address  the  issue  of  tire  recall 
effectively  without  the  need  for 
supplementary  pubhc  announcement  of 
such  recall.  In  fact  the  registration  rate 
of  consumers  who  purchase  tires  from 
independent  dealers  has  never  reached 
20  percent— using  mandatory  or 
voluntary  registre  tion  methods.  The 
agency  will  therefore  continue  to  make 
use  of  public  announcements  in  cases  of 
tire  recalls. 

However,  the  agency  will  continue  to 
monitor  tire  registration  rat^  and  will 
continue  to  search  for  other  more 
effective  methods  of  increasing  tire 
registration  rates  for  independent 
dealers. 

(15  IJ.S.C  1382. 1407. 1418:  delegatioiu  of 
authority  at  48  CFR  1.50  and  501.8) 

Issued  on  November  1.- 1968. 
DiaiMK.SlMd. 
Adminiatrotor. 
(FR  Doc.  8»-2SS72  Piled  11-3-88:  8:45  am] 


Notices 


Federal  Register 

Vol.  53,  No.  214 

Friday.  November  4.  1988 


This  section  of  ttie   FEDERAL   REGISTER 
contains  documents  ottier  ttian  oiles  or 
proposed  rules  ttiat  are  applicable  to  tti 
public.   Notices  of  tiearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
auttiority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Members  of  Performance  Review 
Boards 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  This  document  cancels  the 
list  of  Performance  Review  Board 
members  published  November  10, 1987, 
52  FR  43215,  and  gives  notice  of  new 
Performance  Review  Board  members. 

EFFECTIVE  DATE:  November  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Connelly,  Chief, 
Compensation,  Employment  and 
Performance  Management  Staff,  Jt>ffice 
of  Personnel,  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  (202/447-2830). 

The  membership  of  the  U.S. 
Department  of  Agriculture's 
Performance  Review  Boards  include: 


Earle  ).  Bedenbaugh 
Orville  G.  Benlley 
Robert  Beuley 
John  Bode 
j.  Patrick  Boyle 
Charles  R.  Brader 
Robert  L.  Buchanan,  Jr. 
Mary  E.  Carter 
Charles  E.  Caudill 
Naomi  0.  Churchill 
Vance  Clark 
Keith  J.  Collins 
Samuel  ).  Cornelius 
Lester  M.  Crawford 
Vivian  T.  Culp-Mann 
Stephen  B.  Dewhurst 
lames  R.  Donald 
Rosina  B.  Ducrest 
George  Dunlop 
Richard  L.  Fowler 
|.  Robert  Franks 
John  J.  Franke.  Jr. 
James  Frazier,  Jr. 
John  Frydenlund 
David  R.  Calliart 
Frank  Gearde.  Jr. 
Kenneth  ^.  Gilles 
James  W.  Glosser 
John  T.  Golden 


Richard  W.  Goldberg 
Earl  C.  Hadlock 
Suzanne  S.  Harris 
Milton  J.  Hertz 
Christopher  Hicks 
Josepl^.  Howard 
Willi^-].  Hudnall 
Allan  S.  Johnson 
Myron  D.  Johnsrud 
Billy  H.  Jones 
John  Patrick  Jordan 
Thomas  O.  Kay 
James  M.  Kelly 
S.  Anna  Kondratas 
David  R.  L.ane 
John  E.  Lee.  Jr. 
Sherman  L  Lewis 
Robert  W.  Long 
John  Marshall 
Linda  P.  Massaro 
1*0  v.  Mayer 
Robert  B.  Melland 
Walter  K.  Miller 
Wilmer  D.  Mizell 
Peter  C.  Myers 
Patrick  M.  O'Brien 
Ronald  D.  Plowmsiti 
William  J.  Riley.  Jr. 
F.  Dale  Robertson 


Bobby  H.  Robinten 
Eldon  W.  Ross 
Jeffrey  Rush.  )r. 
George  W.  Scaling 
Judith  A.  Segal 
Carol  M.  Seymour 
Robert  E.  Sherman 
Dallas  R.  Smith 
Leon  Snead 


James  E.  Springfield 
W.  Scott  Steele 
William  H.  Tallent 
Jack  Van  Mark 
Roland  R.  Vautour 
Lawrence  Wachs 
Ew^n  Wilson 
Larry  Wilson,  Jr. 


Alternates 


Richard  D.  Allen 
John  H.  Amesen 
Williem  Bailey 
Louis  Bennett 
John  S.  Botlum 
Galen  S.  Bridge 
Charles  A.  Bucy 
Thomas  J.  Clark 
Sonia  F.  Crow 
Richard  L.  Duesterhaus 
Gary  R.  Evatis 
Raymond  R.  Hancock 
Clare  I  Harris 
Glenn  J.  Hertzler,  Jr. 
Dr.  Lonnie  Ji  King 
Edward  B.  itnipliiig 
John  P.  Kra^e 
Joseph  J.  Lefc 


George  M.  Leonard 
Francis  Lum 
Philip  L  Mackie 
H.  E,  Maynard 
Kenneth  O.  McDougall 
Diane  Mclntyre 
Everett  L.  Mosley 
LaVem  F.  Nert)l 
Floy  E.  Payton 
John  W.  Peterson 
Ronald  J.  Prucha 
William  I..  Rice 
RobeH  R.  Shaw 
latry  B.  Slagle 
Ronnie  O.  Tharrington 
Ann  M.  Veneman 
Manly  &  Wilder 
Michael  C.  Wilkinson 


November  1, 1988. 
Richard  E.  Lyng, 

Secretary  of  Agriculture. 

(FR  Doc.  88-25627  Filed  11-3-88;  8:45  am) 

BlUJhO  CODE  3410-M-M 

\ — ■ — 

Forest  Service 

Noxious  Weed  Management;  Lolo 
National  Forest;  Missoula,  Mineral, 
Sanders,  <iranite.  Powell,  Lewis  and 
Clark,  Flathead,  Ravalli,  and  Lake 
Counljies,  MT;  Revised  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

Notice  of  intent  to  prepare  an 
environmental  impact  statement  on 
methods  for  controlling  noxious  weeds 
on  the  Lolo  National  Forest  was 
published  on  page  44459  of  the 
November  1?,  1987  issue  of  the  Federal 
Register  (Vol.  52,  No.  223).  The  expected 
filing  date  for  the  draft  environmental 
impact  statement  (DEIS)  given  in  that 
notice  has  passed. 

The  DEIS  is  still  under  pifeparation.  It 
is  now  expected  to  be  filed  with  the 
Environmental  Protection  ^gency  (EPA) 
and  be  available  for  public  review  by 
May  26, 1989.  EPA  will  publish  a  notice 
of  availability  of  the  DEIS  in  the  Federal 
Register.  The  final  environmental  impact 
statement  is  scheduled  for  completion 
by  August  25, 1989. 

Questions  about  this  environmental 
impact  statement  should  be  directed  to 
Orville  L.  Daniels,  Forest  Supervisor, 


Lolo  National  Forest,  at  telephone 
number  (406)  329-3750. 

Date:  October  25, 1988. 

Orville  L.  Daniels, 

Forest  Supervisor. 

[FR  Doc.  88-25560  Filed  11-3-88;  8:45  am] 

BILUNQ  CODE  3410-11-M 

DEPARTMENT  OF  COMMERCE 

Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives;  Open 
Meeting 

AGENCY:  Office  of  the  Secretary,  Office 
of  the  General  Counsel  and  Office  of 
Business  Liaison.  Commerce. 

summary:  The  Presidential  Board  of  ^^ 
Advisors  on  Private  Sector  Initiatives 
will  hold  a  meeting  on  November  16, 
1988.  Committee  meetings  will  also  be 
held  on  this  date.  Public  comment  is 
welcome. 

Time  and  Place:  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives 

Full  Board  Meeting:  Wednesday, 
November  16, 1988,  2:30  p.m.-3:30  p.m., 
at  the  American  Red  Cross,  National 
Headquarters.  Board  of  Governors 
Room.  17th  &  E  Streets  NW..      " 
Washington,  DC  20006 

Committee  Meetings:  Wednesday, 
November  16, 198a  1:15  p.m.-2:15  p.m., 
at  the  American  Red  Cross  National 
Headquarters.  Rooms  to  be  Posted.  17th 
&  E  Streets  NW.,  Washington,  DC  20006 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Committee  Control  Officer,  Mr. 
Robert  H.  Brumley,  Deputy  General 
Counsel,  U.S.  Department  of  Commerce, 
(202/377-4772)  or  the  Alternate  Control 
Officer,  Nancy  J.  Olson,  Director,  Office 
of  Business  Liaison,  U.S.  Department  of 
Commerce,  (202/377-3942),  Main 
Commerce  Building,  Washington,  DC 
20230. 

Date:  October  28.  1988.  • 

Rol>ert  H.  Brumley, 

General  Counsel 

|FR  Doc.  88-25539  Filed  11-3-88;  8:45  am] 

BILUNG  CODE  3510-BW-M 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

AGENCY:  Department  of  Commerce. 
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action:  Notice  of  issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  #86-A0011. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  export  trade  certificate  of  review  of 
Millers'  National  Federation,  granted  on 
lune  30. 1987  (52  PR  25622.  July  8, 1987< 
The  amendment  was  deemed  submitted 
on  August  2, 1988,  and  a  summary  of  the 
application  was  published  in  the  Federal 
Register  on  August  17. 1988  (53  FR 
31076).  This  notice  summarizes  the 
revisions  made  to  the  certificate. 
FOR  FURTHER  mFORMATION  COffTACT: 

Thomas  li.  Stillman,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  IS  CFR  325.6(b)  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
detenhination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certiricate 

Export  Trade  Certificate  of  Review 
No.  86-00011,  issued  on  June  30, 1987,  is 
amended  by  revising  the  list  of 
"Members"  under  the  caption 
"Definitions"  as  follows: 

1.  Add  Dixie  Portland  Flour  Mills,  Inc. 
as  a  "member." 

2.  Delete  International  Multifoods 
Corporation  as  a  "Member." 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Date:  October  31, 1988.  i 

Thomas  H.  StiUman, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

|FR  Doc.  88-25540  Filed  ll-3-«8:  8:45  am] 

SILUNQ  CODE  3610-0(1-11 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  80868-6168] 

Approval  of  Five  Federal  Information 
Processing  Standards  (PIPS); 
Computer-Related 
Telecommunications  Standards 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved 
five  new  standards,  which  will  be 
published  as  FIPS  Publications  134-1, 
149, 150, 154,  and  155. 

summary:  On  August  27, 1985  (50  FR 
34755),  December  27. 1985  (50  FR  53013), 
July  8, 1986  (51  FR  24749,  24750),  and 
October  13. 1987  (52  FR  38025],  notices 
were  published  in  the  Federal  Register 
that  five  computer-related 
telecommunications  standards  were 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NIST 
and  the  National  Communications 
System  (NCS).  On  the  basis  of  this 
review,  NIST  recommended  that  the 
Secretary  approve  the  standards  as 
Federal  Information  Processing 
Standards  (FIPS),  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
Herbert  C  Hoover  Building.  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW..  Washington,  DC  20230. 

Each  approved  standard  contains  two 
portions:  (1)  An  announcement  portion 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard  and  (2)  a 
specifications  portion  which  deals  with 
the  technical  requirements  p{  the 
standard.  Only  the  announcement 
portion  of  each  standard  is  provided  in 
this  notice. 

effective  date:  These  standards  tire 
effective  April  21,  1989. 
ADDRESS:  Interested  parties  may 
purchase  copies  of  these  new  standards, 
including  the  technical  specifications 
portions,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for 


these  standards  is  set  out  in  the  Where 
to  Obtain  Copies  Section  of  the 
announcement  portion  of  each  standard. 

FOR  FURTHER  INFORMATION  CONTACT 

Shirley  Radack.  National  Computer  and 
Telecommunications  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899, 
telephone  (301J  975-2833. 
FmH>f  Amiilsft 
Director. 

Date:  October  28,  1988. 

Federal  Information  Processing 
Standards  Publication  134-1, 
AnDotuMaiig  the  Standard  for  Coding 
and  Modulation  Requirements  for  4300 
BIT/Second  Modems 

November  4, 1988. 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Pub.  L. 
100-235. 

1.  Name  of  standard.  Coding  and 
Modulation  Requirements  for  4,800  BIT/ 
Second  Modems  (FIPS  PUB  134-1). 

2.  Category  of  standard. 
Telecommunications  Standard. 

3.  Explanation.  This  standard 
establishes  coding  and  modulation 
requirements  for  4,800  bit/s  modems 
owned  or  leased  by  the  Federal 
government  for  use  over  analog 
transmission  channels.  It  is  based  upon 
techniques  described  in  CCTTT 
Recommendations  V.27  bis,  V.27  ter,  and 
V.32.  This  standard  supersedes  former 
Federal  Telecommunications  (FED-STD) 
1006  in  its  entirety. 

4.  Approving  authority.  Secretary  of 
Commerce. 

5.  Maintenance  agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Cross  index.  Former  Federal 
Standard  (FED-STD)  1006A,  Coding  and 
Modulation  Requirements  for  4.800  Bit/ 
Second  Modems. 

7.  Related  document.  Federal 
Information  Resources  Management 
Regulation  201-8.1.  Federal  ADP  and 
Telecommunications  Standards. 

8.  Objectives  This  standard  is  to 
facilitate  interoperability  between 
telecommunication  facilities  and 
systems  of  the  Federal  government. 

9.  Applicability.  This  stapjdard  shall 
be  used  by  ail  Federal  depai^ents  and 
agencies  in  the  design  and  p^dCurement 
of  4,800  bit/s  modems  for  use  with 


switched  or  dedicated  nominal  4  kHz 
charmels. 

10.  Specifications.  Affixed. 

11.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding, 
effective  April  21. 1989. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  onlylo-ajenior  official 
designated  potsuanNp  section  3506(b] 
of  Title  44,  United  States  Code. 

Waivers  shall  be  grated  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  adcomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or/ 

b.  Cause  the  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
'waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
caimot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  upon 
which  the  agency  head  made  the 
required  fmding(8}.  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  Director,  National 
Computer  and  Telecommimications 
Laboratory,  ATTN:  FIPS  Waiver 
Decisions.  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899.  In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptiy  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  pari  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  request  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  Agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  prociu^ment 


documentation  and  retained  by  the 
agency. 

13.  Where  to  obtain  copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  134-1  (FTPS 
PUR134-1),  and  tide.  Payment  may  be 
made  by  check,  money  order,  purchase 
order,  credit  card,  or  deposit  account 

Copies  of  the  CCITT 
Recommendations  V.27  and  V.32  can  be 
obtained  from  the  National  Technical 
Information  Service. 

Federal  InfcHination  Processing 
Standards  Publication  149,  Accountftg 
the  Standard  for  General  Aspects  of 
Group  4  FacsimUe  Apparatus 

November  4, 1988. 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  P.L  100- 
235. 

1.  Name  of  standard.  General  Aspects 
of  Group  4  Facsimile  Apparatus  (FIPS 
PUB149). 

2.  Category  of  standard. 
Telecommunications  Standard. 

3.  Explanation.  This  standard  adopts 
FJectronic  Industries  Association  (ElA) 
Standard  EIA-536-1988.  which  defines 
the  facsimile  coding  schemes  and  their 
control  functions  for  Group  4  facsimile 
apparatus. 

4.  Approving  authority.  Secretary  of 
Commerce. 

5.  Maintenance  agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Cross  index,  a.  Former  Federal 
Standard  (FED-STD)  1064,  General 
Aspects  of  Group  4  Facsimile 
Apparatus. 

b.  EIA-53&-1988,  General  Aspects  of 
Group  4  Facsimile  Apparatus. 

7.  Related  documents,  a.  Federal 
Information  Processing  Standards 
Publication  (FIPS  PUB)  150,  Facsimile 
Coding  Schemes  and  Coding  Control 
Functions  for  Group  4  Facsimile 
Apparatus. 

b.  Federal  Information  Resources 
Management  Regulation  201-6.1,  Federal 
ADP  and  Telecommimications 
Standards. 

c.  CCITT  Reccommendalion  T.5, 
General  Aspects  of  Group  4  Facsimile 
Apparatus,  Malaga-Torreraolinos,  1984. 

d.  CCITT  Recommendation  T.6, 
Facsimile  Coding  Schemes  and  Coding 


Control  Functions  for  Group  4  Facsimile 
Apparatus,  Malaga- Torremolinos,  1984. 

e.  Federal  Standard  1037A,  Glossary 
of  Telecommunication  Terms. 

6.  Objectives.  This  standard  is  to 
facilitate  interoperability  between  and 
among  facsimile  termiaals  within 
telecommunication  facilities  and 
systems  of  the  Federal  government 

9.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  in  the  design,  development, 
and  procurement  of  facsimile  terminals/ 
systems. 

10.  Specifications.  This  standard 
adopts  m  whole  the  Electronics 
Industries  Association  (ElA)  Standard 
ElA-536-1988,  General  Aspects  of 
Group  4  Facsimile  Apperatus. 

11.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding, 
effective  April  21. 1989. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agenties  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506fb) 
of  Tide  44.  United  States  Code. 

Waivers  shall  be  granted  only  when: 
a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal, 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  upron 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  Director,  National 
Computer  and  Telecoramunications 
Laboratory.  ATTN:  FIPS  Waiver 
Decisions,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
end  Technology.  Gaithersburg.  MD 
20899.  In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 
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When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
docimients,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552[b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Conflict  with  reference  documents. 
Where  the  requirements  stated  in  this 
standard  confliGt  with  any  requirements 
in  a  referenced  document,  the 
requirements  of  this  standard  shall 
apply.  The  nature  of  the  conflict 
between  this  standard  and  a  referenced 
document  shall  be  submitted  in 
duplicate  to  the  Director,  National 
Computer  and  Telecommunications 
Laboratory,  Technology  Building,  Room 
B-154.  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

14.  Special  information.  Group 
facsimile  equipment  shall  conform  to  the 
specifications  set  forth  in  E1A-53&-1988. 

Group  4  Facsimile — A  mode  of  black/ 
white  facsimile  operation  as  defined  in 
CCITT  Recommendations  T.5  and  T.6. 
Note:  Utilizes  bandwidth  compression 
techniques  to  transmit  an  essentially 
error- free  216  x  279  mm  (8'/i  X  11 
inches)  document  at  a  nominal 
resolution  of  8  lines/mm  in  less  than  one 
minute  over  a  public  data  network 
voice-grafcle  circuit. 

15.  Where  to  obtain  copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Electronic 
Industries  Association.)  When  ordering, 
refer  to  Federal  Information  Processing' 
Standards  Publicati'on  149 
(FIPSPUB149T.  and  title.  Payment  may 
be  made  by  check,  money  order, 
purchase  order,  credit  card  or  deposit 
account. 

Copies  of  the  CCITT 
Recommendations  T.5  and  T.6  (PB85- 
S  192831)  can  be  obtained  from  the 
"  National  Technical  Information  Service. 


Federal  Infonnadon  Prooessiiig 
Standards  Publication  150,  Announcing 
the  Standard  for  Facsimile  Coding 
Schemes  and  Coding  Control  Functions 
for  Group  4  Facsimile  Apparatus 

November  4, 1988. 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Pub.  L 
100-235. 

1.  Name  of  Standard.  Facsimile 
Coding  Schemes  and  Coding  Control 
Functions  for  Croup  4  Facsimile 
Apparatus  (FIPS  PUB  150). 

2.  Category  of  Standard. 
Telecommunications  Standard. 

3.  Explanation.  This  standard  adopts 
Electronic  Industries  ^sociation  (EIA) 
Standard  EIA-538-1988.  which  defines 
the  facsimile  coding  schemes  and  their 
control  functions  for  Group  4  facsimile 
apparatus. 

4.  Approving  authority.  Secretary  of 
Commerce. 

5.  Maintenance  agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Cross  index,  a.  Former  Federal 
Standard  (FED-STD)  1065,  Facsimile 
Coding  Schemes  and  Coding  Control 
Functions  for  Group  4  Facsimile 
Apparatus. 

b.  EIA-538-1988,  Facsimile  Coding 
Schemes  and  Coding  Control  Functions 
for  Group  4  Facsimile  Apparatus. 

7.  Related  Documents,  a.  Federal 
Information  Resources  Management 
Regulation  201-8.1.  Federal  ADP  and 
Telecommunications  Standards. 

b.  CCITT  Recommendation  T.5, 
General  Aspects  of  Group  4  Facsimile 
Apparatus,  Malaga-Torremolinos,  1984. 

c.  CCITT  Recommendation  T.6, 
Facsimile  Coding  Schemes  and  Coding 
Control  Functions  for  Group  4  Facsimile 
Apparatus,  Malaga-Torremolinos,  1984. 

d.  Federal  Standard  1037A,  Glossary 
of  Telecommunication  Terms. 

ft  Objectives.  This  standard  is  to 
facilitate  interoperability  between  and 
among  facsimile  terminals  within 
telecommunication  facilities  and 
systems  of  the  Federal  government. 

9.  .Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 
agencies  in  the  design,  development, 
and  procurement  of  facsimile  terminals/ 
systems. 

10.  Specifications.  This  standard 
adopts  in  whole  the  Electronics 
Industries  Association  (EIA)  Standard 
EIA-<38-1988,  Facsimile  Coding 


Schemes  and  Coding  Control  Functions 
for  Group  4  Facsimile  Apparatus. 

11.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding, 
effective  April  21. 1989. 

12.  Waivers. — Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b] 
of  Title  44,  United  States  Code. 

Waivers  shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  Mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
oflFset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  upon 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  Director,  National 
Computer  and  Telecommunications 
Laboratory,  ATTN:  FTPS  Waiver 
Decisions,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899.  In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  wavers  shall  be  sent 
promptly  to'^jbe Committee  on 
Government  Operation^  of  th*  I  louse  of 
Representatives  and  the  Cano-     tee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  docimient  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
delegations  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
&S2(b),  shall  be  part  of  th&  procurement 
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documentation  and  retained  by  the 
agency. 

13.  Conflict  with  referenced 
documents.  Where  the  requirements 
stated  in  this  standard  conflict  with  any 
requirements  in  a  referenced  document, 
the  requirements  of  this  standard  shall 
apply.  The  nature  of  the  conflict 
between  this  standard  and  a  referenced 
document  shall  be  submitted  in 
duplicate  to  the  Director,  National 
Computer  and  Telecommunications 
Laboratory,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards     " 
and  Technology,  Gaithersburg,  MD 
20899. 

14.  Special  information.  Group  4 
facsimile  equipments  shall  conform  to 
the  specifications  set  forth  in  EIA-538- 
1988. 

Group  4  Facsimile— A  mode  of  black/ 
white  facsimilejoperations  is  defined  in 
CCITT  Recommendations  T.5  and  T.6. 
which  utilizes  bandwidth  compression 
techniques  to  transmit  an  essentially 
error-free  215  x  279  mm  (8V4  x  11  inches) 
document  ajt  a  nominal  resolution  of  8 
lines/mm  in  less  than  one  minute  over  a 
public  data  network  voice-grade  circuit. 

15.  Where  to  obtain  copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Electronic 
Industries  Association.)  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  150 
(FIPSPUB150).  and  title.  Payment  may 
be  madefjy  check,  money  order,; 
purchase  order,  credit  card,  or  deposit 
account. 

Copies  of  the  CCITT 
Recommendations  T.5  and  T.6  (PB85- 
192631)  can  be  obtained  from  the 
National  Technical  Information  Service. 

Federal  Information  Processing 
Standards  Publication  154,  Announcing 
the  Standard  for  Kigh  Speed  25-Po8ition 
Interface  for  Data  7  erminal  Equipment 
and  Data  Circuit-Terminating  Equipment 

November  4, 1988. 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  Natonal  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Pub.  L 
100-235. 

1.  Name  of  standard.  High  Speed  25- 
Position  Interface  for  Data  Terminal 
Equipment  and  Data  Circuit-Terminating 
Equipment  (FIPS  PUB  154). 


2.  Category  of  standard. 
Telecommunications  Standard. 

3.  Explanation.  This  standard  adopts 
Electronic  Industries  Association  (EIA) 
Standard  EIA-530-1987,  which  specifies 
the  interconnection  of  data  terminal 
equipment  (DTE)  and  data  circuit- 
terminating  equipment  (DCE)  employing 
serial  binary  data  interchange  circuits 
with  control  information  exchanged  on 
separate  control  circuits.  In  particular, 
this  standard  defines  the  signal 
characteristics,  interface  mechanical 
characteristics,  functional  description  of 
interchange  circuits,  and  standard 
interfaces  for  selected  conmiunication 
system  configurations.  The  electrical 
characteristics  of  the  interchange 
circuits  are  specified  by  reference  to 

.  Electronic  Industries  Association  (EIA) 
standard  EIA-422-A  (FED-STD-1020A) 
and  EIA-423-A  (FED-STD-1030A). 

4.  Approving  authority.  Secretary  of 
Commerce. 

5.  Maintenance  agency.  National 
Communications  System,  Office  of 

'  Technology  and  Standards. 

6.  Cross  index,  a.  Former  Federal 
Standard  (FED-STD)  1032,  High  Speed 
25-Position  Interface  for  Data  Terminal 
Equipment  and  Data  Circuit-Terminating 
Equipment. 

b.  EIA-530,  High  Speed  25-Position 
Interface  tor  Data  Terminal  Equipment 
and  Data  Circuit-TSSminating 
Equipment.  N 

7.  Related  documents.  The  following 
documents  of  the  issue  in  effect  on  the 
date  of  invitation  for  bids*or  requests  for 
proposals  form  a  part  of  Uys  standard  to 
the  extent  specified  herein;  a.  FIPS  PUB 
138,  Electrical  Characteristics  of 
Balanced  Voltage  Digital  Interface  ; 
Circuits  (EIA-422A)  (former  Federal 
Standard  1020A). 

b.  FIPS  PUB  142,  Electrical 
Characteristics  of  Unbalanced  Voltage 
Digital  Interface  Circuits  (EIA-423A) 
(former  Federal  Standard  1030A). 

c.  FIPS  PUB  143,  General  Pyrpose  37- 
Position  and  9-Position  Interface 
Between  Data  Terminal  Equipment  and 
DajB  Circuit-Terminating  F,quipment 
(EjR-449)  (formor  Interim  Federal 
Standard  001031 ). 

'  d.  EL\-422A,  Electrical 
Characieristics  of  Balanced  Voltage 
Digital  Interface  Circuits. 

e.  EIA-423-A,  Electrical 
Characteristics  of  Unbalanced  Voltage 
Digital  Interface  Circuits. 

f.  EIA-449,  General  Purpose  37- 
Position  and  9-Position  Interface  for 
Data  Terminal  Equipment  and  Data 
Circuit-Terminating  Equipment 
Employing  Serial  Binary  Data 
Interchange. 

g.  Federal  Information  Resources 
Management  Regulation  201-8.1,  Federal 
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ADP  and  Telecommunications 
Standards. 

ft  Objectives.  This  standard  is  to 
facilitate  interoperability  between 
telecommunication  facilities  and 
systems  of  the  Federal  Government  and 
compatibility  of  these  facilities  and 
systems  at  the  computer- 
communications  interface  with  data 
processing  equipment  (systems)  of  the 
Federal  Government. 

9.  Applicability.  This  standard  shall 
be  used  by  all  Federal  departments  and 

/agencies  in  the  design  and  procurement 
'  of  telecommunication  equipment 
^  enjploying  high  speed  (20,000  to 

1,000  bits  per  second)  interchange 
etween  DTEs  and  DCEs.  This  standard 
y  optionally  be  used  at  speeds  lower 
Hiafi  20  Kb/s.  It  is  highly  recommended 
in  the  speed  range  of  10  to  20  Kb/s  for 
new  systems  that  are  likely  to  be 
upgraded  to  higher  speeds,  or  when  both 
sides  of  the  interface  are  covered  by  one 
procurement  action.  This  standard  will 
not  interoperate  with  equipment  using 
EIA-232  electrical  characteristics. 
Departments  and  agencies  with  a 
requirement  to  be  compatible  with  the 
37-position  and  9-position  interface 
specified  in  FIPS  143  (former  Interim 
FED-STD-001031)  (i.e.,  EIA-449)  may 
continue  to  use  this  Standard,  but  new 
systems  must  conform -to  FIPS  154 
(former  FED-STD-1032).  ^ 

10.  Specifications.  This  standard 
adopts  in  wholelElectronic  Industries 
Association  (EIA)  Standard  ElA-530- 
1987,  High  Speed  25-Position  Interface 
for  Data  Terminal  Equipment  and  Data 
Circuit-Terminating  Equipment. 

11.  Implementation.  The  use  of  this 
standard  by  Federal  departments  and 
agencies  is  compulsory  and  binding, 
effective  April  21, 1989. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
-Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  United  States  Cede. 

Waivers  shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
^adversely  affect  the  accomplishment  of 
Jthe  mission  of  an  operator  of  a  Federal 

computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  vmtten 
waiver  requ^t  when  they  determine 
that  conditions  for  meeting  the  standard 
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cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  upon 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  Director,  National 
Computer  and  Telecommunications 
Laboratory.  ATTN:  PIPS  Waiver 
Decisions,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
and  Technology,  Caithersburg,  MD 
20899.  In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
proir.ptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  docimient  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Conflict  with  referenced 
documents.  Where  the  requirements 
stated  in  this  standard  conflict  with  any 
requirements  in  a  referenced  document, 
the  requirements  of  this  standard  shall 
apply.  The  nature  of  the  conflict 
between  this  standard  and  a  referenced 
document  shall  be  submitted  in 
duplicate  to  the  Director,  National 
Computer  and  Telecommunications 
Laboratory,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
and  Technology,  Caithersburg,  MD 
20899. 

14.  Special  information.  The  electrical, 
mechanical,  and  functional  interface 
and  interchange  circuits  shall  conform 
to  EL\-530-19ti7. 

15.  Where  to  obtain  copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Electronic 
Industries  Association.)  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  154 


(FIPSPUB154),  and  title.  Payment  may 
be  made  by  check,  money  order, 
purchase  order,  credit  card,  or  deposit 
account. 

Copies  of  the  EIA  standards  can  be 
obtained  from  the  Electronic  Industries 
Association,  2001  Eye  Street  NW,. 
Washington,  DC  20006, 

Federal  Information  Processing 
Standards  Publication  155,  Announcing 
the  Standard  for  Data  Conununication 
Systems  and  Services  User-Oriented 
Performance  Measurement  Methods 

November  4, 19ea 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Pub.  L 
100-235. 

1.  Name  of  standard.  Data 
Communication  Systems  and  Services 
User-Oriented  Performance 
Measurement  Methods  [FIPS  PUB  155). 

2.  Category  of  standard. 
Telecommunications  Standard. 

3.  Explanation.  This  standard  adopts 
American  National  Standard  X3.141- 
1987,  which  specifies  uniform  methods 
of  measuring  the  performance  of  data 
communication  services  at  digital 
interfaces  between  data  communication 
systems  and  their  users.  These  methods 
may  be  used  to  characterize  the 
performance  of  any  data  communication 
service  in  accordance  with  the  user- 
oriented  performance  parameters 
defined  in  a  companion  standard. 
American  National  Standard  X3.102- 
1983,  which  has  been  adopted  as  FIPS 
144  (former  Federal  Standard  1033). 

4.  Approving  authority.  Secretary  of 
Commerce. 

5.  Maintenace  agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Cross  index,  a.  Former  Federal 
Standard  (FED-STD)  1043,  Data 
Communication  Systems  and  Services 
User-Oriented  Performance 
Measurement  Methods. 

b.  ANSI  X3.141-1987,  Data 
Communication  Systems  and  Services — 
Measurement  Methods  for  User- 
Oriented  Performance  Evaluation. 

7.  Related  documents,  a.  Federal 
Information  Resources  Management 
Regulation  201-6.1.  Federal  ADP  and 
Telecommunications  Standards. 

b.  ANSI  X3.102-1983,  Data 
Communication  Systems  and  Services 
User-Oriented  Performance  Parameters. 

8.  Objectives.  This  standard  is  to 
provide  Federal  departments  and 


agencies  with  uniform  means  of 
measuring  the  performance  of  data 
communication  systems  and  services  as 
perceived  by  end  users.  Performance 
measurements  conducted  in  accordance 
with  this  standard  are  intended  to  be 
used  in  making  communication 
management  decisions  concerning 
Federal  acquisition  and  use  of  data        , 
communication  systems  and  services.    | 

9.  Applicability.  The  measurement 
methods  specified  in  American  National 
Standard  X3.141-1987  may  be  used  in 
achieving  a  wide  variety,  of 
measurement  objectives,  including 
service  of  network  performance 
characterization,  comparison  of 
observed  performance  values  with 
specifications,  and  the  determination  of 
system  design,  operation,  or  usage 
effects.  They  may  be  used  in 
comprehensive  experiments  in  which 
values  for  all  standard  parameters  are 
determined  or,  with  appropriate 
simphfication,  in  very  selective 
experiments — for  example,  the 
measurement  of  a  single  parameter  such 
as  Bit  Error  Probability.  They  may  be 
applied  at  any  pair  of  digital  interfaces. 

10.  Specifications.  This  standard 
adopts  in  whole  the  American  National 
Standard  X3.141-1987,  Data 
Communication  System  and  Service — 
Measurement  Methods  for  User- 
Oriented  Performance  Evaluation. 

11.  Implementation.  The  use  of  this 
standard  by  Federal  department  and 
agencies  is  compulsory  and  binding, 
effective  April  21, 1989. 

American  National  Standard  X3.141- 
1987  shall  be  used  by  all  Federal  depa 
rtments  and  agencies  in  conducting  data 
communication  performance 
measurements  intended  to  determine 
values  for  the  user-oriented  performance 
parameters  defined  in  American 
National  Standard  X3.102-1983. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designate  pursuant  to  section  3506(b)  of 
Title  44,  United  States  Code. 

Waivers  shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  ^ancial 
impact  on  the  operator  which  is  not 
offset  by  Goverment-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  requests  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 


waiver  request  when  they  dttennine 
that  conditiona  for  meeting  the  standard 
caimot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  upon 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sentio:  Director.  National 
Computer  and  Telecommunications 
Laboratory,  ATTN:  FIPS  Waiver 
Decisions,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
and  Technology,  Caithersburg,  MD 
20899.  In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on  < 

Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
detemrination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
■otice.  ff 

A  copy  of  the  waiver,  any  suppormig 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agehcy  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Conflict  with  referenced 
documents.  Where  the  requirements 
stated  in  this  standard  conflict  with  any 
requirements  in  a  referenced  docimient, 
the  requirements  of  this  standard  shall 
apply.  The  nature  of  the  conflict 
between  this  standard  and  a  reference 
document  shall  be  submitted  in 
duplicate  to  the  Director,  National 
Computer  and  Telecommunications 
Laboratory,  Technology  Building,  Room 
B-154,  National  Institute  of  Standards 
and  Technology.  Caithersburg.  MD 
20899. 

14.  Where  to  obtain  copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Proctssing  Standards  Publication  155 
(FIPSPUB155).  and  Utle.  Payments  may 
be  made  by  dieck,  money  order. 


purchase  order,  credit  eard,  or  deposit 
account. 

[FR  Doc.  86-25417  Pilecl  ll-^-BB;  S:4S  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TH(TILE 
AGREEMENTS 

Detailing  of  Ceverag^of  Expbrt  Visa 
Requirements  for  Celnain  Cotton, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textil*  Products  Produced  or 
Manufactured  In  Hong  Kortg 

October  31, 1988. 

AOENCY:  Committee  for  the 

Implements tiqp  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  listing  part 

and  merged  categories. 


EFFECTIVE  DATE:  November  7. 1988. 

Authority:  Elxecutive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  sf  1950,  es  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATtON  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. « 

SUPPLEMENTARY  INFORMATION:  The 
existing  visa  requirements  cover  part 
and  merged  categories  subject  to  the 
bilateral  agreement  of  August  14, 1988, 
as  amended,  between  the  Governments 
of  the  United  States  and  Hong  Kong. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  Economic 
Bureau.  U.S.  Department  of  State.  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
ahd  Apparel  Categories  with  Tagff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  48  FR  2400,  published  on 
January  19, 1983.  and  51  FR  27235, 
published  on  July  30, 1986. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  31, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14, 1'983.  as 
amended  tn  July  25. 1986.  by  the  Chairman. 


Conunittee  fer  the  bBpIemeataliaa  of  Textile 
Agrcenents,  that  directed  you  to  prokJbit 
entry  of  certain  cotton,  wool,  maa-nade  fiber, 
soUd  blead  and  other  vegetable  fiber  textiles 
and  textile  products,  produced  or 
manufactured  in  Hong  Kong,  for  which  the 
CovRmment  of  Hong  Kong  hat  not  isiued  an 
appropriate  visa. 

Effective  on  November  7. 1988.  the 
directive  of  January  14, 1983.  as  amended,  is 
amended  further  to  include  the  following  list 
of  part  and  feierged  cntegories  established  in 
the  bilateral  agreeaient  of  August  14, 1966,  as 
amended:  i- 

Part  and  Merged  Categories 

225/317/329 

226/313 

333/334  ' 

338/339  (1)  ' (tank  tops) 

338/339  * (shirts  and  blouses  other 

than  tank  tops,  knit) 
347/346 
359  (1)  • (coveralls,  overalls, 

jumpsuits) 

359  (2)  « (Outer  vests) 

359  • (other  than  coveralls, 

overalls,  jumpsuits, 

vesta) 

369  (1)  • (shop  towels) 

369  ■* .._ (other  than  shop  towels) 

443/643/843  (1) (made-to-measure  suits, 

men's  and  boys') 
444/644/844  (1) (made-to-measiu-e  suits. 

women's  and  girls'] 
445/446 
447/448 
633/634/635 
633/634 
638/630 
645/646 
659  (1)  • - (coveralls,  eTeralls, 

jumpsuits) 

659  (2)  • (swirasuits) 

659  '" - (other  than  coveralls, 

overalls.  jump8i|t.tS; 

swimsuits) 

845  (1)  " (sweaters  made  in  Hong 

Kong) 

S45  (2)  >* (sweaters  assembled  in 

Hong  Kong  from  knit- 
to-shaper  component 
parts  knitted 
elsewhere  I 

846  (1)  '• -.  (sweaters  made  in  Hong 

Kong) 

846  (2)  '* (sweaters  assentbled  in 

Hong  Kong  from  knit- 
to-shape  component 
parts  knitted 
elsewhere) 

•  In  Categories  338^39(1)..  only  TSUSA  numbers 
381.0230.  361.4120.  384.0205.  384.0207.  384.0208. 
384.0212,  384.2806.  384  2810.  3M.2«';2  and  384.2814. 

•  In  Catpgory  338/339,  all  TSL>SA  numbers 
except  381.0230.  381.4120.  384.0205.  384.0207. 
384.0208.  384.0212.  384.2800.  384.2810.  384.2812  and 
384.2814  in  Category  338/339(1).  , 

•  hi  Category  359(1).  only  TSUSA  numbers 
381.0822,  381.5510,  384  0928  «n  J  384.5222. 

•  In  Category  359(2).  only  TSUSA  numbara 
381.0258,  381.0554.  381.3949.  381.5800,  381.5920. 
384.0451.  384.0848.  384.0650.  384.0651.  3843449. 
384.3460.  384.4300,  384.4421  and  384.4422. 

•  In  Category  359.  all  TSUSA  number*  axoept 
361.0822.  SaiaSia  3S4.0e28  and  384.5222  in  Catego- 
ry 350(1):  and  SeiJttSa,  381.0554.  361.3949,  381.M00. 
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381.5920,  3M.0451.  384,064«.  3M.065O,  384  0651. 
384  3449,  3»4..'»450,  384.4300.  384.4-i21  and  384.4422 
in  Category  359(2). 

•In  Category  369(1),  only  TSUSA  number 
366.2840. 

'  In  Category  309.  only  TSUSA  number!  except 
exceot  366.2640. 

•In  Category  659(1).  only  TSUSA  numbers 
381.3325.  381.sa05.  384.2205,  3C4.2530.  334.8806, 
384  8607  and  384  9:r,0. 
»  'In  Catesjorv  659(3),  onJy  TSUSA  numbers 
3ni.2340,  301.3170.  384.1700,  384.2339,  384.8300, 
384.8400  and  384  9.S30. 

'"In  Category  659,  all  TSUSA  numbers  in  659 
except  381.3325.  331.9805.  384.2205,  364.2530, 
3e-18ti06.  384.8fior  an.d  384.33-10  in  Catesory  651(1); 
and  381.2340.  381.3170.  381  91 'X).  381.9570,  384  1700 
38^.23,19.  384.8300,  381.8400  and  384.9353  m  Catego- 
ry 6.59(2). 

"  !n  Category  845(1).  only  TSUSA  numbers 
381.3583,  381.6688.  381.9987,  384.2736,  384.5317  and 
384  9695. 

'^In  Category  84.'i(i).  only  TSUSA  numbers 
381.3578.  381.6685,  381.9985,  384.2735,  384.5316  and 
384  0894. 

"In  Cateaorv  848(1).  only  TSUSA  numbers 
381  .1576.  3818557  384.2734  and  384  77H2. 

"In  Catesnvy  846(2|.  only  TSUSA  numbers 
381.3574.  381.8554,  384.2733  and  384.7781. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  88-25538  Filed  11-3-88;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1938  a  commodity  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  5, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPt^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  LI.S.C. 
47(aJ(2)  and  41  CFR  51-2.6.  Its  purpose  is 

* 


to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  workshops  for  the 
bhnd  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  Procurement 
List  1 988,  December  10, 1987  (52  FR 
46926). 

Commodity  Index,  Elevation  1005-01- 
134-3621. 

Service  Commissary  Shelf  Stocking, 
Custodial  and  Warehouse  Service, 
Ellsworth  Air  Force  Base,  South  Dakota. 
Beverly  L.  Milkman. 
Executive  Director. 
[FR  Doc.  88-25568  Filed  11-3-88;  8:45  am] 
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Procurement  List  1988  Addition 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Addition  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  a  commodity  to 
be  produced  by  workshops  for  the  blind 
or  other  severely  handicapped. 
EFFECTIVE  DATE:  December  5, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

August  5, 1958,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (53  29511)  of  proposed  addition  to 
Procurement  List  1988,  December  10. 
1987  (52  FR  46926). 

No  comments  were  received 
concerning  the  proposed  addition  to  the 
Procurement  List,  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodity  at  a  fair  market 
price  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  Action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
is  hereby  added  to  Procurement  List 
1988:  Cover.  Generator  Set  6115-00-941- 
1655. 

Beverly  L.  Nfilkman, 
Executive  Director. 
[FR  Doc.  88-25569  Filed  11-3-88;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

SUMMARY:  The  Commodity  Futures 
trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME")  for 
designation  as  a  contract  market  in 
futures  on  the  Morgan  Stanley  Capital 
International  United  Kingdom  Stock 
Index.  The  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 

DATE:  Comments  must  be  received  on  or 
before  November  21, 1988. 

ADDRESS:  Interested  persons  should 
submit  tlieir  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
Morgan  Stanley  United  Kingdom  Stock 
Index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 


Commission.  2033  K  Street.  NW. 
Washington.  DC  20581  (202)  254-7303. 
SUPPLEMENTARY  MFORMATION:  On  May 

19  and  September  2, 1988,  the 
Commission  published  in  the  Federal 
Register,  for  eo-day  and  15-day  comment 
periods,  respectively,  notices  of 
availability  of  the  CME's  proposed 
terms  and  conditions  for  the  U.K.  stock 
index  futures  contract  (53  FR  17909  and 
53  FR  34140).'  In  an  October  25, 1988 
letter  to  the  Commission,  the  CME 
requested  that  the  Commission 
republish  the  terms  and  conditions  of 
the  proposed  contract  "so  that  the  public 
and  other  interested  parties  may  have 
further  opportunity  to  comment  on  the 
application."  As  noted,  the  Director  of 
the  Division  has  determined  that,  for 
this  proposed  contract,  an  additional 
comment  period  is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washingtoa  DC  on  November  1, 
1988. 

Paula  A.  Tosini, 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  88-25531  Filed  11-3-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 


Defense  Equal  Opportunity 
Management  institute  Board  of 
Visitors;  Meeting 

AGENCY:  Defense  Equal  Opportunity 
Management  Institute  Board  of  Visitors 
(DEOMI  BOV),  DoD. 

ACTION:  Notice  of  meeting.  ^ 

SUMMARY:  Pursuant  to  Pub.  L.  92-^i6i 
notice  is  hereby  given  of  a  forthcompig 
meeting  of  the  Defense  Equal  :" 

Opportunity  Management  Institute  c 
Board  of  Visitors  (DEOMI  BOV).  The 
purpose  of  the  DEOMI  BOV  is  to  serve 
as  an  external  source  of  expertise  to 
ensure  periodic  review  of  the  objectives, 
policies,  and  operations  of  DEOMI.  The 
Board  meets  semiannually. 
DATE:  November  18-19. 1988  (Agenda 
folfows). 

ADDRESS:  Defense  Equal  Opportunity 
Management  Institute  (DEOMI),  Bldg 
559,  Patrick.  AFB.  Florida,  32925-6685. 

AGENDA:  Sessions  will  be  conducted  as 
indicated  below  and  will  be  open  to  the 
public.    I 

Friday.  November  18,  1988 

8:00  a.m. — 8:30  a.m.  Address  to  Students 

and  Faculty 
8:40  a.m. — 10:15  a.m.  Presentation  of 

Briefir^  for  New  DACOWITS 

Members 
10:15  ajn. — 10:45  a.m.  Old  Business 

(Review  of  Report  from  the  Previous 

Meeting)     * 
11:30  a.m. — 12:45  p.m.  Luncheon  with 

Students  and  Staff 
1:00  p.m. — 4:00  p.m.  Presentation  of 

Information  Papers 

Saturday,  November  19,  1988 

8:00  a.m. — 10:00  a.m.  Executive  Session 
10:15  a.m. — 10:45  a.m.  Finalize  Formal 

CoHiments  and  Recommendations 
10:45  a.m. — ^11:00  a.m.  Closing  Remarks 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  E.  E.  Wiggins,  USAF, 
Commandant.  Defense  Equal 
Opportunity  Management  Institute. 
Patrick  AFB.  Florida,  32925-6685; 
telephone  (407)  494-6976. 
SUPPLEMENTARY  INFORMATION:  The 

following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  Board  of  Visitors 
meeting: 

(1)  Members  of  the  public  are 
permitted  to  attend  all  Board  sessions 
conducted  in  pursuit  of  the  Board's 
charter. 

(2)  Interested  persons  may  submit 
written  statements  for  consideration  by 


the  Board  and/or  make  oral 
presentations  of  same  during  the 
meeting. 

(3)  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  to  the  Board  must  notify  the 
point  of  contact  listed  above  no  later 
than  November  14, 1988. 

(4)  Length  and  number  of  oral 
presentations  to  be  made  will  depend  on 
the  number  of  such  requests  received. 

(5)  Persons  submitting  written 
statements  only  for  inclusion  in  the 
minutes  of  the  meeting  must  submit  one 
copy  no  later  than  five  days  after  the 
meeting  adjourns. 

(6)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DEOMI  BOV  member  for 
transmittal  to  the  BOV  Chair  or 
Commandant,  DEOMI,  to  consider. 

(7)  Mem.bers  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussions 
conducted  by  the  Board  members  at  any 
of  the  meeting  sessions:  however,  they 
will  be  permitted  to  reply  to  any 
questions  directed  to  them  by  the 
members  of  the  Board. 

(8)  Members  of  the  public  will  be 
permitted  to  orally  question  any 
scheduled  speakers  if  rewognized  by  the 
Chair-snd  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 

,  L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
.November  1. 1988. 

[FR  Doc.  88-25623  Filed  11-3-88:  8  45  am] 

BILUNG  CODE  3S10-01-M 

.*, : 

Department  of  the  Air  Force 

Physical  Optics  Corp.;  Intent  to  Grant 
Exclusive  Patent  Ucense 

Pursuant  to  the  provisions  of  Part  101- 
4  of  Title  41,  Code  of  Federal 
Regulations,  which  implements  Pub.  L 
96-517,  the  Department  of  the  Air  Force 
announces  its  inte'ntion  to  grant  to  the 
Physical  Optics  Corporation.  2525  W. 
237lh  Street,  Torrance,  California  90505, 
a  corporation  of  California,  an  exclusive 
royalty-bearing  license  under  U.S. 
Patent  No.  4.563.057  issued  7  January 
1987  in  the  names  of  Jacques  W. 
Ludman,  Joseph  L.  Homer  and  Henry  J. 
Caulfield  for  "Fiber  Optic  Cable 
Connector." 

The  license  will  be  granted  unless  any 
objection  thereto,  together  with  a 
request  for  an  opportunity  to  be  heard,  if 
desired,  is  received  in  writing  by  the 
addressee  set  forth  l>elow  within  60 
days  from  the  publication  of  this  notice. 
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All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  ). 
Singer,  Chief,  Patents  Division.  Office  of 
The  Judge  Advocate  General,  HQ 
USAF/JACP.  1900  Half  Street,  SW.. 
Washington,  D(2  20324-1000,  Telephone 
No.  (202)  475-1386. 
Patsy  J.  Conner. 

Air  Force  Fedgfcil  Register  Liaison  Officer. 
[FR  Doc.  88-25556  Filed  11-^-88:  8:45  am] 

8IUJNO  CODE  3910-01-11 


Department  of  the  Army 

National  Board  for  the  Promotion  of 
RIfie  Practice;  Open  Meeting 

In  accordance  with  section  10(a](2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  Annoimcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  National  Board 
for  the  Promotion  of  Rifle  Practice. 

Date  of  Meeting:  6  December  1988. 

Place:  Ramada  Renaissance  Hotel, 
Washington  Dulles  International 
Airport,  13869-71  Park  Center  Road. 
Hemdon,  Virginia  22071. 

Time:  1345-1600. 

Proposed  Agenda: 

1.  Open  Prayer  and  Pledge  of 
Allegiance  to  the  Flag 

2.  Federal  Register  Notice  of  the 
Meeting 

3.  Roll  Call 

4.  Approval  of  previous  Board  minutes 

5.  Status  of  regulations 

6.  Update  of  ammunition  used  in  EIC 
Matciies 

7.  Update  on  Contiuct  of  the  1988 
National  Matches 

8.  Report  on  revision  of  the  Small 
Arms  Firing  School  Training 

9.  Report  on  the  1989  National 
Matches 

10.  Report  on  the  Budget  review/ 
presentation 

11.  Report  on  transfer  of  skills  from 
Air  Rifles 

12.  Ml  Sales 

13.  President's  100 

14.  New  Business 

15.  Closing  Prayer 

This  meeting  is  open  to  the  public. 

Persons  desiring  to  attend  the  meeting 
should  contact  Mr.  Dennis  W.  Galoci  or 
Ms.  Rita  G.  Cooper  at  (202)  272-0810 
prior  to  21  November  1988  to  arrange 
admission. 
M.S.  Gilchrist, 

Colonel,  Armor,  Executive  Officer.  NBPRP. 
[FR  Doc.  88-25606  Filed  11-3-88:  8:45  am] 
aiLLMOCOOE  S71S-M-M 


National  Board  for  the  Promotion  of 
Rifle  Practice  Budget  Committee; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L  92-463],  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  National  Board 
for  the  Promotion  of  Rifle  Practice 
Budget  Committee. 

Date  of  Meeting:  6  December  1988. 

Place:  Ramada  Renaissance  Hotel, 
Washington  Dulles  International 
Airport,  13869-71  Park  Center  Road. 
Hemdon,  Virginia  22071. 

Time:  039Q-1130. 

Proposed  Agenda: 

1.  Federal  Register  Notice  of  the 
Meeting 

2.  Roll  Call 

3.  Approval  of  previous  Board 
minutes 

4.  Review  of  Fiscal  Year  1988  Budget 

5.  Expenditure  Restrictions 

6.  Update  Support  Agreements 

7.  Fiscal  Year  1989  Budget  and 
Obligation  Plan 

8.  Fiscal  Year  1990-91  and  Out-Year 
Budgets 

9.  Purchase  of  accounterments  and 
supplies 

10.  Proposed  upgrade  of  Camp  Perry 
and  Facilities 

11.  Realignment  of  mail  cost 
responsibilities 

This  meeting  is  open  to  the  public. 

Persons  desiring  to  attend  the  meeting 
should  contact  Mr.  Dennis  W.  Galoci  or 
Ms.  Rita  G.  Cooper  at  (202)  272-0810 
prior  to  21  November  1988  to  arrange 
admission. 

M.  S.  Gilchrist. 

Colonel,  Armor  Executive  Officer,  NBPRP. 
(FR  Doc.  8&-25607  Filed  11-3-88;  8:45  am] 
BtLUNa  CODE  3710-OS-ll 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  With 
DeMenno-Kerdoon 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  proposed  consent 
order  and  opportunity  for  poblic 
comment. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  with  DeMenno-Kerdoon. 
The  agreement  proposes  to  resolve 
matters  relating  to  DeMenno-Kerdoon's 
compliance  with  federal  petroleum  price 


and  allocation  regulations  for  the  period 
August  19, 1973  through  January  27, 
1981.  If  this  Consent  Order  is  approved. 
DeMenno-Kerdoon  will  pay  a  minimum 
of  $150,000  plus  interest  as  well  as 
specified  percentages  of  its  annual 
adjusted  net  income  for  the  Rve 
consecutive  fiscal  years  commencing 
with  the  fiscal  year  beginning  No^^mber 
1, 1989.  The  maximum  amount  payable 
under  the  Consent  Order  is  $3  million. 

Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this  notice. 
ERA  will  consider  the  submissions 
received  from  the  public  in  determining 
whether  to  reject  the  settlement,  accept 
the  settlement  and  issue  a  final  Order, 
or  renegotiate  the  agreement  and,  if 
successful,  issue  the  modified  agreement 
as  a  final  Order.  DOE's  final  decision 
will  be  published  in  the  Federal 
Register,  along  with  an  analysis  of  and 
response  to  the  significant  written  ' 

comments,  as  well  as  any  other 
considerations  that  were  relevant  to  the 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Economic  Regulatory  Administration. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  RG-30, 
Washington,  DC  20585  (202)  586-«900. 

Copies  of  the  proposed  Consent  Order 
may  be  obtained  free  of  charge  by 
writing  or  calling  this  office. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Resolution  of  Regulatory  Issues 

A.  Areas  of  Dispute 

B.  Determination  of  Maximum  Liability 
in.  Determination  of  Reasonable 

Settlement  Amount 

IV.  Terms  and  Conditions  of  the  Consent 
Order 

I.  Introductioo 

ERA  audited  DeMenno-Kerdoon '• 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations  as  a 
refiner  engaged  in,  inter  alia,  the 
business  of  purchasing  and  refining 
crude  oil,  and  selling  refined  petroleum 
products.  On  the  basis  of  its  audit 
findings,  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  the  firm  and 
another  refiner  on  December  8, 1988. 
This  PRO,  which  is  now  pending  before 
OHA,  alleges  that  during  the  period 
November  1978  through  may  1977 
DeMenno-Kerdoon  improperly  reported 
volumes  of  crude  oil  under  the  Crude  Oil 
Allocation  Program  (Entitlements 
Program),  set  forth  at  10  CFR  211.66  and 
211.67,  in  violation  of  those  regulations 
and  10  CFR  205.202. 

ERA'S  audit  of  DeMenno-Kerdoon 
also  indicated  that  in  a  number  of 
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transactions  during  the  period  January 
1979  through  December  1980  the  firm 
failed  to  report  certain  volumes  of 
controlled  crude  oil  which  it  had 
processed  at  its  refinery.  Further,  it  was 
found  that  DeMenno-Kerdoon  had 
reported  certain  volumes  of  uncontrolled 
crude  oil  to  DOE  without  having 
obtained  proper  certifications.  These 
practices  appear  to  have  violated  the 
provisions  of  10  CFR  211.66.  212.131  and 
205.202.  A  PRO  was  issued  concerning 
these  matters  on  December  31, 1986,  and 
following  additional  analysis  by  ERA, 
■was  subsequently  withdrawn  on  August 
16, 1988. 

In  the  negotiation  process  leading  to 
the  proposed  settlement,  ERA  analyzed 
the  results  of  the  audits  and  the  natiire 
of  the  alleged  regulatory  violations,  but, 
most  importantly,  the  substantially 
impaired  financial  condition  of 
DeMenno-Kerdoon  and  its  secured  debt 
structure  and,  therefore,  its  limited 
abiUty  to  pay  any  judgment  which  might 
be  rendered  at  the  end  of  lengthy  and 
complex  enforcement  proceedings. 

The  settlement  calls  for  DeMenno- 
Kerdoon  to  pay  a  maximum  of  $3 
million.  DeMenno-Kerdoon  is  required 
to  make  minimum  payments  totalling 
$150,000,  plus  interest  on  those 
payments,  as  well  as  specific 
percentages  of  its  adjusted  net  income 
for  five  consecutive  fiscal  years, 
beginning  November  1, 1989,  in 
settlement  of  its  potential  Habihty  for 
violations  of  DOE  regulations. 

II.  Resolution  of  Regulatory  Issues 

A.  Areas  of  Dispute 

The  disputes  resolved  by  the  Consent* 
Order  include  the  alleged  improper 
reporting  of  crude  oil  under  the 
Entitlements  Program  of  volumes  of 
crude  oil  refined  pursuant  to  a 
processing  agreement  in  violation  of  the 
regulations  set  forth  at  10  CFR  205.202, 
211.66  and  211.67,  addressed  in  a  PRO 
issued  by  ERA  on  December  8, 1986,  to 
DeMenno-Kerdoon  and  another  refiner. 

Also  resolved  is  DeMenno-Kerdoon 
potential  liability  arising  from  various 
crude  oil  transactions  during  the  period 
January  1979  through  December  1980,  in 
which  ERA'S  audit  found  that  the  firm 
failed  to  maintain  records  and  to  report 
volumes  of  crude  oil  to  the  Entitlements 
Program  in  violation  oTlO  CFR  205.202, 
211.66(b)  and  (h),  212.131.  As  indicated, 
these  matters  were  the  subjection  of  a 
PRO  which  was  issued  on  December  31, 


\ 


1986,  and  withdrawn  on  August  16, 1988. 
The  proposed  Consent  Order  would 
resolve.the  PRO,  currently  pending,  any 
remaining  issues  related  to  the 
withdriwn'PRO,  and  all  other  matters 
relating  to  DeMenno-Kerdoon's 
compliance  with  the  mandatory 
jjetroleum  price  and  allocation 
regulations  during  the  period  August  19, 
1973.  through  January  27, 1981. 

B.  Determination  of  Maximum  Liability 

ERA  calculated  the  maximum  amount 
for  which  DeMenno-Kerdoon  might  be 
liable  as  a  result  of  the  violations 
alleged  in  the  December  8, 1986.  PRO, 
which  is  now  pending  before  OHA,  and 
other  possible  violations.  ERA 
determined  the  firm's  maximum 
potential  liability  with  respect  to  the 
PRO  by  calculating  the  impact  of 
DeMenno-Kerdoon's  inclusion  of  certain 
volumes  of  crude  oil  in  its  runs  to  stills 
on  its  Refiners  Monthly  Reports  (Form 
P102-M-1)  resulting  in  the  issuance  of 
excess  simall  refiner  bias  entitlements  to 
DeMenno-Kerdoon.  In  this  regard,  the 
PRO  issued  to  DeMenno-Kerdoon 
alleges  that  DeMenno-Kerdoon  and 
another  refiner  are  jointly  and  severally 
liable  for  excess  entitlements  benefits  in 
violation  of  the  Entitlements  Program. 
The  principal  amount  of  the  resulting 
alleged  violations  is  $2,047,382.48,  of 
which  50%  is  attributed  by  ERA  to 
DeMenno-Kerdoon  in  this  settlement.  As 
adjusted,  the  principal  amount  of  the 
violation  is  $1,023,691.24  plus  interest. 
The  maximum  total  potential  liability  for 
DeMenno-Kerdoon  is  approximately 
$4.2  million,  including  interest. 

The  proposed  settlement  also  resolves 
the  pending  audit  in  which  DOE  found 
that  DeMenno-Kerdoon  failed  to  report 
certain  volumies  of  controlled  crude  oil 
receipts  processed  at  its  refinery,  and 
failed  to  obtain  proper  certification  for 
other  volumes  of  crude  oil.  The  potential 
violation  amount  related  to  these  issues 
is  approximately  $8.7  million,  plus 
interest,  for  a  total  of  approximately 
$22.6  million. 

Thus,  the  total  potential  maximum 
liability  of  DeMenno-Kerdoon  is 
approximately  $26.8  million.       "^ 

III.  Determination  of  Reasonable 
Settlement  Amount 


ERA  does  not  propose  to  settle  based 
on  the  litigation  risk  values  of  the 
disputed  issues.  In  determining  a 
reasonable  settlement  amount  for  the 
allegations  of  regulatory  violations 


discussed  above,  ERA  reviewed  several 
factors.  The  most  significant  factor  in 
arriving  at  this  proposed  settlement  was 
ERA'S  consideration  of  the  current  and 
projected  economic  condition  of 
DeMenno-Kerdoon.  DeMenno-Kerdoon 
made  available  to  ERA  extensive 
financial  information,  including 
financial  statements,  tax  returns,  copies 
of  instruments  of  indebtedness 
encumbering  assets,  and  extensive 
underlying  documents  on  which  the 
reports,  returns  and  statements  were 
based.  As  a  result  of  this  review,  it 
became  apparent  to  ERA  that  DeMenno- 
Kerdoon  would  not  be  capable  of 
satisfying  a  judgment  in  an  amount 
approaching  the  potential  maximum 
hability  alleged  by  ERA.  ERA  also 
considered  that  a  judgment  in  DOE's 
favor,  even  if  obtained,  would  be  greatly 
in  excess  of  DeMenno-Kerdoon's 
consolidated  net  worth,  yet  that 
judgment  liabihty  might  well  be 
subordinate  to  secured  lenders. 

Consideration  of  all  the  foregoing 
factors  led  ERA  to  the  conclusion  that 
this  settlement  is  the  best  method  for 
ERA  to  realize  any  recovery  in  this  case. 
Based  on  all  these  considerations — the 
financial  condition  of  DeMenno- 
Kerdoon,  the  time  and  expense  required 
for  the  government  to  fully  litigate  every 
issue  in  order  to  obtain  any  recovery, 
and  the  low  potential  for  any  significant  - 
recovery  with  litigation  success — ERA 
concluded  that  the  resolution  of  these 
matters  for  the  ambunts  prescribed  in 
the  proposed  Consent  Order  is  an 
appropriate  settlement  and  is  in  the 
pubUc  interest. 

IV.  Terms  and  Conditions  of  the  Consent 
Order. 


The  Consent  Order  provides  that 
DeMenno-Kerdoon  will  pay  a  maximum 
of  $3  million.  DeMenno-Kerdoon  will 
make  minimum  payments  of  not  less 
than  $150,000.  An  initial  payment  of 
$25,000  will  be  made  within  thirty  (30) 
days  of  the  effective  date  of  the  Consent 
Order  or  on  January  1, 1989,  whichever 
occurs  later.  Further  scheduled 
payments  tofalling  $125,000  will  be 
made  in  thirty-five  (35)  equal  monthly 
installments  commencing  on  the  first 
day  of  the  next  full  month  following  the 
due  date  of  the  initial  payment,  plus 
interest  set  at  8.61%  per  annum. 
In  addition  to  tite  foregoing  minimum 
.  "^^snayments.  DeMenno-Kerdoon  is 
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obligated  to  pay  tlie  DOE  certain 
percentages  of  its  adjusted  net  income 
for  five  consecutive  Racal  years, 
commencing  with  the  firm's  fiscal  year 
beginning  November  1, 1989.  The 
percentages  of  DeMenno-Kerdoon's 
adjusted  net  income  which  must  be  paid 
to  the  DOE  on  an  annual  basis  range 
from  10%  for  adjusted  net  ineome  from 
$.5  million  to  $999,999.99  to  40%  for  all 
amounts  of  adjusted  net  income 
including  and  in  excess  of  $5  million. 

Submission  of  Written  Comments 

The  profKJsed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to: 
DeMenno-Kerdoon  Consent  Order 
Comments,  RG-30,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Any  information  or  data  considered 


confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  provisions  of  10  CFR  205'.9(f). 

All  comments  received  by  the  thirtieth 
day  following  publication  of  this  notice 
in  the  Federal  Register,  will  be 
considered  before  determining  whether 
to  adopt  the  proposed  Consent  Order  as 
a  final  Order.  Any  modifications  oT  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment.  If,  after  considering  the  « 

comments  it  has  received,  ERA 
determines  to  issue  the  proposed 
Consent  order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  notice  in 
the  Federal  Register. 

Issued  in  Washington.  DC  on  October 
31, 1988. 
Robert  G.  Heiss, 

Deputy  Chief  Counsel  for  Operations. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-25633  Filed  11-3-88,  8:45  am) 
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[Docket  Noe.  OFU-002. 003. 004] 

Order  Granting  Rescission  of  a 
Prohibition  Order  Issued  to  ttie  Iowa 
EleArkf  ft  Power  Co.  Pursuant  to  the 
Energy  Supply  and  Environmental 
Coordination  Act  of  1974 

A8ENCY:  Economic  Regulatory 
Administration.  DOE. 

action:  Order  granting  rescission  of 
prohibition  order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  '  hereby  gives  notice 
that,  acting  under  the  authority  granted 
to  it  in  section  2(f)  of  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974  (ESECA)  as  amended  by  15  U.S.C. 
792(f)  and  implemented  by  lo  CFR 
303.130(b),  it  is  granting  a  request  by  the 
Iowa  Electric  Light  &  Power  Company 
(the  Comparty)  to  rescind  the  prohibition 
order  issued  on  June  30, 1975,  for  the 
following  powerplant: 


Owner 


Docket  No. 


Generating  Station 


Unit  No. 


Location 


Iowa  Electnc  Ugtit  and  Power  Company OFU-002     Sutherland - 

OFU-003 
OFU-004 


This  action  is  taken  in  accordance 
with  the  provisions  of  10  CFR  Part  303, 
Subpart  J  ("Modification  or  Rescission 
of  Prohibition  Orders  and  Construction 
Orders")  of  the  ESECA  regulations.  The 
basis  for  ERA's  action  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

EFFECTIVE  DATE:  This  order  shall  be 
effective  on  November  4, 1988,  in 
accordance  with  10  CFR  303.10. 
FOR  FURTHER  INFORMATION  CONTACr 

Xavier  Puslowski,  Office  of  Fuels 
Programs,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
3H-087.  Washington,  DC  20585, 
Telephone  (202)  58&-4708. 

Steven  J.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  6A-113,  Washington,  DC 
20585,  Telephone  (202)  586-6947. 
The  public  file  containing  a  copy  of 
this  Order  and  other  documents  and 
supporting  materials  on  this  proceeding 
will  be  made  available,  upon  request,  at 
the  DOE  Freedom  of  Information 
Reading  Room,  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Monday  through 
Friday,  9:00  a.m.  to  4:00  p.m. 
SUPPLEMENTARY  INFORMATION:  On  June 

2. 1975,  in  accordance  with  the  ESECA. 


the  Federal  Energy  Administration 
issued  a  Prohibition  Order  to  Iowa 
Electric  Light  and  Power  Company 
prohibiting  the  burning  of  natural  gas  as 
a  primary  energy  source  in  Sutherland 
Generating  Station  Units  1,  2,  and  3.  A 
subsequent  Notice  of  Effectiveness 
dated  January  17, 1978,  and  an  Amended 
Notice  of  Effectiveness  dated  December 
21, 1978,  also  were  issued  for  these 
units. 

Pursuant  to  10  CFR  303.10  et  seq.. 
Iowa  Electric  Light  and  Power  Company 
filed  an  Application  for  Rescission  of 
Prohibiton  Orders  based  upon  what  the 
company  maintains  is  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  the  Prohibition  Order  was 
originally  issued.  Sutherland's  Units  1 
and  2  went  into  operation  in  1955;  Unit  3 
was  placed  in  service  in  1961.  At  the 
time  the  Prohibition  Order  became 
effective,  all  three  units  were  operated 
as  base  load  units.  Due  to  their  size  and 
the  reduction  in  efficiency  of  the  units 
over  time.  Units  1  and  2  currently  are 
used  as  peaking  units  and  Unit  3  is  an 
intermediate  unit. 

All  three  units  were  designed  to  bum 
Iowa  coal  which  has  a  heat  content  in 
the  range  of  8.500  to  9,500  Btu/lb.  and  a 
sulfur  content  of  four  to  five  percent.  On 
October  14, 1987,  the  state  of  Iowa's 
sulfur  dioxide  emission  regulation  was 


1     Marshalltown,  Iowa. 

2 

3 


changed  from  8.0  lbs.  of  SOi  per  MMBtu 
of  fuel  burned  to  5.0  lbs.  SOiper  MMBtu. 
The  company  contends  that  while  the 
Sutherland  units  were  being  operated  as 
base  load  units,  they  easily  adapted  to 
burning  coal  with  the  characteristics 
required  to  meet  the  more  stringent 
emissions  standards.  However,  as 
peaking  and  intermediate  units, 
operation  with  compliance  coal  has 
become  more  difficult,  resultirig  in 
additional  maintenance  of  the  units. 
Additionally,  Unit  3  is  a  cyclone  unit 
and  its  physical  configuration  increases 
the  difficulty  of  operation  with  the 
different  characteristics  of  low  sulfiu" 
coal. 

Due  to  the  changed  circumstances 
resulting  from  more  strir.j^f^ot  s'i'fi'r 
dioxide  emission  regulflt:.i':<«  and  the 
conversion  of  the  units  from  ha^e  load 
to  peaking  and  intermediate  operation, 
the  Company  states  that  the  future  life 
of  the  units  will  be  reduced  if  it  must 
continue  to  operate  them  on  low  sulfur 
coal  rather  than  on  natural  gas. 

On  April  8. 1988,  in  accordance  with 
the  procedural  requirements  of  10  CFR 
303.134(a),  the  ERA  published  in  the 
Federal  Register  (53  FR  11699)  a  Notice 
of  Acceptance  of  a  request  by  Iowa 
Electric  Light  and  Power  Company  to 
rescind  certain  prohibition  orders  issued 


■  Effective  October  1, 1077.  the  responsibility  for 
tmplementlng  ESECA  waa  tnnafenwl  bjr  Exacutlva 


Order  No.  12009  from  the  Federal  Energy 
Administration  (FEA)  to  the  Department  of  Bnecgy, 


pursuant  to  the  Department  of  Energy  Organizatloo 
Act  (42  U.&C  nOl  M  »^.J. 


,  ii 


Fsdsral  RiirtT  /  Vol.  53^  No.  214  /  Friday.  November  4.  1M8  /  Notices 


44t51 


to  it  ptrsuant  to  the  ESECA.  This  notice 
also  announced  the  start  of  a  45-day 
public  comment  period.  During  that 
period  interested  persons  also  were 
afforded  an  opportunity  to  request  a 
public  hearing.  The  period  for  submitting 
comments  and  for  requesting  a  public 
hearing  closed  May  23, 1988.  No 
comment!  were  received  and  no  hearing 
was  requested. 

Decisiod  and  Order  f 

Accordingly,  based  upon  information 
received  from  the  Company  and  the 
entire  record  of  this  proceeding,  the  ERA 
has  determined  that,  as  a  result  of 
significantly  changed  circumstances 
with  respect  to  the  Prohibition-Orders 
issued  to  Iowa  Electric  Light  aiid  Power 
Company's  Sutherland  Genei'ating  Units 
Nos.  1.  2,  and  3  set  forth  in  10  CFR 
303.136(b).  this  powerplant  can  be 
operated  more  effectively,  efficiently, 
practically  and  reliably  by  using  natural 
gas  rather  than  coal  as  a  primary  energy 
source.  Pursuant  to  10  CFR  303.137(a), 
the  ERA  hereby  grants  the  rescission 
request  of  Iowa  Electric  Light  and  Power 
Company  and  hereby  orders  that  the 
Prohibition  Orders  on  these  units  be 
rescinded. 

Pursuant  to  10  CFR  303.100(a)  and  (b). 
any  person  aggrieved  by  this  order  has 
not  exhausted  the  available 
administrative  remedies  until  an  appeal 
has  been  filed  with  the  DOE's  Office  of 
Hearing  and  Appeals  and  an  order 
granting  or  denying  the  appeal  has  been 
issued.  Such  appeal  must  be  filed  within 
30  days  of  the  publication  of  this  order 
in  the  Federal  Register  in  accordance 
with  the  requirements  of  10  CFR  303.102. 
303.104  and'303.139(b). 

Issued  in  Washington,  DC  on  Octobw  27, 
1986.  , 

Anthony  ].  Como, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  8»-25634  Filed  11-3-68;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

IDocket  Not.  ER88-632-000,  et  al.] 

Colstrip  Energy  Limited  Partnership,  et 
ai.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

October  31, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colstrip  Energy  Limited  Partnership 

[Docket  No.  ER88-e3^-000] 


Take  notice  that  on  September  28, 

1988,  Colstrip  Energy  Limited 
Partnership  (Partnership)  tendered  for 
filing,  pursuant  to  18  CFR  35.13.  the 
Power  Purchase  Agreement  Consent  and 
Assignment  executed  on  June  30, 1988 
by  AE\t  Corp.,  llosebud  Energy  Corp.. 
the  Partnership,  the  Montana  Power 
Copipany  and  Bank  of  New  England, 
N.A.  This  agreement  relates  to  the 
assignment  of  all  of  the  rights,  title  and 
interest  of  AEM  Corp.  in  the 
Cogeneration  and  Small  Power 
Production  Long-Term  Power  Purchase 
Agreement  to  the  Partnership. 

Copies  of  the  instant  filing  have  been 
served  upon  the  Montana  Power 
Company  and  the  Public  Service 
Commission  of  the  State  of  Montana. 

Comment  date:  November  9. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  FaciKc  Gas  and  Electric  Company 

[Docket  No.  ER8S-32-0001 

Tak^  notice  that  on  October  26, 1988. 
Pacific  G^s  and  Electric  Company 
(PG&E)  tendered  for  filing  an  initial  rate 
schedule  consisting  of  a  letter  agreement 
(Agreement)  with  the  Bonneville  Power, 
Administration  (BPA)  for  the  potential 
sale  by  PG&E  to  BPA  of  firm  energy 
previously  furnished  by  BPA  to  PG&E. 

BPA  will  supply  1,172  GWh  of  energy 
to  PG&E  between  September  1, 1988  and 
December  31, 1988.  From  January  1,   ^ 

1989,  to  April  15, 1989.  all  or  any  of  the 
energy  BPA  previously  supplied  PG&E 
under  the  Agreement  can  be  recalled  by 
BPA  with  a  refund  in  an  amount  PG&E 
otherwise  would  have  paid  BPA,  unless 
PG&E  must  bum  oil  to  return  the  energy. 
In  the  letter  case.  PG&E  will  sell  BPA 
the  energy  at  a  price  based  on  Its  cost  of 
oil. 

Copies  of  this  filing  were  serred  upon 
BPA  and  the  Public  Utilities  Commission 
of  the  State  of  California. 

Comment  date:  November  14, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  &  Light  Company . 

[Docket  No.  ER89-3O-000] 

Take  notice  that  on  October  26, 1988, 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  a  new 
wholesale  power  agreement  dated  July 
25, 1988,  between  the  Waushara  Electric 
Cooperative  and  WPL.  WPL  states  that 
this  new  wholesale  power  agreement 
supercedes  the  previous  agreement 
between  the  two  parties  which  was 
dated  April  2, 1981.  and  designated  Rate 
Schedule  No.  129  by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  provide  for  terms  of  service  to  W-2 
customers  on  a  more  similar  basis  to  the 


terms  of  service  for  other  wholesale 
customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  statsi  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Waushara  Electric 
Cooperative  and  the  Wisconsin  Public 
Service  Commission. 

Comment  date:  November  14, 1988.  in 
accordance  with  Standard  Paragraph  E  -" 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER89-2i-000] 

Take  notice  that  on  October  24, 1988, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  amendments  to  the 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  Centra!  Hudson 
Gas  and  Electric  Corporation  dated 
October  25, 1983,  and  last  amended  by 
letter  dated  June  5, 1986,  forjdelivery  of 
Blenheim-Gilboa  power  and  energy. 
Niagara  Mohawk  Power  Corporation 
proposes  the  following: 

1.  The  First  sentence  of  Paragraph  2.1 
shall  be  amended  to  read: 

"Central  Hudson  shall  pay  Niagara  at 
the  ^ate  of  Thirteen  Thousand,  Six 
Hundred  Twenty  Seten  Dollars 
($13,827.00)  per  month  for  the  use  of 
Niagara's  facilities  made  available 
under  this  agreement." 

2.  Pursuant  to  Paragraph  2.2.  in  the 
event  that  curtailment  of  service  is 
required.  Central  Hudson's  charges  will 
be  reduced  by  Nineteen  Hundredths 
Dollars  ($0.19)  per  megawatt  of 
curtailment. 

Comment  date:  November  14, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Washington  Water  Power  Company 

[Docket  No.  ERe9-22-000] 

Take  notice  that  on  October  24, 198a 
Washington  Water  Power  Company 
(WWP)  tendered  for  filing  a  service 
schedule  applicable  tojvhat  WWP 
refers  to  as  a  Transmission  Service 
Agreement  between  WWP,  Puget  Sound 
Power  &  Light  Company  (Puget),  and  the 
City  of  Spokane  (Spokane).  WWP  states 
that  electric  power  generated  by 
Spokane  at  the  Regional  Solid  Waste 
Disposal  Project  will  be  wheeled  by 
WWP  from  the  WWP/Project  point  of 
interconnection  to  the  WWP/' Bonneville 
Power  Administration  (Bonneville)  point 
of  interconnection  near  WWP's 
Westside  Substation.  Bonneville  will  in 
turn  wheel  such  power  from  Westside  to 
the  Bonneville/Puget  Kitsap  point  of 
interconnection  under  terms  of  a 
separate  agreement. 
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WWT  requests  that  the  requirements 
of  prior  notice  be  waived  and  the 
effective  date  be  made  retroactive  to  the 
execution  date,  August  10, 1988. 

Comment  date:  November  14, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

6.  Wisconsin  Power  &  Light  Company 

[Docket  No.  EK89-29-0C01 

Take  notice  that  on  October  26, 1988. 
Wisconsin  Power  &  Light  Company 
(VVPL)  tendered  for  filmg  a  new 
wholesale  power  agreement  dated 
August  24, 1988,  between  the  Adams- 
Columbia  Electric  Cooperative  and 
WPL  W'PL  states  that  this  new 
wholesale  power  agreement  supercedes 
the  previous  agreements  between  WPL 
and  the  Adams-Marquette  Electric 
Cooperative  dated  November  20. 1975, 
and  between  WPL  and  Columbus 
Electric  Cooperative  dated  January  29, 

1980,  which  are  designated  Rate 
Schedule  No.  112  and  128,  respectively, 
by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  reflect  the  merger  of  the  two 
cooperatives  and  to  provide  for  terms  of 
service  to  W-2  customers  on  a  more 
similar  basis  to  the  terms  of  service  for 
other  wholesale  customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Adams-Columbia 
Electric  Cooperative  and  the  Wisconsin 
Public  Service  Commission. 

Comment  date:  November  14. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Power  ft  Light  Company 

[Docket  No.  ER69-27-000] 

Take  notice  that  on  October  26, 1988, 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  a  new 
wholesale  power  agreement  dated 
August  26. 1988,  between  the  Rock 
County  Electric  Cooperative  and  WPL 
WPL  states  that  this  new  wholesale 
power  agreement  supercedes  the 
previous  agreement  between  the  two 
parties  which  was  dated  September  25, 

1981,  and  designated  Rate  Schedule  No. 
130  by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  provide  for  terms  of  service  to  W-2 
customers  on  a  more  similar  basis  to  the 
terms  of  service  for  other  wholesale 
customers. 

WPL  requests  that  an  effective  date 
conoirrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Rock  County 


Electric  Cooperative  and  the  Wisconsin 
Public  Service  Commission. 

Comment  date:  November  14. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Public  Service  Company 

[Docket  No.  ER89-23-O00]  i^ 

Take  notice  that  on  October  24, 1988. 
Maine  Public  Service  Company  tendered 
for  filing  proposed  changes  in  its  FERC 
Wholesale  Electric  Tarif(  to  become 
effective  without  suspension.  November 
1, 1988,  on  less  than  stati;(tory  notice. 
The  proposed  changes  yvbuld  increase 
revenues  from  jurisdictional  sales  and 
service  by  $370,460  basecton  the  twelve 
month  period  ending  December  31, 1987. 

Maine  Public  Service  Company  filed 
these  changes  in  its  FERC-.electric  tariff 
in  order  to  cover  a  portionjof  its 
unrecovered  investment  in^Seabrook 
Unit  No.  1.  The  three  Wholesale 
Customers  have  given  theif  written 
consent  to  the  proposed  tariff  changes 
prior  to  the  submission  of  Ihis  filing. 

Copies  of  this  filing  wer*  served  upon 
the  public  utility's  three  jufisdictional 
customers,  the  Maine  Publjc  Utilities 
Commission  and  the  Main^  Pubhc 
Advocate.  | 

Comment  date:  November  14. 1988,  in 
accordance  with  Standard/ Paragraph  E 
at  the  end  of  this  notice.    | 

9.  Niagara  Mohawk  Poweii  Corporation 

[Docket  No.  ER89-31-0001 

Take  notice  that  on  October  26, 1988. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Central  Hudson  Gas  4  Electric 
Corporation  (CHGE)  date^  July  1, 1988, 
providing  for  certain  transmission 
services  to  CHGE.  This  agreement  is 
designated  as  Niagara  Mohawk  Power 
Corporation  Rate  Schedule  FERC  No. 
141.  This  new  agreem.ent  Is  being 
transmitted  as  a  supplement  to  the 
existing  agreement.  ' 

The  February  4. 1987  agreement 
provides  for  the  addition  of  the  new 
service  of  the  transmission  and  delivery 
to  CHGE  of  energy  generated  at  the 
Nine  Mile  Point  Unit  #2  plant  (Nine  Mile 
#2)  and  for  a  change  in  the  rate  charged 
CHCE  for  the  transmission  and  delivery 
to  CHGE  of  certain  power  and  energy 
generated  at  the  Nine  Mile  #2  plant  and 
at  the  Authority's  FitzPatrick  Nuclear 
Plant.  CHGE  has  consented  to  both 
changes. 

This  supplement  revised  the  rates 
from  firm  transmission  service  for 
deliveries  from  FitzPatrick  and  Nine 
mile  #2  and  for  energy  transmission 
service  for  delivery  of  energy  by 


Niagara  to  CHGE.  Niagara  requests  an 
effective  date  of  September  1, 1988. 

Copies  of  the  filing  were  served  upon 
CHCE  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  November  14. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

10.  Wisconsin  Power  &  Light  Company) 

[Docket  No.  ER  8^28-000] 

Tuke  notice  that  on  October  28. 19B8. 
Wisconsin  Power  4  Light  Company 
(WFL)  tendered  for  filing  a  new 
wholesale  power  agreement  dated 
September  27. 1988.  between  the  Central 
Wisconsin  Electric  Cooperative  and 
WTL.  WPL  states  that  this  new 
wholesale  power  agreement  supersedes 
the  previous  agreement  between  the  two 
parties  which  was  dated  May  31. 1983. 
and  designated  Rate  Schedule  No.  133 
by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  provide  for  terms  of  service  to  W-2 
customers  on  a  more  similar  basis  to  the 
terms  of  service  for  other  wholesale 
customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Central  Wisconsin 
Electric  Cooperative  and  the  Wisconsin 
Public  Service  Commission. 

Comment  date:  November  14. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  iawrvene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  CaaheU, 
Secretary. 

[FR  Doc.  88-25621  Filed  11-3-88:  B:45  am] 
BtLUNa  COOC  (717-01-11 


(Docket  Nos.  ID-2374-000.  et  aL] 

Hugh  C.  MacKenzie  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

October  28, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Hugh  C.  MacKenzie 

[Dockei  rJo.  ID-2374-OOOl 

Take  notice  that  on  September  19, 
1388.  Hugh  C.  MacKenzie  tendered  for 
filing  an  application  for  authorization 
under  section  305(h)  of  the  Federal 
Power  Act  and  Part  45  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  to  hold  the 
following  interlocking  positions: 

Corporation  and  Position 

The  Connecticut  Light  and  Power 
Company — Vice  President — 
Transmission  and  Distribution 
Engineering  and  Operations 

Western  Massachusetts  Electric 
Company — Vice  President — 
Transmission  and  Distribution 
Engineering  and  Operations 

Holyoke  Water  Power  Company — Vice 
President — Transmission  and 
Distribution  Engineering  and 
Operations 

Holyoke  Power  and  Electric  Company — 
Vice  President — Transmission  and 
Distribution  Engineering  and 
Operations 

Northeast  Utilities  Service  Company — 
Vice  President — Transmission  and 
Distribution  Engineering  and 
Operations 

The  Quinnehtuk  Company — Vice 
President — Transmission  and 
Distribution  Engineering  and 
Operations 
'The  Rocky  River  Realty  Company — Vice 
President — Transmission  and 
Distribution  Engineering  and 
Operations 

Research  Park  Inc. — Vice  President — 
Transmission  and  Distribution 
Engineering  and  Operations 

Comment  date:  November  14. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nciftice. 

2.  Baltimore  Gas  and  Electric  Company 

(Docket  No.  ES89-2-000] 

Take  notice  that*on  October  20. 1988. 
Baltimore  Gas  and  Electric  Company 
(Applicant)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
seeking  authority,  pursuant  to  section 
204  of  the  Federal  Power  Act,  to  issue 
from  time  to  time  no  later  than 
December  31. 1989  (a)  not  more  than 
$425  million  outstanding  at  any  one  time 
of  short-term  unsecured  promiBSory 


notes  and  commercial  paper  with  final 
maturities  no  later  than  December  31. 
1990,  and  (b)  not  more  than  $100  million 
outstanding  at  any  one  time  of 
unsecured  medium-term  promissory 
notes  with  final  maturities  no  later  than 
Deceml^r  31. 1990. 

Comment  date:  November  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  UtiliOorp  United  Inc. 

[Docket  jvJo.  ES89-4-0001 

Take  notice  that  on  October  21, 1988. 
UtiliCoi^  United  Inc.  (Applicant)  filed 
an  application  seeking  an  order  under 
section  204(3 )  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  80,000 
shares  of  common  stock,  par  value  $1.00 
and  for  exemption  from  the  competitive 
bidding  and  negotiated  placement 
requirements. 

Comment  date:  November  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Fairfield  Energy  Venture,  L.P. 

(Docket  No.  ER89-1 8-000] 

Take  notice  that  on  October  20, 1988. 
Fairfield  Energy  Venture,  LP.  (FEV) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  18  CFR  35.1 
and  35.12,  a  proposed  initial  rate 
schedule  applicable  to  sales  at 
^wholesale  of  electric  energy  and 
capacity  to  Central  Maine  Power 
Company  (CMP)  from  a  biomass  wood- 
to-energy  facility  located  in  Fort 
Fairfield,  Maine  (Facility).  This  initial 
rate  schedule  is  a  negotiated  Power 
Purchase  Agreementfeetween  Fairfield 
Energy  Venture  and  CMP  (Agreement) 
and  has  been  designated  FEV  Rate 
Schedule  No.  1.' 

FEV  has  given  notice  that  the  Facility 
is  a  biontass-fired  small  power 
production  facility  with  a  net  electric 

jibwer  production  capacity  of  30^ 

megawatts,  although  the  Facility  s 
output  will  occasionally  exceed  that 
leVel.  The  Facility  was  certified  by  the 
Commispion  as  a  "qualifying  facility" 
under  Section  201  and  210  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPAj.  Fairfield  Energy  Venture, 
Docket  No.  QF84-255-000,  28  FERC 
H  62,031  (July  9, 1984).  The  Facility  was 
recertified  by  the  Commission  as  a 


'  The  original  Agreement  was  between  Fairfield 
Energy  Venture  and  CMP.  Under  the  Agreement 
Fairfield  Energy  Venture  may  assign  iU  rights  under 
the  Agreement,  subject  to  CMFs  written  consent. 
Fairfield  Energy  Venture,  which  subsequently 
changed  its  name  to  U.S.  Energy  Associates, 
assigned  its  rights  under  the  Agreement  to  FEV 
pursuant  to  that  certain  Assignment  and 
Assumption  Agreement  executed  by  U.S.  Energy 
Associate*,  FBV,  and  CMP  on  November  27, 1985. 


qualifying  facility  on  November  7, 1985. 
Docket  No.  QF84-255-0U1,  33  FERC 
I  62,178  (1985).  On  November  27, 1985, 
FEV  filed  with  the  Commission  a  Notice 
of  Qualification  As  A  Smnll  Power 
Production  Facility  in  Docket  Nos. 
QF64-255-000.  et  seq.  As  such,  FEV 
states  that  the  Facility  is  exempt  from 
regulation  under  the  Public  Utility 
Holding  Company  Act  and  from  certain 
state  laws  and  regulations,  but  remains 
subject  to  the  Commission's  jurisdiction 
under  the  Federal  Power  Act. 
FEV  requests  waiver  of  the 
Commission's  rule  requiring  that  rate 
schedules  be  filed  not  less  than  sixty 
(60)  days  nor  more  than  one  hundred- 
twenty  (12D)  days  prior  to  the  date  on 
which 

sprvifce  is  to  commence  under  an  initial  rate 
schedule.  This  requirement  is  intended  to 
prevent  the  use  of  stale  data  in  developir.g 
the  test  period  for  cost-of-service  based  rates. 
Section  35.3  of  the  Commission's  regulations 
allows  the  Commission  to  waive  the  notice 
period  in  appropriate  circumstances.  Since 
the  rates  are  formula  rates  based  on  state 
forecasts  and  the  buyer's  costs,  and  do  not 
involve  FEVs  costs  for  a  particular  test 
period,  this  requirement  is  not  applicable. 

FEV  also  seeks  waiver  of  the 
Commission's  regulations  regarding 
cost-of-service  documentation.  1  he 
Commission  has  recognized,  in  other 
cases.*  that  the  cost-of-service  data 
requirements  contained  in  section 
35.12(b)(5)  of  its  regulations  are 
irrelevant  insofar  as  they  would  require 
a  small  power  producer  to  substantiate 
its  cost-of-service.  FEV  requests  this 
waiver  on  the  grounds  that  this 
information  is  not  relevant  because 
rates  are  initially  based  on  state- 
forecasted  rates  and  then  on  the  buyer's 
costs,  and  are  not  dependent  upon  the 
seller's  costs. 

FEV  seeks  waiver  of  the        " 
Commission's  regulations  regarding  the 
Uniform  System  of  Accounts  prescribed 
for  public  utilities  and  licensees  subject 
to  the  provisions  of  the  Federal  Power 
Act  specified  by  X8  CFR  Parts  101  and 
104.  Since  rates  are  initially  based  upon 
state-forecasted  rates  and  then  upon  the 
buyer's  costs,  this  information  and  the 
need  for  uniformity  in  the  seller's 
accounting  systems  are  unnecessary. 
Moreover,  this  requirement  imposes  a 
substantial  hardship  and  an  undue 
burden  upon  FEV  as  it  requires  ihore 
detailed  counting  than  FEV  would 
otherwise  undertake. 

FEV  seeks  waiver  of  the 
Commission's  regulations  regarding 
certain  accounts  and  reports  required  b> 


•  See.  Wheelobrator  Frye.  Inc^  Docket  Nos.  ELaZ- 
7-000  and  ELa2-12-O0a  IS  FERC  1  61,286  (1962). 
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18  CFR  Parts  41,  50  and  141.  FEV  ieeks 
this  waiver  on  the  basis  that  such 
information  and  reports  are  Irrelevant 
because  the  rates  under  the  contract  are 
not  to  be  determined  by  FEV's  costs. 
Therefore,  it  is  not  necessary  to  protect 
the  public  in  general  by  requiring  strict 
compliance  with  these  sections. 

FEV  also  petitions  the  Commission  to 
waive  Commission  rales  that  the 
Commission  has  previously  determined 
not  to  be  necessarily  applicable  to 
qualifying  facilities  such  as  the  FEV 
Facility.  These  include  regulations 
regarding  accounting  practices, 
reporting  requirements,  annual  charges, 
dispositions  of  property  and 
consolidations,  securities  issuances  and 
assumptions  of  liability  and  the  holding 
of  interlocking  directorate  positions  as 
they  may  apply  to  a  biomass  wood-lo- 
energy  facility. 

Comment  date:  November  14, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  mtervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  C«ih«Il. 
Secretary. 

(FR  Doc.  8ft-25655  Filed  11-03-88;  8:45  am] 
BIIXIMG  CODE  •717-*1-«i 


(Project  No.  1«64-003.  tt  al.] 

HydroElectric  Applications  (Upper 
Peninsula  Power  Co.  et  al.); 
Applications  Filed  with  the 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection:  ' 

a.  Type  of  Application:  New  License 
(Over  5  MW). 

b.  Project  No.:  1864-003. 

c  Date  Filed:  December  24, 1987. 


d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Bond  Falls. 

f.  Location:  On  the  Ontonagon  River 
in  Ontonagw,  and  Gogebic  Counties, 
Michigan,  and  Vilas  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791fa)— e25(r). 

h.  Applicant  Contact:  Mr.  Elio 
Argentati,  Upper  Peninsula  Powej 
Company,  616  Shelden  Avenue,    p 
Houghton,  MI  49931.  (906)  482-0220. 

i.  FERC  Contact:  Michael  Dees  (202) 
376-9411. 

j.  Conv^enl  Date;  December  30, 1988. 

k.  Description  of  Project:  The  Bond 
Falls  Project  consists  ot  four 
developments:  "1 

(A)  The  existing  Victoria 
Development  consists  of:  (1)  An  earthfill 
structu.''e  (north  embankment)  50  feet 
high  and  178  feet  long;  (2)  a  reinforced 
concrete  mtake  structure  with  a  14-foot- 
high  concrete  steel  intake  gate;  (3)  an 
archbuttress  dam,  115  feet  high  and  103 
feet  long,  consisting  of  four  arches;  (4) 
an  ogee  type  concrete  spillway  100  feet 
long,  consisting  of  four  bays  each  22  feet 
v-ide  equipped  with  22-foot-wide  and  13- 
foot-high  steel  radial  gates;  (5)  an  earth 
and  rockfill  structure  (south 
embankment)  68  feet  long  and  20  feet 
high;  (6)  a  250-acre  reservoir  with  a 
storage  capacity  of  10,500  acre-feet  at  a 
normal  maximum  surface  elevation  of 
910  feet  msl;  (7)  a  6,300-foot-long,  10- 
foot-diameter  woodstave,  steel-banded 
penstock;  (8)  a  491,300  gallons  surge 
tank;  (9)  a  brick  veneer  concrete 
powerhouse,  30  feet  wide,  82  feet  long 
and  50  feet  high  housing  two  6,000-kW 
turbine-generator  units;  (10)  an 
excavated  tailrace  45  feet  wide  and 
approximately  1,300  feet  long;  (11)  two 
69-kV  transmission  lines;  (12)  a  11.5/69 
kV  substation;  and  (13)  appurtenant 
facilities. 

(B)  The  existing  Bond  Falls 
Development  consists  of:  (1)  An  earth- 
filled  main  dam  approximately  45  feet 
high  and  900  feet  long  with  a  central 
concrete  spillway  sectiort;  (2)  an  earth- 
filled  control  dam  approximately  35  feet 
high  and  850  feet  long;  (3)  three  earth- 
filled  dikes  on  the  rim  of  the  reservoir; 
(4)  a  storage  reservoir  with  a  water 
surface  area  of  2,160  acres,  an  effective 
storage  capacity  of  39.000  acre-foot,  and 
a  normal  maximum  surface  elevation  of 
1.475.9  msl;  (5)  a  trapezoidal  canal  20 
feet  wide  and  7,500  feet  long;  and  (6) 
appurtenant  facilities. 

(C)  The  existing  Bergland  Storage 
Development  consists  of:  (1)  a  wood  and 
steel  I  beam  dam  approximaterly  4  feet 
high  and  179  feet  long  situated  between 
concrete  retaining  walls;  (2)  Lake        * — 
Gogebic  storage  reservoir  with  a  surface 
area  of  14,080  acres,  a  gross  storage 


capacity  ef  27«.000  acre-feet,  and  a 
Hormal  maximum  surface  elevation  of 
1,296.2  feet  msl;  and  (3)  appurtenant 
facilities.     , 

(D)  The  existing  Cisco  Lakes  Storage 
Development  consists  of:  (1)  A  timber 
decked  concrete  dam  11  feet  high  and  21 
feet  long;  (2)  a  chain  of  lakes  with  a 
water  surface  area  of  4,025  acres,  a 
storage  capacity  of  4,025  acre-feet,  and  a 
water  surface  elevation  of  1,683.5  feet 
msl;  and  (3)  appurtenant  facilities. 

The  applicant  estimated  from 
historical  generation  that  the  average 
annual  energy  generation  will  be  72,010 
MWh.  The  applicant  is  the  sole  owner  of 
the  existing  project  facilities  and  has  no 
plans  to  modify  the  existing  facilities  or 
operation. 

The  existing  project  would  also  be  . 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  The  net  investment  cost  for  the 
project  is  $4,702,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  Dl. 

2a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  2564-001. 

c.  Date  Filed:  September  2. 1988. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  Orienta  Hydro 
Project. 

f.  Location:  On  the  Iron  River  in 
Bayfield  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal-4'ower 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Anthony  G. 
Schuster,  Vice  President,  Northern 
States  Power  Company,  100  North 
Barstow  Street,  P.O.  Box  8,  Eau  Claire, 
Wl  54702-0008,  (715)  839-2424. 

i.  FERC  Contact:  Mary  Nowak  (202) 
376-9634. 

j.  Comment  Date:  December  2. 1988. 

k.  Description  of  Project:  The  license 
for  this  project  was  issued  on  October  2, 
1968,  for  an  installed  capacity  of  800 
kW.  In  September  1985,  Orienta  Project 
was  damaged  by  a  flood  that  will 
require  extensive  redevelopment  before 
resuming  operation.  The  applicant. 
Northern  Stated  Power  Company,  does 
not  want  to -reinvest  in  the  project 
because  its  facilities  are  remote  from  the 
project,  the  generation  potential  at  the 
site  is  minimal,  and  the  Iron  River 
requires  close  operational  attention 
because  of  its  flood  capabilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs^  B  and  C 

3a.  Type  of  Appl^ation:  Joint 
'"Application  for  Transfer  of  License. 
"  b.  Project  No.:  3871-000. 

c.  Date  Filed:  September  19, 1988. 
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d.  Applicant:  Borough  of  Central  City, 
Pennsylvania,  and  Allegheny  Hydro 
Partners,  Ltd. 

e.  Name  of  Project:  Allegheny  Lock 
and  Dam  No.  5  Hydroelectric  Project. 

f.  Location:  On  the  Allegheny  River  in 
Armstrong  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Bruce  J.  Wrobel.  Allegheny  Hydro 

Partners,  Ltd.,  c/o  Allegheny 

Hydroelectric,  Inc..  885  Third  Avenue, 

Suite  3040,  New  York,  NY  10022,  (212) 

230-2100. 
John  L.  Sachs,  Esq.,  Olwine,  Cormelly, 

Chase.  O'Donnell  &  Weyher,  1701 

Penn.  Ave.,  NW.,  Suite  1000, 

Washington,  DC  20006,  (202)  835-0500. 

i.  FERC  Contact:  Mary  Nowak  (202) 
376-9634. 

j.  Comment  Date:  December  2, 1988. 

k.  Description  of  Project:  The  Borough 
of  Central  City,  Pennsylvania,  and 
Allegheny  Hydro  Partners,  Ltd.  propose 
to  transfer  the  license  for  Allegheny 
Lock  and  Dam  No.  5  Hydroelectric 
Project  No.  3671,  to  Allegheny  Hydro 
Partners,  Ltd.  The  transfer  is  requested 
in  order  to  facilitate  the  financial 
arrangements  of  the  project  and  the 
Borough  would  like  to  be  removed  from 
the  license. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

4a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6588-006. 

c.  Date  Filed:  August  30, 1988. 

d.  Applicant:  James  M.  Rea. 

e.  Name  of  Project:  Milton  Three  Pond 
Project. 

f.  Location:  On  the  Salmon  River  in 
Stafford  County,  New  Hampshire  and 
York  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  James  M.  Rea, 
Swain  Road,  Barrington,  NH  03825,  (603) 
664-9318. 

i.  FERC  Contact:  Robert  Bell  (202)  376- 
9237. 

j.  Comment  Date:  December  9, 1988. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  the  existing  Milton  Three 
Ponds  Dam,  19  feet  high  and  156  feet 
long;  (2)  a  reservoir  having  a  storage 
capacity  of  15,000  acre-feet,  a  surface 
area  of  1,400  acres,  and  a  normal  pool 
elevation  of  413.8  feet  NGVD;  (3)  a  new 
7-foot-diameter  steel  penstock  60  feet 
long;  (4)  a  new  powerhouse  containing  1 
unit  with  a  generating  capacity  of  180 
kW;  (5)  a  new  trailrace;  (8)  a  new  12.47- 
kV  transmission  line  100  feet  long;  and 
(7)  appurtenant  facilities. 

The  licensee  is  surrendering  because 
the  proposed  project  is  no  longer 


feasible  for  it.  No  construction  has  taken 
place  at  this  site.  -, 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
D2. 

5a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  7048-011. 
_.   c.  Date  Filed:  August  26, 1988. 

d.  Applicant:  The  Metropolitan 
District. 

e.  Name  of  Project:  ColUnsville 
Project. 

f.  Location:  On  the  Farmington  River 
in  Hartford  County.  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  VS.C.  791(a)-825(r). 

h.  Applicant  Contact:  Lawrence  J. 
Golden,  Byrne,  Slater,  Sandler,  Shulman 
and  Rouse,  330  Maine  Street,  P.O.  Box 
3216,  Hartford,  CT  06103,  (203)  525-4700. 

i.  FERC  Contact:  Robert  Bell  (202)  376- 
9237. 

j.  Comment  Date:  December  9, 1988. 

k.  Description  of  Project:  The  project 
consists  of  the  following  two 
developments; 

"     The  Upper  Collins  Dam  Development 
consists  of:  (1)  An  existing  325-foot-long 
and  18-foot-high  stone  masonry  dam 
with  a  spillway  crest  elevation  of  286.2 
feet  NGVD;  (2)  new  3-foot-high 
flashboards;  (3)  a  small  reservoir  with  a 
surface  area  of  55  acres;  (4)  an  existing 
200-foot-Iong  canal  at  the  westside  of 
the  dam;  (5)  a  new  powerhouse  with  2 
turbine-generator  units  with  a  total 
installed  capacity  of  1,500  kW;  (6)  an 
existing  tailrace;  (7)  a  new  23-kV  and 
100-foot-long  transmission  line;  (8)  new 
fish  ladders;  and  (9)  other 
appurtenances. 

The  Lower  Collins  Dam  Development 
consists  of:  (1)  An  existing  350-foot-long 
and  20-foot-high  concrete  gravity  dam 
with  a  spillway  crest  elevation  of  264.7 
feet  NGyili2)  new  5-foot-high 
flashboards;  (3)  a  small  reservoir  with  a 
surface  a*ea  of  32  acres;  (4)  an  existing 
650-foot-long  canal  at  the  east  side  of 
the  dam;  (5)  a  new  powerhouse  with  2 
turbine-generator  units  with  a  total 
installed  capacity  of  1,500  kW;  (6)  an 
existing  tailrace;  (7)  a  new  23-kV  and 
100-foot-long  transmission  line;  (8)  new 
fish  ladders;  and  (9)  other 
appurtenances. 

The  licensee  is  surrendering  because 
the  proposed  project  is  no  longer 
feasible  for  it.  No  construction  has  taken 
place  at  this  site. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

6a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Profcct  No.:  7257-002. 

c.  Date  Filed:  July  22, 196a 

d.  Applicant  David  B.  DuBrul. 


e.  Name  of  Project:  L^ne  Shops. 

f.  Location:  North  Brahch  of  the 
Winooskl  River,  Washington  County. 
Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r).  / 

h.  Applicant  Contact:  Mr.  David  B. 
DuBrul.  500  Pine  Street,  IB,  Burlington, 
VT  05401,  (802)  656-3800. 

i.  FERC  Contact:  Mary  Nowak— (202) 
376-9634. 

j.  Gonraient  Date:  December  2. 1988. 

k.  Description  of  Project:  The  project, 
as  exempted;  consisted  of:  (1)  A 
concrete-encased  timber  crib  dam  which 
HS  13  feet  high,  100  feet  long,  and  has  a 
crest  elevation  of  524.6  feet  above  mean 
sea  level;  (2)  a  reservoir  with  a  surface 
area  of  5  acres  and  a  storage  capacity  of 
20  acre-feet;  (3)  a  powerhouse 
containing  2  generating  units  having  a 
total  installed  capacity  of  200  kilowatts; 
and  (4)  appurtenant  facilities.  The"^ 
existing  dam  is  owned  by  David  and 
Louise  DuBrul.  The  average  annual 
generation  was  185.000  kilowatthours. 
The  exemptee  has  stopped  generating 
and  dismantled  the  project 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

7a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  9387-004. 

c.  Date  Filed:  August  29, 1988. 

d.  Applicant:  Tultex  Corporation. 

e.  Name  of  Project  Avalon  Dam 
Hydropower  Project 

f.  Location:  On  the  Mayo  River  in 
Rockingham  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825  (r). 

h.  Applicant  Contract:  Mr.  Willard 
Harris,  Tultex  Corporation,  P.O.  Box 
5191.  Martinsville,  VA  24115,  (703)  S32- 
2961. 

i.  FERC  Contract  Mary  Nowak  (202) 
376-9634. 

j.  Comment  Date:  December  9, 1988. 

k.  Description  of  Project:  The  license 
for  this  project  was  issued  on  February 
27, 1987,  for  an  installed  capacity  of  780 
kW.  The  hcensee  states  that  it  has 
determined  that  the  project  would  be 
economically  infeasible  as  a  result  of 
decreased  energy  rates.  No  construction 
has  commenced  at  the  project  site.  , 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

8  a.  Type  of  Application;  Preliminary 
Permit 

b.  Project  No.:  1065a-000. 

c.  Dated  Filed:  August  29, 1988. 

d.  Applicant:  Jerome  A.  Olson. 

e.  Name  of  Project  Nashua  River 
Project 

f.  Location:  Nashua  River  in  ■    f 
Middlessex  and  Worcester  Coimties, 
Massachusetts. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  17  U.S.C.  791  (a)-825  (r). 

h.  Applicant  Contract:  Mr.  Jerome  A. 
Olson,  168  Rea  Street,  Lowell.  MA  01852, 
(508)  453-7951. 

i.  FERC  Contract:  Steven  H.  Rossi 
(202)  376-9814. 

j.  Comment  Date:  December  23. 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  15-foot-high,  100-foot-Iong 
concrete  gravity  dam;  (2)  a  reservoir 
with  a  surface  area  of  0.7  acre,  no 
usable  storage  capacity,  and  a  normal 
water  surface  elevation  of  215  feet  m.s.l.; 
(3)  an  existing  30-foot-wide  concrete 
intake  structure;  (4)  an  existing 
powerhouse  containing  two  new 
•generating  units  with  a  capacity  of  250 
kW  each  for  a  total  installed  capacity  of 
500  kW;  (5)  and  existing  50-foot-wide, 
400-foot-long  concerete  tailrace;  (6)  a 
new  transmission  line,  300  feet  long;  and 
(7)  appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  2.500,000  kWh.  The  existing 
dam  is  owned  by  John  Horgan,  Ayer, 
Massachusetts.  The  appUcant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $25,000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Littleton  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B,  C  &  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10668-000.  | 

c.  Dated  Filed:  August  25, 1988. 

d.  Applicant:  Barbara  K.  Londergan. 

e.  Name  of  Project:  Vulcan  Hydro 
Project. 

f.  Location:  On  the  Fox  River  near 
Appleton,  Outagamie  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Barbara  K. 
Londergan,  1206  Shipley  Road, 
V/ilmington,  DE  19803,  (302)  762-2967. 

i.  FERC  Contact:  Ed  Lee.  (202)  376- 
5788. 

j.  Comment  Date:  December  23, 1988. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
utilize  the  existing  U.S.  Army  Corps  of 
Engineers'  Upper  Dam  and  Reservoir, 
and  would  consist  of:  (1)  An  existing 
600-foot-long  and  50-foot-wide  power 
canal;  (2)  the  Vulcan  powerhouse 
housing  six  generating  units  for  a  total 
installed  capacity  of  1,800  kW;  (3)  a  450- 
foot-long  tailrace;  (4)  a  short 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be  9 
GWh.  The  existing  project  annual 
generation  would  be  9  GWh.  The 


existing  project  site  is  owned  by 
Wisconsin  Electric  Power  Company.  231 
West  Michigan.  Milwaukee,  Wisconsin 
53201.  The  cost  of  the  work  To  be 
performed  under  the  permit  by  the 
applicant  would  be  $1,000. 

1.  Purpose  of  Project:  The  applicant 
anticipates  that  the  power  generated 
will  be  sold  to  a  local  utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C.  and  D2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualiHed 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  ifcense 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent-^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application,  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 


on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intevene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  vnW 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  HLE 
COMPETLNG  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to  Dean  Shumway,  Director. 
Division  of  Project  Review,  Federal 
Energy  Regulatory  Commission,  Room 
203-RB,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
devdoping,  and  conserving  a  waterway 
affecTed  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1968.  the 
Fish  and  Wildlife  Coordination  Act  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act  the 
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National  Environmental  Policy  Act  Pub. 
L  No.-8a=29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act  16  U.S.C.  Section 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local  , 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  fi"om  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  fihng,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
repre8en|atives.  , 

D2.  Agfency  Comments — Federal, 
state,  and  local  agencies  are  invfted  to 
file  comments  on  the  described  f' 
application.  A  copy  of  the  appHcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  conunents  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  November  1. 19B8,  Washington,  DC 
Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  88-25824  Filed  Jl-3-8a-  8:45  am] 

MLUNQ  CODE  CTIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3472-11 

Environmental  Impact  Statements  and 
Regulations;  Avallabiiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  17, 1988  through 
October  21, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  eovironmentaJ  impact 


statements  (EISs)  was  pubUshed  in  FR 
dated  AprU  22, 1968  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-DOE-A84029-6o.  Rating  E02 

Superconducting  Super  Collider 
Construction  and  Operation.  Site 
Selection,  Arizona,  Colorado,  Illinois. 
Michigan,  North  Carolina,  Tennessee 
and  Texas. 

Summary 

EPA's  objections  are  not  to  the 
Superconducting  Super  Collider  (SSC) 
itself,  but  to  the  potential  for 
unmitigated  impacts,  primarily  air  and 
wedand.  associated  with  several  of  the 
proposed  sites.  EPA  beheves  that  choice 
of  sitps  should  consider  the  potential 
and  cost  for  mitigation  of  these  impacts. 
Detailed  tnitigation  of  these  impacts 
should  be  described  in  the  final  EIS  and 
any  site-qpecific  supplemental  EIS. 

ERP  No.  D-DOE-K06005-CA,  Rating 

EC2         )  J 

Lawrence  Livermore  National 
Laboratory.  Nonactive,  Mixed  and 
Radioactive  Waste  Decontamination 
and  Waste  Treatment  Facility, 
Construction  and  Operation. 
Implementation.  Alameda  County,  CA. 

Summary 

EPA  expressed  environmental 
concerns  becaiuse  this  document  did  not 
discuss  existing  ground  water 
contamination  in  the  Lawrence      » 
Livermora  National  Laboratory  vicinity, 
or  how  the  various  waste  treatment/ 
decontamination  alternatives  will  affect 
DOE'S  compliance  with  its  monitoring 
and  remediation  obligations  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  as  amended  (Superfund). 

ERP  No.  B-FIIW-D40237-VA.  Rating 
E02 

George  P.  Coleman  Bridge  Traffic 
Congestion  Alleviation,  York  River 
Crossing  Study,  Section  10  and  404 
Permits,  Coast  Guard  Permits  and 
Funding,  York  and  Gloucester  Counties, 
VA.  .  , 

Summary 

EPA  expressed  objections  in 
altemativiea  1  and  5  due  to  potential 
impacts  to  wetlands,  farmland, 
parkland/open  space  and  historic  areas, 
as  well  as  impacts  resulting  from 
secondary  development.  In  addition, 
alternative  14B  has  potential  impacts  to 
subaqueous  beds  and  a  hazardous 
waste  facility.  Alternative  12A  poses  the 
least  threat  to  the  environment.  EPA 
requested  additional  information  be 
included  in  the  final  EIS. 


Final  EISs 

ERP  No.  F-BLM-G40120-NM 

Socorro  Resource  Area  Management 
Plan.  Implementation,  Las  Cruces 
District  Socorro  and  Catron  Counties, 
NM. 

Summary  \ 

ERP  has  no  objections  to  the  action  as 
proposed.  i_. 

ERP  No.  F-FHW-0401 19-NJ 

US  206  (Section  5)  Improvement  CR- 
518  to  Routes  US  202,  NJ-28  and  US  206 
Intersection/Somerville  Circle, 
Implementation,  Funding  and  404  > 

Permit  Somerset  County,  NJ.         .  i 

'  i    I 

Summary  ' 

EPA  requests  further  information      ' 
concerning  mitigation  of  the  stream 
channelization  impacts.  In  addition,  EPA 
stated  it  will  evaluate  the  detailed 
wetlands  mitigation  plan  ddring  the 
Section  404  permit  process. 

ERP  No.  F-NPS-L61096-AK 

Cape  Krusenstem  National 
Monument,  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK. 

Summary 

Review  of  this  document  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  comments  were 
sent  to  the  agency. 

ERP  No.  FSCS-H36J01-IA  ' 

.  Soap  Creek  Watershed  Protection  and 
Flood  Reduction  Plan,  Funding  and       I 
Implementation,  Des  Moines  River, 
Appanoose,  Davis,  Monroe  and  Wapello 
Counties,  lA.  : 

Summary 

EPA  has  no  objections  to  the  project 
as  proposed. 

Regulations 

ERP  No.  R-AFS-A65J57-00 

36  CFR  Part  222;  Grazing  and 
Livestock  Use  on  the  National  Forest 
System,  (53  FR  30954). 

Summary 

EPA  is  concerned  that  the  ^    j 

environmental  protection^and        -    ,.  j 
rehabilitation  of  range  and  pasture  land 
are  insufficiently  addressed.  As 
proposed,  the  regulation  concentrates  on 
rangeland  improvements  of  particular 
benefit  to  livestock  grazing  and 
management  with  too  httle  emphasis  on 
environmental  t>enefits.  EPA  believes 
that  such  benefits,  for  example,  to 
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riparian  areas  and  water  quality,  should 
be  encouraged  by  the  regulation. 

Dated:  November  1, 1988. 
William  O.  Dickeraon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  8a-25640  Filed  11-3-88;  8:45  am] 

BtLUNO  CODE  «S«0-50-« 

(ER-FRL-3471-9I 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5076  or  (202)  382-5075. 

Availability  of  Environmental  Impact 

Statements  Filed  October  24, 1988 

Through  October  28, 19G8  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  880354.  DSuppl.  AFS.  WA. 
Wenatchee  National  Forest,  Land  and 
Resource  Management  Plan, 
Additional  Information  and 
Management  Requirements  Analysis, 
Implementation,  Kittitas,  Chelan  and 
Yakima  Counties,  WA,  Due:  January 
28, 1989,  Contact:  Glenn  Hoffman  (509) 
662-4311 

EIS  No.  88G355,  FSuppl.  COE,  ID,  WA, 
Lower  Granite  Project,  Lower  Granite 
Interim  Navigation  and  Flood 
Protection  Dredging,  Implementation. 
Snake  and  Clearwater  Rivers,  Nez 
Perce  County,  ID  and  Asotin,  Garfield 
and  Whitman  Counties,  WA,  Due: 
December  5, 1988,  Contact:  Robert 
Palmer  (509)  522-6927 

EIS  No.  880356,  Draft,  AFS,  W^.  VA, 
Appalachian  Integrated  Pest 
Management  (AIPM)  Gypsy  Moth 
Demonstration  Project, 
Implementation,  WV  and  VA.  Due: 
December  19, 1988,  Contact:  David  P. 
Smith  (404)  347-4338 

EIS  No.  880358.  Draft.  COE,  CA,  Dry 
Creek  (Roseville),  Northern  California 
Streams  Study,  Flood  Control  Plan, 
Implementation,  Sacramento  County, 
CA,  Due:  December  21, 1988,  Contract: 
Richard  Meredith  (916)  551-1855 

EIS  No.  880360.  Final.  BLM,  CA. 
California  Section  202  Wilderness 
Study  Areas  (WSAs)  Wilderness 
Recommendations,  South  Warner 
Contiguous  and  Carson  Iceberg 
WSAs,  Wilderness  Designation 
Recommendation,  Modoc  County,  CA 
and  Alpine  County,  NV,  Due: 
December  5, 1988,  Contact:  C.  Rex 
leary  (916)  257-5381 

EIS  No.  880361.  Final,  BLM.  CA. 
California  Section  202  Wilderness 
Study  Areas  (WSAs)  Wilderness 
Recommendation,  Garcia  Mountain, 
Rockhouse,  Domeland,  Machesna. 
Yolla  BoUy  and  Big  Butte  WSAs. 
Nonwildemess  Designation 


Recommendations.  San  Obispo. 
Tulare,  Kern,  Tehama,  Mendocino, 
and  Trinity  Cos..  CA,  Due:  December 
5, 1988,  Contact:  Robert  D.  Rheiner  Jr. 
(805)  961-4406 
£"75  No.  880362,  Final,  AFS,  AK,  Quartz 
Hill  Molybdenum  Project  Mine 
Development,  Construction,  Operation 
and  Post-Mining  Abandonment 
Section  10  and  404  Permits,  Special 
Use  Permit  and  Leases,  Mi^^y  Fiords 
National  Monument,  Tongass 
National  Forest,  AK,  Due:  December  5, 

1988,  Contact:  J.  Michael  Lunn  (907) 
225—3103 

EIS  No.  880363,  Final,  FHW,  GA,  GA- 
371/1-85  Funding,  404  Permit  and 
USCG  Permit,  Forsyth  and  Gwinnett 
Counties,  GA,  Due:  December  5, 1988, 
Contact:  Louis  M.  Papet  (404)  347-4751 

£■75  No.  880364,  Final,  NAS,  PRO, 
Galileo  Mission  Project,  Jovian 
System  Investigation  Program  and 
Ulysses  Mission  Project,  Heliosphere 
Exploration  Program,  Modifications 
and  Implementation,  Due:  December 
5, 1988,  Contact:  Dudley  G.  McConnell 
(202)  453-1587. 

£■75  No.  880365.  Final,  BLM.  OR, 
Brothers /LaPine  Planning  Area. 
Resource  Management  Plan, 
Implementation,  Prineville  District, 
Crook.  Deschutes,  Harney,  Klamath 
and  Lake  Counties,  OR,  Due: 
December  5, 1988,  Contact:  Brian 
Cunninghame  (503)  447-4115. 

Amended  Notices 

£"75  No.  880305,  Final.  EPA.  FL.  MXG, 
Gulf  of  Mexico  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation  for  Fine  Grained  Dredged 
Material  from  the  Pensacola  Navy 
Homeport  Project  and  Other  Future 
Projects,  FL,  Due:  November  14, 1988. 
Contact:  Reginald  Rogers  (404)  347- 
2126.  Published  FR  9-23-80— Review 
period  extended. 

£"75  No.  880312,  Draft,  AFS,  CA,  Mono 
Basin  National  Forest  Scenic  Area, 
Comprehensive  Management  Plan, 
Implementation,  Inyo  National  Forest, 
Mono  County,  CA.  Due:  January  19. 

1989.  Contact:  John  Ruopp  (619)  873- 
5814.  Published  FR  9-30-88— Review 
period  extended 

EIS  No.  880347.  Draft.  COE,  CA,  Los 
Angeles  Raiders  Football  Stadium, 
Parking  and  Associated  Facilities 
Development,  Land  Use  Change  and 
Implementation,  Santa  Fe  Dam  Flood 
Control  Basin  and  Recreation  Area, 
City  of  Irwindale,  Los  Angeles 
County,  CA,  Due:  December  12. 1988. 
Contact:  Rick  Grover  (213)  894-7962 
Published  FR  10-21-88— Review 

period  reestablished.  The  45  day  NEPA 

review  period  is  calculated  from  10-28- 

68. 


Dated:  November  1, 1988. 
William  D.  Dickenoo, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc  88-25639  Filed  11-3-88;  8:45  amj 
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[FRL-3471-51 

Science  Advisory  Board 
Environmental  Engineering 
Committee,  Products  of  incomplete 
Combustion  Subcommittee;  Open 
Meeting 

Under  Pub.  I,  92-463,  notice  is  hereby 
given  that  the  Science  Advisory  Board's 
Products  of  Incomplete  Combustion 
Subcommittee  (PICS)  will  meet 
December  15-16, 1988  in  the  St.  James 
Hotel,  Board  Room,  950  24th  Street, 
NW.,  Washington.  DC.  The  meeting  will 
begin  at  9KX)  a.m.  on  Thursday  and 
Friday,  and  adjourn  no  later  than  5:00 
p.m.  The  purpose  of  the  meeting  is  to 
review  the  Agency's  proposed  controls 
for  emissions  of  Products  of  Incomplete 
Combustion  (PICs)  for  hazardous  waste 
incineration. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  on  the  meeting,  or  those 
who  wish  to  submit  written  comments 
should  contact  Dr.  K.  Jack  Kooyoomjian, 
Executive  Secretary,  Science  Advisory 
Board  (AlOl-F)  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460,  at  202/382-2552  by  December  9. 
1988.  Seating  at  the  meeting  will  be  on 
first  come  basis. 

Date:  October  28, 1988. 
Donald  G.  Barnes, 

Director.  Science  Advisory  Board. 

(FR  Doc.  88-25579  Filed  11-3-88:  8:45  am) 
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IFHL-3471-6) 

Science  Advisory  Board 
Environmental  Engineering 
Committee;  Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  the  Science  Advisory  Board's 
Environmental  Engineering  Committee 
(EEC)  will  meet  December  1-2. 1988  in 
the  Waterside  Mall.  EPA  South 
Conference  Room  number  2,  401  M 
Street,  SW..  Washington.  DC.  The 
meeting  will  begin  at  9:00  a.m.  on 
Thursday  and  Friday,  and  adjourn  no 
later  than  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
examine  topics  of  interest  to  the 
Environmental  Engineering  Committee 
that  are  likely  to  be  reviewed  in  Fiscal 
Year  1989.  These  topics  include,  but  are 
not  limited  to  the  following  subjects,  ash 


ft 
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resulting  from  the  combustion  of 
municipal  waste,  treatability  of  toxic 
materials,  a  position  paper  on  the  use  of 
computer  modeling  in  environmental 
assessment,  a  report  to  Congress  on 
hazardous  v.aste  discharge,  surface 
impoundment  models,  and  review  of  the 
Agpncy's  research  on  asbestos.  Other 
lopicfi  will  be  discussed  as  time  permits, 
such  aa  sludge  management,  Toxicity 
Characteristic  Leaching  Procedure 
( TCLP),  rink  reduction  strategies, 
municipal  solid  waste  problems,  and 
engineering  responsibilities  and  controls 
in  the  area  of  global  climate  change  and 
ozone. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  on  the  meeting  or  those  who 
wish  to  submit  written  comments  should 
contact  Dr.  K.  Jack  Kooyoomjian, 
Executive  Secretary,  Science  Advisory 
Board,  (AlOl-F),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460,  at  202/382-2552  by  November  25, 
t988.  Seating  at  the  meeting  will  be  on  a 
first  come  basis. 

Date:  October  28, 1908. 
Donald  G.  Barnes. 

Director.  Science  Advisory  Board. 

[FR  Doc  68-25580  Filed  11-3-88;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

1989  Maximum  Reimbursement  Fee  for 
an  Amateur  Operator  License 
Examination 


October  31. 1988. 

The  FCC  announced  today  that 
effective  January  1, 1989,  the  maximum 
allowable  reimbursement  fee  for  an 
amateur  operator  license  examination 
will  be  $4.75.  This  amount  is  based  upon 
a  4.2%  increase  in  th^  Department  of 
Labor  Consumer  Price  Index  between 
September  1987  and  September  1988. 

Volunteer  examiners  (VEs)  and 
volunteer-examiner  coordinators  (VECs) 
may  charge  examinees  for  out-of-pocket 
expenses  incurred  in  preparing, 
processing  or  administering 
examinations  for  Technician,  General, 
Advanced  and  Amateur  Extra  Class 
operator  licenses.  The  amount  of  any 
such  reimbursement  fee  fiauQ^any 
examinee  for  any  one  examinafiTm 
session,  regardless  of  the  number  of 
elements  administered,  must  not  exceed 
the  maximum  allowable  fee.  Where  the 
VEa  and  the  VEC  both  desire 
reimbursement,  they  jointly  decide  upon 
a  fair  distribution  of  the  fee. 

No  fee  is  allowed  for  the  Notice  Class 
operator  license  examination. 


This  announcement  is  made  pursuant 
to  §  97.36  of  the  Commission's  Rules,  47 
CFR  97.36. 

Federal  Cofeimunications  Commission. 

Donca  R.  Searcy, 

Secretary.  ; 

[FR  Doc.  8d-25599  Filed  11-3-88:  8:45  am] 
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I  Report  No.  17561 

Petitions  for  Reconsideration  and 
Applications  for  Review  of  Actions  in  . 
Rule  Malting  Proceedings 

November  J.  1938. 

Petitions  for  reconsideration  and 
applications  for  review  have  been  filed 
in  the  Commission  rule  making 
proceeding  listed  in  this  PubHc  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  irv,Room  239, 1919  M  Street,      -f 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Ser\'ice  (202-657-3800).  Oppositions  to 
these  petitions  and  applications  must  be 
filed  [Insert  date  of  16  days  after  FR  Pub 
date.]  See  section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  Part  2  of  the 
Commission's  Rules  Regarding  the 
Allocation  of  the  216-225  MHz  Band. 
(Gen  Docket  No.  87-14,  RM's  4829,  4831 
&  4938) 

Number  of  petitions  received: 
Approximately  Five  Hundred  and  Fifty. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Oildale,  California)  (MM 
Docket  No.  87-332,  RM-5751) 

Number  of  petitions  received:  1. 

Applications  for  Review  Filed 

Subject:  Petition  to  Amend  §  97.61(a) 
of  the  Commission's  Rules  to  Permit 
Emission  J3E  in  the  30  Meter  Amateur 
Band.  (RM-6363) 

Number  of  petitions  received:  1. 
Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary.  ,       | 

[FR  Doc.  88-25598  Filed  11-3-88:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  c  f 
Management  and  Budget  for 
Clearance 

t 

"  The  Federal  Elmergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  New  Collection. 

Title:  Maintenance  and  Se.'-vices 
equipment  inventory  and. schedule  for 
maintenance,  repair  and  replacement  of 
equipment  purchased  with  Federal 
funding  assistance. 

Abstract:  State  and  local  goverrmient 
applicants  for  Federal  funding 
assistance  for  maintenance,  repair  and 
replacement  of  emergency  equipment 
(purchased  with  Federal  fiuiding 
assistance),  must  provide  an  inventory 
and  schedule  for  equipment  to  be 
included  in  their  funding  request.  TTiis 
will  provfde  source  data  for  determining 
budget  estimates  for  the  Maintenance 
and  Services  Program. 

Type  of  Respondents:  State  or  local      I 
governments. 

Estimate  of  Total  Annual  Reporting      , 
and  Recordkeeping  Burden:  300. 

Number  of  Respondents:  150. 

Estimated  Average  Burden  Hours  per 
Response:  2  hours. 

Frequency  of  Response:  Annually. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Lhe  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult. 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NTOB,  Washington. 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  October  28. 1988. 

Wesley  C  Moore, 

Director^  Office  of  Administrative  Support 
[FR  Doc  88-25566  Filed  11-3-88;  8:45  am] 
BUXmO  CODE  •71t-01-M 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements)  Filed 

''    The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  202-010636-051. 
Title:  U.S.  Atlantic-North  Europe 
Conference. 
Parties: 

Atlantic  Container  Line,  B.V, 
Orient  Overseas  Container  Line  (UK) 

Ltd. 
Hapag-Lloyd  AG 
■  Sea-Land  Service,  Inc. 
A. P.  Moller-Maersk  Line 
Gulf  Container  Line  (GCL),  B.V. 
P&O  Containers  (TFL)  Limited 
Compagnie  Generale  Maritime  (COM) 
Nediloyd  Lijnen,  B.V. 
Synopsis:  The  proposed  modification 
would  clarify  resigning  members' 
obligations  concerning  service  contracts. 
The  parties  have  requested  a  shortened 
period  of  review. 
Agreement  No.:  213-010337-001. 
Title:  U.S.  Pacific  Coast/Europe  Space 
Charter  and  Sailing  Agreement  by  and 
among  Compagnie  Generale  Maritime, 
Hapag-Lloyd  Aktiengesellschaft  and 
Intercontinental  Transport  (ICT)  B.V. 
Parties: 

Compagnie  General  Maritime 
Hapag-Lloyd  Aktiengesellschaft 
Incotrans  B.V. 

Synopsis:  The  proposed  amendment 
would  incorporate  the  provisions  of 
another  agreement  between  the  parties 
(Agreement  No.  217-010649)  into  the 
present  agreement.  As  a  result  of  the 
incorporation  the  Agreement's  name 
would  be  changed  to  "North  American 
Pacific  Coast/Europe  Space  Charter  and 
Sailing  Agreement  by  and  among 
Compagnie  Generale  Maritime,  Hapag- 
Lloyd  Aktiengesellschaft.  and  Incotrans, 
B.V."  and  the  scope  of  the  present 
agreement  would  also  be  expanded  to 
include  movements  to  and  from  the 


Pacific  Coast  of  Canada.  Modiflcationto 
would  also  be  made  to  agreement      ' 
provisions  regarding  the  ntimber,  size, 
and  type  of  vessels  to  be  operated  by 
the  parties  as  well  as  a  nimiber  of 
administrative-tj'pe  provisions  related 
to  the  operation  of  the  Agreement. 

Agreement  No.:  203-011075-009. 

Title:  Central  America  Discussion 
Agreement. 

Parties: 

Association  Party 

United  States/Central  America  Liner 
Association 

Independent  Cai  i  ier  Parties 

Nordana  Line,  Inc. 

Tropical  Shipping  ai^  Construction 
Co.  Ltd. 

Maritima  Juno,  S.A. 

Nexos  Line 

Thom.pson  Shipping  Co.,  Ltd. 

Gran  Golfo  Express 

Concorde  Shipping  Inc. 

Norwegian  American  Enterprises,  Inc. 

Marine  Bulk  Carriers,  Inc. 

Synopsis:  The  proposed  modification 
would  add  Central  Gulf  Lines,  and 
delete  Marine  Bulk  Carriers,  Inc.,  as 
parties  to  the  agreement.  It  would  also 
authorize  the  individual  carrier 
members  of  the  Association  to  meet  and 
exchange  information  with  the 
Independent  Carrier  Parties,  and  would 
permit  the  appointment  of 
administrative  officials  and  the  sharing 
of  expenses. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking,  * 

Secretary. 

Dated:  November  1. 1938. 
[FR  Doc.  M-25597  Filed  11-3-88:  &45  am] 
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Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(48  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  Number:  2341. 
Name:  Leonard  Bros.  International,  Ltd. 
Address:  7060  West  Fort  St.,  Detroit,  MI 

48209. 
Date  Revoked:  October  12, 1988. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number.  1098. 
Name:  Traffic  Dispatch  Interuatlonal, 
Inc. 


Address:  31  South  Calvert  Street, 

Baltimore.  MD  21202. 
Date  Revoked:  October  16, 1988. 
Reason:  Failed  to  maintain  a  valid 

surety  boad. 

Robert  G.  Dre\^. 

Director,  Bureau  of  Domestic  Regulation. 
[FR  Doc.  88-25513  Filed  11-3-88;  8.45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  under  Review 

October  28, 1988 
Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551  (202- 
452-5822). 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Informalian  aad  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395-7340). 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with  revisioD, 
of  the  following 

Report  title:  Commercial  Bank  Report 
of  Consumer. 

Agency  form  number:  FR  2571. 

OMB  Docket  number:  7100-0080. 

Frequency:  Monthly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours:  2880. 
^'   Number  of  Responden  ts:  400. 

A  verage  Hours  per  Response:  0.6. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C.  225a  and  248(a)(2)]  and  is  given 
confidential  treatment  [5  U.S.C. 
552(b)(4)]. 

This  report  collects  information 
monthly  from  a  sample  of  400 
commercial  banks  on  consumer 
installment  credit.  On  the  September 
report  only,  respondents  provide 
information  on  total  noniastallment 
credit.  The  major  proposed  revision 
adds  a  new  section  to  the  report  form 
requesting  monthly  information  on  the 
amounts  outstanding  of  consumer 


installment  credit  that  have  been  sold 
without  recourse  and  included  in 
packages  of  asset-backed  securities. 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  following  reports 

1.  Report  title:  Quarterly  Gaaoline 
Company  Report. 

Agency  form  number:  FR  2580. 

OMB  Docket  number:  7100-0009. 

Frequency:  Quarterly. 

Reporters:  Gasoline  companies. 

Annual  reporting  hours:  7. 

Estimated  average  hours  per 
response:  0.15. 

Number  of  respondents:  11 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  volimtary  (12 
U.S.C.  263,  461  and  353  et  seq.]  and  is 
given  confidential  b-eatment  [5  U.S.C. 
552(b)(4)]. 

This  report  collects  information  on  the 
amount  outstanding  of  retail  credit  card 
accounts  at  gasoline  companies.  These 
data  are  included  in  the  installment 
credit  component  of  total  consumer 
credit  which  is  used  by  the  Federal 
Reserve  in  general  financial  analysis  for 
monetary  policy  purposes. 

2.  Report  title:  Quarterly  Report  of 
Interest  Rates  on  SelectedX)irect 
Consumer  Installment  Loans. 

Agency  form  number  FR  2835. 

OMB  Docket  number:  7100-0065. 

Frequency:  Quarterly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours:  175. 

Estimated  average  hours  per 
response:  0.25. 

Number  of  respondents:  175 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U,S.C.  248(a)(2)]  and  is  given 
confidential  treatment. 

This  report  collects  interest  rate 
information  quarterly  on  selected 
consumer  installment  loans  from  a 
sample  of  175  member  banks.  This 
information  helps  the  Federal  Reserve  to 
assess  interest  rate  developments  antl  is 
used  in  general  financial  analysis  for 
monetary  policy  purposes. 

Board  of  Governorg  of  the  Federal  Reserve 
System.  October  28, 1988. 

WUIum  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  88-25528  Filed  11-3-88:  8:45  am] 
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ACTION:  Approval  of  a  Private  Sector 
Adjustment  Factor  and  fee  schedules  for 
Federal  Reserve  Bank  priced  services 
for  1989. 

SUMMARY:  The  Board  has  approved  a 
Private  Sector  Adjustment  Factor 
("PSAF")  for  1989  of  $69.7  million.  This 
represents  a  decrease  of  $6.5  miUion,  or 
8.5  percent,  from  the  1988  target  of  $76.2 
million.  TTie  PSAF  is  a  recovery  of 
imputed  costs  that  takes  into  accoun.t 
the  taxes  that  would  have  been  paid  and 
the  return  on  capital  that  would  have 
been  provided  had  the  Federal  Reserve's 
priced  services  been  furnished  by  a 
private  business  firm.  The  Board  has 
also  approved  1989  fee  schedules  for  the 
automated  clearing  house,  wire  transfer 
of  funds,  net  settlement,  definitive 
safekeeping,  noncash  collection,  book- 
entry,  and  check  payor  bank  services 
offered  by  the  Federal  Reserve  System. 
These  actions  were  taken  in  accordance 
with  the  requirements  of  the  Monetary 
Control  Act  of  1980,  which  requires  fees 
for  Federal  Reserve  priced  services  to  be 
established  on  the  basis  of  all  direct  and 
indirect  costs,  including  the  PSAF. 
EFFECTIVE  DATE:  The  Private  Sector 
Adjustment  Factor  and  fee  "schedules 
are  effective  January  1, 1989,  except  for 
the  elimination  of  night  cycle  surcharges 
for  ACH  return  items  which  will  be 
effective  April  10, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  regarding  the  Private 
Sector  Adjustment  Factor  Paul  Bettge, 
Program  Leader  (202/452-3174),  Division 
of  Federal  Reserve  Bank  Operations;  for 
questions  regarding  fee  schedules: 
Christine  G.  Slater,  Senior  Analyst. 
Electronic  Payments  (202/452-2539), 
Lisa  Kemer,  Analyst.  Securities  (202/ 
452-3437),  ortJalini  Rogers,  Analyst. 
Check  Payments  (202/452-3801), 
Division  of  Federal  Reserve  Bank 
Operations;  for  the  hearing  impaired 
only:  Telecommunications  Device  for 
the  Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

Copies  of  the  1989  fee  schedules  for 
ACH.  wire  transfer  of  funds,  net 
settlement,  definitive  safekeeping, 
noncash  collection,  book-entry 
securities,  and  check  payor  bank 
services  are  available  from  local  Federal 
Reserve  Banks. 
SUPPLEMENTARY  INFORMATION: 

Private  Sector  Adjustment  Factor 
("PSAF') 

The  Monetary  Control  Act  of  1980 
requires  that  fee  schedules  for  the 
Federal  Reserve's  priced  services 
include  an  allocation  of  imputed  costs 
for  taxes  that  would  be  paid  and  the 
return  on  capital  that  would  be  provided 


had  the  services  bffiHJiimished  by  a 
private  business  firm.  Damg  the 
methodology  previously  a^roved  by 
the  Board,  these  imputed  co^s  are 
based  on  data  developed  in  pWrt  from  a 
model  comprised  of  th^  nation^  25 
largest  bank  holding  companies 

Briefly  stated,  the  meutodolf^  Rrat 
entails  determining  the  value  of  Federal 
Reserve  assets  that  will  be  used  directly 
in  producing  priced  services  during  the 
coming  year,  including  the  net  effect  of 
assets  planned  to  be  acquired  or 
disposed  of  during  the  year.  Short-term 
assets  are  assumed  to  be  financed  by 
short-term  liabilities;  long-term  assets 
are  assumed  to  be  financed  by  a 
combination  of  long-term  debt  and 
equity. 

Imputed  capital  costs  are  determined 
by  applying  related  interest  rates  and 
rate  of  return  on  equity  derived  from  the 
bank  holding  company  model  to  the 
assumed  debt  and  equity  values.  These 
costs,  together  with  imputations  for 
estimated  sales  taxes.  FDIC  insurance 
assessment  on  clearing  balances  held 
with  the  Federal  Reserve  to  settle 
transactions,  and  expenses  of  the  Board 
of  Governors  related  to  priced  services, 
comprise  the  PSAF. 

Details  regarding  the  derivation  of  the 
PSAF  are  as  follows: 

Asset  Base 

The  estimated  value  of  Federal 
Reserve  assets  used  in  providing  priced 
services  in  1989  is  reflected  in  Table  1. 
Table  2  shows  that  the  value  of  assets 
assumed  to  be  financed  through  debt 
and  equity  are  projected  to  total  |445.2 
milhon  in  1989,  an  increase  of  $28.0 
million  or  6.7  percent  from  1988.  This 
increase  results  largely  from  capital 
expenditures  for  bank  premises, 
furniture,  and  equipment  planned  by  the 
Reserve  Banks  next  year. 

Cost  of  Capital  and  Taxes 

Last  year  the  Board  approved 
imputing  the  cost  of  equity  capital  for 
the  PSAF  using  an  average  of  rates  of 
return  on  equity  derived  from  the  model 
in  each  of  the  last  three  years  in  order  to 
reduce  the  variability  of  imputed  return 
on  equity  caused  by  fluctuations  in  bank 
holding  company  earnings.  As  a  result 
of  abnormally  low  1987  bank  holding 
company  earnings,  however,  the  Board 
is  using  a  five-year  average  of  bank 
holding  company  data  for  the  1989 
PSAF.  Use  of  three-year  avernge  data 
for  the  1989  PSAF  would  residt  in  a 
PSAF  that  is  significantly  lower  than  the 
proposed  PSAF.  A  System  Task  Force  is 
also  revisiting  the  PSAF  methodology  to 
attempt  to  address  the  variabihty  and,   ; 
level  of  the  PSAF  over  the  long-term.     J| 


'H. 


« 

44662  Federal  Register  /  Vol.  53.  No.  214  /  Friday.  November  4.  1988  /  Notices 


I      1 

Federal  Regbter  /  Vol  53.  No.  214  /  Friday.  November  4.  1988  /  Notices 


44683 


The  Task  Force  proposes  to  present  its 
recommendations  to  the  Board  early 
next  year  so  that  public  comment  may 
be  requested  on  a  new  methodology,  if 
necessary,  and  final  Board  action  may 
be  taken  in  time  for  inclusion  in  the  1990 
price-setting  process. 

Table  3  shows  the  interest,  equity,  and 
tax  rates  for  1989  and  compares  them 
with  the  rates  used  for  developing  the 
PSAF  for  1988.  The  sample  of  25  bank 
holding  companies  used  to  calculate  the 
rates  for  1989  differs  slightly  from  the 
sample  used  for  the  1988  PSAF  in  that 
two  bank  holding  companies  replaced 
others  because  of  changes  in  relative 
asset  size.  One  large  bank  holding 
company  was  again  removed  from  the 
sample  because  of  unique  government 
oversight  over  bank  management 
decisions  during  the  past  few  years,  and 
the  twenty-sixth  largest  bank  holding 
company  was  substituted.  The  bank 
holding  companies  with  the  highest  and 
lowest  rates  of  return  on  equity  before 
taxes  were  also  excluded,  consistent 
with  the  approved  methodology  for 
determining  the  PSAF.  Calculations 
were  then  based  on  the  remaining  23 
bank  holding  companies. 

Other  Imputed  Costs 

As  shown  in  Table  3,  other  required 
PSAF  recoveries  for  1989  for  sales  taxes, 
FDIC  insurance,  and  Board  expenses 
total  $11.4  million,  down  $0.4  million 
from  1988.  The  reduction  is  due  to  lower 
imputed  sales  taxes,  because  of  a 
decline  in  projected  capital  expenditures 
for  1989  from  1988.  The  decline  is  also 
attributable  to  a  reduction  in  Board  staff 
working  directly  on  the  development  of 
priced  services,  as  the  Board  is 
anticipating  that  staff  will  spend  more 
time  on  regulatory  mattars  in  1989  as  a 
result  of  Regulation  CC  and  the 
Expedited  Funds  Availability  Act. 

1989  Fee  Schedules 

The  Monetary  Control  Act  requires  y' 
that,  over  the  long  run,  fees  for  Federal 
Reserv'e  priced  services  be  esfablishijti 
on  the  basis  of  all  direct  and  indireof 
costs  incurred  in  providing  the  priced 
services,  including  the  PSAF.  The 
Board's  pricing  principles  state  that  fees 
will  be  set  so  that  the  revenues  for 
major  service  categories  match  costs, 
including  the  PSAF.  The  Board  may  set 
fees  for  a  service  line  that  do  not  fully 
recover  costs,  in  the  interest  of 
providing  an  adequate  level  of  services 
nationwide.  The  fees  for  each  service 
line,  however,  must  recover  all  operating 
costs,  float  costs,  and  certain  imputed 
costs  of  providing  that  service,  as  well 
as  contribute  to  iJie  pre-tax  return  on 
equity.  Total  revenue  for  all  Federal 


Reserve  services  must,  in  the  aggregate, 
recover  all  costs,  including  the  PSAF. 

Last  year  the  Board  approved  fees  for 
priced  services  that  were  set  to  recover 
101.8  percent  of  the  cost  of  providing 
such  services  in  1988,  including  the 
PSAF  and  the  cost  of  float.  Through  the 
first  eight  months  of  1988,  the  System 
recovered  100.8  percent  of  total  costs. 
The  Board  estimates  that  toal  costs  for 
1988,  including  the  PSAF,  will  be  $660.7 
million.  Total  revenue  is  estimated  to  be 
$664.0  million,  resulting  in  a  100.5 
percent  recovery  rate. 

In  1989,  the  total  costs  of  priced 
services,  including  the  PSAF,  are 
estimated  to  be  $684.9  million.  Total 
*  revenue  is  estimated  to  be  $707.8 
million,  resulting  in  a  103.4  percent 
recovery  rate.  The  Board  believes  that 
the  1989  recovery  rate  may  be  optimistic 
because  costs  for  check  services  may  be 
higher  than  anticipated  as  a  result  of  the 
impact  of  Expedited  Funds  Availability 
Act  and  Regulation  CC  on  Reserve  Bank 
operations.  The  majority  of  the  1989  fees 
that  are  being  proposed  are  the  same  as 
those  currently  in  effect.  Since  1984,  as 
the  table  below  shows,  the  System  has 
made  substantial  progress  in  moving 
closer  to  its  target  of  a  100  percent 
recovery. 

Total  Priced  Financial  Services 

[Dollars  in  millions] 


Total 
cost 

Total 
revenue 

Recovery 

rate 
(percent) 

1984 

SS19.1 
571.2 
5993 
6273 
660.7 

SS59.8 
603.8 
627.7 
649.7 
664.0 

107.8 

1985 

105.7 

1986 

104.7 

1987 

103.5 

1988  E»L 

100.5 

The  Board  has  approved  expenditures 
fof«p«wal  research  and  development 
/efforts  for  1988  which  could  have  a 
major  beneficial  effect  on  the  payments 
mechanism.  While  the  magnitude  of 
expenditures  may  fluctuate  significantly 
from  year  to  year,  expenses  for  these 
one-time  special  projects  are  considered 
a  temporary  cost  to  priced  services. 
Projects  are  currently  underway  to 
improve  the  reliability  of  electronic 
payment  services  as  well  as  to  explore 
the  application  of  digital  image 
technology  to  the  check  service.  Special 
projects  associated  with  the  automated 
clearing  house,  funds  transfer,  book- 
entry,  and  check  services  will  cost  an 
estimated  $2.3  million  in  1988  and  $4.3 
million  in  1989.  The  proposed  fees  for 
1989  are  based  on  total  costs,  including 
the  PSAF,  but  excluding  special  project 
costs. 


The  following  is  a  discussion  of  the 
estimated  1988  and  1989  fmancial 
performance,  and  1989  fee  schedules  for 
the  individual  priced  services. 

Automated  Clearing  House  ("ACH") 

The  table  below  shows  the  Federal 
Reserve  Banks'  estimated  1988  and 
projected  1989  financial  performance  for 
the  ACH  service. 

Automated  Clearing  House 

[Dollars  in  millions] 


Total 
cost 

i 

Total 
revoTHje 

Recovery 

rate 
(percent) 

1988 ™. 

1989 

$422 
46.9 

S41.9 
47.1 

99.2 
100.5 

The  total  costs  in  the  table  do  not 
include  special  project  costs,  which 
would  reduce  the  1988  and  1989 
recovery  rates  to  99.1  percent  and  99.2 
percent  respectively.  "The  Board 
estimates  that  total  commercial  costs, 
including  the  PSAF,  will  increase  11.1 
percent  in  1989,  while  commercial  ACH 
volume  will  increase  nearly  24  percent. 
These  cost  and  volume  estimates  reflect 
continuing  economies  of  scale  in  ACH 
processing. 

The  Board  believes  the  1989  volume 
projection  for  ACH  may  be 
conservative,  as  actual  volume  growth 
has  generally  exceeded  budgeted 
volumes.  For  example,  through  the  first 
eight  months  of  1988,  ACH  volume  has 
grown  at  more  than  29  percent, 
compared  to  a  24  percent  budgeted 
volume  growth  rate. 

The  Board  has  lowered  the  surcharges 
for  processing  night  cycle  transactions 
in  1989  to  reflect  reductions  in  float 
costs  and  continued  improvements  in 
the  efficiency  of  night  ACH  operations. 
These  improvements  would  allow  the 
night  cycle  surcharge  on  debit 
transactions  to  be  reduced  from  4.5 
cents  to  3.5  cents,  and  the  night  cycle 
surcharge  for  next-day  credit 
transactions  to  be  reduced  from  2.0 
cents  to  1.5  cents. 

To  recover  the  costs  associated  with 
providing  labor-intensive  services  more 
fully,  the  Board  has  increased  the 
nonautomated  ACH  fees.  As  these 
prices  continue  to  reflect  the  increased 
cost  of  providing  these  labor-intensive 
services  and  as  additional  institutions 
convert  from  paper  to  electronics,  the 
fixed  cost  base  for  these  nonautomated 
services  will  be  borne  by  fewer 
institutions,  resulting  in  higher  prices. 
Conversely,  prices  for  automated 
services  are  expected  to  decrease  in 
future  years  as  volume  grows  and  the 


number  of  Federal  Reserve  ACH 
processing  sites  is  reduced. 

The  Board  has  approved  two 
additional  price  changes.  First, 
beginning  in  1989,  the  Treasury  has 
required  that  government  Notifications 
of  Change  ("NOCs")  be  submitted  in 
automated  form.  Institutions  may  either 
automate  the  NOCs  or  deposit  paper 
NOCs  with  Reserve  Banks  for 
conversion  to  electronic  form.  The  Board 
has  approved  a  fep  of  $1.00  for  each 
paper  NOC  deposited. 

Second,  the  Board  has  eliminated  the 
night  cycle  surcharges  for  return  items, 
effective  April  10, 1989,  because  little 
float  cost  is  associated  with  processing 
return  items  and  because  of  continuing 
improvements  in  the  efficiency  of  night 
operations. 

Funds  Transfer  and  Net  Settlement 

The  Federal  Reserve  Banks  project 
financial  performance  in  the  funds 
•itransfer  and  net  settlement  service  for 
1988  and  1989  as  shown  below. 

Funds  Transfer  and  Net  Settlement 

[Dollars  in  millions] 


placing  the  fee  on  a  similar  level  to  that 
charged  for  ACH  telephone  advices. 

The  Board  has  approved  adjustments 
to  the  1989  fees  for  electronic 
connections.  The  System  has  conducted 
an  extensive  review  of  the  pricing 
structure  and  fees  for  electronic 
coimections  and.  as  part  of  that  study, 
determined  that  the  current  fee  structure 
should  be  retained;  however,  fees 
should  be  adjusted  to  recover  more 
accurately  the  full  costs  of  providing 
electronic  access  to  depository 
institutions.  The  Board  has  increased 
the  fee  for  dial  connections  from  $60  to 
$65  per  month,  increased  the  milti-drop 
leased  line  fee  from  $250  to  $300  per 
mon(^,  and  increased  the  dedicated 
leased  line  fee  from  $400  to  $600  per 
month. 

Definitive  Safekeeping  and  Noncash 
Collection 

The  table  below  shows  the  estimated 
1988  and  1989  financial  performance, 
based  on  Federal  Reserve  Bank 
projections  for  the  definitive 
safekeeping  and  noocash  collection 
service. 


1 1 

Total 
cost 

Total 
revenue 

Recovery 

rate' 
(percent) 

1988 ..._ 

1988 

$70.0 
74,0 

$68.2 
75.3 

97.5 
101.8 

The  total  costs  in  the  table  do  not 
include  special  project  costs,  which 
would  reduce  the  1988  and  1989 
recovery  rates  to  97.3  percent  and  100.2 
percent  respectively.  In  1989,  the  Board 
estimates  that  funds  transfer  costs, 
including  the  PSAF,  will  increase  by  $4.0 
million  or  about  5.7  percent  over  1988. 
The  volume  for  basic  funds  fransfers 
originated  is  expected  to  increase  by 
four  percent  in  1989.  With  the  new  fee 
changes  discussed  below,  the  projected 
recovery  rate  for  1989  is  101.8  percent. 

For  1989,  the  Board  has  increased  the 
basic  funds  transfer  fee  by  three  cents 
and  returned  to  its  1987  level  of  $0.50.* 
The  Board  anticipates  that  as  Reserve 
Banks  continue  to  take  action  to 
improve  contingency  and  availability  of 
funds  transfer  operations,  similar 
increases  may  be  necessary  in  the  next 
one  to  two  years  to  fund  these 
initiatives. 

For  net  settlement  and  wire  transfer 
telephone  advices,  the  Board  has 
increased  the  fee  from  $3.50  to  $4.00, 


'  The  basic  fundi  tranifer  fee  is  assessed  I*  both 
the  originator  and  receiver  of  the  funds  transfer. 
Currently,  both  originator  and  receiver  pay  J0.47  for 
■  funds  transfer.  Each  will  pay  SO.OS  mor«  under  (he 
revised  fee  schedule. 


Definitive  safekeeping  and 
noncash  collection 

(S  millions) 

Recovery 

. 

Total 
cost 

Total 
revenue 

rate 
(percent) 

1988 

$18.8 
17.8 

$18.3 
17.7 

97  3 

1989 ._ ., 

99.2 

J 


Definitive  safekeeping  and  noncash 
collection  costs  are  expected  to 
decrease  by  5.4  percent  in  1989  as 
Reserve  Banks  continue  to  manage  the 
anticipated  declines  in  volume.  Total 
revenue  is  expected  to  decrease  3.6 
percent,  even  with  the  proposed  price 
ihcreases.  Volume  declines  are  expected 
to  continue  as  remaining  bearer  . 

securities  mature  or  are  called.  I 

In  definitive  safekeeping,  volumes  are 
expected  to  decline  about  13.7  percent  in 
19B9.  The  Board  has  approved  price 
increases  for  six  districts  to  offset 
volume  declines.  The  Board  has 
increased  the  current  fees  by  $2.00  to 
$5.00  for  deposits  and  withdrawals;  by 
$0.25  to  $1.00  for  receipts/issues 
maintained;  by  $1.00  to  $10.00  for 
purchases  and  sales  and  reregistrations; 
and  up  to  $0,001  per  month  per  $1,000 
parvalue  maintained. 

At  the  request  of  the  Federal  Reserve 
Bank  of  Richmond,  the  Board  approved 
formations  of  nominee  name 
partnerships  so  that  the  Bank  may  hold 
registered  securities  on  behalf  of 
institutions  in  a  nominee  name.  The 
nominee  name  permits  the  Reserve  Bank 


to  conduct  transactions  and  collect 
interest  on  these  securities,  a*  instructed 
by  the  depositor,  more  quickly  and 
without  the  cumbersome  legal 
documentation  necessary  for 
transactions  of  securities  registered  in 
the  depositor's  or  the  depositor's 
customer's  name.  A  similar  service  is 
currentiy  offered  in  some  other  districts, 
but  their  costs  are  being  recovered 
through  the  monthly  definitive 
safekeeping  account  maintenance  fee. 
The  Richmond  Bank  has  identified  a 
need  for  this  enhancement  in  the  Fifth 
District,  but  finds  it  necessary  to  charge 
an  expUcit  fee  for  its  nominee  name 
component.  The  Board  has  approved  a 
change  of  $2.85  per  interest  collection 
transaction  for  nominee  name  securities: 
this  fee  is  the  same  as  the  fee  that  will 
be  charged  by  Richmond  in  1989  to 
process  the  payments  for  coupons 
clipped  from  vault  securities  and 
forwarded  for  in-district  collection. 

For  the  noncash  collection  service,  the 
Board  has  approved  price  increases  for 
eight  districjts  to  offset  an  anticipated  7.7 
percent  volume  decline.  The  increases  to 
current  fees  range  from  $0.10  to  $1.00  per 
envelope  for  collection  of  coupons,  and 
fr^m  $2.00  to  $9.00  for  return  item  and 
bond  collections. 

Book-Entry  ,. 

The  Federal  Reserve  Banks  estimate 
1988  and  1989  financial  performance  in 
the  book-entry  securities  *  service  as 
shown  below. 


Book-entry 

($  millions) 

Recovery 

Total 
cost 

Total 
revenue 

rate 
(percent) 

1988.„ 

1989 

$9.1 
9.7 

$88 
9.9 

966 
102.5 

The  total  costs  is  the  table  do  not 
include  special  project  costs,  which      i 
would  reduce  the  1988  and  1989 
recovery  rates  to  96.2  percent  and  99.1 
percent  respectively.  For  1989.  the  Board 
made  no  changes  to  the  existing  prices, 
except  for  a  fee  to  be  assessed  to 
receivers  of  reversals.  Reversals  of 
book-entry  transfer  transactions  would 
be  priced  on  a  per-item  basis,  to 
distribute  costs  more  equitably  among 
users  of  Uie  service.  The  Board  has 
approved  a  reversal  fee  because  the 
receiver  of  a  reversal  originated  the 
initial  securities  transfer  which 


*  The  financial  performance  reflects  only  book- 
entry  transfers  of  government  agency  securities, 
excluding  Treasury  securities  but  including 
securities  of  international  organizatioiu  that  are 
held  in  book  .entry  form  at  Federal  Reserve  Banks. 
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prompted  the  reversai.  Reversals 
account  for  approximately  five  percent 
of  securities  transfer  volume  and  the 
per-item  fee  vvill  provide  apprwtypately 
six  percent  in  additional  transfpr  ' 
revenue.  ^ 

Volume  is  projected  to  increase  8.3 
percent,  resulting  in  a  12.7  percent  gross 
revenue  growth  in  1989.  Costs  are 
projected  to  increase  about  6.2  percent. 

The  Federal  Reserve  Banks,  as  fiscal 
agenfs  of  the  Treasury,  also  process 
transfers  of  Treasrury  securities  for 
depository  institutione.  These 
transactions,  which  are  identical  to 
those  for  federal  agency  issues,  are 
subject  to  a  fee  assessed  by  the 
Treasury.  At  the  Treasury's  request,  the 
methodology  utilized  to  determine  the 
detailed  costs  of  these  two  components 
of  the  book-entry  service  was  reviewed 
and  modified,  resulting  in  a  projected 
increase  in  costs  to  the  Treasury  for 
1989  of  6.8  percent.  Because  the  Reserve 
Banks  must  also  provide  settlement  for 
these  transfers,  a  funds  settlement  fee  of 
S0.75  is  charged  for  each  transfer.  This 
service,  v/hich  is  ancillary  to  the 
Treasury  securities  transfer,  is  treated 
as  a  non-priced  service.  As  a  result  of 
the  cost  reallocation,  the  Board  has 
reduced  the  funds  setdement  fee 
associated  with  Treasury  seciuities 
transfers  by  $0.15  to  $0.60. 

Commercial  Check 

On  June  16, 1983,  the  Board  approved 
fee  and  deadline  schedules  for  check 
collection  and  returned  check  services, 
effective  September  1, 1988,  through 
December  31, 1989.  The  Board  revised 
check  prices  at  that  time  in  response  to 
the  new  returned  check  services  that 
were  implemented  by  Federal  Reserve 
Danks  on  September  1  to  facilitate  bank 
compliance  with  the  requirements  of  the 
Ejcpedited  Funds  Availability  Act  and 
Regulation  CC.  Under  the  revised  fee 
schedules,  returned  check  services  were 
priced  expliciUy  for  the  first  time; 
previously,  the  costs  of  providing  return 
services  were  incorporated  in  the 
Federal  Reserve's  forward  collection 
fees.  Check  collection  and  return  fees 
wiil  be  reviewed  in  the  spring  of  1989, 
and  the  Board  will  make  price 
adjustments  to  be  effective  in  mid-1989, 
if  warranted. 


Comparison  of  the  estimated  cost 
recovery  performance  for  1988  and  the 
projected  cost  recovery  performance  for 
1989  are  shown  in  the  table  below  for 
the  commercial  check  service.  The  total 
costs  in  the  table  do  not  include  special 
project  costs,  which  would  reduce  the 
1988  and  1989  recovery  rates  to  100.8 
percent  and  103.6  percent  respectively. 


By  orrifir  ,-;f  the  Board  of  Governors  of  the 
Federal  Reserve  System.  October  24  1888. 
William  W.  Wile*. 
Secretary  of  the  Board. 

Table  1  .—Comparison  of  Pro  Forma 
Bauvnce  Sheets  for  Federal  Re- 
serve Priced  Services 

[Millions  o<  dollars — average  for  yearl 


Assets  to  be  Fmanced  ' 

Short-term 

Long-term  « 


•  The  major  cash  senricei  tieing  priced  are  cash 
transportation  and  coin  wrapping,  nonstandard 


Commercial 
check 

Recovery 

rate 
(percent) 

($  millions) 

Total 
cost 

Total 
revenue 

1988 

1989  

$506.5 
522.1 

$512.4 
543.1 

101.2 
104  0 

The  check  payor  bank  fee  schedules 
were  not  included  in  the  package  of 
check  services  prices  that  was  approved 
by  the  Board  in  June  1988  because  payor 
bank  services  were  not  directly  affected 
by  the  September  implementation  of  the 
Expedited  Funds  Availability  Act.  The 
Board  has  approved  fee  schedules 
which  would  bring  all  districts  into 
compliance  with  the  standard  System 
price  structure  for  payor  bank  services. 
In  addition  to  the  price  structure 
changes,  the  new  fee  schedule  also 
reflects  the  expansion  of  new  services 
either  within  an  office  or  to  other  offices 
within  a  district,  as  well  as  a  few 
adjustments  to  existing  payor  bank 
service  prices. 

Cash 

Financial  performance  for  the  cash 
service  is  shown  in  the  table  below. 


Cash 


($  millions) 


Total   I     Total 
i    cost    I  revenue 


Recovery 

rate 
(percent) 


1988 

1989 


$14.1 
145 


$14.4 
14.7 


102.0 
101  7 


Total  costs  for  cash  services  are 
expected  to  increase  by  $341  thousand 
or  2.4  percent  in  1989'  Changes  in 
prices  for  cash  services  are  approved 
under  delegated  authority. 

Table  2— Derivation  of  the  1989  PSAF 

[Millions  ot  Dollar?] 


1989 

1988 

Short-term  assets: 

Imputed  reserve  requirement 
on  ctearing  balances        

$283.3 

2,077.9 

29.6 

7.1 

6.2 

4328 

$2682 

Investment     in     marKetable 

1.967.0 

28.0 

Materials  and  supplies  ' -. 

Preoaid  exoenses  *          

6.4 

58 

Net  items  in  process  ot  col- 
lection (float) 

438.3 

Total  short-term  assets 

2.836.8 

2.7137 

Long-term  assets: 

Premises  '.  • - 

Furniture  and  equipment ' 

2599 

137  9 

11 

4.7 

2454 

129.5 

2.5 

Letisehold  improvements  • ._.. 

2.2 

Total  long-term  assets 

Total  assets         

4036 
3.2403 

3796 
3.093.3 

Short-term  liabilities: 

Cleanng  balances.— 

Balances  ansing  from  earty 
credit  ol  uncollected  rtems  . 
Short-term  debt   

2.361  i 

432.8 
428 

2.236.2 

438.3 
40  1 

Total  short-term  liabiliDes  .. 

2,636.8 

2.713.6 

Long-term  liabilities: 

Obligations     under     capital 

leases ~ 

Long-term  debt  • 

11 
156.8 

2.5 
136.3 

Total  long-lerm  liabilities 

158.0 

138.9 

Total  liabilities 

2.9947 

245.6 

2.852.5 

Equity  ' - ~ 

2407 

Total  liabilities  and  equity.. 

3.240.3 

3.093  2 

'  Financed  ttirough  PSAF;  other  assets  are  sell- 
tinanang. 

"  Includes  allocations  in  Board  ol  Governors' 
assets  to  priced  services  of  $0.4  million  for  1989 
and  $0.5  million  for  1988. 

'  Impiited  figjros;  represent  tfie  source  of  financ- 
ing for  certain  priced  services  assets. 

Note.— Details  may  not  add  to  totals  due  to 
rcunding. 


$42.8 
402.4 


$445.2 


packaging  of  currency  order*  and  deposits,  and 
nonstandard  frequency  of  access  to  cash  services. 


0 


Table  2— Derivation  of  the  1 989  PSAF— Continued 

[Milhons  of  Dollars] 


B  Weighted  Average  Cost  I  *  1    .'! 

1   Capital  Structure  *■ 

Short-term  Debt _ 

Lortg-term  Detc  _ 

Equfty _ _._ 

Rnanung   Rates/Costs '   Average  rates  paid  by   the  bank   holding  companies  included  m  the  sample: 


I 


•t" 


Stiorl-term  Debt 

Lonoterm  [>ebt ^. 

Pre-tax  Equity  ■* _ 

3  Elements  of  Cap.'»al  Costs: 

Short-term  Debt 

Long-term  L>etit „ , 

Equity _ I, 


0*.r>9f  Re^iired  PSAF  Recoveries: 

Sales  Taxes .'. 

Federal  Deposit  insurance  Assessment. 
Board  of  Governors  {.Ojensea 


Total  PSAF  Rucover^s 

As  a  percerrt  of  ciptai _  .. 

As  a  percent  o'  expenses  •... 


■■7" 
..jij*... 


u 

— t- 


M                      9  6% 
352% 
55  2% 

! 

6  6% 

8  0% 

16  9% 

i 

^ ] "^'^ 

1668 
'     ■                246.6 

X6  6%- 
X6.0%  = 

x-»e.9%. 

$  28 

=    t4  0 
^    41  4 

$56.3 


::::::::::::::: 


».o 

■  1.8 
14 

i  I 


$11.4 
$697 
157% 
13  6% 


'  Pricod  ?ervtc«  ,i3set  base  is  based  ori  direct  determination  of  essets  method. 
'  Consists  of  total  long-tern-,  assets  less  capital  leases  thst  are  self-financing 

•  AM  shorl-iprm  assets  are  assumed  to  be  hnanced  oy  short-term  deht  Of  the  total  long-term  assets.  39  percent  are  assumed  to  be  financed  by  long-tfrnn  o%u 
and  61  percent  by  equry. 

*  The  (Ke-taii  rate  of  rettm  on  equity  is  bas«d  on  a.e.'age  after -ta^  rates  of  return  on  equity  loi  tr,9  tiariK  holding  company  sample,  &d|jsted  tiy  the  effective  tax 
late  to  yield  trie  pretax  rate  of  return  on  equity.  Ttit   1989  'i-jaie  for  aftertax  equity  a>Td  the  tax  rats  ere  tiased  upon  a  five-year  average  of  the^e  lates. 

»  Svstemwide  1989  bu<i()c'.ed  pnced  service  exp'W'ses  less  shipping  were  $512  4  million 


!'■ 


r 


Table  3— Changes  between  1989  and  I9ft8  PSAF  Components 


Assets  to  he  Financed  (miilior.s  of  dollars): 

Short-term 

lujng-term _ _ 

Cost  of  Capital: 

ShoM-tarm  Debt  Rate 

Long-term  Debt  Rate 

Pretax  Return  on  Equity  >_ _ 

Weighted  Average  Cost  of  Capital 

Tax  Rate  ' _ 

Capital  Structure: 

Short-term  Detrt 

Long-term  Debt _. 

Equity - _ 

Ottier  Required  PSAF  Recoveries  (millions  of  dotars); 

Sales  Tewes _ .._ _ ..^. „ 

Federal  Depostf  Insurance  Assessment 1 , 

Board  of  Goverrxxs  Expenses J, , 

Total  PSAF  Requwed  Recovery . ' 

As  Percarrt  of  Capital _ _ ^ 

As  Percent  of  Expenses ; 


^X.~ 


•t-" 


1989 


$42.8 
492.4 

66% 

9.0% 

169% 

13.8% 

205% 

96% 
35.2% 
55.21t 

SSJO 
1.8' 

1.4 

$6a7 

15.7% 
13.8% 


$4C'1 
377  1 

71% 

97% 

201% 

15.4% 

92.9% 

I 

9.6% 
32.7% 
57.7% 


14 

17 

$765 
18.3% 
163% 


■  The  1989  figures  tor  pre-tax  equity  and  the  tw  rate  are  tMUtad  on  a  five-year  average  of  tttoae  rates: 


-3 

1983 

1984 

1985 

1986       , 

1987 

Average 

Pre-tax  equity  rate 

Tax  rate _ _ 

23.4% 

33.8% 

1 
1 

20.7% 
36.5% 

21  1% 
30.8% 

24.0% 
39.0% 

-5.0% 
-38.0% 

169% 

■> 

20.6% 

[FR  Doc.  88-25620  Filed  11-3-88;  a-45  atn] 

BUJNa  COM  SZlO-Ot-M 


Advance  Banc  Shares,  Inc^  Fonnation 
of,  Ac<Msitlon  by,  or  Merpcr  of  Bank 
Holding  Companies 

The  company  listed  in  tfai«  notice  has 
applied  for  the  Board's  approval  under 


section  3  of  the  Bank  Holding  Company 
.Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
'  acqiiire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 


The  application  is  available  for 
imniediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  uill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  Indicated  for  that 
api>lication  or  to  the  offices  of  the  Board 


\ 


N. 


r 
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of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing ihe  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
November  25. 1988. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  6316G: 

1.  Advance  Banc  Shares,  Inc., 
Fairfield.  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Wayne 
County  Bank  and  Trust  Company. 
Fairfield.  Illinois. 

Board  of  Govsrr.ors  of  the  FedOTil  Re8er\'e 
System.  October  28.  1988. 
lames  Mcrtiee, 

Asiiociate  Secretary  of  the  Board. 
[FR  Doc.  88-25522  Filed  11-3-88;  8:45  am] 
BlUJfiO  COOC  S210-01-M 


BankAmerIca  Corp.;  Application  To 
Engage  de  Novo  In  Permissible 
Nontaanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  apphcation  under  5  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writte  presentation  would  not 


suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21. 
1988. 

A.  Federal  Reserve  Bank  of  San 
Fraadsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

/.  BankAmprica  Corporation,  San 
Francisco,  Cdlifomia;  to  ongfge  de  novo 
through  its  subsidiary,  BA  Futures, 
Incorporated,  San  Francisco,  California, 
in  providing  futures  commission 
merchant  services  to  affiliates  and  non- 
affiliates  with  respect  to  certain  futures 
contracts  and  options  on  futures 
contracts  covering  slock  indexes  and 
municipal  bond  indexes  in  the  same 
manner  as  provided  in  §  225.25(b)(18)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Resarve 
System,  October  28.  1988. 
lame*  McAfee, 

.Associate  Secretary  of  the  Board. 
[FR  Doc.  88-25523  Filed  11-3-88;  8:45  am] 

WLUNQ  CODE  «210-01-M 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  Hsted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817lj))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
C.VK  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817[j)(7)). 

The  notices  are  available  for 
immediatg  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  17,  1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  f.  Wixted,  jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  The  Baughman  Tile  Co.,  Inc.. 
Paulding,  Ohio;  to  acquire  an  additional 
0.44  percent  of  the  voting  shares  of 
Oakwood  Deposit  Bank.  Oakwood, 
Ohio. 


B.  Federal  Reserve  Bank  of  SL  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Donald  and  Frances  Parks,  North 
Little  Rock,  Arkansas,  to  acquire  an 
additional  17.73  percent  of  the  voting 
shares  of  National  Banking  Corporation. 
North  Little  Rock,  Arkansas,  and 
thereby  indirectly  acquire  National  Bank 
of  Arkansas  in  North  Little  Rock,  North 
Little  Rock,  Arkansas.  Donald  and 
Frances  Parks  will  then  form  a  voting 
trust  which  will  control  at  least  60  04 
percent  of  the  outstanding  shares  of 
National  Banking  Corporation.  Stephen 
F.  Smith,  Maumelle,  Arkansas,  and 
Bobby  John  Osborne,  Sherwood, 
Arkansas,  acting  with  Donald  and 
Frances  Parks  will  become  trustees  for 
the  voting  trust. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  John  W.  Coots,  Platte  City, 
Missouri,  to  acquire  an  additional  8.57 
percent  of  the  voting  shares  of  Wells 
Bancsharos,  Inc.,  Platte  City,  Missouri, 
and  thereby  indirectly  acquire  Weils 
Bank  of  Platte  City,  Platte  City, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  28,  1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  68-25524  Filed  11-3-88:  8:45  amj 
WUJMQ  COOC  UIO-OI-M 


Citicorp;  Proposed  Acquisition  of  a 
State  Savings  and  Loan  Association 

Citicorp,  New  York  New  York,  has 
applied  under  S  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  for 
Citicorp  Mortgage,  Inc.,  a  wholly-owned 
subsidiary  of  Citicorp,  to  acquire  all  of 
the  voting  shares  of  Glen  Ellyn  Savings 
and  Loan  Association,  Glen  FJIyn. 
Illinois. 

The  Board  previously  has  determined 
by  order  that  the  operation  of  a  thrift 
institution  (including  a  savings  and  loan 
association)  is  closely  related  to 
banking,  but  not.  as  general  matter,  a 
proper  incident  to  banking  under  section 
4(c)(6)  of  the  BHC  Act.  See  e.g.  Cilicorp, 
72  Federal  Reserve  Bulletin  724  (1986). 
The  Board,  however,  has  approved 
several  proposals  involving  the 
acquisition  of  failing  thrift  institutions 
on  the  basis  that  any  adverse  effects 
would  be  overcome  by  the  public 


benefits  of  preserving  the  failing  thrift 
institutions.  Citicorp,  supra;  The  Chase 
Manhattan  Corporation,  71  Federal 
Reserve  Bulletin  462  (1985), 

Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  the  proposed 
acquisition  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
descreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  comments  must 
conform  with  the  requirements  of  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

Accordingly,  comments  regarding  this 
application  must  be  submitted  in  writing 
and  must  be  received  at  the  offices  of 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Room  2223,  Eccles  Building,  20th 
Street  and  Constitution  Avenue  NW„ 
Washington,  DC  20551,  not  later  than 
5:00  p.m.  on  Monday,  November  14, 
1988.  This  application  is  available  for 
immediate  inspection  at  the  offices  of 
the  Board  of  Governors  and  the  Federal 
Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  25, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-25527  Filed  11-3-88;  8:45  am) 

BILLING  COOE  <210-01-M 


Mercantile  Bankshares  Corp.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4{ci(8)  of  the  Bank 
Holding  Compan^  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Riiserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency:  that 
outweigh  possible  adverse  effects,  such 
as  undue  ctftacentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
Clearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  office  of  the  Board  of 
Governors  not  later  than  November  25. 
1988. 

A,  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Mercantile  Bankshares 
Corporation,  Baltimore,  Maryland;  to 
acquire  Benchmark  Appraisal  Group, 
Inc.,  Columbia.  Maryland,  and  thereby 
engage  through  its  existing  subsidiary. 
Mercantile  Mortgage  Corporation  and 
New  Appraisal  Company,  an  organizing 
subsidiary  of  the  former,  that  would 
hold  the  assets  acquired  in  real  estate 
property  appraisal  activities  pursuant  to 
§  225.25(b)(13)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  28,  1988, 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-25525  Filed  11-3-88;  8:45  am) 

BIU.ING  COOE  8210-01-M 


St.  Mary  Holding  Co.:  Application>To 
Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.32(a)(1))  for  the  Board's  approval 
under  section  4(c)(8i  of  the  Bank 
Holdi.ng  Company  Act  (12  U.S.C. 
11843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.12(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  23. 
1988.  ' 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  St.  Mary  Holding  Corporation, 
Franklin.  Louisiana;  to  engage  de  novo 
in  the  business  of  leasing  personal 
property,  including,  but  not  limited  to, 
office  equipment,  computers,  copies  and 
communications  equipment  pursuant  to 
§  225.25(b)(5)  of  the  Board's  Regulation 
Y,  This  activity  will  be  conducted 
throughout  the  State  of  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  28, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-25526  Filed  11-3-88;  8.45  am) 
BILLING  CODE  SZ10-01-M  J.     I 


West  Suburban  Bancorp.  Inc., 
Lombard,  IL;  Proposed  Acquisition  of 
a  Federal  Savings  Bank  | 

West  Suburban  Bancorp.  Inc., 
Lombard,  Illinois  ("West  Suburban"), 
has  applied  under  §  225.23(a)(3)  of  the 
boards  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  all  of  the  to-be-issued  voting 
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shares  of  Regency  Savings  Bank,  F.S.B., 
Naperville,  Illinois  ("Regency"),  after  its 
conversion  from  a  mutual  to  stock  form 
of  organization  on  a  voluntary 
supervisory  basis  pursuant  to 
regulations  of  the  Federal  Home  Loan 
Bank  Board. 

In  connection  with  this  application. 
West  Suburban  also  proposes  to  acquire 
two  service  corporation  subsidiaries  of 
Regency  and  one  second  tier  subsidiary, 
which  engage  in  real  estate  investment 
and  development:  invest  in 
collateralized  mortgage  obligations; 
conduct  gei.cral  insurance  activities; 
and  offer  mutual  funds  and  other 
securities  on  behalf  of  a  third  part 
securities  broker-dealer.  West  Suburban 
has  requested  a  four  year  period  to 
terminate  any  impermissible  activities. 

The  Board  previously  has  determined 
by  order  that  the  operation  of  a  thrift 
institution  is  closely  related  to  banking, 
but  not,  as  a  general  matter,  a  proper 
incident  to  banking  under  section  4(c)(8) 
of  the  BHC  Act.  See.  e.g..  Citicorp.  72 
Federal  Reser\'e  Bulletin  724  (1986).  The 
Board,  however,  has  approved  several 
proposals  involving  the  acqusition  of 
failmg  thrift  institutions  on  the  basis 
that  any  adverse  effects  would  be 
overcome  by  the  public  benefits  of 
preserving  the  institutions.  Citicorp, 
supra;  The  Chase  Manhattan 
Corporation,  71  Federal  Reserve  Bulletin 
462  (1985). 

Interested  persons  may  express  their 
views  in  WTitmg  on  the  question 
whether  consummation  of  the  proposed 
acquisition  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  i.Tterests,  or  unsound 
banking  p.-8ctices."  /*Jiy  comm.ents  must 
conform  v.-iili  the  requirements  of  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

The  Board  has  bepn  requested  to  act 
expeditiously  upon  this  application  in 
order  to  recapitalize  and  revitalize  the 
thrift  institution.  Comments  regarding 
this  application  must  be  submitted  in 
writing  and  mii.'it  be  received  at  the 
offices  of  the  Board  of  Governors  not 
later  than  5  00  P.M.  on  November  23, 
1988.  The  application  is  available  for 
immediate  mspection  at  the  office  of  the 
Board  of  Governors. 

Board  of  Cove'Tiors  of  the  Federal  Reserve 
System,  October  28, 1988. 
lame*  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-25529  Filed  11-3-88;  8:45  am] 

BILLMQ  CODE  e21».«1-« 


GENERAL  SERVICES 
ADMINISTRATION 


I 


I 


Agency  Information  Collection 
Activities  Under  Office  of  Management 
and  Budget  Review 

The  GS40iereby  gives  notice  under 
the  Paper^Ack  Reduction  Act  of  1980 
that  it  is  r^^iesting  the  office  of    [ 
Management  and  Budget  (OMB)  to 
approve  a  new  information  collection, 
General  Services  Administration 
Acquisition  Regulation  Part  516.2,  Fixed 
Price  Contracts. 

Addresses:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235.  NfEOB.  Washington.  DC,  20503, 
and  to  Mary  L.  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th 
NW.  Washington,  DC  20405. 

Annua!  Reporting  Burden:  2914 
respondents  submit  4371  responses  per 
year  (1.5  responses  per  respondent); 
each  response  requires  .5  hours.  The 
total  reporting  burden  is  2186  hours  per 
year. 

Purpose:  This  information  is  used  to 
support  adjustments  in  Multiple  Award 
Schedule  (MAS)  contract  prices.  MAS 
contractors  are  required  to  furnish 
certain  pricing  information  when  MAS 
price  increases  are  requested. 

For  Further  Information  Contact- 
Edward  J.  McAndrew,  (202)  566-1224. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014.  GS  Bldg., 
Washington.  DC  20405,  or  by 
telephoning  202-535-7691. 

Dated:  October  20, 1988. 

Emily  C.  Karam, 

Director.  Information  Management  Division 
(CAI). 

[FR  Doc.  88-25609  Filed,ll-3-8a;  8.45  am] 

BILLING  CODE  (820-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Ser\'ices  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  followang  are  those 
packages  submitted  to  OMB  since  the 


last  list  was  published  on  October  7, 
1988. 

Family  Support  Administration 

(Call  Reports  Clparance  Office  on  202-252- 
5605  for  copies  of  package) 

1.  FY  1989  Winter  Grantee  Survey  of 
the  Low  Income  Home  Energy 
Assistance  Program  (UHEAP)— 0970- 
0063 — This  survey  obtains  estimates  of 
sources  and  uses  of  federal  and  non- 
federal funds,  and  households  to  be 
assisted  in  1989.  Data  tables  are  then 
developed  and  sent  as  an  informational 
memorandum  to  Congress,  states  and 
other  interested  parties.  Respondents: 
Stale  or  local  governments:  Number  of 
Respondents:  51;  Average  burden  per 
response:  2.5;  Frequency  of  Response: 
51;  Estimated  Annual  Burden:  127,500 
hours. 

2.  Monthly  "Flash"  Report  of  Selected 
Program  Data— 0970-0071— The 
information  is  used  to  monitor  program 
trends  and  serves  as  advance  indicators 
of  program  activity  and  costs.  The 
affected  public  is  comprised  of  State 
and  local  agencies  administering  AFDC 
programs.  Respondents;  State  or  local 
governments:  Number  of  Respondents: 
54;  Frequency  of  Response:  648;  Average 
burden  per  response:  2;  Estimated 
Annual  Burden:  1,296  hours. 

OMB  Desk  Officer:  Justin  Kopca 

Social  Security  Administration 

(Call  Reports  Clearanre  Officer  on  301-965- 
4149  for  copies  of  package) 

1.  Federal  Annual  MdRnetic  Tape 
Reporting — 0960-0307— The  information 
collected  by  these  forms  is  used  by  SSA 
to  determine  if  an  employers  annual 
wage  reporting  system  can  create  a  tape 
that  is  compatible  and  can  be  read  by 
SSA's  system.  Respondents:  State  or 
local  governments.  Businesses  or  other 
for-profit.  Number  of  Rpspondents:  4,000; 
Frequency  of  Response;  On  occasion: 
Average  burden  per  response:  12 
minutes;  Estimated  Annual  Burd'^n;  800 
hours. 
OMB  Desk  Officer:  Justin  Kopca  , 

Public  Health  Service  ,. 

(Call  Reports  Clearance  Officer  on  202-245- 
2100  for  copies  of  pack&ge) 

1.  Investigational  Device  Exemption 
(IDE)  Reports  and  Records— 0910- 
0078-— The  IDE  regulations  establish 
conditions  and  procedures  under  which 
investigations  of  medical  devices 
involving  human  subjects  may  be 
exempt  from  certain  requirements  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
The  exemption  permits  the 
investigational  use  of  medical  devices  to 
determine  their  safety  and  effectiveness. 


FDA  list  the  IDE  submissions  of 
information  collection  as  indicated 
below.  Respondents:  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Total  Armual  Burden:  45,600. 
1st  Information  Collection 
Title:  Original  IDE  Submission — 
Reporting 

Number  of  Respondents — 250 

Frequency  of  Response — 1 

Average  Burden  per  Responses — 56 
2nd  Information  Collection 
Title:  IDE  Supplement  Submissions — 
Reporting 

Number  of  Responsdents — 600 

Frequency  of  Responses — 6 

Average  Burden  per  Responses— 6 
3rd  Information  Collection  ^ 

Title:  Original  IDE  Submissions—^ 
Record-keeping 

Number  of  Responsdents — 25 

Frequency  of  Responses — 1 

Average  Burden  per  Responsedents — 
12 
4th  Information  Collection 
Title:  IDE  Supplements  Submissions — 
Record-keeping 

Number  of  Responsdents — 3,600 

Frequency  of  Responses — 1 

Average  Burden  per  Responses — 1 
5th  Information  Collection 
Title:  Non-significant  Investigations— \ 
Recordkeeping 

Number  of  Responsdents — 600 

Frequency  of  Response — 1 

Average  Burden  per  Response — 5    i    • 

2.  The  National  Practitioner  Data 
Bank  for  Adverse  Information  on 
Physicians  and  Other  Health  Care 
Practitioners — 0915-0126 — Bank  data 
identifying  incompetent,  unprofessional, 
and  unethical  physicians  and  health 
practitioners  will  be  shared  with 
licensing  boards,  professional  societies, 
and  selected  health  care  providers. 
These  data  will  be  used  to  maintain  and 
improve  health  care  and  will  be 
obtained  from  insurers,  licensure 
boards,  peer  review  committees,  • 

hospitals  and  other  providers.  The  ; 

clearance  request  has  been  submitted 
with  ten  separate  information  collection 
itemized  burdens.  Each  collection  is 
listed  below  and  on  the  following  page. 
Respondents:  Individuals  and 
households.  State  or  local  governments. 
Businesses  or  other  for-profit. 
1st  Information  Collection  • 

Title:  Correction  of  Errors  and 
Omissions — Section  60.6(a) 

Nimiber  of  Respondents — 625 

Number  of  Responses  per 
Respondent — 1-10 

Average  Burden  per  Response — ^15 
p'inutes 


.,-■' 


«. 


2nd  Information  Collection 
Title:  Revisions  to  Report  Actions — 
Section  60.8(b) 
Number  of  Respondents — 6.800 
Number  of  Responses  per 

Respondent — 1-4 
Average  Burden  per  Response — 15 
minutes 
3rd  Information  Collection 
Title:  Reporting  Medical  Malpractice 
Payments — Section  60.7(b) 
Number  of  Respondents — 200 
Number  of  Responses  per 

Respondent — 100-600 
Average  Burden  per  Response — 25 
minutes 
4th  Information'CoUection 
Title;  Licensure  Actions  by  Boards  of 
Medical  Examiners— Section 
60.3(b) 
Number  of  Respondents — 125 
Number  of  Responses  per 

Respondent — 50-150 
Average  Burden  per  Response — 25 
minutes 
5th  Information  Collection 
Title:  Adverse  Actions  on  Clinical 
Privileges— Section  60.9(a)(1) 
Number  of  Respondents — 10,000 
Number  of  Responses  per 
'    Respondent — 1-3 
Average  Burden  per  Response — 25 
minutes 

6th  Information  Collection 
Title:  Peporting  by  Boards  to  the 
National  Data  Base — Section 
60.9(b) 
Nimiber  of  Respondents — 54 
Number  of  Responses  per 

Respondent — 150-350 
Average  Burden  per  Response — 5 
minutes 
7th  Information  Collection 
Title:  Hearings  for  Health  Care  Entities 
Found  in  Noncompliance — Section 
60.9(c) 
Number  of  Respondents — 15 
Number  of  Responses  per 

Respondent-7-1 
Average  Burden  per  Response — 480 
minutes 
8th  Information  Collection 
Title:  Hospital  Requests  for  Information 
on  Applicants— Section  60.10(a)(1) 
Number  of  Respondents — 7.500 
Number  of  Responses  per 

Respondent--5-30 
Average  Burden  per  Response — 10 
minutes 
9th  Information  Collection 
Title:  Hospital  Requests  for  Information 

on  Current  Staff— Sect.  60.10(a)(2) 
Annual: 
Number  of  Respondents — 3.750 
Number  of  Responses  per 
Respondent — 1 


}. 


Average  Burden  per  Response — 120 
minutes 
10th  Informatioti  Collection 
Title:  Procedure  for  Filing  a  Dispute- 
Data  Base'-Section  60.14(b) 
Annual: 

Number  of  Respondents — 1 ,200 

Number  of  Responses  per 
Respondent — 1 

Average  Burden  per  Response — 30 
minutes 

Total  Annual  Burden:  81,997 

3.  Estimating  the  Frequency  of  HTV 
Exposures  Among  Emergency  Care 
Providers — NEW — Emergency  Care 
providers  are  known  to  be  exposed  to 
large  volumes  of  blood.  In  addition,  the 
populations  who  receive  emergency  care 
are  known  in  some  areas  to  have  a 
particularly  high  volume  of  HIV 
infection.  The  types  of  exposures,  the 
precautions  and  the  circumstances  will 
be  observed  and  recorded  through  an 
interview  in  order  to  determine  the  risk 
of  infection  among  emergency  care 
providers.  The  HIV  seroprevalence 
among  the  patients  receiving  care  will 
be  determined  in  a  blinded  manner. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  2,500:  Number 
of  Responses  per  Respondent:  2.35; 
Average  Burden  Per  Response:  .136: 
Estimated  Aimual  Burden:  798. 
OMB  Desk  Officer,  Shannah  Koss- 

McCallum 

Health  Care  Fmandng  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-1238  for  copies  of  package] 
1.  Evaluation  of  Social/Health 
Maintenance  Organization  (S/HMO] 
Demonstration — 0938-0450 — The  Social/ 
Health  Maintenance  Organization 
Demonstration  and  evaluation  has  been 
Congressionally  mandated.  The  primary 
data  collection  will  permit  HCFA  to 
measure  the  effects  of  the  S/HMO 
alternative,  and  S/HMO  on  Medicare 
beneficiaries'  health  status, 
beneficiaries'  satisfaction  with  the  S/ 
HMO  alternative,  and  S/HMO 
marketing  effectiveness.  The  S/HMO  as 
an  evolving  organization  will  also  be 
studied.  Respondents:  Individual  or 
households;  Number  of  Respondents; 
2991;  Frequency  of  Response:  1;  Average 
burden  response:  1  hour;  Estimated 
Annual  Burden:  2991  hours. 
OMB  Desk  Officer:  Allison  Herron 

Office  of  the  Secretary 

(Call  Reports  Clearance  Officer  on  202- 
245-6511  for  copies  of  package] 

1.  Withdrawn  Clearance  Request — 
"On  September  30. 1988.  the  Department 
of  Health  and  Human  Services 
published  a  notice  soliciting  public 
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action:  Notice. 


comment  on  a  proposed  information 
collection,  submitted  to  OMB  for 
approval  by  the  Office  of  the  Secretary, 
entitled  "Physician  Ownership  of,  and 
Compensation  from.  Health  Care 
Providers  to  Whom  they  Make  Patient 
Referrals."  On  October  18. 1988,  the 
Department  officially  withdrew  this 
request  for  OMB  approval.  We  are 
hereby  making  public  notification  that 
this  request  for  OMB  approval  has  been 
withdrawn,  and  the  companion  notice 
soliciting  public  comments  is  retracted." 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers; 
PHS:  (202]  245-2100 
HCFA:  (301)  966-2088 
FSA:  (202)  252-5605 
SSA:  (301)  963-4149 
OS:  (202)  245-6511 
OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  addrsss:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208.  Washington, 
DC  20503 

Dated:  October  31. 1988 
lames  E.  Ldtson, 

Acting  DeoLty  Assistant  Secretary  for 
Information  Resources  Management. 
[FR  Doc.  88-25567  Filed  11-3-88:  8:45  amj 

BILUNQ  COOe  4110-60-M 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Ciearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  October  14. 
1988. 

Social  Security  Administratioii 

(Call  Reports  Clearance  Officer  on  301- 
9650-4149  for  copies  of  package) 

1.  Application  for  Supplemental 
Security  Income — 0960-0229 — The 
information  collected  by  this  form  is 
used  by  the  Social  Security 
Administration  to  determine  eligibility 
and  amount  of  benefits  payable  in 
claims  for  supplemental  security  income 
(SSI)  payments.  Respondents: 


Individuals  or  households;  Number  of 
Respondents:  1,200,000;  Frequency  of 
Response:  one  time;  Average  burden  per 
response:  34  minutes;  Estimated  Annual 
Burden:  680.000  hours. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  International  Drug  Scheduling; 
Convention  on  Psychotropic  Substances: 
Non-barbiturate  Sedatives.  Voluntary 
Submission  of  Data  and  Comments  on 
the  Abuse  Potential,  Actual  Abuse, 
Illicit  Trafficking,  and  Medical  Utility  of 
Twenty  five  Drugs  of  the  Non- 
barbiturate  Sedative  Class  that  are 
Candidates  for  International  Control — 
NEW — Information  collected  will  be 
used  in  compiling  an  information 
package  to  be  sent  to  the  World  Health 
Organization.  Collection  is  required  by 
21  U.S.C.  811  (d)(2)(A).  (d)(2)(B)  and  a 
treaty.  The  affected  public  consists  of 
drug  manufacturers  and  others  who 
wish  to  comment  on  the  licit  and  illicit 
use  of  these  twenty-five  drugs. 
Respondents:  Individuals  or  households. 
State  or  local  governments.  Businesses 
or  other  for-profit,  Federal  agencies  or 
employees,  and  Small  businesses  or 
organizations;  Number  of  Respondents: 
10;  Number  of  Responses  per 
Respondent:  2;  Average  Burden  Per 
Response:  30;  Estimated  Annual  Burden: 
600  hours. 

2.  Regulation — Mine  Safety  and 
Health  Administration  30  CFR 
Respiratory  Protective  Devices — 0920- 
0109 — Part  II  prescribes  requirement  and 
procedures  which  must  be  met  in  filing 
applications  for  joint  approval  by 
MSHA  and  NIOSH  of  respirators  and 
modifications  of  respirators.  Application 
contents,  quality  control  plans  and 
quality  control  records  are  required  (30 
CFR  11.11,  11.35,  11.41,  and  11.43). 
Respondents:  Businesses  or  other  for- 
profit;  Number  of  Respondents:  37; 
Frequency  of  Response:  13;  Average 
burden  per  response:  99.23;  Estimated 
Annual  Burden:  47,729. 

3.  Small  Business  Innovation  Research 
Grant  Applications  for  Phase  I  and  II — 
0925-0195— The  purpose  of  the  Small 
Business  Innovation  Research  Phase  I 
and  II  applications  is  to  provide  a 
vehicle  by  which  small  busipesses  can 
apply  for  available  research  funds.  This 
is  a  request  to  have  the  page  limitation 
increased  to  30  pages  ,«o  that  the  Phase  I 
Final  Report  may  be  increased  to  a 
recommended  lO  pages.  Respondents: 
Small  businesses  or  organizations; 
Number  of  Respondents;  2,850;  Number 
of  responses  per  Respondent:  1  Average 
Burden  Per  Responses:  13.10;  Estimated 
Annual  Burden:  37,350  hours. 


4.  Color  Additive  Certification— 0910- 
0216 — The  information  collected  is 
required  by  FDA  for  th°  purpose  of 
responding  to  request  for  color 
certification  as  required  in  section  706  of 
the  Food,  Drug  and  Cosmetic  Act  and 
the  regulations  promulgated  in  21  CFR 
Part  80.  The  activity  includes  analysis  of 
a  representative  sample  to  insure 
compliance  with  applicable 
specifications  and  issuance  of  a 
certificate  with  an  assigned  certification 
lot  number.  Respondents  are  any 
persons  requesting  certification  of  a 
manufactured  batch  of  color  additive. 
The  clearance  requests  lefiects 
information  collected  in  two  aro^s 
Reporting/Recordkeeping.  Respondents: 
Businesses  or  other  for-profit.  Snjall 
businesses  or  organizations. 


Reporting 

Record- 
keeping 

Number  of  response 

Frequency  of 
responses   

35 

125 
0.25 

2.184 

35 
N/A 

Average  burdeo 

'31.2 

Tota!  annual 

'  (Hours  per  respondent.) 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numb(erl: 

PHS:  (202)  245-2100 
HCFA:  (301)  966-2088 
FSA:  (202)  252-5605 
SSA:  (301)  965--1149 
OS:  (202)  245-6511 
OHDS:  (202)  472^415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington, 
DC  20503. 

Dated:  October  27. 1988. 
James  V.  Oberthaler, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
[FR  Doc.  88-25424  Filed  11-3-88;  8:45  am) 
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Food  and  Drug  Administration 

[Docket  No.  88F-03221 

Nippon  Gohsei  (U.S.A.)  Co.,  Ltd.;  Filing 
of  Food  Additive  Petition 

AOENCV:  Food  and  E>rug  Administration. 


summary:  The  Food  and  Driig 
Administration  (FDA)  is  announcing 
that  Nippon  Gohsei  (U.S.A.)  Co.,  Ltd.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  polyester 
resin  prepared  from  terephthalic  acid, 
isophthalic  acid,  succinic  anhydride, 
ethylene  glycol,  diethylene  glycol,  and 
2,2-dimethyl-l-l,3-propanediol  as  a 
component  of  polymeric  coatings 
intended  to  contact  alcoholic  foods. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HHF-355),  Food  and 
Drug  Administration,  200  C  St..  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Driig,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1788  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7B4017)  has  been  filed  by 
Nippon  Gohsei  (U.S.A.)  Co.,  Ltd.,  747 
Third  Ave.,  New  York,  NY  10017. 
proposing  that  {  175.300  Resinous  and 
polymeric  coatings  (21  CFR  175.300)  be 
amended  to  provide  for  the  safe  use  of  a 
polyester  resin  prepared  from 
terephthalic  acid,  isophthalic  acid, 
succinic  anhydride,  ethylene  glycol, 
diethylene  glycol,  and  2,2-dimethyl-l-1.3- 
propanediol  as  a  component  of 
polymeric  coatings  intended  to  contact 
alcoholic  foods. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
Impact  statement  is  not  required  and 
this  petition  results  in  a  regidation,  the 
notice  of  availability  of  the  agency's 
fuiding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  27. 1988. 

Fred  R.  Shank, 

Acting  Director,  Center  for  Pood  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-25543  Filed  11-3-88;  8:45  am] 
Buxma  COM  4i«o-oi-m 


[Docket  No.  S8N-00971 

Revised  Chapter  In  Regulatory 
Procedures  Manual;  Pertshabis  Foods, 
Including  Fresh  Fish  and  Seafood  and 
Fresh  Produce;  Delayed  Effective  Date 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  postponing  the  effective  date  of 
revised  Regulatory  Prodedures  Manual 


Chapter  9-73,  "Perishable  Foods. 
Including  Fresh  Fish  and  Seafood  and 
Fresh  Produce."  A  notice  announcing 
the  availability  of  this  chapter,  which 
provides  FDA  districts  with  guidance  for 
uniform  handling  of  sampled  import 
shipments  of  these  products,  was 
published  in  the  Federal  Register  of  July 
29, 1988  (53  FR  28699).  This  chapter  was 
to  have  been  effective  September  27, 
1988.  However,  because  of  concerns 
about  the  impact  of  these  revised 
procedures,  the  agency  has  decided  to 
delay  the  effective  date  of  this  chapter 
until  further  notice. 
FOR  furthIr  information  coktact: 
James  C.  Lyda,  Office  of  Regulatory 
Affairs  (HFC-131),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD'20857,  1301-443-6553. 
SUPPLEMENTARY  INFORMATION:  Under 

revised  Regulatory  Procedures  Manual 
Chapter  9-73,  importers  would  maintain 
control  over  all  imported  perishable 
food  products  that  FDA  has  sampled, 
and  that  are  not  believed  to  violate  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
until  at  least  5  p.m.  local  time  on  the  day 
following  FDA  sample  collection,  unless 
released  earlier  by  the  agency. 
Agreements  by  importers  to  retrieve 
sampled  lots  that  are  distributed  and 
later  found  violative  by  FDA  would  no 
longer  be  required,  because  redelivery 
bonds  would  remain  in  force  until  FDA's 
analyses  are  completed  and  sampled 
lots  are  formally  released.  However, 
because  of  concerns  about  the  impact  of 
these  revised  procedures,  the  agency 
has  decided  to  delay  the  effective  date 
of  this  chapter  until  further  notice. 

Dated:  November  1, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  88-25582  Filed  11-3-88;  8:45  am) 

MLUNO  CODE  4160-01-« 


Public  Health  Service 

National  Toxicology  Program; 
Announcement  of  Completed  Short- 
Term  Toxicology  Studies  on  Six 
Chemicals;  Request  for  Comments 

As  part  of  an  effort  to  inform  the 
public  and  allow  interested  parties  to 
comment  and  provide  information  on 
chemicals  prior  to  designing  studies  for 
long-term  toxicology  and  carcinogenesis 
studies,  the  National  Toxicology 
Program  (NTP)  will  routinely  announce 
in  the  Federal  Register  the  list  of 
chemicals  for  which  short-term 
toxicology  stutlies  have  been  completed. 

Short-term  toxicology  studies  on  the 
chemicals  listed  in  this  aimouncement 
have  been  completed  and  the  National 


Institute  of  Environmental  Health 
Sciences  (NIEHS)/Nationa!  Toxicology 
Program  (NTP)  is  in  the  process  of 
evaluating  the  results.  A  decision  on 
whether  additional  studies  are  needed, 
including  long-term  toxicology  and 
carcinogenicity  studies,  will  soon  be 
made  by  the  NTP.  If  you  have  relevant 
information  (such  as  currei^  production, 
use  pattern,  exposure  levels, 
toxicological  data)  to  share  with  the 
NTP  on  any  of  these  chemicals,  please 
Contact  the  responsible  NTP  Scientist 
within  30  days  of  the  appearance  of  this 
announcement.  Contact  may  be  made  by 
telephone  or  mail  to:  NIOIS/NTP.  P.O. 
Box  12233,. Research  Triangle  Park. 
North  Carolina  27709.  The  informabon 
provided  will  be  considered  by  the  NTI' 
in  determining  which  chemicals  require 
additional  studies  and  in  designing  these 
studies. 

Formic  Acid  ^04-i*-6/— 14-day  and 
90-day  inhalation  studies  in  Fischer  344 
rats  and  B6C3Fi  mice.  Contact  Person: 
Dr.  Kamal  Abdo.  telephone  919-541- 
7819. 

2-MeivaptobenzimidazaJe  (563-39- 
7/— 14-day  and  90-day  inhalation  studies 
in  Fischer  344  rats  aijd  B6C3F,  mice. 
Contact  Person:  Dr.  ICamal  Abdo, 
telephone  919-541-7819. 

Dielbanolamine  (1 1 1^2-2}— \ 4-day 
and  90-day  skin  paint  studies  and  14- 
day  and  90-day  dosed  water  studies  in 
Fischer  344  rats  and  B6C3Fi  mice. 
Contact  Person:  Dr.  Ron  Melnick. 
telephone  919-541-4142. 

1.6-Hexanediamine  (6055-52-3) — 14- 
day  and  90-day  inhalation  studies  in 
Fischer  344  rats  and  B6C3Pi  mice. 
Contact  Person:  Dr.  John  French, 
telephone  919-541-7790. 

2-Hydroxy-4methoxybenzopbenon€ 
(131-57-7}— li-day  and  90-day  dosed 
feed  studies  and  14-day  and  90-day  skin 
paint  studies  in  Fischer  344  rats  and 
B5C3Fi  mice.  Contact  Person:  Eh-.  John 
French,  telephone  919-541-7790. 

Sodium  xylenesulfonate  (1300-72-7) — 
14-day  and  90-day  skin  paint  studies  in 
Fischer  344  rats  and  B6C3Fi  mice. 
Contact  Person:  Dr.  Richard  Irwin, 
telephone  919-541-3340. 

Please  submit  all  comments  and 
suggestions  on  cheniical(s)  by  telephone 
or  by  mail  to  the  responsible  scientist 
(listed  above)  within  30  days  of 
publication  of  this  notice.  Any 
submissions  received  after  the  above 
date  will  be  accepted  end  utilized  if 
possible. 

Dated:  October  2&  1988. 
DavidP.  RaU.  j 

Director.  National  Toxicology  Program. 
(FR  Doc.  88-25581  Piled  ll-3-a&  ft4&  am) 

■UJNQ  COM  4140-ei-a 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(FES  68-48;  (CA-930-09-4332-13)l 

AvaHabillty  of  Final  Environmental 
Impact  Statement:  California  Section 
202  Wilderness  Study  Areas, 
Bakersfield  District  and  Ulciah  District. 
CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  availability  of  Final 
Environmental  Impact  Statement  (EIS) 
for  California  section  202  Wilderness 
Proposals — Garcia  Mountain, 
Rockhouse.  Domeland.  ^achesna.  Yolla 
Etolly  and  Big  Butte  WSAs. 


<VSft 


-^ 

SUMMARY:  This  EIS  assesses  the 
consequences  of  managing  six  section 
202  Wilderness  Study  Areas  (WSAs)  as 
wilderness  or  non-wilderness.  The 
alternatives  assessed  include:  (1)  A  "no 
wilderness/no  action"  alternative  for 
each  WSA  and  (2)  an  "all  wilderness" 
alternative  for  each  WSA. 

The  names  of  the  six  section  202 
WSAs  analyzed,  their  total  acreage  and 
the  proposed  action  for  eacii  are  as 
follows; 
Garcia  Mountain  WSA — 494  acres; 

nonsuitable 
Rockhouse  WSA— 130  acres; 

nonsuitable 
Domeland  WSA— 2,209  acres: 

nonsuitable 
Machesna  WSA — 80  acres;  nonsuitable 
Yolla  BoUy  WSA— 640  acres; 

nonsuitable 
Big  Butte  WSA— 2,391  acres; 

nonsuitable 

These  WSA  have  been  studied  in 
accordance  with  the  general  land  use 
planning  provisions  of  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  policies  that  provide 
for  wilderness  consideration  of  areas  of 
less  than  5,000  acres  if  they  are  adjacont 
to  lands  with  wilderness  potential 
administered  by  other  Federal  agencies. 
For  section  202  WSAs  not  recommended 
suitable  for  wilderness  designation,  the 
State  Director  has  the  authority  under 
FLPMA  to  release  those  public  lands 
from  wilderness  study  and  retun  them  to 
multiple  use  management  in  accordance 
with  existing  land  use  plans. 

There  is  a  30-day  public  review  period 
for  the  Final  EIS.  A  draft  Record  of 
Decision  can  then  be  filed  for  a  60-day 
Governor's  review,  after  which  the 
Record  of  Decision  is  completed. 
Multiple  use  management  may  begin  30 
days  after  the  State  Director  signs  the 
Record  of  Decision. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 


may  be  obtained  from  the  District 
Managers.  Bakersfield  District,  Federal 
Building,  Room  302,  800  Truxtun 
Avenue,  Bakersfield,  California  and 
Ukiah  District,  555  Leslie  Street.  Ukiah, 
California  95482-5599.  Copies  are  also 
available  for  inspection  a<l  the  following 
locations: 
Department  of  the  Interior,  Bureau  of 

Land  Management,  18th  and  "C" 

Streets.  NW.,  Washington,  DC  20240 
or 
Bureau  of  Land  Management,  California 

State  Office,  2800  Cottage  Way, 

Sacramento.  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT 
District  Manager,  Bureau  of  Land 

Management,  Bakersfield  District. 

Federal  Building,  Room  302,  800 

Truxtun  Avenue,  Bakersfield,  CA 

93301 
or 
District  Manager,  Bureau  of  Land 

Management.  Ukiah  District,  555 

Leslie  Street,  Ukiah.  CA  95482-55999. 

Date:  October  3.  1968. 

Ed  Hastey, 

Siatt  Director 

(FR  Doc.  86-25564  Filed  1 1-.3-88.  8:45  am) 

HXWaCOM  491fr-40-« 


(FES  M-4>,  «CA<«S0-09-4332-13)l 


AvallatJtSty  of  PhMl  Invtronmental 
Impact  Statiiwwit  OriHomia  Section 
202  WiiderrMM  SlMly  Arww, 
Susanville  Dittrld,  CA,  Mid  Carson 
City  District,  NV 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  cf  Final 

Environmental  Impact  Statement  (EIS) 

for  California  section  202  Study  Areas 

Wilderness  Proposals — South  Warner 

Contiguous  WSA  and  Carson  Iceberg 

WSA. 

summary:  This  EIS  assesses  the 
consequences  of  managing  two  section 
202  Wilderness  Study  Areas  (WSAs)  as 
wilderness  or  non-wilderness.  The 
alternatives  assessed  include:  (1)  \  "no 
wilderness/no  action"  alternative  for 
each  WSA.  (2)  an  "all  wilderness" 
alternative  for  each  WSA.  and  (3)  a 
"partial  wilderness"  alternative  for  one 
of  the  WSAs 

The  WSAs  addressed  in  this  EIS  are 
the  South  Warner  Contiguous  WSA  and 
the  Carson  Iceberg  WSA.  The  South 
Warner  Contiguous  WSA  encompasses 
a  total  of  4.500  acres  of  which  1,187 
acres  of  the  WSA  are  recommended 
suitable  for  wilderness  designation.  The 


Carson  Iceberg  WSA  totals  550  acres 
and  the  entire  WSA  is  recommended 
suitable  for  wilderness  designation. 

These  WSAs  have  been  studied  in 
accordance  with  the  general  land  use 
planning  provisions  of  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPM.\)  and  policies  that  provide 
for  wilderness  consideration  of  areas      ^ 
less  than  5,000  acres  if  they  are  adjacent 
to  lands  with  wilderness  potential 
administered  by  other  Federal  agencies. 
The  Bureau  of  Land  Management 
wilderness  proposals  for  suitable 
section  202  WSAs  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  t}ie 
President  to  Congress.  The  final  decision 
on  wilderness  designation  rests  with 
Congress. 

In  any  case,  no  final  decision  on  these 
proposals  can  be  made  by  the  Secretary 
during  the  30  days  following  the  filing  of 
this  F.IS.  This  complies  with  Council  on 
Environmental  Quality  Regulations,  40 
CFR  15b6.10b(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  F.IS 
may  be  obtained  from  lh»»  District 
Managers.  Susanville  District,  805  Hall 
Street.  Susanville,  California  98130  and 
Carson  City  District  1535  Hot  Springs 
Road.  Suite  300.  Carson  City.  Nevada 
89701.  Copies  are  also  available  for 
inspection  at  the  following  locations: 

Department  of  the  Interior,  Bureau  of 
Land  Management.  18th  and  "C" 
Streets.  NW..  Washington,  DC  20240 

or 
Bureau  of  Land  Management.  California 

State  Office,  2800  Cottage  Way, 

Sacramento.  CA  95825 
or 
Bureau  of  Land  Management.  Nevada 

State  Office,  850  Harvard  Way.  Reno, 

NV  89520. 
FOR  FURTHER  INFORMATION  CONTACT 
District  Manager,  Bureau  of  Land 

Management,  Susanville  District,  805 

Hall  Street,  Susanville,  CA  96130. 
District  Manager,  Bureau  of  Land 

Management,  Carson  City  District, 

1535  Hot  Springs  Road.  Suite  300, 

Carson  City.  NV  89701. 

Date:  October  27, 1988. 
Bruce  Blanchard. 

Director.  Office  of  Environmental  Project 
Review. 

[PR  Doc.  88-25565  Filed  11-3-88;  8:45  am] 
BILUNG  COOe  WIO-M-M 


lWY-040-0»-4332-09] 

Environmental  Statements; 
Availability,  etc.:  Rock  Springs  District 
WY 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  a 
revised  Draft  Environmental  Impact 
Statement  (DEIS)  for  Wilderness  Study 
Areas  (WSAs)  in  the  Rock  Springs 
District,  Wyoming. 

SUMMARY:  The  Revised  Draft  EIS 
analyzes  the  wilderness  suitability 
recommendations  for  13  WSAs  in  the 
Rock  Springs  District  in  southwestern 
Wyoming.  These  WSAs  cover  219,380 
acres.  The  Proposed  Action  recommends 
105,347  acres  in  5  WSAs  as  suitable  for 
designation  as  wilderness. 
DATES:  Written  comments  will  be 
accepted  on  the  Revised  Draft  EIS  until 
90  days  after  the  Environmental 
Protection  Agency  pubhshes  their 
receipt  of  filing  of  this  DEIS  in  the 
Federal  Register.  Two  public  hearings 
will  be  held  to  accept  oral  and  written 
comments  for  the  record.  The  first 
hearing  will  be  held  on  January  4, 1989, 
in  Rock  Springs,  Wyoming,  at  7  p.m.  at 
Western  Wyoming  College,  Room  1302. 
The  second  hearing  will  be  held  on 
January  5, 1989,  in  Lander,  Wyoming.c^ 
7  p.m.  at  the  Lande^Valley  High  School 
multipurpose  roomii  estimony  will  be 
limited  to  10  minutes  with  written 
submission  invited  at  the  hearing. 

Participants  may  register  prior  to  the 
hearing  by  submitting  such  requests  in 
writing  to  the  address  below. 
Participants  may  also  register  at  the 
registration  desk  prior  to  the  start  of  the 
hearing. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to 
Wilderness  EIS  Team  Leader,  Rock 
Springs  District  Office,  P.O.  Box  1869, 
Rock  Springs,  Wyoming,  82902-1869. 
FOR  FURTHER  INFORMATION  CONTACT 
Alan  Stein.  Team  Leader,  Rock  Springs 
District  Office,  P.O.  Box  1869,  Rock 
Springs,  Wyoming.  82902-1869,  phone 
(307)  382-5350. 

SUPPLEMENTARY  INFORMATION:  A  draft 
EIS  on  the  13  WSAs  was  originally 
published  in  1983.  Public  comments  on 
that  original  draft  EIS  were  analyzed 
iind  revisions  made  to  prepare  a  final 
EIS.  In  the  interim,  oil  and  gas  leases 
issued  prior  to  passage  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  expired.  No  new  leases 
were  issued.  When  the  original  draft  EIS 
was  issued,  most  of  the  WSAs  were 
almost  totally  leased  for  oil  and  gas. 
This  affected  the  potential  impacts  if  the 
WSA  were  designated  for  wilderness 


because  the  oil  and  gas  lease  was  a 
valid  existing  jight  which  would  allow 
for  oil  and  gas  activities  to  occur  even 
under  wilderness  designation. 

The  change  in  impacts  affected  the 
analysis  to  the  point  where  some 
wilderness  suitability  recommendations 
were  changed.  The  expiration  of  oil  and 
gas  leases,  the  changes  in  wilderness 
suitability  recommendations,  and  the 
length  of  time  between  the  original  Draft 
EIS  and  now  resulted  in  the  decision  to 
issue  a  Revised  Draft  EIS  and  to 
circulate  it  for  pubhc  comment. 
Hillary  A.  Odea, 
State  Director,  Wyoming. 
October  31, 198a 
[PR  Doc.  68-25595  Filed  11-3-88;  8:45  am] 

BILUNG  COOE  4310-22-M 


I MT-930-09-4322-02  ] 

Meeting  Notice  for  Miles  City  District 
Grazing  Advisory  Board,  Butte  District 
Grazing  Advisory  Board,  and 
Lewistown  District  Grazing  Advisory 
Board 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

^SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  that  the 
three  Montana  District  Grazing 
Advisory  Boards  will  meet  December  1, 
1988.  The  meeting  will  begin  at  1:30  p.m. 
at  the  Northern  Hotel  in  Billings, 
Montana.  This  will  be  a  joint  meeting 
with  the  Grazing  Advisory  Boards  of  the 
Miles  City,  Lewistown,  and  Butte 
Districts.  The  agenda  includes 
discussion  of  a  drought  policy  for 
livestock  grazing,  the  State  Director's 
Guidance  on  Access,  and  prescribed 
bum  policy. 

The  meeting  is  open  to  the  public.  The 
public  may  make  oral  statements  before 
the  boards  or  file  written  statements  for 
their  consideration.  Summary  minutes  of 
the  meeting  will  be  maintained  in  each 
Bureau  of  Land  Management  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  withlii  30  days 
following  that  meeting. 

for  further  information  contact: 

District  Manager,  Miles  City  District, 
Bureau  of  Land  Management,  P.O.  Box 
940,  Miles  City,  Montana  59301;  or 
District  Manager,  Lewistown  District, 
Bureau  of  Land  Management,  80  Airport 
Road,  Lewistown,  Montana  59457;  or 
District  Manager,  Butte  District,  Bureau 


of  Land  Management,  P.O.  Box  3388, 

Butte,  Montana  59702. 

Ray  Bnibaker. 

Acting  State  Director. 

October  21, 1988. 

[PR  Doc.  88-25603  Filed  11-3-88;  845  am] 

BILUNa  CODE  4310-0«Mi 


I  Alaska  AA-4857»-AD]       ' 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48579-AD  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian,  Alaska 

T.  8  S..  R.  1  W., 

Sec.7.  sviswy*.  I 

(78  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16Vs  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  May  1. 1988, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48579-AD  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  May  1, 1988,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  October  24,  1988. 
Sue  \.  Faught, 

Acting  Chief.  Branch  of  Mineral  Adjudication. 
(FR  Doc.  88-25561  Filed  11-3-88:  8:45  am) 
BILUNG  CODE  431CKIA-N 


(10-030-08-4212-131 

Realty  Action  (1-25616);  Private 
Exctiange  Involving  Public  Lands  In 
Madison  County,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Private  Exchange  Involving 
Public  Lands  in  Madison  County,  Idaho. 

The  surface  estate  of  the  following 
described  public  land  has  been  found 
suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2756.  43  U.S.C.  1716): 


44874 
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Boise  Mmidian,  Idaho 

T.  6  N.,  R.  38  E. 

Sec.  14,  S'/^SWV4NEV4.  NV4NWV4SEV*. 

The  area  described  contains  40  acres,  more 
or  less. 

The  above  described  public  lands  will 
be  segregated  from  entry  under  the 
public  land  laws  and  the  mining  laws, 
except  the  mineral  leasing  laws, 
effective  upon  publication  of  this  notice 
in  the  Federal  Register.  The  segregative 
effect  will  terminate  upon  issuance  of 
patent  to  the  State  of  Idaho  or  upon 
expiration  of  two  years  from  the 
effective  date,  or  by  publication  of  a 
Notice  of  Termination  by  the  Authorized 
Officer,  whichever  comes  first. 

In  exchange  for  these  lands  the  United 
States  will  acquire  the  surface  estate  of 
the  following  described  lands  in 
Jefferson  County,  Idaho  from  Keith 
Meyers  and  Sons; 

Boise  Meridian,  Idaho 

T.  7  N..  R.  38  E. 
Sec.  16,  NEy4NWy4. 

The  area  described  contains  40  acres,  more 
or  less. 

The  exchange  proponent  does  not 
own  the  mineral  estate  of  this  land. 

BLM  proposes  to  exchange  public 
land  in  Madison  County,  Idaho  for 
private  land  in  Jefferson  County,  Idaho 
located  within  or  adjacent  to  several 
areas  of  special  designation.  This 
exchange  is  consistent  with  BLM  and 
local  planning  for  the  lands  involved. 
The  public  interest  will  be  well  served 
by  completing  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  equal. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1980,  (26  Stat.  391;  43  U.S.C.  945]. 

2.  All  mineral  deposits  in  the  subject 
lands  so  patented  pursuant  to  the  Act  of 
October  21, 1976  (90  Stat.  2757;  43  U.S.C. 
1719),  and  to  it,  or  persons  authorized  by 
it,  the  right  to  prospect,  mine  and 
remove  such  deposits  from  the  same 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  is  available  for  review  at  the 
Idaho  Falls  District,  Bureau  of  Land 
Memagement,  940  Lincoln  Road,  Idaho 
Falls,  Idaho  83401. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Idaho  Fsdls  District  at 
the  above  address.  In  the  absence  of 


timely  objections,  this  proposal  shall 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  October  28, 1988. 
Lloyd  H.  Ferguson, 
District  Manager. 

[FR  Doc.  88-25582  Filed  11-3-8J;  8:45  am] 
aiLUNQ  COOE  «2i»-«e-H 

[AZ-020-09-4212-13;  AZA-23085-B1 

Realty  Action;  Exctiange  of  Public 
Lands,  Maricopa,  Cochise  and  Yavapai 
Counties,  AZ 

The  following  described  federal  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  ef  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716; 

Gila  and  Salt  River  Base  and  Meridian, 
Maricopa  County,  Arizona 

T.  6  N.,  Range  2  West, 
Section  4,  lots  1  to  4,  incL,  SV^N^,  SVi; 
Section  5,  lots  1  to  4,  incl.  SV^NV^; 
Section  6,  lots  1  to  5,  incl.,  N14SEV4NEy4. 

SWV4SEV4NEV4,  SWy4NEV4,  SEy4NWy4; 
Section  9.  all; 

Section  18.  EV4SWy4,  WV4SEV4. 
Total  acres  2.067.19. 

In  exchange  for  the  above  described 
public  lands,  the  United  States  will 
acquire  all  or  part  of  the  below- 
described  private  lands  from  San  Pedro 
Investment  Group,  an  Arizona  General 
Partnership,  or  their  nominee. 

Gila  and  Salt  River  Base  and  Meridian. 
Cochise  County,  Arizona 

Parcel  1(A) 

That  portion  of  the  SE  quarter  of  the 
NE  quarter  of  section  13,  T.  21  S..  R.  21 
E.,  Gila  and  Salt  River  Base  and 
Meridian,  Cochise  County,  Arizona, 
lying  southerly  of  the  Southern  Pacific 
Railroad  as  it  existed  on  November  28, 
1966. 

Parcel  1(B) 

The  NE  quarter  of  the  SE  quarter  of 
section  13,  T.  21  S.,  R.  21  E.,  Gila  and 
Salt  River  Base  and  Meridian.  Cochise 
County,  Arizona. 

Parcel  1(C) 

Those  portions  of  the  SE  quarter  of 
the  NW  quarter,  the  NE  quarter  of  the 
SW  quarter  and  Lot  2  of  section  18,  T.  21 
S.,  R.  22  E.,  Gila  and  Salt  River  Base  and 
Meridian,  Cochise  County,  Arizona, 
lying  westerly  of  the  Southern  Pacific 
Railroad  as  it  existed  on  November  28. 
1966. 

Except  all  coal  and  other  minerals  as 
reserve  in  the  patent. 


Parcel  1(D) 

Lot  3  of  section  18,  T.  21  S.,  R.  22  E., 
Gila  and  Salt  River  Base  and  Meridian. 
Cochise  County,  Arizona. 

Except  all  coal  and  other  minerals  as 
reserved  in  the  patent. 

Except  that  portion  of  the  SE  quarter 
of  the  NE  quarter  and  NE  quarter  of  the 
SE  quarter  of  section  13,  T.  21  S.,  R.  21 
E..  and  the  NE  quarter  of  the  SW  quarter 
and  Lots  2  and  3  of  section  18,  T.  21  S., 
R.  22  E..  Gila  and  Salt  River  Base  and 
Meridian,  Cochise  County,  Arizona, 
more  particularly  described  as  follows: 

Beginning  at  a  point  on  the  yteiX  line 
of  said  section  18,  said  point  bei^ng  N. 
00*01'40'  east,  a  distance  of  2,715.21  feet 
from  the  SW  comer  of  said  section  18; 

Thence  N.  89*35*50'  east,  a  distance  of 

203.62  feet; 

Thence  N.  79°13'50'  east,  a  distance  of 
708.88  feet  to  a  point  on  the  westerly 
right-of-way  line  of  the  Southern  Pacific 
Railroad; 

Thence  southerly  along  the  arc  of  a 
circular  curve  to  the  right,  having  a 
central  angle  of  12*40'40'  and  a  radius  of 
4,631.60  feet  a  distance  of  1,024.83  feet 
along  said  right-of-way; 

Thence  S.  26'44'20'  E..  a  distance  of 
744.78  feet  said  right-of-way  to  the  south 
line  of  said  NE  quarter  of  the  SW 
quarter  of  section  18; 

Thence  S.  89*47'30'  W.,  a  distance  of 
1,793.36  feet  along  said  line  to  the  west 
line  of  said  section  18; 

Thence  N.  89*56^40'  W.,  a  distance  of 
400.00  feet  along  the  south  line  of  the  NE 
quarter  of  the  SE  quarter  of  said  section 
13; 

Thence  N.  07*51'40'  E.,  a  distance  of 

364.63  feet; 

Thence  N.  27*59'20'  W.,  a  distance  of 
314.90  feet; 

Thence  N.  02'13'20'  W..  a  distance  of 
150.22  feet; 

Thence  N.  24*21'40'  E..  a  distance  of 
302.02  feet; 

Thence  N.  12*32'40"  E.,  a  distance  of 
436.16  feet 

Thence  S.  71'16'00*  E..  a  distance  of 
297.21  feet  to  the  Point  of  Beginning. 

Parcel  2 

T.  9N..R.2  W.,  Gila  and  Salt  River 
Meridian,  Yavapai  County,  Arizona 

Sec.  1.  all  or  part  of  the  following 
patented  mining  claims:  Campview, 
Chicago.  Cleveland/Boston; 

Sec.  2,  SViNWy4,  NV4SWy4; 

Sec.  3,  lots  1  to  4,  incl.,  SV4NEy4.  SEV^. 

s^Nwy4,  swy*; 

Sec.  4.  lots  1  and  2,  SV^NEy4,  SEy4; 
Sec.  5,  lot  4.  SWy4NWy4.  W«4SWy4; 
Sea  8.  lots  6  and  7,  EViSWy4,  SE%; 
Sec.  7.  lots  1  to  4.  incL.  E^WV^; 
Sec.  10,  NEV«: 


Sec.  17.  WV4W%; 

Sec.  18,  lots  1  to  4,  incl.  E<4W>^,  EV^. 

The  exchange  proposal  involves  all  of 
the  exchange  proponent's  interest  in  the 
surface  and  mineral  estate  of  the  private 
lands  and  the  surface  and  mineral  estate 
of  the  public  lands.  The  exchange  is 
consistent  with  the  Bureau's  land  use 
planning  objectives. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  Local  floodplain  regulations. 

3.  All  valid  existing  rights. 
The  lands  to  be  acquired  by  the 

United  States  from  San  Pedro 
Investment  Group  shall  be  subject  to 
certain  easements,  permits,  and  other 
encumbrances  detailed  in  Schedule  B  of 
Ticor  Title  insurance  policy  88090844 
and  Cochise  Title  Policy  30-012,674. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b].  pubhcation  of  this 
Notice  shall  segregate  the  affected 
public  lands  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  and  from  any  subsequent 
land  exchange  proposals  filed  by  any 
proponent  other  than  San  Pedro 
Investment  Group  or  their  nominee. ' 

The  segregation  of  the  described  lands 
shall  terminate  upon  issuance  of  a 
document  conveying  title  to  such  lands 
or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation,  or  the  expiration  of  two 
years  from  the  date  of  initial  publication 
(November  27. 1987],  whichever  occurs 
first. 

Upon  completion  of  the  official 
appraisal,  acreage  adjustments  will  be 
made  to  equalize  the  values  of  the 
offered  and  selected  lands. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the   '» 
Phoenix  District  Manager,  Bureau  of 
Land  Management  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Date:  October  31, 1988. 
Henri  R.  Bisaon. 
District  Manager. 
[FR  Doc.  88-25546  Filed  11-3-88;  6:45  am] 
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(MTM72921;  IIT-020-09-4212-12] 

Realty  Action;  Intention  To  Exchange 
Lands  in  Wheatland  County  et  al^  MT 

AQENCV:  Bureau  of  Land  Management 
Miles  city  District  Office,  Interior. 

action:  Designation  of  public  lands  in 
Wheatland,  Golden  Valley.  Musselshell 
and  Stillwater  Counties,  Montana,  for 
transfer  out  of  Federal  ownership  in 
exchange  for  lands  owmed  by  the  State 
of  Montana. 

SUMMARY:  BLM  proposes  to  exchange 
public  land  with  the  State  of  Montana  in 
order  to  achieve  more  efficient 
management  of  the  public  land  through 
consideration  of  ownership. 

Tne  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976.  43  U.S.C.  1716. 

Principal  Meridian,  Montana 
T.  9.  N.,  R.  12  E., 

Sec.  20.  NWy4SEy4: 

Sec.  28,  SV4NWy4: 

Sec.  32.  SEy4NEy4,  NEy4SEy4. 
T.  6  N.,  R.  15  E., 

Sec.  2.  Lots  11  &  12. 
T.  9  N.,  R.  15  E., 

Sec.  6,  SEy4NEy4. 
T.  8  N..  R.  19  E., 

Sec.  6,  Lots  4  4  5,  SWy4NEy4,  SEy4NWy4. 
T.  11  N.,  R.  19  E.,  ^ 

Sec.  35,  E'/JEVt 
T.  4  N..  R.  22  E., 

Sec.  6,  SEy4NEy4. 
T.  10  N.,  R.  29  E., 

Sec.  12,  NV<iNWy4. 

The  lands  described  above  comprise 
754.34  acres,  more  or  less,  in  Wheatland, 
Golden  Valley,  Musselshell  and 
Stillwater  Counties  and  have  been 
identified  for  disposal  in  the  Billings 
Resource  Area  RMP/EIS.  These  lands 
are  segregated  from  entry  under  the 
mining  laws,  except  the  mineral  leasing 
laws,  effective  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
segregative  effect  will  terminate  upon 
issuance  of  patent  to  the  State  of 
Montana,  upon  publication  in  the 
Federal  Register  of  termination  of  the 
segregation,  or  2  years  from  the  date  of 
this  publication,  whichever  comes  first 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment  Upon  completion  of  the 
environmental  assessment  and  land  use 
decision,  a  Notice  of  Realty  Action  shall 
be  published  specifying  the  lands  to  be 
exchanged  and  the  lands  to  be  acquired. 
DATES:  For  a  period  up  to  and  including 
December  19, 1988,  interested  parties 
may  submit  comments  to  the  Miles  City 
District  Manager.  P.O.  Box  940,  Miles 
City.  Montana  59301. 

■■\'       i 


SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange  is 
available  at  the  Billings  Resource  Area, 
810  E.  Main,  Billings.  Montana  59105. 

Date:  October  26. 1988. 
Bruce  G.  Whitmarsh, 

Acting  District  Manager.  - 

[FR  Doa  88-25602  Filed  11-4-88;  8:45  am) 

BILiiNQ  CODE  4*10-OM-M  i' 

[NV-93(M)S-4212-13;  N-4S545] 

Realty  Action;  Exchange  of  Public 
Lands  In  Douglas  County,  NV 

The  following  described  public  lands 
administered  by  the  Bureau  of  Land 
Management  have  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1716: 

Mount  Diablo  Meridian 

T.  12  N.,  R.  21  E., 

Sec.  24.  swy4  NWy4  ,  NEy4  swy4. 
T.  13  N..  R.  22  E.. 

Sec.  20.  NV^NWVi. 

The  area  described  contains  160  acres. 


Lntfxchange  for  these  and  other  lands, 
thelederal  government  will  acquire 
those  non-federal  lands  in  Carson  City, 
Nevada,  from  Bently  Nevada 
Corporation,  P.O.  Box  157,  Minden,  NV 
89423,  described  in  the  Notice  of  Realty 
Action  published  in  the  Federal  Register, 
Vol.  53,  No.  150,  page  29390,  on  August  4. 
1988. 

The  purpose  of  the  exchange  is  to 
acquire  river  frontage  lands  with  high 
recreational  and  historical  values.  The 
exchange  is  consistent  with  Bureau  of 
Land  Mangement  planning  and  is 
supported  by  Carson  City.  The  public 
interest  will  be  well  served  by  making 
the  exchange. 

The  exact  acreage  of  federal  lands  to 
be  transferred  or  private  lands  to  be 
acquired  will  be  dependent  upon  a  final 
fair  market  appraisal.  Both  the  suriace 
and  mineral  estates  will  be  exchanged. 

In  accordance  with  regulations 
contained  in  43  CFR  2201.1(b}, 
publication  of  this  notice  will  segregate 
the  affected  public  lands  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  This 
segregation  shall  terminate  upon 
issuance  of  patent  to  the  above- 
described  public  lands,  upon  publication 
in  the  Federal  Register  of  a  termination 
of  the  segregation,  or  upon  expiration  of 
2  years  from  the  date  of  this  publication, 
whichever  occurs,  first.  Patent  of  lands 
to  be  transferred  from  Federal 
ownership  will  contain  the  following 
reservation: 
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A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  under  the  Act  of 
August  30, 1890,  26  Stat  391:  43  U.S.C. 
945. 

The  patentee,  upon  receipt  of  the 
patent,  will  be  required  to  effect  an 
easement  deed  for  the  continuation  of 
pubhc  access  along  existing  Pine  Nut 
Creek  Road,  as  it  affects  the  afore- 
described  lands.  Thi."!  easement  deed,  to 
be  recorded  in  Douglas  County,  will 
preserve  those  access  rights  presently 
protected  by  right-of-way  grant  N-41270, 
held  by  Bently  Nevada  Corporation. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Carson  City  District  Office. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Carson  City  District,  1535  Hot 
Springs  Road.  Suite  300,  Carson  City, 
Nevada  89706. 

Dated  this  27  day  of  October,  198a 
Norman  L.  Murray, 
Acting  District  Manager. 
[FR  Doc.  8a-25C01  Filed  ll-3-8«:  8:45  am| 
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Kattcna!  Park  Service 

Revision  of  Park  Boundary:  hfarpers 
Ferry  National  Historical  Park 

The  Act  of  lune  30. 1944  (58  Stat.  645), 
provided  for  the  establishment  of 
Harpers  Ferry  National  Historical  Park. 
A  subsequent  amendment  to  that  Act. 
approved  October  24,  1974  (88  Stat. 
1420),  provided  that  the  Secretary  of  the 
Interior  may  make  minor  revisions  in  the 
boundary  by  publication  in  the  Federal 
Register  of  the  revision  after  advising 
the  Committee  on  Interior  and  Insular 
Affairs  of  the  Congress  of  the  United 
States. 

In  order  to  properly  interpret  and 
preserve  the  historic  character  of  the 
Harpers  Ferry  National  Historical  Park, 
it  is  necessary  to  modify  the  existing 
boundary  of  the  park  to  include 
approximately  047  of  an  acre  of  land. 

Therefore,  notice  is  hereby  given  that 
the  exterior  boundary  of  the  Harpers 
Ferry  National  Historical  Park  is  revised 
to  include  the  following  described  land: 

All  that  certain  tract  or  parcel  of  land 
lying  and  being  situated  in  Block  "JJ",  in 
said  Town  of  Harpers  Ferry. 

Containing  0.47  of  an  acre,  more  or 
less. 

This  parcel  of  land  is  depicted  as 
Tract  106-27  on  Land  Status  Map 
numbered  385/92002.  Segment  106, 


dated  June  30, 1975,  as  revised  on  June 
24, 1988. 

The  map  is  on  file  and  available  for 
inspection  in  the  administrative  office  of 
the  Harpers  Ferry  National  Historical 
Park,  Harpers  Ferry,  West  Virginia 
25425:  in  the  office  of  the  National 
Capital  Region,  1100  Ohio  Drive,  SW., 
Washington,  DC  20242;  and  in  the  office 
of  the  National  Park  Service, 
Department  of  the  Interior,  Washington, 
DC  20013-7127. 

Date:  October  14, 1088. 

Donald  Paul  Model, 

Secretary  of  the  Interior. 

[FR  Doc.  88-25548  Filed  11-3-88;  8:45  am] 

BILUNO  CODE  <310-7a-M 


Cape  Cod  National  Seashore,  South 
Wellf leet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
(Pub.L.  92^63,  86  Stat.  770,  5  U.S.C.  app. 
1  section  10).  that  a  meeting  of  the  Cape 
Code  National  Seashore  Advisory 
Commission  will  be  held  Friday, 
November  18, 1988. 

The  Ccmmission  was  reestablished 
pursua.nt  to  Pub.  L.  99-349,  Amendment 
24.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Code  National  Seashore,  and 
with  respect  to  carrying  out  the 
provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters,  Marconi  Station,  South 
WellHeet,  Massachusetts  at  1:00  p.m.  for 
the  following  reasons: 

Unifinished  Business 
Supeiintendent's  Report 
Bicycle  Study 
New  Business 

The  meeting  is  open  to  the  public.  It  is 
expected  that  as  many  as  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent.  Cape  Code  National 
Seashore,  South  Wellfleet.  MA  02663. 
Herbert  S.  Cables.  Jr., 
Regional  Director. 

[FR  Doc.  88-25547  Filed  11-3-88:  8:45  am] 
BIUJNQ  CODE  aiO-TIMI 


INTERNATIONAL  TRADE 
COMMISSION 

yj>v«btlgatlon  No.  731-TA-423     ^ 
preliminary)] 

Galleric  Cephalexin  Capsules  From 
Canada;  Import  Investigation 

agency:  United  States  Intenational 
Trade  Commission. 

action:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
423  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U  S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  Generic 
Cephalexin  Capsules,  provided  for  in 
item  4 11.76  of  the  Tariff  Schedules  of  the 
United  States  [subheading  3004.20.00  of  ■ 
the  Harmonizfltfriiriff  Schedule  of  the 
United  States),  that'are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  12, 1988. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
genera!  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207)  (see  Commission 
interim  rules  (53  FR  33034  (August  29, 
1988)).  and  part  201.  subparts  A  through 
E  (19  CFR  part  201). 

EFFECTIVE  DATE:  October  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Zanetti  (202-252-1189),  Office  of 
Investigations,  U.S.  International  Tra^ 
Commission,  500  E  Street  SW., 
Washington  DC  20436.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810.  Persons  with 
mobihty  impairments  who  will  need 
special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 


October  27, 1988,  by  Biocraft 
Laboratories,  Inc..  Elmwood  Park.  NJ. 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  pesons.  or  their  representatives,  who 
are  parties  to  this  investigation  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  Disclosure  of  Business 
Proprietary  Information  Under  a 
Protective  Order 

Pursuant  to  $  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)  afr 
amended,  53  FR  33034  (August  29, 1988)). 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Re^gister.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  informatin  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled^  conference 
in  connection  with  this  investigation  for 


p:30  a.m.  on  November  16, 1988,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Lisa  Zanetti 
(202-251-1189)  not  later  than  November 
14, 1988,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference,  j 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  November  18, 
1988,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigatidn. 
as  provided  in  section  207.15  of  the 
Commission's  rules  (19  CFR  207.15).  A 
signed  original  and  fourteen  (14)  copies 
of  each  submission  must  be  filed  with 
the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  §  §  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtains  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  November  22. 
1988.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  {  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission.  , 

Issued:  Noveml>er  2, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  88-25707  Fited  11-3-88:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations' as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  Corporation  and  address 
of  principal  office:  Astra  Holdings 
Corporation,  8260  Greensboro  Drive, 
Suite  330,  McLean,  VA  22102. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and*" 
States  of  incorporation:  ** 

(i)  Accudyne  Corporation,  P.O.  Box 
1429.  Janesville,  Wisconsin  53547-1429. 
Incorporated  in  the  State  of  Wisconsin. 

(ii)  E.  Walters  &  Company,  Inc.,  333 
North  Franklin  Street,  Elk  Grove  'Village, 
Illinois  60007.  Incorporated  in  the  State 
of  Illinois. 

(iii)  Kilgore  Corporation.  Bradford 
Road,  Toone,  Tennessee  38381-0099. 

B.  1.  Parent  Company;  Bridgestone 
Corporation,  10-1,  Kyobashi  1-Chome, 
Chuo-ku,  Tokyo  104,  Japan. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations: 

(i)  Bridgestone  (U.S.A.).  Inc.,  a 
Delaware  coporation. 

(ii)  The  Firestone  Tire  &  Rubber 
Company,  and  Ohio  coprporation. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-25570  Filed  11-3-88;  8:45  am) 
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[Docket  Nos.  AB-213  and  AB-57;  Sub-Nos. 
IX  and  28X1 

Canadian  Pacific  Limited; 
Abandonment  Exemption  In  Cook 
County,  IL;  Soo  Line  Railroad  C04 
Discontinuance  of  Service;  Exemption 
In  Cook  County,  IL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq..  the  abandonment  by 
Canadian  Pacific  Limited  of  and 
discontinuance  of  operations  by  Soo 
Line  Railroad  Company  over  31,696 
track  feet  of  rail  line  generally  between 
South  Canal  Street  and  South  Clinton 
Street  in  Chicago,  Cook  County,  IL. 
subject  to  standard  labor  protective 
conditions. 
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dates:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  14, 1988.  Formal  expressions 
of  intent  to  file  an  offer  '  of  financial 
assistance  under  49  CFR  11527(c)(2) 
must  be  filed  by  November  11, 1988,  and 
petitiohs  for  reconsideration  must  be 
filed  by  November  29, 1988.  Requests  for 
a  public  use  condition  must  be  filed  by 
November  11. 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-213  (Sub-No.  IX)  and 
Docket  No.  AB-57  (Sub-No.  28X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioners'  representatives: 

Larry  D.  Stams,  Suite  1000. 105  South 
Fifth  Street,  Minneapolis,  MN  55402. 
and 
Terence  M.  Hynes,  Brian  L  Rubin, 
1722  Eye  Street.  NW.,  Washington. 
DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
*    Joseph  H.  Deltmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  775-1721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-^357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.] 

Decided:  October  28, 1988. 

By  the  Conunission,  Chairman  Gradison. 
Vice  Chairman  Andre.  Commissioners 
Simmons.  Lamboley,  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-25571  Filed  11-3-88:  8:45  am] 

BILLINO  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Village  of 
Endlcott  and  Town  of  Union,  NY 

In  accordance  with  section 
122(d)(2)(B)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9622(d)(2)(B). 
and  the  policy  of  the  Department  of 
Justice,  28  CFR  50.7.  notice  is  hereby  ' 
given  that  a  proposed  consent  decree  in 
United  States  v.  Village  of  Endicott  and 
Town  of  Union,  Civil  Action  No.  88- 


'  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  AsaiaL.  4  I.C.C.Zd  104  (1987).  and  final  nilet 
published  in  the  Federal  RagUler  on  December  22, 
19S7  (&2  FK  48440-40440). 


1067.  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  New  York  on  October  14. 1988.  The 
action  was  filed  pursuant  to  sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607.  The  complaint  seeks  a  court  order 
requiring  the  defendants  to  abate  an 
endangerment  to  public  health  or 
welfare  or  the  environment  and  a 
declaratory  judgment  for  recovery  of 
certain  costs  to  be  incurred  by  the 
United  States  in  connection  with  the 
Endicott  Village  Wellfield  Site  (the 
"Wellfield  Site"),  in  the  Village  of 
Endicott.  Broome  County.  New  York. 

The  consent  decree  provides  that  the 
Village  of  Endicott.  New  York,  and  the 
Town  of  Union,  New  York,  will  fund  and 
implement  the  remedial  action  for  a 
cleanup  of  the  Wellfield  Site.  The 
remedial  action  consists  of:  (1)  The 
installation  of  a  groundwater  treatment 
facility  near  the  "Ranney  Well,"  using 
air  stripping  and  disinfection  processes; 
(2)  continued  operation  of  a  purge  well 
at  the  Wellfield  Site  as  an  interim 
measure  aimed  at  intercepting  and 
removing  some  of  the  contaminants 
flowing  toward  the  Ranney  Well;  and  (3) 
continued  monitoring  designed  to  detect"* 
the  presence  in  Ranney  Well  water  of  a 
category  of  hazardous  substances 
known  as  volatile  organic  compounds. 
The  defendants  also  will  pay  EPA's 
costs  in  overseeing  implementation  of 
the  remedial  action. 

The  Department  of  Justice  will  receivte 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division.  U.S. 
Department  of  Justice,  10th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Village 
of  Endicott  and  Town  of  Union,  DO] 
Reference  No.  90-11-3-299. 

The  proposed  consent  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 
U.S.  Attorney's  Office,  Northern  District 

of  New  York.  369  Federal  Building. 

Syracuse,  New  York  13260,  Contact: 

Craig  Benedict,  (315)  423-5165. 
U.S.  EPA.  Region  II.  Office  of  Regional 

Counsel,  26  Federal  Plaza,  New  York, 

New  York  10278.  Contact:  Paul  Simon. 

(212)  264-4710. 

Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
Room  1515, 10th  Street  and 


Permsylvania  Avenue.  NW., 

Washington.  DC  20530.  A  copy  of  the 

proposed  consent  decree  may  be 

obtained  by  mail  from  the 

Environmental  Enforcement  Section, 

Land  and  Natural  Resources  Division  of 

the  Department  of  Justice.  In  requesting 

a  copy  of  the  decree,  please  enclose  a 

check  for  copying  costs  in  the  amount  of 

$9.40  payable  to  Treasurer  of  the  United 

States. 

Roger  J.  Maiziilla, 

Assistant  Attorney  General  Landand 

Natural  Resources  Division. 

[FR  Doc.  88-25613  Filed  11-3-88;  8:45  am] 

HLLINO  CODE  4410-01-11 


Lodging  of  Consent  Decree;  H.F. 
Perkins  Insulation  Co^  et  aL 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  proposed  Consent  Decree  in 
United  States  v.  H.F.  Perkins  Insulation 
Co..  et  al.  Civil  Action  No.  C-1-86-1239. 
has  been  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio.  The  complaint  filed  by  the 
United  States  alleged  that  the  defendant 
violated  sections  112(c)  and  144(a)(1)  of 
the  Clean  Air  Act,  42  U.S.C.  7412(c)  and 
7414(a)(1),  and  the  National  Emission 
Standards  for  Hazardous  Air 
Pollutants — asbestos  ("the  asbestos 
NESHAPs")  promulgaged  thereunder,  by 
failing  to  comply  with  various 
notification  and  work-practice 
requirements  pertaining  to  owners  and 
operators  of  building  renovation  and 
demolition  projects  involving  the 
removal  of  friable  asbestos  or  asbestos- 
containing  materials. 

The  proposed  Decree  establishes 
procedures  for  ensuring  the  settling 
defendants'  future  compliance  with  the 
asbestos  NESHAPs  by  requiring 
defendants  to  adopt  specified  office 
practices  and  an  employee  training 
program  designed  to  make  defendants 
and  their  employees  better  aware  of 
applicable  NESHAPs  requirements.  In 
addition,  the  proposed  Consent  Decree 
requires  defendants  R.E.  Schweitzer 
Construction  Co.  and  Second  Street 
Associates  to  pay  a  total  civil  penalty  of 
$10,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington,  D.C.  2053a  and 
should  refer  to  the  United  States  v.  H.F. 


Perkins  Insulation  Co.,  et  al,  D.J. 
Reference  No.  90-5-2-1-1047. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  100  E.  Fifth  Street, 
Cincinnati,  Ohio,  45202,  and  at  the 
Office  of  Regional  Counsel,  United 
States  Environmental  Protection  » 

Agency,  Region  V.  230  South  Dearborn 
Street,  Chcago.  Illinois  80604.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section, 
Lands  and  Natural  Resources  Division 
of  the  Department  of  Justice,  Room  6317, 
Ninth  Street  and  Pennsylvania,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  my  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $1.50  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 

Assistant  Attorney  General,  Landand 
Natural  Resources  Division. 
(FR  Doc.  88-25612  Filed  11-3-^;  8:45  am] 

MLUNO  CODE  4410-01-M 


Lodging  of  Consent  Judgment;  Kearny 
Steel  Container  Corp. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  October  7, 
1988,  a  proposed  consent  decree  in 
United  States  v.  Kearny  Steel  Container 
Corp.,  Civil  Action  No.  88-438.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey.  This 
consent  decree  settled  a  lawsuit  filed  on 
January  22, 1988  pursuant  to  section  113 
of  the  Clean  Air  Act  (the  "Act"),  42 
U.S.C.  7413,  for  injunctive  relief  and  for 
the  assessment  of  civil  penalties  against 
Keamy  Steel  Container  Corporation 
("Keamy  Steel").  The  complaint  is 
based  on.  among  other  things,  Keamy 
Steel's  use  of  certain  surface  coating 
formulations  that  are  applied  to  the 
interior  of  shipping  containers  which  are 
^^conditioned  by  Keamy  Steel  at  its 
facility  in  Newark,  New  Jersey.  The 
complaint  alleged,  among  other  things, 
that  the  surface  coating  formulations 
used  by  Keamy  Steel  emitted  volatile 
organic  substances  ("VOS")  in  excess  of 
the  applicable  emission  standards  for 
such  surface  coating  operations  required 
by  Title  7,  Chapter  27,  Subchapter  16,  of 
the  New  Jersey  Administrative  Code 
("N.J.A.C.  7:27-16"),  and  that  Keamy 
Steel  operated  an  incinerator  beginning 
on  approximately  June  1, 1987,  until 
approximately  September  30, 1987,  that 
emitted  particles  of  waste  and  unbumed 


ash  large  enough  to  be  visible  while 
suspended  in  the  atmosphere  in  excess 
of  the  emission  standards  for 
incinerators  lequired  by  N.I.A.C.  7:27- 
8.3(e),  7:27-11.3(c)  and  7:27-11.5(c). 

Under  the  terms  of  the  proposed 
consent  decree,  Keamy  Steel  shall  be 
required  to  continue  to  maintain 
compliance  with  the  Clean  Air  Act  and 
all  applicable  state  regulations, including 
the  VOS  emission  standards  at  N.J.A.C. 
7:27-16.  the  incinerator  regulations  at 
N.J.A.C.  7:27-11,  the  permit  requirements 
at  N.J.A.C.  7:27-8.  and  the  open  burning 
regulations  at  N.J.A.C.  7:27-2.2.  Keamy 
Steel  is  also  required  to  pay  a  civil 
penalty  of  $26,000  with  respect  to 
violations  of  the  Clean  Air  Act  and  state 
regulations  in  two  installments  within 
sixty  (60)  days  of  the  date  the  proposed 
consent  decree  is  entered  by  the  Court. 
Kearny  Sterl  is  also  required  to  submit 
quarterly  r.  ^i^''?.  detailing,  among  other 
things,  the  XL'6  content  of  any  surface 
coating  forniulations  used  in  the 
reconditioning  process,  along  with  the 
dates  such  surface  coating  formulations 
were  used. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Washington,  DC  20044-7611.  All 
comments  should  refer  to  United  States 
V.  Kearny  Steel  Container  Coif).,  D.J. 
Ref.  90-5-2-1-118. 

The  proposed  consent  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attomey  and  the 
Environmental  Protection  Agency: 

EPA  Region  II 

Contact:  Alexandra  Callam.  Office  of 
the  Regional  Counsel,  U.S. 
Environmental  Protection  Agency. 
Region  11,  26  Federal  Plaza,  New  York, 
New  York  10278  (212)  264-2211 

United  States  Attorney's  Office 

Contact:  Jerome  L.  Merin,  Assistant 
United  States  Attomey,  District  of 
Uew  Jersey,  Federal  Building,  970 
Broad  Street,  Room  502,  Newark,  New 
Jersey  07102  (201)  348-2944 
Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice, 
Room  1250,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20044-7611.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Enviioiunental  Enforcement  Section. 


Land  and  Natural  resources  Division. 

United  States  Department  of  Justice. 

When  requesting  a  copy  of  the  proposed 

consent  decree,  please  enclose  a  check 

for  copying  costs  in  the  amount  of  $140 

payable  to  thp  Treasurer  of  the  United 

States. 

James  L  Byrnes, 

Deputy  Assistnnt  Attomey  General,  Landand 

Natural  Resources  Division. 

|FR  Doc.  88-25605  Filed  11-3-88:  8:45  amj 

84UJNG  COOC  4410-01-M 


Antitrust  Division  , 

Notice  Pursuant  to  ttie  National 
Cooperative  Researcti  Act  of  1984 — 
Biotechnology  Research  and 
Development  Corp. 

Notice  is  hereby  given  that,  on 
September  27. 1988.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act")*.  Biotechnology  Research 
and  Development  Corporation  ("BRDC") 
filed  a  written  supplemental  notification 
simultaneously  with  the  Attomey 
General  and  the  Federal  Trade 
Commission  disclosing  the  agreements 
that  have  been  finalized  and  executed. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provision 
limiting  the  recovery  of  antitrust 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act  the 
agreements  that  have  been  finalized  and 
executed  since  the  original  notification 
are  set  out  below. 

BRDC  has  entered  into  a  Master 
Agreement  with  its  shareholders  which 
establishes  the  procedure  of  the 
admission  of  additional  shareholders 
and  governs  the  research,  patent,  and 
technology  licensing  activities  of  BRDC. 
BRDC  has  also  entered  into  a 
Shareholder  Agreement  with  its 
shareholders  which  places  restrictions 
on  the  rights  of  shareholders  to  transfer 
their  shares,  provides  for  the  acquisition 
by  BRDC  of  tht  shares  of  a  withdrawing 
shareholder,  and  requires  each 
shareholder  to  vote  for  members  of 
BRDC's  Board  of  Directors  in 
accordance  with  the  Shareholder 
Agreement.  BRDC  has  entered  into  a 
Master  Research  and  Development 
Agreement  with  the  Agricultural 
Research  Service  ("ARS")  which 
govems  all  research  activities  funded  by 
BRDC  at  the  Northem  Regional 
Research  Center  located  in  Peoria, 
Illinois,  and  other  facilities  of  the  ARS. 
BRDC  has  entered  into  a  Licensing  and 
Royalty  Sharing  Agreement  %vith  the 
National  Technical  Information  Service 
("NTIS")  which  govems  the  patenting 
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and  licensing  of  all  inventions  in  which 
BRDC  and  ARS  have  a  co-ownership 
interest.  BRDC  has  entered  into  a 
Master  Research  and  Development 
Agreement  with  the  Board  of  Trustees  of 
the  University  of  Illinois  ("Illinois 
Agreement")  which  governs  all  research 
activities  funded  by  BRDC  at  the 
University  of  Illinois,  and  the  patenting 
and  licensing  of  all  inventions  in  which 
BRDC  and  the  University  of  Illinois  have 
co-ownership  interest.  The  shareholders 
and  objectives  remain  the  same. 

On  April  12, 1988.  BRDC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the     * 
Act  on  May  12, 1988,  53  FR  16919. 
loseph  )I.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-25604  Filed  ll-a-88;  8:45  am] 

BIUJNQ  CODE  4410-01-M 


National  Cooperative  Research  Act  of 
1984;  Development  of  Measurement 
and  Control  Technology 

Notice  is  hereby  given  that  on  August 
31, 1988.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Measurement  and  Control 
Engineering  Center  of  the  University  of 
Tennessee  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  of  a  project  in  the 
Development  of  Measurement  and 
Control  Technology.  The  notice 
discloses  (1)  the  identities  of  the  parties 
to  the  venture  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
I'ne  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identifies  of  the  parties  to 
the  Measurement  and  Control 
Engineering  Center  of  the  University  of 
Tennessee  and  its  general  areas  of 
planned  activities  are  given  below. 

The  parties  to  the  Measurement  and 
Control  Engineering  Center  are  as 
fdllows: 

Aluminum  Company  of  America 

A.moco  Corporation 

Celanese  Corporation 

DOW  Chemical  Company,  U.S.A. 

Martin  Marietta  Energy  Systems 

Eastman  Kodak  Company 

Texas  Instruments,  Inc. 

The  objectives  of  the  Measurement 
and  Control  Engineering  Center  are  to 
sponsor  research  which  is  focused  on 
the  theoretical  and  practical 


developments  in  measurement  and 
controls,  concentrating  on  areas  that 
will  significantly  improve  the 
productivity,  reliability,  and  safety  of 
industrial  systems  and  processes,  to 
serve  as  a  focal  point  for  technology 
transfer  and  information  exchange  for 
the  measurement  and  control  field,  and 
to  train  graduate  level  students  in  the 
field  of  measurement  and  control 
engineering. 
Joaeph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  88-25610  Filed  11-3-88:  8:45  am] 

BILUNG  CODE  4410-01-M 


National  Cooperative  Research  Act  of 
1984;  National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301,  et  seq.  (the  "Act"),  the 
National  Center  for  Manufacturing 
Sciences,  Inc.  ("NCMS")  filed  written 
notification  with  the  Attorney  General 
and  the  Federal  Trade  Commission  on 
September  13, 1988  concerning  the 
identities  of  additional  members  of  the 
NCMS  and  the  change  of  the  NCMS 
state  of  incorporation.  The  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act  Umiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

The  NCMS  formerly  was  a  nonprofit 
public  benefit  corporation  organized  I 
under  the  laws  of  the  State  of  California. 
As  of  July  21, 1988,  the  California 
corporation  changed  its  state  of 
incorporation  by  merging  into  a 
Delaware  shell  corporation  organized  on 
May  3, 1988.  Like  the  former  California 
Corporation,  the  Delaware  corporation 
will  undertake  research  in  the  areas  of 
production  equipment  design,  analysis, 
testing  and  control,  manufacturing  data 
and  factory  control,  manufacturing 
processes  and  materials,  manufacturing 
operations,  information  and  technology 
transfer  and  strategic  issues.  The 
Delaware  corporation  as  the  surviving 
corporation  will  contmue  under  the 
name  National  Center  for  Manufacturing 
Sciences,  Inc.  with  revised  Bylaws.  The 
principal  place  of  business  continues  to 
be  at  900  Victors  way,  Ann  Arbor, 
Michigan  48108. 

The  following  are  additional  parties 
which  have  become  members  of  the 
NCMS: 

Bresson,  Rupp,  Lipa  &  Company 
Lehr  Precision,  Inc. 
Prime  Technology,  Inc. 

As  of  August  10, 1988,  due  to  a  change 
from  domestic  to  foreign  ownership,  the 


following  companies  have  ceased  to  be 
members  of  the  NCMS: 
International  Cybernetics  Corporation 
Raycon  Textron,  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  NCMS. 

On  February  20, 1987,  the  NCMS  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section  0(b) 
of  the  Act  on  March  17, 1987,  52  FR  8375. 
On  April  15  and  May  5. 1988.  the  NCMS 
filed  additional  notices  identifying  its 
initial  membership  and  the  Department 
of  Justice  published  these  notices  in  the 
Federal  Register  pursuant  to  section  e(b) 
of  the  Act  of  June  2, 1988,  53  FR  20194. 
On  July  11. 1988,  the  NCMS  filed  another 
additional  notification  of  a  change  in 
membership,  which  notice  appeared  in 
the  Federal  Register  on  August  19, 1988, 
53  FR  31771. 
Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  88-25611  Filed  11-3-8&  8:45  am] 
BILUNO  CODE  4410-01-M 


Office  of  the  Attorney  General 

United  States  Trustee  Program; 
Certification  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit; 
AlaslM,  et  al 

The  Attorney  General,  pursuant  to 
section  303  of  the  Bankruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1986,  Public  Law  No.  99- 
554, 100  Stat.  388  (1986).  hereby  certifies 
to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  on  this  date  that,  in 
'  the  region  specified  in  paragraph 
581(a)(18)  of  title  28,  United  States  Code, 
composed  of  the  federal  judicial  districts 
for  the  States  of  Alaska,  Idaho 
(exclusive  of  Yellowstone  National 
Park),  Montana  (exclusive  of 
Yellowstone  National  Park),  Oregon, 
and  Washington,  the  amendments  made 
by  section  113  and  subtitle  A  of  title  II  of 
the  Act  and  section  1930(a)(6)  of  title  28. 
United  States  Code,  will  apply  30  days 
after  this  dates  to  all  cases  commenced 
under  chapter  7, 11, 12,  or  13  or  title  11. 
United  States  Code,  on  or  after 
November  26, 1986.  The  amendments 
will  also  apply  in  cases  commenced 
prior  to  November  26, 1986,  one  year 
after  this  certification,  unless  a  final 
report  and  account  of  the  administration 
of  the  estate  required  under  section  704 
of  title  11,  United  States  Code,  has  been 
filed,  or  a  plan  has  been  confirmed 
under  section  1129. 1225.  or  1325  of  title 
11. 
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These  amendments  implement  the 
United  States  Trustee  system  in  the 
region  and  impose  quarterly  fees  in 
chapter  11  cases  commenced  on  or  after 
November  26, 1986  beginning  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of 
United  States  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenced  prior  to 
November  28, 1986,  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  United  States  Trustee  presently 
ser\'ing  for  the  region  is  responsible, 
pursuant  to  section  301(a)  of  the  Act  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 

Dated:  October  20. 1988 
Dick  Thomburgh, 

Attorney  General.  t 

[FR  Doc.  88-25617  Filed  11-3-B8;  8:46  am) 

aiUJNO  CODE  4410-01-M 


United  States  Trustee  Program; 
Certification  to  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit; 
Arkansas,  et  al. 

The  Attorney  General,  pursuant  to 
section  303  of  the  Bankruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1986,  Public  Law  No.  99- 
554,  100  Stat.  388  (1986),  hereby  certifies 
to  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  on  this  date  that, 
in  the  region  specified  in  paragraph 
581(a)(13)  of  title  28.  United  States  Code, 
composed  of  the  judicial  districts 
established  for  the  States  of  Arkansas. 
Nebraska,  and  Missouri,  the 
amendments  made  by  section  113  and 
subtitle  A  of  title  II  of  the  Act  and 
section  1930(a)(8)  of  title  28,  United 
States  Code,  will  apply  30  days  after 
this  date  as  to  all  cases  commenced 
under  chapter  7. 11. 12.  or  13  or  title  11. 
United  States  Code,  on  or  after 
November  26, 1986.  The  amendments 
will  also  apply  in  cases  commenced 
prior  to  November  26, 1986,  one  year 
after  this  certification,  unless  a  final 
report  and  account  of  the 
adminuistration  of  the  estate  required 
under  section  704  of  title  11,  United 
States  Code,  has  been  filed,  or  a  plan 
has  been  confirmed  under  section  1129, 
1225,  or  1325  of  title  11. 

These  amendments  implement  the 
United  States  Trustee  system  in  the 
region  and  impose  quarterly  fees  in 
chapter  11  cases  commenced  on  or  after 
November  26, 1986  begimiing  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of  the 
United  States  Trustee  system  and  the 


imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenced  prior  to 
November  28, 1986,  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  United  States  Trustee  presently 
serving  for  the  region  is  responsible, 
pursuant  to  section  301(a]  ot  ttie  Act,  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 

Date:  October  20,  1988 
Dick  Thomburgh. 
Attorney  General. 
[FR  Doc.  88-25616  Filed  11-3-88.  8:45  am) 

BILLiMO  CODE  4410-01-M 


United  States  Trustee  Program; 
Certification  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit; 
California  and  Nevada 

The  Attorney  General,  pursuant  to 
section  303  of  the  Bankruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1988,  Public  Law  No.  99- 
554, 100  Stat.  388  (1986),  hereby  certifies 
to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  on  this  date  that,  in 
the  region  specified  in  paragraph 
581(a)(17)  of  title  28.  United  States  Code, 
composed  of  the  Eastern  District  of 
California  and  the  Northern  District  of 
California;  and  the  judicial  district 
established  for  the  State  of  Nevada,  the 
amendments  made  by  section  113  and 
subtitle  A  of  tltla  II  of  the  Act  and 
section  ig30(a)(6)  of  title  28,  United 
States  Code,  will  apply  30  days  after 
this  date  as  to  all  cases  commenced 
under  chapter  7, 11, 12.  or  13  or  title  11, 
United  States  Code,  on  or  after 
November  28, 1986.  The  amendments 
will  also  apply  in  cases  commenced 
prior  to  November  26, 1986,  one  year 
after  this  certification,  unless  a  final 
report  and  account  of  ^e  administration 
of  the  estate  required  under  section  704 
of  title  11.  United  States  Code,  has  been 
filed,  or  a  plan  has  been  confirmed 
under  section  1129, 1225,  or  1325  of  title 
11.  I    •      j 

These  ameridmehts  implement  the 
United  States  Trustee  system  in  the 
region  and  impose  quarterly  fees  in 
chapter  11  cases  commenced  on  or  after" 
November  28, 1986  beginning  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of  the 
United  States  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenced  prior  to 
November  26, 1986,  in  which  a  plan  has 
r\ot  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 


The  United  States  Trustee  presently  j 
serving  for  the  region  is  responsible,  I 
pursuant  to  section  301(a)  of  the  Act,  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 

Date:  October  20.  1988. 
Dick  Thomburgh, 

A  ttomey  General. 

(FR  Doc.  88-25619  Filed  11-3-88;  8:45  am] 

BtLLMO  CODE  44tO.01-M 


United  States  Trustee  Program; 
Certification  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit; 
California,  et  al. 

The  Attorney  General^  pursuant  to 
section  303  of  the  Bankruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1986,  Public  Law  No.  99- 
554, 100  Stat.  388  (1986).  hereby  certifies 
to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  on  this  date  that,  in 
the  region  specified  in  paragraph 
581(a)(15)  of  title  28,  United  States  Code, 
composed  of  the  Southern  District  of 
California;  and  the  judicial  districts 
established  for  the  State  of  Hawaii,  and 
for  Guam  and  the  Commonwealth  of  the 
Nortliern  Mariana  Islands,  the 
amendments  made  by  section  113  and 
subtitle  A  of  title  II  of  the  Act  and 
section  1930(a)(6)  of  title  28.  United 
States  Code,  will  apply  30  days  this  d.ite 
as  to  all  cases  commenced  under 
chapter  7, 11, 12,  or  13  or  title  11,  United 
States  Code,  on  or  after  November  26, 
1986.  The  amendments  will  also  apply  in 
cases  commenced  prior  to  November  26. 
1986,  one  year  after  this  certification, 
unless  a  final  report  and  account  of  the 
administration  of  the  estate  required 
under  section  "04  of  title  1j.  United 
States  Code,  has  been  filed,  or  a  plan 
has  been  confirmed  under  section  1129, 
1225,  or  1325  of  title  11. 

These  amendments  implement  the 
United  States  Trustee  system  in  the 
regioft  and  impose  quarterly  fees  in 
chapter  11  cases  commenced  on  or  after 
November  26,  1986  beginning  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of  the 
United  States  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chaptpr  11  cases  commenced  prior  to 
November  26, 1986.  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  United  States  Trustee  presently 
serving  for  the  region  is  responsible, 
pursuant  to  section  301(a)  of  the  Act.  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 
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Date:  October  2a  1988. 
Dick  Tkornbuisb, 
Attorney  General. 

[FR  Doc  88-25618  Filed  11-3-88;  8:45  am] 
BiLUNQ  COM  441<H)VM 


United  Stdtes  Trustee  Program; 
Certification  to  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit; 
Louisiana  and  Mississippi 

The  Attorney  General,  pursuant  to 
8echon  303  of  the  Banlcruptcy  Judges. 
United  States  Trustees,  and  Family 
Fanner  Act  of  1986.  Public  Law  No.  99- 
554, 100  Stat.  388  (1986],  hereby  certifies 
to  the  United  States  Court  of  Appeals 
for  the  Fifth  Circuit  on  this  date  that,  in 
the  region  specified  in  paragraph 
581(a)(5)  of  title  2a  United  States  Code, 
composed  of  the  judicial  districts 
established  for  the  States  of  Louisiana 
and  Mississippi,  the  amendments  made 
by  section  113  and  subtitle  A  of  title  II  of 
the  Act  and  section  1930(a)(6)  of  title  28, 
United  States  Code,  will  apply  30  d.^ys 
after  this  date  as  to  all  cases 
commenced  under  chapter  7, 11. 12.  or  13 
or  title  11.  United  States  Code,  on  or 
after  November  26, 1986.  The 
amendments  will  also  apply  in  cases 
commenced  prior  to  November  26, 1988, 
one  year  after  this  certification,  unless  a 
ftnal  report  and  account  of  the 
administration  of  the  estate  required 
under  section  704  of  title  11,  Umted 
States  Code,  has  been  filed,  or  a  plan 
has  been  confirmed  under  section  1129, 
1225,  or  1325  of  title  11. 

These  amendments  implement  the 
United  States  Trustee  system  in  the 
region  and  impose  quarterly  fees  in 
chapter  11  cases  commenced  on  or  after 
November  26, 1988  beginning  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of  the 
United  States  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenred  prior  to 
November  28, 1988,  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  United  States  Trustee  presently 
serving  for  the  region  is  responsible, 
pursuant  to  section  301(a)  of  the  Act,  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 

Date:  October  20.  1888 
Dick  ThombuT^ 

Attorney  General 

[FR  Doc.  88-25615  Filed  11-3-B8;  a45  am] 
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United  States  Trustee  program; 
Certification  to  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit;  Texas 

The  Attorney  General,  pursuant  to 
section  303  of  the  Banlcruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1986,  PublioLaw  No.  99- 
554, 100  Stat.  388  (1986),  hereby  certifies 
to  the  United  States  Court  of  Appeals 
for  the  Fifth  Circuit  on  this  date  that,  in 
the  region  specified  in  para^aph 
581(a)(7)  of  title  28,  United  States  Code, 
composed  of  the  Southern  District  of 
Texas  and  the  Western  District  of 
Texas,  the  amendments  made  by  sectitfn 
113  and  subtitle  A  of  title  11  of  the  Act 
and  section  1930(a)(6)  of  title  28,  United 
States  Code,  will  apply  39  days  after 
this  date  as  to  all  cases  commenced 
under  chapter  7, 11, 12,  or  13  or  title  11, 
United  States  Code,  on  or  after 
November  26, 1986.  The  amendments 
will  also  apply  in  cases  commenced 
prior  to  November  26, 1986,  one  year 
after  this  certification,  unless  a  final 
report  and  account  of  the  administration 
of  the  estate  required  under  section  704 
of  title  11,  United  States  Code,  has  been 
filed,  or  a  plan  has  been  confirmed 
under  section  1129, 1225,  or  1325  of  title 
11. 

These  amendments  implement  the 
United  States  Trustee  system  in  the 
region  and  impose  quarterly  fees  in 
chapter  11  cases  commenced  on  or  after 
November  26, 1988  beginning  on  the 
thirtieth  day  after  the  date  of  this 
certification.  The  implementation  of  the 
United  Ststes  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenced  prior  to 
November  26, 1988,  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  Ltnited  States  Trustee  presently 
serving  for  the  region  is  responsible, 
pursuant  to  section  301(a)  of  the  Act.  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 

Date  October  20. 1988. 
Dick  Thomburgii, 

Attorney  Genera  J. 

[FR  Doc.  88-25614  Filed  11-3-88;  8  45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act; 
Selection  of  States  for  Job  Corps 
Centers 

AGENCY:  Employment  and  Training 
Administration,  Labor. 


action:  Notice:  request  for  comments. 

summary:  The  Department  of  Labor 
requests  information  to  assist  in  the 
selection  of  States  for  new  Job  Corps 
centers.  This  notice  specifies  the  criteria 
for  selection. 

date:  Comments  are  requested  by 
December  5, 1988. 

ADDRESS:  Comments  shall  be  addressed 
to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  Room  N-4508,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210,  Attention:  Peter  E  Rell 
Director,  Office  of  Job  Corps. 

FOR  FURTHER  INFORMATION  CONTACT. 

Peter  E.  Rell,  Director,  Office  of  Job 
Corps;  Telephone:  202-535-0550. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  intends  to  open  six 
new  Job  Corps  centers.  Congress 
appropriated  $48  million  in  the  1988/89  s 
appropriations  bills  to  undertake  this 
effort.  The  Senate  Appropriations 
Committee  language  specified  the 
following  criteria  for  the  Department  to 
take  into  consideration  in  its  selection  of 
sites  for  new  Job  Corps  centers  in 
addition  to  a  general  assessment  of 
need.  These  are  "priority  consideration 
to  States  currently  without  a  Job  Corps 
center  preference  to  States  where 
existing  Government  facilities  can  be 
used  at  a  nominal  cost;  preference  to 
Slates  which  have  demonstrated  a 
commitment  to  Unking  a  center  with 
other  Federal,  State,  and  local 
employment,  training,  and  education 
programs;  consiiieration  to  States  which 
have  shown  a  commitment  to  utilizmg 
the  Job  Corps  program  in  conjunction 
with  other  training  programs  to  meet  the 
needs  of  individuals  with  other  barriers 
io  employment,  such  as  single  parents; 
priority  consideration  to  enhancing  Job 
Corps  servicps  for  persons  with 
disabilities.!' 

Based  on  previously  available 
information,  the  Department  has 
selected  2  States  wiiich  have  a 
demonstrated  need  as  well  as  explicitly 
meeting  criteria  in  the  Senate  Committee 
language.  These  are  Kansas  and 
Connecticut. 

The  Department  of  Labor  has  received 
initial  expressions  of  interest  from 
several  other  States  and  will  follow  up 
with  these  States.  This  Notice  solicits 
formal  input  from  all  interested  States  to 
assist  in  the  selection  of  the  remaining  4 
center  sites.  Information  which  would 
be  helpful  to  the  Department  includes 
any  information  related  to  the  factors 
cited  abdVe'from  the  Senate  Committee 
language  as  well  as  other  information 
demonstrating  particular  need. 


The  Job  Corps  program  is  designed 
and  intended  to  serve  severely 
disadvantaged  youth  in  need  of 
intensive  services  who  typically  (1)  have 
not  succeeded  in  the  traditional  public 
school  setting,  (2)  have  experienced 
difficulty  in  channeling  their  behavior 
and  energies  in  productive  ways.  (3)  are 
unemployed  and  lack  requisite 
education  and  skills  to  obtain 
meaningful  employment,  and  (4)  are 
poor. 

The  Department  hereby  requests 
additional  input  from  interested  parties 
in  order  to  assist  in  its  selection  process 
for  the  additional  sites. 

Signed  at  Washington,  DC,  this  3l8t  day  of 
October  1988. 

Roberts  T.  lones, 

Assistant  Secretary  of  Labor 

[FR  Doc.  88-25631  Filed  11-3-88;  8:45  am) 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 193lf&8 
amended  (46  Stat.  1401  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be  ' 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  £ind  mechanics  of  the 


specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issiiance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  end  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  rtiodifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acfs,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3504, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I  m 

Massachusetts: 

MA88-1  ()an.  8,  1988) pp.  376-380. 

387. 

MAe8-2  (Jan.  &,  1988) -pp.  392-395, 

397. 

MA88-3  (Jan.  8,  1988) pp.  406-403. 

Rhode  Island: 
RI88-1  (Jan.  8,  1908) pp.  1018-1020. 

Volume  11 

Illinois: 

lLBS-1  (Jan.  8,  1988) pp.  68-94. 

IL88-7  ()an.  8,  1988) pp.  138. 

IL88-10  (Jan.  8.  1988) pp.  156, 

IL88-12  (Jan.  8.  1988) pp.  164-172b. 

IL88-16  (Jan.  8,  1988) _ pp.  204-206. 

Indiana: 

IN88-1  (Jan.  8,  1988) pp.  234^237. 

233. 

I.\'88-2  ()an.  8.  1988] pp.  248-252. 

LN88-3  (Jan.  8,  1988) pp.  266-270. 

IN88-^  (Jan.  R,  1988) pp.  278.  280- 

281. 

IN88-5  ()an.  8,  1988) pp.  290-292. 

IN88-6  (Jan.  8,  1988) p.  300. 

Missouri: 

M088-1  (Jan.  8.  1988) pp.  .584. 

Volume  III 

Idaho:               '  ' 

ID8&-1  Qan.  8,  1988) pp.  143-144. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis  Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts",  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country.  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402  (202)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  incudes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  ftie  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  28th  day  of 
October  1988. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  88-25400  Filed  11-3-88:  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (88-93)] 

National  Environmental  Policy  Act; 
Notice  of  Availability  of  Final 
Environmental  Impact  Statement 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement. 

SUMMARY:  Notice  is  hereby  given  of  the 
public  availability  of  the  final 
Environmental  Impact  Statement  (EIS) 
for  the  Galileo  and  Ulysses  Missions 
(Tier-1).  This  document  addresses 
National  Aeronautics  and  Space 
Administration  decisionmaking 
associated  with  continuing  to  make 
modifications  to  the  Galileo  and  Ulysses 
spacecraft  to  preserve  the  launch 
opportunity  on  the  Space  Transportation 
System  (STS)  Shuttle  in  October  1989 
and  October  1990,  respectively. 

Comments  on  the  supplemental  draft 
EIS  were  previously  solicited  from  State 
and  local  agencies  and  members  of  the 
public  through  a  notice  in  the  Federal 
Register  of  November  30, 1987. 

Copies  of  the  supplemental  draft  and 
final  Statement  have  been  furnished  to 
the  Council  on  Environmental  Quality; 
the  Environmental  Protection  Agency; 
the  Departments  of  Air  Force, 
Commerce,  Defense.  Energy.  Health  and 
Human  Services,  and  Transportation; 
the  National  Academy  of  Sciences;  the 
Nuclear  Regulatory  Commission;  the 
Office  of  Management  and  Budget;  to 
appropriate  state  and  local  agencies; 
and  to  numerous  private  organizations. 

Copies  of  the  final  statement  may  be 
obtained  or  examined  at  any  of  the 
following  locations: 

(a)  NASA  Headquarters,  Public 
Documents  Room  (Room  126),  600 
Independence  Avenue,  SW., 
Washington,  DC  20546. 

(b)  NASA/Ames  Research  Center, 
(Building  201,  Room  17).  Moffett  Field, 
CA  94035. 

(c)  NASA/Ames  Research  Center, 
Dryden  Flight  Research  Facility 
(Building  4800,  Room  1017),  P.O.  Box  273, 
Edwards.  CA  93523. 

(d)  NASA/Goddard  Space  FUght 
Center  (Building  8,  Room  150), 
Greenbelt,  MD  20771. 

(e)  NASA/|ohnson  Space  Center 
(Building  1,  Room  136).  Houston.  TX 
77058. 

(f)  NASA/Kennedy  Space  Center 
(Headquarters  Building,  Room  1207), 
Kennedy  Space  Center,  FL  32899. 

(g)  NASA/Langley  Research  Center 
(Building  1219.  Room  304),  Hampton  VA 
23365. 


(h)  NASA/Lewis  Research  Center 
(Administration  Building,  Room  120), 
21000  Brookpark  Road,  Cleveland.  OH 
44135. 

(i)  NASA/Marshall  Space  Flight 
Center  (Building  4200,  Room  G-11). 
Huntsville.  AL  35812. 

(j)  NASA/Stennis  Space  Center 
(Building  1100.  Room  A-213).  Bay  St. 
Louis,  MS  39520. 

(k)  Jet  Propulsion  Laboratory  (Building 
180,  Room  600),  4800  Oak  Grove  Drive, 
Pasadena,  CA  91109. 

(1)  NASA/Goddard  Space  Flight 
Center,  Wallops  Flight  Facility  (Library 
Building,  Room  E-105).  Wallops  Island, 
VA  23337. 

October  21. 1988. 
C.  Howard  Robin*.  Jr.. 

Qeputy  Associate  AdministratdiJor 

Management.  (\ 

[FR  Doc.  88-25573  Filed  11-3-88;  A^S-ari!) 

BILUNO  CO0€  7S10-01-II  ,^^^^ 

NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-313] 

Arkansas  Power  &  Light  Co.;  Arkansas 
Nuclear  One,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Operating  License  No..DPR-51  issued 
to  Arkansas  Power  &  Light  Company 
(AP&L  or  the  licensee)  for  operation  of 
the  Arkansas  Nuclear  One,  Unit  1 
(ANO-1)  located  in  Pope  County, 
Arkansas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendmenLwould 
change  the  plant  Technical 
Specifications  (TSs)  to  reflect  the  Cycle 
9  core  reload  and  to  change  the  variable 
low  pressure  trip  setpoint.  The  affected 
TS  Sections  are  as  follows:  Section  2.1, 
Safety  Limits,  Reactor  Core;  Section  2.3. 
Limiting  Safety  System  Settings. 
Protective  Instrumentation;  Section  3.5.2. 
Control  Rod  Group  and  Power 
Distribution  Limits;  and  Section  5.3, 
Reactor  Design  Features. 

The  proposed  action  is  in  accordance 
with  the  licensee's  applications  for 
amendment  dated  July  20  and  August  31, 
1988. 

Need  for  ihe  Proposed  Action 

The  proposed  TS  changes  are  needed 
to  support  the  loading  of  60  fresh  fuel 
assembUes  (FAs)  and  52  burnable 
poison  rod  assemblies  (BPRAs],  the 


shuffling  of  116  FAs,  the  reinsertion  of 
one  previously  used  FA,  and  the 
replacement  of  8  black  axial  power 
shaping  rods  (APSRs)  with  grey  APSRs. 
The  core  locations  of  the  68  control  rod 
assemblies  (CRAs)  are  the  sam6  as 
those  of  the  previous  cycle,  but  the 
group  designations  are  different.  In 
addition  other  TS  changes  proposed 
would  permit  revised  quadrant  hit 
limits,  and  a  less  restrictive  variable  low 
pressure  trip  setpoint. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
neither  the  probability  of  accidents  nor 
the  post-accident  radiological  plant 
releases  would  be  greater  then 
previously  determined.  The  proposed 
amendment  does  not  otherwise  affect 
radiological  plant  effluents  during 
normal  operation.  In  addition,  the 
proposed  amendment  does  not  have  any 
influence  upon  occupational  radiation 
exposure.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
TS  changes  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  would 
not  affect  non-radiological  plant 
effluents  and  would  have  no  other 
environmental  impact.  Therefore,  the' 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportimity  for 
Hearing  regarding  the  proposed  changes 
to  the  TSs,  was  published  in  the  Federal 
Register  on  September  16, 1988  (53  FR 
36141).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  only  result  in  requiring  a  revised 
core  reload  design  to  operate  within  the 
present  TS  requirements. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted         " 

The  Commission's  staff  reviewed  the 
licensee's  safety  analysis  and  changes 
to  the  TSs  that  support  the  proposed 
amendment.  The  staff  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  license 
amendments  dated  July  20  and  August 
31, 1988  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas  72801. 

Dated  at  Rockville,  Maryland,  ttiis  Slst  day 
of  October  1988.^, 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Wigginton, 

Acting  Director,  Project  Directorate — FV, 
Division  of  Reactor  Projects — ///,  IV,  V  and 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  88-25594  Filed  11-3-88;  8:45  am) 
BILUNO  CODE  7$9O-01-M 


(Docket  Nos.  50-454. 50-455,  50-456.  50- 
457] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License;  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66.  issued  to  the 
Commonwealth  Edison  (the  hcensee), 
for  operation  of  the  Byron  Station.  Units 
1  and  2  located  in  Ogle  County,  Illinois, 
and  Facility  Operating  License  Nos. 
NPF-72  and  NPF-77.  issued  to  the 
licensee  for  operation  of  Braidwood 
Station,  Units  1  and  2,  located  in  Will 
County,  Illinois. 

The  amendments  would  change 
Technical  SpeciHcations  4.6.1.3a  to  be 


consistent  with  the  Standard  Technical 
Specifications  and  to  allow  continuous 
pressure  testing  of  the  contaiimient  air 
lock  door  seal  gaskets. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulation. 

By  December  5, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
Wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petitions  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interst  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permited 
with  particular  reference  of  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  wMch  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  m.ay  amend  the 
petition  without  requesting  leave  of  the 
Board  up  (t)  fifteen  (15)  days  perior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  but  such  an 
amended  petition  must  satisfy  the 
specificity  requirements  described 
above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 


scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  cond  jct  of  the 
hearing,  including  the  oppoi  fur.iiy^to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  f;ied  with 
the  Secretary  of  the  Commissiofi,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Ser\4ce  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street.  NW.,  Washington,  DC,  by  the 
above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800;-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Mullen  petitioner's  name  and 
telephone  number;  date  petition  Was 
mailed;  plant  name;  and  pubhcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Michael  Miller,  Esq.. 
Sidley  and  Austin,  One  First  National 
Plaza,  Chicago,  Illinois  60603,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  peitition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
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technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  fmding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  4. 1988, 
which  is  available  to  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building,  2120  L  Street, 
NW..  Washington.  DC  20555.  and  at  the 
Rockford  Public  Library,  215  N.  Wyman 
Street,  Rockford.  Illinois  61101;  and  the 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street.  Wilmington, 
Illinois  60481. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  October  1988. 

For  the  Nuolear  Regulatory  Cominission. 
Daniel  R.  Muller. 

Director.  Project  Directorate  III-2,  Division  of 
Reactor  Projects — ///,  IV,  V  and  Special 
Projects. 
[FR  Doc.  88-25653  Filed  11-3-88:  8:45  am] 

BILUNO  CODE  7S9(M)1-M 


(Docket  No.  3O-208S0,  License  No.  35- 
23304-01,  EA  88-212] 

Hole  Truth  Inc.,  Oklahoma  City.  OK; 
Order  Modifying  License,  Effective 
Immediately 

I 

Hole  Truth,  Inc.  (licensee),  is  the 
holder  of  Material  License  No.  35-23304- 
01  issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
May  30, 1984.  The  license  is  due  to 
expire  on  May  31, 1989.  The  license 
authorizes  the  licensee  to  process  sealed 
sources  of  americium-241  and  cesium- 
137;  to  possess  and  use  any  form  of 
iodine-131,  iridium-192,  gold-198  and 
silver-110;  to  possess  and  use  any  form 
except  liquids  of  scandium-46:  and  to 
possess  and  use  beads  or  wires  of 
coball-60,  in  tracer  studies  in  oil  and  gas 
wells. 

II 

On  July  14-15, 1988,  NRC  Region  IV 
conducted  an  unannounced  inspection 
of  the  licensee's  activities  at  the 
licensees  facility  in  Oklahoma  City, 
Oklahoma.  The  inspection  disclosed 
numerous  apparent  violations  of  NRC 
and  license  requirements.  The  results  of 
the  inspection  were  discussed  with  the 
licensee  at  an  Enforcement  Conference 
on  August  30, 1988.  As  a  result  of 
information  provided  by  the  licensee  at 
the  Enforcement  Conference,  two 
violations  were  modified,  one  violation 
was  withdrawn  and  one  additional 
violation  was  identified.  The  resulting 


violations  are  discribed  in  more  detail  in 
the  Notice  of  Violation  being  issued  this 
date.  These  violations  involve  the: 

1.  Failure  to  possess  material  such 
that  the  radiation  levels  in  an 
unrestricted  area  were  not  in  excess  of 
100  millirem  in  any  7  consecutive  days 
as  required  by  10  CFR  20.105  (b)(2). 

2.  Failure  to  keep  records  of  receipt  of 
byproduct  material  from  Jime  16  to 
October  4, 1987  in  accordance  with  10 
CFR  30.51(a). 

3.  Failure  to  maintain  records  for  each 
use  of  licensed  material  in  accordance 
with  10  CFR  39.39. 

4.  Failure  of  an  individual  to  wear 
personnel  dosimetry  while  working  with 
licensed  material  in  accordance  with  10 
CFR  39.65. 

5.  Failure  to  block  and  brace 
radioactive  material  packages  during 
transport  in  accordance  with  49  CFR 
177.842(d)  and  10  CFR  71.5(a). 

6.  Failure  to  use  Specification  7A. 
Type  A  packaging  for  transport  of 
radioactive  material  not  in  excess  of  A- 
2  limits  in  accordance  with  49  CFR 
173.415(a)  and  10  CFR  71.5(a). 

7.  Failure  to  exchange  personnel 
dosimetry  monthly  for  processing  by  the 
supplier  from  January  to  June  1988  as 
required  by  License  Condition  19  and 
the  license  application. 

8.  Failure  to  maintain  records  of 
monthly  surveys  of  the  storage  bunker 
in  accordance  with  License  Condition  19 
and  operating  procedures. 

9.  Failure  to  perform  adequate  surveys 
of  vehicles  used  for  storing  and 
transporting  licensed  material  and  keep 
records  of  such  surveys  in  accordance 
with  License  Condition  19  and  operating 
procedures.  Specifically,  the  licensee's 
surveys  failed  to  identify  the  presence  of 
a  vial  containing  approximately  10 
millicuries  of  iridium-192  Which  had 
been  present  in  the  locked  rear 
compartment  of  a  pickup  truck  since 
July  9, 1988  and  emitted  measured 
radiation  levels  at  the  rear  surface  of  the 
truck  of  1.5  millirem  per  hour. 

10.  Failure  to  perform  adequate 
surveys  of  job  site  operations  and  keep 
records  of  such  surveys  in  accordance 
with  License  Condition  19  and  operating 
procedures.  Specifically;  the  lisensee's 
surveys  failed  to  identify  unlabeled  pipe 
couplings  contaminated  with  radioactive 
material  which  had  measured  radiation 
levels  of  0.6  mr/hr  at  6  ifiches  from  the 
surface  of  the  pipe  coupfling. 

11.  Failure  to  maintain  records  of 
surveys  of  licensed  materials  upon 
receipt  in  accordance  with  License 
Condition  19  and  operating  procedures. 

12.  Failure  to  maintain  up-to-date 
records  of  radiation  exposures  as 
measured  by  TLD  personnel  dosimeters 


for  1987  in  accordance  with  License 
Condition  19  and  operating  procedures. 

13.  Failure  to  return  unused 
radioactive  material  to  the  storage 
bimker  in  accordance  with  License 
Condition  19  and  operating  procedures. 

14.  Failure  to  maintain  disposal 
records  of  radioactive  materials  from 
June  16. 1987  to  July  15, 1988  in 
accordance  with  License  Condition  19 
and  operating  procedures. 

15.  Failure  to  label  as  a  radioactive 
source  items  which  contained  fixed 
contamination  from  radioactive  material 
in  excess  of  0.2  mR/hr,  as  required  by 
License  Condition  19  and  operating 
procedures. 

Ill 

The  president  and  owner  of  Hole 
Truth  Inc.  (licensee)  and  his  consultant 
attended  the  Enforcement  Conference 
held  on  August  30, 1988.  During  the 
Enforcement  Conference,  the  licensee 
stated  that,  (1)  surveys  had  been 
performed,  but  no  records  were 
available;  (2)  corrective  actions  had 
been  taken  on  all  items  discussed;  and 
(3)  that  he  only  lacked  duplicate  copies 
of  personnel  monitoring  records  to  be  in 
full  compliance  with  NRC  requirements. 
Furthermore,  the  licensee  committed  to 
having  its  consultant  inspect  its 
operations  on  a  quarterly  basis  for  at 
least  one  year  and  for  the  owner's  wife 
who  had  just  finished  a  radiation  safety 
course  given  by  the  consultant  to  aid  in 
the  management  of  the  radiation  safety 
records  for  the  company.  The  licensee's 
consultant  indicated  that  the  apparent 
violations  were  due  largely  to  the 
pressures  brought  about  by  the  impact 
of  the  economic  downturn  in  the  oil 
industry  which  led  to  the  bankruptcy  of 
two  well  logging  companies  with  which 
the  licensee  has  been  associated.  The 
licensee  did  not  dispute  the  statements 
of  its  consultant. 

IV 

On  September  23, 1988,  the  NRC 
reinspected  the  licensee's  program  and 
found  that  all  but  one  of  the  apparent 
violations  resulting  from  the  July  14-15. 
1988,  inspection  had  been  corrected. 
Nonetheless,  the  fact  that  these 
violations  occurred  remains  a  significant 
concern  to  the  NTIC  because  collectively 
they  arc  indicative  of  a  breakdown  of 
management  oversight  and  control.  In 
addition,  the  apparent  abrupt  decline  in 
the  quality  of  the  program,  when 
compared  to  the  licensee's  previous 
performance,  is  also  of  significant 
concern.  Further,  although  the  licensee 
maintains  that  it  performed  the  surveys 
referenced  above,  it  is  clear  from  the 
NRC's  review  that  some  of  the  surveys 


were  inadequate,  in  that  the  licensee 
failed  to  identify  during  a  vehicle  survey 
the  presence  of  a  vial  containing 
approximately  10  millicuries  of  iridium- 
192  which  had  been  present  in  the 
locked  rear  compartment  of  a  pick-up 
truck  since  July  9, 1988  and  emitted 
measured  radiation  levels  at  the  rear 
surface  of  the  truck  of  1.5  millirem  per 
hour.  In  another  case,  surveys  did  not 
identify  unlabeled  pipe  couplings  having 
radiation  levels  in  excess  of  0.2  mR/hr. 
The  nature  and  number  of  the  violations 
identified  during  the  July  14-15, 1988 
inspection,  including  failure  to  identify 
radiation  levels  in  an  urirestricted  area 
and  on  vmlabeled  pipe  couplings,  raises 
a  question  concerning  the  licensee's 
commitment  and  ability  to  comply  with 
the  Commission's  requirements  in  the 
future.  Consequently,  without  the  further 
action  ordered  here,  I  lack  the 
reasonable  assurance  that  licensed 
activities  will  be  properly  conducted 
such  that  the  health  and  safety  of  the 
public  will  be  adequately  protected. 
Therefore.  I  have  determined,  pursuant 
to  10  CFR  2.204,  that  the  public  healdi. 
safety,  and  interest  require  that  the 
license  should  be  modified,  as  described 
below,  effective  immediately,  and  that 
no  prior  notice  is  required.    . ' 


Accordingly,  pursuant  to  sections  81, 
161b,  i.  and  o,  and  182  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  the 
Commissions  regulations  in  10  CFR  2.204 
and  Parts  30  and  39.  IT  IS  HEREBY 
ORDERED  THAT,  EFFECTIVE 
IMMEDL\TELY: 

License  No.  35-23304-01  is  modified  to 
require  that: 

A.  An  independent  party,  qualified  in 
the  area  of  radiation  safety,  perform 
quarteriy  audits  of  the  Radiation  Safety 
Program.  The  audits  shall  continue  for  a 
period  of  2  years.  The  credentials  of  the 
independent  party  and  the  proposed 
audit  program  shall  be  submitted  to 
I^JRC  Region  IV  for  review  and  approval 
within  30  days  of  the  date  of  this  Order. 

Audits  shall  be  conducted  for  the 
purpose  of  evaluating  the  effectiveness 
of  the  radiation  safety  program  in 
as^jujling  adherence  to  NRC 
requirements  and  safe  performance  of 
licensed  activities.  These  audits  shall 
include,  at  a  minimum: 

1.  Assessment  of  the  effectiveness  of 
management  control  and  oversight  of 
the  program  in  assuring  that  radioactive 
material  is  used  safely  and  that 
operations  are  conducted  in  compHance 
with  NRC  requirements. 

2.  Observation  and  evaluation  of  the 
performance  of  the  licensee  while 
engaged  in  licensed  activities  at  a  well 
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logging  field  site  at  least  twice  during 
the  two  year  audit  period  provided  that 
the  field  site  audits  are  separated  by  at 
least  12  months. 

3.  Assessment  of  the  quality  and 
accuracy  of  records  required  to  be 
maintained  concerning  licensed 
activities. 

The  first  such  independent  audit  shall 
be  conducted  within  1  month  of  the 
NRC's  notification  to  the  licensee  of 
NRC's  approval  of  the  audit  program. 
The  results  of  each  audit  shall  be 
simultaneously  provided  to  the  licensee 
and  the  Rpgional  Administrator.  NRC 
Region  IV,  within  2  weeks  of  completion 
of  the  audit.  The  licensee  shall  provide 
to  the  Regional  AdmirJstrator,  NRC 
Region  IV,  within  30  days  of  receipt  of 
the  results  of  each  audit,  a  description  of 
the  corrective  actions  taken  for-  each 
recommendation  by  the  independent 
party  and  justification  for  any 
recommendation  not  accepted. 

The  Regional  Administrator.  NRC 
Region  IV.  may  in  writing,  relax  or 
rescind  any  of  these  conditions  for  good 
cause  shown. 

VI 

The  licensee  or  any  person  adversely 
affected  by  this  Order  may  request  a 
hearing  within  30  days  of  the  date  of  this 
Order.  Any  answer  to  this  Order  or 
request  for  hearing  shall  be  submitted  to 
the  Director,  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission, 
W.ashington,  DC  20555.  Copies  also  shall 
be  sent  to  the  Assistant  General 
Counsel  for  Enforcement,  Office  of  the 
^General  Counsel,  at  the  same  address 
and  to  the  Regional  Administrator,  NRC 
'Region  IV.  611  Ryan  Plaza  Drive.  Suite 
1000,  Arlington,  Texas  76011.  If  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
partipdarly  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Orqbr  and  should  address  the 
criteria  set,forth  in  10  CFR  2.714(d). 
Upon  failure  of  the  licensee  to  answer  or 
request  a  bearing  within  the  specified 
time,  this  Order  shall  be  final  without 
further  proceedings.  An  answer  to  this 
Order  or  a  request  for  hearing  shall  not 
stay  the  immediate  effectiveness  of  this 
Order.  | 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  a  hearing  shall  be 
whether,  this  Order  should  be  sustained. 


For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor. 

Deputy  Executive  Director  for  Regional  \ 

Operations.  "' 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  October  1988. 

(FR  Doc.  88-25593  Filed  11-3-88;  8  45  am| 

BtLUNG  CODE  7SM-01-II 


(Docket  Nos.  50-443-OL-1,  50-444-OL-1 
(OnsHe  Emergency  Planning  and  Safety 
Issues)] 

Public  Service  Company  of  New 
Hampshire  et  al.;  (Seabrook  Station, 
Units  1  and  2);  Appointment  of 
Adjudtcatoiy  Employees 

Commissioners:  L,ando  W.  Zech.  ^r  . 
Chainnan;  Thomas  M  Roberts.  Kenneth  M. 
Carr.  Kenneth  C.  Rogers.  James  R.  Curtiss 

In  accord  with  the  requirements  of  10 
CFR  2.4.  notice  is  hereby  given  that 
Francis  Paul  Cardile.  a  Commission 
employee  in  the  Office  of  Nuclear 
Reactor  Research  (RES),  and  Jack  E. 
Rosenthal,  a  Commission  employee  in 
the  Office  for  Analysis  and  Evaluation 
of  Operational  Data  (AEOD),  have  been 
appointed  as  Commission  adjudicatory 
employees  within  the  meaning  of  S  2.4  to 
advise  the  Commission  on  issues  in  the 
above-captioned  proceeding  related  to 
the  Apphcants'  plan  for  fimding 
decommissioning  and  commitments 
under  that  plan. 

Mr.  Cardile  is  a  Nuclear  Engineer  jn 
the  Materials  Engineering  Branch. 
Division  of  Engineering,  (RES).  Mr. 
Rosenthal  is  Chief,  of  the  Reactor 
Operations  Analysis  Branch,  Division  of 
Safety  Programs,  AEOD.  Neither  Mr. 
Cardile  nor  Mr.  Rosenthal  has  been 
engaged  in  performance  of  any 
investigative  or  Htigating  function  in 
connection  with  the  Seabrook  facility  or 
in  any  factually  related  proceeding. 

Until  such  time  as  a  final  decision  is 
issued  in  the  captioned  matter, 
interested  persons  outside  the  agency 
are  required  to  observe  the  restrictions 
of  10  CFR  2.780  and  2.781  in  their 
communications  with  Mr.  Cardile  and 
Mr.  Rosenthal. 

It  is  so  Ordered. 

For  the  Commission. 

Samuel  |.  Chilk. 

Secretary  of  the  Commission. 

Dated  at  Rockville,  Maryland  this  Stst  day 
of  October.  1988. 


[FR  Doc.  88-25591  Filed  11-3-88;  8:45  am] 
MIXING  CODE  7S«M>1-N 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  No.  34-26235:  FRt  No.  SR-CBOE-88- 

Self-Regulatory  Organizations;  FUing 
and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Inc^  Relating  to  Automated 
Submission  of  Trading  Data 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s[b]{l).  notice  is  hereby  given 
that  on  October  17. 198a  the  Chicago 
Board  Optio;^s  Exchange.  Incorporated. 
C'CBOE"  or  •Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
( "Commissinn")  the  proposed  rule 
change  as  described  in  Items  I.  U  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I  Self-Regulatory  Oiganization'B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Rule  15.7  Automated  Submission  of 
Trading  Data 

A  member  or  member  organization 
shall  submit  the  trade  data  elements 
specified  below  in  such  automated 
format  as  may  be  prescribed  by  the 
Elxchange  from  time  to  time,  in  regard  to 
such  transaction  or  transactions  that  are 
the  subject  of  a  particular  request  for 
iiiformation  made  by  the  Exchange: 

(d)  If  the  transaction  was  a 
proprietary  transaction  effected  or 
caused  to  be  effected  by  the  member  or 
member  organization  for  any  account  in 
which  such  member  or  member 
crganization.  or  any  member,  allied 
r  umber,  approved  person,  partner, 
officer,  director,  or  employee  thereof,  is 
directly  or  indirectly  interested,  such 
n^ember  or  member  organization  shall 
submit  or  cause  to  be  submitted  the 
following  information: 

1.  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  member  or  the 
member  organization  submitting  the 
data; 

2.  Clearing  house  number(s).  or  alpha 
symbol(s)  as  may  be  used  from  time  to 
time,  of  the  member(8)  or  member 
organization(8]  on  the  opposite  side  of 
the  transaction; 

3.  Identifying  symbol  assigned  to  the 
security  and  where  applicable  for 
options  the  month  and  series  symt)ols; 

4.  Date  Transaction  was  executed; 

^     5.  Number  of  option  contracts  for  each 
speciHc  transaction  and  whether  each 
transaction  was  an  opening  or  closing 
purchase  or  sale;  and  where  applicable 


the  number  of  shares  traded  or  held  by 
accounts  for  which  option  data  is 
submitted;  and  where  applicable  the 
number  of  shares  for  each  specific 
transaction  and  whether  each 
transaction  was  a  purchase,  sale  or 
short  sale; 

6.  Transaction  Price; 

7.  Account  number  and 

a  Market  center  where  transaction 
was  executed. 

(b)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the  member 
organization  for  any  customer  account, 
such  member  organization  shall  submit 
or  cause  to  be  submitted  the  following 
information; 

1.  Data  elements  (1)  through  (8)  as 
contained  in  paragraph  (a)  above; 

2.  Customer  name,  address  (es), 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date 
account  opened  and  employer  name  and 
the  tax  identification  number(8);  and 

3.  If  the  transaction  was  effected  for  a 
member  broker-dealer  customer, 
whether  the  broker-dealer  was  acting  as 
a  principal  or  agent  on  the  transaction 
or  transactions  that  are  the  subject  of 
the  Exchange's  request. 

(c)  In  addition  to  the  above  trade  data 
elements,  a  member  or  member 
organization  shall  submit  such  other 
information  in  such  automated  format  as 
may  be  prescribed  by  the  Exchange,  as 
may  from  time  to  time  be  required. 

(d)  The  Exchange  may  grant      ^^ — 
exceptions,  in  such  cases  and  for  such 
time  periods  as  it  deems  appropriate, 
from  the  requirement  that  the  data 
elements  prescribed  in  paragraphs  (a) 
and  (b)  above  be  submitted  to  the 
Exchange  in  an  automated  format. 

II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  orgariization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below 
and  is  set  forth  in  sections  (A).  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  require 
its  members  and  member  organizations 
to  submit  the  customer  and  propietarj' 
trading  data  that  it  routinely  requests  in 
coimection  with  its  market  surveillance 
inquiries  (commonly  referred  to  as  "blue 


sheet  information")  •  in  the  universal 
automated  format  developed  by  the 
Intermarket  Surveillance  Group  ("ISO") 
and  the  Securities  Industry  Association 
at  the  request  of  the  Securities  and 
Exchange  Commission  ("SEC").  The 
Exchange  anticipates  that 
implementation  of  the  automated  "blue 
sheet"  format  will  significantly  enhance 
its  regulatory  and  surveillance 
capabihties. 

The  Exchange's  review  of  "blue 
information"  is  currently  complicated  by 
two  factors.  First,  member  organizations 
often  do  not  submit  the  information  on  a 
timely  basis,  thus  delaying  the 
Exchange's  inquiry.  Second,  in  the  usual 
course  of  an  inquiry,  a  market 
surveillance  analyst  manually  reviews 
trading  runs  submitted  by  several 
different  firms,  each  of  which  may 
follow  a  different  format  and  contain 
somewhat  different  information.  Such  a 
review  is  time  consuming  and  difficult, 
particularly  where  a  large  number  of 
transactions,  firms  and  accounts  are 
involved  in  the  suspect  trading. 

The  automated  format  will  enable 
market  surveillance  analysts  to  evaluate 
"blue  sheet  information"  quickly  and 
comprehensively.  For  example,  trading 
data  could  be  sorted  alphabetically  (to 
detect  trading  by  particular  individuals 
or  famihes).  geographically  (to  detect 
concentrations  in  certain  locations),  by 
size  (to  identify  transactions  meriting 
special  attention),  chronologically,  by 
price,  or  in  any  other  m^lnner  desired. 
Information  from  several  members  also 
could  be  analyzed  simultaneously  to 
uncover  violative  conduct  occurring 
among  firms.  As  an  additional  benefit, 
the  submission  of  "blue  sheet 
information"  in  the  automated  format 
may  expedite  member  from  responses  to 
information  requests,  since  they  will  no 
longer  need  to  produce  potentially 
voluminous  "hard  copy"  records. 

The  new  rule  should  not  impose  a 
significant  additional  regulatory  burden 
on  members.  While  some  firms  may 
have  to  make  initial  changes  to  comply 
with  the  rule,  ultimately  they  will  be 
able  to  make  a  more  cost-effective  use 
of  their  resources  by  eliminating  an 
otherwise  time-consuming,  labor 
intensive  task.  In  addition,  since  most 
member  organizations  will  have  to 
develop  automated  "blue  sheet" 
capabilities  to  comply  with  similar  rules 
at  the  New  York  Stock  Exchange 
("NYSE")  and  American  Stock 
Exchange  ("AMEX  ")  [infra,  note  2)  they 


'  The  terra  'i>lue  theet  InfarmafUm"  ta  derived 
from  the  blue  SEC  form,  which  wae  uead  by  brolier 
dealen  to  respond  to  SEC  requesU  for  trading  data 
prior  to  tlie  widespread  ase  of  computers. 
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could  utilize  the  same  systems  to 
comply  with  the  CBOE  rule.  In 
recognition  of  the  burden  that  may  be 
imposed  on  smaller  member 
organizations,  however,  paragraph  (d)  of 
the  proposed  rule  authorizes  the 
Exchange  to  grant  exceptions  on  a  case- 
by-case  basis  to  the  automated  reporting 
requirement  where  appropriate.  » 

Tlie  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act*^ 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  will 
improve  the  Exchange's  regulatory  and 
surveillance  capabilities,  enabling  it  to 
provide  increased  investor  protection, 
assist  in  the  prevention  of  fraudulent 
and  manipulative  acts  and  practices, 
and  promote  just  and  equitable 
principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  En'ecdveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  Exchange  has  requested  i 

accelerated  effectiveness  of  this 
proposedTule  change  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register,  "rhe  proposed  jrule 
change  is  virtually  identical  to  proposals 
submitted  by  the  Amex  and  the  NYSE 
that  were  noticed  for  the  full  thirty-day 
period  and  were  recently  approved  by 
the  Commission.*  Moreover,  accelerated 
effectiveness  of  this  rule  will  enable  the 
exchanges  to  issue  a  common  circular 
regarding  application  of  the  rule  t|^all 
members.' 

The  Commission  finds,  as  it  did  with 
the  Amex  and  NYSE  proposals,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 


*  See  Securities  Exchange  Act  Release  No.  ZS8S9 
(June  27.  IQSS).  53  PR  2502S.  approving  Pile  Nos.  SR- 
Amex-88-4  and  SA-NYSE-e7-23. 

*  Many  members  flnns  have  made  programmin( 
modifications  in  order  to  comply  with  the  NYSE  and 
Amex  rules  and  currently  are  submitting  blue  sheet 
information  in  automated  format.  Other  nemt>er 
Tirms  will  be  expected  to  meet  the  compliance 
requirement  deadline  of  February  8, 1980  set  by  the 
ISC,  or  to  seek  an  exemption  under  paragraph  (d)  of 
the  proposed  rule.  . 


applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  that  adoption  of 
the  tmiversal  automated  format  for  blue 
sheet  information  under  the  proposed 
rule  will  improve  significantly  the  ability 
of  CBOFs  regulatory  and  surveillance 
staff  to  conduct  their  market 
surveillance  and  monitoring 
responsibilities  under  section  6(b)(1).        ' 
6(b)(2)  and  other  provisions  of  the  Act 
Receipt  of  market  surveillance 
information  in  an  automated  format  will 
permit  the  Exchange's  surveillance  staff 
to  review  and  analyze  the  data  more 
rapidly  and  effectively  by  enabling  them 
to  directly  enter  the  data  into  the 
Exchange's  own  computer  system  for 
analysis.  Additionally,  in  instances 
where  the  Exchange  refers  matters  to 
the  Commission  for  further  action, 
availability  of  the  pertinent  blue  sheet 
information  in  an  automated  format  also 
will  facilitate  the  Commission's  ability 
to  analyze  and  evaluate  relevant  trading 
and  market  surveillance  data.  Finally, 
the  Commission  believes  that  adoption 
of  the  automated  format  will  make  it 
easier  for  member  firms  complying  with 
the  proposed  rules  to  gather  and  submit 
information  in  response  to  requests  from 
the  Exchanges  in  a  timely  manner  and 
will  thus  reduce  the  regulatory  burden 
on  those  firms. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  pnd 
arguments  concerning  the  foregoing. 
Persons  mciking  vmtten  submission 
should  file  six  copies  thereof  %vith  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  writh  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  thos^  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
'■  the  principal  office  of  the  above- 
-mentioned self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  25, 1988. 
It'is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  is  approved. 


For  the  Commitsioo.  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx, 
Secretary. 

Dated:  November  1. 1968. 
[FR  Doc.  8S-2Se28  PUed  11-3-88:  8:45  am] 
BKJJNa  COM  M1«-«1-H 


SeH-R«gulatoqr  Organizaflons; 
AppOcattom  for  UnlMMl  Trading 
Prfvttogi0s  mkI  of  Opportunity  for 
Hearing;  PtiMacMphla  Stock  Exchange, 
Inc. 

October  31. 1988. 

The  above  named  national  securities 
exchange  haa  filed  applicationa  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the      ' 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  tmlisted 
trading  privileges  in  the  following 
securities: 

Baltimore  Bancorp 
Common  Stock.  $5  Par  Value  (File  No. 
7-3977) 
Sterling  Chemicals,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3978)  i 

Cypress  Semiconductor  Coiporation 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3979) 
Jackpot  Enterprises,  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-3980) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  21. 1986, 
written  data,  views  and  ar-guments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Coinmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autbority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-25629  Filed  11-3-88;  a-45  am) 
BNJJNQ  cooe  Wie-01-MI 
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[ReL  No.  34-26228;  Ale  Nos.  SR-Phlx- 
88-29,  SR-CBOE-88-19] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Chicago  Board  Option*  Exchange, 
Inc.;  Notice  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Changes 

On  October  3  and  17. 1988.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  and  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  (collectively 
the  "Exchanges"),  respectively, 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  *  thereunder, 
proposed  rule  changes  to  amend, 
respectively,  Phlx  rule  1001  and  CBOE 
Rule  4.11  to  provide  greater  flexibility  in 
the  establishment  of  position  and 
exercise  limits  for  stock  options. 

Currently,  position  limits  for 
indiviily^l  stock  options  are  determined 
in  accordance  with  a  three-tiered  system 
established  in  April  1985.'  Pursuant  to 
this  system,  an  underlying  stock  which 
meets  specific  standards  governing 
trading  volume  and/or  number  of 
outstanding  shares  will  qualify  the 
overlying  option  for  either  an  8,000. 
5,500,  or  3,000  contract  position  Umit. 
Under  current  practices,  the  Exchanges 
review  the  volume  and  outstanding 
share  information  of  all  underlying 
stocks  every  six  months  (in  January  and 
July)  to  determine  which  contract  limit 
shall  apply  for  the  following  six  months. 
If  an  underlying  stock  meets  the 
requirements  of  a  higher  position  limit, 
the  higher  limit  is  effective  the  first 
business  day  following  the  January  or 
July  review  period. 

The  proposed  rule  changes  will  revise 
the  current  review  procedures  such  that 
the  Exchanges,  in  their  descretion.  may 
increase  an  option's  position  limit  before 
the  next  six-month  review  date  if. 
subsequent  to  one  six-month  review  but 
prior  to  the  next  review,  and  increase  in 
the  option's  trading  volume  and/or 
outstanding  shares  would  make  a  stock 
eligible  for  a  higher  position  limit  at  the 
next  review  period.  Nothing  in  the 
proposed  rule  changes,  however,  shall 
change  the  current  six-month  review 
process  that  occurs  in  January  and  July. 
In  this  regard,  even  if  an  option  becomes 
eligible  for  a  higher  position  limit 
between  review  periods,  all  subsequent 
calculations  of  that  option's  trading 


'  15  U.S.C.  788(b)(1)  (1962). 
«  17  CFR  240.19b-«  (1988). 

*  See  Securities  Exchange  Act  Release  No.  21907 
(March  29. 1985),  50  FR  13440. 


volume  and/or  outstanding  shares  for 
position  limit  purposes  will  continue  to 
be  based  upon  the  six-month  period 
immediately  preceding  the  January  or 
July  review  period,  whichever  is 
appropriate.  The  proposed  rule  changes 
also  do  not  alter  the  existing  position 
limit  criteria  relating  to  outstanding 
shares  and/or  trading  volume.* 

The  Exchanges  state  that  the 
proposed  rule  changes  are  designed  to 
provide  liquidity  to  certain  options 
without  increasing  the  potential  for 
market  manipulation.  The  Exchanges 
note  that  frequently  an  underlying  stock 
meets  or  surpasses  the  eligibility 
requirements  for  a  higher  position  limit 
prior  to  the  next  six-month  review.  The 
Exchanges  note  further  tfiat.  under 
current  rules,  an  option  that  qualifies  for 
a  higher  position  limit  before  the  next 
review  period  remains  at  the  lower  limit 
until  the  next  semi-annual  review  is 
conducted.  The  Exchanges  suggest  that 
limiting  an  option  which  is  qualified  for 
a  higher  position  limit  to  the  lower  limit 
can  discourage  market  participation  by 
institutions  and  other  market 
participants  with  substantial  hedging 
needs. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  Act  and  in  particular  the 
requirements  of  Section  6  and  the  Rules 
and  Regulations  thereunder.  More 
specifically,  the  Commission  believes 
that  the  proposed  rule  changes  will  help 
provide  additional  liquidity  to  certain 
options  by  increasing  institutional  and 
individual  investor  participation  in  the 
trading  of  those  options  without  altering 
the  existing  position  limit  criteria.  In 
addition,  because  options  can  be  used  to 
hedge  existing  stock  portfolios,  the 
Commission  believes  that  acceleration 
of  the  date  upon  which  a  qualified 
option's  increased  position  limit  takes 
effect  will  provide  investors  with  a 
useful  tool  to  hedge  more  effectively 
underlying  stock  positions. 

The  Commission  believes  further  that 
any  increase  in  an  option's  position  limit 
before  a  semi-annual  review  period  will 
not  result  in  investor  confusion.  The 
Exchanges  specifically  have  indicated 
that  they  will  provide  their  member 
firms  with  adequate  notice  of  any 
increase  so  as  to  ensure  the  investment 


*  For  example,  under  current  Phlx  and  CBOE 
rules,  if  during  the  First  two  months  after  a  six- 
month  review  a  stock  with  an  options  position  limit 
of  5..S00  contracts  trades  40.000.000  shares,  the 
position  limit  would  remain  at  5.500  contracts  even 
through  the  option  would  qualify  for  an  8.000 
contract  limit  at  the  next  six-month  review.  The 
Exchanges'  proposed  rule  changes  would  allow  the 
Exchanges,  at  their  discretion,  to  raise  the  limit  to 
8,000  contracts  after  the  stock  had  reached  the 
requirements  for  an  8.000  contract  limit. 


community  is  aware  in  advance  of  the 
changed  position  limit.' 

Finally,  the  Commission  believes  that 
the  proposed  rule  changes,  along  with 
the  recently  approved  two-year  pilot 
program  permitting  a  position  limit 
exemption  for  up  to  twice  the  existing 
position  limit  where  equity  option 
positions  are  hedged  on  a  one-for-one 
basis  with  underlying  stock."  will  assist 
specialists  and  market  makers  in 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register 
because  the  Commission  recently 
approved  a  substantially  identical 
proposal  to  provide  greater  flexibility  in 
determining  position  limits  for  stock 
options  submitted  by  the  American 
Stock  Exchange.  Inc.''  In  addition, 
because  the  current  position  limit 
criteria  for  equity  options  have  not 
changed,  the  Commission  does  not 
believe  that  the  proposed  rule  changes 
raise  any  additional  market  disruption 
or  manipulation  concerns. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  each  exchange's  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 


•  In  this  regard,  the  Commission  expects  that  the 
Exchanges  will  exercise  judgment  in  determining 
whether  to  raise  an  option's  limit  so  that  the  six- 
month  review  will  remain  as  the  review  period  for 
the  overwhelming  majority  of  options.  For  example, 
it  would  be  more  consistent  with  the  Exchanges' 
discretion  under  the  proposed  rules  for  them  to  raise 
the  limit  for  an  option  with  a  5.500  limit  if  the 
underlying  stock  reaches  the  40.000.000  share 

'    trading  threshold  two  months  before  a  six-month 
review  than  if  it  reached  it  one  week  before  a  six- 
month  review. 

•  See  Securities  Exchange  Act  Release  No.  25738 
(May  24. 1986|,  53  FR  20201. 

■"  See  Securities  Exchange  Act  Release  No.  26092 
(September  19. 1988).  53  FR  37073. 
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respective  exchange.  All  submissions 
should  refer  to  the  file  numbers  in  the 
caption  above  and  should  be  submitted 
by  November  25. 1988. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  changes  be,  and  hereby 
are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

Dated:  October  31,  1988. 
|FR  Doc.  88-25585  Filed  ll-i-88;  8:45  am) 

BtUJNO  CODE  MIO-OI-M 


[Rel.  No.  34-26226;  File  No.  SR-MBS- 
88-15] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing    . 
and  Order  Granting  Accelerated 
Temporary  Approval  of  Proposed  Rule 
Change  . 

On  September  1, 1988,  the  MBS 
Clearing  Corporation  ("MBSCC")  filed  a 
proposed  rule  change  (File  No.  SR-MBS- 
88-15)  with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Seciu-ities 
Exchange  Act  of  1934,  ("Act").  15  U.S.C. 
78s(b)(l).  The  proposal  would  impose  a 
schedule  of  penalties  on  MBSCC 
participants  ("Participants")  who  fail  to 
make  timely  payment  of  their  debit 
balances.  On  October  26, 1988,  MBSCC 
filed  an  amendment  to  the  proposal  to 
change  the  basis  of  the  filing  to  section 
19(b)(2)  of  the  Act.  15  U.S.C.  78s{b)(2). 
The  Commission  is  pubHshing  this 
notice  to  solicit  comments  on  the 
proposal  and  is  granting  accelerated 
temporary  approval  of  the  proposal  as 
described  below. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  would 
impose  a  schedule  of  penalties  on 
Participants  in  the  MBSCC  Depository 
Division  ("Depository  Division")  who 
fail  to  make  timely  payment  of  their 
debit  balances.  First,  if  payment  of  a 
Participant's  debit  balance  is  received 
after  the  Depository  Division's  4:15  p.m. 
(EST)  cutoff  time,  under  the  proposal 
Participants  would  be  charged  one  of 
the  following  penalties: 


Amount  ol  paymant 


(l)S50.000orless 

(2)S50,001  to  SI  50,000... 


Panatty 


S50. 
100. 


•  IS  U.S.C  788(b)(2)  (1982). 

•  17  CFR  200;a)-3(a)(12)  (1988). 


Amount  of  payment 

Penafty 

(3)  $150,001  to 

250. 

$1,000,000. 

(4)  more  than 

250  or  the  amount  equal 

$1,000,000. 

to  orte  day's  interest 

at  the  rate  o(  1  %  per 

annum,  wfnctfever  is 

greater. 

Second,  if  as  a  result  of  a  late 
payment  or  nonpayment  of  a 
Participant's  debit  balance,  the 
Depository  Division  is  required  to 
borrow  or  advance  funds  to  cover  the 
debit  balance,  the  Depository  Division 
would  charge,  in  addition  to  interest,  but 
in  lieu  of  the  penalty  specified  above,  a 
penalty  equal  to  the  greater  of  $500  or 
one  day's  interest  at  250  basis  points 
(2.5%). 

II.  MBSCC's  Rationale  for  the  Proposal 

MBSCC  states  that  the  proposed 
penalties  are  consistent  with  section 
17A  of  the  Act  in  that  they  promote  an 
accurate  clearance  and  settlement  of 
securities  transactions  among 
Participants  and  provide  appropriate 
disciplinary  action  for  violation  of  the 
p;-ovisions  of  the  Depositoiv  Division 
rules.  ^ 

III.  Discussion 

The  proposed  penalties  are  being 
adopted  pursuant  to  Article  II,  Rule  5, 
section  3(d)  and  Article  VI.  Rule  3  of  the 
Depository  Division  rules,  which 
generally  provide  that  MBSCC  may 
assess  Participants  a  fine  for  failure  to 
make  timely  payment  sof  their  debit 
balances.  "The  proposed  penalties  are 
subject  to  appeal  under  Article  VI,  Rule 
7,  section  1(c)  of  the  Depository  Division 
rules,  and  under  Article  VI.  Rule  3,  no 
penalty  becomes  effective  until  five 
days  after  notification  of  the  imposition 
thereof.  Penalties  are  automatically 
stayed  during  the  pendency  of  any 
appeal. 

The  Commission  bfilieves  that 
temporary  approval  of  the  proposed 
penalties  is  justified.  The  proposed 
penalties  are  adopted  from  Depository 
Division  rules  considered  and  discussed 
in  the  Commission  order  granting 
MBSCC  temporary  registration  as  a 
clearing  agency.*  The  Depository 
Division  rules  provide  Participants  with 
an  opportunity  to  appeal  the  assessment 
of  the  proposed  penalty,  allowing 
Participants  to  explain  any  mitigating 
circumstances.  Finally,  the  Commission 
believes  that  the  proposed  penalty  will 
encourage  Participants  to  make  timely 
payment  of  their  debit  balance  and 


■  See  Temporary  Registration  Order  (Securities 
Exchange  Act  Releaae  No.  24048  (February  2. 1987), 
52  FR  4218. 

I 


reduce  risk  of  loss  to  MBSCC  and  its 
Participants.  Therefore,  the  Commission 
believes  it  appropriate  to  temporarily 
approve  the  proposed  rule  change, 
effective  September  1, 1988,  until 
January  5, 1969. 

IV.  Request  fur  Comments 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (2) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 
change  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

Interested  persons  can  submit  written 
comments  about  the  proposal  by  filing 
six  copies  of  their  comments  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
filing,  all  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for    | 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  hfW..  Washington.  DC 
20549.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
MBSCC's  principal  office.  All  comments 
should  refer  to  File  No.  SR-MBS-88-15 
and  should  be  submitted  by  November 
25. 1988. 

V.  Conclusion 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR-MBS- 
88-15)  be,  and  hereby  is.  temporarily 
approved  effective  nunc  pro  tunc 
September  1, 1988,  until  January  5. 1989. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation  |>urauant  to  delegated 
authority. 

Dated:  October  28. 1968. 

lonathan  C.  Katx.  | 

Secretary. 

|FR  Doc.  88-25586  Filed  11-^-88:  8:45  am] 
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[Rel.  No.  34-26230;  Rl«  No.  SR-NAS0-a6- 

34] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Prompt  Payment  for  Investment 
Company  Shares 

The  National  Association  of  Securities  , 
Dealers.  Inc.  ("NASD")  submitted  a 
proposed  rule  change  on  November  21, 
1986  (and  an  amendment  thereto  on 
September  8. 1988).  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-^ 
thereunder  to  add  a  new  paragraph  to 
Article  III.  Section  26  of  the  NASD  Rules 
of  Fair  Practice  in  order  to  establish 
time  frames  within  which  members  must 
transmit  payments  far  Investment 
Company  shares  to  investment 
companies  or  their  agents. 

Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  rule  change  was  given 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
26097.  September  21, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  37380.  September  26. 1968).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD  and,  in  particular,  with  the      v 
requirements  of  section  15A  and  the         1 
rules  and  regulations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change.  SR-NASD-86-34. 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-(3a)(12). 

Dated:  October  31,  1988. 
lohalhan  G.  Katz. 
Secretary. 
[FR  Doc.  88-25587  Filed  11-3-88:  8:45  am] 

BILUNG  CODE  M10-01-M 


(Rei.  No.  34-26229;  File  No.  SR-NASD-SS- 

38] 

Seif-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Minimum  Number  of  Persons  on 
Disciplinary  Hearing  Panels 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
September  19. 1988.  a  proposed  rule 
change  pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 


and  Rule  19b-4  thereunder.  The 
proposal  amends  Article  II.  Section  6  (a) 
and  (b)  of  the  NASD  Code  of  Procedure 
to  reduce  the  minimum  number  of 
persons  on  District  Business  Conduct 
Committee  ("DBCC")  and  Market 
Surveillance  Committee  hearing  panels 
from  three  to  two  persons  and  to  reduce 
the  number  of  persons  required  to  be 
current  DBCC  members  on  DBCC 
iiearing  panels  from  two  to  one. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  changes  was  provided 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No? 
26112,  September  26, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  38397.  September  30. 1988).  ; 

One  comment  letter  was  received  on 
the  proposed  rule  change.'  The 
commentator  argues  that  a  minimum  of 
three  person.^  on  the  panels  is  necessary 
to  achieve  objective  and  impartial 
determinations  and  that  if  more  panel 
members  are  needed,  the  pool  of 
prospective  panelists  should  be 
increased. 

The  Commission  has  reviewed 
carefully  the  arguments  raised  by  the 
commentator,  but  has  determined  to 
approve  the  proposed  rule  change  based 
on  the  NASD's  assertion  in  the  proposal 
that  disciplinary  cases  have  become 
more  numerous  and  complex  and  have 
required  significant  time  commitments 
on  the  part  of  DBCC  and  Market 
Surveillance  Committee  members.  This 
has  led  to  increasing  difficulty  in 
conducting  hearings  due  to  the 
unavailability  of  panel  members.  In 
addition,  the  Commission  notes  that 
under  Article  II.  section  6(f)  of  the  Code 
of  Procedure.  DBCC  and  Market 
Surveillance  Committee  hearing  panels 
present  recommended  findings  and 
sanctions  to  the  full  Committee,  which 
makes  the  final  determination  by  a 
majority  vote.  The  Commission  is 
satisfied  that  the  proposed  rule  change 
is  an  appropriate  response  to  a 
continuing  problem  in  conducting 
disciplinary  hearings. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 


'  Letter  from  William  P.  Splnks.  Vice  President. 
Consolidated  Financial  Investments,  Inc..  to 
Secretary.  SEC  (undated). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
lonathan  G.  Katz. 
Secretary. 

Dated:  October  31, 1988. 
[FR  Doc.  88-25588  Filed  11-3-88;  8:45  am) 
BILUNQ  CODE  MIO-OI-M 


Senior  Executive  Service  Performance 
Review  Board,  List  of  Members; 
Schedule  of  Bonus  Awards 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Listing  of  personnel  serving  as 
members  of  this  agency's  senior 
executive  service  performance  review 
board  and  announcement  of  schedule 
for  awarding  bonuses. 

SUMMARY:  Pub.  L.  95-454  dated  October 
13, 1978  (Civil  Service  Reform  Act  of 
1978)  requires  that  federal  agencies 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  agency's  Performance  Review 
Board  (PRB).  This  notice  announces  the 
PRB  membership  and  the  schedule  for 
awarding  SES  bonuses  in  the 
Commission.  The  Securities  and 
Exhange  Commission  has  established  a 
Performance  Review  Board  consisting 
of: 

1.  George  Kundahl,  Executive 
Director,  PRB  Chairman. 

2.  Daniel  Goelzer,  General  Counsel. 

3.  Linda  Fienberg,  Executive  Assistant 
to  the  Chairman. 

The  Securities  and  Exchange 
Commission  plans  to  award  bonuses  to 
Senior  Executive  Service  members  on  or 
about  January  15. 1989, 

FOR  FURTHER  (NFORMATION  CONTACT: 

Mr.  McConnell.  Office  of  the  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-6004  (202)  272- 
2700. 

Jonathan  G.  Katz. 

Secretary. 

October  31.  1988. 

[FR  Doc.  88-5589  Filed  11-3—88;  8:45  am] 

BILLING  COOC  8010-01-M 


[Rel.  No.  IC-16617;  812-6746] 

Kidder,  Peabody  &  Co.  Incorporated, 
Kidder,  Peabody  Group  Inc.  and 
Webster  Management  Corp.; 
Application 

November  1, 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Extension  of  Time  for 
Comment  Based  on  Reports  Filed 
Pursuant  to  Order  of  Temporary 
Exemption  from  the  Provisions  of 
section  9(a)  of  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Applicants:  Kidder,  Peabody  &  Co. 
Incorporated  ("Kidder").  Kidder. 
Peabody  Group  Inc.  and  Webster 
Management  Corporation  ("Webster ") 
(collectively  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  from  provisions  of 
section  9(a)  of  the  1940  Act. 

SUMMARY:  The  Commission  is  extending 
the  time  period  during  which  interested 
persons  may  comment  on  Applit^ants' 
request  under  section  9(c)  of  the 
Investment  Company  Act  of  1940  for  a 
temporary  and  permanent  order    , 
exempting  Applicants  from  the 
provisions  of  section  9(a).  The 
Commission  issued  a  notice  on  October 
6. 1988  (Investment  Company  Act 
Release  No.  16589),  giving  interested 
persons  until  October  31, 1988.  to 
comment  on  the  application  for  a 
permanent  section  9(c)  order  based  on 
the  information  contained  in  certain 
reports  filed  pursuant  to  a  temporary 
order  issued  on  June  4, 1987  (Investment 
Company  Act  Release  No.  15765) 
("Temporary  Order").  The  Commission 
is  extending  the  time  period  until 
November  25, 1988. 

Filing  Dates:  The  application  was 
filed  on  June  4. 1987.  The  reports 
submitted  pursuant  to  the  Temporary 
Order  were  filed  on  January  29. 1988, 
and  on  June  3. 1988. 

addresses:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  20  Exchange  Place,  New 
York,  N.Y.  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Hamilton.  Staff  Attorney.  (202) 
272-3024.  or  Karen  L.  Skidmore,  Branch 
Chief.  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

complete  application  is  available  for  a 
fee  from  either  the  SEC's  Public 
Reference  Branch  in  person,  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300).  Copies  of 
the  filed  reports  are  available  for  public 
inspection  in  the  Commission's  t*ublic 
Reference  Branch  at  its  Headquarters 
Office  in  Washington,  DC  and  its 
Regional  Office  in  New  York.  For  further 
information,  refer  to  the  Temporary 
Order 


Extension  of  Time  for  Comment 

Notice  is  hereby  given  that  the 
Commission  has  extended  the  time 
period  during  which  interested  persons 
may  comment  on  Applicants'  request  for 
a  permanent  section  9(c)  order  based  on 
the  information  contained  In  the  reports 
described  in  investment  Company  Act 
Release  No.  16589.  Interested  persons 
wishing  to  comment  on  the  application 
based  on  inform.afion  contained  in  the 
reports  should  file  such  comments  with 
the  Secretary  of  the  SEC  by  5:30  p.m..  on 
November  25, 1988. 

For  the  Commission,  by  the  Division  of 
inv^tment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  88-25630  Filed  11-3-88:  8:45  am] 
BILLING  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
October  28,  1988 

The  following  applications  for 
certificates  of  public  cnnvenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45895 

Date  Filed:  October  25. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  22. 1988. 

Description:  Application  of  Canadian 
Airlines  International  Ltd..  pursuant  to 
section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations,  requests  a  foreign  air 
carrier  permit  to  serve  the  Route 
Toronto-Chicago. 

Docket  No.  45901 

Date  Filed:  October  28. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  25. 1988. 


Description:  Application  of  HolidaT 
Airways  Ltd.,  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  initial  foreign 
air'carrier  permit  authorizing" foreign 
charter  air  transportation  of  persons  ar>d 
their  accompanied  baggage,  and 
property  and  mail  between  points  in  the 
United  States  and  point^in  Canada. 
Ph\  His  T.  Kaylor, 

Cfi.i-f.  Documentary  Services  Division. 
[FR  Doc.  8&-2.S638  Filed  11-3-88:  8:45  ami 
BILUNG  COOe  4910-82-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  to  Oept  Cir.;  Public  Debt 
Series— No.  27-88) 

Treasury  Notes,  Series  AG- 1990 

Washington.  October  27. 1988. 

The  Secretary  announced  on  October 
26. 1988,  that  the  interest  rate  on  the 
notes  designated  Series  .AG-1990, 
described  in  Department  Circular — 
Public  Debt  Series — No.  27-88  dated 
October  20. 1988.  will  be  8V4  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8V4  percent  per  armum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc  88-25542  Filed  11-3-88;  8:45  am] 
BILLING  COOE  4(10-40-M  ^~ 


UNITED  STATES  INFORMATION 
AGENCY 

Private  Sector  Annual  Meeting 

The  Annual  meeting  of  the  USIA 
Private  Sector  Committees  will  be  held 
on  Thursday.  November  17, 1988  from 
10:30  a.m.  to  12:30  p.m. 

Location  of  the  meeting  will  be  in  the 
Loy  Henderson  conference  room  at  the 
Department  of  State. 

Advisory  committees  represented  at 
this  session  are:  Book  and  Library. 
Radio  Engineering.  VOA  Broadcast. 
Television  Telecommunications. 
Medical  Science. 

Please  contact  Louise  G.  Wheeler  on 
202-485-8889  for  further  information. 

Dated;  November  1. 1988. 
LouiM  G.  Wbeeler. 

Director  Private  Sector  Committees. 
[FR  Doc.  25576  Filed  11-3-88;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains   editorial   corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttie 
Office  of  the  Federal   Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in   the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  773 

Requirements  for  Surface  Coal  Mining 
and  Reclamation  Permit  Approval; 
Ownership  and  Control 

Correction 

In  the  issue  of  Tuesday,  November  1, 
1988,  on  pages  44144  and  44145,  in  the 
correction  to  rule  document  88-22541.  a 
portion  of  the  text  was  inconect  and  is 
corrected  as  follows: 

§773.5    [Corrected] 

1.  On  page  44145,  in  paragraph  8,  2nd 
line,  "§  773.5(a)(1)"  should  read 

"§  773.5(a)(2)". 

2.  On  the  same  page  in  paragraph  9.  in 
the  3rd  line,  "director  or"  should  read 
"or  director". 

BILUNQ  CODE  1509-01-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolidated 
Listing  of  Schedules  A,  B,  and  C 
Exceptions 

Correction 

In  notice  document  88-18917  beginning 
on  page  32144  in  the  issue  of  Tuesday, 
August  23, 1988,  make  the  following 
correction: 

On  page  32151,  some  paragraphs  were 
printed  out  of  order.  Beginning  in  the 
first  column  with  paragraph  (k),  and  up 
to  paragraph  (j)  in  the  third  column,  the 
text  is  correctly  printed  below. 

(k)  [Reserved] 


Federal  Register 

Vol.  53.  No.  214 

Friday,  November  4,  1988 


J 
(1)  Food  Safety  and  Inspection 

Service.  (l)-(2)  [Reserved] 

(3)  Positions  of  meat  and  poultry 

inspectors  (veterinarians  at  GS-11  and 

below  and  nonveterinarians  at 

appropriate  grades  below  GS-ll)  for 

employment  on  a  temporary, 

intermittent,  or  seasonal  basis,  not  to 

exceed  1,280  hours  a  year. 

(m)  Federal  Grain  Inspection  Service. 

(1)  One  hundred  and  fifty  positions  of 

Agricultural  Commodity  Aid  (Grain), 

GS-2/4;  100  positions  of  Agricultural 

Commodity  Technician  (Grain),  GS-4/7; 

and  60  positions  for  Agricultural 

Commodity  Grader  (Grain),  GS-5/9,  for 

temporary  employment  on  a  part-time, 

intermittent,  or  seasonal  basis  not  to 

exceed  1,280  hours  in  a  service  year. 

Section  213.3114  Department  of 
Commerce 

(a)  General.  (l)-(2)  [Reserved] 

(3)  Not  to  exceed  50  scientific  and 
technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  Office  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant, 
GS-301-8,  in  the  Office  of  Economic 
Afiatrt.  New  appointments  may  not  be 
Bade  afW  March  3a  1979. 

(c)  [Kaaerfsdl 

Managers,  tt^enrteora.  I 
clerks,  interviewen,  aad  ( 
the  field  service,  for  (1)  i 
time  or  intermittent  employraest  fal 
connection  with  major  economic  and 
demographic  censuses  or  with  surveys 
of  a  nonrecurring  or  noncyclical  nature; 
and  (2)  indefinite  employment  for  the 
duration  of  each  decennial  census  for 
key  employees  located  at  the  Master 
District  offices  (MDO)  and  Processing 
Offices  (PO):  Provided,  That  temporary, 
part-time  employment  of  the  nature 
described  in  (1)  above  will  be  for 
periods  not  to  exceed  1  year,  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 


(1) 


(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part-time 
basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-12  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under  this 
authority  may  not  exceed  2  years. 

(e)-(h)  [Reserved]  '«*» 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  {10  Thirty  positions 
at  GS-12  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  under  the  jurisdiction 
of  the  Under  Secretary  for  International 
Trade.  Incumbents  will  be  assigned  to 
advisory  rather  than  to  operating  duties, 
except  as  operating  and  administrative 
responsibility  may  be  required  for  the 
conduct  of  pilot  studies  or  special 
projects.  Employment  under  this 
authority  will  not  exceed  2  years  for  an 
individual  appointee. 

(2)  Not  to  exceed  40  positions  of 
Managers  and  Deputy  Managers  of 
International  Trade  Fairs  and  Exhibit 
Programs  in  foreign  countries  when  the 
duties  require  a  considerable  portion  of 
the  employee's  time  to  be  spent  in 
foreign  countries. 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  through  GS-15,  to  be  filled 
by  persons  qualified  as  industrial  or 
marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
ta  industrial  production,  industrial 

ttkxtf  and  related  problems,  market 
I  and  trends,  retail  and 

I  practices,  distribution 
,  or  business 
[  practices  applicable 
to  OBS  or  MMa  af  te  saneot  segments 
of  U.S.  liiifciilij  wmmi  bqr  dM  Under 
Secretary  far  lalaaidlMal  Ttade.  and 
the  subordinate  oam^tmumM  d  bis 
organization  whi^  an  iBwlwad  in 
Domestic  Business  mattKl. 
Appointments  under  this  aidharlty  Bay 
be  made  for  a  period  of  not  to  exceed  2 
years  and  may,  with  prior  approval  of 
OPM,  be  extended  for  an  additional 
period  of  2  years. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Late  Season, 
and  Bag  Possession  Limits  for  Certain 
Migratory  Game>Birds  in  the  United 
States 

Correction 

In  rule  document  88-22121  beginning 
on  page  37944  in  the  issue  of 
Wednesday,  September  28, 1988,  make* 
the  following  correction: 

A  column  of  text  which  should  have 
appeared  as  the  last  column  of  figures 
on  page  37953  inadvertently  appeared  as 
the  first  column  of  figures  on  page  37954. 
The  text  of  pages  37953  and  37954  is 
correctly  printed  below. 

Note:  For  a  Fish  and  Wildlife  Service 
correction  to  this  document,  see  the  Rules  and 
Regulations  section  of  this  issue. 
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Coots 

Ga  1 1  inul  es/Moortiens  ( 4 ) 


Same  as  for  ducks 
Nc^•.    12<Jan.    20. 
Nov.   23-<Jan.   31. 
Luiuts  inclixie  no  more  than: 
Canada  or  wtute- fronted 
Snou  (including  blue) 
and  brant 


Ducks 

Coots 

Gal 1 inul es/Moorhens ( 4 ) 

Geese: 

Canada 

Hhlt*-frontad 

Snou  (including  blue) 
and  brant 

UJll^Js: 
Ducks: 
Nqrth  Zone  (1) 

5l  Z.one  (1) 
'South  Zone  (1) 


mm-- 

North  ZQoe(l) ; 

Tri-Oojnty  Zons(l) 
HanvainJer  of 
North  Zona 
Central  Zone  (1) : 
Tri-County  Zoned) 
Remainder  of 
Ce.-,tral  Zone 
South  Zone  ( i ) : 

Southern  Illinois  Ouota 
Zone  (Alexander,  Jackson, 
Union,  and  Killlamson 
Counties)  Nov. 

Rend  Lake  C'-iota  Zone 

iFi-anklin  a-nd  Jefferson 
Counties)        Ncv. 
Remainder  of 

South  Zone        New. 
Limits  Include  no  more  than: 
Canada 

V*ut»-fronted 
Snow  (Including  blue) 
arxi  brant 


Nov.    25-Dec.    18 
Dec.   26-Jan.    1. 


Nov.   26-Jan.   29. 


21-Jan.   9. 


21-C:an.   9. 


:i-Jan.   9. 


South  Zone  (1) : 
Posey  County  (3) 
Ronainder  of 
South  Zone 

Ohio  Riv«r  Zone(l): 
K»ey  County 


Dae.    13^an.  31. 


Oct.  22-Oct.  30  t 
Nov.  19^an.  18. 


Dec.  13-aan.  31. 


15 

15(5) 
5 

2 

5 


30 
15(5) 
5 


Same  as  for  ducks 
Sept.    1-Nov.   9. 

15 

15(5) 

5 

30 

■    30(5) 

10 

Jan.   14-Jan.   29. 
Ncv.    26-Jan.   29. 

1 
2 

2 

4 

.  10 


Oct. 

29-Nov.    27. 

Ncjv. 

5-Dec.  4. 

Ncv. 

11-Dec.    10. 

Same 

as  tor  dac>;s 

15 

30 

5 

10 

Nov. 

5-Dec.    24. 

2 

Oct. 

29-Dec.    17. 

2 

Nov. 

5-Dec.   24. 

1 

Nov. 

5-nec.   24. 

2 

10 


lastiwM 

Ducks: 

3 

6 

North  Zone   (1) 

Oct. 
Nov. 

14-Oct.    16   t 
4-Nov.    30. 

South  Zcna  (1) 

Oct. 
Ncv. 

22-Oct.    24    t 

19-Dec.    15. 

Ohio  River  Zone   (1) 

lJo\'. 
Dec. 

24-Nov.   27  i 
lO-Jan.    4. 

Coots 

Sa^nB 

A3  tor  ducks 

15 

30 

Gailihules/lfc)orhens(4) 

Sept 

1-Nov.   9. 

15(5) 

30(5) 

Geese: 

5 

10 

Canada(3): 

2 

4 

North  Zona  (1) 

Oct. 
Nov. 

14-Oct.    IC   i 
4-Jan.   9. 

if-i.  y. 


& 


■fv: 


20 


FaiBinder  of  Ohio 
River  Zone 
Other  Geese: 


Nov.   12-Jan»  20. 


North  Zone(l) 

Oct.    14-Oct.    16  t 

Nov.   4-Jan.  9. 

South  Zone(l) 

Oct.   22-Oct.    30  i 

Nov.    19-Jan.    18. 

Ohio  River  Zone(l) 

^kTJ.   i2-Jan.  20. 

Limits  include  no  more 

than: 

White-fronted 

Snow  (includirq  blue) 

and  brant 

lg>« 

Ducks: 

North  Zone(l) 

Oct.   «-Oct.   9  k 

Oct.   22-Ncw.    18. 

South  Zoned) 

Oct.   22-Oct.   28  t 

Iter/. 

i-Nov.    27. 

Coots 

Same  fa  lor  ducks 

Geeaas 

Canaite: 

.Southwest  Zone   (1) 

Oct. 

15-NC7V.   28. 

Remainder  of  State 

Oct. 

1-Nov.    14. 

Other  geese: 

Southwest  Zone   (1) 

Oct. 

)5-Dec.   23. 

R«iiainder  of  State 

Oct. 

1-Dec.   9. 

Limits  inclurle  no  more 

» 

than: 

Wilte-fronted 

♦ 

Snow   (including  blue) 

and  brant 

Kentucto 

24-Nov.   2^  t 

Duc)<£ 

Nov. 

Dec. 

10-Jan.   4. 

Pintails 

Nov. 

24-NOV.    27. 

Coots 

Sama 

as  for  ducks 

Gal 1 inul es/Moorhena ( 4 ) 

Nov. 

24-Jan.   20. 

Ceese(2): 

Canada: 

v«stem  Zor-a  (1)  (3) 

Dec. 

10-Jan.   28. 

henainder  of  State 

Nov. 

24-Jan.    31. 

Ot-ler  gees* 

tiov. 

24^an.   28. 

Limits  include  ro  more 

t.nan: 

Hhite-front&d 

Snow  (including  bluej 

ard  brant 

- 

Uxiisiani 

1 

Ducks: 

f     ' 

East  Zone    11] 

tlov. 

19-llov.    27    i 

Dec. 

19<Jan.   8. 

West  Zone  d) 

llov. 

19-Dec.   4  ( 

Dec. 

26-Jan.   8. 

Coots 

Sajna 

as  for  ducks 

Ga  1 1  inules/Moorhe.ns  ( 4 ) 

I.'o-/. 

19-Jan.    20. 

Geese: 

Canada 

Closed. 

Other  Geese: 

East  Zoned) 

Nov. 

:9-Jan.   27. 

Mest  Zone   (1) 

New. 

19-Dbc.    7   (. 

Limits  inclule  no  mora 
than: 

V»iita-frontad 

Snow  (Including  blue) 
and  txant 


4 
10 


15 

5 

2 


30 

10 
4 


3 

1 

13 

15(5) 

5 

2 


4 
10 


6 
2 

30 

30(5) 

10 

4 


4 

10 


n 

a. 
a 


< 

u 

Z 

p 

to 


D. 

a 
«< 

%• 

2 

o 
< 

n 

3 

cr 

n 


15 

15(5) 


n 


30 
30(5) 


10 


4 

iO 


CO 


n 

o 

^ 

n 

CO 


1 


^ 


Mifhlqsn 

Ducks: 

North  Zone   (1) 

Oct. 

8-Hov.    (■. 

Middle  Zone  (1) 

Oct. 

8-NoV.    6. 

South  Zone  (1) 

Oct. 

15-Ncrv.   10  t 

Nov. 

25-Nov.   27. 

Coots 

Same 

as  for  ducks 

Gal 1 inules/Moorhens ( 4 ) 

Sajne 

as  for  ducks 

Geese: 

CannrtnO): 

North  Zcne  (l)i 

0 

Superior  Onunties 

Goose  Management 

Area   (1) 

Sept 

.    26-Nov.    4 

Renviinder  of 

North  Zone 

Sept 

.    26-Hov.    4. 

Middle  Zone  (1) 

Oct. 

8-Nov.    16. 

South  Zone   (1) : 

Allegan  County 

Goose  Management 

Area(l) 

Oct. 

15-fIov.    27. 

Musloagon  Wastewater 

Goose  Management 

Area   (1) 

Oct. 

15-Ncrv.    n   ( 

Dec. 

1-Dec.    13. 

Saginaw  County 

Goose  Managtrroent 

Area  (1) 

Oct. 

1-Nov.    13  t, 

Nov. 

25-Nov.   27. 

Fish  Ftoint  Gonse 

k                         Management  Area(l) 

Oct. 

1-Nov.    13  & 

Nov. 

25-NOV.    27. 

Southern  Mich.'^an 

Goose  Management 

Aread) 

Oct. 

25-Nov.    13   «, 

Nov. 

25-Dbc.    14   & 

Jan 

7-Feb.    5 

Remainder  of  South 

Zone 

Oct. 

15-Nov.    13   i 

Nov. 

25-Dec.    4. 

Other  geese: 

(Seascns  are  concurrent 
with  Canada  goose  seasons 
except  in  the  Southern 
Michigan  Goose  Management 
Area,  where  the  Jan.  7- 
to  Feb.  5  special  season 
is  for  Canada  geeiie  only) 
Limits  inclixle  no  more 
than: 

White- fronted 

Snow  (including  blue) 
and  brant 


Minnesota 

OucKs: 

Lijnits  include  no  more  than: 

Mallards  (no  more  than 
1  feiMie  mallard  daily 
or  2  in  possession) 

Pintails 

Blactc  ducks 

Wood  ducks 

Redheads 

Pintails 
MBrgansera  (no  mora  than 

1  hooded  merganser 

daily  or  2  in  possession) 
Coots 
Ga  1 1  inules/Moorhens  ( 4 ) 


15 

15(5) 
5 


30 

30(5) 

10 


»-•) 

"■• 

A 

!> 

10 

Oct.    8-Nov.    6. 

3 

6 

2 

4 

Oct.    8-Oct.     14. 
Oct.    8-Oct.    14. 

1 

1 
2 
1 
1 

2 

2 
4 
2 

2 

S^une  as  for  ducks 
Oct.    8-Nov.    6. 

5 

15 

10 
30 
10(r,) 
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Geese: 

Canada: 

West  Central  Zone(l) 

Lac  qui  Pjirle 

Zone(l)(3) 

Oct. 

8-Ncv. 

6.. 

Remainder  of  West 

Central  Zone 

Oct. 

8-Nov. 

6.- 

Southeastern  Zone   ( i ) : 

Metro  Goose  Management 

Block(l)   airl  Olireted 

County 

Oct. 

1-Dec. 

9  i 

Dec. 

16-Dec 

.    25 

Renainder  of  South- 

eastern Zone 

Oct. 

1-Dec. 

9. 

Penainder  of  State 

Oct. 

1-Nov. 

9. 

Other  geese: 

West  Central  Zone(l) 

Oct. 

8-Nov. 

6. 

Southeastern  Zone(l) 

Oct. 

1-Dec. 

91. 

Remaindar  of  State 

Oct. 

1-Nov. 

9. 

Llnits  include  no  more 
than: 

White-fronted 

Snow  (includir»3  blue) 
and  brant  ■ 


Mississippi 

Ducks 

Dec. 

10-Jan.  8. 

Coots 

Same 

as  for  duckfl 

Ga 1 1 inules/Ttoorhens ( 4 ) 

Oct. 

15-Dec.   23. 

Geese: 

Canada: 

Sardis  Zona  (1) 

DSC. 

5-Dec.   14  i 

Jan. 

12^an.   31. 

Remainder  of  State 

Jan. 

17-jan.   31. 

Other  geese 

Nov. 

23-Jan.    31. 

Limits  include  no  iicre  than: 
White-fronted 
Snaw  (including  blue)  ', 
amd  brant 


Missouri 
Ox^ks: 

North  Zone  (1) 

South  Zone  (1) 

Mergansers  (exc^A  hooded) 
Hooded  meiigansers 
Coots 
Geese(2) : 
Canada: 

North  .Zone  (1) : 
Swan  Lake 
Zone  (1)  (3) 

Southeast  Zone(l) 
Ranainder  of 
North  Zone 

South  Zone  (1) : 
Southeast  Zone  (1) 
Reminder  of 
South  Zone 

:>th^  geese: 
North  ZQne(l): 
Southeast  Zone 
Remainder  of 
North  Zona 
South  Zona(l) 
Llnlta  Include  no  nora 
than: 
Wiite-fronted 


Nov.  5-Dec.  4. 
Km.    19-Dec  4  d 
Dec.  26-Jan.  8. 
Saine  as  for  ducks. 
Same  as  for  ducks. 
Same  as  for  ducks. 


Nov.  5-NOV.  14  4 

Nov.  25-Dsc.  24. 

Dec.  4-Jan.  22. 

Nov.  5-Ncw.  14  ( 

Nov.  25-Dec.  24. 

Dec.  4-\Jan.  22. 

Nov.  19-r)ec.  4  ( 

Dec.  26-Jan.  18. 


Nov.  14-Jan.  22. 


NiSv.  5-Jan.  13. 
Nov.  14-Jan>  22. 


10 


3 

15 

15(5) 

5 

1 


3 

1 

15 

5 


10 


6 

30 

30(5) 

10 

2 


4 
10 


6 
2 

0 
,0 


r 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Grants  and  Cooperative  Agreements 

agency:  Office  of  Management  and 

Budget. 

action:  Proposed  Revision  of  Circulars 

A-102  and  A-110. 

summary:  This  notice  o^ers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  circular  that  would  replace 
Office  of  Management  and  Budget 
Circulars  A-102,  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,"  dated  March  3, 
1988.  and  A-110.  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations,"  dated  July  1. 
1978.  The  proposed  circular  contains 
guidance  to  the  Federal  agencies  on 
grants  management  issues  which  are 
internal  to  the  Federal  agencies. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  Federal  agencies  are  proposing 
a  conmion  regulation,  "Uniform 
Administrative'Requirements  for  Grants 
and  Cooperative  Agreements,"  which 
contains  fiscal  and  administrative 
requirements  for  grantees. 
DATES:  Comments  must  be  received  on 
or  before  January  3. 1989. 
ADDRESS:  Comments  should  be 
submitted  to  the  Financial  Management 
Division,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Breul,  Financial  Management 
Division,  Office  of  Management  and 
Budget.  Washington,  DC  20503.  (202) 
395-3050. 

SUPPLEMENTARY  INFORMATION:  An 
interagency  task  force  under  the 
President's  Council  on  Management 
Improvement  (PCMI)  was  established  to 
review  existing  guidance  for  managing 
Federal  aid  programs.  On  June  18, 1984, 
OMB  published  a  Notice  in  the  Federal 
Register  (49  FR  24958)  announcing  the 
review  and  seeking  public  comment  on 
over  50  issues  and  possible  options  for 
each.  Federal  agencies.  States,  local 
governments,  interest  groups,  business 
organizations,  and  nonprofit 
organizations,  as  well  as  members  of 
Congress  submitted  several  hundred 
comments. 

Five  agency-chaired  teams  developed 
two  products:  a  revised  OMB  Circular 
A-102 — addressed  solely  to  Federal 
agencies,  and  a  government-wide 
"common  rule" — addressed  to  State  and 
local  grantees.  The  proposed 
government-wide  common  rule  stated 
the  fiscal  and  administrative  conditions 
governing  grants  to  State  and  local 


governments  and  subgrantees  which  are 
State  and  local  governments. 

On  March  12. 1987.  the  President 
directed  OMB  to  revise  Circular  A-102 
and  all  affected  Federal  agencies  to 
simultaneously  propose  a  common  rule 
to  adopt  verbatim  government-wide 
grants  management  terms  and 
conditions.  OMB  published  a  proposed 
revision  to  Circular  A-102  as  a  Notice  in 
the  June  9. 1987  Federal  Register  (52  FR 
21816-21818).  Simultaneously,  in  the 
same  issue  (52  FR  21820-21852),  Federal 
grant-making  agencies  proposed  a 
common  rule.  On  March  11, 1988,  OMB 
published  the  final  revised  Circular  A- 
102.  dated  March  3. 1988.  in  the  Federal 
Register.  (53  FR  8027-«)32).  Twenty-four 
agencies  published  the  final 
government-wide  common  rule  on  the 
same  day  (53  FR  8033-8103). 

As  indicated  in  the  President's  Fiscal 
Year  1989  Management  Report,  the 
PCMI  asked  OMB  and  HHS  to  co-chair  a 
similar  effort  to  review  and  issue  a 
common  rule  and  revised  circular  to 
conform  the  grants  management 
requirements  for  non-governmental 
grantees,  now  covered  by  OMB  Circular 
A-110.  OMB  issued  a  Notice  in  the 
Federal  Register  on  June  24. 1987 
announcing  this  plan  and  soliciting 
public  suggestions  on  issues  important 
to  business-like  management  of  Federal 
assistance  to  universities,  hospitals  and 
other  nonprofit  organizations. 

Historically,  the  differences  between 
Circulars  A-102  and  A-110  have  been 
few  and  largely  insignificant.  In 
recognition  of  this,  the  six  departments 
and  agencies  (the  Departments  of 
Agriculture,  Education,  Energy.  Health 
and  Human  Services  and  Labor  and  the 
Environmental  Protection  Agency), 
which  implemented  the  two  circulars  in 
departmental  or  agency-wide  rules,  each 
did  so  in  a  common  rule.  Since  these 
agencies  account  for  a  majority  of 
grantees  and  grant  programs,  essentially 
agencies  have  been  applying  a  single 
rule  to  both  governmental  and  non- 
governmental grantees  for  some  time. 

Three  agency-chaired  teams  were 
formed  to  look  at:  (1)  The  "differences" 
between  the  Circulars  A-102  and  A-110, 
(2)  "new  issues"  not  presently  covered 
in  either  circular,  and  (3)  "basic 
research."  Based  on  a  review  of  the 
comments  to  the  July  24, 1987  Notice,  the 
existing  circulars,  and  agency 
implementing  rules,  the  teams  drafted 
amendments  to  the  March  11, 1988 
common  rule  to  expand  its  applicability 
to  non-governmental  grantees  and  make 
other  changes  necessary  to  make  it 
suitable  for  non-governmental  grantees 
as  well  as  governmental  grantees.  The 
proposed  amendments  to  the  common 


rule  are  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Proposed  OMB  Circular 

This  Notice  presents  a  proposed, 
revised  OMB  Circular  to  replace 
Circular  A-110.  containing  guidance  to 
the  Federal  agencies  on  those  matters 
not  covered  in  the  government-wide 
grants  management  common  rule.  The 
uniform  adnttiistrative  requirements 
previously/ound  in  Attachments  "A-O" 
of  Circular  A-110  are  now  contained  in 
the  agencies'  proposed  common  rule. 
What  remains  in  the  revised  circular  is 
OMB  guidance  addressed  solely  to  the 
Federal  agencies  on  those  remaining 
grants  management  issues  which  are 
internal  to  the  Federal  agencies. 

Inasmuch  as  the  guidance  in  the 
revised  Circular  is  virtually  identical  to 
that  in  the  March  3, 1988  revision  to 
Circular  A-102,  OMB  is  proposing  to 
combine  the  two  circulars  into  a  single 
new  circular  under  a  new  number.  The 
new  circular  will  help  distinguish  it  from 
the  old  A-102  and  A-110  and  be  used 
alongside  the  agencies'  single, 
government-wide  grants  management 
common  rule. 

Summary  of  Proposed  Changes 

The  proposed  new  OMB  Circular  is 
based  almost  entirely  upon  Circular  A- 
102  issued  March  3, 1988  for  grants  to 
State,  local  and  Indian  tribal 
governments.  The  proposed  circular 
departs  from  Circular  A-102  in  several 
significant  ways: 

1.  Universities,  Hospitals  and  Other 
Non-Prof  it  Organizations 

The  proposed  Circular  expands  tlie 
applicability  of  the  OMB  guidance  to 
cover  grants  to  institutions  of  higher 
education  (i.e..  public  and  private 
colleges  and  universities),  hospitals,  and 
other  non-profit  organizations,  now 
covered  under  OMB  Circular  A-110. 

This  expansion  means  that  when 
awarding  or  administering  grants  to 
these  grantees,  as  well  as  governmental 
grantees.  Federal  agencies  will  be 
subject,  with  one  exception,  to  the  same 
OMB  guidance  on  pre-award,  post- 
award  and  after-the-grant  matters  as 
finalized  in  the  March  3, 1988  Circular 
A-102.  The  one  exception  concerns  use 
of  the  government-wide  standard 
application  forms  (SF-424).  By  its  own 
terms.  Circular  A-102  requires  agencies 
to  use  the  SF-424  only  for  governmental 
grantees.  The  proposed  revision 
continues  to  require  Federal  agencies  to 
use  the  standard  application  form  only 
for  applicants  which  are  State,  local  and 
Indian  tribal  governments.  The  proposed 
guidance  permits  Federal  agencies  to 


use  those  forms  or  develop  their  own 
forms  and  instructions  for  non- 
governmental applicants.  However,  all 
forms  and  isntructions  are  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act  of  1980. 

2.  Commercial  (For-Profit)  ■ 
Organizations 

For  the  first  time,  an  OMB  circular 
would  provide  guidance  on  the  award 
and  administration  of  grants  to 
commercial  (for-profit)  organizations. 
This  proposed  change  parallels  a  similar 
proposal  by  the  agencies  in  the  common 
rule.  Both  the  proposed  OMB  Circular 
and  the  agencies'  proposed  common  rule 
would  expand  the  applicability  of  the 
fiscal  and  administrative  requirements 
for  grants  to  cover  commercial  (for- 
profit)  organizations  as  well  as 
governmental  and  non-governmental 
organizations  previously  covered  by 
Circulars  A-102  and  A-110. 

3.  Special  Provisions  for  Research 

The  proposed  circular  would  provide 
guidance  to  the  Federal  agencies  on 
circumstances  in  which  they  should  use 
the  special  provisions  for  research 
proposed  as  Subpart  F  in  the  common 
rule.  Subpart  F  is  a  set  of  simplified 
administrative  requirements  which  the 
agencies  are  proposing  as  a  result  of  the 
"Florida  Demonstration  Project." 

In  March  1986.  five  agencies  began  the 
Florida  Demonstration  Project  to  test 
ways  to  increase  research  productivity 
and  reduce  overhead  costs  on  sponsored 
research.  In  March  1988,  the  Presidential 
Task  Force  on  Regulatory  Relief 
approved  expansion  of  the  project  to 
include  research  contracts  as  well  as 
grants  and  to  include  universities  and 
research  facilities  outside  of  Florida.  At 
the  same  time,  the  Interagency 
As"sessment  Committee,  composed  of 
the  senior  policy  officials  of  the 
participating  agencies,  recommended 
immediate  implementation  of  the  most 
successful  subset  of  the  Demonstration 
procedures.  On  May  18, 1988.  OMB 
issued  Memorandum  M-88-20 
authorizing  Federal  agencies  to  make 
routine  use  of  the  simplified  provisions. 

Since  most  of  these  provisions  require 
a  waiver  of  provisions  of  the  common 
rule,  the  agencies  are  proposing  a  new 
Subpart  F  to  permit  routine  application 
of  the  simplified  provisions.  The 
proposed  OMB  Circular  encourages  use 
of  these  provisions  and  provides 
guidance  on  the  circumstance  which  are 
appropriate  for  their  use. 

4.  Miscellaneous 

Paragraph  7h.,  Pre-screening  for 
Delinquent  Federal  Debt  and  paragraph 
8g.,  Administrative  Offset  reflect  credit 


management  policies  in  OMB  Circular 
A-129.  "Managing  Federal  Credit 
'  Programs."  The  former  establishes 
prescreening  procedures  for  determining 
the  financial  responsibility  of  grantees; 
the  latter  concerns  use  of  administrative 
^offset  to  collect  delinquent  debt  owed  to 
the  Federal  Government. 
[Circular  No.  A-xxxJ 

To  the  (leads  of  Executive  Departments  and 

Establishments 
Subject:  Grants  and  Cooperative  Agreements 

1.  Purpose.  This  Circular  establishes 
consistency  and  uniformity  among 
Federal  agencies  in  the  management  of 
grants  and  cooperative  agreements  with 
governmental  and  non-governmental 
organizations.  This  revision  supersedes 
Office  of  Management  and  Budget 
(OMB)  Circulars  No.  A-102.  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments."  dated  March  3. 
1988.  and  Circular  A-110.  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  Other 
Nonprofit  Organizations,"  dated  July  1. 
1976. 

2.  Authority.  This  Circular  is  issued 
under  the  authority  of  the  Budget  and 
Accounting  Act  of  1921.  as  amended:  the 
Budget  and  Accounting  Procedures  Act 
of  1950,  as  amended;  Reorganization 
Plan  No.  2  of  1970;  and  Executive  Order 
11541.  Also  included  in  the  Circular  are 
standards  to  ensure  consistent 
implementation  Qf:  sections  202,  203,  and 
204  of  the  Intergovernmental 
Cooperation  Act  of  1968;  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1983;  sections  6301-08. 
title  31.  United  States  Code;  and.  the 
Federal  Claims  Collection  Standards.  4 
CFR  102.3  and  102.4. 

3.  Background.  On  March  12, 1987,  the 
President  directed  all  affected  agencies 
to  issue  a  grants  management  common 
mle  to  adopt  government-wide  terms 
and  conditions  for  grants  to  State  and 

/;^ocal  governments.  On  March  3, 1988, 
OMB  issued  a  revised  Circular  A-102 
providing  guidance  to  Federal  agencies 
on  business-like  management  of  grant 
programs  to  State  and  local 
governments  and  other  matters  not 
covered  in  the  common  rule.  The 
revision  replaced  and  rescinded  Circular 
A-102,  dated  January  1981,  including 
Attachments  "A"-"P". 

The  President's  Council  on 
Management  Improvement  directed  a 
similar  revision  of  Circular  A-110. 
Inasmuch  as  the  requirements  of  A-110 
are  essentially  the  same  as  A-102,  this 
revision  combines  the  two  virtually 
identical  requirements  into  one  circular 
Accordingly,  this  revision  also  replaces 
and  rescinds  Circular  A-110,  dated  July 
1, 1976,  including  Attachments  "A"-"0". 


4.  Coverage.  To  the  extent  permitted 
by  law.  all  Federal  agencies 
administering  programs  that  involve 
grants  and  cooperative  agreements  with 
governmental  and  non-governmental 
organizations  shall  follow  the  policies  in 
this  Circular  and  simultaneously  issue  a 
common  grants  management  rule, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative 
Agreements"  (common  rule).  If  the 
enabling  legislation  for  a  specific  grant 
program  prescribes  policies  or 
requirements  that  differ  from  those  in 
this  Circular,  the  provisions  of  the 
enabling  legislation  shall  govern. 

5.  Definitions. 

a.  "Government"  means  a  State  or 
local  government  or  a  federally 
recognized  Indian  tribal  government. 

b.  "Grant"  means  an  award  of  Federal 
financial  assistance,  including 
cooperative  agreements,  in  the  form  of 
money,  or  property  in  lieu  of  money.  The 
term  does  not  include  technical 
assistance  which  provides  services 
instead  of  money  or  other  assistance  in 
the  form  of  loans,  loan  guarantees, 
interest  subsidies,  insurance,  or  direct 
appropriations. 

c.  "Non-governmental  organization" 
means  a  public  or  private  institution  of 
higher  education,  a  public  or  private 
hospital,  an  Indian  tribe  or  an  Indian 
tribal  organization  which  is  not  a 
federally-recognized  Indian  tribal 
government,  a  quasi -public  or  private 
non-profit  organization,  or  a  commercial 
organization.  The  term  does  not  include    f' 
an  individual.  Federal  agency,  foreign  or  I 
international  organization  (such  as  an       j, 
agency  of  the  United  Nations).  ~, 
Government-owned  contractor  operated  ' 
facility,  or  research  cAiter  providing 
continued  support  for  mission  oriented 
large  scale  programs  that  are 
Government-owned  or  controlled  or  are 
developed  as  a  federally-funded 
Research  and  Development  Center 
under  Office  of  Federal  Procurement 
Policy  letter  84-1. 

6.  Deviations.  The  Office  of         • 
Management  and  Budget  may  grant 
deviations  from  the  requirements  of  this 
Circular  when  permissible  under 
existing  law.  However,  in  the  interest  of 
uniformity  and  consistency,  deviations 
will  be  permitted  only  in  exceptional 
circumstances. 

7.  Pre-Award  Policies. 

a.  Use  of  grants  and  cooperative 
agreements.  Sections  6301-08.  title  31, 
United  States  Code  govern  the  use  of 
grants,  contracts  Snd  cooperative 
agreements.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
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or  stimulation  authorized  by  Federal 
statute.  Contracts  shaU  be  used  when 
the  principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

The  statutory  criterion  for  choosing 
between  grants  and  cooperative 
agreements  is  that  for  the  latter, 
"substantial  involvement  is  excepted 
between  the  executive  agency  and  the 
State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreements." 

b.  Advance  Public  Notice  and  Priority 
Setting. 

(1)  Federal  agencies  shall  provide  the 
pubhc  with  an  advance  notice  in  the 
Federal  Register,  or  by  other  appropriate 
means,  of  intended  funding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute.  These  priorities  shall  be 
approved  by  a  policy  level  officiaL 

(2]  Whenever  time  permits,  agencies 
shoiild  provide  the  public  an  opportunity 
to  comment  on  intended  funding 
priorities. 

(3)  All  discretionary  grants  in  excess 
of  $25,000  shall  be  reviewed  for 
consistency  with  agency  priorities  by  an 
agency  policy  level  official. 

c.  Application  Forms. 

(1)  For  applicants  which  are 
nongovernmental  organizations, 
agencies  may  use  the  standard 
application  forms  de^ribed  below  or 
shall  develop  and  use  forms  and 
instructions,  subject  to  OMB  clearance 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  35)  and  5  CFR  Part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public." 

(2)  For  applicants  which  are 
governments,  agencies  shall  use  the 
following  standard  forms  and  follow  the 
instructions  in  paragraphs  (3)-  (7), 
unless  they  obtain  OMB  approval  under 
the  Paperwork  Reduction  Act  of  1980: 

•  SF-424  Facesheet 

•  SF-424A  Budget  Information  (Non- 
Construction) 

•  SF-424B  Standard  Assurances 
(Non-Construction) 

•  SF-424C  Budget  InformaUon 
(Construction) 

•  SF-424D  Standard  Assurances 
(Construction) 

When  different  or  additional 
information  is  needed  to  comply  with 
legislative  requirements  or  to  meet 
specific  program  needs,  agencies  shall 
also  obtain  prior  OMB  approval. 

(3)  A  preapplication  shall  be  used  for 
all  construction,  land  acquisition  and 
land  development  projects  or  programs 
when  the  need  for  Federal  funding 
exceeds  $100,000.  unless  the  Federal 


agency  determines  that  a  preapplication 
is  not  needed.  A  preappUcation  is  used 
to: 

(a)  Establish  communication  between 
the  agency  and  the  applicant, 

(b)  Determine  the  appUcant's 
eligibility, 

(c)  Determine  how  well  the  project 
can  compete  with  similar  projects  from 
others,  and 

(d)  Discourage  any  proposals  that 
have  little  or  no  chance  for  Federal 
funding  before  applicants  incur 
significant  costs  in  preparing  detailed 
applications. 

(4)  Agencies  shall  use  the  SF-424C, 
Budget  Information  (Construction),  and 
SF-424D.  Standard  Assurances 
(Construction),  when  the  major  purpose 
of  the  project  or  program  is  construction, 
land  acquisition  or  land  development. 

(5)  Agencies  may  specify  how  and 
whether  budgets  shall  be  shown  by 
functions  or  activities  within  the 
program  or  project. 

(6)  Agencies  should  generally  include 
a  request  for  a  program  narrative 
statement  which  is  based  on  the 
following  instructions: 

(a)  Objectives  and  need  for 
assistance.  Pinpoint  any  relevant 
physical,  economic,  social,  fmancial, 
institutional,  or  other  problems  requiring 
a  solution.  Demonstrate  the  need  for  the 
assistance  and  state  the  principal  and 
subordinate  objectives  of  the  project. 
Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  apphcant  rtiay  be  used. 
Any  relevant  data  based  on  planning 
studies  should  be  included  or  footnoted. 

(b)  Results  or  benefits  expected. 
Identify  results  and  benefits  to  be 
derived.  For  example,  show  how  the 
facility  will  be  used.  For  land 
acquisition  or  development  projects, 
explain  how  the  project  will  benefit  the 
public. 

(c)  Approach.  Outline  a  plan  of  action 
pertaining  to  the  scope  and  detail  how 
the  proposed  work  will  be  accomplished 
for  each  assistance  program.  Cite  factors 
which  might  accelerate  or  decelerate  the 
work  and  your  reasons  for  taking  this 
approach  as  opposed  to  others.  Describe 
any  unusual  features  of  the  project,  such 
as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements.  Provide  for  each 
assistance  program  quantitative 
projections  of  the  accomplishments  to 
be  achieved,  if  possible.  When 
accomplishments  cannot  be  quantified, 
list  the  activities  in  chronological  order 
to  show  the  schedule  of 
accomplishments  and  their  target  dates. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained,  and  discuss  the  criteria 


to  be  used  to  evaluate  the  results  and 
success  of  the  project.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  List  each  organization, 
cooperator,  consultant,  or  other  key 
individuals  who  will  work  on  the  project 
along  %vith  a  short  description  of  the 
nature  of  their  effort  or  contribution. 

(d)  Geographic  Location.  Give  a 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 
Maps  or  other  graphic  aids  may  be 
attached. 

(e)  If  applicable,  provide  the  following 
information:  for  research  and 
demonstration  assistance  requests, 
present  a  biographical  sketch  of  the 
program  director  with  the  following 
information:  name,  address,  telephone 
number,  background,  and  other 
qualifying  experience  for  the  project. 
Also,  list  the  name,  training  and 
background  for  other  key  personnel 
engaged  in  the  project.  Describe  the 
relationship  between  this  project  and 
other  work  planned,  anticipated,  or 
underway  under  Federal  assistance. 
Explain  the  reason  for  all  requests  for 
supplemental  assistance  and  justify  the 
n^ed  for  additional  funding.  Discuss 
accomplishments  to  date  and  list  in 
chronological  order  a  schedule  of 
accomplishments,  progress  or 
Riilestones  anticipated  with  the  new 
funding  request.  If  there  have  been 
significant  changes  in  the  project 
objectives,  location,  approach  or  time 
delays,  explain  and  justify.  For  other 
requests  for  changes,  or  amendments, 
explain  the  reason  for  the  change(8).  If 
the  scope  or  objectives  have  changed  or 
an  extension  of  time  is  necessary, 
explain  the  circumstances  and  justify.  If 
the  total  budget  has  been  exceeded  or  if 
the  individual  budget  items  have 
changes  more  than  the  prescribed  limits, 
explain  and  justify  the  change  and  its 
effect  on  the  project. 

(7)  All  application  forms  must  include 
one  of  the  following: 

(a)  A  question  to  be  answered  "yes" 
or  "no"  asking  either  "Are  you 
delinquent  on  any  Federal  debt?"  or  "Is 
the  applicant  delinquent  on  any  Federal 
debt?"  Where  the  answer  is  "yes,"  the 
applicant  is  to  provide  explanatory 
information. 

(b)  A  certification  statement  to  be 
signed  by  the  applicant  stating  either  "I 
certify  that  I  am  not  delinquent  on  any 
Federal  debt"  or  "This  institution 
certifies  that  it  is  not  delinquent  on  any 
Federal  debt." 

(8)  Generally,  the  certification 
statements  in  (7)(b)  will  be  used  only 
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where  the  agency  has  determined,  in 
accordance  with  applicable  procedures, 
that  grant  funds  will  not  be  awarded  to 
delinquent  applicants,  regardless  of 
circumstances.  In  most  cases  agencies 
will  use  the  yes/no  question  to  enable 
grantees  to  provide  the  Federal  agency 
information  regarding  the  circumstances 
surrounding  the  delinquency.  When 
incorporating  either  provision  (7)(a)  or 
(b),  agencies  shall  add  instructions  that 
include  examples  of  debt  relevant  to  the 
institutions  or  individual  applying  for  a 
grant.  Examples  include  delinquent 
taxes,  audit  disallowances,  guaranteed 
and  direct  student  loans,  housing  loans, 
benefit  overpayments  or  other 
miscellaneous  administrative  debts. 

(9)  Additional  assurances  shall  not  be 
added  to  those  contained  on  the  SF- 
424B  and  SF-424D.  unless  specifically 
required  by  statute. 

d.  Debarment  and  Suspension. 
Federal  agencies  shall  not  award  graitts 
in  violation  of  agency  regulations 
implementing  Executive  Order.12549. 
"Debarment  and  Suspension." 

e.  A  wards  and  Adjustments. 

(1)  Ordinarily  grants  shall  b^  made  at 
least  ten  days  prior  to  the  beginning  of 
the  grant  period. 

(2)  Agencies  shall  notify  grantees 
immediately  of  any  anticipated 
adjustments  in  the  amount  of  a  grant.    ' 
This  notice  shall  be  provided  as  early  as 
possible  in  the  funding  period. 
Reductions  in  funding  shall  apply  only 
to  periods  after  notice  is  provided. 
Whenever  an  agency  adjusts  the  amount 
of  a  grant,  it  shall  also  make  an  i 
appropriate  adjustment  to  the  amount  of 
any  required  matching  or  cost  sharing. 

f.  Carryover  Balances.  Agencies  shall 
be  prepared  to  identify  to  OMB  the 
amounts  of  carryover  balances  (e.g..  the 
amounts  of  estimated,  grantee 
unobligated  balances  available  for 
carryover  into  subsequent  grant 
periods).  This  presentation  shall  detail 
the  fiscal  and  programmatic  (level  of 
effort)  impact  in  the  following  period. 

g.  Special  Terms  and  Conditions  for 
Research  and  Other  Programs. 

(1)  Subpart  F  of  the  common  rule 
recognizes  the  special  nature  of  Federal 
support  of  scientific  research  and  other 
p.rograms  where  it  is  desirable  to  rely 
upon  grantee  authority  and 
responsibility  for  management  of 
projects. 

(2)  Agencies  are  strongly  encouraged 
to  apply  the  special  terms  and 
conditions  in  Subpart  F  of  the  common 
rule  to  research  grants  when  the 
following  conditions  are  met: 

(a)  The  grantee  has  administrative 
and  financial  systems  that  meet  the 
standards  in  the  common  rule. 


(b)  The  grantee  does  not  meet  the 

definition  of  "high  risk"  in  § .12  of 

the  common  rule, 

(c)  The  research  is  primarily  at  the 
direction  of  the  project  director  or 
principal  investigator  and  does  not 
ordinarily  require  significant  agency 
post-award  programmatic  or 
administrative  oversight. 

(d)  The  requirements  of  S .30  of 

the  common  rule  provide  the  agency 
sufficient  project  monitoring  and 
control. 

(3)  When  the  special  terms  and 
conditions  in  Subpart  F  are  applied,  they 
should  be  applied  in  their  entirety. 

(4)  Agencies  may  elect  to  apply  the 
terms  and  conditions  in  Subpart  F  to 
other  programs  when  the  grantee  meets 
the  conditions  in  (g)(2)  above. 

(5)  Agencies  are  encouraged  to 
indicate  in  program  aimouncements 
whether  or  not  these  conditions  may 
apply. 

h.  Pre-screening  for  Delinquent 
Federal  Debt. 

(1)  Consistent  with  the  Privacy  Act. 
agencies  shall  obtain  taxpayer 
identification  numbers  (TIN)  or 
Employer  Identification  Numbers  (EIN). 
as  appropriate,  frodi  all  applicants  for 
grants.  : 

(2)  Agencies  shau  have  technically 
trained  staff  pre-screen  applicants  for 
grants  for  financial  responsibility  in 
accordance  with  the  standards  in 
Circular  A-129. 

(3)  Subject  to  the  following  conditions, 
agencies  shall  obtain  and  use  credit 
reports  to  determine  the  extent  and 
status  of  financial  dealings  between 
applicants  and  the  Federal  Government 

(a)  State  and  local  governments: 
agencies  are  not  required  to  obtain 
credit  reports  on  state  and  local 
governments.  _,, 

(b)  New  grantees:  agencies  shall 
obtain  credit  reports  before  awarding 
grants  to  organizations  other  than  Stale 
and  local  governments.  In  order  to     v 
minimize  costs,  agencies  may  obtain  \^ 
credit  reports  after  selection  but  before^ 
actual  award. 

(c)  Existing  grantees:  In  those  cases 
wh^re  agencies  have  prior  or  ongoing 
relationships  with  grantees,  agencies 
shall  obtain  credit  reports  annually. 

(4)  Where  applications,  proposals, 
credit  reports,  or  other  pre-screening 
information  disclose  that  an  applicant  is 
delinquent  on  debt  to  the  Federal 
Government,  the  agency  shall: 

(a)  Take  such  information  into 
account  when  determining  whether  the 
prospective  grantee  is  responsible  with 
respect  to  that  grant,  and 

(b)  Consider  not  awarding  the  grant 
until  payment  is  made  or  satisfactory 


arrangements  are  made  with  the  agency 
to  which  the  debt  is  owed. 

i.  Special  Conditions  or  Restrictions. 
Agencies  may  impose  special  conditions 
or  restrictions  on  awards  to  "high  risk" 

grantees  in  accordance  with  S 12  of 

the  common  rule.  Agencies  shall 
document  use  of  the  "Exception" 

provisions  of  S -6  and  "High-risk" 

provisions  of  S .12  of  the  common 

rule. 

j.  Waiver  of  Single  State  Agency 
Requirements. 

(1)  Requests  to  agencies  from  the 
Governors,  or  other  duly  constituted 
State  authorities,  for  waiver  of  "single  ' 
State  agency  requirements  in 
accordance  with  section  6504,  title  31, 
United  States  Code,  shall  be  given 
expeditious  handling  and,  whenever 
possible,  an  a^irmative  response. 

(2)  When  it  is  necessary  to  refuse  a 
request  fJ)r  waiver  of  "single"  State 
agency  requirements,  the  Federal 
grantor  agency  shall  advise  the  Office  of 
Management  and  Budget  prior  to 
informing  the  State  that  the  request 
cannot  be  granted.  The  agency  shall 
indicate  to  OMB  the  reasons  for  the 
denial  of  the  request. 

(3)  Legislative  proposals  embracing 
grant-in-aid  programs  shall  avoid 
inclusion  of  proposals  for  "single"  State 
agencies  in  the  absence  of  compelling 
reasons  to  do  otherwise.  In  addition, 
existing  requirements  in  present  grant- 
in-aid  programs  shall  be  reviewed  and 
legislative  profKisals  developed  for  the 
removal  of  these  restrictive  provisions. 

k.  Patent  Rights.  Agencies  shall  use 
the  standard  patent  rights  clause 
specified  in  "Rights  to  Inventions  made 
by  Nonprofit  Oi^ganizations  and  Small 
Business  Firms"  (37  CFR  Part  401),  when 
providing  support  for  research  and 
development. 

8.  Post-award  Policies. 

a.  Cash  Management.  Agency 
methods  and  procedures  for  transferring 
grant  funds  shall  minimize  the  time 
elapsing  between  the  transfer  of  cash  to 
a  grantee  and  the  grantee's  need  for  the 
funds. 

(1)  Such  transfers  shall  be  made 
consistent  with  program  purpose, 
applicable  law  and  Treasury  regulations 
at  31  CFR  Part  205.  , 

(2)  Where  letters-of-credit  are  used  to 
provide  funds,  they  shall  initially  be  in 
the  same  amount  as  the  grant  or  the 
projected  cash  needs  for  the  year. 
However,  agencies  are  not  precluded 
from  adjusting  this  amount  to  collect 
claims,  implement  sanctions  and  carry 
out  program  purposes  consistent  with 
law  and  regulations. 

b.  Grantee  Financial  Management 
Systems.  In  assessing  the  adequacy  of 
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an  applicant's  financial  management 
system,  the  Federal  agency  shall  rely  on 
readily  available  sources  of  information 
such  as  audit  reports  to  the  maximum 
extent  possible.  If  additional 
information  is  necessary  to  assure 
prudent  management  of  agency  funds,  it 
shall  be  obtained  from  the  applicant  or 
from  an  on-site  review. 

c.  Financial  Status  Reports. 

(1)  Federal  agencies  shall  require 
grantees  to  use  the  SF-269.  Financial 
Status  Report-Long  Form,  or  SF-269A. 
Financial  Status  Report-Short  Form,  to 
report  the  status  of  funds  for  all  non- 
construction  projects  or  programs. 
Federal  agencies  need  not  require  the 
Financial  Status  Report  when  the  SF- 
270,  Request  for  Advance  or 
Reimbursement,  of  SF-272.  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information. 

(2)  Federal  agencies  shall  not  require 
grantees  to  report  on  the  status  of  funds 
by  object  class  category  of  expenditure 
{e.g.,  personnel,  travel,  equipment). 

(3)  If  reporting  on  the  status  of  funds 
by  programs,  functions  or  activities 
within  the  project  or  program  is  required 
by  statute  or  regulation.  Federal 
agencies  shall  instruct  grantees  to  use 
block  12,  Remarks,  on  the  SF-269  or  a 
supplementary  form  approved  by  the 
OMB  under  the  Paperwork  Reduction 
Act  of  1980. 

(4)  Federal  agencies  shall  prescribe 
whether  the  reporting  shall  be  on  a  cash 
or  an  accrual  basis.  If  the  Federal 
agency  requires  accrual  information  and 
the  grantee's  accounting  records  are  not 
normally  kept  on  an  accrual  basis,  the 
grantee  shall  not  be  required  to  convert 
its  accounting  system  but  shall  develop 
such  accrual  information  through  an 
analysis  of  the  documentation  on  hand. 

d.  Contracting  With  Small  and 
Minority  Firms,  Women 's  Business 
Enterprise  and  Labor  Surplus  Area 
Firms.  It  is  national  policy  to  award  a 
fair  share  of  contracts  to  small  and 
minority  business  firms.  Grantees  shall 
take  similar  appropriate  affirmative 
action  to  support  of  women's  enterprises 
and  are  encouraged  to  procure  goods 
and  services  from  labor  surplus  areas. 


e.  Program  Income. 

(1)  Agencies  shall  encourage  grantees 
to  generate  program  income  to  help 
defray  program  costs.  However.  Federal 
agencies  shall  not  permit  grantees  to  use 
grant-acquired  equipment  to  compete 
unfairly  with  the  private  sector. 

(2)  Federal  agencies  shall  instruct 
grantees  to  deduct  program  income  from 
total  program  costs  as  specified  in  the 

common  rule  at  paragraph 25(g)(1), 

unless  agency  regulations  or  the  terms 
of  the  grant  award  state  otherwise. 
Authorization  for  grantees  to  follow  the 
other  alternatives  in  paragraph 

25(g)  (2)  and  (3)  shall  be  granted 

sparingly. 

f.  Site  Visits  and  Technical 
Assistance.  Agencies  shall  conduct  site 
visits  only  as  warranted  by  program  or 
project  needs.  Technical  assistance  site 
visits  shall  be  provided  only:  (1)  In 
response  to  requests  from  grantees,  (2) 
based  on  demonstrated  program  need, 
or  (3)  when  grantees  are  designated 

"high  risk"  under  under  S 12  of  the 

cGmmon  rule. 

g.  Administrative  Offset.  Agencies 
may  employ  adminisfrative  offset  to 
recover  delinquent  debt  from  grantees 
(including  State  and  local  governments) 
in  accordance  with  the  Federal  Claims 
Collection  Standards,  4  CFR  102.3  and 
102.4. 

(1)  Agencies  are  not  required  to  use 
offset  in  every  instance  in  which  there  is 
an  available  source  of  funds,  but  shall 
make  case-by-case  determinations 
whether  offset  is  appropriate. 

(2)  Recovery  of  debt  by  administrative 
offset  shall  not  be  used  where  offset  will 
substantially  interfere  witli,  or  defeat 
the  purpose  of,  the  program  for  which 
offset  is  contemplated. 

(3)  Grants  which  are  paid  in  advance 
(e.g..  payment  is  made  in  advance  of 
performance  or  before  costs  are 
incurred)  shall  not  be  subject  to  offset. 
However,  if  it  is  in  the  best  interest  of 
the  Federal  Government,  agencies  shall 
consider  converting  the  method  of 
payment  to  a  reimbursement  basis  to 
enable  use  of  administrative  offset. 

9.  After-the-grant  Policies. 
a.  Closeout.  Federal  agencies  shall 
notify  grantees  in  writing  before  the  end 


of  the  grant  period  of  final  reports  that 
shall  be  due,  the  dates  by  which  they 
must  be  received,  and  where  they  must 
be  submitted.  Copies  of  any  required 
forms  and  instructions  for  their 
completion  shall  be  included  with  this 
notification.  The  Federal  actions  that 
must  precede  closeout  are: 

(1)  Receipt  of  all  required  reports, 

(2)  Disposition  or  recovery  of 
federally-owned  assets,  and 

(3)  Adjustment  of  the  award  amount 
and  the  amount  of  Federal  cash  paid  the 
grantee. 

b.  Annual  Reconciliation  of 
Continuing  Grants.  Federal  agencies 
shall  reconcile  continuing  grants  at  least 
annually  and  evaluate  program 
performance  and  financial  reports.  Items 
to  be  reviewed  include: 

(1)  A  comparison  of  the  grantee's 
work  plan  to  its  progress  reports  and 
project  outputs, 

(2)  The  Financial  Status  Report  (SF- 
269), 

(3)  Request(s)  for  payment. 

(4)  Compliance  with  any  matching, 
level  of  effort  or  maintenance  of  effort 
requirement,  and 

(5)  A  review  of  federally-owned 
property  (as  distinct  from  property 
acquired  under  the  grant). 

10.  Entitlements  [Reserved]. 

11.  Policy  Review  (Sunset). 

The  Circular  will  have  a  policy  review 
three  years  from  the  date  of  issuance. 

12.  Judicial  Review. 

This  Circular  is  not  intended  to  create 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 

13.  Effective  Date. 

The  Circular  is  effective  on  [effective 
date  of  common  rule]. 

14.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  from:  Financial  Management 
Division.  New  Executive  Office  Building, 
Room  10225,  Office  of  Management  and 
Budget.  Washington,  DC  20503,  (202) 
395-3050. 

loseph  R.  Wright,  Jr.. 

Acting  Director 

[FR  Doc.  88-25361  Filed  11-3-88;  8:45  am) 
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Uniforifi  Administrative  Requirements  for 
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Notice  of  Proposed  Rulemaking 


Department  of  Agriculture 

Department  of  Energy 

SmaH  Business  Administration 

National  Aeronautics  and  Space  Administration 

Department  of  Commerce 

Department  of  State 

International  Development  Cooperation  Agency 

Agency  for  International  Development 
United  States  information  Agency 
Department  of  Housing  and  Urban  Development 
Department  of  the  Treasury 

Internal  Revenue  Service  | 

Department  of  Justice 
Department  of  Labor  |  | 

Federal  Mediation  and  Conciliation  Service 
Depar^ent  of  Defense 
Department  of  Education     |  ' 
National  Archives  and  Records  Administration 
Veterans  Administration 
Environmental  Protection  Agency        . 
Department  of  the  Interior  I 

Federal  Emergency  Management  Agency 
Department  of  Health  and  Human  Services 
National  Science  Foundation 
National  Foundation  on  the  Arts  and  the  Humanities 

National  Endowment  for  the  Arts 

National  Endowment  for  the  Humanities 

Institute  of  Museum  Services 
ACTION 

Commission  on  the  Bicentennial  of  the  United 
States  Constitution 
Department  of  Transportation 


44716 Federal  Register  /  Vol.  53.  No.  214  /  Friday.  November  4.  1988  /  Proposed  Rules 


Federal  RegUter  /  Vol.  53.  No.  214  /  Friday.  November  4.  1988  /  Proposed  Rules  44717 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  PARTS  3015  AND  3016 

DEPARTMENT  OF  ENERGY 

10  CFR  PART  600 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  PART  143 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  PART  1270 
DEPARTMENT  OF  COMMERCE 

19  CFR  PART  24 

DEPARTMENT  OF  STATE 

22  CFR  PART  135 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  PART  226 

UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  PART  518 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PART  85 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  PART  601 
DEPARTMENT  OF  JUSTICE 

28  CFR  PART  66 

DEPARTMENT  OF  LABOR 

20  CFR  PART  97 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  PART  1470 

DEPARTMENT  OF  DEFENSE 

32  CFR  PART  279 

DEPARTMENT  OF  EDUCATION 

34  CFR  PARTS  74  AND  80 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  PARTS  1206  AND  1207 

VETERANS  ADMINISTRATION 

38  CFR  PART  43 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PARTS  30  AND  33 


DEPARTMENT  OF  THE  INTERIOR 

43  CFR  PART  12 

FEDERAL  EMERGENCY         # 
MANAGEMENT  AGENCY 

44  CFR  PART  13 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  PARTS  74  AND  92 

NATIONAL  SCIENCE  FOUNDATION 

45  CFR  PART  603  I 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  PART  11 57 

National  Endowment  for  the 
Humanities 

45  CFR  PART  1174 

Institute  of  Museum  Services 

45  CFR  PART  1184 
ACTION 

45  CFR  PART  1234 

COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  PART  2015 

DEPARTMENT  OF  TRANSPORTATION 
49  CFR  PART  18 

Uniform  Administrative  Requirements 
for  Grants  and  Cooperative 
Agreements 

AGENCY:  Department  of  Agriculture, 
Department  of  Commerce.  Department 
of  Defense.  Department  of  Education, 
Department  of  Energy,  Department  of 
Health  and  Human  Services, 
Department  of  Housing  and  Urban 
Development.  Department  of  the 
Interior,  Department  of  Justice, 
Department  of  Labor,  Department  of 
State,  Department  of  Transportation, 
Department  of  the  Treasury,  ACTION, 
Agency  for  International  Development, 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution, 
Environmental  Protection  Agency, 
Federal  Emergency  Management 
Agency,  Federal  Mediation  and 
Conciliation  Service,  Institute  of 
Museum  Services,  National  Aeronautics 
and  Space  Administration,  National 
Archives  and  Records  Administration, 
National  Endowment  for  the  Arts, 
National  Endowment  for  the 


Humanities,  National  Science 
Foundation,  Small  Business 
Administration,  United  States 
Information  Agency.  Veterans 
Administration. 

ACTION:  Notice  of  Proposed  rulemaking. 

SUMMARY:  This  action  proposes  a 
common  rule  updating  and  replacing 
agencies'  implementation  of  OMB 
Circular  A-110  with  a  single, 
government-wide  common  rule 
establishing  consistency  and  uniformity 
among  the  Federal  agencies  shown 
above  in  the  administration  of  grants 
and  cooperative  agreements  to 
institutions  of  higher  education, 
hospitals,  other  nonprofit  organizations, 
and  commercial  or  for-profit  entities. 
This  result  is  achieved  by  amending  the 
common  rule  for  governmental  grantees 
issued  by  agencies  on  March  11, 1988. 
The  provisions  of  the  common  proposed, 
amended  rule  are  largely  drawn  from 
the  existing  departmental  rules  issued 
by  the  several  agencies  which  in  the 
past  developed  a  single,  comprehensive 
rule  implementing  both  Circulars  A-102 
and  A-110.  This  proposed  common  rule 
contains  fiscal  and  administrative 
requirements  applicable  to  all  types  of 
grantees.  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  Office  of 
Management  and  Budget  (OMB)  is 
proposing  a  revision  to  Circulars  A-102 
and  A-110 — addressed  solely  to  Federal 
agencies — containing  guidance  on  how 
they  manage  the  award  and 
administration  of  all  types  of  grants  and 
cooperative  agreements. 

DATES:  To  be  assured  of  consideration, 
comments  on  these  proposed  rules  must 
be  in  writing  and  must  be  received  on  or 
before  January  3, 1989.  Comments 
should  refer  to  specific  sections  in  this 
regulation. 

ADDRESS:  Send  comments  to  Gary 
Houseknecht.  Acting  Director.  Division 
of  Assistance  and  Cost  Policy. 
Department  of  Health  and  Human 
Services.  A-110  rulemaking  docket. 
Room  513D  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  issues  regarding  the  common  rule 
contact  Gary  Houseknecht  (202)  245- 
7565.  For  issues  regarding  agency- 
specific  amendments  to  the  common 
rule,  see  contact  persons  for  individual 
agencies,  below. 

SUPPLEMENTARY  INFORMATION: 

Background 

Office  of  Management  and  Budget 
Circular  A-102,  "Uniform 
Administrative  Requirements  for  Grants 
to  State  and  Local  Governments."  was 


originally  issued  in  1971.  OMB  Circular 
A-110,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  Other  Nonprofit 
Organizations,"  was  issued  in  1976. 
Each  estabUshed  standards  for 
consistency  and  uniformity  among 
Federal  agencies  in  the  administration 
of  grant  and  cooperative  agreements. 
Each  contained  "attachments"  which 
covered  topics  such  as  cash 
depositories,  bonding  and  insurance, 
financial  reporting,  payment,  matching, 
property  and  procurement. 

After  12-17  years  of  experience  with 
the  circulars,  the  public,  agencies  and 
OMB  recognized  that  while  the  basic 
policies  and  standards  established  for 
accountability  of  grant  funds  had 
worked  well: 

•  Some  provisions  of  A-102  and  A- 
110  were  "out-of-date,"  e.g.,  dollar 
thresholds  for  defining  equipment  are 
too  low; 

•  A-102  and  A-110  needed  to  be 
"more  readable" — they  contained  a 
series  of  16  attachments  addressed  to 
both  grantors  and  grantees.  Many 
persons  suggested  reorganizing  the 
policies  to  reflect  the  grants 
management  process  (pre-award.  post- 
award,  after-the-grant)  and  sort  out  the 
roles  about  who  does  what  to  whom,  in 
any  particular  circumstance; 

•  There  were  "gaps"  in  A-102  and  A- 
110  in  some  additional  important  areas 
where  government-wide  standardization 
makes  sense,  e.g.,  screening  out 
suspended  and  debarred  organizations 
and  more  guidance  on  prompt  closeout; 

•  Some  policies  may  have  needed 
clarification,  e.g.,  the  program  income 
rule,  and  whether  and  how  the  rules 
apply  to  subgrantees  (known  as  the 
"flow-down"  policy); 

•  A-102  and  A-110  should  be 
implemented  in  regulations  as  a 
condition  of  all  grants,  as  OMB 
Circulars  A-102  and  A-110  are  not 
codified  in  the  Code  of  Federal 
Regulations;  and 

•  Finally,  the  uniformity  A-102  and 
A-110  originally  sought  to  achieve  was 
undercut  to  some  extent  by  the  many 
and  various  agency  implementing 
regulations  and  noncodified  manuals, 
handbooks,  etc.  Six  agencies  have 
adopted  the  circulars  in  departmental 
regulations  (Departments  of  Agriculture. 
Education,  Energy,  Health  and  Human 
Services,  and  Labor,  and  the 
Environmental  Protection  Agency). 
Three  others  did  so  partly  or  fully  in 
program  regulations  (Departments  of 
Housing  and  Urban  Development  and 
Interior  and  the  Federal  Emergency 
Management  Agency).  Others  used 
binding  terms  and  conditions  or 
noncodified  manuals  and  handbooks  for 


all  or  part  of  the  circulars.  Only  one 
agency  issued  any  part  of  the  circulars 
verbatim  in  regulations.  Many  restated 
parts  of  the  circulars,  others  modified 
them,  while  others  cross-referenced 
parts  of  them.  Most  did  some 
combination  of  all  of  these  approaches. 

In  November  1983,  a  20-agency  task 
force  under  the  President's  Council  on 
Management  Improvement  (PCMI), 
chaired  by  the  Office  of  Management 
and  Budget,  was  established  to  explore 
streamlining  grants  management  and  to 
review  OMB  Circular  A-102.  "Uniform 
Administrative  Requirements  for  Grants 
to  State  and  Local  Governments." 

On  June  18. 1984,  OMB  published  a 
Notice  in  the  Federal  Register  (49  FR 
24958-59)  seeking  comments  on  over  50 
issues  and  possible  options  for  each 
issue.  Federal  agencies.  States,  local 
governments,  interest  groups,  business 
organizations,  and  nonprofit 
organizations,  as  well  as  members  of^ 
Congress,  submitted  several  hundred" 
comments. 

Five  agency-chaired  teams  studied  the 
comments,  existing  Federal  agency 
grants  administrative  regulations,  and 
noncodified  manuals  and  handbooks 
implementing  OEM  Circular  A-102  to 
draft  a  government-wide  "common" 
rule.  The  proposed  common  rule 
contained  fiscal  and  administrative 
requirements  for  grants  to  State  and 
local  governments  (grantees]  and 
subrecipients  that  are  State  and  local 
governments  (subgrantees).  At  the  same 
time,  OMB  and  the  agencies  prepared  a 
revised  Circular  A-102 — directed  solely 
to  Federal  agencies — containing 
.  guidance  to  Federal  agencies  on  how 
they  should  manage  the  award  and 
administration  of  Federal  grants. 

On  March  12, 1987.  the  President 
directed  all  affected  Federal  agencies  to 
simultaneously  propose  and 
subsequently  adopt  a  verbatim  common 
rule,  except  where  inconsistent  with 
statutory  requirements.  The  President 
explained  that  at  the  time  it  was  issued 
"Circular  A-102  was  a  significant  step 
toward  simplification  of  grants 
management."  He  went  on  to  say. 
however,  that  "after  16  years,  some  of 
the  provisions  are  out  of  date,  there  are 
gaps  where  the  standards  do  not  cover 
important  areas,  and  agencies  have 
interpreted  the  Circular  in  numerous 
different  ways  in  their  regulations.  It  is 
now  time  for  the  Circular  to  be  revised 
to  reflect  developments  consistent  with 
our  Federalism  poUcies  and  State  and 
local  regulatory  relief  objectives  and  the 
President's  Management  Improvement 
Program." 

The  agencies  proposed  a  government- 
wide  common  rule  in  the  June  9, 1987 
Federal  Register  (52  FR  21820-62).  In  the 


same  issue,  OMB  proposed  a  revised 
Circular  A-102  (52  FR  21816-18).  On 
March  11, 1988,  the  Federal  agencies 
published  the  final  common  rule  in  the 
Federal  Register  (53  FR  8033-8103)  with 
an  effective  date  of  October  1, 1988.  The 
final  revision  to  Circular  A-102 
appeared  in  the  same  issue  (53  FR  8027- 
32). 

OMB  Circular  A-110  Review 

In  1987,  the  PCMI  directed  that  the 
Department  of  Health  and  Human 
Services  (HHS)  and  OMB  jointly  chair  a 
follow-on  effort  to  review  and  issue  a 
common  rule  and  revised  circular  for 
nongovernmental  grantees  covered  by 
Circular  A-110,  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations."  In  addition, 
the  President's  FY  1989  Management 
Report  indicated  that  "In  1988,  the 
agencies  will  propose  amendments  to 
the  common  rule  to  adopt  cost  savings 
.  and  management  improvements  for 
grants  and  cooperative  agreements  with 
the  remaining  universities,  hospitals  and 
nonprofit  organizations,  now  covered  by 
OMB  Circular  A-110.  A  final  conmion 
rule  for  these  nongovernmental  grantees 
will  be  issued  in  early  1988." 
Consequently.  OMB  and  HHS  cq- 
chaired  an  interagency  task  force  which 
reviewed  the  current  requirements  of 
Circular  A-110.  compared  them  with  the 
March  11. 1968  common  rule,  and 
considered  the  need  for  change  to 
restore  uniformity. 

Three  agency-chaired  teams  looked 
at:  "Differences"  between  A-102  and  A- 
110  grantees  (chaired  by  Environmental 
Protection  Agency).  "New  Issues"  that 
needed  to  be  addressed  (chaired  by 
National  Science  Foundation),  and 
"Basic  Research"  (chaired  by  National 
Institutes  of  Health).  Each  team  drafted 
preamble  language  and  regulatory 
provisions  to  amend  the  March  11, 1988 
common  rule  to  extend  its  applicabihty 
and  make  other  necessary  changes  to 
cover  nongovernmental  organizations. 

Proposed  Common  Rule 

The  proposed  common  rule,  which 
follows,  and  a  proposed  revised  OMB 
Circular,  published  elsewhere  in  this 
issue,  reflect  the  result  of  these  efforts. 
The  OMB  Circular  is  addressed  solely  to 
Federal  agencies,  providing  OMB 
guidance  on  internal  grants  management 
practices  of  the  agencies.  The  proposed 
common  rule,  on  the  other  hand,  is 
addressed  to  govenmiental  and 
nongovernmental  organizations  that 
receive  Federal  grants  or  cooperative 
agreements.  The  proposed  common  rule 
prescribes  the  government-wide  fiscal 
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and  administraive  conditions  governing 
grants  to  these  organizations. 

The  proposed  common  rule  will  be 
codified  in  each  agency's  portion  of  the 
Code  of  Federal  Regulations,  as 
indicated  in  the  information  provided 
for  individual  agencies  below.  Several 
agencies'  rules  reflect  differences 
required  by  statute  (e.g..  the  five-year 
record  retention  requirement  for 
Department  of  Education  programs 
under  the  General  Education  Provisions 
Act).  Such  differences  are  indicated  in 
the  text  of  the  appropriate  agency- 
specific  amendments  to  the  common 
rule. 

All  grants  administrative  provisions  in 
program  regulations  that  are 
inconsistent  with  the  common  rule  will 
be  rescinded,  except  to  the  extent  they 
are  required  by  legislation  or  approved 
as  a  deviation  by  0MB.  Each  agency 
will  specify  in  the  agency-specific 
preamble  and  amendments  added  to  the 
common  rule  those  agency  regulations 
that  are  rescinded.  Likewise,  all  grants 
administrative  provisions  of  noncodified 
program  manuals,  handbooks,  policy 
statements,  and  other  materials  that  are 
inconsistent  with  the  rule  will  be 
superseded,  except  to  the  extent  that 
they  are  required  by  legislation  or 
approved  by  OMB. 

Summary  of  Significant  Changes 

Extension  of  Regulations  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations 

Historically.  OMB  Circulars  A-102 
and  A-110  have  been  virtually  identical. 
A-102  was  first  issued  in  1971  with  a 
series  of  Attachments  A  through  O 
covering  topics  ranging  from  records 
retention  to  procurement.  A-110  was 
issued  in  1976,  and  from  the  standpoint 
of  both  format  and  content,  was 
virtually  indistinguishable  in  substance 
from  A-102. 

Each  circular  instructed  Federal 
agencies  responsible  for  administering 
grant  programs  to  "issue  the  appropriate 
regulations  necessary  to  implement  the 
provisions  of  the  Circular."  In  doing  so, 
six  departments  and  agencies 
(Departments  of  Agriculture.  Education, 
Energy,  Health  and  Human  Services  and 
Labor  and  the  Environmental  Protection 
Agency)  each  issued  one  regulation 
covering  all  grantees  (i.e.,  covering  State 
and  local  governments,  as  well  as 
colleges,  universities,  hospitals,  and 
other  nonprofit  organizations.)  This 
approach  was  not,  of  course,  to  say  that 
colleges  and  universities,  for  example, 
operate  just  like  cities  or  counties.  In 
fact,  these  organizations  do  have  very 
real,  and  sometimes  significant, 
differences  in  character  and  purpose. 


However,  from  the  standpoint  of 
accountability  for  Federal  grant  funds, 
OMB  and  the  Federal  agencies  have 
recognized  a  similar,  if  not  nearly 
identical,  set  of  minimum  requirements 
applicable  to  all  grantees. 

This  conunon  set  of  fiscal  and 
administrative  requirements,  and  the 
agencies'  implementation  of  them  in 
single  departmental  or  agency  rules, 
have  worked  quite  well.  In  recognition 
of  this,  the  proposed  rule  would  extend, 
with  certain  exceptions,  the 
applicability  of  the  common  rule 
published  on  March  11. 1988  to  cover 
nongovernmental  organizations. 

Effect  on  States'  Nongovernmental 
Subgrantees 

This  issue  concerns  the  extent  to 
which  these  Federal  regulations  should 
apply  in  the  administration  of  subgrants 
by  States.  As  the  March  11. 1988 
common  rule  explained  (53  FR  8035- 
8036).  in  the  past  each  OMB  Circular 
required  that  its  provisions  be  applied  to 
subgrantees  under  Federal  grants  as 
well  as  direct  grantees.  This  "flow- 
down"  of  the  administrative 
requirements  was  to  ensure  that 
subgrantees  were  treated  uniformly, 
regardless  of  whether  the  funds  came 
directly  from  the  Federal  Government  or 
through  a  State  agency  that  was 
adnjinistering  the  program. 

In  the  interest  of  Federalism.  Federal 
agencies  concluded  that  such 
restrictions  on  States  in  administering 
subgrants  are  no  longer  necessary.  As 
stated  in  Executive  Order  12612. 
"Federalism,"  published  October  30, 
1987  (52  FR  41685-88),  States  have 
unique  Constitutional  authority, 
resources,  and  competence.  Section 
(3)(c)  states:  "With  respect  to  national 
programs  administered  by  the  States, 
the  Federal  Government  should  grant 
the  States  the  maximum  administrative 
discretion.  Intrusive  Federal  oversight  of 
State  administration  is  neither 
necessary  nor  desirable."  Further, 
according  to  section  (3)(d)(l),  Federal 
agencies  are  to  "Refrain,  to  the 
maximum  extent  possible,  from 
establishing  uniform,  national  standards 
for  programs  and.  where  possible,  defer 
to  the  States  to  establish  standards." 
"Flow-down"  provisions  cannot  be 
reconciled  with  the  goal  of  placing 
maximum  reliance  on  the  States'  own 
management  systems.  The  March  11, 
1988  common  rule  permits  States  to 
manage  subgrants  to  governmental 
grantees  more  freely.  This  proposed  rule 
would  extend  this  flexibility  by 
permitting  States  to  use  their  own 
requirements  in  making  subgrants  to 
nongovernmental  organizations  as  well. 
This  would  mean  that  nonprofit 


organizations  will  administer  direct 
Federal  grants  according  to  the 
standards  in  the  common  rule,  whereas 
Federal  "pass-through"  funds 
subgranted  from  a  State  will  be 
administered  according  to  State  laws 
and  procedures.  The  common  rule  shifts 
the  basis  for  uniformity  of  the 
applicability  of  this  regulation  to  one 
which  recognizes  States'  increased  role 
in  financing  and  administering 
intergovernmental  programs. 

unfe  exception  is  that  in  those  few 
programs  where  local  governments  or 
nongovernmental  organizations  (as 
distinct  fi:om  States)  make  subgrants. 
both  the  grantee  and  subgrantee  must 
comply  with  these  Federal  requirements. 
There  is  no  change  here  because 
nongovernmental  grantees  will  continue 
(as  before  under  Circular  A-llO)  to 
require  subgrantees  to  follow  the 
uniform  Federal  administrative 
standards. 

Extension  of  Regulations  to  Commercial 
Organizations 

In  enacting  laws  authorizing  the 
award  of  financial  assistance.  Congress 
has  generally  excluded  for-profit 
organizations  from  eligibility.  (Federal 
cost  principles  and  procurement 
regulations  refer  to  for-profits  as 
"commercial  organizations.")  Some 
Federal  agencies  that  had  statutory 
authority  to  award  grants  to  commercial 
organizations  in  limited  instances 
nevertheless  elected  not  to  do  so  as  a 
matter  of  policy. 

In  1982.  the  Department  of  Health  and 
Human  Services  reversed  its  long- 
standing policy  of  not  awarding  grants 
or  cooperative  agreements  to 
commercial  organizations  and  has  made 
a  number  of  such  awards.  Since  some 
other  Federal  agencies  have  similar 
statutory  authorities  and  either  are 
making  or  could  make  awards  to 
commercial  organizations,  we  are 
proposing  to  adopt  standard 
government-wide  rules  for  such  awards. 

Proposed  new  Subpart  G  would  make 
commercial  organizations  subject  to  the 
same  rules  that  apply  to  other 
nongovernmental  grantees — except  in 
two  areas: 

Real  property,  equipment  and 
supplies.  All  acquisitions  of  real 
property,  equipment  and  supplies  under 
a  grant  or  subgrant  to  a  commercial 
organization  would  be  subject  to 
Federal  prior  approval  requirements 
regardless  of  type  or  cost.  Property 
acquired  under  a  grant  to  a  commercial 
organization  would  be  subject  to  the 
same  rules  the  Federal  Government  uses 
for  property  acquired  by  its  contractors 
under  Federal  procurements.  (Those 


rules  are  in  the  clause  entitled 
"Government  Property"  at  48  CFR 
52.245-5  of  the  Federal  Acquisition 
Regulation  (FAR).  If  the  property  is 
acquired  by  a  commercial  organization 
under  a  subgrant  from  a  government  or 
a  nonprofit  organization,  the  grantee 
would  be  permitted  to  either  take  title  to 
the  property  and  administer  it  by  the 
property  rules  in  Subpart  C,  or  require 
the  commercial  subgrantee  to  abide  by 
the  FAR  clause  cited  above.  Under 
either  a  grant  or  a  subgrant,  records 
subject  to  the  FAR  clause  cited  above 
would  be  exempt  from  the  records 

retention  requirements  in  \ 42  and 

instead  be  subject  to  the  records 
provisions  of  the  FAR  clause. 

Program  Income.  Awarding  agencies 
would  be  prohibited  from  allowing 
commercial  grantees  or  subgrantees  to 
use  program  income  in  accordance  with 
the  "addition"  alternative  specified  in 
§ 25. 

In  addition  to  the  above  differences. 
Subpart  G  would  contain  a  reminder 

that  § 22(a)  provides,  in  effect  that 

no  grant  funds  may  be  paid  as  profit  to 
any  grantee  or  subgrantee,  even  if  the 
grantee  or  subgrantee  is  a  commercial 
organization.  "Profit"  is  defined  as  any 
amount  in  excess  of  allowable  direct 
and  indirect  costs  of  the  grantee.  ^ 

Section-by-Section  Analysis 

Section .3    Definitions. 

"Intangible  Property  and  Debt 
Instruments" 

A  new  paragraph  is  added  to  § 


to  define  the  term,  "intangible  property 
and  debt  instruments,"  to  cover  a 
category  of  property  which  is  not 
otherwise  clearly  covered  by  the 
common  rule.  Such  property  is  explicitly 
covered  under  the  attachments  to  the 
previous  OMB  Circulars  A-102  and  A- 
110,  and  is  intended  to  be  covered  under 
the  common  rule.  To  avoid  any 
uncertainty,  explicit  language  is 
necessary.  The  newly  defined  term  is 

used  in  new  § 38,  which  prescribed 

title,  use,  and  disposition  rules  for  that 
category  of  property. 

"Local  Government" 

The  definition  of  "local  government" 
is  proposed  for  amendment  to  clarify 
that  locaj-controlled  institutions  of 
higher  education  and  hospitals  are 
excluded  from  the  definitions  of  "local 
government." 

"Nongovernmental  Organizations" 

Consistent  with  the  expansion  of 
scope  of  the  common  rule  implementing 
OMB  Circular  A-102  to  cover  A-110 
organizations,  a  definition  of 
"nongovernmental  organizations"  is 


■proposed  for  addition  to  the  definitions 
section.  The  definition  picks  up  all  the 
organizations  currently  covered  by  OMB 
Circular  A-110  and  adds,  for  the  first 
time,  commercial  organizations  (for- 
profit  organizations). 

"Prior  Approval"  ' 

The  definition  of  "prior  approval"  is 
proposed  for  revision  to  make  clear  that 
the  authorized  official  must  prepare  a 
written  approval  and  that  the  mere 
documentation  in  the  grant  file  of  a 
telephone  conversation  would  be 
insufficient  to  provide  prior  approval  for 
a  grant  change. 

"Share"      I  l|    i. 

The  definition  of  "share"  has  been 
revised  to  include  guidance  on 
computing  the  Federal  share  of  real 
property  which  has  been  acquired  on  an 
amortized  basis.  This  guidance  is 
necessary  because  previous  guidance 
was  based  only  on  outright  purchase 
and  did  not  clearly  indicate  the 
approporiate  result  for  amortized 
purchases. 

"State"       I   I    r 

The  definition  of  "State"  is  proposed 
for  amendment  to  clarify  that  State- 
controlled  institutions  of  higher 
education  and  hospitals  are  excluded 
from  the  definition  of  "State." 

"Subgrant" 

During  discussions  with  auditors  and 
officials  of  States  and  other 
organizations  which  receive  Federal 
grant  funds,  there  has  been  some 
concern  voiced  about  the  definition  of  a 
subgrant.  Specifically,  the  question  has 
been  raised  about  whether  contracts 
awarded  under  grants  are  subgrants. 

The  Federal  Government  believes  that 
the  critical  element  of  whether  or  not  an 
activity  is  a  subgrant  is  the  intent  of  the 
provision  of  those  funds  and  not  the 
mechanism  (i.e.,  contract,  grant, 
memorandum  of  agreement,  etc.)  used  to 
convey  those  funds.  The  key  issue  is 
that  the  provision  of  financial  assistance 
(vs.  procurement  of  goods  and  ser\'ices) 
is  a  subgrant,  regardless  of  the 
mechanism  used.  It  is  also  critical  that 
grantees  understand  that  subgrantees 
are  not  vendors  providing  goods  and 
services. 

Comment  is  requested  on  whether  the 
definition  of  "subgrant"  should  be 
revised  to  change  the  reference  to 
"contractual  legal  agreement"  to  "any 
legal  agreement"  in  order  to  clarify  that    ' 
regardless  of  what  mechanism  is  being 
used,  or  what  name  is  given  to  that 
mechanism  by  a  grantee  organization  to 
provide  funds  to  another  organization. 


when  we  refer  to  subgranting,  we  mean 
the  provision  of  financial  assistance. 

"Supplies" 

To  conform  the  definition  of 
"supplies"  with  the  new  definition  of  the 
term  "intangible  property  and  debt 
instruments."  "supplies"  is  revised,  by 
excluding  from  that  term  the  category  of 
personal  property  that  is  covered  under 
"intangible  property  and  debt 
instruments."  ; 

Section 4    Applicability. 

Technical  changes  are  proposed 
consistent  M^ith  the  expansion  of 
coverage  for  the  common  rule. 

Section ,  10    Forms  for  applying  for 

grants. 

No  change  is  made  to  paragraph  (a) 
Scope  of  this  section  bepause  the  forms 
prescribed  are  for  use  only  by 
governmental  applicants.  However, 
certain  provisions  currently  in  S  •10(b)(3) 
of  the  common  rule  implementing 
Circular  A-102  are  proposed  for 
removal.  These  provisions  instruct 
Federal  agencies  regarding  the  forms 
approval  process.  The  provisions  are 
proposed  for  removal  because  internal 
guidance  to  Federal  agencies  is 
inappropriate  in  regulations  that 
establish  requirements  for  grantees. 
Federal  agencies  are  required  to  permit 
governments  to  use  standard  forms 
unless  authorized  by  OMB  to  use 
alternative  forms.  Nongovernmental 
organizations  must  nevertheless  use  » 
forms  developed  by  Federal  agencies 
and  approved  by  OMB  under  the 
regulations  implementing  the  Paperwork 
Reduction  Act  of  1980  (5  CFR  Part  1320). 

Section .21    Payment. 

The  current  A-110  rule  requiring 
grantees  or  subgrantees  to  place 
advances  of  Federal  grant  funds  in 
interest-bearing  accounts  has  been 
revised  to  waive  this  requirement  when 
the  grantee  or  subgrantee  receives 
Federal  advances  of  less  than  $120,000, 
or  when  the  interest  to  be  earned  would 
not  be  sufficient  to  justify  the  expenses 
entailed  by  the  requirement.  We  have 
also  raised,  from  $100  to  $250.  the 
amount  grarftees  and  subgrantees  may 
retain  for  expenses. 

Section .25  Program  income. 

The  common  rule  recognizes  three 
uses  for  program  income:  the  deduction 
method  (using  program  income  to  reduce 
the  overall  costs  under  the  grant);  the 
addition  method  (using  program  income 
to  increase  the  work  under  the  grant 
over  and  above  that  contemplated  in  the 
original  grant  award);  and  the  matching 
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method  (using  program  income  to  meet 
cost-sharing  or  mathcing  requirements). 

Section 25(g)  prescribes  the 

deduction  method  unless  program 
regulations  or  the  grant  award  permits 
one  of  the  alternative  methods. 

Section ■25(g)  provides  Federal 

agencies  the  flexibility  to  authorize  the 
alternative  methods  through  program 
regulations  or  grant  award  but  contains 
a  "default"  to  the  deductive  method. 
This  is  done  largely  as  an  administrative 
convenience  and  also  for  the  sake  of 
predictability — as  recommended  by  the 
General  Accounting  Office  (GAO). 

Some  Federal  agencies  are  now 
concerned  that  a  preference  for  the 
deduction  method  would  operate  as  a 
disincentive  to  grantees  to  generate 
program  income,  and  that  such  a 
disincentive  would  not  promote  the 
objectives  of  Federal  grant  programs. 
Sometimes  the  amount  available  for  a 
grant  is  insufficient  to  meet  the  needs 
envisioned  by  the  grantee.  Program 
income  used  for  program  purposes  can 
meet  part  of  this  need  without  the 
expenditure  of  additional  Federal  funds. 
It  likewise  promotes  greater  self- 
sufficiency  on  the  grantee's  part.  While 
this  applies  to  all  grantees  and 
subgrantees,  it  is  especially  true  of 
nongovernmental  organizations.  Lacking 
the  power  to  tax,  they  depend  on 
revenues  from  many  sources,  including 
program  income,  to  accomplish  their 
missions.  Comments  are  invited  on  this 
matter. 

Section         ■?«    Non-Federal  audit 

The  Single  Audit  Act  of  1964  and 
OMB  Circular  A-128.  Audits  of  State 
and  Local  Governments,  require  most 
State  and  local  governments  receiving 
Federal  financial  assistance  to  obtain 
annual  audits.  The  existing  audit 
requirements  for  nongovernmental 
organizations  are  set  forth  in  OMB 
Circular  A-110,  Attachment  F, 
paragraph  2(h). 

Audit  requirements  for 
nongovernmental  organizations  are 
currently  being  reconsidered  as  a 
separate  and  distinct  effort  by  the  Office 
of  K4anagement  and  Budget  and  Federal 
agencies.  Until  such  decisions  are  made, 
the  agencies  propose  to  retain  the 
current  A-110  audit  requirements. 


Sectibn 


.30 


Changes. 

The  langtiage  in  | .30(cKl)(ii)  of 

the  common  rule  that  requires  prior 
approval  for  certain  budget  changes  is 
not  changed  for  governments.  However, 
for  ncHigovemmental  organizations,  the 
common  rule  would  now  provide  in  a 

new  S 30(cJ(lKiu)  that 

nongovernmental  organizations  must 
obtain  prior  approval  for  changes  that 


exceed  or  are  expected  to  exceed  5 
percent  of  the  total  current  approved 
budget.  The  5  percent  rule  is  consistent 
with  the  current  A-110. 

An  opportimity  for  Federal  agencies 
to  adopt  more  restrictive  requirements 
was  considered  but  is  not  proposed. 
This  would  have  been  permitted  by 

inserting,  at  the  beginning  of  S '30 

(a)  and  (f).  the  phrase,  "Unless  the 
award  document  otherwise  provides.  " 
in  each  place.  Under  this  approach. 
Federal  agencies  could  require  prior 
Federal  agency  approval  of  changes  of 
less  than  5  percent  of  the  current  total 
approved  budget  without  obtaining 
OMB  authorization  under  the  exception 

provisions  of  S 6(b)-  Comments  are 

solicited  on  this  option. 

A  new  prior  approval  requirement  for 
the  absence  for  more  than  3  months  of 
the  approved  project  director  or 
principal  investigator  is  proposed  for 
paragraph  (d)(3)  of  this  section.  This  is 
believed  to  be  necessary  because  the 
qualifications  of  the  proposed  project 
director  or  principal  investigator  are 
frequently  a  major  factor  in  the  decision 
to  award  a  discretionary  grant,  and  the 
absence  of  that  person  for  a  3-month  or 
greater  period  may  have  a  serious 
impact  on  the  satisfactory  conduct  of 
the  project  during  that  time. 

A  new  prior  approval  requirement  is 
proposed  by  adding  a  paragraph  at 
(d)(5)  of  this  section  for  situations 
involving  the  proposed  transfer  of  a 
grant  to  another  institution.  General 
Accounting  Office  decisions  have 
recognized  for  a  long  time  that,  under 
certain  specified  conditions,  transfer  of 
a  grant  from  the  original  grantee  to  a 
substitute  grantee  is  appropriate. 
Approval  of  such  a  request  is  contingent 
on  many  of  the  same  factors  which  led 
to  selection  of  the  original  grantee. 

At  paragraph  (0(1)  of  this  section,  in 
order  to  simplify  die  burden  on  grantees, 
we  are  proposing  that  requests  for  prior 
approval  may  be  submitted  either 
through  revisions  of  appropriate  pages 
in  the  application  or  by  letter. 

Section 31    Real  Property. 

The  current  language  in  f .31(b)  of 

the  common  rule  is  proposed  to  be 
expanded  to  clarify  the  existing 
statement  that  the  grantee  or  subgrantee 
shall  not  dispose  of  or  encumber  the  real 
property  or  interests  in  such  property. 

In  order  to  protect  the  Federal 
Government's  interest  in  real  property 
which  has  been  acquired  in  whole  or  in 
part  with  Federal  grant  funds,  a  new 
S         -^•*(r}  has  been  added  which 
requires  that  nongovernmental  grantees 
must  obtain  certain  types  of  insurance. 
Though  such  a  safeguard  was  never 
previously  required  under  either 


Circular  A-102  or  A-110,  it  is  necessary 
because  grantees  which  are  not  Slate 
and  local  governments  normally  do  not 
have  the  financial  resources  for  self- 
insurance  to  protect  the  Federal 
Government's  investment 

Technical  changes  are  proposed  for 
paragraph  (c)  of  this  section  to  rely  on 

the  definition  of  "share"  in  | 3, 

rather  than  restating  the  rule  regarding 
the  computation  of  the  Federal  share. 

Section .32    Equipment. 

Technical  changes  are  proposed  for 
this  section  to  rely  on  the  definition  of 

"share"  in  \ .3.  rather  than  restating 

the  rule  regarding  the  computation  of  the 
Federal  share,  wherever  it  appears. 

Existing  OMB  Circular  A-110  provides 
for  the  grantee  to  be  reimbursed  for  any 
reasonable  shipping  and  interim  storage 
costs  incurred  when  the  grantee  has 
been  instructed  to  ship  to  a  new  location 
equipment  purchased  with  Federal  grant 
funds.  A  new  paragraph  (e)(4)  is 
proposed  for  addition  to  the  common 
rule  to  apply  this  rule  to  both 
governments  and  nongovernmental 
organizations. 

The  current  OMB  Circular  A-110 
reflects  statutory  authority  contained  in 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  which  permits 
nonprofit  institutions  of  higher 
education  or  nonprofit  organizations 
whose  primary  purpose  is  the  conduct  of 
scientific  research  to  retain  title  to 
equipment  without  further 
accountability  to  the  Federal 
Government  for  its  use  or  disposition. 
The  common  rule  is  proposed  for 

amendment  to  add  a  new  S 32(h)  to 

include  this  provision. 

Section .33    Supplies. 

When  a  grant  is  transferred  from  one 
institution  to  another,  the  Federal 
agency  has  the  right  to  require  the 
transfer  of  any  equipment  purchased 
under  the  grant.  "The  Federal  agencies 
considered  the  option  of  imposing  this 
requirement  on  the  transfer  of  supplies 
when  the  inventory  of  unused  supplies 
exceeds  $5,000  in  total  aggregate  fair 
market  value.  Because  this  proposal  was 
never  in  Circulars  A-102  or  A-110  nor 
adopted  in  the  common  rule,  comments 
on  the  proposal  are  solicited. 

Section . 
patents. 

Section . 


Copyrights  and 


-34  of  the  common  rule  is 


proposed  for  revision  to  clarify  the  rule 
regarding  ownership  of  copyrights,  and 
the  Federal  Government's  right  to  a 
royalty-free,  oonexclosive,  and 
irrevocable  license  in  copyrightable 
works.  The  existing  section  is  also 


proposed  to  be  redesignated  as 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  include  a  cross  reference  to 
the  Department  of  Commerce's 
government-wide  regulation  regarding 
patents. 


Section . 


-36    Procurement. 


Section 36(b).  This  section 

requires  grantees  and  subgrantees  to 
follow  applicable  State  and  local  laws 
and  regulations,  if  those  laws  and 
regulations  ensure  that  procurements 
conform  to  applicable  Federal  laws  and 
the  standards  of  9  2.36.  No  change  was 
made  to  this  provision  for  non- 
governmental grantees  and  subgrantees, 
because  these  grantees  and  subgrantees 
must  still  follow  State  and  local  laws 
and  regulations  that  may  be  applicable 
to  them. 

In  S 36(b)(5),  the  term  "multi- 
organizational"  was  added  to  the  types 
of  agreements  that  organizations 
negotiate  for  the  procurement  or  use  of 
common  goods  or  services.  This  will 
permit  organizations  other  than  State 
and  local  governments  to  enter  into 
these  types  of  agreements. 

There  are  a  number  of  provisions  in 

§ 36  that  are  not  now  in  Circular  A- 

110  but  are  nevertheless  appropriate  for 
nongovernmental  organizations.  For 
example:  the  provision  for  the  use  of 

excess  property  in  S 36(6); 

§ .36(b)(7)  encourages  the  use  of 

value  engineering;  and,  a  restriction  on 
the  use  of  time  and  material  contracts  in 

i 36(b)(10)  has  been  extended  to 

nongovernmental  organizations  because 
it  is  considered  good  procurement 
practice  for  all  types  of  grantees.  ; 

Section 36(d),  Methods  of 

procurement  to  be  followed,  contains 
the  procurement  methods  that  are 
consistent  with  the  methods  used  by  the 
Federal  Government.  Nongovernmental 
organizations  had  objected  to  the 
previous  emphasis  favoring  advertised 
"low  bid"  procedures.  The  common  rule 
merely  outlines  the  different 
procurement  methods,  and  does  not 
have  this  emphasis,  except  for  the 
procurement  of  construction. 

Section 36(f)(2)  requires  grantees 

and  subgrantees  to  negotiate  profit  as  a 
separate  element  of  price  in  certain 
situations.  The  common  rule  has  been 
clarified  to  note  that  this  is  required 
only  when  profit  or  fee  is  included  in  the 
price  of  a  contract. 

Sections 36(i)(7),  (8),  and  (9) 

contain  awarding  agency  requirements 
for  grantees  and  subgrantees  to  include 
in  contracts.  The  reference  to  awarding 
agency  requirements  means  the 
requirements  imposed  on  the  grantee  or 
subgrantee  by  the  Federal  agency.  This 
use  of  the  term  awarding  agency  is  in 


conflict  with  the  definition  of  "awarding 

agency"  contained  in  fi .3, 

Definitions.  These  are  Federal  agency 
requirements  that  apply  to  grantees  and 
could  flow  though  to  subgrants.  The 
paragraphs  have  been  revised  to  change 
"awarding  agency"  to  "Federal  agency." 

Sections .36(i)(10),  (12),  and  (13) 

contain  contract  requirements  for 
grantees  and  subgrantees  to  include  in 
contracts  that  were  not  contained  in 
previous  requirements  imposed  on 
nongovernmental  grantees  and 

subgrantees.  Sections 36(i)(12)  and 

(13)  are  required  by  the  laws  cited  in 

those  paragraphs.  Section .36(i)(10) 

adds  access  to  records  of  all  types  of 
contracts,  not  just  negotiated  contracts 
as  had  been  previously  required  for 
nongovernmental  grantees  and 
subgrantees. 

Several  Federal  agencies  have 
observed  that  the  numerous  provisions 
contained  in  this  section  could  be  made 
more  accessible  to  readers  if  the  section 
were  divided  into  numbered 
subsections,  organized  by  topics  and 
issues  ccMinecled  with  procurement 
under  grants.  Comments  are  invited  on 
renumbering  § .36  as  follows: 

Procurement  Policies  of  States 

§  __ — XX    Procurement  Policies  of  States 
[(a)]* 

Procurement  Policies  of  Other  Grantees  and 
Subgrantees 

S .XX    Procurement  policies  for  other 

grantees  and  subgrantees;  Purpose  of 
S XX XX 

General  Roquitcments  '  t 

i XX    Maintain  minimum  procurement 


procedures  [(b)(1)) 
— .XX    Maintain  a  system  of  contract 


J- 

administration  [(b](2]] 
S XX    Maintain  written  standards  of 

conduct  [(b)(3)) 
S XX    Procedures  to  avoid  inefficient 

procurements  [(b)(4]&(5)) 
S XX    Contracts  with  small  and  minority 

firms,  women's  business  enterprise,  and 

labor  surplus  area  firms  [(e)] 
S XX    Use  of  Federal  excess  property 

((b)(6)) 

Competition 

S XX    Full  and  open  competition  [(c)(l)] 

S .XX    No  State  preference  permitted 

[(c)(2)) 

The  Selection  Process 

S_ XX    Maintain  standards  for  selection 

[(b)(8)J 
S .XX    Maintain  written  selection 

procedures  [(c)(3)] 
S .XX    Maintenance  of  a  prequalification 


list  [{c)(4)] 


{ .XX    Review  of  proposed  procurements 

by  the  awarding  agency  1(g)(1)) 

{ .XX    Documentation  of  proposed 

procurements  [(g)(2)] 

I XX    Waiver  of  proposed  procurement 

review  [(g)(3)) 

Costa  and  Bonding  Requirements 

§ .XX    Limitation  on  estimated  cost 

contracts  ((f)(3)) 

{ .XX    Cost  and  price  analysis  [(f){l)l 

S .XX    Negotiation  of  profit  or  fee 

S .XX    Bonding  requirements  ((h)) 

Methods  of  Procurement 

§ .XX 

S XX 


Small  purchase  procedures  ((d)(l]] 
Sealed  bid  standards  and 


*  Citationi  in  brackets  are  to  paragraph 

designations  in  { 36  of  the  proposed  common 

regulations  as  they  appear  at  the  end  of  this 
document 


requirements  [(d)(2)) 

5 .XX    Competitive  purchases  [(d)(3)) 

i XX    Noncompetitive  purchases  ((d)(4)l 

S XX    Limitations  on  time  and  material 

contracU  ((b)(10]] 
S .XX    Limitations  on  cost-plus  contracts 

l(n(4)] 

Contract  Provisions 

S .XX    Requirements  for  certain  contract 

clauses  and  changes  by  Federal  agencies 
[(i)-intro) 

S .XX    Clauses  for  contracts  [(i)  and 

(b)(7)) 

Contract  Monitoring 

§ XX    Contract  monitoring  [(b)(2]J 

Disputes  Resolution 

S XX    Maintain  disputes  resolution 

process  [(b)(ll)) 
S .XX    Disputes  subject  to  Federal  agency 

review  [(b)(12)) 

Grantee  and  Subgrantee  Records 

S XX    Detail  significant  history  of  a 

procurement  [(b)(9)) 

Section .37    Subgrants. 

Section .37(a)  has  been  revised  to 

permit  States  to  use  State  laws  and 
procedures  when  administering 
subgrants  to  all  types  of  subgrantees.  As 
explained  in  Executive  Order  12612. 
"Federalism,"  States  possess  unique 
constitutional  authority,  resources  and 
competence.  In  the  March  11, 1988 
common  rule  States  were  given 
maximurii  authority  to  manage 
subgrants  to  local  and  Indian  tribal 
governments.  Consistent  with  Executive 
Order  12612,  this  common  rule  will 
extend  this  authority  to  all  types  of 
subgrantees.  However,  subgrantees  will 
continue  to  use  the  Federal  cost 
principles  that  are  applicable  to  the  kind 
of  organizations  incurring  the  costs. 

Section .22,  Allowable  costs, 

stipulates  that,  depending  on  the  kind  of 
organizations.  Circular  A-21 
(educational  institutions),' A-87 
(governments),  A-122  (nonprofits),  or  48 
CFR  Part  31  (commercial  organizations) 
will  apply.  The  common  rule  has  been 
clarified  to  note  that  States  can  still 
apply  the  provisions  of  this  regulation. 


44722 Federal  Register  /  Vol.  53.  No.  214  /  Friday.  November  4.  1988  /  Proposed  Rules 


II I  I  !  '      ' 

Federal  Register  /  Vol.  53.  No.  214  /  Friday.  November  4.  1988  /  Proposed  Rules 


44723 


and  that  States  must  inform  subgrantees 
whether  State  or  Federal  procedures 
must  be  followed. 

Sections 37(a)(2)  and  (b)(3)  have 

been  revised  to  clarify  that  grantees  are 
required  to  ensure  subgrantee 
compliance  with  requirements  imposed 
by  Federal  statutes  and  regulations.  The 
common  rule  currently  states  that 
grantees  mast  ensure  that  subgrantees 
are  aware  of  Federal  requirements. 

Section 37(c)  has  been  revised  to 

note  that  the  common  rule  does  not 
imply  and  direct  relationship  between 
Federal  agencies  and  subgrantees. 
Grantees  are  responsible  for  ensuring 
that  their  subgrantees  comply  with 
appropriate  requirements. 

Section .38    Intangible  property 

and  debt  instruments. 

This  new  section  is  proposed  to 
establish  title,  use.  and  disposition  rules 
for  intangible  property  and  debt 

instruments,  defined  in  i .3, 

previously  discussed  in  this  preamble,  a 
category  of  property  which  might 
otherwise  appear  not  covered  by  the 
conunon  rule.  Neither  Circular  A-102 
nor  A-110  contained  such  a  requirement 
in  the  past.  The  common  rule  establishes 
requirements  that  are  equivalent  to 
those  established  for  equipment. 

Section 39    Grant  property  trust 

relationship  and  notices. 

This  proposed  new  section  is  intended 
to  help  protect  property  acquired  or 
improved  with  Federal  grant  assistance, 
from:  (a)  Inadvertent  or  deliberate 
unauthorized  encumbrance  or  other 
misuse  while  held  by  the  grantee;  (b) 
improper  disposition  by  the  grantee 
without  repayment  to  the  Federal 
Government  of  the  fair  market  value  of 
the  Federal  assistance;  or,  (c)  liquidation 
in  bankruptcy  proceedings,  for  payment 
of  creditors  or  administrative  expenses 
of  the  bankrupt  estate,  without 
repayment  of  the  Federal  assistance. 

The  first  sentence  of  the  proposed 
new  section,  stating  that  grantees  and 
subgrantees  hold  grant  property  "in 
trust,"  establishes  the  Federal  interest 
that  property  should  be  used  for  its 
intended  beneficial  purposes.  For  more 
than  25,  years,  it  has  been  established 
Federal  policy  that  "assets  in  the  hands 
of  the  grantee  are  charged  with  the 
obligation  to  be  used  for  the  purposes 
and  subject  to  the  conditions  of  the 
grant."  42  Comp.  Gen.  289.  294  (1962). 
Nevertheless,  without  express 
regulatory  language  asserting  that 
policy,  there  is  a  risk — notably  in 
grantee  bankruptcy  situations — that 
grant  property  will  be  diverted  from  its 
intended  purpose,  without  repayment  to 
the  Federal  Government.  See.  for 


instance.  In  Re  /oliet-  Will  County 
Community  Action  Agency.  58  Bit  973 
(N.D.  ni.  1986).  afTd  78  B.R.  184  (N.D.  Dl. 
1987).  The  first  sentence  of  new 
S 39  asserts  the  intended  policy. 

The  second  sentence  of  the  proposed 
new  section  is  necessary  to  confirm  the 
authority  of  Federal  agencies  to  require 
nongovernmental  grantees  to  place  liens 
or  notices  to  protect  grant  property  from 
unauthorized  encinnbrance  or 
disposition.  Liens  and  notices,  reciting 
that  property  has  been  acquired  or 
improved  with  Federal  grant  assistance 
and  that  use  and  disposition  conditions 
apply  to  the  property,  are  placed  on 
record  by  property  owners,  i.e.,  by 
grantees  or  subgrantees  in  the  case  of 
Federal  grant-assisted  property. 

With  the  passage  of  time  after  a  grant 
award,  grant  or  subgrant  officials  may 
forget  that  there  are  prohibitions  against 
unauthorized  sale  or  mortgaging  of  the 
grant  property,  or  they  may  remember 
that  restrictions  apply,  but  believe  that 
circumstances  require  that  the 
restrictions  be  ignored.  In  those  cases,  a 
notice  placed  on  record  is  a  useful 
reminder,  to  the  gralrtee'Srsubgrantee 
and  to  the  prospective  transferee  or 
mortgages,  that  the  Federal  interest  is  to 
be  protected.  Such  notices,  including 
liens  where  appropriate,  involve 
minimal  paperwork,  and  have  no 
significant  adverse  consequences  to 
'grantees  or  subgrantees  who  stay  in 
compliance.  Requiring  compliance  with 
the  conditions  of  a  grant  award  in  these 
cases  is  a  way  to  assure  those  grantees 
and  subgrantees  who  do  comply  that 
they  are  not  doing  more  than  is  required 
of  others. 

Sometimes,  even  though  liens  or 
notices  are  placed  on  record,  grant- 
assisted  property  may  nevertheless  be 
encumbered,  foreclosed  upon,  sold,  or 
otherwise  misused.  In  such  cases,  the 
liens  or  notices  can  be  indispensible  for 
recovering  to  the  Federal  Government 
the  Federal  share  of  the  value  of  the 
property.  The  second  sentence  of  the 

proposed  new  § 39.  by  itself  and  in 

conjunction  with  the  first  sentence  of 
this  section,  discussed  above,  is 
necessary  for  all  these  reasons, 
iments  are  invited  on  this  new 
fion,  which  was  not  previously 
ined  in  Circular  A-110. 

Sect/bn .41    Financial  reporting. 

The^last  sentence  of  paragraph  (a)(2] 
of  thi^  section  stipulates  that  grantees 
shall  not  impose  more  burdensome 
financial  reporting  requirements  on 
subgrantees.  Comments  have  been 
received  that  this  provision  is 
appropriate  for  State  and  local 
governments  but  may  not  be  appropriate 
for  the  private,  nonprofit  sector.  Many 


private,  nonprofit  grantees  may  wish  to 
impose  additional  reporting 
requirements  on  their  subgrantees  as 
part  of  their  stewardship  over  Federal 
grant  funds.  Since  Circular  A-110  does 
not  currently  permit  this  and  no  change 
has  been  made  to  the  common  rule, 
comments  are  solicited  on  this  subject. 

Section 41(b)(4)  has  been 

amended  to  permit  grantees  to  submit 
financial  reports  later  than  90  dajrs  after 
the  end  of  the  grant  year  in  situations 
where  the  Federal  ageiK^  has  extended 
the  deadline  for  liquidation  of 
obligations. 

Section .50    Closeout 

Section 50(b}.  Liquidation  of 

obligations,  is  proposed  for  addition. 

This  provision  repeats  § .23(b)  of 

the  common  rtile  because  it  is  also 
relevant  to  the  closeout  of  grants. 

Subpart  F— Special  provisions  for 
research. 

The  common  rule  would  provide 
Federal  agencies  the  opportunity  to  use 
special  terms  and  conditions  for 
research.  Subpart  F  is  a  set  of  simplified 
administrative  requirements  which 
Federal  agencies  are  proposing  as  a 
result  of  the  "Florida  Demonstration 
Project." 

In  March  1986.  five  Federal  agencies 
began  the  Florida  Demonstration  Project 
to  test  ways  to  increase  research 
productivity  and  reduce  overhead  costs 
on  sponsored  research.  In  March  1988. 
the  Presidential  Task  Force  on 
Regulatory  Relief  approved  expansion  of 
the  project  to  include  research  contracts 
as  well  as  grants  and  to  include 
universities  and  research  facilities 
outside  of  Florida.  At  the  same  time,  the 
Interagency  Assessment  Committee 
composed  of  the  senior  policy  officials 
of  the  participating  agencies 
reconunended  immediate 
implementation  of  the  most  successful 
subset  of  the  DemonstraUon  procedures. 

Since  the  terms  and  conditions  of  the 
Demonstration  research  agreements 
require  waivers  of  provisions  of  the 
common  rule,  the  proposed  common  rule 
would  create  a  new  Subpart  F  to  permit 
routine  application  of  the  simplified 
provisions. 

Impact  Analyses 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  rules,  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
We  intend  the  rule  to  result  in  savings  to 
all  organizations  receiving  grants  or 


subgrants.  For  example,  the  increase  in 
the  threshold  for  the  definition  of 
equipment  would  significantly  reduce 
the  recordkeeping  costs  for  all 
organizations.  However,  we  do  not 
believe  that  the  rule  will  have  an  annual 
economic  effect  of  $100  million  or  more 
or  the  other  effects  listed  in  the  Order. 
For  this  reason,  we  have  determined 
that  this  rule  is  not  a  major  rule  within 
the  meaning  of  the  Order. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  Federal 
agencies  generally  publish  for  each  rule 
with  "significant  economic  impact  on  a 
substantial  number  of  small  entities."  an 
analysis  describing  the  rule's  impact  on 
small  entities  and  identifying  and 
significant  alternatives  to  the  rule  that 
would  minimize  the  economic  impact  on 
small  entities.  We  certify  that  this  rule 
will  notliave  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  affect  the 
amount  of  funds  provided  in  the  covered 
programs,  but  rather  modifies  and 
updates  administrative  and  procedural 
requirements. 

Paperwork  Reduction  Act  1 1 

Sections 10(b): 20(b); 

_.24(b)(6); ^30(0(1),  (2)  and  (3); 

.32(d)(1)  and  (f)(2); 36(b)(9), 


(c)(3).  and  (i); 40(b)(2).  (c)  and  (d): 

41(b),  (c),  (d)  and  (e); 42(b); 

50(c)  of  this  rule  contain  collection- 

of-information  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  each  agency  shall  submit  a 
copy  of  this  rule  to  the  Office  of 
Management  and  Budget  for  its  review 
of  these  reporting  and  recordkeeping 
requirements.  No  grantee  may  be 
subject  to  a  penalty  for  failure  to  comply 
with  these  information  collection 
requirements  until  the  requirements 
have  been  approved  and  assigned  an 
OMB  control  numbeq, 

DEPARTMENT  OF  AbPiCULTUflE 
Office  of  the  Secretary 
7  CFR  Parts  3015  and  3016 

FOR  RJRTHEII  INFOfWATIOM  CONTACT: 

Gerald  Miske  (Branch  Chief).  (202)  382- 
1553. 

ADDITIONAL  SUPPLEMENTARY 
information:  USDA's  current  regulation 
establishing  Departmentwide  policies 
and  standards  for  the  administration  of 
grants  and  cooperative  agreements  for 
nongovernmental  organizations  is  found 
at  7  CFR  Part  3015.  "Uniform  Federal 
Assistance  Regulations."  The  rule 
primarily  implements  OMB  Circular  A- 
HO,  "Grants  and  Agreements  with 


Institutions  of  Higher  Education. 
Hospitals,  and  Other  Nonprofit 
Organizations";  Circular  A-128.  "Audits 
of  State  and  Local  Governments";  and 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  Part  3015  also  sets  forth  the 
Department's  policy  on  competition  in 
awarding  discretionary  grants  and 
cooperative  agreements  and  identifies 
the  cost  principles  specified  in  Circular 
A-21  for  universities.  A-87  for  State  and 
local  governments,  A-122  for  nonprofit 
organizations,  and  41  CFR  1-15.2  for 
commercial  organizations.  In  addition. 
Part  3015  had  previously  included  the 
administrative  requirements  for  grants 
and  cooperative  agreements  to  State 
and  local  governments  that  were 
prescribed  by  OMB  Circular  A-102. 
However,  on  March  11, 1988.  USDA 
joined  a  "common  rule"  publication  (one 
common  regulation  signed  and 
implemented  verbatim  by  all  Federal 
government  agencies)  and  moved  those 
requirements  to  a  new  part.  7  CFR  Part 
3016.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments." 

Through  this  action,  USDA  is  now 
proposing  to  amend  the  March  11, 1988. 
common  rule  to  include  the 
administrative  requirements  for 
nongovernmental  entities  that  were 
previously  included  in  Part  3015. 
Therefore,  after  amendment,  USDA's 
new  Part  3016,  with  several  exceptions. 
Will  apply  to  both  governmental  and 
nongovernmental  recipients  of  Federal 
assistance.  Otherwise,  the  applicability 
of  Part  3016  will  be  consistent  with  that 
adopted  on  March  11. 198a  There  will 
be  no  change  in  the  types  of 
transactions  that  will  be  covered.  Part 
3016  applies  only  to  assistance 
relationships  documented  by  grants  and 
cooperative  agreements,  and  subawards 
thereunder.  Thus,  Part  3016  does  not 
apply  to  transactions  entered  into  under 
sections  1472(b),  1473A,  and  1473C  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  by  the  Food  Security 
Act  (7  U.S.C.  3318.  3319a  and  3319c). 

By  joining  this  common  rule 
publication.  Part  3015  will  no  longer 
prescribe  the  general  administrative 
regulations  for  Federal  assistance 
relationships  with  nongovernmental 
entities.  However,  as  indicated  above, 
there  will  be  several  exceptions.  The 
common  rule,  as  amended,  will  not 
apply  to  open-ended  entitlement 
programs.  Coverage  for  entitlement 
programs  will  be  provided  in  a  future 
Subpart  E  of  7  CFR  Part  3016.  Pending 
the  issuance  of  Subpart  E,  the  open- 
ended  entitlement  programs  of  the  Food 


and  Nutrition  Service  listed  below,  will 
remain  subject  to  the  requirements  of  7 
CFR  Part  3015,  and  will  not  be  covered 
by  the  amended  common  rule  (7  CFR 
Part  3016). 

.  (a)  State  Administrative  Matching 
Grants  for  Food  Stamp  Program 

(b)  National  School  Lunch  Program 

(c)  School  Breakfast  Program 

(d)  Summer  Food  Service  Program 

(e)  Child  Care  Food  Program 

(f)  Special  Milk  Progmm  for  Children 

(g)  State  Administrative  Expenses 
Under  the  Child  Nutrition  Act  (sec.  7  of 
the  Child  Nutrition  Act) 

In  addition  to  the  open-ended 
entitlement  programs  listed  above  that 
will  be  included  in  Subpart  E  when 
issued,  the  following  subparts  of  Part 
3015  will  remain  in  effect  for  all 
governmental  and  nongovernmental 
entities: 

(a)  Subpart  I  on  audits. 

(b)  Subpart  Q,  {  3015.158  on 
competition. 

(c)  Subpart  T  on  cost  principles. 

(d)  Subpart  V  on  intergovernmental 
review  of  Federal  Programs. 

(e)  Subpart  W  on  nonprocurement 
debarment  and  suspension  (to  be  issued 
at  a  later  date). 

In  addition  to  the  changes  referenced 
above,  it  will  be  necessary  for  USDA  to 
propose  three  additional  changes  to  its 
existing  regulations.  The  first  change 
concerns  the  title  of  7  CFR  Part  3016, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments."  This 
title  will  now  need  to  be  changed  to 
reflect  that  the  rule  no  longer  covers 
solely  State  and  local  governments,  but 
will  also  cover  nongovernmental  and 
commercial  organizations  as  well. 
Therefore,  USDA  is  proposing  to  change 
the  title  to,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements."  This  title  is 
the  same  as  that  given  to  the 
govemmentwide  common  rule  and  this 
title  will  also  convey  to  USDA's 
amended  common  rule. 

The  second  change  necessitated  by 
these  revisions  concerns  amendments  to 
7  CFR  3015.1  and  3015.2  which  will 
redefine  the  purpose  of  this  subpart  and 
the  recipients  to  which  this  amended 
rule  applies.  Since  the  policies  that  will 
remain  behind  in  Part  3015  are  not  being 
revised,  USDA  requests  that  comments 
be  limited  to  the  clarity  of  the  changes 
in  §  3015.1  and  3015.2. 

The  final  change  is  required  to  update 
the  reference  to  the  cost  principles  that 
are  applicable  to  for-profit  organizations 
from  41  CFR  1-15.2  (Federal 
Procurement  Regulations)  to  48  CFR 
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Subpart  31.2  (Federal  Acquisition 
Regulations). 

List  of  Subjects 

7  CFR  3015 

Grant  programs  (Agriculture). 
Intergovernmental  relations. 

7  CFR  3016 
Grant  programs  (Agriculture). 
Issued  at  Washington,  DC,  October  7,  1988. 

Accordingly,  it  is  proposed  to  amend 
Title  7  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

John ).  Franke,  Jr., 

Assistant  Secretary  for  Administration. 
Richard  E.  Lyng, 
Secretary  of  Agriculture. 

1.  It  is  proposed  that  Title  7  of  the 
Code  of  Federal  Regulations  be 
amended  by  revising  Part  3016  as  set 
forth  at  the  end  of  this  document. 

PART  3016— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A — General 

Sec. 

3016.1  Purpose  and  scope  of  this  part. 

3016.2  Scope  of  subpart. 

3016.3  Definitions. 

3016.4  Applicability. 

3018.5  Effect  on  other  issuances. 

3016.6  Additions  and  exceptions. 

Subpart  B — Pre-Award  Requirements 

3016.10  Forms  for  applying  for  grants. 

3016.11  State  plans. 

3016.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Sl>part  C— Post-Award  Requirements 

Financial  Administration 

3016.20  Standards  for  financial  management 
systems. 

3016.21  Payment. 

3016.22  Allowable  costs. 

3016.23  Period  of  availability  of  funds. 

3016.24  Matching  or  cost  sharing. 

3016.25  Program  income. 

3016.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

3016.30  Changes. 

3016.31  Real  Property. 

3016.32  Equipment. 

3016.33  Supplies. 

3016.34  Copyrights  and  patents. 

3016.35  Subawards  to  debarred  and 
suspended  parties. 

3016.36  I^ocurement. 

3016.37  Subgrants. 

3016.38  Intangible  property  and  debt 
instruments. 

3016.39  Grant  property  trust  relationship 
and  notices.  _^0 


Reports.  Records,  Retention,  and 
Enforcement 

3016.40  Monitoring  and  reporting  program 
performance. 

3016.41  Financial  reporting. 

3016.42  Retention  and  access  requirements 
for  records. 

3016.43  Enforcement. 

3016.44  Termination  for  convenience. 

Subpart  D— After-the-Grant  Requirements 

3016.50  Closeout. 

3016.51  Later  disallowances  and 
adjustments. 

3016.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  (Reserved) 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

3016.70  Scope  of  subpart. 

3016.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  Organizations 

3016.80  Scope  of  subpart. 

3016.81  Prohibition  against  fee  or  profit. 

3016.82  Real  property  and  equipment. 

3016.83  Program  income. 
Authority:  5  U.S.C.  301. 

Cross  Reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24, 1987. 

2.  Part  3016  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "USDA"  is  added 
wherever  "[Agency]"  and  "(agency]" 
appear. 

b.  Section  3016.3  is  amended  by 
adding  a  definition  for  "USDA"        , 
alphabetically  to  read  as  follows: 

§  3016.3    Definitions. 

*        *        «         •        * 

"USDA"  means  the  U.S.  Department 
of  Agriculture. 


PART  3015— UNIFORM  FEDERAL 
ASSISTANCE  REGULATIONS 

3.  USDA  proposes  to  amend  Subpart 
A  of  7  CFR  Part  3015  as  follows: 

a.  The  authority  citation  for  Part  3015 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

b.  Section  3015.1  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)  as 
follows: 

Subpart  A — General 

§  30 1 5. 1    Purpose  and  scope  of  this  part. 

(a)(1)  This  part  establishes  USDA- 
wide  uniform  requirements  for  the 
administration  of  open-ended 
entitlement  programs,  and  contains  rules 
that  specify  the  set  of  principles  used  for 
determining  allowable  costs  under 
USDA  grants  and  cooperative 
agreements  to  all  State  and  local 


governments,  universities,  non-profit 
and  for-profit  organizations  as  set  forth 
in  OMB  Circulars  A-87,  A-21,  and  A- 
122,  and  in  48  CFR  Subpart  31.2, 
respectively. 

•  •        •        •        • 

(3)  Rules  for  nonentitlement  grants 
and  cooperative  agreements  to  all  other 
governmental  and  nongovernmental 
entities  are  found  in  Part  3016. 

•  *         *         •         * 

c.  Section  3015.2  is  amended  by 
adding  paragraph  (d)(6)  as  follows: 

§3015.2    Applicability. 

•  •         •         ♦         • 

(d)  •  *  * 

(6)  Nongovernmental  entities  except 
open-ended  entitlements  to 
nongovernmental  entities. 


Subpart  T— Cost  Principles 

d.  Section  3015.194  is  revised  to  read 
as  follows: 

§  3015.194    For-profit  organizations. 

The  principles  to  be  used  when 
determining  the  allowable  costs  of 
activities  conducted  by  for-profit 
organizations  are  contained  in  the 
Federal  Acquisition  Regulation  at  48 
CFR  Subpart  31.2.  Exception: 
Independent  research  and  development 
costs  including  any  indirect  costs 
allocable  to  them  are  unallowable. 
Independent  research  and  development 
are  defined  in  the  Federal  Acquisition 
Regulation  at  48  CFR  31.205-18. 

DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  F.  Sharp.  Business  and 
Financial  Policy  Division  (MA-422).  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  (202)  586-8192. 
ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  The  proposed  common 
rule  that  accompanies  this  preamble 
combines  formerly  separate  OMB 
guidances  to  agencies  for  use  in 
awarding  grants  and  cooperative 
agreements  to:  (1)  State  and  local 
governments;  (2)  universities  and 
nonprofit  organizations;  and  (3) 
commercial  organizations.  This 
combination  is  being  proposed  as  a 
single  common  rule  because  many  of  the 
requirements  for  the  administration  of 
financial  assistance  are  not  dependent 
on  the  nature  of  the  institution  to  which 
the  award  is  made.  Thus,  an  economical 
approach  to  rulemaking  suggests  the 
value  of  placing  standard  administrative 


requirements  in  one  document  and 
having  that  document  specify  whatever 
distinctions  are  necessary  concerning 
the  types  of  recipients. 

While  the  attached  proposal  is 
receiving  public  review  and  comment, 
the  Department  of  Energy  (DOE)  is 
considering  the  adoption  of  a 
modification  of  the  following  rule  to 
facilitate  administration  of  grants  and 
cooperative  agreements.  In  considering 
such  a  modification,  the  Department 
would  not  change  the  content  of  the 
administrative  requirements.  The 
procedures  would  be  consistent  with 
those  being  established  by  other 
Executive  Departments  and  Agencies. 

Specifically,  should  DOE  follow 
through  with  the  modification,  the 
Department  would,  in  a  final  rule, 
separate  the  proposed  common  rule  into 
two  separate  rules,  the  first  to  govern 
awards  to  state  and  local  governments 
and  commercial  organizations  and  the 
second  to  govern  those  to  universities 
and  nonprofit  organizations. 

The  Department  is  considering  such  a 
separation  because  DOE  transactions 
affected  by  the  proposed  common  rule 
are  principally  grants  and  cooperative 
agreements  to  academic  and  nonprofit 
institutions  for  the  support  of  research 
and  development  related  to  energy.  By 
including  in  a  single  document  what  had 
previously  been  in  two  documents,  as 
the  proposed  common  rule  would  do,  we 
believe  it  may  be  more  difficult  for  DOE 
recipients,  contracting  officers,  and 
financial  assistance  administrators  to 
determine  which  rules  apply  to  a 
particular  type  of  recipient.  In  the  final 
rulemaking,  therefore,  the  Department 
would  incorporate  into  10  CFR  Part  600, 
Subpart  F,  only  those  provisions  of  the 
rule  that  are  applicable  to  universities 
and  nonprofit  organizations.  Provisions 
of  the  proposed  rule  affecting  state  and 
local  governments  and  commercial 
organizations  would  be  incorporated  as 
changes  to  10  CFR  Part  600,  Subpart  E, 
DOE's  implementation  of  the 
government-wide  common  rule  (issued 
March  11, 1988)  which  replaced  OMB 
Circular  A-102. 

It  is  recognized  that  if  the  approach 
being  suggested  here  is  followed,  there 
will  be  many  identical  or  nearly 
identical  sections  appearing  in  both 
subparts.  DOE  believes  that  this 
duplication  is  not  necessarily 
undesirable,  however,  if  the  separated 
rules  simplify  understanding  and  use  by 
recipients  and  contracting  officers. 
Although  the  text  which  would 
demonstrate  DOE's  suggested  approach 
is  not  included  as  part  of  today's 
proposed  rule,  DOE  is  interested  in 
public  reaction  to  the  idea  of  separating 
the  subparts.  Accordingly,  public 


] 


comment  is  welcomed  on  this 
recommendation,  since  the  Department 
is  considering  such  a  separation  in  large 
part  because  we  believe  it  will  be  easier 
on  the  users  of  the  rules.  Further,  other 
agencies  may  wish  to  consider  this 
approach  to  final  rulemaking. 

Comment  is  also  sought  on  the 
requirement  in  the  common  rule  that,  for 
state  and  local  governments,  costs 
incurred  prior  to  award  may  not  be 
authorized  in  advance  but  only  on  the 
award  document  itself.  TTiis  is  the  result 

of  the  reliance  in  § 22(b)  of  the  cost 

principles  in  OMB  Circular  A-87. 

DOE  has  concluded  that  no 
substantial  issue  of  fact  or  law  exists 
and  the  rule  is  unlikely  to  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of  individuals 
or  businesses.  The  opportunity  to  file 
comments  in  writing  should  suffice  for 
those  persons  interested  in  responding 
to  today's  proposal.  Therefore,  this 
notice  does  not  provide  for  a  public 
hearing.  _ 

List  of  Subjects  m  10  CFR  Part  600 

Accounting,  Administrative  practice 
and  procedure.  Grants/energy,  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Part  600  of  Title  10 
of  the  Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 

Issued  in  Washington,  DC  October  10, 1988. 
Berton  ].  Roth, 

Director.  Procurement  and  Assistance 
Management  Directorate. 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

The  authority  citation  for  Part  600 
continues  to  read  as  follows  and  a  cross 
reference  is  added  below  the  authority 
citation  to  read  as  follows: 

Authority:  Sees.  644  and  646.  Pub.  L.  95-91, 
91  Stat.  .S99  (42  use.  7254  and  7256);  Pub.  L. 
97-258.  98  Stat .  1003-1005  (31  U.S  C.  6301- 
6308). 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  2J729.  June  24, 1987. 

2.  Subpart  E  is  revised  to  read  es  set 
forth  at  the  end  of  this  document: 

Subpart  E— Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements 

General 

Sec.  ' 

'600.400  ( 1)    Purpose  and  scope  of  this 

subpart. 

600.401  ( 2)     Scope  of  §  §  600.400  through 

600.405. 

600.402  ( 3)    Definitions. 


Sec 

600.403  (. 
600  404  (. 
600.405  (- 


.4)    Applicability. 

.5)    Effect  on  other  issuances. 

.6)    Additions  and  exceptions. 


Pre-Award  Requiiements  { 

600.410  ( 10)    Forms  for  applying  for 

grants. 

600.411  ( 11)     State  plans. 

600.412  ( 12)     Special  grant  or  subgrant 

conditions  for  high-risk  grantees. 

Post-Award  Requirements  | 

Financial  Administration  ' 

600.420  ( .20)    Standards  for  financial 

management  systems.  | 

600.421  ( 21)     Payment 

600.422  ( 22) 

600.423  ( 2.3) 

funds. 

600.424  ( 24) 

600.425  ( 25) 

600.426  ( 26) 


Allowable  costs. 
Period  of  availability  of 

Matching  or  cost  sharing. 
Program  income. 
Non-Federal  audit 


Changes.  Property,  and  Subawards 


Changes. 

Real  property. 

Equipment. 

Supplies. 

Copyrights  and  patents. 

Subawards  to  debarred 


600.430  (- 30) 

600.431  ( 31) 

600.432  ( 32) 

600.433  ( 33) 

600.434  ( 34) 

600.435  ( 35) 

and  suspended  parties. 

600.436  ( 36)    Procurement. 

600.437  ( 37)     Subgrants. 

600.438  ( .38)     Intangible  property  and 

debt  instruments. 

600.439  ( 39)    Grant  property  trust 

relationship  and  notices. 

Reports,  Records.  Retention,  and 
Enforcement 

600.440  ( 40)    Monitoring  and  reporting 

program  performance. 

600.441  ( 41)     Financial  reporting. 

600.442  ( 42)     Retention  and  access 

requirements  for  records. 

600.443  I .43)    Enforcement. 

600.444  ( 44)     Termination  for 

convenience. 

After-the-Grant  Requirements 

600.450  ( 50)     Closeout. 

600.451  I 51)    Later  disallowances  and 

adjustments. 

600  452  ( 52)    Collections  of  amounts 

due. 

Entitlements  [Reserved] 

Special  Provisions  for  Research  and  Other 
Programs 

600.470  ( 70)     Scope  of  section. 

600  471  ( 71)     Special  provisions. 

Special  Provisions  for  Commercial 
Organizations 

60C.480( :  .80)  Scope  of  section. 

600.481  ( 81)  Prohibition  against  fee  or 

profit. 

600.482  ( 82)  Real  property  and 

equipment. 

600.483  ( 83)  Program  income. 

3.  Subpart  E  is  further  amended  as 
follows: 
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a.  "[Agency]"  and  "[agency]"  are 
removed  and  "DOE"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  In  newly  revised  Subpart  E,  remove 
the  terms  "Part",  "part".  "Subpart"  and 
"subpart"  and  add  "Subpart",  "subpart", 
"Section"  and  "section"  respectively, 
wherever  they  appear. 

§  600.401    Scop*  of  §§  600.400  through 
600.405. 

0.  The  heading  for  S  600.401  is  revised 
to  read  as  set  forth  above. 

d.  Section  600.402  is  amended  by 
adding  a  defirtition  for  "DOE" 
alphabetically  to  read  as  follows: 

§600.402    Definitions. 
t         t         *         *         » 

"DOE"  means  Department  of  Energy. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  143 

FOR  FURTHER  INFORMATION  CONTACT. 

Karin  L.  Genis,  Attorney-Adviser  (202) 
653-6649. 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  The  Small  Business 
Administration  (SBA)  is  authorized  to 
make  grants  or  enter  into  cooperative 
agreements  under  three  provisions  of 
the  Small  Business  Act  (15  U.S.C.  631  et 
seq.).  Under  section  7[j)(l)  of  that  Act 
(15  U.S.C.  636(j)(l)),  the  Agency  is 
authorized  to  enter  into  grants  or 
cooperative  agreements  with  public  or 
private  organizations  to  Rnance  projects 
designed  to  assist  businesses  eligible  to 
receive  assistance  under  sections  7(i) 
and  8(a]  of  the  Small  Business  Act  (15 
U.S.C.  636(i)  and  637(a)).  Under  section 
8(b)(2)  of  the  Act  (15  U.S.C.  637(b)(2)), 
the  Agency  may  enter  into  grants  or 
cooperative  agreements  with  voluntary 
organizations  to  assist  the  Agency  in 
providing  management  or  technical 
assistance  to  small  businesses.  Finally, 
the  Agency  is  authorized  by  section 
21(a)  of  the  Act  (15  U.S.C.  648(a))  to 
enter  into  grants  or  cooperative 
agreements  with  Small  Business 
Development  Centers  (SBDCs)  for  the 
purpose  of  making  available 
management  and  technical  assistance  to 
small  businesses. 

As  promulgated  on  March  11, 1988, 
Part  143  of  title  13.  Code  of  Federal 
Regulations  (CFR)  covered  only  grants 
and  cooperative  agreements  made  to 
State  or  local  governments  under  section 
7(j)(l).  The  proposed  rule,  if  adopted  in 
final  form,  would  expand  the  scope  of  13 
CFR  Part  143  to  cover  all  grants  and 
cooperative  agreements  entered  into  by 
the  SBA.  All  affected  SBA  programs  are 


specifically  invited  to  comment  on  this 
proposed  rule. 

The  SBA  is  proposing  a  specific 
addition  to  the  common  rule  as  it 
applies  to  SBA's  grant  and  cooperative 
agreement  programs,  to  be  included  in 
13  CFR  Part  143.  SBA  proposes  to 
exempt  grants  and  cooperative 
agreements  entered  into  under  section 
7(1)  of  the  Small  Business  Act  from  the 
common  rule's  prohibition  of  fees  or 
profits  to  grantees  or  subgrantees. 
§S  143.22(a)(2)  and  143.81.)  SBA 
currently  negotiates  a  five  to  ten  percent 
profit  in  many  of  its  cooperative 
agreements  with  commercial 
organizations  under  its  7(j)  program.  It  is 
SBA's  position  that  this  profit  is 
necessary  to  provide  sufficient  incentive 
to  qualified  commercial  entities  to  apply 
for  grants  to  assist  small  and  small 
disadvantaged  concerns  under  the  7(j) 
program.  In  SBA's  view,  removal  of  this 
incentive  will  result  in  a  drastic 
reduction  in  the  number  of  concerns 
applying  for  7(j)  grants  and  a 
consequent  reduction  in  the  quality  of 
services  provided.  Full  participation  of 
for-profit  concerns  is  essential  since 
those  concerns  are  the  prime  source  of 
the  management  and  technical  skills  and 
expertise  needed  by  the  small  and  small 
disadvantaged  businesses  that  are  the 
ultimate  beneficiaries  of  the  7{j) 
program. 

SBA  is  one  of  the  only  Federal 
agencies  that  provides  grants  directly  to 
for-profit  concerns.  Over  90  percent  of 
the  cooperative  agreements  entered  into 
under  SBA's  7(j)  program  are  with  for- 
profit  concerns.  "The  vast  majority  of 
such  concerns  are  small  businesses 
which  cannot  afford  to  perform  these 
services  without  receiving  a  profit. 
Moreover,  there  are  insufficient  numbers 
of  non-profit  concerns  which  are 
capable  of  and  inter^ied  in  performing 
these  services.  For  alTef  the  above 
reasons,  SBA  believes  that  an 
exemption  from  the  profit  prohibition  is 
warranted  in  the  case  of  SBA's  7(j) 
program.  Public  comment  is  specifically 
solicited  on  this  proposal. 

List  of  Subjects  in  13  CFR  Fart  143 

Accounting,  Administration  practice 
and  procedures.  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 

It  is  proposed  that  Part  143  of  Title 
13  of  the  Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 

Date:  October  7, 1988. 
lames  Abdnor, 
Administrator. 

1.  Part  143  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 


PART  143— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— Ctancral 

Sec 

143.1 

143.2 

143.3 

143.4 

143.5 

143.6 


Purpose  and  Bcope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Apphcability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B— Pra-Award  Requirements 

143.10  Forms  for  applying  for  grants. 

143.11  State  plans. 

143.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

143.20  Wandards  for  financial  management 
systems. 

143.21  Payment. 

143.22  Allowable  costs. 

143.23  Period  of  availability  of  funds. 

143.24  Matching  or  cost  sharing. 

143.25  Program  income. 

143.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

143.30  Changes. 

143.31  Real  property. 

143.32  Equipment. 

143.33  Supplies. 

143.34  Copyrights  and  patents. 

143.35  Subawards  to  debarred  and 
suspended  parties. 

143.36  Procurement. 

143.37  Subgranfs. 

143.38  Intangible  property  and  debt 
instruments. 

143.39  Grant  property  trust  relationship  and 
notices. 

Reports.  Records,  Retention,  and 
Enforcement 

143.40  Monitoring  and  reporting  program 
performance. 

143.41  Financial  reporting. 

143.42  Retention  and  access  requirements 
for  records. 

143.43  Enforcement. 

143.44  Termination  for  convenience. 

Subpart  D— After-the-Grant  Requirements 

143.50  Closeout. 

143.51  Later  disallowances  and 
adjustments. 

143.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

143.70  Scope  of  subpart. 

143.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  Organizations 

143.80  Scope  of  subpart. 

143.81  Prohibition  against  fee  or  profit. 

143.82  Real  property  and  equipment 

143.83  Program  income. 


Authority:  15  U.S.C.  634(b)(6}. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24. 1987. 

2.  Part  143  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "SBA"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  143.3  is  amended  by  adding 
a  definition  for  "SBA"  alphabetically  to 
read  as  follows: 

§143.3    Definitions.        ,  I 

*        *        •        •        •  ' 

"SBA"  means  the  Small  Business 
Administration.  , 

«        •        •        «        » 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


14  CFR  Part  1270 


I 


FOR  FURTHER  INFORMATION  CONTACT: 

W.A.  Greene,  Chief,  Regulations 
Development  Branch,  Procurement       I 
Policy  Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters, 
Washington,  DC  20546.  Telephone:  (202) 
453-8923. 

ADDmONAL  SUPPLEMENTARY 

INFORMATION:  The  entire  body  of 
regulafions  applicable  to  NASA  grants^ 
and  cooperative  agreements  has 
traditionally  appeared  in  or  is 
incorporated  by  reference  in  the  NASA 
Grant  and  Cooperative  Agreement 
Handbook  (14  CFR  Part  1260).  In  the 
administrative  area,  the  Handbook 
contains  NASA  implementation  of  OMB 
Circular  A-110.  With  publication  as  a 
final  rule  of  this  proposed  common  rule 
(14  CFR  Part  1270),  all  current  Handbook 
material  related  to  or  overlapping  the^, 
common  rule  will  be  superseded. 
Appropriate  revisions  will  be  made  in  14 
CFR  Part  1260  to  accommodate  14  CFR 
Part  1270.  In  several  instances,  this 
accommodation  requires  the  inclusion  in 
the  NASA  regulatory  structure  of 
administrative  guidelines  for  procedures 
or  actions  which  are  not  authorized 
under  NASA  grants  or  cooperative 
agreements.  Their  publication  at  14  CFR 
Part  1270  does  not  constitute  such 
authorization.  This  structure  is  formally 
noted  in  the  amendment  to  §  1270.1. 

In  particular,  guidelines  for  grants  to 
other  than  educational  institutions  or 
other  non-profit  organizations, 
subgrants,  construction  grants,  and 
transfer  of  grants  are  inoperative  absent 
a  deviation  pursuant  to  i4  CFR  1260.106. 
When  the  common  rule  specifies  that 
waivers  or  other  direction  by  NASA  is 
permissible,  the  regulatory  guidance  in 


such  matters  will  be  found  in  the 
Handbook  (14  CFR  Part  1260). 

NASA's  current  implementation  of 
OMB  Circular  A-110  in  14  CFR  Part  1260 
is  not  as  extensive  as  in  the  common 
rule  which  combines  the  regulatory 
material  in  OMB  Circulars  A-102  and 
A-110.  Comment  on  any  anticipated 
differences  in  administrative  burden  or 
other  factors  under  the  current  NASA 
regulations  and  under  the  common  rule 
would  be  of  interest.  NASA  would  also 
be  interested  in  comments  on  separating 
the  "A-102"  and  "A-110"  components  of 
the  common  rule  as  suggested  by  the 
Department  of  Defense  and  the  National 
Science  Foundation  in  their  common 
rule  preambles. 

Section  1270.25(a)  encourages,  without 
exception,  researchers  to  generate 
income  under  grants.  Comment  is  sought 
on  any  potential  deleterious  effects  of 
the  requirement  on  the  conduct  of 
research  at  universities. 

List  of  Subjects  in  14  CFR  Part  1270 

Grant  administration. 

It  is  proposed  that  Title  14  of  the 
Code  of  Federal  Regulafions  be 
amended  as  set  forth  below. 
S.|.  Evans. 

Assistant  Administrator  for  Procurement. 

1.  Part  1270  is  added  to  read  as  set 
forth  at  the  end  of  this  document. 

PART  1270— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A — General 

Sec. 

1270.1  Purpose  and  scope  of  this  part. 

1270.2  Scope  of  subpart. 

1270.3  Definitions. 

1270.4  Applicability. 

1270.5  Effect  on  other  issuances. 

1270.6  Additions  and  exceptions. 

Subpart  B— Pre-Award  Requirements 

1270.10  Forms  for  applying  for  grants. 

1270.11  State  plans. 

1270.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

1270.20  Standards  for  financial  management 
systems. 

1270.21  Payment.  ! 

1270.22  Allowable  costs. 

1270.23  Period  of  availability  of  funds. 

1270.24  Matching  or  cost  sharing. 

1270.25  Program  income. 

1270.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

1270.30  Changes. 

1270.31  Real  property. 

1270.32  Equipment.  I 

1270.33  Supplies.  ' 


1270.34  Copyrights  and  patents. 

1270.35  Subawards  to  debarred  and 
suspended  parties. 

1270.36  Procurement. 

1270.37  Subgrants. 

1270.38  Intangible  property  and  debt 
instruments. 

1270.39  Grant  property  trust  relationship 
and  notices. 

Reports,  Records.  Retention,  and 
Enforcement 

1270.40  Monitoring  and  reporting  program 
performance. 

1270.41  Financial  reporting. 

1270.42  Retention  and  access  requirements 
for  records. 

1270.43  Enforcement. 

1270.44  Termination  for  convenience. 

Subpart  O— After-the-Grant  Requirements 

1270.50  Closeout. 

1270.51  Later  disallowances  and 
adjustments. 

1270.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

1270.70  Scope  of  subpart. 

1270.71  Special  provisions. 


I 


Subpart  G— Special  Provisions  for 
Commercial  Organizations  j 

1270.80  Scope  of  subpart. 

1270.81  Prohibition  against  fee  or  profit. 

1270.82  Real  property  and  equipment. 

1270.83  Program  income. 

Authority:  Pub.  L  97-258,  31  U.S.C.  6301  et 
seq. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24, 1987. 

2.  Part  1270  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "NASA"  is  added 
wherever  "[Agency]"  and  "[agency]" 
appear. 

b.  Section  1270.1  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 

§  1270.1    Purpose  and  scOpe  of  this  part 

•        •        •        *        • 

(a)  As  this  is  a  common  rule, 
applicable  to  numerous  agencies,  it 
contains  administrative  regulations  for 
some  activities  or  actions  not  otherwise 
allowable  by  NASA.  Publication  herein 
of  such  administrative  rules  does  not 
constitute  authority  to  enter  into 
transactions  which  are  prohibited  or  not 
specifically  authorized  in  NASA's  Grant 
and  Cooperative  Agreement  Handbook 
(14  CFR  Part  1260).  Regulations 
regarding  the  exercise  of  permitted 
waivers  or  options  in  this  Part  1270  are 
found  in  14  CFR  Part  1280. 
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c.  Section  1270.3  is  amended  by 
adding  a  definition  for  "NASA" 
alphabetically  to  read  as  follows: 

§1270.3    Definitions. 

*  *         •         •         * 

"NASA"  means  National  Aeronautics 

and  Space  Administration. 

*  •        •        •        * 

d.  Section  1270.71(a)  is  amended  by 
adding  paragraph  (a)(1)  to  read  as 
follows: 

§  1270.71    Special  provisions. 

(a)  ♦   •   • 

(1)  Any  necessary  exceptions  will  be 
included  in  the  award  instruments. 


DEPARTVE^^^  of  commerce 

15CFRPart24 

FOR  FURTHCn  INFORMATION  CONTACT: 

Comments  may  be  mailed  to  Barbara  L. 
Spithas,  Room  6028.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington.  DC  20230 
(202)  377-5817. 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  The  Department  is 
proposing  to  make  changes  to  Part  24  as 
explained  below. 

The  Department  proposes  to  revise  its 
definition  of  "grant"  in  S  24.3  to  indicate 
that  it  excludes  cooperative  research 
and  development  agreements  as  defined 
in  section  11  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502). 

The  Department  proposes  to  revise 
§  24.30.  paragraphs  (c)(l)(ii)  and  (iii)  by 
replacing  the  word  "waived"  with  the 
words  "otherwise  specified  by"  in  each 
paragraph.  This  proposed  modification 
authorizes  the  Department  to  provide 
more  restrictive  as  well  as  less 
restrictive  requirements  for 
nonconstruction  project  budget  changes 
for  those  programs  or  for  those  projects, 
where  deemed  necessary.  The 
Department  contemplates  situations, 
other  than  those  involving  high-risk 
grantees,  in  wtiich  there  may  be  a 
particular  concern  that  the  agency's 
consent  be  obtained  before  a  change  of 
even  five  percent  or  ten  percent  of  the 
total  approved  budget  be  authorized. 
And.  in  the  case  of  paragraph 
24.30(c](ii).  there  are  circumstances  in 
which  the  Department  would  not  wish 
governmental  grantees  to  appear  to  be 
authorized  to  change  100  percent  of  the 
budget  for  a  grant  of  under  SlOaoOO. 
without  the  consent  of  the  grimtor 
agency. 

Section  24.30  is  further  proposed  for 
revision  in  paragraph  (c](2]  by  deleting 


the  period  and  insering,  in  lieu  thereof, 
the  following  phrase:  "and  for  other 
budget  revisions  as  stated  in  an  award 
document."  This  proposed  modification 
is  required  for  those  construction 
projects  and  programs  where,  in  the 
Department's  experience,  prior  agency 
consent  for  budget  changes  appears 
necessary  to  assure  completion  of  all 
project  elements  and  to  help  prevent 
changes  in  project  scope. 

A  new  §  24.39,  declaring  that  grant 
property  is  held  in  trust,  and  authorizing 
the  recording  of  liens  or  notices  against 
property  acquired  by  nongovernmental 
grantees,  is  an  important  addition  for  all 
agencies.  Nevertheless,  for  Commerce,  it 
falls  short  in  one  respect.  Based  upon 
the  experience  of  the  Economic 
Development  Agency  and  the  National 
Telecommunications  and  Information 
Administration  (NTIA).  the  Department 
of  Commerce  needs  the  authority  to 
record  liens  or  notices  against  property 
acquired  by  governmental  as  well  as 
nongovernmental  grantees. 

Therefore,  the  Department  proposes  to 
revise  {  24.39  to  delete  the  word 
"nongovernmental"  before  the  word 
"grantees"  in  the  second  sentence.  This 
is  in  support  of  the  existing  Department 
of  Commerce  practice,  and  is  consistent 
with  the  Department's  concerns 
reflected  in  15  CFR  24.31(bKl)  published 
March  11. 1988  (53  PR  8049). 

Section  24.71  is  proposed  for  revision 
by  inserting  the  phrase  "or  such 
provisions  thereof  as  specified  by  the 
[agency),"  between  the  words  "special 
provisions"  and  the  words  "shall  apply 
to  grants"  in  the  first  sentence.  This 
proposed  modification  will  permit 
greater  use  of  the  subpart,  by 
authorizing  the  Department  to  specify 
that  some  but  not  all  of  the  special 
provisions  will  apply  to  grants  subject  to 
the  subpart. 

In  addition  to  the  proposed  revisions 
to  Part  24  explained  above,  the 
Department  would  like  an  exception 
granted  in  accordance  with  15  CFR 
24.6(b).  This  section  allows  OMB  to 
authorize  exceptions  for  dasses  of 
grants  or  grantees.  The  exception  is 
requested  from  Subpart  G.  Special 
Provisions  for  Commercial 
Organizations.  This  subpart  contains 
provisions  that  apply  to  grants  and 
subgrants  to  commercial  organizations. 
Section  24.81,  Prohibition  against  profit 
of  this  part  prohibits  the  use  of  grant 
funds  as  profit  to  any  recipient  of  a 
grant  or  subgrant.  The  Department  of 
Commerce  policy  has  been  to  allow 
commercial  organizations  (for-profit 
institutions)  profits  of  up  to  seven 
percent  of  the  direct  costs.  Therefore, 
the  proposed  exception  for  the 


Department  of  Commerce  is  in  support 
of  current  Department  policy. 

For  example,  as  a  result  of  General 
Accounting  Office  and  Congressional 
subcommittee  evaluations  and 
recommendations,  the  Department's 
Minority  Business  Development  Agency 
(MBDA)  has  sought  firms  and 
organizations  which  can  provide  expert 
management  and  technical  assistance  to 
minority  firms  through  its  Minority 
Business  Development  Center  (MBDC) 
program.  In  1981,  the  Department 
allowed  MBDA  to  award  a  maximum 
profit/fee  of  7  percent  of  total  direct 
costs  to  attract  competent  profit-making 
organizations.  Currently,  there  are 
approximately  100  MBDCs  in  operation. 
Of  this  number.  51  for-profit 
organizations  operate  the  MBDCs.  Some 
may  operate  more  than  one  MBDC. 

Recipients  of  MBDC  awards  must 
contribute  a  15  percent  non-federal 
share  to  the  projects.  Additionally,  these 
recipients  are  required  to  charge  a  fee 
for  services  to  cHents;  recipients  are 
also  held  accountable  for  both  the 
billing  and  collection  of  the  fees.  These 
requirements  pose  unusual  risk  factors 
for  the  recipients  without  the 
compensation  of  a  profit.  Given  the 
proposed  elimination  of  profit,  the 
Department's  concern  is  that  the  MBDC 
program  will  not  attract  competent  for- 
profit  finns  into  this  program  which  is 
specifically  designed  to  help  minority 
firms.  Therefore,  the  Department  seeks 
an  exemption  from  the  prrfiibition  of 
profit.  The  exception  is  requested  for  the 
Department  in  support  of  current  policy 
and  to  provide  for  consistent  and 
uniform  policies  among  its  diverse 
programs. 

Finally,  the  Department  proposes  that 
the  National  Teleconrmunications  and 
Information  Administrabon's  (NTIA) 
Public  Telecommunications  Facilities 
Program  (PTFP)  adhere  to  the  non- 
construction  requirements  rather  than 
the  construction  requirements  where 
there  are  differences  between  the  two. 
In  addition,  the  Department  proposes  to 
apply  i  24.32.  Equipment,  to  the  PTFP 
program. 

In  the  first  instanoe.  NTIA's 
authorizing  legislation  defines 
"construction"  as  the  acquisition, 
installation,  and  modernization  of  public 
telecommunications  facilities  and  the 
planning  and  preparatory  steps 
incidental  to  any  such  acquisition. 
installation  or  modernization  (47  U.S.C 
397(1)).  Notwithstanding  this  definition, 
however,  the  DepartiBent  does  not 
believe  that  tke  activities  oondncted  by 
NTIA  fall  under  what  is  commonly 
referred  to  as  "consbiicbon"  or  the 


intent  of  the  common  rule's  distinction 
between  constructionand  non- 
construction  programs.  Moreover,  NTIA 
has  never  administered  the  PTEP 
program  in  a  manner  consistent  with 
S  24.30(c)(2)  or  24.40(c).  For  these 
reasons,  and  in  order  to  allow  NTIA  to 
properly  manage  its  PTFP  grants,  the , 
Department  proposes  to  apply  S  24.32  to 
PTFP. 

In  the  second  instance,  S  24:32, 
Equipment,  sets  forth  management  and 
disposition  requirements  for  equipment 
acquired  under  a  grant  or  subgrant. 
Equipment  is  defined  as  "tangible, 
nonexpendable  personal  property 
having  *  *  *  an  acquisition  cost  of 
$5,000  or  more  per  unit."  A  significant 
portion  of  PTFP  funded  electronic 
equipment  items  do  not  have  such  a  high 
acquisition  cost  and  would  be 
considered  "supplies."  Thus,  a  large 
amount  of  grant-related  equipment 
would  fall  outside  the  administrative 
requirements  of  S  24.32  of  the  common 
rule,  which  would  result  in  serious  grant 
management  problems  for  NTIA.  A 
radio  or  television  station  production 
studio,  for  example,  consists  of  an 
inventory  of  items  falling  within  and 
outside  the  proposed  definition.  Under 
current  practice,  NTIA  treats  grant- 
related  equipment  as  a  whole, 
subjecting  each  item  to  identical 
administrative  requirements.  Under  the 
common  rule,  however,  NTIA  must 
distinguish  between  two  categories  of 
personal  property  based  solely  on  per 
unit  acquisition  cost. 

The  Department  bglieves  that  the 
authorizing  legislation  for  the  PTFP 
requires  that  all  grant-related  tangible, 
nonexpendable  personal  property  be 
accounted  for  as  "equipment."  The  rules 
regarding  "supplies"  would  not  permit 
NTIA  to  properly  carry  out  its  role  as 
manager  of  PTFP  grants.  Therefore,  the 
Department  advocates  an  exception 
from  the  per  imit  acquisition  cost 
threshold  for  the  PTFP. 

The  Department  welcomes  any 
comments  the  public  may  have  on  the 
proposed  revisions  and  the  requests  for 
exceptions. 

All  Commerce  reporting  and 
recordkeeping  requirements  in  the 
Common  Rule  have  current  OMB 
approval. 

List  of  Subjects  in  15  CFR  Part  24 

Accounting,  Administration  practice 
and  procedures,  Grant  programs,  Grants 
Administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  15  of  the  Code 


of  Federal  Regulations  be  amended  as 
set  forth  below: 

Sonya  G.  Stewart, 

Director,  for  Finance  and  Federal  Assistance. 

1.  Part  24  is  revised  to  read  as  set 
forth  at  the  end  of  this  document  with 
the  Departments  revisions  as  indicated 
above: 

PART  24— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Sutipart  A— Genaral  1 

24.1 
24.2 
24.3 
24.4 
24.5 
24.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B — Pra-Award  Requirements 

24.10  Forms  for  applying  for  grants. 

24.11  State  plans. 

24.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  0— Post-Award  Requirements 

Financial  Administration 

24.20  Standards  for  financial  management 
systems. 

24.21  Payment. 

24.22  Allowable  costs. 

24.23  Period  of  availability  of  funds. 

24.24  Matching  or  cost  sharing. 

24.25  Program  income. 

24.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

24.30  Changes. 

24.31  Real  property. 
^.32     Equipment. 

24.33  Supplies. 

24.34  Copyrights  and  patents. 

24.35  Subawards  to  debarred  and 
suspended  parties. 

24.36  Procurement. 

24.37  Subgrants. 

24.36    Intangible  property  and  debt 
instruments. 

24.39  Grant  property  trust  relationship  and 
notices. 

Reports,  Records,  Retention,  and 
Enforcement 

24.40  Monitoring  and  reporting  program 
performance. 

24.41  Financial  reporting. 

24.42  Retention  and  access  requirements  for 
records.  ' 

24.43  Enforcement. 

24.44  Termination  for  convenience. 

Subpart  D — After-tlie-Grant  Requirements 

24.50  Closeout. 

24.51  Laterdisallowances  and  adjustments. 

24.52  Collections  of  amounts  due. 

Subpart  E— Entttiements  [Reserved] 

Subpart  F— Special  Provisions  for  Researdi 
and  Ottwr  Program* 

24.70    Scope  of  subpart 


24.71    Special  provisions. 

Subpart  G— Special  Provtsiofts  for 
Commercial  Oroanlzatlons 

24.80  Scope  of  subpart. 

24.81  Prohibition  against  fee  or  profit. 

24.82  Real  property  and  equipment. 

24.83  Program  income. 

Authority:  5  U.S.C.  301. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24. 1987. 

2.  Part  24  is  proposed  for  further 
amendment  by  removing  "(Agency)" 
and  "[agency]"  and  adding  "Department 
of  Commerce"  wherever  "[Agency]"  and 
"[agency]"  appear. 

DEPARTMENT  OF  STATE 
22  CFR  Part  135 

FOR  FURTHER  INFORMATKM  CONTACT: 

James  Tyckoski,  Office  of  the 
Procurement  Executive,  Room  227,  SA-6, 
U.S.  Department  of  State,  Washington, 
DC  20520,  telephone  (703)  875-7046. 

AOOmONAL  SUPPLEMENTARY 
information:  The  Department  of  State 
will  amend  its  current  regulatory 
coverage  at  22  CFR  Part  135  for  grants 
and  cooperative  agreements  with  state 
and  local  governments  to  incorporate  the 
proposed  rule.  The  Department  has  not 
previously  promulgated  regulatory 
coverage  for  grants  and  cooperative 
agreements  with  nongovernmental 
entities. 

List  of  Subjecto  in  22  CFR  Part  135 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — foreign 
relations.  Grants  administration. 
Insurance,  Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  22  of  the  Code 
of  Federal  RegulaUons  be  amended  as 
set  forth  below. 
lohn  ].  Conway, 
Procurement  Executive. 

1.  Part  135  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  135— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— General 

Sec  i 

135.1  Purpose  and  scope  of  this  part. 

135.2  Scope  of  subpart 

135.3  Definitions. 

135.4  Apphcability. 

135.5  Effect  on  other  issuances. 

135.6  Additions  and  exceptions. 


I        i  i:i 
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Subpart  B — Pr«-Award  ftaqulrwiMnto 

135.10  Forms  for  applying  for  grants. 

135.11  State  plans. 

135.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C    Poat-Award  Raqulranianta 

Finautial  Administratioa 

135.20  Standards  for  financial  management 
systems. 

135.21  Payment. 

135.22  Allowable  costs. 

135.23  Period  of  availability  of  funds. 

135.24  Matching  or  cost  sharing. 

135.25  Program  income. 

135.26  Non-Federal  audit 

Changes,  !*roperty,  and  Subawards 

135.30  Changes. 

135.31  Real  property. 

135.32  Equipment 

135.33  Supplies. 

135.34  Copyrights  and  pal«tt». 

135.35  Subawards  to  debarred  and 
suspended  parties. 

135.36  Procurement 

135.37  Subgrants. 

135.38  Intangible  property  and  debt 
instruments. 

135.39  Grant  property  trust  relationslrip  and 
notices. 

Reports.  Records.  RateatioB,  and 
Enforcemant 

135.40  Monitoring  and  reporting  program^ 
performance. 

135.41  Financial  reporting. 

135.42  Retention  and  access  requirements 
for  records. 

135.43  Enforcement 

135.44  Termination  for  convenience. 

Subpart  D — Aftar-ttia-Grant  Raquiramcnts 

135.50  Closeont 

135.51  Later  disallowances  and 
adjustments. 

135.52  Collections  of  amounts  due. 

Subpart  E— EntMements  [Reservad] 

Subpart  F— Special  ProvWona  for  Raaaar  ch 
and  OttMf  Programa 

135.70  Scope  of  subpart 

135.71  Special  provisions. 

Subpart  G— Spadal  Proviaiona  tor 
Commarcial  Organtatationa 

135.80  Scope  of  subpart. 

135.81  Prohibition  against  fee  or  profit 

135.82  Real  property  and  eqn^mient 

135.83  Program  income. 

Authority:  22  U.S.C.  2656. 

Cross  twferencai  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  PR  23729.  June  24, 1987. 

2.  Part  135  is  further  amended  as 
follows: 

a.  "(Agency)"  and  "[agency]"  are 
removed  and  "DOS"  is  added  wherever 
"(Agency)"  and  "(agency]"  appear. 

b.  Section  135.3  is  amended  by  adding 
a  definition  for  "DOS"  alphabetically  to 
read  as  follows: 


S1S5.3    Oaflnttiona. 

"DOS"  means  Department  of  State. 


INTERNATIONAL  DEVELOPMENT 
CORPORATION  AGENCY 

Agency  for  Inlamationai  Ovvetopment 
22  CFR  Part  226 

FOR  FURTHER  INFORMATION  CONTACT: 

M/SER/PPE,  Ms.  Kathleen  J.  OHara. 
Room,  1800L  SA-14,  Agency  for 
International  Development,  Washington, 
DC,  (703)  875-1534. 

SUPPUEMENTARY  INFORMATION:  The 

Agency  for  International  Development 
(A.I.D.)  intends  to  incorporate  the 
proposed  common  rule  as  a  new  Part 
226  of  Title  22  of  the  Code  of  Federal 
Regulations.  A.I.D.  guidance  for  its 
grants  and  cooperative  agreements  is 
contained  in  the  Agency's  Handbook 
series — principally  Handbook  13.  This 
Agency  guidance  is  being  reviewed  and 
amended  to  ensure  consistency  with  the 
common  rule  and  revised  0MB 
guidance. 

List  of  Subjects  in  22  CFR  Part  226 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs-Foreign 
aid.  Grants  administration.  Insurance, 
Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  22  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 

Dated:  October  13, 1968. 
John  F.  Owens. 

Associate  Assistant  to  the  Admin tstrator  for 
Management 

1.  Part  226  is  added  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  226— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— General  ^ 

Sec. 

226.1  Purpose  and  scope  -^  this  part. 

226.2  Scope  of  subpart 

226.3  Definitions. 

226.4  Applicability. 

226.5  Effect  on  other  issuances. 

226.6  Additions  and  exceptions. 

Subpart  B— Pre-Award  Requtramanta 

226.10  Forms  for  applying  for  grants. 

226.11  State  plans. 

226.12  Special  grant  and  subgrant 
conditions  for  high-risk  grantees. 


Subpart  C— Post-Award  Requli  amenta 
Fioaacial  Administration 

226.20  Standards  for  financial  management 
systems. 

226.21  Payment 

226.22  Allowable  costs. 

226.23  Period  of  availability  of  funds. 

226.24  Matching  or  cost  sharing. 

226.25  Program  income.  , 

226.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

228.30  Changes. 

228.31  Real  property. 

226.32  Equipment 

226.33  Supphes. 

226.34  Co^ryrights  and  patents. 

226.35  Subawards  to  debarred  and 
suspended  parties. 

226.36  Procurement 

226.37  Subgrants. 

226.38  Intangible  property  and  debt 
instruments. 

228.39  Grant  property  trust  relationship  and 
notices. 

Reports.  Racsorria.  RatKitiaa,  and 
Enforcement 

226.40  Monitoring  and  reporting  program 
performance. 

226.41  Financial  reporting. 

226.42  Retenticm  and  access  requirements 
for  records. 

226.43  Enforcement 

226.44  Termination  for  convenience. 

Subpart  D— After-ltie-Grant  Requtramanta 

226.50  Closeout. 

226.51  Later  disallowances  and 
adfustments. 

226.52  Collection  of  amounts  due. 

Sut>part  E— EntltlemenU  [Reaervad] 

Subpart  F— Special  Proviaiona  for  naaaarch 
and  Other  Programa 

226.70  Scope  of  subpart 

226.71  Special  provisions. 

Subpart  G— Speotal  Proviaiona  for 
Commercial  Oroanlzaftlona 

226.80  Scope  of  subpart. 

226.81  Prohibition  against  fee  or  profit 

226.82  Real  property  and  equipment 

226.83  Program  income. 

Authority:  Section  621,  Foreign  Assistance 
Act  of  1961  (FAA),  22  U.S.C  2381;  Section 
635,  FAA,  22  U.S.C.  2395. 

Crott  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24, 1987. 

2.  Part  226  is  further  amended  as 
follows: 

a.  "(Agency)"  and  "(agency]"  are 
removed  and  "A.I.D."  is  added  wherever 
"(Agency)"  and  "(agency)**  appear. 

b.  Section  226.3  is  amended  by  adding 
a  definition  for  "A.I.D."  alphabetically 
to  read  as  follows: 

{226.3    Deflnlttons. 


"A.I.D."  means  the  Agency  for 
International  Development. 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  518  I 

FOR  FURTHER  INFORMATION  CONTACT: 

DarwiaRoberts,  United  States 
Information  Agency,  Office  of  Contracts, 
Policy  and  Procedures  Staff.  Room  1611, 
330  C  Street.  SW..  Washington,  DC 
20547  Telephone:  (202)  485-6410. 

List  of  Subjects  ui  22  CFR  Fart  518 

Accounting,  Administration  practice 
and  procedures.  Grant  programs — 
Grants  administration,  Contract 
administration.  Financial  management. 
Grant  monitoring.  Reporting  and 
Recordkeeping  requirements. 

It  is  proposed  that  Title  22  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 

Philip  R.  Rogers,  I 

Agency  Procurement  Executive. 

1.  Part  518  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  518— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— General 

Sec. 

518.1  Purpose  and  scope  of  this  part. 

518.2  Scope  of  subpart. 

518.3  Defmitions. 

518.4  Applicability. 

518.5  Effect  on  other  issuances. 

518.6  Additions  and  exceptions. 

Subpart  B— Pro-Award  Requirementa 

518.10  Forms  for  applying  for  grants. 

518.11  State  plans. 

518.12  Specials  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

518.20  Standards  for  financial  management 
systems. 

518.21  Payment 

518.22  Allowable  costs. 

518.23  Period  of  availability  of  funds. 

518.24  Matching  or  cost  sharing. 

518.25  Program  income.  1 

518.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards  I 

518.30  Changes.  ! 

518.31  Real  Property. 

518.32  Equipment. 

518.33  Supplies. 

518.34  Copyrights  and  patents. 

518.35  Subawards  to  debarred  and  ' 
suspended  parties. 

518.36  Prociirement. 

518.37  Subgrants. 


518.38  Intangiblii  property  and  debt 
instruments. 

518.39  Grant  property  trust  relationship  and 

notices.  f 

Reports,  Records,  Retention,  and 
Enforcement 

518.40  Monitoring  and  reporting  program 
performance. 

518.41  Financial  reporting. 

518.42  Retention  and  access  requirements 
for  records. 

518.43  Enforcement. 

518.44  Termination  for  convenience. 

Subpart  D— After-the-Grant  Requirementa 

518.50  Closeout  , 

516.51  Later  disallowances  and 
adjustments. 

518.52  Collections  of  amoiints  due. 

Subpart  E— Entitlemente  (Reaerved) 

Subpart  F— Special  Proviaiona  for  Reaearctt 
and  Other  Programa 

518.70  Scope  of  subpart.  { 

518.71  Special  provisions. 

Subpart  G— Special  Provlslona  for 
Commercial  Organizations 

518.80  Scope  of  subpart. 

518.81  Prohibition  against  fee  or  profit. 

518.82  Real  property  and  equipment 

518.83  Program  income. 
Authority:  40  U.S.C.  486(c). 
Cross  reference:  See  also  Office  of 

Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24, 1987. 

2.  Part  518  is  further  amended  as 
follows: 

a.  "(Agency)*'  and  "(agency)"  are 
removed  and  "USIA"  is  added  wherever 
"(Agency)"  and  "(agency)"  appear. 

b.  Section  518.3  is  amended  adding  a 
definition  for  "USIA"  alphabetically  to 
read  as  follows: 

§518.3    Definltiona.  I 

"USIA"  means  United  States 
Information  Agency. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  85 

[Docket  No.  R-88-1426;  FR-2376] 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  L.  Girovasi,  jr.,  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  Department 
of  Housing  and  Urban  Development, 
Room  5260.  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone  (202) 
755-5294.  (This  is  not  a  toll-free 
number.) 

ADDITIONAL  SUPPLCMENTARY 

INFORMATION:  Many  nongovernmental 


organizations  receiving  financial 
assistance  under  HUD  grant  programs 
do  so  as  subgrantees  of  the 
governmental  grantees,  e.g.,  under  the 
Community  Development  Block  Grant 
program.  Other  nongovernmental 
organizations  receive  financial 
assistance  under  HUD  grant  programs 
where  both  governmental  and 
nongovernmental  organizations  are 
eligible  grantees.  Where  provisions  of 
the  A-102  Common  Rule  were  not  made 
applicable  to  governmental  grantees 
under  HUD  grant  programs  because  the 
provisions  were  inconsistent  with  Ihe 
statutory  requirements  of  the  programs 
or  because  0MB  approved  exceptions, 
the  provisions  will  also  not  be  made 
applicable,  in  most  cases,  to 
nongovernmental  organizations.  (See  the 
HUD  preamble  to  the  final  A-102 
Common  Rule  published  March  11, 1988 
(53  FR  8034,  8050-56).) 

This  rule  was  listed  as  item  1018  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR  13854, 13889)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

List  of  Subjecto  to  24  CFR  I^art  85 

Grant  administration.  State  and  local 
governments.  Cooperative  agreements. 

It  is  proposed  that  Title  24  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below: 

Date:  October  6. 1988. 
Samuel  R.  Pierce,  Jr., 

Secretary.  Housing  and  Urban  Development 

1.  Part  85  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

PART  85— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A — General 


Sec. 
851 
85.2 
85.3 
85.4 
85.5 
85.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B— Pre-Award  Requirements 

85.10  Forms  for  applying  for  grants. 

85.11  State  plans. 

85.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

85.20  Standards  for  financial  management 
systems. 

85.21  Payment. 

85.22  Allowable  costs. 

85.23  Period  of  availability  of  funds. 

85.24  Matching  or  cost  sharing. 


: 
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85.25    Program  income. 
85.28    Non-Federal  audit. 

Changes.  Property,  and  Subawards 

85.30  Changes. 

85.31  Real  property. 

85.32  Equipment. 

85.33  Supplies. 

85.34  Copyrights  and  patents. 

85.35  Subawards  to  debarred  and 
suspended  parties. 

85.38    Procurement.  '   • 

85.37  Subgrants. 

85.38  Intangible  property  and  debt 
instruments. 

85.39  Grant  property  trust  relationship  and 
notices. 

Reports.  Records.  Retention,  and 
Enforcement 

85.40  Monitoring  and  reporting  program 
performance. 

85.41  Financial  reporting. 

85.42  Retention  and  access  requirements  for 
records. 

85.43  Enforcement. 

85.44  Termination  for  convenience. 

Subpart  D— After-the-Grant  Requirements 

85.50  Closeout. 

85.51  Later  disallowances  and  adjustments. 

85.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs  ; 

85.70  Scope  of  subpart. 

85.71  Special  provisions. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

85.80  Scope  of  subpart. 

B.'i.Bl  Prohibition  against  fee  or  profit. 

85.82  Real  property  and  equipment. 

85.83  Program  income. 

Authority:  Sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(dJ. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  PR  23729.  June  24. 1987. 

2.  Part  85  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "HUD"  is  added  wherevej: 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  85.3  is  amended  by  adding 
a  definition  for  "HUD"  alphabetically  to 
read  as  follows: 

S8S.3    Definitions. 

*         ♦         •         •         * 

"HLID"  means  the  Department  of 
Housing  and  Urban  Development. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  601 

FOR  FURTHER  INFORMATION  CONTACT 

George  H.  Bradley.  Office  of  Chief 


Counsel,  Internal  Revenue  Service, 

Room  4002,  Washington,  DC  20224. 

Telephone  202-343-0231  (not  a  toll-free 

number). 

ADOmONAL  SUPPI^MENTARY 

information:  With  respect  to  the 
Internal  Revenue  Service,  the  only 
program  that  would  be  affected  by  these 
proposed  rules  is  the  Tax  Coimseling  for 
the  Elderly  (TCE)  program. 

List  of  Subjects  in  26  CFR  Part  601 

Administration  practice  and 
procedure.  Aged,  Alcohol  and  alcoholic 
beverages.  Arms  and  mtmitions.  Cigars 
and  cigarettes,  Claims,  Freedom  of 
information.  Grant  programs.  Grants 
administration.  Tax  counseling  for  the 
elderly,  taxes. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  that  Title  26  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Michael  |.  Murphy, 
Commissioner  of  Internal  Revenue  (Acting). 

PART  601— STATEMENT  OF 
PROCEDURAL  RULES 

Paragraph  1.  The  authority  for  Part  601 
continues  to  read  in  part: 

Authority:  5  U.SC.  301  and  552. 

Par.  2.  Subpart  J  is  redesignated 
Subpart  K  and  a  new  Subpart  J  is  added 
to  read  as  set  forth  at  the  end  of  this 
document. 

Subpart  J— Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements 

General 

Sec.  r 

601.1001  {__ 1]    Purpose  and  scope  of  this 

subpart. 

601 .1002  { 2)     Scope  of  J  §  601 .1001 

through  601 1005. 

601.1003  ( 3)     Definitions. 

601.1001  (_ .4)     Applicability. 

601.1005  { 5]     Effect  on  other  issuances. 

601 .1006  ( 6)     .Additions  and  exceptions. 

Pre-Award  Requirements 

601.1010  ( 10)    Forms  for  appl>ing  for 

grants. 

601.1011  ( 11)     State  plans. 

601.1012  ( 12)    Special  grant  or  subgranl 

conditions  for  high-risk  grantees. 

Post-Award  Requirements 

Financial  Administration 

601.1020  ( 20)  Standards  for  financial 

management  systems. 

601.1021  ( 21)  Pa>Tnent. 

601.1022  ( 22)  Allowable  costs. 

601.1023  ( 23)  Period  of  availability  of 

funds. 

601.1024  ( 24)  Matching  or  cost  sharing. 

601.1025  ( 25)  Program  income. 

I 


601.1026  ( .26)    Non-Federal  audit. 

Changes.  Property,  and  Subawards 

601.1030  ( .30)    Changes. 

601.1031  ( 31)    Real  property. 

601.1032  ( .32)    Equipment. 

601.1033  ( 33)    Supplies. 

601.1034  ( 34)     Copyrights  and  patents. 

601.1035  ( 35)    Subawards  to  debarred 

and  suspended  parties. 

601.1036  { 36)     Procurement. 

601.1037  ( 37)     Subgrants. 

601.1038  ( .38)     Intangible  property  and 

debt  instruments. 

601.1039  ( 39)     Grant  property  trust 

relationship  and  notices.  , 

Reports.  Records.  Retention,  and 
Enforcement 

601.1040  ( .40)    Monitoring  and  reporting 

program  performance. 

601.1041  ( 41)    Financial  reporting. 

601.1042  ( 42)     Retention  and  access 

requirements  for  records. 

601.1043  ( 43)     Enforcement. 

601.1044  ( 44)    Termination  for 

convenience. 

After-the-Crant  Requirements 


Closeout. 

Later  disallowances  and 

Collections  of  amounts 


601.1050  ( 50) 

601.1051  ( 51) 

adjustments. 

601.1052  ( 52) 

due. 

Entitlements  [Reserved] 

Special  Provisions  for  Research  and  Other 
Programs 

601.1070  { 70)     Scope  of  55  601.1070 

through  601.1071. 

601.1071  ( .71)    Special  provisions. 

Special  Provisions  for  Commercial 
Organizations 

601.1080  ( 80)     Scope  of  55601.1080 

through  601.1083. 

601.1081  ( 81)     Prohibition  against  fee  or 

profit. 

601.1082  ( 82)     Real  property  and 

equipment. 

801.1083  { 83)     Program  income. 

Cross  reference:  See  also  Office  of 

Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24, 1987. 

2.  Subpart  J  i^  further  amended  as 
follows:  N 

a.  Subpart  ]  is  amended  by  removing 
"(Agency]"  and  "[agency]"  and  adding 
"Department  of  Treasury"  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Subpart  J  is  amended  by  removing 
"Part",  "part",  "Subpart"  and  "subpart" 
and  adding  "Subpart",  "subpart" 
"Section"  and  "section"  respectively, 
wherever  they  appear. 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  66 

for  further  information  contact: 

Jack  A.  Nadol.  Department  of  Justice. 
Office  of  Justice  Programs,  633  Indiana 


Ave..  NW.,  Room  942.  Washington,  DC 
20531,  (202)  724-7608. 
ADDITIONAL  SUPPIXMENTARY 
information:  The  Department  of  Justice 
has  adopted  uniform  administrative 
rules  for  state  and  local  governments, 
institutions  of  higher  education, 
hospitals,  other  nonprofit  organizations, 
and  commercial  or  for-profit  entities 
which  will  be  applicable  to  grants  and 
cooperative  agreements  awarded  by 
components  of  the  Department  of 
Justice.  These  include:  The  Bureau  of 
Justice  Assistance,  Bureau  of  Justice 
Statistics,  Bureau  of  Prisons,  Community 
Relations  Service.  Drug  Enforcement 
Administration.  Immigration  and 
Naturalization  Service,  National 
Institute  of  Corrections,  National 
Institute  of  Justice,  Office  of  Justice 
Programs,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Office  for 
Victims  of  Crime,  and  U.S.  Marshals 
Service. 

Drug  Enforcement  Administration 
(DEA)  contracts  that  are  issued  under  21 
U.S.C.  873(a)(7)  are  exempt.  However,  in 
the  event  DEA  is  authorized  to  fund 
grants  to  governmental  and/or 
nongovernmental  organizations  in  the 
future.  DEA  would  be  subject  to  the 
common  grants  management  regulation. 

With  respect  to  grants  and 
cooperative  agreements  of  the  Office  of 
Justice  Programs  (OJP),  this  regulation 
replaces  Appendixes  3  and  4  of  OJP 
Guideline  Manual  7100.1C.  Financial 
and  Administrative  Guide  for  Grants. 
List  of  Subjects  in  28  CFR  Part  66 

Accounting.  Administration  practice 
and  procedures,  Grant  programs — Law, 
Grants  administration,  Insurance, 
Reporting  and  recordkeeping 
requirements.  * 

It  is  proposed  that  Title  28  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Dick  Thoniburgh, 
Attorney  General. 
October  20, 1988. 

1.  Part  66  is  revised  to  read  as  set 
forth  at  the  end  of  this  docimient. 

PART  66— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A — General 

Sfc. 

66.1  Purpose  and  scope  of  this  pail. 

60.2  Scope  of  subpart. 
Cu.3  Definitions. 

66.4  Applicability. 

66.5  Effect  on  other  issuances. 

66.6  Additions  and  exceptions. 
Subpart  B — Pre-Award  Requirements 
66.10    Forms  for  applying  for  grants. 


66.11  State  plans. 

66.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C— Post-Award  Require.-nent« 

Financial  Administration  | 

66  20  Standards  for  financial  management 
systems. 

66.21  Payment. 

66.22  Allowable  costs. 

66.23  Period  of  availability  of  funds. 

66.24  Matching  or  cost  sharing, 

66.25  Program  income.  j 

66.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

66.30  Changes. 

66.31  Real  property. 

66.32  Equipment. 

66.33  Supplies. 

66.34  Copyrights  and  patents. 

66.35  Subawards  to  debarred  and 
suspended  parties. 

66.36  Procurement. 

68.37  Subgrants.  ' 

66.38  Intangible  property  and  debt 
instruments. 

66.39  Grant  property  trust  relationship  and 
notices. 

Reports,  Records,  Retention,  and 
Enforcement 

66.40  Monitoring  and  reporting  program 
performance. 

66.41  Financial  reporting. 

66.42  Retention  and  access  requirements  for 
records. 

66.43  Enforcement.  ' 

66.44  Termination  for  convenience. 

Subpart  D— After-the-Grant  Requirements 

66.50  Closeout. 

66.51  Later  disallowances  and  adjustments. 

66.52  CoUecMons  of  amount  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

66.70  Scope  of  subpart. 

66.71  Special  provisions. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

66.80  Scope  of  subpart. 

66.81  Prohibition  against  fee  or  profit 

66.82  Real  property  and  equipment. 

66.83  F'rogram  income. 

Authority:  The  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  42  U.S.C  3711.  et 
seq.  (as  amende^);  JuvRnile  jusHce  and 
Delinquency  Prevention  Act  of  19f4,  42  U.S.C. 
5G01,  et  seq.  (as  amended):  Victinu  of  Crime 
Act  of  1984.  42  U.S.C  10601.  et  seq.  (as 
amended);  18  U.S.C.  4042;  and  18  U.S.C.  4351- 
4353. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24,  1987. 

2.  Part  66  is  further  amended  as 
follows: 
a.  "[Agency]"  and  "[agency]"  are 


removed  and  "DOJ"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  6G.3  is  amended  by  adding 
a  definition  for  "DOJ"  alphabetically  to 
read  as  follows: 

S66.3    Definitfons. 

•  «         •         •         « 

"DOJ"  means  Department  of  Justice. 

•  *        *        *        • 

c.  Section  66.32  is  amended  by  adding 
paragraph  (a)(1)  to  read  as  follows; 

§  66.32    Equipment 

(a)  •  *  • 

(1)  This  statutory  requirement  is 
applicable  to  the  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 
The  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended.  Pub.  L 
90-351,  section  808,  requires  that  the 
title  to  all  equipment  and  supplies 
purchased  with  sections  403  or  1302 
(block  or  formula  funds)  shall  vest  in  the 
criminal  justice  agency  or  nonprofit 
organization  that  purchased  the 
property  if  it  certifies  to  the  State  office 
described  in  sections  408  or  1308  that  it 
will  use  the  property  for  criminal  justice 
purposes.  If  such  certification  is  not 
made,  title  to  the  property  shall  vest  in 
the  State  office,  which  shall  seek  to 
have  the  property  used  for  criminal 
justice  purposes  elsewhere  in  the  State 
prior  to  using  it  of  disposing  of  it  in  any 
other  manner. 
«        •        •        •        • 

d.  Section  66.33  is  amended  by  adding 
paragraph  (a](l]  to  read  as  follows: 

§66.33    Supplies. 

(a)  *  *  * 

(1)  This  statutory  requirement  is 
applicable  to  the  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 
The  Omnibus  Crime  Cbntrol  and  Safe      j 
Streets  Act  of  1968,  as  amended.  Pub.  L 
90-351,  section  808,  requires  that  the 
title  to  all  equipment  and  supplies 
purchased  with  sections  403  or  1302 
(block  or  formula  funds)  shall  vest  in  the 
criminal  justice  agency  or  nonprofit 
organization  that  purciiased  the 
property  if  it  certifies  to  the  State  office 
described  in  sections  408  or  1308  that  it 
will  use  the  property  for  criminal  justice 
purposes.  If  such  certification  is  not 
made,  title  to  the  property  shall  vest  in 
the  State  office,  which  shall  seek  to 
have  the  property  used  for  criminal 
justice  purposes  elsewhere  in  the  State 
prior  to  using  it  or  disposing  o^it  in  any 
other  manner.  "^ 
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DEPARTMENT  OF  LABOR 
Office  of  th«  Secretary 
29  CFR  Part  97 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  Goldberg.  Room  S-1522.  U.S. 
Department  of  Labor.  Washington,  DC 
20210.  Telephone:  (202)  523-8904. 

AOOmONAL  SUPPLEMENTARY 
information:  As  indicated  in  the 
previously  pubUshed  DOL  specific 
preamble  to  the  common  rule  29  CFR 
Part  97.  for  governmental  grants  (53  FR 
8069.  March  11. 1988).  the  Department  of 
Labor  had  previously  published 
regulations  implementing  both  0MB 
Circulars  A-102.  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  and  A-110. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  Non-profit  Institutions,  at  41  CFR 
Part  29-70  (1984).  With  the  adoption  of 
the  March  11. 1988  regulations  covering 
governmental  grants.  41  CFR  Part  29-70 
(1984)  was  no  longer  applicable  to  those 
grants.  When  this  amendment  to  29  CFR 
Part  97  is  finalized.  41  CFR  Part  29-70 
(1984)  will  no  longer  be  applicable  to 
grants  to  non-profit  institutions. 

List  of  Subjects  in  29  CFR  Part  97 

Accounting,  Administration  practice 
and  procedures.  Grant  programs — 
Governmental  and  non-governmental. 
Grants  administration.  Insurance. 
Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Tide  29  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Ann  McLaughlin, 
Secretary  of  Labor. 

1.  Part  97  is  revised  to  read  as  set  forth 
at  the  end  of  this  document. 

PART— 97  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A— Oenaral 

97.1  Purpose  and  scope  of  this  part 

87.2  Scope  of  subpart. 

97.3  DeHnitiong. 

57.4  Applicability. 

97.5  Effect  on  other  issuances. 

97.6  Additions  and  exceptions. 

Subpart  B— Pra-Award  Raqulramanta 

97.10  Forms  for  applying  for  grants. 

97.11  State  plans. 

97.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 


Subpart  C— Pott-^ymvt'  Requiramants 
Fmandal  AdmipiatMtlon 

97.20  StaftdaMs^w  financial  management 

systemsvl     / 

97.21  Paymrtit; 

97.22  AlIowab\e  costs. 

97.23  Period  of  availability  of  funds. 

97.24  Matching  or  cost  sharing. 

97.25  Program  income. 

97.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

97.30  Changes. 

97.31  Real  Property. 

97.32  Equipment. 

97.33  Supplies. 

97.34  Copyrights  and  patents. 

97.35  Subawards  to  debarred  and 
suspended  parties. 

97.36  Procurement. 

97.37  Subgrants. 

97.38  Intangible  property  and  debt 
instruments. 

97.39  Grant  property  trust  relationship  and 
notices. 

Reports.  Records.  Retention,  and 
Enforcement 

97.40  Monitoring  and  reporting  program 
performance. 

97.41  Financial  reporting. 

97.42  Retention  and  access  requirements  for 
records. 

97.43  Enforcement. 

97.44  Termination  for  convenience. 

Subpart  l>— Aftar-tha-Crant  Raquiraments 

97.50  Closeout. 

97.51  Later  disallowances  and  adjustment. 

97.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  (Reserved) 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programa 

97.70  Scope  of  subpart. 

97.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  Organizations 

97.80  Scope  of  subpart. 

97.81  Prohibition  against  fee  or  profit 

97.82  Real  property  and  equipment. 

97.83  Program  income. 

Authority:  5  U.S.C  301;  OMB  Circulars  A- 
102  and  A-110. 

Cross  reference:  See  also  Office  of       ,  i 
Management  and  Budget  notice  publisheif  at 
62  FR  23729  (June  24, 1987).  [ 

2.  Part  97  is  further  amended  by  ! 
removing  "[Agency]"  and  "[agencylj 
and  adding  "Department  of  Labor"  ! 
wherever  "[Agency]"  and  "[agency]** 
appear. 

Federal  Mediation  and  Conciliation 
Service 

29  CFR  Part  1470 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  A.  Buddendeck,  (202)  653-5320. 


List  of  Subjects  in  29  CFR  Part  1470 

Grants  administration.  Reporting  and 
recordkeeping  requirements. 

It  is  proposed  that  Title  29  of  the  Code 
of  Federal  Regvdations  be  amended  as 
set  forth  below. 
Kay  McMurray, 
Director. 

1.  Part  1470  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  1470— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— General 

Sec. 

1470.1  Purpose  and  scope  of  this  part. 

1470.2  Scope  of  subpart. 

1470.3  Definitions. 

1470.4  Applicability. 

1470.5  Effect  on  otlier  issuances. 

1470.6  Additions  and  exceptions. 

Subpart  B— Pre-Award  Requirements 

1470.10  Forms  for  applying  for  grants. 

1470.11  State  plans. 

1470.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

1470.20  Standards  for  financial  management 
systems. 

1470.21  Payment. 

1470.22  Allowable  costs. 

1470.23  Period  of  availability  of  funds. 

1470.24  Matching  or  cost  sharing. 

1470.25  Program  income. 

1470.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

1470.30  Changes. 

1470.31  Real  property. 

1470.32  FAjuipment. 

1470.33  Supplies. 

1470.34  Copyrights  and  patents. 

1470.35  Subawards  to  debarred  and 
suspended  parties. 

1470.36  Procurement. 

1470.37  Subgrants. 

1470.38  Intangible  property  and  debt 
instruments. 

1470.39  Grant  property  trust  relationship 
and  notices. 

Reports,  Records,  Retention,  and 
Enforcement 

1470.40  Monitoring  and  reporting  program 
performance. 

1470.41  Financial  reporting. 

1470.42  Retention  and  access  requirements 
for  records. 

1470.43  Enforcement. 

1470.44  Termination  for  convenience. 

Subpart  D— Atter-the-Qrant  Requirements 

1470.50  Closeout. 

1470.51  Later  disallowances  and 
adjustments. 

1470.52  Collections  of  amounts'due. 
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Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Proviaiona  for  Research 
snd  Ottier  Programs  , 

1470.70  Scope  of  subpart. 

1470.71  Special  provisions.  | 

Subpart  G— Special  Provisions  for  || 

Commercial  Organizations  " 

1470.80  Scope  of  subpart. 

1470.81  Prohibition  against  fee  or  profit 

1470.82  Real  property  and  equipment 

1470.83  Program  income. 

Authority:  29  U.S.C.  175a.  I 

Cross  reference:  See  also  Office  of 

Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24. 1987. 

2.  Part  1470  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "FMCS"  is  added 
wherever  "[Agency]"  and  "[agency]" 
appear. 

b.  Section  1470.3  is  amended  by 
adding  a  definition  for  "FMCS" 
alphabetically  to  read  as  follows: 

91470.3    Definitions. 

***** 

"FMCS"  means  Federal  Mediation 
and  Conciliation  Service. 


DEPARTMENT  OF  DEFENSE 
32  CFR  Part  279 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Mark  Herbst.  (202)  694-0205. 

ADOmONAL  SUPPLEMENTARY 

INFORMATION:  The  Department  of 
Defense  proposes  to  adopt  a 
modification  of  the  following  rule  to 
govern  administration  of  grants  and 
cooperative  agreements.  In  adopting  the 
modification  of  the  government-wide 
common  rule,  the  Office  of  the  Secretary 
of  Defense,  the  Military  Departments 
and  the  Defense  Agencies  will  establish 
uniform  procedures  that  are  consistent 
with  those  being  established  by  other 
Executive  Departments  and  Agencies. 

The  proposed  common  rule  would 
combine  implementation  of  formerly 
separate  OMB  guidance  to  agencies  for 
grants  and  cooperative  agreements  with: 
(1]  State  and  local  governments,  (2) 
universities  and  nonprofit  organizations, 
and  (3)  commercial  organizations.  In 
making  its  fmal  rule,  the  Department  of 
Defense  intends  to  separate  the 
proposed  common  rule  into  two 
separate  rules,  the  first  to  govern 
awards  to  state  and  local  governments 
and  to  commercial  organizations  and  the 
second  to  govern  those  to  universities 
and  nonprofit  organizations. 


The  Department  proposes  this 
separation  because  DoD  transactions 
subject  to<the  proposed  rule  principally 
are  grants  to  academic  and  nonprofit 
institutions  for  the  support  of  research 
and  development  related  to  military 
needs.  There  is  litUe  other  activity 
subject  to  the  rule.  Adopting  separately 
that  portion  of  the  rule  relevant  to 
research  grants  is  the  best  way  to 
provide  for  a  clear  rule  for  the  use  of 
DoD^antees.  grants  officers  and  grants 
administrators.  The  rule  would  be  more 
difficult  to  understand  if  it  had 
interwoven,  dissimilar  provisions  for 
other  classes  of  institutions,  those  with 
which  DoD  does  little  business  subject 
to  the  rule. 

In  final  rulemaking,  therefore,  the 
Department  proposes  to  incorporate  into 
32  CFR  Part  279  only  those  provisions  of 
the  rule  that  are  applicable  to 
universities  and  nonprofit  organizations. 
Provisions  applicable  to  state  and  local 
governments  and  commercial 
organizations  will  be  incorporated  as 
revisions  to  32  CFR  Part  278,  the 
government-wide  common  rule  adopted 
on  March  11, 1988  (53  FR  8034),  to 
implement  the  updated  OMB  Circular 
A-102.  There  will  be  some  identical  or 
nearly  identical  sections  appearing  in 
both  rules,  but  this  duplication  is  not 
undesirable  if  the  separated  rules 
simplify  understanding  and  use  of  the 
rules  by  grantees  and  grants  officers. 
Public  comment  is  welcomed  on  this 
proposal  to  separate  the  rules,  as  other 
agencies  may  wish  to  consider  this 
approach  at  final  rulemaking. 

The  Department  also  will  make  minor 
amendments  to  5  5  279.70  and  279.71  at 
final  rulemaking.  Under  these  sections 
of  the  proposed  common  rule,  if  any 
agency  uses  any  of  the  Florida 
Demonstration  Project  (FDP)  provisions 
to  eliminate  unnecessary  bureaucratic 
red  tape  and  streamline  funding  of 
university  research,  it  must  use  all  of  the 
provisions.  The  Department  will  amend 
these  sections  to  be  consistent  with 
current  federal-wide  policy,  which 
allows  agencies  to  use  selected  FDP 
provisions,  as  appropriate,  in  university 
research  grants.  Amending  §  {  279.70 
and  279.71  will  allow  DflD.  one  of  the 
five  original  agencies  in  the 
demonstration  project:  to  continue  to 
.  use  FDP  provisions.  Otherwise,  the 
Department  likely  would  have  to  forego 
further  use  of  all  FDP  provisions. 

Finally,  the  Department  proposes  to 
add  a  section  to  Subpart  B  to  clarify  that 
non-governmental  grantees  must  comply 
with  applicable  federal  statutes  and 
regulations  and  that  there  may  be  pre- 
award  requirements  for  them  to  provide 
assurances  in  this  regard.  Similar 
statements  currently  are  made  in  the 


rule  for  governmental  organizations 
receiving  grants  (in  S  279.11),  for 
organizations  receiving  procurement 
contracts  under  grants  [in  {  279.36(i)], 
and  for  subgrantees  (in  S  279.37).  The 
proposed  new  section  would  give  equal 
notification  within  the  rule  to  non- 
governmental grantees. 

List  of  SubjecU  in  32  CFR  Part  279 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  32  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Linda  M.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
October  31. 1988. 

1.  It  is  proposed  to  add  Part  279  to 
read  as  set  forth  at  the  end  of  this 
document 

PART  279— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Sul>part  A— General  ». 

279.1  Purpose  and  scope  of  this  part. 

279.2  Scope  of  subpart. 

279.3  Definitions. 

279.4  Applicability. 

279.5  Effect  on  other  issuances. 

279.6  Additions  and  exceptions. 

Subpart  B — Pre-Award  Requirements 

279.10  Forms  for  applying  for  grants. 

279.11  State  plans. 

279.12  Special  grant  to  subgrant  conditions 
for  high-risk  grantees. 

Sut>part  C— Post-Award  Requirements 

Financial  Administration 

279.20  Standards  for  financial  management 
systems. 

279.21  Payment.  | 

279.22  Allowable  costs. 

279.23  Period  of  availability  of  funds. 

279.24  Matching  or  cost  sharing. 

279.25  Program  income. 

279.26  Non-Federal  audit. 

Changes,  Property,  and  SulMwords 

279.30  Changes. 

279.31  Real  property. 

279.32  Equipment 

279.33  Supplies. 

279.34  Copyrights  and  patents. 

279.35  Subawards  to  debarred  and 
suspended  pariies. 

279.36  Procurement. 

279.37  Subgrants. 

279.38  Intangible  property  and  debt 
instruments. 

279.39  Grant  property  trust  relationship  and 
notices. 
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Reports,  Raconla,  Retantknt,  and 
Enforcemont 

279.40  Monitoring  and  reporting  program 
performance. 

279.41  Financial  reporting. 

279.42  Retention  and  access  requirements 
for  records. 

279.43  Enforcement. 

279.44  Termination  for  convenience. 

Subpart  D— After-the-Gnrnt  Reqirirements 

279.50  Closeout. 

279.51  Later  disallowances  and 
adjustments. 

279.52  Collections  of  amounts  due. 

Subpart  E— Entttlanwnts  [Reaarvadl 

Subpart  F— SpacM  Provisions  for  Research 
and  Other  Programs 

279.70  Scope  of  subpart. 

279.71  Special  provisions. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

279.80  Scope  of  subpart. 

279.81  Prohibition  against  fee  or  profit. 

279.82  Real  property  and  equipment. 

279.83  Program  income. 
Authority:  5  U.S.C.  301. 

Cross  Reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729  (June  24,  1987). 

2.  It  is  proposed  to  further  amend  the 
newly  added  Part  279  by  removing 
"[Agency]"  and  "[agency]"  and  adding 
"the  Military  Departments  and  Defense 
Agencies"  wherever  "[Agency]"  and 
"[agency]"  appear. 

DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74  and  80 

ADDRESS:  Comments  should  be  sent  to: 
Mary  Hughes,  Grants  and  Contracts 
Service.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.  (Room  3122, 
ROB-3),  Washington,  DC  20202-4700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hughes.  732-7400. 
ADDITIONAL  SUPPLEMENTARY 
information:  The  Secretary  proposes  in 
this  document  to  revise  Part  74  to 
implement  the  common  regulations  to  be 
used  by  all  Federal  agencies  under 
Office  of  Management  and  Budget 
(OMB)  Circulars  A-102  and  A-110. 
When  the  common  regulations  become 
effective  after  a  Notice  of  Final 
Rulemaking,  the  revised  Part  74  will 
replace  the  current  Part  74  in  its  entirety. 
Part  74  currently  implements  OK4B 
Circular  A-110  and  applies  to 
institutions  of  higher  education, 
hospitals,  and  nonprofit  organizations, 
and  Part  80,  published  as  a  final 
regulation  oa  March  11. 1988. 
implements  OMB  Circular  A-102  and 
applies  to  State  and  local  governments, 
including  federally-recognized  Indian 


tribal  organizations.  The  revised  Part  74 
will  contain  a  single  set  of  regulations, 
applicable  to  all  types  of  organizations 
currently  covered  by  OMB  Circulars  A- 
102  and  A-110.  In  addition,  the  revised 
Part  74  will  apply  to  commercial 
organizations  that  participate  in  grants 
and  cooperative  agreements. 

Until  the  new  Part  74  is  published  as  a 
final  regulation,  the  current  Part  74  and 
Part  80  apply  to  their  respective  groups 
of  organizations  for  all  grants  awarded 
by  the  Department  under  programs 
subject  to  those  Parts. 

Section 5  of  the  common 

regulations  indicates  that  certain 
documents  containing  provisions 
inconsistent  with  the  common 
regulations  are  superseded  by  the 
common  regulations.  The  Secretary  has 
completed  the  process  of  identifying 
inconsistent  program  regtilations  for 
those  programs  subject  to  the  current 
Part  80,  and  will  shortly  publish 
technical  amendments  in  the  Federal 
Register.  Because  the  regulations 
proposed  in  this  docimient  would 
expand  the  scope  of  the  common 
regulations  to  institutions  of  higher^_ 
education,  hospitals,  nonprofit-aad'^ 
commercial  organizations,  the  Secretary 
is  now  interested  in  comment  on 
whether  any  program  regulations  to 
which  these  entities  are  subject  are 
inconsistent  with  the  common 
regulations.  The  Secretary  plans  to 
revoke,  in  the  final  rulemaking 
document  any  inconsistent  program 
regulations  that  are  not  required  by 
statute  or  by  the  natiu-e  of  a  particular 
program  as  authorized  in  the  program 
statute.  To  assist  in  this  process  of 
identifying  inconsistent  provisions,  the 
Secretary  seeks  comments  on  any 
program  regulations  that  may  be 
appropriate  to  revoke. 

The  Secretary  is  aware  that  Parts  75 
and  76  contain  cross-references  to  the 
current  Part  74  and  Part  80  and  that 
these  references  should  be  changed  to 
refer  to  the  revised  Part  74.  The 
Secretary  will  conduct  «  review  of  Parts 
75  and  76  during  the  comment  period  for 
these  regulations.  As  a  result,  when  the 
revised  Part  74  is  published  as  a  final 
regulation,  the  Secretary  will  also 
publish  appropriate  amendments  to 
Parts  75  and  76  to  include  cross- 
references  to  Part  74. 

The  Secretary  also  proposes  two 
changes  to  the  expanded  common 
regulations  that  have  already  been 
implemented  for  State  and  local 
governments  under  the  rulemaking 
procedure  for  Part  80.  The  first  change  is 
necessary  imder  section  412  of  the 
Department  of  Education  Organization 
Act  (DEOA).  20  U.S.C.  3472.  Under  this 
section  the  Secretary  may  delegate  the 


functions  of  the  Department  only  to 
officers  and  employees  of  the 

Department.  However.  S 6{b)  of  the 

proposed  common  regulations  would 
have  the  effect  of  delegating  one  of  the 
Secretary's  functions  to  employees  of 
the  Office  of  Management  and  Budget — 
authorizing  OMB  to  grant  exceptions  to 
the  common  regulations  as  promulgated  ^ 
by  the  Secretary  for  the  programs 
administered  by  the  Department  of 
Education.  In  order  to  avoid  any  conflict 
with  the  DEOA.  the  Secretary  proposes 

to  revise 6(b)  so  that  the  Secretary 

would  authorize  exceptions  to  the 
common  regulations  after  consultation 
with  appropriate  officials  of  OMB. 

The  second  change  is  necessary  to 
implement  the  five-year  record  retention 
rule  required  by  section  437  of  the 
General  Education  Provisions  Act 
(GEPA)  (20  U.S.C.  1237f].  Section 

42(b)  of  the  proposed  common 

regulations  requires  a  recipient  to 
maintain  a  record  for  only  3  years 
unless  a  longer  retention  period  is 
necessary  to  resolve  issues  pursuant  to 
any  litigation,  claim,  negotiation,  audit, 
or  other  action  involving  the  record.  The 
Secretary  proposes  to  add  a  paragraph 

(b)(4)  to  § 42  of  the  proposed 

common  regulations  to  clarify  that  a 
recipient  must  maintain  a  record  for  a 
minimum  of  five  years  after  the 
completion  of  the  activity  for  which 
funds  are  used  under  an  "applicable 
program"  covered  by  GEPA. 

This  proposed  amendment  would 
have  the  effect  of  establishing  a 
minimum  5-year  record  retention  period 
under  most  programs  administered  by 
the  Department.  However,  certain 
programs,  such  as  those  programs 
administered  by  the  Commissioner  of 
the  Rehabilitative  Services 
Administration  under  the  Rehabilitation 
Act  of  1973.  as  amended,  would  still  be 
subject  to  the  3-year  record  retention 
rule  contained  in  the  common 
regulations. 

The  Secretary  also  proposes  to  add 
new  text,  establishing  five  appendices  to 
Part  74.  These  appendices  include  cost 
principles  for  certain  o.  ganizations  and 
audit  standards  for  State  and  local 
governments. 

•  Appendix  A — Cost  Principles  for 
State  and  Local  Goverments  (OMB 
Circular  A-e7|^ 

•  Appendi-n  B-^ost  Principles  for 
Nonprofit  Organiza^ons  (OMB  Circular 
A-122).  ^ 

•  Appendix  C — Cost  Principles  for 
Educational  Institutions  (OMB  Circular 
A-21). 

•  Appendix  D — Cost  Principles  for 
Hospitals. 


•  Appendix  E— Audit  Requirements 
for  State  and  Local  Governments  (OMB 
Circular  A-128). 

Finally,  the  Secretary  proposes  to  add 
authority  citations  after  every 
substantive  provision  of  the  common 
regulations.  These  authority  citations 
are  required  under  section  431(a)(2)  of 
GEPA  (20  U.S.C.  1232(a)(2)). 

List  of  Subjects  in  34  CFR  Part  74 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
education,  Grants  administration. 
Insurance.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  Not  Applicable] 

Dated:  October  11. 1988. 
Lauro  F.  Cavazos, 

Secretary  of  Education.  ' 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

1.  Part  74  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  74— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A— General 

Sec. 

74.1  Purpose  and  scope  of  the  part. 

74.2  Scope  of  subpart. 

74.3  Definitions. 

74.4  Applicability. 

74.5  Effect  on  other  issuances. 

74.6  Additions  and  exceptions. 

Subpart  B — Pre-Award  Requirements 

74.10  Forms  for  applying  for  grants. 

74.11  State  plans. 

74.12  Special  grant  or  subgrant  conditions  for 
high-risk  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

74.20  Standards  for  financial  management 
systems. 

74.21  Payment. 

74.22  Allowable  costs. 

74.23  Period  of  availability  of  funds. 

74.24  Matching  and  cost-sharing. 

74.25  Program  income. 

74.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

74.30  Changes. 

74.31  Real  property. 

74.32  Equipment. 

74.33  Supplies. 

74.34  Copyrights  and  patents. 

74.35  Subawards  to  debarred  and  suspended 
parties. 

74.36  Procurement. 

74.37  Subgrants. 

74.38  Intangible  property  and  debt 
instruments. 

74.39  Grant  property  trust  relationship  and 
notices. 


Reports.  Records  Retention,  and  Enforcement 

74.40  Monitoring  and  reporting  program 
performance. 

74.41  Financial  reporting. 

74.42  Retention  and  access  requirements  for 
records. 

74.43  Enforcement. 

74.44  Termination  for  convenience. 

Subpart  D— After-the^rant  Requirements 

74.50  Closeout. 

74.51  Later  disallowances  and  adjustments. 

74.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Ottwr  Programs 

74.70  Scope  of  subpart. 

74.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  Organizations 

74.80  Scope  of  subpart. 

74.81  Prohibition  against  fee  or  profit. 

74.82  Real  property  and  equipment 

74.83  Program  income. 

Appendix  A  to  Part  74 — Cost  Principles  for 

State  and  Local  Governments  (OMB 

Circular  A-e7). 
Appendix  B  to  Part  74 — Cost  Principles  for 

Nonprofit  Organizations  (OMB  Circular 

A-122). 
Appendix  C  to  Part  74 — Cost  Principles  for 

Educational  Institutions  (OMB  Circular 

A-21). 
Appendix  D  to  Part  74 — Cost  Principles  for 

Hospitals. 
Appendix  E  to  Part  74 — Audit  Requirements 

for  State  and  Local  Governments  (OMB 

Circular  A-128). 
Authority:  20  U.S.C.  122le-3(8)(l),  3474;  and 
OMB  Circular*  A-l()2  and  A-llO,  unless 
otherwise  noted. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24,  1987. 

2.  Part  74  is  further  amended,  as 
follows. 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "ED"  is  added  wherever 
"[Agency] '  and  "[agency]"  appear. 

b.  Section  74.22  is  amended  by 
revising  the  chart  in  paragraph  (b)  to 
read  as  follows: 

§74.22    Allowable  costs. 

****** 

(b)  •  *  *^ 


For  tt>e  costs  of  a- 


State,  local  or  Indian 
tribal  government. 

Private  nonprofit 
organization  other  ttian 
an  (1)  Institution  of 
higher  education,  (2) 
hospital,  or  (3)  an 
organization  named  in 
Apper>dix  B  to  this 
Part  88  not  betng 
subject  to  that' 
Appendix.         , 


Use  the  prirtciples  in — 


Appendix  A  to  this  Part. 
Appendix  B  to  this  Part 


For  the  costs  of  a— 

Use  ttw  pnnctplet  ir>— 

Institution  of  higher 

Appendw  C  to  this  Part. 

education 

Hosptial 

Apperxiw  D  to  tfMS  Part 

For-profit  organization 

4«CFf1Part31. 

other  than  a  hosortal 

Contract  Cost 

and  an  organizatKXi 

Pnndplesand 

named  in  Appendix  B 

Procedures,  or  uniform 

to  this  Part  as  not 

cost  accoontng 

subject  to  that 

standards  that  compty 

Appendix. 

wtth  cost  pnroples 

•cceptat})e  to  ED. 

c.  In  §  74.26  paragraph  (a)  is  amended 
by  removing  "Federal  agency 
implementing  regulations."  and  adding 
"and  Appendix  E  to  this  Part."  and  a 
note  is  added  to  the  end  of  the  section  to 
read  as  follows:  l 

§74,26    Non-Federal  audit      | 

«         *         «         •         * 

Note. — Appendix  E  to  this  Part  contains  the 
audit  requirements  for  State  and  local 
governments. 

d.  Section  74.31  is  amended  by  a 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


§  74.31    Real  property. 


(e)  The  provisions  of  paragraph  (d)  of 
this  section  do  not  apply  to  disaster 
assistance  under  subsections  (b)  and  (c) 
of  section  7  of  Pub.  L  81-874,  as 
amended  (20  U.S.C.  241-l(b}-(c))  and 
the  construction  provisions  of  the 
Impact  Aid  program,  sections  1-17  of 
Pub.  L  81-815,  as  amended  (20  U.S.C. 
631-647). 

e.  Section  74.32  is  amended  by  adding 
a  new  paragraph  (i)  to  read  as  follows: 

§  74.32    Equipment  1 

*****  1 

(i)  The  provisions  of  paragraphs  (c), 
(d),  and  (e)  of  this  section  do  not  apply 
to  disaster  assistance  under  subsections 
(b)  and  (c)  of  section  7  of  Pub.  L  81-874, 
as  amended  (20  U.S.C.  241-l(b)-(c))  and 
the  construction  provisions  of  the 
Impact  Aid  program,  sections  1-17  of 
Pub.  L  81-815.  as  amended  (20  U.S.C. 
631-647). 

f.  Section  74.42  is  amended  by  adding 
a  new  paragraph  (b)(4)  to  read  as 

follows:        I 

I 

§  74.42    Retention  and  access 
requirements  for  records. 

***** 

(b)  *  •  • 

(4)  A  recipient  that  receives  funds 
under  a  program  subject  to  section  437 
of  the  General  Education  Provisions  Act 
(20  U.S.C.  1232f)  shall  retain  records  for 
a  minimum  of  Hve  years  after  the 
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starting  date  specified  in  paragraph  (c) 
of  this  section. 
***** 

g.  An  authority  citation  is  added  after 
each  section  in  Part  74  to  read  as 
follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474: 
OMB  Circtilars  A-102  and  A-lia 

h.  Appendix  A  to  Part  74  is  added,  to 
read  as  follows: 

Appendiix  A  to  Part  74 — Cost  Principles 
for  State  and  Local  Governments  (OMB 
Circular  A-87) 

Attachment  A  to  Appendix  A — General 
Principles 
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1.  Objectives.  This  Attachment  sets  forth 
principles  for  determining  the  allowable  costs 
of  programs  administered  by  State,  local  and 
federally-recognized  Indian  tribal 
governments  under  grants  from  and  contracts 
with  the  Federal  Government.  The  principles 
are  for  the  purpose  of  cost  determination  and 
are  not  intended  to  identify  the 
circumstances  or  dictate  the  extent  of  Federal 
and  State  or  local  participation  in  the 
financing  of  a  particular  grant.  They  are 
designed  to  provide  that  federally-assisted 
programs  bear  their  fair  share  of  costs 
recognized  under  these  principles,  except 
where  restricted  or  prohibited  by  law.  No 
provision  for  profit  or  other  increment  above 
cost  is  intended. 

2.  Policy  guides.  The  application  of  these 
principles  is  based  on  the  fundamental 
premises  that: 

a.  State,  local,  and  federally  recognized 
Indian  tribal  governments  are  responsible  for 
the  efficient  and  effective  administration  of 
grant  and  contract  programs  through  the 
application  of  sound  management  practices. 

b.  The  grantee  or  contractor  assumes  the 
responsibility  for  seeing  that  federally- 
assisted  program  funds  have  l)een  expended 
and  accounted  for  consistent  virith  underlying 
agreen:ents  and  program  objectives. 

c.  Each  grantee  or  contractor  organization, 
in  recognition  of  its  own  unique  combination 
of  staff  facilities  and  experience,  will  have 
the  primary  responsibility  for  employing 
whatever  form  of  organization  and 
management  techniques  may  be  necessary  to 
assure  proper  and  efficient  administration. 

3.  Application.  These  principles  will  be 
applied  by  all  Federal  agencies  in 
determining  costs  incurred  by  State,  local, 
and  federally  recognized  Indian  tribal 
governments  under  Federal  grants  and  cost 
reimbursement  type  contracts  (including 
subgrants  and  subcontracts)  except  those 
with  (a)  publicly-financed  educational 
institutions  subject  to  Appendix  C  to  this 
part,  and  (b)  publicly-owned  hospitals  and 
other  providers  of  medical  care  subject  to 
Appendix  D  to  this  part. 

B.  Definitions. 

1.  Approval  or  authorization  of  the  grantor 
Federal  agency  means  documentation 
evidencing  consent  prior  to  incurring  specifrc 
cost. 

2.  Cost  allocation  plan  means  the 
docimientation  identifying,  accumulating,  and 
distributing  allowable  costs  under  grants  and 
contracts  together  with  the  allocation 
methods  used. 

3.  Cost  as  used  herein,  means  cost  as 
determined  on  a  cash,  accrual,  or  other  basis 
acceptable  to  the  Federal  grantor  agency  as  a 
discharge  of  the  grantee's  accountability  for 
Federal  funds. 

4.  Cost  objective  means  a  pool,  center,  or 
area  established  for  the  accumulation  of  cost. 
Such  areas  include  organizational  units, 
functions,  objects  or  items  of  expense,  as 
well  as  ultimate  cost  objective  including 
specific  grants,  projects,  contracts,  and  other 
activities. 

5.  Federal  agency  means  any  department, 
agency,  commission,  or  instrumentahty  in  the 
executive  branch  of  the  Federal  Government 
which  makes  grants  to  or  contracts  with 
State,  local,  or  federally-recognized  Indian 
tribal  governments. 


6.  Federally-recognized  Indian  tribal 
governments  means  the  governing  body  or  a 
governmental  agency  of  any  Indian  tribe, 
band,  nation,  or  other  organized  group  or 
community  (including  any  native  village  as 
defined  in  Section  3  of  the  Alaska  Native 
Claims  Settlement  Act  85  SUt.  688)  certified 
by  the  Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services  provided 
by  him  through  the  Bureau  of  Indian  Affairs. 

7.  Grant  means  an  agreement  between  the 
Federal  Government  and  a  State,  local,  or 
federally-recognized  Indian  tribal 
government  whereby  the  Federal 
Government  provides  funds  or  aid  in  kind  to 
carry  out  specified  programs,  services,  or 
activities.  The  principles  and  policies  stated 
in  this  Circular  as  applicable  to  grants  in 
general  also  apply  to  any  federally-sponsored 
cost  reimbursement-type  of  agreement 
performed  by  a  State,  local,  or  federally- 
recognized  Indian  tA)al  government. 

8.  Grant  program  means  those  activities 
and  operations  of  the  grantee  which  are 
necessary  to  carry  out  the  purposes  of  the 
grant,  including  any  portion  of  the  program 
financed  by  the  grantee. 

9.  Grantee  means  the  department  or  agency 
of  State,  local,  or  federally  recognized  Indian 
tribal  government  which  is  responsible  for 
administration  of  the  grant. 

10.  Local  unit  means  any  political 
subdivision  of  government  below  the  State 
level. 

11.  Other  State  or  local  agencies  means 
department  or  agencies  of  the  State  or  local 
unit  which  provide  goods,  facilities,  and 
services  to  a  grantee. 

12.  Services,  as  used  herein,  means  goods 
and  facilities,  as  well  as  services. 

13.  Supporting  services  means  auxihary 
functions  necessary  to  sustain  the  direct 
effort  involved  in  administering  a  grant 
program  or  an  activity  providing  service  to 
the  grant  program.  These  services  may  be 
centralized  in  the  grantee  department  or  in 
some  other  agency,  and  include  procurement, 
payroll,  personnel  functions,  maintenance 
and  operation  of  space,  data  processing, 
accounting,  budgeting,  auditing,  mail  and 
messenger  service,  and  the  like. 

C.  Basic  guidelines. 

1.  Factors  affecting  allowability  of  costs. 
To  allowable  under  a  grant  program,  costs 
must  meet  the  following  genera!  criteria: 

a.  Be  necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  grant 
programs,  be  allocable  thereto  under  these 
principles,  and  except  as  specifically 
provided  herein,  not  be  a  general  expense 
required  to  carry  out  the  overall 
responsibilities  of  State,  local  or  federally- 
recognized  Indian  tribal  governments. 

b.  Be  authorized  or  not  prohibited  under 
State  or  local  laws  or  regulations. 

c.  Conform  to  any  limitations  or  exclusions 
set  forth  in  these  principles.  Federal  laws,  or 
other  governing  limitations  as  to  types  or 
amounts  of  cost  items. 

d.  Be  consistent  with  policies,  regulations, 
and  procedures  that  apply  uniformly  to  both 
federally  assisted  and  other  activities  of  the 
unit  of  government  of  which  the  grantee  is  a 
part. 


e.  Be  accorded  consistent  treatment 
through  application  of  generally  accepted 
accounting  principles  appropriate  to  the 
circumstances. 

f.  Not  be  allocable  to  or  included  as  a  cost 
of  any  other  federally  financed  program  in 
either  the  current  or  a  prior  period. 

g.  Be  net  of  all  applicable  credits. 

2.  Allocable  costs. 

a.  A  cost  is  allocable  to  a  particular  cost 
objective  to  the  extent  of  benefits  received  by 
such  objective. 

b.  Any  cost  allocable  to  a  particular  grant 
or  cost  objective  under  the  principles 
provided  for  in  this  Appendix  may  not  be 
shifted  to  other  Federal  grant  programs  to 
overcome  fund  deficiencies,  avoid  r 
restrictions  imposed  by  law  or  grant 
agreements,  or  for  other  reasons.  '■ 

c.  Where  an  allocation  of  joint  cost  will 
ultimately  result  in  charges  to  a  grant 
program,  an  allocation  plan  will  be  required 
as  prescribed  in  Section  J. 

3.  Applicable  credits. 

a.  Applicable  credits  refer  to  those  receipts 
or  reduction  of  expenditure-type  transactions 
which  offset  or  reduce  expense  items 
allocable  to  grants  as  direct  or  indirecl»costs. 
Examples  of  such  transactions  are:  purchase 
discounts;  rebates  or  allowances,  recoveries 
or  indemnities  on  losses;  sale  of  publications, 
equipment,  and  scrap;  income  from  personal 
or  incidental  services;  and  adjustments  of 
overpayments  or  erroneous  charges. 

b.  Applicable  credits  may  also  arise  when 
Federal  funds-are  received  or  are  available 
from  sources  other  than  the  grant  program   ' 
involved  to  finance  operations  or  capital 
items  of  the  grantee.  This  includes  costs 
arising  frojn  the  use  or  depreciation  of  items 
donated  or  financed  by  the  Federal 
Government  to  fulfill  matching  requirements 
under  another  grant  program.  These  types  of 
credits  should  likewise  be  used  to  reduce 
related  expenditures  in  determining  the  rates 
or  amounts  appUcable  to  a  given  grant 

D.  Composition  of  Cost 

1.  Total  cost.  The  total  cost  of  a  grant 
program  is  comprised  of  the  allowable  direct 
cost  incident  to  its  performance,  plus  its 
allocable  portion  of  allowable  indirect  costs, 
less  applicable  credits. 

2.  Classification  of  costs.  There  is  no 
universal  rule  for  classifying  certain  costs  as 
either  direct  or  indirect  under  every 
accounting  system.  A  cost  may  be  direct  with 
respect  to  some  specific  service  or  function, 
but  indirect  with  respect  to  the  grant  or  other 
ultimate  cost  objective.  It  is  essential, 
therefore,  that  each  item  of  cost  be  treated 
consistently  either  as  a  direct  or  an  indirect 
cost.  Specific  guides  for  determining  direct 
and  indirect  costs  allocable  under  grant 
programs  are  provided  in  the  sections  which 
follow: 

E.  Direct  Costs 

1.  General.  Direct  costs  are  those  that  can 
be  identified  specifically  with  a  particular 
cost  objective.  These  costs  may  be  charged 
directly  to  grants,  contracts,  or  to  other 
programs  against  which  costs  are  finally 
lodged.  Direct  costs  may  also  be  charged  to 
cost  objectives  used  for  the  acciunulation  of 
costs  pending  distribution  in  due  course  to 
grants  and  other  ultimate  cost  objectives. 


2.  Application.  Typical  direct  costs 
chargeable  to  grant  programs  are: 

a.  Compensation  of  employees  for  the  time 
and  efforts  devoted  specifically  to  the 
execution  of  grant  programs. 

b.  Cost  of  materials  acquired,  consumed,  or 
expended  specifically  for  the  purpose  of  the 
grant 

c.  Equipment  and  other  approved  capital 
expenditures. 

d.  Other  items  of  expense  incurred 
specifically  to  carry  out  the  grant  agreement. 

e.  Services  furnished  specifically  for  the 
grant  program  by  other  agencies,  provided 
such  charges  are  consistent  with  criteria 
outlined  in  Section  C  of  these  principles. 
F.  Indirect  Costs 

1.  General.  Indirect  costs  are  those  (a) 
incurred  for  a  common  or  joint  purpose 
benefiting  more  than  one  cost  objective,  and 
(b)  not  readily  assignable  to  the  cost 
objectives  specifically  benefited,  without 
effort  disproportionate  to  the  results 
achieved.  The  term  "indirect  costs,"  as  used 
herein,  applies  to  costs  of  this  type 
originating  in4he  grantee  department,  as  well 
as  those  incurred  by  other  departments  in 
supplying  goods,  services,  and  facilities,  to 
the  grantee  department.  To  facilitate 
equitable  distribution  of  indirect  expenses  to 
the  cost  objectives  served,  it  may  be 
necessary  to  establish  a  number  of  pools  of 
indirect  cost  within  a  grantee  department  or 
in  other  agencies  providing  services  to  a 
grantee  department.  Indirect  cost  pools 
should  be  distributed  to  benefiting  cost 
objectives  on  bases  which  will  produce  an 
equitable  result  in  consideration  of  relative 
benefits  derived. 

2.  Grantee  departmental  indirect  costs.  All 
grantee  departmental  indirect  costs,  including 
the  various  levels  of  supervision,  are  eligible 
for  allocation  to  grant  programs  provided 
they  meet  the  conditions  set  forth  in  this 
Appendix.  In  lieu  of  determining  the  actual 
amount  of  grantee  departmental  indirect  cost 
allocable  to  a  grant  program,  the  following 
methods  may  be  used. 

a .  Predetermined  fixed  rates  for  indirect 
costs.  A  predetermined  fixed  rate  for 
computing  indirect  costs  applicable  to  a  grant 
may  be  negotiated  annually  in  situations 
where  the  cost  experience  and  other 
pertinent  facts  available  are  deemed 
sufficient  to  enable  the  contracting  parties  to 
reach  an  informed  judgment  (1)  as  to  the 
probable  level  of  indirect  costs  in  the  grantee 
department  during  the  period  to  be  covered 
by  the  negotiated  rate,  and  (2)  that  the 
amount  allowable  under  the  predetermined 
rate  would  not  exceed  actual  indirect  cost. 

b.  Negotiated  lump  sum  for  overhead.  A 
negotiated  fixed  amount  in  lieu  of  indirect 
costs  may  be  appropriate  under 
circumstances  where  the  benefits  derived 
from  a  grantee  department's  indirect  services 
cannot  be  readily  determined  as  in  the  case 
of  small,  self-contained  or  isolated  activity. 
When  this  method  is  used,  a  determination 
should  be  made  that  the  amount  negotiated 
will  be  approximately  the  same  as  the  actual 
indirect  cost  that  may  be  incurred.  Such 
amounts  negotiated  in  lieu  of  indirect  costs 
will  be  treated  as  an  offset  to  total  indirect 
expenses  of  the  grantee  department  before 
allocation  >o  remaining  activities.  The  base 


on  which  such  remaining  expenses  are 
allocated  should  be  appropnately  adjusted. 
3.  Limitation  on  indirect  coats. 

a.  Federal  grants  may  be  subject  to  laws 
that  limit  the  amount  of  indirect  costs  that 
may  be  allowed.  Agencies  tiiat  sponsor 
grants  of  this  type  will  establish  procedures 
which  will  assure  that  the  amount  actually 
allowed  for  indirect  costs  under  each  such 
grant  does  not  exceed  the  maximum 
allowable  under  the  statutory  limitation  or 
the  amount  otherwise  allowable  under  this 
Appendix,  whichever  is  the  smaller. 

b.  When  the  amount  allowable  under  a  * ' 
statutory  Umitation  is  less  than  the  amount 
otherwise  allocable  as  indirect  costs  under 

this  Appendix,  the  amount  not  recoverable  as 
indirect  costs  under  a  grant  not  be  shifted  to 
another  federally-sponsored  grant  program  or 
contract. 

G.  Cost  Incurred  by  Agencies  Other  Than  the 
Grantee 

1.  General  The  cost  of  service  provided  by 
other  agencies  may  only  include  allowable 
direct  costs  of  the  service  plus  a  pro  rata 
share  of  allowable  supporting  costs  (Section 
B.12.)  and  supervision  directly  required  in 
performing  the  service,  but  not  supervision  of 
a  general  nature  such  as  that  provided  by  the 
head  of  a  department  and  his  staff  assistants 
not  directly  involved  in  operations.  However, 
supervision  by  the  head  of  a  department  or 
agency  whose  sole  function  is  providing  the 
service  furnished  would  be  an  eligible  cost 
Supporting  costs  include  those  furnished  by 
other  units  of  the  supplying  department  or  by 
other  agencies. 

2.  Alternative  methods  of  determining 
indirect  cost  In  Ueu  of  determining  actual 
indirect  cost  related  to  a  particular  service 
furnished  by  anoth&Mif  ency.  either  of  the 
following  altematii^nethods  may  be  used 
provided  only  one  method  is  used  for  a 
specific  service  during  the  fiscal  year 
involved.  • 

a.  Standard  indirect  rate.  An  amount  equal 
to  ten  percent  of  direct  labor  cost  in  providing 
the  service  performed  by  another  State 
agency  (excluding  overtime,  shift  or  hoUday 
premiums  and  fringe  benefits)  may  l>e 
allowed  in  Ueu  of  actual  allowable  indirect 
cost  for  that  service. 

b.  Predetermined  fixed  rate.  A 
predetermined  fixed  rate  for  indirect  cost  of 
the  unit  or  activity  providing  service  may  be 
negotiated  as  set  forth  in  Section  F.2.a. 

H.  Cost  Incurred  by  Grantee  Department  for 
Others 

1.  General.  The  principles  provided  in 
Section  G  will  also  be  used  in  determining 
the  cost  of  services  provided  by  the  grantee 
department  to  another  agency. 

I.  Cost  Allocation  Plan 

1.  General  A  plan  for  allocation  of  costs 
will  be  required  to  support  the  distribution  of 
any  joint  costs  related  to  the  grant  program. 
All  costs  included  in  the  plan  will  be 
supported  by  formal  accounting  records 
which  will  substantiate  the  propriety  of 
eventual  charges. 

2.  Requirements.  The  allocation  plan  of  the 
grantee  department  should  cover  all  joint 
costs  of  the  department  as  well  as  costs  to  be 
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allocated  under  plans  of  other  agencies  or 
organizational  units  which  are  to  be  included 
in  tlie  costs  of  federally-sponsored  programs. 
The  cost  allocation  plans  of  all  the  agencies 
rendering  services  to  the  grantee  department, 
to  the  extent  feasible,  should  be  presiented  in 
a  single  document.  The  allocation  plan  should 
contain,  but  not  necessarily  be  limited  to.  the 
following: 

a.  The  nature  and  extent  of  services 
provided  and  their  relevance  to  the  federally- 
sponsored  programs. 

b.  The  items  of  expense  to  be  included. 

c.  The  methods  to  be  used  in  distributing 
cost. 

3.  Instructions  for  preparation  afcost 
allocation  plans.  The  Department  of  Health 
and  Human  Services  in  consultation  with  the 
other  Federal  agencies  concerned,  will  be 
responsible  for  developing  and  issuing  the 
instructions  for  use  by  grantees  in 
preparation  of  cost  allocation  plans. 

This  responsibility  applies  to  both  central 
support  servites  at  the  State,  local,  and 
Indian  tribal  level  and  indirect  cost  proposals 
of  individual  grantee  departments. 

4.  Negotiation  and  approval  of  indirect  cost 
proposals  for  States. 

a.  The  Department  of  Health  and  Human 
Services,  in  collaboration  with  the  other 
Federal  agencies  concerned,  will  be 
responsible  for  negotiation,  approval,  and 
audit  of  cost  allocation  plans,  which  will  be 
submitted  to  it  by  the  States.  These  plans  will 
cover  central  support  service  costs  of  the 
State. 

b.  At  the  grantee  department  level  in  a 
State,  a  single  cognizant  Federal  agency  will 
have  responsibility  similar  to  that  set  forth  in 
a.  above,  for  the  negotiation,  approval,  and 
audit  of  the  indirect  cost  proposal.  A  current 
list  of  agency  assignments  is  maintained  by 
the  Office  of  Management  and  Budget. 

c  Questions  concerning  tH^po^  allocation 
plans  approved  under  a.  andT).  above,  should 
be  directed  to  the  agency  responsible  for  such 
approvals. 

5.  Negotiation  and  approval  of  indirect  cost 
proposals  for  local  governments. 

a.  Cost  allocation  plans  will  be  retained  at 
the  local  government  level  for  audit  by  a 
designated  Federal  agency  except  in  those 
cases  where  that  agency  requests  that  cost 
allocation  plans  be  submitted  to  it  for 
negotiation  and  approval. 

b.  A  list  of  cognizant  Federal  agencies 
assigned  responsibility  for  negotiation, 
approval  and  audit  of  central  support  service 
cost  allocation  plans  at  the  local  government 
level  is  maintained  by  the  Office  of 
Management  and  Budget. 

c.  At  the  grantee  department  level  of  local 
governments,  tlie  Federal  agency  with  the 
predominant  interest  in  the  work  of  the 
grantee  department  will  be  responsible  for 
necessary  negotiation,  approval  and  audit  of 
the  indirect  cost  proposal. 

6.  Negotiation  and  approval  of  indirect  cost 
p-vposals  for  federally  recognized  Indian 
tribal  governments.  The  Federal  agency  with 
the  predominant  interest  in  the  work  of  the 
grantee  department  will  be  responsible  for 
necessary  negotiation,  approval  and  audit  of 
the  indirect  cost  proposal. 

7.  Resolution  of  problems.  To  the  extent 
that  problems  are  encountered  among  the 


Federal  agencies  in  connection  with  4  and  5 
above,  the  Office  of  Management  and  Budget 
will  lend  assistance  as  required. 

Attachment  B  to  Appendix  A — 
Standards  for  Selected  Items  of  Costs 
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19.  Memberships,  subscriptions  and 
professional  activities 
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21.  Payroll  preparation. 

22.  Pcsonnel  administration 

23.  Printing  and  reproduction 

24.  Procurement  service 

25.  Taxes 

26.  Training  and  education 

27.  Transportation 

28.  Travel 

C.  Costs  allowable  with  approval  of  grantor 
agency 

1.  Automatic  data  processing 

2.  Building  space  and  related  facilities 

3.  Capital  expenditures 

4.  Insurance  and  indemnification 

5.  Management  studies 

6.  Preagreement  costs 

7.  Professional  services 

8.  Proposal  costs 

D.  Unallowable  costs 

1.  Bad  debts 

2.  Contingencies 

3.  Contributions  and  donations 

4.  Entertainment 

5.  Fines  and  penalties 

6.  Governor's  expenses 

7.  Interest  and  other  financial  costs 

8.  Legislative  expenses 

9.  Underrecovery  of  costs  under  grant 
agreements 

A.  Purpose  and  applicability. 

1.  Objective.  This  Attachment  provides 
standards  for  determining  the  allowability  of 
selected  items  of  cost. 

2.  Application.  These  standards  will  apply 
irrespective  of  whether  a  particular  item  of 
cnst  is  treated  as  direct  or  indirect  cost. 
Failure  to  mention  a  particular  item  of  cost  in 
the  standards  is  not  intended  to  imply  that  it 
is  either  allowable  or  unallowable,  rather 
determination  of  allowability  in  each  case 
should  be  based  on  the  treatment  of 
standards  provided  for  similar  or  related 
items  of  cost.  The  allowability  of  the  selected 


items  of  cost  is  subject  to  the  general  policies 

and  principles  stated  in  Attachment  A  of  this 

Appendix. 

B.  Allowable  costs. 

1.  Accounting.  The  cost  of  establishing  and 
maintaining  accounting  and  other  information 
systems  required  for  the  management  of  grant 
programs  is  allowable.  This  includes  costs 
incurred  by  central  service  agencies  for  these 
purposes.  The  cost  of  maintaining  central 
accounting  records  required  for  overall  Stale 
or  Indian  tribal  government  purposes,  such  as 
appropriation  and  fund  accounts  by  the 
Treasurer,  Comptroller,  or  similar  officials,  is 
considered  to  be  a  general  expense  of 
government  and  is  not  allowable. 

2.  Advertising.  Advertising  media  includes 
newspapers,  magazines,  radio  and  television 
programs,  direct  mail,  trade  papers,  and  the 
like.  The  advertising  costs  allowable  are 
those  which  are  solely  for 

a.  Recruitment  of  personnel  required  for  the 
grant  program. 

b.  solicitation  of  bids  for  the  procurement 
of  goods  and  services  required. 

c.  disposal  of  scrap  or  surplus  materials 
acquired  in  the  performance  of  the  grant 
agreement. 

d.  Other  purposes  specifically  provided  for 
in  the  grant  agreement. 

3.  Advisory  councils.  Costs  incurred  by 
State  advisory  councils  or  committees 
established  pursuant  to  Federal  requirements 
to  carry  out  grant  programs  are  allowable. 
The  cost  of  like  organizations  is  allowable 
when  provided  for  in  the  grant  agreement. 

4.  Audit  sen-ice.  The  cost  of  audits 
necessary  for  the  administration  and 
management  of  functions  related  to  grant 
programs  is  allowable. 

5.  Bonding.  Costs  of  premiums  on  bonds 
covering  employees  who  handle  grantee 
agency  funds  are  allowable. 

6.  Budgeting.  Costs  incurred  for  the 
development,  preparation,  presentation,  and 
execution  of  budgets  are  allowable.  Costs  for 
ser\ices  of  a  central  budget  office  are 
generally  not  allowable  since  these  are  costs 
of  general  government.  However,  where 
employees  of  the  central  budget  office 
actively  participate  in  the  grantee  agency's 
budget  process,  the  cost  of  identifiable 
services  is  allowable. 

7.  Building  lease  management.  The 
ad.ministrative  cost  for  lease  management 
which  includes  review  of  lease  proposals, 
maintenance  of  a  list  of  available  property 
for  lease,  and  related  activities  is  allowable. 

8.  Central  stores.  The  cost  of  maintaining 
and  operating  a  central  stores  organization 
for  supplies,  equipment,  and  materials  used 
either  directly  or  indirectly  for  grent 
programs  is  allowable. 

9.  Communications.  Communications  costs 
incurred  for  telephone  calls  of  service, 
teletype  service,  wide  area  telephone  service 
(WATS),  centrex,  telpak  (tie  lines),  postage, 
messenger  service  and  similar  expenses  are 
allowable. 

10.  Compensation  for  personal  services. 
n.  General.  Compensation  for  personal 

services  includes  all  remuneration,  paid 
currently  or  accrued,  for  services  rendered 
during  the  period  of  performance  under  the 
grant  agreement,  including  but  not 


necessarily  limited  to  wages,  salaries,  and 
supplementary  compensation  and  benefits 
(Section  B.13.).  The  cosU  of  such 
compensation  are  allowable  to  the  extent 
that  total  compensation  lor  individual 
employees:  (1)  is  reasonable  for  the  services 
rendered;  (2)  follows  an  appointment  made  in 
accordance  with  State,  local,  or  Indian  tribal 
government  laws  and  rules  and  which  meets 
Federal  merit  system  or  other  requirements, 
where  applicable:  and  (3)  is  determined  and 
supported  as  provided  in  b.  below. 
Compensation  for  employees  engaged  in 
federally-assisted  activities  will  be 
considered  reasonable  to  the  extent  that  it  is 
consistent  with  that  paid  for  similar  work  in 
other  activities  of  the  State,  local,  or  Indian 
tribal  govenunenl.  In  cases  where  the  kinds 
of  employees  required  for  the  federally- 
assisted  activities  are  not  found  in  the  other 
activities  of  the  State,  local,  or  Indian  tribal 
government,  compensation  will  be  considered 
reasonable  to  the  extent  that  it  is  comparable 
to  that  paid  for  similar  work  in  the  labor 
market  in  which  the  employing  government 
competes  for  the  kind  of  employees  involved. 
Compensation  surveys  broviding  data 
representative  of  the  labor  market  involved 
will  be  an  acceptable  basis  for  evaluating 
reasonableness. 

b.  Payroll  and  distribution  of  time. 
Amounts  charged  to  grant  programs  for 
personal  services,  regardless  of  whether 
treated  as  direct  or  indirect  costs,  will  be 
based  on  payrolls  documented  and  provided 
in  accordance  with  generally  accepted 
practice  of  the  State,  local,  or  Indian  tribal 
government.  Payrolls  must  be  supported  by 
lime  and  attendance  or  equivalent  records  for 
individual  employees.  Salaries  and  wages  of 
employees  chargeable  to  more  than  one  grant 
program  or  other  cost  objective  will  be 
supported  by  appropriate  time  distribution 
records.  The  method  used  should  produce  an 
equitable  distribution  of  time  and  effprt. 

11.  Depreciation  and  use  allowances. 

a.  Grantees  may  be  compensated  for  the 
use  of  buildings,  capital  improvements,  and 
equipment  through  use  allowances  or 
depreciation.  Use  allowances  are  the  means 
of  providing  compensation  in  lieu  of 
depreciation  or  other  equivalent  costs. 
However,  a  combination  of  the  two  methods 
may  not  be  used  in  connection  with  a  single 
class  of  fixed  assets. 

b.  The  computation  of  depreciation  or  use 
allowance  will  be  based  on  acquisition  cost. 
Where  actual  cost  records  have  not  been 
maintained,  a  reasonable  estimate  of  the 
original  acquisition  cost  may  be  used  in  the 
computation.  The  computation  will  exclude 
the  cost  or  any  portion  of  the  cost  of 
buildings  and  equipment  donated  or  borne 
directly  or  indirectly  by  the  Federal 
Government  through  charges  to  Federal  grant 
programs  or  otherwise,  irrespective  of  where 
the  title  was  originally  vested  or  where  it 
presently  resides.  In  addition,  the 
compulation  will  also  exclude  the  cost  of 
land.  Depreciation  or  a  use  allowance  on  idle 
or  excess  facilities  is  not  allowably,  except 
when  specifically  authorized  by  the  grantor 
Federal  agency. 

c.  Where  the  depreciation  method  is 
followed,  adequate  property  records  must  be 
maintained,  and  any  generally-accepted 


method  of  computing  depreciation  may  be 
used.  However,  the  method  of  computing 
depreciation  must  be  consistently  applied  for 
any  specific  asset  or  class  of  assets  for  all 
affected  federally-sponsored  programs  and 
must  result  in  equitable  charges  considering 
the  extent  of  the  use  of  the  assets  for  the 
benefit  of  such  programs. 

d.  In  lieu  of  depreciation,  a  use  allowance 
for  buildings  and  improvements  may  be 
computed  at  an  annual  rate  not  exceeding 
two  percent  of  acquisition  cost.  The  use 
allowance  for  equipment  (excluding  items 
properly  capitalized  as  building  cost)  will  be 
computed  at  an  annual  rate  not  exceeding  six 
and  two-thirds  percent  of  acquisition  cost  of 
usuable  equipment. 

e.  No  depreciation  or  use  charge  may  be 
allowed  on  any  assets  that  would  be 
considered  as  fully  depreciated,  provided, 
however,  that  reasonable  use  charges  may  be 
negotiated  for  any  such  assets  if  warranted 
after  taking  into  consideration  the  cost  of  the 
facility  or  item  involved,  the  estimated  useful 
life  remaining  at  time  of  negotiation,  the 
effect  of  any  increased  maintenance  charges 
or  decreased  efficiency  due  to  age,  and  any 
other  factors  pertinent  to  the  utilization  of  the 
facility  or  item  for  the  purpose  contemplated. 

12.  Disbursing  service.  The  cost  of 
disbursing  grant  program  funds  by  the 
Treasurer  or  other  designated  officer  is 
allowable.  Disbursing  services  cover  the 
processing  of  checks  or  warrants,  from 
preparation  to  redemptiori",  including  the 
necessary  records  of  accounfabiUty  and 
reconciliation  of  such  records  with  related 
cash  accounts. 

13.  Employee  fringe  benefits.  Costs 
identified  under  a.  and  b.  below  are 
allowable  to  the  extent  that  total 
compensation  for  employees  is  reasonable  as 
defined  in  Section  B.IO. 

a.  Employee  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 
periods  of  authorized  absences  from  the  the 
job,  such  as  for  annual  leave,  sick  leave, 
court  leave,  military  leave,  and  the  like,  if 
they  are:  (1)  provided  pursuant  to  an 
approved  leave  system;  and  (2)  the  cost 
thereof  is  equitably  allocated  to  all  related 
activities,  including  grant  programs. 

b.  Employee  benefits  in  the  form  of 
employers'  contribution  or  expenses  for 
social  security,  employees'  life  and  health 
insurance  plans,  unemployment  insurance 
Coverage,  workmen's  compensation 
insurance,  pension  plans,  severance  pay.  and 
the  hke,  provided  such  benefits  are  granted 
under  approved  plans  and  are  distributed 
equitably  to  grant  programs  and  to  other 
activities. 

14.  Employee  morale,  health  and  welfare 
costs.  The  costs  of  health  or  first-aid  clinics 
and/or  infirmaries,  recreational  faciLties, 
employees'  counseling  services,  employee 
information  publications,  and  any  related 
expenses  incurred  in  accordance  with  general 
State,  local  or  Indian  tribal  policy,  are 
allowable.  Income  generated  from  any  of 
these  activities  will  be  offset  against 
expenses. 

15.  Exhibits.  Costs  of  exhibits  relating 
specifically  to  the  grant  programs  are 
allowable. 

16.  Legal  expenses.  The  cost  of  legal 
expenses  required  in  the  administration  of 


grant  programs  is  allowable.  Legal  services 
furnished  by  the  chief  legal  officer  of  a  State, 
local  or  Indian  tribal  government  or  his  staff 
solely  for  the  purpose  of  discharging  his 
general  responsibilities  as  legal  officer  are 
unallowable.  Legal  expenses  for  the 
prosecution  of  claims  against  the  Federal 
Government  are  unallowable. 

17.  Maintenance  and  repair.  Costs  incurred 
for  necessary  maintenance,  repair,  or  upkeep 
of  property  which  neither  added  to  the 
permanent  value  of  the  property  nor 
appreciably  prolong  its  intended  life,  but 
keep  It  in  an  efficient  operating  condition,  are 
allowable. 

18.  Materials  and  supplies.  The  cost  of 
materials  and  supplies  necessary  to  carry  out 
the  grant  programs  is  allowable.  Purchases 
made  specifically  for  the  grant  program 
should  be  charged  thereto  at  their  actual 
prices  after  deducting  all  cash  discounts, 
trade  discounts,  rebates  and  allowances 
received  by  the  grantee.  Withdrawals  from 
general  stores  or  stockrooms  should  be 
charged  at  cost  under  any  recognized  method 
of  pricing  consistently  appUed.  Incoming 
transportation  charges  are  a  proper  part  of 
material  cost. 

19.  Memberships,  subscriptions  and 
professional  activities. 

a  Memberships.  The  cost  of  membership  in 
civic  business,  technical  and  professional 
organizations  is  allowable  provided:  (1)  the 
benefit  from  the  membership  is  related  to  the 
grant  program:  (2)  the  expenditure  is  for 
agency  membership:  (3)  the  cost  of  the 
membership  is  reasonably  related  to  the 
value  of  the  services  or  benefits  received;  and 
(4)  the  expenditure  is  not  for  membership  in 
an  organization  which  devotes  a  substantial 
part  of  its  activities  to  influencing  legislation. 

b.  Reference  material.  The  cost  of  books, 
and  subscriptions  to  civic,  business, 
professional,  and  technical  periodicals  is 
allowable  when  related  to  the  grant  progra.'n. 

c.  Meetings  and  conferences.  Costs  are 
allowable  when  the  primary  purpose  of  the 
meeting  is  the  dissemination  of  technical 
information  relating  to  the  grant  program  and 
they  are  consistent  with  regular  practices 
followed  for  other  activities  of  the  grantee. 

20.  Motor  pools.  The  cost  of  a  service 
organization  which  provides  automobiles  to 
user  grantee  agencies  at  a  mileage  or  fixed 
rate  and/or  provides  vehicle  maintenance, 
inspection  and  repair  services  are  allowable. 

21.  Payroll  preparation.  The  cost  of 
preparing  payrolls  and  maintaining  necessary 
related  wage  records  is  allowable. 

22.  Personnel  administration.  Costs  for  the 
recruitment,  examination,  certification, 
classification,  training,  estabhshment  of  pay 
standards,  and  related  activities  for  grant 
programs,  are  allowable. 

23.  Printing  and  reproduction.  Costs  for 
printing  and  reproduction  services  necessary 
for  grant  administration,  including  but  not 
limited  to  forms,  reports,  manuals,  and 
informational  literature,  are  allowable. 
Publication  costs  of  reports  or  other  media 
relating  to  grant  program  accomplishments  or 
results  are  allowable  when  provided  for  in 
the  grant  agreement 

24.  Procurement  service.  The  cost  of 
procurement  service,  including  solicitation  of 
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bids,  preparation  and  award  of  contracts,  and 
all  phases  of  contract  administration  in 
providing  goods,  facilities  and  services  for 
grant  programs,  is  allowable. 

25.  Taxes.  In  general,  taxes  or  payments  in 
lieu  of  taxes  which  the  grantee  agency  is 
legally  required  to  pay  are  allowable. 

28.  Training  and  education.  The  cost  of  in- 
service  training,  customarily  provided  for 
employee  development,  which  directly  or 
indirectly  benefits  grant  programs  is 
allowable.  Out-of-service  training  involving 
extended  periods  of  time  is  allowable  only 
when  specifically  authorized  by  the  grantor 
agency. 

27.  Transportation.  Costs  incurred  for 
freight,  cartage,  express,  postage  and  other 
transportation  costs  relating  either  to  goods 
purchased,  delivered,  or  moved  from  one 
location  to  another  are  allowable. 

28.  Travel.  Travel  costs  are  allowable  for 
expenses  for  transportation,  lodging, 
subsistence,  and  related  items  incurred  by 
employees  who  are  in  travel  status  on  official 
business  incident  to  a  grant  program.  Such 
costs  may  by  charged  on  an  actual  basis,  on  a 
per  diem  or  mileage  basis  in  lieu  of  actual 
costs  incurred,  or  on  a  combination  of  the 
two.  provided  the  method  used  is  applied  to 
an  entire  trip,  and  results  in  charges 
consistent  with  those  normally  allowed  in 
like  circumstances  in  non-federally 
sponsored  activities.  The  difference  in  cost 
between  nrst-class  air  accommodations  and 
less-first-class  air  accommodations  are  not  is 
unallowable  except  when  less-than-first-class 
air  accommodations  reasonably  available. 
Notwithstanding  the  provisions  of  paragraphs 
D.S.  and  8..  travel  costs  of  officials  covered 
by  those  paragraphs,  when  specifically 
related  to  grant  programs,  are  allowable  with 
the  prior-approval  of  grantor  agency. 

C  Cost  Allowable  With  Approval  of  Grantor 
Agency 

1.  Automatic  data  processing.  The  cost  of 
data  processing  services  to  grant  programs  is 
allowable.  This  cost  may  include  rental  of 
equipment  or  depreciation  on  grantee-owned 
equipmenmt.  The  acquisition  of  equipment, 
whether  by  outright  purchase,  rental- 
purchase  agreement  or  other  method  of 
purchase,  is  allowable  only  upon  specific 
prior  approval  of  the  grantor  Federal  agency 
as  provided  under  the  selected  item  for 
capital  expenditures. 

2.  Building  space  and  related  facilities.  The 
cost  of  space  in  privately  or  publicly  owned 
buildings  used  for  the  benefit  of  the  grant 
program  is  allowable  subject  to  the 
conditions  stated  below. 

The  total  cost  of  space,  whether  in  a 
privately  or  publicly  owned  building,  may  not 
exceed  the  rental  cost  of  comparable  space 
and  facilities  in  a  privately-owned  building  in 
the  same  locality.  The  cost  of  space  procured 
for  grant  program  usage  may  not  be  charged 
to  the  program  for  periods  of  nonoccupancy. 
without  authorization  of  the  grantor  Federal 
agency. 

a.  Rental  cost.  The  rental  cost  of  space  in  a 
privately-owned  building  is  allowable. 
Similar  costs  for  publicly  owned  buildings 
newly  occupied  on  or  after  October  1, 1980, 
are  allowable  where  "rental  rate"  systems,  or 
equivalent  systems  that  adequately  reflect 
actual  costs,  are  employed.  Such  charges 


must  be  determined  on  the  basis  of  actual 
cost  (including  depreciation  based  on  the 
useful  life  of  the  building,  interest  paid  or 
accrued,  operation  and  maintenance,  and 
other  allowable  costs].  Where  these  costs  are 
included  in  rental  charges,  they  may  not  be 
charged  elsewhere.  No  costs  will  be  included 
for  purchases  or  construction  that  were 
originally  financed  by  the  Federal 
Government. 

b.  Maintenance  and  operation.  The  cost  of 
utilities,  insurance,  security,  janitorial 
services,  elevator  service,  upkeep  of  grounds, 
normal  repairs  and  alterations  and  the  like, 
are  allowable  to  the  extent  they  are  not 
otherwise  included  in  rental  or  other  charges 
for  space. 

0.  Rearrangements  and  alterations.  Costs 
incurred  for  rearrangement  and  alteration  of 
facilities  required  specifically  for  the  grant 
program  or  those  that  materially  increase  the 
value  or  useful  life  of  the  facilities  (Section 
C.3]  are  allowable  when  specifically 
approved  by  the  grantor  agency. 

d.  Depreciation  and  Just  allowances  on 
publicly-owned  buildings.  The  costs  are 
allowable  as  provided  in  Section  B.ll. 

e.  Occupancy  of  space  under  rental- 
purchase  or  a  lease  with  option-to-purchase 
agreement  The  cost  of  space  procured  under 
such  arrangements  is  allowable  when 
specifically  approved  by  the  Federal  grantor 
agency. 

3.  Capital  expenditures.  The  cost  of 
facilities,  equipment,  other  capital  assets,  and 
repairs  which  materially  increase  the  value 
or  useful  life  of  capital  assets  is  allowable 
when  such  procurement  is  speciHcally 
approved  by  the  Federal  grantor  agency. 
When  assets  acquired  with  Federal  grant 
funds  are  (a)  sold;  (b)  no  longer  available  for 
use  in  a  federally-sponsored  program;  or  (c) 
used  for  purposes  not  authorized  by  the 
grantor  agency,  the  Federal  grantor  agency's 
equity  in  the  asset  will  be  refunded  in  the 
same  proportion  as  Federal  participation  in 
its  cost.  In  case  any  assets  are  traded  on  new 
items,  only  the  net  cost  of  the  newly-acqiiired 
assets  is  allowable. 

4.  Insurance  and  indemnification. 

a.  Costs  of  insurance  required,  or  approved 
and  maintained  pursuant  to  the  grant 
agreement,  are  allowable. 

b.  Costs  of  other  insurance  in  connection 
with  the  general  conduct  of  activities  are 
allowable  subject  to  the  following  limitations: 

(1)  types  and  extent  and  cost  o|  coverage 
will  be  in  accordance  with  general  State  or 
local  government  policy  and  souiid  business 
practice. 

(2)  Cost  of  insurance  or  of  contributions  to 
any  reserve  covering  the  risk  of  loss  of,  or 
damage  to.  Federal  Government  property  are 
unallowable  except  to  the  extent  that  the 
grantor  agency  has  specifically  required  or 
approved  such  costs. 

c.  Contributions  to  a  reserve  for  a  self- 
insurance  program  approved  by  the  Federal 
grantor  agency  are  allowable  to  the  extent 
that  the  type  of  coverage,  extent  of  coverage, 
and  the  rates  and  premiums  would  have  been 
allowed  had  insurance  been  purchased  to 
cover  the  risks. 

d.  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (through  an 
approved  self-insurance  program  or 


) 


otherwise)  are  unallowable  unless  expressly 
provided  for  in  the  grant  agreement. 
However,  costs  incurred  because  of  losses 
not  covered  under  nominal  deductible 
insurance  coverage  provided  in  keeping  with 
sound  management  practice,  and  minor 
losses  not  covered  by  insurance,  such  as 
spoilage,  breakage  and  disappearance  of 
small  hand  tools  which  occur  in  the  ordinary 
course  of  operations,  are  allowable. 

e.  Indemnification.  Includes  securing  the 
grantee  against  liabihties  to  third  persons 
and  other  losses  not  compensated  by 
insurance  or  otherwise.  The  Government  is 
obligated  to  indemnify  the  grantee  only  to  the 
extent  expressly  provided  for  in  the  grant 
agreement,  except  as  provided  in  d.  above. 

5.  Management  studies.  The  cost  of 
management  studies  to  improve  the 
effectiveness  and  efficiency  of  grant 
management  for  ongoing  programs  is 
allowable  except  that  the  cost  of  studies 
performed  by  agencies  other  than  the  grantee 
department  or  outside  consultants  is 
allowable  only  when  authorized  by  the 
Federal  grantor  agency. 

8.  Preagreement  costs.  Costs  incurred  prior 
to  the  effective  date  of  the  grant  or  contract 
whether  or  not  they  would  have  been 
allowable  thereimder  if  incurred  after  such 
date,  are  allowable  when  specifically 
provided  for  in  the  grant  agreement. 

7.  Professional  services.  Costs  of 
professional  services  rendered  by  individuals 
or  organizations  not  a  part  of  the  grantee 
department  are  allowable  subject  to  such 
prior  authorization  as  may  be  required  by  the 
Federal  grantor  agency. 

8.  Proposal  costs.  Costs  of  preparing 
proposals  on  potential  Federal  Government 
grant  agreements  are  allowable  when 
specifically  provided  for  in  the  grant 
agreement. 

D.  Unallowable  Costs 

1.  Bad  debts.  Any  losses  arising  from 
uncollectible  accounts  and  other  claims,  and 
related  costs,  are  unallowable. 

2.  Contingencies.  Contributions  to  a 
contingency  reserve  or  any  similar  provision 
for  unforeseen  events  are  unallowable. 

3.  Contributions  and  donations. 
Unallowable. 

4.  Entertainment  Costs  of  amusements, 
social  activities,  and  incidental  costs  relating 
thereto,  such  as  meals,  beverages,  lodgings, 
rentals,  transportation,  and  gratuities,  are 
unallowable. 

5.  Fines  and  penalties.  Costs  resulting  from 
violations  of,  or  failure  to  comply  with 
Federal,  State  and  local  laws  and  regulations 
are  unallowable. 

8.  Governor's  expenses.  The  salaries  and 
expenses  of  the  Office  of  the  Governor  of  a 
State  or  the  chief  executive  of  a  political 
subdivision,  are  considered  a  cost  of  general 
State  or  local  government  and  are 
unallowable.  However,  for  a  federally- 
recognized  Indian  tribal  government,  only 
that  portion  of  the  salaries  and  expenses  of 
the  office  of  the  chief  executive  that  is  a  cost 
of  general  government  is  unallowable.  The 
portion  of  salaries  and  expenses  directly 
attributable  to  managing  and  operating 
programs  by  the  chief  executive  and  his  staff 
is  allowable.  The  allowable  portion  shall  be 


determined  by  the  Federal  cognizant  agency 
and  the  Indian  government  representative  on 
a  reasonable  basis. 

7.  Interest  and  other  financial  costs. 
Interest  on  borrowing  (however  represented), 
bond  discounts,  cost  of  financing  and 
refinancing  operations,  and  legal  and 
professional  fees  paid  in  connection 
therewith,  are  unallowable  except  when 
authorized  by  Federal  legislation  and  except 
as  provided  for  in  paragraph  C.2.a  of  this 
Attachment. 

8.  Legislative  expenses.  Salaries  and  other 
expenses  of  the  State  legislature  or  similar 
local  governmental  bodies  such  as  county 
supervisors,  city  councils,  school  boards,  etc., 
whether  incurred  for  purposes  of  legislation 
or  executive  direction,  are  unallowable. 

9.  Underrecovery  of  costs  under  grant 
agreements.  Any  excess  of  cost  over  the 
Federal  contribution  under  one  grant 
agreement  is  unallowable  under  other  grant 
agreements. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474; 
OMB  Circulars  A-102.  A-110.  and  A-87) 

J  i.  Appendix  B  to  Part  74  is  added,  to 
read  as  follows: 

Appendix  B  to  Part  74 — Cost  Principles 
for  Nonproflt  Organizations  (OMB 
Circular  A-122) 

Attachment  A  to  Appendix  B — General 
Principles 
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E.  Negotiation  and  Approval  of  Indirect  Cost 
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1.  Definitions 

2.  Negotiations  and  approval  of  rates 

A.  Basic  Considerations 

1.  Composition  of  total  costs.  The  total 
cost  of  an  award  is  the  sum  of  the  allowable 
direct  and  allocable  indirect  costs  less  any 
applicable  credits. 

2.  Factors  affecting  allowability  of  costs. 
To  be  allowable  under  an  award,  costs  must 
meet  the  following  general  criteria: 

a.  Be  reasonable  for  the  performance  of  the 
award  and  be  allocable  thereto  under  these 
principles. 

b.  Conform  to  any  limitations  or  exclusions 
set  forth  in  these  principles  or  in  the  award 
as  to  types  or  amount  of  cost  items. 

c.  Be  consistent  with  policies  and 
procedures  that  apply  uniformly  to  both 


federally  financed  and  other  activities  of  the 
organization. 

d.  Be  accorded  consistent  treatment. 

e.  Be  determined  in  accordance  with 
generally  accepted  accounting  principles. 

f.  Not  be  included  as  a  cost  or  used  to  meet 
cost  sharing  or  matching  requirements  of  any 
other  federally  financed  program  in  either  the 
current  or  a  prior  period. 

g.  Be  adequately  documented. 

3.  Reasonable  costs.  A  cost  is  reasonable 
if.  in  its  nature  or  amount,  it  does  not  exceed 
that  which  would  be  incurred  by  a  prudent 
person  under  the  circumstances  prevailing  at 
the  time  the  decision  was  made  to  incur  the 
costs.  The  question  of  the  reasonableness  of 
specific  costs  must  be  scnitinzed  with 
particular  care  in  connection  with 
organizations  or  separate  divisions  thereof 
which  receive  the  preponderance  of  their 
support  from  awards  made  by  Federal 
agencies.  In  determining  the  reasonableness 
of  a  given  cost,  consideration  shall  be  given 
to: 

a.  Whether  the  cost  is  of  a  type  generally 
recognized  as  ordinary  and  necessary  for  the 
operation  of  the  organization  or  the 
performance  of  the  award. 

b.  The  restraints  or  requirements  imposed 
by  such  factors  as  generally  accepted  sound 
business  practices,  arms  length  bargaining. 
Federal  and  State  laws  and  regulations,  and 
terms  and  conditions  of  the  award. 

c.  Whether  the  individuals  concerned 
acted  with  prudence  in  the  circumstances, 
considering  their  responsibilities  to  the 
organization,  its  members,  employees,  and 
clients,  the  public  at  large,  and  the 
Government. 

d.  Significant  deviations  from  the 
established  practices  of  the  organization 
which  may  unjustifiably  increase  the  award 
costs. 

4.  Allocable  costs. 

a.  A  cost  is  allocable  to  a  particular  cost 
objective,  such  as  a  grant  project  service,  or 
other  activity,  in  accordance  with  the  relative 
benefits  received.  A  cost  is  allocable  to  a 
Government  award  if  it  is  treated 
consistently  with  other  costs  incurred  for  the 
same  purpose  in  like  circumstances  and  if  it: 

(1)  Is  incurred  specifically  for  the  award. 

(2)  Benefits  both  the  award  and  other  work 
and  can  be  distributed  in  reasonable 
proportion  to  the  benefits  received,  or 

(3)  Is  necessary  to  the  overall  operation  of 
the  organization,  although  a  direct 
relationship  to  any  particular  cost  objective 
cannot  be  shown. 

b.  Any  cost  allocable  to  a  particular  award 
or  other  cost  objective  under  these  principles 
may  not  be  shifted  to  other  Federal  awards  to 
overcome  funding  deficiencies,  or  to  avoid 
restrictions  imposed  by  law  or  by  the  terms 
of  the  award. 

%.  Applicable  credits. 

a.  The  term  applicable  credits  refers  to 
those  receipts,  or  reduction  of  expenditures 
which  operate  to  offset  or  reduce  expense 
items  that  are  allocable  to  awards  as  direct 
or  indirect  costs.  Typical  examples  of  such 
transactions  are:  purchase  discounts,  rebates 
or  allowances,  recoveries  or  indemnities  on 
losses,  insurance  refunds,  and  adjustments  of 
overpayments  or  erroneous  charges.  To  the 
extent  that  such  credits  accruing  or  received 


by  the  organization  rilate  to  allowable  cost 
they  shall  be  credited  to  the  Government 
either  as  a  cost  reduction  or  cash  refund  as 
appropriate. 

b.  In  some  instances,  the  amounts  received 
from  the  Federal  Government  to  finance 
organizational  activities  or  service  operations 
should  be  treated  as  applicable  credits. 
Specifically,  the  concept  of  netting  such 
credit  items  against  related  expenditures 
should  be  appUed  by  the  organization  in 
determining  the  rates  or  amounts  to  be 
charged  to  Federal  awards  for  services 
rendered  whenever  the  facilities  or  other 
resources  used  in  providing  such  services 
have  been  financed  directly,  in  whole  or  in 
part,  by  Federal  funds. 

(c)  For  rules  covering  program  income  (i.e., 
gross  income  earned  from  federally 
supported  activities)  see  34  CFR  74.25. 

6.  Advance  understandings.  Under  any 
given  award  the  reasonableness  and 
allocability  of  certain  items  of  costs  may  be 
difficult  to  determine.  This  is  particularly  true 
in  connection  with  organizations  that  receive 
a  preponderance  of  their  support  from 
Federal  agencies.  In  order  to  avoid 
subsequent  disallowance  or  dispute  based  on 
unreasonableness  or  nonallocability.  it  is 
often  desirable  to  seek  a  written  agreement 
with  the  cognizant  or  awarding  agency  in 
advance  of  the  incurrence  of  special  or 
unusual  costs.  The  absence  of  an  advance 
agreement  on  any  element  of  cost  will  not.  in 
itself,  affect  the  reasonableness  or 
allocability  of  that  element. 

B.  Direct  Costs 

1.  Direct  costs  are  those  that  can  be 
identified  specifically  with  a  particular  final 
cost  objective:  i.e.,  a  particular  award, 
project  service,  or  other  direct  activity  of  an 
organization.  However,  a  cost  may  not  be 
assigned  to  an  award  as  a  direct  cost  if  any 
other  cost  incurred  for  the  same  purpose,  in 
like  circumstances,  has  been  allocated  to  an 
award  as  an  indirect  cost.  Costs  identified 
specifically  with  awards  are  direct  costs  of 
the  awards  and  are  to  be  assigned  directly 
thereto.  Costs  identified  specifically  with 
other  final  cost  objectives  of  the  organization 
are  direct  costs  of  those  cost  objectives  and 
are  not  to  be  assigned  to  other  awards 
directly  or  indirectly. 

2.  Any  direct  cost  of  a  minor  amount  may 
be  treated  as  an  indirect  cost  for  reasons  of 
practicality  where  the  accounting  treatment 
for  such  cost  is  consistently  applied  to  all 
final  cost  objectives. 

3.  The  cost  of  certain  activities  are  not 
allowable  as  charges  to  Federal  awards  (see. 
for  example,  fimd  raising  costs  in  paragraph 
19  of  Attachment  B)  to  this  Appendix. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  nonetheless 
must  be  treated  as  direct  cost  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the  organization's 
indirect  costs  if  they  represent  activities 
which  (1)  include  the  salaries  of  personnel, 
(2)  occupy  space,  and  (3)  benefit  from  the 
organization's  indirect  costs. 

4.  The  costs  of  activities  performed 
primarily  as  a  service  to  members,  clients,  or 
the  general  public  when  significant  and 
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necescary  to  the  organization's  mission  must 
be  treated  as  direct  costs  whether  or  not 
allowable  and  be  allocated  an  equitable 
share  of  indirect  costs.  Some  examples  of 
these  types  of  activities  include: 

a.  Maintenance  of  membership  rolls, 
subscriptions,  publications,  and  related 
functions. 

b.  Providing  services  and  information  to 
members,  legislative  or  administrative 
bodies,  or  the  public. 

c.  Promotion,  lobbying,  and  other  forms  of 
public  relations. 

d.  Meetings  and  conferences  except  those 
held  to  conduct  the  general  administration  of 
the  organization. 

3.  Maintenance,  protection,  and  investment 
of  special  funds  not  used  in  operation  of  the 
organization. 

f.  Administration  of  group  benefits  on 
behalf  of  members  or  clients  including  life 
and  hospital  insurance,  annuity  or  retirement 
plans,  financial  aid,  etc. 
C  Indirect  Cost 

1.  Indirect  costs  are  those  that  have  been 
incurred  for  common  or  joint  objectives  and 
cannot  be  readily  identified  with  a  particular 
final  cost  objective.  Dir«»ct  cost  of  minor 
amounts  may  be  treated  as  indirect  costs 
under  the  conditions  described  in  paragraph 
B.2.  above.  After  direct  costs  have  been 
determined  and  assigned  directly  to  awards 
or  other  work  as  appropriate,  indirect  costs 
are  those  remaining  to  be  allocated  to 
benefiting  cost  objectives.  A  cost  may  not  be 
allocated  to  an  award  as  an  indirect  cost  if 
any  other  cost  incurred  for  the  same  purpose, 
in  like  circumstances,  has  been  assigned  to 
an  award  as  a  direct  cost. 

2.  Because  of  the  diverse  characteristics 
and  accounting  practices  of  nonprofit 
orgsnizations,  it  is  not  possible  to  specify  the 
types  of  costs  which  may  be  classified  as 
indirect  cost  in  all  situations.  However, 
typical  examples  of  indirect  cost  for  many 
nonprofit  organizations  may  include 
depreciation  or  use  allowances  on  buildings 
and  equipment,  the  costs  of  operating  and 
maintaining  facilities,  and  general 
administration  and  general  expenses,  such  as 
the  salaries  and  expenses  of  executive 
officers,  personnel  administration,  and 
accounting. 

D.  Allocation  of  Indirect  Costs  and 
Deterwination  of  Indirect  Cost  Rotes 

1.  General. 

a.  Where  a  nonprofit  organization  has  only 
one  major  function,  or  where  all  its  major 
functions  benefit  from  its  indirect  costs  to 
approximately  the  same  degree,  the 
allocation  of  indirect  costs  and  the 
computation  of  an  Indirect  cost  rate  may  be 
accomplished  through  simplified  allocation 
procedures  as  described  in  paragraph  2 
below. 

b.  Where  an  organization  has  several  major 
functions  which  benefit  from  its  indirect  costs 
in  varying  degrees,  allocation  of  indirect 
costs  may  require  the  accumulation  of  such 
costs  into  separate  cost  groupings  which  then 
ai-e  allocated  individually  to  benefiting 
functions  by  means  of  a  base  which  best 
measures  the  relative  degree  of  benefit.  The 
indirect  costs  allocated  to  each  function  are 
then  distributed  to  individual  awards  and 


other  activities  included  in  that  function  by 
means  of  an  indirect  cost  rate(s). 

c.  The  determination  of  what  constitutes  an 
organization's  major  functions  will  depend  on 
its  purpose  in  being;  the  types  of  services  it 
renders  to  the  public,  its  clients,  and  its 
members;  and  the  amount  of  effort  it  devotes 
to  such  activities  as  fund  raising,  public 
information  and  membership  activities. 

d.  Specific  methods  for  allocating  indirect 
costs  and  computing  indirect  cos^rates  along 
with  the  conditions  under  which  ^ch  method 
should  be  used  are  described  in  paragraphs  2 
through  5  below. 

e.  The  base  period  for  the  allocation  of 
indirect  costs  is  the  period  in  which  such 
costs  are  incurred  and  accumulated  for 
allocation  to  work  performed  in  that  period. 
The  base  period  normally  should  coincide 
with  the  organizations  fiscal  year,  but  in  any 
event,  shall  be  so  selected  as  to  avoid 
inequities  in  the  allocation  of  the  costs. 

2.  Simplified  allocation  method. 

a.  Where  an  organization's  major  functions 
benefit  from  its  indirect  costs  to 
approximately  the  same  degree,  the 
allocation  of  indirect  costs  may  be 
accomplished  by  (i)  separating  the 
organization's  total  costs  for  the  base  period 
as  either  direct  or  indirect,  and  (ii)  dividing 
the  total  allowable  indirect  costs  (net  of 
applicable  credits]  by  an  equitable 
distribution  base.  The  result  of  this  process  is 
an  indirect  cost  rate  which  is  used  to 
distribute  indirect  costs  to  individual  awards. 
The  rate  should  be  expressed  as  the 
percentage  which  the  total  amount  of 
allowable  indirect  costs  bears  to  the  base 
selected.  This  method  should  also  be  used 
where  an  organization  has  only  one  major 
function  encompassing  a  number  of 
individual  projects  or  activities,  and  may  be 
used  where  the  level  of  Federal  awards  to  an 
organization  is  relatively  small. 

b.  Both  the  direct  costs  and  the  indirect 
costs  shall  exclude  capital  expenditures  and 
unallowable  costs.  However,  imallowabie 
costs  which  represent  activities  must  be 
included  in  the  direct  costs  under  the 
conditions  described  in  paragraph  B.3.  above. 

c.  The  distribution  base  may  be  total  direct 
costs  (excluding  capital  expenditures  and 
other  distorting  items,  such  as  major 
subcontracts  or  subgrants),  direct  salaries 
and  wages,  or  other  base  which  results  in  an 
equitable  distribution.  The  distribution  base 
shall  generally  exclude  participant  support 
costs  as  defined  in  paragraph  29  of 
Attachment  B  to  this  Appendix. 

d.  Except  where  a  special  rate(s)  is 
required  in  accordance  with  paragraph  D.5 
below,  the  indirect  cost  rate  developed  under 
the  above  principles  is  applicable  to  all 
awards  at  the  organization.  If  a  special 
rate(s)  is  required,  appropriate  modifications 
shall  be  made  in  order  to  develop  the  special 
rate(s). 

3.  Multiple  allocation  base  method. 

a.  Where  an  organization's  indirect  costs 
benefit  its  major  functions  in  varying  degrees, 
such  costs  shall  be  acctunulated  into  separate 
cost  groupings.  Each  grouping  shall  then  be 
allocated  individually  to  benefiting  functions 
by  means  of  a  base  which  best  measures  the 
relative  benefits. 

b.  The  groupings  shall  be  established  so  as 
to  permit  the  allocation  of  each  grouping  on 


the  basis  of  benefits  provided  to  the  major 
functions.  Each  grouping  should  constitute  a 
pool  of  expenses  that  are  of  like  character  in 
terms  of  the  functions  they  benefit  and  in 
terms  of  the  allocation  base  which  best       , 
measures  the  relative  benefits  provided  to 
each  function.  The  number  of  separate 
groupings  should  be  held  within  practical 
limits,  taking  into  consideration  the 
materiality  of  the  amounts  involved  and  the 
degree  of  precision  desired. 

c.  Actual  conditions  must  be  taken  into 
account  in  selecting  the  base  to  be  used  in 
allocating  the  expenses  in  each  grouping  to 
benefiting  functions.  When  an  allocation  can 
be  made  by  assignment  of  a  cost  grouping 
directly  to  the  function  benefited,  the 
allocation  shall  be  made  in  that  manner. 
When  the  expenses  in  a  grouping  are  more 
general  in  nature,  the  allocation  should  be 
made  through  the  use  of  a  selected  base 
which  produces  results  that  are  equitable  to 
both  the  Government  and  the  organization.  In 
general  any  cost  element  or  cost  related 
factor  associated  with  the  organization's 
work  is  potentially  adaptable  for  use  as  an 
allocation  base  provided  (i)  it  can  readily  be 
expressed  in  terms  of  dollars  or  other 
quantitative  measures  (total  direct  costs, 
direct  salaries  and  wages,  staff  hours  applied, 
square  feet  used,  hours  of  usage,  number  of 
documents  processed,  population  served,  and 
the  like)  and  (ii)  it  is  common  to  the 
benefiting  functions  during  the  base  period. 

d.  Except  where  a  special  indirect  cost 
rate{s)  is  required  in  accordance  with 
paragraph  D.5  below,  the  separate  groupings 
of  indirect  costs  allocated  to  each  major 
function  shall  be  aggregated  and  treated  as  a 
common  pool  for  that  function.  The  costs  in 
the  common  pool  shall  then  be  distributed  to 
individual  awards  included  in  that  function 
by  use  of  a  single  indirect  cost  rate. 

e.  The  distribution  base  used  in  computing 
the  indirect  cost  rate  for  each  function  may 
be  total  direct  costs  (excluding  capital 
expenditures  and  other  distorting  items  such 
as  major  subcontracts  and  subgrants).  direct 
salaries  and  wages,  or  other  base  which 
results  in  an  equitable  distribution.  The 
distribution  base  shall  generally  exclude 
participant  support  costs  as  defined  in 
paragraph  29  of  Attachment  B  to  this 
Appendix.  An  indirect  cost  rate  should  be 
developed  for  each  separate  indirect  cost 
pool  developed.  The  rate  in  each  case  should 
be  stated  as  the  percentage  which  the  amount 
of  the  particular  indirect  cost  pool  is  of  the 
distribution  base  identified  with  that  pool. 

4.  Direct  allocation  method. 
a.  Some  nonprofit  organizations,  treat  all 
costs  as  direct  costs  except  general 
administration  and  general  expenses.  These 
organizations  generally  separate  their  costs 
into  three  basic  categories:  (i)  General 
administration  and  general  expenses,  (ii) 
fund  raising,  and  (iii)  other  direct  functions 
(including  projects  performed  under  Federal 
awards).  Joint  costs,  such  as  depreciation, 
rental  costs,  operation  and  maintenance  of 
facilities,  telephone  expenses,  and  the  like 
are  prorated  individually  as  direct  costs  to 
.  each  category  and  to  each  award  or  other 
activity  using  a  base  most  appropriate  to  the 
particular  cost  being  prorated. 


b.  This  method  is  acceptable  provided  each 
joint  cost  is  prorated  using  a  base  which 
accurately  measures  the  benefits  provided  to 
each  award  or  other  activity.  The  bases  must 
be  established  in  accordance  with  reasonable 
criteria,  and  be  supported  by  current  data. 
This  method  is  compatible  with  the 
Standards  of  Accoimting  and  Financial 
Reporting  for  Voluntary  Health  and  Welfare 
Organizations  issued  jointly  by  the  National 
Health  Council.  Inc..  the  National  Assembly 
of  Voluntary  Health  and  Social  Welfare 
Organizations,  and  the  United  Way  of 
America. 

c.  Under  this  method,  indirect  costs  consist 
exclusively  of  general  administration  and 
general  expenses.  In  all  other  respects,  the 
organization's  indirect  cost  rates  shall  be 
computed  in  the  same  manner  as  that 
described  in  paragraph  D.2  above. 

6.  Special  indirect  cost  rates.  In  some 
instances,  a  single  indirect  cost  rate  for  all 
activities  of  an  organization  or  for  each  major 
function  of  the  organization  may  not  be 
appropriate,  since  it  would  not  take  into 
accoimt  those  different  factors  which  may 
substantially  affect  the  indirect  costs 
applicable  to  a  particular  segment  of  work. 
For  this  purpose,  a  particular  segment  of 
work  may  be  that  performed  under  a  single 
award  or  it  may  consist  of  work  under  a 
group  of  awards  performed  in  a  common 
environment.  The  factors  may  include  the 
physical  location  of  the  work,  the  level  of 
administrative  support  required,  the  nature  of 
the  facilities  or  other  resources  employed,  the 
scientific  disciplines  or  technical  skills 
involved,  the  organizational  arrangements 
used,  or  any  combination  thereof.  When  a 
particular  segment  of  work  is  performed  in  an 
environment  which  appears  to  generate  a 
significantly  different  level  of  indirect  costs, 
provisions  should  be  made  for  a  separate 
indirect  cost  pool  applicable  to  such  work. 
The  separate  indirect  cost  pool  should  be 
developed  during  the  course  of  the  regular 
allocation  process,  and  the  separate  indirect 
cost  rate  resulting  therefrom,  should  be  used 
provided  it  is  determined  that  (i)  the  rate 
differs  significantly  from  that  which  would 
have  been  obtained  under  paragraph  D.?,  3, 
and  4  above,  and  (ii)  the  volume  of  work  to 
which  the  rate  would  apply  is  material. 

E.  Negotiation  and  Approval  of  Indirect  Cost 
Rales. 

1.  Definitions.  As  used  in  this  section,  the 
following  terms  have  the  meanings  set  forth 
below: 

a.  "Cognizant  agency"  means  the  Federal 
agency  responsible  for  negotiating  and 
approving  indirect  cost  rates  for  a  nonprofit 
organization  on  behalf  of  AU  Federal 
agencies. 

b.  "Predetermined  rate"  means  an  indirect 
cost  rate,  applicable  to  a  specified  current  or 
future  period,  usually  the  organization's  fiscal 
year.  The  rate  is  based  on  an  estimate  of  the 
costs  to  be  incurred  during  the  period.  A 
predetermined  rate  is  not  subject  to 
adjustment. 

c.  "Fixed  rate"  means  an  indirect  cost  rate 
which  has  the  same  characteristics  as  a 
predetermined  rate,  except  that  the  difference 
between  the  estimated  costs  and  the  actual 
costs  of  the  period  covered  by  the  rate  is 


carried  forward  as  an  adjustment  to  the  rate 
computation  of  a  subsequent  period. 

d.  "Final  rate"  means  an  indirect  cost  rate 
applicable  to  a  specified  past  period  which  is 
based  on  the  actual  costs  of  the  period.  A 
final  rate  is  not  subject  to  adjustment. 

e.  "Provisional  rate"  or  billing  rate  means  a 
temporary  indirect  cost  rate  applicable  to  a 
specified  period  which  is  used  for  funding, 
interim  reimbursement,  and  reporting  indirect 
costs  on  awards  pending  the  establishment  of 
a  final  rate  for  the  period. 

f.  "Indirect  cost  proposal"  means  the 
documentation  prepared  by  an  organization 
to  substantiate  its  claim  for  the 
reimbursement  of  indirect  costs.  This 
proposal  provides  the  basis  for  the  review 
and  negotiation  leading  to  the  establishment 
of  an  organization's  indirect  cost  rate. 

g.  "Cost  objective"  means  a  function, 
organizational  subdivision,  contract,  grant,  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made  to 
accumulate  and  measure  the  cost  of 
processes,  projects,  jobs  and  capitalized 
projects. 

2.  Negotiation  and  approval  of  rates. 

a.  Unless  different  arrangements  are 
agreed  to  by  the  agencies  concerned,  the 
Federal  agency  with  the  largest  dollar  value 
of  awards  with  an  organization  will  be 
designated  as  the  cognizant  agency  for  the 
negotiation  and  approval  of  indirect  cost 
rates  and,  where  necessary,  other  rates  such 
as  fringe  benefit  and  computer  charge-out 
rates.  Once  an  agency  is  assigned  cognizance 
for  a  particular  nonprofit  organization,  the 
assignment  will  not  be  changed  unless  there 
is  a  major  long-term  shift  in  the  dollar  volume 
of  the  Federal  awards  to  the  organization.  All 
concerned  Federal  agencies  shall  be  given  the 
opportunity  to  participate  in  the  negotiation 
process,  but  after  a  rate  has  been  agreed 
upon  it  will  be  accepted  by  all  Federal 
agencies.  When  a  Federal  agency  has  reason 
to  believe  that  special  operating  factors 
affecting  its  awards  necessitate  special 
indirect  cost  rates  in  accordance  with 
paragraph  D.5  above,  it  will,  prior  to  the  time 
the  rates  are  negotiated,  notify  the  cognizant 
agency. 

b.  A  nonprofit  organization  which  has  not 
previously  established  an  indirect  cost  rate 
with  a  Federal  agency  shall  submit  its  initial 
indirect  cost  proposal  to  the  cognizant 
agency.  The  proposal  shall  be  submitted  as 
soon  as  possible  after  the  organization  is 
advised  that  an  award  will  be  made  and,  in 
no  event,  later  than  three  months  after  the 
effective  date  of  the  award. 

c.  Organizations  that  have  previously 
established  indirect  cost  rates  must  submit  a 
new  indirect  cost  proposal  to  the  cognizant 
agency  within  six  months  after  the  close  of 
each  fiscal  year. 

d.  A  predetermined  rate  may  be  negotiated 
for  use  on  awards  where  there  is  reasonable 
assurance,  based  on  past  experience  and 
reliable  projection  of  the  organization's  costs, 
that  the  rate  is  not  likely  to  exceed  a  rate 
based  on  the  organization's  actual  costs. 

e.  Fixed  rates  may  be  negotiated  where 
predetermined  rates  are  not  considered 
appropriate.  A  fixed  rate,  however,  shall  not 
be  negotiated  if  (i)  all  or  a  substantial  portion 
of  the  organization's  awards  are  expected  to 


expire  before  the  carry-forward  adjustment 
can  be  made;  (ii)  the  mix  of  Government  and 
non-govemment  work  at  the  organization  is 
too  erratic  to  permit  an  equitable  carry- 
forward adjustment:  or  (iii)  the  organization's 
operations  fluctuate  significantly  from  year  to 
year. 

f.  Provisional  and  final  rates  shall  be 
negotiated  where  neither  predetermined  nor 
fixed  rates  are  appropriate. 

g.  The  results  of  each  negotiation  shall  be 
formalized  in  a  written  agreement  between 
the  cognizant  agency  and  the  nonprofit 
organization.  The  cognizant  agency  shall 
distribute  copies  of  the  agreement  to  all 
concerned  Federal  agencies. 

h.  If  a  dispute  arises  in  a  negotiation  of  an 
indirect  cost  rate  between  the  cognizant 
agency  and  the  nonprofit  organization,  the 
dispute  shall  be  resolved  In  accordance  with 
the  appeals  procedures  of  the  cognizant 
agency. 

i.  To  the  extent  that  problems  are 
encountered  among^e  Federal  agencies  in 
connection  with  the  negotiation  and  approval 
process,  the  Office  Management  and  Budget 
will  lend  assistance  as  required  to  resolve 
such  problems  in  a  timely  manner. 

Attachment  B  to  Appendix  B—Selected  Items 
of  Cost 

Table  of  Contents 

1.  Advertising  costs 

2.  Bad  debts 

3.  Bid  and  proposal  costs  (reserved) 

4.  Bonding  costs 

5.  Communication  costs 

6.  Compensation  for  personal  services 

7.  Contingency  provisions 

8.  Contributions 

9.  Depreciation  and  use  allowances 

10.  Donations 

11.  Employee  morale,  health  and  welfare         ^ 
costs  and  credits 

12.  Entertaiimient  costs 

13.  Equipment  and  other  capital  expenditures 

14.  Fines  and  penalties 

15.  Fringe  benefits 

16.  Idle  facilities  and  idle  capacity 

17.  Independent  research  and  development 
(reserved) 

18.  Insurance  and  indemnification 

19.  Interest,  fund  raising,  and  investment 
management  costs 

20.  Labor  relations  costs 

21.  Lobbying 

22.  Losses  on  other  awards  . 

23.  Maintenance  and  repair  costs 

24.  Materials  and  supplies 

25.  Meetings,  conferences 

26.  Memberships,  subscriptions,  and 
professional  activity  costs 

27.  Organization  costs 

28.  Overtime,  extra-pay  shift,  and  multishift 
premiums 

29.  Page  charges  in  professional  journals 

30.  Participant  support  costs 

31.  Patent  costs 

32.  Pension  plans 

33.  Plant  security  costs 

34.  Preaward  costs 

35.  Professional  service  costs 

36.  Profits  and  losses  on  disposition  of 
depreciable  property  or  other  capital  assets 

37.  Public  information  service  costs 
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38.  Publication  and  printing  costs 

39.  Rearrangement  and  alteration  costs 

40.  Reconversion  costs 

41.  Recruiting  costs 

42.  Relocation  costs 

43.  Rental  costs 

44.  Royalties  and  other  costs  for  use  of 
patents  and  copyrights 

45.  Severance  pay 

46.  Specialized  service  facilities 

47.  Taxes 

48.  Tennination  costs 

49.  TVaining  and  education  costs  i, 

50.  Transportation  costs 

51.  Travel  costs 

Paragraphs  1  through  50  provide  principles 
to  be  applied  in  establishing  the  allowability 
of  certain  items  of  cost.  These  principles 
apply  whether  a  coat  is  treated  as  direct  or 
indirect  Failure  to  mention  a  particular  item 
of  cost  is  not  intended  to  imply  that  it  is 
unallowable:  rather  determination  as  to 
allowability  in  each  case  should  be  based  on 
the  treatment  or  principles  provided  for 
similar  or  related  items  of  cost 

1.  Advertising  costs. 

a.  Advertising  costs  mean  the  costs  of 
media  services  and  associated  costs.  Media 
advertising  includes  magazines,  newspapers, 
radio  and  television  programs,  direct  mail, 
exhibits,  and  the  like. 

b.  The  only  advertising  costs  allowable  are 
those  which  are  soley  for  (i)  the  recruitment 
of  personnel  when  considered  in  conjunction 
with  all  other  recruitment  costs,  as  set  forth 
in  paragraph  40;  [ii]  the  procurement  of  goods 
and  services:  (iii)  the  disposal  of  surplus 
materials  acquired  in  the  performance  of  the 
award  except  when  organizations  are 
reimbursed  for  disposals  at  a  predetermined 
amount  in  accordance  with  34  CFR  (Subpart 
O— Property)  §  S  74.130—74.145;  or  (iv) 
specific  requirements  of  the  award. 

2.  Bad  debts.  Bad  debts,  including  losses 
(whether  actual  or  estimated)  arising  from 
uncollectible  accounts  and  other  claims, 
related  collection  costs,  and  related  legal 
costs,  are  unallowable. 

3.  Bid  and  proposal  costs.  [Reserved] 

4.  Bonding  costs. 

a.  Bonding  costs  arise  when  the  financial 
loss  to  itself  or  others  by  reason  of  the  act  or 
default  of  the  organization.  They  arise  also  in 
instances  where  the  organization  requires 
similar  assurance.  Included  are  such  bonds 
as  bid.  performance,  payment,  advance 
payment,  infringement,  and  fidelity  bonds. 

b.  Costs  of  bonding  required  pursuant  to 
the  terms  of  the  award  are  allowable. 

c.  Costs  of  bonding  required  by  the 
organization  in  the  general  conduct  of  its 
operations  are  allowable  to  the  extent  that 
such  bonding  is  in  accordance  with  sound 
business  practice  and  the  rates  and  premiums 
are  reasonable  under  the  circtmistances. 

5.  Communication  costs.  Costs  incurred  for 
telephone  services,  local  and  long  distance 
telephone  calls,  telegrams,  radiograms, 
postage  and  the  like,  are  allowable. 

6.  Compensation  for  personal  services. 
a.  Definition.  Compensation  for  personal 

services  includes  all  compensation  paid 
currently  or  accured  by  the  organization  for 
services  of  employees  rendered  during  the 
period  of  the  award  (except  as  otherwise 
provided  in  paragraph  g.  below  J.  It  includes. 


but  is  not  limited  to,  salaries,  wages, 
director's  and  executive  committee  member's 
fees,  incentive  awards,  fringe  benefits, 
pension  plan  costs,  allowances  for  off-site 
pay.  incentive  pay.  location  allowances, 
hardship  pay.  and  cost  of  living  differentials. 

b.  Allowability.  Except  as  otherwise 
specifically  provided  in  this  paragraph  the 
costs  of  such  compensation  are  allowable  to 
the  extent  that 

(1)  Total  compensation  to  individual 
employees  is  reasonable  for  the  services 
rendered  and  conforms  to  the  estabhshed 
policy  of  the  organization  consistently 
applied  to  both  Government  and  non- 
Govemment  activities;  and 

(2)  Charges  to  awards  whether  treated  as 
direct  or  indirect  costs  are  determined  and 
supported  as  required  in  this  paragraph. 

c.  Reasonableness. 

(1)  When  the  organization  is  predominantly 
engaged  in  activities  other  than  those 
sponsored  by  the  Government,  compensation 
for  employees  on  Government-sponsored 
work  will  be  considered  reasonable  to  the 
extent  that  it  is  consistent  with  that  paid  for 
similar  work  in  the  organization's  other 
activities. 

(2)  When  the  organization  is  predominantly 
engaged  in  Government-sponsored  activities 
and  in  cases  where  the  kind  of  employees 
required  for  the  Government  activities  are 
not  found  in  the  organization's  other 
activities,  compensation  for  employees  on 
Government-sponsored  work  will  be 
considered  reasonable  to  the  extent  that  it  is 
comparable  to  that  paid  for  similar  work  in  . 
the  labor  markets  in  which  the  organization 
competes  for  the  kind  of  employees  involved. 

d.  Special  considerations  in  determining 
allowability.  Certain  conditions  require 
special  consideration  and  possible  limitations 
in  determining  costs  under  Federal  awards 
where  amoimts  or  types  of  compensation 
appear  unreasonable.  Among  such  conditions 
are  the  following: 

(1)  Compensation  to  members  of  nonprofit 
organizations,  trustees,  directors,  associates, 
officers,  or  the  immediate  families  thereof. 
Determination  should  be  made  that  such 
comp>ensation  is  reasonable  for  the  actual 
personal  services  rendered  rather  than  a 
distribution  of  earnings  in  excess  of  costs. 

[2]  Any  change  in  an  organization's 
compensation  policy  resulting  in  a 
substantial  increase  in  the  organization's 
level  of  comf>ensation.  particularly  when  it 
was  concurrent  with  an  increase  in  the  ratio 
of  Government  awards  to  other  activities  of 
the  organization  or  any  change  in  the 
treatment  of  allowability  of  specific  types  of 
compensation  dOe  to  changes  in  Government 
policy. 

e.  Unallowable  costs.  Costs  which  are 
unallowable  under  other  paragraphs  of  this 
Attachment  shall  not  be  allowable  under  this 
paragraph  solely  on  the  basis  that  they 
constitute  personal  compensation. 

f.  Fringe  benefits. 

(1)  Fringe  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 
periods  of  authorized  absences  from  the  job. 
such  as  vacation  leave,  sick  leave,  military 
leave,  and  the  like,  are  allowable  provided 
such  costs  are  absorbed  by  all  organization 
activities  in  proportion  to  the  relative  amount 
of  time  or  effort  actually  devoted'to  each. 


(2)  Fringe  benefits  in  the  form  of  employer 
contributions  or  expenses  for  social  security, 
employee  insurance,  workmen's 
compensation  insurance,  pension  plan  costs 
(see  paragraph  g.  below),  and  the  like,  are 
allowable  provided  such  benefits  are  granted 
in  accordance  with  established  written 
organization  polidet.  Such  benefits  whether 
treated  as  indirect  costs  or  as  direct  costs, 
shall  be  distributed  to  particular  awards  and 
other  activities  in  a  manner  consistent  with 
the  pattern  of  benefits  securing  to  the 
individuals  or  group  of  employees  whose 
salaries  and  wages  are  chargeable  to  such 
awards  and  other  activities. 

(3)(a)  provisions  for  a  reserve  under  a  self- 
insurance  program  for  unemployment 
compensation  or  workers'  compensation  are 
allowable  to  the  extent  that  the  provisions 
represent  reasonable  estimates  of  the 
liabilities  for  such  compensation,  and  the 
types  of  coverage,  extent  of  coverage,  and 
rates  and  premiums  would  have  been 
allowable  had  insurance  been  purchased  to 
cover  the  risks.  However,  provisions  for  self- 
insured  liabilities  which  do  not  become 
payable  for  more  than  one  year  after  the 
provision  is  made  shall  not  exceed  the 
present  value  of  the  liability. 

(b)  Where  an  organization  follows  a 
consistent  policy  of  expensing  actual 
payments  to.  or  on  behalf  of.  employees  or 
former  employees  for  unemployment 
compensation  or  workers'  compensation, 
such  payments  are  allowable  in  the  year  of 
payment  with  the  prior  approval  of  the 
awarding  agency  provided  they  are  allocated 
to  all  activities  of  the  organization. 

(4)  Costs  of  insurance  on  the  Uves  of 
trustees,  officers,  or  other  employees  holding 
positions  of  similar  responsibiUty  are 
allowable  only  to  the  extent  that  the 
insurance  represents  additional 
compensation.  The  costs  of  such  insurance 
when  the  organization  is  named  as 
beneficiary  are  unallowable. 

g.  Pension  plan  costs. 

(1)  Cost  of  the  orgfanization's  pension  plan 
which  are  incurred  in  accordance  with  the 
established  policies  of  the  organizations  are 
allowable,  provided: 

(a)  Such  poHcies  meet  the  test  of 
reasonableness; 

(b)  The  methods  of  cost  allocation  are  not 
discriminatory; 

(c)  The  cost  assigned  to  each  fiscal  year  is 
determined  in  accordance  with  generally 
accepted  accounting  principles  as  prescribed 
in  Accounting  Principles  Board  Opinion  No.  8 
issued  by  the  American  Institute  of  Certified 
Public  Accountants;  and 

(d)  The  costs  assigned  to  a  given  fiscal  year 
are  funded  for  all  plan  participants  within  six 
months  after  the  end  of  that  year.  However, 
increases  to  normal  and  past  service  pension 
costs  caused  by  a  delay  in  funding  the 
actuarial  liabiUty  beyond  30  days  after  each 
quarter  of  the  year  to  which  such  costs  are 
assignable  are  unallowable. 

(2)  Pension  plan  termination  insurance 
premiums  paid  pursuant  to  the  Employee 
Retirement  Income  Security  Act  of  1974  (Pub. 
L.  83-406)  are  allowable.  Late  payment 
charges  on  such  premiums  are  unallowable. 


(3)  Excise  taxes  on  accumulated  funding 
deficiencies  and  other  penalties  imposed 
under  the  Employee  Retirement  Income 
Security  Act  arc  unallowable. 

h.  Incentive  compensation.  Incentive 
compensation  to  employees  based  on  cost 
reduction,  or  efficient  performance, 
suggestion  awards,  safety  awards,  etc.,  are 
allowable  to  the  extent  that  the  overall 
compensation  is  determined  to  be  reasonable 
and  such  costs  are  paid  or  accrued  pursuant 
to  an  agreement  entered  into  in  good  faith 
between  the  organization  and  the  employees 
before  the  services  were  rendered,  or 
pursuant  to  an  established  plan  followed  by 
the  organization  so  consistently  as  to  imply, 
in  effect,  an  agreement  to  make  such 
payment 

i.  Overtime,  extra  pay  shift,  and  multishift 
premiums.  See  paragrph  27. 

j.  Severtj/jcepoy.  See  paragraph  44. 

k.  Training  and  education  costs.  See 
paragraph  48. 

1.  Support  of  salaries  and  wages. 

(1)  Charges  to  awards  for  salaries  and 
wages,  whether  treated  as  direct  costs  or 
indirect  costs,  will  be  based  on  documented 
payrolls  approved  by  a  responsible  official(s) 
of  the  organization.  The  distribution  of 
salaries  and  wages  to  awards  must  be 
supported  by  personnel  activity  reports  as 
prescribed  in  subparagraph  (2)  below,  except 
when  a  substitute  system  has  been  approved 
in  writing  by  the  congnizant  agency.  (See 
paragraph  E.2  of  Attachment  A). 

(2)  Reports  reflecting  the  distribution  of 
activity  of  each  employee  must  be 
maintained  for  all  staff  members 
(professionals  and  nonprofessionals)  whose 
compensation  is  charged,  in  whole  or  in  pari, 
directly  to  awards.  In  addition,  in  order  to 
support  the  allocation  of  indirect  costs,  such 
reporis  must  also  be  maintained  for  other 
employees  whose  work  involves  two  or  more 
functions  or  activities  if  a  distribution  of  their 
compensation  between  such  functions  or 

'  activities  is  needed  in  the  determination  of 
the  organization's  indirect  cost  rate(s)  (e.g., 
an  employee  engaged  part-time  in  indirect 
cost  activities  and  pari-time  in  a  direct 
function).  Reports  maintained  by  nonprofit 
organizations  to  satisfy  these  requirements 
must  meet  the  following  standards: 

(a)  The  reports  must  reflect  an  after-the- 
fact  determination  of  the  actual  activity  of 
each  employee.  Budget  estimates  (i.e.. 
estimates  determined  before  the  services  are 
performed)  do  not  qualify  as  support  for 
charges  to  awards. 

(b)  E^ch  report  must  account  for  the  total 
activity  for  which  employees  are 
compensated  and  which  is  required  in 
fulfillment  of  their  obligations  to  the 
organization. 

(c)  The  reports  must  be  signed  by  the 
individual  employee,  or  by  a  responsible 
supervisory  official  having  first  hand 
knowledge  of  the  activities  performed  by  the 
employee,  that  the  distribution  of  activity 
represents  a  reasonable  estimate  of  the 
actual  work  performed  by  the  employee 
during  the  periods  covered  by  the  reports. 

(d)  The  reports  must  be  prepared  at  least 
monthly  and  must  coincide  with  one  or  more 
pay  periods. 

(3)  Charges  for  the  salaries  and  wages  of 
nonprofessional  employees,  in  addition  to  the 


supporting  documentation  described  in 
subparagraphs  (1)  and  (2)  above,  must  also 
be  supported  by  records  indicating  the  total 
number  of  hours  worked  each  day 
maintained  in  conformance  with  Department 
of  Labor  regulations  implemetiting  the  Fair 
Labor  Standards  Act  (29  CFR  Part  516).  For 
this  purpose,  the  term  "nonprofessional 
employee"  shall  have  the  same  meaning  as 
"nonexempt  employee."  under  the  Fair  Lal>or 
Standards  Act. 

(4)  Salaries  and  wages  of  employees  used 
in  meeting  cost  sharing  or  matching 
requirements  on  awards  must  be  supported  in 
the  same  manner  as  salaries  and  wages 
claimed  for  reimbursement  from  awarding 
agencies. 

7.  Contingency  provisions.  Contributions  to 
a  contingency  reserve  or  any  similar 
provision  made  for  events  the  occurrence  of 
which  cannot  be  foretold  with  certainty  as  to 
time,  intensity,  or  with  an  assurance  of  their 
happening,  are  unallowable.  The  term 
"contingency  reserve"  excludes  self- 
insurance  reserves  (see  paragraph  6.f  (3)  and 
lB.a.(2)(d));  pension  funds  (see  paragraph 
6.(g)];  and  reserves  for  normal  severance  pay 
(see  paragraph  44.(b)(l]. 

8.  Contributions.  Contributions  and 
donations  by  the  organization  to  others  are 
unallowable. 

9.  Depreciation  and  use  allowances. 

a.  Compensation  for  the  use  of  buildings, 
other  capital  improvements,  and  equipment 
on  hand  may  be  made  through  use 
allowances  or  depreciation.  However,  except 
as  provided  in  paragraph  f.  below  a 
combination  of  the  two  methods  may  not  be 
used  in  connection  with  a  single  class  of 
fixed  assets  (e.g..  buildings,  office  equipment 
computer  equipment  etc.). 

b.  The  computation  of  use  allowances  or 
depreciation  shall  be  based  on  the  acquistion 
cost  of  the  assest  involved.  The  acquisition 
cost  of  an  asset  donated  to  the  organization 
by  a  third  party  shall  be  its  fair  market  value 
at  the  time  of  the  donation. 

c  The  computation  of  use  allowances  or 
depreciation  will  exclude. 
(l)Thecost  of  land; 

(2)  Any  portion  of  the  cost  of  buildings  and 
equipment  borne  by  or  donated  by  the 
Federal  Government  irrespective  of  where 
title  was  originally  vested  or  where  it    ■ 
presently  resides;  and 

(3)  Any  portion  of  the  cost  of  buildings  and 
equipment  contributed  by  or  for  the 
organization  in  satisfaction  of  a  statutory 
matching  retirement. 

d.  Where  the  use  allowance  method  is 
followed,  the  use  allowance  for  buildings  and 
improvement  (including  land  improvements 
such  as  paved  parking  areas,  fences,  and 
sidewalks)  will  be  computed  at  an  annual 
rate  not  exceeding  two  percent  of  acquisition 
cost.  The  use  allowance  for  equipment  will 
be  computed  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition  cost. 
When  the  use  allowance  method  is  used  for 
buildings,  the  entire  building  must  be  treated 
as  a  single  asset;  the  building's  components 
(e.g.  plumbing  system,  heating  and  air 
conditioning,  etc.)  cannot  be  segregated  from 
'  the  building's  shell.  The  two  percent 
limitation,  however,  need  not  be  applied  to 
equipment  which  is  merely  attached  or 


fastened  to  the  building  but  not  permanently 
fixed  to  it  and  which  is  used  as  furnishings  or 
decorations  or  for  specialized  purposes  (e.g.. 
dentist  chairs  and  dental  treatment  units, 
counters,  laboratory  benches  bolted  to  the 
floor,  dishwashers,  carpeting,  etc.)  Such 
equipment  will  be  considered  as  not  being 
permanently  fixed  to  the  building  if  it  can  be 
removed  without  the  need  for  costly  or 
extensive  alterations  or  repairs  to  the 
building  or  the  equipment  Equipment  that 
meets  these  criteria  will  be  subject  to  the  six 
and  two-thirds  percent  equipment  use 
allowance  limitation. 

e.  Where  depredation  method  is  followed, 
the  period  of  useful  service  (useful  life) 
established  in  each  case  for  usable  capital 
assets  must  take  into  consideration  such 
factors  as  type  of  oonstruction.  nature  of  the 
equipment  used,  technological  developments 
in  the  particular  protpam  are*,  and  the 
renewal  and  replacement  polidea  followed 
for  the  individual  items  or  classes  of 
assets  involved.  Tlie  method  of  depredation 
used  to  assign  the  cost  of  an  asset  (or  group 
of  assets)  to  accounting  periods  shall  reflect 
the  pattern  of  consumption  of  the  asset 
during  its  useful  life.  In  the  absence  of  clear 
evidence  indicating  that  the  expected 
consumption  of  the  asset  will  be  significantly 
greater  or  lesser  in  the  eerty  portions  of  its 
useful  life  than  in  the  later  portions,  the 
straight-line  method  shall  be  presumed  to  be 
the  appropriate  method.  Depredation 
methods  once  used  shall  not  be  changed 
unless  approved  in  advance  by  the  cognizant 
Federal  agency.  When  the  depredation 
method  is  introduced  for  application  to  assets 
previously  subject  to  a  use  allowance,  the 
combination  of  use  allowances  and 
depredation  applicable  to  such  assets  must 
not  exceed  the  total  acquisition  cost  of  the 
assets.  When  the  depredation  method  is  used 
for  buildings,  a  building's  shell  may  be 
segregated  from  each  building  component 
(e.g.,  plumbing  system,  beating,  and  air 
conditioning  system,  etc.)  and  eadi  item 
depredated  over  its  estimated  useful  life:  or 
the  entire  building  (i.e.,  the  shell  and  all 
components)  may  be  treated  as  a  single  asset 
and  depredated  over  a  single  useful  life. 

f.  When  the  depredation  method  is  used 
for  a  particular  dass  of  assets,  no 
depredation  may  be  allowed  on  any  such 
assets  that,  under  paragmi^  e.  above,  would 
be  viewed  as  fully  depredated.  However,  a 
reasonable  use  allowance  may  be  negotiated 
for  such  assets  if  warranted  after  taking  into 
consideration  the  amount  of  depreciation 
previously  charged  to  the  Government  the 
estimated  useful  life  remaining  at  time  of 
negotiation,  the  effect  of  any  increased 
maintenance  diarges  or  decreased  effidency 
due  to  age,  and  any  other  factors  pertinent  to 
the  utilization  of  the  asset  for  the  purpose 
contemplated. 

g.  Charges  for  use  allowances  or 
depredation  must  be  supported  by  adequate 
property  records  and  physical  inventories 
must  be  taken  at  least  once  every  two  years 
(a  statistical  sami^ng  basis  is  acceptable)  to 
ensure  the  assets  exist  and  are  usable  and 
needed.  When  the  depredation  method  is 
followed,  adequate  depredation  records 
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indicating  the  amount  of  depreciation  taken 
each  period  also  be  maintained. 

10.  Donations 

a.  Services  received. 

[\]  Donated  or  volunteer  services  may  be 
furnished  to  an  organization  by  professional 
and  technical  personnel,  consultants,  and 
other  skilled  and  unskilled  labor.  The  value 
of  these  services  is  not  reimbursable  either  as 
a  direct  or  indirect  cost. 

(2)  The  value  of  donated  services  utilized 
in  the  performance  of  a  direct  cost  activity 
shall  be  considered  in  the  determination  of 
the  organization's  indirect  cost  rate(s)  and, 
accordingly,  shall  be  allocated  > 
proportionate  share  of  applicable  indirect 
costs  when  the  following  circumstances  exist: 

(a)  The  aggregate  value  of  the  services  is 
material: 

(b)  The  services  are  supported  by  a 
significant  amount  of  the  indirect  costs 
incurred  by  the  organization: 

(c)  The  direct  cost  activity  ia  not  pursued 
primarily  for  the  benefit  of  the  Federal 
Government. 

(3)  In  those  instances  where  there  is  no 
basis  for  determining  the  fair  market  value  of 
the  services  rendered,  the  recipient  and  the 
cognizant  agency  shall  negotiate  an 
appropriate  allocation  of  indirect  cost  to  the 
services. 

(4)  Where  donated  services  directly  benefit 
a  project  supported  by  an  award,  the  indirect 
costs  allocated  to  the  servcies  will  be 
considered  as  a  part  of  the  total  costs  of  the 
project.  Such  indirect  costs  may  be 
reimbursed  under  the  award  or  used  to  meet 
cost  sharing  or  matching  requirements. 

(5)  The  value  of  the  donated  services  may 
be  used  to  meet  cost  sharing  or  matching 
requirements  under  conditions  described  in 
34  CFR  74.24.  Where  donated  services  are 
treated  as  indirect  costs,  indirect  cost  rates 
will  separate  the  value  of  the  donations  so 
that  reimbursement  will  not  be  made. 

(61  Fair  market  value  of  donated  services 
shall  be  computed  as  follows: 

(a)  Rates  for  volunteer  services.  Rates  for 
volunteers  shall  be  consistent  with  those 
regular  rates  paid  for  similar  work  in  other 
activities  of  the  organization.  In  cases  where 
the  kinds  of  skills  involved  are  not  found  in 
the  other  activities  of  the  organization,  the 
rates  used  shall  be  consistent  with  those  paid 
for  similar  work  in  the  labor  market  in  which 
the  organization  competes  for  such  skills. 

(b)  Services  donated  by  other 
organizations.  When  an  employer  donates 
the  services  of  an  employee,  these  services 
shall  be  valued  at  the  employee's  regular  rate 
of  pay  (exclusive  of  fringe  benefits  and 
indirect  costs)  provided  the  services  are  in 
the  same  skill  for  which  the  employee  is 
normally  paid.  If  the  services  are  not  in  the 
same  skill  for  which  the  employee  is  normally 
paid,  fair  market  value  shall  be  computed  in 
accordance  with  subparagraph  (a)  above. 

b.  Goods  and  space. 

(IJ  Donated  goods:  i.e.,  expendable 
personal  properiy/supplies,  and  donated  use 
of  space  may  be  furnished  to  an  organization. 
The  value  of  the  goods  and  space  is  not 
reimbursable  either  as  a  direct  or  indirect 
cost. 

(2]  The  value  of  the  donations  may  be  used 
to  meet  cost  sharing  or  matching  share 


requirements  under  the  conditions  described 
in  34  CFR  74.24.  The  value  of  the  donations 
shall  be  determined  in  accordance  with 
Attachment  E.  Where  donations  are  treated 
as  indirect  costs,  indirect  cost  rates  will 
separate  the  value  of  the  donations  so  that 
reimbursement  will  not  be  made. 

11.  Employee  morale,  health,  and  welfare, 
costs  and  credits.  The  costs  of  house 
publications,  health  or  first-aid  clinics,  and/ 
or  infirmaries,  recreational  activities, 
employees'  counseling  services,  and  other 
expenses  incurred  in  accordance  with  the 
organization's  established  practice  or  custom 
for  the  improvement  of  working  conditions, 
employer-employee  relations,  employee 
morale,  and  employee  performance  are 
allowable.  Such  costs  will  be  equitably 
apportioned  to  all  activities  of  the 
organization.  Income  generated  from  any  of 
these  activities  will  be  credited  to  the  cost 
thereof  unless  such  income  has  been 
irrevocably  set  over  to  employee  welfare 
organizations. 

12.  Entertainment  costs.  Costs  of 
amusement,  diversion,  social  activities, 
ceremonials,  and  costs  relating  thereto,  such 
as  meals,  lodging,  rentals,  transportation,  and 
gratuities  are  unallowable  (but  see 
paragraphs  11  and  25). 

13.  Equipment  and  other  capital 
expenditures. 

a.  As  used  in  this  paragraph,  the  following 
terms  have  the  meanings  set  forth  below: 

(1)  "Equipment"  means  an  article  of 
nonexpendable  tangible  personal  property 
having  a  useful  life  of  more  than  one  year  and 
an  acquisition  cost  of  $5,000  or  more  per  unit. 
An  organization  may  use  its  own  definition 
provided  that  it  at  least  includes  all 
nonexpendable  tangible  personal  property  as 
defined  herein. 

(2)  "Acquisition  cost"  means  the  net 
invoice  unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable  for  the 
purpose  for  which  it  is  acquired.  Ancillary 
charges,  such  as  taxes,  duty,  protective  in- 
transit  insurance,  freight,  and  installation 
shall  be  excluded  in  or  excluded  from 
acquisition  cost  in  accordance  with  the 
organization's  regular  written  accounting 
practices. 

(3)  "Special  purpose  equipment"  means 
equipment  which  is  usable  only  for  research, 
medical,  scientific,  or  technical  activities. 
Examples  of  special  purpose  equipment 
include  microscopes,  x-ray  machines,  surgical 
instruments,  and  spectrometers. 

(4)  "General  purpose  equipment"  means 
equipment  which  is  usable  for  other  than 
research,  medical,  scientific,  or  technical 
activities,  whether  or  not  special 
modifications  are  needed  to  make  them 
suitable  for  a  particular  purpose.  Examples  of 
general  purpose  equipment  include  office 
equipment  and  furnishings,  air  conditioning 
equipment,  reproduction  and  printing 
equipment,  motor  vehicles,  and  automatic 
data  processing  equipment. 

b.  (1)  Capital  expenditures  for  general 
purpose  equipment  are  unallowable  as  a 


direct  cost  except  with  the  prior  approval  of 
the  awarding  agency. 

(2)  Capital  expenditures  for  special  purpoae 
equipment  are  allowable  as  direct  costs 
provided  that  items  with  a  unit  cost  of  $5,000 
or  more  have  the  prior  approval  of  the 
awarding  agency. 

c.  Capital  expenditures  for  land  or 
buildings  are  unallowable  as  a  direct  cost 
except  with  the  prior  approval  of  the 
awarding  agency. 

d.  Capital  expenditures  for  improvements 
to  land,  buildings,  or  equipment  which 
materially  increase  their  value  or  useful  life 
are  unallowable  as  a  direct  cost  except  with 
the  prior  approval  of  the  awarding  agency. 

e.  Equipment  and  other  capital 
expenditures  are  unallowable  as  indirect 
costs.  However,  see  paragraph  9  for 
allowability  of  use  allowances  or 
depreciation  on  buildings,  capital 
improvements,  and  equipment.  Also,  see 
paragraph  42  for  allowability  of  rental  costs 
for  land,  buildings,  and  equipment. 

14.  Fines  and  penalties.  Costs  of  fines  and 
penalties  resulting  from  violations  of.  or 
failure  of  the  organization  to  comply  with 
Federal,  State,  and  local  laws  and  regulations 
are  unallowable  except  when  incurred  as  a 
result  of  compliance  with  specific  provisions 
of  an  award  or  instructions  in  writing  from 
the  awarding  agency. 

15.  Fringe  benefits.  See  paragraph  6.f. 

16.  Idle  facilities  and  idle  capacity. 

a.  As  used  in  this  paragraph  the  following 
terms  have  the  meanings  set  forth  below: 

(1)  "Facilities"  means  land  and  buildings  or 
any  portion  thereof,  equipment  individually 
or  collectively,  or  any  other  tangible  capital 
asset,  wherever  located,  and  whether  owned 
or  leased  by  the  organization. 

(2)  "Idle  facilities"  means  completely 
unused  facilities  that  are  excess  to  the 
organization's  current  needs. 

(3)  "Idle  capacity"  means  the  unused 
capacity  of  partially  used  facilities.  It  is  the 
difference  bietween  that  which  a  facility 
could  achieve  under  100  per  cent  operating 
time  on  a  one-shift  basis  less  operating 
interruptions  resulting  from  time  lost  for 
repairs,  setups,  unsatisfactory  materials,  and 
other  normal  delays,  and  the  extent  to  which 
the  facility  was  actually  used  to  meet 
demands  during  the  accounting  period.  A 
multishift  basis  may  be  used  if  it  can  be 
shown  that  this  amount  of  usage  could 
normally  be  expected  for  the  type  of  facility 
involved. 

(4)  "Costs  of  idle  facilities  or  idle  capacity" 
means  costs  such  as  maintenance,  repair, 
housing,  rent,  and  other  related  costs;  e.g., 
property  taxes,  insurance,  and  depreciation 
or  use  allowances. 

b.  The  costs  of  idle  facilities  are 
unallowable  except  to  the  extent  that: 

(1)  They  are  necessary  to  meet  fluctuations 
in  workload:  or 

(2)  Although  not  necessary  to  meet 
fluctuations  in  workload,  they  were 
necessary  when  acquired  and  are  now  idle 
because  of  changes  in  program  requirements, 
efforts  to  achieve  more  economical 
operations,  reorganization,  termination,  or 
other  causes  which  could  not  have  been 
reasonably  foreseen.  Under  the  exception 
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slated  in  this  subparagraph,  costs  of  idle 
facilities  are  allowable  for  a  reasonable 
period  of  time,  otdinvily  not  to  exceed  one 
year,  depending  upon  the  initiative  taken  to 
use,  lease,  or  dispose  of  such  facilities  (but 
see  paragraphs  47.b.  and  d. 

c.  The  costs  of  idle  capacity  are  normal 
costs  of  doing  business  and  are  a  factor  in  the 
normal  fluctuations  of  usage  or  indirect  cost 
rates  from  period  to  period.  Such  costs  are 
allowable,  provided  the  capacity  is 
reasonably  anticipated  to  be  necessary  or 
was  originally  reasonable  and  is  not  subject 
to  reduction  or  elimination  by  subletting, 
renting,  or  sale,  in  accordance  with  sound 
business,  economics,  or  security  practices. 
Widespread  idle  capacity  throughout  an 
entire  facility  or  among  a  group  of  assets 
having  substantially  the  same  function  may 
be  idle  facilities. 

17.  Independent  research  and  development 
[Reserved.]. 

18.  Insurance  and  Indemnification. 

a.  Insurance  includes  insurance  which  the 
organization  is  required  to  carry,  or  which  is 
approved,  under  the  terms  of  the  award  and 
any  other  insurance  which  the  organizatiunv. 
maintains  in  connection  with  the  general 
conduct  of  its  operations.  This  paragraph 
does  not  apply  to  insurance  which  represents 
fringe  benefits  for  employees  (see  paragraph 
6.r  and  6.g.(2)]. 

(1)  Costs  of  insurance  required  or 
approved,  and  maintained,  pursuant  to  the 
award  are  allowable. 

(2)  Costs  of  other  insurance  maintained  by 
the  organization  in  connection  with  the 
general  conduct  of  its  operations  are 
allowable  subject  to  the  foUowi.Tg  limitations. 

(a)  Types  and  extent  of  coverage  shall  be 
in  accordance  with  sound  business  practice 
and  the  rates  and  premiums  shall  be 
reasonable  under  the  circtmistances. 

(b)  Costs  allowed  for  business  interruption 
or  other  similar  insurance  shall  be  hmited  to 
exclude  coverage  of  management  fees. 

(c)  Costs  of  insurance  or  of  any  provisions 
for  a  reserve  covering  the  risk  of  loss  or 
damage  to  Government  property  are 
allowable  only  to  the  extent  that  the 
organization  is  liable  for  such  loss  or  damage. 

(d)  Provisions  for  a  reserve  under  a  self- 
insurance  program  are  allowable  to  the 
extent  that  types  of  coverage,  extent  of 
coverage,  rates,  and  premiums  would  have 
been  allowed  had  insurance  been  purchased 
to  cover  the  risks.  However,  provision  for 
known  or  reasonably  estimated  self-insured 
liabilities,  which  do  not  become  payable  for 
more  than  one  year  after  the  provision  is 
made  shall  not  exceed  the  present  value  of 
the  liability. 

(e)  Costs  of  insurance  of  the  lives  of 
trustees,  officers,  or  other  employees  holding 
positions  of  similar  responsibilities  are 
allowable  only  to  the  extent  that  the 
insurance  represents  additional 
compensation  (see  paragraph  6).  The  cost  of 
such  insurance  when  the  organization  is 
identified  as  the  beneficiai-y  is  unallowable. 

(3)  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (through 
the  purchase  of  insurance  or  a  self-insurance 
program)  are  unallowable  unless  expressly 
provided  for  in  the  award,  except: 

(a)  Costs  incurred  because  of  losses  not 
covered  under  nominal  deductible  insurance 


coverage  provided  in  keeping  with  sound 
bufl'ness  practice  are  allowable. 

(b)  Minor  losses  not  covered  by  insurance, 
such  88  spoilage,  breakage,  and 
disappearance  of  supplies,  which  occur  in  the 
ordinary  course  of  operations,  are  allowable. 

b.  Indemnification  includes  securing  the 
organization  against  liabilities  to  third 
persons  and  any  other  loss  or  damage,  not 
compensated  by  insurance  or  otherwise.  The 
Government  is  obligated  to  indemnify  the 
organization  only  to  the  extent  expressly 
provided  ic  the  award. 

19.  Interest,  fund  raising,  and  investment 
management  coats. 

a.  Costs  incurred  for  interest  on  borrowed 
^pital  or  temporary  use  of  endowment 
funds,  however,  represented,  are 
unallowable. 

b.  Costs  of  organized  fund  raising, 
including  financial  campaigns  endowment 
drives,  solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable. 

c.  Costs  of  investment  counsel  and  staff 
and  similar  expenses  incurred  solely  to 
enhance  income  from  investments  are 
unallowable. 

d.  Fund  raising  and  investment  activities 
shall  be  allocated  an  appropriate  share  of 
indirect  costs  under  the  conditions  described 
in  paragraph  B  of  Attachment  A  to  this 
Appendix. 

20.  Labor  relations  costs.  Costs  incurred  in 
maintaining  satisfactory  relations  between 
the  organization  and  its  employees,  including 
costs  of  labor  management  committees', 
employee  publications,  and  other  related 
activities  are  allowable. 

21.  Lobbying,  a.  Notwithstanding  other 
provisions  of  this  Appendix  costs  associated 
with  the  fallowing  activities  are  unallowable: 

a.(l)  Attempts  to  influence  the  outcomes  of 
any  Federal,  State,  or  local  electioa 
referendum,  initiative,  or  similar  procedure, 
through  in  kind  or  cash  contributions, 
.  endorsements,  publicity,  or  similar  activity; 

a. (2)  Establishing,  administering, 
contributiiig  to,  or  paying  the  expenses  of  a 
political  party,  campaign,  political  action 
committee,  or  other  organization  estabUshed 
for  the  purpose  of  influencing  the  outcomes  of 
elections: 

a. (3)  Any  attempt  to  influence:  (i)  The 
introduction  of  Federal  or  state  legislation:  or 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  state  legislation  through 
communication  with  any  member  or 
employee  of  the  Congress  or  state  legislature 
(including  efforts  to  influence  State  or  local 
officials  to  engage  in  similar  lobbying 
activity),  or  with  any  government  official  or 
employee  in  connection  with  a  decision  to 
sign  or  veto  enrolled  legislation: 

a. [4)  Any  attempt  to  influence:  (i)  The 
introduction  of  Federal  or  state  legislation;  or 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  state  legislation  by 
preparing,  distributing  or  using  publicity  or 
propaganda,  or  by  urging  members  of  the 
general  public  or  any  S4>gmenl  thereof  to 
contribute  to  or  participate  in  any  mass 
demonstration,  march,  rally,  fundraising 
drive,  lobbying  campaign  or  letter  writing  or 
telephone  campaign;  or 
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a.(5]  Legislative  liaison  activities,  including; 
attendance  at  legislative  sessions  or 
committee  hearings,  gathering  information 
regarding  legislation,  and  analyzing  the  effect 
of  legislation,  when  such  activities  are 
carried  on  in  support  of  or  in  knowing 
preparation  for  an  effort  to  engage  in  I 

unallowable  lobbying. 

b.  The  following  activities  are  excepted 
from  the  coverage  of  subparagraph  a: 

b.(lj  Providing  a  technical  and  factual 
presentation  of  information  on  a  topic 
directly  related  to  the  performance  of  a  grant, 
contract  or  other  agreement  through  hearing 
testimony,  statements  or  letters  to  the 
Congress  or  a  state  legislature,  or 
subdivision,  member,  or  cognizant  staff 
member  thereof,  in  response  to  a  documented 
request  (including  a  Congressional  Record 
notice  requesting  testimony  or  statements  for 
the  record  at  a  regularly  sdieduled  hearing) 
made  by  the  recipient  member.  legislative 
body  or  subdivision,  or  a  cognieant  staff 
member  thereof:  provided  such  information  is 
readily  obtainable  and  can  be  readily  put  in 
deliverable  form:  and  further  provided  that 
costs  imder  this  section  for  travel  lodging  or 
meals  are  unallowable  imless  inctirred  to 
offer  testimony  at  a  regtilarly  scheduled 
Congressional  hearing  pursuant  to  a  written 
request  for  such  presentation  made  by  the 
Chairman  or  Ranking  Minority  Member  of  the 
Committee  or  Subcommittee  conducting  such 
hearing. 

b.(2]  Any  lobbying  made  unallowable  by 
section  a.(3)  to  influence  State  legislation  in 
order  to  directly  reduce  the  cost  or  to  avoid 
material  impairment  of  the  organization's 
authority  to  perform  the  grant,  contract,  or 
other  agreement. 

b.(3)  Any  activity  specifically  authorized 
by  statute  to  be  undertaken  %vith  funds  from 
the  grant,  contract,  or  other  agreement. 

c.(l)  When  an  organization  seeks 
reimbursement  for  indirect  costs,  total 
lobbying  costs  shall  t>e  separately  identified 
in  the  indirect  cost  rate  proposal,  and 
thereafter  treated  as  other  imallowable 
activity  costs  in  accordance  with  the 
procedures  of  paragraph  B3  ofwttachmcnt  A. 

c.(2]  Organizations  shall  submit  as  part  of 
their  annual  indirect  cost  rate  proposal  a^ 
certification  that  the  requirements  and 
standards  of  this  paragraph  have  been 
complied  with. 

c.(3)  Organizations  shall  maintain  adequate 
records  to  demonstrate  that  the 
determination  of  costs  as  being  allowable  or 
unallowable  pursuant  to  paragraph  B21 
complies  with  the  requirements  of  this 
Appendix. 

c.(4)  Time  logs,  calendars,  or  similar 
records  shall  not  be  required  to  \x  created  for 
purposes  of  complying  with  this  section 
during  any  particular  calendar  month  when: 
(1)  the  employee  engages  in  lobbying  (as 
defined  in  paragraphs  (a]  and  (b)  above)  25 
percent  or  less  of  the  employee's 
compensated  hours  of  employment  during 
that  calendar  month,  and  (2)  within  the 
preceding  five-year  period,  the  organization 
has  not  materially  misstated  allowable  or 
uriallowable  costs  of  any  nature,  including 
legislative  lobbying  costs.  When  conditions 
(1)  and  (2)  above  are  met,  organizations  are 
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not  required  to  establish  records  to  support 
the  allowability  of  claimed  costs  in  addition 
to  records  already  required  or  maintained. 
Also,  when  conditions  (1)  and  (2)  above  are 
'  met,  the  absence  of  time  logs,  calendars,  or 
similar  records  will  not  serve  as  a  basis  for 
disallowing  costs  by  contesting  estimates  of 
lobbying  time  spent  by  employees  during  a 
calendar  month. 

c.(5)  Agencies  shall  establish  procedures 
for  resolving  in  advance,  in  consultation  with 
OMB,  any  significant  questions  or 
disagreements  concerning  the  interpretation 
or  application  of  paragraph  B21.  Any  such 
advance  resolution  shall  be  binding  in  any 
subaequent  settlements,  audits  or 
investigations  with  respect  to  that  grant  or 
contract  for  purposes  of  interpretation  of  this 
Appendix:  provided,  however,  that  this  shall 
not  be  construed  to  prevent  a  contractor  or 
grantee  from  contesting  the  lawfulness  of 
such  a  determination. 

22.  Losses  on  other  awards.  Any  excess  of 
costs  over  income  on  any  award  is 
unallowable  as  a  cost  any  other  award.  This 
includes,  but  is  not  limited  to,  the 
organization's  contributed  portion  by  reason 
of  cost  sharing  agreements  or  any 
underrecoveries  through  negotiation  of  lump 
sums  for,  or  ceihngs  on,  indirect  costs. 

23.  Maintenance  and  repair  costs.  Costs 
incurred  for  necessary  maintenance,  repair, 
or  upkeep  of  buildings  and  equipment 
(including  Government  property  unless 
otherwise  provided  for)  which  neither  add  to 
the  permanent  value  of  the  property  nor 
appreciably  prolong  its  intended  life,  but 
keep  it  in  an  efficient  operating  condition,  are 
allowable.  Costs  incurred  for  improvements 
which  add  to  the  permanent  value  of  the 
buildings  and  equipment  or  appreciably 
prolong  their  intended  life  shall  be  treated  as 
capital  expenditures  (see  paragraph  13). 

24.  Materials  and  supplies.  The  costs  of 
materials  and  supplies  necessary  to  carry  out 
an  award  are  allowable.  Such  costs  should  be 
charged  at  their  actual  prices  after  deducting 
all  cash  discounts,  trade  discounts,  rebates, 
and  allowances  received  by  the  organization. 
Withdrawals  from  general  stores  or 
stockrooms  should  be  charged  at  cost  under 
any  recognized  method  of  pricing 
consistently  applied.  Incoming  transportation 
charges  may  be  a  proper  part  of  material 
cost.  Materials  and  supplies  charged  as  a 
direct  cost  should  include  only  the  materials 
and  supplies  actually  used  for  the 
performance  of  the  contract  or  grant,  and  due 
credit  should  be  given  for  any  excess 
materials  or  supplies  retained,  or  returned  to 
vendors. 

25.  Meetings,  conferences. 

a.  Costs  associated  with  the  conduct  of 
meetings  and  conference,  include  the  cost  of 
renting  facihties,  meals,  speakers'  fees,  and 
the  like.  But  see  paragraph  12,  Entertainment 
costs,  and  paragraph  30,  Participant  support 
costs. 

b.  To  the  extent  that  these  costs  are 
identifiable  with  a  particular  cost  objective, 
they  should  be  charged  to  that  objective.  (See 
paragraph  B.  of  Attachment  A.)  to  this 
Appendix.  These  costs  are  allowable 
provided  that  they  meet  the  general  tests  of 
allowability,  shown  in  Attachment  A  to  this 
Appendix. 


c.  Costs  of  meetings  and  conferences  held 
to  conduct  the  general  administration  of  the 
organization  are  allowable. 

28.  Memberships,  subscriptions,  and 
professional  activity  coats. 

a.  Costs  of  the  organization's  membership 
in  civic  business,  technical  and  professional 
organizations  are  allowable. 

b.  Costs  of  the  organization's  subscriptions 
to  civic,  business,  professional,  and  technical 
periodicals  are  allowable. 

c.  Costs  of  attendance  at  meetings  and 
conferences  sponsored  by  others  when  the 
primary  purpose  is  the  dissemination  of 
technical  information,  are  allowable.  This 
includes  costs  of  meals,  transportation,  and 
other  items  incidental  to  such  attendance. 

27.  Organization  costs.  Expenditures,  such 
as  incorporation  fees,  brokers'  fees,  fees  to 
promoters,  organizers  or  management 
consultants,  attorneys,  accountants,  or 
investment  counselors,  whether  or  not 
employees  of  th>-  organization,  in  connection 
with  establishment  or  reorganization  of  an 
organization,  are  unallowable  except  with 
prior  approval  of  the  awarding  agency. 

28.  Overtime,  extra-pay  shift,  and 
multishift  premiums.  Premiums  for  overtime, 
extra-pay  shifts,  and  multishift  work  are 
allowable  only  with  the  prior  approval  of  the 
awarding  agency  except: 

a.  When  necessary  to  cope  with 
emergencies,  such  as  those  resulting  from 
accidents,  natural  disasters,  breakdowns  of 
equipment,  or  occasional  operational 
bottlenecks  of  a  sporadic  nature. 

b.  When  employees  are  performing  indirect 
functions  such  as  administration, 
maintenance,  or  accounting. 

c.  In  the  performance  of  tests,  laboratory 
procedures,  or  other  similar  operations  which 
are  continuous  in  nature  and  cannot 
reasonably  be  interrupted  or  otherwise 
completed. 

d.  When  lower  overall  cost  to  the 
Government  will  result. 

29.  Page  charges  in  professional  journals. 
Page  charges  for  professional  journal 
publications  are  allowable  as  a  necessary 
part  of  research  costs,  where: 

a.  The  research  papers  report  work 
supported  by  the  Government;  and 

b.  The  charges  are  levied  impartially  on  all 
research  papers  published  by  the  journal, 
whether  or  not  by  Government-sponsored 
authors. 

30.  Participant  support  costs.  Participant 
support  costs  are  direct  costs  for  items  such 
as  stipends  or  subsistence  allowances,  travel 
allowances,  and  registration  fees  paid  to  or 
on  behalf  of  participants  or  trainees  (but  not 
employees)  in  connection  with  meetings, 
conferences,  symposia,  or  training  projects. 
These  costs  are  allowable  with  the  prior 
approval  of  the  awarding  agency. 

31.  Patent  costs. 

a.  Costs  of  (i)  preparing  disclosures, 
reports,  and  other  documents  required  by  the 
award  and  of  searching  the  art  to  the  extent 
necessary  to  make  such  disclosures,  (ii) 
preparing  documents  and  any  other  patent 
costs  in  connection  with  the  filing  and 
prosecution  of  a  United  States  patent 
application  where  title  or  royalty-free  license 
is  required  by  the  Government  to  be 
conveyed  to  the  Government,  and  (iii)  general 


counseling  services  relating  to  patent  and 
copyright  matters,  such  as  advice  on  patent 
and  copyright  laws,  regulations,  clauses,  and 
employee  agreements  are  allowable  (but  see 
paragraph  35). 

b.  Cost  of  preparing  disclosures,  reports, 
and  other  documents  and  of  searching  the  art 
to  the  extent  necessary  to  make  disclosures, 
if  not  required  by  the  award,  are 
unallowable.  Costs  in  connection  with  (i) 
filing  and  prosecuting  any  foreign  patent 
application,  or  (ii)  any  United  States  patent 
application,  where  the  award  does  not 
require  conveying  title  or  a  royalty-free 
license  to  the  Government,  are  unallowable 
(also  see  paragraph  44). 

32.  Pension  plans.  See  paragraph  6.  g. 

33.  Plant  security  costs.  Necessary 
expenses  incurred  to  comply  with 
Government  security  requirements  or  for 
facilities  protection,  including  wages, 
uniforms,  and  equipment  of  personnel  are 
allowable. 

34.  Preaward  costs.  Preaward  costs  are 
those  incurred  prior  to  the  effective  date  of 
the  award  directly  pursuant  to  the 
negotiation  and  in  anticipation  of  the  award 
where  such  costs  are  necessary  to  comply 
with  the  proposed  delivery  schedule  or 
period  of  performance.  Such  costs  are 
allowable  only  to  the  extent  that  they  would 
have  been  allowable  if  incurred  after  the  date 
of  the  award  and  only  with  the  written 
approval  of  the  awarding  agency. 

35.  Professional  service  costs. 

a.  Costs  of  professional  and  consultant 
services  rendered  by  persons  who  are 
members  of  a  particular  profession  or  possess 
a  special  skill,  and  who  are  not  officers  or 
employees  of  the  organization,  are  allowable, 
subject  to  b,  c,  and  d  of  this  paragraph  when 
reasonable  in  relation  to  the  services 
rendered  and  when  not  contingent  upon 
recovery  of  the  costs  from  the  Government. 

b.  In  determining  the  allowability  of  costs 
in  a  particular  case,  no  single  factor  or  any 
special  combination  of  factors  is  necessarily 
determinative.  However,  the  following 
factors  are  relevant: 

(1)  The  nature  and  scope  of  the  service 
rendered  in  relation  to  the  service  required. 

(2)  The  necessity  of  contracting  for  the 
service,  considering  the  organization's 
capability  in  the  particular  area. 

(3)  The  past  pattern  of  such  costs, 
particularly  in  the  years  prior  to  Government 
awards. 

(4)  The  impact  of  Government  awards  on 
the  organization's  business  (i.e.,  what  new 
problems  have  arisen). 

(5)  Whether  the  proportion  of  Government 
work  to  the  organization's  total  business  is 
such  as  to  influence  the  organization  in  favor 
of  incurring  the  cost,  particularly  where  the 
services  rendered  are  not  of  a  continuing 
nature  and  have  little  relationship  to  work 
under  Government  grants  and  contracts. 

(6)  Whether  the  service  can  be  performed 
more  economically  by  direct  employment 
rather  than  contracting. 

(7)  The  qualifications  of  the  individual  or 
concern  rendering  the  service  and  the 
customary  fees  charged,  especially  on  non- 
Government  awards. 


(8)  Adequacy  of  the  contractual  agreement 
for  the  service  (e.g.,  description  of  the  service, 
estimate  of  time  required,  rate  of 
compensation,  and  termination  provisions). 

c.  In  addition  to  the  factors  in  paragraph  b 
above,  retainer  fees  to  be  allowable  must  be 
supported  by  evidence  of  bona  fide  services 
available  or  rendered. 

d.  Cost  of  legal,  accounting,  and  consulting 
services,  and  related  costs  incurred  in 
connection  with  defense  of  antitrust  suits, 
and  the  prosecution  of  claims  against  the 
Government,  are  unallowable.  Costs  of  legaL 
accounting  and  consulting  services,  and 
related  costs,  incurred  in  connection  with 
patent  infringement  litigation,  organization 
and  reorganization,  are  unallowable  unless 
otherwise  provided  for  in  the  award  (but  see 
paragraph  46e). 

36.  Profits  and  losses  on  disposition  of 
depreciable  property  or  other  capital  assets. 

a.  (1)  Cains  and  losses  on  sale,  retirement 
or  other  disposition  of  depreciable  property 
shall  be  included  in  the  year  in  which  they 
occur  as  credits  or  charges  to  cost  grouping(s) 
in  which  the  depreciation  applicable  to  such 
property  was  included.  The  amount  of  the 
gain  or  loss  to  be  included  as  a  credit  or 
charge  to  the  appropriate  cost  grouping(s) 
shall  be  the  difference  between  the  amount 
realized  on  the  property  and  the 
undepreciated  basis  of  the  property. 

(2)  Gains  and  losses  on  the  disposition  of 
depreciable  property  shall  not  be  recognized 
as  a  separate  credit  or  charge  under  the 
following  conditions. 

(a)  The  gain  or  loss  is  processed  through  a 
depreciation  reserve  account  and  is  reflected 
in  the  depreciation  allowable  under 
paragraph  9. 

(b)  The  property  is  given  in  exchange  as 
part  of  the  purchase  price  of  a  similar  item 
and  the  gain  or  loss  is  taken  into  account  in 
determining  the  depreciation  cost  basis  of  the 
new  item. 

(c)  A  loss  results  from  the  failure  to 
maintain  permissible  insurance,  except  as 
otherwise  provided  in  paragraph  18.a.  (3), 

(d)  Compensation  for  the  use  of  the 
property  was  provided  through  use 
allowances  in  lieu  of  depreciation  in 
accordance  with  paragraph  9. 

(e)  Cains  and  losses  arising  from  mass  or 
extraordinary  sales,  retirements,  or  other 
dispositions  shall  be  considered  on  a  case- 
by-case  basis. 

b.  Gains  or  losses  of  any  nature  arising 
from  the  sale  or  exchange  of  property  other 
than  the  property  covered  in  paragraph  a. 
above  shall  be  excluded  in  computing  award 
costs. 

37.  Public  information  service  costs. 

a.  Public  information  service  costs  include 
the  cost  associated  with  pamphlets,  news 
releases,  and  other  forms  of  information 
services.  Such  costs  are  normally  incurred  to: 

(1)  Inform  or  instruct  individuals,  groups,  or 
the  general  public. 

(2)  Interest  individuals  or  groups  in 
participating  in  a  service  program  of  the 
organization. 

(3)  Disseminate  the  results  of  sponsored 
and  nonsponsored  activities. 

b.  Public  information  service  costs  are 
allowable  as  direct  costs  with  the  prior 
approval  of  the  awarding  agency.  Such  costs 
a  'e  unallowable  as  indirect  costs. 


38.  Publication  and  printing  costs. 

a.  Publication  costs  include  the  costs  of 
printing  (including  the  processes  of 
composition,  plate-making,  press  work, 
binding,  and  the  end  products  produced  by 
such  processes),  distribution,  promotion, 
mailing,  and  general  handling. 

b.  If  the  costs  are  not  identifiable  with  a 
particular  cost  objective,  they  should  be 
allocated  as  indirect  costs  to  all  benefiting 
activities  of  the  organization. 

c.  Publication  and  printing  costs  are 
unallowable  as  direct  costs  except  with  the 
prior  approval  of  the  awarding  agency. 

d.  The  cost  of  page  charges  in  journals  is 
addressed  in  paragraph  29. 

39.  Rearrangement  and  alteration  costs. 
Costs  incurred  for  ordinary  or  normal 

rearrangement  and  alteration  of  facilities  are 
allowable.  Special  arrangement  and 
alteration  costs  incurred  specifically  for  the 
project  are  allowable  with  the  prior  approval 
of  the  awarding  agency. 

40.  Reconversion  costs.  Costs  incurred  in 
the  restoration  or  rehabilitation  of  the 
organization's  facilities  to  approximately  the 
same  condition  existing  immediately  prior  to 
commencement  of  Government  awards,  fair 
wear  and  tear  excepted,  are  allowable. 

41.  Recruiting  costs.  The  following 
recruiting  costs  are  allowable:  cost  of  "help 
wanted"  advertising,  operating  costs  of  an 
employment  office,  costs  of  operating  an 
educational  testing  program,  travel  expenses 
including  food  and  lodging  of  employees 
while  engaged  in  recruiting  personnel,  travel 
costs  of  applicants  for  interviews  for 
prospective  employment,  and  relocation  costs 
incurred  incident  to  recruitment  of  new 
employees  (see  paragraph  42c).  Where  the 
organization  uses  employment  agencies, 
costs  not  in  excess  of  standard  commercial 
rates  for  such  services  are  allowable. 

42.  Relocation  costs. 

a.  Relocation  costs  are  costs  incident  to  the 
permanent  change  of  duty  assignment  (for  an 
indefinite  period  or  for  a  stated  period  of  not 
less  than  12  months)  of  an  existing  employee 
or  upon  recruitment  of  a  new  employee. 
Relocation  costs  are  allowable,  subject  to  the 
limitation  described  in  paragraphs  b,  c,  and  d, 
below,  provided  that: 

(1)  The  move  is  for  the  benefit  of  the 
employer. 

(2)  Reimbursement  to  the  employee  is  in 
accordance  with  an  established  written 
policy  consistently  followed  by  the  employer. 

(3)  The  reimbursement  does  not  exceed  the 
employee's  actual  (or  reasonably  estimated) 
expenses. 

b.  Allowable  relocation  costs  for  current 
employees  are  limited  to  the  following: 

(1)  The  costs  of  transportation  of  the 
employee,  members  of  his  immediate  family 
and  his  household,  and  personal  effects  to  the 
new  location. 

(2)  The  costs  of  finding  a  new  home,  such 
as  advance  trips  by  employees  and  spouses 
to  locate  living  quarters  and  temporary 
lodging  during  the  transition  period,  up  to  a 
maximum  period  of  30  days,  including 
advance  trip  time. 

(3)  Closing  costs,  such  as  brokerage,  legal, 
and  appraisal  fees,  incident  to  the  disposition 
of  the  employee's  former  home.  Th6se  costs, 
together  with  those  described  in  (4)  below. 


are  limited  to  8  percent  of  the  sales  price  of 
the  employee's  former  home. 

(4)  The  continuing  costs  of  ownership  of 
the  vacant  former  home  after  the  settlement 
or  lease  date  of  the  employee's  new 
permanent  home,  such  as  maintenance  of 
buildings  and  grounds  (exclusive  of  fixing  up 
expenses),  utilities,  taxes,  and  property 
insurance. 

(5)  Other  necesasry  and  reasonable 
expenses  normally  incident  to  relocation, 
such  as  the  cost  of  cancelling  an  unexpired 
lease,  disconnecting  and  reinstalling 
household  appliances,  and  purchasing 
insurance  against  loss  of  or  damages  to 
personal  property.  The  cost  of  cancelling  an 
imexpired  lease  is  limited  to  three  times  the 
monthly  rental. 

c.  Allowable  relocation  costs  for  new 
employees  are  limited  to  those  described  in 
(1)  and  (2)  of  paragraph  b.  above.  When 
relocation  costs  incurred  incident  to  the 
recruitment  of  new  employees  have  been 
allowed  either  as  a  direct  or  indirect  cost  and 
the  employee  resigns  for  reasons  within  his 
control  within  12  months  after  hire,  the 
organization  shall  refund  or  credit  the 
Government  for  its  share  of  the  cost. 
However,  the  costs  of  travel  to  an  overseas 
location  shall  be  considered  travel  costs  in 
accordance  with  paragraph  51  and  not 
relocation  costs  for  the  purpose  of  this 
paragraph  if  dependents  are  not  permitted  at 
the  location  for  any  reason  and  the  costs  do 
not  include  costs  of  transporting  household 
goods. 

d.  The  following  costs  related  to  relocation 
are  unallowable: 

(1)  Fees  and  other  costs  associated  with 
acquiring  a  new  home. 

(2)  A  loss  on  the  sale  of  a  former  home. 

(3)  Continuing  mortgage  principal  and 
interest  payments  on  a  home  being  sold. 

(4)  Income  taxes  paid  by  an  employee 
related  to  reimbursed  relocation  costs. 

43.  Rental  costs. 

a.  Subject  to  the  limitations  described  in 
paragraphs  b.  through  d.  of  this  paragraph, 
rental  costs  are  allowable  to  the  extent  that 
the  rates  are  reasonable  in  light  of  such 
factors  as:  rental  costs  of  comparable 
property,  if  any;  market  conditions  in  the 
area;  alternatives  available;  and  the  type,  Ufe 
expectancy,  condition,  and  value  of  the 
property  leased. 

b.  Rental  costs  under  sale  and  leaseback 
arrangements  are  allowable  only  up  to  the 
amount  that  would  be  allowed  had  the 
organization  continued  to  own  the  property. 

c.  Rental  costs  under  less-than-length 
leases  are  allowable  only  up  to  the  amount 
that  would  be  allowed  had  title  to  the 
property  vested  in  the  organization.  For  this 
purpose,  a  less-than-arms-Iength  lease  is  one 
under  which  one  party  to  the  lease  agreement 
is  able  to  control  or  substantially  influence 
the  actions  of  the  other.  Such  leases  include, 
but  are  not  limited  to  those  between  (i) 
divisions  of  an  organization;  (ii)  organizations 
under  common  control  through  common 
officers,  directors,  or  members;  and  (iii)  an 
organization  and  a  director,  trustee,  officer, 
or  key  employee  of  the  organization  or  his 
immediate  family  either  directly  or  through 
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corporations,  trusts,  or  similar  arrangements 
in  which  they  hold  a  controlling  interest. 

d.  Rental  costs  under  leases  which  create  a 
material  equity  in  the  leased  property  are 
allowable  only  up  to  the  amount  that  would 
be  allowed  had  the  organization  purchased 
the  property  on  the  date  the  lease  agreement 
was  executed:  e.g.,  depreciation  or  use 
allowances,  maintenance,  taxes,  insurance 
but  excluding  interest  expense  and  other 
unallowable  costs.  For  this  purpose,  a 
material  equity  in  the  property  exists  if  the 
lease  in  noncancelable  or  is  cancelable  only 
upon  the  occurrence  of  some  remote 
contingency  and  has  one  or  more  of  the 
following  characteristics: 

(1)  The  organization  has  the  right  to 
purchase  the  property  for  a  price  which  at  the 
beginning  of  the  lease  appears  to  be 
substantially  less  than  the  probable  fair 
market  value  at  the  time  it  is  permitted  to 
purchase  the  property  (commonly  called  a 
lease  with  a  bargain  purchase  option): 

(2)  Title  to  the  property  passes  to  the 
organization  at  some  time  during  or  after  the 
lease  period: 

(3)  The  term  of  the  lease  (initial  term  plus 
periods  covered  by  bargain  renewal  options, 
if  any)  is  equal  to  75  percent  or  more  of  the 
economic  life  of  the  leased  property:  i.e.,  the 
period  the  property  is  expected  to  be 
economically  usable  by  one  or  more  users. 

44.  Royalties  and  other  costs  for  use  of 
patents  and  copyrights. 

a.  Royalties  on  a  patent  or  copyright  or 
amortization  of  the  cost  of  acquiring  by 
purchase  a  copyright,  patent,  or  rights 
thereto,  necessary  for  the  proper  performance 
of  the  award  are  allowable  unless: 

(1)  The  Government  has  a  license  or  the 
right  to  free  use  of  the  patent  or  copyright. 

(2)  The  patent  or  copyright  has  been 
adjudicated  to  be  invalid,  or  has  been 
administratively  determined  to  be  invalid. 

(3)  The  patent  or  copyright  is  considered  to 
be  unenforceable. 

(4)  The  patent  or  copyright  is  expired. 

b.  Special  care  should  be  exercised  in 
determining  reasonableness  where  the 
rcyalties  may  have  been  arrived  at  as  a  result 
of  less  than  arm's-length  bargaining;  e.g.: 

(1)  Royalties  paid  to  persons,  including 
corporations,  affiliated  with  the  organization. 

(2)  Royalties  paid  to  unaffiliated  parties, 
including  corporations,  under  an  agreement 
entered  into  in  contemplation  that  a 
Government  award  would  be  made. 

(3)  Royalties  paid  under  an  agreement 
entered  into  after  an  award  is  made  to  an 
organization. 

c.  In  any  case  involving  a  patent  or 
copyright  formerly  owned  by  the 
organization,  the  amount  of  royalty  allowed 
should  not  exceed  the  cost  which  would  have 
been  allowed  had  the  organization  retained 
title  thereto. 

45.  Severance  pay. 

a.  Severance  pay,  ako  commonly  referred 
to  as  dismissal  wages,  is  a  pajmient  in 
addition  to  regular  salaries  and  wages,  by 
organizations  to  workers  whose  employment 
is  being  terminated.  Costs  of  severance  pay 
are  allowable  only  to  the  extent  that,  in  each 
case,  it  is  required  by  (i)  law,  (ii)  employer- 
employee  agreement,  (iii)  established  policy 
that  constitutes,  in  effect,  an  implied 


agreement  on  the  organization's  part  or  (iv) 
circumstances  of  the  particular  employment. 

b.  Costs  of  severance  payments  are  divided 
into  two  categories  as  follows: 

(1)  Actual  normal  turnover  severance 
payments  shall  be  allocated  to  all  activities: 
or.  where  the  organization  provides  for  a 
reserve  for  normal  severances  such  method 
will  be  acceptable  if  the  charge  to  current 
operations  is  reasonable  in  light  of  payments 
actually  made  for  normal  severances  over  a 
representative  past  period,  and  if  amounts 
charged  are  allocated  to  all  activities  of  the 
organization. 

(2)  Abnormal  or  mass  severance  pay  is  of 
such  a  conjectural  nature  that  measurement 
of  costs  by  means  of  an  accrual  will  not 
achieve  equity  to  both  parties.  Thus,  accruals 
for  this  purpose  are  not  allowable.  However, 
the  Government  recognizes  its  obligation  to 
participate  to  the  extent  of  its  fair  share,  in 
any  speciflc  payment  Thus,  allowability  will 
be  considered  on  a  case-by-case  basis  in  the 
event  of  occurrence. 

46.  Specialized  service  facilities. 

a.  The  costs  of  services  provided  by  highly 
complex  or  specialized  facilities  operated  by 
the  organization,  such  as  electronic 
computers  and  wind  tunnels,  are  allowable 
provided  the  charges  for  the  services  meet 
the  conditions  of  either  b.  or  c.  of  this 
paragraph  and,  in  addition,  take  into  account 
any  items  of  income  or  Federal  financing  that 
qualify  as  appUcable  credits  under  paragraph 
A.5.  of  Attachment  A  to  this  Appendix. 

b.  The  costs  of  such  services,  when 
material,  must  be  charged  directly  to 
applicable  awards  based  on  actual  usage  of 
the  services  on  the  basis  of  a  schedule  of 
rates  or  established  methodology  that  (i)  does 
not  discriminate  against  federally  supported 
activities  of  the  organization,  including  usage 
by  the  organization  for  internal  purposes,  and 
(ii)  is  designed  to  recover  only  the  aggregate 
costs  of  the  services.  The  costs  of  each 
service  shall  consist  normally  of  both  its 
direct  costs  and  its  allocable  share  of  all 
indirect  costs.  Advance  agreements  pursuant 
to  paragraph  A.6.  of  Attachment  A  to  this 
Appendix  are  particularly  important  in  this 
situation. 

c.  Where  the  costs  incurred  for  a  service 
are  not  material,  they  may  be  allocated  as 
indirect  costs. 

47.  Taxes. 

a.  In  general,  taxes  which  the  organization 
is  required  to  pay  and  which  are  paid  or 
accrued  in  accordance  with  generally 
accepted  accounting  principles,  and 
payments  made  to  local  governments  in  lieu 
of  taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable,  except  for  (i)  taxes  from  which 
exemptions  are  available  to  the  organization 
directly  or  which  are  available  to  the 
organization  based  on  an  exemption  afforded 
the  Government  and  in  the  latter  case  when 
the  awarding  agency  makes  available  the 
necpssary  exemption  certificates,  (ii)  special 
assessments  on  land  which  represent  capital 
improvements,  and  (iii)  Federal  income  taxes. 

b.  Any  refund  of  taxes,  and  any  payment  to 
the  organization  of  interest  thereon,  which 
were  allowed  as  award  costs,  will  be 
credited  either  as  a  cost  reduction  or  cash 
refund,  as  appropriate,  to  the  Government. 


48.  TermirHttion  costs.  Termination  of 
awards  generally  give  rise  to  the  incurrence 
of  costs,  or  the  need  for  special  treatment  of 
costs,  which  would  not  have  arisen  had  the 
award  not  been  terminated.  Cost  principles 
covering  these  items  are  set  forth  below. 
They  are  to  be  used  in  conjunction  with  the 
other  provisions  of  this  Appendix  in 
termination  situations. 

a.  Common  items.  The  cost  of  items 
reasonably  usable  on  the  organization  s  other 
work  shall  not  be  allowable  unless  the 
organization  submits  evidence  that  it  would 
not  retain  such  items  at  cost  without 
sustaining  a  loss.  In  deciding  whether  such 
items  are  reasonably  usable  on  other  work  of 
the  organization,  the  awarding  agency  should 
consider  the  organization's  plans  and  orders 
for  current  and  scheduled  activity. 
Contemporaneous  purchases  of  common 
items  by  the  organization  shall  be  regarded 
as  evidence  that  such  items  are  reasonably 
usable  on  the  organization's  other  work.  Any 
acceptance  of  common  items  as  allocable  to 
the  terminated  portion  of  the  award  shall  be 
limited  to  the  extent  that  the  quantities  of 
such  items  on  hand,  in  transit  and  on  order 
are  in  excess  of  the  reasonable  quantitative 
requirements  of  other  work. 

b.  Costs  continuing  after  termination.  If  in 
a  particular  case,  despite  all  reasonable 
efforts  by  the  organizatiGn.  certain  costs 
cannot  be  discontinued  immediately  after  the 
effective  date  of  termination,  such  costs  are 
generally  allowable  within  the  limitations  set 
forth  in  this  Appendix,  except  that  any  such 
costs  continuing  after  termination  due  to  the 
negligent  or  willful  failure  of  the  organization 
to  discontinue  such  costs  shall  be 
unallowable. 

c.  Loss  of  useful  value.  Loss  of  useful  value 
of  special  tooling,  machinery  and  equipment 
which  was  not  charged  to  the  award  as  a 
capital  expenditure  is  generally  allowable  if: 

(1)  Such  special  tooling,  machioery.  or 
equipment  is  not  reasonably  capable  of  use  in 
the  other  work  of  the  organization. 

(2)  The  interest  of  the  Government  is 
protected  by  transfer  of  title  or  by  other 
means  deemed  appropriate  by  the  awarding   . 
agency: 

d.  Rental  costs.  Rental  costs  under 
unexpired  leases  are  generally  allowable 
where  clearly  shown  to  have  been 
reasonably  necessary  for  the  performance  of 
the  terminated  award  less  the  residual  value 
of  such  leases,  if  (i)  the  amount  of  such  rental 
claimed  does  not  exceed  the  reasonable  use 
value  of  the  property  leased  for  the  period  of 
the  award  and  such  further  period  as  may  be 
reasonable,  and  (ii)  the  organization  makes 
all  reasonabirr  efforts  to  terminate,  assign, 
settle,  or  otherwise  reduce  the  cost  of  such 
lease.  There  also  may  be  included  the  cost  of 
alterations  of  such  leased  property,  provided 
such  alterations  were  necessary  for  the 
performance  of  the  award,  and  of  reasonable 
restoration  required  by  the  provisions  of  the 
lease. 

e.  Settlement  expenses.  Settlement 
expenses  including  the  following  are 
generally  allowable: 

(1)  Accounting,  legal,  clerical,  and  similar 
costs  reasonably  necessary  for 


(a)  The  preparation  and  presentation  to 
awarding  agency  of  settlement  claims  and 
supporting  data  with  respect  to  the 
terminated  portion  of  the  award,  unless  the 
termination  is  for  default.  (See  34  CFR  74.43); 
and 

(b)  The  termination  and  settlement  of 
subawards. 

(2)  Reasonable  costs  for  the  storage, 
transportation,  protection,  and  disposition  of 
property  provided  by  the  Government  or 
acquired  or  produced  for  the  award:  except 
when  grantees  are  reimbursed  for  disposals 
at  a  predetermined  amoimt  In  accordance 
with  34  CFR  (Subpart  O  property)  {8  74.130- 
74.145. 

(3)  Indirect  costs  related  to  salaries  and 
wages  incurred  as  settlement  expenses  in 
subparagraphs  (1)  and  (2)  of  this  paragraph. 
Normally,  such  indirect  costs  shall  be  limited 
to  fringe  benefits,  occupancy  cost,  and 
immediate  supervision. 

f.  Claims  under  subawards.  Claims  under 
subawards,  including  the  allocable  portion  of 
claims  which  are  common  to  the  award,  and 
to  other  work  of  the  organization  are 
generally  allowable.  An  appropriate  share  of 
the  organization's  indirect  expense  may  be 
allocated  to  the  amount  of  settlements  with 
subcontractor/subgranlees:  provided  that  the 
amount  allocated  is  otherwise  consistent 
wiih  the  basic  guidelines  contained  in 
Attachment  A  to  this  Appendix.  The  indirect 
expense  so  allocated  shall  exclude  the  same 
and  similar  costs  claimed  directly  or 
indirectly  as  settlement  expenses. 

49.  Training  and  education  costs. 

a.  Costs  of  preparation  and  maintenance  of 
a  program  of  instruction  including  but  not 
limited  to  on-the-job.  classroom,  and 
apprenticeship  training,  designed  to  increase 
the  vocational  effectiveness  of  employees, 
including  training  materials,  textbooks, 
salaries  or  wages  of  trainees  (excluding 
overtime  compensation  which  might  arise 
therefrom),  and  (i)  salaries  of  the  director  of 
training  and  staff  when  the  training  program 
is  conducted  by  the  organization:  or  (ii) 
tuition  and  fees  when  the  training  is  in  an 
institution  not  operated  by  the  organization, 
are  allowable. 

b.  Costs  of  part-tiine  education,  at  an 
undergraduate  or  postgraduate  college  level, 
including  that  provided  at  the  organization's 
own  facilities,  are  allowable  only  when  the 
course  or  degree  pursued  is  relative  to  the 
field  in  which  the  employee  is  now  working 
or  may  reasonably  be  expected  to  work,  and 
are  limited  to: 

(1)  Training  materials. 

(2)  Textbooks.  , 

(3)  Fees  charges  by  the  educational 
institution. 

(4)  Tuition  charged  by  the  educational 
institution,  or  in  lieu  of  tuition,  instructors' 
salaries  and  the  related  share  of  indirect 
costs  of  the  educational  institution  to  the 
extent  that  the  sum  thereof  is  not  in  excess  of 
the  tuition  which  would  have  been  paid  to 
the  participating  educational  institution. 

(5)  Salaries  and  related  costs  of  instructors 
who  are  employees  of  the  organization. 

(6)  Straight-time  compensation  of  each       f,- 
employee  for  time  spent  attending  classes 
during  working  hours  not  in  excess  of  156 
hours  per  year  and  only  to  the  extent  that  '' 


circumstances  do  not  permit  the  operation  of 
classes  or  attendance  at  classes  after  regular 
working  hours;  otherwise  such  compensation 
Is  unallowable. 

c.  Costs  of  tuition,  feet,  training  materials, 
and  textbooks  (but  not  subsistence,  salary,  or 
any  other  emoluments]  in  connection  with 
full-time  education,  including  that  provided  at 
the  organization's  own  facilities,  at  a 
postgraduate  (but  not  undergraduate)  college 
level,  are  allowable  only  when  the  course  or 
degree  pursued  is  related  to  the  field  in  which 
the  employee  is  now  working  or  may 
reasonably  be  expected  to  work,  and  only 
where  the  costs  receive  the  prior  approval  of 
the  awarding  agency.  Such  costs  are  limited 
to  the  costs  attributable  to  a  total  period  not 
to  exceed  one  school  year  for  each  employee 
so  trained.  In  unusual  cases  the  period  may 
be  extended. 

d.  Costs  of  attendance  of  up  to  16  weeks 
per  employee  per  year  at  specialized 
programs  specifically  designed  to  enhance 
the  effectiveness  of  executives  or  managers 
or  to  prepare  employees  for  such  positions 
are  allowable.  Such  costs  include  enrollment 
fees,  training  materials,  textbooks  and 
related  charges,  employees'  salaries, 
subsistence,  and  travel  Costs  allowable 
under  this  paragraph  do  not  include  those  for 
courses  that  are  part  of  a  degree-oriented 
curriculum,  which  are  allowable  only  to  the 
extent  set  forth  in  b.  and  c.  above. 

e.  Maintenance  expense,  and  normal 
depreciation  or  fair  rental,  on  iacilities 
owned  or  leased  by  the  organization  for 
training  purposes  are  allowable  to  the  extent 
set  forth  in  paragraphs  9,  23,  and  43. 

{.  Contributions  or  donations  to 
educational  or  training  institutions,  including 
t'ne  donation  of  facilities  or  other  properties, 
and  scholarships  or  fellowships,  are 
unallowable. 

g.  Training  and  education  costs  in  excess  of 
those  otherwise  allowable  under  paragraphs 
b.  and  c.  of  this  paragraph  may  be  allowed 
with  prior  approval  of  the  awarding  agenr:y. 
To  be  considered  for  approval,  the 
organization  must  demonstrate  that  such 
costs  are  consistently  incurred  pursuant  to  an 
established  training  and  education  prngrani, 
and  that  the  course  or  degree  pursued  is 
relative  to  the  field  in  which  the  employee  is 
now  working  or  may  rcusonably  be  expected 
to  work. 

50.  Transportation  costs.  Transportation 
costs  include  freight,  express,  cartage,  and 
postage  charges  relating  either  to  goods 
purchased,  in  process,  or  delivered.  These 
costs  are  allowable.  When  such  costs  can 
readily  be  identified  with  the  items  involved, 
they  may  be  directly  charged  as 
transportation  costs  or  added  to  the  cost  of 
such  items  (see  paragraph  24).  Where 
identification  with  the  materials  received 
cannpt  readily  be  made,  transportation  costs 
may  be  charged  to  the  appropriate  indirect 
cost  accounts  if  the  organization  follows  a 
consistent  equitable  procedure  in  this 
respect. 

51.  Travel  costs. 

a.  Travel  costs  are  the  expenses  for 
transportation,  lodging,  subsistence,  and 
related  items  incurred  by  employees  who  are 
in  travel  status  on  official  business  of  the 
organization.  Travel  costs  are  allowable 

I  ' 


subject  to  paragrapha  b.  through  e.  below, 
when  they  are  directly  attribuuble  to  specific 
woric  under  an  award  or  are  incurred  in  the 
normal  course  of  administration  of  the 
organizatioa 

b.  Such  costs  may  be  charged  on  an  actual 
basis,  on  a  per  diem  or  mileage  basis  in  lieu 
of  actual  costs  incurred,  or  on  a  combination 
of  the  two,  provided  the  method  used  results 
in  charges  consistent  with  those  normally 
allowed  by  the  organization  in  its  regular 
operations, 

c.  The  difference  in  cost  between  first-class 
air  accommodations  and  less  than  fir»t-^lH«» 
air  accommodations  is  unallowable  except 
when  less  than  first-class  air 
accommodations  are  not  reasonably 
available  to  meet  necessary  mission 
requirements,  such  as  where  less  than  first- 
class  accommodations  would  (i)  require 
circuitous  routing,  (ii)  require  travel  during 
unreasonable  hours,  (iii)  greatly  increase  the 
duration  of  the  flight  (iv)  result  in  additional 
costs  which  would  offset  the  transportation 
savings,  or  (v)  offer  accommodations  which 
are  not  reasonably  adequate  for  the  medical 
needs  of  the  traveler. 

d.  Necessary  and  reasonable  costs  of 
family  movements  and  personnel  movements 
of  a  special  or  mass  nature  are  allowable, 
pursuant  to  paragraphs  41  and  42,  subject  to 
allocation  on  the  basis  of  work  or  time  period 
benefited  when  appropriate.  Advance 
agreements  are  particularly  important. 

e.  Direct  charges  for  foreign  travel  costs  are 
allowable  only  when  the  travel  has  received 
prior  approval  of  the  awarding  agency.  Each 
separate  foreign  trip  must  be  approved.  For 
purposes  of  this  provision,  foreign  travel  is 
defined  as  any  travel  outside  of  Canada  and 
the  United  States  and  its  territories  and 
possessions.  However,  for  an  organization 
located  in  foreign  countries,  the  term  "foreign 
travel"  means  travel  outside  that  country. 

Attachment  C  to  Appendix  B — Nonprofit 
Organizations  not  Subject  to  this  Appendix 
Aerospace  Corporation,  El  Segundo, 

California 
Argonne  Universities  Association,  Chicago, 

Illinois 
Associated  Universities,  Incorporated,  I 

Washington,  D.C. 
Associated  Universities  for  Research  and 

Astronomy,  Tucson,  Arizona 
Atomic  Casualty  Commission,  Washington, 

DC. 
Batlelle  Memorial  Institute,  Headquartered  in 

Columbus,  Ohio 
Brookhaven  National  Laboratory,  Upton, 

New  York 
Center  for  Energy  and  Environmental 

Research  (CEER),  (University  of  Puerto 

Rico)  Commonwealth  of  Puerto  Rico 
Charles  Stark  Draper  Laboratory,' 

Incorporated,  Cambridge,  Massachusetts 
Comparative  Animal  Research  Laboratory 

(CARL) 
(University  of  Tennessee),  Oak  Ridge, 

Tennessee 
Environmental  Institute  of  Michigan,  Ann 

Arbor,  Michigan 
Hanford  Environmental  Health  Foundation. 

Richland,  Washington 
irr  Research  Insititute,  Chicago,  Illinois 


44754 Federal  Regiater  /  Vol.  53.  No.  214  /  Friday.  November  4.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  214  /  Friday.  November  4,  1988  /  Proposed  Rules 4475S 


Institute  for  Defense  Analysis.  Arlington. 

Virginia 
Institute  of  Gas  Technology,  Chicago,  Illinois 
Midwest  Research  Institute,  Headquartered 

in  Kansas  City,  Missouri 
Mitre  Corporation,  Bedford.  Massachusetts 
Montana  Energy  Research  and  Development 

Institute.  Inc.  (MERDI).  Butte,  Montana 
National  Radiological  Astronomy 

Observatory,  Green  Bank.  West  Virginia 
Oak  Ridge  Associated  Universities.  Oak 

Ridge,  Tennessee 
Project  Management  Corporation.  Oak  Ridge. 

Tennessee 
Rand  Corporation.  Santa  Monica,  California 
Research  Triangle  Institute,  Research 

Triangle  Park.  North  Carolina 
Riverside  Research  Institute,  New  York.  New 

York 
Sandia  Corporation,  Albuquerque,  New 

Mexico 
Southern  Research  Institute.  Birmingham, 

Alabama 
Southwest  Research  Institute,  San  Antonio, 

Texas 
SRI  International,  Menlo  Park.  California 
Syracuse  Research  Corporation.  Syracuse, 

New  York 
Universities  Research  Association. 
Incorporated  (National  Acceleration  Lab], 

Argonne,  Illinois 
Universities  Corporation  for  Atmospheric 

Research.  Boulder,  Colorado 
Nonprofit  Insurance  Companies  such  as  Blue 

Cross  and  Blue  Shield  Organizations 
Other  nonprofit  organizations  as  negotiated 

with  awarding  agencies. 
(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474; 
OMB  Circulars  A-IOZ,  A-110,  and  A-122] 

j.  Appendix  C  to  Part  74  is  added,  to 
read  as  follows: 

Appendix  C  to  Part  74 — Co«t  Prindplea  for 
Educational  Institutions  (OMB  Circular  A-21) 

Table  of  Contents 

A.  Purpose  and  Scope 

1.  Objectives. 

2.  Policy  guides. 

3.  Application. 

B.  Definition  of  Terms 

1.  Major  functions  of  an  institution. 

a.  Instruction. 

b.  Organized  research. 

c  Other  sponsored  activities, 
d.  Other  institutional  acti-/ities. 

2.  Sponsored  agreement 

3.  Allocation. 

C.  Basic  Considerations 

1.  Composition  of  total  costs. 

2.  Factors  affecting  allowability  of  costs. 

3.  Reasonable  costs. 

4.  Allocable  costs. 

5.  Applicable  credits. 

6.  Costs  incurred  by  State  and  local 
governments. 

7.  Limitations  on  allowance  of  costs. 

D.  Direct  Costs 

1.  General. 

2.  Application  to  sponsored  agreements. 

E.  Indirect  Costs 

1.  General. 

2.  Criteria  for  distribution. 

F.  Identification  and  Assignment  of  Indirect 

cogis 


1.  Depreciation  and  use  allowances. 

2.  Operation  and  maintenance  expenses. 

3.  General  administration  and  general 
expenses. 

4.  Departmental  administration  expenses. 

5.  Sponsored  projects  administration. 

6.  Library  Expenses. 

7.  Student  administration  and  services. 

8.  Offset  for  indirect  expenses  otherwise 
provided  for  by  the  Government. 

G.  Determination  and  application  of  Indirect 
Cost  Rate  or  Rates 

1.  Indirect  cost  pools. 

2.  The  distribution  basis. 

3.  Negotiated  lump  sum  for  indirect  costs. 

4.  Predetermined  fixed  rates  for  indirect 
costs. 

5.  Negotiated  fixed  rates  and  carry-forward 
provisions. 

H.  Simplified  Method  for  Small  Institutions 

1.  General. 

2.  Simplified  procedure. 

).  General  Provisions  for  Selected  Items  of 
Cost 

1.  Advertising  costs. 

2.  Bad  debts. 

3.  Civil  defense  costs. 

4.  Commencement  and  convocation  costs. 

5.  Communication  costs. 

e.  Compensation  for  personal  services. 

7.  Contingency  provisions. 

8.  Deans  of  faculty  and  graduate  schools. 

9.  Depreciation  and  use  allowances. 

10.  Donated  services  and  property. 

11.  Employee  morale,  health,  and  welfare 
coats  and  credits. 

12.  Entertainment  costs. 

13.  Equipment  and  other  capital 
expenditures. 

14.  Fines  and  penalties. 

15.  Fringe  benefits. 

16.  Insurance  and  indemnification. 

17.  Interest,  fund  raising,  and  investment 
management  costs. 

18.  Labor  relations  costs. 

19.  Losses  on  other  sponsored  agreements 
or  contracts. 

20.  Maintenance  and  repair  costs. 

21.  Material  costs. 

22.  Memberships,  subscriptions,  and 
professional  activity  costs. 

23.  Patent  costs. 

24.  Plant  security  costs. 

25.  Preagreement  costs. 

26.  Professional  services  costs. 

27.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets. 

28.  Proposal  costs. 

29.  Public  information  services  costs. 

30.  Rearrangement  and  alteration  costs. 

31.  Reconversion  costs. 

32.  Recruiting<:o8ts. 

33.  Rental  costs  of  buildings  and 
equipment. 

34.  Royalties  and  other  costs  for  use  of 
patents. 

35.  Sabbatical  leave  costs. 

36.  Scholarships  and  student  aid  costs. 

37.  Severance  pay. 

38.  Specialized  service  facilities. 

39.  Special  services  costs. 

40.  Student  activity  costs. 

41.  Taxes. 

42.  Transportation  costs. 


43.  Travel  costs. 

44.  Termination  costs  applicable  to 
sponsored  agreements. 

K.  Certification  of  Charges 

A.  Purpose  and  Scope 

1.  Objective.  This  Appendix  provides 
principles  for  determining  the  costs 
applicable  to  research  and  development, 
training,  and  other  sponsored  work 
performed  by  colleges  and  universities  under 
grants,  contracts,  and  other  agreements  with 
the  Federal  Government.  These  agreements 
are  referred  to  as  sponsored  agreements. 

2.  Policy  guides.  The  successful  application 
of  these  cost  accounting  principles  requires 
development  of  mutual  understanding 
between  representatives  of  universities  and 
of  the  Federal  Government  as  to  their  scope, 
implementation,  and  interpretation.  It  is 
recognized  that — 

a.  The  arrangements  for  Federal  agency 
and  institutional  participation  in  the 
financing  of  a  research,  training,  or  other 
project  are  properly  subject  to  negotiation 
between  the  agency  and  the  institution 
concerned,  in  accordance  with  such 
Government-wide  criteria  or  legal 
requirements  as  may  be  applicable. 

b.  Each  institution,  possessing  its  own 
unique  combination  of  staff,  facilities,  and 
experience,  should  be  encouraged  to  conduct 
research  and  educational  activities  in  a 
manner  consonant  with  its  own  academic 
philosophies  and  institutional  objectives. 

c.  The  dual  role  of  students  engaged  in 
research  and  the  resulting  benefits  to 
sponsored  agreements  are  fundamental  to  the 
research  effort  and  shall  be  recognized  in  the 
application  of  these  principles. 

d.  Each  institution,  in  the  fulfillment  of  its 
obligations,  should  employ  soimd 
management  practices. 

e.  The  application  of  these  costs  accounting 
principles  should  require  no  significant 
changes  in  the  generally  accepted  accounting 
practices  of  colleges  and  universities. 
Howei^er.  the  accounting  practices  of 
individual  colleges  and  universities  must 
support  the  accumulation  of  costs  as  required 
by  the  principles,  and  must  provide  for 
adequate  documentation  to  support  costs 
charged  to  sponsored  agreements. 

f.  Cognizant  Federal  agencies  involved  in 
negotiating  indirect  cost  rates  and  auditing 
should  assure  that  institutions  are  generally 
applying  these  cost  accounting  principles  on 
a  consistent  basis.  Where  wide  variations 
exist  in  the  treatment  of  a  given  cost  item 
among  institutions,  the  reasonableness  and 
equitableness  of  such  treatments  should  be 
fully  considered  during  the  rate  negotiations 
and  audit. 

3.  Application.  These  principles  shall  be 
used  in  determining  the  allowable  costs  of 
work  performed  by  colleges  and  universities 
under  sponsored  agreements.  The  principles 
shall  also  be  used  in  determining  the  costs  of 
work  performed  by  such  institutions  under 
subgrants.  cost-reimbursement  subcontracts, 
and  other  awards  made  to  them  under 
sponsored  agreements.  They  also  shall  be 
used  as  a  guide  in  the  pricing  of  fixed-price 
contracts  and  subcontracts  where  costs  are 


used  in  determining  the  appropriate  price. 
The  principles  do  not  apply  to: 

a.  Arrangements  under  which  Federal 
financing  is  in  the  form  of  loans,  scholarships, 
fellowships,  traineeships,  or  other  fixed 
amounts  based  on  such  items  as  education 
allowance  or  published  tuition  rates  and  fees 
of  an  institution. 

b.  Capitation  awards. 

c.  Other  awards  under  which  the  institution 
is  not  required  to  account  to  the  Government 
for  actual  costs  incurred. 

B.  Definition  of  Terms 

1.  Major  functions  of  an  institution  refers 
instruction,  organized  research,  other 
sponsored  activities,  and  other  institutional 
activities  as  defined  below: 

a.  Instruction  means  the  teaching  and 
training  activities  of  an  institution.  Except  for 
research  training  as  provided  in  c.  below,  this 
term  includes  all  teaching  and  training 
activities,  whether  they  are  offered  for  credits 
toward  a  degree  or  certificate  or  on  a 
noncredit  basis,  and  whether  they  are  offered 
through  regular  academic  departments  or 
separate  divisions,  such  as  a  summer  school 
division  or  an  extension  division.  Also 
considered  part  of  this  major  function  are 
departmental  research,  and,  where  agreed  to, 
university  research. 

(1)  Sponsored  instruction  and  training 
means  specific  instructional  or  training 
activity  established  by  grant,  contract,  or 
cooperative  agreement.  For  purposes  of  the 
cost  principles,  this  activity  may  be 
considered  a  major  function  even  though  an 
institution's  accounting  treatment  may 
include  it  in  the  instruction  function. 

(2)  Departmental  research  means  research 
development  and  scholariy  activities  that  are 
not  organized  research  and.  consequently, 
are  not  separately  budgeted  and  accounted 
for.  Departmental  research,  for  purposes  of 
this  document,  is  not  considered  as  a  major 
function,  but  as  a  part  of  the  instruction 
function  of  the  institution. 

b.  Organized  research  means  all  research 
and  development  activities  of  an  institution 
that  are  separately  budgeted  and  accounted 
for.  It  includes: 

(1)  Sponsored  research  means  all  research 
and  development  activities  that  are 
sponsored  by  Federal  and  non-Federal 
agencies  and  organizations.  This  term 
includes  activities  involving  the  training  of 
individuals  in  research  techniques 
(commonly  called  research  training)  where 
such  activities  utilize  the  same  facilities  as 
other  research  and  development  activities 
and  where  such  activities  are  not  included  in 
the  instruction  function. 

(2)  University  research  means  all  research 
and  development  activities  that  are 
separately  budgeted  by  the  institution  under 
an  internal  application  of  institutional  funds. 
University  research,  for  purposes  of  this 
document,  may  be  considered  a  part  of  the 
instruction  function,  or  may  be  combined 
with  sponsored  research  under  the  function, 
of  organized  research,  or  may  be  treated  as  a 
separate  major  function,  as  agreed  to  with 
the  cognizant  agency. 

c.  Other  sponsored  activities  means 
programs  and  projects  financed  by  Federal 
and  non-Federal  agencies  and  organizations 
which  involve  the  performance  of  work  other 


than  instruction  and  organized  research. 
Elxamples  of  such  programs  and  projects  are 
health  service  projects,  and  community 
service  programs.  However,  when  any  of 
these  activities  are  undertaken  by  the 
institution  without  outside  support,  they  may 
be  classified  as  other  institutional  activities. 

d.  Other  institutional  activities  means  all 
activities  of  an  institution  except:  (1] 
instruction,  departmental  research,  organized 
research,  and  other  sponsored  activities,  as 
defined  above;  (2]  indirect  cost  activities 
identified  in  Section  F,  and  (3)  specialized 
service  facilities  described  in  Section  138. 
Other  institutional  activities  include 
operation  of  residence  halls,  dining  halls, 
hospitals  and  clinics,  student  unions, 
intercollegiate  athletics,  bookstores,  faculty 
housing,  student  apartment,  guest  houses, 
chapels,  theaters,  public  museums,  and  other 
similar  auxiliary  enterprises.  This  definition 
also  includes  any  other  categories  of 
activities,  costs  of  which  are  "unallowable" 
to  sponsored  agreements,  unless  otherwise 
indicated  in  the  agreements. 

d.  Other  institutional  activities  means  all 
activities  of  an  institution  except:  (1) 
instruction,  departmental  research,  organized 
research,  and  other  sponsored  activities,  as 
defined  above;  (2]  indirect  cost  activities 
identified  in  Section  F,  and  (3)  specialized 
service  facilities  described  in  Section  ]38. 
Other  institutional  activities  include 
operation  of  residence  halls,  dining  halls, 
hospitals  and  clinics,  student  unions, 
intercollegiate  athletics,  bookstores,  faculty 
housing,  student  apartment  guest  houses, 
chapels,  theaters,  public  museums,  and  other 
similar  auxiliary  enterprises.  This  definition 
also  includes  any  other  categories  of 
activities,  costs  of  which  are  "unallowable" 
to  sponsored  agreements,  unless  otherwise 
indicated  in  the  agreements. 

2.  Sponsored  agreement,  for  purposes  of 
this  circular,  means  any  grant  contract  or 
other  agreement  between  the  institution  and 
the  Federal  Government. 

3.  Allocation  means  the  process  of 
assigning  a  cost  or  a  group  of  costs,  to  one  or 
more  cost  objectives,  in  reasonable  and 
realistic  proportion  to  the  benefit  provided  or 
other  equitable  relationship.  A  cost  objective 
may  be  a  major  function  of  the  institution,  a 
particular  service  or  project,  a  sponsored 
agreement  or  an  indirect  cost  activity,  as 
described  in  Section  F.  The  process  may 
entail  assigning  a  cost(s)  directly  to  a  final 
cost  objective  or  through  one  or  more 
intermediate  costs  objectives. 

C.  Basic  Considerations 

1.  Composition  of  total  costs.  The  cost  of  a 
sponsored  agreement  is  comprised  of  the 
allowable  direct  costs  incident  to  its 
performance,  plus  the  allocable  portion  of  the 
allowable  indirect  costs  of  the  institution, 
less  applicable  credits  as  described  in  5 
below. 

2.  Factors  affecting  allowability  of  costs. 
The  tests  of  allowability  of  costs  under  these 
principles  are:  (a]  they  r^ust  be  reasonable; 
(b)  they  must  be  allocable  to  sponsored 
agreements  under  the  principles  and  methods 
provided  herein:  (c)  they  must  be  given 
consistent  treatment  through  application  of 
those  generally  accepted  accounting 
principles  appropriate  to  the  circumstances; 


and  (d)  they  must  conform  to  any  limitations 
or  exclusions  set  forth  in  these  principles  or 
in  the  sponsored  agreement  as  to  types  and 
amounts  or  costs  items. 

3.  Reasonable  costs.  A  cost  may  be 
considered  reasonable  if  the  nature  of  the 
goods  or  services  acquired  or  applied,  and 
the  amount  involved  therefor,  reflect  the 
action  that  a  prudent  person  would  have 
taken  under  the  circumstances  prevailing  at 
the  time  the  decision  to  incur  the  cost  was 
made.  Major  considerations  involved  in  the 
determination  of  the  reasonableness  of  a  cost 
are:  (a]  whether  or  not  the  cost  is  of  a  type  <^ 
generally  recognized  as  necessary  for  the 
operation  of  the  institution  of  the 
performance  of  the  sponsored  agreement  (b) 
the  restraints  or  requirements  imposed  by 
such  factors  as  arm's-length  bargaining, 
Federal  and  State  laws  and  regulations,  and 
sponsored  agreement  terms  and  conditions: 
(c)  whether  or  not  the  individuals  concerned 
acted  with  due  prudence  in  the 
circumstances,  considering  their 
responsibilities  to  the  institution,  it 
employees,  its  students,  the  Government  and 
the  public  at  large;  and  (d]  extent  to  which 
the  actions  taken  with  respect  to  the 
incurrence  of  the  cost  are  consistent  tvith 
established  institutional  policies  and 
practices  applicable  to  the  work  of  the 
institution  generally,  including  sponsored 
agreements. 

4.  Allocable  costs. 

a.  A  cost  is  allocable  to  a  particular  cost 
objective  (i.e.,  a  specific  function,  project, 
sponsored  agreement,  department  or  the 
like)  if  the  goods  or  services  involved  are 
chaigeable  or  assignable  to  such  cost 
objective  in  accordance  with  relative  benefits 
received  or  other  equitable  relationship. 
Subject  to  the  foregoing,  a  cost  is  allocable  to 
a  sponsored  agreement  if  (1)  it  is  incurred 
solely  to  advance  the  work  under  the 
sponsored  agreement  (2)  its  benefits  both  the 
sponsored  agreement  and  other  work  of  the 
institution,  in  proportions  that  can  be 
approximated  through  use  of  reasonable 
methods,  or  (3)  it  is  necessary  to  the  overall 
operation  of  the  institution  and,  in  light  of  the 
principles  provided  in  this  Appendix,  is 
deemed  to  be  assignable  in  part  to  sponsored 
projects.  Where  the  purchase  of  equipment  or 
other  capital  items  is  s[>ecifically  authorized 
under  a  sponsored  agreement  the  amounts 
thus  authorized  for  such  purchases  are 
assignable  to  the  sponsored  agreement 
regardless  of  the  use  that  may  subsequently 
be  made  of  the  equipment  or  other  capital 
items  involved. 

b.  Any  costs  allocable  to  a  particular 
sponsored  agreement  under  the  standards 
provided  in  this  Appendix  may  not  be  shifted 
to  other  sponsored  agreements  in  order  to 
meet  deficiencies  caused  by  overruns  or 
other  fund  considerations,  to  avoid 
restrictions  imposed  by  law  or  by  terms  of 
the  sponsored  agreement  or  for  other  reasons 
of  convenience. 

5.  Applicable  credits. 

a.  The  term  applicable  credits  refers  to 
those  receipts  or  negative  expenditures  that 
operate  to  offset  or  reduce  direct  or  indirect 
cost  items.  Typical  examples  of  such 
transactions  are:  purchase  discounts,  rebates. 
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or  allowances;  recoveries  or  indemnities  on 
losses:  and  adjustments  of  overpayments  or 
erroneous  charges.  This  term  also  includes 
"educational  discounts"  on  products  or 
services  provided  speciflcally  to  educational 
institutions,  such  as  discounts  on  computer 
equipment,  except  where  the  arrangement  is 
clearly  and  explicitly  identifled  as  a  gift  by 
the  vendor. 

b.  In  some  instances,  the  amounts  received 
from  the  Federal  Government  to  Hnance 
institutional  activities  or  service  operations 
should  be  treated  as  applicable  credits. 
Specifically,  the  concept  of  netting  such 
credit  items  against  related  expenditures 
should  be  applied  by  the  institution  in 
determining  the  rates  or  amounts  to  be 
charged  to  sponsored  agreements  for  services 
rendered  whenever  the  facilities  or  other 
resources  used  in  providing  such  services 
have  been  Financed  directly,  in  whole  or  in 
part,  by  Federal  funds.  (See  Sections  F8.  J9a. 
and  J38  for  areas  of  potential  apphcation  in 
the  matter  of  direct  Federal  financing.) 

6.  Costs  incurred  by  State  and  local 
governments.  Costs  incurred  or  paid  by  State 
or  local  governments  on  behalf  of  their 
colleges  and  universities  for  fringe  benefit 
programs  such  as  pensio^osts  and  FICA 
and  any  other  costs  specifically  incurred  on 
behalf  of,  and  in  direct  benefit  to,  the 
institutions  are  allowable  costs  of  such 
institutions  whether  or  not  these  costs  are 
recorded  in  the  accounting  records  of  the 
institutions,  subject  to  the  following: 

a.  The  costs  meet  the  requirements  of  Cl 
through  5  above. 

b.  The  costs  are  properly  supported  by  cost 
allocation  plans  in  accordance  with 
applicable  Federal  cost  accounting  principles 

c.  The  costs  are  not  otherwise  borne 
directly  or  indirectly  by  the  Federal 
Government. 

7.  Limitations  on  allowance  costs. 
Sponsored  agreements  may  be  subject  to 
statutory  requirements  that  limit  the 
allowance  of  costs.  When  the  maximum 
amount  allowable  under  a  limitation  is  less 
than  the  total  amount  determined  in 
accordance  with  the  principles  in  this 
Appendix,  the  amount  not  recoverable  under 
a  sponsored  agreement  may  not  be  charged 
to  other  sponsored  agreements. 

D.  Direct  Costs 

1.  General  Direct  costs  are  those  costs  that 
can  be  identified  specifically  with  a 
particular  sponsored  project,  and 
instructional  activity,  or  any  other 
institutional  activity;  or  that  can  be  directly 
assigned  to  such  activities  relatively  easily 
with  a  high  degree  of  accuracy. 

2.  Application  to  sponsored  agreements. 
Identification  with  the  sponsored  work  rather 
than  the  nature  of  the  goods  and  services 
involved  is  the  determining  factor  in 
distinguishing  direct  from  indirect  costs  of 
sponsored  agreements.  Typical  costs  charged 
directly  to  a  sponsored  agreement  are  the 
compensation  of  employees  for  performance 
of  work  under  the  sponsored  agreement, 
including  related  fringe  benefit  costs  to  the 
extent  they  are  consistently  treated,  in  hke 
circumstances,  by  the  institution  as  direct 
rather  than  indirect  costs;  the  costs  of 
materials  consumed  or  expended  in  the 


performance  of  the  work;  and  other  items  of 
expense  incurred  for  the  sponsored 
agreement,  including  extraordinary  utility 
consumption.  The  cost  of  materials  supplied 
from  stock  or  services  rendered  by 
specialized  facilities  or  other  institutional 
service  operations  may  be  included  as  direct 
costs  of  sponsored  agreements,  provided  such 
items  are  consistently  treated,  in  like 
circumstances,  by  the  institution  as  direct 
rather  than  indirect  costs,  and  are  charged 
imder  a  recognized  method  of  computing 
actual  costs,  and  conform  to  generally 
accepted  cost  accounting  practices 
consistently  followed  by  the  institution. 
E.  Indirect  Costs 

1.  General.  Indirect  costs  are  those  that  are 
incurred  for  common  or  joint  objectives  and 
therefore  cannot  be  identified  readily  and 
specifically  with  a  particular  sponsored 
project,  and  instructional  activity,  or  any 
other  institutional  activity.  At  educational 
institutions  such  costs  normally  are  classified 
under  the  following  indirect  cost  categories: 
depreciation  and  use  allowances,  general 
administration  expenses,  sponsored  projects 
administration  expenses,  operation  and 
maintenance  expenses,  library  expenses, 
departmental  administration  expenses,  and 
student  administration  and  services. 

2.  Criteria  for  distribution. 

3.  Base  period.  A  base  period  for 
distribution  of  indirect  costs  is  the  period 
during  which  the  costs  are  incurred.  The  base 
period  normally  should  coincide  with  the 
fiscal  year  established  by  the  institution,  but 
in  any  event  the  base  period  should  be  so 
selected  as  to  avoid  inequities  in  the 
distribution  of  costs. 

b.  Need  for  cost  groupings.  The  derail 
objective  of  the  indirect  cost  allocation    '^  • 
process  is  to  distribute  the  indirect  costs  v 
described  in  Section  F  to  the  major  functions 
of  the  institution  in  proportions  reasonably 
consistent  «vith  the  nature  and  extent  of  their 
use  of  the  institution's  resources.  In  order  to 
achieve  this  objective,  it  may  be  necessary  to 
provide  for  selective  distribution  by 
establishing  separate  groupings  of  cost  within 
one  or  more  of  the  indirect  cost  categories 
referred  to  in  El  above.  In  general,  the  cost 
groupings  established  within  a  category 
should  constitute,  in  each  case,  a  pool  of 
those  items  of  expense  that  are  considered  to 
be  of  like  nature  in  terms  of  their  relative 
contribution  to  (or  degree  of  remoteness 
from)  the  particular  cost  objectives  to  which 
distribution  is  appropriate.  Cost  groupings 
should  be  established  considering  the  general 
guides  provided  in  c  below.  Each  such  pool  or 
cost  grouping  should  then  be  distributed 
individually  to  the  related  cost  objectives, 
used  the  distribution  base  or  method  most 
appropriate  in  the  light  of  the  guides  set  forth 
in  d  below. 

c.  General  considerations  on  cost 
groupings.  The  extent  to  which  separate  cost 
groupings  and  selective  distribution  would  be 
appropriate  at  an  institution  is  a  matter  of 
judgment  to  be  determined  on  a  case-by-case 
basis.  Typical  situations  which  may  warrant 
the  establishment  of  two  or  more  separate 
cost  groups  (based  on  account  classification 
or  analysis)  within  an  indirect  cost  category 
include  but  are  not  limited  to  the  following: 

(1)  Where  certain  items  or  categories  of 
expense  relate  solely  to  one  of  the  major 


functions  of  the  institution  or  to  less  than  all 
functions,  such  expenses  should  be  set  aside 
as  a  separate  cost  grouping  for  direct 
assignment  or  selective  allocation  in 
accordance  with  the  guides  provided  in  E2b 
and  d. 

(2)  Where  any  types  of  expense  ordinarily 
treated  as  general  administration  or 
departmental  administration  are  charged  to 
sponsored  agreements  as  direct  costs, 
expenses  applicable  to  other  activities  of  the 
institution  when  incurred  for  the  same 
purposes  in  like  circumstances  must,  through 
separate  cost  groupings,  be  excluded  from  the 
indirect  costs  allocable  to  those  sponsored 
agreements  and  included  in  the  direct  cost  of 
other  activities  for  cost  allocation  purposes. 

(3)  Where  it  is  determined  that  certain 
expenses  are  for  the  support  of  a  service  unit 
or  facility  whose  output  is  susceptible  of 
measurement  on  a  workload  or  other 
quantitative  basis,  such  expenses  should  be 
set  aside  as  a  separate  cost  grouping  for 
distribution  on  such  basis  to  organized 
research,  instructional,  and  other  activities  at 
the  institution  or  within  the  department. 

(4)  Where  activities  provide  their  own 
purchasing,  personnel  administration, 
building  maintenance  or  similar  service,  the 
distribution  of  general  administration  and 
general  expenses,  or  operation  and 
maintenance  expenses  to  such  activities 
should  be  accomplished  through  cost 
groupings  which  include  only  that  portion  of 
central  indirect  costs  (such  as  for  overall 
management)  which  are  properly  allocable  to 
such  activities. 

(5)  Where  the  institution  elects  to  treat 
fringe  benefits  as  indirect  charges,  such  costs 
should  be  set  aside  as  a  separate  cost 
grouping  for  selective  distribution  to  related 
cost  objectives. 

(6)  The  number  of  separate  cost  groupings 
within  a  category  should  be  held  within 
practical  limits,  after  taking  into 
consid^ation  the  materiality  of  the  amounts 
involved  and  the  degree  of  precision 
attainable  through  less  selective  methods  of 
distribution. 

d.  Selection  of  distribution  method. 

(1)  Actual  conditions  must  be  taken  into 
account  in  selecting  the  method  or  base  to  be 
used  in  distributing  individual  cost  groupings. 
The  essential  consideration  in  selecting  a 
base  is  that  it  be  the  one  best  suited  for 
assigning  the  pool  of  costs  to  cost  objectives 
in  accordance  with  benefits  derived;  a 
traceable  cause  and  effect  relationship;  or 
logic  and  reason,  where  neither  benefit  nor 
cause  and  effect  relationship  is  determinable. 

(2)  Where  a  cost  grouping  can  be  identified 
directly  with  the  cost  objective  benefited,  it 
should  be  assigned  to  that  cost  objective. 

(3)  Where  the  expenses  in  a  cost  grouping 
are  more  general  in  nature,  the  distribution 
may  be  based  on  a  cost  analysis  study  which 
results  in  an  equitable  distribution  of  the 
costs.  Such  cost  analysis  studies  may  take 
into  consideration  weighting  factors, 
population,  or  space  occupied  if  approporiate. 
Cost  analysis  studies,  however,  must  (a)  be 
appropriately  documented  in  sufficient  detail 
for  subsequent  review  by  the  cognizant 
Federal  agency,  (b)  distribute  the  costs  to  the 
related  cost  objectives  in  accordance  with 


the  relative  benefits  derived,  (c)  be 
statistically  sound,  (d)  be  performed 
specifically  at  the  institution  at  which  the 
results  are  to  be  used,  and  (e)  be  reviewed 
periodically,  but  not  less  frequently  than 
every  two  years,  updated  if  necessary,  and 
used  consistently.  Any  assumptions  made  in 
the  study  must  be  stated  and  explained.  The 
use  of  cost  analysis  studies  and  periodic 
changes  in  the  method  of  cost  distribution 
must  be  fully  justified. 

(4)  If  a  cost  analysis  study  is  not 
performed,  or  if  the  study  does  not  result  in 
an  equitable  distribution  of  the  costs,  the 
distribution  shall  be  made  in  accordance  with 
the  appropriate  base  cited  in  Section  F., 
unless  one  of  the  following  conditions  is  met: 
(a)  it  can  be  demonstrated  that  the  use  of  a 
different  base  would  result  in  a  more 
equitable  allocation  of  the  costs,  or  that  a 
more  readily  available  base  would  not 
increase  the  costs  charged  to  sponsored 
agreements,  or  (b)  the  institution  qualifies  for. 
and  elects  to  use,  the  simplified  method  for 
computing  indirect  cost  rates  described  in 
Section  H. 

e.  Order  of  Distribution. 

(1)  Indirect  cost  categories  consist  of 
depreciation  and  use  allowance,  operation 
and  maintenance,  general  administration  and 
general  expenses,  departmental 
administration,  sponsored  projects 
administration,  library  ,  and  student 
administration  and  services,  as  described  in 
Section  F. 

(2)  Depreciation  and  use  allowances, 
operation  and  maintenance  expenses,  and 
general  administrative  and  general  expenses 
should  be  allocated  in  that  order  to  the 
remaining  indirect  cost  categories  as  well  as 
to  the  major  functions  and  specialized  service 
facilities  of  the  institution.  Other  cost 
categories  may  be  allocated  in  the  order 
determined  to  be  most  appropriate  by  the 
institutions^  When  cross  allocation  of  costs  is 
made  as  provided  in  (3)  below,  this  order  of 
allocation  does  not  apply. 

(3)  Normally  an  indirect  cost  category  will 
be  considered  closed  once  it  has  been 
allocated  to  their  cost  objectives,  and  costs 
may  not  be  subsequently  allocated  to  it. 
However,  a  cross  allocation  of  cost  betM'een 
two  or  more  indirect  cost  categories  may  be 
used  if  such  allocation  will  result  in  a  more 
equitable  allocation  of  costs.  If  a  cross 
allocation  is  used,  an  appropriate 
modification  fo  the  composition  of  the 
indirect  cost  .•  ategories  described  in  Section 
F  is  required 

F.  Identification  and  Assignment  of  Indirect 
Coats 

1.  Depreciation  and  use  allowances. 

a.  The  expenses  under  this  heading  are  the 
portion  of  the  costs  of  the  institution's 
buildings,  capital  improvements  to  land  and 
buildings,  and  equipment  which  are 
computed  in  accordance  with  Section  ]9. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  in 
the  following  manner 

(1)  Depreciation  or  use  allowances  on 
buildings  used  exclusively  in  the  conduct  of  a 
single  function,  and  on  capital  improvements 
and  equipment  used  in  such  buildings,  shall 
be  assigned  to  that  function. 


(2)  Depreciation  or  uep  allowences  on 
buildings,  used  for  more  than  one  function, 
and  on  capital  improvements  and  equipment 
used  in  such  buildings,  shall  be  allocated  to 
t'ce  individual  functions  performed  in  each 
building  on  the  basis  of  usable  square  feet  of 
space,  excluding  common  areas  such  as 
hallways,  stairwell,  and  restrooms. 

(3)  Depreciation  or  use  allowances  on 
buildings  and  capital  improvements  where 
space  is  used  jointly,  and  on  equipment  used 
jointly,  shall  be  allocated  to  benefiting 
functions  in  proportion  to  the  total  salaries 
and  wages  applicable  to  the  joint  functions. 

(4)  Depreciation  or  use  allowances  on 
buildings,  capital  improvements,  and 
equipment  used  predominantly  for  one 
function  and  only  incidentally  for  otherfs). 
may  be  assigned  to  the  function  in  which  it  is 
used  predominantly. 

(5)  Depreciation  or  use  allowances  on 
certain  capital  improvements  to  land,  such  as 
paved  parking  areas,  fences,  sidewalks,  and 
the  like,  not  included  in  the  cost  of  buildings, 
shall  be  allocated  to  user  categories  of 
students  and  employees  of  a  full-time 
equivalent  basis.  The  amount  allocated  to  the 
student  category  shall  be  assigned  to  the 
instruction  functions  of  the  institution.  The 
amount  allocated  to  the  employee  category 
shall  be  further  allocated  to  the  major 
functions  of  the  institution  in  proportion  to 
the  salaries  and  wages  of  all  employees 
applicable  to  those  functions. 

2.  Operation  and  maintenance  expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  by  a  central 
service  organization  or  at  the  departmental 
level  for  the  administration,  supervision, 
operation,  maintenance,  preservation,  and 
protection  of  the  institution's  physical  plant. 
They  include  expenses  normally  incurred  for 
such  items  as  janitorial  and  utility  services; 
repairs  and  ordinary  or  normal  alterations  of 
buildings,  furniture  and  equipment;  and  care 
of  grounds  and  maintenance  and  operation  of 
buildings  and  other  plant  facilities.  The 
operation  and  maintenance  expenses 
category  should  also  include  the  fringe 
benefit  costs  applicable  to  the  salaries  and 
wages  included  therein,  and  depreciation  and 
use  allowance. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 

'  included  in  this  category  shall  be  allocated  in 
'  tlie  same  manner  as  described  in  Section  Plb 
for  depreciation  and  use  allowances. 

3.  General  administration  and  general ' 
expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  for  the  general 
executive  and  administrative  offices  of 
educational  institutions  and  other  expenses 
of  a  general  character  which  do  not  relate 
solely  to  any  major  function  of  the  institution: 
i.e.,  solely  to  (1)  instruction,  (2)  organized 
research,  (3)  other  sponsored  activities,  or  (4) 
other  institutional  activities.  The  general 
administration  and  general  expense  category 
should  also  include  the  fringe  benefit  costs 
applicable  to  the  salaries  and  wages  included 
therein,  an  appropriate  share  of  operation 
and  maintenance  expense,  and  depreciation 
and  use  allowances. 

General  administration  and  general 
expenses  shall  not  include  expenses  incurred 


within  nonuniversity-wide  deans'  offices, 
academic  departments,  organized  research 
units,  or  similar  organizational  units.  (See 
section  F.4.,  departmental  administration 
expenses.) 

Federal  agencies  may  authorize 
reimbursement  of  additional  costs  for 
department  heads  and  faculty  only  in 
exceptional  cases  where  an  institution  can 
demonstrate  undue  hardship  or  debiment  to 
project  perfoiTMdnce. 

b.  In  Uie  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  grouped 
first,  according  to  common  major  functions  of 
the  institution  to  which  they  render  services 
or  provide  benefits.  The  aggregate  expenses 
of  each  group  hhall  then  be  allocated  to 
serviced  or  benefited  functions  on  the 
modified  total  cost  basis.  Modified  total  costs 
consist  of  salaries  and  wages^ffinge  b^efits. 
materials  and  supplies,  services,  travel,  and 
subgrants  and  subcontracts  up  to  $25,000 
each.  When  an  activity  included  in  this 
indirect  cost  category  provides  a  service  cr 
product  to  another  institution  or  organization, 
and  appropriate  adjustment  must  be  made4o 
either  the  expenses  or  the  basis  of  allocation 
or  both,  to  assure  a  proper  allocation  of  costs. 

4.  Departmental  administration  expenses. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  for 
administrative  and  supporting  services  that 
benefit  common  or  joint  departmental 
activities  or  objectives  in  academic  deans' 
offices,  academic  departments  and  divisions, 
and  organized  research  institutes,  study 
centers,  and  research  centers.  Departmental 
administration  expenses  are  subject  to  the 
following  limitations. 

(1)  Academic  deans'  offices.  Salaries  and 
opera ^ng  expenses  are  limited  to  those 
attributable  to  administrative  functions. 

(2)  Academic  departments: 

(a)  Salaries  and  fringe  benefits  attributable 
to  the  administrative  work  (including  bid  and 
proposal  preparation]  of  faculty  (including 
departmental  heads),  and  other  professional 
personnel  conducting  research  and/or 
instruction,  shall  be  allowed  at  a  rate  of  3  6 
percent  of  modified  total  direct  costs.  This 
category  does  not  include  professional 
business  or  professional  administrative 
officers.  This  allowance  shall  be  added  to  the 
compulation  of  the  indirect  cost  rate  for 
major  functions  in  section  G;  the  expenses 
covered  by  the  allowance  shall  be  excluded 
from  the  departmental  administration  cost 
pool.  No  documentation  is  required  to 
support  this  allowance. 

(b)  Other  administrative  and  supporting 
expenses  incurred  wthin  academic 
departments  are  allowable  provided  they  are 
treated  consistently  in  like  circumstances. 
This  would  include  expenses  such  as  the 
salaries  of  secretarial  and  clerical  staHs.  the 
salaries  of  administrative  officers  and 
assistants,  travel,  office  supplies,  stockrooms, 
and  the  like. 

(3)  Other  fringe  benefit  costs  applicable  to 
the  salaries  and  wages  included  in  (1)  and  (2) 
above  are  allowable,  as  well  as  an 
appropriate  share  of  general  administration 
bnd  general  expenses,  operation  and 
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maintenance  expenses,  and  deprec-ation 
and/or  use  allowances. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  as 
follows: 

(1)  The  administrative  expenses  of  the 
dean's  office  of  each  college  and  school  shall 
be  allocated  in  the  academic  departments 
within  that  college  or  school  on  the  modified 
total  cost  basis. 

(2)  The  administrative  expenses  of  each 
academic  department,  and  the  department's 
share  of  the  expenses  allocated  in  (1)  above 
shall  be  allocated  to  the  appropriate 
functions  of  the  department  on  the  modified 
total  cost  basis. 

5.  Sponsored  projects  administration. 
(a)  The  expenses  under  this  heading  are 

limited  to  those  incurred  by  a  separate 
organization(s]  established  primarily  to 
administer  sponsored  projects,  including  such 
functions  as  grant  and  contract 
administration  (Federal  and  non-Federal) 
special  security,  purchasing,  personnel 
administration,  and  editing  and  publishing  of 
research  and  other  reports.  They  include  the 
salaries  and  expenses  of  the  head  of  such 
organization,  assistants,  and  immediate  staff, 
together  with  the  salaries  and  expenses  of 
personnel  engaged  in  supporting  activities 
maintained  by  the  organization,  such  as  stock 
rooms,  stenographic  pools  and  the  like.  This 
category  also  includes  an  allocable  share  of 
fringe  benefit  costs,  general  administration 
and  general  expenses,  operation  and 
maintenance  expenses,  and  depreciation/use 
allowances.  Appropriate  adjustments  will  be 
made  for  services  provided  to  other  fimctions 
or  organizations. 

Federal  agencies  may  authorize 
reimbursement  of  additional  costs  for 
department  heads  and  faculty  only  in 
exceptional  cases  where  an  institution  can 
demonstrate  undue  hardship  or  detriment  to 
project  performance. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated  to 
the  major  functions  of  the  institution  under 
which  the  sponsored  projects  are  conducted 
on  the  basis  of  the  modified  total  cost  of 
sponsored  projects. 

c.  An  appropriate  adjustment  shall  be 
made  to  eliminate  any  duplicate  charges  to 
sponsored  agreements  when  this  category 
includes  similar  or  identical  activities  as 
those  included  in  the  general  administration 
and  genera!  expense  category  or  other 
indirect  cost  items,  such  as  accounting, 
procurement,  or  personnel  administratioa 

6.  Library  expenses. 

a.  The  expenses  unda  this  heading  are 
those  that  have  been  inturred  for  the 
operation  of  the  library,,  including  the  cost  of 
books  and  library  materials  purchased  for  the 
library,  less  any  items  ojf  library  income  that 
qualify  as  applicable  credits  under  Section 
C5.  The  library  expense  category  should  also 
include  the  fringe  benefits  applicable  to  the 
salaries  and  wages  included  therein,  an 
appropriate  share  of  general  administration 
and  general  expense,  operation  and 
maintenance  expense,  and  depreciation  and 
use  allowances.  Costs  incurred  in  the 
purchases  of  rare  books  (museum-type 


books]  with  no  value  to  sponsored 
agreements  should  not  be  allocated  to  them. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses 
included  in  this  category  shall  be  allocated 
first  on  the  basis  of  primary  categories  of 
users,  including  students,  professional 
employees,  and  other  users. 

(1)  The  student  category  shall  consist  of 
full-time  equivalent  students  enrolled  at  the 
institution,  regardless  of  whether  they  earn 
credits  toward  a  degree  or  certificate. 

(2)  The  professional  employee  category 
shall  consist  of  all  faculty  members  and  other 
professional  employees  of  the  institution,  on 
a  full-time  equivalent  basis. 

(3)  The  other  users  category  shall  consist  of 
all  other  users  of  library  facilities. 

c.  Amounts  allocated  in  b  above  shall  be 
assigned  further  as  follows:  (1)  The  amount  in 
the  student  category  shall  be  assigned  to  the 
instruction  function  of  the  institution. 

(2)  The  amount  in  the  professional 
employee  category  shall  be  ass^ned  to  the 
major  functions  of  the  instituticm  in 
proportion  to  the  salaries  and  wages  of  all 
faculty  members  and  other  professional 
employees  applicable  to  those  functions. 

(3)  The  amount  in  the  other  users  category 
shall  be  assigned  to  the  other  institutional 
activities  function  of  the  institution. 

7.  Student  administration  and  services. 

a.  The  expenses  under  this  heading  are 
those  that  have  been  incurred  for  the 
administration  of  student  affairs  and  for 
services  to  students,  including  expenses  of 
such  activities  as  deans  of  students, 
admissions,  registrar,  counseling  and 
placemen!  services,  student  advisers,  student 
health  and  infirmary  services,  catalogs,  and 
commencements  and  convocations. 

The  salaries  of  members  of  the  academic 
staff  whose  responsibilities  to  the  institution 
require  administrative  work  that  benefits 
sponsored  projects  may  also  be  included  to 
the  extent  that  the  portion  charged  to  Student 
Administration  is  determined  in  accordance 
with  Section  ).6.  This  expense  category  also 
includes  the  fringe  benefit  costs  applicable  to 
the  salaries  and  wages  included  therein,  an 
appropriate  share  of  general  administration 
and  general  expenses,  operation  and 
maintenance,  and  use  allowances  and/or 
depreciation. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the  expenses  in 
this  category  shall  be  allocated  to  the 
instruction  function,  and  subsequently  to 
sponsored  agreements  in  that  function. 

8.  Offset  for  indirect  expenses  otherwise 
provided  for  by  the  Government. 

a.  The  items  to  be  accumulated  under  this 
heading  are  the  reimbursements  and  other 
payments  from  the  Federal  Government 
which  are  made  to  the  institution  to  support 
solely,  specifically,  and  directly.  In  whole  or 
in  part,  any  of  the  administrative  or  service 
activities  described  in  Fl  through  7  above. 

b.  The  items  in  this  group  shall  be  treated 
as  a  credit  to  the  affected  individual  indirect 
cost  category  before  that  category  is 
allocated  to  benefiting  functions. 

G.  Determination  and  Application  of  Indirect 
Cost  Rate  or  Rates 
1.  Indirect  cost  pools. 


a.  Subject  to  b  below,  the  separate 
categories  of  indirect  costs  allocated  to  each 
major  function  of  the  institution  as  prescribed 
in  Section  f  shall  be  aggregated  and  treated 
as  a  common  pool  for  that  function.  The 
amount  in  each  pool  shall  be  divided  by  the 
distribution  base  described  in  G2  below  to 
arrive  at  a  single  indirect  cost  rate  for  each 
function.  The  rate  for  each  fimction  is  used  to 
distribute  indirect  costs  to  individual 
sponsored  agreements  of  that  function.  Since 
a  common  pool  established  for  each  major 
function  of  the  institution,  a  separate  indirect 
cost  rate  would  be  established  for  each  of  the 
major  functions  described  in  Section  Bl 
under  which  sponsored  agreements  are 
carried  out. 

b.  In  some  instances  a  single  rate  basis  for 
use  across  the  board  on  all  work  within  a 
major  function  at  an  institution  may  not  be 
appropriate.  A  single  rate  for  research,  for 
example,  might  not  take  into  account  those 
different  environmental  factors  and  other 
conditions  which  may  affect  substantially  the 
indirect  costs  applicable  to  a  particular 
segment  of  research  at  the  institution.  A 
particular  segment  of  research  may  be  that 
performed  under  a  single  sponsored 
agreement  or  it  may  consist  of  research  under 
a  group  or  sponsored  agreement  performed  in 
a  common  environment.  The  environmental 
factors  are  not  limited  to  the  physical 
location  of  the  work.  Other  important  factors 
are  the  level  of  the  administrative  support 
required,  the  nature  of  the  facilities  or  other 
resources  employed,  the  scientific  disciplines 
or  technical  skills  involved,  the 
organizational  arrangments  used,  or  any 
combination  thereof.  Where  a  particular 
segment  of  a  sponsored  agreement  is 
performed  within  an  environment  which 
appears  to  generate  a  significantly  different 
level  of  indirect  costs,  provision  should  be 
made  for  a  separate  indirect  cost  pool 
applicable  to  such  work.  The  separate 
indirect  cost  pool  should  be  developed  during 
the  regular  course  of  the  rate  determination 
process  and  the  separate  indirect  cost  rate 
resulting  therefrom  should  be  utilized; 
provided  it  is  determined  that  (1)  such 
indirect  cost  rate  differs  significantly  from 
that  which  would  have  been  obtained  under 
a.  above,  and  (2)  the  volume  of  work  to  which 
such  rate  would  apply  is  material  in  relation 
to  other  sponsored  agreements  at  the 
institution. 

2.  The  distribution  basis.  Indirect  costs 
shall  be  distributed  to  applicable  sponsored 
agreements  on  the  basis  of  modified  total 
direct  costs,  consisting  of  salaries  and  wages, 
fringe  benefits,  materials  and  supplies, 
services,  travel,  and  subgrants  and 
subcontracts  up  to  $25,(XX)  each.  For  this 
purpose,  an  indirect  cost  rate  should  be 
determined  for  each  of  the  separate  indirect 
cost  pools  developed  pursuant  to  Gl,  above. 
The  rate  in  each  case  should  be  stated  as  the 
percentage  which  the  amount  of  the 
particular  indirect  cost  pool  is  of  the  modified 
total  direct  costs  identified  with  such  pool. 
Other  bases  may  be  used  where  it  can  be 
demonstrated  that  they  produce  more 
equitable  resutls. 

3.  Negotiated  lump  sum  for  indirect  costs. 
A  negotiated  fixed  amoimt  in  lieu  of  indirect 


costs  may  be  appropriate  for  self-contained, 
off-campus,  or  primarily  subcontracted 
activities  where  the  benefits  derived  from  an 
institution's  indirect  services  cannot  be 
readily  determined.  Such  negotiated  indirect 
costs  will  be  treated  as  an  offset  before 
allocation  to  instruction,  organized  research, 
other  sponsored  activities,  and  other 
institutional  activities.  The  base  on  which 
such  remaining  expenses  are  allocated 
should  be  appropriately  adjusted. 

4.  Predetermined  fixed  rates  for  indirect 
costs.  Public  Law  87-638  (76  Stat.  437) 
authorizes  the  use  of  predetermined  fixed 
rates  in  determining  the  indirect  costs 
applicable  under  research  agreements  with 
educational  institutions.  The  stated 
objectives  of  the  law  are  to  simplify  the 
administration  of  cost-type  researdi  and 
development  contracts  (including  grants) 
with  educational  institutions,  to  facilitate  the 
preparation  of  their  budgets,  and  to  permit 
more  expeditious  closeout  of  such  contracts 
when  the  work  is  completed.  In  view  of  the 
potential  advantages  offered  by  this 
procedure,  consideration  should  be  given  to 
the  negotiation  of  predetermined  fixed  rates 
for  indirect  costs  in  those  situations  where 
the  cost  experience  and  other  pertinent  facts 
available  are  deemed  sufficient  to  enable  the 
parties  involved  to  reach  an  informed 
judgment  as  to  the  probable  level  of  indirect 
costs  during  the  ensuing  accounting  period. 

5.  Negotiated  fixed  rates  and  carry-forward 
provisions.  When  a  fixed  rate  is  negotiated  in 
advance  for  a  fiscal  year  (or  other  time 
period),  the  over-  or  under-recovery  for  the 
year  may  be  included  as  a  adjustment  to  the 
indirect  cost  for  the  next  rate  negotiation.       ^ 
When  the  rate  is  nogotiated  before  the  carry- 
forward adjustment  is  determined,  the  carry- 
forward amount  may  be  applied  to  the  next 
subsequent  rate  negotiation.  When  such 
adjustments  are  to  be  made,  each  fixed  rate 
negotiated  in  advance  for  a  given  period  will 
be  computed  by  applying  the  expected 
indirect  costs  allocable  to  sponsored 
agreements  for  the  forecast  period  plus  or 
minus  the  carry-forward  adjustment  (over-  or 
under-recovery)  from  the  prior  period,  to  the 
forecast  distribution  base.  Unrecovered 
amounts  under  lump-sum  agreements  of  cost- 
sharing  provisions  or  prior  years  shall  not  be 
carried  forward  for  consideration  in  the  new 
rate  negotiation.  There  must,  however,  be  an 
advance  understanding  in  each  case  between 
the  institution  and  the  cognizant  Federal 
agency  as  to  whether  these  differences  will 

be  considered  in  the  rate  negotiation  rather 
than  making  the  determination  after  the 
differences  are  known.  Further,  institutions 
electing  to  use  this  carry-forward  provision 
may  not  subsequently  change,  Mrithout  prior 
approval  of  the  cognizant  Federal  agency.  In 
the  event  that  an  institution  returns  to  a 
postdetermined  rate,  any  over-  or  under- 
recovery  during  the  period  in  which 
negotiated  fixed  rates  and  carry-forward 
provisions  were  followed  will  be  included  in 
the  subsequent  postdetermined  rates.  Where 
multiple  rates  are  used,  the  same  procedure 
will  be  applicable  for  determining  each  rate. 

H.  Sifi  iplified  Method  for  Small  Institutions 

1.  General. 

a.  Where  the  total  direct  cost  of  work 
covered  by  this  Appendix  at  a  institution 
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does  not  exceed  $3,000,000  in  a  fiscal  year, 
the  use  of  the  simplified  procedure  described 
in  2,  below,  may  be  used  in  determining 
allowable  indirect  costs.  Under  this 
simplified  procedure,  the  institution's  most 
recent  annual  financial  report  and 
immediately  available  supporting  information 
with  salaries  and  wages  segregated  from 
other  costs,  'Hill  be  utilized  as  a  basis  for 
determining  the  Indirect  cost  rate  applicable 
to  all  sponsored  agreements. 

b.  The  simplified  procedure  should  not  be 
used  wh^  it  produces  results  which  appear 
inequitabre  to  the  Government  or  the 
institution.  In  any  such  case,  indirect  costs 
should  be  determined  through  use  of  the 
regular  prcedure. 

2.  Simplified  procedure. 

a.  Establish  the  total  amount  of  salaries 
and  wages  paid  to  all  employees  of  the 
institution. 

b.  Establish  an  indirect  cost  pool  consisting 
of  the  expenditures  (exclusive  of  capital 
items  and  other  costs  specifically  identified 
as  unallowable)  which  customarily  are 
classified  under  the  following  titles  or  their 
equivalents: 

(1)  General  administration  and  general 
expenses  [exclusive  of  cost  of  student 
administration  and  services,  student 
activities,  student  aid,  and  scholarships). 

(2)  Operation  and  maintenance  of  physical 
plant;  and  depreciation  and  use  allowances; 
after  appropriate  adjustment  for  costs 
applicable  to  other  institutional  activities. 

(3)  Library. 

(4)  Department  administration  expenses, 
which  will  be  computed  as  20  percent  of  the 
salaries  and  expenses  of  deans  and  heads  of 
departments. 

In  those  cases  where  expenditures 
classified  under  (1)  above  have  previously 
been  allocated  to  other  institutional 
activities,  they  may  be  included  in  the 
indirect  cost  pool.  The  total  amount  of 
salaries  and  wages  included  in  the  indirect 
cost  pool  must  be  separately  identified. 

gc.  Establish  a  salary  and  wage  distribution 
base,  determined  by  deducting  from  the  total 
of  salaries  and  wages  as  established  in  a 
above  the  amount  of  salaries  and  wages 
included  under  b  above. 

d.  Establish  the  indirect  cost  rate, 
determined  by  dividing  the  amount  in  the 
indirect  cost  pool,  b  above,  by  the  amount  of 
the  distribution  base,  c  above. 

e.  Apply  the  indirect  cost  rate  to  direct 
salaries  and  wages  for  individual  agreements 
to  determine  the  amount  of  indirect  costs 
allocable  to  such  agreements. 

/.  General  Provisions  for  Selected  Items  of 
Cost 

Sections  1  through  44  below  provide 
principles  to  be  applied  in  establishing  the 
allowabilify  of  certain  items  involved  in 
determining  cost.  These  principles  should 
apply  irrespective  of  whether  a  particular 
item  of  costs  is  properly  treated  as  direct  cost 
or  indirect  cost.  Failure  to  mention  a 
particular  item  of  cost  is  not  intended  to 
imply  that  it  is  either  allowable  or 
unallowable;  rather  determination  as  to 
allowability  in  each  case  should  be  based  on 
the  treatment  provided  for  similar  or  related 
items  of  cost  In  case  of  a  discrepancy 


between  the  provisions  of  a  specific 
sponsored  agreement  and  the  provisions 
below,  the  agreement  shoud  govern. 

1.  Advertising  costs. 

a.  The  term  advertising  costs  means  the 
costs  of  advertising  media  and  corollary 
administrative  costs.  Advertising  media 
include  magazines,  newspapers,  radio  and 
television  programs,  direct  mail,  exhibits,  and 
the  like. 

b.  The  only  advertising  costs  allowable  are 
those  which  are  solely  for  (1)  The 
recruitment  of  personnel  required  for  the 
performance  by  the  institution  of  obligations 
arising  under  the  sponsored  agreement,  when 
considered  in  conjunction  with  all  other 
recruitment  costs,  as  set  forth  in  Section  132; 

(2)  the  procurement  of  goods  and  services  for 
the  performance  of  the  sponsored  agreement; 

(3)  the  disposal  of  scrap  or  surplus  materials 
acquired  in  the  performance  of  the  sponsored 
agreement  except  when  institutions  are 
reimbursed  for  disposal  costs  at  a 
predetermined  amount  in  accordance  with  34 
CFR  (Subpart  O-Property)  {  }  74.130-74.145;  or 

(4)  other  specific  purposes  necessary  to  meet 
the  requirements  of  the  sponsored  agreemenf. 

c.  Costs  of  this  nature,  if  incurred  for  more 
than  one  sponsored  agreement  or  for  both 
sponsored  work  and  other  woric  of  the 
institution,  are  allowable  to  the  extent  that 
the  principles  in  Sections  D  and  E  are 
observed, 

2.  Bad  debts.  Any  losses,  whether  actual  or 
estimated,  arising  from  uncollectible  accounts 
and  other  claims,  related  collections  costs, 
and  related  legal  costs,  are  unallowable. 

3.  Civil  defense  costs.  Civil  defense  costs 
are  those  incurred  in  planning  for.  and  the 
protection  of  life  and  property  against,  the 
possible  effects  of  enemy  attack.  Reasonable 
costs  of  civil  defense  measures  (including 
costs  in  excess  of  normal  plant  protection 
costs,  first-aid  training  and  supplies, 
firefighting  training,  posting  of  additional  exit 
notices  and  directions,  and  other  approved 
civil  defense  measures]  undertaken  on  the 
institutions'  premises  pursuant  to  suggestions 
or  requirements  of  civil  defense  authorities 
are  allowable  when  distributed  to  all 
activities  of  the  institution.  Capital 
expenditures  for  civil  defense  purposes  will 
not  be  allowed,  but  a  use  allowance  or 
depreciation  may  be  permitted  in  accordance 
with  provisions  set  forth  in  Section  J9.  Costs      i 
of  local  civil  defense  projects  not  on  the 
institution's  premises  are  unallowable. 

4.  Commencement  and  convocation  costs.  , 
Costs  incurred  for  commencements  and  ^ 
convocations  are  unallowable,  except  as  ^ 
provided  for  in  Section  F7. 

5.  Communication  costs.  Costs  incurred  for 
telephone  services,  local  and  long  distance 
telephone  calls,  telegrams,  radiograms, 
postage  and  the  like,  are  allowable. 

6.  Compensation  for  personal  services 

a.  General.  Compensation  for  personal 
services  covers  all  amounts  paid  currently  or 
accrued  by  the  institution  for  services  of 
employees  rendered  during  the  period  of 
performance  under  sponsored  agreements. 
Such  amounts  include  salaries,  wages,  and 
fringe  benefits  (See  Section  )15.)  These  costs 
are  allowable  to  the  extent  that  the  total 
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comper.satjon  to  individual  employees 
confonns  to  the  established  policies  of  the 
institution,  consistently  applied,  and 
provided  that  the  charges  for  work  performed 
directly  on  sponsored  agreements  and  for 
other  work  allocable  as  indirect  costs  are 
determined  eind  supported  as  provided 
below.  Charges  to  sponsored  agreements  may 
include  reasonable  amounts  fur  activities 
contributing  and  intimately  related  to  work 
under  the  agreements,  such  as  delivering 
special  lectures  about  specific  aspects  of  the 
ongoing  activity,  writing  reports  and  articles, 
participating  in  appropriate  seminars, 
consulting  with  colleagues  and  graduate 
students,  and  attending  meetings  and 
conferences.  Incidental  work  (that  in  excess 
of  normal  for  the  individual),  for  which 
supplemental  compensation  is  paid  by  an 
institution  under  institutional  policy,  need  not 
be  included  in  the  payroll  distribution 
systems  described  below,  provided  such 
work  and  compensation  are  separately 
identified  and  documented  in  the  financial 
management  system  of  the  institution. 

b.(l)  General  Principles,  (a)  The 
distribution  of  salaries  and  wages  whether 
treated  as  direct  or  indirect  costs,  will  be 
based  on  payrolls  documented  in  accordance 
with  the  generally  accepted  practices  of 
colleges  and  universities.  Institutions  may 
include  in  a  residual  category  al^  activities 
that  are  not  directly  charged  to  sponsored 
agreements,  and  that  need  not  be  distributed 
to  more  than  one  activity  for  purposes  of 
identifying  indirect  costs  and  the  functions  to 
which  they  are  allocable.Jpie  components  of 
the  residual  category  are  not  required  to  be 
separately  documented. 

(b)  The  apportionment  of  employee's 
salaries  and  wages  which  are  chargeable  to 
more  than  one  sponsored  agreement  or  other 
cost  objective  will  be  accomplished  by 
methods  which  will  (1)  be  in  accordance  with 
Sections  A-2  and  C  above.  (2)  produce  an 
equitable  distribution  of  charges  for 
employee's  activities,  and  (3)  distinguish  the 
employee's  direct  activities  from  their 
indirect  activities. 

(c)  In  the  use  of  any  methods  for 
apportioning  salaries,  it  is  recognized  that,  in 
an  academic  setting,  teaching,  research, 
service,  and  administration  are  often 
inextricably  intermingled.  A  precise 
assessment  of  factors  that  contribute  to  costs 
is  not  always  feasible,  nor  is  it  expected. 
Reliance,  therefore,  is  placed  on  estimates  in 
which  a  degree  of  tolerance  is  appropriate. 

(d)  There  is  no  single  best  method  for 
documenting  the  distribution  of  charges  for 
personal  services.  Methods  for  apportioning 
salaries  and  wages,  however,  must  meet  the 
criteria  specified  in  |.6.b.(2)  below.  Examples 
of  acceptable  methods  are  contained  in  J.O.c. 
below.  Other  methods  which  meet  the  criteria 
specified  in  |.e.b.(2)  below  also  shall  be 
deemed  acceptable,  if  a  mutually  satisfactory 
alternative  agreement  is  reached. 

(2)  Criteria  for  Acceptable  Methods,  (a) 
The  payroll  distribution  system  will  (i)  be 
incorporated  into  the  ofRcial  records  of  the 
institution,  (ii]  reasonably  reflect  the  activity 
for  which  the  employee  is  compensated  by 
the  institution,  and  (lii)  encompass  both 
sponsored  and  all  other  activities  on  an 
integrated  basis,  but  may  include  the  use  of 


subsidiary  records.  (Compensation  for 
incidental  work  described  in  )  6.a.  nefd  not 
be  included.) 

|b)  Ihe  method  must  recognize  the 
principle  of  aftei-ihe-fact  contirmatiun  or 
determination  so  that  costs  distributed 
represent  actual  costs,  unless  a  mutually 
satisfactory  alternative  agreement  is  reached. 
Direct  cost  activities  and  indirect  cost 
activities  may  be  confirmed  by  responsible 
persons  with  suitable  means  of  venfication 
that  the  work  was  performed.  Confirmation 
by  the  employee  is  not  a  requirement  for 
either  direct  or  indirect  cost  activities  if  other 
responsible  persons  make  appropriate 
confirmations. 

(c)  The  payroll  distribution  system  will 
allow  confu-mation  of  activity  allocable  to 
each  sponsored  agreement  and  each  of  the 
categories  of  activity  needed  to  identify 
indirect  costs  and  the  functions  to  which  they 
are  allocable.  The  activities  chargeable  to 
indirect  cost  categories  or  the  major  functions 
of  the  institution  for  employees  whose 
salaries  must  be  apportioned  (see  |.6.b.l.(b) 
above).  If  not  initially  identified  as  separate 
categories,  may  be  subsequently  distributed 
by  any  reasonable  method  mutually  agreed 
to,  including,  but  not  limited  to,  suitably 
conducted  surveys,  statistical  sampling 
procedures,  or  the  application  of  negotiated 
fixed  rates. 

(d)  Practices  vary  among  institutions  and 
within  institutions  as  to  the  activity 
constituting  a  full  workload.  Therefore,  the 
pa>Toll  distribution  system  may  reflect 
categories  of  activities  expressed  as  a 
percentage  distribution  of  total  activities. 

(e)  Direct  and  indirect  charges  may  be 
made  initially  to  sponsored  agreements  on 
the  basis  of  estimates  made  before  services 
are  performed.  When  such  estimates  are  used 
significant  changes  in  the  corresponding 
work  activity  must  be  identified  and  entered 
into  the  payroll  distribution  system.  Short- 
term  (such  as  one  or  two  months)  fluctuation 
between  workload  categories  need  not  be 
considered  as  long  as  the  distribution  of 
salaries  and  wages  is  reasonable  over  the 
longer  term,  such  as  an  academic  period. 

(f)  The  system  will  provide  for  independent 
internal  evaluations  to  ensure  the  system's 
effectiveness  and  compliance  with  the  above 
standards. 

(g)  For  systems  which  meet  these 
standards,  the  institution  will  not  be  required 
to  provide  additional  support  or 
documentation  for  the  effort  actually 
performed. 

c.  Examples  of  Acceptable  Methods  for 
Payroll  Distribution: 

(1)  Plan — Confirmation:  Under  this  method, 
the  distribution  of  salaries  and  wages  of 
professorial  or  professional  staff  applicable 
to  sponsored  agreements  is  based  on 
budgeted,  planned,  or  assigned  work  activity, 
updated  to  reflect  any  significant  changes  in 
work  distribution.  A  plan-confirmation 
system  used  for  salaries  and  wages  charged 
directly  or  indirectly  to  sponsored 
agreements  will  meet  the  following 
standards: 

(a)  A  system  of  budgeted,  planned,  or 
assigned  work  activity  will  be  incorporated 
into  the  official  records  of  the  institution  and 
encompass  both  sponsored  and  all  other 


activities  on  an  integrated  basis.  The  system 
may  include  the  use  of  subsidiary  records. 

(b)  The  system  will  reasonably  reflect  only 
the  activity  for  which  the  employee  is 
compensated  by  the  institution 
(compensation  for  incidental  work  described 
in  1 6.a.  need  not  be  included).  Practices  vary 
among  institutions  and  within  institutions  as 
to  the  activity  constituting  a  full  workload. 
Hence,  the  system  will  reflect  categories  of 
activities  expressed  as  a  percentage 
distribution  of  total  activities.  (But  see 
Section  H  for  treatment  of  indirect  costs 
under  the  simplified  method  for  small 
institutions.) 

(c)  The  system  will  reflect  activity 
applicable  to  each  sponsored  agreement  and 
to  each  category  needed  to  identify  indirect 
costs  and  the  functions  to  which  they  are 
allocable.  The  system  may  treat  indirect  cost 
activities  initially  within  a  residual  category 
and  subsequently  determine  them  by 
alternate  methods  as  discussed  in  ).e.b.(2)(c). 

(d)  The  system  will  provide  for 
modification  of  an  individual's  salary  or 
salary  distribution  commensurate  with  an 
significant  change  in  the  employee's  work 
activity.  Short-term  (such  as  one  or  two 
months)  fluctuation  between  workload 
categories  need  not  be  considered  as  long  as 
the  distribution  of  salaries  and  wages  is 
reasonable  over  the  longer  term  such  as  an 
academic  period.  Whenever  it  is  apparent 
that  a  significant  change  in  work  activity 
which  is  directly  or  indirectly  charged  to 
sponsored  agreements  will  occur  or  has 
occurred,  the  change  will  be  documented 
over  the  signature  of  a  responsible  official 
and  entered  into  the  system. 

(e)  At  least  annually  a  statement  will  be 
signed  by  the  employee,  principal 
investigator,  or  responsible  official(s)  using 
suitable  means  of  verification  that  the  work 
was  performed,  stating  that  salaries  and 
wages  charged  to  sponsored  agreements  as 
direct  charges,  and  to  residual,  indirect  cost 
or  other  categories  are  reasonable  in  relation 
to  work  performed. 

(f)  The  system  will  provide  for  independent 
internal  evaluation  to  ensure  the  system's 
integrity  and  compliance  with  the  above 
standards. 

(g)  In  the  use  of  this  method,  an  institution 
shall  not  be  required  to  provide  additional 
support  or  documentation  for  the  effort 
actually  performed. 

(2)  After-the-fact  Activity  Records:  Under 
this  system  the  distribution  of  salaries  and 
wages  by  the  institution  will  be  supported  by 
activity  reports  as  prescribed  below. 

(a)  Activity  reports  will  reflect  the 
distribution  of  activity  expended  by 
employees  covered  by  the  system 
(compensation  for  incidental  work  as 
described  in  }.6.a.  need  not  be  included). 

(b)  These  reports  will  reflect  an  after-the- 
fact  reporting  of  the  percentage  distribution 
of  activity  of  employees.  Charges  may  be 
made  initially  on  the  basis  of  estimates  made 
before  the  services  are  performed,  provided 
that  such  charges  are  promptly  adjusted  if 
significant  differences  are  indicated  by 
activity  records. 

(c)  Reports  will  reasonably  reflect  the 
activities  for  which  employees  are 


compensated  by  the  institution.  To  confirm 
that  the  distribution  of  activity  represents  a 
reasonable  estimate  of  the  work  performed 
by  the  employee  during  the  period,  the 
reports  will  be  signed  by  the  employee, 
principal  investigator,  or  responsible 
officials)  using  suitable  means  of  verification 
that  the  work  was  performed. 

(d)  The  system  will  reflect  activity 
applicable  to  each  sponsored  agreement  and 
to  each  category  needed  to  identify  indirect 
costs  and  the  functions  to  which  they  are 
allocable.  The  system  may  treat  indirect  cost 
activities  initially  within  a  residual  category 
and  subsequently  determine  them  by 
alternate  methods  as  discussed  in  ).6.b.(2)(c). 

(e)  For  professorial  and  professional  staff, 
the  reports  will  be  prepared  each  academic 
term,  but  no  less  frequently  than  every  six 
months.  For  other  employees,  unless 
alternate  arrangements  are  agreed  to,  the 
reports  will  be  prepared  no  less  frequently 
than  monthly  and  will  coincide  with  one  or 
more  pay  periods. 

(-1  Where  the  institution  uses  time  cards  or 
other  forms  of  after-the-fact  payroll 
documents  as  original  documentation  for 
payroll  and  payroll  charges,  such  documents 
shall  qualify  as  records  for  this  purpose 
provided  that  they  meet  the  requirements  in 
(a)  through  (e)  above. 

(3)  Multiple  Confirmation  Records;  Under 
this  system  the  distribution  of  salaries  and 
wages  of  professorial  and  professional  staff 
will  be  supported  by  records  which  certify 
separately  for  direct  and  indirect  cost 
activities  as  prescribed  below. 

(a)  For  employees  covered  by  the  system, 
there  will  be  direct  cost  n;cords  to  reflect  the 
distribution  of  that  activity  expended  which 
is  to  be  allocable  as  direct  cost  to  ea.-.h 
sponsored  agreement.  There  will  also  be 
indirect  cost  records  to  reflect  the 
distribution  of  that  activity  to  indirect  costs. 
These  records  may  be  kept  jointly  or 
separately  (but  are  to  be  certified  separately 
see  below). 

(b)  Salary  and  wage  charges  may  be  made 
iiiitially  on  the  ba»is  of  estimates  made 
befere  the  services  are  performed  provided 
that  such  charges  are  promptly  adjusted  if 
significant  differences  occur. 

(c)  Institutional  records  will  reasonably 
reflect  only  the  activity  of  which  employees 
are  compensated  by  the  institution 
(compensation  for  incidental  work  as 
described  in  ).6.a.  need  not  be  included). 

(d)  The  system  will  reflect  activity 
applicable  to  each  sponsored  agreement  and 
to  each  category  needed  to  identif>'  indirect 
costs  and  the  functions  to  which  they  are 
allocable. 

(e)  To  confirm  that  distribution  of  activity 
represents  a  reasonable  estimate  of  the  work 
performed  by  the  employee  during  the  period 
the  record  for  each  employee  will  include: 

(1)  The  signature  of  the  employee  or  of  a 
person  having  direct  knowledge  of  the  work, 
confirming  that  the  record  of  activities 
allocable  as  direct  costs  of  each  sponsored 
agreement  is  appropriate. 

(2)  The  record  of  indirect  costs  will  include 
the  signature  of  responsible  per8on(s)  who 
use  suitable  means  of  verification  that  the 
work  was  performed  and  is  consistent  with 
the  overall  distribution  of  the  employee's 
compensated  activities. 


These  signatures  may  all  be  on  the  same 
document. 

(f)  The  reports  will  be  prepared  each 
academic  term,  but  no  less  frequently  than 
every  six  months. 

(g)  Where  the  institution  uses  time  cards  or 
other  forms  of  after-the-fact  payroll 
documents  as  original  documentation  for 
payroll  and  payroll  charges,  such  documents 
shall  qualify  as  records  for  this  purpose 
provided  they  meet  the  requirements  in  (a) 
through  (f)  above. 

d.  Salary  rates  for  faculty  members. 

(1)  Salary  rates  for  academic  year  Charges 
for  work  performed  on  sponsored  agreements 
by  faculty  members  during  the  academic  year 
will  be  based  on  the  individual  faculty 
member's  regular  compensation  for  the 
continuous  period  which,  under  the  policy  of 
the  institution  concerned,  constitutes  the 
basis  of  his  salary.  Charges  for  work 
performed  on  sponsored  agreements  during 
all  or  any  portion  of  such  period  are 
allowable  at  the  base  salary  rate.  In  no  event 
will  charges  to  sponsored  agreements, 
irrespective  of  the  basis  of  computation, 
exceed  the  proportionate  share  of  the  base 
salary  for  that  period.  This  principle  applies 
to  all  members  of  the  faculty  at  an  institution. 
Since  intra-university  consulting  is  assumed 
to  be  undertaken  as  a  university  obligation 
requiri.'ig  no  compensation  in  addition  to  full- 
time  base  salary,  the  principle  also  applies  to 
faculty  members  who  function  as  consultants 
or  otherwise  contribute  to  a  sponsored 
agreement  conducted  by  another  faculty 
member  of  the  same  institution.  However,  in 
unusual  cases  where  consultation  is  across 
departmental  lines  or  involves  a  separate  or 
remote  operation,  and  the  work  performed  by 
the  consultant  is  in  addition  to  his  regular 
depHrtmental  load,  any  charges  for  surh  work 
representing  extra  compensation  nbove  the 
base  salary  are  allowable  provided  ihat  such 
consulting  arrangements  are  specifically 
provided  for  in  the  agreement  or  approved  in 
writing  by  the  sponsoring  agency. 

(2)  Periods  outside  the  academic  year. 

(a)  Except  as  otherwise  specified  for 
teaching  activity  in  (b)  below,  charges  for 
work  performed  by  faculty  members  on 
sponsored  agreeTnents  during  the  summer 
months  or  other  period  not  included  in  the 
base  salary  penod  will  be  determined  for 
each  faculty  member  at  a  rate  not  in  excess 
of  the  base  salary  divided  by  the  period  to 
which  the  base  salary  relates,  and  will  be 
limited  to  charges  made  in  accordance  with 
oth'>r  parts  of  this  section.  The  base  salary 
period  used  in  computing  charges  for  work 
performed  during  the  summer  months  will  be 
the  number  of  months  covered  by  the  faculty 
member's  official  academic  year 
appointment. 

(b)  Charges  for  teaching  activities 
performed  by  faculty  members  on  sponsored 
agreements  during  the  summer  months  or 
other  periods  not  included  in  the  base  salary 

*  period  will  be  based  on  the  norma!  policy  of 
the  institution  governing  compensation  to 
faculty  members  for  teaching  assignments 
during  such  periods. 

(3)  Part-time  faculty.  Charges  for  work 
performed  on  sponsored  agreements  by 
faculty  members  having  only  part-time 
appointments  will  be  determined  at  a  rate  not 


in  excess  of  that  regularly  paid  for  the  part- 
time  assignments;  e.g.,  an  institution  pays 
SS.nX)  to  a  faculty  member  for  half^ime 
teaching  during  the  academic  year.  He 
devoted  one-half  of  his  remaining  time  to  a 
sponsored  agreement.  Thus,  his  additional 
compensation,  chargeable  by  the  institution 
to  the  agreement,  would  be  one-half  of  $5,000, 
or  $2,500. 

e.  Noninstitutional  professional  activities. 
Unless  an  arrangement  is  specifically 
authorized  by  a  Federal  sponsoring  agency, 
an  institution  must  follow  its  institution-wide 
policies  and  practices  concerning  the 
permissible  extent  of  professional  services 
that  can  be  provided  outside  the  institution 
for  noninstitutional  compensation.  Where 
such  institution-wide  policies  do  not  exist  or 
do  not  adequately  define  the  permissible 
extent  of  consulting  or  other  noninstitutional 
activities  undertaken  for  extra  outside  pay, 
the  Government  may  require  that  the  effort  of 
professional  staff  working  on  sponsored 
agreements  be  allocated  between  (1) 
institutional  activities,  and  (2) 
noninstitutional  professional  activities.  If  the 
sponsoring  agency  considers  the  extent  of 
noninstitutional  professional  effort'texcessive, 
appropriate  arrangements  governing 
compensation  wili  be  negotiated  on  a  case- 
by-case  basis. 

7.  Contingency  provisions.  Contributions  to 
a  contingency  reserve  or  any  similar 
provision  made  for  events,  the  occurrence  of 
which  cannot  be  foretold  with  certainty  as  to 
time,  intensity,  or  with  an  assurance  of  their 
happening,  are  imallowable.  (But  see  also 
Section  Jiec.) 

8.  Deans  of  faculty  and  graduate  schools. 
Tlie  salaries  and  expenses  of  deans  of  faculty 
and  graduate  schools,  or  their  equivalents, 
and  their  staffs,  are  allowable. 

9.  Depreciation  and  use  allowances. 
Institutions  may  be  compensated  for  the  i>se 
of  their  buildings,  capital  improvements,  and 
equipment:  provided  that  they  are  used, 
needed  in  the  institutions'  activities,  and 
properly  allocable  to  sponsored  agreements. 
Such  compensation  shall  be  made  by 
computing  either  depreciation  or  use 
allowance.  Use  allowances  are  the  means  of 
providing  such  compensation  when 
depreciation  or  other  equivalent  co.-:ts  are  not 
computed.  The  allocation  for  depreciation  or 
use  allowance  shall  be  made  in  accordance 
with  Section  Fl.  Depreciation  and  use 
allowances  are  commuted  applying  the 
following  rules: 

a.  The  computation  of  depreciation  or  use 
allowances  shall  beiiased  on  the  acquisition 
cost  of  the  assets  involved.  For  this  purpose, 
the  acquisition  cost  will  exclude:  (1)  The  cost 
of  land:  (2)  any  portion  of  the  cost  of 
buildings  and  equipment  borne  by  or  donated 
by  the  Government,  Irrespective  of  where 
title  was  originally  vested  or  where  it  is 
presently  located;  and  (3)  any  portion  of  the 
cost  of  buildings  an'd  equipment  contributed 
by  or  for  the  institution  where  law  or 
agreement  prohibit  recovery.  For  an  asset 
donated  to  the  institution  by  a  third  party,  its 
fair  market  value  at  the  time  of  the  donation 
shall  be  considered  as  the  acquisition  cost. 

b.  In  the  use  of  the  depreciation  method, 
the  following  shall  be  observed: 
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(1)  The  period  of  useful  service  or  useful 
life  established  in  each  case  for  usuable 
capital  assets  must  take  into  consideration 
such  factors  as  type  of  construction,  nature  of 
the  equipment,  technological  developments  in 
the  particular  area,  and  the  renewal  and 
replacement  policies  followed  for  the 
individual  items  or  classes  of  assets  involved. 

(2)  The  depreciation  method  used  to  charge 
the  cost  of  an  asset  (or  group  of  assets)  to 
accounting  periods  shall  reflect  the  pattern  of 
consumption  of  the  asset  during  its  useful  Ufe. 
In  the  absence  of  clear  evidence  indicating 
that  the  expected  consumption  of  the  asset 
will  be  significantly  greater  in  the  early 
portions  than  in  the  later  portions  of  its  useful 
life,  the  straightline  method  shall  be 
presumed  to  be  the  appropriation  method. 
Depreciation  methods  once  used  shall  not  be 
changed  unless  approved  in  advance  by  the 
cognizant  Federal  agency. 

(3)  Where  the  depreciation  method  is 
introduced  for  application  to  assets  for  which 
use  allowance  was  previously  charged,  the 
aggregate  amount  of  use  allowances  and 
depreciation  applicable  to  such  assets  must 
not  exceed  the  total  acquisition  cost  of  the 
assets. 

(4)  When  the  depreciation  method  is  used 
for  buildings,  a  building  "shell"  may  be 
treated  separately  from  other  building 
components,  such  as  plumbing  system  and 
heating  and  air  conditioning  system.  Each 
component  item  may  then  be  depreciated 
over  its  estimate  useful  hfe.  On  the  other 
hand,  the  entire  building,  including  the  shell 
and  all  components,  may  be  treated  as  a 
single  asset  and  depreciated  over  a  single 
useful  life. 

(5)  Where  the  depreciation  method  is  used 
for  a  particular  class  of  assets,  no 
depreciation  may  be  allowed  on  any  such 
assets  that  have  outlived  their  depreciable 
lives.  (But  see  also  c(3),  below.) 

c.  Under  the  use  allowance  method,  the 
following  shall  be  observed: 

(1)  The  use  allowance  for  buildings  and 
improvements  (including  improvements  such 
as  paved  parking  areas,  fences,  and 
sidewalks)  will  be  computed  at  an  annual 
rate  not  exceeding  two  percent  of  acquisition 
cost.  The  use  allowance  for  equipment  will 
be  computed  as  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition  cost 

(2)  In  contrast  to  the  depreciation  method, 
the  entire  building  must  be  treated  as  a  single 
asset  vvithout  separating  its  "shell"  from 
other  building  components  under  the  use 
allowance  method.  The  entire  building  must 
be  treated  as  a  single  asset,  and  the  two- 
percent  use  allowance  limitation  must  be 
applied  to  all  parts  of  the  building.  The  two- 
percent  limitation,  however,  need  not  be 
applied  to  equipment  or  other  assets  that  are 
merely  attached  or  fastened  to  the  building 
but  not  permanently  fixed  and  are  used  as 
furnishings,  decorations  or  for  specialized 
purposes  (e.g.,  dentist  chairs  and  dental 
treafcoient  units,  counters,  laboratory  benches 
bolted  to  the  floor,  dishwashers,  and 
carpeting).  Such  equipment  and  assets  will  be 
considered  as  not  being  permanently  fixed  to 
the  building  if  they  can  be  removed  without 
the  need  for  costly  or  extensive  alterations  or 
repairs  to  the  building  to  make  the  space 
usable  for  other  purposes.  Equipment  and 


assets  which  meet  these  criteria  will  be 
subject  to  the  six  and  two-thirds  percent 
equipment  use  allowance. 

(3)  A  reasonable  use  allowance  may  be 
negotiated  for  any  assets  that  are  considered 
to  be  fully  depreciated,  after  taking  into 
consideration  the  amount  of  depreciation 
previously  charged  to  the  Government,  the 
estimated  useful  life  remaining  at  the  time  of 
negotiation,  the  effect  of  any  increased 
maintenance  charges,  decreased  efficiency 
due  to  age,  and  any  other  factors  pertinent  to 
the  utilization  of  the  asset  for  the  purpose 
contemplated. 

d.  Except  as  otherwise  provided  in  b  and  c 
above,  a  combination  of  the  depreciation  and 
use  allowance  methods  may  not  be  used,  in 
like  circiunstances,  for  a  single  class  of  assets 
(e.g.,  buildings,  office  equipment,  and 
computer  equipment). 

e.  Charges  for  use  allowances  or 
depreciation  must  be  supported  by  adequate 
property  records,  and  physical  inventories 
must  be  taken  at  least  once  every  two  years 
to  ensure  tha^  the  assets  exist  and  are  usable, 
used,  and  needled.  Statistical  sampling 
techniques  May  be  used  in  taking  these 
inventories.  In  addition,  when  the 
depreciation  method  is  used,  adequate 
depreciation  records  showing  the  amount  of 
depreciation  taken  each  period  must  also  be 
maintained. 

10.  Donated  services  and  property.  The 
value  of  donated  services  and  property  are 
not  allowable  either  as  a  direct  or  indirect 
cost,  except  that  depreciation  or  use 
allowances  on  donated  assets  are  permitted 
in  accordance  with  Section  JSa.  The  value  of 
donated  services  and  property  may  be  used 
to  meet  cost  sharing  or  matching 
requirements,  in  accordance  with  34  CFR 
74.24. 

11.  Employee  morale,  health,  and  welfare 
costs  and  credits.  The  costs  of  house 
publications,  health  or  first-aid  clinics  and/or 
infirmaries,  recreational  activities, 
employees,  counseling  services,  and  other 
expenses  incurred  in  accordance  with  the 
institution's  established  practice  or  custom 
for  the  improvement  of  woricing  conditions, 
employer-employee  relations,  employee 
morale,  and  employee  performance,  are 
allowable.  Income  generated  from  any  of 
these  activities  will  be  credited  to  the  cost 
thereof  unless  such  income  has  been 
irrevocably  set  over  to  employee  welfare 
organizations. 

12.  Entertainment  costs.  Costs  incurred  for 
amusement,  social  activities,  entertainment, 
and  any  items  relating  thereto,  such  as  meals, 
lodging,  rentals,  transportation,  and 
gratuities,  are  unallowable. 

13.  Equipment  and  other  capital 
expenditures. 

a.  For  purposes  of  this  paragraph,  the 
following  definitions  apply: 

(1)  Equipment  means  an  artice  of 
nonexpendable  tangible  personal  property 
having  a  useful  life  of  more  than  one  year, 
and  an  acquisition  cost  of  $5,000  or  more  per 
unit  However,  consistent  with  institutional 
policy,  lower  limits  may  be  established. 

(2)  Capital  expenditure  means  the  cost  of 
the  asset  including  the  cost  to  put  it  in  place. 
Capital  expenditure  for  equipment,  for 
example,  means  the  net  invoice  price  of  the 


equipment.  Including  the  cost  of  any 
modifications,  attachments,  accessories,  or 
auxiliary  apparatus  necessary  to  make  it 
usable  for  the  purpose  for  which  it  is 
acquired.  Ancillary  charges,  such  as  taxes 
duty,  protective  intransit  insurance,  freight, 
and  installation  may  be  included  in,  or 
excluded  from,  capital  expenditure  cost  in 
accordance  with  the  institution's  regular 
accounting  practices. 

(3)  Special  purpose  equipment  means 
equipment  which  is  used  only  for  research, 
medical,  scientific,  or  other  technical 
activities. 

(4)  General  purpose  equipment  means 
equipment  the  use  of  which  is  not  limited 
only  to  research,  medical,  scientific  or  other 
technical  activities.  Examples  of  general 
purpose  equipment  include  office  equipment 
and  furnishings,  air  conditioning  equipment, 
reproduction  and  printing  equipment,  motor 
vehicles,  and  automatic  data  processing 
equipment. 

b.  The  following  rules  of  allowability  shall 
apply  to  equipment  and  other  capital 
expenditures: 

(1)  Capital  expenditures  for  general 
purpose  equipment,  buildings,  and  the  land 
are  unallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 

(2)  Capital  expenditures  for  special  purpose 
equipment  are  allowable  as  direct  charges, 
provided  that  the  acquisition  of  items  having 
a  unit  cost  of  $5,000  or  more  is  approved  in 
advance  by  the  sponsoring  agency. 

(3)  Capital  expenditures  for  improvements 
to  land,  buildings,  or  equipment  which 
materially  increase  their  value  or  useful  life 
are  unallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 

(4)  Capital  expenditures  are  unallowable 
as  indirect  costs.  But  see  Section  19  for 
allowability  of  depreciation  or  use  allowance 
on  buildings,  capital  improvements,  and 
equipment.  Also  see  Section  133  for 
allowability  of  rental  costs  on  land,  buildings, 
and  equipment. 

14.  Fines  and  penalties.  Costs  resulting 
from  violations  of  or  failure  of  the  institution 
to  comply  with  Federal.  State,  and  local  laws 
and  regulations  are  allowable,  except  when 
incurred  as  a  result  of  compliance  with 
specific  provisions  of  the  sponsoring 
agreement  or  instructions  in  writing  from  the 
contracting  officer  or  equivalent. 

15.  Fringe  benefits. 

a.  Fringe  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 
periods  of  authorized  absences  from  the  job, 
such  as  for  annual  leave,  sick  leave,  military 
leave,  and  the  like,  are  allowable,  provided 
such  costs  are  distributed  to  all  institutional 
activities  in  proportion  to  the  relative  amount 
of  time  or  effort  actually  devoted  by  the 
employees,  see  Section  J35  for  treatment  of 
sabbatical  leave. 

b.  Fringe  benefits  in  the  form  of  employer 
contributions  or  expenses  for  social  security, 
employee  insurance,  workmen's 
compensation  insurance,  tuition  or  remission 
of  tuition  for  individual  employees  or  their 
families  and  the  like  are  allowable,  provided 
such  benefits  are  granted  in  accordance  with 


established  institutional  policies,  and  are 
distiibuted  to  all  institutional  activities  on  an 
equitable  basis.  See  Section  J36b  for 
treatment  of  tuition  remission  provided  to 
students. 

c.  Rules  for  pension  plan  costs  are  as 
follows: 

(1)  Costs  of  the  institution's  pension  plan 
which  are  incurred  in  accordance  with  the 
established  policies  of  the  institution  are 
allowable,  provided  (a)  euch  policies  meet 
the  lest  of  reasonableness:  (b)  the  methods  of 
cost  allocation  are  equitable  for  all  activities; 
(c)  the  amount  of  pension  cost  assigned  to 
each  fiscal  year  is  determined  in  accordance 
with  (2)  below:  and  (d)  the  cost  assigned  to  a 
given  fiscal  year  is  paid  or  funded  for  all  plan 
participants  within  six  months  after  the  end 
of  that  year. 

(2)  The  amount  of  pension  cost  assigned  to 
each  fiscal  year  shall  be  determined  in 
accordance  with  generally  accepted 
accounting  principles.  Institutions  may  elect 
to  follow  the  •'Cost  Accounting  Standard  for 
Composition  and  Measurement  of  Pension 
Cost"  (4  CFR  Part  412). 

(3)  Premiums  paid  for  pension  plan 
termination  insurance  pursuant  to  the 
Employee  Retirement  Income  Security  Act  of 
1974  (Public  Law  93-406)  are  allowable.  Late 
payment  charges  on  such  premiums  are 
unallowable.  Excise  taxes  on  accumulated 
funding  deficiencies  and  prohibited 
transactions  of  pension  plan  fiduciaries 
imposed  under  the  Employee  Retirement 
Income  Security  Act  are  also  unallowable. 

d.  Fringe  benefit  may  be  assigned  to  cost 
objectives  by  identifying  specific  benefits  to 
specific  individual  employees  or  by  allocating 
on  the  basis  of  the  salaries  and  wages  of  the 
employees  receiving  the  benefits.  When  the 
allocation  method  is  used,  separate 
allocations  must  be  made  to  selective 
groupings  of  employees,  if  the  costs  in 
relationship  to  salaries  and  wages  differ 
significantly  from  different  groups  of 
employees.  Also  fringe  benefits  related  to 
institutional  salaries  and  wages  treated  as 
direct  costs  may  be  treated  as  direct  costs. 

16.  Insurance  and  indemnification. 

8.  Costs  of  insurance  required  or  approved, 
and  maintained,  pursuant  to  the  sponsored 
agreement  are  allowable. 

b.  Cost  of  other  insurance  maintained  by 
the  institution  in  connection  with  the  general 
conduct  of  its  activities,  are  allowable 
subject  to  the  following  limitations:  (1)  types 
and  extent  and  cost  of  coverage  must  be  in 
accordance  with  sound  institutional  practice: 
(2)  costs  of  insurance  or  of  any  contributions 
to  any  reserve  covering  the  risk  of  loss  of  or 
damage  to  Government-owned  property  are 
unallowable,  except  to  the  extent  that  the 
Government  has  specifically  required  or 
approved  such  costs:  and  (3)  costs  of 
insurance  on  the  lives  of  officers  or  trustees 
are  unallowable  except  where  such  insurance 
is  part  of  an  empoloyee  plan  which  is  not 
unduly  restricted. 

c.  Contributions  to  a  reserve  for  a  self- 
insurance  program  are  allowable,  to  the 
extent  that  the  type  of  coverage,  extent  of 
coverage,  and  the  rates  and  premiums  Would 
have  been  allowed  had  insurance  been 
purchased  to  cover  the  risks. 

d.  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (whether 


through  purchased  insurance  or  self- 
insurance)  are  unallowable,  unless  expressly 
provided  for  in  the  sponsored  agreement 
except  that  costs  incurred  because  of  losses 
not  covered  under  existing  deductible  clauses 
for  insurance  coverage  provided  in  keeping 
with  sound  management  practice  as  well  as 
minor  losses  not  covered  by  insurance,  such 
as  spoilage,  breakage  and  disappearance  of 
small  hand  tools,  which  occur  in  the  ordinary 
course  of  operations,  are  allowable. 

e.  Indemnification  includes  securing  the 
institution  against  fiabilities  to  third  persons 
and  other  losses  not  compensated  by 
insurance  or  otherwise.  TTie  Govenunent  is 
obligated  to  indemnify  the  institution  only  to 
the  extent  expressly  provided  for  in  the 
sponsored  agreement,  except  as  provided  in  d 
above. 

17.  Interest,  fund  raising,  and  investment 
management  costs. 

a.  Costs  incurred  for  interest  on  borrowed 
capital  or  temporary  use  of  endo^mfent 
funds,  however,  represented,  are 
unallowable,  except  as  indicated  in  e  below. 

b.  Costs  of  organized  fund  raising, 
including  financial  campaigns,  endowment 
drives,  solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions,  are 
unallowable. 

c.  Cost  of  investment  counsel  and  staff  and 
similar  expenses  incurred  solely  to  enhance 
income  from  investments  are  unallowable. 

d.  Costs  related  to  the  physical  custody 
and  control  of  monies  and  securities  are 
allowable. 

e.  The  cost  of  interest  paid  to  an  external 
party  is  allowable  where  associated  with  the 
following  assets,  provided  the  assets  are  used 
in  support  of  sponsored  agreements,  and  the 
total  cost  (including  depreciation  or  use 
allowances,  operation  and  maintenance 
costs,  interest  etc..)  does  not  exceed  the 
cental  cost  of  comparable  assets  in  the  same 
locality. 

(1)  Buildings  acquired  or  completed  on  or 
after  July  1. 1982. 

(2)  Major  reconstruction  and  remodeling  of 
existing  buildings  completed  on  or  after  July 
1.1982. 

(3)  Acquisition  or  fabrication  of  capital 
equipment  (as  defined  in  paragraph  J.13, 
"Equipment  and  other  capital  expenditures") 
completed  on  or  after  July  1, 1982,  costing 
$10,000  or  more,  if  agreed  to  by  the 
Government. 

18.  Labor  relations  costs.  Costs  incurred  in 
maintaining  satisfactory  relations  between 
the  institution  and  its  employees,  including 
cost  of  labor  management  committees, 
employees'  publications,  and  other  related 
activities,  are  allowable. 

19.  Losses  on  other  sponsored  agreements 
or  contracts.  Any  excess  of  costs  over  income 
under  any  other  sponsored  agreement  or 
contract  of  any  nature  is  unallowable.  This 
includes,  but  is  not  limited  to,  the  institution's 
contribution  portion  by  reason  of  cost-sharing 
agreements  or  any  under-recoveries  through 
negotiation  of  flat  amounts  for  indirect  costs. 

20.  Maintenance  and  repair  costs.  Costs 
incurred  for  necessary  maintenance,  repair  or 
upkeep  of  property  (including  Government 
property  unless  otherwise  provided  for) 
which  neither  add  to  the  permanent  value  of 


the  property  nor  appreciably  prtflong  its 
intended  life  but  keep  it  in  an  efficient 
operating  condition,  are  allowable. 

21.  Material  costs.  Costs  incurred  for 
purchased  materials,  supplies,  and  fabricated 
parts  directiy  or  indirectiy  related  tdithe 
sponsored  agreements,  are  allowable. 
Purchases  made  speafically  for  the 
sponsored  agreement  should  be  charged 
thereto  at  their  actual  prices  after  deducting 
all  cash  discounts,  trade  discounts,  rebates, 
and  allowances  received  by  the  institution. 
Withdrawals  from  general  stores  or 
stockrooms  should  be  charged  at  their  cost 
under  any  recognized  method  of  pricing 
stores  withdrawals  conforming  to  sound 
accounting  practices  consistently  followed  by 
the  institution.  Incoming  transportation 
charges  are  a  proper  part  of  material  cost. 
Direct  material  cost  should  include  only  the 
materials  and  supplies  actually  used  for  the 
performance  of  the  sponsored  agreement,  and 
due  credit  should  be  given  for  any  excess 
materials  retained,  or  returned  to  vendors. 
Due  credit  should  be  given  for  all  proceeds  or 
value  received  for  any  scrap  resulting  from 
work  under  the  sponsored  agreement.  Where 
Government-donated  or  furnished  material  is 
used  in  performing  the  sponsored  agreement 
such  material  will  be  used  without  charge. 

22.  Memberships,  subscriptions  and 
professional  activity  costs. 

a.  Costs  of  the  institution's  membership  io 
civic,  business,  technical  and  professional 
organizations  are  allowable. 

b.  Costs  of  the  institution's  subscriptions  to 
civic  business,  professional,  and  technical 
periodicals  are  allowable. 

c.  Costs  of  meetings  and  conferences,  when 
the  primary  purpose  is  the  dissemination  of 
technical  information,  are  allowable.  This 
includes  costs  of  meals,  transportation,  rental 
of  facilities,  and  other  items  incidental  to 
such  meetings  or  conferences. 

23.  Patent  costs.  Costs  of  preparing 
disclosures,  reports,  and  other  documents 
required  by  the  sponsored  agreement  arid  of 
searching  the  art  to  the  extent  necessary  to 
make  such  invention  disclosures,  are 
allowable.  In  accordance  with  the  clauses  of 
the  sponsored  a^vement  relating  to  patents, 
costs  of  preparing  documents  and  any  other 
patent  costs,  in  connection  with  the  filing  of  a 
patent  application  where  title  is  conveyed  to 
the  Goverrmient,  are  allowable.  (See  also 
Section  134.) 

24.  Plant  security  costs.  Necessary 
expenses  incurred  to  comply  with  security 
requirements,  including  wages,  uniforms  and 
equipment  of  personnel  engaged  in  plant 
protection,  are  allowable. 

2.''.  Preagreement  costs.  Costs  incurred 
prior  to  the  effective  date  of  the  sponsored 
agreement  whether  or  not  they  would  have 
been  allowable  thereunder  if  incurred  after 
such  date,  are  unallowable  unless  approved 
by  the  sponsoring  agency. 

28.  Professional  service  costs. 

a.  Costs  of  professional  services  rendered 
by  the  members  of  a  particular  profession 
who  are  not  employees  of  the  institution  are 
allowable,  subject  to  b  and  c  below,  when 
reasonable  in  relation  to  the  services 
rendered  and  when  not  contingent  upon 
recovery  of  the  costs  from  the  Government 
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Retainer  fees  to  be  aRowable  must  be 
reasonable  supported  by  evidence  of  services 
rendered. 

b.  Factors  to  be  considered  in  determining 
the  allowability  of  costs  in  a  particular  case 
include  (1)  the  past  pattern  of  such  costs, 
particularly  in  the  years  prior  to  the  award  of 
sponsored  agreements:  (2)  the  impact  of 
sponsored  agreements  on  the  institution's 
total  activity;  (3]  the  nature  and  scope  of 
managerial  services  expected  of  the 
institution's  own  organizations:  and  (4) 
whether  the  proportion  of  Government  work 
to  the  institution's  total  activity  is  such  as  to 
influence  the  institution  in  favor  of  incurring 
the  costs,  particularly  where  the  services 
rer.dered  are  not  of  a  continuing  nature  and 
have  little  relationship  to  work  under 
sponsored  agreements. 

c.  Costs  of  legal,  accounting,  and  consulting 
8er\ices.  and  related  costs,  incurred  in 
connection  with  the  prosecution  of  claims 
against  the  CovSrnment,  are  unallowable. 
Costs  of  legal,  accounting  and  consulting 
services,  and  related  costs,  incurred  in 
connection  with  patent  infringement 
litigation,  are  unallowable  unless  otherwise 
provided  for  in  the  sponsored  agreements. 

27.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets. 
Profits  or  losses  arising  from  the  sale  or 
exchange  of  plant,  facilities,  equipment  or 
other  capital  assets,  including  sale  or 
exchange  of  either  short-term  or  long-term 
investments,  shall  not  be  considered  in 
computing  the  costs  of  sponsored  agreements 
except  for  pension  plans  as  provided  in 
Section  Jl5c.  When  assets  acquired  with 
Federal  funds,  in  part  or  wholly,  are  disposed 
of,  the  distribution  of  the  proceeds  shall  be 
made  in  accordance  with  34  CFR  (Subpart 
O— Property)  §§  74.130-74.145. 

23.  Proposal  costs.  Proposal  costs  are  the 
custs  of  preparing  bids  or  proposals  on 
potential  Government  and  nongovernment 
sponsored  agreements  or  projects,  including 
the  development  of  data  necessary  to  support 
the  institution's  bids  or  proposals.  Proposal 
costs  of  the  current  accounting  period  of  both 
s'jccessful  and  unsuccessful  bids  and 
proposals  normally  should  be  treated  as 
indirect  costs  and  allocated  currently  to  all 
activities  of  the  institution,  and  no  proposal 
costs  of  past  accounting  periods  will  be 
allocable  to  the  current  period.  However,  the 
institution's  established  practices  may  be  to 
treat  proposal  costs  by  some  other  recognized 
method.  Regardless  of  the  method  used,  the 
results  obtamed  may  be  accepted  only  if 
found  to  be  reasonable  and  equitabie. 

29.  Public  information  services  costs.  Cost 
of  news  releases  pertaining  to  specific 
research  or  scientific  accomplishment  are 
allowable,  when  they  result  from 
performance  of  sponsored  agreements. 

30.  Rearrangement  and  alteration  costs. 
Cost  incurred  for  ordinary  or  normal 
rearrangement  and  alteration  of  facihties  are 
allowable.  Special  arrangement  and 
alteration  costs  incurred  specifically  for  the 
project  are  allowable  when  such  work  has 
been  approved  in  advance  by  the  sponsoring 
agency. 

31.  Reconversion  costs.  Costs  incurred  in 
the  restoration  or  rehabilitation  of  the 
institution's  facilities  to  approximately  the 


same  condition  existing  immediately  prior  to 
commencement  of  a  sponsored  agreement, 
fair  wear  and  tear  excepted,  are  allowable. 
32.  Recruiting  costs. 

a.  Subject  to  b,  c,  and  d  below,  and 
provided  that  the  size  of  the  staff  recruited 
and  maintained  is  in  keeping  with  workload 
requirements,  costs  of  "help  wanted" 
advertising,  operating  costs  of  an 
employment  office  necessary  to  secure  and 
maintain  an  adequate  staff,  costs  of  operating 
an  aptitude  and  educational  testing  program, 
travel  costs  of  employees  while  engaged  in 
recruiting  personnel,  travel  costs  of 
applicants  for  interviews  for  prospective 
employment,  and  relocation  costs  incurred 
incident  to  recruitment  of  new  employees,  are 
allowable  to  the  extent  that  such  costs  are 
incurred  pursuant  to  a  well  managed 
recruitment  program.  Where  the  institution 
uses  employment  agencies,  costs  not  in 
excess  of  standard  commercial  rates  for  such 
services  are  allowable. 

b.  In  publications,  costs  of  help  wanted 
advertising  that  includes  color,  includes 
advertising  material  for  other  than 
recniitment  purposes,  or  is  excessive  in  size 
(taking  into  consideration  recruitment 
purposes  for  which  intended  and  normal 
institutional  practices  in  this  respect),  are 
unallowable. 

c.  Costs  of  help  wanted  advertising,  special 
emoluments,  fringe  benefits,  and  salary 
allowances  incurred  to  attract  professional 
personnel  from  other  institutions  that  do  not 
meet  the  test  of  reasonableness  or  do  not 
conform  with  the  estabhshed  practices  of  the 
institution,  are  unallowable. 

d.  Where  relocation  costs  incurred  incident 
to  recruitment  of  a  new  employee  have  been 
allowed  either  as  an  allocable  direct  or 
indirect  cost,  and  the  newly  hired  employee 
resigns  for  reasons  within  his  control  within 
twelve  months  after  hire,  the  institution  will 
be  required  to  refund  or  credit  such 
relocation  costs  to  the  Government. 

33.  Rental  cost  of  buildings  and  equipment 

a.  Rental  costs  of  buildings  or  equipment 
are  allowable  to  the  extent  that  the  decision 
to  rent  or  lease  is  in  accord  with  Section  C-3. 
Rental  arrangements  should  be  reviewed 
periodically  to  determine  if  circumstances 
have  changed  and  other  options  are 
available. 

b.  Rental  costs  under  "sale  and  lease  back" 
arrangements  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  continued  to  own  the  property. 

c.  Rental  costs  under  "less-than-arms- 
length  "  leases  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  owned  the  property.  For  this 
purpose,  a  "less-than-arms-length"  lease  is 
one  under  which  one  party  to  the  lease 
agreement  is  able  to  control  or  substantially 
influence  the  actions  of  the  other. 

d.  Where  significant  rental  costs  are 
incurred  under  leases  which  create  a  material 
equity  in  the  leased  property,  they  are 
allowable  only  up  tp  the  amount  that  would 
be  allowed  if  the  idftitution  purchased  the 
property  on  the.  date  the  lease  agreement  was 
executed.  For  tJiis  purpose,  a  material  equity 
in  the  property  exists  when  the  lease: 

(1)  is  noncancelable  or  is  cancelable  only 
upon  the  occurrejiee  of  some  remote 
contingency,  and 


(2)  has  one  or  more  of  the  following 
characteristics: 

(a)  Title  to  the  property  passes  to  the 
institution  at  some  time  during  or  after  the 
lease  period. 

(b)  The  term  of  the  lease  corresponds 
substantially  to  the  estimated  useful  life  of 
the  property  (I.e.,  the  period  of  economic 
usefulness  to  the  legal  owner  of  the  property). 

(c)  The  initial  term  is  less  than  the  useful 
life  of  the  property  and  the  institution  has  the 
option  to  renew  the  lease  for  the  remaining 
useful  life  at  substantially  lest  than  fair 
rental  value. 

(d)  The  property  was  acquired  by  the  lessor 
'to  meet  the  special  needs  of  the  institution 

end  will  probably  be  usable  only  for  that 
purpose  and  only  by  the  institution. 

(e)  The  institution  has  the  right,  during  or  at 
^the  expiration  of  the  lease,  to  purchase  the 

I  property  at  a  price  which  at  the  inception  of 
the  lease  appears  to  be  substantially  less 
th.an  the  probable  fair  market  value  at  the 
time  It  is  permitted  to  purchase  the  property 
(commonly  called  a  lease  with  a  bargain 
purchase  option),  except  for  any  discount 
normally  given  to  educational  institutions. 

34.  Royalties  and  other  costs  for  use  of 
patents.  Royalties  on  a  patent  or  amortization 
of  the  cost  of  acquiring  a  patent  or  invention 
or  rights  thereto,  necessary  for  the  proper 
performance  of  the  sponsored  agreement  and 
applicable  to  tasks  or  processes  thereunder, 
are  allowable  unless  the  Government  has  a 
license  or  the  right  to  free  use  of  the  patent, 
the  patent  has  been  adjudicated  to  be  invalid 
or  has  been  administratively  determined  to 
be  invalid,  the  patent  is  ponsidered  to  be 
unenforceable,  or  the  patent  has  expired. 

35.  Sabbatical  leave  costs.  Costs  of  leave 
of  absence  by  employees  for  performance  of 
graduate  work  or  sabbatical  study,  travel,  or 
research  are  allowable  provided  the 
institution  has  a  uniform  policy  on  sabbatical 
leave  for  persons  engaged  in  instruction  and 
persons  engaged  in  research.  Such  costs  will 
be  allocated  on  an  equitable  basis  among  all 
related  activities  of  the  institution.  Where 
sabbatical  leave  is  included  in  fringe  benefits 
for  which  a  cost  is  determined  for  assessment 
as  a  direct  charge,  the  aggregate  amount  of 
such  assessments  applicable  to  all  work  of 
the  institution  during  the  base  period  must  be 
reasonable  in  relation  to  the  institution's 
actual  experience  under  its  sabbatical  leave 
policy. 

36.  Scholarships  and  student  aid  costs. 

a.  Costs  of  scholarships,  fellowships,  and 
other  programs  of  student  aid  are  allowable 
only  when  the  purpose  of  the  sponsored 
agreement  is  to  provide  training  to  selected 
participants  and  the  charge  Is  approved  by 
the  sponsoring  agency.  However,  tuition 
remission  and  other  forms  of  compensation 
paid  as,  or  in  lieu  of,  wages  to  students 
performing  necessary  work  are  allowable 
provided  that  (1)  there  is  a  bonafide 
employer-employee  relationship  between  the 
student  and  the  institution  for  the  work 
performed,  (2)  the  tuition  or  other  payments 
are  reasonable  compensation  for  the  work 
performed  and  are  conditioned  explicitly 
upon  the  performance  of  necessary  work,  and 
(3)  it  is  the  institution's  practice  to  similarly 
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compensate  students  in  nonsponsored  as 
well  as  sponsored  activities. 

b.  Charges  for  tuition  remission  and  other 
forms  of  compensation  paid  to  students  as,  or 
in  lieu  of  salaries  and  wages  shall  be  subject 
to  the  reporting  requirements  stipulated  in 
Section  J6,  and  shall  be  treated  as  direct  or 
indirect  cost  in  accordance  with  the  actual 
work  being  performed.  Tuition  remission  may 
be  charged  on  an  average  rate  basis. 

37.  Severance  pcy. 

a.  Severance  pay  is  compensation  in 
addition  to  regular  salary  and  wages  which  is 
paid  by  an  institution  to  employees  whose 
services  are  being  terminated.  Costs  of 
severance  pay  are  allowable  only  to  the 
extent  that  such  payments  are  required  by 
law,  by  employer-employee  agreement,  by 
established  pohcy  that  constitutes  in  effect 
an  implied  agreement  on  the  institution's 
part,  or  by  circumstances  of  the  particular 
employment. 

b.  Severance  payments  that  are  due  to 
normal  recurring  turnover  and  which 
otherwise  meet  the  conditions  of  a  above 
may  be  allowed  provided  the  actual  costs  of 
such  severance  payments  are  regarded  as 
expenses  appUcable  to  the  current  fiscal  year 
and  are  equitably  distributed  among  the 
institution's  activities  during  that  period. 

c.  Severance  payments  that  are  due  to 
abnormal  or  mass  terminations  are  of  such 
conjectural  nature  that  allowability  must  be 
determined  on  a  case-by-case  basis. 
However,  the  Government  recognizes  its 
obligation  to  participate,  to  the  extent  of  its 
fair  share.  In  any  specific  payment. 

38.  Specialized  service  facilities. 

a.  The  costs  of  institutional  services 
involving  the  use  of  highly  complex  or 
specialized  facihties  such  as  electronic 
computers,  wind  tunnels,  and  reactors  are 
allowable,  provided  the  charge  for  the  service 
meets  the  conditions  of  b  through  d  below. 

b.  The  cost  of  each  service  normally  shall 
consist  of  both  its  direct  costs  and  its 
allocable  share  of  indirect  costs  with 
deductions  for  appropriate  income  or  Federal 
financing  as  describing  in  Section  C5. 

c.  The  cost  of  such  institutional  services 
when  material  in  amoimt  will  be  charged 
directly  to  users,  including  sponsored 
agreements  based  on  actual  use  of  the 
services  and  a  schedule  of  rates  that  does  not 
discriminate  between  federally  and 
nonfederally  supported  activities  of  the 
institution,  including  use  by  the  institution  for 
internal  purposes.  Charges  for  the  use  of 
specialized  facilities  should  be  designed  to 
recover  not  more  than  the  aggregate  cost  of 
the  services  over  a  long-term  period  agreed  to 
by  the  institution  and  the  cognizant  Federal 
agency.  Accordingly,  it  is  not  necessary  that 
the  rates  charged  for  services  be  equal  to  the 
cost  of  providing  those  services  during  any 
one  fiscal  year  as  long  as  rates  are  reviewed 
periodically  for  consistency  with  the 
longterm  plan  and  adjusted  if  necessary. 

d.  Where  the  costs  incurred  for  such 
institutional  services  are  not  material,  they 
may  be  allocated  as  indirect  costs.  Such 
arrangements  must  be  agreed  to  by  the 
institution  and  the  cognizant  Federal  agency. 

e.  Where  it  is  in  the  best  interest  of  the 
Government  and  the  institution  to  establish 
alternative  costing  arrangements,  such 
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arrangements  may  be  worked  out  with  the 
cognizant  Federal  agency. 

39.  Special  services  costs.  Costs  incurred 
for  general  public  relations  activities,  alumni 
activities,  and  similar  services,  are 
unallowable. 

40.  Student  activity  costs.  Costs  incurred 
for  intramural  activities,  student  publications, 
student  clubs,  and  other  student  activities, 
are  unallowable,  unless  specifically  provided 
for  in  the  sponsored  agreements. 

41.  Taxes. 

a.  In  general  taxes  which  the  institution  is 
required  to  pay  and  which  are  paid  or 
accrued  in  accordance  with  generally 
accepted  accounting  principles  are  allowable. 
Payments  made  to  local  governments  in  lieu 
of  taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable,  except  for  (1)  taxes  from  which 
exemptions  are  available  to  the  institution 
directly  or  which  are  available  to  the 
institution  based  on  an  exemption  afforded 
the  Government,  and  in  the  latter  case  when 
the  sponsoring  agency  makes  available  the 
necessary  exemption  certificates;  and  (2)      . 
special  assessments  on  land  which  represent 
capital  improvements. 

b.  Any  refund  of  taxes,  interest,  or 
penalties,  and  any  payment  to  the  institution 
of  interest  thereon,  attributable  to  taxes, 
interest,  or  penalties  which  were  allowed  as 
sponsored  agreement  costs,  will  be  credited 
or  paid  to  the  Government  in  the  manner 
directed  by  the  Goverrmient.  However,  any 
interest  actually  paid  or  credited  to  an 
institution  incident  to  a  refund  of  tax, 
interest,  and  penalty  will  be  paid  or  credited 
to  the  Government  only  to  the  extent  that 
such  interest  accrued  over  the  period  during 
which  the  institution  had  been  reimbursed  by 
the  Government  for  the  taxes,  interest,  and 
penalties. 

42.  Transportation  costs.  Costs  incurred  for 
freight,  express,  cartage,  postage,  and  other 
transportation  services  relating  either  to 
goods  purchased,  in  process,  or  delivered,  are 
allowable.  When  such  casts  can  readily  be 
identified  with  the  items  involved,  they  may 
be  charged  directly  as  transportation  costs  or 
added  to  the  cost  of  such  items.  Where 
identification  with  the  materials  received 
cannot  readily  be  made,  inbound 
transportation  costs  may  be  charged  to  the 
appropriate  indirect  cost  accounts  if  the 
institution  follows  a  consistent,  equitable 
procedure  in  this  respect.  Outbound  freight,  if 
reimbursable  under  the  terms  of  the 
sponsored  agreement,  should  be  treated  as  a 
direct  cost. 

43.  Travel  costs. 

a.  Travel  costs  are  the  expenses  for 
transportation,  lodging,  subsistence,  and 
related  items  incurred  by  employees  who  are 
in  travel  status  on  official  business  of  the 
institution.  Such  costs  may  be  charged  on  an 
actual  basis,  on  a  per  diem  or  mileage  basis 
in  lieu  of  actual  costs  incurred,  or  on  a 
combination  of  the  two,  provided  the  method 
used  is  applied  to  an  entire  trip  and  not  to 
selected  days  of  the  trip,  and  results  in 
charges  consistent  with  those  normally 
allowed  by  the  institution  in  its  regular 
operations. 

b.  Travel  costs  are  allowable  subject  to  c 
d,  e,  and  f  below,  when  they  are  directly 


attributable  to  specific  work  under  a 
sponsored  agreement  or  are  incurred  in  the 
normal  course  of  administration  of  the 
institution  or  a  department  or  program 
thereof. 

c.  The  difference  in  cost  between  first-class 
air  accommodations  and  less  than  first-class 
air  accommodations  is  un.illowable  except 
when  less  than  first-class  air 
accommodations  are  not  reasonably 
available  to  meet  necessary  mission 
requirements,  such  as  where  less  than  fiist- 
class  accommodations  would  (1)  require 
circuitous  routing.  (2)  require  travel  during 
unreasonable  hours.  (3)  greatly  increa&e  the 
duration  of  the  flight,  (4)  result  in  additional 
costs  which  would  offset  the  transportation 
savings,  or  (5)  offer  accommodations  which 
are  not  reasonably  adequate  for  the  medical 
needs  of  the  traveler. 

d.  Costs  of  personal  movements  of  a 
special  or  mass  nature  are  allowable  only 
when  authorized  or  approved  in  writing  by 
the  sponsoring  agency  or  its  authorized 
representative. 

e.  Foreign  travel  costs  are  allowable  only 
when  the  travel  has  received  specific  prior 
approval.  Each  separate  foreign  trip  must  be 
specifically  approved.  For  purposes  of  this 
provision,  foreign  travel  is  defined  as  any 
travel  outside  of  Canada  and  the  United 
States  and  its  territAries  and  possessions. 
However,  for  an  orjBnization  located  outside 
Canada  and  the  UniWd  States  and  Its 
territories  and  possessions,  foreign  travel 
means  travel  outside  that  country. 

{.  Domestic  travel  costs  are  allowable 
when  permitted  by  the  sponsored  agreement. 
Expenditures  for  such  travel  will  not  be 
allowed  if  they  exceed  the  amount  specified 
by  more  than  25%  or  $500.  whichever  is 
greater,  except  with  an  advanced  approval  of 
the  sponsoring  agency. 

44.  Termination  costs  applicable  to 
sponsored  agreements. 

a.  Termination  of  sponsored  agreements 
generally  gives  rise  to  the  incurrence  of  costs 
or  to  the  need  for  special  treatment  of  costs, 
which  would  not  have  arisen  had  the 
agreement  not  been  terminated.  Items 
perculiar  to  termination  are  set  forth  below. 
Tliey  are  to  be  used  in  conjunction  with  all 
other  provisions  of  this  Appendix  in  the  case 
of  termination. 

b.  The  cost  of  common  items  of  material 
reasonably  usable  on  the  institution's  other 
work  will  not  be  allowable  unless  the 
institution  submits  evidence  that  it  could  not 
retain  such  items  at  cost  without  sustaining  a 
loss.  In  deciding  whether  such  items  are 
reasonably  usable  on  other  work  of  the 
institution,  consideration  should  be  given  to 
the  institution's  plans  and  orders  for  current 
and  scheduled  work.  Contemporaneous 
purchases  of  common  items  by  the  institution 
will  be  regarded  as  evidence  that  such  items 
are  reasonably  usable  on  the  institution's 
other  work.  Any  arrpntance  of  common  items 
as  allowable  should  be  limited  to  the  extent 
that  the  quantities  of  such  items  on  hand,  in 
transit,  and  on  order  are  in  excess  of  the 
reasonable  quantitative  requirements  of  other 
work. 

c.  If  in  a  particular  case,  despite  all 
reasonable  e^orts  by  the  institution,  certain 
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costs  cannot  be  discontinued  immediately 
after  the  effective  date  of  termination,  such 
costs  are  generally  allowable  within  the 
limitations  set  forth  in  this  Appendix,  except 
that  any  such  costs  continuing  after 
termination  due  to  the  negligent  or  willful 
failure  of  the  institution  to  discontinue  such 
costs  will  be  considered  unacceptable. 

d.  Loss  of  useful  value  of  special  tooling, 
and  special  machinery  and  equipment  is 
generally  allowable,  provided  (1)  such  special 
tooling,  machinery,  or  equipment  is  not 
reasonably  capable  of  use  in  the  other  work 
of  the  institution;  (2)  the  interest  of  the 
Government  is  protected  by  transfer  of  title 
or  by  other  means  deemed  appropriate  by  the 
contracting  officer  or  equivalent;  and  (3)  the 
loss  of  useful  value  as  to  any  one  terminated 
agreement  is  limited  to  that  portion  of  the 
acquisition  cost  which  bears  the  same  ratio 
to  the  total  acquisition  cost  as  the  terminated 
portion  of  the  agreement  bears  to  the  entire 
terminated  agreement  and  other  Government 
agreements  for  which  the  special  tooling, 
special  machinery,  or  equipment  was 
acquired. 

e.  Rental  costs  under  unexpired  leases  are 
generally  allowable  where  clearly  shown  to 
have  been  reasonably  necessary  for  the 
performance  of  the  terminated  agreement, 
less  the  residual  value  of  such  leases,  if  (1) 
the  amount  of  such  rental  claimed  does  not 
exceed  the  reasonable  use  value  of  the 
property  leased  for  the  period  of  the 
agreement  and  such  further*  period  as  may  be 
reasonable;  and  (2)  the  institution  makes  all 
reasonable  efforts  to  terminate,  assign,  settle, 
or  otherwise  reduce  the  cost  of  such  lease. 
There  also  may  be  included  the  cost  of 
alterations  of  such  leased  property,  provided 
such  alterations  were  necessary  for  the 
performance  of  the  agreement,  and  of 
reasonable  restoration  required  by  the 
provisions  of  the  lea.se. 

f.  Settlement  expenses  including  the 
following  are  generally  allowable;  (1) 
accounting,  legal,  clerical,  and  similar  costs 
reasonably  necessary  for  the  preparation  and 
presentation  to  contracting  officers  or 
equivalent  of  settlement  claims  and 
supporting  data  with  respect  to  the 
terminated  portion  of  the  agreement,  and  the 
termination  and  settlement  of  subagreements; 
and  (2)  reasonable  costs  for  the  storage, 
transportation,  protection,  and  disposition  of 
property  provided  by  the  Government  or 
acquired  or  produced  by  the  institution  is 
reimbursed  for  disposals  at  a  predetermined 
amojunt  in  accordance  with  the  provisions  of 
34  CFR  (Subpart  O— Property)  §§  74.130- 
74.145. 

g.  Claims  under  subagreements,  including 
the  allocable  portion  of  claims  which  are 
common  to  the  agreement  and  to  other  work 
of  the  institution,  are  generally  allowable. 

K.  Certification  of  Charges 

To  assure  that  expenditures  for  sponsored 
agreements  are  proper  and  in  accordance 
with  the  agreement  documents  and  approved 
project  budgets,  the  annual  and/or  final  fiscal 
reports  or  vouchers  requesting  payment 
under  the  agreements  will  include  a 
certification,  signed  by  an  authorized  official 
of  the  university,  which  reads  essentially  as 
fallows:  "I  certify  that  all  expenditures 


reported  (or  payment  requested)  are  for 
appropriate  purposes  cmd  in  accordance  with 
the  provisions  of  the  application  and  award 
documents." 

(Authority;  20  U.S.C.  1221e-3(a)(l)  and 
3474;  OMB  Circulars  A-102.  A-110,  and  A-21) 

k.  Appendix  D  to  Part  74  is  added,  to 
read  as  follows: 

Appendix  D  to  Part  74 — Cost  Principles 
for  Hospitals 

/.  Purpose  and  Scope 

A.  Objectives.  This  appendix  provides 
principles  for  determining  the  costs 
applicable  to  research  and  development  work 
performed  by  hospitals  under  grants  and 
contracts  with  the  Department  of  Education. 
These  principles  are  confined  to  the  subject 
of  cost  determination  and  make  no  attempt  to 
identify  the  circumstances  of  dictate  the 
extent  of  hospital  participation  in  the 
financing  of  a  particular  research  or 
development  project.  The  principles  are 
designed  to  provide  recognition  of  the  full 
allocated  costs  of  such  research  work  under 
generally  accepted  accounting  principles. 
These  principles  will  be  applicable  to  both 
proprietary  and  nonprofit  hospitals.  No 
provision  for  profit  or  other  increment  above 
cost  is  provided  for  in  these  principles. 
However,  this  is  not  to  be  interpreted  as 
precluding  a  negotiated  fee  between 
contracting  parties  when  a  fee  is  appropriate. 

B.  Policy  guides.  The  successful  application 
of  these  principles  requires  development  of 
mutual  understanding  between 
representatives  of  hospitals  and  of  the 
Department  of  Education  as  to  their  scope, 
applicability  and  interpretation.  It  is 
recognized  that; 

1.  The  arrangements  for  hospital 
participation  in  the  financing  of  a  research 
and  development  project  are  properly  subject 
to  negotiation  between  the  agency  and  the 
hospital  concerned  in  accordance  with  such 
Government-wide  criteria  as  may  be 
applicable. 

2.  Each  hospital,  possessing  its  own  unique 
combination  of  staff,  facilities  and 
experience,  should  be  encouraged  to  conduct 
research  in  a  manner  consonant  with  its  own 
institutional  philosophies  and  objectives. 

3.  Each  hospital  in  the  fulfillment  of  its 
contractual  obligations  should  be  expected  to 
employ  sound  management  practices. 

4.  The  application  of  the  principles 
established  herein  shall  be  in  conformance 
with  the  generally  accepted  accounting 
practices  of  hospitals. 

5.  Hospitals  receive  reimbursements  from 
the  Federal  Government  for  differing  types  of 
services  under  various  programs  such  as 
support  of  Research  and  Development 
(including  discrete  clinical  centers).  Health 
Services  Projects,  Medicare,  etc.  It  is 
essential  that  consistent  procedures  for 
determining  reimbursable  costs  for  similar 
services  be  employed  without  regard  to 
program  differences.  Therefore,  both  the 
direct  and  indirect  costs  of  research  programs 
must  be  indentified  as  a  cost  center(s)  for  the 
cost  finding  and  step-down  requirements  of 
the  Medicare  program,  or  in  its  absence  the 
Medicaid  program. 

C.  Application.  All  operating  agencies 
within  the  Department  of  Education  that 


sponsor  research  and  development  work  in 
hospitals  will  apply  these  principles  and 
related  policy  guides  in  determining  the  costs 
incurred  for  such  work  under  grants  and  cost- 
reimbursement  type  contracts  and 
subcontracts.  These  principles  will  also  be 
used  as  a  guide  in  the  pricing  of  fixed-price 
contracts  and  subcontracts. 

//.  Definition  of  Terms 

A.  "Organized  research"  means  all 
research  activities  of  a  hospital  that  may  be 
identified  whether  the  support  for  such 
research  is  from  federal,  non-federal  or 
internal  source. 

B.  "Departmental  research"  means 
research  activities  that  are  not  separately 
budgeted  and  accounted  for.  Such  work, 
which  includes  all  research  activities  not 
encompassed  imder  the  term  organized 
research,  is  regarded  for  purposes  of  this 
document  as  a  part  of  the  patient  care 
activities  of  the  hospital. 

C.  "Research  agreement"  means  any  valid 
arrangement  to  perform  federally-sponsored 
research  or  development  including  grants, 
cost-reimbursement  type  contracts,  cost- 
reimbursement  type  subcontracts,  and  fixed- 
price  contracts  and  subcontracts. 

D.  "Instruction  and  training"  means  the 
formal  or  informal  programs  of  educating  and 
training  technical  and  professional  health 
services  personnel,  primarily  medical  and 
nursing  training.  This  activity,  if  separately 
budgeted  or  identifiable  with  specific  costs, 
should  be  considered  as  a  cost  objective  for 
purptoses  of  indirect  cost  allocations  and  the 
development  of  patient  care  costs. 

E.  "Other  hospital  activities"  means  all 
organized  activities  of  a  hospital  not 
immediately  related  to  the  patient  care, 
research,  and  instructional  and  training 
functions  which  produce  identifiable  revenue 
from  the  performance  of  these  activities.  If  a 
non-related  activity  does  not  produce 
identifiable  revenue,  it  may  be  necessary  to 
allocate  this  expense  using  an  appropriate 
basis.  In  such  a  case,  the  activity  may  be 
included  as  an  allocable  cost  (See  para.  Ill  D 
below).  Also  included  under  this  definition  is 
any  category  of  cost  treated  as 
"Unallowable,"  provided  such  category  of 
cost  identifies  a  function  or  activity  to  which 
a  portion  of  the  institution's  indirect  cost  (as 
defined  in  para.  V.  A.)  are  property  allocable. 

F.  "Patient  care"  means  those  departments 
or  cost  centers  which  render  routine  or 
ancillary  services  to  in-patients  and/or  out- 
patients. As  used  in  para.  IX  B.23.  it  means 
the  cost  of  these  services  applicable  to 
patients  involved  in  research  programs. 

G.  "Allocation"  means  the  process  by 
which  the  indirect  costs  are  assigrn  d  as 
between: 

1.  Organized  research. 

2.  Patient  care  including  departmental 
research. 

3.  Instruction  and  training,  and 

4.  Other  hospital  activities. 

H.  "Cost  center"  means  an  identifiable 
department  or  area  (including  research) 
within  the  hospital  which  has  been  assigned 
an  account  number  in  the  hospital  accounting 
system  for  the  purpose  of  accumulating 
expense  by  department  or  area 
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I.  "Cost  finding"  is  the  process  of  recasting 
the  data  derived  from  the  accounts  ordinarily 
kept  by  a  hospital  to  ascertain  costs  of  the 
various  types  of  services  rendered.  It  is  the 
determination  of  direct  costs  by  specific 
identification  and  the  proration  of  indirect 
costs  by  allocation. 

I.  "Step  down"  is  a  cost  finding  method 
that  recognizes  that  services  rendered  by 
certain  nonrevenue-producing  departments  or 
centers  are  utilized  by  certain  other 
nonrevenue  producing  centers  as  well  as  by 
the  revenue-producing  centers.  All  costs  of 
nonrevenue-producing  centers  are  allocated 
to  all  centers  which  they  serve,  regardless  of 
whether  or  not  these  centers  produce 
revenue.  Following  the  apportionment  of  the 
cost  of  the  nonrevenue-producing  center,  that 
center  will  be  considered  closed  and  no 
further  costs  are  apportioned  to  that  center. 

K.  "Scatter  bed"  is  a  bed  assigned  to  a 
research  patient  based  on  availability. 
Research  patients  occupying  these  beds  are 
not  physically  segregated  from  nonresearch 
patients  occupying  beds.  Scatter  beds  are 
geographically  dispersed  among  all  the  beds 
available  for  use  in  the  hospital.  There  are  no 
special  features  attendant  to  a  scatter  bed 
that  distinguishes  it  from  others  that  could 
just  as  well  have  been  occupied. 

L  "Discrete  bed"  is  a  bed  or  beds  that  have 
been  set  aside  for  occupancy  by  research 
patients  and  are  physically  segregated  from 
other  hospital  beds  in  an  environment  that 
permits  an  easily  ascertainable  allocation  of 
costs  associated  with  the  space  they  occupy 
and  the  services  they  generate. 

III.  Basic  Considerations 

A.  Composition  of  total  costs.  The  cost  of  a 
research  agreement  is  comprised  of  the 
allowable  direct  costs  incident  to  its 
performance  plus  the  allocable  portion  of  the 
allowable  indirect  costs  of  the  hospital  less 
applicable  credits.  (See  para.  III-E.) 

B.  Factors  affecting  allowability  of  costs. 
The  tests  of  allowability  of  costs  under  these 
principles  are; 

1.  They  must  be  reasonable. 

2.  They  must  be  assigned  to  research 
agreements  under  the  8tandard.s  and  methods 
provided  herein. 

3.  They  must  be  accorded  consistent 
treatment  through  application  of  those 
generally  accepted  accounting  principles 
appropriate  to  the  circumstances  (See  para.  I- 
E.5.)  and 

4.  They  must  coiiform  to  any  limitations  or 
exclusions  set  forth  in  these  principles  or  in 
the  research  agreement  as  to  types  or 
amounts  of  cost  items. 

C.  Reasonable  costs.  A  cost  may  be 
considered  reasonable  if  the  nature  of  the 
goods  or  services  acquired  or  applied,  and 
the  amount  involved  therefor  reflect  the 
action  that  a  prudent  person  would  have 
taken  under  the  circumstances  prevailing  at 
the  time  the  decision  to  incur  the  cost  was 
made.  Major  considerations  involved  in  the 
determination  of  the  reasonableness  of  a  cost 
are; 

1.  Whether  or  not  the  cost  is  of  a  type 
generally  recognized  as  necessary  for  the 
operation  of  the  hospital  or  the  performance 
of  the  research  agreement. 

2.  TTie  restraints  or  requirements  imposed 
by  such  factors  as  arm's  length  bargaining. 


federal  and  state  laws  and  regulations,  and 
research  agreement  terms  and  conditions, 

3.  Whether  or  not  the  individuals 
concerned  acted  with  due  prudence  in  the 
circumstances,  considering  their 
responsibilities  to  the  hospital,  its  patients, 
its  employees,  its  students,  the  Government, 
and  the  public  at  large,  and 

4.  The  extent  to  which  the  actions  taken 
with  respect  to  the  incurrence  of  the  cost  are 
consistent  with  established  hospital  policies 
and  practices  applicable  to  the  work  of  the 
hospital  generally,  including  Government 
research. 

D.  Allocable  costs.  1.  A  cost  is  allocable  to 
a  particular  cost  center  (i.e.,  a  specific 
function,  project,  research  agreement, 
department,  or  the  like)  if  the  goods  or 
services  involved  are  chargeable  or 
assignable  to  such  cost  center  in  accordance 
with  relative  benefits  received  or  other 
equitable  relationship.  Subject  to  the 
foregoing,  a  cost  is  allocable  to  a  research 
agreement  if  it  is  incurred  solely  to  advance 
the  work  under  the  research  agreement;  or  it 
benefits  both  the  research  agreement  and 
other  work  of  the  hospital  in  proportions  that 
can  be  approximated  through  use  of 
reasonable  methods,  or  it  is  necessary  to  the 
overall  operation  of  the  hospital  and,  in  light 
of  the  standards  provided  in  this  chapter,  is 
deemed  to  be  assignable  in  part  to  organized 
research.  Where  the  purchase  of  equipment 
or  other  capital  items  are  specifically 
authorized  under  a  research  agreement,  the 
amounts  thus  authorized  for  such  purchases 
are  allocable  to  the  research  agreement 
regardless  of  the  use  that  may  subsequently 
be  made  of  the  equipment  or  other  capital 
items  involved. 

2.  Any  costs  allocable  to  a  particular 
research  agreement  under  the  standards 
provided  in  these  principles  may  not  be 
shifted  to  otjier  research  agreements  in  order 
to  meet  deficiencies  caused  by  overruns  or 
other  fund  considerations,  to  avoid 
restrictions  imposed  by  law  or  by  terms  of 
the  research  agreement,  or  for  other  reasons 
of  convenience. 

E.  Applicable  credits.  1.  The  term 
applicable  credits  refers  to  those  receipts  or 
negative  expenditure  types  of  transactions 
which  operate  to  offset  or  reduce  expense 
items  that  are  allocable  to  research 
agreements  as  direct  or  indirect  costs  as 
outlined  in  para.  V-A.  Typical  examples  of 
such  transactions  are;  purchase  discounts, 
rebates,  or  allowances;  recoveries  or 
indemnities  on  losses;  sales  of  scrap  or 
incidental  services:  tuition;  adjustments  of 
overpayments  or  erroneous  charges;  and 
services  rendered  to  patients  admitted  to 
federally  funded  clinical  research  centers, 
primarily  for  care  though  also  participating  in 
research  protocols. 

2.  In  some  instances,  the  amounts  received 
from  the  Federal  Government  to  finance 
hospital  activities  or  service  operations 
should  be  treated  as  applicable  credits. 
Specifically,  the  concept  of  netting  such 
credit  items  against  related  expenditures 
should  be  applied  by  the  hospital  in 
determining  the  rates  or  amounts  to  be 
charged  to  government  research  for  services 
rendered  whenever  the  facilities  or  other 
resources  used  in  providing  such  services 


BEST  COPY  AVAILABLE 


have  been  financed  directly,  in  whole  or  in 
part,  by  federal  funds.  Thus,  where  surh 
items  are  provided  for  or  benefit  a  particular 
hospital  activity,  i.e.,  patient  care,  research, 
instruction  and  training,  or  other,  they  should 
be  treated  as  an  offset  to  the  indirect  costs 
apportioned  to  that  activity.  Where  the 
benefits  are  common  to  all  hospital  activities 
they  should  be  treated  as  a  credit  to  the  total 
indirect  cost  pool  before  allocation  to  the 
various  cost  objectives. 

IV.  Direct  Costs 

A.  General.  Direct  costs  are  those  that  can 
be  identified  specifically  with  a  particular 
cost  center.  For  this  purpose,  the  term  cost 
center  refers  not  only  to  the  ultimate  centers 
against  which  costs  are  finally  lodged  such  as 
research  agreements,  but  also  to  other 
estabhshed  cost  centers  such  as  the 
individual  accounts  for  recording  particular 
objects  or  items  of  expense,  and  the  separate 
account  groupings  designed  to  record  the 
expenses  incurred  by  individual 
organizational  units,  functions,  projects  and 
the  like.  In  general,  the  administrative 
functions  and  service  activities  described  in 
para.  VI  are  identifiable  as  separate  cost 
centers,  and  the  expenses  associated  with 
such  centers  become  eligible  in  due  course 
for  distribution  as  indirect  costs  of  research 
agreements  and  other  ultimate  cost  centers. 

B.  Application  to  research  agreements. 
Identifiable  benefit  to  the  research  work 
rather  than  the  nature  of  the  goods  and 
services  involved  is  the  determining  factor  in 
distinguishing  direct  from  indirect  costs  of 
research  agreements.  Typical  of  transactions 
chargeable  to  a  research  agreement  as  direct 
costs  are  the  compensation  of  employees  for 
the  time  or  effort  devoted  to  the  performance 
of  work  under  the  research  agreement, 
including  related  staff  benefit  and  pension 
plan  costs  to  the  extent  that  such  items  are 
consistently  accorded  to  all  employees  and      j 
treated  by  the  hospital  as  direct  rather  than 
indirect  costs  (see  para.  V.  B4b);  the  costs  of 
materials  consumed  or  expended  in  the 
performance  of  such  work;  and  other  items  of 
expense  incurred  for  the  research  agreement, 
such  as  extraordinary  utility  consumption. 
The  cost  of  materials  supplied  from  stock  or 
serv'ices  rendered  by  specialized  facilities  or 
other  institutional  service  operations  may  be 
included  as  direct  costs  of  research 
agreements  provided  such  items  are 
consistently  treated  by  the  institution  as 
direct  rather  than  indirect  tosts  a.id  are 
charged  under  a  recognized  method  of  costing 
or  pricing  designed  to  recover  only  the  actual 
direct  and  indirect  costs  of  such  material  or 
service  and  conforming  to  generally  accepted 
cost  accounting  practices  consistently 
followed  by  the  institution. 

V.  Indirect  Costs 

A.  General.  Indirect  costs  are  those  that 
have  been  incurred  for  common  or  joint 
objectives,  and  thus  are  not  readily  subject  to 
treatment  as  direct  costs  of  research 
agreements  or  other  ultimate  or  revenue 
producing  cost  centers.  In  hospitals  such 
costs  normally  are  classified  but  not 
necessarily  restricted  to  the  following 
functional  categories:  Depreciation; 
Administrative  and  General  (including  fringe 
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benefits  if  not  charged  directly);  Operation  of 
Plant:  Maintenance  of  Plant:  Laundry  and 
Linen  Service;  Houaelteepin^  Dietary: 
Maintenance  of  Personnel;  and  Medical 
Records  and  Library. 

B.  Criteria  for  distribution. — 1.  Base  period. 
A  base  period  for  distribution  of  indirect 
costs  is  the  period  during  which  such  costs 
are  incurred  cmd  accumulated  for  distribution 
to  work  performed  within  that  period.  The 
base  period  normally  should  coincide  with 
the  Hscal  year  established  by  the  hospital, 
but  in  any  event  the  base  period  should  be  so 
selected  as  to  avoid  inequities  in  the 
distribution  of  costs. 

2.  Need  for  cost  groupings.  The  overall 
objective  of  the  allocation  process  is  to 
distribute  the  indirect  costs  described  in 
para.  VI  to  organized  research,  patient  care, 
instruction  and  training,  and  other  hospital 
activities  in  reasonable  proportions 
co:nsistent  with  the  nature  and  extent  of  the 
use  of  the  hospital's  resources  by  research 
personnel,  medical  staff,  patients,  students. 
and  other  personnel  or  organizations.  In 
order  to  achieve  this  objective  with 
reasonable  precision,  it  may  be  necessary  to 
provide  for  selective  distribution  by 
establishing  separate  groupings  of  cost  within 
one  or  more  of  the  functional  categories  of 
indirect  costs  referred  to  in  para.  V-A.  In 
general,  the  cost  groupings  established  within 
a  functional  category  should  constitute,  in 
each  case,  a  pool  of  those  items  of  expense 
that  are  considered  to  be  of  like  character  in 
terms  of  their  relative  contribution  to  (or 
degree  of  remoteness  from)  the  particular 
cost  centers  to  which  distribution  is 
appropriate.  Each  such  pool  or  cost  grouping 
should  then  be  distributed  individually  to  the 
related  cost  centers,  using  the  distribution 
base  or  method  most  appropriate  in  the  light 
of  the  guides  set  out  in  B3  below.  While  this 
paragraph  places  primary  emphasis  on  a 
step-down  method  of  indirect  cost 
computation,  para.  VIII  provides  an  alternate 
method  which  may  be  used  under  certain 
conditions. 

3.  Selection  of  distribution  method.  Actual 
conditions  must  be  taken  into  account  in 
selecting  the  method  or  base  to  be  used  in 
distributing  to  related  cost  centers  the 
expenses  assembled  under  each  of  the 
individual  cost  groups  established  as 
indicated  under  82  above.  Where  a 
distribution  can  be  made  by  assignment  of  a 
cost  grouping  directly  to  the  area  benefited, 
the  distribution  should  be  made  in  that 
manner.  Care  should  be  given,  however,  to 
eliminate  similar  or  duplicative  costs  from 
any  other  distribution  made  to  this  area. 
Where  the  expenses  under  a  cost  grouping 
are  more  general  in  nature,  the  distribution  to 
related  cost  centers  should  be  made  ihrough 
use  of  a  selected  base  which  will  produce 
results  which  are  equitable  to  both  the 
Government  and  the  hospital.  In  general,  any 
cost  element  or  cost-related  factor  associated 
with  the  hospital's  work  is  potentially 
adaptable  for  use  as  a  distribution  base 
provided: 

a.  It  can  readily  be  expressed  in  terms  of 
dollars  or  other  quantitative  measure  (total 
direct  expenditures,  direct  salaries,  manhours 
applied,  square  feet  utilized,  hours  of  usage, 
number  of  documents  processed,  population 
served,  and  the  like);  and 


b.  It  is  common  to  the  related  cost  centers 
during  the  base  period.  The  essential 
consideration  in  selection  of  the  distribution 
base  in  each  instance  is  that  it  be  the  one 
best  suited  for  assigning  the  pool  of  costs  to 
related  cost  centers  in  accord  with  the 
relative  benefits  derived;  the  traceable  cause 
and  effect  relationship;  or  logic  and  reason, 
where  neither  benefit  nor  cause  and  effect 
relationship  is  determinable. 

4.  General  consideration  on  cost  groupings. 
The  extent  to  which  separate  cost  groupings 
and  selective  distribution  would  be 
appropriate  at  a  hospital  is  a  matter  of 
judgment  to  be  determined  on  a  case-by-case 
basis.  Typical  situations  which  may  warrant 
the  establishment  of  two  or  more  separate 
cost  groups  (based  on  account  classification 
or  analysis)  within  a  functional  category 
include  but  are  not  limited  to  the  following: 

a.  Where  certain  items  or  categories  of 
expense  relate  solely  to  one  of  the  major 
divisions  of  the  hospital  (patient  care, 
sponsored  research,  instruction  and  training, 
or  other  hospital  activities)  or  to  any  two  but 
not  all,  such  expenses  should  be  set  aside  as 
a  separate  cost  grouping  for  direct 
assignment  or  selective  distribution  in 
accordance  with  the  guides  provided  in  B2 
and  B3  above. 

b.  Where  any  types  of  expense  ordinary 
treated  as  indirect  cost  as  outlined  in  para.  V- 
A  are  charged  to  research  agreements  as 
direct  costs,  the  similar  type  expenses 
applicable  to  other  activities  of  the  institution 
must  through  separate  cost  grouping  be 
excluded  from  the  indirect  costs  allocable  to 
research  agreements. 

c.  Where  it  is  determined  that  certain 
expenses  are  for  the  support  of  a  service  unit 
or  facility  whose  output  is  susceptible  of 
measurement  on  a  workload  or  other 
quantitative  basis,  such  expenses  should  be 
set  aside  as  a  separate  cost  grouping  for 
distribution  on  such  basis  to  organized 
research  and  other  hospital  activities. 

d.  Where  organized  activities  (including 
identifiable  segments  of  organized  research 
as  well  as  the  activities  cited  in  para.  U-E) 
provide  their  own  purchasing,  personnel 
administration,  building  maintenance,  or 
housekeeping  or  similar  service,  the 
distribution  of  such  elements  of  indirect  cost 
to  such  activities  should  be  accomplished 
through  cost  grouping  which  includes  only 
that  portion  of  central  indirect  costs  (such  as 
for  overall  management)  which  are  properly 
allocable  to  such  activities. 

/grWhere  the  hospital  elects  to  treat  as 
indirect  charges  the  costs  of  pension  plans 
and  other  staff  benefits,  such  costs  should  be 
set  aside  as  a  separate  cost  grouping  for 
selective  distribution  to  related  cost  centers, 
including  organized  research. 

f  Where  the  hospital  is  affiliated  with  a 
medical  school  or  some  other  institution 
which  performs  organized  research  on  the 
hospital's  premises,  every  effort  should  be 
made  to  establish  separate  cost  groupings  in 
the  Administrative  and  General  or  other 
applicable  category  which  will  reasonably 
reflect  the  use  of  services  and  facihties  by 
such  research.  (See  also  para.  VII-A.3) 

5.  Materiality.  Where  it  is  determined  that 
the  use  of  separate  cost  groupings  and 
selective  distribution  are  necessary  to 


produce  equitable  results,  the  number  of  such 
separate  cost  groupings  within  a  functional 
category  should  be  held  within  practical 
limits,  after  taking  into  consideration  the 
materiality  of  the  amounts  involved  and  the 
degree  of  precision  attainable  through  less 
selective  methods  of  distribution. 

C.  Administration  of  limitations  on 
allowances  for  indirect  costs.  1.  Research 
grants  may  be  subject  to  laws  and/or 
administrative  regulations  that  Umit  the 
allowance  for  indirect  costs  under  each  such 
grant  to  ■  stated  percentage  of  the  direct 
costs  allowed.  Agencies  that  sponsor  such 
grants  will  establish  procedures  which  will 
assure  that: 

a.  the  terms  and  amount  authorized  in  each 
case  conform  with  the  provisions  of 
paragraphs  III,  V  and  IX  of  these  principles 
as  they  apply  to  matters  involving  the 
consistent  treatment  and  allowability  of 
individual  items  of  cost;  and 

b.  the  amount  actually  allowed  for  indirect 
costs  under  each  such  research  grant  does 
not  exceed  the  maximum  allowable  under  the 
limitation  or  the  amount  otherwise  allowable 
under  these  principles,  whichever  is  the 
smaller. 

2.  Where  the  actual  allowance  for  indirect 
costs  on  any  research  grant  must  be 
restricted  to  the  smaller  of  the  two 
alternative  amounts  referred  to  in  Cl  above, 
such  alternative  amounts  should  be 
determined  in  accordance  with  the  following 
guides: 

a.  The  maximum  allowable  under  the 
limitation  should  be  established  by  applying 
the  stated  percentage  to  a  direct  cost  base 
which  shall  include  all  items  of  expenditure 
authorized  by  the  sponsoring  agency  for 
inclusion  as  part  of  the  total  cost  for  the 
direct  benefit  of  the  work  under  the  grant; 
and 

b.  The  amount  otherwise  allowable  under 
these  principles  should  be  established  by 
applying  the  current  institutional  indirect  cost 
rate  to  those  elements  of  direct  cost  which 
were  included  in  the  base  on  which  the  rate 
was  computed. 

3.  When  the  maximum  amount  allowable 
under  a  statutory  limitation  or  the  terms  of  a 
research  agreement  is  less  than  the  amount 
otherwise  allocable  as  indirect  costs  under 
these  principles,  the  amount  not  recoverable 
as  indirect  costs  under  the  research 
agreement  involved  may  not  be  shif-ed  to 
other  research  agreements. 

VI.  Identification  and  Assignment  of  Indirect 
Costs 

A.  Depreciation  or  use  charge.  1.  The 
expenses  under  this  heading  should  include 
depreciation  (as  defined  in  para.  IX-B.9a)  on 
buildings,  fixed  equipment,  and  movable 
equipment,  except  to  the  extent  purcha.sed 
through  federal  funds.  Where  adequate 
records  for  the  recordirig  of  depreciation  are 
not  available,  a  use  charge  may  be 
substituted  for  depreciation.  (See  para.  IX-B.) 

2.  The  expenses  included  in  this  category 
should  be  allocated  to  applicable  cost  centers 
in  a  manner  consistent  with  the  guides  set 
forth  in  para.  V-B,  on  a  basis  that  gives 
primary  emphasis  to  (a)  space  utilization  with 
respect  to  depreciation  on  buildings  and  fixed 
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equipment;  and  (b)  specific  identification  of 
assets  and  their  use  with  respect  to  movable 
equipment  as  it  relates  to  patient  care, 
organized  research,  instruction  and  training, 
and  other  hospital  activities.  Where  such 
records  are  not  sufficient  for  the  purpose  of 
the  foregoing,  reasonable  estimates  will 
suffice  as  a  means  for  effecting  distribution  of 
the  amounts  involved. 

B.  Administration  and  general  expenses.  1. 
The  expenses  under  this  heading  are  those 
that  have  been  incurred  for  the 
administrative  offices  of  the  hospital 
including  accounting,  personnel,  purchasing, 
information  centers,  telephone  expense,  and 
the  like  which  do  not  relate  solely  to  any 
major  division  of  the  institution,  i.c'solely  to 
patient  care,  organized  research,  instruction 
and  training,  or  other  hospital  activities. 

2.  The  expenses  included  in  this  category 
may  be  allocated  on  the  basis  of  total 
expenditures  exclusive  of  capital 
expenditures,  or  salaries  and  wages  in 
situations  where  the  results  of  the 
distribution  made  on  this  basis  are  deemed  to 
be  equitable  both  to  the  Government  and  the 
hospital;  otherwise  the  distribution  of 
Administration  and  General  expenses  should 
be  made  through  use  of  selected  bases, 
applied  to  separate  cost  groupings 
established  within  this  category  of  expenses 
in  accordance  with  the  guides  set  out  in  para. 

C.  Operation  of  plant.  1.  The  expenses 
under  this  heading  are  those  that  have  been 
incurred  by  a  central  service  organization  or 
at  the  departmental  level  for  the 
administration,  supervision,  and  provision  of 
utilities  (exclusive  of  telephone  expense)  and 
protective  services  to  the  physical  plant. 
They  include  expenses  incurred  for  such 
items  as  power  plant  operations,  general 
utility  costs,  elevator  operations,  protection 
services,  and  general  parking  lots. 

2.  The  expenses  included  in  this  category 
should  be  allocated  to  applicable  cost  centers 
in  a  maimer  consistent  with  the  guides 
provided  in  para.  V-B,  on  a  basis  that  gives 
primary  emphasis  to  space  utilization.  The 
allocations  should  be  developed  as  follows: 

a.  Where  actual  space  and  related  cost 
records  are  available  or  can  readily  be 
developed  and  maintained  without 
significant  change  in  the  accounting 
practices,  the  amount  distributed  should  be 
based  on  such  records; 

b.  Where  the  space  and  related  cost 
records  maintained  are  not  sufficient  for 
purposes  of  the  foregoing,  a  reasonable 
estimate  of  the  proportion  of  total  space 
assigned  to  the  various  costs  centers 
normally  will  suffice  as  a  means  for  effecting 
distribution  of  the  amounts  involved;  or 

c.  Where  it  can  be  demonstrated  that  an 
area  or  volume  or  space  basis  of  allocation  is 
impractical  or  inequitable,  other  bases  may 
be  used  provided  consideration  is  given  to 
the  use  of  facilities  by  research  personnel 
and  others,  including  patients. 

D.  Maintenance  of  plant.  1.  The  expenses 
under  this  heading  should  include: 

a.  All  salaries  and  wages  pertaining  to 
ordinary  repair  and  maintenance  work 
performed  by  employees  on  the  payroll  of  the 
hospital; 


b.  All  supplies  and  parts  used  in  the 
ordinary  repairing  and  maintaining  of 
buildings  and  general  equipment;  and 

c.  Amounts  paid  to  outside  concerns  for  the 
ordinary  repairing  and  maintaining  of 
buildings  and  general  equipment. 

2.  The  expenses  included  in  this  category 
should  be  allocated  to  applicable  costs 
centers  in  a  manner  consistent  with  the 
guides  provided  in  para.  V-B  on  a  basis  that 
gives  primary  emphasis  to  space  utilization. 
The  allocations  and  apportionments  should 
be  developed  as  follows: 

a.  Where  actual  space  and  related  cost 
records  are  available  and  can  readily  be 
developed  and  maintained  without 
significant  change  in  the  accounting 
practices,  the  amount  distributed  should  be 
based  on  such  records; 

b.  Where  the  space  and  related  cost 
records  maintained  are  not  sufficient  for 
purposes  of  the  foregoing,  a  reasonable 
estimate  of  the  proportion  of  total  space 
assigned  to  the  various  cost  centers  normally 
will  suffice  as  a  means  for  effecting 
distribution  of  the  amounts  involved;  or 

c.  Where  it  can  be  demonstrated  that  an 
area  or  volume  of  space  basis  of  allocation  is 
impractical  or  inequitable,  other  basis  may  be 
used  provided  consideration  is  given  to  the 
use  of  facilities  by  research  personnel,  and 
others,  including  patients. 

E.  Laundry  and  linen.  1.  The  expenses 
under  this  heading  should  include; 

a.  Salaries  and  wages  of  laundry 
department  employees,  seamstresses,  clean 
hnen  handlq^,  hnen  delivery  men,  etc.; 

b.  Suppliet  used  in  connection  with  the 
laundry  operation  and  all  linens  purchased; 
and 

c.  Amounts  paid  to  outside  concerns  for 
purchased  laundry  and/or  or  linen  service. 

2.  The  expense  included  in  this  category 
should  be  allocated  to  related  cost  centers  in 
a  manner  consistent  with  the  guides  provided 
in  para.  V-B,  on  a  basis  that  gives  primary 
emphasis  to  actual  pounds  of  linen  used.  The 
allocations  should  be  developed  as  follows: 

a.  Where  actual  poundage  and  related  cost 
records  are  available  or  can  readily  be 
developed  and  maintained  without 
significant  change  in  the  accounting 
practices,  the  amount  distributed  should  be 
based  on  such  records; 

b.  Where  it  can  be  demonstrated  that  a 
poundage  basis  of  allocation  is  impractical  or 
inequitable  other  bases  may  be  used 
provided  consideration  is  given  to  the  use  of 
linen  by  research  personnel  and  others, 
including  patients. 

r:  Housekeeping.  1.  The  expenses  under 
this  heading  should  include: 

a.  All  salaries  and  wages  of  the  department 
head,  foreman,  maids,  porters,  janitors,  wall 
washers,  and  other  housekeeping  employees; 

b.  All  supplies  used  in  carrying  out  the 
housekeeping  functions;  and 

c.  Amounts  paid  to  outside  concerns  for 
purchased  services  such  as  window  washing, 
insect  extermination,  etc. 

2.  The  expenses  included  in  this  category 
should  be  allocated  to  related  cost  centers  in 
a  manner-consistent  with  the  guides  provided 
in  para.  V-B,  on  a  basis  that  gives  primary 
emphasis  to  space  actually  serviced  by  the 
housekeeping  department.  The  allocations 


and  apportionments  should  be  developed  as 
follows: 

a.  Where  actual  space  serviced  and  reUled 
cost  records  are  available  or  can  readily  be 
developed  and  maintained  without 
significant  change  in  the  accounting 
practices,  the  amount  distributed  should  be 
based  on  such  records; 

b.  Where  the  space  serviced  and  related 
cost  records  maintained  are  not  sufficient  for 
purposes  of  the  foregoing,  a  reasonable 
estimate  of  the  proportion  of  total  space 
assigned  to  the  various  cost  centers  normally 
will  suffice  as  a  means  for  effecting 
distribution  of  the  amounts  of  housekeeping 
expenses  involved:  or 

c.  Where  it  can  be  demonstrated  that  the 
space  serviced  basis  of  allocation  is 
impractical  or  inequitable,  other  bases  may 
be  used  provided  consideration  is  given  to 
the  use  of  housekeeping  services  by  research 
personnel  and  others,  including  patients. 

G.  Dietary.  1.  These  expenses,  as  used 
herein,  shall  mean  only  the  subsidy  provided 
by  the  hospital  to  its  employees  including 
research  personnel  through  its  cafeteria 
operation.  The  hospital  must  be  able  to 
demonstrate  through  the  use  of  proper  cost 
accounting  techniques  that  the  cafeteria 
operates  at  a  loss  to  the  benefit  of  employees. 

2.  The  reasonable  operating  basis  of  a 
subsidized  cafeteria  operation  should  be 
allocated  to  related  cost  centers  in  a  maimer 
consistent  with  the  guides  provided  in  para. 
V-B,  on  a  basis  that  gives  primary  emphasis 
to  number  of  employees. 

H.  Maintenance  (housing!  of  personnel.  1. 
The  expenses  under  this  heading  should 
include: 

a.  The  salaries  and  Wages  of  matrons, 
clerks,  and  other  employees  engaged  in  work 
in  nurses'  residences  and  other  employees' 
quarters; 

b.  All  supplies  used  in  connectron  with  the 
operation  of  such  dormitories;  and 

c.  Payments  to  outside  agencies  for  the 
rental  of  houses,  apartments,  or  rooms  used 
by  hospital  personnel. 

2.  The  expenses  included  in  this  catetory 
should  be  allocated  to  related  cost  centers  in 
a  manner  consistent  with  the  guides  provided 
in  para.  V-B,  on  a  basis  that  gives  primary 
emphasis  to  employees  utilization  of  housing 
facilities.  The  allocation  should  be  developed 
as  follows: 

a.  Appropriate  credit  should  be  given  for 
all  payments  received  from  employees  or 
otherwise  to  reduce  the  expense  to  be 
allocated: 

b.  A  net  cost  per  housed  employee  may 
then  be  computed;  and 

c.  Allocation  should  be  made  on  a 
department  basis  based  on  the  number  of 
housed  employees  in  each  respective 
department. 

I.  Medical  records  and  library.  1.  The 
expenses  under  this  heading  should  include: 

a.  The  salaries  and  wages  of  the  records 
librarian,  medical  librarian,  clerks, 
stenographers,  etc.;  and 

b.  All  supplies  such  as  medical  record 
forms,  chart  covers,  filing  supplies, 
stationery,  medical  Ubrary  books,  periodicals, 
etc. 
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2.  The  expenses  included  in  this  category 
should  be  allocated  to  related  cost  centers  in 
a  manner  consistent  with  the  guides  provided 
in  para.  V-B,  on  a  basis  that  gives  primary 
emphasis  to  a  special  time  survey  of  medical 
records  personnel.  If  this  appears  to  be 
impractical  or  inequitable,  other  bases  may 
be  used  provided  consideration  is  given  to 
the  use  of  these  facilities  by  research 
personnel  and  others,  including  patients. 

Vn.  Determination  and  Application  of 
Indirect  Cost  Rate  or  Rates 

A.  Indirect  cost  pools.  1.  Subject  to  (2) 
below,  indirect  costs  allocated  to  organized 
research  should  be  treated  as  a  common  pool, 
and  the  costs  in  such  common  pool  should  be 
distributed  to  individual  research  agreements 
benefiting  therefrom  on  a  single  rate  basis. 

2.  In  some  instances  a  single  rate  basis  for 
use  on  all  government  research  at  a  hospital 
may  not  be  appropriate  since  it  would  not 
take  into  account  those  different 
environmental  factors  which  may  affect 
substantially  the  indirect  costs  applicable  to 
a  particular  segment  of  government  research 
at  the  institution.  For  this  purpose,  a 
particular  segment  of  government  research 
may  be  that  performed  under  a  single 
research  agreement  or  it  may  consist  of 
research  under  a  group  of  research 
agreements  performed  in  a  common 
environment.  The  environmental  factors  are 
not  limited  to  the  physical  location  of  the 
work.  Other  important  factors  are  the  level  of 
the  administrative  support  required,  the 
nature  of  the  facilities  or  other  resources 
employed,  the  scientific  disciplines  at 
technical  skills  involved,  the  organizational 
arrangements  used,  or  any  combination 
thereof.  Where  a  particular  segment  of 
government  research  is  performed  within  an 
environment  which  appears  to  generate  a 
significantly  different  level  of  indirect  costs, 
provision  should  be  made  for  a  separate 
indirect  cost  pool  applicable  to  such  work. 
An  example  of  this  differential  may  be  in  the 
development  of  a  separate  indirect  cost  pool 
for  a  clinical  research  center  grant.  The 
separate  indirect  cost  pool  should  be 
developed  during  the  course  of  the  regular 
distribution  process,  and  the  separate 
indirect  cost  rate  resulting  thereform  should 
be  utilized  provided  it  is  determined  that 

a.  Such  indirect  cost  rate  differs 
signiHcantly  from  that  which  would  have 
obtained  under  (1)  above;  and 

b.  The  volume  of  research  work  to  which 
such  rate  would  apply  is  material  in  relation 
to  other  government  research  at  the 
institution. 

3.  It  is  a  common  practice  for  grants  or 
contracts  awarded  to  other  institutions, 
typically  University  Schools  of  Medicine,  to 
be  performed  on  hospital  premises.  In  these 
cases  the  hospital  should  develop  a  separate 
indirect  cost  pool  applicable  to  the  work 
under  such  grants  or  contracts.  This  pool 
should  be  developed  by  a  selective 
distribution  of  only  those  indirect  cost 
categories  which  benefit  the  work  performed 
by  the  other  institution,  within  the  practical 
limits  dictated  by  available  data  and  the 
materiality  of  the  amounts  involved.  Hospital 
costs  determined  to  be  allocable  to  grants  or 
contracts  awarded  to  another  institution  may 
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not  be  recovered  as  a  cost  of  grants  or 
contracts  awarded  directly  to  the  hospital. 

B.  The  distribution  base.  Preferably, 
indirect  costs  allocated  to  organized  research 
should  be  distributed  to  applicable  research 
agreements  on  the  basis  of  direct  salaries  and 
wages.  However,  where  the  use  of  salaries 
and  wages  results  in  an  inequitable 
allocation  of  costs  to  the  research 
agreements,  total  direct  costs  or  a  variation 
thereof,  may  be  used  in  lieu  of  salaries  and 
wages.  Regardless  of  the  base  used,  an 
indirect  cost  rate  should  be  determined  for 
each  of  the  separate  indirect  cost  pools 
developed  pursuant  to  para.  VTl-A.  The  rate 
in  each  case  should  be  stated  as  the 
percentage  which  the  amount  of  the 
particular  indirect  cost  pool  is  of  the  total 
direct  salaries  and  wages  (or  other  base 
selected)  for  all  research  agreements 
identified  with  such  a  pool. 

C.  Negotiated  lump  sum  for  overhead.  A 
negotiated  fixed  amount  in  lieu  of  indirect 
costs  may  be  appropriate  for  self-contained 
or  off-campus  research  activities  where  the 
benefits  derived  from  a  hospital's  indirect 
services  cannot  be  readily  determine.  Such 
amount  negotiated  in  lieu  of  indirect  costs 
will  be  treated  as  an  offset  to  the  appropriate 
indirect  cost  pool  after  allocation  to  patient 
care,  organized  research,  instruction  and 
training,  and  other  hospital  activities.  The 
base  on  which  such  remaining  expenses  are 
allocated  should  be  appropriately  adjusted. 

D.  Predetermined  overhead  rates.  The 
utilization  of  predetermined  fixed  overhead 
rates  may  offer  potential  advantages  in  the 
administration  of  research  agreements  by 
facilitating  the  preparation  of  research 
budgets  and  permitting  more  expeditious 
close  out  of  the  agreements  when  the  work  is 
completed.  Therefore,  to  the  extent  allowed 
by  law,  consideration  may  be  given  to  the 
negotiation  of  predetermined  fixed  rates  in 
those  situations  where  the  cost  experience 
and  other  pertinent  factors  available  are 
deemed  su^icient  to  enable  the  Government 
and  the  hospital  to  reach  a  reasonable 
consclusion  as  to  the  probable  level  of  the 
indirect  cost  rate  for  the  ensuing  accounting 
period. 

VUL  Simpiifiad  Method  for  Small  Institutions 

A.  General.  1.  Where  the  total  direct  cost  of 
all  government-sponsored  research  and 
development  work  at  a  hospital  in  a  year  is 
minimal,  the  use  of  the  abbreviated 
procedure  described  in  para.  VIII-B  below 
may  be  acceptable  in  the  determination  of 
allowable  indirect  costs.  This  method  may 
also  be  used  to  initially  determine  a 
provisional  indirect  cost  rate  for  hospitals 
that  have  not  previously  established  a  rate. 
Under  this  abbreviated  procedure,  data  taken 
directly  from  the  institution's  most  recent 
annual  financial  report  and  immediately 
available  supporting  information  will  be 
utilized  as  a  basis  for  determining  the 
indirect  cost  rate  applicable  to  research 
agreements  at  the  institution. 

2.  The  rigid  formula  approach  provided 
under  the  abbreviated  procedure  has 
limitations  which  may  preclude  its  use  at 
some  hospitals  either  because  the  minimum 
data  required  for  this  purpose  are  not  readily 
available  or  because  the  application  of  the 


abbreviated  procedure  to  the  available  data 
produces  results  which  appear  inequitable  to 
the  Government  or  the  hospital.  In  any  such 
case.  Indirect  costs  should  be  determined 
through  use  of  the  regular  procedure  rather 
than  the  abbreviated  procedure. 

3.  In  certain  instances  where  the  total 
direct  cost  of  all  government-sponsored 
research  and  development  work  at  the 
hospital  is  more  than  minimal,  the 
abbreviated  procedure  may  be  used  if  prior 
permission  is  obtained.  This  alternative  will 
be  granted  only  in  those  cases  where  it  can 
be  de'ncnstrated  that  the  step-down 
technique  cannot  be  followed. 

B.  Abbreviated  procedure.  1.  Total 
expenditures  as  taken  from  the  most  recent 
annual  financial  report  will  be  adjusted  by 
eliminating  from  further  consideration 
expenditures  for  capital  items  as  defined  in 
para.  IX-B.4  and  unallowable  costs  as 
defined  under  various  headings  in  para.  IX 
and  para.  III-E. 

2.  Total  expenditures  as  adjusted  under  the 
foregoing  will  then  be  distributed  among  (a) 
expenditures  applicable  to  administrative 
and  general  overhead  functions,  [b] 
expenditures  applicable  to  all  other  overhead 
functions,  and  (c)  expenditures  for  al!  other 
purposes.  The  flrst  group  shall  include 
amounts  associated  with  the  functional 
categories.  Administration  and  General,  and 
Dietary,  as  defined  in  para.  VI.  The  second 
group  shall  include  Depreciation,  Operation 
of  Plant  Maintenance  of  Plant  and 
Housekeeping.  The  third  group — expenditures 
for  all  other  purposes — shall  include  the 
amounts  applicable  to  all  other  activities, 
namely,  patient  cau«,  organized  research, 
instruction  and  trianing.  and  other  hospital 
activities  as  defined  under  para.  II-E.  For  the 
purposes  of  this  section,  the  functional 
categories  of  Laundry  and  Linen. 
Maintenance  of  Persormel,  and  Medical 
Records  and  Library  as  defined  in  para.  VI 
shall  be  considered  as  expenditures  for  all 
other  purposes. 

3.  The  expenditures  distributed  to  the  fust 
two  groups  in  para.  VIII-B.2  should  then  be 
adjusted  by  those  receipts  or  negative 
expenditure  types  of  transections  which  tend 
to  reduce  expense  items  allocable  to  research 
agreements  as  indirect  costs.  Examples  of 
such  receipts  or  nsgative  expenditures  are 
itemized  in  para.  lU-E.l. 

4.  In  applying  the  procedures  in  para.  VIII-  \ 
B.l  and  B.2.  the  cost  of  unallowable  activities 
such  as  Gift  Shop,  Investment  Property 
Management  Fund  Raising,  and  Ptibllc 
Relations,  when  they  benefit  from  the 
hospital's  indirect  cost  services,  should  be 
treated  as  expenditures  for  all  other 
purposes.  Such  activities  are  presumed  to 
benefit  from  the  hospital's  indirect  cost 
services  when  they  include  salaries  of 
personnel  working  in  the  hospital.  When  they 
do  not  include  ouch  salaries,  they  should  be 
eliminated  from  the  indirect  cost  rate 
computation. 

5.  The  indirect  cost  rate  will  then  be 
computed  in  two  stages.  The  firat  stage 
requires  the  computation  of  an 
Administrative  and  General  rate  component. 
This  is  done  by  applying  a  ratio  of  research 
direct  costs  over  total  direct  costs  to  the 


Administrative  and  General  pool  developed 
under  para.  V1II-B.2  and  B.3  above.  The 
resultant  amount — that  which  is  allocable  to 
research — is  divided  by  the  direct  research 
cost  base.  The  second  stage  requires  the 
computation  of  an  All  other  Indirect  Cost  rate 
component.  This  is  done  by  applying  a  ratio 
of  research  direct  space  over  total  direct 
space  to  All  Other  Indirect  Cost  pool 
developed  under  para.  VIII-B.2  and  B.3 
above.  The  resultant  amount — that  which  is 
allocable  to  research — ^is  divided  by  the 
direct  research  cost  base. 

The  total  of  the  two  rate  components  will 
be  the  institution's  indirect  cost  rate.  For  the 
purposes  of  this  section,  the  research  direct 
cost  or  space  and  total  direct  cost  or  space 
will  be  that  cost  or  space  identiRed  with  the 
functional  categories  classified  under 
Fjcpendiiures  for  all  other  purposes  under 
para.  VIIl-B.2. 

IX.  General  Standard*  for  Selactsd  Itema  of 
Cost 

A.  General.  This  section  provides 
standards  to  be  applied  in  establishing  the 
allowability  of  certain  items  involved  in 
determing  cost.  These  standards  should  apply 
irrespective  of  whether  a  particular  item  of 
cost  is  proj)erly  treated  as  direct  cost  or 
indirect  cost.  Failure  to  mention  a  particular 
item  of  cost  in  the  standards  is  not  intended 
to  imply  that  it  is  either  allowable  or 
unallowable;  rather,  determination  as  to 
allowability  in  each  case  should  be  based  on 
the  treatment  or  standards  provided  for 
similar  or  related  items  of  coat.  In  case  of 
discrepancy  between  the  provisions  of  a 
specific  research  agreement  and  the 
applicable  standards  provided,  the  provisions 
of  the  research  agreement  should  govern. 
However,  in  some  cases  advance 
understandings  should  be  reached  on 
particular  cost  items  in  order  that  the  full 
costs  of  research  be  supported.  The  extent  of 
allowability  of  the  selected  items  of  cost 
covered  in  this  section  has  been  stated  to 
apply  broadly  to  many  accounting  systems  in 
varying  enviroimiental  situations.  Thus,  as  to 
any  given  research  agreement  the 
reasonableness  and  allocability  of  certain 
items  of  cost  may  be  difficult  to  determine, 
particulary  in  connection  with  hospitals 
which  have  medical  school  or  other 
affiliations.  In  order  to  avoid  possible 
subsequent  disallowance  or  dispute  based  on 
unreasonableness  or  nonallocability,  it  is 
important  that  prospective  recipients  of 
federal  funds  particulariy  those  whose  work 
is  predominantly  or  substantially  with  the 
Government  seek  agreement  with  the 
Government  in  advance  of  the  incurrence  of 
special  or  unusual  costs  in  categories  where 
reasonableness  or  allocabihty  are  difficult  to 
determine.  Such  agreement  may  also  be 
initiated  by  the  Government  Any  such 
agreement  should  be  incorporated  in  the 
research  agreement  itself.  However,  the 
absence  of  such  an  advance  agreement  on 
any  element  of  cost  will  not  in  itself  serve  to 
make  that  element  either  allowable  or 
unallowable.  Examples  of  costs  on  which 
advance  agreements  may  be  particularly 
important  are: 

1.  Facilities  costs,  such  as; 

a.  Depreciation 


b.  Rental 

c.  Use  charges  for  fully  depreciated  assets 

d.  Idle  facilities  and  idle  capacity 
e  Plant  reconversion 

f.  Extraordinary  or  deferred  maintenance 
and  repair 

g.  Acquisition  of  automatic  data  processing 
equipment 

2.  Preaward  costs 

3.  Non-hospital  professional  activities 

4.  Self-insurance 

5.  Support  services  charged  directly 
(computer  services,  printing  and  duplication 
services,  etc) 

6.  Employee  compensation,  travel,  and 
other  personnel  costs,  including; 

a.  Compensation  for  personal  service, 
including  wages  and  salaries,  bonuses  and 
incentives,  premium  payments,  pay  for  time 
not  worked  and  supplementary  compensation 
and  benefits,  such  as  pension  and  retirement 
group  insurance,  severance  pay  plans,  and 
other  forms  of  compensation 

b.  Morale,  health,  welfare,  and  food  service 
and  dormitory  costs 

c.  Training  and  educations  costs 

d.  Relocation  costs,  including  special  or 
mass  personnel  movement 

B.  Selected  items. — 1.  Advertising  costs. 
The  term  advertising  costs  means  the  costs  of 
advertising  media  and  corollary 
administrative  costs.  Advertising  media 
include  magazines,  newspapers,  radio  and 
television  programs,  direct  mail,  exhibits,  and 
the  like.  The  only  advertising  costs  allowable 
are  those  which  are  solely  for 

a.  The  recruitment  of  persons  required  for 
the  performance  by  the  institution  of 
obligations  arising  under  the  research 
agreement  when  considered  in  conjunction 
with  all  other  recruitment  costs  as  set  forth  in 
para  IX-B.34 

b.  The  procurement  of  scarce  items  for  the 
performance  of  the  research  agreement;  or 

c.  The  disposal  of  scrap  or  surplus 
materials  acquired  in  the  performance  of  the 
research  agreement 

Costs  of  this  nature,  if  incurred  for  more  than 
one  research  agreement  or  for  both  research 
agreement  work  and  other  work  of  the 
institution,  are  allowable  to  the  extent  that 
the  principles  in  paragraph  IV  and  V  are 
observed. 

2.  Bad  debts.  Losses  arising  from 
uncollectible  accounts  and  other  claims  and 
related  collection  and  legal  costs  are 
unallowable  except  that  a  bad  debt  may  be 
included  as  a  direct  cost  of  the  research 
agreement  to  the  extent  that  it  is  caused  by  a 
research  patient  and  approved  by  the 
awarding  agency.  This  inclusion  is  only 
intended  to  cover  the  situation  of  the  patient 
admitted  for  research  purposes  who 
subsequently  or  in  conjunction  with  the 
research  receives  clinical  care  for  which  a 
charge  is  made  to  the  patient  If,  after 
exhausting  all  means  of  collecting  these 
charges,  a  bad  debt  results,  it  may  be 
considered  an  appropriate  charge  to  the 
research  agreement 

3.  Bonding  costs,  a.  Bonding  costs  arise 
when  the  Government  requires  assurance 
against  financial  loss  to  itself  or  others  by 
reason  of  the  act  or  default  of  the  hospital. 
They  arise  also  in  instances  where  the 
hospital  requires  similar  assurance. 


Included  are  such  types  as  bid, 
performance,  payment,  advance  payment 
infringement  and  fidelity  bonds. 

b.  Costs  of  bonding  required  pursuant  to 
the  terms  of  the  research  agreement  are 
allowable. 

c.  Costs  of  bonding  required  by  the  hospital 
in  the  general  conduct  of  its  business  are 
allowable  to  the  extent  that  such  bonding  is 
in  accordance  with  sound  business  practice 
and  the  rates  and  premiums  are  reasonable 
under  the  circumstances. 

4.  Capital  expenditures.  The  costs  of 
equipment  buildings,  and  repairs  which 
materially  increase  the  value  or  useful  life  of 
buildings  or  equipment  should  be  capitalized 
and  are  unallowable  except  as  provided  for 
in  the  research  agreement. 

5.  Civil  defense  costs.  Civil  defense  costs 
are  those  incurred  in  planning  for.  and  the 
protection  of  life  and  property  against  the 
possible  effects  of  enemy  attack.  Reasonable 
costs  of  civil  defense  measures  (including 
costs  in  excess  of  norqjal  plant  protection 
costs,  first-aid  training%nd  suppUes.  fire- 
fighting  training,  posting  of  additional  exit 
notices  and  directions,  and  other  approved 
civil  defense  measures)  undertaken  on  the 
institution's  premises  pursuant  to  suggestions 
or  requirements  of  civil  defense  authorities 
are  allowable  when  distributed  to  all 
activities  of  the  institution.  Capital 
expenditures  for  civil  defense  purposes  will 
not  be  allowed,  but  a  use  allowance  or 
depreciation  may  be  permitted  in  accordance 
with  provisions  set  forth  elsewhere.  Costs  of 
local  civil  defense  projects  not  on  the 
institution's  premises  are  unallowable. 

6.  Communication  costs.  Costs  incurred  for 
telephone  services,  local  and  long  distance 
telephone  calls,  telegrams,  radiograms, 
postage,  and  the  like  are  alloM^pble. 

7.  Compensation  for  personal  iervice. — a. 
General.  Compensation  for  personal  services 
covers  all  remuneration  paid  currently  or 
accrued  to  employees  of  the  hospital  for 
services  rendered  during  the  period  of 
performance  under  government  research 
agreements.  Such  remuneration  includes 
salaries,  wages,  staff  benefits  (see  para.  IX- 
B.IO).  and  pension  plan  costs  (see  para.  IX- 
B.25).  The  costs  of  such  remuneration  are 
allowable  to  the  extent  that  the  total 
compensation  to  individual  employees  is 
reasonable  for  the  services  rendered  and 
conforms  to  the  established  policy  of  the 
institution  consistentiy  applied,  and  provided 
that  the  charges  for  work  performed  directiy 
on  government  research  agreements  and  for 
other  work  allocable  as  indirect  costs  to 
sponsored  research  are  determined  and 
supported  as  hereinafter  provided.  For  non- 
profit non-proprietary  institutions,  where 
federally  supported  programs  constitute  less 
than  a  preponderance  of  the  acnvity  at  the 
institution  the  primary  test  of  reasonableness 
will  be  to  require  that  the  institution's 
compensation  policies  be  applied 
consistently  both  to  federally-sponsored  and 
non-sponsored  activities  alike,  However, 
where  special  circumstances  so  dictate  a 
contractural  clause  may  be  utilized  which 
calls  for  application  of  the  test  of 
comparability  in  determining  the 
reasonableness  of  compensation. 
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b.  Payroll  distribution.  Amounts  charged  to 
organized  research  for  personal  services, 
regardless  of  whether  treated  as  direct  costs 
or  allocated  as  indirect  costs,  %vill  be  based 
on  hosptial  pajToUs  which  have  been 
approved  and  documented  in  accordance 
with  generally  accepted  hospital  practices.  In 
order  to  develop  necessary  direct  and 
indirect  allocations  of  cost,  supplementary 
data  on  time  or  e^ort  as  provided  in  (c) 
below,  normally  need  be  required  only  for 
individuals  whose  compensation  is  properly 
chargeable  to  two  or  more  research 
agreements  or  to  two  or  more  of  the  following 
bread  functional  categories:  (1)  patient  care: 
(2)  organized  research:  (3)  instruction  and 
training;  (4)  indirect  activities  as  defined  in 
para.  V-A;  or  (5)  other  hospital  activities  as 
defined  in  para.  II-R 

c.  Reporting  time  or  effort.  Charges  for 
salaries  and  wages  of  individuals  other  than 
members  of  the  professional  staff  will  be 
supported  by  daily  time  and  attendance  and 
payroll  distribution  records.  For  members  of 
the  professional  staff,  current  and  reasonable 
estimates  of  the  percentage  distribution  of 
their  total  effort  may  be  used  as  support  in 
the  absence  of  actual  time  records.  The  term 
professional  staff  for  purposes  of  this  section 
includes  physicians,  research  associates,  and 
other  personnel  performing  work  at 
responsible  levels  of  activities.  These 
personnel  normally  fulfill  duties,  the 
competent  performance  of  which  usually 
requires  persons  possessing  degrees  from 
accredited  institutions  of  higher  learning 
and/or  state  licensure.  In  order  to  qualify  as 
current  and  reasonable,  estimates  must  be 
made  no  later  than  one  month  (though  not 
necessarily  a  calendar  month)  after  the 
month  in  which  the  services  were  performed. 

d.  Preparation  of  estimates  of  effort.  Where 
required  under  (c)  above,  estimates  of  effort 
spent  by  a  member  of  the  professional  staff 
on  each  research  agreement  should  be 
prepared  by  the  individual  who  performed 
the  services  or  by  a  responsible  individual 
such  as  a  department  head  or  supervisor 
having  first-hand  knowledge  of  the  services 
performed  on  each  research  agreement. 
Estimates  must  show  the  allocation  of  effort 
between  organized  research  and  all  other 
hospital  activities  in  terms  of  the  percentage 
of  total  effort  devoted  to  each  of  the  broad 
functional  categories  referred  to  in  (b)  above. 
The  estimate  of  effort  spent  on  a  research 
agreement  may  include  a  reasonable  amount 
of  time  spent  in  activitiefl  contributing  and 
intimately  related  to  work  under  the 
agreement,  such  as  preparing  and  delivering 
special  lectures  about  specific  aspects  of  the 
ongoing  research,  «vriting  research  reports 
and  articles,  participating  in  appropriate 
research  seminars,  consulting  with  colleagues 
with  respect  to  related  research,  and 
attending  appropriate  scientiflc  meetings  and 
conferences.  The  term  "all  other  hospital 
activities"  would  include  departmental 
research,  administration,  committee  work, 
and  public  services  undertaken  on  behalf  of 
the  hospital. 

e.  Application  of  budget  estimates. 
Estimates  determined  before  the  performance 
of  services,  such  as  budget  estimates  on  a 
monthly,  quarterly,  or  yearly  basis  do  not 
qualify  as  estimates  of  effort  spent 


f.  Non-hospital  professional  activities.  A 
hospital  must  not  alter  or  waive  hospital- 
wide  policies  and  practices  dealing  with  the 
permissible  extent  of  professional  services 
over  and  above  those  traditionally  performed 
without  extra  hospital  compensation,  unless 
such  arrangements  are  specifically 
authorized  by  the  sponsoring  agency.  Where 
hospital-wide  policies  do  not  adequately 
define  the  permissible  extent  of 
consultantships  or  other  non-hospital 
activities  undertaken  for  extra  pay,  the 
Government  may  require  that  the  effort  of 
professional  staff  working  under  research 
agreements  be  allocated  as  betweeen  (1) 
hospital  activities,  and  (2)  non-hospital 
professional  activities.  If  the  sponsoring 
agency  should  consider  the  extent  of  non- 
hospital  professional  effort  excessive, 
appropriate  arrangements  governing 
compensation  will  be  negotiated  on  a  case  by 
case  basis. 

g.  Salary  rates  for  part-time  appointments. 
Charges  for  work  performed  on  government 
research  by  staff  members  having  only  part- 
time  appointments  will  be  determined  at  a 
rate  not  in  excess  of  that  for  which  he  is 
regularly  paid  for  his  part-time  staff 
assignment. 

8.  Contingency  provisions.  Contributions  to 
a  contingency  reserve  or  any  similar 
provisions  made  for  events  the  occurrence  of 
which  cannot  be  foretold  with  certainty  as  to 
time,  intensity,  or  with  an  assurance  of  their 
happening,  are  unallowable. 

9.  Depreciation  and  use  allowances,  a. 
Hospitals  may  be  compensated  for  the  use  of 
buildltigs,  capital  improvements  and  usable 
equipment  on  hand  through  depreciation  or 
use  allowances.  Depreciation  is  a  charge  to 
current  operations  which  distributes  the  cost 
of  a  tangible  capital  asset,  less  estimated 
residual  value,  over  the  estimated  useful  life 
of  the  asset  in  a  systematic  and  logical 
mannner.  It  does  not  involve  a  process  of 
valuation.  Useful  life  has  reference  to  the 
prospective  period  of  economic  usefulness  in 
the  particular  hospital's  opterations  as 
distinguished  from  physical  life.  Use 
allowances  are  the  means  of  allowing 
compensation  when  depreciation  or  other 
equivalent  costs  are  not  considered. 

b.  Due  consideration  will  be  given  to 
government-furnished  research  facilities 
utilized  by  the  institution  when  computing 
use  allowances  and/ or  depreciation  if  the 
govemment-fumished  research  facilities  are 
material  in  amount.  Computation  of  the  use 
allowance  and/or  depreciation  will  exclude 
both  the  cost  or  any  portion  of  the  cost  of 
grounds,  buildings  and  equipment  borne  by 
or  donated  by  the  Federal  Government, 
irrespective  of  where  title  was  originally 
vested  or  where  it  presently  resides,  and 
secondly,  the  cost  of  grounds.  Capital 
expenditures  for  land  improvements  (paved 
areas,  fences,  streets,  sidewalks,  utility 
conduits,  and  similar  improvements  not 
already  included  in  the  cost  of  buildings)  are 
allowable  pro\ided  the  systematic 
amortization  of  such  capital  expenditures  has 
been  provided  in  the  institution's  books  of 
accounts,  based  on  reasonable 
determinations  of  the  probable  useful  lives  of 
the  individual  items  involved,  and  the  share 
allocated  to  organized  research  is  developed 


from  the  amount  thus  amortized  for  the  base 
period  involved. 

c.  Normal  depreciation  on  a  hospital's 
plant,  equipment,  and  other  capital  facilities, 
except  as  excluded  by  (d)  below,  is  an 
allowable  element  of  research  cost  provided 
that  the  amount  thereof  is  computed: 

1.  Upon  the  property  cost  basis  used  by  the 
hospital  for  Federal  Income  Tax  purposes 
(See  section  167  of  the  Internal  Revenue  Code 
of  1954):  or 

2.  In  the  case  of  non-profit  or  tax  exempt 
organizations,  upon  a  property  cost  basis 
which  could  have  been  used  by  the  hospital 
for  Federal  Income  Tax  purposes,  had  such 
hospital  been  subject  to  the  payment  of 
income  tax;  and  in  either  case 

3.  By  the  consistent  application  to  the 
assets  concerned  of  any  generally  accepted 
accounting  method,  and  subject  to  the 
limitations  of  the  Internal  Revenue  Code  of 
1954  as  amended,  including — 

i.  The  straight  line  method; 

ii.  The  dechning  balance  method,  using  a 
rate  not  exceeding  twice  the  rate  which 
would  have  been  used  had  the  annual 
allowance  been  computed  under  the  method 
described  in  (i)  above; 

iii.  The  sum  of  the  years-digits  method;  and 

iv.  Any  other  consistent  method  productive 
of  an  annual  allowance  which,  when  added 
to  all  allowances  for  the  period  commencing 
with  the  use  of  the  property  and  including  the 
current  year,  does  not  during  the  first  two- 
thirds  of  the  useful  hfe  of  the  property  exceed 
the  total  of  such  allowance  which  would 
have  been  used  had  such  allowance  been 
computed  under  the  method  described  in  (ii) 
above. 

d.  Where  the  depreciation  method  is 
followed,  adequate  property  records  must  be 
maintained.  The  period  of  useful  service 
(service  life)  established  in  each  case  for 
usable  capital  assets  must  be  determined  on 
a  realistic  basis  which  takes  into 
consideration  such  factors  as  type  of 
construction,  nature  of  the  equipment  used, 
technological  developments  in  the  particular 
research  area,  and  the  renewal  and 
replacement  policies  followed  for  the 
individual  items  or  classes  of  assets  involved. 
Where  the  depreciation  method  is  introduced 
for  application  to  assets  acquired  in  prior 
years,  the  annual  charges  therefrom  must  not 
exceed  the  amounts  that  would  have  resulted 
had  the  depreciation  method  been  in  effect 
from  the  date  of  acquisition  of  such  assets. 

e.  Depreciation  on  idle  or  excess  facilities 
shall  not  be  allowed  except  on  such  facilities 
as  are  reasonably  necessary  for  standby 
purposes. 

f.  Where  an  institution  elects  to  go  on  a 
depreciation  basis  for  a  particular  class  of 
assets,  no  depreciation,  rental  or  use  charge 
may  be  allowed  on  any  such  assets  that 
would  be  viewed  as  fully  depreciated: 
provided,  however,  that  reasonable  use 
charges  may  be  negotiated  for  any  such 
assets  if  warranted  after  taking  into 
consideration  the  cost  of  the  facility  or  item 
involved,  the  estimated  useful  life  remaining 
at  time  of  negotiation,  the  actual  replacement 
policy  followed  in  the  light  of  service  lives 
used  for  calculating  depreciation,  the  effect  of 
any  increased  maintenance  charges  or 


decreased  efficiency  due  to  age,  and  any 
other  factors  pertinent  to  the  utilization  of  the 
facility  or  item  for  the  purpose  contemplated. 

g.  Hospitals  which  choose  a  depreciation 
allowance  for  assets  purchased  prior  to  1966 
based  on  a  percentage  of  operating  costs  in 
lieu  of  normal  depreciation  for  purposes  of 
reimbursement  under  Public  Law  89-97 
(Medicare)  shall  utilize  that  mejhod  for 
determining  depreciation  applitable  to 
organized  research. 

The  operating  costs  to  be  use^  eire  the 
lower  of  the  hospital's  1965  operating  costs  or 
the  hospital's  current  year's  allowable  costs. 
The  percent  to  be  applied  is  5  percent  starting 
with  the  year  1966-67,  with  such  percentage 
being  uniformity  reduced  by  one-half  percent 
each  succeeding  year.  The  allowance  based 
on  operating  costs  is  in  addition  to  regular 
depreciation  on  assets  acquired  after  1965. 
However,  the  combined  amount  of  such 
allowance  on  pre-1966  assets  and  the 
allowance  for  actual  depreciation  on  assets 
acquired  after  1965  may  not  exceed  6  percent 
of  the  hospital's  allowable  cost  for  the 
current  year.  After  total  depreciation  has 
been  computed,  allocation  methods  are  used 
to  determine  the  share  attributable  to 
organized  research. 

For  purposes  of  this  section,  "Operating 
Costs"  means  the  total  costs  incurred  by  the 
hospital  in  operating  the  institution,  and 
includes  patient  care,  research,  and  other 
activities.  "Allowable  Costs"  means 
operating  costs  less  unallowable  costs  as 
defined  in  these  principles:  by  the  application 
of  allocation  methods  to  the  total  amount  of 
such  allowable  costs,  the  share  attributable 
to  Federal-sponsored  research  is  determined. 

A  hospital  which  elects  to  use  this 
procedure  under  Public  Law  89-97  and 
subsequently  changes  to  an  actual 
depreciation  basis  on  pre-19ee  assets  in 
accordance  with  the  option  afforded  under 
the  Medicare  program  shall  simultaneously 
change  to  an  actual  depreciation  basis  for 
organized  research. 

Where  the  hospital  desires  to  change  to 
actual  depreciation  but  either  has  no 
historical  cost  records  or  has  incomplete 
records,  the  determination  of  historical  cost 
could  be  made  through  appropriate  means 
involving  expert  consultation  with  the 
determination  being  subject  to  review  and 
approval  by  the  Department  of  Education. 

h.  Where  the  use  allowance  method  is 
followed,  the  use  allowance  for  buildings  and 
improvements  will  be  computed  at  an  annual 
rate  not  exceeding  two  percent  of  acquisition 
cost.  The  use  allowance  for  equipment  will 
be  computed  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition  cost 
of  usable  equipment  in  those  cases  where  the 
institution  maintains  current  records  with 
respect  to  such  equipment  on  hand.  Where 
the  institution's  records  reflect  only  the  cost 
(actual  or  estimated)  of  the  original 
complement  of  equipment,  the  use  allowance 
will  be  computed  at  an  annual  rate  not 
exceeding  ten  percent  of  such  cost  Original 
complement  for  this  purpose  means  the 
complement  of  equipment  initially  placed  in 
buildings  to  perform  the  functions  currently 
being  performed  in  such  buildings;  however, 
where  a  permanent  change  in  the  function  of 
a  building  takes  place,  a  redetermination  of 


the  original  complement  of  equipment  may  be 
made  at  that  time  to  establish  a  new  original 
complement  In  those  cases  where  no 
equipment  records  are  maintained,  the 
institution  will  justify  a  reasonable  estimate 
of  the  acquisition  cost  of  usable  equipment 
which  may  be  used  to  compute  the  use 
allowance  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  such  estimate, 
i.  Depreciation  and/or  use  charges  '.hould 
usually  be  allocated  to  research  and  other 
activities  as  aii  indirect  cost. 

10.  Employee  morale,  health,  and  welfare 
costs  and  credits.  The  costs  of  house 
publications,  health  or  first-aid  benefits, 
recreational  activities,  employees'  counseling 
services,  and  other  expenses  incurred  in 
accordance  with  the  hospital's  established 
practice  or  custom  for  the  improvement  of 
working  conditions,  employer-employee 
relations,  employee  morale,  and  employee 
performance,  are  allowable.  Such  costs  will 
be  equitably  apportioned  to  all  activities  of 
the  hospital.  Income  generated  from  any  of 
these  activities  will  be  credited  to  the  cost 
thereof  unless  such  income  has  been 
irrevocably  set  over  to  employee  welfare 
organizations. 

11.  Entertainment  costs.  Except  as  pertains 
to  10  above,  costs  incurred  for  amusement 
social  activities,  entertainment  and  any 
items  relating  thereto,  such  as  meals,  lodging, 
rentals,  transportation,  and  gratuities  are 
unallowable. 

12.  Equipment  and  other  facilities.  The  cost 
of  equipment  or  other  facilities  are  allowable 
on  a  direct  charge  basis  where  such 
purchases  are  approved  by  the  sponsoring 
agency  concerned  or  provided  for  by  the 
terms  of  the  research  agreement 

13.  Fines  and  penalties.  Costs  resulting 
from  violations  of,  or  failure  of  the  institution 
to  comply  with  federal,  state  and  local  laws 
and  regulations  are  unallowable  except  when 
incurred  as  a  result  of  compliance  with 
specific  provisions  of  the  research  agreement 
or  instructions  in  writing  from  the  awarding 
agency. 

14.  Insurance  and  indemnification,  a.  Costs 
of  insurance  inquired  or  approved  and 
maintained  pursuant  to  the  research 
agreement  are  allowable. 

b.  Costs  of  other  insurance  maintained  by 
the  hospital  in  connection  with  the  general 
conduct  of  its  activities  are  allowable  subject 
to  the  following  limitations:  (1)  types  and 
extent  and  cost  of  coverage  must  be  in 
accordance  with  sound  institutional  practice; 
(2)  costs  of  insurance  or  of  any  contributions 
to  any  reserve  covering  the  risk  of  loss  of  or 
damage  to  government  owned  property  are 
unallowable  except  to  the  extent  that  the 
Government  has  specifically  required  or 
approved  such  costs:  and  (3)  costs  of 
insurance  on  the  lives  of  officers  or  trustees 
are  unallowable  except  where  such  insurance 
is  part  of  an  employee  plan  which  is  not 
unduly  restricted. 

c.  Contributions  to  a  reserve  for  an 
approved  self-insurance  program  are 
allowable  to  the  extent  that  the  types  of 
coverage,  extent  of  coverage,  and  the  rates 
and  premiums  would  have  been  allowed  had 
insurance  been  purchased  to  cover  the  risks. 
Such  contributions  are  subject  to  prior 
approval  of  the  Government. 


d.  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (through  an 
approved  self-insurance  program  or 
otherwise)  are  unallowable  unless  expressly 
provided  for  in  the  research  agreement, 
except  that  costs  incurred  because  of  losses 
not  covered  under  nominal  deductible 
insurance  coverage  provided  in  keeping  with 
sound  management  practice  as  well  as  minor 
losses  not  covered  by  insurance  such  as 
spoilage,  breakage  and  disappearance  of 
small  hand  tools  which  occur  in  the  ordinary 
course  of  operations  are  allowable. 

15.  Interest,  fund  raising  and  investment 
management  costs,  a.  Costs  incurred  for 
interest  on  borrowed  capital  or  temporary 
use  of  endowment  funds,  however 
represented,  are  unallowable. 

b.  Costs  of  organized  fund  raising, 
including  financial  campaigns,  endowment 
drives,  solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are  not 
allowable. 

c.  Costs  of  investment  counsel  and  staff 
and  similar  expenses  incurred  solely  to 
enhance  income  from  investments  are  not 
allowable. 

d.  Costs  related  to  the  physical  custody 
and  control  of  monies  and  securities  are 
allowable. 

16.  Labor  relations  costs.  Costs  incurred  in 
maintaining  satisfactory  relations  between 
the  hospital  and  its  employees,  including 
costs  of  labor  management  committees, 
employees'  publications,  and  other  related 
activities  are  allowable. 

17.  Losses  on  research  agreements  or 
contracts.  Any  excess  of  costs  over  income 
under  any  agreement  or  contract  of  any 
nature  is  unallowable.  This  includes,  but  is 
not  limited  to,  the  hopsital's  contributed 
portion  by  reason  of  cost-sharing  agreements, 
under-recoveries  through  negotiation  of  flat 
amounts  for  overhead,  or  legal  or 
administrative  limitations. 

18.  Maintenance  and  repair  costs,  a.  Costs 
necessary  for  the  upkeep  of  property 
(including  government  property  unless 
otherwise  provided  for),  which  neither  add  to 
the  permanent  value  of  the  property  nor 
appreciably  prolong  its  intended  life,  but 
keep  it  in  an  efficient  operating  condition,  are 
to  be  treated  as  follows: 

1.  Normal  maintenance  and  repair  costs  are 
allowable; 

2.  Extraordinary  maintenance  and  repair 
costs  are  allowable,  provided  they  are 
allocated  to  the  periods  to  which  applicable 
for  purposes  of  determining  research  costs. 

b.  Expenditures  for  plant  and  equipment, 
including  rehabilitation  thereof,  which 
according  to  generally  accepted  accounting 
principles  as  applied  under  the  hospital's 
established  policy,  should  be  capitalized  and 
subjected  to  depreciation,  are  allowable  only 
on  a  depreciation  basis. 

19.  Material  costs.  Costs  incurred  for 
purchased  materials,  supplies  and  fabricated 
parts  directly  or  indirectly  related  to  the 
research  agreement,  are  allowable.  Purchases 
made  specifically  for  the  research  agreement 
should  be  charged  thereto  at  their  actual 
prices  after  deducting  all  cash  discounts, 
trade  discoimts,  rebates,  and  allowances 
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received  by  the  institution.  Withdrawals  from 
general  stores  or  stockrooms  should  be 
charged  at  their  cost  under  any  recognized 
method  of  pricing  stores  withdrawals 
conforming  to-sound  accounting  practices 
consistently  followed  by  the  hospital. 
Incoming  transportation  charges  are  a  proper 
part  of  material  cost.  Direct  material  cost 
should  include  only  the  materials  and 
supplies  actually  used  for  the  performance  of 
the  research  agreement,  and  due  credit 
should  be  given  for  any  excess  materials 
retained  or  returned  to  vendors.  Due  credit 
should  be  given  for  all  proceeds  or  value 
received  for  any  scrap  resulting  from  work 
tinder  the  research  agreement.  Where 
government  donated  or  furnished  material  is 
used  in  performing  the  research  agreement, 
such  material  will  be  used  without  charge. 

20.  Memberships,  subscriptions  and 
professional  activity  costs,  a.  Costs  of  the 
hospital's  membership  in  civic,  business, 
technical  and  professional  organizations  are 
allowable. 

b.  Costs  of  the  hospital's  subscriptions  to 
civic,  business,  professional  and  technical 
periodicals  are  allowable. 

c.  Costs  of  meetings  and  conferences,  when 
the  primary  purpose  is  the  dissemination  of 
technical  information,  are  allowable.  This 
includes  costs  of  meals,  transportation,  rental 
of  facilities,  and  other  items  incidental  to 
such  meetings  or  conferences. 

21.  Organization  costs.  Expenditures  such 
as  incorporation  fees,  attorneys'  fees, 
accountants'  fees,  brokers'  fees,  fees  to 
promoters  and  organizers  in  connection  with 
(a)  organization  or  reorganization  of  a 
hospital,  or  (b)  raising  capital,  are 
unallowable. 

22.  Other  business  expenses.  Included  in 
this  item  are  such  recurring  expenses  as 
registry  and  transfer  charges  resulting  from 
changes  in  ownership  of  securities  issued  by 
the  hospital,  cost  of  shareholders  meetings 
preparation  and  publication  of  reports  to 
shareholders,  preparation  and  submission  of 
required  reports  and  forms  to  taxing  and 
other  regulatory  bodies,  and  incidental  costs 
of  directors  and  committee  meetings.  The 
above  and  similar  costs  are  allowable  when 
allocated  on  an  equitable  basis. 

23.  Patient  care.  The  cost  of  routine  and 
ancillary  or  special  services  to  research 
patients  is  an  allowable  direct  cost  of 
research  agreements. 

a.  Routine  services  shall  include  the  costs 
of  the  regular  room,  dietary  and  nursing 
services,  minor  medical  and  surgical  supplies 
and  the  use  of  equipment  and  facilities  for 
which  a  separate  charge  is  not  customarily 
made. 

b.  Ancillary  or  special  services  are  the 
services  for  which  charges  are  customarily 
made  in  addition  to  routine  services,  such  as 
operating  rooms,  anesthesia,  laboratory, 
BMR-EKG,  etc. 

c.  Patient  care,  whether  expressed  as  a  rate 
or  an  amount,  shall  be  computed  in  a  manner 
consistent  with  the  procedures  used  by  the 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human  Services, 
to  determine  reimbursable  costs  under  Public 
Law  89-97  (Medicare  Program).  The 
allowability  of  specific  categories  of  cost 
shall  be  in  accordance  with  those  principles 


rather  than  the  principles  for  research 
contained  herein.  In  the  absence  of 
participation  in  the  Medicare  program  by  a 
hospital,  all  references  to  the  Medicare 
program  in  these  principles  shall  be 
construed  as  meaning  the  Medicaid  program. 

i.  Once  costs  have  been  recognized  as 
allowable,  the  indirect  costs  or  general 
service  center's  cost  shall  be  allocated 
(stepped-down)  to  special  service  centers, 
and  all  patient  and  nonpatient  costs  centers 
based  upon  actual  services  received  or 
benefiting  these  centers. 

ii.  After  allocation,  routine  and  ancillary 
costs  shall  be  apportioned  to  scatter-bed 
research  patients  on  the  same  basis  as  is 
used  to  apportion  costs  to  Medicare  patients, 
i.e.  using  either  the  departmental  method  or 
the  combination  method,  as  those  methods 
are  defined  by  the  Health  Care  Financing 
Administration;  except  that  final  settlement 
shall  be  on  a  grant-by-grant  basis.  However, 
to  the  extent  that  the  Health  Care  Financing 
Administration:  has  recognized  any  other 
method  of  cost  apportionment,  that  method 
generally  shall  also  be  recognized  as 
applicable  to  the  determination  of  research 
patient  care  costs. 

iii.  A  cost  center  must  be  established  on 
Medicare  reimbursement  forms  for  each 
discrete-bed  unit  grant  award  received  by  a 
hospital.  Routine  costs  should  be  stepped- 
down  to  this  line  item(s)  in  the  normal  course 
of  stppping-down  costs  under  Medicare/ 
Medicaid  requirements.  However,  in 
stepping-down  routine  costs,  consideration 
must  be  given  to  preventing  a  step-down  of 
those  costs  to  discrete-bed  unit  Ime  items 
that  have  already  been  paid  for  directly  by 
the  grant,  such  as  bedside  nursing  costs. 
Ancillary  costs  allocable  to  research  discrete- 
bed  units  shall  be  determined  and  proposed 
in  accordance  with  Section  23.c.ii. 

d.  Where  federally  sponsored  research 
programs  provide  specifically  for  the  direct 
reimbursement  of  nursing,  dietary,  and  other 
services,  appropriate  adjustment  must  be 
made  to  patient  care  costs  to  preclude 
duplication  and/or  misallocation  of  costs. 

24.  Patent  costs.  Costs  of  preparing 
disclosures,  reports  and  other  documents 
required  by  the  research  agreement  and  of 
searching  the  art  to  the  extent  necessary  to 
make  such  invention  disclosures  are 
allowable.  In  accordance  with  the  clauses  of 
the  research  agreement  relating  to  patents, 
costs  of  preparing  documents  and  any  other 
patent  costs,  in  connection  with  the  Tiling  of  a 
patent  application  where  title  is  conveyed  to 
the  Government,  are  allowable.  (See  also 
para.  IX-B.36.) 

25.  Pension  plan  costs.  Costs  of  the 
hospital's  pension  plan  which  are  incurred  in 
accordance  with  the  established  policies  of 
the  institution  are  allowable,  provided  such 
policies  meet  the  test  of  reasonableness  and 
the  methods  of  cost  allocation  are  not 
discriminatory,  and  provided  appropriate 
adjustments  are  made  for  credits  or  gains 
arising  out  of  normal  and  abnormal  employee 
turnover  or  any  other  contingencies  that  can 
result  in  forfeitures  by  employees  which 
insure  to  the  benefit  of  the  hospital. 

28.  Plan  security  costs.  Necessary  expenses 
incurred  to  comply  with  government  security 
requirements  including  wages,  uniforms  and 


equipment  of  personnel  engaged  in  plant 
protection  are  allowable. 

27.  Preresearch  agreement  costs.  Costs 
incurred  prior  to  the  effective  date  of  the 
research  agreement,  whether  or  not  they 
would  have  been  allowable  thereunder  if 
incurred  after  such  date,  are  unallowable 
unless  specirically  set  forth  and  identified  in 
the  research  agreement. 

28.  Professional  services  costs,  a.  Costs  of 
professional  services  rendered  by  the 
members  of  a  particular  profession  who  are 
not  employees  of  the  hospital  are  allowable 
subject  to  (b)  and  (c)  below  when  reasonable 
in  relation  to  the  services  rendered  and  when 
not  contingent  upon  recovery  of  the  costs 
from  the  Government.  Retainer  fees  to  be 
allowable  must  be  reasonably  supported  by 
evidence  of  services  rendered. 

b.  Factors  to  be  considered  in  determining 
the  allowability  of  costs  in  a  partricular  case 
include  (1)  the  past  pattern  of  such  costs, 
pariiculariy  in  the  years  prior  to  the  award  of 
government  research  agreements  on  the 
institution's  total  activity;  (2)  the  nature  and 
scope  of  managerial  services  expected  of  the 
institution's  own  organizations;  and  (3) 
whether  the  proportion  of  government  work 
to  the  hospital's  total  activity  is  such  as  to 
influence  the  institution  in  favor  of  incurring 
the  cost,  particularly  where  the  services 
rendered  are  not  of  a  continuing  nature  and 
have  little  relationship  to  work  under 
government  reseach  agreements. 

c  Costs  of  legal,  accounting  and  consulting 
services,  and  related  costs  incurred  in 
connection  with  organization  and 
reorganization  or  the  prosecution  of  claims 
against  the  Government  are  unallowable. 
Costs  of  legal,  accounting  and  consulting 
services,  and  related  costs  incurred  in 
connection  with  patent  infringement  litigation 
are  unallowable  unless  otherwise  provided 
for  in  the  research  agreement. 

29.  Profits  and  losses  on  disposition  of 
plant  equipment,  or  other  assets.  Profits  or 
losses  of  any  nature  arising  from  the  sale  or 
exchange  of  plant,  equipment,  or  other  capital 
assets,  including  sales  or  exchange  of  either 
short-  or  long-term  investments,  shall  be 
excluded  in  computing  research  agreement 
costs. 

30.  Proposal  costs.  Proposal  costs  are  the 
costs  of  preparing  bids  or  proposals  on 
potential  government  and  non-government 
research  agreements  or  projects,  including 
the  development  of  technical  data  and  cost 
data  necessary  to  support  the  institution's 
bids  or  proposals.  Proposal  costs  of  the 
current  accounting  period  of  both  successful 
and  unsuccessful  bids  and  proposals 
normally  should  be  treated  as  indirect  costs 
and  allocated  currently  to  all  activities  of  the 
institution,  and  no  proposal  costs  of  past 
accounting  periods  will  be  allocable  in  the 
current  period  to  the  government  research 
agreement.  However,  the  institution's 
established  practices  may  be  to  treat 
proposal  costs  by  some  other  recognized 
method.  Regardless  of  the  methods  used,  the 
results  obtained  may  be  accepted  only  if 
found  to  be  reasonable  and  equitable. 

31.  Public  information  services  costs.  Costs 
of  news  releases  pertaining  to  specific 
research  or  scientific  accomplishment  are 


unallowable  unless  specifically  authorized  by 
the  sponsoring  agency. 

32.  Rearrangement  and  alteration  costs. 
Costs  incurred  for  ordinary  or  normal 
rearrangement  and  alteration  of  facilities  are 
allowable.  Special  rearrangement  and 
alteration  costs  incurred  specifically  for  a 
project  are  allowable  only  as  a  direct  charge 
when  such  work  has  been  approved  in 
advance  by  the  sponsoring  agency 
concerned. 

33.  Reconversion  costs.  Costs  incurred  in 
the  restoration  or  rehabilitation  of  the 
institution's  facilities  to  approximately  the 
same  condition  existing  immediately  prior  to 
commencement  of  government  research 
agreement  work,  fair  wear  and  tear  excepted, 
are  allowable. 

34.  Recruiting  costs,  a.  Subject  to  (b).  (c), 
and  (d)  below,  and  provided  that  the  size  of 
the  staff  recruited  and  maintained  is  in 
keeping  with  workload  reqtiirements,  costs  of 
"help  wanted"  advertising,  operating  costs  of 
an  employment  office  necessary  to  secure 
and  maintain  an  adequate  staff,  costs  of 
operating  an  aptitude  and  educational  testing 
program,  travel  costs  of  employees  while 
engaged  in  recruiting  personnel,  travel  costs 
of  applicants  for  interviews  for  prospective 
employment,  and  relocation  costs  incurred 
incident  to  recruitment  of  new  employees  are 
allowable  to  the  extent  that  such  costs  are 
incurred  pursuant  to  a  well  managed 
recruitment  program.  Where  an  institution 
uses  employment  agencies,  costs  not  in 
excess  of  standard  commercial  rates  for  such 
services  are  allowable. 

b.  In  publications,  costs  of  help  wanted 
advertising  that  includes  color,  includes 
advertising  material  for  other  than 
recruitment  purposes,  or  is  excessive  in  size 
(taking  into  consideration  recruitment 
purposes  for  which  intended  and  normal 
institutional  practices  in  this  respect)  are 
unallowable. 

c.  Costs  of  help  wanted  advertising,  special 
emoluments;  fringe  benefits,  and  salary 
allowances  incurred  to  attract  professional 
personnel  from  other  institutions  that  do  not 
meet  the  test  of  reasonableness  or  do  not 
conform  with  ths  established  practices  of  the 
institution  are  unallowable. 

d.  Where  relocation  costs  incurred  incident 
to  recruitment  of  a  new  employee  have  been 
allowed  either  as  an  allocable  direct  or 
indirect  cost,  and  the  newly  hired  employee 
resigns  for  reasons  within  his  control  within 
twelve  months  after  hire,  the  institution  will 
be  required  to  refund  or  credit  such 
relocations  costs  as  were  charged  to  the 
Government. 

35.  Rental  costs  (including  sale  and  lease- 
back of  facilities),  a.  Rental  costs  of  land, 
building,  and  equipment  and  other  personal 
property  are  allowable  if  the  rates  are 
reasonable  in  light  of  such  factors  as  rental 
costs  of  comparable  facilities  and  market 
conditions  in  the  area,  the  type,  Hfe 
expectancy,  condition,  and  value  of  the 
facilities  leased,  options  available,  and  other 
provisions  of  the  rental  agreement. 
Application  of  these  factors,  in  situations 
where  rentals  are  extensively  used,  may 
involve  among  other  considerations 
comparison  of  rental  costs  with  the  amount 
which  the  hospital  would  have  received  had 
it  owned  the  facilities. 


b.  Charges  in  the  nature  of  rent  between 
organizations  having  a  legal  or  other 
affiliation  or  arrangement  such  as  hospitals, 
medical  schools,  foundations,  etc.,  are 
allowable  to  the  extent  such  charges  do  not 
exceed  the  normal  costs  of  ownership  such  as 
depreciation,  taxes,  insurance,  and 
maintenance,  provided  that  no  part  of  such 
costs  shall  duplicate  any  other  allowed  costs. 

c.  Unless  otherwise  specifically  provided  in 
the  agreement,  rental  costs  specified  in  sale 
and  lease-back  agreements  incurred  by 
hospitals  through  selling  plant  facilities  to 
investment  organizations  such  as  insurance 
companies  or  to  private  investors,  and 
concurrently  leasing  back  the  same  facilities 
are  allowable  only  to  the  extent  that  such 
rentals  do  not  exceed  the  amount  which  the 
hospital  would  have  received  had  it  retained 
legal  title  to  the  facilities. 

36.  Royalties  and  other  costs  for  use  of 
patents.  Royalties  on  a  patent  or  amortization 
of  the  cost  of  acquiring  a  patent  or  invention 
or  rights  thereto  necessary  for  the  proper 
performance  of  the  research  agreement  and 
applicable  to  tasks  or  processes  thereunder 
are  allowable  unless  the  Government  has  a 
license  or  the  right  to  free  use  of  the  patent, 
the  patent  has  been  adjudicated  to  be  invalid, 
or  has  been  administratively  determined  to 
be  invalid,  the  patent  is  considered  to  be 
unenforceable,  or  the  patent  has  expired. 

37.  Severance  pay.  a.  Severance  pay  is 
compensation  in  addition  to  regular  salaries 
and  wages  which  is  paid  by  a  hospital  to 
employees  whose  services  are  being 
terminated.  Costs  of  severance  pay  are 
allowable  only  to  the  extent  that  such 
payments  are  required  by  law,  by  employer- 
employee  agreement,  by  established  policy 
that  constitutes  in  effect  an  implied 
agreement  on  the  institution's  part,  or  by 
circumstances  of  the  particular  employment. 

b.  Severance  payments  that  are  due  to 
normal,  recurring  turnover,  and  which 
otherwise  meet  the  conditions  of  (a)  above 
may  be  allowed  provided  the  actual  costs  of 
such  severance  payments  are  regarded  as 
expenses  applicable  to  the  current  fiscal  year 
and  are  equitably  distributed  among  the 
institution's  activities  during  that  period. 

c.  Severance  payments  that  are  due  to 
abnormal  or  mass  terminations  are  of  such 
conjectural  nature  that  allowability  must  be 
determined  on  a  case-by-case  basis. 
However,  the  Government  recognizes  *ts 
obligation  to  participate  to  the  extent  of  its 
fair  share  in  any  specific  payment. 

38.  Specialized  service  facilities  operated 
by  a  hospital,  a.  The  costs  of  institutional 
services  involving  the  use  of  highly  complex 
and  specidlized  facilities  such  as  electronic 
computers  and  reactors  are  allowable 
provided  the  charges  therefor  meet  the 
conditions  of  (b)  or  (c)  below,  and  otherwise 
take  into  account  any  items  of  income  or 
federal  financing  t^t  qualify  as  applicable 
credits  under  para^II-E. 

b.  The  costs  of  such  hospital  services 
normally  will  be  charged  directly  to 
applicable  research  agreements  based  on 
actual  usage  or  occupancy  of  the  facilities  at 
rates  that  (1)  are  designed  to  recover  only 
actual  costs  of  providing  such  services,  and 
(2)  are  applied  on  a  nondiscriminatory  basis 
as  between  organized  research  and  other 
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work  of  the  hospital  including  commercial  or. 
accommodation  sales  and  usage  by  the 
hospital  for  internal  purposes.  This  would 
inclu^  use  of  such  facilities  as  radiology, 
laboratories,  maintenance  ipen  used  for  a 
special  purpose,  medical  art.  photography, 
etc. 

c.  In  the  absence  of  an  acceptable 
arrangement  for  direct  costing  as  provided  in 
(b)  above,  the  costs  incurred  for  such 
institutional  services  may  Ije  assigned  to 
research  agreements  as  indirect  costs, 
provided  the  methods  usred  achieve 
substantially  the  same  results.  Such 
arrangements  should  be  worked  out  in 
coordination  with  all  government  users  of  the 
facilities  in  order  to  assure  equitable 
distribution  of  the  indirect  costs. 

39.  Special  administrative  costs.  Costs 
incurred  for  general  public  relations 
activities,  catalogs,  alumni  activities,  and 
similar  services  are  unallowable. 

40.  Staff  and/or  employee  benefits,  a.  Staff 
and/or  employee  benefits  in  the  form  of 
regular  compensation  paid  to  employees 
during  periods  of  authorized  absences  from 
the  job  such  as  for  annual  leave,  sick  leave, 
military  leave  and  the  like  are  allowable 
provided  such  costs  are  absorbed  by  all 
hospital  activities  including  organized 
research  in  proportion  to  the  relative  amount 
of  time  or  effort  actually  devoted  to  each. 

b.  Staff  benefits  in  the  form  of  employer 
contributions  or  expenses  for  Social  Security 
taxes,  employee  insurance.  Workmen's 
Compensation  insurance,  the  Pension  Plan 
(see  para.  IX-B.25),  hospital  costs  or 
remission  of  hospital  charges  to  the  extent  of 
costs  for  ii^ividual  employees  or  their 
families,  and  the  like  are  allowable  provided 
such  benefits  are  granted  in  accordance  with 
established  hospital  policies,  and  provided 
such  contributions  and  other  expenses     , 
whether  treated  as  indirect  costs  or  an 
increment  of  direct  labor  costs  are  distributed 
to  particular  research  agreements  and  other 
activities  in  a  manner  consistent  with  the 
pattern  of  benefits  accruing  to  the  individuals 
or  groups  of  employees  whose  salaries  and 
wages  are  chargeable  to  such  research 
agreements  and  other  activities. 

41.  Taxes,  a.  In  general,  faxes  which  the 
hospital  is  required  to  pay  and  which  are 
paid  or  accrued  in  accordanccwith  generally 
accepted  accounting  principles,  and 
payments  made  to  local  governments  in  lieu 
of  taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable  except  for  (1)  taxes  from  which 
exemptions  are  available  to  the  hospital 
directly  or  which  are  available  to  the  hospital 
based  on  an  exemption  afforded  the 
Government  and  in  the  latter  case  when  the 
sponsoring  agency  makes  available  the 
necessary  exemption  certificates.  (2)  special 
assessments  on  land  which  represent  capital 
improvements,  and  (3)  Federal  Income  Taxes. 

b.  Any  refund  of  taxes,  interest,  or 
penalties,  and  any  payment  to  the  hospital  of 
interest  thereon  attributable  to  taxes,  interest 
or  penalties,  which  were  allowed  as  research 
agreement  costs  will  be  credited  or  paid  to 
the  Government  in  the  manner  directed  by 
the  Government  provided  any  interest 
actually  paid  or  credited  to  a  hospital 
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incident  to  a  refund  of  tax,  interest,  and 
penalty  will  be  paid  or  credited  to  the 
Government  only  to  the  extent  that  such 
interest  accrued  over  the  period  during  which 
the  hospital  had  been  reimbursed  by  the 
Government  for  the  taxes,  interest,  and 
penalties. 

42.  Transportation  costs.  Costs  incurred  for 
inbound  freight,  express,  cartage,  postage  and 
other  transportation  services  relating  either 
to  goods  purchased,  in  process,  or  delivered 
are  allowable.  When  such  costs  can  readily 
be  identified  with  the  items  involved,  they 
may  be  charged  directly  as  transportation 
costs  or  added  to  the  cost  of  such  items. 
Where  identification  with  the  material 
received  cannot  readily  be  made,  inbound 
transportation  costs  may  be  charged  to  the 
appropriate  indirect  cost  accounts  if  the 
institution  follows  a  consistent  equitable 
procedure  in  this  respect.  Outbound  freight,  if 
reimbursable  under  the  terms  of  the  research 
agreement,  should  be  treated  as  a  direct  cost. 

43.  Travel  costs,  a.  Travel  costs  are  the 
expenses  for  transportation,  lodging, 
subsistence,  and  related  items  incurred  by 
employees  who  are  in  travel  status  on  official 
business  of  the  hospital.  Such  costs  may  be 
charged  on  an  actual  basis,  on  a  per  diem  or 
mileage  basis  in  lieu  of  actual  costs  incurred, 
or  on  a  combination  of  the  two  provided  the 
method  used  is  applied  to  an  entire  trip  and 
not  to  selected  days  of  the  trip,  and  results  in 
charges  consistent  with  those  normally 
allowed  by  the  institution  in  its  regular 
operations. 

b.  Travel  costs  are  allowable  subject  to  (c) 
and  (d)  below  when  they  are  directly 
attributable  tp  specific  work  under  a  research 
agreement  or  when  they  are  incurred  in  the 
normal  course  of  administration  of  the 
hospital  or  a  department  or  research  program 
thereof. 

c.  The  difference  in  cost  between  first  class 
air  accommodations  and  less  than  first  class 
air  accommodations  is  unallowable  except 
when  less  than  first  class  air 
accommodations  are  not  reasorably 
available  to  meet  necessary  mission 
requirements  such  as  where  less  than  first 
class  accommodations  would  (1)  require 
circuitous  routing,  (2)  require  travel  during 
unreasonable  hours,  (3)  greatly  increase  the 
duration  of  the  fiight.  (4)  result  in  additional 
costs  which  would  offset  the  tran.sportation 
savings,  or  (5)  offer  accommodations  which 
are  not  reasonably  adequate  for  the  medical 
needs  of  the  traveler 

d.  Costs  of  personnel  movements  of  a 
special  or  mass  nature  are  allowable  o.niy 
when  authorized  or  approved  in  writing  by 
the  sponsoring  agency  or  its  authorized 
representative. 

44.  Termination  costs  applicable  to 
contracts,  a.  Contract  terminations  generally 
give  rise  to  the  incurrence  of  costs  or  to  the 
need  for  special  treatment  of  costs  which 
would  not  have  arisen  had  the  contract  not 
been  terminated.  Item.s  peculiar  to 
termination  are  set  forth  below.  They  are  to 
bz  used  in  conjunction  with  all  other 
provisions  of  these  principles  in  the  rase  of 
contract  termination. 

b.  The  cost  of  common  items  of  material 
reasonably  usable  on  the  hospital's  other 
work  will  rot  be  allowable  unless  the 


hospital  submits  evidence  that  it  could  not 
retain  such  items  at  cost  without  sustaining  a 
loss.  In  deciding  whether  such  items  are 
reasonably  usable  on  other  work  of  the 
institution,  consideration  should  be  given  to 
the  hospital's  plans  for  current  scheduled 
work  or  activities  including  other  research 
agreements.  Contemporaneous  purchases  of 
common  items  by  the  hospital  will  be 
regarded  as  evidence  that  such  items  are 
reasonably  usable  on  the  hospital's  other 
workSAny  acceptance  of  common  items  as 
allowaole  to  the  terminated  portion  of  the 
contractVhould  be  limited  to  the  extent  that 
the  quantities  of  such  items  on  hand,  in 
transit,  and  on  order  are  in  excess  of  the 
reasonable  quantitative  requirement  of  other 
work. 

c.  If  in  a  particular  case,  despite  all 
reasonable  efforts  by  the  hospital,  certain 
costs  cannot  be  discotitinued  immediately 
after  the  effective  date  of  termination,  such 
costs  are  generally  allowable  within  the 
limitations  set  forth  in  these  principles, 
except  that  any  such  costs  continuing  after 
termination  due  to  the  negligent  or  willful 
failure  of  the  hospital  to  discontinue  such 
costs  will  be  considered  unacceptable. 

d.  Loss  of  useful  value  of  special  tooling 
and  special  machinery  and  equipment  is 
generally  allowable,  provided  (1)  such  special 
tooling,  machinery  or  equipment  is  not 
reasonably  capable  of  use  in  the  other  work 
of  the  hospital;  (2)  the  interest  of  the 
Government  is  protected  by  transfer  of  title 
or  by  other  means  deemed  appropriate  by  the 
contracting  officer  and  (3)  the  loss  of  useful 
value  as  to  any  one  terminated  contract  is 
limited  to  that  portion  of  the  acquisition  cost 
which  bears  the  same  ratio  to  the  total 
acquisition  cost  as  the  terminated  portion  of 
the  contract  bears  to  the  entire  terminated 
contract  and  other  govenunenf  contracts  for 
which  the  special  tooling,  special  machinery 
or  equipment  was  acquired. 

e.  Rental  costs  under  unexpired  leases  are 
generally  allowable  where  clearly  shown  to 
have  been  reasonably  necessary  for  the 
performance  of  the  terminated  contract,  less 
the  residual  value  of  such  leases,  if  (1)  the 
amount  of  such  rental  claimed  does  not 
exceed  the  reasonable  use  value  of  the 
property  leased  for  the  period  of  the  contract 
and  such  further  period  as  may  be 
reasonable;  and  (2)  the  hospital  makes  all 
reasonable  efforts  to  terminate,  assign,  settle, 
or  otherwise  reduce  the  cost  of  such  lease. 
There  also  may  be  included  the  cost  of 
alterations  of  such  leased  property,  provided 
such  alterations  were  necessary  for  the 
performance  of  the  contract  and  of 
reasonable  restoration  required  by  the 
provisions  of  the  lease. 

f.  Settlement  expenses  including  the 
following  are  generally  allowable:  (1) 
accounting,  legal,  clerical,  and  similar  costs 
reasonably  necessary  for  the  preparation  and 
presentation  to  contracting  officers  of 
settlement  claims  and  supporting  data  with 
respect  to  the  terminated  portion  of  the 
contract  and  the  termination  and  settlement 
of  subcontracts:  and  (2)  reasonable  costs  for 
the  storage,  transportation,  protection,  and 
disposition  of  prope'rty  provided  by  the 
Government  or  acquired  or  produced  by  the 
institution  for  the  contract. 


g.  Subcontract  claims  including  the 
allocable  portion  of  claims  which  are 
common  to  the  contract  and  to  other  work  of 
the  contractor  are  generally  allowable. 

45.  Voluntary  services.  The  value  of 
voluntary  services  provided  by  sisters  or 
other  members  of  religious  orders  is 
allowable  provided  that  amounts  do  not 
exceed  that  paid  other  employees  for  similar 
work.  Such  amounts  must  be  identifiable  in 
the  records  of  the  hospital  as  a  legal 
obligation  of  the  hospital.  This  may  be 
reflected  by  an  agreement  between  the 
religious  order  and  the  hospital  supported  by 
evidence  of  payments  to  the  order. 

(Authority:  20  U.S.C.  1221e-3(a)(t)  and 
3474:  OMB  Circulars  A-102  and  A-110) 

1.  Appendix  E  to  Part  74  is  added,  to 
read  as  follows: 

Appendix  E  to  Part  74 — Audit 
Requirements  for  State  and  Local 
Governments 

1.  Purpose.  This  appendix  is  issued 
pursuant  to  the  Single  Audit  Act  of  1984.  Pub. 
L.  98-502.  It  establishes  audit  requirements 
for  State  and  local  governments  that  receive 
Federal  aid.  and  defines  Federal 
responsibilities  for  implementing  and 
monitoring  those  requirements. 

2.  Policy.  The  Single  Audit  Act  requires  the 
following: 

a.  State  or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  this  appendix. 

b.  State  or  local  governments  that  receive 
between  $25,000  and  $100,000  a  year  shall 
have  an  audit  made  in  accordance  with  this 
appendix,  or  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs  they 
participate  in. 

c.  State  or  local  governments  that  receive 
less  than  $25,000  a  year  shall  be  exempt  from 
compliance  with  the  Act  and  other  Federal 
audit  requirements.  These  State  and  local 
governments  shall  be  governed  by  audit 
requirements  prescribed  by  State  or  local  luw 
or  regulation. 

d.  Nothing  in  this  paragraph  exempts  State 
or  local  governments  from  maintaining 
records  of  Federal  financial  assistance  or 
from  providing  access  to  such  records  to 
Federal  agencies,  as  provided  for  in  Federal 
law,  including  34  CFR  Part  74. 

3.  Definitions.  For  the  purposes  of  this 
appendix  the  following  definitions  from  the 
Sir,gle  Audit  Act  apply: 

a.  "Cognizant  agency"  means  the  Federal 
agency  assigned  by  the  Office  of 
Man.igement  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  9  of 
this  appendix. 

b.  "Federal  financial  assistance"  means 
assistance  provided  by  a  Federal  agency  in 
the  form  of  grants,  contracts,  cooperative 
agreements,  loans,  loan  guarantees,  property, 
interest  subsidies,  insurance,  or  direct 
appropriations,  but  does  not  include  direct 
Federal  cash  a.ssistance  to  individuals.  It 
includes  awards  received  directly  from 
Federal  agencies,  or  indirectly  through  other 
units  of  State  and  local  governments. 


c.  "Federal  agency"  has  the  same  meaning 
as  the  term  "agency"  in  section  551(1)  of  Title 
5,  United  States  Code. 

d.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in  the 
generally  accepted  government  auditing 
standards. 

e.  "Generally  accepted  government 
auditing  standards"  means  the  Standards  For 
Audits  of  Government  Organizations, 
Programs,  Activities,  and  Functions, 
developed  by  the  Comptroller  General,  dated 
February  27, 1981. 

f.  "Independent  auditor"  means: 

(1)  A  State  or  local  government  auditor 
who  meets  the  independence  standards 
specified  in  generally  accepted  government 
auditing  standards;  or 

(2]  A  public  accountant  who  meets  such 
independence  standards. 

g.  "Internal  controls"  means  the  plan  of 
organization  and  methods  and  procedures 
adopted  by  management  to  ensure  that: 

(1)  Resources  use  is  consistent  with  laws, 
regulations,  and  policies: 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse;  and 

(3]  Reliable  data  are  obtained,  maintained, 
fairly  disclosed  in  reports. 

h.  "Indian  tribe"  means  any  Indian  tribe, 
band,  nations,  or  other  organized  group  or 
community,  including  any  Alaskan  Native 
village  or  regional  or  village  corporations  (as 
defined  in,  or  established  under,  the  Alaskan 
Native  Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

i.  "Local  government"  means  any  unit  of 
local  government  within  a  State,  including  a 
county,  a  borough,  municipality,  city,  town, 
township,  parish,  local  public  authority, 
special  district,  school  district,  intrastate 
district,  council  of  governments,  and  any 
other  instrumentality  of  local  government. 

j.  "Major  Federal  Assistance  Program,"  as 
defined  by  Pub.  L.  98-502,  is  described  in  the 
Attachment  to  this  appendix. 

k.  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
Standards  included  in  generally  accepted 
government  auditing  standards  for  personnel 
performing  government  audits. 

1.  "State"  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  any  instrumentality  thereof,  and  any 
multi-State,  regional,  or  interstate  entity  that 
has  government  functions  and  any  Indian 
tribe. 

m.  "Subrecipient"  means  any  person  or 
government  department,  agency,  or 
establishment  that  receives  Federal  financial 
assistance  to  carry  out  a  program  through  a 
State  or  local  government,  but  does  not 
include  an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subrecipient  may  also  be  a 
direct  recipient  of  Federal  financial 
assistance. 

4.  Scope  of  audit.  The  Single  Audit  Act 
provides  that: 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 


generally  accepted  government  auditing 
standards  covering  financial  and  compliance 
audits. 

b.  The  audit  shall  cover  the  entire  !'^ 
operations  of  a  State  or  local  government  or. 
at  th^option  of  that  government,  it  may  cover 
departments,  agencies  or  establishments  that 
received,  expended,  or  otherwise 
administered  Federal  financial  assistance 
during  the  year.  However,  if  a  State  or  local 
government  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a  fiscal 
year,  it  shall  have  an  audit  of  its  entire 
operations.  A  series  of  audits  of  individual 
departments,  agencies,  and  establishments 
for  the  same  fiscal  year  may  be  considered  a 
single  audit. 

c.  Public  hospitals  and  public  colleges  and 
universities  may  be  excluded  from  State  and 
local  audits  and  the  requirements  of  this 
appendix.  However,  if  such  entities  are 
excluded,  audits  of  these  entities  shall  be 
made  in  accordance  with  statutory 
requirements  and  the  provisions  of  34  CFR 
Part  74. 

d.  The  auditor  shall  determine  whether 

(1)  The  financial  statements  of  the 
government,  department,  agency  or 
establishment  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generally 
accepted  accounting  principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable  laws 
and  regulations:  and 

(3)  The  organization  has  complied  with 
laws  and  regulations  that  may  have  material 
effect  on  its  financial  statements  and  on  each 
major  Federal  assistance  program. 

5.  Frequency  of  audit.  Audits  shall  be  made 
annually  unless  the  State  or  local  government 
has.  by  January  1, 1987,  a  constitutional  or 
statutory  requirement  for  less  frequent  audits. 
For  those  governments,  the  cognizant  agency 
shall  permit  biennial  audits,  covering  both 
years,  if  the  government  so  requests.  It  shall 
also  honor  requests  for  biennial  audits  by 
governments  that  have  an  administrative 
policy  calling  for  audits  less  frequent  than 
annual,  but  only  for  fiscal  years  beginning 
before  January  1. 1987. 

6.  Internal  control  and  compliance  reviews. 
The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and  report  on 
whether  the  organization  has  internal  control 
systems  to  provide  reasonable  assurance  that 
it  is  managing  Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

a.  Internal  control  review.  In  order  to 
provide  this  assurance  the  auditor  must  make 
a  study  and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
assistance  programs.  The  study  and 
evaluation  must  be  made  whether  or  not  the 
auditor  intends  to  place  reliance  on  such 
systems.  As  part  of  this  review,  the  auditor 
shall: 

-     (1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance  with 
prescribed  procedures. 

(2)  Examine  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining  and 
acting  on  subrecipient  audit  reports. 


b.  Compliance  review.  The  law  also 
requires  the  auditor  to  determine  whether  the 
organization  has  complied  with  laws  and 
regulations  that  may  have  a  material  effect 
on  each  major  Federal  assistance  program. 

(1)  In  order  to  determine  which  major 
programs  are  to  be  tested  for  compliance. 
State  and  local  governments  shall  identify  in 
their  accounts  all  Federal  funds  received  and 
expended  and  the  programs  under  which  they 
were  received.  This  shall  include  funds 
received  directly  from  Federal  agencies  and 
through  other  State  and  local  governments. 

(2)  The  review  must  include  the  selection 
and  testing  of  a  representative  number  of 
charges  from  each  major  Federal  assistance 
program.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditor's 
professional  judgment  considering  such 
factors  as  the  amount  of  expenditures  for  the 
program  and  the  individual  swards:  the 
newness  of  the  program  or  changes  in  its 
conditions:  prior  experience  with  the 
program,  particularly  as  revealed  in  audits 
and  other  evaluations  (e.g.,  inspections, 
program  reviews);  the  extent  to  which  the 
program  is  carried  out  through  subrecipients; 
the  extent  to  which  the  program  contracts  for 
goods  or  services:  the  level  to  which  the 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight:  the  adequacy  of  the  controls  for 
ensuring  compliance:  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  findings. 

(a)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

— ^The  amounts  reported  as  expenditures 

were  for  allowable  services,  and 
— The  records  show  that  those  who  received 

services  or  benefits  were  eligible  to  receive 

them. 

(b)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether: 

— Matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met, 

— Federal  financial  reports  and  claims  for 
advances  and  reimbursements  contain 
information  that  is  supported  by  the  books 
and  records  from  which  the  basic  financial 
statements  have  been  prepared,  and 

— Amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  34 
CFR  Part  74,  Appendix  A,  Cost  Principles 
for  State  and  Local  Governments  and  34 
CFR  74.24. 

(c)  The  principal  compliance  requirements 
of  the  largest  Federal  aid  programs  may  be 
ascertained  by  referring  to  the  Compliance 
Supplement  for  Single  Audits  of  Slate  and 
Local  Governments,  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplement,  the  auditor  may 
ascertain  compliance  requirements  by 
researching  the  statutes,  regulations,  and 
agreements  governing  individual  programs.     } 

(3)  Transactions  related  to  other  Federal        \ 
assistance  programs  that  are  selected  in 
connection  with  examinations  of  financial 
statements  and  evaluations  of  internal 
controls  shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply  to 
such  transactions. 
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7.  Subrecipients.  State  or  local 
govenunenta  that  receive  Federal  financial 
assistance  and  provide  $25,000  or  more  of  it 
in  a  fiscal  year  to  a  subrecipient  shall: 

a.  determine  whether  State  or  local 
subrecipients  have  met  the  audit 
requirements  of  this  appendix  and  whether 
subrecipients  covered  by  34  CFR  Part  74  have 
met  the  requirements  of  that  part. 

b.  determine  whether  the  subrecipient 
spent  Federal  assistance  funds  provided  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished  by 
reviewing  an  audit  of  the  subrecipient  made 
in  accordance  with  this  appendix.  34  CFR 
Part  74,  or  through  other  means  (e.g..  program 
reviews)  if  the  subrecipient  has  not  yet  had 
such  an  audit; 

c.  ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
audit  report  in  instances  of  noncompliance 
with  Federal  laws  and  regulations; 

d.  consider  whether  subrecipient  audits 
necessitate  adjustment  of  ihe  recipient's  own 
records;  and 

e.  require  each  subrecipient  to  permit 
independent  auditors  to  have  access  to  the 
records  and  financial  statements  as 
necessary  to  comply  with  this  appendix. 

8.  Relation  to  other  audit  requirements. 
The  Single  Audit  Act  provides  that  an  audit 
made  in  accordance  with  this  apptendix  shall 
be  in  lieu  of  any  financial  or  Tinancial 
compliance  audit  required  under  individual 
Federal  assistance  programs.  To  the  extent 
that  a  single  audit  provides  Federal  agencies 
with  information  and  assurances  they  need  to 
carry  out  their  overall  responsibilities,  they 
shall  rely  upon  and  use  such  information. 
However,  a  Federal  agency  shall  make  any 
additional  audits  which  are  necessary  to 
carry  out  its  responsibilities  under  Federal 
law  and  regulation.  Any  additional  Federal 
audit  effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

a.  The  provisions  of  this  appendix  do  not 
limit  the  authority  of  Federal  agencies  to 
make,  or  contract  for  audits  and  evaluations 
of  Federal  financial  assistance  programs,  nor 
do  they  limit  the  authority  of  any  Federal 
agency  Inspector  General  or  other  Federal 
audit  official. 

b.  The  provisions  of  this  appendix  do  not 
authorize  any  State  or  local  government  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carr^nng  out 
additional  audits. 

c.  A  Federal  agency  that  makes  or 
contracts  for  audits  in  addition  to  the  audits 
made  by  recipients  pursuant  to  this  appendix 
shall,  consistent  with  other  applicable  laws 
and  regulations,  arrange  for  funding  the  cost 
of  such  additional  audits.  Such  additional 
audits  include  economy  and  efficiency  audits, 
program  results  audita,  and  program 
evaluations. 

9.  Cognizant  agency  responsibilities.  The 
Single  Audit  Act  provides  for  cognizant 
Federal  agencies  to  oversee  the 
implementation  of  this  appendix. 

a.  The  Office  of  Management  and  Budget 
will  assign  cognizant  agencies  for  States  and 
their  subdivisions  and  larger  local 
governments  and  their  subdivisions.  Other 
Federal  agencies  may  participate  with  an 
assigned  cognizant  agency,  in  order  to  fulfill 


the  cognizant  responsibilities.  Smaller  ^ 
governments  not  assigned  a  cognizant 
agency,  will  be  under  the  general  oversight  of 
the  Federal  agency  that  provides  them  the 
most  funds  whether  directly  or  indirectly, 
b.  A  cognizant  agency  shall  have  the    '" 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and  report; 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
appendix. 

(2)  Provide  technical  advice  and  Uaison  fo 
State  and  local  governments  and  indepenOfent 
auditors. 

(3)  Obtain  or  make  quality  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

(4)  Promptly  inform  other  affected  Federal 
agencies  and  appropriate  Federal  law 
enforcement  officials  of  any  reported  illegal 
acts  or  irregularities.  They  should  also  inform 
State  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by  the 
recipient  or  any  violation  of  law  within  their 
jurisdiction. 

(5)  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  the  requirements 
set  forth  in  this  appendix.  In  such  instances, 
the  recipient  with  be  expected  to  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the  cognizant 
agency  shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facta  and  make 
recommendations  for  foUowup  action.  Major 
inadequacies  or  repetitive  substandard 
performance  of  independent  auditors  shall  be 
referred  to  appropriate  professional  bodies 
for  disciplinary  action. 

(6)  Coordinate,  to  the  extent  practicable, 
audits  made  by  or  for  Federal  agencies  that 
are  in  addition  to  the  audits  made  pursuant  to 
this  appendix,  so  that  the  additional  audits 
build  upon  such  audits. 

(7)  Oversee  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

10.  Illegal  acts  or  irregularities.  If  the 
auditor  becomes  aware  of  illegal  acts  or  other 
irregularities,  prompt  notice  shall  be  given  to 
recipient  management  officials  above  the 
level  of  involvement.  (See  also  paragraph 
11(a)(3)  below  for  the  auditor's  reporting 
responsibilities.)  The  recipient,  in  turn,  shall 
promptly  notify  the  cognizant  agency  of  the 
illegal  acta  or  irregularities  and  of  proposed 
and  actual  actions,  if  any.  Illegal  acts  and 
irregularities  include  such  matters  aa 
conflicts  of  interest  falsification  of  records  or 
reports,  and  misappropriations  of  funds  or 
other  assets. 

11.  Audit  Reports.  Audit  reports  must  be 
prepared  at  the  completion  of  the  audit. 
Reports  serve  many  needs  of  State  and  local 
goverrmienta  as  well  as  meeting  the 
requirements  of  the  Single  Audit  Act 

a.  The  audit  report  shall  state  that  the  audit 
was  made  in  accordance  with  the  provisions 
of  this  appendix.  The  report  shall  be  made  up 
of  at  least: 

(1)  The  auditor's  report  on  financial 
statements  and  on  a  schedide  of  Federal 
assistance;  the  Tinancial  statements;  and  a 
schedule  of  Federal  assistance,  showing  the 
total  expenditures  for  each  Federal 
assistance  program  as  identified  in  the 


Catalog  of  Federal  Domestic  Assistance. 
Federal  programs  or  grants  that  have  not 
been  assigned  a  catalog  number  shall  be 
identified  under  the  caption  "other  Federal 
assistance." 

(2)  The  auditor's  report  on  the  study  and 
evaluation  of  internal  control  systems  must 
identify  the  organization's  significant  internal 
accounting  controls,  and  those  controls 
designed  to  provide  reasonable  assurance 
that  Federal  programs  are  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evaluaton. 

(3)  The  auditor's  report  on  compliance 
containing: 

— A  statement  of  positive  assurance  with 

respect  to  those  items  tested  for 

compUance,  including  compliance  with  law 

and  regulations  pertaining  to  financial 

reports  and  claims  for  advances  and 

reimbursements; 
— Negative  assurance  on  those  items  not 

tested; 
— A  summary  of  all  instances  of 

noncompliance;  and 
— An  identification  of  total  amounts 

questioned,  if  any,  for  each  Federal 

assistance  award,  as  a  result  of 

noncompliance. 

b.  The  three  parts  of  the  audit  report  may 
be  bound  into  a  single  report,  or  presented  at 
the  same  time  aa  separate  documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  auch  acts,  including  all 
questioned  costs  found  aa  the  result  of  these 
acts  that  auditors  become  aware  of,  should 
normally  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  llf. 

d.  In  addition  to  the  audit  report  the 
recipient  shall  provide  comments  on  the 
findings  and  recommendations  in  the  report, 
including  a  plan  for  corrective  action  taken  or 
planned  and  comments  on  the  status  of 
corrective  action  taken  on  prior  findings.  If 
corrective  action  is  not  necessary,  a 
statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report. 

e.  The  reports  shall  be  made  available  by 
the  State  or  local  government  for  pubUc 
inspection  within  30  days  after  the 
completion  of  the  audit. 

f.  In  accordance  with  generally  accepted 
government  audit  standards,  reports  shall  be 
sub.'nitled  by  the  auditor  to  the  organization 
audited  and  to  those  requiring  or  arranging 
for  the  audit.  In  addition,  the  recipient  shall 
submit  copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided  Federal 
assistance  funds  to  the  recipient 
Subrecipients  shall  submit  copies  to 
recipients  that  provided  them  Federal 
assistance  funds.  The  reports  shall  be  sent 
within  30  days  after  the  completion  of  the 
audit,  but  no  later  than  one  year  after  the  end 
of  the  audit  period  unless  a  longer  period  is 
agreed  to  with  the  cognizant  agency. 

g.  Recipients  of  more  than  $100,000  in 
Federal  funds  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to  a 
central  clearinghouse  to  be  designated  by  the 
Office  of  Management  and  Budget.  The 


clearinghouse  will  keep  completed  audita  on 
file  and  follow  up  with  State  and  local 
governments  that  have  not  submitted 
required  audit  reports. 

h.  Recipients  shall  keep  audit  reports  on 
file  for  three  years  from  their  issuance. 

12.  Audit  Resolution.  As  provided  in 
paragraph  9,  the  cognizant  agency  shall  be 
responsible  for  monitoring  the  resolution  of 
audit  findings  that  affect  die  programs  of 
more  than  one  Federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 
made  on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six  months 
after  receipt  of  the  report  by  the  Federal 
departments  and  agencies.  Corrective  action 
should  proceed  as  rapidly  as  possible. 

13.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  date  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit 

14.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
appendix  are  allowable  charges  to  Federal 
assistance  programs. 

a.  The  charges  may  be  considered  a  direct 
cost  or  an  allocated  indirect  cost,  determined 
in  accordance  with  the  provisions  of  34  C¥R 
Part  74,  Appendix  A,  Cost  Principles  for  State 
and  Local  Governments. 

b.  Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs  for  a 
single  audit  shall  not  exceed  the  percentage 
that  Federal  funds  expended  represent  of 
total  funda  expended  by  the  recipient  during 
the  fiscal  year.  The  percentage  may  be 
exceeded,  howeve',  if  appropriate 
documentation  demonstrates  higher  actual 
cost. 

'       15.  Sanctions.  The  Single  Audit  Act 
provides  that  no  cost  may  be  charged  to 
Federal  assistance  programs  for  audits 
required  by  the  Act  that  are  not  made  in 
accordance  with  this  appendix.  In  cases  of 
continued  inability  or  unwillingness  to  have  a 
proper  audit  Federal  agencies  must  consider 
other  appropriate  sanctions  including: 
— Withholding  a  percentage  of  assistance 

payTnents  until  the  audit  is  completed 

satisfactorily. 
— Withholding  or  disallowing  overhead  costs, 

and 
— Suspending  the  Federal  assistance 

agreement  until  the  audit  is  made. 
^      16.  Auditor  Selection.  In  arranging  for  audit 
services  State  and  local  governments  shall 
follow  the  procurement  standards  prescribed 
by  34  CFR  74.38.  The  standards  provide  that 
while  recipients  are  encouraged  fo  enter  into 
intergovernmental  agreements  for  audit  and 
other  services,  analysis  should  be  made  to 
determine  whether  it  would  be  more 
economical  to  purchase  the  services  from 
private  firms.  In  instances  where  use  of  such 
intergovernmental  agreements  are  required 
by  State  statutes  (e.g.,  audit  services]  these 
statutes  will  take  precedence. 


17.  Small  and  Minority  Audit  Firms.  Small 
audit  firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  indi\iduala  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  appendix.  Recipients  of 
Federal  assistance  shall  take  the  following 
steps  to  further  this  goal: 

a.  Assure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals  are 
used  to  the  fullest  extent  practicable. 

b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  as  to  encourage 
and  facilitate  participation  by  small  audit 
firms  and  audit  firms  owned  and  controlled 
by  socially  and  economically  disadvantaged 
individuals. 

c.  Consider  in  the  contract  process  whether 
firms  competing  for  larger  audits  intend  to 
subcontract  with  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

d.  Encourage  contracting  with  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economicaliy  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs  and.  in  such  cases 
where  this  is  not  possible,  assure  that  these 
firms  are  given  consideration  for  audit 
subcontracting  opportunities 

e.  Encourage  contracting  with  consortiums 
of  small  audit  firms  as  described  in 
paragraph  (a)  above  when  a  contract  is  too 
large  for  an  individual  small  audit  firm  or 
audit  firm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration,  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals. 

Attacfamont  to  Appendix  E — ^Definition  of 
Major  Program  as  Providud  in  Pub.  L.  Slt-502 

"Major  Federal  Assistance  Program,"  for 
State  and  local  governments  having  Federal 
assistance  expenditures  between  $100,000 
and  $100,00a000,  means  any  program  for 
which  Federal  expenditures  during  the 
applicable  year  exceed  the  larger  of  $300,000, 
or  3  percent  of  such  total  expenditures. 

Where  total  expenditures  of  Federal 
assistance  exceed  $100,000,000,  the  following 
criteria  apply: 


Total  expenditures  of  Federal 

fmanctal  assistance  tar  all 

programs 


More  Vnan 


$100  million 

$1  billion 

$2bilhon 

$3  billion 

$4  billioo 

$5  tMllion 

$6  billioo 

Over  $7  billion. 


But  less  Itian 


Major  Federal 

assistance 

prog'arn  means 

any  pr.Tgram  that 

exceeds 


$3  million. 

$4  mitlior. 

$7  million. 

SIC  rnHhon. 

S13  million. 

$19  million. 

$7  bilton I  $19  million. 

$20  nnHion. 


$1  tiilUon. 
$2bi«ion. 
$3  billion. 
S4  billion. 
$5  bilhon . 
$6  tiillfon. 


PART  80— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  6RAKTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 
[REMOVED] 

3.  Part  80  is  removed.       

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1206  and  1207 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Adirienne  C.  Thomas  at  202-523-3621 
(FTS  523-3621). 

AOOmONAL  SUPPLEMENTARY 

information:  The  National  Historical 
Publications  and  Records  Commission 
(NHPRC)  program  provides  grants, 
when  funds  are  available,  to  State  and 
local  governments,  historical  societies, 
archives,  libraries  and  associatioRS  for 
the  preservation,  arrangement  and 
description  of  historical  records  and  for 
a  broad  range  of  archival  training  and 
development  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  number  ia  88.001. 

NARA  proposes  to  amend  Part  1206  to 
remove  provisions  in  conflict  with  the 
common  government-wide  rule. 

List  of  Subjects 

36  CFR  Part  1206 

Grant  programs — Archives  and 
records.  Grants  administration 

36  CFR  Part  1207  \ 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
Archives  and  records.  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Tide  36  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 

Dated:  October  6, 1988. 
Don  W.  WUsoD. 

Archivist  of  the  United  States. 

1.  Part  1207  is  revised  to  read  as  set 
forth  at  the  end  of  this  document 

PART  1207— UNIFORM  "^ 

ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 


r 


Subpart  A— General 


(Authority:  20  U.S.C.  1221e-3(a)(1)  and  3474; 
OKtB  Circulars  A-102.  A-UO.  and  A-128) 


Sec. 

1207.1 

1207.2 

1207.3 

1207.4 

1207.5 

1207.6 


Purpose  and  scope  of  this  part 

Scope  of  subpart. 

Definitions. 

ApplicabUity. 

Effect  on  other  issuances. 

Additions  and  exceptions. 
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Subpart  B — Pre-Award  Raquiremcnts 

1207.10  Fonns  for  applying  for  grants. 

1207.11  State  plans. 

1207.12  Special  grant  or  aubgrant  conditions 
for  high-risk  grantees. 

Subpart  C — Post-Award  Raqulrements 

Financial  Administration 

1207.20  Standards  for  financial  management 
systems. 

1207.21  Payment. 

1207.22  Allowable  costs. 

1207.23  Period  of  availability  of  funds. 

1207.24  Matching  or  cost  sharing. 

1207.25  Program  income. 

1207.26  Non  Federal  audit. 

Changes,  Property,  and  Sabawards 

1207.30  Changes. 

1207.31  Real  property. 

1207.32  Equipment. 

1207.33  Supplies. 

1207.34  Copyrights  and  patents. 

1207.35  Subawards  to  debarred  and 
suspended  parties. 

1207.36  Procurement. 

1207.37  Subgrants. 

1207.38  Intangible  property  and  debt 
instruments. 

1207.39  Grant  property  trust  relationship 
and  notices. 

Reports,  Records,  Retention,  and 
Enforcement 

1207.40  Monitoring  and  reporting  program 
performance. 

1207.41  Financial  reporting, 

1207.42  Retention  and  accesafequirements 
for  records. 

1207.43  Enforcement. 

1207.44  Termination  for  convenience. 

Subpart  D — After-the-Grant  Requirements 

1207.50  Closeout. 

1207.51  Later  disallowances  and 
adjustments. 

1207.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

1207.70  Scope  of  subpart. 

1207.71  Special  provisions. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

1207.80  Scope  of  subpart. 

1207.81  Prohibition  against  fee  or  profit. 

1207.82  Real  property  and  equipment. 

1207.83  Program  income. 
Authority:  44  U.S.C.  2104. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24. 1987. 

2.  Part  1207  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "NARA"  is  added 
wherever  "[Agency]"  and  "[agency]" 
appear. 

b.  Section  1207.3  is  amended  by 
adding  a  definition  for  "NARA" 
alphabetically  to  read  as  follows: 


§  1207.3    Definitions. 

*         •         *         *         • 

"NARA"  means  National  Archives 
and  Records  Administration. 


PART  1206— NATIONAL  HISTORICAL 
PUBLICATIONS  AND  RECORDS 
COMMISSION 

3.  Part  1206  is  amended  as  set  forth 
below: 

a.  The  authority  citation  for  Part  1206 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a):  44  U.S.C.  2501- 
2506.  Pub.  L.  100-365. 

b.  Section  1206.54  is  revised  to  read  as 
follows: 

§  1206.54    Who  may  apply. 

Applications  from  individuals, 
nonprofit  organizations  and  institutions 
and  from  State  and  local  government 
agencies  will  be  considered.  Proposals 
under  the  National  Historical  Records 
Program  for  State  projects  (but  not 
regional  or  national  projects)  will  be 
accepted  only  from  applicants  in  States 
in  which  a  State  Historical  Records 
Coordinator  has  been  appointed  and  a 
State  Historical  Records  Advisory  Board 
nominated  and  approved.  The  records 
program  pamphlet  "Guidelines  and 
Procedures:  Applications  and  Grants," 
which  is  available  from  the  Commission 
and  from  State  Historical  Records 
Coordinators,  provides  guidance  on 
determining  State  Historical  Records 
Coordinators,  provides  guidance  on 
determining  whether  a  proposed  project 
is  considered  a  State  project. 

c.  Section  1206.72  is  revised  to  read  as 
follows: 

§  1206.72    Grant  period  and  payments. 

The  grant  period  begins  on  the  date 
specified  in  the  grant  letter  and  runs  the 
length  of  time  specified  therein. 
Obligations  incurred  before  the  effective 
date  of  the  grant  shall  not  be  charged 
against  the  grant. 

§§  1206.80, 1206.86  and  1206.92    [Removed 
and  Reserved] 

d.  Sections  1206.60, 1206.86,  and 
1206.92  are  removed  and  reserved. 

e.  Section  1206.94  is  revised  to  read  as 
follows: 

§  1206.94    Compliance  with  Government- 
wide  requirements. 

in  addition  to  the  grant  application 
and  grant  administration  requirements 
outlined  in  this  Part  1206,  grantees  are 
responsible  for  complying  with 
applicable  Government-wide 
requirements  contained  in  Part  1207  of 
this  Chapter. 


VETERANS  ADMINISTRATION 
38  CFR  Part  43 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.G.  Verenes,  Acting  Chief, 
Directives  Management  Division  (731), 
Veterans  Administration.  810  Vermont 
Avenue,  NW..  Washington,  DC  20420, 
(202)  233-4244. 

List  of  Subjects  in  38  CFR  Part  43 

Accounting,  Administration  practice 
and  procedure,  Grant  programs-State 
cemeteries  and  State  home  facilities. 
Grants  administration.  Insurance, 
Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Part  43  of  Title  38 
of  the  Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 

Approved:  October  4, 1988. 

By  direction  of  the  Administrator. 
James  E.  DeWiie. 
ChlefofStaff. 

1.  Part  43  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  43— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A — General 


Sec. 
43.1 
43.2 
43.3 
43.4 
43.5 
43.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Defmitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B — Pre-Award  Requirements 

43.10  Forms  for  applying  for  grants. 

43.11  State  plans. 

43.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

43.20  Standards  for  financial  management 
systems. 

43.21  Payment. 

43.22  Allowable  costs. 

43.23  Period  of  availability  of  funds. 

43.24  Matching  or  cost  sharing. 

43.25  Program  income. 

43.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

43.30  Changes. 

43.31  Real  property. 

43.32  Equipment. 

43.33  Supplies. 

43.34  Copyrights  and  patents. 

43.35  Subawards  to  debarred  and 
suspended  parties. 

43.36  Procurement. 

43.37  Subgrants. 

43.38  Intangible  property  and  debt 
instruments. 


43.39  Grant  property  trust  relationship  and 
notices. 

Reports,  Racorda.  Retention,  and 
Enforoainent 

43.40  Monitoring  and  reporting  program 
performance. 

43.41  Financial  reporting. 

43.42  Retention  and  access  requirements  for 
records. 

43.43  Enforcement. 

43.44  Termination  for  convenience. 

Subpart  D— Aftar-ttie-Grant  Requirements 

43.50  Closeout 

43.51  Later  disallowances  and  adjustments. 

43.52  Collection  of  amounts  due. 

Subpart  E— Entltlwnents  [Reserved] 

Subpart  F— SpecM  Provisions  for  Research 
and  Other  Progrwns 

43.70    Scope  of  subpart. 
^  43.71    Special  provisions.  • 

Subpart  O— Special  Provisions  lor 
Commercial  Organizations 

43.80  Scope  of  subpart. 

43.81  Prohibition  against  fee  or  profit. 

43.82  Real  property  and  equipment. 

43.83  Program  income. 

Authority:  38  U.S.C.  210.  38  U.S.C.  612.  E.G. 
11541. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  publfshed  at 
52  FR  23729,  June  24, 1987. 

2.  Part  43  is  further  amended  by 
removing  "[Agency]"  and  "[agency]' 
and  adding  "Veterans  Administration" 
wherever  "[Agency]"  and  "[agency]" 
appear. 

ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  31 
[FRL-3449-8] 


) 


FOR  FURTHER  INFORMll\TION  CONTACT: 

Richard  Mitchell,  Grants  Policy  and 
Procedures  Branch  (PM-216F),  United 
States  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-5297.  (This  is  not  a 
toll  free  number). 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  On  March  11. 1988,  as 
directed  by  F'resident  Reagan,  Federal 
assistance  awarding  agencies 
simultaneously  promulgated  "common 
regulations  [adopting]  government-wide 
terms  and  conditions"  for  the 
administration  of  grants  and  cooperative 
agreements  to  State,  local  and  Indian 
tribal  governments.  The  common  mlc 
establishes  consistency  and  uniformity 
among  all  Federal  assistance  awarding 
agencies  in  the  administration  of  grants 
and  cooperative  agreements.  The 
con.mon  rule,  as  part  of  the  President's 


regulatory  relief  program,  is  further 
designed  to  reduce  the  burden  of 
regulation  and  paperwork  for  the 
Environmental  Protection  Agency's 
(EPA)  grantees.  EPA's  version  of  the 
common  rule  is  at  40  CFR  Part  31  and 
supersedes  certain  of  EPA's  general 
assistance  regulations  at  40  CFR  Parts 
30  and  33.  i 

The  President's  Council  on  ' 

Management  Improvement  (PCMI)  has 
now  directed  Federal  assistance 
awarding  agencies  to  amend  the 
common  rule  to  include  provisions 
applicable  to  institutions  of  higher 
education,  hospitals,  other  non-profit 
organizations,  and  commercial  or  for- 
profit  entities  (the  so-called  "A-110" 
organizations). 

The  amendatory  language  drafted  by 
an  interagency  workgroup  chaired  by 
the  Office  of  Management  and  Budget 
and  the  Department  of  Health  and 
Human  Services  comprises,  in  the  main, 
working  changes  to  Part  31  and 
relatively  minor  additions  of  materials 
applicable  to  the  "A-110"  organizations. 
Two  separate  drafts  of  the  proposed 
changes  were  distributed  to  some  30 
EPA  offices;  only  one  comment  was 
received.  That  comment  dealt  with 
S  .37(a)  which  allows  States  to 
administer  subgrants  to  "A-110" 
organizations  under  State  laws  and 
procedures  or  this  rule.  The  EPA  Office 
of  the  Inspector  General  (OIG)  is 
concerned  that  when  States  subgrant 
("pass-through")  Federal  funds  to  "A- 
110"  entities,  the  States'  rules  and 
procedures  also  will  be  "passed- 
through."  This  will  require  Federal 
auditors  to  gain  expertise  in  a  wide 
variety  of  financial  management 
requirements.  EPA  invites  comments 
from  its  readers  on  this  matter. 

Because  EPA  added  Subpart  F — 
"Disputes"  to  the  common  rule 
published  on  March  11, 1988,  it  will  be 
necessary  to  change  the  designations  for 
Subparts  F  and  G  which  are  noted  in  the 
common  rule  now  being  proposed  to 
Subparts  G  and  H  respectively  when 
EPA's  version  is  published. 

List  of  Subjects  in  40  CFR  Part  31 

Acr:ounting,  Administrative  practice 
and  procedures,  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
end  recordkeepitig  requirements. 

It  is  proposed  that  Title  40  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Lee  M.  Thonias, 
Administrator.  |     ' 

Date:  October  14. 1988. 

1.  Part  31  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 


PART  31— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRAflTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A — General  I 


Sec 
31.1 
31.2 
31.3 
31.4 
31.5 
31.6 


Purpose  and  scope  of  this  part 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B — Pre-Award  Requirements 

31.10  Forms  for  applying  for  grants. 

31.11  State  plans. 

31.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

31.13  Principal  environmental  statutory 
provisions  applicable  to  EPA  assistance 
awards. 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

31.20  Standards  for  financial  management 
systems. 

31.21  Payment. 

31.22  Allowable  costs. 

31.23  Period  of  availability  of  funds. 

31.24  Matching  or  cost  sharing. 

31.25  Program  income. 

31.26  Non-Federal  audit.  j 

Changes,  Property,  and  Subawards 

31.30  Changes. 

31.31  Real  Property. 

31.32  Equipment. 

31.33  Supplies. 

31.34  Copyrights  and  patents. 

31.35  Subawards  to  debarred  and  suspended 
parties. 

31.36  Procurement. 

31.37  Subgrants. 

31.38  Intangible  property  and  debt 
instruments. 

31.39  Grant  property  trust  relationship  and 
notices. 

Reports,  Records,  Retention,  and 
Enforcement 

31  40  Monitonng  and  reporting  program 

performance. 
31  41  Financial  reporting. 

31.42  Retention  and  access  requirements  for 
records. 

31.43  Enforcement. 

31.44  Termination  for  convenience.    -- 

31.45  Qualityassurar.ee. 

Subpart  D— After-The-Grant  Requirements 

31.50  Closeout. 

31.51  Diter  disallowances  and  adjustments. 

31.52  Collection  of  amounis  due. 

Subpart  E— Enti'ilements  (Reserved] 

Subpart  F — Special  provisions  for  Research  \ 
end  Other  Programs 

31.70  Scope  of  subpart  I 

31.71  Special  provisions 

Subpart  G — Special  provisions  for 
Commercial  Organizations 

21.80  Scope  of  subpart. 

31.81  Prohibiticn  against  fee  or  profit. 

o 


el 
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Program  income 
Subpart  H— Dispute* 

31.90  Disputes. 

Authority:  33  U.S.C.  1251  et  seq.;  42  U.S.C. 
7401  et  seq.;  42  U.S.C.  6901  et  seq.;  42  U.S.C. 
300f  et  seq.;  7  U.S.C.  136  et  seq.;  15  U.S.C. 
2601  et  seq.;  42  U.S.C.  9601  et  seq.;  20  U.S.C. 
4011  et  seq.;  33  U.S.C.  1401  et  seq. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24, 1987. 

2.  Part  31  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "(agency)"  are 
removed  and  "EPA"  is  added  wherever 
"(Agency)"  and  "(agency)"  appear. 

b.  Section  31.3  is  amended  by  adding 
a  definition  for  "EPA"  alphabetically  to 
read  as  follows: 

§31.3    Definitions. 
***** 

"EPA"  means  Environmental 
Protection  Agency 

***** 

c.  Amend  §  31.6  by  adding  new 
paragraphs  (c](l]  and  (d]  to  read  ar 
follows: 

§  31.6    Additions  and  axceptlons. 

***** 

(c)  *  •  • 

(1)  In  the  Environmental  Protection 
Agency,  the  Director,  Grants 
Administration  Division,  is  authorized  to 
grant  the  exceptions. 

(d)  The  EPA  Director  is  also 
authorized  to  approve  exceptions,  on  a 
class  or  an  individual  case  basis,  to  EPA 
program — specific  assistance 
regulations  other ^than  those  which 
implement  statutory  and  executive  order 
requirements. 

d.  Section  31.13  is  added  to  Subpart  B 

to  read  as  follows: 

c 

§31.13    Principal  environmental  statutory 
provisions  applicable  to  EPA  assistance 
awards. 

Grantees  shall  comply  with  all 
applicable  Federal  laws  including: 

(a)  Section  306  of  the  Clean  Air  Act, 
(42  U.S.C.  7606). 

(b)  Section  508  of  the  Federal  Water 
Pollution  Control  Act,  as  amended.  (33 
U.S.C.  1368). 

(c)  Section  1424(e)  of  the  Safe 
Drinking  Wafer  Act,  (42  U.S.C.  300h- 
3(e)). 

e.  Amend  §  31.36  by  ading  new 
paragraphs  (c)(5).  (j).  and  (k)  to  read  as 
follows: 

§  31.36    Procurement 

***** 

(c)  •  *  • 

(5)  Construction  grants  awarded 
under  Title  II  of  the  Clean  Water  Act  are 


subject  to  the  following  "Buy  American" 
requirements  in  paragraphs  (c)(5)  (i)^iii) 
of  this  section.  Section  215  of  the  Clean 
Water  Act  requires  that  contractors  give 
preference  to  the  use  of  domestic 
material  in  the  construction  of  EPA- 
funded  treatment  works. 

(i)  Contractors  must  use  domestic 
construction  materials  in  preference  to 
nondomestic  material  if  it  is  priced  no 
more  than  6  percent  higher  than  the  bid 
or  offered  price  of  the  nondomestic 
material,  including  all  costs  of  delivery 
to  the  construction  site  and  any 
applicable  duty,  whether  or  not 
assessed.  The  grantee  will  normally 
base  the  computations  on  prices  and 
costs  in  effect  on  the  date  of  opening 
bids  or  proposals. 

(ii)  The  award  official  may  waive  the 
Buy  American  provision  based  on 
factors  the  award  ofHcial  considers 
relevant,  including: 

(A)  Such  use  is  not  in  the  public 
interest; 

(B)  The  cost  is  unreasonable; 

(C)  The  Agency's  available  resources 
are  not  sufficient  to  implement  the 
provision,  subject  to  the  Deputy 
Administrator's  concurrence; 

(D)  The  articles,  materials  or  supplies 
of  the  class  or  kind  to  be  used  or  the 
articles,  materials  or  supplies  bom 
which  they  are  manufactured  are  not 
mined,  produced  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  or  satisfactory  quality  for  the 
particular  project;  or 

(E)  Apphcation  of  this  provision  is 
contrary  to  multilateral  government 
procurement  agreements,  subject  to  the 
Deputy  Administrator's  concurrence. 

(iii)  All  bidding  documents, 
subagreements.  and,  if  appropriate, 
requests  for  proposals  must  contain  the 
following  "Buy  American"  provision:  In 
accordance  with  section  215  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
and  implementing  EPA  regulations,  the 
contractor  agrees  that  preference  will  be 
given  to  domestic  construction  materials 
by  the  contractor,  subcontractors, 
materialmen  and  suppliers  in  the 
performance  of  this  subagreement. 
***** 

(j)  Payment  to  consultants. 

(1)  EPA  will  limit  its  participation  in 
the  salary  rate  (excluding  overhead) 
paid  to  individual  consultants  retained 
by  grantees  or  by  a  grantee's  contractors 
or  subcontractors  to  the  maximum  daily 
rate  for  a  GS-18.  (Grantees  may. 
however,  pay  consultrants  more  than 
this  amount).  This  limitation  applies  to 
consultation  services  of  designated 
individuals  with  specialized  skills  who 
are  paid  at  a  daily  or  hourly  rate.  This 


rate  does  not  include  transportation  and 
subsistence  costs  for  travel  performed; 
grantees  will  pay  these  in  accordance 
with  their  normal  travel  reimbursement 
practices.  (Public  Law  99-591) 

(2)  Subagreements  with  firms  for 
services  which  are  awarded  using  the 
procurement  requirements  in  this  part 
are  not  affected  by  this  limitation. 

(k)  Use  of  the  same  architect  or 
engineer  during  construction. 

(1)  If  the  grantee  is  satisHed  with  the 
qualifications  and  performance  of  the 
architect  or  engineer  who  provided  any 
or  all  of  the  facilities  plaiming  or  design 
services  for  a  waste-water  treatment 
works  project  and  wishes  to  retain  that 
firm  or  individual  during  construction  of 
the  project,  it  may  do  so  without  further 
public  notice  and  evaluation  of 
qualifications,  provided: 

(i)  The  gremtee  received  a  facilities 
planning  (Step  1)  or  design  grant  (Step 
2),  and  selected  the  architect  or  engineer 
in  accordance  with  EPA's  procurement 
regulations  in  effect  when  EPA  awarded 
the  grant;  or 

(ii)  The  award  official  approves 
noncompetitive  procurement  under 
S  31.36(d)(4)  for  reasons  other  than 
simply  using  the  same  individual  or  firm 
that  provided  facilities  planning  or 
design  services  for  the  project;  or 

(iii)  The  grantee  attests  that: 

(A)  The  initial  request  for  proposals 
clearly  stated  the  possibility  that  the 
firm  or  individual  selected  could  be 
awarded  a  subagreement  for  services 
during  construction;  and 

(B)  The  firm  or  individual  was 
selected  for  facilities  planning  or  design 
services  in  accordance  with  procedures 
specified  in  this  section. 

(C)  No  employee,  officer  or  agent  of 
the  grantee,  any  member  of  their 
immediate  families,  or  their  partners 
have  financial  or  other  interest  in  the 
firm  selected  for  award;  and 

(D)  None  of  the  grantee's  officers, 
employees  or  agents  solicited  or 
accepted  gratuities,  favors  or  anything 
of  monetary  value  from  contractors  or 
other  parties  to  subagreements. 

(2)  However,  if  the  grantee  uses  the 
procedures  in  paragraph  (k)(l)  of  this 
section  to  retain  an  architect  or 
engineer,  any  Step  3  subagreements 
between  the  architect  or  engineer  and 
the  grantee  must  meet  all  of  the  other 
procurement  provisions  in  5  31.36. 

f  Section  31.43  is  amended  by  adding 
paragraph  (a)(3)(i)  to  read  as  follows: 

§  31.43    Enforcement 

(a)  •  •  * 

(3)  *  *  • 


(i)  EPA  can  also  wholly  or  partly 
annul  the  current  award  for  the 
grantee's  or  subgrantee's  program. 

g.  Add  a  new  S  31.45  to  Subpart  C  to 
read  as  follows: 

9  31-45    Quality  aaauranc*. 

If  the  grantee's  project  involves 
environmentally  related  measurements 
or  data  generation,  the  grantee  shall 
develop  and  implement  quality 
assurance  practices  consisting  of 
policies,  procedures,  specifications, 
standards,  and  documentation  sufficient 
to  produce  data  of  quality  adequate  to 
meet  project  objectives  and  to  minimize 
loss  of  data  due  to  out-of-control 
conditions  or  malfunctions. 

h.  Add  a  new  40  CFR  Part  31.  Subpart 
H.  consisting  of  S  31.90  to  read  as 
follows: 

Subpart  H— Disputes 

§31.90    Disputes. 

(a)  Disagreements  should  be  resolved 
at  the  lowest  level  possible. 

(b)  If  an  agreement  cannot  be  reached, 
the  EPA  disputes  decision  official  will 
provide  a  written  final  decision.  The 
EPA  disputes  decision  official  is  the 
individual  designated  by  the  award 
official  to  resolve  disputes  concerning 
assistance  agreements. 

(c)  The  disputes  decision  official's 
decision  will  constitute  final  agency 
action  unless  a  request  for  review  is 
filed  by  registered  mail,  return  receipt 
requested,  within  30  calendar  days  of 
the  date  of  the  decision. 

(1)  For  final  decisions  issued  by  an 
EPA  disputes  decision  official  at 
Headquarters,  the  request  for  review 
shall  be  filed  with  the  Assistant 
Administrator  responsible  for  the 
assistance  program. 

(2)  For  final  decisions  issued  by  a 
Regional  disputes  decision  official,  the 
request  for  review  shall  be  filed  with  the 
Regional  Administrator.  If  the  Regional 
Administrator  issued  the  final  decision, 
the  request  for  reconsideration  shall  be 
filed  with  the  Regional  Administrator. 

(d)  The  request  shall  include: 

(1)  A  copy  of  the  EPA  disputes 
decision  official's  final  decision; 

(2)  A  statement  of  the  amount  in 
dispute; 

(3)  A  description  of  the  issues 
involved;  and 

(4)  A  concise  statement  of  the 
objections  to  the  final  decision. 

(e)  The  disputant(s)  may  be 
represented  by  counsel  and  may  submit 
documentary  evidence  and  briefs  for 
inclusion  in  a  written  record. 


(f)  Disputants  are  entitled  to  an 
informal  conference  with  EPA  officials. 

(g)  Disputants  are  entitled  to  a  written 
decision  from  the  appropriate  Regional 
or  Assistant  Administrator. 

(h)  A  decision  by  the  Assistant 
Administrator  to  confirm  the  final 
decision  of  a  Headquarters  disputes 
decision  official  will  constitute  the  final 
Agency  action. 

(i)  A  decision  by  the  Regional 
Administrator  to  confirm  the  Regional 
disputes  decision  official's  decision  will 
constitute  the  final  Agency  action.. 
However,  a  petition  for  discretionary 
review  by  the  Assistant  Administrator 
responsible  for  the  assistance  program 
may  be  filed  within  30  calendar  days  of 
the  Regional  Administrator's  decision. 
The  petition  shall  be  sent  to  the 
Assistant  Administrator  by  registered 
mail,  return  receipt  requested,  and  shall 
include: 

(1)  A  copy  of  the  Regional 
Administrator's  decision;  and 

(2)  A  concise  statement  of  the 
objections  to  the  decision. 

(j)  If  the  Assistant  Administrator 
decides  not  to  review  the  Regional 
Administrator's  decision,  the  Assistant 
Administrator  will  advise  the 
disputant(s)  in  writing  that  the  Regional 
Administrator's  decision  remains  the 
final  Agency  action. 

(k)  If  the  Assistant  Administrator 
decides  to  review  the  Regional 
Administrator's  decision,  the  review  will 
generally  be  hmited  to  the  written 
record  on  which  the  Regional 
Administrator's  decision  was  based. 
The  Assistant  Administrator  may  allow 
the  disputant(s)  to  submit  briefs  in 
support  of  the  petition  for  review  and 
may  provide  an  opportunity  for  an 
informal  conference  in  order  to  clarify 
technical  or  legal  issues.  After  reviewing 
the  Regional  Administrator's  decision, 
the  Assistant  Administrator  will  issue  a 
written  decision  which  will  then  become 
the  final  Agency  action. 

(I)  Reviews  may  not  be  requested  of: 

(1)  Decisions  on  requests  for 
exceptions  under  §61.6; 

(2)  Bid  protest  decision  under 
§  31.36(b)(12); 

(3)  National  Environmental  PoHcy  Act 
decisions  under  Part  6; 

(4)  Advanced  wastewater  treatment 
decisions  ofthe  Administrator  and 

(5)  Policy  decisions  of  the  EPA  Audit 
Resolution  Board. 


DEPARTIMENT  OF  THE  INTERIOR 
43  CFR  Part  12 

FOR  FURTHER  INFORMATION  CONTACT: 

Ceceil  Coleman,  Grants  Policy 


Specialist.  Acquisition  and  Assistance 
Division.  Office  of  Acquisition  and 
Property  Management.  Room  5512, 
Department  of  the  Interior.  Washington.  < 
DC  20240.  Phone:  (202)  343-6431. 
ADDITIONAL  SUPPLEMENTARY 

INFORMATION:  The  Department 
published  in  the  February  14. 1985  issue 
of  the  Federal  Register  (50  FR  6176).  a 
rule  which  implemented 
Govemmentwide  requirements 
established  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  Circulars  for  the  administration  of 
assistance  agreements.  This  rule 
included  the  implementation  of  OMB 
Circular  A-110.  "Grants  and  Other 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations." 

On  March  11, 1988.  the  Department 
published  an  agency-specific  preamble 
and  amendments  as  part  of  the  finul 
common  rule  which  revised  the 
Department's  existing  regulations  at  43 
CFR  Part  12  which  implemented  OMB 
Circular  A-102. 

Therefore,  upon  adoption  of  the  final 
common  rule,  the  Department's  existing 
regulations  at  43  CFR  Part  12  which 
implement  the  March  11, 1988  (53  FR 
8032),  common  rule  and  OMB  Circular 
A-110,  will  be  revised  accordingly. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUecfion  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Department  Clearance  Officer,  Office  of 
Management  Improvement,  Mail  Stop 
2248,  Department  of  the  Interior.'' 
Washington,  DC  20240;  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration,  Grant  program. 
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It  is  proposed  that  Title  43  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Rick  Ventura. 

Assistant  Secretary-Policy.  Budget  and 

Administration.  \ 

Date:  October  19. 1988.  ^ 

PART  12— ADMINISTRATIVE 
REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  Part  12  is 
revised  and  a  cross  reference  is  added 
to  the  end  of  the  table  of  contents  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  Pub.L  98-502;  0MB 
Circular  A-xxx,  OMB  Circular  A-128. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24, 1987. 

Appendix  to  Subpart  B — Definition  of 
Major  Program  as  Provided  In  Pub.  L 
98-502. 

2.  The  heading  of  the  appendix 
immediately  following  §  12.31  is  revised 
to  read  as  set  forth  above. 

3.  Subpart  C  of  Part  12  is  revised  to 
read  as  set  forth  at  the  end  of  this 
document: 

Subpart  C — Uniform  Administrative 
Requirements  For  Grants  and 
Cooperative  Agreements 

General 


Sec. 
12.41  (_ 


subpart. 

12.42  ( 2) 

12.46. 

12.43  (- 

12.44  (. 

12.45  (. 

12.46  (- 


-1)    Purpose  and  scope  of  this 

Scope  of  55  12.41  through 

.3)  Definitiona.         | 

4)  Applicability. 

.5)  E^ect  on  other  issuances. 

.6)  Additions  and  exceptions. 


Pre-Award  Requirements 

12.50  ( .10)    Forms  for  applying  for 

grants. 

12.51  ( ,11)     State  plans. 

12.52  ( 12)    Special  grant  or  subgrant 

conditions  for  "high-risk"  grantees. 

Post-Award  Requirements 

Financial  Administration 

12.60  ( 20)    Standards  for  financial 

management  systems. 

12.61  ( .21)    Payment 

12.62  ( .22)    Allowable  costs. 

12.63  ( ,23)    Period  of  availability  of 


-23) 
funds. 

12.64  ( 24) 

12.65  ( 25) 

12.66  ( 26) 


Matching  and  cost  sharing. 
Program  Income. 
Non-Federal  audit 


Changes,  Property,  and  Subawarda 

12.70  ( 30)    Changes. 

12.71  ( 31)    Real  property. 

12.72  ( 32)    Equipment. 


12.73  (_ 

12.74  (. 

12.75  (_ 


-33) 
..34) 
_35) 


Supplies. 

Cop-^  rights  and  patents. 
Subawarda  to  debarred  and 
suspended  parties. 
12.78  ( 36)    Procurement 

12.77  ( 37)     Subgrants. 

12.78  ( .38)     Intangible  property  and  debt 

instruments. 

12.79  ( 39)    Grant  property  trust 

relationship  and  notices. 

Reports.  Records.  Retention,  and 
Enforcement 

12.80  ( .40)    Monitoring  and  reporting 

program  performance. 

12.81  ( 41)    Financial  reporting. 

12.82  ( 42)    Retention  and  access 

requirements  for  records. 

12.83  ( 43)     Enforcement. 

12.84  ( 44)    Termination  for  convenience. 

After-the-Grant  Requirements 

12.90  ( 50)     Closeout. 

12.91  ( 51)     Later  disallowances  and 

adjustments. 

12.92  ( 52)    Collections  of  amounts  due. 

Entitlements  [Reserved] 

Special  Provisions  for  Research  and  Other 
Programs 

12.100  ( ^70)     Scope  of  section. 

12.101  ( 71)    Special  provisions. 

Special  Provisions  for  Conunercial 
Organizations 

12.110  ( 80)  Scope  of  section. 

12.111  ( ^81)  Prohibition  against  fee  or 

profit. 

12.112  ( 82)  Real  property  and 

equipment 

12.113  { 83)  Program  income. 

4.  Part  12  is  further  amended  by 
removing  "[Agency]"  and  "[agency)" 
and  adding  "Department"  wherever 
"[Agency]"  and  "[agency]"  appear. 

5.  In  newly  revised  Subpart  C,  remove 
the  terms  "Part",  "part",  "Subpart",  and 
"subpart"  and  add  "Subpart",  "subpart", 
"Section"  and  "section"  respectively, 
wherever  they  appear. 

5  12.42    Scop«  Of  §§  12.41  through  12.46. 

6.  The  headline  for  $  12.42  is  revised 
to  read  as  set  forth  above. 

7.  Section  12.43  is  amended  by  adding 
a  definition  for  "Department" 
alphabetically  to  read  as  follows: 

S  12.43    Definitions. 

•         *         •         *         * 

"Department"  includes  any  bureau, 
office  or  other  unit  of  the  Department  of 
the  Interior,  whether  in  Washington,  DC 
or  in  the  field,  and  any  officer  or 
employee  thereof. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  13 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  McCausland,  Office  of  the 
Comptroller,  Policy  Division  (202)  646- 
3718. 

ADDITIONAL  SUPPlfHENTARY 
information:  The  Federal  Emergency 
Managment  Agency  (FEMA)  intends  to 
incorporate  the  final  rule  as  Part  13  of 
Title  44  of  the  Code  of  Federal 
Regulations. 

List  of  Subjects  in  44  CFR  Part  13 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — civil 
defense,  Disaster,  Hazardous  materials 
and  fire  training.  Grants  Administration, 
Insurance,  Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  44  of  the  Code 

of  Federal  Regulations  be  amended  as 

set  forth  below. 
Michael ).  McCausland, 
Acting  Chief  Policy  Division. 

1.  Part  13  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

PART  13— UNIFORM  ADMINISTRATIVE 
REQUIREMENT  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A — General 


Ihjrpose  and  scope  of  this  part. 

Scope  of  subpart 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Sec 

13.1 

13.2 

13.3 

13.4 

13.5 

13.6 

Subpart  B— Pre-Award  Requirements 

13.10  Forms  for  applying  for  grants. 

13.11  State  plans, 

13.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Sut>part  C— Post-Award  Requiremsnts 

Financial  Administration 

13.20  Standards  for  financial  management 
systems. 

13.21  Payment. 

13.22  Allowable  costs. 

13.23  Period  of  availability  of  funds. 

13.24  Matching  or  cost  sharing. 

13.25  Program  income. 

13.26  Non-Federal  audit. 

Changes,  Property  and  Subawarda 

13.30  Changes. 

13.31  Real  property. 

13.32  Equipment. 

13.33  Supplies. 

13.34  Copyrights  and  patents. 

13.35  Subawards  to  debarred  and 
suspended  parties. 

13.36  Procurement 

13.37  Subgrants. 


13.38  Intangible  property  and  debt 
instruments. 

13.39  Grant  property  trust  relationships  and 
notices. 

Reports,  Records,  Retention  and  Enforcement 

13.40  Monitoring  and  reporting  program 
performance. 

13.41  Financial  reporting. 

13.42  Retention  and  access  requirements  for 
records. 

13.43  Enforcement. 

13.44  Termination  for  convenience. 

Subpart  D— Atter-the-Grant  Requirements 

13.50  Closeout. 

13.51  Later  disallowances  and  adjustments. 

13.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

13.70  Scope  of  subpart. 

13.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  OrQanizations 

13.80  Scope  of  subpart. 

13.81  Prohibition  against  fee  or  profit. 

13.82  Real  property  and  equipment. 

13.83  Program  income. 

Authority:  Reorg  Plan  No.  3  1978,  EO 
12127;  EO  12148. 

Cross  reference:  See  also  office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  J.ine  24,  1987 

2.  Part  13  is  further  amended  as 
follows: 

a.  "[Agency] '  and  "[agency]"  are 
removed  and  "FEMA"  is  added 
wherever  "(Agency] '  and  "(agency]" 
appear. 

b.  Section  13.3  is  amended  by  adding 
a  definition  for  "FEMA"  alphabetically 
to  read  as  follows: 


§  13.3    Definitions. 

"FEMA"  mpans  Federal  Emergency 
Management  Agency. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  74  and  92 

for  further  information  contact: 

Gary  Houseknecht,  Division  of 
Assistance  and  Cost  Policy,  Room  513-D 
Hubert  H.  Humphrey  Building, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue 
SW.,  Washington,  DC  20201.  Phone  (202) 
245-7565. 

ADDITIONAL  SUPPlfMENTARY 
information:  Currently,  the  fiscal  and 
administrative  requirements  for  HHS 
grants  are  contained  in  two  primary 
regulations.  45  CFR  Part  92,  which 
became  effective  October  1, 1988, 


governs  most  grants  to  states,  local 
governments,  aipd  federally  recognized 
Indian  tribal  governments.  Open-ended 
entitlement  grants  to  states  (e.g.  Aid  to 
Families  of  Dependent  Children, 
Medicaid,  and  Child  Support 
Enforcement)  and  grants  to  both  non- 
profit and  for-profit  private 
organizations  are  governed  bv  45  CFR 
Part  74, 

If  45  CFR  Part  92  is  amended  as 
proposed,  it  would,  for  the  most  part, 
replace  Part  74  for  grants  to  non- 
governmental organizations.  Part  74 
would  remain  in  place  for  two  purposes. 
It  would  continue  to  govern  HHS's  open- 
ended  entitlement  grants  to  states  until 
such  time  as  the  Subpart  reserved  in 
Part  92  for  entitlement  grants  is  added. 
Part  74  would  also  preserve  the 
applicability  to  all  HHS  grants  (except 
block  grants  subject  to  45  CFR  Part  96) 
of  certain  long-standing  HHS  grant  rules 
that  are  not  covered  in  the  government- 
wide  "common  rule"  to  be  codified  at  45 
CFR  Part  92, 

The  Part  74  provisions  which  will 
continue  to  apply  to  grants  subject  to 
Part  92  were  made  applicable  by  an 
amendment  to  Part  74  adopted 
simultaneously  with  the  adoption  of  Part 
92,  on  March  11, 1988  (53  FR  8078-8079). 
The  provisions  are: 

1.  Section  74.62(a)  which  simplifies 
submission  of  audit  reports; 

2.  Section  74.173  which  specifies  cost 
principles  for  hospitdls: 

3.  Section  74.174(b)  which  establishes 
certain  special  cost  rules  for  nonprofit 
organizations; 

4.  Section  74.304  which  describes 
grantee  responsibilities  regarding  final 
decisions  in  disputes; 

5.  Section  74.710  which  contains 
property  rules  for  grants  to  for-profit 
organizations;  and 

6.  Section  74.715  which  contains  the 
rules  for  use  of  program  income  under 
grants  to  for-profit  organizations. 

If  Part  92  is  adopted  essentially  as 
proposed  herein,  HHS  will  also  make  a 
number  of  technical  and  conforming 
amendments  to  Part  74,  In  §  74.4 
"Applicability  of  this  part,",  the 
citations  in  §  74,4(a)(2)  that  make 
§  74.710  and  74.715  applicable  to  Part  92 
grantees  would  be  deleted  because 
today's  proposed  amendments  to  Part  92 
contain  equivalent  provisions.  In 
addition,  HHS  would  amend  45  CFR 
Part  74  by  removing  and  reserving  any 
subparts  or  sections  that  have  no 
relevance  to  open-ended  entitlement 
grants  to  states,  and  thus  will  not  be 
needed  in  Part  74  when  other  kinds  of 
grants  become  subject  to  Part  92,  For 
example,  the  following  subparts  and 
appendix  would  be  removed  in  their 
entirety: 


1.  Subpart  J — Monitoring  and 
reporting  of  program  performance; 

2.  Subpart  L — Programmatic  changes 
and  budget  revisions; 

3.  Subpart  N — Application  forms:  and 

4.  Appendix  H — Attachment  O. 
"Procurement  Standards"  of  OMB 
Circular  A-110,  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations." 

Readers  examining  the  proposed 
amendments  to  the  common  rule  as  to 
its  effect  on  HHS  grants  should  also 
bear  in  mind  that  when  HHS  adopted 
the  common  rule  on  March  11, 1988,  we 
simultaneously  amended  5  92.30  by 
adding  paragraphs  (a)(1)  and  (d)(.'i)  to 
read  as  follows: 

Section  92.30  Changes. 

(a)  '  •  *  (1)  Approvals  shall  not  be  valid 
unless  they  are  in  writing,  and  signed  by  at 
least  one  of  the  following  officials  of  the 
Depjirtmer.t  of  Utaith  and  Human  Services. 

(i)  The  responsible  Grants  Officer  or  his  or 
her  designee: 

(ii)  The  head  of  the  HHS  Operatin^i  oi  Staff 
Division  that  awarded  the  grant:  or 

(iii)  The  head  of  the  Regional  Office  of  the 
HHS  Operating  or  Staff  Division  tha' 
awarded  the  grant. 
«  •  •  «  « 

(d)  f*rogrammatic  changes  •  •  •  • 
(5)  Providing  medical  care  to  indiviouals' 
under  research  grants. 

•  *  «  «  * 

This  amendn:ent  to  §  92.30  will  appear 
in  Part  92  when  it  is  codified  in  Title  45 
of  the  Code  of  F'ederal  Regulations,  but 
it  does  not  appear  in  this  version  of  Ihe 
common  rule  because  this  is  a  generic 
version  of  the  common  rule  containinji 
the  provisions  "common"  to  all  the 
participating  federal  agencies"  rules 
Also,  when  the  amended  common  rule  t» 
codified  for  HHS  in  45  CFR  Part  92. 
subsection  92,30(d)(5)  will  be 
renambered  as  (d)(6)  to  make  room  for  a 
new  subsection  (d)(5)  that  is  being 
added  to  the  generic  version  of  the 
common  rule. 

With  respect  to  the  common  rule  as  a 
whole,  readers  interested  in  assessing 
the  effects  of  the  proposed  amendments 
on  HHS  grants  to  nongovernmental 
grantees  will  need  to  compare 
individual  provisions  of  proposed  Part 
92  to  language  on  the  same  topic  in 
HHS's  existing  regulations  at  45  CFR 
Part  74  "Administration  of  Grants."  In 
the  case  of  most  grants  administration 
matters  presently  treated  ir  OMB 
Circular  No.  A-110,  the  cross- 
comparisons  will  reveal  that  proposed 
Part  92  conforms  closely  to  rules  HHS 
has  used  for  many  years 

For  example,  OMB  Circular  A-110 
currently  provides  that  income  earned 
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by  grantees  from  grant-supported 
activities  be  treated  in  one  of  three 
ways:  it  is  to  be  deducted  from  total 
project  costs,  used  to  satisfy  matching 
requirements,  or  used  to  finance 
additional  program  activities.  Circular 
A-llO  requires  grantor  agencies  to 
specify  the  alternative  or  combination  of 
alternatives  to  be  used,  but  does  not 
dictate  a  preference.  In  1978.  when  HHS 
implemented  Circular  A-110  in  45  CFR 
Part  74,  we  designated  the  "deduction" 
alternative  as  the  default  alternative. 
We  did  this  as  a  matter  of 
administrative  convenience,  so  there 
would  be  a  designated  alternative  if  the 
terms  and  conditions  of  any  particular 
grant  award  failed  for  some  reason  to 
specify  one.  This  action  was  not 
intended  to  create  a  preference  for  the 
deduction  alternative,  and  in  fact  most 
HHS  programs  that  have  program 
income  specify  the  matching  alternative 
or  the  addition  alternative  in  the  terms 
and  conditions  of  their  grants.  The 
government-wide  common  rule  for 
grants  to  governmental  organizations 
published  on  March  11, 1988  adopted  the 
HHS  concept  of  a  default  rule,  and  it 
survives  in  the  proposed  amendment  to 

the  common  rule.  (See  § 25(g).) 

Thus  HHS  anticipates  that  our  current 
requirements  with  respect  to  the  use  of 
program  income  will  be  essentially 
unchanged. 

Likewise,  HHS  expects  there  will  be 
little  change  in  our  grant  requirements 
concerning  rebudgeting.  Circulars  A-102 
and  A-110  both  contained  provision  for 
federal  agency  prior  approval  when 
grantees  needed  to  rebudget  grant  funds 
between  direct  cost  object  class 
categories  (e.g.,  salaries,  equipment, 
travel,  etc.).  In  1978.  when  HHS 
implemented  A-110  (by  amending  45 
CFiR  Part  74  and  making  it  applicable  to 
non-governmental  grantees)  we  waived 
these  restrictions  on  rebudgeting  for 
both  governmental  and  non- 
governmental grantees  because  we  had 
found  them  to  be  of  limited  value  as  a 
tool  for  exercising  stewardship  over 
grant  funds,  and  because  we  wished  to 
place  greater  reliance  on  grantees  to 

manage  their  own  projects.  If  S -30 

"Changes"  is  adopted  as  proposed,  HHS 
would  again  have  percentage  limitations 
on  rebudgeting.  However,  the  common 
rule  provides  for  waiver  of  these 
restrictions;  and  in  the  case  of  most 
HHS  grants  they  would  be  waived.  HHS 
granting  agencies  have  generally  found 
that  requirements  for  prior  approval  of 
selected  types  of  costs  (from  the 
applicable  cost  principles)  and  for 
changes  in  the  scope  or  objectives  of 
projects  afford  the  agency  sufficient 
control  over  budget  changes. 


Attention  is  called  to  the  effect  that 
certain  provisions  of  the  common  rule 
have  on  the  way  federal  agencies  issue 
grant  requirements.  These  are: 

1.  Section .5  of  the  common  rule, 

"Effect  on  other  issuances,"  pertains  to 
additional  administrative  requirements 
imposed  by  non-regulatory  issuances, 
such  as  manuals  and  program 
announaM|ents.  It  provides  that  they 
are  superseded  only  if  they  are 
inconsistent  with  the  common  rule.  For 
example,  a  non-regulatory  issuance  that 
advises  grantees  of  such  things  as  what 
forms  to  use  to  comply  with 
programmatic  reporting  requirements 
and  where  to  send  all  forms  would  be 
proper  under  this  regulation. 
Administrative  requirements  which  are 
inconsistent  with  the  Common  Rule 
would  be  authorized  where  required  by 
a  statute,  or  where  approved  in  ^ 
accordance  with  the  exception 
provisions  of  5 8- 

2.  Section 6  of  the  common  rule, 

"Additions  and  exceptions."  permits 
additional  administrative  requirements 
to  be  imposed  through  regulations 
published  in  the  Federal  Register  for 
codification,  and  by  other 
administrative  means  where  the 
addition  or  exception  is  on  a  case-by- 
case  basis.  The  additions  or  exceptions 
authorized  by  this  regulation  for  classes 
of  grants  or  grantees,  or  on  a  case-by- 
case  basis,  are  in  addition  to  the  special 

conditions  authorized  under  $ .12 

for  high  risk  grantees. 

3.  Section 11  concerns  provisions 

applicable  to  programs  requiring  state 
plans.  Subsection  (b)  provides  that 
States  need  meet  only  those 
administrative  or  programmatic 
requirements  pertaining  to  the  state  plan 
document  that  are  in  statutes  or 
regulations  published  in  the  Federal 
Register  for  codification.  This  does  not 
exempt  states  from  the  necessity  to 
comply  with  proper  interpretations  of 
statutes  or  regulations  affecting  the 
administration  and  operation  of  a 
program  which  are  issued  in  guidelines 
or  manuals,  or  similar  issuances.  The 
use  of  such  issuances  is  essential  to  the 
day-to-day  operations  of  the  programs 
and  to  provide  states  with  guidance, 
often  at  the  request  of  the  states. 
However,  any  such  interpretations  must 
be  within  the  scope  of  the  statutory  or 
regulatory  provision  they  address. 

Finally,  the  proposed  common  rule's 
Subpart  G  "Special  Conditions  for 
Grants  to  Commercial  Organizations"  is 
adapted  from  HHS's  current  regulations 
in  Subpart  AA  of  45  CFR  Part  74.  Thus, 
although  the  coverage  of  grantees  that 
are  organized  for  profit  would  be  newly 
added  to  the  common  rule,  HHS's 


requirements  would  be  preserved 
substantially  as  they  are  now. 

List  of  Subjects  in  45  CFR  Parti  74  and 
82 

Accounting,  Administrative  practices 
and  procedures.  Grant  programs — health 
and  human  services  research,  training, 
and  service  dehvery.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 

October  18. 1988. 
Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

1.  Part  92  is  revised  to  read  as  set 

forth  at  the  end  of  this  document: 

PART  92— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A — General 

Sec. 
92.1 
92.2 
92.3 
92.4 
92.5 
92.6 


Purpose  and  scope  of  this  part 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B— Pra-Award  Raquiramenta 

92.10  Forms  for  applying  for  grants. 

92.11  State  plans. 

92.12  Special  grant  or  sul>grant  conditions 
for  high-risk  grantees. 

Subpart  C— Poat-Award  RequlrwiMnts 

Financial  AdminiBtration 

92.20  Standards  for  financial  management 
systems. 

92.21  Payment. 

92.22  Allowable  costs. 

92.23  Period  of  availability  of  funds. 

92.24  Matching  or  cost  sharing. 

92.25  Program  income. 

92.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

92.30  Changes. 

92.31  Real  property.  . 

92.32  Equipment.  I 

92.33  Supplies. 

92.34  Copyrights  and  patents. 

92.35  Subawards  to  debarred  and 
suspended  parties. 

92.36  Procurement. 

92.37  Subgrants. 

92.38  Intangible  property  and  debt 
instruments. 

92.39  Grant  property  trust  relationship  and 
notices. 

Reports,  Records,  Retention,  and 
Enforcement 

92.40  Monitoring  and  reporting  program 
performance. 

92.41  Financial  reporting. 

92.42  Retention  and  access  requirements  for 
records. 


92.43  Enforcement 

92.44  Termination  for  convenience. 

Subpart  [>— Aflar-tha-Grant  Raqulramanta 

92.50  Closeout 

92.51  Later  disallowances  and  adjustments. 

92.52  Collections  of  amounts  due. 

Subpart  E— Enttttamanta  [Raaarvad] 

Sut>part  F— Spacial  Provlatena  for  Reaaarch 

92.70  Scope  of  subpart. 

92.71  Special  provisions. 

Subpart  G— Spadai  Provtalona  for 
Commardal  Organizatlona 

92.80  Scope  of  subpart 

92.81  Prohibition  against  fee  or  profit. 

92.82  Real  property  and  equipment. 

92.83  Program  income. 

Authority:  5  U.S.C.  301. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24. 1987. 

2.  Part  92  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "(agency]"  are 
removed  and  "HHS"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  92.3  is  amended  by  adding 
a  definition  for  "HHS"  alphabetically  to 
read  as  follows: 

§92.3    Deflnttlona. 


"HHS"  means  the  Department  of 
Health  and  Human  Services. 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  603 

FOM  FuirmER  mFomiATioN  contact: 

William  S.  Kirby,  Policy  Office,  Division 
of  GranU  and  Contracts.  (202)  357-7880. 
AODITKMAL  SUPMfMOITAIIY 

informatiom:  llie  proposed  common 
rule  would  combine  formerly  separate 
OMB  guidance  to  agencies  for  grants 
and  cooperative  agreements  with  state 
and  local  governments  with  similar 
guidance  covering  awards  to 
universities  and  nonprofit  organizations. 
The  National  Sdence  Foundation 
proposes  to  join  with  the  Department  of 
Defense  in  adoptiog  a  separate  rule  to 
govern  imiversities  and  nonprofit 
organizations.  The  National  Science 
Foundation  proposes  this  separation 
because  its  grants  and  cooperative 
agreements  are  awarded  almost 
exclusively  to  academic  and  nonprofit" 
organizations  for  the  siqiport  of 
researdi.  education,  and  related 
activities.  While  many  of  the 
requirements  set  forth  in  the  proposed 


common  rule  are  clearly  applicable  to 
all  types  of  grantees,  there  are  several 
areas  of  coverage  with  significant 
differences  and  which  reflect  very  real 
differences  in  the  character  and 
purposes  of  the  various  organization 
types.  Adopting  separately  that  portion 
of  the  proposed  rule  relevant  to  research 
grants,  universities,  and  non- 
governmental organizations  is  the  best 
way  for  NSF  to  provide  clear,  consistent 
guidance  for  its  grantees  and  grants 
officials.  In  final  rulemaking,  therefore, 
NSF  proposes  to  adopt  only  those 
provisions  of  the  rule  that  are  applicable 
to  universities  and  nonprofit 
organizations  (nongovernmental 
entities).  In  addition,  the  provisions  of 
the  proposed  Subpart  F  will  be  adopted 
as  standard  NSF  procedure.  We  believe 
this  proposed  approach  will  simplify 
understanding  and  use  of  the  rules  by 
grantees  and  grant  officials.  Public 
comment  is  welcomed  on  this  proposal 
to  adopt  a  separate  rule,  as  other 
agencies  may  wish  to  consider  the 
approach  in  final  rulemaking. 
Notwithstanding  the  issuance  of  any 
final  rule,  NSF  will  continue  to  rely  on 
and  expects  grantees  to  continue 
following  the  policies  and  procedures 
found  in  NSFs  publications  and  forms 
which  have  received  OMB  clearance. 
These  policies  and  procedures,  which 
are  consistent  with  or  less  restrictive 
than  the  common  rule,  are  found  in: 
"Grants  for  Research  and  Education  in 
Science  and  Engineering"  which  outlines 
procedures  for  applying  for  NSF  grants; 
NSF  GC-1.  "Grant  General  Conditions", 
which  contains  the  terms  and  conditions 
applicable  to  NSF  grants;  and  "NSF 
Grant  Policy  Manual",  which  outlines 
NSFs  grant  administration  poUcies. 
Where  existing  requirements  appear 
inconsistent  with  any  common  rule  or 
other  regulation,  grantees  should  consult 
with  NSF. 

List  cf  Subjects  in  45  CFR  Part  603 

Accounting,  Administration  practice 
and  procedures.  Grant  Administration, 
Grant  Programs— education.  Grant 
Programs — science  and  technology. 
Insurance.  Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 

Jeff  Feostennacher, 

Assistant  Director  for  Administration. 

1.  Part  603  is  added  to  read  as  set 
forth  at  the  end  of  this  document: 
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PART  603— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— General 


Sec. 

603.1 

603.2 

603.3 

603.4 

603.5 

603.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B — Pre-Anrard  RaqulremaRta 

603.10  Forms  for  applying  for  grants. 

603.11  State  plans. 

603.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  0 — Poat-Award  Requtreinants 

Financial  Administratioo 

603.20  Standards  for  financial  management 
systenu. 

603.21  Payment. 

603.22  Allowable  costs. 

603.23  Period  of  availability  of  funds. 

603.24  Matching  or  cost  sharing. 

603.25  Program  income. 

603.26  Nonfederal  audit 

Changes,  Property,  and  Subawards 

603.30  Changes. 

603.31  Real  property. 

603.32  Equipment 

603.33  Supplies. 

603.34  Copyrights  and  patents. 

603.35  Subawards  to  debarred  and 
suspended  parties. 

603.36  Procurement  | 

603.37  Subgrants. 

603.38  Intangible  property  and  debt 
instruments. 

603.39  Grant  property  trust  relationship  and 
notices. 

Reports.  Records,  Retention,  and 
Enforcement 

603.40  Monitoring  and  reporting  program 
performance. 

603.41  Financial  reporting. 

603.42  Retention  and  access  requirements 
for  records. 

603.43  Enforcement 

603.44  TerminatioB  for  convenience. 

Sul>part  D— Aftar-lhe-Granl  Requtramanta 

603.50  Closeout. 

603.51  Later  disallowances  and 
adjustments. 

603.52  Collections  of  amounts  due. 

Subpart  E— EntiUaroants  (Raaarvad) 

Subpart  F— SpacW  Prevlalons  1 
and  Ottter  Progranw 

603.70 
803.71 


Scope  of  subpart 
Special  Provisions. 


Subpart  G— SpecW  Provlaiona  for 
Coinmafcial  Or^anlzattona 

603.80  Scope  of  subpart. 

603.61  Prohibition  against  fee  or  profit. 

803.82  Real  property  and  equipment. 

603.83  Program  Income. 
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Authority:  42  U.S.C.  1870  (a). 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  July  24, 1987. 

2.  Part  603  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "NSF'  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  603.3  is  amended  by  adding 
a  definition  for  "NSF"  alphabetically  to 
read  as  follows: 

§603.3    Definitions. 
*        *        •        *        > 

"NSF'  means  National  Science 
Foundation. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45CFR  Part  1157 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Warren,  Deputy  General 
Counsel,  or  Laurence  Baden,  Grants 
Officer,  National  Endowment  for  the 
Arts,  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506.  (202)  682-5403. 
AOOmONAL  SUPPlfMENTARY 

information: 
Program  Income 

The  National  Endowment  for  the  Arts 
(hereinafter  "Arts  Endowment"), 
consistent  with  the  provisions  of  section 
25,  Program  Income,  intends  to  utilize 
the  cost-sharing  or  matching  method  of 
program  income  in  all  of  its  grant 
awards  and  cooperative  agreements. 

Budget  Changes 

Section  30  sets  forth  post-award 
budgetary  guidelines  that  grant 
recipients  must  follow.  The  authority 
proposed  for  state  and  local  government 
recipients  to  make  budgetary  changes 
without  agency  approval  is  considerably 
greater  than  the  authority  proposed  for 
nonprofit  recipients.  The  Arts 
Endowment  questions  the  rationale  and 
appropriateness  of  having  one  set  of 
budgetary  guidelines  for  governmental 
recipients  and  another  for 
nongovernmental  recipients.  The  Arts 
Endowment  beUeves  that  the  authority 
proposed  for  state  and  local 
governments  should  also  apply  to 
nonprofit  recipients.  The  Arts 
Endowment  seeks  public  comment  on 
these  proposals. 

The  Arts  Endowment  directs  readers 
to  the  additional  supplemental 
information  section  of  its  preamble  to 
the  previous  pubUcation  of  45  CFR  Part 
1157  (53  FR  8080.  Mi  -ch  11. 1988)  for 


additional  information  regarding  the 
application  of  these  regulations  to  its 
programs. 

List  of  Subjects  in  45  CFR  Part  1157 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Peter  I.  Basso. 
Deputy  Chairman  for  Management. 

1.  Part  1157  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  1157— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A— Gsnsral 

Sfic 

1157.1  Purpose  and  scope  of  this  part 

1157.2  Scope  of  subpart 

1157.3  Definitions. 

1157.4  Applicability. 

1157.5  Effect  on  other  issuances. 

1157.6  Additions  and  exceptions. 

Subpart  B — Prs-Award  Raquirsmsnts 

1157.10  Fonns  for  applying  for  grants. 

1157.11  State  plans. 

1157.12  Special  grant  or  subgrant  conditions 
>       for  high-risk  grantees. 

Sut)part  C — Post-Award  Requirements 

Financial  Administration 

1157.20  Standards  for  financial  management 
systems. 

1157.21  Payment 

1157.22  Allowable  costs. 

1157.23  Period  of  availability  of  funds. 

1157.24  Matching  or  cost  sharing. 

1157.25  Program  income. 

1157.26  Non-Federal  audit 

Changes,  Property,  and  Subawarda 

1157.30  Changes. 

1157.31  Real  Property. 

1157.32  Equipment. 

1157.33  Supplies. 

1157.34  Copyrights  and  patents. 

1157.35  Subawarda  to  debarred  and 
suspended  parties. 

1157.36  Procurement. 

1157.37  Subgrants. 

1157.38  Intangible  property  and  debt 
instruments. 

1157.39  Grant  property  trust  relationship 
and  notices. 

Reports,  Records,  Retention,  and 
Enforcement 

1157.40  Monitoring  and  reporting  program 
performance. 

1157.41  Financial  reporting. 

1157.42  Retention  and  access  requirements 
for  records. 

1157.43  Enforcement. 

1157.44  Termination  for  convenience. 


Sul>part  D— Aftsr-ths-Grant  Rsqulramants 

1157.50  Closeout. 

1157.51  Later  disallowances  and 
adjustments. 

1157.52  Collection  of  amounts  due. 

Subpart  E— EntMsmsnts  [Rsssrvsd] 

Subpart  F— Special  Provisions  for  Research 
and  Othar  Programs 

1157.70  Scope  of  subpart. 

1157.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  Organizationa 

1157.80  Scope  of  subpart. 

1157.81  Prohibition  against  fee  or  profit. 

1157.82  Real  property  and  equipment. 

1157.83  Program  income. 

Authority.  20  U.S.C.  959(a)(1). 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24, 1987. 

2.  Part  1157  is  further  amended  by 
removing  "[Agency]"  and  "[agency]" 
and  by  adding  "Arts  Endowment" 
wherever  "[Agency]"  and  "[agency]" 
appear. 

National  Endowment  for  the 
Humanities 

45  CFR  Part  1174 

FOR  FlTRTHER  INFORMATION  CONTACT 

Stephen  McCleary.  Deputy  General 

Counsel,  or  David  Wallace,  Grants 

Officer,  National  Endowment  for  the 

Humanities,  1100  Pennsylvania  Avenue 

NW.,  Washington.  DC  20506.  (202)  786- 

0322. 

AOOmONAL  SliPPLEMENTARY 

information:  Section .25  provides 

three  alternatives  for  using  program 
income:  deduction,  addition,  and  cost 
sharing  or  matching.  It  is  consistent  with 
the  piuposes  of  the  Endowment's 
legislation  that,  when  specifically 
approved  in  the  award,  grantees  may 
retain  program  income  and  use  it  to 
support  o&er  humanities  activities. 

Section .26  establishes 

requirements  for  nonfederal  audits  of  all 
governmental  and  nongovernmental 
grantees  and  subgrantees  without  regard 
to  the  amount  of  federal  funding 
provided.  Until  further  guidance  is 
provided  the  Endowment  will  determine 
a  threshold  of  funding  below  which 
compliance  audits  will  not  be  required 
as  a  condition  af  an  award. 

The  Endowment  takes  exception  to 

the  provision  in  S .30  allowing  state 

and  local  grantees  greater  authority  to 
make  budgetary  changes  without  agency 
approval  than  the  authority  for  grantees 
that  are  nonprofit  organizations.  This 
distinction  is  not  consonant  with  the 
purpose  of  having  one  common  rule 
apply  to  both  types  of  grantees  and  the 


difference  in  treatment  is  not  based  on 
any  statutory  requirement.  The 
Humanities  Endowment  believes  that 
nonprofit  organizations  should  be 
allowed  the  same  degree  of  latitude  with 
respect  to  budgetary  changes  as  state 
and  local  governments. 

Sections 40(f)(1) 41(a)(6) 

provide  that  grantor  agencies  may 
waive  any  performance  or  financial 
reports  required  by  the  common  rule  if 
they  are  not  needed.  Subsections 
10(d)(1)  and  10(d)(2)(A)  of  the 
Humanities  Endowment's  authorizing 
legislation  [20  U.S.C.  959(d)]  require 
performance  and  financial  reports. 
Because  of  the  statutory  requirements, 
the  Humanities  Endowment  would  be 
unable  to  waive  the  various  provisions 
of  the  common  rule  regarding  the 
performance  and  financial  reports. 

The  National  Endowment  for  the 
Humanities  directs  readers  to  the 
additional  supplemental  information 
section  of  its  preamble  to  the  previous 
publication  of  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  45  CFR  (53  FR  8082, 
March  11, 1988}  for  additional 
information  regarding  the  application  of 
these  regulations  to  its  programs. 

List  of  Subjects  in  45  CFR  Part  1174 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs,  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Part  1174  of  Title  45 
of  the  Code  of  Federal  Regulations  be 
amended  as  set  forth  at  the  end  of  this 
document. 
Lynne  V.  Cheney, 

Chairman,  National  Endowment  for  the 
Humanities. 

1.  Part  1174  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  11 74— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A— General 

Stc, 

1174.1  Purpose  and  scope  of  this  part. 

1 174.2  Scope  of  subpart. 

1174.3  Definitions. 

1174.4  Applicability. 

1174.5  Effect  on  other  issuances. 

1174.6  Additions  and  exceptions. 

Subpart  B — Pre-Award  Requirements 

1174.10  Forms  for  applying  for  grants. 

1174.11  State  plans. 

1174.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 


Subpart  C— Post-Award  Raquirsmsnts 
Financial  Administration 

1174.20  Standards  for  financial  management 
systems.  , 

1174.21  Payment.  | 

1174.22  Allowable  costs. 

1174.23  Period  of  availability  of  funds. 

1174.24  Matching  or  cost  sharing. 

1174.25  Program  Income. 

1174.26  Non-Federal  audit. 

Changes,  Property  and  Subawanb 

1174.30  Changes. 

1174.31  Real  Property. 

1174.32  Equipment. 

1174.33  SuppUes. 

1174.34  Copyrights  and  patents. 

1174.35  Subawards  to  debarred  and 
suspended  parties. 

1174.38    Procurement.  I 

1174.37  Subgrants. 

1174.38  Procurement. 

1174.39  Grant  property  tnist  relationships 
and  notices. 

Reports,  Records,  Retention,  and 
Enforcement 

1174.40  Monitoring  and  reporting  program 
performance. 

1174.41  Financial  reporting. 

1174.42  Retention  and  access  requirements 
for  records. 

1174.43  Enforcement. 

1174.44  Termination  for  convenience. 

Subpart  D— Aftsr-the-Grant  Requlrementa 

1174.50  Closeout 

1174.51  L&ter  disallowances  and 
adjustments. 

1174.52  Collection  of  amounts  due. 

Subpart  E — Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
snd  Otiier  Programs 

1174.70  Scope  of  subpart. 

1174.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commarciai  Organizations 

1174.80  Scope  of  subpart. 

1174.81  Prohibition  against  fee  or  profit. 

1174.82  Real  property  and  equipment. 

1174.83  Program  income. 

Authority:  20  U.S.C.  959(a)(1). 

Cross  rsference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729. 

2.  Part  1174  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  end  "NFH"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  1174.3  is  amended  by 
adding  a  definition  for  "NEH" 
alphabetically  to  read  as  follows: 

§1174.3    DTfinitions 

***** 

"NEH"  means  the  National 
Endowment  for  the  Humanities. 


institute  of  Museum  Services 
45  CFR  Part  1184 


! 


for  further  information  contact: 

Rebecca  Danvers.  Institute  of  Museum 
Services,  Room  609, 1100  Pennsylvania 
Avenue,  NW.  Washington,  DC  20506. 
^2  786-0539. 

List  of  Subjects  in  45  CFR  Part  1184 

Accounting,  Administration  practice 
and  procedures.  Grant  programs — 
Museums,  National  Boards.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Lois  Burke  Sliepard.        >  | 

Director. 

1.  Part  1184  is  added  to  read  as  set 
forth  at  the  end  of  this  document. 

PART  11 84— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Sut>part  A — General 

Sec. 

1184.1  Purpose  and  scope  of  this  part. 

1184.2  Scope  of  subpart. 

1184.3  Definitions. 

1184.4  Applicability. 

1184.5  Effect  on  other  issuances. 

1184.6  Additions  and  exceptions. 

Subpart  B — Pre  Award  Requirements 

1184.10  Forms  for  appliying  for  grants. 

1184.11  State  plans. 

1184.12  Special  grant  or  subgrant  conditions 
fcir  high-risk  grantees. 

Subpart  C— Post  Award  Requirements 

Financial  Administration  I 

1184.20  Standards  for  financial  management 
systems.  , 

1134.21  Payment.  \ 

1184.22  Allowable  costs. 

1184.23  Period  of  availability  of  funds 

1184.24  Matching  or  cost  sharing.   • 

1104.25  Program  income. 
1184.23    Non-Federal  audit.  i 

Changes,  Property,  and  SulMwardt 

1184.30  Changes. 

1184.31  Real  property.]  j 

1184.32  Equipment.  I 

1164.33  Supplies.  ' 

1184.34  Copyrights  and  patents. 

1184.35  Subayvards  to  debarred  and 
sucpendcd  parties. 

1184.36  Procurement 

1184.37  Subgrants. 

1184.38  Intangible  property  and  debt 
instruments. 

1184.39  Grant  property  trust  relationship 
and  notices. 
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Reports,  Records.  Retention,  and 
Enforcement 

1184.40  Monitoring  and  reporting  program 
performance. 

1184.41  Financial  reporting. 

1184.42  Retention  and  access  requirements 
for  records. 

1184.43  Enforcement. 

1184.44  Termination  for  convenience. 

Subpart  D — After-the-Grant  Requirements 

1184.50  Closeout. 

1184.51  Later  disallowances  and 
adjustments. 

1184.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  (Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

1184.70  Scope  of  subpart. 

1184.71  Special  provisions. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

1184.80  Scope  of  subpart. 

1184.81  ftohibition  against  fee  or  profit. 

1184.82  Real  property  and  equipment. 

1184.83  P>rogram  income. 
Authority:  20  U.S.C.  961-«8. 
Cross  reference:  See  also  Office  of 

Management  and  Budget  Notice  published  at 
52  FR  23729.  June  24,  1987. 

2.  Part  1184  is  further  amended  as 
follows: 

a.  "Agency"  and  "[agency]"  are 
removed  and  "IMS"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  1184.3  is  amended  by 
adding  a  definition  for  "IMS" 
alphabetically  to  read  as  follows: 

§1184.3    Definitions 

•  •  *  *  « 

"IMS"  means  Institute  of  Museum 
Services. 


ACTION 

45  CFR  Part  1234 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  M.  McHale,  Acting  Chief, 
Grants  Branch,  (202)  634-9150. 

List  of  Subjects  in  45  CFR  Part  1234 

Accounting.  Administration  practice 
and  procedures.  Grant  programs — 
Volunteer  services,  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Donna  M.  Alvarado, 
Director. 

1.  Part  1234  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 


PART  1234— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A — General 

Sec. 

1234.1  Purpose  and  scope  of  this  part. 

1234.2  Scope  of  subpart. 

1234.3  Definitions. 

1234.4  Applicability. 

1234.5  Effect  on  other  insuances. 

1234.6  Additions  and  exceptions. 

Subpart  8 — Pre-Award  Requirements 

1234.10  Forms  for  applying  for  grants. 

1234.11  State  plans. 

1234.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

1234.20  Standards  for  financial  management 
systems. 

1234.21  Payment. 

1234.22  Allowable  costs. 

1234.23  Period  of  availability  of  funds. 

1234.24  Matching  or  cost  sharing. 

1234.25  Program  income. 

1234.26  Non-Federal  audit. 

i 

Changes,  Property,  and  Subawards 

1234.30  Changes. 

1234.31  Real  property. 

1234.32  Equipment. 

1234.33  Supplies. 

1234.34  Copyrights  and  patents. 

1234.35  Subawards  to  debarred  and 
suspended  parties. 

1234.36  Procurement. 

1234.37  Subgrants. 

1234.38  Intangible  property  and  debt 
instruments. 

1234.39  Grant  property  trust  relationship 
and  notices. 

Reports,  Records,  Retention,  and 
Enforcement 

1234.40  Monitoring  and  reporting  program 
performance. 

1234.41  Financial  reporting. 

1234.42  Retention  and  access  requirements 
for  records. 

1234.43  Enforcement. 

1234.44  Termination  for  convenience. 

Subpart  0 — After-the-Grant  Requirements 

1234.50  Closeout. 

1234.51  Later  disallowances  and 
adjustments. 

1234.52  Collections  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Other  Programs 

1234.70  Scope  of  subpart. 

1234.71  Special  provisions. 

Subpart  G— Special  Provisions  for 
Commercial  Organizations 

1234.80  Scope  of  subpart. 

1234.81  Prohibition  against  fee  or  profit. 

1234.82  Real  property  and  equipment. 

1234.83  Program  income. 


Authority:  Pub.  L.  93-113;  42  U.S.C.  4951,  et 
seq;  42  U.S.C.  5060. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24, 1987. 

2.  Part  1234  is  further  amended  by 
removing  "[Agency]"  and  "[agency]" 
and  adding  "ACTION"  wherever 
"[Agency]"  and  "[agency]"  appear. 

COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  Part  2015 

FOR  FURTHER  INFORMATION  CONTACT 

Col.  Patrick  O'Meara.  Director  of 
Administration.  (202)  653-5326,  - 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution,  808  17th 
Street  NW..  Washington,  DC  20006 

List  of  Subjects  in  45  CFR  Part  2015      ^ 

Accounting.  Administration  practice 
and  procedures.  Grant  programs — 
Constitution  Bicentennial,  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Ronald  Trowbridge, 
Staff  Director. 

1.  Part  2015  is  revised  to  read  as  set 
forth  at  the  end  of  this  document: 

PART  2015-UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS 

Subpart  A — General 

Sec. 

2015.1  Purpose  and  scope  of  this  part. 

2015.2  Scope  of  subpart. 

2015.3  Definitions. 

2015.4  Applicability. 

2015.5  Effect  on  other  issuances. 

2015.6  Additions  and  exceptions. 

Subpart  B — Pre-Award  Requirements 

2015.10  Forms  for  applying  for  grants. 

2015.11  State  plans. 

2015.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

2015.20  Standards  for  financial  management 
systems. 

2015.21  Payment. 

2015.22  Allowable  costs. 

2015.23  Period  of  availability  of  funds. 

2015.24  Matching  or  cost  sharing. 

2015.25  Program  income. 

2015.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

2015.30  Changes. 

2015.31  Real  property. 


2015.32  Equipment. 

2015.33  Supplies. 

2015.34  Copyrights  and  patents. 

2015.35  Subawards  to  debarred  and 
suspended  parties. 

2015.36  Procurement. 

2015.37  Subgrants. 

2015.38  Intangible  property  and  debt 
instruments. 

2015.39  Grant  property  trust  relationship 
and  notices. 

Reports.  Records,  Retention,  and 
Enforcement 

2015.40  Monitoring  and  reporting  program 
performance. 

2015.41  Financial  reporting. 

2015.42  Retention  and  access  requiiements 
for  records. 

2015.43  Enforcement. 

2015.44  Termination  for  convenience. 

Subpart  D— After-the-Grant  Requirements 

2015.50  Closeout. 

2015.51  Later  disallowances  and 
adjustments. 

2015.52  Collection  of  amount  due. 

Subpart  E— Entitlements  [Reversed] 

Subpart  F — Special  Provisions  for  Research 
and  other  Programs 

2015.70  Scope  of  subpart. 

2015.71  Special  provisions. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

2015.80  Scope  of  subpart. 

2015.81  Prohibition  against  fee  or  profit. 

2015.82  Real  property  and  equipment. 

2015.83  Program  income. 

Authority:  Pub.  L  98-101.  as  amended,  and 
Title  V  of  Pub.  L  9&-194. 

Cross  reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  June  24, 1987. 

2.  Part  2015  is  further  amended  as 
follows: 

a.  "[Agency]"  and  "[agency]"  are 
removed  and  "Bicentennial 
Commission"  is  added  wherever 
"[Agency]"  and  "[agency]"  appear. 

b.  Section  2015.3  is  amended  by 
adding  a  definition  for  "Bicentennial 
Commission"  alphabetically  to  read  as 
follows: 

S  2015.3    Definitions. 


"Bicentennial  Commission"  means 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution. 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  The  Secretary 

49  CFR  Part  18 

(OST  Docket  No.  45888;  Notice  No.  88-16] 

ADDRESS:  Interested  persons  should 
submit  comments  to  Docket  Clerk.  OST 


Docket  No.  45888,  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Room  4107,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Ventura,  Department  of 
Transportation  ,  Office  of  Acquisition 
and  Grant  Management — M-63,  400 
Seventh  Street,  SW.,  Room  9100, 
Washington.  DC  20590,  (202)  36fr-4283. 
AOorn6NAL  supplementary 
information: 

Background 

Most  significant  changes  are  noted  in 
the  common  preamble.  The  rule  is  being 
revised  to  add  nongovernmental 
grantees  and  to  make  minor  revisions  to 
the  current  common  rule  that  applies  to 
grants  and  cooperative  agreements  to 
State  and  local  governments. 

Dexdations 

Due  to  existing  statutes  and  the  desire 
to  reduce  Federal  red  tape,  the 
Department  does  not  compily  with  some 
of  the  sections  of  the  common  rule,  and 
now  is  proposing  deviations  from 
additional  provisions  of  the  common 
rule.  Deviations  that  were  issued  on 
March  3, 1988,  are  listed  in  amendatory 
instruction  2,  with  some  subsection 
numbering  revisions  to  accommodate 
changes  being  proposed  for  the  common 
rule,  and  minor  revisions  are  being 
proposed  to  the  deviation  regarding 
matching  share  eligibility  for  Federal-aid 
highway  projects  in  subsection  18.24(h). 

Proposed  additional  deviations  are 
contained  in  amendatory  instruction  3. 
Comments  are  requested  on  the 
proposed  deviations  that  are  not 
required  by  st^te.  A  description  of 
new  deviation^Dllows: 

Section ..?,  Definitions, 

"Equipment. " 

Section  9(j)  of  the  Urban  Mass 
Transportation  (UMT)  Act  of  1964,  as 
amended,  requires  that  the  definition  of 
equipment  include  tangible 
nonexpendable  personal  property 
having  a  useful  life  of  more  that  1  year. 
Including  items  with  an  acquisition  cost 
of  less  than  $5,000.  The  Urban  Mass 
Transportation  Administration  (UMTA) 
has  reserved  the  authority  to  establish 
thresholds  in  program  guidelines 
concerning  the  use  and  disposition  of 
equipment  which  are  lower  than  the 
$5,000  threshold  provided  in  the 
common  rule. 

Section .21,  Payment. 

Subsection 21(d),  Reimbursement 

of  the  common  rule  has  been  revised  to 
add  a  final  sentence  that:  "The  grantees 
and  subgrantees  will  be  paid  as 
promptly  as  possible,  ordinarily  within 


30  days  after  receipt  of  a  proper  request 
for  reimbursement."  This  requirement  is 
similar  to  the  30-day  payment  provision 
of  the  Prompt  Payment  Act.  The  Prompt 
Payment  Act  provision  implementation 
guidelines  require  Federal  agencies  to 
withhold  payments  to  contractors  until 
near  the  end  of  the  30-day  payment 
period.  We  believe  that  this  provision 
could  be  interpreted  to  require  a  similar 
type  of  withholding  of  reimbursements 
from  grantees  and  subgrantees.  A  30- 
day  delay  provision  would  be 
inconsistent  with  the  requirement  in 

subsection 21(b),  Basic  standard 

that  requires  payment  procedures  to 
minimize  the  time  lapsing  between 
transfer  of  funds  and  disbursement.  We 
propose  to  add  paragraph  (d)(1)  to  the 
common  rule  to  eliminate  the 
inconsistencies  and  to  require  payments 
to  grantees  and  subgrantees  as  soon  as 
practicable.  i 


^22,  Allowable  Costs,  and 
..81,  Prohibition  Against 


Section 
Section 
Profit. 

Subsections  3(e),  8(e)  and  9(e)(1)  of 
the  UMT  Act  of  1964,  as  amended, 
require  maximum  participation  by 
private  providers  in  the  operation  of 
mass  transportation  facilities  and 
equipment.  This  provision  has  been 
interpreted  as  requiring,  whenever 
possible,  the  use  of  profit-making 
entities,  and  to  provide  profits  where 
they  are  normally  paid  under  business 
transactions. 

Section .26,  Non-Federal  Audits. 

This  section  would  require 
commercial  organizations  to  obtain 
organization-wide  audits  that  are  similar 
to  those  required  under  the  Single  Audit 
Act.  We  believe  that  requiring 
commercial  organizations  to  obtain 
organization-wide  audits  is  not  always 
the  most  cost  effective  technique  for   . 
protecting  the  Federal  interest.  We 
propose  that  our  grantor  agencies  be 
allowed  to  perform  project  audits  for 
grants  to  commercial  organizations.  In 
some  cases,  a  single  project  audit  is 
sufficient  to  determine  that  Federal 
funds  were  properly  expended.  Such 
reviews  are  less  costly  to  perform  than 
the  organization-wide  audits. 

Also,  given  the  fact  that  commercial 
organizations  a|g  not  normally  as 
stabler  as  governmental  entities  and  are 
more  likely  to  go  out  of  business,  we 
propose  that,  where  organization-wide 
audits  are  made,  they  be  required  on  an 
annual  basis  rather  than  on  a  2-year 
cycle. 
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Section .31,  Real  Property. 

Subsection  3{a)(2)(A)(iii)  of  the  UMT 
Act  of  1964,  as  amended,  imposes 
requirements  on  grantees  to  maintain 
UMTA-assisted  facilities.  UMTA 
enforces  these  requirements  by 
establishing  a  method  for  determining 
the  value  of  the  Federal  interest  at 
disposition  which  differs  from  the 
method  required  in  the  common  rule. 

Section .32,  Equipment. 

Subsection  3(a)(2)(A)(iii)  of  the  UMT 
Act  of  1964,  as  amended,  imposes 
requirements  on  grantees  to  maintain 
UMTA-assisted  equipment.  UMTA 
enforces  these  requirements  by 
establishing  a  method  for  determining 
the  value  of  the  Federal  interest  at 
disposition  which  differs  from  the 
method  in  the  common  rule. 

Section 37,  Subgrants. 

Subsection 37(a)  of  the  proposed 

rule  allow  States  the  option  of  applying 
the  provisions  of  the  this  part  to  their 
subgrantees,  but  does  not  require  States 
to  notify  subgrantees  which 
requirements  must  be  followed.  The 
Preamble  notes  that  States  should 
inform  subgrantees  of  the  requirements 
that  they  will  be  required  to  meet.  We 
propose  that  a  provision  be  included  in 
the  rule  to  require  States  to  notify 
subgrantees  of  the  grant  administrative 
requirements  that  will  be  imposed  on 
them. 

Subpart  G — Special  Provisions  for 
Commercial  Organizations 

The  rule  has  been  revised  to  include 
grants  and  subgrants  to  commercial 
organizations.  Assistance  awards  to 
commercial  organizations  are  rare  in  the 
Department  of  Transportation,  and  flow 
from  very  specific  enabling  legislation. 
In  these  few  instances,  the  awarding 
agency  should.be  allowed  the  flexibihty 
to  impose  any  controls  it  believes 
necessary  to  ensure  that  the  Federal 
interest  is  adequately  protected.  We  do 
not  believe  that  these  types  of  grantees 
and  subgrantees  should  be  covered  in 
this  rule.  We  propose  to  revise  the  rule 
to  allow  our  grantor  organizations  the 
ability  to  impose  additional 
requirements,  as  necessary,  for  grants 
and  subgrants  to  commercial 
organizations. 

Impact  Analyses 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  rules  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 


million  or  more,  or  certain  other 
specified  effects. 

We  intend  the  proposed  regulations  to 
create  savings  for  grantees  byO^ducing 
the  costs  of  administering  grants. 
However,  we  do  not  believe  that  the 
regulations  will  have  an  annual 
economic  effect  of  $100  million  or  more, 
or  cause  any  of  the  other  effects  listed  in 
the  Order.  For  this  reason,  we  have 
determined  that  these  regulations  are 
not  a  major  rule  within  the  meaning  of 
the  Order. 

This  amendment  to  the  common  rule 
restates,  in  regulatory  form,  most  of  the 
provisions  of  OMB  Circular  A-110, 
Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Nonprofit 
Organizations,  that  had  been 
implemented  in  our  program  regulations 
and  directives.  In  addition,  some  of  the 
provisions  of  the  regulation  that  were 
not  in  the  circular,  or  are  different  from 
the  circular,  will  reduce  the  red  tape 
burden  on  our  grantees.  Because  of  this, 
we  certify  that  this  regulation  is 
nonsignificant  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities," 
an  analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entities. 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  do  not  affect  the  amount  of 
funds  provided  in  the  covered  programs, 
but  rather  modify  and  update 
administrative  and  procedural 
requirements. 

Paperwork  Reduction  Act 

The  additional  recordkeeping  and 
information  collection  requirements 
included  in  these  regulations  have  been 
submitted  or  are  simultaneously  being 
submitted  for  approval  to  OMB. 

List  of  Subjects  in  49  CFR  Part  18 

Accounting,  Administrative  practice 
and  procedure,  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  to  amend  Tide  49  of  the 
Code  of  Federal  Regulations  as  set  forth 
below.  I 


Issued  this  17th  day  of  October.  1988  at 
Washington.  DC. 

Mimi  Dawson, 

Acting  Secretary  of  Transportation. 

1.  Part  18  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

PART  18— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subpart  A— General 


Sec. 
18.1 
18.2 
18.3 
18.4 
18.5 
18.B 


Purpose  and  scope  of  this  part 

Scope  of  subpart 

Derinitions. 

Applicability. 

Effect  on  other  issuances. 

Additions  and  exceptions. 


Subpart  B — Pr*-Award  Requirements 

18.10  Forms  for  apply  for  grants. 

18.11  State  plans. 

18.12  Special  grant  or  subgrant  conditions 
for  high-risk  grantees. 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

18.20  Standards  for  financial  management 
systems. 

18.21  Payment. 

18.22  Allowable  costs. 

18.23  Period  of  availability  of  funds. 

18.24  Matching  or  cost  sharing. 

18.25  Program  income. 

18.26  Non-Federal  audits. 

Changes,  Property,  and  Subawards 

18.30  Changes. 

18.31  Real  property. 

18.32  Equipment 

18.33  Supplies. 

KM    Copyrights  and  patents. 
1  .35    Subawards  to  debarred  and 
suspended  parties. 

18.36  Procurement 

18.37  Subgrants. 

18.38  Intangible  property  and  debt 
instruments. 

18.39  Grant  property  trust  relationship  and 
notice. 

Reports,  Records,  Retention,  and 
Enforcement 

18.40  Monitoring  and  reporting  program 
performance. 

18.41  Financial  reporting. 

18.42  Retention  and  access  requirements  for 
records. 

18.43  Enforcement. 

18.44  Termination  for  convenience. 

Subpart  D — After-ttie-Grant  Requirements 

18.50  Closeout 

18.51  Later  disallowances  and  adjustments. 

18.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 

Subpart  F— Special  Provisions  for  Research 
and  Ottier  Programs 

18.70  Scope  of  subpart 

18.71  Special  provisions. 
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Subpart  Q— Special  Provisions  for 
Commercial  Organizations 

18.80  Scope  of  subpart. 

18.81  Prohibition  against  fee  or  profit 

18.82  Real  property  and  equipment. 
18.63  Program  income. 

Authority:  49  U.S.C.  322(a). 

Cross  Reference:  See  also  Office  of 
Management  and  Budget  Notice  published  at 
52  FR  23729,  lune  24, 1987. 

2.  The  following  amendments  are 
contained  in  the  current  Part  18,  and  are 
proposed  to  amend  the  revised  Part  18. 

a.  Section  18.10  is  amended  by  adding 
paragraph  (8)(4)  to  read  as  follows: 

§  18.10    Forms  for  spplying  for  grants. 

(a)  *   *   * 

(4J  Forms  and  procedures  for  Federal 
Highway  Administration  (FHWA) 
projects  are  contained  in  23  CFR  Part 
630,  Subpart  B,  23  tVR  Part  420,  Subpart 
A,  and  23  CFR  Part  450. 
***** 

b.  Section  18.20  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  18.20    Standards  for  management 

systems. 

***** 

(d)  Certain  Urban  Mass 
Transportation  Administration  (UMTA) 
grantees  shall  comply  with  the 
requirements  of  section  15  of  the  Urban 
Mass  Transportation  (UMT)  Act  of  1964, 
as  amended,  as  implemented  by  49  CFR 
Part  630,  regarding  a  uniform  system  of 
accounts  and  records  and  a  uniform 
reporting  system  for  certain  grantees. 

c.  Section  18.21  is  Amended  by  adding 
paragraphs  (j)  and  (k)  to  read  as  follows: 

§  18.21    Payment 

***** 

(j)  23  U.S.C.  121  limits  payments  to 
States  for  highway  construction  projects 
to  the  Federal  share  of  the  costs  of 
construction  incurred  to  date,  plus  the 
Federal  share  of  the  value  of  stockpiled 
materials. 

(k)  Section  404  of  the  Surface 
Transportation  Assistance  Act  of  1982 
directs  the  Secretary  to  reimburse  States 
for  the  Federal  share  of  costs  incurred. 

d.  Section  18.22  is  amended  by  adding 
paragraphs  (c),  (d).  and  (e)  to  read  as 
follows: 

§18.22    Allowable  costs. 

***** 

(c)  The  overhead  cost  principles  of 
OMB  Circular  A-87  shall  not  apply  to 
State  highway  agencies  for  FHWA- 
funded  grants. 

(d)  Sections  3(1)  and  9(p)  of  die  UMT 
Act  of  1964,  as  amended,  authorize  the 
Secretary  to  include  in  the  net  project 
cost  eligible  for  Federal  assistance,  the 
amount  of  interest  earned  and  payable 


on  bonds  issued  by  the  State  or  local 
public  body  to  the  extent  that  the 
proceeds  of  such  bonds  have  actually 
been  expended  in  carrying  out  such 
project  or  portion  thereof.  Limitations 
are  established  in  sections  3  and  9  of  the 
UMT  Act  of  1964.  as  amended. 

(e)  Section  9  of  the  UMT  Act  of  1964. 
as  amended,  authorizes  grants  to 
finance  the  leasing  of  facilities  and 
equipment  for  use  in  mass 
transportation  services  provided  leasing 
is  more  cost  effective  than  acquisition  or 
construction. 

e.  Section  18.24  is  amended  by  adding 
paragraphs  (b)(7),  and  (b)(8),  (c)(3).  and 
(h)  to  read  as  follows: 

S  18.24    Matching  or  cost  stiaring. 

***** 

(b)  ♦  *   * 

(7)  Section  4(a)  of  the  UMT  Act  of 
1964,  as  amended,  provides  that  the 
Federal  grant  for  any  project  to  be 
assisted  under  section  3  of  the  UMT  Act 
of  1964.  as  amended,  shall  be  in  an 
amount  equal  to  75  percent  of  the  net 
project  costs.  Net  project  cost  is  defined 
as  that  portion  of  the  cost  of  the  project 
which  cannot  be  reasonably  financed 
from  revenues. 

(8)  Section  18(e)  of  the  UMT  Act  of 
19G4,  as  amended,  limits  the  Federal 
share  to  80  percent  of  the  net  cost  of 
construction,  as  determined  by  the 
Secretary  of  Transportation.  The 
Federal  share  for  the  payment  of 
subsidies  for  operating  expenses,  as 
defined  by  the  Secretary,  shall  not 
exceed  50  percent  of  the  net  cost  of  such 
operating  expense  projects. 

(c)  *  *  * 

(3)  Section  5(g)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1654(g)) 
limits  in-kind  service  contributions 
under  the  Local  Rail  Service  Assistance 
Program  to  "the  cash  equivalent  of  State 
salaries  for  State  public  employees 
working  in  the  State  rail  assistance 
program,  but  not  including  overhead  and 
general  administrative  costs." 
***** 

(h)  23  U.S.C.  121(a)  Hmits 
reimbursement  to  cost  incurred  by 
States  on  Federal-aid  projects.  Except 
for  private  donations  of  right-of-way, 
contributions  and  donations  shall  not  be 
allowable  for  matching  purposes  on 
Federal-aid  projects.  23  U.S.C.  323 
permits  privates  donations  of  right-of- 
way  to  be  used  for  a  State's  matching 
share,  and  establishes  procedures  for 
determining  the  fair  market  value  of 
such  donated  right-of-way. 
***** 

f.  Section  18.25  is  amended  by  adding 
paragraphs  (g)  (4),  (5),  (6),  and  (7)  to  read 
as  follows: 


S  18.25    Program  incoms. 


(g)  *  *  • 

(4)  Section  3(a)(1)(D)  of  the  UMT  Act 
of  1964.  as  amended,  provides  that  the 
Secretary  shall  establish  requirements 
for  the  use  of  income  derived  from 
appreciated  land  values  for  certain 
UMTA  grants.  Specific  requirements 
shall  be  contained  in  grant  agreements. 

(5)  UMTA  grantees  may  retain 
program  income  for  allowable  capital  or 
operating  expenses. 

(6)  For  grants  awarded  under  section  9 
of  the  UMT  Act  of  1964,  as  amended, 
any  revenues  received  from  the  sale  of 
advertising  and  concessions  in  excess  of 
fiscal  year  1985  levels  shall  be  excluded 
from  program  income. 

(7)  23  U.S.C.  156  requires  that  States 
shall  charge  fair  market  value  for  the 
sale,  lease,  or  use  of  right-of-way 
airspace  for  non-transportation 
purposes  and  that  such  income  shall  be 
used  for  projects  eligible  under  23  U.S.C. 

*  •        •        •        * 

g.  Section  18.31  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§  16J1    Real  property. 

•  *         *         •         * 

(e)  If  the  conditions  in  23  U.S.C.  103(e) 
(5),  (6),  or  (7),  as  appropriate,  are  met 
and  approval  is  given  by  the  Secretary, 
States  shall  not  be  required  to  repay  the 
Highway  Trust  Fund  for  the  cost  of 
right-of-way  and  other  items  when 
certain  segments  of  the  Interstate 
System  are  withdrawrt 

h.  Section  18.36  is  amended  by  adding 
paragraphs  (j)  through  (t)  to  read  as 
follows: 


S  18.36    Procurement 


(j)  23  U.S.C.  112(a)  directs  the 
Secretary  to  require  recipients  of 
highway  construction  grants  to  use 
bidding  methods  that  are  "effective  in 
securing  competition."  Detailed 
construction  contracting  procedures  are 
contained  in  23  CFR  Part  635.  Subpart  A. 

(k)  Section  3(a)(2)(C)  of  the  UMT  Act 
of  1964,  as  amended,  prohibits  the  use  of 
grant  or  loan  funds  to  support 
procurements  utilizing  exclusionary  or 
discriminatory  specifications. 

(1)  46  U.S.C.  1241(b)(1)  and  46  CFR 
Part  381  impose  cargo  preference 
requirements  on  the  shipment  of  foreign 
made  goods.  » 

(m)  Section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
49  U.S.C.  1601,  Section  337  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987,  and 
49  CFR  Parts  660  and  661  impose  Buy 
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America  provisions  on  the  procurement 
of  foreign  products  and  materials. 

(n)  Section  106(c)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  and  49  CFR  Part 
23  impose  requirements  for  the 
participation  of  disadvantaged  business 
enterprises. 

(o)  Section  308  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
49  U.S.C.  section  1608(b)(2),  authorizes 
the  use  of  competitive  negotiation  for 
the  purchase  of  rolling  stock  as 
appropriate. 

(p)  23  U.S.C.  112(b)  provides  for  an 
exemption  to  competitive  bidding 
requirements  for  highway  construction 
contracts  in  emergency  situations. 

(q)  23  U.S.C.  112(d)  requires 
concurrence  by  the  Secretary  before 
highway  construction  contracts  can  be 
awarded,  except  for  projects  authorized 
under  the  provisions  of  28  U.S.C.  117. 

(r)  23  U.S.C.  112(e)  requires 
standardized  contract  clauses 
concerning  site  conditions,  suspension 
of  work,  and  material  changes  in  the 
scope  of  the  work  for  highway 
construction  contracts. 

(s)  23  U.S.C.  140(b)  authorizes  the 
preferential  employment  of  Indians  on 
Indian  Reservation  road  projects  and 
contrflcts 

(t)  FHWA,  UMTA,  and  Federal 
Aviation  Administration  (FAA)  grantees 
and  subgrantees  shall  extend  the  use  of 
qualifications-based  (e.g.,  architectural 
and  engineering  services)  contract 
selection  procedures  to  certain  other 
related  areas  and  shall  award  such 
contracts  in  the  same  manner  as  Federal 
contracts  for  architectural  and 
engineering  services  are  negotiated 
under  Title  IX  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
or  equivalent  State  (or  airport  sponsor 
for  FAA)  qualifications-based 
requirements.  For  FHWA  and  UMTA 
programs,  this  provision  applies  except 
to  the  extent  that  a  State  adopts  or  has 
adopted  by  statute  a  formal  procedure 
for  the  procurement  of  such  services. 

i.  Section  18.40  is  amended  by  adding 
paragraph  (c)(1)  to  read  as  follows: 

§  18.40    Monitoring  and  reporting  program 
performance. 


(c)  •  •  * 

(1)  Section  12(h)  of  the  UMT  Act  of 
1964,  as  amended,  requires  pre-award 
testing  of  new  buses  models. 
•        •        *        *        * 

j.  Section  18.41  is  amended  by  adding 
paragraph  (f)  to  read  as  follows: 

§  18.41    Financial  reporting. 


(f)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  this  section, 
recipients  of  FHWA  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  grants  shall  use  FHWA. 
NHTSA  or  State  financial  reports. 

3.  These  additional  amendments  are 
proposed  to  be  made  to  Part  18. 

a.  Part  18  is  amended  by  removing 
"[Agency]"  and  adding  "Department  of 
Transportation"  whenever  "(Agency]" 
and  "[agency]"  appear. 

b.  Section  18.3  is  amended  by  adding 
paragraph  (1)  to  the  definition  of 
"equipment": 

§18.3    Definitions. 

***** 

"Equipment"  *  *  • 

(1)  Section  9(j)  of  the  UMT  Act  of 
1964.  as  amended,  imposes  use  of  a 
definition  of  equipment  to  include 
tangible  nonexpendable  personal 
property  having  a  useful  life  of  more 
than  1-year,  including  items  with  an 
acquisition  cost  of  less  than  $5,000.  The 
Urban  Mass  Transportation 
Administration  sets  minimum  dollar 
thresholds  concerning  use  and 
disposition  of  equipment  in  published 
program  guidelines. 
***** 

c.  Section  18.21  is  amended  by  adding 
paragraph  (d)(1)  to  read  as  follows: 

§  18.21    Payment 

(d)  *  *  • 

(1)  Notwithstanding  the  provision 
above  for  payments  ordinarily  within  30 
days.  Department  of  Transportation 
grantees  and  subgrantees  will  be  paid  as 
promptly  as  possible,  and  payments 
after  the  receipt  of  a  proper  request  will 
not  be  withheld. 


d.  Section  18.22  is  amended  by  adding 
paragraph  (a)(3)  to  read  as  follows: 

§18.22    AHowabie  costs. 

(a)  *  *  * 

(3)  Sections  3(a),  8(e)  and  9(e)(1)  of  the 
UMT  Act  of  1964,  as  amended,  require 
maximum  participation  by  private 
providers  in  the  operation  of  mass 
transportation  facilities  and  equipment 
and  is  interpreted  as  requiring  profit  as 
an  allowable  payment  to 
nongovernmental  entities. 

e.  Section  18.26  is  amended  by  adding 
paragraph  (b)(1)  to  read  as  follows: 

§  18.22    Allowable  costs. 

(b)  *  *  * 

(1)  Nothing  in  this  part  precludes 
grantor  organizations  from  requiring 
individual  project  audits,  or  requiring 


organization-wide  audits  to  be 
conducted  on  an  annual  basis. 


f.  Section  18.31  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§  18.31    Real  property. 


(e)  Section  3(a)(2)(A)(iii)  of  the  UMT 
Act  of  1964,  as  amended,  imposes 
requirements  that  grantees  properly 
maintain  UMTA-assisted  facilities. 
UMTA  enforces  these  use  requirements 
by  determining  the  method  for  valuing 
the  Federal  interest  when  the  property  is 
disposed. 
***** 

g.  Section  18.32  is  amended  by  adding 
paragraph  (i)  to  read  as  follows: 

§  18.32    Equipment 


(i)  Mass  Transportation  Equipment. 
Section  3(a)(2)(A)(iii)  of  the  UMT  Act  of 
1964,  as  amended,  imposes  requirements 
that  grantees  maintain  UMTA-assisted 
equipment.  UMTA  enforces  these  use 
requirements  by  determining  the  method 
for  valuing  the  Federal  interest  when  the 
property  is  disposed. 
***** 

h.  Section  18.37  is  amended  by  adding 
paragraph  (a)(5)  to  read  as  follows: 

§18.37    Subgrants. 
***** 

(a)  •  •  * 

(5)  Inform  subgrantees  of  the 
administrative  requirements  that  must 
be  followed. 


Federal  RegUter  /  Vol.  53.  No.  214  /  Friday.  Ntnwember  4.  198B  /  Propoaed  Rnleg 44795 


•       * 


i.  Section  18.80  is  amended  by  adding 
paragraph  (b)  to  read  as  follows: 

§18.80    Scope  of  ttiis  subpart 

***** 

(b)  Notwithstanding  the  provisions  of 
this  part,  grantor  organizations  are 
authorized  to  impose  additional 
requirements,  as  necessary,  for  grants 
and  subgrants  to  commercial 
organizations. 
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Subpart  A— General 

§ .1    Purpose  and  scope  of  this  part 

The  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  cooperative  agreements  and 
subawards  to  governments  and 
nongovernmental  organizations. 

§ .2    Scope  of  aul>f>art 

This  subpart  contains  general  rules 
pertaining  to  this  part  and  procedures 
for  control  of  exceptions  from  this  part. 

§ .3  ^Definitions. 

As  used  in  this  part: 

"Accrued  expenditures"  mean  the 
charges  incurred  by  the  grantee  during  a 
given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subgrantees, 
subcontractors,  and  other  payees;  and 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required, 
such  as  annuities,  insurance  claims,  and 
other  benefit  payments. 

"Accrued  income"  means  the  simi  of: 

(1)  Earnings  during  a  given  period 
from  services  performed  by  the  grantee 
and  goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
grantee  for  which  no  current  services  or 
performance  by  the  grantee  is  required. 

"Acquisition  cost"  of  an  item  of 
purchased  equipment  means  the  net 
invoice  unit  price  of  the  equipment 
including  the  cost  of  modifications, 
attachments,  accessories  or  auxiliary 
apparatus  necessary  to  make  the 
equipment  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included  or 
excluded  &om  the  unit  acquisition  cost 
in  accordance  with  the  grantee's  regular 
accounting  practices. 

"Administrative"  requirements  mean 
those  matters  common  to  grants  in 
general,  such  as  financial  management 
kinds  and  frequency  of  reports,  and 
retention  of  records.  These  are 
distinguished  from  "programmatic" 
requirements,  which  concern  matters 
that  can  be  treated  only  on  a  program- 
by-program  or  grant-by-grant  basis,  such 
as  kinds  of  activities  that  can  be 
supported  by  grants  under  a  particular 
program. 

'\Awarding  agency"  means: 

(1)  With  respect  to  a  grant  the  Federal 
agency,  and 

(2)  With  respect  to  a  subgrant  the 
party  that  awarded  the  subgrant 


"Cash  contributions"  means  the 
grantee's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
grantee  or  subgrantee  by  other  public 
agencies  and  institutions,  and  private 
organizations  and  individuals.  When 
authorized  by  Federal  legislation. 
Federal  funds  received  from  other 
assistance  agreements  may  be 
considered  as  grantee  or  subgrantee 
cash  contributions. 

"Contract"  means  a  procurement 
contract  under  a  grant  or  subgrant  and 
means  a  procurement  subcontract  under 
a  contract.       ^ 

"Cost  sharing  or  matching"  means  the 
value  of  the  third  party  in-kind 
contributions  and  the  portion  of  the 
costs  of  a  federally  assisted  project  or 
program  not  borne  by  the  Federal 
Government. 

"Cost-type  contract"  means  a  contract 
or  subcontract  under  a  grant  in  which 
the  contractor  or  subcontractor  is  paid 
on  the  basis  of  the  costs  it  incurs,  with 
or  without  a  fee. 

"Equipment"  means  tangible, 
nonexpendable,  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  A'grantee  shall  use  its 
own  definition  of  equipment  provided 
that  such  definition  would  at  least 
include  all  equipment  defined  above. 

"Expenditure  report"  means:  (1)  For 
nonconstruction  grants,  the  SF-269 
"Financial  Status  Report"  (or  other 
equivalent  report);  (2)  for  construction 
grants,  the  SF-271  "Outlay  Report  and 
Request  for  Reimbursement"  (or  other 
equivalent  report). 

"Federally-recognized  Indian  tribal 
government"  means  the  governing  body 
or  a  governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any 
Native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  SetUement 
Act  85  Stat  688)  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  by  him  through  the  Bureau  of 
Indian  Affairs. 

"Funding  period"  means  the  period  of 
time  when  Federal  financial  assistance 
is  available  for  obligation  by  the 
grantee. 

"Government"  means  a  State  or  local 
government  or  a  federally-recognized 
Indian  tribal  government 

"Grant"  means  an  award  of  financial 
assistance,  including  cooperative 
agreements,  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the  Federal 
Government  to  an  eligible  grantee.  The 
term  does  not  include  technical 
assistance  which  provides  services 
instead  of  money,  or  other  assistance  in 


^ 
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the  form  of  revenue  sharing,  loans.  loan 
guarantees,  interest  subsidies, 
insurance,  or  direct  appropriations. 
Also,  the  term  does  not  include 
assistance,  such  as  a  fellowship  or  other 
lump  sum  award,  for  which  the  grantee 
is  not  required  to  account  on  an  actual 
cost  basis. 

"Grantee"  means  the  government  or 
nongovernmental  organization  to  which 
a  grant  is  awarded  and  which  is 
accountable  for  the  use  of  the  funds 
provided.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  of  the  entity  is  designated  in 
the  grant  award  document. 

"Intangible  property  and  debt 
instnmfients"  means: 

(a)  Intangible  property,  including 
trademarks,  copyrights,  patents  and 
patent  applications  (except  for  a 
"subject  invention"  as  the  term  is  used 
in  37  CFR  Part  401).  and 

(b)  Such  property  as  loans,  notes,  and 
other  debt  instruments,  whether 
considered  tangible  or  intangible. 

"Local  government"  means  a  county, 
municipality,  city,  town,  township,  local 
public  authority  (including  any  public 
and  Indian  housing  agency  under  the 
United  States  Housing  Act  of  1937) 
school  district,  special  district,  intrastate 
district,  council  of  governments 
(whether  or  not  incorporated  as  a 
nonprofit  corporation  under  State  law), 
any  other  regional  or  interstate 
government  entity,  or  any  agency  or 
instrumentality  of  a  local  government. 
The  term  does  not  include  institutions  of 
higher  education  and  hospitals. 

"Nongovernmental  organization" 
means  a  public  or  private  institution  of 
higher  education,  a  public  or  private 
hospital,  an  Indian  tribe  or  an  Indian 
tribal  organization  which  is  not  a 
federally-recognized  Indian  tribal 
government,  a  quasi-public  or  private 
nonprofit  organization  or  a  commercial 
organization.  The  term  does  not  include 
an  individual.  Federal  agency,  foreign  or 
international  organization  (such  as  an 
agency  of  the  United  Nations), 
Government-owned  contractor  operated 
facility,  or  research  center  providing 
continued  support  for  mission  oriented 
large  scale  programs  that  are 
Government-owned  or  controlled  or  are 
developed  as  a  federally  funded 
Research  and  Development  Center 
under  Office  of  Federal  Procurement 
Policy  letter  84-1. 

"Obligations"  means  the  amounts  of 
orders  placed,  contracts  and  subgrants 
awarded,  goods  and  services  received, 
and  similar  transactions  during  a  given 
period  that  will  require  payment  by  the 
grantee  during  the  same  or  a  future 
period. 


"OMB"  means  the  United  States 
Office  of  Management  and  Budget. 

"Outlays"  (expenditures)  mean 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  actual 
cash  disbursement  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
amount  of  cash  advances  and  payments 
made  to  contractors  and  subgrantees. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  outlays  are  the  sum 
of  actual  cash  disbursements,  the 
amount  of  indirect  expense  incurred,  the 
value  of  in-kind  contributions  applied, 
and  the  new  increase  (or  decrease)  in 
the  amounts  owed  by  the  grantee  for 
goods  and  other  property  received,  for 
services,  performed  by  employees, 
contractors,  subgrantees, 
subcontractors,  and  other  payees,  and 
other  amounts  becoming  owed  under 
programs  for  which  no  current  services 
or  performance  are  required,  such  as   . 
annuities,  insurance  claims,  and  other 
benefit  payments. 

"Percentage  of  completion  method"  • 
refers  to  a  system  under  which 
pajTnents  are  made  for  construction 
work  according  to  the  percentage  of 
completion  of  the  work,  rather  than  to 
the  grantee's  cost  incurred. 

"Prior  approval"  means  written 
approval  by  the  authorized  official 
evidencing  prior  consent. 

"Real  property"  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

"Share",  when  referring  to  the 
awarding  agency's  portion  of  real 
property,  equipment  or  supplies,  means 
the  percentage  of  its  acquisition  cost 
paid  with  the  Federal  funds  provided. 
Ordinarily  this  will  be  the  same 
percentage  as  the  awarding  agency's 
portion  of  the  acquiring  party's  total 
costs  (but  not  including  the  value  of 
third  party  in-kind  contributions) 
recorded  under  the  grant  to  which  the 
acquisition  cost  of  the  property  was 
charged.  However,  if  regulations, 
applications  or  grant  awards  indicate  a 
higher  level  of  Federal  participation  in 
the  property  acquisition  than  in  other 
activities  under  the  grant,  the  higher 
percentage  shall  apply.  For  property 
acquired  on  an  amortized  basis  over 
more  than  one  grant  funding  period,  the 
Federal  share  of  the  property  will  be  the 
percentage  of  the  amount  of  paid-in 
equity  at  time  of  disposition  represented 
by  the  sum  of  the  individual  amounts  of 
Federal  participation  during  each  of  the 
grant  funding  periods  involved. 


"State"  means  any  of  the  several 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
institutions  of  higher  education, 
hospitals  and  units  of  local  government. 
The  term  does  not  include  any  public 
and  Indian  housing  agency  under  United 
States  Housing  Act  of  1937. 

"Subgrant"  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  a  grant  by  a  grantee  to  an 
eligible  subgrantee.  The  term  includes 
financial  assistance  when  provided  by 
contractual  legal  agreement,  but  does 
not  include  procurement  purchases,  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"grant"  in  this  part. 

"Subgrantee"  means  the  legal  entity  to 
which  a  subgrant  is  awarded  and  which 
is  accountable  to  the  grantee  for  the  use 
of  the  funds  provided. 

"Supplies"  means  all  personal 
property  excluding  "equipment"  and 
"intangible  property  and  debt 
instruments"  as  defined  in  this  section. 

"Suspension"  means  depending  on  the 
context,  either  (1)  temporary  withdrawal 
of  the  authority  to  obligate  grant  funds 
pending  corrective  action  by  the  grantee 
or  subgrantee  or  a  decision  to  terminate 
the  grant,  or  (2)  an  action  taken  by  a 
,  suspending  official  in  accordance  with 
agency  regulations  implementing  E.O. 
12549  to  immediately  exclude  a  person 
from  participating  in  grant  transactions 
for  a  period,  pending  completion  of  an 
investigation  and  such  legal  or 
debarment  proceedings  as  may  ensue. 

"Termination"  means  permanent 
withdrawal  of  the  authority  to  obligate 
previously-awarded  grant  funds  before 
that  authority  would  otherwise  expire.  It 
also  means  the  voluntary  relinquishment 
of  that  authority  by  the  grantee  or 
subgrantee.  'Termination"  does  not 
include: 

(1)  Withdrawal  of  funds  awarded  on 
the  basis  of  the  grantee's  underestimate 
of  the  unobligated  balance  in  a  prior 
period; 

(2)  Withdrawal  of  the  unobligated 
balance  as  of  the  expiration  of  a  grant; 

(3)  Refusal  to  extend  a  grant  or  award 
additional  funds,  to  make  a  competing 
or  noncompeting  continuation,  renewal, 
extension,  or  supplemental  award;  or 

(4)  Voiding  of  a  grant  upon 
determination  that  the  award  was 
obtained  fraudulently,  or  was  otherwise 
illegal  or  invalid  from  its  inception. 

"Terms  of  a  grant  or  subgrant"  means 
all  requirements  of  the  grant  or 


subgrant,  whether  in  statute, 
regulations,  or  the  grant  award. 

"Third  party  in-kind  contributions" 
means  property  or  services  which 
benefit  a  federally  assisted  project  or 
program  and  which  are  contributed  by 
non-Federal  third  parties  without  charge 
to  the  grantee,  or  a  cost-type  contractor 
under  the  grant  award. 

"Unliquidated  obligations"  for  reports 
prepared  on  a  cash  basis  means  the 
amount  of  obligations  incurred  by  the 
grantee  that  has  not  been  paid.  For 
reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
grantee  for  which  an  outlay  has  not 
been  recorded. 

"Unobligated  balance"  means  the 
portion  of  the  funds  authorized  by  the 
Federal  agency  that  has  not  been 
obligated  by  the  grantee  and  is 
determined  by  deducting  the  cumulative 
obligations  from  the  cumulative  funds 
authorized. 

§ .4    AppHcabWty. 


(a)  General  This  part  applies  to  all 
grants  and  subgrants  to  governments 
and  nongovernmental  organizations 
except  where: 

(1)  A  provision  is  inconsistent  with 
Federal  statutes  or  ivith  regulations 
authorized  in  accordance  with  the 
exception  provision  of  § .6,  or 

(2)  In  the  case  of: 

(i)  The  block  grants  authorized  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Community  Services;  Preventive 
Health  and  Health  Services:  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Services;  Maternal  and  Child  Health 
Services;  Social  Services;  Low-Income 
Home  Energy  Assistance;  States' 
Program  of  Community  Development 
Block  Grants  for  Small  Cities;  and 
Elementary  and  Secondary  Education 
other  than  programs  administered  by  the 
Secretary  of  Education  under  Title  V, 
Subtitle  D,  Chapter  2.  Section  583 — the 
Secretary's  discretionary  grant  program) 
and  Titles  I-III  of  the  Job  Training 
Partnership  Act  of  1982  and  under  the 
Public  Health  Services  Act  (Section 
1921),  Alcohol  and  Drug  Abuse 
Treatment  and  Rehabilitation  Block 
Grant  and  Part  C  of  Title  V,  Mental 
Health  Service  for  the  Homeless  Block 
Grant); 

(ii)  Entitlement  grants  to  carry  out  the 
following  programs  of  the  Social 
Security  Act: 

(A)  Aid  to  Needy  Families  with 
Dependent  Children  (Title  IV-A  of  the 
Act,  not  including  the  Work  Incentive 
Program  (WLN)  authorized  by  section 
402(a)(19)(G);  HHS  grants  for  WIN  are 
subject  to  this  part); 


(D)  Child  Support  Enforcement  and 
Establishment  of  Paternity  (Title  IV-D  of 
the  Act); 

(C)  Foster  Care  and  Adoption 
Assistance  (Title  IV-E  of  the  Act); 

(D)  Aid  to  the  Aged,  Blind,  and 
Disabled  (Titles  I.  X.  XIV,  and  X\l- 
AA5D  of  the  Act);  and 

(E)  Medical  Assistance  (Medicaid) 
(Title  XIX  of  the  Act)  not  including  the 
State  Medicaid  Fraud  Control  program 
authorized  by  section  1903(a)(6)(Bl. 

(iii)  Entitlement  grants  under  the 
following  programs  of  The  National 
School  Lunch  Act: 

(A)  School  Lunch  (section  4  of  the 
Act), 

(B)  Commodity  Assistance  (section  6 
of  the  Act), 

(C)  Special  Meal  Assistance  (section 
11  of  the  Act), 

(D)  Summer  Food  Service  for  Children 
(section  13  of  the  Act),  and 

(E)  Child  Care  Food  Program  (section 
17  of  the  Act). 

(iv)  Entitlement  grants  imder  the 
following  programs  of  The  Child 
Nutrition  Act  of  1966: 

(A)  Special  Milk  (section  3  of  the  Act). 

(B)  School  Breakfast  (section  4  of  the 
Act),  and 

(C)  State  Administrative  Expenses 
under  the  Child  Nutrition  Act  (section  7 
of  the  Act). 

(v)  Entitlement  grants  for  State 
Administrative  expenses  under  The 
Food  Stamp  Act  of  1977  (section  16  of 
the  Act); 

(vi)  A  grant  for  an  experimental,  pilot, 
or  demonstration  project  that  is  also 
supported  by  a  grant  listed  in  paragraph 
(a)(2)(ii)  of  this  section; 

(vii)  Grant  funds  awarded  under 
subsection  412(e)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1522(e))  and 
subsection  501(a)  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub. 
L.  96-422,  94  Stat.  1609),  for  cash 
assistance,  medical  assistance,  and 
supplemental  security  income  benefits 
to  refugees  and  entrants  and  the 
administrative  costs  of  providing  the 
assistance  and  benefits;  ^ 

(viii)  Grants  to  local  education  ?- 

agencies  under  20  U.S.C.  236  through     L 
241-l(a).  and  242  through  244  (portions 
of  the  Impact  Aid  program),  except  for 
20  U.S.C.  238(d)(2)(c)  and  240(fl 
(Entitlement  Increase  for  Handicapped 
Children); 

(ix)  Payments  under  the  Veterans 
Administration's  State  Home  Per  Diem 
Program  (38  U.S.C.  641(a));  and 

(x)  Funds  awarded  under  programs  of 
student  financial  assistance  authorized 
under  Subparts  1  and  2  of  Part  A.  and 
under  Parts  B.  C,  D,  and  E  of  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended. 


(b)  Entitlement  programs.  Entitlement 
programs  enumerated  in  paragraphs 
(a)(2)(ii)-{vii)  of  this  section  are  subject 
to  Subpart  E. 

5  — -5    Effect  on  other  issuances. 

All  other  administrative  requirements 
of  codified  program  regulations,  program 
manuals,  handbooks  and  other 
nonregulatory  materials  which  are 
inconsistent  with  this  part  are 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  exception  provision 
in§ .6.  j  J 

9 -6    Additions  and  exceptions. 

(a)  For  classes  of  grants  and  grantees 
subject  to  this  part  [agency]  shall  not 
impose  additional  administrative 
requirements  except  in  regulations 
published  in  the  Federal  Register  for 
codification. 

(b)  Exceptions  for  classes  of  grants  or 
grantees  may  be  authorized  by  OMB. 

(c)  Exceptions  on  a  case-by-case  basis 
and  for  subgrantees  may  be  authorized 
by  [agency). 

Supbart  B — Pre-Award  Requirements 
§ .10    Fonns  for  applying  for  grant*. 

(a)  Scope.  (1)  This  section  prescribes 
forms  and  instructions  to  be  used  by 
governmental  organizations  (except    [ 
hospitals  and  institutions  of  higher 
education  operated  by  a  government)  in 
applying  for  grants.  'This  section  does 
not  apply  to  formula  grant  programs  that 
do  not  require  applicants  to  apply  for    ' 
funds  on  a  project  basis. 

(2)  Subject  to  approval  of  OMB  under 
the  Paperwork  Reduction  Act  of  1980. 
Federal  agencies  may  develop  forms 
and  instructions  to  be  used  by 
nongovenunental  organizations. 

(3)  This  section  applies  only  to       \ 
applications  to  Federal  agencies  for 
grants,  and  is  not  required  to  be  applied 
by  grantees  in  dealing  with  applicants 
for  subgrants.  However,  grantees  are 
encouraged  to  avoid  more  detailed  or 
burdensome  application  requirements 
for  subgrants. 

(b)  Authorized  forms  and  instructions 
for  governmental  organizations.  (1)  In 
applying  for  grants,  applicants  shall  only 
use  standard  application  forms  or  those 
prescribed  by  [agency]  with  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  of  1980. 

(2)  Applicants  are  not  required  to 
submit  more  than  the  original  and  two 
copies  of  preapplications  or 
applications. 

(3)  Applicants  must  follow  all 
applicable  instructions  that  bear  OMB 
clearance  numbers. 

(4)  A  grantee  applying  for  additional 
funding  (such  as  a  continuation  or 
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supplemental  award)  or  amending  a 
previously  submitted  application  needs 
to  subject  only  the  affected  pages  and 
does  not  need  to  submit  pages  with 
information  that  is  still  current. 

§ .1 1    Stat*  plans. 


(a)  Scope.  The  statutes  for  some 
programs  require  States  to  submit  plans 
before  receiving  grants.  Under 
regulations  implementing  Executive 
Order  12372  "Intergovernmental  Review 
of  Federal  Programs."  States  are 
allowed  to  simplify,  consolidate  and 
substitute  plans.  This  section  contains 
additional  provisions  for  plans  that  are 
subject  to  regulations  implementing  the 
Executive  Order. 

(b)  Requirements.  For  a  State  plan 
document,  a  State  needs  to  meet  only 
Federal  administrative  or  programmatic 
requirements  that  are  in  statutes  or 
regulations  published  in  the  Federal 
Register  for  codification. 

(c)  Assurances.  In  each  plan  the  State 
shall  include  an  assurance  that  the  State 
will  comply  with  all  applicable  Federal 
statutes  and  regulations  in  effect  with 
respect  to  the  periods  for  which  it 
receives  grant  funding.  For  this 
assurance  and  other  assurances 
required  in  the  plan,  the  State  may: 

(1)  Cite  by  number  the  statutory  or 
regulatory  provisions  requiring  the 
assurances  and  affirm  that  it  gives  the 
assurances  required  by  those  provisions. 

(2)  Repeat  the  assurance  language  in 
the  statutes  or  regulations,  or 

(3)  Develop  its  own  language  to  the 
extent  permitted  by  law. 

(d)  Amendments.  A  State  shall  amend 
a  plan  whenever  necessary  to  reflect: 

(1)  New  or  revised  Federal  statutes  or 
regulations  or 

(2)  A  material  change  in  any  State 
law.  organization,  policy  or  State  agency 
operation.  The  State  shall  obtain 
approval  for  the  amendment  and  its 
effective  date  but  needs  to  submit  for 
approval  only  the  amended  portions  of 
the  plan. 


§. 


.12    Special  grant  or  subgrant 


conditions  for  high-risK  grantees. 

(a)  A  grantee  or  subgrantee  may  be 
considered  high-risk  if  an  awarding 
agency  determines  that  a  grantee  or 
subgrantee: 

(1)  Has  a  history  of  unsatisfactory 
performance,  or 

(2)  is  not  financially  stable,  or 

(3)  Has  a  management  system  which 
does  not  meet  the  management 
standards  set  forth  in  this  part,  or 

(4)  Has  not  conformed  to  terms  and 
conditions  of  previous  awards,  or 

(5)  Is  otherwise  not  responsible:  and  if 
the  awarding  agency  determines  that  an 
award  will  be  made,  then. 


notwithstanding  { 6,  special 

conditions  and/or  restrictions  that 
correspond  to  the  high-risk  condition 
shall  be  included  in  the  award. 

(b)  Special  conditions  or  restrictions 
may  include  but  are  not  hmited  to: 

(1)  Payment  on  a  reimbursement 
basis: 

(2)  Withholding  authority  to  proceed 
to  the  next  phase  until  receipt  of 
evidence  of  acceptable  performance 
within  a  given  funding  period; 

(3)  Requiring  additional  more  detailed 
financial  reports; 

(4)  Additional  project  monitoring; 

(5)  Requiring  the  grantee  or 
subgrantee  to  obtain  technical  or 
management  assistance;  or 

(6)  Establishing  additional  prior 
approvals. 

(c)  If  an  awarding  agency  decides  to 
impose  such  conditions,  the  awarding 
official  will  notify  the  grantee  or 
subgrantee  as  early  as  possible,  in 
writing,  of: 

(1)  The  nature  of  the  special 
conditions/restrictions; 

(2)  The  reason(8)  for  imposing  them; 

(3)  The  corrective  actions  which  must 
be  taken  before  they  will  be  removed 
and  the  time  allowed  for  completing  the 
corrective  actions:  and 

(4)  The  method  of  requesting 
reconsideration  of  the  conditions/ 
restrictions  imposed. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

§ .20    Standards  for  financial 

management  systems. 

(a)  A  State  shall  expend  and  account 
for  grant  funds  in  accordance  with  State 
laws  and  procedures  for  expending  and 
accounting  for  its  own  funds.  Fiscal 
control  and  accounting  procedures  of 
the  State,  as  well  as  its  subgrantees  and 
cost-type  contractors,  must  be  sufficient 
to- 
ll) Permit  preparation  of  reports 

required  by  this  part  and  the  statutes 
authorizing  the  grant,  and 

(2)  Permit  the  tracing  of  funds  to  a 
level  of  expenditures  adequate  to 
establish  that  such  funds  have  not  been 
used  in  violation  of  the  restrictions  and 
prohibitions  of  applicable  statutes. 

(b)  The  financial  management  systems 
of  other  grantees  and  subgrantees  must 
meet  the  following  standards: 

(1)  Financial  reporting.  Accurate, 
current,  and  complete  disclosure  of  the 
financial  results  of  financially  assisted 
activities  must  be  made  in  accordance 
with  the  financial  reporting 
requirements  of  the  grant  or  subgrant. 

(2)  Accounting  records.  Grantees  and 
subgrantees  must  maintain  records 
which  adequately  identify  the  source 


and  application  of  funds  provided  for 
financially-assisted  activities.  These 
records  must  contain  information 
pertaining  to  grant  or  subgrant  awards 
and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays  or  expenditures,  and  income. 

(3)  Interna]  control.  Effective  control 
and  accountability  must  be  maintained 
for  all  grant  and  subgrant  cash,  real  and 
personal  property,  and  other  assets. 
Grantees  and  subgrantees  shall 
adequately  safeguard  all  such  property 
and  must  assure  that  it  is  used  soley  for 
auhtorized  purposes. 

(4)  Budget  control.  Actual 
expenditures  or  outlays  must  be 
compared  with  budgeted  amounts  for 
each  grant  or  subgrant.  Financial 
information  must  be  related  to 
performance  or  productivity  data. 
including  the  development  of  unit  cost 
information  whenever  appropriate  or 
specifically  required  in  the  grant  or 
subgrant  award.  If  unit  cost  data  are 
required,  estimates  based  on  available 
documentation  will  be  accepted 
whenever  possible. 

(5)  Allowable  cost.  Applicable  OMB 
cost  principles,  agency  program 
regulations,  and  the  terms  of  grant  and 
subgrant  awards  must  be  followed  in 
determining  the  reasonableness, 
allowability,  and  allocability  of  costs. 

(6)  Source  documentation.  Accounting 
records  must  be  supported  by  such 
source  documentation  as  cancelled 
checks,  paid  bills,  pa>Tolls,  time  and 
attendance  records,  contract  and 
subgrant  award  documents,  etc. 

(7)  Cash  management.  Procedures  for 
minimizing  the  time  elapsing  between 
the  transfer  of  funds  from  the  U.S. 
Treasury  and  disbursement  by  grantees 
and  subgrantees  must  be  followed 
whenever  advance  payment  procedures 
are  used.  Grantees  shall  establish 
reasonable  procedures  to  ensure  the 
recepit  of  reports  on  subgrantees'  cash 
balances  and  cash  disbursements  in 
sufficient  time  to  enable  them  to  prepare 
complete  and  accurate  cash  transactions 
reports  to  the  awarding  agency.  When 
advances  are  made  by  letter-of-credit  or 
electronic  transfer  of  funds  methods,  the 
grantee  shall  make  drawdowns  as  close 
as  possible  to  the  time  of  making 
disbursements.  Grantees  shall  monitor 
cash  drawdowns  by  their  subgrantees  to 
assure  that  they  conform  substantially 
to  the  same  standards  of  timing  and 
amount  as  apply  to  advances  to  the 
grantees. 

(c)  An  awarding  agency  may  review 
the  adequacy  of  the  financial 
management  system  of  any  time 
subsequent  to  award. 


9 J1    Payment 

(a)  Scope.  This  section  prescribes  the 
basic  standard  and  the  methods  under 
which  (agency]  makes  payments  to 
grantees,  and  grantees  will  make 
payments  to  subgrantees  and 
contractors. 

(b)  Basic  standard.  Methods  and 
procedures  for  payment  must  minimize 
the  time  elapsing  between  the  transfer 
of  funds  and  disbursement  by  the 
grantee  or  subgrantee,  in  accordance 
with  Treasury  regulations  at  31  CFR  Part 
205. 

(c)  Advances.  Grantees  and 
subgrantees  must  be  paid  in  advance, 
provided  they  maintain  or  demonstrate 
the  willingness  and  ability  to  maintain 
procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  the 
funds  and  their  disbursement  by  the 
grantee  or  subgrantee. 

(d)  Reimbursement.  Reimbursement  is 
the  preferred  method  when  the 
requirements  in  paragraph  (c)  of  this 
section  are  not  met.  Grantees  and 
subgrantees  may  also  be  paid  by 
reimbursement  for  any  construction 
grant.  Except  as  otherwise  specified  in 
regulation,  [agency]  shall  not  use  the 
percentage  of  completion  method  to  pay 
construction  grants.  The  grantee  or 
subgrantee  may  use  that  method  to  pay 
its  construction  contractor,  and  if  it 
does,  the  awarding  agency's  payments 
to  the  grantee  or  subgrantee  must  be 
based  on  the  grantee's  or  subgrantee's 
actual  rate  of  disbursement.  Grantees 
and  subgrantees  may  submit  requests 
for  reimbursement  monthly,  and  submit 
them  more  often  if  authorized  by  the 
awarding  agency.  The  grantee  and 
subgrantee  will  be  paid  as  promptly  as 
possible,  ordinarily  within  30  days  after 
receipt  of  a  proper  request  for 
reimbursement. 

(e)  Working  capital  advances.  If  a 
grantee  or  subgrantee  cannot  meet  the 
criteria  for  advance  payments  described 
in  paragraph  (c)  of  this  section,  and  the 
awarding  agency  has  determined  that 
reimbursement  is  not  feasible  because 
the  grantee  or  subgrantee  lacks 
sufficient  working  capital,  the  awarding 
agency  may  provide  cash  or  a  working 
capital  advance  basis.  Under  this 
procedure  the  awarding  agency  shall 
advance  cash  to  the  grantee  or 
subgrantee  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  grantee's 
disbursing  cycle.  Thereafter,  the 
awarding  agency  shall  reimburse  the 
grantee  or  subgrantee  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  must  not  be 
used  by  grantees  or  subgrantees  if  the 
reason  for  using  such  method  is  the 


unwillingness  or  inability  of  the  grantee 
to  provide  timely  advances  to  the 
subgrantee  to  meet  the  subgrantee's 
actual  cash  disbursements. 

(f)  Effect  of  program  income,  refunds, 
and  audit  recoveries  on  payment.  (1) 
Grantees  and  subgrantees  shall  disburse 
repayments  to  and  interest  earned  on  a 
revolving  fund  before  requesting 
additional  cash  payments  for  the  same 
activity. 

(2)  Except  as  provided  in  paragraph 
(f)(1)  of  this  section,  grantees  and 
subgrantees  shall  disburse  program 
income,  rebates,  refunds,  contract 
settlements,  audit  recoveries  and 
interest  earned  on  such  funds  before 
requesting  additional  cash  payments. 

(g)  Withholding  payments.  (1)  Unless 
otherwise  required  by  Federal  statute, 
awarding  agencies  shall  not  withhold 
payments  for  proper  charges  incurred  by 
grantees  or  subgrantees  unless — 

(i)  The  grantee  or  subgrantee  has 
failed  to  comply  with  grant  award 
conditions;  or 

(ii)  The  grantee  or  subgrantee  is 
delinquent  on  a  debt  to  the  United 
States. 

(2)  Cash  withheld  for  failure  to  comply 
with  grant  award  conditions  but  without 
suspension  of  the  grant,  must  be 
released  to  the  grantee  upon  subsequent 
compliance.  When  a  grant  is  suspended, 
payment  adjustments  must  be  made  in 
accordance  with  § 43(c). 

(3)  [Agency]  shall  not  make  payment 
to  a  grantee  for  amounts  that  are 
withheld  by  the  grantee  or  its 
subgrantees  from  payment  to 
contractors  to  assure  satisfactory 
completion  of  work.  [Agency]  shall  make 
payments  to  a  grantee  when  the  grantee 
or  its  subgrantee  actually  disburses  the 
withheld  funds  to  the  contractors  or  to 
escrow  accounts  established  to  assure 
satisfactory  completion  of  work. 

(h)  Cash  depositories.  (1)  Consistent 
with  the  national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises,  grantees  and  subgrantees 
are  encouraged  to  use  minority  banks  (a 
bank  which  is  owned  at  least  50  percent 
by  n'inority  group  members).  Additional 
information  may  be  obtained  from  the 
Minority  Business  Development  Agency, 
Department  of  Commerce,  Washington, 
DC  20230. 

(2)  A  grantee  or  subgrantee  shall  not 
be  required  to  maintain  a  separate  bank 
account  except  when  required  under  a 
"checks-paid"  letter  of  credit. 

(i)  Interest  earned  on  advances. 

(1)  Unless  exempted  under  the 
Intergovernmental  Cooperation  Act  (31 
U.S.C.  6501  et  seq.)  and  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450j).  a 
grantee  and  subgrantee  shall  account  for 


interest  earned  on  advances  of  Federal 
funds  as  required  under  paragraphs 
(i)(2)  and  (3)  of  this  section. 

(2)(i)  A  grantee  and  subgrantee  shall 
promptly,  but  atdeast  annually,  remit  or 
credit  the  [agepcy]  interest  earned  on 
advances  of  Federal  grant  funds. 

(ii)  A  grantee  and  subgrantee  may 
keep  interest  earned  on  all  advances  of 
Federal  grant  funds  up  to  $250  per  the 
fiscal  year  for  the  grantee  or  subgrantee. 

(3)  A  grantee  and  subgrantee  shall 
maintain  advances  of  Federal  grant 
funds  in  interest-bearing  accounts, 
unless — 

(i)  The  grantee  or  subgrantee  receives 
total  Federal  advances  under  grants  of 
less  than  $120,000  per  yean  or 

(ii)  The  best  reasonably  available 
interest-bearing  account  would — 

(A)  Not  earn  interest  in  excess  of  $250 
per  year  on  Federal  cash  balances;  or 

(B)  Entail  bank  service  charges 
totaling  more  than  the  amount  of 
interest  that  would  be  earned;  or 

(C)  Require  an  average  or  minimum 
balance  so  high  that  it  would  not  be 
feasible  within  the  expected  Federal  and 
non-Federal  cash  resources. 

§2.22    AHowalile  costs.  j 

(a)  Limitation  on  use  of  funds.  Grant 
funds  must  be  used  only  for. 

(1)  The  allowable  costs  of  the 
grantees,  subgrantees  and  cost-type 
contractors,  including  allowable  costs  in 
the  form  of  payments  to  fixed-price 
contractors;  and 

(2)  Reasonable  fees  or  profit  to  CQSt- 
type  contractors  but  not  any  fee  or  profit 
(or  other  increment  above  allowable 
costs)  to  the  grantee  or  subgrantee, 

(b)  Applicable  cost  principles.  For 
each  kind  of  organization,  there  is  a  set 
of  Federal  principles  for  determining 
allowable  costs.  Allowable  costs  will  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  organization 
incurring  the  costs.  The  following  chart 
lists  the  kinds  of  organizations  and  the 
applicable  cost  principles. 


For  the  costs  of  a — 


Use  the  ptinciples  in — 


State,  local  or  Federally- 
recognized  Indian 
tnbal  government 

Pnvate  nonprofit 
organization  other 
than  an  (1)  Institution 
ol  higher  education, 
(2)  hospital,  or  (3) 
organization  named  in 
OMB  Circular  A-122 
as  not  subject  to  tttat 
orcular. 

Educational  institutions  . 


OMB  Circular  A-«7. 
Circular  A-122. 


OMB  Circular  A-21. 
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For  the  costs  o(  i 


Comtnofcial  organization 
otlier  than  a  hospital 
and  an  organization 
named  in  Circular  A- 
I22asno(9ub|ectto 
that  circular. 


Um  the  principtoa  Irv— 


48  CFR  Part  31  Contract 
Cost  Princaptes  and 
Procedures,  or  uniform 
cost  accounting 
standards  that  compiy 
with  cost  principles 
acceptatiie  to  the 
Federal  agency 


§  -ga    Period  of  avaHabittty  of  funds. 

(a)  General.  Where  a  funding  period  is 
specified,  a  grantee  may  charge  to  the 
award  only  costs  resulting  from 
obligations  of  the  funding  period  unless 
carryover  of  unobligated  balances  is 
permitted  in  which  case  the  carryover 
balances  may  be  charged  for  costs 
resulting  from  obligations  of  the 
subsequent  funding  period,^ 

(b)  Liquidation  of  obl^/fhns.  A 
grantee  shall  Hquidate  flt  obligations 
incurred  under  the  award  not  later  than 
90  days  after  the  end  of  the  funding 
period  (or  as  specifled  in  a  program 
regulation]  to  coincide  with  the 
submission  of  the  annual  Financial 
Status  Report  (SF-269).  The  Federal 
agency  may  extend  this  deadline  at  the 
request  of  the  grantee. 

..24    Matching  or  coat  aftaring. 


(a)  Basic  rule:  Costs  and  contributions 
acceptable.  With  the  qualifications  and 
exceptions  hsted  in  paragraph  (b)  of  this 
section,  a  matching  or  cost  sharing 
requirement  may  be  satisfied  by  either 
or  both  of  the  following: 

(1)  Allowable  costs  incurred  by  the 
grantee,  subgrantee  or  a  cost-type 
contractor  award  under  the  assistance 
award.  This  includes  allowable  costs 
borne  by  non-Federal  grants  or  by 
others  cash  donations  from  non-Federal 
third  parties. 

(2)  The  value  of  third  party  in-kind 
contributions  appUcc^k;  to  the  period  to 
which  the  cost-sharii^or  matching 
requirements  applies. 

(b)  Qualifications  and  exceptions— (1) 
Costs  borne  by  other  Federal  grant 
awards.  Except  as  provided  by  Federal 
statute,  a  cost-sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant.  This 
prohibition  does  not  apply  to  income 
earned  by  a  grantee  or  subgrantee  from 
a  contract  awarded  under  another 
Federal  grant. 

(2)  Costs  or  contributions  counted 
towards  other  Federal  costs-sharing 
requirements.  Neither  costs  nor  the 
values  of  third  party  in-kind 
contributions  may  count  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  a  grant  award  if  they 
have  been  or  will  be  counted  towards 
satisfying  a  cost-sharing  or  matching 


requirement  of  another  Federal  grant 
award,  a  Federal  prociu-ement  contract, 
or  any  other  award  of  Federal  funds. 

(3)  Costs  financed  by  program  income. 
Cost  Hnanced  by  program  income,  as 

defined  in  § .25.  shall  not  count 

towards  satisfying  a  cost-sharing  or 
matching  requirement  unless  they  are 
expressly  permitted  in  the  terms  of  the 
assistance  award  (This  use  of  general 
program  income  is  described  in 

§ 25(g).) 

(4)  Services  or  property  financed  by 
income  earned  by  contractors. 
Contractors  under  a  grant  may  earn 
income  from  the  activities  carried  out 
under  the  contract  in  addition  to  the 
amounts  earned  from  the  party 
awarding  the  contract.  No  costs  of 
services  or  property  supported  by  this 
income  may  count  toward  satisfying  a 
cost-sharing  or  matching  requirement 
unless  other  provisions  of  the  grant 
award  expressly  permit  this  kind  of 
income  to  be  used  to  meet  the 
requirement. 

(5)  Records.  Costs  and  third  party  in- 
kind  contributions  counting  towards 
satisfying  a  cost-sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  grantees  and  subgrantees  or 
cost-type  contractors.  These  records 
must  show  how  the  value-placed  on 
third  party  in-kind  contributions  was 
derived.  To  the  extent  feasible, 
volunteer  services  must  be  supported  by 
the  same  methods  that  the  organization 
uses  to  support  the  allocability  of 
regular  personnel  costs. 

(6)  Special  standards  for  third  party 
in-kind  contributions,  (i)  Third  party  as 
in-kind  contributions  may  satisfy  a  cost- 
sharing  or  matching  requirements  only 
when  the  payments  would  be  allowable 
costs  if  the  party  receiving  the 
contributions  were  to  pay  for  them. 

(ii)  Some  third  party  in-kind 
contributions  are  goods  and  services 
that  would  have  been  an  indirect  cost  if 
the  grantee,  subgrantee.  or  contractor 
had  been  required  to  pay  for  them.  Cost- 
sharing  or  matching  credit  for  such 
contributions  may  be  given  only  if  the 
grantee,  subgrantee,  or  contractor  has 
established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 
allocating  to  individual  projects  or 
programs  the  value  of  the  contributions. 

(iii)  A  third  party  in-kind  contribution 
to  a  fixed-price  contract  may  count 
towards  satisfying  a  cost-sharing  or 
matching  requirement  only  if  it  results 
in: 

(A)  An  increase  in  the  services  or 
property  provided  under  the  contract 
(without  additional  cost  to  the  grantee 
or  subgrantee);  or 

(B)  A  cost  savings  to  the  grantee  or 
subgrantee. 


(iv)  The  values  placed  on  third  party 
in-kind  contributions  for  cost-sharing  or 
matching  purposes  must  conform  to  the 
rules  in  the  succeeding  sections  of  this 
part.  If  a  third  party  in-kind  contribution 
is  a  type  not  treated  in  those  sections. 
the  value  placed  upon  it  shall  be  fair 
and  reasonable. 

(c)  Valuation  of  donated  services — (1) 
Volunteer  services.  Unpaid  services 
provided  to  a  grantee  or  subgrantee  by 
individuals  must  be  valued  at  rates 
consistent  with  those  ordinarily  paid  for 
similar  work  in  the  grantee's  or 
subgrantee's  organization.  If  the  grantee 
or  subgrantee  does  not  have  employees 
performing  similar  work,  the  rates  must 
be  consistent  with  those  ordinarily  paid 
by  other  employers  for  similar  work  in 
the  same  labor  market,  in  either  case,  a 
reasonable  amount  for  fringe  benefits 
may  be  included  in  the  valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  grantee, 
subgrantee,  or  cost-type  contractor 
furnishes  free  of  charge  the  services  of 
an  employee  in  the  employee's  normal 
line  of  woiiu  the  service  must  valued  at 
the  employee's  regular  rate  of  pay.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (c)(1)  of  this  section  applies. 

(d)  Valuation  of  third  party  donated 
supplies  and  loaned  equipment  or  space. 
(1)  If  a  third  party  donates  supplies,  the 
contribution  must  be  valued  at  the 
market  value  of  the  supplies  at  the  time 
of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but 
retains  title,  the  contribution  must  be 
valued  at  the  fair  rental  rate  of  the 
equipment  or  space. 

(e)  Valuation  of  third  party  donated 
equipment,  buildings,  and  lands.  If  a 
third  party  donates  equipment, 
buildings,  or  land,  and  title  passes  to  a 
grantee  or  subgrantee,  the  treatment  of 
the  donated  property  depends  upon  the 
piupose  of  the  grant  or  subgrant,  as 
follows: 

(1)  A  wards  for  capital  expenditures.  If 
the  purpose  of  the  grant  or  subgrant  is  to 
assist  the  grantee  or  subgrantee  in  the 
acquisition  of  property,  the  market  value 
of  that  property  at  the  time  of  donation 
may  be  cotmted  as  cost-sharing  or 
matching. 

(2)  Other  awards.  If  assisting  in  the 
acquisition  of  property  is  not  the 
purpose  of  the  grant  or  subgrant, 
paragraphs  (e)(2)(i)  and  (ii)  of  this 
section  apply: 

(i)  If  approval  is  obtained  from  the 
awarding  agency,  the  market  value  at 
the  time  of  donation  of  the  donated 
equipment  or  buildings  and  the  fair 
rental  rate  of  the  donated  land  may  be 
ronnted  as  cost-sharing  or  matching.  In 
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the  case  of  a  subgrant,  the  terms  of  the 
grant  award  may  require  that  the 
approval  be  obtained  from  agency  as 
well  as  the  grantee.  In  all  cases,  the 
approval  may  be  given  only  if  a 
purchase  of  the  equipment  or  rental  of 
the  land  would  be  approved  as  an 
allowable  direct  cost.  If  any  part  of  the 
donated  property  was  acquired  with 
Federal  funds,  only  the  non-federal 
share  of  the  property  may  be  counted  as 
cost-sharing  or  matching. 

(ii)  If  approval  is  not  obtained  under 
paragraph  (e)(2){i)  of  this  section,  no 
amount  may  be  counted  for  donated 
land,  and  only  depreciation  or  use 
allowances  may  be  counted  for  donated 
equipment  and  buildings.  The 
depreciation  or  use  allowances  for  this 
property  are  not  treated  as  third  party 
in-kind  contributions.  Instead,  they  are 
treated  as  costs  incurred  by  the  grantee 
or  subgrantee.  They  are  computed  and 
allocated  (usually  as  indirect  costs)  in 
accordance  with  the  cost  principles 

specified  in  § .22  in  the  same  way 

as  depreciation  or  use  allowances  for 
purchased  equipment  and  buildings.  The 
amount  of  depreciation  or  use 
allowances  for  donated  equipment  and 
buildings  is  based  on  the  property's 
market  value  at  the  time  it  was  donated. 

(f)  Valuation  of  grantee  or  subgrantee 
donated  real  property  for  construction/ 
acquisition.  If  a  grantee  or  subgrantee 
donates  real  property  for  a  construction 
of  facilities  acquisition  project,  the 
ciurent  market  value  of  that  property 
may  be  counted  as  cost-sharing  or 
matching,  If  any  part  of  the  donated 
property  was  acquired  with  Federal 
funds,  only  the  non-federal  share  of  the 
property  may  be  counted  as  cost-sharing 
or  matching. 

(g)  Appraisal  of  real  property.  In  some 
cases  under  paragraphs  (d),  (e)  and  (f)  of 
this  section,  it  will  be  necessary  to 
establish  the  market  value  of  land  or  a 
building  or  the  fair  rental  rate  of  land  or 
of  space  in  building.  In  these  cases, 
agency  may  require  the  market  value  or 
fair  rental  value  be  set  by  an 
independent  appraiser,  and  that  the 
value  or  rate  be  certified  by  the  grantee. 
This  requirement  will  also  be  imposed 
by  the  grantee  on  subgrantees. 

§- 


-^S    Program  Income. 


(a)  General.  Grantees  are  encouraged 
to  earn  income  to  defray  program  costs. 
Program  income  includes  income  from 
fees  for  services  performed,  from  the  use 
or  rental  of  real  or  personal  property 
acquired  with  grant  funds,  from  the  sale 
of  commodities  or  items  fabricated 
under  a  grant  award  and  from  payments 
of  principal  and  interest  on  loans  made 
with  grant  funds.  Except  as  otherwise 
provided  in  regulations  of  the  Federal 


agency,  program  income  does  not 
include  interest  on  grant  funds,  rebates, 
credits,  discounts,  refunds,  etc.  and 
interest  earned  on  any  of  them. 

(b)  Definition  of  program  income. 
Program  income  means  gross  income 
received  by  the  grantee  or  subgrantee 
directly  generated  by  a  grant  supported 
activity,  or  earned  only  as  a  result  of  the 
grant  award  during  the  funding  period. 

(c)  Cost  of  generating  program 
income.  If  authorized  by  Federal 
regulations  or  the  grant  award,  costs 
incident  to  the  generation  of  program 
income  may  be  deducted,  if  not  already 
charged  to  the  grant,  from  gross  income 
to  determine  program  income. 

(d)  Governmental  revenues.  Taxes, 
special  assessments,  levies,  fines,  and 
other  such  revenues  raised  by  a  grantee 
or  subgrantee  are  not  program  income 
imless  the  revenues  are  specifically 
identified  in  the  grant  award  or  [agency] 
regulations  as  program  income. 

(e)  Royalties.  Income  from  royalties 
and  license  fees  for  copyrighted 
material,  patents,  patent  applications, 
trademarks  and  inventions  developed 
by  a  grantee  or  subgrantee  is  program 
income  only  if  the  revenues  are 
specifically  identified  in  the  grant  award 
or  [agency]  regulations  as  program 
income.  (See  S 34.] 

(f)  Property.  Proceeds  from  the  sale  of 
real  property  or  equipment  will  be 
handled  in  accordance  with  the 
requirements  of  5  5 -31  and .32. 

(g)  Use  of  program  income.  Program 
income  must  be  deducted  from  outlays 
which  may  be  both  Federal  and  non- 
Federal  as  described  below,  unless  the 
[agency]  regulations  or  the  grant  award 
specify  another  alternative  (or  a 
combinaUon  of  the  alternatives).  In 
specifying  alternatives,  [agency]  may 
distinguish  between  income  earned  by 
grantees  and  income  earned  by 
subgrantees  and  between  the  sources, 
kinds,  or  amounts  of  income.  When 
(agency]  authorizes  the  alternatives  in 
paragraphs  (g)  (2)  and  (3)  of  this  section, 
program  income  in  excess  of  any  limits 
stipulated  shall  also  be  deducted  from 
outlays. 

(1)  Deduction.  Unless  the  awarding 
agency  specifies  otherwise,  program 
income  shall  be  deducted  from  total 
allowable  costs  to  determine  the  net 
allowable  costs.  Program  income  shall 
be  used  for  current  costs  unless  [agency] 
authorizes  otherwise.  Program  income 
which  the  grantee  did  not  anticipate  at 
the  time  of  the  award  must  be  used  to 
reduce  [agency]  and  grantee 
contributions  rather  than  to  increase  the 
funds  committed  to  the  project. 

(2)  Addition.  When  authorized, 
program  income  may  be  added  to  the 
funds  committed  to  the  grant  award  by 


[agency]  and  the  grantee.  The  program 
income  must  be  used  for  the  purposes 
and  under  the  conditions  applicable  to 
the  use  of  the  grant  fimds. 

(3)  Cost  sharing  or  matching.  When 
authorized,  program  income  may  be 
used  to  meet  the  cost-sharing  or 
matching  requirement  of  the  grant 
award.  The  amount  of  the  Federal  grant 
award  remains  the  same. 

(h)  Income  after  funding  period.  There 
are  no  Federal  requirements  governing 
the  disposition  of  program  income 
earned  after  the  end  of  the  fimding 
period,  imless  the  terms  of  the  grant 
award  [agency]  regulations  provide 
otherwise. 

S .26    Non-Federal  audtt 


(a)  Governments.  Governmental 
grantees  and  subgrantees  are 
responsible  for  obtaining  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984  (31  U.S.C.  7501-7)  and  Federal 
agency  implementing  regulations.  The 
audits  shall  be  made  by  an  independent 
auditor  in  accordance  with  generally 
accepted  government  auditing  standards 
covering  fmancial  and  compliance 
audits. 

(b)  Nongovernmental  organizations. 
Non-governmental  grantees  and 
subgrantees  shall  obtain  audits  made  by 
qualified  individuals  who  are 
sufficiently  independent  of  those  who 
authorize  the  expenditure  of  Federal 
funds,  to  produce  imbiased  opinions, 
conclusions,  or  judgements,  "rhey  shall 
meet  the  independence  criteria  ^ong  the 
lines  of  the  U.S.  General  Accounting 
Office  publication  Standards  for  Audit 
of  Governmental  Organizations, 
Programs,  Activities  and  Functions. 
These  examinations  are  intended  to 
ascertain  the  effectiveness  of  the        | 
financial  management  systems  and 
internal  procedures  that  have  been 
established  to  meet  the  terms  and 
conditions  of  the  agreements.  It  is  not 
intended  that  each  agreement  awarded 
to  the  grantee  be  examined.  Generally, 
examinations  should  be  conducted  on 
an  organization-wide  basis  to  test  the 
fiscal  integrity  of  financial  transactions, 
as  well  as  compliance  with  the  terms 
and  conditions  of  the  Federal  grants  and 
other  agreements.  Such  tests  would 
include  an  appropriate  sampling  of 
Federal  agreements.  Examinations  will 
be  conducted  with  reasonable  , 
frequency,  on  a  continuing  basis  or  at  • 
scheduled  intervals,  usually  aimually. ' 
but  not  less  frequently  than  every  two 
years.  The  frequency  of  these 
examinations  shall  depend  upon  the 
nature,  size,  and  the  complexity  of  the 
activity.  These  examinations  do  not 
relieve  Federal  agencies  of  their  audit 
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responsibilities,  but  (nay  affect  the 
frequency  and  scope  of  such  audits. 

(c)  Oversight  of  subgrantee  audits. 
Grantees  shall: 

(1)  Determine  whether  subgrantees 
have  met  the  audit  requirements 
applicable  to  their  kind  of  organization. 
Commercial  contractors  (private  for- 
profit  and  private  and  governmental 
organizations]  providing  goods  and 
services  to  grantees  are  not  required  to 
have  a  single  audit  performed.  Grantees 
should  use  their  own  procedures  to 
ensure  that  the  contractor  has  complied 
with  laws  and  regulations  affecting  the 
expenditures  of  Federal  funds. 

(2)  Determine  whether  the  subgrantee 
spent  Federal  grant  funds  provided  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished 
by  reviewing  an  audit  of  the  subgrantee, 
or  through  other  means  (e.g..  program 
reviews)  if  the  subgrantee  has  not  had 
such  an  audit; 

(3)  Ensure  that  appropriate  corrective 
action  is  taken  within  six  months  after 
receipt  of  the  audit  report  in  instance  of 
noncompliance  with  Federal  laws  and 
regulations: 

(4)  Consider  whether  subgrantee 
audits  necessitate  adjustment  of  the 
grantee's  own  records;  and 

(5)  Require  each  subgrantee  to  permit 
independent  auditors  to  access  to  the 
records  and  finaocial  statements. 

(d)  Auditor  selection.  In  arranging  for 

audit  services,  § 36  shall  be 

followed. 

Chringes,  Property,  and  Subawards 


§- 


.30    Changes. 


(a)  General.  Grantees  and  subgrantees 
are  permitted  to  rebudget  within  the 
approved  direct  cost  budget  to  meet 
unanticipated  requirements  and  may 
make  limited  program  changes  to  the 
approved  project.  However,  unless 
waived  by  the  awarding  agency,  certain 
types  of  post-award  changes  in  budgets 
and  projects  shall  require  the  prior 
written  approval  of  the  awarding 
agency. 

(b)  Relation  to  cost  principles.  The 
applicable  cost  principles  (see 

§ 22)  contain  requirements  for 

prior  approval  of  certain  types  of  costs. 
Except  where  waived,  those 
requirements  apply  to  all  grants  and 
subgrants  even  if  paragraphs  (c)  through 
(1)  of  this  section  do  not. 

(c)  Budget  changes.  (1) 
Nonconstruction  projects.  Except  as 
stated  in  other  regulations  or  an  award 
document,  grantees  or  subgrantees  shall 
obtain  the  prior  approval  of  the 
awarding  agency  whenever  any  of  the 
following  changes  is  anticipated  under  a 
nonconstruction  award: 


(i)  Any  revision  which  would  result  in 
the  need  for  additional  funding. 

(ii)  Unless  waiv*d  by  the  awarding 
agency,  transfers  among  direct  cost 
categories,  or,  if  applicable,  among 
separately  budgeted  programs,  projects, 
functions,  or  activities  of  a  grant  if — 

(A)  The  grantee  or  subgrantee  is  a 
government; 

(B)  The  cimiulative  amount  of 
transfers  exceeds  or  is  expected  to 
exceed  10%  of  the  current  total  approved 
budget;  and 

(C)  The  awarding  agency's  share 
exceeds  $100,000; 

(iii)  Unless  waived  by  the  awarding 
agency,  transfers  among  direct  cost 
categories,  or,  if  applicable,  among 
separately  budgeted  programs,  projects, 
functions,  or  activities  of  a  grant  if — 

(A)  The  grantee  or  subgrantee  is  a 
nongovernmental  organization;  and 

(B)  The  cimfiulative  amount  of 
transfers  exceeds  or  is  expected  to 
exceed  5%  of  the  current  total  approved 
budget. 

(iv)  Transfer  of  funds  allotted  for 
trainee  costs  (stipends,  tuition  and  fees] 
to  other  expense  categories. 

(2)  Construction  projects.  Grantees 
and  subgrantees  shall  obtain  prior 
written  approval  for  any  budget  revision 
which  would  result  in  the  need  for 
additional  funds. 

(3)  Combined  construction  and 
nonconstruction  projects.  When  a  grant 
or  subgrant  provides  funding  for  both 
construction  and  nonconstruction 
activities,  the  grantee  or  subgrantee 
shall  obtain  prior  written  approval  from 
the  awarding  agency  before  making  any 
fund  or  budget  transfer  from 
nonconstruction  to  construction  or  vice 
versa. 

(d)  Programmatic  changes.  Grantees 
or  subgrantees  shall  obtain  the  prior 
approval  of  the  awarding  agency 
whenever  any  of  the  following  actions  is 
anticipated: 

(1)  Any  revision  of  the  scope  or 
objectives  of  the  project  (regardless  of 
whether  there  is  an  associated  budget 
revision  requiring  prior  approval). 

(2)  Need  to  extend  the  period  of 
availability  of  funds. 

(3)  Changes  in  key  persons  in  cases 
where  specified  in  an  application  or  a 
grant  award,  including  the  absence  of  an 
approved  project  director  or  principal 
investigator  for  more  than  3  months.  In 
research  projects,  a  change  in  the 
project  director  or  principal  investigator 
shall  always  require  approval  unless 
waived  by  the  awarding  agency. 

(4)  Under  nonconstruction  projects, 
contracting  out  subgranting  (if 
authorized  by  law)  or  otherwise 
obtaining  the  services  of  a  third  party  to 
perform  activities  which  are  central  to 


the  purposes  of  the  award.  This 
approval  requirement  is  in  addition  to 

the  approval  requirements  of  9 36 

but  does  not  apply  to  the  procurement  of 
equipment,  supplies,  and  general 
support  services. 

(5)  If  a  grantee  or  subgrantee  wants  to 
transfer  a  grant  to  a  substitute 
organization,  the  grantee  or  subgrantee 
shall  request  the  awarding  agency  to 
approve  the  transfer  of  the  grant  or 
subgrant  to  a  substitute  grantee  or 
subgrantee. 

(e)  Additional  prior  approval 
requirements.  The  awarding  agency  may 
not  require  prior  approval  for  any 
budget  revision  which  is  not  described 
in  paragraph  (c)  of  this  section. 

(f)  Requesting  prior  approval.  (1)  A 
grantee  may  request  prior  approval  of  a 
budget  revision  by  letter  or  submission 
of  revised  pages  of  the  approved 
application.  The  request  must  clearly 
indicate  the  activities  and/or  budget 
categories  affected  by  the  request  and 
include  a  justification  for  the  proposed 
revision. 

(2)  A  request  for  a  prior  approval 
under  the  applicable  Federal  cost 

principles  (see  § 22)  may  be  made 

by  letter. 

(3)  A  request  by  a  subgrantee  for  prior 
approval  will  be  addressed  in  writing  to 
the  grantee.  The  grantee  shall  prompdy 
review  such  request  and  shall  approve 
or  disapprove  the  request  in  writing.  A 
grantee  shall  not  approve  any  budget  or 
project  revision  which  is  inconsistent 
with  the  purpose  or  terms  and 
conditions  of  the  Federal  grant  to  the 
grantee.  If  the  revision,  requested  by  the 
subgrantee  would  result  in  a  change  to 
the  grantee's  approved  project  which 
requires  Federal  prior  approval,  the 
grantee  shall  obtain  the  [agencyj's 
approval  before  approving  the 
subgrantee's  request. 

§ J1    Real  property. 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  real  property  acquired  under  a 
grant  or  subgrant  vests  upon  acquisition 
in  the  grantee  or  subgrantee 
respectively. 

(b)  Use.  Except  as  otherwise  provided 
by  Federal  statutes,  real  property  must 
be  used  for  the  originally  authorized 
purpose  as  long  as  needed  for  that 
purpose.  The  grantee  or  subgrantee  shall 
obtain  prior  approval  from  [agency]  for 
the  use  of  real  property  in  other  projects 
when  the  recipient  determines  that  the 
real  property  is  no  longer  needed  for  the 
purposes  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  other  federally  sponsored  projects 
(i.e.,  grants  or  other  agreements)  or 


programs  that  have  purposes  consistent 
with  those  authorized  for  support  by 
[agency].  The  grantee  shall  not  dispose 
of  or  encumber  its  title  or  other  interests 
without  prior  written  approval  from 
[agency]. 

(c)  Insurance.  Immediately  upon 
acquiring  real  property  with  Federal 
grant  support  a  nongovernmental 
grantee  or  subgrantee  shall  obtain  the 
following  kinds  of  insurance: 

(1)  A  title  insurance  policy  that 
insures  the  fee  interest  in  the  real 
property  for  an  amount  not  less  than  the 
purchase  price  of  the  property.  The  cost 
of  purchase  of  title  insurance  is  an 
allowable  charge  to  the  grant  in 
proportion  to  the  amount  of  Federal 
participation  in  the  property. 

(2)  An  insurance  policy  that  insures 
against  the  partial  and  total  physical 
destruction  the  full  appraised  value  at 
the  time  of  purchase.  The 
nongovernmental  organization  shall 
maintain  an  insurance  policy  that 
contains  a  clause  that  increases  the 
value  of  the  insurance  in  proportion  to 
the  increase  in  land  values  in  the  area  of 
the  insured  property.  The 
nongovernmental  organization  shall 
maintain  the  insurance  policy  for  the 
period  of  time  the  property  is  owned  by 
the  grantee,  unless  there  is  a  limitation 
on  the  Government's  interest  (e.g.,  20 
years  under  certain  construction  grant 
authorities).  Insurance  charges  are 
allowable  charges  to  the  grant  during 
the  period  of  grant  support  in  proportion 
to  the  amount  of  Federal  participation  in 
the  property. 

(3)  Flood  insurance  as  required  by  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4002,  4012a,  4105)  as  amended. 

(4)  The  awarding  agency  may  waive 
the  requirements  of  paragraphs  (c)  (1) 
and  (2)  of  this  section  if  die 
nongovernmental  organization  can  show 
that  it  has  su^cient  resources  to  self- 
insure  against  the  risks  involved,  or 
[agency]  has  determined  that  such 
insurance  is  not  necessary. 

(d)  Disposition.  When  real  property  is 
no  longer  needed  for  the  originally 
authorized  purpose,  the  grantee  or 
subgrantee  shall  request  disposition 
instructions  from  the  awarding  agency. 
The  instructions  must  provide  for  one  of 
the  following  alternatives: 

(1)  Retention  of  title.  The  grantee  or 
subgrantee  shall  retain  title  after 
compensating  the  awarding  agency  for 
its  share.  However,  in  those  situations 
where  a  grantee  or  subgrantee  is 
disposing  of  real  property  acquired  with 
grant  funds  and  acquiring  replacement 
real  property  under  the  same  program, 
the  net  proceeds  firom  the  disposition 
may  be  used  as  an  offset  to  the  cost  of 
the  replacement  property. 


(2)  Sale  of  property.  The  grantee  or 
subgrantee  shall  sell  the  property  and 
compensate  the  awarding  agency  for  its 
share  after  the  deduction  of  any  actual 
and  reasonable  selling  and  fixing-up 
expenses.  If  the  grant  is  still  active,  the 
net  proceeds  from  sale  may  be  o^set 
against  the  original  cost  of  the  property. 
When  a  grantee  or  subgrantee  is 
directed  to  sell  property,  sales 
procedures  must  be  followed  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  Transfer  of  title.  The  grantee  or 
subgrantee  shall  transfer  tide  to  the 
awarding  agency  or  to  a  third-party 
designated/approved  by  the  awarding  . 
agency.  The  grantee  or  subgrantee  must 
be  paid  an  amount  calculated  by 
applying  the  grantee  or  subgrantee's 
percentage  of  participation  in  the 
purchase  of  the  real  property  to  the 
current  fair  market  value  of  the 
property. 

§ 32    Equipment 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  equipment  acquired  under  a 
grant  or  subgrant  vests  upon  acquisition 
in  the  grantee  or  subgrantee 
respectively. 

(b)  States.  A  State  shall  use,  manage, 
and  dispose  of  equipment  acquired 
under  a  grant  by  the  State  in  accordance 
with  State  laws  and  procedures. 
Subgrantees  of  States  shall  follow  the 
equipment  requirements  imposed  upon 
them  by  States.  Other  grantees  and 
subgrantees  shall  follow  paragraphs  (c) 
through  (e)  of  this  section. 

(c)  Use.  (1)  Equipment  must  be  used 
by  the  grantee  or  subgrantee  in  the 
program  or  project  for  which  it  was 
acquired  as  long  as  needed,  whether  or 
not  the  project  or  program  continues  to 
be  supported  by  Federal  funds.  When  no 
longer  needed  for  the  original  program 
or  project,  the  equipment  may  be  used  in 
other  activities  currently  or  previously 
supported  by  a  Federal  agency. 

(2)  The  grantee  or  subgrantee  shall 
also  make  equipment  available  for  use 
on  other  projects  or  programs  currently 
or  previously  supported  by  the  Federal 
Govertunent  providing  such  use  does 
not  interfere  with  the  work  on  the 
projecm  or  programs  for  which  it  was 
originally  acquired.  First  preference  for 
other  use  shall  be  given  to  other 
programs  or  projects  supported  by  the 
awarding  agency.  User  fees  should  be 
considered,  and  treated  as  program 
income  to  the  grant,  if  appropriate. 

(3)  Notwithstanding  the 

encouragement  in  S ■25(a)  to  earn 

program  income,  the  grantee  or 
subgrantee  shall  not  use  equipment 


acquired  with  grant  funds  to  provide 
services  for  a  fee  to  compete  unfairly        < 
with  private  companies  that  provide 
equivalent  services,  unless  specifically 
pennitted  or  contemplated  by  Federal 
statute. 

(4)  When  acquiring  replacement 
equipment  the  grantee  or  subgrantee 
may  use  the  equipment  to  be  replaced  as 
a  trade-in  or  sell  the  equipment  and  use 
the  proceeds  to  offset  the  cost  of  the 
replacement  equipment  subject  to  the 
approval  of  the  awarding  agency. 

(d)  Management  requirements. 
Procedures  for  managing  equipment 
(fiicluding  replacement  equipment), 
whether  acquired  in  whole  or  in  part 
with  grant  funds,  until  disposition  takes 
place  must  as  a  minimum,  meet  the 
following  requirements: 

(1)  Equipment  records  must  be 
maintained  that  include  a  description  of 
the  equipment  a  serial  number  or  other 
identification  number,  the  source  of 
equipment  who  holds  title,  the 
acquisition  date,  and  cost  of  the 
equipnlent  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  the  location,  use  and 
condition  of  the  equipment  and  any 
ultimate  disposition  data  including  the 
date  of  disposal  and  sale  price  of  the 
equipment 

(2)  A  physical  inventory  of  the 
equipment  must  be  taken  and  the  results 
reconciled  with  the  equipment  records 
at  least  once  every  two  years. 

(3)  A  control  system  must  be 
developed  to  ensure  adequate 
safeguards  to  prevent  loss,  damage,  or 
theft  of  the  equipment.  Any  loss, 
damage,  or  theft  shall  be  investigated. 

(4)  Adequate  maintenance  procedures 
must  be  developed  to  keep  the 
equipment  in  good  condition. 

(5)  If  the  grantee  or  subgrantee  is 
authorized  or  required  to  sell  the 
equipment  proper  sales  procedures 
must  be  followed  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(e)  Disposition.  When  original  or 
replacement  equipment  acquired  under 
a  grant  or  subgrant  is  no  longer  needed 
for  the  original  project  or  program  or  for 
other  activities  currently  or  previously 
supported  by  a  Federal  agency', 
disposition  of  the  equipment  must  be 
made  as  follows: 

(1)  Items  of  equipment  with  a  current 
per-unit  fair  market  value  of  less  than 
$5,000  may  be  retained,  sold  or 
otherwise  disposed  of  with  no  further 
obligation  to  the  awarding  agency. 

(2)  Items  of  equipment  with  a  current 
per  unit  fair  market  value  in  excess  of 
$5,000  may  be  retained  or  sold  and  the 
awarding  agency  must  be  compensated 
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for  its  share  after  the  deduction  of  any 
actual  and  reasonable  selling  expenses. 

(3)  In  cases  where  a  grantee  or 
subgrantee  fails  to  take  appropriate 
disposition  actions,  the  awarding  agency 
may  direct  the  grantee  or  subgrantee  to 
take  excess  and  disposition  actions. 

(4]  If  the  grantee  is  instructed  to  ship 
the  equipment  to  a  new  location,  the 
awarding  agency  shall  reimburse  the 
grantee  for  any  reasonable  shipping  and 
interim  storage  costs  incurred. 

(f)  Federal  equipment.  In  the  event  a 
grantee  or  subgrantee  is  provided 
federally-owned  equipment: 

(1)  Title  remains  vested  in  the  Federal 
Government. 

(2)  Grantees  or  subgrantees  shall 
manage  the  equipment  In  accordance 
with  [agency]  rules  and  procedures,  and 
submit  an  annual  inventory  listing. 

(3)  When  the  equipment  is  no  longer 
needed,  the  grantee  or  subgrantee  shall 
request  disposition  instructions  from  the 
[agency]. 

(g)  Right  to  transfer  title.  lAgencyJ 
reserves  the  right  to  transfer  title  to 
grant  acquired  equipment  to  the  Federal 
Government  or  a  third  part  named  by 
the  awarding  agency  when  such  a  third 
party  is  otherwise  eligible  under  existing 
statutes.  Such  transfers  are  subject  to 
the  following  standards: 

(1)  The  equipment  must  be  identified 
in  the  grant  or  otherwsie  made  known  to 
the  grantee  in^wTiting. 

(2)  [Agency]  shall  issue  disposition 
instruction  within  120  calendar  days 
after  the  end  of  the  Federal  support  of 
the  project  for  which  it  was  acquired.  If 
the  [agency]  fails  to  issue  disposition 
instructions  within  the  120  calendar-day 
period  the  grantee  shall  follow 
paragraph  (e)  of  this  section. 

(3)  When  title  to  equipment  is 
transferred,  the  grantee  must  be 
compensated  for  its  share. 

(h)  Exempt  equipment.  When 
statutory  authority  exists  (for  example 
P.L.  8&-934.  42  U.S.C.  1892],  agency  may 
vest  title  to  the  grantee  in  equipment 
purchased  with  grant  funds  by  nonprofit 
institutions  of  higher  education  or  by 
nonprofit  organizarTons,  whose  primary 
purpose  is  the  conduct  of  scientific 
research.  When  title  is  vested  to  the 
grantee  under  this  authority,  the  grantee 
has  no  further  obligation  to  the  Federal 
Government. 


..33    SuppNas. 


(a)  Title.  Title  to  supplies  acquired 
under  a  grant  or  subgrant  vests  upon 
acquisition,  in  the  grantee  or  subgrantee 
respectively. 

(b)  Disposition.  If  there  is  a  residual 
inventory  of  unvested  supplies 
exceeding  $5,000  in  total  aggregate  fair 
market  value  upon  termination  or 


completion  of  the  grant  support  and  if 
the  supplies  are  not  needed  for  any 
other  federally  sponsored  programs  or 
projects  the  grantee  or  subgrantee  shall 
compensate  the  awarding  agency  for  its 
share. 

j  -34    Copyright*  and  Mtwtts. 


(a)(1)  A  grantee  or  subgrantee  may 
copyright  any  work  that  is  subject  to 
copyright  and  was  developed,  or  for 
which  ownership  was  purchased,  under 
the  grant,  subgrant,  or  contract  under  a 
grant  or  subgrant. 

(2)  Agency  reserves,  for  Federal 
Government  purposes,  a  royalty-free, 
nonexclusive,  and  irrevocable  license  to: 

(i)  Reproduce,  publish,  or  otherwise 
use  the  work;  and 

(ii)  Authorize  others  to  reproduce, 
publish,  or  otherwise  use  the  work. 

(b)  Grantees  and  subgrantees  are 
subject  to  government-wide  regulations 
governing  patents  and  inventions  issued 
by  the  Department  of  Commerce  at  37 
CFR  Part  401. 


S 


^35    SutMwards  to  detMirred  and 


•uspandod  partie*. 

Grantees  and  subgrantees,  including 
States,  shall  not  make  any  award  or 
permit  any  award  (subgrant  or  contract) 
at  any  tier  to  any  party  which  is 
debarred  or  suspended  or  is  otherwise 
excluded  from  or  ineligible  for 
participation  in  Federal  assistance 
programs  in  violation  of  the  regulations 
implementing  Executive  Order  12549, 
"Debarment  and  Suspension." 

9 .36    Procurement 

(a)  States.  When  procuring  property 
and  services  under  a  grant,  a  State  shall 
follow  the  same  policies  and  procedures 
it  uses  for  procurements  from  its  non- 
Federal  funds.  The  State  shall  ensure 
that  every  pu'^chase  order  or  other 
contract  includes  any  clauses  required 
by  Federal  statutes  and  executive  orders 
and  their  implementing  regulations. 
Subgrantees  of  States  shall  follow  the 
procurement  requirements  imposed 
upon  them  by  States.  Other  grantees  and 
subgrantees  will  follow  paragraphs  (b) 
through  (i)  in  this  section. 

(b)  Procurement  standards.  (1) 
Grantees  and  subgrantees  shall  use  their 
own  procurement  procedures  and 
regulations,  provided  that  the 
procurements  conform  to  applicable 
Federal  law  and  the  standards  identified 
in  this  section. 

(2)  Grantees  and  subgrantees  shall 
maintain  a  contract  adininistration 
system  which  ensures  that  contractor 
perform  in  accordance  with  the  terms, 
conditions,  and  specifications  of  their 
contracts  or  purchase  orders. 

/ 


(3)  Grantees  and  subgrantees  shall 
maintain  a  written  code  of  standards  of 
conduct  governing  the  performances  of 
their  employees  engaged  in  the  award 
and  administration  of  contracts.  No 
employee,  officer  or  agent  of  the  grantee 
or  subgrantee  shall  participate  in  the 
selection,  or  in  the  award  or 
administration  of  a  contract  supported 
by  Federal  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Such  a  conflict  would  arise  when: 

(i)  The  employee,  officer  or  agent, 

(ii)  Any  member  of  his  or  her 
immediate  family, 

(iii)  His  or  her  partner,  or 

(iv)  An  organization  which  employs, 
or  is  about  to  employ  any  of  the  above, 
has  a  financial  or  other  interest  in  the 
firm  selected  for  award.  The  grantee's  or 
subgrantee's  officers,  employees  or 
agents  shall  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreemenls.  Grantees  and 
subgrantees  may  set  minimum  rules 
where  the  financial  interest  is  not 
substantial  or  the  gift  is  an  unsolicited 
item  of  nominal  intrinsic  value.  To  the 
extent  permitted  by  State  of  local  law  or 
regulations,  such  standards  or  conduct 
shall  provide  for  penalties,  sanctions,  or 
other  disciplinary  actions  for  violations 
of  such  standards  by  the  grantee's  and 
subgrantee's,  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 
The  awarding  agency  may  in  regulation 
provide  additional  prohibitions  relative 
to  real  apparent,  or  potential  conflicts  of 
interest. 

(4)  Grantee  and  subgrantee 
procedures  must  provide  for  a  review  of 
proposed  procurements  to  avoid 
piiichase  of  unnecessary  or  duplicative 
items.  Consideration  should  be  given  to 
consolidating  or  breaking  our 
procurements  to  obtain  a  more 
economical  purchase.  Where 
appropriate,  an  analysis  will  be  made  of 
lease  versus  purchase  alternatives  and 
any  ofher  appropriate  analysis  to 
determine  tlie  most  economical 
approach. 

(5)  To  foster  greater  economy  and 
efficiency,  grantees  and  subgrantees  are 
encouraged  to  enter  into  Stale  and  local 
intergovernmental  or  multi- 
organizational  agreements  for 
procurement  or  use  of  common  goods 
and  services. 

(6)  Grantees  and  subgrantees  are 
encouraged  to  use  Federal  excess  and 
surplus  property  in  lieu  of  purchasing 
new  equipment  and  property  whenever 
such  use  is  feasible  and  reduces  project 
costs. 
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(7)  Grantees  and  subgrantees  are 
encouraged  to  use  value  engineering 
clauses  in  contracts  for  construction 
projects  of  sufficient  size  to  offer 
reasonable  opportunities  for  cost 
reductions.  Value  engineering  is  a 
systematic  and  creative  analysis  of  each 
contract  item  or  task  to  ensure  that  its 
essential  function  is  provided  at  the 
overall  lower  cost. 

(8)  Grantees  and  subgrantees  shall 
make  awards  only  to  responsible 
contractors  possessing  the  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  must  be 
given  to  such  matters  as  contractor 
integrity,  compliance  with  public  policy, 
record  of  past  performance,  and 
financial  and  technical  resources. 

(9)  Grantees  and  subgrantees  shall 
maintain  records  sufficient  to  detail  the 
significant  history  of  a  procurement. 
These  records  must  include,  but  are  not 
necessarily  limited  to  the  following: 
rationale  for  the  method  of  procurement, 
selection  of  contract  type,  contractor 
selection  or  rejection,  and  the  basis  for 
the  contract  price. 

(10)  Grantees  and  subgrantees  may 
use  time  and  material  type  contracts' 
only— 

(i)  After  a  determination  that  no  other 
contract  is  suitable,  and 

(ii)  If  the  contract  includes  a  ceiling 
price  that  the  contractor  exceeds  at  its 
own  risk. 

(11)  Grantees  and  subgrantees  alone 
shall  be  responsible,  in  accordance,  with 
good  administrative  practice  and  sound 
business  judgment  for  the  setdement  of 
all  contractual  and  administrative  issues 
arising  out  of  procurements.  These 
issues  include,  but  are  not  limited  to 
source  evaluation,  protests,  disputes, 
and  claims.  These  standards  do  not 
relieve  the  grantee  or  subgrantee  of  any 
contractual  responsibilities  under  its 
contracts.  Federal  agencies  shall  not 
substitute  their  judgment  for  that  of  the 
grantee  or  subgrantee  unless  the  matter 
is  primarily  a  Federal  conceriL 
Violations  of  law  will  be  referred  to  the 
local.  State,  or  Federal  authority  having 
proper  jurisdiction. 

(12)  Grantees  and  subgrantees  shall 
have  protest  procedures  to  handle  and 
resolve  disputes  relating  to  their 
procurements  and  shall  in  all  instances 
disclose  information  regarding  the 
protest  to  the  awarding  agency.  A 
protestor  must  exhaust  all 
administrative  remedies  with  the 
grantee  and  subgrantee  before  pursuing 
a  protest  with  [agency]  Reviews  of 
protests  by  the  [agency]  are  limited  to: 

(i)  Violations  of  Federal  law  or 
regulations  and  the  standards  of  this 
section  (violations  of  State  or  local  law 


will  be  under  the  jurisdiction  of  State  or 
local  authorities);  and 

(ii)  Violations  of  the  grantee's  or 
subgrantee's  protest  procedures  for 
failure  to  review  a  complaint  or  protest 
Protests  received  by  [agency]  other  than 
those  specified  above  must  be  referred 
to  the  grantee  or  subgrantee. 

(c)  Competition.  (1 )  All  procuremenl 
transactions  must  be  conducted  in  a 
manner  providing  full  and  open 
competition  consistent  with  the 
standards  of  this  section.  Some  of  the 
situations  considered  to  be  restrictive  of 
competition  include  but  are  not  limited 
to: 

(i)  Placing  unreasonable  requirements 
on  firms  in  order  for  them  to  qualify  to 
do  business. 

(ii)  Requiring  unnecessary  experience 
and  excessive  bonding. 

(iii)  Noncompetitive  pricing  practices 
between  firms  or  between  af^liated 
companies, 

(iv)  Noncompetitive  awards  to 
consultants  that  are  on  retainer 
contracts. 

(v)  Organizational  conflicts  of 
interest 

(vi)  Specifying  only  a  "brand  name" 
product  instead  of  allowing  "an  equal" 
product  to  be  offered  and  describing  the 
performance  of  other  relevant 
requirements  of  the  procurement  and 

(vii)  Any  arbitrary  action  in  the 
procurement  process. 

(2)  Grantees  emd  subgrantees  shall 
conduct  procurements  in  a  maimer  that 
prohibits  the  use  of  statutorily  or 
administratively  imposed  in-State  or 
local  geographical  preferences  in  the 
evaluation  of  bids  or  profKtsals,  except 
in  those  cases  where  applicable  Federal 
statutes  expressly  mandate  or 
encourage  geographic  preference. 
Nothing  in  this  section  preempts  Slate 
licensing  laws.  When  contracting  for 
architectural  and  engineering  (A/E) 
services,  geographic  location  may  be  a 
selection  criteria  provided  its 
application  leaves  an  appropriate 
number  of  qualified  firms,  given  the 
nature  and  size  of  the  project  to 
compete  for  the  contract. 

(3)  Grantees  shall  have  written 
selection  procedures  for  procurement 
transactions.  These  procedures  must 
ensure  that  all  solicitations: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product 
or  service  to  be  procured.  Such 
description  must  not  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  The 
description  may  include  a  statement  of 
the  quahtative  nature  of  the  material, 
product  or  service  to  be  procured,  and 
when  necessary,  must  set  forth  those 


minimum  essential  chnracteristics  and 
standards  to  which  it  must  conform  if  it 
is  to  satisfy  its  intended  use.  Detailed 
product  specifications  should  be 
avoided  if  at  all  possible.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  acciu^te  description  of  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  as  a 
means  to  define  the  periormance  or 
other  salient  requirements  of  a 
procurement.  The  specific  features  of  the 
named  brand  that  must  be  met  by 
offerors  shall  be -clearly  stated:  and 

(ii)  Identify  all  requirements  that  the 
o^erors  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(4)  Grantees  and  subgrantees  shall 
ensure  that  all  prequalified  lists  of 
persons,  firms,  or  products  which  are 
used  in  acquiring  goods  and  services  are 
current  and  include  enough  qualified 
sources  to  ensure  maximum  open  and 
free  competition.  Also,  grantees  and 
subgrantees  shall  not  preclude  potential 
bidders  from  qualifying  during  the 
solicitation  period. 

(d)  Methods  of  procurement  to  be 
followed.  (1)  Procurement  by  small 
purchase  procedures.  Small  purchase 
procedures  are  those  relatively  simple 
and  informal  procurement  methods  for 
securing  services,  supplies,  or  other 
property  that  do  not  cost  more  than 
$25,000  in  the  aggregate.  If  small 
purchase  procurements  are  used,  price 
or  rate  quotations  shall  be  obtained 
from  an  adequate  number  of  qualified 
sources. 

(2)  Procurement  by  sealed  bids 
(formal  advertising).  Bids  are  publicly 
solicited  and  a  firm-fixed-price  contract 
(lump  sum  or  unit  price)  is  awarded  tn 
the  responsible  bidder  whose  bid. 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  for  bids, 
is  the  lowest  in  pnce.  The  sealed  bid 
method  is  the  preferred  method  for 
procuring  constmction,  if  the  conditions 
in  paragraph  (d)(2)(i)  of  this  section 
apply. 

(i)  In  order  for  sealed  bidding  to  be 
feasible,  the  following  conditions  should 
be  present: 

(A)  A  complete,  adequate,  and 
realistic  specification  or  purchase 
description  is  available: 

(B)  Two  or  more  responsible  bidders 
are  willing  and  able  to  compete 
effectively  for  the  business;  and 

(C)  The  procurement  lends  itself  to  a 
firm  fixed  price  contract  and  the 
selection  of  the  successful  bidder  can  be 
made  principally  on  the  basis  of  price. 

(ii)  If  sealed  bids  are  used,  the 
following  requirements  apply: 
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(A)  The  invitation  for  bids  must  be 
publicly  advertised  and  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers,  providing  them 
sufficient  time  prior  to  the  date  set  for 
opening  the  bids; 

(B)  The  invitation  for  bids,  which  must 
include  any  specifications  and  pertinent 
attachments,  and  must  define  the  items 
or  services  in  order  for  the  bidder  to 
properly  respond; 

(C)  All  bids  must  be  publicly  opened 
at  the  time  and  place  prescribed  in  the 
invitation  for  bids; 

(D)  A  firm  fixed-price  contract  award 
must  be  made  in  writing  to  the  lowest 
responsive  and  responsible  bidder. 
Where  specified  in  bidding  documents, 
factors  such  as  discounts,  transportation 
cost,  and  life  cycle  costs  shall  be 
considered  in  determining  which  bid  is 
lowest.  Payment  discounts  will  only  be 
used  to  determine  the  low  bid  when 
prior  experience  indicates  that  such 
discounts  are  usually  taken  advantage 
of:  and 

(E)  Any  or  all  bids  may  be  rejected  if 
there  is  a  sound  dociunented  reason. 

(3)  Procurement  by  competitive 
proposals.  The  technique  of  competitive 
proposals  is  normally  conducted  with 
more  than  one  source  submitting  an 
offer,  and  either  a  fixed-price  or  cost- 
reimbursement  type  contract  is 
awarded.  It  is  generally  used  when 
conditions  are  not  appropriate  for  the 
use  of  sealed  bids.  If  this  method  is 
used,  the  following  requirements  apply: 

(i)  Requests  for  proposals  must  be 
publicized  and  identify  all  evaluation 
factors  and  their  relative  importance. 
Any  response  to  publicized  requests  for 
proposals  shall  be  honored  to  the 
maximum  extent  practical; 

(ii)  Proposals  must  be  solicited  from 
an  adequate  number  of  qualified 
sources; 

(iii)  Grantees  and  subgrantees  must 
have  a  method  for  conducting  technical 
evaluations  of  the  proposals  received 
and  for  selecting  awardees; 

(iv)  Awards  must  be  made  to  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price 
and  other  factors  considered;  and 

(v)  Grantees  and  subgrantees  may  use 
competitive  proposal  procedures  for 
qualifications-based  procurement  of 
architectural/engineering  (A/E) 
professional  services  whereby 
competitors'  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiation  of  fair  and  reasonable 
compensation.  The  method,  where  price 
is  not  used  as  a  selection  factor,  can 
only  be  used  in  procurement  of  A/E 
professional  services.  It  cannot  be  used 
to  purchase  other  types  of  services 


although  A/E  firms  are  a  potential 
source  to  perform  the  proposed  effort. 

(4)  Procurement  by  noncompetitive 
proposals  is  procurement  through 
solicitation  of  a  proposal  from  only  one 
source,  or  after  sohcitation  of  a  number 
of  sources,  competition  is  determined 
inadequate. 

(i)  Procurement  by  noncompetitive 
proposals  may  be  used  only  when  the 
award  of  a  contract  is  infeasible  under 
small  purchase  procedures,  sealed  bids 
or  competitive  proposals  and  one  of  the 
following  circumstances  applies: 

(A)  The  item  is  available  only  from  a 
single  source; 

(B)  The  public  exigency  or  emergency 
for  the  requirement  does  not  permit  a 
delay  resulting  from  competitive 
solicitation. 

(C)  The  awarding  agency  authorizes 
noncompetitive  proposals;  or 

(D)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

(ii)  Cost  analysis,  i.e..  verifying  the 
proposed  cost  data,  the  projections  of 
the  data,  and  the  evaluation  of  the 
specific  elements  of  costs  and  profit,  is 
required. 

(iii)  Grantees  and  subgrantees  may  be 
required  to  submit  the  proposed 
procurement  to  the  awarding  agency  for 
pre-award  review  in  accordance;  with 
paragraph  (g)  of  this  section. 

(e)  Contracting  with  small  and 
minority  firms,  women's  business 
enterprises  and  labor  surplus  area 
firms.  (1)  The  grantee  and  subgrante^ 
shall  take  all  necessary  affirmative  <i 
steps  to  assure  that  minority  firms, 
women's  business  enterprises,  and  labor 
surplus  area  firms  are  used  when 
possible. 
(2)  Affirmative  steps  must  include: 
(i)  Placing  qualified  small  and 
minority  businesses  and  women's 
business  enterprises  on  solicitation  lists; 

(ii)  Assuring  the  small  and  minority 
businesses,  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources: 

(iii)  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  small  and  minority 
business,  and  women's  business 
enterprises; 

(iv)  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  business,  and  women's 
business  enterprises; 

(v)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
and  the  Minority  Business  Development 
Agency  of  the  Department  of  Commerce 
and 


(vi)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  paragraphs 
(e)(2)  (i)  through  (v)  of  this  section. 

(f)  Contract  cost  and  price.  (1) 
Grantees  and  subgrantees  shall  perform 
a  cost  or  price  analysis  in  connection 
with  every  procurement  action  including 
contract  modifications.  The  method  and 
degree  of  analysis  depends  on  the  facts 
surrounding  the  particular  procurement 
situation,  but  as  a  starting  point, 
grantees'  shall  make  independent 
estimates  before  receiving  bids  or 
proposals.  A  cost  analysis  must  be 
performed  when  the  offeror  is  required 
to  submit  the  elements  of  his  estimated 
cost,  e.g..  under  professional,  consulting, 
and  architectural  engineering  services 
contracts.  A  cost  analysis  is  necessary 
when  adequate  price  competition  is 
lacking,  and  for  sole  source 
procurements,  including  contract 
modifications  or  change  orders,  unless 
price  resonableness  can  be  established 
on  the  basis  of  a  catalog  or  market  price 
of  a  commercial  product  sold  in 
substantial  quantities  to  the  general 
public  or  based  on  prices  set  by  law  or 
regulation.  A  price  analysis  must  be 
used  in  all  other  instances  to  determine 
the  reasonableness  of  the  proposed 
contract  price. 

(2)  If  profit  or  fee  is  included  in  the 
ptice,  grantees  and  subgrantees  shall 
negotiate  profit  as  a  separate  element  of 
the  price  for  each  contract  in  which 
there  is  no  price  competition  and  in  all 
cases  where  cost  analysis  is  performed. 
To  establish  a  fair  and  reasonable  profit, 
consideration  must  be  given  to  the 
complexity  of  the  work  to  be  performed, 
the  risk  borne  by  the  contractor,  the 
contractor's  investment,  the  amount  of 
subcontracting,  the  quality  of  its  record 
of  past  performance,  and  industry  profit 
rates  in  the  surrounding  geographical 
area  for  similar  work. 

(3)  Grantees  and  subgrantees  must 
incur  costs  or  prices  based  on  estimated 
costs  for  contracts  and  grants  or 
subgrants  only  to  the  extent  that  costs 
incurred  or  cost  estimates  included  in 
negotiated  prices  are  consistent  with 

Federal  cost  principles  (see  § 22). 

Grantees  may  reference  their  own  cost 
principles  that  comply  with  the 
applicable  Federal  cost  principles. 

(4)  The  cost  plus  a  percentage  of  cost 
and  percentage  of  construction  cost 
methods  of  contracting  shall  not  be 
used. 

(g)  Awarding  agency  review.  (1) 
Grantees  and  subgrantees  shall  make 
available,  when  asked  by  the  awarding 
agency,  technical  specifications  on 
proposed  procurements  where  the 
awarding  agency  believes  such  review 


is  needed  to  ensure  that  the  item  and/or 
service  specified  is  the  one  being 
proposed  for  purchase.  This  review 
generally  takes  place  prior  to  the  time 
the  specification  is  incorporated  into  a 
solicitation  document.  However,  if  the 
grantee  or  subgrantee  desires  to  have 
the  review  accomplished  after  a 
solicitafion  has  been  developed,  the 
awarding  agency  may  still  review  the 
specifications,  lliis  kind  of  review  is 
usually  limited  to  the  technical  aspects 
of  the  proposed  purchase. 

(2)  Grantees  and  subgrantees  shall,  on 
request,  make  available  for  awarding 
agency  pre-award  review  procurement 
documents,  such  as  requests  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.,  when: 

(i)  A  grantee's  or  subgrantee's 
procurement  procedures  or  operation 
fails  to  comply  with  the  procurement 
standards  in  this  section;  or 

(ii)  The  procurement  is  expected  to 
exceed  $25,000  and  is  to  be  awarded 
without  competition  or  only  one  bid  or 
offer  is  received  in  response  to  a 
solicitation;  or 

(iii)  The  procurement,  which  is 
expected  to  exceed  $25,000.  specifies  a 
"brand  name"  product;  or 

(iv)  The  proposed  award  over  $25,000 
is  to  be  awarded  to  other  than  the 
apparent  low  bidder  under  a  sealed  bid 
procurement;  or 

(v)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  $25,000. 

(3)  A  grantee  or  subgrantee  is  exempt 
from  the  pre-award  review  in  paragraph 
(g)(2]  of  this  section  if  the  awarding 
agency  determines  that  its  procurement 
systems  comply  with  the  standards  of 
this  section. 

(i)  A  grantee  or  subgrantee  may 
request  that  its  procurement  system  be 
reviewed  by  the  awarding  agency  to 
determine  whether  its  system  meets 
these  standards  in  order  for  its  system 
to  be  certified.  Generally,  these  reviews 
shall  occur  where  there  is  a  continuous 
high-dollar  funding,  and  procurement 
contracts  are  awarded  on  a  regular 
basis; 

(ii)  A  grantee  or  subgrantee  may  self- 
certify  its  procurement  system.  Such 
self-certification  must  not  limit  the 
awarding  agency's  right  to  survey  the 
system.  Under  a  self-certification 
procedure,  awarding  agencies  may  wish 
to  rely  on  written  assurances  from  the 
grantee  or  subgrantee  that  it  is 
complying  with  these  standards.  A 
grantee  or  subgrantee  will  cite  specific 
procedures,  regulations,  standards,  etc.. 
as  being  in  compliance  with  these 
requirements  and  have  its  system 
available  for  review. 


(h)  Bonding  requirements.  For 
construction  or  facility  improvement 
contracts  or  subcontracts  exceeding 
$100,000.  the  awarding  agency  may 
accept  the  bonding  policy  and 
requirements  of  the  grantee  or 
subgrantee  provided  the  awarding 
agency  has  made  a  determination  that 
the  awarding  agency's  interest  is 
adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  must  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  will, 
upon  acceptance  of  his  bid,  execute 
such  contractual  docimients  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillmdlnt  of  all  the 
contractor's  obligations  under  such 
contract.  ■ 

(3)  A  payment  bond  on  tlj^  part  of  the 
coatractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  law  of 
all  persons  supplying  labor  and  material 
in  the  execution  of  the  work  provided 
for  in  the  contract. 

(i)  Contract  provisions.  A  grantee's 
and  subgrantee's  contracts  must  contain 
provisions  in  paragraph  (i)  of  this 
section.  Agencies  may  require  changes, 
remedies,  changed  conditions,  access 
and  records  retention,  suspension  of 
work,  and  other  clauses  approved  by  the 
Office  of  Federal  Procurement  Policy. 

(1)  Administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  fat  such  sanctions 
and  penalties  as  may  be  appropriate 
(contracts  other  than  small  purchases): 

(2)  Termination  for  cause  and  for 
convenience  by  the  grantee  or 
subgrantee  including  the  manner  by 
which  it  will  be  effected  and  the  basis 
for  settlement  (all  contracts  in  excess  of 
$10,000); 

(3)  Compliance  with  Executive  Order 
11246  of  September  24, 1965  entitled 
"Equal  Employment  Opportunity,"  as 
amended  by  Executive  Order  11375  of 
October  13, 1967  and  as  supplemented  in 
Department  of  Labor  regulations  (41 
CFR  Part  60)  (all  construction  contracts 
awarded  in  excess  of  $10,000  by 
grantees  and  their  contractors  or 
subgrantees). 


(4)  Compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874)  as 
supplemented  in  Department  of  Labor 
regulations  (29  CFR  Part  3)  (all  contracts 
and  subgrants  for  construction  or 
repair). 

(5)  Compliance  with  the  Davis-Bacon 
Act  (40  U.S.C.  276a  to  a-7)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5)  (construction 
contracts  in  excess  of  $2,000  awarded 
by  grantees  and  subgrantees  when 
required  by  Federal  grant  program 
legislation). 

(6)  Compliance  with  Sections  103  and 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-330) 
as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  Part  5) 
(construction  contracts  awarded  by 
grantees  and  subgrantees  in  excess  of 
$2,000,  and  in  excess  of  $2,500  for  other 
contracts  that  involve  the  employment 
of  mechanics  or  laborers). 

(7)  Notice  of  agency  requirements  and 
regulations  pertaining  to  reporting. 

(8)  Notice  of  agency  requirements  and 
regulations  pertaining  to  patent  rights 
with  respect  to  any  discovery  or 
invention  which  arises  or  is  developed 
in  the  course  of  or  under  such  contract. 

(9)  Federal  requirements  and 
regulations  pertaining  to  copyrights  and 
rights  in  data. 

(10)  Access  by  the  grantee,  the 
subgrantee,  agency  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives  to 
any  books,  documents,  papers,  and 
records  of  the  contractor  which  are 
directly  pertinent  to  that  specific 
contract  for  the  purpose  of  making  audit, 
examination,  excerpts,  and 
transcriptions. 

(11)  Retention  of  all  required  records 
for  three  years  after  grantees  or 
subgrantees  make  final  payments  and 
all  other  pending  matters  are  closed. 

(12)  Compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  under  section  306  of  the  Clear  Air 
Act  (42  U.S.C.  1657(h)).  section  508  of  the 
Clean  Water  Act  (33  U.S.C.  1368). 
Executive  Order  11738,  and 
Environmental  Protection  Agency 
regulations  (40  CFR  Part  15).  (contracts, 
subcontracts,  and  subgrants  of  amounts 
in  excess  of  $100,000). 

(13)  Mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  state  ener^ 
conservation  plan  issued  in  compliance 
with  the  Energy  Policy  and 
Conser\'ation  Act  (Pub.  L  94-163). 

§ .37    Subgrants. 

(a)  StattfS.  Shall  follow  State  latv  and 
procedures  when  awarding  and 
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administering  subgrants  (whether  on  a 
cost  reimbursement  or  fixed  amount 
basis)  However,  States  are  not 
precluded  from  applying  the  provisions 
of  this  part  to  their  subgrantees.  States 
shall: 

(1)  Ensure  that  every  subgrant 
includes  any  clauses  required  by 
Federal  statute  and  executive  orders 
and  their  implementing  regulations; 

(2)  Ensure  that  subgrantees  comply 
with  requirements  imposed  upon  them 
by  Federal  statue  and  regulation: 

(3)  Ensure  that  a  provision  for 

compliance  with  S 42  is  placed  in 

every  cost  reimbursement  subgrant;  and 

(4)  Conform  any  advances  of  grant 
funds  to  subgrantees  substantially  to  the 
same  standards  of  timing  and  amount 
that  apply  to  cash  advances  by  Federal 
agencies. 

[b]  AH  other  grantees.  All  other 
grantees  shall  follow  the  provisions  of 
this  part  which  are  applicable  to 
awarding  agencies  when  awarding  and 
administrating  subgrants  (whether  on  a 
cost  reimbursement  or  fixed  amount 
basis.  Grantees  shall: 

(1)  Ensure  that  every  subgrant 
includes  a  provision  for  compliance  with 
this  part; 

(2)  Ensure  that  every  subgrant 
includes  any  clauses  required  by 
Federal  statute  and  executive  orders 
and  their  implementing  regulations;  and 

(3)  Ensure  that  subgrantees  comply 
with  requirements  imposed  upon  them 
by  Federal  statutes  and  regulations. 

(c)  Exceptions.  The  requirements 
throughout  this  part  that  are  imposed  on 
subgrantees  do  not  create  any  direct 
relationship  between  [agency)  and  a 
subgrantee,  unless  explicitly  stated.  By 
their  own  terms,  certain  provisions  of 
this  part  do  not  apply  to  the  award  and 
administration  of  subgrants: 

(1)  Section 10; 

(2)  Section 11; 

(3)  The  letter-of-credit  procedures 
specified  in  Treasury  Regulations  at  31 
CFR  Part  205,  cited  in  § 21;  and 

(4)  Section 50. 

§ 38    Intanglbl*  property  and  debt 

instruments. 

Title  to  intangible  property  and  debt 
instruments  acquired  under  a  grant  or 
subgrant  vests  upon  acquisition  in  the 
grantee  or  subgrantee  respectively.  The 
grantee  or  subgrantee  shall  use  that 
property  for  the  originally  authorized 
purpose,  and  the  grantee  or  subgrantee 
shall  not  dispose  of  or  encumber  the 
intangible  property  and  debt 
instruments  or  interests  in  the  intangible 
property  and  debt  instruments.  When  no 
longer  needed  for  the  originally 
authorized  purposes,  the  grantee  or 


subgrantee  shall  dispose  of  the  property 
as  provided  in  section 32(e). 

§c^_3«    Grant  property  trust  retattonship 
and  notices. 

Real  property,  equipment,  and 
intangible  property  and  debt 
instruments  that  are  acquired  or 
improved  with  Federal  grant  funds  are 
held  in  trust  by  the  grantee  or 
subgrantee  as  trustee  for  the 
beneficiaries  of  the  project  or  program 
under  which  the  property  was  acquired 
or  improved,  [agency]  may  require 
nongovernmental  grantees  to  place  liens 
or  other  appropriate  notices  of  record  to 
indicate  that  property  has  been  acquired 
or  improved  with  Federal  grant  funds, 
and  that  use  and  disposition  conditions 
apply  to  the  property. 

Reports,  Records,  Retention,  and 
Enforcement 

§ .40    Monitoring  and  reporting 

program  performance. 

(a)  Monitoring  by  grantees.  Grantees 
are  responsible  for  managing  the  day-to- 
day operations  of  grant  and  subgrant 
supported  activities.  Grantees  must 
monitor  grant  and  subgrant  supported 
activites  to  assure  compliance  with 
applicable  Federal  requirements  and 
that  performance  goals  are  being 
achieved.  Grantee  monitoring  must 
cover  each  program,  function  or  activity. 

(b)  Nonconstruction  performance 
reports.  If  [agency]  decides  that 
performance  information  found  in 
subsequent  applications  contains 
sufficient  information  to  meet  its 
programmatic  needs,  it  may  require  the 
grantee  to  submit  a  performance  report 
only  upon  expiration  or  termination  of 
grant  support.  Unless  waived  by 
[agency]  this  report  will  be  due  on  the 
same  date  as  the  final  Financial  Status 
Report. 

(1)  Grantees  shall  submit  annual 
performance  reports  unless  the 
awarding  agency  requires  quarterly  or 
semi-annual  reports.  However, 
performance  report  must  not  be  required 
more  frequently  than  quarterly.  Annual 
reports  shall  be  due  90  days  after  the 
grant  year,  quarterly  or  semi-annual 
reports  shall  be  due  30  days  after  the 
reporting  period.  The  final  performance 
reports  are  due  90  days  after  the 
expiration  or  termination  of  grant 
support.  If  a  grantee  submits  a  request 
justifying  the  need  for  extension  of  the 
due  date  for  any  performance  report 
[agency]  may  extend  the  due  date  for 
the  report.  In  addition,  [agency)  may 
waive  requirements  for  unnecessary 
performance  reports. 

(2)  Performance  reports  must  at  a 
minimum  contain,  for  each  grant,  brief 
information  on  the  following: 


(i)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period.  Where  the 
output  of  the  project  can  be  quantified,  a 
computation  of  the  cost  per  unit  of 
output  may  be  required  if  that 
information  will  be  useful. 

(ii)  The  reasons  for  slippage  if 
established  objectives  were  not  met. 

(iii)  Additional  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(3)  The  [agency]  shall  not  require 
grantees  to  submit  more  than  the 
original  and  two  copies  of  performance 
reports. 

(4)  Grantees  shall  adhere  to  the 
standards  in  this  section  in  prescribing 
performance  reporting  requirements  for  . 
subgrantees. 

(c)  Construction  performance  reports. 
For  the  most  part.  Federal  agencies  rely 
heavily  on  certified  percentage-of- 
completion  data  and  on-site  technical 
inspection  to  monitor  progress  under 
construction  grants  and  subgrants. 
[Agency]  may  require  additional  formal 
performance  reports  only  when 
considered  necessary,  but  never  more 
frequently  than  quarterly. 

(d)  Significant  developments.  Events 
may  occur  between  the  scheduled 
performance  reporting  dates  which  have 
significant  impact  upon  the  grant  or 
subgrant  supported  activity.  In  such 
cases,  the  grantee  shall  inform  [agency) 
as  soon  as  the  following  types  of 
conditions  become  known: 

(1)  Problems,  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  meet  the  objectives  of  the 
award.  This  disclosure  must  include  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(2)  Favorable  developments  that 
enable  meeting  time  schedules  and 
objectives  sooner  or  at  less  cost  than 
anticipated  or  producing  more  beneficial 
results  than  originally  planned- 

(e)  [agencies)  may  make  siteVisits  as 
warranted  by  program  needs. 

(f)  Waivers,  extensions.  (1)  [agencies] 
may  waive  any  performance  report 
required  by  this  part  if  not  needed. 

(2)  The  grantee  may  waive  any 
performance  report  from  a  subgrantee 
when  not  needed.  The  grantee  may 
extend  the  due  date  for  any  performance 
report  from  a  subgrantee  if  the  grantee  is 
still  able  to  meet  its  performance 
reporting  obligations  to  [agency]. 

§ 4t    Financial  reporting. 

(a)  General.  (1)  Except  as  provided  in 
paragraphs  (a)  (2)  and  (5)  of  this  section, 
grantees  shall  use  only  the  forms 


specified  in  paragraphs  (a)  through  (e)  of 
this  section,  and  such  supplementary  or 
other  forms  as  may  from  time  to  time  be 
authorized  by  OMB,  for: 

(i)  Submitting  financial  reports  to 
[agency),  or 

(ii)  Requesting  advances  or 
reimbursements  when  letters  of  credit 
are  not  used. 

(2)  Grantees  are  not  required  to  apply 
the  forms  prescribed  in  this  section  in 
dealing  with  their  subgrantees. 
However,  grantees  (other  than  States) 
shall  not  impose  more  burdensome 
requirements  on  subgrantees. 

(3)  Grantees  shall  follow  all 
applicable  standard  and  supplemental 
Federal  agency  instructions  approved  by 
OMB  to  the  extent  required  under  the 
Paperwork  Reduction  Act  of  1980  for  use 
in  connection  with  forms  specified  in 
paragraphs  (b)  through  (e)  of  this 
section,  [agency]  may  issue 
substantive  supplementary  instructions 
only  with  the  approval  of  OMB. 
[agency]  may  shade  out  or  instruct  the 
grantee  to  disregard  any  line  item  that 
[agency]  finds  unnecessary  for  its 
decisionmaking  purposes. 

(4)  Grantees  are  not  required  to 
submit  more  than  the  original  and  two 
copies  of  forms  required  under  this  part. 

(5)  [agency]  may  provide  computer 
outputs  to  grantees  to  expedite  or 
contribute  to  the  accuracy  of  reporting, 
[agency]  may  accept  the  required 
information  from  grantees  in  machine 
usable  format  or  computer  printouts 
instead  of  prescribed  forms. 

(6)  [agency]  may  waive  any  report 
required  by  this  section  if  not  needed. 

(7)  [agency]  may  extend  the  due  date 
of  any  financial  report  upon  receiving  a 
justified  request  from  a  grantee. 

(b)  Financial  Status  Report. — (1) 
Form.  Grantees  will  use  Standard  Form 
269  or  269A,  Financial  Status  Report,  to 
report  the  status  of  funds  for  all 
nonconstruction  grants  and  for 
construction  grants  when  required  in 
accordance  with  paragraph  (e)(2)(iii)  of 
this  section. 

(2)  Accounting  basis.  Each  grantee 
shall  report  program  outlays  and 
program  income  on  a  cash  or  accrual 
basis  as  prescribed  by  the  awarding 
agency.  IJF  [agency]  requires  accrual 
information  and  the  grantee's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  grantee 
shall  not  be  required  to  convert  its 
accounting  system  but  shall  develop 
such  accrual  information  through  an 
analysis  of  the  documentation  on  hand. 

(3)  Frequency,  [agency]  may  prescribe 
the  frequency  of  die  report  for  each 
project  or  program.  However,  the  report 
will  not  be  required  more  frequently 
than  quarterly.  If  [agency]  does  not 


specify  the  frequency  of  the  report,  it 
shall  be  submitted  annually.  A  final 
report  shall  be  required  upon  expiration 
or  termination  of  grant  support. 

(4)  Due  date,  (i)  When  reports  are 
required  on  a  quarterly  or  semiannual 
basis,  they  are  due  30  days  after  the 
reporting  period. 

(ii)  When  required  on  an  annual  basis, 
they  are  due  90  days  after  the  grant  year 
except  for  cases  where  [agency]  has 
extended  the  deadline  for  hquidation  of 

obligations,  as  provided  in  5  5 .23 

and .50.  In  such  instances,  the  report 

shall  be  due  90  days  after  the  extended 
deadTine. 

(iii)  Final  reports  are  due  90  days  after 
the  expiration  or  termination  of  grant 
support 

(c)  Federal  Cash  Transactions 
Report — (1)  Form,  (i)  For  grants  paid  by 
letter  of  credit.  Treasury  check  advances 
of  electronic  funds  transfer,  the  grantee 
^all  submit  the  Standard  Form  272, 
Federal  Cash  Transactions  Report,  and 
when  necessary,  its  continuation  sheet. 
Standard  Form  272a,  unless  the  terms  of 
the  award  exempt  the  grantee  irom  this 
requirement. 

(ii)  [agency]  uses  these  reports  to 
monitor  cash  advanced  to  grantees  and 
to  obtain  fi-om  grantees  disbursement  or 
outlay  information  for  each  grant.  The 
format  of  the  report  may  be  adapted  as 
appropriate  when  reporting  is  to  be 
accomplished  with  the  assistance  of 
automatic  data  processing  equipment 
provided  that  the  information  to  be 
submitted  is  not  changed  in  substance. 

(2)  Forecasts  of  Federal  cash 
requirements.  Forecasts  of  Federal  cash 
i%quirement8  may  be  required  in  the 
"Remarks"  section  of  the  report. 

(3)  Cash  in  hands  of  subgrantees. 
When  the  [agency]  considers  such 
action  necessary  and  feasible,  it  may 
require  the  grantees  to  report  the 
amount  of  cash  advances  in  excess  of 
three  days'  needs  in  the  hands  of  their 
subgrantees  or  contractors  and  to 
provide  short  narrative  explanations  of 
actions  taken  by  the  grantee  to  reduce 
the  excess  balances. 

(4)  Frequency  and  due  date.  Grantees 
shall  submit  the  report  no  later  than  15 
working  days  following  the  end  of  each 
quarter.  However,  where  an  advance 
either  by  letter  of  credit  or  electronic 
funds  transfer  is  authorized  at  an 
annualized  rate  of  one  million  dollars  or 
more,  the  [agency]  may  require  the 
report  to  be  submitted  within  15  working 
days  following  the  end  of  each  month. 

(d)  Request  for  advance  or 
reimbursement — (1)  Advance  payments. 
Requests  for  Treasury  check  advance 
payments  must  be  submitted  on 
Standard  Form  270,  Request  for 
Advance  or  Reimbursement.  (This  form 


must  not  be  used  for  drawdowns  under 
a  letter  of  credit,  electronic  funds 
transfer  or  when  Treasury  check 
advance  payments  are  made  to  the 
graiuee  automatically  on  a 
preoetermined  basis.) 

{zXReimbursements.  Requests  for 
reimbursement  under  nonconstruction 
grants  must  also  be  submitted  on 
Stanckrd  Form  270.  (For  reimbursement 
requpits  under  construction  grants,  see 
paragraph  (e)(1)  of  this  section.) 

(3)  The  frequency  for  submitting 
payment  requests  is  treated  in 
paragraph  (b)(3)  of  this  section. 

(e)  Outlay  report  and  request  for 
reimbursement  for  construction 
programs.  (1)  Grants  that  support 
construction  activities  paid  by 
reimbursement  method. 

(i)  Requests  for  reimbursement  under 
construction  grants  must  be  submitted 
on  Standard  Form  271,  Outlay  Report 
and  Request  for  Reimbursement  for 
Construction  Programs,  [agency]  may, 
however,  prescribe  the  Request  for 
Advance  or  Reimbursement  form, 
specified  in  paragraph  (d)  of  this 
section,  instead  of  this  form. 

(ii)  The  frequency  for  submitting 
reimbursement  requests  is  treated  in 
paragraph  (b)(3)  of  this  section. 

(2)  Grants  that  support  construction 
activities  paid  by  letter  of  credit, 
electronic  funds  transfer  or  Treasury 
check  advance. 

(i)  When  a  construction  grant  is  paid 
by  letter  of  credit,  electronic  funds 
transfer  or  Treasury  check  advances, 
the  grantee  shall  report  its  oudays  to  the 
[agency]  using  Standard  Form  271. 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs,  [agency]  shall  provide  any 
necessary  special  instruction.  However, 
frequency  and  due  date  are  governed  by 
paragraphs  (b)  (3)  and  (4). 

(ii)  When  a  construction  grant  is  paid 
by  Treasury  check  advances  based  on 
periodic  requests  from  the  grantee,  the 
advances  must  be  requested  on  the  form 
specified  in  paragraph  (d)  of  this 
section. 

(iii)  [agency]  may  substitute  the 
Financial  Status  Report  specified  in 
paragraph  (b)  of  this  section  for  the 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs. 

(3)  Accounting  basis.  The  accounting 
basis  for  the  Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Programs  are  to  be  governed  by 
paragraph  (b)(2]  of  this  section. 
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raqulrwiMnt*  for  records. 

(a]  Applicability.  (1)  This  section 
applies  to  all  financial  and 
programmatic  records,  supporting 
documents,  statistical  records,  and  other 
records  of  grantees  or  subgrantees 
which  are: 

(i)  Required  to  be  maintained  by  the 
terms  of  this  part,  program  regulations 
or  the  grant  award,  or 

(ii)  Otherwise  reasonbly  considered 
as  pertinent  to  program  regulations  or 
the  grant  award. 

(2)  This  section  does  not  apply  to 
records  maintained  by  contractors  or 
subcontractors.  For  a  requirement  to 
place  a  provision  concerning  records  in 
certain  kinds  of  contracts,  see 
§ .36{iK10). 

(b)  Length  of  retention  period.  (1) 
Except  as  otherwise  provided,  records 
must  be  retained  for  three  years  from 
the  starting  date  specified  in  paragraph 
(c)  of  this  section. 

(2)  If  any  Utigation,  claim,  negotiation, 
audit  or  other  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  must  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 

(3)  To  avoid  duplicate  recordkeeping, 
awarding  agencies  may  make  special 
arrangements  with  grantees  and 
subgrantees  to  retain  any  records  which 
are  continuously  needed  for  joint  use. 
The  awarding  agency  shall  request 
transfer  of  records  to  its  custody  when  it 
determines  that  the  records  possess 
long-term  retention  value.  When  the 
records  are  transferred  to  or 
maintanined  by  [agency]  the  3-year 
retention  requirement  does  not  apply  to 
the  grantee  or  subgrantee. 

(c)  Starting  date  of  retention  period — 
(1)  General.  When  grant  support  is 
continued  or  renewed  at  annual  or  other 
intervals,  the  retention  period  for  the 
records  of  each  funding  period  starts  on 
the  day  the  grantee  or  subgrantee 
submits  to  the  awarding  agency  its 
single  or  last  expenditure  report  for  that 
period.  However,  if  grant  support  is 
continued  or  renewed  quarterly,  the 
retention  period  for  each  year's  records 
starts  on  the  day  the  grantee  submits  its 
expenditure  report  for  the  last  quarter  of 
the  Federal  fiscal  year.  In  all  other 
cases,  the  retention  period  starts  on  the 
day  the  grantee  submits  its  final 
expenditure  report.  If  an  expenditure 
report  has  been  waived,  the  retention 
period  starts  on  the  day  the  report 
would  have  been  due. 

(2)  Real  property  and^aipment 
records.  The  retention  penod  for  real 


property  and  equipment  records  starts 
from  the  date  of  the  disposition  or 
replacement  or  transfer  at  the  direction 
of  the  awarding  agency. 

(3)  Records  for  income  transactions 
after  grant  or  subgrant  support  In  cases 
where  grantees  must  report  income  after 
the  period  of  grant  support,  the  retention 
period  for  the  records  pertaining  to  the 
income  earned  during  that  period  starts 
at  the  end  of  the  grantee's  fiscal  year  in 
which  the  income  is  earned. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  This  paragraph 
applies  to  the  following  types  of 
documents,  and  their  supporting  records: 
indirect  cost  rate  computations  or 
proposals,  cost  allocation  plans,  and  any 
similar  accounting  computations  of  the 
rate  at  which  a  particular  group  of  costs 
is  chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
beneHt  rates). 

(i)  If  submitted  for  negotiation.  If  the 
proposal,  plan,  or  other  computation 
must  be  submitted  to  [agency]  (or  to  the 
grantee)  to  form  the  basis  for 
negotiation  of  the  rate,  then  the  3-year 
retention  period  for  its  supporting 
records  starts  on  the  date  of  such 
submission. 

(ii)  If  not  submitted  for  negotiation.  If 
the  proposal,  plan,  or  other  computation 
is  not  required  to  be  submitted  to 
[agency]  (or  to  the  grantee)  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal  plan,  or 
computation  and  its  supporting  records 
starts  at  end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan  or  other  computation. 

(d)  Substitution  of  microfilm.  Copies 
made  by  microfilming,  photocopying,  or 
similar  methods  may  be  substituted  for 
the  original  records. 

(e)  Access  to  records — (1)  Records  of 
grantees  and  subgrantees.  The  awarding 
agency  and  the  Comptroller  General  of 
the  United  States,  or  any  of  their 
authorized  representatives  has  the  right 
of  access  to  any  pertinent  books, 
documents,  papers,  or  other  records  of 
grantees  and  subgrantees  which  are 
pertinent  to  the  grant  in  order  to  make 
audits,  examinations,  excerpts,  and 
transcripts. 

(2)  Expiration  of  right  of  access.  The 
rights  of  access  in  this  section  must  not 
be  limited  to  the  required  retention 
period  but  shall  last  as  long  as  the 
records  are  retained. 

(f)  Restrictions  on  public  access.  The 
Federal  Freedom  of  Information  Act  (5 
U.S.C.  552)  does  not  apply  to  records 
owned  and  possessed  by  the  grantee. 
Unless  required  by  Federal,  State,  or 
local  law,  grantees  and  subgrantees  are 
not  required  to  permit  public  access  to 
their  records. 


^43    Enforcamant 


§- 

(a)  Remedies  for  noncompliance.  If  a 
grantee  or  subgrantee  materially  fails  to 
comply  with  any  term  of  an  award, 
whether  stated  in  a  Federal  statute  or 
regulation,  an  assurance,  in  a  State  plan 
or  application,  a  notice  of  award,  or 
elsewhere,  the  awarding  agency  may 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee 
or  more  severe  enforcement  action  by 
the  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  matching  credit  for)  all  or  part 
of  the  cost  of  the  activity  or  action  not  in 
compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program. 

(4)  Withhold  further  awards  for  the 
program,  or 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings,  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  grantee  or 
subgrantee  an  opportunity  for  such 
hearing,  appeal,  or  other  administrative 
proceeding  to  which  the  grantee  or 
subgrantee  is  entitled  under  any  statute 
or  regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  grantee  or  a 
subgrantee  resulting  from  obligations 
incurred  by  the  grantee  or  subgrantee 
during  a  suspension  or  after  termination 
of  an  award  are  not  allowable  unless 
the  awarding  agency  expressly 
authorizes  them  in  the  notice  of 
suspension  or  termination  or 
subsequently.  Other  grantee  or 
subgrantee  costs  during  suspension  or 
after  termination  which  are  necessary 
and  not  reasonably  avoidable  are 
allowable  if: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
grantee  or  subgrantee  before  the 
effective  data  of  suspension  or 
termination,  are  not  in  anticipation  of  it, 
and,  in  the  case  of  a  termination,  are 
noncancellable,  and. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  Debarment  and 
Suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  grantee  or  subgrantee  from 


"Debarment  and  Suspension"  under 
E.0. 12549  (see  S 35). 

§ .44    Tarmlnation  for 


convenlafica. 

Except  as  provided  in  §  — .43  awards 
may  be  terminated  in  whole  or  in  part 
only  as  follows: 

(a)  By  the  awarding  agency  with  the 
consent  of  the  grantee  or  subgrantee  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated;  or 

(b)  By  the  grantee  or  subgrantee  upon 
sending  to  the  awarding  agency  written 
notification,  setting  forth  the  reasons  for 
such  termination,  the  effective  date,  and 
the  portion  to  be  terminated,  in  the  case 
of  partial  termination.  However,  if  the 
awarding  agency  determines  in  the  case 
of  partial  termination  that  the  remaining 
portion  of  the  award  will  not  accomplish 
the  purposes  for  which  the  award  was 
made,  it  may  terminate  the  award  in  its 
entirety  under  either  S  — -43  or 
paragraph  (a)  of  this  section. 

Subpart  Q— After-The-Grant 
Requirements 

§ .50    Ciosaout 

(a)  General  [agency]  shall  close  out 
the  award  when  it  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  grant  has  been 
completed. 

(b)(1)  Liquidation  of  obligations.  A 
grantee  shall  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  days  after  the  end  of  the  funding    ^.^ 
period  (or  other  period  specified  in  a 
program  regulation). 

(2)  [agency]  may  extend  this  deadline 
at  the  request  of  the  grantee. 

(c)  Reports.  Within  90  days  after  the 
expiration  or  termination  of  the  grant  (or 
as  specified  in  program  regulations),  the 
grantee  shall  submit  all  financial, 
performance,  and  other  reports  required 
as  a  condition  of  the  grant.  Upon  request 
by  the  grantee,  [agencies]  may  extend 
this  timeframe.  These  may  include  but 
are  not  limited  to: 

(1)  Final  performance  or  progress 
report. 

(2)  Financial  Status  Report  (SF269)  or 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs  (SF-271)  fas  applicable.) 

(3)  Final  request  for  payment  (SF~270j 
(if  applicable). 

(4)  Invention  disclosure  (if 
applicable). 

(5)  Federally-owned  property  report: 

In  accordance  with  § 32(f),  a 

grantee  shall  submit  an  inventory  of 
federally  owned  property  (as  distinct 


from  property  acquired  with  grant 
funds)  for  which  it  is  accountable 
because  of  the  grant  and  request 
disposition  instructions  from  the 
[agency]  of  property  no  longer  needed. 

(d)  Cost  adjustment.  Within  90  days 
after  receipt  of  reports  in  paragraph  (c) 
of  this  section,  [agency]  shall  make 
upward  or  downward  adjustments  to 
the  allowable  costs. 

(e)  Cash  adjustments.  (1)  [agency] 
shall  make  prompt  payment  to  the 
grantee  for  allowable  reimbursable 
costs. 

(2)  The  grantee  shall  immediately 
refund  to  [agency]  any  balance  of 
unobligated  (unencumbered)  cash 
advanced  that  is  not  authorized  to  be 
retained  for  use  on  other  grants. 

(f)  Continuing  awards.  A  grantee 
administering  one  or  more  grants  on  a 
continuing  basis  shall  make  an  fiscal 
year  annual  accounting  of  ongoing  graift 
operations  which  shall  include  the 
requirements  of  paragraphs  (b),  (c)(1), 
(c)(3)  and  (c)(5)  of  this  section. 


§- 


.51    Later  disallowances  and 


adjustments. 

The  closeout  of  a  grant  does  not 
,  affect: 

(a)  The  right  of  [agency]  to  disallow 
costs  and  recover  funds  on  the  basis  of  a 
later  audit  or  other  review; 

(b)  The  obligation  of  the  grantee  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions; 

(c)  Records  retention  as  required  in 
§ 42; 

~'\^  Property  management 


requirements  in  §  § 

§ : 32;  and 

(e)  Audit  requirements  in 
§ 26. 


.31  and 


§. 


.52    Collection  of  amounts  due. 


(a)  Any  funds  paid  to  a  grantee  in 
excess  of  the  amount  to  which  the 
grantee  is  finally  determined  to  be 
entitled  under  the  terms  of  the  award 
constitute  a  deBt  to  the  Federal 
Government.  Bmot  paid  within  a 
reasonable  period  after  demand,  the 
Federal  agency  may  reduce  the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  request  for 
reimbursements, 

(2)  Withholding  advance  payments 
otherwise  due  to  the  grantee,  or 

(3)  Other  action  permitted  by  law. 
V^(b)  Except  where  otherwise  provided 

by  statutes  or  regulations,  the  [agency] 
shall  charge  interest  on  an  overdue  debt 
in  accordance  with  the  Federal  Claims 
Collection  Standards  (4  CFR  Ch.  II). 


Subpart  E— Entitlement  [Reserved] 

Subpart  F— Special  Provisions  for 
Researcti  and  Other  Programs 

§ .70    Scope  of  subpart 


This  subpart  establishes  provisions 
that  [agency]  applies  to  some  grants  for 
research  and  other  programs,  [agency] 
speciHes  the  application  of  these  . 
provisions  in  regulations  or  grant 
awards. 

§ .71    Special  provisions. 

The  following  special  provisions  shall 
apply  to  grants  subject  to  this  subpart: 

(a)  The  requirement  for  prior  approval 
of  expenditures  under  the  applicable 
cost  principles  does  not  apply. 

(Sees 22(b)). 

(b)  Prior  approval  is  required  for 
preagreement  costs  incurred  more  than 
90  days  before  the  beginning  date  of  the 
award.  The  grantee  incurs  costs  at  its 
own  risk  should  Federal  funding  not 
occur. 

(c)  The  grantee  may  extend  a  project 
without  prior  approval  for  a  period  not 
to  exceed  12  months  after  the  expiration 
of  the  funding  period  if: 

(1)  The  extension  does  not  require  the 
obligation  by  [agency]  of  additional 
Federal  funds; 

(2)  The  extension  does  not  involve 

any  change  in  the  approved  objectives        j 
or  scope  of  the  project;  and 

(3)  The  grantee  notifies  the  [agency]  in 
writing  at  least  10  days  before  the  end  of 
the  funding  period. 

(d)  A  grantee  may  carry  over  from  one 
funding  period  to  the  next  funding 
period  any  unobligated  balance  of 
funds.  [Agency]  may  require  the  grantee 
to  notify  (agency]  (e.g.,  on  the  Financial 
Status  Report)  of  the  amount  of  the 
unobligated  balance  that  was  carried 
over. 

Subpart  G — Special  Provisions  for 
Grants  and  Subgrants  to  Commercial 
Organizations 


§ 


.80    Scope  of  subpart 


(a)  This  subpart  contains  provisions 
that  apply  to  grants  and  subgrants  to 
commercial  organizations.  These 
provisions  are  in  addition  to  other 
applicable  portions  of  this  part,  or  are 
exceptions  for  awards  to  organizations 
from  other  provisions  of  this  part 

§ .81    Prohibition  aganist  fee  or  profit. 

Attention  is  directed  to  § 22(a), 

which  provides,  in  effect  that  no  grant 
funds  may  be  paid  as  fee  or  profit  to 
grantee  or  subgrantee. 
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§ .82    Real  property  and  equipment. 

(a)  Scope  (1)  This  section  applies  to 
real  property  and  equipment  that  are 
acquired  under  a  grant  or  subgrant  to  a 
commercial  organization. 

(2)  A  grantee  that  is  not  a  commercial 
organization  may  take  title  to  property 
acquired  under  a  subgrant  to  a 
commercial  organization.  If  a  grantee 
takes  title  to  such  property,  the  property 
will  be  considered  as  acquired  by  the 
grantee  under  its  grant,  and  this  section 
will  not  apply  to  the  property. 

(b)  Applicable  rules.  (l)(i)  Property 
subject  to  this  section  is  exempt  from 

§§ 31 32 38  and 39. 

Instead  the  clause  entitled  "Government 
Property"  in  48  CFR  52.245-5  is  deemed 


UMI 


to  be  in  every  grant  or  subgrant  to  a 
commercial  organization  and  property 
purchased  with  grant  funds  is  treated  as 
"Government  furnished  property"  under 
that  clause. 

(ii)  For  the  purpose  of  paragraph 
(b)(l)(i)  of  this  section,  the  terms 
"contract"  and  its  derivatives  in  that 
clause  are  considered  to  refer  to  the 
grant  or  subgrant  under  which  the 
property  is  acquired,  "subcontract"  and 
its  derivatives  to  refer  to  any  subaward 
under  that  grant  or  subgrant,  and 
"contracting  Officer"  to  refer  to  the 
authorized  [awarding]  official. 

(2)  Records  subject  to  the  Government 
Property  clause  are  exempt  from 
§ 42. 


(c)  Approval  for  acquisition.  A 
grantee  or  subgrantee  shall  not  acquire 
property  to  be  subject  to  this  section 
without  the  prior  approval  of  the 
awarding  agency. 

§ 83    Program  Income. 

The  additional  costs  alternative 
described  in  §  — .25(g)  may  not  be 
applied  to  general  program  income 
earned  by  a  grantee  that  is  a  commercial 
organization. 
[FR  Doc.  88-25344  Filed  ll-3-«8;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-81014A;  FRL-3456-7] 

TSCA  Chemical  Substance  Inventory; 
Removal  of  45  Incorrectly  Reported 
Chemical  Substances  From  the  TSCA 
Inventory 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA.  in  an  earlier  notice 
published  in  the  Federal  Register  of 
January  14, 1988  (53  FR  949),  announced 
its  intent  to  remove  from  the  toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  49 
chemical  substances  which  were 
believed  to  have  been  incorrectly 
reported  and  listed.  Fourteen  comments 
were  received  in  response  to  the  January 
14. 1988  notice.  EPA  has  determined  that 
four  of  the  chemical  substances 
mentioned  in  the  January  14, 1988  notice 
have  been  in  manufacture  prior  to  the 
date  of  the  notice  and  the  remaining  45 
chemical  substances  were  incorrectly 
reported  and  listed  on  the  Inventory. 
Accordingly,  the  45  chemical  substances 
are  deleted  from  the  TSCA  Inventory  as 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Acting  Director,  TSCA 
Assistant  Office  {TS-799),  Office  of' 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St.. 
SW..  Washington,  DC  20460,  (202)  554- 
1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

EPA  announced  in  the  Federal 
Register  of  January  14, 1988  (53  FR  949), 
its  intent  to  remove  from  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  49 
chemical  substances  which  were 
believed  to  have  been  incorrectly 
reported  and  listed.  Prior  to  the  January 
14, 1988  notice,  persons  who  had 
originally  reported  the  49  chemical 
substances  informed  EPA  that  the 
chemical  identities  they  reported  to  EPA 
and  included  on  the  Inventory  were 
incorrect.  The  correct  identities  for  these 
49  chemical  substances  have  been 
provided  by  the  original  submitters  and 
added  to  the  Agency's  Master  Inventory 
File.  EPA  reviewed  each  of  these  49 
chemical  substances,  as  originally 
reported,  to  determined  whether  any 
other  person  had  also  reported  the  same 
chemical  substance  for  the  Inventory. 
No  other  manufacturers  were  found  at 
the  time.  Therefore,  in  accordance  with 


established  EPA  guidelines  stating  that 
an  erroneously  or  incorrectly  reported 
chemical  substance  should  be  removed 
from  the  Inventory.  EPA  announced  its 
intent  in  the  Federal  Register  of  January 
14, 1988. 

The  Federal  Register  notice  of  January 
14, 1988,  solicited  pubhc  comments  on 
the  proposed  removal  action.  The 
Agency  was  specifically  interested  in 
knowing  whether  any  of  the  49  chemical 
substances  had  been  manufactured, 
imported,  or  processed  for  TSCA 
commercial  purposes  other  than 
research  and  development,  as  defined  in 
the  Inventory  Reporting  Regulations  (40 
CFR  Part  7810.2(p)),  by  anyone  during 
the  period  of  January  1, 1975  through 
January  14, 1988.  The  Agency  was  also 
interested  to  know  whether  any  person 
could  show  that  any  of  the  49  chemical 
substances  could  have  been  properly 
reported  for  the  Inventory.  EPA  also 
solicited  comments  from  anyone  who 
believed  that  any  of  the  chemical 
substances  should  not  be  removed  from 
the  TSCA  Inventory  for  any  reason. 

EPA  received  14  comments,  including 
a  congressional  inquiry,  in  response  to 
the  January  14, 1988  Federal  Register 
notice.  Except  for  one  of  the 
commenters,  all  others  requested  that 
certain  chemical  substances  not  be 
removed  from  the  Inventory.  One 
comment,  contributed  by  the  submitter 
of  six  of  the  chemical  substances 
included  in  the  notice,  expressed 
approval  for  the  deletion  of  these  six 
chemical  substances  since  these 
submissions  had  already  been  corrected 
and  the  chemical  substances  were  not 
being  manufactured  by  this  company. 

B.  Substances  Not  To  Be  Removed 

After  reviewing  the  comments 
received,  the  Agency  has  decided  not  to 
remove  from  the  Inventory  the  chemical 
substances  identified  by  the  following 
Chemical  Abstracts  Service  (CAS) 
Registry  Numbers  and  Index  Names: 

12237-62-6 C.l.  Pigment  Violet  27. 

25035-84-1 Propanoic       acid,       ethenyl 

ester,  homopolymer. 

37589-89-4 poly(oxy-l,2-ethanediyl),. 

alpha. -(3-chloro-2- 
hydroxy  propyl)-. omega. - 
(3-chlo^o-2- 
hydroxypropoxy)-. 

68611-64-3 Urea,  reaction  products  with 

formaldehyde. 


The  submitters  of  the  comments 
concerning  these  four  chemical 
substances  provided  evidence  to 
indicate  that  these  substances  have 
been  in  commercial  production  prior  to 
January  14, 1988.  Upon  a  careful  review 
of  the  evidence  submitted,  the  Agency 


has  determined  that  the  four  chemical 
substances  should  remain  on  the 
Inventory  and  premanufacture 
notifications  (PMN)  will  therefore  not  be 
required  for  the  manufacture  of  these 
substances. 

C.  Substances  That  Are  Removed  From 
the  Inventory 

One  of  the  commenters.  requested 
that  the  Agency  do  not  delete  a  specific 
chemical  from  the  Inventory.  The 
Agency  reviewed  the  information 
available  regarding  this  chemical 
substance  and  the  circumstances 
surrounding  its  inclusion  in  the  January 
14, 1988  notice.  It  was  decided  that  this 
substance  should  be  removed  from  the 
Inventory  since  its  inclusion  in  the 
January  14, 1988  notice  was  the  result  of 
a  valid  request  for  Inventory  correction 
from  the  original  submitter,  and  there 
was  no  evidence  to  show  that  this 
chemical  substance  has  been 
manufactured  or  imported  into  the 
United  States  since  January  1, 1975. 

The  Agency  also  concluded  that  the 
remaining  44  chemical  substances  have 
not  been  manufactured,  imported,  or 
processed  for  TSCA  commercial 
purposes  since  January  1, 1975,  and  thus 
were  not  and  are  not  eligible  for  the 
Inventory.  Effective  with  the  publication 
of  this  document,  the  45  chemical 
substances  are  removed  from  the 
Inventory — the  presence  of  their  names 
in  any  previously  published  version  of 
the  Inventory  notwithstanding.  PMN 
requirements  of  section  5(a)  of  TSCA 
would  apply  to  future  manufacture  or    , 
import  of  any  of  these  45  chemical 
substances.  The  chemical  substances 
that  are  removed  from  the  Inventory  are 
listed  below  in  ascending  CAS  Registry 
Number  sequence.  Each  of  the  45 
chemical  substances  is  further  identified 
by  its  corresponding  CAS  Index  Name: 

Chemical  Substances  Removed  From  the 
TSCA  Inventory 

136-83-4 Phenol,  2-nonyl-. 

5462-71-5 Benzeneacetic       acid,        4- 

cyano-. 

17736-40-2 1.3-Benzenediol,  compd. 

with  1,3,5. 7-tetraazatncy- 
clo[3.3.1.1^,'l  decane. 

18342-69-3 2.4.11,13- 

Tetraazatetradecane  dii- 
midamide,  A',A'"-dihexyl- 
3.12-diimino-,  dihydroch- 
loride. 

22573-93-9 2,4,11.13- 

Tetraazatetradecane  dii- 
midamine,  A/,/V"-bis(2-eth- 
ylhexyl)-3,12-diimino. 

24925-59-5 Benzenamine,    4-nonyI-A'-(4- 

nonylphenyl)- 

24969-07-1 Oxirane,     ethyl-,     homopo- 
lymer. 


35428-64-9.. 


36089-06-2.. 


,16089-48-2.. 


38974-68-4.. 


40195-82-2... 

I 
.'il233-77-3.., 


51728-14-4.. 


55157-26-1 1 


.'15782-90-6.. 
S7444-70-9.. 
b3ftt3-88-5.. 


66794-58-9.. 


fi77a«M10-4. 


67-86-03-2.. 

I 
67859-91-0.. 


2-Butenedio)c  acid  (£)-, 
polymer  with  1.3-butadi- 
ene,  ethenylbenzene  and 
2-hydroxyethyl  2-propen- 
oate. 

2-Propenoic  acid,  polymer 
with  1.3-butadiene,  ethen- 
ylbenzene and  2-hydrox- 
yethyl 2-prupenoate. 

Bufanedioic  acid,  methyl- 
ene-, polymer  with  1,3-bu- 
tadiene.  ethenylbenzene 
and  2-hydroxyethyl  2-pro- 
penoate. 

2-Propenolc  acid,  2-methyl-, 
polymer  with  A'-fbutoxy- 
methyl)-2-propenHmide, 
butyl  2-propenoate,  ethen- 
ylbenzene and  methyl  2- 
methyl-2-propenoate. 

[.-Glutamic  acid.  .'V-(4-iodo- 
benzoyl)-. 

l-Propene.3.3.3-trinuoro-2- 
(trifluoromethyl)-.  polymer 
with  ethene. 

Propanoic  acid.  3-methyl- 
phenyl  ester 

Phenol.        2  (bis{4-hydroxy- 
phenyl)  methyl)-. 
3Isobenzofurandione,5,5'- 
carbonylhis-.  polymer 

with    3-elhynyl    benzena- 
mine and  3,3-(l,3-phenyl- 
ene 
bis(oxy)|bis(benzenamine] 

Benzenamine,  4-isononyl-A'- 
{4-isononylphenyl)- 

I.-Clutamic  arid,  Af-(4-chlor- 
obenzf)yl!- 

2(.'<W)-Furanorie,       dihydro-, 
polymer    with    Af-(2-amin- 
oethyljA''-(2-((2- 
«minoethyl)aminoleihylj- 
1,2-elhane  diamine  and  X- 
(2-aminoethyl)-1.2- 
ethanediamine. 

Sorbitan.  monoisooctade- 
canoate.  poly(oxy-l,2-eth- 
anediyi)  derivs. 

Butanedioic  acid,  methyl- 
ene-, polymer  with  1,3-bu- 
tadiene  and  1.1-dichlor- 
oethene. 

O.Mrane.2.2'-(||2- 
(oxyranylmethoxy) 
phenyl]methylenejbis|4. 1- 
phenylene 
oxymethylenejjbis-. 

1.3-Benzenedicarboxylic 
acid,  polymer  with  1,4- 
benzenedicarboxylic  acid. 
2-ethyl-2-(hydroxymethyl)- 
1,3-propanediol  and  2,2.4- 
trimelhyl-l,3-pentanediol 


67893-13-4 Poly(oxy-1.2- 

ethanediyl),.alpha.- 
|((cyclohexylamino)mef  hy  I  ] 
4-isononylphenylJ- 
.omega.-hydroxy-. 

67905-97-9 2-Propenamide,         polymer 

with  A^,Af-di-2-propenylcy- 
clohexanamine. 

67969-72-6 Oxirane,2,2 -[((2- 

(oxiranylmethoxy) 
phenyl]methylene|b)8(4.1- 
phenylene 

oxymethyleneljbis-,  poly- 
mer with  l,3-dii30cyanato- 
methylbenzene. 

68003-36-1 Benzenesulfonamide.  2- 

amino-A'-ethyl-5-melhyl- 
A'-phenyl-. 

68071-12-5 Nonanedioic    acid,    polymer 

with  2,2  dimethyl-l,3-pro- 
panediol,  benzoate. 

68214-14-2 1,3-Berzenedicarboxylic 

acid,  bis  (2-hydroxyethyl) 
ester,  polymer  with  tetra- 
hydro-2,5-dioxo-3- 
furansulfonic  acid, 

68296-56-6 Hexanedioic    acid,    polymer 

with  2-ethylhexyl  2-pro- 
penoafe.  2,5-furandione 
and  1.2-propanediol. 

68389-96-8 • Soybean   oil.    polymer   with 

allyl  ale,  glycerol,  iso- 
phthaiic  acid.  Me  methac- 
r>'late.  styrene  and  tereph- 
ihalic  acid. 

t*«45H-46-8" Paraffin  waxes  and  Hydro- 
carbon waxes,  polymers 
with  mclamine  and  meth- 
ylolated  octadecvlurea. 

68515-66-2- Cellulose.     2-hydrcxypropyl 

elher,  reaction  products 
with  elhylenimine. 

70210-02-5 2-Naphlhaienesulfonic    acid. 

7-amino-5-(j4-((2-bromo-l- 
oxo-2-propen>  1)   amino|-2 
((4-mcthyl-3-sulfophenyl) 
sulfonyllphenyljazo)-,   di.s 
odium  r.ait. 

70644-5O-7  2  Propen-1-aminium.  A^..V-di- 

methyl-A'-2-propenyl-. 
chloride,      polymer     with 
methyl  2-methyl-2-propen- 
*  oate  and  2-propenamidc. 

70644-52-0 Methanaminium,     A'.,V,.V  tri- 

methyl  l-[(l-oxo-2- 
propenyl)amino]-,        chlo- 
ride, polymer  with  ethenyl 
benzene    and    2-propena- 
mide. 

70644-54-1 Metharaminium„V..A/:.V- 

trimethyl-l-((l-oxo-2- 
propenyl)amino]-.  bro- 

mide, polymer  with  eihen- 
,  ylbenzene  and  2-propena- 

mide. 
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70644-55-2 2-Propen-l-aminiumJV.A^- 

dimelhyl-^-2-propenyl-, 
chloride,     polymer     with 
ethenylbenzene  and  2-pro- 
penamide. 

72845-92-2 Formaldehyde.  polymer 

with  3-methylphenol  and 
nonylphenol. 

72854-4&-1 Cuprate(3-).       [3-hydroxy-4- 

[(2-hydroxy-5-([2- 
jsulfooxylethyl) 
sulfonyl]phenyl)azoJ-2,7- 
naphthalene  disulfon- 

ato(5-)|-,  trisodium. 

73297-.T6-6. Cuprate(l-),14- 

l|dihydroxy({2-hydroxy- 
3.5- 

dinitrophenyl)azo|phenyl)azo| 
benzenesulfonato       (3-))-, 
hydrogen. 

73309-48-5 8.16-P\'ranthrenedione.2.10- 

Schloro. 

73758-66-4 2-EBtenedioic       acid       (£}-. 

polymer  with  1.3  butadi- 
ene. 1.1-dichloro  ethene 
and  2-propenoic  acid. 

76822-91-8* Butanamide.2.2-[(3.3 

dicholoro     (l.l-biphenylj- 
4.4'-diyl)bis(azo)|bis|3- 
0KO-MN'-bis(o-anihy\  and 
phenyl)  derivs. 

83137-17-1 3Piperidinemethanesulfonic 

acid.   ,5-{l5-||4-chloro-6-[(3 
sulfophenyi)amino)-1.3,5- 
triazin-2-yl|amino|-2- 
sulfophenylJazo)-l-ethyl-2 
hydroxy -4-methyl-6-oxo-, 
trisodium  salt. 

'CAS  Registry  Numbcni  followed  by  an  asterisk 
represent  cnemical  substances  of  unknown  or  vuri- 
able  ccimposition.  complex  reaction  products,  or 
bioloeiciil  materials  These  substances  have  non- 
specific registrations  and  lack  a<  epied  molecular 
formula  representations 

Accordingly,  the  45  chemical 
substances  listed  above  are  deleted 
from  the  TSCA  Inventory  as  of 
November  4, 1988. 

Dated:  September  1.  1988. 
Victor ).  Kimm. 

Acting  Assistant  Administrator.  Office  of 
Pesticides  and  Toxic  Substances. 
[FR  Doc.  88-22487  Filed  11-3-88;  645  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  end  Inspection  Service 

9  CFR  Parts  301. 302, 303, 305, 306, 
307,  308,  312,  314,  316,  317,  318,  320, 
322,  325,  327. 331, 335.  and  381 

[Docket  No.  87-020P] 

Implementation  of  Improved 
Processing  inspection 

AQENCy:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Pi  oposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  various  provisions  of  the  Federal 
meat  inspection  regulations  and  the 
poultry  products  inspection  regulations 
to  accommodate  improvements  planned 
for  its  system  of  inspection  as  applied  to 
establishments  that  prepare  meat  food 
products  and/or  process  goultry 
products  beyond  8laughl(plipnd 
evisceration.  The  changes  proposed  in 
the  Federal  inspection  system  rely  in 
part  on  1986  amendments  to  the  federal 
Meat  Inspection  Act  (FMIA)  (2J  U.S.C. 
601  et  seq.]  and  is  authorized  by  the 
Poultry  Products  Inspection  Act  (PPIA) 
{21  U.S.C.  451  et  seq.).  The  1986    "' 
amendments  permit  the  exercise  of 
greater  discretion  by  the  Secretary  of 
Agriculture,  through  the  Administrator 
of  FSIS,  in  utilizing  inspection  program 
resources  to  perform  inspection  in  each 
establishment  more  closely  related  to 
the  health  and  economic  risks  that 
establishment  presents  to  the  food 
supply.  (21  U.S.C.  455(b)  and  606(a)). 
including  the  discretion  to  provide  less 
than  daily  inspection  coverage. 
Therefore,  the  Federal  meat  and  poultry 
products  inspection  regulations  must  be 
amended  to  reflect  a  system  of 
inspection  in  which  the  frequency  and 
manner  of  inspection  may  vary  among 
inspected  establishments.  These 
changes  include  modifications  to 
various  rules  governing  agency 
organization,  procedure  and  practice, 
the  revision  of  terminology  in  existing 
regulations  incompatible  with  those 
changes,  and  the  addition  of  rules 
describing  the  essential  criteria  to  be 
used  by  FSIS  in  determining  the 
conditions  and  methods  af  inspection 
coverage  in  establishments  preparing 
meat  food  products  and/or  further 
processing  poultry  products.  The 
responsibility  of  regulated  industry 
members  to  prepare  or  process  meat 
food  products  or  poultry  products  only 
in  compliance  with  the  requirements  of 
the  FMIA  or  PPIA  and  the  prohibitions 
against  transactions  in  adulterated  or 
misbranded  products  or  products 


required  to  be  inspected  unless  they 
have  been  inspected  and  passed  (21 
U.S.C.  458(a)  and  610)  is  unchanged.  The 
standards  for  determining  whether  a 
meat  food  product  or  poultry  product  is 
adulterated  or  misbranded  (21  U.S.C. 
453  (g)  and  (h)  and  601  (m)  and  (n))  also 
are  unchanged. 

DATE:  Comments  must  be  received  on  or 
before  February  2, 1989. 
ADDRESSES:  Written  comments  to: 
Policy  Office,  Attn:  Linda  Carey,  FSIS 
Hearing  Clerk,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  Oral 
comments  to:  Judith  A.  Segal,  Director, 
Policy  and  Planning  Staff,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
(202)  447-6525.  (See  also  "Comments" 

under  "SUPPLEMENTARY  mFORMAnON.'*) 
FOR  FURTHER  INFORMATION  CONTACR 

Dr.  Judith  A.  Segal,  (202)  447-6525. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and  Effect  on 
Small  Entities 

The  Administrator.  FSIS,  has 
determined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291.  It  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
Administrator  also  has  made  a 
determination  that  this  proposed  nde 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601  et  seq.). 

The  primary  basis  for  these 
determinations  is  the  fact  that,  as 
indicated  above,  instituting  improved 
processing  inspection  in  conjunction 
with  the  1986  discretionary  inspection 
amendments  fundamentally  involves 
modifications  in  the  utilization  of 
inspection  program  resources  and  not 
changes  in  the  basic  responsibilities  of 
regulated  industry  members.  Therefore. 
FSIS  does  not  expect  any  costs  or  other 
effects  of  the  proposed  rule  to  be  major 
or  to  have  significant  adverse  impacts 
on  the  regulated  industries,  including 
small  businesses,  or  others.  The  types  of 
action  provided  for  by  the  proposed  rule 
constitute  implementation  of  Congress' 
direction  to  the  Department  to  more 


effectively  utilize  its  resources  in 
inspecting  operations  subject  to  an 
improved  processing  inspection  (IPI) 
system  so  that,  among  other  things,  it  is 
in  a  better  position  to  respond  to 
budgetary  constraints  and  industry 
growth  and  development. 

The  Agency  believes  that  no  major 
costs  to  the  regulated  industry  will  be 
generated  by  the  proposed  regulations. 
in  terms  of  the  general  costs  of  doing 
business,  it  is  true  that  IPI  reflects  the 
proposition  that  the  industry  should  no 
longer  rely  upon  inspectors  to  spot 
potential  problems  and  require 
correction  of  conditions  that  may  lead  to 
production  of  adulterated  or  misbranded 
product  and  this  means  many 
establishments  will  have  to  take  greater 
initiative  in  spotting  and  correcting 
potential  problems  in  their  plants  to 
avoid  producing  noncomplying  product. 
However,  since  the  law  already  requires 
that  the  plant  take  full  responsibility  for 
producing  product  in  compliance  with 
the  law  and  regulations,  this  result 
cannot  fairly  be  deemed  an  increased 
burden  on  plants  due  to  the  proposed 
rule.  In  fact,  one  of  the  Agency's  reasons 
for  instituting  a  new  type  of  processing 
inspection  is  to  avoid  having  inspection 
resources  used  as  a  substitute  for  plant 
initiative.  At  the  same  time,  the  fact  that 
the  plant  is  able  to  proceed  with  many 
of  its  activities  that  formerly  required 
the  presence  of  an  inspector  increases 
its  operational  flexibility.  FSIS  believes 
that  the  new  system  will  result  in  net 
benefits  to  the  industry. 

The  Agency  does  recognize  a 
responsbility  for  making  clear  to  the 
industry  how  inspection  will  be 
conducted  in  plants  under  the  new 
system.  Under  IPI.  plant  management 
will  have  greater  practical  knowledge  of 
the  way  in  which  inspection  will  be 
performed  in  its  plant  than  it  has  had 
under  the  traditional  system  of 
inspection.  Over  the  past  few  years, 
FSIS  has  developed  a  catalogue  of 
existing  inspection  procedures,  the 
Inspection  System  Guide  (ISC),  which  is 
to  be  systematically  applied  to  generate 
the  monitoring  plans  inspectors  will  use 
in  individual  plants.  The  ISC  outlines 
the  legal  requirements  set  forth  in  the 
statutes  and/or  regulations  and  shows 
what  inspection  personnel  look  at  in  the 
plant  to  determine  compliance  with 
those  requirements.  Under  IPI.  the 
estab^shment  will  be  provided  with  a 
copy  t)f  the  ISC  and.  thus,  will  know  in 
advani^  what  inspection  tasks  apply  to 
the  process  and  procedures  performed 
in  its  plant.  All  inspectors  will  be  tasked 
under  the  same  plan  to  inspect  that 
establishment.  One  of  the  benefits  of 
this  more  objective  form  of  inspection  is 


that  plants  will  have  more  explicit 
information  on  what  is  required  to  be  in 
compliance  and  that  those  requirements 
will  be  more  uniform  and  consistently 
administered  across  all  plants. 

In  summary.  FSIS  believes  that  the 
more  uniform  and  systematic  aspects  of 
the  IPI  system  make  it  more  cost- 
effective  for  industry  operations  as  well 
as  for  Agency  inspections.  However, 
there  are  certain  provisions  of  the 
proposed  regulations  which  could 
generate  new  costs  for  the  plant.  These 
costs  would  be  minor  and  are  described 
below. 

One  proposed  provision  is  that 
establishments  could  be  charged 
overtime  for  inspection  services  where 
an  inspector  arrives  at  a  plant  to 
conduct  inspection  tasks,  in  reliance  on 
the  approved  schedule  and  in  the 
absence  of  notice  of  any  changes  to  that 
schedule,  only  to  find  the  tasks  cannot 
be  performed  because  the  plant  is  not 
operating.  However,  such  a  charge  is  a 
cost  that  is  easily  avoided  altogether, 
and  other  changes  affecting  overtime 
would  provide  inunediate.  substantial 
savifTgs  to  most  establishments.  First,  it 
will  be  easier  to  avoid  unscheduled 
operations  that  are  subject  to  overtime 
because  the  proposal  would  provide  for 
inspection  coverage  without  charge  for 
all  scheduled  operations  conducted 
between  6:00  a.m.  to  6:00  p.m.,  Monday 
through  Friday — up  to  60  how«,Qe»week 
compared  to  the  40  hours  peiweek 
provided  for  in  the  current  reculations. 
Second,  when  unscheduled  operations 
are  unavoidable,  many  if  not  most^ 
establishments  would  still  not  incur 
overtime  costs  for  inspection  coverage 
provided.  This  is  because  inspectors 
would  not  necessarily  have  to  be 
present  during  overtime  operations,  as  is 
generally  the  case  now.  Instead,  it  is 
expected  that  the  frequency  of  overtime 
charges  for  coverage  incurred  during 
unscheduled  operations  would  be 
roughly  proportional  to  the  frequency  of 
program  employees'  inspection  visits 
during  regularly  scheduled  operations. 

Another,  very  minor  cost  could  be  that 
involved  in  new  recordkeeping 
responsibilities.  Certain  activities  that 
formerly  required  inspector  presence, 
such  a  destruction  of  product  found  to 
be  adulterated  and  use  of  certain  labels, 
could  now  be  done  by  the  establishment 
without  waiting  for  an  inspector  to  be 
present,  as  long  as  adequate  procedures 
are  followed  and/or  records  are 
maintained.  Thus,  establishments  could 
destroy  theioffdulterated  product 
instead  of  holing  it  until  an  inspector 
could  supervise  its  destruction,  if 
records  are  kept  that  will  permit 
monitoring  of  that  activity.  Similarly, 


labels  now  approved  by  the  inspector- 
in-charge  could  be  used  without  prior 
approval — saving  \he  expense  and  time 
involved  in  obtaining  prior  approval 
from  FSIS  Headquarters — as  long  as 
FSIS  has  available  all  the  information  it 
needs  to  monitor  the  establishment  in 
that  area.  Such  records  are  normally 
retained  in  the  ordinary  course  of 
business  and  should  not  involve 
significant  new  costs. 

Some  additional  costs  could  also  be 
attributed  to  a  proposed  change  in  the 
requirements  regarding  transportation 
between  establishments  of  inspected 
and  passed  product  for  further 
processing.  Currently,  the  conveyance 
by  which  such  product  is  transported — 
e.g..  railroad  car.  truck  or  other 
conveyance — must  be  sealed  with  an 
official  seal,  which  must  be  applied  and 
removed  by  an  inspection  program 
employee.  The  proposal  would  do  away 
with  that  seal  requirement  for  most  such 
products,  but  would  substitute  a 
requirement  that  the  product  be  shipped 
in  closed  containers  that  are  sealed 
(with  unofficial  seals)  by  the 
transporting  establishment  to  provide 
the  receiving  establishment  assurance 
that  the  shipment  has  maintained  its 
integrity  during  transportation.  The 
costs  of  the 'new  requirement  for 
unofficial  seals  and  closed  containers 
should  not  be  substantial,  and  would  be 
offset  by  savings  to  affected 
establishments  by  not  having  to  rely  on 
and  wait  for  Inspection  Program 
employees  to  seal  and  open  such 
shipments. 

In  developing  the  regulatory  changes 
needed  for  full  implementation  of  its  IPI 
system,  including  the  Agency's 
discretionary  authority  to  provide  less 
than  daily  processing  inspection 
coverage,  FSIS  has  considered  the 
potential  impact  on  all  affected 
businesses,  including  small  entities,  as 
well  as  on  the  Federal  government  and 
consumers  and  has  sought  to  minimize 
any  potential  negative  effects.  However, 
FSIS  is  interested  in  getting  comments 
concerning  the  possibihty  of  negative 
impacts  that  might  result  from  this 
proposed  regulation  and  the 
improvements  planned  for  processing 
inspection  procedures  as  outlined 
hereinafter. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Such  conunents  should  be  sent 
to  the  FSIS  Hearing  Clerk.  They  should 
refer  to  the  docket  number  located  in  the 
heading  of  this  document.  Any  person 
desiring  an  opportimity  for  oral 
presentation  of  views  as  provided  under 
the  Poultry  Products  Inspection  Act 


must  make  such  a  request  to  Dr.  Segal 
so  that  arrangements  may  be  made  for 
such  views  to  be  presented.  A  transcript 
will  be  made  of  all  views  presented 
orally.  All  written  and  oral  submissions 
made  pursuant  to  this  notice  will  be 
made  available  for  public  inspection 
between  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  in  the  Policy  Office, 
Room  3171,  South  Agriculture  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington.  DC, 

Background 

.  The  Secretary  of  Agriculture's  duties 
include  implementation  of  the  Federal 
Meat  Inspection  Act  (FML\)  (21  U.S.C. 
601  et  seq.]  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.)  to  prevent  the  preparation  or 
processing  and  distribution  of  meat, 
meat  food  products,  and  poultry 
products  which  are  adulterated  or 
misbranded  or  not  properly  marked, 
labeled,  and  packaged  (21  U.S.C.  453  (g) 
and  (h),  457,  458.  601  (m)  and  (n).  607. 
and  610).  Responsibility  for  exercising 
the  functions  of  the  Secretary  contained 
in  the  FMIA  and  PPIA  has  been 
delegated  to  the  Administrator.  FSIS  (7 
CFR  2.17(g)  and  2.55(a)(2)).  Among  those 
functions  are  administration  of  the 
inspection  requirements  for  meat  food 
and  poultr3rproducts  and  sanitation 
practices  in  establishments  preparing  or 
processing  such  products  for  distribution 
in  commerce  or  otherwise  subject  to 
inspection  under  the  FMIA  or  PPIA  (21 
U.S.C.  455.  456,  605,  608,  and  608]  and 
the  issuance  of  rules  and  regulations 
executing  provisions  of  these  Acts  (21 
U.SjC.  463(b)  and  621). 

In  November  1986,  the  Congress  of  the 
United  States  amended  the  inspection 
requirements  for  meat  food  products  in    . 
section  6  of  the  FML\  (21  U.S.C.  606), 
pursuant  to  the  F*rocessed  Products 
Inspection  Improvement  Act  of  1986, 
Title  IV  of  the  Futures  Trading  Act  of 
1986  (FTA)  (Pub.  L.  99-641).  Rather  than 
requiring  the  Secretary  to  cause 
inspectors  appointed  for  that  purpose  to 
make  an  examination  and  inspection  of 
all  meat  food  products  prepared  for 
commerce  in  any  slaughtering,  meat- 
canning,  salting,  packing,  rendering,  or 
similar  establishment,  such  examination 
and  inspection  is  to  be: 

*  *  *  conducted  with  such  frequency  and  in 
such  manner  as  the  Secretary  considers 
necessary,  as  provided  in  rules  and 
regulations  issued  by  the  Secretary,  taking 
into  account  such  factors  as  the  Secretary 
considers  to  be  appropriate  •  *  •  [FTA. 
section  403(a)]. 

Three  such  factors  are  specified  in  the 
statute:  The  nature  and  frequency  of 
.processing  operations  at  an 
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establishment,  Uie  adequacy  and 
reliability  of  the  processing  controls  and 
sanitary  procedures  at  an  establishment, 
and  the  history  of  compliance  with 
inspection  requirements  in  effect  under 
the  FMIA  by  the  operator  of  an 
establishment  or  gnyone  responsibly 
connected  with  the  business  (i.e.,  any 
partner,  officer,  director,  holder,  or 
owner  of  10  per  centum  or  more  of  its 
voting  stock  or  employee  in  a 
managerial  or  executive  capacity]  that 
operates  that  establishment. 

By  so  amending  the  FMIA,  Congress 
directed  the  Department,  for  a  6-year 
period,  '  to  vary  the  frequency  with 
which  and  the  manner  in  which  meat 
food  products  are  examined  and 
inspected  based  on  considerations 
which  are  relevant  to  the  effective 
regulation  of  meat  food  products  and  the 
protection  of  the  public  health  and 
welfare.  Among  other  things,  inspection 
coverage  at  establishments  preparing 
such  products  for  distribution  in 
commerce  no  longer  must  be  provided 
on  a  daily  basis. 

The  legislation  also  reflects 
Congressional  recognition  that  full 
implementation  of  a  new  system  of 
government  inspection  of  post-slaughter 
processing  operations  will  take  time. 
Title  IV  and  the  amendments  made 
thereby  became  effective  on  the  date  of 
enactment  (November  10. 1986),  except 
that  sections  6,  9,  and  21  of  the  FMIA  (21 
U.S.C.  606,  609,  and  621),  as  in  effect 
immediately  before  that  date,  "apply 
with  respect  to  establishments  until  the 
Secretary  .  .  .  first  issues  rules  and 
regulations  to  implement  the 
amendments  made  by  section  403(a)" 
(FT A,  section  408).  To  assure  an  orderly 
transition  to  improved  processing 
inspection  and  to  encompass  the 
provisions  mandated  by  the  1986 
amendments,  FSIS's  Brst 
implementation  action  was  the 
publication,  on  March  30, 1987,  of  an 
interim  final  rule  with  request  for 
comments  (52  FR  10028)  that,  as 
indicated  below,  initiated  a  period  of 
experimentation.* 


'  Not  later  than  B  years  after  the  date  of 
enactment.  Congreis  is  to  evaluate  the  operation 
and  effects  of  the  amendments  made  by  section  403 
of  the  FTA  for  the  purpose  of  determining  whether 
to  extend  or  modify  the  operation  of  such 
amendments  and  enact  such  legislation  as  may  be 
necessary  to  efficiently  and  effectively  carry  out  the 
FMIA  (FTA,  section  407). 

*  On  December  IB,  19B7,  FSIS  published  a  final 
rule,  with  a  minor  change  in  wording  for 
clarification  (52  FR  480B4).  The  Federal  meat 
inspection  regulations  also  were  amended  to 
provide  for  the  waiver  for  limited  periods  of 
provisions  of  those  regulations  in  order  to  permit  (1) 
appropriate  and  necessary  action  in  the  event  of  a 
public  health  emergency  or  (2)  experimentation  so 
that  new  procedures,  equipment,  and/or  processing 
techniques  may  be  tested  to  facilitate  definite 


The  Department  supported  the 4986 
amendments  to  the  FMIA  because  it 
believes  that  the  efficiency  and 
effectiveness  with  which  the  meat 
inspection  program  utilizes  available 
resources  will  be  improved  by  its  being 
able  to  vary  the  frequency  and  the 
manner  of  inspection. 

Although  the  Congressional  action 
that  generated  the  need  for  this 
rulemaking  concerned  only 
establishments  regulated  under  the 
FMIA,  the  March  1987  rulemaking 
included  similar  operations  processing 
poultry  products.  Under  the  PPIA,  the 
Department  has  had  the  authority  to 
vary  the  frequency  and  the  manner  of 
government  inspection  in 
establishments  conducting  post- 
slaughter  and  evisceration  processing  of 
poultry  products.  In  particular,  section 
6(b)  (21  U.S.C.  455(b))  requires  the 
Secretary  to  cause  government 
inspectors  to  make: 

*  *  *  post  mortem  inspection  of  the 
carcass  of  each  bird  processed,  and  at  any 
time  such  quarantine,  segregation  and 
reinspection  as  he  deems  necessary  of 
pouhry  and  poultry  products  capable  of  use 
as  human  food  in  each  official  establishment 
processing  such  poultry  or  poultry  products 
for  commerce  or  otherwise  subject  to 
inspection  •  *  * 

To  date,  however,  the  rules  and 
regulations  and  other  aspects  of 
inspection  coverage  under  the  PPIA 
have  been  basically  comparable  to 
those  prescribed  pursuant  to  the 
narrower  pre-amendment  authority  in 
the  FMIA. 

The  Administrator  of  FSIS  believes 
that  the  frequency  and  the  manner  of 
reinspection  by  program  employees  of 
further  processed  poultry  products 
should  be  based  on  the  same  factors  as 
those  considered  appropriate  under  the 
amended  FMIA. 

Improved  processing  inspection  will 
fundamentally  change  how  FSIS 
conducts  its  inspection-related 
operations.  For  this  reason,  the 
Administrator  has  concluded  that  the 
actual  shift  from  the  current  inspection 
system  to  IPI  must  be  accomplished 
carefully  and  deliberately,  over  a  period 
of  time,  to  minimize  uimecessary 
disruption  of  ongoing  inspection 
coverage  requirements  and  to  maintain 


improvements,  where  such  waivers  do  not  conflict 
with  either  the  purposes  or  the  provisions  of  the 
FMIA  (9  CFR  303.1(g)).  The  poultry  products 
inspection  regulations  already  included  such  a  rule 
(9  CFR  381.3(b)),  but  it  provided  for  only  those 
emergency  situations  that  are  "natjonal"  in  scope. 
Since  such  waivers  also  may  better  enable  FSIS  to 
take  appropriate  and  necessary  action  in  response 
to  an  emergency  in  a  smaller  geographic  area  and 
the  focus  of  concern  here  is  assuring  adequate 
public  health  protection,  the  words  "public  health" 
were  substituted  for  "national." 


a  high  level  of  public  health  protection 
throughout  the  transition.  Therefore, 
before  undertaking  such  fundamental 
changes  to  the  meat  and  poultry 
inspection  system,  the  Administrator 
has  required  that  pilot  programs  be  set 
in  place  and  information  gathered  on  the 
various  facets  of  these  changes  and  their 
potential  effects  on  the  Federal 
inspection  system,  the  regulated 
industry,  and  consumers.  Initial  pilots 
tested  various  aspects  of  IPI  starting 
with  procedures  for  determining 
whether  and,  if  so,  to  what  extent  the 
intensity  of  Federal  inspection  coverage 
at  some  processing  establishments 
exceeds  that  which  is  necessary  and  for 
determining  appropriate  coverage  of 
operations  in  such  establishments. 

Therefore,  the  first  rules  and 
regulations  issued  to  implement  the 
amendments  made  by  section  403(a)  of 
the  FTA  to  section  6  of  the  FMIA  (21 
U.S.C.  606)  and  to  institute  a  comparable 
IPI  system  luider  the  PPIA  consisted  of 
provisions  for  conducting  pilot  tests  in 
establishments  subject  to  Federal 
inspection  (9  CFR  303.2  and  381.3(c)-{e)). 

Although  pilot  testing  under  those 
provisions  continues,  the  Administrator 
has  determined  that  FSIS  now  has 
sufficient  information  to  propose 
regulations  that  will  permit 
implementation  of  its  improved 
processing  inspection.  The  proposed 
rule  would,  upon  being  made  final, 
rescind  the  provisions  previously  issued 
to  initiate  experimentation  with  IPI 
procedures  (proposed  removal  of  9  CFR 
303.2  and  381.3(c)-{e)).» 

Overview  of  the  Regulatory  Framework 
for  Improved  Processing  Inspection 

FSIS  intends  that  all  of  its  meat  and 
poultry  regulatory  activities  relating  to 
the  processing  of  meat  food  and  poultry 
products  in  official  establishments  will 
be  carried  on  under  IPI,  which  will 
encompass  and  implement  the 
provisions  of  the  1986  amendment  and 
will  replace  the  present  system  of 
inspection  for  all  processing  operations. 

Under  the  present  system  of 
inspection,  most  establishments  receive 
the  same  relative  intensity  of  inspection 
regardless  of  the  risk  they  present  to  the 
public.  In  the  FTA.  Congress  directed 
the  Department  to  implement  a  system 
of  inspection  under  which  inspection 
resources  would  be  allocated  to 
establishments  on  the  basis  of  the  public 
health  and  economic  adulteration  risk 


presented  by  those  establishments. 
Under  IPI.  then,  the  frequency  and/or 
manner  of  performing  Federal 
inspection,  i.e..  the  intensity  of 
inspection,  will  be  more  closely  related 
to  the  risk  presented  by  a  particular 
establishment  than  it  is  under  the 
ciurent  system  of  inspection. 

Although  this  rulemaking  anticipates 
that  changes  eventually  will  be  made  in 
both  the  manner  and  firequency  of 
inspection,  it  is  concerned  primarily 
with  regulation  changes  that  would 
permit  FSIS  to  vary  the  frequency  of 
inspection  visits  (and  of  the  in-plant 
inspection-related  tasks  performed  on 
such  visits)  based  on  the  risks  posed  by 
the  establishment  and  its  products.  FSIS 
is  not  planning  at  this  time  to  change  the 
manner  in  which  inspection  is 
performed  (that  is,  the  natvu^  of  the  in- 
plant  inspection-related  tasks  performed 
by  FSIS  personnel). 

Under  IPI,  the  plan  of  inspection 
developed  for  each  establishment  would 
use  only  existing  inspection  methods. 
Existing  inspection  methods  associated 
with  various  processing  operations  have 
already  been  identified  as  part  of  the 
Agency's  program  to  prepare  an 
Inspection  System  Work  Plan  (ISWP)  for 
all  establishments  not  operating  under 
an  approved  total  quality  control 
program.  These  inspection  methods 
have  been  further  defined  and 
catalogued  in  a  recent  FSIS  pubUcation, 
the  Inspection  System  Guide  (ISG).*  The 
ISG  is  a  management  tool  that  provides 
a  uniform  structure  for  the  assignment 
and  conduct  of  all  inspections  and 
reviews  of  establishments.  The  guide 
summarizes  existing  inspection 
requirements,  and  Usts  the  specific 
inspection  tasks  $nd  activities  by  which 
inspection  program  personnel  will 
monitor  or  review,  establishment 
compliance  with  ^ch  requirements.  The 
ISG  identifies  specific  inspection-related 
tasks  relating  to  the  critical  control 
points  (CCPs)  that  apply  to  processing 
operations  generally.  The  ISG  also  lists 
the  current  standards  by  which  each 
CCP  is  measured.  Therefore,  application 
of  ISG-listed  inspection  methods  would 
not  in  and  of  itself  require  any  change  in 
establishment  procedures.  This  includes 
establishment  procedures  conducted  in 
conformance  with  an  FSIS-approved 
total  or  partial  quality  control  plan.  The 
inspection  plan  for  establishments 
operating  under  such  a  quality  control 
plan  will  be  tailored  to  conform  to  the 
TQC  or  PQC  plan  in  effect. 


'  Further  information  on  the  results  of  pilot  testing 
to  date  under  those  provisions  is  available  for 
public  inspection  and  copying  in  the  Policy  Office 
(see  "ADDRESSES"):  additional  information  will  be 
available  after  that  pilot  testing  is  completed. 


*  The  ISC  is  available  for  review  at  the  office  of 
the  FSIS  Hearing  Clerk.  31 71 -South  Bldg.. 
Washington.  DC  between  0:00  a.m.  and  4:00  p.m. 
daily. 


Any  changes  in  the  manner  of 
performing  in-plant  inspection  tasks  thai 
the  Department  might  want  to  institute 
in  the  future,  and  that  would  impose  any 
rights  or  obligations  on  establishments 
and /or  preclude  the  exercise  of 
discretion  by  on-site  FSIS  persormel, 
will  be  the  subject  of  notice  and 
comment  rulemaking  at  that  time. 

The  ISG  and  a  deficiency 
classification  guide  will  be  used  to 
verify  controls  and  document 
compliance  for  all  processing  operations 
under  IPI.  An  ADP  system  will  collect 
the  results  of  inspection  visits  and 
establish  a  cumulative  record  of 
establishment  performance  based  on  an 
evaluation  of  its  operational  control 
procedures.  The  frequency  at  which 
various  inspection  tasks  are  performed 
at  each  establishment  will  be  adjusted 
as  needed,  based  primarily  on 
performance  as  reflected  through  ADP- 
generated  inspection  plans.  However, 
other  factors,  such  as  plant  initiated 
production  changes  or  new  scientific  or 
technical  information,  also  may 
influence  the  frequency  of  in-plant 
inspection  tasks. 

In  addition  to  the  ISG  and  the 
deficiency  classification  guide  to  be 
developed,  the  Agency  plans  |o  publish 
other  guidelines  tifiat  will  be  tilled  in 
managing  inspection  under  IPI  and  to 
facilitate  the  application  of  th^ 
regulatory  criteria  being  proposed  in  this 
rulemaking.  All  such  guidelines  will  be 
available  to  the  public  before  the 
inspection  activities  with  which  they  are 
concerned  are  instituted. 

Criteria  Proposed  for  Risk  Evaluation 
and  Determination  of  Inspection 
Intensity 

Integral  to  the  Agency's  IPI 
procedures  are  those  regidatory  and 
organizational  changes  that  will  permit 
processing  operations  to  be  inspected  at 
different  frequencies  and  intensities. 

The  core  of  the  regulatory  framework 
is  a  set  of  criteria  that  can  be  used  to  (1) 
evaluate  the  risk  presented  by  each 
establishment,  and  (2)  determine  the 
appropriate  intensity  of  inspection  for 
each  establishment.  The  Agency  is 
therefore  proposing  in  this  rulemaking 
criteria  that  can  be  used  to  make  these 
determinations  (SS  302.4;  302.5;  381.4; 
381.8).  The  proposed  criteria  for 
evaluating  risk  and  determining 
intensity  will  be  applied  in  three 
procedures  as  follows: 

Procedure  1:  Documentation  of 
Compliance  History  and  Establishment 
Characteristics 

The  pilot  test  for  improving  the 
Agency's  processing  inspection  utilized 
a  screening  document  completed  by 


inspectors  and  their  supervisors  to 
collect  information  on  an 
establishment's  objective 
characteristics,  compliance  history  and 
effectiveness  in  controlling  its 
operations.  TTie  pilot  has  demonstrated 
that  this  screening  process  is  useful  for 
collecting  information  on  an 
establishment's  objective 
cnaracteristics,  such  as  size  and 
complexity  of  its  production  process, 
and  on  its  compliance  history,  but  that  it 
is  not  rekable  for  making  determinations 
about  aiPestablishment's  ability  to 
control  its  operations  and  sanitation. 
Therefore,  the  Agency  is  proposing  to 
limit  use  of  the  screen  to  document 
establishment  characteristics  and 
compliance  history,  which  will  be 
considerations  in  determining  the 
appropriate  intensity  of  inspection.  This 
screen  would  be  updated  periodically. 
The  screening  document  and  the 
guidelines  used  to  make  determinations 
based  on  the  information  collected  in 
this  dociunent  will  be  available  to  the 
public  before  they  are  put  in  use. 

This  screening  process  will  utilize 
criteria  representing  two  of  the  three 
factors  included  in  section  6(a)(2)  of  the 
amended  FMIA  (21  U.S.C  606(a)(2); 
section  403(a)  of  the  FTA);  history  of 
compliance  with  inspection 
requirements  (j)roposed  9  CFR 
3G2.5{b)(l){i)  and  381.8(b)(l)(i));  and 
nature  and  frequency  of  processing 
operations  (proposed  9  CFR  302.5(b)(2) 
and  381.8(b)(2)). 

Procedure  2:  Evaluation  of  Competence 
to  Control  Operatfons 

The  second  procedure  is  fm 
evaluation,  conducted  through  routine 
daily  inspection  visits,  of  the 
establishment's  abihty  to  control  its 
production,  environment  and  product  to 
meet  regulatory  requirements.  The 
criteria  used  to  make  this  evaluation 
represent  the  third  factor  included  by 
Congress  in  the  FTA:  adequacy  and 
reliability  of  processing  controls  and 
sanitary  procedures  (proposed  9  CFR 
302.5(b)(l)(ii)  and  381.8(b)(l){i)). 

The  Agency  believes  that  an 
examination  of  the  operations  at  CCPs    ■ 
in  each  establishment  is  the  best 
indicator  of  the  adequacy  and  reliability 
of  that  establishment's  processing 
controls  and  sanitary  procedures.  For 
each  CCP  and  the  inspection  tasks 
associated  with  it  the  Agency  will 
establish  a  standard  frequency  of 
inspection.  This  standard  frequency  will 
approximate  the  frequency  at  which  the 
same  CCP  inspection  tasks  are 
performed  under  current  daily 
inspection,  but  will  also  reflect  the 
Agency's  judgment  of  (1)  the  public 
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health  and/or  economic  adulteration 
risks  associated  with  CCP  failure,  and 
(2]  standard  performance  levels  (SPLs) 
representing  the  maximum  denciencies 
an  establishment  can  have  if  it  is  to 
avoid  intensification  of  inspection  of 
that  CCP. 

When  improved  processing  inspection 
is  initially  implemented,  all 
establishments  will  be  under  at  least 
daily  inspection  and  all  CCPs  will  be 
covered  by  standard  frequencies. 
Changes  in  inspection  visit  schedules  for 
a  plant  and  frequencies  for  inspecting 
CCPs  in  the  plantVill  be  based  on  the 
results  of  successive  checks  of  the 
plant's  controls  during  routine 
inspection  visits.  CCPs  with  similar 
characteristics  may  be  grouped  and 
moved  together  to  lower  or  higher 
intensities.  Successive  checks  of  a  CCP 
over  an  established  period  of  time 
resulting  in  a  performance  record  that 
does  not  fall  below  the  SPL  will  result  in 
such  checks  being  less  frequent. 
Successive  checks  over  an  established 
period  that  result  in  a  performance 
record  that  falls  below  the  SPL  will 
result  in  such  checks  being  more 
frequent.  Minimum  and  maximum 
frequencies  will  be  established  for  all 
CCPs.  No  establishment  will  be  on  an 
inspection  schedule  which  does  not 
permit  the  appropriate  frequency  to  be 
performed.  If  intensification  of 
inspection  is  called  for  but  the  maximum 
frequency  is  already  being  performed, 
the  number  of  inspection  tasks 
performed  for  the  subject  CCP  may  be 
increased. 

In  summary,  FSIS  intends  to  assign 
inspection  program  personnel  work  to 
be  performed  during  inspection  visits  on 
the  basis  of  the  risks  inherent  in  the 
process  and  the  cumulative  performance 
of  the  plant  in  controlling  the  process. 

Procedure  3:  Determining  Intensity  of 
Inspection  for  Each  Establishment 

Determinations  of  what  inspection 
intensity  is  appropriate  for  an 
establishment  will  reflect  cumulative 
performance  data  generated  by  all 
inspection  visits.  The J||ttrmation 
generated  by  ADP-sclreauled  inspection 
visits  reflects  an  establishment's  routine 
control  over  its  operations  and  therefore 
normally  will  be  the  most  significant 
element  in  determining  the  frequency  of 
future  inspection  visits.  However, 
inspection  program  personnel  may  visit 
a  plant  for  other  reasons  as  well,  and 
these  visits  also  4^y  produce  data 
affecting  the  intensity  of  inspection.  The 
Agency  may  deploy  resources  to 
conduct  other  inspection-related 
activities,  for  example,  to  spot-check 
operations  and  supplement  information 
generated  in  the  ADP  system,  to  deal 


with  establishment  deficiencies  or 
noncompliance,  and  to  provide  services 
such  as  export  certification  or  breaking 
of  ofHcial  seals. 

In  addition  to  performance  data 
generated  by  inspection  visits,  other 
elements  will  influence  the  intensity  of 
inspection:  compliance  history; 
establishment  characteristics  such  as 
size,  volume  of  production  and  other 
characteristics  that  affect  the  difficulty 
of  inspecting  the  establishment;  the 
signiHcance  of  potential  public  health 
consequences  of  noncompliance; 
management  competence;  and  the 
availability  of  inspection  program 
employees. 

As  a  result  of  tj;i%pilot,  the  Agency 
found  that  it  could  not  collect  reliable 
information  on  "management 
competence"  in  vacuo.  Although 
objective,  mechanically  applied  criteria 
must  be  supplemented  by  an  element  of 
subjectivity  and  reliance  on  the 
professional  judgment  of  inspection 
program  personnel,  the  "management 
competence"  criterion  was  too  difficult 
to  define  much  less  apply  reasonably 
and  equitably  in  evaluating  the  risk 
presented  by  offlcial  establishments. 
Therefore,  FSIS  will  consider 
management  competence  to  be 
indicated  by  the  establishment's 
compliance  history  and  its  ability  to 
control  its  production  process, 
environment  and  product.  In  evaluating 
establishment  risk,  the  Agency  will 
make  no  judgments  on  "management 
competence"  outside  of  the  context  of 
the  establishment's  past  and  current 
performance  in  meeting  regulatory 
requirements. 

Changes  Proposed  in  Requirements  to 
Accommodate  Improved  Processing 
Inspections 

In  some  cases  regulatory  requirements 
must  be  changed  to  permit  production 
activities  to  continue  when  an  inspector 
is  not  present  to  perform  a  task  which 
under  current  regulations  requires  the 
presence  of  an  inspector.  The  changes  in 
these  proposed  requirements  are 
restricted  to  what  is  necessary  to 
compensate  for  the  reduction  in 
inspector  presence  in  a  way  which 
maintains  public  protection  and  does 
not  unduly  inhibit  industry  productivity. 
The  number  of  these  kinds  of  changes 
being  proposed  is  small.  It  is  FSIS's 
intent  to  propose  in  this  rulemaking  only 
those  changes  necessary  to  implement 
the  IPI,  most  notably  those  changes 
required  to  implement  "discretionary 
inspection"  authority  under  the  FTA. 

"The  regulations  will  continue  to 
require  that  certain  in-plant  inspection 
related  activities  be  conducted  only  by  a 
profram  employee,  regardless  of 


whether  an  establishment  has  been 
determined  to  be  one  not  requiring  daily 
inspection.  For  example,  only  an 
inspection  program  employee  may 
remove  a  "U.S.  Rejected"  tag  applied  to 
insanitary  equipment  or  rooms  under 
§  308.15  or  a  "U.S.  Retained"  tag  applied 
to  products  suspected  to  be  adulterated 
or  misbranded  under  9  318.2,  and  only 
an  inspection  program  employee  may 
complete  an  export  certificate  as 
provided  for  under  Part  322. 
Furthermore,  other  in-plant  activities 
may  require  that  an  inspection  program 
employee  be  at  the  establishment  and 
therefore  will  require  some  form  of 
notification  be  given  to  FSIS.  For 
example,  establishments  have  to  notify 
FSIS  if  they  wish  to  conduct  operations 
outside  their  approved  schedules  of 
operations  so  that  Federal  inspection 
coverage  can  be  provided  as  needed 
under  S§  307.4(d)(3)  and  381.37(d)(3).  In 
addition,  establishments  would  have  to 
notify  FSIS  of  schedule  deviations  that 
involve  cancelling  of  scheduled 
operations  to  avoid  possible  overtime 
costs  that  may  be  incurred  in  providing 
inspection  coverage  during  the 
scheduled  hours  of  operation. 

Establishments  frequendy  need  to 
communicate  with  program  employees 
for  a  variety  of  reasons.  However,  as  a 
result  of  the  discretionary  inspection 
element  of  IPI,  establishments  will  not 
be  able  to  predict  when  or  if  a  Federal 
inspector  will  visit  the  plant  on  a  given 
day.  Therefore.  FSIS  directives  will 
address  inspection  program  employees' 
responsibilities  with  regard  to 
establishing  and  maintaining 
communications  with  estabUshment 
personnel  and  guidance  will  be  given  to 
individual  establishments  regarding 
whom  they  should  contact  and  when.  In 
any  event,  FSIS,  in  implementing  IPI, 
will  make  every  effort  to  minimize  any 
burden  or  inconvenience,  including  that 
involved  in  initiating  conununication 
with  program  employees  in  various 
situations. 

Proposed  Restatement  of  Requirements 

The  reduction  of  Federal  inspector 
presence  in  plants  makes  it  necessary  to 
re-state  some  current  regulatory 
requirements  that  are  not  expressed  in 
term  of,  or  otherwise  associated  with, 
the  continual  presence  of  such  an 
inspector.  This  rulemaking  is  proposing 
editorial  changes  in  these  regulations  to 
clarify  that  these  requirements,  although 
expressed  in  terms  associated  with  the 
daily  presence  of  such  an  inspector, 
have  not  been  changed  even  where 
inspector  presence  has  been  reduced, 
and.  further,  to  clarify  that  the 


responsibility  for  compliance  with  these 
regulations  rests  on  the  establishment. 

Proposed  Conforming  and  Terminology 
Changes 

Other  changes  in  the  regulations  have 
been  proposed  to  broaden 
organizational  terms,  e.g..  changing 
"inspector"  to  "inspection  program 
personnel,"  to  accommodate  any 
changes  in  the  organization  of  Agency 
resources  that  may  be  needed  to  support 
a  system  of  inspection  where  Federal 
inspector  presence  is  used  less  to 
achieve  regulatory  compliance. 
Similarly,  the  phrase  "supervised  by 
Program  employees,"  although  it  has 
been  subject  to  interpretation,  connotes 
to  most  that  some  physical  presence  by 
a  program  employee  is  required  as  an 
indicia  of  "supervision."  This  concept  is 
at  odds  with  IPI  where  the  conditions 
and  methods  of  inspection  coverage  will 
vary  and  may  include  "less  than  daily 
coverage"  where  the  program  has 
determined  that  a  program  employee 
need  not  always  be  present  in 
circumstances  where  previously 
"supervision"  was  required.  In  such 
cases,  the  requirement  is  more  aptly  put 
as  conducted  under  appropriate 
inspection  coverage.  (See  proposed 
subparagraph  (1)  of  9  CFR  307.4(b)  and 
381.37(b).)  'These  changes  conform 
existing  regulations  to  proposed 
changes,  eliminate  obsolete  language, 
and  perform  similar  non-substantive 
functions. 

Program  Changes  Not  Part  of  This 
Rulemaking 

FSIS  is  planning  to  use  some  new 
resource  configurations  imder  IPI.  This 
is  likely  to  involve  changes  in  staffing 
procedures,  supervisory  responsibilities, 
information  processing,  and  similar 
changes  which  do  not  affect  regulatory 
requirements.  For  example,  the  Agency 
is  planning  to  modify  its  practice  of 
assigning  one  employee  to  an 
establishment  as  an  inspector-in-charge 
and  plans,  when  appropriate,  to  assign 
inspection  visits  to  one  establishment  on 
a  random  basis  to  different  inspection 
employees.  Also,  the  Agency  plans  to 
collect  and  store  in  an  ADP  system  the 
results  of  inspection  visits.  When  the 
exact  nature  of  these  changes  has  been 
determined  through  pilot  testing.  Agency 
procedures  will  be  set  forth,  as  they  are 
under  the  current  system,  in  Agency 
directives.  Such  directives  will  concern 
the  procedures  by  which  government 
allocates  its  resources.*  Nonetheless, 


*  Section  5S3  of  the  Administrative  Procedure  Act 
(APA)  exempt*  from  notice  and  comment 
rulemaking  requirements  "interpretative  rules. 
general  statements  of  policy,  or  rules  of  agency 


Agency  directives  that  describe  these 
changes  and  set  forth  any  new  Agency 
procedures  will  be  available  to  the 
public  before  the  inspection  procedures 
with  which  they  are  concerned  are 
instituted. 

Description  of  Proposed  Regulations 

Risk  Evaluation  and  Determination  of 
Inspection  Intensity 

The  Administrator  believes  that  the 
factors  used  in  assessing  the 
perfcrniance  of  an  establishment  (9  CFR 
303.2(b)(1)  and  381.3(d)(1)]  and  its 
characteristics  (9  CFR  303.2(b)(2)  and 
381.3(d)(2))  during  the  period  of 
experimentation  should  be  applied  by 
the  meat  and  poultry  inspection  program 
in  making  determinations  as  to  the 
appropriate  intensity  of  government 
inspection  of  meat  food  products  and/or 
poultry  products  processed  beyond 
slaughter  and  evisceration  in  all 
establishments  preparing  or  processing 
such  products.  For  purposes  of  both 
meat  food  product  and  poultry  product 
inspection,  the  criteria  specified  would 
take  into  account  the  factors  included  in 
section  6(a)(2)  of  the  amended  FMIA  (21 
U.S.C.  606(a)(2):  section  403(a)  of  the 
FTA):  (1)  Nature  and  frequency  of 
processing  operations  (proposed  9  CFR 
302.5(b)(2)  and  381.8(b)(2));  (2)  the 
adequacy  and  reliability  of  processing 
controls  and  sanitary  procedures 
(proposed  9  CFR  302.5(b)(l)(ii)  and 
381.8(b)(l)(ii);  and  (3)  the  history  of 
compliance  with  inspection 
requirements  (proposed  9  CFR 
302.5(b)(l){i)  and  381.8(b)(l)(i)). 

Proposed  §S  302.5  and  381.8  of  the 
Federal  meat  and  the  poultry  products 
inspection  regulations  (proposed  9  CFR 
302.5  and  361.8).  respectively,  provide 
generally  that  the  inspection  program 
shall  base  the  frequency  and  the  manner 
of  government  inspection  of  such 
products  on  considerations  relevant  to 
effective  regulation  of  meat  food 
products  and  poultry  products  and 
protection  of  the  health  and  welfare  of 
consumers.  It  is  intended  that 
determinations  as  to  the  frequency  of 
inspection  would  be  based  upon  the 
program's  evaluations  of  the 
performance  and  the  characteristics  of 
individual  establishments  in  which  meat 
food  products  and/or  poultry  products 
are  made  from  livestock  previously 
slaughtered  and/or  poultry  previously 
slaughtered  and  eviscerated  in  official 
establishments  (proposed  9  CFR  302.5 
(a)  and  (b)  381.8  (a)  and  (b)).  For  each 
such  establishment,  the  inspection 
program  would  determine  what 


conditions  and  methods  of  inspection 
coverage  of  operations  are  appropriate, 
based  on:  (1)  Its  evaluation  of  the 
characteristics  of  that  establishment,  (2) 
the  procediu-es  used  in  that 
establishment  to  control  the  production 
process,  environment,  and  resulting 
product  in  order  to  assure  and  monitor 
compliance,  (3)  the  significance  of 
potential  public  health  consequences  of 
noncompliance,  (4)  the  competence  of 
the  person  conducting  operations  at  that 
estabUshment,  and  (5)  the  availability  of 
meat  and  poultry  inspection  program 
employees  (proposed  9  CFR  302.5(c)(1) 
(i)^v)  and  381.8(c)(1)  (i)-(v)). 
In  preparing  for  the  initial 
experimentation  period  for  improved 
processing  inspection,  FSIS  drew  upon 
its  experience  in  allocating  inspection 
program  resources  to  provide  Federal 
inspection  at  a  wide  variety  of 
establishments,  each  to  some  degree 
unique  and  different  from  the  others  to 
develop  tentative  guidelines  for  use  in 
making  determinations  about  the 
conditions  and  methods  of  inspection 
coverage  of  operations  in 
establishments  included  in  pilot  tests. 
Thus,  for  example,  in  assessing  the 
complexity  of  processing  operations  (see 
proposed  9  CFR  302.5(b)(2)(i)  and 
381.8(b)(2)(i)).  FSIS  has  been 
categorizing  operations  as  involving 
product  preparation  or  processing  that  is 
"simple",  "medium",  or  "complex"  by 
applying  FSIS  Directive  1030.2.*  FSIS 
also  has  been  utilizing  a  three  category 
approach  in  assessing  certain  other 
establishment  characteristics;  the 
volume  of  resulting  product  (highest 
total  product  voliune  during  any  quarter 
within  the  preceding  year  as  less  than 
60.000;  60,000  to  1.000.000;  or  more  than 
1.000.000  pounds),  the  size  of  the 
establishment  (less  than  12.000;  12.000  to 
80,000;  or  more  than  80.000  square  feet); 
and  the  scope  of  any  livestodc  slaughter 
or  poultry  slaughter  and  evisceration 
operations  (none,  part  time,  or  full  time) 
also  being  conducted  (but  to  which  IPI 
will  not  apply)  at  an  establishment 
which  prepares  meat  food  and/or 
processes  poultry  products  beyond 
slaughter  and  evisceration  (i.e.,  a 
"combination"  establishment)  (see 
proposed  9  CFR  302.5(b)(2)  (iii).  (iv),  and 
(vi)  and  381.8(b)(2)  (iii),  (iv).  and  (vi). 
FSIS  also  has  been  considering  the 
frequency  with  which  operations  are 
conducted  and  what,  if  any.  food 
products  not  regulated  under  the  FMIA 
or  the  PPIA  also  are  prepared  or 
processed  there  (see  proposed  9  CFR 


organization,  practice  or  procedure  * 
553(b)). 


-  (5  U.S.C 


*  Documentation  of  Processing  and  Combination 
Assignments.  4/22/BS,  which  is  available  for  public 
inspection  and  copying  in  the  Po!ic\  Office 
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302.5(b)(2)  (ii)  and  (v)  and  381.8(b)(2))  (ii) 
and  (v)). 

As  the  Agency  gains  experience  in 
operating  under  IPI  and  the  nature  and 
scope  of  processing  operations 
conducted  at  inspected  establishments 
continue  to  change,  FSIS  expects  that 
these  guidelines  will  undergo  further 
refinement  or  other  modification.  FSIS 
plans  to  develop  a  directive  that  will 
include,  among  other  things,  guidelines 
for  assessing  the  characteristics  of 
establishments  regulated  under  IPI 
procedures.  FSIS  now  anticipates  that 
initially  the  establishment  characteristic 
guidelines  will  be  essentially  the  same 
as  those  used  during  the 
experimentation  period.  FSIS  will, 
however,  consider  relevant  comments 
submitted  in  response  to  this  proposal  in 
developing  that  directive,  which  will  be 
available  to  the  public  by  the 
completion  of  this  rulemaking. 

Under  fully  implemented  improved 
processing  inspection,  the  conditions 
and  methods  of  inspection  coverage 
would  be  tailored  to  the  public 
protection  risk  presented  by  a  particular 
official  establishment.  The  inspection 
program  would  consider  including  less 
than  daily  coverage  by  inspection 
program  employees  as  part  of  the 
inspection  being  performed  in  a 
particular  establishment  if  and  only  if  its 
evaluation  of  an  estabtiahment's 
performance:  (1)  Reveals  a  good 
compliance  history  and  (2)  evidence* 
control  procedures  adequate  to  assure 
and  monitor  compliance  with  applicable 
regulatory  requirements  under  less  than 
daily  coverage. 

The  first  performance  criterion, 
compliance  hist^  (proposed  9  CFR 
302.5(b)(l)(i)  ancr381.8(b)(l)(i)),  would 
include  assessment  of  both  the  nature 
and  frequency  of  noncompliance.  It  is 
anticipated  that  substantial  and  recent 
noncompliance  would  preclude  any 
signiHcant  reduction  in  the  frequency  of 
inspection  activities  in  an 
establishment.  Noncomphance  would  be 
regarded  as  substantial  when,  for 
example,  it  involves  the  preparation  of 
adulterated  product  that  could  pose  a 
serious  public  health  threat  if  distributed 
to  consumers  or  recurring  failures  that 
'     could  be  considered  indicative  of  a  lack 
of  regard  for  the  public  health  or 
welfare;  and,  within  the  10-year  time 
limit  on  record  documentation,  the  more 
substantial  the  violation,  the  longer  it 
would  be  regarded  as  sufficiently  recent 
for  consideration. 

The  second  performance  evaluation 
criterion  would  be  an  assessment  of  the 
procedures  used  in  the  establishment  to 
control  the  production  process, 
environment,  and  resulting  product  in 
order  to  assure  and  monitor  compliance 


with  requirements  of  the  FMI.^  or  PPLA 
and  rules  and  regulations  thereunder 
(proposed  9  CFR  302.5(b)(i;(ii)  and 
381.8(b)(l)(ii)). 

FSIS's  objective  in  making  this 
evaluation  of  risk  is  to  determine 
whether  there  are  adequate  indications 
that  the  probability  of  future 
noncompliance  is  low.  While  the 
inspection  program  might  modify  the 
conditions  and  methods  of  inspection 
coverage  at  any  establishment  (pursuant 
to  proposed  9  CFR  302.5(c)(1)  and 
381.8(c)(1)),  operations  requiring 
inspection  would  not  be  conducted 
under  less  than  daily  coverage  unless 
the  two  performance  evaluation  criteria 
are  met  (proposed  9  CFR  302.5(b)(1)  and 
381.8(b)(1)). 

Claiifying  and  Terminology  Change* 

In  addition  to  amending  the 
regulations  to  include,  in  proposed 
SS  302.5  and  381.8  (proposed  9  CFR  302.5 
and  381.8),  the  factors  and  criteria  to  be 
applied  in  evaluating  the  risk  and 
determining  the  appropriate  intensity  of 
government  inspection  for  each 
establishment  other  portions  of  the 
regulations  must  be  amended  before  IPI 
can  be  fully  implemented.^  In  particular, 
the  Federal  meat  inspection  regulations 
(9  CFR  Chapter  III.  Subchapter  A)  and 
the  poultry  products  inspection 
regulations  (9  CFR  Chapter  HI, 
Subchapter  C)  must  be  amended  to 
accommodate  an  organizational 
structure  that  is  appropriate  for  FSIS 
management  of  improved  processing 
inspection  which  provides  for  less  than 
daily  inspection  and  to  include 
additional  guidance  on  what  is  required 
for  compliance  with  requirements  of  the 
FMIA  and/or  the  PPIA  and  the  rules  and 
regulations  thereunder.  The  remainder 
of  this  preamble  presents  the  further 
amendments  to  the  Federal  meat 
inspection  regulations  (9  CFR  Parts  301- 
303,  305-308,  312,  314,  316-318,  320,  322, 
325,  327,  331,  and  335)  and  the  poultry 
products  inspection  regulations  (9  CFR 
Part  381,  SubparU  A.  B,  E-H.  M-O,  Q.  T, 
V,  and  X),  organized  by  corresponding 
pai  vS  and  subptuls  of  those  regulations, 
that  FSIS  is  proposing  in  connection 
with  its  implementation  of  IPI  in 
estabUshments  that  prepare  meat  food 
products  and/or  process  poultry 
products  beyond  slaughter  and 
evisceration. 


^  Proposed  modificatioaa  to  the  Federal  meet 
inspection  regulation*  would  implement 
amendment!  to  lectioni  6. 9,  and  21  o(  the  FMIA  (21 
U^.C.  eon.  eoe.  and  a21;  ae«  aectkMM  403  (a)  and  fd) 

of  the  FTA). 


Definitions:  Part  301  and  Part  381, 
Subpart  A 

FSIS  is  proposing  to  modify  provisions 
of  5  5  301.2  and  381.1(b)  of  the  Federal 
meat  and  the  poultry  products 
inspection  regulations  (9  CFR  301.2  and 
381.1(b)).  respectively,  to  assure  that 
they  include  a  consistent  and  accurate 
set  of  terms  which  adequately  account 
for  modifications  in  the  structuring  of 
inspection  program  functions  that  are 
anticipated  under  IPI  while  continuing  to 
be  suitable  for  the  system  of  ante-  and 
post-mortem  inspection,  which  is  not 
being  changed.  The  regulations  now  use 
a  variety  of  terms  in  referring  to  the 
inspection  program  and  personnel 
performing  inspection  program 
functions.  The  proposed  rule  would 
utilize  terminology  more  uniformly  and 
build  on  the  "Inspection  Program"  as  the 
basic  program  and  personnel  unit 

The  amendments  that  would  be  made 
by  this  proposed  rule  generally  use 
"Inspection  Program  employee",  rather ' 
than  "Program  employee",  "Inspection 
Service  employee",  "inspector",  and 
"inspector  in  charge",  or  "Inspection 
Program  supervisor",  rather  than  "circuit 
supervisor",  terminology  when  referring 
to  personnel  responsible  for  making 
various  determinations  or  taking  other 
actions  either  within  or  outside  of 
official  establishments.  These  proposed 
amendments  reflect  FSIS's  expectation 
that  the  structure  of  its  Held 
organization  will  change  over  time.  In 
particular,  foi;.some  types  of  inspection 
coverage,  FSIS  intends  to  move  away 
from  the  current  practice  of  assigning 
particular  in-plant  inspection  program 
personnel  to  a  particular  official 
establishment  preparing  meat  food 
products  or  further  processing  poultry 
products.  Instead,  the  Agency  will  begin 
organizing  inspection  program 
employees  into  units  that  will  perform 
inspection  program  functions  in  a 
number  of  official  establishments  under 
the  supervision  of  designated  inspection 
program  persoimel.  The  inspection 
program  supervisors  designated  for 
particular  estabhshments  will  be 
identified  and  such  identifications  will 
be  kept  current  (As  indicated  below, 
other  inspection  program  employees 
also  will  be  designated  as  having 
responsibility  for  certain  ftmctions.) 

Proposed  amendments  would  clarify 
that  the  "Inspection  Program"  is  the 
organizational  unit  within  the 
Department  having  responsibility  for 
carrying  out  the  relevant  statutory 
provisions  and  the  rules  and  regulations 
thereunder  (proposed  amendments  to  9 
CFR  SOlJ^f}  and  381.1(b)(2e)].  Because 
FSIS  is  not  proposing  to  amend  all  of  the 


regulations  that  currenUy  Include  the 
terms  "Program"  and  "Inspection 
Service"  (i.e.,  provisions  of  the 
regulations  that  are  not  otherwise  being 
amended  to  reflect  the  change  to 
improved  processing  inspection),  these 
terms  would  be  retained  in  the  Federal 
meat  and  poultry  products  inspection 
regulation  definitions  (9  CFR  301.2(f)  and 
381.1(b)(26)).  respectively.  The 
regulations  would  be  amended  to 
provide  for  use  of  "Inspection  Program 
employee"  to  describe  "any  inspector  or 
other  individual  employed  by  the 
Department  or  any  cooperating  agency" 
who  is  authorized  "to  perform  any 
function  in  connection  with  the 
Inspection  Program"  (proposed 
amendments  to  9  CFR  301.2(h)  and 
381.1(b)(27)(i)).  but  the  terms  "Program 
employee"  and  "Inspection  Service 
employee"  would  not  be  deleted  from 
these  provisions. 

Meat  and  poultry  inspection  program 
employees  include  inspectors  in  charge. 
The  proposed  rule  would  amend  the 
existing  definitions  to  clarify  the  role  of 
an  "inspector  in  charge"  (IIC)  as  a 
distinctive  fype  of  "Inspection  Program 
employee"  (proposed  amendments  to  9 
CFR  301.2(nnn)  and  381.1(b)(28)(ii)):  one 
who  is  "designated  as  having  primary 
responsibility  for  Inspection  Program 
functions  at  a  particular  official 
establishment."  Among  other  things,  this 
would  delete  the  description  of  IIC's  as 
being  "in  charge  of  establishments 
subject  to  inspection  under  the  FMIA. 
FSIS  views  that  phrase  as  particularly 
inappropriate  with  the  implementation 
of  a  system  of  inspection  which 
emphasizes  the  responsibility  of 
industry  members  to  operate  in 
compliance  with  regulatory 
requirements. 

The  proposed  rule  also  would  add  a 
definition  of  "Inspection  Program 
supervisor"  to  the  Federal  meat 
inspection  regulations  (proposed 
amendment  to  9  CFR  301 .2(k))  and 
would  modify  the  definition  of 
"Inspection  Service  supervisor"  in  the 
poultry  products  inspection  regulations 
(proposed  amendment  to  9  CFR 
381.1(b)(27)(ii))  to  include  any 
"Inspection  Program  employee  who  is 
delegated  authorify  to  exercise 
supervision  over  one  or  more  phases  of 
the  Inspection  Program  at  a  designated 
level,"  with  information  identifying  such 
employees  available  from  the 
Administrator.  Inspection  program 
supervisors  include,  among  others, 
circuit  supervisors.  The  proposed  rule 
would  modify  the  current  definitions  of 
"circuit  supervisor"  by  including  a 
functional  description  of  the  area  of 
responsibility  in  the  Federal  meat 


inspection  regulations  (proposed 
amendment  to  9  CFR  301.2(j)).  rather 
than  a  reference  to  the  "Circuit" 
definition  (see  proposed  amendment  to  9 
CFR  301 .2(k))  and  by  improving  the 
description  now  in  the  poultry  products 
inspection  regulations  and  integrating  it 
with  other  "Inspection  Program" 
definitions  (proposed  amendment  to  9 
CFR  381.1(b)(51)(ii)):  an  Inspection 
Program  employee  "with  responsibilify 
for  supervising  the  carrying  out  of 
Inspection  Program  fimctions  at  more 
than  one  official  establishment" 
Similarly,  the  term  "area"  would  be 
revised  in  the  meat  regulations 
(!  301.2(mmm))  and  would  be  added  to 
the  poultry  regulations  (S  381.1(b)(63))  to 
define  "area"  as  the  organizational  unit 
to  which  "circuit  supervisors"  and/or 
other  inspection  program  supervisors 
report  since  this  definition  more  clearly 
describes  the  inspection  structure  under 
improved  processing  inspection. 

The  definition  of  U.S.  Retained" 
(proposed  S  301.2(ff))  would  be  revised 
to  state  that  disposition  of  U.S.  Retained 
product  requires  "further  evaluation  by 
an  inspection  program  employee  *  *  *" 
instead  of  "further  examination  by  an 
inspector."  This  clarifies  that  disposition 
of  such  product  may  rest  upon  a 
physical  examination  of  the  product  but 
also  could  rest  upon  an  evaluation  of 
factors  and  circumstances  extraneous  to 
the  product  (e.g  ,  a  finding  that  an 
insanitary  condition  did  not  affect 
certain  lots  of  product).  The  change  also 
reflects  the  change  from  a  system  where 
an  inspector  is  assigned  to  a  specific 
establishment  and  is  always  available 
for  such  functions  to  one  where 
inspection  program  personnel  are 
assigned  a  variefy  of  ihspection-related 
tasks  at  a  number  of  establishments  and 
may  hot  be  available  at  any  one  time  to 
perform  such  functions  in  a  given  plant. 

The  only  other  amendments  being 
proposed  for  the  definitional  portions  of 
the  regulations  involve  the  scope  of  the 
application  of  improved  processing 
inspection.  The  proposed  amendment  to 
the  Federal  meat  inspection  regulations 
would  clarify  that  "further  processing" 
can  include  types  of  manufacturing  or 
processing  other  than  the  smoking, 
cooking,  canning,  curing,  refining,  or 
rendering  of  product  previously 
"prepared"  (including  slaughtered  (see  9 
CFR  301.2(y)))  and  that  such  previous 
preparation  may  have  taken  place  in 
one  or  more  official  establishments 
(proposed  amendment  to  9  CFR 
301.2(eee)).  The  proposed  amendment  to 
the  poultry  products  inspection 
regulations  would  include,  in  addition  to 
the  current  definition  of  "process" 
(which  includes  the  conduct  of 


operations  whereby  poultry  is 
slaughtered  or  eviscerated),  a  definition 
of  "further  processing"  as  referring  to       ' 
"*  •  *  the  conduct  of  any  processing 
operation  or  combination  of  processing 
operations  other  than  ones  whereby 
poultry  is  slaughtered  and/or 
eviscerated"  (proposed  amendments  to 
9  CFR  081.1(b)(43)).  It  is  the  frequency 
and  manner  of  reinspection  of  further 
processed  poultry  products  that  will  be 
varied  under  IPI. 

Application  of  ^spection  Requirements: 
Part  302  and  Part  381.  Subpart  B 

As  discussed  earlier,  FSIS  is 
proposing  to  amend  these  portions  of  the 
regulations  by  adding  SS  302.5  and  381.8 
(proposed  9  CFR  302.5  and  381.8),  which 
include  provisions  for  determinating  the 
risk  presented  by  difl'erent 
establishments  to  accommodate  changes 
in  the  conditions  and  methods  of 
inspection  coverage  appropriate  under 
IPI  (i.e.,  for  operations  other  than 
livestock  slaughter  and  poultry  slaughter 
and  evisceration).  The  poultry  products 
inspection  regulations,  in  §  381.4  (9  CFR 
381.4),  also  address  generally  the 
providing  of  inspection.  FSIS  is 
proposing  in  this  section  to  state 
generally  the  principle  concept  behind 
IPI,  that  conditions  and  methods  of 
inspection  will  differ  among 
establishments,  but  that  the 
Administrator  will  provide  written 
guidelines  to  inspection  program 
personnel  to  ensure  uniform,  efficient 
assignment  and  conduct  of  all 
appropriate  inspection  tasks  and 
activities,  and  that  such  guidelines  will 
be  available  to  establishments  and  the 
public  generally  (proposed  amendments 
to  9  CFR  381.4).  FSIS  believes  that  the       . 
Federal  meat  inspection  regulations  also 
should  address  generally  the  providing 
of  inspection.  Therefore,  those 
provisions  as  they  are  currently  in 
§  381.4  would  be  added  to  the  meat 
inspection  regulations  at  §  302.4 
(proposed  9  CFR  302.4).  (As  indicated 
above,  Subpart  B  of  Part  381.  as  well  as 
Part  303,  of  the  regulations  also  would 
be  amended  by  rescinding  the 
provisions  previously  issued  to  initiate 
experimentation  with  improved 
processing  inspection  procedures 
(proposed  remo>^l  of  9  CFR  303.2  and 
381.3(c)-(e)).) 

Inspection;  Violations:  Part  305  and  Part 
381,  Subpart  E 

Since,  under  IPI,  the  inspection 
program  is  to  consider  the  history  of 
compliance  with  applicable  regulatory 
requirements  in  assessing  establishment 
performance  and  determining  the 
frequency  and  the  manner  of 
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government  inspection  (proposed  9  CFR 
302.5  (b](l)(i)  and  (c)(2)(i)  and  381.B 
(b)(l)(i)  and  (c)(2)(i]),  FSIS  is  proposing 
to  amend  S  §  305.6  and  381.28  of  the 
Federal  meat  and  the  poultry  products 
inspection  regulations  (9  CFR  305.6  and 
381.28),  respectively,  to  clarify  tind 
express  consistently  their  scope.  Under 
the  proposed  rule,  the  obligation  to 
report  violations  would  be  stated  as 
extending  to  "Inspection  Program 
employees  and  other  representatives  of 
the  Department,"  taking  into  account 
proposed  amendments  to  the 
"Inspection  Prd|ram"  deBnitions 
discussed  above  (proposed  amendments 
to  9  CFR  301.2  (f)  and  (h)  and  381.1 
(b](26]  and  (27)(i]].  In  addition,  the  scope 
of  misconduct  covered  by  the 
regulations  would  be  clarifled  as 
including  all  statutory  violations  and 
"noncompliance  with  the  rules  and" 
regulations  under  the  FMIA  of  which 
such  persons  have  "knowledge  or" 
information  (proposed  amendment  to  9 
CFR  305.6)  and^oncompliance  with 
rules  as  well  as  regulations  under  the 
PPIA  of  which  they  have  knowledge  "or 
information"  (proposed  amendment  to  9 
CFR  381.28).  ^so,  to  provide  for  greater 
flexibihty  in  the  management  of  program 
personnel  and  anticipated  changes  in  its 
field  structure,  FSIS  is  proposing  to 
amend  §§305.4  and  381.27  of  the 
regulations  (9  CFR  305.4  and  381.27)  by 
replacing  references  to  "the  cirGuit 
supervisor"  and  the  IIC's  "suiSfetvisor," 
respectively,  with  "an  Inspecticm 
Program  supervisor"  as  the  personnel 
with  responsibility  for  infoming  . . 
establishment  operators  of  regulatory 
requirements. 

Finally,  FSIS  is  proposing  to  amend 
Part  305  of  the  Federal  meat  inspection 
regulations  to  reflect  the  current 
language  of  section  6(b)(2)  of  the  FMIA 
(21  U.S.C.  606(b)(2)).  which  was 
amended  by  the  FTA  (section  403(a))  to 
provide  that  operators  of  official 
establishments,  as  well  as  any 
government  inspectors  there,  are 
required  to  condemn  all  meat  food 
products  found  to  be  adulterated  and 
destroy  such  products  for  human  food 
purposes.  The  proposed  rule  would 
amend  S  305.5(a)  of  the  regulations  (9 
CFR  305.5(a))  by  including  language  on 
failure  to  condemn  and  destroy  meat 
food  products  found  to  be  adulterated 
among  the  situations  in  which  the 
Administrator  is  authorized  to  withdraw 
inspection  (also  see  proposed 
amendments  to  9  CFR  335.11). 

Program  Personnel  Authorities;  Appeals: 
Part  306  and  Part  381.  Subpart  F 

In  view  of  the  anticipated  changes  in 
the  structure  of  its  field  organization  (as 
discussed  above),  FSIS  is  proposing  to 


amend  §  306.1  of  the  Federal  meat 
inspection  regulations  (9  CFR  306.1)  to 
provide  for  the  designation  of 
"Inspection  Program  supervisors  for 
specific  establishments"  (rather  than 
only  circuit  supervisors  to  whom 
assistants  may  be  assigned)  and  to 
amend  §  381.30  of  the  poultry  products 
inspection  regulations  (9  CFR  381.30)  to 
include  a  provision  for  the  designation 
of  Inspection  Program  supervisors  by 
the  Administrator.  Similarly,  to  provide 
adequately  for  the  range  of  personnel 
who  may  be  performing  inspection 
program  functions  in  an  establishment, 
§  306.2  of  the  Federal  meat  inspection 
regulations  (9  CFR  306.2)  would  be 
amended  to  address  access  by 
"Inspection  Program  employees  *  *  *  to 
any  official  establishment  in  which  they 
are  authorized  to  perform  Inspection 
Program  functions"  rather  than  one  "to 
which  they  are  assigned."  (The  poultry 
products  inspection  regulations  (9  CFR 
381.32)  already  provide  for  access  by 
"[a]ny  duly  authorized  representative  of 
the  Secretary.")  Section  306.3  of  the 
Federal  meat  inspection  regulations 
(proposed  amendment  to  9  CFR  306.3) 
also  would  be  amended  to  address 
admittance  in  terms  of  authorization  to 
perform  inspection  program  functions 
rather  than  assignment. 

In  addition,  FSIS  is  proposing  to 
amend  §§306.5  and  381.35  of  the  Federal 
meat  and  the  poultry  products 
inspection  regulations  (9  CFR  306.5  and 
381.35),  respectively,  to  clarify  that  the 
provisions  for  appealing  label  reviews 
when  an  UC  is  assigned  to  the 
establishment  may  not  be  applicable 
because,  under  IPI,  processing 
establishments  would  no  longer  have 
their  own  assigned  UC.  Under  IPI 
inspectors-in-charge  would  no  longer  be 
required  to  approve  certain  labels 
before  use  under  §  §  317.4(e)  and 
381.132(c)  (see  proposed  revisions  to 
those  sections  hereinafter). 

Inspection  Facilities;  Conduct  and 
Schedule  of  Operations:  Fart  307  and 
Part  381,  Subpart  G 

In  view  of  anticipated  changes  in  the 
field  structure,  FSIS  is  proposing  to 
amend  §§307.1  and  307.2  of  the  Federal 
meat  inspection  regulations  (9  Cre  307.1 
and  307.2)  by  deleting  the  reference  to 
inspector  assignment  (proposed 
amendment  to  9  CFR  307.1)  and  by 
providing  that  inspection  program 
supervisors  in  addition  to  circuit 
supervisors  will  be  responsible  for 
making  decisions  about  the  adequacy  of 
office  space  and  other  facilities  for 
"Inspection  Program"  use  (proposed 
amendments  to  9  CFR  307.1  and  307.2(d). 
(h),  (j),  and  (k):  see  also  proposed 
amendments  to  9  CFR  381.36(a)).  The 


conditions  and  methods  of  inspection 
coverage  in  establishments  subject  to  IPI 
are  expected  to  be  taken  into  account  in 
determining  facility  needs  under  §  307.1 
of  the  Federal  meat  and  §  361.36(a)  of 
the  poultry  products  insi>ection 
regulations  (9  CFR  307.1  and  381.36(a)). 

Sections  307.1  and  381.36(a)  of  the 
regulations  (9  CFR  307.1  and  381.36(a)) 
also  provide  the  Administrator  with  the 
discretion  to  relieve  small  plants 
"requiring  the  services  of  less  than  one 
full  time  inspector"  of  the  need  to 
furnish  facilities  for  program  employees 
where  adequate  facilities  are  available 
at  a  nearby  convenient  location.  FSIS 
believes  that  the  regulations  should 
continue  to  provide  for  small  plant  relief 
at  the  Administrator's  discretion,  but 
that  the  quoted  criterion  is  not 
appropriate  for  a  system  of  inspection  in 
which  inspection  coverage  may  not  be 
by  an  inspector  assigned  to  a  particular 
establishment  and  the  frequency  and  the 
manner  of  government  inspection  will 
be  a  function  of  various  considerations 
(see  proposed  9  CFR  302.5  and  381.8). 
Therefore,  FSIS  is  proposing  to  delete 
this  criterion  fivm  the  provision 
(proposed  amendments  to  9  CFR  307.1 
and  381.36(8)). 

Sections  307.4,  307.5  and  307.6  of  the 
Federal  meat  inspection  regulations  and 
their  counterparts  in  the  Federal  poultry 
products  inspection  regulations 
(§§381.37,  381.38  and  381.39)  deal  with 
requests  for  inspection  coverage  during 
plant  operations,  with  the  relationship 
between  inspectors'  tours  of  duty  and 
establishments'  hours  of  operation,  and 
with  distinguishing  routine  inspection 
service  provided  without  costs  to 
establishments  from  non-routine 
coverage  for  which  the  program  is  to  be 
reimbursed  by  the  establishment. 
Establishments  are  required  to  schedule 
in  advance  their  hours  of  operation  and 
have  those  schedules  approved  by  the 
program.  This  permits  the  program  to 
allocate  its  resources  as  may  be 
required  to  provide  needed  coverage, 
and  to  assure  the  establishment  that  the 
legally  required  inspection  will  be 
provided  so  that  the  establishment's 
operations  may  be  conducted. 

FSIS  traditionally  has  attempted  to 
accommodate  all  reasonable  requests 
for  inspection  coverage,  although  in 
many  instances  this  has  resulted  in  the 
necessity  to  pay  (and  usually  to  seek 
reimbursement  firam  establishments  for) 
overtime  services  provided  by 
inspection  program  personnel. 

The  scheduling  of  inspectors  to 
accommodate  establishments'  hours  of 
operations  has  been  a  comparatively 
simple  task  prior  to  the  discretionary 
inspection  provisions.  Generally,  the 


inspectors  assigned  to  an  establishment 
have  worked  the  same  hours  as  the 
establishment.  If  that  meant  the 
inspector  has  to  work  more  than  40 
hours  a  week  or  on  a  Federal  holiday, 
the  inspector  is  paid  overtime.  Under 
§§307.5  and  307.6  (and  §§  381.38  and 
381.39)  the  cost  of  such  overtime  is 
billed  to  the  establishment.  It  should  be 
noted,  however,  that  large  plants  that 
routinely  schedule  and  work  two  full 
shifts  usually  are  assigned  separate 
inspectors  for  the  second  shift, 
inspectors  who  incur  no  overtime  and 
therefore  generate  no  charges  to  the 
establishment  for  overtime 
reimbursement.  This  has  resulted  in  an 
anomalous  situation  where  smaller 
establishments  and  those  less  able  to 
anticipate  their  hours  of  operation 
frequently  have  to  reimburse  FSIS  for 
overtime  incurred  after  8  hours  of 
operation,  even  though  larger 
establishments  operating  even  more 
hours  (two  full  shifts— as  much  as  16 
hours  per  day)  get  more  inspection 
service  at  no  additional  cost. 

Under  improved  processing 
inspection,  of  course,  inspectors  are  not 
assigned  just  to  certain  establishments, 
and  inspectors'  tours  of  duty  will  no 
longer  by  synonymous  with  the  hours  of 
operation  of  the  establishments  where 
they  conduct  their  inplant  inspection 
activities.  Therefore,  FSIS  is  proposing 
to  amend  §  §  307.4  and  381.37  of  the 
Federal  meat  and  the  poultry  products 
inspection  regulations  (9  CFR  307.4  and 
381.37.  respectively)  so  that  the  schedule 
of  operations  requirements  now  in 
paragraphs  (a),  (b),  and  (c)  of  §§  307.4 
and  381.37  would  be  redesignated 
subparagraphs  (a)(1),  (a)(2)  and  (a)(3)— 
and  made  applicable  only  to  livestock 
slaughter  and  poultry  slaughter  and 
evisceration  operations  (proposed  9  CFR 
307.4(a)  and  381.37(a),  respectively). 

Proposed  §§  307.4(b)  and  381.37(b)— 
scheduling  of  operations  for 
establishments  other  than  slaughter/ 
slaughter  and  evisceration — will  roughly 
parallel  proposed  §§  307.4(a)  and 
381.37(a).  Bach  paragraph  (a)  and  (b) 
will  have  a  subparagraph  (1)  concerning 
the  general  requirement  for  inspection 
coverage  during  operations,  a 
subparagraph  (2)  reciting  the 
requirement  to  maintain  regularly 
scheduled  operating  periods,  and  a 
subparagraph  (3)  stating  that  FSIS  tvill 
provide  such  inspection  coverage 
without  charge  for  5  consecutive  8-hour 
days  within  the  administrative 
workweek  Sunday  through  Satiuday, 
excluding  the  lunch  period.  Each 
subparagraph  (3)  also  will  continue  to 
state  that  the  Department  will  try  (in 
order  to  facilitate  program  management 


and  the  scheduling  of  assignments)  to 
adhere  to  a  basic  workweek  of  5 
consecutive  8-hour  days  Monday 
through  Friday,  and  that  "the 
Department  may  depart  from  the  basic 
workweek  in  those  cases  where 
maintaining  such  a  schedule  would 
seriously  handicap  the  Department  in 
carrying  out  its  function." 

However,  proposed  §§  3e7!4(b)  and 
381.37(b),  being  tailored  to 
accommodate  IPI  procedures,  will  differ 
from  proposed  §§  307.4(a)  and  381.37(a) 
in  a  number  of  ways.  Subparagraphs  (1) 
of  §§  307.4(b)  and  381.37(b)  would 
provide  that  "No  operations  other  than 
(slaughter  or  slaughter  and  evisceration) 
requiring  inspection  shall  be  conducted 
except  under  such  coverage  by 
Inspection  Program  employees  as  the 
Inspection  Program  deems  to  be 
appropriate  to  assure  effective 
regulation  of  (meat  food  products  or 
poultry  products)  in  commerce  and 
protection  of  the  public  health  and 
welfare."  This  is  consistent  with  the  IPI 
concepts  reflected  in  proposed  §  §  302.5 
and  381  .a  The  existing  requirement  to 
be  left  in  §§  307.4(a)(1)  and  381.37(a)(1), 
that  "No  operations  requiring  inspection 
shall  be  conducted  except  under  the 
supervision  of  a  Program  employee" 
would  now  apply  only  to  slaughter/ 
slaughter  and  evisceration 
establishments  where  cm  Inspection 
Program  employee  still  must  be  present 
in  the  plant  during  all  operations. 

Subparagraph  (2)  of  proposed 
§§  307.4(b)  and  381.37(b)  would  be  much 
more  abbreviated  than  subparagraph  (2) 
of  proposed  §§  307.4(a)  and  381.37(a). 
Under  IPI,  the  Program  still  must  rely  on 
each  establishment  maintaining  a 
regular  schedule  of  operations  in  order 
to  provide  inspection  coverage,  but  the 
times  for  lunch  periods  and  rest  breaks 
within  shifts  no  longer  need  to  be 
dictated  because  under  improved 
processing  inspection  individual 
Inspection  Program  employees' 
workdays  normally  would  no  longer  be 
tied  to  those  of  specific  estabUshments; 
their  work  schedules  would  be  dictated 
by  the  Inspection  Program  instead  of  by 
individual  establishments'  hours  of 
operation. 

Subparagraph  (3)  of  proposed 
§§  307.4(b)  and  381.37(b)  would  provide 
for  significant  change  in  how  the 
Program  determines  what  inspection 
service  will  be  provided  free  of  charge 
and  what  inspection  service  will  be 
subject  to  reimbursement  from 
establishments  under  §§  307.5  and 
381.3&  It  will  continue  to  provide  that 
inspection  will  be  provided  during 
scheduled  operations  at  no  cost  to  the 
establishment  for  any  5  consecutive  8- 
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hour  days  during  the  administrative 
workweek  Sunday  through  Saturday,  as 
is  presently  the  case.  However,  it , also 
provides  that,  alternatively,  inspection 
coverage  would  be  provided  without 
cost  during  operations  scheduled 
between  the  hours  of  QUO  a.m.  and  6:00 
p.m.,  Monday  through  Friday — up  to  12 
hours  a  day  and  60  hours  per  week.  The 
Program's  goal  in  providing  this 
alternative  is  to  encourage  as  m.'>ny 
establishments  as  possible  to  conduct 
their  operations  during  reasonably 
normal  working  hours.  The  planning  for 
and  scheduling  of  inspection  activities 
among  various  establishments,  and 
communications  between  Inspection 
Program  managers  and  employees, 
would  be  more  easily  accomplished  the 
more  establishments  keep  their 
operation  within  that  time  frame. 
Nonetheless,  if  the  management  of  an 
establishment  believed  that  operations 
had  to  be  conducted  outside  that  time 
frame,  FSIS  would  still  provide  up  to  5 
consecutive  8-hour  days  of  taxpayer- 
paid  inspection  within  the 
administrative  workweek,  as  is  now  the 
case. 

Furthermore,  it  is  expected  that  the 
program's  policy  of  granting  two  full 
shifts  of  inspection  coverage  would  not 
apply  to  non-slaughter/evisceration 
operations  under  proposed  §  §  307.4(b) 
and  381.37(b).  The  Program  no  longer 
would  routinely  grant  without  charge 
two  full  shifts  (16  hours  per  day)  of 
inspection  service,  8-hours  more  than  is 
provided  for  establishments  that  operate 
less  than  two  full  shifts.  The  most  any 
such  establishment  would  be  able  to 
expect  under  IPI  would  be  12  hours  per 
day  of  inspection  service,  as  discussed 
above.  Because  inspectors  no  longer 
routinely  to  be  assigned  to  one 
establishment  exclusive  of  others,  and, 
therefore,  because  inspectors'  tours  of 
duty  are  to  be  determined  by  the 
Program  using  variables  in  addition  to 
establishments'  hours  of  operation,  there 
no  longer  is  any  justification  to  continue 
disparate,  more  favorable  treatment  for 
some  processing  establishments  simply 
because  they  conduct  two  full  shifts  of 
operations. 

As  proposed.  §§307.4  and  381.37 
would  also  be  amended  by  deleting  the 
reference  to  §§  381.4(h)  and  381.145(h). 
These  referenced  sections  are  currently 
cited  in  SS  307.4(c)  and  481.37(c)  as 
containing  exceptions  to  the  rule  on 
specified  hours  of  operation  (during 
which  inspection  service  would  be 
provided  without  charge).  The 
referenced  sections  permit  processing 
establishments  operating  under  an 
approved  Total  Quality  Control  (TQC) 
system  to  conduct,  if  approved  by  FSIS, 
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operations  for  up  to  12  consecutive 
hours  per  shift,  subject  to  a  charge  for 
overtime  if  overtime  costs  are  incurred 
by  the  program  in  monitoring  operations 
after  the  Hrst  B-hours  per  day.  As 
discussed  hereafter  with  regard  to  Parts 
318.  and  381,  subpart  G,  this  special 
exception  for  TQC  hours  of  operation 
would  be  redundant  and  inappropriate 
under  IPI,  and  therefore  would  be 
deleted  from  the  regulations. 

Under  IPI.  it  will  be  even  more 
important  than  it  is  now  for 
establishments  to  ensure  the  program 
has  timely  and  accurate  information  on 
any  changes  to  establishment  work 
schedules.  Information  on  all  operations 
must  be  provided  early  enough  so  that 
the  program  can  assure  adequate 
coverage.  Accommodating  such  changes 
may  or  may  not  result  in  additional  on- 
site  inspection  activities  being  assigned 
and  inspection  program  employees 
having  tours  of  duty  modified  and/or 
working  overtime.  Requests  for 
modincations  woy^  have  to  be  made  as 
far  in  advance  as  possible  if  FSIS  is  to 
make  the  most  effective  use  of  its 
available  resources  and  if 
establishments  are  to  minimize  overtime 
situations.  The  regulations  already 
provide:  that  ofTicial  establishments 
must  submit  work  schedules  that  specify 
daily  clock  hours  of  operation  for 
approval  to  area  supervisors,  who  take 
into  account  the  efficient  and  effective 
use  of  inspection  personnel  in 
considering  whether  such  schedules  will 
be  approved:  that  ofHcial  establishments 
must  maintain  consistent  work 
schedules;  and  that  frequent  requests  for 
change  in  such  schedules  are  not  to  be 
approved  (9  CFR  307.4(d)(1)  and  (2)  and 
381.37(d)(1)  and  (2);  proposed 
§§  307.4(c)(1)  and  (2)  and  381.37(c)(1) 
and  (2)). 

FSIS  is  proposing  that  any  changes  in 
an  establishment's  workweek  (in 
addition  to  work  schedule  changes 
involving  additions  or  eliminations  of 
shifts)  be  considered  significant  changes 
in  work  schedules  for  which  requests 
must  be  submitted  at  least  2  weeks  in 
advance.  (The  poultry  products 
inspection  regulations  already  so 
provide  (9  CFR  381.37(d)(2)).)  The 
proviso  to  this  subparagraph,  regarding 
approval  of  minor  deviations  from  daily 
operating  schedules,  would  be  amended 
to  permit  authorization  by  designated 
Inspection  Program  supervisors  as  well 
as  IIC's  (proposed  amendments  to  9  CFR 
307.4(c)(2)  and  381.37(c)(2)),  because 
there  no  longer  will  be  IIC's  at 
processing  establishments.  Note  that 
"deviations"  include  decreases  as  well 
as  increases  in  hours  of  operation. 
Program  approval  also  would  be 


required  for  extensions  of  an 
establishment's  operations  within  the 
same  workday  or  at  the  start  of  the  next 
workday,  as  is  now  the  case,  pursuant  to 
proposed  §  S  307.4(c)(3)  and/or 
381.37(c)(3)  of  the  regulations  (9  CFR 
307.4(c)(3)  and  381.37(c)(3)).  Requests  "to 
operate  outside  an  approved  work 
schedule,"  would  be  made  to  the 
"Designated  Inspection  Program 
supervisor,"  and  would  replace  requests 
for  inspection  service  for  "overtime 
work"  or  "overtime  service." 

As  discussed,  although  inspection 
coverage  under  IPI  must  be  provided 
during  all  operations  the  timing  and 
frequency  of  that  inspection  is  governed 
by  FSIS — not  by  the  establishment. 
"Inspection  coverage"  under  IPI  would 
include  any  and  all  inspection  activity  at 
an  establishment  that  the  Program 
deems  necessary.  Implicitly,  even 
though  an  inspector  may  not  be  present 
during  all  operations,  the  Program  has  to 
be  able  to  have  one  or  more  inspectors 
present  to  conduct  all  inplant  inspection 
tasks  that  may  be  appropriate  during 
any  operations,  and  therefore  must  not 
only  have  approved  the  establishment's 
schedule  of  operations,  but  also  must 
have  reasonable  notice  of  any  variations 
from  that  schedule. 

Proposed  S  S  307.4(c)(1)  and 
381.37(c)(1)  will  retain  the  condition 
found  in  current  S  S  307.4(d)(1)  and 
381.37(d)(1)  that  "in  consideration  of 
whether  the  approval  of  an 
establishment  work  schedule  shall  be 
given,  the  area  supervisor  shall  take  into 
account  the  efficient  and  effective  use  of 
inspection  personnel."  Although  this 
provision  has  seHom  been  invoked,  the 
Department  must  retain  the  discretion  to 
deny  inspection  and  thereby  preclude 
operations  when  inspection  resources 
are  not  available. 

Concomitant  amendments  to 
§§  307.5(a)  and  381.38(a)  of  the 
regulations  (9  CFR  307.5(a)  and 
381.33(a)),  which  recite  those  instances 
when  reimbursement  for  inspection 
services  is  required,  would  be  amended 
to  include  costs  of  inspection  service 
furnished  outside  the  times  and  days 
specified  In  S  305.4(b)(3)  or  381.37(b)(3), 
that  is,  not  within  the  period  between 
6:00  a.m.  and  6:00  p.m.,  Monday  through 
Friday.  FSIS  believes  that  as  a  general 
principle,  overtime  costs  it  incurs  in 
accommodating  an  establishment's 
special  needs — ^by  providing  inspection 
coverage  during  unscheduled  operations 
as  well  as  in  other  situations  where 
overtime  must  be  paid  to  inspectors 
(e.g.,  on  Federal  holidays) — should  be 
recovered  from  thaV'^stablishment. 
Application  of  thisnrinciple  to  overtime 
costs  incurred  bjj/<he  program  under  IPI 


requires  an  approach  somewhat 
different  from  the  current  inspection 
system.  Because  of  the  discretionary 
authority  provided  by  the  1986 
amendment  to  the  FMIA.  under  IPI 
inspection  program  employees'  tours  of 
duty  no  longer  would  be  directly  linked 
to  specific  establishment's  scheduled 
hours  of  operations.  The  tour  of  duty  of 
an  individual  inspection  program 
employee  instead  will  reflect  the 
program's  scheduling  of  various  tasks  to 
be  conducted  at  various  establishments 
over  a  period  of  time.  Under  IPI,  the 
progiam  alone  determines  the  frequency 
and  intensity  of  inspection  coverage  at 
each  establishment.  Consequently,  the 
existing  overtime  billing  policies,  which 
are  premised  on  inspectors  being 
present  daily  in  specific  establishments 
during  operations  (overtime  as  well  as 
scheduled)  would  no  longer  be 
applicable.  The  fact  that  an 
establishment  operates  more  than  8 
hours  a  day  or  40  hours  a  week  would 
not  necessarily  mean  that  inspection 
program  employees  charged  with 
covering  the  plant  during  such  overtime 
operations  will  be  on  overtime  pay.  nor 
does  the  fact  that  the  program  must  pay 
overtime  to  assure  adequate  coverage  in 
various  establishments  necessarily  lead 
to  the  billing  of  overtime  to  such 
establishments. 

Therefore  55  307.5(a)  and  381.38(a) 
would  be  amended  by  adding  two 
clauses  to  provide  for  two  new 
situations  in  which  overtime  costs 
would  be  billed  to  an  establishment. 

First,  these  regulations  would  be 
amended  to  expressly  provide  that 
inspection  program  employee  overtime 
will  be  billed  to  establishments  when 
such  overtime  is  incurred  and  is 
attributable  to  the  program 
accommodating  an  establishment's 
request  for  inspection  coverage  outside 
(1)  the  hours  of  6:00  a.m.  and  6:00  p.m.. 
Monday  through  Friday,  or  (2)  the  5 
consecutive  8-hour  days  otherwise 
requested  to  be  the  basic  workweek 
during  which  inspection  coverage  is 
provided  without  charge.  It  is  important 
to  note  that  overtime  will  be  billed,  as  it 
is  now,  only  when  it  is  actually  incurred 
by  the  Program.  Under  IPI,  the  program 
will  have  wider  discretion  as  to  when — 
or  if — an  inspection  program  employee 
must  be  at  the  establishment  during 
such  operations.  However,  the 
individual  inspector  conducting 
inspection  activities  on  an  overtime 
basis  need  not  have  been  in  that 
establishment  for  the  preceding  8  hours 
(see.  Roy  Bryant  Cattle  Co.  v.  U.S..  463 
F.2d  418  (5th  Cir.,  1972)).  The  criterion 
for  billing  overtime  would  be  that  FSIS 
paid  overtime  to  accommodate 


establishment  operations  conducted 
outside  the  basic  workweek,  as  that 
workweek  is  defined  under  proposed 
56  307.4(b)(3)  and  381.37(b)(3)  and 
incorporated  into  an  approved  schedule 
of  operations. 

Second,  overtime  costs  would  be 
billed  to  an  establishment  when  they  are 
incurred  during  an  establishment's 
scheduled  hours  of  operation  when  an 
inspection  program  employee  attempts 
to  conduct  inspection-related  tasks  at 
the  establishment  but  finds  no 
operations  are  in  fact  being  conducted. 
For  deviations  from  approved  schedules 
that  involve  cancelling  of  scheduled 
operations,  reasonable  advance  notice 
will  be  required  to  preclude  the  charging 
of  overtime  to  recover  costs  the  Agency 
incurred  in  attempting  to  accommodate 
the  declared  schedule. 

These  provisions  and  related 
provisions  in  55  307.6(b)  and  381.39(b)  of 
the  regulations  (9  CFR  307.6(b)  and 
381.39(b))  also  would  be  amended  in 
accord  with  changes  in  the  field 
structure,  and  these  sections  and 
55  307.5(a),  307.6(a),  381.38(a),  and 
381.39(a)  of  the  regulations  (9  CFR 
307.5(a).  307.6(a),  381.38(a),  and 
381.3g(a))  would  be  amended  to  make 
their  terminology  consistent  with  IPI, 

Sanitation:  Part  308  and  Fart  381, 
Subpart  H 

Existing  regulations  require  that 
official  establishments  be  maintained  in 
a  sanitary  condition,  and  place  primary 
responsibility  for  that  on  the  official 
establishments  (9  CFR  55  308.3  and 
381.57  and  381.58).  However,  many 
establishments  have  come  to  rely  on 
inspectors  to  detect  and  eilsure 
correction  of  any  insanitary  conditions 
and  practices.  Under  IPI  official 
establishments  would  no  longer  be  able 
to  rely  on  program  employees 
continuously  being  in  the  plant,  and 
must  on  their  own  volition  identify  and 
correct  potential  sanitation  problems  to 
prevent  the  production  of  adulterated    • 
product.  Conversely,  inspection  program 
personnel  will  no  longer  be  able  to  rely 
on  preventative  measured.  Insanitary 
conditions  and  practices  may  be  found 
only  after  adulterated  product  has  been 
produced  resulting  in  the  need  to  use 
remedial  enforcement  tools  that 
generally  are  more  onerous  to  affected 
establishments. 

As  is  now  the  case,  inspection 
program  employees  conducting 
inspections  under  the  proposed 
regulations  will  continue  to  have  broad 
discretionary  authority  with  regard  to 
the  identification  of  insanitary 
conditions  and  practices  under  these 
provisions,  and  in  determining  whether 
and  to  what  extent  corrective  action 


must  be  taken  by  the  establishment. 
Such  action  may  include  prohibiting  the 
use  of  equipment,  utensils,  rooms  or 
compartments  that  the  inspecting 
employee  finds  to  be  unclean  (9  CFR 
307.15  and  381.99),  or  the  retention  of 
product  suspected  of  having  been 
adulterated — or  condemnation  of 
products  determined  to  have  been 
adulterated— thereby  (9  CFR  318^  and 
381.145;  also  see,  55  312.6  and  381.99). 
FSIS  recognizes  the  continuing  need  for 
a  close,  nonadversarial  working 
relationship  with  all  inspected 
establishments,  and  will  provide 
assistance  as  well  as  enforcement  in 
matters  relating  to  sanitation.  To  foster 
increased  efficiency  and  effectiveness, 
and  to  ensure  a  comprehensive, 
systematic  and  to  the  degree  possible 
uniform  approach  to  such  inspections, 
FSIS  management  will  provide  through 
its  directive  system  additional  direction 
and  guidance  to  its  personnel  regarding 
specific  inspection  tasks  and  procedives 
that  may  be  applicable.  Official 
establishments  are  and  will  continue  to 
be  provided  copies,  and  thus  actual 
notice,  of  any  and  all  such  FSIS 
directives  in  matters  affecting  their 
operations.  FSIS  will  woric  directly  with 
individual  establishments  as  may  be 
required  to  develop  or  strengthen 
establishment  sanitation  plans  and 
procedures. 

Therefore.  FSIS  believes  that  the 
sanitation  regulations  need  to  be 
amended  to  accommodate 
administratively  the  increased 
likelihood  that  inspection  program 
employees  may  be  present  relatively 
infrequently  in  some  establishments. 
The  proposed  changes  include 
additional  procedures  for  use  in 
enforcing  sanitation  requirements  and 
thereby  preventing  the  distribution  of 
product  which  "*  *  *  has  been 
prepared,  packed,  or  held  under 
insanitary  conditions  whereby  it  may 
have  become  contaminated  with  filth,  or 
*  *  *  may  have  been  rendered  injurious 
to  health"  (21  U.S.C.  453(g)(4)  and 
601(m)(4))  or  is  otherwise  adulterated. 
Under  the  proposed  rule,  fi  308.15  of  the 
Federal  meat  inspection  regulations  (9 
CFR  308.15)  would  be  amended  and 
5  381.58(a)  would  be  added  to  the 
poultry  products  inspection  regulations 
(proposed  9  CFR  381.58(a))  to  direct 
program  personnel  who  tag  any 
equipment,  utensil,  room,  or 
compartment  as  "U.S.  Rejected" 
pursuant  to  5  308.15  or  5  381.99  of  the 
regulations  (9  CFR  308.15  or  381.99)  also 
to  place  a  "U.S.  Retained"  tag  on 
products  at  the  establishment  which 
were  prepared  using  equipment  or 
utensils  or  in  rooms  or  compartments 
which  are  tagged  "U.S.  Rejected"  if  such 


products  are  suspected  of  being 
adulterated  to  assure  that  such  products 
are  held  and  their  disposition  is  in 
accordance  with  the  regulations. 

FSIS  also  is  proposing  to  amend 
55  308.3  (c)  and  (d).  306.5(e).  and  308.8 
(d)  and  (f).  308.15.  381.50(0.  «nd 
381.53(a)(5)  of  the  regulations  (9  CFR 
308.3  (c)  and  (d).  308.5(e),  308.8  (d)  and 
(f),  308.15.  381.50(f),  and  381.53(a)(5))  to 
indicate  that  circuit  supervisors  or 
"other  designated  Inspection  Program 
supervisorfsj"  and  IIC's  "or  other 
Inspection  Program  employeefsj"  may 
have  the  responsibilities  referred  to 
therein  and  to  include  conforming 
inspection  program  terminology. 

Official  Marks  and  Devices:  Part  312  and 
Part  381,  Subpart  M 

FSIS  believes  that  with  full 
implementation  of  an  IPI  system,  the 
importance  of  specifically  providing  for 
use  of  appropriate  official  marks  in 
inspecting  meat  food  products  will 
increase  (see,  e.g.,  discussion  of 
proposed  0  CFR  308.15(b),  318.8(a)(2)(ii). 
381.58a,  and  381.146(b)(3)).  The 
provisions  of  5  312.6(a)  (1),  (2),  (4),  and 
(5)  of  the  Federal  meat  inspection 
regulations  (9  CFR  312.6(a)  (1),  (2),  (4). 
and  (5))  were  designed  for  use  in 
connection  with  post-mortem  inspection 
(see  9  CFR  Part  310).  Under  the 
proposed  rule,  paragraph  (a)  would  be 
restricted  to  these  marks  as  used  in 
post-mortem  inspection,  and  paragraph 
(c)  would  address  the  "U.S.  Rejected" 
mark,  which,  as^provided  in  5  312.6(a)(3) 
of  the  regulations  (9  CFR  31Z6(a)(3)),  is 
used  to  identify  insanitary  buildings, 
rooms,  and  equipment  (as  prescribed  in 
9  CFR  Part  308)  and  is  appropriate  for  all 
inspection  situations  (proposed 
amendment  to  and  redesignation  of  9 
CFR  312.6(a)(3)). 

In  paragraph  (b),  the  proposed  rule 
would  establish  two  official  marks  for 
use  by  Inspection  Program  employees  in 
connection  with  meat  food  product 
inspection  (9  CFR  312.6(b)  as  proposed 
to  be  amended).  These  would  include 
the  "U.S.  Retained"  mark,  applied  by  a 
tag  (Form  MP-35),  for  identifying  meat 
food  product  that  is  held  for  further 
evaluation  to  determine  its  disposition 
(proposed  paragraph  (b)(1)  of  9  CFR 
312.6)  and  a  "U.S.  Inspected  and 
Condemned"  mark,  to  be  applied  by 
means  of  a  tag  (with  the  number  to  be 
assigned  before  issuance  of  a  final  rule) 
rather  than  a  brand,  for  identifying  meat 
food  product  that  has  been  found  to  be 
adulterated  (i.e.,  as  to  which  an 
inspection  program  employee  has  made 
a  final  decision)  (proposed  paragraph 
(b)(2)  of  9  CFR  312.6).  (Conforming 
changes  also  would  be  made  in  the  title 
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and  in  paragrpah  (b).  which  would  be 
redesignated  as  paragraph  (d)  (proposed 
amendments  to  9  CFR  312.6].) 

Sections  381.99  and  381.101  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.99  and  381.101)  already 
authorize  use.  as  official  devices,  of 
such  tags  as  may  be  approved  by  the 
Administrator  for  the  identification  and 
control  of  poultry  products  which 
appear  to  be  not  in  compliance  or  are 
held  for  further  examination,  and 
prescribe  "U.S.  Condemned"  as  an 
official  mark,  respectively.  To  provide 
consistency  with  the  meat  inspection 
regulations,  FSIS  is  proposing  to  add  a 
new  S  381.102  to  the  regulations  (9  CFR 
381.102)  to  provide  that  a  "U.S. 
Inspected  and  Condemned"  tag  (with 
the  number  to  be  assigned  before 
issuance  of  a  final  riile)  as  well  as  other 
devices  used  for  applying  such  mark  are 
official  devices  that  may  be  used  in 
poultry  processing  operations. 
(Conforming  changes  in  inspection 
program  terminology  would  be  made  in 
§  381.99  of  the  regulations  (proposed 
amendments  to  9  CFR  381.99}). 

Also.  In  view  of  changes  being 
proposed  in  official  sealing  under  Part 
325  of  the  Federal  meat  inspection 
regulations  (9  CFR  Part  325;  see 
proposed  amendments,  discussed 
below).  FSIS  is  proposing  to  amend 
S  312.5  of  the  regulations  (proposed 
amendments  to  9  CFR  312.5).  As 
amended,  this  paragraph  would  provide 
an  official  mark  for  use  in  sealing  as 
prescribed  by.  and  any  tag  as  required 
in.  Part  325  of  the  regulations  (9  CFR 
Part  325).  now  or  in  the  future  (rather 
than  such  sealing  of  means  of 
conveyance  and  a  "Warning  Tag"). 

Finally,  in  a  recent  rulemaking  (52  FR 
41957.  November  2, 1987),  FSIS  added 
SB  312.10  and  381.112  to  the  Federal 
meat  and  the  poultry  products 
inspection  regulations  (9  CFR  312.10  and 
381.112),  respectively,  to  incorporate  an 
official  mark,  which  is  applied  with  an 
official  device  supplied  to  appropriate 
Agency  personnel  by  the  Department, 
for  use  in  sealing  containers  of  samples 
submitted  under  requirements  in  the 
regulations  and  section  202  of  the  FMIA 
(21  U.S.C.  842)  or  section  11(b)  of  the 
PPIA  (21  U.S.C.  487b).  FSIS  believes  that 
these  regulations  should  be  clarified  in 
view  of  the  anticipated  importance  of 
sampling  by  inspection  program 
personnel  at  official  establishments 
under  DPI  and  to  utilize  regulatory 
terminology  more  consistently  (see,  e.g., 
|§  318.9  and  381.146  as  proposed  to  be 
amended  and  SS  320.4  and  381.178).  As 
amended,  9S  312.10  and  381.112  of  the 
regulations  (9  CFR  312.10  and  381.112) 
would  specify  that  the  "Sample  Seal" 


mark  is  to  be  used  in  sealing  containers 
of  samples  "taken  by  Inspection 
Program  employees,  including  samples 
taken  by  an  authorized  representative  of 
the  Secretary  pursuant  to  section  202"  of 
the  FMIA  or  11(b)  of  the  PPIA  (21  U.S.C. 
487b  and  842).  and  that  the  Department 
will  supply  to  such  personnel  die  official 
device  for  applying  this  mark. 

DispositioD  of  Condemned  Products: 
Part  314 

FSIS  believes  that,  in  view  of 
amendments  to  the  condemnation- 
related  provisions  of  section  6  of  the 
FMIA  (21  U.S.C.  606;  see  FTA.  section 
403(a))  and  institution  of  improved 
processing  inspection  procedures  in 
establishments  preparing  meal  food 
products,  the  Federal  meat  inspection 
regulations  should  be  amended  to 
address  the  disposition  of  articles 
condemned  as  a  result  of  government 
inspection  at  establishments 
slaughtering  livestock  (see  9  CFR  Parts 
309-311)  separately  from  condemnation 
disposition  upon  reinspection  at 
establishments  preparing  meat  food 
products.  Therefore,  under  the  proposed 
rule,  the  application  of  §§  314.1  and 
314.3  of  the  Federal  meat  inspection 
regulations  (9  CFR  314.1  and  314.3). 
including  their  requirements  for  action 
by  or  in  the  presence  of  inspection 
program  personnel,  would  be  restricted 
to  the  disposition  of  carcasses  and 
carcass  parts  condemned  "upon  ante- 
mortem  or  post-mortem  inspection  or 
reinspection  of  slaughtered  livestock"  at 
official  establishments  "slaughtering 
hvestock."  and  the  disposition  of 
products  condemned  upon  government 
reinspection  at  official  establishments 
preparing  meat  food  products  would  be 
addressed  in  S  314.13  of  the  Federal 
meat  inspection  regulations  (proposed  9 
CFR  314.13). 

The  proposed  section  (proposed  9  CFR 
314.13)  includes  a  set  of  methods  for  use 
by  official  establishments,  under  the 
supervision  of  inspection  program 
personnel,  that  have  been  found 
effective  in  preventing  use  of 
condemned  products  as.  or  as  vehicles 
for  adulterating,  human  food  and  that 
are  consistent  with  the  requirements  for 
condemned  poultry  products  (9  CFR 
381.95).  lliese  methods  are  steam 
treatment  or  thorough  cooking, 
incineration  or  complete  destruction  by 
burning,  and  denatilring  as  currently 
prescribed  by  S  314.3(a)  of  the 
regualtions  (9  CFR  314.3(a))  or  with 
another  material  and/or  method 
approved  by  the  Administrator  in 
specific  cases  (proposed  9  CFR 
314.13(a)(lH3)). 

The  proposed  amendments  to 
§S  314.13  and  381.95  also  provide  that  it 


is  the  responsibility  of  the  operator  of  an 
official  establishment  to  destroy  for 
human  food  purposes,  using  one  of  the 
approved  methods  hsted.  product  which 
it  has  determined  to  be  adulterated 
(proposed  9  CFR  314.13  and  381.95).  This 
is  in  keeping  with  the  essential  concept 
underlying  IPI,  that  the  official 
establishment  has  the  primary 
responsibility  for  preventing  the 
distribution  of  adulterated  product  to 
consumers. 

Marking  Products  and  Product 
Containers:  Part  316 

Part  318  of  the  Federal  meat 
inspection  regulations  (9  CFR  Part  316) 
provides  exceptions  to  the  general 
requirements  that  products  and  their 
containers  must  be  marked  with  the 
inspection  legend  before  being  removed 
from  official  establishments.  (See  also 
Part  317  of  the  Federal  meat  inspection 
regulations  (9  CFR  Part  317)  regarding 
the  labeling  of  livestock  products  and 
Subpart  N  of  the  poultry  products 
inspection  regulations  (9  CFR  Part  381, 
Subpart  N),  which  requires,  among  other 
things,  that,  except  as  the  Administrator 
may  authorize  in  specific  cases  with 
respect  to  shipment  between  ofiicial 
establishments,  each  shipping  and 
immediate  container  of  any  inspected 
and  passed  poultry  product  must  bear 
an  approved  label  at  the  time  it  leaves 
an  official  establishment  (9  CFR 
381.115).)  Having  reevaluated  the 
conditions  under  which  unmarked 
livestock  products  may  now  be  moved, 
and  given  current  industry  practices, 
FSIS  believes  that  these  exceptions  must 
be  modified  to  provide  for  efficient 
execution  of  statutory  requirements  to 
effectively  prevent  the  distribution  of 
adulterated  or  misbranded  products  to 
consumers  (21  U.S.C.  602-607  and  621) 
once  IPI  is  fully  implemented. 

The  shipping  and  receiving  of 
unmarked  product  by  establishments  is 
viewed  by  the  inspection  program 
generally  as  a  praptice  to  be  carefully 
controlled  to  prevent  the  diversion  of 
unmarked  product  into  commerce  in 
violation  of  the  law.  Section  316.8(a) 
currently  permits  bulk  product  that  is 
inspected  and  passed  but  unmarked  to 
be  shipped  from  one  official 
establishment  to  another  for  further 
processing,  loose  in  railroad  cars,  trucks, 
or  other  means  of  conveyance  so  long  as 
the  regulatory  control  of  the  product  is 
maintained  by  placement  of  an  official 
seal  upon  the  conveyance  by  an  FSIS 
employee.  However,  the  existing 
program  controls  imposed  on  an 
unmarked  product  are  premised  on  the 
ready  availability  of  inspection  program 

personnel  at  the  official  establishment 


to  oversee  the  activity,  including 
application  of  official  USD  A  seals  to  the 
container  or  conveyance  prior  to  the 
product  being  transported  from  the 
establishment  under  Part  325,  and  to 
that  extent  would  be  incompatible  with 
IPI.  Under  IPI,  some  establishments 
might  have,  among  other  things, 
excellent  controls  over  all  aspects  of 
their  operation  and  therefore  may  have 
program  personnel  on  their  premises 
only  infrequently,  but  still  might  require 
the  frequent  shipping  or  receiving  of 
unmarked  product  in  the  ordinary 
course  of  their  processing  activity. 

FSIS  is,  therefore,  proposing  to  amend 
i  316.8(a)  of  the  regulations  to  permit 
the  transport  between  estabhshments  of 
unmarked  inspected  and  passed 
products  for  further  processing  without 
a  USD  A  seal,  but  with  further 
restrictions.  Bulk  shipments  of 
urunarked  products  in  railroad  cars  or 
trucks  would  no  longer  be  permitted. 
This  change  is  designed  to  preclude 
loose,  bulk  shipments  inside 
conveyances  that  are  less  easily 
controlled  by  the  establishments 
involved,  and  are  likely  to  be  exposed  to 
more  handling  and  other  sources  of 
potential  contamination.  It  would  permit 
receiving  establishments  and  FSIS 
inspection  program  employees  to  more 
easily  ascertain  the  integrity  of  product 
entering  the  establishment.  This  also 
comports  with  the  existing  provisions  of 
existing  paragraph  316.8(b)  which 
prohibits  any  other  movement  outside 
and  establishment  of  unmarked, 
inspected  and  passed  product  unless  it 
is  in  a  closed  container.  As  revised, 
S  316.8(a)  would  refer  to  S  316.8(b) 
which,  as  revised,  would  set  forth  the 
only  exception  to  the  prohibition  of  the 
movement  outside  or  entry  into  an 
establishment  of  unmarked,  inspected 
and  passed  product. 

Section  316.8(b)  currently  provides 
that  unmarked  products  that  have  been 
inspected  and  passed  but  do  not  bear 
the  official  inspection  legend  may  be 
removed  from  establishments  in  closed 
containers  bearing  the  official 
inspection  legend  and  all  other 
information  required  by  Parts  316  and 
317,  but  removal  of  such  product  from 
the  container  must  be  done  under  the 
supervision  of  a  program  employee  and 
government  reinspection  is  required 
before  repackaging  or  remarking.  In  lieu 
of  the  latter  provision,  S  316.8(b)  would 
adopt  the  seal  requirement  currently  in 
S  316.8(a).  Thus,  all  such  containerized 
product  would  have  to  be  in  compliance 
with  Part  325  of  the  regulations  (9  CFR 
Parts  316,  317,  and  325].  As  discussed 
later  in  connection  with  proposed 
amendments  to  fi  325.5  of  the 


J 


regulations,  all  such  closed  containers 
would  be  sealed  with  unofficial  seals, 
applied  by  establishments  and  including 
their  establishment  numbers,  and  would 
as  at  present  continue  to  be 
accompained  by  shippers  certificates 
when  transported  from  one  official 
establishment  to  another  for  further 
processing  (9  CFR  325.5  as  proposed  to 
be^imended;  see  also  9  CFR  325.7  and 
proposed  amendments  thereto). 

Further  proposed  amendments  to 
S  316.8(b)  of  the  regulations  (9  CFR 
316.8(b))  are  intended  to  clarify  its 
requirements  and  assure  that  diey  are  in 
accord  with  the  availabiUty  of  an 
inspector  under  IPI.  Thus,  the 
transportation  requirements  of  Part  325 
of  the  regulations  (9  CFR  Part  325) 
would  be  cross-referenced,  and  the 
proviso  regarding  removal  of  product 
from  containers  and  its  further 
transportation  in  commerce  under  the 
supervision  of  an  inspector  would  be 
modified  to  eliminate  that  supervision 
and  to  provide  that  such  product  is 
subject  to  reinspection  and  that  its 
packing  in  containers  must  be  as 
required  by  Parts  316  and  317  of  the 
regulations  (9  CFR  Parts  316  and  317). 
(See  also  §  325.17  of  the  regulations  (9 
CFR  325.17)  regarding  the  unloading  and 
storage  in  transit  at  approved 
warehouses  of  product  transported 
under  §  325.5  of  the  regulations  (9  CFR 
325.5).) 

FSIS  also  is  proposing  to  amend 
§  316.10(b)  of  the  regulations  (9  CFR 
316.10(b))  to  require  the  use  of  unofficial 
seals  if  the  official  inspection  legend 
and  list  of  ingredients  are  only  shown 
twice  throughout  the  contents  (rather 
them  on  each  kilogram]  of  sausage  and 
other  products  in  casings  or  link  form,  of 
the  smaller  variety,  when  shipped  in 
properly  labeled  closed  containers 
exceeding  5  kilograms  capacity  to 
another  official  establishment  for  further 
processing.  The  current  requirement  that 
the  IIC  at  the  originating  establishment 
identify  such  a  shipment  for  further 
processing  to  the  IIC  at  the  destination 
establishment  (by  means  of  Form  MP 
408-1)  would  be  eliminated  as 
unnecessary  if  establishment  seals  are 
used  and  as  no  longer  suitable  in  view 
of  changes  in  the  field  structure 
anticipated  under  IPI. 

In  addition,  FSIS  is  proposing  to 
amend  S  316.9(b)  of  the  regulations  (9 
CFR  316.9(b)),  which  currently  permits 
the  application  of  additional  marks  of 
inspection  on  primal  parts  of  carcass  at 
other  establishments  after  they  leave  the 
establishment  where  they  were  first 
inspected,  passed  and  marked.  The 
proposed  revision  would  delete  that 
provision,  restricting  the  branding  of 


primal  parts  with  the  official  inspection 
legend  to  slaughter  facilities,  wheie 
branding  is  a  routine  part  of  the 
inspection  procedures  and  is  conducted 
by  or  under  the  supervision  of  an 
inspection  program  employee.  Under  IPI, 
inspection  program  personnel  may  not 
be  available  to  control  and  supervise  the 
use  of  official  branding  devices  in  post- 
slaughter  preoperation  operations.  Such 
control  and  supervision  is  required. 
Under  the  current  system,  brand 
management  and  control  of  branded 
product  has  been  a  source  of  continuing 
concern  to  the  Department  (see,  e.g..  50 
FR  21422],  and  there  is  no  feasible  way 
to  permit  the  application  of  additional     ' 
marks  of  inspection  at  succeeding 
establishments  conducting  post- 
slaughter  preparation  operations 
without  exacerbating  that  concern. 
Processing  establishments  have 
available  a  variety  of  alternatives  to 
official  branding  devices  by  which  to 
affix  the  official  inspection  legend,  most 
notably  pre-printed  packaging. 

Similarly,  FSIS  is  proposing  to  amend  . 
S  316.10(a]  of  the  regulations  (9  CFR 
316.10(a]]  to  eliminate  the  requirement 
that  the  official  marks  must  be 
"branded"  on  sausage  and  similar 
product  prepared  in  casings.  As  noted,  a 
variety  of  devices  are  available  to 
producers  of  such  product  for  the 
application  of  the  official  marie  of 
inspection  and  other  labeling,  and  it  is 
both  feasible  and  reasonable  for  FSIS  to 
avoid  the  complications  involved  in  the 
use  and  control  of  branding  devices  in 
these  estabhshments.  Although  FSIS 
would  eliminate  the  branding  of  meat 
food  products  under  Subchapter  A  of  the 
regulations  (9  CFR  Chapter  III, 
Subchapter  A],  FSIS  recognizes  that 
there  may  be  certain  technical 
difficulties  associated  with  application 
of  official  marks  to  products  prepared  in   - 
natural  casings,  and  manufacturers  of 
these,  and  perhaps  other,  meat  food 
products  may  have  further  information 
on  potential  disadvantages  or  problems 
associated  with  at  least  the  alternatives 
currently  available  under  the 
regulations.  Therefore,  in  this 
rulemaking,  FSIS  also  is  considering  the 
option  of  amending  $  316.10  of  the 
regulations  (9  CFR  316.10]  to  include  a 
provision  pursuant  to  which  meat  food 
products  could  continue  to  be  branded 
with  required  official  marks  in  an 
establishment  that  has  an  approved 
partial  quality  control  program  (see  9 
CFR  318.4(d]  and  (e))  under  which  the 
establishment  operator  or  his  or  her 
designee  exercises  responsibility  over 
the  proper  use  and  custody  of  branding 
devices.  Cases  in  which  the 
Administrator  determines  that  an 
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establishment's  program  assures 
adequate  control  would  be  exceptions  to 
the  requirements  for  program  employee 
locking  or  sealing  in  \  316.4(b)  of  the 
regulations  (9  CFR  316.4(b)).  which, 
along  with  S  307.2(k)  of  the  regulations 
(9  CFR  307 .2(k)).  would  be  amended  to 
so  indicate.  Interested  members  of  the 
public  are  encouraged  to  submit 
information  and  views  on  the  feasibiUty 
of  alternatives  to  the  current 
requirements  and  the  option  of 
controlling  the  branding  of  meat  food 
products  under  an  approved  partial 
quality  control  program. 

Finally,  FSIS  is  proposing  to  amend 
§  316.13(g)  of  the  regulations  (9  CFR 
316.13(g)  to  reflect  that  certain  stencils 
and  labels  could  be  used  en  shipping 
and  immediate  containers  of  properly 
labeled  and  marked  products  based  on  a 
presumptive  agency  approval  (see 
proposed  {  317.4(e)),  and  the  reference 
to  5  325.7(b)  requirements  in  §  316.13(e) 
of  the  regulations  (9  CFR  316.13(e)) 
would  be  changed  because,  as  discussed 
below,  FSIS  is  proposing  to  include  the 
requirements  for  product  passed  for 
cooking  and  beef  passed  for 
refrigeration  in  paragraph  (a)  and 
modified  requirements  for  pork  which 
has  been  refrigerated  to  destroy 
trichinae  in  paragraph  (b)  of  §  325.7  of 
the  regulations  (9  CFR  325.7(a)  and  (b) 
as  proposed  to  be  amended).  It  also 
should  be  noted  that  an  FSIS  proposal  to 
amend  the  regulations  by  eliminating  the 
official  sealing  requirement  for  tank  cars 
and  trucks  used  in  transporting 
inspected  and  passed  product  to  another 
official  establishment  or  a  location 
operating  under  voluntary  inspection 
service  (which  appears  to  involve  only 
rendered  animal  fat)  was  the  subject  of 
separate  rulemaking  proceedings  and 
published  as  a  fmal  rule  on  )uly  29, 1988 
(53  FR  28632). 

Labeling:  Part  317  and  Part  381,  Subpart 

N 

Under  the  Federal  meat  and  the 
poultry  products  inspection  regulations 
(9  CFR  317.4(a)  and  381.132(a), 
respectively),  no  labeling  may  be  used 
on  any  product  until  it  has  bsen 
approved.  Such  approvaljnust  be 
obtained  by  submitting  final  labeling  to 
the  Standards  and  Labeling  Division 
(SLD),  Technical  Services,  except  in 
those  cases  in  which  labeling  and 
labeling  modifications  may  be  approved 
by  the  establishment's  IIC  (9  CFR 
317.4(e)(3)  and  381.132(c)(3))  and  where 
generic  approval  has  been  granted  for 
certain  modifications  of  previously 
approved  labeling  (9  CFR  317.5(b)  and 
381.134(b)).  Under  IPI,  IICs  would  no 
longer  be  assigned  to  processing 
establishments.  However,  it  is  not 


feasible  for  the  inspection  program 
employees  that  would  conduct 
inspection  at  the  establishments  under 
IPI  to  also  approve  label  appUcations. 
The  establishment's  need  for  review  and 
approval  of  label  appUcations  cannot  be 
anticipated  or  controlled  by  the 
program,  and  establishments  will  not  be 
able  to  predict  when  program  employees 
will  be  in  the  plant.  Furthermore, 
inspection  program  employees  under  IPI 
would  rotate  among  a  number  of 
estabhstunents  and  would  be  unable  to 
develop  the  same  expertise  in  product- 
specific  labeling  matters  as  an  IIC  who 
routinely  re\iews  label  applications. 
Consequently,  FSIS  is  proposing  to 
permit  establishments  to  use  without 
express  prior  approval  those  labels  that 
now  may  be  approved  by  IICs  under 
§5  317.4(e)(3)  and  381.132(c)(3),  based  on 
the  theory  that  such  labels  could  be 
presumed  to  be  approved  under  certain 
conditions.  Similar  conditions  would 
apply  to  presumptively-approved  labels 
as  now  apply  to  UC-approved  labels: 
i.e.,  they  may  not  be  false  or  misleading, 
and  approval  must  be  requested  by 
submission  of  a  formal  label  application 
to  SLD  for  filing  and  periodic  audit. 
However,  the  establishment  would  have 
to  designate  a  specific  estabUshment 
official  to  conduct  this  activity,  to  better 
ensure  that  there  is  a  primary  in-plant 
authority  who  is  familiar  with 
applicable  labeling  regulations  and 
guidelines  and  is  responsible  for 
assuring  such  labels  are  in  accord 
therewith.  Also,  records  of  all  labels 
used  in  the  establishment,  including 
related  correspondence  and 
documentation,  must  be  maintained  at 
the  establishment  and  made  available  to 
inspection  program  employees  upon 
request.  If  an  audit  showed  that  a  labels 
was  in  \'iolation  of  the  regulations,  the 
establishment  would  be  notified  that  the 
presumption  of  approval  was  no  longer 
effective  and  that  until  a  satisfactory 
resolution  of  that  labeling  issue,  the 
establishment  would  be  ineligible  for 
additional  presumptive  label  approvals, 
resulting  in  the  necessity  to  submit 
future  labels  to  SLD  for  prior  approval  in 
accord  with  §§  317.4(a)  and  381.132(a). 

FSIS  also  is  proposing  to  amend 
§§  317.4(a).  (c),  and  (e),  317.5(a)  and  (b). 
381.132(a)  and  (c).  and  381.134(a)  and  (h) 
of  the  regulations  (9  CFR  317.4(a),  (c) 
and  (e),  317.5(a)  and  (b).  381.132(a)  and 
(c),  and  381.134(a)  and  (b))  to  provide  for 
the  range  of  inspection  program 
personnel  who  may  be  authorized  to 
make  other  labeling  determinations. 

Similarly,  §§  317.14  and  381.141  of  the 
Federal  meat  and  the  poultry  products 
inspection  regulations  (9  CFR  317.14  and 
381.141),  respectively,  would  be 


amended  to  provide  for  action  on 
obsolete  labels  by  designated  inspection 
program  employees  rather  than  "the 
inspector  at"  an  official  establishment, 
and  §§  317.13  and  381.138(b)  of  those 
regulations  (9  CFR  317.13  and  381.138(b)) 
would  be  amended  to  provide  for 
authorization  of  shipments  of  materials 
bearing  official  marks  by  designated 
inspection  program  employees  other 
than  IICs  at  originating  establishments 
not  conducting  livestock  slaughter  or 
poultry  slaughter  or  evisceration 
operations  (with  notifications  of  other 
inspection  program  personnel  to  be  in 
accordance  with  instructions  issued  by 
the  inspection  program).  Section 
381.139(b)  of  the  poultry  products 
inspection  regulations  (9  CFR  381.139(b)) 
also  would  be  amended  to  refer  to 
authorization  by  an  "Inspection  Program 
employee"  (rather  than  an  "inspector") 
to  alter,  detach,  deface,  or  destroy 
official  identifications. 

In  addition,  FSIS  is  proposing  to 
amend  §§  317.4(a)  and  381.132(a)  of  the 
regulations  (9  CFR  317.4(a)  and 
381.132(a))  to  specify  that  a  copy  of  the 
approval  of  any  labeling,  including  any 
labeling  upon  which  generic  approval  is 
based,  must  be  maintained  by  the 
establishment  in  which  it  is  to  be  used 
and  made  available  for  review  by 
inspection  program  employees.  FSIS 
believes  that  the  only  effective  means 
by  which  an  establishment  can  prevent 
violations  of  these  sections'  prohibition 
against  the  use  of  unapproved  labeling 
is  by  having  documentation  that  any 
labeUng  to  be  used  in  the  establishment 
has  been  approved  as  prescribed  in  the 
regulations.  Moreover,  by  assuring 
compliance  with  the  labeling  regulatory 
system,  manufacturers  are  executing 
their  responsibility  to  comply  with  the 
statutory  requirement  that  products 
must  bear  the  information  required 
pursuant  to  the  misbranding  provisions 
of  the  FMIA  or  PPL\  (21  U.S.C.  453(h) 
and  601(n))  at  the  time  they  leave  an 
establishment  (21  U.S.C.  457(a)  and 
607(b)).  (See  also  sections  7(d)  and  (e) 
and  10(b)(1)  of  the  FMIA  (21  U.S.C. 
607(d)  and  (e)  and  610(b)(1))  and 
sections  8(c)  and  (d)  and  9(a)(2)(A)  of 
the  PPIA  (21  U.S.C.  457(c)  and  (d)  and 
458(a)(2)(A)).) 

Under  the  proposed  rule,  an 
establishment's  copies  of  labeling 
approvals  would  be  available  for  review 
by  inspection  program  employees 
(proposed  amendment  to  9  CFR  317.4(a)    ^ 
and  381.132(a)).  Since  these  copies,  as 
well  as  documentation  in  the  inspection 
program's  own  files,  could  evidence 
approval  of  labeling  and  since  program 
functions  may  be  performed  by 
personnel  other  than  an  in-plant 


inspector  assigned  to  a  particular 
establishment,  FSIS  is  proposing  to 
amend  S  381.137  of  the  poultry  products 
inspection  regulations  (9  CFR  381.137) 
by  deleting  language  restricting  the 
basis  for  authorizing  use  of  labeling  or 
devices  to  evidence  the  inspector  has 
"on  file"  and  replacing  the  reference  to 
an  "inspector"  with  "Inspection  Program 
employee." 

Finally.  FSIS  is  proposing  to  amend 
S  317.6  of  the  Federal  meat  inspection 
regulations  (9  CFR  317.6)  by  deleting 
provisions  for  use  of  existing  stocks  of 
labels  approved  prior  to  the  effective 
date  of  that  section  for  a  1-year  period 
(with  the  possible  extension  of  that 
period  for  good  cause  shown).  Since  the 
effective  date  was  December  1, 1970  (35 
FR  15551-15554.  October  3, 1970).  these 
provisions  are  now  obsolete. 

Entry  of  Articles;  Product  Preparation 
and  Processing:  Part  318  and  Part  381, 
Subparts  O  and  X 

These  portions  of  the  regulations 
include,  among  other  things, 
requirements  for  the  processing  and 
other  handling  of  products  of  Uvestock 
previously  slaughtered  and  poultry 
previously  slaughtered  and  eviscerated 
in  official  establishments.  FSIS  is 
proposing  amendments  that  would 
provide  for  tailoring  the  conditions  and 
methods  of  inspection  coverage  to  the 
regulatory  situation  presented  by  a 
particidar  establishment  processing 
products  from  articles  that  have  passed 
post-mortem  inspection.  FSIS  is  also 
proposing  to  clarify  the  regidations  and 
include  additional  guidance  on  what  is 
required  for  compliance  with 
requirements  of  the  FMIA  and/or  the 
PPLA  and  the  rules  and  regulations 
thereunder.  (The  proposed  amendments 
utilize  the  "Inspection  Program" 
terminology  discussed  earlier.) 

Under  the  proposed  rule.  SS  318.1(a) 
and  318.2(a)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.1(a) 
and  318.2(a))  and  S  381.145(b)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.145(b))  would  continue  to 
require  establishment  operators  to 
identify  Uvestock  and  poultry  products 
at  the  time  of  their  receipt  and  subject 
such  products  to  government 
reinspection  as  deemed  necessary.  FSIS 
is  proposing,  however,  to  amend  the 
provisions  of  §  318.1(a)  of  the  Federal 
meat  inspecUon  regulations  (9  CFR 
318.1(a))  in  view  of  changes  anticipated 
under  IPI.  As  amended,  this  paragraph 
would  clarify  that  products  previously 
inspected  and  passed  "in  accordance 
with  the  regulations"  must  be  so 
identified  and  are  subject  to  such 
reinspection  "in  accordance  with 
9  318.2  •  •  *  "  (and  the  specification 


that  identification  must  be  "in  a  manner 
acceptable  to  the  Inspection  Program" 
would  be  included  in  paragraph  (a)  of 
'  that  section  (proposed  amendment  to  9 
CFR  318.2(a))  rather  than  in  this 
paragraph).  However,  products  received 
duiing  program  employees'  absence 
would  no  longer  have  to  be  held  for 
reinspection  under  that  section.  FSIS 
also  is  proposing  to  clarify  S  381.145(b) 
of  the  poultry  products  inspection 
regulaUons  (9  CFR  381.145(b))  by  using 
"reinspection"  terminology  and 
specifying  that  identification  of  poultry 
and  Uvestock  products  must  be  "in  a 
manner  acceptable  to  the  Inspection 
Program"  and  to  remove  the  limitation 
on  program  personnel  who  may  deem 
reinspection  to  be  necessary  (proposed 
deletion  of  "inspector  in  charge"). 

In  addition,  because  the  daily 
presence  of  an  inspection  program 
employee  can  not  be  assumed  under  IPI, 
§  318.1(a)  of  the  Federal  meat  inspection 
regulations  (9  CFR  318.1(a))  would  no 
longer  single  out  for  government 
reinspection  product  priginaUy  prepared 
at  an  official  establishment  when 
returned  thereto.  Instead,  this  paragraph 
would  make  clear  that  the  establishment 
operators — not  FSIS — are  responsible 
for  evaluating  the  condition  of  such 
product  to  as8iu«  that  entry  and  any 
further  use  thereof  accords  with  the 
regulations  (see  9  CFR  318.4(b)  and 
318.6(a)),  and  for  assuring  Uiat  this 
evaluation  takes  place  before  the 
product  is  returned  to  any  part  of  the 
establishment  other  than  an  approved 
receiving  area.  This  would  not  apply  to 
alleged  off-condition  product  regulated 
under  S  325.10(a)  and  (b).  AU  returned 
product  would  continue  to  be  "subject  to 
reinspection  by  a  program  employee  at 
the  official  establishment  in  such 
manner  and  at  such  times  (and  as  often) 
as  may  be  deemed  necessary  to  assure 
compliance  *  *•*  "  (9  CFR  318.2),  based 
on  the  particular  regulatory  situation 
presented.  AdditionaUy,  §  318.3  of  the 
regulations  (9  CFR  318.3)  would  be 
amended  to  authorize  inspection 
program  supervisors  other  than  circuit 
supervisors  to  approve  places  at  which 
articles  subject  to  reinspection  may  be 
received.  (See  also  proposed 
substkution  of  "Inspection  Program 
empU5y«e8"  for  "The  inspector"  in 
§  318.2(d)  of  the  regulations  (9  CFR 
318.2(d)).) 

Under  H  318.2(c)  and  381.145(b)  of 
Federal  meat  and  the  poultry  products 
inspection  regulations  (9  CFR  318.2(c) 
and  381.145(b)),  respectively, 
reinspection  may  be  accomplished 
through  use  of  st^istically  sound 
sampling  plans  that  assure  a  high  level 
of  confidence.  Proposed  amendments 


would  provide  for  designation  of  the 
type  of  plan  by  an  "Inspection  Program 
supervisor"  (rather  than  the  circuit 
supervisor)  (proposed  amendment  to  9 
CFR  318.2(c))  or  the  IIC  (proposed 
amendment  to  9  CFR  381.145(b))  and 
make  further  information  concerning 
sampling  plans  available  through  such 
supervisors  (rather  than  only  circuit 
supervisors). 

Part  318  of  the  Federal  meat  and 
Subpart  Q  of  the  poultry  products 
inspection  regulations  (9  CFR  Part  318 
and  Part  381,  Subpart  Q)  also  include 
the  provisions  under  which  any  owner 
or  operator  of  an  official  establishment 
preparing  meat  food  and/or  poultry 
product(s)  may  request  that  the 
Administrator  evaluate  a  TQC  system  or 
Partial  Quality  Control  (PQC)  program 
to  determine  whether  or  not  it  is 
adequate  to  residt  in  product(8)  so 
controUed  being  in  compliance  with  the 
FMIA  or  PPLA  and  the  regulations 
thereunder  (9  CFR  318.4(c}-(e)  and 
381.145(c)-{e)).  This  process  would  not 
be  changed  by  the  proposed  rule. 

The  TQC  system,  when  properly 
understood  and  executed  by  the  plant, 
can  be  an  asset  in  assuring  that  inplant 
activities  and  processes  are  properly     * 
and  correctly  conducted  and  controlled. 
FSIS  continues  to  recommend  that  the 
regulated  industry  continue  on  its  course 
of  learning  and  applying  quality  control 
principles,  and  to  the  extent  desired  by 
the  particular  plant  or  company,  will 
continue  to  receive  TQC  and  PQC 
appUcations  for  evaluation.  The 
continued  use  of  quality  control  methods 
by  plants  wiU  also  help  to  assure  that 
inspection  progrdm  personnel  are  less 
likely  to  find  nonconformances  under 
IPI,  and  especially  those  that  could 
cause  more  severe  regulatory  action  to 
occur.  Moreover,  the  reverse  is  true,  that 
is,  the  fewer  nonconformances  found 
during  an  inspection  visit  the  greater  the 
likelihood  the  fi«quency  interval  for 
visits  wiU  become  lengthened. 

However.  SS  318.4(c)(4)  and 
381.145(c)(4)  of  the  regulations  (9  CFR 
318.4(c)(4)  and  381.145(c)(4))  would  be 
amended  to  provide  that  determinations 
about  the  adequacy  of  procedures  for 
preparing  a  new  product  for  test 
marketing  in  an  establishment  operating 
under  an  approved  TQC  system  are  to 
be  made  by  "a  designated  Inspection 
Program  employee"  rather  than  the  IIC 
since  an  IIC  may  not  be  designated  for 
such  an  establishment. 

In  addition.  FSIS  is  proposing  to 
delete  paragraph  (h)  of  SS  318.4  and 
381.145  of  the  regulations  (9  CFR  318.4(h) 
and  381.145(h)).  under  which  an  official 
establishment  with  an  approved  TQC 
system  may  request  that  the  Regional 
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Director  approve  an  operating  schedule 
of  up  to  12  consecutive  hours  per  shift  as 
an  exception  to  S  307.4(c)  or  381.37(c)  of 
the  regulations  (9  CFR  307.4(c)  and 
381.37(c)).  under  which  schedules 
normally  are  limited  to  S-hours  per  shift. 
As  proposed,  SS  307.4  and  381.37  would 
provide  that  any  processing 
establishment  could  have  an  operating 
schedule  of  up  to  12  consecutive  hours 
per  day,  6:00  a.m.  to  6:00  p.m..  Monday 
through  Friday,  regardless  of  whether 
they  were  operating  under  an  approved 
TQC  system.  Furthermore.  FSIS  does  not 
wish  to  encourage  the  conduct  of 
operations  outside  those  times;  the 
scheduling  of  inspection  assignments 
under  IPI  would  be  made  more  difficult 
the  more  operations  are  scheduled 
outside  those  normal  business  hours. 
Therefore,  all  processing 
establishments,  even  establishments 
operating  under  approved  TQC  systems, 
would  be  subject  to  the  8-hour  per  day 
limitation  on  government-paid 
inspection  service  unless  all  operations 
are  to  be  conducted  within  the  hours  of 
6:00  a.m.  to  6:00  p.m.,  Monday  through 
Friday.  All  operations  outside  those 
times  would  require  in-plant  inspection 
coverage  as  may  be  deemed  necessary 
by  the  program,  and  if  the  inspection 
activities  require  the  program  to  pay  its 
employees  overtime,  the  cost  would  be 
billed  to  the  establishment,  as  set  forth 
in  §§307.5  and  381.38. 

Other  provisions  of  Part  318  of  the 
Federal  meat  and  Subparts  O  and  X  of 
the  poultry  products  inspection 
regulations  (9  CFR  Part  318  and  Part  381. 
Subparts  O  and  X)  address  the 
obligations  of  establishments  and 
requirements  for  product  processing.  As 
indicated  in  §  §  318.4(b)  and  318.6(a)  of 
the  Federal  meat  inspection  regulations 
(9  CFR  318.4(b)  and  318.6(a)).  certain 
measures  must  be  taken  in  order  to 
carry  out  an  establishment  operator's 
responsibility  to  comply  with  the  FMIA 
and  the  regulations  thereunder  (see.  e.g.. 
21  U.S.C.  610  and  621).  Those  measures 
must  be  subject  to  Departmental  review 
and  inspection  program  personnel  must 
be  furnished  with  accurate,  up-to-date 
information  on  product  preparation 
procedures  to  carry  out  the 
Department's  duties  in  implementing  the 
law.  FSIS  is  proposing  to  clarify  these 
regulations  by  specifying  that  the 
necessary  measures  include  those  which 
assure  the  acceptability  of  all  articles 
used  in  preparing  products  and 
Departmental  review  includes  records 
documenting  such  measures  (proposed 
amendments  to  9  CFR  318.4(b))  and  by 
indicating  that  information  must  be 
furnishing  to  "Inspection  Program 
employees"  when  changes  in  product 


preparation  "may  affect"  (rather  than  is 
"essential  for")  inspectional  control  of 
the  product  (proposed  9  CFR 
318.6(a)(2)(i)). 

Operators  of  establishments 
processing  poultry  products  have 
comparable  obligations  (see.  e.g..  21 
U.S.C.  458(a),  459,  and  463(b)),  as  does 
the  Department  in  carrying  out  its  duties 
in  implementing  the  law.  Therefore,  FSIS 
also  is  proposing  to  amend  the  poultry 
products  inspection  regulations  to 
include  additional  guidance  on 
compliance  requirements  by  specifying, 
in  proposed  paragraph  (b)  of  §  381.146  (9 
CFR  381.146),  that  such  appropriate 
measures,  subject  to  Department  review, 
are  needed  and  that  such  accurate 
information  must  be  furnished  on 
procedures  involved  in  further 
processing  of  poultry  product  (including 
product  composition)  and  changes 
therein  that  may  affect  inspectional 
control. 

In  performing  their  functions  at 
official  establishments,  inspection 
program  personnel  may  take  samples  of 
articles  pursuant  to  §§  318.9  and  381.146 
of  the  Federal  meal  and  the  poultry 
products  inspection  regulations  (9  CFR 
318.9  and  381.146).  respectively.  FSIS 
expects  that  such  sampling  will  be  of 
increased  importance  under  IPI. 
Therefore,  the  proposed  rule  would 
clarify  these  provisions  by  specifying 
that  sampling  deemed  necessary  for  the 
efficient  conduct  of  inspection  under  the 
FMIA  includes  sampling  "to  determine 
compHance  with  the  regulatory 
requirements"  (proposed  amendment  to 
9  CFR  318.9)  and  that  samples  may  be 
taken  by  inspection  program  employees 
as  "otherwise  deemed  necessary  for  the 
efficient  conduct  of  inspection"  under 
the  PPIA  (proposed  amendments  to  9 
CFR  381.146). 

In  additional,  FSIS  believes  that  the 
Federal  meat  and  the  poultry  products 
inspection  regulations  should  be 
amended  to  include  specific 
enforcement  procedures  for  use  by 
inspection  program  employees  who 
determine  that  establishment 
procedures  are  resulting  in  the 
preparation  of  meat  food  products  or 
further  processing  of  poultry  products 
which  are  suspected  of  being 
adulterated  or  misbranded.  Under 
proposed  §§  318.6(a)(2)(ii)(A)  and  (B) 
and  381.146(b)(3)(i)  and  (ii)  (proposed 
amendments  to  9  CFR  318.6  and 
381.146),  when  an  inspection  program 
employee  makes  such  a  determination, 
all  product(s)  remaining  at  the 
establishment  that  have  been  prepared 
or  further  processed  using  such  a 
procedure  (or  procedures)  would  be  held 
under  a  "U.S.  Retained"  tag  for 


disposition  in  accordance  with  the 
regulations,  and  none  of  the  information 
required  by  the  Federal  meat  or  the 
poultry  products  inspection  regulations 
(9  CFR  Parts  316  and  317  and  Part  381. 
Subpart  N,  respectively)  would  be 
placed  thereon,  or  on  any  product 
subsequently  prepared  using  such 
procedure,  until  the  establishment  has 
corrected  the  problem  and  an 
opportunity  has  been  afforded  for  an 
inspection  program  employee  to 
evaluate  the  adequacy  of  the  corrective 
action  taken.  FSIS  views  this 
enforcement  mechanism  as  appropriate 
for  use  in  assuring  the  correction  of 
problems  with  establishment  procedures 
and  preventing  the  distribution  of 
adulterated  or  misbranded  meat  food 
and  further  processed  poultry  products 
under  IPI. 

The  proposed  rule  would  make  further 
amendments  in  regulations  addressing 
various  processes,  inspection  situations, 
and  products.  Section  318.4(a)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.4(a))  would  be  amended  to 
require  that  processes  used  in  curing, 
pickling,  rendering,  canning,  or  other 
product  preparation  shall  be  "conducted 
under  inspection  coverage"  rather  than 
"supervised  by  Program  employees." 
Similarly.  §  318.15  of  the  Federal  meat 
inspection  regulations  (9  CFR  313.15) 
would  be  amended  to  proNide  that 
chemicals,  preservatives,  cereals,  spices, 
and  other  substances  intended  for  use  in 
official  establishments  are  "subject  to 
examination"  by  inspection  program 
employees,  rather  than  that  they  "shall 
be  [so]  examined."  with  decisions  about 
the  separation  required  of  such 
substances  which  are  tagged  "U.S. 
Retained"  to  be  made  by  inspection 
program  supervisors  in  addition  to 
circuit  supervisors. 

Provisions  of  §§  318.14  and  381.151  of 
the  Federal  meat  and  the  poultry 
products  inspection  regulations  (9  CFR 
318.14  and  381.151).  respectively,  which 
prescribe  procedures  for  handling 
products  when  there  is  polluted  water  in 
an  official  establishment,  also  would  be 
amended  to  assure  that  they  are 
adequate  for  the  full  range  of  inspection 
situations  presented,  including  the 
various  conditions  and  methods  of 
inspection  coverage  expected  in 
establishments  subject  to  IPI 
procedures.  Under  the  proposed  rule,  the 
operator  would  notify  the  IIC  or  the 
inspection  program  supervisor 
designated  for  an  establishment 
preparing  meat  food  products  or  farther 
processing  poultry  products  as  soon  as 
possible  (proposed  amendments  to  9 
CFR  318.14(a)  and  381.151(a)).  The 
establishment's  subsequent  cleaning 


and  examination  of  hermatically  sealed 
product  containers  which  have  been 
contaminated  would  be  under  "such 
Inspection  Program  supervision  as  the 
Inspection  Program  determines  is 
appropriate,"  rather  than  under  the 
"supervision  of  an  inspector"  (proposed 
amendments  to  9  CFR  318.14  (b)  and  (c) 
and  381.151  (b)  and  (c)). 

In  addition,  the  Federal  meat 
inspection  regulations  would  continue  to 
require,  in  fi  318.10(c)(2)(v)  (9  CFR 
318.10(c)(2)(v)).  that  pork  products  must 
be  kept  separate  from  other  products 
during  refrigeration  to  destroy  trichinae, 
but  such  products  would  no  longer  have 
to  be  in  the  inspection  program's 
custody  and  secured  with  a  program 
lock  or  seal.  Instead,  an  establishment 
lock  or  seal  would  be  required  and  such 
products  would  be  subject  to  inspection 
program  supervision,  as  determined  to 
be  appropriate  in  particular  situations, 
to  prevent  unauthorized  access.  By 
mandating  that  product  be  kept  separate 
and  as  the  designated  inspection 
progcam  supervisor  may  require,  rather 
than  under  close  inspector  supervision, 
the  {voposed  rule  would  provide  for  the 
exercise  of  increased  inspection 
program  discretion  after  completion  of 
the  prescribed  fireezing  until  preparation 
of  product  covered  by  {  318.10(b)  of  the 
regulations  (9  CFR  318.10(b))  in  finished 
form  or  transportation  to  another 
establishment  for  such  preparation. 
(Transportation  must  be  in  compliance 
with  §  325.7  of  the  regulations  (9  CFR 
325.7)  and,  as  discussed  below,  that 
section  would  be  amended  to  eliminate 
shipment  loose  in  "sealed  railroad  cars, 
*  *  *  motortrucks,  [or]  *  *  *  trailers" 
and  require  that  closed  containers  be 
sealed  with  unofficial  seals  (proposed 
amendments  to  9  CFR  318.10(c)(2)  (v) 
and  (vi)].)  Additionally,  proposed 
amendment  to  S  318.10(d]  of  the 
regulations  (9  CFR  318.10(d)).  would 
substitute  "Designated  Inspection 
Program"  for  "Circuit"  supervisors. 

Proposed  amendments  to 
SS  318.5(a)(1)  and  318.6(b)  of  the  Federal 
meat  inspection  regulatnns  (9  CFR 
316.5(a)(1)  and  318.6(b)),  currently 
written  on  the  basis  that  an  inspector  is 
present,  and  would  more  clearly  state 
that  it  is  the  establishn^ent's 
respon8ibility"to  assure  compliance  with 
respect  to  product  placed  in  freezers 
(see  9  CFR  318.4(b)  and  318.6(a)).  The 
proposed  rule  would  make  explicit  the 
establishment's  obligation  to  defrost  a 
sufficient  quantity  of  frozen  product  to 
determine  its  actual  condition  when 
there  is  reason  to  doubt  such  product's 
soundness  (proposed  amendment  to  9 
CFR  318.5(a)(1)).  (Defrosting  would  be 
done  with  the  use  of  facilities 


acceptable  to  the  "Inspection  Program" 
(proposed  amendment  to  9  CFR 
318.5(a)(2)).) 

By  revising  the  provisions  regarding 
casings  to  be  used  as  meat  food  product 
containers  and  dry  milk  products 
intended  for  use  in  preparing  meat  food 
products,  which  are  requirements  for 
use.  and  omitting  references  to  program 
employee  inspection  and  findings  of 
acceptability,  the  proposed  rule  would 
clarify  the  establishment's  obligation  to 
assure  that  the  prescribed  conditions  are 
met  (proposed  amendments  to  9  CFR . 
318.6(b)(2)  and  (10)).  (See  also 
clarification  that  S  318.6(b)(1)  of  the 
regulations  (9  CFR  318.6(b)(1))  applies  to 
"meat  food"  products.) 

The  inspection  and  inspector 
"supervision"  requirements  of  S  S  318.12 
and  318.152  of  the  Federal  meat  and  the 
poultry  products  inspection  regulations 
(9  CFR  318.12  and  381.152).  relaUvely,  for 
official  establishments  preparing  pet 
food  or  other  inedible  products  also 
would  be  amended.  The  time  during 
which  such  manufacturing  may  take 
place  in  edible  product  departments 
would  continue  to  be  restricted,  but 
based  on  the  hours  during  which  the 
establishment  operates  under 
"inspection,  in  accordance  with" 
8  307.4(a)  or  381.37(a)  of  the  regulations 
(9  CFR  307.4(a)  and  381.37(a)  as 
proposed  to  be  amended)  and,  in 
establishments  subject  to  the  FMIA.  its 
"approved  work  schedule"  (proposed 
amendments  to  9  CFR  318.12(a)  and 
381.152(a)).  Manufactiu-ing  in  other  parts 
of  an  establishment  would  be  subject  to 
"inspectional  control"  (proposed 
amendments  to  9  CFR  318.12(b)  and 
381.152(b)). 

Finally,  FSIS  is  proposing 
amendments  to  reflect  anticipated 
changes  in  the  structuring  of  in-plant 
and  supervisory  inspection  program 
functions  under  IPX.  FSIS  expects  to 
move  away  from  the  current  practice  of 
assigning  particular  in-plant  inspection 
program  personnel  to  particular 
establishments.  Therefore,  in 
SS  318.302(c)  (1)  and  (2).  318.308(d)(1). 
and  318.309(d)  (1)  and  (2)  of  the  Federal 
meat  and  SS  381.302(c)  (1)  and  (2), 
381.308(d)(1),  and  381.309(d)(1)  and  (2)  of 
the  poultry  products  inspection 
regulations  on  canning  and  canned 
products  (9  CFR  Part  3ia  Subpart  G. 
and  Part  381,  Subpart  X),  references  to 
submissions  to  and  notification  of  the 
inspector  at  the  establishment  would  be 
replaced  with  "designated  Inspection 
Program  employee"  references. 
Paragraph  (b)  of  S  318.8  of  the  Federal 
meat  inspection  regulations  (9  CFR 
318.8)  would  require  that  the  preparation 
and  packing  of  export  product  (as 


provided  for  in  paragraph  (a))  be  done  in 
a  manner  acceptable  to  the  "Inspection 
Program  "  (rather  than  the  IIC).  And 
under  S  318.17(f),  (h)(1).  (i)(3).  and  (k)  of 
the  Federal  meat  inspection  regulations 
on  handling,  processing,  and  storing 
cooked  beef,  roast  beef,  and  cooked 
corned  beef  (9  CFR  318.17(f).  (h)(1). 
(i)(3).  and  (k)).  reliance  would  be  placed 
on  establishment  identification  of  the 
processing  procedure  used  and  programr 
functions  performed  by  the  "designated 
Inspection  Program  supervisor"  (rather 
than  the  IIC  or  circuit  supervisor). 

Records  and  Reports:  Part  320  and  Part 
381.  Subpart  O 

Under  IPI.  the  importance  of  records 
in  assuring  effective  regulation  of  meat 
food  and  poultry  products  will  increase. 
The  regulations  already  require  the 
maintenance  of  records  and  availability 
of  various  types  of  information  used  by 
the  inspection  program  in  preventing  the 
distribution  of  adulterated  or 
misbranded  products  to  consumers, 
including  the  records  required  to  be  kept 
by  S  320.1(b)  of  the  Federal  meat  and 
S  381.175  of  the  poultry  products 
inspection  regulations  (9  CFR  320.1(b) 
and  381.175(b)).  Among  these  are 
doomientation  of  transactions  involving 
the  purchase,  sale,  labeling,  shipment, 
receipt,  transportation,  or  other  handling 
of  meat  food  and  poultry  products  in 
connection  with  any  various  businesses 
subject  to  the  FMIA  or  PPIA  (9  CFR 
320.1  (a)  and  (b)(1)  and  381.175  (a)  and 
(b)(1).  respectively). 

FSIS  is  proposing  to  amend  these 
requirements  by  adding  (1)  records  of 
the  destruction  for  human  food  purposes 
of  meat  food  products  and  further 
processed  poultry  products  found  by  the 
operator  of  an  ofi^icial  establishment  to 
be  adulterated  (proposed  9  CFR 
320.1(b)(7)  and  381.175(b)  (4)).  and  (2) 
records  of  all  labels  used  in  the 
establishment  (proposed  9  CFR 
320.1(b)(8)  and  38\.115(b)(5)).  To  the 
extent  official  establishments  do  not 
already  keep  records  of  dispositions  of 
adulterated  product,  this  requirement 
would  complement  the  existing 
provisions  in  SS  320.1(b)  and  381.175(b) 
(9  CFR  320.1(b)  and  381.175(b))  by 
disclosing  the  handling  of  products 
which,  if  capable  of  use  ashuman  food, 
may  not  be  sold,  transported^  offered  for 
sale,  or  offered  or  received  for 
transportation  in  commerce  (21  U.S.C. 
458(a)(2)(A)  and  610(b)(1)).  This  is 
particularly  appropriate  in  view  of 
Congressional  action  specifically 
recognizing  the  responsibility  of 
establishment  operators  to  determine 
that  meat  food  products  either  are 
adulterated  or  not  adulterated  (21  U  S.C. 
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606(b);  FTA.  section  403(a)).  Similarly, 
establishment  operators  are  responsible 
for  ensuring  their  products  are  not 
misbranded  and  are  properly  labeled  (21 
U.S.C.  457.  607).  Under  IPI.  operators 
will  be  able  to  use  more  labels  without 
explicit  prior  approval  from  the 
inspection  program  than  before,  but  will 
be  responsible  for  maintaining  records 
at  the  plant  of  all  labels  being  used  for 
reference  and  review  as  needed  by 
inspection  program  personnel  on  their 
visits  to  the  plant. 

FSIS  also  is  proposing  to  amend  the 
information  and  reporting  provisions  in 
SS  320.6(a)  and  (b).  320.7.  381.180(a).  and 
381.182  of  the  regulations  (9  CFR  320.6(a) 
and  (b).  320.7.  381.180(a),  and  381.182)  in 
view  of  changes  anticipated  under  IPI. 
These  include  utilization  of  less  than 
daily  inspection  coverage  of  operations 
where  appropriate  and  modifications  in 
the  inspection  program's  field  structure 
(e.g..  reporting  on  inspection  work  by 
program  personnel  in  addition  to  IIC's). 

Exports:  Part  322  and  Part  381. 
Subpart  M 

FSIS  is  proposing  to  amend  provisions 
of  the  Federal  meat  inspection 
regulations  regarding  the  issuance  of 
official  export  certificates  to  reflect 
anticipated  changes  in  the  field 
structure.  As  amended.  S  322.2(a),  (f), 
and  (h)  of  the  regulations  (9  CFR 
322.2(a).  (f).  and  (h))  would  provide  for 
the  issuance  of  such  certificates  by 
"designated  Inspection  Program 
employee[s]"  in  addition  to  IIC's.  their 
issuance  by  "Inspection  Program 
employees"  for  consignments  of 
establishments,  "at  which  they  do  not 
regularly  perform  Inspection  Program 
functions"  (rather  than  "not  under  their 
supervision"),  and  retention  of  the 
triplicate  of  the  certificate  in  "an 
appropriate  Inspection  Program"  (rather 
than  the  "circuit")  file. 

The  Export  Coordination  Division 
(ECD),  International  Programs,  FSIS  will 
coordinate  the  issuance  of  export 
certificates.  Exporters  will  request  an 
authorization  to  export  from  ECD  and 
provide  full  details  of  the  export 
consignment.  ECD  will  be  responsible 
for  determining  that  all  foreign 
requirements  have  been  satisfied  and 
will  subsequently  issue  the  export 
certificate.  Dociunentation  of  the  export 
consignment  will  be  filed  in  appropriate 
Inspection  Program  offices. 
Coordination  of  this  service  from  FSIS 
headquarters  will  better  ensure 
adequate  coverage  is  made  available  to 
all  requests  in  a  timely  manner  under 
IPI. 


Transportation:  Part  325 

Part  325  of  the  Federal  meat 
inspection  regulations  (9  CFR  Part  325) 
includes,  among  other  things, 
requirements  for  transporting  those 
unmarked  inspected  and  passed 
products  that,  pursuant  to  Part  316  of  the 
regulations  (9  CFR  Part  316).  may  be 
moved  from  one  official  establishment 
to  another  for  further  processing.  FSIS 
has  reevaluated  these  requirements,  in 
conjunction  with  its  review  of  Part  316. 
and  believes  that  they  should  be 
modified  in  view  of  changes  in  the 
system  of  inspection  to  be  applied  at 
establishments  preparing  meat  food 
products. 

The  principle  underlying  the  statutory 
discretionary  inspection  authority,  a  key 
element  of  IPI.  is  that  the  frequency  and 
the  manner  of  government  inspection 
should  reflect  the  performance  and  the 
characteristics  of  particular 
establishments.  Therefore,  significant 
variations  are  anticipated  in  the 
conditions  and  methods  of  inspection 
coverage  of  operations  in 
establishments  preparing  meat  food 
products  from  hvestock  previously 
slaughtered  in  official  establishments, 
including  coverage  by  inspection 
program  employees  on  a  less  than  daily 
basis  when  appropriate  (see  proposed  9 
CFR  302.5).  Moreover,  with  the 
institution  of  IPL  FSIS  expects  a 
decrease  in  reliance  on  inspection 
program  personnel  by  establishments  in 
fulfilling  their  statutory  responsibilities. 

Consequently,  for  the  reasons 
discussed  with  regard  to  similar  changes 
proposed  for  S  316.8,  FSIS  proposes  to 
cliiinge  the  existing  procedure  in 
§  325.5(a)  of  the  regulations  (9  CFR 
325.5(a))  for  transporting  unmarked 
inspected  and  passed  products  in 
railroad  cars,  motortrucks,  or  other 
means  of  conveyance  that  are  sealed 
with  official  seals  which  may  only  be 
affixed  or  (except  in  an  extraordinary 
emergency)  broken  by  inspection 
program  employees  (see  9  CFR  312.5(a) 
and  325.16(b)).  Under  the  proposed  rule, 
all  such  products  would  be  packed  in 
closed  containers  bearing  the  official 
inspection  legend  and  all  other  required 
information  (9  CFR  316.8(b)).  and  each 
such  container  would  be  sealed  with  an 
unofficial  seal  that  is  apphed  by  the 
establishment  bom  which  such  product 
is  transported  and  includes  its 
establishment  number  (proposed 
amendments  to  9  CFR  325.5(a)).  When 
such  products  are  offered  for 
transportation,  they  would,  as  ciurently 
required,  be  accompanied  by  a 
certificate,  made  out  in  duplicate  by  the 
shipper  and  delivered  to  the  initial 
carrier,  with  retention  by  each  9  CFR 


325.5(b);  see  also  9  CFR  Part  320 
regarding  shippers'  records).  However, 
the  form  of  the  certificate  would  be 
revised  by  substituting  information  or 
specified  closed  containers  and  sealing 
by  the  official  establishment  for  the 
information  on  placement  in  any  official 
sealing  of  means  of  conveyance  that  is 
currently  required  (proposed 
amendments  to  9  CFR  325.5(b)). 

FSIS  believes  that  cattle  and  sheep 
paunches  transported  bom  one  official 
establishment  to  another  for  further 
processing  should  continue  to  be  subject 
to  the  same  requirements  as  are  applied 
to  unmarked  inspected  and  passed 
products  so  transported  under  S  325.5(a) 
of  the  regulations  (9  CFR  325.5(a)). 
Therefore,  S  325.6  of  the  regulations  (9 
CFR  325.6)  would  only  be  amended  to 
conform  with  the  proposed  amendments 
to  that  provision  by  deleting  references 
to  official  sealing.  (Section  325.5(b)  of 
the  regulations  (9  CFR  325.5(b))  already 
provides  for  shipper  certification  when 
paunches  are  offered  for  transportation.) 

The  regulations  also  provide,  in 
S  325.7  (9  CFR  325.7).  for  the  shipment  of 
products  passed  for  cooking,  pork  that 
has  been  refrigerated  to  destroy 
trichinae,  and  beef  that  is  to  be 
refrigerated  to  destroy  cysticerci  from 
one  official  establishment  to  another  for 
further  handling  in  accordance  with  Part 
318  of  the  regulations  (9  CFR  Part  318). 
FSIS  is  not  proposing  to  change  the 
requirement  that  product  passed  for 
cooking  and  beef  that  is  to  be 
refrigerated  to  destroy  cysticerci  may 
only  be  shipped  between  official 
establishments  under  official  seal.  Such 
meat  and  meat  byproducts  have  been 
only  conditionally  inspected  and 
passed:  the  handling  required  before 
they  may  be  distributed  to  consumers 
has  not  been  completed  (see  9  CFR 
301.2(cc);  301.2(dd);  311.1(a);  311.2(d);  (f). 
and  (h);  311.18(b)  and  (e);  311.20(b); 
311.23(a)(2):  311.24;  311.35(c):  315.1;  and 
315.2).  TTierefore.  Inspectional  control  of 
these  products  must  be  guaranteed.  FSIS 
believes  that  use  of  official  seals,  which 
if  affixed,  detached,  broken,  changed,  or 
tampered  with  in  any  way  by  a  person 
other  than  an  Inspection  program 
employee  constitutes  a  criminal  offense 
(9  CFR  325.16(b);  21  U.S.C.  611  and  676). 
is  the  only  effective  means  of 
maintaining  such  control. 

However,  pork  that  has  been 
refrigerated  to  destroy  trichinae  already 
has  been  treated  in  accordance  with 
S  318.10(c)(2)  of  the  regulations  (9  CFR 
318.10(c)(2)).  The  focus  of  concern  when 
such  product  in  transferred  to  another 
establishment  for  further  preparation 
into  finished  products  for  which 
treatment  to  destroy  any  possible  live 


trichinae  is  required  (instead  of  being  so 
prepared  in  the  establishment  in  which 
it  was  refrigerated  (see  9  CFR  318.10(b) 
and  318.10(c)(2)(v)  as  proposed  to  be 
amended))  is  maintaining  its  identity  as 
pork  which  already  has  been 
refrigerated,  rather  than  maintaining 
inspectional  control.  Consequently.  FSIS 
believes  that  the  procedure  for 
transporting  product  that  has  been 
refrigerated  to  destroy  trichinae  should 
be  comparable  to  the  one  for  products 
transported  for  further  processing 
pursuant  to  S  325.5  of  the  regulations  (9 
CFR  325.5). 

FSIS  also  believes  that,  as  with 
products  transported  for  further 
processing  pursuant  to  S  325.5  of  the 
regulations  (9  CFR  325.5),  shipment  of 
products  covered  by  9  325.7  of  the 
regulations  (9  CFR  325.7)  should  be  only 
in  closed  containers  and  not  loose  in 
railroad  cars,  trucks,  or  other  means  of 
conveyance  (proposed  deletion  of 
paragraph  (a)  of  9  CFR  325.7).  Under  the 
proposed  rule,  pork  that  has  been 
refrigerated  to  destroy  trichinae  would 
be  packed  in  closed  container(8) 
individually  sealed  with  an  unofficial 
seal  that  is  applied  by  the  establishment 
from  which  such  product  is  transported 
and  includes  its  estabhshment  number, 
and  such  containers  would  bear  the 
official  inspection  legend  and  the 
statement,  currently  marked  thereon, 
"Pork  Product — 'F.— Days 
Refrigeration"  (9  CFR  325.7(b)  as 
proposed  to  be  amended).  Individual 
closed  containers  of  product  passed  for 
cooking  and  beef  that  is  to  be 
refrigerated  to  destroy  cysticerci  would 
continue  to  be  sealed  with  the 
Department's  prescribed  official  seal 
and  as  otherwise  already  required  by 
the  regulations  (9  CFR  325.7(a)  as 
proposed  to  be  amended). 

In  addition,  in  view  of  anticipated 
changes  in  the  field  structure,  FSIS  is 
proposing  to  modify  the  procedure  used 
by  inspection  program  personnel  at 
establishments  shipping  restricted 
products  to  notify  inspection  program 
personnel  at  destination  estabhshments 
(9  CFR  325.7(b)).  The  inspection  program 
employee  affixing  official  seal(s)  to 
containers  of  product  passed  for  cooking 
or  beef  that  is  to  be  refrigerated  to 
destroy  cysticerci  would  prompUy  issue 
and  forward  to  the  "Inspection  Program 
supervisor  designated  for"  the 
destination  establishment  (rather  than 
the  IIC  at  destination]  a  report  on  the 
consigiunent,  and  he  or  she  would 
forward  a  duplicate  copy  to  the  area 
office  for  the  area  where  the 
establishment  from  which  such  product 
is  shipped  in  located  (rather  than 
retaining  such  copy  "in  the  program 


files")  (9  CFR  325.7(a)  as  proposed  to  be 
amended). 

FSIS  is  not  proposing  to  change  the 
requirement  that  when  products  are 
offered  for  transportation  under  S  325.7 
of  the  regulations  (9  CFR  325.7).  they 
must  be  accompanied  by  a  certificate, 
made  out  in  duplicate  by  the  shipper 
and  delivered  to  the  initial  carrier,  with 
retention  by  each  (9  CFR  325.7(c);  see 
also  9  CFR  Part  320  regarding  shippers' 
records).  However,  because  the 
regulations  currently  require  such 
certificate  to  be  "in  the  form  set  out  in 
S  325.5(b)"  and  that  form  would  be 
revised  to  apply  to  products  shipped 
under  unofficial  seal,  FSIS  is  proposing 
to  supplement  the  reference  to  that  form 
by  including  an  exception  for  product 
passed  for  cooking  and  beef  that  is  to  be 
refrigerated  to  destroy  cysticerci:  the 
certificates  would  indicate  that  the 
contents  are  restricted  products  in 
specified  containers  sealed  with  official 
seals  (proposed  amendment  to  9  CFR 
325.7(c)). 

As  indicated  above,  official  seals  may 
be  broken  only  by  inspection  program 
employees.  Under  IPI.  situations  will 
increase  in  which  no  inspection  program 
employee  would  be  present  when  an 
establishment  preparing  meat  food 
products  receives  products  transported 
pursuant  to  i  325.7  of  the  regulations  (9 
CFR  325.7).  Disruptions  vis-a-vis  carriers 
would  by  avoided  by  application  of 
official  seals  to  product  containers 
rather  than  the  means  of  conveyance 
(e.g.,  a  railroad  car)  used  in  transporting 
such  products,  since  such  containers 
could  be  unloaded  at  receiving 
estabhshments  without  breaking  official 
seals.  To  assure  that  the  official  seals  on 
such  containers  are  broken  in  a  timely 
manner,  FSIS  also  is  proposing  to  amend 
S  325.16(b)  of  the  regulations  (proposed 
amendment  to  9  CFR  325.18(b))  to 
provide  that  "(ijf  no  Inspection  Program 
employee  is  present  at  an  official 
establishment  receiving  product 
transported  under  official  seal,  the 
Inspection  Program  supervisor 
designated  for  such  establishment  will, 
when  notified  by  that  establishment, 
arrange  for  the  breaking  of  such  seal(8) 
by  an  Inspection  Program  employee." 

In  view  of  these  proposed 
amendments,  and  FSIS's  proposal  to 
eliminate  the  sealing  requirement  in 
S  316.14(b)  of  the  regida  lions  (proposed 
removal  of  9  CFR  316.14(b);  52  FR  45639. 
December  1, 1987).  several  further, 
conforming  changes  would  be  made  in 
the  regtilations.  In  addition  to  the 
previously  noted  changes  to  SS  312.5, 
316.13(e),  and  318.10(c)(2)(vi)  (proposed 
amendments  to  9  CFR  312.5,  318.13(e). 
and  318.10(c)(2)(vi)).  S  325.17  of  the 


regulations  (9  CFR  325.17),  which 
addresses  the  unloading  and  loading  of 
railroad  cars,  trucks  or  other  means  of 
conveyance  containing  unmarked 
products  while  en  route  between  official 
establishments,  would  be  amended  to 
reflect  the  fact  that  such  means  of 
conveyance  would  no  longer  be 
officially  sealed.  Section  325.18(b)  of  the 
regulations  (9  CFR  325.18(b)),  which 
provides  an  exception  (for  extraordinary 
emergencies)  to  the  general  prohibition 
against  the  breaking  of  official  seals  by 
anyone  other  than  program  employees, 
and  the  cross-reference  to  that 
exception  in  S  325.16(b)  of  the 
regulations  (9  CFR  325.16(b))  would  be 
deleted  because  means  of  conveyance 
would  no  longer  be  officially  sealed.^ 
(Paragraph  (a)  of  S  325.16  of  the 
regulations  (9  CFR  325.16(a))  also  would 
be  aniended  to  reflect  the  fact  that  the 
cited  regulation  no  longer  includes  a 
paragraph  designation.) 

FSIS  recognizes  that  implementation 
of  its  proposed  changes  in  the 
procedures  for  transporting  products 
under  S  S  325.5  amd  325.7  of  the 
regulations  (9  CFR  325.5  and  325.7)  could 
increase  costs  for  some  industry 
members.  In  developing  the  proposed 
rule.  FSIS  has  sought  to  minimize  such 
potential  costs.  However,  options  such 
as  permitting  the  routine  breaking  of 
official  seals  by  employees  of  official 
establishments  or  the  use  of  unofficial 
seals  on  means  of  conveyance  do  not  at 
this  time  appear  to  be  appropriate  or 
provide  adequately  for  effective 
regulation  of  products  shipped  between 
official  establishments  for  further 
processing.  Interested  members  of  the 
public  are  encouraged  to  submit 
additional  information  regarding 
methods  for  assuring  the  efficient  and 
effective  control  of  such  products  under 
theFMIA. 

Finally.  FSIS  is  proposing 
modifications  in  certain  procedural 
aspects  of  S  325.10  of  the  regulations  (9 
CFR  325.10).  This  section  provides  for 
transportation  of  products  in  commerce 
to  an  official  establishment,  after 
obtaining  permission  from  the  area 
supervisor  of  the  area  in  which  such 
establishment  is  located,  for  a  careful 
inspection  and  further  handling  and 
disposition  as  appropriate  when 
marked,  inspected  and  passed  product  is 
claimed  to  have  become  adulterated 
after  being  transported  from  an  official 
establishment.  Particularly  since  an  area 


'  FSIS  haa  proposed  amendments  to 
{{  32S.l(b|(2|.  327.7.  and  3ai.2IX)  of  the  regulaHons 
(9  CFR  325.1(b)(2).  327.7.  and  381.200)  which  would 
eliminate  transportation  under  official  import  seal 
prior  to  inspection  of  products  offered  for 
importation.  (53  PR  17059.  May  13. 1968.) 
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superviso:  may  not  know  when  such  a 
shipment  will  arrive  at  an  establishment 
preparing  meat  food  products,  no 
inspection  program  employee  may  be 
present.  Also,  under  IPI,  different 
inspectors  may  be  assigned  to  that 
establishment  at  di^erent  times. 
Therefore,  under  the  proposed  rule,  the 
area  supervisor  would  provide  a  copy  of 
his  or  her  record  authorizing  and 
identifying  the  shipment  to  the 
"Inspection  Program  supervisor 
designated  for"  (rather  than  the 
"inspector  at")  the  receiving 
establishment  (proposed  amendment  to 
9  CFR  325.10(a));  and  if  no  inspection 
program  employee  is  present  upon 
arrival  of  the  shipment,  the  receiving 
establishment  must  notify  the 
designated  supervisor  who  will,  when  so 
notified,  arrange  for  a  careful  inspection 
by  an  inspection  program  employee 
(proposed  amendment  to  9  CFR 
325.10(b)).  If  the  article  is  then  found  to 
be  not  adulterated  and  is  fit  for  use  as 
human  food,  it  may  then  be  received 
into  the  establishment  as  currently 
provided. 

Imports:  Fart  327  and  Part  381.  Subpart  T 

The  proposed  rule  would  not  change 
the  conditions  for  importation  of  meat  or 
meat  food  or  poultry  products.  Meat  or 
meat  food  products  or  poultry  products 
from  a  foreign  country  are  eligible  for 
importation  into  the  United  States  only 
after  the  Administrator  has  determined 
that  the  system  of  meat  or  poultry 
inspection  maintained  by  that  country 
with  respect  to  establishments  preparing 
products  for  export  to  the  United  States 
insures  compliance  of  such 
establishments  and  their  products  with 
requirements  at  least  equal  to  all  the 
provisions  of  the  FMIA  or  the  PPIA  and 
the  regulations  in  Parts  301-335  or  Part 
381  which  are  applied  to  official 
establishments  and  their  products  in  the 
United  States  and  that  reliance  can  be 
placed  upon  the  certificates  required 
from  such  country's  authorities  (9  CFR 
327.2(a)(1)  and  381.196(a)(1). 
respectively;  see  also  9  CFR  327.1-327.4 
and  381.195-381.197  generally).  FSIS  is 
proposing,  however,  several  conforming 
amendments  to  reflect  the  change  to  IPI 
for  operations  preparing  meat  food 
products  or  further  processing  poultry 
products.  In  other  words,  these 
amendments  are  intended  only  to  clarify 
the  regulations  by  recognizing 
modifications  in  certain  inspection 
requirements  which  are  applied  to 
official  establishments  and  their 
products  under  the  system  of  Federal 
inspection  in  the  United  States  and  with 
respect  to  which  foreign  meat  and 
poultry  inspection  systems  must  impose 
"at  least  equal  to"  requirements. 


The  proposed  rule  would  amend 
subparagraph  (2)  of  §9  327.2(a]  and 
381.196(a)  of  the  regulations  (9  CFR 
327.2(a)(2)  and  381.196(a)(2))  to  provide 
that,  in  determining  the  acceptability  of 
a  foreign  meat  or  poulty  inspection 
system,  the  legal  authority  and 
regulation  requirements  which  must  be 
met  include  direct  and  continuous 
supervision  of  slaughtering  and  "official 
coverage  and  controls  for  all  other" 
product  preparation  or  processing 
(proposed  amendment  to  subparagraph 
(2)  (ii)  [d])  and  offical  controls  "for 
assuring  that  condemned  material  is" 
destroyed  or  removed  and  thereafter 
excluded  from  the  establishment  (rather 
than  such  controls  "over  condemned 
material  until"  it  is  so  destroyed  or 
removed  and  excluded)  (proposed 
amendment  to  subparagraph  (2)  (ii)  [g]). 
In  addition,  §  327.4(b)  of  the  regulations 
(9  CFR  327.4(b))  would  be  amended  by 
deleting  "continuous  supervision  of  an 
inspector  under"  from  the  foreign-meat- 
inspection  certificate  that  must 
accompany  meat  food  product 
consigned  to  the  United  States  from  a 
foreign  country.  (The  form  of  the  foreign 
poultry  products  inspection  certiHcate 
does  not  include  comparable  language  (9 
CFR  381.197(b)).) 

Designated  States:  Part  331  and  Part  381, 
Subpart  V 

The  Federal  meat  and  the  poultry 
products  inspection  regulations  include 
special  provisions  for  "States" 
(including  the  Commonwealth  of  Puerto 
Rico  and  organized  Territories) 
designated  under  section  301(c)  of  the 
FMIA  or  section  5(c)  of  the  PPIA  (21 
U.S.C.  454(c)  and  661(c)).  The 
amendments  being  proposed  to  these 
provisions  are  intended  to  reflect 
anticipated  changes  in  the  inspection 
program's  supervisory  field  structure 
and  a  previous  change  in  FSIS's 
headquarters  organization  as  regards 
marking  and  labeling  responsibilities. 
Proposed  amendments  to  subparagraphs 
(1),  (2).  and  (4)  of  §§  331.3(e)  and 
381.222(d)  of  the  regulations  (9  CFR 
331.3(e)  (1).  (2),  and  (4)  and  381.222(d) 
(1),  (2),  and  (4))  would  replace  circuit 
supervisor  with  Inspection  Program 
supervisor  terminology  in  describing  the 
responsible  inspection  program 
personnel.  Proposed  amendments  to 
subparagraphs  (2)  and  (3)  of  §§  331.3(e) 
and  381.222(d)  of  the  regulations  (9  CFR 
331.3(e)  (2)  and  (3)  and  381.222(d)  (2)  and 
(3))  would  replace  references  to  the 
Labeling  and  Packaging  Staff  with  the 
Standards  and  Labeling  Division  as  the 
organizational  unit  to  which  copies  of 
labeling  and  descriptions  of  marking 
devices  granted  temporary  approval  are 
to  be  sent. 


Supplemental  Rules  of  Practice:  Part  335 

As  indicated  above,  FSIS  is  proposing 
to  amend  S  305.5(a)  of  the  Federal  meat 
inspection  regulations  (9  CFR  305.5(a)) 
to  reflect  the  current  language  of  section 
6(b)(2)  of  the  FMIA  (21  U.S.C.  606(b)(2)). 
as  amended  by  the  FTA  (section  403 
(a)).  That  section  of  the  regulations 
would  continue  to  provide  that 
inspection  withdrawal  is  to  be  in 
accordance  with  the  applicable  rules  of 
practice.  Among  those  rules  are  the 
provisions  of  S  335.11  of  the  regulations 
(9  CFR  335.11).  The  proposed  rule  would 
amend  $  335.11  of  the  regulations  (9  CFR 
335.11)  to  address  the  withdrawal  of 
inspection  service  when  the 
Administrator  has  reason  to  believe  that 
an  establishment  receiving  inspection 
service  has  failed  to  fulfill  its  statutory 
resppnsibility  (21  U.S.C.  606(b))  to 
determine  whether  or  not  meat  food 
products  are  adulterated  and  to 
condemn  and  destroy  all  products  found 
to  be  adulterated.  This  responsibility  is 
the  functional  and  legal  equivalent  of 
the  responsibility  of  the  operator  to 
destroy  for  human  food  purposes 
product  that  has  been  condemned  by  an 
inspection  program  employee  (see 
proposed  {§  314.13  and  381.95). 

Proposed  rule 
List  of  Subjects 

9  CFR  Part  301 

Meat  inspection:  Inspection  program 
defmtions. 

9  CFR  Parts.  302.  303.  305,  308.  and  312 

Meat  inspection.  Requirements. 

9  CFR  Parts  306  and  307 

Meat  inspection.  Requirements, 
Government  employees. 

9  CFR  Part  314 

Meat  inspection. 

9  CFR  Parts  318  and  317 

Meat  inspection.  Meat  and  meat  food 
products,  Food  packaging,  Food 
labeling. 

9  CFR  Part  318 

Meat  inspection.  Requirements,  Meat 
and  meat  food  products.  Food 
packaging.  Food  labeling, 

9  CFR  Part  320 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  322 

Meat  inspection.  Exports. 


9  CFR  Part  325 

Meat  inspection.  Requirements. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

9  CFR  Part  327 

Meat  inspection.  Imports. 

9  CFR  Part  331 

Meat  inspection,  Requirements,  State 
designation. 

9  CFR  Part  335  i 

Administrative  practice  and 
procedure. 

9  CFR  Part  381 

Definitions,  Requirements, 
Government  employees,  Poultry 
products  inspection.  Official  marks. 
Food  packaging.  Food  labeling, 
Reporting  and  recordkeeping 
requirements.  Imports,  State 
designations. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  amendments  to 
the  Federal  meat  inspection  regulations 
(9  CFR  Parts  301-303.  305-308.  312,  314, 
316-318.  320.  322.  325.  327.  331.  and  335) 
and  the  poultry  products  inspection 
regulations  (9  CFR  Part  381)  are 
proposed: 

PART  301— DEFINITIONS 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authorit)-:  34  Stat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584,  84  Stat.  91.  4,38;  21 
U.S.C.  71  et  seq..  601  et  seq. 

2.  Paragraphs  (f),  (h),  (j).  (k).  (ff). 
(mmm).  and  (nnn)  of  S  301.2  would  be 
revised  to  read  as  follows: 

S  301.2    Definitions. 
*         •         •         •         » 

(f)  Program  or  Inspection  Program. 
The  organizational  unit  within  the 
Department  having  the  responsibility  for 
carrying  out  the  provisions  of  the  Act 
and  the  rules  and  regulations 
:  thereunder. 
***** 

(h)  Program  employee  or  Inspection 
Program  employee.  Any  inspector  or 
other  individual  employed  by  the 
Department  or  any  cooperating  agency 
who  is  authorized  to  perform  any 
function  in  connection  with  the 
Inspection  Program. 
***** 

(j)  Circuit  supervisor  An  Inspection 
Program  supervisor  with  responsibility 
for  supervising  the  carrying  out  of 
Inspection  Program  functions  at  more 
than  one  official  establishment. 


(k)  Inspection  Program  supervisor.  An 
Inspection  Program  employee  who  is 
delegated  authority  to  exercise 
supervision  over  one  or  more  phases  of 
the  Inspection  Program  at  a  designated 
level.* 

•  •        «        •        «  I 

(fi]  U.S.  retained.  This  term  means 
that  the  carcass,  viscera,  other  part  of 
carcass,  or  other  product,  or  other 
article  so  identified  is  held  for  further 
examination  by  an  inspection  program 
employee  to  determine  its  disposal. 

•  •        •        *        • 

(mmm)  Area.  The  organizational  unit 
within  the  inspection  program  reporting 
to  regional  offices  0nd  responsible  for 
the  supervision  of  one  or  more  circuit 
supervisors  and/or  other  inspection 
program  supervisors  and  for  providing 
inspection  coverage  for  establishments 
within  a  designated  geographical  area. 

(nnn)  Inspector  in  charge.  An 
Inspection  Program  employee  who  is 
designated  as  having  primary 
responsibility  for  Inspection  Program 
functions  at  a  particular  official 
establishment. 
***** 

3.  Paragraph  (eee)  of  9  301.2  would  be 
amended  by  replacing  "or  rendering" 
with  "rendering,  or  otherwise 
manufacturing  or  processing"  and  by 
replacing  "establishments"  the  second 
place  it  occurs  with  establishment(s)." 

PART  302— APPLICATION  OF 
INSPECTION  AND  OTHER 
REQUIREMENTS 

4.  The  authority  citation  for  Part  302 
would  be  revised  to  read  as  follows: 

Authority:  -34  Stat.  1260.  79  Stat.  903,  as 
amended.  81  Stat.  584,  84  Stat.  91,  438, 100 
Stat.  3556,  3567-72:  (21  U.S.C.  71  et  seq..  601  et 
seq..  33  U.S.C.  466-466k);  Pub.  L.  96-511.  94 
Stat.  2812  (44  U.S.C.  3501  et  seq.]. 

.5.  Part  302  would  be  amended  by 
adding  new  99  302.4  and  302.3  to  read  as 
follows  and  the  Table  of  Contents  would 
be  amended  accordingly: 

9  302.4    Inspection  of  products. 

The  Administrator  will  ensure 
inspection  of  products  is  conducted  by 
Inspection  Program  Employees  as  is 
necessary  and  appropriate  under  the 
Act  and  the  regulations.  The  conditions 
and  methods  of  inspection  will  vary 
among  establishments,  depending  on  the 
nature  of  operations,  compliance 
history,  and  other  conditions  unique  to 
each  establishment.  The  conditions  and 


'  Information  identifyin^i  the,employi>e8  who  have 
been  delegated  such  authority  is  available  from  the 
Administrator.  Food  Safety  and  Inspection  Service. 
U.S.  Department  of  Agriculture.  Washington.  DC 
20250. 


methods  of  inspection  will  necessarily 
change  from  time  to  time  to  '. 

accommodate  advances  in  inspection 
techniques  and/or  changes  in 
establishment  operations.  Consequently, 
designated  Inspection  Program 
employees  will  determine  for  each 
establishment  what  inspection-related 
tasks  and  activities  are  appropriate,  in 
accordance  with  guidelines  provided  by 
the  Administrator  that  catalogue  all 
current  inspection  tasks  and  activities 
that  may  apply  in  various 
establishments  under  various 
circumstances.  Such  guidelines  shall  be 
available  for  reference  and  use  by  the 
official  establishments.  Assigned 
inspection  tasks  and  activities  will  be 
conducted  by  individual  program 
employees  as  directed  by  the  inspection 
program. 

9  302.5    Frequency  and  manner  of 
Inspection. 

(a)  In  establishments  preparing 
products  at  which  inspection  under  the 
regulations  is  required,  the  frequency 
with  which  and  the  manner  in  which 
meat  food  products  made  from  livestock 
previously  slaughtered  in  official 
establishments  are  examined  and 
inspected  by  Inspection  Program 
employees  shall  be  based  on 
considerations  relevant  to  effective 
regulation  of  meat  food  products  and 
protection  of  the  health  and  welfare  of 
consumers  and  be  determined  in 
accordance  with  this  section. 

(b)  Tbe  determinations  referred  to  in 
paragraph  (a)  of  this  section  shall  be 
made  by  the  Inspection  Program  and 
shall  reflect  its  evaluations  of  the 
performance  and  the  characteristics  of 
such  establishments. 

(1)  In  assessing  the  periormance  of  an 
establishment  the  following  factors  are 
appropriate  for  consideration: 

(i)  The  history  of  compliance  with 
applicable  regulatory  requirements  by 
the  person  operating  at  such 
establishment  or  by  anyone  responsibly 
connected  with  the  business  that 
operates  such  establishment,  as 
"responsibly  connected"  is  defined  in 
section  401(g)  of  the  Act; 

(ii)  The  procedures  used  in  such 
establishment  to  control  the  production 
process,  environment,  and  resulting 
product  in  order  to  assure  and  monitor 
compliance  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

(2)  In  assessing  the  characteristics  of 
an  establishment,  the  following  factors 
are  appropriate  for  consideration: 

(i)  The  complexity  of  the  processing 
operation(s)  conducted  at  such 
establishment. 
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(ii)  The  frequency  with  which  each 
such  operation  is  conducted  at  such 
estabUshment, 

(iii)  The  volume  of  product  resulting 
from  each  such  operation  at  such 
establishment, 

(iv)  Whether  and  to  what  extent 
slaughter  operations  also  are  conducted 
at  such  establishment, 

(v)  What,  if  any,  food  products  not 
regulated  under  this  Act  or  the  Poultry 
Products  Inspection  Act  also  are 
prepared  at  such  establishment,  and 

(vi)  The  size  of  such  establishment. 

(c)  The  Inspection  Program  shall  base 
the  conditions  and  methods  of 
inspection  coverage  of  operations  other 
than  slaughter  in  an  establishment 
making  meat  food  products  from 
livestock  previously  slaughtered  in 
ofTicial  establishment(s)  on: 

(1)  The  history  of  compliance  at  the 
establishment, 

(2)  The  evaluation  of  the 
characteristics  of  such  establishment 
described  in  paragraph  {bl(2)  of  this 
section, 

(3)  The  control  procedures  described 
m  paragraph  (b][l)(ii)  of  this  section, 

(4)  The  significance  of  potential  public 
health  consequences  of  noncompliance, 
and 

(5)  The  competence  of  the  person 
conducting  operations  at  such 
establishment,  as  indicated  by: 

(i)  Knowledge  of  appropriate 
manufactiuing  practices  and  applicable 
regulatory  requirements, 

(ii)  Demonstrated  ability  to  apply  such 
knowledge  in  a  timely  and  consistent 
manner,  and 

(iii)  Commitment  to  correcting 
deficiencies  noted  by  Inspection 
Program  employees  and  otherwise 
assuring  compliance  with  applicable 
regulatory  requirements;  and 

(6)  The  availabihty  of  {nspection 
Program  employees. 

PART  303— EXEMPTIONS 

6.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  34  StaL1260.  79  Stat.  903.  as 
amended.  Bl  Stat.  5m,  84  Stat.  91,  438  (21 
U.S.C.  601  et  seq..  Pub;  L.  99-641,  Title  IV.  100 
Stat.  3556.  3567-72.  33  U.S.C.  466-466k);  Pub. 
L.  96-511.  94  Stat.  2812  (44  U.S.C.  3501  et 
seg.). 

§303.2    (Removed  and  Reserved] 

7.  Part  303  would  be  amended  by 
removing  and  reserving  S  303  2. 

PART  305— OFFICIAL  NUMBERS; 
INAUGURATION  OF  INSPECTION; 
WITHDRAWAL  OF  INSPECTION; 
REPORTS  OF  VIOLATION 

8.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 


Authority:  34  StaL  1280.  79  Stat.  903,  as 
amended.  81  Stat  584,  84  Stat.  91,  438.  21 
U.S.C.  71  etseq..  33  U.S.C  468-466k. 

§305.4    [Amended] 

9.  The  first  and  last  sentences  of 

§  305.4  would  be  amended  by  replacing 
"the  circuit  supervisor"  with  "an 
Inspection  Program  supervisor." 

§305.5    [Amended] 

10.  Paragraph  (a)  of  S  305.5  would  be 
amended  by  adding  "or  to  condemn  and 
destroy  meat  food  products  found  to  be 
adulterated"  after  "condemned 
products"  in  the  first  sentence. 

11.  Section  305.8  would  be  revised  to 
read  as  follows: 

§  305.6    Reports  of  vioiatlons. 

Inspection  Program  employees  and 
other  representatives  of  the  Department 
shall  report  in  a  manner  prescribed  by 
the  Administrator,  all  violations  of  the 
Act  and  noncompUance  with  the  rules 
and  regulations  of  which  they  have 
knowledge  or  information. 

PART  306— ASSIGNMENT  AND 
AUTHORITIES  OF  PROGRAM 
EMPLOYEES 

12.  The  authority  citation  for  Part  306 
continues  to  read  as  follows: 

Authority:  34  Stat.  126a  79  Stat.  903,  as 
amended.  81  Stat.  564,  84  Stat.  91,  438:  21 
U.S.C,  601  et  se(7..  33  U.S.C.  117(b). 

13.  Section  306.1  would  be  amended 
by  revising  the  tide  and  the  text  to  read 
as  follows  and  the  Table  of  Contents 
would  be  amended  accordingly: 

§  306.1    Designation  of  supervisors. 

The  Administrator  shall  designate 
Inspection  Program  supervisors. 

§30&2    [Amended] 

14.  Section  306.2  would  be  amended 
by  adding  "Inspection"  before 
"Program"  in  the  tide  and  in  the  first 
sentence  and  by  replacing  "to  which 
they  are  assigned"  with  "in  which  they 
are  authorized  to  perform  Inspection 
Program  functions"  in  the  first  sentence. 
The  Table  of  Contents  would  be 
amended  accordingly. 

§306.3    [Amended] 

15.  Section  306.3  would  be  amended 
by  adding  "or  she"  after  "he"  each  time 
"he"  appears  and  by  adding  "or  har" 
after  "him"  and  replacing  "to  which  he 
is  assigned  '  with  "in  which  he  or  she  is 
authorized  to  perform  Inspection 
Program  functions"  in  the  second 
sentence. 

§306.5    [Amended] 

16>  Section  306.5  would  be  amended 
by  adding  "Inspection"  before 


"Program,"  in  the  first  sentence  and  by 
replacing  "inspector  in  charge"  with 
"designated  program  employee"  in  the 
second  sentence. 

PART  307— FACILITIES  FOR 
INSPECTION 

17.  The  authority  citation  for  Part  307 
would  continue  to  read  as  follows: 

Authority:  41  Stat.  241,  7  U.S.C  394;  34  Sta!. 
1264,  as  amended:  21  U.S.C.  621.  62  Stat.  334; 
21  use.  695,  7  CFR  2.15(a),  2.92. 

§  307.1    [Amended] 

18.  Section  307.1  would  be  amended 
by  adding  "Inspection"  before 
"Program"  in  the  title,  by  replacing  "the 
inspector  ari<3r  other"  with  "Inspection" 
and  removing  "assigned  thereto"  in  the 
first  sentence,  by  adding  "or  other 
designated  Inspection  Program 
supervisor"  after  "circuit  supervisor" 
both  times  "circuit  supervisor"  appears 
and  adding  "Inspection"  before 
"Program"  both  times  "Program" 
appears  in  the  second  sentence,  and  by 
deleting  "requiring  the  services  of  less 
than  one  full  time  inspector"  and  adding 
"Inspection"  before  "Program"  in  the 
third  sentence.  The  Table  of  Contents 
would  also  be  amended  accordingly. 

§  307.2    [Amended] 

19.  Section  307.2  would  be  amended 
by  adding  "or  other  designated 
Inspection  Program  supervisor"  after 
"circuit  supervisor"  in  the  first  sentence 
of  the  introductory  text  and  in 
paragraph  (j)  and  by  adding 
'Inspection"  before  "Program"  in 
paragraph  (d),  the  first  sentence  of 
paragraph  (h^,  and  paragraph  (k). 

20.  Section  307.4  would  be  amended 
by  revising  the  title  and  replacing 
paragraph  (a)  with  paragraph  (a)(1)  to 
read  as  follows  and  the  Table  of 
Contents  would  be  amended 
accordingly: 

§  307.4    Co.'iduct  and  sctiedute  of 
operations. 

(a)  Slaughter  operations. 

(1)  No  slaughter  operations  requiring 
inspection  shall  be  conducted  except 
under  the  supervision  of  an  Inspection 
Program  employee.  All  slaughtering  of 
animals  shall  be  done  with  reasonable 
speed,  considering  the  official 
establishment's  facilities. 
«         •         *         *         * 

21.  Section  307.4  would  be  revised 
further  by  redesignating  paragraph  (b) 
as  paragraph  (a)(2).  by  redesignating 
paragraph  (c)  as  paragraph  (a)(3).  and 
by  amending  the  new  paragraph  {a)(3)  in 
the  first  sentence  by  replacing  the  words 
"importers,  and  exporters"  with 


"conducting  slaughter  operations"  and 
by  removing  the  last  sentence. 

22.  A  new  paragraph  (b)  would  be 
added  to  S  307.4  to  read  as  follows: 
•        *        *        *        • 

(b)  Operations  other  than  slaughter, 
(ij  No  operations,  other  than 

slaughter,  requiring  inspection  shall  be 
conducted  except  imder  such  coverage 
by  Inspection  Program  employees  as  the 
Inspection  Program  determines  to  be 
appropriate  to  assure  effective 
regulation  of  meat  food  products  and 
protection  of  the  public  health  and 
welfare.  All  preparation  of  products 
shall  be  done  with  reasonable  speed, 
considering  the  official  estabhshment's 
facilities. 

(2)  Official  establishments  preparing 
meat  food  products  will  establish  a 
regularly  scheduled  operating  period  for 
each  workday  in  the  basic  workweek. 
Once  established,  the  scheduled 
operating  period,  and  mealtimes  and 
rest  breaks  within  the  operating  period, 
must  remain  relatively  constant  as  to 
time  and  duration  to  facilitate  the 
scheduling  of  inspection  activities. 

(3)  Official  establishments,  importers 
and  exporters  shall  not  be  charged  for 
inspection  service  that  is  furnished,  up 
to  12  consecutive  hours  per  day,  if 
provided  during  scheduled  operations 
conducted  between  the  hours  of  6:00 
a.m.  and  6:00  p.m..  Monday  through 
Friday,  subject  to  the  provisions  of 

S  307.5.  Alternatively,  official 
establishments,  importers  and  exporters 
may  elect  to  establish  as  their  basic 
workweek  during  which  inspection 
service  is  provided  without  charge, 
subject  to  the  provisions  of  S  307.5,  any 
5  consecutive  8-hour  days  within  the 
administrative  workweek  Sunday 
through  Saturday,  excluding  the  lunch 
period;  except  that,  when  possible,  the 
Department  shall  schedule  the  basic 
workweek  so  as  to  consist  of  5 
consecutive  6-hoiu'  days  Monday 
through  Friday,  excluding  lunch  period. 
The  Department  may  depart  from  the 
basic  workweek  in  those  cases  where 
maintaining  such  a  schedule  would 
seriously  handicap  the  Department  in 
carrying  out  its  function. 

23.  Paragraph  (d)  of  {  307.4  would  be 
redesignated  "(c)  Approval  of 
schedules"  and  would  be  amended  in 
subparagraph  (2)  by  adding  "changes  in 
the  workweek  or"  after  "involving"  in 
the  second  sentence  and  by  adding  "or 
designated  Inspection  Program 
supervisor"  after  "inspector  in  charge" 
in  the  last  sentence,  and  by  revising 
subparagraph  (3]  to  read  as  follows: 

(c)  Approval  of  schedules.  *  •  * 
(3)  Requests  to  operate  outside  an 

approved  work  schedule  shall  be  made 


to  the  designated  Inspection  Program 
supervisor  as  early  in  the  day  as 
possible  for  operations  to  be  conducted 
within  the  same  workday,  or  prior  to  the 
end  of  the  day's  operation  for  operations 
to  be  conducted  at  the  start  of  the 
following  day:  Provided,  That  an 
Inspection  Program  employee  may  be 
called  back  to  duty  after  completion  of 
his  or  her  daily  tour  of  duty  under  the 
provisions  of  i  307.e(b]  of  this 
subchapter. 

S  307.5    [Amended] 

24.  Paragraph  (a)  of  S  307.5  would  be 
amended  by  replacing  all  text  after  the 
word  "section;"  with  the  following: 
"outside  the  times  and  days  specified  in 
§  307.4(b)(3]  of  this  part;  during  an 
approved  work  schedule  when 
operations  are  not  being  conducted  and 
reasonable  notice  thereof  has  not  been 
provided  to  the  program;  or  during  any 
operations  conducted  outside  a  work 
schedule  approved  imder  S  307.4  of  this 
part  that  requires  an  inspection  program 
employee  to  work  more  than  8  hours  on 
any  day,  or  more  than  40  hours  in  any 
administrative  workweek  Sunday 
through  Saturday." 

25.  Section  307.6  would  be  amended 
by  adding  "Inspection"  before 
"Program"  in  paragraph  (a)  and  by 
revising  paragraph  (b)  to  read  as 
follows: 


9  307.6    Basis  of  billing  for  overtime 
holiday  services. 


(b)  Official  establishments,  importers, 
or  exporters  requesting  and  receiving 
the  services  of  an  Inspection  Program 
employee  who  is  called  back  to  duty 
during  any  overtime  or  holiday  period 
after  completion  of  his  or  her  tour  of 
duty  shall  be  billed  for  a  minimum  of  2 
hours  of  overtime  or  holiday  inspection 
service  at  the  established  rate. 

PART  308— SANITATION 

26.  The  authority  citation  for  Part  308 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903.  as 
amended,  81  Stat.  584.  84  Stat.  91.  438;  21 
U.S.C,  601  et  seq. 

S  308.3    [Amended] 

27.  Section  308,3  would  be  amended 
by  adding  "or  other  designated 
Inspection  Program  supervisor"  after 
"circuit  supervisor'  each  time  "circuit 
supervisor"  appears  in  paragraphs  (c) 
and  (d)  (1)  and  (2). 

S  308.5    [Amended] 

28.  Paragraph  (e)  of  fi  308.5  would  be 
amended  by  replacing  "Program 
inspectors"  with  "Inspection  Program 
employees." 


S308.S    [Amended] 

29.  Section  308,8  would  be  amended 
by  adding  "or  other  Inspection  Program 
employee"  after  "inspector  in  charge"  in 
the  second  sentence  of  paragraph  (d) 
and  by  adding  "or  other  Inspection 
Program  supervisor"  after  "circuit 
supervisor"  in  paragraph  (f). 

1306.15    [Amended] 

30.  Section  308.15  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  adding  "and 
tagging  products  prepared  therewith  or 
therein"  after  "compartments"  in  the 
tide,  by  adding  "or  she"  and  "he"  in  the 
first  sentence,  and  by  replacing  "a 
Program"  with  "an  Inspection  Program" 
in  the  first  and  third  sentences. 

31.  Section  308.15  would  be  further 
amended  by  designating  the  second  and 
third  sentences  as  paragraph  (a)  and  by 
adding  paragraph  (b)  to  read  as  follows: 

§  308.15    Tagging  Insanitary  equipment, 
utensils,  rooms  or  compartments  and 
tagging  products  prepared  therewitit  or 


(b)  When  any  equipment,  utensil, 
room,  or  compartment  is  so  tagged  by  an 
Inspection  Program  employee,  he  or  she 
shall  place  a  "U.S.  Retained"  tag  on 
product(8)  prepared  using  such 
equipment  or  utensil  or  prepared, 
packed  or  held  in  such  room  or 
compartment  and  remaining  at  the 
official  establishment  if  such  product(s) 
is  or  are  suspected  of  being  adulterated. 
Product(s)  so  tagged  shall  be  held  for 
further  examination  and  such  tag  shall 
not  be  removed  by  anyone  other  than  an 
Inspection  Program  employee  upon 
disposition  in  accordance  with  this 
subchapter. 

PART  312— OFFICIAL  MARKS, 
DEVICES  AND  CERTIHCATES 

32.  The  authority  citation  for  Part  312 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903,  as 
amended.  81  Stat.  584.  84  Stat.  91,  438:  21 
U.S.C,  601  et  seq. 

§312.5    [Amendedl 

33.  Section  312.5  would  be  amended 
by  removing  "railroad  cars  or  other 
means  of  conveyance"  in  the  first 
sentence  and  by  removing  "to  the  means 
of  conveyance",  adding  "Inspection" 
before  "Program",  adding  "or  she  "  after 
"he",  and  replacing  "a  'Warning  Tag' 
(Form  MP-408-3)"  with  "any  tag 
required  by  Part  325  of  this  subchapter" 
in  the  second  sentence. 

34.  Section  312.6  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  revising  the 


44842  Federal  Register  /  Vol.  53.  No.  214  /  Friday,  November  4.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  214  /  Friday.  November  4,  1988  /  Proposed  Rules 


title  and  revising  the  portion  of 
paragraph  (a)  preceding  subparagraph 
(1)  to  read  as  follows: 

§  312.6    OfflcM  marks  and  devtces  In 
connoctlon  with  post-mortam  inspection 
and  Inspection  of  nwat  food  product 
preparation;  Idantfflcation  of  adultaratad 
products  and  Inaanttary  aqulpmettt  and 
facilities. 

(a)  The  official  marks  required  by  Part 
310  of  this  subchapter  for  use  in  post- 
mortem inspection  are: 

***** 

35.  Paragraph  (a)f2)  of  §  312.6  would 
be  amended  by  replacing  "products  and 
articles"  with  "carcasses  and  parts  of 
carcasses." 

36.  Paragraph  {a)(3)  of  §  312.6  would 
be  amended  by  deleting  "which"  and 
would  be  redesignated  as  paragraph  (c), 
and  paragraphs  (a)(4)  and  (a)(5)  would 
each  be  amended  by  replacing 
"products"  and  "carcasses  and  parts  of 
carcasses"  and  would  be  redesignated 
as  paragraphs  (a)(3)  and  (a)(4), 
respectively. 

37.  Paragraph  (b)  of  §  312.6  would  be 
amended  by  replacing  "U.S.  Retained 
and  U.S.  Rejected  tags,"  with  "tags"  and 
replacing  "paragraph  (a)"  with 
"paragraphs  (a)  through  (c)"  and  would 
be  redesignated  as  paragraph  (d). 

38.  Section  312.6  would  be  further 
amended  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 
***** 

(b)  The  official  marks  and  devices  for 
use  by  Inspection  Program  employees  in 
connection  with  meat  food  product 
inspection  are: 

(1)  The  "U.S.  Retained"  mark  which  is 
used  to  identify  meat  food  product  that 
is  held  for  further  evaluation  to 
determine  its  disposition  and  which  is 
applied  by  a  tag  (Form  MP-35). 

(2)  The  "U.S.  Inspected  and 
Condenmed"  mark  which  is  used  to 
identify  meat  food  product  that  has  been 
found  to  be  adulterated  and  is 
condemned  and  which  is  applied  by  a 
tag  (Form  MP- ). 

39.  Section  312,10  would  be  revised  to 
read  as  follows: 

§  3 1 2. 1 0    Official  mark  for  maintaining  ttie 
Identity  aiKl  integrity  of  samplea. 

The  official  mark  for  use  in  sealing 
containers  of  samples  taken  by 
Inspection  Program  employees, 
including  samples  taken  by  an 
authorized  representative  of  the 
Secretary  pursuant  to  section  202  of  the 
Act,  shall  bear  the  designation  "Sample 
Seal"  accompanied  by  the  official  USDA 
logo  as  shown  below.  Any  seal 
approved  by  the  Administrator  for 
applying  such  mark  shall  be  an  official 
device  for  purposes  of  the  Act.  The 


Department  will  supply  such  device  to 
Inspection  Program  employees  and  other 
authorized  representatives  of  the 
Secretary. 


PART  314— HANDLING  AND 
DISPOSAL  OF  CONDEMNED  OR 
OTHER  INEDIBLE  PRODUCTS  AT 
OFFICIAL  ESTABLISHMENTS 

40.  The  authority  citation  for  Part  314 
would  continue  to  read  as  follows: 

Autborily:  34  Stat  126a  79  Stat.  903,  as 
amended.  81  Stat  564,  84  Stat  91,  438:  21 
U.S.C,  601  et  seg..  33  U.S.C.  466-466k. 

§  314.1    [Amended] 

41.  Section  314.1  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  adding 
"slaughtering  livestock  and"  after 
"establishments"  in  the  title  and  by 
adding  "upon  ante-mortem  or  post- 
mortem inspection  or  reinspection  of 
slaughtered  livestock"  before  "at  official 
establishments"  in  the  first  sentence  of 
paragraph  (a). 

§  314.3    [Amended] 

42.  Section  314.3  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  adding 
"slaughtering  livestock  and"  after 
"establishments"  in  the  title  and  by 
adding  "upon  ante-mortem  or  post- 
mortem inspection  or  reinspection  of 
slaughtered  hvestock"  before  "at  an 
official  establishment"  in  the  first 
sentence  of  paragraph  (a). 

43.  Part  314  would  be  further  amended 
and  the  Table  of  Contents  woidd  be 
amended  accordingly  by  adding  a  new 

§  314.13  to  read  as  follows: 

§  314.13    DispoeitfcMi  of  products  found  to 
tM  adulterated  or  condemned  upon 
reinspection  at  official  establishments 
preparing  meat  food  products. 

Products  condemned  upon 
reinspection  at  an  official  establishment 
preparing  meat  food  products,  shall  be 
disposed  of  by  one  of  the  methods  listed 


in  this  paragraph,  imder  the  supervision 
of  an  Inspection  Program  employee.  Any 
product  determined  by  the  operator  of 
an  establishment  to  be  adulterated  but 
which  has  not  been  condemned  shall  be 
destroyed  for  human  food  purposes,  by 
the  operator,  by  one  of  the  methods 
listed  in  this  paragraph.  Facilities  and 
materials  for  carrying  out  the 
requirements  in  this  section  shall  be 
furnished  by  the  official  estabUshment. 

(a)  Steam  treatment,  which  shall  be 
accomplished  by  processing  the  product 
in  a  pressure  tank  under  at  least  40 
pounds  of  steam  pressure,  or  thorough 
cooking  in  a  kettle  or  vat,  for  a  sufficient 
time  to  effectively  destroy  the  product 
for  human  food  purposes  and  preclude 
dissemination  of  disease  through 
consumption  by  animals.  Equipment 
used  for  this  purpose  shall  comply  with . 
the  requirements  of  S  314.2  of  this 
subchapter. 

(b)  Incineration  or  complete 
destruction  by  burning. 

(c)  E)enaturing  with  a  material  and  by 
the  method  prescribed  in  S  314.3(a)  of 
this  subchapter  or  destruction  for  human 
food  purposes  with  another  material 
and/or  method  approved  by  the 
Administrator  in  specific  cases. 

PART  316— MARKING  PRODUCTS 
AND  THEIR  CONTAINERS 

44.  The  authority  citation  for  Part  316 
would  continue  to  read  as  follows: 

Authority:  34  Stat  1264.  79  Stat.  903.  as 
amended.  81  Stat  584.  84  Stat  91.  438:  21 
U.S.C.  71  et  seq..  601  et  seq.,  33  U.S.C.  466- 
466k. 

45.  Section  316.8  would  be  amended 
and  the  Table  of  Contents  revised 
accordingly  by  revising  the  title  and 
paragraph  (a)  to  read  as  follows: 

§  3 1 6.8    Movement  of  unmarked  inspected 
and  passed  products. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  unmarked  products 
which  have  been  inspected  and  passed 
but  do  not  bear  the  oBicial  inspection 
legend  shall  not  be  removed  from  an 
official  establishment  and  shall  not  be 
brought  into  an  official  establishment. 
***** 

46.  Paragraph  (b)  of  S  316.8  would  be 
amended  by  replacing  the  first  word 
with  "Unmarked  products,"  adding  "and 
transported  in  compliance  with  Part  325 
of  this  subchapter"  before  ":  Provided, 
That",  and  replacing  the  portion  of  the 
provision  after  "unless"  and  before 
"required"  with  "such  product  is 
available  for  reinspection  by  an 
Inspection  Program  employee  and  is 
packed  in  containers  bearing  all  such 
information,  as". 


§316.9    [Amended] 

47.  Paragraph  (b)  of  §  316.9  would  be 
amended  by  deleting  the  portion  of  the 
first  sentence  after  "first  inspected  and 
passed",  and  by  adding  "as  such 
establishment"  after  "products"  in  the 
second  sentence. 

§316.10    (Amended] 

48.  Section  316.10  would  be  amended 
by  replacing  "branded"  with  "marked" 
in  the  second  sentence  of  paragraph  (a) 
and  by  replacing  everything  after 
"further  processing,"  and  before  the 
period  with  "each  such  container  is 
sealed  with  an  unofficial  seal  applied  by 
the  establishment  from  which  such 
product  is  shipped  and  including  its 
establishment  number"  in  the  last 
sentence  of  paragraph  (b). 

§316.13    [Ameiviedl 

49.  Paragraph  (e)  of  §  316.13  would  be 
amended  by  adding  "applicable"  before 
"markings"  and  by  replacing 

"8  325.7(b)"  with  "5  325.7  (a)  and  (b)." 

50.  Paragraph  (g)  of  §  316.13  would  be 
amended  by  revising  all  text  after 
"Provided,"  to  read:  "That  the  stencils, 
box  dies,  labels,  and  brands  are  not 
false  or  misleading  and  are  approved  as 
provided  for  in  Part  317  of  this 
subchapter." 

PART  317— LABELING,  MARKING 
DEVICES.  AND  CONTAINERS 

51.  The  authority  citation  for  Part  317 
continues  to  read  as  follows: 

Authority:  34  Stat  1260,  79  Stat.  903.  as 
amended.  81  Stat  584,  84  Stat.  91.  438;  21 
U.S.C.  71  et  seq..  601  et  seq.,  33  U  S.C.  1254 

§317.4    [Amended] 

52.  Paragraph  (a)  of  §  317.4  would  be 
amended  in  the  first  sentence  by  adding 
at  the  end  before  the  period  ",  except  as 
expressly  provided  otherwise  in  this 
part",  and  in  the  fourth  sentence  by 
replacing  "the  inspector-in-charge"  with 
"a  designated  Inspection  Program 
employee"  and  adding  ";  and  a  copy  of 
the  approval  of  any  labeling,  including 
any  labeling  upon  which  generic 
approval  is  based,  shall  be  maintained 
by  the  estabhshment  in  which  it  is  to  be 
used  and  made  available  for  review  by 
Inspection  Program  employees"  at  the 
end  before  the  period. 

53.  Paragraph  (c)  of  §  317.4  would  be 
amended  by  replacing  "inspectors  in 
charge"  with  "designated  Inspection 
Program  employees." 

54.  The  title  and  paragraph  (e) 
introductory  text,  (1),  and  (2)  of  S  317.4 
would  be  revised  to  read  as  follows  and 
the  Table  of  Contents  would  be  revised 
accordingly: 
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§  3 1 7.4    LatwUng  to  l>e  approved  prior  to 
use. 

***** 

(e)  Approval  may  be  presumed  in 
certain  cases. 

(1)  Certain  labeling  may  be  used 
without  express  notice  of  approval  by 
the  Standards  and  Labeling  Division  if  if 
has  been  reviewed  for  compliance  with 
applicable  labeling  requirements  by  a 
responsible  establishment  official  who 
thereby  may  authorize  use  by  that 
estabUshment  of  labeling  listed  in 
paragraph  (e)(3J  of  this  section: 
Provided,  that  the  labeling  conforms  to 
all  applicable  provisions  of  this  Part  and 
is  used  so  as  not  to  be  false  or 
misleading:  that  prior  to  use  the  label, 
together  with  a  transmittal  referencing 
this  paragraph  and  signed  by  the 
designated  establishment  official,  is 
mailed  first  ^lass  to  the  Standards  and 
Labeling  Division,  Technical  Services, 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  for  filing  and  audit;  that 
complete  records  of  such  label 
correspondence  and  any  related 
documentation  are  maintained  at  the 
establishment  in  accord  with 

§  320.1(b)(8)  of  this  subchapter,  and  that 
upon  written  notice  that  one  or  more 
establishment  labels  have  been  found 
by  the  Standards  and  Labeling  Division 
to  be  false  or  misleading  in  some 
particular,  the  presumption  that  such 
labels  are  approved  fails  and  all 
labeling  thereafter  will  require  express 
approval  under  paragraphs  (a)  through 
(d)  of  this  section  or  under  5  317.5  until 
the  cited  mislabeling  problem(s)  is 
resolved  to  the  satisfaction  of  the 
Standards  and  Labeling  Division. 

(2)  Information  concerning  previous 
Standards  and  Labeling  Division  label 
review  determinations  and  approval 
policies  will  be  made  available  as 
guidelines  to  all  official  establishments 
desiring  to  use  unapproved  labels  under 
this  paragraph  (e). 

55.  Paragraph  (e)  of  S  317.4  would  be 
further  amended  by  revising 
subparagraph  (3)  in  the  opening  clause 
to  read  "Labeling  that  may  be  presumed 
to  be  approved  under  this  paragraph  (e): 
";  in  subparagraph  (3)(iii)  to  remove 
from  the  proviso  "in  the  opinion  of  the 
inspector-in-charge"  and  "sufficiently", 
in  subparagraph  (3)(iii)(E)  to  remove 
from  the  proviso  "inspector-in-charge  is 
satisfied  that  sufficient";  in 
subparagraph  (3)(iv)  to  replace 
"inspector-in-charcp"  with  "designated 
program  employee",  and  by  removing 
subparagraph  (3)(viii). 

§317.5    [Amended] 

56.  Paragraph  (a)  of  §  317.5  would  be 
amended  by  replacing  "the  inspector-in- 


charge"  with  "a  designated  Inspection 
Program  employee"  each  time  "the 
inspector-in-charge"  appears  in  the 
second  and  third  sentences. 

57.  Paragraph  (b){ll)  of  §  317.5  would 
be  amended  by  replacing  "the  inspector- 
in-charge  assigned  to  that 
establishment"  with  "a  designated 
Inspection  Program  employee". 


§317.6    (Amended] 

58.  Section  317.6  would  be  amended 
by  replacing  all  text  after  "8  317.3"  with 
a  period. 

§317.10    (Amended] 

59.  Paragraph  (b)  of  8  317.10  would  be 
amended  by  removing  "under  the 
supervision  of  a  program  employee"  and 
replacing  it  with  "under  inspection 
coverage". 

§317.11    (Amended] 

60.  Paragraph  (b)  of  5  317.11  would  be 
amended  in  the  last  sentence  by 
removing  "under  the  supervision  of  a 
program  employee"  and  replacing  it 
with  "under  inspection  coverage". 

§317.13    (Amended] 

61.  The  first  sentence  of  8  317.13 
would  be  amended  by  replacing  the 
portion  of  the  first  sentence  after 
"inspector  in  charge  at"  with  "an 
establishment  slaughtering  livestock  or 
an  Inspection  Program  employee 
designated  for  any  other  originating 
establishment.  Such  inspector  in  charge 
or  other  Inspection  Program  employee 
will  notify  Inspection  Program 
personnel,  in  accordance  with 
instructions  issued  by  the  Inspection 
Program,  concerning  the  date  of 
shipment,  quantity,  and  type  of  material 
to  be  received  by  the  destination 
estabUshment". 

§317.14    [Amended] 

62.  Section  317.14  would  be  amended 
by  replacing  "the  inspector  at"  with  "an 
Inspection  Program  employee 
designated  for"  in  the  first  sentence  and 
by  replacing  "inspector"  with 
"designated  Inspection  Program 
employee"  each  time  "inspector" 
appears  in  the  second,  third,  and  fourth 
sentences. 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMENT5;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

63.  The  authority  citation  for  Part  318 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  1260.  81  Stat.  584.  as 
amended  (21  U.S.C.  601  et  seq.].  72  Stat  862, 
92  Stat.  1069.  as  amended  (7  U.S.C.  1901  et 
ssq.].  76  Stat  663  (7  U.S.C.  450  et  seg.]. 
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64.  Paragraph  (a)  of  9  318.1  would  be 
amended  by  replacing  "by  a  Program 
employee"  with  "in  accordance  with  the 
regulations"  in  the  first  sentence  and  by 
revising  the  third,  fourth,  and  ftfth 
sentences  as  two  sentences  to  read  as 
follows: 

§318.1    Products  and  Other  articles 
•ntering  offlctaJ  establishments. 

(a)  *  *  *  Product  entering  any  official 
establishment  shall  be  identified  by  the 
operator  of  such  establishment  and 
subject  to  reinspection  by  an  Inspection 
Program  employee  in  accordance  with 
S  318.2  of  this  subchapter.  Any  product 
originally  prepared  at  any  official 
establishment  may  nflt  be  returned  to 
any  part  of  such  establishment,  other 
than  the  receiving  area  approved  under 
§  318.3  of  this  subchapter,  until  the 
operator  of  such  establishment  has 
evaluated  its  condition  to  assure  that 
entry  and  any  further  use  of  such 
product  will  be  in  accordance  with 
§§  318.4(b]  and  318.6(a)  of  this 
subchapter. 

§  318.2    [Amended] 

65.  The  first  sentence  of  S  318.2(a) 
would  be  amended  by  adding  "in  a 
manner  acceptable  to  the  Inspection 
Program"  after  "identified"  and  adding 
"Inspection"  before  "Program". 

66.  Paragraph  (c)  of  S  318.2  would  be 
amended  by  replacing  "The  circuit 
supervisor"  with  "An  Inspection 
Program  supervisor"  and  replacing  "the 
program  employee"  with  "Inspection 
Program  employees"  in  the  second 
sentence  and  by  replacing  "the  Circuit 
Supervisors  of  Program  circuits"  with 
"Inspection  Program  supervisors"  in  the 
first  sentence  of  the  footnote. 

67.  Paragraph  (d)  of  S  318.2  would  be 
amended  by  adding  "Inspection"  before 
"Program"  in  the  first  and  second 
sentences,  by  replacing  "the  inspector" 
with  "an  Inspection  Program  employee" 
each  time  "the  inspector"  appears  in  the 
third  and  fourth  sentences,  and  by 
replacing  "The  inspector"  with 
"Inspection  Program  employees"  and 
"his"  with  "their"  in  the  last  sentence. 

§318.3    [Amended] 

68.  Section  318.3  would  be  amended 
by  adding  "or  other  designated 
Inspection  Program  supervisor"  after 
"circuit  supervisor". 

69.  The  title  of  S  318.4  would  be 
revised  to  read  as  follows  and  the  Table 
of  Contents  would  be  revised 
accordingly: 

§  318.4    Preparation  of  products;  operator 
responsibilities;  plant  operated  quality 
control. 

70.  The  first  sentence  of  §  318.4(a) 
would  be  amended  by  replacing 


"supervised  by  Program  employees" 
with  "conducted  under  inspection 
coverage". 

71.  Paragraph  (b)  of  S  318.4  would  be 
amended  by  adding  ".  the  acceptability 
of  all  articles  used  in  preparing 
products,"  after  "maintenance  of  the 
establishment"  in  the  second  sentence 
and  by  adding  ",  including  records 
documenting  such  measures,"  after 
"measures"  in  the  third  sentence. 

72.  Paragraph  (c)(4)  of  S  318.4  would 
be  amended  by  replacing  "the  inspector 
in  charge"  with  "a  designated  Inspection 
Program  employee". 

73.  Paragraph  (h)  of  S  318.4  would  be 
removed. 

74.  The  second  sentence  of 

S  318.5(a)(1)  would  be  revised  to  read  as 
follows: 

§  318.S    Requirements  concerning 
procedures. 

(a)(1)  *  *  *  When  there  is  reason  to 
doubt  the  soundness  of  any  frozen 
product,  the  official  establishment  shall 
defrost  a  sufficient  quantity  thereof  to 
determine  its  actual  condition;  an 
Inspection  Program  employee  who 
doubts  the  soundness  of  any  frozen 
product  will  require  the  defrosting  and 
reinspect  a  sufficient  quantity  thereof  to 
determine  its  actual  condition. 

75.  The  first  sentence  of  §  318.5(a)(2) 
would  be  amended  by  replacing 
"inspector"  with  "Inspection  Program". 

§  318.6    [Amended] 

76.  Section  318.6  would  be  amended 
by  replacing  "in"  with  "and"  in  the  title 
and  the  Table  of  Contents  would  be 
revised  accordingly. 

T7.  Paragraph  (a)  of  §  318.6  would  be 
amended  by  redesignating  the  first 
sentence  as  subparagraph  (1)  and  by 
replacing  the  second  sentence  with 
subparagraph  (2)  to  read  as  follows: 

§318.6    •  •  • 

(a)  *  *  * 

(2)(i)  Official  establishments  shall 
furnish  accurate  information  to 
Inspection  Program  employees  on  all 
procedures  involved  in  product 
preparation,  including  product 
composition,  and  any  changes  in  such 
procedures  that  may  affect  inspectional 
control  of  product. 

(ii)  If  an  Inspection  Program  employee 
determines  that  a  procedure  or 
procedures  involved  in  meat  food 
product  preparation  is  or  are  resulting  in 
the  preparation  of  meat  food  product  or 
products  suspected  of  being  adulterated 
or  misbranded, 

(A)  all  meat  food  product(8)  prepared 
using  such  procedure(s)  and  remaining 
at  the  official  establishment  shall  be 
held  under  a  "U.S.  Retained"  tag  for 
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disposition  in  accordance  with  this 
subchapter,  and 

(B)  The  official  inspection  legend  and 
other  information  required  by  Parts  316 
and  317  of  this  subchapter  shall  not  be 
placed  on  such  product(s]  or  on  any 
meat  food  product  subsequently 
prepared  using  such  procedure(s)  until 
the  official  establishment  has  corrected 
the  problem(s)  with  such  procedure(s) 
and  an  opportunity  has  been  afforded 
for  an  Inspection  Program  employee  to 
verify  the  adequacy  of  the  corrective 
action  taken. 
***** 

78.  Paragraph  (b)(1)  of  S  318.6  would 
be  amended  by  adding  "meat  food" 
before  "product." 

79.  Paragraphs  (b)  (2)  and  (10)  of 
S  318.6  would  be  revised  to  read  as 
follows: 

§318.6    •  •  ♦ 

***** 

(b)  *  *  * 

(2)  Casings  shall  not  be  used  as 
containers  of  meat  food  product  unless 
they  have  been  carefully  washed  and 
thoroughly  flushed  with  clean  water 
immediately  before  stuffing,  are  clean, 
and  are  otherwise  suitable  for  such  use, 
except  that  preflushed  animal  casings 
packed  in  salt  or  salt  and  glycerine 
solution  or  in  other  approved  medium 
which  are  clean  and  otherwise  suitable 
may  be  so  used  without  additional 
fiushing  if  they  are  thoroughly  rinsed 
before  use. 
***** 

(10)  Dry  milk  products  shall  not  be 
used  in  the  preparation  of  meat  food 
products  unless  such  dry  milk  products 
were  produced  in  a  plant  approved  by 
the  Department  imder  the  regulations  in 
7  CFR  Part  58  and  are  otherwise  suitable 
for  such  use. 

80.  The  first  sentence  of  S  318.8(b) 
would  be  amended  by  replacing 
"inspector  in  charge"  with  "Inspection 
Program." 

§  318.9    [Amended] 

81.  Section  318.9  would  be  amended 
by  adding  "Inspection"  before 
"Program"  and  adding  "to  determine 
compliance  with  the  regulatory 
requirements  or  otherwise  necessary" 
after  "necessary." 

§318.10    [Amended] 

82.  Paragraph  (c)(2)(v)  of  S  318.10 
would  be  amended  by  removing  "and  in 
the  custody  of  the  Program"  and 
replacing  "an  official  Program  lock  or 
seal"  with  "a  lock  or  seal  and  subject  to 
such  Inspection  Program  supervision  as 
the  Inspection  Program  determines  is 
appropriate  to  prevent  unauthorized 


access  thereto"  in  the  first  sentence  and 
by  replacing  "under  close  supervision  of 
an  inspector"  with  "separate  from  other 
product  and  as  the  designated 
Inspection  Program  supervisor  may 
require",  deleting  "under  Program 
control",  and  adding  "in  compliance 
with  §  325.7  of  this  subchapter"  after 
"establishment"  in  the  last  sentence. 

83.  Paragraph  (c)(2)(vi)  of  §  318.10 
would  be  amended  by  removing  "sealed 
railroad  cars,  sealed  motortrucks,  sealed 
trailers,  or  sealed"  in  the  first  sentence, 
by  deleting  the  period  at  the  end  of  the 
first  sentence,  and  by  replacing  "Such 
vehicles  and  containers  shall  be  sealed 
and  transported  between  official 
establishments  in  accordance"  with  "if 
such  containers  and  such  transportation 
are  in  compliance"  in  the  second 
sentence. 

84.  The  second  sentence  of  §  318.10(d) 
would  be  amended  by  replacing 
"Circuit"  with  "Designated  Inspection 
Program." 

85.  The  fourth  sentence  of  §  318.12(a) 
would  be  amended  by  replacing 
"inspectional  supervision"  with 
"inpection,  in  accordance  with  §  307.4(a) 
of  this  subchapter"  and  replacing 
"regular  hours  of  inspection"  with 
"establishment's  approved  work 
schedule." 

§  318.12    [Amended] 

86.  The  fourth  sentence  of  §  318.12(b) 
would  be  amended  by  replacing 
"supervision"  with  "control." 

§318.14    [Amended] 

87.  Paragraph  (a)  of  §  318.14  would  be 
amended  by  adding  "the  official 
establishment  shall  notify  the  inspector 
in  charge  or,  if  such  establishment 
prepares  meat  food  products,  the 
designated  Inspection  Program 
supervisor  as  soon  as  possible,  and" 
after  'establishment,". 

88.  The  first  sentence  of  §  318.14(b) 
would  be  amended  by  replacing  "the 
sijpervision  of  an  inspector,"  with  "such 
Inspection  Program  supervision  as  the 
Inspection  Program  determines  is 
appropriate.". 

89.  'Hie  first  sentence  of  §  318.14ic) 
would  be  amended  by  replacing 
i"supervision  of  an  inspector,"  with 

"such  Inspection  Program  supervision  as 
tiie  Inspection  Program  determines  is 
appropriate". 

90.  The  first  sentence  of  §  316.15 
would  be  revised  to  read  as  follows: 

§  318.15    Tagging  chemicals, 
preservatives,  cereals,  spices,  etc.,  "U.S. 
Retained." 

Any  chemical,  preservative,  cereal, 
spice,  or  other  substance  intended  for 
use  in  an  official  establishment  is 


subject  to  examination  by  an  Inspection 
Program  employee  and,  if  found  upon 
such  examination  to  be  unfit  or 
otherwise  unacceptable  for  the  use 
intended  or  if  final  decision  regarding 
acceptability  is  deferred  pending 
laboratory  or  other  examination,  the 
Inspection  Program  employee  shall 
attach  a  "U.S.  Retained"  tag  to  the 
substance  or  container  thereof.  *  *  * 

91.  The  second  sentence  of  \  318.15 
would  be  amended  by  replacing  "circuit 
supervisor"  with  "designated  Inspection 
Program  supervisor"  and  adding 
"Inspection"  before  "Program." 

§318.17    [Amertded] 

92.  Paragraph  (f)  of  §  318.17  would  be 
amended  by  replacing  "inspector-in- 
charge"  with  "designated  Inspection 
Program  supervisor." 

93.  Paragraph  (h)(1)  of  §  318.17  would 
be  revised  to  read  as  follows: 

§  318.17    Requirements  for  ttie  production 
of  coolced  beef,  roast  beef,  and  coolced 
corned  beef. 

***** 

(h)  '   *  ' 

(1)  The  establishment  shall  identify 
for  each  lot  the  processing  procedure  to 
be  used,  including  time  and  temperature. 

94.  Paragraph  (i)(3)  of  §  318.17  would 
be  amended  by  replacing  "through  the 
inspector-in-charge  to  the  Circuit 
Supervisor"  with  "to  the  designated 
Inspection  Program  supervisor." 

95.  Paragraph  (k)  of  §  318.17  would  be 
amended  by  replacing  "Circuit 
Supervisor"  with  "designated  Inspection 
Program  supervisor." 

96.  Paragraph  (c)(1)  of  §  318.302  would 
be  amended  by  replacing  "the  inspector 
at  the  establishment"  with  "a 
designated  Inspection  Program 
employee." 

§318.302    (Amended] 

97.  Paragraph  (c)(2)  of  §  318.362  would 
be  amended  by  replacing  "the 
inspector"  with  "a  designated  Inspection 
Program  employee"  in  the  third  sentence 
and  by  replacing  "the  inspector  at  the 
establishment"  with  "a  designated 
Inspection  Program  employee"  in  the 
last  sentence. 

§318.308    (Amended] 

98.  Paragraph  (d)(l)(ii)  of  §  318.308 
would  be  amended  by  replacing  "is  filed 
with  the  inspector"  with  "provided  to  a 
designated  Inspection  Program 
employee.^' 

99.  Paragraph  (d)(l)(iii)  of  §  318.308 
would  be  amended  by  replacing  "the 
inspector"  with  "a  designated  Inspection 
Program  employee." 

100.  Paragraph  (d)(l)(v)  of  §  318.303 
would  be  amended  by  replacing  "is  not 
on  file  with  the  inspector"  with  "has  not 


been  provided  to  a  designated 
Inspection  Program  employee." 

§318.309    [Amended] 

101.  The  first  full  sentence  of  the  Text 
of  \  318.309(d)(l)(vi)  would  be  amended 
by  replacing  "the  inspector"  with  "a 
designated  Inspection  Program 
employee." 

102.  The  first  full  sentence  of 

§  318.309(d](2)(ii)  would  be  amended  by 
replacing  "the  inspector"  with  "a 
designated  Inspection  Program 
employee." 

PART  320— RECORDS, 
REGISTRATION,  AND  REPORTS 

103.  The  authority  citation  for  Part  320 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Stat.  930.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438:  21 
U.S.C,  601  et  seq. 

104.  Paragraph  (b)  of  S  320.1  would  be 
amended  by  adding  subparagraphs  (7) 
and  (8)  to  read  as  follows: 

§  320.1    Records  required  to  be  kept 

***** 

(b)  *  *  * 

(7)  Records  of  the  destruction  for 
human  food  purposes  of  meat  food 
products  by  the  operator  of  an  official 
establishment  to  be  adulterated  and 
destroyed  by  such  operator  when  not 
under  the  supervision  of  an  inspection 
program  employee. 

(8)  Records  of  labels  used  in  the 
establishment  under  Part  317  of  this 
subchapter. 

§320.6    [Amended] 

105.  Paragraph  (a)  of  §  320.6  would  be 
amended  by  adding  "Inspection"  before 
"Program",  deleting  "daily"  before 
"reports",  and  replacing  "to  which  they 
are  assigned"  with  "at  which  they  are 
performing  Inspection  Program 
functions." 

106.  Paragraph  (a)  of  §  320.6(b)  would 
be  amended  by  replacing  "the 
establishment"  with  "an  establishment 
slaughtering  livestock  or  Ihe  Inspection 
Program  supervisor  designated  for  any 
other  establishment  preparing  meat  food 
product."  ., 

§320.7    (Am«nded) 

107.  Section  320.7  would  be  amended 
by  adding  "at  an  official  establishment 
slaughtering  livestock  or  the  Inspection 
Program  supervisor  designated  for  an 
official  establishment  not  slaughtering 
livestock"  after  "Agriculture,". 

PART  322— EXPORTS 

108.  The  authority  citation  for  Part  322 
would  continue  to  read  as  follows: 
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Authority:  34  Stat.  1260.  79  Stat.  903.  as 
amended  SI  Stat.  584,  84  Stat.  91.  43&  21 
U.S.C.  n  et  seq.,  601  et  seq. 

109.  The  first  sentence  of  9  322.2(a) 
would  be  amended  by  adding  "or  other 
designated  Inspection  Program 
employee"  after  "inspector  in  charge", 
and  the  following  sentence  would  be 
added  to  the  end  of  paragraph: 
"Exporters  requiring  export  inspection 
services  provided  for  under  this  section 
should  contact  their  designated  program 
employee  or  the  Export  Coordination 
Division,  International  Programs,  FSIS, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 

110.  Paragraph  (f)  of  §  322.2  would  be 
amended  by  replacing  "circuit"  with  "an 
appropriate  Inspection  Program." 

111.  Paragraph  (h)  of  S  322.2  would  be 
amended  by  replacing  "inspectors"  with 
"Inspection  Program  employees"  and 
replacing  "not  under  their  supervision" 
with  "at  which  they  do  not  regularly 
perform  Inspection  Program  functions." 

PART  325— TRANSPORTATION 

112.  The  authority  citation  for  Part  325 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  1260,  81  Stat.  584,  as 
amended  (21  U.S.C.  601  et  seq.):  72  Stat.  862. 
92  Stat.  1069,  as  amended  (7  U.S.C.  1901  et 
seq.):  76  Slat.  653  (7  U.S.C.  450  et  seq.]. 

§325.5    [Amended] 

113.  Section  325.5  would  be  amended 
by  deleting  "under  official  seal"  in  the 
title  and  the  Table  of  Contents  would  be 
revised  accordingly. 

114.  Paragraph  (a)  of  S  325.5  would  be 
amended  by  removing  the  second 
sentence  and  by  replacing  everything 
after  the  comma  in  the  first  sentence 
with  "if  (1)  such  product  is  so 
transported  in  a  closed  container  or 
containers  bearing  the  official 
inspection  legend  and  all  other 
information  required  by  Parts  316  and 
317  of  this  subchapter  and  (2)  eaph  such 
container  is  sealed  with  an  imofficial 
seal  that  is  applied  by  the  establishment 
from  which  such  product  is  transported 
and  includes  its  establishment  number." 

115.  The  form  of  the  certificate 
required  by  §  325.5(b)  would  be 
amended  by  replacing  the  line  "Car 

number  and  initials "  with 

"Container  number(s) "  and 

removing  the  line  "License  number  of 
other  means  of  conveyance  . 


and  by  replacing  everything  after 
"Agriculture:"  and  before  the  period  in 
the  next  sentence  with  "and  such 
product  has  been  placed  in  the  closed 
confainer(s)  specified  above,  which  has/ 
have  been  sealed  by  the  official 
establishment  specified  above  as  the 
consignor." 


§325.6    [Amended] 

116.  Section  325.6  would  be  amended 
and  the  Table  of  Contents  would  be 
revised  accordingly  by  deleting  "under 
o^icial  seal"  in  the  title  and  by 
replacing  everything  after  "processing" 
in  the  text  with  "only  if  so  transported 
in  sealed  closed  containers  with 
certificates,  as  prescribed  in  §  325.5  of 
this  subchapter." 

§325.7    [Anwnded] 

117.  Section  325.7  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  removing 
paragraph  (a),  by  deleting  "or  'pork 
product  — "F.  —  days  refrigeration'  "  in 
the  sixth  sentence  and  deleting  the  third 
sentence  from  the  end  in  paragraph  (b). 
by  redesignating  paragraph  (b)  as 
paragraph  (a),  and  by  revising  the  title 
and  the  first  sentence  and  last  2 
sentences  of  redesignated  paragraph  (a) 
to  read  as  follows: 

§  325.7    Shipment  of  certain  products 
tietween  official  establishments  for  further 
handling;  seals  and  certificates. 

(a)  Product  passed  for  cooking  or  beef 
that  is  to  be  refrigerated  to  destroy 
cysticerci  may  be  shipped  from  one 
official  establishment  to  another  official 
establishment  for  further  handling  in 
accordance  with  Part  318  of  this 
subchapter  only  if  packed  in  a  closed 
container  or  containers  individually 
sealed  with  the  official  seal  of  the 
Department,  as  prescribed  in  §  325.16  of 
this  subchapter,  and  as  hereinafter 
provided.  *  *  *  For  each  consignent  of 
such  restricted  product,  the  Inspection 
Program  employee  affixing  the  official 
seal  of  the  Department  shall  promptly 
issue  and  forward  to  the  Inspection 
Program  supervisor  designated  for  the 
destination  establishment  a  report  in  the 
form  of  a  notice  of  product  shipped  in 
sealed  containers  which  shows  that  the 
contents  of  such  container(s)  are 
restricted,  and  shall  forward  a  duplicate 
copy  to  the  area  office  for  the  area  in 
which  the  official  establishment  from 
which  such  product  is  shipped  is 
located. 

118.  Section  325.7  would  be  further 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 
•        •        *        *        * 

(b)  Pork  that  has  been  refrigerated  to 
destroy  trichinae  may  be  shipped  from 
one  official  establishment  to  another 
official  establishment  for  further 
handling  in  accordance  with  §318.10  of 
this  subchapter  only  if  packed  in  a 
closed  container  or  containers — 

(1)  Individually  sealed  with  an 
unofficial  seal  that  is  applied  by  the 
establishment  from  which  such  product 


is  fransported  and  includes  its 
establishment  number  and 

(2)  Bearing  the  official  inspection 
legend  and  the  statement  "Pork  Product 
— °F.  —  Days  Refrigeration." 

119.  Paragraph  (c)  of  S  325.7  would  be 
amended  by  removing  "in  the  form  set 
out  in  S  325.5(b)"  in  the  first  sentence 
and  by  adding  a  sentence  after  that 
sentence  to  read  as  follows: 
***** 

(c)  *  *  *  Such  certificate  shall  be  in  the 
form  set  out  in  §  325.5(b]  of  this 
subchapter,  except  that  for  product 
passed  for  cooking  or  beef  that  is  to  be 
refrigerated  to  destroy  cysticerci  such 
certificate  shall  indicate  that  the 
contents  are  restricted  product  and  that 
the  container(s)  has/have  been  sealed 
by  an  Inspection  Program  employee 
with  official  U.S.  Government  sea!(s] 
and  the  number(s)  of  such  seals.  *  *  * 

§325.10    [Amended] 

120.  The  next  to  last  sentence  of 
§  325.10(a)  would  be  amended  by 
replacing  "inspector  at"  with  I 
"Inspection  Program  supervisor 
designated  for." 

121.  The  first  sentence  of  §  325.10(b) 
would  be  amended  by  revising  the  first 
portion,  ending  with  "establishment;",  to 
read  as  follows: 

§  325.10  •  •  * 

(b)  A  careful  inspection  shall  be  made 
of  such  product  by  an  Inspection 
Program  employee  upon  arrival  of  the 
shipment  at  the  receiving  establishment: 
if  no  Inspection  Program  employee  is 
present,  the  receiving  establishment 
shall  notify  the  designated  Inspection 
Program  supervisor  who  will,  when  so 
notified,  arrange  for  such  examination. 
If  it  is  found  that  the  article  is  not 
adulterated,  the  article  may  be  received 
into  the  establishment;"  *  *  * 

§325.16    [Amended] 

122.  Paragraph  (a)  of  §  325.16  would 
be  amended  by  replacing  "{  312.5(a)" 
with  S  312.5." 

123.  Paragraph  (b)  of  §  325.16  would 
be  amended  by  replacing  "Except  as 
provided  in  §  325.18(b)"  with  "An"  and 
adding  "Inspection"  before  "Program"  in 
the  first  sentence,  by  designating  the 
first  sentence  as  subparagraph  (1),  by 
designating  the  second  sentence  as 
subparagraph  (2),  and  by  adding  a 
sentence  at  the  end  of  subparagraph  (1) 
to  read  as  follows: 

§  325.16    Official  seals;  forms,  use,  and 

breaking. 

***** 

(b)(1)  *  *  *  If  no  Inspection  Program 
employee  is  present  at  an  official 


establishment  receiving  product 
transported  under  official  seal,  the 
Inspection  Program  supervisor 
designated  for  such  establishment  will, 
when  notified  by  that  establishment, 
arrange  for  the  breaking  of  such  seal(s] 
by  an  Inspection  Program  employee. 


§325.17    [Amended] 

124.  Section  S  325.17  would  be 
amended  by  removing  "sealed"  in  the 
title,  by  replacing  "an  officially  sealed" 
with  "a"  before  "railroad  car"  in  the 
first  clause,  and  by  replacing  "under 
official  seal"  with  "in  sealed  closed 
confainer(s)"  in  the  last  clause. 

§325.18    [Amended] 

125.  Section  §  325.18  would  be 
amended  by  removing  the  designation  of 
the  first  paragraph  as  (a)  and  by 
^moving  paragraph  (b). 

PART  327— IMPORTED  PRODUCTS 

126.  The  authority  citation  for  Part  327 
would  continue  to  read  as  follows: 

Authority:  38  Stat.  1260,  79  Stat.  903,  as 
amended,  81  Stat.  584. 84  Stat.  91, 438:  21 
U.S.C.  601  et  seq. 

§327.2    [Amended] 

127.  Paragraph  [a)[Z)(u)[d)  of  S  327.2 
would  be  amended  by  adding  "official 
coverage  and  controls  for  all  other" 
before  "ppeparation  of  product." 

128.  Paragraph  (a)(2)(ii){g)  of  9  327.2 
would  be  amended  by  replacing  "over 
condemned  material  until"  with  "for 
assuring  that  condemned  material  is." 

§327.4    [Amended] 

129.  The  form  of  the  certificate 
required  by  9  327.4(b)  would  be 
amended  by  removing  "continuous 
supervision  of  an  inspector  under"  in  the 
first  full  sentence. 

PART  331— SPECIAL  PROVISIONS 
FOR  DESIGNATED  STATES  AND 
TERRITORIES;  AND  FOR 
DESIGNATION  OF  ESTABLISHMENTS 
WHICH  ENDANGER  PUBUC  HEALTH 
AND  FOR  SUCH  DESIGNATED 
ESTABLISHMENTS 

130.  The  authority  citation  for  Part  331 
would  continue  to  read  as  follows: 

Authority:  Sees.  21  and  301.  81  Stat.  584, 
588.  592.  593,  595  (21  U.S.C.  621,  661). 

§331.3    [Amended]  I 

131.  Paragraph  (e)(1)  of  9  331.3  would 
be  amended  by  replacing  "the  circuit 
supervisor  of  the  circuit  in  which  the 
establishment  is  located"  with  "a 
designated  Inspection  Program 
supervisor"  in  the  first  sentence  and  by 
replacing  "circuit"  with  "Inspection 


Program"  and  adding  "or  she"  after  "he" 
in  the  second  sentence. 

132.  Paragraph  (e)(2)  of  9  331.3  would 
be  amended  by  replacing  "circuit"  %vith 
"Inspection  Program",  adding  "or  she" 
after  "he",  and  replacing  "Labeling  and 
Packaging  Staff'  with  "Standards  and 
Labeling  Division." 

133.  Paragraph  (e)(3)  of  9  331.3  would 
be  amended  by  replacing  "circuit"  with 
"Inspection  Program"  each  time 
"circuit"  appears  in  the  first  and  second 
sentences  and  by  replacing  "Labels  and 
Packaging  Staff,  Meat  and  Poultry 
Inspection"  with  "Standards  and 
Labeling  Division.  Technical  Services" 
in  the  first  sentence. 

134.  Paragraph  (e)(4)  of  9  331.3  would 
be  amended  by  replacing  "circuit"  with 
"Inspection  Program"  in  the  first 
sentence. 


PART  335— RULA  OF  PRACTICE 
GOVERNING  PROCEEDINGS  UNDER 
THE  FEDERAL  MEAT  INSPECTION 
ACT 

135.  The  authority  citation  for  Part  335 
would  continue  to  read  as  follows: 

Authority:  34  Stat  1264.  as  amended  (21 
U.S.C.  621),  unless  otherwise  noted. 

§335.11    [Amended] 

136.  The  first  sentence  of  paragraph 
(a)  of  9  335.11  would  be  amended  and 
the  Table  of  Contents  would  be 
amended  accordingly  by  adding  "or 
meat  food  product  found  to  be 
adulterated"  after  "product"  in  the  title 
and  by  removing  the  conmia  after  "meat 
food  product",  adding  ".  or  has  failed  to 
condemn  and  destroy  meat  food  product 
found  to  be  adulterated  as  required 
under  section  6  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  606),"  after 
"(21  U.S.C.  604  and  606)".  replacing  "he" 
with  "the  Administrator"  after 
"subchapter",  and  adding  "or  meat  food 
product(s)  found  to  be  adulterated"  after 
"condemned  articles". 

137.  Paragraph  (b)  of  9  335.11  would 
be  amended  by  adding  "or  any  meat 
food  product  found  to  be  adulterated" 
before  "as  specified"  in  the  first 
sentence. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

138.  The  authority  citation  for  Part  381 
would  continue  to  read  as  follows: 

Authority:  71  Stat.  441,  82  Stat.  791,  as 
amended,  21  U.S.C.  451  et  seq.;  76  Stat.  663  (7 
U.S.C.  450  et  seq.]. 

139.  Paragraphs  (b)(26),  (27),  (28)(ii). 
(51)(ii),  and  (58)  of  §  381.1  would  be 
revised  to  read  as  follows: 

§  381.1    Definitions. 


(b)*  •  • 

(26)  Inspection  Service  or  Inspection 
Pmgram.  "Inspection  Service"  or 
"Inspection  Program"  means  the 
oi^ganizational  unit  within  the 
Department  having  the  responsibility  for 
carrying  out  the  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

(27)(i)  Inspection  Service  employee  or 
Inspection  Program  employee. 
"Inspection  Service  employee"  or 
"Inspection  Program  employee"  refers  to 
any  inspector  or  other  individual 
employed  by  the  Department  or  any 
cooperating  agency  who  is  aui^orized  to 
perform  any  function  in  connection  with 
the  Inspection  Program. 

(ii)  Inspection  Service  sup^isor  or 
Inspection  Program  superviser. 
"Inspection  Service  supervisor"  or 
"Inspection  Program  supervisor"  refers 
to  an  Inspection  Program  employee  who 
is  delegated  authority  to  exercise 
supervision  over  one  or  mo^  phases  of 
the  Inspection  Program  at  a  designated 
level.* 

(28)*  *  *  : 

(ii)  Inspector  in  charge.  This  term 
means  an  Inspection  Program  employee 
who  is  designated  as  having  primary 
responsibility  for  Inspection  Program 
functions  at  a  particular  official 
establishment. 

*  •        «        •        * 

(51)  •  *  * 

(ii)  Circuit  supervisor.  This  term  refers 
to  an  Inspection  Program  supervisor 
with  responsibiUty  for  supervising  the 
carrying  out  of  Inspection  Program 
functions  at  more  than  one  official 
establishment.  ^ 

•  *        *        «        * 

(58)  U.S.  Retained.  This  term  means 
that  the  poultry  or  carcass,  or  part  or 
product  of  a  carcass,  of  poultry  so 
identified  is  held  at  an  official 
establishment  for  further  examination 
by  an  inspection  program  employee  to 
determine  its  disposal. 

140.  Paragraph  (b)  of  9  381.1  would  be 
further  amended  by  redesignating 
current  subparagraph  (43)  as 
subparagraph  (43)(i)  and  adding  a 
subparagraph  (43](ii).  and  by  adding  a 
new  subparagraph  (63),  to  read  as 
follows: 

§  381.1    Definitions. 

•  *  *  *  « 

(b)  •  *  • 
(43)  •   *   * 


'  Information  idpntifying  the  employees  who  have 
been  delegated  such  authority  is  available  from  the 
Administrator,  Food  Safety  and  Inspection  Service. 
U.S.  Department  of  A^cult^re.  Washington.  DC 
202S0. 


i      I 
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(ii)  Further  processing.  The  term 
"further  processing"  refers  to  the 
conduct  of  any  processing  operation  or 
combination  of  processing  operations 
other  than  ones  whereby  poultry  is 

slaughtered  and/or  eviscerated, 

ft        *        •        *        • 

(63)  Area.  The  organizational  unit 
within  the  Inspection  Program  reporting 
to  regional  offices  and  responsible  for 
the  supervision  of  one  or  more  circuit 
supervisors  and  for  providing  inspection 
coverage  for  estabhshments  within  a 
designated  geographical  area. 

§  381.3    [Amended] 

141.  Section  381.3  would  be  amended 
by  removing  and  reserving  paragraphs 
(c)  through  (e). 

142.  Section  381.4  would  be  amended 
by  revising  the  title  and  the  text  to  read 
as  follows  and  by  revising  the  Table  of 
Contents  accordingly: 

§381.4    Inspection  of  prodycts. 

The  Administrator  will  ensure 
inspection  of  products  is  conducted  by 
Inspection  Program  employees  as  is 
necessary  and  appropriate  under  the 
Act  and  the  regulations.  The  conditions 
and  methods  of  inspection  will  vary 
among  establishments,  depending  on  the 
nature  of  operations,  compliance 
history,  and  other  conditions  unique  to 
each  establishment.  The  conditions  and 
methods  of  inspection  will  necessarily 
change  from  time  to  time  to 
accommodate  advances  in  inspection 
techniques  and/or  changes  in 
establishment  operations.  Consequently, 
designated  Inspection  Program 
employees  will  determine  for  each 
establishment  what  inspection-related 
tasks  and  activities  are  appropriate,  in 
accordance  with  guidelines  provided  by 
the  Administrator  that  catalogue  all 
current  inspection  tasks  and  activities 
that  may  apply  in  various 
establishments  under  various 
circumstances.  Such  guidelines  shall  be 
available  for  reference  and  use  by  the 
official  establishments.  Assigned 
inspection  tasks  and  activities  will  be 
conducted  by  individual  program 
employees  as  directed  by  the  inspection 
program. 

143.  Subpart  B  would  be  further 
amended  and  the  Table  of  Contents 
would  be  revised  accordingly  by  adding 
a  new  §  381.6  to  read  as  follows: 

S  38 1 .8    Frequency  and  manner  of 
Inspection. 

(a)  In  establishments  processing 
poultry  products  at  which  inspection 
under  the  regulations  is  required,  the 
frequency  with  which  and  the  manner  in 
which  poultry  products  made  from 
poultry  previously  slaughtered  and 


eviscerated  in  official  establishments 
are  examined  and  inspected  by 
Inspection  Program  employees  shall  be 
based  on  considerations  relevant  to 
effective  regulation  of  poultry  products 
and  protection  of  the  health  and  welfare 
of  consumers  and  be  determined  in 
accordance  with  this  section. 

(b)  The  determinations  referred  to  in 
paragraph  (a)  of  this  section  shall  be 
made  by  the  Inspection  Program  and 
shall  reflect  its  evaluations  of  the 
performance  and  the  characteristics  of 
such  establishments. 

(1]  In  assessing  the  performance  of  an 
establishment,  the  following  factors  are 
appropriate  for  consideration: 

(i)  The  history  of  compliance  with 
applicable  regulatory  requirements  by 
the  person  operating  such  establishment 
or  by  anyone  responsibly  connected 
with  the  business  that  operates  such 
establishment,  as  "responsibly 
connected"  is  defined  in  section  18(a)  of 
the  Act; 

(ii)  The  procedures  used  in  such 
establishment  to  control  the  production 
process,  environment  and  resulting 
product  in  order  to  assure  and  monitor 
compliance  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

(2)  In  assessing  the  characteristics  of 
an  establishment,  the  following  factors 
are  appropriate  for  consideration: 

(i)  The  complexity  of  the  processing 
operation(s)  conducted  at  such 
establishment. 

(ii)  The  frequency  with  which  each 
such  operation  is  conducted  at  such 
establishment, 

(iii)  The  volume  of  product  resulting 
from  each  such  operation  at  such 
establishment. 

(iv)  Whether  and  to  what  extent 
slaughter  and  evisceration  operations 
also  are  conducted  at  such 

(v)  What,  if  any,  food  products  not 
regulated  under  this  Act  or  the  Federal 
Meat  Inspection  Act  also  are  processed 
at  such  establishment,  and 

(vi)  The  size  of  such  establishment. 

(c)  The  Inspection  Program  shall  base 
the  conditions  and  methods  of 
inspection  coverage  of  operations  other 
than  slaughter  and  evisceration  in  an 
establishment  making  poultry  products 
from  poultry  previously  slaughtered  and 
eviscerated  in  official  e8tablishment(s) 
on: 

(1)  The  history  of  compliance  at  the 
establishment. 

(2)  The  evaluation  of  the 
characteristics  of  such  establishment 
described  in  paragraph  (b)(2)  of  this 
section. 

(3)  The  control  procedures  described 
in  paragraph  (b](l)(ii)  of  this  section. 


(4)  The  significance  of  potential  public 
health  consequences  of  noncompliance, 
and 

(5)  The  competence  of  the  person 
operating  such  establishment  as 
indicated  by: 

(i)  Knowledge  of  appropriate 
manufacturing  practices  and  applicable 
regulatory  requirements; 

(ii)  Demonstrated  ability  to  apply  such 
knowledge  in  a  timely  and  consistent 
manner  and 

(iii)  Conmiitment  to  correcting 
deficiencies  noted  by  Inspection 
Program  employees  and  otherwise 
assuring  compliance  with  applicable 
regulatory  requirements;  and 

(6)  The  availability  of  Inspection 
Program  employees. 

S  381.27    [Amended] 

144.  The  first  sentence  of  the  text  of 

S  381.27  would  be  amended  by  replacing 
"hii-supervisor"  with  "an  Inspection 
Program  supervisor." 

145.  Section  381.28  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  revising  the 
title  and  revising  the  text  to  read  as 
follows: 

S  381.28    Reports  of  violations. 

Inspection  Program  employees  and 
other  representatives  of  the  Department 
shall  report  in  a  marmer  prescribed  by 
the  Administrator,  all  violations  of  the 
Act  and  noncompliance  with  the  rules 
and  regulations  of  which  they  have 
knowledge  or  information. 

146.  Section  381.30  would  be  amended 
and  the  Table  of  Contents  would  be 
revised  accordingly  by  redesignating  the 
current  provision  as  paragraph  (a)  and 
by  revising  the  tide  and  adding 
paragraph  (b)  to  read  as  follows: 

§381.30    Licensed  or  othefwiM  authorized 
Inspectors;  designation  of  supervisors. 

(a)  •  •  • 

(b)  The  Administrator  shall  designate 
Inspection  Program  supervisors. 

§381.35    [Amended] 

147.  Section  381.35  would  be  amended 
in  the  last  sentence  by  replacing 
"inspector  in  charge"  with  "designated 
program  employee." 

$381.36    [Amended] 

148.  Paragraph  (a)  of  S  381.36  would 
be  amended  by  removing  the  heading 
"Inspectors  Office.",  by  replacing 
"Service"  with  "Program"  and 
"inspectors"  with  "Inspection  Program 
employees"  in  the  second  sentence,  and 
by  deleting  "requiring  the  services  of 
less  than  one  full-time  inspector"  and 
adding  "Inspection"  before  "Program"  in 
the  third  sentence. 


149.  Section  381.37  would  be  amended 
and  the  Table  of  Contents  would  be 
amended  accordingly  by  revising  the 
title  to  read  as  follows:     - 

S  381.37    Conduct  and  schedule  of 
operations. 

150.  Paragraph  (a)  of  S  381.37  would 
be  revised  to  read  as  follows: 

(a)  Slaughter  and  evisceration 
operations. 

(1)  No  slaughter  or  evisceration 
operations  requiring  inspection  shall  be 
conducted  except  under  the  supervision 
of  an  Inspection  Program  employee.  All 
eviscerating  of  poultry  shall  be  done 
with  reasonable  speed,  considering  the 
official  establishment's  facilities. 

151.  Section  381.37  would  be  revised 
further  by  redesignating  paragraph  (b) 
as  paragraph  (a)(2),  by  redesignating 
paragraph  (c)  as  paragraph  (a)(3),  and 
by  amending  the  new  paragraph  (a)(3)  in 
the  first  sentence  by  replacing  the  words 
"importers  and  exporters"  with 
"conducting  slaughter  and  eviscerating 
operations"  and  by  removing  the  last 
sentence. 

152.  A  new  paragraph  (b)  would  be 
added  to  S  381.37  to  read  as  follows: 

A  *  ft  ft  * 

(b)  Operations  other  than  slaughter 
and  evisceration. 

(1)  No  operations  other  than  slaughter 
and  evisceration,  requiring  inspection 
shall  be  conducted  except  under  such 
coverage  by  Inspection  Program 
employees  as  the  Inspection  Program 
determines  to  be  appropriate  to  assure 
effective  regulation  of  poultry  products 
and  protection  of  the  public  health  and 
welfare.  Ail  further  processing  of 
products  shall  be  done  with  reasonable 
speed,  considering  the  official 
establishment's  facilities. 

(2)  Official  establishments  preparing 
poultry  products  will  establish  a 
regularly  scheduled  operating  period  for 
each  work  day  in  the  basic  workweek. 
Once  established,  the  scheduled 
operating  period,  and  mealtimes  and 
rest  breaks  within  the  operating  period, 
must  remain  relatively  constant  as  to 
time  and  duration  to  facilitate  the 
scheduling  of  inspection  activities. 

(3)  Official  establishments,  importers 
and  exporters  shall  not  be  charged  for 
inspection  service  that  is  fumishid,  up 
to  12  consecutive  hours  per  day,  if 
provided  during  scheduled  operations 
conducted  between  the  hours  of  6:00 
a.m.  and  6:00  p.m..  Monday  through 
Friday,  subject  to  the  provisions  of 

§  381.38.  Alternatively,  official 
establishments,  importers  and  exporters 
may  elect  to  establish  as  their  basic 
workweek  during  which  inspection 
service  is  provided  without  charge, 
subject  to  the  provisions  of  9  381.38,  any 


5  consecutive  8-hour  days  within  the 
administrative  workweek  Sunday 
through  Saturday,  excluding  the  lunch 
period,  except  that,  when  possible,  the 
Department  shall  schedule  the  basic 
workweek  so  as  to  consist  of  5 
consecutive  8-hour  days  Monday 
through  Friday,  excluding  lunch  period. 
The  Department  may  depart  from  the 
basic  workweek  in  those  cases  where 
maintaining  such  a  schedule  would 
seriously  handicap  the  Department  in 
carrying  out  its  function. 

153.  Paragraph  (d)  of  S  381.37  would 
be  redesignated  "(c)  Approval  of 
schedules";  and  would  be  amended  by 
adding  in  the  last  sentence  of 
subparagraph  (2)  "or  designated 
Inspection  Program  supervisor"  after 
'inspector  in  charge",  and  by  revising 
subparagraph  (3)  to  read  as  follows: 

(c)  Approval  of  schedules.  *  *  * 
(3)  Requests  to  operate  outside  an 
approved  work  schedule  shall  be  made 
to  the  designated  Inspection  Program 
supervisor  as  early  in  the  day  as 
possible  for  operations  to  be  conducted 
within  the  same  workday,  or  prior  to  the 
end  of  the  day's  operations  for 
operations  to  be  conducted  at  the  start 
of  the  following  day:  Provided,  That  an 
Inspection  P*rogram  employee  may  be 
called  back  to  duty  after  completion  of 
his  or  her  daily  tour  of  duty  under  the 
provisions  of  §  381.39(b)  of  this  part. 

§381.38    [Amended] 

154.  Paragraph  (a)  of  §  381.38  would 
be  amended  by  replacing  the  clause 
after  "section;"  with  the  following  three 
clauses:  "outside  the  times  and  days 
specified  in  §  381.37(b)(3)  of  this  part; 
during  an  approved  work  schedule  when 
operaf^(!s  are  not  being  conducted  and 
reasonable  notice  thereof  has  not  been 
provided  to  the  program;  or  during  any 
operations  conducted  outside  a  work 
schedule  approved  under  §  381.37  of  this 
part  that  requires  an  inspection  program 
employee  to  work  more  than  8  hours  on 
any  day,  or  more  than  40  hours  in  any 
administrative  workweek  Sunday 
through  Saturday." 

155.  Section  381.39  would  be  amended 
by  replacing  "Service"  with  "Program" 
in  paragraph  (a)  and  by  revising 
paragraph  (b)  to  read  as  follows: 

§  38 1 .39    Basis  Of  billing  for  overtime  and 
Iwliday  services.    '  '' 

ft        ft        ft        ft        ft 

(b)  Official  establishments,  importers, 
or  exporters  requesting  and  receiving 
the  services  of  an  Inspection  Program 
employee  who  is  called  back  to  duty 
during  any  overtime  Qr  holiday  period 
after  completion  of  his  or  her  tour  of 
duty  shall  be  billed  for  a  minimum  of  2 


hours  of  overtime  or  holiday  inspection 
service  at  the  established  rate. 

§381.50    [Amended] 

156.  Paragraph  (f)  of  S  381.50  would  be 
amended  by  adding  "or  other  designated 
Inspection  Program  supervisor"  after 
"circuit  supervisor." 

§381-53    (Amended] 

157.  Paragraph  (a)(5)  of  §  381.53  would 
be  amended  by  replacing  "Inspection 
Service  inspectors"  with  "Inspection 
Program  employees". 

158.  Subpart  H  would  be  further 
amended  by  adding  a  new  §  381.58a  to 
read  as  follows  and  the  Table  of 
Contents  would  be  revised  accordingly: 

§  381.58a    Tagging. 

When  an  Inspection  Program 
employee  identifies  any  equipment, 
utensil,  room,  or  compartment  as  "U.S. 
Rejected"  under  §  381.99  of  this  part,  he 
or  she  also  shall,  if  poultry  product(s) 
processed  using  such  equipment  or 
utensil  or  proce;;sed,  packed  and  held  in 
such  roonr  or  compartment  and 
remaining  at  the  official  establishment  is 
or  are  suspected  of  being  adulterated.    • 
identify  such  poultry  product(s)  as  "U.S. 
Retained"  under  §  381.99  of  this  part  for 
disposition  in  accordance  with  the         ^ 
regulations. 

§381.95    [Amended) 

159.  Section  ."^81.95  would  be  amended 
by  adding  to  the  end  of  the  first 
paragraph  the  following  sentence: 
"Carcasses,  parts  of  carcasses  or  other 
poultry  products  not  condemned  but 
found  to  be  adulterated  by  the  operator 
of  an  establishment  also  shall  be 
destroyed  for  human  food  purposes  by 
one  of  the  following  methods." 

§381.99    (Amended] 

160.  Section  381.99  would  be  amended 
by  replacing  "inspector"  with 
"Inspection  Program  employee"  in  the 
first  and  last  sentences. 

161.  A  new  $  381.102  would  be  added 
and  the  Table  of  Contents  would  be 
revised  accordingly  to  read  as  follows: 

§381.102    Official  condemnation  tag. 

An  inspection  program  employee  may 
use  such  Tags  or  other  devices  and 
methods  at  an  o^cial  establishment  as 
may  be  approved  by  the  Administrator 
for  the  identification  and  control  of 
poultry  and  poultry  products  found  to  be 
adulterated.  The  Administrator  has 
approved  a  paper  Tag  bearing  the 
legend  "U.S.  Inspected  and  Condemned" 
(Form  MP        )  for  use  on  poultry  and 
poultry  products  under  this  section. 
Such  Tags  are  oi^icial  devices  and  shall 
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not  be  removed  by  anyone  other  than  an 
Inspection  Program  employee. 

162.  A  new  paragraph  (d)  would  be 
added  to  $  381.105  to  read  as  follows: 

SMI. 105    Export  certification;  ntarWng of 
containers. 

•         *         •         •         * 

(d)  pjcporters  requiring  export 
inspection  services  provided  for  under 
this  section  should  contact  their 
designated  program  employee  or  the 
Export  Coordination  Division, 
International  Programs,  FSIS.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

163.  Section  381.112  would  be  revised 
to  read  as  follows:  §  381.112  Official 
mark  for  maintaining  the  identity  and 
integrity  of  samples. 

The  official  mark  for  use  in  sealing 
containers  of  samples  taken  by 
Inspection  Program  employees, 
including  samples  taken  by  an 
authorized  representative  of  the 
Secretary  pursuant  to  section  11(b)  of 
the  Act,  shall  bear  the  designation 
"Sample  Seal"  accompanied  by  the 
official  USDA  logo  as  shown  below. 
Any  seal  approved  by  the  Administrator 
for  applying  such  mark  shall  be  an 
official  device  for  purposes  of  the  Act. 
The  Department  will  supply  such  device 
to  Inspection  Program  employees  and 
other  authorized  representatives  of  the 
Secretary. 


§381.132    (Amended] 

164.  Paragraph  (a)  {  381.132  would  be 
amended  in  the  first  sentence  by  adding 
at  the  end  before  the  period",  except  as 
expressly  provided  otherwise  in  this 
part,"  and  in  the  fourth  by  replacing  "the 
inspector-in-charge"  with  "a  designated 
Inspection  Program  employee"  and  by 
adding";  and  a  copy  of  the  approval  of 
any  labeling,  including  any  labeling 
upon  which  generic  approval  is  based, 
shall  be  maintained  by  the 
establishment  in  which  it  is  to  be  used 
and  made  available  for  review  by 


Inspection  Program  employees"  at  the 
end  before  the  period. 

165.  The  title  and  paragraph  (c) 
introductory  text,  (1),  and  (2)  of 
S  361.132  would  be  revised  to  read  as 
follows  and  the  Tahjfe  of  Contents  would 
be  amended  accordingly: 

S  301.132    LJibeling  to  be  approved  prior  to 
use. 

•        •        *        •        • 

(c)  Approval  may  be  presumed  in 
certain  cases. 

(1)  Certain  labeling  may  be  used 
without  notice  of  prior  approval  by  the 
Standards  and  Labeling  Division  if  it  has 
been  reviewed  for  compliance  with 
applicable  labeling  requirements  by  a 
responsible  establishment  official  who 
thereby  may  authorize  use  by  that 
establishment  of  labeling  listed  in 
paragraph  (c)(3)  of  this  section: 
Provided,  that  the  labeling  conforms  to 
all  applicable  provisions  of  this  Part  and 
is  used  so  as  not  to  be  false  or 
misleading;  that  prior  to  use  the  label, 
together  with  a  transmittal  referencing 
this  paragraph  and  signed  by  the 
designated  establishment  official,  is 
mailed  first  class  to  the  Standards  and 
Labeling  Division,  Technical  Services, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  for  filing  and  audit;  that 
complete  records  of  such  label 
correspondent  and  any  related 
documentation  are  maintained  at  the 
establishment  in  accord  with 
§  381.175(b)(8)  of  this  subchapter  and 
that  upon  written  notice  that  one  or 
more  establishment  labels  have  been 
found  by  the  Standards  and  Labeling 
Division  to  be  false  or  misleading  in 
some  particular,  the  presumption  that 
such  labels  are  approved  fails  and  all 
labeling  thereafter  will  require  express 
approval  under  paragraphs  (a)  through 
(d)  of  this  section  or  under  %  381.134 
until  the  cited  mislabeling  problem(8)  is 
resolved  to  the  satisfaction  of  the 
Standards  and  Labeling  Division. 

(2)  Information  concerning  previous 
Standards  and  Labeling  Division  label 
review  determinations  and  approval 
policies  will  be  made  available  as 
guidelines  to  all  official  establishments 
desiring  to  use  unapproved  lablels  under 
this  paragraph  (c). 

166.  Paragraph  (c)  of  S  381.132  would 
be  further  amended  by  revising 
subparagraph  (3)  in  the  opening  clause 
to  read  "Labeling  that  may  be  presumed 
to  be  approved  under  this  paragraph  (c): 
",  in  subparagraph  (3)(iii)  to  remove 
from  the  proviso  "in  the  opinion  of  the 
inspector-in-charge"  and  "sufficiently", 
in  subparagraph  (3)(iii)(E)  to  remove 
from  the  proviso  "inspector-in-charge  is 
satisfied  that  suficient",  in  subparagraph 


(3)(iv)  to  replace  "inspector-in-charge" 
with  "designated  program  employees", 
and  by  removing  subparagraph  (3)(viii). 

§381.134    [Amended] 

167.  Paragraph  (b)(ll)  of  S  381.134 
would  be  amended  by  replacing  "the 
inspector-in-charge  assigned  to  that 
establishment"  with  "a  designated 
Inspection  Program  employee." 

§381.137    (Amended] 

168.  Section  381.137  would  be 
amended  by  replacing  "inspector"  with 
Inspection  Program  employee",  adding 
"or  she"  after  "he",  and  removing  "on 
file." 

§381.138    [Amended] 

169.  Paragraph  (b)  of  S  381.138  would 
be  amended  by  replacing  the  portion  of 
the  first  sentence  after  "inspector  in 
charge  at"  with  "an  establishment 
slaughtering  or  eviscerating  poultry  or 
an  Inspection  Program  employee 
designated  for  any  other  originating 
establishment.  Such  inspector  in  charge 
or  other  Inspection  Program  employee 
will  notify  Inspection  Program 
personnel,  in  accordance  with 
instructions  issued  by  the  Inspection 
Program,  concerning  the  date  of 
shipment,  quantity,  and  type  of  material 
to  be  received  by  the  destination 
establishment." 

§381.139    [Amended] 

170.  Paragraph  (b)  of  5  381.139  would 
be  amended  by  adding  "or  she"  after 
"he"  and  replacing  "inspector"  with 
"Inspection  Program  employee." 

§381.141    [Amended] 

171.  Section  381.141  would  be 
amended  by  replacing  "the  inspector  at" 
with  "an  Inspection  Program  employee 
designated  for"  in  the  first  sentence  and 
by  replacing  "inspector"  with 
"designated  Inspection  Program 
employee"  each  time  "inspector" 
appears  in  the  second,  third,  and  fourth 
sentences. 

§381.145    [Amended] 

172.  The  titl^of  §  381.145  would  be 
amended  and  the  Table  of  Contents 
would  be  revised  accordingly  by 
replacing  "examination  and  other 
requirements"  with  "requirements:  plant 
operated  quality  control." 

173.  Paragraph  (b)  of  S  381.145  would 
be  amended  by  adding  "in  a  manner 
acceptable  to  the  Inspection  Program" 
after  "identified"  in  the  first  sentence, 
by  replacing  "examination  by  an 
inspector"  with  "reinspection  by  an 
Inspection  Program  employee"  and 
deleting  "by  the  inspector  in  charge"  in 
the  second  sentence,  by  replacing 


"examination"  with  "reinspection"  in 
the  third  and  fourth  sentences,  by 
replacing  "The  inspector  in  charge"  with 
"an  Inspection  Program  supervisor"  and 
replacing  "the  program  employee"  with 
"Inspection  Program  employees"  in  the 
last  sentence,  and  by  replacing  "the 
Circuit  Supervisor"  with  "Inspection 
Program  supervisors"  in  the  first 
sentence  of  the  footnote. 

174.  Paragraph  (c)(4)  of  §  381.145 
would  be  amended  by  replacing  "the 
inspector  in  charge"  with  "a  designated 
Inspection  Program  employee." 

175.  Paragraph  (h)  of  §  381.145  would 
be  removed  and  reserved. 

§381146    [Amended] 

176.  Section  381.146  would  be 
amended  and  the  Table  of  Contents 
would  be  revised  accordingly  by  adding 
"and  procedures"  after  "Sampling"  in 
the  title,  by  replacing  "Inspectors"  with 
"Inspection  Program  employees"  and 
adding  "or  as  may  otherwise  be  deemed 
necessary  for  the  efficient  conduct  of 
inspection"  after  "regulations"  in  the 
text,  and  by  designating  the  current 
provision  as  paragraph  (a). 

177.  Section  381.146  would  be  further 
amended  by  adding  paragraph  (b)  to 
read  as  follows:  * 
•        *        •        •         * 

(b)(1)  It  is  the  responsibility  of  the 
operator  of  every  official  establishment 
to  comply  with  the  Act  and  regulations 
in  this  part.  To  carry  out  this 
responsibihty  effectively,  the  operator  of 
the  establishment  shall  institute 
appropriate  measures  to  assure  the 
maintenance  of  the  establishment,  the 
acceptability  of  all  articles  used  in 
processing  poultry  products,  and  the 
processing,  marking,  labeling,  packaging 
and  other  handling  of  its  poultry 
products  strictly  in  accordance  with  the 
sanitary  and  other  requirepients  of  this 
part.  The  effectiveness  of  such 
measures,  including  records 
documenting  such  measures,  are  subject 
to  review  by  the  Department. 

(2)  Official  establishments  shall 
furnish  accurate  information  to 
Inspection  Program  employees  on  all 
procedures  involved  in  further 
processing  of  poultry  product,  including 
product  composition,  and  any  changes 
in  such  procedures  that  may  affect 
inspectional  control  of  poultry  product. 

(3)  If  an  Inspection  Program  employee 
determines  that  a  procedure  or 
procedures  involved  in  further 
processing  of  poultry  product  is  or  are 
resulting  in  the  processing  of  poultry 
product  or  products  suspected  of  being 
adulterated  or  misbranded, 

(i)  All  poultry  product(s)  further 
processed  using  such  procedure(s)  and 
remaining  at  the  official  establishment 


shall  be  held  under  a  "U.S.  Retained" 
tag  for  disposition  in  accordance  with 
this  part,  and 

(ii)  The  official  mspection  legend  and 
other  information  required  by  Subpart  N 
of  this  part  shall  not  be  placed  on  such 
poultry  product(s)  or  on  any  poultry 
product  subsequently  further  processed 
using  such  procedure(s)  until  the  official 
establishment  has  cort'ected  the 
probiem(s)  with  such  procedure(s)  and 
an  opportunity  has  been  afforded  for  an 
Inspection  Program  employee  to  verify 
the  adequacy  of  the  corrective  action 
taken. 

§381.151    (Amended] 

178.  Paragraph  (a)  of  S  381.151  would 
be  amended  by  adding  "the  official 
establishment  shall  notify  the  inspector 
in  charge  or,  if  such  establishment 
further  processes  poultry  products,  the 
designated  Inspection  Program 
supervisor  as  soon  as  possible,  and" 
after  "establishment,". 

179.  The  first  sentence  of  §  381.151(b) 
would  be  amended  by  replacing  "the 
supervision  of  an  inspector,"  with  "such 
Inspection  Program  supervision  as  the 
Inspection  Program  determines  is 
appropriate,". 

180.  The  first  sentence  of  §  381.151(c) 
would  be  amended  by  replacing 
"supervision  of  an  inspector"  with  "such 
Inspection  Program  supervision  as  the 
Inspection  Program  determines  is 
appropriate." 

§381.152    [Amended] 

181.  The  third  sentence  from  the  end 
of  §  381.152(a)  would  be  amended  by 
replacing  "the  supervision  of  an 
inspector"  with  "inspection,  in 
accordance  with  S  381.37(a)  of  this  part." 

182.  The  last  sentence  of  {  381.152(b) 
would  be  amended  by  replacing 
"supervision  by  an  inspector"  with 
"inspection  coverage." 

183.  Paragraph  (b)  of  §  381.175  would 
be  amended  by  adding  subparagraphs 
(4)  and  (5)  to  read  as  follows; 

§  381.175    Records  required  to  be  kept. 


(b)        •  •  ♦ 

(4)  Records  of  the  destruction  for 
human  food  purposes  of  further 
processed  poultry  products  found  by  the 
operator  of  an  official  establishment  to 
be  adulterated  and  destroyed  by  such 
operator  when  not  under  the  supervision 
of  an  inspection  program  employee. 

(5)  Records  of  labels  approved  for  use 
in  the  establishment  under  Subpart  N  of 
this  part. 


§381.180    [Amended] 

184.  Paragraph  (a)  of  §  361.180  would 
be  amended  by  adding  "and  other 
Inspection  Program  employees"  after 
"inspectors",  deleting  "daily"  before 
"reports",  and  replacing  "to  which  they 
are  assigned"  with  "at  which  they  are 
performing  Inspection  Program 
functions." 


§381.182    (Amended] 

185.  Section  381.182  would  be 
amended  by  replacing  "the  inspector  in 
charge"  with  "inspectors  in  charge  and 
other  appropriate  Inspection  Program 
employees." 

§381.196    [Amended] 

186.  Paragraph  (a)(2)(ii)(cO  of  §  381.196 
would  be  amended  by  adding  "official 
coverage  and  controls  for  all  other" 
before  "processing  of  poultry  products." 

187.  Paragraph  (a)(2j(ii)C?)  of  §  381.196 
would  be  amended  by  replacing  "over 
condemned  material  until"  with  "for 
assuring  that  condemned  material  is." 

§381.222    [Amended] 

188.  Paragraph  (d)(1)  of  §  381.222 
would  be  amended  by  replacing  "the 
Circuit  Supervisor  in  which  the 
establishment  is  located  '  with  "a 
designated  Inspection  Program 
supervisor"  in  the  first  sentence  and  by 
replacing  "Circuit  Supervisor"  with 
"Inspection  Program  supervisor"  and 
adding  "or  she"  after  "he"  in  the  second 
sentence. 

189.  Paragraph  (d)(2)  of  §  381.222 
would  be  amended  by  replacing  "Circuit 
Supervisor"  with  "Inspection  Program 
supervisor",  adding  "or  she"  after  "he", 
and  replacing  "Labeling  and  Packaging 
Staff  with  "Standards  and  Labeling 
Division." 

190.  Paragraph  (d)(3)  of  §  381.222 
would  be  amended  by  replacing  "Circuit 
Supervisor"  with  "Inspection  Program 
supervisor"  each  time  "Circuit 
Supervisor"  appears  in  the  first  and 
second  sentences  and  by  replacing 
"Labels  and  Packaging  Staff,  Meat  and 
Poultry  Inspection"  with  "Standards  and 
Labeling  Division,  Technical  Services" 
in  the  first  sentence. 

191.  Paragraph  (d)(4)  of  §  381.222 
would  be  amended  by  replacing  "Circuit 
Supervisor"  with  "Inspection  Program 
supervisor"  in  the  first  sentence. 

§381.302    [Amended] 

192.  Paragraph  (c)(1)  of  §  381.302 
would  be  amended  by  replacing  "the 
inspector  at  the  establishment"  with  "a 
designated  Inspection  Program 
employee". 

193.  Paragraph  (c)(2)  of  §  381.302 
would  be  amended  by  replacing  "the 
inspector"  with  "a  designated  Inspection 
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Program  employee"  in  the  third  sentence 
and  by  replacing  "the  inspector  at  the 
establishment"  with  "a  designated 
Inspection  Program  employee"  in  the 
last  sentence. 

§381.308    [Amended] 

194.  Paragraph  (d)(l)(ii)  of  §  381.308 
would  be  amended  by  replacing  "is  filed 
with  the  inspector"  with  "provided  to  a 
designated  Inspection  Program 
employee". 

195.  Paragraph  (d)(l)(iii)  of  §  381.308 
would  be  amended  by  replacing  "the 


inspector"  with  "a  designated  Inspection 
Program  employee". 

196.  Paragraph  (d)(l)(v)  of  §  381.308 
would  be  amended  by  replacing  "is  not 
on  file  with  the  inspector"  with  "has  not 
been  provided  to  a  designated 
Inspection  Program  employee". 

§381.309    [Amended] 

197.  The  first  full  sentence  of 

§  381.309(d)(l)(vi)  would  be  amended  by 
replacing  "the  inspector"  with  "a 
designated  Inspection  Program 
employee." 


198.  The  first  full  sentence  of 
§  381.309(d)(2)(ii)  would  be  amended  by 
replacing  "the  inspector"  with  "a 
designated  Inspection  Program 
employee." 

Done  at  Washington,  DC,  on  October  3, 
1988. 
Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 

Service. 

(FR  Doc.  8&-25418  Filed  11-3-88;  8:45  am) 
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contains  regulatory  docunents  having 
general  appBcabaity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  Is 
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U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SupertnterKlent  of  Documents. 
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DEPARTMENT  OF  AGRICULTURE 
Agilcultural  Marketing  Service 
7  CFR  Part  1099 

[DA-W-122] 

Milk  In  the  Paducah,  KY,  Marfcetbig 
Area;  Order  Suapending  Certain 
Provision  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  suspends  certain 
provisions  of  the  Paducah,  Kentucky, 
order.  The  suspension  increases  the 
amount  of  milk  that  may  be  shipped 
directly  from  the  farm  to  nonfraol  plants 
and  still  be  priced  under  the  order.  The 
action  also  permits  a  cooperative 
association  to  divert  the  milk  of 
producer  members  of  another 
cooperative  association.  An  indefinite 
suspension  of  the  provisions  pending  a 
hearing  to  amend  the  order  was 
requested  by  Dairymen,  Inc.,  a 
cooperative  association  that  represents 
producers  supplying  the  maricet. 
Interested  parties  were  invited  to 
comment  on  the  proposed  action.  No 
views  in  opposition  to  the  indefinite 
suspension  were  received.  The 
suspension  order  adapts  the  order  to  a 
recent  change  in  marketing  conditions 
and  will  permit  die  efficient  marketing 
of  milk  of  dairy  farmers  who  have 
historically  suppUed  the  market. 
EFFECnvE  date:  November  7. 1988. 
FOI«  FUIOHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketing  ^>eciali8t, 
USDA/AMS/Dairy  Division,  Order 
FormulatiCHi  Brandi.  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  447-2069. 

suppLEMEirrARV  information:  The 

Regulatory  FlexibiUty  Act  (5  U.S.C.  801- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  rule  on  smaU  entities. 


Pursuant  to  5  U3.C.  e05(b),  the 
Administrator  of  the  A^culturai 
Marketing  Service  has  certified  Aat  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
will  lessen  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  will 
tend  to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thoeby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  dierein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Paducah.  Kentucky, 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
September  30, 1988  (53  FR  38296) 
concerning  a  proposed  indefinite 
suspension  of  provisions -of  the  order. 
Interested  parties  were  afforded 
opportunity  to  file  written  data,  views, 
and  argimients  thereon.  No  views  in 
opposition  were  received. 

Statement  of  Consideration 

This  action  suspends  portions  of  the 
producer  milk  definitiod  of  the  Paducah, 
Kentucky,  milk  order.  The  suspension 
allows  a  cooperative  association  to 
divert  the  milk  of  another  cooperative 
association  to  nonpool  plants.  Also,  this 
action  allows  more  milk  to  be  shipped 
directly  from  farms  to  nonpool  plants 
and  still  be  priced  and  pooled  under  the 
order. 

The  order  currently  provides  that  a 
cooperative  association  may  divert  an 
amount  of  milk  not  in  excess  of  33 
percent  of  the  milk  of  its  member 
producers  that  is  received  at  pool  plants 
during  April  through  August  and 
December  and  25  percent  in  other 
months.  The  same  diversion  limits  apply 
to  a  handler  who  operates  a  pool  plant. 
The  suspension  removes  the  restriction 
that  limits  diversions  by  cooperative 
associations  to  member  milk  and  allows 
diversions  equivalent  to  as  much  as  33 
percent  of  the  milk  received  at  pool 
plants  during  all  months. 

Dairymen,  Inc.  (DI),  a  cooperative 
association  that  represents  producers 


supplying  the  market,  requested  that  the 
provisions  be  suspended  until  such  time 
that  a  hearing  can  be  held  to  consider 
amendments  to  the  order. 

This  suspension  actioa  is  needed 
because  of  declining  sales  in  recent 
months  by  DI  to  fluid  milk  plants.  This 
decline  in  sales  means  that  aditional 
quantities  of  milk  diat  have  been 
historictdly  associated  with  the  market 
will  have  to  be  diverted  to  nonpool 
plants.  Also,  this  action  is  necessary  to 
accommodate  a  recent  change  in 
marketing  practice  whereby  another 
cooperative  will  be  die  marketing  agent 
for  DI  member  milk  that  is  pooled  under 
the  order.  The  changes  are  needed  to 
facilitate  the  efficient  marketing  of  milk 
under  the  new  mariceting  practices  and 
conditions. 

The  suspension  order  should  be  made 
effective  upon  publication  in  the  Federal 
Register  and  applied  to  milk  marketed 
under  the  Paducah  order  on  and  after 
October  1, 1988.  The  request  was  not 
received  in  time  to  ask  for  comments  on 
the  proposed  action  and  make  the 
amendatory  change  by  September  I, 
1988,  as  initially  requested  by 
proponent. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  efifective  date 
hereof  are  impractical,  unnecessary  and 
contrary  td  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderiy  mariceting  conditions 
in  the  marketing  area  in  that  the  action 
will  allow  a  cooperative  association  to 
divert  the  milk  of  producer  members  of 
another  cooperative  association  and 
permit  milk  that  has  been  historically 
associated  with  the  market  to  continue 
to  be  priced  under  the  order. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views,  or  arguments  concerning  this 
suspension.  No  comments  in  opposition 
were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register  for 
milk  marketed  under  the  Paducah  order 
on  and  after  October  1, 1988. 
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List  of  Subjects  in  7  CFR  Part  1099 

Milk  marketing  orders,  Milk,  Dairy 
products. 

It  is  therefore  ordered.  That  the 
aforesaid  provisions  in  S  1099.13  of  the 
Paducah,  Kentucky,  order  are  hereby 
suspended  indefinitely  pending  a 
hearing  to  amend  the  order. 

PART  1099— MILK  IN  THE  PADUCAH, 
KENTUCKY.  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1099  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

§  1099.13    [Amended]  (Suspended  In  part) 

2.  In  5  1099.13,  paragraph  (cK2)  is 
suspended. 

3.  In  5  1099.13(c)(3),  the  words,  "in  his 
capacity  as  the  operator  of  a  pool 
plant,",  "milk  of  a",  "who  is  not  a 
member  of  a  cooperative  association 
diverting",  "pursuant  to  paragraph  (c)(2) 
of  this  section,",  "at  such  plant",  "such 
nonmember",  "in  any  of  the  months  of 
April  through  August  and  December  and 
25  percent  in  other  months"  and 
"nonmember"  are  suspended. 

Signed  at  Washington.  DC,  on:  November 
2, 1968. 

Kenneth  A.  Gilles, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 
[FR  Doc.  88-25708  Filed  11-4-88:  8:45  am] 

MLUNQ  CODE  3410-02-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  85-ASW-1;  Amdt  3»-6027] 

Airworthiness  Directives; 
Messerschmitt-Boikow-Biohm  (MBB) 
GmbH  Model  BK-1 17  A-1,  A-3,  and  A- 
4  Series  Helicopters 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  MBB  BK-117  A-1,  A-3, 
and  A-4  series  helicopters,  which 
supersedes  AD  85-02-04.  Amendment 
39-4989,  as  amended  by  AD  85-02-04 
Rl,  Amendment  39-5793.  The  new  AD 
requires  the  installation  of  a  revised  Vnk 
schedule  placard.  The  AD  is  needed  to 
prevent  a  conflict  between  the  existing 
AD  requirements  and  the  revised 
operational  limitations. 
DATE:  Effective  Date:  November  28. 
1988. 


The  incorporation  by  reference  of 
certain  pubUcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
28.1988. 

Compliance:  Required  within  30  days 
after  the  effective  date  of  this  AD. 
unless  already  accompUshed. 
AODftESSES:  The  applicable  service 
information  may  be  obtained  from 
Messerschmitt-Bolkow-Blohm  GmbH, 
Abt,  Drehflugler,  Postfach  801140,  D- 
8000  Munchen  80,  Federal  RepubUc  of 
Germany,  or  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
FAA.  Southwest  Region.  Room  158, 
Building  3B,  4400  Blue  Mound  Road,  Fort 
Worth. 
FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  E.  Brodie,  Rotorcraft  Standards 
Staff,  ASW-110,  FAA,  Fort  Worth. 
Texas  76193-0110,  telephone  number 
(817)  624-5116,  or  John  Varoli,  Manager, 
Brussels  Aircraft  Certification  Office, 
FAA,  c/o  American  Embassy,  APO  New 
York  09667-1011. 

SUPPLEMENTARY  INFORMATION:  AD  85- 
02-04,  Amendment  39-4989  (50  FR  4198; 
JanuEiry  30, 1985),  as  amended  by  AD 
85-02-04  Rl,  Amendment  39-5793  (53  FR 
495;  January  8, 1988)  requires  the 
installation  of  a  new  Vn  placard  in 
place  of  the  existing  Vne  placard.  AD 
85-02-04  Rl  states  that  the  AD  does  not 
apply  when  the  MBB  stick  position 
augmentation  system  (SPAS)  is  installed 
in  accordance  with  MBB  Helicopter 
Service  Bulletin  No.  SB-MBB-BK 117- 
40-7,  dated  April  14, 1986.  After  issuing 
AD  85-02-04  Rl,  the  FAA  received  Alert 
Service  Bulletin  ASB-MBB-BK  117-70- 
101,  dated  April  11, 1988,  which  requires 
the  replacement  of  the  Vke  schedule 
placard  on  all  MBB  BK-117  A-1.  A-3, 
and  A-4  series  helicopters,  regardless  of 
whether  the  SF  AS  is  installed  or  not. 
Therefore,  the  FAA  is  superseding  AD 
85-02-04  as  amended  by  AD  85-02-04 
Rl  by  requiring  replacement  of  the 
existing  Vm  schedule  placard  on  all 
MBB  Model  BK-117  A-1.  A-3.  and  A-4 
series  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
pubUc  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 


federalism  Implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  the  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
Involve  a  significant/major  regidation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  3913  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423: 
49  U.S.C.  106(g]  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11 39. 

S  39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

MesserBchmitt-Bolkow-Blohm  (MBB)  GmbH: 
Appliea  to  MBB  BK-117  A-1,  A-3,  and 
A-4  series  helicopters  certificated  in  any 
category.  (Docket  No.  85-ASW-l) 
Compliance  is  required  within  30  days  after 

the  effective  date  of  this  AD,  unless  already 

accomplished. 
Tc  prevent  possible  hazards  in  flight 

associated  with  operation  outside  of 

approved  operating  limits,  accomplish  the 

fuiiuwing: 

(a)  Apply  new  Vm  placards  Part  Numbers 
117-740131.97. 117-740131.98, 117-740131.99. 
or  117-740131.100.  in  place  of  the  existing  Vn 
placard  in  accordance  with  instructions 
contained  in  MBB  Alert  Service  Bulletin 
MBB-BK  117-70-101,  dated  April  11, 1988. 

(b)  The  placard  required  by  paragraph  (a) 
may  be  installed  by  a  pilot  who  makes  the 
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appropriate  maintenance  record  entries 
required  by  FAR  Parts  43  and  91. 

(c)  An  equivalent  method  of  compliance 
%irith  this  AJD  may  be  used  when  approved  by 
the  Manager.  Rotorcraft  Directorate,  Aircraft 
CertiFcation  Service,  FAA,  Fort  Worth. 
Texas  76193-0100.  or  by  the  Manure:. 
Brussels  Aircraft  Certification  Office,  AEU- 
100.  c/o  American  Embassy.  Brussels, 
Belgium.  APO  New  York  09667-1011. 

This  procedure  shall  be  accomplished 
in  accordance  with  MBB  Helicopter 
Alert  Service  Bulletin  ASB-MBB-^K 
117-70-101,  dated  April  11, 198a  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  MBB,  GmbH,  Abt. 
Drehflugler,  Postfach  801140,  D-8000 
Munchen  80,  Federal  Republic  of 
Germany.  Copies  may  be  inspected  at 
the  Office  of  the  Assistant  Chief 
Counsel,  FAA.  4400  Blue  Mound  Road. 
Fort  Worth,  Texas,  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street,  NW., 
Room  8401.  Washington.  DC. 

This  amendment  supersedes  AD  85- 
02-04,  Amendment  39-4988  as  amend  id 
by  AD  85-02-04  Rl,  Amendment  39- 
5793. 

This  amendmen'.  becomes  effective  on 
November  28, 198a 

Issued  in  Forth  Worth,  Texas,  on 
September  14, 1968. 
LB.  AndriesMi. 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Services. 
[FR  Doc.  88-25652  Filed  11-4-88;  8:45  am] 

BIUJNQ  COOE  4910-13-11 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Admlnistratfon 
15  CFR  Part  779 

[Docket  No.  80855-81551 

Computer  Software;  Decontrolled  LAN 
Equipment 

AOENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  amends  Supplement 
No.  3  to  Part  779.  "Computer  Software," 
by  reducing  the  restrictions  on  software 
for  LAN  equipment  that  has  been 
previously  decontrolled  for  export.  This 
revision  has  resulted  from  a  review  of 
strategic  controls  maintained  by  the  U.S. 
and  allied  countries  through  the 


Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  the 
availability  of  strategic  items  to 
controlled  countries.  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determined  that  this  rule  is 
necessary  to  protect  U.S.  natio-.dl 
security  interests. 

EFFECTIVE  DATE:  This  rule  is  jffective 
November  7, 198a 

FOR  FURTHER  INFORMATION  (.ONTACT. 
For  questions  of  a  technical  nature 
regarding  computer  software,  call  Raj 
Dheer,  Computer  Systems  Technology 
Center,  Office  of  Technology  and  Policy 
Analysis,  Telephone:  (202)  377-070a 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  nde  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  riile  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553). 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment  and  a 
delay  in  effective  date.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  because  this  rule 
implements  regulatory  changes  based  on 
CC3COM  review  and  because  it  does  not 


iip^ose  a  new  control.  Further,  no  other 
law  requires  that  a  notice  of  propoled 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  l>eing  issued  in  final 
form.  HoM  ever,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Creenwald,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273. 
Washington,  DC  20044. 

List  of  Subject»>i|2^5  CFR  Fart  779 

Computer  technology.  Exports, 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

Accordingly,  Part  779  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  768  through  799)  is  amended  as 
follows: 

PART  779— {AMENDED] 

1.  The  authority  citation  for  Part  779 
continues  to  read  as  follows: 

Aadiority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq).  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  by  Pub.  L 
100-418  of  August  23, 1988  and  by  Pub.  L  99- 
64  of  July  12, 1985;  E.0. 12525  of  July  12, 1985 
(50  FR  28757,  July  16, 1985):  Pub.  L  95-223  of 
December  28, 1977  (50  U.S.C.  1701  et  seq.]; 
E.0. 12S32  of  September  9. 1965  (SO  FR  36861. 
Septemlier  10, 19B5)  as  aHected  by  notice  of 
September  4. 1968  (51  FR  31925,  September  a 
1966);  Pub.  L  99-440  of  October  2. 1986  (22 
U.S.C.  5001  et  seq.y.  E.0. 12571  of  October  27. 
1986  (51  FR  39505.  October  29. 1986). 


Supptamcnt  No.  3,  Part  779    (Anendedk 

2.  In  Supplement  No.  3  to  Part  779, 
"Computer  Software,"  the  "List  of 
Software  Subject  to  This  Supplement  to 
Part  779"  is  amended  by  revising 
paragraph  (a)(3)(ii)  to  read  as  follows: 


Supplement  Noi  3  to  Part  779 
Computer  Software 


Technical  Notes:  *  *  * 

List  of  Software  Subject  to  This 
Supplement  to  Part  779: 

(a)  *  •  • 

(3)  •  •  • 

(ii)  One  or  more  of  the  functions  described 
in  ECCN  15a5A(h)(lMi)  (A)  to  (J)  and  (M]  or 
(h){2)(vi)  or  for  "digital  computers"  or 
"related  equipment"  designed  or  modified  for 
such  functions,  except  the  minimum 
"specially  designed  software"  in  machine 
executable  form  for  "digital  computers"  and 
"related  equipment"  therefore  that  are  freed 
from  export  control  only  by  ECCN 
1565A(h)(2]  (i)  or  (ii).  and  only  when  supplied 
with  the  equipment  or  systems; 
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Note:  "Software"  for  equipment  that  is 
freed  from  export  control  only  by  ECCN 
1565A(h](2)(vi]  may  contain  ^le  server  or 
printer  server  functions  above  layer  2  of  the 
OSI  reference  model  provided  the  protocols 
do  not  contain  level  3  of  CCITT  X  .25  or 
equivalent  functions. 
***** 

Dated:  November  1, 1988. 
Michael  E.  2^charia,  -\^ 

Assistant  Secretary  for  Export 
Administration. 
[FR  Doc.  88-25673  Filed  11-4-88;  8:45  am] 

BILUNa  CODE  3S10-OT-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Futures  and  Option 
Transactions 

agency:  Commodity  Futures  Trading 
Commission. 


action:  Order. 


UMI 


summary:  The  Commodity  Futures 
Trading  Commission  ("Comnrission"  or 
"CFTC")  is  granting  an  exemption  to 
designated  members  of  the  Sydney 
Futures  Exchange  Limited  ("Exchange" 
or  "SFE")  from  the  application  of  certain 
of  the  Commission's  foreign  futures  and 
option  rules  based  on  substituted 
compliance  with  certain  comparable 
regulatory  and  self-regulatory 
requirements  of  a  foreign  regulatory 
authority  consistent  with  conditions 
specified  by  the  Commission,  as  set 
forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10, 17 
CFR  30.10  (1988),  which  permits  certain 
persons  to  file  a  petition  with  the 
Commission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  30  and  authorizes  the 
Commission  to  grant  such  an  exemption 
li  the  exemption  is  not  otherwise 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provision  from  which 
exemption  is  sought. 

EFFECTIVE  DATE:  December  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

}ane  C.  Kang,  Esq.  or  David  R.  Cooper. 
Esq.,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-6955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order: 


United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  CFTC  Rule  30.10 
Exempting  Designated  Members  of  the 
Sydney  Futures  Exchange  Limited  from 
the  Application  of  Certain  of  the  Foreign 
Futures  and  Option  Rules  Thirty  Days 
After  Filing  of  Consents  by  Such 
Members  and  the  Regulatory  or  Self- 
Regulatory  Organization,  as 
Appropriate,  to  the  Terms  and 
Conditions  of  the  Order  Herein. 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987.) 
These  rules,  which  are  codified  in  Part 
30  of  the  Commission's  regulations, 
generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futures  and  option  products  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  sales 
practice  and  compliance  procedures  that 
are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

Ln  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customers,  the  Commission 
considered  the  potential  extraterritorial 
impact  of  such  a  program  and  the 
desirability  of  avoiding  duplicative 
regulation  of  firms  engaged  in 
international  business.  Based  upon 
these  considerations,  the  Commission, 
as  set  forth  in  Commission  rule  30,10. 
determined  to  permit  persons  located 
outside  the  United  States  and  subject  to 
a  comparable  regulatory  structure  in  the 
jurisdiction  in  which  they  are  located  to 
seek  an  exemption  from  certain  of  the 
requirements  imposed  by  the  Part  30 
rules  based  upon  substituted  compliance 
with  the  comparable  regulatory 
requirements  imposed  by  the  foreign 
jurisdiction. 

Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  §  30.10  of  Its  Rules"  ("Appendix 
A"),  generally  sets  forth  the  elements 
the  Commission  will  evaluate  in 
determining  whether  a  particular 
regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive 
relief  pursuant  to  Commission  rule  30.10. 
52  FR  at  29001.  These  elements  include: 
(1)  Registration,  authorization  or  other 


form  of  licensing,  fitness  review  or 
qualification  of  persons  through  whom 
custome:  orders  are  solicited  and 
accepted;  (2)  minimum  financial 
requirements  for  those  persons  who 
accept  customer  funds;  (3)  protection  of 
customer  funds  from  misapplication;  (4) 
recordkeeping  and  reporting 
requirements;  (5)  sales  practice 
standards;  (6)  procedures  to  audit  for 
compliance  with,  and  to  take  action 
against  those  persons  who  violate,  the 
requirements  of  the  program;  and  (7) 
appropriate  information-sharing 
arrangements  between  the  Conunission 
and  the  appropriate  governmental  and/ 
or  self-regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed" 
basis  to  information  essential  to 
maintaining  adequate  standards  of 
customer  and  market  protection  within 
the  United  States. 

Moreover,  the  Commission 
specifically  stated  in  adopting 
Commission  Rule  30.10  that  no 
exemption  of  a  general  nature  would  be 
granted  imless  the  person  to  whom  the 
exemption  is  to  be  applied:  (1) 
Consensually  submit  to  jurisdiction  in 
the  United  States  by  designating  an 
agent  for  service  of  process  in  the 
United  States  with  respect  to 
transactions  subject  to  Part  30  and  filing 
a  copy  of  the  agency  agreement  with  the 
National  Futures  Association  ("NFA"); 
(2)  agree  to  make  their  books  and 
records  available  in  the  United  States  to 
Commission  and  Department  of  Justice 
representatives;  and  (3)  notify  the  NFA 
of  the  commencement  or  termination  of 
business  in  the  United  States.' 

By  letter  dated  October  13. 1987.  the 
Exchange,  which  is  regulated  pursuant 
to  the  Futures  Industry  (New  South 
Wales)  Code  (the  "Code"),  petitioned 
the  Commission  on  behalf  of  certain  of 
its  members  for  an  exemption  from  the 
application  of  the  Commission's  foreign 
futures  and  option  rules.  In  support  of  its 
petition,  the  Exchange  states  that 
granting  such  an  exemption  with  respect 
to  its  members  would  not  be  contrary  to 
the  public  interest  or  to  the  purposes  of 
the  provisions  from  which  the 
exemption  is  sought  because  the 
Exchange  and  its  members  are  subject 
to  a  regulatory  scheme  comparable  to 
that  imposed  by  the  Commodity 
Exchange  Act  ("Act")  and  the 
regulations  thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  the 
Exchange  and  the  recommendation  of 
the  staff,  the  Commission  has  concluded 
that  the  standards  for  relief  set  forth  in 
Commission  Rule  30.10  and.  in 


'  52  FR  28980.  28981  and  29002. 


particular.  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  applicable  Australian 
law  and  Exchange  rules  may  be 
substituted  for  compliance  with  those 
sections  of  the  Act  more  particularly  set 
forth  herein. 

By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the  Commission 
as  eligible  for  the  relief  granted  herein 
from:  registration  with  the  Commission; 
the  separate  account  requirement 
contained  in  Commission  Rule  30.7. 17 
CFR  30.7  (1988);  and  those  sections  of 
Part  1  of  the  Commission's  financial 
regiilations  that  apply  to  foreign  futures 
and  options  sold  in  the  United  States  as 
set  forth  in  Part  30;  based  upon 
substituted  compliance  by  such  persons 
with  the  applicable  statutes,  regulations 
and  relevant  exchange  rules  in  effect  in 
New  South  Wales.  Australia. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  in  Australia  who 
would  be  exempted  hereunder  provides: 

(1)  A  system  of  qualification  or 
licensing  of  firms  and  persons  who  deal 
in  transactions  subject  to  regulation 
under  Part  30  that  includes,  for  example, 
"conditions"  or  criteria  and  procedures 
for  granting,  monitoring,  suspending  and 
revoking  Ucenses,  and  provisions  for 
requiring  and  obtaining  access  to 
information  about  licensees; 

(2)  Financial  requirements  for 
licensees  including,  without  limitation, 
conditions  and  restrictions  on  the 
amount  and  nature  of  a  licensee's 
assets,  segregation,  accounting  and 
limits  on  the  use  of  customer  funds  and 
daily  mark-to-market  settlement 
procedures; 

(3)  A  system  for  the  protection  of 
customer  funds  that  applies  to  all 
customers  and  which  precludes  the  use 
of  customer  funds  to  satisfy  house 
obligations,  requires  separate 
accounting  for  such  funds  and  requires 
covering  of  deficits  within  5  days, 
augmented  by  a  fidelity  fund  designed  to 
compensate  customers  who  have 
suffered  a  loss  as  a  result  of  fraud  or,  at 
the  discretion  of  the  Exchange, 
insolvency  of  an  Exchange  member; 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade 
confirmations,  monthly  customer 

,  account  statements,  customers' 
segregation  records,  accounting  records 
for  customer  and  proprietary  trades  and 
discretionary  account  documentation. 

(5)  Sales  practice  standards  for 
licensees  which  include,  for  example. 


required  disclosures  to  prospective 
customers  and  prohibitions  on  (a) 
certain  representations,  (b)  tmapproved 
advertising,  (c)  the  commingling  of 
customer  funds  and  (d)  insider  and  other 
improper  trading  activities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of. 
customer  protection  and  sales  practice 
requirements  including,  without 
limitation,  an  affirmative  surveillance 
program  designed  to  detect  trading 
activities  which  take  advantage  of 
customers,  the  existence  of  an  Exchange 
Committee  for  Inspection  and  Audit 
with  broad  powers  to  investigate,  audit, 
and  sanction  Exchange  members'  sales 
practices  and  an  arbitration  program  for 
the  resolution  of  customer  disputes;  and 

(7)  Mechanisms  for  sharing 
information  with  the  Commission  and 
NFA  on  an  "as  needed"  basis  including, 
without  limitation,  confirmation  data, 
data  necessary  to  trace  funds  related  to 
trading  futures  and  options  products 
subject  to  regulation  in  Australia, 
position  data,  data  on  firms'  standing  to 
do  business  and  financial  condition,  and 
mechanisms  for  cooperating  with  the 
Commission  and  NFA  in  inquiries, 
compliance  matters,  investigations  and 
enforcement  proceedings. 

This  Order  does  not  provide  an 
exemption  fi-om  any  provision  of  the  Act 
or  regulations  thereunder  not  specified 
herein,  for  example,  i^ithout  limitation, 
the  antifraud  provision  in  Commission 
Rule  30.9. 17  CFR  30.9  (1988).  or  the 
disclosure  provisions  of  Commission 
Rules  30.6  and  33.7. 17  CFR  30.6  and  33.7 
(1988).  Moreover,  the  relief  granted  is 
directed  to  brokerage  activities  by  firms 
licensed  in  Australia  on  the  Exchange 
and  does  not  extend  to  rules  or 
regulations  relating  to  trading,  directly 
or  indirectly,  on  United  States 
exchanges.  For  example,  such  a  firm 
trading  in  United  States  markets  for  its 
own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See  e.g.,  17  CFR  Part  18 
(1988).  Similarly,  if  such  a  firm  were 
carrying  a  position  on  a  United  States 
exchange  on  behalf  of  foreign  clients,  it 
would  be  subject  to  the  reporting 
requirements  applicable  to  foreign 
brokers.  See  e.g.,  17  CFR  Parts  17  and  21 
(1988).  The  relief  herein  is  inapplicable 
where  the  firm  solicits  United  States 
customers  for  transactions  on  United 
States  markets.  In  that  case,  the  firm 
must  comply  with  all  applicable  United 
States  laws  and  regulations,  including 
the  requirement  to  register  in  the 
appropriate  capacity. 

The  eligibility  of  any  firm  to  seek 
relief  under  this  exemptive  Order  is 
subject  to  the  following  conditions: 


(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring 
the  compliance  of  such  firm  with  the 
regulatory  requirements  described  in  the 
Rule  30.10  petition  must  represent  in 
writing  to  the  CFTC  that 

(a)  Each  firm  for  which  relief  is  sought 
is  registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  of  its  place 
of  domicile;  such  firm  is  engaged  in 
business  with  customers  located  in 
Australia  as  well  as  in  the  United 
States;  and,  such  firm  would  not  be 
statutorily  disqualified  from  registration 
under  section  8a  (2)  of  the  Act,  7  U.S.C. 
12(a)(2); 

(b)  It  will  monitor  firms  to  which  relief 
is  granted  for  compliance  with  the 
regulatory  requirements  for  which 
substituted  compliance  is  accepted  and 
will  promptly  notify  the  Commission  or 
NFA  of  any  change  in  status  of  a  firm 
which  would  affect  its  continued 
eligibility  for  the  exemption  granted 
hereunder,  including  the  termination  of 
its  activities  in  the  United  States; 

(c)  All  transactions  on  the  Exchange 
with  respect  to  customers  resident  in  the 
United  States  will  be  made  on  or  subject 
to  the  rules  of  the  Exchange  and  the 
Commission  will  receive  prompt  notice 
of  all  material  changes  in  such  Code  and 
Regulations; 

(d)  Customers  resident  in  the  United 
States  will  be  provided  no  less  stringent 
regulatory  protection  than  Australian 
customers  under  all  relevant  provisions 
of  Australian  law;  and 

(e)  It  will  cooperate  with  the 
Commission  with  respect  to  any 
inquiries  concerning  any  activity  subject 
to  regulation  under  the  Part  30  rules, 
including  sharing  the  information 
specified  in  Appendix  A  to  the  Part  30 
rules  on  an  "as  needed"  basis  and  will 
use  its  best  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
information  which  in  its  judgment 
affects  the  financial  or  operational 
viability  of  an  Australian-domiciled  firm 
doing  business  in  the  United  States 
under  the  exemption  granted  by  this 
Order.* 

(2)  Each  firm  seeking  relief  hereunder 
must  apply  in  writing  whereby  it: 

(a)  Consents  to  jurisdiction  in  the 
United  States  under  the  Act  and  files  a 
valid  and  binding  appointment  of  an 
agent  in  the  United  States  for  service  of 
process  in  accordance  with  the 
requirements  set  forth  in  Commission 


'  In  this  connection,  the  Commisaion  notes  thai 
the  Exchange's  petition  dated  October  13. 1987, 
already  addresses  the  representations  required  in 
paragraphs  (1)  (f  I  (d)  and  (e)  of  the  conditions 
specified  above 
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Rule  3a5. 17  CFR  30.5  (1988).  unless  a 
ciuTently  eSective  valid  and  binding 
agency  agreement  has  previously  been 
nied  by  cr  en  behalf  of  such  finn  in 
connection  with  the  interim  relief 
granted  by  the  Commission  with  respect 
to  certain  persons  on  January  29, 1988, 
53  FR  3338  [February  5. 1988).  as 
extended  on  April  4, 1988.  53  FR  11491 
(April  7, 1988).  and  by  letter  dated  July  5, 
1988; 

(b)  Agrees  to  provide  the  books  and 
records  related  to  transactions  under 
Part  30  required  to  be  maintained  under 
the  applicable  statutes,  regulations  and 
Exchange  rules  in  effect  in  Australia 
upon  the  request  of  any  representative 
of  the  Commission  or  United  States 
Department  of  Justice  at  the  place  in  the 
United  States  designated  by  such 
representative,  within  72  hours,  or  such 
lesser  period  of  time  as  specified  by  that 
representative,  after  service  of  the 
request; 

(c)  Represents  that  no  principal  of 
such  firm  would  be  disqualified  from 
directly  applying  to  do  business  in  the 
United  States  under  section  8a(2)  of  the 
Act.  7  U.S.C.  12a(2),  and  notifies  the 
Commission  promptly  of  any  change  in 
that  representation  based  on  a  change  in 
control  as  generally  defined  in 
Commission  Rule  3.32. 17  CFR  3.32 
(1988); 

(d)  Discloses  the  identity  of  each 
subsidiary  or  affiliate  domiciled  in  the 
United  States  with  a  related  business 
[e.g.,  banks  and  broker/dealer  ai^iliates] 
and  provides  a  brief  description  of  such 
subsidiary's  or  affiliate's  principal 
business  in  the  United  States; 

(e)  Consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a 
procedure  for  resolving  customer 
disputes  on  the  papers  where  such 
disputes  involve  representations  or 
activities  with  respect  to  transactions 
under  Part  30  and  consents  to  notify  all 
customers  resident  in  the  United  States 
of  the  availability  of  such  a  program: 

(f)  Maintains  the  greater  of  regulatory 
capital  as  required  under  the  Code  and 
Exchange  Articles  or  four  percent  of 
funds  segregated  on  behalf  of  customers 
resident  in  the  United  States;  and 

(g)  Undertakes  to  comply  with  the 
applicable  provisions  of  Australian  law 
and  Exchange  rules  which  form  the 
basis  upon  which  this  exemption  from 
certain  provisions  of  the  Act  is  granted. 

This  Order  will  become  effective  as  to 
any  firm  designated  under  the 
Commission's  interim  order  or 
hereinafter  designated  the  later  of  thirty 
days  after  pubUcation  of  the  Order  in 
the  Foderal  Register  or  after  filing  of  the 
consents  hereinabove  required.  Interim 
relief  will  be  extended  to  firms  subject 


thereto  for  thirty  days  after  the  date  of 
publication.  Upon  ^ing  of  the  notice 
required  under  paragraph  (l)(b)  as  to 
any  firm,  the  relief  granted  by  this  Order 
will  be  suspended  immediately  as  to 
that  firm.  "That  suspension  will  remain  in 
effect  pending  further  notice  by  the 
Commission,  or  the  Commission's 
designee,  to  the  firm  and  the  Exchange 
and/or  any  applicable  regulatory  or  self- 
regulatory  organization. 

This  Order  is  issued  pursuant  to 
Commission  Rule  30.10  based  on  the 
comparability  representations  made  and 
supporting  material  provided  to  the 
Commission  and  the  recommendation  of 
the  staff,  and  is  made  effective  as  to  any 
firm  granted  relief  hereunder  based 
upon  the  filings  and  representations  of 
such  firms  required  hereunder.  Any 
material  changes  or  omissions  in  the 
facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  relief  set 
forth  in  Commission  Rule  30.10  and.  in 
particular,  Appendix  A  thereof,  have 
generally  been  satisfied.  Further,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  policy 
or  the  public  interest,  or  that  the 
systems  in  place  for  the  exchange  of 
information  or  other  circumstances  do 
not  warrant  continuation  of  the 
exemptive  relief  granted  herein,  the 
Commission  may  condition,  modify, 
suspend,  terminate,  withhold  as  to  a 
specific  firm,  or  otherwise  restrict  the 
exemptive  relief  grants  in  this  Order, 
as  appropriate,  on  its  own  motion.  If 
necessary,  provisions  will  be  made  for 
servicing  existing  client  positions. 

In  the  future,  the  Commission  may 
determine  that  other  considerations  and 
conditions  are  also  relevant  to  the 
determination  to  exempt,  or  to  continue 
to  exempt,  specified  firms  from  the 
application  of  the  Part  30  rules 
generally.  To  this  end,  the  Commission 
will  continue  to  monitor  the 
implementation  of  its  program  to  exempt 
firms  located  in  jurisdictions  generally 
deemed  to  have  a  comparable 
regulatory  program  from  the  application 
of  certain  of  the  foreign  futures  and 
option  rules. 

Issued  in  Washington,  DC,  on  November  1, 
1988. 
fean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-25661  Filed  11-4-88;  8:45  am] 

BILUNG  CODE  6351-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  11 
IDocket  No.  RM86-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fee 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

Issued  October  28, 19B8. 
agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule;  update  of  Federal 
land  use  fees. 

summary:  On  May  8, 1987,  the 
Commission  issued  its  final  rule 
amending  Part  11  of  its  regulations  (52 
FR  43320  (Order  No.  469,  52  FR  18201 
(May  14, 1987)).  The  final  rule  revised 
the  billing  procedures  for  annual 
charges  for  administering  Part  I  of  the 
Federal  Power  Act,  the  billing 
procedures  for  charges  for  Federal  dam 
and  land  use,  and  the  methodology  for 
assessing  Federal  land  use  charges. 

In  accordance  with  §  11.2(b)  (18  CFR 
11.2(b)  (1988))  of  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  determined  by  adopting  the  most 
recent  schedule  of  fees  for  the  use  of 
linear  rights-of-way  prepared  by  the 
United  Slates  Forest  Service.  Since  the 
next  fiscal  year  will  cover  the  period 
from  October  1, 1988  through  September 
30, 1989,  the  fees  in  this  notice  will 
become  effective  October  1, 1988.  The 
fees  will  apply  to  fiscal  year  1989  annual 
charges  for  the  use  of  government  lands. 
EFFECTIVE  DATE:  October  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACr 
Jewel  Poore,  Chief  Management 
Systems  Branch,  Office  of  the 
Controller,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  357- 
5640. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  11.2, 18  CFR,  the  land 
values  included  in  this  document  will  be 
published  in  the  Federal  Register.  In 
addition,  the  Commission  also  provides 
all  interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  1000  at  the  Commission's 
Headquarters,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
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board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
Stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  10  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000,  825  North  Capitol  Street  NE., 
Washington,  DC  20426. 
Vincent  Mason. 
Executive  Director. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Commission, 
effective  October  1, 1988,  amends  Part 
11  of  Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations,  as  set  fo^h  below. 

PART  11— [AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act,  16  U.S.C. 
791a-825r  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp,.  p.  142  (1978), 
unless  otherwise  noted. 

§11.2    [Amended] 

2.  In  §  11.2(b),  "Schedule  A"  is  revised 
to  read  "Appendix  A". 

§11.3    [Amended] 

3.  In  §  11.3(a)(2),  "(insert  the  effective 
date  of  this  section]"  is  revised  to  read 
"September  16, 1986". 

4.  In  Part  11.  the  fee  schedule  is 
designated  as  Appendix  A  to  the  Part 
and  is  revised  to  read  as  fellows: 

Appendix  A  to  Part  11 

Fee  Schedules  for  Linear  Rights-of- 
I        Way  Rental  Rate  Year 


Stat* 


Alabama.. 
Arkansas . 
Arizona .... 


County 


All  counties . 

do 

Apache 

Cochise 

Gila 

Graham 

La  Paz 

Mohave 

Navajo 

Pima 


Fee 
per- 
acre 
pef- 
year 


$16.99 

14.24 

4.75 


Fee  Schedules  for  Ijnear  Rights-of- 
Way  Rental  Rate  Year— Continued 


state 


California .. 


Colorado.. 


County 


Yavapai 

Yuma 

Coconino  North  of 

Colorado  River. 
Coconino  South  of 

Colorado  River. 

Greenlee 

Maricopa 

Pinal 

Santa  Cruz 

Imperial 

Inyo „ 

Lassen 

Modoc 

Riverside 

San  Bernardino 

Siskiyou 

Alarneda 

Alpine 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa 

Del  Norte 

El  Dorado 

FresfK) 

Glenn 

Humboldt 

Kem 

Kings 

Lake 

Madera 

Manposa 

Mendoorx) 

Merced 

Mono 

Napa 

Nevada 

Racer 

Plumas , 

Sacramento 

San  Benito 

San  Joaquin 

Santa  Clara 

Shasta 

Solano 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare 

Tuolumne 

Yoto 

Yuba 

Los  Angeles 

Marin 

Monterey 

Orange , 

San  Dtego 

San  Francisco 

San  Luis  Ob<spo 

San  Mateo 

Santa  Barbara 

Santa  Cruz 

Ventura 

Adams 

Arapahoe 

Bent 

Cheyenne 

Crowley 

Elbert 

El  Paso 


Fee 
per- 
acre 


18.99 


9.49 


14.24 
23.74 


28.48 


4,75 


Fee  Schedules  for  Linear  Rights-of- 
Way  Rental  Rate  Year— Continued 


State 


Connecticut. 
Florida 


County 


Huerfano 

Kiowa 

KilCwaon... 

Lincotn 

Logan 

MofM 

Montezuma. 


Pueblo 

Sedgwidt 

Washington. 

Weld 

Yuma — 

Baca. 

Dolores.. 

Gwfieid 

Las  Animas. 
Mesa 


Olero.. 


Rio  Blanco ... 

Routt 

San  Miguel... 

Alamosa 

Archuleta 

BouMer 

Chaffee 

Clear  Creek.. 

Conejos 

CostiNa 

Custer 

Denver 

Delta 

Douglas 

Eagle 

Fremont 

Gilpin 

Grand...„ 

Gunnison 

Hinsdale 

Jackson 

Jefferson 

Lake 

La  Plata 


Mirteral 

Ouray 

Park „ 

Pitkin 

Rio  Grande . 
Saguacfie.... 
San  Juan..... 

Summit 

Teller 

All  counties . 

Baker 

Bay 

Bradford ...... 

Calhoun 

Clay 

Columbia 

Dixie 

Duval 

Escambia..... 

Franklin 

Gadsden 

Gitehrist 

Gulf 

Hamilton 

Holntes 

Jackson 

Jefferson 

Lafayette 

Leon 


Fee 


year 


9.49 


9.49 


1899 


4.75 
28  48 


44860 
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Fee  Schedules  for  Linear  Rkshts-of- 
Way  Rental  Rate  Year— ConSnued 


Fee  Schedules  fcx;  Linear  Rights-of- 
Way  Rental  Rate  Year— Continued 


UMI 


State 

County 

Fee 

pof- 
acre 
per- 
year 

Ifcarty 

Madiaon _ 

Nannaii 

47.47 

28.48 

4.75 

Dkalmaa 

Santa  Roaa 

Suwannee  ^ 

> 

Taytor — 

Union  _ _ 

Wakulla - 

All  Other  Counties  

ANcounlieB 

QqMUI                     

Lincoln - 

Minkkjlui 

Oneida 

Owyhee. — 

Power. 

Twin  Fans..- 

Ada 

14.24 

>• 

Adama 

Bannock 

Birarlilia 

Benewah  

IT       ifri  ■  III 

bmgnwn  — „.........«»..»» 

Blaine.-. 

Boiae 

Bonrvr 

BonnewNa ._ 

Boundanr  — 

Butte - 

Camas - 

Canyon 

Carihou - 

Omk 

Clearwater.- 

Custer _ 

Franklin 

Gem 

Iriatn         

1     :     :    :     : 

Mi      i 

Idaho  (cont) 

Payette 

Shoshone... 

Teton - 

VaHey 

14.24 

Washington 

AN  ottier  counties 

4.75 

Morton 

9.45 

Illinois « 

AHcounlies 

14.24 

Indiana- - 

Kentucky 

Louisiana 

Maine 

Michigan 

......do  . — -. 

do _ 

do _ 

do 

Alger _ 

Baraga - 

Chippewa..- 

Dichinaon...- 

Delta       

23.74 
14.24 
28.48 
14.24 
14.24 

Gooebic 

Hougliton 

.     14.24 

Ifon      

Luce        

Mackinac 

.1 

State 


Minnesota .. 
Mississippi.. 

Missouri. 

Montana 


County 


Marquene 

Merwrrsnee 

Ontonagon 

Schooicraft 

Al  other  counties.. 

Al  counties 

do _ 

do - 

Big  Horn 


Cwtor 

Cascade... 
Chouteau.. 
Cualar 


McCorw - 

Dawson - 

Fallon _ 

Fergua 

G«*eld..- 

Glacier — 

GoMen  Valley. 


Fee 

acre 

P«- 
year 


18.99 
14.24 
18.99 
14.24 
4.75 


JudHh  Basin.. 
Uberty „., 


Petroleum 

^iMpa ....' 

Pondera 

Powder  Kver. 


Netxaska.. 
Nevada 


Richland....- 

I  tOOvSVGn 

RoeetMd....- 

Sheridan— 

Telon - 

Toole... 

Treasure 

Valley 

Wheetlmd 

Wtoaux - 

Ydtowstone 

Beaverfiead 

BroacKvater 

Cartwo 

Deer  Lodge 

Flathead....- 

Gallatin 

Granite 

JeWerson...- 

Lake 

Lewis  and  Clark.. 

Lirxxjin _ 

Madison - 

Missoula 

Pai* _ 


Fee  Schedules  for  Linear  Rights-of- 
Way  Rental  Rate  Year— Continued 


Fee  Schedules  for  Unear  Rights-of- 
Way  Rental  Rate  Year— Continued 


state 


New  Hampshire.. 
New  Maidco 


4.75 


Ravalli -.., 

Sanders — . 

Stillwater 

Sweet  Grass. 
AH  counties ... 

Churchill 

Clark 

Elko 

Esmeralda 

Eureka 

HumtxjWt 

Lander 

Lincoln 

Lyon 

Mineral 


14.24 


New  York 

North  Carolina . 
North  Dakota ... 

Ohio 

Oklahoma 


Oregon.. 


14.24 

475 
2.37 


County 


Ny*.. 


Washoe 

Whjta  Pine... 
Carson  City.. 

Douglas 

Storey , 

AU  counties.. 

Chaves 

Curry 

De  Baca 

Dona  Ana- 
Eddy 

Grant 

Guadalupe... 
Harding.. 


Fee 

pw- 
acre 

per- 


State 


23.74 


14.24 
4.75 


Hidalgo .ly 

Lea -.. 

Luna 

McKinley „ 

Olaro 

Quay -. 

Roosevelt 

San  Juan 

Socorro 

Torrance 

Rto  Arriba...- 

Sandoval 

Union - 

BemaWk) _. 

Catron 

Obola 

Colfax 

Lincoln _ -. 

Los  Alamos 

Mora 

San  Miguel 

Santa  Fe 

Sierra 

Taos ...- 

Valencia 

All  counties 

do 

do 

do 

All  ottier  counties.. 

Beaver 

Cimarron 

Roger  Mills 

Texas - 

Le  Flore 

McCurlain 

Harney _ 

Lake 

Malheur 

Baker 

Crook 

Deschutes 

GilTlani 

Grant 

Jefferson...- 

Klamath 

Morrow 

Sherman 

Umatilla - 

Unton 

*A1  — "  -  .  .  .  — 

WBnvWa 

Wasco 

Wheeler 

Coos 

Curry 

Douglas 

Jackson 

Josephine 

Ber.ton 


4.75 


Pennsylvania... 

Puerto  Rico 

South  Dakota.. 


9.49 


18.99 


South  Carolina 

Tennessee 

Texas 

I 
Utah 


18.99 

28.48 

4.75 

18.99 

4.75 

9.49 


14.24 


4.75 


9.49 


Vermont 

Virginia 

Washington 


949 


1424 


18.99 


County 


Clackamas.. 

Clatsop-. 

Columbia 

Hood  River.. 

Lane 

Lincoln -.. 

Linn..- 

Marion 

MultrKxnah .. 

Polk 

Tttlamook..... 
Washington. 

Yamhill 

An  counliea.. 
All 


Butte 

Custer 

Fan  River.. 


Pennington 

All  other  counties.. 

AH  counties...- 

All  counties 

Culberson -.. 

El  Paso 

Hudspeth - 

All  other  counties.. 

Beaver ._ _.., 

Box  Elder 

C«bon.- 

Duchesne 

Emery 

Garfield 

Grand 

Iron 


Kane 

Millard 

San  JUan 

Tooete .._ 

Uintah 

Wayne 

Washington.. 

Cache 

Daggett 

Davis..- 

Morgan 

Piute 

Rwh- 

Sail  Lake....- 

Sanpete 

Seviar 

Summit 

Utah 

Wasatch 

Weber— 

All  counties .. 
An  counties .. 

Adams 

Aaotin 

Benton 

Chelan _. 

Columbia 

Douglas 

Franklin 

GarHetd 

Grant 

Kittitas 

Klickitat 

LirKX>ln 

Okanagan 

Spokane 

Walla  WaMa 
Whitman 


Fee 
pof- 
acre 
PW- 


18.99 
28.48 
14.24 


14.24 

4.75 
28.48 
18.99 

4.75 


28.48 
4.75 


9.49 
14.24 


18.99 

18.99 

9.49 


9.49 


Fee  Schedules  for  Linear  Rights-of- 
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State 

County 

Fee 

P*- 
acr* 

P«- 
year 

Yakima 

Ferry 

14  24 

Pend  Oreille - _.- 

Slevans 

Clallam 

18.99 

Clark 

Cowlitz 

Grays  Hartwr 

Island „ 

Jefferson 

King 

■^•tnr 

Lmhs. 

MMon..„ - - 

Pacific-.- 

Pierce - 

San  .hMin 

.<%i^agit 

Skamania. 

Srwhomish „. 

Thivston 

West  Virginia. 

Wahkiakum 

Whateom -... 

All  counties 

do - 

ABjwiy 

Caitvbell 

Cargixi.-.- - 

Converse 

18.99 

Wisconsin 

Wyoming 

14.24 
4.75 

Hot  Springs „.„ 

Johnaon „ 

Laramie - 

Lincoln 

' 

NolrorML - 

Niobrara. _. — 

Platte — - 

Sheridan - 

Fremont — , — .... 

Sublette 

Uinta 

Washakie 

Big  Horn - 

Crook — 

Parte 

Teton 

14.24 

All  ottier  zones _. 

Weston... 

6.94 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I 

[Docket  No.  78N-01 58] 

Uniform  Compliance  Date  for  Food 
Labeling  Regulations;  Notice  to 
Manufacturers,  Packers,  and 
Distributors 

AGENCY:  Food  and  Drug  Administration. 


ACTION:  Final  rule:  unifonn  compliance 
date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
January  1, 1991,  as  its  new  imiform 
compliance  date  with  all  FDA  final  food 
labeling  regulations  that  are  published 
in  the  Federal  Register  after  January  1, 

1988,  and  before  January  1, 1990. 
FDA  periodically  has  announced 

imiform  compliance  dates  with  new 
food  labeling  requirements  because  the 
economic  impact  of  requiring  individual 
label  changes  on  separate  dates  would 
probably  be  substantial  In  addition, 
industry  needs  sufficient  lead  time  to 
make  label  changes  and  the  current 
uniform  compliance  date  of  January  1, 

1989,  is  less  than  1  year  away. 
Therefore,  the  agency  has  concluded 
that  a  new  uniform  compliance  date 
should  be  established. 

EFFECTIVE  DATES:  January  1, 1991.  for 
compliance  with  food  labeling 
regulations  published  after  January  1, 
1988,  and  before  January  1, 1990,  except 
as  otherwise  provided  in  individual 
regxilations. 

FOR  further  information  CONTACT: 

Raymond  W.  Gill,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFF-300). 
Food  and  Dnig  Administration,  200  C 
Street  SW..  Washington,  DC  20204.  202- 
485-0162. 

SUPPLEMENTARY  INFORMATION:  FDA 

periodically  issues  various  regulations 
requiring  changes  in  labeling  for 
packaged  food.  If  these  labeling  changes 
were  individually  required  on  separate 
dates,  the  cumulative  economic  impact 
on  the  food  industry  of  frequent  changes 
would  probably  be  sul)stantial. 
Therefore,  the  agency  periodically  has 
annoimced  imiform  effective  dates  for  ~ 
compliance  with  new  food  labeling 
requirements  (see  e.g.,  the  Federal 
Register  of  October  19, 1984  (49  FR 
41019)).  Use  of  a  uniform  compliance 
date  also  provides  for  an  orderly  and 
economical  industry  adjustment  to  new 
labeling  requirements  by  allowing 
sufficient  lead  time  to  plan  for  the  use  of 
existing  label  inventories  and  the 
development  of  new  labeling  materials. 
The  agency  believes  that  this  policy 
serves  consumers'  interest  as  well 
because  the  increased  cost  of  multiple 
short-term  label  revisions  that  would 
otherwise  occur  would  likely  be  passed 
on  to  consumers  in  the  form  of  higher 
food  prices. 

The  agency  has  decided  that  a  new 
uniform  compliance  date  of  January  1, 
1991.  should  be  established  for  future 
FDA  regulations  requiring  change?  in 
food  labels  where  special  circumstances 
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do  not  justify  a  different  compliance 
date.  Action  is  appropriate  now  because 
the  current  uniform  compliance  date  is 
less  than  1  year  away.  The  agency  has 
selected  January  1. 1991.  to  ensure 
adequate  time  for  implementation  of  any 
changes  in  food  labeling  that  may  be 
required  by  FDA  final  regulations 
published  after  January  1. 1988,  and 
before  January  1, 1990. 

The  agency  encourages  industry, 
however,  to  comply  with  new  labeling 
regulations  earlier  than  the  required 
date  wherever  this  is  feasible.  Thus, 
when  industry  members  voluntarily 
change  their  labels.  FDA  believes  that  it 
is  appropriate  that  they  incorporate  any 
new  requirements  that  have  been 
published  as  final  regulations  up  to  that 
time. 

The  new  uniform  effective  date  will 
apply  only  to  final  FDA  food  labeling 
regulations  published  after  January  1, 
1988,  and  before  January  1, 1990.  Those 
regulations  will  specifically  identify 
January  1, 1991,  as  their  compliance 
date.  If  any  food  labeling  regulation 
involves  special  circumstances  that 
justify  a  compliance  date  other  than 
January  1, 1991,  the  agency  will 
determine  for  that  regulation  an 
appropriate  compliance  date  that  will  be 
specified  when  the  regulation  is 
published. 

This  notice  is  not  intended  to  change 
existing  requirements.  Therefore,  all 
final  FDA  food  labeling  regulations 
previously  published  in  the  Federal 
Register  that  announced  January  1, 1989, 
as  their  compliance  date  will  still  go  into 
effect  on  that  dale.  Final  regulations 
published  in  the  Federal  Register  with 
compliance  dates  earlier  than  January  1, 
1989  (e.g.,  July  1. 1987),  are  also 
unaffected  by  this  notice. 

The  current  uniform  effective  date  of 
January  1, 1989,  for  new  final  regulations 
affecting  the  labeling  of  food  products 
was  announced  in  the  Federal  Register 
of  September  25, 1986  (51  FR  34085). 
Foods  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  Januaryl,  1989, 
are  still  required  to  comply  with  any 
final  FDA  regulations  that  identify 
January  1, 1989,  as  their  compliance 
date. 

Dated:  November  1, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-25664  Filed  11-4-88,  8;45  am] 
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21  CFR  Parts  182  and  184 

[Docket  Nos.  79N-0141  and  79N-0142] 

GRAS  Status  of  Com  Sugar,  Com 
Syrup,  Invert  Sugar,  and  Sucrose 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 
com  sugar,  com  syrup,  invert  sugar,  and 
sucrose  are  generally  recognized  as  safe 
(GRAS)  as  direct  human  food 
ingredients.  The  safety  of  these 
ingredients  has  been  evaluated  under  a 
comprehensive  safety  review  conducted 
by  the  agency.  Elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  proposing 
to  affirm  the  GRAS  status  of  the  use  of 
high  fructose  com  syrup  as  a  direct 
human  food  ingredient. 
DATES:  Effective  December  7, 1988.  The 
Director  of  the  Federal  Register  ^ 

approves  the  incorporation  by  reference 
of  certain  publications  at  21  CFR 
184.1857  effective  on  December  7, 1988. 
ADDRESS:  Background  information  and 
references  are  on  display  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  final  rule  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
John  W.  Gordon,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Dmg  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-426- 
5487. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Definitions 

This  document  discusses  the  agency's 
evaluation  of  the  safety  of  sucrose,  corn 
sugar,  com  syrup,  and  invert  sugar.  To 
clarify  the  agency's  discussions  of  the 
GRAS  status  of  these  ingredients,  the 
agency  is  defining  and  explaining 
pivotal  terms  in  this  safety  review. 

FDA  will  use  the  term  "sugar'  to  refer 
to  any  free  mono-  and  disaccharide 
present  in  food  such  as  glucose, 
fructose,  sucrose,  maltose,  or  lactose.  It 
will  use  the  term  "sugars"  to  describe 
collectively  all  forms  of  sugar  present  in 
food. 

FDA  will  use  the  term  "sweetener"  to 
refer  to  any  one  or  more  food 
ingredients  containing  sucrose,  invert 
sugar,  com  sugar,  com  syrup  and  solids, 
high  fructose  com  syrup,  honey,  and 
other  edible  syrups.  The  term 
"sweetener,"  as  used  in  the  document  is 
not  intended  to  include  any  other 


nutritive  or  nonnutritive  sweetener  that 
is  added  to  food. 

In  discussing  intakes  of  sugars,  the 
agency  will  use  several  additional 
terms.  The  agency  will  use  the  term 
"added  sugars"  to  describe  all  sugars 
that  are  added  to  a  food,  i.e.,  all  sugars 
from  sweeteners  added  to  foods.  The 
term  "naturally  occurring  sugars"  is  ' 

used  to  refer  to  all  sugars  present 
naturally  in  a  food.  The  term  "total 
sugars"  is  used  to  refer  to  the  total 
amount  of  sugars  present  in  a  food,  that 
is,  the  sum  of  the  added  and  naturally 
occurring  sugars. 

The  term  "sugar"  has  traditionally 
been  used  by  consumers  and  by  the 
agency  (see  21  CFR  145.3(f),  146.3(f).  and 
170.3(n)(41))  as  a  synonym  for  the 
sweetener  sucrose.  In  this  document, 
however,  the  sweetener  sucrose  is 
identified  as  "sucrose."  Because  sucrose 
also  occurs  naturally,  the  term  "added" 
^s  inserted  where  it  is  necessary  to  make 
a  distinction  between  added  and 
naturally  occurring  sucrose.  The  term 
"complex  carbohydrate"  is  used  in  this 
document  to  describe  any  carbohydrates 
other  than  those  defined  as  sugars  or  as 
specific  oligo-  or  polysaccharides. 

B.  Regulatory  History 

In  the  Federal  Register  of  November 
30, 1982  (47  FR  53917  and  53923),  FDA 
published  proposals  to  affirm  that  (1) 
com  sugar,  com  syrup,  and  invert  sugar 
and  (2)  sucrose  are  GRAS  for  use  as 
direct  human  food  ingredients.  FDA 
published  these  proposals  in  accordance 
with  its  announced  review  of  the  safety 
of  GRAS  and  prior-sanctioned  food 
ingredients. 

In  accordance  with  §  170.35  (21  CFR 
170.35),  copies  of  the  scientific  literature 
reviews  and  the  reports  of  the  Select 
Committee  on  GRAS  Substances  (the 
Select  Committee)  on  com  sugar,  corn 
syrup,  and  invert  sugar  and  on  sucrose 
have  been  made  available  for  public 
review  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Copies  of 
these  documents  have  also  been  made 
available  for  public  purchase  from  the 
National  Technical  Information  Service, 
as  announced  in  the  proposals. 

The  agency's  proposals  to  affirm  the 
GRAS  status  of  corn  sugar,  corn  syrup, 
invert  sugar,  and  sucrose  were  based  on 
the  safety  evaluations  of  these 
ingredients  by  the  Select  Committee.  In 
its  1976  report  entitled  "Evaluation  of 
the  Health  Aspects  of  Sucrose  as  a  Food 
Ingredient"  (SCOGS-69),.^  Select 
Committee  concluded  (Ref.  1): 

Reasonable  evidence  exists  that  sucrose  is 
a  contributor  to  the  formation  of  dental  caries 


when  naed  at  tbe  levela  that  are  now  current 
and  in  the  manner  now  pracUced. 

Other  than  the  contribution  made  to  dental 
caries,  there  is  no  clear  evidence  in  the 
available  information  on  sucrose  that 
demonstrate*  a  hazard  to  the  public  when 
used  at  the  levels  that  are  now  current  and  in 
the  manner  now  prescribed.  However,  it  is 
not  possible  to  determine,  without  additional 
data,  whether  an  increase  in  sugar 
consumption — that  would  result  if  there  were 
a  significant  increase  in  the  total  of  sucrose, 
com  sugar,  com  syrup,  and  invert  sugar 
added  to  foods — would  constitute  a  dietary 
hazard. 

In  another  report  entitled  "Evaluation 
of  the  Health  Aspects  of  Com  Sugar 
(Dextrose),  Com  Symp.  and  Invert  Sugar 
as  Food  Ingredients"  (SCOGS-50).  also 
issued  in  1976.  the  Select  Conunittee 
concluded  (Ref.  2): 

Evidence  exists  that  simple  sugars, 
including  ghicose  and  fructose  [and, 
therefore,  com  sugar  (dextrose],  com  syrup, 
inchiding  high-fructose  com  syrup,  and  invert 
sugars]  are  cariogenic.  However,  in  the 
quantities  that  these  simple  sugars  are  now 
consumed  in  processed  foods,  their 
contribution  to  formation  of  dental  caries 
should  be  relatively  small.  If  increased  usage 
should  occur,  as  seems  likely,  the 
contribution  of  these  sugars  to  the  occurrence 
of  dental  caries  might  become  more 
important. 

Other  than  the  contribution  made  to  dental 
caries,  there  is  no  evidence  in  the  available 
infonnation  on  com  sugar  (dextrose),  com 
syrup,  and  invert  sugar  that  demonstrates  a 
hazard  to  the  public  when  they  are  used  at 
levels  that  are  now  current  and  in  the  manner 
now  practiced.  However,  if  is  not  possible  to 
determine,  without  additional  data,  whether 
an  increase  in  consumption — that  would 
result  if  there  were  a  significant  increase  in 
the  total  of  com  sugar,  com  syrup,  invert 
sugar,  and  sucrose  added  to  foods — ^would 
constitute  a  dietary  hazard. 

In  its  proposals  on  sucrose  and  on 
com  sugar,  com  syrup,  and  invert  sugar, 
FDA  concurred  with  the  Select 
Committee's  conclusions  and  proposed 
to  affirm  the  GRAS  status  of  these 
ingredients.  Based  on  the  Select 
Committee's  conclusion  that  the  safety 
of  possible  expanded  consumption  of 
these  ingredients  could  not  be 
ascertained,  the  agency  ordinarily 
would  have  proposed  to  establish 
specific  limitations  on  the  use  of  these 
ingredients  in  food.  The  agency 
tentatively  decided  against  establishing 
such  limitations,  however,  because  they 
would  be  impractical  to  enforce  and 
would  not  effectively  prevent  an 
expansion  in  total  dietary  sugars 
consumption  from  the  voluntary 
selection  by  consumers  of  high  sugar 
content  foods.  The  proposals  noted  that 
the  agency  has  no  authority  to  regulate 
an  individual  8  choice  among  available 
food  products.  Nonetheless,  the  agency 
stated  that  it  would  monitor  average 


dietary  consumption  of  these 
ingrectients,  and  that  it  woidd  undertake 
a  new  evaluation  of  the  safety  of  the  use 
of  sweeteners  if  total  dietary 
consumption  would  increase 
significantly. 

In  its  proposals,  the  agency  also 
aiuiounced  that  it  had  received  ailetter 
from  the  Center  for  Science  in  the  Public 
Interest  (CSPI)  dated  July  2, 1881,  as 
well  as  a  letter  from  the  Sugar 
Association,  dated  July  13, 1981.  CSPI 
alleged  that  ciurent  sweetener 
consumption  presented  a  risk  to  the 
public  health  and  suggested  that  an 
association  exists  between  sucrose 
consiunption  and  many  serious  health 
problems,  including  heart  disease, 
diabetes,  hypertension,  nutrient 
deficiencies,  and  behavior  disorders. 
Based  on  these  concerns  and  on  new 
scientific  literature  on  these  issues,  CSPI 
requested  that  the  Department  of  Health 
and  Human  Services  (HHS)  convene  a 
special  expert  committee  to  evaluate  the 
impact  of  sweeteners  on  health.  The 
letter  from  the  Sugar  Association 
responded  to  these  allegations.  In  the 
proposals,  the  agency  invited  comments 
on  the  issues  raised  in  these  letters. 

Finally,  the  proposals  requested 
information  on  lead  a;id  cadmium  levels 
in  com  sugar,  com  syrup,  invert  sugar, 
and  sucrose  and  also  the  submission  of 
any  evidence  of  prior  sanctions  for  use 
of  these  ingredients. 

FDA  gave  public  notice  that  it  was 
unaware  of  any  prior-sanctioned  food 
uses  for  these  ingredients  other  than  for 
the  proposed  conditions  of  use.  Persons 
asserting  additional  uses  in  accordance 
with  approvals  granted  by  the  U.S. 
Department  of  Agriculture  (USDA)  or 
FDA  before  September  6, 1958,  were 
given  notice  to  submit  proof  of  those 
sanctions  so  that  the  safety  of  any  prior- 
sanctioned  uses  could  be  determined. 
That  notice  also  provided  an  ' 

opportimity  to  have  prior-sanctioned 
uses  of  these  ingredients  recognized  by 
issuance  of  an  appropriate  regulation 
under  Part  181 — Prior-Sanctioned  Food 
Ingredients  (21  CFR  Part  181)  or  under 
Part  184  or  186  (21  CFR  Part  184  or  186), 
as  appropriate.  FDA  also  gave  notice 
that  failure  to  submit  proof  of  an 
applicable  prior  sanction  in  response  to 
the  proposals  woidd  constitute  a  waiver 
of  the  right  to  assert  that  sanction  at  any 
future  time. 

Two  comments  asserting  prior 
sanctions  were  received  in  response  to 
the  proposals.  Both  comments  claimed 
prior  sanctions  for  the  use  of  com  sugar, 
com  syrup,  invert  sugar,  and  sucrose  in 
chewing  gum  and  soft  drinks.  Each 
comment  submitted  published 
documents  to  support  its  claim.  One  of 
the  comments  contained  Trade 


Correspondence  Na  63  and  No.  65 
published  by  FDA  in  1936  and  194a 
respectively.  The  other  comment 
contained  excerpts  from  agency 
advisory  opinion  letters  written  before 
1958. 

On  the  basis  of  documentation 
submitted  in  the  comments,  the  agency 
acknowledges  that  prior  sanctions  exist 
for  the  use  of  com  sugar,  com  syrup, 
invert  su^ar,  and  sucrose  in  chewdng 
gum  and  soft  drinks.  However,  the 
agency  has  determined  that  issuance  of 
prior-sanction  regulations  in  21  CFR  Part 
181  is  not  necessary  because  the 
conditions  of  use  for  these  ingredients 
set  forth  in  the  GRAS  affirmation 
regulations  in  this  final  rule  include  the 
use  of  these  sweeteners  in  chewing  gum 
and  soft  drinks  under  the  conditions 
identified  by  these  comments.  Therefore, 
the  agency  is  not  issuing  a  prior- 
sanction  regiilation  based  upon  these 
comments.  In  accordance  with  the 
proposals  for  com  sugar,  com  syrup, 
and  invert  sugar  and  for  sucrose,  prior 
sanctions  for  conditions  of  use  other 
than  in  chewing  gum  and  soft  drinks 
have  been  waived. 

n.  Updated  Safety  Review  of 
Sweeteners 

A.  Introduction 

CSPI  and  several  of  the  comments  on 
the  agency's  GRAS  affirmation 
proposals  on  corn  sugar,  com  syrup,  and 
invert  sugar  and  on  sucrose,  requested 
an  updated  safety  review  of  sweeteners. 
Because  of  the  nature  of  the  health- 
related  issues  raised  by  the  comments 
and  the  length  of  time  since  the  issuance 
of  the  Select  Committee's  reports  on 
these  sweeteners,  the  agency  decided 
that  such  a  review  was  appropriate. 
FDA  decided  to  conduct  one  complete 
review  for  all  sweeteners,  and  not 
several  separate  reviews  for  different 
individual  sweeteners,  because  the 
sweeteners  are  used  interchangeably  in 
food,  and  these  sweeteners  are  closely         | 
related  and  can  be  expected  to  hive 
comparable  health  effects. 

The  Select  Conunittee  conducted 
separate  safety  reviews  of  com  sugar, 
com  symp,  and  invert  sugar  and  of 
sucrose.  In  its  conclusions,  however,  the 
Select  Committee  also  acknowledged 
that  the  safety  of  these  individual 
sweeteners  was  related  to  total 
sweetener  consumption.  In  addition, 
although  the  Select  Committee  did  not 
specifically  address  the  safety  of  high 
fructose  com  symp,  it  considered  high 
fmctose  com  symp  consumption  as  an 
integral  part  of  the  overall  safety 
assessment  of  sweeteners  (Ref.  2). 
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The  agency  recognizes  that  a  safety 
assessment  of  com  sugar,  com  syrup, 
invert  sugar,  and  sucrose  cannot  be 
separated  from  a  safety  assessment  of 
high  fructose  com  syrup.  Therefore,  the 
agency's  updated  safety  review  of 
sweeteners  has  included  high  h-uctose 
com  syrup,  even  though  the  agency  is 
instituting  a  separate  proceeding  on  that 
substance. 

In  the  Federal  Register  of  February  8, 
1983  (47  FR  5716),  FDA  issued  a  final 
rule  on  high  fructose  corn  syrap  that 
listed  that  substance  as  GRAS  in  21  CFR 
Part  18?.  The  agency  stated  that  it  would 
consider  whether  it  could  affirm  the  use 
of  high  fmctose  com  syrup  as  GRAS 
upon  completion  of  its  safety  review  of 
the  GRAS  status  of  the  use  of  corn 
sugar,  com  syrup,  invert  sugar,  and 
sucrose.  Elsewhere  in  this  issue  on  the 
Federal  Register.  FDA  is  proposing  to 
affirm  that  the  use  of  high  fructose  com 
syrup  as  a  direct  human  food  ingredient 
is  GRAS. 

B.  Description  of  the  Review 

In  November  1983,  the  agency 
established  a  Sugars  Task  Force  (the 
Task  Force],  composed  of  scientists 
from  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN),  to  assess 
the  safety  of  dietary  sugars  (excluding 
lactose)  as  currently  consumed  in  the 
American  diet.  The  Task  Force  initiated 
its  review  by  undertaking  a  search  of 
the  published  literature  for  safety 
studies  on  sucrose,  com  sugar,  com 
syrup,  and  invert  sugar  or  their 
component  sugars.  The  Task  Force 
compiled  an  initial  literature  update  on 
health  effects  of  sugars  consumption 
from  the  computer  data  banks  Medline, 
Toxline,  Cancerline,  and  Biological 
Abstracts,  as  well  as  from  other 
available  sources.  The  Task  Force 
contacted  each  person  that  submitted  a 
comment  on  the  proposal  and  requested 
that  he/she  submit  a  copy  of  the 
references  supporting  his/her  comments 
for  evaluation. 

The  agency  also  published  notices  in 
the  Federal  Register  of  June  6, 1984  (49 
FR  23457).  and  December  5. 1984  (49  FR 
47505),  announcing  an  opportunity  for 
public  review  and  comment  on  the 
bibliographic  compilation  of  scientific 
articles  retrieved  through  its  literature 
search.  The  notices  also  solicited  copies 
of  any  relevant  data,  published  or 
unpublished,  not  included  in  the 
agency's  compilation.  In  addition,  the 
notices  explained  that  the  final  rules  on 
the  GRAS  status  of  the  use  of  com 
sugar,  com  syrup,  invert  sugar,  and 
sucrose  would  be  based  on  the  data 
evaluated  during  the  Selected 
Conunittee's  1978  reviews  of  the  safety 
of  these  ingredients,  the  data  submitted 


in  the  comments  on  the  proposals 
published  in  the  Federal  Register  of 
November  30, 1982  (47  FR  53917  and 
53923),  and  the  data  and  information 
generated  in  response  to  the  notices 
announcing  the  sugars  bibliography. 
These  data,  along  with  the  Task  Force's 
estimate  of  sweetener  consimiption  by 
the  U.S.  population,  formed  the  basis  for 
the  Task  Force's  updated  safety 
evaluation  of  sugars.  The  Sugars  Task 
Force  report  was  published  in  the 
Journal  of  Nutrition  (Ref.  3). 

The  agency  has  received  more  than  65 
comments  including  a  detailed  letter 
from  the  Center  for  Science  in  the  Public 
Interest  (CSPI)  and  a  citizen  petition 
from  Maura  (Jinny)  Zack  concerning  the 
Sugars  Task  Force  report.  The 
comments,  CSPI's  letter,  and  the  citizen 
petition  asked  that  the  Sugars  Task 
Force  report  be  revoked,  amended,  or 
clarified  to  make  it  clear  that  sugars 
consumption  may  be  a  health  hazard  to 
certain  specific  segments  of  the 
population.  The  CSPI  letter  urged  the 
agency  to  reissue  the  report  with  revised 
sugars  intake  estimates  and  to  rewrite 
some  of  its  conclusions  regarding  the 
role  of  sugars  in  certain  disease  states. 
The  letter  also  asked  that  the  revised 
report  include  advice  for  consimiers  who 
are  interested  in  eating  a  nutritious  diet 
that  will  minimize  their  risk  of  health 
problems. 

The  citizen  petition  requested  that  the 
Commissioner  revoke  the  Sugars  Task 
Force  report  and  prohibit  further 
advertisements  concerning  the  safety  of 
sugar.  The  petition  also  called  for  a 
retraction  of  the  advertisements  already 
done  by  the  Sugar  Association  and 
urged  the  Commissioner  to  make  public 
announcements  that  processed  sugars 
may  have  adverse  health  effects  on 
certain  segments  of  the  population.  In 
addition,  the  petition  requested  that  if. 
after  further  investigation  by  the  agency, 
the  aUeged  harmful  effects  of  sugars  are 
confirmed,  labeling  should  be  ordered 
for  the  food  containing  sugars  stating: 
"This  product  contains  processed  (or 
refined)  sugar  which  may  be  injurious  to 
your  health". 

The  agency  has  reviewed  the 
comments,  the  letter  fi-om  CSPI,  and  the 
citizen  petition  concerning  the  Sugars 
Task  Force  report.  The  agency  finds  that 
the  vast  majority  of  the  comments 
restated  the  allegations  made  in  the 
citizen  petition  but  provided  no  data  to 
support  their  claim. 

The  issues  raised  in  the  CSPI  letter 
relafive  to  the  Sugars  Task'  Force  report 
have  been  addressed  in  a  separate 
agency  action.  (See  the  letter  of 
September  26, 1988,  from  the  Acting 
Director  of  CFSAN  to  CSPI  (Ref.  4).)  In 


general,  the  agency  found  that  CSPI  did 
not  provide  any  scientifically  sound 
data  to  warrant  the  revision  of  the 
report  or  of  any  of  the  conclusions 
contained  in  the  report.  Similarly,  the 
agency  addressed  the  issues  raised  in 
the  citizen  petition  in  a  separate  action. 
(See  the  letter  of  March  4. 1988,  from  the 
Associate  Commissioner  for  Regulatory 
Affairs  to  Maura  (Jinny)  Zack  (Ref.  5).) 
The  agency  found  that  the  petition  failed 
to  provide  scientifically  valid  data  to 
support  the  allegations  made  in  the 
petition.  Moreover,  some  of  the  actions 
requested  by  the  petitioner  were  either 
inappropriate  under  agency  regulations 
or  not  within  the  jurisdiction  of  FDA. 

C.  Exposure  Estimates 

As  part  of  its  review,  the  Task  Force 
estimated  current  intakes  of  sugars  in 
the  United  States. 

In  its  reports  on  sucrose  and  on  com 
sugar,  com  symp,  and  invert  sugar,  the 
Select  Committee  used  an  estimate  of 
sweetener  ccnsiunption  prepared  from 
the  1970  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
comprehensive  survey  of  industry  on  the 
use  of  GRAS  food  ingredients  (Ref.  6). 
Because  no  recent  update  of  this  survey 
was  available  and  there  was  a  need  for 
an  estimate  that  more  accurately 
reflected  the  true  consumption,  the  Task 
Force  developed  a  method  to  estimate 
sugars  (and  thus  sweetener) 
consumption.  Under  this  method,  the 
Task  Force  integrated  food  consumption 
data  from  the  U.S.  Department  of 
Agricultiu-e  (USDA)  Nationwide  Food 
Consumption  Survey  of  1977-1978  with 
information  on  sugars  content  of  food 
(Ref.  3).  The  information  on  the  sugars 
content  was  compiled  in  1984  from 
reported  analytical  data,  direct 
laboratory  analysis  of  foods, 
information  obtained  from  manufacturer 
or  product  labels,  calculation  using 
recipes  developed  by  USDA  for 
estimating  nutrient  content  of  survey 
foods,  and  commercial  product  formula 
information.  From  these  data,  the  Task 
Force  estimated  current  average  and  the 
90th  percentile  daily  intakes  of  total 
sugars,  adjusted  total  sugars,  and 
individual  sugars  (e.g.  fructose  and 
sucrose)  for  the  total  population  and  14 
sex/age  subgroups  of  the  U.S. 
population.  Adjusted  total  sugars 
represent  total  sugars  excluding  lactose. 
Lactose  was  excluded  because  it  is  not  a 
subject  of  this  GRAS  review.  The  Task 
Force  also  estimated  the  relative 
contributions  of  added  sugars  (sugars 
from  sweeteners)  and  naturally 
occurring  sugars  to  total  sugars  intake. 
The  14  sex/age  subgroups  used  by  the 
Task  Force  are  those  used  by  NAS  in  its 


estimates  of  the  U.S.  Recommended 
Dietary  Allowances  (Ref.  8). 

The  Task  Force's  method  for 
estimating  sweetener  consumption  was 
different  from  the  method  used  by  the 
Select  Committee.  Consequently,  the 
estimates  of  sweetener  consumption  by 
the  Task  Force  and  by  the  Select 
Committee  could  not  be  directly 
compared.  To  compare  sweetener 
consumption  in  1976  and  in  1985,  the 
Task  Force  relied  on  a  third  set  of  data. 
The  Task  Force  compared  trends  in 
sweetener  usage  (including  a  projected 
usage)  based  on  USDA  data  on 
sweetener  disappearance  (USDA 
disappearance  data)  (Ref.  7). 
Disappearance  data  for  sweeteners 
represent  estimates  of  domestic 
shipments  (deliveries)  by  refiners  and 
importers  of  sweeteners  to  primary 
buyers  such  as  food  industries,  frades, 
wholesalers,  and  retailers  (Ref.  3).  The 
data  represent  approximate  estimates  of 
the  total  amount  (dry  weight)  of 
sweeteners  available  for  consumption 
by  the  U.S.  population  and  not  the 
amount  of  sweeteners  actually 
consumed. 

These  data  tend  to  exaggerate 
average  consumption  levels  and  thus  do 
not  provide  realistic  estimates  of  actual 
sweetener  consumption.  A  more 
accurate  estimate  of  sweetener  , 
consumption,  based  on  these  data, 
would  require  adjustments  to  correct  for 
loss  and  waste  that  can  occur  (1)  during 
shipment  and  handling  of  the  product; 
(2)  during  storage  at  wholesale,  retail, 
and  household  levels  from  spillage  and 
damage  by  insects  and  pests;  (3)  during 
commercial  processing  and  home 
preparation  of  food;  (4)  during 
consumption  at  the  table  (plate  waste) 
or  other  types  of  waste  in  households 
and  food  service  institutions;  and  (5)  in 
other  miscellaneous  usages  of 
sweeteners  (Ref.  3). 

Nevertheless,  because  these 
disappearance  data  are  collected 
regularly  in  a  consistent  and  orderly 
manner,  these  data  provide  an 
appropriate  basis  to  assess  trends  in 
sweetener  usage.  The  Task  Force  used 
the  USDA's  disappearance  data  to 
determine  whether  the  Select 
Committee's  conclusions  on  the  safety 
of  corn  sugar,  com  syrup,  invert  sugar, 
and  sucrose,  which  were  predicated  on 
a  stable  level  of  total  sweeteners 
consumption,  were  still  valid  for  1985 
levels  of  sweetener  consumption. 

D.  Task  Force's  Review  of  Health 
Effects 

During  the  course  of  gathering 
information,  the  Task  Force  evaluated 
approximately  1,500  articles  relating  to 
possible  effects  of  dietary  sugars  on 


dental  caries,  glucose  tolerance, 
diabetes  mellitus,  blood  lipids, 
cardiovascidar  disease,  behavior, 
obesity,  malabsorption  syndromes,  food 
allergies,  nephrocalcinosis,  gallstones, 
nutrient  deficiencies,  and 
'  carcinogenicity. 

The  Task  Force  summarized  the 
critical  studies  on  each  of  these  matters. 
In  reviewing  individual  studies,  the  Task 
Force  considered  both  the  experimental 
design  of  the  study  and  the  observed 
effects.  The  Task  Force  also  considered 
the  allegations  by  CSPI  relative  to 
sugars  consumption  and  adverse  health 
effects,  and  whether  the  updated  data 
established  that  adverse  health  effects 
were  associated  with  the  consumption 
of  sugars.  It  then  evaluated  the 
significance  of  any  adverse  effects  for 
the  U.S.  population  or  population 
subgroups  at  current  levels  of  sugars 
consumption. 

Based  on  its  review,  the  Task  Force 
developed  a  report  on  the  health  effects 
of  sugars  consumption  entitled 
"Evaluation  of  Health  Aspects  of  Sugars 
Contained  in  Carbohydrate  Sweeteners" 
(Ref.  3).  The  report  sets  forth,  for  each 
matter  the  Task  Force  considered, 
summaries  of  the  relevant  studies,  a 
discussion  of  the  significant  findings 
from  the  studies,  and  conclusions 
regarding  these  findings.  The  report  also 
includes  a  final  conclusion  on  the  safety 
of  current  sugars  consumption.  A  copy 
of  the  Task  Force  report  has  been  placed 
on  file  in  the  Dockets  Management 
Branch  (address  above).  It  is  also 
available  as  the  November  1986 
supplement  to  the  Journal  of  Nutrition 
(Ref.  3). 

The  Task  Force  concluded  from  its 
review  of  sugars  that: 

(1)  Evidence  exists  that  sugars,  as 
they  are  consumed  in  the  average 
American  diet,  contribute  to  the 
development  of  dental  caries. 

(2)  Other  than  the  contribution  to 
dental  caries,  there  is  no  conclusive 
evidence  in  the  available  information  on 
sugars  that  demonstrates  a  hazard  to  the 
general  public  when  sugars  are 
consumed  at  the  levels  that  are  now 
current  and  in  the  manner  now 
practiced  (Ref.  3). 

E.  The  Select  Committee's  Conclusions 
Compared  to  the  Task  Force's 
Conclusions 

In  their  safety  reviews,  both  the  Select 
Committee  and  the  Task  Force 
recognized  the  unique  toxicological 
position  of  sugars  and  sweeteners  as 
food  components  and  ingredients.  Both 
groups  recognized  that  sugars  and 
sweeteners  have  low  acute  toxicity  and 
are  macronutrients  that  have  a  long 
history  of  consumption  as  major  sources 
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of  calories  in  the  United  States  (Refs.  1. 
2.  and  3).  Both  groups  also  recognized 
that  the  monosaccharide  glucose  has  a 
central  role  in  himian  metabolism  (Refs. 
2  and  3). 

The  Select  Committee's  conclusions 
on  the  safety  of  com  sugar,  com  syrup, 
invert  sugar,  and  sucrose  were  based  on 
the  level  of  consumption  of  these 
ingredients  in  1976.  To  determine  the 
continuing  validity  of  these  conclusions, 
as  discussed  above,  the  Task  Force 
assessed  the  trend  in  sweeteners 
availability  since  the  Select  Committee 
issued  its  reports.  These  data  show  that, 
over  this  period,  total  sweetener 
availability  has  remained  relatively 
stale  (Ref.  3).  Accordingly,  FDA 
concludes  that  the  Select  Committee's 
safety  conclusions  are  applicable  to  the 
current  consumption  of  these ' 
sweeteners,  and  that  the  Task  Force's 
findings  and  conclusions  regarding  the 
safety  of  these  ingredients  supplement 
the  Select  Committee's  conclusions. 

On  the  issue  of  dental  caries,  both  the 
Task  Force  report  (Ref.  3)  and  the  Select 
Conmiittee  reports  (Refs.  1  and  2) 
concluded  that  the  current  level  of 
consumption  of  sweeteners,  and  of  the 
sugars  they  contain,  contributes  to  the 
incidence  of  dental  caries  in  the  general 
population,  but  that  this  consumption  is 
not  the  only  factor  contributing  to  the 
incidence  of  dental  caries. 

The  Task  Force  also  found  that  dental 
caries  incidence  in  the  United  States  has 
declined  significantly  since  the  Select 
Committee  issued  its  report  in  spite  of 
the  fact  that  sugars  consumption  has 
remained  unchanged  over  that  period. 
The  Task  Force  attributed  this  decline, 
in  part,  to  preventative  dental  methods 
(Ref.  3). 

Both  the  Select  Committee  and  the 
Task  Force  have  concluded  that  there  is 
no  conclusive  evidence  that  sugars 
consumption  at  present  levels  poses  a 
health  hazard  to  the  general  public, 
other  than  a  contribution  to  dental 
caries. 

III.  Comments  on  the  Proposals 

A.  Introduction 

In  response  to  its  proposals,  the 
agency  received  16  comments  from 
organizations  or  individuals  regarding 
the  proposed  GRAS  affirmation  of  com 
sugar,  com  syrup,  invert  sugar,  and 
sucrose.  The  agency  received  nine 
comments  from  food  manufacturers  and 
trade  organizations,  two  comments  from 
professional  societies,  and  five 
comments  from  individuals.  As  noted 
above,  the  agency  had  also  received, 
before  the  publication  of  the  proposals, 
two  letters  addressing  health  effects  of 
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swestener  consumption.  One  letter  was 
from  CSPL  and  the  other  was  from  the 
Sugar  Association.  FDA  combined  the 
letter  from  the  Sugar  Association  with 
subsequent  letters  from  that  association 
on  the  proposal  and  treated  these  letters 
as  one  comment.  Multiple  submissions 
from  a  single  company  on  the  proposal 
were  also  combined  and  considered  as  a 
single  comment. 

Thirteen  comments  addressed  health 
issues  associated  with  sugars 
consumption.  Six  comments  addressed 
the  labeling  of  sugars  content  of  food. 
Four  comments  urged  a  possible 
educational  campaign  on  sugars  and 
health.  Two  comments,  as  mentioned 
previously,  addressed  prior  sanctions 
for  com  sugar,  com  syrup,  invert  sugar, 
and  sucrose.  Three  comments  discussed 
lead  and  cadmium  levels  in  these 
ingredients.  Two  comments  requested 
specific  changes  in  the  agency's 
proposed  CRAS  affirmation  regulations 
for  com  sugar,  com  syrup,  and  invert 
sugar. 

B.  Comments  Raising  Health  Related 
Issues 

The  comments  that  addressed  health 
issues  associated  with  sugars 
consumption  focused  oo  the  allegations 
made  by  CSPI.  Five  comments,  including 
that  from  CSPL  claimed  that 
consumption  of  sugars  causes  one  or 
more  adverse  health  effects.  Eight 
comments,  including  that  from  the  Sugar 
Assocation,  generally  denied  that  there 
is  an  association  between  sugars 
consumption  and  adverse  health  effects. 
Underlying  the  agency's  review  of  the 
comments  is  the  view  that,  given  the 
long  history  of  safe  use  of  sugars  in 
food,  and  the  fact  that  the  statute 
recognizes  that  such  a  history  provides  a 
basis  for  GRAS  status  (21  U.S.a  321(8)). 
the  burden  of  establishing  the  existence 
of  an  adverse  health  effect  of  consuming 
sugars  lies  with  the  person  asserting 
that  this  adverse  effect  exists.  In  the 
absence  of  such  a  showing,  no  change  in 
the  GRAS  status  of  the  use  of  the 
ingredient  under  review  is  warranted. 

1.  Dental  Caries 

a.  Three  comments  asserted  that 
sucrose  consumption  is  cariogenic  i.e., 
associated  with  the  incidence  of  dental 
caries.  Another  conmient  argued  that  all 
fermentable  sugars  are  cariogenic. 
whether  they  are  added  to  food  or  occur 
naturally. 

The  agency  has  reviewed  these 
comments  and  agrees  that  sugars 
consumption  is  a  contributing  factor  in 
the  incidence  of  dental  caries.  The 
agency  finds  that  current  data  show  that 
sugars  that  are  fermentable  by 
cariogenic  bacteria  and  that  are  present 


in  normal  diets  do  contribute  to  the 
formation  of  plaque  and  dental  caries. 

These  fiindkigs  are  consistent  with 
those  of  the  Sekct  Committee,  which 
found  that  the  consumption  of 
sweeteners  contributes  to  the  formation 
of  dental  caries  in  the  general 
population. 

b.  Six  comments  questioned  the  role 
of  sugars  umsumption  in  the  formation 
of  dental  caries.  One  comment  cited 
data  [Refs.  9, 10,  and  11)  showing  that 
there  is  no  correlation  between 
consumption  of  highly  sugared  foods 
and  dental  caries  incidence.  Two  other 
comments  asserted  that  the  rate  of 
caries  formation  depends  upon  a 
number  of  variables  other  than 
consumption  of  sugars.  Other  comments 
cited  epidemiological  evidence  (Refs.  12 
and  13]  that  showed  that  there  has  been 
a  downward  trend  in  caries  formation 
during  the  past  decade,  while  sugar 
consumption  has  remained  stale  over 
the  same  period. 

The  agency  reviewed  these  comments 
and  agrees  that  caries  formation 
depends  on  a  number  of  variables,  and 
that  sugars  consumption  is  not  the  sole 
causative  factor  in  dental  caries. 
However,  the  agency  does  not  agree  that 
sugars  consumption  is  not  related  to 
dental  caries  formation. 

The  Task  Force  found  that  the 
scientific  literature  and  clinical  trials  do 
not  establish  a  clear  quantitative 
relationship  between  sugars 
consumption  and  dental  caries 
incidence.  The  cariogenicity  of  dietary 
carbohydrates  depends  on  the  duration 
of  food  contact  with  the  teeth  and  on  the 
presence  or  absence  of  other  food 
substances  that  can  modify  the 
cariogenic  potential  of  sugars.  Thus, 
there  is  no  apparent  simple  relationship 
between  the  sugars  content  of  food  and 
cariogenic  potential  (Ref.  3). 

The  Task  Force  report  confirmed  the 
Select  Conunittee's  finding  that  the 
etiology  of  dental  caries  is 
multifactorial,  with  dietary  factors  being 
only  one  of  the  three  major  groups  of 
factors  that  are  involved  in  the 
development  of  carious  lesions  (Refs.  1 
and  2).  These  factors  include  oral 
microbial  flora  (e.g.,  cariogenic  bacteria 
and  dental  plaque)  and  host  factors  (e.g., 
resistance  to  dental  decay  and  hardness 
of  tooth  surface),  as  well  as  dietary 
factors  such  as  the  residence  time  of 
fermentable  carbohydrate  and  plaque 
acidity  (Ref.  3).  However,  the  finding 
that  the  etiology  of  dental  caries  is 
multifactorial  is  not  inconsistent  with 
the  finding  that  a  relationship  exists 
between  sugars  consumption  and  dental 
caries  formation  because  sugars 
represent  a  ma)or  source  of  fermentable 
carbohydrates  in  the  diet. 


c.  Having  considered  the  comments 
and  the  Task  Foree  report,  the  agency 
finds  that  there  is  no  basis  for  any  more 
concern  about  the  association  between 
sugars  consumption  and  the  incidence  of 
dental  caries  than  that  expressed  in  the 
Select  CooiiBittee  report  This  finding  is 
based  on  two  factors: 

(1)  The  Task  Force  report  shows  that 
total  exposure  to  sweetners  has  not 
changed  since  the  Select  Committee 
report 

(2)  The  Task  Force  report  shows  that 
caries  incidence  in  the  United  States  has 
declined  in  the  past  decade.  The  data 
reviewed  in  the  Task  Force  report 
suggest  that  further  developments  in 
caries  prevention  should  augment  this 
decline  in  the  fntnre. 

Therefore,  despite  evidence  that 
consumption  of  sucrose,  com  sugar,  com 
syrup,  and  invert  sugar  is  associated 
with  dental  caries,  the  agmcy  does  not 
believe  it  appropriate  to  modify  the 
GRAS  status  (rf  these  ingredients. 

2.  Obesity 

Two  connnenls  claimed  that 
overconsumption  of  sucrose  causes 
obesity  but  provided  no  data  to  support 
the  assertion.  Six  comments  disagreed 
with  the  contention  that  obesity  is 
related  to  sugars  consumption.  Several 
comments  cited  data  (Refs.  14, 15,  and 
16)  to  refute  an  association  between 
sugars  consumption  and  obesity. 
Several  other  comments  asserted  that 
obesity  can  result  from 
overconsumption  of  any  caloric  source, 
and  that  the  most  important  factor  in 
obesity  is  the  balance  between  calorie 
intake  and  energy  expenditure. 

The  agency  has  reviewed  the 
comments  and  the  studies  cited  in  the 
comments. 

In  one  study.  Walker  studied  black 
and  white  teenagers  in  South  Africa  and 
determined  that  sugars  consumption  by 
teenagers  in  the  upper  percentile  for 
body  weight  was  comparable  to  sugars 
intake  in  the  lower  percentile  (Ref.  16). 
The  agency  finds  that  such  studies  tend 
to  argue  against  a  specific  role  for 
sugars  consumption  in  obesity. 

During  the  course  of  its  review,  the 
Task  Force  found  that  dietary 
manipulations  leading  to  increased 
caloric  intake  have  a  potential  for 
causing  increased  body  weight.  The 
Task  Force  also  found,  however,  that  the 
available  data  support  the  view  that 
sugars  do  not  have  a  unique  role  in  the 
etiology  of  obesity.  This  finding  of  the 
Task  Force  is  in  agreement  with  the 
finding  of  the  Sela:t  Committee,  which 
noted  that  excessive  consumption  of 
sucrose  may  contribute  to  obesity  as  a 
nonspecific  source  of  calories. 
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Thus,  the  agency  concludes  that  the 
available  data  indicate  that  excess 
sugars  consumption  may  contribute  to 
obesity  as  a  nonspecific  source  of 
calories  but  not  because  of  any  special 
property  of  sugars. 

3.  Glucose  Tolerance 

The  agency  received  several 
comments  related  to  disease  conditions 
that  are  characterized  by  abnormal 
responses  to  a  glucose  tolerance  test. 

This  induction  of  a  permanent  disease 
state  as  a  result  of  changes  in  glucose 
tolerance  brought  about  by  sugars 
consumption  would  be  of  concern 
because,  if  found,  such  changes  would 
implicate  dietary  sugars  intake  in  the 
etiology  of  diabetes  or  hypoglycemia. 
(Hypoglycemia  is  a  spectrum  of 
disorders  resulting  in  a  decline  of  blood 
sugar  either  after  fasting  or  after  the 
ingestion  of  a  meal.)  (Ref.  3). 

The  Select  Committee  was  of  the 
opinion  that  there  was  not  sufficient 
evidence  to  demonstrate  that  the 
consumption  of  sucrose,  com  sugar,  com 
syrup,  or  invert  sugar  caused  a 
deterioration  of  glucose  tolerance  in 
humans  (Refs.  1  and  2).  The  Task  Force 
also  found  no  persuasive  scientific' 
evidence  that  supports  the  contention 
that  current  use  levels  of  sugars  or 
sweeteners  directly  contribute  to  the 
development  of  abnormal  glucose 
tolerance  in  the  general  U.S.  population 
(Ref.  3). 

4.  Hypoglycemia 

One  comment  asserted  that  there  is  an 
association  between  hypoglycemia  and 
high  sugars  consumption,  and  three 
comments  claimed  that  there  is  not 
Neither  group  of  comments  cited  any 
data  to  support  its  position. 

One  comment  claims  that  the 
incidence  of  hypoglycemia  is  increasing 
but  provided  no  data  to  support  its 
assertion.  Other  comments  claimed  that 
hypoglycemia  is  a  rare  disorder,  and 
that  its  incidence  has  been  exaggerated. 
Several  comments  claimed  that  the 
incidence  of  hypoglycemia  is  unknown. 

The  agency  has  reviewed  these 
comments  as  well  as  the  reports  of  the 
Task  Force  and  the  Select  Committee 
and  agrees  that  there  is  no  evidence  that 
suggests  that  hypoglycemia  is  other  than 
a  rare  disorder.  The  agency  can  also 
find  no  evidence  that  the  incidence  of 
hypoglycemia  is  increasing. 

In  its  review,  the  Task  Force  found  a 
number  of  reports  on  human  behavior 
related  to  "reactive"  or  postprandial 
hypoglycemia  (decreased  blood  glucose 
after  eating)  (Ref.  3).  A  review  of  these 
reports  including  one  by  Harper  and 
Cans  (Ref.  17),  reveals  that  there  is  a 
lack  of  scientific  experimentation  and 


interpretable  data  upon  which  to  draw 
any  conclusions  about  the  relationship 
between  sugars  consumption  and 
hypoglycemia. 

Based  on  the  available  safety 
information,  the  agency  concludes  that 
there  is  insufficient  data  to  demonstrate 
an  association  between  sugars 
consumption  and  hypoglycemia  in  the 
general  population. 

5.  Diabetes 

Five  comments  asserted  that  there  is 
no  relationship  between  sugars 
consumption  and  diabetes.  These 
comments  cited  other  factors  in  the 
etiology  of  diabetes  such  as  genetics, 
immune  factors,  and  obesity.  Several 
comments  cited  obesity  as  a  major 
determinant  in  the  emergency  of  adult 
onset  diabetes. 

Several  comments  asserted  that 
control  of  diabetes  requires  restriction 
of  total  calorie  intake,  and  that  little 
scientific  basis  exists  for  singling  out 
sugars  for  restriction  in  the  diet  of 
diabetics  (Ref.  18). 

One  comment  suggested  that 
consumption  of  fructose  by  adult  onset 
diabetics  should  be  carefully  controlled. 
In  support  of  this  suggestion,  the 
comment  cited  data  showing  an  increase 
in  plasma  insulin  levels  in  rats  fed 
fructose  (Ref.  19),  as  well  as  data 
showing  a  decrease  in  insulin  sensitivity 
in  rats  fed  fructose  (Ref.  20).  The 
comment  also  cited  data  showing  a 
significant  reduction  in  both  insulin 
binding  to  isolated  monocytes  and 
insulin  sensitivity  in  humans  fed  1,000 
kilocalories  of  fructose  per  day  for  1 
week  (Ref.  21). 

Based  on  the  findings  of  the  Task 
Force,  the  agency  agrees  that  factors 
other  than  sugars  consumption  (such  as 
genetics  and  obesity)  are  important  in 
the  etiology  of  diabetes.  The  Task  Force 
report  reinforced  the  Select  Committee's 
finding  that  consumption  of  sugars  is  not 
a  causative  factor  in  diabetes  and  is 
related  to  the  onset  of  the  disease  only 
as  a  nonspecific  source  of  calories. 
Although  consumption  of  a  diet  with  a 
very  high  level  of  sugars  may  produce 
adverse  effects  on  glucose  tolerance  and 
insulin  metabolism,  the  current  level  of 
sugars  consumption  has  not  been  shown 
to  be  an  independent  risk  factor  for  the 
development  of  impaired  glucose 
tolerance  (Ref.  3).  The  agency  also 
agrees  that  control  of  diabetes  requires 
careful  monitoring  of  the  entire  diet  and 
not  just  the  monitoring  of  the  sugars 
content  of  the  diet. 

The  Task  Force  evaluated  the  data 
cited  by  the  comment  relating  to  plasma 
insulin  levels  and  insulin  sensitivity 
after  consumption  of  fructose  but  did 
not  find  that  the  data  supported  a 


limitation  of  fructose  in  the  diet  of 
diabetics.  The  Task  Force  considered 
the  data  showing  an  increase  in  plasma 
insulin  levels  in  rats  fed  fructose  (Ref. 
19).  It  found  that  because  of  the  high 
level  of  fructose  fed  (66  percent  of 
calories),  the  data  did  not  provide  a 
basis  on  which  to  estimate  threshold 
levels  of  fructose  consumption  for 
adverse  effects  on  blood  glucose,  insulin 
secretion,  and  tissue  insulin  sensitivity. 
Moreover,  the  Task  Force  concluded 
that,  because  of  the  fiaws  in  the  design 
of  this  study  and  of  the  excessive 
amounts  of  fructose  fed  to  the  animals, 
the  data  could  not  be  used  to  determine 
the  effects  of  fructose  consumption 
under  normal  conditions. 

With  regard  to  the  second  study  (Ref. 
20),  the  Task  Force  found  that  it  could 
not  determine  the  significance  of  the 
study's  findings  because  the  study  only 
lasted  7  days,  and  the  data  did  not 
provide  a  basis  on  which  to  determine 
whether  the  observed  effects 
represented  normal  adaptive 
mechanisms  that  are  reversible  or  were 
effects  associated  with  irreversible 
pathologic  processes. 

The  Task  Force  reviewed  studies 
investigating  the  effects  of  sugars 
(including  fructose)  consumption  on 
blood  glucose  and  insulin  level  in  human 
diabetics  (Ref.  21).  However,  the  Task 
Force  found  that  these  studies  did  not 
show  a  consistent  effect  from 
consumption  of  sugars  (or  from 
consumption  of  a  particular  sugar).  The 
Task  Force  noted  that  these  studies 
emphasize  the  importance  of  assessing 
the  glycemic  or  insulinogenic  effects  of 
diets  and  meal  plans  as  opposed  to 
single  dietary  components. 

The  agency  concludes  that  neither  the 
comments  nor  the  Task  Force  report 
demonstrated  that  sugars  consumption 
is  associated  with  the  etiology  of 
diabetes  in  any  way  other  than  <'is  a 
source  of  calories  that  can  contribute  to 
obesity,  which  is  associated  with  adult 
onset  diabetes. 

6.  Hyperlipidemia 

Two  comments  claimed,  based  on 
data  that  they  cited  (Refs.  22.  23.  and 
24),  that  high  sucrose  consumption 
produced  elevated  blood  lipid  levels 
(hyperlipidemia)  in  the  general 
population.  One  comment  also  cited 
data  to  show  that  sucrose  consumption 
had  a  greater  effect  in  elevating  blood 
lipid  levels  than  did  consumption  of 
other  simple  or  complex  carbohydrates 
(Refs.  22.  23.  and  24). 

One  comment  questioned  the 
significance  of  the  data  cited  to  link 
sucrose  consumption  with 
hyperlipidemia  (Refs.  25  and  26). 
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One  comment  asserted  that  the 
normal  consumption  of  nicrose  had  little 
or  no  effect  on  serum  tri^yceride  levels, 
but  the  comment  provided  no  data  to 
support  this  assertion.  Another  comment 
questioned  the  uniqueness  of  sucrose  of 
fructose  in  causing  hyperiipidemia  in 
humans.  This  comment  discounted  the 
rat  model  data  showing  effects  of 
fructose  consumption  because  rats 
metabolize  fructose  differently  than 
humans. 

The  Task  Force  found  that  studies  in 
animals  dnnonstrated  that  the  effect  of 
high  carbohydrate  or  high  sugars  diets 
(65  to  75  percent  of  caloric  intake)  on 
blood  lipids  depends  on  a  number  of 
fdctors,  including  species,  sex.  strain, 
duration  of  experiment  dietary  levels  of 
noncarbohydrate  components,  physical 
activity,  and  meal  patterns  (Ref.  3). 
These  findings  support  the  Select 
Committee's  finding  that  the  ability  of 
sucrose  or  fructose  to  modify  serum 
lipid  patterns  depends  on  the  animal's 
strain,  sex,  age,  and  species  and  on  the 
adaptation  response  of  the  animal  to 
prolonged  exposure  to  sugars  (Ref.  1). 

The  agency  acknowledges  that,  in 
some  of  the  animal  studies,  sucrose  and 
fructose  appear  to  be  associated  with 
the  elevation  of  blood  lipids.  However, 
the  agency  finds  that  it  cannot  make  a 
definitive  conclusion  about  the 
significance  of  this  apparent  association 
because  of  the  nimiber  of  variables  that 
have  an  impact  on  the  results.  Moreover, 
because  of  differences  in  metaboUsm 
between  experimental  animals  and 
humans,  it  is  difficult  to  extrapolate 
from  animal  experiments  to  humans. 

The  Task  Force  evaluated  the  possible 
role  of  dietary  carbohydrates  in  the 
regulation  of  blood  lipids  and 
lipoprotein  levels  in  humans.  It  found 
that  dietary  manipulations  can  cause 
changes  in  blood  Upid  levels  and  in 
lipoprotein  patterns.  The  Task  Force 
found  that  both  hi^  fat  and  high 
carbohydrate  diets  have  been  reported 
to  increase  serum  cholesterol  or 
triglyceride  levels.  However,  the  Task 
Force  also  reports  that  these  studies 
were  inconsistent.  In  some  studies,  high 
sucrose  or  high  fructose  intake  did  not 
lead  to  any  changes  in  serum 
cholesterol,  triglyceride,  or  lipoprotein 
patterns,  while,  in  others,  all  of  these 
parameters  were  affected  by  sugars 
consumption.  According  to  the  Task 
Force,  these  discrepancies  may  be  the 
results  of  differences  in  experimental 
protocols,  including  the  composition  of 
the  noncarbohydrate  components  of  the 
diet  of  the  subjects  and  the  duration  of 
the  study:  in  physical  activity  of  the 
study  subjects;  in  subjects'  genetic 
variability:  or  in  changes  in  the  subjects' 


body  wei^t  daring  the  coonie  of  die 
study.  AD  of  these  factors  have  been 
shown  to  taifhiaioe  Uood  li|rid  levds 
(Ref.  3).  Thus,  because  of  the  myriad  of 
factors  that  infloence  blood  liind  levels 
and  because  of  inconsistency  in  the 
results  from  different  experiments,  the 
agency  concludes  that  the  available 
data  are  not  adequate  to  demonstrate 
that  a  causal  relationship  exists 
between  levels  of  sugars  consumption 
and  blood  lipid  levels  in  the  normal 
population. 

7.  Carbohydrate  Sensitivity 

a.  Two  comments  asserted  that  a 
subpopulafion  exists  whose  serum  lipid 
levels  and  glucose  tolerance  parameters 
are  more  affected  by  sugars 
consumption  than  are  those  of  the 
general  population.  The  comments  cited 
studies  (Ref.  3)  on  the  effects  of  diet  on 
glucose  tolerance  and  blood  lipid  levels 
in  individuals  classified  as 
"carbohydrate  sensitive." 

One  comment  cited  data  to  support 
the  contention  that  this  carbohydrate- 
sensitive  subpopulation  (as  defined  in 
the  studies)  may  constitute  9  to  17 
percent  of  the  U.S.  population  (Refs.  27 
and  28).  Although  no  comments 
questioned  the  existence  of  this 
subpopulation.  one  comment  claimed 
that  the  size  of  this  population  (as 
defined  by  the  studies  cited  above)  has 
been  exaggerated. 

One  comment  cited  studies  showing 
that  a  small  segment  of  the  population  is 
carbohydrate-sensitive,  a  condition  that 
is  characterized  by  greater  serum  insulin 
and  glucose  response  to  sucrose  load 
than  that  occurs  in  normal  individuals 
(Ref.  29).  Based  on  these  studies,  the 
comment  suggested  that  sugars 
consumption  might  present  an  increased 
risk  of  diabetes  for  carbohydrate- 
sensitive  individuals. 

Several  comments  claimed  that  the 
consumption  of  hi^  levels  of  fructose 
and  sucrose  (but  not  lower  leveb) 
caused  abnormal  serum  lipid  levels  in 
carbohydrate-sensitive  individuals.  One 
comm^  cited  data  to  support  this  claim 
(Refs.  30  and  31). 

Two  comments  suggested  a  possible 
association  between  hyperiipidemia  and 
normal  sucrose  consumption  in 
carbohydrate-sensitive  individuals.  The 
comments  claimed  that  data  showing 
hyperiipidemia  in  carbohydrate- 
sensitive  individuals  after  high  sucrose 
consumption  are  evidence  of  this 
association  (Ref.  30).  and  that  these 
individuals  are  at  greater  risk  than  the 
general  population  at  developing  heart 
disease.  However,  several  other 
comments  claimed  that  carbohydrate 
sensitivity  has  not  been  shown  to  be  a 


significant  factor  fn  the  etiology  of 
coronary  heart  disease. 

The  agency  has  reviewed  these 
comments  and  the  reports  of  the  Task 
Force  sand  the  Select  Commfttee.  The 
agency  finds  that  the  significance  of 
"carbohydrate  sensitivity"  is  difficult  to 
assess  because  various  authors  use 
different  definitions  of  "carbohydrate 
sensitivity"  and  do  not  establish  any 
relationship  between  the  "carbohydrate 
sensitivit]^  observed  in  their  study  and 
a  well-defined  disease  condition.  For 
example,  carbohydrate-sensitive 
individuals,  as  defined  in  the  initial 
stiidies  cited  by  the  comments  (Refs.  22 
and  27],  are  individuals  without  overt 
disease  who  have  the  combination  of 
elevated  serum  triglyceride  levels 
(above  150-200  milligrams  per  deciliters] 
and  an  exaggerated  insulin  resptmse  (2.5 
to  4  times  normal)  to  oral  sucrose  loads. 
But  the  study  provided  no  data  to  link 
these  individuals  with  subsequent  onset 
of  diabetes. 

One  study  (ReL  22)  cited  by  a 
comment  associates  "carbohydrate 
sensitivity"  with  type  IV 
hyperlipoproteinemia.  However,  the 
study  provides  no  data  to  substantiate 
the  connection.  This  comment  also  cited 
data  from  this  study  (Ref.  22)  to  suggest 
that  "carbohydrate  sensitive" 
individuals  are  at  increased  risk  in 
developing  diabetes.  However,  the  study 
provided  no  connection  between 
"carbohydrate  sensitivity"  with  the 
subsequent  development  of  diabetes. 
Furthermore  while  preiabetics  may 
exhibit  hyperinsulinemii.  /esponses  to 
carbohydrate  meals,  the  sulraequent 
development  of  diabetes  in  these 
individuals  has  not  been  Unked  to  the 
ingestion  of  carbohydrate  but  rather  to 
obesity  and  other  factors  (Rei  3). 

In  its  review,  the  Task  Force  was    j 
unable  to  confirm  the  frequency  of 
occurrence  of  carbohydrate  sensitivity 
in  the  U.S.  population  (alleged  to  be  9  to 
17  percent)  or  the  significance  of  the 
occurrence  of  carbohydrate  sensitivity 
to  the  development  of  a  disease 
condition.  The  frequency  of  occurrence 
figures  (9  and  17  percent)  cited  by  the 
comment  were  based  on  the  results  of 
two  studies  (Refs.  27  and  28, 
respectively)  that  investigated  the  blood 
lipid  patterns  of  free-living  populations 
without  overt  disease  and  identified 
subgroups  within  these  populations  that 
had  blood  lipid  patterns  that  fell  into 
one  of  five  types  of 

hyperlipoproteinemia  (as  defined  by  the 
authors  of  the  studies).  The  populations 
studied  were  relatively  small  (1,118  and 
1,301 — Refs.  27  and  28.  respectively), 
and  the  studies  provided  no  data  to 
demonstrate  that  these  populations 


were  representative  of  the  U.S. 
population  as  a  whide.  Fiuifaetmore,  the 
blood  lipid  parameters  used  to  define 
type  IV  hyp!.*;lipoproteinemia,  which  the 
comment  identified  as  "carbohydrate 
sensitivity,"  differed  between  the  two 
studies  and  also  differed  from  the 
parameters  used  in  Ref.  22,  which  was 
also  cited  by  the  comment.  Finally,  one 
of  the  studies  (Ref.  27)  acknowledged 
that  the  relationship  between  tjrpe  IV 
hyperlipoproteinemia  as  defined  in  that 
study  and  premature  coronary 
atherosclerosis  is  not  well  defined. 

The  Task  Force  found  that 
carbohydrate  sensitive  individuals  have 
a  genetic  predisposition  to  exaggerated 
insulin  responses  and  elevated  blood 
lipids  with  sucrose  loading.  However, 
the  studies  of  high  sucrose  diets 
included  several  confounding  variables, 
one  of  which  was  use  of  a  gorging 
pattern  of  sucrose  ingestion  (Ref.  3). 
This  pattern  appeared  to  be  necessary 
to  elicit  the  response  to  sucrose. 
Furthermore,  the  Task  Force  found  no 
evidence  to  show  that  prolonged  high 
dietary  sugars  consumption  will  result  in 
the  development  of  diabetes  mellitus  in 
carbohydrate-sensitive  individuals. 

The  "Task  Force  questioned  the 
relevance  of  data  showing  abnormal 
serum  lipid  levels  in  carbohydrate- 
sensitive  individuals  after  consuming 
high  levels  of  sucrose  and  fructose  to  the 
evaluation  of  health  effects  of  normal 
sugars  consumption  in  healthy 
individuals.  The  studies  with  sucrose 
had  the  same  major  problems  as  the 
studies  on  insulin  response,  including 
the  gorging  pattern  of  ingestion  (Ref.  29). 

In  contrast,  the  study  with  friictose 
employed  a  conventional  meal  pattern. 
In  this  study  (Ref.  31),  plasma 
triglycerides  increased  significantly  in 
carbohydrate-sensitive  subjects  but  not 
in  healthy  controls  after  consumption  of 
7.5  and  15  percent  dietary  fructose. 
However,  under  these  conditions, 
plasma  cholesterol  and  LDL-cholesterol 
increased  in  both  groups.  The  Task 
Force  concluded  that  before  the 
significance  of  this  study  could  be  fully 
evaluated  relative  to  atherogenic  risk, 
additional  studies  are  needed  to 
compare  the  observed  effects  of  fructose 
with  those  occurring  with  other  dietary 
sugars.  The  Task  Force  said  that  these 
studies  should  be  carefully  controlling 
for  other  dietary  variables  and  for 
factors  such  as  body  mass  index. 

b.  One  comment  questioned  the 
applicability  to  humans  of  the  animal 
model  used  in  some  studies  to 
demonstrate  carbohydrate  sensitivity. 
The  comment  also  questioned  the 
relevance  of  data  itom  the  experimental 
animals  fed  high  levels  of  sucrose  to 
normal  human  consumption  of  sugars. 


The  agency  agrees  «vith  this  comment. 
Some  of  the  cmimal  data  cited  by  the 
comment  suggest  the  possibility  that 
consumption  of  sugars  at  high  dietary 
levels  may  resuh  in  an  elevation  of 
semm  cholesterol  and  low-dezuity 
lipoprotein  and  decreased  insulin 
sensitivity.  However,  the  Task  Force 
found  that  clinical  studies  involving 
human  sublets  show  no  definitive 
relationship  between  sugars 
consumption  and  these  effects  (Ref.  3). 
Extrapolation  of  results  from  animal 
studies  to  humans  is  complicated  by  the 
differences  that  exist  in  sugar 
metabolism  between  some  of  the 
animals  tested  and  humans,  'die  lack  of 
a  dose-response  relationship,  and  the 
presence  of  other  factors  that  influence 
glycemic  responses.  Clinical  studies  that 
were  conducted  with  normal  humans 
and  that  were  designed  to  evaluate  the 
effect  of  current  levels  of  sugars 
consumption  on  serum  parameters  {i.e., 
cholesterol,  low-density  lipoproteins, 
and  insulin  sensitivity)  did  not  show  any 
effect  (Ref.  3). 

c.  The  agency  finds  that  although 
there  is  evidence  that  a  subset  of  the 
U.S.  population  experiences  an 
elevation  in  serum  lipids  in  response  to 
a  sucrose  load,  the  data  do  not  «8tablish 
the  size  of  this  subset.  Furthermore, 
based  on  the  Task  Force  report,  the 
agency  finds  that  the  available  data  do 
not  demonstrate  diat  sugars  (including 
fructose),  at  current  levels  of 
consumption,  had  any  different  effects 
than  other  carbohydrates  in  inducing 
abnormal  insulin  and  lipid  levels  in 
carbohydrate-sensitive  individuals. 
Sugars  have  not  been  shown  to  present 
an  increased  risk  of  diabetes  or 
coronary  heart  disease  in  this 
population. 

8.  Hypertension 

Two  comments  asserted  that  high 
sucrose  diets  are  linked  to  hypertension. 
One  comment  cited  studies  in  humans, 
spider  monkeys,  and  rats  to  support  this 
assertion  (Refs.  32.  33,  and  34). 

Four  comments  asserted  that  the  link 
between  sucrose  consimiption  (either 
alone  or  in  combination  with  salt)  and 
hypertension  is  speculative.  Several 
comments  cited  other  data  that  showed 
no  association  between  sucrose 
consimiption  and  hypertension  (Refs.  35 
and  36). 

The  agency  does  not  agree  that  sugars 
(including  sucrose)  consiunption  is 
linked  to  hypertension.  In  Sprague- 
Dawley  rats,  very  high  levels  of  sucrose 
in  the  diet  can  cause  a  slight  rise  in  the 
systolic  blood  pressure.  This  rise  in 
blood  pressure  is  more  pronounced 
when  high  levels  of  sodium  chloride  are 
also  included  in  the  diet.  The  interactive 


effects  of  other  potentially  important 
dietary  factors,  such  as  calcium, 
potassium,  chloride,  or  fatty  acids 
intake,  have  not  been  systematically 
examined. 

Spontaneously  hypertensive  rats 
developed  higher  blood  pressures  with 
consumption  of  sucrose.  The  blood 
pressure  increases  from  dietary  sugcrose 
and  sodium  in  these  rats  were  additive. 
However,  in  Wistar  lats,  blood  pressure 
was  not  affected  by  ingestion  of  high 
levels  of  sucrose,  although  it  was 
affected  by  ingestion  of  high  levels  of 
sodium  chloride.  These  findings  su^^ort 
the  likelihood  that  the  effect  of  sucrose 
on  blood  pressure  is  species  and  strain 
specific  and  that  in  normal  rats,  the 
effect  is  dependent  on  high  dietary 
levels  of  sodium  chloride. 

There  is  also  some  indication  that  at 
least  some  of  the  effects  of  sucrose  on 
blood  pressure  are  the  result  of 
increased  body  weight.  Two  studies  in 
monkeys  reported  increased  blood 
pressure  as  a  result  of  consumption  of 
diets  with  very  high  sucrose  or  high 
sucrose  plus  sodium  chloride  contents. 
In  both  studies,  the  body  weights  also 
increased  during  the  experimental 
period,  supporting  the  possibility  that 
the  observed  effect  on  blood  pressure 
was  related  to  the  body  weight  increase 
and  not  specifically  to  sucrose. 

No  data  are  available  conoeming  the 
possible  influence  of  long-term  high 
sucrose  consumption  on  blood  pressure 
in  humans.  In  normal  human  subjects, 
some  sugars  seem  to  have  an  acute,  and 
possibly  transient,  effect  on  natriuresis 
(excretion  of  abnormal  amounts  of 
sodium  in  the  urine).  There  is,  however, 
no  correlation  between  the  potency  of 
sugars  as  antinatriuretic  agents  and 
sugars'  effect  on  blood  pressure. 

Based  on  its  review  of  all  the  existing 
data,  the  Task  Force  found  no 
convincing  evidence  to  support  the 
contention  that  current  dietary  intakes 
of  sugars  contribute  to  the  development 
of  hypertension  (Ref.  3).  The  Select 
Conunittee.  in  its  report  on  sucrose, 
reviewed  preliminary  data  from  a 
human  study  concerning  the  relationship 
between  high  sucrose  diets  and  elevated 
blood  pressure.  The  Select  Committee 
found  the  data  inadequate  to  draw  any 
substantive  conclusions  (Ref.  1).  Based 
on  these  findings,  the  agency  concludes 
that  ciurent  data  are  inadequate  to 
establish  a  causal  relationship  between 
sugars  consumption  and  hypertension. 

9.  Cardiovascular  Disease 

a.  One  comment  hypothesized  that 
diabetes  and  atherosclerotic  disease  are 
linked  by  h3rperinsulini8m.  The  comment 
suggested  that  sucrose  consumption  may 
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affect  atherosclerotic  disease  by  raising 
blood  insulin  levels  and  cited  data 
showing  effects  of  sucrose  consumption 
on  blood  insulin  levels  (Ref.  37). 

The  agency  does  not  agree  with  the 
comment.  The  Task  Force  noted  that  the 
major  risk  factors  for  cardiovascular 
disease  identified  by  epidemiological 
studies  include  sex.  positive  family 
history  of  hypercholesterolemia, 
elevated  low-density  lipoprotein 
fraction  of  lipoproteins,  hypertension, 
obesity,  diabetes,  cigarette  smoking,  and 
physical  inactivity.  Among  these, 
hyperlipidemia,  hypertension,  obesity, 
and  diabetes  have  a  potential  link  with 
dietary  practice,  including  the  levels  of 
dietary  cholesterol  and  fat  and  the  ratio 
of  polyunsaturated  to  saturated  fats. 

Although  some  animal  data  support 
the  contention  that  dietary 
manipulations  involving  sugars  may 
potentiate  risk  factors  for 
cardiovascular  disease  such  as 
hypertension,  hypercholesterolemia,  and 
insuUn  resistance,  the  Task  Force  found 
that  these  relationships  are  less  clear  in 
studies  in  human  populations  (Ref.  3]. 
Changes  in  serum  lipids  in  response  to 
sugars  ingestion  were  reported  in  short- 
term  animal  and  clinical  experiments 
(Ref.  3).  However,  the  Task  Force 
considered  these  changes  to  be  of 
limited  significance  because  the 
observed  changes  were  transient  and 
disappeared  with  prolonged  exposure  to 
high  sugar  diets.  The  mechanism  for  this 
apparent  adaptation  to  changes  in 
dietary  composition  is  poorly 
understood. 

In  a  1-year  study  of  pigs  (Ref.  38], 
there  were  no  indications  of 
cardiovascular  pathological  processes 
as  a  result  of  high  sucrose  consumption. 
This  fmding  is  important  because  the  pig 
is  generally  considered  to  be  an 
excellent  model  for  dietary  requirements 
and  metabolic  processes  in  the  human. 
The  dietary  levels  of  sugars  in  the  pig 
study  were  substantially  higher  than  the 
current  level  of  sugars  consumption  by 
the  general  population. 

b.  Four  comments  asserted  that  there 
is  no  convincing  epidemiological  or 
clinical  evidence  of  a  relationship 
between  sucrose  consumption  and 
coronary  heart  disease.  Several 
comments  claimed  that  the  known  risk 
factors  in  the  development  of  heart 
diseases  were  unrelated  to  sugars 
consumption. 

The  agency  agrees  with  these 
comments.  The  Task  Force  found  that 
no  epidemiological  or  clinical  survey 
evidence  that  would  establish  a  link 
between  sugars  intake  and 
cardiovascular  disease  had  been 
reported  since  the  Select  Committee 
review  of  the  safety  of  sucrose  (Ref.  1). 


Accordingly,  the  Task  Force  concluded 
that  there  is  no  credible  evidence  that 
dietary  sugars  are  an  independent  risk 
factor  for  coronary  artery  disease  in  the 
general  population  (Ref.  3). 

The  Select  Committee  report  did  not 
estabhsh  that  sugars  consumption  is  a 
primary  dietary  factor  in  the  etiology  of 
cardiovascular  disease.  The  Select 
Committee  emphasized  that  the  primary 
dietary  factors  involved  in  the  etiology 
of  the  disease  are  the  nature  and 
amount  of  fat  in  the  diet. 

c.  Based  on  its  review  and  evaluation 
of  the  comments  and  the  reports  of  the 
Select  Committee  and  the  Task  Force, 
the  agency  concludes  that  current  data 
do  not  support  the  contention  that 
sugars  are  a  primary  or  an  independent 
risk  factor  for  cardiovascular  disease 
such  that  the  reduction  in  current  levels 
of  sugars  intake  in  the  general 
population  would  reduce  the  nsk  of  this 
disease. 

10.  Nutritional  Deficiencies 

a.  One  comment  asserted  that  current 
levels  of  sucrose  consumption  may 
cause  nutritional  deficiencies  and 
suggested  limiting  oonsumption  of 
sweeteners  in  any  form  in  which  they 
are  not  combined  with  significant 
proportions  of  other  foods  of  high 
nutritive  value.  The  comment  cited  two 
studies  in  support  of  its  arguments  (Refs. 
39  and  40).  One  study  showed  thiamine 
deficiencies  in  certain  populations  when 
diets  high  in  "empty  calories"  are 
consumed,  and  the  other  study  showed 
riboflavin  deficiency  in  an  urban 
teenage  population  that  relies  heavily  on 
snack  food. 

The  agency  has  considered  this 
comment  along  with  the  references  cited 
and  the  reports  of  the  Task  Force  and 
the  Select  Committee.  In  its  report,  the 
Task  Force  determined  that  any  serious 
and  sustained  disturbance  of  the  dietary 
balance  has  the  potential  to  cause 
nutritional  deficiencies,  but  that  sucrose 
and  other  sweeteners  do  not  have  a 
unique  ability  to  cause  such  a 
disturbance  (Ref.  3).  The  Select 
Committee  found  that  sucrose  intake  in 
excessive  amounts  could  have  an  effect 
on  intake  of  other  nutrients  and  could 
result  in  a  nutrient  imbalance  (Ref.  1). 
The  agency,  however,  cannot  prevent 
consumers  from  adopting  poor  diets. 

The  Task  Force  concluded  that  the 
studies  cited  by  the  comments  to  show 
that  sugars  consumption  caused 
deficiencies  in  certain  vitamins  can  also 
be  interpreted  as  demonstrating  the 
failure  of  the  test  population  (teenagers) 
to  consume  foods  that  are  rich  in 
riboflavin  and  thiamine  (Ref.  3).  The 
vitamin  deficiency  can  be  seen  not  as  a 
result  of  sucrose  consumption  per  se  but 


as  a  result  of  diet  selection.  Supporting 
this  view  is  the  fact  that  the  Task  Force 
found  no  firm  evidence  that  sugars 
interfere  with  the  bioavailability  of 
vitamins,  minerals,  or  trace  nutrients 
(Ref.  3).  Thus,  under  ordinary  conditions 
of  use.  there  is  no  evidence  that  sugars 
cause  vitamin  deficiencies. 

b.  Five  comments  asserted  that  sugar 
consumption  does  not  cause  nutritional 
deficiencies.  Three  comments 
questioned  the  validity  of  the  results  of 
the  studies  cited  above  because  of 
design  deficiencies  in  those  studies. 
Other  comments  stated  that  it  is  the 
absence  of  nutrients  in  the  diet  that 
causes  nutritional  deficiencies.  One 
comment  cited  an  article  that  it  claimed 
contained  data  that  suggested  that 
sucrose  consumption  could  have  a 
positive  effect  on  nutrient  availability 
because  sucrose  can  be  used  as  a 
vehicle  for  vitamin  enrichment  (Ref.  41). 
The  agency  evaluated  the  article  cited 
in  the  latter  comment.  This  article 
generally  addressed  sucrose  as  a  vehicle 
for  fortification  but  did  not  provide 
convincing  evidence  that  sucrose 
actually  enhanced  the  uptake  of  these 
nutrients.  Therefore,  this  article  does  not 
provide  an  adequate  basis  for 
concluding  that  sucrose  has  a  positive 
effect  on  nutrient  availability. 

The  Select  Committee  in  its  report  on 
sucrose  found  that  overconsumption  of 
sucrose  could  possibly  result  in  dietary 
imbalances  (Ref.  1).  The  Select 
Committee  also  found  that  it  is  possible 
that  some  individuals  who  consume 
excessive  amounts  of  sucrose  may 
exclude  adequate  amounts  of  other 
foods  that  furnish  required  nutrients. 
However,  these  individuals  do  not 
represent  the  normal  population. 

c.  The  agency  concludes  that  any 
sustained  disruption  of  dietary  balance 
has  the  potential  to  cause  nutrient 
deficiencies,  but  that  sweeteners  do  not 
have  a  unique  ability  to  cause  dietary 
imbalances.  This  conclusion  is  in 
agreement  with  findings  reported  in  the 
Select  Committee  reports.  The  agency 
further  concludes  that  neither  the 
comments  nor  the  Task  Force  report 
demonstrated  that  there  is  a  unique 
relationship  between  sugars 
consumption  and  nutritional 
deficiencies. 

11.  Behavior 

One  comment  suggested  possible 
behavioral  effects  from  sugars 
consumption  and  suggested  that  the 
effects  of  sugars  consumption  on 
hyTJOglycemia.  which  may  affect 
behavior,  be  investigated.  This 
comment,  however,  did  not  provide  any 
data  to  support  the  suggestion.  Five 


commentB  claimed  that  the  available 
data  do  not  demonstrate  an  association 
between  Bucroae  consiunption  and 
hyperactive  behavior  (i.e..  attention- 
deficit  disorder)  in  either  hyperkinetic  or 
normal  children. 

The  agency  has  reviewed  the 
comments  relative  to  sugars 
consumption  and  behavior.  The  agency 
notes  thJat  several  scientific  conferences 
on  diet  and  behavior  (Refs.  46  and  47) 
have  reviewed  the  effects  of  foods  on 
behavior  since  the  Select  Committee's 
reviews  in  197B.  General  scientific 
concerns  have  centered  on:  (1)  The 
efl^ects  of  sugars  consumption  on 
neurotransmitter  concentrations  in  the 
central  nervous  system  and  on  behavior 
in  animals;  (2)  the  effects  of  sugars  on 
human  behavior  (principally 
hyperactivity,  i.e.,  attention-deficit 
syndromes  in  children);  and  (3)  the 
influence  of  sugars  consumption  on 
appetite,  hunger,  and  food  consumption. 
Sucrose  has  l)een  a  central  focus, 
although  limited  data  exist  for  the  other 
sugars. 

A  number  of  the  reports  on  human 
behavior  relate  to  "reactive"  of 
postprandial  hypoglycemia,  which  is 
marked  by  decreased  blood  glucose 
after  eating  and  is  associated  with  a 
characteristic  group  of  cUnical 
symptoms  (sweating,  palpitation, 
piioerection,  trembling,  and  other  stress 
symptoms)  coincident  with  the  low  level 
of  plasma  glucose  and  subsiding  as 
glucose  levels  rise.  Reactive 
hypoglycemia  has  been  reported, 
particularly  in  the  psychological 
literature  and  the  lay  press,  to  be 
correlated  with  a  wide  range  of 
behavioral  and  mood  changes  in  adults, 
including  difficulty  in  thinking, 
depression,  irritability,  and  neurological 
disturbances. 

The  Task  Force  reported  that  there  is 
a  paucity  of  well-controlled  scientific 
studies  on  this  subject  (Ref.  3).  With 
respect  to  the  well-controlled  studies 
that  do  exist,  the  Task  Force  concluded 
that  there  is  no  substantial  evidence 
that  the  consumption  of  sugars  is 
responsible  for  adverse  behavioral 
changes  in  children  or  in  adults  (Ref  3). 

Based  on  the  data  available  to  the 
Task  Force,  the  agency  concludes  that: 

(1)  There  is  no  conclusive 
experimental  evidence  that  sugars 
consumption  causes  significant  dianges 
in  the  behavior  of  children  or  adults. 
While  some  authors  have  reported  a 
correlation  between  sugars  consumption 
and  behavioral  changes  such  as 
hyperactivity,  restlessness,  and 
distractibility  in  children,  these  studies 
were  in  many  cases  poorly  controlled. 
Other  investigations,  working  under 
more  controlled  condilions,  have  failed 


to  demonstrate  increased  activity  or 
have  demonstrated  instead  drowsiness 
and  decreased  activity. 

(2)  The  suggestion  that  reactive 
hypoglycemia  is  correlated  with 
behavioral  or  mood  changes  likewise 
cannot  be  substantiated  by  available 
experimental  e\'idence.  The  possibility 
cannot  be  ruled  out  that  a  relatively 
small  group  of  individuals  may  react 
idiosyncratically  to  sugars  consumption. 
However,  there  is  no  scientifjcally 
validated  evidence  demonstrating  that 
current  levels  of  sugars  consumption 
adversely  affect  behavior. 

12.  Sucrose  and  Caffeine 

One  comment  suggested  that  caffeine 
and  sucrose  act  synergistically  on 
behavior.  Three  comments,  however, 
asserted  that  diere  are  no  data  that 
demonstrate  that  sucrose  and  caffeine 
have  such  an  effect  on  behavior. 

The  agency  has  reviewed  these 
comments  and  notes  the  absence  of  data 
on  this  subject.  The  agency  finds  that 
there  is  no  scientific  basis  for  suggesting 
that  sugars  and  caffeine  consumption 
would  have  synergistic  effect  on 
behavior. 

13.  Brain  Neurochemistiy 

One  comment  suggested  that  sucrose 
may  affect  behavior  by  altering 
neurotransmitter  levels  in  the  brain  and 
cited  data  showing  a  link  between  high 
carbohydrate  meals  and  increased  brain 
serotonin  levels  (Refs.  42  and  43). 
Another  comment  asserted  that  there 
are  no  data  that  establish  a  connection 
between  behavior  and  brain  serotonin 
levels,  and  that  this  alleged  connection 
is  merely  conjectural. 

The  agency  has  reviewed  these 
comments.  The  Task  Force  determined 
that  some  evidence  exists  from  animal 
studies  that  high  levels  of  intake  of 
carbohydrates  (including  sugars)  may 
modify  the  transport  of  amino  acid 
precursors  of  neurotransmitters  into  the 
brain  and  may  alter  neurotransmitter 
levels  in  the  brain  (Ref  3).  The  Task 
Force  also  found  that  the  ability  of  the 
changes  ip  neurotransmitter  levels  to 
modify  behavior,  although  speculated 
upon,  has  not  been  shown  by  controlled 
clinical  or  preclinical  experiments  (Ref 

3). 

The  Task  Force  concluded  that  the 
ability  of  dietary  sugars  intake  to  modify 
behavior  through  effects  on  central 
nervous  system  neurotransmitter 
metabolism  has  not  been  demonstrated 
(Ref  3). 

The  agency  finds  that,  considered 
together,  the  comments  and  the  Task 
Force  report  do  not  provide  any  basis 
for  substantive  health  concerns  about 


sugars  consumption  and  behavior  that 
would  call  into  question  the  GRAS 
status  of  the  use  of  com  sugar,  com 
syrup,  invert  sugar,  and  sucrose. 

14.  Consumption 

a.  One  comment  made  several 
assertions  regarding  the  current  level  of 
sweetener  consumption.  The  comment 
stated  that  the  average  American 
consumes  2  pounds  of  refined 
sweeteners  a  week,  and  that  refined 
sweeteners  constitute  one-fifth  of  the 
American  diet.  It  stated  that  a  study 
showed  that  some  10-year-olds 
consumed  up  to  48  percent  of  their  total 
calories  as  refined  sweeteners  (Ref  35). 

The  agency  disagrees  with  the 
conclusions  that  the  comment  drew  from 
the  data  on  current  levels  of  sweetener 
consumption  by  the  American 
population.  Specifically,  the  agency  does 
not  agree  that  the  average  American 
consumes  2  pounds  of  sweeteners  per 
week.  This  figure  appears  to  be  based 
on  USDA  disappearance  data.  It  is  an 
overestimate  of  intake  and  would  be  a 
misuse  of  these  data.  The  USDA  per 
capita  disappearance  data  represent 
approximate  estimates  of  the  total 
amount  of  sweeteners  available  for 
consumption  by  the  U.S.  population. 
These  data  do  not  account  for  the  losses 
and  wastes  of  sweeteners  that  occur 
between  the  time  the  sweeteners  are 
shipped  from  manufacturers  and  the 
time  they  are  actually  consumed. 
However,  these  data  are  useful  for 
estimating  trends  of  sugars  consumption 
over  the  years. 

The  agency  estimates,  based  on 
USDA  Nationwide  Food  Consumption 
Survey  data,  that  the  average  American 
consumes  less  than  1  pound  of  added 
sugars  per  week  (Ref  3).  In  evaluating 
the  comment's  assertion  that  one-fifth 
(20  percent)  of  the  American  diet 
consists  of  sweeteners,  the  agency  noted 
that  this  level  of  calorie  intake  from 
sugars  added  to  the  diet  approximates 
the  90th  percentile  intakes  in  the  United 
States.  The  Task  Force  estimated  (Ref 
3)  that  average  consumers  obtain  only 
11  percent  of  total  calorie  intake  from 
added  sugars. 

The  agency  has  reviewed  the 
reference  (Ref  35)  cited  by  the  comment 
to  support  its  assertion  that  some  10- 
year-olds  consume  up  to  48  percent  of 
calories  as  refined  sweeteners.  FDA 
could  not  confirm  this  figure  from  the 
reference  because  the  reference 
reported  the  amount  of  calories  from 
total  sugars  (including  both  naturally 
occurring  sugars  and  sugars  added  to 
foods)  and  not  the  amount  from  added 
sweeteners  only,  as  claimed  by  the 
comment. 
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The  agency  concludes  that  the 
comment  did  not  provide  valid  evidence 
to  support  its  claim  thct  the  current  level 
of  sugars  consiunption  is  higher  than 
that  estimated  by  the  Task  Force. 
Therefore,  the  agency  finds  that  there  is 
no  basis  for  modifying  the  Task  Force's 
estimate  of  sugars  consumption  in 
response  to  this  comment. 

b.  Three  comments  addressed  changes 
in  sweetener  consumption  over  time. 
One  comment  stated  that  consumption 
of  reHned  sweeteners  has  risen  50 
percent  (from  a  level  of  12  percent  to  a 
level  of  18  percent  of  calories)  since 
1910.  However,  another  comment 
asserted  that  a  comparison  of  today's 
reHned  sweetener  consumption  wiih 
that  of  1910  is  without  significance 
because  of  changes  in  lifestyles.  Two 
comments  presented  USDA 
disappearance  data  on  sweetener 
availability.  One  comment  asserted  that 
sweetener  consumption  increased  from 
1900  to  1920  and  remained  relatively 
constant  from  1920  to  1980.  This 
comment  also  argued  that  recent  data 
showed  a  downward  trend  in  sucrose 
consumption  and  an  increase  in  com 
sweeteners  consumption  (Ref.  44).  The 
other  comment  asserted  that  total 
sweetener  intake  has  been  constant 
from  1970  through  1985. 

The  agency  agrees  that  per  capita 
disappearance  of  sweeteners  shows  a 
trend  toward  increased  consumption  of 
sweeteners  since  1910,  the  overall 
increase  being  about  50  percent. 
However,  the  agency  finds  that  there 
was  a  relatively  steep  increase  between 
1910  and  1930,  but  that  during  the  period 
from  1930  to  1970,  the  availability  of 
sweeteners  showed  only  a  small  overall 
increase  with  considerable  yearly 
fluctuations  (Ref.  3).  Most  importantly, 
the  data  show  that  the  availability  of 
sweeteners  remained  fairly  constant 
from  1970  through  1985  (Ref.  3), 
suggesting  that  total  sweetener 
consumption  has  remained  relatively 
constant  since  the  review  by  the  Select 
Committee. 

The  agency  concludes  that  the 
comments  have  not  presented  new  data 
that  show  a  significant  increase  in 
sweetener  consumption  that  would  call 
into  question  the  safety  of  the  current 
use  of  sweeteners.  Therefore,  the  agency 
finds  that  these  comments  do  not 
provide  any  reason  to  modify  the  Task 
'    Froce  conclusions  on  the  trends  in 
sweetener  usage. 

c.  One  comment  asserted  that 
American  consumption  of  sweeteners  is 
excessive  and  is  associated  with  various 
health  problems.  The  comment  made 
several  allegations  and  cited  the  data 
discussed  above  on  current  levels  of 
sweetener  consumption  and  the  50 


percent  rise  in  sweetener  consumption 
since  1910  to  support  its  assertions 
concerning  overconsumption  of 
sweetener  (Ref.  8).  Two  comments 
responded  to  the  allegation  of 
overconsumption  of  sweeteners  by 
showing  (through  the  trend  data  on 
sweetener  availability  discussed  above) 
that  total  sweetener  consumption  has 
remained  relatively  constant. 

"The  agency  finds  that  none  of  the 
comments  provided  data  that  were 
relevant  to  proving  or  disproving  the 
alleged  overconsumption  of  sweeteners 
by  the  U.S.  population.  The  two  sets  of 
data  addressed  either  some  absolute 
measure  of  current  consumption  or 
trends  in  consumption,  i^either  set  of 
data  establishes  that  the  current  level  of 
sweetener  consumption  by  the  U.S. 
population  is  associated  with  a  health 
risk. 

d.  Based  on  these  assessments,  the 
agency  concludes  that,  with  the 
exception  of  effects  of  sweetener 
consumption  on  dental  caries  formation, 
current  levels  of  sweetener  consumption 
do  not  constitute  "overconsumptions." 

Therefore,  the  agency  finds  that  the 
comments  did  not  provide  a  basis  to  call 
into  question  the  Select  Committee's 
conclusions  on  the  safety  of  com  sugar, 
com  syrup,  invert  sugar,  and  sucrose.  As 
a  result,  FDA  finds  that  these  comments 
do  not  provide  a  basis  for  modifying  the 
GRAS  status  of  the.  use  of  these 
ingredients. 

15.  Conclusions  Regarding  GRAS  Status 

The  agency  proposed  to  affirm  the 
GRAS  status  of  com  sugar,  com  syrup, 
and  invert  sugar  and  of  sucrose  based 
on  the  safety  evaluations  and 
conclusions  of  the  Select  Committee. 
The  agency  has  considered  all  the 
comments  on  these  proposals,  including 
those  that  asserted  possible  adverse 
health  effects  from  sweetener 
consumption.  In  considering  these 
comments,  the  agency  has  assessed 
whether  the  information  in  the 
comments  together  with  information  in 
the  Task  Force  report  provide  evidence 
that  raises  significant  doubts  as  to  the 
safety  of  sugars. 

The  agency  finds  that,  in  most  cases, 
the  comments  raised  issues  that  had 
been  addressed  by  the  Select  Committee 
in  its  reports  on  com  sugar,  com  syrup, 
and  invert  sugar  and  on  sucrose,  and 
that  the  comments  did  not  provide 
evidence  that  would  warrant  a  change 
in  the  Select  Committee's  conclusions. 
In  a  few  cases  the  comments  provided 
new  data  and  raised  issues  that  had  not 
been  addressed  by  the  Select  Committee 
in  its  reports.  In  its  review  of  the  safety 
of  sugars  consumption,  however,  the 
Task  Force  evaluated  these  new  data 


and  issues,  as  well  as  other  data  on  the 
issues  that  were  available  in  the 
pubhshed  Uterature.  The  Task  Force 
found  that  these  data  did  not  provide 
sufficient  evidence  of  any  health 
concerns  from  sugars  consumption  to 
bring  into  doubt  the  Select  Committee's 
conclusions  regarding  the  safety  of  com 
sugar,  com  syrup,  invert  sugar,  and 
sucrose.  The  agency  has  reviewed  these 
comments,  the  Select  Committee's 
report,  and  the  report  of  the  Task  Force 
and  agrees  with  the  Task  Force  for  the 
reasons  previously  set  out.  Therefore, 
the  agency  is  not  modifying  the  GRAS 
affirmation  regulations  that  it  proposed 
for  these  ingredients. 

C.  Comments  Requesting  Agency  Action 
to  Increase  Consumer  Information  on 
Sugars 

1.  Sugars  Labeling 

Five  comments  supported  some  form 
of  "sugar"  labeling  of  food.  The 
comments  differed  in  what  sugars  they 
wanted  labeled.  One  comment 
specifically  requested  that  "added 
sugars"  be  labeled.  Other  comments 
requested  declaration  of  "total  sugars" 
because  labeling  only  "added  sugars" 
would  not  give  a  complete  picture  of  the 
sugars  content  of  the  food. 

The  comments  also  varied  in  their 
concept  of  sugars  labeling.  One 
comment  requested  mandatory  labeling 
of  sugars  in  food  without  specifying 
what  the  label  would  say.  Other 
comments  wanted  a  modification  of 
nutrition  labeling  either  to  include 
"sugar"  or  to  separate  the  carbohydrate 
portion  of  nutrition  labeling  into  "simple 
sugars"  and  "complex  carbohydrates." 
One  comment  requested  voluntary 
sugars  labeling. 

One  comment  that  was  opposed  to 
sugars  labeling  asserted  that  no  reason 
exists  to  single  out  sugars  for  mandatory 
declaration,  and  that  more  practical 
methods  exist  for  disseminating 
information  about  the  sugars  content  of 
foods.  The  comment  requested  that  FDA 
consider  sugars  labeling  only  in  the 
context  of  a  reevaluation  of  nutrition 
labeling  and  the  total  food  label. 

The  agency  acknowledges  that  the 
Select  Committee  recommended  that 
FDA  require  improved  labeling  of  the 
sugars  content  of  food.  The  agency 
further  agrees  that  to  provide  useful 
information  to  consumers,  any  labeling 
system  should  include  both  added  and 
naturally  occurring  sugars.  However, 
because  quantitative  labeling  of 
sweeteners  involves  issues  beyond  the 
scope  of  this  safety  review  and  is  not 
necessary  for  the  GRAS  affirmation  of 
com  sugar,  com  syrup,  invert  sugar,  and 


sucrose,  the  agency  is  not  taking  any 
action  in  response  to  these  comments. 
Individuals  who  wish  to  request  agency 
consideration  of  a  specific  modification 
of  the  ingredient  labeling  or  nutrition 
labeling  regulations  to  provide  for 
sugars  labeling  may  submit  a  citzen 
petition  under  21  CFR  Part  10. 

2.  Educational  Campaign 

Four  comments  supported  an  ' 

educational  program  related  to  sugars 
and  health.  One  comment  specifically 
requested  that  HHS  mount  an 
educational  compaign  on  health  effects 
of  sugars  consumption.  Two  comments 
supported  an  educational  campaign  to 
disseminate  scientific  facts  about 
sucrose's  role  in  the  diet  and  to  refute 
popular  mythology  about  sucrose.  One 
comment  supported  an  educational 
effort  to  help  consumers  practice  better 
eating  habits. 

The  agency  has  reviewed  these 
comments  and  notes  that  these 
comments  present  differing  views  about 
the  appropriate  focus  and  content  of  an 
educational  campaign.  One  comment 
wanted  the  campaign  to  promote  the 
view  that  sugar  consumption  causes 
adverse  health  effects.  Two  comments 
appeared  to  want  an  educational 
campaign  to  counteract  the  view 
expressed  in  the  first  comment.  The 
fourth  wanted  an  educational  campagn 
on  total  dietary  management,  with 
sugars  discussed  within  this  broader 
context. 

The  agency  finds  that  the  last 
approach  is  the  most  appropriate  based 
on  the  findings  both  in  the  Select 
Committee's  reports  on  com  sugar,  com 
syrup,  and  invert  sugar  and  on  sucrose 
and  in  the  Task  Force's  review  of 
sugars.  USDA  and  HHS  recently 
published  "Dietary  Guidelines  for 
Americans"  (Ref.  45),  which  contains 
seven  dietary  guidelines  for  staying 
healthy.  One  of  these  guidelines,  "Avoid 
too  much  sugar,"  discourages 
overconsumption  of  sugars.  The  agency 
concludes  that  the  current  affects  in 
promoting  the  dietary  guidelines  provide 
an  adequate  educational  campaign  on 
the  health  effects  of  sugars  consumption. 

D.  Lead  and  Cadmium  Content  of 
Sweeteners 

In  the  proposals  on  corn  sugar,  com 
syrup,  and  invert  sugar  and  on  sucrose. 
FDA  announced  the  results  of  a  survey 
that  the  agency  conducted  in  1974  on 
heavy  metals  in  food.  The  analytical 
results  showed  that  6  of  71  samples  of 
refined  sugar  tested  contained  high 
levels  of  cadmium  and  lead.  Because  the 
agency  was  unable  to  confirm  the 
results  of  this  survey  in  a  resurvey  in 
1980.  FDA  requested  ihe  submission  of 


data  on  cadmium  and  lead  levels  in 
refined  and  unrefined  cane  and  beet 
sugars,  as  well  as  in  com  sugar,  com 
syrup,  and  invert  sugar.  The  agency 
requested  that  the  sugar  industry  report 
the  levels  of  heavy  metals  found  at  each 
stage  of  the  manufacturing  process. 
FX)A  received  three  comments  in 
response  to  this  request.  One  comment 
noted  tbat  a  draft  paper  by  the  two  FDA 
scientists  attributed  the  occasional  high 
cadmium  and  lead  values  in  the  1974 
survey  of  sucrose  samples  to  difficulties 
in  the  method  used  to  ash  the  samples. 
The  comment  stated  that  when  the 
agency  employed  a  new  dry  ashing 
procedure,  the  previous  results  could  not 
be  dupUcated.  Although  the  comment 
promised  to  submit  more  information  on 
cadmium  and  lead  analysis,  the  agency 
has  never  received  this  informafion. 

One  comment  claimed  that 
information  on  lead  and  cadmium  levels 
in  com  syrups  and  sucrose  during 
processing  is  not  generally  available.  As 
an  alternative,  the  comment  suggested 
that  producers  be  allowed  to  furnish 
data  on  the  finished  product. 

The  final  comment  cited  a  report  in 
the  Journal  of  Agriculture  and  Food 
Chemistry  (24(1).  1976)  by  the  USDA's 
Southern  Regional  Research  Center, 
which  listed  lead  and  cadmium  levels  in 
raw  and  refined  sucrose  at  less  than  0.1 
part  per  million  for  lead  and  0.01  part 
per  million  for  cadmium.  The  comment 
claimed  that  its  own  recent  analyses  of 
the  lead  and  cadmium  content  in  refined 
and  unrefined  sweetners  have 
confirmed  these  results. 

The  agency  has  reviewed  these 
comments  along  with  other  information 
generated  by  the  scientific  literature 
update  on  sucrose  and  com  sugars.  The 
agency  has  also  reviewed  results  of 
FDA's  1980  resurvey  which  showed  the 
estimated  lead  and  cadmium  intake 
levels  from  sucrose  to  be  less  than  0.01 
and  0.008  microgram  per  day. 
respectively.  These  leyels  are  much 
lower  than  those  that  were  reported  in 
the  previous  survey. 

The  agency,  after  analyzing  all  the 
available  data,  finds  that  the  first  survey 
may  have  been  in  error  because  of  the 
ashing  techniques  used  to  prepare  the 
samples.  More  recent  data  in  which 
revised  sample  preparation  techniques 
were  used  demonstrate  that  the 
contribution  of  lead  and  cadmium  from 
sugar  consumption  to  the  total  dietary 
load  for  these  two  contaminants  is 
minimal  and  represents  less  than  1.5 
percent  of  total  dietary  consumption  of 
lead  and  cadmium.  The  agpncy, 
therefore,  concludes  that  the  levels  of 
lead  and  cadmium  in  sucrose  do  not 
represent  a  hazard  to  the  public  health, 
and  that  it  is  not  necessary  to  set  limits 


for  these  contaminants  in  these 
regulations.  Therefore,  the  agency  has 
not  modified  the  GRAS  affirmation 
regulation  for  com  sugar,  com  syrup, 
invert  sugar,  and  sucrose  to  incorporate 
specifications  for  lead  and  cadmium. 

E.  Comments  Regarding  Proposed 
Identity  and  Specifications 

1.  Identity  and  Specifications  for  Com 
Sugar  and  Com  Syrup 

Two  comments  were  received  that 
asked  that  the  proposed  GRAS 
affirmation  regulations  for  com  sugar 
(5  184.1857)  be  made  compatible  with  21 
CFR  168.110  (dextrose  anhydrous)  and 
21  CFR  168.111  (dextrose  monohydrate) 
by  modifying  the  regulation  to  include 
the  monohydrate  form  of  the  sugar.  The 
comments  also  asked  that  the  proposed 
regulation  for  com  syrup  (S  184.1865)  be 
modified  to  make  it  consistent  with  21 
CFR  168.120  (glucose  sirup)  and  21  CFR 
168.121  (dried  glucose  simp).  One  of  the 
comments  asked  that  the  title  of  the  com 
sugar  regulation  be  changed  to 
"Dextrose."  One  comment  requested 
that  the  liquid  form  of  com  sugar  be 
included  in  the  com  sugar  regulation. 

The  agency  has  reviewed  these 
comments  and  finds  that  its  safety 
review  covered  both  the  monohydrate 
and  the  anhydrous  forms  of  com  sugar, 
and  that  it  is  appropriate  for  the  GRAS 
affirmation  regulation  for  com  sugar  to 
be  modified  to  include  both  of  these 
forms  of  com  sugar.  The  agency  has  also 
reviewed  the  request  that  the  GAS 
affirmation  regulation  for  com  syrup 
(glucose  sirup)  be  made  compatible  with 
the  descriptions  in  SS  168.120  and 
168.121.  The  agency  concurs  that  it  is 
appropriate  for  the  GRAS  affirmation 
regulation  for  com  syrup  to  be 
compatible  with  the  descriptions  in 
§S  168.20  and  168.21.  including  use  of  the 
synonym  "glucose  sirup."  The  agency 
has  modified  the  final  rule  to 
incorporate  these  changes. 

The  agency  has  concluded  that  no 
change  in  the  title  of  the  regulation  for 
com  sugar  is  warranted  because  com 
sugar  is  the  name  of  the  ingredient 
whose  safety  was  reviewed  by  the 
Select  Committee  and  evaluated  during 
the  GRAS  review.  The  name  adequately 
describes  the  material  covered  by  the 
regulation  and  does  not  lead  to 
deception  of  consumers.  The  agency 
will,  however,  include  "dextrose"  in  the 
regulation  as  a  commonly  used  synonym 
for  com  sugar.  FDA  has  modified  the 
final  rule  to  incorporate  this  change. 
The  agency  has  also  reviewed  the 
comment  requesting  that  the  liquid  form 
of  com  sugar  be  included  in  the  com 
sugar  regulation.  The  agency  finds  that 
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although  liquid  com  sugar  does  not  meet 
the  specifications  for  com  sugar,  it  does 
meet  the  identity  and  specifications  of 
com  syrup  and  is  covered  under  that 
regulation.  Accordingly,  the  agency  is 
not  modifying  its  fmal  rule  to 
incorporate  the  requested  change. 

The  agency  also  notes  that  although 
the  specifications  for  corn  sugar 
describe  a  crystalline  material,  the 
description  of  com  sugar  in  proposed 
§  184.1857(a)  did  not  describe  the 
material  as  crystalline.  Therefore,  to 
resolve  this  confusion  and  to  provide 
consistency  between  the  description  of 
com  sugar  in  §  184.1857(a)  and  the 
specifications  for  com  sugar  in 
§  184.1857(b),  the  agency  has  added  a 
sentence  to  paragraph  (a)  specifying  that 
the  hydrolyzed  com  starch  is  refined 
and  crystallized. 

In  addition,  the  agency  notes  that  the 
description  of  sucrose  in  proposed 
§  184.1854(a]  does  not  explicitly  cover 
the  extraction,  by  pressing,  of  sugar 
cane  juice  from  sugar  cane  or  beet  juice 
from  sugar  beets  and  also  does  not 
mention  the  evaporation  of  the 
extracted  sugar  cane  juice  or  beet  juice. 
Therefore,  the  agency  has  modified 
§  184.1854(a)  to  include  "pressing"  as  a 
possible  extraction  procedure  and 
"evaporated"  a^  a  step  in  the  refinement 
of  sucrose. 

The  agency  is  also  aware  that  glucose 
syrup  and  dextrose  may  be  prepared 
from  starch  sources  other  than  com 
starch.  The  agency  has  not  included 
these  sources  in  this  regulation  because 
this  safety  review  covered  only  the 
product  derived  from  com.  The  agency 
will  consider  modifying  the  regulations 
for  com  symp  and  com  sugar  if 
adequate  information  on  the  possible 
impurities  and  the  method  of 
manufacture  of  these  food  ingredients 
from  starch  sources  other  than  com 
starch  is  submitted  to  the  agency  for 
consideration.  Interested  persons  may 
petition  the  agency  to  amend  the  GRAS 
regulations  for  com  syrup  and  com 
sugar  by  submitting  a  GRAS  affirmation 
petition  in  accordance  with  21  CFR 
170.35. 

2.  Identity  and  Manufacture  of  Invert 
Sugar 

FDA  received  two  comments  that 
requested  that  hydrolj/mjwith  safe  and 
suitable  acids  bent^wMra  in  the 
methods  of  preparing  itwert  sugar,  and 
that  the  description  for  invert  sugar  be 
modified  to  include  sucrose  as  a 
constituent  of  this  substance. 

One  of  the  comments  also  requested 
that  the  method  of  manufacture 
described  in  the  regulation  include  the 
use  of  ion  exchange  resins. 


The  agency  has  reviewed  the 
comments  as  well  as  data  in  its  files  on 
the  manufacture  of  com  sweeteners.  The 
agency  notes  that  safe  and  suitable 
acids  have  been  used  traditionally  to 
hydrolyze  polysaccharides  and  to 
manufacture  com  sugar  and  com  syrup. 
Therefore,  the  agency  is  of  the  opinion 
that  there  are  no  safety  reasons  why 
safe  and  suitable  acids  should  not  be 
used  in  the  manufacture  of  invert  sugar 
from  sucrose.  Accordingly,  the  agency 
has  modified  the  regulation  for  invert 
sugar  to  include  hydrolysis  of  sucrose 
with  safe  and  suitable  acids  in  the 
description  of  how  this  substance  is 
manufactured. 

However,  in  the  case  of  ion  exchange 
resins,  the  agency  has  no  basis  to 
evaluate  the  safety  or  suitability  of  their 
use  in  the  manufacture  of  invert  sugar. 
In  the  past,  the  agency  has  listed  ion 
exchange  resins  as  food  additives  in  21 
CFR  173.25  and  has  required  specific 
food  additive  approval  for  their  use. 
Section  173.25  has  no  listing  for  use  of 
an  ion  exchange  resin  in  the 
manufacture  of  invert  sugar.  In  addition, 
the  comment  provided  no  information 
on  the  identity  of  the  ion  exchange 
resins  or  on  the  safety  or  the  suitability 
of  such  use.  Therefore,  the  agency  has 
not  modified  the  regulation  for  invert 
sugar  to  inlcude  the  use  of  ion  exchange 
resins. 

The  agency  has  also  reviewed  the 
requests  that  the  description  of  invert 
sugar  include  the  presence  of  sucrose. 
The  agency  has  confirmed  that  its 
definition  of  invert  sugar  in  21  CFR 
145.3(e)  and  146.3(e)  provides  for  the 
presence  of  unhydrolyzed  sucrose  in 
invert  sugar. 

FDA  is  of  the  opinion  that  the  GRAS 
regulation  for  invert  sugar  should  be 
compatible  with  the  standard  of  identity 
for  invert  sugar  in  §§  145.3(e)  and 
146.3(e).  Therefore,  the  agency  has 
modified  S  184.1859(a)  to  provide  for  the 
presence  of  unhydrolyzed  sucrose  in  the 
description  of  invert  sugar. 

IV.  Procedural  Issues 

In  the  proposals,  FDA  stated  that  it 
would  work  with  the  Committee  on 
Codex  Specifications  (now  known  as  the 
Committee  on  Food  Chemicals  Codex) 
of  the  National  Academy  of  Sciences  to 
develop  acceptable  specifications  for 
sucrose  and  invert  sugar  used  as  direct 
human  ^o'-d  ingredients.  The  agency 
also  stated  that  it  would  incorporate 
these  specifications  into  the  regulations 
when  they  are  devefoped.  The  date, 
however,  work  on  the  specifications  is 
still  incomplete.  Until  tne  specifications 
are  developed^  Sttcrose  and  invert  sugar 
for  direct  food  use  must  comply  with  the 
description  in  $  §  184.1854  and  184.1859, 


resi>ectively,  and  be  of  food-grade  purity 
in  accordance  wnth  21  CFR  182.1(b)(3) 
and  170.30(h)(1). 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  ws  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  previously 
considered  the  potential  effects  that  this 
mle  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

In  accordance  with  Executive  Order 
12291.  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  mle  as  determined  by  the 
Order.  The  agency  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

The  agency's  findings  of  no  major 
economic  impact  and  no  significant 
impact  on  a  substantial  number  of  small 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  may  be 
seen  in  the  Docket  Management  Branch 
(address  above). 
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List  of  Subjects 

21  CFR  Part  182 

Food  ingredients,  Food  packaging. 
Spices  flavorings. 

21  CFR  Part  184 

Food  ingredients.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Dmg,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs,  Parts  182  and  184  are 
amended  as  follows: 

PART  182~SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  182  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  402.  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  342,  438.  371);  21  CFR  5.10.  5.61. 

§  182.1    [Amended] 

2.  Section  182.1  Substances  that  are 
generally  recognized  as  safe  is  amended 
in  paragraph  (a)  by  removing  the  word 
"sugar,"  from  the  second  sentence. 


; 
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S182J0    [AlMfldMl] 

3.  Section  182.90  Substances  migrating 
to  food  from  paper  and  paperboard 
products  is  amended  by  removing  "Com 
sugar  (sirup),"  "Invert  sugar,"  and 
"Sucrose"  from  the  list  of  substances. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFRRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

4.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  402. 409,  701,  52 
Stat.  1046-1047  a*  amended  1055-1056  as 
amended.  72  Stat.  1784-1788  as  amended  (21 
U.S.C  321(8),  342.  348,  371):  21  CFR  5.ia  5.61. 

5.  Section  184.1854  is  added  to 
Subpart  B  to  read  as  follows: 

$184.1854    Sucrose. 

(a)  Sucrose  (C12H22O11.  CAS  Reg.  No. 
57-50-11-1)  sugar,  cane  sugar,  or  beet 
sugar  is  the  chemical  ^-D- 
fructofuranosyl-a-D-g!ucopyrano8ide. 
Sucrose  is  obtained  by  crystallization 
from  sugar  cane  or  sugar  beet  juice  that 
has  been  extracted  by  pressing  or 
diffusion,  then  clarified  and  evaporated. 

(b)  FDA  is  developing  food-grade 
speciHcations  for  sucrose  in  cooperation 
with  the  National  Academy  of  Sciences. 
In  the  interim,  this  ingredient  must  be  of 
a  parity  suitable  for  its  intended  use. 

(c)  In  accordance  with  9 184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

6.  Section  184.1857  is  added  to 
Subpart  B  to  read  as  follows: 

§  184.1857    Com  Sugar. 

(a)  Com  sugar  (CsHizOg,  CAS  Reg.  No. 
50-99-7),  commonly  called  D-giucose  or 
dextrose,  is  the  chemical  a-D- 
glucopyranose.  It  occurs  as  the 
anhydrous  or  the  monohydrate  form  and 
is  produced  by  the  complete  hydrolysis 
of  com  starch  with  safe  and  suitable 
acids  or  enzymes,  followed  by 
refmement  and  crystallization  from  the 
resulting  hydrolysate. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981),  pp.  97-«8  under  the 
heading  "Dextrose,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  1. 
Copies  are  available  from  the  National 
Academy  Press,  2101  Constitution  Ave., 
NW.,  Washington,  DC  20418,  or 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  1100  L  St.  NW., 
Washington,  DC  20408. 

(c)  In  accordance  with  $  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 


limitation  other  than  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

7.  Section  184.1859  is  added  to 
Subpart  B  to  read  as  follows: 

S184.185S    Invsrtsuflar. 

(a)  Invert  sugar  (CAS  Reg.  No.  8013- 
17-0)  is  an  aqueous  solution  of  inverted 
or  partly  inverted,  refined  or  partly 
refined  sucrose,  the  solids  of  which 
contain  not  more  0.3  percent  by  weight 
of  ash.  The  solution  is  colorless, 
odorless,  and  flavorless,  except  for 
sweetness.  It  is  produced  by  the 
hydrolysis  or  partial  hydrolysis  of 
sucrose  with  safe  and  suitable  acids  or 
enzymes. 

(b)  FDA  is  developing  food-grade 
specifications  for  invert  sugar  in 
cooperation  with  the  National  Academy 
of  Sciences.  In  the  interim,  this 
ingredient  must  be  of  a  purity  suitable 
for  its  intended  use. 

(c)  In  accordance  with  S  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

8.  Section  184.1865  is  added  to 
Subpart  B  to  read  as  follows: 

§  184.1865    Com  Syrup. 

(a)  Com  syrup,  commonly  called 
"glucose  sirup"  or  "glucose  syrup."  is 
obtained  by  partial  hydrolysis  of  com 
starch  with  safe  and  suitable  acids  or 
enzymes.  It  may  also  occur  in  the 
dehydrated  form  (dried  glucose  sirup). 
Depending  on  the  degree  of  hydrolysis, 
com  syrup  may  contain,  in  addition  to 
glucose,  maltose  and  higher  saccharides. 

(b)  The  ingredient  meets  the 
specifications  as  defined  and 
determined  in  9  168.120(b)  or 
9  168.121(aj  of  this  chapter,  as 
appropriate.  FDA,  in  cooperation  with 
the  National  Academy  of  Sciences,  is 
undertaking  a  study  to  determine  if 
additional  food-grade  specifications  for 
com  syrup  are  necessary. 

(c)  In  accordance  with  9  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 


Dated:  October  31, 1968. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doa  88-25583  FUed  11-4-88:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  (or 
PubHc  and  Indian  Housing 

24  CFR  Paris  904, 905. 913, 960,  and 
966 

[Dockst  No.  R-48-1020;  FR-11641 

Tenancy  and  Administrative  Grievance 
Procedure  for  Pul>llc  Housing;  Notice 
Suspending  Effective  Date 

AQENCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Notice  suspending  Effective 

date  for  the  Tenancy  and 

Administrative  Grievance  Procedure  for 

Public  Housing. 

summary:  a  final  rule  to  amend  lease 
and  grievance  procedures  for  the  public 
housing  program  was  published  on 
August  30, 1988  (53  FR  33216),  Docket 
No.  R-88-1020;  FR  1164.  On  October  14, 
1988,  HUD  published  a  notice 
announcing  that  the  final  rule  would 
become  effective  on  November  7, 1988 
(52  FR  40220,  40221). 

Pursant  to  a  Temporary  Restraining 
Order  in  National  Tenants  Organization, 
et  al.  V.  Samuel  R.  Pierce  (United  States 
District  Court  for  the  District  of 
Columbia.  Civil  Action  No.  88-3134), 
HUD  hereby  withdraws  the  notice  of 
effective  date  previously  published,  to 
maintain  the  status  quo  pending  hearing 
on  a  motion  for  preliminary  injunction 
by  plaintiffs  in  this  action. 

The  prior  lease  and  grievance 
regulations  (24  CFR  Part  966)  remain  in 
effect  until  publication  of  further  notice 
by  HUD.  Accordingly,  the  effective  date 
as  published  on  October  14, 1988,  as  it 
applies  to  the  Tenancy  and 
Administrative  Grievance  Procedure  for 
Public  Housing  published  August  30, 
1988,  is  suspended. 
DATE:  Effective  date  of  this  Notice: 
November  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Grady  J.  Norris,  Assistant  General 
Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
755-7055.  (This  is  not  a  toll-free 
number.) 


Date:  November  3, 1968. 
Grady  \.  Nank. 

Assistant  General  Coanaei  for  Regulations. 
[FR  Doc.  88-25767  Filed  11-4-68;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 
32  CFR  Part  159 
[DoD  DtrscOvo  5200.11 

DoD  Information  Security  Program 

agency:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  Pari  updates  established 
policies  and  procedures  of  the  DoD 
Information  Security  Program  and 
implements  Executive  Order  12356. 
"National  Security  Program"  and 
Information  Security  Oversight  Office 
Directive  No.  1.  "National  Security 
Information."  This  Part  also  delegates 
authority,  assigns  responsibilities,  and 
authorizes  the  development  publication, 
and  maintenance  of  DoD  5200.1-R, 
"Information  Security  Program 
Regulation"  and  other  issuances  that 
periain  to  the  DoD  InformaticHi  Security 
Program.  At  the  present  time.  32  CFR 
Part  159  is  a  combination  of  DoD 
Directive  5200.1,  June  7, 1982,  and  DoD 
5200.1-R.  This  revision  separates  the 
two  documents.  DoD  5200.1-R  will  be 
submitted  as  a  separate  part  (32  CFR 
Part  159a)  at  a  later  date. 
EFFECTIVE  DATE:  June  7, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  F.  Cook,  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Policy. 
Directorate  for  Security  Plans  and 
Programs.  The  Pentagon.  Washington. 
DC  20301-220a 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  159 

Classified  information,  Foreign 
relations. 

Accordingly,  32  CFR  Part  159  is 
revised  as  follows: 

PART  159— DOD  INFORMATION 
SECURITY  PROGRAM 

Sec. 

159.1  Purpoae. 

159.2  Applicability  end  scope. 

159.3  Policy. 

159.4  FYocedures. 

159.5  Responsibilitiea.  ' 

Authority:  E.0. 12356  and  S  U.S.C  301. 

9  159.1    Purpose. 

(a)  This  part  updates  policies  and 
procedures  of  the  DoD  information 


Secutjty  Program,  implements  Executive 
Order  12358  and  S2  CFR  Part  2001. 
delegates  authority,  and  assigns 
responsibilities. 

(b)  This  part  authoriies  the 
development,  publication,  and 
maintenance  of  the  following 
documents,  consistent  with  DoD  5025.1- 
M. 

(1)  DoD  5200.1-R.  "InformaUon 
Security  Program  Regulation"; 

(2)  DoD  52O0.1-H,  "Department  of 
Defense  Handbo<^  for  Writing  Security 
Classification  Guidance"; 

(3)  DoD  52001-1,  "Index  of  Security 
Classification  Guides"; 

(4)  DoD  5200.1-PR  "A  Guide  to 
Marking  Classified  Documents";  and 

(5)  Other  DoD  S2D0.1-PH  series 
issuances  necessary  to  ensure  or 
facilitate  compliance  with  and 
implementation  of  DoD  520ai-R  and 
E.0. 12356  and  32  CFR  Part  2001. 

9159.2    AppRcaliimysnd  scops. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Aigencies  (hereafter  referred  to  as  "DoD 
Components"). 

(b)  This  part  covers  all  inforination 
that  is  owned,  produced  by  or  for,  or  is 
under  the  control  of  the  Department  of 
Defense  that  shall  be  protected  from 
unauthorized  disclosure  in  the  interest 
of  national  security  under  Executive 
Order  12356  and  ISOO  Directive  No.  1 
and  all  such  information  received  by  the 
Department  of  Defense  from  other 
sources,  including  that  received  from  or 
produced  pursuant  to  or  as  a  result  of  a 
joint  arrangement  with  a  foreign 
government  or  international 
organization. 

S  159.3    Policy. 

It  is  the  policy  of  the  Department  of 
Defense  to  assure  that  information  that 
warrants  protection  against 
unauthorized  disclosure  is  properly 
classified  and  safeguarded  as  well  as  to 
facilitate  the  flow  of  unclassified 
information  about  DoD  operations  to  the 
public. 

S  159.4    Proceduras. 

To  carry  out  this  policy,  there  is 
established  a  DoD  Information  Security 
Program  that  shall  be  administered  to 
ensure  that: 

(a)  Information  requiring  protection  in 
the  interest  of  national  security  is 
properly  classified  and  safeguarded. 

(b)  Overclassification  and 
unnecessary  classification  are  avoided. 


(c)  In&nnatkm  is  classified  ss  long  as 
required  by  natiaosl  aeciunty 
considerations. 

(d)  Unnecessary  expense  to  the 
Department  of  Defense,  industry,  and 
the  VS.  government  resulting  from 
protection  of  information  no  longer 
requiring  classification,  is  eliminated. 

(e)  Declassified  information  is  made 
available  to  the  public  under  32  CFR 
Part  285. 

(f)  Classified  inventories  are  reduced 
to  the  minimmn  necessary  to  meet 
operational  requirements,  thereby 
affording  better  protection  to  that  which 
remains. 

(g)  DoD  military  and  civilian 
personnel,  who  require  access  to 
classified  information  in  the  conduct  of 
official  business,  are  familiar  with  the 
requirements  of  DoD  5200.1-R  and  E.O. 
12356  and  32  CFR  Part  2001.  and  that 
they  comply  vtrith  those  requirements. 


S  159.5 

(a)  TTie  Deputy  Under  Secretary  of 
Defense  (Policy)  shall: 

(1)  Direct  and  administer  the  DoD 
Information  Security  Program,  establish 
policy,  standards,  criteria,  and 
procedtires  to  comply  with  E.0. 12356, 
except  its  section  3.4. 

(2)  Conduct  an  active  oversight 
program  to  ensure  effective 
implementation  of  DoD  5200.1-R. 
Executive  Order  12356,  and  32  CFR  Part 
2001.  to  include  security  education  and 
training. 

(3)  Consider  and  take  action  on 
complaints  and  suggestions  from 
persons  within  or  outside  the 
government  regarding  the  DoD 
information  Security  Program. 

(b)  The  Assistant  Secretary  of 
Defense  (Public  Affairs)  shall  direct  and 
administer  a  DoD  Mandatory 
Declassification  Review  Program  under 
section  3.4..  E.0. 12356.  and  establish 
policies  and  procedures  for  processing 
mandatory  declassification  review 
requests,  including  appeals,  under 
section  3.4(d)  of  E.0. 12356  and  section 
2001.32(a)(2)(iii]  of  Information  Security 
Oversight  Office  (ISOO)  Directive  No. 

1  '  that  make  maximum  use  of  DoD 
Component  resources  and  systems 
established  to  implement  32  CFR  Part 
285. 

(c)  The  Head  of  each  DoD  Component 
shall: 

(1)  Designate  a  senior  official  who 
shall  be  responsible  for  the  direction 
and  administration  of  the  Component's 
Information  Security  Program,  to  include 


'  Copies  may  be  obtained,  if  needed,  from  the 
Diractor.  brfomiation  Security  Oversight.  General 
Service  Adroiniatration.  Washington.  DC  20405. 
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active  oversight,  and  seoirity  education 
and  training  programs  to  ensure 
implementation  of  DoD  5200.1-R  within 
the  Component. 

(2)  Ensure  that  funding  and  resources 
are  adequate  to  carry  out  such  oversight, 
and  security  education  and  training 
programs. 

(3]  Consider  and  take  action  on 
complaints  and  suggestions  from 
persons  within  or  outside  the 
government  regarding  the  Component's 
Information  Security  Program. 

(4)  Establish  procedures  to  limit 
access  to  classified  information  to  those 
who  need  to  know. 

(5)  Develop  plans  for  the  protection, 
removal,  or  destruction  of  classified 
material  in  case  of  fire,  natural  disaster, 
civil  disturbance,  terrorist  activities,  or 
enemy  action.  These  plans  shall  include 
the  treatment  of  classified  information 
located  in  foreign  countries. 

(d)  Pursuant  to  E.0. 12356,  the 
Director,  National  Security  Agency/ 
Chief,  Central  Security  Service,  as  the 
designee  of  the  Secretary  of  Defense,  is 
authorized  to  impose  special 
requirements  with  respect  to  the 
marking,  reproduction,  distribution, 
accounting,  and  protection  of  and  access 
to  classified  cryptologic  information. 
The  Director,  National  Security  Agency/ 
Chief,  Central  Security  Service,  will 
develop  special  procedures  for  the 
declassification  review  of  cryptologic 
information.  This  authority  may  not  be 
redelegated. 

November  2, 1988. 
Linda  M.  Pynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  88-25699  Filed  11-4-80:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(COTP  Cleveland  Regulation  88-09] 

Safety  Zone  Regulations;  Lake  Erie 

agency:  Coast  Guard,  DOT. 

action:  Cancellation  of  emergency  rule. 

summary:  The  Coast  Guard  is 
cancelling  the  safety  zone  in  Lake  Erie 
with  its  center  at  41-31.07'  N,  081^4.48' 
W,  and  extending  for  a  one  thousand 
yard  radius  around  that  point.  The  zone 
was  needed  to  protect  life  and  property 
in  connection  with  the  search  for  a 
possible  unexploded  piece  of  ordnance 
beginning  on  September  11, 1988.  The 
search  was  concluded  od  September  19, 
1983. 


FOR  FURTHER  INFORMATION  CONTACT! 

CDR  Patrick  A.  Turlo,  Captain  of  the 
Port,  (216)  522-4406. 
EFFECTIVE  DATE:  November  7. 1988. 
SUPPLEMENTARY  INFORMATION:  On 
September  27, 1988  the  Coast  Guard 
published  an  emergency  rule  in  the 
Federal  Register  for  these  regulations  (53 
FR  37558). 

Drafting  Information 

The  drafters  of  this  regulation  are 
CDR  Patrick  A.  Turlo,  the  Captain  of  the 
Port.  Cleveland,  and  LCDR  Cari  V. 
Mosebach,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstance  requiring  the 
original  regulation  resulted  from  the 
report  of  a  possible  piece  of  unexploded 
ordnance  in  the  vicinity  of  41-31.07'  N, 
81-44.48'  W.  Coast  Guard  and  other 
designated  personnel  conducted  search 
activities  using  divers  and  underwater 
equipment  deployed  from  patrol  boats. 
The  search  yielded  negative  results. 
Having  exhausted  all  efforts,  the 
Captain  of  the  Port  called  off  the  search 
on  September  19, 1988.  Additionally, 
investigation  of  the  incident  led  to  the 
conclusion  that  the  object  was  in  all 
probability  a  piece  of  practice  ordnance, 
and  presents  a  very  low  threat  to  the 
public  safety.  This  cancellation  serves 
notise  with  respect  to  the  effective  date, 
that  the  Captain  of  the  Port  has 
terminated  the  Emergency  Rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Dated:  October  19. 1988. 
Patrick  A.  Turlo, 

Captain  of  the  Port,  Cleveland,  Ohio. 
[FR  Doc.  88-25725  Filed  11-4-88:  8:45  am) 
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33  CFR  Part  165 
[CGD1-88-0941 

Safety  Zone  Regulations;  Mamaroneck 
Harbor,  East  River,  NY 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Mamaroneck  Harbor,  East  River,  NY. 
This  Zone  is  needed  to  protect  vessels 
from  the  possible  dangers  and  hazards 
to  navigation  associated  with  blasting 
operations  in  Mamaroneck  Harbor,  NY. 
EFFECTIVE  DATES:  This  regulation  is  in 
effect  from  2:00  p.m.  to  6:00  p.m.  local 


time  Monday  through  Friday 
commencing  on  28th  September  1988 
and  terminating  27th  November  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  of  the  Port.  New  York.  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  G.  S.  Lapsley.  Project  Officer  for 
the  Captain  of  the  Port.  New  York,  and 
CDR  R.  A.  Brunell.  Project  Attorney. 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  blasting  operations  in 
Mamaroneck  Harbor,  NY. 

List  of  Subjects  in  33  CFR  Fait  165 

Habors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


165 


PART  165— [AMENDED] 

1.  The  authority  citation  for  Part 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6  and  160.5. 

2.  Part  165  as  amended  by  adding 
S  165.T194  to  read  as  follows: 

§  165.T194    Safety  Zone:  Mamaroneck 
HartMK,  Mamaroneck,  NY. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  The  waters 
within  800  yards  of  the  drill  barge 
Weeks  #293  in  Mamaroneck  Harbor. 
Mamaroneck,  NY.  This  Zone  is  only 
effective  during  the  placing  and 
detonation  of  explosives.  The  Weeks 
#293  will  be  working  in  the  area 
seaward  of  Black  Tom  Island. 

(b)  Effective  date.  This  regulation  is  in 
effect  from  2:00  p.m.  to  6:00  p.m.  local 
time  Monday  through  Friday 
commencing  on  28th  September  1988 
and  terminating  27th  November  1988. 


(c)  Regulations.  In  accordance  with 
the  general  regulations  in  %  166.23  of  this 
part  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

Dated:  September  28. 1988.  | 

R.C  North, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

(FR  Doc.  88-25726  Filed  ll-4-8»-8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  581 
(Docket  No.  S8-7] 

Service  Contracts;  "Most-Favored- 
Shlpper"  Provislcns 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  is  adopting  a  Final  Rule 
that  prohibits  a  rate  contained  in  a 
service  contract  to  be  changed  during 
the  course  of  the  contract  on  the  basis  of 
unpublished  offers  made  of  any  shipper 
of  the  commodity  covered  by  the 
contract.  However,  changes  to  service 
contract  rates  based  on  published  rates 
of  the  contract  carrier  or  other  carriers, 
whether  in  tariffs  or  service  contracts, 
will  continue  to  be  allowed.  1 

DATE:  December  7, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street  NW..  Washington,  DC  20573, 
(202)  523-6740. 
Robert  G.  Drew,  Director.  Bureau  of 
Domestic  Regulation,  Federal 
Maritime  Commission.  lilU  L  [itibet 
NW..  Washington.  DC^73,  (202) 
523-5796. 


SUPPLEMENTARY  MMRMATKMC  The 

Commission  initialed  this  proceeding  in 
response  to  ■  Petition  for  Rulemaking 
("Petition")  filed  by  the  International 
Council  of  Containership  Operators 
("ICCO").  an  association  of  several 
containership  operators.'  The  Petition 


■  The  following  were  mcoibeni  of  KXX)  at  the 
time  th?  Petition  wa*  filed-  American  President 
Lines.  Ltd:  Atlantic  Container  Line  Services  Ltd.; 
The  Australian  National  Line:  Ben  Line  Containers 
Ltd^  Blue  Star  Line  Ltd.:  Compagnie  Generale 
Maritime.  CMB  S.A^  Cnmley  Maribme 
Corporation;  the  East  Aaiatic  Conp«ny  Ltd.  A/S: 
Evergreen  International  Corporation:  Societa 
Finami«ri  Maritime  (Fmmare);  Hamburg- 
Sudamerikeniache  Dumpfactiirrfahrts-Cesellschaft 
E)sert  a  Amsinck:  Hapag-Lloyd  AG;  Lykes  Bros, 
Steamship  Co..  Inc.:  A.R  Muller  fMaersk  Line); 
Mitavi  0.&K.  Lines.  Ltd.;  KoninUi)ke  Nedlloyd 
Croep  N.V.;  Neptune  Orienl  Line*.  Ltd.:  Nippon 
Yusen.  Kaisha:  Orienl  Overst^as  Container  Line  Lid.; 


requested  that  the  Commission  issue  a 
rule  prohibiting:  (1)  So-called  "most- 
favored-shipper"  ("MFS")  clauses  *  in 
service  contracts,  and  (2)  the  use  of  de 
minimis  hquidated  damages  provisions 
in  service  contracts  for  a  shipper  breach 
of  its  volume  commitment.*  The 
Commission  published  the  Petition  in 
the  Federal  Register  and  invited 
comments. 

After  consideration  of  the  forly-one 
comments  received,  the  Commission 
published  a  Proposed  Rule  prohibiting 
MFS  clauses  in  service  contracts  (53  FR 
8775.  March  17. 1988).  The  Proposed 
Rule  defined  a  "most-favored-shipper 
clause"  as: 

*  *   *  B  »enrice  contract  provision  that 
allowa  a  service  contract  rate  or  rate 
8chedule(«).  or  any  other  essential  tenn(s).  to 
he  changed  to  adopt  (by  direct  match, 
formula  or  Ijy  any  other  means)  any  provision 
offered  to  the  contracting  shipper  or  another 
shipper,  by  tahfT  filing,  other  service  contract, 
or  any  other  offering,  by  any  other  carrier  or 
conference. 

However,  the  Proposed  Rule  would  havs 
permitted  adjustments  in  service 
contract  rates  based  upon  charges  in  a 
carrier's  or  conference's  own  tariffs  or 
service  contracts.  Accordingly,  proposed 
S  581.5(a)(4]  stated  that  the  essential 
terms  of  a  service  contract- 
May  incorporate  by  referwicc  additional 
charges,  turcharges,  allowances,  or 
adjustment  factors  as  set  forth  in  the  service 
contract  carrier's  or  conference's  tariff  of 
genera]  applicability  or  service  contract 
essential  terms  publication  in  the  same  trade 
in  effect  on  the  date  of  execution  of  the 
service  contract.  The  reference  must  be  made 
by  specific  PMC  tariff  or  essential  terms 
publication  number  to  an  active  publication.   ^ 
The  service  contract  may  also  provide  for 
adjustments  in  such  charges  as  effected  tiy 
adjustments  in  the  carrier's  or  conference's 


Overseas  Containers  Limited:  Sea-L.aDd  Service, 
inc.;  South  African  Marine  Corporation,  limited: 
Tranaallanlic  Stupptng  Company.  Limited:  Trans 
Freight  Lines.  Inc.;  Transportadon  Maritima 
Mexicana.  &A.  de  C.V.;  United  Arsb  Shipping 
Company  (S.A.G.);  United  Stale*  Lines,  loc;  and 
Wilh.  Wilhelmaen.  ■ 

*  KXO  idmUfied  two  distinct  type*  of  MFS 
clause*.  Under  the  first,  if  the  contract  earner  or 
conference  offers  to  any  other  shipper  |by  service 
contract  or  by  tariff)  a  lovrer  rate  for  that 
commodity  for  that  service  than  is  offered  to  the 
contract  shipper  under  the  service  contract  the 
contract  shipper  tvill  prospectively  receive  the 
lower  rate.  The  second  type  is  referred  to  by  ICCO 
as  a  "Crazy  Eddie"  clause.  Under  this  arranfiemenl. 
if.  dunng  the  contract  term,  the  contract  earner  or 
any  other  carrier  offers  the  contract  shipper  or  any 
other  shipper  (by  service  contract.  l>y  Unff.  or  by 
other  means),  a  lower  rate  lor  that  conmodtly  for 
that  service  than  is  provided  to  the  contract  shipper 
under  the  service  contract,  the  contract  shipper  wiU 
prospectively  receive  that  lower  rate  from  the 
contract  carrier. 

'  ICCO  would  dasaify  aa  "de  minima."  damajies 
for  cargo  shortfall  that  are  less  than  seventy-rive 
percent  of  the  contract  rale. 


tariff  of  general  applicability  or  es.sential 
terms  publication.  Each  6er\  ice  contract  shall 
describe  any  re«triction(s)  or  limitatian(s) 
which  apply  to  such  adjustments. 

The  Commission  declined  to  propose 
any  regulations  dealing  with  the  issue  of 
the  level  of  liquidated  damages. 
Although  the  Commission  determined 
that  if  had  the  legal  authority  to  issue 
rules  in  this  area,  it  concluded  that  surh 
action  was  not  warranted  at  the  time. 

Comments  on  the  Proposed  Rule  were 
received  from  thirty-eight  interested 
parties.  These  conmfients  can  be  divided 
into  two  categories:  (1)  Shippers, 
shippers'  associations  and  other  shipper 
groups  ("Shipper  Comments"),*  and  (2) 
carriers,  conferences  and  other 
associations  ("Carrier  Comments').* 
Comments  were  also  received  from  two 
members  of  Congress — the  Honorable 
John  B.  Breaux.  Chairman  of  the 
Merchant  Marine  Subcommittee  of  the 
Senate  Committee  on  Commerce, 
Science,  and  Transportation  and  the 
Honorable  Walter  B.  Jones,  Chairman  of 
the  House  Committee  on  Merchant 
Marine  and  Fisheries.* 


*  Shipper  Comments  were  sutunitted  by:  (1 ) 
American  Paper  Institute.  Inc.:  [2]  Wme  and  Spirits 
Shippers  Association.  Inc-  f3)  First  International 
Shipper*  Asaociation:  |4)  National  Industrial 
Tranhportation  League:  (5)  E.  I  Du  Pont  de  Nemours 
and  Company:  (ft)  American  bistitute  for  Shipper*' 
Association*.  Inc^  (7)  Chemical  KlanuiacturL-rs 
Association;  and  (8)  Subaru  of  America. 

'  Carrier  Comrtjents  were  submitted  by.  (1) 
Associated  Container  Traruportalion  |Austr.ilia) 
Ltd.:  (2)  Trans-Paciric  Freight  Conference  of  )apan 
and  japan  Atlantic  and  Gulf  Freight  Conference.  |3) 
Inter-American  Freight  Conference:  (4|  Gulf-Eurnpe 
Kretghl  Association.  North  Europe-U.S.  Gulf  Freight 
Asaodation.  VS.  Atlantic-North  Europe 
ConfpreTKe.  North  Ei»ope-U.S.  Atlantic  Conference: 
(5)  Mitsui  O.S.IC  Lines.  Ltd.;  |61  Nippon  Yusen 
kaisha;  (7)  Blue  St.^r  Line.  Ltd.:  |S|  Transpacific 
Westbound  Rate  Agreement:  (9)  Asia  North 
America  Eastbound  Rate  Agreement:  Israel 
Eastboimd  Conference.  MediterraneHn  North  Pacific 
Coast  Freight  Conference,  and  South  Europe/US  A. 
Freight  Conference:  (10)  Seafarers  International 
Union  of  North  America.  AFL-CIO;  (11)  EAC  linos 
Transpiicifk:  Service.  Ltd.;  (12)  Transportation 
Institute.  (13)  United  Shipowner*  of  America:  (14) 
Maritime  Inslilute  for  Research  and  industrial 
Development:  (15)  Council  of  European  and 
Japanese  National  Shipowners'  Associations:  (16| 
National  Custotns  Brokers  &  Forwarders 
Association  of  America,  bicu  (17)  Atlantic  S  Gulf/ 
West  Coast  of  South  Amenca  Conference.  L'r.iled 
Slates  Atlantic  a  Gulf/Ecuador  Conference.  United 
Stales  Atlantic  S  Culf  Hispaniola  Steamship  Freight 
Association.  United  State*  Atlantic  t  GuH/ 
Soutbeaslera  Caribbean  Conference,  and  United 
Stales/Columbia  Conference:  (18)  ICCO:  and  |19) 
New  York  Foreign  Freight  Forwarders  and  Brokers 
Assoctation. 

•  On  April  29.  ^9n.  the  Commission  served  notice 
that  it  bad  completed  an  environmental  assessment 
of  this  proceeding  and  had  determined  that  it  would 
not  constitute  a  maior  Federal  action  signiricantly 
affecting  the  qaaKty  of  the  human  environment 
within  the  meaning  of  the  National  Environmental 
l>oticy  Act  of  19W.  42  US C.  4321  el  spg 
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Summary  of  Comments 

In  light  of  the  number  of  submissions 
and  the  fact  that  many  of  the 
commenters  make  the  same  arguments, 
the  position  taken  by  each  and  every 
commenter  will  not  be  individually 
summarized.  Instead,  comments  of 
certain  parties  representative  of  the 
basic  carrier  or  shipper  positions  will  be 
presented  and  addressed.  Unique 
comments  of  the  remaining  parties  will 
also  be  noted. 

A.  Carrier  Comments 

ICCO  recognizes  that  the  Proposed 
Rule  would  prohibit  that  type  of  MFS 
clause  it  characterizes  as  the  "Crazy 
Eddie"  clause,  i.e.,  one  that  references 
another  carrier's  tariffs,  service 
contracts,  or  other  offers.  It  further 
recognizes  that  the  Commission  has 
indicated  that  service  contracts 
containing  de  minimis  Uquidated 
damages  for  breach  of  a  shipper  volume 
co.Timitment  violate  the  proscriptions  of 
the  Shipping  Act  of  1984  ("1984  Act"  or 
"Act"),  46  U.S.C.  app.  1701-1720. 
Nonetheless,  ICCO  continues  to  argue 
that  a//  MFS  clauses  should  be 
prohibited  (including  those  that 
reference  a  carrier's  own  tariffs  or 
service  contracts^  and  that  the 
Commission  should  by  rule  set  the  limits 
on  acceptable  liquidated  damages 
provisions. 

ICCO  submits  that  "Crazy  Eddie" 
clauses  are  contrary  to  section  10(b)(1) 
of  the  1984  Act,  which  prohibits  a  carrier 
or  conference  from  charging  different 
compensation  than  the  rates  and 
charges  that  are  shown  in  "its"  tariffs  or 
service  contracts.^  ICCO  also  contends 
that,  to  the  extent  the  legislative  history 
of  the  1984  Act  indicates  that  Congress 
contemplated  a  carrier  incorporating  by 
reference  material  in  its  service 
contract,  it  did  not  contempk|te 
reference  to  any  other  entity's  rates, 
charges,  or  allowances.  ICCO  argues 
that  Congress  intended  to  apply 
longstanding  tariff  policy  and  tariff  rate 
filing  requirements  to  servic  contracts. 
Among  these  requirements  are  those 
prohibiting  a  carrier's  tariff  from 
referencing  rates  in  other  tariffs,  either 
of  another  carrier  or  the  same  carrier. 
This  leads  ICCO  to  conclude  that 
Congress  likewise  intended  that  service 
contracts  not  reference  rates  in  other 
service  contracts  or  tariffs.  As  a  result. 


ICCO  contends  that  all  MFS  clauses,  not 
simply  what  it  refers  to  as  "Crazy 
Eddie"  clauses,  should  be  prohibited. 

ICCO  further  notes  the  requirement  in 
section  10(b)(1)  that  rates  be  "shown"  in 
tariffs  or  service  contracts.  It  argues, 
however,  that  the  rates  to  be  charged 
under  an  MFS  clause  (whatever  variety) 
are,  at  the  time  the  contract  is  filed, 
unknown  and,  therefore,  not  "shown." 

ICCO  also  asserts  that  MFS  clauses, 
as  a  class,  are  contrary  to  section  3(21) 
of  the  1984  Act.  because  they  result  in 
service  contracts  that  do  not  contain  a 
"certain"  rate.*  ICCO  refers  to  several 
statements  in  the  legislative  history  to 
the  1984  Act  that  it  argues  demonstrates 
a  Congressional  intent  that  service 
contracts  include  specific  numerical 
rates  or  rate  formulas.  In  addition,  ICCO 
contends  that  the  Commission's 
proposal  to  allow  reference  to  a  carrier's 
own  tariff  rates  or  service  contract  rates 
results  from  a  misinterpretation  of 
certain  language  in  a  Report  of  the 
Senate  Committee  on  Commerce, 
Science,  and  Transportation  that 
accompanied  S.  504.  a  predecessor  to 
the  1984  Act.»  ICCO  submits  that  this 
discussion  only  contemplates  reference 
to  a  carrier's  "additional  charges"  or 
"allowances."  and  not  to  the  base  rate 
for  a  commodity.  In  this  regard.  ICCO 
notes  that  the  Commission's  service 
contract  rules  distinguish  between 
"rates"  and  "charges  and  allowances." 
citing  46  CFR  581.5(a)(3)(iii). 

ICCO  notes  that  MFS  clauses  were 
never  mentioned — by  a  shipper  or  a 
member  of  Congress — in  the  legislative 
history  to  the  1984  Act.  Moreover,  ICCO 
considers  a  prohibition  of  MFS  clauses 
to  be  a  modest  step,  in  that  service 
contracts  with  staged  rates  for  staged 
volumes  would  still  remain  as  options. 
ICCO  believes  that  MFS  clauses 


'  Section  10(b(  stMlcs.  in  part,  thai:  No  cimimon 
earner,  either  alone  or  in  conjunclion  with  any  other 
person,  directly  or  indirectly,  may^l)  charge, 
demand,  collect,  or  receive  greater,  less,  or  different 
compensation  for  the  transportation  or  properly  or 
for  any  service  in  connection  therewith  than  the 
rales  and  charges  that  arc  shown  in  its  tariffs  or 
service  conlracis  •    *    *    "  46  U.S.C.  app.  17()n(li)(l). 


'  Section  3(21)  states;  "service  contract"  means  a 
contract  between  a  shipper  and  an  o<;ean  common 
carrier  or  conference  in  which  the  shipper  makes  a 
commitment  to  provide  a  certain  minimum  quantity 
of  cargo  over  a  fixed  time  period,  and  the  ocean 
common  carrier  or  conference  commits  to  a  certain 
rale  or  rule  schedule  as  well  as  a  defined  service 
level — such  as,  assured  space,  transit  time,  port 
rotation,  or  similar  service  features:  the  contract 
may  also  specify  provisions  in  the  event  of 
nonperformance  on  the  part  of  either  party.  46 
U.S.C.  app.  1702(21). 

•  The  discussion  at  issue  reads:  The  "lin.i-haul 
rale,"  referred  to  in  paragraph  (4)  includes  all 
compensation  to  be  paid  and  must  also  be 
disclosed.  Many  service  contracts  may  provide  for 
charges  or  allowances  for  transporting  or  handling 
the  goods  involved  that  may  be  different  from  those 
published  in  Ihe  otherwise  applicable  general  tariff 
and.  accordingly,  any  such  variance  must  t>e 
identified  in  the  line  haul  rate  disclosure.  To  the 
extent  any  contract  charge  or  allowance  is  the  same 
as  that  in  Ihe  carrier's  or  conference's  general  public 
tariff,  incorporation  by  reference  will  suffice.  S.  Rep. 
No  3,  9«!h  Cong.,  1st  Sess.  31-32  (1983)  ( "S»^nule 
Kiiport"). 


decrease  rate  stability  and  could 
frustrate  the  system  of  common  carriage 
by  undercutting  the  requirement  that 
service  contracts  be  made  available  to 
similarly  situated  shippers.  ICCO  claims 
that,  at  the  point  when  a  rate  reduction 
is  triggered  under  a  contract,  otherwise 
similarly  situated  shippers  may  have 
shipped  different  quantities  of  cargo  and 
will,  therefore,  receive  different  rate 
treatment. 

As  a  technical  matter.  ICCO  suggests 
that  the  last  six  words  of  proposed 
S  581.1(f)  could  be  construed  as 
prohibiting  only  reference  to  another 
ocean  common  carrier's  rates  and  might, 
therefore,  allow  reference  to  rates 
offered  by  tramps,  non-vessel  operating 
common  carriers  ("NVOCCs")  or  other 
entities.  ICCO  would  strike  the  words 
and  substitute  in  their  place:  "by  any 
other  carrier,  conference,  or  other 
person  or  entity." 

ICCO  also  states  that  even  though  the 
Commission  intended  to  prohibit  only 
"Cracy  Eddie"  clauses,  the  wording  of 
proposed  5  581.5(a)(4)  would  appear  to 
proscribe  all  MFS  clauses,  consistent 
with  ICCO's  position.  ICCO.  therefore, 
suggests  that  the  word  "only"  be 
inserted  before  the  word  "additional"  in 
§  581.5(a)(4). 

Finally,  ICCO  reaffirms  its  position 
that  de  minimis  liquidated  damages 
clauses  should  be  prohibited  by  rule. 
ICCO  recognizes  that  the  Commission 
declined  to  address  the  issue  of 
liquidated  damages  by  rule  partly 
because  a  staff  survey  indicated  that  6% 
of  the  contracts  in  a  sample  provided 
liquidated  damages  of  $100  or  less. 
ICCO  questions  whether  $100  per 
container  is  an  appropriate  threshold  for 
declaring  damages  to  be  de  minimis, 
especially  wjth  regard  to  high  rated 
commodities.  In  any  event.  ICCO 
believes  that  6%  is  a  sufficiently  high 
number  of  service  contracts  to  warrant 
rulemaking  in  this  area.  ICCO  further 
argues  that  when  the  level  of  damages 
in  a  service  contract  for  shipper  breach 
is  very  low.  or  nothing,  the  stability 
which  service  contracts  are  intended  to 
provide  is  lost.  De  minimis  liquidated 
damages  provisions  also  allegedly 
provide  an  incentive  for  unscrupulous 
shippers  to  engage  in  deceptive 
practices. 

ICCO  believes  that  a  rule  regarding  de 
minimis  liquidated  damages  would  be 
more  effective  than  adjudication  on  a 
case-by-case  basis.  It  suggests  that,  at  a 
minimum,  such  a  rule  should  state  that: 
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service  contracts  Including  clauses 
specifiying  dumages  for  cargo  shortral!  which 
the  Commission  finds  to  be  de  minimis  will 
be  rejected. 


However,  ICCO  also  supports  a  more 
specific  rule  that  would  create  a 
rebuttable  presumption  that,  if  a         I 
contract  set  less  than  a  specified 
percentage  of  freight  charges,  the  parties 
would  have  to  explain  to  the 
Commission  why  the  level  is  a  valid 
attempt  to  approximate  damages.  ICCO 
indicates  that  it  could  accept  a 
percentage  of  less  than  75%,  but  also 
notes  that  the  appropriate  percentage 
should  be  determined  after  notice  and 
opportunity  for  comment. 

Most  of  the  other  Carrier  Comments 
support  the  Proposed  Rule  but  also  urge 
that  it  be  expended  to  include  all  MFS 
clauses.  In  addition,  most  request  that 
the  Commission  reconsider  its  decision 
to  treat  the  level  of  liquidated  damages 
on  a  case-by-case  basis  and  propose 
instead  a  rule  of  general  applicability  in 
this  area.  In  support  of  this  position, 
most  of  the  Carrier  Comments  raise  the 
same  or  similar  arguments  as  those 
presented  by  ICCO  and  they  will  not, 
therefore,  be  repeated  here.  Others, 
however,  offer  additional  insights  which 
warrant  specific  mention. 

Some  conferences  note  that  the 
Commission's  service  contract  rules 
require  that  if  a  service  contract  does 
not  provide  damages  for  termination  or 
breach,  all  cargo  moving  under  the 
contract  must  be  rerated  at  the 
otherwise  applicable  tariff  rate — 46  CFR 
581.7(b)(2).  They  further  point  out  that 
this  provision  was  intended  to  prevent 
collusive  action  by  the  parties  to  avoid 
contract  commitments.  They  argue, 
however,  that  de  minimis  liquidated 
damages  undercut  the  purpose  of  this 
rule.  I 

The  Inter-American  Freight 
Conference  requests  that  if  the 
Commission  decides  not  to  prohibit  MFS 
clauses  entirely,  it  should  at  least 
require  such  provisions  to  state  the 
specific  carriers  or  conferences  whose 
rates  may  affect  the  service  contract 
rates  and  that  the  rates  involved  must 
cover  shipments  of  exactly  the  same 
commodity  in  the  same  volume  as  that 
specified  in  the  service  contract. 
The  New  York  Foreign  Freight 
Forwarders  and  Brokers  Association 
("NYFFBA")  questions  whether  the 
Commission,  as  a  procedural  matter, 
properly  disposed  of  ICCO's  Petition.  It 
contends  that  ICCO  petitioned  for  a  rule 
prohibiting  all  MFS  clauses,  and  not  for 
the  rule  the  Commission  proposed  which 
would  allow  certain  MFS  clauses. 
NYFFBA  also  contends  that  the 
Proposed  Rule  is  contrary  to  section  2  of 
the  1984  Act,""  in  that  it  would  allow 


large  shippers  to  enjoy  an  advantage 
over  small  shippers.  Moreover,  NYFFBA 
submits  that,  if  MFS  clauses  are 
allowed,  more  shippers  will  choose  to 
use  service  contracts,  thereby  eroding 
the  common  carriage  system  and 
perhaps  reducing  the  effectiveness  of 
the  conference  system. 

B.  Shipper  Comments 

Commenters  representing  shippers, 
shippers'  associations  and  related 
organizations  generally  support  the 
Commission's  decision  not  to  propose 
rules  regarding  liquidate^damages. 
They  also  support  that  aspe<;t  of  the 
Proposed  Rule  which  would  allow 
service  contracts  to  reference  a 
contracting  carrier's  tariff  rates  or  other 
service  contract  rates.  However,  they 
oppose  any  limitation  on  a  service 
contract  referencing  other  carriers'  tariff 
'rates  or  service  contracts. 

The  National  Industrial 
Transportation  League  ("NITL")  claims 
that  contracts  that  protect  both  parties 
from  adverse  price  consequences  based 
on  changing  market  conditions  are  an 
accepted  business  and  contractual 
practice.  Unrestricted  "meeting 
competition"  clauses  (MFS  clauses)  are 
said  to  allow  similarly  situated  shippers 
to  compete  without  changing  carriers 
when  a  foreign  competitor  can  lower  its 
transportation  costs  from  another 
carrier.  NITL  argues  that  such  clauses 
also  allow  the  contracting  carrier  the 
choice  of  claiming  the  business  if  it 
elects  to  continue  at  the  reduced  rate, 
consistent  with  normal  business 
practices. 

First  International  Shippers 
Association  believes  that  all  of  the 
matters  included  in  ICCO's  Petition  are 
commercial  matters  subject  to 
negotiation  and  that  the  market  should 
not  be  disrupted  to  create  additional 
unfair  advantage  for  carriers.  If 
basically  contends  that  carriers  will  not 
agree  to  MFS  clauses  unless  it  is  to  their 
commercial  advantage  and  that  carriers 
and  shippers  should  have  the  "right"  to 
negotiate  these  matters. 

The  Wine  and  Spirits  Shippers 
Association  ("WSSA")  contends  that 
Congress  did  not  intend  for  the 
Commisssion  to  regulate  the  commercial 
form  and  aspects  of  contract  carriage. 
WSSA  also  argues  that  inclusion  of  MFS 
clauses  will  put  carriers  on  notice  of  the 
consequences  of  predatory  rate 
reductions,  thereby  limiting  their  use 
and  enhancing  revenues  for  all  carriers 
Lastly,  WSSA  asserts  that  shippers' 
associations  are  unique,  in  that  they  do 


not  own  cargo  and  cannot  compel  their 
members  to  ship  exclusively  through 
them.  If  a  non-contracting  carrier  or 
conference  undercuts  the  contract  rate, 
members  of  the  association  will 
allegedly  be  induced  to  use  those  lower 
rates.  WSSA  believes  that  the  net  effect 
would  be  that  the  association  could  not 
meet  its  commitment,  through  no  faul'  of 
its  own. 

The  American  Institute  for  Shippers' 
Associations  ("AISA")  advises  that  it 
represents  two  types  of  shippers' 
associations — (1)  "full  service" 
associations,  which,  it  explains,  handle 
all  aspects  of  the  freight  movement  as 
cooperatives,  and  (2)  "rate  negotiator" 
associations,  which  are  said  to  enter 
into  rate  arrangements  on  behald  of 
their  collective  memberships.  AISA 
contends  that  the  Commission  lacks 
jurisdiction  to  regidate  the  form  and 
substantive  content  of  service  contracts, 
but  particularly  the  pricing  terms.  AISA 
believes  that  the  Commission's 
interpretation  of  the  1984  Act's  initial 
policy  goal,  as  a  general  poHcy 
exhortation  only,  is  inconect.  It  claims 
that  Congress  specifically  identified 
service  contracts  as  requiring  a 
minimum  of  government  regulatory 
interference,  citing  S.  Rep.  No.  3.  98th 
Cong..  1st  Sess.  18  (1983).  It  also  avers 
that  the  level  of  rates  charged  shippers 
was  another  area  specifically  identified 
as  being  outside  the  Commission's 
jurisdiction.  Id.  at  16, 18.  This 
governmental  non-intervention  policy  is 
allegedly  further  underscored  by  the  fact 
that  the  exclusive  remedy  for  breach  of 
a  service  contract  is  an  action  in  court, 
unless  otherwise  agreed.  46  U.S.C.  app. 
1707(c). 

AISA  questions  the  Commission's 
determination  that  service  contracts  are 
"special"  contracts  subject  to  regulation. 
It  argues  that  the  essential  terms  set 
forth  in  section  8(c)  of  the  1984  Act  are 
not  mandatory,  but  merely  examples  of 
terms  that  may  be  agreed  to."  AISA 


'"  Section  2  states,  in  part:  The  purposes  of  this 
Acl  are — (1)  to  establish  a  nondiscriminatory 
regulatory  process  for  the  common  carriage  of  goods 


by  water  in  the  foreign  commerce  of  the  United 
States  with  a  minimum  of  government  intervention 
and  regulatory  costs  "  •  *.  46  U.S.C.  app.  1701(1). 


'  •  Section  8(c)  stales:  SERVICE  CONTRACTS.— 
An  ocean  common  carrier  or  conference  may  enter 
into  a  service  contract  with  a  shipper  or  shippers' 
association  subject  to  Ihe  requirements  of  this  Acl. 
Except  for  service  contracts  dealing  with  bulk 
cargo,  forest  products,  recycled  metal  scrap,  wjsle 
paper,  or  paper  waste,  each  contract  entered  inio 
under  this  subsection  shall  be  filed  confidentially 
with  the  Commission,  and  at  the  same  time,  a 
concise  statement  of  its  essential  terms  shall  Ije 
filed  with  Ihe  Commission  and  made  available  to 
the  general  public  in  tariff  format,  and  those 
essential  terms  shall  be  available  to  all  shippers 
similarly  situated.  The  essential  terms  shall 
include — (1)  The  origin  and  deslinalion  port  raiix^s 
in  Ihe  case  of  porl-lo-port  movements,  and  Ihe 
origin  and  deslinalion  geographic  areas  in  Ihe  case 
of  through  inlermodal  movements:  (2)  The 
commodity  or  commodities  involved;  (3)  The 
minimum  volume;  (4)  The  line-haul  rale:  (5)  The 
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further  contends  that  a  pricing  term  is 
not  mandatory  and  that  both  the 
common  law  and  the  Uniform 
Commercial  Code  recognize  contracts 
which  do  not  have  specific  pricing 
terms. 

AISA  also  takes  issue  with  the 
conclusion  that  the  works  "certain  rate 
or  rate  schedule"  in  sections  3(21)  and 
8(c)  of  the  Act  indicate  a  requirement 
that  service  contract  rates  be  an 
established,  numerical  value  rate.  It 
argues  that  "certain"  is  not  limited  to 
previously  existing  events,  but  includes 
items  "in  law.  capable  of  being 
identified  or  made  known,  without 
liability  to  mistake  or  ambiguity,  from 
data  already  given."  Black's  Law 
Dictionary  204  (5th  ed.  1979).  This 
definition  is  said  to  be  consistent  with 
an  alternative  definition  for  "certain"  in 
Webster's  New  Collegiate  Dictionary 
182  (1975).  AISA  argues  that  under  these 
definitions,  MFS  clauses  contain  certain 
rates,  because  the  rate  can  be 
determined  from  data  which  is  specified 
in  the  contract.  This  interpretation  is 
allegedly  consistent  with  statements  in 
the  Senate  Report  implying  that  service 
contracts  need  contain  no  provision 
concerning  prices,  on  the  condition  that 
they  provide  meaningful  commerical 
disclosure.  S.  Rep.  No.  3,  98th  Cong.,  1st 
Sess.  32  (1983). 

AISA  also  submits  that  the  policy  of 
allowing  a  carrier  to  reference  its  own 
published  rates  but  not  the  rates  of  its 
competitors  is  arbitrary.  If  the 
Commission  is  attempting  to  achieve 
rate  certainty  in  service  contracts,  AISA 
claims  that  it  must  either  uniformly 
prohibit  or  uniformly  allow  all  MFS 
clauses. 

Further,  AISA  believes  that  the 
Commission's  prohibition  against  cross- 
referencing  of  tariffs  should  not  be 
applied  to  service  contracts.  AISA  states 
that  the  policy  against  cross-referencing 
tariffs  to  reduce  the  burden  on  shippers 
does  not  apply  in  the  case  of  a  service 
contract,  where  the  shipper  negotiates 
an  MFS  clause  and  voluntarily  assumes 
the  burden  of  ascertaining  the  market 
rate.  The  1984  Act  is  said  to  consistently 
treat  tariff  rates  and  service  contracts  as 
distinct  systems. 

To  the  extent  that  rate  instability  is 
one  of  the  reasons  for  prohibiting  MFS 
clauses,  AISA  contends  that  no  cause 
and  effect  relationship  has  been 
established.  Because  AISA  views 
complaints  against  MFS  clauses  as 


duration:  (6)  Service  commilmenig;  and  (7)  The 
liquidated  damages  for  nonperformance,  if  any. 

The  exclusive  remedy  for  a  breach  of  a  contract 
entered  into  under  this sutnection  shall  be  an  action 
in  an  appropriate  court,  unless  the  parties  otherwise 
agree  46  U.S.C.  app.  1707(c). 


complaints  with  the  statute  itself,  it 
suggests  that  these  issues  await  the 
results  of  the  Commission's  section  18(a) 
study.  See  46  U.S.C.  app.  1717(a). 

AISA  advises  that  the  Department  of 
Justice  prohibits  shippers'  associations 
from  requiring  their  members  to  ship 
exclusively  through  the  association.  As 
a  result,  shippers'  associations  and 
particularly  "rate  negotiator" 
associations  are  said  to  be  susceptible 
to  having  their  members  raided  by  a 
contracting  carrier  or  conference  or  by 
competing  carriers. 

AISA  suggests  that  the  Proposed  Rule 
may  inhibit  the  use  of  service  contracts 
for  intermodal  transportation.  This 
allegedly  may  occur  because  inland 
transportation  contracts  do  allow  MFS 
clauses.  AISA  explains  that  if  a  shipper 
can  obtain  an  MFS  clause  for  the 
domestic  portion  of  its  transportation 
movement  but  is  unable  to  do  so  for  the 
foreign  portion,  it  may  have  no  choice 
but  to  use  a  carrier's  tariff  rates  for  the 
ocean  transportation  rather  than  enter 
into  an  intermodal  service  contract.  This 
result  is  argued  to  be  contrary  to  the 
policy  of  the  1984  Act  to  develop  and 
promote  intermodal  services. 

AISA  also  maintains  that  the 
Proposed  Rule  is  vague  and  does  not 
clearly  permit  that  which  the 
Commission  intended  to  permit.  AISA 
states,  for  example,  that  while  proposed 
§  581.5(a)(4)  permits  cross-referencing  of 
a  contracting  carrier's  "additional 
charges,  surcharges,  allowances,  or 
adjustment  factors  *  *  *."  this  language 
does  not  make  it  clear  that  "rates"  may 
be  cross-referenced.  AISA  also  believes 
that  the  Proposed  Rule  is  broader  than 
that  requested  by  ICCO,  in  that  it 
prohibits  incorporation  by  reference  of 
any  essential  term,  not  simply  a  rate 
term.  It  suggests,  therefore,  that  the 
phrase  "or  any  other  essential  term(s)" 
be  deleted.  Lastly,  AISA  takes  issue 
with  certain  other  wording  of  the 
Proposed  Rule,  in  particular  the  meaning 
of  the  phrases  "allow  to  be  changed  to 
adopt,"  "direct  match,  formula  or  by  any 
other  means,"  and  "any  other  offering." 

The  Chemical  Manufacturers 
Association  ("CMA")  states  that  the 
Commission  has  overstepped  its  proper 
statutory  role  under  section  8(c)  of 
protecting  the  rights  of  similarly  situated 
shippers  and  involved  itself  in  second- 
guessing  the  business  judgments  of 
contracting  parties  to  protect  carriers 
and/or  their  competitors.  It  believes  that 
certain  statements  by  the  Commission  in 
Docket  No.  86-6,  Service  Contracts,  52 
FR  23989  (June  26, 1987),  delineate  its 
proper  role  in  this  regard,  and  are 
consistent  with  the  legislative  history  of 
the  1984  Act.  The  requirement  in  the 


Commission's  rules  that  similarly 
situated  shippers  be  notified  of  a  change 
in  essential  terms  due  to  the  operation 
of  a  contingency  clause  [e.g.  an  MFS 
clause)  is  said  to  be  adequate  to 
implement  section  8(c)  of  the  1984  Act. 

CMA  further  contends  that  the 
Commission  has  failed  to  explain  why 
existing  rules  will  not  ensure 
compliance  with  section  10(b)(1)  of  the    _ 
1984  Act,  which  prohibits  a  carrier  from 
charging  a  different  rate  from  that 
shown  in  its  tariff  or  service  contract.  It 
argues  that  a  carrier  that  adjusts  a 
service  contract  rate  in  accordance  with 
the  terms  of  its  contract  is  charging  a 
rate  as  shown  in  its  service  contract  for 
purposes  of  section  10(b)(1). 

CMA  views  the  Proposed  Rule  as 
designed  to  protect  either  the 
contracting  carrier  from  its  own  folly  or 
a  contracting  carrier's  competitors  from 
that  carrier's  competition.  Under  either 
case,  the  rule  is  alleged  to  refiect 
"administrative  paternalism."  Moreover, 
to  the  extent  the  Proposed  Rule  is 
intended  to  limit  competition  and 
stabilize  rates,  it  allegedly  could  be 
considered  as  a  form  of  price  support  for 
ocean  carriers.  CMA  notes  that  section 
4(a)(7)  of  the  1984  Act  »«  gives 
conferences  the  ability  to  prohibit  or 
regulate  their  members'  use  of  service 
contracts  to  limit  competition,  and  CMA 
contends  that  the  Commission  should 
not  assume  this  role. 

CMA  notes  the  Commission's 
statement  that,  as  a  practical  matter,  a 
carrier  signatory  to  a  service  contract 
could  meet  the  rate  of  a  competitor  by 
simply  adjusting  its  own  tariff  rates.  It 
argues,  however,  that  such  an  approach 
would  make  service  contracts  more 
restrictive  than  general  tariffs  and 
would  discourage  the  use  of  service 
contracts. 

The  American  Paper  Institute,  Inc. 
("API")  points  out  that  the  Transpacific 
Westbound  Rate  Agreement  ("TWRA") 
no  longer  enters  into  any  service 
contracts  and  suggests  that  this  alone  is 
reason  enough  to  deny  the  Petition.  It 
also  questions  how  MFS  clauses  can  be 
upsetting  any  balance  between  shipper 
and  carrier  interests.  API  claims  that 
carrier  opposition  to  the  concept  of 
service  contracts  was  rejected  by 
Congress  in  enacting  the  1984  Act  and 
submits  that  the  Commission  should  not 
now  "second-guess"  Congress. 

API  further  questions  the 
Commission's  reliance  on  a  Report  of 


the  House  Committee  on  Merchant    i 
Marine  and  Fisheries  ("House 
Report")  •*  for  the  proposition  that 
Congress  intended  that  the  Commission 
take  an  active  role  in  regulating  service 
contracts.  API  suggests,  rather,  that  the 
controlling  legislative  history  is  the 
Conference  Report  *♦  and  then  the 
Senate  Report.  It  reads  the  Conference 
Report  as  indicating  that  service 
contracts  can  be  employed  in  a 
discriminatory  fashion  and  are  not,    I 
therefore,  constrained  in  any  way  by 
common  carriage  concepts. 

API  takes  issue  with  the  | 

Commission's  interpretation  of  the 
statement — "to  the  extent  any  contract 
charge  or  allowance  is  the  same  as  that 
in  the  carrier's  or  conference's  general 
public  tariff,  incorporation  by  reference 
will  suffice."  Senate  Report  at  32.  This 
language  is  allegedly  not  meant  "*  *  * 
to  tie  the  referenced  tariff  to  any 
particular  carrier  or  conference's  rate, 
but  rather  to  emphasize  that  j 

incorporation  by  reference  will  be 
allowed  for  a  'general  public  tariff.'  " 
After  citing  additional  language  in  the 
Senate  Report,  API  concludes  that  the 
concern  of  Congress  was  not  whose 
rates  are  referenced,  but  rather  that 
publicly  available  rates  be  referenced. 

API  furthers  suggests  that  the 
Commissions  reliance  on  precedent 
under  section  18(b)(3)  of  the  Shipping 
Act,  1918,  46  U.S.C.  817(b)(3)  (repealed 
1984),  is  inapposite  to  service  contracts, 
which  are  entirely  new  under  the  1984 
Act  and  are  intended  to  provide  certain 
preferences. 

Du  Pont  claims  that  the  definition  set 
forth  in  proposed  §  581.1(f)  is  not  a 
"most  favored-shipper"  clause,  but 
rather  a  "meeting  competition"  clause.  It 
submits  that  valid  "meeting 
competition"  clauses  do  not  result  in  a 
lack  of  mutuality  of  consideration.  To 
the  contrary,  Du  Pont  suggests  that  the 
common  law  recognizes  contracts  that 
provide  relief  from  adverse  price 
consequences  based  on  changing  market 
conditions  as  valid.  Du  Pont  also 
questions  ICCO's  references  to  a  lack  of 
balance  or  the  overwhelming  market 
power  of  shippers  over  carriers, 
especially  in  light  of  the  fact  that  the 
TVVRA  has  no  service  contracts,  with  or 
without  "meeting  competition"  clauses. 

Du  Pont  further  proposes  that  the 
Proposed  Rule  be  modified  so  that 
shippers  could  use  only  written  offers 
from  comparable  carriers  that  are  firmly 
committed,  in  writing,  to  provide  the 
service,  either  under  a  tariff  or  under  a 
service  contract,  if  the  contract  carrier 


"  Section  4  states,  in  part:  (a)  Ocean  Common 
Carriers — This  Act  applies  to  agreements  by  or 
among  ocean  common  carriers  to — *  *  '  (7) 
regulate  or  prohibit  their  use  of  service  contracts.  48 
use.  app.  1703(a)(7). 


"  H.R.  Rep.  No.  53.  98lh  Cong.,  1st  Sess  (1983). 
'*  H.R.  Conf.  Rep.  No.  600.  98th  Cong.,  2nd  Sess 
(19S4)  ("Conference  Report"). 


elects  not  to  continue  to  carry  the  cargo. 
Moreover,  Du  Pont  proposes  to  preserve 
the  statutory  rights  of  similarly  situated 
shippers  by  treating  a  carrier's  decision 
to  meet  competition  as  a  new,  limited 
service  contract,  thereby  affording  a  30- 
day  period  for  similarly  situated 
shippers  to  exercise  their  "me-too" 
rights. 

Subaru  fully  supports  the  Proposed 
Rule  as  a  fair  and  equitable  solution  to 
the  concerns  raised  by  ICCO's  Petition. 
It  believes  that  if  carriers  are  free  to 
adjust  rates  in  a  service  contract 
upward  (by  reference  to  a  general  rate 
increase),  they  should  also  be  free  to 
allow  reductions,  when  market 
conditions  dictate.  In  addition,  Subaru 
notes  that  the  proper  time  for  a  carrier 
to  address  an  MFS  clause  is  at  the  time 
the  contract  is  negotiated,  because  such 
a  provision  need  not  be  included  if  a 
carrier  does  not  desire  it. 

The  National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 
("NCBFAA")  likewise  supports  the 
Proposed  Rule.  It  notes  that,  historically, 
after  a  shipper  executes  a  service 
contract,  conferences  have  adjusted 
rates  downward  to  a  point  where  a  non- 
signatory  shipper  has  a  lower  rate  than 
a  competing  signatory.  In  addition, 
NCBFAA  asserts  that  after  a  shipper 
tenders  cargo  for  a  period  of  time  and 
establishes  its  ability  to  generate  a 
certain  volume  of  cargo,  carriers,  may 
approach  the  shipper  and  seek  to  deal 
directly  with  it  by  offering  a  lower  than 
contract  rate.  The  Proposed  Rule  is  seen 
as  preventing  this  conduct. 

C.  Other  Commenters 

Senator  Breaux  advises  that  service 
contracts  were  not  intended  to  replace 
the  system  of  common  carriage  in  ocean 
transportation.  He  states  that  they  were 
intended  to  provide  greater  stability  to 
ocean  freight  rates  and  to  enable  both 
shippers  and  carriers  to  make  mutual 
commitments  which  would  add  greater 
predictability  to  rates,  volume  and 
service.  Senaiof  Preaux  further  states 
that  the  essence  of  service  contracts  is 
the  long  nature  of  these  commitments  as 
opposed  to  the  unpredictable  tendering 
of  cargo  under  tariff  rates  that  may 
fluctuate. 

Congressman  Jones  expresses  support 
for  the  standards  in  the  Proposed  Rule 
that  define,  by  exclusion,  what  may  be 
considered  an  acceptable  service 
contract.  He  also  notes  the  importance 
of  the  Commission's  reiteiation  of  its 
policy  to  require  meaningful  rate  and 
service  commitments  for  shippers  and 
meaningful  service  commitments  for 
carriers.  Congressman  Jones  views  the 
Proposed  Rule  as  reducing  the  burden 
on  the  Commission  if  MSF  clauses  were 


allowed  and  numerous  contract 
amendments  were  filed  with  it. 

Discussion 

MFS  clauses  are  provisions  in  service 
contracts  that  permit  the  contract  rate  to 
vary  based  on  some  external  activity  or 
event.  There  are  essentially  three 
different  types  of  MFS  clauses.  The  first 
allows  a  service  contract  to  meet  or 
adopt  any  rate  offered  by  the 
contracting  carrier  or  conference  in  its 
tariffs  or  service  contracts.  The  second 
allows  the  contract  to  meet  the  rates  of 
other  carriers  or  conferences,  whether  in 
tariffs  or  service  contracts.  The  last 
category  permits  changes  to  the  contract 
rate  based  on  unpublished  offers  of 
other  carriers. 

ICCO  originally  petitioned  the 
Commission  for  a  rule  that  would 
prohibit  all  three  forms  of  MFS  clauses. 
ICCO  also  requested  a  rule  establishing 
a  minimally  acceptable  level  for 
Uquidated  damages  provisions  in  ser\  ice 
contracts  for  a  shipper  breach  of  its 
volume  commitment. 

The  Proposed  Rule  would  have 
allowed  a  carrier's  service  contract  rate 
to  be  adjusted  based  on  its  own  tariff 
rates  or  service  contract  rates. 
Reference  to  other  carriers'  rates  or 
offers  would  have  been  prohibited. 
However,  the  Commission  also 
suggested  that  a  basis  might  exist  to 
distinguish  and  permit  MFS  clauses 
referencing  other  carriers'  rates.  In 
addition,  the  Commission  declined  to 
issue  a  rule  addressing  the  acceptable 
level  of  liquidated  damages,  but  instead 
indicated  that  it  would  deal  with  that 
issue  on  a  case-by-case  basis. 

After  consideration  of  all  the 
comments  to  the  Proposed  Rule,  the 
Commission  has  determined  to  prohibit 
only  those  MFS  clauses  that  allow  a 
service  contract  rate  to  meet 
unpublished  offers  of  carriers  or 
conferences.  In  addition,  the 
Commission  notes  that  the  issue  of  de 
minimis  liquidated  damages  was 
outside  the  scope  of  the  Pioposed  Rule. 
Nonetheless,  because  this  issue  was 
reargued  by  some  commenters,  the 
Commission  will  take  this  opportunity  to 
reaffirm  its  earlier  decision.  "The  reasons 
for  these  determinations  follow,  with  the 
latter  subject  treated  first. 

Liquidated  damages  are  sums  a  party 
to  a  contract  agrees  to  pay  to  the  other 
party  in  the  event  a  promise  is  breached, 
and  are  good  faith  efforts  to  estimate  the 
actual  damages  which  might  ensue, 
taking  into  account  the  difficulties  in 
proving  actual  damages.  See  Black  s 
Law  Dictionary  353  (5th  ed.  1979).  The 
appropriateness  of  any  given  liquid:i'cd 
damages  provision  is  generally  judgea 
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on  its  own  unique  circumstances.  In  the 
area  of  service  contracts  for  ocean 
transportation,  liquidated  damages  are 
most  often  included  to  address  the 
situation  of  a  shipper  failing  to  meet  its 
volume  commitment.  However,  given 
the  shipper,  carrier,  commodity,  and 
trade  characteristics  that  influence  the 
determination  of  liquidated  damages,  it 
may  be  particularly  difficult  to  quantify 
in  a  universally  applicable  rule,  what 
might  be  an  acceptable  level  of 
liquidated  damages. 

The  Commission  has  never  stated, 
however,  that  it  lacks  authority  to  issue 
regulations  concerning  de  minimis 
^liquidated  damages.  In  fact  in  the 
Supplemental  Information  to  the 
Proposed  Rule,  the  Commission  stated 
that,  although  it 

*  *  *  lacks  the  authority  to  directly  regulate 
the  use  of  liquidated  damages  provisions 
[this]  does  not  necessarily  mean  that  the 
Commission  is  without  authority  to  preclude 
service  contract  liquidated  damages 
provisions  which  may  permit  evasion  of  the 
otherwise  applicable  tariff  rate  contrary  to 
the  1984  Act  and  the  policies  underlying  it. 
regardless  of  whether  both  parties  to  the 
contract  willingly  or  unwillingly  agree  to 
those  provisions. 

Proposed  Rule  at  28,  29.  In  this  regard, 
the  Commission  noted  that  it  would  be 
extremely  difficult  to  devise  "an 
efficient  and  appropriate  regulatory 
requirement"  and  that  it  would  only 
consider  such  a  course  of  action  if  there 
were  a  showing  that  "the  use  of  de 
minimis  liquidated  damages  clauses  is 
widespread  and  presents  a  serious 
problem  that  threatens  the  viability  of 
the  overall  legislative  scheme  of  the 
1984  Act." 

Although  the  Commission  recognized 
that  there  is  a  potential  for  illusory 
contracting  through  the  use  of  de 
minimis  liquidated  damages  clauses  and 
that  such  contracting  may  on  occasion 
have  occurred,  it  did  not  find  such 
contracting  to  have  been  shown  to  be  of 
sufficient  magnitude  to  warrant  the 
significant  restrictions  on  service 
contracting  that  effective  regulation 
would  entail.  Proposed  Rule  at  30.  In  this 
connection,  the  Commission  also  noted 
a  random  survey  of  service  contracts  by 
its  staff  that  indicted  that  only  6%  of  the 
contracts  reviewed  had  liquidated 
damages  provisions  at  less  than  a  level 
that  might  be  considered  clearly  de 
minimis.  The  Commission  nevertheless 
advised  that  it  would  closely  scrutinize 
filed  service  contracts  and  reject  any 
with  potentially  low  levels  of  Hquidated 
damages." 


"  As  the  CommiMion  noted:  *  *  *  it  i«  lh«  stated 
policy  of  the  Commission  to  requira  meaningful  rate 
and  volume  commitments  on  the  part  of  the  shipper 


No  new  facts  or  arguments  have  been 
presented  that  persuade  the  Commission 
to  alter  its  earlier  determination. 
Moreover,  more  recent  Commission  staff 
surveys  reveal  only  about  seven  to  nine 
percent  of  the  service  contracts 
reviewed  having  provisions  for 
deadfreight  at  a  level  that  might  be 
considered  clearly  de  minimis.  The 
Commission  therefore  will  treat  such 
matters  on  a  case-by-case  basis.  The 
Commission  intends  to  be  particularly 
vigilant  in  this  regard,  and  intends  to 
require  parties  to  any  service  contract 
containing  suspect  levels  of  liquidated 
damages  to  justify  their  provisions.  It  is 
the  Commission's  belief  that  under 
certain  circumstances  liquidated 
damages  of  an  extremely  minimal 
amount  could  violate  section  10(a)(1)  of 
the  1984  Act  and  may  also  indicate  a 
failure  of  consideration  on  the  part  of 
the  shipper,  calling  into  question 
whether  the  arrangement  is  indeed  a 
"contract." 

ICCOs  Petition  indicated  that  MFS 
clauses  may,  in  certain  instances,  be 
triggered  not  only  by  some  rate  offer 
contained  in  a  tariff  or  service  contract, 
but  also  by  other  means,  including 
telephone  quotes.  The  Commission 
concluded,  in  issuing  the  Proposed  Rule. 
that  this  type  of  MFS  clause  appeared  to 
be  contrary  to  section  8(c)  of  the  1984 
Act.  The  Commission  explained  that 
tying  a  service  contract  rate  to  an 
unpublished,  nonbinding  rate  "offer," 
that  cannot  be  readily  ascertained  by 
interested  third  parties,  did  not  appear 
to  provide  the  "meaningful  commercial 
disclosure"  contemplated  by  Congress. 
Proposed  Rule  at  22  and  27. 

The  only  two  commenters  that 
directly  addressed  this  type  of  MFS 
clause  represented  shipper  interests. 
Notwithstanding  their  predeliction  in 
favor  of  MFS  clauses  generally,  these 
commenters  concede  that  clauses  tied  to 
unpublished  offers  might  be  legally 
prohibited  by  the  Commission.  Thus. 
API  states  that,  to  the  extent  an  MFS 
clause  references  an  unpublished  and 
unknown  late  which  is  not  thereafter 
filed  with  the  Commission,  prohibition 
would  constitute  a  "viable  enforcement 
action  designed  to  provide  meaningful 
commercial  disclosure."  Likewise.  AISA 
indicates  that  it  could  support  a 


and  mexningful  service  commitments  on  the  part  nf 
the  carrier  in  ail  service  contracts  entered  into 
under  the  authority  of  8«>ciion  8{c)  of  the  1984  Act 
The  Commission  will  scrutinize  contracts  carefully 
at  the  time  of  filing  to  ensure  that  they  contain  such 
commitments,  pursuant  to  the  requirements  of  46 
CFR  5ei.1(n).  Failure  to  comply  with  the 
requirements  of  46  CFR  581. l(n).  as  herein 
interpreted,  will  result  in  the  rejection  of  the 
contract  pursuant  to  46  CFR  581.8  or  other 
appropriate  Commission  action.  Proposed  Rule  at 
27. 


regulation  prohibiting  reference  to 
unpublished  offers  as  being  within  the 
Commission's  jurisdiction  to  require  rate 
certainty. 

The  Commission  concludes  that 
service  contract  provisions  that  allow  a 
contract  rate  to  match  a  vague, 
unwritten  and  unpublished  offer  of  some 
other  carrier  are  unlawful  and  should 
be.  therefore,  prohibited.  These  types  of 
provisions  do  not  provide  any 
commercial  disclosure  to  other 
interested  parties,  let  alone  the 
meaningful  commercial  disclosure 
required  by  section  8(c)  of  the  Act. 
Accordingly,  the  Proposed  Rule  has 
been  modified  to  clarify  that  this  type  of 
MFS  clause  will  no  longer  be 
countenanced.  Specific  language  will  be 
added  to  46  CFR  581.5(a)(3)(iii)  to 
indicate  that  the  "contract  rate" 
essential  term  may  not  be  changed 
based  on  rate  offers  of  other  carriers  not 
published  in  a  tariff  or  service 
contract." 

As  for  the  remaining  two  types  of 
MFS  clauses,  there  is  little  or  no 
practical  difference  between  them.  A 
service  contract  that  references  a 
carrier's  own  tariff  or  service  contracts 
and  a  contract  that  references  rates 
contained  in  other  carriers'  tarriffs  or 
service  contracts  both  operate  in  a 
similar  manner.  The  only  question  is 
whether  the  kinds  of  materials  to  which 
they  refer  [i.e..  one's  own  rates  versus 
the  rates  of  others)  have  been  somehow 
distinguished  by  statute  or  by 
Congressional  intent. 

Upon  review  of  the  comments  and 
further  consideration  of  the  relevant 
language,  the  Commission  does  not 
believe  that  the  Senate  Report  can  serve 
as  a  sufficient  basis  to  distinguish 
between  th^se  two  types  of  MFS 
clauses.'^  The  language  in  this  Report 
discussing  incorporation  by  reference  to 
a  carrier's  general  public  tariff  makes 
reference  only  to  a  carrier's  additional 
"charges  "  or  "allowances"  and  not  the 
base  rate  for  the  commodity  covered  by 
the  contract.  Therefore,  because  the 
Senate  Report  does  not  distinguish 


■*  The  Final  Rule  thus  amends  existing  paragraph 
|p|(;<)  of  §  581.5.  rather  than  adding  several  new 
paragraphs  to  Part  581.  as  had  originally  l>een 
proposed 

"  The  pertinent  section  of  the  Senate  Report 
stales:  The  "line-haul  rate."  referred  to  in  paragraph 
(4)  includes  all  compensation  to  be  paid  and  must 
also  be  disc'.osed.  Many  service  contracts  may 
provide  for  charges  or  allowances  for  transporting 
and  handling  the  goods  involved  that  may  l>e 
different  from  those  published  in  the  otherwise 
applicable  general  tariff  and.  accordingly,  any  such 
variance  must  be  identified  in  the  line-haul  rate 
disclosure.  To  the  extent  any  contract  charge  or 
allowance  is  the  same  as  that  in  tlie  carrier's  or 
conference's  general  public  tariff,  incorporation  by 
reference  will  suffire.  Senate  Report  at  31.  32. 


between  MFS  clauses  referencing  a 
carrier's  own  rates  and  those 
referencing  other  carriers'  rates,  both 
types  of  clauses  must  be  assessed 
together  against  other  possible 
restrictions  contained  in  the  1984  Act. 

ICCO  has  argued  thart  service 
contracts  containing  MFS  clauses  do  not 
contain  "certain"  rates  for  purposes  of 
section  3(21)  of  the  1984  Act.  The 
Commission  disagrees.  As  we  noted  in 
the  Proposed  Rule,  a  contract  must  be 
drafted  so  as  to  permit  a  person  to 
ascertain  the  agreed  upon  rate  from  the 
face  of  the  document  or  a  specified  rate 
schedule.  The  initial  rate  to  be  charged 
under  a  contract  containing  an  MFS 
clause  is  a  specific,  numerical  rate  and 
is,  therefore,  "certain"  for  section  3(21) 
purposes.  Moreover,  to  the  extent  that 
that  rate  is  subsequently  adjusted  based 
upon  circumstances  specifically  set  forth 
in  the  MFS  clause,  that  "adjusted"  rate 
is  capable  of  being  ascertained  from 
objective  data,  although  published 
elsewhere.  In  fact,  when  such  a 
contingency  is  invoked,  the 
Commission's  rules  already  require  that 
this  fact  must  be  brought  to  the 
Commission's  attention.  46  CFR 
581.3(a)(3)(viii)  and  581.5(b)(1).  At  all 
times,  the  applicable  rate  imder  a 
contract  with  an  MFS  clause  will  be 
ascertainable  and  known  to  the 
Commission. 

ICCO  has  also  argued  that  MFS 
clauses  that  reference  other  carriers' 
rates  violate  section  10(b)(1)  of  the  1984 
Act.  The  Commission  again  disagrees, 
after  full  consideration  of  all  the 
comments  and  reexamination  of  the 
applicable  statutory  language.  A  carrier 
that  adjusts  a  service  contract  rate  in 
accordance  with  an  MFS  clause 
referencing  other  carriers'  rates  is 
charging  a  rate  "shown  in  its  service 
contract."  Although  the  rate  ultimately 
charged  may  be  affected  by  another 
carrier's  rates,  the  method  of 
determining  the  service  contract  rate  is 
stated  in  the  contracting  carrier's 
service  contract.  And,  as  indicated 
above,  that  rate  is  ascertainable  from 
objective  data.  The  Commission  does 
not  therefore  believe  that  section 
10(b)(1)  can  be  used  to  distinguish 
between  acceptable  MFS  clauses. 

One  further  issue  raised  in  the 
Supplemental  Information  to  the 
Proposed  Rule  is  whether  MFS  clauses 
are  in  any  way  inconsistent  with  the 
Commission's  past  policy  and  precedent 
which  precluded  a  carrier's  tariff  from 
referencing  rates  published  in  any  other 
carrier's  tariff."  "The  Commission  noted 


"  Although  the  Commission  raised  the  question 
of  the  applicability  of  tariff  rules  and  precedent  in 
the  context  of  MFS  clauses  that  reference  other 


that  this  policy  was  designed  to  lessen 
the  burden  on  shippers  to  refer  to  other 
carriers'  tariffs  to  determine  applicable 
freight  rates.  However,  given  ihe 
"greater  commercial  freedoms  service 
contracts  appear  to  have  been  intended 
to  provide,"  the  Commission  specifically 
recognized  that  "a  direct  application  of 
tariff  case  law  and  policy  to  service 
contracts  may  be  inappropriate." 
Proposed  Rule  at  28.  For  the  reasons 
stated  below,  the  Commission  fmds  the 
tariff,  no-cross-referencing  policy  to  be 
not  directly  applicable  to  service 
contracts. 

In  the  process  leading  up  to  enactment 
of  the  1984  Act,  the  issue  of  whether  to 
require  tariff  filing  at  all  was  thoroughly 
debated.  Ultimately,  Congress  decided 
to  continue  the  system  of  tariff  filing  and 
with  it  the  Commission's  prior 
interpretation  and  rules.  However,  there 
is  no  clear  indication  that  Congress  at 
any  time  intended  that  the 
Commission's  practices  vis-a-vis  service 
contracts  were  to  track  its  existing  tariff 
filing  practices," 

Moreover,  Congress  specifically 
distinguished  service  contracts  from 
rates  in  tariffs.  The  Conference  Report 
notes  that  section  8(a)  of  the  Act  "*  *  * 
does  not  require  service  contracts  to  be 
filed  in  tariffs."  Conference  Report  at  29. 
As  a  result,  conferences  are  not  required 
to  permit  their  members  a  right  of 
independent  action  on  service  contracts 
pursuant  to  section  5(b)(8).  Id.  Tariff 
rates  are  open  to  all  and  must  be 
employed  in  a  non-discriminatory 
manner.  However,  service  contracts 
may  favor  certain  shippers  and  are 
expressly  exempted  from  certain 
statutory  prohibitions  against 
discrimination.  See  e.g.  48  U.S.C.  app. 
1709(b)  (6)  and  (11). 

Further  support  for  not  applying  the 
tariff,  "no  cross-referencing"  policy  to 
service  contracts  can  be  drawn  from  the 
policy  underlying  the  rule  itself.  As  the 
Commission  noted  in  the  Supplementary 
Information,  the  reason  the  tariff  policy 
was  adopted  was  to  lessen  the  burden 
on  a  shipper  to  ascertain  the  applicable 
rate.  However,  in  the  case  of  an  MFS 


carriers'  rates,  several  commenters  have  suggested 
that  these  arguments  apply  with  equal  force  to  MFS 
clauses  that  reference  a  carrier's  own  rates.  The 
relevant  tariff  rules.  46  CFR  580.6(k)(2).  S80.5|g).  and 
580.13(b),  allegedly  reflect  a  longstanding 
Commission  policy  of  prohibiting  a  carrier  from 
incorporating  by  reference  any  rates,  even  its  own. 
'•  There  is  language  in  the  Senate  Report  to  the 

effect  thai a  service  contract  must  be  filed 

and  is  subject  to  the  tariff  filing  requirements  and 
common  carrier  obligations  of  the  bill."  Senate 
Report  at  21.  However,  the  "tariff  filing  requirement 
•  *  *  of  the  bill"  to  which  the  Report  refers  appear 
to  be  any  requirement  that  a  statement  of  the 
essential  terms  of  a  service  contract  be  "made 
available  to  the  general  public  in  tariff  format."  See 
section  8tc). 
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clause,  as  noted  in  shipper  comments,  it 
is  the  shipper  who  negotiates  the  clause 
and  voluntarily  assumes  the  bivden  of 
becoming  aware  of  other  rates  that 
might  trigger  the  clause. 

Based  on  the  foregoing,  the 
Commission  caimot  find  that  MFS 
clauses  that  reference  pubUshed  rates  of 
the  same  or  other  carriers  are  per  se 
contrary  to  the  Shipping  Act  of  1984  or 
otherwise  warrant  regulation.  The 
Commission  will  not,  therefore,  adopt 
any  rules  that  would  prohibit  such 
clauses.  The  Coitunission  further 
concludes,  however,  that  MFS  clauses 
referencing  unpublished  offers  are 
contrary  to  section  8(c)  of  the  1984  Act. 
and  will  modify  its  service  contract 
regulations  to  preclude  such  provisions. 

The  Federal  Maritime  Commission 
has  determined  that  this  rule  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  12291,  46  FR  12193,  February  27, 
1981,  because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovations,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Commission 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq.,  that  this  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small 
organizational  units,  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  46  CFR  Part  581 

Administrative  practice  and 
procedure.  Contracts.  Maritime  carriers. 
Rates  and  fares. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  3,  8,  and  17  of  the  Shipping 
Act  of  1984,  Part  581,  Title  46.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  581— (AMENDED! 

1.  The  authority  citation  to  Part  581 
continues  to  read: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app.  1702. 
1706. 1707, 1709. 1712. 1714-1716,  and  1718. 

2.  In  S  581.5.  paragraph  (a)(3)(iii)  is 
revised  to  read  as  follows: 

§  58 1 .5    Content  of  essential  terms; 
contingency  clauses. 

(a)—  • 
(3)  •   •   • 
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(iii)  The  contract,  rates  or  rate 
schedule(s),  including  any  additional  or 
other  charges  {i.e.,  general  rate 
increases,  surcharges,  terminal  handling 
charges,  etc.]  that  apply,  and  any  and  all 
conditions  and  terms  of  service  or 
operation  or  concessions  which  in  any 
way  affect  such  rates  or  charges; 


Provided,  however,  that  a  contract  may 
not  permit  the  contract  rate  to  be 
changed  to  meet  a  rate  offer  of  another 
carrier  or  conference  not  published  in  a 
tariff  or  set  forth  in  a  service  contract  on 
file  with  the  Commission. 


By  the  Commission. 
|oseph  C.  Polking, 
Secretary. 

[FR  Doc.  88-25608  Filed  11-4-88;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie 
proposed  Issuance  of  rules  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1718  I 

Margin  Stabilization  Plans,  Revenue 
and  Expense  Deferrals,  and  Refunds 
of  Previously  Recorded  Revenues 

agency:  Rural  Electrification  | 

Administration  (REA). 

AcnON:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Rural  Electrification 
Administration  is  proposing  to  develop  a 
regulation  that  will  set  forth  the 
procedures  that  borrowers  must  follow 
to  gain  REA  approval  of  margin 
stabilization  plans,  revenue  and  expense 
deferrals,  and  refunds  of  previously 
recorded  revenues.  The  intended  effect 
of  this  proposed  regulation  will  be  to 
implement  the  provisions  of  Statement 
of  Financial  Accounting  Standards  No. 
71,  Accounting  for  the  Effects  of  Certain 
Types  of  Regulation,  to  allow  such  plans 
to  comply  with  the  Uniform  System  of 
Accounts  Prescribed  for  Electric 
Borrowers  of  the  Rural  Electrification 
Administration. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than:  December  7, 1988. 
ADDRESS:  Submit  written  comments  to 
Mr.  William  E.  Davis.  Director.  Borrower 
Accounting  Division,  Rural 
Electrification  Administration,  Room 
2231.  South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250.  All 
written  submissions  made  pursuant  to 
this  action  will  be  made  available  for 
public  inspection  during  regular 
business  hours  at  the  above  address: 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  William  E.  Davis,  Borrower 
Accounting  Division,  at  the  above 
address,  telephone  number  (202)  382- 
9450. 
SUPPLEMENTARY  INFORMATtON:  | 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  in  the  proposal.  This  proposed 
regulation  will  be  codified  as  7  CFR 
chapter  XVII,  REA  Regulations.  Part 
1718.  Uniform  System  of  Accounts 
Prescribed  for  Electric  Borrowers  of  the 
Rural  Electrification  Administration,  at 
a  later  date.  Until  a  final  rule  has  been 
adopted.  REA  will  consider  requests  for 
approval  of  margin  stabilization  plans, 
revenue  and  expense  deferral  plans,  and 
refunds  of  previously  recorded  revenues 
on  a  case  by  case  basis  using  the  criteria 
set  forth  herein. 

Discussion 

Rapid  increases  in  the  consumption  of 
electric  energy  in  the  1960'8  forced 
electric  utilities  to  consider  their 
capabihties  of  providing  adquate, 
Hppendable  service  in  the  l^O's  and 
1990*8.  As  a  result,  many  utilities 
entered  into  long-term  construction 
projects  to  provide  the  generating 
facilities  necessary  to  meet  future 
enei^y  needs.  The  dramatic  increase  in 
the  cost  of  energy  in  the  1970*8, 
however,  resulted  in  conservation 
practices  on  the  part  of  the  consumers  to 
such  an  extent  that  usage  levels  have 
never  reached  those  previously 
estimated.  This  reduction  in 
consumption,  coupled  with  a  sharp 
increase  in  construction  costs,  has 
forced  the  management  of  today's 
electric  utility  cooperatives  to  consider 
methods  of  accounting  for  income  and 
expense  items  differently  from  those 
considered  generally  acceptable  in  other 
industries. 

In  1982,  the  Financial  Accounting 
Standards  Board  considered  the 
accounting  procedures  used  by  rate- 
regulated  enterprises  and  issued 
Statement  of  Financial  Accoimting 
Standard  No.  71  (Statement  No.  71), 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation.  The  underlying 
assumption  upon  which  Statement  No. 
71  was  promulgated  asstmies  that 
current  period  costs  or  revenues  can  be 
passed  on  to  future  consumers  if  they 
are  included  in  the  utility's  rate  base,  an 
assurance  that  is  not  provided 
nonregulated  industries. 

When  reviewing  a  deferral  for 
approval  by  REA,  we  will  consider 
deferral  plans  to  fall  into  two  categories: 


1.  Margin  Stabilization  Plans 
(including  refunds  of  previously 
recorded  revenues),  and 

2.  Revenue  or  Expense  Deferral  Plans. 
Under  the  provisions  of  a  margin 

stabilization  plan,  the  cooperative 
develops  a  targeted  margin,  often 
focusing  on  a  targeted  Times  Interested 
Earned  Ratio  (TIER).  All  margins 
realized  in  excess  of  the  targeted  TIER 
are  deducted  from  current  income  and 
recorded  as  a  deferred  credit. 
Conversely,  any  shortfall  in  targeted 
margins  is  added  to  current  income  and 
recorded  as  a  deferred  charge. 
Therefore,  in  every  year  of  operation. 
the  cooperative  will  report  a  TIER 
exactly  equal  to  its  targeted  goal.  The 
deferred  credit/charge  recorded  in  the 
current  period  is  incorporated  into  the 
rate  structure  of  future  years  as  either  a 
decrease  or  increase  in  rates. 

Urdike  a  margin  stabilization  plan,  the 
deferral  of  a  specific  current  period  cost 
usually  focuses  on  an  abnormally  high 
expense  item  which,  if  taken  into 
income  in  the  current  period,  would 
result  in  a  material  decrease  in  current 
period  margins.  By  building  the  cost  into 
the  rate  structure  of  future  periods, 
recovery  is  assured  without  a  dramatic 
impact  on  current  year's  margins. 

Similariy.  if  a  utility  anticipates  the 
current  recovery  of  a  material  future 
cost,  it  may  incorporate  a  specific  rale 
increase  in  the  current  period,  and  defer 
the  recognition  of  that  specific  portion  of 
revenue  until  future  periods  when  the 
cost  is  incurred.  For  example,  a 
cooperative  may  anticipate  a  marked 
increase  in  its  purchased  power  expense 
because  of  a  new  power  plant  coming 
on  line.  The  cooperative  may  opt  to 
reduce  the  future  rate  shock  associated 
with  this  cost  by  gradually  raising  rates 
and  deferring  the  income  until  such  time 
as  the  increase  in  power  cost  occurs. 

All  margin  stabilization  and  revenue 
or  expense  deferral  plans  must  receive 
REA  approval  prior  to  implementation. 
The  plan  is  considered  to  be  specific  to 
the  requesting  entity  and  does  not. 
therefore,  require  similar  accounting 
treatment  between  generation  and 
transmission  borrowers  and  their 
distribution  cooperatives  nor  does  it 
imply  that  a  similar  plan  may  be 
adopted  by  cooperatives  without 
e.xpressed  written  consent  by  REA.  To 
be  considered  for  approval,  the 
following  information  must  be  submitted 
to  REA  for  review: 
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1.  A  detailed  description  of  the  plan 
and  the  specific  accounting  journal 
entries  therefor.  For  a  margin 
stabilization  plan,  the  description  must 
include  the  targeted  margin  and  the 
method  and  the  specific  future  periods 
in  which  the  m.argin  excess  or  shortfall 
will  be  returned  or  recovered.  For  an 
expense  deferral  plan,  the  description 
must  include  the  nature  of  the  expense 
item  and  the  specific  time  period  for  rate 
recovery.  For  a  revenue  deferral,  the 
description  must  include  the  specific 
mill/kWh  to  be  deferred,  the  time  period 
during  which  revenue  will  be  deferred, 
and  the  timeframe  over  which  the 
deferral  will  be  amortized  into  income. 

2.  A  private  letter  ruling  from  the 
Internal  Revenue  Service  as  to  the  effect 
of  the  deferral  on  the  cooperative's  tax 
exempt  status  (margin  stabilization  and 
revenue  deferral  plans  only)  and  its 
continued  operation  as  a  "cooperative" 
under  the  tax  law.  If  the  cooperative 
elects  to  implement  a  plan  prior  to 
receiving  the  private  letter  ruling.  REA 
will  accept  in  lieu  thereof,  a  resolution 
from  the  cooperative's  board  of 
directors  stating  that  the  cooperative  is 
aware  of  the  potential  impact  on  its  tax 
exempt  and  "cooperative"  statuses  and 
that  it  will  accept  the  responsibility  for 
the  early  implementation  of  this  plan. 
Evidence  of  formal  application  to  the 
IRS  for  the  private  letter  ruling  must  be 
submitted  with  the  board  resolution. 

3.  A  resolution  from  the  cooperative's 
board  of  directors  staling  that  the  cash 
equivalent  of  all  margins  or  revenues 
deferred  will  be  segregated  in  a  special 
fund  until  such  time  as  a  like  amount  is 
subsequently  amortized  into  revenue 
(margin  stabilization  and  revenue 
deferral  plans  only). 

4.  A  statement  from  the  cooperative's 
independent  certified  public  accountant 
as  to  the  plan's  compliance  with 
generally  accepted  accounting 
principles. 

5.  Approval  from  the  state  regulatory 
commission  in  those  states  in  which  the 
Commission  has  jurisdiction  over  the 
cooperative's  rate-making  activities. 

RE.'X  will,  within  60  days  of  final 
receipt  of  all  items  detailed  above, 
notify  the  borrower  of  its  approval  or 
the  items  which  must  be  revised  to  gain 
REA  approval.  Individual  plans 
previously  approved  by  REA  must  be 
resubmitted  with  the  above  information. 

List  of  Subjects  in  7  CFR  Part  1718 

Accounting. 
Dated:  November  1,  1988. 
]ack  Van  Mark. 

Acting  Administrator.  REA. 

[FR  Doc.  88-25715  Filed  11-4-88;  8:45  am] 

BILUNG  CODE  3410-1S-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Filed  No.  881  0120] 

Sun  Co.,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Radnor,  Pa. 
corporation  to  divest  terminals  and 
related  assets  and  operations  of  Atlantic 
Petroleum  Corporation  (Atlantic)  that 
are  located  in  certain  parts  of  NY  and 
PA  and  would  also  require  respondent 
to  obtain  FTC  approval  before  making 
any  acquisition  of  any  light  products 
terminals  or  light  products  pipelines  in 
certain  parts  of  NY  or  PA.  Under  a 
"hold-separate  agreement",  respondent 
would  also  be  required  to  run  Atlantic 
as  an  independent  company  until  the 
FTC  approves  the  divestiture. 
date:  Comments  must  be  received  on  or 
before  January  6, 1989. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159,  6th  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  B.  Rowe,  FTC/S-3302, 
Washington,  DC  20580.  (202)  326-2610. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9{b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)}. 

Lis'  of  Subjects  in  16  CFR  Part  13 

Gasoline.  Petroleum  products.  Trade 
practices. 

Agreement  Containing  Consent  Order 

In  tiie  Matter  of  Sun  Company.  Inc..  a 
corporation.  File  No.  881-0120. 


The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  shares  of  Common  Stock  of  Atlantic 
Petroleum  Maatschapij,  B.V.. 
("Atlantic")  by  Sun  Company.  Inc. 
("Sun"),  and  Sun  having  been  furnished 
with  a  copy  of  a  draft  complaint  that  the 
Bureau  of  Competition  has  presented  to 
the  Commission  for  its  consideration 
and  which,  if  issued  by  the  Commission, 
would  charge  Sun  with  violations  of  the 
Clayton  Act  and  Federal  Trade 
Commission  Act;  and  it  now  appears 
that  Sun  is  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and  to  cease  and  desist 
from  certain  acts: 

//  is  hereby  agreed  by  and  between 
Sun,  by  its  duly  authorized  officers  and 
its  attorneys,  and  counsel  for  the 
Commission  that: 

1.  Sun  is  a  corporation  organized 
under  the  laws  of  Pennsylvania  with  its 
executive  offices  100  Matsonford  Road 
in  Radnor.  Pennsylvania  19087.  Atlantic 
is  a  Netherlands  corporation  which 
owns  all  the  outstanding  shares  of 
Atlantic  Petroleum  Corporation,  a 
corporation  organized  under  the  laws  of 
Delaware  with  its  executive  offices  at 
1016  West  9th  Avenue,  King  of  Prussia, 
Pennsylvania  19398. 

2.  Sun  admits  all  jurisdictional  fachs 
set  forth  in  the  attached  draft  of 
complaint. 

3.  Sun  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  thereby, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Sun,  in  which 
event  it  will  take  such  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  'I'his  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 


^., 
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an  admission  by  Sun  that  the  law  has 
been  violated  as  alleged  in  the  draft  of 
complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not -subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  Sun.  (1) 
issue  its  complaint  corresponding  in 
form  and  substance  with  the  draft  of 
complaint  attached  hereto  and  its 
decision  containing  the  following  order 
to  divest  and  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
divest  and  to  cease  and  desist  shall 
have  the  same  force  and  effect  and  may 
be  altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  Sun's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Sun  waives  any  right  it  may 
have  to  any  other  manner  of  service. 
The  draft  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Sun  has  read  the  draft  of  complaint 
and  order  contemplated  hereby.  Sun 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Sun  further  understands  that  it  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order  \ 

I 

As  used  in  this  order  (including  the 
Agreement  to  Hold  Separate,  annexed  to 
and  made  a  part  hereof),  the  following 
definitions  shall  apply: 

(a)  "Acquisition"  means  Sun's 
acquisition  of  shares  of  the  common 
stock  of  Atlantic  Petroleum 
Maatschappij.  B.V. 

(b)  "Light  products  pipeline"  means 
any  pipehne  or  segment  of  a  pipeline 
system  that  is  used  or  that  at  any  time 
during  the  two  preceding  years  has  been 
used  for  transportation  of  gasoline, 
diesel  fuel,  home  heating  oil,  or  ' 
kerosene-based  jet  fuel. 

(c)  "Schedule  A  Properties"  means  the 
assets  and  businesses  Usted  in  Schedule 
A  of  this  order. 


(d)  "Sun"  means  Sun  Company,  Inc., 
its  predecesors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  Sun 
and  their  respective  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  respective  successors  and 
assigns. 

(e)  "Atlantic"  means  Atlantic 
Petroleum  Maatschappij.  B.V.  as  it  was 
constituted  prior  to  the  acquisition,  its 
predecesors.  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Atlantic  and  their  respective  directors, 
officers,  employees,  agents,  and 
representatives,  and  their  respective 
successors  and  assigns. 

(f)  "Light  products  terminal"  means  a 
facility  having  the  capacity  to  store  ten 
thousand  (10,000)  barrels  or  more  that  is 
used  or  that  at  any  time  during  the  two 
preceeding  years  has  been  used  for 
receiving,  storage,  and  truck  distribution 
of  gasoline,  diesel  fuel,  home  heating  oil, 
or  kerosene-based  jet  fuel. 

(g)  "Retail  Gasoline  Properties"  means 
service  stations,  "convenience  stores." 
and  other  real  estate,  whether  owned  in 
fee  or  leased,  from  which  gasoline  is 
sold  to  the  public. 

II 

It  is  ordered  that: 

(A)  Sun  shall  devest,  absolutely  and  in 
good  faith,  within  six  months  of  the  date 
this  order  becomes  final,  the  Schedule  A 
Properties,  as  well  as  any  additional 
assets  and  businesses  relating  to 
petroleum  transportation  and  marketing 
that  (i)  Sun  may  at  its  discretion  include 
as  a  part  of  the  assets  to  be  divested 
and  are  acceptable  to  the  acquiring 
entity,  or  (ii)  the  Commission  shall 
require  to  be  divested  to  ensure  the 
divestiture  of  the  Schedule  A  Properties 
as  ongoing,  viable  enterprises,  engaged 
in  the  busineses  in  which  the  Properties 
are  presently  employed. 

(B)  Sun  shall  provide  prospective 
acquirers  of  Schedule  A  Properties 
petroleum  product  exchanges  if 
necessary  to  insure  divestiture  of  the 
Properties  as  ongoing,  viable  enterprises 
engaged  in  the  same  businesses  in 
which  the  Properties  are  presently 
employed. 

(C)  The  Agreement  to  Hold  Separate, 
attached  hereto  and  made  part  hereof  as 
Appendix  I,  shall  continue  in  effect  until 
such  time  as  the  Commission  has 
approved  Sun's  divestiture  of  the 
Schedule  A  Properties  or  until  such 
other  time  as  the  Agreement  to  Hold 
Separate  provides,  and  Sun  shall  comply 
with  all  terms  of  said  Agreement. 

(D)  Divestiture  of  the  Schedule  A 
Properties  shall  be  made  only  to  a  buyer 
or  buyers,  and  only  in  a  manner,  that 
receives  the  prior  approval  of  the 
Commission.  The  purposes  of  the 


divestiture  of  the  Schedule  A  Properties 
is  to  ensure  the  continuation  of  the 
assets  as  ongoing,  viable  enterprises 
engaged  in  the  same  businesses  in 
which  the  Properties  are  presently 
employed  and  to  remedy  the  lessening 
of  competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint. 

(E)  Sun  shall  maintain  the  viability 
and  marketability  of  the  Schedule  A 
Properties  and  shall  not  cause  or  permit 
the  destruction,  removal  or  impairment 
of  any  assets  or  businesses  to  be 
divested  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear  that  does  not  affect  the 
viability  and  marketability  of  the 
Schedule  A  Properties. 

Ill 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  of  service  of  this 
order,  and  every  sixty  (60)  days 
thereafter  until  Sun  has  fully  complied 
with  the  provisions  of  paragraph  II  of 
this  order.  Sun  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  maimer  and 
form  in  which  it  intends  to  comply,  is 
complying  with,  or  has  complied  with 
that  provision.  Sun  shall  include  in 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a  full 
description  of  the  contacts  or 
negotiations  for  the  divestiture  of 
Properties  specified  in  paragraph  n  of 
this  order,  including  the  identity  of  all 
parties  contacted.  Sun  also  shall  include 
in  its  compliance  reports  copies  of  all 
written  communications  to  and  from 
such  parties,  and  all  internal 
memoranda,  reports  and 
recommendations  concerning 
divestiture. 

IV 

//  is  further  ordered  that,  for  a  period 
commencing  on  the  date  of  service  of 
this  Order  and  continuing  for  ten  (10) 
years  from  and  after  the  date  of  service 
of  this  Order.  Sun  shall  cease  and  desist 
from  acquiring,  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries  or  otherwise,  assets 
used  or  previously  used  in  (and  still 
suitable  for  use  in),  or  any  interest  in.  or 
the  whole  or  any  part  of  the  stock  or 
share  capital  of,  any  company  that  is 
engaged  in 

(1)  The  ownership  or  operation  of  light 
products  terminals  in  any  part  of  the 
states  of  Pennsylvania  or  New  York  (but 
excluding  New  York  counties  south  of 
Orange  and  Putnam  counties  in  the  state 
of  New  York);  or 
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(2)  The  ownership  or  operation  of  any 
light  products  pipeline  in  any  part  of  the 
states  of  Pennsylvania  or  New  York  (but 
excluding  New  York  counties  south  of 
Orange  and  Putnam  counties  in  the  state 
of  New  York),  excluding  any  pipeline  or 
pipeline  segment  entirely  located  within 
a  circular  area  with  radius  of  fifty  (50) 
miles  centered  on  the  Sun  refinery  at 
Marcus  Hook,  Pennsylvania  and  also 
excluding  any  light  products  pipeline 
assets  purchased  for  less  than  two 
million  dollars  ($2,000,000). 
provided,  however,  that  these 
prohibitions  shall  not  relate  to  the 
construction  of  new  facilities  or 
participation  in  joint  ventures  in  which 
sun  is  a  participant  on  the  date  of 
service  of  the  order. 


One  year  from  the  date  of  this  Order 
and  annually  thereafter  for  nine  years, 
Sun  shall  file  with  the  Commission  a 
verified  written  report  of  its  compliance 
with  paragraph  IV. 

VI 

For  the  purpose  of  determining  or 
securing  compliance  with  this  order,  and 
subject  to  any  legally  recognized 
privilege,  upon  written  request  and  on 
reasonable  notice  to  Sun  made  to  its 
principal  office.  Sun  shall  permit  any 
duly  authorized  representative  of  the 
Commission: 

(1)  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  Sun 
relating  to  any  matters  contained  in  this 
order:  and 

(2)  Upon  five  (5)  days'  notice  to  Sun 
and  without  restraint  or  interefence 
from  it,  to  interview  officers  or 
employees  of  Sun  who  may  have 
counsel  present  regarding  such  matters. 

VII 

//  is  further  ordered  that  Sun  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  eTiergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any 
change  that  may  affect  compliance 
obligations  arising  out  of  the  order. 

Schedule  A 

Assets  to  be  divested  by  Sun,  as 
provided  above,  are  the  following: 

1.  All  Atlantic  light  products  terminals 
located  in  Broome  County,  New  York  (at 
440  Prentice  Road,  Vestal,  New  York 
13850,  near  the  city  of  Binghamton)  and 
in  Lycoming  County,  Pennsylvania  (at 


RD  4  South  Williamsport,  Pennsylvania 
17701),  including  all  associated  on-site 
facilities  and  petroleum  products 
inventories. 

2.  All  retail  gasoline  properties  owned 
by  Atlantic  at  the  following  locations: 


522  Hooper  Road.. 
61  Clenwood  Avenue.. 
3808  Vestal  Parkway... 
2  Castle  Creek  Road.... 

2680  Main  Street... 


Endwell.  NY  13760 
Binghamton,  NY 
Vestal,  NY 
Binghamton,  NY 

13901 
Whitaey  Point.  NY 
13862 
1153  Vestal  Avenue       Binghamton.  NY 

S  Penn.  13903 

236-240  Conklin  Binghamton.  NY 

Avenue.  13903 

1010  Union  Maine  Endicott,  NY  13760 

Highway. 

500  Vestal  Avenue Endicott,  NY  13760 

341-343  Fron  Street Binghamton.  NY 

13905 

110  N.  Main  Street Jersey  Shore.  PA 

17740 
241-243  Broad  Street ...  Montoursville.  PA 

17754 
261  Washington  Blvd  ..  Williamsport,  PA 
17701 

507  Hepburn  Street Williamsport,  PA 

17701 
857  W.  Third Williamsport,  PA 


Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement"),  by  and  between  Sun 
Company,  Inc.  ("Sun"),  a  Pennsylvania 
corporation,  with  executive  offices  at 
100  Matsonford  Road,  Radnor, 
Pennsylvania  19087,  and  the  Federal 
Trade  Commission  ("the  Commission"), 
an  independent  agency  of  the  United 
States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914, 15  U.S.C.  41  et  seq..  (collectively, 
"the  Parties"). 

Premises 

Whereas,  on  July  4, 1988,  Sun  and 
Atlantic  Petroleum  Corporation,  N.V. 
and  John  C.M.A.M.  Deuss  entered  into  a 
stock  purchase  agreement,  pursuant  to 
which  Sun  agreed  to  purchase  all  issued 
and  outstanding  shares  of  capital  stock 
of  Atlantic  Petroleum  Maatschappij, 
B.V.,  which  owns  all  the  outstantling 
shares  of  Atlantic  Refining  and 
Marketing  Corporation  ("Atlantic");  and 

Whereas,  the  Commission  is  now 
investigating  the  transaction 
contemplated  by  the  stock  purchase 
agreement  (the  "Acquisition")  to 
determine  if  the  acquisition  would 
violate  any  of  the  statutes  enforced  by 
the  Commission:  and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 


record  for  a  period  of  at  least  sixty  (80) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  S  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  Atlantic's  refining, 
transportation  and  marketing  assets  and 
business  during  the  period  prior  to  the 
final  acceptance  of  the  Consent  Order 
by  the  Commission  (after  the  60-day 
public  notice  period),  divestiture 
resulting  from  any  proceeding 
challenging  the  legality  of  the 
Acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  properties 
described  in  Schedule  A  to  the  Consent 
Order  (the  "Schedule  A  Properties")  and 
the  Commission's  right  to  seek  to  restore 
Atlantic  as  a  viable  competitor;  and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to 
preserve  Atlantic  as  a  viable  petroleum 
company  pending  the  divestiture  of  the 
Schedule  A  Properties  as  viable,  ongoing 
enterprises,  in  order  to  remedy  any 
anticompetitive  effects  of  the  acquisition 
and  to  preserve  Atlantic  as  a  viable 
petroleum  company  in  the  event  that 
divestiture  is  not  achieved;  and 

Whereas,  Sun's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Sun  that  the 
acquisition  is  illegal;  and 

Whereas,  Sun  understands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement. 

Now,  therefore,  the  parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless  the 
Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
relief  from  Sun  with  respect  to  the 
acquisition,  except  that  the  Commission 
may  exercise  any  and  all  rights  to 
enforce  this  Agreement  and  the  Consent 
Order  to  which  is  it  annexed  and  made 
a  part  thereof,  and  in  the  event  the 
required  divestitures  are  not 
accomplished,  to  seek  divestiture  of 
such  assets  as  are  held  separate 
pursuant  to  the  Agreement,  as  follows: 


1.  Sun  agrees  to  execute  and  be  bound 
by  the  attached  Consent  Order, 

2,  Sun  agrees  that,  until  the  first  to 
occur  of  (i)  three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules;  or  (ii)  if  the  Commission  within 
120  days  after  publication  in  the  Federal 
Register  of  the  Consent  Order  finally 
accepts  such  order,  until  all  of  the 
divestitures  required  by  Schedule  A  of 
the  Consent  Order  are  approved  by  the 
Commission,  Sun  will  hold  all  of 
Atlantic's  refining,  transportation,  and 
marketing  assets  and  business 
operations,  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  All  of  Atlantic's  refining, 
transportation,  and  marketing  assets 
and  businesses  shall  be  operated 
independently  of  Sun; 

b.  Sun  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  any  of  Atlantic's  refining, 
transportation,  and  marketing  assets 
and  businesses;  provided,  however,  that 
Sun  may  exercise  only  such  direction 
and  control  over  Atlantic  as  is 
necessary  to  assure  compliance  with 
this  Agreement. 

c.  Except  as  required  by  law.  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  acquisition,  defending 
investigations  or  litigation,  or 
negotiating  an  agreement  to  dispose  of 
assets,  Sun  shall  not  receive  or  have 
access  to,  or  the  use  of,  any  "material 
confidential  information"  relating  to 
Atlantic's  refining,  transportation  and 
marketing  assets  and  businesses  not  in 
the  public  domain,  except  as  such 
information  would  be  available  to  Sun 
in  the  normal  course  of  business  if  the 
acquisition  had  not  taken  place.  Any 
such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purpose  set  out  in  this 
subparagraph.  ("Material  confidential 
information,"  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  known  to 
Sun  from  sources  other  than  Atlantic, 
and  includes  but  is  not  limited  to 
customer  lists,  price  lists,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets). 

d.  Sun  shall  not  change  the 
composition  of  the  management  of 
Atlantic's  refining,  transportation  and 
marketing  assets  and  businesss  except 
as  provided  in  subparagraph  (e)  herein 
and  except  that  the  current  Atlantic 
directors,  serving  on  the  "New  Board" 
(as  defined  in  subparagraph  (g)  shall 
have  the  power  to  remove  employees  for 
cause;  Sun  shall  maintain  the  viability 
and  mT"ketability  of  Atlantic's  refining. 


transportation  and  marketing  assets  and 
businesses  and  shall  not  sell,  transfer, 
encumber,  or  otherwise  impair  their 
marketability  or  viability  (other  than  in 
normal  course  of  business). 

e.  In  the  event  that  employees  of 
Atlantic  leave  or  resign  from  Atlantic 
prior  to  the  expiration  of  this 
Agreement,  and  such  vacancies  are 
required  to  be  filled  in  order  to  ensure 
the  viability  of  Atlantic's  operations  and 
business.  Sun  may  fill  such  vacancies,  if 
any,  with  Suif  employees,  on  the 
condition  that  the  employees  so 
appointed  shall  comply  with  all  terms 
and  conditions  of  this  Agreement  and 
shall  enter  a  confidentiality  agreement 
prohibiting  disclosure  of  confidential 
information. 

f.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  2  (a) 
through  (e)  hereof,  shall  be  subject  to  a 
majority  vote  of  the  New  Board  (as 
defined  in  subparagraph  (g)). 

g.  Sun  may  adopt  new  Articles  of 
Incorporation  and  Bylaws,  provided  that 
they  are  not  inconsistent  with  other 
provisions  of  this  Agreement,  and  may 
elect  a  new  three  person  board  of 
directors  of  Atlantic  ("New  Board") 
once  it  is  a  majority  shareholder  of 
Atlantic.  Sun  may  elect  the  directors  to 
the  Board;  provided,  however,  that  such 
Board  shall  consist  of  at  least  two 
current  Atlantic  employees  and  no  more 
than  one  Sun  director,  officer,  employee, 
or  agent.  Except  as  permitted  by  this 
Agreement,  the  director  of  Atlantic  who 
is  also  a  Sun  director,  officer,  employee 
or  agent,  shall  not  receive  in  his  or  her 
capacity  as  director  of  Atlantic  material 
confidential  information  relating  to 
Atlantic's  refining,  transportation  and 
marketing  assets  and  businesses  and 
shall  not  disclose  any  such  information 
received  under  this  agreement  to  Sun  or 
use  it  to  obtain  any  advantage  for  Sun. 
Said  director  of  Atlantic  who  is  also  a 
Sun  director,  officer,  employee  or  agent, 
shall  enter  a  confidentiality  agreement 
prohibiting  disclosure  of  confidential 
information.  Such  director  shall 
participate  in  matters  that  come  before 
the  New  Board  only  for  the  limited 
purpose  of  considering  a  capital 
investment  or  oher  transactions 
exceeding  $5,000,000  and  carrying  out 
Sun's  and  Atlantic's  responsibility  to 
assure  that  Schedule  A  Properties  and 
such  other  properties  as  the  Commission 
may  elect  to  add  under  paragraph  II  of 
the  Consent  Order  are  maintained  in 
such  manner  as  will  permit  their 
divestiture  as  ongoing,  viable  assets  to 
achieve  the  remedial  purposes  of  the 
Consent  Order.  Except  as  permitted  by 
this  Agreement,  such  Director  shall  not 
paricipate  in  any  matter,  or  attempt  to 


influence  the  votes  of  the  other  directors 
with  respect  to  matters  that  would 
involve  a  conflict  of  interest  if  Sun  and 
Atlantic  were  separate  and  independent 
entities.  Meetings  of  the  Board  during 
the  term  of  this  Agreement  shall  be 
stenographically  transcribed  and  the 
transcripts  retained  for  two  (2)  years 
after  the  termination  of  this  Agreement. 

h.  Nothing  herein  shall  prevent  the 
New  Board  from  negotiating  or  entering 
into  agreements  to  dispose  of  Atlantic's 
assets,  provided  that  any  suoli 
agreements  with  respect  to  refining, 
transportation  and  marketing  related 
assets  and  businesses  are  conditioned 
on  and  not  consummated  prior  to  final 
approval  of  the  Consent  Order  by  the 
Commission. 

i.  Nothing  contained  in  this  Agreement 
shall  preclude  a  loan  by  Sun  to  Atlantic 
at  closing  in  an  amount  sufficient  to 
retire  existing  bank  debt  owed  by 
Atlantic.  Such  loan  shall  be  unsecured 
and  bear  interest  at  prevailing  market 
rates  payable  to  Sun  and  falling  due 
fourteen  (14)  days  after  any  denial  of 
final  approval  of  this  Consent  Order  by 
the  Commission. 

j.  A  majority  of  the  New  Board  may 
declare  a  dividend  and  payment  not 
greater  than  the  amount  paid  in  the 
same  quarter  in  1987.  Except  for  such 
divided  payment,  all  earnings  and 
profits  of  Atlantic  shall  be  retained 
separately  in  Atlantic.  Sun  shall  have 
the  right  to  borrow  monies  from  Atlantic 
upon  approval  by  the  majority  of  the 
New  Board  on  the  same  terms  and 
conditions  described  in  paragraph  (i): 
provided,  however,  that  Sun  shall  not 
borrow  funds  if  the  result  would  be  to 
impair  Atlantic's  ability  to  operate  its 
refining,  transportation  and  marketing 
assets  and  businesses  at  its  1987  levels 
of  expenditure  on  an  annualized  basis. 

k.  Whereas  Atlantic's  refinery  has 
previously  been  supplied  with  crude  oil 
by  relating  companies,  and  whereas 
Atlantic's  crude  oil  supply  needs  to  be 
maintained  in  order  to  ensure  the 
viability  of  Atlantic's  operations  and 
businesses.  Sun  may  enter  into  an 
agreement  to  supply  crude  oil  to 
Atlantic,  provided  that  such  agreement 
shall  be  negotiated  by  Sun  and  the  New 
Board  on  an  arm  length  basis  and  that 
the  terms  of  such  agreement  shall 
provide  that  the  purchases  be  based  on 
the  then  current  fair  market  value  for 
crude  oil. 

1.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Sun  to  divest  itself  of  the  shares 
of  Atlantic  Petroleum  Maatschappij. 
B.V.  stock  it  shall  acquire,  or  to  compel 
Sun  to  divest  any  refining, 
transportation  and  marketing  assets  or 
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businesses  that  it  may  hold,  or  to  seek 
any  other  injunctive  or  equitable  relief, 
Sun  shall  not  raise  any  objection  based 
upon  the  expiration  of  the  applicable 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  permitted 
Atlantic  Petroleum  Maatschappij,  B.V. 
stock  to  be  acquired.  Sun  also  waives  all 
rights  to  contest  the  validity  of  this 
Agreement. 

3.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Sun 
made  to  its  principal  office.  Sun  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Com.mission: 

a.  Access  during  the  office  hours  of 
Sun  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  Sun 
relating  to  compliance  with  this 
Agreement; 

b.  Upon  five  (5)  days  notice  to  Sun. 
and  without  restraint  or  interference 
from  it.  to  interview  officers  or 
employees  of  Sun.  who  may  have 
counsel  present,  regarding  any  such 
matters. 

No  information  or  documents 
obtained  by  the  Commission  shall  be 
divulged  by  any  representative  of  the 
Commission,  except  in  the  case  of  legal 
proceedings  to  which  the  Commission  is 
a  party,  or  for  the  purpose  of  securing 
compliance  with  the  Consent  Order,  or 
as  otherwise  required  by  law. 

If,  at  any  time,  information  or 
documents  are  furnished  by  Sun  and 
Sun  identifies  such  documents  as 
"Confidential."  then  the  Commission 
shall  provide  to  Sun  ten  (10)  days  notice 
or.  if  ten  (10)  days  is  not  possible,  as 
many  days  notice  as  possible  prior  to 
duvulging  such  material  in  any  legal 
proceeding  to  which  that  entity  is  not  a 
party. 

4.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  to  Aid  Public  Comment  on 
Consent  Order  Accepted  Subject  to 
Final  Approval 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Sun  Company.  Inc. 
("Sun"),  an  agreement  containing 
consent  order  in  settlement  of  a 
Complaint  challenging  a  portion  of  the 
assets  obtained  through  Sun's 
acquisition  of  the  voting  stock  of  the 
Dutch  parent  of  Atlantic  Petroleum 
Corporation  ("Atlantic").  Specifically, 
the  Compliant  challenges  Sun's 


acquisition  of  light  petroleum  products 
terminals  in  Williamsport  PA  and 
Binghamton,  NY.'  The  Commission  is 
placing  the  agreement  on  the  public 
record  for  sixty  (60)  days  for  reception 
of  comments  from  interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  Order. 

The  Commission's  investigation  of 
this  matter  concerned  Sun's  ownership, 
after  purchase  of  the  stock,  of  the 
Atlantic  refinery  in  Philadelphia,  about 
900  miles  of  light  products  pipeline  in 
the  states  of  New  York  and 
Pennsylvania.  30  distribution  terminals 
in  the  states  of  New  York  and 
Pennsylvania,  and  approximately  571 
owned  retail  service  stations  and 
convenience  stores  in  New  York  and 
Pennsylvania.  Sun  owns  similar  assets 
in  these  markets. 

The  Commission  has  reason  to  believe 
that  the  acquisition  of  Atlantic  terminals 
in  Williamsport  PA  and  Binghamton, 
NY  is  in  violation  of  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act.  The  complaint 
alleges  anticompetitive  effects  in  the 
wholesale  distribution  and  marketing  of 
light  petroleum  products  from  terminals 
in  Williamsport  PA  and  Binghamton. 
NY. 

The  proposed  Agreement  Containing 
Consent  Order  ("Order")  would,  if 
issued  by  the  Commission,  settle  the 
Complaint.  The  Order  contains 
provisions  requiring  the  divestiture  of 
Atlantic  terminals  and  related  assets 
and  operations  in  Williamsport,  PA  and 
Binghamton,  NY. 

Under  the  terms  of  the  Order.  Sun 
must  divest  all  Atlantic  light  products 
terminals  located  in  Broome  County. 
New  York  and  Lycoming  County, 
Pennsylvania,  including  all  associated 
on-site  facilities  and  petroleum  products 
inventories.  In  addition.  Sun  must  divest 
all  retail  gasoline  properties  owned  by 
Atlantic  and  supplied  predominantly 
from  the  above  terminals." 


'  The  Complaint  charges  thai  the  acquisition  of 
iL-rminals  in  Williamsport.  PA  and  Binghamton.  NY 
violates  section  5  of  the  Federal  Trade  Commission 
Act.  as  amended.  IS  U.S.C.  45  and  that  the 
acquisition  of  these  assets  violates  section  7  of  the 
Clayton  Act,  as  amended.  IS  U.S.C.  18.  Atlantic  was 
not  named  as  a  respondent  in  the  Commission's 
Complaint. 

*  A  list  of  retail  gasoline  properties  is  included  in 
Schedule  A  which  is  appended  to  the  Agreement 
Containing  Consent  Order. 


The  Order  also  requires  that,  until  all 
divestitures  required  by  the  Order  are 
approved  by  the  Commission,  Sun  must 
hold  all  of  Atlantic's  petroleum  assets 
and  operations  separate  and  apart  from 
its  own  operations  and  assets. 

For  a  period  of  ten  years  from  its 
effective  date,  the  proposed  Order 
prohibits  Sun  from  acquiring  without 
prior  Commission  approval  any  light 
products  terminals  in  the  states  of  New 
York  or  Pennsylvania.  Sun  must  also 
obtain  prior  Commission  approval  for  its 
acquisition  of  any  light  products 
pipelines  assets  and  operations  in  the 
state  of  Pennsylvania  or  New  York,  the 
acquisition  price  of  which  is  over 
$2,000,000  or  not  within  a  50  mile  radius 
of  the  Sun  Marcus  Hook  refinery. 

It  is  anticipated  that  the  Order  would 
resolve  the  violations  alleged  in  the 
Complaint.  The  purpose  of  this  analysis 
is  to  invite  public  comment  concerning 
the  consent  Order,  in  order  to  aid  the 
Commission  in  its  determination  of 
whether  it  should  make  final  the  Order 
contained  in  the  Agreement. 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  Order,  nor  is  it 
intended  to  modify  the  terms  of  the 
agreement  and  Order  in  any  way. 
Donald  S.  Clark, 
Secretory- 
(FR  Doc.  8a-25703  Filed  11-4-88;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1031  and  1032 

Commission  Participation  and 
Commission  Employee  Involvement  In 
Voluntary  Standards 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Consumer  Product  Safety 
Commission  is  revising  its  regulations 
governing  the  Commission's 
participation  in  voluntary  standards 
activities.  The  revised  regulations  reflect 
the  policies  set  forth  by  Congress  in  the 
Consumer  Product  Safety  Amendments 
of  1981,  Pub.  L.  97-35,  and  make  several 
changes  in  the  agency's  policies  on 
employee  participation  in  voluntary 
standards  development  activities.  Also, 
the  proposed  revised  regulations 
combine  existing  Part  1031.  Employee 
Membership  and  Participation  in 
Voluntary  Standards  Organizations,  and 
Part  1032,  Commission  Involvement  in 
Voluntary  Standards  Activities,  into  a 
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revised  Part  1031.  Commission 
Participation  and  Commission  Employee 
Involvement  in  Voluntary  Standards 
Activities. 

DATES:  Comments  must  beiBubmitted  on 
or  before  December  7. 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Secretary,  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207.  or  delivered  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Room  528,  5401  Westbard 
Avenue.  Bethesda.  Maryland:  telephone 
(301)492-6800 

FOR  FURTHER  INFORMATION  CONTACT 
Colin  Church,  Voluntary  Standards 
Coordinator.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone:  (301)  492-6550. 
SUPPtfMENTARY  INFORMATION: 

Background 

Congress  enacted  the  Consimier 
Product  Safety  Act  in  1972.  codified  at 
15  use  2051.  et  seq..  to  protect 
consumers  against  uru-easonable  risks  of 
injury  associated  with  consumer 
products  In  furtherance  of  that  goal. 
Congress  estabhshed  the  Consumer 
Product  Safety  Commission  as  an 
independent  regulatory  agency,  and 
granted  it  broad  authority  to  promulgate 
mandatory  safety  standards  for 
consumer  products  as  a  necessary 
alternative  to  industry  self-regulation,  15 
U.S.C.  2056(a)(1)(A).  The  Commission 
was  also  given  the  authority  to  require 
manufacturers  to  provide  consumer 
label  warnings  or  instructions  about 
their  products,  15  U.S.C.  2056(a)(2),  and 
to  promulgate  standards  for  products 
falling  under  the  purview  of  the 
Refrigerator  Safety  Act  15  U.S.C.  1211- 
1214,  the  Poison  Prevention  Packaging 
Act  of  1970, 15  U.S.C.  1471-1476.  the 
Flammable  Fabrics  Act  15  U.S.C.  1191- 
1204,  and  the  Federal  Hazardous 
Substances  Act  15  U.S.C.  1261-1274.  As 
originally  enacted,  neither  the  Consumer 
Product  Safety  Act  nor  the  other  statutes 
administered  by  the  Commission 
contained  any  language  referring  to 
voluntary  standards. 

In  1978,  the  Commission  issued 
regulations  describing  the  ektent  and 
form  of  Commission  involvement  in  the 
development  of  voluntary  standards,  43 
FR  19216, 16  CFR  Part  1032— 
Commission  Involvement  in  Voluntary 
Standards  Activities.  In  the  Background 
section,  the  Commission  acknowledged 
the  contribution  which  voluntary 
standards  had  made  to  reducing  hazards 
associated  with  consumer  products,  and 
stated  that  it  supported  an  effective 
voluntary  standards  program. 
Nonetheless,  the  Commission  asserted 
that  "While  there  might  be 


circumstances  in  which  a  particular 
voluntary  standard  can  substitute  for  a 
mandatory  standard,  the  Commission 
generally  views  voluntary  standards  as 
complementary  to  and  not  a  substitute 
for  mandatory  standards".  It  stated, 
also,  its  belief  that  a  proper  combination 
of  voluntary  and  mandatory  standards 
can  have  a  higher  "payoff  in  increased 
product  safety  than  either  mandatory  or 
voluntary  activities  alone  could  have. 

In  1981.  Congress  amended  the 
Consumer  Product  Safety  Act.  the 
Federal  Hazardous  Substances  Act  and 
the  Flammable  Fabrics  Act  to  mandate 
that  the  Commission  give  preference  to 
voluntary  standards  over  promulgating 
mandatory  standards,  if  it  determines 
that  a  voluntary  standard  will  eliminate 
or  adequately  reduce  an  injury  risk,  and 
that  there  will  be  a  likelihood  of 
substantial  compliance  with  the 
standard.  15  U.S.C.  2056(b),  15  U.S.C 
1262(g)(2),  15  U.S.C.  1193(h)(2).  The 
amendments  also  require  the 
Commission  to  provide  administrative 
and  technical  assistance  to 
organizations  engaged  in  voluntary 
standards  development.  15  U.S.C. 
2054(a)  (3)  and  (4). 

Thereafter,  the  Commission 
conducted  its  activities  in  accordance 
with  the  policies  of  the  1981 
Amendments  by  deferring  to  voluntary 
standards  in  those  cases  where  a 
voluntary  standard  would  adequately 
reduce  an  uru-easonable  risk  of  injury 
and  there  was  a  reasonable  likelihood  of 
substantial  compliance  with  the 
standard.  However,  the  Commission's 
plicy  statement  in  16  CFR  Part  1032  is 
inconsistent  with  the  policy  stated  in  tlie 
1981  Amendments.  The  purpose  of  this 
proposed  revision  is  to  conform  the 
Commission's  policy  statement  with  the 
1981  Amendments. 

The  proposed  Part  1031  also 
incorporates,  with  changes,  the 
provisions  of  current  18  CFR  Part  1031. 
the  Commission's  regulations  governing 
organizations,  which  were  initially 
promulgated  on  June  20. 1975.  40  FR 
26023.  The  Part  specifies  which 
Commission  officers  and  employees  can 
be  members  of  voluntary  standards 
bodies  or  can  participate  in  voluntary 
standards  development  activities.  Each 
substantive  change  is  explained  below. 

Explanation  of  Changes  and  Additions 
in  Proposed  Part  1031 

Subpart  A.  General  Policies,  is  a 
revision  of  current  16  CFR  Part  1032. 
Commission  Involvement  in  Voluntary 
Standards  Activities.  The  proposed 
Subpart  A  is  substantially  the  same  as 
existing  Part  1032.  except  as  described 
below. 


Section  1031.1(b)  has  been  added  to 
define  "voluntary  standards  bodies"  and 
"voluntary  standards  development 
bodies".  The  definitions  are  similar  to 
those  in  0MB  Circular  A-119  and  reflect 
the  language  Congress  employed  in 
Section  5(a)  (3)  and  (4)  of  the  Consumer 
Product  Safety  Act  as  to  which 
organizations  the  Commission  should 
assist  in  voluntary  standards  activities, 
i.e..  "public  and  private  organizations  or 
groups  of  manufacturers."  The 
definitions  are  stated  in  broad  terms  so 
as  to  encompass  any  organization  that 
has  the. capability  of  developing  a 
voluntary  standard. 

Section  1031.2.  Background,  a 
complete  revision  of  current  5  1032. 1. 
explains  the  policy  of  the  Commission 
regarding  voluntary  standards.  Section 
1031.2(b)  explains  the  statutory 
requirements  of  the  1981  Amendments 
regarding  voluntary  standards.  Section 
1031.2(c)  describes  the  policies  set  forth 
in  Office  of  Management  and  Budget 
Circular  No.  A-119  pertaining  to  federal 
participation  in  the  development  and 
use  of  voluntary  standards  The  Circular 
encourages  government  participation  in 
the  standards-related  activities  of 
voluntary  standards  bodies  and 
standards-developing  groups  when  such 
participation  is  in  the  public  interest  and 
is  compatible  with  the  agencies' 
missions,  authorities,  priorities,  and 
budget  resources. 

Section  1031.3,  Consumer  Product 
Safety  Act  Amendments,  incorporates 
the  text  of  several  sections  from  the  Act 
as  amended  in  1981.  which  pertain  to  the 
Commission's  participation  in  the 
development  and  use  of  voluntary 
standards.  The  provisions  are  provided 
in  the  text  of  the  regulation  for  the 
reader's  convenience. 

Section  1031.4(a)(2)  modifies  current 
S  1032.6(a)(2).  so  that  one  of  the  criteria 
for  the  Commission's  determination  that 
a  voluntary  standard  is  adequate  to 
eliminate  or  reduce  a  risk  of  injury 
associated  with  a  consumer  product  is 
changed  from  the  language  that  "there  is 
a  sufficiently  high  degree  of 
conformance  to  the  voluntary  standard" 
to  language  "it  is  likely  that  there  will  be 
substantial  compliance  with  the 
voluntary  standard."  The  proposed  new 
language  reflects  provisions  in  the  1981 
Amendments  that  allow  the  Commission 
to  defer  to  proposed  voluntary 
standards  under  appropriate 
circumstances. 

Section  1032.6(b)  in  the  current 
regulations  is  deleted  since  it  is      — >ft^ 
inconsistent  with  the  1981  Amendments, 

Section  1031.4(b)  is  a  new  provision 
that  provides  for  the  Commission  to 
initiate  a  proceeding  for  the 
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development  of  a  mandatory  standard  in 
the  event  it  determines  there  is  no 
voluntary  standard  that  wjl^efTminate  or 
adequately  reduce  a  risym  injury. 

Section  1031.4(c)  ni^i/es  the  language 
in  current  16  CFR  1032.6(d),  which 
requires  the  Commission  to  consider  the 
provisions  of  a  voluntary  standard  when 
it  initiates  a  development  proceeding 
under  "Section  7  of  the  Consumer 
Product  Safety  Act."  As  originally 
enacted,  section  7.  referred  to  as  the 
"offeror  process",  provided  that  the 
Commission  could  solicit  "offers"  from 
private  sector  organizations  to  develop  a 
mandatory  standard.  However,  section  7 
was  revised  by  the  1981  Amendments  to 
abolish  the  "Offeror  process";  thus, 
reference  to  that  section  is 
inappropriate.  The  proposed  S  1031.4(c) 
references,  instead,  section  9  of  the 
Consumer  Product  Safety  Act,  the 
current  provision  prescribing  the 
process  for  issuing  a  mandatory 
consumer  product  safety  rule. 

Section  1031.5  sets  forth  the  criteria 
for  Commission  participation  in 
voluntary  standards  activities.  It  is  the 
same  criteria  set  forth  in  current  16  CFR 
1032.5,  except  that  two  new  criteria 
(paragraphs  (a)  and  (b))  have  been 
added  to  conform  to  criteria  prescribed 
by  the  1981  Amendments. 

Section  1031.5(0  provides  criteria 
superseding  the  criterion  set  forth  in 
current  16  CFR  1032.5(e)  for  Commission 
consideration  to  determine  whether  to 
participate  in  the  development  of  a 
voluntary  standard.  The  current 
provision  merely  requires  that  the 
Commission  consider  the  degree  and 
ascertainability  of  industry  conformance 
with  a  voluntary  standard  once  it  is 
issued.  The  proposed  section  requires 
the  Commission  to  consider  any 
reasonable  industry  arrangements  for 
achieving  substantial  industry 
compliance  with  a  voluntary  standard 
once  it  is  issued  and  the  means  of 
ascertaining  such  compliance  based  on 
overall  market  share  of  product 
production.  The  latter  requirements 
reflects  the  Congressional  direction  that, 
in  most  instances,  compliance  should  be 
measured  in  terms  of  complying 
consumer  products  rather  than  in  terms 
of  the  number  of  complying  industry 
members.  See  the  Conference  Report  to 
accompany  H.R.  3982,  H.R.  REP.  No  97- 
208.  97th  Cong.,  1st  Sess.  871  (1981). 

Section  1031.6(c)(1)  replaces  and 
revises  current  16  CFR  1032.(b)(2),  which 
describes  examples  of  Commission 
participation  in  voluntary  standards 
activities,  by  adding  language  allowing 
the  Commission  to  provide 
administrative  assistance  (e.g.,  travel 
costs,  hosting  meetings,  and  performing 
secretarial  functions)  in  support  of  the 


development  and  implementation  of 
voluntary  standards  This  provision  is 
derived  from  Section  5  of  the  Consumer 
Product  Safety  Act,  as  amended  in  1981. 

Section  1031.6(d)  is  added  to  conform 
to  the  policy  set  forth  in  0MB  Circular 
A-119  that,  normally  agencies  should 
not  provide  greater  support  to  a 
voluntary  standards  activity  than  that  of 
all  the  non-federal  participants. 

Section  1031.7(a)(7)  replaces  and 
revises  16  CFR  1032.4(b)(7)  by  adding  a 
clause  that  indicates  that  the 
Commission's  support  of  voluntary 
standards  activities  may  include 
encouraging  states  and  local 
governments  to  participate  in 
government  or  industrial  model  code 
development  activities  so  as  to  develop 
uniformity  and  to  minimize  conflicting 
state  and  local  regulations,  as  provided 
by  section  2(b)(3)  of  the  Consumer 
Product  Safety  Act. 

Section  1031.7(a)(8)  provides  a  new 
example  of  the  type  of  support  the 
Commission  may  use  in  assisting 
voluntary  standards  development,  i.e.. 
monitoring  the  number  and  market 
share  of  products  conforming  to  a 
voluntary  safety  standard.  This  will 
enable  the  Commission  to  ascertain 
industry  compliance  with  a  voluntary 
standard  by  market  share. 

Section  1031.7(a)(10)  is  a  new 
provision.  It  acknowledges  that  one 
form  of  Commission  support  for 
voluntary  standards  development  is 
providing  for  the  involvement  of  agency 
personnel  in  voluntary  standards 
activities  as  described  in  Subpart  B  of 
this  proposed  regulation. 

Sections  1031.7  (11)  and  (12)  are  new 
provisions.  They  indicate  that  the 
Commission  may  provide  administrative 
and  financial  support  to  a  voluntary 
standards  development  activity,  as 
authorized  by  the  1981  Amendments. 

Section  1031.8  is  a  new  provision.  It 
describes  the  functions  of  the  Voluntary 
Standards  Coordinator,  a  Commission 
employee  responsible  for  coordinating 
agency  participation  in  voluntary 
standards  activities  and  managing  the 
voluntary  standards  program. 

Subpart  B,  Employee  Involvement  in 
Voluntary  Standards  Activities, 
supersedes  16  CFR  Part  1031.  The 
Proposed  subpart  has  the  same  general 
effect  as  current  Part  1031  except  for  the 
changes  noted  below. 

Section  1031.9(c)(1)  revises  current 
§  1031.1(a)  to  state  that  the 
Commission's  participation  in  voluntary 
standards  programs  is  consistent  with 
the  federal  policy  set  forth  in  OMB 
Circular  No.  A-119.  as  well  as  the 
Consumer  Product  Safety  Act  and  other 
statutes  administered  by  the 
Commission. 


Section  1031.9(c)(4)  is  a  new 
provision.  It  states  that  Commission 
employee  participation  in  voluntary 
standards  activities  should  take  into 
account  Commission  resources  and 
priorities.  This  provision  conforms  to 
language  in  the  legislative  history  of  the 
1981  Amendments  directing  the 
Commission  to  consider  its  resources 
and  priorities  when  determining  what 
"Assistance  it  will  provide  to  voluntary 
standards  development.  Conference 
Report  to  H.R.  3982,  p.  884. 

Section  1031.10  is  a  new  section.  It 
defines,  for  the  purpose  of  Subpart  B  on 
employee  involvement  in  voluntary 
standards  activities,  the  terms 
membership,  participation,  monitoring, 
observation,  and  communication. 

Section  1031.11(b)  is  a  new  provision 
which  requires  employees,  who 
participate  in  the  development  of  a 
voluntary  standard  and  then  later 
advise  the  Commission  regarding  that 
standard,  to  advise  the  Commission  on 
the  extent  of  their  involvement.  Also, 
the  provision  requires  that  evaluations 
and  recommendations  by  such 
employees  should  strive  to  be  as 
objective  as  possible  and  should  be 
reviewed  by  higher  level  Commission 
officials  prior  to  submission  to  the 
Commission. 

Section  1031.12(a)  lists  those 
Commission  officials  who  may  not 
become  members  of  a  voluntary 
standards  group  because  they  have  the 
responsibility  for  making  final  decisions, 
or  objectively  advising  those  who  make 
final  decisions,  on  whether  to  rely  on  a 
volimtary  standard,  promulgate  a 
consumer  product  safety  standard,  or  to 
take  other  action  to  prevent  or  reduce  an 
unreasonable  risk  of  injury  associated 
with  a  product.  The  list  is  the  same  as 
that  in  current  {  1031.4,  except  that 
Program  Managers  in  the  Office  of 
Program  Management  and  Budget  have 
been  deleted  because  their  work  and 
recommendations  are  reviewed  by 
supervisory  officials  before  being  given 
to  the  Commission.  It  has  also  been 
revised  to  reflect  the  Commission's 
functions  regarding  voluntary  standards 
which  emanate  from  the  1981 
Amendments,  i.e.,  to  determine  whether 
a  voluntary  standard  will  adequately 
address  a  problem  involving  an 
unreasonable  risk.  The  predecessor 
provision  referred  to  the  Commission's 
functions  relating  to  the  "offeror 
process"  which,  as  noted  above,  was 
abolished  by  the  1981  Amendments. 

Section  1031.12(c)  is  a  new  provision. 
It  requires  employees  who  have 
obtained  approval  from  the  Executive 
Director  to  accept  membership  in  a 
voluntary  standards  organization  to  so 
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inform  the  General  Counsel  and  the 
Voluntary  Standards  Coordinator  prior 
to  their  acceptance.  This  will  allow  the 
General  Couinsel  and  the  Voluntary 
Standards  Coordinator  to  be  aware  of 
the  membership  and  an  opportunity  for 
them  to  provide  any  necessary  guidance 
to  the  employee. 

Section  1031.12(d)  is  a  new  provision 
that  requires  employees  who  seek 
membership  in  a  voluntary  standards 
organization  in  their  individual  capacity 
to  seek  approval  from  the  Commission's 
Ethics  Official  in  accordance  with  the 
Commission's  Employee  Standards  of 
Conduct,  16  CFR  Part  1030. 

Section  1031.13(a),  like  its  predecessor 
provision  §  1031.4(d),  provides  that 
Commission  employees,  except  for  those 
who  are  specifically  listed,  may 
participate  in  or  monitor  voluntary 
standards  development.  The  proposed 
provision  differs  from  its  predecessor  in 
that  it  requires  approval  for  employee 
participation  or  monitoring  by  the 
employee's  supervisor  and  any  other 
person  required  to  do  so  by  internal 
agency  management  procedures, 
whereas  approval  under  the  current 
unrevised  regulations  is  required  to  be 
given  by  the  Executive  Director  alone. 

Section  1031.14,  Observation  criteria, 
supersedes  current  §  1031.5(d).  The 
proposed  provision  requires  employees 
who  wish  to  attend  voluntary  standards 
meetings  for  the  sole  purpose  of 
observation  to  obtain  approval  from 
their  supervisor  and  any  other  person 
required  to  approve  pursuant  to  internal 
agency  management  procedures.  Under 
the  current  provision,  approval  must  be 
provided  by  the  Executive  Director.  The 
proposed  provision  also  requires  the 
employee  to  notify  the  Voluntary 
Standards  Coordinator  prior  to 
observing  a  voluntary  standard  meeting. 

Section  1031.15,  Communication 
criteria,  is  a  new  provision  providing  the 
conditions  for  officials  and  employees  to 
communicate  with  vqjuntary  standards 
groups  and  representatives. 

Commission  officials  and  employees, 
who  are  authorized  to  be  members  of  a 
volvntary  standards  group  in  their 
official  capacity  under  §  1031.12(b),  may 
communicate  with  a  voluntary  standard 
group  or  representative  incidental  to 
their  membership.  Likewise,  those 
officials  or  employees,  who  are 
approved  to  participate  in  or  monitor  a 
voluntary  standard  development  under 
§  1031.13  (a)  and  (b),  may  communicate 
with  the  voluntary  standard  body  or  its 
representatives  as  part  of  their  approved 
participation  in,  or  monitoring  of,  a 
standard  under  development. 

Agency  employees  and  officials  who 
do  not  fall  within  either  of  the  above 


categories,  and  are  not  prohibited  &om 
membership  in  a  voluntary  standards 
organization  by  virtue  of  S  1031.12  (a), 
may  be  authorized  to  communicate  with 
a  voluntary  standards  body  or 
representative  on  substantive  matters, 
sas  defined  in  {  1031.15  (a)  (1).  Approval 
must  be  given  by  the  person  to  whom  an 
employee  would  apply  to  obtain 
approval  for  participation  or  monitoring 
pursuant  to  S  1031.13.  Those  same 
employees  and  officials  may 
communicate  with  a  voluntary 
standards  group  or  representative  on 
non-substantive  matters  within  the 
scope  of  their  duties  without  specific 
authorization. 

Substantive  matters  are  defined  in 
S  1031.15  (a)  (1)  as  those  matters  that 
pertain  to  the  formulation  of  the 
technical  aspects  of  a  specific  voluntary 
standard  or  the  coiu^e  of  conduct  for 
developing  a  voluntary  standard.  Non- 
substantive matters  would  include  those 
relating  to  scheduling  meetings, 
obtaining  status  reports,  and  other 
administrative  matters. 

Section  1031.15(b)  is  a  new  provision. 
It  requires  that  employees  communicate 
with  voluntary  standards  organizations 
in  accordance  with  any  internal  agency 
procedures  designed  to  assure  staff 
review  and  consensus. 

Section  1031.15  (c)  is  a  new  provision. 
It  provides  that  the  Commissioners  can 
engage  in  written  communications  with 
voluntary  standards  bodies  or 
representatives  on  voluntary  standards 
matters  providing  they  state  that  any 
substantive  views  expressed  are  only 
their  individual  views,  and  not 
necessarily  those  of  the  Commission 
acting  in  its  coUegial  capacity.  This 
provision  changes  the  present  regulation 
in  §  1031.5 — self-imposed  by  the 
Commission  in  1978 — that  precludes  the 
Commissioners  for  personally 
communicating  with  voluntary 
standards  organizations  concerning  the 
development  of  voluntary  standards. 
The  new  provision  permits  the 
Commissioners  to  activity  encourage 
and  support  the  development  and  use  of 
voluntary  standard  to  alleviate  product 
hazards.  The  disclaimer  is  intended  to 
preclude  any  misunderstanding  on  the 
part  of  a  recipient  of  a  letter  as  to 
whether  the  views  expressed  therein  are 
those  of  the  individual  Commissioner  or 
those  of  the  Commission.  Of  course,  the 
Commission  may  always  communicate 
with  parties  on  voluntary  standards 
matters  upon  which  they  agree  in  their 
official  collegial  capacity. 

Section  1031.15  (d)  is  a  new  provision. 
It  requires  that  Commission  officials  and 
employees  furnish  a  copy  of  each 
written  communication  of  a  substantive 


nature,  and  a  report  of  each  substantive 
oral  conversation  with  voluntary 
standards  groups  or  individuals,  to  the 
Voluntary  Standards  Coordinator.  This 
requirement  will  enable  the  Coordinator 
to  monitor  all  the  voluntary  standards 
activities  the  Commission  and  its 
employees  are  engaged  in. 

Certification  of  No  Significant  Economic 
Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et.  seq.)  requires  that 
whenever  a  federal  agency  publishes  a 
proposal  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  must  give 
particular  consideration  to  small 
businesses,  small  non-profit 
organizations,  and  small  local 
governments  (collectively  called  "small 
entities").  The  proposed  regulations,  if 
issued  on  a  final  basis,  will  be  only  for 
the  information  of  the  public  and 
industry.  They  will  not  have  the  force  of 
law,  and  will  not  impose  any 
substantive  obligation  or  duty  on  any 
person  or  firm,  including  any  small  firm. 
Therefore,  in  accordance  with  section 
605(b)  of  the  Regulatory  Flexibility  Act 
the  Commission  certifies  that  the 
proposed  regulations,  if  issued  on  a  final 
basis,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Considerations 

The  proposal  published  below  will 
have  little  or  no  potential  for  affecting 
the  human  environment.  For  this  reason, 
neither  an  environmental  assessment 
nor  an  environ-mental  impact  statement 
is  required. 

List  of  Subjects 

16  CFR  Part  1031 

Business  and  industry.  Conflict  of 
interest.  Consumer  protection. 
Voluntary  standards. 

16  CFR  Part  1032 

Business  and  industry.  Consumer 
protection.  Voluntary  standards. 

Conclusion  and  Proposal 

For  the  reasons  set  out  in  the 
preamble,  Title  16,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1032— [REMOVEDl 

1.  Part  1032  is  removed. 

2.  Part  1031  is  revised  to  read  as 
follows: 
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PART  1031-COMMISSION 
PARTICIPATION  AND  COMMISSION 
EMPLOYEE  INVOLVEMENT  IN 
VOLUNTARY  STANDARDS  ACTIVITIES 

Subpart  A— General  Policlea 

Sec 

1031.1  Purpose  and  scope. 

1031.2  Background. 

1031.3  Consumer  Product  Safety  Act 
amendments. 

1031.4  Effect  of  voluntary  standards 
activities  on  Commission  activities. 

1031.5  Criteria  for  Commission  participation 
in  voluntary  standards  activities. 

1031.6  Extent  and  form  of  Commission 
involvement  in  the  development  of 
voluntary  standards. 

1031.7  Commission  support  of  voluntary 
standards  activities. 

1031.9  Voluntary  Standards  Coordinator. 

Subpart  B — Employee  Involvement 

Sec 

1C31.9    Scope  and  purpose. 

1031.10  Deflnitions. 

1031.11  Procedural  safeguards. 

1031.12  Membership  criteria. 

1031.13  Participation  and  monitoring 
criteria. 

1031.14  Observation  criteria. 

1031.15  Communication  criteria. 
Authority:  15  U.S.C.  2051-2083. 15  U.S.C. 

1261-1278, 15  U.S.C.  1191-1204 

Subpart  A— General  Policies 

§  1031.1    Purpose  and  scope 

(a)  This  Part  1031  sets  forth  the 
Consumer  Product  Safety  Commission's 
guidelines  and  requirements  on 
participating  in  the  activities  of 
voluntary  standards  bodies.  Subpart  A 
sets  forth  general  policies  on 
Commission  participation,  and  Subpart 
B  sets  forth  policies  and  guidelines  on 
employee  involvement  in  voluntary 
standards  activities. 

(b)  For  purposes  of  both  Subpart  A 
and  Subpart  B  of  this  Part  1031. 
voluntary  standards  bodies  are  private 

sector  domestic  or  multinationai  

organizations  or  groupiTor  combinations 
thereof,  such  as,  but  noMTmited  to,  all 
non-profit  organizations,  industry 
associations,  professional  and  technical 
societies,  institutes,  and  test 
laboratories,  that  are  involved  in  the 
plaiming,  development,  establishment, 
revision,  review  or  coordination  of 
voluntary  standards.  Voluntary 
standards  development  bodies  are 
voluntary  standards  bodies,  or  their  sub- 
groups, that  are  devoted  to  developing 
or  establishing  voluntary  standards. 

S  1031.2    Background. 

(a)  Congress  enacted  the  Consumer 
Product  Safety  Act  in  1972  to  protect 
consumers  against  unreasonable  risks  of 
injury  associated  with  consumer 
products.  In  order  to  achieve  that  goal. 


Congress  established  the  Consiuner 
Product  Safety  Commission  as  an 
independent  regulatory  agency,  and 
granted  it  broad  authority  to  promulgate 
mandatory  safety  standards  for 
consumer  products  as  a  necessary 
alternative  to  industry  self  regulation. 

(b)  In  1981,  the  Congress  amended  the 
Consumer  Product  Safety  Act,  the 
Federal  Hazardous  Substances  Act,  and 
the  Flammable  Fabrics  Act,  to  require 
the  Commission  to  rely  on  voluntary 
standards  rather  than  promulgate  a 
mandatory  standard  when  voluntary 
standards  would  eliminate  or 
adequately  reduce  the  risk  of  injury 
addressed  and  it  is  likely  that  there  will 
be  substantial  compliance  with  the 
voluntary  standards.  (15  U.S.C.  2056(b). 
15  U.S.C.  1262(g)(2).  15  U.S.C.  1193(h)(2)). 
The  1981  Amendments  also  require  the 
Commission,  after  any  notice  or 
advance  notice  of  proposed  rulemaking, 
to  provide  technical  and  administrative 
assistance  to  persons  or  groups  who 
propose  to  develop  or  modify  an 
appropriate  voluntary  standard.  (15 
U.S.C.  2054(a)(3)).  Additionally,  the 
amendments  encourage  the  Commission 
to  provide  technical  and  administrative 
assistance  to  groups  developing  product 
safety  standards  and  test  methods, 
taking  into  account  Commission 
resources  and  priorities  (15  U.S.C. 
2054(a)(4)).  Although  the  Commission  is 
required  to  provide  assistance  to  such 
groups,  it  may  determine  the  level  of 
assistance  in  accordance  with  the  level 
of  its  own  administrative  and  technical 
resources  and  in  accordance  with  its 
assessment  of  the  likelihood  that  the 
groups  being  assisted  will  successfully 
develop  a  voluntary  standard  that  will 
preclude  the  need  for  a  mandatory 
standard. 

(c)  In  1982,  the  Office  of  Management 
and  Budget  revised  Circular  No.  A-119. 
Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Standards.  The  Circular  establishes  the 
policy  to  be  followed  by  executive 
agencies,  including  the  Commission,  in 
working  with  volimtary  standards 
bodies  and  in  adopting  and  using 
voluntary  standards.  The  Circular 
encourages  government  participation  in 
the  standards-related  activities  of 
voluntary  standards  bodies  and 
ste-ndards-developing  groups  when  such 
participation  is  in  the  public  interest  and 
is  compatible  with  the  agencies' 
missions,  authorities,  priorities,  and 
budget  resources.  The  Circular 
recognizes,  however,  that  voluntary 
standards  activities,  if  improperly 
conducted,  can  suppress  free  and  fair 
competition,  impede  innovation  and 
technical  progress,  exclude  safer  and 
less  expensive  products,  or  otherwise 


adversely  affect  trade,  commerce, 
health,  or  safety.  Thus,  agencies  are 
urged  to  take  fuU  account  of  the  impact 
on  the  economy,  applicable  Federal 
laws,  polices  and  national  objectives, 
including,  for  example,  laws  and 
regulations  relating  to  antitrust  national 
security,  small  business,  product  safety, 
environment,  technological 
development,  and  conflicts  of  interest. 

91031.3    Consumer  Product  Safety  Act 
amendments. 

The  Consumer  Product  Safety  Act,  as 
amended,  contains  several  sections 
pertaining  to  the  Commission's 
participation  in  the  development  and 
use  of  voluntary  standards. 

(a)  Section  7(b)  provides  that  the 
Commission  shall  rely  on  voluntary 
consumer  product  safety  standards 
prescribing  requirements  described  in 
subsection  (a)  whenever  compliance 
with  such  voluntary  standards  would 
eliminate  or  adequately  reduce  the  risk 
of  injury  addressed  and  it  is  likely  that 
there  will  be  substantial  compliance 
with  such  voluntary  standards.  (15 
U.S.C.  2056(b)). 

(b)  Section  5(a)(3)  provides  that  the 
Commission  shall,  following  publication 
of  an  advance  notice  of  proposed 
rulemaking  or  a  notice  of  proposed 
rulemaking  for  a  product  safety  rule 
under  any  rulemaking  authority 
administered  by  the  Commission,  assist 
public  and  private  organizations  or 
groups  of  manufacturers, 
administratively  and  technically,  in  the 
development  of  safety  standards 
addressing  the  risk  of  injury  identified  in 
such  notice.  (15  U.S.C.  2054(a)(3)). 

(c)  Section  5(a)(4)  provides  that  the 
Commission  shall,  to  the  extent 
practicable  and  appropriate  (taking  into 
account  the  resources  and  priorities  of 
the  Commission),  assist  public  and 
private  organizations  or  groups  of 
manufacturers,  administratively  and 
technically,  in  the  development  of 
product  safety  standards  and  test 
methods.  15  U.S.C.  2054(a)(4). 

9  1031.4    Effect  of  voluntary  standards 
activities  on  Commission  activities. 

(a)(1)  The  Commission,  in  determining 
whether  to  begin  proceedings  to  develop 
mandatory  standards  under  the  acts  it 
administers,  considers  whether 
mandatory  regulation  is  necessary  or 
whether  there  is  an  existing  voluntary 
standard  that  adequately  addressed  the 
problem  and  the  extent  to  which  that 
voluntary  standard  is  complied  with  by 
the  affected  industry. 

(2)  The  Commission  acknowledges 
that  there  are  situations  in  which 
adequate  voluntary  standards,  in 
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combination  with  appropriate 
certification  programs,  may  be 
appropriate  to  support  a  conclusion  that 
a  mandatory  standard  is  not  necessary. 
The  Commission  may  find  that  a 
mandatory  standard  is  not  necessary 
where  compliance  with  an  existing 
voluntary  standard  would  eliminate  or 
adequately  reduce  the  risk  of  injury 
associated  with  the  product  contains 
requirements  and  test  methods  that 
have  been  evaluated  and  found 
acceptable  by  the  Commission,  and  it  is 
likely  that  there  will  be  substantial 
compliance  with  the  voluntary  standard. 
Under  such  circumstances,  the 
Commission  may  agree  to  encourage 
industry  compliance  with  the  voluntary 
standard  and  subsequently  evaluate  the 
effectiveness  of  the  standard  in  terms  of 
accident  and  injury  reduction  for 
products  produced  in  compliance  with 
the  standard. 

(3)  In  evaluating  voluntary  standards, 
the  Commission  will  relate  the 
requirements  of  the  standard  to  the 
identified  risks  of  injury  and  evaluate 
the  requirements  in  terms  of  their 
effectiveness  in  eliminating  or  reducing 
the  risks  of  injury.  The  evaluation  of 
voluntary  standards  will  be  conducted 
by  Commission  staff  members,  including 
representatives  of  legal,  economics, 
engineering,  epidemiological,  health 
sciences,  human  factors,  other 
appropriate  interests,  and  the  Voluntary 
Standards  Coordinator.  The  staff 
evaluation  will  be  conducted  in  a 
manner  similar  to  evaluations  of 
standards  being  considered  for 
promulgation  as  mandatory  standards. 

(4)  In  the  event  that  the  Commission 
has  evaluated  an  existing  voluntary 
standard  and  found  it  to  be  adequate  in 
all  but  one  or  two  areas,  the 
Commission  may  defer  the  initiation  of  a 
mandatory  rulemaking  proceeding  and 
request  the  voluntary  standards 
organization  to  revise  the  standard  to 
address  the  identified  inadequacies 
expeditiously.  In  such  cases,  the 
Commission  may  monitor  or  participate 
in  the  development  of  these  revisions. 

(b)  In  the  event  the  Commission 
determines  that  there  is  not  existing 
voluntary  standard  that  will  eliminate  or 
adequately  reduce  a  risk  of  injury  the 
Commission  may  commence  a 
proceeding  for  the  development  of  a 
consumer  product  safety  rule  or  a 
regulation  in  accordance  with  section  9 
of  the  Consumer  Product  Safety  Act,  15 
U.S.C.  2058,  section  3(f)  of  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1262(f),  or  section  4(a)  of  the  Flammable 
Fabrics  Act,  15  U.S.C.  1193(g),  as  may  be 
applicable.  In  commencing  such  a 
proceeding,  the  Commission  will  publish 


an  advance  notice  of  proposed 
rulemaking  which  shall,  among  other 
things,  invite  any  person  to  submit  to  the 
Commission  an  existing  standard  or 
portion  of  an  existing  standard,  or  to 
submit  a  statement  of  intention  to 
modify  or  develop,  within  a  reasonable 
period  of  time,  a  voluntary  standard  to 
address  the  risk  of  injury. 

(c)  The  Commission  will  consider 
those  provisions  of  a  volimtary  standard 
that  have  been  reviewed,  evaluated,  and 
deemed  to  be  adequate  in  addressing 
the  specified  risks  of  injury  when 
initiating  a  mandatory  consumer  product 
safety  rule  or  regulation  under  the 
Consumer  Product  Safety  Act  the 
Federal  Hazardous  Substances  Act  or 
the  Flammable  Fabrics  Act,  as  may  be 
applicable.  Comments  will  be  requested 
in  the  advance  notice  of  proposed 
rulemaking  on  the  adequacy  of  such 
voluntary  standard  provisions. 

§  1031.5    Criteria  for  Commission 
participation  In  voluntary  standards 
activities. 

The  Commission  will  consider  the 
extent  to  which  the  following  criteria 
are  met  in  considering  Commission 
participation  in  the  development  of 
voluntary  safety  standards  for  consumer 
products: 

(a)  The  likelihood  the  voluntary 
standard  will  eliminate  or  adequately 
reduce  the  risk  of  injury  addressed  that 
that  there  will  be  substantial  compliance 
with  the  voluntary  standard. 

(b)  The  likelihood  that  the  voluntary 
standard  will  be  developed  within  a 
reasonable  period  of  time. 

(c)  Exclusion,  to  the  maximum  extent 
possible,  from  the  voluntary  standard 
being  developed,  of  requirements  which 
will  create  anticompetitive  effects  or 
promote  restraint  of  trade. 

(d)  Provisions  for  periodic  and  timely 
review  of  the  standard,  including  review 
for  anticompetitive  effects,  and  revision 
or  amendment  as  the  need  arises. 

(e)  Performance-oriented  and  not 
design-restrictive  requirements,  to  the 
maximum  practical  extent  in  any 
standard  developed. 

(f)  Industry  arrangements  for 
achieving  substantial  industry 
compliance  with  the  voluntary  standard 
once  it  is  issued,  and  the  means  of 
ascertaining  such  compliance  based  on 
overall  market  share  of  product 
productions. 

(g)  Provisions  in  the  standard  for 
marking  products  conforming  to  the 
standard  so  that  future  Commission 
investigation  can  indicate  the 
involvement  of  such  products  in 
accidents  and  patterns  of  injury. 

(h)  Provisions  for  insuring  that 
products  identified  as  conforming  to 


such  standards  will  be  subjected  to  a 
testing  and  certification  (including  self- 
certification)  procedure,  which  will 
provide  assurance  that  the  products 
comply  with  the  standard. 

(i)  The  openness  to  all  interested 
parties,  and  the  establishment  of 
procedures  which  will  provide  for 
meaningful  participation  in  the 
development  of  such  standards  by 
representatives  of  producers,  suppliers, 
distributors,  retailers,  consumers,  small 
business  and  public  interests. 
Meaningful  representation  by 
consumers  and  small  business  means,  at 
a  minimum,  that  among  those 
representing  different  points  of  view  are 
individuals  having  technical  expertise  in 
the  areas  under  consideration. 

S  1031.6    Extent  and  form  of  Commission 
mvoivement  in  tite  development  of 
voluntary  standards. 

(a)  The  Commission  shall  approve 
agency  "participation",  as  defined 
below,  in  the  development  and  support 
of  voluntary  safety  standards  for 
consumer  products.  The  Executive 
Director  shall  approve  Commission 
activities  that  are  defmed  below  as 
"monitoring."  The  extent  of  Commission 
involvement  will  be  dependent  upon  the 
Commission's  interest  in  the  particular 
standards  development  activity  and  the 
Commission's  priorities  and  resources. 

(b)  The  Commission's  interest  in  a 
specific  voluntary  standards  activity 
will  be  based  in  part  on  the  frequency 
and  severity  of  injuries  associated  with 
the  product,  the  involvement  of  the 
product  in  accidents,  the  susceptibility 
of  the  hazard  to  correction  through 
standards,  and  the  overall  resources  and 
priorities  of  the  Commission. 
Commission  involvement  in  voluntary 
standards  activities  generally  will  also 
be  guided  by  the  Commission's 
operating  plan  and  budget. 

(c)  There  are  two  levels  of 
Commission  involvement  in  voluntary 
standards  activities,  each  of  which 
reflects  a  different  level  of  Commission 
involvement  as  set  forth  below: 

(1)  Monitoring.  Monitoring  involves 
maintaining  an  awareness  of  the 
voluntary  standards  development 
process  through  oral  or  written  inquiries, 
receiving  and  reviewing  minutes  of 
meetings  and  copies  of  draft  standards, 
or  attending  meetings  for  the  purpose  of 
observing  and  commenting  during  the 
standards  development  process  in 
accordance  with  Subpart  B  of  this  part. 
For  example,  monitoring  may  involve 
responding  to  requests  from  voluntary 
standards  organizations,  standards 
development  committees,  trade 
associations  and  consumer 
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organizations;  by  providing  information 
concerning  the  risks  of  injury  associated 
with  particular  products,  NEISS  data, 
summaries  and  analyses  of  in-depth 
investigation  reports;  discussing 
Commission  goals  and  objectives  with 
regard  to  voluntary  standards  and 
improved  consumer  product  safety; 
responding  to  requests  for  information 
concerning  Commission  programs;  and 
initiating  contacts  with  voluntary 
standards  organizations  to  discuss 
cooperative  voluntary  standards 
activities. 

(2)  Participating.  Participating 
involves  regularly  attending  meetings  of 
a  standard  development  committee  or 
group  and  taking  an  active  part  in  the 
discussions  of  the  committee  and  in 
developing  the  standard,  in  accordance 
with  Subpart  B  of  this  part.  Under 
certain  conditions^e  Commission  will 
contribute  to  the  deliberations  of  the 
committee  by  expanding  resources  to 
provide  technical  assistance  (e.g., 
research,  engineering  support,  and 
information  and  education  programs) 
and  administrative  assistance  (eg., 
travel  costs,  hosting  meetings,  and 
secretarial  functions)  which  would 
support  the  development  and 
implementation  of  voluntary  standards. 
Participati.ig  may  also  include 
Commission  support  of  voluntary 
standards  activities  as  described  in 
§  1031.7. 

(d)  Normally,  the  total  amount  of 
Commission  support  given  to  a 
voluntary  standards  activity  shall  be  no 
greater  than  that  of  all  non-Federal 
participants  in  that  activity,  except 
where  it  is  in  the  pubUc  interest  to  do  so. 

(e)  In  the  event  of  dupUcation  of  effort 
by  two  or  more  groups  (either  inside  or 
outside  the  Commission)  in  developing  a 
voluntary  standard  for  the  same  product 
or  class  of  products,  the  Commission 
shall  encourage  the  several  groups  to 
cooperate  in  the  development  of  a  single 
voluntary  standard. 

§  1031 .7    Commisaion  support  of  voluntary 
standards  activttlM. 

(a)  The  Commission's  support  of 
voluntary  safety  standards  development 
activities  may  include  any  one  or  a 
combination  of  the  following  actions: 

(1)  Providing  epidemiological  and 
health  science  infromation  and 
explanations  of  hazards  for  consumer 
products. 

(2)  Encouraging  the  initiation  of  the 
development  of  voluntary  standards  for 
specific  consumer  products. 

(3)  Identifying  speciHc  risks  of  injury 
to  be  addressed  in  a  voluntary  standard. 

(4)  Performing  or  subsidizing  technical 
assistance,  including  research,  health 
science  data,  and  engineering  support,  in 


the  development  of  a  voluntary  standard 
activity  in  which  the  Commission  is 
participating. 

(5)  Providing  assistance  on  methods  of 
disseminating  information  and 
education  about  the  voluntary  standard 
or  its  use. 

(6)  Performing  staff  evaluation  of  a 
voluntary  standard  to  determine  its 
adequacy  and  efficacy  in  reducing  the 
risks  of  injury  that  have  been  identified 
by  the  Commission  as  being  associated 
with  the  use  of  the  product. 

(7)  Encouraging  state  and  local 
governments  to  reference  or  incorporate 
the  provisions  of  a  voluntary  standard  in 
their  regulations  or  ordinances  and  to 
participate  in  government  or  industrial 
model  code  development  activities,  so 
as  to  develop  uniformity  and  minimize 
conflicting  State  and  local  regulations. 

(8)  Monitoring  the  number  and  market 
share  of  products  conforming  to  a 
voluntary  safety  standard. 

(9)  Listing  voluntary  standards  that 
adequately  address  specific  hazards 
associated  with  the  use  of  consumer 
products. 

(10)  Providing  for  the  involvement  of 
agency  personnel  in  voluntary  standards 
activities  as  described  in  Subpart  B  of 
this  Part. 

(11)  Providing  administrative 
assistance,  such  as  hosting  meetings  and 
secretarial  assistance. 

(12)  Providing  funding  support  for 
voluntary  standards  development,  as 
permitted  by  the  agency  budget. 

(13)  Taking  other  actions  that  the 
Conmiission  believes  appropriate  in  a 
particular  situation. 

(b)  [Reserved] 

§  1031.8    Voluntary  Standards  Coordinator. 

(a)  The  Executive  Director  shall 
appoint  a  Voluntary  Standards 
Coordinator  to  coordinate  agency 
participation  in  voluntary  standards 
bodies  so  that: 

(1)  The  most  effective  use  is  made  of 
agency  personnel  and  resources  and 

(2)  The  views  expressed  by  such 
personnel  are  in  the  public  interest  and, 
at  a  minimum,  do  not  conflict  with  the 
interests  and  established  views  of  the 
agency. 

(b)  The  Voluntary  Standards 
Coordinator  is  responsible  for  managing 
the  Commission's  volimtary  standards 
program,  as  well  as  preparing  and 
submitting  to  the  Commission  a 
semiannual  summary  of  its  voluntary 
standards  activities.  The  summary  shall 
set  forth,  among  other  things,  the  goals 
of  each  voluntary  standard  under 
development,  the  extent  of  CPSC 
activity  (monitoring  or  participation;  the 
current  status  of  standards  development 
and  implementation)  and.  if  any. 


recommendations  for  additional 
Commission  action.  The  Voluntary 
Standards  Coordinator  shall  also 
compile  information  on  the 
Commission's  voluntary  standards 
activities  for  the  Commission's  annual 
report 

Subpart  B — Employee  Invotvement 

§  1031.9    Scop*  and  purposa. 

(a)  This  subpart  sets  forth  the 
Consumer  Product  Safety  Commission's 
criteria  and  requirements  governing 
membership  and  involvement  by 
Commission  officials  and  employees  in 
the  activities  of  voluntary  standards 
development  bodies. 

(b)  The  Commission  realizes  there  are 
advantages  and  benefits  afforded  by 
greater  involvement  of  Commission 
personnel  in  the  standard  activities  of 
domestic  and  international  voluntary 
standards  organizations.  However,  such 
involvement  might  present  an 
appearance  or  possibility  of  the 
Commission  giving  preferential 
treatment  to  an  organization  or  group  or 
of  the  Commission  losing  its 
independence  or  impartiality.  Also,  such 
participation  may  present  real  or 
apparent  conflict  of  interest  situations. 

(c)  The  purpose  of  this  subpart  is  to 
further  the  objectives  and  programs  of 
the  Commission  and  to  do  so  in  a 
manner  that  ensures  that  such 
membership  and  participation: 

(1)  Is  consistent  with  the  intent  of  the 
Consumer  Product  Safety  Act  and  the 
other  actions  administered  by  the 
Commission  and  with  federal  policy  as 
set  forth  in  the  current  version  of  OMH 
circular  No.  A-119,  Federal  Participation 
in  the  Development  and  Use  of 
Voluntary  Standards; 

(2)  Is  not  contrary  to  the  pubUc 
interest; 

(3)  Presents  no  real  or  apparent 
conflict  of  interest  and  does  not  result  in 
or  create  the  appearance  of  the 
Commission  giving  preferential 
treatment  to  an  organization  or  group  or 
the  Commission  compromising  its 
independence  or  impartiality;  and 

(4)  Takes  into  account  Commission 
resources  and  priorities. 

(d)  In  general.  Commission  employees 
must  obtain  approval  from  their 
supervisor  and  appropriate  agency 
management  to  be  involved  in  voluntary 
standards  activities.  They  should  also 
strive  to  apprise  the  Voluntary 
Standards  Coordinator,  where 
practicable,  as  to  their  involvement  in 
voluntary  standards  activities. 

(3)  All  Commission  employees 
involved  in  voluntary  standards 
activities  are  subject  to  any  restrictions 
for  avoiding  conflicts  of  interest  and  for 


avoiding  situations  that  would  present 
an  appearance  of  bias. 

$1031.10    Oaflnitlona. 

For  purposes  of  describing  the  level  of 
involvement  in  voluntary  standards 
activities  for  which  Commission 
employees  may  be  authorized,  the 
following  definitions  apply: 

(a)  Membership.  Membership  is  the 
status  of  an  employee  who  joins  a 
voluntary  standards  development  or 
advisory  organization  or  subgroup  and 
is  listed  as  a  member.  It  includes  all  oral 
and  written  communications  which  are 
incidental  to  such  membership. 

(b)  Participation.  Participation  is  the 
active,  ongoing  involvement  of  an 
official  or  employee  in  the  development 
of  a  new  or  revised  voluntary  standard 
pertaining  to  a  particular  consumer 
product  or  to  a  group  of  products  that  is 
the  subject  of  a  Commission  hazard 
project.  These  projects  should  be  one  of 
those  that  are  approved  by  the 
Commission,  either  by  virtue  of  the 
agency's  annual  budget  or  operating 
plan,  or  by  other  specific  agency 
authorization  or  decision,  and  are  in 
accord  with  Subpart  A.  Participation 
includes  regularly  attending  meetings  of 
a  standards  development  committee  or 
group,  taking  an  active  part  in 
discussions  and  technical  debates, 
registering  opinions  and  expending 
other  resources  in  support  of  a  voluntary 
standard  development  activity.  It 
includes  all  oral  and  written 
communications  which  are  part  of  the 
participation  process. 

(c)  Monitoring.  Monitoring  is 
involvement  by  an  official  or  employee 
in  maintaining  an  awareness  of  the 
voluntary  standards  development 
process  by  attendance  at  meetings, 
receiving  and  reviewing  minutes  of 
standards  development  meetings  and 
copies  of  draft  standards,  and 
commenting  during  the  standards 
development  process.  It  involves  all  oral 
and  written  communications  which  are 
part  of  the  monitoring  process.  These 
monitoring  activities  must  be  related  to 
general  voluntary  standards  projects  set 
forth  in  the  agency's  annual  budget  or 
operating  plan  or  otherwise  approved  by 
the  agency. 

(d)  Observation.  Observation  is  the 
attendance  by  an  official  or  employee  at 
a  meeting  of  a  voluntary  standards 
developing  group  for  the  purpose  of 
observing  and  gathering  information. 

(e)  Communication.  Communication  is 
the  oral  or  written  contact  by  an  official 
or  employee  with  a  representative  or 
committee  of  a  voluntary  standards 
organization  or  advisory  group. 


§1031.11    Procedural  safeguards. 

(a)  Subject  to  the  provisions  of  this 
subpart  and  budgetary  and  time 
constraints.  Commission  employees  may 
be  involved  in  voluntary  standards 
activities  that  will  further  the  objectives 
and  programs  of  the  Commission,  are 
consistent  with  ongoing  and  anticipated 
Commission  regulatory  programs  as  set 
forth  in  the  agency's  operating  plan,  and 
are  in  accord  with  the  Commission's 
policy  statement  on  participation  in 
voluntary  standards  activities  set  forth 
in  Subpart  A  of  this  part. 

(b)  Commission  employees  who  are 
involved  in  the  development  of  a 
voluntary  standard  and  who  later 
participate  in  an  official  evaluation  of 
that  standard  for  the  Commission  shall 
describe  in  any  information,  oral  or 
written,  presented  to  the  Commission, 
the  extent  of  their  involvement  in  the 
development  of  the  standard.  Any 
evaluation  or  recommendation  for 
Commission  actions  by  such  employee 
shall  strive  to  be  as  objective  as 
possible  and  be  reviewed  by  higher- 
level  Commission  officials  or  employees 
prior  to  submission  to  the  Commission. 

(c)  Involvement  of  a  Commission 
official  or  employee  in  a  voluntary  ' 
standards  committee  shall  be  predicated 
on  an  understanding  by  the  voluntary 
standards  group  that  participation  by 
Commission  officials  and  employees  is 
on  a  non-voting  basis. 

(d)  In  no  case  shall  Commission 
employees  or  officials  vote  or  otherwise 
formally  indicate  approval  or 
disapproval  of  a  voluntary  standard 
during  the  course  of  a  voluntary 
standard  development  process. 

(e)  Commission  employees  and 
officials  who  are  involved  in  the 
development  of  voluntary  standards 
may  not  accept  voluntary  standards 
committee  leadership  positions,  e.g., 
committee  chairman  or  secretary. 
Subject  to  prior  approval  by  the 
Executive  Director,  a  Commission 
employee  or  official  may  accept  other 
committee  positions  only  if  it  appears  to 
be  clearly  in  the  public  interest  for  the 
employee  to  carry  out  the  functions  of 
that  specific  position. 

§1031.12    Membership  criteria. 

(a)  The  Commissioners,  their  special 
assistants,  and  Commission  officials  and 
employees  holding  the  positions  listed 
below,  may  not  become  members  of  a 
voluntary  standards  group  because  they 
either  have  the  responsibility  for  making 
final  decisions,  or  advise  those  who 
make  final  decisions,  on  whether  to  rely 
on  a  voluntary  standard,  promulgate  a 
consumer  product  safety  standard,  or  to 
take  other  action  to  prevent  or  reduce  an 


unreasonable  risk  of  injury  associated 
with  a  product. 

(1)  The  Commissioners 

(2)  The  Commissioners  Special 
Assistants 

(3)  The  General  Counsel  and  General 
Counsel  Staff 

(4)  The  Executive  Director,  The 
Deputy  Executive  Director,  and  special 
assistants  to  the  Executive  Director 

(5)  The  Associate  Executive  Directors 
and  Office  Directors 

(6)  The  Director  of  the  Office  of 
Program  Management  and  Budget  and 
any  Special  Assistants  to  the  Director. 

(b)  All  other  officials  and  employees 
not  covered  under  S  1031.12(a)  may  be 
advisory,  non-voting  members  of 
voluntary  standards  development  and 
advisory  groups  with  the  advance 
approval  of  the  Executive  Director.  In 
particular,  the  Commission's  Voluntary 
Standards  Coordinator  may  accept  such 
membership. 

(c)  Commission  employees  or  officials 
who  have  the  approval  of  the  Executive 

,  Director  to  accept  membership  in  a 
voluntary  standards  organization  or 
group  pursuant  to  paragraph  (b)  of  this 
section  shall  apprise  the  General 
Counsel  and  the  Voluntary  Standards 
Coordinator  prior  to  their  acceptance. 

(d)  Commission  officials  or  employees 
who  desire  to  become  a  member  of  a 
voluntary  standards  body  or  group  in 
their  individual  capacity  must  obtain 
prior  approval  of  the  Commission's 
Ethics  Counselor  for  an  outside  activity 
pursuant  to  the  Commission's  Employee 
Standards  of  Conduct.  (16  CFR  Part 
1030). 

§  1031.13    Participation  and  monitoring 
criteria. 

(a)  Commission  officials,  other  than 
those  positions  listed  in  §  1031.12(a). 
may  participate  in  or  monitor  the 
development  of  voluntary  safety 

'  standards  for  consumer  products,  but 
only  in  their  official  capacity  as 
employees  of  the  Commission  and  if 
permitted  to  do  so  by  their  supervisor 
and  any  other  person  designated  by 
agency  management  procedures.  Such 
participation  or  monitoring  shall  be  in 
accordance  with  Commission 
procedures  designed  to  assure  staff 
review  and  consensus. 

(b)  Employees  in  positions  listed  in 
§  1031.12(a)  (4),  (5),  and  (6)  may.  on  a 
case-by-case  basis,  participate  in  or 
monitor  the  development  of  a  voluntary 
standard  provided  that  they  have  the 
specific  advance  approval  of  the 
Commission. 

(c)  Except  in  extraordinary 
circumstances  and  when  approved  in 
advance  by  the  Executive  Director  in 
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accordance  with  the  provisions  of  the 
Commission's  meetings  policy  (16  CFR 
Part  1012],  Commission  personnel  shall 
not  become  involved  in  meetings 
concerning  the  development  of 
voluntary  standards  that  are  not  open  to 
the  public  for  attendance  and 
observation.  Attendance  of  Commission 
personnel  at  a  voluntary  standard 
meeting  shall  be  noted  in  the  public 
calendar  in  accordance  with  the 
Commission's  meetings  policy. 

(d)  Generally,  Commission  employees 
may  become  involved  in  the 
development  of  voluntary  standards 
only  if  they  are  made  available  for 
comment  by  all  interested  parties  prior 
to  their  use  or  adoption. 

(e)  Involvement  by  Commission 
officials  and  employees  in  voluntary 
standards  bodies  or  standards- 
developing  groups  does  not,  of  itself, 
connote  Commission  agreement  with,  or 
endorsement  of,  decisions  reached, 
approved  or  published  by  such  bodies  or 
groups. 

§  1031.14    Observatton  cHterta. 

A  Commission  official  or  employee 
may,  on  occasion,  attend  voluntary 
standards  meetings  for  the  sole  purpose 
of  observation,  with  the  advance 
approval  of  his  or  her  supervisor  and 
any  other  person  designated  by  agency 
management  procedures.  Commission 
officials  and  employees  shall  notify  the 
Voluntary  Standard  Coordinator,  for 
information  purposes,  prior  to  observing 
a  voluntary  standards  meeting. 

§  1032.15    Communication  crtterta. 

(a)  Commission  officials  and 
employees,  who  are  not  in  the  positions 
listed  in  S  1031.12(a).  or  who  are  not 
already  authorized  to  communicate  with 
a  voluntary  standards  group  or 
representative  incidental  to  their 
approved  membership  in  a  voluntary 
standard  organization  or  group  or  as 
part  of  their  participation  or  monitoring 
of  a  voluntary  standard,  may: 

(1)  Communicate,  within  the  scope  of 
their  duties,  with  a  voluntary  standard 
group  or  representative  on  voluntary 
standards  matters  which  are  substantive 
in  nature,  i.e..  matters  that  pertain  to  the 
formulation  of  the  technical  aspects  of  a 
specific  voluntary  standard  or  the 
course  of  conduct  for  developing  the 
standard,  only  with  the  specific  advance 
approval  from  the  person  or  persons  to 
whom  they  apply  to  obtain  approval  for 
participation  or  monitoring  pursuant  to 

§  1031.13.  The  approval  may  indicate  the 
duration  of  the  approval  and  any  other 
conditions. 

(2)  Communicate,  within  the  scope  of 
their  duties,  with  a  voluntary  standards 
gioup  or  representative  concerning 


voluntary  standards  activities  which  are 
not  substantive  in  nature. 

(b)  Commission  employees  may 
communicate  with  voluntary  standards 
organizations  only  in  accordance  with 
Commission  procedures  designed  to 
assure  staff  review  and  consensus. 

(c)  Commissioners  can  engage  in 
substantive  and  non-substantive  written 
communications  with  voluntary 
standards  bodies  or  representatives, 
provided  a  disclaimer  in  such 
communications  indicates  that  any 
substantive  views  expressed  are  only 
their  individual  views  and  are  not 
necessarily  those  of  the  Commission. 
Where  a  previous  official  Commission 
vote  has  taken  place,  that  vote  should 
also  be  noted  in  any  such 
communication.  Copies  of  such 
communications  shall  thereafter  be 
provided  to  the  other  Commissioners, 
the  Offlce  of  the  Secretary,  and  the 
Voluntary  Standards  Coordinator. 

(d)  The  Voluntary  Standards 
Coordinator  shall  be  furnished  a  copy  of 
each  written  communication  of  a 
substantive  nature  and  a  report  of  each 
oral  communication  of  a  substantive 
nature  between  a  Commission  official  or 
employee  and  a  voluntary  standards 
organization  or  representative  which 
pertains  to  a  voluntary  standards 
activity.  The  information  shall  be 
provided  to  the  Voluntary  Standards 
Coordinator  as  soon  as  practicable  after 
the  communication  has  taken  place. 

Date:  C)ctol)er  31, 1968. 
Sadye  E.  Dunn. 

Secretary. 

(FR  Doc.  88-25574  Filed  11-4-88;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  210 

Conduct  of  Complainants  Prior  to  tfw 
Institution  of  Investigations  of  Unfair 
Practicas  in  hnport  Trado;  Articulation 
of  Duty  of  Candor,  Procedures  for 
Alleging  a  Violation  of  Duty,  and 
Sanctions  for  Violations 

agency:  U.S.  International  Trade 

Commission. 

AGENCY:  Notice  of  proposed  rulemaking. 

summary:  The  proposed  rules  would 
amend  the  Commission's  Rules  of 
Practice  and  Procedure  to  add  sections 
addressing  the  duty  of  candor  owned  by 
persons  who  file  complaints  with  the 
Commission  seeking  relief  under  section 
337  of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1337).  The  new  sections  set 
forth,  in  particular,  the  standard  of 


conduct  expected  of  complainants,  the 
procedures  for  asserting  and  prosecuting 
allegations  of  wrongful  conduct,  and  the 
sanctions  which  the  Conunission  may 
impose  upon  those  who  aie  found  to 
have  violated  the  articulated  standard. 

Comments  are  requested  on  the 
proposed  rules. 

DATES:  All  comments  must  be  received 
on  or  before  December  22, 1988. 


AOORESaES:  All  comments  concerning 
the  proposed  rules  should  be  submitted 
to  the  Secretary.  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Comments 
should  conform  with  Commission  rule 
201.8  (19  CFR  201.8). 

FOU  HMfTMEII  mTOHMA'nON  CONTACT: 

Laurie  E  Horvitz.  Esq..  202-252-1107,  or 
Tim  Yaworski,  Esq..  202-252-1906. 
Office  of  the  General  Counsel,  U.S. 
International  Trade  Commission. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

SUPPLEMENT  ARV  MRMNIATIOM:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  ckny  out  its  functions  and 
duties.  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337),  as  amended  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-418, 102  Stat. 
1107),  expressly  authorizes  the 
Commission  to  impose  by  rule  certain 
sanctions  for  abuse  of  process. 

These  proposed  rules  are  being 
promulgated  in  accordance  with  the 
rulemaking  provisions  of  section  553  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  etseq.),  which  entails  the 
following  steps:  (1)  PubUcation  of  a 
notice  of  proposed  rulemaking;  (2) 
solicitation  of  pubhc  comment  on  the 
proposed  rules;  (3)  Conunission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  pubhcation  of  the 
final  rules  thirty  (30)  days  prior  to  their 
effective  date.  See  5  U.S.a  553. 

The  Commission  has  determined  that 
the  proposed  rules  do  not  constitute 
major  rules  for  the  purposes  of 
Executive  Order  12291,  because  they  do 
not  fall  within  the  categories  described 
in  section  (b)  of  the  Executive  Order. 

Explanation  of  Proposed  Rules 

This  rulemaking  is  prompted  by 
allegations  that  certain  complainants 
misrepresent  or  omit  material  facts  in 
section  337  complaints.  In  response  to 
these  allegations,  the  Commission  has 
determined  that  rules,  developed  after 


the  beneHt  of  public  comment  may  be 
advisable  to  articulate  the  duty  of 
candor  owed  by  complainants  to  the 
Commission  in  the  pre-institution  phase 
of  section  337  investigations. 

The  Standard  of  Conduct 

The  proposed  rules  set  forth  the 
standard  of  conduct  expected  of 
complainants  prior  to  the  institution  of 
section  337  investigations.  The  standard 
apphes  to  the  conduct  of  complainants 
prior  to  institution  because  pre- 
institution  representations  of 
complainants  are  relief  upon  by  the 
Commission  when  making  institution 
decisions,  there  are  costly  {md 
immediate  consequences  of  institution, 
and  complainants'  pre-institution 
representations  are  made  in  the  context 
of  an  essentially  ex  parte  proceeding.  As 
a  result  of  the  ex  parte  character  of  pre- 
institution  proceedings  and  the  limited 
time  frame  in  which  the  Commission 
must  make  its  institution  decisions, 
there  is  often  limited  scrutiny  of  a 
complainant's  submissions  by  the 
Commission  and  by  persons  with 
interests  adverse  to  those  of 
complainant  By  contrast,  submissions 
by  all  parties  after  institution  are 
subjected  to  greater  adversarial  scrutiny 
and,  as  a  result  the  Commission  often 
receives  additional  information  which  is 
helpful  in  evaluating  and  understanding 
the  submissions  of  the  parties. 

The  proposed  duty  of  candor  is 
violated  when  there  is  clear  and 
convincing  evidence  of:  (1)  A  failure  to 
disclose  material  information,  or  a 
submission  of  false  material 
information;  and  (2)  an  intent  to  mislead 
the  Commission.  Information  is 
"material"  when  there  is  a  substantial 
likelihood  that  a  reasonable 
decisionmaker  would  have  considered 
the  nondisclosed  or  false  information  to 
be  important  in  deciding  whether  to 
institute  an  investigation,  not  whether 
the  information  would  have  been 
dispositive.  The  "intent  to  mislead" 
element  includes  gross  negligence.  This 
standard  is  patterned  after  the  standard 
of  conduct  articulated  in  37  CFR  1.56  by 
the  U.S.  Patent  and  Trademark  Office 
(PTO).  Because  practice  before  the 
Commission  and  the  PTO  differs  in 
several  respects,  the  Conunission  would 
not  view  PTO  and  court  decisions 
interpreting  the  PTO  standard  as 
dispositive,  or  necessarily  persuasive 
authority,  in  applying  the  Commission's 
standard  of  conduct. 

Procedures  for  Alle^ng  a  Violation  of 
the  Standard  of  Comluct 

If  a  section  337  investigation  has  been 
instituted  by  the  Commission,  the 
proposed  rules  provide  that  any  party  to 


the  investigation  may  seek  a  duty  of 
candor  investigation.  In  addition,  if  the 
investigation  is  still  pending  before  an 
ALJ,  the  ALJ  may  independenUy 
commence  such  an  investigation.  If  the 
Commission  has  decided  not  to  institute 
an  investigation,  the  proposed 
respondents  or  the  Commission's  Office 
of  Unfair  Import  Investigations  (OUII) 
may  seek  commencement  of  a  duty  of 
candor  investigation.  In  either  event  the 
Commission  may,  at  its  own  initiative, 
direct  the  Chief  Administrative  Law 
Judge  to  institute  a  duty  of  candor 
investigation. 

Under  the  proposed  rules,  any  duty  of 
candor  issue  may  be  raised  by  motion  to 
investigate  during  or  after  a  section  337 
investigation,  provided  that  it  is  raised 
within  90  days  after  the  Commission  has 
issued  a  fined  determination  on  violation 
or  within  90  days  of  any  other  final 
determination  terminating  the 
investigation.  If  no  section  337 
investigation  has  been  instituted,  any 
motion  for  investigation  of  duty  of 
candor  issues  must  be  filed  within  90 
days  after  the  Commission  has  voted 
not  to  institute  a  section  337  proceeding, 
provided  that  no  motion  to  investigate 
will  be  entertained  prior  to  the  decision 
not  to  institute.  These  time  limits  are 
proposed  in  order  to  prevent  a  party 
from  raising  claims  regarding  the  pre- 
institution  conduct  of  a  complainant 
many  months  or  years  after  a  case  has 
terminated  and  thereby  causing  such 
allegations  to  be  Utigated  on  the  basis  of 
stale  evidence,  much  of  which  may  be 
based  on  the  recollection  of  witnesses. 
The  Commission  expects  that  most  facts 
relevant  to  a  duty  of  candor  issue  will 
be  discovered  before  or  during  the 
discovery  phase  of  an  investigation  and, 
therefore,  that  the  proposed  time  limits 
would  not  be  excessively  burdensome 
or  unreasonable.  However,  the 
Commission  recognizes  that  a  rare  case 
might  arise  where  a  complainant's 
wrongful  conduct  could  not  reasonably 
be  discovered  until  after  the  prescribed 
period  for  raising  duty  of  candor  issues. 
In  that  event,  a  firm  deadline  for  raising 
candor  issues  would  benefit  principally 
the  wrongdoing  complainant.  Therefore, 
the  proposed  rules  permit  motions  to 
investigate  after  the  90-day  deadline  if 
good  cause  is  shown  for  the  late 
submission.  The  moving  party  would  be 
required  to  submit  an  affidavit  stating 
that  the  motion  is  based  on  newly 
discovered  evidence  that  could  not  have 
been  discovered  more  expeditiously. 

The  proposed  rules  provide  that  each 
motion  to  investigate  filed  by  a  private 
party  must  be  verified.  This  proposal  is 
intended  to  discourage  the  filing  of 
meritless  motions.  All  motions  should,  at 


a  minimum,  be  based  on  information 
and  belief,  must  not  be  premised  on 
mere  speculation  or  conjecture,  and 
must  set  forth  the  specific  sanction 
sought  by  the  movant.  The  articulation 
of  a  duty  of  candor  is  not  intended  to 
create  merely  another  litigation  tactic 
which  private  parties  could  utilize  to 
harass  and  intimidate  their  adversaries 
or  to  retry  issues  of  fact  which  already 
have  been  addressed  by  the  AL]  in  an 
initial  determination  on  violation. 

The  proposed  rules  further  provide 
that  any  motion  to  investigate  must 
include  allegations  sufficient  to  warrant 
an  investigation  of  the  complainant's 
pre-institution  conduct  and  must  be 
specific.  A  failure  to  include  specific  and 
sufficient  allegations  in  a  motion  to 
investigate  could  result  in  denial  of  the 
motion  by  an  AL)  without  the 
commencement  of  an  investigation  into 
the  allegations. 

If  the  motion  to  investigate  is  filed 
when  a  particular  AL]  does  not  have 
jurisdiction  over  the  investigation,  the 
proposed  rules  provide  that  the  motion 
be  directed  to  the  Chief  Administrative 
Law  Judge  or  such  ALJ  as  he  may 
designate.  If  a  motion  is  filed  while  an 
ALJ  has  jurisdiction  over  an  ongoing 
section  337  investigation,  the  motion 
would  be  filed  with  the  ALJ.  The  ALJ 
presiding  over  the  duty  of  candor  motion 
would  be  authorized  by  the  rules  (1)  to 
deny  the  motion  if  a  prima  facie  case  of 
conduct  violating  the  conunission's 
regulations  on  duty  of  candor  is  not 
alleged  or  a  motion  by  a  private  party  is 
not  verified.  (2)  to  consider  the  motion 
during  the  course  of  the  ongoing 
investigation,  if  any,  of  complainant's 
allegations  of  a  section  337  violation  and 
issue  a  recommended  determination 
(RD)  reflecting  his  findings,  or  (3)  at  his 
discretion,  to  defer  consideration  of  the 
duty  of  candor  allegations  until  after  he 
has  issued  an  initial  determination  on 
violation  or  an  initial  determination 
otherwise  terminating  the  investigation, 
provided  that  the  ALJ  would  be  required 
to  issue  an  RD  resolving  all  such 
allegations  no  later  than  180  days  after 
the  motion  to  investigate  is  filed  or  an 
initial  determination  terminating  the 
investigation  is  issued,  whichever  is 
later. 

The  proposed  rules  permit  the  ALJ  to 
defer  consideration  of  duty  of  candor 
issues  because  of  the  short  statutory 
time  limits  that  already  restrict  the 
amount  of  time  within  which  ALJs  must 
complete  the  evidentiary  stage  of 
section  337  investigations.  To  require  an 
ALJ  to  consider  and  resolve  all  candor 
issues  during  the  pendency  of  a  section 
337  hearing  would,  in  many  cases,  be 
imduly  burdensome  and  would  hamper 
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the  ALJ's  ability  to  adequately  address 
the  violation  issues.  On  the  other  hand, 
the  Commission  recognizes  that  certain 
duty  of  candor  issues  may  be  most 
efficiently  addressed  during  the 
violation  hearing  and  may  be  closely 
related  to  violation  issues.  The 
Commission  therefore  proposes  that  the 
ALJ  be  accorded  discretion  to  decide 
when  candor  issues  should  be 
considered.  However,  recognizing  that 
the  Commission  and  the  parties  to  an 
investigation  have  an  interest  in 
resolving  duty  of  candor  issues  in  a 
timely  fashion,  the  Commission 
proposes  a  provision  which  would 
require  AL]s  to  address  such  issues 
within  180  days  after  issuance  of  a 
determination  which  terminates  an    . 
investigation,  unless  the  motion  to 
investigate  candor  issues  is  filed  after 
such  a  determination  is  issued. 
Findings  of  the  Administrative  Law 
Judge 

Upon  completion  of  any  investigation 
of  duty  of  candor  issues,  the  proposed 
rules  provide  that  the  presiding  ALJ  is  to 
issue  an  RD  which  includes  specific 
findings  of  fact  and  a  conclusion 
regarding  whether  there  has  been  a 
violation  of  the  duty  of  candor.  If  the 
ALJ  finds  that  there  has  been  a  violation 
of  the  duty,  he  is  to  include  in  the  RD  a 
recommendation  with  respect  to  the 
appropriate  sanctions,  if  any,  for  the 
violation.  In  addition,  the  proposed  rules 
instruct  the  presiding  ALJ  to  determine 
whether,  if  he  has  concluded  that  there 
has  been  no  violation  of  the  duty  of 
candor,  the  motion  to  investigate  the 
duty  of  candor  issue  was  frivolous.  The 
finding  regarding  frivolous  motions  is 
intended  to  discourage  the  filing  of 
meritless  motions  for  investigation  of 
candor  issues.  If  the  ALJ  finds  that  the 
motion  to  investigate  the  duty  of  candor 
issue  was  frivolous,  he  is  also  to 
recommend  appropriate  sanctions,  if 
any,  for  the  filing  of  a  frivolous  motion. 

Sanctions  for  Violations  of  the  Duty  of 
Candor 

The  proposed  rules  list  the  sanctions 
available  to  the  Commission  when  it 
finds  that  the  duty  of  candor  has  been 
violated.  The  list  of  sanctions  includes 
the  following:  (1)  A  private  or  public 
reprimand  by  the  Commission;  (2) 
temporary  or  permanent  disqualification 
from  practicing  or  appearing  in  any 
capacity  before  the  Commission;  (3) 
notification  of  appropriate  professional 
associations  and/or  licensing  authorities 
of  the  facts  underlying  the  duty  of 
candor  investigation;  (4)  the  award  of 
costs  and  attorneys  fees  proximately 
caused  by  the  misrepresentations  or 
omissions  which  were  the  basis  for  the 
finding  of  a  duty  of  candor  violation;  (5) 


referral  to  the  U.S.  Attorney  for 
prosecution  pursuant  to  18  U.S.C.  1001; 
and  (6)  any  combination  of  the  Usted 
sanctions.  This  hst  is  included  to 
provide  parties  with  notice  of  the  kinds 
of  sanctions  which  could  be  imposed. 

Sanctions  for  the  Filing  of  Frivolous 
Motions  to  Investigate 

The  proposed  rules  also  include  a 
provision  authorizing  the  award  of 
sanctions  when  a  private  party  has  filed 
a  frivolous  motion  to  investigate 
allegations  that  a  complainant  has 
violated  the  duty  of  candor.  These 
sanctions  are  set  forth  to  discourage 
frivolous  motions.  Included  in  the  list  of 
sanctions  is  a  private  or  public 
reprimand,  disqualification  from 
practicing  or  appearing  in  any  capacity 
before  the  Commission,  and  notification 
of  appropriate  professional  associations 
or  licensing  authorities  of  the  facts 
underlying  the  duty  of  candor 
investigation.  These  sanctions  would 
not  be  available  against  a  Commission 
investigative  attorney  (lA)  for  several 
reasons.  First,  it  is  not  expected  that  lAs 
will  file  frivolous  motions  because  they 
lack  the  incentive  to  do  so.  The  lAs 
represent  the  "public  interest"  and 
participate  in  proceedings  in  order  to 
ensure  that  the  record  upon  which  the 
Commission  bases  its  determination  is 
as  complete  as  possible.  The  legal 
positions  of  lAs  are  not  dictated  by 
private  interests  which  are  adverse  to 
the  interests  of  complainants  and/or 
respondents.  Therefore,  frivolous 
motions  to  investigate  by  lAs  are 
unlikely.  Second,  in  the  unlikely  event 
that  a  frivolous  motion  were  filed  by  an 
lA.  the  Commission  believes  that  any 
sanction  should  be  in  the  form  of  a 
personnel  action  and  should  be 
determined  by  the  attorney's 
supervisors,  not  by  an  administrative 
law  judge. 

The  proposed  rule  does  not  list  the 
award  of  costs  and  attorneys  fees  as  a 
sanction  for  frivolous  motions  because 
the  Commission  does  not  want  to 
encourage  parties  to  argue  and  litigate 
about  the  frivolity  of  motions  to 
investigate  simply  because  of  the 
financial  incentive  of  recovering  fees. 
Instead,  the  proposed  rule  expressly 
includes  sanctions  which  are  intended 
to  discourage  frivolous  claims  without 
opening  the  floodgates  to  arguments 
about  frivolous  motions.  Nonetheless, 
the  Commission  encourages  comments 
on  the  advisability  of  including  fees  as  a 
listed  sanction  for  filing  a  frivolous 
motion  to  investigate. 

List  of  Subjects  in  19  CFR  Part  210 

Administrative  practice  and 
procedure.  Business  and  industry. 


Candor,  Customs  duties  and  inspection. 
Imports,  Investigations 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  International  Trade 
Commission  proposes  to  amend  19  CFR 
Part  210  as  follows: 

PART  210— {AMENDED] 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1333, 1335, 1337. 

2.  Subpart  H,  consisting  of  5§  210.80 
through  210.85,  is  added  to  read  as 
follows: 

Subpart  H— Complainants'  Pre-lnstitution 
Duty  of  Candor 

Sec. 

210.80  Purpose  and  applicability  of  subpart. 

210.81  Standard  of  conduct. 

210.82  Procedures  for  alleging  a  violation  of 
standard  of  conduct. 

210.83  Findings  of  the  administrative  law 
judge. 

210.84  Sanctions  for  violations  of  the  duty  of 
candor. 

210.85  Sanctions  for  the  filing  of  frivolous 
motions  to  investigate. 

Subpart  H— Complainants'  Pre- 
Institutlon  Duty  of  Candor 

§  210.80    Purpose  and  applicability  of 
subpart 

This  subpart  defines  the  duty  of 
candor  owed  by  complainants  in  section 
337  investigations  during  the  pre- 
institution  phase  of  such  investigations. 
The  articulation  by  rule  of  such  a  duty  is 
intended  to  clarify  that  complainants 
cannot  misrepresent  and/or  omit 
material  facts  in  pre-institution 
submissions  to  the  Commission  and  that 
the  Commission  will  sanction  such 
conduct  if  it  violates  the  articulated 
duty. 

§  210.81    Standard  of  conduct. 

(a)  The  duty  of  candor  is  owed  by  the 
following:  (1)  The  complainant  and  all 
individuals  who  verify  the  complaint; 

(2)  Counsel  for  the  complainant  who 
prepares  and  prosecutes  the  complaint 
prior  to  the  institution  of  a  section  337 
investigation;  and 

(3)  All  other  individuals  who  are 
substantially  involved  in  the  preparation 
and  prosecution  of  the  complaint  prior 
to  institution. 

(b)  Standard  of  Conduct.  (1)  Such 
persons  shall  not,  with  an  intent  to 
mislead  the  Commission,  fail  to  disclose 
material  information  to  the  Commission 
during  the  pre-institution  phase  of 
section  337  investigations  or  submit 
false  material  information  during  that 
phase  of  an  investigation.  Information  is 
"material"  when  there  is  a  substantial 
likelihood  that  a  reasonable 


decisionmaker  would  have  considered 
the  nondisclosed  or  false  information  to 
be  important  in  deciding  whether  to 
institute  an  investigation.  The  "intent  to 
mislead"  element  includes  gross 
negligence. 

[2]  Violation  of  this  duty  shall  be 
established  with  clear  and  convincing 
evidence. 

S  210.82    Procaduras  for  alleging  a 
ylolation  of  standard  of  conduct 

(a)  Parties  who  may  request  an 
investigation  of  complainant's  candor. 
(1)  If  a  section  337  investigation  has 
been  instituted  by  the  Commission,  any 
party  to  the  investigation  may  seek  a 
duty  of  candor  investigation.  In  addition, 
if  the  investigation  is  still  pending  before 
an  administrative  law  judge,  the 
administrative  law  judge  may 
independently  commense  such  an 
investigation. 

(2)  If  the  Conmiission  has  decided  not 
to  institute  a  section  337  investigation, 
the  proposed  respondents  or  the  Office 
of  Unfair  Import  Investigations  may 
seek  commencement  of  a  duty  of  candor 
investigation. 

(3)  In  either  event,  the  Commission 
may,  at  its  own  initiative,  direct  the 
Chief  Administrative  Law  Judge  to 
institute  a  duty  of  candor  investigation. 

(b)  Timing  of  motions  to  commence  an 
investigation.  (1)  If  a  section  337 
investigation  has  been  instituted  by  the 
Commission,  a  duty  of  candor  issue  may 
be  raised  by  motion  to  investigate 
during  or  after  the  section  337 
invettigation,  provided  that  the  motion 
must  be  filed  on  or  before  the  ninetieth 
(90th]  day  after  the  Commission  has 
issued  a  final  determination  on  violation 
or  on  or  before  the  ninetieth  (90th)  day 
after  any  other  final  determination 
termining  the  investigation. 

(2)  If  no  investigation  has  been 
instituted,  any  motion  for  investigation 
must  be  filed  on  or  before  the  ninetieth 
(90th]  day  after  the  Commission  has 
voted  not  to  institute  the  investigation. 

(3)  Notwithstanding  paragraphs  (b)(l] 
and  (2]  of  this  section  a  motion  to 
investigate  a  duty  of  candor  issue  may 
be  filed  after  the  ninety  {90]-day 
deadlines  set  forth  therein  if  the  motion 
is  accompanied  by  an  affidavit  stating 
that  the  motion  is  based  upon  newly 
discovered  evidence  and  that  the 
evidence  could  not  have  been 
discovered  eariier.  Specific  facts  in 
support  of  these  statements  must  be 
alleged. 

(c)  Requirements  for  motions  to 
investigate.  (1]  Each  motion  by  a  private 
party  to  investigate  must  be  made  under 
oath  by  the  moving  party  or  his  duly 
authorized  officer,  attorney,  or  agent, 
with  the  name,  address,  and  phone 


number  of  the  party  and  any  such 
officer,  attorney,  or  agent 

(2]  Each  motion  must  be  based  on 
personal  knowledge  or  on  information 
and  belief,  must  include  specific 
allegations  sufficient  to  warrant  an 
investigation  of  the  complainant's  pre- 
institution  conduct  and  submissions, 
and  must  set  forth  the  specific  sanction 
requested  by  the  movant. 

(d)  Filing  of  the  motion  and  the  timing 
of  Commission  consideration.  (1)  All 
such  motions,  whether  brought  at  any 
time  during  an  investigation,  after  the 
conclusion  of  an  investigation,  or  after 
the  Commission  has  decided  not  to 
institute  an  investigation,  shall  be 
addressed  to  and  ruled  upon  by  the 
presiding  administrative  law  judge,  or  if 
the  investigation  is  not  before  a 
presiding  administrative  law  jud^e,  by 
the  Chief  Administrative  Law  Judge  or 
such  administrative  law  judge  as  he  may 
designate. 

(2]  Upon  receipt  of  such  a  motion,  the 
administrative  law  judge  may  deny  the 
motion  if  it  fails  to  satisfy  the 
requirements  of  §  210.82(c],  consider  the 
motion  during  the  course  of  the 
investigation,  if  any,  of  complainant's 
allegations  of  a  section  337  violation  and 
issue  a  recommended  determination 
regarding  the  duty  of  candor  issues,  or 
at  his  discretion,  defer  consideration  of 
the  duty  of  candor  allegations  until  after 
he  has  issued  an  initial  determination  on 
violation  or  an  initial  determination 
otherwise  terminating  the  section  337 
investigation,  provided  that  the 
administrative  law  judge  shall  issue  a 
recommended  determination  resolving 
all  duty  of  candor  allegations  no  later 
than  one  hundred  and  eighty  (180)  days 
after  the  motion  to  investigate  was  filed 
or  the  administrative  law  judge  issued  a 
determination  terminating  the 
investigation,  whichever  is  later. 

§  210J3    Findings  of  the  administrative  law 
judge 

(a]  Upon  completion  of  any 
investigation  of  duty  of  candor  issue,  the 
administrative  law  judge  is  to  issue  a 
recommended  determination  which 
includes  specific  findings  of  fact  and  an 
ultimate  conclusion  regarding  whether 
there  has  been  a  violation  of  the  duty  of 
candor  owed  to  the  Commission.  If  the 
administarative  law  judge  finds  that 
there  has  been  a  violation  of  the  duty, 
he  is  to  include  in  the  recommended 
determination  a  recommendation  with 
respect  to  the  appropirate  sanctions,  if 
any,  for  the  violation  and,  if  appropriate, 
any  specific  findings  of  fact  regarding 
the  sanctions  issue. 

(b]  If  he  has  concluded  that  there  has 
been  no  violation  of  the  duty  of  candor, 
the  administrative  law  judge's 


recommended  determination  is  to 
include  a  conclusion  regarding  whether 
or  not  the  motion  to  investigate  the  duty 
of  candor  issue  was  frivolous  and 
specific  findings  of  fact  relating  to  that 
conclusion.  If  the  administrative  law 
judge  finds  that  the  motion  to 
investigate  the  duty  of  candor  issue  was 
frivolous,  he  is  also  to  recommend 
appropriate  sanctions,  if  any,  for  the 
filing  of  the  frivolous  motion. 

§210.84    Sanctions  for  violations  Of  ttM 
duty  of  candor. 

The  following  sanctions  may  be 
imposed  by  the  Commission  in  the  event 
that  it  determines  that  the  duty  of 
candor,  as  defined  in  section  210.81,  has 
been  violated: 

(a)  A  private  or  public  reprimand  by 
the  Commission; 

(b)  Temporary  or  permanent 
disqualification  from  practicing  or 
appearing  in  any  capacity  before  the 
Commission; 

(c)  Notification  of  appropriate 
professional  associations  and/or 
licensing  authorities  of  the  facts 
underlying  the  duty  of  candor 
investigation; 

(d)  The  award  of  costs  and  attorneys 
fees  proximately  caused  by 
misrepresentations  or  omissions  which 
resulted  in  the  finding  of  a  duty  of 
candor  violation: 

(e)  Referral  to  die  U.S.  Attorney  for 
prosection  pursuant  to  18  U.S.C.  1001; 
and 

(f)  Any  combination  of  the  sanctioPiS 
listed  above. 

§210^5    Sanctions  for  ttie  fMng  of 
f  rivoloifs  motions  to  Investigate. 

The  following  sanctions  are  available 
to  the  Commissiaa-when  a  private  party 
has  filed  a  frivolous  motion  to 
investigate  allegations  that  a 
complainant  has  violated  the  duty  of 
candor; 

(a)  A  private  or  public  reprimand  by 
the  Commission: 

(b)  Temporary  or  permanent 
disqualification  from  practicing  or 
appearing  in  any  capacity  before  the 
Commission; 

(c)  Notification  of  appropriate 
professional  associations  and/or 
licensing  authorities  of  the  facts 
underlying  the  duty  of  candor 
investigation:  and 

(d)  Any  combination  of  the  sanctions 
listed  above. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  Octol>er  31. 1988. 
[FR  Doc.  88-25559  Filed  11-4-88;  a-45  am] 
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The  tenn  "sugar"  is  used  to  refer  to 
any  of  the  mono-  and  disaccharides 
glucose,  fructose,  sucrose,  and  maltose, 
which  are  found  in  sucrose,  com  sugar, 
com  syrup,  invert  sugar,  and  high 
fmctose  com  syrup.  The  term  "sugar" 
has  traditionally  been  used  by 
consumers  and  by  the  agency  (see  21 
CFR  145.3(r).  146.3(0.  and  170.3(n)(41))  as 
a  synonym  for  the  sweetener  sucrose.  In 
this  document,  however  the  sweetener 
sucrose  is  identified  as  "sucrose."  The 
agency  will  use  the  term  "sugars"  to 
describe  mixtures  of  mono-  and 
disaccharides  and  collectively  all  forms 
of  sugar  present  in  a  food. 

FDA  will  use  the  term  "sweetener"  to 
refer  to  any  one  or  more  of  the 
carbohydrate  food  ingredients  sucrose, 
com  sugar,  com  syrup  and  solids,  invert 
sugar,  high  fructose  com  syrup,  honey, 
and  other  edible  syrups.  The  term 
"sweetener",  as  used  in  this  document, 
is  not  intended  to  include  any  other 
nutritive  or  nonnutritive  sweeteners  that 
are  added  to  food. 

High  fructose  com  syrup,  as  described 
earlier,  is  composed  primarily  of 
approximately  equimolar  amounts  of  the 
monosaccharides  glucose  and  fructose 
with  some  higher  molecular  weight 
saccharides.  Sucrose  is  the  disaccharide 
of  glucose  and  fructose.  Invert  sugar  is 
composed  of  glucose,  fructose,  and 
sucrose.  Com  sugar,  commonly  referred 
to  as  dextrose,  is  crystalline  a-D- 
glucose.  Com  syrup  contains  glucose 
and  maltose  (a  disaccharide  of  glucose), 
as  well  as  higher  molecular  weight 
saccharides.  These  five  ingredients  may 
also  contain  water  and  residues  from 
the  carbohydrate  source  material  and 
from  processing. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  182  and  184 
[Docket  No.  85N-054«]  ^ 

Proposed  Affirmation  of  GRAS  Status 
of  High  Fructose  Com  Syrup 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
affirm  that  high  fructose  com  syrup  is 
generally  recognized  as  safe  (GRAS)  as 
a  direct  human  food  ingredient.  The 
safety  of  this  ingredient  has  been 
evaluated  on  the  basis  of  the  agency's 
evaluation  of  six  industry  petitioners 
and  of  the  agency's  comprehensive 
safety  review  of  com  sugar,  com  syrup, 
invert  sugar,  and  sucrose.  Published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  a  final  rule  affirming  the 
GRAS  status  of  com  sugar,  corn  syrup, 
invert  sugar,  and  sucrose. 

DATE:  Written  comments  by  January  6, 

1989. 

ADDRESS:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration,  Rm. 

4-62,  5600  Fishers  Lane,  Rockville.  MD 

230857. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Gordon,  Center  for  Food  Safety 

and  Applied  Nutrition  (HFF-334),  Food 

and  Drug  Administration.  200  C  Street 

SW..  Washington,  DC  20204,  202-^26- 

5487. 

SUPPtfMENTARY  INFOQMATION: 

I.  Introduction 

A.  Listing  of  High  Fructose  Corn  Syrup 
as  GRAS  in  Part  182 

In  the  Federal  Register  of  February  8, 
1983  (48  FR  5716,  FDA  published  a 
regulation  in  21  CFR  Part  182  that  listed  -, 
high  fructose  com  syrup  as  GRAS  for       , 
use  in  food.  FDA  published  this 
regulation  in  response  to  six  industry 
petitions  that  requested  GRAS  status  for 
certain  insoluble  glucose  isomerase 
enzyme  preparations  used  to  make  high 
fmctose  com  symp  and  for  the 
manufactured  product  itself. 

The  basis  for  listing  high  fructose  com 
syrup  in  Part  182  was  that  (1)  this 
substance  is  made  with  enzyme 
preparations  that  the  agency  had 
affirmed  as  GRAS,  and  (2)  the 
saccharide  composition  (glucose  to 
fmctose  ratio)  of  high  fmctose  com 
symp  is  approximately  the  same  as  that 
of  honey,  invert  sugar,  and  the 


disaccharide  sucrose.  In  addition,  the 
minor  components  (primarily  higher 
saccharides  of  glucose]  of  high  fmctose 
com  syrup  are  also  found  at  similar 
levels  in  com  symp  and  com  sugar 
which  are  already  on  the  GRAS  list. 
Therefore,  FDA  concluded  that  high 
fmctose  com  symp  is  as  safe  for  use  in 
food  as  sucrose,  com  sugar,  com  symp, 
and  invert  sugar.  However,,  because  the 
agency  had  not  made  a  decision  on 
whether  it  would  affirm  the  latter 
ingredients  as  GRAS,  it  could  not  make 
this  decision  for  high  fructose  com  syrup 
at  that  time. 

T>ie  agency  stated  that  when  it 
completed  its  comprehensive  safety 
review  of  com  sugar  (dextrose),  com 
symp,  invert  sugar,  and  sucrose,  it 
would  determine  whether  the  data  on 
these  substances  provided  an  adequate 
basis  to  affirm  the  GRAS  status  of  high 
fmctose  com  syrup. 

B.  Identity  of  High  Fructose  Corn  Syrup 

Paragraph  (a)  of  21  CFR  182.1866 
describes  high  fmctose  com  symp  as  "a 
sweet,  nutritive  saccharide  mixture 
containing  approximately  52  percent 
(dry  weight)  glucose,  43  percent  (dry 
weight)  fructose,  and  5  percent  (dry 
weight]  other  saccharides.  It  is  prepared 
as  a  clear  aqueous  solution  from  high 
dextrose  equivalent  com  symp 
hydrolystate  by  partial  enzymatic 
conversion  of  glucose  (dextrose)  to 
fmctose  using  an  insoluble  glucose 
isomerase  enzyme  preparation 
described  in  S  184.1374  of  this  chapter." 

The  proposed  regulation  applies  only 
to  the  high  fmctose  com  syrup  that 
meets  the  description  as  specified  in  21 
CFR  182.1866(a).  The  agency  is  aware 
that  there  are  other  products  on  the 
market  that  are  also  called  "high 
fructose  com  symp"  but  that  have 
fructose  contents  of  greater  than  43 
percent  (dry  weight).  These  products 
generally  contain  either  55  percent 
fmctose  (HFCS-55)  or  90  percent 
fmctose  (HFCS-90)  on  a  dry  weight 
basis.  FDA  is  not  proposing  to  affirm 
these  products  as  GRAS  because,  as 
discussed  later  in  this  document,  their 
manufacture  involves  the  use  of 
processing  materials  that  are  not  used  in 
making  the  43  percent  fmctose  product, 
and  the  agency  does  not  have  adequate 
information  on  these  materials  to  assess 
the  safety  of  their  residual  levels  in 
these  products. 

C.  Definitions 

To  clarity  its  discussion  of  the 
proposed  GRAS  affirmation  of  high 
fmctose  com  syrup,  the  agency  is 
defining  and  explaining  important  terms 
used  in  this  document. 


II.  The  Safety  Review  of  High  Fmctose 
Com  Syrup 

A.  Sources  of  Information  for  the  Safety 
Evaluation  of  High  Fructose  Com  Syrup 

In  evaluating  the  safety  of  high 
fmctose  com  symp  as  a  GRAS 
ingredient,  the  agency  used  the 
following  sources  of  information: 

1.  GRAS  Affirmation  Petitions  on  High 
Fructose  Com  Symp  (4G0042,  6G0060. 
7G0080.  7G0084,  7G0086,  and  1G0271) 

These  petitions  describe  high  fmctose 
com  syrup  as  a  mixture  of  sugars, 
including  approximately  52  percent 
glucose  (dextrose),  43  percent  fmctose. 
and  5  percent  maltose,  isomaltose.  and 
other  sugars  that  are  natural 
components  of  com  symp.  The  petitions 
stated  that  high  fmctose  com  symp  is 
made  by  the  action  of  a  glucose 
isomerase  enzyme  preparation  on  high 
dextrose  equivalent  com  symp. 


Each  of  the  five  petitions  requested 
GRAS  affirmation  for  a  specific  glucose 
isomerase  preparation  derived  from  one 
of  five  microbial  species.  The  identity  of 
the  enzyme  preparation  was  based  on 
the  identity  of  the  microbial  source  and 
the  identity  of  the  materials  used  to 
produce  and  immobilize  the  enzyme 
preparation. 

The  petitions  provided  precise 
taxonomic  classification  of  each 
microbial  source.  The  petitions 
contained  information  that  described 
the  method  and  materials  used  to 
produce  and  to  immobilize  the  enzyme- 
containing  cellular  materials. 

The  petitions  contained  general 
manufacturing  information  for  high 
fructose  com  symp  that  provides  a  basis 
upon  which  to  determine  the  residual 
levels  of  enzyme  preparation  that  would 
occur  in  high  fructose  com  symp.  This 
information  demonstrated  that,  under 
the  current  methods,  only  very  small 
amount  of  enzyme  preparation  would 
enter  the  product.  The  enzyme 
preparation  is  extensively  washed  to 
remove  processing  materials  before  it  is 
used.  In  addition,  only  relatively  small 
amounts  of  the  washed  enzyme 
preparation  are  used  to  catalyze  the 
conversion  of  large  quantities  of  glucose 
symp. 

The  petitions  also  contained 
published  data  on  the  microbial  sources 
of  the  enzyme  preparation  as  well  as 
unpublished  animal  feeding  studies  that 
established  safe  levels  of  the  enzyme 
preparation  in  the  product.  A  more 
detailed  discussion  of  the  identity  of 
high  fmctose  com  symp,  of  its  method 
of  manufacture,  and  of  the  rationale  for 
the  agency's  safety  determination  for  the 
enzyme  preparations  used  in  the 
manufacture  of  high  fructose  corn  syrup 
is  found  in  the  final  mle  published  in  the 
Federal  Register  of  Febmary  8, 1983  (48 
FR  5716). 

2.  The  Select  Committee  Report: 
"Evaluation  of  the  Health  Aspects  of 
Corn  Sugar  (Dextrose),  Com  Syrup,  and 
Invert  Sugar  as  Food  Ingredients" 
(SCOGS-50)  (Ref.  1] 

This  report  is  relevant  to  the  safety  of 
high  fructose  corn  symp  because  any 
adverse  health  effects  associated  with 
the  consumption  of  corn  sugar,  com 
symp,  and  invert  sugar  are  likely  also  to 
be  associated  with  high  fructose  corn 
syrup.  High  fmctose  corn  syrup,  com 
sugar,  and  com  symp  all  contain 
glucose,  maltose,  and  higher 
saccharides,  as  well  as  residues  from 
the  processing  aids  and  from  the  com 
used  to  manufacture  these  sweeteners. 
Both  high  fructose  com  symp  and  invert 
sugar  contain  glucose  and  fructose. 
Therefore,  any  adverse  health  effect  of 
consumption  of  corn  sugar,  com  symp. 


or  invert  sugar  may  also  occur  from 
consumption  of  high  fmctose  com  symp. 

The  report  of  the  Select  Committee 
also  contains  a  limited  opinion  and 
conclusion  regarding  the  safety  of  high 
fmctose  com  symp.  The  report  states 
that  the  consumption  of  dextrose  and 
com  syrup  has  increased  markedly  in 
recent  years  and  a  major  part  of  the 
increase  resulted  from  the  introduction 
of  high  fmctose  com  symp.  The  Select 
Committee  cited  predictions  that  high 
fmctose  com  symp  would  replace  30 
percent  of  the  applications  for  sucrose 
and  invert  sugar.  In  the  opinion  of  the 
Select  Committee  there  is  no  evidence 
such  replacement  would  have  an 
adverse  effect  on  public  health.  A  more 
detailed  description  of  the  findings  and 
the  conclusions  of  the  Select  Committee 
on  the  safety  of  com  sugar,  com  symp, 
and  invert  sugar  was  published  in  the 
agency's  proposal  to  affirm  the  GRAS 
status  of  these  food  ingredients  (47  FR 
53917;  November  30. 1982). 

3.  The  Select  Committee  Report: 
"Evaluation  of  the  Health  Aspects  of 
Sucrose  as  a  Food  Ingredient"  (SCOGS- 
69)  (Ref.  2) 

Sucrose  is  a  disaccharide  that  is 
hydrolyzed  in  the  intestine  and  is 
absorbed  as  its  component 
monosaccharides,  glucose  and  fmctose. 
High  fructose  com  symp  also  is 
essentially  a  mixture  of  glucose  and 
fmctose  in  approximately  equal 
proportions.  Because  of  the  similarity  in 
sugars  composition  between  these  two 
sweeteners  at  the  time  of  absorption, 
any  reported  adverse  health  effects  of 
suc^se  consumption  are  likely  to  occur 
also  from  consumption  of  high  fructose 
com  symp.  Thus,  the  Select  Committee's 
report  on  sucrose  is  relevant  to  the 
safety  evaluation  of  high  fmctose  corn 
syrup.  A  description  of  the  findings  and 
the  conclusions  of  the  Select  Committee 
on  the  safety  of  sucrose  was  published 
in  the  agency's  proposal  to  affirm  the 
GRAS  status  of  sucrose  as  a  food 
ingredient  (47  FR  53923:  November  30. 
1982). 

4.  The  Task  Force  Report:  "Evaluation 
of  Health  Aspects  of  Sugars  Contained 
in  Carbohydrate  Sweeteners"  (Ref  3) 

In  November^g3,  the  agency 
established  thySugars  Task  Force 
composed  of  scientists  from  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  to  update  the  Select 
Committee's  safety  reviews  of  corn 
sugar,  com  syrup,  and  invert  sugar  and 
of  sucrose. 

In  its  safely  evaluations  of  these 
substances,  the  Select  Committee  found: 
(1)  That  the  safety  of  a  specific 
sweetener  can  be  assessed  only  as  part 
of  a  safety  assessment  of  total  sweetner 
consumption  (see  the  Select 
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Committee's  conclusions  for  sucrose  and 
for  com  sugar,  com  symp,  and  invert 
sugar);  and  (2)  that  the  safety  of  an 
individual  sweetener  is  contingent  upon 
the  safety  of  the  "simple  sugars"  that  it 
contains  (see  especially  the  Select 
Committee's  conclusion  for  com  sugar, 
com  symp,  and  invert  sugar).  Based  on 
these  findings,  the  agency  charged  the 
Task  Force  to  conduct  a  single  safety 
review  of  all  sweeteners. 

The  Task  Force  review  focused  on  the 
sugars  contained  in  the  sweeteners 
rather  than  on  the  sweeteners 
themselves.  It  used  the  conclusions  it 
reached  on  the  safety  of  the  sugars  to 
assess  the  safety  of  the  sweeteners  that 
contain  these  sugars. 

The  Task  Force  has  completed  its 
safety  review.  FDA  has  placed  a  copy  of 
the  Task  Force's  report  on  file  in  the 
Dockets  Management  Branch  (address 
above)  in  Docket  No.  76N-0141.  This 
report  contains  safety  data  on  friiCtose. 
glucose,  maltose,  and  sucrose  that  are 
relevant  to  a  safety  assessment  of  high 
fmctose  com  symp.  It  also  contains  an 
assessment  of  various  sugars  intakes 
and  sweetener  availability  and  thereby 
provides  a  basis  for  estimating  current 
consumption  of  high  fmctose  com  symp. 

A  more  complete  description  of  the 
Task  Force's  safety  review  and  of  the 
conclusions  of  the  Task  Force  regarding 
the  safety  of  the  dietary  sugars  (glucose, 
fructose,  sucrose,  and  maltose)  is 
provided  elsewhere  in  this  issue  of  the 
Federal  Register  in  the  final  rule  that 
affirms  the  GRAS  status  of  corn  sugar, 
corn  symp,  invert  sugar,  and  sucrose. 

B.  Findings  of  the  Safety  Review  for 
High  Fructose  Corn  Syrup 

1.  Consumption  of  High  Fructose  Com 
Syrup 

The  Task  Force,  in  its  report, 
estimated  thai  in  1984  the  average  daily 
intake  of  sugars  from  high  fructose  corn 
syrup  was  19  grams  per  person  per  day. 
and  that  for  the  90th  percentile 
consumers  of  total  sugars,  it  was  43 
grams  per  person  per  day  (Ref  3). 
Because  the  sugars  in  high  fructose  com 
syrup  (glucose,  fructose,  and  maltose) 
represent  approximately  98  percent  of 
its  dry  weight,  the  agency  concludes  that 
these  values  represent  appropriate 
estimates  of  the  average  daily  intakes  of 
high  fructose  corn  syrup  itself  on  a  dry 
weight  basis. 

In  its  report,  the  Task  Force  estimated 
intakes  of  the  sugars  glucose,  fructose, 
sucrose,  and  maltose  by  combining  food 
consumption  data  from  the  U.S. 
Department  of  Agriculture  (USDA) 
Nationwide  Food  Consumption  Survey 
of  1977-1978  with  sugars  composition 
data  (Ref  3).  For  details  of  how  the  Task 
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Force  made  its  estimate  see  the  fmal 
rule,  Ref.  2. 

It  should  be  noted  that  the  consumer 
exposure  data  relating  to  high  fructose 
com  syrup  consumption  presented  in  the 
Task  Force  report  included  current  use 
of  HFCS-55.  The  exposure  data, 
however,  did  not  include  HFCS-90 
because  this  product  is  not  currently 
used  in  a  significant  amount,  and  data 
required  to  make  intake  estimates  of  this 
product  are  not  available  (Ref.  3). 

The  Task  Force  also  assessed  trends 
in  sweetener  availability  based  on 
USDA  disappearance  data. 
Disappearance  data  for  sweeteners 
represent  estimates  of  domestic 
shipments  (deliveries)  of  sweeteners  by 
refiners  and  importers  to  primary 
buyers,  such  as  food  industries,  trades, 
wholesalers,  and  retailers  (Ref.  3).  The 
data  thus  represent  approximate 
estimates  of  the  total  amount  (dry      I 
weight)  of  sweeteners  available  for 
consumptoin  by  the  U.S.  population  and 
not  the  amount  of  sweeteners  actually 
consumed. 

The  Task  Force's  assessment  of 
USDA  disappearance  data  for  total 
sweeteners  showed  that  since  1970, 
availability  of  total  sweeteners  has  been 
reasonably  constant  (Ref.  3).  The  same 
data  show,  however,  that  during  this 
period,  there  was  a  significant  change  in 
types  of  sweeteners  used.  High  fructose 
com  syrup  usage  increased  rapidly, 
accompanied  by  a  complete  decrease  in 
sucrose  usage.  These  data  also  show 
that  high  fructose  com  syrup  usage  has 
now  plateaued,  and  no  further  increase 
is  expected  in  the  near  future  (Ref.  3). 
Based  on  this  projection,  the  agency 
anticipates  little  future  change  in 
exposure  to  high  fructose  com  syrup. 

2.  Safety  of  High  Fructose  Com  Syrup 

In  its  reports  evaluating  the  safety  of 
sucrose  and  the  safety  of  com  sugar, 
com  syrup,  and  invert  sugar,  the  Select 
Committee  concluded  (Refs.  1  and  2) 
that  sucrose,  glucose,  and  fructose  (and 
therefore  com  sugar,  com  syrup,  high 
fructose  com  syrup,  and  invert  sugar) 
are  cariogenic.  However,  other  than  the 
contribution  of  dental  caries,  the  Select 
Committee  found  no  evidence  that 
sucrose,  com  sugar,  com  syrup,  and 
invert  sugar  are  a  hazard  to  the  public 
when  they  are  used  in  the  maimer 
practiced  and  at  the  levels  used  at  the 
time  of  the  reports.  The  Select 
Committee  noted,  however,  that  it  could 
not  determine  whether  an  increase  in 
total  sweetener  consumption  (the  total 
of  sucrose,  com  syrup,  and  invert  sugar) 
would  constitute  a  dietary  hazard. 

In  its  report  on  com  symp,  com  syrup, 
and  invert  sugar,  the  Select  Committee 
also  expressed  the  opinion  that  (Ref.  1): 


High  fructose  com  syrups  are  predicted  to 
increase  in  production  and  to  replace  sucrose 
and  invert  sugar  in  up  to  30  percent  of  their 
applications  by  1980-85,  based  largely  on 
relative  costs.  There  is  no  evidence  that  suv.n 
replacement,  per  se,  would  have  an  adverse 
effect  on  public  health. 

This  opinion  is  based  on  the 
assumption  that  high  fructose  com 
syrups  will  be  formulated  in  the  present 
manner,  i.e.,  approximately  equimolar 
mixture  of  glucose  and  fructose.  It  does 
not  extend  to  the  use  of  fructose  syrups 
or  other  types  of  high  fructose  com 
syrups  that  are  predominantly  fmctose. 
because  these  syrups  may  have  health 
effects  that  differ  substantially  from  the 
types  manufactiu^d  currently. 

In  its  report  evaluating  the  safety  of 
sugars  (glucose,  fructose,  sucrose,  and 
maltose),  the  Task  Force  concluded  that 
(Ref.  3): 

(1)  Evidence  exists  that  sugars,  as 
they  are  consumed  in  the  American  diet, 
contribute  to  the  development  of  dental 
caries. 

(2)  Other  than  the  contribution  to 
dental  caries,  there  is  no  conclusive 
evidence  in  the  available  information  on 
sugars  that  demonstrates  a  hazard  to  the 
general  public  when  sugars  are 
consumed  at  the  levels  that  are  now 
curmet  and  in  the  manner  now 
practiced. 

The  agency  evaluated  the  safety 
issues  related  to  sweetener  consumption 
raised  in  the  Select  Committee's  reports 
on  sucrose  and  on  com  sugar,  com 
syrup,  and  invert  sugar  and  in  the  Task 
Force  report.  In  particular,  it  considered 
the  issue  of  the  association  between 
consumption  of  these  sweeteners  (or 
sugars)  and  the  incidence  of  dental 
caries. 

The  agency  recognized  that  the  Task 
Force's  conclusions  regarding  dental 
caries  reinforce  the  Select  Committee's 
conclusions  and  establish  more 
definitely  the  association  between 
sugars  consumption  and  dental  caries 
incidence.  Yet,  the  agency  decided  to 
afOrm  the  GRAS  status  of  the  use  of 
sucrose,  com  sugar,  com  syrup,  and 
invert  sugar,  despite  their  contribution 
to  dental  caries  formation.  The  agency 
concluded  that  while  the  Task  Force's 
Hndings  on  dental  caries  supported  the 
Select  Committee's  findings,  the  Task 
Force's  findings  did  not  show  that  the 
association  between  sugars 
consumption  and  dental  caries  had 
become  a  more  significant  health 
problem  than  it  had  been  in  1976.  The 
Task  Force  report  showed  that  total 
exposure  to  sweeteners  had  not  changed 
since  the  Select  Committee's  report. 
Moreover,  it  showed  that  caries 
incidence  in  the  United  States  had 
declined  in  the  past  decade.  The  data 


reviewed  in  the  Task  Force  report 
suggest  that  further  developments  in 
caries  prevention  should  facilitate  this 
decline  in  the  future. 

For  these  reasons,  the  agency  has 
concluded  that  the  Task  Force's  review 
did  not  provide  any  basis  for  modifying 
the  1982  proposed  GRAS  affirmation  of 
com  sugar,  com  syrup,  invert  sugar,  and 
sucrose. 

3.  Effects  of  Increased  Consumption  of 
Fructose 

The  ma|or  change  in  sugars 
consumption  that  has  occurred  as  a 
result  of  the  introduction  of  high 
fructose  com  syrup  containing 
approximately  equimolar  amounts  of 
glucose  and  fructose  is  the  increased 
consumption  of  glucose  and  fmctose  as 
monosaccharides  as  opposed  to  their 
consumption  as  the  disaccharide 
sucrose. 

The  agency  has  no  significant  safety 
concern  about  the  increase  in  glucose 
consumption  and  would  be  concemed 
only  if  this  increase  was  so  great  as  to 
cause  a  nutritional  imbalance.  Glucose 
is  a  normal  body  nutrient  and  is  the 
main  source  of  energy  for  living 
organisms,  including  humans.  Glucose  in 
a  polymeric  form  (starch)  is  a  normal 
macronutrient  in  the  human  diet. 

Fructose,  however,  does  not  occupy  a 
similar  place  in  the  human  diet  and 
metabolism.  Before  the  introduction  of 
high  fructose  com  syrup,  the  major 
sources  of  added  dietary  fructose  were 
sucrose  and  honey.  Thus,  the  major 
question  that  must  be  answered  in  a 
safety  evaluation  of  high  fructose  corn 
syrup  is  the  effect  of  consumption  of 
high  fructose  com  symp  on  total 
fmctose  consumption. 

The  Task  Force  considered  current 
levels  of  fructose  intake,  the  trend  in 
high  fructose  com  syrup  intake,  and  the 
health  problems  that  are  associated  with 
the  current  and  the  anticipated  levels  of 
fructose  intake. 

As  part  of  its  safety  assessment  of 
fmctose,  the  Task  Force  estimated  the 
level  of  consumption  of  this  sugar  in 
1984  (Ref.  3).  It  found  that  the  average 
daily  intake  of  added  fmctose  was  10 
grams  per  day,  and  that  the  90th 
percentile  average  daily  intake  of  added 
fructose  was  23  grams  per  day.  The  Task 
Force  in  its  safety  evaluation  of  fmctose 
found  that  these  intake  levels  are  safe 
(except  for  contributing  to  dental  caries) 
based  on  safety  data  reviewed  for  its 
report  (Ref.  3). 

The  "Task  Force  assessed  the  changes 
in  availability  of  fructose  added  to  food. 
Based  on  the  evaluation  of  USDA 
disappearance  data,  the  Task  Force 
found  that  the  availability  of  high 
fructose  com  syrup  increasf^d  since 


1970.  This  increase  in  the  high  fmctose 
com  symp  usage  has  resulted  in  an 
increase  in  the  availability  of  fmctose 
added  to  the  food  supply.  However,  the 
tme  increase  in  fmctose  availabiUty  is 
smaller  than  that  which  appears  from 
the  increase  in  the  high  fructose  com 
symp  usage  because  two  thirds  of  the 
high  fmctose  usage  replaced  the  sucrose 
usage  in  soft  drir^ks,  and  most  of  the 
sucrose  in  soft  drinks  exists  as  glucose 
and  fmctose  (invert  sugar),  not  as 
sucrose.  Thus,  part  of  the  increase  in 
fmctose  availability  acutally  replaced 
the  fhictose  that  was  ali^eady  existing  in 
the  food  supply  (Ref.  3).  Further,  the 
increase  in  the  high  fructose  com  syrup 
usage  has  been  accompanied  by  a 
comparable  decline  in  the  availability  of 
sucrose.  Because  sucrose  splits  into 
glucose  and  fmctose  before  absorption 
for  use  by  the  body,  the  total  body  load 
of  fmctose  has  not  changed  much  due  to 
use  of  high  fructose  com  syrup  as 
currently  practiced. 

C.  Conclusions  on  the  GRAS  Status  of 
High  Fructose  Com  Syrup 

Based  on  the  findings  of  the  safety 
reviews  of  both  the  Select  Committee 
and  the  Task  Force,  the  agency  finds 
that  evidence  exists  that  high  fmctose 
com  symp,  as  it  is  consumed  in  the 
average  American  diet,  contributes  to 
the  formation  of  dental  caries. 

The  agency  also  finds  that  there  is  no 
convincing  evidence  in  the  available 
information  on  high  fmctose  com  syrup 
that  demonstrates  a  hazard  to  the 
pubhc,  other  than  dental  caries,  when 
high  fmctose  com  symp  is  consumed  at 
the  levels  that  are  now  current  and  in 
the  manner  now  practiced. 

This  conclusion  is  based  on  the 
following: 

(1)  Data  in  the  Task  Force  report  that 
show  that  use  of  high  fmctose  com 
symp  has  not  resulted  in  an  increase  in 
the  consumption  of  total  sugars  in  the 
United  States  as  a  result  of  the 
substitution  of  high  fmctose  com  symp 
for  other  sweeteners,  primarily  sucrose. 

(2)  The  safety  of  the  monosaccharides 
(i.e.,  glucose  and  fmctose)  in  high 
fmctose  com  symp  (containing 
equimolar  amounts  of  glucose  and 
fmctose)  is  comparable  to  the  safety  of 
sugars  in  invert  sugar.  It  is  also  related 
to  the  safety  of  sucrose.  Consumption  of 
all  three  sweeteners  results  in  the 
absorption  and  metabolism  of  glucose 
and  fmctose  in  an  approximately 
equimolar  ratio.  Thus,  consumption  of 
high  fmctose  com  symp  (containing 
equimolar  amounts  of  glucose  and 
fructose)  is  not  expected  to  alter  the 
identity,  level,  or  ratio  of 
monosaccharides  that  are  available  for 


absorption  and  metabolism  from  the 
food  supply. 

(3)  Insoluable  glucose  isomerase 
enzyme  preparations  used  in  the 
manufacture  of  high  fmctose  com  symp 
arre  GRAS  (5  184.1372)  (48  FR  5716; 
Febmary  8, 1983). 

(4)  The  safety  of  the  minor 
components  (e.g.,  the  higher  saccharides 
and  other  residues  from  com  and  com 
processing)  of  high  fractose  com  symp 
is  comparable  to  the  safety  of  these 
components  in  com  sugar  and  com 
symp  (which  have  been  affirmed  as 
GRAS  for  us^in  food).  These  marterials 
are  present  in  the  original  com  symp 
used  to  make  high  fmctose  com  symp 
and  their  presence  and  concentration 
(gram  per  gram  dry  weight)  are  not 
altered  by  the  high  fiuctose  com  symp 
manufacturing  process. 

Based  on  these  findings,  the  agency 
tentatively  concludes  that  it  can  affirm 
that  the  high  fmctose  com  syrup 
described  in  21  CFR  182.1866  is 
generally  recognized  as  safe  as  a  direct 
human  food  ingredient. 

In  reaching  this  tentative  conclusion, 
the  agency  notes  that  its  proposed 
GRAS  affirmation  of  high  fmctose  com 
symp  does  not  cover  a  major 
commerical  product  that  is  55  percent 
(dry  weight)  fmctose,  HFCS-55.  The 
petitions  on  which  the  GRAS  affirmation 
of  high  fmctose  com  symp  is  based  did 
not  include  HFCS-55.  However,  the 
agency  is  aware  of  the  product,  and  that 
the  manufacture  of  HFCS-55  includes 
processing  procedures  and  materials 
that  are  not  used  to  prepare  the  43 
percent  fiiictose  HFCS  (HFCS-43)  that  is 
the  subject  of  this  action.  The  agency 
has  no  information  on  which  to  assess 
the  identity  and  possible  residue  levels 
of  these  processing  materials  in  the 
HFCS-55  final  product.  Therefore,  the 
agency  cannot  adequately  assess  the 
safety  of  that  product. 

The  agency's  exposure  estimate  for 
high  fructose  com  syrup  did,  however, 
include  exposure  to  HFCS-55. 
Furthermore,  the  agency  concedes  that 
most  of  the  components  found  in  HFCS- 
43  (approximately  equimolar  mixtures  of 
glucose  and  fmctose,  residues  from  com 
symp,  and  residues  from  the  enzyme 
preparations  used  to  make  high  fructose 
com  symp)  are  also  found  in  HFCS-55. 
Therefore,  the  safety  evaluation  of  the 
major  components  in  HFCS-43  is  also 
applicable  to  HFCS-55.  Accordingly,  the 
agency  would  consider  including  l-ffCS- 
55  in  its  final  rule  affirming  the  GRAS 
status  of  high  fructose  com  symp  if  it 
receives,  as  comments  on  this  proposal, 
adequate  information  on  how  HFCS-55 
is  manufactured  to  allow  the  agency  to 
identify  possible  residues  from 
processing  materials  and  thereby  to 


ensure  that  the  levels  of  those  residues 
in  the  final  product  are  safe. 

The  proposed  GRAS  affirmation  of 
high  fructose  com  symp  also  does  not 
include  the  90  percent  fioictose  HFCS 
(HFCS-00),  which  is  also  a  commercially 
available  product.  This  product  contains 
a  substantially  different  ratio  of  glucose 
to  fmctose  than  either  HFCS-43  or 
HFCS-55.  HFCS-90  is  not  included  in 
this  rulemaking  because  the  agency  does 
not  have  adequate  information  on  the 
processing  materials  used  to  make  this 
ingredient  to  assess  the  safety  of 
residual  levels  of  the  processing 
materials  in  the  final  product. 
Furthermore,  FDA  did  not  inlcude 
HFCS-90  in  the  agency's  exposure 
estimate  for  high  fmctose  com  symp. 
The  agency  is  aware  of  only  minor  uses 
of  HFCS-90  as  an  ingredient  in  low 
calorie  foods.  Finally,  the  agency's 
safety  review  of  the  sugars  components 
of  high  fructose  com  syrup  does  not 
cover  this  product  because  HFCS-90 
does  not  contain  approximately 
equimolar  amounts  of  glucose  and 
fructose.  Thus,  additional  data  on  the 
effects  of  fmctose  consumption  that  is 
not  balanced  with  glucose  consumption 
would  be  needed  to  assure  the  safety  of 
this  product.  The  agency  concludes  that 
appropriate  consideration  of  GRAS 
status  of  this  product  would  be  through 
the  petition  process  (21  CFR  170.35). 

D.  Conditions  of  GRAS  Affirmation 

The  agency  is  proposing  to  affirm  the 
GRAS  status  of  high  fmctose  com  symp 
in  accordance  with  21  CFR  184.1(b)(1). 
The  proposed  GRAS  affirmation 
regulation  is  based  on  the  conclusions  of 
the  Select  Committee's  report  and  Task 
Force  report  on  sweeteners. 

The  agency's  conclusion  on  the  use  of 
high  fmctose  com  symp  is  based,  in 
large  part,  on  the  agency's  conclusions 
on  the  safety  of  total  sweetener 
consumption.  The  agency's  conclusion 
that  such  consumption  is  GRAS  is 
predicated  on  the  assumption  that  the 
consumption  and  availability  of  total 
sugars  will  remain  at  current  levels. 

Usually  when  the  safety  of  possible         ^ 
expanded  consumption  of  a  substance 
cannot  be  ascertained,  FDA  proposes  to 
establish  specific  limitations  on  use  of 
the  substance.  For  com  sugar,  com 
symp.  invert  sugar,  and  sucrose, 
however,  the  agency  concluded  that 
limitation  on  their  use  would  not 
effectively  prevent  an  increase  in  total 
dietary  sugars  consumption  for  the 
following  reasons:  ^^ 

(1)  The  concern  of  the  Select 
Committee  (and  of  the  Task  Force) 
relative  to  sweetener  consumption  and 
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adverse  affects  was  for  total  sweetener 

consumption. 

(2)  The  use  of  these  sweeteners  is 
extremely  variable  within  each  of  the  43 
food  categories  listed  in  i  1703(n].  Thus, 
even  if  the  agency  were  to  adopt 
maximum  use  levels,  it  would  not 
prevent  meinufacturers  from  increasing 
the  amount  of  these  sweeteners  in  a 
particular  product  in  a  food  category  to 
the  level  established  by  the  limitation. 

(3)  Establishment  of  speciHc 
limitations  for  these  sweeteners  would 
not  prevent  the  excessive  consumption 
of  these  ingredients  or  other  dietary 
sugars  that  results  from  voluntary 
selection  of  those  foods  that  have  a  high 
sugars  content. 

For  these  reasons,  the  proposed 
regulations  on  sucrose,  com  sugar,  com 
syrup,  and  invert  sugar  specif  that  the 
ingredients  are  used  in  food  with  no 
limitation  other  than  ciirrent  good 
manufacturing  practice  in  accordance 
with  S  184.1(b)(1)  (see  47  FR  53917  and 
53923;  November  30. 1982). 

For  similar  reasons,  FDA  is  proposing 
to  not  establish  limitations  on  the  use  of 
high  fructose  com  syrup  in  food.  Given 
the  safety  conclusions  of  both  the  Select 
Committee  and  the  Task  Force  regarding 
total  sweetener  consumption,  the  finding 
of  the  Task  Force  that  the  level  of  total 
sweetener  consumption  has  not 
changed,  and  the  interchangeability  of 
sweetener  use,  the  agency  tentatively 
concludes  that  there  is  no  basis  for 
establishing  conditions  of  use  for  high 
fructose  com  syrup  that  are  different 
from  those  established  for  the  other 
sweeteners.  Therefore,  the  agency  is 
proposing  to  affirm  the  CRAS  status  for 
the  use  of  high  fructose  com  syrup  in 
food  with  no  limitation  other  than 
current  good  manufacturing  practice. 
The  agency  also  proposes  to  amend  21 
CFR  184.1372  Insoluable  glucose 
isomerase  enzyme  preparations  by 
removing  the  Part  182  citation  for  high 
fructose  com  syrap  (21  CFR  182.1866) 
and  replacing  this  citation  with  the  new 
Part  184  citation  (21  CFR  184.1866). 

Food-grade  speciflcations  do  not  exist 
for  high  fructose  com  syrup  at  the 
present  time.  The  agency  will  work  vyith 
the  Committee  on  Food  Chemicals     j 
Codex  of  the  National  Academy  of 
Sciences  to  develop  acceptable 
specifications  for  this  ingredient.  When 
acceptable  specifications  are  developed, 
the  agency  will  incorporate  them  into 
this  regulation.  Until  specifications  are 
developed,  FDA  has  determined  that  the 
public  health  will  be  adequately 
protected  if  commercial  high  fmctose 
com  syrup  complies  with  the  description 
in  the  proposed  regulation  and  is  of 
food-grade  purity  in  accordance  with  21 
CFR  170.30(h)(1)  and  182.1(b)(3). 


III.  Impact  Analysis 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA.  in  accordance  with  the 
Regulatory  Flexibility  Act,  has 
considered  the  effect  that  this  proposal 
would  have  on  small  entities  including 
small  businesses  and  has  determined 
that  the  effect  of  this  proposal  is  to 
maintain  current  known  uses  of  the 
substance  covered  by  this  proposal  by 
both  large  and  small  businesses. 
Therefore,  FDA  certifies  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action. 

In  accordance  with  Executive  Order 
12291,  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  final  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order. 

The  agency's  findings  of  no  major 
economic  impact  and  no  significant 
impact  on  a  substantial  number  of  small 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  may  be 
seen  in  the  Dockets  Management 
Branch. 

rv.  Comments 

Interested  persons  may,  on  or  before 
January  6, 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a  jn.  and  4  p.m., 
Monday  through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch,  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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List  of  Subjects  ^ 

21  CFR  Part  182 

Food  ingredients.  Food  packaging. 
Spices  and  flavorings. 

21  CFR  Part  184 

Food  ingredients. 

Therefore,  under  the  Federal  Food, 
Ehnig,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Parts  182  and  184  be  amended  as 
follows: 

PART  182— SUBSTA»ICES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  182  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  402.  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8),  342.  348,  371);  21  CTR  5.10.  5.61. 

$182.1866    [Removed] 

2.  Section  182.1866  High  fructose  com 
syrup  is  removed  from  Subpart  B. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

3.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  402.  409,  701,  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1784-1788  as  amended  (21 
use.  321  (s),  342.  348.  371):  21  CFR  5.10,  5.61. 

4.  Section  184.1372  is  amended  by 
revising  the  first  sentence  in  paragrapti 
(a)  to  read  as  follows: 

§  1 84. 1 372    Insoluable  gtucose  Isomerase 
enzyme  praparattona. 

(a)  Insoluable  glucose  isomerase 
enzyme  preparations  are  used  in  the 
production  of  high  fructose  com  syrup 
as  described  in  S  184.1866  of  this 
chapter.  *  *  * 
*        •        •        •        * 

5.  Section  184.1866  is  added  to 
Subpart  B  to  read  as  follows: 

S  184.1866    HIgli  fructose  com  syrup. 

(a)  High  fmctose  com  syrup  is  a 
sweet,  nutritive  saccharide  mixture 
containing  approximately  52  percent 


(dry  weight)  glucose,  43  percent  (dry 
weight)  fmctose,  and  5  percent  (dry 
weight]  other  saccharides.  It  is  prepared 
as  a  clear  aqueous  solution  from  high 
dextrose  equivalent  com  starch 
hydrolysate  by  partial  enzymatic 
conversion  of  glucose  (dextrose)  to 
fmctose  utilizing  an  insoluble  glucose 
isomerase  enzyme  preparation 
described  in  i  184.1372. 

(b)  FDA  is  developing  food-grade 
specifications  for  high  fructose  com 
syrup  in  cooperation  with  the  National 
Academy  of  Sciences.  In  the  interim, 
this  ingredient  must  be  of  purity  suitable 
for  its  intended  use. 

(c)  In  accordance  with  S  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

Dated:  October  31, 198a 

)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-25584  Filed  11-4-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  19S 

[DoO  6010.8-R 

Civilian  Health  and  Medical  Program  of 
the  UnHonned  Services  (CHAMPUS); 
Application  of  the  Medicare  Economic 
Index 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  mle. 

summary:  This  proposed  rule  will 
amend  Part  199  of  Title  32,  the 
regulation  which  governs  CHAMPUS,  by 
implementing  Section  8019  of  the 
Department  of  Defense  Appropriation 
Act  for  1989.  Pub.  L  100-463.  This 
section  limits  increases  in  the 
CHAMPUS  prevailing  charges  for 
physician  and  other  authorized 
individual  pro\iders  of  medical  care  to 
the  extent  justified  by  economic  changes 
as  reflected  in  appropriate  economic 
index  data  similar  to  that  used  under 
Medicare.  The  amended  32  CFR  Part  199 
would  employ  the  Medicare  Economic 
Index  to  limit  the  increases  in  prevailing 
charges. 

DATE:  Written  public  comments  must  be 
received  on  or  before  December  7, 1988. 
ADDRESS:  Send  comments  to  the  Office 
of  Civilian  Health  and  Medical  Program 
of  the  Uniformed  Ser\ices 
(OCHAMPUS),  Office  of  Program 
Development,  Aurora,  CO  80045-6900. 


iofthlFad 
lis  nonce,  i 


For  copies  of  thtFaderal  Register 
containing  this  nonce,  contact  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-323& 

The  charge  for  the  Fedaral  Ragistar  is 
$1.50  for  each  issue  payable  by  dieck  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT; 
Tariq  S.  Shahid,  Office  of  Program 
Development  OCHAMPUS,  telephone 
(303)  361-3587. 

To  obtain  copies  of  this  document  see 
the  "ADDRESS"  section  above. 
SUPPt-EMENTARY  INFORMATION:  In  FR 
Doc.  77-7634,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972). 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title.  The  32  CFR  Part  199  (DoD 
6010.8-R)  was  reissued  in  the  Federal 
Register  on  July  1, 1986  (51  FR  24008). 

I.  Background 

Currently,  for  the  services  of 
physicians  and  other  authorized 
individual  professional  pro\'iders,  the 
regulation  provides  that  the  allowable 
charge  for  covered  care  shall  be  the 
lower  of:  (1)  The  billed  charge  for  the 
service;  or  (2)  the  prevailing  charge  level 
that  does  not  exceed  the  amount 
equivalent  to  the  80th  percentile  of 
billed  charges  made  for  similar  services 
in  the  same  locality  during  the  base 
period.  Section  8019  of  the  Department 
of  Defense  Appropriation  Act  for  Fiscal 
Year  1989,  Pub.  L  100-463,  requires  that 

None  of  the  funds  contained  in  this  Act 
available  for  the  CiviUan  Health  and  Medical 
i'rogram  of  the  Uniformed  Services  under  the 
provisions  for  section  1079(a)  of  title  10, 
United  States  Code,  shall  be  available  for 
reimbursement  of  any  physician  or  other 
authorized  individual  provider  of  medical 
care  in  excess  of  the  lower  of:  (a)  the 
eightieth  percentile  of  the  customary  charges 
made  for  similar  services  in  the  same  locaUty 
where  the  medical  care  was  furnished,  as 
determined  for  physicians  in  accordance  with 
section  1079(h)  of  title  10.  United  State*  Code; 
or  (b)  the  allowable  amounts  in  effect  during 
fiscal  year  1988  increased  to  the  extent 
justified  by  economic  changes  as  reflected  in 
appropriate  economic  index  data  similar  to 
that  used  pursuant  to  title  XVIII  of  the  Social 
Securitj'  Act. 

Accordingly,  beginning  approximately 
January  1. 1989.  increases  in  the 
CHAMPUS  prevailing  charges  in  effect 
during  fiscal  year  1988  for  physicians 
and  other  authorized  individual 
providers  will  be  Umited  based  on 
application  of  the  Medicare  Economic 
Index  (MEI). 


On  September  29, 1988,  we  published 
in  the  Federal  Register  (53  FR  38050)  a 
notice  to  defer  update  of  CHAMPUS 
prevailing  charge  levels  for  professional 
services  originally  to  be  effective 
October  1, 1988.  This  notice  specified 
that  the  deferral  of  the  update  will  last 
for  12  months  unless  CHAMPUS 
Implements  the  MEI  method  to  limit 
growth  in  prevailing  charges. 

Effective  approximately  January  1, 
1989,  this  proposed  rule  will  implement 
the  provisions  of  Pub.  L  100-463, 
adopting  the  MEI  under  CHAMPUS  and 
lifting  the  freeze  on  prevailing  charge 
levels.  With  the  adoption  of  the  MEI.  the 
CHAMPUS  fee  screen  year  (the  12 
month  period  beginning  on  the  date  the 
profiles  are  updated)  will  also  be 
changed  from  a  fiscal  year  to  a  calendar 
year. 

II.  Medicare  Economic  Index  (MEI) 

In  1972,  in  response  to  concerns  about 
rising  physician  fees  reimbursed  imder 
Part  B  of  the  Medicare  program. 
Congress  mandated  that  an  additional 
fee  limit  be  included  in  the  calculation 
of  "reasonable"  charges.  Under  Section 
224  of  the  Social  Security  Act 
Amendments  of  1972  (Pub.  L  92-603). 
the  prevailing  charge — an  amoimt  equal 
to  the  maximimi  reasonable  charge 
allowed  physicians  for  a  specific 
procedure  in  a  specific  locality— could 
exceed  the  July  1972-June  1973 
prevailing  charge  only  by  an  amount 
reflected  by  an  index  of  changes  in 
physicians'  operating  expenses  and 
earnings  levels.  This  index  is  kno%vn  as 
the  Medicare  Economic  Index  (MEI). 
Under  Medicare,  in  the  case  of 
physicians'  servic^only,  annual 
increases  in  prevamhg  charges  are 
provided  to  account  for  inflation,  but 
only  to  the  extent  that  there  are  updates 
in  the  MEL  The  MEI  updates  have 
progressively  increased  the  initial 
prevailing  charge  level  that  was 
estabUshed  for  the  (then)  fiscal  year 
ending  June  30. 1973. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  established  the  MEI  for  1989 
at  3.0  percent  for  primary  care  services 
and  1.0  percent  for  other  services. 
Primary  care  services  were  defined  in 
the  accompanying  Conference  Report  to 
be  office  medical  visits,  home  medical 
visits,  emergency  department  services, 
and  skilled  nursing,  intermediate  care, 
long-term  care  facility,  nursing  home, 
boarding  home,  domiciliary  or  custodial 
care  visits. 

CHAMPUS  will  be  following  the 
Medicare  procedure  in  this  regard, 
subject  to  changes  based  on  differences 
in  the  CHAMPUS  and  Medicare 
programs.  Under  CHAMPUS.  we 
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propose  that  the  primary  care  MEI  be 
applied  to  all  maternity  care  and 
delivery  procedure  codes  (CPT-4  codes 
59000-59899)  and  well-baby  care  (CPT-4 
codes  90701-90749,  90753-90757,  90763- 
90764.  54150.  and  54160).  Our  proposed 
limited  deviation  from  Medicare's 
procedure  is  based  on  the  idea  that 
maternity  care  and  delivery  services 
and  well  baby  care  services,  which  are 
of  little  relevance  to  Medicare,  are 
analogous  to  the  Medicare  concept  of 
primary  care  services. 

Medicare  makes  a  variety  of 
adjustments  to  the  MEI  in  order  tu 
accommodate  various  payment  policies 
not  relevant  for  CHAMPUS.  For 
example,  physicians  who  agree  to 
accept  assignment  on  all  Medicare 
claims  for  the  forthcoming  y^u,^re 
known  as  participating  physrciafrs.  The 
prevailing  charge  limit  for 
nonparticipating  physicians  is  set  at  a 
portion  of  that  for  participating 
physicians.  Nonparticipating  physicians 
are  also  subject  to  a  limit  on  their  actual 
charges.  CHAMPUS  does  not  distinguish 
between  participating  and 
nonparticipating  physicians  for  payment 
amount  purposes. 

Medicare  also  provides  incentive 
payments  for  primary  care  physicians  in 
underserved  rural  areas,  reduces 
payments  for  specified  procedures,  and 
makes  other  adjustments  as  well.  These 
do  not  apply  to  CHAMPUS. 

m.  Application  of  the  MEI  under 
CHAMPUS. 

Currently,  the  CHAMPUS  annual  base 
collection  period  covers  the  July  1 
through  June  30  period  as  does  the 
Medicare  period.  However,  the 
CHAMPUS  fee  screen  year  currently 
begins  on  October  1  while  the  Medicare 
fee  screen  year  starts  on  January  1.  With 
the  application  of  the  MEI  beginning 
January  1, 1989.  the  base  collection 
period  will  remain  the  same.  However, 
the  CHAMPUS  fee  screen  year  will  be 
changed  from  fiscal  year  to  calendar 
year  for  1989  and  subsequent  years.  This 
will  provide  conformity  with  the 
Medicare  procedures  and  assurance  that 
future  year  MEI  amounts  will  be 
available  when  needed  for  the  i 

CHAMPUS  update. 

Consistent  with  Medicare.  CHAMPUS 
will  allow  accumulation  of  the  annual 
MEI  increases.  If  the  actual  increase  in  a 
prevailing  charge  is  less  than  the 
indexed  amount  for  that  charge,  the 
portion  of  the  indexed  amount  not  used 
will  be  carried  forward  as  the  basis  for 
justifying  increases  in  that  charge  in 
future  years.  For  example,  if  the  indexed 
amount  for  a  given  procedure  is  $100  but 
the  actual  prevailing  charge  calculated 
for  that  procedure  is  $95,  the  lower 


amount  ($95)  shall  be  used  for  payment 
during  that  fee  screen  year.  The 
calculated  indexed  amount  ($100)  will 
be  retained  by  the  CHAMPUS  fiscal 
intermediary  (FI),  however,  and  the 
following  year,  the  new  MEI  percentage 
would  be  applied  to  the  previous  year's 
indexed  amount  ($100)  even  though  it 
was  not  used  for  payment  purposes.  In 
essence,  this  will  allow  the  full 
advantage  of  the  MEI  increases  to 
accumulate  yearly.  Medicare  has  been 
doing  this  since  inception  of  the  MEI. 

Essentially,  CHAMPUS  will  modify  its 
method  of  annual  updating  prevailing 
charges  for  individual  professional 
provider  services.  In  addition  to  its 
present  method  of  developing  prevailing 
charges  from  all  charges  made  by 
providers  during  a  12-month  base 
period.  CHAMPUS  will  determine  what 
the  prevailing  charge  would  be  using  the 
MEI.  The  CHAMPUS  allowable  charge 
would  then  be  the  lowest  of:  (1)  The 
billed  charge  for  the  service:  (2)  the 
prevailing  charge  level  that  does  not 
exceed  the  amount  equivalent  to  the 
80th  percentile  of  billed  charges  made 
for  similar  services  in  the  same  locality 
during  the  base  period;  or  (3)  the  fiscal 
year  1988  prevailing  charge  adjusted  by 
the  MEI. 

This  amendment  is  being  published 
for  proposed  rulemaking  at  the  same 
time  as  it  is  being  coordinated  with  the 
Department  of  Defense,  with  the 
Department  of  Health  and  Human 
Services,  the  Department  of 
Transportation  and  with  other 
interested  agencies,  so  that 
consideration  of  both  internal  and 
external  comments  and  publication  of 
the  final  rulemaking  document  can  be 
expedited.  Regulatory  Procedures. 

Executive  Order  12291  requires  that  a 
regulatory  impact  analyses  be 
performed  on  any  major  rule.  A  "major 
rule"  is  defined  as  one  which  would 
result  in  annual  effect  on  the  national 
economy  of  $100  million  or  more  or  have 
other  significant  economic  impacts. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  fiexibility 
analysis  when  the  agency  issues 
regulations  which  would  have 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act.  such 
analyses  must,  when  prepared,  examine 
regulatory  alternatives  which  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

The  changes  set  forth  in  this  proposed 
rule,  taken  as  a  whole,  would  have  an 
annual  impact  on  the  professional 
provider  community  of  substantially  less 


than  $100  million.  The  proposed 
modification  in  the  professional 
provider  payment  mechanism  is 
expected  to  result  in  government  cost 
savings  of  only  $25  million  in  1989. 

It  is  hereby  certified  that  this 
proposed  rule,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
Also,  it  is  not  a  "major  rule"  under 
Executive  Order  12291. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
Insurance,  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDEDl 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1096.  5  U.S.C.  301. 

§199.14    [Amended] 

2.  Section  199.14  is  amended  by 
revising  paragraph  (g)(l)(i)  introductory 
text  and  (A),  and  adding  (g)(l)(i)(c)  to 
read  as  follows): 

(g)  *  *  * 

(1)  *   •  * 

(i)  The  allowable  charge  for 
authorized  care  shall  be  the  lowest  of 
the  amounts  identified  in  paragraphs 
(sKl)  (A),  (B).  and  (C)  of  this  section. 

(A)  The  billed  charge  for  the  service. 

(B)  *  •  * 

(C)  For  charges  from  physicians  and 
other  individual  professional  providers, 
the  fiscal  year  1988  prevailing  charges 
adjusted  by  the  Medicare  Economic 
Index  (MEI).  as  the  MEI  is  applied  to 
Medicare  prevailing  charge  levels. 

[1]  In  any  year  in  which  the  Medicare 
program  applies  a  different  MEI  to 
primary  care  services.  CHAMPUS  will 
include  maternity  care  and  delivery 
services  and  well  baby  care  services  as 
primary  care  for  the  purposes  of 
applying  the  MEI. 

[2]  The  Director.  OCHAMPUS,  shall 
issue  procedural  instructions  to  apply 
the  MEI  under  CHAMPUS. 
•         «         *         *         * 

October  28. 1988. 

Linda  Bynum. 

Alternate  OSD  Feiicrai  Register  Liaison 
Officer.  Department  of  Defense. 

|FR  Doc.  88-25366  Filed  11-4-88;  8;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3472-31 

Approval  and  Promulgation  of 
Implementation  Plans;  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  By  this  NoUce.  EPA  invites 
public  comment  on  its  proposed 
approval  of  a  technical  amendment  to 
the  state- wide  sulfur  dioxide  emission 
limit  as  a  revision  to  the  Washington 
state  implementation  plan  (SIP).  This 
amendment  clarifies  the  averaging  time 
for  the  state  sulfur  dioxide  emission 
limit  in  WAC  173-400-040(6).  EPA  is 
also  proposing  to  rescind  two  exception 
provisions  to  the  sulfur  dioxide  emission 
limit  (WAC  173-400-040(6)(a)  (i)  artd  (ii)) 
from  the  currently-approved 
Washington  SIP.  This  revision  was 
submitted  on  April  28. 1983,  by  the 
Washington  Department  of  Ecology  to 
satisfy  the  requirements  of  section  110 
of  the  Clean  Air  Act  (hereinafter  the 
Act). 

date:  Comments  must  be  postmarked 
on  or  before  December  7, 1988. 
ADDRESSES:  Comments  should  be 
addressed  to:  Laurie  M.  Krai,  Air 
Programs  Branch.  Environmental 
Protection  Agency.  1200  Sixth  Avenue 
AT-082,  Seattle.  Washington  98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at: 
Air  Programs  Branch  (lOA-88-4), 

Environmental  Protection  Agency, 

1200  Sixth  Avenue  AT-0a2  Seattle. 

Washington  98101. 
State  of  Washington,  Department  of 

Ecology  4224-6th  Avenue  SE.  Rowe 

Six.  Building  No.  4,  Lacey. 

Washington  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Bray  Environmental  Protection 
Agency.  1200  Sixth  Avenue  AT-082, 
Seattle.  Washington  98101.  Telephone: 
(206)  442-4253.  FTS:  399-4253. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  27. 1979,  the  State  of 
Washington  Department  of  Ecology 
(WDOC)  submitted  a  state-wide 
emission  limitation  for  sulfur  dioxide  as 
a  revision  to  the  Washington  SIP.  On 
June  5, 1980  (45  FR  37821),  EPA 
approved  this  emission  limit  on  the 
condition  that  WDOE  submit  source  test 
and  compliance  procedures  for 
enforcing  the  emission  limit.  On  July  31, 


1980.  and  January  13. 1981.  WDOE 
submitted  source  test  methods  and 
compliance  procedures  a^revisions  to 
the  Washington  SIP.  EPA  approved 
these  revisions  to  the  Washington  SIP 
on  September  14, 1981  (46  FR  45607). 

On  April  28, 1983.  WDOE  submitted  a 
technical  amendment  to  the  sulfur 
dioxide  emission  limit  as  a  revision  to 
the  Washington  SIP.  This  technical 
amendment  clarified  the  averaging  time 
for  the  sulfur  dioxide  emission  limit. 

II.  Discussion 

The  1981  version  of  the  Washington 
sulfur  dioxide  emission  limit  did  not 
specify  an  averaging  time  as  part  of  the 
regulation  itself  (WAC  173-400-040(6)). 
However.  Section  III-D  "Description  of 
the  Source  Test  Program  for  the  State 
Implementation  Plan"  of  the 
"Washington  State  Implementation  Plan 
for  Compliance  with  Requirements  of 
the  Federal  Clean  Air  Act,"  set  forth  the 
source  test  methods,  minimum  sample 
durations  and  minimum  number  of 
samples  to  be  used  for  compliance 
determinations.  In  accordance  with  this 
section,  compliance  with  the  sulfur 
dioxide  emission  hmit  was  to  be 
determined  by  a  minimum  of  three 
Method  6  source  samples,  each  with  a 
minimum  sample  duration  of  15  minutes 
or  one  process  cycle,  whichever  was 
greater. 

Because  the  SIP  specified  minimum 
sample  durations  and  minimum  number 
of  samples,  uncertainties  arose  with 
respect  to  the  actual  averaging  time  to 
be  used  for  compliance  with  the  sulfur 
dioxide  emission  limit.  In  1983.  WDOE 
decided  to  clarify  the  averaging  time  for 
the  sulfur  dioxide  emission  limit  by 
specifically  including  it  in  the  regulation. 
WAC  173-400-040(6)  was  amended  to 
specify  that  compliance  was  based  on 
the  average  of  any  period  of  sixty 
consecutive  minutes.  WDOE  submitted 
the  amended  sulfur  dioxide  emission 
limit  to  EPA  as  a  revision  to  the 
Washington  SIP  on  April  28. 1983. 

EPA  has  determined  that  this  60- 
minufe  average  is  functionally 
equivalent  and  as  stringent  as  the 
current  compliance  methodology. 
Furthermore,  it  is  a  better  approach  from 
both  a  legal  and  practicable  standpoint 
since  the  averaging  time  is  specified  in 
the  regulation  itself  rather  than 
elsewhere  in  the  Washington  SIP.  EPA. 
therefore,  is  proposing  to  approve  this 
amendment  to  the  sulfur  dioxide 
emission  limit  as  a  revision  to  the 
Washington  SIP. 

The  April  28. 1983,  amendments  to  the 
sulfur  dioxide  emission  limit  also 
included  changes  to  the  two  exception 
provisions  which  EPA  approved  on  June 
5, 1980.  and  September  14. 1981.  Because 


these  exemption  provisions  are 
inconsistent  with  section  llO(i)  of  the 
Act,  EPA  is  proposing  to  take  no  action 
on  the  changes  in  the  April  28. 1983. 
submittal  and  to  rescind  the  current 
exception  provisions  from  the 
Washington  SIP. 

Section  llO(i)  of  the  Act  clearly  states 
that,  with  certain  exceptions,  only 
revisions  submitted  to,  and  approved  by. 
the  EPA  Administrator  can  change  an 
applicable  requirement  of  a  SIP.  When 
EPA  approved  the  two  exemption 
provisions  in  the  WDOE  sulfur  dioxide 
emission  limit  it  specifically  stated  that 
"Any  specific  action  taken  by  a  State 
official,  even  if  authorized  under 
procedures  approved  by  EPA.  shall  not 
modify  the  Federally  approved  SIP 
unless  submitted  to  and  approved  by 
EPA  as  a  separate  revision  to  the 
SIP  *  *  *.  Thus,  while  EPA  may 
approve  the  procedures  a  State  employs 
to  modify  the  SIP,  it  does  not  thereby 
approve  individual  actions  which  may 
be  taken  under  thse  procedures."  (45  FR 
37835,  June  5. 1980). 

Since  there  is  no  requirement  for  the 
SIP  to  contain  exception  provisions,  but 
rather,  any  exception  must  be  submitted 
as  an  individual  SIP  revision.  EPA  is 
proposing  to  take  no  action  on  the 
amendments  to  the  two  sulfur  dioxide 
exception  provisions  in  WAC  173-400- 
040(6).  In  addition,  since  the  current 
exception  provisions  are  not  consistent 
with  the  Act's  requirements  for  an 
approvable  SIP  revision  since  they  do 
not  address  the  requirements  for 
prevention  of  significant  deterioration  or 
visibility  protection.  EPA  is  hereby 
proposing  to  rescind  its  previous 
approval  of  these  exception  provisions 
(WAC  173-400-O40(6)(a)  (i)  and  (ii)). 

III.  Summary  of  Action 

In  summary,  EPA  is  proposing  to 
approve  WAC  173-400-040(6),  except 
paragraphs  (a)  and  (b).  as  a  revision  to 
the  Washington  SIP.  EPA  is  also 
proposing  to  rescind  the  pre-existing 
exception  provisions  (WAC  173-400- 
040(6)(a)  (i)  and  (ii))  from  the 
Washington  SIP. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
appoval  and  rescission.  Comments 
should  be  submitted  in  triplicate,  to  the 
address  listed  in  the  front  of  this  Notice. 
Public  comments  postmarked  by 
December  7, 1988,  will  be  considered  in 
the  final  rulemaking  action  take  by  EIPA. 

III.  Administrative  Review 

The  Ofice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Rule  12291. 

Under  5  U.S.C.  section  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709). 

Authority:  42  U.S.C.  7401-7642.  | 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide.    I 
Ozone.  Particualte  matter.  Reporting 
and  Recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  8, 1988. 
Robi  G.  Russell. 

Regional  Administrator. 

(FR  Doc.  88-25691  Filed  11-4-68;  8:45  am] 

8IUJNG  CODE  6S60-50-M 


40  CFR  Part  81 
[FRL  3443-7] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Wisconsin 

AGENCY:  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
disapprove  a  request  from  the  State  of 
Wisconsin  to  revise  the  attainment 
status  designation,  at  40  CFR  81.350.  for 
a  sub-city  area  in  the  City  of  Racine, 
Racine  County.  Wisconsin,  from 
secondary  nonattainment  to  attainment 
relative  to  the  former  total  suspended 
particulates  (TSP)  National  Ambient  Air 
Quality  Standards  (NAAQS).  The  intent 
of  this  notice  is  to  discuss  the  results  of 
USEPA's  review  of  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  redesignation  request  and  to 
provide  an  opportunity  for  the  public  to 
comment  on  it  and  USEPA's  proposed 
action.  Under  the  Clean  Air  Act  (CAA) 
and  USEPA's  transitional  particulate 
matter  policy  (July  1. 1987.  52  FR  24682), 
TSP  designations  can  continue  to  be 
changed  if  sufficient  data  are  available 
to  warrant  such  a  change.  USEPA  will 
continue  to  process  TSP  redesignation 
requests  because  various  regulatory 
provisions  remain  tied  to  an  attainment 
status. 

USEPA  is  proposing  to  disapprove 
Wisconsin's  redesignation  request 
because  the  WDNR  failed  to  provide 
any  evidence  that  (1)  the  monitoring 
data  were  representative  of  worst-case 
ambient. concentrations,  (2)  emission 
reductions  were  federally  approved. 


permanent,  and  resulted  in  the  decrease 
in  ambient  concentrations,  and  (3) 
disperson  techniques  were  not 
responsible  for  the  improvement  in  air 
quality.  These  redesignation  criteria  are 
contained  in  an  April  21, 1963, 
memorandum  entitled  "Section  107 
Desigantion  Policy  Summary"  from 
Sheldon  Meyers,  then  Director,  Officer 
of  Air  Quality  Plaruiing  and  Standards 
(OAQPS),  and  a  September  30, 1985, 
memorandum  entitled  "Total  Suspended 
Particulate  (TSP)  Redesignations"  from 
Gerald  A.  Emison.  Director.  OAQPS. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  7, 1988. 
ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  Programs  Branch.  230  S. 
Dearborn  Street.  Chicago.  Illinois 
60604 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  South  Webster. 
Madison,  Wisconsin  53707. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  Environmental 
Protection  Agency.  Region  V,  230 
South  Dearborn  Street.  Chicago, 
Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACr. 
Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  CAA,  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areas  within  each  State. 
For  Wisconsin,  see  43  FR  8962  (March  3, 
1978).  43  FR  45993,  October  5. 1978,  and 
40  CFR  81.350.  These  area  designations 
are  subject  to  revision  whenever 
sufficient  data  become  available  to 
warrant  a  redesignation.  A  sub-city  area 
of  Racine,  Wisconsin,  was  designated  as 
not  attaining  the  TSP  standard.  On  July 
23, 1987.  pursuant  section  107(d)(5)  of 
the  CAA.  the  WDNR  requested  that  the 
sub-city  nonattainment  area  of  Racine  ' 


'  The  Racine  sub-city  nonattainment  area  is 
dffined  as  follows: 

North:  Douglas  Avenue  north  from  Marquette  St. 
To  Rapids  Drive,  northwest  on  Rapids  Drive  to 
intersection  with  Forest  St.  west  to  intersection  with 
west  tioundary. 

West:  North  from  comer  of  Grange  Avenue  and 
Washington  Avenue  north  to  Freres  Avenue  north 
to  intersection  with  north  boundary. 


be  redesignated  to  attainment  of  the  TSP 
NAAQS. 

For  areas  designated  nonattainment 
for  TSP.  a  TSP  SIP  was  required  which 
satisfied  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA  which 
involved  providing  for  attainment  and 
maintenance  of  the  TSP  NAAQS. 
USEPA  revised  the  particulate  matter 
standard  on  July  1. 1987,  (52  FR  24634) 
and  eliminated  the  TSP  ambient  air 
quality  standard.  The  revised  standard 
is  expressed  in  terms  of  particulate 
matter  with  a  nominal  diameter  of  10 
micrometers  or  less  (PMio).  USEPA  will 
continue  to  process  redesignations  of 
areas  from  nonattainment  to  attainment 
or  unclassifiable  for  TSP  in  keeping  with 
past  policy,  because  various  regulatory 
provisions  such  as  new  source  review 
and  prevention  of  significant 
deterioration  are  keyed  to  the' 
attainment  status  of  areas.  The  July  1. 
1987.  notice  (p.  24682,  column  1) 
described  USEPA's  transition  policy 
regarding  TSP  redesignations. 

According  to  USEPA's  transition 
policy,  TSP  redesignation  requests  will 
be  reviewed  for  compliance  with 
USEPA's  redesignation  policies  issued 
in  memoranda  on  April  21, 1983,  and 
September  30, 1985. 

USEPA's  specific  criteria  for  TSP 
redesignatons,  as  identified  in  these 
policies,  and  USEPA's  analysis  of 
Wisconsin's  request  under  these  criteria 
are  as  follows: 

Criterion  1 

Violation-free  Monitoring  Data 

Eight  consecutive  quarters  of  the  most 
recent  representative  air  quality  data 
must  reveal  no  violations  of  the  TSP 
NAAQS.  Monitors  must  be  placed  at  the 
points  of  expected  maximum  TSP 
impact. 

WDNR  submitted  three  years  of 
violation-free  data  for  four  sites  in 
Racine  and  two  years  of  data  from  an 
additional  two  sites  in  Racine.  However, 
the  WDNR  failed  to  address  the  « 

representativess  of  the  monitoring     ^ 
network  at  expected  maximum  TSP 
impact  sites.  At  a  minimum,  the  WDNR 
should  have  provided  a  map  showing 
both  emission  sources  and  monitor 
locations.  If  monitors  are  not  at  worst- 
case  locations,  dispersion  modeling 
should  have  been  used  to  support  the 
redesignation. 


South:  Washington  Avenue  west  from  Grange 
Avenue  to  Marquette  Street. 

East:  Marquette  street  north  from  Washington 
Avenue  to  Douglas  Avenue. 
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Criterion  2 

Implementation  of  USEPA-approved 
Control  Strategy 

The  USEPA-approved  control  strategy 
(i.e.,  Wisconsin  State  Implementation 
Plan  (SIP))  must  have  been 
implemented.  The  improvement  in 
monitored  readings  for  TSP  (since  the 
base  year  used  for  the  nonattainment 
designation)  must  be  attributable  to 
enforceable  or  permanent  emission 
reduction  implemented  since  that  year. 

WDNR  failed  to  provide  any  reason 
for  the  air  quality  improvement.  The 
WDNR  should  have  discussed  the 
reasons  for  the  original  secondary 
nonattainment  designation;  the  control 
strategies  implemented  which  resulted 
in  cleaner  air;  the  federal  enforceability 
of  the  control  strategies;  and  the 
complete  implementation  of  the  SIP  (i.e., 
no  sources  out  of  compliance). 

Criterion  3 

Permanent  Emission  Reductions 

Emission  reductions  and  improvement 
in  air  quahty  must  not  be  temporary  or 
merely  the  result  of  economic  downturn. 
It  must  be  shown  that  it  is  highly 
unlikely  that  emission  rates  will 
increase  significantly  at  any  units 
operating  below  their  allowable 
emission  rates  (e.g.,  because  economic, 
technological  or  regulatory  factors 
would  prevent  such  increases).  There 
must  also  be  a  showing  that  it  is 
unlikely  that  production  levels  will 
increase  significantly. 

WDNR  failed  to  disuss  how  the  air 
quality  standards  will  be  maintained  in 
the  future.  At  a  minimum,  WDNR  should 
have  provided  historical  operating  rates 
and  historical  actual  emissions  and 
discussed  why  emission  increases  are 
unlikely.  Current  allowable  emissions 
should  also  have  been  provided.  It 
sources  are  emitting  at  levels 
significantly  below  their  allowable 
limits,  then  a  modeled  attainment 
demonstration  would  be  required  to 
demonstrate  attainment  if  sources  were 
to  emit  at  allowable  levels  in  the  future. 
For  any  permanent  source  shutdowns, 
WDNR  should  have  documented  that,  if 
such  a  source  were  to  start  up  in  the 
future,  the  source  would  be  required  to 
undergo  new  source  review  (NSR) 
procedures. 

Criterion  4 

Dispersion  Techniques 

Dispersion  techniques,  which  are  not 
creditable  according  to  the  revised 
section  123  regulations  (50  FR  27892], 
cannot  be  responsible  for  the 
improvement  in  air  quality. 


WDNR  failed  to  address  dispersion 
techniques.  WDNR  should  have 
reviewed  all  TSP  sources  and 
documented  that  dispersion  techniques 
were  not  responsible  for  the 
improvement  in  air  quality. 

Conclusion 

WSEPA  proposes  to  disapprove  the 
redesignation  request  for  a  sub-city 
nonattainment  area  of  Racine, 
Wisconsin,  because  the  WDNR  did  not 
document  the  reasons  for  air  quality 
improvement  in  Racine;  nor  did  it 
document,  or  make  a  finding,  as  to 
whether  current  air  quality  will  be 
maintained. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency's  final  action  on  the 
redesignation. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  proposed  disapproval  of 
Wisconsin's  redesignation  request  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  applies  only  to  a  sub-city 
area  of  Racine,  Wisconsin,  and  imposes 
no  new  requirements  on  anyone. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  December  16, 1987. 
Frank  M.  Covington, 
Acting  Regional  Administrator. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register 
November  2. 1988. 

[FR  Doc.  88-25690  Filed  11-4-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

42  CFR  Part  60 

Health  Education  Assistance  Loan 
Program 

agency:  Public  Health  Service.  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  proposed  rule  would 
revise  existing  regulations  governing  the 
Health  Education  Assistance  Loan 
(HEAL)  program  to  identify  those  allied 
health  disciplines  that  are  eligible  for 
participation  in  the  HEAL-program,  in 
accordance  with  amendments  made  to 
the  Public  Health  Service  Act  (the  Act) 
by  the  Health  Professions  Training 
Assistance  Act  of  1985. 

DATE:  As  discussed  below,  comments 
are  invited.  To  be  considered,  comments 
must  be  received  by  January  6, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  J.  Jarrett  Clinton,  M.D.. 
Director,  Bureau  of  Health  Professions 
(BHPr),  Room  8-05,  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  All  comments  received  will  be 
available  for  pubhc  inspection  and 
copying  at  the  Office  of  Program 
Support,  BHPr,  Room  7-74,  Parklawn    . 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5.00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Peggy  Washburn,  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Room  &-48. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone: 
301  443-4540. 

SUPPLEMENTARY  INFORMATION:  The 

Health  Professions  Training  Assistance 
Act  of  1985  (Pub.  L  99-129)  amended  the 
HEAL  statute  to  include  graduate 
students  in  schools  of  allied  health  as 
eligible  for  HEAL  loans.  To  implement 
this  statutory  change,  the  Secretary  is 
proposing  in  these  regulations  to  specify 
the  allied  health  disciplines  that  would 
qualify  for  participation  in  the  HEAL 
program. 

Interested  persons  are  invited  to 
submit  written  comments  on  these 
proposed  revisions  to  the  HEAL 
regulations.  Written  comments  shoulcf 
be  directed  to  the  Director  of  the  Bureau 
of  Health  Professions  at  the  address 
given  above. 

The  proposed  revisions  are 
summarized  below  according  to  the 
Subparts,  section  numbers,  and 
headings  of  the  HEAL  regulations 
affected. 

Subpart  A — General  Program 
Description 

Section  60.1  What  is  the  HEAL 
program? 

The  Department  is  proposing  to  revi^ 
paragraph  (a)  of  this  section  to  state  that 
master's  and  doctoral  level  students  in 
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the  allied  health  disciplines  listed  in 
S  60.5(b]  are  eligible  for  HEAL  loans. 

Subpart  B — ^The  Borrower 

Section  60.5  Wbo  is  an  eligible  student 
borrower? 

The  Department  is  proposing  to  revise 
paragraph  (b]  of  this  section  to  list  thf> 
allied  health  programs  in  which  a 
student  borrower  must  be  enrolled  cr 
accepted  for  enrollment  to  be  eligible  to 
receive  HEAL  funds.  The  allied  health 
fields  proposed  for  eligibility  are 
audiology,  occupational  therapy, 
physical  therapy,  physician  assistant, 
and  speech-language  pathology.  An 
explanation  of  how  the  Department 
determined  which  allied  health 
disciplines  would  be  eligible  for 
participation  in  the  HEAL  program  is 
provided  below  under  i  60.50. 

Subpart  C— The  Loan  | 

Section  60.11  Terms  of  repayment 

The  Department  is  proposing  to  revise 
paragraph  (a)(2)  to  include  the  approved 
accrediting  agencies  for  allied  health 
internship  or  residency  programs.  This  is 
necessary  to  determine  whether 
activities  engaged  in  by  eligible  allied 
health  borrowers  qualify  for  deferment. 

Subpart  E— The  School 

Section  60.50  Which  schools  are  eligible 
to  be  HEAL  schools? 

The  Department  is  proposing  to 
redesignate  existing  paragraph  (a)(1)  of 
this  section  as  paragraph  (a](l){i],  and 
revise  this  paragraph  to  state  that 
schools  offering  degrees  in  medicine, 
osteopathy,  dentistry,  veterinary 
medicine,  optometry,  podiatric  medicine, 
pharmacy,  public  health,  chiropractic, 
health  administration,  and  clinical 
psychology  are  not  considered  schools 
of  allied  health.  This  is  consistent  with 
the  Act.  which  defines  "allied  health 
professionals"  as  excluding  individuals 
who  have  received  a  degree  in  any  of 
these  disciplines. 

A  new  proposed  paragraph  (a)(lXii)  is 
also  being  added  to  this  section  which 
would  require  that,  to  qualify  for 
participation  in  the  HEAL  program,  a 
school  of  allied  health  must  be  a 
program  in  a  public  or  nonprofit  private 
college  or  university  which:  (1)  Provides 
a  program  of  education  in  an  albed 
health  discipline  eligible  to  participate 
in  the  HEAL  program  leading  to  a 
master's  or  doctoral  degree;  (2)  provides 
training  for  not  less  than  a  total  of  20 
persons  in  the  graduate  aUied  health 
discipline  eligible  to  participate  in  the 
HEAL  prograpi;  (3)  includes  or  is 
affiliated  with  a  teaching  hospital:  and 
(4)  is  legally  authorized  within  a  State  to 


conduct  a  course  of  study  leading  to  a 
master's  or  doctoral  degree  in  audiology. 
occupational  therapy,  physical  therapy, 
physician  assistant,  or  speech-language 
pathology. 

The  first  three  criteria  reflect  the 
definitions  of  "school  of  allied  health" 
Fet  forth  in  se'jtions  737(4)  and  701(10)  of 
the  Act.  Sect' on  701(13)  of  the  Act 
further  defines  an  "allied  health 
professior.dl"  as  an  individual  who:  (1) 
Has  received  a  degree  in  a  science 
related  to  health  care;  (2)  shares  in  the 
responsibility  for  the  delivery  of  health 
care  services  or  related  services;  and  (3) 
has  not  received  a  degree  in  a  discipline 
already  eligible  to  participate  in  the 
HEAL  program.  As  defined  in  the  Act, 
neither  "school  of  allied  health"  nor 
"allied  health  professional"  identifies 
specific  health  disciplines  that  qualify  as 
allied  health.  However,  §  60.50(a)(2)(i)  of 
the  existing  HEAL  regulations  requires 
that  a  HEAL  school  must  be  accredited 
by  a  recognized  agency  approved  for 
that  course  of  study  by  the  Secretary  of 
Education.  Accordingly,  the  fourth 
criterion  identifies  those  allied  health 
disciplines  with  master's  or  doctoral 
programs  which  are  accredited  by 
approved  specialized  accrediting 
agencies  and  thus  have  the  ability  to 
meet  the  accreditation  requirements  of 
the  HEAL  program. 

Paragraph  (a)(2](ii)  is  also  proposed  to 
be  amended  by  adding  those  accrediting 
agencies  which  are  approved  for  the 
eligible  allied  health  disciplines. 

In  addition  to  the  changes  proposed 
above  for  this  section,  this  NPRM  would 
revise  the  term  "State"  by  inserting  after 
the  'Trust  Territory  of  the  Pacific 
Islands"  those  entities,  for  purposes  of 
this  loan  progr£m:i,  which  are  viewed  as 
a  State — the  Republic  of  Palau,  the 
Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia — in 
accordance  with  Pub.  L.  99-239,  the 
Compact  of  Free  Association  Act  of 
1985,  enacted  on  January  14, 1986. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
proposed  requirements  in  these 
regulations  are  minimal  in  comparison 
to  the  overall  resources  of  the  lenders 
and  the  schools.  Therefore,  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
Secretary  certifies  that  these  regulations 
will  not  have  a  significant  impact  on  a 
substantial  number  of  HEAL  lenders 
and  schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
regulatory  impact  analysis  is  not 


required.  In  addition,  the  proposed  rule 
will  not  exceed  the  threshold  level  of 
$100  million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act  of  1980 

This  proposed  rule  does  not  affect  the 
recordkeeping,  reporting,  or  disclosure/ 
notification  requirements  for  the  HEAL 
program. 

List  of  Subjects  in  42  CFR  Part  60 

Educational  study  programs.  Health 
professions,  Loan  programs — education. 
Loan  programs — health.  Medical  and 
dental  schools.  Reporting  requirements. 
Student  aid. 

Dated:  September  23. 1968. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  October  19, 1988. 

Otis  R.  Bowen, 

Secretary. 

(Catalog  of  Federal  Domestic  Assistance.  No. 

13.108,  Health  Education  Assistance  Loan 

Program) 

Accordingly.  42  CFR  Part  60  is 
proposed  to  be  revised  as  follows: 

PART  60— HEALTH  EDUCATION 
ASSISTANCE  LOAN  PROGRAM 

1.  The  authority  citation  for  42  CFR 
Part  60  continues  to  read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act  58  StaL  690,  as  amended,  63  Stat 
35  (42  VS.C.  216);  sees.  727-739  of  the  Public 
Health  Service  Act,  90  Stat  2243.  as 
amended.  93  S'nt.  58?..  99  State.  5r»-532  (42 
U.S.a  294-2947). 

2.  Section  60.1.  in  Subpart  A  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

Subpart  A— General  Program 
Description 

§  60. 1    What  to  the  HEAL  program? 

(a)  The  Health  Education  Assistance 
Loan  (HEAL)  program  is  a  program  of 
Federal  insurance  of  educational  loans 
to  graduate  students  in  the  fields  of 
medicine,  osteopathy,  dentistry, 
veterinary  medicine,  optometry, 
podiatric  medicine,  pharmacy,  public 
health,  chiropractic,  health 
administration,  clinical  psychology,  and 
the  allied  health  disciplines  listed  in 
S  60.5(b).  The  purpose  of  the  program  is 
to  encourage  lenders  to  make  loans  to 
students  in  these  fields  who  desire  to 
borrow  money  to  pay  for  their 
educational  costs.  In  addition,  certain 
nonstudents  (sudi  as  physicians  serving 
as  interns  or  residents)  can  borrow  to 
pay  the  current  interest  charges  accruing 
on  previous  HEAL  loans.  By  taking  a 


HEAL  loan,  the  borrower  is  obligated  to 
repay  the  lender  the  full  amount  of  the 
money  borrowed,  plus  all  interest  which 
accrues  on  the  loan. 

•         *         «         *         * 

3.  Section  60.5,  in  Subpart  B  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

Subpart  B — The  Borrower 

§  60.5    Who  is  an  eligible  student 
borrower? 


(b)  He  or  she  must  be  enrolled  or 
accepted  for  enrollment  at  a  HEAL 
school  in  a  course  of  study  that  leads  to 
one  of  the  following  degrees: 

Doctor  of  Medicine. 

Doctor  of  Osteopathic  Medicine. 

Doctor  of  Dentistry  or  equivalent  degree. 

Doctor  of  Veterinary  Medicine  or  equivalent 

degree. 
Doctor  of  Optometry  or  equivalent  degree. 
Doctor  of  Podiatric  Medicine  or  equivalent 

degree. 
Bachelor  or  Master  of  Science  in  Pharmacy  or 

equivalent  degree. 
Graduate  or  equivalent  degree  in  Public 

Health. 
Doctor  of  Chiropractic  or  equivalent  degree. 
Doctoral  degree  of  Clinical  Psychology  or 

equivalent  degree. 
Master's  or  doctoral  degree  in  Health 

Administration. 
Master's  or  doctoral  degree  in  Audiology. 
Master's  or  doctoral  degree  in  Occupational 

Therapy. 
Master's  or  doctoral  degree  in  Physical 

Therapy. 
Master's  or  doctoral  degree  in  Physician 

Assistant 
Master's  or  doctoral  degree  in  Speech- 
Language  Pathology. 
***** 

4.  Section  60.11,  in  Subpart  C  is 
amended  by  adding  paragraphs  (a)(2)(x). 
(xi).  and  (xii)  to  read  as  follows: 

Subpart  C— The  Loan 

{60.11    Terms  of  repayment 

(a)  *  *  * 

(2)  *  *  * 

(x)  Council  on  Professional  Standards 
in  Speech-Language  Pathology  and 
Audiology. 

(xi)  Committee  on  Allied  Health 
Education  and  Accreditation  (for 
occupational  therapy  and  physician 
assistant). 

(xii)  Commission  of  Accreditation  in 
Education  of  the  American  Physical 
Therapy  Association. 


(5)  Section  60.50,  in  Subpart  E  is 
amended  by  revising  paragraph  (a)(1). 


and  by  adding  paragraphs  (a)(2)(ii)(L), 
(M),  and  (N)  to  read  as  follows: 

Subpart  E— The  School 

S  60.50    Which  schools  are  eligible  to  be 
HEAL  schools? 

(a)  *  *  * 

(l)(i)  If  the  school  is  not  an  allied 
health  school,  the  school  must  be  legally 
authorized  within  a  State  to  conduct  a 
course  of  study  leading  to  one  of  the 
following  degrees: 

Doctor  of  Medicine. 

Doctor  of  Osteopathic  Medicine. 

Doctor  of  Dentistry  or  equivalent  degree. 

Doctor  of  Veterinary  Medicine  or  equivalent 

degree. 
Doctor  of  Optometry  or  equivalent  degree. 
Doctor  of  Podiatric  Medicine  or  equivalent 

degree. 
Bachelor  or  Master  of  Science  in  Pharmacy  or 

equivalent  degree. 
Graduate  or  equivalent  degree  in  Public 

Health. 
Doctor  of  Chiropractic  or  equivalent  degree. 
Doctoral  degree  of  Clinical  Psychology  or 

equivalent  degree. 
Master's  or  doctoral  degree  in  Health 

Administration. 

(ii)  If  the  school  is  an  allied  health 
school,  it  must  be  a  program  in  a  public 
or  nonprofit  private  college  or  university 
which: 

(A)  Provides  a  program  of  education 
in  an  allied  health  discipline  eligible  to 
participate  in  the  HEAL  program  leading 
to  a  master's  or  doctoral  degree; 

(B)  Provides  training  for  not  less  than 
a  total  of  20  persons  in  the  graduate 
allied  health  discipline  eligible  to 
participate  in  the  HEAL  program; 

(C)  Includes  or  is  affiliated  with  a 
teaching  hospital;  and 

(D)  Is  legally  authorized  within  a  State 
to  conduct  a  course  of  study  leading  to 
one  of  the  following  degrees: 

Master's  or  doctoral  degree  in  Audiology. 

Master's  or  doctoral  degree  in  Occupational 
Therapy. 

Master's  or  doctoral  degree  in  Physical 
Therapy. 

Master's  or  doctoral  degree  in  Physician 
Assistant. 

Master's  or  doctoral  degree  in  Speech- 
Language  Pathology. 

(iii)  For  purposes  of  this  section,  the 
term  "State"  includes,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

(2)  *  *  * 


(ii)  •  *  * 

(L)  Council  on  Professional  Standards 
in  Speech-Language  Pathology  and 
Audiology. 

(M)  Committee  on  Allied  Health 
Education  and  Accreditation  (for 
occupational  therapy  and  physician 
assistant). 

(N)  Commission  of  Accreditation  in 
Education  of  the  American  Physical 
Therapy  Association. 

*  *  «  *  * 

|FR  Doc.  88-25697  Filed  11-4-88:  8:45  am] 

BILJJNG  CODE  4160-1S-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Insurance  Administration 

44  CFR  Part  67 

[Docket  No.  FEMA-6941) 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NHP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
John  L.  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
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1973  (Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own.  or  pursuant  to  pohcies 
established  by  other  Federal.  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement:  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.  O. 
12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Proposed  Base  (100- year)  Flood 
Elevations 


Source  o(  flooding  and  location 


COLORADO 


Eetaawtw  (loam).  JaNanon  County 
Upper  Sloans  Lake  Basm  Oainagemay: 
ApproKJinately   1.515  lee<  do«»ntksani  of  ma 

intarsection  o<  West  20th  Avanua  and  IngaM 

Street 

Approxiniately  80  feet  doxmslreafTi  ot  Ma  inlar- 

•action  o<  West  ZOth  Avenue  and  Jay  Street. . 
Appronmatety    50   leal   downstrearn    al 

^0t^  Avenue  and  Pierce  Streat....- 

Appronmately   650    feel    upstrewn    o< 

Straet _ 

•tape  are  avalaMs  tor  revlaw  at  ttw  City  Ctertt's 
Office.  City  HaN.  5845  West  25th  Avenue. 
Edgewatar.  Gotorsdo  Send  conanenli  lo  Tlw 
Honorable  Kaith  Daly.  Mayo>.  Cay  ot 
Edgewatar.  Qty  Halt.  5845  Weai  25m  Avenue. 
Edgewater.  Colorado  80214. 


#Oepth 
in  leel 
above 
grourxL 
*Elev». 
tion  n 

(NGVD) 


Gonnlaan  County  (unlncorporaled 

Tomcfii  Ovatr 

Al  confluence  with  Gunnison  River  _ 

Just  upstream  of  laidge  cmesinM  wtM«  is  tocat- 
ad  approximately  10.900  feel  above  •«  oon- 
fluence  »«m  Gunnson  River _.. 

Approximately  14.800  leel  upeaeem  of  bridge 
croasaig  that  is  located  approximately  10.900 
(eel  above  the  oonfluanca  with  Gunnison 

River _ 

Cunnisott  River 

At  McCabe  Bndge _... 

Approxiniately  2.550  feel  upetream  of  Fool- 
bndge _ _.._ 

Just  upstream  o(  the  wesSwund  lane  of  U.S. 
Route  50 _ 

At  confluence  ol  Antelope  Creak. 

Al  confluence  o«  Oliio  Ciesk_ 

Approximetely  SO  feat  upstream  of  State  Route 

135 _.._ _ 

f^onh  Fork  Gurwmon  River 

Just  upstream  of  the  Delta  County  Lme 

Appronfnately  4.52S  feet  downstream  of  Som- 
erset Bridge 

Approximately  1.570  feet  upstraam  of  Soawiset 
Brxige _ 

Mape  are  avaHaMa  lor  review  at  ma  Office  ol 
County  Planning.  200  East  Wginia  Avenue. 
Gunnison.  Colorada  Send  commenta  to  Tfie 
Honorable  David  Lamsdorf.  Oiairman.  Gunnison 
County  Board  ol  Commosionen,  200  East  Vb- 
ginia  Avenue,  Gunniaon,  Colorado  81230. 

Sedgwick  (lownl.  Sadgwicli  County 

South  Plane  River 

Approximately  800  leet  upstream  of  Stale  High- 
way 59 ._ 

Approximately  3.600  feet  upstream  of  Stale 
Highway  58._ _.... 

Mape  are  avaMebla  tor  review  at  the  City  Ol- 
fices.  Oty  Hall.  22  McKmstry  Avenue.  Sedgwick 
County  Please  serxl  comments  lo  The  Horxva- 
We  Robert  Saya.  Mayor.  City  of  Sedgwick.  PO. 
Box  #27.  22  UcKinstry  Avenue.  Sedgwick.  Col- 
orado 80749 


•5333 
•5351 
'5384 

•5409 


IDAHO 


Olennc  Fetly  (cMyt,  Ehnora  County 

Little  Canyon  Oaek: 
Approximately  2.800  leal  downetrewa  of  Boae 

Street _ _ 

Approximately  225  leal  downskeMw  ol  Boise 

Street 

Approximately    100    leet    downstream    of    the 

Umon  Pacific  Railroad  Bndge 

Approximately    175    leet    upstream    of    Frst 

Avenue 

Approximately    1.200    leet    upstream    of    U.S. 

Highway  20  A  30 


•7602 
•7637 

•7666 

•7571 

•7600 

•7646 
•7682 
•7729 

•7763 

•5898 

•5955 

•6020 


•3581 
•3585 


•2534 


•2543 


•2552 


•2560 


•2582 


Source  of  Koodmg  and  location 


Mape  era  avallaMa  for  ravlaw  at  Oty  KM.  204 
E  Second  AVenue,  Glenns  Feny.  Maho  Send 
comments  to  TTie  Honorable  Cteyle  Meaieily. 
Mayor.  City  of  Gleono  Ferry.  Box  910.  Glenns 
Ferry.  Idaho  83623. 


Nexperce  (dty)^  Laaila  County 

Long  Hollow  Creek 
Approximately   1.180  feet  downstream  of  4m 

Avenue 

At  Fifm  Avenue „ 

Approximately    250    feel    upstream    of    Mi«ile 

Street 

Mapa  are  ivateMa  tor  ravlaai  at  CMy  Hrt.  502 
Film  Straet.  Nezperce,  Uaho.  Send  comments 
to  The  Honorable  Jerry  Elven.  Mayor.  City  of 
Nezperce.  City  HaM,  502  Film  Streal.  Nezperce. 
Idaho  83543 


#Depth 
nieel 
alx>ve 

ground 

'Eleva- 
tion n 
leet 

(NGVDI 


•3199 
•3203 


*3208 


lUJNOIS 


Sakita  Marie  (vmaga),  Jaaper  County 
Emlianaa  Rner 
^txxA  2  0  mHes  downstream  of  County  Route  9.. 
About  1300  leet  upstream  ol  County  RouM  9...._ 

Mapa  avaaaMa  lor  kiapactlon  at  the  Poat  OMca, 
Samta  Mane.  Winois.  Send  cormieiils  to  The 
Honorable  Edwan)  R.  Stone,  vaaga  PremOai*. 
Village  of  Santa.  Mane.  PC  Box  57.  Same 
Mane.  INkxm  62459-0057 


IOWA 


WUNamaburg  (cfly).  Iowa  Cowily 

Okl  Mans  Creek: 

About  12  miles  downstream  of  State  Street 

Alxxjt  0  75  miles  upstream  of  Highland  Street 

Mapa  avallalili  tor  kiapacthin  at  Qty  Hrt.  210 
West  State.  WiRianisburg.  towa.  Send  com- 
ments to  The  Honorable  Terrence  Stone. 
Mayor.  Oty  of  WiHiamaburg.  City  Hai,  210  «Veal 
State.  WUIiamsburg,  towa  52361. 


KANSAS 


Arlngton  (clly).  Reno  County 

North  Fork  Sirviescha  River 

About  0  96  mle  downstream  ol  Main  Street 

Just  downstream  ol  State  Higtiway  61 

Just  upetream  of  the  SL  Louis  Southweatem 

Railway _ 

Just  upstream  of  Sego  Road. 


•471 
•474 


•754 
•766 


Mapa  avallaMa  lor  toapacHow  at  Qty  Oftioes. 
Arlmgton.  Kansas  Send  comments  to  Ttie  Horv 
orable  Donald  Moore.  Mayor,  City  of  Arlington. 
PO  Box  377,  Arlington.  Kansas  67514 


Pretty  Prakle  (dty),  Reno  County 

Smools  Creek: 

Just  upstream  ot  Pretty  Frame  Road 

Just  downstream  ol  Dean  Road „ 

Smools  Oeek  Tnbutary 

Just  downstream  of  Mam  Street 

Just  downstream  of  Pretty  Frame  Road 

Mapa  avaNaMa  for  Inapaetlon  at  City  Offices. 
105  Plum  Street  Pretty  Prsine.  Kansas  Send 
comments  to  The  HorKvat>le  Enc  J.  Zachahas. 
Mayor.  City  of  Pretty  Prairie,  Qty  Offices,  105 
Plum  Street  Pretty  Prwie.  Kansas  67570. 


South  Hutchkuon  (clly),  Reno  County 
Arkansas  Rner 
About    500    leet    downstream    of    AlcNson. 

Topoka.  snd  Santa  Fe  Railway _ 

About  900  leel  upstream  ol  Atchison.  Topeka. 
and  Santa  Fe  Railway 


Mapa  avallaMa  for  Inapaetlon  at  CHy  Offk»s,  2 
Soum  Mam  street  South  Hutchinson.  Kanaaa. 
Send  comments  to  The  Hortor^ile  Erwin 
Leeper.  Mayor.  Oty  ol  Sou*  Hutcfwison.  2 
Soum  Mam  Street  Soum  Hutchinson.  Kansas 
67505 


•1564 
•1573 


'1586 
*1S86 


'1562 
•156S 


'156a 
•1562 


•1535 
•1538 
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Turon  (cttyji  Rano  County 

Silver  Creek  Tributary: 

About  1660  leel  upstream  of  Brownlee  Road 

About  2450  feet  upstream  of  Brownlee  Road 

Mapa  avaflaMa  for  Inapaetlon  at  Qty  HA 
Turon.  Kansas.  Send  (Xjnmiwils  to  The  Honora- 
ble Vemon  Barr.  Mayor.  Clly  ol  Tuion.  CKy  Hal. 
P.O.  Box  366,  Turon.  Kanaas  67583. 


•1742 
•1745 


MAINE 

MNMnockal  (toam).  Panobaeot  County 

Utlltnocket  Stream: 
Approximately  ISO  feat  downstraara  ol  (Manila 

Street  bridge 

At  upstream  corporate  limits. 

L  We  Smith  Brook: 

At  confluance  wrth  MiWiiocket  Stream 

At  upstream  corporate  Limita 

I  edge  Cut  Brook- 

At  confkjance  wim  Utile  Sm«h  Brook  .._ _ 

Al  upstream  cotpmato  Irnits _ 

Mapa  avaHable  tor  Inapaetlon  at  the  Planning 
Department  Town  Hal,  Millinocket.  Mame. 

Send  comments  to  The  Honorable  WOism  Ayauik, 
Chairman  of  the  Town  ol  Millmocket  Board  of 
Seiectmenl  Penobscot  County.  PO  Box  959. 
MilHnocKet  Mame  04462. 


MASSACHUSETTS 


CheatarfleM  (loam),  Hampahira  County 
WestheU  Rkrer 

At  downskeam  corporato  limits 

Approximately  0  53  mies  upatraam  of 

ance  of  Jewel  Brook 


Mapa  avallaMa  Mr  kiapaedew  al  the  Town  Sa- 
lacanen's  Office.  Town  Otfica  Bukkng,  Chester- 
field. Massachuaetla. 

Send  comments  to  The  Hoixirable  Anhiv  SnMh. 
Chairman  ol  Via  Board  ol  SulsUmaii.  Hamp- 
shire County.  Town  OMce  BuMtog.  P.O.  Boa  3. 
QieslerfiaM.  Massachusetts  01012. 


Nortfipon  (vMaga),  Leelanau  County 

Northport  Creek: 
At  mouth _ 


Just  downstream  of  Pond  Street .. 

Just  upstream  ol  Pcvi  Slieat _ 

Just  downstream  of  Third  Street . 
Just  upstream  of  Third  Street 


Atiout  500  leet  u(»tream  ol  Thud  Street __ 

Northpon  Bay:  Atong  shorelme 

Mapa  avaHaUa  tor  Inapaetlon  at  the  VWaga  KaA. 

1 18  West  Nagomabs.  Nortl^xxt.  Michigan. 
Send   comments   to   The   Hunoiat)te   Edward   S. 

Remsch.  Village  President  VAege  ol  NorViport. 

Village  Hail.  Box  336.  118  Weal  Nagomaba. 

Northpon.  Michigan  49670. 


Solo  (toawiaWpl,  WaaManaw  County 

Honey  Creek 

At  mourn _ 

About  085  mile  upstream  ol  Liberty  Road 

Honey  Creek  Thtulary  1: 

At  mouth 

Alxxjt  550  leet  upstream  of  Jackson  Road _ 

Honey  Creek  Trt)iMry2: 

At  mouth _.. 

About  200  laat  downstream  of  Private  Onvo 

Honey  Creek  Tntxjtary  3: 

At  mourn 

About  2.170  leel  upalraam  ol  Honey  Run  Dnvo 
Mapa  avaHabie  for  kispeetlon  at  tfie  Townsh0 

Han.   827   Ktorm  Zeeb.   Ann  Artxv.   Michigan 

Send  comments  to  The  Horxxable  Ricfiard  A 
DeLong.  Supervisor.  Townsfnp  of  Soo.  Towrv 
ship  Hall.  827  Norm  Zeeb.  Ann  Aibor.  Michigan 
48103 


'346 
•354 


•352 
•364 


•362 

•404 


•etc 

•897 


•584 
•583 

•588 
•598 
••12 
••12 
•584 


'808 
•903 


•852 
•867 


••62 

•876 


•876 
•800 


Source  ol  Itoodkigand  tocaton 


MONTANA 


I  «c«y)k  RawaN  County 

Bitterrool  River 

Just  upstaam  of  US  Route  93 _ 

Approiuwataly  4.960  laat  downttaaw  d  Waal 
Bndge  ftaad 


At  the  Cownalus  Canal  haadgala  tocatad  ap- 
proximately 1,750  leet  downstream  ol  Waal 
Bndge  Road 


Approximately  4.250  leel  upstravn  of  Wa« 
Bndge  Road 


Mapa  ava»abla  lor  ravlaw  at  tlia  Hamilton  City 
Office.  Oty  HaR.  175  Soum  3rd  Street  Hami- 
lort  Montana. 

Send  comments  to  TTie  Honorable  James  Whk- 
tock.  Mayor.  CHy  of  Hamilton.  175  South  3rd 
Street  Hamilton.  Montana  59640. 


NEWNAMPSHIRC 


OMor6  (toam).  Baflmap  County 

Cunstock  Brook: 

At  upstream  skis  ol  State  Route  tIB 

ApproximaMly  2.050  laat  i<ia»eam  of  Ahrah 

WilaonRoad _ _ :_ 

Gunatock  Bnx*  Trtiulary: 

At  confkianoe  wrth  Gunatock  Brook 


Approximately    175    feet    upstream    of    State 

Route  11B 

Lake  Wkvupeeeukee:  Entire  shorefkie  wilfwi  com- 
muniy _ 


or  kiapacHon  al  the  Town 
Office.  68  Belknap  Mountain  Road,  Gilfard.  New 
Hampshire. 
Serxl  comments  to  The  Honorable  David  R. 
Caron,  AJiiMiiakator  ol  the  Town  of  Gitlord, 
Belknap  County,  88  Detuiap  Mountam  Road, 
GiHord.  New  Hampshre  03246. 


Coaymana  (town).  Aftany  County 
Coeymans  Creek 

Al  CONRAIL  cuNart 

Al  upstream  corporate  Imits 

Feun  Spruyt 

Al  downOeam  corporate  Imits 

Approximately  30  leel  duwnelioam  of  Coui*y 

Route  301  culMrt _ 

At  upstream  sate  at  Biats  Road  culvetl 

Approximately  0.5  irate  upatieaiii  of  Biers  Road 

culvert _ _ _._ 

Approximately  1.0  into  I4)stream  tt  Bmn  Road 

culven 

Harmacroa  Creek 

At  downskeam  corporate  limits  

Approximately  100  leet  upstream  ol  the  krst 

crossing  ol  State  Route  143 _ 

At  upstream  SNte  of  County  Route  106 

At  upstream  side  of  second  cros&mg  of  Slate 

Route  143 _ 

Approximately  1.1  mles  upaHuaiii  of  upskeam 

State  Route  143  Cfoaamg _... 

At  upstream  sida  of  krsi  crossing  oi  County 

Route  1 1 1 - 

At  upstream  side  of  second  cioaajng  ol  CoiMy 

Route  1 1 1 

Approximately  990  feet   downstream  ol  Vwd 

crossing  of  County  RouM  111 _ 

At  Alcove  Reserves  Dem 

Hudson  River 

Al  downskeam  corporate  IknUs „ 

AT  upstream  coiporate  lania 

Mapa  avaMaMa  tor  kwpaetkxi  at  the  Supervi- 
aor's  Offica,  RusaeN  Skeet  Ravens.  New  York 
Send  commente  to  The  Honorabto  Wmlhrop  Irwin. 
Supervisor  of  lite  Town  of  Coeymans.  Albany 
County.  Superwsor's  Ofhce.  Russell  Skeet 
Ravena.  New  York  12143 

Waataito  (loamk  Aaiany  County 
Basic  Creek: 

At  corporate  Imits -. 

At  ut»lream  side  of  County  RouM  1.... _ 


fOepth 
In  Mel 
ttxrre 
VOUkA. 
'Eteva- 


(NGVD) 


•3.514 
•3.531 

•3.540 
•3.558 


•508 

•749 
•518 
•537 
•506 


•Tt 

••s 

•408 

•428 

•457 

'400 

•531 

•308 

•326 
•354 

•396 

•450 

•504 

•549 

'570 
•621 

•16 

•18 


•787 
•1,145 


fOepm 

m  Mel 

above 

Sourcv  o(  AoodInQ  and  looion 

ground. 
'EWva- 

fcon  n 

teal 

(NOVO) 

AppvoumaMy  330  twt  dovwvkwn  of  SMi 

RouM  m 

•1J58 

eigMmHe  Creek. 

•961 

At  upstrewi  side  ol  Forat  County  Route  402 

fflTMIfVI 

•1  184 

Approxanawiy  1.730  leet  upstream  ol  me  mm 

County  Route  402  crossing 

•1.267 

Hannacroia  Creek 

•627 

Al  upatraaam  site  ol  Tan  HafeMr  Road 

••10 

At  nfsli ffum  ""'!■"■■*■  ■■•■^t 

•886 

Mapa  i  innili  kar  kiapactton  al  ffw  Town  HA 

WSSMnOt  Nw  TOflL 

Sand  oomraants  to  TTw  Honor^ite  Richard  Rapp, 

Supervisor  of  the  Town  ol  Westerto.  Atisny 

Coimty.  Box  146.  Westerto.  New  York  12193. 

OREOON 

Crook  County  (unktcorporatad  araaa| 

Crooked  River 

confluance  wim  Ochoco  Craek 

•2.829 

Appronmately     1.000     Mat     downatraam     of 

Oc*<oco  1  <*ifmmf  4i 

•2348 

Approxknalely  325  Isel  ivskeam  of  Ochoco 

Highw%  41              

•2.850 

Approxanately  1.300  Mat  Mpakaawi  ol  •«  es»- 

Itoenoawim  the  Junpar  Canyon  Cenakudad 

Chapriei                     

•2.862 

Ochoco  Creek 

Al  the  conlkienoa  wWi  Crookad  Rwar  _ 

•2331 

Street _   .- 

•2J62 

At  Comballal  Road  . . . 

•2384 

AppRxmately  90  Mel  downstreaiB  ol  ••  oon- 

•2  923 

Approxanalely  SO  Mel  i<)atreem  ol  Wayland 

Road                                                 

•3.001 

Mapa  are   1 1  ilHili   tar  rsstna  al  »a  Creok 

County  Cotrtnuae,  300  Eaal  TTwd.  Piine<Ma. 

Oregon. 

Send  commente  to  The  ftonoraMa  Dkk  Hoppea. 

ers.  Crook  County  Courthouse.  300  Eaal  Tlwd, 

Pnnevike.  Oregon  07754 

¥filk3w  Creek 

•2:229 

ington  Norttwm  Raikoad __.         j 

"2231 

Approximalely  1.350  Mel  i^jakaam  ol  C  Saeat._. 

•2.2S2 

•2.254 

Approxmately  3.000  Mel  upakeam  ol  C  Skwat  . 

•2.261 

Approximaleir  40  feel  duwnakeam  ol  McTag- 

gert  Fload 

•2.268 

•2.297 

2.000   Met    aouM   of   me   mterseckon   &I    •» 

#1 

County    Courthouse.    657    C    Street    Madras. 

Oregon. 

Send    comments    to    The    HunuistiM    Heractial 

Read.  Judge.  Jeffeiaon  Cotmty.  Cmmly  Cowt- 

house.  657  C  Street  Madras.  Oregon  97741. 

PrvwvHM  (uly)i  Crook  vounfy 

Crooked  River 

Approximately  950  feet  Juwiakeaiii  of  Ochooo 

Highway  41 

•2.848 

Approximatefy  325  teat  upskeam  of  Ochooo 

•2350 

Highway  41 

•2,656 

Ochoco  Creek: 

Road 

•2.646 

•2.867 

r  I 
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1 

#Depth 
m  feel 
above 

Soum  ol  flooding  and  locanon 

ground 
'Eleva- 
tion m 
feel 
(NGVD) 

Just  downstream  of  Combsftat  Road 

"2,884 

400 

East  TfKfd.  Pnnewlle.  Oregon. 
Send  comments  to  the  HonofaOie  Wallace  Boe. 
Mayor.  City  of  Pnneville.  400  East  Third.  Pnne- 
ville.  Oregon  97764 


Wheator  County  (unincorporated  areas) 
Br-dga  Croak: 
Appronmatety   1,400  feet  downstream  of   Ihe 

downstream  crossing  of  US  Higtiway  26 

Aporoximatety   1.500  feel  downstream  of  the 

upstream  crossing  of  U.S  Highway  28 

At  western  corporate  limits  of  the  City  of  l*tch- 

ell 

Keyes  Creek: 
Apcronmatety    500    feel    upstream   of    Prairie 

Road 

Appronmatety   1.S0O  feet  upstream  of  Prairie 

Road 

Map*  are  availabto  (or  review  at  the  Wheeler 
County  Courthouse.  Fourth  and  Adams  Streets. 
Fossil,  Oregon. 

Send  comments  to  Judge  Albert  Lee  Hoover. 
Wheeler  County  Courttxxise.  Fourth  and  Adams 
Streets.  Fossil.  Oregon  97830 

PENNSYLVANIA 

DeN  (townaMp),  CtearflaM  County 

West  Bmncfi  Susquehanna  River 
Approximately  4  mle  downstream  of  Mahaffey 

(Borough)  corporate  limits 

Approximately    1.500   feat   upstream   of   State 

Highway  322 

Chaet  Creek: 
At  confluence  with  West  Branch  Susquehanna 

River 

Approxirnalely  1,250  (eel  upstream  of  T  324 

Bear  Run: 
At  confluence  with  West  Branch  Susquehanna 

River 

Approximately    1.140   (eel   upstream   of   State 

Highway  36 

Maps  avaiaMe  (or  knpection  at  the  home  of 
Twila  Peterson,  Tonmship  Secretary.  RD  1, 
Mahaffey,  Pennsylvania. 
Seiv)  comments  to  The  Honorable  Lynn  Bouch, 
Chairman  of  Itie  Township  of  Ben  Board  of 
Supervisors.  Clearfield  County,  R,D  I,  k^ahat- 
fey.  Pennsylvania  15757 


Berwlch  (iMrough),  Cofumbla  County 

Sosgijehanna  Rrver: 

At  dowr>stream  corpofate  limils _ 

At  upstream  corporate  limits 

Cast  Brancti  Bnar  Creek: 

At  downstream  corporate  limits 

At  North  Wanen  Street 

At  approximately  0  1 4  mile  upstream  from  up- 
stream corporate  limits 

Gten  Brook: 

Al  downstream  corporate  limits  

At  approximately  160  feet  upstream  from  up- 
stream corporate  lnTMts 

Map*  available  (or  Inapectlon  at  the  Municipal 

Building.  344  Marttet  Street  Berwick.  Pennsyl- 
vania. 

Send  comments  to  The  HorxKaWe  KifV  Bower, 
President  of  the  Borough  of  Benxicli  Coondi. 
Columbia  County.  344  MarKat  Street.  Berwicfc, 
Pennsylvania  18603. 


Coabnont  (borough),  Huntingdon  County 

Sfvup  Run: 
Approximately  1,530  feet  downstream  of  Slate 

Route  913 

Approximalety  640  feet  upstream  of  conflueiKe 

with  unnamed  tributary  to  Shoup  Run 

Coal  Bank  Run: 

At  conlluerxw  with  Shoup  Run 

Approximately    30    feet    upstream    of    Watson 

Street  culvert 

Unnamed  Tnbutary  to  Sfnup  Run: 
Al  confluence  with  Shoup  Run 


•2,581 
•2.650 

•2,710 

•2.861 
•2.895 


•1,262 
•1^97 


•1,271 
•1.276 


•1.290 
•1.322 


•493 
•50C 

•SIC 
•531 

•534 

•54£ 

•587 


•1,06S 

•1.12-1 
•1.091- 

•i,iie 

•1.113 


Source  o<  flooding  and  location 


Approximately    445    feel    upstream    of    State 
Route  913  culvert 


Maps  avaHaMa  (or  Inapactlon  at  the  CoalmonI 
Borough  Building,  Schell  Street  Coalmont 
Pennsylvania. 

Send  comments  to  The  Honorable  S  Gene  Bus- 
sard.  President  of  the  Borough  of  Coalmon* 
Council.  Huntingdon  County.  RD  1,  Saxton, 
Pennsylvania  16678 


Fishing  Creek  (township),  CofumMa  County 

F:sf>ing  Creek. 

Approximately  500  feet  downstream  of  down- 
stream corporate  limrts 

Upstream  side  ol  LR   19067 

At  upstream  corporate  limits 

Huntinglon  Creek: 

Al  confluence  with  Fishmg  Creek 

Approximately  560  feet  upstream  of  MiM  Dam 

Map*  available  (or  Inspection  at  the  Township 
Building.  Route  47.  Penmytvama. 

Send  comments  to  The  Honorable  William  W. 
Beishline,  Chairman  of  Fishing  Creek  Board  ol 
Supervisors.  Columtjia  County.  R  0  #1.  Stillwa- 
ter, Pennsylvania  17678. 


Hastings  (borough),  Cambria  County 

Brubakar  Run. 

At  downstream  corporate  limrts 

At  upstream  corporate  limits „ - 

Unnamed  TrtMlary  to  Bnjbaker  Run: 

Al  confluence  with  Brubaiier  Run 

Approximately  720  feet  upstream  of  Laurel 
Drrve  

Map*  available  (or  Inspection  at  the  Hastings 
Municipal  Buildmg.  5th  Avenue,  Hastmgs,  Penn- 
sylvania 

Send  comments  to  The  Homraljle  Mary  Bakaiza, 
President  of  ttie  Borough  of  Hastir^gs  Council. 
Cambna  County,  P  O  Box  272.  Hasungs.  Penrv 
sylvania  16646 


Henderson  (township),  Huntingdon  County 

Juniata  River 

At  downstream  corporate  hmtts 

At  upstream  corporate  brmts 


Map*  available  (or  Inspection  at  the  residenca 
of  Ms  Carolynne  Wilson,  Townsn^)  Secretary, 
F.D    4.   Box   367A,   Huntingdon,   Pennsylvania. 

Send  comments  to  The  Honorable  William 
Snyder.  Chairman  of  the  Township  of  Hender- 
son Board  of  Supervisors.  Huntingdon  County, 
RD  3,  Box  223.  Huntingdon.  Pennsylvania 
16652 


Hopewell  (township),  Huntingdon  County 
StXHjp  Run. 

Downstream  corporate  limits 

Downstream  of  State  Route  913 

Upstream  corporate  limrts 

Maps  avallaMa  (or  Inapectlon  at  the  residenca 

of  Ms  SaHy  Giomesto.  Townshv  Secretary,  511 

10th  Street,  Saxton,  Pennsylvania. 

Serxl  comments  to  The  Honorable  Fred  Weaver, 
Chairman  of  the  Township  of  Hopewell  Board 
of  Supervisors,  Huntingdon  County.  Saxton, 
Pennsylvania  16678 


Howard  (Borough),  Centre  County 

Ljck  Run 
Approximately    500    feet    downstream    of    Mill 

Street 

Approximately  950  feet  upstream  of  CONRAIL  ... 


Maps  avallaMe  (or  kwpectlon  at  the  Borough 
Building.  Howard.  Pennsytvama. 

Send  comments  to  The  HorxxaMe  Philip  WincheN, 
President  of  the  Borough  of  Howard  Council, 
Centre  County.  R  D  1 .  Howard,  Pennsylvania 
16641. 


HfDeplh 
*i  leet 
above 
ground 
*Eleva- 
ton  in 
feet 
(NGVD) 


•1.142 


•607 
•662 
•723 

•625 

•697 


•1.704 
•1,746 


•1,712 
•1.737 


•599 
•618 


•828 
•881 
•903 


•672 
•703 


Source  of  tkxxkng  and  k>cation 


Howard  (Township),  Centra  County 

Lick  Run 
Approximately  1.150  feet  downstream  of  T-948 
Approximately  800  feet  upstream  of  T-948 

Maps  avaMalHa  (or  Inapectlon  at  the  Townshio 
Building,  Howard,  Pennsylvania,  please  contact 
Dan  Lyons  at  (814)  625-2728 

Send  comments  to  The  Honorable  Paul  J  Garo- 
ner.  Chairman  of  the  Township  of  Howar.l 
Board  of  Supervisors,  Centre  (bounty.  RD  1 
Box  369.  Howard,  Pennsylvania  16841 


Huston  (Townslilp),  ClesrfleM  County 

Bermen  Branch: 
Approximately    9  mile  downstream  of  conlli 

erx^e  with  Moose  Run 

Approximately  400  feet  upstream  of  confluence 

with  Mountain  Run 

IVdson  Run 

At  confluerKe  wrth  Bennett  Branch 

Approximately    400    leet    upstream    of    Stale 
Route  153 

Map*  avaRaMa  (or  ktapactlon  at  tt>e  home  c' 
Gail  Ann  Kalgren,  Township  Secretary,  R  D  1 
Box  4181.  Penfield.  Pennsylvania. 

Send  comments  to  The  Honorat)le  Clyde  Llewe 
lyn.  Chairman  of  the  Township  of  Huston  Boar  : 
of     Supervisors.    OearfieM    County.     Penfieki 
Pennsylvania  15649 


Hyndman  (Borough),  Bedford  County 

Wills  Creek 
Approximately    60    feet    downstream    o(    C&^ 

Transportation  Railroad  txidge  

Approximalely   50   leet   upstream   of   upslrear  < 

corporate  limits   

Approximalely  03  mile  upstream  of  upstrear 

corporate  Nmits 

Maps  avallabia  (or  Inapectkm  at  the  Hyndman 
Semor  Crtiien  Building.  Water  Street,  Hyndman, 
Pennsylvania. 

Send  comments  to  The  Honorable  Stanley  Robiiv 
son.  President  ol  the  Hyndman  Borough  (Coun- 
cil. Bedford  County,  Hyndman,  Pennsylvania 
15545 


Jackson  (Township),  Huntingdon  County 

Standing  Stone  Creek 
Approximalely  1.600  teel  downstream  of  State 

Routes  26  and  305 

Approximately    2.000    feet    upstream    o(    LR. 

31068  

Easi  Branch  Standing  Stone  Creek 
Approximately    100   feel   downstream   o(    LR. 

31056  

Approximately  900  feel  upstream  of  LR.  31056.. 

Maps  avallabia  (or  Inapactlon  at  the  residence 
ol  Leroy  J.  Koch,  Township  Secretary.  fl.O.  1, 
Box  456.  Petersburg,  Pennsylvania  16669 

Serx)  comments  to  The  Honoratjie  Ralph  M 
Weiler.  Cfiairman  of  the  Township  of  Jacksoi 
Board  of  Supennsors,  Huntngdon  County.  R  C 
1.  Petersburg.  Pennsylvania  16669 


Lawrence  (Township),  Cleameld  County 
Moose  Creek 

At  LR   17052 

Approximately    1,200    (eel    upstream    of    U.S. 

Route  322 

Montgomery  Creek: 

At  CSX  transportation 

Approximately  300  feet  upstream  of  T-506 

West  Branch  Susquehanna  Rrver 
Al   downstream   corporate   limrts   of   Clearfield 

Borough 

Al  upstream  corporate  limits  of  ClearfieM  Bor- 
ough   

Maps  avaltable  (or  Inapectlon  al  the  Township 
Building.  Cleartiekj.  Pennsylvania. 


HfDeplh 
in  leet 
above 

ground 

'Eleva- 
tion m 
leet 

(NGVD) 


•704 
•747 


•1^27 
•1,263 
•1.236 
•1,291 


•897 
•970 
•986 


•727 
•760 


•741 
•760 


•1,101 
•1,259 


•1.112 
•1.167 


•1.087 

•1.106 
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Source  of  flooding  and  kjcation 


Send  comments  to  The  Honorable  Daniel  Duck- 
ett  Chairman  of  the  Township  of  Lawrence 
Board  of  Supervisors,  Clewfield  County,  Box 
508,  Clearfield,  Pennsylvania  16830. 


Logan  (township),  HunC.ngdon  County 

Juniata  River 

At  confluence  of  Shaver  Crsok   

At  conlluooce  of  Frankstown  Branch  Jumata 

River 

Shaver  Creek    From  the  confluence  with  the 

Juniata  River  upstream  lor  approximalely  1 

mile  (backwdter  from  Jumaia  River)  ....„ _ 

Little  Jumata  Rrver 
Al  confluerlce  with  Frankstown  Branch  Juniata 

River  and  Juniata  River 

At  upstream  corporate  limits  

Maps  avallaMe  (or  Inapectkm  at  the  residerKe 
of  Mrs  Peggy  L  Harman.  Township  Secretary, 
R  D   1 .  Box  366.  Alexandna.  Pennsylvania. 

Send  comments  to  The  Honorable  Charles  R. 
Metz.  Chairman  ol  the  Township  of  Logan 
Board  ol  Supervisors.  Huntingdon  County  R  D. 
1.  Alexandna  Pennsylvania  16611 


Madlslon  (township),  Columbia  County 

Little  Fishmg  Creek: 

Downstream  corporate  limits 

Upstream  corporal*  limits 


Maps  available  (or  Inspection  at  the  Townsh«i 
BuMng,  Route  254.  Jerseytown,  Pennsylvania. 

Send  comments  to  The  Honorable  Dayton  W 
Hess.  Chairman  of  the  Township  of  Madison 
Board  ol  Supervisors.  Columbia  County.  RD 
#9,  Box  316,  Bkxxnsburg.  Pennsylvania  17815 


Petersburg  (l>orough),  Huntingdon  County 

Shaver  Creek 

Downstream  corporate  tonrts 

Upstream  coiporate  limits _ 


Maps  availabi*  (or  Inapectlon  at  the  Petersburg 

Borough  Building,  Washington  Street,  Peters- 
burg. Pennsylvana. 
Send  comments  to  The  Honorable  Guy  C.  Og^. 
Jr .  President  ol  the  Borough  of  Petersburg 
CouncH,  Huntingdon  County.  P  O  Box  34.  Pe- 
tersburg. Pennsylvania  16669 


Pka  (township),  Clearfield  County 

Anderson  Creek: 

Approximately  33  mile  downstream  from  dowrv 
stream  corporate  kmrts 

Approximately  25  mile  upstream  from  T-206 

Maps  available  (or  hiapactlon  at  the  Township 

BuMmg,  Route  879,  Curwensville,  Pennsylvania. 
Send    comments    to    The    Honorable    Charles 

Walker,    Chairman    of   Ifie    Township   of    Pike 

Board  of  Supervisors,  ClearfieM  County.   P.O. 

Box  219.  CunransvUle.  Pennsylvania  16833. 


Quemahonlng  (township),  Somerset  County 
Stony  Creek  River 

Al  downstream  corporate  limits 

Approximately  300  feet  upstream  of  most  up- 
stream crossing  of  T-666 

Maps  avallaMe  (or  Inapectlon  at  the  townsh«)  of 

Ouemahoning.  Somerset  County.  Pennsylvania. 

Send  comments  to  The  Horxxsbia  Samuel  F 
Doma.  Chairman  of  the  Township  of  Ouema- 
honmg  Board  of  Supervisors.  Somerset  County, 
R  D.  2.  Box  3,  Stoystown,  Pennsylvania  15563 

SMrley  (township),  Huntingdon  County 

Juniata  River 

At  downstream  corporate  Units 

At  upstream  corporate  Imits „_.. 

Aughmct  Creek: 

Approximately  1.8  miles  downstream  of  US. 
ftoute  522 _ 


#  Depth 
m  feet 
above 
ground. 
^Eleva- 
lionn 
(eel 
(NGVD) 


•675 
•679 

•675 


•679 

•702 


•551 
•632 


•675 
•675 


•1,161 
'1,199 


•1,543 

•1.776 


•541 
•55« 


*S«0 


Source  of  Ikxxtng  and  location 


Approximately  350  feet  upstream  of  US  Route 

522   


Maps  BvalabI*  (or  Inspection  at  the  Shirlay 
Township  Buikjing,  Route  522.  Mt  Umon.  Penrt- 
Sylvania. 

Send  comment  to  The  Honorable  John  H 
McGsrvey.  Chairman  of  the  Township  ol  Shvley 
Board  of  Supervisors.  Huntingdon  County,  RD. 
1,  Box  116.  Srurleysburg,  Pennsylvania  17260. 


Spangler  (borough),  Cambria  County 

West  Branch  Susquehanna  River 

At  downstreaTi  corporate  limits  : 

At  upstream  corporate  hrrvts 

Fo»  Run: 

At  confluence  with  West  Branch  Susquehanna 
River 

At  upstream  corporate  lirTila 

Browns  Run: 

Al  confluence  with  West  Branch  Susquehanna 
River 

At  upstream  corporate  limits 

Maps  tvallabi*  (or  inspection  at  the  Borough 

Garage.  Spangler.  Pennsylvania 

Send  comments  to  Tt»  Honorable  Wiltiam  C. 
Young.  Spangler  Borough  Counalman.  Camtxia 
County.  21  North  Crawford  Averxie.  Box  103, 
Spangler.  PennsyVama  15775. 


StHlwatsr  (txtrough),  Coktmbia  County 

Fishing  Creek: 

At  most  downstream  corporate  llmfti 

At  most  upstream  corporate  kmits .... 

Raven  Creak: 

At  confluence  wrth  Fishing  Creek „.„_ 

At  i<)straam  corporate  tmits. -_— 


IT  Inapectlon  at  the  Borough 
Buidmg,  k«cHenry  Street  Stillwater.  Pennsylva- 
nia 

Send  commenu  to  The  Honorable  John  S.  Kin*, 
Jr.,  PresKlenl  of  th*  Borough  of  Stillwater  Coun- 
cil, CokamtM  County,  Box  23.  Stillwater.  Penn- 
sylvania 17878 


Todd  (lownahip),  Huntingdon  County 
Yellow  Brancti 

Al  confhierwB  with  Great  Trough  Creek _... 

Approximately  0.2  mil*  cpstream  of  State  High- 
way 994 _.... 

Unnamed  Tntulary  k?  Grea'  Trough  Creek: 

At  confhieix»  wrth  Great  Trough  Creek 

Approximately    0.3    mle    upstream    of    County 
Road 


Maps  avaaaM*  for  kMpactkm  at  the  residenoe 
of  Ctair  C.  Rickabaugh.  R.D.,  Todd.  Pennsykr*- 
na. 

Send  UKiiiiieiila  to  The  Honorable  Jofm  M 
La*(1*r,  Ch*irTn*n  of  Vw  Township  of  Todd 
Board  of  St^iervnors,  Huntingdon  County.  Box 
8A.  Robertadale.  Pennsylvana  16674. 


Washington  (townaMp),  Cambria  County 

Bear  Rock  Run- 

At  downstream  corporate  limits  

Approximately  860  leet  upstream  of  the  confkt- 
enca  of  Burgoon  Run „ 

Burgoon  Run: 

At  the  conftuerx:e  with  Boar  Rock  Run 

Approximately  1.100  feel  upstream  of  the  corv 
fluorKe  wrth  Bear  Hock  Hun 

Map*  avaMabl*  (or  lnap*cKow  at  th*  Township 
Buidmg,  Jones  Street.  Extension,  UHy.  Permsyl- 
vania. 

Send  commerrts  to  The  Honorable  Earl  Smittt 
Supervisor  of  the  Towrwhip  of  Wasfwigton, 
Camtxia  County.  R  D  1 .  Box  736.  Lilly.  Pennsyl- 
vania 15936. 


W—tomr  (borough),  CtaartMd  County 
Chest  Creek: 
At  down»>»«m  corporal*  limils 


#Deplh 
m  leet 
above 
ground 
'Etova- 


(NGVO) 


•1.448 
•1,461 


•1.475 
•1,521 


•1,461 
•1.472 


•«65 
•718 

•689 

•712 


•1,521 
•1,537 
SI. 123 
•1,126 


•1.935 
•1.980 
•1.966 
•1.990 


•1.349 


Source  of  flooding  and  kxabon 


Approximately  250  feel  upstrea.ii  of  CX5NP.AIL ... 
Mapa  •vallabl*  (or  kiapecbon  al  Itie  Borough 

Buildirig,  Wtslover.  Peruisy»var»a. 
Send  comments  to  The  HonorabI*  CWIon  Nevltog. 

Mayor  o«  the  Borough  of  Wastover,  Clearl«k! 

County.  Westover.  Penrsylvaria  16692 


TEXAS 


Trophy  dub  (town).  Oenton  County 

UarshaH  Branch: 

At  downstream  corporate  knits 

Downstream  side  of  Sute  Rout*  114 

Irtdian  Creek 

Al  downstream  corporaSe  kmrts 


Approximately  730  leet  upatream  of  Greenleal 
Drive _.. 


Maps  avallaMe  (or  ln*pM«an  at  100  Muncvtf 

Drive.  Trophy  Ckjb.  Texas. 
Send   commerrts   to   The   Honorable   James   P 
Carter,    Mayor   of   the   Town   of   Trophy   Ckjb, 
Denton   County.    100   Municipal   Dnve,   Trophy 
Ckib.  Texas  75060. 


Caroln*  County,  (unincorporated  areas) 
Maltapon  River 
Approximately  9.4  mtot  downstream  of  Stats 

Floute647 

At  confluence  wrth  the  Matta  River  and  Pom 

River _ _ 

Uatta  River 

At  confkience  wrth  the  Pors  River 

At  State  Road  632 _ 

Pan  River 

Al  confkience  wrth  the  Matta  River 

Approximately  375  leei  i^istrsam  of  Stale  Road 

606 

North  Anna  River 

At  confKierK*  wrth  Pamunkey  River 

Approximately  3  4  mles  upstream  of  US  (VxHe 


•t  Ih*  County 
Planning  DepartmerM,  109B  Enns  Street  Bond- 
ing G'een.  Virginia 
Send  comments  to  The  Honorable  John  A  Ana- 
VHX).  Adrnmotrator  of  the  Courrty  of  Carokne 
Carokne  County.  Oxjnty  Courthouse,  Bowknq 
Green.  Virgmis  224?'' 

WEST  VmCINM 


Franklin  (town),  PandMon  f^ounty 

South  Branch  Potomac  River 
Aporoximatety    1.500'    *es1    of    mtersedion   ol 

Meadow  Lane  and  South  Branch  Street 

Aporokimately  100'  east  of  vitersecton  of  South 

Branch  Street  and  MiC  Road 


Map*  ava«aMa  (or  kwpaction  at  the  Tswn  Hal. 
Fianklm.  West  Virgna. 

Send  commerrts  to  The  Honorable  Bruce  Minor, 
Mdvor  of  the  Town  of  Frankka  Perv4e1on 
County   Box  483,  Frankkn,  West  Vir^na  26807. 


Grant  County  (unincorporated  are**) 
South  Branch  Potomac  River 
Approximately  2.000  feet  downstream  of  conflu- 

e.-ice  ol  Mill  Creek 

Approximately  29  miles  upstream  of  the  town 

of  PeterstMjrg  corporate  kmrts. 

Map*  availabi*  (or  ln*p*c(lon  at  th*  County 
Assessors  Office.  County  Counhouse.  5  Higfv 
land  Avenue.  Petersbur;^  West  Vvgna. 
SeiK)  comments  to  Th*  Homrabl*  Paukn*  B. 
Hyre.  PresKlerrt  of  tie  Gram  County  Comnm- 
snn.  5  Highland  Av*nu*,  Pelerstxjrg.  West  Vir- 
Vnia  26847 


PwtdMon  County  (unlncorporfd  ar***) 

South  Branch  Potomac  River 
Approximately  1.1(X>'  downstream  of  US  Route 


33. 


♦  Depth 
m  leet 


grptfid- 
'Etov^ 


(NGVD) 


•1.359 


•564 

•506 

•576 
•600 


•52 

•120 

•120 
•137 

•120 

•128 

•61 

•103 


•1.682 
•1.692 


•923 
•969 


•1.647 


44920 Federal  Regiater  /  Vol.  53.  No.  215  /  Monday.  November  7.  1988  /  Proposed  Rules 


Source  of  flooding  and  location 


Approximately  2.4  mtos  upstream  o(  US  Route 
33 


Map*  avaHabto  for  Inapectlon  at  tt<e  County 
Ctarli's  Office,  County  CourtNxise.  Franklin, 
West  Virginia. 

Send  comments  to  Trie  Honorable  Harold  L. 
IMIer,  President  o<  ttw  Pendteton  County  Com- 
mission. PerxHeton  County,  PO.  Box  187. 
Franklin.  West  Virginia  26807 

Petersburg  (dty),  QranI  County 

Soutfi  Brandt  Potomac  River 
Approximalely   0  7   mile   downstream   of   U  S. 

Route  220 

Approximately  1  3  miles  upstream  ol  US  Route 

220 


at  the  City  Office. 
23  Virginia  Avenue,  Petersburg.  West  Virginia. 


#Depth 
in  feet 
above 
ground. 
'Eleva- 
tioo  in 
foot 
(NGVD) 


•1.715 


•926 
•955 


Source  of  flooding  and  tocation 

#Dep<h 
in  feel 
above 
ground. 
"Eleva- 
lionin 
teel 
(NGVO) 

Send  comments  to  Tfie  Honorable  Arlyn  Arnold, 
PO.  Box  669,  Petersburg.  West  Virginia  26847. 

WlSCO*ISIN 

Itarton  (vWagek  Waukcaha  County 

Barli  ffiyer 

Just  upstream  of  Dom  Road _ 

About  1,750  feel  upstream  o«  MM  Pond  Dam 

Maps  avaNabts  tor  Inapectlon  at  Itie  Village  Hall, 
28343  Sussex  Road.  Morton,  Wisconsin. 

Send  comments  to  TTie  Homrable  Marvin  Becker, 
Village  Preatdent  Village  of  Merlon,  Village  HaH, 
28343  Sussex  Road,  Metton,  Wisconsin  53056. 

•939 
•951 

Waupaca  (city),  Waupaca  County 

Crystal  Rivar 
About  2.600  feet  downstream  of  Riverside  Drive 
Oam.._ 

•806 
•813 

Source  of  Ikxxtng  and  location 


Just  upstream  of  Riverside  Dnve  Dam 

Just  downstream  of  US  Highway  10 

Watipaca  Rnvr 
About  1 ,300  feet  downstream  of  Shearer  Street 

Just  downstream  of  Washington  Street  Dam 

Just  upstream  of  Washington  Street  Dam 

Just  downstream  of  Harrison  Street 

Map*  avaNabta  lor  mapectton  at  the  City  Hat, 
124  South  Washington  Street,  Waupaca,  Wis- 
consin. 

Send  comments  to  Ttw  Honorable  James  W. 
Boysr,  Mayor.  City  of  Waupaca.  City  HaH.  124 
South  Washington  Street,  Waupaca.  Wisconsin 
54981 


#  Depth 
in  feel 
above 
ground. 
'Eleva- 
tion in 
feet 
(NGVD) 


•827 
•829 

•825 
•836 
•865 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Base  (100- Year)  Flood  Elevations 


State 


Arizona. 


City/town/county 


Source  ot  flooding 


Cave  Creek.. 


At  Carefree  Highway . 


Town  of  Cave  Creek, 
Maricopa  Ckiunty 

At  confluence  of  Andora  Mills  Wash 
At  confluence  of  Wilk>w  Springs  Wash 
Approximately    300    feet    upstream    of    Cahava 
Ranch  Road. 

Andora  Hills  Wash At  confluetxie  with  Cave  Creek 

Approximately  50  feet  upstream  of  Basin  Road 
Approximately  400  feet  upstream  of  Piedra  Grand 
Road. 

Galloway  Wash At  confluence  with  Cave  Creek 

Approximately   60   feet  downstream   of  School 

House  Road. 
Approximately   170  feet  downstream  of  Scopa 
Trail. 

Rowe  Wash At  confluence  with  Galloway  Wash 

Approximately   100  feet  downstream  of  Scfxx)! 

House  Road. 
Approximately    1.730    feet    upstream    of    Echo 
Canyon  Road. 

Grapevine  Wash At  confluence  iivith  Galloway  Wash 

Approximately  2,250  feet  upstream  of  confluerKe 

with  Galloway  Wash. 
Approximately  5,230  feet  upstream  of  confluence 
nvith  Galloway  Wash. 

Octillo  Wash At  confluence  with  Cave  Creek 

Approximately  50  feet  upstream  of  Spur  Cross 

Road. 
Approximately  900  feel  upstream  ol  Lone  Moutv 
tain  Road. 

Wilkjw  Spnng  Wash At  confluerx^e  with  Cave  Creek 

Approximately  50  feet  downstream  of  Spur  Cross 

Road. 
Approximately  2.900  feet  upstream  of  Spur  Cross 
Road. 

Maps  are  available  for  review  at  Town  Hall.  37622  North  Cave  Creek  Road.  Cave  Creek.  Arizona. 

Send  comments  to  The  Honorable  Jacqueline  Davis,  Mayor,  Town  of  Cave  Creek.  P.O.  Box  330.  Cave  Creek.  Arizona  85331 


Location 


#  Depth  in  feet  above 

ground  •Elevatk>n  in  feet 

(NGVD) 


Existing 


•1,869 


•2,188 


Modified 


•1,869 


•2,007 
•2,057 
•2,137 

•2.007 
•2.057 
•2.137 

•2,007 
•2.143 
•2.277 

•2,007 
•2.143 
•2.277 

•2.030 
•2.170 

•2,030 
•2,170 

•2.310 

•2,310 

•2.111 
•2.175 

•2,111 
•2,175 

•3,215 

•3.315 

•2,180 
•2,227 

•2,180 
•2,227 

•2,297 

•2.297 

•2,039 
•2,117 

•2.039 
•2.117 

•2,244 

•2.244 

•2.057 
•2.135 

•2,057 
•2,135 

Arizona. 


Pima  County, 
unincorporated  areas. 


Aqua  Caliente  Wash.. 


Pantano  Wash.. 


City  of  Tucson  corporate  limits  at  Houghton  Road 


Just  downslyream  of  F<xl  Lowell  Road 

Just  upstream  of  Sokfier  Trail 

At  the  confluence  of  Molina  Wash ._ 

At  the  confluerx^e  with  Rillito  Creek,  approximate- 
ly 530  feet  downstream  of  Craycroft  Road. 
Approximately  50  feel  upstream  of  Hamson  Road. 


•2,586 

•2,641 
•2.694 
•2.749 
•2.428 

•2.728 


•2,188 


•2.587 

•2.641 
•2,692 
•2,748 
•2,428 

•2,726 
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Proposed  Modified  Base  (100- Year)  Flood  Elevations— Continued 


State 


City/town/county 


Source  of  flixxling 


RirKXjn  Creek.. 


Just  upstream  of  Houghton  Road •2,767 

Approximately  100  feet  upstream  o(  Los  Raales  ^2.91 7 

Road. 

Just  downstream  of  VaH  Road None 

Just  do«vnstream  of  tfie  dam  at  ttie  Limit  of  None 

Detailed  Study. 

At  confluence  with  Pantano  Wash •2.836 

Just  upstream  of  of  OW  Spanish  Trail ^2.879 

At  Camino  Loma  Alta '2.986 

At  the  confluence  of  an  unnamed  tributary  kx»t-  '3.070 

ed  approximately  1.500  feet  east  of  Township 

Range  R16E/R17E.  in  Section  17  of  Townsh^) 

15  Sooth. 

Maps  are  available  for  review  at  tfie  Pima  County  Department  of  Put>lic  Works,  Fkxx)  Control  Diviskxi.  1313  S.  Mission  Road,  Tucson,  Arizona. 
Send  comments  to  The  Honorable  Davkl  Yetman,  Chairman.  Pima  County  Board  of  Supervisors.  130  West  Congress,  Tucson,  Arizorw  85726. 


Location 


#Depth  m  feet  atXTve 

grourxl  •Elevation  in  feel 

(NGVD) 


Existing 


Modified 


Arizona . 


City  of  Tucson.  Pima 
County. 


Pantano  Wash.. 


Just  downstream  of  tfie  city  corporate  limits  locat- 
ed approximatety  1,100  feet  downstream  of 
Tarx^ie  Verde  Road. 

At  Speisdway  Boulevard 

Approximately  100  feet  upstream  of  East  22nd 
Street 

Approximately  100  feet  upstream  of  Gotf  Links 
Road. 

Just  downstream  of  Harrison  Road 

At  an  unnamed  road  kx»ted  approximately  3,700 
feet  upstream  of  Houghton  Road  extended. 

At  Jones  Road 

At  tt)e  intersectkjn  of  fanque  Verde  Road  and 
Houghton  Road  extertded. 

Maps  are  available  for  review  at  the  City  Hall  Annex.  Third  Fkxx.  Tucson,  Arizona. 

Send  comments  to  The  Honorable  Thomas  Volgy,  Mayor.  City  of  Tucson.  P.O.  Box  27210,  Tucson.  Arizona  85726-7210. 


Aqua  Caliente  VVash.. 


Hawaii. 


Maui  County.. 


Kihei  Guteh  1 

Waipullani  Gulch . 


Kulanihakoi  Guteh. 


Kalialinul  Gulch.. 


Kamiloloa  Guteh.. 


Kaunakakai  Stream . 


Mile  84  Stream.. 


Pacific  Ocean . 


Approximately  300  feet  upstream  of  Mouth 

Approximatety  150  feet  upstream  of  Kihei  Road 

Apfxoximately  825  feet  upstream  of  Kihei  Road 

Approximately  690  feet  upstream  of  Mouth 

Approxiniately  725  feet  upstream  of  Kihei  Road 

Approximately  1.350  feet  upstream  of  Kihei  Road.. 

Approximately  275  feet  upstream  of  Kihei  Road 

Apjx-oximately  830  feet  downstream  of  Kanakanui 

Road. 

Just  downstream  of  Kanakanui  Road 

Approximately  725  feet  upstream  of  Alano  Street .. 
Approximately  230  feet  downstream  of  Keolani 

Road. 

Just  upstream  of  Haleakala  Highway 

Approximately  1 50  feet  downstream  of  Kapaakeal 

Loop. 
Approximately  180  feet  upstream  of  Kamehame- 

ha  V  Highway. 
Approximately  840  feet  upstream  of  Kamehame- 

fw  V  Highway. 

At  Mouth 

Approximately  220  feet  upstream  of  Kamehame- 

ha  V  Highway. 
Approximately  1.850  feet  upstream  of  Kameha- 

meha  V  Higtiway. 

Approximately  100  feet  upstream  of  Mouth 

Approximately  140  feet  upstream  of  Ena  Street 

Apfxoximately  200  feet  upstream  of  Haena  Street. 
Approximately  4.700  feet  east  akxig  Kula  Road 

from   the   intersection   of    Kula   and    Hobron 

Roads. 
Approximately  400  feet  south  of  a  point  on  Kula 

Road.  4,700  feet  east  of  the  intersection  of 

Kula  and  Hotxon  Roads. 
Atxxjt  800  feet  north  of  wfiere  the  Kahukji  Rail- 
road crosses  Kalialinui  Guk:h. 
Atxxjt  200  feet  east  of  where  the  Kahukji  Rail- 
road crosses  Kalialinui  Guteh. 


•2,495 


None 
None 
None 
#2 
#3 
#3 
•7 
#3 

ll'3 
None 
None 

None 
t4one 

None 

None 

•3 

f4or>e 

f^one 

#3 
None 
None 

•18 


•15 

•20 
•18 


•2,771 
•2.916 

•3.134 
•3,193 

•2.834 
•2,879 
•2984 
•3,070 


•2,491 


2,541 

•2.537 

2,608 

•2,613 

2,670 

•2,665 

None 

•2.725 

None 

•2,786 

2,555 

•2.566 

2.593 

•2.591 

•7 

•8 
•14 

•8 
•14 
•21 

•9 
•14 

•18 
•14 
•18 

•34 
•3 

•12 

•25 

•3 

•10 

•17 

•2 
•18 
•28 
•20 


•12 

•18 
•12 
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Proposed  Modified  Base  (100-Year)  Flood  Elevations— Continued 


State 


Oty/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  at)ove 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  review  at  ttie  Maui  County  Department  of  Public  Works,  Division  of  Land  Use  and  Code  Administration.  200  Soutfi  High  Street,  Walluku, 
Hawaii. 


Send  comments  to  Tlie  Honorable  Hannibal  Tavares,  Mayor,  Maui  County.  200  Soutti  High  Street  Wailuku  Hawai  96793. 

Kansas 

City  of  Nickerson,  Reno 
County. 

Bull  Creek _.... 

Arkansas  River 

About  1.600  feet  upstream  of  Riverton  Road 

About  3,400  feet  upstream  of  Nickerson  Road 

•1.592 

•1,598 
•1.591 
•1.601 

•1.592 

•1.602 
•1.591 

About  700  feet  downstream  of  Centennial  Road 

•1.602 

Maps  are  available  for  inspectk>n  at  the  City  Halt,  Nk:kerson,  Kansas. 

Send  comments  to  The  Honorable  Metvin  Schrieiber  Mayor.  City  of  Nwkerson,  P.O.  Box  52.  Nickerson,  Kansas  67561 . 


Kansas.. 


Cow  Creek . 


Atxxjt  0.9  mile  downstream  of  50th  Avenue.. 


City  of  Wlllowbrook. 
Reno  County. 

About  1,500  feot  upstream  of  50th  Avenue., 

Maps  are  available  for  inspection  at  the  Home  of  Mrs.  Robert  Wiley.  Willovrtirook,  Kansas. 

Send  comments  to  The  Honorable  Howard  J.  Carey,  Jr.,  Mayor.  City  of  Willowtirook,  401  Wiley  Building,  Hutchinson.  Kansas  67502. 


Kentucky . 


City  of  Barfoourville, 
Knox  County. 


Cumt>erland  River.. 


About  0.6  mile  dowstream  of  State  Route  11. 

Atxxjt  1 .2  miles  upstream  of  State  Route  11.. 
Within  Community 


Richland  Creek _... 

Maps  are  available  for  inspectkxi  at  the  City  Hall.  Bart)Ourville,  Kentucky. 

Send  comments  to  Ttie  Honorable  Phillip  Connley.  Mayor.  City  of  BarbourvHle.  P.O.  Box  705.  Bartxxjrville.  Kentucky  40906 


None 
None 


•988 

None 
•988 


•1.558 
•1.562 


•985 

•0988 
•986 


Louisiana _ 

St.  Tammany  Parish, 
unincorporated  areas 

Lowell,  aty.  Middlesex 
County. 

Tchefuncta  River „ 

Bogue  Falaya 

Little  Bouge  Falaya „.. 

Abita  Creek 

English  Branch _ 

1 

Long  Branch 

Long  Branch  Tributary 

Approximately  .9  mile  upstream  of  State  Route 

21. 
At  State  Route  1077 

None 

None 
None 

None 
None 
None 

None 
None 
None 

None 
None 

None 
None 

None 

None 
None 
None 
None 
None 

•103 

59 

None 

None 

None 

None 

•65 

•105 

None 

None 

None 

•16 
•68 

Approximately  350  feet  upstream  of  State  Route 

437. 
At  Hosmer  Mill  Road                               

•28 
•33 

At  Camp  Covington  Bridge       

•57 

Approximately  1.6  mile  upstream  of  confluence 
with  Bogue  Falaya. 

Just  downstream  of  confluence  with  East  Fork 

At  confluerKO  with  Abita  River                        

•43 

•43 
•34 

Approximately  .8  mile  upstream  of  State  Route 
435. 

•46 
•34 

Approximately  4.1  mites  upstream  of  confluence 

with  Abita  River. 
At  State  Route  59 

•46 
•30 

Approximately  .3  mile  upstream  of  Abita  Springs 

corporate  limits. 
Approximately   1.950  feet  downstream  of  Abita 

Spnngs  corporate  limits. 
At  Taroon  Sohnas  Road          

•31 
•33 

Souttiwind  Branch 

•38 

At  confluence  with  Atiita  River 

♦21 

Ponchitdawa  Creek 

At  Illinois  Central  Gulf  Railroad 

•30 

"  •g 

Massachusetts 

Merrimack  River _ 

Black  Brook . _. 

1 

Beaver  Brook  .„ 

Approximately  1.5  miles  upstream  of  Illinois  Cen- 
tral Railroad. 

Approximately  3.2  miles  upstream  of  Pawtucket 
Dam. 

Approximp*     •    1.6   miles   downstream   of   State 
Routes  s>o  and  110  (Huntsfalls  Bhdge). 

Upstream  side  of  Boston  and   Maine   Railroad 
crossing. 

Approximately  0.8  miles  upstream  of  Westford 
Street. 

Upstream  side  of  Veterans  of  Foreign  Wars  High- 
way. 

Approximately  1 .050  feet  upstream  of  Veterans  of 
Foreign  Wars  Highway. 

Approximately  450  feet  downstream  of  Merrimack 
Street 

Approximately  1.200  feet  upstream  of  Interstate 
Route  495  East 

Approximately  350  feet  downstream  of  Lawrence 
Street 

Approximately  200  feet  upstream  of  East  Industri- 
al Avenue. 

Approximately  50  feet  upstream  of  Billenca  Street. 

•32 

•106 

•62 
•103 
•112 

•76 

Concord  River „ 

River  Meadow 

•76 
•70 

•104 
*74 

Marginal  Brook 

•109 
•104 
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Proposed  Modified  Base  (100- Year)  Flood  Elevations— Continued 


state 

City/town/county 

Source  of  flooding 

Location 

ground  'Elevation  in  feet 
(NGVD) 

Existing 

It^odified 

Trull  Brook  Tributary 

Approximately    1,000    feet    upstream    of    Hollis 

Street 
Approximately  0.7  mile  downstream  of  Phoena 

Avenue. 
Approximately  250  feet  upstream  of  Boston  and 

Maine  Railroad. 

None 
None 
None 

•127 
•110 

•130 

Maps  are  av.-iilable  for  Inspection  at  ttie  Building  Inspector's  Office,  City  Hall,  375  Menimack  Street  Lowell,  MassactKisetts. 

Send  comments  to  The  Honorable  James  J.  Campbell,  Manager  of  the  City  of  Lowell,  Mkldlesex  County,  City  Halt,  375  Merrimack  Street  Lowell,  Massachusetts 
01852. 


Missouri.. 


City  of  Lee's  Summit 
Jackson  and  Cass 
County. 


Little  Blue  River.. 


East  Fork  Littte  Blue  River . 


May  Brook . 


Tritjutary  L2 .. 
Cedar  Creek. 
Tributary  C2.. 


Longview  Lake 

Blue  Springs  Lake . 


Alxxit  1  33  miles  downstream  of  conftuerx^e  of 
May  Brook.    . 


Just  upstream  of  View  High  Drive 

Just  downstream  of  U.S.  Highway  40 

Just  downstream  of  Blue  Springs  Lake  Dam 

At  Mouth 

At>out  1,900  feet  downstream  of  May  Brook  Road 

Just  upstream  of  Gregory  Boulevard 

About  1,400  feet  upstream  of  Beecfrwood  Drive ... 

At  mouth 

Atxxit  1,300  feet  downstream  or  Sunset  Drive 

Just  upstream  of  3rd  Street 

Just  upstream  of  U.S.  Highway  50 

Wittiin  community - 

Witfwi  community 


Maps  are  available  for  inspection  at  the  City  Hall,  207  SW.  Market  Lee's  Summit  Missouri. 

Send  comments  to  The  Honorable  Bob  Jones,  Mayor,  City  of  Lee's  Summit,  City  Hall,  207  SW.  Market  Lee's  Summit  Missouri 


Virginia. 


Fairfax  County, 
unincorporated  areas. 


Pimmit  Run . 


Little  Hunting  Creek.. 


TritHJtary    1    to  Little  Hunting 
North  Branch 


Tributary  1  to  North  Branch  . 
Paul  Spring  Branch 


Dogue  Creek . 


North  Fork  Dogue  Creek . 


Tributary    1     to    North    Fork 
Dogue  Creek. 


Tributary    2    to    North    Fork 
Dogue  Creek. 


Approximately   520   feet   downstream   of   State 

Route  694. 

At  State  Route  695 

At  foottnidge,  approximately  .4  mile  downstream 

of  State  Route  7  culvea 
Approximately  670  feet  upstream  of  State  Route 

7. 

At  confluence  with  Potomac  River 

Approximately  45  feet  downstream  of  US.  Route 

1. 
Approximately  440  feet  upstream  of  Jarma  Lee 

Avenue. 
Approximately  1.17  miles  upstream  of  Janna  Lee 

Avenue. 
Approximately  .2  mile  upstream  of  Camden  Street. 


At  confluence  with  Little  Hunting  Creek 

At  downstream  skle  of  State  Route  628 

Approximately  .19  mile  upstream  of  confluence  of 

Paul  Spring  Branch. 

At  confluence  with  North  Branch 

Approximately  .2  mile  upstream  of  Stacey  Road .... 

At  confluence  with  tskirth  Branch 

At  downstream  side  of  State  Route  626  culvert 

At  downstream  side  of  Paul  Spring  Road  culvert.... 
Approximately  800  feet  upstream  of  University 

Drive. 
Approximately  875  downstream  of  Mount  Vernon 

Road. 
Approximately  50  feet  downstream  of  U.S.  Route 

1. 
Approximately  250  feet  upstream  of  State  Route 

622. 
Approximately  .34  mile  above  confluence  of  Barn- 
yard Run. 

At  upstream  skte  of  State  Route  61 1 

At  confluence  with  Dogue  Creek 

At  upstream  side  of  State  Route  624  Culvert 

Approximately   250   feet    upstream   of   Woodley 

Drive  culvert 
Approximately  295  feet  upstream  of  State  Route 

623. 

At  downstream  side  of  State  Route  622  culvert 

At  upstream  of  Frye  Road  culvert 

At  confluence  with  l^orth  Fork  Dogue  Creek 


•777 


•821 
•775 
•777 
•782 
•784 
•863 
•895 
•818 
•883 
•936 
•952 
•891 
•794 


None 

rtone 
None 

Itone 

None 
None 

None 

None 

t4one 

None 
None 
None 

f4one 
f4one 
None 
None 
None 
None 

f4one 

fslone 

None 

ftone 

l^one 
None 
None 
None 

None 

None 
None 
None 


•765 


•607 
'769 
'769 
'770 
•784 
•873 
•890 
•805 
•883 
•936 
•950 
•907 
•819 


•275 

•281 
•322 

•360 

•9 
•16 

•25 

•32 


•9 

•12 
•19 

'12 
'17 
'17 
'50 
•81 
•153 

•9 

•14 

•20 

•35 

•68 
•12 
•22 
•35 

•15 

•19 
•23 

•18 
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State 


City/towTv/ county 


Source  ot  flooding 


Long  Branch  of  Fourmile  Run. 
Trtpps  Run 


Holmes  Run.. 


Location 


At  upstream  side  of  State  Route  235  culvert , 

Approximately   .72  mile  above  confluence  with 

Fourmde  Run. 
Approximately    82    feet    ctownstream    of    State 

Route  714. 

Approximately  .23  mile  upstream  of  Olin  Drive 

Apjxoximately  625  feet  downstream  of  Potterton 

Drive. 
Approximately    540   feet   downstream   of    State 

Route  613. 
Approximately  395  feel  downstream  of  Oashiell 

Road. 
Approximately  535  feet  upstream  of  State  Route 

649. 
Approximately    325    feet    upstream    of    Sissler's 

Bndge. 
Approximately  475  feet  downstream  of  Lakeview 

Causeway. 
Approximately  615  feet  upstream  of  State  Route 

613. 
Approximately    170    feet    downstream    of    State 

Route  649. 

At  the  downstream  side  of  US.  Route  50 

Approximately    275    feel    downstream    of    US 

Routes  29  and  211. 
Approximately  .21  mile  upstream  of  State  Route 

703. 


#Depth  in  feet  above 

grourx)  *  Elevation  in  feet 

(NGVD) 


Existing 


r^one 
Nor>e 

None 

ttone 
None 

226 

•244 

•255 

None 

None 

♦226 

•258 

•295 
•320 

None 


Modified 


•24 
•214 

•255 

•307 
•213 

•226 

•241 

•248 

•280 

•210 

•226 

•255 

•292 
•322 

•341 


Maps  are  available  for  inspection  at  the  Depa-tment  of  Public  Works,  UtiWies  Planning  and  Design  Division.  Stonn  Drainage  Branch.  3930  Pender  Drive.  Fairfax. 

Virginia. 
Send  cornmerrts  to  The  Hor>orat>te  J.  Hamilton  Lambert  Fairfax  County  Executive.  4100  Chain  Bndge  Road.  Fairfax  Virgmia  22030. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  November  1.  1988. 

[FR  Doc.  88-25688  Filed  11-4-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  907  and  908 
[FV-8S-127PR] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona^Mid 
Designated  Part  of  CaHfomia; 
Administrative  Rules  and  Regulations 
(Additional  Ref>orting  Requirements 
for  Handlers) 

AQENCV:  Agricultural  Marketing  Sei^ice, 
USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  procedures  which  are  contained 
in  the  administrative  rules  and 
regulations  of  the  California-Arizona 
navel  and  Valencia  orange  marketing 
orders.  This  proposal  was  recommended 
by  the  Navel  and  Valencia  Orange 
Administrative  Committees 
(committees),  the  agencies  responsible 
for  local  administration  of  the  orders. 

The  proposal  would  require  handlers 
of  navel  and  Valencia  oranges  to  submit 
information  to  the  committees  reflecting 
the  quantity  of  oranges  harvested  on  a 
weekly  basis.  Receiving  this  information 
on  a  weekly  basis  would  enable  the 
committees  to  more  efficiently  carry  out 
their  auditing  functions  to  monitor 
handler  compliance  with  the  marketing 
orders. 

DATE:  Comments  must  be  received  by 
December  7, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  Room 
2085-S,  P.O.  Box  96456,  Washington.  DC 
20090-6456.  Comments  should  reference 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION:  Thomas  L. 
Jacobs,  Marketing  Specialist  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456: 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  Nos. 
907  and  908  (7  CFR  Parts  907  and  908), 
both  as  amended,  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 


U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service"(AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  actions  of  essentially 
small  entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subjectHo^^egulation 
under  their  respective  order8)>^nd 
approximately  4,065  producers  ofnavel 
oranges  and  3.500  producers  of  Valencia 
oranges  in  California  and  Arizona.  V. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  fiscal  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  California-Arizona 
navel  and  Valencia  orange  producers 
and  handlers  may  be  classified  as  small 
entities. 

This  proposed  rule  invites  comments 
on  proposed  changes  to  the 
administrative  rules  and  regulations  of 
the  navel  and  Valencia  orange 
marketing  orders.  The  proposed  changes 
would  require  handlers  to  report 
information  on  oranges  harvested  to  the 
committee  on  a  weekly,  rather  than 
periodic,  basis. 

Sections  907.72  and  908.72  of  llie  navel 
and  Valencia  orange  marketing  orders, 
respectively,  require  that  upon  request 
of  ihe  committees,  with  the  approval  of 
the  Secretary  of  Agriculture,  every 
person  subject  to  regulation  imder  the 
navel  and  Valencia  orange  marketing 
orders  shall  furnish  to  the  committees,  in 
such  manner  and  at  such  times  as  they 
may  prescribe,  such  information  as  will 
enable  the  committees  to  perform  their 
duties.  Thus,  the  committees  have  the 
authority  to  request  additional 
information  &om  handlers  to  help  the 
committees  perform  their  duties  under 
their  respective  orders. 


Sections  907.142  and  906.142  of  the 
administrative  rules  and  regulations  of 
the  orders  currently  require  handlers,  at 
the  request  of  the  committees,  to  submit 
information  on  oranges  harvested  and 
other  information  on  Handler  Report  of 
Picks  and  Estimates  forms  (Base 
Estimate  Forms  No.  1).  The  information 
required  on  this  form  must  be  provided 
for  each  grower  who  delivers  oranges  to 
the  handler,  broken  down  by  individual 
groves.  The  proposed  weekly  reporting 
requirement  requests  only  gross  figures 
of  the  ntimber  of  cartons  hanested  by 
all  of  a  handler's  growers  for  the 
preceding  week  and  cumulatively  for  the 
season. 

In  the  past,  because  of  the  detailed 
nature  of  the  report,  the  committees 
have  requested  submission  of  the 
Handler  Report  of  Picks  and  Estimates 
only  three  or  four  times  during  the 
marketing  year.  This  periodic 
information  on  oranges  har\-ested  is 
used  to  determine  the  status  of  the 
industry  and  individual  handlers  at  a 
given  point  in  the  marketjn^year 
regarding  the  quantity^  oranges 
harvested  and  tjie^uantity  remaining 
for  harvestjJftnformation  on  the 
quantity^  oranges  harvested  were 

Itted  on  a  weekly  basis,  it  would 
improve  the  data  base  available  to  the 
committees  and  enable  them  to  more 
closely  monitor  the  flow  of  oranges  from 
grower  to  handler  to  final  disposition. 
For  auditing  purposes,  this  comparison 
could  help  identify  marketing  order 
violations  if  discrepancies  in  the  figures 
occur. 

In  addition,  information  on  oranges 
harvested  could  be  included  in  the 
weekly  handler  bulletins  to  provide 
information  on  the  relative  disposition 
of  the  annual  crop  to  all  industry 
handlers.  Handlers  could  then  use  this 
information  as  an  aid  in  making  their 
mariceting  decisions. 

This  action  would  require  handlers  to 
submit  to  the  committees  additional 
information  on  the  quantity  of  oranges 
harvested  on  a  weekly  basis.  It  is 
estimated  that  the  additional  C 
information  would  take  less  than  five 
minutes  to  complete  and  this  should 
present  no  significant  burden  to  the 
approximately  125  handlers  of  navel 
oranges  and  115  handlers  of  Valencia 
oranges  subject  to  regulation  under  their 
respective  orders. 

Therefore,  the  committees 
recommended  amending  5  §907.142  and 
908.142  of  the  rules  and  regulations 
under  the  navel  and  Valencia  orange 
marketing  orders,  respectively,  to 
require  handlers  to  submit  information 
regarding  the  quantity  of  oranges 
harvested  on  a  weekly  basis  on  new 
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N.O.A.C./V.O.A.C.  Forms  No.  37.  This 
form  would  be  printed  on  the  lower, 
currently  unused,  portion  of  N.O.A.C./ 
V.O.A.C.  Forms  No.  4,  which  are  weekly 
reports  of  orange  shipments  from 
handlers.  All  information  reported 
weekly  would  then  be  on  one  i 

information  sheet. 

Thus,  §  S  907.142  and  908.142  of  the 
navel  and  Valencia  marketing  orders 
are  proposed  to  be  amended  by 
redesignating  paragraph  (a)  as 
paragraph  (a](2]  and  adding  a  new 
paragraph  (a)(1).  In  addition,  a  revision 
of  paragraph  (b)  is  proposed  to  provide 
gender  neutral  language. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.CTSBO?], 
the  information  collection  provisions 
that  are  included  in  §§907.142  and 
908.142  of  this  proposed  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB).  They  will  not  be 
made  effective  until  OMB  approval  has 
been  obtained. 

List  of  Subjects 

7  CFR  Part  907 

Arizona,  California,  Marketing 
agreements  and  orders,  Navels, 
Oranges.  I 

7  CFR  Part  908  ! 

Arizona,  California.  Marketing 
agreements  and  orders.  Oranges, 
Valencias. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
proposed  to  be  amended  as  follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.142  is  revised  to  read  as. 
follows: 


Subpart— Rules  and  Regulations 

§907.142    other  reports. 

(a)(1)  Each  handler  shall,  in 
conjunction  with  the  weekly  report 
specified  in  §  907.140  of  this  part,  submit 
to  the  committee  each  Friday  on 
N.O.A.C.  Form  No.  37  a  report  of 
oranges  harvested  showing,  from  the 
oranges  controlled  by  the  handler,  the 
quantity  of  oranges  harvested  during  the 
immediately  preceding  week  together 
with  the  cumulative  quantity  of  such 
oranges  harvested  from  the  beginning  of 
the  marketing  year  through  the  end  of 
such  weekly  period. 

(2)  Each  handler  shall  make  available 
to  the  committee's  field  department 
representative,  upon  request, 
information  as  to  the  quantity  of  oranges 
which  have  been  harvested  from  all 
groves  or  portions  thereof  under  such 
handlers  control.  When  requested,  the 
information  shall  be  supplied  in  writing 
on  Handler  Report  of  Picks  and 
Estimates  (Base  Estimate  Form  No.  1). 
requiring  information  on  designated 
individual  blocks  as  to  acreage,  original 
tree  crop  estimate  by  the  handler,  actual 
clean  picks,  partial  picks  to  date,  and 
oranges  remaining  to  be  picked. 

(b)  Upon  request,  each  handler  shall 
submit  to  the  committee  a  complete 
N.O.A.C.  Form  No.  29 — Inventory  Report 
of  Navel  Oranges  Controlled — showing 
therein:  The  specified  inventory  date; 
variety;  field  boxes  of  oranges  picked  to 
date;  estimated  number  of  field  boxes 
remaining  to  be  picked;  field  boxes  of 
oranges  in  the  packinghouse;  cartons  of 
oranges  loaded  on  trucks  and  rail  cars 
for  Friday  shipment;  number  of  cartons 
of  oranges  in  storage;  number  of  cartons 
of  oranges  on  the  packinghouse  floor; 
loose  oranges  on  hand  (converted  to 
cartons);  oranges  on  hand  for  products 
(converted  to  cartons);  and  the  dale 
when  the  handler  plans  to  complete 
such  handler's  orange  picking 
operations.  The  report  shall  be  signed 
by  the  handler  or  the  handler's 
authorized  representative. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

3.  Section  908.142  is  revised  to  read  as 
follows: 


Subpart— Rules  and  Regulations 

§908.142    other  reports. 

(a)(1)  Each  handler  shall,  in 
conjunction  with  the  weekly  report 
specified  in  §  908.140  of  this  part,  submit 
to  the  committee  each  Friday  on 
V.O.A.C.  Form  No.  37  a  report  of 
oranges  harvested  showing,  from  the 
oranges  controlled  by  the  handler,  the 
quantity  of  oranges  harvested  during  the 
immediately  preceding  week  together 
with  the  cumulative  quantity  of  such 
oranges  harvested  from  the  beginning  of 
the  marketing  year  through  the  end  of 
such  weekly  period. 

(2)  Each  handler  shall  make  available 
to  the  committee's  field  department 
representative,  upon  request, 
information  as  to  the  quantity  of  oranges 
which  have  been  harvested  from  all 
groves  or  portions  thereof  under  such 
handlers  control.  When  requested,  the 
information  shall  be  supplied  in  writing 
on  Handler  Report  of  Picks  and 
Estimates  (Base  Estimate  Form  No.  1), 
requiring  information  on  designated 
individual  blocks  as  to  acreage,  original 
tree  crop  estimate  by  the  handler,  actual 
clean  picks,  partial  picks  to  date,  and 
oranges  remaining  to  be  picked. 

(b)  Upon  request,  each  handler  shall 
submit  to  the  committee  a  completed 
V.O.A.C.  Form  No.  29 — Inventory  Report 
of  Valencia  Oranges  Controlled — 
showing  therein:  The  specified  inventory 
date;  variety;  field  boxes  of  oranges 
picked  to  date;  estimated  number  of 
field  boxes  remaining  to  be  picked;  field 
boxes  of  oranges  in  the  packinghouse; 
cartons  of  oranges  loaded  on  trucks  and 
rail  cars  for  Friday  shipment:  number  of 
cartons  of  oranges  in  storage;  number  of 
cartons  of  oranges  on  the  packinghouse 
floor;  loose  oranges  on  hand  (converted 
to  cartons);  oranges  on  hand  for 
products  (converted  to  cartons);  and  the 
date  when  the  handler  plans  to  complete 
such  handler's  orange  picking 
operations.  The  report  shall  be  signed 
by  the  handler  or  the  handler's 
authorized  representative. 

Dated:  November  2.  1988. 

Robert  C  Kennedy, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  88-25712  Filed  11-4-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  ager>cy 
decisions  end  rulings,  delegations  of 
auttiority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

ACTION 

Agency  Information  Collection 
Activities  Under  Office  of  Management 
and  Budget  Review 

agency:  ACTION. 

ACTION:  Information  collection  request 

under  review. 

summary:  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
Federal  Domestic  Volunteer  Agency. 

Background:  Under  the  Paperwork 
Reduction  Act  (44  U.S.C,  Chapter  35), 
the  Office  of  Management  and  Budget 
(OKfB)  reviews  and  acts  upon  proposals 
to  collect  information  from  the  public  or 
to  impose  recordkeeping  requirements. 
ACTION  has  submitted  the  information 
collection  proposal  described  below  to 
OMB.  OMB  and  ACTION  will  consider 
comments  on  the  proposed  collection  of 
information  and  recordkeeping 
requirements.  Copies  of  the  proposed 
forms  and  supporting  documents 
[requests  for  cle£irance  (SF  83), 
supporting  statement,  instructions, 
transmittal  letter,  and  other  documents] 
may  be  obtained  for  the  agency 
clearance  officer. 

Need  and  Use:  ACTION  needs  to 
differentiate  between  volunteer  support 
expenses  and  direct  volunteer  payments 
reported  by  its  grantees  as  well  as  the 
amount  generated  to  meet  required 
share  within  the  non-Federal  costs 
under  the  Domestic  Volunteer  Services 
Act.  ACTION  needs  volunteer  years  and 
strength  in  several  categories  to  meet 
the  purposes  of  the  Act. 

To  Obtain  Information  About  or  to 
Submit  Comments  on  This  Proposed 
Information  Collection,  Please  Contact 
both: 

Melvin  E.  Beetle.  Clearance  Officer. 
ACTION,  Room  M-600.  806  Connecticut 
Ave.,  NW.,  Washington,  DC  20525.  Tel: 
(202)  634-9321;  and  James  Houser,  Desk 
Officer  for  ACTION.  Office  of 
Mar.agement  and  Budget,  New 
Executive  Office  Bldg.,  Room  3002. 


Washington,  DC  20503,  Tel:  (202)  395- 
7316. 

Office  of  ACTION  Issuing  the 
Proposal:  Office  of  Management  and 
Budget. 

Title  of  Form:  Supplement  to  SF-269A. 

Type  of  Request  and  Respondent's 
Obligation  to  Reply:  New  Mandatory. 

General  Description  of  Respondents: 
State  and  Local  governments;  non-profit 
organizations. 

Estimated  Response  Burden:  Overall 
Figure  in  Burden  Hours — 24,000. 


Number  of 
group 

Average 

burden 

minutes  per 

response 

Freqoer>cy  of 
response 

1.500  grantees.... 

240 

Quarterly 

Date:  November  1, 198a 

Melvin  E.  Beetle. 

Clearance  Officer.  ACTION. 

[FR  Doc.  88-25675  FQed  11-4-68:  8:45  airtj 
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Student  Community  Service  Projects; 
Availability  of  Funds 

agency:  ACTION. 

action:  Notice  of  availability  of  funds; 

student  community  service  projects. 

Student  Community  Service  Program. 
ACTION,  announces  the  availability  of 
funds  for  Fiscal  Year  1989  for  new 
VISTA/Student  Community  Service 
grants  authorized  by  the  Domestic 
Volunteer  Service  Act  of  1973.  as 
amended  (Pub.  L  93-113,  Title  I.  Part  B. 
42  U.S.C.  4974.). 

Application  kits  and  technical 
assistance  on  grant  application 
preparation  are  available  from  the 
ACTION  State  Office.  One  completed 
application  form  and  two  copies,  with 
original  signatures  on  all  three 
documents,  must  be  received  in  the 
appropriate  ACTION  State  Office  no 
later  than  5:00  p.m.  local  standard  time 
on  February  3, 1989.  Any  application 
received  after  that  date  will  not  be 
considered  for  Fiscal  Year  1989  funding. 
However,  applications  post-marked  5 
days  before  the  deadline  date  will  be 
accepted  for  consideration. 

Background  on  Student  Community 
Service  Program:  The  following 
information  sets  out  the  final  guidelines 
under  which  Student  Community 
Service  Projects  operate.  The  Guidelines 


are  divided  into  seven  parts  which  deal 
with  the  overall  program  philosophy,  as 
well  as  responsibilities  of  the  sponsor, 
staff,  volunteers  and  volunteer 
placement  sites.  It  also  includes  basic 
data  on  the  administration  of  a  Student 
Community  Service  Project. 

DATE:  These  Guidelines  took  effect 
January  11, 1988. 

These  guidelines  are  noted  in  the 
Catalog  of  Federal  Domestic  Assistance, 
Number  72.005. 

I.  Introduction 

Student  Community  Service  Project 
guidelines  are  contained  in  seven  parts: 
Part  I — Introduction 
Part  n — Purpose 
Part  III — Grantee  Eligibility  and  Selection 

Criteria 
Part  IV — Grant  Application  Procedures 
Part  V — Project  Management 
Part  VI — Student  Volunteer  Assignments 
Part  VII — Restrictions 

These  guidelines  supersede  Student 
Service-Learning  Program  Guidelines 
published  in  the  Federal  Register  dated 
May  22, 1986,  and  instructions  and 
technical  assistance  provided  to  grants 
previously  awarded  under  Title  I,  Part  B 
of  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended  (Pub.  L  93-113). 

II.  Purpose 

Student  Community  Ser\ice  Projects 
are  authorized  under  Title  I,  Part  B, 
sections  111  and  114  of  the  Domestic 
Volunteer  Service  Act  of  1973,  as 
amended  (Pub.  L.  93-113).  The  statutory 
purpose  of  these  projects  is  to  encourage 
students  to  undertake  volunteer  service 
in  their  communities  in  such  a  way  as  to 
enhance  the  educational  value  of  the 
service  experience,  through 
participation  in  activities  which  address 
poverty-related  problems.  Student 
volunteers  must  be  enrolled  in 
secondary,  secondary  vocational  or 
post-secondary  schools  on  an  in-school 
or  out-of-school  basis.  They  serve  on  a 
part-time,  non-stipended  basis. 

Service  opportunities  must  result  in 
student  volunteers  gaining  learning 
experiences  through  service  in  low- 
income  communities,  whether  or  not 
they  receive  academic  credit. 

The  intent  of  Student  Community 
Service  Projects  is  to  join  community, 
school  and  youth  in  developing  the 
scope  and  nature  of  volunteer 
experiences  which  serve  the  needs  of 
poverty  communities  while  securing 
resources  by  which  the  effort  can  be 
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continued  and  expanded,  if  needed, 
after  Federal  support  ends. 

Local  communities  should  determine 
what  their  problems  are  and  how  best  to 
solve  them.  ACTION  resources  may  be 
made  available  to  assist  in  helping 
communities  solve  some  of  their 
problems  through  fostering  student 
volunteer  service.  The  community  must 
generate  increasing  resources  to  enable 
the  project  to  continue  once  ACTION 
grant  funds  are  no  longer  provided. 
Technical  assistance  and  training  in 
project  management,  fundraising,  and 
recruiting  will  be  provided  by  ACTION 
as  required.  I 

III.  Grantee  Eligibility  and  Selection 
Criteria 

The  following  criteria  will  be 
considered  by  ACTION  in  the  selection 
and  approval  of  Student  Community 
Service  Projects: 

A.  The  applicant  must  be  a  Federal, 
State,  or  local  agency,  or  private  non- 
profit organization  or  foundation  in  the 
United  States,  the  District  of  Columbia. 
Virgin  Islands,  Puerto  Rico.  American 
Samoa,  or  Guam,  which  has  the 
authority  to  accept  and  the  capability  to 
administer  a  student  community  service 
project  grant. 

B.  Student  volunteer  activities  must  be 
poverty-related  in  scope  and  otherwise 
comply  with  the  provisions  of  the 
legislative  authority  outlined  in  Part  II. 

C.  Grant  funds  must  be  used  to  initiate 
or  expand  a  student  volunteer 
community  service  project  which 
addresses  the  needs  of  the  low-income 
community. 

D.  The  grantee  must  develop  and 
maintain  community  support  for  the 
Student  Community  Service  Project 
through  a  planned  program  including 
public  awareness  and  communications. 

E.  Proposed  community  representation 
in  the  project's  planning  and  operation, 
including  representatives  of  youth 
groups,  school  systems,  educational 
institutions,  etc..  must  be  identified  in 
the  grant  application. 

F.  The  grant  application  must 
demonstrate  that  project  goals  and 
objectives  are  quantifiable,  measurable, 
and  show  benefits  to  the  student 
volunteers  and  to  the  low-income 
community.  It  must  describe  the 
expected  learning  outcomes  which  will 
result  from  the  service  experience.  The 
projected  number  of  student  volunteers 
who  will  serve  in  the  project  and  hours 
of  service  are  to  be  included  in  project 
goals  and  objectives. 

G.  The  grant  application  must 
demonstrate  how  student  volunteers 
will  be  recruited  and  how  they  will 
receive  orientation  appropriate  to  their 
assignments. 


H.  The  grantee  must  identify 
resources  which  will  permit 
continuation  of  the  student  community 
service  project,  if  needed,  upon  the 
conclusion  of  Federal  funding  as 
outlined  in  Part  II. 

I.  The  grantee  must  comply  with  all 
programmatic  and  fiscal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibility  to  another  entity.  This 
includes  compliance  with  applicable 
financial  and  fiscal  requirements 
established  by  ACTION  or  other 
elements  of  the  Federal  government. 
This  does  not  refer  to  agreements  made 
with  volunteer  placement  sites  as 
discussed  in  Part  VI. 

J.  The  grantee  must  ensure  compliance 
with  the  restrictions  outlined  in  Part  VII. 

The  Director  of  VISTA/Shident 
Community  Service  Programs  may  use 
additional  factors  in  choosing  among 
applicants  who  meet  the  minimum 
criteria  specified  above,  such  as: 

1.  Geographic  distribution; 

2.  Availability  of  volunteer  activities 
to  students  from  all  segments  of  society; 

3.  Applicants'  accessibility  to 
alternate  resources,  both  technical  and 
financial; 

4.  Allocation  of  Student  Community 
Service  resources  in  relation  to  other 
ACTION  funds. 

rV.  Grant  Application  Procedures 

A.  Scope  of  Grant 

Student  Community  Service  Project 
grants  are  awarded  for  up  to  a  twelve- 
month period.  Requests  for  second-  or 
third-year  reduced  funding  can  be 
sought  by  grantees.  Maximum  Federal 
awards  over  a  period  of  three  years  are 
up  to  $15,000  for  the  first  year,  up  to 
$10,000  for  the  second,  and  up  to  $5,000 
for  the  third.  The  grantee  is  required  to 
contribute  a  local  share  of  at  least  $3,000 
each  year.  Final  determination  of  the 
actual  amount  of  grant  awards  rests 
with  the  ACTION  Regional  Director. 

ACTION  seeks  sponsoring 
organizations  which  can  demonstrate 
the  ability  to  raise  sufficient  local 
support  in  order  to  achieve  100%  non- 
ACTION  funding  of  their  Student 
Community  Service  Projects  after 
Federal  funding  ends. 

Applicants  for  new  or  renewal  grants 
must  comply  with  the  provisions  of 
Executive  Order  12372.  the 
"Intergovernmental  Review  of  Federal 
Programs  and  Activities"  as  set  forth  in 
45  CFR  Part  1233.  Contact  the  ACTION 
State  Office  for  specific  instructions  on 
how  to  fulfill  this  requirement. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
the  entire  amount  of  funds  available,  or 


any  part  thereof,  for  grants  under  the 
VISTA/Student  Community  Service 
Projects. 

B.  Procedure  for  New  Grantees 

Project  application  forms  are 
available  from  ACTION  State  offices, 
which  will  also  establish  schedules  for 
application  submission.  Grant  allowable 
costs  are  contained  in  ACTION 
Handbook  2650.2,  Grants  Management 
Handbook  for  Grantees,  which  is 
available  from  ACTION  State  or 
Regional  offices. 

Applications  are  to  be  submitted  to 
the  appropriate  ACTION  State  Office       . 
for  review  and  subsequently  forwarded   \ 
to  the  ACTION  Regional  office  for 
comment  prior  to  their  submission  to  the  i 
Director  of  VISTA/Student  Community     ; 
Service  Programs,  who  will  make  the 
final  selection  of  new  Student 
Community  Service  project  grantees. 

The  Regional  Directors  will  notify  all 
applicants  of  the  final  decisions,  and  the 
Regional  Grants  and  Contracts  Officers 
will  issue  Notices  of  Grant  Awards  to 
the  grantees  upon  notification  from  the 
Director  of  VISTA/Student  Community 
Service  Programs. 

C.  Procedures  for  Renewal  Grantees 

Applications  for  renewal  projects  will 
be  evaluated  using  the  factors  identified 
in  selecting  initial  grantees,  as  well  as 
the  grantee's  compliance  with  these 
guidelines  and  the  grantee's 
performance  during  the  previous  year(s), 
particularly  in  the  achievement  of 
measurable  goals  and  objectives.  All 
project  renewals  are  subject  to  the 
availability  of  funds. 

Applications  for  renewal  for  second 
and  third  years  are  reviewed  at  the 
ACTION  State  Office  level  and 
submitted  to  the  ACTION  Regional 
Director  for  final  approval. 

If  the  second-  or  third-year  renewal 
application  is  denied,  the  sponsor  will 
be  notified  that  the  ACTION  Regional 
Director  intends  to  deny  the  application 
for  renewal;  and  the  sponsor  will  be 
given  an  opportunity  to  show  cause  why 
the  application  should  not  be  denied  in 
accordance  with  45  CFR  Part  1206.  This 
regulation  is  available  from  ACTION 
State  or  Regional  Offices. 

V.  Project  Management 

Sponsors  shall  manage  grants 
awarded  to  them  in  accordance  with  the 
provisions  of  these  guidelines  and 
ACTION  Handbook  2650.2,  Grants 
Management  Handbook  for  Grantees, 
which  will  be  furnished  the  sponsor  at 
the  time  the  initial  grant  is  awarded. 

Project  support  provided  under  an 
ACTION  grant  will  be  furnished  at  the 


lowest  possible  cost  consistent  with  the 
effective  operation  of  the  project.  Project 
coast  for  which  ACTION  funds  are 
budgeted  must  be  justified  as  being 
essential  to  project  operation. 

A.  Local  Support  Contributions 

The  Student  Community  Service 
Project  sponsor  shall  be  responsible  for 
providing  at  least  $3,000  in  non-federal 
share  contribution  for  each  year  of  the 
grant's  operation.  This  amount  can  be 
obtained  through  cash  and/or  allowable 
in-kind  contributions. 

Local  share  can  include,  but  is  not 
limited  to,  cash  or  in-kind  contributions 
such  as  office  space,  office  equipment, 
supplies,  accounting  services,  insurance, 
vehicles,  telephones,  printing,  postage, 
recognition,  travel  and  personnel  which 
directly  benefit  the  project. 

B.  Reporting  Requirements 

Sponsors  must  comply  with  fiscal 
reporting  requirements  as  outlined  in 
ACTION  Handbook  2650.2  and  must 
maintain  records  in  accordance  with 
generally  accepted  accounting 
principles.  Records  shall  be  kep 
available  for  inspection  at  the  request  of 
ACTION  and  shall  be  preserved  for  at 
lease  three  years  following  the  date  of 
submission  of  the  final  Financial  Status 
Report  for  each  budget  period. 

If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
audit  findings  involving  the  records 
have  been  resolved. 

A  quarterly  project  progress  report 
shall  also  be  submitted  to  the  ACTION 
State  Office  no  later  than  30  days  after 
the  end  of  each  project  quarter.  The 
report  shall  include,  but  not  be  limited 
to,  the  following  items: 

1.  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period. 

2.  The  number  of  volunteers 
participating  in  the  project  during  the 
quarter. 

3.  The  number  of  volunteer  hours 
generated  during  the  quarter. 

4.  Problems,  delays,  or  adverse 
conditions  that  have  affected  or  will 
affect  the  attainment  of  project 
objectives. 

C.  Insurance 

•Grantees  are  responsible  and  must 
show  evidence  that  student  volunteers, 
while  performing  their  assignments, 
have  adequate  accident,  personal 
liability,  and  automobile  liability 
insurance  coverage  consistent  with 
other  insurance  maintained  by  the 
organization,  and  with  sound 
institutional  and  business  practices. 


D.  Transportation 

The  sponsor  should  structure  student 
volunteer  assignments  to  minimize 
transportation  expenses  and 
requirements. 

When  transportation  is  not  provided, 
volunteers  may  be  reimbursed  for  actual 
costs  within  the  limitations  prescribed 
by  the  local  project  and  the  availability 
of  funds. 

E.  Project  Staff 

Each  grantee  will  designate  a  person 
to  serve  as  the  project  director.  A  full- 
time  director  is  desirable.  A  rationale 
for  less  than  a- full-time  project  director 
must  be  included  with  the  project 
application.  The  project  director  should 
be  hired  within  30  days  of  project  start 
date.  Supervision  of  the  project  director 
is  the  responsibility  of  the  sponsor. 

Student  Community  Service  Project 
staff  are  employees  of  the  grantee 
organization  and  are  subject  to  its 
personnel  policies  and  practices. 

F.  Community  Relations 

1.  Community  Support 

A  viable  community  support  system 
needs  to  be  initiated  to  ensure  project 
success  and  project  continuation 
without  Federal  funds.  Project  support 
may  be  sought  from  school  districts, 
governmental  entities,  religious  and 
service  groups,  foundations,  the 
business  community,  youth 
organizations,  etc.  One  method  of 
enlisting  and  maintaining  community 
support  for  the  project's  operation  is 
through  the  establishment  of  a  project 
advisory  council  and/or  working 
committee  of  the  sponsor's  board.  Initial 
outreach  to  representatives  of  these 
groups,  as  evidenced  by  accompanying 
letters  of  support,  is  seen  as  an  effective 
step  toward  the  development  of  the 
application. 

2.  Volunteer  Recognition 

With  the  participation  of  the  sponsor, 
the  staff,  and  volunteer  placement  sites, 
recognition  should  be  given  to  student 
volunteers  for  service  to  the  community. 
Projects  can  also  provide  recognition  to 
local  individuals  and  agencies  or 
organizations  for  significant  activities  in 
support  of  project  goals.  Specific 
recognition  activities  should  be  reflected 
in  the  application  narrative  and  budget. 

3.  Public  Awareness 

A  strong  community  relations  program 
ensures  public  awareness  of  start-up 
and  continuing  project  activities.  It  is 
essential  for  the  successful  recruiting  of 
volunteers  and  for  the  recognition  of 
volunteer  service.  The  project  sponsor 
and  project  director  should  inform 


community,  city  and  county  officials, 
and  the  media  about  development, 
growth  and  success  of  the  Student 
Community  Service  project 

VI.  Student  Volunteer  Assignments 

Student  volunteers  are  assigned  to 
serve  low-income  communities  in  a 
variety  of  ways.  Local  sponsors  are 
expected  to  develop  volunteer  service 
opportunities  taking  into  consideration 
the  focus  of  the  project,  the  age.  skills, 
and  interests  of  student  volunteers,  as 
well  as  ihe  value  of  the  learning 
experience  itself. 

Clear  understanding  concerning  the 
responsibilities  of  volunteer  placement 
sites  must  be  reached  between 
representatives  of  the  grantee's  project 
staff  and  the  volunteer  site  supervisor. 
Agreements  may  be  formally  arranged 
through  the  utilization  of  a 
Memorandum  of  Understanding,  a  Letter 
of  Agreement,  or  other  means. 

A  formal  agreement  between  the 
project  staff  and  volunteer  site  will 
greatly  assist  the  staff  and  volunteers  in 
the  management  of  volunteers.  Issues 
and  responsibilities  concerning 
volunteer  recruitment,  orientation/ 
training,  volunteer  transportation, 
recognition  and  reporting  of  service 
hours,  are  functions  outlined  in  this 
agreement 

VII.  Restrictions 

A.  Special  restrictions  on  Student 
Community  Service  Project  grantees: 

1.  Political  Activities 

a.  Grant  funds  shall  not  be  used  to 
finance,  directly  or  indirectly,  any 
activity  to  influence  the  outcome  of  any 
election  to  public  office  or  any  voter 
registration  activity. 

b.  No  project  shall  use  grant  funds  to 
provide  services,  employ  or  assign 
personnel  or  volunteers  for.  or  take  any 
action  which  would  result  in  the 
identification  or  apparent  identification 
of  the  project  with: 

(1)  Any  partisan  or  non-partisan 
political  activity  or  any  other  political 
activity  associated  with  a  candidate,  or 
contending  faction  or  group,  in  an 
election  for  public  or  party  office; 

(2)  Any  activity  to  provide  or 
prospective  voters  with  transportation 
to  the  polls  or  similar  assistance  in 
connection  with  any  election;  or 

(3)  Any  voter  registration  activity. 

2.  Lobbying 

a.  No  grant  funds  or  volunteers  may 
be  used  by  the  sponsor  in  any  activity 
for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation  or 
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proposals  by  initiative  petition,  except 
as  follows: 

(1)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  a  student  volunteer,  a  sponsor 
chief  executive,  his  or  her  designee,  or 
project  staff  to  draft,  review,  or  testify 
regarding  measures  or  to  make 
representations  to  such  legislative  bo<iy, 
committee,  or  member,  or  j 

(2)  In  connection  with  an 
authorization  or  appropriation  measure 
directly  affecting  operation  of  the 
program. 

Regulations  found  in  45  CFR  Part  1226, 
"Prohibitions  On  Electoral  and  Lobbying 
Activities,"  apply  fully  hereto,  and 
provide  further  details  on  the  limitations 
of  political  and  lobbying  activities  that 
apply  to  volunteers  and  sponsors.  Each 
grantee  is  obliged  to  know,  and 
communicate  to  staff  and  volunteers,  the 
prohibitions  included  therein, 

3.  Special  Restriction  on  State  or  Local 
Government  Employees 

If  the  sponsor  receiving  a  grant  from 
ACTION  is  a  State  or  local  government 
agency,  certain  restrictions  contained  in 
Chapter  15  of  Title  5  of  the  United  States 
Code  are  applicable  to  persons  who  are 
principally  employed  in  activities 
associated  with  the  project.  The 
restrictions  are  not  applicable  to 
employees  of  educational  or  research 
institutions.  An  employee  subject  to 
these  restrictions  may  not: 

a.  Use  his  or  her  official  authority  or 
influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election 
or  nomination  for  office. 

b.  Directly  or  indirectly  coerce, 
attempt  to  coerce,  command,  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
party,  committee,  organization,  agency 
or  person  for  pohtical  purposes;  or 

c.  Be  a  candidate  for  elective  office, 
except  in  a  non-partisan  election.  "Non- 
partisan election"  means  an  election  at 
which  none  of  the  candidates  is  to  be 
nominated  or  elected  as  representing  a 
political  party  any  of  whose  candidates 
for  Presidential  election  received  votes 
in  the  last  preceding  election  at  which 
Presidential  electors  were  selected. 

If  a  project  staff  member,  whose 
salary  is  traceable  in  whole  or  in  part  to 
an  ACTION  grant,  is  also  a  State  or 
local  government  employee,  the  staff 
member  is  covered  by  provisions  of  the 
Hatch  Act,  restricting  in  many  instances 
public  participation  in  partisan  political 
activities.  Questions  about  the  coverage 
of  the  Hatch  Act  may  be  addressed  to 
the  Office  of  General  Counsel,  ACTION, 
Washington,  DC  20525. 


4.  Non-discrimination 

No  person  with  responsibility  for  the 
operation  of  a  project  shall  discriminate 
with  respect  to  any  activity  or  program 
because  of  race,  creed,  belief,  color, 
national  origin,  sex,  age,  handicap,  or 
political  affiliation. 

5.  Religious  Activities 

Volunteers  and  project  staff  funded  by 
ACTION  shall  not  give  religious 
instruction,  conduct  worship  services,  or 
engage  in  any  form  of  proselytization  as 
part  of  their  duties. 

6.  Labor  and  Anti-Labor  Activity 

No  grant  funds  shall  be  directly  or 
indirectly  utilized  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

7.  Non-displacement  of  Employed 
Workers 

A  student  volunteer  may  not  perform 
any  service  or  duty  which  would 
supplant  the  hiring  of  workers  who 
would  otherwise  be  employed  to 
perform  similar  services  or  duties;  or 
result  in  the  displacement  of  employed 
workers  or  impair  existing  contracts  for 
service. 

8.  Non-compensation  for  Services 

No  volunteer  or  other  person, 
organization,  or  agency  shall  request  or 
receive  any  compensation  for  services 
of  student  volunteers.  No  volunteer  site 
or  any  member  or  cooperating 
organization  shall  be  requested  or 
required  to  contribute,  or  to  solicit 
contributions,  to  establish  any  part  of  a 
local  share.  This  does  not  prevent  the 
acceptance  of  cash  contributions  made 
voluntarily  and  without  condition  to  the 
grantee  for  legitimate  charitable 
purposes. 

9.  Volunteer  Status 

Student  volunteers  are  not  employees 
of  the  sponsoring  organization  or  the 
U.S.  Government  while  volunteers. 

10.  Nepotism 

Persons  selected  for  project  staff 
positions  may  not  be  related  by  blood  or 
marriage  to  other  project  staff,  sponsor 
staff  or  officers,  or  members  of  the 
sponsor  Board  of  Directors  unless  there 
is  concurrence  by  ACTION. 

(42  U.S.C.  4974) 

Following  is  an  address  list  of 
ACTION  Regional  Offices,  along  with 
the  addresses  of  ACTION  State  Offices 
under  their  jurisdiction: 


Region  I 

ACTION  Regional  Office,  10  Causeway 

Street,  Room  473,  Boston,  MA  02222- 

1039  617/565-7000 
ACTION  State  Office,  Abraham  Ribicoff 

Federal  Building,  450  Main  Street. 

Room  524,  Hartford,  CT  06103-3002. 

203/240-3237. 
ACTION  State  Office,  Federal  Building, 

Room  305,76  Pearl  Street,  Portland. 

ME  04101^288,  207/780-3414. 
ACTION  State  Office,  10  Causeway 

Street,  Room  473,  Boston,  MA  02222- 

1038  617/565-7000. 

[New  Hampshire/Vermont) 

ACTION  State  Office,  Federal  Post 
Office  and  Courthouse,  55  Pleasant 
Street,  Room  316.  Concord,  NH  03301-  . 
3939,  603/225-1450. 

ACTION  State  Office,  John  E.  Fogarty 
Building,  Room  200,  24  Weybosset 
Street,  Providence,  RI  02903-2882, 
401/528-5424. 

Region  II 

ACTION  Regional  Office,  6  World 

Trade  Center,  Room  758,  New  York. 

NY  10048-0206,  212/465-3481. 
ACTION  State  Office,  402  East  State 

Street,  Room  422.  Trenton.  NJ  08608- 

1507,  609/989-2243. 

(Metropolitan  New  York) 

ACTION  State  Office,  6  World  Trade 
Center,  Room  758,  New  York,  NY 
10048-0206,  212/466-4471. 

(Upstate  New  York) 

ACTION  State  Office,  U.S.  Courthouse 
and  Federal  Building,  445  Broadway, 
Room  103,  Albany,  NY  12207-2923, 
518/472-3664. 

(Puerto  Rico/Virgin  Islands] 

ACTION  State  Office,  Frederico 
DeGetau  Federal  Office  Building, 
Carlos  Chardon  Avenue,  Suite  662, 
Hato  Rey,  PR  00918-2241,  809/76&- 
5314. 

Region  III 

ACTION  Regional  Office,  U.S.  Customs 
House,  2nd  and  Chestnut  Street,  Room 
108,  Philadelphia,  PA  19106-2912,  215/ 
597-9972. 

ACTION  State  Office,  Federal  Building. 
Room  372-D,  600  Federal  Place, 
Louisville,  KY  40202-2230,  502/582- 
6384. 

(Delaware/Maryland) 

ACTION  State  Office,  Federal  Building. 

31  Hopkins  Plaza.  Room  1125, 

Baltimore,  MD  21201-2814,  301/962- 

4443. 
ACTION  State  Office.  Federal  Building. 

Room  500.  85  Marconi  Boulevard. 


Columbus.  OH  43215-2888.  614/469- 
7441. 
ACTION  State  Office.  U.S.  Customs 
House,  Room  108,  2nd  and  Chestnut 
Streets.  Philadelphia.  PA  1910&-2998. 
215/597-3543. 

(Virginia/Dist.  of  Columbia) 

ACTION  State  Office,  400  North  8th 

Street,  P.O.  Box  10066,  Richmond,  VA 

23240-1823,  804/771-2197. 
ACTION  State  Office,  603  Morris  Street, 

2nd  Floor,  Charleston,  WV  25301- 

1409,  304/347-5246. 

Region  IV 

ACTION  Regional  Office,  101  Marietta 

Street,  NW.,  Suite  1003,  Atlanta,  GA 

30323-2301,  404/331-2859. 
ACTION  State  Office,  2121  8th  Avenue 

North,  Room  722,  Birmingham,  AL 

35203-2307,  205/731-1908. 
ACTION  State  Office,  930  Woodcock 

Road,  Suite  221,  Oriando,  FL  32803- 

3750,  407/648-6117. 
ACTION  State  Office,  75  Piedmont 

Avenue,  NE.,  Suite  412,  Atlanta,  GA    ' 

30303-2587,  404/331-4646. 
ACTION  State  Office,  Federal  Building. 

Room,  1005-A,  100  West  Capitol 

Street,  Jackson,  MS  39269-1092,  601/ 

965-5664. 
ACTION  State  Office.  Federal  Building, 

P.O.  Century  Station,  300  Fayetteville 

Street  Mall,  Room  131,  Raleigh.  NC 

27601-1739,  919/858-4731. 
ACTION  State  Office,  Federal  Building. 

Room  872. 1835  Assembly  Street. 

Columbia,  SC  29201-2430.  803/765- 

5771. 
ACTION  State  Office,  Federal  Bidg./ 

U.S.  Courthouse,  801  Broadway,  Room 

246.  Nashville,  TN  37203-3889,  615/ 

736-5561. 

Region  V 

ACTION  Regional  Office,  10  West 

Jackson  Boulevard,  6th  Floor,  Chicago. 

IL  60604-3964,  312/353-5107. 
ACTION  State  Office.  10  West  Jackson 

Boulevard,  6th  Floor,  Chicago,  IL 

60604-3964,  312/353-3622. 
ACTION  Regional  Office,  46  East  Ohio 

Street,  Room  457,  Indianapolis,  IN 

46204-1922,  317/269-6724. 
ACTION  State  Office,  Federal  Building, 

Room  722,  210  Walnut,  Des  Moines, 

lA  50309-2195,  515/284-4816. 
ACTION  State  Office,  Federal  Building. 

Room  658,  231  West  Lafayette 

Boulevard,  Detroit,  MI  48226-2799, 

313/226-7848. 
ACTION  State  Office,  Old  Federal 

Building,  Room  126,  212  Third  Avenue 

South,  Minneapolis,  MN  55401-2596, 

612/334-4083. 
ACTION  State  Office,  517  East 

Wisconsin  Avenue,  Room  601, 

Milwaukee,  WI  53202-4507,  414/291- 

1118. 


Region  VI 

ACTION  Regional  Office,  1100 

Commerce,  Room  6B11.  Dallas,  TX 

75242-0696,  214/767-9494. 
ACTION  State  Office,  Federal  Building, 

Room  2506,  700  West  Capitol  Street. 

Little  Rock,  AR  72201-3291,  501/378- 

5234. 
ACTION  State  Office,  Federal  Building, 

Room  248,  444  SE.  Quincy,  Topeka,  KS 

66603-3501,  913/295-2540. 
ACTION  State  Office,  626  Main  Street, 

Suite  102,  Baton  Rouge,  LA  70801- 

1910,  505/389-0471. 
ACTION  State  Office,  Federal  Office 

Building,  911  Walnut,  Room  1701, 

Kansas  City,  MO  64106-2009,  816/426- 

5256. 
ACTION  State  Office,  Old  Federal 

Building,  Cathedral  Place,  Room  129. 

Santa  Fe,  NM  87501-2026,  505/988- 

6577. 
ACTION  State  Office,  200  NW  5ih,  Suite 

912,  Oklahoma  City,  OK  73102-6093, 

405/231-5201. 
ACTION  State  Office,  611  East  Sixth 

Street,  Suite  107,  Austin.  TX  78701- 

3747.  512/482-5671. 

Region  VIII  (No  Region  VII) 

ACTION  Regional  Office,  Executive 
Tower  Building,  1405  Curtis  Street, 
Denver,  CO  80202-2349,  303/844-2671. 

ACTION  State  Office,  Columbine 
Building,  Room  301, 1845  Sherman 
Street,  Denver,  CO  80203-1167,  303/ 
866-1070. 

ACTION  State  Office,  Federal  Building. 
Room  8036,  2120  Capitol  Avenue, 
Cheyenne.  WY  82001-3649,  307/772- 
2385. 

ACTION  State  Office,  Federal  Office 
Building,  Drawer  10051,  301  South 
Park,  Room  192,  Helena,  MT  59626- 
0101,  406/449-5404. 

ACTION  State  Office,  Federal  Building, 
Room  293, 100  Centennial  Mall  North. 
Lincoln,  NE  68508-3896,  402/437-5493. 

(North  &  South  Dakota) 

ACTION  State  Office,  Federal  Building, 
Room  213,  225  S.  Pierre  Street,  Pierre. 
SD  57501-2452.  605/224-5996. 

ACTION  State  Office,  U.S.  Post  Office 
and  Courthouse,  350  South  Main 
Street,  Room  484,  Salt  Lake  City,  UT 
84101-2198,  801/524-5411. 

Region  IX 

ACTION  Regional  Office,  211  Main 

Street,  Room  530,  San  Francisco,  CA 

94105-1914,  415/974-0673. 
ACTION  State  Office,  522  North 

Central,  Room  205-A,  Phoenix,  AZ 

85004-2190,  602/261^825. 
ACTION  State  Office.  211  Main  Street, 

Room  534,  San  Francisco,  CA  94105- 

1974.  415/974-0690. 
ACTION  State  Office,  Federal  Building, 

Room  14218, 11000  Wilshire 


Boulevard,  Los  Angeles,  CA  90024- 
3671,  213/209-7421. 

(Hawaii/Guam/American  Samoa) 

ACTION  State  Office,  Federal  Building. 

P.O.  Box  50024,  Honolulu.  HI  96850- 

0001.  808/541-2832. 
ACTION  State  Office,  4600  Kietzke 

Lane,  Suite  E-141,  Reno,  NV  89502- 

5033,  702/784-5314. 

Region  X 

ACTION  Regional  Office,  Federal  Office 
Building,  909  First  Avenue,  Ste.  3039, 
Seattle,  WA  98174-1103,  206/442-1558, 
(Alaska). 

ACTION  State  Office,  The  Alaska 
Center,  Suite  340, 1020  Main  Street, 
Boise,  ID  83702-5745,  208/334-1707. 

ACTION  State  Office,  Suite  3039, 
Federal  Office  Building,  909  First 
Avenue,  Seattle,  WA  98174-1103,  206/ 
442-4975. 

ACTION  State  Office,  Federal  Building, 
Room  647,  511  NW.,  Broadway, 
Portland,  OR  97209-3416,  503/221- 
2261. 

(42.  U.S.C.  4974) 

Dated  in  Washington,  DC,  on  October  31. 
1988. 

Donna  M.  Alvarado, 
Director.  ACTION. 

[FR  Doc.  88-25676  Filed  11-4-88;  8:45  am] 
BtLUNO  COM  (OSO-Zt-M 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Cooperative  Forestry  Research 
Advisory  Council;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1987  (Pub. 
L.  92-463,  86  Stat.  770-776),  U.S. 
Department  of  Agriculture  announces 
the  following  meeting: 

Name:  Cooperative  Forestry  Research 
Advisory  Council. 

Date:  December  14-15, 1988. 

Time:  9:00  a.m. — 5:00  p.m.. 

Place:  Department  of  Agriculture, 
Room  107-A,  Administration  Building. 
Washington,  DC. 

Type  of  Meeting:  Open  to  public. 
Persons  may  participate  in  the  meeting 
if  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  by  contacting  the  person  below. 

Purpose:  The  Council  will  be 
deliberating  the  Mclntire-Stennis 
Forestry  Research  program  with 
particular  emphasis  on  forestry  research 
planning,  annual  distribution  of  f\mds. 
and  administration  of  Mclntire-Stennis 
Cooperative  Forestry  Research  program. 
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Contact  Person  for  Agenda  and  More 
Information:  Dr.  Boyd  W.  Post, 
Cooperative  State  Research  Service. 
Suite  329,  Aerospace  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20251-2200;  telephone  (202)  447- 
2016. 

Dated  November  1, 198& 
John  Patrick  Jordan, 

Administrator.  Cooperative  State  Research 

Service. 

(FR  Doc.  8a-25711  FUed  11-4-88:  8:45  am] 

BIUJMQ  CODE  S4 10-22-11 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
(Docket  No*.  7684-01  and  7684-02] 

Actions  Affecting  Export  Priviieges; 
Dan  Peter  Tadmor,  Individually  and 
Doing  Business  as  Agentek,  Ltd,, 
Respondent 

Summary  | 

Pursuant  to  the  October  3, 1988 
Decision  and  Order  of  the 
Administrative  Law  Judge,  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  by  me,  the  December  22, 
1987  Order  denying  export  privileges  to 
Respondents  Tadmor  and  Agentek,  Ltd., 
is  hereby  amended  by  deleting  Agentek, 
Ltd.  in  the  caption  and  wherever  it 
appears  in  or  as  a  result  of  that  Order, 
and  substituting  the  following  in  its 
stead:  Aktis  Ltd..  Yehoratan  Street  32. 
Zahala.  Tel  Aviv.  Israel. 

Order 

On  October  3. 1988,  the 
Administrative  Law  Judge  (ALJ)  entered 
his  recommended  Decision  and  Order  in 
the  above  referenced  matter.  That 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Upon  review  and  based  on  the  facts  in 
this  case.  I  hereby  affirm  the 
recommended  Decision  and  Order  of  the 
ALf. 

This  constitutes  final  Agency  action  in 
this  matter. 

Date:  November  1, 1968. 
Paul  Freedenbarg, 

Under  Secretary  fur  the  Bureau  of  Export 

Administration. 

Decision  and  Order 

Appearance  for  Agency:  Daniel  C.  Hurley, 
|r.,  Esq..  OfHce  of  the  Chief  Counsel  for 
Export  AdministraUon.  U.S.  Department  of 
Commerce,  Room  H-3329, 14th  and 
Constitution  Avenue  NW.,  Washington.  DC 
20230. 

Appearance  for  Respondent:  fames  W. 
Schroeder,  Esq.,  Kapldn  Russin  and  Vecchi. 


1215  Seventeenth  Street  NW..  Washington, 
DC  20036. 

On  December  22. 1987  (52  FR  48057. 
December  29. 1987],  Tadmor  and 
Agentek  Ltd..  wer  denied  all  privileges 
of  participating,  in  any  manner  or 
capacity,  in  transactions  involving  U.S.- 
origin  commodities  or  technical  data, 
pursuant  to  Part  388  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Part  388  (1988)) 
(Regulations). 

Agency  Counsel  has  filed  a  petition  to 
reopen  the  proceeding  under  I  388.18  of 
the  regulations  to  amend  the  Order,  in 
which  Counsel  for  Agentek  (1987)  Ltd., 
has  joined.  The  record  submitted 
reflects  that  the  denied  person  Tadmor 
changed  his  company's  name  to  Aktis 
Ltd..  as  well  as  its  location. 
Additionally,  Counsel  have  provided 
representations  and  documentation 
concerning  the  purchase  of  what  have 
been  termed  various  agency  and  service 
agreements  formerly  held  by  Agentek 
Ltd..  as  well  as  Agentek's  good  will,  but 
not  the  company  itself,  by  persons 
unrelated  to  Tadmor.  while  the 
administrative  proceedings  were 
pending  and  without  his  disclosing  that 
fact  to  the  purchasers.  It  appears  that 
Tadmor  retained  the  shell  corporate 
entity  and  changed  its  name  to  Akis 
Ltd..  while  the  purchasers  acquired  the 
assets,  goodwill  and  name.  FHirsuant  to 
Israeh  law.  the  purchasers  then  changed 
the  name  of  one  of  their  existing 
corporations  to  Agentek  (1987)  Ltd.,  on 
December  24, 1987. 

Following  its  review  of  those 
documents  and  after  making 
independent  inquiry,  the  Agency 
officials  concluded  that  the  owners  of 
Agentek  (1987)  Ltd.,  had  no  prior 
knowledge  of  the  Agency's  investigation 
or  proposed  action  against  Tadmor.  It 
also  appears  that  Tadmor  has  no 
involvement  with  or  interest  in  Agentek 
(1987)  Ltd. 

Based  upon  the  representations  made, 
I  find  that  modifying  the  Order  of 
December  22, 1987,  as  to  Agentek  Ltd.,  is 
warranted,  and  that  such  amendment  to 
that  Order  will  not  jeopardize  its 
purpose. 

I  further  find  that  the  firm  known  as 
"Agentek  (1987)  Ltd.".  while  having  the 
same  address  as  Agentek  Ltd..  is  not 
denied  U.S.  export  privileges  under  the 
terms  of  the  Order. 

Accordingly,  it  is  hereby  Ordered  that 
the  order  of  December  22, 1987  is 
amended  by  deleting  Agentek  Ltd..  in 
the  caption  and  wherever  else  it  appears 
and  substituting  the  following: 

Aktis  Ltd..  Yehoratan  SU^et  32.  Zahala,  Tel 
Aviv.  Israel 


This  amendment  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Date:  October  3, 1988. 
Hugh  J.  Dolan, 
Administrative  Law  fudge. 
[FR  Doa  88-25660  Filed  11-4-88:  8:45  am] 

BILUNQ  CODE  3S10-01-M 


Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
December  2, 1988,  9:30  a.m..  Herbert  C. 
Hoover  Building.  Room  1617-F,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  parameters  for 
software. 

4.  Discussion  of  factory  networking 
and  communications. 

5.  Discussion  of  machine  tools  in  CCL 
1091. 

6.  Discussion  of  sensory  control 
systems. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 


shall  be  exempt  from  the  provisions 
relating  to  pubhc  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Anne  Ferrell  at  (202)  377-2583. 

Date:  November  2. 1988. 
Betty  Anne  Fetrell. 

Acting  Director.  Technical  Support  Staff. 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  88-25706  Filed  11-4-88;  8:45  am] 
BILLING  CODE  SS10-OT-4I 


International  Trade  Administration 

[A-588-802] 

Postponement  of  Final  Antidumping 
Duty  Determination  and  Postponement 
of  Antidumping  Duty  Public  Hearing; 
3.5"  Microdisks  and  Coated  Media 
Thereof  from  Japan 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
respondent  Fuji  Photo  Film  Company. 
Ltd.  to  postpone  the  final  determination 
as  permitted  by  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  Based  on  this  request,  we  are 
postponing  our  final  determination  as  to 
whether  sales  of  3.5"  microdisks  and 
coated  media  thereof  from  Japan  have 
occurred  at  less  than  fair  value  until  not 
later  than  February  6. 1989.  We  are  also 
postponing  our  public  hearing  until 
December  7. 1988. 
EFFECTIVE  DATE:  November  7. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loc  Nguyen  or  Charies  Wilson.  Office  of 
Investigations.  Import  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  (202)  377-3530  or 
(202)  377-5288. 

SUPPLEMENTARY  INFORMATION:  On 
September  29, 1988.  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  of  this  merchandise 
(53  FR  38045). 

On  October  31,  Fuji  Photo  Film 
Company.  Ltd.  requested  a  60  day 
postponement  of  the  date  of  the  final 
determination.  If  exporters  who  account 


for  a  significant  proportion  of  exports  of 
the  subject  merchandise  under 
investigation  request  a  postponement  of 
the  final  determination  following  a 
preliminary  affirmative  determination.     -^ 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request.  Accordingly,  we  are  postponing 
the  date  of  the  final  determination  until 
not  later  than  February  6. 1989. 

Public  Comment 

In  conjunction  with  this 
postponement,  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  the  preliminary 
determination,  in  accordance  with  19 
CFR  353.47.  will  now  be  held,  if 
requested,  at  10:00  a.m.  on  December  7, 
1988.  at  the  U.S.  Department  of 
Commerce.  Room  3708. 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration,  Room  B-099.  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  pubhc  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  November  30. 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement.  In  accordance  with 
section  735(d)  of  the  Act.  This  notice  is 
published  pursuant  to  section  735(d)  of 
.  the  Act. 

Dated:  November  1. 198a 
Joseph  A.  Spelrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-25704  Filed  11-4-88;  8:45  am] 
BILLING  CODE  3510-0S4I 


Short-Supply  Review  on  Certain 
Stainless  Steel  Wire  Rod;  Request  for 
Comments 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products  and  Article  8 
of  the  U.S.-Brazil  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  certain  type 
430  stainless  steel  wire  rod. 

DATE:  Comments  must  be  submitted  on 
or  before  November  17, 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  7866. 14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Administration,  IJ.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230,  (202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC  Arrangement  Concerning 
Trad9  in  Certain  Steel  Products  and 
Article  8  of  the  U.S.-BraziI  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  provide  that  if  the  U.S. 
determines  that  because  of  abnormal 
supply  or  demand  factors,  the  U.S.  steel 
industry  will  be  unable  to  meet  demand 
in  the  U.S.A.  for  a  particular  product 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  stainless  steel  wire  rod.  type 
430.  in  diameters  ranging  from  0.217  to 
0.275  inch. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  November  17. 198a  CommenU 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit.  Room  B-099.  Import 
Administration.  U.S.  Department  of 
Commerce  at  the  above  address. 
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Dated:  October  28. 1988. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-25705  Filed  11-4-88;  8:45  am] 

MLUNG  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of 
Modification;  Mr.  Sherman  Jones 
(P321);  Modification  No.  2  to  Permit 
No.  461 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  461  issued  to  Mr.  Sherman  C. 
]ones,  702  Cullen  Street,  Corpus  Christi, 
Texas  78411.  on  April  5. 1984  (49  FR 
14781),  as  modified  on  December  31, 
1986  (53  FR  567),  is  further  modified  as 
follows: 

Section  B.8  is  replaced  with: 

8.  This  Permit  is  valid  witli  respect  to  the 
taking  authorized  herein  until  December  31, 
1989. 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 

The  Permit  and  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  Silver  Spring, 
Maryland  20910;  and  Director,  Southeast 
Region,  National  Marine  Fisheries 
Service,  9450  Koger  Blvd.,  St.  Petersburg. 
FL  33702. 

Date:  October  31, 1988. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

(FR  Doc.  88-25677  Filed  11-4-88;  8:45  am] 

WUJNO  CODE  3S19-22-M 


National  Telecommunications  and 
Information  Administration 

Assistant  Secretary  for 
Communications  and  Information, 
Advisory  Committee  on  Advanced 
Television,  Partially  Closed  Meeting 

A  meeting  of  the  Commerce  Advisory 
Committee  on  Advanced  Television  will 
be  held  November  17. 1988, 10:00  a.m.  to 
12:00  p.m.,  in  the  Secretary's  Conference 
Room,  U.S.  Department  of  Commerce, 
Washington,  DC.  Due  to  difficulites  in 
sciieduling  and  the  requirement  that  the 
Advisory  Committee  meet  at  least  twice 
in  1988,  in  order  to  produce  a  report  to 


the  Secretary  of  Commerce  by  January 
4, 1989,  an  abbreviated  notice  period  is 
being  given  for  this  meeting. 

The  Committee  advises  the  Secretary 
on  the  impact  of  advanced  television  on 
the  competitiveness  of  U.S.  industry, 
what  policies  may  be  pursued  to 
heighten  the  development  of  advanced 
television  in  the  pubHc  interest,  and 
other  related  issues.  The  meeting  is 
scheduled  to  consist  of  (1)  opening 
remarks;  (2)  a  background  briefing;  and, 
(3)  preliminary  discussion  of  the  impact 
of  advanced  television  on  the 
competitiveness  of  U.S.  industry  and 
matters  related  to  the  development  and 
implementation  of  advanced  television. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
numbers  of  seats  will  be  available  on  a 
first-come  first-served  basis.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  November  2, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  the 
agenda  items  covered  in  the  closed 
session  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meetings  and  public  participation 
therein  because  these  items  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552b(c)(4),  and 
(c)(9)(B).  The  discussions  are  likely  to 
disclose  privileged  or  confidential 
commercial  information  and  information 
for  which  premature  disclosure  would 
likely  significantly  frustrate  the 
implementation  of  proposed  agency 
actions.  (A  copy  of  the  determination  is 
available  for  public  inspection  and 
copying  in  the  Public  Reading  Room. 
Central  Reference  and  Record 
Inspection  Facility,  Room  6628, 
Department  of  Commerce.) 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Spurlock,  Office  of  the  Assistant 
Secretary  for  Communications  and 
Information.  Room  H4898. 14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  202- 
377-1551. 

Date:  November  2. 1988. 
Charles  G.  Scbott, 

Deputy  Assistant  Secretary  for 

Communications  and  Information. 

[FR  Doc.  88-25727  Filed  11-4-88;  8:45  am] 

BILLING  COOE  3510-aO-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

November  2, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commission  of  Customs  adjusting  limits. 

EFFECTIVE  DATE:  November  2, 1988. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limit  for  Category  641  is  being 
increased  by  application  of  swing, 
reducing  the  limit  for  Category  341. 
Categories  347/348,  634  and  635  are 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S. U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
on  December  16, 1987).  Also  see  52  FR 
13115,  published  on  April  21, 1987;  and 
53  FR  55,  published  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implemeatation  Of 
Textile  Agreements 

November  2. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30. 1987  by  the 


Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textile 
products,  produced  or  manufactured  in  China 
and  exported  during  the  period  which  began 
on  January  1. 1988  and  extends  through 
December  31, 1988. 

Effective  on  November  2, 1988,  the 
directive  of  December  30, 1987  is  being 
amended  to  adjust  the  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Category  levels  in  group  1 

Adjusted  12-month 
hmil  > 

341 

454  700  dozen 

347/348 „ 

634 

635 

641 ~ 

2.272,600  dozen. 
518,100  dozen. 
541,200  dozen. 
1,210.950  dozen. 

'  The  limits  have  not  t)«en  adiusted  to  account  for 
any  imports  exponed  after  Decemtwr  31.  1987. 

Also  effective  on  Nov.  2. 1988,  you  are 
directed  to  deduct  1987  overshipment  charges 
of  338,980  pounds  from  the  charges  made  to 
the  current  limit  for  Category  659-S.  This 
same  amount  is  to  be  charged  to  the  1987 
limit  for  Category  659-S  established  in  the 
directive  of  April  17, 1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  88-25672  Filed  11-4-88;  8:45  amj 
BILLINQ  COOE  tStO-OA-H 


Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Hungarian  People's  Republic 

November  2,  1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  9, 1988. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended;  Sec.  204  of  the  Agricultural  Act  of 
1958,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limit  for  Category  435  is  being 
increased  by  application  of  swing  and 
carryforward.  The  limit  for  Categories 
445/448  is  being  reduced  to  account  for 
the  swing  applied  to  category  435. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
on  December  16, 1987).  Also  see  53  FR 
50,  published  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  2, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  lliis  directive 
amends,  but  does  not  cancel  the  directive 
issued  to  you  on  December  30, 1987,  as 
amended.  That  directive  concerns  imports  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Hungarian  People's  Republic  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  through 
December  31, 198& 

Effective  on  November  9, 1988  the  directive 
of  December  30, 1987  is  further  amended  to 
include  adjustments  to  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Hungarian  People's  Republic: 


Category 

Adjusted  limit  • 

435 

445/446 

11,768  dozea 
36.863  dozea 

'  The  limits  have  not  t)een  adiusted  to  account  for 
any  imports  exported  after  Decafnt>er  31,  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  88-25658  Filed  11-4-88:  8:45  am] 

BtLLMO  COOE  SSIO-OIMi 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  In  Pakistan 

November  1, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTn^  date:  November  8, 1986. 

Authority:  E.0. 11651  of  March  3, 197Z 
as  amended;  sec.  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854). 

FOR  FURTHER  INFORMATION  CONTACT. 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limits  for  certain  cotton  and 
man-made  fiber  textile  products  are 
being  adjusted,  variously,  for 
carryforward,  swing,  carryover  and 
special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745.  published 
on  December  16. 1987),  Also  see  52  FR 
51,  published  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  1. 1988. 
Commissioner  of  Customs, 
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Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  period 
which  began  on  January  1, 1988  and  extends 
through  December  31. 1988. 

Effective  on  November  8, 1988,  the 
directive  of  December  30, 1987  is  being 
amended  to  adjust  the  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

Adjusted  12-mo  limit ' 

Levels  in 

Group  1: 

226/313 

86,072,513  square  yards. 

315 

44,579.312  sguare  yards. 

331 

744,185  dozen  pairs. 

334 

49.847  dozen. 

335 

58,643  dozen.                            j 

336 

151,669  dozen.                         : 

338  ~ 

2,905.674  dozen. 

339 

696,230  dozen. 

340  __.. 

160.578  dozen. 

341 

263,102  dozen. 

342 

88,211  dozen                             j 

347/348 

360,431  dozen.                          j 

351 

45.796  dozen.                               i 

352 

216,980  dozen. 

369-D' 

2,289,800   pounds   Of   which   not 

more  ttian  858,675  pounds  shall 

be  in  pile  dish  to«ml8  in  TSUSA 

numbers    366.1720.     366.1740, 

366.2020,    366.2040.    3662420 

and  366.2440. 

Groups  II: 

300.  301. 

74.371.818  square  yeads  equiva- 

314,  317. 

leni 

326,330. 

332,  333, 

337.  345. 

349.  350. 

353,  354, 

359,360- 

362,369- 

S'and 

369-0  ♦. 

as  a  group. 

Level  in 

• 

Group  III:. 

615 

17,490,000  square  yards. 

■  The  limits  have  not  k)een  adjusted  to  account  lor 
any  imports  exported  after  Oecemtier  31.  1987. 

'In  Category  369-0,  only  TSUSA  numbers 
3656615,  366.1720,  366  1740,  366.2020,  366.2040, 
366.2420.  366.2440  and  366.2860. 

>  In  Category  369-S,  only  TSUSA  number 
366.2840. 

*  In  Category  369-0  all  TSUSA  numbers  except 
365.6615,  366.1720.  366  1740.  366  1955.  366.2020. 
3662040,  366.2420,  366.2440,  366.2840,  and 
366.2860.  ; 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  rulemaking  provisions  of  5 
U.S.C.  553{aKl). 


Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-25857  Filed  11-4-88;  8:45  amj 
BILUNO  CODE  3S10-O(MI 


Establishing  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiie 
Products  Produced  or  Manufactured  in 
the  United  States  Arab  Emirates 

October  28. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  November  7. 1988. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  On  June 

27. 1988,  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  the  United  Arab 
Emirates  regarding  Categories  338/339, 
340/640,  341/641  and  347/348.  produced 
or  manufactured  in  the  United  Arab 
Emirates.  The  United  States  has 
decided,  inasmuch  as  no  solution  has 
been  reached  in  consultations  with  the 
Government  of  the  United  Arab 
Emirates  on  mutually  satisfactory  limits 
for  these  categories,  to  control  imports 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  338/339,  340/640. 
341/641  and  347/348.  produced  or 
manufactured  in  the  United  Arab 
Emirates  and  exported  during  the 
twelve-month  period  which  began  on 
June  27. 1988  and  extends  through  June 

26. 1989. 

The  United  States  remains  committed 
in  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  United  Arab 
Emirates,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 


Annotated  (see  Federal  Register  notice 

52  FR  47745,  published  on  December  18. 

1987). 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implementation  of  1'extile 
Ag;reement8 

October  28, 1988 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  November  7, 

1988,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  period  which  began 
on  June  27. 1988  and  extends  through  June  26. 

1989,  in  excess  of  the  following  restraint 
limits: 


Category 

Restraint  limit ' 

338/339         

176.565  dozen. 

340/640        . 

157,919  dozen. 

341/641 

347/348  

121.205  dozen 
115,942  dozen 

'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  June  26,  1 988. 

Textile  products  in  Categories  338/339, 
340/640,  341/641  and  347/348  which  have 
been  exported  to  the  United  States  prior  to 
June  27, 1988  shall  not  be  subject  to  the  limits 
established  in  this  directive. 

Textile  products  in  Categories  338/339. 
340/640,  341/641  and  347/348  which  have 
been  released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

Also  effective  on  November  7, 1988  you  are 
directed  to  charge  the  following  amounts  to 
the  limits  established  in  this  directive.  These 
charges  are  for  goods  imported  during  the 
period  June  27, 1987  through  August  31.  1988. 


Category 

Amount  to  be 
Charged 

338 

339  

13.204  dozen. 
33.828  dozen 

340       

52.344  dozen 

341  

29.445  dozen 

347 _ 

16,827  dozen 

348 

24.008  dozen 

640 

492  dozen 

641           

2.297  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 


Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  8ft-25541  Filed  11-4-88;  8:45  am] 
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The  Correiation;  Textile  and  Apparel 
Categories  With  the  Harmonized  Tariff 
Schedule  of  the  United  States 
Annotated  for  1989 

November  2, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Lori  Goldberg.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
announces  that  the  1989 
CORRELATION,  based  on  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated,  will  be 
available  beginning  December  1, 1988. 

Copies  of  the  CORRELATION  may  be 
purchased  from  the  U.S.  Department  of 
Commerce.  Office  of  Textiles  and 
Apparel.  14th  and  Constitution  Avenue 
NW..  Rm  H3100.  Washington.  DC  20230. 
ATTN:  CORRELATION,  at  a  cost  of  $30 
per  copy.  Checks  or  money  orders 
should  be  made  payable  to  the  U.S. 
Department  of  Commerce. 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|KR  Doc.  88-25659  Filed  11-4-88;  8:45  am] 
BILUNQ  CODE  SSIO-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

October  24. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aerospace 
Applications  of  Superconductors  will 
meet  on  12-13  December  1988  from  8:00 
a.m.  to  5:00  p.m.  at  the  Pentagon,  DC 
20330. 

The  purpose  of  this  meeting  is  to 
review  selected  applications  of 
superconductors  and  to  begin  drafting  a 
report.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 


subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  88-25717  Filed  11-4-88;  8:45  amJ 
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USAF  Scientific  Advisory  Board; 
Meeting 

October  24. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Electronic 
Warfare  will  meet  on  19-20  December 
1988  from  8:00  a.m.  to  5:00  p.m.  at  the 
Pentagon.  DC  20330. 

The  purpose  of  this  meeting  is  to 
review  electronic  warfare  programs. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648, 
Patsy  ].  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-25716  Filed  11-4-88:  8:45  am] 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amendment  of 
Record  System  Notice 

AGENCY:  Defense  Logistics  Agency 
(DLA).  Department  of  Defense  (DoD). 
ACTION:  Notice  of  an  amendment  to  a 
DLA' system  of  records  for  public 
comment. 

SUMMARY:  The  Defense  Logistics 
Agency  of  the  Department  of  Defense 
proposes  to  amend  an  existing  system  of 
records  subject  to  the  Privacy  Act  of 
1974. 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
December  7, 1988.  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Send  any  comments  to  the 
System  Manager  identified  in  the  record 
system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dave  Henshall.  DLA-XAM.  Defense 
Logistics  Agency.  Cameron  Station. 
Alexandria.  VA  22304-6100.  Telephone: 
202-274-6234,  Autovon:  284-6234. 
SUPPLEMENTARY  INFORMATION:  This 
existing  record  system  was  published  at 


53  FR  4442.  February  16. 1988.  The 
Defense  Logistics  Agency  systems  of 
records  as  prescribed  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552a)  have  been 
published  in  the  Federal  Register  as 
follows: 

FR  Doc  85-10237  (50  FR  22897)  May  29, 1985 
(DoD  Compilation). 

FR  Doc.  85-30123  (50  FR  51898)  December 
20, 1985. 

FR  Doc.  86-17259  (51  FR  27443)  July  31. 
1986. 

FR  Doc.  86-19035  (51  FR  30104)  August  22. 
1986. 

FR  Doc.  87-21654  (52  FR  35304)  September 

18. 1987. 

FR  Doc.  87-22481  (52  FR  37495)  October  7. 
1987. 
FR  Doc.  88-03220  (53  FR  04442)  February 

16. 1988. 

FR  Doc.  88-06658  (53  FR  09965]  March  28. 
1988. 

FR  Doc.  88-12863  (53  FR  21511)  June  8. 1988.      , 

FR  Doc.  88-15473  (53  FR  26105)  July  11. 
1988. 

FR  Doc.  86-19066  (53  FR  32091)  August  23, 
1988. 

This  notice  is  not  within  the  purview 
of  subsection  (o)  of  the  Privacy  Act,  5 
U.S.C.  552a.  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

November  2, 1988. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S322.10  DLA-LZ 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base. 

CHANGE: 

ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEM, 
INCLUDINO  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

Internal  Revenue  Service  (IRS): 
Add:  "To  aid  in  administration  of 
Federal  Income  Tax  laws  and 
regulations,  to  identify  non-compliance 
and  delinquent  filters." 

S322.10  DLA-LZ 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  LOCATION: 

Primary  location:  W.R.  Church 
Computer  Center.  Navy  Postgraduates 
School,  Monterey,  CA  93920-5000. 

Back-up  files  maintained  in  a  bank 
vault  in  Hermann  Hall,  Naval 
Postgraduate  School,  Monterey.  CA. 

Decentralizes  segments-Portions  of 
this  file  may  be  maintained  by  the 
military  personnel  and  finance  centers 
of  the  services;  selected  civilian 
contractors  with  research  contracts  in 
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manpower  area  and  other  Federal 
agencies. 

CATlOOmES  OF  mOfVIDUAU  COVERED  BY  THE 

system: 

All  officers  and  enlisted  personnel 
who  served  on  active  duty  from  July  1, 
1968  and  after  or  who  have  been  a 
member  of  reserve  component  since  July 
1975:  retired  military  personnel; 
participants  in  Project  100,000  and 
Project  Transition  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1, 1970,  and  later.  OoD 
civilian  employees  of  DoD  civilian 
employees  separated  since  January  1. 
1971.  All  veterans  who  have  used  GI  Bill 
education  and  training  employment 
service  office  since  January  1, 1971.  All 
veterans  who  have  used  CI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  January  1, 1971,  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1, 1971.  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute,  all 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969.  Individuals 
who  responded  to  various  paid 
advertising  campaigns  seeking 
enlistment  information  since  July  1. 1973; 
participants  in  the  Department  of  Health 
and  Human  Services,  National 
Longitudinal  Survey.  Individuals 
responding  to  recruiting  advertisements 
since  January  1987;  survivors  of  retired 
military  personnel  who  are  eligible  for 
or  currently  receiving  disability 
payments  or  disability  income 
compensation  from  the  Veterans 
Administration;  surviving  spouses  of 
active  or  retired  deceased  military 
personnel;  100%  disabled  veterans  and 
their  survivors. 

Individuals  receiving  disability 
compensation  from  the  Veterans 
Administration  or  who  are  covered  by  a 
Veterans  Administration  insurance  or 
benefit  program;  civilian  employees  of 
the  Federal  Government;  dependents  of 
active  duty  military  retirees,  selective 
service  registrants.  Individuals  receiving 
a  security  background  investigation  as 
identified  in  the  Defense  Central  index 
of  Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

CATCOORICS  OP  RECOWM  M  THE  SYSTEM: 

Computerized  records  consisting  of 
Name.  Service  Number,  Selective 


Service  Number.  Social  Security 
Account  Number,  demographic 
information  such  as  home  town,  age, 
sex,  race,  and  educational  level;  civilian 
occupational  information,  military 
personnel  information  such  as  rank, 
length  of  service,  military  occupation; 
aptitude  scores,  post-service  education, 
training,  and  employment  information 
for  veterans;  participation  in  various 
inservice  education  and  training; 
programs,  military  hospitalization 
records  and  home  and  work  addresses. 

Champus  claim  records  containing 
enroUee,  patient  and  provided  data  such 
as  cause  of  treatment,  amount  of 
payment,  name  and  social  security  or 
tax  ID  of  providers  or  potential 
providers  of  care,  military  compensation 
data,  selective  service  registration  data, 
Veterans  Administration  disability 
payment  records  and  credit  of  financial 
data  as  required  for  security  background 
investigations. 

AUTHOWTY  FOA  MAINTENANCE  OT  THE 
SYSTEM: 

10  U.S.C.  136:  Pub.  L.  97-25^,  Pub.  L 
97-365;  10  U.S.C.  2358;  10  U.S.C.  2397. 

ptJiiPOSC(s): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  manpower  trends,  support 
personnel  functions,  perform 
longitudinal  statistical  analysis,  identify 
current  and  former  DoD  civilian  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs  and  to  collect  debts 
owned  to  the  United  States  Government 
and  state  and  local  governments. 

ROUTINE  USES  OF  NECONDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINO  CATEOOMCS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Veterans  Administration  (VAJ:  To 
administer  Veterans  Administration  and 
DoD  programs  for  Reserve  pay,  VA 
compensation,  military  retired  pay  and 
active  duty  separation  payments.  To 
analyze  the  cost  to  the  individual  of 
military  service  connected  disabilities, 
to  monitor  the  amount  of  coverage  under 
the  Veterans'  Group  Life  insurance 
program,  and  to  provide  information  on 
individuals;  eligibility  for  GI  Bill 
education  and  training  benfits.  To 
Veterans  Administration  and  its 
contractor,  the  Prudential  Insurance 
Company:  to  notify  members  of  the 
individual  Ready  Reserve  (IRR)  of  their 
right  to  apply  for  Veterans'  Group  Life 
Insurance  coverage.  To  the  Veterans 
Administration  Management  Sciences 
Division.  Statistical  Policy  and  Research 
Office,  Office  of  Information 
Management  and  Statistics,  for  the 
purpose  of  selection  samples  for  surveys 


asking  veterans  about  the  use  of 
veterans  benefits  and  satisfaction  with 
VA  services,  and  to  validate  eligibility 
for  VA  benefits. 

Internal  Revenue  Service  (IRS):  For 
the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  debt  collection.  For  the  purpose  of 
conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  Ufestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To  aid 
in  administration  of  Federal  Income  Tax 
laws  and  regulations,  to  identify  non- 
compliance and  delinquent  filers. 

Department  of  Health  and  Human 
Services  (DHHS):  Disclosure  of 
information  from  this  system  may  be 
made  to  the  Office  of  the  Inspector 
General  for  the  purpose  of  identification 
and  investigation  of  DoD  employees 
(military  and  civilian)  who  may  be 
improperly  receiving  funds  under  the 
Aid  of  Families  of  Dependent  Children 
Program.  To  the  Office  of  Child  Support 
Enforcement,  pursuant  to  Pub.  L  93-647, 
to  assist  state  child  support  offices  in 
locating  absent  parents  in  order  to 
establish  and/or  enforce  child  support 
obligations. 

Social  Security  Administration 
(DHHS):  To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  conducting 
statistical  analyses  of  impact  of  military 
service  and  use  of  GI  Bill  benefits  on 
long  term  earnings.  To  the  Bureau  of 
Supplemental  Security  Income  for  the 
purpose  of  verification  and  adjustment 
of  payments  made  by  the  SSA  to  the 
active  and  retired  military  members 
under  the  Supplemental  Security  Income 
Program. 

DOD  Civilian  Contractors:  Disclosure 
of  information  may  be  made  from  this 
system  to  contractors  for  the  purpose  of 
performing  research  on  manpower 
problems  for  statistical  analyses. 

Office  of  Personnel  Management 
(OPM):  Disclosure  of  information  may 
be  made  for  this  system  for  the  purpose 
of  OPM  carrying  out  its  management 
functions.  Records  disclosed  concern 
pay,  benefits,  retirement  deductions, 
and  other  information  necessary  for 
those  management  fimctions. 

Selective  Service  Systems  (SSS): 
Information  from  this  system  may  be 
disclosed  to  the  Director  of  the  Selective 
Service  System  for  the  purpose  of 
facihtating  compliance  of  members  and 
former  members  of  the  Armed  Forces, 
both  active  and  reserve,  with  the 


provisions  of  the  Selective  Service 
registration  regulations. 

Department  of  Education  (DOE): 
Disclosure  of  information  may  be  made 
from  this  system  to  DOE  for  the  purpose 
of  identifying  individuals  who  appear  to 
be  in  default  of  their  guaranteed  student 
loan  so  as  to  permit  DOE  to  take  action, 
where  appropriate,  to  accelerate 
recoveries  of  defaulted  loans. 

Department  of  Labor  (DOL):  To 
reconcile  the  accuracy  of  unemployment 
compensation  payments  made  on  behalf 
of  former  DOD  employees  and  members. 

Federal  Government  and  Quasi- 
Federal  Agencies:  To  identify  military 
retirees  employees  in  a  civilian  capacity 
whose  civilian  pay  must  be  offset  as  a 
result  of  increases  in  military  retiree  pay 
pursuant  to  the  Budget  Reconciliation 
Act  of  1982,  Pub.  L.  97-252. 

To  Federal  Agencies,  Territorial, 
State,  and  Local  Governments:  To 
support  personnel  functions  requiring 
data  on  prior  military  service  credit  for 
their  employees  or  for  job  applications. 
To  help  eliminate  fraud  and  abuse  in 
their  benefit  programs  and  to  collect 
debts  and  overpayments  owed  to  those 
programs.  Information  released  includes 
name,  social  seciu-ity  number  and 
mailing  address  of  individuals. 

Other  Federal  Agencies:  To  help 
eliminate  fraud  and  abuse  in  the 
program  administered  by  agencies 
within  the  Federal  government  and  to 
collect  debts  and  overpayment  owed  to 
the  Federal  government.  Information 
release  may  include  aggregate  data  and/ 
or  individual  records  in  the  record 
system  may  be  transferred  to  any  other 
federal  agencies  having  a  legitimate 
need  for  such  information  and  applying 
appropriate  safeguards  to  protect  data 
so  provided.  Records  of  debtors 
obligated  to  DOD,  but  currently 
employed  by  another  federal  agency 
may  be  referred  to  the  employing  agency 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  for  the  purpose  of 
the  debt. 

Consumer  Reporting  Agencies: 
Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Area  (15  U.S.C.  11681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)}. 

Credit  Bureaus  and  Debt  Collection 
Agencies;  Disclosures  may  be  referred 
to  private  contract  organizations  to 
comply  with  the  provisions  of  the  Debt 
Collection  of  1982  (10  U.S.C.  136)  for 
non-payment  of  an  outstanding  debt, 
and  to  comply  with  requirements  to 
update  security  clearance  investigations. 

Defense  Contractors:  To  monitor  the 
employment  of  former  DOD  employees 


and  members  subject  to  the  provisions 
of  10  U.S.C.  2397. 

Financial  Institutions:  To  contact 
employees  to  avoid  escheatment  of  an 
employee's  account  or  to  otherwise 
benefit  employees. 

State,  Local,  or  Territorial 
Government:  To  return  unclaimed 
property  or  assets  to  employees. 

Blanket  Routine  Uses:  See  also  the 
blanket  routine  used  set  forth  at  the 
beginning  of  the  Defense  Logistics 
Agency's  listing  of  systems  of  records 
which  are  also  applicable  to  this  record 
system. 

POLICIES  AND  PRACTKES  FOR  STORINO, 
RrmiEVINO,  ACCESSING,  RETAININO,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  computer  tape. 

retrievabiuty: 

Retrievable  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAFEGUARDS: 

Primary  location — ^At  W.R.  Church 
Computer  Center,  tapes  are  stored  in  a 
locked  cage  in  machine  room,  which  is  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location — tapes  are  stored  in 
a  bank  type  vault  and  buildings  are 
locked  after  hours  and  only  properly 
cleared  and  authorized  personnel  have 
access. 

RETENTION  AND  DISPOSAL: 

Files  constitute  a  historical  data  base 
and  are  permanent. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center  (DMDC)  550  Camino  El 
Estero,  Monterey,  CA  93940. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

Written  requests  for  information 
should  contain  the  full  name.  Social 
Security  Number,  date  of  birth,  and 
current  address  and  telephone  number 
of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license,  or  military  or  dther 
identification  card. 


CONTESTMO  RECORD  PROCEDURES: 

The  DLA  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determination  are 
contained  in  DLA  Regulation  5400.12  (32 
CFR  Part  1286)  and  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

The  Military  Services,  the  Veterans 
Administration,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management,  federal  and  Quasi-federal 
agencies.  Selective  Service  System,  the 
U.S.  Postal  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  88-25700  Filed  11-4-88;  8:45  am] 

BILLING  CODE  MtO-OI-N 


DEPARTMENT  OF  EDUCATION 

Perkins  Loan,  Collego  Worfc-Study, 
and  Supplemental  Educational 
Opportunity  Grant  Programs;  Closing 
Date  for  Institutions  To  File  "Request 
for  Institutional  Ellglt>illty  for 
Programs" 

agency:  Department  of  Education. 
ACTION:  Notice  of  closing  date  for 
Institutions  to  file  "Request  for 
Institutional  Eligibility  for  Programs"  to 
participate  in  the  Perkins  Loan,  College 
Work-Study,  and  Supplemental 
Educational  Opportunity  Grant 
Programs  for  the  1989-90  Award  Year. 

SUMMARY:  The  Secretary  invites 
currentiy  ineligible  institutions  of  higher 
education  that  wish  to  participate  in  the 
"campus-based  programs"  in  the  1989- 
90  award  year  to  submit  to  the  Secretary 
an  institutional  eligibility  application 
form. 

The  campus-based  programs  are  the 
Perkins  Loan  Program,  the  College 
Work-Study  Program,  and  the 
Supplemental  Educational  Opportunity 
Grant  Program  and  are  authorized  by 
Title  rV  of  the  Higher  Education  Act  of 
1965,  as  amended.  The  1989-90  award 
year  is  July  1, 1989  through  June  30. 1990. 

(20  U.S.C.  10e7aa-1087ii:  42  U.S.C.  2751- 
2756b;  and  20  U.S.C.  1070t)-1070l}-3) 

DATES:  Closing  Date  for  Filing 
Application.  To  participate  in  a  campus- 
based  program  in  the  1989-90  award 
year,  a  currently  ineligible  institution 
must  mail  or  hand  deliver  its  "Request 
for  Institutional  Eligibility  for  Programs" 
form  to  the  address  indicated  below  on 
or  before  January  13, 1989. 
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ADDRESSES:  Applications  Delivered  by 
Mail.  An  institutional  Eligibility 
application  delivered  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  DEC/DCMAS/OPE.  400 
Maryland  Avenue  SW.,  Washington.  E)C 
20202^725. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S.  Postal 
Service  postmark:  (2)  a  legible  mail 
receipt  with  the  date  of  mailing  stamped 
by  the  U.S.  Postal  Service;  (3)  a  dated 
shipping  label,  invoice,  or  receipt  &om  a 
commercial  carrier  (4)  any  other  proof 
of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method  an  applicant  should 
check  with  its  local  post  ofHce. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Institutions  which  submit  eligibility 
applications  that  are  received  after  the 
closing  date  will  not  be  considered  for 
funding  under  the  campus-based 
programs  for  award  year  1989-90. 

Applications  Delivered  by  Hand 

An  institutional  eligibility  application 
that  is  hand-delivered  must  be  taken  to 
the  U.S.  Department  of  Education, 
Application  Control  Center  (ACC), 
Room  3633,  Regional  Office  Building  3. 
7th  and  D  Streets,  SW.,  Washington.  DC. 
The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:(X)  a.m.  and  4:30  p.m.  (Eastern 
Standard  Time)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  An 
application  for  the  1989-90  award  year 
eligibility  that  is  hand-delivered  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  date. 

SUPPLEMENTARY  INFOftMATION: 

Under  the  three  campus-based 
programs,  the  Secretary  allocates  funds 
to  eligible  institutions  of  higher 
education.  The  Secretary  will  not 
allocate  funds  under  the  campus-based 
programs  for  award  year  1989-90  to  any 
currently  ineligible  institution  unless  the 
institution  files  its  "Request  for 
Institutional  Eligibility  for  Programs" 
form  [ED  Form  10S9)  by  the  closing  date. 


If  the  institution  submits  its  institutional 
eligibility  application  after  the  closing 
date,  the  Secretary  will  use  this 
application  in  determining  the 
institution's  eligibihty  to  participate  in 
the  campus-based  programs  begitming 
with  the  1990-91  award  year. 

For  purposes  of  this  notice,  ineligible 
institutions  only  inchide: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary. 

(2]  A  location  of  an  eligible  institution 
that  is  currently  not  included  in  the 
Department's  eligibility  certification  but 
has  been  included  in  the  institution's 
Fiscal  Operations  Report  and 
Application  to  Participate  (FISAP). 

(3)  A  branch  campus  that  is  currently 
part  of  an  eligible  institution  but  has 
filed  its  own  FISAP  and  is  seeking 
elibility  as  a  separate  institution  of 
higher  education.  (ED  Form  1059,  OMB 
#1840-0098  approved  through  December 
31, 1989). 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form  "Request  for  Institutional 
Eligibility  for  Programs"  (ED  Form  1059) 
should  not  be  confused  with  the  FISAP 
(ED  Form  646-1)  that  institutions  were 
required  to  submit  by  September  16, 
1988  for  paper  FISAP  filers  and 
September  30, 1988  for  electronic  FISAP 
filers,  in  order  to  receive  funds  under  the 
campus-based  programs  for  the  1989-90 
award  year. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Perkins  Loan  Program,  34  CFR  Part 
674. 

(3)  College  Work-Study  Programs.  34 
CFR  Part  675. 

(4)  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676. 

(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

FOR  FURTHER  INFORMATION  CONTACT. 
For  information  concerning  designation 
of  eligibility,  contact  Dr.  Joan  E.  Duval, 
Director,  Division  of  Eligibility  and 
Certification.  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
(Mail  Stop  3329.  ROB-3),  Washington, 
DC  20202-5322.  Telephone  (202)  732- 
4906. 


For  technical  assistance  concerning 
the  FISAP  and/or  other  operational 
procedures  of  the  campus-based 
programs,  contact  Robert  R.  Coates, 
Chief,  Campus-Based  Programs  Branch. 
Division  of  Program  Operations  and 
Systems,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5455.  Telephone: 
(202)  732-3ni. 

(20  U.S.C  1987  et  teg.;  42  U.S.C  2751  et 
seq.f  and  20  U.S.C.  1070b  et  seq. 

(Catalog  of  Federal  Domestic  Assistance, 
Supplemental  Educational  Opportunity  Grant 
Program,  84.007;  College  Work-Study 
Program.  84.033;  Perkins  Loan  Program. 
84.038) 

Dated:  October  28, 1968. 

Kanneth  D.  Wbitehaad, 

A  cting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  88-25710  Filed  11-4-68;  6AS  am] 

8ILUNQ  COOC 


DEPARTMEffT  OF  ENERGY 

Financial  Assistance  Award;  National 
Researcti  CouncH 

agency:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

summary:  The  Department  of  Energy 
(DOE)  is  announcing  its  intent  to  make  a 
non-competitive  financial  assistance 
award  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7(b)(2). 
Congress,  recognizing  the  national  need 
for  improved  processes  and  technologies 
for  U.S.  production  of  liquid  fuels  from 
unconventional  domestic  resources,  has 
requested  the  Department  of  Energy 
(DOE)  to  submit  a  five  year  plan  for  a 
broad  research  program  to  meet  the 
needs  of  the  transportation  sector  based 
on  plentiful  domestic  fuels  such  as  coal 
(Senate  Report  100-410).  This  study  is  to 
be  conducted  by  the  Energy  Engineering 
Board  of  the  National  Research  Council, 
which  is  an  agency  organized  by  the 
National  Academy  of  Sciences  and 
serves  both  the  National  Academy  of 
Sciences  and  the  National  Academy  of 
Engineering  in  the  discharge  of  their 
responsibilities.  The  period  of 
performance  is  expected  to  be  from 
November  15. 1988  to  February  14. 1990 
and  the  estimated  cost  is  $298,000.00. 
Noncompetitive  award  of  this  grant 


will  be  made  pursuant  to  10  CFR 
800.7(b)(2).  The  Assistant  Secretary  for 
Fossil  Energy  on  September  27, 1988 
determined  that  the  project  is  in  the 
public  interest  because  of  the  national 
need  for  improved  processes  and 
technologies  for  U.S.  production  of 
liquid  fuel  from  unconventional 
domestic  resources  and  that  the 
National  Research  Council,  through  its 
Energy  Ejigineering  Board  can  prox-ide 
an  important  national  service  by 
providing  the  DOE  with  independent 
and  credible  advice  on  these 
technologies.  Accordingly,  justification 
for  this  noncompetitive  financial 
assistance  award  will  be  made  pursuant 
to  10  CFR  600.7(b)(2)(i)(G}. 

PROCUREMENT  REQUEST  NUMBER: 
01 -89FEei  604.000. 

Authority:  Department  of  Energy 
Organization  Act:  Pub.  L.  95-91. 

FOR  FURTHER  INFORMATION  CONTACT. 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn:  Valerie 
L.  Pastore.  MA-452.1, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-6388. 

feffrey  Rubenstein, 

Director.  Contract  Operations  Division  "A  ", 

Office  of  Procurement  Operations. 

[FR  Doc  88-25713  Filed  ll-»-«8;  8:45  am] 

BIUJNQ  CODE  •450-Ot-M 


Economic  Regulatory  Administration 
[ERA  Docket  No.  88-56-NG] 

Great  Lakes  Gas  Transmission  Co.; 
Interim  Order  Amending  Auttiortzation 
To  Import  Natural  Gas  From  and 
Export  Natural  Gas  to  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 


ACTION:  Notice  of  intr  rim  order 
amending  authorization  to  import 
natural  gas  from  and  export  natural  gas 
to  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  authorizing  an  increase 
in  the  volumes  of  natural  gas  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes)  imports  from  and  exports 
to  Canada  for  a  limited  term  until  a  final 
determination  is  made  on  its  application 
pending  before  the  ERA  in  Docket  No. 
88-56-NG.  The  interim  order  authorizes 
Great  Lakes  to  temporarily  increase  by 
62,500  Mcf  the  maximum  daily  volumes 
of  gas  it  is  currently  authorized  to 
import  and  export  under  a 
transportation  service  agreement  with 
TransCanada  Pipelines  Limited  to  a 
total  of  987,500  Mcf.  thereby  providing 
additional  supplies  to  eastern  Canadian 
markets  which  are  currently  threatened 
with  shortfalls  during  the  1988-89  winter 
heating  season  months.  None  of  the  gas 
would  be  sold  or  marketed  in  the  United 
States. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC,  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  October  31. 
1988. 

I 
Anthony ).  Como, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 

i 
[FR  Doc.  88-25714  Filed  11-*-«8;  8:45  am) 

BILUNG  CODE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  G-7486-000,  et  at.] 

Amoco  Production  Co.,  et  a!.; 
Applications  for  Certificates, 
Abandonment  of  Service  and 
Amendment  of  Certificates  * 

November  1. 1938. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
November  15. 1988  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  \Anll 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  f)etition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
S€cr~jtary. 


Docket  ^4o.  and  date  tiled 


G-7486-000.     D,     Oct      11. 

1988. 
G-11414-004.     B,    Oct.     11. 

1988 

G-12213-002,     B.     Oa     6, 

1988 
G- 17378-002,     D.     Oct.     7, 

1988. 
G- 191 27-001,    D.    Oct.     17, 

1988. 
CI62-569-000,    D.    Oct    17, 

1968. 
CI64- 1073-001,    D.    Oct    12. 

1988 
CI7*- 735-001.    C,    Oct    11, 

1988. 
085-278-001.    E,    Oct     17. 

1988 
CI88-607-000      (CI64-1056). 

B,  Aug.  IS.  1988. 


Applicant 


Amoco  Production  Co.,  P  O.  Box  3092,  Houston,  TX 

77253. 
ARCO  Oil  and  Gas  Co.,  Division  o«  Atlantic  Richfield 

Co.,  P.O.  Box  2819.  Dallas.  TX  75221. 

Coooco  Inc.,  P.O.  Box  2197,  Houston.  TX  77252 

Texaco  Inc..  P.O.  Box  52332,  Houston,  TX  77052 

Texaco  Inc 

Texaco  Inc - •. 

Tennoco  Oil  Co.,  P.O.  Box  251 1,  Houston,  TX  77252  . 

Ptiinips  Petroleum  Co.,  990-G  Plaza  Office  Building, 

BamesvtUe,  OK  74004 
CI>evron  U.S.A.  Inc.,  P.O.  Box  3725,  Houston,  TX 

77253-3725. 
Tenneco  Oil  Co - — 


Purchaser  and  location 


Descnptton 


(•) 


D  Paso  Natu'al  Gas  Co,  Jalmal  Field.  Lea  County.    (') 

New  Mexico 
Norttiem  Natural  Gas  Co ,  D^iston  o*  Enron  Corp.     (') 

Tucker  #9  well.  El  Dorado  Gas  Plant.  Schleicher 

County.  TX 
Ei  Faso  Natural  Gas  Co..  Wemac  Field.  Andrsw* 

County.  TX 
Transwestem  Pipeline  Co.,  Stratford  FleW.  Shermar> 

County,  TX  i 

Ptiillips  6«  Natural  Gas  Co .  Hi.goton  Field,  Moore  ]  (') 

and  Sherman  Counties.  TX.  j 

Rmgwood    Gatlianng    Co ,    Hingwooti    Field.    Major     (•) 

County,  OK. 
K.  N  Energy.  Inc.,  Minto,  0t  a/..  Fields.  Logan  County,     (') 

CO. 
Texas  Eastern  Transmissi-on  Co.-p.,   East  Cameron    (•) 

Area.  Block  321.  Offshore.  LA 
ANR   Pipeline   Co.,   West   Cameron   560   FieW.   Off-     (•) 

stKxe,  LA. 
Unrted  Gas  Pipe  Line  Co .  Bettiany  Field.  Hamson    (">) 

and  Panola  Counties.  TX  I 


■  This  notice  does  not  provide  for  congolidation 
for  tiearing  ol  tlie  several  matters  covered  tierein. 
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Docket  ^4o.  and  date  flied 


CI83-650-000  (G-18445),  D, 

Sept.  30.  1988. 
CI89-2-000    (0173-340),     D, 

Oct  3.  1988. 
CI89-3-000   (CI61-1791).    D. 

Oct  3,  1988. 
CI89-4-000     (CI84-253),     D. 

Oct.  4,  1988. 
CI89-5-000     (C168-197),     B. 

Oct.  5.  1988. 
CI69-6-000      (0182-80-000), 

B,  Oct.  5,  1988. 
0189-8-000     (0(63-463),     D, 

Oct.  6,  1988 
CI89-9-000     (0179-437),     B, 

Oct.  7,  1988 
CI89-10-000,     B.     Oct     11. 

1988. 
0189-11-000    (0165-525).    F, 

Oct.  12,  1988 
0189-12-000    (0184-257),    D. 

Oct.  12.  1988. 
0189-1 3-000.     E,     Oct      14. 

1988. 
0189-15-000     (G-3784).     D. 

Oct   14.  1988. 
0189-16-000    (0178-239).    D. 

Oct  13,  1988 
0189-19-000,     B,     Oct     19. 

1988, 
0189-20-000     (G-8851).     D. 

Oct.  19,  1988. 
0189-21-000    (0175-262).    B, 

Oct  19.  1988. 
0189-22-000    (CI83-270),    D, 

Oct.  20,  1988 


Applicant 


Chevron  U.S.A.  Inc., 


ARCO  Oil  and  Gas  Co.,  Division  of  Atlantic  Richfield 

Co. 
Union  Exploration  Partners.  Ltd.,  1201  West  5th  St. 

P.O.  Box  7600,  Los  Angeles.  CA  90051. 
Tenneco  Oil  Co 


TXO  Production  Corp  ,  First  City  Center,  1700  Pacific 

Avenue.  Dallas.  TX  75201. 
TXO  Production  Corp 

ARCO  Oil  and  Gas  Co.,  Division  of  Atlantic  Richfield 

Co 
Texaco  Producing  Inc..  P.O.  Box  52332,  Houston,  TX 

77052. 
Co(K>co  Inc 

Sun  Exploration  and  Production  Co.,  P.O.  Box  2880, 

Dallas,  TX  75221-2880 
Tenneco  Oil  Co 

Northern  Michigan  Exploration  Co.,  P.O.  Box  1150, 

JacKspn,  Ml  49204. 
Sohio  Petroleum  Co.,  P.O.  Box  4587,  Houston,  TX 

77210. 
Amoco  Production  Co.,  P  O    Box  50879,  New  One- 

ans,  LA  70150 
Mar-Ken   OH   Co,    PO    Box   626,   Owensboro,    KY 

42302 
Tenneco  Ol  Ckj 

Tenneco  Oil  Co 

Texaco  Producing  Inc 


Purctiaser  and  location 


Florida  Gas  Transmission  Co..  Shuteston  Field,  SL 
Larxjry  Parish,  LA. 

Ojestar  Pipeline  Co.,  Mam  CreeK  Field,  Garfield 
County,  CO. 

Texas  Eastern  Transmission  Corp,  Vienna  Field, 
Lavaca  County,  TX. 

Panhandle  Eastern  Pipe  Line  Co.,  Greenwood  Field 
et  a/..  Meade  County,  KS. 

Southern  Natural  Gas  Co.,  Bayou  Gentilly  Field,  Pla- 
quemines Parish,  LA. 

Florida  Gas  Transmission  Co.,  McGill  Ranch  Field, 
Kennedy  County,  TX. 

Southern  Natural  Gas  Co.,  Felice  Bayou  Field,  Pla- 
quemines Pansh,  LA. 

Southern  Natural  Gas  Co.,  Vennilion  Block  242,  Off- 
shore, LA. 

Phillips  66  Natural  Gas  Co.,  NW/4  Section  11.  Block 
A-44.  Andrews  County.  TX. 

Natural  Gas  Pipeline  Co.  of  America,  Indian  Basin 
Field,  Eddy  County,  NM. 

Panhandle  Eastern  Pipe  Line  Co.,  Greenwood  Field, 
et  a/..  Morton  County,  KS. 

Texas  Eastern  Transmission  Corp.,  Ohoudrant  Field, 
bncoln  Parish,  LA. 

Tennessee  Gas  Pipeline  Co.,  Heyser  FieW.  Calhoun 
County,  TX. 

Columbia  Gas  Transmission  Corp..  West  Cameron 
Block  605,  Offshore,  LA. 

Texas  Gas  Transmission  Corp,  St.  Charles  Gas 
Field,  Hopkins  County,  KY. 

Williams  Natural  Gas  Co.,  Guyman-Hugoton  Field, 
Texas  County,  OK. 

El  Paso  Natural  Gas  Co..  Cedardale  NE,  et  al.,  Field. 
Woodward  County,  OK. 

ONG  Transmission  Corp..  Eugene  Island  Block  196. 
Offshore.  LA 
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rn.,>rgy  Corporation.  With  the  sales  of  these  leases 


FCX3TN0TES: 

'  By  assignment  dated  May  19,  1987,  Applicant  assigned  its  interest  in  certain  acreage  to  Doyle  Hartman. 

•  Applicant  requests  authorizatkjn  to  abandon  a  sale  of  residue  gas  from  its  plant  attnbutable  to  gas  purchased  from  Lone  Wolf  Producing  Company  (Lone  WoK). 
Applicant  states  that  the  percentage-of-proceeds  contract  dated  December  8,  1958.  with  Lone  Wolf  which  dedicated  gas  produced  from  the  fucker  #3  well  has  tieen 
terminated. 

'  Applicant's  leasehold  interest  in  the  NE/4  and  S/2  Section  2,  Block  A-44.  PSL  Survey.  Andrews  County,  Texas,  has  expired. 

•  Effective  August  1,  1988,  ApplKant  assigned  certain  interests  to  Panhandle  Ruggers  Inc. 

•  Effective  July  1,  1988,  Applk»nt  assigned  certain  interests  to  Richard  Battley 

•  Effective  May  1,  1988,  Applicant  assigned  certain  interests  to  Jerry  Sanner  d/b/a  Jerry  Banner  Oil  Properties. 

'  Four  leases  were  released  or  surrendered.  By  assignments  executed  Octot>er  16,  1972.  effective  May  1.  1972.  Apclicant  assigned  its  interest  m  certain  acreage 
to  Rex  Monahan.  By  assignments  executed  January  1987.  effective  Octotjer  1.  1986.  Applicant  assigned  its  interest  in  certain  acreage  to  Skaer  Enterprises.  Inc 

•  By  letter  agreement  dated  July  1.  1988,  Applicant's  January  28,  1974,  contract  was  amended  to  delete  the  depth  limitabon. 

•  Effective  October  1,  1987,  Applicant  acquired  certain  interests  from  Atlantic  Richfield  Company 

""  Applicant  requests  complete  abandonment  authonzation  due  to  the  surrender  of  all  dedicated  teases. 

' '  Etiective  October  1,  1987,  Applicant  assigned  certain  acreage  to  Flas  Gas  and  Oil  Southwest  Inc. 

"  Eftective  January  1,  1987,  Applicant  assigned  certain  interests  to  Hondo  Oil  and  Gas  Company  and  Koch  Exploration  Company 

"By  sale  and  purchase  agreement  effective  November  1,  1986,  Applicant  sold  certain  leases  to  Mitchell  Cn.,.rgy  Corporation,  i 
Applicant  no  longer  has  any  interest  in  the  properties  dedicated  to  its  August  13,  1979,  contract. 

'*  Effective  August  1,  1986,  Applicant  assigned  certain  interests  to  Beresco  Properties,  Inc..  to  Kaiser-Francis  Oil  Company  and  to  Cities  Service  Oil  &  Gas  Co. 
All  remaining  leases  under  ttie  contract  have  expi'ed. 

' »  Reserves  depleted  and  »»ell(s)  plugged  and  atiandoned. 

'•  Effectrve  December  1.  1987,  Applicant  assigned  certain  interests  to  Bay  Ooquille  Irw 

"The  lease  covering  Vermilion  Block  242  (OCS-G-3133)  terminated  September  2.  1986. 

I  •  Lease  expiration. 

'•  Effective  May  1.  1988,  Applicant  acquired  certain  interests  from  BHP  Petroleum  Company.  Inc. 

">  By  assignments  dated  August  13,  1986,  effective  August  1,  1986,  Applicant  assigned  its  interest  in  certain  acreage  to  Kaiser-Franas  Oil  Company  and  Beresco 
Properties.  IrK. 

»>  Effective  May  1,  1988,  Applicant  acquired  certain  interests  from  Anderson  Oil  Company,  Goodrich  Oil  Company,  Research  Enterpnses,  Inc.,  and  The  Hunter 
Company,  Inc. 

"By  assignment  dated  September  23.  1988.  effective  July  1,  1988.  Applicant  assigned  its  interests  in  certain  acreage  to  Sue  Ann  Oil  &  Gas  Company 

"  By  assignment  cHoctive  July  1,  1987,  Applicant  assigned  certain  acreage  to  W  &  T  Offshore,  Inc 

"  Eftective  Decemoer  l,  1987,  Applicant  assigned  certain  acreage  to  Maple  Properties  Corporation. 

"  Effective  December  1,  1987,  Applicant  assigned  certain  acreage  to  Mondian  Oil  Production,  inc.  The  remaining  well  was  plugged  and  abandoned  and  the  lease 
surrendered. 

'•  Eftective  May  1,  1988,  and  June  1,  19S8.  Applicant  assigned  certain  interests  to  Alliance  Operating  Corporation.  Effective  June  1.  1988,  Applicant  assigned 
certain  interests  to  Amoco  Production  Company 

Filing  Code  A— Initial  Service.  B— Abandonment;  0— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succession  F— Partial 
Succession 


(FR  Doc.  88-25722  filed  11-4-88;  8  45  am] 

BILUNG  CODE  S717-«l-M 


S-031999         OOI6(OIX04-NOV-88-l6:32;05) 


[Docket  Nos.  MT88-2 1-001,  et  al.] 

Soutti  Georgia  Natural  Gas  Company, 
et  al.,  Natural  gas  pipeline  Rate  Filings 

November  1, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  South  Georgia  Natural  Gas  Company 

[Docket  No.  MT88-21-0O11 

Take  notice  that  on  October  27. 1988. 
South  Georgia  Natural  Gas  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  S  250.16  of  the 
Commission's  Regulations  as  part  of  its 


FERC  Gas  Tariff,  First  Revised  Volume 
No.l: 

Substitute  First  Revised  Sheet  No.  16P  First 
Revised  Sheet  No.  34P.1 

Comment  date:  November  8, 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

2.  Mid  Louisiana  Gas  Company 

[Docket  No.  MT88-4-002] 

Take  notice  that  on  October  25, 1988, 
Mid  Louisiana  Gas  Company  tendered 
the  following  tariff  sheets  for  filing  in 
the  captioned  docket  pursuant  to  Order 
No.  497  and  S  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l: 

Revised  Substitute  Original  Sheet  No.  261 
Substitute  Original  Sheet  No.  26in 

Comment  date:  November  8, 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 

[Docket  No.  MT88-19-002] 

Take  notice  that  on  October  25, 1988, 
ANR  Pipeline  Company  tendered  the 
following  tariff  sheets  for  filing  in  the 
captioned  docket  pursuant  to  Order  No. 
497  and  S  250.16  of  the  Commission's 
Regulations  as  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1-A: 

Third  Revised  Sheet  No.  1 

Third  Revised  Sheet  No.  134 

Original  Sheet  No.  134-A 

Third  Revised  Sheet  No.  135 

Original  Sheet  No.  136 

Third  Revised  Sheet  No.  138 

Original  Sheet  No.  138-A 

Substitute  Original  Sheet  No.  164 

Substitute  Original  Sheet  No.  165 

Substitute  Original  Sheet  No.  166 

Second  Substitute  Original  Sheet  No.  167 

Comment  date:  November  8, 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 

[Docket  No.  MT88-20-(X)2l 

Take  notice  that  on  October  27, 1988, 
Southern  Natural  Gas  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  section  250.16  of 
the  Commission's  Regulations  as  part  of 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1: 

Substitute  First  Revised  Sheet  No.  30CC 

Comment  date:  November  8, 1988,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

Standard  Paragraph 

K.  Any  person  desiring  to  be  heard  or 


to  protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  88-25724  Filed  11-4-88;  8:45  am] 

BILUNG  CODE  C717-01-M 


Assignment  of  New  Docket  Numbers; 
ANR  Pipeline  Co.  et  aL     j 

November  2, 1988. 

In  the  matter  of  ANR  Pipeline  Company, 
Docket  No.  GP89-2-000,  Colorado  Interstate 
Gas  Company,  Docket  No.  GP89-3-000, 
Columbia  Gas  Transmission  Company, 
Docket  No.  GP89-4-000,  Consolidated 
Natiu'al  Gas  Transmission  Corporation, 
Docket  No.  GP8&-4-000,  El  Paso  Natural  Gas 
Company,  Docket  No.  GP89-6-000, 
Mississippi  River  Transmission  Corporation, 
Docket  No.  GP89-6-000,  Mountain  Fuel 
Resource,  Inc.,  Docket  No.  GP89-«-000, 
Natural  Gas  Pipeline  Corporation  of  America, 
Docket  No.  GP89-9-000,  Northwest  Pipeline 
Corporation,  Docket  No.  GP89-10-000, 
Panhandle  Eastern  Pipehne  Company.  Docket 
No.  GP89-11-000.  Sea  Robin  Pipeline 
Company,  Docket  No.  GP89-12-000,  Southern 
Natural  Gas  Company,  Docket  No.  GP89-13- 
000,  Texas  Eastern  Transmission 
Corporation,  Docket  No.  GP89-14-000,  Texas 
Gas  Transmission  Corporation,  Docket  No, 
GP89-15-000.  Transcontinental  Gas  Pipehne 
Corporation,  Docket  No.  GP89-16-000. 
Trunktine  Gas  Company.  Docket  No.  GP89- 
17-000.  United  Gas  Pipeline  Company. 
Docket  No.  GP89-18-000.  Williams  Natural 
Gas  Company,  Docket  No.  GP89-19-000, 
Willislon  Basin  Interstate  Pipeline  Company. 
Docket  No.  GP89-20-000. 

Notice  is  hereby  given  of  the 
assignment  of  neiv  docket  numbers  to 
the  protest  filings  made  by  the  above- 
referenced  pipelines  pursuant  to 
Commission  Order  No.  473.  The 
pipelines  filed  their  protests  in  Docket 
No.  RM8&-7-000.  For  purposes  of 
convenience  and  administrative  control, 
each  pipeline  is  being  assigned  a 
separate  docket  number,  as  set  forth 
above. 

Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  88-25723  Filed  11-4-68:  8:45  am| 

BILLINQ  CODE  6717-IH-M 


[Docket  No.  TQ8»-2-4-O00] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Changes  in  Rates 

November  2, 1988. 

Take  notice  that  on  October  27, 1968. 
Granite  State  Gas  Transmission,  Inc. 
[Granite  State),  120  Royall  Street. 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission  Twelfth 
Substitute  Twenty-First  Revised  Sheet 
No.  7  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  on 
November  1, 1988. 

According  to  Granite  State,  the 
revised  rates  reflect  changes  in  its 
projected  cost  of  purchased  gas  since  its 
quarterly  purchased  gas  cost 
adjustment,  effective  October  1. 1988  in 
Docket  No.  TQ89-1-4-000.  It  is  said  that 
the  filing  reflects  changes  in  projected 
gas  costs  primarily  from  two  soiu'ces  for 
the  remaining  months  of  the  fourth 
quarter  of  1988:  purchases  of  Canadian 
gas  through  the  medium  of  Boundary 
Gas,  Inc.,  and  purchases  in  spot 
markets.  According  to  Granite  State. 
Boundary  Gas  purchase  costs  change 
seasonally  on  November  1  and  April  1 
each  year  and  the  costs  for  its  spot 
market  purchases  have  increased  above 
the  levels  projected  in  its  October  1, 
1988  purchased  gas  cost  filing. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
regulatory  commissions  of  the  States  of 
Maine  and  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  10, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-25718  Filed  11-4-88:  8;45  am] 
BILUNG  CODE  S717-01-M 
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(Docket  No.  TA8»- 1-4 1-001] 

Paiute  Pipeline  Co^  Notice  of  Rling 

November  1, 1988. 

Take  notice  that  on  October  24, 1988. 
Paiute  Pipeline  Company  (Paiute)  filed 
Substitute  Third  Revised  Sheet  No.  10  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  to  be  effective  November  1. 1988. 
Paiute  also  filed  supporting  schedules  to 
reflect  Northwest's  amended  rates. 

Paiute  states  that  this  filing  amends 
its  filing  of  September  1. 1988,  to  reflect 
a  change  in  rates.  Paiute  states  that,  in 
its  initial  filing,  it  reserved  the  right  to 
submit  a  substitute  sheet  to  track  any 
Northwest  revisions.  Paiute  states  that  if 
the  amended  rates  submitted  by 
Northwest  are  revised  for  any  reason. 
Paiute  again  reserves  the  right  to  submit 
a  substitute  sheet  to  track  the  Northwest 
revisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  8, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-25719  Filed  11-4-88;  8:45  am) 
BILLING  CODE  8717-01-M 

[Docket  No.  TC89-2-000)  ^ 

South  Georgia  Natural  Gas  Co.; 
Petition  For  Waiver 

November  2, 1988. 

Take  notice  that  on  October  11. 1988, 
South  Georgia  Natural  Gas  Company, 
(South  Georgia),  P.O.  Box  2563, 
Birmingham.  Alabama  35202.  tendered 
for  filing,  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  Petition  For  Waiver  of 
certain  provisions  of  the  Stipulation  and 
Agreement  dated  December  30. 1981  in 
Docket  No.  TC81-63-000.  all  as  more 
fiiliy  set  forth  in  the  petition  which  is  on 


file  with  the  Commission  and  open  for 
public  inspection. 

By  order  dated  March  18. 1982.  the 
Commission  approved  the 
aforementioned  Stipulation  and 
Agreement,  which  established  the 
procedures  to  be  followed  in  updating 
the  Priority  2.1  Essential  Agricultural 
Use  (EAU)  requirements  of  South 
Georgia's  resale  and  direct  sale 
customers.  One  provision  of  the 
Stipulation  and  Agreement  requires 
South  Georgia  to  resurvey  triennially  its 
customer's  EAU  requirements  in  order 
to  update  its  Index  of  Requirements  to 
reflect  any  changes  in  their  EAU 
requirements.  A  triennial  survey  is  due 
to  be  conducted  this  year. 

Although  the  triennial  update  of 
customer  EAU  requirements  is  due  this 
year,  South  Georgia  has  not  received 
any  information  from  its  customers 
indicating  a  need  or  interest  in  updating 
their  EAU  requirements  for  1988.  By 
letter  dated  September  28, 1988.  South 
Georgia  notified  its  customers  that  it 
would  be  willing  to  file  with  the 
Commission  a  request  for  a  waiver  of 
the  requirement  that  it  update  EAU 
requirements  for  1988.  The  response 
from  South  Georgia's  customers 
indicates  that  they  do  not  desire  to 
undertake  a  survey  of  their  EAU 
requirements  this  year.  In  fact,  every 
customer  has  indicated  its  willingness  to 
forego  this  year's  resurvey.  Accordingly, 
South  Georgia  has  unanimous  support 
from  its  customers  for  this  request  for  a 
waiver  of  the  requirement  that  it  update 
EAU  requirements  this  year. 

As  a  second  basis  for  not  requiring  an 
update  of  EAU  requirements  this  year. 
South  Georgia  submits  that  the  granting 
of  this  waiver  should  not  have  an 
adverse  impact  on  any  essential 
agricultural  users  on  South  Georgia's 
system.  South  Georgia's  Form  16  which 
shows  projected  supply  requirements  for 
the  period  September  1. 1988-August  31, 
1989  does  not  project  any  firm 
curtailments  for  the  upcoming  1988-89 
winter  period.  Finally,  the  granting  of 
South  Georgia's  requested  waiver  would 
not  affect  the  right  to  future  updates  of 
EAU  requirements  as  provided  for  in  the 
Stipulation  and  Agreement  and  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  a  Protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  Motions  or 
Protests  should  be  filed  on  or  before 
November  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  Motion  to  Intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  88-25720  Filed  11-4-88;  8:45  am] 

BILUNQ  COOE  6717-01-M 


[Docket  No*.  RP85- 177-056,  CPS8- 136-001, 
RP88-67-011] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  31, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  October  26, 1988  tendered 
for  filing  in  compliance  with  the  Joint 
Offfer  of  Settlement  filed  on  May  27, 
1988  (May  27  Settlement)  by  Texas 
Eastern  and  several  other  parties  and  in 
compliance  with  the  Commission's 
September  29, 1988  Order  in  Docket  Nos. 
RP85-177-044  through  -046  and  CP88- 
136-000  approving  the  May  27 
Settlement,  in  the  captioned  dockets  as 
part  of  its  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  six  copies  of  the  tariff 
sheets  listed  on  Appendices  A  and  B. 
The  tariff  sheets  listed  in  Appendix  A 
for  Rling  in  Docket  No.  RP85-177.  et  al. 
set  forth  the  terms  and  conditions  under 
which  Texas  Eastern  will  operate 
pursuant  to  the  certificates  of  public 
convenience  and  necessity  issued  in  an 
order  dated  September  29, 1988  in 
Docket  No.  CP88-136-000.  et  al..  and 
accepted  by  Texas  Eastern  on  October 
11. 1988.  The  tariff  sheets  listed  in 
Appendix  B  for  filing  in  Docket  No. 
RP88-67.  set  forth  the  rates  which  Texas 
Eastern  proposes  to  charge  commencing 
on  the  effective  date  of  the  new 
services. 

Texas  Eastern  states  that  the  tariff 
sheets  listed  on  Appendix  A  reflect  the 
addition  to  its  tariff  of  new  Rate 
Schedules  CI>-1  and  CD-2  and  related 
Forms  of  Service  Agreements  and 
changes  to  Rate  Schedule  FT-1  to  refiect 
the  transportation  certificate  issued  by 
the  Commission  to  Texas  Eastern 
pursuant  to  Subpart  G  of  the 
Commission's  Regulations. 

Texas  Eastern  states  that  all  blanket 
transportation  request  received  prior  to 
7:00  a.m..  November  1. 1988  will  be 
deemed  to  have  been  received  by  Texas 
Eastern  simultaneously  on  7:00  a.m.. 
November  1. 1988.  Texas  Eastern  states 


that  blanket  transportation  requests 
received  subsequent  to  7:00  a.m., 
November  1, 1988,  will  be  accorded  a 
first-come/first-serve  priority  based 
upon  the  date  such  requests  are  received 
by  Texas  Eastern.  Texas  Eastern  will 
continue  to  process  transportation 
requests  pursuant  to  Section  311  of  the 
Natural  Gas  Policy  Act. 

Texas  Eastern  states  that,  as 
approved  by  the  Commission  by  its 
September  29  Order,  a  Gas  Supply 
Inventory  Reservation  Charge  is 
included  in  the  service  agreements 
underlying  new  Rate  Schedules  CD-I 
and  DC-2  and  in  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff  applicable  to  Rate  Schedules  DCQ 
and  GS.  'The  Gas  Supply  Inventory 
Reservation  Charge  is  a  unit  rate  equal 
to  Texas  Eastern's  weighted  average 
cost  of  gas  from  time  to  time  (excluding 
prices  paid  pursuant  to  the  1964  Gulf 
Warranty  Contract  approved  by  the 
Commission  in  Docket  No.  CI64-26  and 
prices  paid  to  existing  interstate 
pipelines  who  do  not  have  on  file  as  part 
of  their  FERC  Gas  Tariff  a  similar  Gas 
Supply  Inventory  Reservation  Charge) 
times  20  percent.  The  Gas  Supply 
Inventory  Reservation  Charge  proposed 
to  be  effective  as  of  November  1, 1988 
and  refiected  on  Sheet  No.  50  is  $0.4307. 

Texas  Eastern  states  it  is  making  the 
following  revisions  to  its  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No.  2 
Gas  Tariffs  in  order  to  implement  the 
certicates  issued  by  the  Commission: 

(1)  Rate  Schedule  TT-1  was  revised  to 
incorporate  the  governmental 
authorization  pursuant  to  the  blanket 
transportation  certificate  granted  to 
Texas  Eastern  under  which  service  will 
be  provided. 

(2)  The  filing  reflects  the  termination 
of  the  Service  Agreements  under  Rate 
Schedule  TS-1.  as  of  February  1, 1989. 

(3)  Sheet  No.  1284  of  Original  Volume 
No.  2  is  being  filed  in  order  to  terminate 
Rate  Schedule  X-134  as  of  November  1. 
1988  pursuant  to  ordering  paragraph  (B) 
of  the  Commission's  order  issued 
January  20, 1968  in  Docket  No.  CP87- 
169. 

(4)  The  remaining  tariff  sheets  reflect 
changes  filed  by  Texas  Eastern  on 
November  16. 1987,  as  modified  by  the 
December  31. 1987  Order,  the  May  27 
Settlement,  and  tariff  changes  approved 
by  the  Commission  subsequent  to 
November  16. 1987. 

In  compliance  with  the  May  27 
Settlement  and  the  September  29  Order, 
Texas  Eastern  is  submitting  the  tariff 
sheets  listed  in  Appendix  B  to  specify 
the  rates  Texas  Eastern  will  charge 
commencing  with  the  effective  date  of 
the  new  services.  These  rates  are  based 
upon  the  RP88-67  cost  of  service 


motioned  into  effect  on  September  1, 
1988  and  accepted  subject  to  refund  by 
the  Commission  in  Docket  No.  RP88-67 
by  order  dated  September  28. 1988. 
Sheet  Nos.  484  and  489  incorporate  Rate 
Schedules  DC-1  and  DC-2  in  the  Annual 
Overrun  Penalties  specified  in  Section 
32  of  Texas  Eastern's  General  Terms 
and  Conditions.  Section  32  is  in  effect 
subject  to  refund  pursuant  to  an  order 
dated  August  31, 1988  in  Docket  No. 
RP8&-221, 

Texas  Eastern  requests  the 
Commission  to  waive  all  necessary  rules 
and  regulations  to  permit  these  tariff 
sheets  to  become  effective  November  1, 
1988.  In  particular.  Texas  Eastern 
requests  the  Commission  to  promptly 
issue  a  notice  of  this  filing  and  to  issue 
on  or  before  October  31. 1988.  an  order 
preferably  by  notational  voting, 
accepting  these  tariff  sheets  with  an 
effective  date  of  November  1. 1988.  the 
date  Texas  Eastern  and  the  Customers 
desire  to  commence  service  pursuant  to 
the  certificates  granted.  Texas  Eastern 
states  that  expedited  approval  of  these 
tariff  sheets  is  necessary  to  permit  it  to 
commence  service  pursuant  to  the 
certificates  on  November  1, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  7. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  88-25721  Filed  11-4-88;  8:45  am) 
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Western  Area  Power  Administration 

Piclt-Sioan  Missouri  Basin  Program; 
Proposed  Power  Rate  Adjustment 

AGENCvrWestern  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  power  rate 

adjustment — Pick-Sloan.  Missouri  Basin 

Program. 

SUMMARY*.  The  power  repayment  study 
for  the  Pick-Sloan  Missouri  Basin 


BEST  COPY  AVAILABLE 


Program  (P-SMBP).  based  on  historical 
data  through  FY  1987.  shows  that 
existing  power  rates  for  both  the  Eastern 
and  Western  Divisions  of  the  P-SMBP 
are  not  adequate  to  meet  repayment 
requirements.  To  meet  those 
requirements,  the  rates  for  firm  power 
and  peaking  power  are  proposed  to  be 
increased  as  follows: 

Eastern  Division 


Class  of  powof 

Present  rate 

Proposed 
rule 

S1.65/kW- 

month 

S1.90/kW- 
month. 

Firm  energy  (kWh) 

4.41  mills/ 

kWh 

5  16  mills/ 
kWh. 

Additional  charge  lor 

firm  energy  in 

excess  of  60-percont 

monthly  load  factor 

3.38  mills/ 

kWh 

3.38  mills/ 
kWh. 

Peakinfl  capcrty  (kW) 

$9.90/kW- 

season 

$11.40/kW- 
season. 

Peaking  energy  (kWh)... 

4.41  mills/ 

kWh 

Siemflis/ 
kWh. 

Seasonal  firm 

Same  as  firm 

power  rate 

The  proposed  rate  adjustment  is  to 
become  effective  on  an  interim  basis  on 
the  first  day  of  the  October  1989  billing 
period. 

The  system  load  characteristics 
utilized  in  the  rate  design  are  based 
upon  a  projection  of  what  can  be 
expected  2  years  into  the  future. 

Previous  rate  designs  have  been 
based  upon  a  5-year  rolling  average  of 
historical  data. 

The  wide  diversity  of  types  of  load  in 
the  service  area  results  in  customers 
with  a  wide  range  of  monthly  load 
factors.  For  the  average  customer,  this 
rate  design  results  in  approximately  44 
percent  of  the  revenue  derived  from  the 
capacity  charge  and  approximately  56 
percent  derived  from  the  energy  charge. 

The  differential  between  the  charge 
for  60  percent  load  factor  energy  and  the 
charge  for  that  above  60  percent  load 
factor  has  not  increased  from  the 
existing  3.38  mills/kWh.  The  purpose  of 
this  differential  is  to  offset  purchased 
energy  costs  associated  with  the  higher 
load  factor  portion  of  the  energy  load. 
The  cost  of  energy  in  this  area  has 
remained  relatively  stable  during  recent 
years,  and  is  expected  to  increase  only 
slightly  in  the  near  future.  Analysis 
indicates  that  the  existing  rate  will  be 
adequate  to  meet  purchase 
requirements. 
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Western  Division  | 

With  the  first  day  of  the  October  1989 
billing  period,  the  marketing  criteria  set 
forth  in  the  "Post-1989  General  Power 
Marketing  and  Allocation  Criteria:  Pick- 
Sloan  Missouri  Basin  Program-Western 
Division"  (51  FR  4C12,  January  31. 1936) 
(Post-1989  Criteria)  become  effective. 
Under  the  Post-1989  Criteria,  the 
Western  Area  Power  Administration's 
(Western)  Loveland  Area  Office  (LAO) 
will  begin  to  market  the  firm  resources 
of  the  P-SMBP- Western  Division  (WD) 
and  the  Fr>ingpan-Arkansas  Project 
under  one  Loveland  Area  Projects  (LAP) 
"blend  rate."  Because  the  effective  date 
to  the  "blend  rate"  and  the  effective 
date  of  the  P-SMBP-Eastern  Division 
(ED)  proposed  rate  adjustment  coincide, 
the  LAO  will  not  develop  a  P-SMBP- 
WD  rate  schedule.  However,  the 
revenue  requirement  of  the  P-SMBP- WD 
is  set  forth  in  the  P-SMBP  customer 
brochure.  There  will  be  a  public  process 
for  the  Post-1989  Criteria  LAP  "blended 
rate"  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT.  A 
brochure  explaining  the  need  for  a  rate 
increase  will  be  distributed  to  all  P- 
SMBP  customers  and  other  interested 
parties.  Public  information  and  public 
comment  forums  will  be  held  in 
accordance  with  procedures  for  public 
participation  in  general  rate  adjustments 
(10  CFR  Part  903).  Following  completion 
of  the  consultation  and  comment  period 
and  review  of  public  comments, 
Western  will  develop  the  proposed  rates 
and  submit  them  to  the  Deputy 
Secretary  to  be  placed  in  effect  on  an 
interim  basis  pending  final  approval  by 
the  Federal  Energy  Regulatory 
Commission. 

Data,  studies,  reports,  and  other 
documents  used  in  developing  the 
proposed  rates  are  available  for 
inspection  and/or  copying  in  the  Billings 
Area  Office. 

Written  comments  and  requests  for 
information  may  also  be  submitted  to 
the  following  address  throughout  the 
entire  consultation  and  comment  period: 
M"".  James  D.  Davies,  Area  Manager. 
Billings  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  35800, 
Billings,  MT  59107-5800re/epAo/7e.-  (406) 
657-6532. 

DATES:  The  consultation  and  comment 
period  will  begin  on  November  7,  1988, 
and  will  end  February  6, 1989. 

Public  information  forums,  during 
which  Western  will  explain  the  need  for 
the  rate  increase  and  answer  questions, 
will  be  held  at  the  following  places  and 
times: 

December  7, 1988 — 8:00  a.m. — Doublewood 
inn,  Fargo,  North  Dakota. 


December  7, 1988 — 2.00  p.m. — Howard 

Johnson,  Sioux  City,  Iowa. 
December  8, 1988 — 9:00  am. — Holiday  Ina 

Northglenn,  Colorado. 
December  9, 1988 — 9:00  a.m.— Plaza  Holiday 

Inn,  Billings,  Montana. 

Public  comment  forums,  during  which 
comments  for  the  record  concerning  the 
proposed  rate  increase  will  be  accepted, 
will  be  conducted  at  the  following 
places  and  times: 

January  10, 1989 — 9:00  a.m— Holiday  Inn, 

Northglenn,  Colorado. 
January  11, 1989 — 9:00  am. — Holiday  Inn 

Airport,  Sioux  Falls,  South  Dakota. 

Persons  planning  to  speak  at  either  of 
the  January  comment  forums  should 
send  their  names  and  organization 
affiliation  to  the  address  noted  above  so 
that  they  are  received  by  January  3. 
1989,  so  that  a  speaker  list  can  be 
developed.  Other  persons  may  also  be 
allowed  to  comment  as  time  permits. 

SUPP1.EMENTARY  INFORMATION:  Power 

rates  for  the  P-SMBP  are  established 
pursuant  to  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101,  et  seq.; 
the  Reclamation  Act,  43  U.S.C.  372,  et 
seq.,  as  amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U.S.C.  485h(c};  and  the 
Flood  Control  Act  of  1944,  58  Stat.  887; 
and  the  other  acts  specifically 
applicable  to  the  project  system 
involved. 

Delegation  Order  No.  0204-108  was 
issued  on  December  14, 1983  (48  FR 
55664,  December  19, 1983).  The  order 
contains  several  provisions  including 
delegating  to  the  Administrator,  on  a 
nonexclusive  basis,  the  authority  to 
develop  power  and  transmission  rates, 
and  delegating  to  the  Deputy  Secretary 
of  the  Department  of  Energy  (DOE),  on  a 
nonexclusive  basis,  the  authority  to 
confirm,  approve,  and  place  in  effect  on 
an  interim  basis  power  and  transmission 
rates.  Existing  DOE  procedures  for 
public  participation  in  power  and 
transmission  rate  adjustments  (10  CFR 
Part  903)  were  established  September  4, 
1985  (50  FR  37835,  September  18. 1985). 
Power  rate  adjustments  for  P-SMBP  are 
conducted  consistent  with  10  CFR  Part 
903. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  Council  on  Environmental 
Quality  Regulation  (40  CFR  Parts  1500 
through  1508),  and  DOE  guidelines 
published  in  the  Federal  Register  on 
December  15, 1987  (52  FR  47662), 
Western  conducts  an  environmental 
evaluation  of  proposed  rate 
adjustments. 


Section  D  of  the  DOE  guidelines 
indicates  that  the  level  of 
documentation  for  NEPA  compliance  is 
based  on  a  comparison  of  the  proposed 
rate  adjustment  and  the  rate  of  inflation 
since  the  last  adjustment.  Western  will 
evaluate  the  proposed  rate  adjustment 
and  prepare  the  appropriate 
documentation  of  P<JEPA  compliance. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1380,  5  U.S.C.  601,  et  seq.,  each 
agency,  when  requried  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  rate 
adjustment  for  the  P-SMBP  relates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2).  rates  or  services  of 
particular  applicability  are  not 
considered  "rules"  within  the  meaning 
of  the  Act.  Since  the  rate  for  P-SMBP 
power  is  of  limited  applicability  and  is 
being  set  in  accordance  with  specific 
regulations  and  legislation  under 
particular  circumstances.  Western 
believes  that  no  flexibility  analysis  is 
required. 

Paperwork  Reduction  Act  of  1980 

The  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  through  352a  requires 
that  certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public  (48 
FR  13666)  dated  March  31, 1983.  Ample 
opportunity  is  provided  pursuant  to  this 
Federal  Register  notice  for  the  mterested 
public  to  participate  in  the  development 
of  the  P-SMBP  rate.  There  is  no 
requirement  that  members  of  the  public 
participating  in  the  development  of  the 
P-SMBP  rate  supply  information  about 
themselves  to  the  Government.  It 
follows  that  the  P-SMBP  rates  are 
exempt  from  the  Paperwork  Reduction 
Act. 

Determination  Under  Executive  Order 
12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  because  it  does  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  46  FR  13193 
(February  19, 1981).  Western  has  an 
exemption  from  sections  3,  4,  and  7  of 
Executive  Order  12291. 
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Issued  at  Golden,  Colorado,  November  1, 
1988. 

William  H.  Clagett, 

Administrator. 

(FR  Doc  88-25821  Filed  11-4-88;  10:27  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Researcti  and  Development 

IFRL-3472-21 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Equivalent 
Method  Designation 

Notice  is  hereby  given  that  EPA.  in 
accordance  with  40  CFR  Part  53  has 
designated  another  equivalent  method 
for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air.  The  new  designated 
method  is: 

EQLr-1188-069,  "Determination  of 
Lead  Concentration  in  Ambient; 

Particidate  Matter  by  Inductively 
Coupled  Argon  Plasma  Optical; 

Emission  Spectrometry  (Northern 
Engineering  and  Testing,  Inc.)." 

A  notice  of  receipt  of  application  for 
this  method  appeared  in  the  Federal 
Register,  Volume  53,  August  16. 1988,  on 
page  30866. 

This  method  has  been  tested  by  the 
applicant  Northern  Engineering  and 
Testing.  Inc..  in  accordance  with  the  test 
procedures  prescribed  in  40  CFR  Part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the 
applicant,  EPA  has  determined,  in 
accordance  with  Part  53.  that  this 
method  should  be  designated  as  an 
equivalent  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  Atmospheric  Research 
and  Exposure  Assessment  Laboratory. 
Reseaich  Triangle  Park,  North  Carolina, 
and  will  be  available  for  inspection  to 
the  extent  consistent  with  40  CFR  Part  2 
(EPA's  regulations  implementing  the 
Freedom  of  Information  Act). 

This  method  uses  the  sampling 
procedure  specified  in  the  reference 
method  for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air  (43  FR  46258).  Lead  in 
the  particulate  matter  is  solubilized  by 
extraction  with  a  mixture  of  nitric  acid 
and  hydrochloric  acid,  facilitated  by 
heat  and  ultrasonication.  The  lead 
content  of  the  sample  is  analyzed  by 
inductively  coupled  argon  plasma 
optical  emission  spectrometry  using  the 
220.35  nm  lead  emission  line  and 
instrument  conditions  optimized  by  the 
user  laboratory.  A  sample  of  the  extract 
solution  is  nebulized  to  form  an  aerosol 


which  is  excited  with  high  temperature 
argon  gas  produced  by  passing  of  argon 
through  a  powerful  radio  frequency 
field.  Radiation  emitted  from  the  plasma 
enters  a  spectrometer  where  it  is 
separated  into  selected  wavelengths  and 
sensed  by  separate  photomultiplier 
tubes  for  each  element  of  interest.  The 
luminous  energy  thus  measured  is 
converted  to  an  output  signal  which  can 
be  related  to  the  concentration  of  each 
element  of  interest  in  the  sample. 
Technical  questions  concerning  the 
method  should  be  directed  to  Northern 
Engineering  and  Testing,  Inc..  P.O.  Box 
30615,  Billings,  Montana  59107. 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
states  and  other  control  agencies  under 
requirements  of  40  CFR  Part  58,  Ambient 
Air  Quality  Surveillance.  For  such 
purposes  the  method  must  be  used  in 
strict  accordance  with  the  procedures 
and  specifications  provided  in  the 
method  description.  States  or  other 
agencies  using  inductively  coupled 
argon  plasma  optical  emission 
spectrometric  methods  that  employ 
procedures  and  specifications 
significantly  different  from  those  in  this 
method  must  seek  approval  for  their 
particular  method  under  the  provisions 
of  section  2.8  of  Appendix  C  to  40  CFR 
Part  58  (Modification  of  Methods  by 
Users)  or  may  seek  designation  of  such 
methods  as  equivalent  methods  under 
the  provisions  of  40  CFR  Part  53. 

Additional  information  concerning 
this  action  may  be  obtained  by  writing 
to  Director.  Quality  Assurance  Division 
(MD-77),  Atmospheric  Research  and 
Exposure  Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711. 

Erich  W.  Brettbauer. 

Acting  Assistant  Adminstrator  for  Research     ' 
and  DeveippmenL 
[FR  Doc.  88-25692  Filed  11-4-88:  8:45  amJ 
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[FRL-3470-31 

Transfer  of  Data  to  States 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  transfer  to 
the  appropriate  state  environmental 
protection  office  or  public  health  and 
safety  office  information  which  has 
been,  or  will  be.  submitted  to  EPA  under 
the  authority  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
in  the  following  surveys: 


•  National  Screening  Survey  of 
Hazardous  Waste  Treatment.  Stor«ge, 
Disposal,  and  Recycling  Facilities; 

•  National  Detailed  Survey  of 
Hazardous  Waste  Treatment.  Storage, 
disposal,  and  Recycling  Facilities; 

•  National  Survey  of  Hazardous 
Waste  Generators;  and 

•  Hazardous  Waste  Biennua!  Report 
Data. 

EPA  will  transfer  the  data  from  these 
surveys  to  the  state  offices  for  use  in 
State  Capacity  Assurances  as  required 
by  the  Superfund  Amendments  and  Re- 
Authorization  Act  of  1986  (SARA).  Some 
of  the  information  may  have  a  claim  of 
business  confidentiality. 

DATE:  The  transfer  of  the  confidential 
data  submitted  to  EPA  will  occur  no 
sooner  than  November  14, 1988. 

ADDRESSES:  Comments  should  be  sent 
to  Dina  Villari,  Document  Control 
Officer,  Office  of  Solid  Waste. 
Information  Management  Staff  (OS- 
312).  U.S.  Environmental  Protection 
Age^ipy.  401  M  Street,  SW..  Washington, 
DC  20460.  Conunents  should  be 
identified  as  "Transfer  of  Confidential 
Data." 

FOR  FURTHER  INFORMATION  COHTACT: 

Dina  Villari,  Document  Control  Officer. 
Office  of  Solid  Waste,  Information 
Management  Staff  (OS-312).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460. 
(202)  382-4670. 

SUPPLEMENTARY  INFORMATION: 
Transfer  of  Data 

The  Superfund  Amendments  and  Re- 
Authorization  Act  of  1986  (SARA) 
requires  that  each  state  assure  the 
availability  of  hazardous  waste 
treatment  and  disposal  capacity  to 
manage  hazardous  waste  expected  to  be 
generated  over  the  next  20  years  in  each 
state  (section  104{k)  of  SARA). 

In  order  to  assist  the  states  in 
determining  the  availability  of 
treatment,  storage,  disposal  and 
recycling  capacity  in  each  state  for 
those  hazardous  wastes  generated  in 
that  state,  EPA  may  transfer  the  data 
from  the  following  surveys  to  the 
appropriate  state  environmental 
protection  office  or  public  health  and 
safety  office: 

•  National  Screening  Survey  of 
Hazardous  Waste  Treatment,  Storage. 
Disposal,  and  Recycling  Facilities: 

•  National  Detailed  Survey  of 
Hazardous  Waste  Treatment,  Storage. 
Disposal,  and  Recycling  Facilities:  and 

•  National  Survey  of  H8:^dou8 
Waste  Generators. 
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Some  of  the  information  being 
transferred  may  have  been  claimed  as 
confidential  business  information  (CBI). 

In  accordance  with  40  CFR  2.305(h). 
EPA  has  determined  that  the  state 
offices  require  access  to  CBI  submitted 
to  EPA  under  the  authority  of  section 
3007  of  RCRA  to  conduct  State  Capacity 
Assurances  as  required  by  SARA.  EPA 
is  issuing  this  notice  to  inform  all 
submitters  of  CBI  that  EPA  may  transfer 
to  the  state  offices,  on  a  need-to-know 
basis  and  upon  written  request,  CBI 
collected  under  the  authority  of  RCRA 
in  the  above-noted  surveys. 

The  state  officials  granted  access  to 
RCRA  CBI  are  subject  to  the  penalties  of 
section  3007  (b)  of  RCRA  {42  U.S.C. 
6927[b)).  In  accordance  with  40  CFR 
2.305(h),  state  offices  must  assure  EPA 
that  the  interests  of  affected  businesses 
will  be  adequately  protected.  The  state 
offices  will  provide  EPA  with  their 
security  procedures  for  handling  CBI. 
EPA  will  review  and  approve  the 
security  procedures  of  the  state  offices 
prior  to  RCRA  CBI  being  transmitted  to 
the  state  offices.  Personnel  from  the 
state  offices  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  confidential 
information,  in  accordance  with  the 
"RCRA  Confidential  Business 
Information  Security  Manual". 

Dated:  October  14,  T988. 
lonathan  Cannon, 

Acting  Assistant  Administrator. 

[FR  Doc.  88-25689  Filed  11-4-88.  8:45  am) 

BILLING  CODC  SS60-50-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Crown  Cruise  Line 
of  Florida,  Inc. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 


comments  are  found  in  S  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations, 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010845-001. 

Title:  Port  of  Palm  Beach  Terminal 
Agreement. 

Parties:  Port  of  Palm  Beach  District, 
Crown  Cruise  Line  of  Florida,  Inc. 
(Crown). 

Synopsis:  The  agreement  provides 
Crown  with  non-e.xclusive,  but 
preferential,  use  of  Berth  14  and  a 
portion  of  Berth  13  at  the  Port  of  Palm 
Beach  for  its  passenger  cruise 
operations. 

By  Order  of  the  Federal  Maritime 

Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  2. 1988. 
(FR  Doc.  88-25674  Filed  11-4-88;  8:45  am] 

BILUNG  CODE  8730-01-M 


IDocket  No.  88-25;  Agreement  No.  217- 
011177) 

Space  Charter  Agreement  Between 
Ozean  Unie  GmbH  and  Euro-Gulf 
International,  Inc.;  Filing  of  Peti^n  for 
Declaratory  Order  ^^ 


Notice  is  given  that  a  petition  for 
declaratory  order  has  been  filed  by 
Ozean  Linie  GmbH  ("Ozean") 
requesting  that  the  Federal  Maritime 
Commission  resolve  a  controversy 
between  Ozean  and  Euro-Gulf 
International,  Inc.  ("Euro-Gulf")  arising 
from  the  operaliuu  of  a  space  charter 
agreement  (FMC  No.  217-011177) 
between  Ozean  and  Euro-Gulf. 
Specifically,  Ozean  seeks  a  declaratory 
order  from  the  Commission  that  the 
agreement  and  a  space  charter  protocol 
included  with  the  agreement,  when 
taken  together  authorize  Ozean  to 
charter  space  on  Euro-Gulfs  vessels  to 
San  Juan,  Puerto  Rico  and  that  such 
activity  is  exempt  from  the  antitrust 
laws  of  the  United  States. 

The  petition  has  been  served  on  Euro- 
Gulf  and  that  party  may  file  a  reply  to 
the  petition  with  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001  on  or  before  December  2. 
1988.  An  original  and  fifteen  copies  shall 
be  submitted  and  a  copy  thereof  served 


on  Nathan  J.  Bayer,  Esq.,  Freehill,  Hogan 
&  Mahar,  80  Pine  Street.  New  York.  New 
York  10005.  The  reply  shall  contain  the 
complete  factual  and  legal  presentation 
of  the  replying  party  as  to  the  desired 
resolution  of  the  petition. 

Interested  persons  may  inspect  and 
obtain  a  copy  of  the  petition  at  the 
Washington  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  11101.  Participation  by 
persons  other  than  those  named  above 
will  be  permitted  only  upon  grant  of 
petition  to  intervene  by  the  Commission 
pursuant  to  Rule  72  (46  CFR  502.72). 
Petitions  for  leave  to  intervene  shall  be 
submitted  on  or  before  the  reply  date 
and  shall  be  accompanied  by 
intervener's  complete  reply  including  its 
factual  and  legal  presentation  in  the 
matter. 

Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  8ft-25654  Filed  11-4-88;  8:45  am) 

BILLINQ  CODE  SraO-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Eariy 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  e.xpiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  10/18/88  and  10/28/88 


Name  of  Acquinng  Person,  Name  o(  Acquired  Person.  Name  of  Acquired  Entity 


PMN  Numt)er 


Date 
Terminated 


Kerry  Co-operabve  Creameries  Limrtod.  Meshulam  Riklis.  Beatreme  Food  lr>gredients,  \nc 88-2656  10/19/88 

Unisys  Corporalion,  Convergent,  Inc  .  Convergent.  Inc , 88-2717  10/19/88 

ConAgra.  Inc..  Cook  Fan^ily  Foods.  Ltd  .  Cook  Family  Foods.  Ltd „ 86-2727  I0/19/S8 


Name  o<  Acquiring  Person,  Name  of  Acquired  Person,  Name  of  Acquired  Entity 


PMN  Number 


Ttie  Equitable  Life  Assurance  Society  of  t^e  U.S..  Dr.  Pepper  Bottling  Company  of  Texas,  Dr.  Pepper  Bottling  Comparry  of  Texas.. 

R.  Stephen  Rubin.  Parker  Pen  Pte,  Parker  Pen  Ptc _ _ 

Grand  Metropolitan  Public  Limited  Company,  Ttie  Pillstwry  Company,  Ttie  Pilisbury  Company 

Ttie  News  Corporation  Limited.  Walter  H.  Annent>erg,  Tnangie  Publications,  Inc „...„..........„..„ 

CoastArT>enca  Corporation,  Jerrold  L  Lavlne,  Powder  Hill  Group.  Ltd.,  et  al - „ ...„.__ 

Kotse  Steel,  Ltd.,  Nortek,  Inc..  Monogram  Industries,  Inc.  (Glastic  Comparty  Division) .._ 

Cal  Fed  Income  Partner  LP.,  Transamerica  Corporation,  Transam  One  and  Transam  Two,  Limited  Partrterstiipt 

Bridge  Oil  Limited,  H.R.  Perot,  Petrus  Oil  Company,  LP ___.. „_„._ „ ! 

Scandinavian  Airlines  System  Denmark-Norway-Sweden „. „ „.. 

Scandinavian  Airlines  System  Denmark-Norway-Sweden,  Texas  Air  Corporation,  Texas  Air  Corporation 

Blue  Cross  of  Western  Pennsylvania,  Plan  Investment  Fund,  lr>c..  Plan  Irrvostment  FurxJ,  Inc „ _ 

First  Boston,  Inc.,  CS  Holding,  Financiere  Credit  Suisse-First  Boston 

Scandinavian  Airliries  System  Denmark-Norway-Sweden,  Texas  Air  Corporation,  Texas  Air  Corporation. 

First  Boston,  Inc..  FBC  Acquisition  Corp.,  FBC  Acquisition  Corp 

Stitol  Financial  Corp,  Rowland.  Simon  arxl  Co..  L  P..  Rowland,  Simon  and  Co.,  L.  P 

Sumitomo  Realty  and  Development  Co.,  Ltd..  Marriott  Corporation,  Marriott  Corporation 

"Investing  in  Success"  Equities  PLC,  Munford.  Inc.,  Munford,  Inc  and  World  Bazaar,  Inc . __., 

Kol)e  Steel,  Ltd..  Joint  Venture  Newco,  Joint  Venture  Newco 

Gerald  M.  Ronson,  c/o  Heron  Intemationai  N.V.,  HC  Properties  U.S.A.,  Inc.,  HC  Properties  U.S>.,  Inc., 

Control  Securities  pic.  HC  Properties  U.S.A.,  Inc.,  HC  Properties  U  S.A.,  Inc ~ 

C.  William  Carey,  Estate  of  Henry  Peterson,  Famous  Jewelry  Corporation,  Custom  Casting  Co.,  Inc 

Tl  Group  pic,  Thermal  Scientific  pIc,  Thermal  Scientific  pic 

C.  William  Carey,  Tfiomas  G.  Wyman,  L.G.  Balfour  Company,  Inc 

Altierto-Culver  Company,  Quintessence  Holdings,  Inc.,  Quintessence  Incorporated  and  Vltabatti,  Inc 

Prime  Computer,  Inc.,  General  Electric  Company,  Calma  Company 

James  River  Corporation  of  Virginia,  General  Occidentale,  Dianwrxj  Occidental  Forest  Inc 

McCain  Inc..  Ttie  Greytxwnd  Corporation,  Ttie  Dial  Corporation  (Ellio's  Pizza  Division) , 

First  Chicago  Corporation,  CG&T  Industries,  Inc.,  CG&T  Industries,  Inc 

"Investing  in  Success"  Equities  PLC,  Tennoco  Irx:.,  TOC  Retail,  Inc _ , 

Robert  W  Plaster,  Empire  Gas  Acquisition  Corporation,  Empire  Gas  Acquisition  Corporation 

Marlis  S.A.,  The  News  Corporation  Limited,  Elle  Publishing,  a  partnership 

Marlis,  S.A.,  Marlis  S.A.,  Ella  Publishing,  a  partnership . 


WartKirg,  Pincus  Capital  Co.,  L.P.  and  Orion  Acq.  Corp.,  Orion  Research  Incorporatkx),  Orion  Research  Incorporated 

Emhart  Corporation,  GardenAmerica  Corporation,  QardenAmerica  Corporation 

Emhart  Corporation,  GardenAmerica  Corporatksn,  GardenAmerica  Corporation 

Emhart  Corporation,  GardenAmerica  Corporation,  GardenAmerica  Corporation „ 

Wingate  Partners,  L.P..  Gerber  Products  Company,  Gert>er  Furniture  Group,  Inc.. 

Leonard  Tow,  Walter  K.  Mickelson,  Jr.  arxl  Hazel  Mickelson  (spouses),  Mickelson  Media,  Inc ««_.«——._ 

B.  C.  Sugar  Refinery,  Ltd.,  Kalama  Ctiemical,  Inc.,  Kalama  Chemical,  Inc ... 

ALLTEL  Corporation,  Advanced  Telecommunteations  Corporation,  Advanced  TelecommunicaHbTC  Corporation 

Wolverine  Hokling  Company,  Noranda  Irx;.,  Norarxla  Metal  Industries  Limited i... 

Neil  M.  Chur,  Beverly  Enterprises,  Inc.,  Beverly  Enterprises-Illinois,  Inc 

Sears,  Roeixick  and  Co.,  H.F.  Hokllngs,  Inc.,  Prince  Kuhia  Plaza 

Mr.  IsiTianto  Wanandi,  Arvin  Industries,  Inc.,  Arvin  Industries,  Inc 

Herbert  H.  Haft,  Walgreen  Co.,  Walgreen  Co 

Aktietxjlaget  Electrolux,  Bernard  L  Milch,  Washex  Machinery  Corporation _ 

Brierley  Investments  Limited,  Associated  Hosts,  Inc.,  Associated  Hosts.  Irx: _ _ _ 

Financial  Holding  Corporation.  CalFed  Irx:.,  Benefwial  Standard  Life  Insurarx^e  Company _ 

RPS  Realty  Trust,  Resources  Pension  Shares  2,  Resources  Pension  Shares  2  . 

Intemationai  Paper  Company,  USG  Corporation,  Masonite  Corporation 

Budget  Rent  a  Car  Corporation,  E.  A.  Rodentierg,  Jr.,  Alpha  Transport  Services,  Inc. 

123124  Canada  Inc.,  Intamix  Corporation,  Intamix  Corporation 

Compagnie  de  fMavlgation  Mixte,  Caulkins  Irxiiantown  Otrus  Company,  Caulkins  Indiantown  Citrus  Company 

Daniel  J.  Sullivan,  Anheuser-Busch  Companies,  Irx:.,  Old  American  Pottery  Company,  d/b/a  Old  America  Store... 

Western  Mining  Corporation  Holdings  Limited,  Ctievron  Corporation,  Ctievron  U.S.A.  Inc —. 

Bntish  Gas  pic,  Tenneco  Inc.,  13  subsidiaries „....„__„ 

Warburg,  Pincus  Capital  Company,  L.P.,  Magma  Copper  Company,  Magma  Copper  Company 

RPS  Realty  Trust,  Resources  Pension  Shares  1 ,  Resources  Pension  Shares  1 . 


RPS  Realty  Trust,  Integrated  Resources-Resources  Pension  Shares  4,  Integrated  Resources-Resources  Pension  Stiares  4.. 

RPS  Realty  Trust.  Resources  Pension  Shares  3,  Resources  Pension  Shares  3 

The  Penn  Central  Corporation.  Tegas  Gas  Corporation,  Tejas  Gas  Corporation __.- _ „ 

Oracle  Systems  Corporation,  M.  Dendy  Young,  Falcon  Systems.  Inc „.„...„.. ™ 

Occidenliai  Petroleum  Corporation,  Tenneco  IrK.,  Cattiedral  Bluffs  Shale  Oil  Company _ 

The  Prudential  Insurance  Company  of  Amenca,  Vintage  Petroleum.  Inc.,  Vintage  Pipeline,  Inc 


86-2735 
89-0029 
89-0039 
88-2695 
89-O076 
88-2659 
89-0057 
89-0056 
89-0063 
89-0063 
89-0066 
89-0067 
89-0068 
89-0071 
89-0072 
89-0080 
89-0084 
89-0105 
89-0109 
89-0111 
8S-2531 
88-2704 
88-2716 
88-2746 
89-0028 
89-0034 
89-0065 
89-0070 
89-0090 
88-2710 
89-0055 
89-0056 
89-0108 
89-0124 
89-0132 
89-0133 
86-2669 
88-2685 
88-2687 
88-2712 
68-2713 
88-2715 
88-2741 
89-0023 
89-0026 
89-0064 
89-0088 
89-0093 
89-0120 
89-0021 
89-0022 
89-0060 
89-0077 
89-0063 
89-0092 
89-0097 
89-0107 
89-0119 
89-0121 
89-0122 
89-0137 
89-0147 
89-0181 
89-0188 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M,  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  88-25702  Filed  11-4-88:  8:45  am] 

BILUNO  CODC  (TSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDocket  No.  88D-0306] 

Salt-Cured,  Air-Dried,  Uneviscerated 
Fish;  Compliance  Policy  Guide; 
Availability 

agency:  Food  and  Drug  Administration. 


ACTION:  Notice. 


Date 
TerT^nated 


10/19/88 
10/19/88 
10/19/88 
10/20/88 
10/20/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/21/88 
10/24/88 
10/24/88 
10/24/88 
10/25/88 
10/25/88 
10/25/88 
10/25/88 
10/25/88 
10/25/88 
10/26/88 
10/26/88 
10/26/88 
10/26/88 
10/26/86 
10/26/68 
10/26/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/27/88 
10/28/88 
10/28/88 
10/26/88 
10/28/88 
10/28/88 
10/28/88 
10/28/88 
10/28/88 
10/28/88 
10/28/88 
10/28/88 
10/28/88 
10/26/88 
10/28/88 
10/28/88 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Compliance  Policy  Guide 
(CPG)  7108/17  '•Salt-Cured,  Air-Dried. 
Uneviscerated  Fish  (e.g.,  Kapchunka)" 
October  27, 1988  which  contains  the 
agency's  policy  statement  concerning 
the  manufacture  and  sale  of  ready-to- 
eat.  salt-cured,  air-dried,  uneviscerated 
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fish  (e.g.,  "kapchunka").  Since  1981.  this 
fish  product  has  been  identified  as  the 
source  of  botulinum  toxin  that  caused 
three  outbreaks  of  illness,  with  deaths. 
This  guidance  does  not  limit  the 
agency's  enforcement  discretion  on 
whether  to  initiate  regulatory  action 
after  an  evaluation  of  all  relevant  facts. 
AOORESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
Room  4-62,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FIMTHER  INFORMATtON  CONTACT: 

Teny  C.  Troxell,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFF-312),  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington.  DC  20204.  202-485- 
0229. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
issued  CPG  7108.17  to  set  forth  the 
agency's  policy  on  the  manufacture  and 
sale  of  ready-to-eat,  salt-cured,  air- 
dried,  uneviscerated  fish,  which  may  or 
may  not  have  been  smoked.  This  type  of 
fish  product  is  an  ethnic  food  that  is  sold 
under  various  names,  including 
"kapchunka,"  "rybetz,"  and  "rostov."  In 
this  notice,  this  fish  product  will  be 
referred  to  as  "kapchunka." 

Kapchunka  is  prepared  by  layering 
whole,  raw,  uneviscerated  fish  (usually 
whitefish]  and  salt  in  approximately  at 
1-to-l  ratio  under  weighted  boards.  The 
layered  fish  are  allowed  to  cure  under 
refiigeration  for  a  minimum  of  25  days, 
after  which  the  fish  are  removed  from 
the  accumulated  brine,  rinsed,  and  hung 
at  ambient  temperatures  to  aid  dry  for  3 
to  7  days.  After  drying,  the  fish  are 
stored  under  refrigeration  until 
distribution  and  sale. 

Since  1981,  kapchunka  products 
manufactured  in  New  York  City  by  two 
firms  have  been  implicated  in  three 
outbreaks  of  illness,  with  deaths,  caused 
by  botulinum  toxin.  In  September  1981, 
one  person  in  San  Francisco  became 
seriously  ill  from  consuming  kapchunka 
that  contained  botulinum  toxin.  A 
second  outbreak  occurred  in  August 
1985  and  resulted  in  the  death  of  a  New 
York  City  couple.  In  both  of  these  cases, 
the  presence  of  botulinum  toxin  was 
confirmed  in  the  uneated  portion  of  the 
kapchunka.  Analysis  of  the  uneated 
kapchunka  also  revealed  that  the  salt 
level  was  too  low  (less  than  4  percent) 
to  preclude  growth  of  Clostridium 
botulinum  and  the  associated 
production  of  botulinum  toxin  when  the 
fish  was  not  refrigerated,  as  was  the 
case  during  the  air-drying  phase  of 
manufacture. 

Following  the  1985  outbreak  of 
botulism,  manufacture  of  kapchunka 
ceased  as  result  of  license  suspensions 
by  th**  State  of  New  York  and  voluntary 


agreements  with  the  State  and  FDA. 
Subsequently,  both  manufacturers  made 
test  batches  using  modified  procedures, 
with  close  monitoring  primarily  by  the 
New  York  State  Department  of 
Agriculture  and  Markets  (NY AM).  Very 
hmited  sale  of  kapchunka  produced 
during  this  period  was  permitted,  but 
only  after  anlaysis  demonstrated  that 
the  aqueous  phase  salt  concentration 
was  high  enough  to  preclude  outgrowth 
of  C.  botulinum. 

One  of  the  two  firms  has  not 
processed  kapchunka  since  September 
1986.  The  other  firm,  however,  based  on 
an  agreement  finalized  in  June  1987  with 
NY  AM  (countersigned  by  FDA), 
resumed  commercial  production  in 
August  1987.  The  agreement  set  forth 
standard  operating  and  quality  control 
procedures  that  were  intended  to  ensure 
the  safe  processing  of  kapchunka. 

The  third  outbreak  of  botulism 
poisoning  occurred  in  November  1987, 
less  than  2  months  after  the  resumption 
of  commercial  distribution  of 
kapchunka.  The  contaminated 
kapchunka  were  traced  back  to  the  firm 
that  entered  into  the  June  1987 
processing  agreement  with  NY  AM.  In 
this  outbreaks  the  agency  received 
reports  of  eight  illnesses,  including  one 
eventual  death.  These  illnesses  occurred 
in  three  separate  incidents;  One  in  New 
York  City  and  two  in  Israel.  (The 
kapchunka  were  transported  by  several 
consumers  from  New  York  City  to 
Israel.) 

FDA  was  able  to  test  the  uneaten 
portion  of  the  kapchunka  that  was 
implicated  in  the  illnesses  and  the  death 
in  Israel.  In  response  to  an  Israeli  news 
alert,  two  additional  whole  kapchunka 
were  turned  over  to  Israeli  health 
officials  and  eventually  to  FDA  for 
testing.  FDA  found  the  three  kapchunka 
to  be  positive  for  botulinium  toxin.  In 
contrast  to  the  1981  and  1985  outbreaks, 
however,  the  salt  levels  in  tested 
kapchunka  were  18  to  24  percent  in  the 
aqueous  phase,  substantially  higher  than 
the  minimum  10  percent  prescribed  in 
the  June  1987  agreement. 

FDA  inspection  of  the  firm  that 
manufactured  the  kapchunka  revealed 
that  the  actual  manufacturing 
procediires  deviated  significantly  from 
the  June  1987  processing  agreement. 
These  deviations  may  have  resulted  in 
under-processing  some  fish  or  in 
temporary  loss  of  control  of  a  critical 
processing  parameter,  such  as 
temperature,  which  may  have  led  to 
production  of  some  kapchunka 
contaminated  with  botulinum  toxin. 

Thus,  since  1981,  kapchunka 
contaminated  with  botulinum  toxin  have 
caused  three  outbreaks  of  botulism 
resulting  in  three  reported  deaths  and 


numerous  reported  illnesses,  many  of 
which  were  life-threatening.  The  last 
outbreak  occurred  almost  immediately 
after  resumption  of  commercial 
production  of  kapchunka,  using  a 
revised  process  that  was  intended  to 
correct  previous  deficiences. 

In  the  United  States,  kapchunka  is 
manufactured  mostly  from  whitefish. 
Occurrence  in  fish  of  C.  botulinum  Type 
E,  which  was  responsible  for  the  1985 
and  1987  outbreaks,  has  been  found  to 
be  as  high  at  57  percent.  Uneviscerated 
fish  present  a  much  greater  hazard  than 
cleaned  fish  because  the  C.  botulinum 
spores  are  particularly  likely  to  be  in  the 
gut  as  a  result  of  ingestion  by  the  fish 
during  feeding.  The  anaerobic  nutrient- 
rich  environment  of  the  gut  provides  a 
good  medium  for  outgrowth  of  the 
bacteria.  Therefore,  it  is  critical  that 
uneviscerated  fish  be  handled  properly 
before  and  during  curing  to  ensure  that 
C.  botulinum  spores  to  not  transform  to 
the  active  growth  phase  resulting  in 
multiplication  of  bacteria  and  formation 
of  toxin.  Proper  handling  includes 
uninterrupted  refrigeration  before  and 
during  the  salt-curing  step.  It  is  critical 
that  the  salt-curing  process  be  designed 
and  executed  so  that  each  fish  in  each 
lot  attains  an  aqueous  phase  salt  level 
that  is  high  enough  to  preclude  the 
outgrowth  of  C.  botulinum  in  every 
portion  of  the  fish,  including  the  viscera, 
before  the  air-drying  step.  Attaining  an 
adequate  salt  level  is  critical  because 
the  subsequent  air-drying  step  is  done 
without  refrigeration,  an  opportune 
condition  for  the  outgrowth  of  C. 
botulinum. 

FDA  has  concluded  that  kapchunka 
presents  a  potential  life-threatening 
acute  health  hazard  from  botulinum 
toxin.  There  is  a  documented  history  of 
life-threatening  health  hazards 
associated  with  kapchunka.  The  agency 
believes  that  the  combination  of:  (1)  The 
presence  of  viscera  that  is  likely  to 
contain  C.  botulinum  spores  (2)  the 
difficulty  in  attaining  sufficiently  high 
salt  levels  in  all  portions  of  a!!  fish 
during  the  salt-curing  of  whole  fish:  and 
(3)  the  ambient  temperbtufp  air-drying 
step  creates  a  situation  that  may  result 
in  the  production  of  hazardous 
kapchunka  with  only  slight  errors  in 
processing. 

Further,  even  after  the  processors  of 
kapchunka  were  given  substantial 
assistance  in  food  processing  by 
government  and  academic  experts,  the 
processors  have  not  been  able  to 
demonstrate  that  nonhazardous 
kapchunka  can  be  produced  under 
commercial  conditions.  Finally, 
botulinum  toxin  may  be  present  in  the 
kapchunka  even  though  there  are  no 


clear  indications  of  spoilage  to  alert 
consumers  to  the  hazard. 

Because  of  the  potential  health  hazard 
associated  with  ready-to-eat.  salt-cured, 
air-dried,  uneviscerated  fish,  which  may 
or  may  not  have  been  smoked,  the 
agency  has  determined  that  it  should 
make  available  CPG  7108.17  to  alert 
FDA  district  personnel  and  other 
interested  persons.  The  agency 
considers  such  a  salt-cured,  air-dried, 
uneviscerated  fish  product  to  be 
adulterated  within  the  meaning  of 
section  402(a)(4)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
342(a)(4))  in  that  it  has  been  prepared, 
packed,  or  held  under  insanitary 
conditions  whereby  it  may  have  been 
rendered  injurious  to  health.  The  agency 
will  consider  taking  regulatory  action 
against  any  of  this  product  encountered 
in  interstate  commerce. 

CPG  7108.17  is  intended  to  provide 
guidance  to  FDA's  field  offices  for 
taking  individual  enforcement  actions. 
This  Federal  Register  document  explains 
FDA's  rationale  for  this  guidance  and 
allows  the  opportunity  to  bring  to  the 
agency's  attention  facts,  previously 
tmknown.  that  may  cause  the  agency  to 
reconsider  this  guidance. 

Interested  persons  may  submit  written 
comments  regarding  CPG  7108.17  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  CPG  and 
any  comments  submitted  are  available 
for  public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated:  October  27,  IdSa 
lohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 
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Clinical  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  funds  for  fiscal  year  1989 
for  awarding  grants  to  support  clinical 
trials  on  safety  and  e^ectiveness  of 


orphan  products.  FDA  intends  to  award 
approximately  15  grants  ranging  from 
$20,000  to  $100,000  in  direct  costs  per 
annum  for  up  to  3  years.  Applications 
exceeding  these  limits  may  be 
considered  nonresponsive. 
DATES:  There  will  be  two  closing  dates. 
Applications  must  be  received  by 
January  3, 1989,  or  April  14, 1989.  The 
beginning  dates  for  awards  are  June  30 
and  September  30. 1989. 
ADDRESS:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L.  Robins.  State  Contracts  and 
Assistance  Agreements  Branch  (HFA- 
520).  Food  and  Drug  Administration. 
Park  Building,  Rm.  3-20,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
6170. 

Note. — Applications  hand-carried  or 
commercially  delivered  should  be  addressed 
to  Park  Building,  Room  3-20, 12420  Parklawn 
Drive,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of  this 
notice:  Robert  L  Robins,  address  above. 

Regarding  the  programmatic  aspects 
of  this  notice: 

Carol  A.  Wefmore,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Room  15-61,  Rockville,  Md 
20857,  301-443-4903. 
SUPPLEMENTARY  INFORMATION:  FDA  will 
support  the  clinical  studies  covered  by 
this  notice  under  section  301  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance.  No.  13.103. 

I.  Background 

The  Office  of  Orphan  Products 
Development  was  established  to 
identify  and  facilitate  the  availability  of 
orphan  products.  Orphan  products  are 
drugs,  biologies,  medical  devices 
(including  in  vitro  diagnostics),  and 
foods  for  medical  purposes  that  meet  the 
criteria  of  the  Orphan  Drug  Act.  These 
products  may  be  useful  in  a  rare 
disease/disorder,  but  most  lack 
commercial  sponsorship  because  they 
are  not  considered  commercially 
attractive  for  marketing.  A  subcategory 
of  orphan  products  are  those  marketed 
products  in  which  there  is  evidence 
suggesting  usefulness  in  a  rare  disease/ 
disorder  but  which  are  not  labeled  for 
that  disease/disorder  because 
substantial  evidence  of  safety  and 
effectiveness  for  that  use  is  lacking. 

One  way  to  make  orphan  products 
more  easily  available  is  to  support 


research  to  determine  whether  the 
products  are  safe  and  effective.  FDA  has 
allowed  funds  to  support  such  research 
since  fiscal  year  1983.  All  funded  studies 
are  subject  to  the  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  and  regulations  promulgated 
thereunder. 

II.  Research  Goals  And  Objectives 

A.  Clinical  Studies 

In  general,  FDA  will  only  consider 
awarding  grants  to  support  clinical 
studies  for  determining  whether  the 
products  are  safe  and  effective  for 
premarket  approval  under  the  act  (21 
U.S.C.  301  et  seq.)  or  under  section  351 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262).  These  clinical  studies  may 
be  designed  to  assist  in  the  approval  of 
unapproved  products  or  approval  of 
unapproved  new  uses  for  products 
already  marketed. 

Ordinarily,  at  least  some  preliminary 
clinical  research  suggesting 
effectiveness  and  relative  safety  should 
already  be  available.  However,  FDA 
will  also  consider  applications 
concerning  products  for  which 
persuasive  pharmacologic  evidence  is 
available  showing  that  a  product  has  a 
reasonable  possibility  of  being  effective 
even  though  no  clinical  trials  have  yet 
been  performed. 

Applications  should  be  for  one 
discrete  clinical  trial.  The  applicant 
must  provide  supporting  evidence  that 
the  product  to  be  investigated  is 
available  to  the  applicant  in  the  form 
needed  for  the  clinical  trial. 

The  typical  study  that  FDA  will 
consider  for  support  may  involve  up  to 
several  dozen  subjects,  will  be  well- 
controlled,  and  will  be  designed  to 
provide  substantial  evidence  of  the 
product's  safety  and  effectiveness. 

Because  funds  are  limited.  FDA 
cannot  consider  large  research  projects 
involving  many  subjects  and  long-term 
follow  up. 

The  agency  will  also  consider  funding 
pharmacokinetic  studies  if  such  studies 
are  necesary  to  determine  safe  and 
effective  doses  in  subjects  with  serious 
organ  disease  that  might  affect  drug 
disposition.  However.  FDA  will  consider 
pharmacokinetic  studies  only  if  they  are 
partg  of  studies  for  determining 
effectiveness  of  a  product  or  are 
proposed  to  obtain  information  about 
products  about  which  there  is  already  a 
significant  amount  of  evidence  showing 
effectiveness. 

FDA's  standards  for  adequate  and 
well-controlled  studies  (21  CFR  314  126) 
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should  be  followed.  In  designing  a  well- 
controlled  study,  the  investigator  should 
especially  keep  in  mind  that  historical 
controls  or  use  of  the  subject  as  his  or 
her  own  control  is  generally  less 
desirable  and  reliable  than  active 
control  or,  when  ethical,  placebo 
controls.  The  applicant's  proposal 
should  provide  a  rationale  for  use  of  the 
control  method  chosen  to  satisfy 
consideration  of  scientific  quality  and 
ethical  realities. 

In  addition  to  FDA's  general  interest 
in  clinical  studies  for  the  safety  and 
effectiveness  of  orphan  products,  the 
agency  has  recognized  the  following 
areas  of  pediatric  research  for  which 
applications  are  encouraged. 

1.  Studies  on  marketed  drugs  currently 
approved  only  for  adult  uses  which 
would  provide  data  to  support 
approving  these  drugs  for  pediatric 
patients. 

2.  Studies  on  nutritional  products 
(medical  foods)  for  management  of 
inborn  errors  of  metabolism  for  which 
adequate  therapies  are  not  currently 
available. 

B.  Significance 

Each  investigator  submitting  a  grant 
application  for  a  proposed  orphan  use  in 
response  to  this  request  for  applications 
should  include  a  short  statement 
explaining  why  preliminary  evidence 
suggests  that  the  product  meets  the 
objectives  of  the  orphan  products 
development  program  and  why  the 
product  to  be  studied  is  an  orphan 
product  as  described  in  the 
"Background"  section  of  this  notice. 
This  statement  should  appear  in  the 
application  under  Section  2.  B. — 
"Background  and  Significance." 

C.  Statistical  Support 

Statistical  expertise  is  helpful  in  the 
planning,  design,  execution,  and 
analysis  of  clinical  investigations  and 
clinical  pharmacology  to  ensure  the 
validity  of  estimates  of  safety  and 
efficacy  obtained  from  human  studies. 
Applicants  are  expected  to  provide  a 
statistical  justification  for  the  number  of 
patients  chosen  for  the  trial  based  on 
the  proposed  outcome  measures. 
Applicants  should  also  document  the 
appropriateness  of  the  statistical 
procedures  to  be  used  in  analysis  of  the 
results. 

D.  Journal  Reference 

Published  reports  are  necessary  and 
often  critical  for  the  review  process  and 
can  help  to  support  the  investigator's 
research  intent  Applicants  should 
include  copies  of  reprints  of  all  relevant 
references  for  FDA  review.  This 


includes  favorable  and  unfavorable 
reports. 

III.  Human  Subject  Protection  And 
Informed  Consent 

A.  Research  Involving  Human  Subjects 

Applicants  should  carefully  review 
the  section  on  human  subjects  on  pages 
4  and  5  of  the  instructions  in  the 
application  kit.  The  Specific 
Instructions-Section  1.  Item  4,  Human 
Subjects,  on  pages  12  and  13  of  the 
application  kit  should  also  be  carefully 
reviewed  for  the  certification  of 
institutional  review  board  (IRE] 
approval  requirements.  Applicants  must 
provide  information  about  six  items 
described  in  Section  2-E  of  the 
instructions  in  the  application  kit.  These 
six  items  include:  The  characteristics  of 
the  subjects,  the  sources  of  research 
materials,  recruitment  plans  and  consent 
procedures,  any  potential  risks,  and 
potential  benefits  to  the  subjects.  Failure 
to  include  this  information  may  result  in 
deferral  of  the  application.  The  goal 
should  be  to  include  enough  information 
in  a  sufficiently  clear  fashion  so  that 
reviewers  will  not  have  to  delay  action 
on  the  application. 

B.  Informed  Consent 

Consent  and/or  assent  forms  and  any 
additional  information  to  be  given  to  a 
subject  must  accompany  the  Grant 
Application  Form  PHS  398  (Rev.  9/86). 
Failure  to  include  this  information  may 
result  in  deferral  of  the  application. 
Information  that  is  given  to  the  subject 
or  the  subject's  representative  shall  be 
in  language  that  the  subject  or  his  or  her 
representative  can  understand.  No 
informed  consent,  whether  oral  or 
written,  may  include  any  exculpatory 
language  through  which  the  subject  or 
the  subject's  representative  is  made  to 
waive  any  of  the  subject's  legal  rights, 
or  by  which  the  subject  or 
representative  releases  or  appears  to 
release  the  investigator,  the  sponsor,  or 
the  institution  or  its  agent  from  Hability. 

If  a  study  involves  both  adults  and 
children,  separate  consent  forms  should 
be  provided  for  the  adults  and  the 
parents  or  guardians  of  the  children. 

C.  Elements  of  Informed  Consent 

The  elements  of  informed  consent  are 
as  stated  in  the  regulations  at  45  CFR 
36.116  and  21  CFR  50.25  as  follows: 

1.  Basic  Elements  of  Informed  Consent 

In  seeking  informed  consent  the 
following  information  shall  be  provided 
to  each  subject: 

(a)  A  statement  that  the  study 
involves  research,  an  explanation  of  the 
purposes  of  the  research  and  the 


expected  duration  of  the  subject's 
participation,  a  description  of  the 
procedures  to  be  followed,  and 
identification  of  any  procedures  which 
are  experimental. 

(b)  A  description  of  any  reasonably 
foreseeable  risks  or  discomforts  to  the 
subject. 

(c)  A  description  of  any  benefits  to  the 
subject  or  to  others  which  may 
reasonably  be  expected  from  the 
research. 

(d)  A  disclosure  of  appropriate 
alternative  procedures  or  courses  of 
treatment  if  any,  that  might  be 
advantageous  to  the  subject 

(e)  A  statement  that  describes  the 
extent,  if  any.  to  which  confidentiality  ol 
records  identifying  the  subject  will  be 
maintained  and  that  notes  the 
possibility  that  FDA  may  inspect  the 
records. 

(f)  For  research  involving  more  than 
minimal  risk,  an  explanation  as  to 
whether  any  compensation  and  any 
medical  treatments  are  available  if 
injury  occurs  and,  if  so.  what  they 
consist  of.  or  where  further  information 
may  be  obtained. 

(g)  An  explanation  of  whom  to  contact 
for  answers  to  pertinent  questions  about 
the  research  and  research  subject's 
rights,  and  whom  to  contact  in  the  event 
of  research'  related  injury  to  the  subject. 

(h)  A  statement  that  participation  in 
voluntary,  that  refusal  to  participate  will 
involve  no  penalty  or  loss  of  benefits  to 
which  the  subject  is  otherwise  entitled, 
and  that  the  subject  may  discountinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled. 

2.  Additional  Elements  of  Informed 
Consent 

When  appropriate,  one  or  more  of  the 
following  elements  of  information  shall 
also  be  provided  to  each  subject: 

(a)  A  statement  that  the  particular 
treatment  or  procedure  may  involve 
risks  to  the  subject  (or  the  embryo  or 
fetus,  if  the  subject  is  or  may  become 
pregnant)  which  are  currently 
unforeseeable. 

(b)  Anticipated  circumstances  under 
which  the  subject's  participation  may  be 
terminated  by  the  investigator  without 
regard  to  the  subject's  consent 

(c)  Any  costs  to  the  subject  that  may 
result  from  participation  in  the  research. 

(d)  The  consequences  of  a  subject's 
decision  to  withdraw  from  the  research 
and  procedures  for  orderly  termination 
of  participation  by  the  subject 

(e)  A  statement  that  significant  new 
findings  developed  during  the  course  of 
the  research  which  may  relate  to  the 
subject's  willingness  to  continue 


participation  will  be  provided  to  the 
subject. 

(fi  The  approximate  number  of 
subjects  involved  in  the  study.  The 
informed  consent  requirements  are  not 
intended  to  preempt  any  applicable 
Federal,  State,  or  local  laws  which 
require  additional  information  to  be 
disclosed  for  informed  consent  to  be 
legally  effective. 

Nothing  in  the  notice  is  intended  to 
limit  the  authority  of  a  physician  to 
provide  emergency  medical  care  to  the 
extent  that  physician  is  permitted  to  do 
so  under  applicable  Federal,  State,  or 
local  law. 

rv.  Reporting  Requirements 

A  quarterly  Financial  Status  Report 
(SF-269)  and  program  progress  report 
are  required.  An  original  and  two  copies 
of  these  reports  shall  be  submitted  to 
FDA's  Grants  Management  Officer 
within  30  days  following  each  Federal 
fiscal  quarter,  except  the  fourth  report 
which  shall  serve  as  the  annual  report 
and  shall  be  due  90  days  after  the 
budget  expiration  date.  The  program 
staff  shall  advise  the  grantee  of  the 
suggested  format  at  the  appropriate 
time.  A  final  program  progress  report, 
Financial  Status  Report  (SF-269),  and 
invention  statement  must  be  submitted 
within  90  days  after  the  expiration  date 
of  the  approved  project  period. 

V.  Mechanism  of  Support 

A.  Award  Instrument 

Support  will  be  in  the  form  of  grant 
awards  which  will  be  subject  to  all 
policies  and  requirements  that  govern 
the  research  grant  programs  of  the 
Public  Health  Service,  including  the 
provisions  of  42  CFR  Part  52  and  45  CFR 
Parts  74  and  92.  The  regulations 
promulgated  under  Executive  Order 
12372  do  not  apply  to  the  program. 

All  grant  awards  are  subject  to 
applicable  requirements  for  clinical 
investigations  imposed  by  sections  505, 
507,  512,  and  515  of  the  act  section  351 
of  the  Public  Health  Service  Act;  and 
regulations  promulgated  under  any  of 
these  sections. 

B.  Eligibility 

These  grants  are  available  to  any 
public  or  private  nonprofit  entity 
(including  State  and  local  units  of 
government)  and  any  for-profit  entity. 
For-profit  entities  must  exclude  fees  or 
profit  from  their  request  for  support. 

C.  Length  of  Support 

The  length  of  the  study  will  depend 
upon  the  nature  of  the  study.  FDA 
anticipates  that  a  majority  of  the  studies 
can  be  completed  in  1  year.  For  those 
studies  with  an  expected  duration  of 


more  than  1  year,  noncompetitive 
continuation  of  support  beyond  the  first 
year  will  depend  on  (1)  performance 
during  the  preceding  year,  and  (2)  the 
availability  of  Federal  fiscal  year 
appropriations. 

D.  Funding  Plan 

The  number  of  studies  funded  will 
depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  projects.  Applications  will  be  funded 
by  priority  score.  However,  priority  may 
be  given  to  those  applications  for 
studies  of  the  following: 

1.  Products  for  rare  diseases/ 
disorders. 

2.  Products  for  rare  disease/disorders 
where  there  is  no  current  therapy. 

3.  Products  for  rare  disease/disorders 
which  would  improve  the  current 
treatment/therapy. 

4.  Products  for  rare  diseases/disorders 
which  are  currently  at  a  later  phase  of 
clinical  study. 

VI.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in  response 
to  this  request  for  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  experts  in  the 
subject  field  of  the  specific  application. 
The  apphcations  will  also  be  subject  to 
a  second  level  of  review  by  a  National 
Advisory  Council  for  concurrence  of  the 
recommendations  made  by  the  first- 
level  reviewers. 

In  addition,  applications  will  be 
reviewed  before  issuance  of  an  FDA 
grant  award  to  ensure  to  the  extent 
practicable  that  proposed  studies  are 
consistent  with  requirements  for 
investigations  and  marketing  approval 
under  the  act  &nd  the  Public  Health 
Service  Act.  This  would  include  a 
review  to  ascertain  whether  an 
investigational  new  drug  (IND) 
application  or  an  investigational  device 
exemption  (IDE)  could  be  obtained 
(where  applicable). 

B.  Review  Criteria 

Applications  will  be  reviewed 
according  to  the  following  criteria: 

1.  Responsiveness  to  this  request  for 
applications  with  specific  emphasis  on: 

(a)  Whether  the  product  is  an  orphan 
product  whose  development  and 
marketing  will  likely  not  be  profitable. 

(b)  Whether  the  proposal  contains  one 
discrete  clinical  trial. 

(c)  Whether  there  is  supporting 
evidence  that  the  product  is  available  to 
the  applicant  in  the  form  needed  for  the 
investigation. 


(d)  Whether  the  product  is  subject  to 
premarket  appro\'al  by  FD.^. 

(e)  Whether  the  proposed  study  can 
be  completed  within  the  budget  and 
time  limitations  as  stated  in  this  request 
for  applications. 

2.  The  soundness  of  the  rationale  for 
the  proposed  study. 

3.  T'ne  appropriateness  and  quality  of 
the  study  design. 

4.  The  adequacy  of  the  evidence  that 
the  proposed  number  of  subjects  can  b«' 
recruited  and  the  study  completed 
during  the  proposed  project  period. 

5.  The  qualifications  of  the 
investigator  and  support  staff  and 
resources  available  to  them. 

6.  The  request  for  financial  support  is 
adequately  justified  and  fully 
documented. 

7.  The  adequacy  of  plans  for 
complying  with  regulations  for 
protection  of  human  and  animal 
subjects. 

Applications  must  be  responsive  to 
this  request  for  applications. 
Applications  that  are  judged  to  be 
nonresponsive  will  be  returned  to  the 
applicant. 

VII.  Submission  Requirements 

The  original  and  six  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  9/86).  with  sufficient  copies  of 
all  reprints  critical  to  the  review,  should 
be  delivered  to  Robert  L  Robins 
(address  above). 

The  requirement  for  certification  of 
IRB  approval  for  studies  involving  the 
use  of  human  subjects  must  show  the 
IRB  Approval  Date  (Item  4a)  and  the 
Assurance  of  Compliance  number  (Item 
4b.)  on  the  face  page  of  the  application. 

A  short  statement  of  why  the  product 
is  appropriate  to  the  objectives  of  the 
Orphan  Products  Grants  Program  should 
appear  in  the  application  under  Section 
2.  B. — "Background  and  Significance." 

The  outside  of  the  mailing  package 
and  the  top  of  the  application  face  page 
should  be  labeled  "Response  to  FRA- 
FDA-OP-89-1." 

VIII.  Method  of  Application 

A  Submission  Instructions 

Applications  will  be  accepted  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  estabhshed  closing  date{s). 

Applications  will  be  considered 
received  on  time  if  sent  on  or  before  the 
closing  date(s)  as  exidenced  by  a  legible 
U.S.  Postal  Service  postmark  or  a  legible 
date  receipt  from  a  commercial  carrier. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  maihng. 
Applications  not  received  on  time  will 
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not  be  considered  for  funding  and  will 
be  retiimed  to  the  applicant. 

Note:  Applicants  should  note  that  the  U.S. 
Postal  Services  does  not  uniformly  provide 
dated  postmarks.  Before  relying  on  the 
method,  applicants  should  check  with  their 
local  post  office. 

B.  Format  for  Application 

Applications  must  be  submitted  on 
Grant  Application  Form  PHS  398  (Rev. 
9/86).  The  face  page  of  the  application 
must  reflect  the  request  for  applications 
number.  FRA-FDA-OP-1.  Data  included 
in  the  application,  if  restricted  with  the 
legend  speciRed  below,  may  be  entitled 
to  confidential  treatment  as  trade  secret 
or  confidential  commercial  information 
within  the  meaning  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regxilations  (21  CFR 
20.61). 

The  collection  of  information 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by  the 
Public  Health  Service  to  the  Office  of 
Management  and  Budget  (OMB),  and 
were  approved  and  assigned  OMB 
control  number  0925-0001. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Human 
Services,  data  contained  in  the  portions 
of  this  application  which  have  been 
specifically  identified  by  page  number, 
paragraph,  etc.,  by  the  applicant  as 
containing  refltricted  information  shall 
not  be  used  or  disclosed  except  for 
evaluation  purposes. 

Dated:  September  29. 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  88-25663  Filed  11-4-88;  8:45  am] 
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[Docket  Na  88N-258L] 

Prescription  Drug  Marketing  Act  of 
1987;  Supplemental  Letter  Setting 
Forth  Agency  Policies;  Availability 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  letter  to  industry  on  the 
Prescription  Drug  Marketing  Act  of  1987, 
which  supplements  a  letter  previously 
issued  by  FDA  on  August  1, 1988.  The 
letter  clarifies  agency  policy  on  returns 
of  prescription  drugs  to  wholesalers  for 
reasons  of  mistake  in  ordering  or 


delivering  these  drugs.  The  agency  is 
soUciting  comments  on  implementation 
of  the  new  law  and  its  interpretive 
letters,  and  plans  to  initiate  rulemaking 
proceedings. 

DATE:  Written  comments  by  December 
7, 1988. 

ADDRESSES:  Written  requests  for  copies 
of  this  letter  to  the  Division  of 
Regulatory  Affairs  (HFD-360).  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (Send  two 
self-addressed  adhesive  labels  to  assist 
the  Division  in  processing  your 
reuqests.)  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62,  5600  Fishers  Lane,  Rockville, 
MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 

Richard  L  Arkin, 
or 

Sally  Maher,  Center  for  Drug  Evaluation 
and  Research  (HFD-362),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  Md  20857,  301-295- 
8046. 

SUPPLEMENTARY  INFORMATION:  On 

August  1, 1988,  FDA  issued  a  letter  to 
regtilated  industry  and  other  interested 
persons  regarding  the  Prescription  Drug 
Marketing  Act  of  1987.  (See  the  Federal 
Register  of  August  8, 1988  (53  FR  29776).) 
That  letter  provided  general  information 
and  guidance  to  aid  industry  in 
complying  with  the  new  law.  Since  the 
letter  was  issued,  the  agency  has 
received  numerous  comments  regarding 
the  return  of  drug  products  from  a 
hospital  or  health  care  entity  to  the 
wholesale  distributor. 

The  new  law  amended  section  503  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  353)  to  prohibit,  with 
certain  exemptions,  the  sale,  purchase, 
or  trade  (and  the  offer  to  sell,  purchase, 
or  trade)  of  prescription  drugs  by  a 
hospital  or  health  care  entity;  or  the 
sale,  purchase,  or  trade  of  prescription 
drugs  donated  or  sold  at  reduced  cost  to 
charitable  institutions  operating  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954  (except  for  a  sale  to  a 
nonprofit  affiliate  of  the  charitable 
institution). 

The  August  1, 1988,  letter  did  not 
discuss  the  return  of  goods  to  wholesale 
distributors  delivered  due  to  errors 
made  either  in  placing  or  in  processing 
orders  for  prescription  drugs.  This  letter 
is  intended  to  provide  guidance  on  this 
issue.  Under  FDA's  new  policy,  returns 
made  to  the  wholesale  distributor  within 
10  working  days  will  be  exempted  from 
the  prohibition  of  the  sale  or  trade  of 
pharmaceuticals  provided  that  the 


manufactiu-er  is  notified  of  the  return  in 
writing. 

The  information  in  this  letter  and  the 
August  1, 1988,  letter  may  be  relied  upon 
with  assurance  of  its  acceptability  to 
FDA.  The  letter,  however,  does  not  state 
legal  requirements  beyond  those  found 
in  the  statute  and  existing  regulations. 
Nor  does  the  letter  bind  FDA  should 
events  occur  prior  to  the  issuance  of  a 
final  rule  that  require  a  change  in  FDA 
policy.  Changes  in  FDA  policy  will  be 
announced  in  future  letters  or  notices. 

Interested  persons  may,  on  or  before 
December  7, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding 
implementation  of  the  new  law  and  the 
information  in  the  letter.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  heading  of  this 
document  and  on  the  cover  page  of  the 
letter,  and  should  be  submitted  in 
duplicate,  except  that  individuals  may 
submit  one  copy.  Received  comments 
.and  other  information  on  this  topic  may 
be  seen  in  the  office  above  between  9 
a.m.,  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  1, 1988. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-25693  Filed  11-2-88;  3:10  pm) 
BtLUNO  cooe  4ieo-oi-M 


Public  Health  Service 

Change  In  Assessment  Policy 
Applicable  to  Hill-Burton  Assisted 
Facilities'  Uncompensated  Services 
Programs 

agency:  Health  Resources  and  Services 
Administration  (HRSA),  PHS,  DHHS. 

action:  Notice. 

summary:  This  notice  announces  a 
change  in  the  Department's  approach  to 
assessing  the  compliance  of  facilities 
that  receive  assistance  under  Titles  VI 
and  XVI  of  the  Public  Health  Service 
Act  with  the  uncompensated  services 
assurance  which  was  given  as  a 
condition  of  that  assistance.  The  new 
approach  implements  a  change  in  the 
Department's  interpretation  of  the 
implementing  regulations  regarding  the 
effect  of  noncompliance  with  the  timing 
requirement  for  eligibility 
determinations  on  the  creditability  of 
accounts  towards  the  quota  of 
uncompensated  services  an  assisted 
facility  is  required  to  provide.  Under  the 
new  interpretation,  services  provided 
where  an  eligibility  determination  was 
not  made  within  two  working  days  of  a 


request  for  uncompensated  services  may 
be  credited  towards  satisfying  an 
assisted  facility's  uncompensated 
services  obligation,  as  long  as  all  other 
applicable  requirements  for  credit  are 
met.  Assessment  procedures  have  been 
developed  to  implement  this  change  for 
facilities  which  have  been  previously 
assessed,  aa  well  as  prospectively. 
effective  date:  November  7, 1988. 
ADDRESS:  Written  inquiries  should  be 
directed  to  the  Division  of  Facilities 
CompHance,  HRSA,  DHHS,  5600  Fishers 
Lane,  Room  11-25,  Rockville.  Maryland 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Chariotte  Pascoe,  301-443-5656. 
SUPPLEMENTARY  INFORMA'nON:  In  1979, 
the  Department  of  Health  and  Human 
Services  issued  regulations  substantially 
revising  the  standards  for  compliance  by 
medical  facilities  that  received 
assistance  under  Title  VI  and  Title  XVI 
of  the  Public  Health  Service  Act 
(popularly  known  as  the  "Hill-Burton" 
program)  with  their  assurance  that  they 
would  provide  uncompensated  services 
to  persons  unable  to  pay  therefor.  This 
assurance  is  now  commonly  known  as 
the  "uncompensated  services" 
assurance,  and  the  regulations 
implementing  it  are  codified  at  CFR  Part 
124,  Subpart  F.  The  1979  regulations 
required,  among  other  things,  that 
facilities  must  make  determinations  of 
an  individual's  eligibility  for 
uncompensated  services  within  two 
working  days  of  a  request  for  such 
services.  Based  on  this,  on  related 
sections  of  the  regulations,  and  on  the 
case  law  preceding  their  adoption,  the 
Department  has  interpreted  the  1979 
regulations  as  not  allowing  a  facility  to 
receive  credit  toward  its  Hill-Burton 
obligation  for  accounts  for  which  this 
timing  requirement  was  not  met. 
Pursuant  to  this  interpretation,  the 
Department  has,  from  May,  1979  to  the 
present,  consistentiy^disallowed  credit 
for  such  noncompliance  in  its 
assessments  of  facilities' 
uncompensated  services  accounts.  For 
the  reasons  described  below,  the 
Department  has  now  decided  to  change 
its  pohcy  with  respect  to  this  issue. 
The  interpretation  underlying  the 
policy  of  disallowing  for  noncompliance 
with  the  two-working-day  requirement 
was  originally  adopted  for  two  reasons. 
First,  the  policy  underlying  the  1979 
regulations,  as  expressed  in  the 
preamble  to  those  regulations,  was  that 
there  should  be  a  disincentive  to 
noncompliance  with  the  regulations. 
This  policy  was  embodied  both  in  the 
enforcement  provisions  of  the 
regulations  (42  CFR  124.511)  and  in  the 
definition  of  "ttnoompensated  services" 


in  42  CFR  124.502,  which  explicitly 
provided  that  services  for  which  an 
eligibility  determination  was  not  made 
were  not  "uncompensated  services" 
within  the  meaning  of  the  regulations. 
Thus,  disallowance  of  accounts  where 
the  two-working-day  requirement  was 
not  met  created  a  substantial  incentive 
for  compliance  with  the  requirement,  as 
the  effect  of  the  disallowance  was, 
typically,  to  create  a  deficit  in  the 
amount  the  facility  claimed  it  had 
provided  towards  its  Hill-Burton 
obligation.  Second,  the  Department 
viewed  the  decision  in  Corum  v.  Beth 
Israel  Medical  Center,  373  F.  Supp.  550 
(S.D.N.Y.,  1974)  as  requiring 
disallowance  of  services  for  which  the 
timing  requirement  was  not  met,  as  the 
court  in  that  case  had  ruled  that 
accoimts  for  which  a  prior 
determination  of  eligibility  had  not  been 
made  could  not  be  considered 
uncompensated  services  imder  the 
statute.  The  regulatory  "prior 
determination"  requirement  adopted  in 
response  to  that  decision  evolved,  in  the 
1979  regulations,  into  the  two-working- 
day  requirement. 

"Two  events  have  caused  the 
Department  to  revise  its  prior 
interpretation.  First,  on  December  3, 
1987,  the  Department  issued  regulations 
that,  among  other  things,  substantially 
revised  both  the  timing  requirements  for 
eligibility  determinations  and  the 
enforcement  scheme.  52  FR  48022.  The 
timing  requirements  were  more  finely 
tuned  to  reflect  the  different  need  for 
timeliness  inherent  in  various  types  of 
situations,  and  thus  were  substantially 
relaxed  for  requests  made  after  service 
is  provided  and  requests  for  nursing 
home  services.  See  42  CFR  124.507  (as  in 
effect  on  February  1, 1988).  The 
enforcement  scheme,  which  had 
previously  relied  principally  on  the 
uneven  compliance  incentives  created 
by  disallowance  of  individual  accounts 
for  certain  types  of  procedural 
noncompliance,  was  also  changed  to 
provide  for  clearer  notice  to  facilities  of 
compliance  problems  with  their 
uncompensaied  services  programs,  a 
clearer  enforcement  focus  on  the  most 
important  programmatic  aspects  of 
compliance,  clearer  authority  for  the 
prescription  of  corrective  actions,  and  a 
far  stronger  incentive  for  complying  with 
the  required  corrective  actions  than 
previously  existed.  See  42  CFR  124.512 
(as  in  effect  on  February  1, 1988).  As  a 
result  of  these  changes,  the  issue  of 
future  compliance  by  facilities  with  the 
two-working-day  requirement  was 
rendered  moot  for  most  purposes,  while, 
to  the  extent  the  requirement  remains, 
an  improved  enforcement  mechanism 
exists  for  assuring  compliance  with  it. 


The  second  event  was  the  decision,  on 
August  3, 1988,  by  the  District  Court  for 
the  District  of  Minnesota  holding  invalid 
the  Department's  interpretation  of  its 
regulations  as  requiring  disallowance  of 
accounts  where  the  two-working-day 
requirement  was  not  met  but  eligibility 
determinations  were  otherwise  made. 
The  basis  for  the  court's  holding  was  its 
conclusion  that  the  Department's 
interpretation  is  not  reflected  in  the 
regulatory  definition  of  "uncompensated 
services,"  is  not  required  by  the  Corum 
decision,  and  is  otherwise  not  provided 
for  by  the  regulations.  Douglas  County. 
Minnesota,  d/b/a  Douglas  County 
Hospital,  et  al.  v.  Bowen.  No.  6-85-1078 
(D.  Minn.,  August  3, 1988).  While  the 
court's  order  in  this  case  applies  only  to 
the  plaintiff  hospital  and  is  binding  on 
the  Department  only  in  Minnesota,  the 
Department  is  of  the  view  that  the 
regulatory  interpretation  adopted  by  the 
court  is  reasonable.  This  together  with 
the  obvious  desirability  of  consistency 
in  national  assessment  standards  and 
the  changes  in  compliance  standards 
and  incentives  created  by  the  revision  of 
the  regulations,  has  led  the  Department 
to  revise  its  interpretation  of  the  1979 
regulatory  provisions.  The  new 
interpretation  permits  crediting  towards 
a  facility's  Hill-Burton  obUgation.  during 
the  period  for  which  the  1979  regulations 
applied  to  the  facility,  accounts  in  which 
an  eligibility  determination  was  made 
but  the  two-working-day  requirement 
was  not  met. 

Thus,  in  performing  assessments  of 
assisted  facilities  for  this  period,  the 
following  procedures  and  policies  will 
apply: 

(1)  Facilities  Which  Have  Never  Been 
AsnecRed 

Assessments  will  be  conducted 
pursuant  to  the  Transition  Certification 
Process  (TCP)  provided  for  by  42  CFR 
124.511(b)(2)  (as  in  effect  on  February  1. 
1988),  with  credit  being  given  in 
accordance  with  the  pre-existing 
assessment  standards,  except  thdt  credit 
will  not  be  denied  where  the  sole  basis 
for  disallowance  would  be 
noncompliance  with  the  two-working- 
day  requirement  of  42  CFR  124.508(a)  (as 
in  effect  on  January  31. 1988). 

(2)  Facilities  Which  Have  Received 
■Transition  Certification  Process 
Assessments 

TCP  certifications  will  be  revised  to 
conform  to  the  policy  set  out  in  the 
preceding  paragraph.  Facilities  that 
have  already  received  a  certification 
letter  and  have  a  remaining  obligation 
will  be  sent  a  follow-up  letter  revising, 
where  applicable,  the  amount  certified 
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for  the  period  assessed  and  the 
corrective  action  required. 

(3)  Facilities  With  Outstanding 
Obligations  Assessed  Prior  to  the 
Transition  Certificadon  Process 

Where  an  assisted  facility  was 
assessed  before  the  initation  of  the  TCP 
and  the  facility  has  a  remaining  Hill- 
Burton  obligation,  the  prior  assessment 
data  will  be  reviewed.  The  Department 
estimates  that  in  most  cases  it  will  be 
able  to  determine,  because  of  the  way 
the  data  was  recorded,  how  much,  if 
any,  of  any  disallowance  was  due  solely 
to  noncompliance  with  the  two-working- 
day  requirement.  Where  this  can  be 
determined  based  on  the  prior 
assessment  reports,  an  appropriate 
credit  will  be  given  and  the  facility  will 
be  advised  of  the  revision  in  its  Hill- 
Burton  obligation.  Where  the 
Department's  records  do  not  enable  it  to 
determine  the  amount  of  disallowance 
due  to  noncompUance  with  the  two- 
working-day  requirement,  the  facility 
will  be  offered  the  option  of  receiving  a 
new  assessment  under  the  TCP  process 
for  the  entire  period;  if  the  number  of 
ambiguous  accounts  is  small,  the  facihty 
may  also  be  offered  the  option  of 
submitting  the  necessary  docimientation 
for  those  accounts.  If  the  facility  is 
unable  or  unwilling  to  produce 
documentation  for  any  period  previously 
assessed  for  which  additional 
documentation  is  requested,  the  amount 
of  credit  previously  established  for  that 
period  will  stand. 

Date:  October  3, 1988. 
lohn  H.  Kelao, 

Acting  Administrator.  Health  Resources  and 

Services  Administration. 

[FR  Doc.  88-25662  Filed  11-4-88:  8:45  am) 

BILUNQ  CODE  4160-15-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-92<W)9-4120-10) 

Coal  Management  Program;  San  Juan 
River  Federal  Coal  Production  Region 

AQENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  cancelling  the  San  Juan 
River  Federal  Coal  Production  Region 
and  opening  the  sevenfeen-county  area 
to  lease-by-application. 

summary:  On  November  9, 1979,  the 
BLM  established  the  San  Juan  River 
Federal  Coal  Production  Region  for  the 
management  of  federally  owned  coal  (44 
FR  65196-65197).  Subsequent 
assessments  indicate  that  industry 


interest,  based  on  mining  conditions  and 
constrained  markets  for  the  region's 
coal,  no  longer  justifies  the  Federally 
initiated  coal  lease  sale  program 
procedures  of  43  CFR  Part  3420.  In 
accordance  with  43  CFR  3400.5,  this 
notice  cancels  the  San  Juan  River 
Federal  Coal  Production  Region, 
allowing  the  region  to  lease  coal  under 
the  lease-by-application  process 
described  at  43  CFR  Part  3425  (Leasing 
on  Application). 

EFFECTIVE  DATE:  December  7, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Jentgen,  Bureau  of  Land 
Management,  New  Mexico  State  Office. 
P.O.  Box  1449,  Santa  Fe,  New  Mexico 
87504.  Mr.  Jentgen  may  be  reached  by 
telephone  at  (505)  476-6109  or  FTS  476- 
6109. 

SUPPLEMENTARY  INFORMATION:  The  San 
Juan  River  Federal  Coal  Production 
Region  was  established  by  the  BLM  on 
November  9, 1979,  together  with  a 
number  of  other  regions,  to  implement 
competitive  coal  leasing  under 
regulations  contained  in  43  CFR  Part 
3420.  The  San  Juan  River  Region 
includes  the  following  counties: 


New  Mexico 

Bernalillo 

Rio  Arriba 

Catron 

Sandoval 

Cibola 

San  )uan 

Lincoln 

Santa  Fe 

Ix>8  Alamos 

Socorro 

McKinley 

Valencia 

Colorado 

Archuleta 

Montezuma 

Dolores 

San  Juan 

La  Plata 

A  regional  coal  environmental  impact 
statement  (EIS)  that  studies  several 
possible  regional  coal  sale  tracts  was 
prepared  for  the  San  Juan  Basin  portion 
of  the  region  in  1984.  A  regional  coal 
sale,  however,  was  never  held,  as 
industry  demand  for  coal  from  the  San 
Juan  Basin  has  waned  since  the  regional 
EIS  was  first  begun.  The  only 
competitive  coal  leasing  in  the  region 
since  1979  has  been  done  using  the 
emergency  lease  procedures  under  43 
CFR  Part  3425.  The  continued  lack  of 
significant  industry  interest  in  Federal 
coal  in  the  region  has  led  the  San  Juan 
River  RCT  to  examine  whether  the 
regional  coal  activity  planning  process 
should  be  replaced  by  lease-by- 
application  procedures. 

At  its  meetings  in  November  1987  and 
August  8, 1988,  the  RCT  discussed 
region  coal  markets,  industry  demand 
for  Federal  coal  and  other  related 
factors  that  might  affect  an  RCT 
recommendation  on  the  mode  of  leasing 
for  the  region.  Based  on  the  information 
presented  at  these  meetings,  the  RCT 
concluded  that  sufficient  minable  coal 


resources  are  available  in  the  region  to 
meet  industry's  needs  in  the  near-term. 
Consequently,  the  RCT  recommended 
that  the  region  should  be  decertified  and 
that  lease-by-application  procedures 
should  be  implemented  to  more 
efficiendy  and  effectively  handle  the 
limited  demand  for  Federal  coal 
resources  over  the  next  few  years.  The 
RCT  further  proposed  that,  if  the  San 
Juan  River  Federal  Coal  Production 
Region  is  decertified,  the  RCT  should 
continue  to  closely  monitor  the  region's 
leasing  activity  and  reexamine  the 
leasing  mode  where  certain  thresholds 
are  exceeded.  The  thresholds  adopted 
by  the  RCT  that  would  indicate  the  need 
for  an  RCT  meeting  are: 

•  The  receipt  of  two  or  more 
applications  for  Federal  coal  leases  in  a 
calendar  year,  or 

•  A  single  application  for  15  percent 
or  more  of  the  total  recoverable  Federal 
coal  under  lease  in  the  region. 

The  Governors  of  New  Mexico  and 
Colorado  were  provided  with  an 
opportunity  to  comment  on  the  RCTs 
recommendation  to  decertify  the  region 
and  to  implement  lease-by-application 
procedures.  The  Governor  of  Colorado 
provided  written  support  for  the  RCT 
recommendation.  No  written  response 
was  received  from  the  Governor  of  New 
Mexico. 

The  expected  benefits  of  using  lease- 
by-application  procedures  in  lieu  of 
regional  activity  planning  are  a 
substantial  savings  in  administrative 
costs  to  both  the  Federal  Government 
and  the  States  of  New  Mexico  and 
Colorado,  while  retaining  a  responsive 
leasing  process  for  the  coal  industry.  No 
additional  social,  economic,  or 
environmental  impacts  are  anticipated 
as  a  result  of  this  change  in  the  method 
of  leasing. 

In  accordance  with  43  CFR  3400.5,  this 
notice  is  to  advise  the  pubic  that  the  San 
Juan  River  Federal  Coal  Production 
Region  is  cancelled,  thereby  declaring 
that  the  Federal  coal  reserves  in  those 
countries  of  New  Mexico  and  Colorado 
listed  above  will  be  leased  under  43  CFR 
Part  3425  (Lease-by-Application),  rather 
than  under  43  CFR  3420.3  through  3420.6. 

Applications  under  43  CFR  3425.1-5 
shall  be  accepted  by  the  BLM  to  lease 
Federal  coal  in  the  seventeen  counties 
named  above.  Three  copies  of  the 
application  shall  be  filed  in  the  Bureau 
of  Land  Management,  New  Mexico  State 
Office,  P.O.  Box  1449,  Santa  Fe,  New 
Mexico  87504  (for  applications  in  New 
Mexico),  or  the  Bureau  of  Land 
Management,  Colorado  State  Office. 
2850  Youngfield  Street,  Lakewood,  CO 
80215  (for  applications  in  Colorado). 


Supporting  information  on  Federal 
coal  reserve  areas  is  available  for  pubhc 
inspection  at  the  Bureau  of  Land 
Management,  Albuquerque  District 
Office,  Rio  Puerco  Resource  Area  Office, 
435  Montano  Road  NE,  Albuquerque, 
New  Mexico  87107  (for  all  reserve  areas 
in  New  Mexico);  Bureau  of  Land 
Management,  Farmington  Resource 
Area  Office,  1235  La  Plata  Highway, 
Farmington,  New  Mexico  87401  (for  San 
Juan  Basin/Gallup  areas);  Bureau  of 
Lend  Management,  Socorro  Resource 
area  Office,  198  Neel  Avenue  NW, 
Socorro,  New  Mexico  87801  (for  San 
Augustine/Fence  Lake  areas);  or  Bureau 
of  Land  Management,  San  Juan/San 
Miguel  Resource  Area  Office,  Federal 
Building,  Room  i02.  701  Camino  del  Rio, 
Durango,  Colorado  81301  (for  northern 
San/Juan  Basin  areas). 

Dated:  November  1, 1988. 
Robert  F.  Burford, 

Director.  Bureau  of  Land  Management. 
[FR  Doc.  88-25671  Filed  11-4-88;  8:45  am) 

BILUNG  CODE  4310-fB-U 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 


out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C.I 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OKfB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

"The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 


recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  apphcable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection  I 

Bureau  of  Labor  Statistics  I 

Non-wage  Cash  Payments  Supplement 
to  the  Current  Employment  Statistics  • 
Survey. 


BLStofin 

Affected  public 

Respondents 

Frequency 

Average  time 
per  response 

BLS-790  SUP 

Business  of  otfior  for  profit;  non-profit  institutions;  small  tyjsinesses  or  organtzations 

Business  or  otf>er  for  profit;  non-profit  institutions;  small  txjsinesses  or  organizations 

Business  or  other  for  profit,  non  profit  institutions;  small  t)usir)6sses  v  organizations 

3.200 
900 
360 

One-time 

BLS-790  SUP  CATI 

10  minutes. 

BLS-790  SUP  RAS 

The  non-wage  cash  payments 
supplement  is  a  pilot  test  to  determine 
the  incidence  and  collectability  of  non- 
v»age  cash  payments  to  employees.  The 
results  will  indicate  whether  a 
supplement  is  feasible  across  the  entire 
CES  survey  as  a  means  to  produce  a 
regular  annual  all  cash  compensation 
series. 

Revision 

Employment  and  Training 
Administration 

Business  Confidential  Data  Request 

1205-0197;  ETA  9014 

On  Occasion 

Businesses  or  other  for-profit;  Small 


businesses  or  organizations 
1,162  respondents;  11,625  burden  hours; 

1  form;  10  hours  per  response 
Statutory  requirements  under  the  Trade 
Act  of  1974  as  amended  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 
have  contributed  to  worker 
separation.  The  Secretary  of  Labor's 
determinations  decide  if  petitioning 
workers  are  eligible  to  apply  for 
worker  adjustment  assistance. 

Extension 

Mine  Safety  and  Health  Administration 
Escapeways  and  Escape  Facilities 


1219-0052  ( 

Weekly  t 

Businesses  or  other  for  profit;  small- 

businesses  or  organizations 
2,046  respondents;  1  hour  per  response; 

153.041  total  burden  hours 

Requires  operators  of  underground  coel 
mines  to  keep  records  of  the  results  of 
weekly  examinations  of  emergency^ 
escapeways.  « 

Extension 

Bureau  of  Labor  Statistics 

U.S.  Export  Product  information 
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1220-0025 


Form  No. 


BLS  2894B 
BLS  3008... 
BLS  28940 


Affected  public 


Small.  Medium  and  Large  Business  Firms 
Small.  Medium  and  Large  Business  Firms 
Small,  Medium  and  Large  Business  Firms 


Respondents 


1.50O 
1.500 

e.ees 


Frequency 


ArHXjal.... 
Annual. .. 
Quarterly 


Average  time 
per  resportse 


45  minules. 
15  minutes. 
23.4  minutes. 


9,901  total  hours 

The  International  Price  Program 
indexes,  one  of  the  nation's  primary 
economic  indicators,  are  used  as: 

1220-0026 


measures  of  price  movem.ents  in 
international  product  prices;  indicators 
of  inflationary  trends  in  the  economy: 
sources  of  information  used  to 


determine  U.S.  monetary,  fiscal,  trade, 
and  commercial  pohcies.  They  are  also 
used  to  deflate  the  Gross  National 
Product. 


Form  No. 


BLS3007B.. 
BLS  3008. ... 
BLS3007C. 
BLS  3007E . 


Affected  putjiic 


Small,  Medium  and  Large  Business  Firms 
Small,  Medium  and  Large  Business  Firms 
Small.  Medium  and  Large  Business  Firms 
Small,  Medium  and  Large  Business  Firms 


Respondents 


Frequency 


1.550  Annual.. 

1.550  Annual-. 

7.395  Quarlerfy. 

50  Quarterly. 


Average  time 
per  response 


45  minutes 
25  minutes- 
25.2  minules 
25  2  minutes. 


14,058  total  hours 

The  International  Price  Program 
indexes,  one  of  the  nation's  primary 
economic  indicators,  are  used  as: 
measures  of  price  movements  in 
International  product  prices;  indicators 
of  inflationary  trends  in  the  economy; 
sources  of  information  used  to 
determine  U.S.  monetary,  fiscal,  trade, 
and  commercial  policies.  They  aire  also 
used  to  deflate  the  Gross  National 
Product 

Labor  Force  Questionnaire — CPS-1 

Monthly  1220-0100 
Individuals  and  households 
Survey  universe  is  53,000  households 
Respondent  burden  is  estimated  at 

approximately  73,500  hours 
The  labor  force  questionnaire  (CPS-1 ) 
contains  all  the  questions  used  to 
obtain  the  monthly  information  on  the 
labor  force  status  of  the  population. 
The  most  important  use  of  the 
information  is  to  determine  the  month- 
to-month  changes  in  total  employment 
and  in  the  jobless  rate  and  to  see  how 
these  affect  the  various  components  of 
the  population. 

Reinstatement 

Ewployment  Standards  Administration 

Homeworker  Handbook 
1215-0013;  WH-75  \ 

On  occasion  X 

Individuals  or  households;  Businesses  or 
other  for-profit:  Nonprofit  institutions; 


Small  businesses  or  other 
organizations 

6,600  respondents;  13,420  total  hours;  Vz 
hour  per  response;  1  form 

The  Homeworker  Handbook  provides 
information  on  hours  worked  and 
wages  paid  to  homeworkers  covered 
by  the  Fair  Labor  Standards  Act.  The 
handbook  is  used  to  help  insure  that 
such  workers  receive  the  minimum 
and  overtime  wages  to  which  they  are 
entitled. 

Signed  at  Washington.  DC.  this  1st  day  of 
November  1988. 
Terry  O'Malley, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-25642  Filed  11-4-88;  8:45  am] 
MUJNO  CODE  4510-24-M 


Employment  and  Training 
Ad'ninistratlon 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  A.K. 
Guthrie  Drilling,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

Appendix 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17. 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
DC  20213. 

Signed  at  Washington,  DC,  this  24th  day  of 
October  1938. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


UMI 


Petitioner  (Union/wdlVefS/firTn) 

Location 

Date 
recerved 

Dateof 
petition 

Petition 
No. 

Articles  produced 

■ 

A.K.  Guttine  Dnffing  (Worfcers>. _ 

Acid  Engineers.  Inc.  (Worters) 

Big  Spring.  TX 

10/24/88 
10/24/88 

10/11/88 
9/9/88 

21.391 
21.392 

Oil  &  Gas. 

Denver  City.  TX 

Do 
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Petrlioner  (Union/workers/firm) 


Location 


Acid  Engineers.  Inc.  (Workers) 

Alloy  Ball  &  Seat  Co.,  (Workers) 

Alloy  Tek.  Inc  .  Dept.  124  (UAW) 

Amazon  Technologies.  Inc.  (Workers) 

Afco  Oil  &  Gas  Co  (Workers) 

Armitrooq  Drilling,  Inc  (Company) 

Bomic/Grace  Dniling  Co.  (Workers) 

Bro*der  Electnc  Service  Co.  (Company).... 

Burgener  Services,  Inc.  (Company) 

CD  Turner  Oil  Operator  (Workers) 

Century  Data.  Inc.  (ACTWU) 

Chromalloy  Driiling  Fluids  (Wort;ers) 

Consolidation    Coal    Co.    Robinson    Run 
(UMW) 

Core  Laboratories.  Inc  (Workers) 

D&S  Industries.  Inc.  (Workers) 

Diamond  M.  Drilling.  Co.  (Workers) 

Don  Knapp  Oil  Production  (Workers) 

Dranetz  Tectinology.  Inc.  (Company) , 

Dniex  Systems,  Inc.  (Workers) 

Dual  Dnlling  (Workers) , 

Dwight  Brehm  Resources  (Workers) 

Emerald  Corp.  (Workers) 

Emhart  Industhes-Mardware  Div.  (Company) 

Er«levco,  Inc.  (Workers) 

Energy  Sources,  Inc.  (Workers) 

Exeter  Dnlling  C:o.  (Workers) 

Explore  Seismk:  Drilling  Inc.  (Workers) 


Mir)e 


Fiberglass  Systems  (Workers) Big  Spring,  TX 


Andrews.  TX 

Corpus,  Christi,  TX . 

Grandvilie,  Ml 

Longrrwnt.  CO 

Houston,  TX 

Wooster,  OH 

Williston,  MD „. 

Big  Uke.  TX 

OIney.  IL 

Big  Spring.  TX , 

Anatieim,  CA 

Laredo.  TX 

Fairmont.  WV 


Data 
received 


Date  of 
petition 


Dallas,  TX _... 

Carthage.  TX 

Houston.  TX 

Oxford,  KS 

Edison,  NJ ...._ 

Casper,  WY 

Dallas,  TX 

Mt  Vernon,  IL 

Denver,  CO 

Berlin,  CT 

Dallas,  TX 

Lubbock,  TX 

Midland.  TX 

Hessmer,  LA 


FIvor  Drillin  Services.  Inc.  (Workers) J  New  Orleans.  LA . 

Four  Flags  Drilling  O).  Inc.  (Workers) Valley  Forge,  PA 

Four  Square  Excavating  Co.  (Ck>mpany) Carmi,  IL 

G&E  Siemens  (Workers) El  Paso,  TX . 

Gas  Company  of  New  Mexico-Permian  Pipeline    Artesia.  NM.. 

I>v.  (Workers). 
General  Electnc  Consumer  Products  (Company) .. 

Geo.  N.  Mitchell  Drilling  Co..  Inc.  (Workers) 

Great  North  Oil  Corp.  (Company) 

Guadalupe  Oil  &  Gas  Co.  (Workers) 

Gulf  and  Western  Oil  Corp.  (Company) 

Harold  Krueger  Co.  (Company) 

Health-Tex  (ACTWU) 

Hillside  Equities.  (Company) , 

Howell  Dniling,  Inc.  (Workers) _ 

Hughes  Texas  Petroleum  (Company) , 

Huthnance  OftstKxe  Drilling  Co.  (Workers) 

J.F.P  Energy  Inc.  (C^ompany) 

J.F.P  Offshore,  Inc.  (Company) „ 

Jack/Wade  Drilling.  Inc.  (Workers) 

Jeansville  Corp.  (ILGWU) 

Jet  Oilfield  RentaL  Inc.  (Company) 

Joy  Manufacturing  (Workers) 

Knox  Corder  Drilling  Co.  (Workers) 

Larfdis  Dnlling  (Workers) „ 

Lotfland  Brothers.  Co.  (Workers) 

Ml  Dnlling  Fluids  (Workers) 

ML  Mantield  Co.  (Workers) 

Marathon  Letoumeau  (Workers) 

Marlin  Drilling  Co.  Inc  (Company) 

Marlin  Drilling  Co..  Inc.  (Company) 

Marlin  West  Drilling  Co.  (Company) 

Marine  Drilling  Co.  (Workers) 

Maverick  Drilling  (Do.  Inc  (Workers) 

Mendian  Oil  Inc.  (Workers) 

Metro  Well  Service  Corp.  (Workers) 

Mid-America  Petroleum  Inc.  (Workers) 

Mindard  Run  Oil  Co.  (Workers) 

Mobil  Produang  Texas  &  New  Mexico  (Workers). 

Moran  Corporation  (Company) 

NL  Baroid  (Workers) 

Navarro  Waterflood  Co  (Workers) 

Newmont  Oil  Co.  (Workers) 

Otis  Engineering  Corp.  (Workers) 

Parker  Dnlling  Ck3.  GuH  Coast  Div  (Company) 

Penrod  Drilling  Corp.  (Company) 

Peierson  Drilling  Co.  (Workers) - 

Pitman  Moore,  Inc.  (Company) , 


Power  Rig  Drilling  Co.  (Company).. 


Ocean,  NJ _ 

Carmi,  IL 

Gkldings,  TX 

Victoria.  TX 

San  Antonio,  TX 

Natoma.  KS 

Guin.  AL 

San  Antonio,  TX 

San  Antonio,  TX 

Beeville,  TX , 

New  Itieria.  LA 

Houston.  TX 

Houston,  TX 

Lafayette.  LA 

Orangeburg,  SC 

Dickinson.  ND 

Wichita  Falls,  TX 

Devine,  TX 

Midland.  TX 

New  Braunfels,  TX 

Williston,  NO _ 

Eunice.  LA 

Brownsville,  TX 

Houston.  TX 

Lafayette,  LA 

Bakersfield,  CA 

Corpus  CtKisti,  TX 

Austin,  TX 

Billings,  MT 

Deville.  LA 

Midland.  TX 

Bradford.  PA 

Houston.  TX 

Houston,  TX 

Laredo,  TX 

Corsicana.  TX 

Houston.  TX 

Carollton.  TX 

Tulsa.  OK 

Dallas.  TX 

Lovington.  NM 

Washington  Crossing, 

NJ. 
Ljifayette,  LA 


Petition 
No. 


10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 

10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 

10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/68 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/68 
10/24/88 

10/24/88 


9/9/88 
10/7/88 
10/7/88 
9/26/88 
9/13/88 
10/10/88 
10/12/88 
10/4/88 
10/6/88 
10/6/88 
10/7/88 
10/4/88 
9/26/88 

10/14/88 

10/6/88 

10/4/88 

10/7/88 

9/30/88 

10/11/88 

10/11/88 

10/13/88 

10/7/88 

10/3/88 

10/7/88 

10/10/88 

10/3/88 

10/14/88 

10/12/88 

10/13/88 

9/20/88 

10/7/88 

9/30/88 

10/6/88 

9/27/88 

10/4/88 

10/9/88 

9/30/88 

9/29/88 

10/12/88 

10/7/88 

10/5/88 

9/30/88 

9/19/88 

10/10/88 

10/5/88 

10/5/88 

10/7/88 

10/7/88 

9/12/88 

10/11/88 

10/11/88 

10/3/88 

8/28/88 

9/30/88 

10/11/88 

10/17/88 

10/10/88 

10/10/88 

10/10/88 

9/30/88 

10/15/88 

9/30/88 

9/29/88 

10/27/88 

9/30/88 

9/17/88 

10/3/88 

10/11/88 

10/12/88 

10/14/88 

10/5/88 

10/3/88 

10/3/88 

10/3/88 

10/11/88 

9/21/88 


Articles  produced 


21,393 
21,394 
21.395 
21,396 
21,397 
21.398 
21,399 
21.400 
2.14C1 
21.402 
21.403 
21.404 
21,405 

21.406 
21,407 
21.408 
21.409 
21,410 
21,411 
21.412 
21,413 
21,414 
21,415 
21,416 
21,417 
21,418 
31.419 
21,420 
22,421 
21,422 
21 ,423 
21,424 
21,425 

21,426 
21,427 
21,428 
21,429 
21,430 
21,431 
21,432 
21,433 
21 ,434 
21,435 
21,436 
21,437 
21,438 
21,439 
21,440 
21,441 
21,442 
21,443 
21,444 
21,445 
21,446 
21.447 
21,448 
21,449 
21,450 
21,451 
21,452 
21.453 
21.464 
21.455 
21.456 
21.457 
21.458 
21.459 
21.460 
21.461 
21.462 
21.463 
21.464 
21.465 
21.466 
21.467 


Do. 

Do.  1 

Steel. 

Dnlling  Ruid  Chemicals. 
CHI  &  Gas 

Do. 

Do. 

Do. 

Do 

Do 
Disk  Drrves 
Drilling  Chemicals. 
Coal 

CM  A  Gas 

Do. 

Do. 

Do. 
Testir^  Equipment 
Oil  &  Gas 

Do 

Do. 

Do. 
Locks 
Gil  &  Gas 

Do. 

Do 

Do. 

Do 

Do. 

Do. 

Do. 
Telecommunicalion  Transmission  System*. 
CM  &  Gas. 

HousehoM  Applicances. 
Oil  &  Gas 

Do. 

Do. 

Do. 

Do. 
Oiildren's  Sportswear 
Oil  &  Gas. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Ladies'  Jeans 
Oil  &  Gas 

Do. 

Do. 

Do. 

Do. 

Do. 
!  Do. 
I         Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do 

Do. 

Do. 

Cto 
Pharmaceutical  Products. 


21,468     Oil  A  Gas 


44960 


/.-■' 

Fedeifl  RegUter  /  Vol.  53.  No.  215  /  Monday.  November  7,  1988  /  Notices 


Federal  Regjrter  /  Vol.  53.  No.  215  /  Monday.  November  7.  1988  /  NoUces 


44961 


Appendix— Continued 


Petitionef  (Unton/wofkers/firm) 


(Wofk- 


Praine  Energy,  Inc.  (Workers) 

Precision  Exploration  Co.,  Inc.  (Workers) 

Precision  Lease  Service,  Inc.  (Workers) 

Premium  Casing  &  Tubing  Inspection,  Co.  (Com- 
pany). 

Pnda  Oil  Well  Senoce  (Workers) 

Roth  Amencan  Co.  (Company) 

Saidem  Dniling  Co.  (Workers) 

Sage  Dniling  Co..  Inc.  (Workers) 

Service  Acid,  Inc.  (Workers) 

Southland  Chemical  Corp.  (Workers) 

Stroube  Oil  Co.  (Workers) 

Sturgis  Newport  Business  Forms  (Workers) 

TRW  Seat  Belt  Div  (Workers) 

Terra  Resources.  Inc.  (Workers) 

(The)  Louisiana  Land  &  Expkxation  Co.  (Work- 
ers). 

(The)  Louisiana  Land  &  Exploration  Co. 
ers). 

(The)  Louisiana  Land  &  Exploration  Co.  (South 
Louisiana  Div.)  (Workers). 

(The)  Louisiana  Land  &  Expkxatxin  Co.  (South- 
eastern Dist  (Workers). 

Tower  Drilling  Co.  (Company) 

Trident  Oilfield  Servk»  &  Const  Co.  (Workers) 

Universal  Equipment  Inc.  (Company) 

Universal  Resources  Corp.  (Workers) 

Utex  Industries.  Inc.  (Company) 

Utex  Industries,  Inc.  (Company) 

United  Energex,  Inc.  (Workers) 

Vetco  Gray,  Inc  (Workers) 

Viking  Drilling  Fluids 

Von  R.  Frierson,  Inc.  (Company) 

W.L  Kretder's  Sons  Mig.  Co..  Inc.  (Workers) 

Walker  International  (ACTWU) 

Ware-Knitters,  Inc.  (Workers) 

Well  Tech,  Inc.  (Workers) 

Young  Exploratkjn  Co.  (Workers) _ 

Zapata  Offshore  Co.  (Workers) „ 

Zwicker  Knitting  Mills  (ILGWU) 

Zwicker  Knitting  Mills  (ILGWU) 


Location 


Minot  NO 

Otney.  IL 

Carrizo  Spring.  TX . 
Midland,  TX 


Kilgore,  TX 

Wilkes-Barre,  PA 

Mklland,  TX 

Wchlta,  KS 

Hays,  KS 

Great  Meadows,  NJ . 

Corsicanii,  TX 

Sturgis,  Ml 

McAllen,  TX 

Casper,  WY 

New  Orleans,  LA 


Oklahoma  City,  OK.. 
New  Orleans,  LA 


New  Orleans,  LA . 


Northglenn,  CO 

OIney,  IL 

Lafayette,  LA 

Denver,  CO 

Houston,  TX 

Weimer,  TX 

Cisco,  TX 

Ventura.  CA 

Littleton,  CO 

Houston,  TX 

Palmyra.  PA „ 

Detroit  Ml 

Calais,  ME 

Houston,  TX 

Oklahoma  City,  OK.. 

Houston,  TX 

Appleton,  Wl 

Waupaca,  Wl 


Date 
received 


10/24/8B 
10/24/88 
10/24/88 
10/24/68 

10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24,'88 
10/24/88 
10/24/88 
10/24/88 

10/24/88 

10/24/88 

10/24/88 

10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 
10/24/88 


Date  of 
petitkxi 


10/10/88 
10/5/88 
9/25/88 

10/10/88 

9/22/88 

10/14/88 

10/7/88 

10/6/88 

10/3/88 

10/5/88 

10/12/88 

10/1/88 

10/12/88 

10/7/88 

10/5/68 

10/5/68 

10/5/88 

10/5/86 

10/5/88 
10/6/88 

10/13/88 
10/7/88 

10/10/88 

10/10/88 
10/4/88 

10/11/88 
9/28/68 
10/7/88 

10/12/88 
10/7/88 
10/7/68 

10/10/68 
9/26/88 
10/6/88 

10/13/88 

10/13/68 


Petitron 
No. 


21.469 
21.470 
21.471 
21.472 

21,473 
21.474 
21.475 
21.476 
21.477 
21.478 
21,479 
21.460 
21,481 
21,482 
21,483 

21.484 

21.485 

21.486 

21.487 
21,488 
21,469 
21,490 
21,491 
21,492 
21,493 
21,494 
21,495 
21,496 
21,497 
21,498 
21,499 
21,500 
21.501 
21,502 
21,503 
21,504 


/^rtKles  produced 


Do. 
Do. 
Da 
Do. 

Do. 
Toys. 
Oil  a  Gas. 

Do. 

Do. 
Custom  Chemicals. 
Oil  &  Gas. 

Sales  Books  &  Receipt  Books. 
Seat  Belts. 
Oil  &  Gas. 

Do. 

Da 
Da 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Men's-Women's  &  Chlklren's  Footwear. 
Fishing  Rods. 
Chihjren's  Sportswear. 
Oil  &  Gas. 

Do. 

Do. 
Knitted  Accessories. 
Knitted  Acceesones. 


(FR  Doc.  88-25687  Filed  11-4-88;  8:45  am] 

NLUMI  CODE  4510-30-41 


lTA-W-20,910] 

Amistad  Fuel  Co^  Rockwood,  TX; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  of 
Amistad  Fuel  Company,  Rockwood, 
Texas.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-20,910;  /Vmisfad  Fuel  Company, 
Rockwood,  Texas  (October  20, 1988). 


Signed  at  Washington,  DC,  this  25th  day  of 
October  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  8ft-25647  Filed  11-4-88;  8:45  am) 

BILLING  CODE  4S10-30-U 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  George  Ann  Fashions  Co. 
etal. 

In  accordance  widi  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
October  3, 1988-October  7, 1988  and 
October  11, 1988-October  21. 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  nut 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-20.  829;  George  Ann  Fashions 

Co.,  Swoyersville,  PA 
TA-W-20,  846;  Iselle  Mf§.  Co.,  Inc., 

Philadelphia.  PA 


TA-W-20.  863:  Silly  Products,  Corona, 

NY 
TA-W-20.  871;  Magnetek  Universal 

Mfg,  Peterson,  NJ 
TA-W-20.  902;  Mount  Vernon  Mills. 

Inc..  Fries.  VA 
TA-W-20,  886:  F.H.  Lawson  Co.. 

Cincinnati,  OH 
TA-W-20,  890;  Reliance  Button  Co., 

Inc.,  New  York,  NY 
TA-W-20,  883;  Electronic  Molding 

Corp.,  Woonsocket,  RI 
TA-W-20,  884:  Precision  Automatic 

Corp.,  Woonsocket,  RI 
TA-W-20,  Wrapex  Corp.,  Woonsocket, 

RI 
In  the  following  cases,  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20,  865;  Sumitomo  Machinery 
Corp.,  Teterboro,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.  866;  Atlantic  Fuel  Marketing 
Corp.,  Montvale,  NJ 

The  workers'  form  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.  867;  Biolectron.  Inc., 
Hackensack,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.  900:  Ketchem  Distributors. 

Inc.,  Cranford,  NJ 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-20,  857:  Gain  Electronics, 

Somerville,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,  877;  Reichhold  Chemicals. 
Inc.,  Femdale,  MI 

U.S.  imports  of  alkyd  resins  are 
negligible. 

TA-W-20,  946;  Fishers  Big  Wheel, 
EUwood  City.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
197*. 

T.A-W-2a  954:  MND  Drilling  Corp.. 
Southern  Div.,  Magnolia,  TX 

Ineligible  for  retroactive  provisions 
because  of  one  year  rule  under  the 
Omnibus  Trade  &  Competitiveness  Act. 
TA-W-20.  955;  MND  Drilling  Corp., 
Northern  Div.,  Bridgeport,  TX 


Ineligible  for  retroactive  provisions 
because  of  one  year  rule  under  the 
Omnibus  Trade  &  Competitiveness  Act 

TA-W-20.  889:  Jack  Cooper  Transport 
Co..  Arlington,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,  924;  Nikki  Sportswear,  Long 
Branch,  NJ 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 
Employment  did  not  declined  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-20,  953;  International  Shoe  Co., 
Marshall,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  30, 1987. 

TA-W-20.  881;  Beehive  International 
Salt  Lake,  UT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  9, 
1987. 

TA-W-20,  862:  Phillips  Petroleum, 
Eastern  Div.,  Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  2, 
1987. 

TA-W-20.  875;  Phillips  Petroleum 
Western  Div.,  Denver,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  2, 
1987. 

TA-W-21,  028:  Red  Tiger  Drilling  Co.. 
Rig  m  Wichita,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  December  31, 1986. 

TA-W-20.  944;  Dot  Togs.  Inc..  Rockland. 
MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  31, 
1987  and  before  September  30, 1988. 

TA-W-20,  687:  ITT  Power  Systems 
Corp.,  Calion,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  8, 
1987. 

TA-W-20,  919;  International  Shoe  Co., 
Broadway.  Lemp  Er  Cherokee 
Streets.  St.  Louis,  MO 

A  certification  was  issued  covering  all 
workers  at  Broadway,  Lemp  &  Cherokee 
Streets  engaged  in  support  services 
operation  separated  on  or  after  August 
23, 1987. 

TA-W-20,  872;  N&J  Originals,  Inc., 
Hoboken,  NJ 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  29, 
1987  and  before  August  6, 1988. 

TA-W-20.  870:  M&D  Coat  Co..  Hoboken. 
NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  27. 
1987. 

TA-W-20,  874;  PVS  Chemicals.  Inc., 
Copley,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  3, 
1987. 

TA-W-20.  Universal  Optical  Co.,  Beta 
Optical  Co.,  Inc.,  North  Attleboro. 
MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  5. 
1987. 

TA-W-20,  898:  Country  Counsin's 
Shoes,  Mocanaqua,  PA 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
injection  molded  fabric  footwear 
separated  on  or  after  August  12, 1987. 

TA-W-20,  922;  Larance  Engineering  Co.. 
Headquarted  in  Wichita  Falls,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  May  1, 1988. 

TA-W-20.  922A:  Larance  Engineering 
Co.,  at  Various  Locations  oj  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  May  1, 1988. 
TA-W-20,  922B;  Larance  Engineering 
Co.,  at  Various  Locations  ofAR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  May  1. 1988. 
TA-W-20,  922C;  Larance  Engineering 
Co.,  at  Various  Locations  of  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  May  1, 1988. 

TA-W-20,  859;  Maiorisi  Marketing. 
Secaucus.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  25, 
1987. 

TA-W-20.  842;  Bennett  Petroleum  Corp., 
Denver,  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20,  842A:  Bennett  Petroleum 
Corp.,  Reno.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-20,  858;  The  Juvenile  Shoe 

Corporation  of  America,  Plant  «5, 
Carthage,  MO 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1. 1988. 

TA-W-20,  858A;  The  Juvenile  Shoe 
Corporation  of  America,  Plant  #4, 
Aurora.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1. 1988. 

TA-W-20,  858B:  The  Juvenile  Shoe 
Corporation  of  America,  Plant  *f4, 
Aurora,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  27, 
1987. 

TA-W-20,  854;  A.O.  Smith  Electric 
Product,  Union  City,  IN  (Formerly 
Westinghouse  Elecric  Corp) 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  28, 
1988. 

TA-W-20.  937;  Core  Service,  Inc.. 
Corpus  Christi,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20.  938;  Core  Services.  Inc.. 
Victoria,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20.  939:  Co:e  Service,  Inc.. 
Hebbronville.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20.  940;  Core  Service.  Inc., 
Carrizo  Spring,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20.  941;  Core  Service.  Inc..  San 
Antonio.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20.  941;  Core  Service.  Inc., 
Hnuston.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20.  793:  Dixie  Manufacturing 
Co..  Columbia,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15. 
1987. 

TA-W-20.  856:  Blue  Ridge  Shirt  Co.. 
Fayetteville.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15. 
1987. 

TA-W-20,  860;  Mammoth  Cave 
Garment  Co.,  Cave  City,  TN 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15, 
1987. 

TA-W-20.  932;  National  Stores.  Div.  of 
Washington  Industries,  Scotsville, 
KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15. 
1988. 

TA-W-20,  968;  Washington 

Manufacturing  Co.,  Nashville,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15, 
1988. 

TA-W-20,  972;  Dee  Cee  Apparel  Inc., 
Hohenwald,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  IS. 
1988. 

TA-W-20.  973;  Elkton  Apparel  Co.. 
Elkton.  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15, 
1987. 

TA-  W-20,  974;  Haywood  Male.  Inc., 
Franklin,  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15, 
1987. 

TA-W-20,  975;  Haywood  Male,  Inc., 
Gamaliel,  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15, 
1987. 

TA-W-20.  976;  Haywood  Male.  Inc., 
Red  Boiling  Springs.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15, 
1987. 

TA-W-20.  977;  Heavy  Duty 

Manufacturing  Co..  Gainsboro.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  15. 
1987. 

I  hereby  certify  that  the 
aforementioned  determination  were 
issued  during  the  period  October  3, 
1988— October  7. 1988  and  October  11, 
1988 — October  21, 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
V/ashington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

Dated:  October  25, 1988. 

[FR  Doc.  88-25645  Filed  11-4-88;  8:45  am] 

BILUNO  COOE  4510-30-M 


[TA-W-20, 7341 

JM  Apparel  Companies,  Inc.,  Norwich, 
CT;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  September  22, 
1988  the  petitioners  requested 
administrative  reconsideration  on  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  August  23, 1988  and  published  in  the 
Federal  Register  on  September  7, 1988 
(53  FR  34596). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  state  that  JM  Apparel 
exported  production  from  the  Norwich 
facility  after  its  purchase  in  June,  1987 
from  the  Jones  Apparel  Group.  It  also 
claimed  that  the  customers  responses 
were  not  accurate. 

Workers  at  the  Norwich  facility  were 
employed  by  two  different  firms  during 
the  one  year  period  prior  to  the  June  2. 
1988  date  of  the  petition.  The  subject 
firm,  JM  Apparel,  was  in  business  for 
only  11  months  during  this  period 
ceasing  all  operations  on  May  13,  1988. 
JM  Apparel  is  not  an  affiliate  or  in  any 
way  related  to  the  Jones  Apparel  Group. 

Investigation  findings  show  that  the 
worker  petition  did  not  meet  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  of  1974.  The  Department's 
surveyed  the  major  customers  of  JM 
Apparel  for  their  domestic  and  foreign 
purchases  of  women's  sportswear  in  the 
first  six  months  period  of  1988  compared 
to  the  same  period  in  1987.  Respondents 
to  the  survey  showed  that  they  did  not 
increased  their  foreign  purchases. 

Investigation  findings  also  show  that 
on  June  23, 1987  two  lines  of  women's 
sportswear  were  sold  to  JM  Apparel  by 
the  Jones  Apparel  Group.  After  the  sale, 
the  Jones  Apparel  Group  immediately 
moved  the  remaining  lines  from  the 
Norwich  facility  to  other  domestic 
contractors.  A  corporate  sale  and 
transfer  of  production  to  other  domestic 
contractors  would  not  form  a  basis  for  a 
worker  group  certification. 

The  findings  also  show  that  JM 
Apparel  was  a  manufacturer.  JM 


Apparel  purchased  and  cut  fabric  and 
shipped  the  material  out  to  domestic 
and  foreign  contractors  for  sewing. 
Sewing  operations  were  not  performed 
at  Norwich  except  for  samples.  All 
cutting  not  performed  at  Norwich  went 
to  domestic  contractors.  According  to 
company  officials  the  impact  of  imports 
on  worker  separations  was  negligible. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  19th  day  of 
October  1988. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  UIS. 

(FR  Doc.  88-25648  Filed  11-4-88:  8:45  am] 

DIIXING  COOE  4S1»-30-M 


[TA-W-21,0181 

Mulberry  Circle  Fashions,  Perth 
Amboy,  NJ;  Termination  of 
Investigation 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  as 
amended  by  Pub.  L.  100-418.  the 
Department  of  Labor  herein  presents  the 
results  of  an  investigation  regarding 
certification  of  eligiblity  to  apply  for 
worker  adjustment  assistance. 

The  investigation  was  initiated  in 
response  to  a  petition  received  on 
September  19. 1986  by  the  International 
Ladies'  Garment  Workers'  Union  on 
behalf  of  workers  at  Mulberry  Circle 
Fashions  in  Perth  Amboy,  New  Jersey. 
The  workers  at  Mulberry  Circle 
Fashions  produced  sportswear. 

Numerous  attempts  were  made  to 
contact  an  official  of  Mulberry  Circle 
Fashions  in  order  to  obtain  the 
necessary  data  to  determine  whether  the 
petitioning  group  of  workers  meet  the 
eligibility  requirements  of  the  Trade  Act 
of  1974.  The  subject  firm  is  closed  and. 
since  the  Department  of  Labor  has  been 
unable  to  reach  a  former  official  of  the 
firm,  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  17th  day  of 
October  1988. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  88-25649  Filed  11-4-88;  8:45  am] 

BILLINQ  COOE  4S10-30-M 


[TA-W-20,927  and  TA-W-20,»28] 

Ray  Hollfleld  and  Associates, 
Oklahoma  City,  OK  and  Irving,  TX; 
Termination  of  Investigations 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  investigations  were  initiated 
on  September  6, 1988  in  response  to 
worker  petitions  which  were  filed  on 
behalf  of  workers  and  former  workers  at 
Ray  Holifield  and  Associates,  Oklahoma 
City,  Oklahoma  (TA-W-20,927)  and 
Irving,  Texas  (TA-W-20,928). 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (OTCA)  do 
not  apply  to  workers  who  were  eligible 
to  be  certified  for  benefits  under  the 
Trade  Act  prior  to  the  implementation  of 
the  retroactive  provisions. 

No  layoffs  occurred  in  either  facility 
since  August  1, 1987,  one  year  prior  to 
the  date  of  the  petitions,  which  was 
August  1, 1988,  and  the  earliest  possible 
impact  date.  Consequently,  further 
investigations  have  been  terminated. 

Signed  at  Washington.  DC,  this  25th  day  of 
October  1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  88-25651  Filed  11-4-88;  8:45  am] 

BILUNQ  CODE  4S1&-30-M 

[TA-W-20,930] 

Rig  Supply  ,  Inc.,  Houston,  TX; 
Termination  of  Investigations 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  6, 1988  in 
response  to  worker  petition  which  was 
filed  on  behalf  of  workers  at  Rig  Supply, 
Incorporated.  Houston,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  26th  day  of 
October  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  88-25650  Filed  11-4-88:  8:45  am] 
BILLING  CODE  4S10-30-M 

I TA-W- 19,407-9) 

Schaper  Manufacturing  Co.,  Lakeviile, 
Minnesota  Plant,  Lakeviile,  Minnesota 
Distribution  Center  Plymouth,  MN; 
Negative  Determination  on  Remand 

Pursuant  to  to  the  U.S.  Court  of 
International  Trade  remand,  dated 
August  26, 1988,  in  Former  Employees  of 
Tyco  Toys,  Inc.,  v.  Secretary  of  Labor 
(USCIT  87-09-00945).  the  Department 


makes  the  following  negative 
determination  on  remand. 

This  matter  was  remanded  to  the 
Secretary  to  seek  relevant  information 
from  Tyco  Toys  and  to  perform  a 
customer  survey,  if  possible. 

Workers  at  Schaper  Manufacturing 
produced  accessories  for  the  Stompers 
toy,  games  and  Cosom  sport  toys. 
Schaper  Manufacturing  also  imported 
the  Stompers  toy.  The  Department 
denied  the  Schaper  workers  initially  on 
May  13, 1987.  This  decision  was 
published  in  the  Federal  Register  on 
May  27, 1987  (52  FR  19784).  The 
Department  dismissed  an  application  for 
administrative  reconsideration  on  July 
14, 1987  since  it  did  not  present  evidence 
that  the  Department  erred  or  new  facts 
of  a  substantive  nature  bearing  on  the 
determination.  This  dismissal  was 
published  in  the  Federal  Register  on  July 
28, 1987  (52  FR  28206). 

Investigation  findings  show  that  the 
Stompers  toy  was  always  imported  and 
never  produced  at  Lakeviile.  Schaper 
produced  the  accessories  which 
accounted  for  only  a  small  part  of  the 
Stompers  toy  sales.  In  September  1986 
Schaper's  Manufacturing  was  sold  to  a 
domestic  firm — Tyco  Toys. 

Investigation  findings  on  remand 
show  that  after  the  Schaper  purchase, 
Tyco  Toys  continued  to  sell  the 
imported  Stompers  toy  but  did  not 
include  the  accessories.  Other 
investigation  findings  show  that  Tyco 
did  not  outsource  the  accessory 
production  to  foreign  sources  but 
permitted  that  line  of  production  to 
cease.  With  respect  to  the  Cosom  sport 
toys,  Tyco  contracted  this  production  to 
other  domestic  manufacturers.  The 
games  part  of  the  business  was  sold  to 
another  domestic  manufacturer. 

On  remand  the  Department  conducted 
a  customer  survey.  The  respondents 
indicated  that  they  did  not  import 
accessories  for  the  Stompers  toy  in  1985 
or  in  1986. 

Conclusion 

After  reconsideration  on  remand,  I 
reaffirm  the  original  denial  of  eligibility 
to  apply  for  adjustment  assistance  to 
workers  of  Schaper  Manufacturing 
Company,  Lakeviile  and  Plymouth, 
Minnesota. 

Signed  at  Washington.  DC,  October  25. 
1988. 
Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

(FR  Doc.  88-25643  Filed  11-4-88;  8:45  am] 
BILUNQ  COOE  4Sia-30-M 
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Federal-State  Unemployment 
Compensation  Program;  Certifications 
Under  ttie  Federal  Unemployment  Tax 
Act  for  1968 

On  October  31, 1988.  the  Secretary  of 
Labor  signed  the  annual  certifications 
under  the  Federal  Unemployment  Tax 
Act.  26  U.S.C.  3301  et  seq..  thereby 
enabling  employers  who  make 
contributions  to  State  unemployment 
funds  to  obtain  certain  credits  against 
their  liability  for  the  Federal 
unemployment  tax.  By  letter  of  the  same 
date  the  certifications  were  transmitted 
to  the  Secretary  of  the  Treasury.  The 
letter  and  the  certifications  are  printed 
below. 

Dated;  October  31, 1988. 
Roberts  T.  foDes, 

Assistant  Secretary  of  Labor 

VS.  Department  of  Labor, 

Secretary  of  Labor.  wSahington,  D.C. 

October  31, 1983.  /  / 

The  Honorable  NicliolasF.  Brady, 
Secretary  of  the  Treasury,  Washington,  DC 
20220 

Dear  Mr.  Secretary; 

Transmitted  he;wr1th  are  an  original  and 
one  copy  of  the  qfertifiCations  of  the  States 
and  their  unemployment  compensation  laws 
for  the  12-raonlh  period  ending  October  31, 
1988.  One  is  required  with  respect  to  normal 
Federal  unemployment  tax  credit  by  Section 
33G4  of  the  Internal  Revenue  Code  of  1986, 
and  the  other  is  required  with  respect  to 
additional  tax  credit  by  section  3303  of  the 
Code. 

The  certification  pursuant  to  Section  3303 
omits  Puerto  Rico  because  the  unemployment 
compensation  law  of  this  jurisdiction 
contains  no  experience  rating  provisions  and 
permits  no  reduced  rates  of  contributions. 

Please  note  that  the  State  of  Minnesota  and 
its  unemployment  compensation  law  is  not 
included  m  the  two  certifications  because 
conformity  proceedings  have  been 
commenced  to  determine  if  the  law  of 
Minnesota  contains  provisions  consistent 
with  those  required  for  State  unemployment 
compensation  laws  by  Section  3304(a)  of  the 
Internal  Revenue  Code  of  1988. 1  urn, 
therefore,  constrained  to  omit  this  State  and 
its  law  from  the  present  certifications. 
However,  omitting  this  State  from  the 
certifications  does  not  constitute  a  present 
withholding  of  the  certifications  with  respect 
to  that  Slate  because  my  decision  has  not  yet 
been  made.  1  will  let  you  know  when  the 
proceedings  with  Minnesota  have  been 
completed. 

Sincerely, 
.^nn  McLaughlin. 

Certification  of  States  to  the  Secretary  of  the 
Treasury  Pursuant  to  Section  3304  of  the 
Internal  Revenue  Code  of  1986 

In  acrnrdance  with  the  provisions  uf 


section  3304(c)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  3304(c)l,  I  hereby  certify  the 
followmg  named  States  to  the  Secretary  of 
the  Treasury  for  the  12-month  period  ending 
on  October  31, 1988,  in  regard  to  the 
unemployment  compensation  laws  of  those 
States  which  heretofore  have  been  approved 
under  the  Federal  Unemployment  Tax  Act 

Alabama,  Alaska.  Arizona,  Arkansas. 
California.  Colorado.  Connecticut,  Delaware. 
District  of  Columbia.  Florida. 

Georgia,  Hawaii,  Idaho,  Illinois,  Indiana. 
Iowa,  Kansas.  Kentucky,  Louisiana,  Maine. 

Maryland,  Massachusetts,  Michigan. 
Mississippi,  Missouri,  Montana,  Nebraska. 
Nevada,  New  Hampshire,  New  Jersey,  New 
Mexico,  New  York.  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma. 

Oregon,  Pennsylvania.  Puerto  Rico.  Rhode 
Island,  South  Carolina.  South  Dakota, 
Tennessee,  Texas,  Utah,  Vermont,  Virginia. 
Virgin  Islands,  Washington.  West  Virginia. 
Wisconsin,  Wyoming. 

This  certification  is  for  the  maximum 
normal  credit  allowable  under  section  3302(a) 
of  the  Code. 

Signed  at  Washington,  DC  on  October  31, 
198a 

Ann  McLaughlin. 
Secretary  of  Labor. 

Certification  of  State  Unemployment 
Compensation  Latvs  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3303(b)(1)  of  the  Internal  Revenue  Code 
of  1986 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  Section  3303(b)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C 
3303(b)(1)),  I  hereby  certify  the 
unemployment  compensation  laws  of  the 
following  named  States,  which  heretofore 
have  been  certified  pursuant  to  paragraph  (3) 
of  Section  3303(b)  of  the  Code,  to  the 
Secretary  of  the  Treasury  for  the  12-month 
period  ending  on  October  31, 1988. 
Alabama  Nebraska 

Alaska  Nevada 

Arizona  New  Hampshire 

Arkansas  New  Jersey 

California  New  Mexico 

Colorado  New  York 

Connecticut  North  Carohna 

Delaware  North  Dakota 

District  of  Columbia  Ohio 

Florida  Oklahoma 

Georgia  Oretjon 

Hawaii  Pennsylvania 

Idaho  Rhode  Island 

Illinois  South  Carolina 

Indiana  South  Dakota 

Iowa  Tennessee 

Kansas  Texas 

Kentucky  Utah 

Louisiana  Vermont 

Mdine  Virginia 

Maryland  Virgin  Islands 

MassachuspUs  Washington 

Michigan  West  Virginia 

Mississippi  Wisconsin 

Missouri  Wyoming 

Montana 

This  certification  is  for  the  maximum 
additional  credit  allowable  under  section 
3302(b)  of  the  Code. 


Signed  at  Washingtoa  DC  on  October  31. 
1988. 

Ann  McLauglilin, 
Secretary  of  Labor. 
(FR  Doc.  88-25686  Filed  11-4-88;  a45  am] 

mUJNG  CODE  4$10-30-M 


Labor  Surplus  Area  Classlficattons 
Under  Executive  Orders  12073  And 
10582;  Addition  to  ttie  List  of  Labor 
Surplus  Areas 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 

DATE:  The  addition  to  the  list  of  labor 
surplus  areas  is  effective  November  1, 
1988. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  an  addition  to  the  list  of 
labor  surplus  areas. 

FOR  FURTHER  INFORMATKH*  CONTACT: 

William  J.  McGarrity,  Labor  Economist. 
Employment  and  Training 
Administration,  200  Constitution 
Avenue.  NW.,  Room  N4470,  Attention; 
TEESS,  Washington.  DC  20210. 
Telephone;  202-535-0185. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  us 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  Part  20  (48  CFR  Part  20)  in 
order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  prtxiuce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  Part  25  (48  CFR 
Part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  Part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 


The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
I,abor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  Hst  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  of 
October  6. 1988.  (53  FR  39367). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Elxecutive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Elxecutive  Order 
10582. 

The  area  described  below  has  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  a  labor  surplus  area  pursuant 
to  20  CFR  654.5(b)  (48  FR  15615  April  12, 
1983)  and  is  effective  November  1, 1988. 

The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 

Signed  at  Washington,  DC  on  October  20, 
198a 

Roberts  T.  (ones. 

Assistant  Secretary  of  Labor. 

Addition  to  the  Annual  List  of  Labor 
Surplus  Areas. 

(November  1, 1988) 


Labor  surplus  area 

QvH  (unsttiction  included 

Georgia: 
Fannin  County 

Fannin  County 

[FR  Doc  88-25644  Filed  11-4-88;  8:45  am] 

BILUMG  COOC  4St»-30-M 

Mine  Safety  artd  Health  Administration 

(Docket  No.  M-88-11-M] 

Anvil  Mining  Inc.,  JV;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Anvil  Mining  Inc..  JV,  P.O.  Box  1369, 
Nome,  Alaska  99762  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
56.9003  (mobile  equipment  brakes)  to  its 
Anvil  Mine  (LD.  No.  50-01452)  located  in 
Seward  Peninsula,  Alaska.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  powered  mobile 
equipment  be  provided  with  adequate 
brakes. 

2.  F*etitioner  operates  a  Caterpillar 
631B  to  haul  coarse  taihngs  away  from 
the  screening  plant  and  Terex  scrapers 
to  haul  fine  supersaturated  tailings  from 
the  plant  and  raw  materials  to  the  plant 
for  sizing  and  segregation.  The  scrapers 
operate  75%  of  the  time  in  wet,  soft,  and 
muddy  conditions.  The  materials  are 
deleterious  in  nature  and  become 
unstable  and  unsupportive  when  wet 
and  worked. 

3.  Due  to  continuous  operation  of  the 
equipment  under  these  types  of 
conditions,  application  of  the  standard 
would  result  in  a  diminution  of  safety. 

4.  As  an  alternate  method,  petitioner 
proposes  that  operators  would  travel 
with  the  scraper  bowl  slightly  above  the 
ground  surface  and  have  one  hand 
ready  to  drop  the  scraper  bowl  to  the 
ground  at  all  times  in  the  case  of 
deceleration  on  a  grade  or  in  the  case  of 
an  emergency  stop. 

5.  Petitioner  states  that  the  proposed 
alterr.ete  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  267,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  7, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  October  31, 1988. 
Patrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-25646  Filed  11-4-88;  a45  am) 
BItXING  COOC  4S1&-43-il 


KATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  88-941 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Ufe  Sciences 
Sulx:ommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordar.ce  w^ith  the 
Federal  Advisory  Committee  Act,  Pub. 


BEST  COPY  AVAILABLE 


L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee, 
Life  Sciences  Subcommittee. 

DATE  AND  TIME:  November  22, 198a  8:30 
a.m.  to  5  p.m.,  November  23, 1988,  8:30 
a.m.  to  2  p.m. 

address:  Holiday  Inn  Capitol.  550  C 
Street  SW.,  Washington.  DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Ronald  White,  Code  EB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1470). 

SUPPLEMENT ARY  MFORMATIOW:  Tlie 
Space  Science  and  Applications 
Advisory  Committee  consults  v\ith  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long  range  plans  for,  and  work  in 
progress  on,  and  accomplishments  of 
NASA's  Space  Sciences  and 
Applications  programs.  The  Life  Science 
Subcommittee  provides  advise  to  the 
Life  Sciences  Division  concerning  all  of 
its  programs  in  the  space  life  sciences. 
The  Subcommittee  will  meet  to  develop 
a  science  strategy  for  the  Life  Sciences 
Division  by  assessing  the  science  plans 
and  by  helping  to  integrate  them  into  a 
cohesive  Division  plan.  The 
Subcommitee  is  chaired  by  Dr.  Francis  J. 
Haddy  and  is  composed  of  17  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  capacity  of  the  room 
(approximately  45  including 
Subcommittee  members). 
Type  of  Meeting:  Open. 

Agenda 

Tuesday,  November  22 

8;30  a.m. — Introduction  and 
Chairman's  Remarks. 

9  a.m. — NASA  Advisory  System  and 
Office  of  Space  Science  and 
Applications  (OSSA)  Status. 

10:30  a.m. — Life  Sciences  0\'erview. 

1  p.m. — Space  Medicine  and  Biology 
Overview. 

2:30  p.m.— Biological  Systems 
Research  Overview. 

3:45  p.m. — Space  Flight  Program 
Projecture,  Structure  and  Process. 

5  p.m. — Adjourn. 

Wednesday,  November  23 

8:30  a.m. — Space  Station  Planning 
Overview. 

9:30  a.m. — Robbins  Committee 
Recommendations. 

10:45  a.m. — Life  Sciences  Initiative 
and  Strategy. 

1  p.m. — Development  of  Committee 
Strategy. 
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2  p.m. — Adjourn. 
November  1, 1988. 
Ann  Bradley, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration. 

(FR  Doc.  88-25669  Filed  11-4-88;  8:45  am) 

WLLING  CODE  7S10-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-259,  50-260,  50-296] 

Tennessee  Valley  Authority; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact; 
Correction 

53  FR  40979  published  on  October  19. 
1988,  contained  an  "Environmental 
Assessment  and  Finding  of  No 
Significant  Impact"  related  to  Browns 
Ferry,  Units  1,  2,  and  3.  In  the  section  of 
"Finding  of  No  Significant  Impact." 
paragraph  3,  line  3,  the  date  of  the 
exemption  request  should  have  read:" 
*  *  *  January  31, 1986  as  revised  by 
letters  dated  November  21, 1988.  May 
26, 1987.  September  14, 1987,  and  April  4, 
1988,  *  •  •  " 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  C  Black, 

Assistant  Director,  TVA  Projects  Division, 
Office  of  Special  Projects. 
fFR  Doc.  88-25678  Filed  11-4-88;  8:45  am] 

BLLIMG  CODE  7S9O-01-4I 


[Docket  No.  50-458] 

Gulf  States  Utilities  Co.;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47.  issued  to  Gulf  States  Utilities 
Company  (the  licensee),  for  operation  of 
the  River  Bend  Station,  Unit  1,  located  in 
West  Feliciana  Parish,  Louisiana. 

The  proposed  amendment  would 
change  the  Technical  Specifications  (TS) 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  87-09, 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements."  The  general 
requirements  in  TS  3.0.4,  applicable  to 
each  Limiting  Condition  for  Operation 
(LCO)  within  Section  3.0,  would  be 
changed  to  allow  operational  condition 


changes  without  meeting  the  LCO 
requirements  provided  the  remedial 
actions  in  the  associated  action 
statements  do  not  require  reactor 
shutdown  if  the  Loc  is  not  met  in  a 
specified  time.  For  those  TS  which 
presently  have  an  exception  to  TS  3.0.4, 
the  exception  would  be  deleted  because 
the  change  in  TS  3.0.4  would  achieve  the 
same  effect  by  itself  For  applicable  TS 
which  do  not  presently  have  an 
exception  to  TS  3.0.4,  the  change  in  TS 
3.0.4  provides  increased  operational 
flexibility.  TS  4.0.3  would  be  changed  to 
allow  up  to  24  hours  additional  time  to 
run  missed  surveillance  tests.  TS  4.0.4 
would  be  changed  to  clarify  that  it  does 
not  prevent  ch.inging  operational 
conditions  to  comply  with  action 
requirements.  The  Bases  for  TS  3.0  and 
4.0  would  be  changed  to  reflect  the 
changes  in  the  TS. 

Prior  to  issuance  of  the  license 
amendment,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act)  and  the  Commission's  regulations. 

By  December  7, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  a 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  referrence  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  li.st  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  became 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missiouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  Jose  A. 
Calvo:  Petitioner's  name  and  telephone 
number,  date  Petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  Troy  B.  Conner,  Jr.,  Esq..  Conner 
and  Wetterhahn,  1747  Pennsylvania 


Avenue.  NW..  Washington,  DC  20006. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Sa.'ety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)  through  (v)  and 
2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  30. 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street,  NW.,  Washington, 
DC  and  at  the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Roci(vilIe,  Maryland,  this  31st  day 
of  October  198a 

For  the  Nuclear  Regulatory  Commission. 
David  L  Wigginton. 
Acting  Director,  Project  Directorate-FV, 
Division  of  Reactor  Projects-Ill,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-25679  Filed  11-4-88;  8:45  am] 
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[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corp.  (Nine 
Mile  Point  Nuclear  Station  Unit  No.  1); 
Exemption 

I 

Niagara  Mohawk  Power  Corporation 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-63,  which 
authorizes  operation  of  the  Nine  Mile 
Point  Nuclear  Station  Unit  No.  1  (NMP-1 
or  the  facility).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Oswego 
County,  New  York. 

II 

By  letter  dated  September  14, 1988,  the 
licensee  requested  an  exemption  from 


the  requirements  of  10  CFR  50.62(c)(4), 
which  establishes  the  minimum  injection 
r.ow  rate  and  the  boron  concentration 
for  the  standby  liquid  control  system, 
(SCLCS). 

Specifically,  10  CFR  50.62(c)(4) 
requires  that  each  boiling  water  reactor 
must  have  an  SLCS  with  a  minimum 
flow  capacity  and  boron  content 
equivalent  in  control  capacity  to  88 
gallons  per  minute  (gpm)  of  13  weight 
percent  sodium  pentaborate  solution. 
The  licensee  requests  an  exemption 
from  this  requirement  to  permit  use  of 
an  equivalency  formula  considering 
sodium  pentaborate  concentration, 
pump  flow  rate,  boron  enrichment  and 
the  requirements  for  the  liquid  poison 
system  which  performs  the  function  of 
the  SLCS. 

The  requirement  established  by  the 
regulation  was  intended  to  provide  for 
prompt  injection  of  negative  reactivity 
into  a  boiling  water  reactor  pressure 
vessel  in  the  event  of  an  anticipated 
transient  without  scram  (ATWS)  event. 
The  reactor  vessel  size  used  to  establish 
the  required  flow  rate  of  88  gpm  and  the 
sodium  pentaborate  concentration  of  13 
weight  percent  was  the  large  251-inch 
diameter  vessel  used  in  the  BWR/5  and 
BWR/6  designs.  The  NMP-1  reactor  has 
a  much  smaller,  213-inch  diameter, 
vessel.  For  the  NMP-1  reactor,  a  lesser 
rate  of  injection  of  sodium  pentaborate 
and/or  a  smaller  concentration  will 
provide  adequate  shutdown  margin  in 
an  ATWS  event  equivalent  to  that 
called  for  by  the  regulation  for  the  larger 
251-inch  diameter  boiling  water  reactor 
vessel.  Refer  to  Generic  Letter  85-03, 
"Clarification  of  Equivalent  Control 
Capacity  for  Standby  Liquid  Control 
Systems,"  January  28. 1985. 

Ill 

The  purpose  of  the  rule  is  to  reduce 
the  risk  from  ATWS  events  by  ensuring 
adequate  shutdown  margin.  In  this  case, 
the  injection  fiow  rate,  increased 
enrichment,  and  boron  concentration 
will  provide  the  equivalent  level  of 
control  capacity  for  the  s.^iblier  NMP-1 
reactor  pressure  vessel  as  that  called  for 
by  ATWS  rule  based  on  larger  reactor 
pressure  vessels.  Requiring  NMP-1  to 
provide  the  flow  rate-boron 
concentration  capacity  specified  by  the 
rule  would  not,  in  these  particular 
circumstances,  serve  the  underlying 
purpose  of  the  rule.  Thus,  the 
Commission's  staff  finds  that  there  are 
special  circumstances  in  this  case  which 
satisfy  the  standards  of  10  CFR 
50.12(a)(2)(ii).  As  set  forth  in  the  safety 
evaluation  for  Amendment  No.  101, 
issued  concurrently  with  this 
Exemption. 


rv 

The  licensee  provided  a  determination 
that  special  circumstances  exist  under 
10  CFR  50.12(a).  As  discussed  above,  the 
underlying  purpose  of  the  requirements 
of  paragraph  (c)(4)  of  10  CFR  50.62  is  to 
ensure  adequate  shutdown  margin  in  an 
ATWS  event.  The  underlying  purpose  is 
achieved  and  served  by  using  the 
equivalency  formula  discussed  in  the 
licensee's  application  for  a  Technical 
Specification  amendment  concerning  the 
liquid  poison  system  datad  March  7, 
1988. 

Accordingly,  the  Commission  has 
dotermLned  that  pursuant  to  10  CFR 
50.12(a),  the  Exemption,  as  described  in 
Section  III,  is  authorized  by  law  and  will 
not  present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
common  defense  and  security,  and 
special  circumstances  are  present  for 
the  Exemption,  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purposes  of  10 
CFR  50.62(c)(4).  Therefore,  the 
Commission  hereby  grants  the 
Exemption  from  paragraph  (c)(4)  of  10 
CFR  50.62  to  allow  the  consideration  of 
the  smaller  vessel  size  in  determining 
the  equivalent  control  capacity  of  13 
weight  percent  sodium  pentaborate  at  86 
gpm  for  the  liquid  poison  system  at 
NMP-1. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  43297). 

This  Exemption  is  effective  upon  issuance. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  October  198a 

For  the  Nuclear  Regulatory  Commission. 
Gus  C.  Lainas, 

Acting  Director,  Division  of  Reactor  Projects 
I/II,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  88-25680  Filed  11-4-88:  8;45  araj 
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(Docket  No.  50-410] 

Niagara  Mohawk  Power  Corp.  (Nine 
Mile  Point  Nuclear  Station,  Station  Unit 
No.  2);  Exemption 

I 

Niagara  Mohawk  Power  Corporation 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-69,  which 
authorizes  operation  of  the  Nine  Mile 
Point  Nuclear  Station  Unit  2  (NMP-2  or 
the  facility).  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations,  and  orders  of  the  . 
Commission  now  or  hereafter  in  effect 
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The  facility  is  a  boiling  watej  reactor 
at  the  licensee's  site  in  Oswego  County, 
New  York. 
II 

10  CFR  50.71(e)(3)(i)  requires,  in  part, 
that  licensees  submit  a  revision  of  the 
Final  Safety  Analysis  Report  (FSAR) 
containing  those  original  pages  that  are 
still  applicable  plus  new  replacement 
pages  within  24  months  of  July  22, 1980 
or  the  date  of  issuance  of  the  operating 
license,  whichever  is  later,  and  this 
revision  shall  bring  the  FSAR  up  to  date 
as  of  a  maximum  of  6  months  prior  to 
the  date  of  filing  the  revision.  This 
regulation  would  have  required 
submittal  of  the  revised  FSAR  by 
October  31, 1988. 

ni 

By  letter  dated  September  16, 1988,  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR  50.71(e). 
Specifically,  the  licensee  requested  that 
it  be  permitted  (1)  to  delay  the  submittal 
of  the  revised  FSAR  from  the  required 
date  of  no  later  than  October  31, 1988  to 
no  later  than  April  30, 1989;  (2)  to  update 
the  FSAR  to  April  30. 1988,  up  to  a  full 
year  prior  to  the  revised  submittal  date, 
and  (3)  to  submit  revised  pages  only  and 
not  resubmit  the  original  pages. 

Pursuant  to  10  CFR  50.12,  "The 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  (10 
CFR  Part  50),  which  are  *  *  * 
Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security."  Further, 
§  50.12(a)(2)  provides  inter  alia. 

The  Commission  will  not  consider  granting 
an  exemption  unless  special  cricumstances 
are  present.  Special  circumstances  are 
present  whenever  *  *  *  (ii)  Application  of 
the  regulation  in  the  particular  circumstances 
would  not  serve  the  underlying  propose  of  the 
rule  or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule:  or  (iii) 
Compliance  would  result  in  an  undue 
hardship  or  other  costs  that  are  significantly 
in  excess  of  those  contemplated  when  the 
regulation  was  adopted,  or  that  are 
significantly  in  excess  of  those  incurred  by 
others  similarly  situated,  or  *  *  *  (v)  The 
exemption  would  provide  only  temporary 
relief  from  the  applicable  regulation  and  the 
licensee  has  made  good  faith  efforts  to 
comply  with  the  regulation. 

IV 

The  requested  exemption  is 
administrative  and  would  not  affect 
plant  equipment,  operations  or 
procedures.  Moreover,  in  response  to  an 
NRC  request  the  licensee  provided  an 
additional  FSAR  update  in  May  1987, 
seven  months  after  the  operation  license 


was  issued,  to  incorporate  a  large 
volume  of  commitments  made  by  letter 
subsequent  to  Amendment  No.  27  and  to 
reflect  changes  resulting  from  the 
replacement  of  main  steam  isolation 
valves.  Thus,  some  of  the  changes  that 
would  have  been  required  to  be  in  the 
update  to  be  submitted  within  24  months 
after  issuance  of  the  operating  license 
have  already  been  incorporated. 

The  FSAR  update  will  be  up  to  date  as 
of  April  30, 1988  which  is  the  date  six 
months  prior  to  the  original  required 
date  of  October  31, 1988.  Therefore,  this 
date  will  be  unaffected  by  the  later 
submittal.  Furthermore,  the  licensee  has 
stated  that  the  next  revision  would  be 
filed  within  12  months  of  the  original 
date  for  submittal  (i.e..  October  31. 1989) 
so  future  submittal  dates  would  remain 
unaffected. 

The  extension  of  time  for  the 
submittal  is  needed  because  of  the 
unusually  large  size  of  the  FSAR  for 
NMP-2.  the  large  volume  of  changes  that 
need  to  be  processed  for  this  initial 
update,  and  the  unexpected  delays  in 
the  power  ascension  program  The 
licensee  estimates  that  over  55,000 
person  hours  of  effort  will  be  required  to 
complete  the  process  in  which  about  80 
individuals  are  involved.  In  addition,  the 
licensee  has  assigned  persons  familiar 
with  the  plant  to  review  the  changes, 
therefore,  the  nimiber  of  people 
available  to  perform  this  function  is 
limited.  In  addition,  the  licensee  has 
indicated  in  discussions  with  the  staff 
that  it  will  be  exploring  ways  to 
streamline  the  FSAR  update  process  for 
future  updates.  Therefore,  the 
Commission  has  determined  that  the 
licensee  has  made  a  good  faith  effort  to 
comply  with  the  regulation  but,  because 
of  the  unexpected  complexity  of  the  task 
and  the  delays  in  the  power  ascension 
program,  will  be  unable  to  complete  the 
effort  by  the  required  date  of  October 
31, 1988.  Therefore  special 
circumstances  exist  that  warrant  a 
temporary  delay  in  the  submittal  of  the 
undated  FSAR. 

Because  of  the  large  size  of  the  FSAR 
for  NMP-2  (35  volumes  vs.  2  volumes  for 
Unit  1),  reprinting  and  shipping  complete 
sets  of  the  FSAR  would  result  in  costs 
that  are  significantly  in  excess  of  what 
was  typically  incurred  for  other  plants 
when  updating  the  FSAR.  The  licensee 
has  stated  that  a  complete,  new  set  of 
updated  FSARs  would  cost  $150,000. 
whereas  the  proposed  alternative  (i.e., 
replacement  pages)  would  cost  only 
$66,000.  As  a  comparison  the  most 
recent  update  for  Nine  Mile  Point  Unit  1 
cost  approximately  $10,000  to  produce. 

The  purpose  of  having  the  licensee 
submit  a  complete  copy  of  the  FSAR 


with  original  pages  was  to  ensure  that 
the  NRC  had  an  updated  copy  of  the 
FSAR  from  licensees  that  had  not 
updated  the  FSAR  in  some  time.  The 
original  NMP-2  FSAR  was  submitted  in 
April  1983  and  has  been  updated  28 
times  since  then.  Each  time  replacement 
pages  were  submitted  to  the 
Commission.  In  addition,  the  licensee 
will  be  requested  to  submit  a  list  which 
identifies  the  current  page  of  the  FSAR 
following  page  replacement  as  is 
required  when  FSARs  are  updated  using 
the  replacement  page  method.  This  has 
already  been  the  licensee's  practice  in 
recent  FSAR  amendments.  As  these  lists 
will  identify  the  current  effective  pages 
in  the  FSAR,  and  the  Commission 
already  has  a  copy  of  the  unaffected 
pages  of  the  FSAR,  resubmital  of  the 
unaffected  pages  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  Therefore,  special  circimistances 
exist  that  warrant  the  granting  of  an 
exemption  to  allow  the  initial  FSAR 
update  to  be  accomplished  by  the 
replacement  page  method. 

V 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that  (1)  an  exemption  as  described  in 
Section  III.  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security  and 
(2)  in  this  case,  special  circumstances 
are  present  as  described  in  Section  IV. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

Accordingly,  the  Commission  hereby  grants 
an  exemption,  as  described  in  Section  III 
above  from  10  CFR  50.71(e)(3)(i)  from  the 
requirement  to  file  a  separate  and  new 
updated  FSAR  for  NMP-2  by  October  3t. 
1988.  The  initial  FSAR  update  is  to  be 
submitted  by  April  30, 1989,  may  be  up-to- 
date  as  of  April  30, 1988,  and  may  be 
submitted  by  the  replacement  page  method. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  enviroimiental  impact 
(53  FR  43952). 

This  exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C  Lalnas, 

Acting  Division  Director,  Division  of  Reactor 
Projects,  l/ll.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  88-25681  Filed  11-4-88:  8:45  am] 
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[Docket  No.  50-2201 

Niagara  Mohawk  Power  Corp.;  Partial 
Denial  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  portion  of  a  request  by  the 
licensee  for  an  amendment  to  Facility 
Operating  License  No.  DPR-63  issued  to 
Niagara  Mohawk  Power  Corporation  for 
operation  of  the  Nine  Mile  Point  Nuclear 
Station  Unit  No.  1  (the  facility),  located 
in  Oswego  County.  New  York. 

The  denied  portion  of  the  proposed 
amendment  would  have  revised  Figure 
3.1.2b,  "Minimum  Allowable  Solution 
Temperature"  in  the  Technical 
Specifications.  The  revised  curve  would 
have  extended  the  curve  to  lower 
temperatures  (from  40°  F  to  30°  F)  to 
define  the  weight  percent  sodium 
pentaborate  in  solution  at  temperatures 
as  low  as  30*  F.  Notice  of  consideration 
of  issuance  of  the  amendments  was 
published  in  the  Federal  Register  on 
June  1. 1988  (53  FR  20044).  The  licensee's 
application  for  amendment  was  dated 
March  7, 1988.  as  supplemented  April  13. 
1988. 

During  the  review,  the  staff 
determined  that  the  revised  curve  for 
Figure  3.1.2b  had  been  shifted  in  the 
non-conservative  direction  as  well  as 
extended.  This  was  discussed  with  the 
licensee's  staff  who  stated  that  the  shift 
was  made  in  error.  The  licensee  further 
stated  that  the  revised  curve  was 
independent  of  the  other  changes 
requested  in  the  amendment  and  was 
not  necesary  for  operation  with  the 
other  proposed  changes  for  the  Liquid 
Poison  System.  The  staff  determined 
that  operation  with  the  revised  curve 
was  not  acceptable  but  that  operation 
with  the  existing  Figure  3.1.2b  with  the 
other  changes  in  the  amendment  request 
was  acceptable. 

By  December  7. 1988  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  2120  L  Street,  NW.. 
Washington.  DC.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 


and  to  Mr.  Troy  B.  Conner,  Jr.,  Esq., 
Conner  &  Wetterhahn.  Suite  1050, 1747 
Permsylvania  Avenue,  NW,  Washington, 
DC  20006,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  7, 1988.  as 
amended  April  13. 1988.  and  (2)  the 
Commission's  letter  to  Niagara  Mohawk 
Power  Corporation  dated  October  31, 
1988,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  Reference 
and  Document  Department,  Penfield 
Library,  State  University  of  New  Yorlc. 
Oswego.  New  York  13126.  A  copy  of 
item  (2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/IL 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Mary  F.  Haughey. 

Project  Manager,  Project  Directorate  I-l, 
Division  of  Reactor  Projects,  l/ll. 
[FR  Doc.  88-25682  Filed  11-4-88;  8:45  am] 
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[Docket  No.  50-311] 

Public  Service  Electric  and  Gas  Co. 
(Salem  Generating  Station,  Unit  2): 
Exemption 

I 

The  Public  Service  Electric  &  Gas 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-75 
which  authorizes  operation  of  the  Salem 
Generating  Station,  Unit  2,  at  a  power 
level  not  in  excess  of  3411  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Salem  County,  New  Jersey.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

II 

Section  50.46{a)(l)(i)  of  10  CFR  Part  50 
requires  that  Emergency  Core  Cooling 
System  (ECCS)  cooling  performance  be 
calculated  with  an  acceptable 
evaluation  model  and  the  results 
conform  to  the  criteria  set  forth  in 
§  50.46(b)  of  10  CFR  Part  50.  Generic 
Letter  86-16,  Westinghouse  ECCS 
Evaluation  Models,  dated  October  22. 
1986,  requires  that  plants  using  the  1978 
version  of  the  Westinghouse  ECCS 
Evaluation  Model  be  reanalyzed  using  a 
corrected  evaluation  model  if  an  ECCS 
analysis  is  used  to  support  a  future 
licensing  action.  Salem  Unit  2  currently 


uses  the  1978  Westinghouse  Evaluation 
Model. 

During  the  fourth  refueling  outage  at 
Salem  Unit  2,  2.7%  of  the  steam 
generator  tubes  were  plugged  and  some 
unrecoverable  loose  parts  were  left  in 
the  Reactor  Coolant  System  (RCS).  A 
safety  evaluation  has  been  performed, 
including  an  estimate  of  the  effect  of 
such  change  on  the  Large  Break  LOCA 
analysis.  The  safety  evaluation  found 
that  the  proposed  exemption  is 
acceptable.  However,  the  requirement 
exists  to  revise  the  Large  Break  LOCA 
analysis  to  accurately  reflect  and 
document  the  current  plant 
configuration  in  the  ECCS  Appendix  K 
model.  The  licensee  has  proposed  a  one- 
time exemption  from  the  requirements  of 
§  50.46(a)(l)(i)  to  allow  Salem  Unit  2  to 
operate  while  the  ECCS  analysis  is 
being  performed.  Submittal  of  the  ECCS 
reanalysis  is  scheduled  for  March  31, 
1989.  liie  staff  has  found  that  approval 
of  the  proposed  exemption  is  warranted 
and  should  be  granted  so  that  Salem 
Unit  2  may  return  to  power  operation 
without  encountering  any  imnecessary 
delay. 

m 

The  NRC  staff  has  evaluated  the 
licensee's  basis  for  requesting  the 
scheduler  exemption  in  providing  the 
revised  ECCS  analysis  and  finds  that 
not  granting  this  exemption  would 
require  Salem  Unit  2  to  remain 
shutdown  for  a  period  of  about  five 
months  while  the  analysis  is  being  done. 
The  staff  reviewed  the  licensee's  safety 
evaluation  of  a  Large  Break  LOCA  for 
both  steam  generator  tube  plugging  and 
unrecovered  loose  parts  in  the  reactor 
coolant  system. 

Based  on  the  licensee's  Large  Break 
LOCA  sensitivity  study,  a  conservative 
estimate  of  the  penalty  would  be  28°F  '^ 

associated  with  3.5%  tube  plugging  and 
22°F  associated  with  loose  parts  in  the 
RCS  of  Salem  Unit  2.  However,  the 
licensee  indicated  that  the  licensing 
basis  Large  Break  LOCA  analysis  for 
Salem  was  performed  using  fuel 
performance  parameters  which  are  now 
overly  conservative.  Using  the  lower  rod 
internal  back  fill  pressure  of  the  fuel 
currently  in  Salem  Unit  2,  results  in  a 
peak  clad  temperature  (PT)  benefit 
larger  than  the  combined  penalty  of  the 
approximately  50T  due  to  the  steam 
generator  tube  plugging  and  the  loose 
parts  in  the  RCS.  Thus,  the  net  effect 
will  result  in  no  increase  to  the  current 
calculated  PCT  of  2130°F  for  a  Large 
Break  LOCA.  This  PCT  is  low  enough  to 
assure  that  the  other  criteria  for  a  Large 
Break  LOCA  will  be  met.  The  staff 
considers  that  the  licensee  evaluation  is 
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reasonable  and  conservative.  This  is 
also  discussed  in  the  attached  Safety 
Evaluation.  Based  on  the  above 
infonnation.  provided  by  the  licensee, 
and  the  staffs  evaluation  of  the 
licensee's  submittal,  the  staff  concludes 
that  the  licensee  has  provided  an 
adequate  basis  for  the  conclusion,  that 
granting  the  exemption  will  not  result  in 
operation  of  Salem  Unit  2  outside  the 
acceptance  criteria  of  S  50.46(b)  of  10 
CFR  Part  50. 

The  regulations  in  10  CFR  50.12  state 
that  the  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present  In  its  letter  of 
October  21, 1988,  the  licensee  addressed 
three  of  those  special  circumstances 
which  are  applicable  to  this  request  for 
exemption.  The  licensee  states  that 
special  circumstances  of  10  CFR 
50.12(a](2}(ii]  are  present  in  that 
submittal  of  the  formally  amended 
ECCS  analysis  prior  to  restart  of  Salem 
Unit  2  versus  the  requested  five-month 
exemption  is  not  necessary  to  achieve 
the  underlying  purpose  of  10  CFR  50.46. 
10  CFR  50.46(a)(l](i)  requires  that  the 
calculated  cooling  performance  of  the 
ECCS  conform  to  the  acceptance  criteria 
of  S  50.46(b).  The  licensee  has  provided 
safety  evaluations  which  indicate  that 
sensitivity  studies  performed  on  the 
current  ECCS  analysis  assure  that  the 
calculated  peak  clad  temperature  value 
is  bounding  and  in  compliance  with  the 
acceptance  criteria  of  9  50.46(b). 

The  licensee  states  that  the  special 
circumstances  of  10  CFR  50.12(a)(2)(iii) 
are  present  in  that  extending  the  current 
outage  for  the  five  months  necessary  to 
complete  the  reanalysis  would  result  in 
a  severe  financial  penalty  and  the 
associated  costs  of  replacement  power. 
Also,  similar  requests  have  been  granted 
to  the  Tennessee  Valley  Authority  for 
Sequoyah  Unit  1  and  Pacific  Gas  and 
Electric  for  Diablo  Canyon  Unit  2,  which 
is  not  extended  to  Salem  Unit  2,  would 
result  in  costs  well  in  excess  of  those 
incurred  by  others. 

The  licensee  also  states  thai  the 
special  circumstances  of  10  CFR 
50.12(al(2)(v)  are  present  in  that  the 
exemption  would  provi  Je  only 
temporary  relief  from  the  applicable 
regulation  and  became  necessary  as  a 
result  of  the  unanticipated  plugging  of 
all  row  1  steam  generator  tubes  and  the 
unrecoverable  loose  parts  in  the  reactor 
coolant  system.  The  licensee  h"a 
provided  the  bases  for  its  conclusion, 
that  operation  of  Salem  Unit  2  until 
March  31. 1989  while  the  ECCS 
reanalysis  is  being  performed  will  not 
result  in  conditions  such  that  criteria  of 
S  50.49(b)  will  be  exceeded,  and  the  staff 
agrees.  These  bases  are  discussed  in 


more  detail  in  the  enclosed  Safety 
Evaluation  and  the  licensee's  submittals. 

Prior  history  of  the  operation  of  the 
Salem,  Unit  2  steam  generators  has 
shown  an  excellent  record  of 
performance  with  minimal  tube 
degradation.  These  row  1  failures  have 
followed  a  classic  pattern  of  onset,  i.e.,  a 
prolonged  period  of  operation  with  no 
apparent  degradation  followed  by  an 
abrupt  occurrence  of  multiple  defects. 
Also.  Salem,  Unit  1  has  not 
exeperienced  the  same  type  of  failure 
even  though  it  has  been  in  operation 
about  five  years  longer  than  Salem,  Unit 
2.  At  the  time  of  discovery  the  licensee 
promptly  contacted  Westinghouse  for 
the  ECCS  reanalysis.  Because  the 
reanalysis  requires  significant 
engineering  manpower  expenditures  by 
Westinghouse  (i.e..  inputting  amended 
parameters  into  computer  codes, 
running  lengthy  computer  codes, 
verifying  output  results  and  generating  a 
final  report)  the  reanalysis  will  take 
about  five  months  to  complete.  The 
hcensee  has  shown  a  good  faith  effort  to 
comply  with  the  regulations  and  will  be 
in  compliance  as  promptly  as  is 
reasonable. 

Based  on  the  staffs  findings,  as 
discussed  above,  the  staff  has 
determined  that  operation  of  Salem  Unit 
2,  while  the  ECCS  reanalysis  is  being 
performed,  would  not  result  in  a 
situation  wherein  the  peak  clad 
temperature  would  exceed  2200°F. 
Therefore,  the  staff  concludes  that 
special  circumstances  of  10  CFR 
50.12(a)(2)(v).  in  that  the  exemption  is 
temporary  and  a  good  faith  effort  by  the 
licensee  to  comply  has  been 
deomonstrated.  Accordingly,  the  NRC 
staff  finds  that  operation  of  Salem  Unit  2 
during  the  proposed  exemption  period  is 
acceptable.  Therefore,  the  staff  finds  the 
proposed  exemption  from  10  CFR 
50.46(a)(l)(i)  until  March  31, 1989,  to  be 
acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  proposed  exemption  is 
authorized  by  law,  will  not  endanger  life 
or  property  or  the  common  defense  and 
security  and  ia  otherwise  in  the  public 
interest.  Therefore,  the  Commission 
hereby  grants  the  exemption  as  follows: 

An  exemption  in  granted  from  tiie 
requirement  to  have  the  ECCS  cooling 
performance  calculated  in  accordance  with 
an  acceptable  evaluation  model.  This 
exemption  is  granted  for  the  period  ending  on 
March  31. 1969  and  is  applicable  to  Salem 
Unit  2  as  indicated  in  the  Safety  Evaluation 
Report  issued  in  support  of  this  exemption. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 


issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  44134,  November  1, 1988). 

This  exemption  is  effective  on  November  1, 
1988,  and  is  to  expire  on  March  31, 1989. 

Dated  at  Rockville,  Maryland,  this  Ist  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
GusCLainas, 

Acting  Director.  Diviaion  of  Reactor  Projects 
I/II,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doa  88-25683  Filed  11-4-88:  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Petition  by  Rice  Council  for  Market 
Development  and  Rice  Millers' 
Association  for  Action  Under  Section 
301;  Decision  Not  To  Initiate  an 
Investigation;  Reasons  Therefor 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice. 

summary:  The  United  States  Trade 
Representative  has  determined  not  to 
initiate  an  investigation  at  this  time 
under  section  302  of  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2412).  with 
respect  to  a  petition  filed  September  14, 
1988  by  the  Rice  Council  for  Market 
Development  and  the  Rice  Millers' 
Association.  However,  if  Japan  does  not 
permit  progress  toward  opening  its  rice 
market  at  the  Midterm  Review  of  the 
Uruguay  Round  trade  negotiations  in 
Montreal,  Canada,  December  5  through 
7, 1988,  and  does  not  appear  committed 
to  solving  the  rice  issue  in  the  Uruguay 
Round,  then  the  Trade  Representative 
will  entertain  an  immediate 
resubmission  of  the  petition. 

EihiiCTiVE  date:  October  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Terpstra,  Senior  Economist  for 
Agricultural  Affairs,  Office  of  US.  Trade 
Representative.  (202)  395-5(X)6.  or  Glen 
Fukushima,  Deputy  Assistant  U.S.  Trade 
Representative  for  Japan  and  China, 
(202)  395-5C70. 

SUPPLEMENTARY  INFORMATION:  On 
September  14,  1988,  the  Rice  Council  for 
Ma.'-kcf  Development  and  the  Rice 
Millers'  Association  filed  a  petition  with 
the  United  States  Trade  Repre<*entative 
under  section  302  of  the  Trade  Act  of 
1974,  as  amended,  with  respect  to 
Japanese  market  barriers  to  US.  rice 
exports.  Although  sympathetic  to  the 
concerns  of  the  petitioners,  the  Trade 
Representative  determined  not  to 
initiate  an  investigation  because  he 
believes  the  Uruguay  Round  of 


investigation  under  section  302  prior  to 

January  20, 1989. 

A.  Jane  Bradley, 

Chairman,  Section  301  Committee. 

[FR  Doc.  88-25685  Filed  11-4-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26237;  nie  No.  SR-MBS- 
88-7.  MBS-88-9,  and  MBS-88-11] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Order  Temporarily 
Approving  Proposed  Rule  Changes  on 
Depository  Division  Rules 

On  April  11, 1988,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Commission  three  proposed  rules 
changes  (File  Nos.  SR-MBS-88-7.  MBS- 
88-9,  and  MBS-88-11)  under  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").*  The  proposals  would 
amend  various  MBSCC  Depository 
Division  rules  including  those  pertaining 
to  participant  accoimts,  transfers  or 
mortgage-backed  securities,  the  MBSCC 
participant  fund,  and  the  MBSCC 
certificate  withdrawal  policy.  The 
Commission  published  notice  of  the 
proposals  in  the  Federal  Register  on 
May  11, 1988.* 

The  Commission  preliminarily 
believes  that  the  proposals  are 
consistent  with  the  Act  and  is  approving 
the  proposals  on  a  temporary  basis.  The 
Commission  believes  that  the  proposals 
are  designed  appropriately  to  clarify 
MBSCC's  rules  and  to  strengthen 
MBSCC's  procedures,  thereby  enhancing 
MBSCC's  ability  to  safeguard  securities 
and  funds  and  promote  prompt  and 
accurate  clearance  and  settlement.  The 
Commission,  however,  intends  to 
continue  to  analyze  the  proposals  and  to 
discuss  with  MBSCC  the  actual 
operation  of  the  proposals  and  the  need 
for  any  refinements  or  enhancements  to 
the  proposals.  In  that  regard,  MBSCC 
has  indicated  to  the  Commission  that  it 
will  file  an  amendment  to  the  proposals 
in  the  near  future.  For  those  reasons,  the 
Commission  is  temporarily  approving 
the  proposals  through  December  31, 
1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  MBSCC's 
proposed  rule  changes  (File  Nos.  SR- 
MBS-88-7,  MBS-88-9,  and  MBS-6S-11) 
be,  and  thereby  are  approved 
temporarily  through  December  31, 1988. 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Jonathan  Kalz. 
Secretary. 

Dated:  November  1, 198& 
[FR  Doc.  88-25666  FUed  11-4-88;  8:45  am) 
Biuma  COOC  wio-oi-n 
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multilateral  trade  negotiations  provides 
a  more  effective  way  to  open  the 
Japanese  rice  market  to  U.S.  exports. 

The  Trade  Representative  gave  the 
following  additional  reasons  for 
declining  to  initiate  an  investigation 
under  section  302.  The  United  States  is 
still  in  the  middle  of  Uruguay  Round 
multilateral  negotiations  scheduled  to 
conclude  in  1990.  Acceptance  of  the 
petition  would  have  triggered  a  dispute 
settlement  process  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
which  would  take  easily  a  year  to 
complete.  If  the  United  States  prevailed 
in  the  GATT  dispute,  Japan  could  refuse 
to  implement  the  GATT  decision,  which 
would  likely  result  in  responsive  action 
by  the  United  States  under  section  301. 
Such  action  would  "level  the  playing 
field"  but  would  not  expand  the 
Japanese  market  for  rice  exports.  In 
constrast,  the  Trade  Representative 
believes  that  the  multilateral  round  of 
trade  negotiafions  will  expand  the 
Japanese  market  for  rice  exports.  Thus, 
the  United  States  can  achieve  a  more 
favorable  outcome  through  multilateral 
negotiations  than  section  301  action, 
with  a  delay  of  only  one  additional  year. 

The  Japanese  government  will  have 
the  opportunity  to  demonstrate  its 
commitment  to  resolving  the  rice  issue 
in  the  context  of  the  multilateral 
agricultural  negotiations  in  early 
December  1988,  when  trade  ministers  of 
the  96  GATT  nations  meet  in  Montreal 
for  the  Midterm  Review  of  the  Uruguay 
Round.  The  Trade  Representative  has 
called  upon  Japan  to  assert  its 
willingness  at  Montreal  to  negotiate  and 
implement,  in  cooperation  with  its 
trading  partners,  long  overdue  reforms 
in  policies  affecting  agricultural  trade. 
He  will  not  accept  arguments  in 
Montreal  that  basic  foodstuffs  should  be 
exempt  from  market  access  rules  in 
agriculture,  or  that  Japan  cannot  accede 
to  short-term  measures  that  might  be 
agreed  upon  as  a  down-payment  on 
long-term  reform. 

The  Trade  Representative  has 
announced  that  if  representatives  of  the 
Japanese  government  are  not  helpful 
and  supportive  in  the  agricultural 
discussions  in  Montreal,  and  if  it 
becomes  apparent  that  Japan  is  not 
committed  to  solving  the  rice  issue  in 
the  Uruguay  Round,  the  Trade 
Representative  will  entertain  an 
immediate  resubmission  of  the  Rice 
Council  and  Rice  Millers'  petition.  If 
such  a  petition  is  submitted,  the  Trade 
Representative  will  make  a 
determination  whether  to  initiate  an 


'  15  U.S.C.  788(b)(1). 

'  Securities  Exchange  Act  Release  Nos.  25660 
(May  4. 1988)  S3  FR  16612:  25662  (May  4. 1968)  53  FR 
16808;  25659  (May  4, 1968}  S3  FR  16ai& 


[ReleaM  No.  34-26236;  File  No.  SR-MSE- 
88-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Midwest 
Stock  Excftange,  Inc.  Relating  to 
Changes  In  Its  Fees  and  Assessments 
Scheduled. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  21, 1988,  the  Midwest 
Stock  Exchange  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below  which  Items 
have  been  prepared  by  the  Self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioo's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Midwest  Stock  Exchange, 
Incorporated  ("Exchange"  or  "MSE") 
proposes  to  change  its  Fees  and 
Assessments  schedule  regarding 
Regulation  "T'  Extensions  and  Buy-hi 
Extensions  as  follows: 
[Addition  italicized;  [Deletions 
Bracketed]) 

(h)  Regulation  'T'  Extension. 

$2  per  extension  request  form 
(processed]  for  manual  processing  and 
$1  per  extension  request  for  electronic 
transmission  medio  processing. 

(i)  Buy-In  Extension  (SEC  Rule  15c3- 

3). 

$2  per  (request  form  processed, 
pursuant  to  S.E.C.  Rule  15c3-3.] 
extension  request  form  for  manual 
processing  and$l  per  extension  request 
for  electronic  transmission  media 
processing. 

II.  Self-Regualatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
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and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B)  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  revised  fees  more  accurately 
reflect  the  lower  actual  cost  of 
processing  Regulation  "T"  and  Buy-in 
Extension  requests  submitted 
electronically  by  Exchange  members 
and  member  organizations  as  well  as 
non-Exchange  members  who  submit 
electronically  Extension  request  for 
processing  by  the  Exchange. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  dues,  fees  and  other  changes  among 
Exchange  members  and  other  persons 
using  the  Exchange's  facilities. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  E.xchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  cf  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz 

Secretary. 

Dated:  November  1, 1988 
[FR  Doc.  88-25667  Filed  11-4-88;  8:45  am) 
BILUNG  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Metro  North  Commuter  Railroad  Co.; 
Public  Hearing 

The  Metro  North  Commuter  Railroad 
Company  (MNRC)  has  petitioned  the 
Federal  Railroad  Administration  (FRA) 
seeking  approval  of  the  proposed 
modification  of  certain  signal  systems. 
These  proceedings  are  identified  as  the 
following  Block  Signal  Application 
Numbers:  BS-Ap-No.  2785;  BS-Ap-No. 
2788:  BS-Ap-No.  2787:  BS-Ap-No.  2788; 
and  BS-Ap-No.  2789. 

BS-Ap-No.  2785 

In  this  proceeding,  the  MNRC  is 
seeking  approval  to  remove  the  wayside 
automatic  signals  in  traffic  control 
territory  and  operate  trains  by  signal 
indications  of  the  cab  signal  system 
between  controlled  points  from 
Stamford,  milepost  0.2,  to  New  Canaan, 
Connecticut,  milepost  7.6.  on  the  New 
Canaan  Branch  of  the  New  Haven  Line. 

BS-Ap-No.  2788 

In  the  proceeding,  the  MNRC  is 
seeking  approval  to  remove  the  wayside 
automatic  signals  in  traffic  control 
territory  and  operate  trains  by  signal 
indications  of  the  cab  signal  system 
between  interlockings  from  CP  35, 


milepost  34.3.  to  CP  75,  milepost  75.5,  on 
the  Hudson  Line. 

BS-Ap-No.  2787 

In  the  proceeding,  the  MNTIC  is 
seeking  approval  to  remove  the  wayside 
automatic  signals  in  traffic  control 
territory  and  operate  trains  by  signal 
indications  of  the  cab  signal  system 
between  interlockings  from  Mount 
Vernon,  milepose  12.2,  to  Rye,  New 
York,  milepost  24.2,  on  the  New  Haven 
Line. 

BS-Ap-No.  2788 

In  this  proceeding,  the  MNRC  is 
seeking  approval  to  remove  the  wayside 
automatic  signals  and  operate  trains  by 
signal  indications  of  the  cab  signal 
system  in  traffic  control  territory 
between  interlockings  from  Greenwich, 
milepost  26.1.  to  New  Haven. 
Connecticut,  milepost  72.3,  on  the  J^Jew 
Haven  Line.  \ 

BS-Ap-No.  2789  A 

In  the  proceeding,  the  MNRC  is 
seeking  approval  to  remove  the  wayside 
automatic  signals  in  traffic  control 
territory  and  operate  trains  by  signal 
indications  of  the  cab  signal  system 
between  interlockings  from  North  White 
Plains,  milepost  24.0,  to  Brewster,  New 
York,  milepost  52.0.  on  the  Harlem  Line. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  December  15, 
1988,  in  Room  305-A,  Jacob  K.  Javits 
Federal  Building  at  26  Federal  Plaza,  in 
New  York,  New  York. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  Ln  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designate  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FAA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 


Issued  in  Washington,  DC  on  October  31. 
1988. 

I.W.  Walsii. 

Associate  Administrator  for  Safety. 

(FR  Doc.  88-25709  Filed  11-4-88:  8:45  am) 

BOUNOCOOC  4910-06-M 

Maritime  Administration 

(Docket  5-837] 

Waterman  Steamship  Corp.; 
Application  To  Provide  Trade  Route 
18/17  Service 

Waterman  Steamship  Corporation 
(Waterman),  by  application  dated 
October  20. 1988,  as  amended  on 
November  3, 1988.  has  requested  an 
amendment  to  Appendix  B  of  Operating- 
Differential  Subsidy  Agreement  (ODSA), 
Contract  MA/MSB-115  for  necessary 
approvals  to  provide  Trade  Route  ('FR) 
18/17  (U.S.  Atlantic  and  Gulf/Red  Sea- 
Indonesia-Malaysia-Singapore)  service 
with  a  C9-S81d  LASH  type  vessel 
named  Green  Valley  to  be  bareboat 
chartered  from  Central  Gulf  Lines.  Inc.  If 
granted,  the  vessel  will  be  on  berth  mid 
to  end  December  and  will  make  a 
voyage  to  the  full  range  of  TR  18. 
Waterman  proposes  to  operate  the 
vessel  for  one  subsidized  voyage  with 
options  for  up  to  six  additional  voyages. 

Under  the  ODSA,  Waterman  is 
authorized  to  make  a  minimum/ 
maximum  of  30/40  sailings  per  year  on 
TR  18/17. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration.  Room  7300,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
November  21, 1988.  This  notice  is 
Published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Subsidy  Board  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Progiam  No.  20.804  Operating-Differential 
Subsidies) 

By  Order  of  the  Maritime  Subsidy  Board. 


Date:  November  2,  1988. 
lames  E  Saari,  I 

Secretary. 

[FR  Doc.  88-25701  Filed  11-4-88;  8:45  am) 
BIUJNQ  COOE  4>1».«1-«l 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  QMB  for 
Review 

Date:  November  1, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submis8ion{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  ; 

Internal  Revenue  Service 

OMB  Number  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Opinion  Survey  on  IRS  Publication 

2 
Description:  The  data  collected  will  be 

used  to  determine  if  Publication  2  is  a 

viable  alternative  for  Publication  17. 

The  sample  will  be  selected  from  all 

taxpayers  who  have  requested 

Publication  17 
Respondents:  Individual  or  households. 

Businesses  or  other  for-profit 
Estimated  Number  of  Respondents: 

1.578 
Estimated  Burden  Hours  Per  Response: 

1  hour 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  1.578 

hours 
Clearance  Officer:  Garrick  Shear  (202) 

535-4297,  Internal  Revenue  Service, 

Room  5571, 1111  Constitution  Avenue, 

NW.,  Washington  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880.  Office  of  Management  and 

Budget.  Room  3001,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-25695  Filed  11-4-88:  8:45  am) 

BHOJNQ  COOC  4810-2&-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  2, 198a 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1930, 
Pub.  L  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0^vfB  reviewer  listed-f 
a.".d  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Departmental  Offices 

OMB  Number  New 

Form  Number:  TD  F  90-21.4 

Type  of  Review:  New  collection 

Title:  Survey  of  Depreciation  of 
Scientific  Equipment 

Description:  The  purpose  of  this  study  is 
to  collect  data  that  will  allow  the 
determination  of  the  class  life  for 
scientific  instruments.  The  study  will 
affect  businesses  that  use  scientific 
instruments. 

Respondents:  Businesses  and  other  for- 
profit 

Estimated  Number  of  Respondents:  300 

Estimated  Burden  Hours  Per  Response: 
6  hours 

Frequency  of  Response:  Other  (unless 
changes  in  technology  required 
otherwise,  reporting  will  be  required 
only  once.) 

Estimated  Total  Reporting  Burden:  2,180 
hours 

Clearance  Officer:  Dale  A.  Morgan  (202) 
343-0263,  Departmental  Offices,  Room 
2224,  Main  Treasury  Building,  15th  & 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  .Management  Officer 

[FR  Doc.  88-25696  Filed  11-4-^8;  8.45  amj 

BILLING  COOC  4«»0-2S-M 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53,  No.  215 

Monday.  November  7.  1988 


Corrections 


Federal   Register 
Vol.  53.  No.  215  . 
Monday.  November  7,  1988 


This   section  of  the   FEDERAL  REGISTER 
contains   notices  of  meetings   published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Amendment  to  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR  43967. 
October  31. 1988. 

PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETING:  November  8, 1988. 

CHANGE:  Addition  of  the  following  item 
to  the  open  meeting  agenda: 

"Officer  Compensation" 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  David  F.  Hairis.  (202)  268- 

4800. 

David  F.  Harris, 

Secretary, 

[FR  Doc.  88-25761  Filed  11-3-88;  11:16  am) 

BILUNG  COOe  7710-t2-M 

TcNNESSEE  VALLEY  AUTHORITY 
[Meeting  No.  1410] 

TIME  AND  DATE:  10  a.m.  (c.S.t.). 

November  9, 1988. 

PLACE:  Fifth  Floor  Board  Room, 

Memphis  Light,  Gas  and  Water  Division, 

220  South  Main  Street,  Memphis, 

Tennessee. 

STATUS:  Open. 

AGENDA 

Approval  of  minutes  of  meeting  held  on 
October  19.  1988. 

Action  Items 

New  Business 
C — Power  Items 


/ 


Cl.  Revision  to  5-Percent  Intemiptible 

Power  Arrangements. 

E — Real  Property  Transactions 

El,  Acquisition  of  Approximately  0.45- 
Acres  of  Beech  River  Watershed 
Development  Authority  (BRWDA)  Land  in     * 
Henderson  County.  Tennessee. 

E2.  Reconveyance  of  a  Public  Access  Tract 
From  the  State  of  Tennessee  Affecting  7.1 
Acres  of  Kentucky  Reservoir  Land  in  Decatur 
County,  Tennessee. 

E3.  Grant  ot  Fasement  to  Alabama 
Departmenl  of  Const- rvation  and  Natural 
Resources  Affecting  Approximately  13.000 
Acres  of  Guntersville  Reservoir  Land  in 
Jackson  County.  Alabama. 

F — Unclassified 

Fl.  Revised  TVA  Code  II  Accounting, 

Accounts  Receivable. 

F2.  Contract  No.  TV-76563A  with  Walker 
College.  Jasper,  Alabama;  and  Contract  No. 
TV-75668A  with  the  Appalachian  Regional 
Commission  for  the  Establishment  of  an 
Industrial  Incubation  Center. 

F3  Supplement  2  to  Personal  Services 
Contract  No.  TV-74314A  with  NUS 
Corporation. 

Fl.  Supplement  11  to  Personal  Services 
Contract  No.  TV-53.532A  with  Hartford 
Steam  Bciler  Inspection  and  Insurance 
Company 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael, 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  November  1.  1988. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary. 
[FR  Doc.  88-25742  Filed  11-3-88:  11:02  am] 
BILUNG  CODE  8120-OI-M 


This   section   of  ttie   FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
published   Presidential.   Rule,   Proposed 
R'jie.   and   Notice   documents   and  volumes 
of   the   Code   of   Federal   Regulations 
These   corrections   are   prepared   by   the 
Office   of   ttie   Federal   Register    Agency 
prepared   corrections   are   issued   as   signed 
documents   and   appear   in   the   appropriate 
document  categories   elsewhere   in   the 
issue.  • 


UMI 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowships 
Grants  Program;  Solicitation  of 
Graduate  Fellowships  Grants 
Proposals 

Correct ''on 

In  notice  document  88-24373  beginning 
on  page  41391  in  the  issue  of  Friday. 
October  21, 1988,  make  the  following 
corrections: 

1.  On  page  41391,  in  the  second 
column,  in  the  third  line  from  the 
bottcn.,  "$48.00"  should  read  "$48,000". 

2.  On  the  same  page,  in  the  third 
column,  in  the  tenth  line  from  the  top, 
"$1,00"  should  read  "$1,000". 

BtLLING  COOE  1S05-01-DS4734 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Pennsylvania 
State  University  et  al. 

Correction 

In  notice  document  88-24876  beginning 
on  page  43462  in  the  issue  of  Thursday, 
0(.*..>b;'r  27,  '.0B8,  make  the  following 
corrections: 

1.  On  prtge  43452,  in  the  third  column, 
in  the  seventh  line,  '  Commission" 
should  read  "Commissioner''. 

2.  On  page  43463.  in  the  first  column, 
in  the  tenth  line  from  the  bottom.  "Joel" 
should  read  "jEOL". 

3.  On  the  same  page,  in  the  third 
(,olumn,  in  the  second  paragraph,  in  the 
fourth  line,  "Intended  Use"  should  read 
"Instrument"  and  in  the  seventh  line, 
"Instrument"  should  read  "Intended 
Use". 

BILLINQ  CODE  1E05-01-D 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Dallas  et  aL 

Correction 

In  notice  document  68-24877  beginning 
on  page  43464  in  the  issue  of  Thursday, 
October  27.  1988,  make  the  following 
corrections: 

1.  On  page  43464.  in  the  third  column, 
in  the  last  paragraph,  in  the  third  line, 
"Instrument"  should  read  "Institute". 

2.  On  page  43465,  in  the  first  column, 
in  the  15th  line  from  the  bottom, 
"Commission"  should  read  ; 
"Commissioned'.                                      .\ 

BtLX.'NG  CODE  1505-01-0 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Docket  No.  81017-8217] 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

Correction 

In  proposed  rule  document  88-24659 
beginning  on  page  42985  in  the  issue  of 
Tuesday.  October  25,  1988,  make  the 
following  corrections: 

1.  On  page  42985,  in  the  second 
column,  in  the  6th  and  7th  lines  from  the 
bottom,  the  date  "August  3,  1983"  should 
read  "August  31, 1983". 

§646.2    (Corrected] 

2.  On  page  42'.)88,  in  the  third  columa, 
under  §  646.2,  in  the  eighth  line,  "work" 
should  read  "word". 

§646.4    [Corrected] 

3.  On  the  some  page,  in  the  same 
column,  under  §  645.4.  in  the  fourt'i  line. 
"work"  should  read  "word". 

§  646.22    [Corrected] 

4.  On  page  42989,  in  the  third  column, 
under  §  646.22(c)(1).  the  10th  line  should 
read  "fishery  aboard  is  considered  to  be 
in  a  directed  snapper-grouper  fishery.  It 
is  a  rebuttable  presumption". 


5.  On  the  same  page,  in  the  same 
column,  under  §  646.22(c)(2)(ii).  in  the 
first  line  "EES"  should  read  "EEZ". 


BILLING  CODE  150W)1-0 


DEPARTMENT  OF  COMMERCE 

Nation;?!  Oceanic  arid  Atmospheric 

Adminisiralion 

50  CFR  Part  551 

Northeast  Muttispecies  Fishery 

Correction 

In  proposed  rale  document  88-23402 
beginning  en  page  39627  in  the  issue  of 
Tuesday,  October  11, 1988,  make  the 
following  correction: 

On  page  39628,  in  the  third  column,  in 
the  first  complete  paragraph,  in  the 
fourth  line,  "years"  should  read  "days". 

BILUNG  CODE  1S05-01-D 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  227  and  252 

Federal  Acquisition  Regulation 
Supplement;  Patents,  Data,  and 
Copyrights 

Correction 

In  rule  document  88-24416  beginning 
on  page  43698  in  the  issue  of  Friday. 
October  28. 1988,  make  the  following 
correction: 

On  page  43698,  in  the  second  column, 
under  DATES,  the  second  paragraph 
should  read:  Comments:  Comments  on 
the  interim  rule  should  be  submitted  to 
the  address  shown  below  no  later  than 
November  28. 1988. 

BILUNG  COOE  1SOS-01-0 


DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board 

Correction 

In  notice  document  88^19488  beginning 
on  page  32643  in  the  issue  of  Friday. 
August  26, 1988.  make  the  following 
corrections: 

1.  On  page  32643.  in  the  second 
column,  under  FOR  FURTHER 
INFORMATION  CONTACr..  in  the  fo  jrth 
line,  the  ZIP  code  "20202"  should  read 
"20202-3724"  and.  in  the  fifth  line,  the 
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phone  number  "732-1754-3724"  should 
read  "732-1754". 

2.  On  the  same  page,  in  the  same 
column,  in  the  tenth  line  from  the 
bottom,  "withholding"  was  misspelled. 

3.  On  page  32644.  in  the  first  column, 
in  the  eighth  line  from  the  top,  "Cancer" 
should  read  "Center". 

4.  On  the  same  page,  in  same  column, 
in  the  18th  line  from  the  bottom, 
"programs"  was  misspelled. 

BIUJNG  COOE  1S0»41-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[FRL-3451-4) 

Ocean  Dumping;  Site  Designation  for 
Georgetown  Hartjor  et  at. 

Correction 

In  the  issue  of  Wednesday,  October 
19, 1988.  on  page  41013-41023,  in  the  first 
column,  in  the  correction  to  rule 
document  88-21771.  a  portion  of  the  text 
that  appeared  was  inaccurate  and  is 
corrected  as  follows: 


§228.12    [CorrMted] 

In  paragraph  one,  in  the  sixth  line, 
"18.3"  should  read  "16,3". 


BtUJNG  CODE  1505^)t.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260  and  281 

[FRL-UST-3;  3419-3] 

Underground  Storage  Tanks 
Containing  Petroleum — Financial 
Responsibility  Requirentents  and  State 
Program  Approval  Objective 

Correction 

In  rule  document  88-24395  beginning 
on  page  43322  in  the  issue  of 
Wednesday,  October  26, 1988,  make  the 
following  correction; 

On  page  43330,  in  the  second  column, 
in  the  second  complete  paragraph,  in  the 
first  and  second  line,  "January  24, 1988" 
should  read  "January  24, 1989". 

BILUNG  CODE  1SOS-01-0 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  365 

Enforcement  of  Nondiscrimination  on 
ttie  Basis  of  Handicap  in  Railroad 
Retirement  Board  Programs 

Correction 

In  rule  document  88-24561  beginning 
on  page  43429  in  the  issue  of  Thursday, 
October  27, 1988,  make  the  following 
correction: 

On  page  43434,  in  the  second  column, 
in  the  13th  line  from  the  bottom,  in  the 
authority  citation  for  Part  365,  "9  U.S.C. 
794"  should  read  "29  U.S.C.  794". 

BILUNQ  COOE  1505-01-0 


Monday 
November  7,  1988 


Part  II 


UMI 


Department  of 
Housing  and  Urban 
Development 


Office  Of  the  Secretary 


24  CFR  Parts  14,  100,  103,  104,  105,  106, 
109,  110,  115  and  121 
Fair  Housing;  implementation  of  the  Fair 
Housing  Amendments  Act  of  1988; 
Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  14, 100,  103,  104.  105. 
106.  109.  110.  115  and  121 

[Docket  No.  R-88-1425;  FR-2565] 

Fair  Housing;  Implementation  of  the 
Fair  Housing  Amendments  Act  of  1S88 

agency:  Office  of  the  Secretary,  HUD. 
action:  Proposed  rule. 

summary:  Title  VIII  of  the  Civil  Rights 
Act  of  1968  prohibits  discrimination  in 
the  sale,  rental,  or  financing  of  dwellings 
based  on  race,  color,  religion,  sex.  or 
national  origin.  The  Fair  Housing 
Amendments  Act  of  1988.  which  was 
enacted  September  13. 1988  and  will 
become  effective  on  March  12. 1989. 
expands  the  coverage  of  Title  VIII  to 
prohibit  discriminatory  housing 
practices  based  on  handicap  and 
famMial  status,  establishes  an 
administrative  enforcement  mechanism 
for  cases  where  discriminatory  housing 
practices  cannot  be  resolved  informally, 
and  provides  for  monetary  penalties  in 
cases  where  housing  discrimination  is 
found. 

The  Fair  Housing  Amendments  Act 
also  created  design  and  construction 
requirements  for  certain  new 
multifamily  dwellings  for  first 
occupancy  on  or  after  March  13. 1991  (30 
months  after  the  enactment  date  of  the 
law)  and  establishes  an  exemption  from 
the  prohibitions  against  discrimination 
on  the  basis  of  familial  status  for 
housing  for  older  persons. 

In  addition,  the  Fair  Housing 
Amendments  Act  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  issue  regulations  to 
carry  out  the  Act.  Section  13  of  the  Fair 
Housing  Amendments  Act  states  that 
"[I]n  consultation  with  other  appropriate 
Federal  agencies,  the  Secretary  shall, 
not  later  than  180th  day  after  the  date  of 
enactment  of  this  Act,  issue  rules  to 
implement  Title  VIII  as  amended  by  this 
Act." 

This  proposed  rule  is  intended  to 
implement  the  responsibility  of  the 
Secretary  of  Housing  and  Urban 
Development  to  publish  rules  required  in 
the  Fair  Housing  Amendments  Act. 
Several  rulemaking  actions  are 
proposed: 

The  regulatory  material  previously 
contained  in  Part  100  is  proposed  to  be 
redesignated,  as  revised,  as  a  new  Part  121.  A 
new  Part  100  is  proposed  to  be  added, 
describing  the  nature  of  conduct  made 
unlawful  with  respect  to  the  sale,  rental  or 


financing  of  dwellings  or  in  the  provision  of 
services  and  facilities  in  connection 
therewith. 

The  Department  further  is  proposing 
to  add  a  new  Part  103  establishing 
procedures  relating  to  the  investigation 
of  complaints  of  discrimina*ory  housing 
practices  made  unlawful  under  Title  VIII 
of  the  Civil  Rights  Act  of  1968  as 
amended  by  the  Fair  Housing 
Amendments  Act  (hereinafter  referred 
to  as  the  Fair  Housing  Act)  and  a  new 
Part  104  establishing  procedures  for  the 
conduct  of  formal  administrative 
enforcement  proceedings  involving 
discriminatory  housing  practices. 

As  part  of  this  rulemaking  the 
Department  is  also  proposing  to  revise 
other  existing  regulations  issued  under 
Title  VIII  to  reflect  the  expanded 
coverage  of  the  Fair  Housing  Act. 
Specifically,  the  Department  is 
proposing  technical  revisions  to  the  Fair 
Housing  Poster  regulation  (24  CFR  Part 
110).  and  the  Fair  Housing  Advertising 
regulation  (24  CFR  Part  109)  as  well  as 
its  Fair  Housing  Administrative 
Meetings  under  Title  VIII  of  the  Civil 
Rights  Act  of  1968  regulation  (24  CFR 
Part  106).  Revisions  to  the  regulations 
providing  for  the  recognition  of  state 
and  local  fair  housing  laws  as  providing 
rights  and  remedies  which  are 
substantially  equivalent  to  those  in  Title 
VIII  (24  CFR  Part  115)  are  also  being 
proposed.  In  addition,  the  Department  is 
proposing  to  redesignate  and  revise  the 
existing  Racial,  Sex.  and  Ethnic  Data 
regulation  (24  CFR  Part  100)  as  a  new 
Part  121. 

DATE:  Comments  must  be  received  by 
December  7. 1988. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  on  the 
Proposed  Rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing  and 
Urban  Development,  Washington.  DC 
20410-0500.  Comments  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Part  100.  Subparts  D  and  E,  David 
Enzel  ((202)  755-6207);  for  Paris  103  and 
104.  Karen  Osterloh  ((202)  755-7084):  for 
all  other  parts.  Charles  Farbstein  ((202) 
755-5570).  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC.  20410-0500. 
(The  above  listed  numbers  are  not  toll- 
free  numbers.)  The  toll-free  TDD  number 
is  1-800-543-8294.  This  proposed  rule 
will  be  available  on  tape 


for  persons  %vith  vision  impairments  in 
the  Office  of  the  Rules  Docket  Clerk. 
Room  10278.  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980.  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  Public  reporting 
burden  for  the  collection  of  information 
requirements  contained  in  this  rule  are 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
competing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading, 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development , 
Rules  Docket  Clerk.  451  Seventh  Street. 
SW..  Room  10276.  Washington.  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.. 

Title  VIll  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601-3619)  made  it 
unlawful  to  discriminate  in  any  aspect 
relating  to  the  sale,  rental  or  financing  of 
dwellings  or  in  the  provision  of 
brokerage  services  or  facilities  in 
connection  with  the  sale  or  rental  of  a 
dwelling  because  of  race,  color,  religion, 
sex,  or  national  origin.  Under  the 
provisions  of  Title  VIII,  persons  who 
believed  that  they  had  been  subjected 
to,  or  were  about  to  be  subjected  to  a 
discriminatory  housing  practice  could 
file  a  complaint  with  the  Secretary  of 
Housing  and  Urban  Development.  Title 
VIII  required  the  Department  of  Housing 
and  Urban  Development  to  investigate 
each  complaint  and,  where  the 
Department  determined  to  resolve  the 
matters  raised  in  a  complaint,  to  engage 
in  informal  efforts  to  conciliate  the 
issues  in  the  complaint. 

However,  where  these  informal  efforts 
to  conciliate  a  case  were  unsuccessful. 
Title  VIII  did  not  provide  the  Secretary 
with  any  administrative  mechanism  for 
redressing  acts  of  discrimination  against 
an  individual.  In  addition,  while  the 


Secretary  could  refer  a  case  involving  a 
pattern  or  practice  of  discrimination  to 
the  Attorney  General  for  the  initiation  of 
a  civil  action,  Federal  courts  did  not 
award  individual  relief  to  the  victims  of 
discrimination  in  such  cases. 

The  Fair  Housing  Amendments  Act  of 
1988  (Pub.  L.  100-430.  approved 
September  13, 1988)  was  enacted  to 
strengthen  the  administrative 
enforcement  provisions  of  Title  VIII.  to 
add  prohibitions  against  discrimination 
in  housing  on  the  basis  of  handicap  and 
familial  status,  and  to  provide  for  the 
award  of  monetary  damages  where 
discriminatory  housing  practices  are 
found.  The  amended  law  will  become 
effective  on  March  12. 1989. 

The  provisions  in  the  Fair  Housing 
Act  describing  the  nature  of  conduct 
which  constitutes  a  discriminatory 
housing  practice  have  been  revised  to 
extend  the  protections  of  the  Fair 
Housing  Act  to  persons  with  handicaps 
and  families  with  children.  In  this 
respect  sections  804.  805.  and  806  of  the 
Fair  Housing  Act  prohibit  discrimination 
in  any  aspect  relating  to  the  sale  or 
rental  of  dwellings,  in  the  availability  of 
residential  real  estate-related 
transactions  or  in  the  provision  of 
services  and  facilities  in  connection 
therewith  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

In  addition  to  prohibiting 
discrimination  against  persons  with 
handicaps,  the  Fair  Housing  Act  makes 
it  unlawful  to  refuse  to  permit,  at  the 
expense  of  the  handicapped  person, 
reasonable  modifications  of  existing 
premises  occupied  or  to  be  occupied  by 
such  person  if  such  modifications  are 
necessary  to  afford  such  person  full 
enjoyment  of  the  premises  (section 
804(n(3)(A)).  With  respect  to  rental 
housing,  the  Fair  Housing  Act  provides 
that  a  landlord  may.  where  reasonable, 
condition  permission  for  a  modification 
on  the  renter's  agreeing,  on  vacating  the 
unit,  to  restore  the  interior  or  the 
premises  to  the  condition  that  existed 
before  the  modification,  reasonable 
wear  and  tear  excepted.  The  Act  also 
makes  it  unlawful  to  refuse  to  make 
reasonable  accommodations  in  rules, 
policies,  practices,  or  services  to  afford 
a  handicapped  person  equal  opportunity 
to  use  and  enjoy  a  dwelling. 

Further,  the  Fair  Housing  Act  makes  it 
unlawful  to  design  and  construct  certain 
multifamily  dwellings,  for  first 
occupancy  after  March  13, 1991,  in  a 
manner  that  makes  them  inaccessible  to 
persons  with  handicaps.  All  premises 
within  such  dwelling  also  are 
specifically  required  to  contain  several 
features  of  adaptive  design  so  that 


dwellings  are  readily  accessible  to  and 
usable  by  persons  with  handicaps. 

With  respect  to  famihal  status  the  Fair 
Housing  Act  provides  an  exemption 
from  the  prohibitions  against 
discrimination  because  of  familial  status 
for  housing  for  older  persons. 

Section  805  of  the  Fair  Housing  Act  as 
revised  prohibits  discrimination  related 
to  "residential  real  estate-related 
transacfions"  rather  than  merely 
referring  to  "financing".  In  addition,  the 
definition  of  the  term  residential  real 
estate-related  transaction  specifically 
indicates  that  the  Fair  Housing  Act 
applies  to  the  selling,  brokering  and 
appraising  of  dwellings  and  secondary 
mortgage  market  activities  with  respect 
to  securities  affected  or  supported  by 
dwellings  as  well  as  the  making  and 
purchasing  of  loans  and  other  financial 
assistance  for  dwellings.  The  Act, 
however,  does  not  prohibit  a  person 
engaged  in  the  business  of  furnishing 
appraisals  from  taking  into 
consideration  factors  other  than  race, 
color,  religion,  national  origin,  sex, 
handicap,  or  familial  status. 

Section  810  of  the  Fair  Housing  Act 
provides  that  any  person  who  believes 
that  he  or  she  has  been,  or  will  be. 
subjected  to  a  discriminatory  housing 
practice  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin  may  file  a  complaint  with 
the  Secretary  of  Housing  and  Urban 
Development.  This  section  also 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  file  complaints 
on  the  Secretary's  own  initiative  and  to 
investigate  housing  practices  in  order  to 
determine  whether  a  complaint  should 
be  filed.  Complaints  must  be  filed  not 
later  than  one  year  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated. 

Upon  the  filing  of  a  complaint  the 
Secretary  is  required  to  notify  any 
respondent  namedtjn  the  complaint  of 
the  acceptance  of  thi  complaint  and  the 
discriminatory  housing  practices  alleged 
in  the  complaint.  The  respondent  may 
file  not  later  than  10  days  after  receipt  of 
the  notice  of  a  complaint,  an  answer  to 
the  complaint.  The  Secretary  is  required 
to  make  an  investigation  of  the  alleged 
discriminatory  housing  practice  and  to 
complete  the  investigation  within  100 
days  afier  the  filing  of  the  complaint, 
unless  it  is  impracticable  to  do  so. 

At  the  end  of  each  investigation  the 
Secretary  is  required  to  prepare  a  final 
investigation  report.  Under  section 
810(d)  the  final  investigation  report  will 
be  available  to  an  aggrieved  person  or  a 
respondent,  upon  request,  at  any  time 
after  the  investigation  is  complete. 


Section  810(b)  of  the  Act  directs  the 
Secretary,  to  the  extent  feasible,  to 
engage  in  efforts  to  conciliate  the 
matters  raised  in  the  complaint  at  any 
time  after  the  filing  of  the  complaint. 

Section  810(e)  of  the  Act  empowers 
the  Secretary  to  authorize  the  Attorney 
General  to  file  a  civil  action  seeking 
appropriate  preliminary  or  temporary 
relief  pending  final  disposition  of  a 
complaint  if,  at  any  time  after  the  filing 
of  such  complaint,  the  Secretary 
concludes  that  such  action  is  necessary 
to  carry  out  the  purposes  of  the  Act. 

Whenever  a  complaint  alleges  a 
discriminatory  housing  practice  within  a 
State  or  locality  which  has  a  Fair 
Housing  law  or  ordinance  which  has 
been  certified  by  the  Secretary  as  being 
substantially  equivalent  to  the  Fair 
Housing  Act,  the  Secretary  must  refer 
the  complaint  to  the  agency 
administering  such  law  or  ordinance 
before  taking  any  action  with  respect  to 
the  complaint.  Elxcept  with  the  consent 
of  a  certified  agency,  or  in  other  limited 
situations  such  as  where  a  complaint  is 
not  being  processed  in  a  timely  fashion 
or  the  State  or  local  law  or  ordinance  is 
found  to  no  longer  be  substantially 
equivalent,  the  Secretary  may  not  take 
any  further  action  with  respect  to 
complaints  referred  to  such  agencies. 

Section  810(0  of  the  Act  permits  the 
Secretary  to  certify  an  agency  only 
where  the  Secretary  determines  the 
rights  protected  by  the  agency,  the 
procedures  followed  by  the  agency,  the 
remedies  available  to  the  agency,  and 
the  availability  of  judicial  review  of  the 
agency's  actions  are  substantially 
equivalent  to  those  created  in  the  Fair 
Housing  Act. 

This  section  also  provides  that 
agencies  which  the  Secretary  has 
determined  administer  State  and  local 
fair  housing  laws  which  provided  rights 
and  remedies  for  discriminatory  housing 
practices  that  were  substantially 
equivalent  to  those  contained  in  Title 
VIII  of  the  Civil  Rights  Act  of  1968  or 
which  had  been  recognized  for  interim 
referral  of  complaints  under  Title  VIII 
would  be  considered  certified  for  a 
period  not  to  exceed  48  months  for  the 
purpose  of  referring  complaints  under 
the  Fair  Housing  Act  with  respect  to 
matters  for  which  they  had  been 
certified  on  the  day  before  the  date  of 
enactment  of  the  Fair  Housing  Act  {i.e.. 
September  12. 1988). 

Section  810(g]  of  the  Act  requires  the 
Secretary,  in  cases  where  the  matters 
raised  in  a  complaint  carmot  be  resolved 
by  conciliation,  to  determine,  based 
upon  the  facts,  whether  reasonable 
cause  exists  to  believe  a  discriminatory 
housing  practice  has  occurred  or  is 
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about  to  occur.  Such  a  finding  muat  be 
made  by  the  Secretary  witliin  100  days 
after  the  Bling  of  a  complaint  or  within 
100  days  after  the  Secretary  has 
commenced  action  on  a  complaint 
which  had  been  referred  to  a  certified 
agency,  unless  it  is  impracticable  to  do 
so.  Where  the  Secretary  makes  a 
determination  that  reasonable  cause 
exists  the  Secretary  immediately  issues 
a  charge  on  behalf  of  the  aggrieved 
person  commencing  a  formal 
administrative  proceeding  before  an 
administrative  law  judge. 

Section  812(a)  of  the  Act  provides  a 
complainant,  an  aggrieved  person,  and 
the  respondent  with  an  opportunity  to 
elect  not  to  proceed  before  an 
administrative  law  judge  but  to  move 
the  case  to  an  appropriate  Federal 
district  court.  Such  an  election  must  be 
made  within  20  days  after  the  receipt  of 
the  service  upon  such  person  of  the 
charge  filed  by  the  Secretary.  Upon 
notification  that  a  person  has  elected  to 
proceed  to  Federal  district  court  the 
Secretary  is  directed  to  authorize  the 
Attorney  General  to  file  a  civil  action  on 
behalf  of  the  aggrieved  person  or 
complainant.  Such  civil  actions 
authorized  by  the  Secretary  must  be 
brought  within  30  days  after  the  election 
is  made. 

Where  no  election  is  made,  the  case 
will  be  heard  by  the  administrative  law 
judge.  Under  section  812(c)  of  the  Act 
the  Federal  Rules  of  Evidence  will  apply 
to  the  presentation  of  evidence  in  the 
same  manner  that  they  apply  to 
evidence  presented  in  a  civil  action  in 
Federal  district  court.  Section  812(g) 
requires  the  administrative  law  judge  to 
issue  findings  of  fact  and  conclusions  of 
law  within  60  days  after  the  end  of  a 
hearing. 

Where  the  administrative  law  judge 
finds  that  a  respondent  has  engaged  in  a 
discriminatory  housing  practice  the  Fair 
Housing  Act  provides  for  the  issuance  of 
an  order  for  such  relief  as  is  appropriate, 
which  may  include  actual  damages  and 
injunctive  or  other  equitable  relief.  In 
order  to  vindicate  the  public  interest  the 
order  of  an  administrative  law  judge 
may  assess  a  civil  penalty  against  the 
respondent 

The  decision  of  the  administrative  law 
judge  can  be  reviewed  by  the  Secretary. 
However,  this  review  must  be 
completed  within  30  days  after  the 
decision  is  issued.  Any  final  agency 
decision  on  the  issue  of  discrimination  is 
subject  to  review  on  appeal  by  the 
United  States  Courts  of  Appeal. 

The  Fair  Housing  Amendments  Act 
directs  the  Secretary  of  Housing  and 
Urban  Development  to  issue  regulations 
implementing  the  Fair  Housing  Act 
Section  13  of  the  Fair  Housing 


Amendments  Act  provides  that  "[I]n 
consultation  with  other  appropriate 
Federal  agencies,  the  Secretary  shall, 
not  later  than  the  180th  day  after  the 
enactment  of  this  Act,  issue  rules  to 
implement  Title  VIII  as  amended  by  this 
Act."  That  section  also  requires  the 
Secretary  to  give  notice  and  opportunity 
for  comment  with  respect  to  such  rules. 

This  Notice  of  Proposed  Rulemaking 
provides  the  interpretation  of  the 
Secretary  of  Housing  and  Urban 
Development  on  the  scope  of  the 
coverage  provided  and  the  nature  of 
activities  made  unlawful  by  the  Fair 
Housing  Act.  The  Notice  of  Proposed 
Rulemaking  also  contains  the 
procedures  which  will  be  applicable  to 
the  receipt  and  processing  of  complaints 
and  the  initiation  and  conduct  of  formal 
enforcement  proceedings. 

Specifically,  the  Department  is 
proposing  to  add  three  new  Parts  to 
Subtitle  B  of  Title  24  of  the  Code  of 
Federal  Regulations.  A  new  Part  100 
would  describe  the  conduct  made 
unlawful  under  the  Fair  Housing  Act.  A 
new  Part  103  would  set  forth  the 
procedures  for  the  receipt,  investigation 
and  conciliation  of  complaints  and  for 
the  issuance  of  charges  commencing 
formal  administrative  proceedings.  A 
new  Part  104  would  establish  rules  for 
the  conduct  of  administrative  hearings 
before  administrative  law  judges  and 
would  provide  rules  of  discovery  in 
connection  with  such  administrative 
proceedings. 

The  existing  departmental  regulations 
authorizing  the  Secretary  to  collect 
racial,  sex  and  ethnic  data  in 
departmental  programs,  currently 
located  at  24  CFR  Part  100,  would  be 
redesignated  as  24  CFR  Part  121.  This 
regulation  would  be  revised  to  reflect 
the  additional  data  requirements  for 
HUD  programs  to  meet  the  Department's 
responsibility  to  provide  reports  to 
Congress  and  to  make  available  to  the 
public  data  on  persons  eligible  to 
participate  and  who  are  participating  in 
HUD  programs. 

This  Notice  of  Proposed  Rulemaking 
also  would  make  revisions  in  four 
existing  departmental  regulations 
implementing  the  Fair  Housing  Act  to 
reflect  the  expansion  of  the  coverage  of 
the  law  to  include  provisions  regarding 
handicap  and  familial  status. 
Regulations  affected  by  these  changes 
are;  Fair  Housing  Administrative 
Meetings  under  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (24  CFR  Part  106), 
Fair  Housing  Advertising  (24  CFR  Psirt 
108).  Fair  Housing  Poster  (24  CFR  Part 
110)  and  for  the  Recognition  of 
Substantially  Equivalent  Fair  Housing 
Laws  (24  CFR  Part  115). 


PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR 
HOUSING  ACT 

Part  100  would  be  retitled  "Unlawful 
Housing  Practices  Under  The  Fair 
Housing  Act"  and  revised. 

The  new  Part  100  would: 

— Indicate  the  conduct  which  is  made 
unlawful  under  the  Fair  Housing  Act; 

— Include  guidance  as  to  the 
responsibility  of  persons  to  permit 
reasonable  modifications  to  dwellings 
and  to  make  reasonable 
accommodations  to  rules  and  practices 
for  persons  with  handicaps  and  further 
provide  information  as  to  the  design  and 
construction  requirements  applicable  to 
certain  new  construction  multiiamily 
housing  for  first  occupancy  after  March 
13, 1991;  and 

— Describe  the  requirements  which 
must  be  met  for  housing  to  be  exempted 
from  the  prohibitions  against 
discrimination  based  on  familial  status 
because  it  is  housing  for  older  persons. 

Subpart  A — General 

Section  100.1    Authority. 

The  Fair  Housing  Amendments  Act 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  issue  regulations 
implementing  the  provisions  of  the  Fair 
Housing  Act  (42  U.S.C.  3600-3620).  This 
section  indicates  that  the  regulations 
contained  in  Part  100  are  being  issued 
under  the  Secretary's  authority  for  the 
administration  and  enforcement  of  the 
Fair  Housing  Act. 

Section  100.5    Scope. 

The  Fair  Housing  Act  provides,  within 
constitutional  limitations,  for  fair 
housing  throughout  the  United  States.  It 
provides  that  no  person  shall,  on  the 
basis  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  be  subject  to  discrimination  in  the 
sale,  rental  or  advertising  for  sale  or 
rental  of  dwelling,  in  the  provision  of 
brokerage  services,  or  in  residential  real 
estate-related  transactions.  Section 
100.5  (a)  and  (b)  indicates  that  this  part 
provides  guidance  as  to  the 
Department's  interpretation  of  the 
coverage  of  the  Fair  Housing  Act 
regarding  discrimination  related  to  the 
sale  or  rental  of  dwellings,  the  provision 
of  services  in  connection  therewith,  and 
the  availability  of  real  estate-related 
transactions. 

The  provisions  of  this  part  generally 
reflect  the  language  of  the  statutory 
prohibitions  against  discrimination 
under  the  Fair  Housing  Act.  The  specific 
prohibitions  in  each  section  are 
amplified  by  examples  of  unlawful 
conduct  under  the  provision.  Many  of 


the  practices  identified  in  these  sections 
of  the  proposed  rule  have  been  the 
subject  of  court  decision  since  the 
passage  of  Title  VIII  of  the  Civil  Rights 
Act  of  1968.  In  other  cases,  the  examples 
reflect  the  interpretation  of  HUD  based 
on  its  experience  in  the  investigation  of 
complaints  of  discriminatory  housing 
practices  since  1968.  However,  it  must 
be  noted  that  the  illustrations  in  Part  100 
are  only  examples  of  the  conduct  made 
unlawful  under  the  Fair  Housing  Act. 

Although  the  prohibitions  against 
discrimination  because  of  handicap  and 
familial  status  are  new,  the  Department 
believes  that  it  is  appropriate  to 
interpret  the  protections  afforded  these 
new  classes  in  the  same  manner  as  the 
protections  provided  to  others  under 
provisions  of  the  Fair  Housing  Act. 
However,  the  Fair  Housing  Act 
prohibitions  against  discrimination 
because  of  handicap  provide  protection 
only  to  persons  who  are  handicapped.  A 
housing  provider  does  not  violate  the 
Fair  Housing  Act  by  restricting 
occupancy  in  dwellings  to  persons  with 
handicaps  and  the  exclusion  of  non 
handicapped  persons  from  such 
dwellings  would  not  constitute  a 
discriminatory  housing  practice. 

The  determination  to  treat  the  new 
protected  classes  in  the  same  maimer 
also  is  supported  by  the  development  of 
fair  housing  law  in  the  area  of 
discrimination  because  of  sex.  In 
enacting  the  Housing  and  Community 
Development  Act  of  1974  Congress 
amended  sections  804,  805.  and  806  by 
adding  sex  to  the  classes  of  persons 
protected  under  Title  VIII.  (See  section 
808(b)(1)  of  the  Housing  and  Commimity 
Development  Act  of  1974.  Pub.  L  93- 
383.)  Although  there  was  no  legislative 
history  regarding  this  expansion  of  the 
coverage  of  the  law,  courts  in  deciding 
cases  involving  discriminatory  housing 
practices  because  of  sex  have  held  that 
conduct  found  to  be  unlawful  when 
based  on  race,  color,  religion  or  national 
origin  was  also  unlawful  when  based  on 
sex. 

As  discussed  earlier  in  this  preamble. 
Congress  not  only  added  the  protections 
of  the  existing  law  to  persons  with 
handicaps  but  provided  additional 
requirements  with  respect  to  the 
treatment  of  persons  with  handicaps.  In 
the  Fair  Housing  Amendments  Act,  in 
addition  to  the  general  prohibition 
against  discrimination  Congress  further 
made  it  unlawful  to  refuse  to  permit 
reasonable  modifications,  to  make 
reasonable  accommodations  or  to 
design  and  construct  certain  new 
construction  multifamily  dwellings  in  a 
manner  to  make  dwellings  accessible  to 
and  usable  by  handicap  persons.  In  this 


regard  Subpart  D  of  this  rule  provides 
guidance  on  the  additional  practices 
made  unlawful  under  the  Fair  Housing 
Act. 

Section  100.5(c)  indicates  that  nothing 
in  this  part  relieves  persons 
participating  in  a  Federal  or  Federally 
assisted  program  or  activity  from 
complying  with  other  requirements 
apphcable  to  buildings  and  dwellings 
under  those  programs  or  activities. 

Section  100.10    Exemptions. 

The  Fair  Housing  Act  exempts  certain 
types  of  housing  from  the  coverage  of 
the  law.  Section  807  of  the  Fair  Housing 
Act  provides  that  under  certain 
circumstances  religious  organizations 
and  private  clubs  may  limit  the  sale, 
rental  or  occupancy  of  housing,  owned 
or  operated  for  other  than  a  commercial 
purpose,  to  their  members.  Section  807 
also  provides  that  nothing  in  the 
provisions  regarding  familial  status 
applies  to  housing  for  older  persons. 
Section  803  of  the  Fair  Housing  Act 
provides  that  nothing  in  the  Fair 
Housing  Act,  other  than  the  prohibitions 
against  discriminatory  advertising, 
applies  to  the  sale  or  rental  by  an  owner 
of  certain  single  family  houses  or  to  the 
rental  of  rooms  in  dwellings  containing 
living  quarters  occupied  by  no  more 
than  four  families,  provided  that  the 
owner  actually  occupies  one  of  the 
units.  Section  100.10  of  this  part  reflects 
these  exemptions  to  the  coverage  of  the 
law. 

Section  100.10(a)(3)  states  that  nothing 
in  this  regulation  limits  the  apphcability 
of  any  reasonable  local.  State  or  Federal 
restrictions  on  the  maximum  number  of 
occupants  permitted  to  occupy  a 
dwelling  unit.  This  paragraph 
incorporates  into  the  regulation  the 
revisions  to  section  807  of  the  Fair 
Housing  Act  contained  in  section  6(d)  of 
the  Fair  Housing  Amendments  Act  of 
1988.  That  provision  is  intended  to  allow 
reasonable  governmental  limitations  on 
occupancy  to  continue  as  long  as  they 
are  applied  to  all  occupants,  and  do  not 
operate  to  discriminate  on  the  basis  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin.  H.R. 
Rep.  No.  711. 100th  Congress.  2d  Sess.  31 
(1988)  ("House  Report"). 

Section  100.10(a)(4)  provides  that 
nothing  in  this  part  prohibits  the  refusal 
to  sell  or  rent  a  dwelling  or  to  otherwise 
make  unavailable  or  deny  a  dwelling  to 
a  person  because  such  person  has  been 
convicted  by  any  court  of  competent 
jurisdiction  of  the  illegal  manufacture  or 
distribution  of  a  controlled  substance  as 
defined  in  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802).  This 
exemption  was  intended  to  allow 
landlords  to  protect  tenants  by  refusing 


to  provide  housing  to  persons  convicted 
of  distributing  or  manufacturing  illegal 
drugs.  The  exemption  must  be  based 
upon  a  conviction.  It  does  not  apply  to 
those  who  are  not  convicted  of  a  drug 
offense.  One  conviction  is  sufficient  for 
the  exemption.  However,  as  in  the  case 
of  the  exemption  for  governmental 
restrictions  on  the  number  of  persons 
occupying  dwellings,  this  exemption 
cannot  be  applied  in  a  selective  of 
different  manner  to  exclude  persons 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin.  (134  Cong.  Rec.  S10468-9  (daily 
ed.  August  1, 1988)  (colloquy  between 
Sen.  Thurmond  and  Sen.  Kennedy)). 
This  section  also  provides  that  the 
prohibitions  against  discrimination 
based  on  familial  status  do  not  apply  to 
housing  for  older  persons  and  indicates 
that  the  definition  of  housing  for  older 
persons  is  set  forth  in  Subpart  E  of  this 
part.  Section  100.10  also  contains  the 
limited  exemption  from  the  applicability 
of  the  provisions  of  the  Fair  Housing 
Act.  odier  than  the  prohibitions  against 
discriminatory  advertising,  for  the  sale 
or  rental  of  certain  single  family  houses 
by  an  owner  and  for  rentals  of  rooms  in 
dwellings  in  which  the  owner  also 
occupies  a  room  (Mrs.  Murphy  housing). 

Section  100.20    Definitions. 

Section  100.20  proposes  definitions  to 
be  used  for  terms  in  this  part 

The  term  "aggrieved  person"  means 
any  person  who  claims  to  have  been 
injured  by  a  discriminatory  housing 
practice,  or  who  beheves  that  he  or  she 
will  be  injured  by  a  discriminatory 
housing  practice  that  is  about  to  occur. 
(Aggrieved  person  includes  a  fair 
housing  organization  as  well  as  a  tester 
or  other  person  who  seeks  information 
about  the  availability  of  dwellings  to 
determine  whether  discriminatory 
housing  practices  are  occurring.) 

A  "broker"  or  "agent"  means  any 
person  authorized  to  perform  an  action 
on  behalf  of  another  person  regarding 
any  matter  related  to  the  sale  or  rental 
of  dwellings,  including  offers, 
solicitations  or  contracts  and  the 
administration  of  matters  regarding  such 
offers,  solicitations  or  contracts  or  any 
real  estate  related  transactions. 

A  "discriminatory  housing  practice  "  is 
defined  as  an  act  that  is  unlawful  under 
section  804,  805.  806,  or  8ia  The 
definition  of  discriminatory  housing 
practices  reflects  the  addition  of 
unlawful  interference,  coercion  or 
intimidation  in  connection  with  housirig 
under  section  818  of  the  Fair  Housing 
Act  (formeriy  section  817  of  Title  VIII  of 
the  Civil  Rights  Act  of  1966)  as  a 
discriminatory  housing  practice  which 
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can  be  a  basis  for  a  complaint  under  the 
Fair  Housing  Act. 

A  "dwelling"  means  any  building, 
structure  or  portion  thereof,  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as.  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure  or  portion 
thereof,  including  mobile  home  parks, 
trailer  coiu-ts,  condominiums, 
cooperatives,  and  time-sharing 
properties. 

"Fair  Housing  Act"  means  Title  VIII  of 
the  Civil  Rights  Act  of  1968  as  amended 
by  the  Fair  Housing  Amendments  Act  of 
1983  (42  U.S.C.  3600-3620). 

"Familial  status"  means  one  or  more 
individuals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with  a 
parent  or  another  person  having  legal 
custody  of  such  individual  or  indivduals. 
or  the  designee  of  such  parent  or  other 
person  having  such  custody,  with  the 
written  permission  of  such  parent  or 
other  person.  The  defmition  would  also 
indicate  that  the  protections  afforded 
against  discrimination  on  the  basis  of 
familial  status  apply  to  any  person  who 
is  pregnant  or  is  in  the  process  of 
securing  legal  custody  of  any  individual 
who  has  not  attained  the  age  of  18 
years. 

"Handicap"  means  any  person 
defined  as  handicapped  under  §  100.201 
of  Subpart  D  of  this  part. 

The  term  "person"  includes  one  or 
more  individuals,  corporations, 
partnerships,  associations,  labor 
organizations,  legal  representatives, 
mutual  companies,  joint-stock 
companies,  trusts,  unincorporated 
organizations,  trustees,  trustees  in  cases 
under  Title  11  of  the  United  States  Code, 
receivers,  fiduciaries,  governmental 
entities,  banks,  building  and  loan 
associations,  or  other  firms  or 
enterprises. 

A  "person  in  the  business  of  selling  or 
renting"  is  any  person  who: 

(1)  Within  the  preceding  twelve 
months,  has  participated  as  principal  in 
three  or  more  transactions  involving  the 
sale  or  rental  of  any  dwelling  or  any 
interest  therein,  or 

(2)  Within  the  preceding  twelve 
months,  has  participated  as  agent,  other 
than  in  the  sale  of  their  own  personal 
residence,  in  providing  sales  or  rental 
faciUties  or  sales  or  rental  services  in 
two  or  more  transactions  involving  the 
sale  or  rental  of  any  dwelling  or  any 
interest  therein,  or 

(3)  Is  the  owner  of  any  dwelling 
designed  or  intended  for  occupancy  by, 
or  occupied  by,  five  or  more  families. 


Section  100.20  also  contains 
definitions  of  the  terms  "Secretary". 
"State"  and  "Department". 

Subpart  B — Discriminatory  Housing 
Practices 

Section  100.50    Real  estate  practices 
prohibited. 

This  section  of  the  rule  indicates  that 
Subpart  B  contains  the  Department's 
interpretation  of  the  conduct  made 
imlawful  under  section  804  and  section 
806  of  the  Fair  Housing  Act.  In  general, 
these  provisions  describe  conduct  made 
unlawful  with  regard  to  any  aspect 
related  to  the  sale,  rental,  or  advertising 
of  dwellings  and  to  the  provision  of 
brokerage  services  and  facilities  in 
connection  with  the  sale  or  rental  of 
dwellings. 

Section  100.50(b)  enumerates  the 
specific  conduct  made  unlawful  in 
relation  to  the  sale  or  rental  of 
dwellings.  The  conduct  described  in  this 
section  forms  the  basis  for  the 
subsequent  sections  in  this  subpart. 
Each  of  the  following  sections  provides 
illustrations  of  the  scope  and 
applicability  of  the  rule  to  specific  sales, 
rental  and  brokerage  activities. 

While  the  illustrations  are  set  forth 
under  the  section  of  this  subpart  which 
is  most  applicable  to  the  discriminatory 
conducted  described,  §  100.50  indicates 
that  an  action  described  in  one  section 
can  constitute  a  violation  under  other 
sections  as  well.  In  addition,  it  should 
be  noted  that  the  illustrations  of 
discriminatory  conduct  in  this  subpart 
are  only  examples  of  discriminatory 
conduct  which  violates  the  Fair  Housing 
Act  and  are  not  intended  to  limit  the 
scope  of  discrimination  in  housing  made 
unlawful  under  the  Fair  Housing  Act. 

Section  100.60    Unlawful  refusal  to  sell 
or  rent  or  to  negotiate  for  the  sale  or 
rental. 

This  section  of  the  rule  describes  the 
activities  which  constitute  a  refusal  to 
sell  or  rent  to  a  bona  fide  homeseeker  or 
a  refusal  to  negotiate  with  persons  for 
the  sale  or  rental  of  dwellings  and  which 
are  unlawful  when  they  are  taken 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

The  illustrations  in  §  100.80(b)(3) 
through  (6)  are  intended  to  indicate  the 
Department's  position  that  certain 
activities  in  which  different  treatment  is 
provided  to  persons  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin  also  can  be 
tantamount  to  an  unlawful  refusal  to 
negotiate  under  this  section. 


Section  100.65    Discrimination  in  terms, 
conditions  and  privileges  and  in 
services  and  facilities. 

Section  100.65  indicates  that 
differences  in  the  treatment  of  persons 
in  connection  with  the  provision  of 
services  and  faciUties  or  in  the  terms  or 
conditions  relating  to  the  sale  or  rental 
of  a  dwelling  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  constitute  a 
discriminatory  housing  practice. 

The  illustrations  in  S  100.65(b) 
indicate  that  the  coverage  of  this  section 
extends  beyond  restrictions  or 
differences  in  a  lease  or  sales  contract 
and  the  provision  of  different 
maintenance.  This  section  would 
provide  that  denials  of,  or  limitations  on 
the  amount  of  discounts,  rebates  or  gifts, 
or  on  the  use  of  privileges,  services  or 
facilities  relating  to  the  sale  or  rental  of 
a  dwelling  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  are  also 
discriminatory  housing  practices. 

Section  100.70    Other  prohibited  sale 
and  rental  conduct. 

This  section  would  indicate  that 
restricting  or  attempting  to  restrict  the 
housing  choices  of  persons  as  well  as 
engaging  in  any  conduct  relating  to  the 
sale  or  rental  of  a  dwelling  that 
otherwise  makes  unavailable  or  denies 
dwellings  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin,  is  a  discriminatory 
housing  practice. 

Section  100.70(c)  describes  actions 
which  result  in  limitations  of  housing 
choice  which  would  violate  the  Fair 
Housing  Act.  These  practices,  which  are 
commonly  referred  to  as  "steering", 
include  practices  designed  to  discourage 
persons  from  seeking  housing  in  a 
particular  community,  neighborhood,  or 
development  in  addition  to  those  used  to 
direct  or  assign  persons  to  a  particular 
community,  neighborhood,  or 
development  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

With  respect  to  practices  which 
otherwise  make  unavailable  or  deny  a 
dwelling,  the  illustrations  focus 
primarily  on  activities  with  respect  to 
the  sale  or  rental  of  dwellings  which 
may  not  be  taken  against  a  specific 
person  but  nonetheless  result  in  housing 
being  made  unavailable  to  persons 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin.  This  section  indicates,  for 
example,  that  a  policy  of  encouraging  or 
rewarding  discriminatory  housing 
practices  or  of  taking  adverse  actions 
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against  employees  refusing  to 
participate  in  such  discriminatory 
practices  would  violate  the  Fair  Housing 
Act  In  these  cases,  the  actions  taken 
will  result  in  a  limitation  on  the  housing 
opportunities  and  choices  available  to 
persons. 

This  section  also  states  that  the  denial 
of  the  approval  of  an  otherwise  qualified 
person  by  a  cooperative  association 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  which  results  in  the  inability  of  a 
person  to  complete  a  sale  or  rental 
transaction  constitutes  a  violation  of  the 
Fair  Housing  Act  This  example 
illustrates  the  broad  reach  of  the 
"otherwise  make  unavailable"  language 
in  the  Fair  Housing  Act  which  covers 
the  denial  of  benefits  essential  to  the 
sale  or  rental  of  a  dwelling  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

In  view  of  the  broad  reach  of  the 
"otherwise  make  unavailable"  language 
in  the  Fair  Housing  Act,  it  is  especially 
important  to  note  that  the  illustrations  in 
this  subpart  are  only  examples  of 
discriminatory  conduct  and  are  not 
intended  to  limit  the  scope  of 
discrimination  in  housing  made 
unlawful  under  the  Act.  For  instance, 
although  not  set  forth  as  an  example  in 
this  subpart,  discrimination  in  the 
provision  of  services  and  facilities 
which  are  prerequisites  to  obtaining 
dwellings,  including  discriminatory 
refusals  to  provide  municipal  services  or 
adequate  property  or  hazard  insurance 
as  well  as  discriminatory  appraisal  and 
financing  practices,  has  been  interpreted 
by  the  Department  and  by  courts  to 
render  dwellings  unavailable  under  the 
"otherwise  make  unavailable"  in  the 
Fair  Housing  Act. 

The  language  regarding  the 
"otherwise  make  unavailable" 
provisions  of  the  Fair  Housing  Act  has 
not  been  interpreted  to  impose  upon 
private  individuals  an  affirmative 
obligation  to  construct  or  offer  housing 
of  a  particular  type  or  cost.  Rather,  a 
private  individual's  decisions  based 
solely  on  legitimate  business  reasons 
other  than  race,  color,  religion,  sex, 
handicap,  familial  status  or  national 
origin  will  not  violate  the  Act.  Thus,  for 
example,  a  private  developer's  market- 
based  decision  to  include  only  efficiency 
apartments  in  a  development  would  not 
violate  the  Act  solely  because,  as  a 
practical  matter,  such  housing  would  be 
unavailable  to  families  with  children. 
For  that  reason,  the  unlawful  conduct 
described  in  this  section  does  not 
include  such  actions.  The  obligations  of 
developers  to  make  new  multifamily 


housing  accessible  to  handicapped 
persons  are  addressed  in  %  100.205. 

Section  100.75    Discriminatory 
advertisements,  statements,  and  notices. 

Although  the  Fair  Housing 
Advertising  Regulation  (24  CFR  Pari  109) 
applies  to  all  advertising  for  dwellings, 
the  Department  believes  it  is 
appropriate  in  connection  with 
regulations  describing  prohibited 
conduct  related  to  the  sale  or  rental  of 
housing  to  include  additional  guidance 
as  to  prohibited  conduct  in  the  making 
of  advertising,  notices  and  statements 
regarding  this  specific  area.  Section 
100.75  describes  prohibited  conduct 
related  to  advertisements,  notices  and 
statements,  by  persons  engaged  in  the 
sale  or  rental  of  housing  or  in  the 
printing  and  publishing  of  such 
advertisements,  notices  and  statements. 

Section  100.  tiO    Discriminatory 
representations  on  the  availability  of 
dwellings. 

Section  100.80  indicates  that  the 
provision  of  inaccurate  or  untrue 
information  about  the  availability  of 
dwellings  for  sale  or  rent  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin 
constitutes  a  violation  of  the  Fair 
Housing  Act.  In  this  regard,  it  should  be 
noted  that  a  person  who  receives  the 
inaccurate  or  untrue  information  need 
not  be  an  actual  seeker  of  housing  in 
order  to  be  the  victim  of  a 
discriminatory  housing  practice  under 
this  section. 

Section  100.85    Blockbusting. 

Blockbusting  consists  of  any  effort,  for 
profit,  to  induce  or  attempt  to  induce  a 
person  to  sell  or  rent  a  dwelling  by 
representations  regarding  the  entry  into 
a  neighborhood  of  a  person  or  persons 
of  a  particular  race,  color,  religion,  sex, 
familial  status,  or  national  origin  or  with 
a  handicap. 

Section  100.85(b)  indicates  it  is  not 
necessary  that  there  be  in  fact  a  profit 
realized  as  a  result  of  blockbusting  as 
long  as  the  availability  of  profit  was  a 
factor  involved  in  the  blockbusting 
activity.  In  addition,  the  illuLtrations  of 
unlawful  blockbusting  activity  include 
uninvited  solicitations  fur  listings  in  a 
neighborhood  which  are  different  than 
uninvited  solicitations  in  other 
neighborhoods  because  of  the  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin  of  the 
neighborhood. 

Section  100.90    Discrimination  in  the 
provision  of  brokerage  services. 

This  section  reflects  the  prohibition  in 
the  Fair  Housing  Act  against  denying 


any  person  access  to.  or  membership  or 
participation  in.  any  multiple  listing 
service,  real  estate  brokers'  organization 
or  facihty  relating  to  the  business  of 
selling  or  renting  dwellings.  This  section 
also  indicates  that  it  is  imlawful  to 
discriminate  against  any  person  in  the 
terms  or  conditions  of  such  access, 
membership  or  participation  because  of 
race,  color,  rehgion.  sex,  handicap, 
familial  status,  or  national  origin. 

Subpart  C — Discrimination  in 
Residential  Real  Estate-Related 
Transactions 

Section  100.110    Discriminatory 
practices  in  residential  real  estate- 
related  transactions. 

Section  100.110  indicates  the  general 
prohibition  against  discrimination  in  the 
availability  of,  or  in  the  terms  or 
conditions  imposed  in  any  residential 
real  estate-related  transaction  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin.  The 
prohibitions  against  discrimination  in 
this  subpart  apply  to  any  person  or  other 
entity  whose  business  includes  engaging 
in  residential  real  estate-related 
transactions.      • 

Section  100.115    Residential  real  estate- 
related  transactions. 

This  section  incorporates  into  this 
part  the  definition  of  the  term 
"residential  real  estate  transaction" 
contained  in  section  6(c)  of  the  Fair 
Housing  Amendments  Act  of  1988. 

Section  100.120    Discrimination  in  the 
making  of  loans  and  in  the  provision  of 
other  financial  assistance. 

This  section  indicates  that  it  is 
unlawful  for  a  person  or  entity  engaged 
in  residential  real  estate  transactions  to 
discriminate  against  persons  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  in 
making  available  loans  and  other 
financial  assistance  relating  to 
dwellings.  The  prohibitions  against 
discrimination  in  the  making  of  loans 
and  in  the  provision  of  other  financial 
assistance  reflects  the  language  relating 
to  discrimination  in  the  financing  of 
housing  under  Title  VIII  of  the  Civil 
Rights  Act  of  1968. 

In  connection  with  the  development  of 
the  illustrations  of  activities  which 
would  constitute  discriminatory 
practices  under  the  Fair  Housing  Act 
relating  to  the  making  available  of  loans 
and  other  assistance  the  Department 
has  been  guided  by  its  experiences  in 
connection  with  the  administration  and 
enforcement  of  the  current  law. 

The  definition  of  the  term  residential 
real  estate-related  transactions  includes 
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loans  and  other  financial  assistance 
which  are  sectuvd  by  residential  real 
estate.  This  revision  expands  the  types 
of  financing  transactions  which  are 
covered  by  the  nondiscrimination 
requirements  of  Title  Vm  of  the  Civil 
Rights  Act  of  1968.  However,  there  is 
nothing  in  the  legislative  history  of  the 
Fair  Housing  Amendments  Act  of  1988 
which  indicates  that  the  Congress 
intended  that  loans  and  other  assistance 
secured  by  a  dwelling  be  treated  any 
differently  than  loans  for  the  purchase, 
construction,  improvement,  repair,  or 
maintenance  of  a  dwelling.  Thus,  the 
illustrations  in  this  section  apply  equally 
to  both  types  of  loans. 

The  illustrations  of  unlawful  conduct 
under  this  section  include  the  making  of 
statements,  notices  and  advertisements 
which  indicate  a  preference  of  an 
intention  to  make  a  preference  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 
Although  the  Fair  Housing  Advertising 
Regulation  (24  CFR  Part  109)  applies  to 
all  advertising  for  dwellings,  the 
Department  has  determined  that  it  is 
appropriate  in  connection  with 
regulations  describing  prohibited 
conduct  related  to  residential  real 
estate-related  transactions  to  include 
additional  guidance  as  to  prohibited 
conduct  in  the  making  of  advertising, 
notices  and  statements  regarding  this 
specific  area.  Section  100.120(b)(3) 
describes  prohibited  conduct  related  to 
advertisements,  notices  and  statements 
in  connection  with  residential  real 
estate-related  transactions. 

Section  100.125    Discrimination  in  the 
purchasing  of  loans  and  other  financial 
assistance. 

The  principal  change  in  the  nature  of 
the  conduct  made  unlawful  regarding 
loans  and  other  assistance  with  respect 
to  dwellings  is  the  inclusion  of  activities 
relating  to  the  purchase  of  such  loans.  In 
prohibiting  discrimination  in  the 
purchasing  of  loans  Congress  extended 
the  coverage  of  the  Fair  Housing  Act  to 
conduct  in  the  secondary  mortgage 
market.  The  House  Report  on  die  Fair 
Housing  Amendment  Act  of  1988  states, 
with  regard  to  this  expeuided  coverage 
however,  that  "[T]he  Committee  does 
not  intend  that  those  purchasing 
mortgage  loans  be  precluded  from  taking 
into  consideration  factors  justified  by 
business  necessity  (including 
requirements  of  Federal  law)  which 
relate  to  the  financial  security  of  the 
transaction  or  the  protection  against 
default  or  diminution  in  the  value  of  the 
property."  (House  Report  at  30). 

Section  100.125  indicates  the  new 
coverage  of  secondary  mortgage  market 
activities  under  the  Fair  Housing  Act. 


Since  the  protections  provided  under 
this  section  are  new,  the  illustrations  of 
discriminatory  housing  practices  in  this 
section  focus  on  general  areas  of 
unlawful  conduct  under  the  Act.  In  this 
respect,  the  illustrations  indicate  that 
conduct  made  unlawful  with  regard  to 
secondary  mortgage  market  activities 
include  actions  taken  with  respect  to  the 
purchase  and  pooling  of  loans  as  well  as 
the  terms  and  conditions  of  the  sale  of 
securities  issued  based  on  such  loans. 

Section  100.130    Discrimination  in  the 
terms  and  conditions  for  making 
available  loans  or  other  financial 
assistance. 

Section  100.130  indicates  that  it  is 
unlawful  to  impose  different  terms  or 
conditions  for  the  availability  of  a  loan 
or  other  financial  assistance  for  a 
dwelling  or  which  is,  or  will  be  secured 
by  a  dwelling  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

The  illustrations  of  the  unlawful 
activities  indicate  that  requirements, 
procedures,  policies  or  practices  relating 
to  loans  or  other  financial  assistance 
which  are  different  or  imposed  in  a 
different  manner  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  are  discriminatory 
housing  practices.  This  section  also 
indicates  that  imposing  different  loan 
provisions  (such  as  the  interest  rate  or 
the  duration  of  the  loan),  or  providing 
different  types  of  loans  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin  are  unlawful. 

In  addition,  §  100.130(b)(4)  indicates  it 
is  unlawful  to  fail  to  make  available  a 
loan  or  other  assistance  because  of  the 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  of  the 
present  or  prospective  residents  or 
occupants  of  dwellings  in  the  area  of  the 
dwelling  for  which  the  loan  or  other 
financial  assistance  is  sought,  or  in  the 
area  in  which  the  dwelling  which  is 
provided  as  security  for  the  loan  or 
other  assistance  is  located. 

The  practice  of  refusing  to  make  loans 
or  certain  types  of  loans  or  other 
assistance  for  dwellings  in  particular 
areas  has  been  generally  referred  to  as 
"redlining".  However,  the  determination 
of  the  nature  and  types  of  loans  and 
other  ^ancial  assistance  to  be  offered 
by  a  person  or  entity  engaged  in 
residential  real  estate-related 
transactions  in  many  cases  involves 
legitimate  business  judgments  and 
complex  financial,  economic  and  social 
issues  and  problems.  Unless  the  failure 
to  provide  loans  or  other  assistance  to  a 
particular  area  is  because  of  the  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin  of  persons,  it 


does  not  violate  the  Fair  Housing  Act  In 
order  to  avoid  confusion  as  to  the  nature 
of  conduct  prohibited  under  the  Fair 
Housing  Act  the  term  redlining  has  not 
been  used  in  this  section  of  the  rule. 

Section  100.135  Unlawful  practices  in 
the  selling,  brokering,  or  appraising  of 
residential  real  property. 

The  prohibitions  against 
discrimination  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  in  connection  with 
residential  real  estate-related 
transaction  apply  to  the  selling, 
brokering  and  appraising  of  residential 
real  property.  Section  100.135  states  that 
it  is  unlawful  for  any  person  whose 
business  includes  engaging  in  the 
selling,  brokering  or  appraising  of 
residential  real  property  to  discriminate 
against  any  person  in  making  available 
such  activities,  or  in  the  terms  or 
conditions  of  such  activities  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

For  the  purpose  of  this  rule  the  term 
"appraisal"  means  an  estimate  or 
opinion  of  the  value  of  a  specified 
residential  real  property  made  in  a 
commercial  context  in  connection  with 
the  sale,  rental,  financing  or  retinancing 
of  a  dwelling  or  with  any  other 
residential  real  estate-related 
transactions,  whether  the  appraisal  is 
oral  or  written,  or  transmitted  formally 
or  informally. 

While  the  Fair  Housing  Act  provides  a 
specific  exemption  for  appraisals  stating 
that  nothing  in  the  Act  prohibits  a 
person  in  the  business  of  furnishing 
appraisals  of  real  property  to  take  into 
consideration  factors  other  than  race, 
color,  religion,  sex.  handicap,  familial 
statutt.  or  national  origin,  the 
illustrations  of  unlawful  conduct  make 
clear  that  consideration  of  any  factor 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin  does  constitute  a  discriminatory 
housing  practice. 

Section  100.135(d)(3)  would  provide 
that  it  is  unlawful,  in  a  commercial 
context,  by  either  statements  or  conduct 
to  instruct  or  encourage  any  person,  or 
to  impose  standards  requiring  such 
person,  to  consider  any  factor  in  making 
an  appraisal  of  a  dwelling  which  relates 
to  race,  color,  religion,  sex,  handicap, 
familial  status  or  national  origin.  This 
illustration  is  intended  to  cover,  among 
other  activities,  instruction  or  training  of 
appraisers  by  professional  appraiser 
associations,  or  the  adoption  of 
discriminatory  appraisal  standards  by 
governmental  agencies  providing  home 
mortgage  financing.  By  limiting  its 
application  to  activities  undertaken  in  a 


Federal  Register  /  Vol.  53,  No.  215  /  Monday,  November  7, 1988  /  Proposed  Rules 


44999 


commercial  context  the  Department 
intends  to  indicate  that  activities  which 
may  be  subject  to  First  Amendment 
protections,  such  as  the  publication  of 
treatises,  articles,  etc.,  regarding 
appraisal  theory  or  practices,  are 
excluded  from  coverage. 

In  addition,  5  100.135(d)(4)  provides 
that  it  is  unlawful  for  any  person  to  (a) 
use  any  appraisal  or  appraisal  report  if 
such  person  knows  or  reasonably  should 
know  that  the  appraisal  takes  into 
account  a  factor  or  factors  based  on 
race,  color,  religion,  sex  or  national 
origin,  or  (b)  use  any  information 
relating  to  race,  color,  religion,  sex, 
handicap,  familial  status  or  national 
origin  which  is  contained  in  an  appraisal 
report.  This  rule  is  intended  primarily  to 
prohibit  lenders  or  other  persons  who 
engage  in  residential  real  estate-related 
activities  from  utilizing  a  discriminatory 
appraisal,  or  information  relating  to 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin 
contained  in  an  appraisal  report,  in 
determining  the  eligibility  or  the  terms 
and  conditions  for  financing.  This 
illustration  would  also  relate  to  other 
persons,  such  as  real  estate  brokers, 
who  might  use  an  appraisal  report  in 
establishing  the  sales  price  of  a 
dwelling. 

Subpart  D — Prohibitions  Against 
Discrimination  Because  of  Handicap 

The  Fair  Housing  Amendments  Act  of 
1988  extended  the  principle  of  equal 
housing  opportunity  to  persons  with 
handicaps.  The  Act  makes  "a  clear 
pronouncement  of  a  national 
commitment  to  end  the  unnecessary 
exclusion  of  persons  with  handicaps 
from  the  American  mainstream.  It 
repudiates  the  use  of  stereotypes  and 
ignorance,  and  mandates  that  persons 
with  handicaps  be  considered  as 
individuals."  House  Report  at  18.  The 
Act  makes  it  unlawful  to  discriminate  or 
to  otherwise  make  unavailable  or  deny 
a  dwelling  to  any  buyer  or  renter 
because  of  a  handicap  of  that  individual, 
someone  associated  with  that 
individual,  or  of  a  resident  or  potential 
resident  (section  804(f)(1)).  It  also 
prohibits  discrimination  against  the 
same  person  in  the  terms,  conditions,  or 
privileges  of  sale  or  rental,  or  provision 
of  services  or  facilities  (section 
804(f)(2)).  It  requires  that  persons  with 
handicaps  be  permitted  to  make 
reasonable  modifications,  at  their 
expense,  to  existing  premises  to  afford 
them  full  enjoyment  of  the  premises 
(section  804(f)(3)(A)).  It  also  requires 
that  after  March  13, 1991,  new 
multifamily  dwellings  of  four  or  more 
units  be  designed  and  constructed  to 
allow  ready  access  to  and  use  by 


persons  with  handicaps  (section 
804(0(31(0)). 

Section  100.200    Purpose. 

Section  100.200  explains  that  the 
purpose  of  Subpart  D  is  to  e^ectuate  the 
provisions  concerning  handicap  in  the 
Fair  Housing  Amendments  Act  of  1988. 

Section  100.201     Definitions. 

Section  100.201  proposes  definitions  to 
be  used  for  terms  used  only  in  subpart 
D.  The  definitions  in  subpart  A  also 
apply  to  subpart  D. 

"Accessible",  when  used  with  respect 
to  the  public  and  common  use  areas  of  a 
building  containing  covered  multifamily 
dwellings,  means  that  the  public  or 
common  use  areas  of  the  building  can  be 
approached,  entered,  and  used  by 
individuals  with  physical  handicaps. 
The  phrase  "readily  accessible  to  and 
usable  by"  is  synonymous  with 
accessible.  A  public  or  common  use  area 
that  complies  with  the  appropriate 
requirements  of  ANSI  A117.1  or  another 
standard  that  affords  handicapped 
persons  access  essentially  equivalent  to 
or  greater  than  that  required  by  ANSI 
A117.1  is  "accessible"  within  the 
meaning  of  this  definition. 

"Accessible  route"  means  a 
continuous  unobstructed  path 
connecting  accessible  elements  and 
spaces  in  a  building  or  within  a  site  that 
can  be  negotiated  by  a  person  with  a 
severe  disability  using  a  wheelchair  and 
that  is  also  safe  for  and  usable  by 
people  with  other  disabilities.  Interior 
accessible  routes  may  include  corridors, 
floors,  ramps,  elevators  and  lifts. 
Exterior  accessible  routes  may  include 
parking  access  aisles,  curb  ramps, 
walks,  ramps  and  lifts.  A  route  that 
complies  with  the  appropriate 
requirements  of  ANSI  A117.1  is  an 
"accessible  route".  This  definition  is 
consistent  with  the  definition  of 
"accessible  route"  in  ANSI  A117.1. 

"ANSI  A117.1"  means  the  American 
National  Standard  for  buildings  and 
facilities  providing  accessibility  and 
usability  for  physically  handicapped 
people.  The  American  National 
Standards  Institute,  Inc.  (ANSI)  is  a 
private,  national  organization  that 
publishes  standards  on  a  wide  variety  of 
subjects.  The  Secretariat  that  developed 
the  1986  edition  of  the  ANSI  standard 
was  composed  of  the  National  Blaster 
Seal  Society,  the  President's  Committee 
on  Employment  of  the  Handicapped, 
and  HUD.  The  current  version  of  these 
standards  was  published  in  1986  and  is 
referred  to  as  "ANSI  A117.1-1986". 
Whenever  ANSI  A117.1  is  used  in 
subpart  D.  the  reference  is  to  the  most 
recently  published  edition  of  ANSI 
A117.1  as  of  the  date  bids  for 
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construction  of  a  particular  building  are 
solicited. 

"Building"  means  a  structure,  facility 
or  the  portion  thereof  that  contains  or 
serves  one  or  more  dwelling  units.  For 
example,  a  structure  that  serves  one  or 
more  dwelling  units  includes  a  structure 
containing  recreational  facilities  for 
residents  of  an  apartment  complex. 

"Building  entrance  on  an  accessible 
route"  means  an  accessible  entrance  to 
a  building  that  is  connected  by  an 
accessible  route  within  the  boundary  of 
the  site  accessible  to  public 
transportation  stops,  to  accessible 
parking  and  passenger  loading  zones, 
and  to  public  streets  or  sidewalks,  if 
available.  A  building  entrance  that 
complies  with  ANSI  A117.1  complies 
with  the  requirements  of  this  definition. 

"Common  use  areas"  means  rooms, 
spaces  or  elements  inside  or  outside  a 
builoing  that  are  made  available  for  the 
use  of  residents  of  a  building  or  the 
guests  thereot.  Fxamples  of  common  use 
areas  include  hallways,  lounges, 
lobbies,  laundry  rooms,  refuse  rooms 
and  passageways  among  and  between 
buildings. 

"Controlled  substance"  means  any 
drug  or  other  substance,  or  immediate 
precursor  included  in  the  definition  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802). 

"Covered  multifamily  dwellings" 
means  buildings  consisting  of  4  or  more 
dwelling  units  if  such  buildings  have  one 
or  more  elevators;  and  ground  floor 
dwelling  units  in  other  buildings 
consisting  of  4  or  more  dwelling  units.  A 
single  structure  consisting  of  5  two-story 
townhouses  is  not  a  "covered 
multifamily  dwelling"  if  the  units  do  not 
have  elevators  because  the  entire 
dwelling  unit  is  not  on  the  ground  floor. 
Dwelling  unit"  means  any  building, 
structure  or  portion  thereof  which  is 
occupied  as.  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  person 
or  family.  Examples  of  dwelling  units 
include  single  family  detached  houses, 
townhouses,  apartments,  and 
condominiums. 

"Entrance"  means  any  access  point  to 
a  building  used  by  residents  for  the 
purpose  of  entering. 

"Exterior"  means  all  areas  of  the 
premises  outside  of  an  individual 
dwelling  unit.  The  term  exterior  is  used 
in  the  definition  of  "premises". 

"First  occupancy"  means  a  building 
that  has  never  before  been  used  for  any 
purpose. 

"Ground  floor"  means  a  floor  of  a 
building  with  a  building  entrance  on  an 
accessible  route.  A  building  may  have 
more  than  one  ground  floor. 
\ 
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"Handicap"  means,  with  respect  to  a 
person,  a  physical  or  mental  impairment 
which  substantially  limits  one  or  more 
of  such  person's  major  life  activities;  a 
record  of  having  such  an  impairment;  or 
being  regarded  as  having  such  an 
impairment.  However,  this  term  does 
not  include  current,  illegal  use  of  or 
addiction  to  a  controlled  substance.  The 
term  also  does  not  include  an  individual 
solely  because  that  individual  is  a 
transvestite.  Paragraphs  (a),  (b),  (c)  and 
(d)  of  the  definition  clarify  the  key 
ph.'-ases  in  the  definition:  "physical  or 
mental  impairment":  "major  life 
activities";  "has  a  record  of  such  an 
impairment";  and  "is  regarded  as  having 
an  impairment". 

With  the  exception  of  current,  illegal 
use  of  or  an  addiction  to  a  controlled 
substance,  the  definition  of  "handicap" 
in  the  Act  is  very  similar  to  the 
definition  of  the  term  "individual  with 
handicaps"  in  the  Rehabilitation  Act  of 
1973.  29  U.S.C.  706.  Congress  intended 
that  the  definition  of  "handicap"  in  the 
Fair  Housing  Amendments  Act  to  be 
interpreted  in  a  manner  that  is 
consistent  with  regulations  interpreting 
the  meaning  of  the  similar  provision 
found  in  section  504  of  the 
Rehabilitation  Act  of  1973.  29  U.S.C.  794. 
House  Report  at  22;  134  Cong.  Rec. 
S10492  (daily  ed.  August  1, 1988) 
(statement  of  Sen.  Chafee);  134  Cong. 
Rec.  H4689  (daily  ed.  June  23. 1988) 
(statement  of  Rep.  Pelosi);  134  Cong. 
Rec.  H4ei2  (daily  ed.  )une  22. 1988) 
(statement  of  Rep.  Schroeder). 

Section  504  of  the  Rehabilitation  Act 
prohibits  discrimination  against 
otherwise  qualified  individuals  with 
handicaps  in  programs  or  activities 
receiving  federal  financial  assistance  as 
well  as  in  federally  conducted  programs 
and  activities.  The  Department  of  Justice 
section  504  coordination  regulation  for 
federally  assisted  programs  is  at  28  CFR 
Part  41.  HUD's  section  504  regulation  for 
federally  assisted  programs  is  at  24  CFR 
Part  8.  Paragraphs  (a),  (b),  (c)  and  (d)  of 
the  definition  of  "handicap"  closely 
follow  the  definitions  of  these  key 
phrases  used  in  regulations  interpreting 
section  504. 

Paragraph  (a)  of  the  definition  of 
"handicap"  in  §  100.201  closely  follows 
the  definition  in  HUD's  section  504 
regulation  for  federally  assisted 
programs  and  activities  (24  CFR  8.3), 
except  that  this  rule's  definition  does 
not  include  drug  addiction  caused  by 
current  illegal  use  of  a  drug  that  is  a 
controlled  substance.  Section  5(b)  of  the 
Fair  Housing  Amendments  Act 
expressly  excludes  from  the  definition  of 
"handicap"  current,  illegal  use  of  or 
addiction  to  a  controlled  substance,  aa 


defined  by  the  Controlled  Substances 
Act  (21  U.S.C.  802).  The  legislative 
history  of  the  Fair  Housing  Amendments 
Act  demonstrates  that  the  Act  does  not 
exclude  from  protection  persona  who 
take  controlled  substances  for  a  medical 
condition  under  the  care  of,  or  by 
prescription  from,  a  physician.  Use  of  a 
medically  prescribed  drug  does  not 
constitute  illegal  use  of  a  controlled 
substance.  Similarly,  individuals  who 
have  a  record  of  drug  use  or  addiction 
but  do  not  currently  use  illegal  drugs 
would  continue  to  be  protected  if  they 
fell  within  the  definition  of  "handicap." 
It  is  not  the  intent  of  the  Act  to  exclude 
from  protection  individuals  who  have 
recovered  from  an  addiction  or  are 
participating  in  a  self-help  group.  House 
Report  at  22;  134  Cong.  Rec.  S10553 
(daily  ed.  August  2, 1988)  (statement  of 
Sen.  Domenici).  However,  individuals 
who  are  participating  in  a  self-help 
group  [e.g..  Narcotics  Anonymous)  are 
not  automatically  thereby  included 
within  the  definition  of  "handicap." 
Rather,  they  are  protected  only  if  they 
fall  within  the  definition  of  "handicap." 
i.e..  they  are  not  illegally  using 
controlled  substances. 

Paragraph  (b)  defines  the  term  "major 
Ufe  activities"  the  same  way  the  concept 
is  defined  in  regulations  implementing 
section  504.  A  major  life  activity 
includes  functions  such  as  caring  for  . 
one's  self,  performing  manual  tasks, 
walking,  seeing,  hearing,  speaking, 
breathing,  learning  and  working. 

Paragraph  (c)  defines  the  phrase  "has 
a  record  of  such  an  impairment"  as  that 
phrase  is  used  in  the  definition  of 
handicap.  A  person  who  has  a  history 
of,  or  has  been  misclassified  as  having, 
a  mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities  is  a  handicapped  person 
under  the  Fair  Housing  Act. 

Paragraph  (d)  defines  the  phrase  "is 
regarded  as  having  an  impairment"  to 
mean  a  person  who: 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  a  person  as 
constituting  such  a  limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities  only  as  a 
result  of  the  attitudes  of  others  toward 
such  impairment;  or 

(3)  Has  none  of  the  impairments 
defined  in  paragraph  (a)  but  is  treated 
by  a  person  as  having  such  an 
impairment. 

"Interior"  means  the  spaces,  parts, 
components  or  elements  of  an  individual 
dwelling  unit  The  terra  "interior"  is 
used  in  S  100.203  relating  to 


modifications  of  existing  premises  and 
in  the  definition  of  "premises '.  The 
kitchen  and  bathroom  of  an  apartment 
are  examples  of  elements  of  a  dwelUng 
unit  and  are  also  part  of  the  "interior"  of 
the  premises. 

"Modification"  means  any  change  to 
the  public  or  common  use  areas  of  a 
building  or  any  change  to  a  dwelling 
unit. 

"Premises"  means  the  interior  or 
exterior  spaces,  parts,  components  or 
elements  of  a  building  or  a  dwelling  unit, 
including  individual  dwelling  units  and 
the  public  and  common  use  areas  of  a 
building. 

"Public  use  areas"  means  rooms  or 
spaces  of  a  building  that  are  made 
available  to  the  general  public.  Public 
use  may  be  provided  at  a  building  that  is 
privately  or  publicly  owned. 

"Site"  means  a  parcel  of  land 
bounded  by  a  property  line  or  a 
designated  portion  of  a  public  right  of 
way. 

Section  100.202    General  prohibitions 
against  discrimination  because  of 
handicap. 

Section  100.202  contains  the  general 
prohibitions  against  discrimination 
because  of  handicap  and  serves  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  subpart.  The  remaining 
sections  of  Subpart  D  explain  in  greater 
detail  what  conduct  is  discriminatory. 
Thus,  whenever  a  person  has  violated 
any  of  the  subsequent  sections  of 
Subpart  D,  that  person  has  also  violated 
5  100.202. 

Paragraph  (a)  restates  the  Fair 
Housing  Amendments  Act's  mandate  of 
nondiscrimination  in  the  sale  or  rental 
of  dwellings.  Under  paragraph  (a),  it  is 
unlawful  to  discriminate  against  any 
person  in  the  sale  or  rental  of  or  to 
otherwise  make  unavailable  or  deny,  a    / 
dwelling  to  any  buyer  or  renter  because 
of  a  handicap  of  that  buyer  or  renter,  a 
person  residing  in  or  intending  to  reside 
in  that  dwelling  after  it  is  so  sold, 
rented,  or  made  unavailable,  or  any 
person  associated  with  that  buyer  or 
renter.  Under  this  provision,  a  landlord 
may  not,  for  example,  refustf  to  rent  to 
an  individual  solely  because  the 
applicant  uses  a  wheelchair  or  has  a 
history  of  physical  or  mental  illness. 

Paragraph  (b)  restates  the  Act's  ban  of 
discrimination  in  the  terms,  conditions, 
or  privileges  of  the  sale  or  rental  of  a 
dwelling.  Paragraph  (b)  makes  it 
unlawful  to  discriminate  against  any 
person  in  the  terms,  conditions,  or 
privileges  of  the  sale  or  rental  of  a 
dwelling,  or  in  the  provision  of  services 
or  facilities  in  connection  with  such 
dwelling  because  of  a  handicap  of  that 


buyer  or  renter,  a  person  residing  in  or 
intending  to  reside  In  that  dwelling  after 
it  is  so  sold,  rented,  or  made  available, 
or  any  person  associated  with  that 
person.  This  provision  is  intended  to 
prohibit  special  restrictive  covenants  or 
other  terms  or  conditions,  or  denials  of 
service  because  of  an  individual's 
handicap  and  which  have  the  effect  of 
excluding,  for  example,  congregate 
living  arrangements  for  persons  with 
handicaps.  Under  this  provision  it  is 
unlawful  to  bar  discriminatorily  a 
person  with  handicaps  from  access  to 
recreation  facilities,  parking  privileges, 
cleaning  and  janitorial  services  and 
other  facihties.  uses  of  premises, 
benefits  and  privileges  made  available 
to  other'tenants,  residents,  and  owners. 
House  Report  at  23. 

Paragraphs  (a)  and  (b)  prohibit  not 
only  discrimination  against  the  primary 
purchaser  or  named  lessee,  but  also 
prohibit  denials  of  housing 
opportununities  to  applicants  because 
they  have  children,  parents,  friends, 
spouses,  roommates,  patients 
subtenants  or  other  associates  who  have 
disabilities.  House  Report  at  24. 

The  legislative  history  of  the  Fair 
Housing  Amendments  Act  makes  it 
clear  that  the  Act  was  intended  to 
prohibit  landlords  and  owners  for 
asking  prospective  tenants  and  buyers 
blanket  questions  about  the  individuals' 
disabilities.  The  House  Report  explains 
that  the  approach  taken  in  section  504 
regulations  dealing  with  pre- 
employment  inquiries  should  apply  also 
to  the  Fair  Housing  Amendments  Act. 
House  Report  at  30.  Under  section  504 
regulations,  employers  may  not  inquire, 
as  part  of  pre-employment  inquiries, 
whether  an  applicant  is  a  handicapped 
person.  Employers  may  only  make 
preemployment  inquires  into  an 
applicant's  ability  to  perform  job-related 
functions.  See  45  CFR  84.14;  24  CFR  8.13. 

Paragraph  (c)  is  an  adaptation  of  the 
"pre-employment  inquiries"  provisions 
in  section  504  regulations;  it  prohibits 
inquiries  to  determine  whether  an 
applicant  for  a  dwelling,  a  person 
intending  to  reside  in  that  dwelling  after 
it  is  sold,  rented  or  made  available,  or 
any  person  associated  with  that  person 
has  a  handicap  or  to  make  inquiry  as  to 
the  nature  or  severity  of  a  handicap  of 
such  person. 

Paragraph  (c)  also  states  that  it  does 
not  prohibit  five  types  of  inquires, 
provided  these  inquiries  are  made  of  all 
applicants,  whether  or  not  they  have 
handicaps. 

Paragraph  (c)(i)  clarifies  that  a 
housing  provider  may  inquire  into  an 
applicant's  ability  to  meet  the 
requirements  of  ownership  or  tenancy. 
Thus,  in  assessing  an  application  for 


tenancy,  a  landlord  or  owner  may  ask 
an  individual  the  question  that  he  or  she 
asks  of  all  other  applicants  that  relate 
directly  to  the  tenancy  [e.g.,  questions 
relating  to  rental  history  or  a  targeted 
inquiry  as  to  whether  the  individual  has 
engaged  in  acts  that  would  pose  a  direct 
threat  to  the  health  or  safety  of  other 
tenants),  but  may  not  ask  an  applicant 
blanket  questions  with  regard  to 
whether  the  individual  has  a  disability. 
A  housing  provider  may  also  not  ask  an 
applicant  questions  which  would  require 
the  applicant  to  waive  his  or  her  right  to 
confidentiality  concerning  his  or  her 
medical  condition  or  history.  House 
Report  at  30. 

Paragraph  (c)  (ii)  states  that 
paragraph  (c)  does  not  prohibit  inquiry 
to  determine  whether  an  applicant  is 
qualified  for  a  dwelling  that  is  available 
only  to  persons  with  handicaps  or  to 
persons  with  a  particular  type  of 
handicap.  The  Fair  Housing 
Amendments  Act  does  not  prohibit  the 
exclusion  of  non-handicapped  persons 
from  dweUings.  A  housing  facility  may 
lawfully  restrict  occupancy  to  persons 
with  handicaps.  For  example,  some 
Federal  and  State  housing  programs  are 
designed  for,  and  occupied  by,  persons 
with  handicaps.  Only  persons  with 
handicaps  are  eligible  to  live  in  such 
dwellings.  The  owner  or  operator  of 
such  a  housing  facility  may  inquire  of 
applicants  to  determine  whether  they 
have  a  handicap  for  the  purpose  of 
determining  eligibility. 

Paragraph  (c)(iii)  provides  that 
paragraph  (c)  does  not  prohibit  an 
inquiry  to  determine  whether  an 
applicant  for  a  dwelling  is  qualified  for  a 
priority  available  to  persons  with 
handicaps  or  to  persons  with  a 
particular  type  of  handicap.  A  housing 
provider  may  choose  to  offer  some  or  all 
of  its  units  to  persons  with  handicaps  on 
a  priority  basis  and  may  inquire  whether 
applicants  qualify  for  such  a  priority. 
For  example,  a  housing  provider  may 
offer  accessible  units  to  persons  with 
mobility  impairments  on  a  priority  basis 
and  may  ask  applicants  whether  they 
have  a  mobility  impairment  which 
would  qualify  them  for  such  a  priority. 

Paragraph  (c)(iv)  provides  that 
paragraph  (c)  does  not  prohibit  inquiring 
whether  an  applicant  for  a  dwelling  is  a 
current  illegal  abuser  of  or  addict  to  a 
controlled  substance.  The  definition  of 
"handicap"  in  the  Fair  Housing 
Amendments  Act  does  not  include 
current,  illegal  use  of  or  addiction  to  a 
controlled  substance.  See  House  Report 
at  30. 

Paragraph  (c)(v)  provides  that 
paragraph  (c)  does  not  prohibit  inquiring 
whether  an  applicant  has  been 
convicted  of  the  illegal  manufacture  or 


distribution  of  a  controlled  substance. 
Section  807(b)(4)  of  the  Fair  Housing  Act 
states  that  nothing  in  the  Act  prohibits 
conduct  against  a  person  because  such 
person  has  been  convicted  by  any  court 
of  competent  jurisdiction  of  the  illegal 
manufacture  or  distribution  of  a 
controlled  substance. 

Paragraph  (d)  restates  new  section 
804(f)(9)  of  the  Fair  Housing  Act  which 
provides  that  nothing  in  section  804(1) 
requires  that  a  dwelling  be  made 
available  to  an  individual  whose 
tenancy  would  constitute  a  direct  threat 
to  the  health  or  safety  of  other 
individuals  or  whose  tenancy  would 
result  in  substantial  physical  damage  to 
the  property  of  others.  This  provision 
was  included  "to  allay  the  fears  of  those 
who  believe  that  the  non-discrimination 
provisions  of  this  Act  could  force 
landlords  and  owners  to  rent  or  sell  to 
persons  whose  tenancies  could  pose 
such  a  risk."  House  Report  at  28 
(footnote  omitted).  However,  this 
provision  was  not  intended  to  create  or 
permit  a  presumption  that  individuals 
with  handicaps  generally  pose  a  greater 
threat  to  the  health  or  safety  of  others 
than  do  individuals  without  handicaps. 

In  adopting  this  provision,  the  House 
Committee  on  the  Judiciary  affirmed 
that  all  individuals  with  handicaps,  with 
the  exception  of  current  illegal  abusers 
of  or  addicts  to  controlled  substances, 
are  entitled  to  the  protections  under  the 
Act.  Id.  This  approach  differs  in  one 
significant  respect  from  that  taken  in  the 
Rehabilitation  Act  of  1973.  The 
definition  of  "individuals  with 
handicaps"  in  the  Rehabilitation  Act 
does  not  per  se  exclude  persons  who 
currently,  illegally  use  or  are  addicted  to 
a  controlled  substance.  The 
Rehabilitation  Act's  definition  of 
"individuals  with  handicaps"  excludes, 
with  regard  to  emploj-ment,  "any 
individual  who  is  an  alcoholic  or  drug 
abuser  whose  current  use  of  alcohol  or 
drugs  prevents  such  individual  from 
performing  the  duties  of  the  job  in 
question  or  whose  employment  by 
reason  of  such  current  alcohol  or  drug 
abuse,  would  constitute  a  direct  threat 
to  property  or  the  safety  of  others."  29 
U.S.C.  706(8)(B). 

With  respect  to  individuals  with 
contagious  diseases  and  infections, 
section  804(f)(9)  is,  however,  parallel  to 
the  corresponding  provision  of  the  Civil 
Rights  Restoration  Act  of  1988  (CRRA) 
(Pub.  L  100-259, 102  Stat.  28  (March  22, 
1988)).  Section  9  of  the  CRRA  amended 
the  Rehabilitation  Act's  definition  of 
"individuals  with  handicaps"  further  to 
exclude,  for  purposes  of  section  504  as  it 
relates  to  employment,  "an  individual 
who  has  a  currently  contagious  disease 
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or  infection  and  who,  by  reason  of  such 
disease  or  infection,  would  constitute  a 
direct  threat  to  the  health  or  safety  of 
other  individuals  or  who,  by  reason  of 
the  currendy  contagious  disease  or 
infection,  is  unable  to  perform  the  duties 
of  the  job." 

The  provision  was  added  to  the  CRRA 
in  order  to  codify  the  decision  of  the 
Supreme  Court  in  School  Board  of 
Nassau  County  v.  Arline,  107  S.  Ct.  1123 
(1987).  House  Report  at  29. 

In  Arline,  a  case  involving  an 
allegation  of  employment  discrimination 
under  section  504,  the  Supreme  Court 
held  that  a  person  who  has  the 
contagious  disease  of  tuberculosis  can 
be  an  "individual  with  handicaps" 
within  the  meaning  of  section  504. 107 
S.Ct.  at  1132.  The  Court  in  Arline  further 
explained  that  an  employee  "who  poses 
a  significant  risk  of  commimicating  a 
contagious  disease  to  others  in  the        ^ 
workplace  will  not  be  otherwise 
qualified  for  his  or  her  job  if  reasonable 
accommodation  will  not  eliminate  that 
risk."  107  S.Ct.  at  1131.  n.  18. 

The  legislative  history  of  the  Fair 
Housing  Amendments  Act  indicates  that 
the  "direct  threat"  language  restated  in 
paragraph  (d]  should  be  interpreted 
consistently  with  Arline.  House  Report 
at  29. 

The  House  Report  states  that  "[w]hile 
Arline  dealt  with  employment  in  the 
context  of  section  504,  the  Committee 
intends  that  same  standard  to  apply  in 
the  context  of  housing  under  this  Act. 
Thus,  the  direct  threat  requirement 
incorporates  the  Arline  standards,  and  a 
dwelling  need  not  be  made  available  to 
an  individual  whose  tenancy  can  be 
shown  to  constitute  a  direct  threat  and  a 
signiBcant  risk  of  harm  to  the  health  or 
safety  of  others."  Id.  However,  if  a 
reasonable  accommodation  could 
eliminate  the  risk,  entities  covered  by 
the  Act  are  required  to  provide  such 
accommodation  under  S  100.203.  Id. 

The  provision  concerning  direct  threat 
posed  by  an  individual's  tenancy  is 
formulated  to  require  that  the  landlord 
or  property  owner  establish  a  nexus 
between  the  fact  of  the  particular 
individual's  tenancy  and  the  asserted 
direct  threat  Any  daim  that  an 
individual's  tenancy  poses  a  direct 
threat  and  substantial  risk  of  harm  must 
be  established  on  the  basis  of  objective 
evidence,  e.g.,  a  history  of  overt  acts  or 
current  conduct.  Generalized 
assumptions,  subjective  fears,  and 
speculation  are  insufficient  to  prove  the 
requisite  direct  threat.  For  instance,  if  a 
landlord  determines,  by  objective 
evidence  that  is  sufficiently  recent  to  be 
credible,  and  not  from  unsubstantiated 
inferences,  that  the  applicant  will  pose  a 
direct  threat  to  the  health  or  safety  of 


others,  the  landlord  may  reject  the 
applicant  as  a  tenant.  In  assessing 
information,  the  landlord  may  not  infer 
that  a  history  of  a  physical  or  mental 
illness  or  disability,  or  treatment  for 
such  illnesses  or  disabilities,  constitutes 
proof  that  an  applicant  will  be  unable  to 
fulfill  his  or  her  tenancy  obligations. 
House  Reports  at  29-3a 

Paragraph  (d)  also  states  that  nothing 
in  subpart  D  requires  that  a  dwelling  be 
made  available  to  an  individual  whose 
tenancy  would  result  in  "substantial 
physical  damage  to  the  property  of 
others."  The  legislative  history  of  this 
provision  makes  it  clear  that  this 
provision  was  intended  to  be  read  in 
conjunction  with  the  other  provisions  in 
the  Act  providing  access  for  persons  in 
wheelchairs.  134  Cong.  Rec  S  1064 
(daily  ed.  August  1, 1988)  (statement  of 
Sen.  Harkin).  Thus,  this  provision  should 
not  be  construed  to  allow  a  landlord  to 
exclude  a  person  in  a  wheelchair 
because  of  effects  of  using  a  wheelchair 
upon  property.  For  example,  the  normal 
wear  and  tear  to  a  dwelling  unit  that 
might  be  expected  on  the  part  of  an 
individual  who  uses  a  wheelchmr,  such 
as  the  nicking  of  doorframes  or  of  walls, 
would  not  constitute  "substantial" 
physical  damage  within  the  meaning  of 
paragraph  (d).  134  Cong.  Rec.  H4932 
(daily  ed.  June  29, 1988]  (statement  of 
Rep.  Edwards):  134  Cong.  Rec.  S1064 
(daily  ed.  August  1. 1988)  (statement  of 
Sen.  Harkin).  In  addition,  the 
individual's  tenancy  would  have  to  be 
shown  to  cause  substantial  physical 
harm  to  significant  pieces  of  property. 
Thus,  the  fact  that  a  person  might 
damage  some  piece  of  property  wouJd 
also  not  be  su^cient  to  trigger  this 
provision.  Id. 

Section  100.203    Reasonable 
modifications  of  existing  premises. 

Paragraph  (a)  implements  section 
804(f)(3)(A)  of  the  Fair  Housing  Act  as 
amended.  Under  paragraph  (a),  it  is 
illegal  to  refuse  to  permit  tenants  with 
disabiUties  to  make  reasonable 
modifications,  at  their  expense,  of 
existing  premises  if  the  proposed 
modifications  are  necessary  for  their  full 
enjoyment  of  the  premises.  In  the  case 
of  a  rental,  the  landlord  may,  where  it  is 
reasonable  to  do  so,  condition 
permission  for  a  modification  on  the 
renter  ageeing  to  restore  the  interior  of 
the  premises  to  the  condition  that        ' 
existed  before  the  modification, 
reasonable  wear  and  tear  excepted.  The 
premise  of  S  100.203  is  that  a  housing 
provider's  refusal  to  allow  reasonable 
modifications  "operates,  at  worst  to 
deny  housing  to  handicapped  persons, 
and,  at  least  to  deny  them  the 
opportunity  to  enjoy  their  premises 


safely  and  fully."  House  Report  at  25. 
The  term  "full  enjoyment"  was  used 
because  Congress  recognized  "that  the 
nature  of  individual  handicaps,  and 
therefore  the  potential  need  for 
environmental  modifications  varies 
greatly."  Id.  The  Department  wishes  to 
stress  that  any  modifications  protected 
by  this  section  must  be  reasonable  and 
must  be  made  at  the  expense  of  the 
individual  with  handicaps. 

Paragraph  (a)  allows  reasonable 
modifications  at  the  expense  of  the 
individual  with  handicaps  to  existing 
"premises".  "Premises"  is  defined  in 
§  100.201  to  mean  the  interior  or  exterior 
parts,  components  or  elements  of  a 
building  or  a  dwelling  unit  including  the 
public  and  common  use  areas  of  a 
building.  Thus,  an  individual  with 
handicaps  would  be  able,  at  his  or  her 
own  expense,  to  make  reasonable 
accommodations  to  lobbies,  main 
entrances  of  apartment  buildings, 
laundry  rooms  and  other  common  and 
public  use  areas  necessary  to  the  full 
enjoyment  of  the  premises.  The 
Department  has  proposed  to  define  the 
term  "premises"  to  encompass  the 
public  and  common  use  areas  because  it 
appears  that  this  is  what  Congress 
intended.  The  Act  allows  reasonable 
modifications  of  "existing  premises"  if 
necessary  to  afford  the  handicapped 
person  full  enjoyment  of  the  premises.  If 
the  laundry  room  is  not  accessible,  for 
example,  a  person  with  a  mobility 
impairment  will  not  have  "full 
enjoyment"  of  the  premises. 

Beyond  this,  section  15  of  the  Fair 
Housing  Amendments  Act  provides  that 
in  the  case  of  a  rental,  the  landlord  may, 
where  it  is  reasonable  to  do  so, 
condition  permission  for  a  modification 
on  the  renter  agreeing  to  restore  the 
interior  of  the  premises  to  the  condition 
that  existed  before  the  modification, 
reasonable  wear  and  tear  excepted.  The 
use  of  the  word  "interior"  in  the 
language  of  the  Act  dealing  with  the 
restoration  of  modifications,  but  not  in 
the  language  allowing  reasonable 
modifications  of  existing  "premises" 
further  indicates  that  Congress  intended 
that  the  term  "premises"  encompass 
public  and  common  use  areas  as  well  as 
individual  dwelling  units.  Of  course, 
modifications  to  public  and  common  use 
areas  must  be  reasonable  and  must  be 
made  at  the  expense  of  the  individual 
with  handicaps. 

It  also  follows  from  the  language  of 
section  15  of  the  Fair  Housing 
Amendments  Act  that  landlords  may 
not  condition  approval  of  modifications 
to  the  premises  on  the  renter  agreeing  to 
restore  the  "exterior"  of  the  premises  to 
the  condition  that  existed  before  the 


modification.  Since  the  term  "interior"  is 
not  defined  in  the  Fair  Housing 
Amendments  Act  the  distinction 
between  "interior"  and  "exterior"  must 
be  addressed  in  this  subpart. 

The  term  "interior  of  the  premises"  in 
section  15  of  the  Fair  Housing 
Amendments  Act  may  have  two 
possible  meanings.  The  term  "interior" 
might  be  interpreted  to  refer  to  any  area 
"inside"  existing  premises  [i.e.,  not  out- 
of-doors),  whether  the  area  is  an 
individual  dwelling  unit  or  a  public  or 
common  use  area.  If  the  term  is 
interpreted  in  this  way  then  a  landlord 
would  be  able  to  condition  permission 
for  a  modification  on  the  renter  agreeing 
to  restore  any  area  located  "inside" 
existing  premises  to  the  condition  that 
existed  before  the  modification,  where  it 
is  reasonable  to  do  so.  For  example, 
under  this  possible  interpretation  a 
landlord  could,  where  it  is  reasonable  to 
do  so,  condition  permission  for 
modifications  to  a  lobby  on  the  renter 
agreeing  to  restore  the  lobby  to  the 
condition  that  existed  before  the 
modification.  However,  under  this 
interpretation  the  landlord  would  not  be 
able  to  condition  permission  on  the 
renter  agreeing  to  restore  a  public  or 
common  use  area  located  in  the  exterior 
portion  of  existing  premises  [e.g.,  a  curb 
cut  or  ramp  to  a  building  entrance)  to 
the  condition  that  existed  before  the 
modification. 

In  the  alternative,  the  word  "interior" 
might  refer  to  the  interior  space  of  an 
individual  dwelling  unit  but  not  to 
public  and  common  use  areas,  whether 
located  on  the  "inside"  or  "outside"  of 
existing  premises.  Under  this 
interpretation,  the  landlord  would  not  be 
able  to  condition  permission  for  making 
a  modification  on  the  renter  agreeing  to 
restore  any  public  or  common  use  area 
to  the  condition  that  existed  before  the 
modification. 

The  Department  proposes  to  adopt  the 
second  interpretation  of  the  term 
"interior"  discussed  above  because  the 
Department  believes  that  the  phrase 
"interior  of  the  premises"  in  section  15 
of  the  Fair  Housing  Amendments  Act 
was  intended  to  distinguish  between 
individual  dwelling  units  and  public  and 
common  use  areas  rather  than  between 
elements  of  premises  that  happen  to  be 
in  or  out  of  doors.  Section  15  was  added 
to  the  Fair  Housing  Amendments  Act  on 
the  Senate  floor  near  the  end  of  the 
legislative  process.  As  a  result,  there  is 
little  legislative  historj'  on  section  15. 
Nonetheless,  the  examples  of 
modifications  that  a  landlord  may 
require  that  a  tenant  restore  that  were 
discussed  during  the  Senate  debate  of 
section  15  all  concern  the  restoration  of 


modifications  made  to  elements  of 
individual  dwelling  units.  134  Cong.  Rec. 
S10548  (daily  ed.  August  2. 1988) 
(statements  of  Sens.  Kennedy  and 
Specter). 

Further,  the  examples  in  the 
legislative  history  indicate  that  it  would 
not  be  reasonable  for  a  landlord  to 
condition  permission  for  modifications 
on  the  tenant  agreeing  to  restore  the 
premises  to  the  condition  that  existed 
before  the  modifications,  where  the 
modifications  will  not  interfere  with  the 
use  and  enjoyment  of  the  dwelling  unit 
by  future  occupants.  Some  modifications 
to  an  individual  dwelling  unit  might 
interfere  with  or  detract  from  the  use 
and  enjoyment  cf  the  dwelling  unit  by 
future  occupants.  For  example,  if  a 
tenant  with  a  handicap  seeks  permission 
to  modify  the  bathroom  walls  in  order  to 
install  grab  bars  it  would  be  reasonable 
for  the  landlord  to  require  that  the  walls 
to  which  the  grab  bars  are  to  be 
attached  be  restored  to  their  original 
condition,  reasonable  wear  and  tear 
excepted.  The  grab  bars  might  interfere 
with  or  detract  from  the  next  tenant's 
use  and  enjoyment  of  the  bathroom. 
However,  if  it  is  necessary  to  add 
blocking  behind  the  walls  to  affix  the 
grab  bars,  it  would  be  unreasonable  for 
the  landlord  to  require  the  tenant  to 
remove  the  blocking  since  the  reinforced 
walls  will  not  interfere  with  the  use  and 
enjoyment  of  the  premises  by  future 
occupants.  Id.  (statement  of  Sen. 
Kennedy). 

The  Department  does  not  believe  that 
reasonable  modifications  to  public  and 
common  use  areas  would  detract 
significantly  from  the  public  and 
common  use  areas  modified  and  indeed 
may  be  of  benefit  to  other  persons  with 
and  without  handicaps.  Moreover,  this 
should  be  the  case  whether  the  public  or 
common  use  area  is  on  the  inside  or  on 
the  outside  of  a  structure.  For  example, 
an  accessible  building  entrance,  laundry 
room  or  curb  would  not  significantly 
detract  from,  and  indeed  may  enhance, 
the  use  and  enjoyment  of  the  lobby, 
laundry  room  or  curb  by  persons  with 
and  without  handicaps.  An  accesible 
element  may  be  easier  and  more 
convenient  for  everypne  to  use. 
Furthermore,  if  a  specific  modification  to 
a  public  or  common  use  area  proposed 
by  a  tenant  with  a  handicap  can 
reasonably  be  expected  to  interfere 
significantly  with  the  use  or  enjoyment 
of  the  public  or  common  use  area  in 
question  by  persons  without  handicaps 
then  the  proposed  modification  would 
not  be  reasonable. 

For  the  foregoing  reasons,  "interior"  is 
defined  in  §  100.201  as  the  spaces,  parts, 
components  or  elements  of  an  individual 


dwelling  unit.  Thus,  the  "interior  of  the 
premises"  excludes  all  public  and 
common  use  areas,  including  lobbies, 
laundry  rooms,  party  rooms,  as  well  as 
curbs  and  outside  elements  of  a 
premises.  It  follows  that  under 
§  100.203(a)  of  the  proposed  rule  a 
landlord  could,  where  it  is  reasonable  to 
do  so.  condition  approval  of 
modifications  to  an  individual  dwelling 
unit  on  the  renter  agreeing  to  restore  the 
dwelling  unit  to  the  condition  that 
existed  before  the  modification. 
However,  a  landlord  would  not  be  able 
to  condition  approval  of  modifications 
to  public  or  common  use  areas  on  the 
tenant  agreeing  to  restore  the  public  or 
common  use  area  to  the  condition  that 
existed  before  the  modification  and 
would  not  be  permitted  to  charge  such 
tenants  an  additonal  security  deposit. 
I'he  Department  specifically  invites 
public  comment  on  these  issues. 

Paragraph  (b)  contains  two  examples 
that  illustrate  the  application  of 
paragraph  (a).  The  first  example 
involves  a  tenant  who  seeks  the 
permission  of  a  landlord  to  install  grab 
bars  in  the  bathroom.  The  second 
example  relates  to  an  appUcant  for 
rental  housing  who  has  a  child  who  uses 
a  wheelchair  and  seeks  the  permission 
of  the  landlord  to  widen  the  bathroom 
door.  Both  examples  are  close 
adaptations  of  the  examples  specifically 
discussed  by  Senators  Kennedy  and 
Specter  during  Senate  debate  of  the  Fair 
Housing  Amendments  Act  134  Cong. 
Rec.  S10548  (daily  ed.  August  2, 1988). 
These  examples  are  illustrative  and  not 
exhaustive. 

Section  100.204    Reasonable 
accommoda  tions. 

Section  100.204  implements  section 
804(f)(3)(Bj  of  the  Fair  Housing  Act 
which  makes  it  unlawful  to  refuse  to 
make  reasonable  accommodations  in 
rules,  policies,  practices,  or  services  if 
necessasry  to  afford  a  person  with 
handicaps  equal  opportunity  to  use  and 
enjoy  a  dwelling.  "The  concept  of 
"reasonable  accommodation"  is  also 
used  in  regulations  and  case  law 
interpreting  section  504  of  the 
Rehabilitation  Act  of  1973.  See.  28  CFR 
41.53;  24  CFR  811  and  8.33;  Southeastern 
Community  College  v.  Davis,  442  U.S. 
397  (1979);  Alexander  v.  Choate.  469  U.S. 
287  (1985).  The  legislative  history  of  the 
Fair  Housing  Amendments  Act  indicates 
that  this  was  the  source  from  which  the 
concept  of  "reasonable  accommodation" 
was  drawn.  House  Report  at  25;  134 
Cong.  Rec.  H4923  (daily  ed.  June  29. 
1988)  (statement  of  Rep.  Owens).  The 
term  "reasonable"  means  that  "feasible, 
practical  modifications"  must  be  made, 
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"but  that  extreme,  infeasible 
modifications  are  not  required."  134 
Cong.  Rec.  H4923  (daily  ed.  June  29. 
1988]  (statement  of  Rep.  Owens). 

Paragraph  (b)  illustrates  the 
application  of  paragraph  (a)  with  two 
examples  of  reasonable 
accommodations. 

Section  100.205    Design  and 
construction  requirements. 

Section  100.205  implements  section 
804(f](3)(C)  of  the  Fair  Housing  Act 
which  places  "modest  accessibility 
requirements  on  'covered  multifamily 
dwellings'  designed  and  built  for  first 
occupancy  30  months  after  enactment." 
House  report  at  25. 

The  term  "covered  multifamily 
dwellings"  means  buildings  consisting  of 
4  or  more  dwelling  units  if  the  building 
has  one  or  more  elevators  and  "ground 
floor"  dwelling  units  in  other  buildings 
consisting  of  4  or  more  dwelling  units. 
The  ground  floor  is  any  floor  of  a 
building  with  a  building  entrance  on  an 
accessible  route.  A  building  may  have 
more  than  one  ground  floor.  A 
"building"  is  a  structure,  facility  or  the 
portion  thereof  that  contains  one  or 
more  dwelling  units. 

Paragraph  (a)  requires  that  "covered 
multifamily  dwellings"  for  first 
occupancy  after  March  13, 1991  be 
designed  and  constructed  to  have  at 
least  one  building  entrance  on  an 
accessible  route  unless  it  is  impractical 
to  do  so  because  of  the  terrain  or 
unusual  characteristics  of  the  site.  The 
legisltative  history  makes  it  clear  that 
Congress  "was  sensitive  to  the 
possibility  that  certain  natural  terrain 
may  pose  unique  building  problems." 
House  Report  at  27.  For  example,  some 
sites  cannot  be  made  accessible  because 
of  hilly  terrain.  In  some  locales  it  is 
common  to  construct  housing  on  stilts 
because  of  flooding  problems.  A 
requirement  that  housing  on  such  sites 
have  an  accessible  entrance  on  an 
accessible  route  would  be  tantamount  to 
prohibiting  the  construction  of  covered 
multifamily  housing  on  such  sites.  This 
is  not  what  Congress  intended.  Thus, 
paragraph  (a)  requires  that  a  "covered 
multifamily  dwelling"  for  first 
occupancy  after  March  13, 1991  have  an 
accessible  entrance  on  an  accessible 
route  unless  it  v.'ould  be  impractical  to 
do  so.  The  Department  expects  that  it 
will  be  feasible  and  practical  for  the 
vast  majority  of  covered  multifamily 
dwellings  to  have  at  least  one  accessible 
building  entrance  on  an  accessible 
route.  The  burden  of  establishing 
impracticality  because  of  terrain  or 
unusual  site  characteristics  is  on  the 
person  or  persons  who  designed  and 
constructed  the  housing  facility. 


Residents  of  such  buildings  would,  of 
course,  be  able  to  make  reasonable 
modifications  at  their  own  expense  to 
accommodate  any  other  disabilities,  as 
permitted  under  §100.203(a). 

An  "entrance"  means  any  access 
point  to  a  building  or  portion  of  a 
building  used  by  residents  for  the 
purpose  of  entering.  Thus,  a  service 
entrance  would  not  qualify  as  an 
entrance  under  the  proposed  rule 
because  it  is  not  used  by  residents. 
Handicapped  persons  should  be  able  to 
enter  a  newly  constructed  building 
through  an  entrance  used  by  persons 
who  do  not  have  handicaps. 

Paragraph  (b)  contains  three  examples 
that  illustrate  the  application  of 
paragraph  (a).  The  first  two  examples 
are  drawn  from  examples  in  the  Report 
of  the  House  Committee  on  the 
Judiciary.  See  House  Report  at  27. 

Paragraph  (c]  requires  that  all  covered 
multifamily  dwellings  for  first 
occupancy  after  March  13, 1991  with  a 
building  entrance  on  an  accessible  route 
satisfy  certain  accessibility 
requirements  set  forth  in  paragraph  (c). 
If,  in  accordance  with  paragraph  (a),  a 
covered  multifamily  dwelling  does  not 
have  an  accessible  entrance  on  an 
accessible  route  because  it  is 
impractical  to  do  so  because  of  the 
terrain  or  unusual  characteristics  of  the 
site  then  none  of  the  units  in  the 
building  are  required  to  meet  the 
accessibility  requirements  in  paragraph 
(c).  Since,  in  these  relatively  infrequent 
cases,  persons  with  mobihty 
impairments  will  not  be  able  to  enter  the 
building  there  is  no  reason  to  require 
that  the  building  and  the  dweUing  units 
therein  satisfy  the  accessibility 
requirements  of  paragraph  (c). 

The  accessibility  requirements  of 
paragraph  (c)  apply  to  all  "covered 
multifamily  dwellings"  for  first 
occupancy  after  March  13, 1991  with  an 
accessible  entrance  on  an  accessible 
route.  Thus,  all  of  the  dwelling  units  in 
elevator  buildings  consisting  of  4  or 
more  dwelling  units  must  be  accessible. 
Furthermore,  the  "ground  floor" 
dwelling  units  in  non-elevator  buildings 
with  4  or  more  units  must  be  accessible. 
The  definition  of  ground  floor  is 
functional:  The  ground  floor  is  any  floor 
that  has  an  accessible  entrance.  "That  is,^ 
if  persons  with  mobility  impairments  are 
able  to  enter  a  floor  of  a  building 
tlirough  an  accessible  route,  then  the 
dwelling  units  on  that  floor  must  be 
designed  and  constructed  in  accordance 
with  the  accessibility  requirements  of 
paragraph  (c). 

The  remainder  of  paragraph  (c)  sets 
forth  the  sepcific  accessibility 
requirements  for  covered  multifeimily 
dwellings  for  first  occupancy  after 


March  13, 1991  with  a  building  entrance 
on  an  accessible  route.  The  Department 
intends  to  publish  proposed 
accessibility  guidelines  to  help  builders 
understand  and  comply  with  the  specific 
accessibility  requirements  of  the  Fair 
Housing  Act.  The  giiidelines  would,  of 
course,  not  be  mandatory.  Rather,  they 
would  provide  technical  assistance  to 
persons  who  must  comply  with 
paragraph  (c). 

Paragraph  (c)(1)  requires  that  the 
public  and  common  use  areas  be  readily 
accessible  to  and  usable  by 
handicapped  persons.  A  common  use 
area,  as  that  term  is  defined  in  §  100.201. 
means  interior  and  exterior  rooms, 
spaces  or  elements  of  a  building  that  are 
made  available  for  the  use  of  residents 
of  a  building  or  the  guests  thereof.  This 
provision  means  that  hallways,  lounges, 
lobbies,  laundry  rooms,  refuse  rooms 
and  passageways  among  and  betiveen 
buildings  and  other  common  areas  and 
facilities  not  contain  barriers  to 
entrance  and  use  by  persons  with 
disabilities.  House  Report  at  26.  Public 
use  areas  include  interior  or  exterior 
rooms  or  spaces  of  a  building  that  are 
made  available  to  the  general  pubhc. 
Public  use  may  be  provided  at  a  building 
that  is  privately  or  publicly  owned. 
Paragraph  (c)(1)  further  requires  that 
one  regular  entrance  to  public  and 
common  use  areas  be  accessible  to 
persons  with  handicaps  for  the  same 
purpose  for  which  it  is  used  by  others. 
Thus,  paragraph  (c)(1)  does  not  require 
that  all  entrances  be  made  accessible  to 
handicapped  persons.  Moreover,  in  a 
building  without  an  elevator,  only  the 
public  and  common  use  areas  on  the 
"ground  floor"  of  the  building  need  be 
made  accessible.  At  least  one  of  each 
type  of  public  and  common  use  area 
available  to  residents  of  the  building, 
however,  must  be  accessible  from  the 
dwelling  units  on  the  ground  floor. 

Paragraph  (C)(2)  requires  that  all  of 
the  doors  "designed  to  allow  passage" 
into  and  within  all  covered  premises  be 
sufficiently  wide  to  allow  passage  by 
handicapped  persons  in  wheelchairs. 
This  requirement  does  not  apply  to 
doorways  not  designed  to  allow 
passage,  such  as  into  a  linen  closet,  but 
does  apply  to  a  walk-in  closet  since 
such  a  doorway  is  designed  to  allow 
passage.  House  Report  at  26. 

Paragraph  (c)(3)  requires  that  all 
premises  within  covered  multifamily 
dwelling  units  contain  four  features  of 
adaptive  design. 

Under  paragraph  (c)(3)(i).  there  must 
be  an  accessible  route  into  and  through 
the  covered  dwelling  unit.  An 
"accessible  route"  is  defined  in  §  100.201 
to  mean  a  continuous  unobstructed  path 
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connecting  accessible  elements  and 
spaces  in  a  building  that  can  be 
negotiated  by  a  person  with  a  severe 
disability  using  a  wheelchair  and  that  is 
also  safe  for  and  usable  by  people  %vith 
other  disabilities. 

Under  paragraph  (c)(3)(ii)  light 
switches,  electrical  outlets,  thermostats 
and  other  environmental  controls  must 
be  provided  in  accessible  locations. 
That  is.  the  controls  must  neither  be  too 
high  or  too  low.  This  provision  is  not 
intended  to  increase  the  risk  of  danger 
to  others  or  necessarily  to  require  waist 
high  controls.  House  Report  at  26-27. 

Under  paragraph  {c)(3)(iii),  bathroom 
walls  must  be  reinforced  to  allow  later 
installation  of  grap  bars  around  the 
toilet,  tub.  shower  stall  and  shower  seat, 
where  such  facilities  are  provided. 

Under  paragraph  (c)(3)(iv),  the 
kitchens  and  bathrooms  in  covered 
dwelling  units  must  be  "usable  *  *  * 
such  that  an  individual  in  a  wheelchair 
can  maneuver  about  the  space." 
Paragraph  (c)(3)(iv)  would  not  require 
that  fixtures,  cabinetry  or  plumbing  be 
adjustable.  Id.  134  Cong.  Rec.  S10535 
(daily  ed.  August  2, 1988]  (statement  of 
Sen.  Harkin).  The  legislative  history  of 
this  provision  indicates  that  design  of 
standard  sized  kitchens  and  bathrooms 
can  be  done  in  such  a  way  as  to  assure 
usability  by  persons  with  handicaps 
without  necessarily  increasing  the  size 
of  the  space.  House  Report  at  27.  The 
provision  requires  that  such  space  be 
usable  by  persons  with  handicaps,  but 
does  not  require  that  a  turning  radius  be 
provided  "in  every  situation."  Id.  The 
Department  will  address  this 
requirement  in  greater  detail  in 
accessibility  guidelines  to  be  published 
in  the  near  future.  These  guidelines  are 
expected  to  contain  examples  of 
kitchens  and  bathrooms  that  meet  the 
"usability"  requirement  of  paragraph 
(c)(3](iv]. 

Paragraph  (d)  provides  two  examples 
that  illustrate  the  application  of 
paragraph  (c). 

Paragraph  (e)  states  that  compliance 
with  the  appropriate  requirements  of 
ANSI  A117.1  suffices  to  satisfy  the 
requirements  of  paragraph  (c](3]. 
Paragraph  (e)  implements  section 
804(0(4)  of  the  Fair  Housing  Act.  This 
section  does  not  require  that  designers 
and  builders  follow  ANSI  A117.1 
exclusively.  However,  if  designers  and 
builders  do  follow  ANSI  A117.1  then 
they  will  have  satisfied  the  requirements 
of  paragraph  (c)(3).  House  Report  at  27. 

A  dwelling  unit  that  complies  fully 
with  ANSI  A.117.1  goes  beyond  what  is 
required  by  the  Fair  Housing  Act.  For 
example,  under  ANSI  A117.1  the  kitchen 
cabinets  either  must  be  at  the  proper 
height  for  a  person  in  a  wheelchair  or 


must  be  capable  of  being  adjusted  to  the 
proper  height.  Ranges  and  cooktops 
must  have  controls  which  are  accessible 
to  a  person  in  a  wheelchair.  All  rooms 
and  spaces  must  meet  minimum  space 
allowances  which  allow  for  wheelchair 
turning  space.  As  previously  explained, 
the  language  of  the  Fair  Housing  Act 
and  its  legislative  history  make  it  plain 
that  the  Act  does  not  require  these 
features  of  accessibility  or  adaptability. 

Paragraphs  (f)  and  (g)  implement  the 
provisions  of  the  Fair  Housing 
Amendments  Act  designed  to  encourage 
enforcement  by  the  States  and  local 
governments  of  the  provisions  of  the  Act 
regarding  adaptability  and  accessibility 
requirements  for  newly  constructed 
multifamily  dwellings.  134  Cong.  Rec. 
S10456  (daily  ed.  August  1. 1988] 
(Memorandum  of  Senators  Kennedy  and 
Specter  Regarding  Their  Substitute 
Amendment). 

Paragraph  (f)  states  that  compliance 
with  a  duly  enacted  law  of  a  State  or 
unit  of  general  local  government  that 
includes  the  requirements  of  paragraphs 
(a)  and  (c)  satisfies  the  requirements  of 
paragraphs  (a)  and  (c). 

Paragraph  (g)(1)  explains  that  it  is  the 
policy  of  HUD  to  encourage  States  and 
units  of  local  government  to  include  in 
their  existing  procedures  for  the  review 
and  approval  of  newly  constructed 
covered  multifamily  dwellings, 
determinations  as  to  whether  the  design 
and  construction  of  such  dwellings  are 
consistent  with  paragraphs  (a)  and  (c). 
HUD  will  provide  technical  assistance 
to  States  and  locahties,  and  to  private 
individuals  to  assist  them  in  interpreting 
the  new  construction  requirements.  The 
accessibility  guidelines  which  the 
Department  intends  to  propose  in  the 
near  future  will  provide  technical 
assistance. 

Paragraph  (g)(2)  states  that  a  Slate  or 
unit  of  general  local  government  may 
review  and  approve  newly  constructed 
multifamily  dwellings  for  the  purpose  of 
making  determinations  as  to  whether 
the  requirements  of  paragraphs  (a)  and 
(c)  are  met. 

Paragraph  (h)  states  that 
determinations  of  compliance  or 
noncompliance  by  a  Stale  or  a  unit  of 
general  local  government  under 
paragraph  (f)  or  (g)  are  not  com  lasive  in 
enforcement  proceedings  under  the  Fair 
Housing  Amendments  Act. 

Paragraph  (i)  states  that  subpart  D 
does  not  invalidate  or  limit  any  law  of  a 
State  or  political  subdivision  of  a  State 
that  requires  dwellings  to  be  designed 
and  constructed  in  a  manner  that 
affords  handicapped  persons  greater 
access  than  is  required  by  this  subpart. 
Many  states  and  localities  have  enacted 
accessibility  and  equal  opportunity 


requirements  for  persons  with 
disabilities.  The  Fair  Housing  Act 
estabhshes  minimum  standards  for 
accessibility,  and  does  not  supplant  or 
replace  State  or  local  laws  which 
impose  higher  standards.  House  Report 
at  28. 

Subpart  E — ^Housing  for  Older  Persons 

Section  100.300    Purpose. 

The  Fair  Housing  Amendments  Act 
exempts  "housing  for  older  persons" 
from  the  prohibitions  against 
discrimination  because  of  familial 
status.  The  purpose  of  the  prohibitions 
against  discrimination  because  of 
familial  status  and  the  housing  for  older 
persons  exemption  is  to  protect  families 
with  children  from  discrimination  in 
housing  without  luifairly  limiting 
housing  choices  for  elderly  persons.  134 
Cong.  Rec.  S10465-66  (daily  ed.  August 
1, 1988)  (statement  of  Sen.  Karres). 
Section  100.300  explains  that  the 
purpose  of  subpart  E  is  to  effectuate  the 
housing  for  older  persons  exemption  in 
the  Fair  Housing  Amendments  Act. 

Section  100.301    Housing  for  older 
persons  exemption. 

Section  100.301  provides  the 
analytical  framework  for  subpart  E. 
Paragraph  (a)  implements  the  second 
sentence  of  section  e07(b)(l)  of  the  Fair 
Housing  Act  as  amended.  It  states  that 
the  prohibitions  against  discrimination 
because  of  familial  status  in  this  part  do 
not  apply  to  housing  which  satisfies  the 
requirements  of  55  100.302  l"Stale  and 
Federal  Elderly  Housing  Programs  "). 

100.303  ["62  or  Ch'er  Housing"),  or 

100.304  ("55  or  Over  Housing  "). 
Paragraph  (b)  states  that  nothing  in 

this  part  hmits  the  appHcabihty  of  any 
reasonable  local.  State,  or  Federal 
restrictions  regarding  the  maximum 
number  of  occupants  permitted  to 
occupy  a  dwelling.  Paragraph  (b) 
implements  the  first  sentence  section 
807(b)(1)  of  the  Fair  Housing  Act.  Many 
jurisdictions  limit  the  number  of 
occupants  per  unit  based  on  a  minimum 
number  of  square  feet  in  the  unit  or  the 
sleeping  areas  of  the  unit;  HUD  also 
enforces  occupancy  standards  in  its 
assisted  housing  programs.  Reasonable 
limitations  do  not  violate  the  Fair 
Housing  Act  as  long  as  they  apply 
equally  to  all  occupants. 

Section  100.302    State  and  Federal 
elderly  housing  programs. 

Section  100.302  implements  section 
807(b)(2)(a)  of  the  Fair  Housing  Act. 
Section  100.302  exempts  housing 
provided  under  any  Federal  or  State 
program  that  the  Secretary  determines  is 
specifically  designed  and  operated  to 
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assist  elderly  persons,  as  defined  in  the 
State  or  Federal  program  from  the 
prohibitions  against  discrimination 
because  of  familial  status  in  this  part. 

For  example,  section  202  of  the 
Housing  Act  of  1959. 12  U.S.C.  1701 
("section  202").  provides  Federal 
financial  assistance  to  private  sponsors 
who  provide  housing  for  elderly  or 
handicapped  persons.  There  are  three 
distinct  categories  of  eligible 
handicapped  persons  in  the  section  202 
program,  those  who  are  physically 
handicapped;  developmentally  disabled; 
and  chronically  mentally  ill.  Thus, 
including  elderly  persons  (age  62  or 
over)  there  are  actually  four  separate 
groups  of  persons  eligible  for  section  202 
assistance,  and  each  group  has  distinct 
needs.  Accordingly,  section  202 
developments  are  custom-tailored  to  the 
specific  client  population  or  populations 
the  sponsor  was  approved  by  HUD  to 
serve.  For  instance,  many  section  202 
projects  are  lawfully  limited  to  elderly 
(62  years  of  age  or  older)  and  physically 
handicapped  persons.  It  follows  that 
persons  who  are  not  elderly  or 
physically  handicapped  are  not  eligible 
for  projects  designed  and  approved  for 
elderly  and  physically  handicapped 
persons  and  cannot  be  admitted  to  them. 
Section  100.302  makes  it  clear  that  such 
a  policy  does  not  violate  the  Fair 
Housing  Act  because  the  housing  is  a 
Federal  program  specifically  designed 
and  operated  to  assist  elderly  persons. 
State  programs  determined  by  the 
Secretary  to  be  specifically  designed 
and  operated  to  assist  elderly  persons 
are  also  exempt  from  the  prohibitions 
against  discrimination  in  this  part. 

Section  100.303    62  or  over  housing. 

Section  807(f)(2)(B)  exempts  housing 
intended  for,  and  solely  occupied  by, 
persons  62  years  of  age  or  older.  If  all  of 
the  persons  occupying  a  housing  facility 
are  62  or  older,  then  that  housing  facility 
is  exempt  from  the  prohibitions  against 
discrimination  because  of  familial  status 
in  this  part,  regardless  of  what  other 
features  the  housing  may  or  may  not 
have.  134  Cong.  Rec.  S10456  (daily  ed. 
August  1, 1988)  (Memorandum  of  Sens. 
Kennedy  and  Specter  Regarding  Their 
Substitute  Amendment).  See  also.  134 
Cong.  Rec.  S10466  (daily  ed.  August  1, 
1988)  (statement  of  Sen.  Karnes) 
("Elderly  housing  is  .  .  .  exempted  .  .  . 
from  the  requirement  to  admit  families 
with  children  if  no  one  in  the  building  is 
under  62  years  of  age  .  .  ."). 

Paragraph  (a)(1)  contains  a  transition 
provision  to  ensure  that  the  interests  of 
current  residents  of  housing  that 
excludes  children  will  not  be  unduly 
disturbed  by  the  Fair  Housing 
Amendments  Act  134  Cong.  Rec.  S10456 


(daily  ed.  August  1. 1988)  (Memorandiun 
of  Sens.  Kennedy  and  Specter  Regarding 
Their  Substitute  Amendment).  It 
provides  that  housing  satisHes  the 
requirements  of  S  103.303  even  though 
thriee  persons  residing  in  such  housing 
on  September  13. 1988  who  are  under  62 
years  of  age,  provided  that  all  new 
occupants  thereafter  are  persons  62 
years  of  age  or  older. 

Section  6(d)  of  the  Fair  Housing 
Amendments  Act  provides  that  housing 
shall  not  fail  to  meet  the  requirements 
for  housing  for  older  persons  by  reason 
of  "persons  residing  in  such  housing  as 
of  the  date  of  enactment  of  this  Act  [i.e., 
September  13, 1988]"  who  do  not  meet 
the  age  requirements  of  the  housing  for 
older  persons  exemption,  provided  that 
all  new  occupants  meet  the  age 
requirements  of  the  housing  for  older 
persons  exemption.  Section  13(a)  of  the 
Fair  Housing  Amendments  Act  provides 
that  "[tjhis  Act  tind  the  Amendments 
made  by  this  Act  shall  take  effect  on  the 
180th  day  beginning  after  the  date  of 
enactment  of  this  Act."  The  date 
described  in  section  13(a)  of  the  Fair 
Housing  Amendments  Act  is  March  12, 
1989.  This  presents  a  question  as  to 
whether  the  appropriate  date  for  the 
transition  provision  in  §  100.303(a)(1)  is 
September  13, 1988  or  March  12, 1989.  If 
section  6(d)  of  the  Fair  Housing 
Amendments  Act  is  applied  Uterally 
then  housing  providers,  in  order  to  avail 
themselves  of  this  transition  provision, 
had  to  begin  filling  units  in  accordance 
with  the  age  requirements  of  the  housing 
for  older  persons  exemption  on 
September  13, 1988,  which  is  before  the 
effective  date  of  the  Act. 

The  proposed  rule  follows  the  plain 
meaning  of  section  6(d)  of  the  Fair 
Housing  Amendments  Act.  Thus, 
paragraph  (a)(1)  of  §100.303  provides 
that  housing  satisfies  the  requirements 
of  the  housing  for  older  persons 
exemption  even  though  there  were 
persons  on  September  13, 1988  who  did 
not  meet  the  age  requirements,  provided 
that  new  occupants  after  September  13, 
1988  satisfy  the  applicable  age 
requirements.  The  Department  has 
proposed  this  date  instead  of  the 
effective  date  in  section  13(a)  of  the  Fair 
Housing  Amendments  Act  (March  12, 
1969]  because  the  Department  believes 
that  the  general  language  in  section 
13(a)  was  not  intended  to  render  the 
more  specific  language  in  section  6(d]  a 
nullity.  Moreover,  under  this 
interpretation  of  the  Act  there  is  not 
inconsistency  between  sections  6(d)  and 
13(a)  of  the  Fair  Housing  Act.  The  Act 
will  take  effect  on  March  12. 1989  and. 
by  its  terms,  the  housing  for  older 
persons  exemption  will  be  satisfied  even 


though,  on  September  13. 1988.  there 
were  persons  in  the  housing  facility  who 
did  not  meet  the  age  requirements, 
provided  that  all  new  occupants 
concepts  after  September  13, 1988  meet 
the  age  requirements.  The  same  date 
(September  13, 1988)  is.  for  the  same 
reasons,  referenced  in  Sl00.304(d)(l) 
i"55  or  Over  Housing"). 

This  interpretation  of  the  Act  may 
seem  imduly  restrictive  because,  since 
the  date  of  enactment,  some  owners 
may  have  already  filled  vacant  units  in 
a  manner  which  substantially  restricts 
them  from  converting  their  property  to 
housing  for  older  persons  within  the 
meaning  of  the  Act.  Such  an 
interpretation  is  driven  by  the  statutory 
language.  The  transition  provision  in 
Section  805(b)(3)  of  the  statute  relating 
to  persons  residing  in  a  housing  facility 
who  do  not  meet  the  age  restrictions  for 
housing  for  older  persons  is  expressly 
limited  to  "persons  residing  in  such 
housing  as  of  the  date  of  enactment  of 
this  Act."  In  view  of  the  consequences 
of  this  interpretation  of  the  Act,  the 
Department  invites  public  conunent  on 
this  issue. 

Paragraph  (a](2]  states  that  housing 
satisfies  the  requirements  of  SlOO.303 
even  though  there  are  occupied  units  (at 
any  time),  provided  that  such  units  are 
reserved  for  occupancy  by  persons  62 
years  of  age  or  over. 

Paragraph  (b)  contains  two  examples 
that  illustrate  the  application  of 
paragraph  (a).  The  purpose  of  the  first 
example  is  to  show  that  all  persons 
occupying  the  housing  in  question  must 
be  62  years  of  age  or  older.  The  presence 
of  one  person  per  unit  62  years  of  age  or 
older  is  not  sufficient  to  qualify  a 
housing  facility  for  this  exemption  to  the 
prohibition  of  discrimination  against 
families  with  children.  However,  a 
housing  facility  that  does  not  qualify  for 
the  "62  or  over"  exemption  in  S  100.303 
may  nonetheless  qualify  for  the  "55  or 
over  exemption"  in  §  100.304.  The 
second  example  in  paragraph  (b) 
illustrates  the  application  of  paragraphs 
(a)(1)  and  (a)(2). 

Section  100.304    55  or  over  housing. 

Section  100.304  implements  section 
807(b)(2)(C)  of  the  Fair  Housing  Act 
which  exempts  housing  communities 
intended  and  operated  for  occupancy  by 
at  least  one  person  55  years  of  age  or 
over  per  unit  that  satisfy  certain  criteria. 

Paragraph  (a)  exempts  from  the 
prohibitions  against  discrimination 
because  of  familial  status  in  this  part 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit  provided 
the  housing  satisfies  the  requirements  of 


§  100.304(b)(1)  or  (b)(2)  and  the 
requirements  of  S  100.304(c). 

Paragraph  (b)(1)  is  satisfied  if  the 
housing  faciUty  has  significant  facilities 
and  services  specifically  designed  to 
meet  the  physical  and  social  needs  of 
older  persons.  "Significant  facilities  and 
services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons"  include  an  accessible  physical 
environment,  congregate  dining 
facilities,  social  and  recreational 
programs,  emergency  and  preventive 
health  care  or  programs,  continuing 
education,  welfare,  information  and 
counseling,  recreational,  homemaker. 
outside  maintenance  and  referral 
services,  transportation  to  facilitate 
access  to  social  services,  and  services 
designed  to  encourage  and  assist 
residents  to  use  the  services  and 
facilities  available  to  them. 

The  physical  environment  of  the 
housing  facility  is  one  factor  the 
Department  may  consider  in 
determining  whether  a  housing  faciUty 
has  significant  facilities  and  services 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons.  While  residents  of  a  housing 
facility  for  persons  55  years  old  or  older 
may  generally  be  of  good  health  when 
they  enter  a  development  they  are 
likely  to  experience  a  diminution  of 
physical  capacity  as  the  years  pass.  A 
physical  enviromnent  designed  to 
accommodate  the  changing  needs  of  its 
residents  might  include  hand  rails  along 
steps  and  interior  hallways  to  reduce 
the  risk  of  falls,  reinforcement  for  grab 
bars  in  bathrooms,  routes  that  allow  the 
use  of  wheelchairs,  canes  and  walkers, 
lever  type  doorknobs  and  single  lever 
faucets.  House  Report  at  32.  All  of  these 
features  need  not  be  present  for  a 
housing  facility  to  be  considered  as 
having  been  designed  to  accommodate 
the  changing  needs  of  its  residents. 

The  list  of  significant  facilities  and 
services  designed  to  meet  the  social 
needs  of  older  persons  in  the  proposed 
rule  is  drawn  from  section  202(f)  of  the 
Housing  Act  ot  1959. 12  U.S.C.  1701  q, 
listing  examples  of  facilities  and 
services  for  older  persons.  The  House 
Report  (at  p.  32]  relies  heavily  upon  the 
listing  in  section  202(f)  of  the  Housing 
Act  of  1959  in  its  discussion  of  such 
facilities.  The  provision  of  significant 
facilities  and  services  designed  to  meet 
the  social  needs  of  older  persons  may 
extend  the  period  of  independence  of 
older  persons  and  enhance  the  quality  of 
their  lives.  House  Report  at  31-32. 

The  facilities  and  services  designed  to 
meet  the  physical  and  social  needs  of 
older  persons  must  be  "significant"  in 
order  to  satisfy  paragraph  (b)(1).  For 
example,  the  installation  of  a  ramp  at 


the  front  entrance  of  a  housing  facility 
would  not  constitute  a  "significant" 
facility  designed  to  meet  the  physical 
needs  of  older  persons.  Similarly,  the 
provision  of  minor  amenities,  such  as 
putting  a  couch  in  a  laundry  room  and 
labeling  it  a  recreation  center  would  not 
constitute  a  "significant"  facility 
designed  to  meet  the  social  needs  of 
older  persons.  House  Report  at  32. 

The  listing  of  facilities  and  services  in 
paragraph  (b)(1)  is  not  exclusive  nor  is  a 
facility  required  to  have  all  of  the  items 
listed. 

A  housing  facility  may  qualify  for  the 
"55  or  over"  exemption  even  if  it  does 
not  satisfy  the  requirements  of 
paragraph  (b)(1).  Under  paragraph 
(b)(2),  a  housing  facility  that  does  not 
provide  significant  facilities  and 
services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons  may  nonetheless  qualify  for  the 
"55  or  over"  exemption.  Such  a  housing 
facility  must  demonstrate  that  it  is  not 
practicable  for  it  to  provide  significant 
facilities  and  services  designed  to  meet 
the  physical  and  social  needs  of  older 
persons  and  also  demonstrate  that  the 
housing  facility  is  necessary  to  provide 
important  housing  opportimities  for 
older  persons. 

The  following  factors,  among  others, 
are  relevant  in  determining  whether  a 
housing  facility  satisfies  the 
requirements  of  paragraph  (b)(2] — 

(i)  Whether  the  owner  or  manager  of 
the  housing  facility  has  endeavored  to 
provide  significant  facilities  and 
services  designed  to  meet  the  physical 
and  social  needs  of  older  persons. 

(ii)  The  cost  of  providing  such 
services,  including  the  availability  of 
such  services  at  Uttle  or  no  cost  to  the 
owners  or  managers  of  the  facility. 

(iii)  The  amount  of  rent  charged,  if  the 
dwellings  are  rented.  The  price  of  the 
dwellings,  if  they  are  offered  for  sale. 

(iv)  The  income  range  of  the  residents 
of  the  housing  facility. 

(v)  The  demand  for  housing  for  older 
persons  in  the  relevant  geographic  area. 

(vi)  The  range  of  housing  choices  for 
older  persons  in  the  relevant  geographic 
area. 

(vii)  The  availability  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area. 

(viii)  The  vacancy  rate  of  the  housing 
facility.  For  example,  a  housing  facility 
satisfies  paragraph  (b)(2]  if  the  housing 
facility  can  demonstrate  that  the  cost  of 
providing  significant  facilities  and 
services  designed  to  meet  the  physical 
or  social  needs  of  older  persons  would 
result  in  depriving  low-  and  moderate- 
income  persons  of  needed  and  desired 
housing.  134  Cong.  Rec.  S10549  (daily  ed. 


August  2. 1988)  (statement  of  Sen. 
Kennedy). 

In  order  to  qualify  for  the  "55  or  over" 
exemption  a  housing  facility,  in  addition 
to  satisfying  the  requirements  of 
paragraph  (b)(1)  or  (b)(2)  must  also 
satisfy  the  requirements  of  paragraph 
(c)(1)  and  (c)(2). 

Paragraph  (c)(1)  requires  that  at  least 
80%  of  the  units  in  the  housing  facility 
be  occupied  by  at  least  one  person  55 
years  of  age  or  older  per  unit  except  that 
a  newly  constructed  housing  facility  for 
first  occupancy  after  March  12, 1989 
need  not  comply  with  paragraph  (c)(1)  of 
this  section  until  25%  of  the  units  in  the 
facihty  are  occupied.  The  exception  for 
partially  occupied  newly  constructed 
housing  facilities  is  designed  to  deal 
with  the  practical  problem  of  filling 
units  in  a  new  and  unoccupied  housing 
faciUty  in  a  reasonable  manner, 
consistent  with  the  "55  or  over" 
exemption.  For  example,  a  large  newly 
constructed  housing  facility  that  intends 
to  qualify  for  the  exemption  should  not 
lose  its  right  to  claim  the  exemption 
simply  because  the  first  unit  happens  to 
be  filled  with  persons  all  of  whom  are 
under  55  years  of  age.  However,  once  a 
reasonable  percentage  of  units  has  been 
filled  the  housing  facility  can  reasonably 
be  expected  to  comply  with  the 
percentage  requirement  in  paragraph 
(c)(1).  The  proposed  rule  would  require  a 
housing  facility  to  comply  with  the  80% 
requirement  in  paragraph  (c)(1)  once 
25%  of  the  units  in  the  housing  facility 
have  been  filled.  The  Department  invites 
comment  on  the  question  of  whether  the 
25%  point  is  too  high  or  too  low. 

Under  paragraph  (c)(2).  the  owner  or 
manager  of  a  housing  facility  must  also 
publish  and  adhere  to  policies  and 
procedures  which  demonstrate  an  intent 
by  the  owner  or  manager  io  provide 
housing  for  persons  55  years  of  age  or 
older.  The  following  factors,  among 
others,  ture  relevant  in  determining 
whether  the  owner  or  manager  of  a 
housing  facility  has  comphed  with  the 
requirements  of  paragraph  (c)(2): 

(i)  The  manner  in  which  the  housing 
facility  is  described  to  prospective 
residents. 

(ii)  The  nature  of  any  advertising 
designed  to  attract  prospective 
residents. 

(iii)  Age  verification  procedures. 

(iv)  Lease  provisions. 

(v)  Written  rules  and  regulations. 

(vi)  Actual  practices  of  the  owner  or 
manager  in  enforcing  relevant  lease 
provisions  and  relevant  rules  or 
regulations. 

Paragraph  (d)(l]  states  that  housing 
satisfies  the  requirements  of  this  section 
even  though  on  September  13, 1968, 
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under  80%  of  the  occupied  units  in  the 
housing  facility  are  occupied  by  at  least 
one  person  55  years  of  age  or  older  per 
unit,  provided  that  at  least  80%  of  the 
units  that  are  newly  occupied  after 
September  13, 1988  are  occupied  by  at 
least  one  person  55  years  of  age  or  older. 
Paragraph  (d)(1).  like  paragraph  (a)(1)  of 
§  100.303.  is  a  transition  provision  to 
ensure  that  the  interests  of  current 
residents  of  housing  that  excludes 
children  will  not  be  be  unduly  disturbed 
by  the  Fair  Housing  Amendments  Act. 

Under  paragraph  (d)(2).  housing 
satisfies  the  requirements  of  $100,304 
even  though  there  are  unoccupied  units, 
provided  that  at  least  80%  of  such  units 
are  reserved  for  occupancy  by  at  least 
one  person  55  years  of  age  of  over. 

Paragraph  (e)  contains  three  examples 
that  illustrate  the  application  of 
§  100.304. 

Subpart  F — Interference,  Coercion  or 
Intimidation 

Section  100.400    Prohibited 
interference,  coercion  or  intimidation. 

The  Fair  Housing  .Amendments  Act 
revises  the  statutory  definition  of 
discriminatory  housing  practices  in  the 
Fair  Housing  Act  to  include  actions  to 
intimidate,  coerce  or  interfere  with 
persons  engaged  in  activities  protected 
under  the  Fair  Housing  Act.  Under  Title 
VIU  of  the  Civil  Rights  Act  of  1968  such 
actions  were  violations  of  the  law,  but 
vindication  of  these  rights  could  be 
obtained  only  through  the  initiation  of  a 
private  civil  action  or  through  an  action 
brought  by  the  Attorney  General  in 
Federal  district  court. 

The  inclusion  of  interference,  coercion 
and  initimidation  as  discriminatory 
housing  practices  means  that  allegations 
that  such  conduct  has  occurred,  or  is 
about  to  occur  because  of  race,  color, 
religion,  sex,  handicap,  familiar  status, 
or  national  origin  can  be  the  subject  of 
an  administrative  complaint  under  the 
Fair  Housing  Act.  This  subpart  provides 
the  interpretation  of  the  Department  as 
to  the  conduct  which  constitutes  a 
discriminatory  housing  practice  in  this 
area. 

Section  100.400(b)  states  that  the  Fair 
Housing  Act  makes  it  unlawful  to 
coerce,  intimidate,  threaten  or  interfere 
with  any  person  in  the  exercise  or 
enjoyment  of,  or  on  account  of  that 
person  having  exercised  or  enjoyed,  or 
on  account  of  that  person  having  aided 
or  encouraged  any  other  person  in  the 
exercise  or  enjoyment  of,  any  right 
granted  or  protected  by  this  part 

The  illustrations  in  this  section 
indicate  any  type  of  activity  can 
constitute  a  discriminatory  housing 
practice.  Threatening  or  intimidating 


actions  include  acts  against  the 
possessions  of  persons  such  as  damage 
to  automobiles  or  vandalism  which 
limits  a  person's  ability  to  have  full 
enjoyment  of  a  dwelling.  Threatening  or 
intimidating  actions  include  acts  against 
the  possessions  of  persons  such  as 
damage  to  automobiles  or  other  acts  of 
vandalism  which  limit  a  person's  ability 
to  have  full  enjoyment  of  a  dwelling.  In 
addition,  the  protections  against 
discrimination  reach  any  person, 
including  persons  selling  or  renting 
dwellings  and  persons  engaged  in 
activities  promoting  fair  housing. 
Further,  persons  who  are  not  involved  in 
any  aspect  of  the  sale  or  rental  of  a 
dwelling  are  nonetheless  prohibited 
from  engaging  in  conduct  to  coerce, 
intimidate,  threaten  or  interefere  with 
persons  in  connection  with  protected 
activities  or  to  retaliate  against  any 
person  involved  in  any  way  in 
proceeding  under  the  Fair  Housing  Act. 

PART  103— FAIR  HOUSING 
COMPLAINT  PROCESSING 

Subpart  A — Purpose  and  Definitions 

Section  103.1     Purpose  and 
applicability. 

Proposed  Part  103  would  contain  the 
procedures  established  by  the 
Department  for  the  investigation  and 
conciliation  of  complaints  under  section 
810  of  the  Act.  as  amended  by  the  1988 
Amendments.  Part  105  would  be 
retained  to  govern  the  investigation  and 
conciliation  of  complaints  under  section 
810  of  the  Act  as  it  existed  before  the 
1988  Amendments.  (55  103.1  and  105.1 

Except  for  complaints  that  involve 
allegations  of  discriminatory  housing 
practices  that  occur  before  and  continue 
after  the  effective  date  of  the  1988 
Amendments  (March  12, 1989),  the 
proposed  rule  provides  that: 

— Complaints  alleging  discriminatory 
housing  practices  that  occurred  before 
the  effective  date  of  the  1988 
Amendments  would  be  governed  by 
the  procedures  in  Part  105. 

— Complaints  alleging  discriminatory 
housing  practices  that  occur  on  or 
after  the  effective  date  of  the  1988 
Amendments  would  be  governed  by 
the  procedures  in  Part  103. 

To  the  extent  that  complaints  allege 
violations  that  occur  before  and 
continue  after  the  effective  date  of  the 
1988  Amendments,  complainants  should 
be  accorded  the  full  range  of  remedies 
provided  under  the  1988  Amendments. 
(For  example,  an  appUcant  for  rental 
housing  who  was  unlawfully  excluded 
before  the  effective  date  of  the  Act  may 
continue  to  be  unlawfully  excluded  after 
the  effective  date.)  Accordingly, 


S  103.1(b)(l)(i)  provides  that  complaints 
filed  after  March  12. 1989  alleging  such 
continuing  discriminatory  housing 
practices  would  be  processed  under  Part 
103.  The  proposed  rule  at  5  105.81  would 
ensure  that  complainants  who  filed 
complaints  before  March  12, 1989 
alleging  such  continuing  discriminatory 
housing  practices  will  have  an 
opportunity  to  have  their  complaints 
processed  under  the  new  Part  103 
procedures.  While  such  complaints 
initially  would  be  processed  under  Part 
105,  if  during  the  investigation  or 
conciliation  of  the  complaint  the 
Department  determines  that  the 
complaint  involves  an  alleged 
discriminatory  housing  practice  that 
continues  after  March  12. 1989,  the 
Department  will  provide  the 
complainant  with  a  reasonable 
opportunity  to  elect  to  have  the 
complaint  processed  under  Part  103  in 
lieu  of  the  Part  105  procedures.  This 
notice  would  describe  the  procedures 
available  to  the  complainant  under  each 
part.  If  the  complainant  makes  the 
election,  HUD  would  notify  the 
respondent  of  the  election  and  process 
the  complaint  under  Part  103.  (Also  see 
§§103.1  and  105.1.) 

This  section  would  also  include  a 
provision  requiring  HUD  to  conduct 
investigations  and  conciliations  in 
accordance  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  A  related  amendment  to  existing 
Part  105  is  also  proposed. 

)         Section  103.9    Definitions. 

The  proposed  rule  would  adopt  the 
definitions  currently  contained  in  Part 
105  with  the  following  major  changes: 

— The  proposed  definition  of 

"discriminatory  housing  practice" 
would  include  acts  that  are  unlawful 
under  section  818  of  the  Act.  Section 
818  makes  it  unlawful  to  coerce, 
intimidate,  threaten,  or  interfere  with 
any  person  in  the  exercise  or 
enjoyment  of,  or  on  account  of  his 
having  aided  or  encouraged  any  other 
person  in  the  exercise  or  enjoyment 
of,  any  right  granted  or  protected  by 
section  804.  805  or  806  of  the  Act. 
Before  the  1988  Amendments,  this 
section  could  only  be  enforced  by  an 
appropriate  civil  action.  This 
e.xpanded  definition  of  discriminatory 
housing  practice  would  permit  the 
enforcement  of  this  section  through 
complaints  filed  with  HUD. 

-:-"Complainant",  as  defined  under  the 
proposed  rule,  would  implement 
sections  802(i)  and  810(a](l)(A)(i)  of 
the  Act  by  clarifying  that  any  person. 


including  HUD,  may  file  a  complaint 
under  Part  103. 
— New  definitions  added  to  section  802 
of  the  Act  by  the  1988  Amendments 
including  "aggrieved  person", 
"conciliation",  "conciliation 
agreement"  and  "respondent"  would 
be  added  and  other  miscellaneous 
definitions  including  "substantially 
equivalent  State  or  local  agency", 
"Attorney  General",  and  "General 
Counsel"  would  be  included  for 
clarity. 

Subpart  B — Complaints 

Subpart  B  of  Part  103  would  contain 
the  procedures  for  the  filing  of 
complaints  and  answers.  These 
procedures  reflect  the  current 
requirements  for  the  filing  of  complaints 
and  answers  described  in  Part  105  with 
the  following  major  revisions; 

Section  103.15     Who  may  file 
complaints. 

As  required  by  section  810(a)(l)(A)(i) 
of  the  Act,  complainants  may  submit 
complaints  not  later  than  one  year  after 
an  alleged  discriminatory  housing 
practice  has  occurred  or  terminated. 
This  language  is  intended  to  reaffirm  the 
concept  of  continuing  violations,  under 
which  the  statute  of  limitations  is 
measured  from  the  date  of  the  last 
asserted  occurrence  of  the  unlawful 
practice.  The  one-year  limitation 
represents  an  increase  from  the  pre-1988 
Amendment  hmitation  of  180  days,  but 
is  less  than  the  two-year  period 
provided  for  civil  cases.  See  H.  R.  Rep. 
No.  711. 100th  Cong.,  2d  Sess.  33  (1988). 

Section  103.45    Service  of  notice  on 
aggrieved  person. 

Proposed  5  103.45  implements  section 
810(a)(l)(B)(i)  of  the  Act  which  requires 
the  Secretary  to  serve  notice  upon  the 
aggrieved  person  acknowledging  the 
filing  of  a  complaint  and  advising  the 
person  of  the  time  limits  and  choice  of 
forums  provided  under  Title  VIII.  In 
accordance  with  this  statutory 
requirement,  the  proposed  rule  would 
require  the  Assistant  Secretary  to  notify 
each  aggrieved  person  on  whose  behalf 
the  complaint  was  filed.  The  notice 
would:  (1)  Acknowledge  the  filing  of  the 
complaint  and  state  the  date  that  the 
complaint  was  accepted  for  filing;  (2) 
include  a  copy  of  the  complaint;  (3) 
advise  the  person  of  the  time  limits 
applicable  to  complaint  processing  and 
of  the  procedural  rights  and  obligations 
of  the  aggrieved  person  under  Parts  103 
and  104;  (4)  advise  the  aggrieved  person 
of  the  right  to  commence  a  civil  action 
under  section  813  of  the  Act.  not  later 
than  two  years  after  the  occurrence  or 


termination  of  the  alleged 
discriminatory  housing  practice;  and  (5) 
advise  the  aggrieved  person  that 
retaliation  against  a  person  because  he 
or  she  made  a  complaint,  or  testified, 
assisted,  or  participated  in  an 
investigation  or  conciliation  under  Part 
103  or  an  administrative  proceeding 
under  Part  104,  is  a  discriminatory 
housing  practice  prohibited  under 
section  818  of  the  Fair  Housing  Act. 

Section  103.50    Notification  of 
respondent;  joinder  of  additional  or 
substitute  respondents. 

Section  810(a)(l)(B)(ii)  of  the  Act 
requires  the  Socretary  to  serve  a  notice 
on  the  respondent  within  10  days  of  the 
filing  of  the  complaint  (or  within  10  days 
of  the  identification  of  a  substitute  or 
additional  respondent).  In  accordance 
with  these  provisions,  proposed  5  103.50 
would  require  the  Assistant  Secretary  to 
serve  a  notice  on  the  respondent.  The 
notice  would:  (1)  Identify  the  alleged 
discriminatory  housing  practice  upon 
which  the  complaint  is  based  and 
include  a  copy  of  the  complaint;  (2)  state 
the  date  that  the  complaint  was 
accepted  for  filing;  (3)  advise  the 
respondent  of  the  time  limits  applicable 
to  complaint  processing  under  Part  103 
and  of  the  procedural  rights  and 
obligations  of  the  respondent  under 
Parts  103  and  104,  including  the 
opportunity  to  submit  an  answer  (4) 
notify  the  respondent  of  the  aggrieved 
person's  right  to  commence  a  civil 
action  under  section  813  of  the  Act;  (5)  if 
the  respondent  was  not  named  in  the 
complaint,  but  is  being  joined  as  an 
additional  or  substitute  respondent, 
explain  the  basis  for  HUD's  belief  that 
the  joined  person  is  propfdy  joined  (see 
section  810(a)(2)  of  the  Act);  and  (6) 
advise  the  respondent  that  retaliation 
against  a  person  because  he  or  she 
made  a  complaint,  or  testified,  assisted 
or  participated  in  an  investigation  or 
conciliation  under  Part  103  or  an 
administrative  proceeding  under  Part 
104,  is  a  discriminatory  housing  practice 
under  section  818  of  the  Fair  Housing 
Act. 

Section  103.55    Answer  to  complaint. 

Under  existing  procedures, 
respondents  are  given  only  seven  days 
to  answer  a  complaint.  Section 
810(a)(l)(B)(iii)  of  the  Act  provides  that 
each  respondent  may  file  an  answer  to 
the  complaint  not  later  than  10  days 
from  the  date  of  receipt  of  the  notice. 
Proposed  5  103.55  reflects  this  increased 
time  period. 


Subpart  C — Referral  of  Complaints  to 
State  and  Local  Agencies 

Section  103.100    Notification  and 
referral  to  substantially  equivalent 
State  or  local  agencies. 

Section  810(f)(1)  of  the  Act  provides: 
"whenever  a  complaint  alleges  a 
discriminatory  housing  practice — (A) 
Within  the  jurisdiction  of  a  State  or 
local  public  agency;  and  (B)  as  to  which 
such  agency  has  been  certified  by  the 
Secretary  under  this  subsection;  the 
Secretary  shall  refer  the  complaint  to 
that  cetified  agency  before  taking  any 
action  with  respect  to  the  complaint." 
Proposed  §  103.100  would  state  the 
procedures  for  the  notification  ar.d 
referral  of  complaints  to  substantially 
equivalent  State  and  local  agencies;  and 
would  provide  for  the  notification  of  the 
aggrieved  person  and  the  respondent  of 
the  referral,  including  a  notification  of 
the  right  to  file  a  civil  action  under 
section  813  of  the  Act. 

Under  §  103.S,  HUD  is  permitted  to 
file  complaints  alleging  discriminatory 
housing  practices.  To  ensure  that  HUD- 
initiated  complaints  will  be  investigated 
and  conciliated  by  HUD,  the 
memorandum  of  understanding 
executed  by  HUD  and  the  substantially 
equivalent  State  or  local  agency  will 
include  the  agency's  consent  to  HUD's 
processing  of  the  complaint. 

Section  103.105    Cessation  of  action  on 
referred  complaints. 

Proposed  §  103.105  would  address 
HUD's  responsibilities  regarding 
referred  complaints.  As  required  under 
section  810(f)(2)  of  the  Act,  after  a 
complaint  is  referred,  the  Assistant 
Secretary  shall  not  take  any  further 
action  with  respect  to  the  complaint, 
except  reactivation  as  described  below. 
The  proposed  rule  would  provide, 
however,  that  the  referral  of  the 
complaint  to  a  substantially  equivalent 
State  or  local  agency  would  not  prohibit 
the  Assistant  Secretary  from  taking 
appropriate  actions  under  other  civil 
rights  authorities  applicable  to 
departmental  programs. 

Section  103.110    Reactivation  of 
referred  complaints. 

In  accordance  with  section  810(f)(2)  of 
the  Act.  proposed  §  103.110  would 
permit  HUD  to  reactivate  a  complaint 
referred  to  a  substantially  equivalent 
State  or  local  agency  if: 

— The  substantially  equivalent  State  or 
local  agency  consents  to  the 
reactivation. 

— The  Assistant  Secretary  determines 
that  the  agency  no  longer  qualifies  for 
recognition  as  a  substantially 


45010 


Federal  Register  /  Vot.  53.  No.  215  /  Monday.  November  7.  1968  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  215  /  Monday,  November  7. 1988  /  Proposed  Rules 


45011 


UMI 


equivalent  State  or  local  agency  and 
may  not  accept  interim  referrals  with 
respect  to  the  alleged  discriminatory 
housing  practice. 
— The  substantially  equivalent  State  or 
local  agency  has  failed  to  commence 
proceedings  with  respect  to  the 
complaint  within  30  days  of  the  date 
that  the  agency  received  the 
notification  and  referral  of  the 
complaint,  or  the  agency  commenced 
proceedings  within  this  30-day  period, 
but  the  Assistant  Secretary 
determines  that  the  agency  has  failed 
to  carry  the  proceedings  forward  with 
reasonable  promptness.  HUD  would 
not  reactivate  a  complaint  under  these 
conditions,  however,  until  the 
appropriate  HUD  Regional  Office  has 
conferred  with  the  agency  to 
determine  the  reason  for  the  delay  in 
the  processing  of  the  complaint.  If  the 
Assistant  Secretary  believes  that  the 
agency  will  proceed  expeditiously 
following  the  conference,  HUD  may 
leave  the  complaint  with  the  agency 
for  a  reasonable  time. 
Before  the  1988  Amendments,  section 
810(d)  of  the  Act  permitted  the 
reactivation  of  complaints  where  the 
Secretary  certifies  that  "in  his  judgment, 
under  the  circumstance  of  the  particular 
case,  the  protection  of  the  rights  of  the 
parties  or  the  interests  of  justice 
requires  such  actions."  This  statutory 
basis  for  reactivation  of  complaints  was 
not  retained  in  the  new  act  Accordingly, 
reactivation  on  this  basis  would  not  be 
permitted  under  Part  103. 

The  1988  Amendments  permit  HUD  to 
make  referrals  for  up  to  48  months 
following  the  date  of  enactment  to 
agencies  that  are  certified  (including 
.'Agencies  that  are  certified  for  interim 
referrals  under  Part  115)  on  the  day 
before  enactment  of  the  1988 
Amendments.  It  is  unlikely  that  such 
agencies  will  immediately  provide  the 
full  range  of  remedies  accorded 
complainants  under  the  1988 
Amendments.  However,  given  the 
limited  statutory  authorization  for 
reactivation  provided  under  section 
810(f)(2)  of  the  Act,  it  does  not  appear 
that  HUD  has  the  authority  to  reactivate 
such  complaints  to  provide  the 
complainant  with  the  full  range  of 
remedies  available  under  the  1988 
Amendments.  However,  where  an 
agency  consents,  HUD  may  resume 
processing  of  a  complaint. 

Section  103.115    Notification  upon 
reactivation. 

Proposed  §  103.115  would  require  the 
Assistant  Secretary  to  notify  the 
substantially  equivalent  of  State  or  local 
agency,  the  aggrieved  person  and  the 
respondent  of  the  reactivation  of  a 


complaint.  The  notification  would 
advise  the  aggrieved  person  and  the 
respondent  of  the  time  limits  applicable 
to  complaint  processing  and  of  the 
procedural  rights  and  obligations  of  the 
aggrieved  person  and  respondent  under 
Parts  103  emd  104.  The  notification 
would  also  describe  the  aggrieved 
person's  right  to  commence  a  civil 
action  under  section  813  of  the  Act. 

Subpart  D — Investigation  Procedures 

Section  103.200    Investigations. 

Under  §  103.200  of  the  proposed  rule, 
investigations  would  be  initiated  upon 
the  filing  of  a  complaint  (see  section 
810(a)(l)(B){iv)  of  the  Act).  The  purposes 
of  such  investigations  would  be  to 
obtain  information  concerning  the 
events  or  transactions  that  relate  to  the 
alleged  discriminatory  housing  practice 
identified  in  the  complaint;  to  doctmient 
the  policies  and  practices  of  the 
respondent  involved  in  the  alleged 
discriminatory  housing  practice  raised 
in  the  complaint;  and  to  develop  factual 
data  necessary  for  the  General  Counsel 
to  make  a  determination  whether 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  and  to 
take  other  actions  under  Part  103. 

In  addition  to  investigations  initiated 
by  complaints,  the  1988  amendments 
permit  HUD  to  initiate  an  investigation 
of  housing  practices  to  determine 
whether  a  complaint  should  be  filed 
under  Subpart  B  (see  section 
810(a)(l)(A)(ui)  of  the  Act).  The 
proposed  rule  would  permit  such 
investigations  upon  the  written  direction 
of  the  Assistant  Secretary. 

Section  103.205    Systemic  processing. 

Three  specialized  types  of 
investigations  are  available  under 
existing  Part  105.  These  include: 
systemic  processing,  accelerated 
processing,  and  rapid  response 
processing.  Rapid  response  and 
accelerated  processing  were  developed 
to  enable  HUD  to  expeditiously  resolve 
certain  types  of  recurring  complaints 
without  first  conducting  an  extensive 
investigation.  Since  the  1988 
Amendments  permit  HUD  to  begin 
conciliation  upon  the  filing  of  a 
complaint  without  first  completing  an 
investigation,  a  specific  reference  to 
these  two  procedures  in  the  regulation  is 
not  necessary.  Provisions  permitting 
systemic  processing,  however,  would  be 
retained. 

Section  103.215    Conduct  of 
investigations. 

Proposed  S  103.215  would  continue 
HUD's  existing  practice  of  seeking  the 


voluntary  cooperation  of  persons  to 
obtain  access  to  information  necessary 
to  further  the  investigation. 
Additionally,  this  rule  would  implement 
section  811  of  the  Act  which  addresses 
the  issuance  of  subpoenas  and  the 
conduct  of  discovery  in  aid  of 
investigations.  The  proposed  rule  would 
state  that  the  Assistant  Secretary  and 
the  respondent  may  conduct  discovery 
in  aid  of  the  investigation  by  the  same 
methods  and  to  the  same  extent  that 
parties  may  conduct  discovery  in  an 
administrative  hearing  under  Part  104. 
except  that  the  Assistant  Secretary 
would  have  the  power  to  issue 
subpoenas  as  described  in  §  104.590  in 
support  of  the  investigation  or  at  the 
request  of  the  respondent.  Subpoenas 
issued  by  the  Assistant  Secretary  would 
require  the  approval  of  the  General 
Counsel  before  issuance. 

Section  103.220    Cooperation  of 
Federal  State  and  local  agencies. 

Proposed  9 103.220  reflects  provisions 
currently  contained  in  Part  105  which 
permit  the  Assistant  Secretary,  in 
processing  Fair  Housing  Act  complaints, 
to  seek  the  cooperation  and  utilize  the 
services  of  State  and  local  agencies  and 
of  other  appropriate  Federal  agencies. 
To  ensure  that  other  Federal  agencies 
are  aware  of  their  responsibility  under 
section  808(d)  and  (e)  of  the  Act  and 
under  Executive  Order  No.  12259,  the 
proposed  rule  would  add  that  Federal 
agencies,  including  agencies  having 
regulatory  or  supervisory  authority  over 
financial  institutions,  are  responsible  for 
ensuring  that  their  programs  and 
activities  relating  to  housing  and  urban 
development  are  administered  in  a 
manner  affirmatively  to  further  the  goal 
of  fair  housing,  and  for  cooperating  with 
the  Assistant  Secretary  in  furthering  the 
purposes  of  the  Fair  Housing  Act, 
including  investigations. 

Section  103.225    Completion  of 
investigation. 

The  Assistant  Secretary  is  required  to 
complete  investigations  within  100  days 
after  the  filing  of  the  complaint  (or, 
when  the  Assistant  Secretary 
reactivates  a  complaint  referred  to  a 
substantially  equivalent  State  or  local 
agency,  within  100  days  after  service  of 
the  notification  of  reactivation),  unless  it 
is  impracticable  to  do  so.  If  the 
investigation  cannot  be  completed 
within  this  time  limit,  HUD  is  required  to 
notify  the  aggrieved  person  and  the 
respondent  of  the  reasons  for  the  delay 
(see  section  B10(a)(l)(B)(iv)  and  (C)  of 
the  Act).  These  requirements  are 
included  in  the  proposed  rule  at 
§  103.225. 


Section  103.230    Final  investigative 
report 

Section  810(b)(5)(A)  of  the  Act 
requires  the  Secretary  to  prepare  a  final 
investigative  report  at  the  end  of  the 
investigation.  This  section  also  includes 
specific  requirements  for  the  contents  of 
the  investigative  report.  These 
requirements  are  included  in  the 
proposed  rule  at  S  103.230.  Under  the 
proposed  rule,  the  report  shall  contain: 
— ^The  names  and  dales  of  contacts  with 
witnesses.  The  proposed  rule  would 
provide  for  the  nondisclosure  of  the 
names  of  witnesses  that  request 
anonymity,  but  notes  that  HUD  may 
be  required  to  disclose  the  names  of 
such  witnesses  diuing  the  course  of  an 
administrative  hearing  under  Part  104 
or  in  a  civil  action  under  Tide  VIII. 
— A  summary  and  the  dates  of 
correspondence  and  other  contacts 
with  the  aggrieved  person  and  the 
respondent. 
— A  summary  description  of  other 

pertinent  records. 
— A  summary  of  witness  statements. 
— Answers  to  interrogatories. 

The  proposed  rule,  in  accordance  with 
section  810(d)(2)  of  the  Act,  would 
provide  that  the  Assistant  Secretary 
shall  make  information  derived  from  an 
investigation,  including  the  final 
investigative  report  available  to  the 
aggrieved  person  and  the  respondent 
upon  request,  at  any  time  following  the 
completion  of  the  investigation. 

Subpart  E — Conciliation  Procedures 

The  1988  Amendments  provide  for  the 
continuation  of  conciliation  procedures 
as  a  primary  feature  of  fair  housing 
enforcement  Thus,  while  HUD  is 
investigating  the  complaint  HUD  will 
also  seek  to  resolve  the  complaint  and 
issues  raised  during  the  investigation  of 
the  complaint  through  informal 
negotiations  involving  the  aggrieved 
person,  the  complainant  and  the 
respondent  (see  definition  of 
"conciliation"  at  S  103.9). 

Section  103.300    Conciliation. 

Proposed  5 103.300  provides  that  the 
Assistant  Secretary  shall,  to  the  extent 
feasible,  attempt  to  conciliate  the 
complaint  during  the  period  beginning 
with  the  filing  of  the  complaint  and 
ending  with  the  filing  of  a  charge  or  the 
dismissal  of  the  complaint  by  the 
General  Counsel.  In  conducting 
conciliation,  HUD  would  attempt  to 
achieve  a  just  resolution  of  the 
complaint  and  to  obtain  assurances  tliat 
the  respondent  will  satisfactorily 
remedy  violations  of  the  rights  of  the 
aggrieved  person  and  take  such  action 
as  will  assure  the  elimination  of 


discriminatory  housing  practices  in  the 

future. 

Proposed  S  103.300(c)  would  prohibit 
officers,  employees,  and  agents  of  HUD 
engaged  in  the  investigation  of  the 
complaint  under  Part  103  from 
participating  or  advising  in  the 
conciliation  of  the  same  complaint  or  in 
any  factually  related  complaint  The 
purpose  of  this  prohibition  is  to  ensure 
that  information  gathered  during  the 
conciliation  process  is  not  used  in  the 
investigation  of  the  complaint  HUD 
recognizes,  however,  that  there  may  be 
circumstances  where  a  dual  role  for  the 
IfUD  employee  may  be  necessary. 
Accordingly,  1 103.300(c)  states  that  the 
investigator  may  suspend  fact  finding 
and  engage  in  efforts  to  resolve  the 
complaint  by  conciliation  where  the 
rights  of  the  aggrieved  person  and  the 
respondent  can  be  protected  and  the 
prohibitions  with  respect  to  the 
disclosure  of  information  obtained 
during  conciliation  can  be  observed. 
(These  prohibitions  are  discussed  below 
at  §  103.33a) 

Section  103.310    Conciliation 
agreement;  Section  103.315  Relief  sought 
for  aggrieved  persons;  and  Section 
103.320  Provisions  sought  for  the  public 
interest 

If  concihation  is  successful,  the  terms 
of  the  settlement  of  a  complaint  would 
be  reduced  to  a  written  conciliation 
agreement  (see  S  103.310  and  definition 
of  conciliation  agreement  at  §  103.9). 
The  agreement  would  seek  to  protect  the 
interests  of  the  aggrieved  person,  other 
persons  similarly  situated,  and  the 
public  interest  The  types  of  relief  that 
may  be  sought  are  described  at 
§§103.315  and  103.320  and  are  the  same 
as  those  permitted  under  existing  Part 
105,  except  that  the  proposed  nde  would 
also  permit  binding  arbitration  of  the 
dispute  arising  under  the  complaint  (see 
section  810(b)(3)  of  the  Act). 

Section  810fb)(2)  of  the  Act  provides 
that  a  conciliation  agreement  shall  be  an 
agreement  between  the  respondent  and 
the  complainant  and  shall  be  subject  to 
the  approval  of  the  Secretary.  The 
proposed  rule  at  §  103.310(b)  would 
incorporate  these  requirements.  In 
addition,  this  rule  would  state  that  the 
Assistant  Secretarj-  will  indicate  HUD 
approval  of  the  concihation  agreement 
by  signing  the  agreement  The  assistant 
Secretary  would  execute  (as  a 
complainant)  or  approve  a  conciliation 
agreement  only  if:  The  complainant  and 
the  respondent  agree  to  the  relief 
accorded  the  aggrieved  person;  the 
agreement  will  adequately  vindicate  the 
public  interest;  and,  where  the  Assistant 
Secretary  is  the  complainant  the 
aggrieved  person  is  satisfied  with  the 


relief  provided  to  protect  his  or  her 
interest  Propsed  §  103.310(b)(2)  would 
preserve  the  General  Coimsel's  ability  to 
issue  a  charge  under  5 103.405,  where 
the  aggrieved  person  and  the  respondent 
have  executed  a  conciliation  agreement 
that  has  not  been  approved  by  the 
Assistant  Secretary. 

Section  103.330    Prchibitions  an^ 
requirements  with  respect  to  disclosure 
of  information  obtained  daring        ) 
conciliation. 

Section  810fd)  of  the  Ai  t  contains 
prohibitions  and  requirements  with 
respect  to  the  disclosure  of  information. 
Under  this  section,  nothing  said  or  done 
in  the  course  of  conciliation  may  be 
made  public  or  used  as  evidence  in  a 
subsequent  proceeding  under  Tide  VIII 
without  the  written  consent  of  the 
persons  concerned.  This  section  would 
be  implemented  at  §  103.330  with  the 
clarifying  statement  that  information 
disclosed  during  conciliation  would  not 
be  used  in  the  investigation  of  the 
complaint 

Section  810(b)(4)  recognizes  an 
exception  to  the  prohibition  against 
disclosure  of  conciliation  informatioo. 
To  encourage  enforcement  and 
compliance  with  the  law,  this  section 
provides  that  conciliation  agreements 
will  be  made  public,  unless  the 
aggrieved  person  and  the  respondent 
request  nondisclosure  find  the  Assistant 
Secretary  determines  that  disclosure  is 
not  required  to  further  the  purposes  of 
the  Fair  Housing  Act  This  statutory 
provision  is  implemented  at  §  103.330(b). 
This  proposed  rule  would  also  permit 
the  pubhcation  of  tabulated  descriptions 
of  the  results  of  all  conciliation  efforts. 

Section  103.335    Review  of  compliance 
with  conciliation  agreements. 

Proposed  §  103.335  would  permit  HUD 
to  continue  its  current  practice  of 
monitoring  and  reviewing  compliance 
with  the  terms  of  conciliation 
agreements,  and  would  implement 
section  810(c)  of  the  Act  Section  810(c) 
provides  that  whenever  HUD  has 
reasonable  cause  to  believe  that  a 
respondent  has  breached  a  conciliation 
agreement,  HUD  shall  refer  the  matter  to 
the  Attorney  General  with  a 
recommendation  that  a  civil  action  be 
filed  under  section  814(b)(2)  of  the  Act 
for  the  enforcement  of  the  terms  of  the 
conciliation  agreement 

Subpart  F — Issuance  of  Charge 

While  conciliation  will  continue  to  be 
a  primary  feature  of  fair  housing 
enforcement,  the  1988  Amendments 
provide  for  a  new  enforcement 
mechanism  when  conciliation  fails.  This 
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mechanism  permits  the  Act  to  be 
enforced  by  HUD  in  an  administrative 
proceeding  under  Part  104  or,  if  the 
complainant,  the  aggrieved  person  or  the 
respondent  elects,  through  a  civil  action 
commenced  and  maintained  by  the 
Attorney  General  under  section  B12(o]  of 
the  Act. 

Section  103.400    Reasonable  cause 
determination. 

If  a  conciliation  agreement  has  not 
been  executed  by  the  complainant  and 
the  respondent  6ind  approved  by  the 
Assistant  Secretary,  section  810(g)(l]  of 
the  Act  requires  HUD  to  determine 
whether  reasonable  cause  exists  to 
believe  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to 
occur.  Under  the  proposed  rule  at 
S  103.400,  the  responsibility  for  this 
determination  would  be  delegated  to  the 
General  Counsel  of  HUD.  As  indicated 
in  section  810(g)(1),  this  determination  is 
to  be  based  on  the  totality  of  the  factual 
circumstances  concerning  the  alleged 
discriminatory  housing  practice. 
Inasmuch  as  this  determination  will  in 
the  case  of  an  election  to  proceed  in 
Federal  court  under  §  103.410  form  the 
basis  for  the  civil  action,  in  making  this 
determination  the  general  Counsel 
wnuJd  apply  the  same  standard  that  is 
appropriate  for  a  determination  of  when 
to  proceed  with  a  civil  action  of  this 
kind  in  federal  court. 

This  determination  would  be  made 
within  100  days  after  the  filing  of  the 
complaint  (or  where  the  Assistant 
Secretary  has  reactivated  a  complaint 
referred  to  a  substantially  equivalent 
State  or  local  agency,  within  100  days 
after  service  of  the  notice  of 
reactivation),  unless  it  is  impracticable 
to  do  so.  If  the  determination  cannot  be 
made  within  this  time  period,  HUD 
would  notify  the  aggrieved  person  and 
the  respondent  of  the  reasons  for  the 
delay  (see  section  810(g)(1)  of  the  Act). 

The  proposed  rule  provides  that  the 
investigation  would  remain  open  until  a 
reasonable  cause  determination  is  made 
(see  5 103.225).  This  permits  the  General 
Counsel  to  request  that  the  Assistant 
Secretary  make  a  further  investigation, 
where  the  investigative  report  is 
insufficient  to  determine  whether 
reasonable  cause  exists.  Where 
appropriate,  the  General  Counsel  may 
make  direct  inquiries  to  supplement  the 
investigation. 

If  the  General  Counsel  determines 
that  reasonable  cause  exists,  section 
810(g)(2)(A)  of  the  Act  requires  the 
immediate  issuance  of  a  charge  on 
behalf  of  the  aggrieved  person.  The 
charge  forms  the  basis  for  further 
administrative  proceedings  or  a  civil 
action  under  section  812(o)  of  the  Act.  A 


charge  would  not.  however,  be  issued  if 
the  matter  involves  the  legality  of  a 
State  or  local  zoning  or  other  land  use 
law  or  ordinance,  since  HUD  is  required 
to  refer  such  matters  to  the  Attorney 
General  for  appropriate  action  under 
section  814(b)(1)  of  the  Act  (see  the 
proposed  rule  at  S  103.400(a)(1)). 
Furthermore,  section  810(g)(4)  of  the  Act 
prohibits  the  issuance  of  a  charge  after 
the  beginning  of  a  trial  in  a  civil  action 
commenced  by  the  aggrieved  person 
under  an  Act  of  Congress  or  a  State  law, 
seeking  relief  with  respect  to  the 
discriminatory  housing  practice  (see 
proposed  rule  at  §  103.400(b)). 

If  the  General  Counsel  detennines 
that  no  reasonable  cause  exists,  section 
810(g)(3)  of  the  Act  requires  the 
dismissal  of  the  complaint  and  public 
disclosure  of  the  dismissal.  The 
proposed  rule  at  §  103.400(a)(2)  would 
state  that  HUD  shall  notify  the 
aggrieved  person  and  the  respondent  of 
such  a  dismissal  and  shall  make  public 
disclosure  of  the  dismissal.  The 
Department  notes  that  the  dismissal  of  a 
complaint  under  this  section  would  not 
preclude  the  filing  of  a  new  complaint 
based  on  newly  discovered  or 
previously  unavailable  information, 
provided  the  statutory  one-year  time 
limit  for  the  filing  of  the  complaint  is 
met. 

Section  103.405    Issuance  of  charge. 

Section  810(g)(2)(B)  of  the  Act 
provides  that  the  charge:  Shall  consist  of 
a  short  and  plain  statement  of  the  facts 
upon  which  HUD  has  found  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  occurred  or  is 
about  to  occur  shall  be  based  on  the 
final  investigative  report;  and  need  not 
be  limited  to  the  facts  or  grounds  alleged 
in  the  complaint.  This  statutory 
language  is  reflected  in  §  103.405(a). 

Within  three  days  of  the  issuance  of 
the  charge,  the  General  Counsel  would: 
(1)  Obtain  a  time  and  a  place  for  an 
administrative  hearing  from  the  Chief 
Docket  Clerk  in  the  Office  of 
Administrative  Law  Judges:  (2)  file  and 
serve  the  charge  along  with  notifications 
concerning  the  rights  of  the  complaint; 
the  respondent,  and  the  aggrieved 
person  to  elect  to  have  the  claims 
asserted  in  the  charge  decided  in  an 
administrative  hearing  or  civil  action 
(the  contents  of  the  notification  and 
requirements  for  service  of  the  charge 
are  more  fully  described  below);  and  (3) 
notify  the  Assisant  Secretary  of  the 
filing  of  the  charge  (see  proposed 
S  103.405(b)). 


Section  103.410    Election  of 
administrative  hearing  or  civil  action. 

The  claims  asserted  in  the  charge  will 
be  decided  either  in  a  civil  action  under 
section  812(o)  of  the  Act  or  in  nn 
administrative  proceeding  under  Part 
104.  In  accordance  with  section  812(a)  of 
the  Act,  proposed  S  103.410  provides 
that  upon  the  issuance  of  a  charge,  the 
complainant  (including  the  General 
Counsel,  if  HUD  filed  the  complaint),  the 
respondent,  or  the  aggrieved  person  on 
whose  behalf  the  complaint  was  filed 
may  elect  the  civil  action.  If  none  of  the 
parties  elects  the  civil  action,  the 
General  Coimsel  would  maintain  an 
administrative  proceeding  imder  Part 
104  based  on  the  charge.  If  an  election  is 
made,  the  General  Counsel  would 
promptly  notify  and  authorize  the 
Attorney  General  to  commence  and 
maintain  a  civil  action  under  section 
812{o)  of  the  Act  on  behalf  of  the 
aggrieved  person  in  an  appropriate 
United  States  District  Court.  The 
notification  and  authorization  would 
include  the  transmission  of  the  file  in  the 
case,  including  a  copy  of  the  final 
investigative  report  and  the  charge,  to 
the  Attorney  General. 

The  election  must  be  made  not  later 
than  20  days  after  the  receipt  of  service 
of  the  charge,  or  in  the  case  of  the 
General  Counsel,  not  later  than  20  days 
after  service.  The  notice  of  the  election 
must  be  filed  with  the  Chief  Docket 
Clerk  in  HUD's  Office  of  Administrative 
Law  Judges  and  served  on  the  General 
Counsel,  the  respondent,  and  the 
aggrieved  persons  on  whose  behalf  the 
complaint  was  filed.  The  notification 
shall  be  filed  and  served  in  accordance 
with  the  procedures  established  under 
Part  104. 

The  General  Counsel  would  be 
available  for  consultation  concerning 
any  legal  issues  raised  by  the  Attorney 
General  regarding  how  best  to  proceed 
in  the  event  that  commencement  of  a 
civil  action  would  implicate  Rule  11  of 
the  Federal  Rules  of  Civil  Procedure. 

Subpart  G — Other  Actions  by  the 
Department 

Section  103.500    Prompt  judicial  action. 

Proposed  S  103.500  would  implement 
section  810(e)  of  the  Act.  If  at  any  time 
following  the  filing  of  a  complaint,  the 
General  Counsel  concludes  that  prompt 
judicial  action  is  necessary  to  carry  out 
the  purposes  of  Part  103  or  104,  the 
General  Counsel  would  request  that  the 
Attorney  General  commence  a  civil 
action  for  appropriate  temporary  or 
preliminary  relief  pending  the  final 
disposition  of  the  complaint.  Before 
making  the  determination  to  request 


such  action  the  proposed  rule  also 
requires  the  General  Counsel  to  consult 
with  the  Assistant  Attorney  General  for 
the  Civil  Rights  Division.  Inasmuch  as 
under  section  810(e)  of  the  Act  it  is 
incumbent  upon  the  Attorney  General  to 
promptly  commence  an  action  upon 
receipt  of  such  a  request  and  in  view  of 
the  Assistant  Attorney  General's  prior 
experience  in  seeking  such  relief  in 
different  factual  situations  and  before 
different  forums,  such  prior  consultation 
is  appropriate  and  desirable.  The 
commencement  of  the  civil  action  would 
not  affect  the  initiation  or  administrative 
proceedings  under  Part  103  or  104. 

Paragraph  (b)  of  this  proposed  rule 
would  require  the  General  Counsel  to 
transmit  information  to  the  Attorney 
General  and  to  State  and  local 
governmental  licensing  or  supervisory 
authorities,  as  appropriate,  whenever 
the  General  Counsel  has  a  reason  to 
believe  that  a  basis  exists  for  the 
commencement  of  proceedings  under 
section  814(a)  of  the  Act  (Pattern  or 
Practice  Cases),  proceedings  under 
section  814(c)  of  the  Act  (Enforcement  of 
Subpoenas),  or  proceedings  by  any 
governmental  licensing  or  supervisory 
authority. 

Section  103.510    Other  action  by  HUD. 

Proposed  §  103.510  would  address 
other  actions  that  HUD  may  take  with 
respect  to  matters  asserted  in  a 
complaint.  These  would  include:  (1)  The 
referral  of  matters  to  the  Attorney 
General  for  appropriate  action  (e.g., 
enforcement  of  criminal  penalties,  under 
section  811(c)  of  the  Act);  the  initiation 
of  debarment  proceedings  or  other 
action  leading  to  the  imposition  of 
administrative  sanctions;  the  initiation 
of  proceedings  under  other  civil  rights 
authorities;  or  the  provision  of 
information  to  other  Federal  agencies 
with  an  interest  in  the  enforcement  of 
respondent's  obligations  with  respect  to 
nondiscrimination  in  housing. 

PART  104— ADMINISTRATIVE 
PROCEEDINGS  UNDER  SECTION  812 
OF  THE  FAIR  HOUSING  ACT 

Part  104  would  contain  the  rules  of 
practice  and  procedure  for 
administrative  proceedings  before  an 
administrative  law  judgi;  (ALJ) 
adjudicating  the  claims  asserted  in  a 
charge  issued  under  Part  103. 

Subpart  A — General  Information 

Subpart  A  would  contain  general 
information  concerning  administrative 
proceedings  before  an  ALJ.  This  subpart 
would  include  provisions  addressing: 
The  scope  of  the  rules  (§  104.10(a));  the 
requirement  that  hearings  under  the 
rules  should  be  conducted  as 


expeditiously  and  inexpensively  as 
possible  consistent  with  the  needs  and 
rights  of  the  parties  to  obtain  a  fair 
hearing  and  a  complete  record  (see 
section  812(d)(2)  of  the  Act) 
(S  104.10(b]);  a  statement  that  the 
Department  would  reasonably 
accommodate  persons  with  disabilities 
who  are  participants  in  the  hearing  or 
interested  members  of  the  pubHc 
(§  104.10(c));  the  definitions  used  in  the 
part  (§  104.20);  the  computation  of  time 
periods  (including  provisions  permitting 
the  ALJ  to  modify  any  time  period, 
except  for  time  periods  required  by 
statute)  {§  104.30);  and  the  service  and 
filing  of  documents  by  the  parties  and 
by  the  ALJ  (§  104.40). 

Subpart  B — Administrative  Law  Judge 

Subpart  B  would  prescribe  provisions 
governing  the  designation  of  the 
presiding  administrative  law  judge  and 
the  powers  of  the  ALJ.  As  required  by 
section  812(b)  of  the  Act,  the  conduct  of 
administrative  proceedings  under  Part 
104  is  delegated  to  an  ALJ  appointed 
under  5  U.S.C.  3105.  The  presiding  ALJ 
in  a  proceeding  would  be  appointed  by 
HUD's  Chief  ALJ  (see  proposed 
§  104.100). 

This  subpart  would  also:  Prescribe  the 
powers  of  the  ALJ  in  the  administrative 
hearing  (§  104.110);  contain  provisions 
for  the  disqualification  of  the  ALJ 
(§  104.120);  prohibit  ex  parte 
communications  (§  104.130);  and  provide 
for  the  separation  of  all  investigative, 
conciliatory  and  prosecutorial  functions 
from  the  decision-making  function  of  the 
ALJ  (§  104.140). 

Subpart  C — Parties 

Subpart  C  would  describe  the  parties 
to  the  proceeding.  The  parties  would 
include:  HUD,  the  respondent  named  in 
the  charge  and  against  whom  relief  is 
sought,  and  any  intervenors.  In 
accordance  with  section  812(c)  of  the 
Act,  the  proposed  rule  would  permit  the 
intervention  by  any  aggrieved  person. 
No  other  intervention  is  permitted  in  the 
proceedings,  although  briefs  of  amicus 
curiae  may  be  permitted  at  the 
discretion  of  the  ALJ  (1 104.200  (a)  and 

(c)). 

The  rights  of  the  parties  to  the 
proceeding  are  addressed  in  section 
812(c)  of  the  Act  and  would  be 
implemented  at  §  104.200(b).  These 
include  the  right  to  appear  in  person,  to 
be  represented  by  counsel,  to  examine 
and  crossexamine  witnesses,  to 
introduce  documentary  or  other  relevant 
evidence  into  the  record,  and  to  request 
the  issuance  of  subpoenas.  The 
representation  of  the  parties  (including 
notice  of  appearance  and  withdrawal  of 
representation)  is  described  at  proposed 


S  104.210.  Standards  of  conduct  for 
parties  and  their  representatives  are 
addressed  at  proposed  S  104.220. 

Subpart  D — Pleadings  and  motions 

Provisions  governing  pleadings  and 
motions  in  an  administrative  proceeding 
are  included  at  Subpart  D.  The 
requirements  for  the  filing,  service  and 
contents  of  the  charge  are  found  at 
S  104.410.  This  rule  would  require  filing 
with  the  Chief  Docket  Clerk  in  the  Office 
of  the  Administrative  Law  Judges,  and 
service  upon  the  respondent  and  the 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed.  The  charge  would 
consist  of  a  short  and  plain  statement  of 
the  facts  upon  which  the  General 
Counsel  has  reasonable  cause  to  beUeve 
that  a  discriminatory  housing  practice 
has  occurred  or  is  about  to  occur.  The 
charge  would  be  served  with  a  notice  of 
the  rights  of  the  complainant,  the 
respondent  and  the  aggrieved  person  on 
whose  behalf  the  complaint  was  filed,  to 
elect  to  have  the  claims  asserted  in  the 
charge  decided  in  a  civil  action  under 
section  812(o)  of  the  Act,  in  lieu  of  an 
administrative  hearing  under  Part  104. 
The  notice  would  also  stale  that  if  an 
administrative  proceeding  under  Part 
104  is  elected:  "The  parties  would  have 
an  opportunity  for  a  hearing  at  a  date 
and  place  specified  in  the  notice;  the 
respondent  would  have  a  right  to  submit 
an  answer  to  the  charge  within  30  days 
of  the  service  of  the  charge;  the 
aggrieved  person  may  intervene  as  a 
party  within  30  days  of  the  service  of  the 
charge;  and  all  discovery  must  be 
concluded  15  days  before  the  date  set 
for  hearing. 

Proposed  S  104.420  would  govern  the 
contents  and  the  submission  of  the 
respondent's  answer  to  the  charge.  This 
rule  would  require  the  submission  of  an 
answer  if  the  respondent  contests 
material  facts  alleged  in  a  charge  or 
contends  that  the  respondent  is  entitled 
to  judgment  as  a  matter  of  law.  Answers 
would  be  required  to  include:  A 
statement  that  the  respondent  admits, 
denys  or  does  not  have  sufficient 
information  to  admit  or  deny,  each 
allegation  made  in  the  charge;  and  a 
statement  of  each  affirmative  defense 
(and  a  statement  of  facts  in  support  of 
each  affirmative  defense)  claimed  by  the 
respondent. 

This  subpart  also  would  contain: 
Provisions  governing  requests  for 
intervention  (§  104.430);  amendments 
and  supplemental  pleadings  (§  104.440); 
motions  (S  104.450):  and  general 
requirements  for  the  form,  signature  and 
timely  filing  of  all  pleadings,  motions, 
briefs  and  other  documents.  (S  104.400). 
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Subpart  E — Discovery 

Section  811(a)  of  the  Act  states,  in 
part,  that  the  Secretary  may  order 
discovery  in  aid  of  administrative 
hearings  under  "Htle  VIII.  In  accordance 
with  this  statutory  authority,  discovery 
procedures  are  included  in  Subpart  E  of 
the  proposed  rule.  Consistent  with 
section  812(d)  of  the  Act.  the  procedures 
were  designed  to  permit  the  parties  to 
conduct  discovery  as  expeditiously  and 
inexpensively  as  possible,  consistent 
with  the  need  of  all  parties  to  obtain 
relevant  evidence  (see  i  104.500(b)). 
Except  for  the  time  periods  stated  in  the 
rule,  to  the  extent  that  the  rules 
prescribed  in  Subpart  E  conflict  with 
discovery  procedures  in  aid  of  civil 
actions  in  the  United  States  District 
Court  for  the  district  in  which  the 
investigation  took  place,  i  104.500 
would  provide  that  the  rules  of  the 
District  Court  apply. 

Specific  discovery  methods  would 
include:  Deposition  upon  oral 
examination  and  written  interrogatories 
(§S  104.510  and  104.520):  wntten 
interrogatories  [i  104.530);  requests  for 
the  production  of  documents  or  other 
evidence,  entry  upon  land  for  inspection 
and  other  purposes,  and  physical  and 
mental  examinations  (S  104.540):  and 
requests  for  admissions  (}  104.550).  The 
frequency  and  sequence  of  these 
methods  is  not  limited,  except  that 
discovery  must  be  completed  15  days 
before  the  date  scheduled  for  the 
hearing  (9  104.500  (d)  and  (e)).  The 
proposed  rule  would  also  include 
provisions  governing  the 
supplementation  of  responses 
(§  104.560):  the  issuance  of  protective 
orders  (S  104.570):  and  motions  to 
compel  discovery  and  the  imposition  of 
sanctions  (§  104.580). 

Subpart  F — Subpoenas 

In  accordance  with  the  authorization 
contamed  in  section  811(a)  of  the  Act, 
Subpart  F  would  provide  for  the 
issuance  of  subpoenas  in  aid  of 
administrative  hearings.  Consistent  with 
this  statutory  authority,  the  subpart 
would  provide  that  the  rules  of  the 
United  States  District  Court  for  the 
district  in  which  the  investigation  of  the 
discriminatory  housing  practice  took 
place  would  apply  to  the  extent  that 
Subpart  F  conflicts  with  procedures  for 
the  issuance  of  subpoenas  in  civil 
actions  in  that  district  court  (except  for 
time  poiods  stated  in  the  rules). 

Under  proposed  1 104.59a  the  Chief 
ALJ  or  the  presiding  ALJ  would  be 
permitted  to  issue  subpoenas  upon  the 
writtea  request  of  a.  party.  The  subpoena 
could  require:  The  •ttendanca  of  a 
witness  for  the  purpose  of  giving 


testimony  ai  a  deposition;  the 
attendance  of  a  witness  for  the  purpose 
of  giving  testimony  at  a  hearing;  or  the 
production  of  relevant  books,  papers, 
documents,  or  tangible  things.  As 
required  by  section  811(b)  of  the  Act, 
witnesses  summoned  by  subpoenas 
issued  under  Part  104  would  be  entided 
to  the  same  witness  and  mileage  fees  as 
witnesses  in  proceedings  in  United 
States  District  Courts.  Witness  and 
mileage  fees  would  be  paid  by  the  party 
requesting  the  subpoena  or,  where  the 
party  is  unable  to  pay  the  fees,  by  HUD. 
Proposed  9  104.590  woiUd  also  address 
the  time  of  the  request  for  issuance  of 
subpoena;  the  service  of  subpoenas; 
motions  to  quash  or  limit  subpoenas: 
and  referral  to  the  Attorney  General  for 
enforcement  under  section  814(c)  of  the 
Act  where  a  person  fails  to  comply  with 
a  subpo«ia. 

Subpart  G — Prehearing  procedures 

Subpart  G  would  permit  the  ALJ  to 
direct  the  parties  to  file  prehearing 
statements  (9  104.600)  and  to  participate 
in  prehearing  conferences  (9  104.610). 
These  proposed  procedures  are 
designed  to  aid  in  the  clariHcation  of  the 
issues  and  facts  in  dispute  and  to 
promote  the  orderly  and  expeditious 
disposition  of  the  proceeding. 

Subpart  G  would  also  provide  for 
settiement  negotiations  before  a 
setdement  judge.  The  ALJ  conducting 
the  settlement  negotiations  would  be 
appointed  by  the  Chief  ALJ  and  would 
not  be  the  Ai.J  presiding  at  the  hearing. 

Subpart  H — Hearing  Procediu-es 

Procedures  for  the  conduct  of  the 
hearing  are  described  at  Subpart  H. 
Under  this  subpart; 

— ^The  hearing  would  be  conducted  at 
a  place  in  the  vicinity  in  which  the 
discriminatory  housing  practice  is 
alleged  to  have  occurred  or  to  be  about 
to  occur  (see  section  812(b)  of  the  Act). 
This  requirement  is  included  in  the 
proposed  rule  at  9  104.700(b). 

— ^The  hearing  would  commence  not 
later  than  120  days  following  the 
issuance  of  the  charge,  unless  it  is 
impracticable  to  do  so.  If  the  hearing 
cannot  be  commenced  within  this  time 
period,  the  ALJ  would  be  required  to 
notify  HUD.  the  aggrieved  person  on 
whose  behalf  the  charge  was  filed,  and 
the  respondent  in  writing  of  the  reasons 
for  the  delay  (see  section  812(g)  of  the 
Act).  This  requirement  is  included  in  the 
proposed  nrie  at  1 104.700(a). 

— The  hewing  would  be  conducted  in 
accordance  with  the  Administrative 
{Procedure  Act  (5  U.S.C.  551-fi9) 

(9i04.no). 

—The  Federal  Rules  of  Evidence 
would  apply  to  the  presentation  of 


evidence  at  the  hearing,  as  required  by 
section  n2{c]  of  the  Act  (9  104.730). 

— The  parties  may  waive  the  right  to 
an  oral  hearing  and  present  the  matter 
for  decision  on  a  written  record 
(9  104.720). 

— ^The  ALJ  may  hear  oral  arguments 
following  the  submission  of  all  evidence 
at  the  oral  hearing  and  may  permit  the 
submission  of  written  briefs  (9  104.790). 

Part  H  would  also  include  provisions 
governing:  Notification  and  change  of 
time  and  place  of  hearing  (9  104.700(c]); 
the  issuance  of  in  camera  and  protective 
orders  (9  104.740);  the  submission, 
identification  and  exchange  of  exhibits 
(9  104.750);  die  authenticity  of 
documents  (9  104.760);  stipulations  of 
the  parties  (9  104.770);  the  record  of  the 
hearing  (9  104.780);  the  end  of  the 
hearing  (9  104.800);  and  the  receipt  of 
evidence  following  the  end  of  the 
hearing  (9  104.810). 

Subpart  I — Dismissals  and  Decisions 

Section  104.900    Dismissal 

Under  9  104.900  of  the  proposed  rule, 
the  ALJ  would  be  required  to  dismiss  the 
proceeding:  (1)  Where  the  complainant, 
the  respondent,  or  the  aggrieved  person 
on  whose  behalf  the  complaint  was  filed 
makes  a  timely  election  to  have  the 
claims  asserted  in  the  charge  decided  in 
a  civil  action  under  section  812(o)  of  the 
Act;  or  (2)  where  an  aggrieved  person 
has  commenced  a  civil  action  under  an 
Act  of  Congress  or  a  State  law  seeking 
relief  with  respect  to  the  discriminatory 
housing  practice  and  the  trial  of  the  civil 
action  has  commenced. 

Section  104.910    Initial  decision  of 
administrative  law  judge. 

Proposed  &  104.910  describes  the 
initial  decision  of  the  ALJ.  Under  this 
proposed  rule,  the  ALJ  would  be 
required  to  issue  an  initial  decision 
containing  findings  of  fact  and 
conclusions  of  law  upon  each  material 
issue  of  fact  or  law  presented  on  the 
record.  The  decision  must  be  issued 
within  60  days  after  the  end  of  the 
hearing,  unless  it  is  impracticable  to  do 
so.  If  the  AL)  is  unable  to  issue  the 
decision  within  this  time  period  (or 
within  a  succeeding  eo-day  period),  the 
ALJ  would  be  required  to  notify  HUD. 
the  aggrieved  person  on  whose  behalf 
the  charge  was  filed,  and  the  respondent 
in  writing  of  the  reasons  for  the  delay 
(see  section  812(g)(2)  of  the  Act). 

Proposed  9  104.910(b)  would  require 
the  ALJ  to  issue  an  rnitial  decision 
against  the  respondent  and  to  order 
appropriate  relief,  if  the  ALJ  determines 
that  the  respondent  has  engaged,  or  is 
about  to  engage  in  a  discriminatory 


housing  practice.  Relief  that  may  be 
ordered  includes: 

— Damages  to  the  aggrieved  person 
(including  damages  caused  by 
humiliation  or  embarassment). 

— Injunctive  or  such  other  equitable 
relief  as  may  be  appropriate.  No  such 
relief,  however,  may  affect  any  contract, 
sale,  encumbrance,  or  lease 
consummated  before  the  issuance  of  the 
initial  decision  that  involves  a  bona  fide 
purchaser,  encumbrancer,  or  tenant 
without  actual  knowledge  of  the  charge 
(see  sections  810(g)  (3)  and  (4)  of  the 
Act)). 

— Civil  penalties  subject  to  ceilings  of 
$10,000  to  $50,000.  The  ceiling  on  the 
civil  penaly  will  depend  on  the  number 
of  previous  discriminatory  housing 
practices  the  respondent  has  been 
adjudged  to  have  committed  within 
designated  time  periods  in  any 
administrative  hearing  or  civil  action 
permitted  under  the  Fair  Housing  Act  or 
any  State  or  local  fair  housing  law,  or  in 
any  licensing  or  regulatory  proceeding 
conducted  by  a  Federal,  State  or  local 
governmental  agency.  In  determining  the 
number  of  previous  adjudications,  the 
ALJ  would  consider  adjudications  that 
occurred  before  the  effective  date  of  the 
Act.  Determinations  to  resolve  issued 
under  9  105.55  would  not  be  included  as 
an  adjudication  of  a  previous 
discriminatory  housing  practice.  If  the 
ALJ  determines  that  more  than  one 
respondent  has  been  engaged  or  is 
about  tQ  engage  in  a  discriminatory 
housing  practice,  the  ALJ  would  be 
permitted  to  assess  the  civil  penalty,  up 
to  the  maximum  permitted  under  the 
rule,  against  each  respondent.  (See 
section  812(g)(3)  of  die  Act.) 

Proposed  9  104.910(c)  would  provide 
that  the  ALJ  will  make  an  initial 
decision  dismissing  the  charge  if  the  ALJ 
finds  that  the  respondent  has  not 
engaged  and  is  not  about  to  engage  in  a 
discriminatory  housing  practice  (see 
section  812(g)(7)  of  die  Act). 

Section  104.920    Service  of  initial 
decision. 

Simultaneously  with  the  issuance  of 
the  initial  decision,  the  ALJ  would  be 
required  to  serve  the  decision  on  the 
respondent,  the  aggrieved  person  on 
whose  behalf  the  charge  was  filed  any 
intervenors,  the  General  Counsel,  and 
the  Secretary  of  HUD.  The  initial 
decision  would  state  that  it  will  become 
the  final  decision  of  the  Department 
unless  the  Secretary  issues  a  final 
decision  within  30  days  (see  9  104.920). 

Section  104.925    Resolution  of  the 
charge. 

Section  812(e)  of  the  Act  provides  that 
any  resolution  of  the  charge  before  the 


issuance  of  a  final  decision  by  the 
Secretary  requires  the  consent  of  the 
aggrieved  person  on  whose  behalf  the 
charge  is  filed.  Proposed  9  104.925  would 
permit  the  parties  to  submit  an 
agreement  resolving  the  charge  at  any 
time  before  the  issuance  of  the  final 
decision.  The  agreement  must  be  signed 
by  the  respondent,  all  aggrieved  persons 
on  whose  behalf  the  charge  was  issued, 
and  the  General  Counsel.  The  ALJ 
would  accept  the  agreement  by  issuing 
an  initial  decision  based  on  the  agreed 
findings.  The  submission  of  an 
agreement  resolving  the  charge  would 
waive  any  right  to  challenge  or  contest 
the  validity  of  a  decision  based  on  the 
agreement. 

Section  104.930    Final  decision. 

In  accrodance  with  section  812(h)  of 
the  Act,  proposed  9  104.930  would 
permit  the  Secretary  to  review  findings 
of  fact,  conclusions  of  law,  or  orders 
contained  in  the  ALJ's  initial  decision, 
and  issue  a  final  decision.  The  Secretary 
may  affirm,  modify  or  set  aside,  in 
whole  or  in  part,  the  initial  decision,  or 
remand  the  initial  decision  for  further 

Proceedings,  Such  a  final  decision  would 
e  served  on  the  respondent,  the 
aggrieved  person  on  whose  behalf  the 
charge  was  filed,  intervenors,  and  the 
General  Coimsel  no  later  than  30  days 
from  the  date  of  issuance  of  the  initial 
decision.  If  no  final  decision  is  issued  by 
the  Secretary  within  this  time  period, 
the  initial  decision  of  the  ALJ  would 
become  the  final  decision  of  the 
Department.  Such  a  final  decision  would 
be  considered  to  have  been  issued  30 
days  following  the  date  of  issuance  of 
the  initial  decision. 

Under  section  812(g)(7),  HUD  is 
required  to  make  public  disclosure  of 
orders  dismissing  charges  based  on 
findings  that  the  respondent  has  not 
engaged  and  is  not  about  to  engage  in  a 
discriminatory  housing  practice.  The 
proposed  rule  at  9  104.930  provides  that 
HUD  would  make  public  disclosure  of 
all  final  decisions,  including  those  based 
on  finding  in  favor  of  or  against  a 
respondent. 

Section  104.935    Action  upon  issuance 
of  a  final  decision. 

Where  a  final  decision  includes  a 
finding  that  the  respondent  engaged  or 
is  about  to  engage  in  a  discriminatory 
housing  practice  in  the  course  of  a 
business  subject  to  licensing  or 
regulation  by  a  Federal,  State  or  local 
governmental  agency,  section  812(g)(5) 
requires  HUD  within  specified  time 
limits,  to  send  copies  of  the  findings  of 
fact,  conclusions  of  law,  and  decision  to 
the  governmental  entity,  and  to 
recommend  appropriate  disciplinary 


action  (including  the  suspension  or 
revocation  of  the  license  of  the 
respondent).  This  statutory  requirement 
is  implemented  at  9  104.935(a)  of  the 
proposed  rule. 

Where  a  final  decision  includes  a 
finding  that  a  respondent  is  engaged  or 
about  to  engage  in  a  discriminatory 
housing  practice  and  another  final 
decision  including  such  a  finding  was 
issued  under  Part  104  within  five  years 
preceding  the  date  of  the  issuance  of  the 
final  decision,  section  812(g)(6)  requires 
HUD  to  send  the  Attorney  General 
copies  of  the  decisions.  This 
requirement  is  contained  in  9  104.935(b). 

Section  104.940    Attorney's  fees  and 
costs. 

Section  812(p)  of  the  Act  provides  that 
the  ALJ  may  allow  the  prevailing  party, 
other  than  HUD,  reasonable  attorney's 
fees  and  costs,  and  that  HUD  shall  be 
liable  for  such  fees  and  costs  to  the 
extent  provided  in  5  U.S.C.  504  (Equal 
Access  to  Justice  Act).  Section  802(o) 
provides  that  prevailing  party  has  the 
same  meaning  as  this  term  has  under  42 
U.S.C.  1988  (Civil  Rights  Attorney's  Fees 
Awards  Act). 

Proposed  9  104.940  would  provide  that 
any  prevailing  party,  except  HUD,  may 
apply  to  the  ALJ  for  attorney's  fees  and 
costs  following  the  issuance  of  the  final 
decision  under  9  104.940.  The  initial 
decision  on  fees  and  costs  would 
become  the  final  decision  of  HUD  unless 
the  Secretary  reviews  the  decision  and 
issues  a  final  decision  within  30  days. 

The  recovery  of  fees  and  costs  would 
be  permitted  as  follows: 

If  the  respondent  is  the  prevailing 
party,  HUD  shall  be  Uable  for 
reasonable  attorney's  fees  and  costs  to 
the  extent  provided  under  the  Equal 
Access  to  Justice  Act  and  HUD's 
regulations  at  24  CFR  Part  14;  and 
intervenors  shall  be  liable  for 
reasonable  attorney's  fees  and  costs  to 
the  extent  that  the  intervenor's 
participation  in  the  administrative 
p>roceeding  was  frivolous  or  vexatious, 
or  was  for  the  purpose  of  harassment. 

To  the  extent  that  an  intervenor  is  a 
prevailing  party,  the  respondent  shall  be 
liable  for  reasonable  attorney's  fees  and 
costs  unless  special  circumstances  make 
the  recovery  of  such  fees  and  costs 
unjust. 

Subpart  J — Judicial  Review  and 
Enforcement  of  Final  Decision 

Judicial  review  of  the  final  decision  is 
addressed  in  9  104.950.  This  proposed 
rule  is  based  on  section  812(1)  and  (1)  of 
the  Act  and  would  provide  that: 

— Any  party  adversely  affected  by  a 
final  decision  under  9  104.930  may  file  a 
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petition  for  review  of  the  decision  in  the 
appropriate  United  States  Court  of 
Appeals\yf  thin  30  days  of  the  date  of 
issuance  of  the  Hnal  decision. 

— If  no  such  petition  for  review  is  filed 
within  45  days  of  the  date  of  issuance  of 
the  final  decision,  the  findings  of  fact 
and  final  decision  would  be  conclusive 
in  connection  with  any  petition  for 
enforcement  filed  thereafter. 

Enforcement  of  the  final  decision 
would  be  addressed  in  §  104.955.  Under 
this  rule,  HUD  may  petition  the 
appropriate  United  States  Court  of 
Appeals  for  enforcement  of  the  final 
decision  and  for  appropriate  temporary 
relief  or  restraining  orders  under  section 
812(j)  of  the  Act  at  any  time  following 
the  issuance  of  the  final  decision.  Any 
person  entitled  to  relief  under  the  final 
decision  may  petition  the  appropriate 
United  States  Court  of  Appeals  for 
enforcement  under  section  812(m)  of  the 
Act  if  before  the  expiration  of  60  days 
from  the  date  of  issuance  of  the  final 
decision,  no  petition  for  judicial  review 
of  the  final  decision  has  been  filed  and 
the  General  Counsel  has  not  sought 
enforcement  of  the  final  decision. 

Section  812  of  the  Act  contains 
references  to  judicial  proceedings 
involving  the  ALJ's  initial  decision  and 
to  judicial  proceedings  involving  the 
final  decision  of  the  Secretary.  For 
example,  section  812(i)  of  the  Act 
provides  for  judicial  review  of  the  "final 
order  for  relief  under  this  section"; 
section  8120)  oi  the  Act  provides  for  the 
enforcement  by  HUD  of  "the  order  of  the 
administrative  law  judge";  section  812(1) 
of  the  act  describes  the  effect  of  the 
"administrative  law  judge's  findings  of 
fact  and  order"  where  a  petition  for 
review  under  section  812(i)  of  the  Act 
has  not  been  filed;  and  section  812(m)  of 
the  Act  describes  the  enforcement  of 
"the  administrative  law  judge's  order" 
by  parties  other  than  HUD.  The 
provisions  for  Secretarial  review  of  the 
initial  decision  of  the  administrative  law 
judge  were  added  as  an  amendment  on 
the  floor  of  the  House  of 
Representatives  and  were  clearly 
intended  to  provide  for  review  and 
enforcement  of  the  final  rather  than  the 
initial  HUD  decision.  (E.g.,  134  Cong. 
Rec.  H4678-77  (daily  edition  June  23, 
1988)  (remarks  of  Rep.  Fish). 
Accordingly,  HUD  has  interpreted  the 
statutory  references  to  the 
administrative  law  judge's  order  to  be 
references  to  the  final  decision  of  the 
Department 


PART  106-^ AIR  HOUSING 
ADMINISTRATIVE  MEETLNGS  UNDER 
TITLE  Vm  OF  THE  CIVIL  RIGHTS  ACT 
OF  1968 

Part  106  was  adopted  in  1972  to 
establish  procedures  for  the  scheduling 
of  pubhc  meetings  or  conferences  to 
gather  information  to  assist  the 
Assistant  Secretary  for  Equal 
Opportunity  (now  the  Assistant 
Secretary  for  Feur  Housing  and  Equal 
Opportimity]  in  achieving  the  aims  and 
objectives  of  tide  VIII  of  the  Civil  Rights 
Act  of  1968  for  the  promotion  and 
assurance  of  equal  opportunity  in 
housing  with  regard  to  race,  color, 
religion,  or  national  origin.  Part  106  was 
amended  in  1975  to  add  "sex"  as  a  basis 
of  equal  opportunity  in  housing. 

The  Department  proposes  to  revise 
the  heading  of  24  CFR  Part  106  and 
§  §  106.1. 106.2(b)  and  106.2(c)  to  reflect 
the  new  short  title  of  Tide  VIII  of  the 
Civil  Rights  Act  of  1968.  now  known  as 
the  Fair  Housing  Act.  "Handicap"  and 
"familial  status"  would  be  inserted  in 
§  106.1  as  additional  protected  classes, 
and  appropriate  editorial  modifications 
would  be  made  for  clarificatioa 
purposes  and  for  consistency  in 
terminology. 

PART  10»-FAIR  HOUSING 
ADVERTISING 

The  Fair  Housing  Advertising 
Regulations  (Part  109)  would  be  revised 
to  reflect  the  expansion  of  the  classes  of 
persons  protected  under  the  Fair 
Housing  Act  from  discriminatory 
advertising. 

General 

The  purpose  of  the  HUD  Fair  Housing 
Advertising  Regulations  is  to  assist  all 
advertising  media,  advertising  agencies 
and  advertisers  in  complying  with  the 
requirements  of  the  Fair  Housing  Act 
with  respect  to  advertisements  for  the 
sale,  rental  or  financing  of  housing. 
These  regulations  also  describe  the 
matters  which  the  Department  will 
consider  in  evaluating  compliance  with 
the  Fair  Housing  Act  in  connection  with 
the  investigation  of  complaints  alleging 
discrimination  in  advertising. 

Section  804(c)  of  the  Fair  Housing  Act 
has  been  amended  to  expand  the 
prohibitions  on  discrimination  in 
advertising  for  the  sale  or  rental  of  a 
dwelling.  The  amendment  added 
"handicap"  and  "familial  status"  to  the 
existing  prohibitions  of  discrimination 
on  the  basis  of  race,  color,  religion,  sex. 
or  national  origin. 

The  Department  is  proposing  to  revise 
the  Fair  Housing  Advertising 
Regulations  to  reflect  the  expanded 
coverage  of  the  Fair  Housing  Act  with 


respect  to  discrimination  in  advertising. 
Following  is  a  section-by-section 
description  of  the  proposed  changes. 

Section  109.5    Policy. 

This  section  describes  the  statutory 
provisions  on  which  the  Fair  Housing 
Advertising  Regulations  are  based.  The 
two  new  protected  coverages  of  the 
amended  statute — "handicap"  and 
"familial  status" — would  be  added  in 
two  places  to  the  existing  list  of  bases 
on  which  discrimination  is  prohibited.  In 
addition,  a  reference  to  appraisal 
services  would  be  inserted  in  the  list  of 
discriminatory  practices  specifically 
made  unlawful  under  the  Fair  Housing 
Act.  Because  of  the  exemption  in  section 
807(b)  of  the  Fair  Housing  Act  for 
"housing  for  older  persons",  it  is  also 
proposed  to  add  a  sentence  to  9  109.5  to 
explain  that  the  prohibitions  of  the  act 
regarding  familial  status  do  not  apply 
with  respect  to  such  housing. 

In  addition,  references  to  Title  VIII  of 
the  CivU  Rights  Act  of  1968  would  be 
changed  to  the  new  short  title  of  the 
statute,  the  "Fair  Housing  Act",  both  in 
this  section  and  throughout  the 
regulations. 

Section  109.10    Purpose. 

The  Department  is  proposing  only 
editorial  changes  to  this  section. 

Section  109.15    Definitions. 

This  section  contains  definitions  of 
the  major  terms  used  in  Part  109.  The 
Department  proposes  to  add  defirutions 
of  the  terms  "handicap"  and  "familial 
status"  in  paragraph  (g)  and  (h), 
respectively.  These  new  definitions  are 
the  same  as  the  definitions  contained  in 
the  Fair  Housing  Act.  In  addition,  the 
definition  of  "Secretary"  would  be 
eliminated  since  the  term  is  not  used  in 
the  regulations,  and  the  definitions  of 
"person"  and  "discriminatory  housing 
practice"  would  be  revised  to  reflect 
statutory  changes. 

Section  109.16    Scope. 

This  section  explains  the  use  of  the 
criteria  contained  in  Part  109  by  the 
Assistant  Secretary  with  regard  to 
action  on  complaints  alleging 
discriminatory  advertising  with  respect 
to  advertising  media  and  persons 
placing  advertisements.  The  Department 
has  proposed  changes  in  the 
introductory  language  of  paragraph  (a) 
and  in  the  language  of  paragraphs  (a](l] 
and  (a)(2)  to  reflect  the  changes  in 
complaint  processing  brought  about  by 
the  Fair  Housing  Act  amendments. 
Under  the  new  procedure,  the  Assistant 
Secretary  will  make  determinations  as 
to  whether  there  ia  reusonable  cause  to 


believe  that  a  discriminatory  housing 
practice  (or  a  violation  of  section  804  of 
the  Fair  Housing  Act)  has  occurred  or  is 
about  to  occur. 

Section  109.20    Use  of  words,  phrases, 
symbols,  and  visual  aids. 

This  section  discusses  how  certain 
words,  phrases,  symbols  and  forms  have 
been  used  in  residential  real  estate 
advertising  to  convey  either  overt  or 
tacit  discriminatory  intent. 

In  the  undesignated  introductory' 
paragraph,  it  is  proposed  that  the 
Assistant  Secretary  will  consider 
whether,  in  a  particular  case,  there  is  a 
need  for  "further  proceedings  on"  the 
complaint,  rather  than  a  need  for 
"seeking  resolution  of  the  complaint. 
This  change  would  reflect  the  new 
complaint  processing  procedures  under 
the  amended  act. 

In  paragraph  (a),  which  provides 
examples  of  words  descriptive  of 
dwelling,  landlord,  and  tenants  which 
should  not  be  used  in  advertising,  the 
Department  proposes  to  add  the  phrase 
"adult  building". 

In  paragraph  (b),  which  Usts  examples 
of  words  indicative  of  persons  in  the 
protected  groups  covered  by  the  Fair 
Housing  Act  the  Department  proposes 
to  add  specific  provisions  on  words 
relating  to  handicap  and  familial  status. 
In  proposed  paragraph  (b)(6),  the  rule 
would  provide  that  nothing  in  the  part 
restricts  the  inclusion  of  information 
about  the  availability  of  accessible 
housing  in  advertising  of  dwellings.  In 
proposed  paragraph  (b)(7),  concerning 
familial  status,  the  Department  would 
include  a  statement  making  it  clear  that 
nothing  in  Part  109  would  restrict 
advertisements  of  dwellings  which  are 
intended  and  operated  for  occupancy  by 
older  persons  and  which  constitute 
"housing  for  older  persons"  as  defined 
in  section  807(b)  of  the  Fair  Housing  Act. 

In  paragraphs  (c)  and  (d),  the  words 
"handicap"  and  "familial  status"  would 
be  added  to  the  list  of  protected  groups. 

Section  109.25    Selective  use  of 
advertising  media  or  content. 

This  section  indicates  examples  of 
how  the  selective  use  of  advertising 
media  or  content  can  be  used 
exclusively  with  respect  to  particular 
housing  developments  or  sites,  with 
discriminatory  results. 

In  paragraph  (c),  which  concerns 
selective  use  of  human  models  when 
conducting  an  advertising  campaign,  the 
Department  is  proposing  changes  in  the 
last  two  sentences  of  the  paragraph  to 
provide  an  example  of  selective 
advertising  with  respect  to  familial 
status. 


Section  109.30    Fair  housing  policy  and 
practices. 

This  section  discusses  actions  that 
advertisers  can  take  which  would  be 
considered  as  evidence  of  compliance 
with  the  prohibitions  against 
discrimination  in  advertising  under  the 
Fair  Housing  Act. 

The  Department  proposes  to  add  the 
words  "handicap"  and  "familial  status" 
where  appropriate  in  paragraphs  (a)  and 
(b).  In  addition,  the  Department 
proposes  to  add  language  in  paragraph 
(c),  concerning  use  of  human  models,  to 
indicate  that  models  used  in  display 
advertising  should  represent  famihes 
with  children,  when  appropriate,  as  well 
as  both  majority  and  minority  groups  in 
the  metropolitan  area  and  both  sexes. 

Appendix  to  Part  109 

The  appendix  to  Part  109  contains 
three  tables  intended  to  serve  as  a  guide 
for  the  use  of  the  Equal  Housing 
Opportunity  logotype,  statement  slogan, 
and  publisher's  notice  for  advertisuig. 
The  Department  proposes  to  add  the 
words  "handicap"  and  "familial  status" 
where  appropriate  in  the  three  tables. 

PART  110-FAIR  HOUSING  POSTER 

Part  110  sets  forth  the  procedures 
established  by  the  Secretary'^f  Housing 
and  Urban  Development  with  respect  to 
the  display  of  a  fair  housing  poster  by 
persons  subject  to  sections  804  through 
806  of  the  Civil  Rights  Act  of  1968.  42 
U.S.C  3604-3606. 

The  Department  proposes  to  amend 
Part  110  to  comply  with  the 
requirements  of  the  Fair  Housing  Act 
(Title  vm  of  the  Civil  Rights  Act  of  1968 
as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  approved 
September  13, 1988).  The  major  changes 
are  in  S  110.25,  Description  of  Posters. 
The  proposal  would  change  tlie  legend 
of  the  poster  to  add  "handicap"  and 
"familial  status"  to  the  bases  of  illegal 
discriminatory  acts.  The  legend  would 
also  be  revised  to  show  that 
discrimination  in  the  appraising  of 
housing  is  illegal.  In  addition  to  the 
above  amendments,  editorial 
modification  would  be  made  for 
clarification  purposes  and  for 
consistency  in  terminology. 

PART  115— RECOGNITION  OF 
JURISDICTIONS  WITH 
SUBSTANTIALLY  EQUIVALENT 
LAWS 

On  August  9. 1984  the  Department 
published  24  CFR  Part  115  as  a  final  rule 
(49  FR  32042)  with  an  effective  date  of 
October  8, 1984.  Part  115  sets  forth  the 
procedures  and  criteria  used  to 
determine  whether  a  State  or  local  fair 


housing  law  provides  rights  and 
remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  Title 
vm  of  the  Civil  Rights  Act  of  1988.  The 
Department  proposes  to  revise  Part  115 
to  comply  with  the  requirements  of  the 
Fair  Housing  Act  (the  Civil  Rights  Act  of 
1968  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  enacted 
September  13, 1988).  The  principal 
changes  proposed  would:  (1)  Provide  for 
than  a  recognition  process  as  provided 
in  the  current  Part  115;  (2)  define  the 
requirements  for  certification  with  the 
specificity  required  by  the  Act;  (3) 
define  the  effect  of  the  Act  on  agencies 
recognized  as  substantially  equivalent 
under  current  Part  115;  (4)  require  that  in 
order  to  become  certified  agencies  must 
provide  protection  against 
discrimination  based  on  "handicap"  and 
"familial  status";  and  (5)  provide  a 
prohibition  against  coercion, 
intimidation  and  threats. 

To  obtain  certification.  State  and  local 
agencies  must  administer  laws  which 
prohibit  all  discriminatory  housing 
practices  which  are  prohibited  by  the 
Act  and  must  include  as  protected 
classes  all  classes  protected  by  the  Act 
Discrimination  on  the  basis  of  handicap 
is  described  in  the  statutory  language 
and  only  those  provisicHis  of  section 
804(f)  of  the  Act  which  clearly  do  not 
apply  to  State  or  local  agencies  may  be 
omitted  from  the  law  or  ordinance  the 
agency  administers  if  certification  is  to 
be  granted.  Further  the  remedies 
available  to  a  certified  agency  must  be 
substantially  equivalent  to  the  remedies 
available  under  the  Act.  Final  agency 
actions  must  be  subject  to  judicial 
review  and  aggrieved  persons  must  have 
the  right  of  access  to  a  State  or  local 
court.  The  Act  also  requires  that  the 
procedures  followed  by  a  certified 
agency  be  shown  to  be  substantially 
equivalent  to  those  created  by  the  Act. 
Such  procedures  as:  Filing  of  complaints 
by  the  agency;  acknowledgment  of 
receipt  of  complaints  and  notice  of 
procedural  rights  and  obligations, 
completion  of  investigation  and 
investigative  report  within  100  days  and 
notice  of  cause  for  delay;  provision  for 
conciliation  and  a  conciHation 
agreement  which  shall  be  made  public 
under  certain  conditions;  are  examples 
of  procedural  matters  which  must  be 
included  in  the  law  or  ordinance 
administered  by  a  certified  agency. 

The  regulations  require  that  the  law  or 
ordinance  provide  for  resolution  of  a 
complaint  by  a  body  empowered  to 
grant  relief  substantially  equivalent  to 
the  relief  which  mat  be  granted  by  the 
Secretary  under  the  Act. 
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Section  115.1    Purpose. 

Paragraph  (a)  is  amended  to  permit 
the  Secretary  to  take  further  action  with 
regard  to  a  complaint  referred  to  a 
certified  agency  when  the  agency  has 
consented;  or  the  certifled  agency  has 
failed  to  commence  proceedings  with 
respect  to  the  complaint  before  the  end 
of  the  30th  day  after  the  date  of  such 
referral;  or  having  commenced  such 
proceedings,  fails  to  carry  forward  such 
proceedings  with  reasonable 
promptness;  or  when  the  Secretary  has 
determined  that  the  agency  no  longer 
qualiHes  for  certification  with  respect  to 
the  relevant  jurisdiction.  It  is  further 
amended  to  remove  the  provision 
permitting  the  Secretary  to  take  further 
action  with  regard  to  a  referred 
complaint  on  certification  that  the 
protection  of  the  rights  of  the  parties  or 
the  interests  of  justice  require  such 
action.  This  reflects  the  removal  of 
comparable  language  from  the  statute. 

Only  technical  changes  are  required 
in  paragraph  (b)  to  accommodate  the 
change  from  "recognition"  to 
"certification." 

Section  115.2    Basis  of  determination. 

The  Fair  Housing  Amendments  Act  of 
1988.  section  810(n(3)(A),  makes  it  clear 
that  the  Secretary  may  certify  a  State  or 
local  agency  for  the  purpose  of  referral 
of  complaints  of  housing  discrimination 
"*  *  *  only  if  the  Secretary  determines 
that:  (!)  The  substantive  rights  protected 
by  such  agency  in  the  jurisdiction  with 
respect  to  which  certification  is  to  be 
made;  (ii)  the  procedures  followed  by 
such  agency;  (iii)  the  remedies  available 
to  such  agency;  and  (iv)  the  availabiHty 
of  judicial  review  of  such  agency's 
action  are  substantially  equivalent  to 
those  created  by  and  under  this  title." 
The  language  of  Title  Vm,  before  the 
Fair  Housing  Amendments  Act  of  1988, 
required  only  that  a  State  or  local  law 
provide  rights  and  remedies  for  alleged 
discriminatory  housing  practices  which 
are  substantially  equivalent  to  the  rights 
and  remedies  provided  in  Title  VIII. 

As  revised  the  section  retains  the 
current  two-phase  determination 
process  for  recognition.  Paragraph  (a) 
requires  a  determination  that  the  law 
administered  by  the  agency,  on  its  face, 
provides  that:  (1)  The  substantive  rights 
protected  by  the  agency;  and  (2)  the 
procedures  followed  by  the  agency;  (3) 
the  remedies  available  to  the  agency; 
and  (4)  the  availability  of  judicial  review 
of  such  agency's  action:  are 
substantially  equivalent  to  those  created 
by  and  under  the  Act. 


Paragraph  (b)  requires  a 
determination  that  the  current  practices 
and  past  performance  of  the  agency 
demonstrate  that  in  operation  the  law  in 
fact  porvides  rights  and  remedies  which 
are  substantially  equivalent  to  those 
provided  in  the  Act 

Section  115.3    Criteria  for  adequacy  of 
law. 

This  section  is  retained  in  substantial 
part.  However,  extensive  revisions  are 
proposed. 

Paragraph  (a)(1)  is  expanded  to  show 
that  the  law  or  ordinance  of  a  certified 
agency  must  provide  that  (1)  complaints 
must  be  in  writing,  (2)  the  agency  must 
serve  notice  on  complainant 
acknowledging  receipt  of  the  complaint 
and  advising  the  complainant  of  the 
time  limits  and  choice  of  forums 
provided,  (3)  the  agency  promptly  serve 
notice  of  the  filing  of  a  complaint  on  the 
respondent  or  person  charged  advising 
of  his  or  her  procedural  rights  and 
obligations  under  the  law  or  ordinance 
together  with  a  copy  of  the  complaint, 
and  [4]  that  a  respondent  may  file  an 
answer. 

Paragraph  (a)(2)  is  expanded  to  show 
that  a  certified  agency  must,  as  adjunct 
to  its  authority  to  investigate 
complaints,  have  subpoena  power.  The 
subsection  codifies  the  longtime  practice 
of  the  Department  to  require  that,  with 
few  exceptions,  a  certified  agency  have 
subpoena  power.  Title  VIII  of  the  Civil 
Rights  Act  granted  the  Department 
subpoena  power  and  the  Department 
found  it  an  effective  and  necessary 
adjunct  in  the  investigative  process. 
When  the  department  had  no  authority 
beyond  conciliation,  it  was  thought  that 
an  agency  that  could  grant  relief  might 
have  more  power  to  assure  the 
cooperation  of  respondents  than  did 
HUD.  Since  the  Act  empowers  HUD  to 
grunt  relief  this  reasoning  is  no  longer 
suasive  and  the  exception  to  the 
requirement  of  subpoena  power  no 
longer  valid. 

Paragraph  (a)(2)  is  further  expanded 
to  show  that  a  certified  agency  must 
administer  a  law  or  ordinance  which 
requires  that:  (1)  The  agency  commence 
proceedings  with  respect  to  a  complaint 
within  thirty  days  of  receipt  of  the 
complaint;  (2)  the  agency  investigate  the 
complaint  and  complete  its  investigation 
within  100  days  of  receipt  of  the 
complaint;  (3)  the  agency  notify  the 
complainant  and  respondent  in  writing 
if  it  is  unable  to  complete  the 
investigation  within  the  100  day  period; 
(4)  the  agency  make  final  administrative 
disposition  of  a  complaint  within  one 
year  of  date  of  receipt  of  a  complaint, 
unless  it  is  impractical  to  do  so,  and 
notify  the  complainant  and  respondent 


in  writing  of  the  reasons  for  not  doing 
so. 

Although  the  one  year  time  limitation 
within  which  the  agency  must  make 
final  administrative  disposition  of  a 
complaint  is  not  verbatim  from  the  Act 
the  requirement  is  consonant  with  the 
provisions  of  the  Act.  The  Act  (section 
810(g)  requires  that  the  Secretary,  within 
100  days  after  the  filing  of  a  complaint, 
make  a  reasonable  cause  determination 
and  when  appropriate,  issue  a  charge. 
Section  812  provides  for  a  hearing 
before  an  administrative  law  judge  to 
commence  no  later  than  120  days 
following  the  issuance  of  the  charge;  the 
administrative  law  judge  to  make 
findings  of  fact  and  conclusions  of  law 
within  60  days  after  the  hearing.  The 
Secretary  has  30  days  thereafter  to 
review  the  administrative  law  judge's 
findings.  This  completes  the 
administrative  disposition  of  the 
complaint.  The  approximate  time 
allotted  by  the  Act  from  date  of  receipt 
of  complaint  to  final  disposition  is  310 
days.  The  requirement  that  a  certified 
agency  make  final  disposition  of  a 
complaint  within  one  year  from  date  of 
receipt  of  a  complaint,  unless  it  is 
impractical  to  do  so,  is  reasonable  and 
within  the  time  limitations  prescribed  in 
the  Act.  Paragraph  (a)(2)  also  requires 
that  a  criterion  for  certification  be  the 
power  to  conciliate  and  that  conciliation 
agreements  must,  under  certain 
conditions,  be  made  pubUc  as  does  the 
Act. 

Paragraph  (a)(3)  is  retained  and 
examples  of  improper  burdens  on 
complainant  are  given:  (1)  A  provision 
that  a  complaint  must  be  filed  within 
less  than  180  days  after  the  alleged 
discriminatory  housing  act  (The  Act 
provides  one  year  to  file  a  complaint.  No 
complaint  would  be  referred  if  filed  with 
HUD  within  the  one  year  period 
provided  in  the  Act  but  after  a  lesser 
time  for  filing  required  by  a  certified 
agency.);  (2)  anti-testing  provisions 
(courts  have  held  that  testing  is  a 
protected  activity  under  Title  VIII;  (3) 
provisions  that  could  subject  a 
complainant  to  costs,  criminal  penalties 
or  fees  in  connection  with  the  filing  of 
complaints,  since  they  would  have  a 
chilling  effect  on  prospective 
complainants. 

Paragraph  (a)(4)  is  retained  verbatim. 

Paragraph  (a)(5)  is  expanded  to 
include  "familial  status"  to  reflect  the 
statutory  change. 

Paragraph  (a)(5)  is  further  expanded 
by  substituting  the  term  "discrimination 
in  residential  real  estate  related 
transactions"  for  the  term  discrimination 
in  financing  and  the  prohibition  of  such 
practices  is  practically  verbatim  firom 


the  Act.  A  new  subsection  is  added 
describing  certain  coercion, 
intimidation,  threats  or  interference  as 
acts  which  must  be  prohibited  by  the 
law  administered  by  a  certified  agency. 

The  proviso  to  paragraph  (a)(5)  which 
permitted  recognition  even  if  the  law  did 
not  contain  adequate  prohibitions  with 
respect  to  blockbusting,  discrimination 
in  financing  and  access  to  or 
membership  in  brokers'  organizations, 
has  been  removed.  A  certified  agency 
should  be  able  to  process  these  types  of 
complaints  as  well  as  other  paragraph 
(a)(5)  complaints.  These  rights  created 
by  Title  VIII  in  1968  should  by  now  be 
fully  protected  by  any  certified  agency. 

Paragraph  (b)  is  a  substitute  section 
and  requires  that  the  law  administered 
by  a  certified  agency  grant  that  agency 
authority  to:  (1)  Seek  prompt  judicial 
relief  pending  final  disposition  of  a 
complaint;  (2)  issue  subpoenas;  (3)  grant 
actual  damages,  or  arrange  to  have 
adjudicated  in  court  at  agency  expense 
the  award  of  actual  damages  to  an 
aggrieved  person;  (4)  grant  injunctive  or 
other  equitable  relief;  and  (5)  assess  a 
civil  penalty  against  the  respondent  or 
arrange  to  have  adjudicated  in  court  at 
agency  expense  the  award  of  punitive 
damages  against  the  respondent.  The 
Act  grants  this  authority  to  the 
Secretary  and  a  substantially  equivalent 
agency  must  include  this  authority  in  its 
arsenal  of  remedies  to  combat  housing 
discrimination  effectively. 

Paragraph  (b)  provides  that  actions  by 
certified  agencies  must,  under  the  law  or 
ordinance  the  agency  administers,  be 
subject  to  judicial  review.  The  agency 
must  provide  administrative  and  judicial 
remedies  substantially  equivalent  to 
those  required  by  the  Act.  The  Act 
requires  that  a  State  or  local  agency 
administer  a  law  which  provides 
remedies  which  are  substantially 
equivalent  to  those  provided  by  the  Act; 
it  does  not  require  that  they  be  identical 
to  those  provided  by  the  Act. 

Paragraph  (c)  codifies  section 
807(b)(1)  of  the  Act. 

Paragraph  (d)  requires  that  the  State 
or  local  law  assure  that  no  prohibition 
based  on  familial  status  applies  to 
housing  for  older  persons.  Previously  we 
have  not  required  States  or  localities  to 
include  in  their  laws  or  ordinances  those 
exceptions  or  exemptions  pertaining  to 
unfair  housing  practices  which  the 
Federal  law  contains.  However, 
Congress  exhibited  serious  concern  that 
the  prohibition  against  discrimination 
because  of  familial  status  not  impinge 
on  housing  for  older  persons.  The 
Congressional  concern  is  reflected  in 
this  requirement. 

Paragraph  (e),  formerly  paragraph  (c), 
is  adopted  and  expanded  to  show  that 


an  analysis  of  the  adequacy  of  a  State  or 
local  fair  housing  law  "on  its  face"must 
take  into  account  regulations,  directives 
and  rules  of  procedure  of  a  State  or  local 
agency  as  well  as  other  relevant  matters 
of  State  or  local  law  or  interpretations 
by  competent  authorities. 

Paragraph  (f)  provides  that  a  law 
administered  by  a  certified  agency  may 
not  permit  it  to  contract  out  or  delegate 
to  a  non-governmental  authority  its 
decision  making  authority,  including  the 
dismissal  of  a  complaint  and  any  action 
specified  in  §8  115.3(a)(2)(iv)  or 
115.3(b)(1).  This  provision  is  considered 
to  be  necessary  since  some  agencies 
appear  to  have  relinquished  their 
responsibilities  and  obligations  under 
the  law  by  entering  into  contracts  with 
private  organizations.  The  Department 
would  have  no  authority  to  monitor  such 
organizations  and  could  not  assure  that 
a  complaint  filed  with  the  Department 
would,  when  referred,  receive  the 
attention  required  by  the  Act. 

Paragraph  (g)  provides  for  civil  action 
by  an  aggrieved  person  and  is  based  on 
section  813  (Enforcement  by  Private 
Persons)  of  the  Act.  The  State  or  local 
agency  must  administer  a  law  or 
ordinance  which  provides  for  such  civil 
enforcement  and  the  court  should  be 
empowered  to:  award  actual  and 
punitive  damages;  grant  temporary  or 
permanent  injunctions;  and  allow 
reasonable  attorney's  fees  and  costs. 

Section  115.3a    Criteria  for  adequacy  of 
the  law — prohibition  of  discrimination 
because  of  handicap. 

This  section  codifies  the  provisions  of 
law  prohibiting  discrimination  on  the 
basis  of  handicap  which  must  be 
included  in  a  fair  housing  law 
administered  by  a  certified  agency.  The 
uniqueness  of  the  handicap  prohibitions 
justifies  this  separate  section.  The 
prohibition  against  discrimination 
because  of  a  handicap  also  provides 
that  the  law  must  contain  certain 
provisions  relating  to  design  and 
construction  of  covered  multifamily 
dwellings  (as  defined  in  Part  100)  for 
first  occupancy  after  March  13, 1991. 
While  this  date  is  30  months  after 
enactment  of  the  regulations,  it  is 
important  for  a  State  or  locality  that 
desires  to  have  its  law  certified  in  the 
near  future  to  enact  these  provisions  at 
or  before  the  time  it  enacts  the  other 
provisions  required  by  this  section,  so  as 
to  allow  sufficient  lead  time  for  persons 
to  have  sufficient  notice  to  include  the 
necessary  considerations  in  the  design 
and  construction  phases  of  their 
development  efforts. 


Section  115.4    Performance  standards 

This  section  is  retained  in  substantial 
part  with  editorial  changes.  The 
subsections  of  S  115.4(b)  have  been 
rearranged  for  clarity.  Time  limits  for 
the  commencement  and  processing  of 
complaints  are  imposed  and 
§  115.4(b)(3)  requires  that  compliance 
reviews  be  conducted. 

Section  115.5    Request  for  recognition. 

This  section  only  required  editorial 
changes. 

Section  115.6    Procedure  for 
certification. 

This  section  has  been  retained  with 
editorial  changes.  A  new  paragraph  (d) 
has  been  added  (other  paragraphs  have 
been  relettered)  describing  the  effect  of 
the  act  on  agencies  recognized  prior  to 
enactment. 

The  paragraph  delineates  the  time 
period  during  which  certification  under 
this  section  is  effective,  i.e.,  March  12, 
1988  (effective  date  of  the  law)  through 
January  13, 1992  unless  the  Secretary 
determines  in  an  individual  case  that  the 
State  or  local  agency  has  not  been  able 
to  meet  the  certification  requirements 
because  of  exceptional  circumstances 
and  the  Secretary  extends  the  period  to 
no  later  than  September  13, 1992. 

The  States  and  localities  which  were 
recognized  as  substantially  equivalent 
on  September  12, 1988  (and  whose 
agencies  are  therefore  deemed  certified 
for  a  limited  period)  are: 

States 

Alaska 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

Oklahoma 

Oregon 
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UMI 


Pennsylvania 
Rhode  Island 
South  Dakota 
Tennessee 
Virginia 
Washington 
West  Virginia 
Wisconsin 

Localities 

ALASKA 

Anchorage 
ARIZONA 

Phoenix 
CONNECTICUT 

New  Haven 
DISTRICT  OF  COLUMBIA 

Washington 
FLORIDA 

Broward  County 

Clearwater 

Dade  County 

(Metropolitan) 

Escambia  County 

Gainesville 

Hillsborough  Cty. 

Jacksonville 

Orlando 

Pensacola 

Pinellas  County 

St.  Petersburg 

Tallahassee 

Tampa 
ILLINOIS 

Bloomington 

Danville 

Elgin 

Evanston 

Hazel  Crest  ^ 

Park  Forest 

Springfield 

Urbana 
INDIANA 

Columbus 

East  Chicago 

Ft.  Wayne 

Gary 

Hammond 

Marion 

South  Bend 
IOWA 

Des  Moines 

Dubuque 

Iowa  City 
KANSAS 

Kansas  City 

Lawrence 

Olathe 

Saline 
KENTUCKY 

Jefferson  County 

Lexington-Fayette 
MARYLAND 

Howard  County 

Montgomery  Cty. 

Prince  Georges  Cty. 
MASSACHUSETTS 

Boston 

Cambridge 


MINNESOTA 

Minneapolis 

St.  Paul 
MISSOURI 

Kansas  City 

St.  Louis 
NEBRASKA 

Lincoln 

Omaha 
NEW  YORK 

New  York 

Rockland  County 
NORTH  CAROLINA 

Asheville 

Charlotte 

Mecklenburg  Cty. 

New  Hanover  Cty. 

Raleigh 

Winston-Salem 
OHIO 

Dayton 
PENNSYLVANIA 

Allentown 

Harrisburg 

I%iladelpfada 

Pittsburgh 

Reading 

York 
SOUTH  DAKOTA 

Sioux  Falls 
TENNESSEE 

Knoxville 
TEXAS 

Fort  Worth 
VIRGINL\ 

Arlington  County 
WASHINGTON 

King  County 

Seattle 

Tacoma 
WEST  VIRGINIA 

Beckley 

Charleston 

Huntington 
WISCONSIN 

Beloit 

Madison 

The  States  and  localities  which  had 
entered  into  an  agreement  for  interim 
referrals  on  September  12, 1988  (and 
whose  agencies  are  therefore  deemed 
cetified  for  a  limited  period]  are: 

States 

Georgia  | 

Ohio 

Localities 

Lee  County,  FL 
St.  Joseph.  MO 
Albany.  NY 
Durham.  NC 
Greensboro.  NC 

It  is  made  clear  that  certification 
under  this  paragraph  does  not  permit 
referral  of  complaints  alleging 
discrimination  based  on  "familial 
status"  or  "handicap."  Since  these  are 
new  protected  classes,  HUD  has  not 


analyzed  the  laws  of  these  jurisdictions 
to  determine  whether  "on  its  face"  the 
law  of  any  of  these  jurisdictions  protects 
these  classes  in  a  maimer  substantially 
equivalent  to  the  protection  provided  by 
the  Act. 

Similarly  it  is  made  clear  that  no  State 
or  locality  certified  under  this  paragraph 
is  to  be  considered  certified  for  the 
purpose  of  processing  complaints 
alleging  coercion,  intimidation  or  threats 
as  described  in  S  115.3(a)(5)(vii).  HUD 
did  not  previously  have  authority  to 
process  such  ccMnplaints  and  therefore 
HUD  has  not  analyzed  the  laws  of  these 
jurisdictions  to  make  the  appropriate 
determination. 

Further,  the  proposed  regulation 
makes  it  clear  that  certification  under 
this  paragraph  does  not  imply  that  the 
administrative  or  judicial  remedies 
provided  are  substantially  equivalent  to 
those  provided  by  the  Act  This  is  a 
required  conclusion  since  HUD  could 
provide  no  administrative  remedies 
before  the  Act  and  the  current 
regulation,  9  115.3(b],  specifically 
excludes  a  determination  concerning 
judicial  protection  and  enforcement 

The  requirement  for  pubUcation  of 
annual  lists  has  been  retained. 

Section  115. 7   Denial  of  certification, 
section  115.8  withdrawal  of 
certification,  and  section  115^ 
conferences. 

These  sections  are  retained  with 
editorial  changes. 

Section  115.10    Consequences  of 
certification. 

This  section  is  retained  with  editorial 
changes.  A  paragraph  has  been  added  to 
reinforce  the  principle  that  currently 
recognized  agencies  do  not  become 
certified  v^th  regard  to  complaints 
alleging  discrimination  on  the  basis  of 
"handicap"  or  "familial  status."  A 
paragraph  has  been  added  to  provide  for 
action  by  the  Secretary  befce  r«ferral 
to  a  certified  agency  in  certain 
instances,  as  mandated  by  statute. 

Section  115.11    Interim  referrals. 

Section  115.11  is  retained.  A  time 
limitation  of  two  years  in  interim  status 
has  been  imposed.  It  was  felt  that  two 
years  was  a  sufficient  time  for  an 
agency  to  show  that  it  could  conform  to 
the  performance  standards  of  §  115.4.  It 
is  made  clear  that  this  does  not  apply  to 
agencies  that  are  certified  under 
§  115.6(d)  since  these  agencies  entered 
this  status  with  no  foreknowledge  of 
such  limitation. 


PART  121— COLLECTION  OF  DATA 

The  Department  is  proposing  to 
recodify  the  provisions  of  24  CFR  Part 
100.  entitled  '^Racial,  Sex,  and  Ethnic 
Data",  as  a  new  Part  121  of  Title  24.  Part 
100  was  originally  adopted  in  1971  under 
the  heading  "Racial  and  Ethnic  Data",  to 
enable  the  Secretary  of  Housing  and 
Urban  Development  to  obtain 
information  concerning  minority-group 
identification  to  assist  the  Secretary  in 
carrying  out  responsibility  for 
administering  the  national  policies 
prohibiting  discrimination  and  providing 
for  fair  housing.  In  1975,  in  light  of  the 
1974  amendment  of  Title  VIU  to  prohibit 
discrimination  on  the  basis  of  sex.  Part 
100  was  amended  to  provide  for 
obtaining  information  on  sex,  as  well  as 
minority-group,  identification. 

Section  562  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5, 
1988)  requires  the  Secretary  of  Housing 
and  Urban  Development  to  collect  data 
on  the  racial  and  ethnic  characteristics 
of  persons  eligible  for,  assisted,  or 
otherwise  benefitting  under  each 
community  development,  housing 
assistance,  and  mortgage  and  loan 
insurance  and  guarantee  program 
administered  by  the  Secretary,  and  to 
include  a  summary  and  evaluation  of 
such  data  in  the  Secretary's  annual 
report  to  the  Congress. 

Section  808(e)(6)  of  the  Fair  Housing 
Act  42  U.S.C.  3608(e)(6),  as  added  by 
section  7(b)(1)(D)  of  the  Fair  Housing 
Amendments  Act  of  1988,  requires  the 
Secretary  to  collect  data  on  the  race, 
color,  religion,  sex,  national  origin,  age, 
handicap  and  family  characteristics  of 
persons  and  households  who  are 
applicants  for,  participants  in,  or 
beneficiaries  or  potential  beneficiaries 
of,  programs  administered  by  the 
Department,  to  the  extent  that  such 
persons  and  households  are  within  the 
coverage  of  the  civil  rights  laws  and 
executive  orders  referred  to  in  section 
808(f)  of  the  Fair  Housing  Act  or 
specified  by  the  Secretary  by 
publication  in  the  Federal  Register  and 
to  the  extent  that  the  Secretary 
determines  the  data  to  be  necessary  or 
appropriate. 

The  existing  provisions  of  Part  100  are 
not  adequate  for  the  purpose  of  enabling 
the  Secretary  to  carry  out  the  new 
responsibilities  mandated  by  the 
legislation  described  above. 
Accordingly,  the  Department  proposes 
to  revise  those  provisions  to  provide 
appropriate  regulatory  authority  for  this 
purpose. 

Since  Part  100  would  be  used  for  other 
regulations  under  this  proposed  rule,  the 
Department  proposes  to  move  the 


revised  provisions  of  that  part  to  a  new 
Part  121— Collection  of  Data. 

Section  121.1  would  describe  the 
purpose  of  the  new  Part  121 — to  enable 
the  Secretary  to  carry  out  his  or  her 
responsibilities  under  the  Fair  Housing 
Act  Executive  Order  11063,  Title  VI  of 
the  Civil  Rights  Act  of  1964,  and  section 
562  of  the  Housing  and  Conmiunity 
Development  Act  of  1987.  These 
authorities  prohibit  discrimination  in 
housing  and  in  programs  receiving 
financial  assistance  from  the 
Department  and  they  direct  the 
Secretary,  among  other  things,  to  collect 
certain  data  to  assess  the  extent  of 
compliance  with  these  policies. 

Section  121.2  would  provide  for  the 
furnishing  of  data  by  HUD  program 
participants  concerning  the  race,  color, 
religion,  sex,  national  origin,  age, 
handicap,  and  family  characteristics  of 
persons  and  households  who  are 
applicants  for,  participants  in,  or 
beneficiaries  or  potential  beneficiaries 
of,  programs  administered  by  the 
Department  The  language  proposed  for 
this  section  is  drawn  largely  from  that 
contained  in  section  808(e)(6)  of  the  Fair 
Housing  Act  described  above. 

Legislative  Review  Under  Section  7(o) 
Of  the  Department  of  Housing  and 
Urban  Development  Act  and  Comment 
Period  Applicable  to  the  Proposed  Rule 

The  proposed  rule  was  not  submitted 
to  the  Committee  on  Banking,  Housing, 
and  Urban  Affairs  of  the  Senate  of  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  for  prepublication 
review  as  described  in  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)). 
Section  7(o)(2)  requires  certain  niles  to 
be  transmitted  to  both  Committees  at 
least  15  calendar  days  of  continuous 
session  before  their  publication  for 
comment  in  the  Federal  Register.  The 
last  date  for  submission  of  a  proposed 
rule  to  the  committees  for  the  15-day 
prepublication  review  during  1988  was 
the  first  week  of  October  1988.  The  next 
period  of  15  days  of  continuous  session 
of  Congress  v^rill  not  occur  until  early 
1989. 

Section  13  of  the  Fair  Housing 
Amendments  Act  of  1988  provides  that 
the  Secretary  shall  issue  rules  to 
implement  the  amendments  not  later 
than  180  days  after  the  enactment  of  the 
Act  [i.e.,  180  days  from  September  13, 
1988  or  March  12, 1989).  Section  13  of  the 
1988  Amendments  also  requires  HUD  to 
consult  with  other  appropriate  Federal 
agencies  and  to  give  pubhc  notice  and 
an  opportunity  for  comment  on  the  rules. 
(Also  see  section  812(d)  and  815  of  the 
Act) 


Given  the  statutory  180-day  time  limit 
for  the  production  of  a  final  rule,  the        i 
statutory  requirements  for  public  notice 
and  comment  and  the  1988 
congressional  schedule,  the  Department 
has  interpreted  the  statutory  rulemaking 
schedule  as  an  expression  of  | 

congressional  intent  to  exempt  this 
rulemaking  from  the  legislative  review     I 
requirements  under  section  7(o)(2). 

As  noted  above,  section  13  of  the  1988 
Amendments  requires  the  Department  to 
provide  an  opportunity  for  public  notice 
and  comment.  For  proposed  rules,  it  is 
HUD's  usual  policy  to  afford  the  public 
not  less  than  60  days  for  the  submission 
of  public  comments  (see  24  CFR  10.1). 
However,  based  on  the  180-day 
production  schedule  and  the 
requirement  that  a  final  rule  be  effective 
by  March  19, 1989.  the  Department  has 
provided  30  days  for  public  comment  on 
this  proposed  rule. 

Other  Matters 

This  rule  constitutes  a  "major  rule"  as 
defined  in  section  1(b)  of  Executive 
Order  12291.  Analysis  of  the  proposed 
rule  indicates  that  it  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions  or  have 
a  significant  adverse  afiect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  However,  analysis  of  the  rule 
indicates  that  it  may  have  aj\  impact  of 
$100  million  or  more.  The  Director  of  the 
Office  of  Management  and  Budget  in 
accordance  wi^  section  (6)(a)(4)  of  the 
Executive  Order  has  waived  the 
requirement  for  the  preparation  of  a 
preliminary  Regulatory  Impact  Analysis 
under  section  3  of  the  Executive  Order. 
This  waiver  is  based  on  the  Director's 
determination  that  compliance  with  the 
requirement  for  a  preliminary 
Regulatory  Impact  Analysis  may  unduly 
delay  the  rule  and  may  prohibit  the 
issuance  of  a  final  rule  effective  by 
March  12. 1989.  A  final  Regulatory 
Impact  Analysis,  however,  will  be 
prepared  before  the  publication  of  the 
final  rule. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
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Office  of  General  Counsel.  Rules  Docket 
Clerk,  at  the  address  listed  above. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  the  rule  will  require  all  entities, 
including  small  entities,  to  comply  with 
certain  accessibility  standards  in  the 
design  and  construction  of  certain 
multifamily  buildings,  compliance  with 
these  standards  will  require  a  minimal 
expenditiu-e  of  funds.  In  "The  Estimated 
Cost  of  Accessible  Buildings,"  a  study 
prepared  for  HUD  by  Edward  Steinfeld. 
Department  of  Architecture.  State 


University  of  New  York  at  Buffalo,  the 
cost  of  redesigning  a  high  rise  tower  to 
comply  with  ANSI  A117.1  standards 
was  estimated  to  be  0.98  percent  of  the 
total  cost  of  the  structure.  The  increase 
was  0.59  percent  for  garden  style 
apartments.  These  estimates  are  based 
on  compliance  with  the  ANSI  A117.1 
standards  which  are  more  rigorous  than 
the  accessibility  standards  in  the  Fair    • 
Housing  Act  and  are  based  on  the 
redesign  rather  than  a  new  design  of  a 
structure.  HUD,  therefore,  believes  that 
the  figiu"es  overstate  the  economic 
burden  of  compliance.  Moreover,  HUD 
notes  that  the  accessibility  requirements 
will  have  no  impact  on  many  entities 


since  such  compliance  with  equal  or 
more  rigorous  standards  is  already 
required  under  many  State  and  local 
laws. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Sections 
100.304(c)(2).  103.30. 115.3(a)(i),  115.5, 
115.7  and  115.9  of  this  proposed  rule 
have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  are  provided  as 
follows: 


Tabulation  of  Annual  Reporting  Burden  Proposed  Rule— Fair  Housing  Amendments  Act  of  1980 


Descnption  of  infofmation  collection 

■     "   ■ 
Section  No.  24  CFR  affected 

Number  of 

resDond- 

ems 

Numtjerof 
responses 

per 
respond- 
ent 

Total 

annual 

respones 

Hours  per 
response 

1      Total 

hours 

Policy  and  Procedures-Housing  for  Persons  55  years  arxl 

older 
Housing  Oischmination  Complatnl  Forms  HUD-903  A  903A 

SpaoMh  Version  (2529-001 1). 
Certification  Request  Documentation  (2529-0025) 

}  I00.304<c){2) 

K  103.30  &  115J(a)(i) 

55  115.5.  115.7  4  115.9 _. 

1.231 

8.400 

30 

1 
1 
1 

1.231 

8,400 

30 

1 

1 

17 

1.231 

8.400 

510 

Total  Annual  Burden ..   .    ._     

10,141 

Collections  of  information  conducted 
or  sponsored  by  HUD  during  the 
conduct  of  an  administrative  action  or 
investigation  against  speciHc  individuals 
or  entities  after  a  case  file  is  opened  are 
not  covered  by  5  CFR  Part  1320— 
Controlling  Paperwork  Burdens  on  the 
Public  (see  5  CFR  1320.3(c)). 
Accordingly,  the  tabulation  above,  does 
not  include  the  information  collection 
hours  associated  with  S  9 104.420, 
104.530. 104.540(b)(4),  104.540(c), 
104.550(a).  104.550(b).  104.590. 104.600(b). 
104.620(b)(2).  104.700(a).  104.720, 
104.790(b),  104.910(d),  115.3(a)  (ii).  (iii) 
and  (iv),  and  115.4(b)(2)(i).  No  burden 
hours  are  reported  for  Part  110  since 
public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purposes  of  disclosure  is  not  a  collection 
of  information.  (See  5  CFR  1230.7(c)(2)). 
No  burden  hours  are  included  for  9 121.2 
because  information  collection 
requirements  on  race,  color,  religion, 
sex.  national  origin,  age.  handicap,  and 
family  characteristics  will  be  imposed 
under  the  regulations  applicable  to  the 
specific  HUD  program. 

The  General  Coimsel.  as  the 
Designated  Official  under  Executive 
Order  No.  12806— The  Family,  has 
determined  that  this  rule,  if 
implemented,  may  have  a  significant 
impact  on  family  formation,  maintenace 


and  general  well-being  because  the  rule 
provides  Federal  law  enforcement 
assistance  to  families  confronting 
housing  discrimination  based  on  race, 
color,  religion,  national  origin,  familial 
status  or  handicap.  However,  review 
under  the  Order  is  not  required  because 
the  statutory  mandate  leaves  little 
effective  discretion  in  the  Department  to 
lessen  the  family  impact.  In  any  event, 
the  piupose  of  the  statute  is  to  have  a 
positive  impact  on  family  values  by 
offering  a  measure  of  protection  to 
persons  confronting  illegal 
discrimination. 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612 — Federalism, 
has  determined  that  the  policies 
contained  in  this  rule  would,  if 
implemented,  have  federalism 
implications  and  are  subject  to  review 
under  the  Order.  Specifically,  the 
amended  statute  continues  to  provide 
for  referral  to  State  and  local  fair 
housing  enforcement  agencies. 
However,  in  the  future  the 
determination  of  substantial 
equivalency  will  depend  upon  State  and 
local  enforcement  machinery  that 
matches  up  with  the  much-strengthened 
Federal  law.  Accordingly,  the  effect  of 
the  amended  Fair  Housing  Act  will  be  to 
encourage  States  and  localities  to 
amend  their  laws  to  match  the  Federal 


enforcement  machinery,  or  suffer  the 
eventual  loss  of  recognition  as 
substantially  equivalent  State  or  local 
agencies  and  possible  loss  of  fimction  if 
citizens  of  the  jurisdiction  do  not  choose 
to  file  complaints  with  State  or  local 
officials.  Additionally,  jurisdictions 
losing  equivalency  status  will  lose 
eligibility  for  grant  funds  available  to 
co-enforcers  of  fair  housing  laws. 

While  the  rule  would  have  federalism 
impacts,  review  under  the  Federalism 
Executive  Order  is  not  required  because 
the  implementation  of  the  statute  leaves 
little  discretion  with  HUD  to  lessen 
these  impacts.  HUD's  statutory  mandate 
is  clear — it  must  accept  complaints 
nationwide,  and  refer  complaints  for 
processing  (after  the  initial  grandfather 
period)  only  to  jurisdictions  v\rith 
substantially  equivalent  laws.  Moreover, 
since  the  statute  addresses  the 
FederaUsm  issue  by  declaring  that 
certain  conduct  will  be  illegal  and  by 
providing  machinery  for  referral  to  State 
and  local  authority  tuider  appropriate 
circumstances,  fiu^her  study  of 
Federalism  implications  could  not 
appreciably  affect  the  approach  taken  in 
the  implementing  regulations. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  April  25, 1968  (53 
FR 13854)  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 


(The  Catalog  of  Federal  Domestic  Assistance 
program  number  and  title  is  14.400  Equal 
Opportunity  in  Housing.) 

List  of  Subjects 

24  CFR  Part  14 

Equal  access  to  justice.  Lawyers, 
Claims. 

24  CFR  Part  JOO 

Fair  bousing.  Incorporation  by 
reference.  Nondiscrimination. 

24  CFR  Part  103 

Administrative  practice  and 
procedure.  Fair  housing. 

24  CFR  Part  104 

Administrative  practice  and 
procedure.  Fair  housing.  . 

24  CFR  Part  105 

Administrative  practice  and 
procedure,  Fair  housing. 

24  CFR  Part  106 

Administrative  practice  and 
procedure,  Fair  housing. 

24  CFR  Part  109 

Advertising,  Fair  housing,  Signs  and 
symbols. 

24  CFR  Part  110 

Fair  housing.  Signs  and  symbols. 

24  CFR  Part  115 

Fair  housing.  Intergovernmental 
relations. 

24  CFR  Part  121 

Fair  housing,  Statistics,  Reporting  and 
Recordkeeping  requirements. 

Accordingly,  Title  24  of  the  Code  of 
Federal  Regulations  would  be  amended 
to  read  as  follows. 

PART  14— IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
ADMINISTRATIVE  PROCEEDINGS 

1.  The  authority  citation  for  Part  14 
continues  to  read  as  follows: 

Authority:  Sec.  504(c)(1)  of  the  Equal 
Access  to  lustice  Act  (5  U.S.C.  504(c)(1):  sec 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  9  14.115.  the  phrase  "or"  at  the 
end  of  paragraph  (a)(8)  would  be 
deleted,  the  period  at  the  end  of 
paragraph  (a)(9)  would  be  deleted  and 
in  its  place  the  phrase  ";  or"  would  be 
added,  and  a  new  paragraph  (a)(10) 
would  be  added  to  read  as  follows: 

914.115    Proo««dings  coverwL 

(a)  *  •  • 


J 


(10)  Title  Vin  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3600-3620)  and  24  CFR 
Part  104. 

***** 

3.  Part  100  would  be  redesignated  as 
Part  121,  and  a  new  Part  100  would  be 
added  to  read  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

Subpart  A— General 

Sec. 

100.1    Authority. 
100.5    Scope. 
100.10    Exemptions. 
100.20    Definitions. 

Subpart  B — Discriminatory  Housing 
Practices 

100.50    Real  estate  practices  prohibited. 
100.60    Unlawful  refusal  to  sell  or  rent  or  to 

negotiate  for  the  sale  or  rental. 
100.65    Discrimination  in  terms,  conditions 

and  privileges  and  in  services  and 

facilities. 
100.70    Other  prohibited  sale  and  rental 

conduct. 
100.75    Discriminatory  advertisements. 

statements  and  notices. 
100.80    Discriminatory  representations  on 

the  availability  of  dwellings. 
100.85    Blockbusting. 
100.90    Discrimination  in  the  provision  of 

brokerage  services. 

Subpart  C — Discrimination  In  Resiilentlal 
Real  Estate-Related  Transactlona 

100.110    Discriminatory  practices  in 

residential  real  estate-related 

transactions. 
100.115    Residential  real  estate-related 

transactions. 
100.120    Discrimination  in  the  making  of 

loans  and  in  the  provision  of  other 

financial  assistance. 
100.125    Discrimination  in  the  purchasing  of 

loans. 
100.130    Discrimination  in  the  terms  and 

conditions  for  making  available  loans  or 

other  financial  assistance. 
100.135    Unlawful  practices  in  the  selling. 

brokering  or  appraising  of  residential 

real  property. 

Subpart  D— Prohitiitions  Against 
Discrimination  Because  of  Handicap 

100.200  Purpose. 

100.201  Definitions. 

100.202  General  prohibitions  against 
discrimination  because  of  handicap. 

100.203  Reasonable  modifications  of 
existing  premises. 

100.204  Reasonable  accommodations. 

100.205  Design  and  construction 
requirements. 

Subpart  E— Housing  for  Older  Persons 

100.300  Purpose. 

100.301  Exemption. 

100.302  State  and  Federal  elderly  housing 
programs.  j 

100.303  &2  or  over  housing. 

100.304  55  or  over  housing. 


Subpart  F — Interference,  Coercion  or 
Intimidation 

100.400    Prohibited  interference,  coercion  or 
intimidaUon. 
Authority:  Title  VIU.  Civil  Rights  Act  of 
1968.  42  U.S.C.  3600-3620:  secUon  7(d). 
Depariment  of  HUD  Act.  42  U.S.C.  3535(d). 


Subpart  A — General 


I 


S  100.1    Authority. 

This  regulation  is  issued  under  the 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  to  administer 
and  enforce  Title  VIU  of  the  Civil  Rights 
Act  of  1968,  as  amended  by  the  Fair 
Housing  Amendments  Act  of  1986  (the 
Fair  Housing  Act). 

§100.5    Scope. 

(a)  It  is  the  policy  of  the  United  Stales 
to  provide,  within  constitutional 
limitations,  for  fair  housing  throughout 
the  United  States.  No  person  shall  be 
subjected  to  discrimination  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  in  the 
sale,  rental,  or  advertising  of  dwelhngs. 
in  the  provision  of  brokerage  services,  or 
in  residential  real  estate  related 
transactions. 

(b)  This  part  provides  the 
Department's  interpretation  of  the 
coverage  of  the  Fair  Housing  Act 
regarding  discrimination  related  to  the 
sale  or  rental  of  dwellings,  the  provision 
of  services  in  connection  therewith,  and 
the  availability  of  real  estate  related 
transactions. 

(c)  Nothing  in  this  part  relieves 
persons  participating  in  a  Federal  or 
Federally  Assisted  program  or  activity 
from  other  requirements  applicable  to 
buildings  and  dwellings. 

§  100.10    Exemptions.  | 

(a)  This  part  does  not: 

(1)  Prohibit  a  religious  organization, 
association,  or  society,  or  any  nonprofit 
institution  or  organization  operated, 
supervised  or  controlled  by  or  in 
conjunction  with  a  religious 
organization,  association,  or  society, 
from  limiting  the  sale,  rental  or 
occupancy  of  dwellings  which  it  owns  or 
operates  for  other  than  a  commercial 
purpose  to  persons  of  the  same  religion, 
or  from  giving  preference  to  such 
persons,  unless  membership  in  such 
religion  is  restricted  on  account  of  race, 
color,  or  national  origin; 

(2)  Prohibit  a  private  club,  not  in  fact 
open  to  the  public,  which,  incident  to  its 
primary  purpose  or  purposes,  provides 
lodgings  which  it  owns  or  operates  for 
other  than  a  commercial  purpose,  from 
limiting  the  rental  or  occupancy  of  such 
lodgings  to  its  members  or  from  giving 
preference  to  its  members;  or 
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(3)  Limit  the  applicability  of  any 
reasonable  local.  State  or  Federal 
restrictions  regarding  the  maximum 
number  of  occupants  permitted  to 
occupy  a  dwelling;  or 

(4]  Prohibit  conduct  against  a  person 
because  such  person  has  been  convicted 
by  any  court  of  competent  jurisdiction  of 
the  illegal  manufacture  or  distribution  of 
a  controlled  substance  as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802). 

(b)  Nothing  in  this  part  regarding 
familial  status  applies  with  respect  to 
housing  for  older  persons  as  defmed  in 
Subpart  E  of  this  Part. 

(c)  Nothing  in  this  part,  other  than  the 
prohibitions  against  discriminatory 
advertising,  applies  to: 

(1]  The  sale  or  rental  of  any  single 
family  house  by  an  owner  provided  the 
following  conditions  are  met: 

(i)  The  owner  does  not  own  or  have 
any  interest  in  more  than  three  single 
family  houses  at  any  one  time;  and 

(ii)  The  house  is  sold  or  rented 
without  the  use  of  a  real  estate  broker, 
agent  or  salesperson  or  the  facilities  of 
any  person  in  the  business  of  selling  or 
renting  dwellings.  If  the  owner  selling 
the  house  does  not  reside  in  it  at  the 
time  of  the  sale  or  was  not  the  most 
recent  resident  of  the  house  prior  to 
such  sale,  the  exemption  in  this 
paragraph  (c)(l]  applies  to  only  one  such 
sale  in  any  24-month  period. 

(2)  Rooms  or  units  in  dwellings 
containing  living  quarters  occupied  or 
intended  to  be  occupied  by  no  more 
than  four  families  living  independently 
of  each  other,  if  the  owner  actually 
maintains  and  occupies  one  of  such 
living  quarters  as  his  or  her  residence. 

§100.20    Definitions. 

As  used  in  this  Part: 

"Aggrieved  Person"  includes  any 
person  who — 

(a)  Claims  to  have  been  injured  by  a 
discriminatory  housing  practice;  or 

(b)  Believes  that  such  person  will  be 
injured  by  a  discriminatory  housing 
practice  thai  is  about  to  occur. 

"Broker"  or  "Agent"  means  any 
person  authorized  to  perform  an  action 
on  behalf  of  another  person  regarding 
any  matter  related  to  the  sale  or  rental 
of  dwellings,  including  offers, 
solicitations  or  contracts  and  the 
administration  of  matters  regarding  such 
offers,  solicitations  or  contracts  or  any 
real  estate  related  transactions. 

"Department"  means  the  Department 
of  Housing  and  Urban  Development. 

"Discriminatory  Housing  Practice" 
means  an  act  that  is  imlawful  under 
section  804,  805,  806,  or  818  of  the  Fair 
Housing  Act. 


"Dwelling"  means  any  building, 
structure  or  portion  thereof,  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structiire  or  portion 
thereof,  including  mobile  home  parks, 
trailer  courts,  condominiums, 
cooperatives  and  time-sharing 
properties. 

"Fair  Housing  Act"  means  Title  Vm  of 
the  Civil  Rights  Act  of  1968  as  amended 
by  the  Fair  Housing  Amendments  Act  of 
1988  (42  U.S.C.  3600-3620). 

"Familial  status"  means  one  or  more 
individuals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with — 

(a)  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals;  or 

(b)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person. 

The  protections  afforded  against 
discrimination  on  the  basis  of  familial 
status  shall  apply  to  any  person  who  is 
pregnant  or  is  the  process  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  years. 

"Handicap"  is  de&ned  in  S  100.201. 

"Person"  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Title  11  of  the 
United  States  Code,  receivers 
nduciaries,  governmental  entities, 
banks,  building  and  loan  associations, 
or  other  firms  or  enterprises. 

"Person  in  the  business  of  selling  or 
renting"  means  any  person  who: 

(a)  Within  the  preceding  twelve 
months,  has  participated  as  principal  in 
three  or  more  transactions  involving  the 
sale  or  rental  of  any  dwelling  or  any 
interest  therein,  or 

(b)  Within  the  preceding  twelve 
months,  has  participated  as  agent,  other 
than  in  the  sale  of  his  or  her  own 
personal  residence,  in  providing  sales  or 
rental  facilities  or  sales  or  rental 
services  in  two  or  more  transactions 
involving  the  sale  or  rental  of  any 
dwelling  or  any  interest  therein,  or 

(c)  Is  the  owner  of  any  dwelling 
designed  or  intended  for  occupancy  by, 
or  occupied  by,  five  or  more  famiUes. 

"Secretary"  means  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development. 

"State"  means  any  of  the  seYeral 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 


the  territories  and  possessions  of  the 
United  States. 

Subpart  B — Discriminatory  Housing 
Practices 

S  100.50    Real  estatt  practices  prohibitsd. 

(a)  This  subpart  provides  the 
Department's  interpretation  of  conduct 
that  is  unlawful  housing  discrimination 
under  section  804  and  section  806  of  the 
Fair  Housing  Act.  In  general  the 
prohibited  actions  are  set  forth  under 
sections  of  this  subpart  which  are  most 
applicable  to  the  discriminatory  conduct 
described.  However,  an  action 
illustrated  in  one  section  can  constitute 
a  violation  under  other  sections  in  the 
subpart.  For  example,  the  conduct 
described  in  S  10O.6O(b)(3)-(5)  would 
constitute  a  violation  of  S  100.65(a)  as 
well  as  S  100.60(a). 

(b)  It  shall  be  unlawful  to: 

(1)  Refuse  to  sell  or  rent  a  dwelling 
after  a  bona  fide  offer  has  been  made,  or 
to  refuse  to  negotiate  for  the  sale  or 
rent^of  a  dwelling  because  of  race, 
color,  religion,  sex,  familial  status,  or 
national  origin,  or  to  discriminate  in  the 
sale  or  rental  of  a  dwelling  because  of 
handicap. 

(2)  Discriminate  in  the  terms, 
conditions  or  privileges  of  sale  or  rental, 
or  in  the  provision  of  services  or 
facilities  in  connection  with  sales  or 
rentals  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin. 

(3)  Engage  in  any  conduct  relating  to 
the  provision  of  housing  which 
otherwise  makes  unavailable  or  denies 
dwellings  to  persons  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin. 

(4)  Make,  print  or  publish,  or  cause  to 
be  made,  printed  or  published,  any 
advertisement,  notice  or  statement  that 
indicates  any  preference,  limitation  or 
discrimination  based  on  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  or  an  intention  to 
make  any  such  preference,  limitation  or 
discrimination. 

(5)  Represent  to  any  person  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  that  a 
dwelling  is  not  available  for  sale  or 
rental  when  such  dwelling  is  in  fact 
available. 

(6)  Engage  in  blockbusting  practices  in 
cormection  with  the  sale  or  rental  of 
dwellings  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(7)  Deny  access  to  or  membership  or 
participation  in,  or  to  discriminate 
against  any  person  in  his  or  her  access 
to  or  membership  or  participation  in. 
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any  multiple-listing  service,  real  estate 
brokers'  association,  or  other  service 
organization  or  facility  relating  to  the 
business  of  seUing  or  renting  a  dwelling 
or  in  the  terms  or  conditions  of 
membership  or  participation,  because  of 
race,  color,  religion,  sex,  familial  status, 
or  national  origin. 

(c)  The  application  of  the  Fair  Housing 
Act  with  respect  to  persons  with 
handicaps  is  discussed  in  Subpart  D  of 
the  Part. 

S  100.60    Unlawful  refusal  to  sell  or  rent  or 
to  negotiate  for  ttM  sale  or  rtntaL 

(a)  It  is  unlawful  for  a  person  to  refuse 
to  sell  or  rent  a  dwelling  to  a  person 
who  has  made  a  bona  fide  offer, 
because  of  race,  color,  religion,  sex, 
familial  status,  or  national  ori^n.  or  to 
refuse  to  negotiate  with  a  person  for  the 
sale  or  rental  of  a  dwelling  because  of 
race,  color,  religion,  sex,  familial  status, 
or  national  origin  or  to  discriminate 
against  any  person  in  the  sale  or  rental 
of  a  dwelling  because  of  handicap. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Failing  to  accept  or  consider  a 
bona  fide  offer  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

(2)  Refusing  to  sell  or  rent  a  dwelling 
to,  or  to  negotiate  for  the  sale  or  rental 
of  a  dwelling  with,  any  person  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(3)  Imposing  different  sales  prices  or 
rental  charges  for  the  sale  or  rental  of  a 
dwelling  upon  any  person  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(4)  Using  different  qualification 
criteria  or  applications,  or  sale  or  rental 
standards  or  procedures,  such  as  income 
standards,  application  requirements, 
application  fees,  credit  analysis  or  sale 
or  rental  approval  procedures  or  other 
requirements,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(5)  Providing  different  information, 
promotional  activity,  encouragement  or 
salesmanship  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  or  operating  a 
business  in  a  manner  that  conveys  that 
housing  is  available  only  to  persons  of  a 
particular  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(6)  Evicting  any  tenants  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  or 
because  of  the  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  of  a  tenant's  guest. 


{100.65    DIscilmlnatfcto  In  terms. 
condWons  and  prtvfegss  and  m  servloes 
and  facmties. 

(a)  It  shall  be  unla%vful  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  to 
impose  different  terms,  conditions  or 
privileges  relating  to  the  sale  or  rental  of 
a  dweUing  or  to  deny  or  limit  services  or 
facilities  in  connection  with  the  sale  or 
rental  of  a  dwelling. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Using  different  provisions  in  leases 
or  contracts  of  sale  such  as  those 
relating  to  rental  charges,  security 
deposits  and  the  terms  of  a  lease  and 
those  relating  to  down  payment  and 
closing  requirements  because  of  race, 
color,  religion,  sex.  handicap,  familial 
status,  or  national  origin. 

(2)  Denying  ^  limiting  discounts, 
rebates,  gifts  or  any  other  incentives, 
benefits  or  privileges  available  to 
persons  in  connection  with  the  sale  or 
rental  of  dwelling  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(3)  Failing  or  delaying  maintenance  or 
repairs  of  sale  or  rental  dwelling 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin. 

(4)  Failing  to  process  an  offer  for  the 
sale  or  rental  of  a  dwelling  or  to 
communicate  an  offer  accurately 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin. 

(5)  Limiting  the  use  of  privileges, 
services  or  facihties  associated  with  a 
dwelling  because  of  race,  color,  religion, 
sex,  handicap,  familial  statiis,  or 
national  origin  of  an  owner,  tenant  or  a 
person  associated  with  him  or  her. 

S  100.70    Othsr  prohMted  sale  and  rental 
conduct 

(a)  It  shall  be  unlawful  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  to 
restrict  or  attempt  to  restrict  the  choices 
of  a  person  by  word  or  conduct  in 
connection  with  seeking,  negotiating  for, 
buying  or  renting  a  dwelling  so  as  to 
perpetuate,  or  tend  to  perpetuate, 
segregated  housing  patterns,  or  to 
discourage  or  obstruct  choices  in  a 
community,  neighorhood  or 
development. 

(b)  It  shall  be  imlawful  to  because  of 
race,  color,  reUgion,  sex.  handicap, 
famihal  status,  or  national  origin  to 
engage  in  any  conduct  relating  to  the 
provision  of  housing  or  of  services  and 
facihties  in  connection  therewith  that 
otherwise  makes  unavailable  or  denies 
dwellings  to  persons. 


(c]  Prohibited  actions  under  paragraph 
(a),  which  are  generally  referred  to  as 
unla%vful  steering  practices,  include,  but 
are  not  limited  to: 

(1)  Directing  any  person  to  dwellings 
in  a  particular  community,  neighborhood 
or  development  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin  or  referring  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  any 
purchaser  or  renter  to  persons  in  the 
business  of  selling  or  renting  dwellings 
who  sell  or  rent  dwelling  or  provide 
sales  or  rental  services  principally  in 
areas  predominantly  or  increasingly 
inhabited  by  persons  of  the  prospect's 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(2)  Discouraging  any  person  from 
inspecting,  purchasing  or  renting  a 
dwelling  because  of  race,  color,  religion, 
sex.  handicap,  famihal  status,  or 
national  origin  or  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  of  persons  in  a 
community,  neighborhood  or 
development 

(3)  Exaggerating  drawbacks  or  failing 
to  inform  any  person  of  desirable 
features  of  a  dwelling  or  of  a 
community,  neighborhood,  or 
development  in  order  to  discourage  the 
purchase  or  rental  of  a  dwelling  because 
of  race,  color,  religion,  sex,  handicap, 
famihal  status,  or  national  origin. 

(4)  Communicating  to  any  prospective 
purchaser  or  renter  that  he  or  she  would 
not  be  comfortable  or  compatible  with 
existing  residents  of  a  community, 
neighborhood  or  development  because 
of  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(5)  Assigning  any  person  to  a 
particular  section  of  a  community, 
neighborhood  or  development  or  to  a 
particular  floor  of  a  building  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(d)  Prohibited  sales  and  rental 
activities  under  paragraph  (b)  include, 
but  are  not  limited  to: 

(1)  Employing  policies,  procedures  or 
activities  with  respect  to  the  sale  or 
rental  of  dwellings  to  encourage,  permit 
or  reward  discriminatory  housing 
practices,  such  as  assigning  employees, 
brokers  or  agents  to  a  sales  or  rental 
office  because  of  race,  color,  religion, 
sex.  handicap,  familial  status,  or 
national  origin  of  persons  residing  In  the 
area  of  that  office,  or  varying 
compensation  provided  to  sales  and 
rental  employees,  brokers  or  agents 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin. 
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(2)  Engaging  in  conduct  which  limits 
information  available  to  a  prospective 
purchaser  or  renter,  such  as  showing  a 
prospective  purchaser  or  renter  less 
desirable  units  in  a  project,  providing 
different  or  more  limited  tours  of  a 
subdivision,  neighborhood  or 
community,  refusing  to  deal  with 
persons  who  cannot  speak  English  or 
who  cannot  see  or  hear,  when  there  is  a 
means  to  do  so  or  using  different  listing 
books  in  order  to  discourage  persons 
from  purchasing  or  renting  dwellings 
because  of  race,  color,  reUgion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(3)  Discharging  or  taking  other 
adverse  action  against  an  employee, 
broker  or  agent  because  he  or  she 
refused  to  participate  in  a 
discriminatory  housing  practice. 

(4]  Employing  codes  or  other  devices 
to  segregate  or  reject  applicants, 
purchasers  or  renters,  refusing  to  take  or 
to  show  listings  of  dwellings  in  certain 
areas  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin  or  refusing  to  deal  with 
certain  brokers  or  agents  because  one 
more  of  their  clients  are  of  a  particular 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origins. 

(5)  Denying  or  delaying  the  processing 
of  an  application  made  by  a  purchaser 
or  renter  or  refusing  to  approve  such  a 
person  for  occupancy  in  a  cooperative 
or  condominium  dwelling  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(6)  Publishing  advertisements 
displaying  the  equal  housing  opportunity 
slogan,  logotype  or  statement  selectively 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin,  such  as  by  using  such  fair 
housing  advertising  techniques  in 
predominantly  minority  areas  and 
integrated  areas,  but  not  using  these 
techniques  for  dwellings  located  in 
primarily  nonminority  areas. 

§  100.75    Discriminatory  advertisements, 
statements  and  notices. 

(a)  It  shall  be  unlawful  to  make,  print 
or  publish  or  cause  to  be  made  printed 
or  published  any  notice,  statement  or 
advertisement  with  respect  to  the  sale  or 
rental  of  a  dwelling  that  indicates  any 
preference,  limitation  or  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  or  an  intention  to  make  any  such 
preference,  limitation  or  discrimination. 

(b)  The  prohibitions  in  this  section 
shall  apply  to  all  written  or  oral  notices 
or  statements  by  a  person  engaged  in 
the  sale  or  rental  of  a  dwelling.  Written 
notices  and  statements  include  any 
applications,  flyers,  brochures,  deeds. 


signs,  baimers,  posters,  billboards  or 
any  documents  used  with  respect  to  the 
sale  or  rental  of  a  dwelling. 

(c)  Discriminatory  notices,  statements 
and  advertisements  include,  but  are  not 
limited  to: 

(1)  Using  words,  phrases, 
photographs,  illustrations,  symbols  or 
forms  which  convey  that  dwellings  are 
available  or  not  available  to  a  particular 
group  of  persons  based  on  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(2)  Expressing  to  agents,  brokers, 
employees,  prospective  sellers  or  renters 
or  any  other  persons  a  preference  for  or 
limitation  on  any  purchaser  or  renter 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  of  such  persons. 

(3)  Selecting  media  or  locations  for 
advertising  the  sale  or  rental  of 
dwellings  in  order  to  deny  particular 
segments  of  the  housing  market 
information  about  housing  opportunities 
because  of  race,  color,  rehgion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(4)  Refusing  to  publish  advertising  for 
the  sale  or  rental  of  dwellings  or 
requiring  different  charges  or  terms  for 
such  advertising  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(d]  Part  109  of  this  Title  24  provides 
information  to  assist  persons  to 
advertise  dwellings  in  a 
nondiscriminatory  manner  and 
describes  the  matters  the  Department 
will  review  in  evaluating  compliance 
with  the  Fair  Housing  Act  in 
investigating  complaints  alleging 
discriminatory  housing  practices 
involving  advertising. 

S  100.80    Discriminatory  representations  V^ 
on  the  availabiiity  of  dwellings.  ^ 

(a)  It  shall  be  unlawful  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  to 
provide  inaccurate  or  untrue  information 
about  the  availability  of  dwellings  for 
sale  or  rental. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Indicating  through  words  or 
conduct  that  a  dwelling  which  is 
available  for  inspection,  sale,  or  rental 
has  been  sold  or  rented,  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(2)  Representing  that  covenants  or 
other  deed,  trust  or  lease  provisions 
which  purport  to  restrict  the  sale  or 
rental  of  dwellings  to  persons  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin 
preclude  the  sale  or  rental  of  a  dwelling 
to  a  person. 


(3)  Enforcing  covenants  or  other  deed, 
trust  or  lease  provisions  in  order  to 
preclude  the  sale  or  rental  of  a  dwelling 
to  aj}y  person  because  of  race,  color, 
rehgion,  sex,  handicap,  familial  status, 
or  national  origin. 

(4]  Limiting  information,  by  word  or 
conduct  regarding  suitably  priced 
dwellings  available  for  inspection,  sale 
or  rental,  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin. 

9100.85    BtoddMistlng. 

(a)  It  shall  be  unalwful,  for  profit,  to 
induce  or  attempt  to  induce  a  person  to 
sell  or  rent  a  dwelling  by 
representations  regarding  the  entry  or 
prospective  entry  into  the  neighborhood 
of  a  person  or  persons  of  a  particuleir 
race,  color,  religion,  sex,  familial  status, 
or  national  origin  or  with  a  handicap. 

(b)  In  establishing  a  discriminatory 
housing  practice  under  this  section  it  is 
not  necessary  that  there  was  in  fact 
profit  as  long  as  profit  was  a  factor  for 
engaging  in  the  blockbusting  activity. 

(c)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Engaging,  for  profit,  in  conduct  to 
convey  to  a  person  that  a  neighborhood 
is  imdergoing  or  is  about  to  undergo  a 
change  in  the  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  of  persons  residing  in  it  in  order 
to  encourage  the  person  to  offer  a 
dwelling  for  sale  or  rental. 

(2)  Encouraging,  for  proHt,  any  person 
to  sell  or  rent  a  dwelling  through 
assertions  that  the  entry  or  prospective 
entry  of  persons  of  a  particular  race, 
color,  religion,  sex,  familial  status,  or 
national  origin  or  with  handicaps  can  or 
will  result  in  undesirable  consequences  \ 
for  the  project,  neighborhood  or 
conmiunity,  such  as  a  lowering  of 
property  values,  an  increase  in  criminal 
or  antisocial  behavior  or  a  decline  in  the 
quality  of  schools  or  other  services  or 
facilities. 

(3]  Engaging  in  uninvited  solicitations 
for  listings  in  a  neighborhood  which  are 
different  or  more  intense  than  uninvited 
solicitation  activity  in  other 
neighborhoods,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

§  100.90    Discrimlnstion  in  the  provision  of 
broiterage  services. 

(a)  It  shall  be  unlawful  to  deny  any 
person  access  to  or  membership  or 
participation  in  any  multiple  listing 
service,  real  estate  brokers'  organization 
or  other  service,  organization,  or  facility 
relating  to  the  business  of  selling  or 
renting  dwellings,  or  to  discriminate 
against  any  person  in  the  terms  or 


conditions  of  such  access,  membership 
or  participation  on  account  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Setting  different  fees  for  access  to 
or  membership  in  a  multiple  listing 
service  based  on  race,  color,  religion, 
sex  handicap,  familial  status,  or 
national  origin. 

(2]  Denying  or  limiting  benefits 
accruing  to  members  in  a  real  estate 
brokers'  organization  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(3)  Imposing  different  standards  or 
criteria  for  membership  in  real  estate 
sales  or  rental  organization  based  on 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

Subpart  C— Discrimination  in  Real 
Estate-Related  Transactions 

9  100.1 10    Discriminatory  practices  In  real 
estate-related  transactions. 

(a)  This  subpeirt  provides  the 
Department's  interpretation  of  the 
conduct  that  is  unlawful  housing 
discrimination  under  section  805  of  the 
Fair  Housing  Act. 

(b)  It  shall  be  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  person  in  making  available 
such  a  transaction,  or  in  the  terms  or 
conditions  of  such  a  transaction, 
because  of  race,  color,  religion,  sex, 
handicap,  famihal  status  or  national 

,  origin. 

9  100.1 15    Residential  real  estate-related 
transactions. 

(a)  The  term  "real  estate-related 
transactions"  means: 

[1]  The  making  or  purchasing  of  loans 
or  providing  other  financial  assistance — 

[i)  For  purchasing,  constructing, 
improving,  repairing  or  maintaining  a 
dwelling;  or 

(ii)  Secured  by  residential  real  estate, 
or 

(2)  The  selling,  brokering  or  appraising 
of  residential  real  estate  property. 

9  100.120    Discrimination  in  the  availability 
of  loans  and  ottter  financial  assistance. 

(a)  It  shall  be  unlawful  for  any  person 
or  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  person  in  making  available 
loans  or  other  financial  assistance  for  a 
dwelling,  or  which  is  or  is  to  be  seciu^d 
by  a  dwelling  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 


(b)  Prohibited  practices  imder  this 
section  include,  but  are  not  limited  to: 

(1)  Refusing  to  provide  a  loan  or  other 
financial  assistance  to  any  person  for 
the  purchase,  construction,  repair  or 
maintenance  of  a  dwelling  or  refusing  to 
provide  a  loan  or  other  financial 
assistance  which  is  or  would  be  secured 
by  residential  real  estate  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(2)  Failing  or  refusing  to  provide  to 
any  person,  in  connection  with  a 
residential  real  estate-related 
transaction,  information  regarding  the 
availability  of  loans  or  other  fmancial 
assistance,  application  requirements, 
procedures  or  standards  for  the  review 
and  approval  of  loans  or  financial 
assistance,  or  providing  information 
which  is  inaccurate  or  different  from 
that  provided  others,  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(3)  Making  or  causing  to  be  made  any 
advertisement  or  any  oral  or  written 
notice  or  statement,  as  described  in 

S  100.75(b)  of  this  Part,  with  respect  to 
loans  or  other  financial  assistance  for 
dwellings  or  which  are  secured  by 
residential  real  estate  indicating  any 
preference,  limitation,  condition,  or 
distinction,  or  an  intention  to  make  any 
preference,  limitation,  condition,  or 
distinction,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(4)  Denying  or  limiting  services, 
facilities  or  privileges  in  connection  with 
a  loan  or  other  financial  assistance  for  a 
dwelling,  or,  in  connection  with  a  loan 
or  other  financial  assistance  which  is  or 
would  be  secured  by  residential  real 
estate  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin. 

(5)  Discouraging  any  person  from 
inquiring  about  or  making  an  application 
for  a  loan  or  other  financial  assistance 
for  a  dwelling,  or  in  connection  with  a 
loan  or  other  financial  assistance  which 
is  or  would  be  secured  by  residential 
real  estate  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(6)  Failing  or  refusing  to  provide 
information,  or  to  accept  an  application 
or  to  approve  a  long  or  other  financial 
assistance  for  a  dwelling  because  of  the 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  of  the 
present  or  prospective  residents  or 
occupants  of  dwellings  in  the  area. 

[7]  Engaging  in  any  conduct,  because 
of  the  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  of  any  person  seeking  a  loan  or 
other  financial  assistance,  or  because  of 
the  race,  color,  religion,  sex,  handicap. 


familial  status,  or  national  origin  of  any 
person  associated  with  such  persons 
with  regard  to  a  loan  or  other  financial 
assistance  for  a  dwelling  which  would 
otherwise  make  unavailable  or  deny  a 
dwelling. 

9 100.125    DIscrtminatlon  m  the  purchasing 
of  loans. 

(a)  It  shall  be  unlawful  for  any  person 
or  entity  engaged  in  the  purchasing  of 
loans  or  other  debts  of  securities  which 
support  the  purchase,  construction, 
improvement,  repair  or  maintenance  of  a 
dwelling,  or  which  are  secured  by 
residential  real  estate,  to  refuse  to 
purchase  such  loans,  debts,  or  securities, 
or  to  impose  different  terms  or 
conditions  for  such  purchases,  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(b]  Unlawful  conduct  under  this 
section  includes,  but  is  not  limited  to: 

(1]  Purchasing  loans  or  other  debts  or 
securities  which  relate  to,  or  which  are 
secured  by  dwellings  in  certain 
communities  or  neighborhoods  but  not 
in  others  because  of  the  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  of  person  in  such 
neighborhoods  or  communities. 

(2)  Pooling  or  packaging  loans  or  other 
debts  or  securities  which  relate  to,  or 
which  are  seciired  by  dwellings 
differently  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(3)  Imposing  or  using  different  terms 
or  conditions  on  the  marketing  or  sale  of 
securities  issued  on  the  basis  of  loans  or 
other  debts  or  securities  which  relate  to, 
or  which  are  secured  by  dwellings 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

9  100.130    Discrimination  In  tlte  terms  and 
conditions  for  malting  available  loans  or 
ottier  financial  assistance. 

(a)  It  shall  be  unlawful  for  any  person 
or  entity  engaged  in  the  making  of  loans 
or  in  the  provision  of  other  financial 
assistance  relating  to  the  purchase, 
construction,  improvement  repair  or 
maintenance  of  dwellings  or  which  are 
secured  by  residential  real  estate  to 
impose  different  terms  or  conditions  for 
the  availability  of  such  loans  or  other 
financial  assistance  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(b]  Unlawful  conduct  under  this 
section  includes,  but  is  not  limited  to: 

(1)  Using  different  qualification 
requirements,  processing  procedures,  or 
evaluation  standards  in  accepting 
applications  or  in  approving  loans  and 
other  financial  assistance  for  dwellings 
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or  which  are  secured  by  dwellings 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(2)  Using  different  policies,  practices 
or  procedures  in  evaluating  or  in 
detennining  creditworthiness  of  any 
person  in  connection  with  the  provision 
of  any  loan  or  other  financial  assistance 
for  a  dwelling  or  for  any  loan  or  other 
financial  assistance  which  is  secured  by 
residential  real  estate  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(3)  Detennining  the  type  of  loan  or 
other  financial  assistance  to  be  provided 
with  respect  to  dwelling  or  fixing  the 
amount,  interest  rate,  duration  or  other 
terms  for  a  loan  or  other  financial 
assistance  for  a  dwelling  or  which  is 
secured  by  residential  real  estate 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(4]  Failing  to  make  available  the  same 
information  or  the  same  types  of  loans 
or  other  financial  assistance  which  are 
for  a  dwelling  or  which  are,  or  would  be. 
secured  by  dwellings  because  of  the 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  of  the 
present  or  the  prospective  residents  or 
occupants  of  dwellings  in  the  area  of  the 
dwelling  for  which  such  loan  or  other 
financial  assistance  is  sought  or  in  the 
area  in  which  a  dwelling,  which  is 
provided  for  security,  is  located. 

§  10ai35    Unlawful  practlc«s  in  the  selling, 
brokertng,  or  appraising  of  residential  real 
property. 

(a)  It  shall  be  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  the  selling,  brokering  or 
appraising  of  residential  real  property  to 
discriminate  against  any  person  in 
making  available  such  services,  or  in  the 
terms  or  conditions  of  the  availability  of 
such  services  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(b)  For  the  purposes  of  this  section, 
the  term  appraisal  means  an  estimate  or 
opinion  of  the  value  of  a  specified 
residential  real  property  made  in  a 
commercial  context  in  cormection  with 
the  sale,  rental,  financing  or  refinancing 
of  a  dwelling  or  in  cormection  with  any 
activity  that  otherwise  affects  the 
availability  of  a  residential  real  estate- 
related  transaction,  whether  the 
appraisal  is  oral  or  written,  or 
transmitted  formally  or  informally.  The 
appraisal  includes  all  written  comments 
and  other  documents  submitted  as 
support  for  the  estimate  or  opinion  of 
value. 

(c)  Nothing  in  this  section  prohibits  a 
person  engaged  in  the  business  of 


making  or  furnishing  appraisals  of 
residential  real  property  from  taking  into 
consideration  factors  other  than  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(d)  Practices  which  are  unlawfid 
under  this  section  include,  but  are  not 
hmited  to: 

(1)  Taking  into  consideration  any 
factor  in  connection  with  the  selling, 
brokering  or  appraising  of  residential 
real  property  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(2)  Imposing  different  standards  or 
procedures  in  the  selling  or  brokering  of 
dwellings  or  in  conducting  an  appraisal 
of  residential  real  property  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(3)  Instructing  or  encouraging  any 
person,  either  by  statement  or  conduct, 
or  imposing  standards  requiring  any 
person,  to  consider  any  factor  which 
relates  to  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  in  the  selling  or  brokering  of 
residential  real-estate  transactions  or  in 
making  an  appraisal  of  residential  real 
property. 

(4)  Using  an  appraisal  of  residential 
real  property  in  connection  with  the 
sale,  rental,  or  financing  of  any  dwelling 
where  the  person  knows  or  reasonably 
should  know  that  the  appraisal  takes 
into  consideration  a  factor  or  factors 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin,  or  using  any  information 
contained  in  an  appraisal  report  with 
respect  to  an  appraisal  which  relates  to 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

Subpart  D — Prohibitions  Against 
Discrimination  Because  of  Handicap 

9  10a200    Purpose. 

The  purpose  of  tliis  subpart  is  to 
effectuate  sections  (6](a]  and  (b)  and  15 
of  the  Fair  Housing  Amendments  Act  of 
1988. 

9  100.201    Definitions. 

As  used  in  this  subpaiC 

"Accessible",  when  used  with  respect 
to  the  public  and  common  use  areas  of  a 
building  containing  covered  multifamily 
dwellings,  means  that  the  public  or 
common  use  areas  of  the  building  can  be 
approached,  entered,  and  used  by 
individuals  with  physical  handicaps. 
The  phrase  "readily  accessible  to  and 
usable  by"  is  synonymous  with 
accessible.  A  public  or  common  use  area 
that  complies  with  the  appropriate 
requirements  of  ANSI  A117.1  or  another 
standard  that  affords  handicapped 
persons  access  essentially  equivalent  to 


or  greater  than  that  required  by  ANSI 
A117.1  is  "accessible"  within  the 
meaning  of  this  paragraph. 

"Accessible  route"  means  a 
continuous  unobstructed  path 
connecting  accessible  elements  and 
spaces  in  a  building  or  within  a  site  that 
can  be  negotiated  by  a  person  with  a 
severe  disability  using  a  wheelchair  and 
that  is  also  safe  for  and  usable  by 
people  with  other  disabilities.  Interior 
accessible  routes  may  include  corridors, 
floors,  ramps,  elevators  and  lifts. 
Exterior  accessible  routes  may  include 
parking  access  aisles,  curb  ramps, 
walks,  ramps  and  lifts.  A  route  that 
complies  with  the  appropriate 
requirements  of  ANSI  A117.1  is  an 
"accessible  route". 

"ANSI  A117.1"  means  the  American 
National  Standard  for  buildings  and 
facilities  providing  accessibility  and 
usabihty  for  physically  handicapped 
people.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies 
may  be  obtained  from  American 
National  Standards  Institute,  Inc.,  1430 
Broadw&y,  New  York,  New  York  10018. 
Copies  may  be  inspected  at  the 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  10276,  Washington,  DC,  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street,  NW.,  Room  8401,  Washington, 
DC. 

"Building"  means  a  structure,  facility 
or  the  portion  thereof  that  contains  or 
serves  one  or  more  dwelling  units. 

"Building  entrance  on  an  accessible 
route"  means  an  accessible  entrance  to 
a  building  that  is  connected  by  an 
accessible  route  within  the  boundary  of 
the  site  to  public  transportation  stops,  to 
accessible  parking  and  passenger 
loading  zones,  and  to  public  streets  or 
sidewalks,  if  available.  A  building 
entrance  that  complies  with  ANSI 
A117.1  complies  with  the  requirements 
of  this  paragraph. 

"Common  use  areas"  means  rooms, 
spaces  or  elements  inside  or  outside  of  a 
building  that  are  made  advailable  for 
the  use  of  residents  of  a  building  or  the 
guests  thereof.  These  areas  include 
hallways,  lounges,  lobbies,  laundry 
rooms,  refuse  rooms  and  passageways 
among  and  between  buildings. 

"Controlled  substance"  means  any 
drug  or  other  substance,  or  immediate 
precursor  included  in  the  definition  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802). 

"Covered  multifamily  dwellings" 
means  buildings  consisting  of  4  or  more 
dwelling  units  if  such  buildings  have  one 
or  more  elevators:  and  ground  floor 
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dwelling  units  in  other  buildings 
consisting  of  4  or  more  dwelling  units. 

"Dwelling  unit"  means  any  building, 
structure  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  person 
or  family.  Examples  of  dwelling  units 
include  single  family  detached  houses, 
townhouses.  apartments,  and 
condominiums. 

"Entrjpnce"  means  any  access  point  to 
a  building  used  by  residents  for  the 
purpose  of  entering. 

"Exterior"  means  all  areas  of  the 
premises  outside  of  an  individual 
dwelling  unit. 

"First  occupancy"  means  a  building 
that  has  never  before  been  used  for  any 
purpose. 

"Ground  Hoor"  means  a  fioor  of  a 
building  with  a  building  entrance  on  an 
accessible  route.  A  building  may  have 
more  than  one  ground  floor. 

"Handicap"  means,  with  respect  to  a 
person,  a  physical  or  mental  impairment 
which  substantially  limits  one  or  more 
major  life  activities;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment.  This  term  does  not 
include  current,  illegal  use  of  or 
addiction  to  a  controlled  substance.  For 
purposes  of  this  part,  an  individual  shall 
not  be  considered  to  have  a  handicap 
solely  because  that  individual  is  a 
transvestite.  As  used  in  this  definition: 

(a)  "Phyiscal  or  mental  impairment" 
includes: 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascidan 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to.  such  diseases  and  conditions 
as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy, 
autism,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction  (other  than 
addiction  caused  by  current,  illegal  use 
of  a  controlled  substance)  and 
alcoholism. 

(b)  "Major  life  activities"  means 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 


(c)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(d)  "Is  regarded  as  having  an 
impairment"  means:  ^ 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  another  person  as 
constituting  such  a  limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities  only  as  a 
result  of  the  attitudes  of  others  toward 
such  impairment;  or 

(3)  Has  none  of  the  impairments 
defined  in  paragraph  (a)  of  this 
definition  but  is  treated  by  another 
person  as  having  such  an  impainnenL 

"Interior"  means  the  spaces,  parts, 
components  or  elements  of  an  individual 
dwelling  unit. 

"Modification"  means  any  change  to 
the  public  or  conunon  use  areas  of  a 
building  or  any  change  to  a  dwelling 
unit. 

"Premises"  means  the  interior  or 
exterior  spaces,  parts,  components  or 
elements  of  a  building,  including 
individual  dwelling  units  and  the  public 
and  common  use  areas  of  a  building. 

"Public  use  areas"  means  rooms  or 
spaces  of  a  building  that  are  made 
available  to  the  general  public.  Public 
use  may  be  provided  at  a  building  that  is 
privately  or  publicly  owned. 

"Site"  means  a  parcel  of  land 
bounded  by  a  property  line  or  a 
designated  portion  of  a  public  right  of 
way. 

9  100.202    General  prohlt>itions  against 
discrimination  because  of  handicap. 

(a)  It  shall  be  unlawful  to  discriminate 
in  the  sale  or  rental,  or  to  otherwise 
make  unavailable  or  deny,  a  dwelling  to 
any  buyer  or  renter  because  of  a 
handicap  of —  j 

(1)  That  buyer  or  renter; 

(2)  A  person  residing  in  or  intending  to 
reside  in  that  dwelling  after  it  is  so  sold, 
rented,  or  made  available;  or 

(3)  Any  person  associated  with  that 
person. 

[b)  It  shall  be  imlawful  to  discriminate 
against  any  person  in  the  terms, 
conditions,  or  privileges  of  the  sale  or 
rental  of  a  dwelling,  or  in  the  provision 
of  services  or  facilities  in  connection 
with  such  dwelling,  because  of  a 
handicap  of — 

(1)  That  buyer  or  renter;        *        ' 

(2)  A  person  residing  in  or  intending  to 
reside  in  that  dwelling  after  it  is  so  sold, 
rented,  or  made  available;  or 


(3)  Any  person  associated  with  that 
person. 

(c)  It  shall  be  unlawful  to  make  an 
inquiry  to  determine  whether  an 
applicant  for  a  dwelling,  a  person 
intending  to  reside  in  that  dweUing  after 
it  is  so  sold,  rented  or  made  available,  or 
any  person  associated  with  that  person, 
has  a  handicap  or  to  make  inquiry  as  to 
the  nature  or  severity  of  a  handicap  of 
such  a  person.  However,  this  paragraph 
does  not  prohibit  the  following  inquiries, 
provided  these  inquiries  are  made  of  all        [^ 
applicants,  whether  or  not  they  have  I 
handicaps: 

(1)  Inquiry  into  an  applicant's  ability 
to  meet  the  requirements  of  ownership 
or  tenancy; 

(2)  Inquiry  to  determine  whether  an 
applicant  is  qualified  for  a  dwelling 
available  only  to  persons  with 
handicaps  or  to  persons  with  a 
particular  type  of  handicap; 

(3)  Inquiry  to  determine  whether  an 
applicant  for  a  dwelling  is  qualified  for  a 
priority  available  to  persons  with 
handicaps  or  to  persons  with  a 
particular  type  of  handicap; 

(4)  Inquiring  whether  an  applicant  for 
a  dwelling  is  a  current  illegal  abuser  or 
addict  of  a  controlled  substance; 

(5)  Inquiring  whether  an  applicant  has 
been  convicted  of  the  illegal 
manufacture  or  distribution  of  a 
controlled  substance. 

(d)  Nothing  in  this  subpart  requires 
that  a  dwelling  be  made  available  to  an 
individual  whose  tenancy  would 
constitute  a  direct  threat  to  the  health  or 
safety  of  other  individuals  or  whose 
tenancy  would  result  in  substantial 
physical  damage  to  the  property  of 
others. 

9  100.203    Reasonable  modifications  of 
existing  premises. 

(a)  It  shall  be  unlawful  for  any  person 
to  refuse  to  permit,  at  the  expense  of  a 
handicapped  person,  reasonable 
modifications  of  existing  premises, 
occupied  or  to  be  occupied  by  a 
handicapped  person,  if  the  proposed 
modifications  may  be  necessary  to 
afford  the  handicapped  person  full 
enjoyment  of  the  premises  of  a  dwelling. 
In  the  case  of  a  rental,  the  landlord  may, 
where  it  is  reasonable  to  do  so, 
condition  permission  for  a  modification 
on  the  renter  agreeing  to  restore  the 
interior  of  the  premises  to  the  condition 
that  existed  before  the  modification, 
reasonable  wear  and  tear  excepted.  The 
landlord  may  not,  however,  increase  for 
handicapped  persons  any  customarily 
required  security  deposit  for  this 
purpose. 
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(b)  The  application  of  paragraph  (a) 
may  be  illustrated  by  the  following 
examples: 

Exoinple  (1):  A  tenant  with  a  handicap  asks 
his  or  her  landlord  for  permission  to  install 
grab  bars  in  the  bathroom  at  his  or  her  own 
expense.  It  is  necessary  to  reinforce  the  walls 
with  blocking  between  studs  in  order  to  afRx 
the  grab  bars.  It  is  unlawful  for  the  landlord 
to  refuse  to  permit  the  tenant,  at  the  tenant's 
own  expense,  from  making  the  modifications 
necessary  to  add  the  grab  bars.  However,  the 
landlord  may  condition  permission  for  the 
modiHcation  on  the  tenant  agreeing  to  restore 
the  bathroom  to  the  condition  that  existed 
before  the  modification,  reasonable  wear  or 
tear  excepted.  It  would  be  reasonable  for  the 
landlord  to  require  the  tenant  to  remove  the 
grab  bars  at  the  end  of  the  tenancy.  The 
landlord  may  also  reasonably  require  that  the 
wall  to  which  the  grab  bars  are  to  be 
attached  be  repaired  and  restored  to  its 
original  condition,  reasonable  wear  and  tear 
excepted.  However,  it  would  be  unreasonable 
for  the  landlord  to  require  the  tenant  to 
remove  the  blocking,  since  the  reinforced 
walls  will  not  undermine  the  integrity  of  the 
wall  or  otherwise  interfere  in  any  way  with 
the  landlord's  or  the  next  tenant's  use  and 
enjoyment  of  the  premises  and  may  be 
needed  by  some  future  tenant. 

Example  (2):  An  applicant  for  rental 
housing  has  a  child  who  uses  a  wheelchair. 
The  bathroom  door  in  the  dwelling  unit  is  too 
narrow  to  permit  the  wheelchair  to  pass.  The 
applicant  asks  the  landlord  for  permission  to 
widen  the  doorway  at  the  applicant's  own 
expense.  It  is  unlawful  for  the  landlord  to 
rehise  to  permit  the  applicant  to  make  the 
modification.  Further,  ihe  landlord  may  not, 
in  usual  circumstances,  condition  permission 
for  the  modification  on  the  apphcant  paying 
for  the  doorway  to  be  narrowed  at  the  end  of 
the  lease  because  a  wider  doorway  will  not 
Interfere  with  the  landlord's  or  the  next 
tenant's  use  and  enjoyment  of  the  premises. 

§  100.204    ReasonabI*  accommodations. 

(a)  It  is  unlawful  for  any  person  to 
refuse  to  make  reasonable 
accommodations  in  rules,  policies, 
practices,  or  services,  when  such 
accomnaodations  may  be  necessary  to 
afford  a  handicapped  person  equal 
opportunity  to  use  and  enjoy  a  dwelling 
unit,  including  public  and  common  use 
areas. 

(b]  The  application  of  this  section  may 
be  illustrated  by  the  following  examples: 

Example  (1):  A  blind  applicant  for  rental 
housing  wants  to  live  in  a  dwelling  unit  with 
a  seeing  eye  dog.  The  building  has  a  "no 
pets"  policy.  It  is  a  violation  of  S  100.204  for 
the  owner  or  manager  of  the  apartment 
complex  to  refuse  to  permit  the  applicant  to 
live  in  the  apartment  with  a  seeing  eye  dog 
because,  without  the  seeing  eye  dog,  the 
blind  person  will  not  have  an  equal 
opportimity  to  use  and  enjoy  a  dwelling. 

Example  (2):  Progress  Gardens  is  a  300  unit 
apartment  complex  with  450  psu'king  spaces 
which  are  available  to  tenants  and  guests  of 
Progress  Gardens  on  a  "first  come  first 
served"  basis.  ]ohn  appUes  for  housing  in 


Progress  Gardens.  John  is  mobility  impaired 
and  is  unable  to  walk  more  than  a  short 
distance  and  therefore  requests  that  a 
parking  space  near  his  imit  be  reserved  for 
him  so  he  will  not  have  to  walk  very  far  to 
get  to  his  apartment.  It  is  a  violation  of 
$100,204  for  the  owner  or  manager  of 
Progress  Gardens  to  refuse  to  make  this 
accommodation.  Without  a  reserved  space, 
John  might  be  unable  to  hve  in  Progress 
Gardens  at  all  or,  when  he  has  to  park  in  a 
space  far  from  his  unit,  might  have  great 
difficulty  getting  from  his  car  to  his  apartment 
tmit.  The  accommodation  therefore  is 
necessary  to  afford  John  an  equal  opportunity 
to  use  and  enjoy  a  dwelling.  The 
accommodation  is  reasonable  because  it  is 
feasible  and  practical  under  the 
circumstances. 

S  100.205    Design  and  construction 
requirements. 

(a)  Covered  multifamily  dwellings  for 
first  occupancy  after  March  13, 1991 
shall  be  designed  and  constructed  to 
have  at  least  one  building  entrance  on 
an  accessible  route  unless  it  is 
impractical  to  do  so  because  of  the 
terrain  or  unusual  characteristics  of  the 
site.  The  burden  of  establishing 
impracticality  because  of  terrain  or 
unusual  site  characteristics  is  on  the 
person  or  persons  who  designed  or 
constructed  the  housing  facility. 

(b)  The  application  of  paragraph  (a) 
may  be  illustrated  by  the  following 
examples: 

Example  (1):  A  real  estate  developer  plans 
to  construct  six  town  houses  on  a  site  with  a 
hilly  terrain.  Because  of  the  terrain,  it  will  be 
necessary  to  climb  a  long  and  steep  stairway 
in  order  to  enter  each  townhouse.  Since  there 
is  no  practical  way  to  provide  an  accessible 
route  to  any  of  the  town  houses,  one  need  not 
be  provided. 

Example  (2):  A  real  estate  developer  plans 
to  construct  a  building  consisting  of  10  units 
of  multifamily  housing  on  a  waterfront  site 
that  floods  frequently.  Because  of  this 
unusual  characteristic  of  the  site,  the  builder 
plans  to  construct  the  building  on  stilts.  It  is 
customary  for  housing  in  the  geographic  area 
where  the  site  is  located  to  be  built  on  stilts. 
The  housing  may  lawfully  be  constructed  on 
the  proposed  site  on  stilts  even  though  this 
means  that  there  will  be  no  practical  way  to 
provide  an  accessible  route  to  the  building 
entrance. 

Example  (3):  A  real  estate  developer  plans 
to  construct  a  multifamily  housing  facility  on 
a  particular  site.  The  developer  would  like 
the  faciUty  to  be  built  on  the  site  to  contain 
as  many  units  as  possible.  Because  of  the 
configuration  and  terrain  of  the  site,  it  is 
possible  to  construct  a  building  with  105  units 
on  the  site  provided  the  site  does  not  have  an 
accessible  route  leading  to  the  building 
entrance.  It  is  also  possible  to  construct  a 
building  on  the  site  with  an  accessible  route 
leading  to  the  building  entrance.  However, 
such  a  building  would  have  no  more  than  100 
dwelling  units.  The  building  to  be  constructed 
on  the  site  must  have  a  building  entrance  on 
an  accessible  route  because  it  is  not 


impractical  to  provide  such  an  entrance 
because  of  the  terrain  or  unusual 
characteristics  of  the  site. 

(c)  All  covered  multifamily  dwellings 
for  first  occupancy  after  March  13, 1991 
with  a  building  entrance  on  an 
accessible  route  shall  be  designed  and 
constructed  in  such  a  manner  that — 

(1)  The  public  and  common  use  areas 
are  readily  accessible  to  and  usable  by 
handicapped  persons; 

(2)  All  the  doors  designed  to  allow 
passage  into  and  within  all  premises  are 
sufficiently  wide  to  allow  passage  by 
handicapped  persons  in  wheelchairs; 
and 

(3)  All  premises  within  covered 
multifamily  dwelling  units  contain  the 
following  features  of  adaptable  design: 

(i)  An  accessible  route  into  and 
through  the  covered  dwelling  unit; 

(ii)  Light  switches,  electrical  outlets, 
thermostats,  and  other  environmental 
controls  in  accessible  locations: 

(iii]  Reinforcements  in  bathroom  walls 
to  allow  later  installation  of  grab  bars 
around  the  toilet,  tub,  shower,  stall  and 
shower  seat,  where  such  facilities  are 
provided;  and 

(iv]  Usable  kitchens  and  bathrooms 
such  that  an  individual  in  a  wheelchair 
can  maneuver  about  the  space. 

(d)  The  application  of  paragraph  (c) 
may  be  illustrated  by  the  following 
examples: 

Example  (1):  A  developer  plans  to 
construct  a  100  unit  condominium  apartment 
building  with  one  elevator.  In  accordance 
with  paragraph  (a),  the  building  has  at  least 
one  accessible  route  leading  to  an  accessible 
entrance.  All  100  units  are  covered 
multifamily  dwelling  units  and  they  all  must 
be  designed  and  constructed  so  that  they 
comply  with  the  accessibility  requirements  of 
paragraph  (c). 

Example  (2):  A  developer  plans  to 
construct  30  garden  apartments  in  a  three 
story  building.  The  building  will  not  have  an 
elevator.  The  building  will  have  one 
accessible  entrance  which  will  be  on  the  first 
floor.  Since  the  building  does  not  have  an 
elevator,  only  the  "ground  floor"  units  are 
covered  multifamily  units.  The  "ground  floor" 
is  the  first  floor  because  that  is  the  floor  that 
has  an  accessible  entrance.  All  of  the 
dwelUng  units  on  the  first  floor  must  meet  the 
accessibility  requirements  of  paragraph  (c] 
and  must  have  access  to  at  least  one  cf  each 
type  of  public  or  common  use  area  available 
for  residents  in  the  building. 

(e)  Compliance  with  the  appropriate 
requirements  of  ANSI  A117.1  suffices  to 
satisfy  the  requirements  of  paragraph 
(c)(3). 

(f)  Compliance  with  a  duly  enacted 
law  of  a  State  or  unit  of  general  local 
government  that  includes  the 
requirements  of  paragraphs  (a)  and  (c) 
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satisfies  the  requirements  of  paragraphs 
(a)  and  (c). 

{g)(l)  It  is  the  policy  of  HUD  to 
encourage  States  and  units  of  general 
local  government  to  include,  in  their 
existing  procedures  for  the  review  and 
approval  of  newly  constructed  covered 
multifamily  dwellings,  determinations  as 
to  whether  the  design  and  construction 
of  such  dwellings  are  consistent  with 
paragraphs  (a)  and  (c). 

(2)  A  State  or  unit  of  general  local 
government  may  review  and  approve 
newly  constructed  multifamily  dwellings 
for  the  purpose  of  making 
determinations  as  to  whether  the 
requirements  of  paragraphs  (a)  and  (c) 
are  met. 

(h)  Determinations  of  compliance  or 
noncompliance  by  a  State  or  a  unit  of 
general  local  government  under 
paragraph  (f)  or  (g)  are  not  conclusive  in 
enforcement  proceedings  under  the  Fair 
Housing  Amendments  Act. 

(i)  This  subpart  does  not  invalidate  or 
limit  any  law  of  a  State  or  political 
subdivision  of  a  State  that  requires 
dwellings  to  be  designed  and 
constructed  in  a  manner  that  affords 
handicapped  persons  greater  access 
than  is  required  by  this  subpart 

Subpart  E— Housing  for  Older  Persons 

S  100.300    Purposa. 

The  purpose  of  this  subpart  is  to 
effectuate  the  exemption  in  the  Fair 
Housing  Amendments  Act  of  1988  that 
relates  to  housing  for  older  persons. 

9 100.301  Exemptioa 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  for  older  persons  if  it  meets  the 
conditions  in  §§  100.302. 100.303  or 
100.304. 

(b)  Nothing  in  this  part  limits  the 
applicability  of  any  reasonable  local. 
State,  or  Federal  restrictions  regarding 
the  maximum  number  of  occupants 
permitted  to  occupy  a  dwelling. 

9100.302  State  and  taderal  sMerty 
housing  programs. 

The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  provided  under  any  Federal  or 
State  program  that  the  Secretary 
determines  is  specifically  designed  and 
operated  to  assist  elderly  persons,  as 
defined  in  the  State  or  Federal  program. 

9100.303  62  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  for,  and  solely 
occupied  by,  persons  62  years  of  age  or 
older.  Housing  satisfies  die 
requirements  of  this  section  even 
though: 


(1)  There  are  persons  residing  in  such 
housing  on  September  13. 1988  who  are 
under  62  years  of  age,  provided  that  all 
new  occupants  are  persons  62  years  of 
age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  such  units  are  reserved  for 
occupancy  by  persons  62  years  of  age  or 
over. 

(b)  The  following  examples  illustrate 
the  appUcation  of  paragraph  (a): 

Example  (1):  John  and  Mary  apply  for 
housing  at  the  Vista  Heights  apartment 
complex  which  is  an  elderly  housing  complex 
operated  for  persons  62  years  of  age  or  older. 
John  is  62  years  of  age.  Mary  is  59  years  of 
age.  If  Vista  Heights  wishes  to  retain  its  "62 
or  over"  exemption  it  must  refuse  to  rent  to 
)ohn  and  Mary  because  Mary  is  under  62 
years  of  age.  However,  if  Vista  Heights  does 
rent  to  John  and  Mary,  it  might  qualify  for  the 
"55  or  over"  exemption  in  i  100.304. 

Example  (2):  The  Blueberry  Hill  retirement 
community  has  100  dwelling  units.  On 
September  13, 1988, 15  units  were  vacant  and 
35  units  were  occupied  with  at  least  one 
person  who  is  under  62  years  of  age.  The 
remaining  SO  units  were  occupied  by  persons 
who  were  all  62  years  of  age  or  older. 
Blueberry  Hill  can  qualify  for  the  "62  or  over" 
exemption  as  long  as  all  units  that  were 
newly  occupied  after  September  13, 1988 
were  occupied  by  persons  who  were  62  years 
of  age  or  older.  'The  people  under  62  in  the  35 
units  previously  described  need  not  be 
required  to  leave  for  Blueberry  Hill  to  quaUfy 
for  the  "62  or  over"  exemption. 

9100.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  shall  not  apply  to  housing 
intended  and  operated  for  occupancy  by 
at  least  one  person  55  years  of  age  or 
older  per  unit  Provided  that  the  bousing 
satisfies  the  requirements  of 
9  100.304(b)(1)  or  (b)(2)  and  the 
requirements  of  9  100.304(c). 

(b)(1)  The  housing  faciUty  has 
significant  facilities  and  services 
specifically  designed  to  meet  the 
physical  and  social  needs  of  older 
persons.  "Significant  facilities  and 
services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons"  include  an  accessible  physical 
environment  congregate  dining 
facilities,  social  and  recreational 
programs,  emergency  and  preventive 
health  care  or  programs,  continuing 
education.  welJFare,  information  and 
counseling,  recreational,  homemaker, 
outside  maintenance  and  referral 
services,  transportation  to  facilitate 
access  to  social  services,  and  services 
designed  to  encourage  and  assist 
residents  to  use  the  services  and         ~^ 
facilities  available  to  them  (the  housing 
facility  need  not  have  all  of  these 
features  to  qualify  for  the  exemption 
imder  this  subparagraph);  or 


(2)  It  is  not  practicable  to  provide 
significant  facilities  and  services 
designed  to  meet  the  physical  and  social 
needs  of  older  persons  and  the  housing 
facility  is  necessary  to  provide 
important  housing  opportunities  for 
older  persons.  The  following  factors, 
among  others,  are  relevant  in 
determining  whether  a  housing  facility 
satisfies  the  requirements  of  paragraph 
(b)(2}- 

(i)  Whether  the  owner  or  manager  of 
the  housing  facility  has  endeavored  to 
provide  significant  facilities  and 
services  designed  to  meet  the  physical 
and  social  needs  of  older  persons. 

(ii)  The  cost  of  providing  such 
services,  including  the  availability  of 
such  services  at  little  or  no  cost  to  the 
owners  or  managers  of  the  facility. 

(iii)  The  amount  of  rent  charged,  If  the 
dwellings  are  rented.  The  price  of  the 
dwellings,  if  they  are  offered  for  sale. 

(iv)  The  income  range  of  the  residents 
of  the  housing  facility. 

(v)  The  demand  for  housing  for  older 
persons  in  the  relevant  geographic  area. 

(vi)  The  range  of  housing  choices  for 
older  persons  within  the  relevant 
geographic  area. 

(vii)  The  availability  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area. 

(viii)  The  vacancy  rate  of  the  bousing 
facility. 

(c)(1)  At  least  80%  of  the  units  in  the 
housing  facility  are  occupied  by  at  least 
one  person  55  years  of  age  or  older  per 
unit  except  that  a  newly  constructed 
housing  facility  for  first  occupancy  after 
March  12, 1989  need  not  comply  writh 
this  paragraph  (c)(1)  until  25%  of  the 
imits  in  the  facility  are  occupied:  and 

(2)  The  owner  or  manager  of  a  housing 
facihty  publishes  and  adheres  to 
policies  and  procedures  which 
demonstrate  an  intent  by  the  owner  or 
manager  to  provide  housing  for  persons 
55  years  of  age  or  older.  The  following 
factors,  among  others,  are  relevant  in 
determining  whether  the  owner  or 
manager  of  a  housing  facility  has 
comphed  with  the  requirements  of 
paragraph  (c)(2): 

(i)  The  manner  in  which  the  housing 
facility  is  described  to  prospective 
residents. 

(ii)  The  nature  of  any  advertising 
designed  to  attract  prospective 
residents. 

(iii)  Age  verification  procedures. 

(iv)  Lease  provisions. 

(v)  Written  rules  and  regulations. 

(vi)  Actual  practices  of  the  owner  or 
manager  in  enforcing  relevant  lease 
provisions  and  relevant  rules  or 
regulations. 
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(d]  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13. 1988.  under  80% 
of  the  occupied  units  in  the  housing 
facihty  are  occupied  by  at  least  one 
person  55  years  of  age  or  older  per  unit, 
provided  that  at  least  80%  of  the  imits 
that  are  occupied  by  new  occupants 
after  September  13. 1988  are  occupied  by 
at  least  one  person  55  years  of  age  or 
older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80%  of  such  units 
are  reserved  for  occupancy  by  at  least 
one  person  55  years  of  age  or  over. 

(e)  The  application  of  this  section  may 
be  illustrated  by  the  following  examples: 

Example  1:  A.  John  and  Mary  apply  for 
housing  at  the  Valley  Heights  apartment 
complex  which  is  a  100  unit  housing  complex 
that  is  operated  for  persons  55  years  of  age  or 
older  in  accordance  with  all  the  requirements 
of  this  section.  ]ohn  is  56  years  of  age.  Mary 
is  50  years  of  age.  Eighty  (80)  units  are 
occupied  by  at  least  one  person  who  is  55 
years  of  age  or  older.  Eighteen  (18)  units  are 
occupied  exclusively  by  persons  who  are 
under  55  years  of  age.  These  18  units  were  all 
occupied  by  new  occupants  after  September 
13, 1988.  Two  (2)  units  are  vacant.  At  the  time 
John  and  Mary  apply  for  housing,  Valley 
Heights  qualifies  for  the  "55  or  over" 
exemption  because  82%  of  the  occupied  units 
(80/98)  at  Valley  Heights  are  occupied  by  at 
least  one  person  55  years  old  or  older.  If  John 
and  Mary  are  accepted  for  occupancy,  then 
81  out  of  the  99  occupied  units  (82%)  will  be 
occupied  by  at  least  one  person  who  is  55 
years  of  age  or  older  and  Valley  Heights  will 
continue  to  qualify  for  the  "55  or  over" 
exemption.  If  John  and  Mary  had  both  been 
under  55  years  old,  they  still  could  have 
occupied  a  unit  without  Valley  Heights  losing 
its  exemption  because,  in  that  case,  80  out  of 
99  occupied  units  (81%)  would  have  been 
occupied  by  at  least  one  person  55  years  of 
age  or  older. 

B.  If  only  78  out  of  the  98  occupied  units 
had  been  occupied  by  at  least  one  person  55 
years  of  age  or  older.  Valley  Heights  would 
still  qualify  for  the  exemption,  but  could  not 
rent  to  John  or  Mary  if  they  were  both  under 
55  without  losing  the  exemption. 

Example  2:  Green  Meadow  is  a  1,000  unit 
retirement  community  that  provides 
significant  facilities  and  services  specifically 
designed  to  meet  the  physical  or  social  needs 
of  older  persons.  On  September  13, 1988, 
Green  Meadow  published  and  thereafter 
adhered  to  policies  and  procedures 
demonstrating  an  intent  to  provide  huusing 
for  persons  55  years  of  age  or  older.  On 
September  13, 1988, 100  units  were  vacant 
and  300  units  were  occupied  only  by  people 
who  were  under  55  years  old.  Consequently, 
on  September  13, 1988.  67%  of  the  Green 
Meadow's  occupied  units  (600  out  of  900) 
were  occupied  by  at  least  one  person  55 
years  of  age  or  older.  Under  paragraph  (d)(1). 
Green  Meadow  qualifies  for  the  "55  or  over" 
exemption  even  though,  on  September  13, 
1988.  under  80%  of  the  occupied  units  in  the 
housing  facility  were  occupied  by  at  least  one 
person  55  years  of  age  or  older  per  unit. 


provided  that  at  least  80%  of  the  units  that 
were  occupied  by  new  occupants  after 
September  13, 1988  are  occupied  by  at  least 
one  person  55  years  of  age  or  older.  Under 
paragraph  (d).  Green  Meadow  qualiHes  for 
the  "55  or  over"  exemption,  even  though  it 
has  unoccupied  units,  provided  that  at  least 
80%  of  its  unoccupied  units  are  reserved  for 
occupancy  by  at  least  one  person  55  years  of 
age  or  over. 

Example  3:  Waterfront  Gardens  is  a  200 
unit  housing  facility  constructed  after  March 
12. 1989.  The  owner-and  manager  of 
Waterfront  Gardens  intends  to  operate  the 
new  facility  in  accordance  with  the 
requirements  of  this  section.  Waterfront 
Gardens  need  not  comply  with  the 
requirement  in  paragraph  (c)(1)  that  at  least 
80%  of  the  occupied  units  be  occupied  by  at 
least  one  person  55  years  of  age  or  older  per 
unit  untiJ  50  units  (25%)  are  occupied.  When 
the  50th  unit  is  occupied,  then  80%  of  the  50 
occupied  units  [i.e.,  40  units)  must  be 
occupied  by  at  least  one  person  who  is  55 
years  of  age  or  older  for  Waterfront  Gardens 
to  qualify  for  the  "55  or  over"  exemption. 

Subpart  F— Interference,  Coercion,  or 
Intimidation 

§  100.400.    Prohibited  Interference, 
coercion  or  Intimidation. 

(a)  This  subpart  provides  the 
Department's  interpretation  of  the 
conduct  that  is  tmlawful  housing 
discrimination  under  section  818  of  the 
Fair  Housing  Act 

(b)  It  shall  be  unlawful  to  coerce, 
intimidate,  threaten,  or  interfere  with 
any  person  in  the  exercise  or  enjoyment 
of.  or  on  account  of  that  person  having 
exercised  or  enjoyed,  or  on  account  of 
that  person  having  aided  or  encouraged 
any  other  person  in  the  exercise  or 
enjoyment  of.  any  right  granted  or 
protected  by  this  part. 

(c)  Conduct  made  unlawful  under  this 
section  includes,  but  is  not  limited  to, 
the  following: 

(1)  Coercing  a  person,  either  orally,  in 
writing,  or  by  other  means  to  deny  or 
limit  the  benefits  provided  a  person  in 
connection  with  the  sale  or  rental  of  a 
dwelling  or  in  connection  with  a 
residential  real  estate-related 
transaction  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(2)  Threatening,  intimidating  or 
interfering  with  persons  in  their 
enjoyment  of  a  dwelling  because  of  the 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  of  such 
persons,  or  of  visitors  or  associates  of 
such  persons. 

(3)  Threatening  an  employee  or  agent 
with  dismissal  or  an  adverse 
employment  action  or  taking  such 
adverse  employment  action  for  any 
effort  to  assist  a  person  seeking  access 
to  the  sale  or  rental  of  a  dwelling  or 
seeking  access  to  any  residential  real 


estate-related  transaction,  because  of 
the  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  of  that 
person  or  of  any  person  associated  with 
that  person. 

(4]  Intimidating  or  threatening  any 
person  because  that  person  is  engaging 
in  activities  designed  to  make  other 
persons  aware  of,  or  to  encourage  such 
other  persons  to  exercise  rights  granted 
or  protected  by  this  part. 

(5)  Retaliating  against  any  person 
because  that  person  has  made  a 
complaint,  testified,  assisted,  or 
participated  in  any  maimer  in  a 
proceeding  under  the  Fair  Housing  Act. 

4.  Part  103  would  be  added  to  read  as 
follows: 

PART  103— FAIR  HOUSING- 
COMPLAINT  PROCESSING 

Subpart  A— Purpose  and  Definitions 

Sec. 

103.1  Purpose  and  applicability. 

103.5  Other  civil  rights  authorities. 

103.9  Defmitions. 

Subpart  B — Complaints 

103.10  Submission  of  information. 
103.15    Who  may  file  complaints. 
103.20    Persons  against  whom  complaints 

may  be  filed. 
103.25    Where  to  file  complaints. 
103.30    Form  and  content  of  complaints. 
103.40    Date  of  filing  of  complaint. 
103.42    Amendment  of  complaint. 
103.45    Service  of  notice  on  aggrieved 

person. 
103.50    Notification  of  respondent;  joinder  of 

additional  or  substitute  respondents. 
103.55    Answer  to  complaint. 

Subpart  C— Referral  of  Complaints  to  State 
and  Local  Agencies 

103.100    Notification  and  referral  to 

substantially  equivalent  State  or  local 
agencies. 

103.105    Cessation  .of  action  on  referred 
complaints. 

103.110    Reactivation  of  referred  complaints. 

103.115    Notification  upon  reactivation. 

Subpart  D — Investigation  Procedures 

103.200  Investigations. 

103.205  Systemic  processing. 

103.215  Conduct  of  investigation. 

103.220  Cooperation  of  Federal,  State  and 

local  agencies. 

103.225  Completion  of  the  investigation. 

103.230  Final  investigative  report. 

Subpart  E — Conciliation  Procedures 

103.300    Conciliation. 

103.310    Conciliation  agreement. 

103.315    Relief  sought  for  aggrieved  persons. 

103.320    Provisions  sought  for  the  public 

interest. 
103.325    Termination  of  conciliation  efforts. 
103.330    Prohibitions  and  requirements  with 

respect  to  disclosure  of  information 

obtained  during  concil>qtion. 


103  J3S    Review  of  complianoe  wldi 
conciliation  agreements. 


Subpart  T    Issuance  of  Cttarge 

103.400    Reasonable  cause  determination. 
103.405    Issuance  of  charge. 
103.410    Election  of  administrative 
proceeding  or  civil  action. 

Subpart  O—Ottiar  Action  by  tiM 


103.500    Prompt  judicial  action. 
103.510    Other  action  by  HUD. 

Authority:  Title  Vm,  Civil  Rights  Act  of 
1068.  42  U.S.C  3600-3620:  section  7(d), 
Department  of  HUD  Act.  42  U.S.C  3535(d). 

8ut>part  A— Purpose  and  Deflnlttona 

S  103.1    Purpose  and  applicability. 

(a)  This  part  contains  the  procedures 
established  by  the  Department  of 
Housing  and  Urban  Development  for  the 
investigation  and  conciliation  of 
complaints  under  section  810  of  the  Fair 
Housing  Act.  42  U.S.C.  3610,  as  amended 
by  the  Fair  Housing  Act  of  1988  [Pub.  L 
100^30,  approved  September  13, 1988). 

(b)(l]  This  part  apphes  to: 

(i)  Complaints  Rled  on  or  after  March 
12, 1989  that  involve  alleged 
discriminatory  housing  practices  that 
occur  on  or  after  March  12. 1989  or 
involve  alleged  discriminatory  practices 
that  occur  before  and  continue  on  or 
after  March  12, 1989;  and 

(ii)  Complaints  Hied  before  March  12, 
1989  that  involve  alleged  discriminatory 
housing  practices  that  occur  before  and 
continue  on  or  after  March  12, 1989, 
where  the  complainant  elects  under 
9  105,81  to  proceed  under  this  part. 

(2)  Part  104  governs  the  administrative 
proceedings  before  an  administrative 
law  judge  adjudicating  charges  issued 
tmder  S  103.405. 

(3]  Part  105  contains  the  procedures 
established  by  HUD  for  the 
investigation  and  conciliation  of 
complaints  filed  with  HUD  under 
section  810  of  the  Fair  Housing  Act,  as  it 
existed  prior  to  the  amendment  of  the 
Act  by  the  Fair  Housing  Amendments 
Act  of  1988. 

(c)  The  procedures  under  this  part  for 
the  investigation  and  concihation  of 
complaints  will  be  conducted  in 
accordance  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794). 

§  103.5    Other  dvii  righta  authorities. 

In  addition  to  the  Fair  Housing  Act, 
other  civil  rights  authorities  may  be 
applicable  in  a  particular  case.  Thus, 
where  a  person  charged  with  a 
discriminatory  housing  practice  in  a 
complaint  filed  under  section  810  of  the 
Fair  Housing  Act  is  also  prohibited  from 
engaging  in  similar  practices  under  Tide 
VI  of  the  Civil  Rights  Act  of  1964  (42 


U.S.C  2000d-2000d-«).  section  100  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C  5309).  Executive 
Order  No.  11063  of  November  2($19e2, 
on  Equal  Opportunity  in  Housing  (27  FR 
11527-30,  November  24, 1962),  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  or  other  applicable  law,  the 
person  may  also  be  subject  to  action  by 
HUD  or  other  Federal  agencies  under 
the  rules,  regulations,  and  procedures 
prescribed  under  Tide  VI  (24  CFR  Parts 
1  and  2),  section  109  (24  CFR  570.602)), 
Executive  Order  11063  (24  CFR  Part  107), 
section  504  (24  CFR  Part  8).  or  other 
applicable  law. 

9103.9    Definltlona. 

As  used  in  this  part. 

Aggrieved  person  includes  any  person 
who: 

(a)  Claims  to  have  been  injured  by  a 
discriminatory  housing  practice;  or 

(b)  Believes  that  he  or  she  will  be 
injiu^  by  a  discriminatory  housing 
practice  that  is  about  to  occur. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  in  HUD. 

Attorney  General  means  the  Attorney 
General  of  the  United  States. 

Complainant  means  the  person 
(including  the  Assistant  Secretary)  who 
files  a  complaint  under  this  part. 

Conciliation  means  the  attempted 
resolution  of  issues  raised  by  a 
complaint,  or  by  the  investigation  of  a 
complaint,  through  informal  negotiations 
involving  the  aggrieved  person,  the 
respondent,  and  the  Assistant  Secretary. 

Conciliation  agreement  means  a 
written  agreement  setting  forth  the 
resolution  of  the  issues  in  conciliation. 

Discriminatory  housing  practice 
means  an  act  that  is  unlawful  imder 
section  804,  805,  806  or  818  of  the  Fair 
Housing  Act,  as  described  in  Part  100, 

Dwelling  means  any  building, 
structure,  or  portion  thereof,  which  is 
occupied  as,  or  designed  or  intended  for 
o6cupancy  as,  a  residence  by  one  or 
more  families,  or  any  vacant  land  which 
is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof,  including  mobile  home  parks 
and  trailer  courts. 

Fair  Housing  Act  means  Tide  VIII  of 
the  Civil  Rights  Act  of  1968,  42  U.S.C. 
3600-3620,  as  amended  by  the  Fair 
Housing  Amendments  Act  of  1988. 

General  Counsel  means  the  General 
Counsel  of  HUD. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

Person  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 


representattves.  mutual  companies, 
joint-stock  companies, 
tru8t8,unincorporated  organizations, 
trustees,  trustees  in  cases  under  Tide  11 
of  the  United  States  Code,  receivers, 
fiduciaries,  governmental  entities, 
banks,  building  and  loan  associations, 
or  other  firms  or  enterprises. 

Personal  service  means  handing  a 
copy  of  the  document  to  the  person  to  be 
served  or  leaving  a  copy  of  the 
dociunent  with  a  person  of  suitable  age 
and  discretion  at  the  place  of  business, 
residence  or  usual  place  of  abode  of  the 
person  to  be  served. 

Receipt  of  notice  means  the  day  that 
personal  service  is  completed  by 
handing  or  delivering  a  copy  of  the 
document  to  an  appropriate  person  or 
the  date  that  a  document  is  deUvered  by 
certified  mail. 

Respondent  means: 

(a)  The  person  or  other  entity  accused 
in  a  complaint  of  a  discriminetory 
housing  practice;  and 

(b)  Any  other  person  or  entity 
identified  in  the  course  of  investigation 
and  notified  as  required  with  respect  to 
respondents  so  identified  under  9  103.50. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

Substantially  equivalent  State  of  local 
agency  means  a  State  or  local  agency 
certified  by  HUD  under  24  CFR  Part  115 
(including  agencies  certified  for  interim 
referrals). 

To  rent  includes  to  lease,  to  sublease, 
to  let,  and  otherwise  to  grant  for 
consideration  the  right  to  occupy 
premises  not  owned  by  the  occupant. 

Subpart  B— Complaints 

S  103.10    SulMnission  of  infomution. 

(a)  Any  person  may  submit 
information  concerning  alleged 
discriminatory  housing  practices  to  the 
Assistant  Secretary.  Where  the 
information  constitutes  a  complaint 
within  the  meaning  of  this  part  and  is 
furnished  by  an  aggrieved  person,  it  will 
be  considered  to  be  filed  under  9  103.40. 
Where  additional  information  is 
required  for  purposes  of  perfecting  a 
complaint  under  this  part,  HUD  shall 
advise  what  additional  information  is 
needed  and  will  provide  appropriate 
assistance  in  the  filing  of  the  complaint. 

(b)  If  the  submitted  information 
WEirrants,  HUD  may  also  concurrendy 
initiate  compliance  reviews  under  other 
appropriate  civil  rights  authorities,  such 
as  Executive  Order  No.  11063  on  Equal 
Opportunity  in  Housing,  Tide  VI  of  the 
Civil  Rights  Act  of  1964,  section  109  of 
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the  Housing  and  Community 
Development  Act  of  1974,  or  section  504 
of  the  Rehabilitation  Act  of  1973.  The 
information  may  also  be  made  available 
to  any  other  Federal,  State  or  local 
agency  having  an  interest  in  the  matter. 
In  making  available  such  information, 
steps  will  be  taken  to  protect  the 
confidentiality  of  any  informant  or 
complainant,  where  desired  by  the 
informant  or  claimant. 

§  103.15    WtM}  may  me  complaints. 

Any  aggriaved  person  or  tlie  Assistant 
Secretary  may  file  a  complaint  no  later 
than  one  year  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated.  The  complaint 
may  be  filed  with  the  assistance  of  an 
authorized  representative  of  an 
aggrieved  person,  including  any 
organization  acting  on  behalf  of  an 
aggrieved  person. 

§103.20    Parsons  against  whom 
compiaints  may  ba  fUad. 

[a]  A  complaint  may  be  filed  against 
any  person  alleged  to  be  engaged,  to 
have  engaged,  or  to  be  about  to  engage, 
in  a  discriminatory  housing  practice. 

(b]  A  complaint  may  also  be  filed 
against  any  person  who  directs  or 
Controls,  or  has  the  right  to  direct  or 
control,  the  conduct  of  another  person 
with  respect  to  any  aspect  of  the  sale, 
rental,  advertising  or  ^nancing  of 
dwellings  or  the  provision  of  brokerage 
services  relating  to  the  sale  or  rental  of 
dwellings  if  that  other  person,  acting 
within  the  scope  or  his  or  her  authority 
as  employee  or  agent  of  the  directing  or 
controlling  person,  is  engaged,  has 
engaged,  or  is  about  to  engage,  in  a 
discriminatory  housing  practice. 

S  103.25    Wttera  to  Wa  complaiftts. 

(a)(1)  Complaints  may  be  delivered  or 
mailed  to  the  Assistant  Secretary. 
Complaints  should  be  sent  to:  Fair^ 
Housing,  Department  of  Housing  aitd 
Urban  Development,  Washington  DC 
20410,  or  any  Regional  or  Field  Office  of 
HUD.  A  list  of  Regional  Offices  (with 
addresses  and  areas  of  jurisdiction)  and 
Field  Offices  (with  addresses)  is 
contained  in  an  appendix  to  Part  105. 

(2)  Aggrieved  persons  may  provide 
information  to  be  contained  in  a 
complaint  by  telephone  to  any  Regional 
or  Field  Office  of  HUD.  HUD  will  reduce 
hiformation  provided  by  telephone  to 
writing  on  the  prescribed  complaint 
form  and  send  the  form  to  the  aggrieved 
person  to  be  signed  and  attested  to  as 
provided  in  §  103.30(a). 

(3)  Compiaints  may  be  delivered  or 
mailed  to  any  substantially  equivalent 
State  or  local  agency.  Complaints  filed 
with  a  substantially  equivalent  State  or 


local  agency  shall  be  considered  to  be 
complaints  dual  filed  with  the  agency 
under  its  own  law,  and  with  HUD  under 
this  part 

(b)  Generally,  complaints  will  be 
processed  through  HUD's  Regional 
Administrator  having  jurisdiction  in  the 
State  in  which  the  alleged 
discriminatory  housing  practice 
occurred.  However,  where  a  complaint 
has  been  identified  for  systemic 
processing  under  S  103.205,  that 
complaint  may  be  processed  in  the 
Office  of  the  Assistant  Secretary  in 
Washington,  D.C. 

S  103.30    Fonn  and  content  of  complaint 

(a)  Each  co-mplaint  must  be  in  writing 
and  must  be  signed  by  the  aggrieved 
person  filing  the  complaint.  If  the 
complaint  is  filed  by  HUD,  it  will  be 
signed  by  the  Assistant  Secretary.  The 
complaint  shall  be  attested  to  before  a 
notary  public  or  a  duly  authorized 
representative  of  the  Assistant 
Secretary.  The  signature  and  attestation 
may  be  made  at  any  time  during  the 
investigation. 

(b)  The  Assistant  Secretary  may 
require  complaints  to  be  made  on 
prescribed  forms.  Complaint  forms  will 
be  available  in  any  Regional  or  Field 
Office  of  HUD  or  in  any  substantially 
equivalent  State  or  local  agency. 
Notwithstanding  the  requirement  for  use 
of  the  prescribed  form,  HUD  will  accept 
any  written  statement  which 
substantially  sets  forth  the  allegations  of 
a  discriminatory  housing  practice  under 
the  Fair  Housing  Act  (including  any  such 
statement  filed  with  a  substantially 
equivalent  State  or  local  agency)  as  a 
Fair  Housing  Act  complaint  Personnel 
in  these  offices  will  provide  appropriate 
assistance  in  filling  out  forms  and  in 
filing  a  complamt 

(c)  Each  complaint  must  contain 
substantially  the  following  information: 

(1)  The  name  and  address  of  the 
aggrieved  person. 

(2)  The  name  and  address  of  the 
respondent. 

(3)  A  description  and  the  address  of 
the  dwelling  which  is  involved,  if 
appropriate. 

(4)  A  concise  statement  of  the  facts, 
including  pertinent  dates,  constituting 
the  alleged  discriminatory  housing 
practice. 

9  103.40    Date  of  filing  of  complaint 

(a)  Except  as  provided  in  paragraph 
(b)  below,  a  complaint  is  filed  when  it  is 
received  by  HUD,  or  dual  filed  with 
HUD  through  a  substantially  equivalent 
State  or  local  agency,  in  a  form  that 
reasonably  meets  the  standards  of 
S  103.30. 


(b)  The  Assistant  Secretary  may 
determine  that  a  complaint  is  filed  for 
the  pruposes  of  the  one-year  period  for 

the  filing  of  complaints,  upon  the 
submission  of  written  information 
(including  information  provided  by 
telephone  and  reduced  to  writing  by  an 
employee  of  HUD)  identif>'ing  the 
parties  and  describing  generally  the 
alleged  discriminatory  housing  practice. 

(c)  Where  a  complaint  alleges  a 
discriminatory  housing  practice  that  is 
continuing,  as  manifested  in  a  number  of 
incidents  of  such  conduct,  the  complaint 
shall  be  timely  if  filed  within  one  year  of 
the  last  alleged  occurrence  of  that 
practice. 

§  103.42    Amandmant  of  complaint 

Complainants  may  reasonably  and 
fairly  amend  the  complaint  at  any  time 
to  cure  technical  defects  or  omissions, 
including  failure  to  attest  to  a  complaint 
to  clarify  or  amplify  the  allegations  in  a 
complaint,  or  to  join  additional  or 
substitute  respondents.  Except  for  the 
purposes  of  notifying  respondent  under 
S  103.50,  amended  complamts  will  be 
considered  as  having  been  made  as  of 
the  original  filing  date. 

9  103.45    Sarvica  of  notica  on  asgrtavad 
parson. 

Upon  the  filing  of  a  complaint  the 
Assistant  Secretary  shall  notify,  by 
certified  mail  or  personal  service,  each 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed.  The  notice  must: 

(a)  Acknowledge  the  filing  of  the 
complaint  and  state  the  date  that  the 
complaint  was  accepted  for  filing 

(b)  Include  a  copy  of  the  complaint 

(c)  Advise  the  aggrieved  person  of  the 
time  limits  applicable  to  complaint 
processing  and  of  the  procedural  rights 
and  obligations  of  the  aggrieved  person 
under  this  part  and  Part  104  of  this  title. 

(d)  Advise  the  aggrieved  person  of 
this  or  her  right  to  commence  a  civil 
action  under  section  813  of  the  Fair 
Housing  Act  in  an  appropriate  United 
States  District  Court  not  later  than  two 
years  after  the  occurrence  or 
termination  of  the  alleged 
discriminatory  housing  practice.  The 
notice  will  state  that  the  computation  of 
this  two-year  period  excludes  any  time 
during  which  a  proceeding  is  pending 
under  this  part  or  Part  104  with  respect 
to  a  complaint  or  charge  based  on  the 
alleged  discriminatory  housing  practice. 
The  notice  will  also  state  that  the  time 
period  includes  the  time  during  which  an 
action  arising  from  a  breach  of  a 
conciliation  agreement  under  section 
814(b)(2)  of  the  Fair  Housing  Act  is 
pendmg. 


(e)  Advise  the  aggriersd  person  that 
retaliatian  against  say  person  because 
he  or  she  made  a  complaint  or  teatified. 
assisted,  or  participated  in  an 
investigation  or  concilistion  rnider  this 
part  or  an  administrative  prooaedlng 
under  Part  104.  is  a  discriminatory 
housing  practice  that  is  prohibited  under 
section  818  of  the  Fak  Housing  Act 


9103JO 
{olndar  of 


ef 

or 


(a]  Within  ten  days  of  the  filing  of  a 
complaint  under  ( 103.40  or  the  filing  of 
an  amended  complaint  under  S  103.42, 
the  Assistant  Secretary  shall  serve  a 
notice  on  each  respondent  by  certified 
mail  or  by  personal  service.  A  person 
who  is  not  named  as  a  respondent  in  a 
complcdnt  but  who  is  identified  in  the 
course  of  the  investigation  under 
Subpart  D  of  this  part  as  a  person  who 
is  aDeged  to  be  engaged,  to  have 
engaged,  or  to  be  about  to  engage  in  the 
discriminatory  housing  practice  upon 
wliich  the  complaint  is  based,  may  be 
joined  as  an  additional  or  substitute 
respondent  by  service  of  a  notice  under 
this  section  within  ten  days  of  the 
identification. 

(b)(1)  The  notice  shall  identify  the 
alleged  discriminatory  housing  practice 
upon  which  the  complaint  is  based,  and 
include  a  copy  of  die  complaint. 

(2)  Hie  notice  shall  state  the  date  that 
the  complaint  was  accepted  for  filing. 

(3)  The  notice  shall  advise  the 
respondent  of  the  time  limits  applicable 
to  complaint  processing  under  this  part 
and  of  the  procedural  rights  and 
obligations  of  the  respondent  under  this 
part  and  Part  104,  induding  the 
opportunity  to  submit  an  answer  to  the 
complaint  within  10  days  of  the  receipt 
of  the  notice. 

(4]  The  notice  shall  advise  the 
respondoit  of  the  aggrieved  person's 
right  to  commence  a  dvil  action  under 
section  813  of  the  Fair  Housing  Act  in  an 
appropriate  United  States  District  Court, 
not  later  than  two  years  after  the 
occurrence  or  termination  of  the  alleged 
discriminatory  housing  practice.  The 
notice  shall  state  that  the  computation 
of  this  two-year  period  exdudes  any 
time  during  which  a  proceeding  is 
pending  under  this  part  or  Part  104  with 
respect  to  a  complaint  or  charge  based 
on  the  alleged  discriminatory  housing 
practice,  lie  notice  shall  also  state  tihat 
the  time  period  indudes  the  time  during 
which  an  action  arising  from  a  breach  of 
a  conciliation  agreement  under  section 
814(b)(2)  of  the  Fair  Housing  Act  is 
pending. 

(5)  If  the  person  is  not  named  in  the 
complaint,  but  is  being  ioined  aa  an 
additional  or  substitute  respondent  the 


notice  shall  «»pl«*"  the  basis  for  the 
Assistant  Secretary's  belief  that  the 
joined  person  is  fuoperiy  |oined  as  a 
respmident 

(6)  like  notice  shall  advise  the 
respondent  tliat  retaliation  against  any 
person  because  he  or  she  made  a 
complaint  or  testified,  assisted  or 
pertidpated  in  an  investigation  or 
conciliation  under  this  part  or  an 
administrative  proceeding  under  Part 
104,  is  8  discriininatory  bousing  practioe 
that  is  prohibited  under  section  818  of 
the  Fair  Housing  Act 

S  103.55    Anaarar  to  complaint 

(a)  The  respondent  may  file  an 
answer  not  later  than  ten  days  after 
receipt  of  the  notice  described  in 

S  103.50.  The  respondent  may  assert  any 
defense  that  might  be  available  to  a 
defendant  in  a  court  of  law.  The  answer 
must  be  attested  to  before  a  notary 
public  or  a  duly  authorized 
representative  of  the  Assistant 
Secretary. 

(b)  An  answer  mey  be  reesonably  and 
fairly  amended  at  any  time  with  the 
consent  ai  the  Assistant  Secretary. 

Subpart  C—fManal  of  CorapWnts  to 
State  and  Local  Agenciee 

9103.100   NemcationandrafsrTalto 
suttatantMly  e<|ul>aieiit  Stale  or  local 


(a)  Whenever  a  complaint  alleges  a 
discriminatory  housing  practice  that  is 
within  the  jinisdiction  of  a  substantiaDy 
equivalent  State  or  local  agency  and  the 
agency  is  certified  or  may  accept  interim 
referrals  under  Part  115  with  regard  to 
the  alleged  discriminatory  housing 
practice,  the  Assistant  Secretary  shall 
notify  the  agency  of  the  filing  of  the 
complaint  and  refer  the  complaint  to  the 
agency  for  further  processing  before 
HUD  takes  any  action  with  respect  to 
the  complaint  The  Assistant  Secretary 
shall  notify  the  State  or  local  agency  of 
the  referral  by  certified  mail. 

(b)  The  Assistant  Secretary  shsll 
notify  the  aggrieved  person  and  the 
respondent  by  certified  mail  or  personal 
service,  of  the  notification  and  referral 
under  paragraph  (a)  of  this  section.  The 
notice  shall  advise  the  aggrieved  person 
and  the  respondent  of  the  aggrieved 
person's  ri^t  to  commence  a  dvil 
action  under  section  813  of  the  Fair 
Housing  Ad  in  an  appropriate  United 
States  Distrid  Court  not  later  than  two 
years  after  the  occurrence  or 
termination  of  the  alleged 
discriminatory  housing  practios.  The 
notice  will  state  that  the  completion  of 
this  two-year  period  excludes  any  time 
during  which  a  proceeding  is  pending 
under  this  part  or  Part  104  with  respect 


to  a  complaint  cr  charge  based  on  the 
sUeged  discriminatory  housing  practice. 
The  notice  will  also  state  that  the  time 
period  includes  the  time  during  which  an 
action  arising  from  s  breadi  of  a 
conciliation  agreement  under  section 
814(b)(2)  of  the  Fair  Housing  Ad  is 
pending. 

9103L10S    CaaaaOonoracaonoiiraAwTed 


(a)  After  a  complaint  is  referred  under 
{ 103.100,  the  Assistant  Secretary  shall 
not  take  any  further  action  with  reaped 
to  the  complaint  except  as  provided  in 

fi  103.110. 

(b)  A  referral  imder  1 103.100  does  not 
prohibit  the  Assistant  Secretary  from 
taking  appropriate  action  to  review  or 
investigate  matters  in  the  complaint  that 
raise  issues  cognizable  under  other  dvil 
rights  authorities  applicable  to 
departmental  programs  (see  9 103.5). 


9 103.110 


ev  rafsfrao 


The  Assistant  Secretary  may 
reactivate  a  complamt  referred  under 
S  103.100  for  processing  by  HUD  if: 

(a)  The  subetantiaUy  equivalent  State 
or  local  agency  consents  to  the 
reactivation; 

(b)  The  Assistant  Secretary 
determines  that  with  reaped  to  the 
alleged  discriminatory  housing  practice, 
the  agency  no  longer  qualifies  for 
certification  as  a  substantially 
equivalent  State  or  local  agency  and 
may  not  accept  mterim  referrals;  or 

(c)  The  substantially  equivalent  State 
or  local  agency  has  failed  to  commence 
proceedings  with  reaped  to  the 
complaint  within  30  days  of  die  date 
that  it  received  the  notification  and 
referral  of  the  complamt  or  the  agency 
commenced  proceedings  within  this  30- 
day  period,  but  the  Assistant  Secretary 
determmes  that  the  agency  has  failed  to 
carry  the  proceedings  forward  with 
reasonable  promptness.  HUD  shall  not 
readivste  a  complamt  under  this 
paragraph  (c)  until  the  appropriate  HUD 
Regional  Office  has  conferred  with  the 
agency  to  determine  the  reason  for  the 
delay  in  jnocessing  of  the  coiiq>lamt  If 
the  Assistant  Secretary  believes  that  the 
agency  will  proceed  expeditionsfy 
following  the  conference,  the  Assistant 
Secretary  may  leave  the  complaint  with 
the  agency  for  a  reasonable  time, 
notwithstanding  the  expiration  of  the  30- 
day  period  or  a  previous  failure  to  carry 
the  proceedings  forward  with 
reasonable  promptness. 


9103.115 

(a)  Whenever  a  complaint  referred  to 
a  State  or  local  fair  housing  agency 
under  9  103.100  is  reactivated  under 
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S  103.110,  the  Assistant  Secretary  shall 
notify  the  substantially  equivalent  State 
or  local  agency,  the  aggrieved  person 
and  the  respondent  of  HUD's 
reactivation.  The  notification  must  be 
made  by  certified  mail  or  personal 
service. 

[b)  The  notification  to  the  respondent 
and  the  aggrieved  person  shall  advise 
the  aggrieved  person  and  the  respondent 
of  the  time  limits  applicable  to 
complaint  processing  and  of  the 
procedural  rights  «md  obligations  of  the 
aggrieved  person  and  the  respondent 
under  this  part  and  Part  104.  The  notice 
shall  advise  the  respondent  and  the 

aggrieved  person  of  the  aggrieved- — . 

person's  right  to  commence  a  civil 
action  under  section  813  of  the  Fair 
Housing  Act  in  an  appropriate  United 
States  District  Court,  not  later  than  two 
years  after  the  occurrence  or 
termination  of  the  alleged 
discriminatory  housing  practice.  The 
notice  will  state  that  the  computation  of 
this  two-year  period  excludes  any  time 
during  which  a  proceeding  is  pending 
under  this  part  or  Part  104  with  respect 
to  a  complaint  or  charge  based  on  the 
alleged  discriminatory  housing  practice. 
The  notice  will  also  state  that  the  time 
period  includes  the  time  during  which  an 
action  arising  from  a  breach  of  a 
conciliation  agreement  under  section 
814(b)(2)  of  the  Fair  Housing  Act  is 
pending. 

SubfMii  D— Investigation  Procedures 

9103.200    Investigations. 

(a)  Upon  the  filing  of  a  complaint 
under  S  103.40.  the  Assistant  Secretary 
shall  initiate  an  investigation.  The 
purposes  of  an  investigation  are: 

(1)  To  obtain  information  concerning 
the  events  or  transactions  that  relate  to 
the  alleged  discriminatory  housing 
practice  identified  in  the  complaint. 

(2)  To  document  policies  or  practices 
of  the  respondent  involved  in  the  alleged 
discriminatory  housing  practice  raised 
in  the  complaint. 

(3)  To  develop  factual  data  necessary 
for  the  General  Counsel  to  make  a 
determination  under  S  103.400  whether 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  and  to 
take  other  actions  provided  under  this 
part. 

(b)  Upon  the  written  direction  of  the 
Assistant  Secretary,  HUD  may  initiate 
an  investigation  of  housing  practices  to 
determine  whether  a  complaint  should 
be  filed  under  Subpart  B.  Such 
investigations  shall  be  conducted  in 
accordance  with  the  procedures 
described  under  this  subpart. 


9103.205    Systemic  preeeMins. 

Where  the  Assistant  Secretary 
determines  that  the  alleged 
discriminatory  practices  contained  in  a 
complaint  are  prevasive  or  institutional 
in  nature,  or  that  the  processing  of  the 
complaint  will  involve  complex  issues, 
novel  questions  of  fact  or  law,  or  will 
impact  on  a  large  number  of  persons,  the 
Assistant  Secretary  may  identify  the 
complaint  for  systemic  processing.  This 
determination  can  be  based  on  the  face 
of  the  complaint  or  on  information 
gathered  in  connection  with  an 
investigation.  Systemic  investigations 
may  focus  not  only  on  documenting 
facts  involved  in  the  alleged 
""""discriminatory  housing  practice  that  is 
the  Subject  of  the  complaint  but  also  on 
review  of  other  policies  and  procedures 
related  to  matters  under  investigation,  to 
make  sure  that  they  also  comply  with 
the  nondiscrimination  requirements  of 
the  Fair  Housing  Act. 


9 103.215    Conduct  of  InvcstigatkMi. 

(a)  In  conducting  investigations  under 
this  part,  the  Assistant  Secretary  shall 
seek  the  voluntary  cooperation  of  all 
persons  to  obtain  access  to  premises, 
records,  documents,  individuals,  and 
other  possible  sources  of  information;  to 
examine,  record,  and  copy  necessary 
materials;  and  to  take  and  record 
testimony  or  statements  of  persons 
reasonably  necessary  for  the 
furtherance  of  the  investigation. 

(b)  The  Assistant  Secretary  and  the 
respondent  may  conduct  discovery  in 
aid  of  the  investigation  by  the  same 
methods  and  to  the  same  extent  that 
parties  may  conduct  discovery  in  an 
administrative  proceeding  under  Part 
104,  except  that  the  Assistant  Secretary 
shall  have  the  power  to  issue  subpoenas 
described  in  S  104.590  in  support  oH  the 
investigation  or  at  the  request  of  the 
respondent.  Subpoenas  issued  by  the 
Assistant  Secretary  must  be  approved 
by  the  General  Counsel  before  issuance. 

9103.220    Cooperation  Of  Fsderal,  State 
and  local  agencies. 

The  Assistant  Secretary,  in  processing 
Fair  Housing  Act  complaints,  may  seek 
the  cooperation  and  utilize  the  services 
of  State  and  local  agencies  and  of  other 
appropriate  Federal  agencies.  In 
accordance  with  section  808  (d)  and  (e) 
of  the  Fair  Housing  Act  and  Executive 
Order  No.  12259,  other  Federal  agencies, 
including  any  agency  having  regulatory 
or  supervisory  authority  over  financial 
institutions,  are  responsible  for  ensuring 
that  their  programs  and  activities 
relating  to  housing  and  urban 
development  are  administered  in  a 
manner  affirmaUvely  to  further  the  goal 
of  fair  housing,  and  for  cooperating  with 


the  Assistant  Secretary  in  furthering  the 
purposes  of  the  Fair  Housing  Act, 
including  investigations  under  this  part. 

9103225    Completion  of  Investigation. 

The  investigation  will  remain  open 
imtil  the  reasonable  cause 
determination  is  made  under  9 103.400, 
or  a  conciliation  agreement  is  executed 
and  approved  under  9 103.310.  Unless  it 
is  impracticable  to  do  so,  HUD  shall 
complete  the  investigation  of  the  alleged 
discriminatory  housing  practice  withm 
100  days  of  the  filing  of  the  complaint 
(or  where  the  Assistant  Secretary 
reactivates  the  complaint,  within  100 
days  after  service  of  the  notice  of 
reactivation  under  9 103.115).  If  the 
Assistant  Secretary  is  unable  to 
complete  the  investigation  within  the 
100-day  period,  HUD  shall  notify  the 
aggrieved  person  and  the  respondent,  by 
certified  mail  or  personal  service,  of  the 
reasons  for  the  delay. 

9103.230    Final  hwestlgattye  report 

(a)  At  the  end  of  each  investigation 
under  this  part,  the  Assistant  Secretary 
shall  prepare  a  final  investigative  report. 
The  Investigative  report  shall  contain: 

(1)  The  names  and  dates  of  contacts 
with  witnesses,  except  that  the  report 
will  not  disclose  the  names  of  witnesses 
that  request  anonymity.  HUD,  however, 
may  be  required  to  disclose  the  names 
of  such  witnesses  in  the  course  of  an 
administrative  hearing  under  Part  104  or 
a  civil  action  under  Title  VUI  of  the  Fair 
Housing  Act; 

(2)  A  summary  and  the  dates  of 
correspondence  and  other  contacts  with 
the  aggrieved  person  and  the 
respondent; 

(3)  A  simmiary  description  of  other 
pertinent  records; 

(4)  A  summary  of  witness  statements; 
and 

(5)  Answers  to  interrogatories. 

(b)  A  final  investigative  report  may  be 
amended  at  any  time,  if  additional 
evidence  is  discovered. 

(c)  Notwithstanding  the  prohibitions 
and  requirements  with  respect  to 
disclosure  of  information  contained  in 
9 103.330,  the  Assistant  Secretary  shall 
make  information  derived  from  an 
investigation,  including  the  final 
investigative  report,  available  to  the 
aggrieved  person  and  the  respondent, 
upon  request,  at  any  time  following  the 
completion  of  the  investigation. 

Subpart  E— Conciliation  Procedures 

9103.300    Conciliation. 

(a)  During  the  period  beginning  with 
the  filing  of  the  complaint  and  ending 
with  the  filing  of  a  charge  or  the 
dismissal  of  the  complaint  by  the 


General  Counsel,  the  Assistant 
Secretary  shall,  to  the  extent  feasible, 
attempt  to  conciliate  the  complaint 

(b)  In  conciliating  a  complaint,  HUD 
shall  attempt  to  achieve  a  just  resolution 
of  the  complaint  and  to  obtain 
assurances  that  the  respondent  will 
satisfactorily  remedy  any  violations  of 
the  rights  of  the  aggrieved  person,  and 
take  such  action  as  will  assure  the 
elimination  of  discriminatory  housing 
practices,  or  the  prevention  of  their 
occurrence,  in  the  future. 

(c)  Generally,  officers,  employees,  and 
agents  of  HUD  engaged  in  the 
investigation  of  a  complaint  under  this 
part  will  not  participate  or  advise  in  the 
conciliation  of  the  same  complaint  or  in 
any  factually  related  complaint  Where 
the  rights  of  the  aggrieved  party  and  the 
respondent  can  be  protected  and  the 
prohibitions  with  respect  to  the 
disclosure  of  information  obtained 
during  conciliation  can  be  observed,  the 
investigator  may  suspend  fact  finding 
and  engage  in  efforts  to  resolve  the 
complaint  by  conciliation. 

9 103.310    Conciliation  agreement 

(a)  The  terms  of  a  settlement  of  a 
complaint  shall  be  reduced  to  a  written 
conciliation  agreement  The  conciliation 
agreement  shall  seek  to  protect  the 
interests  of  the  aggrieved  person,  other 
persons  similarly  situated,  and  the 
public  interest  The  types  of  relief  that 
may  be  sought  for  the  aggrieved  person 
are  described  in  9 103.315.  The 
provisions  that  may  be  soaght  for  the 
vindication  of  the  public  interest  are 
described  in  9 103.320. 

(b)(1)  The  agreement  must  be 
executed  by  the  respondent  and  the 
complainant  The  agreement  is  subject 
to  the  approval  of  the  Assistant 
Secretary,  who  will  indicate  approval  by 
signing  Uie  agreement  The  Assistant 
Secretary  shall  approve  an  agreement 
and,  if  the  Assistant  Secretary  is  the 
complainant  shall  execute  the 
agreement  only  if: 

(i)  The  complainant  and  the 
respondent  agree  to  the  reUef  accorded 
the  aggrieved  person; 

(ii)  The  provisions  of  the  agreement 
will  adequately  vindicate  the  public 
interest;  and 

(iii)  If  the  Assistant  Secretary  is  the 
complainant  the  aggrieved  person  is 
satisfied  with  the  relief  provided  to 
protect  his  or  her  interest 

(2)  The  General  Counsel  may  issue  a 
charge  under  9 103.405  if  the  aggrieved 
person  and  the  respondent  have 
executed  a  conciliation  agreement  that 
has  not  been  approved  by  the  Assistant 
Secretary. 


9103.315    ReUef  sought  for  aggrieved 


(a)  The  following  types  of  relief  may 
be  sought  for  aggrieved  persons  in 
conciliation: 

(1)  Monetary  relief  in  the  form  of 
damages,  including  damages  caused  by 
humiliation  or  embarrassment,  and 
attorney  fees; 

(2)  Other  make-whole  relief,  including 
access  to  the  dwelling  at  issue,  or  to  a 
comparable  dwelling,  the  provision  of 
services  or  facilities  in  connection  with 
a  dwelling,  or  other  specific  relief;  or 

(3)  Injunctive  relief  appropriate  to  the 
elimination  of  discriminatory  housing 
practices  affecting  the  aggrieved  person 
or  other  persons. 

(b)  The  conciliation  agreement  may 
provide  for  binding  arbitration  of  the 
dispute  arising  firom  the  complaint 
Arbitration  may  award  appropriate 
relief  as  described  in  paragraph  (a)  of 
this  section.  The  aggrieved  person  and 
the  respondent  may.  in  the  conciliation 
agreement  limit  the  types  of  retief  that 
may  be  awarded  imder  binding 
arbitration. 

9103.320    Provisions  sought  for  tlwpuMIc 
Interest 

The  following  are  types  of  provisions 
that  may  be  sought  for  the  vindication  of 
the  public  interest: 

(a)  Elimination  of  discriminatory 
housing  practices. 

(b)  Prevention  of  future  discriminatory 
housing  practices. 

(c)  Remedial  affirmative  activities  to 
overcome  discriminatory  housing 
practices. 

(d)  Reporting  requirements. 

(e)  Monitoring  and  enforcement 
activities. 

9 103.325    Termination  of  conciliation 
efforts. 

(a)  HUD  may  terminate  its  efforts  to 
conciliate  the  complaint  if  the 
respondent  fails  or  refuses  to  confer 
with  HUD;  the  aggrieved  person  or  the 
respondent  fail  to  make  a  good  faith 
effort  to  resolve  any  dispute;  or  HUD 
finds,  for  any  reason,  that  voluntary 
agreement  is  not  likely  to  result 

(b)  Where  the  aggrieved  person  has 
commenced  a  civil  action  under  an  Act 
of  Congress  or  a  State  law  seeking  relief 
with  respect  to  the  alleged 
discriminatory  housing  practice,  and  the 
trial  in  the  action  has  commenced,  HUD 
shall  terminate  conciliation  unless  the 
court  specifically  requests  assistance 
from  the  Assistant  Secretary. 

9 103.330  ProhUiltions  and  requirsmente 
with  respect  to  disclosure  of  Information 
obtelned  during  condHstioa 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  9 103.230(c), 


nothing  that  is  said  or  done  in  the  course 
of  conciliation  under  this  party  may  be 
made  public,  used  in  an  investigation,  or 
used  as  evidence  in  a  subsequent 
administrative  hearing  under  Part  104  or 
in  civil  actions  under  Title  VIII  of  the 
Fair  Housing  Act  without  the  written 
consent  of  the  persons  concerned. 

(b)  ConciUation  agreements  shall  be 
made  public,  imless  the  aggrieved 
person  and  respondent  request 
nondisclosure  and  the  Assistant 
Secretary  determines  that  disclosure  is 
not  required  to  further  the  purpose  of  the 
Fair  Housing  Act  Notwithstanding  a 
determination  that  disclosure  of  a 
conciliation  agreement  is  not  required, 
the  Assistant  Secretary  may  publish 
tabulated  descriptions  of  the  results  of 
all  conciliation  efforts. 

9 103.335    Review  of  compliance  with 
conciliation  agreements. 

HUD  may.  from  time  to  time,  review 
compliance  with  the  terms  of  any 
conciliation  agreement  Whenever  HUD 
has  reasonable  cause  to  believe  that  a 
respondent  has  breached  a  conciliation 
agreement  the  General  Coimsel  shall 
refer  the  matter  to  the  Attorney  General 
with  a  recommendation  for  the  filing  of 
a  civil  action  under  section  814(b)(2)  of 
the  Fair  Housing  Act  for  the 
enforcement  of  the  terms  of  the 
conciliation  agreement 

Subpart  F — Issuance  of  Charge 


9103.400 
determination. 

(a)  If  a  conciliation  agreement  under 
9 103.310  has  not  been  executed  by  the 
complainant  and  the  respondent  and 
approved  by  the  Assistant  Secretary,  the 
General  Counsel,  within  the  time  limits 
set  forth  in  paragraph  (c)  of  this  section 
below,  shall  determine  whether,  based 
on  the  totality  of  the  factual 
circimistances  known  at  the  time  of  the 
decision,  reasonable  cause  exists  to 
believe  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to 
occur.  The  reasonable  cause 
determination  shall  be  based  on  all  facts 
concerning  the  alleged  discriminatory 
housing  practice,  provided  by 
complainant  and  respondent  and 
otherwise,  disclosed  during  the 
investigation.  In  making  the  reasonable 
cause  determination,  the  General 
Counsel  shall  consider  whether  the  facts 
concerning  the  alleged  discriminatory 
housing  practice  are  sufficient  to 
warrant  the  initiation  of  a  civil  action  in 
Federal  court. 

(1)  If  the  General  Counsel  determines 
that  reasonable  cause  exists,  the 
General  Counsel  shall  immediately  issue 
a  charge  under  9 103.405  on  behalf  of  the 
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aggrieved  person,  unless  the  matter 
involves  the  legality  of  any  State  or 
local  zoning  or  other  land  use  law  or 
ordinance.  If  the  General  Counsel 
determines  that  the  matter  involves 
local  zoning  or  land  use  laws  or 
ordinances,  the  General  Counsel  shall 
immediately  refer  the  matter  to  the 
Attorney  General  for  appropriate  action 
under  section  814(b)(1)  of  the  Fair 
Housing  Act,  and  shall  notify  the 
aggrieved  person  and  the  respondent  of 
this  action  by  certified  mail  or  personal 
service. 

(2)  If  the  General  Counsel  determines 
that  no  reasonable  cause  exists,  the 
General  Counsel  shall  dismiss  the 
complaint,  notify  the  aggrieved  person 
and  the  respondent  of  the  dismissal  by 
certified  mail  or  personal  service  and 
make  public  disclosure  of  the  dismissal. 

(b)  The  General  Counsel  may  not 
issue  a  charge  under  paragraph  (a)  of 
this  section  regarding  an  alleged 
discriminatory  housing  practice,  if  an 
aggrieved  person  has  commenced  a  civil 
action  under  an  Act  of  Congress  or  a 
State  law  seeking  relief  with  respect  to 
the  alleged  discriminatory  housing 
practice,  and  the  trial  in  the  action  has 
commenced.  If  a  charge  may  not  be 
issued  because  of  the  commencement  of 
such  a  trial,  the  General  Counsel  shall 
so  notify  the  aggrieved  person  and  the 
respondent  by  certified  mail  or  personal 
service. 

(c)(1)  The  General  Counsel  shall  make 
a  reasonable  cause  determination  within 
100  days  after  the  filing  of  the  complaint 
(or  where  the  Assistat  Secretary  has 
reactivated  a  complaint,  within  100  days 
after  service  of  the  notice  of  reactivation 
under  { 103.115).  unless  it  is 
impracticable  to  do  so. 

(2)  If  the  General  Counsel  is  unable  to 
make  the  determination  within  the  time 
limits  specified  in  pragraph  (c)(1),  HUD 
will  notify  the  aggrieved  person  and  the 
respondent,  by  certified  mail  or  personal 
service,  of  the  reasons  for  the  delay. 

1 103.405    Issuanc*  of  chargaL 

(a)  A  charge: 

(1)  Shall  consist  of  a  short  and  plain 
statement  of  the  facts  upon  which  the 
General  Counsel  has  found  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  occurred  or  is 
•bout  to  occiu", 

(2)  Shall  be  based  on  the  final 
investigative  report;  and 

(3)  Need  not  be  limited  to  facts  or 
9t)unds  that  are  alleged  in  the 
complaint  filed  under  Subpart  B  of  this 
part. 

(b)  Within  three  days  after  the 
issuance  of  the  charge,  the  General 
Counsel  shall: 


(1)  Obtain  a  time  and  place  for 
healing  from  the  Qiief  Docket  Qerk  of 
the  Office  of  Administrative  Law  Judges; 

(2)  File  the  charge  along  with  the 
notifications  described  in  {  104.410(b) 
with  Office  of  Administrative  Law 
Judges: 

(3)  Serve  the  charge  and  notifications 
in  accordance  with  §  104.410(c):  and 

(4)  Notify  the  Assistant  Secretary  of 
the  filing  of  the  charge. 

S  103.410    Election  of  admMslnrtIv* 
procMdng  or  dvN  action. 

(a)  If  a  charge  is  issued  under 

§  103.405,  a  complaincmt  (including  the 
General  Counsel,  if  HUD  filed  the 
complaint),  a  respondent,  or  an 
aggrieved  person  on  whose  behalf  the 
complaint  is  filed  may  elect  in  lieu  of  an 
administrative  proceeding  under  Part 
104,  to  have  the  claims  asserted  in  the 
charge  decided  in  a  civil  action  under 
section  812(o)  of  the  Fair  Housing  Act 

(b)  The  election  must  be  made  not 
later  than  20  days  after  the  receipt  of 
service  of  the  charge,  or  in  the  case  of 
the  General  Counsel,  not  later  than  20 
days  after  service.  The  notice  of  the 
election  must  be  filed  with  the  Chief 
Docket  Clerk  in  the  Office  of 
Administrative  Law  Judges  and  served 
on  the  General  Counsel,  the  respondent 
and  the  aggrieved  persons  on  whose 
behalf  the  complaint  was  filed.  The 
notification  will  be  filed  and  served  in 
accordance  with  the  procedures 
established  under  Part  104. 

(c)  If  an  election  is  not  made  under 
this  section,  the  General  Counsel  will 
maintain  an  administrative  proceeding 
based  on  the  charge  in  accordance  with 
the  procediu«8  under  Part  104. 

(d)  If  an  election  is  made  under  this 
section,  the  General  Counsel  shall 
promptly  notify  and  authorize  the 
Attorney  General  to  commence  and 
maintain  a  civil  action  seeking  relief 
under  section  812(o)  of  the  Fair  Housing 
Act  on  behalf  of  the  aggrieved  person  in 
an  appropriate  United  States  District 
Court.  Such  notification  and 
authorization  shall  include  transmission 
of  the  file  in  the  case,  including  a  copy 
of  the  final  investigative  report  and  the 
charge,  to  the  Attorney  General. 

(e)  The  General  Counsel  shall  be 
available  for  consultation  concerning 
any  legal  issues  raised  by  the  Attorney 
General  regarding  how  best  to  proceed 
in  the  event  that  commencement  of  a 
civil  action  woidd  implicate  Rule  11  of 
the  Federal  Rules  of  Civil  Procedure. 


Subpart  O— Other  Actions  by  ttie 

Depwlment 

i103J»0    Prompt  JudMal  action. 

(a)  If  at  any  time  following  the  filing  of 
a  complaint  the  General  Coimsel 
concludes  that  prompt  Judicial  action  is 
necessary  to  carry  out  the  purposes  of 
this  part  or  Part  104.  the  General 
Coimsel  will  request  that  the  Attorney 
General  commence  a  civil  action  for 
appropriate  temporary  or  preliminary 
relief  pending  final  disposition  of  the 
complaint  Before  making  the 
determination  that  prompt  judicial 
action  is  necessary,  the  General  Counsel 
will  consult  with  the  Assistant  Attorney 
General  for  the  Civil  Rights  Division. 
The  commencement  of  a  civil  action  by 
the  Attorney  General  under  this  section 
will  not  affect  the  initiation  or 
continuation  of  proceedings  under  this 
part  or  administrative  proceedings 
under  Part  104. 

(b)  If  the  General  Counsel  has  reason 
to  believe  that  a  basis  exists  for  the 
commencement  of  proceedings  under 
section  814(a)  of"tBe  Fair  Housing  Act 
(Pattern  or  Practice  Cases),  proceedings 
under  section  814(c)  of  the  Fair  Housing 
Act  (Enforcement  of  Subpoenas),  or 
proceedings  by  any  governmental 
licensing  or  supervisory  authorities,  the 
General  Coimsel  will  transmit  the 
information  upon  which  that  belief  is 
based  to  the  Attorney  General  and  to 
other  appropriate  authorities. 

f103.S10    Othar  action  by  HUa 

In  addition  to  the  actions  described  In 
i  103.500,  HUD  may  pursue  one  or  more 
of  the  following  courses  of  action: 

(a)  Refer  the  matter  to  the  Attorney 
General  for  appropriate  action  (e.g.. 
enforcement  of  criminal  penalties  under 
section  811(c)  of  the  Act). 

(b)  Take  appropriate  steps  to  initiate, 
proceedings  leading  to  the  debarment  of 
the  respondent  under  24  CFR  Part  24,  or 
initiate  other  actions  leading  to  the 
imposition  of  administrative  sanctions 
where  HUD  determines  that  such 
actions  are  necessary  to  the  effective 
operation  and  administration  of  Faderal 
programs  or  activities. 

(c)  Take  appropriate  steps  to  initiate 
proceedings  under 

(1)  24  CFR  Part  1,  implementing  Title 
VI  of  the  Civil  Rights  Act  of  1964; 

(2)  24  CFR  570.912,  implementinj 
section  109  of  the  Housing  and 
Community  Development  Act  of  1874; 

(3)  24  CFR  Part  8,  implementing 
section  504  of  the  Rehabilitation  Act  of 
1973;  or 

(4)  24  CFR  Part  107,  implementing 
Executive  Order  No.  11063. 


(d)  Inform  any  other  Federal,  State  or 
local  agency  with  an  interest  in  the 
enforcement  of  respondent's  obligations 
with  respect  to  nondiscrimination  in 
housing. 

5.  A  new  Part  104  would  be  added  to 
read  as  follows: 

PART  104— ADMINISTRATIVE 
PROCEEDINGS  UNDER  SECTION  812 
OF  THE  FAIR  HOUSING  ACT 

Subpart  A— Cenaral  Information 

104.10  Scope  of  rules. 

104.20  Definitions. 

104.30  Time  computations. 

104.40  Service  and  filing. 

Subpart  B — Admlnlatratlva  Law  Judga 

104.100  Designation. 

104.110  Authority. 

104.120  Disqualification. 

104.130  Ex  Parte  communications. 

104.140  Separation  of  functions. 

Subpart  C — Parties 

104.200     In  general. 
104.210    Representation. 
104.220    Standards  of  conduct 

Subpart  D — Pleadings  and  Motiona 

104.400  In  general. 

104.410  The  charge. 

104.420  Answer  to  charge. 

104.430  Request  for  intervention. 

104.440  Amendments  and  supplemental 

pleadings. 

104.450  Motions. 

Subpart  E — Discovery 

104.500    Discovery. 

104.510    Depositions. 

104.520    Use  of  Deposition  at  hearings. 

104.530    Written  interrogatories. 

104.540    Production  of  documents  and  other 

evidence:  entry  upon  land  for  inspection 

and  other  purposes;  and  physical  and 

mental  examinations. 
104.550    Admissions. 
104.560    Supplementation  of  responses. 
104.570    Protective  orders. 
104.580    Failure  to  make  or  cooperate  in 

discovery. 

Subpart  F— Subpoenas 

104.590    Subpoenas. 

Subpart  G — Prehearing  Procedures 

104.600    Prehearing  statements. 
104.610    Prehearing  conference. 
104.620    Settlement  negotiations  before  a 
settlement  judge. 

Subpart  H— Hearing  Procedures 

104.700  Date  and  place  of  hearing. 

104.710  Conduct  of  hearings. 

104.720  Waiver  of  right  to  appear.  . 

104.730  Evidence. 

104.740  In  camera  and  protective  orders. 

104.75(t  Exhibits. 

104.760  Authenticity. 

104.770  Stipulations. 

104.780  Record  of  hearing. 

104.790  Arguments  and  briefs. 

104.600  End  of  hearing. 


104.810    Receipt  of  evidence  following 
hearing. 

8ut>part  I — Dismissals  and  Decisiona 

104.900    Dismissal. 

104.910    Initial  decision  of  administrative 

law  judge. 
104.920    Service  of  initial  decision. 
104.925    Resolution  of  charge. 
104.930    Final  decision. 
104.935     Action  upon  issuance  of  final 

decision. 
104.940    Attorney's  fees  and  costs. 

Subpart  J — Judicial  Review  and 
Enforcement  of  Final  Decision 

104.950    Judicial  Review  of  final  decision. 
104.955    Enforcement  of  final  decision. 

Authority:  Title  VUI,  Civil  Rights  Act  of 
1968  (42  U.S.C.  3600-3620);  section  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).' 

Subpart  A — General  Information 

S  104.10    Scope  of  rules. 

(a)  Applicability.  This  part  contains 
the  rules  of  practice  and  procedure 
established  by  the  Department  of 
Housing  and  Urban  Development  for 
administrative  proceedings  before  an 
Administrative  Law  Judge  adjudicating 
the  claims  asserted  in  a  charge  issued 
under  Part  103,  where  no  party — the 
complainant  the  respondent  or  an 
aggrieved  party — elects  to  have  the 
claims  decided  in  a  civil  action  imder 
section  812(o)  of  the  Fair  Housing  Act 
The  provisions  of  this  part  do  not  apply 
to  complaints  processed  under  Part  105. 

(b)  General  application  of  rules. 
Hearings  under  this  subpart  shall  be 
conducted  as  expeditiously  and 
inexpensively  as  possible,  consistent 
with  the  needs  and  rights  of  the  parties 
to  obtain  a  fair  hearing  and  a  complete 
record. 

(c)  Conduct  of  proceedings.  The 
Department  will  reasonably 
accommodate  persons  with  disabilities 
who  are  participants  in  the  hearing 
process  or  interested  members  of  the 
general  public. 

§104.20    Definitions. 

Aggrieved  person  includes  any  person 
who: 

(a)  Claims  to  have  been  injured  by  a 
discriminatory  housi.ng  practice;  or 

(b)  Believes  that  he  or  she  will  be        * 
injured  by  a  discriminatory  housing 
practice  that  is  about  to  occur. 

Attorney  General  means  the  Attorney 
General  of  the  United  Slates. 

Charge  means  the  statement  of  facts 
issued  under  §  103.405  upon  which  HUD 
has  founJ  reasonable  cause  to  believe 
that  a  discriminatory  housing  practice 
has  occurred  or  is  about  to  occur. 

Complainant  means  the  person 
(including  the  Assistant  Secretary  for 
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Fair  Housing  and  Equal  Opportimity) 
who  filed  the  complaint  under  Part  103 
of  this  title. 

Complaint  means  a  complaint  filed 
under  Part  103  of  this  title. 

Discriminatory  housing  practice 
means  an  act  that  is  unlawful  under  Part 
100  of  this  title. 

Fair  Housing  Act  means  Title  VUI  of 
the  Civil  Rights  Act  of  1968.  42  U.S.C. 
3600-3620,  as  amended  by  the  Fair 
Housing  Amendments  Act  of  1988. 

General  Counsel  means  the  General 
Counsel  of  HUD. 

Hearing  means  that  part  of  an 
administrative  proceeding  that  involves 
the  submission  of  evidence,  either  by 
oral  presentation  or  written  submission, 
and  includes  the  submission  of  briefs 
and  oral  arguments  on  the  evidence  and 
applicable  law. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development 

Party  means  a  person  or  agency 
named  or  admitted  as  a  party  to  a 
proceeding.  Party  includes  an  aggrieved 
person  who  intervenes  under  S  104.430. 

Person  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Title  II  of  the 
United  States  Code,  receivers, 
fiduciaries  governmental  entities,  banks, 
building  and  loan  associations,  or  other 
firms  or  enterprises. 

Personal  service  means  handing  a 
copy  of  the  docimient  to  the  person  to  be 
served  or  leaving  a  copy  of  the 
document  with  a  person  of  suitable  age 
and  discretion  at  the  place  of  business, 
residence  or  usual  place  of  abode  of  the 
person  to  be  served. 

Prevailing  party  hzs  the  same 
meaning  as  the  term  has  in  section  722 
of  the  Revised  Statutes  of  the  United 
States  (42  U.S.C.  1988). 

Respondent  means  the  person 
accused  in  a  charge  of  a  discriminatory 
housing  practice. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  Lh'» 
Commonweath  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

§  104.30    Time  computations. 

(a)  In  general.  In  computing  time 
under  this  part,  the  time  period  shall 
begin  the  day  following  the  act  event  or 
default  and  include  the  last  day  of  the 
period,  unless  the  last  day  is  a  Satujtlay, 
Sunday,  or  legal  holiday  observed  by 
the  Federal  Government  in  whch  case 
the  time  period  includes  the  next 
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business  day.  When  the  pregcribed  time 
period  is  seven  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
legal  holidays  shall  be  excluded  from 
the  computation. 

(b)  Modification  of  time  periods. 
Except  for  time  periods  required  by 
statute,  the  administrative  law  judge 
may  enlarge  or  reduce  any  time  period 
required  under  this  part  where 
necessary  to  avoid  prejudicing  the 
public  interest  or  the  rights  of  the 
parties. 

(c)  Entry  of  orders.  In  computing  any 
time  period  involving  the  date  of  the 
issuance  of  an  order  or  decision  by  an 
administrative  law  judge,  the  date  of 
issuance  shall  be  the  date  the  order  or 
decision  is  served  by  the  Chief  Docket 
Clerk. 

(d)  Computation  of  time  for  delivery 
by  mail. 

(1)  Documents  sTiall  not  be  considered 
filed  until  received  by  the  Chief  Docket 
Clerk.  However,  when  documents  are 
filed  by  mail,  three  days  shall  be  added 
to  the  prescribed  time  period. 

(2)  Service  is  effected  at  the  time  of 
mailing. 

(3)  When  a  party  has  the  right  or  is 
required  to  take  an  action  within  a 
prescribed  period  after  the  service  of  a 
docimient  upon  the  party,  and  the 
document  is  served  by  mail,  three  days 
shall  be  added  to  the  prescribed  period. 

§  104.40    Service  and  filing. 

(a)  Generally.  Copies  of  all  filed 
documents  shall  be  served  on  all  parties 
of  record.  All  filed  documents  shall 
clearly  desigr.dte  the  docket  number,  if 
any,  and  title  of  the  proceeding.  All 
documents  to  be  filed  shall  be  delivered 
or  mailed  to  :Se  Chief  Docket  Clerk, 
Office  of  Ad.T. :r,;strative  Law  Judges, 
Room  2158,  i:  l  Seventh  Street.  SW., 
Washington.  DC  20-110. 

(b)  By  parlies.  Parties  shall  file  all 
documents  w.th  ihe  Office  of 
Administrative  Law  |udges  with  a  copy 
to  all  other  parties  of  record.  Service  of 
documents  upon  any  party  may  be  made 
by  personal  service  or  by  mailing  a  copy 
to  the  last  known  address.  When  a  party 
is  represented  by  an  attorney,  service 
shall  be  made  upon  the  attorney.  The 
person  serving  the  document  shall 
certify  to  the  manner  and  date  of 
service. 

(c)  By  the  Office  of  Administrative 
Law  Judges.  The  Office  of 
Administrative  Law  Judges  shall  serve 
all  notices,  order,  decisions  and  all  other 
documents  by  mail  to  the  last  known 
address. 


Subpart  B— Administrallva  Law  Judge 

9 104.100    Designation. 

Proceedings  under  this  part  shall  be 
presided  over  by  an  administrative  law 
judge  appointed  under  5  U.S.C.  3105.  The 
presiding  administrative  law  judge  shall 
be  designated  by  the  Chief 
Administrative  Law  ]ud^  at  HUD. 

§104.110    Authority. 

The  administrative  law  judge  shall 
have  all  powers  necessary  to  the 
conduct  of  fair  and  impartial  hearings 
including,  but  not  limited  to,  the  power: 

(aj  To  conduct  hearings  in  accordance 
with  this  part. 

(b)  To  administer  oaths  and 
affirmations  and  examine  witnesses. 

(c)  To  issue  subpoenas  in  accordance 
with  9  104.590. 

(d)  To  rule  on  offers  of  proof  and 
receive  evidence. 

(e)  To  take  depositions  or  have 
depositions  taken  when  the  ends  of 
justice  would  be  served. 

(f)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  parties  and 
their  counseL 

(g)  To  hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties. 

(h]  To  dispose  of  motions,  procedural 
requests,  and  similar  matters. 

(i)  To  make  initial  decisions  as 
described  under  Subpart  1  of  this  Part. 

(j)  To  exercise  such  powers  vested  in 
the  Secretary  as  are  necessary  and 
appropriate  for  the  purpose  of  the 
hearing  and  conduct  of  the  proceeding. 

§  104.120    Dlsqualtflcatlon. 

(a)  Disqualification.  If  an 
administrative  law  judge  finds  that  there 
is  a  basis  for  his  or  her  disqualification 
in  a  proceeding,  the  administrative  law 
judge  shall  withdraw  from  the 
proceeding.  Withdrawal  is 
accomplished  by  entering  a  notice  in  the 
record  and  by  providing  a  copy  of  the 
notice  to  the  Chief  Administrative  Law 
Judge. 

(b)  Motion  for  recusal.  If  a  party 
believes  that  the  presiding 
administrative  law  judge  should  be 
disqualified  in  a  proceeding  for  any 
reason,  the  party  may  file  a  motion  to 
recuse  with  the  administrative  law 
judge.  The  motion  shall  be  supported  by 
an  affidavit  setting  forth  the  alleged 
grounds  for  disqualification.  The 
administrative  law  judge  shall  rule  on 
the  motion.  If  the  administrative  law 
judge  denies  the  motion,  the 
administrative  law  judge  shall 
incorporate  a  written  statement  of  the 
reasons  for  the  denial  in  the  record. 

(c)  Redesignalion  of  administrative 
law  judge.  If  an  administrative  law 


judge  is  disqualified,  the  Chief 
Administrative  Law  Judge  shall 
designate  another  administrative  law 
judge  to  preside  over  further 
proceedings. 

9  104.130    Ex  parte  communications. 

(aj  General.  An  ex  parte 
communication  is  any  direct  or  indirect 
communication  concerning  the  merits  of 
a  pending  proceeding,  made  by  a  party 
in  the  absence  of  any  other  party,  to  the 
administrative  law  judge  assigned  to  the 
proceeding  and  which  was  neither  on 
the  record  nor  on  reasonable  prior 
notice  to  all  parties.  Ex  parte 
communications  do  not  include 
communications  made  for  the  sole 
purpose  of  scheduling  hearings, 
requesting  extensions  of  time,  or 
requesting  information  on  the  status  of 
cases. 

(b)  Prohibition.  Ex  parte 
communications  are  prohibited. 

(c)  Procedure  upon  receipt.  If  the 
administrative  law  judge  receives  an  ex 
parte  communication  that  the 
administrative  law  judge  knows  or  has 
reason  to  believe  is  prohibited,  the 
administrative  law  judge  shall  promptly 
place  the  communication,  or  a  written 
statement  of  the  substance  of  the 
communication,  in  the  record  and  shall 
furnish  copies  to  all  parties. 
Unauthorized  communications  shall  not 
be  taken  into  consideration  in  deciding 
any  matter  in  issue.  Any  party  making  a 
prohibited  ex  parte  communication  may 
be  subject  to  sanctions  including,  but 
not  limited  to,  exclusion  from  the 
proceeding,  and  an  adverse  ruling  on  the 
issue  that  is  the  subject  of  the  prohibited 
communication. 

9  1 04. 1 40    Separation  of  functions. 

No  officer,  employee,  or  agent  of  the 
Federal  government  engaged  in  the 
performance  of  investigative, 
conciliatory,  or  prosecutorial  functions 
in  connection  wuh  the  proceedir\g  shall, 
in  that  proceeding  or  any  factually 
related  proceeding  under  this  part, 
participate  or  advise  in  the  decision  of 
the  administrative  law  judge,  except  as 
a  witness  or  counsel  during  the 
proceedings. 

Subpart  C— Parties 

9104.200    In  general. 

(a)  Parties.  Parties  to  the  proceeding 
include: 

(1)  HUD.  HUD  files  the  charge  under 

§  103.405  of  this  title  seeking  appropriate 
relief  for  an  aggrieved  party  and 
vindication  of  the  public  interest. 

(2)  The  respondent.  The  respondent  is 
the  person  named  in  the  charge  issued 


under  §  103.405  of  this  title  against 
whom  relief  is  sought 

(3]  Intervenors.  Any  aggrieved  person 
may  intervene  as  a  party  to  the 
proceeding.  No  other  intervention  will 
be  permitted. 

(b)  Rights  of  parties.  Each  party  may 
appear  in  person,  be  represented  by 
counsel,  examine  or  cross-examine 
witnesses,  introduce  documentary  or 
other  relevant  evidence  into  the  record, 
and  request  the  issuance  of  subpoenas. 

(c)  Amicus  curiae.  Briefs  of  amicus 
curiae  may  be  permitted  at  the 
discretion  of  the  administrative  law 
judge.  Such  participants  are  not  parties 
to  the  proceeding. 

9  104.210    Representation. 

(a)  Representation  of  HUD.  HUD  is 
represented  by  the  General  Counsel. 

(b)  Representation  of  other  parties. 
Other  parties  may  be  represented  as 
follows: 

(1)  Individuals  may  appeeir  on  their 
own  behalf. 

(2)  A  member  of  a  partnership  may 
represent  the  partnership. 

(3)  An  officer  of  a  corporation,  trust  or 
association  may  represent  the 
corporation,  trust  or  association. 

(4)  An  officer  or  employee  of  any 
governmental  unit,  agency  or  authority 
may  represent  that  unit,  agency  or 
authority. 

(5)  An  attorney  admitted  to  practice 
before  a  Federal  Court  or  the  highest 
court  in  any  State.  The  attorney's 
representation  that  he  or  she  is  in  good 
standing  before  any  of  these  courts  is 
sufficient  evidence  of  the  attorney's 
qualifications  under  this  section,  unless 
otherwise  ordered  by  the  administrative 
law  judge. 

(c)  Notice  of  appearance.  Each 
attorney  or  other  representative  of  a 
party  shall  file  a  notice  of  appearance. 
The  notice  must  indicate  the  party  on 
whose  behalf  the  appearance  is  made. 
Any  individual  acting  in  a 
representative  capacity  may  be  required 
by  the  administrative  law  judge  to 
demonstrate  authority  to  act  in  that 
capacity. 

(d)  Withdrawal.  An  attorney  or  other 
representative  of  a  party  must  file  a 
written  notice  of  intent  before 
withdrawing  from  participation  in  the 
proceeding. 

9104.220    Standards  of  Conduct 

(a]  In  general.  All  persons  appearing 
in  proceedings  under  this  part  shall  act 
with  integrity  and  in  an  ethical  maimer. 

(b)  Exclusion.  The  administrative  law 
judge  may  exclude  parties  or  their 
representatives  for  refusal  to  comply 
with  directions,  continued  use  of 
dilatory  tactics,  refusal  to  adhere  to 


reasonable  standards  of  orderly  and 
ethical  conduct  failure  to  act  in  good 
faith,  or  violations  of  the  prohibitions 
against  ex  parte  communications.  If  an 
attorney  is  suspended  or  barred  from 
participation  in  a  proceeding  by  an 
administrative  law  judge,  the 
administrative  law  judge  shall  include  in 
the  record  the  reasons  for  the  action.  An 
attorney  who  is  suspended  or  barred 
from  participation  may  appeal  to  the 
Chief  Administrative  Law  Judge.  The 
proceeding  shall  not  be  delayed  or 
suspended  pending  disposition  on  the 
appeal,  except  that  the  administrative 
law  judge  shall  suspend  the  proceeding 
for  a  reasonable  time  to  enable  the  party 
to  obtain  another  attorney. 

Subpart  D— Pleadings  and  fnotiona 

9104.400    In  general 

(a)  Form.  Every  pleading,  motion, 
brief,  or  other  document  shall  contain  a 
caption  setting  forth  the  title  of  the 
proceeding,  the  docket  number  assigned 
by  the  Office  of  Administrative  Law 
Judges,  and  the  designation  of  the  type 
of  document  [e.g.,  charge,  answer  or 
motion  to  dismiss). 

(b)  Signature.  Every  pleading,  motion, 
brief,  or  other  document  filed  by  a  party 
shall  be  signed  by  the  party,  the  party's 
representative,  or  the  attorney 
representing  the  party,  and  must  include 
the  signer's  address  and  telephone 
number.  The  signature  constitutes  a 
certification  that  the  signer  has  read  the 
document;  that  to  the  best  of  the  signer's 
knowledge,  information  and  behef  there 
is  good  ground  to  support  the  document 
and  that  it  is  not  interposed  for  delay. 

(c)  Timely  filing.  The  administrative 
law  judge  may  refuse  to  consider  any 
motion  or  other  pleading  that  is  not  filed 
in  a  timely  fashion  and  in  compUance 
with  this  part.  i 

9  104.410    The  cfiarge. 

(a)  Filing  and  service.  Within  three 
days  after  the  issuance  of  a  charge 
under  §  103.405,  the  General  Counsel 
shall  file  the  charge  with  the  Chief 
Docket  Clerk  in  the  Office  of 
Administrative  Law  Judges  and  serve 
copies  (with  the  additional  information 
required  under  paragraph  (bj  of  this 
section]  on  the  respondent  and  the 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed. 

(b)  Contents.  The  charge  shall  consist 
of  a  short  and  plain  statement  of  the 
facts  upon  which  the  General  Counsel 
has  found  reasonable  cause  to  believe 
that  a  discriminatory  housing  practice 
has  occurred  or  is  about  to  occur.  The 
following  notifications  shall  be  served 
with  the  charge: 


(1)  The  notice  shall  state  that  a 
complaint  (including  HUD.  if  HUD  filed 

'  the  complaint),  a  respondent  or  an 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed  may  elect  to  have 
the  claims  asserted  in  the  charge 
decided  in  a  civil  action  under  section 
812(o}  of  the  Act  in  lieu  of  an 
administrative  proceeding  under  this 
part.  The  notice  shall  state  that  the 
election  must  be  made  not  later  than  20 
days  after  the  receipt  of  the  service  of 
the  charge.  Where  HUD  is  the 
complainant  the  General  Counsel  must 
make  the  election  not  later  than  20  days 
after  the  service  of  the  charge.  The 
notice  shall  state  that  the  notification  of 
the  election  must  be  served  on  the  Chief 
Docket  Clerk  in  the  Office  of 
Administrative  Law  Judges,  the 
respondent  the  aggrieved  party  on 
whose  behalf  the  complaint  was  filed, 
and  the  General  Counsel. 

(2)  The  notice  shall  state  that  if  an 
election  is  made  under  paragraph  (b)(1) 
to  use  the  administrative  procedure: 

(i)  The  parties  will  have  an 
opportunity  for  a  hearing  at  a  date  and 
place  specified  in  the  notice. 

(ii)  The  respondent  will  have  an 
opportunity  to  file  an  answer  to  the 
charge  within  30  days  of  the  date  of 
service  of  the  charge. 

(iii)  The  aggrieved  person  may 
intervene  as  a  party  to  the 
administrative  proceeding  within  30 
days  of  the  date  of  service  of  the  charge. 

(iv)  All  discovery  must  be  concluded 
15  days  before  the  date  set  for  hearing. 

9  104.420    Answer  to  charge. 

Within  the  30  days  after  the  service  of 
the  charge,  a  respondent  contesting 
material  facts  alleged  in  a  charge  or 
contending  that  the  respondent  is 
entitled  to  judgment  as  a  matter  of  law 
shall  file  an  answer  to  the  charge.  An 
answer  shall  include: 

(a)  A  statement  that  the  respondent 
admits,  denies,  or  does  not  have  and  is 
unable  to  obtain  sufficient  information 
to  admit  or  deny,  each  allegation  made 
in  the  charge.  A  statement  of  lack  of 
information  shall  have  the  effect  of  a 
denial.  Any  allegation  that  is  not  denied 
shall  be  deemed  to  be  admitted. 

(b)  A  statement  of  each  affirmative 
defense  and  a  statement  of  facts 
supporting  each  affirmative  defense. 

9  104.430    Request  for  InterventkML 

Within  30  days  after  the  service  of  the 
charge,  any  aggrieved  person  may  file  a 
request  for  intervention  and  participate 
as  a  party  to  the  proceeding.  No  other 
intervention  will  be  permitted. 
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9104.440 


(a)  Amendments.  (1)  By  right.  HUD 
may  amend  its  charge  once  as  a  matter 
of  right  prior  to  filing  of  the  answer. 

(2)  By  leave.  Upon  auch  conditions  as 
are  necessary  to  avoid  prejudicing  the 
public  interest  and  the  rights  of  the 
parties,  the  administrative  law  fudge 
may  allow  amendments  to  pleadings 
upon  motion  of  the  party. 

(3]  Conformance  to  the  evidence. 
When  issues  not  raised  by  the  pleadings 
are  reasonably  within  the  scope  of  the 
original  charge  and  have  been  tried  by 
the  express  or  implied  consent  of  the 
parties,  the  issues  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  pleadings  and  amendments  may  be 
made  as  necessary  to  make  the  pleading 
conform  to  evidence. 

(b)  Supplemental  pleadings.  The 
administrative  law  judge  may,  upon 
reasonable  notice,  permit  supplemental 
pleadings  concerning  transactions, 
occurrences  or  events  that  have 
happened  or  been  discovered  since  the 
date  of  the  pleadings  and  which  are 
relevant  to  any  of  the  issues  involved. 

S  104.450    Motions. 

(a)  Motions.  Any  application  for  an 
order  or  other  request  shall  be  made  by 
a  motion  which,  unless  made  during  an 
appearance  before  the  administrative 
law  judge,  shall  be  made  in  writing. 
Motions  or  requests  made  during  an 
appearance  before  the  administrative 
law  judge  shall  be  stated  orally  and 
made  a  part  of  me  transcript.  All  parties 
shall  be  given  a  reasonable  opportimity 
to  respond  to  written  or  oral  motions  or 
requests. 

(b)  Answers  to  written  motions. 
Within  five  days  after  a  written  motion 
is  served,  any  party  to  the  proceeding 
may  file  an  answer  in  support  of,  or  in 
opposition  to  the  motion.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  no  further  responsive 
documents  may  be  filed. 

(c)  Oral  argument.  The  administrative 
law  judge  may  order  oral  argument  on 
any  motion. 

Subpart  E— Discovery 

9104.500    Discovery. 

(a)  In  general.  This  subpart  governs 
discovery  in  aid  of  administrative 
proceedings  under  this  part.  Except  for 
time  periods  stated  in  these  rules,  to  the 
extent  that  these  rules  conflict  with 
discovery  procedures  in  aid  of  civil 
actions  in  the  United  States  District 
Court  for  the  District  in  which  the 
investigation  of  the  discriminatory 
housing  practice  took  place,  the  rules  of 
the  United  States  District  Court  apply. 


(b)  Scope.  The  parties  are  encouraged 
to  engage  In  voluntary  discovery 
procedures.  Discovery  shall  be 
conducted  as  expeditiously  and 
inexpensively  as  possible,  consistent 
with  the  needs  of  aH  parties  to  obtain 
relevant  evidence.  Unless  otherwise 
ordered  by  the  administrative  law  judge, 
the  parties  may  obtain  discovery 
regarding  any  matter,  not  privileged, 
which  is  relevant  to  the  subject  matter 
involved  in  the  proceeding,  including  the 
existence,  description,  natiu*.  custody, 
condition,  and  location  of  documents  or 
persons  having  knowledge  of  any 
discoverable  matter.  It  is  not  grounds  for 
objection  that  information  sou^t  will 
not  be  admissible  if  the  information 
sought  appears  reasonably  calculated  to 
lead  to  the  discovery  of  admissible 
evidence. 

(c)  Methods.  Parties  may  obtain 
discovery  by  one  or  more  of  the 
following  methods: 

(1)  Deposition  upon  oral  examination 
or  written  questions. 

(2)  Written  interrogatories. 

(3)  Requests  for  the  production  of 
documents  or  other  evidence,  for 
inspection  and  other  purposes,  and 
physical  and  mental  examinations. 

(4]  Requests  for  admissions. 

(d)  Frequency  and  sequence.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  the  frequency  or  sequence  of 
these  methods  is  not  limited. 

(e)  Completion  of  discovery.  All 
discovery  shall  be  completed  15  days 
before  the  date  scheduled  for  hearing. 

§104.510    DeposltkMis. 

(a)  In  general.  Depositions  may  be 
taken  upon  oral  examination  or  upon 
written  interrogatory  before  any  person 
having  the  power  to  administer  oaths. 

(b)  Notice.  Any  party  desiring  to  take 
the  deposition  of  a  witness  shall 
indicate  to  the  witness  and  to  all  parties 
the  time  and  place  of  the  deposition,  the 
name  and  post  office  address  of  the 
person  before  whom  the  deposition  is  to 
be  taken,  the  name  and  address  of  the 
witness,  and  the  subject  matter  of  the 
testimony  of  the  witness.  Notice  of  the 
taking  of  a  deposition  shall  be  given  not 
less  than  five  days  before  the  deposition 
is  scheduled.  The  attendance  of  a 
witness  may  be  compelled  by  subpoena 
under  §  104.590. 

(c)  Procedure  at  deposition.  Each 
witness  deposed  shall  be  placed  imder 
oath  or  a^irmation,  and  otha*  parties 
shall  have  the  right  to  cross-examine. 
The  questions  propounded  and  all 
answers  and  objections  made  to  the 
propounded  questions  shall  be  reduced 
to  writing;  read  by  or  to,  and  subscribed 
by,  the  witness;  and  certified  by  the 


person  before  whom  the  deposition  was 
taken. 

(d)  Objections.  During  a  deposition,  a 
party  or  deponent  may  request 
suspension  of  the  deposition  on  grotmds 
of  bad  faith  in  the  conduct  of  the 
examination,  oppression  of  a  deponent 
or  party,  or  improper  questioning.  Upon 
the  request  for  suspension,  the 
deposition  v»rill  be  adjourned.  The 
objecting  party  or  deponent  must 
immediately  move  the  administrative 
law  judge  for  a  ruling  on  the  objections. 
The  administrative  law  judge  may  then 
limit  the  scope  or  manner  of  taking  the 
deposition. 

(e)  Payment  of  costs  of  deposition. 
The  party  requesting  the  deposition 
shall  bear  all  costs  of  the  deposition. 

9104.520    Use  Of  deposition  at  hearings. 

(a)  In  general.  At  the  hearing,  any  part 
or  all  of  a  deposition,  so  far  as 
admissible  under  the  Federal  Rules  of 
Evidence,  may  be  used  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
due  notice  of  the  taking  of  the 
deposition,  in  accordance  with  the 
following  provisions: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of 
contradicting  or  impeaching  the 
testimony  of  the  deponent  as  a  witness. 

(2)  The  deposition  of  expert  witnesses 
may  be  used  by  any  party  for  any 
purpose,  unless  the  administrative  law 
judge  rules  that  such  use  is  unfair  or  a 
violation  of  due  process. 

(3)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  the  taking  of 
the  deposition  was  an' officer,  director, 
or  duly  authorized  agent  of  a  public  or 
private  corporation,  partnership,  or 
association  that  is  a  party,  may  be  used 
by  any  other  party  for  any  purpose. 

(4)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the 
administrative  law  judge  finds: 

(i)  That  the  witness  is  dead; 

(ii)  That  the  witness  is  out  of  the 
United  States  or  more  than  100  miles 
from  the  place  of  hearing,  unless  it 
appears  that  the  absence  of  the  witness 
was  procured  by  the  pauty  offering  the 
deposition: 

(iii)  That  the  witness  is  unable  to 
attend  to  testify  because  of  age, 
sickness,  infirmity,  or  imprisonment; 

(iv)  That  the  party  offering  the 
deposition  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or 

(v)  Whenever  exceptional 
circimistances  exist  as  to  make  it 
desirable,  in  the  interest  of  justice  and 
with  due  regard  to  the  importance  of 


presentiiig  die  testimony  of  witnesses 
orally  in  cqien  hearing,  to  allow  the 
depoution  to  be  used. 

(5)  If  a  part  of  a  deposition  is  offered 
in  evidence  by  a  party,  any  other  party 
may  require  the  party  to  introduce  all  of 
the  deposition  that  is  relevant  to  the 
part  introdticed.  Any  party  may 
introduce  any  other  part  of  the 
deposition. 

(6)  Substitution  of  parties  does  not 
affect  the  right  to  use  depositions 
previously  taken.  If  a  proceeding  has 
been  dismissed  and  another  proceeding 
involving  the  same  subject  matter  is 
later  brought  between  the  same  parties 
or  their  representatives  or  successors  in 
interest,  all  depositions  lawfully  taken 
in  the  former  proceeding  may  be  used  in 
the  latter  proceeding. 

(b)  Objectiona  to  admissibility.  Except 
as  provided  in  this  paragraph,  objecticHi 
may  be  made  at  the  hearing  to  receiving 
in  evidmce  any  deposition  or  part  of  a 
deposition  for  any  reason  that  would 
require  the  exclusion  of  the  evidence  if 
the  witness  were  present  and  testifying. 

(1)  Objections  to  the  competency  of  a 
witness  or  to  the  competency,  relevancy, 
or  materiality  of  testimony  are  not 
waived  by  failure  to  make  them  before 
or  during  the  taking  of  the  deposition, 
unless  the  basis  of  the  obfection  is  one 
which  might  have  been  obviated  or 
removed  if  presented  at  the  time. 

(2)  Errors  and  irregularities  occurring 
at  the  oral  examination  in  the  manner  of 
taking  the  deposition,  in  the  form  of  the 
questions  or  answers,  in  the  oath  or 
affirmation,  or  in  the  conduct  of  parties, 
and  errors  of  any  kind  which  might  be 
obviated,  removed  oc  cured  if  prompUy 
presented,  are  waived  unless  reasonable 
objection  is  made  at  the  taking  of  the 
deposititm. 

(3)  Objections  to  die  form  of  written 
interrogatories  are  waived  imless  served 
in  writing  upon  the  party  propounding 
the  interrogatories. 


9104.530    Wrmani 

(a)  Written  interrogatories  to  parties. 
Any  party  may  serve  on  any  other  party 
written  Interrogatories  to  be  answered 
by  the  party  served.  If  the  party  served 
is  a  public  or  private  corporation,  a 
partnership,  an  association,  or  a 
governmental  agency,  the 
interrogatories  may  be  answered  by  any 
authorized  officer  or  agent  who  shall 
furnish  such  information  as  may  be 
available  to  the  party. 

(b)  Responses  to  written 
interrogatories.  Each  interrogatory  shall 
be  answered  separately  and  folly  in 
writing  under  oath  or  affirmatian.  unless 
the  party  (Ejects  to  the  interrogatory.  If 
a  party  objects  to  an  interrogatoty.  the 
response  shall  state  the  reasons  for  the 


objection  in  Ueu  of  an  answer.  The 
answer  and  objections  shall  be  signed 
by  the  person  making  them,  except  that 
objections  may  be  signed  by  the  counsel 
for  the  party.  The  party  upon  whom  the 
interrogatories  were  served  shall  serve  a 
copy  of  the  answers  and  objections 
upon  aD  parties  within  15  days  after 
service  of  the  interrogatories. 


9104.540   ProdudianofdecwMRfsand 
ottMr  evWencet  entry  upon  lend  for 
inspection  snd  oUmt  I 
l>tiystcal  and  msnlal  < 

(a)  In  general.  Any  party  may  serve 
on  any  other  party  a  request  to: 

(1)  Produce  and  permit  the  party 
making  the  request,  or  a  person  acting 
on  the  party's  behalf,  to  inspect  and  ■ 
copy  any  designated  documents,  or  to 
inspect  and  copy,  test  or  sample  any 
tangible  things  that  are  in  the 
possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served; 

(2)  Permit  entry  upon  designated  land 
or  other  property  in  the  possession  or 
control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspection  and  measuring, 
photographing,  testing,  or  other  purposes 
stated  in  paragraph  (a)(1)  of  this  section; 
or 

(3)  Submit  to  a  physical  or  mental 
examination  by  a  physician. 

(b)  Contents  of  request  The  request 
shaU: 

(1)  Set  forth  the  Items  to  be  inspected 
by  Indfvidual  item  or  by  category  of 
items; 

(2)  Describe  each  item  or  category 
with  reasonable  particularity:  I 

(3)  Specify  a  reasonable  time,  place 
and  manner  for  making  the  inspection 
and  performing  the  related  acts;  and. 

(4)  Specify  the  time,  place,  manner, 
conditions,  and  scope  of  the  physical  or 
mental  examination,  and  the  pers(Hi  or 
persons  who  will  make  the  examination. 
A  report  of  the  examining  physician 
shall  be  made  in  accordance  with  Rale 
35(b)  of  the  Federal  Rules  of  Civil 
Procedure. 

(c)  Response  to  request  Within  15 
days  of  the  service  of  the  request,  the 
party  upon  whom  the  request  is  served 
shall  serve  a  written  response  on  the 
party  submitting  the  request  The 
response  shall  state,  with  regard  to  each 
item  or  category: 

(1)  That  inspection  and  related 
activities  will  be  permitted  as  requested; 
or 

(2)  That  objection  is  made  to  the 
request  in  whole  or  in  part  If  an 
objection  is  made,  the  response  must 
state  the  reasons  for  the  objection 


9104.560 

(a)  Request  for  admissions.  A  party 
may  serve  on  any  other  party  a  written 
request  for  the  admission  of  the 
genuineness  and  authenticity  of  any 
relevant  document  described  in  or 
attached  to  the  request  or  for  the 
admission  of  the  truth  of  any  specified 
relevant  matter  of  fact 

(b)  Response  to  request  (1)  Each 
matter  for  which  an  admission  is 
requested  is  admitted  unless,  within  15 
days  after  service  of  the  request  the 
party  to  whom  the  request  is  directed 
serves  on  the  requesting  party: 

(i)  A  written  statement  specifically 
denying  the  relevant  matters  for  which 
an  admission  is  requested; 

(ii)  A  written  statement  setting  forth 
in  detail  why  the  party  cannot  truthfully 
admit  or  deny  the  matters;  or 

(iii)  Written  objections  to  the  request 
alleging  that  the  matters  are  privileged 
or  irrelevant  or  that  the  request  is 
otherwise  improper. 

(2)  The  party  to  whom  die  request  is 
directed  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny,  unless  the 
party  states  that  it  h  as  made  a 
reasonaUe  inquiry  cmd  that  the 
informaticm  known  or  readily  obtainable 
is  insufficient  to  enable  the  party  to 
admit  or  deny. 

(c)  Sufficiency  of  response.  The  party 
requesting  admissions  may  move  for  a 
determination  of  the  sufficiency  of  the 
answers  or  objections.  Unless  die 
administrative  law  judge  determines 
that  an  objection  is  justified,  the 
administrative  law  fudge  shaD  order  that 
an  answer  be  served.  If  the 
administrative  law  judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  this  section,  the 
administrative  law  judge  may  order 
either  that  the  matter  is  admitted  or  that 
an  amended  answer  be  served. 

(d)  Effect  of  admission.  Any  matter 
admitted  under  this  section  is 
conclusively  established  unless,  i^ion 
the  motion  of  a  party,  the  administrative 
law  judge  permits  the  withdrawal  or 
amendment  of  the  admission.  Any 
admission  made  under  this  section  is 
made  for  the  purposes  of  the  pending 
proceeding  only,  is  not  an  admission  by 
the  party  for  any  other  purposes,  and 
may  not  be  used  against  the  party  in  any 
other  proceeding. 

(e)  Service  of  requests.  Each  request 
for  admission  and  each  written  response 
must  be  served  on  all  parties  and  filed 
with  the  Office  of  Administrative  Law 
)udges. 
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§  104.560    Sopptomentation  of  responses. 

(a)  In  general.  A  party  who  responded 
to  a  request  for  discovery  with  a 
response  that  was  complete  when  made 
is  under  no  duty  to  supplement  the 
response  to  include  information 
acquired  after  the  response  was  made 
except: 

(1)  A  party  is  under  a  duty  to  timely 
supplement  responses  with  respect  to 
any  question  directly  addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and  "^ 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  the  expert  witness  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(2)  A  party  is  under  a  duty  to  timely 
amend  a  previous  response  if  the  party 
later  obtains  information  upon  the  basis 
of  which: 

(i)  The  party  knows  the  response  was 
incorrect  when  made;  or 

(ii)  The  party  knows  the  response 
though  correct  when  made  is  no  longer 
true  and  the  circumstances  are  such  that 
a  failure  to  amend  the  response  is,  in 
substance,  a  knowing  concealment. 

(b)  By  order  or  agreement.  A  duty  to 
supplement  responses  may  be  imposed 
by  order  of  the  administrative  law  judge 
or  by  agreement  of  the  parties. 

§  104.570    Protective  orders. 

Upon  motion  of  a  party  or  a  person 
from  whom  discovery  is  sought  or  in 
accordance  with  §  104.560(c),  the 
administrative  law  judge  may  make 
appropriate  orders  to  protect  a  party  or 
person  from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense 
as  a  result  of  the  requested  discovery 
request.  The  order  may  direct  that: 

(a)  The  discovery  may  not  be  had; 

(b)  The  discovery  may  be  had  only  on 
speciHed  terms  and  conditions, 
including  a  designation  of  time  and 
place  for  discovery; 

(c)  The  discovery  may  be  had  by  a 
method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovery; 

(d)  Certain  irrelevant  matters  may  not 
be  the  subject  of  discovery,  or  that  the 
scope  of  discovery  be  limited  to  certain 
matters; 

(e)  Discovery  may  be  conducted  with 
no  one  present  other  than  persons 
designated  by  the  administrative  law 
judge; 

(f)  A  trade  secret  or  other  confidential 
research,  development  or  commercial 
information  may  not  be  disclosed,  or 
may  be  disclosed  only  in  a  designated 
way;  or 


(g)  To  protect  privileged  matters,  the 
administrative  law  judge  may  take  such 
other  action  permitted  under  $  104.740. 

9  104.580    Fsnure  to  make  or  coopsrats  in 
discovsry. 

(a)  Motion  to  compel  discovery.  If  a 
deponent  fails  to  answer  a  question 
propounded,  or  a  party  upon  whom  a 
request  is  made  under  SS  104.530 
through  104.550  fails  to  respond 
adequately,  objects  to  a  request,  or  fails 
to  permit  inspection  as  requested,  the 
discovering  party  may  move  the 
administrative  law  judge  for  an  order 
compelUng  a  response  or  an  inspection 
in  accordance  with  the  request.  The 
motion  shall: 

(1)  State  the  natxu^  of  the  request; 

(2)  Set  forth  the  response  or  objection 
of  the  party  upon  whom  the  request  was 
served; 

(3)  Present  argimients  supporting  the 
motion;  and 

(4)  Attach  copies  of  all  relevant 
discovery  requests  and  responses. 

(b)  Evasive  or  incomplete  answers. 
For  the  purposes  of  this  section,  an 
evasive  or  incomplete  answer  or 
response  will  be  treated  as  a  failure  to 
answer  or  respond. 

(c)  Administrative  law  judge  ruling.  In 
ruling  on  a  motion  under  this  section, 
the  administrative  law  judge  may  enter 
an  order  compelling  a  response  or  an 
inspection  in  accordance  with  the 
request,  may  issue  sanctions  under 
paragragh  (d)  of  this  section,  or  may 
enter  a  protective  order  under  S  104.570. 

(d)  Sanctions.  If  a  party  fails  to 
comply  with  an  order  (including  an 
order  for  taking  a  deposition,  the 
production  of  evidence  within  the 
party's  control,  a  request  for  admission, 
or  the  production  of  witnesses),  the 
administrative  law  judge  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  Prohibit  the  party  failing  to  comply 
with  the  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought; 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought; 

(4)  Strike  any  appropriate  part  of  the 
pleadings  or  other  submissions  of  the 
party  failing  to  comply  with  such  order, 
or 

(5)  Take  such  order  action  as  may  be 
appropriate. 

Sul>part  F— Sut>po«nas 

9104.590    Subpoenas. 

(a)  In  general.  This  section  governs 
the  issuance  of  subpoenas  in 


administrative  proceedings  under  this 
part.  Except  for  time  periods  stated  in 
these  rules,  to  the  extent  that  this  rule 
conflicts  with  procedures  for  the 
issuance  of  subpoenas  in  civil  actions  in 
the  United  States  District  Court  for  the 
District  in  which  the  investigation  of  the 
discriminatory  housing  practice  took 
place,  the  rules  of  the  United  States 
District  Court  apply. 

(b)  Issuance  of  subpoena.  Upon  the 
written  request  of  a  party,  the  Chief 
Administrative  Law  Judge  or  the 
presiding  administrative  law  judge  may 
issue  a  subpoena  requiring: 

(1)  The  attendance  of  a  witness  for  the 
purpose  of  giving  testimony  at  a 
deposition; 

(2)  The  attendance  of  a  witness  for  the 
purpose  of  giving  testimony  at  a  hearing; 
and 

(3)  The  production  of  relevant  books, 
papers,  documents  or  tangible  things. 

(c)  Time  of  request.  Requests  for 
subpoenas  in  aid  of  discovery  must  be 
submitted  in  time  to  permit  the 
conclusion  of  discovery  15  days  before 
the  date  scheduled  for  the  hearing.  If  a 
request  for  subpoena  of  a  witness  for 
testimony  at  a  hearing  is  submitted 
three  days  or  less  before  the  hearing,  the 
subpoena  shall  be  issued  at  the 
discretion  of  the  Chief  Administrative 
Law  Judge  or  the  presiding 
admiiiistrative  law  judge,  as 
appropriate. 

(d)  Service.  A  subpoena  may  be 
served  by  any  person  who  is  not  a  party 
and  is  not  less  than  18  years  of  age. 
Service  on  a  person  shall  be  made  by 
delivering  a  copy  of  the  subpoena  to  the 
person  and  by  tendering  witness  fees 
and  mileage  to  that  person.  When  the 
subpoena  is  issued  on  behalf  of  HUD, 
witness  fees  and  mileage  need  not  be 
tendered  with  the  subpoena. 

(e)  Amount  of  witness  fees  and 
mileage.  A  witness  summoned  by  a 
subpoena  issued  under  this  part  is 
entitled  to  the  same  witness  and  mileage 
fees  as  a  witness  in  proceedings  in 
United  States  District  Courts.  Fees 
payable  to  a  vsritness  summoned  by  a 
subpoena  shall  be  paid  by  the  party 
requesting  the  issuance  of  the  subpoena, 
or  where  the  administrative  law  judge 
determines  that  a  party  is  unable  to  pay 
the  fees,  the  fees  shall  be  paid  by  the 
Department. 

(0  Motion  to  quash  or  limit  subpoena. 
Upon  a  motion  by  the  person  served 
with  a  subpoena  or  by  a  party,  made 
within  five  days  of  the  service  of  the 
subpoena  (but  in  any  event  not  less  than 
the  time  specified  in  the  subpoena  for 
compliance),  the  administrative  law 
judge  may: 
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shall  ter^^nate  upon  the  order  of  the 
Chief  Admunistrative  Law  Judge  issued 
after  consultation  with  the  settlement 
judge.  The  conduct  of  settlement 
negotiations  shall  not  unduly  delay  the 
commencement  of  the  hearing. 


(1)  Quash  or  modify  the  subpoena  if  it 
is  unreasonable  and  oppressive  or  for 
other  good  cause  shown;  or 

(2)  Condition  denial  of  the  motion 
upon  the  advancement,  by  the  party  on 
whose  behalf  the  subpoena  was  issued, 
of  the  reasonable  cost  of  producing 
subpoenaed  books,  papers  or 
documents. 

Where  the  circumstances  require,  the 
administrative  law  judg  may  act  upon 
such  a  motion  at  any  time  after  a  copy  ^ 
of  the  motion  has  been  served  upon  the 
party  on  whose  behalf  the  subpoena 
was  issued. 

(g)  Failure  to  comply  with  subpoena. 
If  a  person  fails  to  comply  with  a 
subpoena  issued  under  this  section,  the 
party  requesting  the  subpoena  may  refer 
the  matter  to  the  Attorney  General  for 
enforcement  in  appropriate  proceedings 
under  section  814(c)  of  the  Fair  Housing 
Act 

Subpart  G — Prehearing  Procefkirea 

9 104.600    Prehsartng  statements. 

(a)  In  general.  Before  the 
commencement  of  the  hearing,  the 
administrative  law  judge  may  direct 
parties  to  file  prehearing  statements. 

(b)  Contents  of  statement  The 
prehearing  statement  must  state  the 
name  of  the  party  or  parties  presenting 
the  statement  and.  unless  otherwise 
directed  by  the  administrative  law 
judge,  briefly  set  forth  the  following: 

(1)  Issues  involved  in  the  proceeding. 

(2)  Facts  stipulated  by  the  parties  and 
a  statement  that  the  parties  have  made  a 
good  effort  to  stipulate  to  the  greatest 
extent  possible. 

(3)  Facts  in  dispute. 

(4)  Witnesses  (together  with  a 
summary  of  the  testimony  expected)  and 
exhibits  to  be  presented  at  the  hearing. 

(5)  A  brief  statement  of  applicable 
law. 

(6)  Conclusions  to  be  drawn. 

(7)  Estimated  time  required  for 
presentation  of  the  party's  case. 

(8]  Such  other  information  as  may 
assist  in  the  disposition  of  the 
proceeding. 

9  1 04.6 1 0    Prehearing  conference. 

(a)  In  general.  Before  the 
commencement  or  during  the  course  of 
the  hearing,  the  administrative  law 
judge  may  direct  the  parties  to 
participate  in  a  conference  to  expedite 
the  hearing. 

(b)  Matters  considered.  At  the 
conference,  the  following  matters  may 
be  considered: 

(1)  Simplification  and  clarification  of 
the  issues. 

(2)  Necessary  amendments  to  the 
pleadings. 


(3)  Stipulations  of  fact  and  of  the 
authenticity,  accuracy,  and  admissibility 
of  documents. 

(4)  Limitations  on  the  number  of 
vtritnesses. 

(5)  Negotiation,  compromise,  or 
settlement  of  issues. 

(6)  The  exchange  of  proposed 
exhibits. 

(7)  Matters  of  which  official  notice 
will  be  requested. 

(8)  A  schedule  for  the  completion  of 
actions  discussed  at  the  conference. 

(9)  Such  other  information  as  may 
assist  in  the  disposition  of  the 
proceeding. 

(c)  Conduct  of  conference.  The 
conference  may  be  conducted  by 
telephone,  correspondence  or  personal 
attendance.  Conferences,  however,  shall 
generally  be  conducted  by  a  conference 
call,  unless  the  administrative  law  judge 
determines  that  this  method  is 
impracticable.  The  administrative  law 
judge  shall  give  reasonable  notice  of  the 
time,  place  and  manner  of  the 
conference. 

(d)  Record  of  conference.  Unless 
otherwdse  directed  by  the  administrative 
law  judge,  the  conference  will  not  be 
stenographically  recorded.  The 
administrative  law  judge  will  reduse  the 
actions  taken  at  the  conference  to  a 
written  order  or.  if  the  conference  takes 
place  less  than  seven  days  before  the 
beginning  of  the  hearing,  may  make  a 
statement  on  the  record  summarizing  the 
actions  taken  at  the  conference. 

9  104.620    SeldsiiMiU  nejotlsUoos  before 
a  settlentent  fudge. 

(a)  Appointment  of  settlement  jud^e. 
The  administrative  law  judge,  upon  the 
motion  of  a  party  or  upon  his  or  her  own 
motion,  may  request  the  Chief 
Administrative  Law  Judge  to  appoint 
another  administrative  law  judge  to 
conduct  settlement  negotiations.  The 
order  appointing  the  settlement  judge 
may  confine  the  scope  of  settlement 
negotiations  to  specified  issues.  The 
order  shall  direct  the  settlement  judge  to 
report  to  the  Chief  Administrative  Law 
Judge  within  specified  time  periods. 

(b)  Duties  of  settlement  Judge.  (1)  The 
settlement  judge  shall  convene  and 
preside  over  conferences  and  settlement 
negotiations  between  the  parties  and 
assess  the  practicalities  of  a  potential 
settlement. 

(2)  The  settlement  judge  shall  report 
to  the  Chief  Administrative  Law  Judge 
describing  the  status  of  the  settlement 
negotiations,  evaluating  settlement 
prospects,  and  reconmiending  the 
termination  or  continuation  of  the 
settlement  negotiations.  ^ 

(c)  Termination  of  settlement 
negotiations.  Settlement  negotiations 


Subpart  H— Hearing  Procedures 

9104.700    Date  and  place  of  bearing. 

(a)  Date.  The  hearing  shall  commence 
not  later  than  120  days  following  the 
issuance  of  the  chaige  under  9  103.405. 
unless  it  is  impracticable  to  do  so.  If  the 
hearing  cannot  be  commenced  within 
this  time  period,  the  administrative  law 
judge  shall  notify  HUD,  the  aggrieved 
persons  on  whose  behalf  the  charge  vras 
filed,  and  the  respondent  in  writing  of 
the  reasons  for  the  delay. 

(b)  Place.  The  hearing  will  be 
conducted  at  a  place  in  the  vicinity  in 
which  the  discriminatory  housing 
practice  is  alleged  to  have  occurred  or  to 
be  about  to  occur. 

(c)  Notification  of  time  and  place  for 
hearing.  The  charge  issued  under 

9  103.405  will  specify  the  time,  date  and 
place  for  the  hearing.  The  administratiTe 
law  judge  may  change  the  time,  date  or 
place  of  the  hearing,  or  may  temporarily 
adjourn  or  continue  a  hearing  for  good 
cause  shown.  If  such  a  change  is  made 
or  the  hearing  is  temporarily  adjourned, 
the  administrative  law  judge  shaO  give 
the  parties  at  least  five  days  notice  of 
the  revised  time,  date  and  place  for  the 
hearing,  unless  otherwise  agreed  by  the 
parties. 

9104.710    Conduct  of  hearings. 

The  hearing  shall  be  conducted  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C  551-559). 

9104.720    Waiver  Of  right  to  appear. 

If  all  parties  waive  their  right  to 
appear  before  the  administrative  law 
judge  or  to  present  evidence  and 
arguments,  it  is  not  necessary  for  the 
administrative  law  judge  to  conduct  an 
oral  hearing.  Such  waivers  shall  be 
made  in  writing  and  filed  with  the 
administrative  law  judge.  Where 
waivers  are  submitted  by  all  parties,  the 
administrative  law  judge  shall  make  a 
record  of  the  relevant  written  evidence 
submitted  by  the  parties  and  pleadings 
submitted  by  the  parties  with  respect  to 
the  issues  in  the  proceeding.  These 
docimients  shall  constitute  the  evidence 
in  the  proceeding  and  the  decision  shall 
be  based  upon  this  evidence.  Such 
hearings  shall  be  deemed  to  commence 
on  the  first  day  that  written  evidence 
may  be  submitted  for  the  record. 
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I104.7M    EvMwice. 

The  Federal  Rules  of  Evidence  apply 
to  the  presentation  of  evidence  in 
hearings  luider  this  part. 

{104.740    In  camars  snd  protscUve 


The  administrative  law  judge  may 
limit  discovery  or  the  introduction  of 
evidence,  or  issue  such  protective  or 
other  orders  necessary  to  protect 
privileged  communications,  if  the 
administrative  law  judge  determines 
that  information  in  dociunents 
containing  privileged  matters  should  be 
made  available  to  a  party^the 
administrative  law  jud^e  may  order  the 
preparation  of  a  simunary  or  extract  of 
the  original.  Tbe,sa^mary  or  abstract 
may  be  admitted  as  evidence  in  the 
record. 

1104.750    Exhibits. 

(a)  Identification.  All  exhibits  offered 
into  evidence  shall  be  numbered 
sequentially  and  marked  with  a 
designation  identifying  the  party 
offering  the  exhibit 

(b)  Exchange  of  exhibits.  One  copy  of 
each  exhibit  offered  into  evidence  must 
b«  furnished  to  each  of  the  parties  and 
to  the  administrative  law  judge.  If  the 
administrative  law  judge  does  not  fix  a 
time  for  the  exchange  of  exhibits,  the 
parties  shall  exchange  copies  of  exhibits 
at  the  earliest  practicable  time  before 
the  commencement  of  the  hearing. 

1104.760    AuthMitlcity. 

The  authenticity  of  all  documents 
submitted  as  proposed  exhibits  in 
advance  of  the  hearing  shall  be 
admitted,  unless  a  party  files  a  written     , 
objection  to  the  exhibit  before  the 
commencement  of  the  hearing.  Upon  a 
clear  showing  of  good  cause  for  failure 
to  file  such  a  written  objection,  the 
administrative  law  judge  may  permit  the 
party  to  challenge  the  authenticity. 

1104.770    Stlpulatlona. 

The  parties  may  stipulate  to  any 
pertinent  facts  by  oral  agreement  at  the 
hearing  or  by  written  agreement  at  any 
time.  Stipulations  may  be  submitted  into 
evidence  at  any  time  before  the  end  of 
the  hearing.  When  received  into 
evidence,  the  stipulation  is  binding  on 
the  parties. 

I104.7M    Rscofd  of  hewing. 

(a)  Hearing  record.  All  oral  hearings 
shall  be  recorded  and  transcribed  by  a 
reporter  designated  by,  and  under  the 
supervision  of,  the  administrative  law 
judge.  The  original  transcript  shall  be  a 
part  of  the  record  and  shall  constitute 
the  sole  official  transcript  All  exhibits 
introduced  as  evidence  shall  be  marked 
foe  Identification  and  incorporated  as  a 


part  of  the  record.  Transcripts  may  be 
obtained  by  the  parties  and  by  the 
public  from  the  official  reporter  at  rates 
not  to  exceed  the  applicable  rates  fixed 
by  the  contract  with  the  reporter. 

(b)  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted  upon 
motion  of  a  party.  Motions  for  correction 
must  be  submitted  within  five  days  of 
the  receipt  of  the  transcript  Corrections 
of  the  official  transcript  will  be 
permitted  only  where  errors  of 
substance  are  involved  and  upon  the 
approval  of  the  administrative  law 
judge. 

{104.7M    Argumants  and  bilafs. 

(a)  Arguments.  Following  the 
submission  of  evidence  at  an  oral 
hearing,  the  administrative  law  judge 
may  hear  oral  argiunents.  The 
administrative  law  judge  may  limit  the 
time  permitted  for  such  arguments  to 
avoid  unreasonable  delay. 

(b)  Submission  of  written  brieft.  The 
administrative  law  judge  may  permit  the 
submission  of  written  briefs  following 
the  adjournment  of  the  oral  hearing. 
Written  briefs  shall  be  simultaneously 
filed  by  all  parties  and  shall  be  due  not 
later  than  30  days  following  the 
adjournment  of  the  oral  hearing. 

1104.000    EndofhMrtoi«. 

(a)  Oral  hearings.  Where  there  is  an 
oral  hearing,  the  hearing  ends  on  the 
day  of  the  adjournment  of  the  oral 
hearing  or,  where  written  briefs  are 
permitted,  on  the  date  that  the  written 
briefs  are  due. 

(b)  Hearing  on  written  record.  Where 
the  parties  have  waived  an  oral  hearing, 
the  hearing  ends  on  the  date  set  by  the 
administrative  law  judge  as  the  final 
date  for  the  receipt  of  submissions  by 
the  parties. 

1 104.110    Receipt  Of  •vMenos  following 
hasrtng. 

Following  the  end  of  the  hearing,  no 
additional  evidence  may  be  accepted 
into  the  record,  except  with  the 
permission  of  the  administrative  law 
judge.  The  administrative  law  judge  may 
receive  additional  evidence  upon  a 
determination  that  new  and  material 
evidence  was  not  readily  available 
before  the  end  of  the  hearing,  the 
evidence  has  been  timely  submitted,  and 
its  acceptance  will  not  unduly  prejudice 
the  rights  of  the  parties.  However,  the 
administrative  law  judge  shall  include  in 
the  record  any  motions  for  attorney's 
fees  (including  supporting 
documentation),  and  any  approved 
corrections  to  the  transcripts. 


Subpart  I— Dismissate  and  Decisions 

1104.000    OiamisseL 

(a)  Election  of  judicial  determination. 
If  the  complainant,  the  respondent  or 
the  aggrieved  person  on  whose  behalf  a 
complaint  was  filed  makes  a  timely 
election  to  have  the  claims  asserted  in 
the  charge  decided  in  a  civil  action 
under  section  812(o]  of  the  Act  the 
administrative  law  judge  shall  dismiss 
the  administrative  proceeding. 

(b)  Effect  of  a  civil  action  on 
adniinistrative  proceeding.  An 
administrative  law  judge  may  not 
continue  an  administrative  proceeding 
under  this  part  regarding  an  alleged 
discriminatory  housing  practice  after  the 
beginning  of  the  trial  of  a  civil  action 
commenced  by  an  aggrieved  person 
under  an  Act  of  Congress  or  a  State  law 
seeking  relief  with  respect  to  that 
discriminstory  housing  practice.  If  such 
a  trial  is  commenced,  the  administrative 
law  judge  shall  dismiss  the 
sdministrative  proceeding.  The 
commencement  of  s  civil  action  for 
appropriate  temporary  or  preliminary 
relief  under  section  610(e]  or  section 
813(c)(1)  of  the  Fair  Housing  Act  does 
not  affect  administrative  proceedings 
undn^  this  part 

1104.010    InWaldacManef) 


(a)  In  general.  Within  the  time  period 
set  forth  in  paragraph  (d)  below,  the 
administartive  law  judge  shall  issue  an 
intial  decision  including  findings  of  fact 
and  conclusions  of  law  upon  each 
material  issue  of  fact  or  law  presented 
on  the  record.  The  initial  decision  of  the 
administrative  law  judge  shall  be  based 
on  the  record  of  the  proceeding. 

(b)  Finding  against  respondent.  If  the 
sdministrative  law  judge  finds  that  a 
respondent  has  engaged,  or  is  about  to 
engage,  in  a  discriminatory  housing 
practice,  the  administrative  law  judge 
shall  issue  an  initial  decision  against  the 
respondent  and  order  such  relief  as  msy 
be  appropriate.  The  relief  may  include, 
but  is  not  limited  to,  the  following: 

(1)  The  administrative  law  jadga  may 
order  the  respondent  to  pay  damages  to 
the  aggrieved  person  (including  damages 
caused  by  hiuniliation  and 
embarrassment). 

(2)  The  adminish-ative  law  judge  may 
provide  for  injunctive  or  such  omer 
equitable  relief  as  may  be  appropriate. 
No  such  order  may  affect  any  contract 
sale,  encumbrance  or  lease 
consummated  before  the  issuance  of  the 
initial  decision  that  involved  a  bona  fide 
purchaser,  enciunbrancer  or  tenant 
without  actual  knowledge  of  the  charge 
issued  under  i  104.405. 


(3)  To  vindicate  the  public  interest 
the  administrative  law  judge  may  assess 
a  civil  penalty  against  the  respondent 

(i)  The  amount  of  the  civil  penalty 
may  not  exceed: 

(A)  $10,000,  if  the  respondent  has  not 
been  adjudged  to  have  committed  any 
prior  discriminatory  housing  practice  in 
any  administrative  hearing  or  civil 
action  permitted  under  the  Fair  Housing 
Act  or  any  State  or  local  fair  housing 
law,  or  in  any  licensing  or  regulatory 
proceeding  conducted  by  a  Federal, 
State  or  local  governmental  agency. 

(B)  $25,000,  if  the  respondent  has  been 
adjudged  to  have  committed  one  other 
discriminatory  housing  practice  in  any 
administrative  hearing  or  civil  action 
permitted  under  the  Fair  Housing  Act  or 
any  State  or  local  fair  housing  law,  or  in 
any  licensing  or  regulatory  proceeding 
conducted  by  a  Federal,  State,  or  local 
government  agency,  and  the 
adjudication  was  made  during  the  five- 
year  period  preceding  the  date  of  filing 
of  the  charge. 

(C)  $50,000,  if  the  respondent  has  been 
adjudged  to  have  committed  two  or 
more  discriminatory  housing  practices  in 
any  administrative  hearings  or  civil 
actions  permitted  under  the  Fair 
Housing  Act  or  any  State  or  local  fair 
housing  law,  or  in  any  licensing  or 
regulatory  proceeding  conducted  by  a 
Federal,  State,  or  local  government 
agency,  and  the  adjudications  were 
made  during  the  seven-year  period 
preceding  the  date  of  the  filing  of  the 
charge. 

(ii)  The  time  periods  set  forth  in 
paragraph  (b)(3)(i)(B)  and  (C)  do  not 
apply  if  the  acts  constituting  the 
discriminatory  housing  practice  that  is 
the  subject  of  the  charge  were 
committed  by  the  same  natural  person 
who  has  previously  been  adjudged  to 
have  committed  acts  constituting  a 
discriminatory  housing  practice  in  any 
administrative  hearing  or  civil  action 
permitted  under  the  Fair  Housing  Act  or 
any  State  or  local  fair  housing  law,  or  in 
any  licensing  or  regulatory  proceeding 
conducted  by  a  Federal,  State  or  local 
governmental  agency. 

(iii)  If  the  administrative  law  judge 
determines  that  more  than  one 
respondent  has  been  engaged  or  is 
about  the  engage  in  a  discriminatory 
housing  practice,  the  administrative  law 
judge  may  assess  a  civil  penalty,  up  to 
the  maximum  permitted  under 
paragraph  (b)(3)(i)  and  (ii)  of  this 
section,  against  each  respondent. 

(c)  Finding  in  favor  of  respondent.  If 
the  administrative  law  judge  finds  that  a 
respondnet  has  not  engaged,  and  is  not 
about  to  engage,  in  a  discriminatory 
housing  practice,  the  administrative  law 


judge  shall  make  an  initial  decision 
dismissing  the  charge. 

(d)  Date  of  issuance.  The 
administrative  law  judge  shall  issue  an 
initial  decision  within  60  days  after  the 
end  of  the  hearing,  unless  it  is  ^ 

impracticable  to  do  so.  If  the  ^ 

administrative  law  judge  is  unable  to 
issue  the  initial  decision  within  this  time 
period  (or  within  any  succeeding  60-day 
period  following  the  initial  60-day 
period),  the  administrative  law  judge 
shall  notify  HUD,  the  aggrieved  person 
on  whose  behalf  the  charge  was  filed, 
and  the  respondent  in  writing  of  the 
reasons  for  the  delay. 

S  104.920    Service  of  Initial  decision. 

Simultaneously  with  the  issuance  of 
the  initial  decision,  the  administrative 
law  judge  shall  serve  the  initial  decision 
on  the  respondent  the  aggrieved  person 
on  whose  behalf  the  charge  was  filed, 
the  General  Counsel,  the  Secretary  of 
HUD  and  any  interveners.  The  initial 
decision  will  include  a  notice  stating 
that  the  initial  decision  will  become  the 
final  decision  of  the  Department  unless 
the  Secretary  issues  a  final  decision 
under  §  104.930  within  30  days  of  the 
date  of  issuance  of  the  initial  decision. 

S  104.925    Resolution  of  charge. 

At  any  time  before  the  issuance  of  a 
final  decision  under  S  104.930,  the 
parties  may  submit  an  agreement 
resolving  the  charge.  The  agreement 
must  be  signed  by  the  General  Counsel, 
the  respondent  and  all  aggrieved 
persons  upon  whose  behalf  the  charge 
was  issued.  The  administrative  law 
judge  shall  accept  the  agreement  by 
issuing  an  initial  decision  based  on  the 
agreed  findings.  The  submission  of  an 
agreement  resolving  the  charge 
constitutes  a  waiver  of  any  right  to 
challenge  or  contest  the  validity  of  a 
decision  entered  in  accordance  with  the 
agreement  i 

S  104.930    Final  decision. 

(a)  Issuance  affinal  decision  by 
Secretary.  The  Secretary  of  HUD  may 
review  any  finding  of  fact  conclusion  of 
law,  or  order  contained  in  the  initial 
decision  of  the  administrative  law  judge 
and  issue  a  final  decision  in  the 
proceeding.  The  Secretary  may  affirm, 
modify  or  set  aside,  in  whole  or  in  part, 
the  initial  decision,  or  remand  the  initial 
decision  for  further  proceedings.  The 
Secretary  shall  serve  the  final  decision 
on  all  parties  no  later  than  30  days  from 
the  date  of  issuance  of  the  initial 
decision  of  the  administrative  law  judge. 
The  final  decision  shall  be  served  on  the 
respondent  the  aggrieved  person  on 
whose  behalf  the  charge  was  filed,  the 
General  Counsel,  and  any  intervenors. 


(b)  No  final  decision  by  Secretary.  If 
the  Secretary  of  HUD  does  not  serve  a 
final  decision  within  the  time  period 
described  above,  the  initial  decision  of 
the  administrative  law  judge  will 
become  the  final  decision  of  the 
Department  For  the  purposes  of  this 
part,  such  a  final  decision  will  be 
considered  to  have  beeii  issued  30  days 
following  the  date  of  issuance  of  the 
initial  decision. 

(c)  Public  disclosure.  HUD  shall  make 
public  disclosure  of  each  final  decision. 

S  104.035    Action  upon  Issuance  of  a  final 
decision. 

(a)  Licensed  or  regulated  businesses. 
(1)  If  a  final  decision  includes  a  finding 
that  a  respondent  has  engaged  or  is 
about  to  engage  in  a  discriminatory 
housing  practice  in  the  course  of  a 
business  that  is  subject  to  licensing  or 
regulation  by  a  Federal,  State  or  local 
governmental  agency,  the  General 
Counsel  will  notify  the  governmental 
agency  of  the  decision  by: 

(i)  Sending  copies  of  the  findings  of 
fact  conclusions  of  law  and  the  final 
decision  to  the  governmental  agency  by 
certified  mail;  and 

(ii)  Recommending  appropriate 
disciplinary  action  to  the  governmental 
agency,  including,  where  appropriate, 
the  suspension  or  revocation  of  the 
license  of  the  respondent. 

(2)  The  General  Counsel  shall  notify 
the  appropriate  governmental  agencies 
within  30  days  after  the  date  of  issuance 
of  the  final  decision,  unless  a  petition  for 
judicial  review  of  the  final  decision  as 
described  in  S  104.950  has  been  filed 
before  the  issuance  of  the  notification  of 
the  agency.  If  such  a  petition  has  been 
filed,  the  General  Counsel  will  provide 
the  notification  to  the  governmental 
agency  within  30  days  of  the  date  that 
the  final  decision  is  affirmed  upon 
review.  If  a  petition  for  judicial  review  is 
timely  filed  following  the  notification  of 
the  governmental  agency,  the  General 
Counsel  will  promptly  notify  the 
governmental  agency  of  the  petition  and 
withdraw  his  or  her  recommendation. 

(b)  Notification  to  the  Attorney 
General.  If  a  final  decision  includes  a 
finding  that  a  respondent  has  engaged  or 
is  about  to  engage  in  a  discriminatory 
housing  practice  and  another  final 
decision  including  such  a  finding  was 
issued  under  this  part  within  the  five 
years  preceding  the  date  of  issuance  of 
the  final  decision,  the  General  Counsel 
shall  notify  the  Attorney  General  of  the 
decisions  by  sending  a  copy  of  the  final 
decisions  in  each  administrative 
proceeding. 
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9104.940    Attorney's  f«M  and  co«t*. 

Following  the  issuance  of  the  final 
decision  under  5  104.930,  any  prevailing 
party,  except  HUD,  may  apply  for 
attorney's  fees  and  costs.  The 
administrative  law  judge  will  issue  an 
initial  decision  awarding  or  denying 
such  costs.  The  initial  decision  will 
become  the  final  decision  of  HUD  unless 
the  Secretary  reviews  the  initial 
decision  and  issues  a  Bnal  decision  on 
fees  and  costs  within  30  days.  The 
recovery  of  reasonable  attorney's  fees 
and  costs  will  be  permitted  as  follows: 

(a)  If  the  respondent  is  the  prevailing 
party:  (1)  HUD  shall  be  liable  for 
reasonable  attorney's  fees  and  costs  to 
the  extent  provided  under  the  Equal 
Access  to  Justice  Act  (5  U.S.C.  504)  and 
HUD'S  reguIaUons  at  24  CFR  Part  14; 
and  (2}  an  intervener  shall  be  liable  for 
reasonable  attorney's  fees  and  costs 
only  to  the  extent  that  the  iotervenor's 
participation  in  the  administrative 
proceeding  was  frivolous  or  vexatious, 
or  was  for  the  purpose  of  harassment 

(b)  To  the  extent  that  an  intervenor  is 
a  prevailing  party,  the  respondent  shall 
be  liable  for  reasonable  attorney's  fees 
unless  special  circiunstances  make  the 
recovery  of  such  fees  and  costs  unjust 

Sut>part  J— Judicial  RtvlMr  and 
Enfowiwnt  of  Final  D«cteion 

$104,950    Judicial  review  of  final  decistoa 

(a)  Petition  for  review.  Any  party 
adversely  affected  by  a  final  decision 
under  $104,930  may  file  a  petition  in  the 
appropriate  United  States  Court  of 
Appeals  for  review  of  the  decision  under 
section  812(1)  of  the  Fair  Housing  Act 
The  petition  must  be  filed  within  SO  days 
of  the  date  of  issuance  of  the  final 
decision. 

(b)  No  petition  for  review.  If  no 
petition  for  review  is  filed  under 
paragraph  (a)  within  45  days  from  the 
date  of  issuance  of  the  final  decision, 
the  findings  of  facts  and  final  decision 
shall  be  conclusive  in  connection  with 
any  petition  for  enforcement  described 
under  §  104.955(a]  filed  thereafter  by  the 
General  Counsel,  and  in  connection  with 
any  petition  for  enforcement  described 
under  { 104.955(b). 

(104.955    Enfofcement  Of  final  dadalon. 

(a)  Enforcement  by  HUD.  Following 
the  issuance  of  a  final  decision  under 
S  104.930,  the  General  Counsel  may 
petition  the  appropriate  United  States 
Court  of  Appeals  for  the  enforcement  of 
the  final  decision  and  for  appropriate 
temporary  relief  or  restraining  order  in 
accordance  with  section  812(j)  of  the 
Fairliousing  Act 

(b)  Enforcement  by  others.  If  before 
the  expiration  of  90  dajrs  from  the  date 


of  issuance  of  the  final  decision  under 
S  104.930,  no  petition  for  review  of  (he 
final  decision  described  under  {  104.950 
has  been  filed,  and  the  General  Counsel 
has  not  sought  enforcement  of  the  final 
decision  as  described  in  paragraph  (a)  of 
this  section,  any  person  entitied  to  relief 
under  the  final  decision  may  petition  the 
appropriate  United  States  Court  of 
Appeals  for  the  enforcement  of  the  final 
decision  in  accordance  with  section 
812(m)  of  the  Fair  Housing  Act. 

PART  105-FAiR  HOUSINQ 

6.  The  authority  citation  for  Part  15 
would  be  revised  to  read  as  follows: 

Authority:  THle  VUL  Civil  RighU  Act  of 
1968  (42  U.S.C  3600-3620):  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)] 

7.  In  1105.1.  paragraph  (a)  would  be 
revised,  paragraph  (b)  would  be 
redesignated  as  paragraph  (d),  and  new 
paragraphs  (b)  and  (c)  would  be  added, 
to  read  as  follows: 

§105.1    Purpoaaa. 

(a)  This  part  contains  the  procedures 
established  by  the  Department  of 
Housing  and  Urban  Development  for  the 
investigation  and  conciliation  of 
complaints  imder  section  SIO  of  the  Fair 
Housing  Act  42  U.S.C.  3610,  as  it  existed 
before  the  amendment  of  the  Act  by  the 
Fair  Housmg  Amendments  Act  of  1988 
(Pub.  L 100-430.  approved  September 
13, 1988). 

(b)(1)  This  part  applies  to: 

(i)  Complaints  filed  before  or  after 
March  12, 1989  that  involve  alleged 
discriminatory  housing  practices  that 
occurred  before  March  IZ  1989  and  are 
not  alleged  to  have  continued  after 
March  12. 1969;  and 

(ii)  Complaints  filed  before  March  12, 
1988  that  involve  alleged  discriminatory 
housing  practices  that  occurred  before 
and  continue  after  March  12, 1989, 
unless  the  complainant  elects  under 
S  105.81  to  proceed  under  Part  103. 

(2)  Part  103  contains  the  procediu^s 
established  by  HUD  for  the 
investigation  and  conciliation  of 
complaints  under  section  810  of  the  Act 
as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988.  HUD's 
regulations  governing  proceedings 
before  an  administrative  law  judge 
adjudicating  a  diarge  issued  under 
\  103.405  are  contained  in  Part  104,  and 
are  not  applicable  to  complaints 
processed  under  this  Part  105. 

(c)  The  procedures  under  this  part  for 
the  investigation  and  conciliation  of 
complaints  will  be  conducted  in 
accordance  with  section  504  of  die 


Rehabilitation  Act  of  1973  (29  U.S.C 
794). 


•        • 


8.  Section  105.81  would  be  added  to 
read  as  follows: 

9  10SJ1    Continuing  violations. 

If  at  any  time  during  investigation  or 
conciliation,  the  Department  determines 
that  a  complaint  involves  an  alleged 
discriminatory  housing  practice  that 
continued  after  March  12. 1989.  the 
Department  shall  notify  the  complainant 
and  provide  the  complainant  with  a 
reasonable  opportunity  to  elect  to  have 
the  complaint  processed  under  Part  103, 
in  Ueu  of  the  procedures  under  this  part 
The  notice  shall  describe  the  procedures 
available  to  the  complainant  under  each 
part  and  shall  be  made  by  certified  mail 
If  such  an  election  is  made,  HUD  shall 
notify  the  respondent  of  the  election, 
and  process  the  complaint  under  Part 
103. 

PART  106— FAIR  HOUSINQ 
ADMINISTRATIVE  MEETINGS  tmOER 
THE  FAIR  HOUSING  ACT 

9.  The  authority  citation  for  Part  106 
would  be  revised  to  read  as  follows: 

Autboiity:  Title  VIII.  Civil  Rights  Act  of 
1968  (42  U.S.C.  3600-3620):  sec.  7(d), 
Departmeot  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

10.  Section  106.1  would  be  revised  to 
read  as  follows: 

9 106.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
procedures  for  public  meetings  or 
conferences  that  may  be  used  to  assist 
the  Assistant  Secretary  in  achieving  the 
aims  of  the  Fair  Housing  Act  for  the 
promotion  and  assiu'ance  of  equal 
opportunity  in  housing  with  regard  to 
race,  color,  religion,  sex.  handicap, 
familial  stattis,  or  national  origin,  and, 
specifically,  to  carry  out  those 
responsibilities  delegated  to  him  or  her 
by  the  Secretary  of  Housing  and  Urban 
Developilll^  under  sections  808(e)(1), 
(2).  and  (3),  and  809  of  the  Fair  Housing 
Act 

11.  Section  106.2  would  be  revised  to 
read  as  follows: 

9106.2  DeflnMons. 
As  used  in  this  part 

(a)  "Assistant  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  in  the 
Department  of  Housing  and  Urban 
Development  ^ 

(b)  *^eeting"  means  a  pubbc  meeting 
or  conference  held  under  the  authority 
of  the  Fair  Housing  Act  and  this  part 


(c)  "Fair  Housing  Act"  means  Tide 
VIII  of  the  Civil  Rights  Act  of  1968.  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988.  42  U.S.C. 
3600-3620. 

12.  Part  109  would  be  revised  to  read 
as  follows: 

PART  109— FAIR  HOUSING 
ADVERTISING 

Sec*  ' 

109.5    Policy. 
109.10    Purpose. 

109.15  Deflnitions. 

109.16  Scope. 

109.20    Use  of  words,  phrases,  symbols,  and 

visual  aids. 
109.25    Selective  us^  of  advertising  media  or 

content. 
109.30    Fair  housing  policy  and  practices. 

Appendix  I  to  Part  109 — Fair  Housing 
Advertising 

Authority:  Title  VIII.  Civil  Rights  Act  of 
1968  (42  U.S.C.  3600-3620);  sec.  7(d]. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

9109.5    Policy. 

It  is  the  policy  of  the  United  States  to 
provide,  within  constitutional 
limitations,  for  fair  housing  throughout 
the  United  States.  The  provisions  of  the 
Fair  Housing  Act  (42  U.S.C.  3600-3620) 
make  it  unlawful  to  discriminate  in  the 
sale,  rental,  and  financing  of  housing, 
and  in  the  provision  of  brokerage  and 
appraisal  services,  on  account  of  race, 
color,  religion,  sex,  handicap,  famihal 
status,  or  national  origin.  Section  e04(c] 
of  the  Fair  Housing  Act  42  U.S.C. 
3604(c),  as  amended,  makes  it  unlawful 
to  make,  print  or  publish,  or  cause  to  be 
made,  printed,  or  published,  any  notice, 
statement  or  advertisement  with 
respect  to  the  sale  or  rental  of  a 
dwelling,  that  indicates  any  preference, 
limitation,  or  discrimination  based  on 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin,  or  an 
intention  to  make  any  such  preference, 
limitation,  or  discrimination.  However, 
the  prohibitions  of  the  act  regarding 
familial  status  do  not  apply  with  respect 
to  "housing  for  older  persons",  as 
defined  in  section  807(b)  of  the  act 

§  109.10    l>urpose. 

The  purpose  of  this  part  is  to  assist  all 
advertising  media,  advertising  agencies 
and  all  other  persons  who  use 
advertising  to  make,  print  or  publish,  or 
cause  to  be  made,  printed,  or  published, 
advertisements  with  respect  to  the  sale, 
rental,  or  financing  the  dwellings  which 
are  in  compliance  with  the  requirements 
of  the  Fair  Housing  Act.  These 
regulations  also  describe  the  matters 
this  Department  will  review  in 
evaluating  compliance  with  the  Fair 
Housing  Act  in  connection  with 


investigations  of  complaints  alleging 
discriminatory  housing  practices 
involving  advertising. 

9109.15  DefMtions. 

As  used  in  this  part: 

(a)  "Assistant  Siecretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportimity. 

(b)  "Dwelling"  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof. 

(c)  "Family"  includes  a  single 
individual. 

(d)  "Person"  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  oganizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Tide  11  of  the 
United  States  Code,  receivere,  and 
fiduciaries. 

(e)  'To  rent"  includes  to  lease,  to 
sublease,  to  let  and  otherwise  to  grant 
for  a  consideration  the  right  to  occupy 
premises  not  owned  by  the  occupant 

(f)  "Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
section  804,  805.  806,  or  818  of  the  Fair 
Housing  Act. 

(g)  "Handicap"  means,  with  respect  to 
a  person — 

(1)  A  physical  or  mental  impairment 
which  substantially  limits  one  or  more 
of  such  person's  major  life  activities. 

(2)  A  record  of  having  such  an 
impairment  or 

(3)  Being  regarded  as  having  such  an 
impairment. 

This  term  does  not  include  current 
illegal  use  of  or  addiction  to  a  controlled 
substance  (as  defined  in  section  102  of 
the  Conti-olled  Substances  Act  (12  U.S.C. 
802)).  For  purposes  of  this  part,  an 
individual  shall  not  be  considered  to 
have  a  handicap  solely  because  that 
individual  is  a  transvestite. 

(h)  "Familial  status"  means  one  or 
more  individuals  (who  have  not  attained 
the  age  of  18  years)  being  domiciled 
with — 

(1)  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals;  or 

(2)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person. 

9109.16  ScofM. 

(a)  General.  This  part  describes  the 
matters  the  Assistant  Secretary  will 


review  in  evaluating  compliance  with 
the  Fair  Housing  Act  in  connection  with 
investigations  of  complaints  alleging 
discriminatory  housing  practices 
involving  advertising.  Use  of  these 
criteria  will  be  considered  by  the 
Assistant  Secretary  in  making 
determinations  as  to  whether  there  is 
reasonable  cause  to  beheve  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur. 

(1)  Advertising  media.  This  part 
provides  criteria  for  use  by  advertising      | 
media  in  determining  whether  to  accept 
and  publish  advertising  regarding  sales 

or  rental  transactions.  Use  of  these 
criteria  will  be  considered  by  the 
Assistant  Secretary  in  makiiig 
determinations  as  to  whether  there  is 
reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur. 

(2)  Persons  placing  advertisements.  A 
failure  by  persons  placing 
advertisements  to  comply  with  the 
provisions  in  this  part  when  found  in 
connection  with  the  investigation  of  a 
compaint  alleging  the  making  or  use  of 
discriminatory  advertisements,  will  be  a 
basis  for  making  a  determination  of 
reasonable  cause  to  believe  that  a 
violation  of  section  804  has  ocoured  or 
is  about  to  occur. 

(b)  Affirmative  advertising  efforts. 
Nothing  in  this  part  shall  be  construed 
to  restrict  advertising  efforts  designed  to 
attract  persons  to  dwellings  who  would 
not  ordinarily  be  expected  to  apply, 
when  such  efforts  are  pursuant  to  an 
affirmative  marketing  program  or 
undertaken  to  remedy  the  effects  of 
prior  discrimination  in  connection  with 
the  advertising  or  marketing  of 
dwellings. 

9 109.20    Use  of  words,  phrases,  symbola,     ^ 
and  visual  aids. 

The  following  words,  phrases, 
symbols,  and  forms  typify  those  most 
often  used  in  residential  real  estate 
advertising  and  convey  either  overt  or 
tacit  discriminatory  intent  Their  use 
should,  therefore,  be  avoided  in  order  to 
eliminate  their  discriminatory  effect.  In 
considering  a  complaint  under  the  Fair 
Housing  Act  the  Assistant  Secretary 
will  normally  consider  the  use  of  these 
and  comparable  words,  phrases, 
symbols,  and  forms  to  indicate  a 
possible  violation  nf  the  act  and  to 
establish  a  need  for  further  proceedings 
on  the  complaint  if^  is  apparent  from 
the  context  of  the  usage  that 
discrimination  within  the  meaning  of  the  * 
act  is  likely  to  result. 

(a)  Words  descriptive  of  dwelling, 
landlord,  and  tenants.  White  private 
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home.  Colored  home,  Jewish  home, 
Hispanic  residence,  adult  building. 

(bj  Words  indicative  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(1)  Race — Negro,  Black.  Caucasin, 
Oriental,  American  Indian. 

(2)  Co/or— White,  Black,  Colored. 

(3)  Religion — Protestant  Christian, 
CathoHc,  Jew. 

(4)  National  origin — Mexican 
American.  Puerto  Rican.  Hiilippine, 
Polish.  Hungarian,  Irish.  Italian, 
Chicano,  Ahican.  Hispanic,  Chinese, 
Indian,  Latino. 

(5)  Sex — the  exclusive  use  of  words  in 
advertisements,  including  those 
involving  the  rental  of  separate  units  in 
a  single  or  multi-family  dwelling,  stating 
or  tending  to  imply  that  the  housing 
being  advertised  is  available  to  persons 
of  only  one  sex  and  not  the  other,  except 
where  the  sharing  of  living  areas  is 
involved.  Nothing  in  this  pari  shall 
restrict  advertisements  of  dwellings 
used  exclusively  for  dormitory  facilities 
by  educational  institutions. 

(6)  Handicap — crippled,  blind,  deaf, 
mentally  ill,  retraded,  impaired, 
handicapped,  physically  fit.  Nothing  in 
this  part  restricts  the  inclusion  of 
information  *b>>uf  ihe  availability  of 
accessible  huusmx  m  advertising  of 
dwellings. 

(7)  Fumilial sto'us — adults,  singles, 
mature  persons.  Noihing  in  this  part 
restricts  advertisements  of  dwellings 
which  are  intended  and  operated  for 
occupancy  by  ulder  persons  emd  which 
constitute  "housing  for  older  persons"  as 
defined  in  Purt  KX)  of  this  title. 

(8)  Catch  words — words  such  as 
restricted  and  exclusive  should  be 
avoided.  Abu.  wunj^  and  phrases  used 
in  a  discriminaiory  context  should  be 
avoided,  eg,  "private",  "integrated", 
"traditional',    board  approval"  or 
"membership  approval". 

(c)  Symbols  or  logotypes.  Symbols  or 
logotypes  which  imply  or  suggest  race, 
color,  religion,  »ex,  handicap,  familial 
status,  or  ndtional  origin. 

(d)  Colloquialisms.  Words  or  phrases 
used  regionally  or  locally  which  imply 
or  suggest  race,  color,  religion,  sex, 
handicap,  fdmilial  status,  or  national 
origin. 

(e)  Directions  to  real  estate  for  sale  or 
rent  (use  of  maps  or  written 
instructions).  Directions  can  imply  a 
discriminatory  preference,  limitation,  or 
exclusion.  For  example,  references  to 
real  estate  location  made  in  terms  of 
racial  or  national  origin  significant 
landmarks,  such  as  an  existing  black 
development  (signal  to  blacks)  or  an 
existing  development  known  for  its 
inclusion  of  minorities  (signal  to  whites] 
should  not  be  used.  Specific  directions 


which  make  reference  to  a  racial  or 
national  origin  significant  area  may 
indicate  a  preference  and  should  not  be 
used.  References  to  a  synagogue, 
congregation  or  parish  may  also  indicate 
a  religious  preference  and  should  not  be 
used. 

(f)  Area  (location)  description.  Names 
of  facilities  which  cater  to  a  particular 
racial,  national  origin  or  religious  group 
such  as  country  club  or  private  school 
designations,  or  names  of  facihties 
which  are  used  exclusively  by  one  sex, 
snould  not  be  used  to  describe  an  area. 

S  10t.25    Selective  use  of  advertising 
media  or  content 

The  selective  use  of  advertising  media 
or  content  when  particular  combinations 
thereof  are  used  exclusively  with 
respect  to  various  housing  developments 
or  sites  can  lead  to  discriminatory 
results  and  may  indicate  a  violation  of 
the  Fair  Housing  Act.  For  example,  the 
use  of  English  language  media  alone  or 
the  exclusive  use  of  media  catering  to 
the  majority  population  in  an  area, 
when,  in  such  area,  there  are  also 
available  non-English  language  or  other 
minority  media,  may  have 
discrimmatory  impact  Similarly,  the 
selective  use  of  human  models  in 
advertisements  may  have 
discriminatory  impact.  The  following  are 
examples  of  the  selective  use  of 
advertisements  which  may  be 
discriminatory: 

(a)  Selective  geographic 
advertisemen  is.  Such  selective  use  may 
involve  the  strategic  placement  of 
billboards;  brochure  advertisements 
distributed  within  a  limited  geographic 
area  by  hand  or  in  the  mail;  advertising 
in  particular  geographic  coverage 
editions  of  major  metropolitan 
newspapers  or  in  newspapers  of  limited 
circulation  which  are  mainly  advertising 
vehicles  for  reaching  a  particular 
segment  of  the  community;  or  displays 
or  announcements  available  only  in 
selected  sales  offices. 

(b)  Selective  use  of  equal  opportunity 
slogan  or  logo.  When  placing 
advertisements,  such  selective  use  may 
involve  placing  the  equal  housing 
opportunity  slogan  or  logo  in  advertising 
reaching  some  geographic  areas,  but  not 
others,  or  with  respect  to  some 
properties  but  not  others. 

(c)  Selective  use  of  human  models 
when  conducting  an  advertising 
campaign.  Selective  advertising  may 
involve  an  advertising  campaign  using 
himian  models  primarily  in  media  that 
cater  to  one  racial  or  national  origin 
segment  of  the  population  without  a 
complementary  advertising  campaign 
that  is  directed  at  other  groups.  Another 
example  may  involve  use  of  racially 


mixed  models  by  a  developer  to 
advertise  one  development  and  not 
others.  Similar  care  must  be  exercised  in 
advertising  in  publications  or  other 
media  directed  at  one  particular  sex,  or 
at  persons  without  children.  Such 
selective  advertising  may  involve  the 
use  of  himian  models  of  members  of 
only  one  sex,  or  of  adults  only,  in 
displays,  photographs  or  drawings  to 
indicate  preferences  for  one  sex  or  the 
other,  or  for  adults  to  the  exclusion  of 
children. 

$109.30    Fair  Housina  poHcy  and 
practices. 

In  the  investigation  of  complaints,  the 
Assistant  Secretary  will  consider  the 
implementation  of  fair  housing  policies 
and  practices  provided  in  tliis  section  as 
evidence  of  compliance  with  the 
prohibitions  against  discrimination  in 
advertising  under  the  Fair  Housing  Act. 

(a)  Use  of  Equal  Housing  Opportunity 
logotype,  statement,  or  slogan.  All 
advertisng  of  residential  real  estate  for 
sale,  rent  or  Hnancing  should  contain  on 
equal  housing  opportunity  logotype, 
statement  or  slogan  as  a  means  of 
educating  the  homeseeking  public  that 
the  property  is  available  to  all  persons 
regardless  of  race,  color,  religion,  sex, 
handicap,  familial  status,  ur  national 
origin.  The  choice  of  logotype,  statement 
or  slogan  will  depend  on  the  type  of 
media  used  (visual  or  auditory)  and,  in 
space  advertising,  on  the  size  of  the 
advertisement.  Table  I  (see  appendix) 
indicates  suggested  use  of  the  logotype, 
statement,  or  slogan  and  size  of 
logotype.  Table  II  (see  appendix) 
contains  copies  of  the  suggested  Equal 
Housing  Opportunity  logotype, 
statement  and  slogan. 

(b)  Use  of  human  models.  Human 
models  in  photographs,  drawings,  or 
other  graphic  techniques  may  not  be 
used  to  indicate  exclusiveness  on  the 
basis  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin.  If  models  are  used  in  display 
advertising  campaigns,  the  models 
should  be  clearly  definable  as 
reasonably  representing  majority  and 
minority  groups  in  the  metropolitan 
area,  both  sexes,  and,  when  appropriate, 
families  with  children.  Models,  if  used, 
should  portray  persons  in  an  equal 
social  setting  and  indicate  to  the  general 
public  that  the  housing  is  open  to  all 
without  regard  to  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin,  and  is  not  for  the 
exclusive  use  of  one  such  group. 

(c)  Coverage  of  local  laws.  Where  the 
Equal  Housing  Opportunity  statement  is 
used,  the  advertisement  may  also 
include  a  statement  regarding  the 


coverage  of  ai^  local  fair  hoiuing  or 
human  ngfato  Andioeooe  ragaiding 
discriminetioB  in  the  aale,  rental  or 
financing  of  dwellings. 

(d)  Notification  of  fair  housing — (1) 
Employees.  All  publishers  of 
advertisemenla,  advertising  agencies, 
and  firms  engaged  in  the  sale,  rental  or 
financii^g  of  real  estate  should  provide  a 
printed  copy  of  their  nondiscriminatory 
policy  to  each  employee  and  officer. 

(2)  Clients.  All  publishers  of 
advertisements  and  advertising  agencies 
should  post  a  copy  of  their 
nondiscrimination  policy  in  a 
conspicuous  location  wherever  persons 
place  advertising  and  should  have 
copies  available  for  all  firms  and 
persons  using  their  advertising  services. 

(3)  Publishers'  notice.  All  publishers 
should  publish  at  the  beginning  of  the 
real  estate  advertising  section  a  notice 
such  as  tliat  appearing  in  Table  III  (see 
appendix).  The  notice  can  include  a 
statement  regarding  the  coverage  of  any 
local  fair  housing  or  human  rights 
ordinance  regarding  discrimination  in 
the  sale,  rental  or  financing  of  dwellings. 

Appendix  1  to  Part  109 — ^Fair  Housing 
Advertising 

The  following  three  tables  may  serve 
as  a  guide  for  the  use  of  the  Equal 
Housing  Opportunity  logotype, 
statement  slogan,  and  publisher's  notice 
for  advertising: 

Table  I 

A  simple  formula  can  guide  the  real 
estate  advertiser  in  using  the  Equal 
Housing  Opportunity  logotype, 
statement  or  slogan. 

In  all  space  advertising  (advertising  in 
regularly  printed  media  such  as 
newspapers  or  magazines]  the  following 
standards  should  be  used: 


1       Size  of  advertisement 

Sizeof 

logotype  in 
incfies 

V4  page  or  larger _ 

y»  page  up  to  V4  page 

4  cotunwi  inches  to  V^  page 

Less  than  4  column  inches 

2x2 

1x1 

Wx  V, 

(') 

'  tlonot  use. 

In  any  other  advertisements,  if  other 
logotypes  are  used  in  the  advertisement 
then  the  Equal  Housing  Opportunity 
logo  should  be  of  a  size  at  least  eqiial  to 
the  largest  of  the  other  logotypes;  if  no 
other  logotypes  are  used,  then  the  type 
should  be  bold  display  face  which  is 
clearly  visible.  Alternatively,  when  no 
other  logotypes  are  used,  3  to  5  percent 
of  an  advertisement  may  be  devoted  to 
a  statement  of  the  equal  bousing 
opportunity  policy. 


In  space  advertising  which  is  less  that 
4  colimm  inches  (one  column  4  inches 
long  or  two  columns  2  inches  long]  of  a 
page  in  size,  the  Equal  Housing 
Opportimity  slogan  should  be  used. 
Such  advertisements  may  be  grouped 
with  other  advertisements  under  a 
caption  which  states  that  the  housing  is 
available  to  all  without  regard  to  race, 
color,  religion,  «ex,  handicap,  familial 
status,  or  national  origin. 

Table  II 

Illustrations  of  Logotype,  Statement 
and  Slogan.  Equal  Housing  Opportimity 
Logotype: 


EQUAL  HOUSING 

0PP0R1UNITY 


Equal  Housing  Opportimity 
Statement:  We  are  pledged  to  the  letter 
and  spirit  of  U.S.  policy  for  the 
achievement  of  equal  housing 
opportimity  throughout  the  Nation.  We 
encourage  and  support  dn  affirmative 
advertising  and  marketing  program  in 
which  there  are  no  barriers  to  obtaining 
housing  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin. 

Equal  Housing  Opportunity  Slogan: 
"Equal  Housing  Opportunity." 

Table  m 

Illustration  of  Media  Notice — 
Publisher's  notice:  All  real  estate 
advertised  herein  is  subject  to  the 
Federal  Fair  Housing  Act,  which  makes 
it  illegal  to  advertise  "any  preference, 
limitation,  or  discrimination  based  on 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin,  or 
intention  to  make  any  such  preference, 
limitation,  or  discrimination." 

We  will  not  knowingly  accept  any 
advertising  for  real  estate  which  is  in 
violation  of  the  law.  All  persons  are 
hereby  informed  that  all  dwellings 
advertised  are  available  on  an  equal 
opportunity  basis. 

PART  110-FAIR  HOUSING  POSTER 

13.  Tbe  authority  citation  for  Part  110 
would  be  revised  to  read  as  {oUows: 


Authority:  Title  vm.  Cnril  Rights  Act  of 
1968  (42  U.S.C  3600-3620):  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

14.  Section  110.1  would  be  revised  to 
read  as  follows: 

S  110.1    Purpose. 

The  regulations  set  forth  in  this  part 
contain  the  procedures  established  by 
the  Secretary  of  Housing  and  Urban 
Development  with  respect  to  the  display 
of  a  fair  housing  poster  by  persons 
subject  to  sections  804  through  806  of  the 
Fair  Housing  Act  42  U.S.C.  3604-3606. 

15.  In  S  110.5,  paragraphs  (b),  (e),  (g) 
and  (h)  would  be  revised  to  read  as 
follows: 

S  110.5    Definitions. 


(b)  "Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
sections  804.  805.  806,  or  818  of  the  Act. 

***** 

(e)  "Person"  includes  one  or  more 
individuals,  coiporaiions,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Title  11  of  the 
United  States  Code,  receivers  and 
fiduciaries. 
*        *        *        •        • 

(g]  "Fair  housing  poster"  means  the 
poster  prescribed  by  the  Secretary  for 
display  by  persons  subject  to  sections 
804  through  806  of  the  Act. 

(h)  "The  Act"  means  the  Fair  Housing 
Act  (The  Civil  Rights  Act  of  1966.  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988),  42  U.S.C. 
3600-3620. 

*  *  «  •  * 

16.  In  S  110.10,  paragraph  (a) 
introductory  text  and  paragraph  (c) 
would  be  revised  to  read  as  follows: 

§110.10    PareoneaubiecL 

(a]  Except  to  the  extent  that 
paragraph  (b)  of  this  section  applies,  all 
persons  subject  to  section  804  of  the  Act 
Discrimination  in  the  Sale  or  Rental  of 
Housing  and  Other  Prohibited  Practices, 
shall  post  and  maintain  a  fair  bousing 
poster  as  follows: 
***** 

(c)  All  persons  subject  to  section  805 
of  the  Act  Discrimination  In  Residential 
Real  Estate-Related  Transactions  shall 
post  and  maintain  a  fair  housing  poster 
at  all  their  places  of  business  which 
participate  in  the  covered  activities. 
***** 

17.  Section  110.15  would  be  revised  to 
read  as  follows: 


45052 


Federal  Register  /  Vol.  53.  No.  215  /  Monday.  November  7. 1988  /  Proposed  Rules 


Fadaral  RagistBr  /  VoL  53,  No.  215  /  Monday,  November  7,  IBM  /  Proposed  Rules 


§110.15    Location  of  poster*. 

All  fair  housing  posters  shall  be 
prominently  displayed  so  as  to  be 
readily  apparent  to  all  persons  seeking 
housing  accommodations  or  seeking  to 
engage  in  residential  real  estate-related 
transactions  or  brokerage  services  as 
contemplated  by  sections  804  through 
806  of  the  Act. 

18.  In  S  110.25.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§  11 0.25    Description  of  posters. 

(a)  The  fair  housing  poster  shall  be  11 
inches  by  14  inches  and  shall  bear  the 
following  legend: 


EQUAL  HOUSING 

OPPORTUNITY 

Equal  Housing  Opportunity 

We  do  business  in  accordance  with  the 
Fair  Housing  Act. 

(The  Civil  Rights  Act  of  1968.  as  amended 
by  the  Fair  Housing  Amendments  Act  of 
1988.) 

It  is  illegal  to  discriminate  against  any  pterson 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status  or  national  origin 

•  In  the  sale  or  rental  of  housing  or 
residential  lots. 

•  In  advertising  the  sale  or  rental  of 
housing. 

•  In  the  Financing  of  housing. 

•  In  the  appraisal  of  housing. 

•  In  the  provision  of  real  estate  brokerage 
services. 

•  Blockbusting  is  also  illegal. 
Anyone  who  feels  he  or  she  has  been 

discriminated  against  should  send  a 
complaint  to: 

U.S.  Department  of  Housing  and  Urban 
Development.  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity,  Washington, 
DC  20410. 

Toll  free  numbers  for  Tiling  complaints  are: 
1-800-424-8590  1-800-543-8294  (TDD)  or 
HUD  Region  or  [Area  Office  stamp] 
•         •  •  *  * 

19.  Part  115  would  be  revised  to  read 
as  follows: 

PART  115— CERTIFICATION  OF 
SUBSTANTIALLY  EQUIVALENT 
AGENCIES 


UMI 


Sec. 

115.1 

115.2 


Purpose. 

Basis  of  determination. 


115.3  Criteria  for  adequacy  of  law. 
115.3a    Criteria  for  adequacy  of  law — 

discrimination  because  of  handicap. 

115.4  Performance  standards. 

115.5  Request  for  certification. 

115.6  Procedure  for  certification. 

115.7  Denial  of  certification. 

115.8  Withdrawal  of  certification. 

115.9  Conferences. 

115.10  Consequences  of  certification. 

115.11  Interim  referrals. 

Authority:  Title  VIII,  Civil  Rights  Act  of 
1968  (42  U.S.C.  3600-3620):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d)). 

$115.1    Purpose. 

(a)  Section  810(f)  of  the  Fair  Housing 
Act.  (The  Civil  Rights  Act  of  1968.  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988  (the  Act) 
provides  that:  whenever  a  complaint 
alleges  a  discriminatory  housing 
practice  within  the  jurisdiction  of  a 
State  or  local  public  agency  that  has 
been  certified  by  the  Secretary  as 
substantially  equivalent,  the  Secretary 
shall  refer  the  complaint  to  that  certified 
agency  before  taking  any  action  with 
respect  to  the  complaint.  Except  with 
the  consent  of  the  certified  agency,  the 
Secretary,  after  referral  is  made,  shall 
take  no  further  action  with  respect  to 
the  complaint  unless: 

(1)  The  certified  agency  has  failed  to 
commence  proceedings  with  respect  to 
the  complaint  before  the  end  of  the  30th 
day  after  the  date  of  referral; 

(2)  The  certified  agency,  having 
commenced  proceedings,  fails  to  carry 
forward  proceedings  with  reasonable 
promptness;  or 

(3)  The  Secretary  determines  that  the 
certified  agency  no  longer  qualifies  for 
certification. 

The  Secretary  has  delegated  the 
exercise  of  functions  and  duties  under 
section  810(f)  of  the  Act  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (the  Assistant  Secretary). 

(b)  The  purpose  of  this  part  is  to  set 
forth: 

(1)  The  basis  for  agency  certification. 

(2)  The  procedure  by  which  a 
determination  to  certify  is  made  by  the 
Assistant  Secretary. 

(3)  The  basis  and  procedure  for 
withdrawal  of  certification. 

(4)  The  consequences  of  certification. 

§  1 1 5.2    Basis  of  determination. 

A  determination  to  certify  an  agency 
as  substantially  equivalent  involves  a 
two-phase  procedure.  The  determination 
requires  examination  and  an  affirmative 
conclusion  by  the  Assistant  Secretary 
on  two  separate  inquiries: 

(a)  Whether  the  law.  administered  by 
the  agency,  on  its  face,  provides  that: 


(1)  The  substantive  rights  protected  by 
the  agency  in  the  jurisdiction  with 
respect  to  which  certification  is  to  be 
made; 

(2)  The  procedures  followed  by  the 
agency; 

(3)  The  remedies  available  to  the 
agency;  and 

(4)  The  availability  of  judicial  review 
of  the  agency's  actions;  are  substantially 
equivalent  to  those  created  by  and 
under  the  act;  and 

(b)  whether  the  current  practices  and 
past  performance  of  the  agency 
demonstrate  that,  in  operation,  the  law 
in  fact  provides  rights  and  remedies 
which  are  substantially  equivalent  to 
those  provided  in  the  Act. 

S  1 1 5.3    Criteria  for  adequacy  of  law. 

(a)  In  order  for  a  determination  to  be 
made  that  a  State  or  local  fair  housing 
agency  administers  a  law  which,  on  its 
face,  provides  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to 
those  provided  in  the  Act.  the  law  or 
ordinance  must: 

(1)  Provide  for  an  administrative 
enforcement  body  to  receive  and 
process  complaints  and  provide  that: 

(i)  Complaints  must  be  in  writing; 

(ii)  Upon  the  filing  of  a  complaint  the 
agency  shall  serve  notice  upon  the 
complainant  acknowledging  the  filing 
and  advising  the  complainant  of  the 
time  limits  and  choice  of  forums 
provided  under  the  law; 

(iii)  Upon  the  filing  of  a  complaint  the 
agency  shall  promptly  serve  notice  on 
the  respondent  or  person  charged  with 
the  commission  of  a  discriminatory 
housing  practice  advising  of  his  or  her 
procedural  rights  and  obligations  under 
the  law  or  ordinance  together  with  a 
copy  of  the  complaint; 

(iv)  A  respondent  may  file  an  answer 
to  a  complaint. 

(2)  Delegate  to  the  administrative 
enforcement  body  comprehensive 
authority,  including  subpoena  power,  to 
investigate  the  allegations  of 
complaints,  and  power  to  conciliate 
complaint  matters,  and  require  that: 

(i)  The  agency  commence  proceedings 
with  respect  to  the  complaint  before  the 
end  of  the  30th  day  after  receipt  of  the 
complaint; 

(ii)  The  agency  investigate  the 
allegations  of  the  complaint  and 
complete  the  investigation  in  no  more 
than  100  days  after  receipt  of  the 
complaint; 

(iii)  If  the  agency  is  unable  to 
complete  the  investigation  within  100 
days  it  shall  notify  the  complainant  and 
respondent  in  writing  of  the  reasons  for 
not  doing  so; 


(iv)  The  agency  make  final 
administrative  dispositian  of  a 
complaint  within  oiw  year  of  the  date  of 
receipt  of  a  complaint  unless  it  is 
impractical  to  do  so.  II  the  agency  is 
unable  to  do  so  it  shall  notify  the 
complainant  and  respondent,  in  writing, 
of  the  reasons  for  not  doing  so; 

(v)  Any  concilation  agreement  arising 
oat  of  conciliation  efforts  by  the  agency 
shall  be  an  agreement  between  the 
respondent  and  the  complainant  and 
shall  be  subject  to  the  approval  of  the 
agency; 

(vi)  Each  conciliation  agreement  shaU 
be  made  public  unless  the  complainant 
and  respondent  otherwise  agree  and  the 
agency  determines  that  disclosure  is  not 
required  to  further  the  purposes  of  the 
law  or  ordinance. 

(3)  Not  place  any  excessive  burdens 
on  the  complainant  that  might 
discourage  the  filing  of  complaints,  such 
as: 

(i)  A  provision  that  a  complaint  must 
be  filed  within  any  period  of  time  less 
thanviao  days  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated; 

(ii)  Anti-testing  provisions; 

(iii)  Provisions  that  could  subject  a 
complainant  to  costs,  criminal  penalties 
or  fees  in  connection  with  filing  of 
complaints. 

(4)  Not  contain  exemptions  that 
substantially  reduce  the  coverage  of 
housing  accommodations  as  compared 
to  section  803  of  the  Act  (which  provides 
coverage  with  respect  to  all  dwellings 
except,  under  certain  circumstances, 
single  family  homes  sold  or  rented  by 
the  owner  and  units  in  owner-occupied 
dwellings  containing  living  quarters  for 
no  more  than  four  families). 

(5)  Be  sufficiently  comprehensive  in 
its  prohibitions  to  be  an  effective 
instrument  in  carrying  out  and  achieving 
the  intent  and  purposes  of  the  Act,  i.e., 
prohibit  the  following  acts: 

(i)  Refusal  to  sell  or  rent  based  on 
discrimination  because  of  race,  color, 
religion,  sex,  familial  status,  or  national 
origin; 

(ii)  Refusal  to  negotiate  for  a  sale  or 
rental  based  on  discrimination  because 
of  race,  color,  religion,  sex,  familial 
status,  or  national  origin; 

(iii)  Otherwise  making  available  or 
denying  a  dwelling  based  on 
discrimination  because  of  race,  color, 
religion,  sex.  familial  status,  or  national 
origin; 

(iv)  Discriminating  in  the  terms, 
conditions,  or  privileges  of  sale  or  rental 
of  a  dwelling,  or  in  the  provision  of 
services  or  facilities  in  connection 
therewith,  based  on  discrimination 
because  of  race,  color,  religion,  sex, 
faaiiis)  stataia.  or  national  origin; 


(v)  Advertising  in  a  manner  that 
indicates  any  preference,  limitation,  or 
discrimination  because  of  race,  color, 
religion,  sex,  familial  status,  or  national 
origin; 

(vi)  Falsely  representing  that  a 
dwelling  is  not  available  for  inspection, 
sale,  or  rental  because  of  race,  color, 
religion,  sex.  familial  status,  or  national 
origin: 

(vii)  Coercion,  intimidation,  threats,  or 
interference  with  any  person  in  the 
exercise  or  enjoyment  of,  or  on  account 
of  his  or  her  having  exercised  or 
enjoyed,  or  on  accotmt  of  his  or  her 
having  aided  or  encouraged  any  other 
person  in  the  exercise  or  enjoyment  of 
any  right  granted  or  protected  by  section 
803,  804,  805.  or  806  of  the  Act 

(viii)  Blockbusting  based  on 
representations  regarding  the  eatiy  or 
prospective  entry  into  the  neighborhood 
of  a  person  or  persons  of  a  particular 
race,  color,  religion,  sex,  familial  status, 
or  national  origin: 

(ix)  Discrimination  in  residential  real 
estate-related  transactions  by  providing 
that  It  shall  be  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactionis  to  discriminate 
against  any  person  in  making  avail€d>le 
such  a  transaction,  or  in  the  terms  or 
conditions  of  such  a  transaction, 
because  of  race,  color,  religion,  sex, 
familial  status,  or  national  origin.  Such 
transactions  include: 

(A)  The  making  or  purchasing  of  loans 
or  the  provision  of  other  financial 
assistance  for  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling;  or  the  making  or  purchasing  of 
loans  or  the  provision  of  other  financial 
assistance  secured  by  residential  real 
estate;  or 

(B)  The  selling,  brokering,  or 
appraising  of  residential  real  property; 

(x)  Denying  a  person  access  to,  or 
membership  or  participation  in,  a 
multiple  listing  service,  real  estate 
brokers'  organization,  or  other  service 
on  account  of  race,  color,  religion,  sex, 
familial  status,  or  national  origin. 

(b)  In  addition  to  the  factors  described 
in  paragraph  (a)  of  this  section,  the 
provisions  of  the  State  or  local  law  must 
afford  administrative  and  judicial 
protection  and  enforcement  of  the  rights 
embodied  in  the  law. ' 
(1)  The  agency  must  have  authority  to: 
(i)  Seek  prompt  judicial  action  for 
appropriate  temporary  or  pi^liminary 
reUef  pending  final  disposition  of  a 
complaint  if  the  agency  concludes  that 
such  action  is  necessary  to  carry  out  the 
purposes  of  the  law  or  ordinance; 
(ii)  Issue  subpoenar,  < 

(iii)  Grant  actual  damnges.  or  airange 
to  have  adjudicated  in  court  al  agency 


expense  the  award  of  actual  HiiinMgt»«, 
to  an  aggrieved  person; 

(iv)  Grant  injunctive  or  other 
equitable  relief, 

(v)  Assess  a  civil  penalty  against  the 
respondent  or  arrange  to  have 
adjudicated  in  court  at  agency  expense 
the  award  of  punitive  damages  against 
the  respondent  ' 

(2)  Agency  actions  must  be  subject  to 
judicial  review  upon  application  by  any 
party  aggrieved  by  a  final  agency  order. 

(3)  )udicial  review  of  a  final  agency 
order  must  be  in  a  court  with  authority 
to  grant  to  the  petitioner,  or  to  any  other 
party,  such  temporary  reliet  restraining 
order,  or  other  order  as  the  court 
determines  is  just  and  proper;  affirm, 
modify,  or  set  aside,  in  whole  or  in  part, 
the  order  or  remand  the  order  for  fiuther 
proceedings;  and  enforce  the  order  to 
the  extent  that  the  order  is  affirmed  or 
modified. 

(c)  The  requirement  that  the  State  or 
local  law  prohibit  discrimination  on  the 
basis  of  fnmilinl  ststus  does  not  require 
that  the  State  or  local  law  limit  the 
applicability  of  any  reasonable  local. 
State,  or  Federal  restrictions  regarding 
the  maximum  ntmiber  of  occupants 
permitted  to  occupy  a  dwelling. 

(d)  The  State  or  local  law  must  assure 
that  no  prohibition  based  on 
discrimination  because  of  familial  status 
applies  to  housing  for  older  persons 
substantially  as  described  in  Part  100 
Subpart  E. 

(e)  A  determination  of  tfie  adequacy 
of  a  State  or  local  fair  housing  law  "on 
its  face"  is  intended  to  focus  on  the 
meaning  and  intent  of  the  text  of  the 
law,  as  distinguished  from  the 
effectiveness  of  its  administration. 
Accordingly,  this  determination  is  not 
limited  to  an  analysis  of  the  literal  text 
of  the  law  but  must  take  into  accoimt 
such  relevant  matters  of  State  of  local 
law,  e.g.,  regulations,  directives  and  rule 
of  procedure,  or  interpretations  of  the 
fair  housing  law  by  competent 
authorities,  as  may  be  necessary. 

(f)  A  law  will  be  held  to  be  not 
adequate  "on  its  face"  if  it  permits  any 
of  the  agency's  decision  making 
authority  to  be  contracted  out  or 
delegate  to  a  non-governmental 
authority.  For  the  purposes  of  tiiis 
paragrpah,  "decision  making  authority" 
shall  include:  , 

(1)  Acceptance  of  the  complaint 

(2)  Approval  of  the  concliliation 
agreement; 

(3)  Dismissal  of  a  complaint 

(4)  Any  action  specified  in 

S  lli3(a)(2)(iv)  or  i  115J(bKl). 

(g)  Provide  for  civil  enforcement  of  ttie 
law  or  ordinance  by  an  aggrieved 
person  by  the  commencement  of  an 
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action  in  an  appropriate  court  not  less 
than  1  year  after  the  occurrence  or 
termination  of  an  alleged  discriminatory 
housing  practice.  The  court  should  be 
empowered  to: 

(1)  Award  the  plaintiff  actual  and 
puntitive  damages; 

(2)  Grant  as  relief,  as  it  deems 
appropriate,  any  temporary  or 
permanent  injunction,  temporary 
restraining  order  or  other  order; 

(3)  allow  reasonable  attorney's  fees 
and  costs. 

1 1 5.3a    Criteria  for  adequacy  of  law- 
discrimination  becauaa  of  handicap. 

(a]  In  addition  to  the  provisions  of 
§  115.3,  in  order  for  a  determination  to 
be  made  that  a  State  or  local  fair 
housing  agency  administers  a  law 
which,  on  its  face  provides  rights  and 
remedies  for  alleged  discriminatory 
housing  practices,  based  on  handicap, 
that  are  substantially  equivalent  to 
those  provided  in  the  Act,  the  law  or 
ordinance  must  be  sufficiently 
comprehensive  in  its  prohibitions  to  be 
an  effective  instrument  in  carrying  out 
and  achieving  the  intent  and  purposes  of 
the  Act,  i.e.,  it  must  prohibit  the 
following  acts: 

(1)  Advertising  in  a  manner  that 
indicates  any  preference,  limitation,  or 
discrimination  because  of  handicap; 

(2)  Falsely  representing  that  a 
dwelling  is  not  available  for  inspection, 
sales,  or  rental  based  on  discrimination 
because  of  handicap; 

(3)  Blockbusting,  based  on 
representations  regarding  the  entry  or 
prospective  entry  into  the  neighborhood 
of  a  person  or  persons  with  a  particular 
handicap; 

(4)  Discrimination  in  residential  real 
estate-related  transactions  by  providing 
that:  It  shall  be  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  person  in  making  available 
such  a  transaction,  or  in  the  terms  and 
conditions  of  such  a  transaction, 
because  of  handicap.  Residential  and 
real  estate-related  transactions  include: 

(i)  The  making  or  purchasing  of  loans 
or  the  provision  of  other  financial 
assistance  for  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling;  or  the  making  or  purchasing  of 
loans  or  the  provision  of  other  financial 
assistance  secured  by  residential  real 
estate;  or 

(ii)  The  selling,  brokering,  or 
appraising  of  residential  real  property; 

(5)  Denying  a  person  access  to,  or 
membership  or  participation  in,  multiple 
listing  services,  real  estate  brokers' 
organizations,  or  other  services  because 
of  handicap; 


(6)  Discrimination  in  the  sale  or  rental, 
or  otherwise  making  unavailable  or 
denying,  a  dwelling  to  any  buyer  or 
renter  because  of  a  handicap  of  that 
buyer  or  renter,  or  of  a  person  residing 
in  or  intending  to  reside  in  that  dwelling 
after  it  is  sold,  rented,  or  made 
available,  or  of  any  person  associated 
with  the  buyer  or  renter 

(7)  Discrimination  against  any  person 
in  the  terms,  conditions,  or  privileges  of 
sale  or  rental  of  a  dwelling,  or  in  the 
provision  of  services  or  facilities  in 
connection  with  the  dwelling,  because  of 
a  handicap  of  that  person,  of  a  person 
residing  in  or  intending  to  reside  in  the 
dwelling  after  it  is  sold,  rented,  or  made 
available,  or  of  any  person  associated 
with  that  person. 

(b)  For  purposes  of  this  section, 
discrimination  includes — 

(1)  A  refusal  to  permit,  at  the  expense 
of  the  handicapped  person,  reasonable 
modifications  of  existing  premises 
occupied  or  to  be  occupied  by  the 
handicapped  person,  if  the  modifications 
may  be  necessary  to  afford  the 
handicapped  person  full  enjoyment  of 
the  premises,  except  that,  in  the  case  of 
a  rental,  the  landlord  may,  where  it  is 
reasonable  to  do  so,  condition 
permission  for  a  modification  on  the 
renter's  agreeing  to  restore  the  interior 
of  the  premises  to  the  condition  that 
existed  before  the  modification, 
reasonable  wear  and  tear  excepted; 

(2)  A  refusal  to  make  reasonable 
accommodations  in  rules,  policies, 
practices,  or  services,  when  such 
accommodations  may  be  necessary  to 
afford  a  handicapped  person  equal 
opportunity  to  use  and  enjoy  a  dwelling: 
or 

(3)  In  connection  with  the  design  and 
construction  of  covered  multifamily 
dwellings  for  first  occpancy  after  March 
31, 1991,  a  failure  to  design  and 
construct  dwellings  in  such  a  manner 
that— 

(i)  The  dwellings  have  at  least  one 
building  entrance  on  an  accessible 
route,  unless  it  is  impractical  to  do  so 
because  of  the  terrain  or  unusual 
characteristics  of  the  site; 

(ii)  With  respect  to  dwellings  with  a 
building  entrance  on  a  accessible 
route — 

(A)  The  public  use  and  common  use 
portions  of  the  dwellings  are  readily 
accessible  to  and  usable  by 
handicapped  persons; 

(B)  All  the  doors  designed  to  allow 
passage  into  and  within  all  premises  are 
sufficiently  wide  to  allow  passage  by 
handicapped  persons  in  wheelchairs; 
and 

(C)  All  premises  within  covered 
multifamily  dwelling  units  contain  an 
accessible  route  into  and  through  the 


dwelling;  light  switches,  electrical 
outlets,  thermostats,  and  other 
environmental  controls  in  accessible 
locations;  reinforcements  in  the 
bathroom  walls  to  allow  later 
installation  of  grab  bars;  and  usable 
kitchens  and  bathrooms  such  that  an 
individual  in  a  wheelchair  can 
maneuver  about  the  space. 

(c)  The  law  or  ordinance  administered 
by  the  State  or  local  fair  housing  agency 
may  provide  that  compliance  with  the 
appropriate  requirements  of  the 
American  National  Standard  for 
buildings  and  facilities  providing 
accessibility  and  usability  for  physically 
handicapped  people  (commonly  cited  as 
"ANSI  A117.1")  suffices  to  satisfy  the 
requirements  of  paragraph  (b)(3)(ii)(C]. 

(d)  As  used  in  this  section,  the  term 
"covered  multifamily  dwellings"  means 
buildings  consisting  of  four  or  more 
units  if  such  buildings  have  one  or  more 
elevators  and  groiuid  floor  units  in  other 
buildings  consisting  of  four  or  more 
units. 

§  1 1 5.4    Parf ormance  standarda. 

(a)  The  initial  and  continued 
certification  that  a  State  or  local  fair 
housing  law  provides  rights  and 
remedies  substantially  equivalent  to 
those  provided  in  the  Act  will  be 
dependent  upon  an  assessment  of  the 
current  practices  and  past  performance 
of  the  appropriate  State  or  local  agency 
charged  with  administration  and 
enforcement  of  the  law  to  determine 
that,  in  operation,  the  law  is  in  fact 
providing  substantially  equivalent  rights 
and  remedies.  The  performance 
standards  set  forth  in  paragraph  (b)  of 
this  section  will  be  used  in  making  this 
assessment. 

(b)  A  State  or  local  agency  must: 

(1)  Engage  in  comprehensive  and 
thorough  investigative  activities;  and 

(2)  Commence  proceedings  with 
respect  to  a  complaint  before  the  end  of 
the  30th  day  after  the  receipt  of  the 
complaint,  carry  forward  proceedings 
with  reasonable  promptness,  and  in 
accordance  with  the  memorandum  of 
understanding  described  in  24  CFR 
111.104[a](2],  make  final  administrative 
disposition  of  a  complaint  within  one 
year  of  the  date  of  receipt  of  the 
complaint  and,  within  100  days  of 
receipt  of  the  complaint,  complete  the 
following  proceedings: 

(i]  Investigation,  including  the 
preparation  of  a  final  investigation 
report  containing — 

(A)  The  names  and  dates  of  contacts 
with  witnesses; 

(B)  A  sunmiary  and  dates  of 
correspondence  and  other  contacts  with 


the  aggrieved  person  and  the 
respondent: 

(C)  A  summary  description  of  other 
pertinent  records; 

(D)  A  summary  of  witness  statements: 
and 

(E)  Answers  to  interrogatories, 
(iij  Conciliation  activity. 

(3)  Conduct  compliance  reviews  of  all 
settlements,  conciliation  agreements  and 
orders  issued  by  or  entered  into  to 
resolve  discriminatory  housing 
practices. 

(4)  Consistently  and  affirmatively 
seek  and  obtain  the  type  of  relief 
designed  to  prevent  recurrences  of  such 

^practices; 

(5)  Consistently  and  affirmatively 
seek  the  elimination  of  all  prohibited 
practices  under  its  fair  housing  law: 

(c)  Where  the  State  or  local  agency 
has  duties  and  responsibilities  in 
addition  to  administration  of  the  fair 
housing  law.  the  Assistant  Secretary 
may  consider  such  matters  as  the 
relative  priority  given  to  fair  housing 
administration,  as  compared  to  such 
other  duties  and  responsibilities,  and  the 
compatibility  or  potential  conflict  of  fair 
housing  objectives  with  the  agency's 
othsr  duties  and  respoosibilitiaa. 


IIIU 

(a)  A  request  for  certiflcatioa  under 
this  part  may  be  filed  with  the  Assistant 
Secretary  by  the  State  or  local  official 
having  principal  responaibUity  for 
administration  of  the  State  or  local  fair 
housing  law.  llie  request  shall  be 
supported  by  the  following  ataterials 
and  information: 

(1)  The  text  of  the  jurisdiction's  fair 
housing  law.  the  law  creating  and 
empowering  the  agency,  any  regulations 
and  directives  issued  under  the  law,  and 
any  formal  opinions  of  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  jurisdiction  that  pertain  to 
the  jurisdiction's  fair  housing  law. 

(2)  Organization  of  the  agency 
responsible  for  administarinf  and 
enforcing  the  law. 

(3)  Funding  and  personnel  Hade 
available  to  the  agency  for 
administration  and  enforcement  of  the 
fair  housing  law  diuing  the  current 
operating  year,  and  not  less  than  the 
preceding  three  operating  yetuv  (or  such 
lesser  number  during  which  the  law  was 
in  effect). 

(4)  Data  demonstrating  that  the 
agency's  current  practices  and  past 
performance  comply  with  the 
performance  standards  described  in 
1 11S.4. 

(5)  Any  additional  information  wliich 
the  submitting  official  may  wisk  to  be 
cansidared. 


(b)  The  request  and  supporting 
materials  shall  be  filed  with  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington,  DC 
20410.  A  copy  of  the  request  and 
supporting  materials  will  be  kept 
available  for  public  examination  and 
copying  at  (1)  The  office  of  the 
Assistant  Secretary,  (2)  the  HUD 
Regional  Office  in  whose  jiuisdiction  the 
State  or  local  jurisdiction  seeking 
recognition  is  located,  and  (3)  the  office 
of  the  State  or  local  agency  charged 
with  administration  and  enforcement  of 
the  State  or  local  law. 


I11BJ    Proeadurefor 

(a)  Upon  receipt  of  a  request  for 
certification  filed  under  i  115.5,  the 
Assistant  Secretary  may  request  further 
information  that  he  or  she  considers 
relevant  to  the  determinations  required 
to  be  made  under  this  part 

(b)  If  the  Assistant  Secretary 
determines,  after  application  of  the 
criteria  set  forth  in  IS  115.3  and  115.Sa 
that  the  State  or  local  fair  housing  law. 
on  its  face,  provides  rights  and  remedies 
for  alleged  discriminatory  housing 
practices  which  are  substantially 
equivalent  to  the  rights  and  remedies 
provided  in  the  Act  the  Assistant 
Secretary  shall  inform  the  submitting 
State  or  local  official  in  writing  of  that 
determination.  Except  under 
circumstances  where  the  Assistant 
Secretary  determines  that  interim 
referrals  or  other  utilization  of  services 
under  1 115.11  is  appropriate,  the 
Assistant  Secretary  shall  publish  a 
notice  in  the  Federal  Register  which 
advises  the  public  of  the  determination 
that  the  law,  on  its  face,  is  substantially 
equivalent  and  shall  invite  interested 
•persons  and  organizations,  during  a 
period  of  not  less  than  30  days  following 
pubUcation  of  the  notice,  to  file  written 
comments  relevant  to  the  determination 
whether  the  current  practices  and  past 
performance  of  the  State  or  local  agency 
charged  with  administration  and 
enforcement  of  such  law  demonstrates 
that  in  operation,  the  State  or  local  law 
in  fact  provides  rights  and  remedies 
which  are  substantially  equivalent  to 
those  provided  in  the  Act  The  Federal 
Register  notice  shall  also  invite 
comments  on  the  Department's 
determination  as  to  the  adequacy  of  the 
law  on  its  face. 

(c)  If  the  Assistant  Secretary 
determines,  on  the  basis  of  the 
standards  specified  in  {  115.4  and  after 
considering  the  materials  and 
information  submitted  pursuant  to 

i  115.5.  additional  material  obtained 
andar  paragraph  (a)  of  this  section,  and 


any  written  comments  filed  under 
paragraph  (b)  of  this  section,  that  in 
operation,  a  State  or  local  fair  housing 
law  in  fact  provides  rights  and  remedies 
which  are  substantially  equivalent  to 
those  provided  in  the  Act  the  Assistant 
Secretary  shall  offer  to  enter  into  a 
written  agreement  with  the  appropriate  ' 
State  or  local  agency  providing  for 
referral  of  complaints  to  the  agency  and 
for  procedures  for  commimication 
between  the  agency  and  HUD  that  are 
adequate  to  p>ermit  the  Assistant 
Secretary  to  monitor  the  continuing 
substantial  equivalency  of  the  State  or 
local  law.  The  written  agreement  may, 
but  need  not,  be  incorporated  in  a 
Memorandum  of  Understanding  as 
described  in  24  CFR  111.104(a)(2).  Upon 
execution  of  a  satisfactory  agreement 
the  Assistant  Secretary  shall  publish 
notice  of  certification  under  this  part  in 
the  Federal  Register. 

(d)  During  the  period  which  begins  on 
September  13, 1988  and  ends  January  13. 
1902.  each  State  or  locality  recognized 
as  substantially  equivalent  under  24 
CPU  Part  115  (including  any  State  or 
locality  which  had  entered  into  an 
agreement  for  interim  referrals  under 

1 115.11,  unless  the  State  or  locality  is 
subsequentiy  denied  recognition  under 
24  CFR  115.7)  for  the  purposes  of  the 
Fair  Housing  Act  before  September  13. 
1988  shall,  for  the  purposes  of  this 
parayvph  (d),  be  considered  certified 
under  this  part  with  respect  to  those 
matters  for  which  the  agency  was 
previously  recognized.  If  the  Secretary 
determines  in  an  individual  case  that  a 
State  or  locaUty  has  not  been  able  to 
meet  the  certification  requirements 
within  this  40-month  period  because  of 
exceptional  circimistances  (such  as  the 
infrequency  of  legislative  sessions  in 
that  jurisdiction),  the  Secretary  may 
extend  the  period  of  temporary 
certification  to  no  later  than  September 
13, 1992. 

(1)  No  State,  locality  or  agency  thereof 
shall  be  considered  certified  under  this 
paragraph  (d)  for  the  purpose  of 
processing  complaints  alleging — 

(i)  Discrimination  based  on  familial 
status; 

(ii)  Discriminstion  based  on  handicap; 
or 

(iii)  Coercion,  intimidation  or  threats 
as  described  in  S  115.3(a)(5)(vii). 

(2)  Certification  under  this  paragraph 
(d)  is  not  a  determination  that  the 
administrative  or  judicial  remedies 

^  provided  by  the  State  or  locality  is 
\  substantially  equivalent  to  those 
;  provided  by  the  Act 

(e)  Certification  of  a  State  or  local  fair 
hoaaing  agency  under  this  part  shall 
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remain  in  effect  until  withdrawn  under 
§  115.8. 

(f)  Not  less  frequently  than  annually, 
the  Assistant  Secretary  will  cause  to  be 
published  in  the  Federal  Register  a 
notice  which  sets  forth: 

(1)  An  updated,  consolidated  Ust  of  all 
certified  agencies; 

(2)  A  list  of  all  agencies  whose 
certification  under  this  part  has  been 
withdrawn  since  publication  of  the 
previous  notice: 

(3]  A  list  of  agencies  with  respect  to 
which  notice  of  denial  of  certification 
has  been  published  under  S  115.7(c) 
since  issuance  of  the  previous  notice; 

(4)  A  list  of  agencies  with  respect  to 
which  a  notice  for  comment  has  been 
published  under  paragraph  (b)  of  this 
section  whose  request  for  certification 
remains  pending. 

(5)  A  list  of  agencies  for  which  notice 
of  proposed  withdrawal  of  certification 
has  been  published  under  S  115.8(c] 
whose  proposed  withdrawal  remains 
pending;  and 

(6)  A  hst  of  agencies  %vith  which  an 
agreement  for  interim  referrals  or  other 
utilization  of  services  has  been  entered 
under  9  115.11  and  remains  in  effect. 

§115.7    Denial  Of  certification. 

(a)  If  the  Assistant  Secretary 
determines,  after  application  of  the 
criteria  set  forth  in  S§  115.3  and  115.3a, 
that  a  State  or  local  fair  housing  law,  on 
its  face,  fails  to  provide  rights  and 
remedies  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  the  rights 
and  remedies  provided  in  the  Act,  the 
Assistant  Secretary  shall  inform  the 
submitting  State  or  local  official  in 
writing  of  the  reasons  for  that 
determination.  The  Assistant 
Secretary's  advice  may  include 
specification  of  the  manner  in  which  the 
State  or  local  law  could  be  amended  in 
order  to  provide  substantially 
equivalent  rights  and  remedies.  The 
Assistant  Secretary  shall  extend  to  the 
State  or  local  official  an  opportunity  to 
submit  dat^  viev/s,  and  argimients  in 
opposition  to  the  Assistant  Secretary's 
determination  and  to  request  an 
opportunity  for  a  conference  in 
accordance  with  §  115.9.  ff  no 
submission  or  request  is  made,  no 
further  action  shall  be  required  to  be 
taken  by  the  Assistant  Secretary.  If  the 
State  or  local  official  submits  materials 
but  does  not  request  a  conference,  the 
Assistant  Secretary  shall  evaluate  any 
arguments  in  opposition  or  other 
materials  received  from  the  State  or 
local  agency.  If,  after  the  evaluation,  the 
Assistant  Secretary  is  still  of  the  opinion 
that  the  law,  on  its  face,  fails  to  provide 
rights  and  remedies  for  allegedly 


discriminatory  housing  practices  that 
are  substantially  equivcilent  to  the  rights 
and  remedies  provided  in  the  Act,  the 
Assistant  Secretary  shall  inform  the 
submitting  State  or  local  official  in 
writing  that  certification  is  denied. 

(b]  If  the  Assistant  Secretary 
determines,  after  considering  the 
materials  and  information  submitted 
under  §  115.5,  any  additional 
information  obtained  under  i  115.6(a), 
an  assessment  of  the  current  practices 
and  past  performance  of  the  agency  in 
meeting  the  standards  of  S  115.4(b),  and 
any  written  comments  received  under 

§  115.6(b],  that  it  has  not  been 
demonstrated  that,  in  operation,  a  State 
or  local  fair  housing  agency  in  fact 
provides  rights  and  remedies  for  alleged 
discriminatory  housing  practices  which 
are  substantially  equivalent  to  those 
provided  in  the  Act,  the  Assistant 
Secretary  shall  communicate  this 
determination  in  writing  to  the  State  or 
local  agency  and  shall  allow  the  agency 
not  less  than  15  days  to  submit  data, 
views,  and  arguments  in  opposition  and 
to  request  an  opporttmity  for  a 
conference  in  accordance  with  S  115.9.  U 
a  request  for  a  conference  is  not 
received  within  the  time  provided,  the 
Assistant  Secretary  shall  evaluate  any 
argimients  in  opposition  or  other 
materials  received  from  the  State  or 
local  agency  and,  if  after  that  evaluation 
the  Assistant  Secretary  is  still  of  the 
opinion  that  certification  should  be 
denied,  the  Assistant  Secretary  shall 
inform  the  submitting  State  or  local 
official  in  writing  that  certification  is 
denied. 

(c)  Where  comment  on  a  request  for 
certification  was  invited  in  accordance 
with  §  115.6(b),  notice  of  denial  of 
certification  under  this  section  shall  be 
published  in  the  Federal  RegistM. 

§115.8    WIttKlrawal  Of  certification. 

(a)  Not  less  frequently  than  every  5 
years,  the  Assistant  Secretary  shall 
determine  whether  each  agency  certified 
under  this  part  continues  to  qualify  for 
certification.  The  Assistant  Secretary 
shall  take  appropriate  action  with 
respect  to  any  agency  not  so  qualifying. 

(b)  The  Assistant  Secretary  shall 
periodically  review  the  administration 
of  fair  housing  laws  recognized  under 
this  part.  If  the  Assistant  Secretary 
finds,  as  a  result  of  a  periodic  review, 
upon  the  petition  of  an  interested  person 
or  organization,  or  otherwise,  that  taken 
as  a  whole,  the  agency's  administration 
of  its  fair  housing  law  or  the  law,  on  its 
face,  no  longer  meets  the  requirements 
of  this  part  the  Assistant  Secretary 
shall  propose  to  withdraw  the 
certification  previously  granted. 


(c)  The  Assistant  Secretary  shall 
propose  withdrawal  of  certification 
unless  review  establishes  that  the 
current  fair  housing  law  administered  by 
the  certified  agency  meets  the  criteria  of 
§  115.3  and  that  current  practices  and 
past  performance  of  the  agency  meet  the 
standards  of  9  115.4. 

(d)  Before  the  Assistant  Secretary 
publishes  notice  of  a  proposed 
withdrawal  of  certification,  the 
Assistant  Secretary  shall  inform  the 
State  or  local  agency  in  writing  of  his  or 
her  intention  to  withdraw  certification. 
The  communication  shall  state  the 
reasons  for  the  proposed  withdrawal 
and  provide  the  agency  not  less  than  15 
days  to  submit  data,  views,  and 
argimients  in  opposition  and  to  request 
an  opportunity  for  a  conference  in 
accordance  with  9  115.9. 

(e)  Notice  of  a  proposed  withdrawal 
shall  be  published  in  the  Federal 
Register.  The  notice  shall  allow  the 
State  or  local  agency  and  other 
interested  persons  and  organizations  not 
less  than  30  days  in  which  to  file  written 
comments  on  the  proposal. 

(f)  If  a  request  for  a  conference  in 
accordance  with  9  115.9  is  not  received 
within  the  time  provided,  the  Assistant 
Secretary  shall  evaluate  any  arguments 
in  opposition  or  other  materials  received 
from  the  State  or  local  agency  and  other 
interested  persons  or  organizations,  and 
if  after  that  evaluation  the  Assistant 
Secretary  is  still  of  the  opinion  that 
certification  should  be  withdrawn,  the 
Assistant  Secretary  shall  withdraw 
certification  and  shall  pubhsh  notice  of 
the  withdrawal  in  the  Fedwal  Register. 

f  115.9    Conferences. 

(a)  Whenever  an  opportunity  for  a 
conference  is  timely  requested  by  a 
State  or  local  agency  in  accordance  with 
9  115.7  or  9  115.8,  the  Assistant 
Secretary  shall  issue  an  order 
designating  an  officer  who  shall  preside 
at  the  conference.  The  order  shall 
indicate  the  issues  to  be  resolved  and 
any  initial  procedural  instructions  that 
might  be  appropriate  for  a  particular 
conference.  It  shall  fix  the  date,  time 
and  place  of  the  conference.  The  date 
shall  not  be  less  than  20  days  after  the 
date  of  the  order.  The  date  and  place 
shall  be  subject  to  change  for  good 
cause.  ^ 

(b)  A  copy  of  the  order  shall  be  served 
on  the  State  or  local  agency  and: 

(1)  In  the  case  of  a  denial  of 
certification,  on  any  person  or 
organization  that  files  a  written 
comment  in  accordance  with  §  115.6(b); 
or 

(2)  In  the  case  of  a  withdrawal  of 
certification,  on  any  person  or 


organization  that  files  a  petition  in 
accordance  with  9  115.8(a)  or  written 
comment  in  accordance  with  9  115.8(c). 
The  agency  and  all  such  persons  and 
organizations  shall  be  considered  to  be 
participants  in  the  conference.  After 
service  of  the  order  designating  the 
conference  officer,  and  until  the  officer 
submits  a  recommended  determination, 
all  communications  relating  to  the 
subject  matter  of  the  conference  shall  be 
addressed  to  that  officer. 

(c)  The  conference  officer  shall  have 
full  authority  to  regulate  the  course  and 
conduct  of  the  conference.  A  transcript 
shall  be  made  of  the  proceedings  at  the 
conference.  The  transcript  and  all 
comments  and  petitions  relating  to  the 
proceedings  shall  be  made  available  for 
inspection  by  interested  persons. 

(d)  The  conference  officer  shall 
prepare  proposed  findings  and  a 
recommended  determination,  a  copy  of 
which  shall  be  served  on  each 
participant.  Within  20  days  after  service, 
any  participant  may  file  written 
exceptions.  After  the  expiration  of  the 
period  for  filing  exceptions,  the 
conference  officer  shall  certify  the  entire 
record,  including  the  proposed  findings 
and  recommended  determination,  and 
any  exceptions  to  the  findings  and 
recommendations,  to  the  Assistant 
Secretary,  who  shall  review  the  record 
and  issue  a  final  determination  within 
30  days.  Where  applicable,  this 
determination  shall  be  published  in  the 
Federal  Register. 

§  1 1 5. 1 0    Consequences  of  certiflcatloa 

(a)  Where  all  alleged  violations  of  the 
Act  contained  in  a  complaint  received 
by  the  Assistant  Secretary  appear  to 
constitute  violations  of  a  State  or  local 
fair  housing  law  administered  by  an 
agency  that  has  been  certified  as 
substantially  equivalent,  the  complaint 
shall  be  referred  promptiy  to  the 
appropriate  State  or  local  agency,  and 
no  further  action  shall  be  taken  by  the 
Assistant  Secretary  with  respect  to  such 
complaint,  except  as  provided  for  by  the 
Act,  this  part,  and  by  99  103.100  through 
103.115  or  105.20  through  105.22  of  Uiis 
chapter. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  no  complaint  based  in 
whole  or  in  part  on  allegations  of 
discrimination  on  the  basis  of  familial 
status  or  handicap  shall  be  referred  to 
any  State,  locality  or  agency  thereof 
whose  certification  was  granted  in 
accordance  with  §  115.6(d)  or  section 
810(f)(4)  of  the  Act,  without  regard  to 
whether  the  fair  housing  law 
administered  by  such  certified  agency 
appears  to  prohibit  discrimination  based 
on  familial  status  or  handicap. 


(c)  Notwithstanding  paragraph  (a)  of 
this  section,  whenever  the  Secretary  has 
reason  to  believe  that  a  complaint 
shows  a  basis  may  exist  for  the 
commencement  of  proceedings  against 
any  respondent  under  section  814(a)  of 
the  Act,  or  for  proceedings  by  any 
governmental  licensing  or  supervisory 
authorities,  the  Secretary  shall  transmit 
the  information  upon  which  that  belief  is 
based  to  the  Attorney  General,  or  to 
appropriate  governmental  licensing  or 
supervisory  authorities. 

§115.11    Interim  referrals.  ' 

If  the  Assistant  Secretary  determines 
after  application  of  the  criteria  set  forth 
in  9  115.3,  that  a  State  or  local  fair 
housing  law  on  its  face  provides  rights 
and  remedies  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  those      \ 
provided  in  the  Act,  but  that  the  law  has 
not  been  in  effect,  or  the  appropriate 
State  or  local  agency  in  operation,  for  a 
sufficient  time  to  permit  a  demonstration 
of  compliance  with  the  performance 
standards  described  in  9  115.4,  the 
Assistant  Secretary  may  enter  into  a 
written  agreement  with  the  State  or 
local  agency  providing  for  referral  of 
complaints  to  the  agency  on  such  terms 
and  conditions  as  the  Assistant 
Secretary  shall  prescribe,  or  providing 
for  other  utilization  of  the  services  of  the 
State  or  local  agency  and  its  employees 
upon  agreed  terms,  and  providing 
further  for  procedures  for 
communications  between  the  agency 
and  HUD  that  are  adequate  to  permit 
the  Assistant  Secretary  to  monitor  the 
agency's  administration  and 
enforcement  of  its  law  and  to  assist  the 
Assistant  Secretary  in  making  the 
determination  required  in  9  115.2(b).  The 
agreement  may  provide  for  reactivation 
of  referred  complaints  by  the  Assistant 
Secretary  without  regard  to  the 
limitations  described  in  9  115.10.  If  such 
an  agreement  for  interim  referrals  or 
other  utilization  of  services  is  entered, 
the  Assistant  Secretary  may  defer  final 
determination  under  9  115.6  or  §  115.7 
for  a  reasonable  period  deterlhined  by 
the  Assistant  Secretary  to  be  necessary 
in  order  to  permit  a  fair  assessment  of 
the  agency's  performance.  In  no  event 
shall  this  period  extend  more  than  tvyo 
years  beyond  the  date  of  entry  into  the 
agreement  for  interim  referrals  or  other 
utilization  of  services.  This  two  year 
limitation  does  not  apply  to  agencies 
certified  in  accordance  with  9  115.6(d). 
However,  an  agreement  under  this 
section  shall  not  be  extended  beyond 
the  date  of  certification  under  9  115.6  or 
denial  of  recognition  under  9  115.7. 
Notice  of  entry  into  an  agreement  tmder 


this  section  shall  be  published  in  the 
Federal  Register. 

20.  PART  121,  redesignated  from  Part 
100,  would  be  revised  to  read  as  follows: 

PART  121— COU-ECTION  OF  DATA 

Sec. 

121.1  Purpose. 

121.2  Furnishing  of  data  by  program 
participants. 

Authority:  Title  VIII,  Civil  Rights  Act  of 
1968  (42  U.S.C.  3600-3620):  E.0. 11063,  27  FR 
11527;  sec.  602.  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d-l):  sec.  562.  Housing  and 
Community  Development  Act  of  1967  (42 
U.S.C.  3608a);  sec.  2,  National  Housing  Act, 
12  U.S.C.  1703;  sec.  7(d),  Department  cf 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

§  121.1    Purpose 

The  purpose  of  this  part  is  to  enable 
the  Secretary  of  Housing  and  Urban 
Development  to  carry  out  his  or  her 
responsibilities  under  the  Fair  Housing 
Act,  Executive  Order  11063,  dated 
November  20, 1962.  Title  VI  of  the  Civil 
Rights  Act  of  1964,  and  section  562  of  the 
Housing  and  Community  Development 
Act  of  1987.  These  authorities  prohibit 
discrimination  in  housing  and  in 
programs  receiving  financial  assistance 
from  the  Department  of  Housing  and 
Urban  Development,  and  they  direct  the 
Secretary  to  administer  the 
Department's  housing  and  urban 
development  programs  and  activities  in 
a  manner  affirmatively  to  further  these 
policies  and  to  collect  certain  data  to 
assess  the  extent  of  compUance  with 
these  pwlicies. 

§  121.2    Furnishing  of  data  by  program 
particlpents. 

Participants  in  the  programs 
administered  by  the  Department  shall 
furnish  to  the  Department  such  data 
concerning  the  race,  color,  religion,  sex. 
national  origin,  age,  handicap,  and 
family  characteristics  of  persons  and 
households  who  are  applicants  for, 
participants  in.  or  beneficiaries  or 
potential  beneficiaries  of,  those 
programs  as  the  Secretary  may 
determine  to  be  necessary  or 
appropriate  to  enable  the  Secretary  to 
carry  out  his  or  her  responsibilities 
under  the  authorities  referred  to  in 
9  121.1.  Specific  requirements  for 
furnishing  such  data  are  imposed  imder 
the  individual  program  regulations 
contained  under  this  Title  24. 

Date:  October  31, 198a 
Samuel  R.  Pierce,  |r.. 

Secretary. 

(FR  Doc.  88-25506  Filed  11-4-88;  8:45] 
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publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
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UST  OF  PUBUC  LAWS 

CFR  CHECKLIST 


Note:  No  pubftc  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  October  31.  1988 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  aranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office.l1 5New  units  issued  during  the  week  are  announced  on  the 
back  cover  of  the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  cunent  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sectwns 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestic.  $148.75  additKtnal  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office. 
Washington.  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4;00  p.m.  eastem  time.  Monday— Friday 
(except  holidays). 

Title  Price       Revision  Date 

1,  2  (2  Reserved)  $10.00 

3  (1987  CompilatkNi  and  Parts  100  and  101)  11.00 

4  14.00 


5  Parts: 

1-699 14.00 

700-1199 15.00 

1 200-€nd,  6  (6  Reserved) „. „ 1 1 .00 

7  Parts: 

0-26 15.00 

27-45 11.00 

46-51 16.00 

52 23.00 

53-209 18.00 

210-299 22.00 

300-399 1 1 .00 

400-699 17.00 

700-899 22.00 

900-999 26.00 

1000-1059 15.00 

1060-1 1 19 12.00 

1120-1 199 1 1.00 

1200-1499 17.00 

1500-1899 9.50 

1900-1939 11.00 

1940-1949 21.00 

1950-1999 18.00 

200Q-End 6.50 

8  11.00 

9  Parts: 

1-199 19.00 

200-Cnd 17.00 

10  Parts: 

0-50 18.00 

51-199 14.00 

200-399 13.00 

400-499 13.00 

500-End 24.00 

11  10.00 

12  Parts: 

1-199 11.00 

200-219„ 10.00 

220-299 14.00 

300-499 13.00 

500-599 18.00 

600-€nd 12.00 

13  20.00 

14  Parts: 

1-59 

60-139 _.._ 

140-199 


21.00 

\9J0O 

9.50 


Jon.  1 

>Jan.  1 

Jon.  1 

Jan.  1 
Jon.  1 
Jan.  1 

Jon.  1 

Jan.  1 

Joi.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jan.  1 

Jon.  1 
Jan.  1 

Jan.  1 
Jan.  1 
'Jon.  1 
Jan.  1 
Jan.  1 
July  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

ion.  1 
Jon.  1 
Jos.  1 


1988 
1988 
1988 

1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 

1988 
1988 
1987 
1988 
1988 
198i 

1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 
1988 


Title 

200-1199. 
1200-End.. 


..„...„„...„.„_._„__.«.„..._».»__._ —  20.00 
: 12.00 

15  Parts: 

0-299 10.00 

300-399 20.00 

400-End 14.00 

16  Parts: 

0-149 „.; 12.00 

1 50-999 ; „ 13.00 

1000-tnd 19.00 

17  Parts: 

1-199 _„ „ „ 14.00 

200-239 14.00 

240-6id 2 1 .00 

18  Parts: 

1-149 15.00 

150-279 „.... 12  00 

280-399 _ 13.00 

400-6id.._ 9.00 

19  Parts: 

1-199 

20O-tiid 


Revlston  Date 
Jan.  1,  1988 


20  Parts: 

1-399 

400-499... 
500-End 


27.00 

5.50 

- 12  00 

„ 23.00 

25.00 

21  Parts: 

1-99 12.00 

100-169 14.00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

500-599 20.00 

600-799 7.50 

800- 1 299 _ 16.00 

1300-£nd 6.00 

22  Parts: 

1-299 20  00 

300-€nd 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 „ 19.00 

1700-€nd 15.00 

25  24.00 

26  Parts: 

§§  1.0-1-1.60 _ ..» 13.00 

§§  1.61-1.169  „- 23.00 

§  §  1 . 1 70- 1 .300 1 7.00 

§  5  1 .301-1 .400 14.00 

§§  1.401-1.500 24.00 

§§  1.501-1.640 15.00 

§§  1.641-1.850 „ 17.00 

§§  1.851-1.1000 „ 28.00 

§§  1.1001-1.1400 16.00 

§§  1.1401-End 21.00 

2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 15.00 

300-499 .^. 15.00 

500-599 .3. 8.00 

600-eid 6.00 

27  Parte: 

1-199 „.„ 

200-6id 

28 


Jan.  1 

Jan.  1 
Jan.  1 
Jan.  I 

Jan.  1 
Jon.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


Apr.  1 
Apr! 
A^.1 


Apr.  1 
Apr 
Apr.  1 
Apr 

Apr 
Apr.  1 

Apr. 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.l 


Apr.  1 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 


Apr 
Apr. 
Apr. 
Apr, 
Apr.l 
Apr 
Apr 
Apr 
Apr.l 
Apr 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
*Apr.  1 
Apr.l 


23.00 
13.00 
25.80 


Apr.l 

Apr.l, 

Jslyl 


1988 

1988 
1988 
1988 

1988 
1988 
1988 

1988 
1988 
1988 

1988 
1988 
1988 
1988 

1988 
1988 

1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1980 
1988 

1988 

1988* 

1968 
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TKI*  Prtc* 

29  Parts: 

0-99 17.00 

100-499 6.50 

500-a99 24.00 

900-1899 11.00 

1900-1910 28.00 

191 1-1925 8.50 

1926 10.00 

1927-6»d 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-£nd 18.00 

31  Parts: 

0-199 12.00 

200-£nd 16.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  It 19.00 

1-39,  Vol.  in 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-fed 16.00 

33  Parts: 

1-199 27.00 

20O-&id 19  00 

34  Parts: 

1-299 20.00 

300-399 1 1 .00 

400-End 23.00 

35  9,50 

36  Parts: 

1-199 12.00 

200-£nd 20.00 

37  1300 

38  Parts: 

0-17 2 1 .00 

18-End 19.00 

39  13.00 

40  Parts: 

1-51 2 1 .00 

S2 26  00 

53-60 24  00 

61-80 12.00 

81-99 25.00 

100-149 23  00 

150-189 18  00 

190-399 29.00 

400-424 22.00 

47S-699 2 1  00 

700-£nd 27.00 

i  1  Chapters: 

1,  1-1  to  1-10 13  00 

1,  1-11  fo  Appendix,  2  (2  Reserved) 13.00 

3-6 14  00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13  00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 12.00 

201-End 8.50 


Revision  Oat* 

July  1,  1988 
July  1,  1988 
July  1,  1987 
July  1,  1988 
July  1,  1987 
July  1,  1988 
July  1,  1987 
July  1,  1987 

July  1,  1988 
July  1,  1987 
July  1,  1988 


July  1, 
July  1, 


1987 
1987 


♦July  1,  1984 
«July  1,  1984 


«July  1, 
July  1, 
July  1, 
July  1, 

•July  1, 
July  1, 
July  1, 


1984 
1987 
1987 
1987 
1986 
1988 
1987 


July  1,  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1988 

July  1,  1988 
July  1,  1988 
July  1,  1988 

July  1,  1987 
July  1,  1988 
July  1,  1988 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1988 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 

»  July  1,  1984 

"July  1,  1984 

»July  1,  1984 

"July  1.  1984 

"July  1,  1984 

"July  1,  1984 

"July  1,  1984 

"July  1,  1984 

"July  1.  1984 

"July  1,  1984 

"July  1,  1984 

July  1,  1988 

July  1,  1987 

July  1,  1988 

July  1,  1987 


TKI*                                                                             Prtc«  Revision  Date 

42  Parts: 

1-60 15.00  Oct.  1,  1987 

61-399 5.50  Oct.  1,  1987 

400-429 21.00  Oct.  1,  1987 

430-tnd 14.00  Oct.  1,  1987 

43  Parts: 

1-999 15.00  Oct.  1,  1987 

1000-3999 24.00  Oct.  1,  1987 

4000-£nd 11.00  Oct.  1,  1987 

44  18.00  Oct.  1,  1987 

45  Parts: 

1-199 14.00  Oct.  1,  1987 

200-499 9.00  Oct.  1,  1987 

500-1199 18.00  Oct.  1,  1987 

1200-tnd 14.00  Oct.  1,  1987 

46  Parts: 

1-40 13.00  Oct.  1,  1987 

41-69 13.00  Oct.  1,  1987 

70-89 7.00  Oct.  1,  1987 

90-139 12.00  Oct.  1.  1987 

140-155 12.00  Oct.  1,  1987 

156-165 14.00  Oct.  1,  1987 

166-199 13.00  Oct.  1,  1987 

200-499 19.00  Oct.  1,  1987 

500-£nd 10.00  Oct.  1,  1987 

47  Parts: 

0-19 17.00  Oct.  1,  1987 

20-39 21.00  Oct.  1,  1987 

40-69 10.00  Oct.  1,  1987 

70-79 17.00  Oct.  1,  1987 

80-End 20.00  Oct.  1,  1987 

48  Chapters: 

1  (Ports  1-51) 26.00  Oct.  1,  1987 

1  (Ports  52-99) 16.00  Oct.  1,  1987 

2  (Ports  201-251) 17.00  Oct.  1,  1987 

2  (Ports  252-299) 15.00  Oct.  1,  1987 

3-6 17.00  Oct.  1,  1987 

7-14 24  00  Oct.  1,  1987 

15-6kI 23.00  Oct.  1,  1987 

49  Parts: 

1-99 10.00  Oct.  1,  1987 

100-177 25  00  Oct.  1,  1987 

178-199 19  00  Oct.  1,  1987 

200-399 17.00  Oct.  1,  1987 

400-999 22.00  Oct.  1,  1987 

1000-1199 17.00  Oct.  1,  1987 

1200-End 18.00  Oct.  1,  1987 

50  Parts: 

1-199 16.00  Oct.  1,  1987 

200-599 12.00  Oct.  1,  1987 

600-End 14.00  Oct.  1,  1987 

CFR  Index  and  Findings  Aids 28  00  Jon.  1.  1988 

Complete  1988  CFR  set 595.00  1988 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mciling) 125.00  1984 

Complete  set  (one-time  mailing) 11S(X)  1985 

Subscription  (mailed  OS  issued) 185  00  1987 

Subscription  (mailed  as  issued) 185  00  1988 

Individual  copies 3  75  1988 

'  Because  TiHe  3  is  an  annual  compilation,  this  volunw  and  all  previous  volumes  should  be 
reioined  as  a  pefmonenl  reference  source. 

''  No  omendments  to  this  volume  were  promulgated  during  the  period  Jon.  1,  1987  to  Dec 
31,  1987.  The  CFR  volume  issued  January  1,  1987,  should  be  retained 

'  No  amendments  to  this  volume  were  promulgoted  during  the  period  Apr  1.  1980  to  March 
31,  1988.  The  CFIi  volume  issued  as  of  Apr   1,  1980,  should  be  retained 

"The  July  1,  1985  edihon  of  32  CFR  Ports  1-189  contains  a  note  onlv  for  Ports  1-39 
inclusive.  For  ttie  hiH  te<t  of  ttte  Defense  Acquisition  Regulotions  in  Ports  1-39,  consult  tfw 
three  CFR  volumes  issued  as  of  July  1,  1984,  comammg  those  parts. 

'  No  ontendmenis  to  the  vohime  were  promulgaied  during  tlie  period  July  1 .  1986  to  June 
30,  1988  The  aR  volume  issuwl  as  of  July  I,  1986.  should  be  relaxed 

*  The  Juty  1,  1985  edrtion  of  41  CFR  Chapters  1-100  contains  o  note  only  for  Chapters  1  to 
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CFR  volumes  issued  as  oi  July  1,  1984  contoming  those  dwpters,.^ 
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used  together.  This  useful  reference  tool,  compiled 
from  agency  regulations,  is  designed  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the  user 
(IJ  what  records  must  be  kept.  (2)  who  must  keep 
them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  document. 

Compiled  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration. 

Order  ^m  Superintendent  o/  DocnmenXs, 
\J.S.  Government  Printing  Office, 
Washington,  DC.  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:  *6243  Charge  your  order. 

It's  easy! 


IK^OI 


DYES 


please  send  me  the  following  indicated  publications: 


copies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  022-003-01123-4  at  $10.00  each. 

copies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE   S/N  069-000-00011-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

I     I  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  personal  name) 

(Additional  address/attenUon  line) 

(Street  address) 

(City.  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 


I I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


rr 

Thank  you  for  vour  order! 

(Credit  card  expiration  date) 

(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington.  D.C.  20402-9325 
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Presidential  Documents 


Proclamation  5894  of  November  2,  1988 

50th  Anniversary  Year  of  the  Federal  Food,  Drug,  and  Cosme- 
tic Act,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Half  a  centiiry  ago,  in  1938,  the  Federal  Food,  Drug,  and  Cosmetic  Act  was 
signed  into  law  by  President  Franklin  Delano  Roosevelt.  This  legislation  was 
the  start  of  modem  food  and  drug  regulation.  That  this  year  is  the  50th 
aimiversary  of  that  legislation  reminds  each  of  us  to  be  grateful  for  our 
American  legacy  of  concern  for  protecting  the  public  health. 

The  1938  Act  covered  cosmetics,  medical  devices,  food  additives,  and  pesti- 
cides, but  made  its  strongest  impact  by  giving  the  Food  and  Drug  Administra- 
tion the  authority  and  responsibility  for  approving  new  drugs  for  safety  before 
they  could  be  sold.  These  drug  review  provisions  came  just  at  the  beginning  of 
the  "first  therapeutic  revolution,"  when  penicillin  and  sulfa  drugs  were  being 
discovered.  Wave  after  wave  of  new  drug  classes  were  discovered  in  the 
1940's  and  vl950's,  and  the  new  drug  review  system  enabled  patients  and 
physicians  to  have  a  level  of  confidence  in  medications  that  had  never  before 
existed. 

To  this  day,  the  Food  and  Drug  Administration  uses  the  provisions  of  the  1938 
Act,  as  amended  over  the  years,  to  establish  rigorous  standards  for  food  and 
drug  safety  that  are  widely  respected  and  emulated. 

The  Congress,  by  House  Joint  Resolution  600,  has  recognized  the  50th  anniver- 
sary of  the  Federal  Food,  Drug,  and  Cosmetic  Act  and  authorized  and  request- 
ed the  President  to  issue  a  proclamation  in  observance  of  this  anniversary. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  1988  as  the  50th  Anniversary  Year  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  1988. 1  call  upon  the  people  of  the  United  States 
to  observe  this  anniversary  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day  of 
November,  in  the  year  of  our  Lord  nineteen  himdred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  himdred  and 
thirteenth. 
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Proclamatimi  5805  of  November  2,  1988 
Geography  Awareness  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  United  States  of  America  is  a  unique  and  great  land  with  a  diverse  ethnic 
population  and  an  extraordinary  international  role.  Geographical  influences 
that  have  helped  determine  the  discovery  and  development  of  this  country, 
and  global  conditions  that  have  given  rise  to  wave  after  wave  of  inunigration 
to  our  shores,  make  ouirs  a  history  that  cannot  be  understood  without  a  ready 
knowledge  of  world  geography.  In  order  for  our  Nation  to  maintain  its  special 
heritage  and  retain  its  position  of  global  economic  and  political  leadership,  it 
is  essential  that  our  citizens  have  a  sound  appreciation  of  basic  geographical 
facts  and  principles. 

Today,  however,  as  recent  studies — including  a  major  report  last  summer  from 
the  National  Geographic  Society — ^have  affirmed,  many  young  people  and 
adults  lack  knowledge  of  elementary  geography.  The  situation  among  18-  to 
24-year-olds  is  particularly  disturbing,  with  these  young  Americans  ranking 
last  in  basic  knowledge  in  this  multination  report. 

We  can  do  better.  A  free  society  has  no  greater  enemy  than  ignorance,  and 
there  is  no  greater  waste  than  the  underuse  of  a  child's  God-given  ability  to 
learn  and  explore.  Fortunately,  our  Nation  has  begim  to  give  new  attention  in 
the  past  decade  to  the  need  for  educational  reform  and  educational  focus. 
Young  people  need  to  be  challenged  early  and  often;  and  subjects  like 
geography,  and  closely  related  studies  like  history  and  civics,  can  be  taught  in 
ways  diat  promote  ciuiosity  and  help  young  people  stretch  their  minds  and 
engage  their  imaginations  as  they  view  the  map  and  all  the  many  frontiers  and 
horizons  it  charts. 

Truly  we  live  in  a  world  rich  in  wonder,  variety,  and  mystery.  During 
Geography  Awareness  Week,  1988,  we  can  resolve  to  share  more  of  these 
qualities  with  our  children  and  to  encourage  them  in  their  imderstanding  of  the 
social,  economic,  and  political  influence  of  geographic  issues  and  conditions. 

The  Congress,  by  Public  Law  100-391,  has  designated  the  period  beginning 
November  13  and  ending  November  19,  1988,  as  "Geography  Awareness 
Week"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion to  recognize  this  observance. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  13  through  November  19, 
1988,  as  Geography  Awareness  Week.  I  urge  educational  institutions,  parents, 
and  all  Americans  to  celebrate  this  observance  with  appropriate  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5896  of  November  3,  1988 

I 

National  Jukebox  Week,  1988^ 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  a  century  now,  the  jukebox  has  been  a  fixture  of  popular  culture  in  our 
land.  In  restaurants,  diners,  and  clubs  across  our  country,  jukeboxes  have  long 
provided  patrons  with  music  for  dining  and  dancing.  The  jukebox  is  to  many  a 
symbol  of  good,  clean  fun.  It  is  also  an  inexpensive  source  of  entertainment 
for  young  and  old  alike,  and  a  treasury  of  memories  for  listeners  of  every 
generation.  The  centennial  of  the  jukebox  now  gives  all  of  us  an  excellent 
opportunity  to  celebrate  its  enduring  place  in  American  life. 

The  Congress,  by  House  Joint  Resolution  446,  has  designated  the  week  of 
October  30  through  November  5,  1988,  as  "National  Jukebox  Week"  and 
authorized  and  requested  the  President  to  Issue  a  proclamation  in  observance 
of  this  occasion. 

Nt)W,  THEREFORE,  l,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  October  30  through  November  5. 
1988,  as  National  Jukebox  Week.  I  call  upon  the  American  people  to  celebrate 
this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  tfie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330  and  351 

Recruitment,  Selection,  and  Placement 
(General);  Reduction  in  Force 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  regulation. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  Hnal 
regulations  on  the  Reemployment 
Priority  List  (RPL).  The  RPL  is  the 
mechanism  agencies  use  to  give 
reemployment  consideration  to 
employees  separated  by  reduction  in 
force,  or  recovered  from  a  compensable 
injury  after  more  than  1  year.  These 
changes  are  intended  to  improve  the 
operation  of  the  RFL  and  clarify 
requirements. 

EFFECTIVE  DATE:  December  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leota  Shelkey.  (202)  632-6817. 

SUPPLEMENTARY  INFORMATION:  The 

Veterans'  Preference  Act  of  1944 
extended  reemployment  eligibility  to 
preference  eligibles  furloughed  or 
separated  without  delinquency  or 
misconduct.  This  provision,  now  at  5 
U.S.C.  3315.  is  the  basis  for  the 
Reemployment  Priority  List  (RPL)  for 
employees  separated  by  reduction  in 
force  (RIF).  Coverage  for  employees  who 
have  fully  recovered  from  a 
compensable  injury  after  more  than  1 
year  is  based  on  5  U.S.C.  8151(b)(2). 

On  January  7. 1988,  OPM  published 
proposed  revisions  to  the  RPL 
regulations  in  the  Federal  Register  (53 
FR  408).  We  received  13  written 
comments  from  Federal  agencies  and 
employee  organizations.  The  key 
com.ments  and  changes  are  summarized 
below.  In  addition,  several  editorial 
changes  were  made. 


a.  Proposed  S  330.201  would  permit  an 
agency  to  operate  an  alternative 
placement  program  as  an  exception  to 
the  RPL  requirement.  In  the  final 
regulation,  we  have  clarined  that  OPM 
prior  approval  is  necessary  for  such  an 
exception.  Also,  we  have  changed  the 
definition  of  "agency"  to  mean 
"Executive  agency,"  which  is  used  for 
reduction-in-force  coverage  in  5  U.S.C. 
3501  and  is  defined  in  5  U.S.C.  105.  This 
allows  all  the  Department  of  Defense 
agencies  to  use  a  single  RPL 

b.  Proposed  §  330.202(a)(l]  would 
require  an  individual  to  file  an 
application  for  the  RPL  within  30  days 
after  the  RIF  separation  date  and  would 
require  an  agency  to  enroll  the 
individual  on  the  RPL  within  10  days 
thereafter.  One  commenter  suggested 
we  drop  the  requirement  for  an 
application  because  employees  often 
don't  know  the  jobs  for  which  they  are 
qualified. 

We  have  not  adopted  this  suggestion 
because  we  believe  the  use  of  an 
employee-completed  apphcation  is  more 
advantageous  and  efficient  than  the 
existing  system.  We  plan,  however,  to 
advise  agencies  to  give  employees 
guidance  in  completing  an  application. 
Although  several  commenters  suggested 
less  specific  deadlines,  we  have 
retained  the  proposed  30-day  and  10-day 
limits  as  easier  to  administer. 

Three  commenters  opposed  the 
provision  in  §  330.202(a)(1)  that  would 
permit  employees  to  receive 
consideration  for  positions  with  work 
schedules  different  from  the  schedule 
worked  at  the  time  of  separation. 
Although  the  proposal  was  intended  to 
provide  broader  placement 
consideration,  the  commenters  felt  it 
extended  placement  rights  inconsistent 
with  that  available  under  RIF 
procedures  and  also  limited 
management  flexibility.  In  consideration 
of  these  concerns,  we  have  given 
agencies  discretion  in  the  final 
regulations  to  adopt  provisions 
permitting  employees  to  request 
consideration  for  positions  having 
different  work  schedules. 

c.  Proposed  §  330.203(a)  covered 
eligibility  based  on  RIF  separation.  A 
new  provision  would  deny  RPL 
eligibility  if  an  employee's  last  rating  of 
record  for  RIF  purposes  was 
unacceptable.  Six  commenters 
suggested  that,  instead,  individuals  be 
required  to  have  a  rating  of  at  least  fully 


successful.  Two  commenters  suggested 
that  the  performance  rating  requirement 
be  dropped  altogether.  For  the  following 
reasons,  we  have  decided  to  retain  the 
requirement  as  proposed. 

Performance  requirements  have  been 
incorporated  into  a  number  of  other 
programs — pay,  within  grade  increases, 
merit  promotion.  More  specifically,  the 
RIF  re^^ations  deny  displacement 
rights  to  any  employee  whose  current 
rating  is  unacceptable.  A  RIF  and 
subsequent  RPL  eligibility  are  so  closely 
linked  that  it  would  be  inconsistent  to 
ignore  an  imacceptable  rating  and  grant 
reemployment  priority  after  an 
employee's  separation  when  placement 
rights  before  separation  were  denied 
because  of  that  unacceptable  rating. 
Similarly,  it  would  be  inconsistent  to 
negate  reemployment  eligibility  of  an 
employee  whose  rating  is  minimally 
successful  when  the  RIF  regulations  do 
not  refuse  displacement  rights  because 
of  that  rating.  Furthermore,  we  believe 
the  proposed  requirement  represents  a 
balanced  approach  to  achieving 
harmony  between  the  reemployment 
and  performance  management  laws. 

Because  some  employees,  such  as 
administrative  law  judges,  are  exempt 
from  performance  evaluations,  we  have 
revised  {  330.203(a)  to  exclude  them 
from  the  rating  requirement. 

Another  commenter  suggested  that  we 
continue  RPL  enrollment  of  employees 
who  decline  to  transfer  with  their 
function  to  another  commuting  area. 
RPL  eligibility  has  been  limited  to 
employees  who  receive  a  RIF  separation 
notice.  Therefore,  when  employees 
involved  in  a  transfer  of  function  are 
separated  by  RIF  in  accordance  with  5 
CFR  Part  351,  they  may  be  eligible  for 
the  RPL  In  addition,  all  employees  who 
are  separated  for  declining  to  transfer 
with  their  function  may  receive 
placement  assistance  through  the 
Displaced  Employee  Program,  which  is 
described  in  5  CFR  Part  330,  Subpart  C. 

d.  Proposed  S  330.203(c)  continued  the 
existing  policy  of  2-year  enrollment  for 
tenure  group  I  employees  and  1-year 
enrollment  for  tenure  group  II 
employees.  Three  commenters  suggested 
that  enrollment  be  limited  to  1  year  for 
all  employees.  We  have  retained  the 
existing  policy  as  more  supportive  of 
placement  efforts. 

One  commenter  suggested  that  RPL 
enrollment  should  end  when  an 
individual  declines  an  offer  under 
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conditions  shown  as  acceptable  in  his  or 
her  application.  The  proposed 
regulations  already  provide  a  new, 
related  provision — an  individual  loses 
consideration  for  all  grade  levels  at  and 
below  the  grade  of  an  offer  he  or  she 
declines.  If  this  grade  is  the  same  as  the 
last  grade  held,  the  individual's  RPL  <, 
enrollment  is  ended. 

e.  Proposed  §  330.204  covered 
eligibility  based  on  compensable  injury. 
One  commenter  suggested  that  these 
provisions  should  be  equivalent  to  those 
covering  RIF  separations.  We  had  done 
this  in  the  praposed  regulations  to  the 
extent  possible  without  violating  the 
injury  compensation  law.  Thus,  no 
change  was  made  in  the  fmal  regulation. 

f.  Proposed  S  330.205  would  restrict  an 
agency  from  making  certain  types  of 
appointments  while  a  qualified  RPL 
enrollee  is  available.  As  suggested,  we 
have  made  several  changes. 

One  change  is  to  permit  the  transfer  of 
preference  eligibles,  just  as  their 
reinstatement  eligibility  is  not  blocked 
by  the  RPL.  on  the  basis  that  it  is 
illogical  to  permit  a  preference  eligible 
to  receive  the  one  type  of  appointment 
and  not  the  other.  Another  change  gives 
agencies  the  discretion  to  exempt  30-day 
special  needs  appointments  and  700- 
hour  temporary  appointments  of 
handicapped  persons.  These  exceptions 
are  intended  to  assure  that  the  RPL  does 
not  prevent  an  agency  from  meeting  its 
obligations  under  other  programs  or 
from  acting  quickly  in  an  emergency. 
Last,  we  have  clarified  that  statutory  or 
regulatory  reemployment  rights,  such  as 
those  in  5  CFR  Part  352.  are  not  blocked 
by  the  RPL. 

One  commenter  suggested  that 
§  330.205  be  revised  to  specify  when  an 
agency  must  clear  the  RPL  before 
proceeding  with  an  outside  appointment. 
We  concur  with  this  suggestion. 

This  issue  is  particularly  important 
because  the  RPL  restrictions  apply  to  all 
components  of  an  agency  within  the 
commuting  area,  not  just  the  component 
conducting  the  RIF.  Thus,  one 
component  may  make  a  job  offer  just 
before  another  component  issues  RIF 
notices.  By  the  time  the  appointee  enters 
on  duty,  ehgibles  from  the  other 
component  have  been  enrolled  on  the 
RPL.  It  is  not  good  business  for  the 
Government  to  make  a  firm  job  offer  to 
someone  who  accepts  and  makes  plans 
to  change  jobs,  sometimes  involving  a 
geographic  move,  only  to  have  the 
Government  rescind  the  job  offer 
because  in  the  meantime  someone  has 
been  enrolled  on  the  RPL.  To  avoid  such 
awkward  situations,  we  have  revised 
§  330.205  to  provide  that  the  RPL  must 
be  cleared  at  the  time  an  agency  makes 
a  firm  offer  of  employment. 


g.  Proposed  S  330.206(a)  would  limit 
higher  grade  job  consideration  to  RPL 
enrollees  who  had  previously  held  a 
higher  grade.  Four  coramenters  opposed 
this  provision  on  the  basis  that  priority 
consideration  should  not  extend  beyond 
the  grade  from  which  separated.  Our 
primary  intent  was  to  cover  employees 
who  had  been  downgraded  in  one  RIF 
prior  to  the  second  RIF  in  which  they 
were  separated  and  became  eligible  for 
the  RPL  Since,  in  this  case,  both  the 
downgrade  and  separation  are  RIF 
actions,  we  believe  it's  fair  to  give  these 
individuals  job  consideration  up  to  the 
highest  grade  bom  which  demoted  by 
RIF.  We  have  changed  the  final 
regulation  to  reflect  this. 

h.  Proposed  §  330.206(b)  provided  that 
an  individual  recovered  from  a 
compensable  injury  is  entitled  to  priority 
consideration  elsewhere  in  the  agency  if 
not  placed  in  the  former  commuting 
area.  Three  conmienters  requested 
clarification.  The  final  regulation 
indicates  that  the  manner  of  priority 
consideration  given  outside  the 
commuting  area  is  left  to  the  discretion 
of  the  former  agency.  This  provision  is 
not  intended,  however,  to  extend 
priority  consideration  beyond  the  time 
limits  given  in  the  regulation.  Additional 
guidance  will  be  provided  through  the 
Federal  Personnel  Manual. 

i.  Proposed  i  330.207  provided  two 
options  agencies  could  use  in  making 
selections  from  the  RPL  Both  options 
would  extend  veterans  preference. 
Although  three  commenters  suggested 
that  veterans  preference  be  dropped,  we 
have  not  done  so  because  5  U.S.C.  3315 
requires  it. 

One  option  provided  for  rating  and 
ranking  eligibles.  Based  on  the 
suggestion  of  one  commenter,  we  have 
revised  the  final  regulation  to  require 
that  job-related  evaluation  procedures 
be  used  to  rate  eligibles  and  be  applied 
fairly  and  consistently.  Another 
commenter  suggested  that  selection  be 
permitted  from  among  the  ten  highest 
rated  eligibles.  We  cannot  adopt  this 
suggestion  because  the  pertinent 
provision  in  the  Veterans'  Preference 
Act  refers  to  the  selection  order  for 
competitive  examinations,  which  by 
statute  follows  a  rule  of  three. 

One  commenter  suggested  that 
reemployment  should  be  in  strict 
reverse-RIF  order,  taking  into  account 
length  of  service.  We  have  not  adopted 
this  procedure  because  the  law  does  not 
require  it  and  its  use  would  remove  all 
managerial  discretion  in  making 
selections  from  the  RPL 

j.  Proposed  §  330.208  contained  a 
revised  qualification  standard  that  is  the 
same  as  that  used  in  any  normal 
placement  action.  We  had  dropped  the 


existing  requirement  that,  to  be 
basically  qualified,  an  individual  must 
be  able  to  perform  without  undue 
interruption  and  loss  of  productivity. 

Three  commenters  opposed  this 
change  on  the  basis  that  an  "undue 
interruption"  standard  is  appropriate  for 
priority  placement.  We  have  not 
changed  the  proposed  standard  because 
we  bebeve  it  is  appropriate  for  filling 
vacancies.  Furthermore,  both  the 
proposed  and  final  S  330.207(d)  permits 
an  agency  to  make  an  exception  to  the 
RPL  selection  order  when  duties  cannot 
be  taken  over  without  undue 
interruption  by  a  qualified  individual  on 
the  RPL  or  one  who  has  higher  standing 
than  the  one  selected. 

k.  Proposed  §  330.209  contained  a 
revised  standard  for  filing  appeals  with 
the  Merit  Systems  Protection  Board.  One 
editorial  change  was  suggested,  which 
we  have  made. 

Effective  Date 

These  regulations  must  be  followed 
for  all  RPL  enrollments  occurring  on  or 
after  the  effective  date  of  these 
regulations.  For  employees  enrolled 
before  the  effective  date,  the  RPL  must 
be  operated  under  the  regulations  in 
effect  at  the  time  of  enrollment. 

Executive  Order  12291.  Federal 
Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  338  and 
351 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
Conatance  Homer. 

Director. 

Accordingly,  OPM  is  amending  Parts 
330  and  351  of  Title  5,  CFR,  as  follows: 

PART  330— RECRUITMENT, 
SELECTION.  AND  PLACEMENT 
(GENERAL) 

1.  The  authority  citation  for  Part  330  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3301.  330i-  E.O. 
10577.  3  CFR,  19S4~58  Comp.,  p.  218;  i  330.102 
also  issued  under  5  U.S.C.  3327;  Subpart  B 
also  issued  under  5  U.S.C.  3315  and  8151; 
§  330.401  also  issued  under  5  U.S.C.  3310; 
Subpart  H  also  issued  under  5  U.S.C.  8337(h] 
and  8457(b). 


2.  Subpart  B  and  its  heading  are 
revised  to  read  as  follows: 

Sut>part  B— RMmploymmt  Priority  List 
(RPL) 

330.201  Establishment  and  maintenance  of 
RPL 

330.202  Application. 

330.203  Eligibility  due  to  reduction  in  force. 

330.204  Eli^bility  due  to  compensable 
injury. 

330.205  Employment  restrictions. 

330.206  Job  consideration. 

330.207  Selection  from  RPL 
330.206    Qualification  requirements. 
330.209    Appeals. 

Subpart  B — Reemployinent  Priority 
IM  (RPL) 

§  330.201    EstabltotinMnt  and  malntMianoe 
of  RPL 

(a)  Each  agency  is  required  to 
estabUsh  and  maintain  a  reemployment 
priority  list  (RPL)  for  each  commuting 
area  in  which  it  separates  eligible 
employees  due  toreduction  in  force  or 
compensable  injury,  except  as  provided 
in  paragraph  (b)  of  this  section.  For 
purposes' of  this  subpart,  "agency" 
means  "Executive  agency"  as  defined  in 
5  U.S.C.  105.  All  components  of  an 
agency  within  the  commuting  area 
utilize  a  single  RPL 

(b)  An  agency  need  not  maintain  a 
distinct  RPL  for  employees  separated  by 
reduction  in  force  if  the  agency  operates 
a  placement  program  for  its  employees 
and  obtains  OFM  concurrence  that  the 
program  satisfies  the  basic  requirements 
of  this  subpart. 

S  330.202    Application. 

(a)(1)  To  be  entered  on  the  RPL  an 
eligible  employee  under  S  330.203  of  this 
part  must  complete  an  application 
prescribed  by  the  employing  agency  and 
inform  the  agency  of  any  significant 
changes  in  the  information  provided. 
This  application  must  provide  for  the 
employee  to  specify  the  conditions 
under  which  he  or  she  will  accept 
employment,  including  grade, 
occupation,  and  minimum  hours  of  work 
per  week,  in  addition  to  positions  at  the 
same  representative  rate  and  woric 
schedule  as  the  position  frt>m  which  the 
employee  was  or  will  be  separated.  The 
employee  must  submit  the  application 
within  30  calendar  days  after  the  RIF 
separation  date.  An  employee  who  fails 
to  submit  a  timely  application  is  not 
entitled  to  be  placed  on  the  RPL 

(2)  An  eligible  employee  imder 
S  330.204  must  request  reemployment 
within  30  calendar  days  after  the  date 
compensation  ceases,  except  that  when 
an  appeal  for  continuation  of 
compensation  is  filed,  the  30-day  period 


begins  the  day  after  resolution  is 
reached.  No  specific  format  is  required. 

(b)  An  agency  must  enroll  an 
individual  on  the  RPL  no  later  than  10 
calendar  days  after  receipt  of  an 
application  or  request  | 

§330.203    Eligtt>ilHy  due  to  reduction  In 
force. 

(a)  To  apply  for  the  RPL  an  employee 
must  tneet  all  the  following  conditions: 

(1)  Be  serving  under  an  appointment 
in  the  competitive  service  in  tenure 
group  I  or  11; 

(2)  Have  received  a  rating  above 
unacceptable  (level  1)  as  the  last  annual 
performance  rating  of  record  for  Part  351 
purposes  (except  for  employees  in 
positions  excluded  from  a  performance 
appraisal  system  by  law,  regulation,  or 
OPM  administrative  action); 

(3)  Have  received  a  specific  notice  of 
separation  under  Part  351  of  this 
chapter;  and 

(4)  Have  not  declined  an  offer  under 
Subpart  G  of  Part  351  of  this  chapter  of  a 
position  with  a  representative  rate  at 
least  as  high  as  that  of  the  position  from 
which  the  employee  was  or  will  be 
separated. 

(b)  At  the  time  it  gives  a  specific  RIF 
notice  of  separation,  the  agency  must 
give  each  eligible  employee  information 
about  the  RPL  including  appeal  rights. 

(c)  A  tenure  group  I  employee  is 
eligible  for  the  RPL  for  2  years,  and  a 
tenure  group  II  employee  is  eligible  for  1 
year,  fr^m  the  date  the  employee  is 
entered  on  the  RPL  An  individual  loses 
RPL  consideration  for  all  positions  with 
a  respesentative  rate  at  and  below  that 
of  any  position  for  which  the  individual 
has  declined  an  offer  of  career,  career- 
conditional,  or  excepted  appointment 
without  time  limit  of  failed  to  reply  to  an 
inquiry,  under  this  subpart  when  the 
position  meets  the  acceptable  conditions 
shown  in  his  or  her  application.  Also,  an 
individual  is  taken  off  the  RPL  before 
the  period  of  eligibility  expires  when  the 
individual:  i 

(1)  Requests  removal;  | 

(2)  Receives  a  career,  career- 
conditional,  or  excepted  appointment 
v<dthout  time  limit  in  any  agency; 

(3)  Declines  an  offer  of  career,  career- 
conditional,  or  excepted  appointment 
without  time  limit  or  fails  to  reply  to  an 
inquiry,  under  this  subpart  concerning  a 
specific  position  having  a  representative 
rate  at  least  as  high,  and  with  the  same 
work  schedule,  as  that  of  the  position 
from  which  the  person  was  or  will  be 
separated;  or 

(4)  In  the  case  of  an  individual 
enrolled  on  an  RPL  for  Alaska  or 
overseas,  leaves  the  area  covered  by 
that  RPL  or  becomes  disqualified  for 


overseas  employment  because  of 
previous  service  or  residence. 

{330.204    EHglbinty  due  to  compensaM* 
ln|ury. 

(a)  A  former  competitive  service 
employee  in  tenure  group  I  or  n 
separated  because  of  a  compensable 
injury  or  disability  (as  defined  in  Part 
353  of  this  chapter)  who  has  fully 
recovered  more  than  1  year  after 
compensation  began  is  entitled  to  be 
placed  on  the  RPL  Part  353  of  this 
chapter  contains  information  on 
eligibility. 

(b)  A  former  tenure  group  I  employee 
is  eligible  for  the  RPL  for  2  years,  and  a 
former  tenure  group  D  employee  is 
eligible  for  1  year,  from  the  date  the 
individual  is  entered  on  the  RPL  An 
individual  is  taken  off  the  RPL  before 
the  period  of  eligibility  expires  when  the 
individual: 

(1)  Requests  removal; 

(2)  Receives  a  career,  career- 
conditional,  or  excepted  appointment 
without  time  limit  in  any  agency:  or 

(3)  Declines  an  offer  or  fails  to 
respond  to  an  inquiry  about  a  specific 
position  that  is  equivalent  to  the 
position  bom  which  separated. 

§330.205    Employment f—trtctlooe. 

(a)  When  a  qualified  individual  is 
available  on  an  agency's  RPL  the 
agency  may  not  make  a  final 
commitment  to  an  individual  not  on  the 
RPL  to  fill  a  permanent  or  tepiporary 
competitive  service  position  by: 

(1)  A  new  appointment  unless  the 
individual  appointed  is  a  qualified  10- 
point  preference  eligible;  or 

(2)  Transfer  or  reemployment,  unless 
the  individual  appointed  is  a  preference 
eligible,  is  exercising  restoration  rights 
under  Part  353  of  this  chapter,  or  is 
exercising  other  statutory  or  regulatory 
reemployment  rights. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  actions  involving 
employees  on  an  agency's  rolls,  as 
authorized  in  chapter  330  of  the  Federal 
Personnel  Manual  or  when  all  qualified 
individuals  on  the  RPL  decline  an  offer 
of  a  specific  position  or  fail  to  respond 
to  an  inquiry  about  the  position. 
Furthermore,  an  agency  may,  at  its 
discretion,  adopt  provisions  that  permit 
30-day  special  needs  appointments  and 
700-hour  temporary  appointments  of 
handicapped  individuals. 

(c)  An  agency  may  make  an  exception 
to  this  section  and  appoint  an  individual 
not  on  the  RPL  as  authorized  by 

i  330.207(d)  of  this  part. 
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§330.206    Job cofwittaralion. 

(a](l]  An  eli^ble  employee  under 
S  330.203  of  this  part  is  entitled  to 
consideration  for  positions  in  the 
commuting  area  for  which  qualified  and 
available  that  are  at  no  higher  grade  [or 
equivalent)  and  have  no  greater 
promotion  potential  than  the  position 
from  which  the  employee  was  or  will  be 
separated.  In  addition,  an  employee  is 
entitled  to  consideration  for  any  higher 
grade  previously  held  on  a 
nontemporary  basis  in  the  competitive 
service  &om  which  the  employee  was 
demoted  under  Part  351  of  this  chapter. 

(2]  An  employee  is  considered  for 
positions  having  the  same  woric 
schedule  as  the  position  from  which 
separated  except  that  the  agency,  at  its 
discretion,  may  adopt  provisions 
permitting  employees  to  request 
consideration  for  other  work  schedules 
in  addition  to  that  formerly  held. 

(3)  An  eligible  employee  may  be 
entered  on  the  RPL  only  for  the 
commuting  area  in  which  separated  and 
may  not  apply  for  the  RPL  in  any  other 
location,  except  as  provided  in 
paragraph  (a)(4]  of  this  section. 

(4]  Each  eligible  employee  in  a 
position  in  Alaska  or  overseas  is 
entitled  to  apply  for  the  RPL  for  the 
commuting  area  in  which  separated, 
unless: 

(i]  The  employee  leaves  that  area  and 
makes  a  written  request  for  entry  on  the 
RPL  for  the  commuting  area  from  which 
he  or  she  was  employed  for  Alaskan  or 
overseas  service,  or  in  another  area 
within  the  United  States  outside  of 
Alaska  that  is  mutually  acceptable  to 
the  individual  and  the  agency;  or 

(ii)  The  agency  has  a  general  program 
for  rotating  employees  between 
overseas  areas  and  the  United  States 
and  the  employee's  immediately 
preceding  overseas  service  or  residence, 
combined  with  prospective  overseas 
service  under  available  appointments, 
would  exceed  the  mintiniiim  duration  of 
an  overseas  duty  tour  in  the  agency 
rotation  program.  In  this  case,  the 
employee  may  apply  for  one  other 
commuting  area  within  the  United 
States  that  is  mututally  acceptable  to 
the  individual  and  the  agency. 

(b)  An  eligible  employee  under 
S  330.204  of  this  part  is  placed  on  the 
RPL  for  reemployment  consideration  for 
his  or  her  former  position  or  an 
equivalent  one.  If  the  individual  cannot 
be  placed  in  such  a  position  in  the 
former  commuting  area,  he  or  she  is 
entitled  to  priority  consideration  for  an 
equivalent  position  elsewhere  in  the 
agency  at  a  time  and  in  a  manner 
determined  appropriate  by  the  agency. 


$330,207    SatocUen  from  RPL. 

(a)  Options.  An  agency  must  adopt 
one  of  the  selection  methods  in 
paragraphs  (b)  and  (c)  of  this  section  for 
use  in  operating  a  stn^e  RPL  but  need 
not  adopt  the  same  method  for  each 
RPL.  While  an  agency  may  not  vary  the 
method  used  by  individual  vacancy,  it 
may  at  any  time  switch  selection 
methods  for  employees  enrolled  on  the 
RPL  on  or  after  this  section  becomes 
effective. 

(b)  Retention  standing  order. 
Qualifled  individuals  shaU  be  placed  in 
group  and  subgroup  order  in  accordance 
with  Part  351  of  this  chapter.  In  making 
a  selection,  an  agency  may  not  pass 
over  an  individual  in  group  I  to  select 
from  group  n  and,  within  a  group,  it  may 
not  pass  over  an  individual  in  a  higher 
subgroup  to  select  bom  a  lower 
subgroup.  Within  a  subgroup,  an  agency 
may  select  an  Individual  without  regard 
to  order  of  retention  standing. 

(c)  Rating  and  ranking.  (1)  An  agency 
shall  develop  job-related  evaluation 
procedures  capable  of  distinguishing 
di^erences  in  qualifications  measured, 
which  shall  be  applied  in  a  fair  and 
consistent  manner.  Based  on  these 
procedures,  the  agency  shall  assign 
qualified  individuals  a  numerical  score 
of  at  least  70  on  a  scale  of  100.  The 
agency  shall  grant  5  additional  points  to 
preference  eligibles  under  section 
2108(3)  (A)  and  (B)  of  title  5.  United 
States  Code,  and  10  additional  points  to 
preference  eligibles  imder  section 
2108(3)  (C)  through  (G)  of  that  title. 

(2)  Individuals  with  an  eligible 
numerical  score  shall  be  ranked  in  the 
following  order 

(i)  Preference  eligibles  having  a 
compensable  service-connected 
disability  of  10  percent  or  more  in  the 
order  of  their  augmented  ratings,  unless 
the  position  to  be  filled  is  a  professional 
position  at  and  above  the  GS-9  level,  or 
equivalent;  and 

(ii)  All  other  qualified  candidates  in 
the  order  of  their  augmented  ratings.  At 
each  score,  qualified  candidates  eligible 
for  10-point  preference  will  be  entered 
ahead  of  all  other  eligibles.  and  those 
eligible  for  5-point  preference  will  be 
entered  ahead  of  those  not  eligible  for 
veteran  preference. 

(3)  An  agency  must  make  its  selection 
from  not  more  than  the  highest  three 
candidates  available  and  may  pass  over 
a  preference  eligible  to  select  a 
nonpreference  eligible  only  as  an 
exception  under  paragraph  (d)  of  this 
section. 

(d)  Exceptions.  An  agency  may  make 
an  exception  to  this  subpart  and  appoint 
an  individual  who  is  not  on  the  RPL  or 
has  lower  standing  than  others  on  the 


RPL  only  when  necessary  to  obtain  an 
employee  for  duties  that  cannot  be 
taken  over  without  undue  interruption  to 
the  agency  by  an  individual  who  is  on 
the  RPL  or  has  higher  standing  than  the 
one  appointed.  The  agency  shall  notify 
each  individual  on  the  RPL  who  is 
adversely  affected  by  an  appointment 
under  this  paragraph  of  the  reasons  for 
the  exception  and  of  the  right  of  appeal 
to  the  Merit  Systems  Protection  Board. 

§330.208    QuaHflcaMon  roquirwiMnts. 

(a)  Subject  to  applicable  requirements 
of  law  and  this  chapter,  an  individual  is 
considered  qualified  for  a  position  if  he 
or  she: 

(1)  Meets  the  qualification  standard 
and  requirements  for  the  position, 
including  any  minimum  educational 
requirements,  and  any  selective 
placement  factora  established  by  the 
agency: 

(2)  Is  physically  qualified,  with 
reasonable  accommodation  where 
appropriate,  to  perform  the  duties  of  the 
position;  and 

(3)  Meets  any  special  quzdifying 
condition  that  OF^  has  approved  for 
th6  position. 

(b)  An  agency  may  make  an  exception 
to  the  qualification  standard  if: 

(1)  The  exception  is  applied 
consistently  and  equitably  in  filling  a 
position; 

(2)  The  individual  meets  any  minimum 
educational  requirement  for  the  position; 
and 

(3)  The  agency  determines  that  the 
individual  has  the  capacity, 
adaptability,  and  special  skills  needed 
to  satisfactorily  perform  the  duties  and 
responsibilities  of  the  position. 

(c)  The  sex  of  an  individual  may  not 
be  considered  in  determining 
qualifications  for  a  position,  except 
positions  for  which  OPM  has 
determined  certification  of  eligibles  by 
sex  is  justified. 

§330.209    Appeals. 

An  individual  who  believes  that  his  or 
her  reemployment  priority  rights  under 
this  subpart  have  been  violated  because 
of  the  employment  of  another  person 
who  otherwise  could  not  have  been 
appointed  properly  may  appeal  to  the 
Merit  Systems  Protection  Board  under 
the  provisions  of  the  Board's  regulations. 

PART  351— REDUCTION  IN  FORCE 

3.  The  authority  citation  for  Part  351  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502.  3503. 
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Subpart  J— cnemoved] 

4.  In  Part  351.  Subpart  J.  consisting  of 
S§  351.1001-351.1005.  is  removed. 

[FR  Doc  88-2S830  Filed  11-7-68:  8:45  am] 
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5CFR  Part  190 

rCoSlal  CHipHpyBW  naann  IMIIdm 

PrograNi;  Rwmar  Spouaaa  Of  CIA  and 
Foreign  i 


agency:  O&ice  of  Personnel 
Management 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMART:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an  interim 
regulation  to  implement  section  303  of 
the  Intelligence  Authorization  Act  for 
Fiscal  Year  1987.  Pub.  L.  99-569.  section 
188  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
and  1989,  Pub.  L.  100-204,  and  section 
204  of  the  Federal  Employees' 
Retirement  System — Technical 
Corrections  Act,  Pub.  L  100-238.  The 
regulation  describes  the  conditions 
under  which  certain  former  spouses  of 
Central  Intelligence  Agency  (CIA)  and 
Foreign  Service  employees  or  former 
employees  previously  omitted  from 
spouse  equity  legislation  may  enroll  in 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program.  "ITie  regulation  also 
clarifies  ttie  prohibition  on  dual 
enrollment  for  FEHB  eruT)llees. 
dates:  Sections  BOaSOl,  890.302,  and 
890.303  effective  January  9, 1968.  All 
other  sectioos  effective  October  1. 1986, 
for  former  spouses  of  Central 
Intelligence  Agency  employees; 
December  22, 1987,  for  former  spouses  of 
Foreign  Service  employees.  Comments 
must  be  received  on  or  before  January  9, 
1989. 

ADORESS:  Written  comments  may  be 
sent  to  Reginald  M.  Jones.  Jr.,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group, 
Office  of  Personnel  Management  P.O. 
Box  57,  Washington.  DC  20D44.  or 
delivered  to  GHbi  Room  4351, 1900  E 
Street  NW.,  Washington,  D.C. 
FOR  RJRTHER  PtTORMATlOW  CONTACT: 
Mary  Ann  Meroer.  (202)  632-4634. 
SUPnCMENTAflV  INFORMATKM:  On 
October  27, 1988,  Congress  enacted  the 
Intelligence  Authorization  Act  for  Fiscal 
Year  1987,  Pub.  L  99-509.  Section  303  of 
the  act  amended  the  Central  Intelligence 
Agency  Act  of  194S  to  provide  FEHB 
coverage  to  former  spouses  of  CIA 
employees  or  former  employees  whose 
marriage  was  dissolved  before  May  7, 


1985,  if  the  forra«-  spouse:  (1)  Was 
covered  by  an  FEHB  plan  as  a  family 
member  any  time  dming  the  18-month 
period  before  the  dissolution  of 
marriage;  (2)  was  married  to  the 
employee  fcxr  not  less  than  ten  years 
during  the  period  of  CIA  service,  at  least 
five  )rears  of  which  both  the  employee 
and  the  former  sponse  spent  outside  the 
United  States;  and,  (3)  has  not  remarried 
prior  to  age  55. 

Subsequently,  on  December  22, 1987, 
Congress  enacted  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
and  1989,  Pub.  L 100-204.  which 
provided  similar  benefits  to  former 
spouses  of  Foreign  Service  employees. 
Section  188  of  the  act  amended 
Sobchapier  1  of  Chapter  8  of  the  Foreign 
Service  Act  of  1980  to  provide  PBiB 
coverage  to  fonner  spouses  of  Foreign 
Service  employees  or  former  employees 
whose  marriage  was  dissolved  before 
May  7. 1985.  if  the  fonner  spouse:  (1) 
Was  covered  by  an  FEHB  plan  as  a 
family  member  any  time  during  the  18- 
month  period  b^we  the  dissolution  of 
marriage:  (2)  was  married  to  the 
employee  iar  not  less  than  ten  yeara 
during  the  employee's  government 
service;  and  (3)  has  not  remarried  prior 
to  age  55.  Section  204  of  Pub.  L.  100-238. 
the  Federal  Employees'  Retirement 
System — Twimwail  Corrections  Act 
effective  April  7, 19B8,  extended  the  time 
limit  far  applying  for  FEHB  coverage 
from  Jime  21, 1988  (established  under 
Pub.  L.  100-204).  to  October  7, 1968. 

These  sections  of  law  apply  to  former 
spouses  of  CIA  and  Forei^  Service 
employees  and  fanner  onployees  who 
are  or  were  under  the  Central 
IntelligBDce  Agency  Retirement  and 
Di^baity  Systea  (OARDS)  or  the 
Foreign  Service  Retirranent  and 
Disability  System  (FSRDS),  the  Civil 
Service  Retirement  System  (CSRS),  or 
the  Federal  Employees  Retirement 
System  (FERS).  The  former  spouse  may 
apply  for  FEHB  coverage  even  if  the 
employee  no  longer  works  for  the  CIA  or 
the  Foreign  Service  and  even  if  such 
former  employee  has  received  a  refund 
for  all  of  his  or  her  retirement 
contributions.  Further,  former  spouses 
under  these  two  sections  of  law  are 
entitied  to  benefits  even  thou^  they 
have  no  present  or  future  entitlement  to 
a  survivor  annuity  or  portion  of  a 
retirement  annuity. 

Under  section  303  of  Pub.  L.  99-569,  a 
qualified  former  spouse  must  have  filed 
an  application  for  health  benefits 
coverage  and  must  have  arranged  to  pay 
both  the  employee  and  agency  share  of 
the  health  benefits  premiimi  into  the 
FEHB  Fund  by  April  1, 1987.  Although 
this  date  has  passed,  the  law  gives  the 


Director  of  Central  Intelligence  the 
authority  to  direct  CH'M  to  waive  the 
applicatian  time  hndtatian  in  individual 
cases  where  dicnmstanoes  warrant. 
Therefore,  OI^  will  waive  the  six- 
month  limitation  on  filing  upon 
notification  to  do  so  by  the  Director  of 
Central  InteUigenoe. 

Fonner  spouses  entitled  to  FEHB 
coverage  under  sectioa  188  of  Pub.  L. 
100-204  and  section  204  of  Pub.  L.  100- 
238  most  file  an  apphcation  for  health 
benefits  coverage  and  most  arrange  to 
pay  both  the  employee  and  agency 
share  of  the  health  benefits  premium 
into  the  FEHB  Fond  by  October  7. 198a 
The  law  gives  the  Seoetaiy  of  State  the 
authority  to  waive  the  application  time 
limitation  in  indiridaal  cases  where 
circumstances  warrant  Accordingiy, 
OPM  will  accept  a  waiver  of  the  filing 
date  when  notified  of  the  waiver  by  the 
Department  of  State. 

In  addition  to  tbe  above  provisions. 
Pub.  Uws  go^Sfla  lOO-ao*  and  100-238 
all  contain  a  prohibitiaa  on  dual 
enrollment  of  farmer  spouses  which 
complements  the  daal  enroUment 
prohibitian  contained  in  die  FEHB  Act. 
Thus,  we  have  indnded  fonner  spouses 
in  the  existing  FEHB  Program  regulatory 
provision  prohibiting  dual  enrollments 
at  5  CFR  aOCXI^a],  and  we  have  taken 
this  opportunity  to  make  other  clarifying 
r.hangRS  to  the  dual  enroUmoit 
provision. 

Some  *»'*"'^^i  material  has  been 
added  to  the  regulations  in  response  to 
questions  raised  by  a  number  of  Federal 
agencies  concerning  the  status  of  health 
benefits  coverage  when  a  former  spouse 
is  entitled  to  FEHB  coverage  as  an 
employee.  A  former  spouse  who  at  the 
time  he  or  she  becomes  a  former  spouse 
is,  or  later  becomes,  a  Federal  employee 
entitled  to  FEHB  coverage  may  elect  to 
defer  ^e  health  benefits  enrollment  as  a 
former  spouse  and  carry  the  enrollment 
as  an  employee.  When  employment 
terminates,  the  incfividual  nay  enroll  or 
resume  health  benefits  enrollment  as  a 
former  spouse,  providing  he  at  she 
continues  to  meet  the  requirements  for 
health  coverage  as  a  former  spouse. 

Waiver  of  Notice  of  Ptopooad 


Pursuant  to  section  553(b)(3)(B)  of  title 
5  of  the  U.S.  Code,  I  find  that  good  cause 
exists  for  waiving  the  general  notice  of 
proposed  rulemaking.  The  notice  is 
being  waived  because  the  entitlements 
conferred  by  Public  Laws  99-569  and 
100-204  addressed  in  this  regniation 
were  effective  beginning  October  1, 
1986,  and  December  22. 1987. 
respectively. 
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E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regidatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  simply  extend  FEHB 
coverage  to  a  small  group  of  qualified 
former  spouses  of  CIA  and  Foreign 
Service  employees. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Government  employees. 
Health  insurance,  Retirement. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly.  OPM  is  amending  5  CFR 
Part  890  as  follows: 

1.  The  authority  citation  for  Part  890  is 
revised  to  read  as  follows: 

Autliority:  5  U.S.C.  8913;  Section  890.102 
also  issued  under  5  U.S.C.  1104;  §  890.803  also 
issued  under  sec.  303  of  Pub.  L  99-569, 100 
Stat.  3190,  sec.  188  of  Pub.  L  100-204. 101 
Stat.  1331,  and  sec.  204  of  Pub.  L  100-238. 101 
Stat.  1744. 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

2.  In  §  890.101.  new  paragraphs  (5)  and 
(6)  are  added  to  the  detinition  of 
"employing  office"  to  read  as  follows: 

§  890.101    Definitions;  Urn*  computations, 
(a)  *  *  * 

"Employing  office" 

•        •        •        »        • 

(5)  For  a  former  spouse  of  an 
employee  or  former  employee  of  the 
Central  Intelligence  Agency  (CIA) 
whose  marriage  was  dissolved  before 
May  7, 1985,  and  who  meets  the 
requirements  under  S  890.803(a)(3)(iv). 
the  employing  office  is  the  CIA. 

(6)  For  a  former  spouse  of  an 
employee  or  former  employee  of  the 
Foreign  Service  whose  marriage  was 
dissolved  before  May  7. 1985,  and  who 
meets  the  requirements  under 

§  890.803(a)(3)(v)  of  this  part,  the 
employing  office  is  the  Department  of 
State. 
***** 

3.  In  §  890.301,  the  Grst  two  sentences 
of  paragraph  (g)(4)  are  revised  to  read  as 
follows: 

§  890.301    Opportunities  to  register  to 
enroii  and  change  enrollments. 

***** 

l8)  •  *  ' 


(4)  An  employee,  annuitant,  or  former 
spouse  who  has  established  eligibility 
for  health  benefits  under  S  890.803  of 
this  part,  who  is  not  enrolled  but  is 
covered  by  the  enrollment  of  another 
enrollee  imder  this  part,  may  register  to 
be  enrolled  in  the  same  plan  and  option 
within  31  days  after  cancellation  of  the 
other's  enrollment.  If  the  individual  is 
not  eligible  to  enroll  in  the  plan  from 
which  coverage  is  lost,  he  or  she  may 
enroll  in  the  same  option  of  any 
available  plan.  *  *  * 
***** 

4.  In  §890.302,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  890.302    Coverage  of  famiiy  members. 

(a)(1)  The  enrollment  of  an  employee, 
annuitant,  or  former  spouse  who  enrolls 
for  self  and  family  includes  all  family 
members  who  are  eligible  to  be  covered 
by  the  enrollment.  Except  as  provided  in 
paragraphs  (a)(2),  (3),  and  (4)  of  this 
section,  no  employee,  armuitant,  child, 
or  former  spouse  may  enroll  or  be 
enrolled  if  he  or  she  is  covered  under 
another  person's  self  and  family 
enrollment  in  the  FEHB  Program. 

(2)  Dual  enrollment — spouse.  To 
protect  the  interests  of  the  children,  an 
employee  or  annuitant  may  enroll  in  his 
or  her  own  right  in  a  self  and  family 
enrollment  even  though  his  or  her 
spouse  also  has  a  self  and  family 
enrollment.  Generally,  such  dual 
enrollments  are  permitted  only  where 
two  employees  or  annuitants  either  are 
married,  each  with  children  from  prior 
marriages  who  do  not  live  with  them,  or 
are  separated,  with  each  spouse 
retaining  custody  of  his  or  her  own 
children  by  a  prior  marriage.  Because  no 
person  is  entitled  to  receive  benefits 
under  more  than  one  enrollment,  each 
enrollee  must  notify  his  or  her  insurance 
carrier  of  the  names  of  the  spouse  and 
children  to  be  covered  imder  his  or  her 
enrollment  that  are  not  named  under  the 
other  enrollment. 

(3)  Dual  enrollment — child,  (i)  When 
natural  parents  are  divorced  and 
children  are  included  as  family  members 
under  the  enrollment  of  both  natural 
parents  or  of  a  natural  parent  and  a 
step-parent,  the  children  are  entided  to 
receive  benefits  under  only  one 
enrollment.  Each  enrollee  must  notify 
his  or  her  insurance  carrier  of  the 
name(s)  of  the  child(ren)  to  be  covered 
under  his  or  her  enrollment  that  are  not 
named  under  the  other  enrollment. 

(ii)  When  an  employee  who  is  under 
age  22  and  covered  under  a  parent's  self 
and  family  enrollment  becomes  the 
parent  of  a  child,  the  employee  may 
elect  to  enroll  for  self  and  family 
coverage.  Because  the  employee  is 
entided  to  receive  benefits  luider  only 


one  enrollment,  each  enrollee  must 
notify  his  or  her  insurance  carrier  of  the 
names  of  the  persons  to  be  covered 
under  his  or  her  enrollment  that  are  not 
named  under  the  other  enrollment. 
(4)  Dual  enrollment — spouse  and 
child.  Where  a  situation  such  as  that  in 
paragraph  (a)(2)  of  this  section  occiu's 
(that  is,  two  employees  or  annuitants 
are  married,  but  each  has  children  from 
prior  marriages  who  do  not  live  with 
them)  and  there  are  also  children  who 
are  the  issue  of  the  marriage,  an 
employee  or  annuitant  may  enroll  in  his 
or  her  own  right  in  a  self  and  family 
enrollment  even  though  his  or  her 
spouse  also  has  a  self  and  family 
enrollment.  Because  no  person  is 
entitled  to  receive  benefits  under  more 
than  one  enrollment,  each  enrollee  must 
notify  his  or  her  insurance  carrier  of  the 
names  of  the  family  members  to  be 
covered  under  his  or  her  enrollment  that 
are  not  covered  under  the  other 
enrollment. 


and  paragraph  (b)  is  revised  to  read  as 
follows: 


5.  In  S  890.303,  paragraph  (f)  is 
reserved  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

S  890.303    Continuation  of  enrollment 

***** 

(f)  [Reserved] 

(g)  An  individual  entitled  to  health 
benefits  as  a  former  spouse  who  also 
has  or  becomes  entitled  to  health 
benefits  coverage  as  a  Federal  employee 
may  suspend  or  defer  coverage  as  a 
former  spouse  and  carry  the  health 
benefits  coverage  as  an  employee.  The 
former  spouse  must  have  established 
entitlement  to  the  health  benefits 
coverage  under  S  890.803  of  this  part  and 
filed  all  required  documents  with  the 
employing  office  responsible  for 
maintaining  the  former  spouse 
enrollment  within  the  time  limits 
specified  in  9  890.805  of  this  part.  The 
employing  office  shall  note  in  the  file 
that  the  former  spouse  health  benefits 
enrollment  is  being  suspended  or 
deferred  until  such  time  as  coverage  as 

a  Federal  employee  terminates.  Upon 
termination  of  the  Federal  employment, 
the  individual  is  entided  to  enroll  or 
resume  the  enrollment  as  a  former 
spouse,  provided  he  or  she  remains 
qualified  as  such.  A  former  spouse- 
employee  who  loses  FEHB  coverage 
because  of  termination  of  enrollment 
must  enroll  or  resume  enrollment  as  a 
former  spouse  in  the  same  plan  and 
option  unless  one  of  more  of  the 
conditions  in  §  890.301  of  this  part  apply. 

6.  In  §  890.803,  paragraph  (a)(1)  is 
revised,  the  word  "or"  is  added  to  the 
end  of  paragraph  (a)(3)(iii),  new 
paragraphs  (a)(3)(iv)  and  (v)  are  added. 


§690.803 

(a)  •  •  * 

(1)  llae  former  spouse  whose  marriage 
to  an  employee,  employee  annuitant  or 
a  former  Central  Intell^nce  Agency 
(CIA)  or  Fore^  Service  employee  is 
dissolved  has  not  remarried  before  age 
.S&and 
»        *        •        •        ♦ 

(3)  *  *  • 

(iv)  Hie  former  spouse  was  married  to 
an  employee  or  former  employee  of  the 
Central  Intelligence  Agency  (CIA)  for  at 
least  10  years  during  the  employee's  CIA 
service,  at  least  5  years  of  which  both 
the  employee  and  the  former  spouse 
spent  outside  the  United  States,  and  the 
marriage  was  dissolved  before  May  7, 
1985:  or. 

(v)  The  former  spouse  was  married  to 
an  employee  or  former  employee  of  the 
Foreign  Service  for  at  least  10  years 
during  the  employee's  government 
service,  and  the  marriage  was  dissolved 
before  May  7, 1985. 

(b)  Except  as  contained  in  paragraphs 
(a)(3)  (iv)  and  (v)  of  this  section,  a 
former  ^>ouse  of  an  employee  who 
separates  from  Federal  service  before 
becoming  eligible  for  immediate  annuify 
is  eligible  to  enroll  only  if  the  former 
spouse's  marriage  to  the  employee  was 
dissolved  before  the  employee  left 
Federal  service. 
***** 

7.  The  introductory  text  to  \  890.805  is 
revised,  the  word  "or"  before  paragraph 
890.605(c)(2)  is  removed,  and  new 
paragraphs  890.805(c)(3).  (d)  and  (e)  are 
added  to  read  as  follows: 


§890.805 

Except  for  former  spouses  meeting  the 
requirements  in  §  a90.803(a)(3)  (iv)  and 
(v)  of  this  pail  former  spouses  must 
apply  for  health  benefits  coverage  by 
the  latest  of — 
***** 

(c)  *  *  *;  or  (3)  within  60  days  after 
the  date  of  the  notice  oi  entidement  to  a 
former  spouse  annuity  under  another 
retirement  system  for  Government 
employees. 

(d)  Former  spouses  who  meet  the 
requirements  in  §  890.803(a)(3)(iv)  of  this 
part  must  apply  for  health  benefits 
coverage  by  April  1, 1987.  Where 
circumstances  warrant,  the  former 
spouse  may  request  that  the  filing  date 
be  waived.  The  authority  of  the  Director 
of  Central  Intelligence  to  direct  OPM  to 
waive  the  fiKng  date  has  been  delegated 
to  CIA's  Office  of  Personnel.  Requests 
for  waiver  should  be  addressed  to  the 
Office  of  Personnel,  Retirement  Division. 


Central  bttelligenoe  Agency, 
Washington,  DC  20505.  O^A  will  waive 
the  April  1. 1987.  filing  date  upon 
notification  to  do  so  from  the  Director  of 
Central  Intelligence. 

(e)  Former  spouses  who  meet  the 
requiranents  in  1 8B0.803(a)(3)(v)  of  this 
part  most  apply  for  health  benefits 
coverage  by  October  7. 1988.  Where 
drcomstanoes  warrant  the  former 
spouse  may  request  the  Secretary  of 
State  to  waive  the  filing  date.  Hie 
authority  of  the  Secretary  of  State  to 
waive  the  filing  date  has  been  delegated 
to  the  Department  of  State's  Retirement 
Division.  Requests  for  waiver  should  l>e 
addressed  to  the  Department  of  State, 
Retirement  Division,  Washington.  DC 
2052a  OPM  will  accept  the  waiver  upon 
notification  to  do  so  from  the 
Department  of  State  j 

8.  Hie  introductory  text  to 
9  a90in7(aKl)  is  revised,  para^^phs  (b) 
and  (c)  ate  designated  as  (c)  and  (d), 
respectively,  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 


§890.807    Termlnaliono(( 

(a)(1)  Except  for  former  spouses 
meeting  the  requirements  in 
9  890.aQ3(a}{3)  (iv)  and  (v)  of  this  part  a 
former  spouse's  enrollment  terminates, 
subject  to  the  temporary  extension  of 
coverage  for  conversian.  at  mirinight  of 
the  last  day  of  the  pay  period  in  which 
the  earliest  of  the  following  events 
occurs:  *  *  * 

(b)  Hie  enrollment  of  a  former  spouse 
who  meets  the  requirements  in 
9  880.a03(aM3)  (iv)  or  (v)  of  diis  part 
terminates,  subject  to  die  temporary 
extension  of  coverage  for  conversion,  at 
midnigfat  of  the  last  day  of  the  pay 
period  in  which  the  earliest  of  the 
following  events  occius: 

(1)  Former  spouse  remarries  before 
ageSS.  j 

(2)  Foimer  spouse  dies.     ' 

9.  Section  890^08  is  amended  by 
adding  a  second  sentence  to  paragraph 
(a),  by  revising  paragraph  (b)(1),  and  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)(2)  to  read  as  follows: 

§890.808   Eaaploying  office 
responsltiflitias. 

(a)  *  *  *  Former  qxMises  applying  for 
benefits  under  9  880 J803(a){3)(iv)  of  this 
part  must  also  include  with  their 
application  a  request  for  waiver  of  the 
application  time  Hmitation  in 
accordance  with  9  890.805(d)  of  this 
part  Former  ^XMises  applying  for 
benefits  under  9  890JK»{a)(3Kv)  of  this 
part  mnst  also  include  with  dieir 
applicatioo  a  request  for  waiver  of  the 
application  time  hmitation  in 
accordance  with  9  890.805(e)  of  this  part 


(b)  Administration  of  the  enmllment 
process.  (1)  The  employing  office  will 
set  up  a  method  for  accepting 
applicatians  for  enrollment  informing 
the  former  spouse  what  documents  to 
submit  and  where  to  submit  them  for  an 
eligibihty  detennination,  and  collecting 
premium  payments.  The  method  will 
include  procedures  for  verifying  the 
eligibility  requirements  under 
9  890.803(a)  (1)  and  (2)  of  this  part  The 
employing  office  must  obtain  OPM. 
Foreign  Service  Retirement  and 
Disability  System  (FSRDS),  or  CIA 
Retirement  and  Oisabihfy  System 
(CIARDS)  documentation  that  the 
former  spouse  meets  the  additional 
requirement  under  i  89aaG3(aK3)  (i),  (ii). 
(iii),  (iv).  or  (v)  of  this  part  A  request  for 
the  retirement  system's  determination 
whether  a  court  order  is  a  qualifying 
court  order  for  health  benefits 
enrollment  under  this  subpart  must  be 
accompanied  by  the  documents 
specified  in  9  831.1705  (b)  and  (c)  of  this 
chapter. 

(2)  *  *  *  Reconsideration  requests 
from  former  spouses  applying  for 
benefits  under  9  890.803(a)(3)(iv)  of  diis 
part  must  be  directed  to  the  Office  of 
Personnel.  Retirement  Division.  Central 
Intelligence  Agency,  Washington.  DC 
20505.  Reconsideratian  requests  from 
former  qmnses  applying  for  benefits 
under  9  890.803(aK3Mv)  of  this  part  must 
be  directed  to  the  Department  of  State. 
Retirement  Division,  Washington.  DC 
20520. 
***** 

[ra  Doc.  88-25831  Filed  11-7-88:  8:45  am] 

BUJN6  COOC  mS-ST-M 


DEPARTMENT  OF  AGRICULTURE 

Anim^  and  PUmt  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  t«a  88-180] 

IntcfStaAe  Movement  of  dtnn  Fruit 
From  rioiida 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Interim  rule  %vith  request  for 
comments. 


:  We  are  amending  the  citrus 
canker  regulations  to  allow  inspectors  to 
issue  certificates  for  the  interstate 
movement  of  regulated  fruit  from 
Florida,  even  if  all  nurseries  in  Florida 
are  not  inspected,  provided  the  State  of 
Florida  prohibits  the  movement  of 
regulated  articles  from  any  nursery  that 


»  •  •  * 
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is  not  inspected.  This  action  ia 
necessary  because  some  nurserymen 
refuse  to  allow  inspections  of  their 
nurseries.  Without  amending  the 
regulations,  we  would  have  to  suspend 
the  issuance  of  certificates  for  the 
interstate  movement  of  regulated  fruit.  A 
state-imposed  prohibition  on  the 
movement  of  regulated  articles  from 
nurseries  not  inspected  would  continue 
to  provide  protection  against  the 
interstate  spread  of  citrus  canker. 
dates:  Interim  rule  effective  November 
2, 1988.  We  will  consider  written 
comments  postmarked  or  received  on  or 
before  November  21, 1988. 
addresses:  Send  an  original  and  two 
copies  of  written  conunents  to 
Regulatory  Analysis  and  Development, 
APHIS.  USDA.  Room  72a  Federal 
Building.  6505  Belcrest  Rd.,  Hyattsville, 
MD  20782.  Please  state  that  your 
comments  refer  to  Docket  88-180. 
Comments  received  may  be  inspected  at 
USDA,  14th  and  Independence  Ave., 
SW.,  Room  1141  South  Bldg.,  Between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Eddie  W.  Elder.  Chief  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  Room 
661,  Federal  Bldg..  6505  Belcrest  Rd.. 
Hyattsviile.  MD  20782,  301-436-6385. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  citrus  canker  regulations, 
contained  in  7  CFR  301.75,  prohibit  or 
restrict  the  interest  movement  of  certain 
articles  to  prevent  the  interstate  spread 
of  citrus  canker.  Section  301.75-7(b)  sets 
forth  the  requirements  that  must  be  met 
before  an  inspector  will  issue  a 
certificate  for  the  interstate  movement 
of  regulated  fruit.  With  a  certificate, 
regulated  fruit  may  be  moved  interstate 
from  Florida  to  all  areas  of  the  United 
States,  including  commercial  citrus- 
producing  areas.  One  of  the 
requirements  in  §  301.75-7(b)  is  that  all 
nurseries  in  Florida  that  contain 
regulated  plants  must  be  inspected  for 
citrus  canker  approximately  every  30 
days.  All  regulated  plants  in  the 
nurseries  must  be  examined. 

We  require  these  nursery  inspections 
because  they  are  the  best  single  means 
of  detecting  citrus  canker  and  of 
ensuring  that  citrus  canker  is  not 
introduced  into  a  grove  producing  fruit 
for  interstate  movement. 

We  have  learned  that  a  few 
nurserymen  have  refused  to  allow 
inspections  of  their  nurseries.  If  all 
nurseries  in  Florida  that  contain 
regulated  plants  are  not  inspected 
approximately  every  30  days,  our 


current  regulations  leave  us  no  choice 
but  to  suspend  the  issuance  of 
certificates  for  the  interstate  movement 
of  regulated  fruit.  Rather  than  allow  this 
to  happen  because  of  noncompliance  by 
a  few  nurseries,  we  are  amending  the 
regulations  to  allow  us  to  continue  to 
issue  certificates,  even  if  all  nurseries  in 
Florida  are  not  inspected,  provided  the 
State  of  Florida  prohibits  the  movement 
of  regulated  articles  from  any  nursery 
not  inspected.  The  prohibition  on  the 
movement  of  regulated  articles  from  that 
nursery  would  continue  until  every 
regulated  plant  in  the  nursery  has  been 
examined  by  an  inspector  on  three 
inspections  conducted  approximately  30 
days  apart. 

A  state-imposed  prohibition  on  the 
movement  of  regulated  articles  from 
nurseries  not  inspected  as  required 
would  ensure  that  regulated  fruit  moved 
interestate  with  a  certificate  continues 
to  present  negligible  risk  of  spreading 
citrus  canker. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
so  that  regulated  fruit  can  continue  to  be 
moved  interstate  from  Florida  to 
commercial  citrus-producing  areas  of 
the  United  States,  with  only  a  negligible 
risk  of  spreading  citrus  canker,  despite 
some  nurserymen  refusing  to  allow 
inspection  of  their  nurseries  as  required 
by  the  regulations.  Suspending  the 
issuance  of  certificates  for  the  interstate 
movement  of  regulated  fruit,  perhaps 
indefinitely,  would  cause  serious 
economic  losses  to  those  persons 
affected. 

Because  prior  notice  and  other  public 
procediu"es  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  emergency 
conditions,  we  find  good  cause  under  5 
U.S.C.  553  for  making  this  rule  effective 
upon  signature.  We  will  consider 
comments  postmarked  or  received  on  or 
before  November  21, 1988.  Any 
amendments  we  make  to  this  rule  as  a 
result  of  these  comments  will  be 
published  in  the  Federal  Register  as 
soon  as  possible  following  the  close  of 
the  comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in  accordance 
with  Executive  Order  12291,  and  we 
have  determined  that  it  is  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  we  have  determined 
'that  this  rule  will  have  an  effect  on  the 


economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
indusfries.  federal,  state,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Only  a  few  nurseries  out  of  thousands 
in  Florida  have  refused  to  allow 
inspection  as  required  by  the 
regulations.  Only  these  nurseries  will  be 
affected  by  this  rule,  and  then  only  until 
they  have  been  inspected  as  required. 

Without  this  rule,  all  interstate 
movement  of  regulated  fruit  from  Florida 
to  commercial  citrus-producing  areas 
would  have  been  suspended. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Citrus 
canker.  Plants  (Agriculture),  Plant 
diseases,  Plant  pests,  Quarantine, 
Transportation. 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd,  150ee. 
150ff,  161. 162,  and  164-167;  7  CFR  2.17,  2.51. 
and  371.2(c). 

2.  In  §  301.75-7.  paragraph  (b)(6)  is 
amended  by  revising  the  second 


sentence  and  adding  a  third  sentence  to 
read  as  follows: 

S  301.75-7    iuuanc*  and  cancellation  of 
cortiflcatM  and  llmltMi  ponnHa. 

***** 

(6)  *  *  *  In  addition,  all  nurseries  in 
Florida  that  contain  regulated  plants 
must  have  every  regulated  plant  in  the 
nursery  examined  by  an  inspector 
approximately  every  30  days.  If  any 
nursery  is  not  inspected  as  required  by 
this  paragraph,  issuance  of  certificates 
for  the  interstate  movement  of  regulated 
fruit  may  continue  only  if  the  State  of 
Florida  prohibits  the  movement  of 
regulated  articles  from  that  nursery  until 
every  regulated  plant  in  the  nursery  has 
been  examined  by  an  inspector  on  three 
inspections  conducted  approximately  30 
days  apart. 

Done  at  Washington.  DC.  this  2nd  day  of 
November  1988. 

Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  88-25833  Filed  11-7-68:  8:45  am] 
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Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 
7  CFR  Part  780 

Appeal  Regulations 

AQENCV:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 
action:  Final  rule. 

summary:  This  rule  adopts  as  a  final 
rule,  with  minor  changes  for  clarity,  the 
proposed  rule  published  in  the  Federal 
Re^ster  on  May  13, 1968  (53  FR  17054). 
This  rule  amends  7  CFR  Part  780,  Appeal 
Regulations,  to:  (1)  Delete  obsolete 
references;  (2)  clarify  the  administrative 
appeal  procedure  set  forth  in  this  Part; 
(3)  delete  restrictions  with  respect  to  the 
reviewability  of  certain  State 
Agricultural  Stabilization  and 
Conservation  ("ASC")  Committee 
determinations;  (4)  specify  the  persons 
to  whom  these  regulations  apply;  and  (5) 
state  that  these  regulations  are 
applicable  to  only  individual 
determinations  made  with  respect  to 
specific  persons.  These  amendments 
will  provide  greater  clarity  regarding  the 
manner  in  which  this  administrative 
appeal  procedure  is  conducted. 
EFFECTIVE  DAT^:  November  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Carolyn  A.  Burchett,  Acting  Director, 


Appeals  Staff,  Agricultural  Stabilization 

and  Conservation  Service,  United  States 

Department  of  Agricultiuv,  P.O.  Box 

2415,  Washington,  DC  Telephone:  (202) 

447-5533. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  notice 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUoable  to  this  rule  since  neither  the 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  13, 1988  (53  FR 
93)  to:  (1)  Delete  obsolete  references;  (2) 
clarify  the  administrative  appeal 
procedure  set  forth  in  this  Part;  (3) 
delete  restrictions  with  respect  to  the 
reviewability  of  certain  State 
Agricultural  Stabilization  and 
Conservation  ("ASC")  Committee 
determinations;  (4)  specify  the  persons 
to  whom  these  regulations  apply;  and  (5) 
state  that  these  regulations  are 
applicable  to  only  individual 
determinations  made  with  respect  to 
specific  persons. 

The  public  was  given  30  days  to 
submit  written  comments  on  the 
proposed  rule  published  in  the  Federal 
Register  on  May  13. 1988  (53  FR  17054). 


The  Department  received  one  (1)  timely 
filed  comment. 

Background 

Section  8(b)  of  the  Soil  Conservation 
and  Domestic  Allotment  Act,  as 
amended  (16  U.S.C.  590h(b)).  provides 
for  the  establishment  of  "local  and  State 
committees"  to  be  used  in  carrying  out 
the  provisions  of  the  act.  These  local 
committees  are  commonly  referred  to  as 
county  committees.  County  and  State 
committees  have  been  used  extensively 
in  the  past  to  implement  various  other 
programs  that  are  conducted  by  CCC 
and  the  Department  of  Agriculture, 
including  the  price  support  and 
production  adjustment  programs  of  the 
CCC.  The  method  for  selecting  these 
conunittees  and  their  general  duties  are 
set  forth  at  7  CFR  Part  7. 

A  major  function  of  county  and  State 
commitiees  is  to  serve  as  a  reviewing 
authority  with  respect  to  the 
implementation  and  adminisfration  of 
the  various  conservation,  price  support 
and  production  adjustment  programs. 
Included  in  this  function  is  the 
participation  of  county  and  State 
committees  in  the  administrative  appeal 
process  that  is  made  available  to 
persons  who  beUeve  that  an  erroneous 
determination  concerning  their 
participation  in  such  a  program  has 
been  made.  The  administrative  appeal 
process  is  set  forth  at  7  CFR  Part  780. 
These  regulations  provide  that  if  a 
person  is  dissatisfied  with  the  initial 
determination  by  either  the  county  or 
State  committee  or  the  Deputy 
Administrator.  State  and  County 
Operations  (the  "Deputy 
Administrator").  Agricultival 
Stabilization  and  Conservation  Service 
("ASCS")  that  such  person  may  request 
that  the  determination  be  reconsidered 
by  the  authority  which  issued  the  initial 
determination.  If  the  person  is 
dissatisfied  with  this  subsequent 
determination,  an  appeal  may  be  filed 
with  the  next  highest  reviewing 
authority,  with  the  final  level  of  appeal 
being  to  the  Deputy  Administrator. 
Throughout  this  appeal  procedure  the 
person  pursuing  the  appeal  may  request 
that  an  informal  hearing  be  held.  If  such 
a  hearing  is  deemed  to  be  appropriate, 
the  county  or  State  committee  or  the 
Deputy  Administrator  will  convene  a 
hearing  in  which  the  appellant  is 
provided  the  opportunity  to  present 
relevant  facts  and  evidence. 

The  proposed  rule  would  also  make 
several  amendments  to  7  CFR  Part  780 
for  clarity  and  to  delete  obsolete 
references.  In  addition,  the  proposed 
rule  would  provide  that  any  person  who 
is  not  a  program  participant  but  receives 
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a  payment  or  other  benefit  that  is  made 
under  a  program  administered  by  the 
county  or  State  committee  or  the  Deputy 
Administrator,  such  as  an  assignee,  is 
subject  to  these  regulations.  The 
proposed  rule  would  also  make  editorial 
changes  to  all  sections  of  7  CFR  Part 
780.  The  following  is  a  summary  of  the 
major  amendments  which  would  be 
made  by  the  proposed  rule. 

Section  780.1  would  be  amended  to 
delete  references  to  obsolete  programs 
and  provide  that  these  regulations 
would  be  applicable  to  all  programs  that 
are  administered  by  county  and  State 
committees  and  the  Deputy 
Administrator,  except  as  otherwise  may 
be  provided  in  individual  program 
requirements.  This  section  would  also 
be  amended  to  state  that  this  part  is 
applicable  to:  (1)  Persons  denied 
participation  in  appliable  programs,  (2] 
persons  participating  in  such  programs; 
and  (3)  persons  who  are  not 
participating  in  such  programs  but  who 
rececive  payments  or  other  benefits 
under  one  of  these  programs.  Finally, 
this  section  would  be  amended  to  state 
more  clearly  that  this  administrative 
appeal  procedure  is  available  only  with 
respect  to  individual  determinations 
involving  a  person  meeting  the 
previously  stated  criteria.  Appeals  are 
not  available  with  respect  to  general 
program  requirements  that  apply  to  all 
program  participants.  For  example, 
appeals  are  not  available  concerning  the 
level  at  which  loans  and  purchases  are 
established  or  the  type  of  conservation 
uses  that  are  suitable  for  use  on  acreage 
that  is  required  to  be  removed  from 
production  in  order  for  a  person  to  be 
eligible  for  program  benefits. 

Section  780.2  would  be  amended  to 
conform  to  the  amendments  to  Section 
780.1  concerning  persons  who  receive 
programs  payments  or  other  benefits 
and  to  remove  unnecessary  definitions. 

Section  780.11  ciurently  provides  that 
nine  specified  determinations  which  are 
made  by  a  State  committee  are  not 
appealable  to  the  Deputy  Administrator. 
The  proposed  rule  deleted  this  limitation 
but  provided  that  certifications  by  a 
technician  of  the  Soil  Conservation 
Service  or  the  Forest  Service  or 
determinations,  of  a  technical  nature  by 
any  Federal  agency,  other  than  a 
determination  made  by  ASCS,  shall  be 
binding  on  the  reviewing  authority.  The 
proposed  rule  also  provides  that  State 
committee  determinations  with  respecf 
to  program  payment  yields  or  crop 
acreage  bases  are  not  appealable  to  the 
Deputy  Administrator.  Producers  have 
been  permitted  to  appeal  State 
committee  determinations  with  respect 
to  bases  and  yields  to  the  Deputy 


Administrator  since  the  enactment  of 
the  Act  The  proposed  rule  would  amend 
S  780.11  to  provide  that  appeals 
involving  program  payment  yields  and 
crop  acreage  bases  could  not  be 
appealed  to  the  Deputy  Administrator. 

A  comment  was  received  from  a 
Congressional  delegation.  The 
Congressional  delegation  objected  to  the 
revision  of  S  780.11  under  the  proposed 
rule  that  a  State  committee 
determination  with  respect  to  program 
payment  yields  is  not  appealable.  The 
comment  stated  that  allowing  yield 
determinations  to  be  finalized  at  the 
State  level  based  on  National  rules  and 
procedures  without  allowing  the 
producer  to  present  an  appeal  before  the 
per8on(s)  responsible  for  the  issuance  of 
regulations  did  not  conform  to  the  intent 
of  Congress  in  establishing  the  ASC 
farmer-elected  committees.  The 
conunent  stated  that  the  proposed  rule 
might  be  acceptable  if  State  committees 
were  granted  authority  to  interpret  the 
regulations  applicable  to  the 
establishment  of  program  payment 
yields. 

Producers  have  been  permitted  to 
appeal  State  committee  determinations 
with  respect  to  yields  to  the  Deputy^ 
Administrator  since  the  enactment  of 
the  Food  Security  Act  of  1985  (the  Act). 
During  the  12-month  period  ending  in 
April  1987  approximately  425  appeals 
concerning  program  payment  yields  or 
crop  acreage  bases  were  filed  with  the 
Deputy  Administrator.  The  vast  majority 
of  the  appeals  addressed  the  substance 
of  provisions  of  the  Act  or  the 
regulations  issued  pursuant  to  the  Act 
and  did  not  concern  the  manner  in 
which  the  regulations  were  applied.  To 
ensure  compliance  with  the  Act  and 
consistency  in  farm  program 
administration,  the  responsibility  for 
interpretation  of  the  statute  and 
regulations  cannot  be  delegated  to  a 
lower  authority.  However,  §  780.12 
provides  that  nothing  in  these 
regulations  in  this  part  precludes  the 
Administrator,  ASCS,  or  a  designee 
from  determining  at  any  time  any 
question  arising  under  the  programs  to 
which  this  part  applies  or  from  reversing 
or  modifying  any  determination  made  by 
a  State  or  county  committee.  This 
provision  provides  ample  flexibility  for 
the  review  by  the  Deputy  Administrator 
of  an  appeal  involving  a  determination 
which  has  been  made  with  respect  to  a 
farm  program  payment  yield  or  crop 
acreage  base  if  the  facts  in  an  individual 
case  warrant  such  action. 

After  considering  the  comments 
received,  it  has  been  determined  that 
the  provisions  of  the  proposed  rule  as 
published  in  the  Federal  Register  May 


13. 1986  (53  FR 17054).  should  be 
adopted  as  a  final  rule.  Accordingly,  the 
proposed  rule  which  was  published  in 
^the  Federal  Register  on  May  13, 1988  (53 
FR  17054).  is  adopted,  with  minor 
corrections  for  clarity  and  typographical 
errors,  as  the  final  rule. 

List  of  Subjects  in  7  CFR  Part  780 

Administrative  practices  and 
procedures. 

Final  Rule 

Accordingly,  Chapter  VII,  Title  7  of 
the  CFR  Part  780  is  revised  to  read  as 
follows: 

PART  780— APPEAL  REGULATIONS 

780.1  Basis,  purpose  and  applicability. 

780.2  Definitions. 

780.3  Request  for  reconsideration. 

780.4  Appeal  to  the  State  committee. 

780.5  Appeal  to  Deputy  Administrator. 

780.6  Time  limitations  for  filing  requests  for 
reconsideration  or  appeal*. 

780.7  Form  of  request  for  reconsideration  or 
appeal. 

780.8  Nature  of  informal  hearing. 

730.9  Determination. 

780.10  Reopening  of  hearing. 

780.11  Requests  for  reconsideration  and 
appeals  requiring  special  handling. 

780.12  Delegation  of  authority. 

780.13  OMB— Control  numt>ers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act.  as  amended, 
62  Stat.  1070.  as  amended,  1072  (15  U.S.C. 
714b  and  714c):  section  8  of  the  Soil 
Conservation  and  Domestic  Allotment  Act. 
as  amended.  49  Stat.  1149  as  amended  (16 
U.S.C.  590h). 

9  780.1    Basi*,  purpose  and  ■ppHcablHty. 

(a)  The  regulations  set  forth  in  this 
Part  are  applicable  to  all  programs 
administered  by  the  county  and  State 
Agricultural  Stabilization  and 
Conservation  committees  ("county 
conunittee"  and  "State  conunittee." 
respectively)  and  the  Deputy 
Administrator,  State  and  County 
Operations  ("Deputy  Administrator")  of 
the  Agricultural  Stabilization  and 
Conservation  Service  ("ASCS").  except 
as  otherwise  may  be  provided  in 
individual  program  requirements.  These 
regulations  prescribe  the  rules  and 
procedure  that  must  be  followed  by  a 
person  who  seeks  reconsideration  or 
review  of  a  determination  made  with 
respect  to: 

(1)  Denial  of  participation  in  such  a 
program; 

(2)  Compliance  with  program 
requirements; 


(3)  The  making  of  payments  or  other 
program  benefits  to  a  person  who  is  a 
participant  in  such  a  program;  and 

(4)  The  making  of  payments  or  other 
program  benefits  to  a  person  who  is  not 
a  participant  in  such  a  program. 

(b)  Reconsideration  and  review  imder 
this  Part  is  limited  to  only  individual 
determinations  made  with  respect  to 
those  persons  meeting  the  requirements 
of  paragraph  (a)  of  this  section. 
Accordingly,  there  is  no  review  under 
this  Part  with  respect  to  general  program 
requirements  that  are  applicable  to  all 
program  participants. 

§780.2    Definitions. 

(a)  "Participant"  means  any  person 
whose  right  to  participate  in,  or  receive 
payments  or  other  benefits  in 
accordance  with,  any  of  the  programs  to 
which  these  regulations  apply  who  is 
affected  by  a  determination  of  the 
county  committee,  State  committee,  or 
the  Deputy  Administrator. 

(b)  "Reviewing  authority"  means  the 
county  committee.  State  committee,  or 
the  Deputy  Administrator,  as  is 
appropriate. 

(c)  "State  conunittee"  means  in  Puerto 
Rico  and  the  Virgin  Islands,  insofar  as  is 
practical,  the  Director  of  the  Caribbean 
Area  ASCS  office. 

9  780.3    Request  for  reconsideration. 

Any  participant  who  believes  that  a 
proper  determination  has  not  been  made 
in  accordance  with  applicable  program 
regulations  or  that  all  of  the  facts  were 
not  considered  with  respect  to  any  such 
determination  initially  made  by  the 
county  conunittee.  State  conunittee,  or 
Deputy  Administrator,  may  obtain  a 
reconsideration  of  such  determination 
and  an  informal  hearing  therewith  by 
filing  a  request  for  reconsideration  with 
the  reviewing  authority  which  initially 
made  such  determination. 

9  780.4    Appeal  to  the  State  committee. 

Any  participant  who  believes  that  a 
proper  determination  has  not  been  made 
by  the  county  committee  upon  its 
reconsideration  of  an  initial 
determination  may  obtain  a  review  of 
such  determination  by  the  State 
committee  and  an  informal  hearing  in 
connection  therewith  by  filing  an  appeal 
with  the  State  committee. 

9  780.S    Appeal  to  Deputy  Administrator. 

Except  as  provided  in  S  780.11,  any 
participant  who  believes  that  a  proper 
determination  has  not  been  made  by  the 
State  committee  may  obtain  a  review  by 
the  Deputy  Administrator  of  such 
determination  and  an  informal  hearing 
in  connection  therewith  by  filing  an 
appeal  with  the  Deputy  Administrator. 


9  780.6    Time  limitations  for  filing  requests 
for  reconsidaration  or  appeals. 

(a)  A  request  for  reconsideration  or 
appeal  by  a  participant  from  any 
determination  shall  be  filed  within  15 
days  after  written  notice  of  the 
determination  is  mailed  to  or  otherwise 
made  available  to  the  participant.  A 
request  for  reconsideration  or  appeal 
shall  be  considered  to  have  been  "filed" 
when  personally  delivered  to  the 
appropriate  office  or  when  post-marked. 

(b)  Whenever  the  final  date  for  filing  a 
request  for  reconsideration  or  appeal 
prescribed  in  paragraph  (a)  of  this 
section  falls  on  a  Saturday,  Siuiday, 
legal  hoUday,  or  other  day  on  which  the 
appropriate  office  is  not  open  for  the 
transaction  of  business  during  normal 
working  hours,  the  time  for  filing  shall 
be  extended  to  the  close  of  business  on 
the  next  working  day. 

(c)  A  request  for  reconsideration  or 
appeal  may  be  accepted  and  acted  upon 
even  though  it  is  not  filed  within  the 
time  prescribed  in  paragraph  (a)  or  (b)  of 
this  section  if,  in  the  judgment  of  the 
reviewing  authority  with  whom  such 
request  is  made,  the  circumstances 
warrant  such  action. 

§  780.7    Form  of  request  for 
reconsideration  or  appeal. 

Each  request  for  reconsideration  or 
appeal  shall  be  in  writing  and  signed  by 
the  participant  or  by  an  authorized 
representative  of  the  participant.  Each 
request  for  reconsideration  or  appeal 
shall  be  supported  by  a  written 
statement  of  facts,  which  may  be 
submitted  with  or  as  a  part  of  the 
request  for  reconsideration  or  appeal,  or 
at  any  time  prior  to  the  hearing.  The 
participant  may  request  an  informal 
hearing  or  may  request  a  determination 
to  be  made  by  the  reviewing  authority 
without  a  hearing  on  the  basis  of  the 
written  statement  submitted  and  other 
information  available  to  the  reviewing 
authority.  If  a  request  for  an  informal 
hearing  is  not  made  by  the  participant, 
the  reviewing  authority  shall  make  its 
determination  on  the  basis  of  the 
material  that  was  made  available  in 
making  the  prior  determination  and  the 
material  submitted  by  the  participant. 

9  780.8    Nature  of  Informal  Iwaring. 

(a)  The  hearing  shall  be  held  at  the 
time  and  place  designated  by  the 
reviewing  authority. 

(b)  The  hearing  shall  be  conducted  by 
the  reviewing  authority,  or  a 
representative  of  the  reviewing 
authority,  in  the  manner  deemed  most 
likely  to  obtain  the  facts  relevant  to  the 
matter  in  issue.  The  participant  shall  be 
advised  of  the  issues  involved.  The 
reviewing  authority  may  confine  the 


f' 


presentation  of  facts  and  evidence  to 
pertinent  matters  and  may  exclude 
irrelevant  immaterial,  or  unduly 
repetitious  evidence,  information,  or 
questions. 

(c)  The  participant,  or  an  authorized 
representative  of  the  participant  shall 
be  given  a  full  opportunity  to  present 
facts  and  information  relevant  to  the 
matter  in  issue  and  may  present  oral  or 
documentary  evidence.  At  its  discretion, 
the  reviewing  authority  may  request  or 
permit  persons  other  than  those 
appearing  on  behalf  of  the  participant  to 
present  information  or  evidence  at  such 
hearing  and,  in  such  event  may  permit 
the  participant  to  question  such  persons.  ^ 

(d)  The  reviewing  authority  shall  have 
prepared  a  written  record  containing  a 

^  clear,  concise  statement  of  the  facts  as 
asserted  by  the  participant  and  material 
facts  foimd  by  the  reviewing  authority. 
The  names  of  interested  persons 
appearing  at  the  hearing  shall  be 
included.  A  verbatim  transcript  may  be 
made  if: 

(1)  The  participant  requests  at  a 
reasonable  period  prior  to  the  time  the 
hearing  begins  that  the  reviewing 
authority  provide  for  such  a  transcript 
and  agrees  to  pay  the  expense  thereof, 
or 

(2)  The  reviewing  authority 
determines  that  such  a  transcript  is 
appropriate. 

(e)  If,  at  the  time  scheduled  for  the 
hearing,  the  participant  is  absent  and  no 
appearance  is  made  on  behalf  of  the 
participant,  the  reviewing  authority 
shall,  after  a  reasonable  time  conclude 
the  hearing,  or  may,  at  its  discretion, 
accept  information  and  evidence 
submitted  by  other  persons  present  at 
the  hearing. 


§  780.9    Determination. 

(a)  The  reviewing  authority  prior  to 
making  a  determination  may  request  the 
producer  or  participant  to  produce 
additional  evidence  which  it  may  deem 
relevant  or  may  develop  additional 
evidence  from  other  sources.  Upon 
reconsideration  or  review  and  within 
program  authorities,  the  reviewing 
authority  may  affirm,  modify,  or  reverse 
any  determination  made  by  it  initially  or 
made  by  a  lower  reviewing  authority,  or 
may  remand  the  matter  to  a  lower 
reviewing  authority  for  such  further 
consideration  as  is  deemed  appropriate. 
The  producer  or  participant  shall  be 
notified  in  writing  of  the  determination.      f 
The  notification  shall  clearly  set  forth         » 
the  basis  for  the  determination.  Each 
other  person  affected  by  the 
determination  shall  be  notified  in 
writing  of  the  determination. 
Determinations  made  by  the  Deputy 
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Administrator  shall  not  be  appealable 
by  the  producer  or  participant. 

(b]  When  a  producer  requests  copies 
of  documents,  infonnation.  or  evidence 
upon  which  a  determination  is  made  or 
which  will  form  the  basis  of  the 
determination,  copies  of  such 
documents,  information  or  evidence 
shall  be  made  available  as  provided  in 
Part  798  of  this  chapter. 

S  7S0.10    Reopening  of  hearing. 

The  reviewing  authority  may,  upon  its 
own  motion  or  upon  request  of  the 
participant,  reopen  any  hearing  for  any 
reason  it  deems  appropriate  unless  the 
matter  has  been  appealed  to  or 
considered  by  a  hi^er  reviewing 
authority. 

S  780.11    Requests  for  raeoneklanrtion  and 
appeals  requiring  special  hsndMng. 

Notwithstanding  any  other  provision 
at  this  part,  determinations: 

(a]  Made  under  a  conservation 
program  involving  a  finding  or 
certification  by  a  technician  of  the  Soil 
Conservation  Service  or  Forest  Service, 
or  determinations  of  a  technical  native 
by  any  Federal  agency,  other  than  a 
determination  made  by  ASCS,  shall  be 
binding  on  the  reviewing  authority,  and 

(b)  Made  by  a  State  committee  with 
respect  to  program  payment  yields  or 
crop  acreage  bases  are  not  appealable. 

9780.12    Delegation  of  auttwrity. 

Nothing  contained  in  these  regulations 
in  this  part  shall  preclude  the 
Administrator,  ASCS,  or  the  Executive 
Vice  President,  Commodity  Credit 
Corporation,  or  a  designee  from 
determining  at  any  time  any  question 
arising  under  the  programs  to  which  the 
regulations  in  this  part  apply  or  from 
reversing  or  modifying  any 
determination  made  a  county  or  State 
committee  or  the  Deputy  Administrator. 

§780.13    0MB— Control  numbers  assigned 
pursusnt  to  ttie  Psperwork  Rsductlon  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  780)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of44U.S.C.  Chapter  35. 

Signed  in  Washington,  DC.  this  Ist  day  of 
November  1988. 
Vera  Neppl, 

Acting  Adminittrator,  Agricultural 

Stabilization  and  Conservation  Service  and 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  86-25827  Filed  11-7-88;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614, 615  and  616 


Loan  Pollciaa  and  Oparationa;  Funding 
and  Flacai  Affairs,  Loan  PoHdoa  and 
Operations,  and  Funding  Oparationa; 
Genaral  Provisions;  Eff  octlva  Data 

AOeNCV:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  Parts  614,  615  and  618 
on  September  14. 1968  (53  FR  35427).  The 
final  regulations  to  Parts  614,  615  and 
618  relate  to  borrower  rights  which 
include,  among  others,  procedures  for 
the  restructuring  of  loans  from  certain 
Farm  Credit  System  (System) 
institutions  and  other  "qualified 
lenders,"  which  have  become 
"distressed  loans"  as  those  terms  are 
defined  in  the  Act;  protection  for  certain 
borrower  stock;  certain  protections  for 
borrowers  who  have  met  all  loan 
obligations;  cooperation  by  System 
institutions  with  certified  State 
agricultural  loan  mediation  programs; 
and  a  right  of  first  refusal  with  respect 
to  the  sale  or  lease  of  certain  acquired 
property  of  the  institutions.  In 
accordance  with  12  U.S.C  2252,  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  pubUcation  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  recordbs  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  October  14, 1988. 

EFFECnvE  date:  October  14, 1988, 
except  for  the  portion  of  }  614.4367(c)(1) 
which  states,  "*  *  *  including  the 
effective  interest  rate;"  and  paragraph 
(d)(1)  of  that  section.  See  separate 
Fedmal  Register  doounent  published 
elsewhere  in  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT 

Andrea  J.  Cali,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090,  (703)  883- 
4020.  TDD  (703)  883-4444.  \^ 

SUPPLEMENTARY  INFORMATION:  After 
publication  of  the  final  regulations,  the 
Farm  Credit  Administration  (FCA) 
received  comments  from  the  Farm 
Credit  Corporation  of  America  and  other 
Farm  Credit  System  institutions  that 
they  could  not  presently  comply  with 
the  above-cited  deferred  portions  of  the 
regulations.  The  comments  stated  that 
even  if  such  compliance  were  possible 
some  time  in  the  future,  it  would  result 
in  exorbitant  and  unnecessary  costs  to 
the  Farm  Credit  System.  Furthermore, 
the  comments  questioned  the 


meaningfulness  of  the  disclosures  in  the 
form  required  by  the  FCA. 

Thus,  pending  further  action,  the 
effective  date  of  portions  of  the 
regidationa  is  delayed  resulting  in  the 
deferral  of  the  following  portions  of  the 
regulations:  (1)  That  portion  of 
5  614.4367(c)(1)  which  states  "•  *  *, 
including  die  effective  interest  rate;" 
and  (2)  paragraph  (d)(1)  of  that  section. 

The  deferral  of  the  above-cited 
portions  means  that  lenders  presently 
are  not  required  to  disclose  to  borrowers 
the  new  effective  interest  rate  when  it 
has  been  changed  due  to  either  a  change 
in  the  stated  contract  rate,  or  due  to  a 
change  in  the  amount  of  stock  or 
participation  certificates  which 
borrowers  are  required  to  own. 

The  deferral  does  not  exempt  lenders 
from  all  other  requirements  of  the 
regulations.  Including  the  remaining 
portions  of  §  614.4367  (c)  and  (d)  which 
were  effective  as  of  October  14. 1988. 
Thus,  borrowers  must  be  informed  of 
any  change  in  the  interest  rate  when 
adjusted  by  the  lender,  the  date  on 
which  the  new  rate  is  effective,  and  all 
other  requirements  of  §  614.4367(c).  In 
addition,  borrowers  must  be  notified  of 
action  that  changes  the  effective  interest 
rate,  such  as  a  change  in  the  amount  of 
stock  or  participation  certificates  which 
borrowers  are  required  to  own,  as  well 
as  all  other  disclosure  requirements 
found  in  §  614.4367(d). 

(12  U.S.C.  2252(a]  (9)  and  (10)) 

Dated:  Novemlwr  3, 1988. 
David  A.  Hill, 

Secretary,  Farm  Credit  Administration. 
[FR  Doc.  86-25829  Filed  11-7-88;  8:45  am) 
BILUNQ  CODE  670S-01-H 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-AGL-18] 

Estat>lishment  of  Transition  Area; 
Monticello.  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

StJMMARY:  The  nature  of  this  action  is  to 
establish  the  Monticello,  IL,  transition 
area  to  accommodate  a  new  VOR-A 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Monticello 
Aviation,  Inc.  Airport,  Monticello,  IL 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 


conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
EFFECTIVE  DATE:  0901  u.t.c.  February  9, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  August  24. 1988,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Monticello,  IL  [53  FR 
32251). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  transition  area  airspace 
near  Monticello.  IL. 

The  development  of  a  new  VOR-A 
SIAP  requires  that  the  FAA  designate 
airspace  to  ensure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a}.  1354(a],  1510; 
Executive  Oder  10654;  49  U.S.C.  106(g) 
(Revised  F>ub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Monticello,  IL  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Monticello  Aviation,  Inc.  Airport, 
Monticello,  IL  (lat  40*a0'20'  N..  long. 
88°33'30'  W.). 

Issued  in  Des  Plaines,  Illinois,  on  October 
25,196a 

Teddy  W.  Buicham, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-25737  Filed  11-7-88;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  25729;  Amdt  No.  1388] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 


operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division.  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  287-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
AviaUon  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  S 9720 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8280-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 
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The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  makes  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incoporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP: 
Contained  in  FAA  form  document  is 
unnecessary.  The  provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  indentiHes  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compHance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  i^eed 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  op 
effective  date  at  least  30  days  after 
pubhcation  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  Hnd  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  elective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  Instrument, 
Incorporation  by  reference. 
Robert  L.  Goodrich. 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97}  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— {AMENDEDl 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421,  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
(anuary  12. 1963;  and  14  CFR  11.49(b)(2)). 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
S  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  9  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  January  12.  1989 

Goshen,  IN— Goshen  Muni,  LOG  RWY  27. 

Amdt.  2,  CANCELLED 
Goshen,  IN— Goshen  Muni,  ILS  RWY  27, 

Orig. 

.  .  .  Effective  December  15, 1988 

Anvik,  AK— Anvik.  NDB  RWY  35,  Orig., 

CANCELLED 
Shishmaref,  AK— Shishmaref.  NDB  RWY  IS, 

Orig.,  CANCELLED 
Shishmaref,  AK— Shishmaref,  NDB  RWY  33, 

Orig.,  CANCELLED 
Aspen,  CO, — Aspen-Pitkin  Co/Sardy  Field, 

VOR/DME-C,  Amdt.  2 
Jasper,  GA— Pickens  County.  NDB  RWY  34. 

Orig. 
Lihue.  HI— Lihue,  VOR-A,  Amdt.  3 
Lawrenceville,  IL — Lawrenceville-Vincennes 

InU,  VOR  RWY  18.  Amdt.  9 
Lawrenceville,  IL — Lawrenceville-Vincennes 

Intl,  VOR  RWY  27,  Amdt.  4 
Lawrenceville,  IL — Lawrenceville-Vincennes 

Intl,  VOR  RWY  36.  Amdt.  9 
Indianapolis.  IN — Indianapolis  Brookside 

Airpark,  VOR  RWY  36,  Amdt.  5 
Indianapolis,  IN — Greenwood  Muni,  VOR-A 

Amdt.l 


Indianapolis.  IN — Indianapolis  Metropolitan. 

VOR  RWY  32.  Amdt.  6 
Indianapolis.  IN— Mount  Comfort,  VOR  RWY 

34.  Amdt.  1 
Indianapolis,  IN— Mount  Comfort.  ILS  RWY 

25.  Amdt.  2 
Decorah,  lA— Decorah  Muni,  VOR  RWY  29, 

Amdt.  2 
Decorah.  lA— Decorah  Muni.  NDB  RWY  29, 

Amdt.  8 
Decorah,  L\— Decorah  Muni.  RNAV  RWY  29, 

Amdt.  2 
Louisville,  KY— Standiford  Field,  ELS  RWY 

29,  Amdt.  17 
Crete.  NE— Crete  Muni.  VOR/DME  RWY  17. 

Amdt.  2 
Crete,  NE— Crete  Muni,  VOR/DME  RWY  35. 

Amdt.  2 
Crete,  NE— Crete  Muni,  NDB  RWY  17,  Amdt 

1 
Crete,  NE— Crete  Muni,  NDB  RWY  35,  Amdt 

1 
Binghamton,  NY — Edwin  A  Link  Field- 

Broome  County.  ILS  RWY  34,  Orig. 
Binghamton,  NY— Edwin  A.  Link  Field- 

Broome  County,  ILS  RWY  34,  Amdt.  21, 

CANCELLED 
Fayetteville,  NC — Fayetteville  Regional/ 

Grannis  Field,  VOR  RWY  2a  Amdt.  7 
Fayetteville,  NC — Fayetteville  Regional/ 

Grannis  Field,  RADAR-^1.  Amdt.  6 
Albemarle,  NC— Stanly  County,  NDB  RWY  4, 

Amdt.  3 
North  Bend,  OR— North  Bend  Muni,  NDB 

RWY  4,  Amdt.  2 
North  Bend,  OR— North  Bend  Muni,  ILS  RWY 

4,  Amdt.  3 
Pawtucket,  Rl— North  Central  State,  LOG 

RWY  5,  Amdt  3 
El  Paso.  TX-^  Paso  Intl,  LOG  BC  RWY  4. 

Amdt  5.  CANCELLED 
El  Paso.  TX— El  Paso  Intl,  LOC/DME  RWY  4. 

Orig. 

.  .  .  Effective  November  17, 1988 
Newark.  NJ— Newark  Intl.  ILS  RWY  4L. 


Amdt  9 


/ 
olJerZO, 


1988 


.  .  .  Effective  Octo^ 

Farmington.  NM — Four  Comers  Regional,  ILS 

RWY  25,  Amdt.  3 
Dickinson,  ND — Dickinson  Muni,  VOR-A. 

Amdt  4 
Dickinson.  ND — Dickinson  Muni,  RNAV 

RWY  14,  Amdt.  4 
Dickinson,  ND— Dickinson  Muni,  ILS/DME 

RWY  32,  Amdt.  3 

.  .  .  Effective  October  19, 1988 

St  Louis,  MO— Lambert-St.  Louis  Intl,  LDA/ 
DME  RWY  12L,  Amdt.  4 

.  .  .  Effective  October  14, 1988 

Houston,  TX — Houston  Intercontinental,  ILS 
RWY  8,  Amdt  17 

[FR  Doc.  25738  Filed  11-7-88;  8:45  amj 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  502 
[RuiWMldng  No.  41 

Educational,  Scientific  and  Cultural 
Material;  Wortd-Wlde  Free  Flow 
(Export-Import)  of  Audio-Visual 
Materials 

AQENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  Interim  Rules. 

summary:  In  compliance  with  an  order 
of  the  United  States  District  Court  for 
the  Central  District  of  California,  the 
United  States  Information  Agency  (the 
"Agency"  or  "USIA")  on  November  16, 
1987  published  interim  rules  to  amend 
regulations  found  at  22  CFR  Part  502 
which  implement  the  Agreement  for 
Facilitating  the  International 
Circulation  of  Visual  and  Auditory 
Materials  of  an  Educational,  Scientific, 
and  Cultural  Character  {"Beirut 
Agreement  of  1948")  at  52  FR  43753.  On 
May  13. 1988.  the  District  Court  found 
the  interim  regulations  unconstitutional 
and  ordered  the  Agency  to  draft  new 
regulations.  By  order  dated  September  9, 
1988.  the  court  required  that  the  new 
regulations  be  promulgated  within  60 
days.  This  notice  sets  forth  the  new  set 
of  interim  regulations.  The  USIA  seeks 
comments  on  the  new  interim 
regulations. 

DATES:  Hie  interim  regulations  shall 
become  effective  November  8, 1988. 
Comments  are  invited  and  will  be 
accepted  by  the  Agency  until  January  9, 
1969. 

ADDRESS:  Interested  persons  should 
submit  relevant  views  and  comments  to 
Merry  Lynm,  Assistant  General  Counsel, 
Room  700.  USL\.  301  4th  Sti^et.  SW.. 
Washington,  DC  20547,  (202)  485-8829. 
FOR  FURTHER  INFORMATION  CONTACT 
Merry  Lynm,  Assistant  General  Counsel, 
Room  TOa  USIA,  301 4th  Street.  SW.. 
Washington.  DC  20547.  (202)  485-8829. 
SUPPLEMENTARY  INFORMATION:  By 
advance  notice  of  proposed  rulemaking 
published  at  52  FR  25384.  July  7. 1987 
(republished  in  its  entirety  because  of 
typesetting  errors  at  52  FR  26156,  July  13, 
1987),  the  USIA  institiited  a 
rulemaking  proceeding  in  response  to 
an  order  of  die  United  States  District 
Court  for  the  Central  District  of 
California  in  Bullfrog  Films,  Inc.  v. 
Wick.  646  F.  Supp.  492  (CD.  Cal.  1986). 
The  district  court  held  that  part  of  the 
regulations  implementing  the  Beirut 
Agreement  were  unconstitutional,  and 
enjoined  USIA  from  enforcing  the 
invalidated  sections  of  the  regulations. 
In  addition,  the  court  ordered  that  USIA 


reconsider  six  films  which  had  been 
denied  certification  under  22  CFR  Part 
502.  Consequently,  in  order  to  aid  the 
Agency  in  complying  with  the  district 
court's  order,  the  Agency  requested 
public  comments  as  to  whether  and  how 
the  challenged  regulations  could  be 
redrafted  in  a  way  which  would  both 
satisfy  the  district  court's  ruling  and 
comply  with  the  terms  and  requirements 
of  the  Beirut  Agreement  as  interpreted 
by  the  United  States,  UNESCO  and  the 
international  community.  After  review 
of  the  public  comments  received,  the 
Agency  adopted  interim  regulations.  By 
order  dated  May  13, 1988,  &e  court 
invalidated  the  interim  regulations  as 
unconstitutional.  On  September  9, 1988, 
the  court  ordered  the  Agency  to 
promulgate  regulations  which  are  to 
become  elective  within  60  days. 
Accordingly,  the  Agency  will  set  forth 
the  new  interim  regulations  with  its 
reasons  therefor. 

The  Background  and  The  Court's 
Decisions  sections  set  forth  at  52  FR 
43754-55  are  included  here  by  reference. 
In  addition,  on  May  17, 1988,  a  three- judge 
panel  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  affirmed 
the  district  court's  October  1986  decision 
declaring  parts  of  the  original 
regulations  unconstitutional.  Bullfrog 
Films,  Inc.  v.  Wick,  847  Fi!d  502  (9th  Cir. 
1988).  TTie  Court  of  Appeals  decision 
struck  down,  as  contrary  to  the  First  and 
Fifth  Amendments  of  the  Constitution, 
the  operative  terms  of  Article  I  of  the 
Beirut  Agreement  which  define  the 
materials  which  are  eligible  for 
certification  under  the  treaty.  On  June 
3a  1988,  Agency  petitioned  the  Ninth 
Circuit  for  rehearing  en  banc  of  the 
panels'  decision  invalidating  the 
language  of  Article  I  of  the  treaty.  That 
rehearing  petition  is  presentiy  pending 
before  the  court  of  appeals. 

Discussion 

For  purposes  of  this  second  set  of 
interim  regulations,  the  Agency's 
objective  is  to  resume  administering  the 
Beirut  Agreement  without  violating 
applicable  constitutional  requirements 
as  defined  by  the  district  court.  The 
Agency  adopts  the  new  interim 
regulations  set  forth  below  to  substitute 
for  the  prior  interim  regulations  issued 
in  November  1987,  which  were 
invahdated  by  the  district  court.  These 
new  interim  regulations  are  adopted  at 
this  time  because  of  the  public  interest 
served  by  this  nation's  participation 
under  the  treaty.  Although  the  Agency 
does  not  lielieve  that  these  interim 
regulations  fully  implement  the  treaty, 
they  are  adopted  to  promote  the  public 
interest,  in  accordance  with  the 
requirements  of  the  district  court's 


orders.  The  Agency  is  vigorously 
pursuing  its  appeal  of  the  court's 
judgment  that  the  November  1987 
interim  regulations  are  unconstitutional 
and,  if  that  judgment  is  reversed  on 
appeal,  the  Agency  intends  to  resume 
operating  under  the  November  16, 1987 
(52  FR  43753)  interim  regulations. 

As  guided  by  the  district  court's  May 
13, 1988  Memorandum  Decision  and 
Opinion,  the  Agency  has  drafted  the 
new  interim  regulations  to  make  clear 
that  certifiable  materials  must  teach  or 
explainjhrough  a  reasoned  development 
of  a  siilbject  or  aspect  of  a  subject  so  as 
to  aid  ihe  viewer  or  listener  in  a  learning 
process.  Through  these  criteria,  the 
Agency  will  focus  on  the  reasoned 
development  of  the  conclusions  stated 
in  the  material  by  looking  at  the  method 
by  which  the  subject  matter  is  presented 
rather  than  the  general  acceptance  of 
the  conclusions  stated.  The  new  interim 
regulations  clarify  that  which  has 
always  been  the  case — that  the  Agency 
renders  no  judgment  as  to  the 
viewpoints  or  positions  expressed  in  the 
materials,  and  that  materials  may 
qualify  for  certification  even  if  their 
viewpoints  or  positions  are  unpopular  or 
are  not  generally  accepted.  This 
approach  follows,  in  many  respects,  the 
"Methodology  Test"  developed  by  the 
Internal  Revenue  Service  for 
determining  if  organizations  qualify  as 
"educational"  under  26  U.S.C.  501(c)(3]. 
which  the  district  court  recommended  as 
a  possible  basis  for  development  of  new 
regulations  by  the  Agency.  Bullfrog 
Films.  Inc.  v.  Wick,  646  F.  Supp.  at  508- 
09.  . 

The  Agency  will  interpret  Article  I  of 
the  Beirut  Agreement  as  excluding  from 
consideration  materials  which  present 
information  so  selectively  as  to 
constitute  hate  materials,  or  which 
express  conclusions  more  on  the  basis 
of  strong  emotional  feelings  than 
objective  evaluations.  For  example,  the 
racial  supremacist  material  involved  in 
National  Alliance  v.  United  States,  710 
F.2d  868  (1983),  would  not  qualify  under 
this  requirement. 

In  addition,  the  new  interim 
regulations  reiterate  Article  I's 
requirement  that  the  technical  quality  of 
the  materials  must  be  such  that  it  does 
not  interfere  with  the  use  of  the 
materials.  For  example,  sound  tracks 
must  be  clear  and  distinct,  and 
photography  must  he  sharp  and  easy  to 
watch. 

Furthermore,  the  new  interim 
regulations  contain  several  other 
changes  from  the  prior  interim 
regulations  to  bring  them  into 
compliance  with  the  Court's  May  13, 
1988  opinion.  The  Agency  will  no  longer 
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determine  whether  the  material  is 
"presented  in  a  primarily  factual  or 
demonstrative  manner," — language 
which  the  Court  determined  to  be  vague. 
Further,  the  regulations  no  longer 
require  that  facts  stated  in  the  materials 
must  "represent  the  current  state  of 
factual  knowledge,"  a  provision  which 
the  Court  interpreted  as  narrowly 
limiting  materials  to  espousing  only 
what  is  commonly  accepted  as 
conventional  wisdom.  Moreover,  the 
new  regulations  do  not  require  that 
material  which  advocates  a  conclusion 
or  viewpoint  for  which  different 
viewpoints  exist  must  acknowledge  or 
refer  to  the  existence  of  a  difference  of 
opinion  or  other  point  of  view.  The 
district  court  found  this  requirement  too 
broad  to  comply  with  constitutional 
principles,  and  the  requirement  has  been 
eliminated  from  the  new  regulations. 

Finally,  the  prior  interim  regulations 
contained  authority  for  the  Agency  to 
identify  otherwise  certiHable  material  as 
"propaganda"  if  the  material  was 
substantially  adapted  to  prevail  upon, 
indoctrinate  or  influence  a  viewer  or 
user  to  a  particular  political,  religious  or 
economic  view.  Because  the  district 
court  found  this  provision  to  be  invalid, 
the  Agency  will  not  under  these 
regulations  identify  materials  it  flnds 
propagandistic  on  the  certificate. 

Findings  and  ConclusioDS 

The  Agency  adopts  the  regulations  set 
forth  herein  on  an  interim  basis  effective 
November  8, 1988,  and  will  begin  to 
make  certification  decisions  at  that  time. 
The  public  is  invited  to  submit 
comments  in  a  timely  manner  as 
described  earlier  in  this  notice. 

This  decision  does  not  significantly 
affect  the  quality  of  the  human 
environment  and  is  not  a  major  or 
regulatory  action  under  the  Energy-  and 
Conservation  Act  of  1975. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  [2]  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 


signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  regulation  §  502.6(a)(3) 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (42  U.S.C.  3501-3520)  and 
have  been  assigned  OMB  Control 
Numbers. 

List  of  Subjects  in  22  CFR  Part  502 

Education,  Imports,  Trade  agreements. 

PART  502-[AMENDED] 

The  authority  citation  for  22  CFR  Part 
502  continues  to  read: 

Authority:  5  U.S.C.  301, 19  U.S.C.  2051.  2052. 
22  U.S.C.  1431  et  seq..  E.0. 11311,  31  F.R. 
13431.  3  CFR  1966-1970  comp.  page  593. 

2.  In  §  502.6.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  502.6    Substantive  criteria 

(a)  *  *  * 

(3)  Audio  visual  materials  which  are 
deemed  "educational,  scientific  or 
cultural"  for  the  purposes  of  Article  I  of 
the  Beirut  Agreement  of  1948  are  those 
whose  "primary  purpose  or  effect  is  to 
instruct  or  inform  through  the 
development  of  a  subject  or  aspect  of  a 
subject,  or  when  their  content  is  such  as 
to  maintain,  increase  or  diffuse 
knowledge,  and  augment  international 
understanding  and  goodwill;  when  the 
materials  are  representative,  authentic, 
and  accurate;  and  when  the  tehnical 
quality  is  such  that  it  does  not  interfere 
with  the  use  made  of  the  material."  This 
means  that: 

(i)  The  subject  matter  of  the  materials 
must  teach  or  explain  through  a 
reasoned  development  of  a  subject  or 
aspect  of  a  subject  to  aid  the  viewer  or 
listener  in  a  learning  process.  The 
educational  character  of  the  materials 
may  be  evidenced  by  a  teacher's  guide, 
study  guide  or  similar  collateral 
instructional  materials  prepared  by  a 
bona  fide  subject  matter  specialist. 

(ii)  Materials  which  present 
viewpoints,  positions,  facts  or 
information  so  selectively  as  to 
constitute  an  incitement  of  hatred  or 
violence  against  a  government,  group  or 
person,  or  which  make  use  of 
inflammatory  or  disparaging  terms  or 
express  conclusions  more  on  the  basis 
of  strong  emotional  feelings  than 
objective  evaluations,  will  not  be 
deemed  educational.  For  example,  facts 
or  information  presented  in  such  a  way 
as  to  constitute  hate  material  (such  as 
the  racial  supremacist  material  involved 
in  National  Alliance  v.  United  States, 


710  F.2d  868  (1983)),  does  not  qualify  for 
certification. 

(iii)  The  technical  quality  of  the 
materials  must  be  such  that  it  does  not 
interfere  with  the  use  of  the  materials. 
For  example,  soimd  tracks  must  be  clear 
and  distinct,  and  photography  must  be 
sharp  and  easy  to  watch. 

Dated:  October  28, 1988. 
Charles  Z.  Wick. 

Director. 

(FR  Doc.  88-25766  Filed  11-7-88:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  H-225-D] 

Occupational  Exposure  to 
Formaldehyde;  Approval  of 
Information  Collection  Requirements; 
Start'Up  Date;  Clarification;  Technical 
Amendment;  Request  for  Comment 

AQENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

ACTION:  Final  rule;  Notice  of  approval  of 
information  collection  requirements; 
clarification  and  technical  amendment; 
request  for  comment. 

SUIMMARY:  On  December  4, 1987,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  rule  in  the  Federal  Register  for 
occupational  exposure  to  formaldehyde 
(29  CFR  1910.1048,  52  FR  46168).  On 
February  2. 1988,  the  Office  of 
Management  and  Budget  (OMB),  in 
accordance  with  its  authority  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  5  CFR  Part  1320. 
approved  the  information  collection 
requirements  contained  in  the  final  rule 
with  the  exception  of  those  contained  in 
paragraphs  (m)(l)(i)  through  (m)(4)(ii), 
concerning  hazard  communication. 
OSHA  resubmitted  its  request  for 
approval  of  paragraphs  (m){l)(i)  through 
(m)(4)(ii)  and  on  October  7, 1988,  OMB 
approved  paragraph  (m)(l)(i)  for  one 
year  and  paragraphs  (m)(l)(ii)  through 
(m)(4)(ii)  for  three  years.  The  OMB 
clearance  number  is  12.3-0145. 

OSHA  is  providing  a  sixty  day  start 
up  period,  until  December  6, 1988,  before 
it  will  begin  enforcing  the  newly 
approved  hazard  communication 
provisions.  During  this  period  OSHA 
will  consider  the  petition  filed  by  the 
Formaldehyde  Institute  and  others  for 
an  administrative  stay  of  these 


provisions  pending  either  judicial 
review  or  a  new  rulemaking  limited  to 
the  provisions  of  paragraph  (m)(l)(i]. 
OSHA  is  also  seeking  comment  on 
whether  or  not  to  grant  the  petition  and 
to  initiate  limited  rulemaking. 

This  notice  also  provides  a 
clarification  of  the  labeling  provisions. 
DATES:  Effective  date:  December  6, 1988. 

Comments  on  whether  to  grant  the 
administrative  stay  and  whether  to 
institute  additional  rulemaking  must  be 
received  no  later  than  November  29, 
1988. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  OSHA  Docket 
Office.  Docket  No.  H-225-D.  Room  N- 
2634.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  523-7894. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  Foster,  Occupational  Safety 
and  Health  Administration,  Office  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor,  Room  N-3647.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210.  Telephone  (202)  523-8151. 
SUPPt^MENTARV  INFORMATION: 

L  Paperwork  Approval 

OSHA  published  a  Hnal  rule  on 
formaldehyde  on  December  4. 1987  (52 
FR  46168).  On  February  2. 1988,  under 
the  Paperwork  Reduction  Act,  OMB 
approved  all  of  the  paperwork 
requirements  of  29  CFR  1910.1048  with 
the  exception  of  those  contained  in 
paragraphs  (m)(l)(i)  through  (m)(4)(ii). 
OSHA  informed  the  public  of  this  fact 
and  of  the  OMB  clearance  number  on 
March  2. 1988  (53  FR  6628). 

The  disapproved  paragraphs 
contained  criteria  for  determining  when 
the  presence  of  formaldehyde 
constitutes  a  health  hazard  and 
prescribed  information  that  must  be 
included  on  hazard  warning  labels  on 
containers  of  formaldehyde,  and 
containers  of  certain  formaldehyde- 
treated  products  as  well  as  information 
to  be  included  in  the  accompanying 
Material  Safety  Data  Sheets  (MSDSs). 

On  ]uly  7, 1988,  OSHA  resubmitted  its 
request  for  information  collection 
approval  of  paragraphs  (m){l){i)  through 
(m)(4)(ii)  of  29  CFR  1910.1048,  with  a 
more  detailed  justification.  The  entire 
text  of  the  resubmission  was  printed  in 
the  Federal  Register  on  July  12. 1988  (53 
FR  26329). 

On  October  7. 1988.  OMB  approved 
the  information  collection  requirements 
in  paragraph  (m)(l)(i)  for  one  year,  until 
October  7, 1989.  Paragraph  (m)(l)(i)  sets 
forth  objective  criteria  that  establish 
when  formaldehyde  constitutes  a 
"health  hazard"  for  purposes  of 
triggering  the  labeling  provisions  and 


the  requirements  for  availability  of 
MSDSs.  At  the  same  time,  paragraphs 
(m)(l)(ii)  through  (m)(4](ii)  were 
approved  for  three  years,  imtil  October 
7. 1991.  These  paragraphs  prescribe  the 
information  to  be  included  on  hazard 
warning  labels  for  formaldehyde  and  set 
forth  procedures  for  developing, 
updating  and  distributing  MSDSs  to 
accompany  formaldehyde  and 
formaldehyde-containing  products. 

IL  ClarifiGation  of  the  Labeling 
Provisions 

Paragraph  (m)(3)(i)  of  29  CFR 
1910.1048  requires  die  empkyer  to 
assure  that  hazard  warning  labels 
complying  with  the  requirements  of  the 
Hazard  Communication  standard,  29 
CFR  1910.1200(f),  "are  affixed  to  all 
containers  where  the  presence  of 
formaldehyde  constitutes  a  health 
hazard."  As  noted  above,  paragraph 
(m)(l)(i)  sets  forth  objective  criteria  for 
ascertaining  when  formaldehyde 
constitutes  a  health  hazard.  The  hazard 
warning  label  must  identify  the 
hazardous  chemical,  list  the  name  and 
address  of  the  responsible  party,  contain 
the  information  "Potential  Cancer 
Hazard"  and  appropriately  warn  of  all 
other  hazards. 

Questions  were  raised  as  to  the  nature 
of  the  container  that  was  required  to  be 
labeled.  For  example,  in  its  initial 
disapproval  of  paragraph  (m)(l)(i) 
dm)ugh  (m)(4)(ii).  OMB  stated: 

The  F.S.  (Formaldehyde  Standard]  also 
introduces  uncertainty  about  whether  for 
purposes  of  Hazard  Communication,  a  solid 
object  is  a  "container",  a  "mixture",  neither 
or  both. 

Several  statements  in  the  preamble  to 
the  final  rule  were  said  to  contribute  to 
the  uncertainty.  Because  of  this 
apparent  confusion,  OSHA  hereby 
reiterates  that  the  labeling  requirement 
of  the  formaldehyde  standard  applies  to 
containers,  and  not  products.  All 
statements  pertaining  to  the  placement 
of  hazard  warning  labels  in  the 
summary  and  explanation  of  paragraph 
(m)  of  the  final  rule  on  formaldehyde  (52 
FR  46282-46285),  apply  to  containers. 
The  containers,  not  the  solid  products, 
must  bear  the  warning  label.  To 
interpret  this  language  otherwise  would ' 
contradict  not  only  the  language  of  the 
standard  itself,  but  also  the  stated  intent 
of  die  Formaldehyde  Standard  (52  FR 
46282)  to  be  consistent  with  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200).  I 

III.  Technical  Amendment 

OSHA  is  amending  the  language  at 
the  end  of  the  final  rule  on 
formaldehyde  as  it  appears  in  the  Code 
of  Federal  Regulations  to  reflect  the  fact 


that  all  paragraphs  of  the  standard  have 
been  approved  by  OMB  under  Control 
Numberl218-0145. 

IV.  Start-Up  Dates  and  Consideration  of 
Administrative  Stay  Petition  and 
Possible  Additional  Limited  Rulemaking 
Requirements 

OSHA  is  providing  a  sixty  day  start- 
up period  from  the  date  of  OMB's 
approval,  imtd  December  6, 1988,  before 
it  will  begin  enforcing  the  newly 
approved  labeling  provisions.  This 
period  is  reasonable  and  appropriate  in 
view  of  the  fact  that  that  was  the 
amount  of  time  originally  allotted  for  the 
public  to  become  familiar  with  the 
various  provisions  of  the  formaldehyde 
standard  before  any  provision  became 
effective.  During  tiiis  period,  affected 
employers  are  expected  to  continue  to 
comply  with  the  provisions  of  OSHA's 
Hazard  Communication  standard  (29 
CFR  1910.1200)  which  contains  similar 
obligations. 

The  fmal  rule  for  formaldehyde,  29 
CFR  1910.1048.  is  the  subject  of  several 
petitions  for  judicial  review  under 
section  6(f)  of  the  Occupational  Safety 
and  Health  Act  (see  UA  W,  et  al.  v.  John 
A.  Pendergrass,  Assistant  Secretary  of 
Labor,  et  al,  D.C.  Cir.,  No.  87-1743).  In 
addition,  the  Formaldehyde  Institute 
and  others  have  petitioned  the  Agency 
for  an  administrative  stay  of  the 
warning  label  requirement  pending  the 
outcome  of  judicial  review  of  a  new 
rulemaking  limited  to  the  provisions  of 
paragraph  (m)(l)(i).  In  their  petition, 
which  is  in  the  Formaldehyde  Docket  as 
Exhibit  251-4  (Docket  H-225C).  die 
Formaldehyde  Institute  contends  that 
"[tjhis  requirement  is  on  the  one  hand, 
unnecessary  for  worker  protection  and. 
on  the  other  hand,  devastating  to  the 
business  of  various  industries  which 
manufacture  and  sell  products  emitting 
minimal  amounts  of  formaldehyde." 
OSHA  initially  declined  to  entertain  the 
administrative  stay  petition  because  of 
the  uncertain  status  of  paragraph  (m) 
due  to  the  original  OMB  disapproval 
imder  the  Paperwork  Reduction  Act. 
Since  OMB  has  recendy  approved  the 
information  collection  requirements  for 
hazard  warning  labels,  it  appears  to  be 
appropriate  to  consider  the  merits  of  the 
petition  at  this  time. 

To  assist  OSHA  in  evaluating  the 
petition,  OSHA  is  seeking  comment  on 
the  warning  label  requirements  of  the 
standard,  particularly  the 
appropriateness  of  the  criteria  set  forth 
in  paragraph  (m)(l)(i).  Since  the 
publication  of  the^nal  standard  on 
December  4. 1987.  OSHA  has  received 
numerous  comments  on  this  requirement 
raising  both  substantive  and  procedural 
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issties.  One  such  issue  has  been  the 
question  of  the  ability  of  employers  to 
accurately  measure  formaldehyde 
emissions  at  the  0.1  ppm  level. 
Petitioners  have  also  urged  OSHA  to 
undertake  additional  rulemaking  to 
reconsider  the  provisions  of  paragraph 
(m){l){i).  Comments  on  this  issue  are 
also  requested. 

V.  Public  Partidpatioa 

Interested  persons  are  invited  to 
submit  written  views  and  arguments  as 
to  whether  the  administrative  stay 
petition  (Exhibit  251-4,  Docket  H-225-C) 
should  be  granted  and  also  whether  the 
Agency  should  undertake  additional 
rulemaking  to  reconsider  the  provisions 
of  29  CFR  1910.1048(m)(l)(i).  These 
comments  must  be  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  H-225-D,  Room  N-2834,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210 
and  must  be  received  in  the  Docket 
Office  no  later  than  November  29, 1988. 
All  submissions  will  be  available  for 
public  inspection  and  copying  at  the 
above  address. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4(b),  6(b),  cmd  8(c]  of  the 
Occupational  Siafety  and  ilealth  Act  of 
1970  (84  Stat.  1593. 1597. 1599;  29  U.S.C. 
653.  655,  657),  Secretary  of  Labor's  Order 
No.  9-83  (48  FR  35736)  and  29  CFR  Part 
1911. 

List  of  Subjects  in  29  CFR  Part  1910 

Formaldehyde.  Occupational  Safety 
and  Health.  Chemicals,  Cancer,  Health, 
Risk  assessment. 

Signed  at  Washington,  DC  this  4th  day  of 
November  1988. 
John  A.  PendarjpraM, 
Assistant  Secretary  of  Labor. 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1910— {AMENDED] 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  continues  to  read  in  part  as 
follows: 

Authority:  Sees.  6,  8  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655.  857;  Secretary 
of  Ubors  Orders  12-71  (36  FR  8754).  8-76  (41 
FR  25059).  or  9-83  (48  FR  35738)  as  applicable: 
and  29  CFR  Part  1911.  Section  1910.1000. 
Tables  Z-1,  Z-2.  and  Z-3  also  issued  under  5 


U.S.C  553.  *  *  *  Section  1910.1048  also 
issued  under  29  U.S.C.  653. 

S1910.104S    [Amended] 

2.  By  revising  the  language  at  the  end 
of  S  1910.1048  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1218-0145) 

[FR  Doc.  88-25959  Filed  11-7-46;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Manafiement  Servic« 

30  CFR  Part  206 

Revision  of  Gross  Proceeds  Dsflnltfon 
in  OH  and  Gas  Valuation  Regulations 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Final  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  is  amending  the 
definition  of  "gross  proceeds"  in  its 
recently  adopted  regulations  governing 
the  valuation  for  royalty  purposes  of  oil 
and  gas  production  from  Federal  and 
Indian  leases  (including  leases  on  the 
Outer  Continental  Shelf]  as  the  result  of 
an  adverse  court  decision.  As  amended, 
so-called  "take-or-pay  payments"  no 
longer  would  be  part  of  a  lessee's  gross 
proceeds.  The  MMS  also  is  deleting  the 
references  to  payments  for  advanced 
exploration  or  development  costs  and 
prepaid  reserve  pajmients  in  the  "gross 
proceeds"  definition. 

The  MMS  also  is  amending  Notice  to 
Lessees  of  Federal  Onshore  Oil  and  Gas 
Leases  Number  1  (NTL-1)  and  Notice  to 
Lessees  and  Operators  of  Indian  Oil  and 
Gas  Leases  Number  lA  (NTL-lA)  to 
remove  the  requirement  to  pay  royalties 
on  take-or-pay  payments.  These  notices 
to  lessees  and  operators  were  effective 
from  January  25. 1977,  and  April  5, 1977, 
respectively,  to  March  1, 1988. 
EFFEC-nVE  dates:  Changes  to  30  CFR 
Part  206— March  1. 1988;  changes  to 
NTL-1— January  25, 1977,  and  NTL- 
lA— April  5, 1977. 

FOR  FURTHER  INFORMATION  CONTACT 
Dennis  C.  Whitcomb,  Chief.  Rules  and 
Procedures  Branch,  (303)  231-3432.  (FTS) 
326-3432. 
SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  rulemaking  is 
Charles  Brook  of  the  Royalty  Valuation 
and  Standards  Division  of  the  Royalty 
Management  Program.  MMS. 

I.  Background 

On  January  15. 1968.  MMS  published 
notices  in  the  Federal  Register  (53  FR 
1184  and  53  FR  1230)  of  final  rulemaking 


governing  the  valuation,  for  royalty 
purposes,  of  oil  and  gas  produced  £rom 
Federal  onshore  and  Outer  Continental 
Shelf  leases  and  from  Indian  Tribal  and 
allotted  leases.  The  rules  amended 
previous  valuation  regulations  and 
became  effective  March  1. 1988. 

Under  the  definition  of  "gross 
proceeds"  at  30  CFR  206.151.  the  new 
rules  specifically  included  take-or-pay 
payments  as  part  of  "the  total  monies 
and  other  consideration  accruing  to  an 
oil  and  gas  lessee  for  the  disposition  of 
unprocessed  gas,  residue  gas,  or  gas 
plant  products."  Accordingly,  lessees 
were  required  to  pay  royalties  on  take- 
or-pay  payments  when  those  payments 
were  received. 

The  Department  of  the  Interior's 
(Department)  position  requiring 
royalties  on  take-or-pay  payments 
predated  the  new  rulemaking  and 
represented  a  long-standing  policy. 
While  the  rulemaking  process  was 
ongoing,  the  take-or-pay  position  was 
being  challenged  in  two  U.S.  District 
Courts  and  resulted  in  conflicting 
decisions.  In  Mesa  Petroleum  Company 
V.  U.S.  Department  of  Interior,  647  F. 
Supp.  1350  (W.D.  La..  November  10, 
1988).  the  U.S.  District  Court  for  the 
Western  District  of  Louisiana 
determined  that  there  is  no  statutory, 
regulatory,  or  contractual  authority  to 
collect  royalties  on  take-or-pay 
payments.  However,  in  Diamond 
Shamrock  Exploration  Co.  v.  Donald  P. 
Model  et  al.  (E.D.  La.,  Civil  No.  86-0537. 
and  consolidated  cases,  January  23. 
1987),  the  U.S.  District  Court  for  the 
Eastern  District  of  Louisiana  agreed 
with  the  Department  that  take-or-pay 
payments  are  part  of  the  lessee's  gross 
proceeds  for  the  disposition  of 
production  and  thus  are  royalty-bearing 
at  the  time  the  take-or-pay  payments  are 
received. 

The  two  District  Court  decisions  were 
consolidated  on  appeal  to  the  Court  of 
Appeals  for  the  Fifth  Circuit  (Nos.  87- 
3207.  87-3195.  and  87-4069. 
respectively).  On  August  17. 1988,  the 
Court  ruled  that  "*  *  *  royalty 
payments  are  not  due  on  take-or-pay 
payments  and  are  only  due  on  gas 
actually  produced  and  taken  (i.e..  so- 
called  "make-up"  gas)."  In  reaching  its 
decision,  the  Court  held  that  the 
Department's  position  of  treating  take- 
or-pay  payments,  when  made,  as  part  of 
the  value  on  which  royalty  is  due  did 
not  comport  with  either  the  intent  of  the 
governing  statutes  or  the  language  of  tlie 
relevant  leases  and  regulations,  which 
require  that  royalties  are  due  only  on 
the  value  of  "production"  saved, 
removed,  or  sold  from  the  leased 
property.  The  Court  adopted  as  the  legal 


definition  of  the  word  "production",  as 
used  in  the  context  of  calculating 
royalty  payments,  the  actual  physical 
severance  of  minerals  from  the 
formation.  Accordingly,  the  Court 
concluded  that  "royalty  payments  are 
due  only  on  the  value  of  minerals 
actually  produced,  i.e.,  physically 
severed  from  the  ground.  No  royalty  is 
due  on  take-or-pay  payments  unless  and 
until  gas  (namely,  make-up  gas)  is 
actually  produced  and  taken." 

A.  Take-or-Pay  Requirement  in  Section 
206.151 

The  Fifth  Circuit's  ruling  therefore 
requires  that  MMS  amend  its  regulations 
to  remove  the  requirement  to  pay 
royalties  on  take-or-pay  payments  at  the 
time  the  payment  is  made.  Of  course, 
royalties  still  are  due  when  make-up  gas 
is  taken. 

B.  Advanced  Payments 

The  definition  of  "gross  proceeds"  in 
§  206.151  of  the  recently  adopted  gas 
valuation  rules  also  requires  the 
following: 

Payments  or  credits  for  advanced 
exploration  oi  development  costs  or  prepaid 
reserve  payments  that  are  subject  to 
recoupment  throu^^h  credits  against  the 
purchase  price  or  through  reduced  prices  in 
later  sales  and  which  are  made  before 
production  commences  become  part  of  gross 
procoeds  as  of  the  time  of  first  production. 

The  advanced  payment  program  was 
initiated  in  1970  and  was  designed  to 
facilitate  capital  formation  by  producers 
to  finance  development  and  production 
of  new  gas  supplies  in  order  to  help 
alleviate  the  existing  natural  gas 
shortage.  The  advanced  payment 
program  was  governed  successively  by 
a  series  of  five  "advanced  payment 
orders"  issued  by  the  Federal  Power 
Commission  (FPC)  until  the  program's 
termination  at  the  end  of  1975.  FPC 
Orders  Nos.  410,  410-A,  441,  465,  and 
499  governed  advances  made  pursuant 
to  contracts  entered  into  after  October  1, 
1970,  through  December  31, 1975. 

The  program  was  conditionally 
supported  in  Public  Service 
Commission,  State  of  New  York  v.  FPC, 
151  U.S.  App.  D.C.  307,  467  F.2d  361 
(1972),  as  a  "justifiable  experiment  in 
the  continuing  search  for  solutions  to 
our  nation's  critical  shortage  of  natural 
gas." 

Under  the  requirements  of  the  FPC 
advanced  payment  program,  pipelines 
provided  production  capital  in  the  form 
of  pre-payments  to  producers  (advanced 
payments)  for  future  deliveries  of 
natural  gas.  Producers  were  expected  to 
seek  advanced  payments  because  the 
advances  would  provide  them  with  a 
source  of  interest-free  capital.  It  was 


anticipated  that  pipeline  participation  in 
the  program  would  be  assured  since 
pipeline  rates  could  reflect  a  return  on 
qualifying  advanced  payments. 
Furthermore,  pipeline  participation  was 
encouraged  by  the  prospect  of  securing 
needed  gas  reserves  for  the  future  while 
transferring  to  the  rate  payer  the  added 
cost  of  malcing  advanced  pay^nents  for 
gas. 

The  "cost"  to  the  pipeline  of  an 
advanced  payment  was  the  cost  of 
financing  the  amount  advanced,  a  factor 
principally  determined  by  interest  rates 
in  the  bond  market.  Current  purchasers 
from  the  pipeline  would  shoulder,  in  the 
rates  they  paid,  the  "carrying  charges" 
on  these  interest-free  loans  to  producers. 

In  effectuating  an  advanced  payment, 
the  producer  and  the  pipeline  would 
enter  into  a  contract  specifying  the 
amount  advanced,  the  potential 
production  committed,  and  the  rate  of 
reimbursement  whether  through  delivery 
of  production  or  other  arrangements 
such  as  periodic  payments.  When 
production  was  about  to  commence,  the 
producer  and  the  pipeline  would  enter 
into  a  typical  gas  purchase  contract 
which  was  separate  from  the  advanced 
payment  contract.  In  some  cases  the  gas 
purchase  contract  would  reflect  terms 
governing  the  reimbursement  associated 
with  the  advanced  payment. 

Qualifying  advance  payments  had  to 
be  made  prior  to  deliveries  under  an 
associted  purchase  contract.  Substantial 
lag  times  were  inevitable  between  the 
date  of  the  advance  and  its  full 
repayment  in  gas,  especially  if  the 
advance  were  made  to  fund  exploration 
or  other  pre-production  producer 
expenditures.  Advances  had  to  be  fully 
recovered  within  a  "reasonable  period 
of  time  following  commencement  of 
deliveries,"  and  in  any  case  "within  a  5- 
year  period  *  *  *"  following  initial 
delivery. 

Section  206.151  required  that  royalty 
be  paid  on  the  full  amount  of  the 
advanced  payment  at  the  time  when 
production  first  begins,  when  the 
amounts  advanced  become  repayable  in 
gas,  because  the  payments  become 
consideration  for  gas  at  that  point.  This 
requirement  was  analogous  to  the 
requirement  to  pay  royalty  when  a  take- 
or-pay  payment  was  made,  not  when  the 
make-up  gas  was  produced,  because  the 
take-or-pay  payment  was  part  of  the 
total  consideration  for  all  gas  purchased 
under  the  contract  when  received.  In 
view  of  the  Fifth  Circuit's  ruling  that 
royalty  is  not  owed  until  make-up  gas  is 
actually  produced  and  taken,  it  follows 
that  no  royalty  is  due  on  advanced 
payments  until  the  specific  gas  which 
repays  the  advanced  payment  actually 
is  produced.  Therefore.  MMS  is 


removing  the  requirement  from  the  rules. 
A  similar  advanced  payment  provision 
is  being  removed  from  the  oil  valuation 
rules,  S  206.101. 

C.  Notice  to  Lessees — 1  and  lA 

For  onshore  Federal  and  Indian 
leases,  a  prior  rule  required  royalties  to 
be  paid  on  take-or-pay  payments.  In 
1977,  following  proposals  and  an 
opportunity  to  comment,  the  Department 
adopted  Notice  to  Lessees  and 
Operators  of  Federal  Onshore  Oil  and 
Gas  Leases  (NTL-1.  42  FR  4546,  January 
25, 1977)  and  Notice  to  Lessees  and 
Operators  of  Indian  Oil  and  Gas  Leases 
(NTL-lA,  42  FR  18135,  April  5, 1977). 
Part  III  of  both  NTL-1  and  NTL-lA 
provides: 

Payments  made  by  a  gas  purchaser 
pursuant  to  a  contractual  "take-or-pay" 
clause  are  subject  to  royalty  under  the  terms 
of  the  lease  agreement. 

Therefore,  the  Department  by  rule 
required  royalty  to  be  paid  on  take-or- 
pay  payments  for  onshore  Federal  and 
Indian  oil  and  gas  leases  as  early  as 
1977.  The  Fifth  Circuit's  ruling  thus 
requires  that  these  rules  also  be 
amended  so  as  to  be  consistent  with  the 
imderlying  statutes  and  lease  terms. 

NTL-1  and  NTL-lA  were  terminated 
when  the  new  product  value  rules 
became  effective  on  March  1, 1988. 
Therefore,  the  rule  change  is  being  made 
for  the  1977-1988  period  so  that  the 
legally  proper  standard  can  be  applied 
for  audits,  etc.  which  relate  to  the  time 
period  when  the  rules  were  effective. 

The  Department  is  continuing  to 
review  the  Fifth  Circuit's  decision  to 
determine  whether  any  other  regulations 
or  royalty  valuation  policies  are  affected 
by  the  Court's  ruling. 

II.  Final  Rule  Amendments 

To  be  consistent  with  the  Fifth  Circuit 
Court  of  Appeals'  decision  regarding 
royalties  on  take-or-pay  payments,  MMS 
is  amending  its  gas  valuation  regulations 
by  revising  the  definition  of  "gross 
proceeds"  in  30  CFR  206.151;  the 
definition  is  amended  by  deleting  the 
term  "Take-or-pay  payments"  from  the 
third  sentence,  and  by  deleting  the 
following  sentence  from  the  definitions 
of  "gross  proceeds"  in  both  §§  206.101 
and  206.151: 

Payments  or  credits  for  advanced 
exploration  or  development  costs  or  prepaid 
reserve  payments  that  are  subject  to 
recoupment  through  credits  against  the 
purchase  price  or  through  reduced  prices  in 
later  sales  and  which  are  made  before 
production  commences  become  part  of  the 
gross  proceeds  as  of  the  time  of  first 
production. 
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Today's  changes  to  the  regulations 
regarding  take-or-pay  payments  and 
advanced  payments  are  consistent  with, 
and  are  the  minimum  necessitated  by, 
the  Fifth  Circuit's  recent  decision.  Until 
the  Department  completes  its 
consideration  as  to  whether  or  not 
additional  alterations  to  regulations  or 
royalty  valuation  policies  are  required 
or  suggested  by  the  Court's  ruling,  the 
product  value  regulations  will  be 
premised  on  the  concept  that  royalty 
value  cannot  be  less  than  the  gross 
proceeds  accruing  to  the  lessee.  The 
KIMS,  therefore,  will  carefully  review  all 
situations  to  ensure  that  lessees  do  not 
improperly  attempt  to  use  contractual 
devices  to  avoid  royalties  by 
denominating  as  take-or-pay  or  advance 
payments  other  consideration  which  is 
part  of  the  gross  proceeds  for 
production. 

The  final  oil  and  gas  valuation 
regulations  became  effective  March  1, 
1988.  Therefore,  this  final  rule 
amendment  is  also  effective  March  1. 
1988. 

The  MMS  also  is  amending  S  206.150 
to  reflect  the  amendment  to  NTL-1  and 
NTL-IA  to  remove  the  last  paragraph  of 
section  III  which  requires  the  reporting 
and  payment  of  royalties  on  take-or-pay 
payments.  This  modification  is  effective 
as  of  the  date  of  issuance  of  NTL-1  and 
NTL-lA,  respectively,  and  effective 
until  March  1, 1988,  the  date  of 
termination  of  the  notices. 

III.  Procedural  Matters 

Administrative  Procedure  Act 

The  United  States  Court  of  Appeals 
for  the  Fifth  Circuit  has  determined  that, 
based  on  the  underlying  statutes  and 
leases,  the  Department  cannot  require 
lessees  to  pay  royalties  on  take-or-pay 
payments  imless  and  until  there  is 
make-up  gas  production.  The  rule 
changes  provided  herein  are  necessary 
to  make  the  Department's  rules 
consistent  with  the  court's  decision. 
Accordingly,  there  is  good  cause  to 
determine  that  notice  and  pubUc 
comment  are  unnecessary. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  aeq.].  This  final  rulemaking 
amends  existing  regulations  to  reflect  a 
court  deci&ion  that  royalties  are  not  due 
only  until  minerals  actually  are 
produced. 


Paperwork  Reduction  Act  of  1980 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  ueq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hum£m  environment  and  a 
detailed  statement  pursuant  to  section 
102(2](C]  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(C]) 
is  not  required. 

List  oi  Subjects  in  30  CFR  Part  206 

Coal,  Continental  Shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Minerals  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Date:  October  IZ  1988. 

lames  E.  Caaon, 

Deputy  Assistant  Secretary— Land  and 
Minerals  Management 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  206,  is  amended 
as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  e/  se?:  25  U.S.C 
39fla  et  seq.;  25  U.S.C.  2101  et  seq.:  30  U.S.C. 
181  et  seq;  30  U.S.C.  351  et  seq;  30  U.S.C. 
1001  et  seq;  30  U.S.C.  1701  et  seq;  31  U.S.C. 
9701.;  43  U.S.C.  1301  et  seq;  43  U.S.C.  1331  et 
seq;  and  43  U.S.C.  1801  et  seq. 

2.  The  definition  of  "gross  proceeds" 
in  S  206.101  of  Subpart  C  is  amended  by 
deleting  the  fifth  sentence.  The  revised 
definition  reads  as  follows: 

§206.101    DMnitlons. 

***** 

"Gross  proceeds"  (for  royalty 
payment  purposes)  means  the  total 
monies  and  other  consideration  accruing 
to  an  oil  and  gas  lessee  for  the 
disposition  of  the  oil  produced.  Gross 
proceeds  includes,  but  is  not  limited  to, 
payments  to  the  lessee  for  certain 
services  such  as  dehydration, 
measurement,  and/or  gathering  to  the 
extent  that  the  lessee  is  obligated  to 
perform  them  at  no  cost  to  the  Federal 
Government  or  Indian  lessor.  Cross 
proceeds,  as  applied  to  oil,  also 
includes,  but  is  not  limited  to, 
reimbursements  for  harboring  or 
terminaling  fees.  Tax  reimbursements 
are  part  of  the  gross  proceeds  accruing 
to  a  lessee  even  though  the  Federal  or 
Indian  royalty  interest  may  be  exempt 


from  taxation.  Monies  and  other 
consideration,  including  the  forms  of 
consideration  identified  in  this 
paragraph,  to  which  a  lessee  is 
contractually  or  legally  entitled  but 
which  it  does  not  seek  to  collect  through 
reasonable  efforts  are  also  part  of  gross 
proceeds. 
«        *        •        •        * 

3.  Paragraphs  (e)(1)  and  (e)(2]  of 

S  206.150  of  Subpart  D  are  amended  to 
reflect  the  amendment  of  Notice  to 
Lessees  and  Operators  of  Federal  Oil 
and  Gas  Leases  Number  1  (NTL-1)  and 
Notice  to  Lessees  and  Operators  of 
Indian  Oil  and  Gas  Leases  Number  lA 
(NTL-lA)  to  remove  the  requirement  to 
pay  royalties  on  take-or-pay  payments 
during  the  effective  periods  of  the 
notices.  The  revised  paragraphs  read  as 
follows: 

§  206.150    Purpose  and  scops. 

***** 

(e)(1)  Notice  to  Lessees  and  Operators 
of  Federal  Onshore  Oil  and  Gas  Leases 
Number  1  (NTL-1)  is  amended  as  of 
January  25, 1977,  the  effective  date  of 
NTL-1,  by  deleting  the  last  paragraph  of 
section  lU.  NTL-1  was  terminated 
effective  March  1. 1988. 

(e)(2)  Notice  to  Lessees  and  Operators 
of  Indian  Oil  and  Gas  Leases  Number 
lA  (NTL-lA)  is  amended  as  of  April  5, 
1977,  the  effective  date  of  NTL-lA.  by 
deleting  the  last  paragraph  of  section  III. 
NTL-lA  was  terminated  effective  March 
1,1988. 
***** 

4.  The  definition  of  "gross  proceeds" 
in  §  206.151  of  Subpart  D  is  amended  by 
deleting  the  term  "take-or-pay 
payments"  from  the  third  sentence  and 
by  deleting  the  fifth  sentence.  The 
revised  definition  reads  as  follows: 

§  206.151    Definltiofis. 

***** 

"Gross  proceeds"  (for  royalty 
payment  purposes]  means  the  total 
monies  and  other  consideration  accruing 
to  an  oil  and  gas  lessee  for  the 
disposition  of  unprocessed  gas,  residue 
gas,  or  gas  plant  products  produced. 
Gross  proceeds  includes,  but  is  not 
limited  to,  payments  to  the  lessee  for 
certain  services  such  as  compression, 
dehydration,  measurement,  and/or  field 
gathering  to  the  extent  that  the  lessee  is 
obligated  to  perform  them  at  no  cost  to 
the  Federal  Government  or  Indian 
lessor,  and  payments  for  gas  processing 
rights.  Gross  proceeds,  as  applied  to  gas, 
also  includes  but  is  not  limited  to 
reimbursements  for  severance  taxes  and 
other  reimbursements.  Tax 
reimbursements  are  part  of  the  gross 
proceeds  accruing  to  a  lessee  even 


tboo^  the  Federal  or  Indian  royalty 
interest  may  be  exempt  from  taxation. 
Monies  and  other  consideration, 
inclnding  the  forms  of  consideration 
identified  in  this  paragraph,  to  which  a 
lessee  is  contractually  or  legally  entitled 
but  whidi  it  does  not  seek  to  collect 
through  reasonable  efforts  are  also  part 
of  gross  proceeds. 
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32  CFR  Pert  95 

[DoD  DIreetlve  100S.13) 

Gifts  Frofn  Foreion  Go  vei  ni  i  lei  its 

AaENCY:  Department  of  Defense. 
ACnoN:  Final  rule. 

euMMAHV.  This  Part  is  issued  to  reflect 
revised  General  Services  Administration 
(GSA)  regulations  concerning  the 
acceptance  of  gifts  from  foreign 
governments  and  their  limits  of 
monetary  value.  In  addition,  this  Part 
now  confonns  to  current  organizaticmal 
arrangements  within  the  Office  of  the 
Secretary  of  Defense. 
EFFCCnvi  DATE  October  13, 1968. 
FON  FURTHER  MF0RMAT10N  CONTACT: 
Mr.  R.  Kennedy,  Office  of  the  Director 
for  Administration  and  Management, 
Washington.  DC  20301-1155.  telephone 
(202)  607-1142. 
8UPPL£MENTARV  INFORMATION: 

List  of  SubjecU  in  S2  CFR  Psrt  B5 

Foreign  relations,  DoD  and  Military 
Employees. 

Acowdingly,  Title  32,  Chapter  L  is 
amended  to  add  Part  95  as  follows: 

PART  95-GIFTS  FROM  FOREIGN 
GOVERNMENTS 

95.1  Purpose. 

95.2  Applicability. 

05.3  Definitions. 

95.4  Policy. 

95.5  Responsibilities. 

9SA    Procedures.  \^ 

95.7    information  Reqnirements. 

Appendix  A  to  Part  95 — Procedures  for  the 
Receipt  and  Disposition  of  Gifts 

AuttMrity:  10  U.S.C  113. 
§  05.1    nirposs. 

This  Part 

(a)  Updates  policy  governing  the 
acceptance  and  retention  of  gifts  from 
foreign  governments. 


(b)  Impleinents  DoD  Directive  1005.13 
and  5  U.S.C.  2105, 3100.  and  7342  that 
allow  Federal  employees  to  sccept 
certain  gifts  frtim  foreign  governments. 

(c)  Assigns  responsibiUties  and 
prescribes  procedures. 

$95.2    Appncabiiity. 
lliis  Part  applies  to: 

(a)  The  Office  of  the  Secretary  of 
Defense  (OSD):  the  Military 
Departments;  the  Joint  Chiefs  of  Staff 
{JCSy,  the  loint  Staff;  the  Unified  and 
Specified  Commands;  and  the  Defense 
Agencies  (hereafter  referred  to 
collectively  as  "DoD  Components").  The 
term  "Military  Services,"  as  used  herein, 
refers  to  the  Army,  Navy,  Air  Force,  and 
Marine  Corps. 

(b)  All  DoD  military  and  civilain 
personnel,  their  spouses  (imless  legally 
separated),  and  their  dependents  as 
defined  in  26  U.S.C.  152  (hereafter  called 
"employees"). 


(95.3 

Employee.  An  employee  of  a  DoD 
Component,  as  defined  in  5  U.S.C.  2105; 
an  expert  or  consultant  under  contract 
with  a  DoD  Component,  including  any 
individual  perfonning  services  tor  a  DoD 
Component  onder  5  U.S.C.  3109  and 
members  of  the  Military  Services 
(including  retired  members  and 
Reservists)  regardless  of  duty  status;  the 
spouses  of  all  such  individu^  (unless 
legally  separated)  and  their  depmdents 
as  defined  in  26  US.C  152. 

Employing  Component  The  DoD 
Component  in  which  the  recipient  is 
appointed,  employed,  or  enlisted,  if  a 
recipient  is  a  spouse  ot  dependent  of  a 
serving  individual,  then  the  following 
Component  is  that  in  whic|i  the  serving 
individual  is  appointed,  employed,  or 
enlisted. 

(a)  The  Military  Departments  are 
considered  the  employing  Components 
for  all  military  and  civilian  personnel 
assigned  to  them.  The  Military 
Department  also  act  as  the  emplo3ring 
Component  for  all  personnel,  military 
and  civilian,  either  directly  employed  or 
assigned  to  the  headquarters  of  Unified 
Commands. 

(b)  The  OSD  is  considered  the 
employing  Component  for  its  military 
and  civilian  personnel,  the  Joint  Staff, 
the  Defense  Advanced  kesearch 
Projects  Agency  (DARPA),  the  Defense 
Security  Assistance  Agency  (DSAA), 
Strategic  Defense  Initiative 
Organization  (SDIO),  the  DoD  Field 
Activities,  and  other  DoD  activities  not 
specifically  designated  an  employing 
Component 

(c)  The  Defense  Agencies  (except 
DARPA.  DSAA,  and  SDIO)  are 
considered  the  employing  Components 


\ 


for  their  civilian  employees  and  for 
military  members  assi^ied  to  duty  with! 
them. 

Foreign  Government  Indodes  any 
unit  of  a  foreign  govenunental  authority, 
indnding  any  foreiga  natkmaL  state, 
local,  azid  municipal  government;  any 
international  or  multinational 
organization  whose  membership  is 
composed  of  any  unit  of  foreign 
government;  and  any  agent  or 
representatives  of  any  such  unit  or 
organization  while  acting  as  sudi. 

Gift.  Any  tangible  or  intangible 
present  by  or  received  from  a  foreign 
government 

Minimal  Value.  A  retail  valoe  in  the 
United  States  at  the  time  of  acceptance 
not  in  excess  of  #180  or  sudi  amount 
specified  by  the  AdministratOT  of 
General  Services  under  5  U.S.C.  7342. 

Responsible  Accountable  Official 
The  (^fidal  designated  by  ttie  employing 
Component  to  approve  t^  annua]  rq>ort 
of  foreign  gifts. 

Travel  Expenses.  Costs  of 
transportation,  food,  and  lodging 
incurred  during  die  travel  period. 

{ 95.4    Policy. 

No  DoD  employee  may  accept 
request  or  otherwise  encourage  the 
offer  of  a  gift  from  a  foreign  government 
Whenever  possible,  employees  shall 
refuse  accepance  of  gifts  of  any  type  or 
nature. 


SO&s 

(a)  The  Director  of  Administration 
and  Maaagemeat  Office  trfthe 
Secretary  of  Defense  (DA&M.  OSD). 
shalL 

(1)  Develop  policy  and  provide 
guidance  to  DoD  employees  regarding 
the  acceptance  and  retention  of  gifts 
offered  by  foreign  governments. 

(2)  Implement  this  Part  for  all  OSD 
personnel  as  defined  in  paragraph  (b)  of 
definitian  Employing  Component  1 95.3. 

(b)  The  Heads  of  DoD  Components 
shall  designate  an  official  who  shall  be 
responsbUe  for  monitoring  compliance 
wi&  this  Part  and  who  shalh 

(1)  Establish  procedures  to  ensure  that 
employees  are  familiar  with  the 
requirements  and  restrictions  governing 
acceptance  of  gifts  from  foreign 
governments  under  5  U.S.C  7342. 

(2)  Review  cases  in  which  there  exists 
evidmce  of  failure  of  any  employee  to 
comply  with  requirements,  and  establish 
disciplinary  procedinvs. 

(3)  Report  to  die  Attorney  Gmeral 
through  the  General  Counsel  of  the 
Department  of  Defense  (GC  DoD).  when 
it  is  determined  administratively  that  an 
employee  who  is  the  donee  of  a  gift  or 
is  the  recipient  of  travel  or  travel 
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expenses,  has  failed  to  comply  with  the 
procedures  established  by  5  U.S.C.  2105, 
3109  and  7342  through  actions  or 
circumstances  within  the  donee's 
control. 

(4)  Obtain  appraisals  of  the  value  of 
gifts,  as  required  by  5  U.S.C.  7342  and 
GSA  Regulation. 

S  95.6    Procedures. 

(a)  Gifts  of  Minimal  Value.  Table 
favors,  mementos,  remembrances,  or 
other  tokens  bestowed  at  official 
functions,  and  other  gifts  of  minimal 
value  received  as  souvenirs  or  marks  of 
courtesy  from  a  foreign  government  may 
be  accepled  and  retained  by  the 
recipient.  The  burden  of  proof  is  upon 
the  recipient  to  establish  that  the  gift  is 
of  minimal  value  as  Minimal  Value 
defmed  in  S  95.3. 

(b)  Gifts  of  More  Than  Minimal 
Value.  (1)  When  a  gift  of  more  than 
minimal  value  is  tendered,  the  donor 
shall  be  advised  that  statutory 
provisions  and  DoD  policy  prohibit 
employees  from  accepting  such  gifts, 
unless  the  gift  is  in  the  nature  of  an 
educational  scholarship  or  medical 
treatment.  If  it  appears  that  refusal  of  a 
gift,  other  than  medical  or  educational, 
may  offend  or  embarrass  the  donor  or 
could  affect  adversely  the  foreign 
relations  of  the  United  States,  it  may  be 
accepted.  (See  paragraph  I.e.,  Appendix 
of  this  Part.)  The  gift  then  becomes  the 
property  of  the  United  States  and  shall 
be  deposited  with  the  employing  DoD 
Component,  in  accordance  with  41  CFR 
Part  101-49  and  Appendix  of  this  Part, 
w^ithin  60  days  for  return  to  the  donor, 
for  use  within  the  Component,  or  for 
disposition  by  the  GSA. 

(2)  When  more  than  one  tangible  gift 
is  included  in  a  single  presentation  &om 
the  same  donor  to  an  employee,  or 
jointly  to  an  employee  and  spouse,  the 
aggregate  value  of  the  gifts  received  at 
that  time  must  not  exceed  the  minimal 
value. 

(c)  An  employing  Component  may,  in 
its  implementing  documents: 

(1)  Provide  that  all  gifts  shall  be 
appraised,  and  that  the  appraisal  shall 
be  conclusive  as  to  the  value  of  the  gift. 

(2)  Define  minimal  value  to  be  less 
than  the  figure  set  in  definition  Minimal 
Value  of  §  95.3. 

(3)  Require  that  acceptance  and 
retention  of  any  gift,  regardless  of  value, 
be  subject  to  approval  of  the  DoD 
Component  concerned. 

(d)  An  employing  Component  is  not 
required  to  report  travel  or  travel 
expenses  of  more  than  minimal  value 
that  were  authorized  by  that  Component 
under  conditions  stipulated  in  item  5., 
Appendix  to  this  Part 


(e)  Any  gifts  not  approved  for 
acceptance  by  the  employing  DoD 
Component  shall  become  the  property  of 
the  United  States  and  shall  be  reported 
as  a  gift  to  be  disposed  of  in  accordance 
with  the  procedures  outlined  in 
enclosure  2. 

(f)  The  Attorney  General  may  bring  a 
civil  action  in  any  U.S.  district  court 
against  any  employee  who  knowingly 
violates  5  U.S.C.  7342.  The  court  in 
which  such  action  is  brought  may  assess 
a  penalty  against  that  employee  in  an 
amount  not  to  exceed  the  retail  value  of 
the  gift  improperly  solicited  or  received, 
plus  $5,000,  in  accordance  with  5  U.S.C. 
7342. 

(g)  Receipt  and  Disposition  of  Gifts. 
Procedures  are  provided  in  Appendix  of 
this  Part. 

§  9S.7    Information  requirements. 

Interagency  reporting  requirements  on 
gifts  from  foreign  governments  are 
licensed  under  IRCN  021B-DOS-AN. 

Appendix  A  to  Part  95 — Procedures  for 
the  Receipt  and  Disposition  of  Gifts 

1.  Use  or  Disposal  of  Gifts  that  Become  the 
Property  of  the  United  States 

a.  Any  gift  that  becomes  the  property  of  the 
United  States  under  5  U.S.C.  7342  may  be 
retained  for  official  use  by  the  employing 
Component  that  is  responsible  for  the 
security  of  gifts  in  its  custody.  DoD 
Component  regulations  shall: 

(1)  Avoid  to  the  maximum  extent  possible 
arbitrary  action  in  approving  or  retaining 
gifts  for  official  use. 

(2)  Ensure  that  all  employees  are  provided 
the  opportunity  to  receive  the  indirect  benefit 
of  gifts  retained  for  official  use.  Gifts  may  not 
be  used  for  the  benefit  of  any  individual. 
Gifts  retained  for  ofTicial  use  shall  be 
reported  to  the  GSA  under  41  CFR  101-49, 
subpart  2,  within  30  calendar  days  after 
termination  of  the  ofHcial  use. 

b.  Gifts  that  the  employing  Component 
does  not  wish  to  retain  or  that  are  not 
approved  for  retention  should  be  reported  to 
the  GSA  within  30  calendar  days  after 
depositing  the  gift  with  the  employing 
Component.  In  this  case,  the  following 
actions  apply: 

(1)  Complete  Standard  Form  (SF)  120, 
"Report  of  Excess  Personal  Property,"  and 
forward  to  GSA,  Property  Management 
Division.  Washington,  DC  20406.  A  sample 
form  and  instructions  are  attached  to  this 
enclosure. 

(2]  The  employing  Component  is 
responsible  for  the  custody  and  security  of 
gifts  and  shall  hold  them  until  instructions 
are  received  from  GSA  regarding  their 
disposition. 

(3)  The  employing  Component  shall  be 
responsible  for  and  bear  the  cost  of  care  and 
handling  of  gifts  in  its  custody  and  for 
delivery  of  the  gifts  to  the  physical  custody  of 
GSA  after  the  screening  period. 

(4)  Gifts  for  which  there  are  no  Federal 
requirements  as  determined  by  GSA  may  be 


offered  for  sale  to  recipients  before  donation 
when  so  requested  by  recipients. 

[5]  When  a  recipient  indicates  an  interest 
in  purchasing  a  gift,  the  gift  is  to  be  reported 
to  GSA  on  SF  120,  Report  of  Excess  Personal 
Property  (attachment  1),  for  utilization 
screening  before  sale  to  the  recipient.  GSA 
shall  notify  the  employing  agency  if  the  gift 
will  be  offered  for  negotiated  sflle  to  the 
recipient.  The  employing  agency  shall  obtain 
a  conunercial  appraisal  and  forward  a  copy 
of  it.  attached  to  a  copy  of  the  original  SF  120, 
to  GSA.  GSA  shall  notify  the  employing 
agency  when  action  is  completed.  The  sales 
price,  to  be  paid  to  GSA,  shall  be  the 
appraised  value  of  the  gift  plus  the  cost  of  the 
appraisal. 

c.  If  returning  the  gift  to  the  original  donor 
will  adversely  affect  U.S.  foreign  relations, 
the  disposing  Component  shall  consult  with 
appropriate  officials  in  the  Department  of 
State  (DoS)  before  taking  any  action. 

d.  GSA  normally  shall  not  take  custody  of 
gifts  for  which  recipients  have  expressed  an 
interest  in  purchasing.  Such  gifts  shall  remain 
in  the  physical  custody  and  be  the 
responsibility  of  the  employing  agency  until 
recipients  either  purchase  or  decline  to 
purchase  them.  GSA  shall  accept  physical 
custody  of  gifts  that  recipients  decline  to 
purchase  and  that  are  not  retained  for  ofricial 
use  or  returned  to  the  donors. 

e.  Disposal  of  Firearms.  Firearms  received 
as  foreign  gifts  may  be  offered  for  transfer  to 
Federal  Agencies  including  law  enforcement 
activities.  Firearms  not  required  for  Federal 
use  may  be  sold  to  interested  recipients  at 
the  discretion  of  GSA.  A  certiHcation  that  the 
recipient  shall  comply  with  all  State  and  local 
laws  regarding  purchase  and  possession  of 
firearms  must  be  received  by  GSA  prior  to 
release  of  such  Rrearms  to  the  purchaser. 
Those  Hrearms  not  transferred  to  a  Federal 
activity  or  sold  to  recipients  shall  be 
destroyed  in  accordance  with  41  CFR  Part 
101-45. 

2.  Recording  uf  Gifts  of  More  Than 
Minimal  Value.  Each  employing  Component 
shall  maintain  records  of  gifts  of  more  than 
minimal  value  received  by  their  employees 
from  foreign  governments.  A  compilation 
shall  be  made  each  year  and  transmitted  to 
the  Secretary  of  State  no  later  than  January 
31.  This  compilation  shall  include  the 
following  information: 

a.  Name  and  title  of  recipient. 

b.  Brief  description  of  the  gift,  date  of 
acceptance,  estimated  value,  and  current 
disposition  or  location. 

c.  Identity  of  foreign  donor  and 
government. 

d.  Circumstance:,  justifying  acceptance. 

3.  Donations  or  Transfer  of  Gifts,  a.  A  gift 
may  be  recommended  for  donation  or 
transfer  by  the  recipient  to  an  eligible  public 
agency  or  nonprofit  tax-exempt  institution  for 
public  display,  reference,  or  use. 

(1]  The  employee  recipient  may  indicate  a 
recommendation  for  donation  with  a 
statement  on  the  SF  120  citing  the  specific 
donee.  Justification  for  the  request  must  be 
supported  by  a  letter  from  the  recipient 
outlining  any  special  significance  of  the  gift 
to  the  proposed  donee.  The  mailing  address 


and  telephone  number  of  both  the  recipient 
and  donee  shall  be  incloded  in  the  letter. 

(2)  The  employee  recipient  may  indicate  a 
recommendation  for  transfer  of  a  gift  to  an 
eligible  public  agency  for  pubUc  display  or 
other  authorized  agency  use.  This  request 
shall  be  indicated  on  the  SF  120  citing  the 
specific  donee,  and  shall  include  a  brief 
justification  of  the  display  or  official  use  of 
the  gift. 


4.  Sale  or  Destruction  of  Tangible  Gifts 
Valued  at  Sl80  or  Less.  Employing 
Components  are  authorized  to  sell  or  destroy 
tangible  gifts  valued  at  $180  or  less  not 
retained  by  the  recipient. 

6.  Travel  Expenses.  Employing 
Components  shall  include  in  their 
implementing  documents  criteria  to  be 
applied  in  determining  the  propriety  of 
accepting  travel  expenses  of  more  than 
minimal  value,  such  as: 


a.  The  travel  shall  begin  and  end  outside 
the  United  States,  except  when  travel  across 
the  continental  United  States  (CONltS)  is  the 
shortest  least  costly,  or  only  available  route 
to  destination. 

b.  The  travel  shall  be  in  the  best  interests 
of  the  Component  and  the  U.S.  Government 
considering  all  the  circumstances. 

c  The  travel  does  not  contravene  any  other 
Component  regulatiorL 

MLLMOCOOC  M14M>1-M 
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PMCl  ». 


(T*NOMo  raiM  at  Mv. 

AMil.  I«- 

ecN  u*«.  aoMiN 
rrMii  Ki  cf  ■»  loi-uitk 


REPORT  OF 

EXCESS  PERSONAL 

PROPERTY 


1 1,  ttrtmi  DC 
I 


2.  MTt  MAILE0 


4.  TY« 
Of  HEPORT 


(CDtck  on*  only  of 
"1,"  "»,"  "e."  or  "d") 


a.  ORIGINAL 

b.  CORRECTED 


S.  TO  (N*me  «nd  Addfeii  of  Agtnc»  to  wtiicft  ttpait  it  mjac)  THRO 

General  Services  Administration 
Property  Management  Division 
U.-,Qhingrnn.  DC 2Q4Q6 


e.  rMTIAL  W/0 
d.  TOTAL  W/0 


(Alto  entc«  "•"  »nd/Of  'T' 
It  (ppropritt) 


3.  TOTAL  COST 
$ 


t.  OVERSEAS 

r.  CONTRACTORS  INV 


6.  APPROP.  OR  FUND  TO  BE  REIMBURSED  (if  (ny) 


7.  FR0«4  (Nam*  and  AdOrtil  of  Rtportuif  Aftncy) 

Office  of  the  Director  of  Administration  and 
P^nfSg^nl'^Wa.shington.  DC  2030,1-1950_  . 695-4506 

9   FOR  FURihtR  INFORMATION  CONIAOT  n,tl«.  Ai3-e..  i-^i  Teltp^ore  Ni  , 

Special  Assistant,  Office  of  the  Director  of 

Administration  and  Management  Aqs-4S06 

Waaiiingtaiiu  PC  20301-1950  6^^  ^^"^^ 

11.  SEND  PURCHASE  ORDERS  OR  DISPOSAL  INSTRUC':3N:  TO  (T't'<   *2:r"'..  a  .'  Teiepnor*  No 

See   9.    above 


B.  REPORT  APPROVED  BY  (Nam*  »ni  Tlllo) 

(Sign  Here) 

DA&M  


i:  a:ln:/ APPROVAL (ir appicaoit) 
(Sign   Here) 


12   CSA  CONTRO.  NO. 


13   FSC  CSOu" 

NO 


]  14.  LOCATION  OF  PROPEPTr  (If  locate-    i  :.  it  iiaioonfj  g.<e  ii'.e 

I  Room  3D972-Department  of  Defense 
)  The  Pentagon 


YES 


P:  "1   ^£33    .  16   AGENCr  CONTROL  NO. 


HO 


17.  SURPLUS  RELEASE 
DATE 


18   EXCESS  PROPERTY  LIST 


ITEM 
NO. 

(I) 


0001, 


0002, 


DESCRIPTION 
(b) 


J  I  1    NUMBER 

-I  CONO.  I    UNIT      OP  ^J^,Ts 


ACQUISITION  COST 


(c) 


0003. 


FOREIGN  GIFTS-AND/OR  DECORATION 

Gift  to  Secretary  of  Defense 
John  Jones: 

Floral  embroidered  wall  hanging,  appx 
40"  X  13-1/2",  brocade  trimming. 
Presented  by  the  Ambassador  of  Italy, 
July  1,  1988  (commercial  value  $250). 
Appraisal  attached  (if  applicable). 
Recipient  Requests  Option  to  Donate. 
(Justification  letter  attached) 

Gift  to  Thomas  Brown,  Director, 
Defense  Agency 

Oval  silver  dish  with  floral  design 

on  rim,  from  Minister  of  Defense, 

Lion.   Presented  July  1.  1988 

(commercial  value  $250).   Appraisal 

attached. 

RECIPIENT  REQUESTS  OPTION  TO 

PURCHASE. 

Unit  Decoration  (Not  approved  for 
acceptance) 

Presented  to  the  5401st  Military 
i  Training  Unit  for  outstanding 
meritorious  service,  presented 
July  15,  1988  by  Ambassador  Wung  Lee 
in  Plekie,  Korea.   Bronze  Medal, 
Silver  Ribbon,  with  citation  and 
plaque  (est.  value  $175).   Unit 
requests  option  to  retain  or  transfer 
to  HQ,  Mil  Tng  Gp  for  display 
p\irposes. 


W) 


(•) 


PER  UNIT 
(t) 


TOTAL 
<B) 


FAIR 
VALUE 

% 
(tl) 


APinu  195'  EOiTlON 
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Attachment  2  to  Appendix 

Instructions  for  Completion  of  Standard 
Form  120  "Report  of  Excess  Personal 
Property" 

Block  1 — Enter  the  DoD  Activity  address 
code  (six  digits)  identifying  the  reporting 
activity,  and  the  Julian  data  (four  digits)  on 
which  the  report  is  prepared.  If  the  report  is  a 
correction  or  withdrawal  of  a  prior  report 
enter  the  original  report  number  in  block  1 
and  mark  the  appropriate  type  of  report  in 
block  4. 

Block  2-17 — Self-explanatory. 

Block  18(a) — Enter  a  unique  four-digit 
number  for  each  item.  Any  combination  of 
alpha  and/or  numeric  characters  may  be 
used  except  the  alpha  characters  I  and  O. 

18(b] — Include  the  name  and  position  of  the 
employee  recipient,  to  include  address  and 
telephone  number  if  purchase  or  donation  is 
desired.  Also  include  a  full  description  of  the 
gift  and  the  identity  of  the  foreign 
government  and  the  name  and  position  of  the 
individual  who  presented  the  gift  (include 
date).  Provide  the  estimate  retail  value  of  the 
gift  in  the  United  States  at  the  time  of 
acceptance  or  the  appraised  value,  if  knowTi. 
If  the  employee  recipient  is  interested  in 
purchasing  the  gift,  so  indicate.  A  commercial 
appraisal  plus  cost  of  appraisal  shall  be 
annotated  and  a  copy  of  the  appraisal 
attached.  If  the  recipient  is  interested  in 
having  the  gift  donated  to  an  eligible  public 
agency  or  nonprofit  tax-exempt  institution, 
that  should  be  indicated  here. 

18(e) — The  quantity  for  each  line  item 
should  always  be  one.  For  example:  three 
pairs  of  cuff  links  will  be  reported  as  three 
separate  line  items,  0001  thru  0003,  each 
reflecting  a  quantity  of  one  pair. 

L.M.  Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  2, 1988. 

[FR  Doc.  88-25698  Filed  11-7-88;  8:45  am] 
BILUNO  CODE  3«10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  262 
(FRL-3472-6] 

Hazardous  Waste  Management 
System;  Standards  for  Generators  of 
Hazardous  Waste 

AQENCY:  U.S.  Environmental  Protection 

Agency. 

action:  Final  rule;  notice  of  renewal  of 

the  Uniform  Hazardous  Waste  Manifest 

form. 

summary:  Today's  action  renews  the 
Uniform  Hazardous  Waste  Manifest 
(UHWM)  form  without  change  and 
extends  the  expiration  date  to 
September  30, 1991.  Today's  notice  also 
mandates  the  inclusion  of  a  burden 
disclosure  statement,  prepared  under 


provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  with  each 
Uniform  Hazardous  Waste  Manifest 
form.  The  Agency  is  taking  this  action 
because  the  current  manifest  form 
expires  on  December  31. 1988.  EPA  and 
the  Office  of  Management  and  Budget 
extended  the  period  of  use  for  the 
current  manifest  form  from  September 
30, 1988  until  December  31, 1988  (53  FTl 
37563,  September  27. 1988).  Today's 
notice  also  includes  a  technical 
correction  for  a  citation  to  an  OMB 
control  number  in  §  262.20(a). 
EFFECTIVE  DATE:  November  8, 1988. 
ADDRESSES:  Copies  of  the  renewed  form 
may  be  requested  from  the  RCRA/ 
Superfund  Hotline  toll-free  at  (800)  424- 
9346,  or  in  Washington,  DC  call  382- 
3000. 

FOR  FURTHER  INFORMATION  CONTACT 
For  general  information,  contact  the 
RCRA/Superfund  Hotline  toll-free  at 
(800)  424-9346,  or  in  Washington,  DC 
call  382-3000.  For  information  on 
specific  aspects  of  today's  notice, 
contact  Emily  Roth,  (202)  382-4777, 
Office  of  Solid  Waste  (OS-332).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  20, 1984,  in  a  joint 
rulemaking  effort,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  the  Department  of  Transportation 
(DOT)  promulgated  the  Uniform 
Hazardous  Waste  Manifest  and  required 
its  use  for  all  regulated  shipments  of 
hazardous  waste.  EPA's  Resource 
Conservation  and  Recovery  Act  (RCRA) 
regulations  require  generators  who 
transport,  or  offer  for  transportation, 
hazardous  waste  for  off-site  treatment, 
storage  or  disposal  to  prepare  a 
manifest  which  must  accompany  the 
waste. 

II.  Technical  Amendments  to  the 
Uniform  Hazardous  Waste  Manifest 
Form 

The  Agency  is  making  the  following 
technical  amendments  effective  with 
today's  notice.  The  Agency  has  good 
cause  for  finding  that  public  comment 
on  these  amendments  is  unnecessary 
pursuant  to  5  U.S.C.  553(b)(B),  because 
the  amendments  will  not  change  any 
substantive  requirements  of  the  current 
regulations. 

A.  Extension  of  Manifest  Form 
Expiration  Date 

The  Agency  is  renewing  the  Uniform 
Hazardous  Waste  Manifest  (EPA  Forms 
8700-22  and  8700-22A)  without 
substantive  change  and  with  a  new 


expiration  date  of  September  30, 1991.  If 
the  Agency  determines  there  is  a  need  to 
revise  the  manifest  form,  at  a  later  date, 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  will  be  published 
in  the  Federal  Register  inviting  comment 
from  the  public  and  the  regulated 
community. 

B.  Paperwork  Reduction  Act 
Regulations  Require  Inclusion  of  a 
Burden  Disclosure  Statement 

The  U.S.  Office  of  Management  and 
Budget  (OMB)  added  {  1320.21,  "Agency 
Display  of  Estimated  Burden,"  to  5  CFR 
Part  1320  on  May  10, 1988.  This  section 
requires  Agencies  to  indicate  on  each 
instrument  for  the  collection  of 
information,  i.e.,  form,  the  estimated 
average  burden  hours  per  response, 
together  with  a  request  that  the  public 
direct  any  comments  concerning  the 
accuracy  of  this  burden  estimate  or 
suggestions  for  reducing  the  burden 
itself  to  the  Agency  and  to  OMB's  Office 
of  Information  and  Regulatory  Affairs 
(OIRA).  This  is  intended  to  facilitate 
Agency  management  of  its  collections  of  • 
information,  to  reduce  paperwork 
burdens  on  the  public,  and  to  encourage 
more  meaningful  public  participation  in 
the  paperwork  reduction  process.  This 
rule  will  not  imposa  any  new 
information  collection  requirements. 

OMB  is  not  concerned  that  biased  or 
skewed  responses  will  be  received  from, 
the  public  (e.g.,  only  those  taking  longer 
than  average  would  respond).  The  goal 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  is  to  minimize  the 
paperwork  burden  on  the  public; 
therefore,  OMB  needs  the  input  of  those 
respondents  who  are  most  burdened  by 
a  collectioh  of  information. 

In  order  to  comply  with  this  new  OMB 
regulation,  EPA  is  requiring  that  a 
burden  disclosure  statement  be  included 
with  the  renewed  Uniform  Hazardous 
Waste  Manifest  form.  The  burden 
disclosure  statement  may  be  included 
on  the  manifest  form,  attached  to  the 
manifest  form,  or  included  in  the 
instructions  to  the  manifest  form.  EPA 
has  estimated  the  burden  associated 
with  filling  out  the  manifest  to  be  37 
minutes  for  generators,  15  minutes  for 
transporters,  and  10  minutes  for 
treatment,  storage,  and  disposal 
facilities.  The  burden  disclosure 
statement  required  with  each  Uniform 
Hazardous  Waste  Manifest  form  is  as 
follows: 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average:  37 
minutes  for  generators,  15  minutes  for 
transporters,  and  10  minutes  for  treatment, 
storage  and  disposal  facilities.  This  includes 
time  for  reviewing  instructions,  gathering 
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data,  and  completing  and  reviewing  the  form. 
Send  comments  regarding  the  burden 
estimate,  including  suggestions  for  reducing 
this  burden,  to:  Chief,  Information  Policy 
Branch,  PM-223,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington,  DC 
20503. 

C.  Technical  Amendment  of  OMB 
Control  Number 

The  Agency  is  making  a  technical 
correction  to  the  generator  regulations  in 
§  262.20(a).  That  paragraph  contains  an 
inaccurate  reference  to  the  OMB  control 
number  for  the  UHWM;  today's 
regulations  correct  it.  This  correction 
w\\\  not  change  any  requirements  of  the 
regulations,  it  will  simply  make  them 
more  accurate  and  thus  more  useful. 

III.  Regidatory  Impacts 

The  regulation  promulgated  today  is 
merely  a  renewal  of  the  Uniform 
Hazardous  Waste  Manifest  and  so  has 
no  impact  on  the  regulated  community. 

A.  Executive  Order  12291— Regulatory 
Impacts 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  to  perform  a  Regulatory 
Impact  Analysis.  Since  today's  notice 
does  not  impose  any  substantive 
regulatory  requirement  on  the  regulated 
community,  this  notice  is  not  a  major 
rule  subject  to  the  Regulatory  Impact 


Analysis  requirements  of  Executive 
Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  EPA  must  prepare  a 
regulatory  flexibility  analysis  for  all 
final  rules  unless  the  Administrator 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  I 
hereby  certify,  pursuant  to  5  U.S.C. 
601(b),  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because  it 
merely  involves  the  inclusion  of  a 
burden  disclosure  statement  with  the 
Uniform  Hazardous  Waste  Manifest  and 
extends  the  form's  expiration  date. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements;  however,  this 
rule  does  incorporate  a  new  regulation 
under  the  Paperwork  Reduction  Act,  5 
CFR  1320.21,  requiring  the  inclusion  of  a 
statement  with  all  Federal  forms,  which 
estimates  the  paperwork  burden 
sustained  by  the  regulated  community. 

List  of  Subjects  in  40  CFR  Fart  262 

Hazardous  materials  transportation. 
Hazardous  waste.  Imports,  Labeling, 


Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  1, 1988. 

Jonathan  Z.  Cannon, 

Acting  Assistant  Administrator  for  Solid 
Was  teand  Emergency  Response. 

For  the  reasons  set  forth  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  Part  262 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002,  3002,  3003,  3004, 
3005.  and  3017  of  the  Solid  Waste  Disposal 
Act  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1988,  as 
amended,  (42  U.S.C.  6906,  6912,  6922,  6923, 
6924,  6925,  and  6937). 

2.  Section  262.20  is  amended  by 
revising  the  OMB  control  number  in 
paragraph  (a)  to  read  as  follows: 


Ptaase  print  or  ivoe         (form  designed  tor  use  on  olite  \l2pnch)  typewriter ) 


form  Approved  OMB  No  20500039  Exoires  »-30-S> 


§  262.20 

(a)** 
0039*   * 


General  requtreoMtits. 

*  OMB  control  number  2050- 


3.  The  Uniform  Hazardous  Waste 
Manifest  Form  in  the  Appendix  to  Part 
262  is  revised  and  text  is  added 
following  the  first  manifest  form  to  read 
as  follows: 


BILLING  CODE  SS6&-SO-M 


^': 


UNIFORM  HAZARDOUS 
WASTE  MANIFEST 


3      Generator's  Name  and  Mailing  Address 


r 


Generator  s  US  EPA  ID  No 


Manifest 
Documam  No 


Generator's  Pt>one  ( 


) 


Transporter   1    Company  Name 


US  EPA  ID  Number 


7      Transporter   2   Company   Name 


I      I      I      I      I 


Awk2\ 


9      Designated  Facility  Name  and  Site  Address 


8  US  EPA  10  Number 

I  J      I      I      I      I      I      I      I      I      I 


TT 


us  EPA  lb  Number 


'III 


1 1    US  DOT  Description  (Including  Proper  Shipping  Nairte.  Hazard  Class,  and  ID  Number) 


1     Additional  Descriptions  for  Materials  Listed  Above 


2  Pagel 
of 


Tmormatioi^niheshaoedareas 
IS  not  required  by  Federal 
law 


A  State  Moftifatt  Tocwnant  Numbar 
B  State  Ga'>er«tor's  10 


C  State  Trsneporter's  10 


O  Transporter's  Phone 


E  State  T[,8n*ponar's  10 


F  Transporter's  Pfxxia 


G  State  racility's  K) 


H  Faolrf^'s  Phone" 


12  Coniainers 
No  Type 


15    Special   Handling   instructions   and   Additional   Informaiion 


13 

Total 
Quantity 


J-L 


I    I    1    I 


XJ 


14 

Unit 

Wt/Voi 


Waste  No 


K  Haridling  Codes  for  Wastes  Loted  Above 


16    GENERATOR'S  CERTIFICATION:  I  hereby  declare  that  the  contents  of  this  consignment  are  fully  and  accurately  described  atmve  by 
proper  shippir>g  name  and  are  classified,  packed,  marked,  and  labeled,  and  are  in  all  respects  m  proper  condition  for  transport  by  highway 
according  to  applicabte  international  and  national  government  regulations 

If  I  am  a  large  quantity  generator,  I  certify  that  I  have  a  program  in  place  to  reduce  the  volume  and  toxicity  of  waste  generated  to  the  degree  I  have  determined  to  be 
economically  practicable  artd  that  I  have  selected  the  practicable  method  of  treatment,  storage,  or  disposal  currently  available  to  me  which  minimiies  the  present  and 
future  threat  to  human  health  and  the  environment.  OR.  if  I  am  a  small  quantity  generator.  I  have  made  a  good  faith  effort  to  minimize  my  waste  generation  and  select 
the  best  waste  management  method  that  is  available  to  me  ar>d  that  I  can  afford 


Printed/Typed  Name 


Signature 


Month     Oar 
'I'll 


k 


1 7  Transporter   1    Acknowledgement   of   Receipt  of   Materials 


Printed/Typed  Name 


Signature 


Month     Day       Year 

Mil 


s 


1 8  Transporter   2  Acknowledgement  of   Receipt  of   Materials 


Printed/typed  Name 


Signature 


Month     Day       Year 


1 9  Discrepancy  Indication  Space 


20  Facility  Owner  or  Operator    Certification  of  receipt  of  hazardous  materials  covered  by  this  manifest  except  as  noted  in  Item   19 


Printed/Typed   Name 


Signature 


Month     Day       Year 

'I'll' 


EPA  Form  8700-22  (Rev.  9-U)     Previous  editions  are  obsolete 
MLLMM  CODE  MaO-<0-C 
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The  following  statement  must  be 
included  with  each  Uniform  Hazardous 
Waste  Manifest,  either  on  the  form,  in 
the  instructions  to  the  form,  or 
accompanying  the  form: 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average:  37 


minutes  for  generators,  15  minutes  for 
transporters,  and  10  minutes  for  treatment, 
storage  and  disposal  facilities.  This  includes 
time  for  reviewing  instructions,  gathering 
data,  and  completing  and  reviewing  the  form. 
Send  comments  regarding  the  burden 
estimate,  including  suggestions  for  reducing 
this  burden,  to:  Chief.  Information  Policy 


Branch,  PM-223,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20480;  and  to  the  Office  of 
Information  and  Regulatory  Affairs,  OfPice  of 
Management  and  Budget,  Washington.  DC 

20503. 

•  •  *  •  * 

BILLINQ  CODE  6560-SO-M 


Please  print  or  ivpe         (Form  designed  for  use  on  elne  (12  puchl  ivoewnt 

El   1 

form  Approved  OMB  No 

20bO  CX)39  E«piret    ».»-*> 

G 
E 

N 

C 
R 
A 
T 
0 

n 
1 

1 

i 

UNIFORM  HAZARDOUS 
WASTE  MANIFEST 
(Continuation  Sheet) 

21    Generator  s  US  EPA  ID  No                      Manifest 

Oocument  No 

22   Page 

Information    in   tlie   shaded 
areas  <s  not  required  by  Federal 
law 

23  Generaiof  s  Name 

L  State  Manifest  Document  Number 

M  State  Generator  s  ID 

24  Transporter             Company  Name                                          25  US  EPA  ID  Number 

1 

N  State  Transporter's  ID 

0  Transponers  Phone 

26  Transporter            Company  Name                                       27  US  EPA  ID  Number 

1 

P  &«•«  Transporter  *  ID 

Q  Transponers  PSooe 

28  US  DOT  Description  (Including  Proper  Shippmg  Narrte.  Haiaicl  Class,  and  ID  Number) 

29  Conta 
No. 

iners 

30 
Total 

31 

Unrt 

/Vl   Vol 

WaoaMo 

a 

b 

c 

« 

d 

e 

t 

g 

h 

' 

S  AtUttibnal  D«script4on«  (or  Maferiats  Usiod  Above 

T  Handling  Codes  for  Wastes  Usied  Abov» 

32  Special  Han<lting  Instructions  and  AdtWional  Inlormation 

■    t 

T 
R 
A 
t 
S 
P 

o 

R 
T 
E 
R 

33  Transporter    AcknowlerJgement  of  Receipt  a)  Materials 

Date 

Printed/Typed  Name                                                                          Signature 

1                 1 

34  Transporter  _        Acknowledgement  ol  Receipt  of  M<iienals 

Dale 

Printed/Typed  Name 

Signature 

Month        a»t           *f*' 

1    1 

f 
A 

c 

V 

36  Discrepancy  Indiciiiion  Space 

I 

EPA  Form  8700-22A    (Rev.  9-M)    Previous  edition  is  obsuU'lt: 

|FR  Doc.  25774  Filed  11-7-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-564;  RM-5846] 

Radio  Broadcasting  Services;  Augusta, 
AR 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  249C2  for  Channel  249A  at 
Augusta.  Arkansas,  and  modifies  the 
Class  A  license  of  Prescott-McGuire 
Broadcasting,  Inc.  for  Station  KABK- 
FM.  as  requested,  to  specify  operation 
on  the  higher  class  channel,  thereby 
providing  that  community  with  its  first 
wide  coverage  area  FM  service. 
Reference  coordinates  for  Channel 
249C2  at  Augusta  are  35-11-00  and  91- 
20-00.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  December  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-564. 
adopted  September  29, 1988,  and 
released  October  28, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Arkansas,  is  amended  by 
revising  the  entry  for  Augusta  by 
deleting  Channel  249A  and  adding 
Channel  249C2. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[PR  Doc.  88-25749  Filed  11-7-88:  8:45  am) 

MLUNQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-127;  RM-5824] 

Radio  Broadcasting  Services; 
LetMHon,  TN 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
255A  to  Lebanon,  Tennessee,  as  that 
community's  second  FM  service,  at  the 
request  of  William  O.  Barry.  Channel 
255A  requires  a  site  restriction  of  9.6 
kilometers  (6.0  miles)  north  of  the  city  at 
coordinates  36-17-28  and  86-16-14. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  12, 1988;  the 
window  period  for  filing  applications 
will  open  on  December  13, 1988,  and 
close  on  January  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-127, 
adopted  October  6, 1988,  and  released 
October  28, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under 
Termessee.  by  adding  Channel  255A  at 
Lebanon. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc.  88-25750  Filed  11-7-88:  8:45  am] 

HLLINQ  CODE  <712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-22;  RM-8114] 

Radio  Broadcasting  Services; 
Lobelville,  TN 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  233C2  for  Channel  232A  at 
Lobelville,  Tennessee,  and  modifies  the 
license  of  Station  WIST(FM)  to  specify 
operation  on  the  higher  adjacent 
channel,  as  requested  by  Coleman 
Broadcasting  Company,  Inc.  This  action 
will  provide  Lobelville  with  a  first  wide 
coverage  area  FM  service.  The  station's 
current  transmitter  site  can  be  used  for 
the  channel  change,  at  coordinates  35- 
46-21  and  87-52-05  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  December  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-22, 
adopted  October  6, 1988,  and  released 
October  28, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor.s. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under 
Tennessee  by  deleting  Channel  232A 
and  adding  Channel  233C2  at  Lobelville. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-25751  Filed  11-7-88:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  8t-187;  RW-421S] 

Radio  Broadcasting  Servtees; 
Centervflle,  UT 

AGENCY:  Federal  Communications 
Commission. 

ACTiol£  Final  Rule. 

summary:  This  document  substitutes 
Channel  289C1  for  Channel  289C2  at 
Centerville.  Utah,  and  modifies  the 
license  of  Station  KCGL(FM)  to  specify 
operation  on  the  higher  class  co- 
channel,  as  requested  by  Radio  Property 
Ventures.  The  substitution  could  provide 
the  community  with  expanded  service  of 
its  first  wide  coverage  area  FM  station. 
The  station's  ciurent  transmitter  site  can 
be  used  at  coordinates  40-4ft-29  and 
111-53-21.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  December  12. 1988. 

FOR  FURTHER  INFORMATION  CONTACR 

PaU-icia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-187. 
adopted  October  6. 1988,  and  released 
October  28. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amwided] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Utah,  by 
deleting  Channel  289C2  and  adding 
Channel  289C1  at  Centerville. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-25752  Filed  11-7^88: 8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  87-820;  RW-«09e] 

Radio  Broadcasting  Services;  Deer 
Parte.  WA 

AGENCY:  Federal  Communications 
Commission. 

ACnoN:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  296C2  for  Channel  296A  at  Deer 
Park,  Washington,  and  modifies  the 
license  of  Station  KAZZ(FM)  to  specify 
operation  on  the  higher  class  co- 
channel,  at  the  request  of  Barbara  L 
Kazmark.  The  charmel  provides  Deer 
Park  with  its  first  wride  coverage  area 
FM  service.  The  substitution  requires  a 
site  restriction  of  25.8  kilometers  (16.0 
miles)  northeast  of  the  community,  at 
coordinates  48-08-35  and  117-15-59. 
Canadian  concurrence  has  been 
obtained  to  operate  the  station  as  a 
specially  negotiated  short-spaced 
allotment.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  December  12. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-620, 
adopted  October  6, 1988,  and  released 
October  28. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under 
Washington,  by  deleting  Channel  296A 
and  adding  Channel  296C2  at  Deer  Parte. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-25753  Filed  11-7-48: 8:45  am] 
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NATIONAL  AERONAtmCS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1S28  and  1852 

Interim  Cttanges  to  tt*e  NASA  FAR    ' 
Supplement 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  On  September  29, 198a  the 
United  States  Government  and  eleven 
other  governments  signed  an  agreement 
"On  Cooperation  in  the  Detailed  Design, 
Development,  Operation,  and  Utilization 
of  the  Permanently  Manned  Civil  Space 
Station."  Article  16  of  this  international 
agreement  provided  for  a  "Cross- Waiver 
of  Liability."  This  rule  provides  a  cross- 
waiver  of  liability  clause  for  use  in 
certain  contracts  related  to  the  Space 
Station. 

DATES:  Effective  Septemtier  29. 1988. 
Comments  are  due  not  later  than 
December  8, 1988. 

ADDRESS:  Comments  should  be 
addressed  to:  W.A.  Greene.  Chief, 
Regulation  Development  Branch, 
Procurement  Policy  Division  (Code  HP). 
Office  of  Procurement,  NASA, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.A.  Greene,  Telephone:  (202)  453-8923. 
SUPPLEMENTARY  HIFORMATKM: 

Background 

On  September  29. 1988.  the  United 
States  Government  and  eleven  other 
governments  signed  an  agreement  "On 
Cooperation  in  the  Detailed  Design. 
Development,  Operation,  and  Utilization 
of  the  Permanently  Manned  Civil  Space 
Station."  Article  16  of  this  international 
agreement  provided  for  a  "Cross-Waiver 
of  Liability."  In  effect  this  international 
agreement  and  other  related  agreements 
obligated  each  of  the  governments  to 
adhere  to  the  cross-waiver  of  liability 
and  to  extend  the  cross-waiver  of 
liability  to  its  contractors  and 
subcontractors,  among  other  persons 
and  entities,  by  contract  or  otherwise. 

Since  the  obligation  of  the  United 
States  Government  under  the 
international  agreements  is  elective 
now,  it  is  an  iu:gent  and  compelling 
matter  to  place  the  cross-waiver  of 
liability  clause  in  appropriate  NASA 
contracts  and  subcontracts.  Therefore, 
this  rule  is  issued  as  an  interim  rule  to 
require  its  immediate  use. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
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dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  The  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  because  we  do  not  believe  that  a 
substantial  number  of  small  entities, 
who  are  NASA  contractors  or 
subcontractors,  will  have  valuable 
property  exposed  to  damage,  or  actually 
damaged,  during  Space  Station  related 
work.  Moreover,  these  small  entities 
would  obtain  the  protection  of  the  cross- 
waiver  for  damage  they  cause  during  the 
conduct  of  such  work,  but  the 
probability  of  such  damage  occurring  is 
small  and  the  economic  impact  of  this 
protection  would  appear  to  be  not 
significant  to  a  substantial  number  of 
small  entities.  Therefore,  an  initial 
regulatory  flexibility  analysis  has  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  This  rule  does  not 
impose  any  reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  48  CFR  Parts  1828  and 
1852 

Government  procurement. 
S.  ].  Evans. 

Assistant  A  dministrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  1828  and  1852  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 
PART  1828— BONOS  ANO  INSURANCE 

2.  Part  1828  is  amended  by  adding 
section  1828.001  to  read  as  follows: 

1828.001    Definitions. 

"Protected  Space  Operations"  means 
all  launch  vehicle  activities,  Space 
Station  activities,  and  payload  activities 
on  Earth,  in  outer  space,  or  in  transit 
between  Earth  and  outer  space  related 
to  Space  Station.  It  includes,  but  is  not 
hmited  to^ 

(a)  Research,  design,  development 
test,  manufacture,  assembly,  integration, 
operation,  or  use  of  launch  or  transfer 
vehicles  (for  example,  the  Orbital 
Maneuvering  Vehicle),  the  Space 
Station,  or  a  payload,  as  well  as  related 
support  equipment  and  facilities  and 
services:  and 

(b)  All  activities  related  to  ground 
support,  test,  training,  simulation,  or 
guidance  and  control  equipment  and 
related  facilities  or  services. 


"Protected  Space  Operations"  also 
includes  all  activities  related  to 
evolution  of  the  Space  Station  as 
provided  for  in  the  Space  Station 
Intergovernmental  Agreement  signed  on 
September  29, 1988.  "Protected  Space 
Operations"  excludes  activities  on  Earth 
which  are  conducted  on  return  from  the 
Space  Station  to  develop  further  a 
payload's  product  or  process  for  use 
other  than  for  Space  Station  related 
activities. 

3.  Subpart  1828.3  is  amended  by 
adding  section  1828.373  to  read  as 
follows; 

1828.373    Clause  for  cross-waiver  of 
liability  for  Space  Station  activities. 

[a]  The  contracting  officer  shall  insert 
the  clause  at  1852.228-76,  Cross-Waiver 
of  Liability  for  Space  Station  Activities, 
in  all  NASA  prime  contracts,  new-work 
modifications  or  extensions  to  existing 
contracts,  and  solicitations  of  $100,000 
or  more  when  the  work  is  to  be 
performed  in  support  of  Protected  Space 
Operations  (see  section  1828.001).  The 
contracting  officer  shall  modify  all  other 
such  existing  contracts  of  $100,000  or 
more  as  soon  as  practicable  to  include 
the  clause. 

(b)  The  contracting  officer  may  insert 
the  clause  at  1852.228-76  in  contracts, 
new-work  modifications  or  extensions 
to  existing  contracts  and  solicitations 
under  $100,000  when  the  work  is 
performed  in  support  of  Protected  Space 
Operations.  The  use  of  the  clause  would 
be  appropriate  in  contracts  under 
$100,000,  particularly  when  it  is  likely 
that  such  a  contractor  or  subcontractor 
will  have  its  valuable  property  exposed 
to  risk  of  damage  caused  by  other  Space 
Station  participants  involved  in 
Protected  Space  Operations. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Part  1852  is  amended  by  adding 
section  1852.228-76  to  read  as  follows: 

1852.228-76    Cross-waiver  of  liability  for 
Space  Station  activities. 

As  prescribed  in  1828.373,  insert  the 
following  clause: 

Cross-Waiver  of  Liability  for  Space  Station 
Activities  (Septemlier  1988) 

(a)  The  objective  of  this  clause  is  to 
establish  a  cross-waiver  of  liability  in  the 
interest  of  encouraging  participation  in  the 
exploration,  exploitation,  and  use  of  outer 
space  through  the  Space  Station.  This  cross- 
waiver  of  liability  should  be  broadly 
construed  to  achieve  this  objective. 

(b)  For  purposes  of  this  clause: 

(1)  The  term  "the  Contractor"  means  the 
person  or  entity  who  is  a  party  to  this 


contract,  other  than  the  United  States 
Government  and  NASA. 

(2)  The  term  "damage"  means: 

(i)  bodily  injury  to,  or  other  impairment  of 
health  of.  or  death  of,  any  person: 

(ii)  damage  to,  loss  of,  or  loss  of  use  of.  any 
property; 

(iii)  loss  of  revenue  or  profits:  or 

(iv)  other  direct,  indirect  or  consequential 
damage. 

(3)  The  term  "launch  vehicle"  means  an 
object  (or  any  part  thereof)  intended  for 
launch,  launched  from  Earth,  or  returning  to 
Earth  which  carries  payloads  or  persons,  or 
both. 

(4)  The  term  "Partner  State"  means  the 
Governments  of  Belgium,  Canada,  Denmark, 
France,  Italy,  Germany,  ]apan.  Netherlands, 
Norway,  Spain,  and  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland.  It 
includes  a  Cooperating  Agency  of  a  Partner 
State  and  the  National  Space  Development 
Agency  of  Japan.  (The  currently  designated 
Cooperating  Agencies  are  the  Ministry  of 
State  for  Science  and  Technology  of  Canada, 
the  European  Space  Agency  and  the  Science 
and  Technology  Agency  of  japan.) 

(5)  The  term  "payload"  means  all  property 
to  be  flown  or  used  on  or  in  a  launch  vehicle 
or  the  Space  Station. 

(6)  The  term  "Protected  Space  Operations" 
means  all  launch  vehicle  activities.  Space 
Station  activities,  and  payload  activities  on 
Earth,  in  outer  space,  or  in  transit  between 
Earth  and  outer  space  related  to  Space 
Station.  It  includes,  but  is  not  limited  to: 

(i)  research,  design;  development,  test, 
manufacture,  assembly,  integration, 
operation,  or  use  of  launch  or  transfer 
vehicles  (for  example,  the  Orbital 
Maneuvering  Vehicle),  the  Space  Station,  or  a 
payload,  as  well  as  related  support 
equipment  and  facilities  and  services. 

(ii)  all  activities  related  to  ground  support, 
test,  training,  simulation,  or  guidance  and 
control  equipment  and  related  facilities  or 
services. 

"Protected  Space  Operations"  also 
includes  all  activities  related  to  evolution  of 
the  Space  Station  as  provided  for  in  the 
Space  Station  Intergovernmental  Agreement 
signed  on  September  29, 1988.  "Protected 
Space  Operations"  excludes  activities  on 
Earth  which  are  conducted  on  return  from  the 
Space  Station  to  develop  further  a  payload's 
product  or  process  for  use  other  than  for 
Space  Station  related  activities. 

(7)  The  term  "related  entity"  means: 
(i)  a  contractor  or  subcontractor  of  a 

Partner  State,  of  the  United  States 
Government  or  of  the  Contractor,  at  any  tier 

(ii)  a  user  or  customer  of  a  Partner  State  or 
of  the  United  States  Government,  at  any  tier; 
or 

(iii)  a  contractor  or  subcontractor  of  a  user 
or  customer  of  a  Partner  State  or  of  the 
United  States  Government,  at  any  tier. 

The  term  "centractors"  and 
"subcontractors"  include  suppliers  of  any 
kind.  ^ 

(c)  The  United  States  Government  shall 
require  (1)  each  Partner  State;  (2)  each 
related  entity  of  a  Partner  State;  and  (3) 
except  as  provided  for  in  paragraph  (h)(1) 
below,  each  related  entity  of  the  United 


States  Government;  to  agree,  by  contract  or 
otherwise,  to  waive  all  claims,  based  on 
damage  arising  out  of  Protected  Space 
Operations,  against  (1)  the  Contractor  (2)  the 
Contractor's  contractors  or  subcontractors  at 
any  tier  and  (3)  the  employees  of  the 
Contractor  or  the  employees  of  the 
Contractor's  contractors  or  subcontractors  at 
any  tier. 

(d)  In  consideration  for  the  cross-waiver 
set  forth  in  paragraph  (c)  above,  the 
Contractor  agrees  to  a  cross-waiver  of 
liability  pursuant  to  which  it  waives  all 
claims,  based  on  damage  arising  out  of 
Protected  Space  Operations,  against  (1)  each 
Partner  State;  (2)  each  related  entity  of  a 
Partner  State;  (3)  except  as  provided  for  in 
paragraph  (h)(1)  below,  each  related  entity  of 
the  United  States  Government;  and  (4)  except 
as  provided  for  in  paragraph  (h)(1)  below,  the 
employees  of  any  of  the  enUties  identified  in 
paragraph  (d)(1)  through  (3)  above. 

(e)  In  addition,  the  Contractor  agrees  to 
extend  the  cross-waiver  of  liability  as  set 
forth  in  paragraph  (d)  above  to  its  own 
related  enluies  by  requiring  them,  by  contract 
or  otherwise,  to  agree  to  waive  all  claims, 
based  on  damage  arising  out  of  Protected 
Space  Operations,  against  the  entiUes  or 
persons  identified  in  paragraphs  (d)(1) 
through  (d)(4),  above,  except  as  provided  for 
in  paragraph  (h)(1)  below. 

(f)  This  cross-waiver  in  paragraphs  (c),  (d), 
and  (e)  above  shall  apply  only  if  the  person, 
entity,  or  property  causing  the  damage  is 
involved  in  ftotected  Space  Operations  and 
the  person,  entity,  or  property  damaged  is 
damaged  by  virtue  of  its  involvement  in 
Protected  Space  Operations.  The  cross- 
waiver  in  paragraphs  (c),  (d),  and  (e)  above 
applies  to  any  claims  for  damage,  whatever 
the  legal  basis  for  such  claims,  including  but 
not  limited  to  deHct  and  tort  (including 
negligence  of  every  degree  and  kind)  and 
contract. 

(g)  For  avoidance  of  doubt,  this  cross- 
waiver  of  liability  includes  a  cross-waiver  of 
liability  arising  from  the  Convention  on 
International  Liability  for  Damage  Caused  by 
Space  Objects  where  the  person,  entity,  or 
property  causing  the  damage  is  involved  in 
Protected  Space  Operations  and  the  person, 
entity,  or  property  damaged  is  damaged  by 
virtue  of  its  involvement  in  Protected  Space 
Operations. 

(h)  Notwithstanding  the  other  provisions  of 
this  clause,  this  cross-waiver  of  liability  shall 
not  be  applicable  to: 

(1)  claims  between  (i)  the  United  States 
Government  and  the  Contractor  or  between 
the  United  States  Government  and  the 
Contractor's  contractors  or  subcontractors  at 
any  tier  (ii)  between  the  Contractor  and  its 
related  entities;  or  (iii)  between  the 
Contractor's  related  entities: 

(2)  claims  made  by  a  natural  person,  his/ 
her  estate,  survivors,  or  subrogees  for  injury 
or  death  of  such  natural  person; 

(3)  claims  for  damage  caused  by  willful! 
misconduct;  and 

(4)  intellectual  property  claims. 

(i)  Nothing  in  this  clause  shall  be  construed 
to  create  the  basis  for  a  claim  or  suit  where 
none  would  otherwise  exist. 

(j)  This  clause,  including  this  paragraph  (j). 
shall  be  included  in  all  subcontracts 


hereunder  where  the  work  is  to  be  performed 
in  support  of  Protected  Space X>peration8. 

(End  of  clause) 

[FR  Doc.  88-25670  Filed  11-7-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
[Docket  No.  81126-8226] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  the  South 
Atlantic 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Emergency  interim  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  i&sues  this  emergency  rule  to 
amend  the  regulations  for  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic  (FMP). 
This  rule  increases  the  commercial 
allocation  for  the  Atlantic  migratory 
group  of  king  mackerel  for  the  current 
fishing  year  from  2.60  to  2.866  million 
pounds.  The  intended  effect  of  this  rule 
is  to  permit  commercial  harvesters 
access  to  the  amount  of  Atlantic 
migratory  group  king  mackerel  allocated 
to  them  by  the  regulations. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  November  3. 1988  through  February 
1. 1989. 

ADDRESS:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from,  and  comments  may  be  mailed  to 
Mark  F.  Godcharles.  Southeast  Region. 
NMFS.  9450  Roger  Boulevard.  St. 
Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The  king 
and  Spanish  mackerel  fisheries  are 
managed  under  the  FMP,  prepared  and 
amended  by  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils),  and  its 
implementing  regulations  at  50  CFR  Part 
642,  under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Under  the  FMP 
and  implementing  regulations,  the 
Councils  and  NOAA  established  a 
commercial  allocation  for  the  Atlantic 
migratory  group  of  king  mackerel  of  2.60 
million  pounds  for  the  current  fishing 
year,  April  1, 1988,  through  March  31, 
1989  (53  FR  25611,  July  8. 1988). 
For  this  1988/89  fishing  year, 
commercial  and  recreational  fisheries 


for  the  Atlantic  group  of  king  mackerel 
are  experiencing  closures  and  zero  bag 
hmits  for  the  first  time.  Prior  to  this,  the 
separate  commercial  and  recreational 
allocations  established  for  the  Atlantic 
group  of  king  mackerel  under 
Amendment  1  to  the  FMP  (August  1985) 
had  never  been  reached,  except  for  the 
recreational  fishery  during  the  1985/86 
fishing  year.  At  that  time,  zero  bag  limits 
were  not  implemented,  however, 
because  the  allocation  was  reached  too 
late  in  the  fishing  year  to  effect  a  timely 
closure. 

This  year's  28  percent  reduction  in 
total  allowable  catch  (TAC)  for  the 
Atlantic  group  of  king  mackerel  lowered 
commercial  and  recreational  allocations 
for  the  1988/89  fishing  year  to  catch 
levels  experienced  during  the  preceding 
fishing  year.  As  a  result,  the  recreational 
allocation  was  reached  and  zero  bag 
limits  were  implemented  on  October  17, 
1988  (53  FR  40231,  October  14, 1988),  and 
a  November  1988  closure  for  the 
commercial  fishery  is  expected.  The 
Councils  reduced  allocations  as 
recommended  in  the  1988  stock 
assessment  because  (1)  of  an  apparent 
decrease  in  spawning  stock  biomass,  (2) 
fishing  mortality  appeared  to  be  at  or 
slightly  above  full  exploitation  rates, 
and  (3)  catch-per-unit-effort  data 
suggested  a  decline  in  spawning  stock 
abundance.  Although  these  actions 
prohibiting  harvest  were  anticipated  by 
the  Councils,  their  occurrance  so  early 
in  the  second  half  of  the  fishing  year 
was  not. 

An  analysis  of  current  and  historic 
landing  trends  indicates  that 
commercial  fishermen  in  the  northern 
part  of  the  management  area  will  be 
negatively  impacted  by  the  anticipated 
early  closure  of  the  Atlantic  group 
commercial  fishery  in  early  to  mid- 
November.  Approximately  60  percent  of 
the  commercial  king  mackerel  catch  off 
North  Carolina,  South  Carolina,  and 
Georgia  is  taken  in  the  fall  (September- 
December),  during  the  second  half  of  the 
fishing  year.  North  Carolina  commercial 
fishermen  over  the  past  3  fishing  years 
have  produced  about  94  percent  of  these 
fish  (1985/86:  572,578  pounds:  1986/87: 
757,877  pounds;  1987/88.  98.'.  619 
pounds). 

NMFS'  most  recent  monitoring  report 
indicates  91  percent  (2,362,800  pounds) 
of  the  2,600,000  pounds  commercial 
allocation  has  been  reported  as  landed 
through  October  21, 1988. 
Approximately  406.000  pounds  (17 
percent)  were  taken  in  the  northern  part 
of  the  management  area;  the  remainder 
(1.8  million  pounds  or  75  percent)  was 
taken  primarily  off  the  Floiida  southeast 
coast.  Most  of  the  remaining  allocation 
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of  237,200  pounds  probably  will  be  taken 
in  the  area  off  North  Carolina  because 
the  commerciarnshing  season  for 
Atlantic  group  king  mackerel  off 
southeast  Florida  is  essentially  over  by 
September,  and  the  boundary  separating 
the  Atlantic  group  moves  to  the  Volusia/ 
Flagler  County  Une  in  northeast  Florida 
beginning  November  1. 

Recent  NMFS  estimates  of  the  1988 
catch  indicate  that  265,788  pounds  (10.2 
percent  of  the  commercial  allocation)  of 
recreationally  caught  Atlantic  group 
king  mackerel  are  reported  in  NMFS 
commercial  landings  as  a  consequence 
of  having  been  sold.  An  estimated  70,295 
pounds  were  captured  during 
recreational  tournaments  and  sold. 
According  to  NMFS  statisticians,  the 
remaining  195,493  pounds  has  been 
double  counted,  i.e.,  this  amount  has 
been  included  in  both  the  recreational 
and  commercial  landing's  totals.  If  this 
inequity  is  not  resolved  this  season  by 
emergency  action,  commercial  fisheries 
in  the  northern  part  of  the  management 
area  will  not  exceed  378,000  pounds  for 
the  1988/89  fishing  year  at  the  time  of 
closure.  This  would  constitute  a  54 
percent  reduction  in  catch  in 
comparison  to  the  average  landings  for 
the  past  three  fishing  seasons  (827,416 
pounds)  and  a  64  percent  reduction  from 
last  season's  catch  (1,049,396  pounds). 

The  Secretary  has  elected  to 
temporarily  rectify  this  situation  through 
emergency  action  to  offset  negative 
impacts  upon  commercial  fisheries  in 
the  northern  part  of  the  management 
area  sustained  this  fishing  year. 
Testimony  and  correspondence  received 
from  mackerel  fishermen  indicate  that 
most  of  their  income  during  the  last 
quarter  of  the  year  is  derived  from  the 
commercial  king  mackerel  fishery. 
Depriving  the  commercial  fishermen  not 
only  of  54-64  percent  of  their  historic 
catch,  but  also  much  of  their  quarterly 
income,  may  have  severe  and  long- 
lasting  economic  and  social 
consequences. 

By  this  emergency  interim  rule,  the 
Secretary  is  adding  266,000  pounds  to 
the  commercial  allocation  for  Atlantic 
group  king  mackerel.  The  Councils  will 
be  requested  to  address  this  and  other 
problems  through  an  FMP  amendment. 
The  counting  of  recreationally  caught 
Gulf  group  king  mackerel  against  the 
commercial  allocation  was  addressed 
by  the  Coimcils  in  Amendment  1  to  the 
FMP,  and  the  commercial  share  of  TAG 
was  adjusted  accordingly  by  2  percent 
to  account  for  king  mackerel 
recreationally  caught  in  the  Gulf  of 
Mexico  and  sold. 

Because  of  the  counting  of  Atlantic 
group  king  mackerel  against  both  the 
recreational  and  commercial  allocations. 


this  action  will  result  in  only  a  minor 
(70,295  pounds)  increase  in  the  TAG  of 
such  king  mackerel.  This  amount 
represents  no  significant  increased  risk 
to  the  resource  because  TAG  is  still  well 
within  the  range  of  the  acceptable 
biological  catch  for  Atlantic  group  king 
mackerel  approved  by  the  Councils.  The 
minimal  increased  risk  is  outweighed  by 
the  social  and  economic  benefits  of  this 
action. 

In  accordance  with  section 
305(e)(3)(B)  of  the  Magnuson  Act,  this 
emergency  rule  will  remain  in  effect  for 
not  mere  than  90  days  after  the  date  of 
publication.  Upon  agreement  of  the 
Secretary  and  the  Coimcils,  this 
emergency  rule  may  be  promulgated  for 
one  additional  period  of  not  more  than 
90  days.  This  emergency  rule  will 
restore  to  the  commercial  allocation  for 
Atlantic  group  king  mackerel  and 
amount  of  fish  intended  to  be  available 
for  commercial  harvesters  and  thereby 
preclude  a  premature  closing  of  the 
commercial  fishery  for  Atlantic  group 
king  mackerel. 

Classification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

The  Secretary  has  determined  that 
because  the  commercial  allocation  in 
the  Atlantic  king  mackerel  fishery  is  in 
jeopardy  of  premature  closure,  and 
because  of  the  severe  economic  impact 
a  premature  closure  of  the  commercial 
king  mackerel  would  have  on  the 
commercial  king  mackerel  fishery  off 
North  Carolina,  South  Carolina  and 
Georgia,  it  is  impracticable  and  contrary 
to  the  public  interest  to  provide  notice 
and  opportunity  for  comment  under  the 
provision  of  section  553(b)(B)  of  the 
Administrative  Procedure  Act. 

The  Assistant  Administrator  also 
finds  that  because  this  is  a  substantive 
rule  which  relieves  a  restriction,  the  30- 
day  delayed  effectiveness  provisions  of 
the  Administrative  Procedure  Act  do  not 
apply. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of  E.O. 
12291  as  provided  in  section  8(a)(1)  of 
that  order. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
which  federalism  implications  sufficient 


to  warrant  a  federalism  assessment 
under  E.O.  12612. 

NOAA  prepared  an  environmental 
assessment  (EA)  for  this  action  and 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  from  the  address  above. 

NOAA  concluded  that,  to  the 
maximum  extent  possible,  the  FMP,  as 
amended,  is  consistent  with  the  coastal 
zone  management  programs  of  those 
adjoining  States  that  have  coastal  zone 
management  programs.  Because  this 
rule  (Joes  not  directly  affect  the  coastal 
zone  in  a  manner  not  already  fully 
evaluated  in  the  FMP,  as  amended,  and 
earlier  consistency  determinations,  a 
new  consistency  determination  is  not 
required. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing. 

Dated:  November  3, 198a 
James  E.  Douglas,  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marina  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  642  is  amended  as  follows: 

PART  642-COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  THE  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  Pdrt  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  et  seq. 

§  642.21    [Amended] 

2.  In  §  642.21,  effective  from 
November  3, 1988  through  February  1, 
1989,  in  paragraph  (a)(2),  the  number 
"2.60"  is  removed  and  the  number 
"2.866"  is  added  in  its  place. 

[ra  Doc.  88-25768  Filed  11-3-88;  1:46  pm] 
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50  CFR  Part  644 
[Docket  No.  81025-8225] 
Atlantic  Billfishes 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  NOAA  issues  this  final  rule 
to  implement  a  technical  amendment  to 
the  regulations  for  the  Atlantic  billfish 
fishery.  This  rule  provides  a  period  of  60 
days  for  a  person  to  purchase  or  sell  a 
billfish  that  was  possessed  by  a  seafood 
dealer  or  processor  prior  to  October  28, 
1988,  the  effective  date  of  the  billfish 


regulations.  The  intended  effect  is  to 
relieve  a  restriction  and  conform  to  the 
intent  of  the  Fishery  Management  Plan 
for  Atlantic  Billfishes  (FMP). 
EFFECTIVE  DATE:  October  28, 1988, 
through  December  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  C.  Dalton,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 

Atlantic  billfish  fishery  is  managed 
under  the  FMP  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Regulations  to 
implement  the  FMP  were  published 
September  28. 1988  (53  FR  37765).  The 
effective  date  of  the  regulations  is 
October  28, 1988,  except  for  sections 
dealing  with  the  documentation  of 
billfish  possessed  by  seafood  dealers 
and  processors  (§§  644.7(g)  and 
644.24(b)),  which  are  not  effective  until 
December  27. 1988  (or  a  later  date, 
depending  on  when  the  Office  of 
Management  and  Budget  approves  the 
collection-of-information  requirement  of 
those  sections).  The  effectiveness  of 
these  sections  was  delayed  to  enable  a 
seafood  dealer  or  processor  to  dispose 
of  frozen  or  processed  billfish  possessed 
prior  to  October  28. 1988  and  not 
accompanied  by  documentation 
required  by  the  regulations  that  it  was 
harvested  from  an  area  other  than  its 
management  unit  as  defined  in  the 
regulations.  However,  because  of  an 
administrative  oversight,  the  regulations 
do  not  exempt  the  sale  of  such  billfish 
from  the  prohibition  on  sale  of  all 
billfish  taken  from  their  management 
units  (the  prohibition  of  sale  is  effective 
October  28, 1988).  This  rule  corrects  the 


regulations  published  on  September  28 
and  specifically  authorizes  the  sale, 
prior  to  December  27. 1988.  of  billfish 
possessed  before  October  28, 1988  by  a 
seafood  dealer  or  processor,  as  was 
intended  in  the  FMP. 

Other  Matters 

This  final  rule,  technical  amendment, 
is  issued  under  50  CFR  Part  644  and 
complies  with  E.O.  12291. 

Because  this  rule  is  a  technical 
correction  and  clarification  of  existing 
regulations  and  because  this  is  a 
substantive  rule  of  limited  duration  that 
relieves  a  restriction,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  it  is  unnecessary  under  5 
U.S.C.  553(b)(B)  to  provide  for  prior 
public  comment  and  that  imder  5  U.S.C. 
553(d)(1)  the  effective  date  need  not  be 
delayed  for  30  days. 

Because  this  rule  is  being  issued 
without  prior  comment,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared. 

This  rule  is  minor  and  technical  in 
nature  and  therefore  is  not  a  major  rule 
under  E.O.  12291.  There  is  no  change  in 
the  regulatory  impacts  previously 
reviewed  and  analyzed. 

This  rule  does  not  contain  poHcies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 


environmental  assessment  by  NOAA 
Directive  02-10. 

List  of  SubjecU  in  50  CFR  Part  644 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  1. 1988. 
William  Matuszeski, 
Executive  Director,  National  Marine 
Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  644  is  amended  as  follows: 

PART  644— ATLANTIC  BILLFISHES 

1.  The  authority  citation  for  Part  644 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§644.7    [Amended] 

2.  In  §  644.7(e),  to  be  effective  from 
October  28. 1988.  through  December  26, 
1988.  is  amended  by  adding  at  the  end  of 
the  text,  a  comma  and  the  phrase 
"except  as  specified  in  S  644.24(c)". 

3.  In  S  644.24.  to  be  effective  from 
October  28. 1988,  through  December  26, 
1988,  a  new  paragraph  (c)  is  added  to 
read  as  follows: 

§644,24    Restrictione  on  sale. 
»        •        •        ♦        « 

(c)  Paragraph  (a)  of  this  section 
notwithstanding,  a  billfish  possessed  by 
a  seafood  dealer  or  processor  before 
October  28. 1988.  may  be  purchased, 
bartered,  traded,  or  sold  in  any  State 
through  December  26, 1988. 

(FR  Doc.  88-25731  Filed  11-3-88;  9:47  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

Expenses  and  Assessment  Rate  for 
Marketing  Order  989;  Raisins 
Produced  From  Grapes  Grown  in 
Caiifomia 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  989  for  the  1988-89  fiscal  year 
instituted  under  the  marketing  order  for 
raisins  produced  from  grapes  grown  in 
California.  Funds  to  administer 
Marketing  Order  989  are  derived  from 
assessments  on  handlers.  The  marketing 
order  requires  that  the  assessment  rate 
for  a  particular  fiscal  year  shall  apply  to 
all  assessable  raisins  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  was  prepared  by  the 
Raisin  Administrative  Committee 
(committee)  and  submitted  to  the  U.S. 
Department  of  Agriculture  for  approval. 

The  members  of  the  committee  are 
handlers  and  producers  of  regulated 
raisins.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
assessment  rate  recommended  by  the 
committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  raisins.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  level  which 
will  produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 
DATE:  Comments  must  be  received  by 
November  18, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  F&V. 
AMS,  USDA,  P.O.  Box  96456.  Room 


2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
O^ice  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Jacobs,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Room  2526,  South  Building,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
989  (7  CFR  Part  989),  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
Caiifomia.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

"This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  proposed  action 
on  small  entities. 

The  purpose  of  the  RFA  is  to  Ht 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  23  handlers  of 
Caiifomia  raisins  subject  to  regulation 
under  this  marketing  order,  and 
approximately  5,000  producers  of 
Caiifomia  raisins.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  raisins  may  be  classified  as 
small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular 


marketing  year  shall  apply  to  all 
assessable  raisins  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Raisin  Administrative  Committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  regulated  raisins.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings,  so  all  directly  affected  persons 
have  an  opportunity  to  participate  and 
provide  input 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  raisins.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  level  which 
will  produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  The 
budget  of  expenses  and  rate  of 
assessment  are  usually  recommended 
by  the  committee  shortly  after  the 
season  starts.  Expenses  are  incurred  on 
a  continuous  basis;  therefore,  the 
expenses  and  assessment  rate  approval 
must  be  expedited  in  order  that  the 
committee  will  have  funds  to  meet  it's 
obligations. 

The  Raisin  Administrative  Committee 
met  October  4, 1988.  and  unanimously 
recommended  1988-89  expenditures  of 
$435,000  and  an  assessment  rate  of  $1.50 
per  ton  of  fiee  tonnage  raisins  shipped 
under  M.O.  989.  In  comparison,  1987-88 
expenditures  were  $325,000  and  the 
assessment  rate  was  $1.25.  Major 
expenditure  categories  in  the  1988-89 
budget  are  $126,400  for  executive 
salaries,  $85,000  for  office  personnel 
salaries,  and  $60,000  for  committee 
travel.  Comparable  budgeted 
expenditures  for  the  1987-88  fiscal  year 
were  $117,000,  $36,000,  and  $35,000, 
respectively.  The  estimated  assessable 
tonnage  of  290,000  tons  would  provide 
adequate  funds  for  budgeted  expenses 
for  the  1988-89  crop  year. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  These  costs 
would  be  significantly  offset  by  the 
benefits  derived  from  the  operation  of 


the  marketing  order.  Therefore,  the 
Administrator  of  the  Agricultiu-al 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

From  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  expenses  and  assessment  rate 
approval  for  this  program  must  be 
expedited.  The  committee  must  have 
sufflcient  funds  to  pay  its  expenses, 
which  are  incxured  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  989 

Marketing  Agreement  and  Order, 
Caiifomia,  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows: 

PART  98»— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  989.339  is  added  to  read  as 
follows: 

§  989.339    Expenses  and  assessment  rate. 

Expenses  of  $435,000  by  the  Raisin 
Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  S  989.80  of  $1.50  per  ton  of 
assessable  raisins  is  established  for  the 
crop  year  ending  July  31, 1989.  Any 
unexpended  funds  from  that  crop  year 
shall  be  credited  or  refunded  to  the 
handler  firom  whom  collected. 

Dated:  November  3, 1988. 
William  I.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricultural  Marketing 
Service. 

[FR  Doc.  88-25762  Filed  11-7-88:  8:45  am] 

BILUNO  CODE  3410-02-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

Loan  Policies  and  Operations 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Supplemental  proposed  mle; 
resolicitation  of  comments. 

SUMMARY:  Fmal  regulations  (12  CFR 
Parts  614,  615,  and  618)  on  borrowers 
rights  were  published  on  September  14, 
1988  (53  FR  35427).  The  regulations 
became  effective  on  October  14, 1968. 


See  Notice  of  Effective  Date  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  borrower  rights  include, 
among  others,  certain  disclosure 
requirements  on  borrowers'  loans 
specified  in  the  Farm  Credit  Act  of  1971, 
as  amended  by  the  Agricultural  Credit 
Act  of  1987  (the  Act). 

After  publication  of  the  final 
regulations,  the  Farm  Credit 
Administration  (FCA)  received 
comments  from  the  Farm  Credit 
Corporation  of  America  (FCCA)  and 
individual  Farm  Credit  System 
institutions  that  the  institutions  could 
not  presently  comply  with  two  portions 
of  the  disclosure  regulations  concerning 
the  effective  interest  rate.  Furthermore, 
the  comments  expressed  the  view  that 
even  if  compliance  were  possible  at 
some  time  in  the  future,  such  compliance 
would  create  unnecessary  costs  for  the 
institutions  and  result  in  disclosures  that 
would  not  be  meaningful  to  borrowers. 
Therefore,  in  light  of  these  concems, 
pending  further  action  on  the 
regulations,  the  Farm  Credit 
Administration  Board  (Board)  deferred 
the  following  portions  of  the  regulations: 
(1)  The  language  in  12  CFR  614.4367(c)(1) 
which  states  "*  *  *,  including  the 
effective  interest  rate;"  and  (2)  12  CFR 
614.4367(d)(1).  See  Notice  of  Effective 
Date  published  elsewhere  in  this  issue 
of  the  Fedwal  Register.  The  FCA  solicits 
comments  on  the  issues  related  to  the 
deferred  portions  of  the  regulations  and 
on  the  proposed  changes  to  the 
regulations  set  forth  below. 
DATE:  Written  comments  must  be 
submitted  on  or  before  December  8, 
1988. 

ADDRESS:  Submit  any  comments  in 
writing  (in  triplicate)  to  Anne  E.  Dewey, 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  J.  Cali,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090,  (703)  883-4020.  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  The 
deferral  of  the  portion  of  12  CFR 
614.4367(c)(1)  and  of  12  CFR 
614.4367(d)(1)  means  that  pending 
further  action  by  the  FCA  Board,  lenders 
are  not  presently  required  to  disclose  to 
borrowers  the  new  effective  interest  rate 
which  has  been  changed  because  of  a 
change  in  the  stated  contract  rate  (as 
would  be  required  by  the  deferred 
portion  of  12  CFR  614.4367(c))  or 
because  of  a  change  in  the  stock  or 


participation  certificates,  that  borrowers 
are  required  to  own  (as  would  be 
required  by  12  CFR  614.4367(d)(1)). 
However,  the  deferral  does  not  exempt 
lenders  from  compliance-with  the 
remainder  of  the  borrower  rights 
regulations  which  were  effective  as  of 
October  14. 1968.  Lenders  are  presently 
required  to  disclose  to  prospective 
borrowers,  among  other  things,  the 
current  interest  rate,  the  amount  and 
frequency  by  which  an  adjustable 
interest  rate  may  change,  and  the 
current  effective  interest  rate  which  is 
the  interest  rate  adjusted  to  take  into 
consideration  any  stock  or  participation 
certificate  purchase  requirement  and 
loan  origination  charges  (12  CFR 
614.4367(a)).  When  an  interest  rate  is 
adjusted  on  an  outstanding  loan,  a 
lender  must  disclose  the  new  interest 
rate,  the  date  on  which  the  rate  is 
effective,  and  a  statement  of  any  factors 
other  than  standard  adjustment  factors 
which  were  taken  into  account  in 
establishing  the  new  rate  (12  CFR 
614.4367(c)).  In  addition,  whenever  the 
stock  or  participation  certificate 
requirement  is  changed,  thus  modifying 
the  effective  interest  rate,  the  lender 
must  notify  the  borrower  of  the  date  that 
the  new  rate  is  effective  and  a  statement 
of  the  actions  that  resulted  in  the  new 
effective  interest  rate  (12  CFR 
614.4367(d)  (2)  and  (3)). 

Throughout  the  development  of  the 
borrower  rights  regulations,  FCA  has 
balanced  the  rights  to  which  borrowers 
are  entitled  against  uimecessary  costs  to 
the  Farm  Credit  institutions.  The 
deferral  will  enable  FCA  to  further 
evaluate  the  compliance  and  cost 
problems  identified  by  lenders  while 
still  ensuring  that  borrowers  receive  the 
other  required  disclosures. 

The  compliance  problems  apparently 
stem  primarily  from  a  change  in  the 
definition  of  "effective  interest  rate". 
Prior  to  the  1987  amendments  to  the  Act. 
the  regulations  defined  "effective 
interest  rate"  to  take  into  consideration 
stock  or  participation  certificates  as  a 
percentage  of  the  initial  net  proceeds  of 
the  loan,  but  did  not  require  the 
inclusion  of  loan  origination  charges. 
The  1987  amendments  to  the  Act  altered 
the  definition  of  "effective  interest  rate" 
by  requiring  disclosure,  not  later  than 
the  time  of  loan  closing,  of  "the  effect,  as 
shown  by  a  representative  example  or 
examples,  of  any  Joan  origination 
charges  or  purchases  of  stock  or 
participation  certificates  on  the  effective 
rate  of  interest"  12  U.S.C.  2199(a)(3) 
(emphasis  added).  Thus,  the  new 
definition  of  "effective  interest  rate" 
now  includes  the  impact  of  any  loan 
origination  charges.  Pursuant  to  the  1987 
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amendments  and  the  subsequent 
changes  in  the  regulations,  institutions 
must  now  include  loan  origination 
charges  when  calculating  and  dealing 
with  the  effective  interest  rate. 
Comments  have  asserted  that  to  do  so 
may  result  in  great  cost  to  the 
institutions,  especially  concerning 
subsequent  disclosures  on  loans  which 
existed  prior  to  the  regulations 
becoming  effective. 

Disglosure  of  New  Effective  Interest 
Rate  Based  on  Change  in  Stated 
Contract  Rate — Deferred  Portion  of  12 
CFR  614.4367(c)(1) 

FCCA  commented  on  the  deferred 
portion  of  12  CFR  614.4367(c)  by  stating 
that  there  is  a  need  to  receive  comments 
on  the  issue  of  requiring  disclosure  of  a 
change  in  the  effective  interest  rate 
because  of  a  change  in  the  stated 
contract  rate.  FCCA  expressed  concern 
that  many  Farm  Credit  Banks  do  not 
presently  have  loan  origination  charges 
in  their  data  bases.  Thus,  they  will  not 
be  able  to  comply  with  the  deferred 
portion  of  12  CFR  614.4367(c)(1). 

One  lender  supported  the  FCCA's 
comments  by  stating  that  loan 
origination  charges  had  not  yet  been 
included  in  the  data  base.  It  appears 
that,  if  the  lenders  are  not  able  to 
comply  with  the  deferred  portion  of  12 
CFR  614.4367(c)(1)  because  they  do  not 
have  loan  origination  charges  in  their 
data  bases  as  the  lenders  and  FCCA 
claim,  then  they  may  also  be  unable  to 
comply  with  12  CFR  614.4367(d)(1), 
which  is  discussed  below. 

One  Farm  Credit  Bank  (FCB) 
expressed  the  concern  that  the 
requirement  of  the  deferred  portion  of  12 
CFR  614.4367(c)  would  cause  a 
tremendous  burden  from  both  an 
accounting  and  data  processing 
standpoint.  The  FCB  claims  that  this 
subsequent  disclosure  would  be  an 
unnecessary  one  as  long  as  the 
requirement  of.  among  other  things,  the 
disclosures  at  the  time  of  loan  closing  as 
prescribed  by  12  CFR  614.4367(a)  are  in 
place. 

Another  lender  stated  that  even 
partial  compliance  with  the  deferred 
portion  of  the  regulations  (i.e.  manually 
inputting  the  loan  origination  charges) 
would  cost  approximately  $750,000.  In 
addition  to  the  costs  involved,  this 
lender  questioned  the  meaningfulness  of 
this  disclosure  by  referring  to  the 
Federal  Reserve  Board's  implementing 
regulations  for  the  Truth  in  Lending  Act 
(12  CFR  Part  226)  which  do  not  require 
similar  subsequent  disclosures  of 
changes  in  the  annual  percentage  rate  in 
variable  rate  transactions. 

FCA  is  now  reconsidering  whether  the 
deferred  portion  of  12  CFR  614.4367(c)(1) 


is  necessary  to  provide  meaningful  and 
timely  disclosures  to  borrowers  if  they 
receive  all  other  disclosures  required  by 
th^ regulations.  One  factor  to  be 
addressed  is  whether  compliance  with 
the  deferred  portion  of  the  regulation 
would  result  in  significant  extra  costs  to 
the  institutions.  Therefore,  by  proposing 
to  delete  the  deferred  portion  of  12  CFR 
614.4367(c)(1).  FAC  solicits  additional 
comments  on  these  issues. 

Disclosure  of  New  Effective  Interest 
Rate  Based  on  Change  in  Stock  or 
Participation  Certificate  Requirement — 
12  CFR  614.4367(d)(1) 

Although  only  two  comments 
specifically  addressed  compliance  with 
the  requirements  of  12  CFR 
614.4367(d)(1).  FCA  believes  that  it  is 
appropriate  to  address  this  issue  also. 
One  FCB  said  that  for  the  same  reasons 
articulated  concerning  the  comphance 
and  costs  problems  of  the  deferred 
portion  of  12  CFR  614.4367(d)(1).  FCA 
should  also  consider  amending  12  CFR 
614.4367(d)(1). 

The  other  commenter  stated  that  in 
addition  to  the  deferred  portion  of  12 
CFR  614.4367(c)(1).  the  requirement 
found  in  12  CFR  614.4367(d)(1)  should  be 
reexamined,  particularly  in  light  of  the 
fact  that  Farm  Credit  System  lenders  are 
presently  examining  and  redesigning 
their  capitalization  bylaws  to  conform 
with  the  capital  adequacy  regulations. 
The  commenter  suggested  that  instead 
of  informing  borrowers  of  the  new  rate, 
subsequent  disclosures  should  include 
either  a  standardized  example  or  a  copy 
of  the  formula  that  the  borrower  could 
use  to  compute  his  own  rate. 

FCA  invites  comment  on  whether 
informing  borrowers  of  a  change  in 
stock  or  participation  certificate 
purchase  requirements  is  a  meaningful 
disclosure  without  a  calculation  of  the 
new  effective  interest  rate.  FCA 
proposes  that  12  CFR  614.4367(d)(1)  be 
amended  accordingly.  Where  the  lender 
is  able  to  provide  the  new  effective 
interest  rate  (e.^.,  on  loans,  closed  after 
the  effective  date  of  the  regulations, 
which  must  include  information  on  the 
loan  origination  charges  pursuant  to  12 
CFR  614.4367(a)(3)).  it  may  be  easier  for 
the  lender  to  provide  the  actual  new 
rate.  Where  such  loan  origination 
charges  are  not  available  or  easily 
included  in  a  lender's  data  base,  the 
lender  may  satisfy  the  requirements  of 
this  regulation  by  notifying  the  borrower 
of  the  impact  of  the  change  on  the 
effective  interest  rate.  Thus,  a 
representative  example  may  be  used  to 
inform  the  borrower  how  his  effective 
interest  rate  has  been  changed  by  the 
change  in  the  stock  or  participation 


certificate  requirement.  FCA  solicits 
comments  on  this  issue. 

In  addition,  FCA  solicits  comments  in 
general  on  the  requirements  of  12  CFR 
614.4367(d).  Specifically,  FCA  solicits 
comments  on  the  impact  of. 
meaningfulness  of.  and  circumstances 
under  which  such  disclosures  would  be 
made. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture,  Banks.  Banking.  Credit, 
Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  reasons  stated  in  the  preamble. 
Part  614  of  Chapter  VI  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 

Authority:  Sees.  4.12A.  4.13,  4.13B,  4.14, 
4.14A,  4.14C.  4.14D.  4.14E.  4.38,  4.37,  5.9, 
5.17(a)(10);  12  U.S.C.  2184,  2199,  2201,  2202. 
2202a,  2202c.  2202d.  2202e.  2219a.  2219b,  2243. 
2252(a)(10]. 

2.  Section  614.4367  is  amended  by 
revising  paragraphs  (c)(1)  and  (d)(1)  to 
read  as  follows: 

§  6 1 4.4367    Required  disclosures— in 
general 


(c)  *  *  * 

(1)  The  new  interest  rate  on  the  loan; 
***** 

(d)  *  *  • 

(1)  The  impact  on  the  effective  interest 
rate  by  disclosing  the  new  effective 
interest  rate  or  by  a  representative 
example; 


Dated  November  3. 1988. 
David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  88-25828  Filed  11-7-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

[Docket  No.  S-301B] 

Concrete  and  Masonry  Construction 
Safety  Standards;  Uft-Siab 
Construction 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 


action:  Extension  of  written  comment 
period  and  period  for  requesting  an 
informal  hearing. 

SUMMARY:  This  notice  extends  the  time 
in  which  written  comments  and  requests 
for  a  hearing  may  be  submitted 
concerning  the  notice  of  proposed 
rulemaking  which  OSHA  issued  on 
September  15. 1988  (53  FR  35972)  on  lift- 
slab  construction.  This  notice  also 
restates  the  procedures  for  submitting 
hearing  requests. 

date:  Written  comments  and  requests 
for  a  hearing  must  be  postmarked  by 
December  14. 1988. 

ADDRESSES:  Comments  and  requests  for 
a  hearing  must  be  submitted,  in 
quadruplicate,  to  the  Docket  Office, 
Docket  S-301B,  Room  N-2634,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Telephone  (202)  523-7894.  All 
materials  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  lames  Foster,  U.S.  Department  of 
Labor,  OSHA.  Room  N3847,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA 

issued  a  Notice  of  Proposed  Rulemaking 
on  September  15, 1988  (53  FR  35972) 
which  proposed  to  revise  the  safety 
standards  for  lift-slab  construction. 
Interested  parties  were  given  until 
November  14, 1988.  to  submit  comments 
pertaining  to  the  proposal.  The  notice  of 
proposed  rulemaking  also  informed  the 
public  of  the  opportunity  to  request  an 
informal  public  hearing  on  the  proposal. 

OSHA  has  received  requests  from 
interested  persons  to  extend  the 
comment  period  to  allow  ample 
opportunity  for  a  complete  and  full 
response  to  the  proposed  provisions  and 
the  specific  issues  raised  in  the 
proposal.  To  ensiu-e  the  fullest 
participation  of  interested  persons. 
OSHA  is  hereby  extending  the  period 
until  December  14. 1988. 

In  addition,  interested  persons  have 
until  December  14. 1988.  to  request  an 
informal  hearing  on  the  proposal.  The 
notice  of  proposed  rulemaking  sets  forth 
five  conditions  that  objections  and 
hearings  requests  must  satisfy.  It  is 
important  that  hearing  requests  clearly 
indicate  the  subjects  to  be  addressed  at 
the  hearing  and  the  evidence  to  be 
presented  by  the  party  requesting  the 
hearing.  Therefore.  OSHA  is  restating 
the  conditions  for  submitting  objections 
and  hearing  requests. 

Objections  and  hearing  requests 
should  be  submitted  in  quadruplicate  to 
the  Docket  Office  at  the  above  address 


and  must  comply  with  the  following 
conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  December  14. 
1988; 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
each  objection  is  taken,  or  concerning 
which  a  hearing  request  is  made,  and 
must  state  the  grounds  therefor; 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearings 
requests  must  be  accompanied  by  a 
detailed  summary  of  the  evidence 
proposed  to  be  adduced  at  the  requested 
hearing. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Washington,  DC  20210.  It 
is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655).  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (Construction  Safety 
Act).  (40  U.S.C.  333).  Secretary  of 
Labors  Order  No.  9-83  (49  FR  35736). 
and  29  CFR  Part  1911. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November  1988. 
John  A.  Pendergrass, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  88-25776  Filed  11-7-B8;  8:45  am] 
BILLING  CODE  4510-26-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-328S-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  U.S.  Environmnntal  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking. 

SUMMARY:  USEPA  is  proposing  to 
disapprove  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP)  for 
Ozone.  The  revision  would  extend  the 
compliance  schedule  for  Georgia-Pacific 
Corporation's  (Georgia-Pacific)  two 
paper  varnish  coating  lines  located  in 
Will  County,  HHnois.  This  revision 


would  allow  Georgia-Pacific  additional 
time  to  reformulate  its  varnishes  to  high 
solids,  or  to  water-base  coatings. 

USEPA  today  is  proposing  to 
disapprove  this  SIP  revision  because  the 
requested  compliance  date  extension  is 
inconsistent  with  relevant  portions  of 
the  Clean  Air  Act  and  USEPA  Policy. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  8, 1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031.  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago.  IL 

60604 
Illinois  Environmental  Protection 

Agency,  Division  of  Air  Pollution 

Control,  2200  Churchill  Road, 

Springfield.  IL  62706 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible). 

Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26)  U.S.  Environmental 
Protection  Agency.  230  South 
Dearborn  Street.  Chicago,  IL  60604 

FOR  FURTHER  INFORMATION  CONTACT. 

Uylaine  E.  McMahan,  (312)  8fi6-6031. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  August  15. 1983,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
its  ozone  SIP  for  two  of  Georgia  Pacific's 
paper  coating  varnish  lines.  These  lines 
are  located  in  Will  County.  Illinois, 
which  is  part  of  the  Chicago  ozone 
demonstration  area.  This  proposed 
revision  is  in  the  form  of  a  May  5, 1983, 
Opinion  and  Order  of  the  Illinois 
Pollution  ConUt)l  Board  (IPCB),  IPCB  82- 
142.  It  grants  a  variance  from  the 
existing  SIP  requirements  until 
December  31. 1984,  and  provides  a 
legally  enforceable  corifpliance 
schedule.  Georgia-Pacific  is  located  in 
Will  County,  which  is  currently 
designated  attainment  for  ozone  but  (as 
slated  above)  within  the  Chicago  ozone 
nonattainment  area. 

Under  the  existing  federally  approved 
SIP,  each  varnish  coating  line  is  subject 
to  the  emission  control  requirements 
contained  in  Rule  205  Chapter  2  (Air 
Pollution)  of  the  IPCB  Rules  and 
Regulations.  IPCB  Rule  205{n)(l)(C). 
adopted  February  21. 1980,  limits 
volatile  organic  compound  (VOC) 
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emissions  to  2.9  pounds  VOC  per  gallon 
of  coating.  Final  compliance  was 
required  on  December  31. 1982. 

In  lieu  of  the  compliance  date 
contained  in  the  existing  federally 
approved  SIP,  the  State  is  proposing  an 
extended  compliance  schedule  for  two 
of  Georgia-Pacific's  varnish  coating 
lines  to  December  31, 1984. 

Georgia-Pacific  manufactives 
multicolor  paper  labels,  used  primarily 
for  canned  food  products.  Included  in 
this  facility  are  two  Christensen 
varnishers  that  are  used  to  apply  a  high- 
gloss  protective  varnish  coating  onto 
printed  labels. 

In  the  March  20. 1984,  Federal  Register 
(49  FR  10277),  USEPA  proposed  to 
disapprove  this  proposed  SIP  revision 
because  the  Illinois  Ozone  SIP  backed 
an  approved  attainment  demonstration 
for  the  Chicago  nonattainment  area. 
Since  the  publication  of  the  March  20, 
1984,  Notice  of  Proposed  Rulemaking, 
lEPA  has  submitted  a  revised  ozone 
attainment  demonstration,  which 
USEPA  proposed  to  approve  on  August 
15, 1984  (49  ¥R  32601).  However.  USEPA 
proposed  to  disapprove  the  State's 
attainment  demonstration  (52  FR  26404, 
July  14, 1987). 

Proposed  Actions 

USEPA  has  determined  that  Georgia- 
Pacific's  schedule  to  achieve  final 
compliance  by  December  31, 1984  is  not 
approvable  based  on  the  Clean  Air  Act 
and  USEPA's  pohcy  on  compliance  date 
extensions.  In  particular,  the  State  has 
not  adequately  research  the  compliance 
status  of  other  similar  sources  to 
determine  if  compliance  by  the  original 
deadline  was  reasonable.  Nor  has  the 
State  demonstrated  that  the  compliance 
date  extension  will  not  interfere  with 
RFP.  This  source  is  located  in  the 
Chicago  nonattainment  area  which 
lacks  an  approved  attainment 
demonstration.  Therefore,  USEPA  is 
again  proposing  to  disapprove  Georgia- 
Pacific's  compliance  date  extension 
request.  A  more  detailed  discussion  of 
the  rationale  for  proposing  disapproval 
of  the  State  submission  and  of  the  Clean 
Air  Act  and  USEPA  policy  related  to 
compliance  dae  extension  appears  in 
Appendix  A  of  this  notice. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  or  proposed 
rulemaking.  Public  comments  received 
on  or  before  December  8, 1988  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  disapproval  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
because  it  applies  only  to  Georgia- 
Pacific. 

Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  March  30. 1987. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register 
November  3, 1988. 

Robert  Springer. 

Acting  Regional  Administrator. 

Editorial  Note:  This  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

This  SIP  revision,  if  approved  by  EPA. 
would  allow  the  source  an  extension  of 
time  for  complying  with  the  SIP  limit. 
EPA  has  a  policy  of  approving 
compliance  date  extensions,  but  only 
under  certain  circumstances.  The 
following  explains  the  relevant 
provisions  of  the  Clean  Air  Act  and 
EPA's  policy. 

Under  the  Clean  Air  Act,  a  SIP  must 
"provide  []  for  the  attainment  of  [the] 
primary  [National  ambient  air  quality 
standard  ("NAAQS)]  as  expeditiously 
as  practicable  but  [in  general]  in  no  case 
later  than  three  years  from  the  date  of 
approval  of  such  plan".  42  U.S.C. 
7410(a)(2)  (A)-(B).  For  areas  that  had 
not,  as  of  August  7, 1977,  attained  the 
primary  standard,  the  SIP  must  provide 
for  attainment  "as  expeditiously  as 
practicable",  but,  in  the  case  of  the 
primary  NAAQS,  no  later  than 
December  31, 1982,  or,  under  certain 
circumstances,  December  31, 1987.  42 
U.S.C.  7502(a). 

EPA  has  reiterated  these  statutory 
requirements  in  a  regulation,  40  CFR 
51.110,  which  states,  "Each  plan 
providing  for  the  attainment  of  a 
primary  standard  or  revision  of  it  must 
do  so  as  expeditiously  as  practicable", 
but  no  case  later  than  the  statutory 
attainment  dale. 

In  addition,  the  SIP  must  provide  for 
maintenance  of  the  NAAQS  for  the 
period  following  attainment.  42  U.S.C. 
7410(a)(2)(B).  It  should  be  noted  that 
some  EPA-approved  SIPs  provide  for 
more  pollution  reductions  than  the  SIPs 
supporting  analyses  show  are  necessary 
to  attain  and  maintain  the  air  quaUty 
standards.  These  excess  reductions  are 
known  as  the  margin  of  attainment. 

The  Clean  Air  Act  further  provides 
that  revisions  to  an  approved  SIP  are 
permissible  only  if  they  do  not  interfere 
with  attainment  by  the  applicable  date, 
and  maintenance  thereafter.  42  U.S.C. 
7410(a)(3). 


In  addition  to  providing  for  attainment 
and  maintenance,  the  SIPs  in  areas  that 
had  not  attained  by  August  7, 1977.  must 
"provide  for  the  implementation  of  all 
reasonably  available  control  measures 
["RACM"]  as  expeditiously  as 
practicable",  and  "require,  in  the  interim 
[period  before  attaintment],  reasonable 
further  progress  ["RFP"]  *  *  *  including 
such  reduction  in  emissions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  ['RACT]."  42  U.S.C. 
7502(b)  (2)-(3).*  Because  EPA  considers 
RACM  to  include  RACT.  these 
requirements  mean  that  sources  must 
adopt  RACT  as  expeditiously  as 
practicable.  To  determine  RFP.  the  State 
typically  identifies  amounts  of  reduction 
expected  in  the  years  prior  to 
attainment,  and  EPA  determines 
whether  these  interim  reductions  are 
approvable  as  RFP.  The  amounts  of 
reductions  are  known  as  the  "RFP  Line". 

EPA  generally  has  required  sources  to 
come  into  compliance  within  three  years 
of  the  date  the  State  adopted  the 
regulation  setting  out  the  applicable 
requirements.  EPA  has  viewed  this 
period  as  expeditious. 

Under  long-standing  EPA  regulation, 
the  State,  in  seeking  EPA  approval  for  a 
SIP  or  SIP  revision,  has  the  burden  of 
proving  that  the  statutory  requirements 
are  met.  See,  e.g.,  40  CFR  51.112(a) 
("Each  plan  must  demonstrate  that 
*  *  *  it  [is]  adequate  to  provide  for  the 
timely  attainment  and  maintenance  of 
the  national  standard"). 

Consistent  with  these  statutory  and 
regulatory  provisions.  EPA  uses  the 
following  guidelines  for  allowing 
compliance  date  extensions  greater  than 
three  years  from  the  date  of  adoption  of 
the  SIP  requirement  by  the  State: 

l.a.  In  an  area  with  an  approved  SIP,  EPA 
will  approve  a  compliance  date  extension 
only  if  it  represents  expeditious  action  and 
does  not  interfere  with  the  attainment  date  or 
the  RFP  line. 

EPA  will  approve  compliance  date 
extensions  in  areas  with  approved 
SPIs  *  if  the  State  demonstrates  that  the 


'  "Reasonable  further  progress"  is  defined  as — 
annual  incremental  reductions  in  emissions  of  the 
applicable  air  pollutant  (including  substantial 
reductions  in  the  early  years  following  approval  or 
promulgation  of  plan  provisions  *  '   *  and  regular 
reductions  thereafter)  which  are  sufficient  in  the 
judgment  of  the  Administrator,  to  provide  for 
attainment  of  the  applicable  national  ambient  air 
quality  standard  by  the  date  required  '  *   '  4Z 
U.S.C.  7501(1). 

'  For  present  purposes.  EPA  does  not  consider  an 
area  to  have  an  approved  SIP  if  EPA.  at  one  time, 
approved  the  SIP.  but  subsequently,  (i)  EPA  issued  a 
notice  that  the  SIP  failed  to  attain  or  maintain  the 

Continued 


extension  represents  action  that  is  as 
expeditious  as  practicable.  This  policy  is 
consistent  with  the  requirements  that 
sources  put  in  place  RACT  as 
expeditiously  as  practicable,  as 
discussed  below.  The  criteria  for 
determining  whether  action  is 
expeditious  are  also  discussed  below. 

In  addition,  the  State  must 
demonstrate  that  the  extension  does  not, 
or  did  not.  intefere  with  the  date  for 
attaining  the  ambient  air  standard,  with 
the  RFP  line  in  the  interim,  or  with 
maintenance  thereafter.  If  the 
compliance  date  extension  goes  beyond 
the  attainment  date,  EPA  will  view  the 
extension  as  not  interfering  with 
attainment  or  maintenance  only  if  the 
attainment  margin  is  sufficient  to 
accommodate  the  additional  emissions. 

This  requirement  is  consistent  with 
long-standing  EPA  policy.  In  the  April  4, 
1979  "General  Preamble",  EPA  stated, 
"EPA  must  reject  any  individual 
requirement  that  would  interfere  with 
attaining  and  maintaining  the  NAAQS 
by  the  required  deadline  *  *  *  "  44  FR 
20373,  col.  3.  Similarly,  a  July  29. 1983. 
memorandum  from  Sheldon  Meyers. 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  stated. 

For  a  State  to  secure  EPA  approval  of  a 
relaxation  and  continue  overall  approval 
status  *  *  *  the  State  would  need  to  show 
that  the  SIP  as  a  whole,  despite  the 
relaxation,  would  continue  to  'provide  for' 
attainment  by  the  end  of  1982  [or  1987.  as  the 
case  may  be].' 

l.b.  EPA  will  not  approve  compliance  date 
extensions  in  areas  tliat  lack  approved 
attainment  demonstrations. 

A  SIP  revision  seeking  a  compliance 
date  extension  amoimts  to  a  relaxation 
of  the  SIP  requirements  because  the 
company  would  be  permitted  to  emit 
greater  amounts  of  pollutants  for  a 
longer  period.  EPA  may  approve  the  SIP 
revision  only  if  the  State  shows  that  the 
greater  amoimts  of  pollution  will  not 
interfere  with  attainment  and 
maintenance  of  the  NAAQS  by  the 
required  date,  and  with  RFP  in  the 


NAAQS  (either  a  SIP  call  under  42  U.S.C. 
7410(a)(2)(H)  or  a  redesignation  to  nonattainment 
under  42  U.S.C.  7407)  or  a  notice  that  the  State 
failed  to  implement  the  SIP;  (ii)  the  State  failed  to 
fulfill  certain  conditions  in  the  SIP;  (iii)  the 
inventory  of  VOC  emissions  substantially  changed 
so  that  the  margin  of  attainment  changed 
signincantly;  or  (iv)  monitoring  data  raised  serious 
questions  about  the  original  prediction  of 
attainment. 

'  In  addition,  in  the  April  4, 1979  "General 
Preamble"  describing  how  EPA  intended  to 
implement  provisions  of  the  1977  Clean  Air  Act 
EPA  stated  that  a  SIP  "relaxation"— j'.e..  ■  SIP 
revision  that  allows  increased  emission*,  as  does  a 
compliance  date  extension  for  the  period  following 
the  SIP  compliance  date — would  not  l>e  permitted  in 
an  area  where  the  NAAQS  was  violated.  44  FR 
20374,  col.  2. 


interim.  The  State  cannot  make  this 
showing  if  it  has  not  submitted  an 
approvable  attainment  demonstration, 
identifying  the  attainment  date  and  the 
RFP  line.  Accordingly,  EPA  cannot 
approve  a  compliance  data  extension  in 
an  area  lacking  an  approved  attainment 
demonstration.  EPA  made  this  policy 
clear  when  it  proposed  to  disapprove 
compliance  date  extension  requests  for 
Georgia  Pacific  Corporation  and  six 
other  sources  in  Illinois  by  notice  dated 
March  20, 1984  (49  FR  10277). 

2.  In  an  area  with  an  approved  SIP,  EPA 
will  approve  the  compliance  date  extension 
only  if  it  is  consistent  with  the  Clean  Air  Act 
requirements  that  SIPs  provide  for 
implementation  of  RACT  as  expeditiously  as 
practicable. 

As  noted  above,  the  Clean  Air  Act 
requires  that  SIPs  for  areas  not  in 
attainment  of  the  NAAQS  by  August  7, 
1977  must  provide  for  the 
implementation  of  RACT  as 
expeditiously  as  practicable.  42  U.S.C. 
7502(b)(2).  EPA  has  defined  RACT  as— 

The  lowest  emission  hmitation  that  a 
particular  source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is 
reasonably  available  considering 
technological  and  economic  feasibility.* 

Through  the  issuance  of  Control 
Technique  Guidelines  ("CTGs"),  EPA 
has  identified  pollution  control  levels 
that  EPA  presumes  to  constitute  RACT 
for  various  categories  of  sources.  Where 
the  State  finds  the  presumptive  norm 
applicable  to  an  individual  source  of 
group  of  sources,  the  State  typically 
adopts  requirements  consistent  with  the 
presumptive  norm.  However,  the 
presumptive  norm  is  only  a 
recommendation,  and  States  may 
develop  case-by-case  RACT 
determinations  independently  of  EPA's 
recommendation.  EPA  will  approve 
these  RACT  determinations  as  long  as 
the  State  shows  they  will  satisfy  the 
Clean  Air  Act's  RACT  requirements 
based  on  adequate  documentation  of  the 
economic  and  technical  circumstances 
of  the  particular  sources  being 
regulated." 


«  44  FR  53762  col.  1  (September  17, 1979) 

'  More  specifically.  EPA  has  described  RACT  and 
the  obligations  of  the  State  as  follows: 

Along  with  information,  each  CTG  contains 
recommendations  to  the  States  of  what  EPA  calls 
the  "presumptive  norm"  for  RACT.  based  on  EPA's 
current  evaluation  of  the  capabilities  and  problems 
general  to  the  industry.  Where  the  States  finds  [sic] 
the  presumptive  norm  applicable  to  an  individual 
source  or  group  of  sources,  EPA  recommends  that 
the  State  adopt  requirements  consistent  with  the 
presumptive  norm  level  in  order  te  include  RACT 
limitations  in  the  SIP. 

However,  recommended  control*  are  based  on 
capabilities  and  problems  wljich  are  general  to  the 
industry;  they  do  not  take  into  account  the  unique 
circumstance*  of  each  facility.  In  many  ca*e* 


EPA  will  approve  a  compliance  date 
extension  only  if  the  State  demonstrates 
that  the  extension  represents 
implementation  of  RACT  as 
expeditiously  as  practicable.  To  make 
this  demonstration,  the  State  must  show 
that  (i)  in  fact  the  SIP  requirements  do 
not  represent  RACT  because  pollution 
control  technology  necessary  to  reach 
the  requirements  is  not  reasonably 
available  in  time  to  meet  the  SIP 
compliance  date,  and  (ii)  the  extension 
is  for  the  shortest  period  that  reasonably 
reflects  the  expected  availability  of  the 
control  technology.  EPA  will  determine 
whether  the  State  makes  these 
demonstrations  on  a  case-by-case  basis, 
taking  into  accotmt  all  the  relevant  facts 
and  circumstances  concerning  each 
case. 

In  making  these  demonstrations,  the 
State  must  make  reasonable  efforts  to 
determine  and  adequately  document  the 
availability  of  complying  coatings  or 
other  kinds  of  control,  as  appropriate. 
The  State  is  free  to  consult  informally 
with  EPA  to  determine  whether  EPA  has 
up-to-date  information  concerning  the 
availability  of  particular  coatings  or 
other  kinds  of  control.  If  EPA  does  not 
have  up-to-date  information,  the  State 
must  imdertake  further  efforts. 
Examples  of  these  efforts  include 
examining  information  that  is  or  should 
be  reasonably  available  to  the  State, 
including  whether  sources  operating  in 
the  State  that  are  in  an  industry 
comparable  to  the  source  at  issue  [e.g., 
within  the  same  CTG  category)  achieve 
compliance  with  the  SIP.  by  the  SIP 
approved  compliance  schedule,  by  using 
complying  coatings,  or  other  kinds  of 
control,  that  the  source  could  adopt  In 
addition,  if  the  State  participates  in  a 
formally  established,  multi-state 
pollution  control  group  or  commission, 
EPA  presumes  that  the  State  has 
reasonable  access  to  information 
concerning  whether  sources  operating  in 
the  other  States  that  are  members  of  the 
group  or  commission  use  complying 
coatings,  or  other  controls.  Thus,  the 
State  must  examine  available 
information  concerning  sources  in  those 
other  States.  Reasonable  efforts  by  the 


appropriate  controls  would  Im  more  or  leu 
stringent  State*  are  urged  to  judge  the  feaaibility  of 
imposing  the  recommended  controls  on  particular 
sources,  and  adjiut  the  controls  accordingly. 

The  presumptive  norm  is  only  a  recommendation. 
For  any  source  or  group  of  sources,  regardless  of 
whether  they  fall  within  the  industry  norm,  the  State 
may  develop  case-by-ca*a  RACT  requirements 
independendy  of  EPA's  recommendation.  EPA  will 
propo*e  to  approve  any  (ubmitted  RACT 
requirement  that  the  State  ahows  will  satisfy  the 
requirement*  of  the  Act  for  RACT  tMsed  on  the 
economic  and  technical  circumstance*  of  the 
particular  aource*  l>eing  regulated. 
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State  also  include  seeking  information 
reasonably  available  to  the  source 
requesting  the  SIP  revision,  including, 
for  example,  contacting  suppliers 
available  to  the  source  to  determine  if 
they  have  complying  coatings  or  other 
controls;  contacting  trade  associations 
to  determine  if  they  know  of  complying 
coatings  or  other  controls;  and 
reviewing  trade  publications  containing 
information  concerning  complying 
coatings  or  other  controls. 

It  seems  appropriate  for  the  source  to 
make  a  showing  that  process  changes, 
such  as  switching  to  low  solvent 
coatings  are  not  available  when 
applying  for  a  compliance  date 
extension.  If  low  solvent  coatings  (or 
other  process  changes)  meeting  the 
Control  Technique  Guideline  (CTG)- 
recommended  emission  level  are  shown 
not  to  be  feasible  for  a  particular  source, 
then  the  source  should  identify  the 
lowest  level  of  volatile  organic 
compound  (VOC)  emissions  that  is 
available  for  that  source  or  type  of 
coating. 

Assuming  that  a  source  has  prepared 
an  adequate  showing  that  abatement 
("add-on")  controls  are  not  feasible,  an 
example  of  an  action  that  a  source  might 
perform  to  demonstrate  to  the  State  that 
no  complying  coating  is  available  would 
be  for  the  company  to  place  two 
consecutive  advertisements  in  each  of 
three  leading  paint  trade  journals  [e.g.. 
Industrial  Finishing,  Products  Finishing, 
Modem  Paint  and  Coatings,  JCT-Joumal 
of  Coatings  Technology,  American  Paint 
and  Coatings  Journal)  and  describe  the 
application  and  product 
specifications  for  a  low  solvent  paint 
which  they  are  seeking.  This 
advertisement  should  solicit  paint 
companies  to  provide  a  low  VOC 
product  meeting  those  speciHcations. 
The  responses  which  the  company 
receives  could  be  provided  to  EPA  as 
proof  that  this  type  of  product  does  or 
does  not  exist.  The  advertisement  in  a 
trade  journal  would  reach  a  wide 
number  of  paint  producers,  some  of 
whom  may  have  developed  suitable  low 
VOC  products.  When  reporting  the 
response  to  the  advertisement  to  EPA, 
the  State  should  report  the  lowest  VOC 
content  coating  that  is  available  for  the 
particular  jgb,  even  if  that  coating  does 
not  meet  the  CTG  reconunended  limit. 

Another  example  of  an  approach  that 
a  metal  coater  might  use  in 
demonstrating  the  unavailability  of 
complying  coatings  for  a  particular 
product  would  be  to  contact  a  trade 
association  which  represents  a  large 
number  of  manufacturers  of  low  VOC 


coatings  [e.g.,  the  Powder  Coating 
Institute).  If  such  an  association 
documents  that  none  of  its  members  can 
provide  a  low  solvent  complying  coating 
for  this  product,  then  this  trade 
association  reply  could  be  used  to  show 
that  a  reasonable  effort  had  been  made 
to  find  a  complying  product  and  that 
such  a  product  apparently  does  not 
currently  exist.  If,  through  efforts  such 
as  those  described  above,  the  source 
makes  a  convincing  demonstration  that 
complying  products  are  not  available  in 
the  industry.  State  would  not  be 
required  to  make  duplicative  efforts. 

If,  after  the  reasonable  efforts 
described  above  are  expended,  and  the 
State  finds  that  no  complying  coatings 
or  other  controls  as  appropriate  are 
available,  EPA  itself  may  make  an 
independent  assessment  of  the 
availability  of  such  coatings  or  controls 
and  the  compliance  status  of  other 
soiu'ces  in  the  same  CTG  category. 
It  should  be  noted  that  by  notice 
dated  November  24, 1987.  EPA 
published  a  proposed  program  for 
addressing  the  expected  failure  of  many 
areas  of  the  country  to  attain  the  ozone 
NAAQS  by  the  end  of  1987  (52  FR 
45046).  Beginning  May  28, 1988,  EPA 
issued  SIP  calls  under  42  U.S.C. 
7410(a){2){H}— i.e.,  notices  that  the  SIP 
failed  to  attain  or  maintain  the 
NAAQS — for  many  areas  of  the  country. 
These  SIP  calls  have  the  effect,  for 
certain  purposes,  of  converting  an  area 
with  an  approved  attainment 
demonstration  into  an  area  lacking  an 
approved  attainment  demonstration. 
Some  of  the  notices  of  proposed 

I  rulemaking  that  refer  to  this  Appendix 
concern  compUance  date  extension 
requests  for  sources  operating  in  some 

'  of  those  areas. 

EPA  is  currently  considering  the  effect 
of  these  SIP  calls  on  pending  and  future 
SIP  revision  requests  seeking 
compliance  date  extensions,  as  well  as 
other  SIP  relaxations.  The  SIP  calls 
represent  a  determination  that  the  air 

\  quality  is  not  in  attainment  and  that  the 

I  SIP  does  not  provide  for  attainment. 

.  Current  EPA  policy,  described  above, 
genereilly  precludes  approval  of 
relaxations  such  as  compliance  date 
extensions  in  such  areas.  EPA's 
November  24, 1987  notice  proposed  a 
program  under  which  States  would  be 
required  to  submit  new  SIPs  within  the 
next  few  years  providing  for  attainment 
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40  CFR  Part  261 
[SW-fRL-3472-4] 

Hazardous  Waste  Uanagement 
System:  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Marquette  Electronics,  Incorporated, 
Milwaukee,  Wisconsin,  to  exclude 
certain  solid  wastes  generated  at  its 
facility  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  281.31  and 
261.32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268, 124,  270,  and  271  of  Tide  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  280.22,  which  spedficaUy 
provides  generators  the  opportimity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  model  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 
date:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  organic 
leachate  and  fate  and  transport  models 
used  to  evaluate  the  petition.  Comments 
will  be  accepted  until  December  23, 
1988.  Comments  postmarked  after  the 
close  of  the  conunent  period  will  be 
stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  Joseph  Carra, 
whose  address  appears  below,  by 
November  23, 1988.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20  (d). 

ADDRESSES:  Send  three  copies  of  your 
conunents  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW.. 


Washington,  DC  20460.  A  Uiird  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section,  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Wasliington, 
DC  20480.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number 
"F-88-MQEP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  ]oseph  Carra,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (OS-340),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  (sub-basement),  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT 
For  general  information,  contract  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Scott  Maid,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-4783. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  (i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedures  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonsfrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 


To  have  their  wastes  excluded,  \ 

petitioners  must  show  that  wastes 
generated  at  their  faciHties  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  beUeve  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3(c)  and  (d)(2). 
The  substantive  standard  for  "delisting" 
a  treatment  residue  or  a  mixtuj-e  is  the 
same  as  previously  described  for  listed 
wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  Usting  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
othej^  factors  or  criteria,  if  there  is  a 
reasonable  basis  tq  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agene^  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concenfration  of  the 


constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  Management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  an  organic  leachate 
model  and  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregiilated 
disposal  of  Marquette's  petitioned  waste 
on  human  health  and  the  environment. 
Specifically,  the  models  will  be  used  to 
predict  compliance-point  concentrations 
which  will  be  compared  directly  to  the 
level»  of  regulatory  concern  for 
particular  hazardous  constituents. 
EPA  believes  that  this  fate  and 
transfjort  model  represents  a  reasonable 
wor^-case  waste  disposal  scenario  for 
the  petitioned  waste,  and  that  a 
reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  Subtitle  C.  Because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  Agency  is  generally 
unable  to  predict  and  does  not  control 
how  a  waste  will  be  managed  after 
delisting.  Therefore,  EPA  currently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors. 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
tt  obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off  site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 
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The  Agency  alto  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that  it  would  be 
inappropriate  to  request  ground- water 
monitoring  data  because  Marquette 
Bends  the  petitioned  waste;  off  site  for 
disposal.  For  petitioners  using  off-site 
management,  the  Agency  believes  that, 
in  most  cases,  the  ground-water 
monitoring  data  collected  would  not  be 
meaningful  for  the  evaluation  of  the 
delisting  petition.  Most  commercial  land 
disposal  facihties  accept  wastes  from 
numerous  generators.  Any  ground-water 
contamination  or  leachate  would  be 
characteristic  of  the  total  volume  of 
waste  disposed  of  at  the  site.  In  most 
cases,  the  Agency  believes  that  it  would 
be  impossible  to  isolate  ground-water 
impacts  associated  with  any  one  waste 
disposed  of  in  a  conmiercial  landfill. 
Therefore,  the  Agency  did  not  request 
ground-water  monitoring  data. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportimity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any]  on 
today's  proposal  are  addressed. 

n.  Disposition  of  Petition 

Marquette  Electronics,  Incorporated, 
Milwaukee,  Wisconsin 

1.  Petition  for  Exclusion 

Marquette  Electronics,  Incorporated 
(Marquette),  located  in  Milwaukee. 
Wisconsin,  is  involved  in  the 
manufacture  of  electronic  equipment. 
Marquette  petitioned  the  agency  to 
exclude  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006 — 
"Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis]  on  carbon  steel;  (4]  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/ stripping  associated  with 
tin,  zinc  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum".  The  listed 
constituents  for  EPA  Hazardous  Waste 
No.  F006  are  cadmium,  hexavalent 
chromium,  nickel,  and  cyanide 
(complexed). 

Marquette  petitioned  to  exclude  its 
waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  of  the 
listing.  Marquette  also  believes  that  its 
treatment  process  generates  a  non- 
hazardous  waste  because  the 


constituents  of  concern  are  not  present 
in  appreciable  amounts.  Marquette 
further  believes  that  the  waste  is  not 
hazardous  for  any  other  reason  {i.e., 
there  are  no  additional  constituents  or 
factors  that  coidd  cause  the  waste  to  be 
hazardous).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  See 
section  222  of  the  Amendments.  42 
U.S.C.  eQ21(f),  and  40  CFR  280.22(d)  (2)- 
(4).  Today's  proposal  to  grant  this 
petition  for  delisting  is  the  result  of  the 
Agency's  evahiaticHi  of  Marquette's 
petition. 

2.  Backgroimd 

Marquette  petitioned  the  Agency  on 
August  18, 1986  to  exclude  its  filter  press 
sludge  generated  from  the  treatment  of 
various  process  wastewaters  (see 
below]  and  subsequently  provided 
additional  information  to  complete  its 
petition.  In  support  of  its  petition, 
Marquette  submitted  (1]  detailed 
descriptions  of  its  manufacturing  and 
waste  teatment  processes  and 
wastewater  treatment  system,  including 
schematic  diagrams;  (2]  a  list  of  raw 
materials  used  at  the  facility:  (3)  total 
constituent  data  for  the  EP  toxic  metals, 
nickel  and  cyanide  for  representative 
waste  samples;  (4)  EP  leachate  analysis 
results  for  the  EP  toxic  metals  and 
nickel  for  representative  waste  samples; 
(5)  leachate  analysis  results  (using 
distilled  water)  for  cyanide  for 
representative  waste  samples;  (6)  total 
oil  and  grease  analyses  data  for 
representative  waste  samples;  and  (7) 
results  from  characteristics  testing  for 
ignitability,  corrosivity,  and  reactivity. 

Marquette  manufactures  electronic 
equipment  which  involves  the 
electroplating  of  printed  circuit  boards. 
The  following  processes  contribute  to 
the  waste  stream:  Deburring;  etching; 
iridiae  coating  (chromate  conversion 
coating);  nickel/gold  tab  plating; 
electroless  copper  plating;  and  tin/lead 
and  copper  plating.  A  wet  deburring 
machine  is  operated  during  the 
deburring  process.  Deburring 
rinsewaters  are  filtered  and  then 
recycled.  The  filtered  sludge  is  sent  off 
site  for  copper  reclamation.  Batch 
dumps  of  the  rinsewater  are  discharged 
periodically  [i,e^  when  necessary  or 
every  two  weeks)  to  the  wastewater 
treatment  system's  concentration  sump, 
a  sump  which  receives  concentrated 
wastes. 

The  etching  process  consists  of  five 
stages:  an  etdi  chamber,  etch  dragout 
rinse,  water  rinse,  solder  brightening, 
and  final  water  rinse.  Waste  from  the 
first  two  stages  are  sent  off  site  for 


copper  reclamation.  The  etching 
rinsewaters  are  discharged  to  the    ^ 
wastewater  treatment  system's  main 
sump.  The  etching  process  baths  from 
these  operations  are  batch  dumped 
periodically  (i.e..  when  necessary  or 
every  two  weeks)  to  the  concentration 
sump  (as  are  most  of  Marquette's 
process  baths). 

Marquette's  indite  process,  a 
decorative  process,  operates 
independently  from  other  plating 
processes.  This  process  consists  of 
caustic  etch,  desmotting.  and  indite 
stages,  each  of  which  is  followed  by  a 
rinse  stage.  The  iridite  rinsewaters  are 
discharged  to  the  main  sump,  and  the 
process  baths  are  batch  damped 
periodically  [i.e.,  when  necessary  or 
every  two  weeks)  to  the  concentration 
sump. 

The  nickel /gold  plating  line  consists 
of  seven  stages,  each  followed  by  a 
rinse  stage.  The  nickel  and  gold  plating 
baths  are  the  only  process  baths  on  this 
line  that  are  not  periodically  batdi 
dumped  to  the  ccmcentration  sump. 
These  plating  baths  are  sub)ect  to 
metals  reclamation.  Rinsewaters  from 
the  bath  subsequent  to  the  gold  plating 
bath  are  sent  off  site  for  gold 
reclamation.  All  other  rinsewaters  are 
discharged  to  the  wastewater  treatment 
system's  main  sump. 

Marquette's  electroless  copper  line  is 
a  seven  stage  process  consisting  of  an 
alkaline  cleaner,  ammonium  persulfate, 
sulfuric  acid,  activator  predip,  activator, 
conditioner,  and  electroless  copper 
stage.  Each  stage,  except  the  activator 
predip,  is  foUowed  by  one  or  two  rinse 
stages.  As  with  Marquette's  other 
processes,  rinsewaters  are  discharged  to 
the  main  sump  and  process  baths  are 
dumped  periodically  {i.e.,  when 
necessary  or  every  two  weeks)  to  the 
concentration  sump  with  the  exception 
of  electroless  copper  bath  waters  which 
are  bailed  continuously  and  discharged 
to  the  concentration  sump. 

The  tin/lead  and  copper  plating  Une 
consists  of  six  stages,  each  followed  by 
a  rinse  stage.  Small  amounts  of  the  acid 
copper  and  tin/lead  plating  baths  are 
removed  to  replenish  the  baths  and 
discharged  to  the  concentration  sump. 
Plating  rinsewaters  are  discharged  to 
the  main  sump,  and  the  remaining 
process  baths  are  dumped  periodically 
[i.e.  when  necessary  or  every  two 
weeks]  to  the  concentration  sump. 

In  summary,  all  of  Marquette's 
process  baths  from  these  operations  are 
batch  dumped  periodically  [i.e.,  when 
necessary  or  every  two  weeks)  to  the 
concentration  sump,  with  the  exception 
of  the  nickel  gold,  tin/lead,  and  copper 
plate  baths  (from  which  metals  are 
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reclaimed)  and  the  electroless  copper 
activator  bath  (which  is  bailed 
continuously  throughout  the  day]. 
Process  baths  are  scheduled  to  be 
dumped  to  the  concentration  sump  at 
least  every  two  weeks  or  more 
frequently  when  the  baths  are  observed 
to  need  changing. 

In  order  to  prevent  wastewater 
treatment  system  upsets,  the  contents  of 
the  concentrate  sump  are  bled  slowly  to 
the  main  sump,  which  is  pumped  to  die 
wastewater  treatment  system. 
Wastewater  treatment  processes 
include:  chrome  reduction;  pH 
adjustment  to  8.5  to  9.0  using  sodium 
hydroxide  and  sulfuric  acid;  fiocculation 
with  alum,  ferrous  sulfate,  and  a 
polyelecfrolyte;  and  clarification. 
Effiuent  from  the  clarifier  is  discharged 
by  gravity  to  the  sewer.  The  clarifier 
sludge  is  then  pumped  to  a  plate  filter 
press  which  dewaters  the  sludge  to  20- 
30  percent  solids.  The  filter  press  sludge 
is  then  emptied  into  55-gallon  drums 
before  being  disposed  of  off-site.  This 
drummed  waste  is  the  subject  of 
Marquette's  petition.  Effluent  from  the 
filter  press  is  returned  to  the  main  sump. 

Marquette  has  three  degreasing 
operaHons  also  in  use  at  its  facility, 
including:  a  1,1,1-trichloroethane  cold 
cleaner,  a  vapor  degreaser,  and  an  in- 
line cleaner.  Marquette  claims  that 
wastes  generated  from  these  operations 
are  not  disposed  of  in  their  wastewater 
treatment  system  and  are  not  expected 
to  be  present  in  the  petitioned  waste. 
The  Agency,  therefore,  did  not  request 
sampling  and  analytical  data  for 
constituents  contained  in  these  wastes 
since  they  were  not  part  of  Marquette's 
petition. 

To  collect  representative  samples 
from  55-gallon  drums  like  Marquette's, 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples,  each  comprised  of  a  full-depth 
core  sample  collected  from  one  or  more 
of  the  55-gallon  drums  containing  the 
petitioned  waste  generated  over  a 
specific  time  period  [e.g.,  collect  a  full- 
depth  core  sample  from  each  drum 
generated  during  a  week  and  composite 
the  samples  weekly).  See  'Test  Methods 
for  Evaluating  Solid  Wastes:  Physical/ 
Chemical  Methods,"  U.S.  EPA,  Office  of 
Solid  Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition), 
November  1986,  and  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual,"  U.S.  EPA.  Office  of  Solid 
Waste,  (EPA/530-SW-85-003),  April 
1985. 

Marquette  collected  four  composite 
full-depth  core  samples  on  eight 
occasions  from  ten  55-gallon  drums.  On 
October  7, 1985  two  core  samples  were 
collected  from  one  drum  and  combined 


with  two  core  samples  collected  &t>m  a 
drum  on  October  1, 1985.  Thus,  the 
composite  (consisting  of  four  full-depth 
cores]  covered  a  one-week  period  of 
waste  generation.  A  similar  composite 
sample  [i.e.,  comprising  two  core 
samples  collected  from  each  of  two 
dnmis)  was  collected  from  two  drums 
sampled  on  October  24  and  30, 1985.  The 
remaining  two  composite  samples, 
comprising  two  core  samples  collected 
from  each  of  three  drums,  were  each 
collected  from  three  drums  of  the  filter 
press  sludge  on  October  11-21. 1985  and 
similarly  on  November  5-11, 1985. 
Duplicate  samples  were  taken  on  the 
final  two  sampling  dates  as  an 
additional  quality  control  measure.  The 
four  composite  samples  were  analyzed 
for  both  total  constituent  concentrations 
[i.e.,  mass  of  a  particiilar  constituent  per 
mass  of  waste]  and  the  extraction 
procedure  (EP)  leachate  concentrations 
[i.e,  mass  of  a  particular  constituent  per 
unit  volume  of  exfract)  of  the  EP  toxic 
metals,  cyanide,  and  nickel. 

Based  on  a  review  of  Marquette's  raw 
materials  list  and  Material  Safety  Data 
Sheets,  the  Agency  requested  analytical 
data  on  1,1,1-trichloroethane  and 
formaldehyde  levels  in  the  waste  and 
testing  for  ignitability  [i.e.,  flashpoint 
test  results).  In  response  to  this  request, 
Marquette  collected  four  additional 
composite  samples  from  seven  drums  in 
December  1986  in  a  manner  similar  to 
the  1985  sampling  procedures.  These 
four  composite  samples  were  analyzed 
for  total  concentrations  of  formaldehyde 
and  1,1.1-trichloroethane.  Flashpoint 
tests  were  also  conducted. 

Marquette's  filter  press  is  operated 
once  or  twice  a  week;  the  sludge  bom 
each  filter  press  run  fills  a  55-gallon 
dnun.  Marquette  submitted  a  batch 
discharge  log  for  a  five-month  period 
(September  12. 1985  to  February  6, 1986], 
which  included  the  period  during  which 
sampling  was  performed.  This  log 
demonstrated  that  the  samples  collected 
in  support  of  the  petition  account  for 
any  variation  in  the  number  and 
concentrations  of  hazardous 
constituents  in  the  filter  press  sludge 
because  (1)  all  process  lines  were  in 
operation,  and  (2)  all  scheduled  batch 
dumps  occurred  during  the  sampling 
period.  In  addition,  Marquette's 
wastewater  treatment  system  is 
designed  so  that  process  baths  are 
dumped  first  to  the  concentration  sump 
before  being  introduced  to  the  main 
sump  to  avoid  upsetting  the  wastewater 
treatment  system. 

3.  Agency  Analysis 

Marquette  used  SW-84e  Methods  7060 
through  7760  and  9010  to  quantify  the 
total  constituent  concentrations  of  the 


EP  toxic  metals,  nickel,  and  cyanide  in 
the  filter  press  sludge.  In  addition  to 
these  methods.  Method  1310  was  used  to 
determine  the  leachable  concentrations 
of  the  EP  toxic  metals,  cyanide,  and 
nickel  in  the  filter  press  sludge.  Total 
constituent  and  EP  toxicity  analysis  of 
the  wastewater  treatment  sludge  for  the 
inorganic  constituents  revealed  the 
maximum  concentrations  reported  in 
Table  1. 

/ 
Table  1  .—Maximum  Totai.  Constituent 

AND  EP  Leachate  Concentrations 

(PPM)  Filter  Press  Sluix3e 


Constituents 

ToM 

con«tituenl 

analyses 

EP  leachate 
analyses 

Araente 

1.6 

0.002 

Barium.- _ 

4.4 

0.26 

Cadmium _ 

0.58 

0.031 

Ctwomium „. 

14.0 

ND  (0.05) 

Lead 

340 

ND  (0.10) 

Mercufy _ 

0.0075 

NO  (0.0004) 

Selenium 

NO  (0.01) 

NO  (0.01) 

Silver 

0.85 

0.01 

Nickel 

-225 

3.3 

Cyanide _ 

1.4 

0.2 

ND:  Not  Detected.  Denotes  concentrations  below 
the  detection  limits  shown  m  parentheses. 

The  detection  limits  in  Table  1 
represent  the  lowest  concenfrations 
quantifiable  by  Marquette,  when  using 
the  appropriate  SW-846  analytical 
methods  to  analyze  its  waste.  (Detection 
limits  may  vary  according  to  the  waste 
and  waste  matrix  being  analyzed,  i.e., 
the  "cleanliness"  of  waste  matrices 
varies  and  "dirty"  waste  matrices  may 
cause  interferences,  thus  raising  the 
detection  limits.) 

Using  SW-846  Method  9071, 
Marquette  determined  that  its  filter 
press  sludge  had  a  maximimi  oil  and 
grease  content  of  0.033  percent; 
therefore,  the  EP  analyses  did  not  have 
to  be  modified  in  accordance  with  the 
Oily  Waste  EP  methodology  [i.e.,  wastes 
having  more  than  one  percent  total  oil 
and  grease  may  either  have  significant 
concentrations  of  the  constituents  of 
concern  in  the  oil  phase,  which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concenfration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  of  metals 
from  the  sample).  See  SW-846  Method 
1330.  Marquette  provided  test  data 
indicating  that  the  filter  press  sludge  is 
not  ignitable  below  210*F.  Based  on 
analytical  results  provided  by  the 
petitioner,  pursuant  to  40  CFR  280.22,  the 
filter  press  sludge  was  also  determined 
not  to  be  corrosive  or  reactive. 
Furthermore,  Marquette  claims  that 
sulfides  are  not  introduced  to  any  of  the 
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processes  contributing  to  the 
wastewater  treatment  system.  See  40 
CFR  261.21.  261.22.  and  261.23. 

Marquette  used  "Methods  for  Organic 
Chemical  Analysis  of  Municipal  and 
Industrial  Wastewater"  Method  601.  to 
quantify  the  total  constituent 
concentration  of  1,1,1-trichloroethane 
and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  Method  3500,  from  the  NIOSH 
Manual  of  Analytical  Methods,  3rd 
edition,  to  quantify  formaldehyde  levels 
in  the  filter  press  sludge.  Total 
constituent  analysis  results  for  these 
two  compounds  are  reported  in  Table  2. 

Table  2.— Maximum  Total  Constituent 
Concentrations  (ppm)  Filter  Press 
Sludge 


Constituents 


1 , 1 , 1 -Trichlofoettiane .  , 
Formaldehyde „ 


Total 

constituent 

analyses 


0.02 
NO  (0.5) 


NO:  Not  Detected.  Denotes  a  concentration  below 
the  detection  limit  shown  in  parenttieses. 

Marquette  submitted  a  signed 
certification  stating  that  based  on 
current  annual  waste  generation,  their 
maximum  annual  generation  rate  of 
filter  press  sludge  will  be  36  cubic  yards. 
The  Agency  reviews  a  petitioner's 
estimates  and,  on  occasion,  has 
requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
Marquette's  certified  estimate  of  36 
cubic  yards. 

EPA  does  not  generally  verify 
submitted  tests  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
Marquette's  exclusion.  The  sworn 
affidavit  submitted  with  this  petition 
binds  the  petitioner  to  present  truthful 
and  acciu-ate  results,  llie  Agency, 
however,  conducts  a  spot-check 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions,  and  may  select  this  facility  in 
the  future  for  spot-check  sampling. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  filter  press  sludges  and 
decided  that  a  lanc^ll  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  wate.  The  Agency,  therefore. 


evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  [VHS) 
landfill  model  which  predicts  the 
potential  for  groimd-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26. 
1985),  50  FR  48896  (November  27. 1985). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  In  addition,  the 
Agency  used  its  Organic  Leachate 
Model  (OLM)  to  estimate  the  leachable 
portion  of  the  organic  constituents  in  the 
petitioned  waste.  See  50  FR  48953 
(November  27, 1985).  52  FR  41084 
(November  13. 1986).  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  OLM  and  its 
parameters.  The  results  of  the  OLM 
analysis  were  used  in  conjunction  with 
the  VHS  model  to  estimate  the  potential 
impact  of  the  organic  constituents  on  the 
underlying  aquifer.  The  Agency  requests 
comments  on  the  use  of  the  OLM  and 
VHS  model  as  applied  to  the  evaluation 
of  Marquette's  waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobihty  of  the 
hazardous  inorganic  constituents 
detected  in  the  EP  extract  of  Marquette's 
filter  press  sludge.  The  Agency's 
evaluation,  using  Marquette's  estimate 
of  36  cubic  yards  per  year  and  the 
maximum  reported  EP  leachate 
concentrations,  generated  the 
compliance-point  concentrations  shown 
in  Table  3.  "The  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  (i.e.,  chromium,  lead, 
mercury,  and  selenium]  from 
Marquette's  waste  because  they  were 
not  detected  in  the  EP  extract  using  the 
appropriate  SW-846  analytical  test 
methods  (see  Table  1).  The  Agency 
believes  that  it  is  inappropriate  to 
evaluate  non-detectable  concentrations 
of  a  constituent  of  concern  in  its 
modeling  efforts  if  the  non-detectable 
value  was  obtained  using  the 
appropriate  analytical  method. 
Specifically,  if  a  consfituent  cannot  be 
detected  (when  using  the  appropriate 
analytical  method)  the  Agency  assumes 
that  the  constituent  is  not  present  and 


therefore  does  not  present  a  threat  to 
either  human  health  or  the  environment. 

Table  3.— VHS  Model-  Compuance- 
PoiNT  Concentrations  (ppm)  Filter 
Press  Sludge 


Constituents 

Compliance- 
point 
concentrations 

Levels  o( 
regulatory 
concern  ' 

Araenic 

Barium „ 

Cadmiuvn 

0.00006 

0.006 

0.001 

0.0003 

0.1 

0.006 

0.05 

1.0 

0.01 

Silver 

Nickel 

0.05 
0.5 

Cyanide 

0.2 

>  See  "Docket  Report  on  Health-based  Regulatory 
Levels  and  Sokjbilities  Used  in  the  Evaluatkxi  of 
Delisting  Petitions,"  June  8.  1988,  k)cated  in  the 
RCRA  pubkc  docket 

The  filter  press  sludge  exhibited 
arsenic,  barium,  cadmium,  silver,  nickel, 
and  cyanide  levels  at  the  compliance 
point  below  the  health-based  levels 
used  in  delisting  decision  making. 
Because  the  maximum  reported 
concentration  of  total  cyanide  in  the 
waste  is  1.4  ppm.  the  Agency  believes 
that  the  concentration  of  reactive 
cyanide  will  be  below  the  Agency's 
interim  standard  of  250  ppm.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation,"  July  12, 1985.  Internal 
Agency  Memorandum  in  the  RCRA 
public  docket.  The  Agency  accepts 
Marquette's  claim  that  sulfides  are  not 
introduced  to  the  process  and.  therefore, 
believes  that  reactive  sulfide  levels  are 
not  of  concern. 

The  Agency  also  evaluated  the 
mobility  of  the  hazardous  organic 
constituents  detected  in  Marquette's 
waste  using  the  VHS  model.  The  Agency 
used  the  OLM  to  predict  the  leachable 
concentration  of  1.1,1-trichloroethane  in 
the  filter  press  sludge.  The  resulting 
leachable  concentration  then  was  used 
as  an  input  in  the  VHS  model  in  order  to 
assess  the  potential  impacts  of  this 
constituent  upon  the  ground  water.  The 
calculated  compliance-point 
concentration  for  1.1.1-trichloroethane  is 
presented  in  Table  4.  The  Agency  did 
not  evaluate  the  mobility  of 
formaldehyde  bora  Marquette's  filter 
press  sludge  because  it  was  not  detected 
in  the  waste  using  the  appropriate 
analytical  method  (see  Table  2).  As 
stated  previously,  the  Agency  does  not 
evaluate  non-detectable  concentrations 
of  a  constituent  of  concern  in  its 
modeling  efforts  if  the  non-detectable 
value  was  obtained  using  the 
appropriate  analytical  method. 


Table  4.— VHS  Model:  Compliance- 
PotNT  Concentration  (ppm)  Filter 
Press  Sludge 


Constituent 

Compliance- 
point 
concentration 

Level  of 
regulatofy 
concern  ■ 

1.1,1-Trichkxoethane 

0.00007 

0.2 

UMI 


■  See  "Docket  Report  on  Health-based  Regulatory 
Levels  and  Solut>ilities  Used  In  the  Evaluatiori  of 
Delisting  Petitions."  June  8,  1988,  located  in  the 
RCRA  public  docket 

The  filter  press  sludge  exhibited  1.1,1- 
trichloroethane  levels  well  below  the 
health-based  level.  The  Agency 
concluded,  after  reviewing  Marquette's 
processes  and  raw  materials  list,  that  no 
hazardous  constituents  of  concern,  other 
than  those  tested  for,  are  being  used  by 
Marquette  and  that  no  other 
constituents  of  concern  are  likely  to  be 
present  or  formed  as  reaction  products 
or  by-products  in  Marquette's  waste.  On 
the  basis  of  test  results  submitted  by  the 
petitioner,  pursuant  to  40  CFR  260.22,  the 
Agency  concludes  that  the  filter  press 
sludge  does  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosibility,  or  reactivity.  See  40  CFR 
261.21.  261.22.  and  26123.  respectively. 

5.  Conclusion 

The  Agency  believes  that  Marquette 
has  successfully  demonstrated  that  it 
filter  press  sludge  is  not  hazardous. 
Marquette's  manufacturing  and  waste 
treatment  processes  are  believed  to  be 
consistent  because  the  facility  does  not 
perform  as  a  job  shop  or  have  seasonal 
product  variations.  Furthermore,  the 
Agency  believes  that  the  samples 
collected  by  Marquette  were  not  biased 
and  that  Marquette's  five  and  one-half 
week  sampling  period  adequately 
characterized  any  day-to-day  variation 
of  constituent  concentrations  that  may 
occur  in  the  sludge.  Marquette's  log  of 
batch  discharges  to  the  wastewater 
treatment  system  indicates  that  the 
samples  collected  account  for  any 
constituent  variation  in  the  waste 
because  all  process  lines  were  in 
operation  and  all  scheduled  bath  dumps 
occurred  during  the  sampling  period. 
The  Agency,  therefore,  is  proposing  that 
Marquette's  waste  be  considered  non- 
hazardous,  as  it  should  not  present  a 
hazard  to  either  human  health  or  the 
environment.  The  Agency  proposes  to 
grant  an  exclusion  to  Marquette 
Electronics,  Incorporated,  located  in 
Milwaukee,  Wisconsin,  for  its 
wastewater  treatment  sludge  described 
in  its  petition  as  EPA  Hazardous  Waste 
No.  F006.  If  the  proposed  rule  becomes 
effective,  the  wastewater  treatment 
sludge  would  no  longer  be  subject  to 


regulation  under  40  CFR  Parts  262 
through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

If  made  final,  the  exclusion  will  apply 
only  to  the  processes  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  altered  and  accordingly  would  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  deUsted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  is  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary' 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promiilgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C.  553 
(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  d  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 


overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
faciUty  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required.        '* 

V.  Regulator)'  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  sn.all 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  thiat  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entitiies  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facihty.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Materials,  Waste 
Treatment  and  Disposal.  Recycling. 

Date:  November  1, 1988. 

leffery  O.  Denit, 

Dpputy  Director,  Office  of  Solid  Waste- 
Tor  the  reasons  set  out  in  the 

preamble,  40  CFR  Part  261  is  proposed 

to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recoverj'  Ac!  of  1976.  as  amended  (42  U.S.C. 
6905,  6912(al.  6921.  and  6922). 

2.  In  table  1  of  Appendix  IX.  add  the 
following  wastestreams  in  alphabetical 
order: 
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Appendix  IX — Wastes  Excluded  Under 
S  260.20  and  §  260.22 

Table  1  .—Wastes  Excluded  From 
Non-Specific  Sources 


Facility 

Address 

Waste  descnption 

• 

Marquette 

*               • 
Milwaukee, 

Wastewater 

Electron- 

Wisconsin 

treatment 

ics 

sitidge  (EPA 

Incorpo- 

Hazardous 

rated. 

Waste  No 
F006) 

generated  from 
electroplating 
operations. 

• 

*               • 

•                            * 

(FR  Doc.  83-25772  Filed  11-7-88:  8:45  am] 

BILUNO  CODE  6560-50-M 

40  CFR  Part  261 
[SW-FRL-3472-7) 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule  and  request  for 
comment. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Occidental  Chemical  Corporation. 
Sheffield,  Alabama,  to  conditionally 
exclude  certain  solid  wastes  generated 
at  its  Muscle  Shoals  Plant  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32.  This  action 
responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner. 

The  Agency  is  also  proposing  the^ 
of  a  fate  and  transport  model  ax^iins 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evalauting  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 


DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  December  23, 1988.  Comments 
postmarked  after  the  close  of  the 
conunent  period  will  be  stamped  "late." 
Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Joe  Carra.  whose  address 
appears  below,  by  November  23, 1988. 
The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section,  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington, 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
"F-aO-OCEP-FFFFF." 

Requests  for  a  hearing  should  be 
addressed  to  Joe  Carra.  Director. 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  (OS-340).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW^TWashington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  (sub-basement), 
Washington.  DC  20460.  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Mr.  Robert  Kayser,  Office  of 
Solid  Waste  (OS-343),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
(202)  382-4536. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 


amended  several  times,  and  is  published 
in  40  CFR  S  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability. 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  Toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11(a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a).  42  U.S.C.  6921(f),  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3(c)  and  (d) 
(2).  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 


mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11(a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate.  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste  and.  is 
proposing  to  use  a  fate  and  transport 
model  to  predict  the  concentration  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  to  determine  the  potential 
impact  of  the  disposal  of  Occidental's 
petitioned  waste  on  human  health  and 
the  environment  if  the  waste  is  removed 
from  RCRA  SubtiUe  C  control. 
Specifically,  the  model  will  be  used  to 
predict  compliance-point  concentrations 
which  will  be  compared  directly  to  the 
levels  of  regulatory  concern  for 
particular  hazardous  constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst  case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst  case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  SubtiUe  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 
generator  may  petition  the  Agency  for 


delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities.  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  ^t  that  specific 
location,  cannot  affect  the' closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off-site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Occidental  is 
seeking  an  upfront  delisting  [i.e.,  an 
exclusion  for  wastes  not  yet  generated], 
ground-water  monitoring  data  collected 
from  the  area  where  the  petitioner  plans 
to  dispose  of  the  waste  is  not  necessary. 
Because  the  petitioned  wastestream  is 
not  currently  generated  or  disposed  of, 
groimd-water  data  would  not 
characterize  the  effects  of  the  petitioned 
waste  on  the  underlying  aquifer  at  the 
disposal  site,  and  thus,  would  serve  no 
purpose. 

Occidental  petitioned  the  Agency  for 
an  upfront  exclusion  (for  wastes  that 
have  not  yet  been  generated)  based  on  a 
pilot-scale  waste  treatment  process  [i.e., 
a  scaled-down  version  of  a  proposed 
treatment  system),  untreated  waste 
characteristics,  and  process 
descriptions.  Additionally,  the  Agency  is 
proposing  that  verification  testing 
requirements  [i.e.,  required  analytical 
testing  of  representative  samples 
obtained  from  Occidental's  fiill-scale 
treatment  system  verifying  that  the 
treatment  system  is  on-line  and 
operating  as  described  in  the  petition) 
be  made  conditions  of  the  exclusion. 
These  conditions,  if  the  exclusion  is 
granted,  will  be  implemented  in  order  to 
show  that,  once  on-line,  the  treatment 
system  can  render  the  waste  non- 
hazardous  by  meeting  the  Agency's 
verification  testing  limitations  (i.e.,  the 
maximum  allowable  levels  of  the 
hazardous  constituents  of  concern 
present  in  the  waste,  below  which,  the 
waste  would  not  be  considered 
hazardous). 


BEST  COPY  AVAILABLE 


From  the  evaluation  of  Occidental's 
upfront  delisting  petition,  a  list  of 
constituents  was  developed  for  the 
verification  testing,  and  tentative 
maximum  allowable  treated  waste 
concentrations  for  these  constituents 
were  derived  by  back  calculating  from 
the  regulatory  standards  through  the 
useof  the  proposed  fate  and  transport 
model  for  a  landfill  management 
scenario.  These  levels  [i.e..  "delisting 
levels")  are  proposed  conditions  of  the 
delisting. 

The  Agency  encourages  the  use  of 
upfront  delisting  petitions  because  they 
have  the  advantage  of  allowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  should  be  su^icient  to 
render  specific  wastes  non-hazardous, 
before  investing  in  new  or  modified 
waste  treatment  systems.  Therefore, 
upfront  delisting  will  allow  new 
facilities  to  receive  exclusions  prior  to 
generating  wastes,  which,  without 
upfront  exclusions,  would  unnecessarily 
have  been  considered  hazardous. 
Upfront  delistings  for  existing  facilities 
can  be  processed  concurrently  during 
construction  or  permitting  activities; 
therefore,  new  or  modified  treatment 
systems  should  be  capable  of  produaag 
wastes  that  are  considered  non- 
hazardous  sooner  than  otherwise  would 
be  possible.  At  the  same  time, 
conditional  batch  testing  requirements 
to  submit  data  verifying  that  the 
delisting  levels  are  achieved  by  the  fully 
operational  manufactiu-ing/treatment 
systems  will  maintain  the  integrity  of 
the  delisting  program  and  will  ensiu-e 
that  only  non-hazardous  wastes  are 
removed  from  Subtide  C  control. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  today's  proposed  decision  imtil  all 
public  conunents  (including  those  at 
requested  hearings,  if  any)  are 
addressed. 

n.  Disposition  of  Petition 

Occidental  Chemical  Corporation, 
Sheffield.  Alabama. 

1.  Petition  for  Exclusion 

Occidental  Chemical  Corporation 
(Occidental),  located  in  Sheffield, 
Alabama,  produces  chlorine  and 
caustics  for  industrial  use.  Occidental 
petitioned  the  Agency  to  conditionally 
exclude  from  regulation  as  a  hazardous 
waste  its  wastewater  treatment  sludge 
generated  by  its  mercury  cell  process, 
presently  listed  as  EPA  Hazardous 
Waste  No.  K106— "Wastewater 
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treatment  sludge  from  the  mercury  cell 
process  in  chlorine  production."  The 
listed  constituent  of  concern  for  K106 
waste  is  mercury.  Occidentald 
petitioned  to  exclude  its  waste  because 
it  does  not  believe  that  the  waste  meets 
the  criteria  for  which  it  was  listed. 
Occidental  also  beUeves  that  its 
treatment  process  will  generate  a  non- 
hazardous  waste  because  the 
constituent  of  concern,  although  present 
in  the  waste,  is  both  low  in 
concentration  and  is  in  an  essentially 
immobile  form.  Occidental  further 
believes  that  the  waste  is  not  hazardous 
for  any  other  reason  [i.e.,  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous). 
Review  of  this  petition  included 
consideration  of  the  original  Usting 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  SoUd 
Waste  Amendments  of  1984.  See  section 
222  of  the  Amendments,  42  U.S.C. 
6921(0,  and  40  CFR  260.22(d)(2)  through 
(4).  Today's  proposal  to  grant  this 
petition  for  dehsting  is  the  result  of  the 
Agency's  evaluation  of  Occidental's 
petition. 

2.  Background 

Occidental  petitioned  the  Agency  to 
exclude  its  treatment  residues  on  July 
22, 1987  and  subsequently  provided 
additional  information  to  complete  its 
petition.  In  support  of  its  petition. 
Occidental  submitted  (1)  detailed 
descriptions  of  its  manufacturing  and 
proposed  waste  treatment  processes; 
and  (2)  a  Ust  of  all  the  raw  materials 
used  in  both  the  manufacturing  and 
treatment  processes.  For  representative 
samples  of  the  reported  filter  cake,  as 
generated,  using  a  pilot-scale  treatment 
system  Occidental  provided  (1)  results 
from  total  constituent  and  EP  toxicity 
analyses  for  all  the  EP  toxic  metals, 
nickel  and  cyanide;  (2)  results  from  total 
constituent  analyses  for  hydrazine;  and 
(3)  total  oil  and  grease  analyses.  Once 
Occidental's  full-scale  treatment  system 
is  on-line,  EPA  proposes  that  Occidental 
be  required  to  submit  the  results  of  total 
constituent  analyses  for  all  the  EP  toxic 
metals,  nickel,  and  cyanide,  reactive 
cyanide,  and  reactive  sulfide  and  results 
of  EP  toxicity  analyses  for  all  the  EP 
toxic  metals,  nickel,  and  cyanide  (using 
distilled  water  in  the  cyanide 
extractions)  on  treated  batches  of 
retorted  filter  cake  (see  Section  6 — 
Verification  Testing  Conditions). 

Occidental  produces  chlorine  and 
caustics  using  a  mercury  cell  process 
(y'.e.,  electrolysis  of  sodium  chloride  or 
potassium  chloride  brine).  Rock  salt  and 
potassium  chloride  are  dissolved  and 
purified  to  form  brines.  The  brine  flows 
into  one  of  the  116  electrolytic  cells 


containing  dimensionally  stable  anodes 
and  flowing  mercury  cathodes.  Chloride 
salt  is  removed  from  the  brine  by 
electrolysis  and  the  deplated  brine 
containing  small  amounts  of  mercury  is 
pumped  back  to  the  brine  system,  where 
additional  salt  is  added  in  a  continuous 
closed  loop  operation.  All  wastewaters 
containing  mercury  contaminants  are 
collected.  The  major  portion  of  the 
contaminated  wastewaters  are  created 
through:  (1)  Purging  of  the  water  used  as 
vapor  seals  or  portions  of  the 
electrolytic  cells  (endboxes),  (2)  wash 
downs  of  the  cells  building,  and  (3)  rain 
or  wash  down  water  in  the  brine, 
caustic  filtration,  and  cell  building 
areas. 

All  wastewater  is  collected  and 
pumped  either  to  a  wastewater  storage 
tank  or,  in  the  case  of  periodic 
maintenance  of  or  other  work  on  the 
storage  tank,  directly  to  the  wastewater 
treatment  system  receiver.  At  the  inlet 
of  the  receiver,  hydrazine  (a  reducing 
agent)  is  added  to  precipitate  mercury 
into  a  Altered  form.  Currently,  the 
mixture  is  filtered  and  the  Rlter  cake  is 
sent  to  a  Subtitle  C  landfill.  The  effluent 
is  sent  through  a  carbon  adsorption  unit 
and  discharged  through  a  permitted 
NPDES  outfall.  The  normal  hydrazine 
concentration  in  the  wastewater  during 
treatment  is  0.5  ppm.  Occidental  claims 
that  upon  exposure  to  air,  hydrazine 
spontaneously  and  rapidly  decomposes 
to  form  nitrogen  and  water. 

Once  its  treatment  system  is  on-line, 
Occidental  proposes  to  wash  the  filter 
cake  prior  to  cleaning  out  the  filter 
press,  but  after  the  plate  and  frame 
filters  are  taken  out  of  service  [i.e.,  the 
filter  cake  will  be  washed  after  the  filter 
press  is  turned  off,  but  prior  to  its 
removal).  All  wash  water  will  then  be 
sent  through  the  treatment  system,  and 
the  remaining  filter  cake  will  be 
removed  from  the  filter  press  (after 
washing)  and  retorted  on  a  batch  basis. 
The  filter  cake  will  be  placed  in  the 
retort  vessel  and  steam  will  be  injected 
into  the  retort  vessel  to  vaporize  the 
mercury.  The  mercury  vapors  will  flow 
out  of  the  vessel  and  into  a  condenser 
where  the  mercury  will  be  cooled, 
condensed,  and  collected  for  reuse  in 
the  electrolytic  process.  Trace  non- 
condensable  mercury  vapors  will  pass 
through  and  be  removed  in  a  carbon 
adsorption  column.  The  completely 
dryretorted  filter  cake  [i.e..  the  filter 
cake  remaining  in  the  retort  vessel)  will 
be  removed  and  either  disposed  in  an 
off-site  Subtitle  D  landfill  or  reused  in 
Occidental's  treatment  system  as  filter 
aid  (diatomaceous  earth),  if  the 
exclusion  is  granted. 


To  collect  representative  samples 
from  filter  presses  like  Occidental's, 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples  comprised  of  independent  grab 
samples  collected  over  time  [e.g.,  grab 
samples  collected  every  hour  and 
composited  by  shift,  etc.).  See  'Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response,  Publication  SW-846  (third 
edition),  November  1986,  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guidance  Manual."  U.S.  EPA,  Office  of 
Solid  Waste,  (EPA/530-SW-fl5-003), 
April  1985. 

Occidental  collected  a  total  of  four 
composite  samples  of  the  filter  cake 
(taken  from  the  filter  press  catch  pans). 
Each  composite  was  made  from  six  grab 
samples.  At  the  time  of  sampling 
Occidental  was  operating  two  filter 
presses.  On  March  11  and  12, 1987,  the 
two  filter  presses  were  cleaned  and  one 
composite  sample  was  collected  from 
each.  On  April  6.  the  two  filter  presses 
were  again  cleaned,  and  an  additional 
composite  sample  was  collected  from 
each  filter  press. 

The  four  composite  samples  were  sent 
to  Occidental's  Delaware  City  plant  for 
retorting.  The  Muscle  Shoals  Plant  retort 
vessel,  except  for  scale,  will  be  identical 
to  the  Delaware  City  retort  vessel.  The 
retorted  sludge  was  sent  to  an  outside 
lab  for  testing  [for  convenience,  the  lab 
is  treated  here  as  part  of  Occidental]. 
Occidental  claims  that,  due  to  a 
consistent  manufacturing  process  and 
the  fact  that  the  Delaware  City  retort 
vessel  and  the  proposed  Musde  Shouls 
retort  vessel  are  identical,  except  for 
scale,  the  tested  samples  are 
representative  of  the  retort  filter  cake  to 
be  generated  once  the  new  treatment 
system  is  fully  operational. 

3.  Agency  Analysis 

Occidental  used  SW-846  method 
numbers  7060-7760  and  9010  to  quantify 
the  total  constituent  concentrations  of 
all  the  EP  toxic  metals,  nickel,  and 
cyanide.  See  'Test  Methods  for 
Evaluating  Solid  Wastes:  Physical/ 
Chemical  Methods,"  U.S.  EPA  Office  of 
Solid  Waste  and  Emergency  Response. 
Pubhcation  SW-846  (third  edition), 
November  1986.  Occidental  used  SW- 
846  method  number  1310  to  quantify  the 
EP  leachable  concentrations  of  all  the 
EP  toxic  metals,  nickel,  and  cyanide  in 
its  waste.  Total  constituent  analysis  of 
the  pilot-scale  retorted  treatment 
residue  revealed  the  maximum  total 
constituent  concentrations  [i.e.,  mass  of 
a  particular  constituent  per  mass  of 
waste)  for  the  EP  toxic  metals,  nickel. 


and  cyanide  presented  in  Table  1.  EP 
toxicity  analysis  for  the  EP  toxic  metals, 
nickel,  and  cyanide  revealed  the 
maximum  EP  leachate  concentrations 
[i.e.,  mass  of  a  particular  constituent  per 
unit  volume  of  extract)  presented  in 
Table  2.  These  detection  limits  represent 
the  lowest  concentrations  quantifiable 
by  Occidental,  when  using  the 
appropriate  SW-846  analytical  methods 
to  analyze  its  waste.  (Detection  limits 
may  vary  according  to  the  waste  and 
waste  matrix  being  analyzed,  i.e.,  the 
"cleanliness"  of  waste  matrices  varies, 
and  "dirty"  waste  matrices  may  cause 
intereferences.  thus  raising  the  detection 
limit.) 

Table  1  .—Maximum  Total  Constituent 
Concentrations  Retorted  Filter 
Cake 


Constituents 


Arsenic 
Barium.. 
Cadmium.. 
Chromium. 

Cyanide 

Lead 

Mercury 

Nickel 

Selenium... 
Silver. 


Corx»ntra- 

tions  (mg/ 

kg) 


27 
48 

4.6 
6S 

2.73 

99 

100 

42 

ND  (0.6) 

9.9 


ND:  Not  Detected.  Denotes  concentration  below 
the  detection  hmits  speafied  in  parentheses. 

Table  2.— Maximum  EP  Leachate 
Concentrations  Retorted  Filter 
Cake 


Constituents 

Concentra- 
tk>ns(mg/1) 

ArSAnir ,...,.. 

0  033 

Banum .. „ 

014 

Cadmium ™          

0  016 

Chromium „„„ . 

Cyanide 

Lead 

IMercury 

NO  (0.005) 
ND  (0.01) 
ND  (0.06) 
0.0024 

Nickel 

Selenium ........ ..„ 

Silver 

0.13 
ND  (0.005) 
ND  (0.007) 

ND:  Not  Detected.  Denotes  concentrations  below 
ttte  detection  limits  specified  in  parentheses. 

Occidental  did  not  analyze  for  sulfide 
because  sulfide  is  not  used  in  the 
process,  consequently,  sulfide  is  not 
expected  to  be  present  in  the  waste. 
However,  as  explained  later,  if  a  final 
exclusion  is  granted.  Occidental  will  be 
required  to  analyze  for  sulfide  during 
the  verification  testing  period.  Analysis 
for  the  concentration  of  total  hydrazine, 
using  American  Society  of  Testing 
Methods  (ASTM)  number  D-1385  (an 
SW-846  test  method  for  hydrazine  is  not 
available)  and  a  detection  limit  of  <0.2 
mg/kg.  demonstrated  that  hydrazine 
was  not  detectable  in  the  retorted 
waste. 


Occidental  claims  that  no  other 
hazardous  constituents  of  concern, 
except  for  carbon  tetrachloride,  are  used 
in  its  rnanufactiuing  or  treatment 
processes.  However.  Occidental  claims 
that  carbon  tetrachloride  will  not  be 
present  in  the  retorted  filter  cake 
because  carbon  tetrachloride  is  used 
outside  of  the  wastewater  treatment 
system  [i.e.,  carbon  tetrachloride  is  used 
in  the  chlorine  gas  purification  system). 
The  Agency  accepted  this  explanation. 
Finally,  Occidental  claims  that  the 
waste  does  not  exhibit  any  of  the 
characteristics  of  ignitabihty.  reactivity, 
or  corrosivity.  See  40  CFR  261.21.  261.22, 
and  261.23. 

Wastes  having  more  than  one  percent 
total  oil  and  grease  may  have  significant 
concentrations  of  the  constituents  of 
concern  in  the  oil  phase  (which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure)  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample 
(interfering  with  the  leaching  out  of 
metals  from  the  sample).  Consequently, 
the  Agency  requires  that  the  EP 
analyses  be  modified  in  accordance 
vdth  the  Oily  Waste  EP  methodology  if 
the  waste  ejchibits  more  than  one 
percent  total  oil  and  grease.  See  SW-846 
method  number  1330.  Using  SW-846 
method  number  9070.  Occidental 
determined  that  its  waste  had  a 
maximum  total  oil  and  grease  content  of 
less  than  5  mg/1  (0.0005  percent); 
therefore,  EP  analyses  did  not  have  to 
be  modified  in  accordance  with  the  Oily 
Waste  EP  methodology. 

Occidental  submitted  a  signed 
certification  stating  that,  based  on 
current  annual  waste  generation  and 
pilot-scale  results,  it  anticipates 
generating  no  more  than  40  cubic  yards 
of  retorted  filter  cake  annually.  The 
Agency  may  review  a  petitioner's 
estimates  and,  on  occasion,  has 
requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
Occidental's  certified  estimate  of  40 
cubic  yards. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
Occidental's  exclusion.  The  sworn 
affidavit  submitted  with  this  petition 
binds  the  petitioner  to  present  truthful 
and  acciu-ate  results.  The  Agency, 
however,  has  previously  conducted  a 
spot-sampling  and  analysis  program  to 
verify  the  representative  nature  of  the 
data  for  some  percentage  of  the 
submitted  petitions,  and  may  elect  to 
visit  this  facility  in  the  future  for  spot- 
sampling. 


4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  retorted  filter  cake  wastes 
and  decided  that  a  landfill  scenario  is 
the  most  reasonable,  worst-case 
scenario  for  this  waste.  Under  a  landfill 
disposal  scenario,  the  major  exposure 
route  of  concern  for  any  hazardous 
constituents  would  be  ingestion  of 
contaminated  groimd  water.  The 
Agency,  therefore,  evaluated  the 
petitioned  waste  using  its  vertical  and 
horizontal  spread  (VHS)  landfill  model 
which  predicts  the  potential  for  ground- 
water contamination  from  wastes  that 
are  landfilled.  See  50  FTl  7882  (February 
26, 1985),  50  FR  48896  (November  27, 
1985),  and  the  RCRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  VHS  model  and  its  parameters. 
This  modeling  approach,  which  includes 
a  ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
as  applied  to  the  evaluation  of 
Occidental's  waste. 

The  Agency  used  the  VHS  model  to 
evaluate  the  mobility  of  arsenic,  barium, 
cadmium,  nickel,  and  mercury  from 
Occidental's  waste.  The  Agency's 
evaluation,  using  Occidental's  maximum 
waste  generation  rate  of  40  cubic  yards 
cmd  the  maximum  EP  leachate 
concentrations  of  the  inorganic 
constituents  of  concern  in  the  VHS 
model,  generated  the  compliance-point 
concentrations  shown  in  Table  3.  The 
Agency  did  not  evaluate  the  mobility  of 
the  remaining  inorganic  constituents 
[i.e.,  chromium,  cyanide,  lead,  selenium, 
and  silver)  from  Occidental's  waste 
because  they  were  not  detected  in  the 
EP  extract  using  the  appropriate  SW-846 
analytical  test  methods  (see  Table  2). 
The  Agency  believes  it  is  inappropriate 
to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
non-detectable  value  was  obtained 
using  the  appropriate  analytical  method. 
Specifically,  if  a  constituent  can  not  be 
detected  (when  using  the  appropriate 
analytical  method)  the  Agency  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the  environment. 
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Table  3— VHS:  Calculated  Compu- 
ANCE-PoiNT  Concentrations  Listed 
AND  Non-Listed  Constituents  Re- 
torted Treatment  Residue 


CooHauBnta 

CorryllBfioa- 
CorKanlrft- 

Reguiatory 
Starxknte 

Arsanie  . 

Barium 

Cartmiiim  

0.001 
a0043 

aooo6 

OlOOOI 
0.004 

O.OS 

1.0 

0.01 

Mercury . 

0.002 

as 

UMI 


The  retorted  filter  can  waste  exhibited 
arsenic  barium,  cadmium,  mercury,  and 
nickel  levels  at  the  compliance  point 
below  the  health-based  levels  lued  in 
delisting  decisionmaking.  See  "Docket 
Report  on  Health-based  Regulatory 
Levels  and  Sohibilities  Used  in  the 
Evaluation  of  Delisting  Petitions,"  June 
8, 1988,  located  in  the  RCRA  public 
docket. 

Because  the  total  constituent 
concentration  of  cyanide  is  2.73  ppm.  the 
Agency  believes  that  the  concentration 
of  reactive  cyanide  will  not  exceed  the 
Agency's  interim  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation,"  July  12, 1985, 
internal  Agency  memorandum  in  the 
RCRA  public  docket  Last,  the  Agency 
normally  requests  analyses  for  reactive 
sulfide;  however,  since  sulfides  are  not 
used  in  any  of  Occidental's  processes 
and  since  this  is  a  proposed  "upfront" 
exclusion  requiring  additional 
verification  testing,  the  Agency,  in  this 
case,  will  process  this  petition  without 
requiring  Occidental  to  provide  einalyses 
for  reactive  sulfide  at  this  time.  If, 
however,  a  final  exclusion  is  granted. 
Occidental  would  be  required  to  test  for 
reactive  sulfide  during  the  verification 
testing  period.  If  concentrations  of 
reactive  sulfide  are  then  detected  above 
the  Agency's  level  of  regulatory  concern. 
Occidental  would  be  required  to  either 
retreat  the  waste  or  handle  the  waste  as 
hazardous. 

The  Agency  reviewed  Occidental's 
list  of  raw  materials  and  material  safety 
data  sheets  and  did  not  identify  any 
other  hazardous  constituents  of  concern 
being  used  by  Occidental,  other  than 
hydrazine  (or  carbon  tetrachloride  as 
discussed  above),  and  it  believes  that  no 
other  hazardous  constituents  of  concern 
are  likely  to  be  present  or  formed  as 
reaction  products  or  by-products  of 
Occidental's  waste.  The  Agency 
believes  that  hydrazine  will  not  be 
present  at  detectable  levels  in  the 
retorted  residue  because  hydrazine,  on 
exposure  to  oxygen,  completely 
decomposes  into  nitrogen  and  water.  As 


stated  above,  hydraxine  was  not 
detected  in  the  retorted  waste  from  the 
pilot-scale  system,  and  the  Agency  will 
not  evaluate  non-detectable 
concentrations  of  s  constituent  of 
concern  if  it  does  not  believe  that  the 
constituent  will  be  present  in  the 
petitioned  wastestream.  Lastly,  based 
on  the  data  submitted  by  OccidentaL  the 
waste  is  not  expected  to  exhibit  any  of 
the  characteristics  of  ignitability. 
reactivity,  or  corrosivity.  See  40  CFR 
261.21,  261.22,  and  281.23. 

5.  Conclusion 

The  Agency  believes  that  Occidental's 
proposed  retort  treatment  system  can 
render  the  K106  wastes  non-hazardous. 
The  manufacttiring  and  treatment 
processes  are  believed  to  be  uniform 
and  consistent  since  the  facility  neither 
operates  as  a  fob  shop  nor  has  seasonal 
product  variations.  However,  Occidental 
has  reported  that  the  total  constituent 
concentration  of  mercury  varies 
according  to  the  amount  of  precipitation. 
Therefore,  at  certain  times,  it  will  be 
possible  for  the  total  constituent 
concentration  of  mercury  to  be  hi^er 
than  the  total  constituent  concentration 
of  mercury  demonstrated  during 
Occidental's  sampling  period.  As  a 
result  of  the  possible  variation  in  the 
total  concentration  of  mercury. 
Occidental  requested  an  exclusion 
conditioned  upon  the  collection  of 
samples  of  retort  filter  cake  and  the 
subsequent  analysis  for  EP  leachate 
concentrations  of  merciuy,  proposed 
testing  of  each  treated  batdi  for  EP 
levels  of  mercury,  as  discussed  below, 
addresses  the  Agency's  concern  of 
possible  variation  in  the  EP  leachable 
mercury  levels  occurring  in  Occidental's 
treatment  residue. 

The  Agency,  therefore,  is  proposing 
that  Occidental's  retorted  filter  cake,  if 
it  meets  certain  verification  testing 
requirements,  be  considered  non- 
hazardous,  as  it  should  not  present  a 
significant  hazard  to  either  human 
health  or  the  environment.  The  Agency 
proposes  to  grant  a  conditional 
exclusion  to  Occidental  Chemical 
Corporation,  located  in  Sheffield. 
Alabama,  for  its  retorted  treatment  filter 
cake  described  in  its  petition  as  EPA 
Hazardous  Waste  No.  Kioa  If  the 
proposed  rule  becomes  effective,  the 
retorted  treatment  filter  cake  would  no 
longer  be  subject  to  regulation  under  40 
CFR  Parts  282  throu^  288  and  the 
permitting  standards  of  40  CFR  Part  270. 

ft  Verification  Testing  Conditions 

As  stated  earlier,  the  proposed 
exclusion  contains  verification  testing 
requirements.  If  the  final  exclusion  is 
granted,  the  petitioner  will  be  required 


both  to  verify  that  the  treatment  system 
is  on-line  and  operating  as  described  in 
the  petition,  and  to  show  that,  once  on- 
line, the  treatment  system  can  meet  the 
Agency's  verification  testing  limitations 
[i.e.,  "delisting  levels'*)-  These  proposed 
conditions  are  specific  to  die  upfront 
exclusion  petitioned  by  Occidental. 

This  proposed  exclusion  is  conditional 
upon  the  following: 

(1)  Occidental  must  collect  '' 
representative  gnb  samples  of  each 
treated  batch  of  ret(»ed  filter  cake  prior 
to  its  disposal  or  recycling  and  analyze 
the  samples  for  the  EP  leachate 
concentration  of  mercury.  Analyses 
must  be  performed  according  to  SW-846 
methodologies.  Any  treated  batch  or 
retorted  filter  cake  which  exhibits  EP 
leachable  mercury  at  a  concentration 
exceeding  0.065  mg/l  must  either  be 
retreated  until  it  meets  this  level  or  be 
managed  and  disposed  of  in  accordance 
with  Subtitle  CZ  of  RCRA.  Occidental 
must  report  the  analytical  data  within  90 
days  after  the  treatment  of  the  first  full- 
scale  batch,  and  every  90  days  following 
the  initial  report 

The  Agency  is  proposing  to  require 
Occidental  to  continually  test  each 
batch  of  retorted  filter  cake  for  the  EP 
leachate  concentration  of  mercury  prior 
to  the  filter  cake's  disposal  or 
recycyling,  in  order  to  ensure  that  the  EP 
leachate  concentration  of  mercury  has 
been  reduced  to  below  the  level  of 
regulatory  concern.  This  requirement  is 
included  because  it  occasionally  may  be 
necessary  to  re-treat  tireated  batches  to 
reduce  the  concentration  of  EP  leachate 
mercury  to  meet  the  delisting  level  of 
0JO6S  mg/l. 

(2)  Occidental  must  collect  weekly 
composite  samples  comprised  of 
representative  grab  samples  from  each 
batch  of  retorted  filter  cake  generated 
during  the  particular  week  and  analyze 
the  weekly  composite  samples  for  both 
the  total  constituent  and  EP  leachate 
concentrations  of  all  the  EP  toxic  metals 
(except  mercury],  nickel,  and  cyanide 
(using  distilled  water  instead  of  acetic 
acid  in  the  cyanide  extraction),  and  the 
total  constituent  concentrations  of 
reactive  sulfide  and  reactive  cyanide. 
Analyses  must  be  performed  according 
to  SW-646  methodologies.  Occidental 
must  report  the  analytical  test  data 
within  90  days  after  the  treatment  of  the 
first  full-scale  batch,  and  every  90  days 
following  the  initial  report. 

(3]  If,  under  condition  (2),  the  EP 
leachate  concentrations  for  chromium, 
lead,  arsenic  or  silver  exceed  1.616  m/l; 
for  barium  exceeds  32.3  mg/l;  for 
cadmium  or  selenium  exceed  0.323  mg/l; 
for  nickel  exceeds  16.15  mg/l:  for 
cyanide  exceeds  22.61  mg/l;  or  for  total 


reactive  cyanide  or  total  reactive  sulfide 
levels  exceed  250  mg/kg  and  500  mg/kg, 
respectively,  the  waste  must  either  be 
retreated  until  it  meets  these  levels  or 
managed  and  disposed  of  in  accordance 
with  Subtitle  C  of  RCRA. 

(4)  The  requirements  of  conditions  (2) 
and  (3)  only  shall  be  terminated  by  EPA 
when  the  results  of  four  consecutive 
weekly  composite  samples  for  the 
petitioned  waste  show  the  maximum 
allowable  levels  in  condition  (3)  are  not 
exceeded  and  the  Chief.  Variances 
Section,  notifies  Occidental  that  the 
requirements  of  condition  (2)  have  been 
lifted. 

The  Agency  is  proposing  a  mechanism 
both  to  collect  a  minimum  of  four 
weekly  composite  samples  and  to 
terminate  the  testing  and  reporting 
requirements  of  condition  (2),  after  four 
consecutive  weeks  of  meeting  the 
delisting  levels,  for  the  reasons  stated 
below. 

First,  the  Agency  is  proposing  to 
require  sufficient  analytical  retort 
treatment  system  is  on-line  and 
operating  properly.  The  Agency 
determined  through  its  review  of  similar 
petitions  that  approximately  four  weeks 
are  required  for  a  facility  to  train 
operators  and  collect  sufficient  data  to 
verify  that  the  full-scale  treatment 
process  is  operating  correctly. 
Accordingly,  the  Agency  is  proposing 
that  Occidental  be  required  to  collect  a 
minimum  of  four  weekly  composite 
samples.  (If  Occidental  needs  more  than 
four  weeks  to  bring  its  full-scale 
treatment  process  up  to  specifications  in 
order  to  meet  the  delisting  levels  of 
condition  (3)  the  terms  of  condition  (4) 
'require  four  consecutive  weeks  once 
meeting  specifications.) 

Second,  based  both  on  the  pilot-scale 
data  submitted  by  Occidental  and  the 
characteristics  of  the  untreated  waste 
[i.e.,  un-retorted  filter  cake),  the  Agency 
believes  that  consistently  non- 
hazardous  levels  of  the  EP  toxic  metals 
(except  mercury),  nickel,  cyanide, 
reactive  sulfide,  and  reactive  cyanide 
can  be  generated  from  Occidental's 
retort  treatment  process.  Thus,  the 
Agency  believes  that,  in  this  case,  a 
requirement  for  continued  testing,  after 
four  consecutive  weekly  composite 
samples  meet  the  delisting  levels  of 
condition  (3),  would  be  excessive. 
I      Lastly,  the  termination  of  the  sampling 
and  reporting  requirements  of  condition 
(2),  after  four  consecutive  weekly 
composite  samples  meet  the  delisting 
levels  of  condition  (3),  is  consistent  with 
existing  policy  that  testing  may  be 
terminated  for  continuously  generated 
wastes  after  taking  a  minimum  of  four 
representative  samples  if  those  wastes 
are  well  mixed  and  uniformly  produced. 


(EPA  nonnally  requests  a  fnimmnm  of 
four  samples  of  a  continuously 
generated  waste.)  See  'Test  Methods  for 
Evaluating  Solid  Wastes:  Physical/ 
Chemical  Methods,"  U.S.  EPA  Office  of 
Solid  Waste  and  Emergency  Response, 
Publication  SW-846  (tiiird  edition), 
November  1988,  and  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual"  U.S.  EPA,  Office  of  Solid 
Waste,  (EPA/530-SW-85-003).  April 
1965. 

Future  upfront  delisting  proposals  and 
decisions  issued  by  the  Agency  may 
include  different  testing  and  reporting 
requirements  based  on  an  evaluation  of 
the  uniformity  of  the  process  and  of  the 
waste,  of  the  waste  volume  (including 
whether  there  is  a  fixed  volume  of  waste 
or  an  infinite  source),  and  of  other 
factors  normally  considered  in  the 
petition  review  process.  For  example, 
wastes  with  variable  constituent 
concentrations,  discussed  in  previous 
delisting  decisions  [e.g.,  see  51  FR  41323, 
November  14. 1986)  and  here  for 
mercury,  may  require  continuous  batch 
testing. 

(5)  All  data  must  be  submitted  to  the 
Chief,  Variances  Section,  PSPD/OSW 
(OS-343),  U.S.  EPA,  401  M  Sti-eet.  SW. 
Washington,  DC  20460  within  the  time 
period  specified  in  conditions  (1)  and 
(2),  respectively.  Failure  to  submit  the 
required  data  will  be  considered  by  the 
Agency  sufficient  basis  to  revoke 
Occidental's  exclusion  to  the  extent 
directed  by  EPA.  All  data  must  be 
accompanied  by  the  following 
certification  statement: 

Under  civil  and  criminal  penalty  of  law  for 
the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code  which  include,  but  may  not  be 
limited  to,  18  U.S.C.  8928).  I  certify  that  the 
information  contained  in  or  accompanying 
this  document  is  true,  accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy,  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  persons  who.  acting 
under  my  direct  instructions,  made  the 
verification  that  this  information  is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exclusion  of 
wastes  will  be  void  as  if  it  never  had  effect  or 
to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reliance  on  the  void  exclusion 


(Name  of  Certifying  Person]        Date 


(Title  of  Certifying  Per«on) 

If  made  final,  the  proposed  exclusion 
will  oidy  apply  to  the  processes  covered 
by  the  original  demonstration.  The 
facilify  would  require  a  new  exclusion  if 
either  its  manufacturing  or  treatment 
processes  or  waste  volumes  are  altered, 
and  accordingly  would  need  to  file  a 
new  petition.  The  facility  must  treat 
waste  generated  from  changed 
processes  as  hazardous  imtil  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  dehsted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facihty,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  deHsted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
ret:ycling.  or  reclamation. 

UL  Effiectivs  Date 

This  rule,  of  promulgated.  wiD  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3O10  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  commutnity 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010.  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule     ■ 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect  if 
promulgated,  would  be  to  reduce  the 
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overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  conunent  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions].  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  sigiuficant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Date:  November  2, 1988. 
leffrey  D.  Denit. 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(a),  6921.  and  6922). 

2.  In  Table  2  of  Appendix  IX,  add  the 
following  wastestreams  in  alphabetical 
order: 

Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260.22 


Table  2— Wastes  Excluded  From 
Specific  Sources 


Facility 


Address 


Waste  Description 


Occidental 
Chemical 
Corp.. 
Muscle 
Shoals 
Produc- 
tion Plant 


Sheffield, 
Aiatiama 


4 

m 


Retorted  litter  cake 
from  tt>e  treatment 
of  wastewater 
sludge  generated 
from  the  mercury 
cell  process  in 
clonr>e  production 
(EPA  Hazardous 
Waste  1^.  K106) 
after  [lr>sert  date  of 
final  rule's 
publicatKXil.  This 
exdusKXi  w 
corxJitior^l  upon  the 
submission  of  data 
obtairied  form 
Occxtental's  ftill- 
scale  retort 
treatment  system 
t>ecause 

Occtdental's  origirial 
data  were  t>ased  on 
a  pilot-scale  retort 
system.  To  ensure 
that  tiazardous 
constituents  are  not 
present  in  ttie  waste 
at  levels  of 
regulatory  concern 
orx^e  the  full-scale 
treatment  faciMy  is 
in  operation. 
Occidental  must 
implement  a  testing 
program.  This 
tesong  program 
must  meet  the 
following  conditions 
for  the  exclusion  to 
be  valid: 

(1)  Occidental  must 
collect 

representative  grab 
samples  of  each 
treated  t>atch  of 
retorted  filter  cake 
prxx  to  Its  disposal 
or  recycling  and 
analyze  ttie  sample 
for  ttie  EP  leachate 
concentratKin  of 
mercury.  Analyses 
must  be  performed 
accordinq  to  SW- 
846  metnodokjgies. 
Any  treated  t>atch  of 
retorted  filter  cake 
which  exhibits  EP 
leachatile  mercury 
at  a  concentration 
exceeding  0.065 
mg/l  must  either  be 
retreated  until  it 
meets  ttiis  level  or 
managed  and 
disposed  of  in 
accordance  with 
Subtitle  C  of  RCRA. 
Occidental  must 
report  tfie  analytical 
data  within  90  days 
after  ttie  treatment 
of  ttie  first  fuH-scaie 
t>atch,  and  every  90 
days  folk>wing  the 
imtiai  report. 


Table  2— Wastes  Excluded  From 
Specific  Sources — Continued 


Facility 


Address 


Waste  Descnplion 


(2)  Ocodental  must 

COHOCt  WOOKiy 

composite  samples 
compnsed  of 
representative  grab 
samples  from  each 
batch  of  retorted 
filter  cake  generated 
dunng  t>>e  particuiar 
week  and  analyze 
the  weekly 
composite  samples 
for  both  the  total 
corwtituent  and  EP 
leachate 

corx»ntrations  of  all 
ttie  EP  toxic  metals 
(except  mercury), 
mckel,  and  cyanide 
(using  distilled  water 
instead  of  acetic 
acid  in  ttie  cyanide 
extraction),  and  the 
total  constituent 
corx^ntrations  of 
reactive  sulfide  and 
reactive  cyanide. 
Analyses  must  be 
performed  according 
toSW-846 
mettxxjologies. 
Ocodental  must 
report  the  analytical 
test  data  wittwi  90 
days  after  the 
treatment  of  tr»  first 
fuH-scale  batch,  and 
every  90  days 
folkiwing  ttie  initial 
report 

(3)  If,  under  condition 
(2).  the  EP  leachate 
concentratk>ns  for 
ctvomium,  lead, 
arsenic,  or  silver 
exceed  1.616  mg/l; 
for  banum  exceeds 
32.3  mg/l;  for 
cadmium  or 
selenium  exceed 

0  323  mg/l;  for 
nickel  exceeds 
16.15  mg/l;  for 
cyanide  exceeds 
22.61  mg/l;  or  total 
reactive  cyanide  or 
total  reactive  sulfide 
levels  exceed  250 
mg/kg  and  500  mg/ 
kg,  respectively,  tfie 
waste  must  eittier 
t>e  retreated  until  it 
meets  tfiese  levels 
or  t>e  managed  and 
disposed  ol  in 
accordance  with 
Subtitle  C  ol  RCRA. 


Table  2— Wastes  Excluded  From 
Specific  Sources— Continued 


FadMy 


Address 


Waste  Oeacrtption 


(4)  Tlie  raquiraments 
of  conditions  (2)  and 
(3)  only  shall  be 
terminated  by  EPA 
wtien  ttie  results  Ol 
four  consecutive 
weekly  composite 
samples  for  the 
petitioned  waste 
show  the  maximum 
allowable  levels  in 
condition  (3)  are  not 
exceeded  and  the 
Chief,  Variances 
Section,  notifies 
Occkjental  tha^  ttie 
repuii  ementa  of 
condition  (2)  have 
bean  lifted. 

(5)  All  dau  must  be 
submitted  to  the 
Chief  Variances 
Section.  PSPD/ 
OSW  (OS-343), 
U.S.  EPA  401  M 
Street,  SW., 
Wastiington,  DC 
20460  wJthn  the 
time  period 
specified  In 
conditions  (1)  and 
(2),  respectively. 
Failure  to  submit  ttie 
required  data  will  be 
considered  by  ttie 
Agency  suf  fident 
basis  to  revoke 
Occidental's 
exclusion  to  ttie 
extent  directed  t>y 
EPA  All  data  must 
tie  accompanied  by 
ttie  following 
certificatk}n 
statement 

"Under  civil  and 
cnminal  penalty  of 
law  for  ttie  making 
or  sutimisskyi  of 
falsa  or  fraudulent 
statements  or 
representations 
(pursuant  to  ttie 
applicable 
provisions  of  the 
Federal  Code  wtiich 
Include,  but  may  not 
tie  limited  to,  18 
US.C.  S6828),  I 
certify  ttiat  ttie 
information 
contained  in  or 
•ccompanying  ttiis 
document  is  true, 
accurate  and 
complete. 


Table  2— Wastes  Excluded  From 
SpECiFtc  Sources— Continued 


Facility 


Address 


Waste  Description 


As  to  the  (thoea) 
kjentified  section(s) 
of  this  document  for 
wtiich  I  cannot 
personally  verify  its 
(ther)  tnithand 
accuracy,  I  certify  as 
ttie  company  official 
tiaving  supervisory 
responsitwlity  for  tfie 
persons  who,  acting 
under  my  direct 
Instructions,  made 
ttie  verificatkxi  ttiat 
this  Information  is 
true,  accurate  and 
complete. 

In  the  event  that  any 
of  this  information  is 
determined  by  EPA 
in  Its  sole  discretion 
to  be  false, 
inaocurale  or 
incomplete,  and 
upon  conveyance  of 
this  fact  to  ttie 
company,  I 
recognize  and  agree 
ttiat  this  exclusion 
of  vyastes  will  tie 
void  as  if  its  never 
had  effecat  or  to  the 
extent  directed  t>y 
EPA  and  that  the 
company  will  tie 
liatile  for  any 
actions  taken  in 
contravention  of  ttie 
comapny's  RCRA 
and  CEHCLA 
obligations  premised 
upon  ttie  company's 
reliance  on  the  void 
exdusKm." 


i  [FR  Doc.  88-25773  Filed  11-7-88;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  670 

Conservation  of  Antarctic  Animals 
and  Plants;  Enforcement  and  Hearing 
Procedures;  Tourism  Guidelines 

agency:  National  Science  Foundation. 
ACTION:  Proposed  rule. 

summary:  The  National  Science 
Foundation  proposes  to  issue 
regulations  governing  the  administrative 
handling  of  alleged  violations  of  the 
Antarctic  Conservation  Act  of  1978.  The 
regulations  cover  the  full  range  of 
procedural  requirements  for  civil 
enforcement  actions  initiated  by  NSF 
against  those  who  contravene  the 
mandates  of  the  Antarctic  Conservation 


Act  Subjects  covered  include,  but  are 
not  limited  to,  complaint  procediires,     - 
notice  and  opportunity  for  response,  pre- 
hearing activities  and  motion  practice, 
adjudicatory  hearing  procedures, 
standards  of  proof,  penalty  assessments, 
settlement,  and  appeal.  Responsibilities 
of  various  imits  within  NSF  are  also  set 
out  in  detail 

DATE:  Comments  must  be  received  on  or 
before  January  2, 1989. 

ADDRESS:  Comments  may  be  mailed  to 
National  Science  Foundation.  Office  of 
the  General  Counsel.  Room  501. 1800  G. 
Street.  NW.  Washington,  DC  20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen.  Deputy  General 
Counsel,  or  Lawrunce  Rudolph, 
Assistant  General  Counsel  at  (202)  357- 
9435. 

SUPPLEMENTARY  IHFOftMATIOM:  The 

Director  of  the  National  Science 
Foundation  is  responsible  for  enforcing 
various  conservation  and  environmental 
protection  provisions  of  the  Antarctic 
Conservation  Act  of  1978, 18  U.S.C.  2401 
et  seq.  The  Act  specifies  prohibited  acts 
by  United  States  citizens,  such  as 
dischai^ging  pollutants,  or  killing, 
trapping,  harming,  or  harassing 
protected  species,  without  a  valid  NSF 
permit.  Violators  of  the  Act  are  subject 
to  civil  penalty  actions  initiated  by  NSF 
and  to  possible  criminal  proceedings  as 
well. 

In  the  absence  of  formal  hearing 
regulations,  the  Act  allows  NSF  to 
proceed  against  alleged  violators  and 
seek  penalties  so  long  as  the 
Administrative  Procedure  Act 
requireinents  for  adjudicatory  hearings 
are  followed.  Until  recently,  due  to  the 
remoteness  of  the  Antarctic  region  and 
the  relatively  small  number  of  scientists 
and  visitors  there,  few  violations  of  the 
Act  occurred.  NSF  informally  handled 
these  instances  of  non-compliance. 

The  past  five  years  have  witnessed  a 
dramatic  rise  in  tourism  in  the  Antarctic, 
expanded  scientific  research  throughout 
the  Continent,  and  increased 
operational  activity  at  United  States 
stations.  NSF  concludes  that  enforcing 
Antarctic  conser\'ation  measures  and 
preserving  present  and  future 
opportunities  for  scientific  research  wiU 
become  increasingly  difficuJt  if  the 
Foundation  relies  solely  on  voluntary 
compliance  and  informal  enforcement 
methods. 

Early  in  1988,  NSF  considered  revising 
its  regulations  under  the  Antarctic 
Conservation  Act  to  include  formal 
enforcement  and  hearing  procedures 
designed  to  insure  the  fair  and  efficient 
handling  of  administrative  complaints 
that  charge  individuals  with  violations 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rules  primarily  affect  the 
internal  procediu-es  of  a  Federal  Agency. 

List  of  Subjects  in  45  CFR  Part  670 

Administrative  practice  and 
procedure.  Conservation  of  antarctic 
animals  and  plants.  Enforcement  and 
hearing  procedures. 

For  the  reasons  set  out  in  the 
preamble.  Title  45,  Subtitle  B.  Chapter 
VI  of  the  Code  of  Federal  Regulations  is 
propo.sed  to  he  amended  by  adding 
Subpart  K  ic  Paif  670  as  set  forth  below. 

Datb<i  November  2, 1988. 

Robert  M.  Andersen, 

Deputy  General  Counsel,  National  Science 
Foundation. 

PART  670— (AMENDED] 

Subpart  K  is  added  to  read  as  follows; 

Sui)part  K— Enforcement  and  Hearing 
Procedures 


S  670^    Hearing  procedures— Scope  of 


t 
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of  the  Act  NSF  announced  that  it  would 
conduct  a  public  hearing  to  aid  the 
Foundation  in  its  deliberations 
concering  the  need  for  hearing  and 
enforcement  regulations  and  for  possible 
Antarctic  tourism  guidelines.  On  July  15. 
1988,  members  of  the  public,  scientists 
who  perform  research  in  the  Antarctic, 
naturalists,  environmentalists,  lawyers, 
and  representatives  of  the  tourism 
industry  attended  NSFs  public  hearing 
and  offered  statements  for  the  record. 

The  Antarctic  Conservation  Act 
authorizes  NSF  to  establish  formal 
regulatory  procedures  that  facilitate 
efficient  processing  of  administrative 
penalty  cases  and  prevent  procedural 
disputes  from  stalling  the  swift  and  just 
resolution  of  alleged  violations  of  the 
Act.  Based  on  further  review  of  the 
issues  and  the  record  of  the  public 
hearing,  the  Foundation  determined  that 
it  should  propose  formal  hearing  and 
enforcement  regulations.  These 
proposed  regulations  are  primarily 
procedural  in  nature:  they  govern  NSFs 
internal  handling  of  complaints 
regarding  violations  of  the  Antarctic 
Conservation  Act 

Effective  hearing  and  enforcement 
procedures  deter  environmental  and 
conservation  violations  and 
demonstrate  the  Foundation's 
continuing  commitment  to  its  obligations 
under  the  Act  and  to  international 
leadership  in  the  Antarctic  community. 
The  proposed  regulations  are  similar  to 
the  regulations  promulgated  by  other 
agencies  governing  enforcement  cases 
and  the  administrative  assessment  of 
civil  penalties. 

This  proposed  regulatory  action  is  one 
of  several  initiatives  discussed  at  the 
public  hearing.  Comments  by  interested 
parties  are  encouraged.  NSF  intends  to 
thoroughly  review  all  comments,  as  well 
as  other  issues  and  proposals  raised  at 
the  public  hearing,  and  take  further 
appropriate  action.  For  example,  NSF 
may  establish  a  working  group  of 
representatives  of  the  tourism  industry, 
scientists,  environmentalists,  and  others 
to  review  NSFs  tourism  policies.  Among 
other  issues,  the  working  group  may 
assess  the  effectiveness  of  voluntary 
restrictions  on  the  numbers  and  kinds  of 
tourist  activities,  since  roost  of  the 
hearing  participants  favored  minimizing 
mandatory  restrictions.  NSF  reserves 
the  right  to  further  amend  its  regulations 
if  it  determines  that  such  action  is 
necessary  to  protect  Antarctic  science, 
natural  resources,  and  wildlife. 
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.50    Hearing  Procedures — Scope  of  these 

rules. 

.51     Dermitions. 
,52    Powers  and  duties  of  the  Director 

Presiding  Official;  Division  of  Polar 

Programs. 

53  Filing,  service,  and  form  of  pleadings 
and  documents. 

54  Filing  and  service  of  rulings,  orders, 
and  decisions. 

55  Appearances. 

56  Issuance  of  complaint. 

57  Answer  to  the  complaint 

58  Motions. 

59  Default  order. 

60  Informal  settlement;  consent 
agreement  and  order. 

61  Prehearing  conference. 

,62    Accelerated  decision:  decision  to 
dismiss. 

63     Scheduling  the  hearing. 
,64    Evidence. 

65  Objections  and  offers  of  proof. 

66  Burden  of  presentation;  burden  of 
persuasion. 

67  Filing  the  transcript. 

68  Proposed  findings,  conclusions,  and 
order. 

69  Initial  decision. 

70  Appeal  from  or  review  of 
interlocutory  orders  or  rulings. 

71  Appeal  from  or  review  of  initial 
decision. 

72  Final  order  on  appeal. 


UMI 


Executive  Order  12291,  Federal 
Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regufation. 


Subpart  K— Enforcement  and  Hearing 
Procedures 

Authority:  The  Antarctic  Conservation  Act 
of  197a  16  U.S.C.  2409(f):  2405;  2401-2412;  The 
National  Science  Foundiation  Act  42  U.S.C. 
1861  et  seq. 


I 


(a)  These  hearing  rules  govern  all 
adjudicatory  proceedings  for  the 
assessment  of  civil  penalties  or 
imposition  of  other  sanctions  pursuant 
to  the  Antarctic  Conservation  Act  of 
1978. 16  U.S.C.  2407;  2404(f);  2401-2412; 
and 

(b)  Other  adjudicatory  proceedings 
that  the  Foundation,  in  its  discretion, 
determines  are  appropriate  for  handling 
under  these  rules,  including  proceedings 
governed  by  the  Administrative 
Procedure  Act  requirements  for 
"hearings  on  the  record."  5  U.S.C.  554 
(1982). 

(c)  Questions  arising  at  any  staee  of 
the  proceeding  which  are  not  addressed 
in  these  rules  shall  be  resolved  at  the 
discretion  of  the  Director  or  Presiding 
Officer. 

§  670.51    Definitions. 

(a)  Throughout  these  rules,  words  in 
the  singular  also  include  the  plural,  and 
words  in  the  masculine  gender  also 
include  the  feminine,  and  vice  versa. 

(b)  "Act"  means  the  particular  statute 
authorizing  the  initiation  of  the 
proceeding. 

(c)  "Administrative  Law  Judge"  means 
an  Administrative  L.aw  Judge  appointed 
under  5  U.S.C.  Section  3105  (See  also 
Pub.  L  95-251,  92  Stat.  183). 

(d)  "Complainant"  means  any  person 
authorized  to  issue  a  complaint  on 
behalf  of  the  Agency  to  persons  alleged 
to  be  in  violation  of  the  Act.  The 
complainant  shall  not  be  the  Presiding 
Officer  or  any  other  person  who  will 
participate  or  advise  in  the  decision. 

(e)  "Complaint"  means  a  written 
communication,  alleging  one  or  more 
violations  of  specific  provisions  of  the 
Act,  Treaties,  NSF  regulations  or  a 
permit  promulgated  thereunder,  issued 
by  the  complainant  to  a  person  under 
this  subpart 

(f)  "Consent  Agreement"  means  any 
written  document,  signed  by  the  parties, 
containing  stipulations  or  conclusions  of 
fact  or  law.  and  a  proposed  penalty, 
revocation  or  suspension  of  a  permit,  or 
other  sanction. 

(g)  "Director"  means  the  Director  of 
the  National  Science  Foundation  (NSF) 
or  his  delegatee. 

(h)  "Final  Order"  means  (1)  an  order 
issued  by  the  Director  after  an  appeal  of 
an  initial  decision,  accelerated  decision, 
a  decision  to  dismiss,  or  default  order, 
or  (2)  an  initial  decision  which  becomes 
a  final  order. 

(i)  "Foundation."  Agency,"  or  "NSF" 
means  the  National  Science  Foundation. 


(j)  "Hearing"  means  a  hearing  on  the 
record  open  to  the  public  and  conducted 
under  these  rules. 

(k)  "Hearing  Clerk"  is  the  person  with 
whom  all  pleadings,  motions,  and  other 
documents  required  under  this  subpart 
are  filed. 

(1)  "Initial  Decision"  means  the 
decision  issued  by  the  Presiding  Officer 
based  upon  the  official  record  of  the 
proceedings. 

(m)  "Party"  means  any  person  that 
participates  in  a  hearing  as  complainant, 
respondent  or  intervenor. 

(n)  "Permit"  means  a  permit  issued 
imder  section  5  of  the  Antarctic 
Conservation  Act  of  1978. 16  U.S.C. 
section  2404. 

(o)  "Person"  includes  any  individual 
partnership,  association,  corporation, 
and  any  trustee,  assignee,  receiver  or 
legal  successor  thereof;  any  organized 
group  of  persons  whether  incorporated 
or  not;  and  any  officer,  employee,  agent 
department,  agency  or  instnimentality  of 
the  Federal  Government  of  any  State  or 
local  unit  of  government  or  of  any 
foreign  government 

(p)  "Presiding  Officer"  means  the 
attorney  designated  by  the  Director  to 
conduct  hearings  or  other  proceedings 
under  this  subpart. 

(q)  "Respondent"  means  any  person 
proceeded  against  in  the  complaint. 

(r)  Terms  defined  in  the  Act  and  not 
defined  in  these  rules  of  practice  are 
used  consistent  with  the  meanings  given 
in  the  Act. 

§  670.52    l*owers  and  duties  of  ttte 
Director  Presiding  Official:  Division  of 
Polar  Programs. 

I      (a)  Director.  The  Director  of  NSF  shall 
exercise  all  powers  and  duties  as 
prescribed  or  delegated  under  the  Act 
and  these  rules. 

(b)  The  Director  may  delegate  all  or 
part  of  his  authority.  Partial  delegation 
does  not  prevent  the  Presiding  Officer 
from  referring  any  motion  or  case  to  the 

j  Director. 

'  (c)  Presiding  Officer.  The  Director 
may  designate  one  or  more  Presiding 
Officers  to  perform  the  functions 

I   described  below.  The  Presiding  Officers 
shall  be  attorneys  who  are  permanent  or 
temporary  employees  of  the  Foundation 
or  some  other  Federal  Agency  and  may 
perform  other  duties  compatible  with 
their  authority  as  hearing  officers. 
Administrative  Law  Judges  may  perform 

I   the  functions  of  Presiding  Officers.  The 
Presiding  Officer  shall  have  performed 
no  prosecutorial  or  investigatory 
functions  in  connection  with  any  matter 
related  to  the  hearing. 

(d)  The  Presiding  Officer  shall  conduct 
a  fair  and  impartiHi  proceeding,  assure 
that  the  facts  are  fully  elicited. 


adjudicate  all  issues,  and  avoid  delay. 
The  Presiding  Officer  shall  have 
authority  to: 

(1)  Conduct  administrative  hearings 
under  these  rules  of  practice; 

(2)  Rule  upon  motions,  requests,  and 
offers  of  proof,  dispose  of  procedural 
requests,  and  issue  all  necessary  orders; 

(3)  Administer  oaths  and  a^irmations 
and  take  affidavits; 

(4)  Examine  witnesses  and  receive 
documentary  or  other  evidence; 

(5)  For  good  cause,  upon  motion  or 
sua  sponte.  order  a  party,  or  an  officer 
or  agent  thereof,  to  produce  testimony, 
documents,  or  other  nonprivileged 
evidence,  and  failing  the  production 
thereof  without  good  cause  being 
shown,  draw  adverse  inferences  against 
that  party; 

(6)  Admit  or  exclude  evidence; 

(7)  Hear  and  decide  questions  of  facts, 
law  or  discretion; 

(8)  Require  parties  to  attend 
conferences  for  the  settlement  or 
simplification  of  the  issues,  or  the 
expedition  of  facts,  law  or  discertion; 

(9)  Issue  subpoenas  authorized  by  the 
Act;  and 

(10)  Take  all  actions  necessary  for  the 
maintenance  of  order  and  for  the 
efficient  fair  and  impartial  adjudication 
of  issues  arising  in  proceedings 
governed  by  these  nales. 

(e)  Disqualification;  Withdrawal  (1) 
The  Presiding  Officer  may  not 
participate  in  any  matter  in  which  he  (i) 
has  a  financial  interest  or  (ii)  has  any 
relationship  with  a  party  or  with  the 
subject  matter  whidi  would  make  it 
inappropriate  for  him  to  act  Any  party 
may  at  any  time  by  motion  made  to  the 
Director,  or  his  delegatee,  request  that 
the  Presiding  Officer  be  disqualified 
from  the  proceeding. 

(2)  If  the  Presiding  Officer  is 
disqualified  or  withdraws  from  the 
proceeding,  the  Director  shall  assign  a 
qualified  replacement  who  has  none  of 
the  infumities  fisted  in  paragraph  (e)(1) 
of  this  section.  The  Director,  should  he 
withdraw  or  disqualify  himself,  shall 
assign  the  Deputy  Director  to  be  his 
replacement 

(f)  Division  of  Polar  Programs.  The 
Division  of  Polar  Programs  (DPP) 
manages  and  operates  the  national 
program  in  Antarctica,  including 
administration  of  the  Antarctic 
Conservation  Act  (ACA)  permit  system. 
DPP  is  responsible  for  investigating 
alleged  violations  of  the  "prohibited 
acts"  section  of  the  ACA  and  alleged 
noncompliance  with  ACA  permits.  DPP 
will  act  as  the  official  complainant  in  all 
proceedings  imder  the  ACA  governed  by 
these  rules.  DPP  may  delegate  all  or  part 
of  its  investigatory  duties  to  other 
appropriate  NSF  employees,  other 


qualified  federal  employees,  or 
constiltants.  DPP  will  prepare 
complaints  with  the  assistance  of 
designated  prosecuting  attorneys  within 
NSFs  Office  of  General  Counsel  other 
qualified  federal  attorneys,  or  other 
apiHMpriate  legal  representative 
selected  jointly  by  DPP  and  OGC  The 
designated  prosecuting  attorney  will 
represent  DPP  in  all  proceedings 
governed  by  these  rules. 

(g)  The  Division  of  Polar  Programs, 
acting  on  behalf  of  the  Director,  may 
designate  qualified  individuals  as 
enforcement  officers  empowered  to 
execute  all  of  the  law  enforcement 
functions  set  forth  in  section  10  of  the 
ACA,  16  U.S.C.  2409.  as  well  as  any 
other  appropriate  actions  ancillary  to 
those  statutory  duties.  DPP  will  provide 
each  enforcement  officer  with  official 
enforcement  credentials  for 
identification  purposes  and  use  during 
execution  of  official  dufies.  DPP  may 
also  designate  knowledgeable 
individuals  to  provide  educational  and 
other  information  regarding  the 
Antarctic  to  tour  operators,  their  clients 
and  employees,  and  other  visitors  to  the 
Antarctic. 

(h)  The  Division  of  Polar  Programs 
shall  prepare  for  publication  and 
distribution  a  clear,  concise  explanation 
of  the  prohibited  acts  set  forth  in  the 
Antarctic  Conservation  Act  and  other 
appropriate  educational  material  The 
explanation  may  be  translated  into 
Spanish,  French,  German,  or  other 
foreign  languages.  This  material  shall  be 
provided  to  tour  operators  for 
distribution  to  their  passengers  and 
crew  prior  to  or  during  travel  to  the 
Antarctic.  Tour  operators  shall 
distribute  provided  materials  to  each 
passenger  and  crew  member. 

§  67a53    Filing,  servics,  and  form  of 
pleadings  and  documents. 

(a)  Filing  of  pleadings  and  documents. 
(1)  &(cept  as  otherwise  provided,  the 
original  and  one  copy  of  the  complaint 
and  the  original  of  the  answer  and  of  aU 
other  documents  served  in  the 
proceeding,  shall  be  fded  with  the 
Hearing  Clerk. 

(2)  A  certificate  of  service  shall 
accompany  each  document  filed  or 
served.  Except  as  otherwise  provided,  a 
party  filing  documents  with  the  Hearing 
Clerk,  after  the  filing  of  the  answer, 
shall  serve  copies  thereof  upon  all  other 
parties  and  the  Presiding  Officer.  The 
Presiding  Officer  shall  maintain  a 
dupbcate  file  during  the  course  of  the 
proceeding. 

(3)  When  the  Presiding  Officer 
co.Tesponds  directly  with  the  parties,  he 
shall  file  the  original  of  the 
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correspondence  with  the  Hearing  Clerk. 
maintain  a  copy  in  the  duplicate  file, 
and  send  a  copy  to  all  parties.  Parties 
who  correspond  directly  with  the 
Presiding  Officer  shall  in  addition  to 
serving  all  other  parties  send  a  copy  of 
all  such  correspondence  to  the  Hearing 
Clerk.  A  certificate  of  service  shall 
accompany  each  document  served  under 
this  subsection. 

(b)  Service  of  pleadings  and 
documents — (1)  Service  of  complaint,  (i) 
Service  of  a  copy  of  the  signed  original 
of  the  complaint,  together  with  a  copy  of 
these  rules,  may  be  made  personally  or 
by  certified  mail,  return  receipt 
requested,  on  the  respondent  or  his 
representative. 

(ii)  Service  upon  a  domestic  or  foreign 
corporation  or  upon  a  partnership  or 
other  unincorporated  association  which 
is  subject  to  suit  under  a  common  name 
shall  be  made  by  personal  service  or 
certified  mail,  as  prescribed  by 
paragraph  (b){l)(i)  of  this  section, 
directed  to  an  officer,  partner,  a 
managing  or  general  agent,  or  to  any 
other  person  authorized  by  appointment 
or  by  Federal  or  State  law  to  receive 
service  of  process. 

(lii)  Service  upon  an  officer  or  agency 
of  the  United  States  shall  be  made  by 
delivering  a  copy  of  the  complaint  to  the 
officer  or  agency,  or  in  any  manner 
prescribed  for  service  by  applicable 
regulations.  If  the  agency  is  a 
corporation,  the  complaint  shall  be 
served  as  prescribed  in  paragraph 
(b)(l)(ii)  of  this  section. 

(iv)  Service  upon  a  State  or  local  unit 
of  government,  or  a  State  or  local 
officer,  agency,  department,  corporation 
or  other  instrumentality  shall  be  made 
by  serving  a  copy  of  the  complaint  in  the 
manner  prescribed  by  the  'aw  of  the 
State  for  the  service  of  process  on  any 
such  persons,  or 

(A)  If  upon  a  State  or  local  unit  of 
government,  or  a  State  or  local 
department,  agency,  corporation  or 
other  instrumentality,  by  delivering  a 
copy  of  the  complaint  to  the  chief 
executive  officer  thereof;  or 

(B)  If  upon  a  State  or  local  officer  by 
delivering  a  copy  to  such  officer. 

(v)  Proof  of  service  of  the  complaint 
shall  be  made  by  affidavit  of  the  person 
making  personal  service,  or  by  properly 
executed  return  receipt.  Such  proof  of 
service  shall  be  filed  with  the  complaint 
immediately  upon  completion  of  service. 

(2)  The  first  page  of  every  pleading, 
letter,  or  other  document  shall  contain  a 
caption  identifying  the  respondent  and 
the  docket  number  which  is  exhibited  on 
the  complaint. 

(3)  The  original  of  any  pleading,  letter, 
or  other  document  (other  than  exhibits] 
shall  be  signed  by  the  party  filing  it  or 


by  his  representative.  The  signature 
constitutes  a  representation  by  the 
signer  that  he  has  read  the  pleading, 
letter  or  other  document,  that  to  the  best 
of  his  knowledge,  information  and 
belief,  the  statements  made  therein  are 
true,  and  that  it  is  not  interposed  for 
delay. 

(4)  The  initial  document  filed  by  any 
person  shall  contain  his  name,  address 
and  telephone  number.  Any  changes  in 
this  information  shall  be  communicated 
promptly  to  the  Hearing  Clerk,  Presiding 
Officer,  and  all  parties  to  the 
proceeding.  A  party  who  fails  to  furnish 
such  information  and  any  changes 
thereto  shall  be  deemed  to  have  waived 
his  right  to  notice  and  service  under 
these  rules. 

§  670.54    Rling  and  service  of  rulings, 
orders,  and  decisions. 

(a)  All  rulings,  orders,  decisions,  and 
other  documents  issued  by  the  Presiding 
Officer  shall  be  filed  with  the  Hearing 
Clerk.  Copies  of  all  such  documents 
shall  be  served  personally,  or  by 
certified  mail,  return  receipt  requested, 
upon  all  parties. 

(b)  Computation.  In  computing  any 
period  of  time  prescribed  or  allowed  in 
these  rules,  except  as  otherwise 
provided,  computation  is  by  calendar 
days  and  does  not  include  the  day  of  the 
event  from  which  the  designated  period 
begins  to  run.  When  a  stated  time 
expires  on  a  Saturday,  Sunday  or  legal 
holiday,  the  stated  time  period  shall  be 
extended  to  include  the  next  business 
day. 

(c)  Extensions  of  time.  The  Presiding 
Officer  may  grant  an  extension  of  time 
for  the  filing  of  any  pleading,  document, 
or  motion  (1)  upon  timely  motion  of  a 
party  to  the  proceeding,  for  good  cause 
shown,  and  after  consideration  of 
prejudice  to  other  parties,  or  (2)  upon  his 
own  motion.  Such  a  motion  by  a  party 
may  only  be  made  after  notice  to  all 
other  parties,  unless  the  movant  can 
show  good  cause  why  serving  notice  is 
impracticable.  The  motion  shall  be  filed 
in  advance  of  the  date  on  which  the 
pleading,  document  or  motion  is  due  to 
be  filed,  unless  the  failure  of  a  party  to 
make  timely  motion  for  extension  of 
time  was  the  result  of  excusable  neglect. 

(d)  Service  by  mail.  Service  of  the 
complaint  is  complete  when  the  return 
receipt  is  signed.  Service  of  all  other 
pleadings  and  documents  is  complete 
upon  mailing.  Where  a  pleading  or 
document  is  served  by  mail,  five  (5) 
days  shall  be  added  to  the  time  allowed 
by  these  rules  for  the  filing  of  a 
responsive  pleading  or  document. 

(e)  Ex  parte  discussion  of  proceeding. 
At  no  time  after  the  issuance  of  the 
complaint  shall  the  Presiding  Officer,  or 


any  other  person  who  is  likely  to  advise 
these  officials  in  the  decision  on  the 
case,  discuss  ex  parte  the  merits  of  the 
proceeding  with  any  interested  person 
outside  the  Agency,  with  any  Agency 
staff  member  who  performs  a 
prosecutorial  or  investigative  function  in 
the  proceeding  or  other  factually  related 
proceeding,  or  with  any  representative 
of  such  person.  Any  ex  parte 
memorandum  or  other  communication 
addressed  to  the  Presiding  Officer 
during  the  pendency  of  the  proceeding 
and  relating  to  the  merits  thereof,  by  or 
on  behalf  of  any  party,  shall  be  regarded 
as  argument  made  in  the  proceeding  and 
shall  be  served  upon  all  other  parties. 
The  Presiding  Officer  shall  give  the 
other  parties  an  opportunity  to  reply. 

(f)  Subject  to  the  provisions  of  law 
restricting  the  public  disclosure  of 
confidential  information,  any  person 
may,  during  Agency  business  hours, 
inspect  and  copy  any  document  filed  in 
any  proceeding.  Such  documents  shall 
be  made  available  by  the  Hearing  Clerk. 

(g)  The  person  seeking  copies  of  any 
documents  filed  in  a  proceeding  shall 
bear  the  cost  of  duplication.  Upon  a 
formal  request  the  Agency  may  waive 
this  cost  in  appropriate  cases. 

§  670.55    Appearances. 

(a)  Appearances.  Any  party  may 
appear  in  person  or  by  counsel  or  other 
representative.  A  partner  may  appear  on 
behalf  of  a  partnership  and  an  officer 
may  appear  on  behalf  of  a  corporation. 
Persons  who  appear  as  counsel  or  other 
representative  must  conform  to  the 
standards  of  conduct  and  ethics 
required  of  practitioners  before  the 
courts  of  the  United  States. 

(b)  Intervention.  A  motion  for  leave  to 
intervene  in  any  proceeding  conducted 
under  these  rules  must  set  forth  the 
grounds  for  the  proposed  intervention, 
the  position  and  interest  of  the  movant, 
and  whether  the  intervention  will  cause 
delay.  Any  person  already  a  party  to  the 
proceeding  may  file  an  answer  to  a 
motion  to  intervene,  making  specific 
reference  to  the  factors  set  forth  in  the 
foregoing  sentence  and  paragraph  (c)  of 
this  section,  within  ten  (10)  days  after 
service  of  the  motion  for  leave  to 
intervene. 

(c)  A  motion  for  leave  to  intervene  in 
a  proceeding  must  ordinarily  be  filed 
before  the  first  prehearing  conference,  or 
if  there  is  no  such  conference,  prior  to 
the  setting  of  a  time  and  place  for  a 
hearing.  Any  motion  filed  after  that  time 
must  include,  in  addition  to  the 
information  set  forth  in  paragraph  (b)  of 
this  section,  a  statement  of  good  cause 
for  the  failure  to  file  in  a  timely  manner. 
Agreements,  arrangements,  and  other 
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matters  previously  resolved  during  the 
proceeding  are  binding  on  the 
intervenor. 

(d)  Disposition.  The  Presiding  Officer 
may  grant  leave  to  intervene  only  if  the 
movant  demonstrates  that  (1]  his 
presence  in  the  proceeding  would  not 
imduly  prolong  or  otherwise  prejudice 
the  adjudication  of  the  rights  of  the 
original  parties:  (2)  the  movant  will  be 
adversely  affected  by  a  final  order  and 
(3)  the  interests  of  the  movant  are  not 
being  adequately  represented  by  the 
original  parties.  The  intervenor  becomes 
a  full  party  to  the  proceeding  upon  the 
granting  of  leave  to  intervene. 

(e)  Amicus  curiae.  Persons  not  parties 
to  the  proceeding  who  wish  to  file  briefs 
may  so  move.  The  motion  shall  identify 
the  interest  of  the  applicant  and  shall 
state  tlie  reason  why  the  proposed 
amicus  brief  is  desirable.  If  the  motion  is 
granted,  the  Presiding  Officer  or  Director 
shall  issue  an  order  setting  the  time  for 
filing  such  brief  An  amicus  curiae  is 
eligible  to  participate  in  any  briefing 
after  his  motion  is  granted,  and  shall  be 
served  with  all  briefs,  motions,  and 
orders  relating  to  issues  to  be  briefed. 

(f)  Consolidation.  The  Presiding 
Officer  may.  by  motion  or  sua  sponte. 
consolidate  any  or  all  matters  at  issue  in 
two  or  more  proceedings  docketed 
under  these  rules  where  (1)  there  exists 
conunon  parties  or  common  questions  of 
fact  or  law;  (2)  consolidation  would 
expedite  and  simplify  consideration  of 
the  issues;  and  (3)  consolidation  would 
not  adversely  affect  the  rights  of  parties 
engaged  in  otherwise  separate 
proceedings. 

(g)  Severance.  The  Presiding  Officer 
may,  by  motion  or  sua  sponte,  for  good 
cause,  shown  order  any  proceedings 
severed  with  respect  to  any  or  all 
parties  or  issues. 

S  670.56    Iseuance  of  complaint 

(a)  General.  If  the  complainant  has 
reason  to  believe  that  a  person  has 
violated  any  provision  of  the  Antarctic 
Conservation  Act.  other  Act  or 
attendant  regulations,  or  a  permit  issued 
under  the  ACA,  he  may  institute  a 
proceeding  for  the  assessment  of  a  civil 
penalty  or  other  sanctions  by  issuing  a 
complaint  under  the  Act  and  these  rules. 

(b)  If  the  complainant  has  reason  to 
believe  that  (i)  a  permittee  violated  any 
term  or  condition  of  the  permit,  or  (ii)  a 
permittee  misrepresented  or 
inaccurately  described  any  material  fact 
in  the  permit  application  or  failed  to 
disclose  all  relevant  facts  in  the  the 
permit  apphcation.  or  (iii)  other  good 
cause  exists  for  such  action,  he  may 
institute  a  proceeding  for  the  revocation 
or^uspension  of  a  permit  by  issuing  a 
comblaint  imder  the  Act  and  these  rules. 


A  complaint  may  seek  suspension  or 
revocation  of  a  permit  in  addition  to  the 
assessment  of  a  civil  penalty. 

(c)  Content  and  amendment  of  the 
complaint.  All  complaints  shall  include: 

(1)  A  statement  reciting  the  8ection(s) 
of  the  Act,  regulations,  and/or  permit 
authorizing  the  issuance  of  the 
complaint: 

(2)  A  concise  statement  of  the  factual 
basis  for  all  alleged  violations:  and 

(3)  Notice  of  the  respondent's  right  to 
request  a  hearing  on  any  material  fact 
contained  in  the  complaint  or  on  the 
appropriateness  of  the  proposed 
sanction. 

(d)  Each  complaint  for  the  assessment 
of  a  civil  penalty  shall  also  include: 

(1)  Specific  reference  to  each 
provisions  of  the  Act  and  implementing 
regulations  which  respondent  is  alleged 
to  have  violated: 

(2)  The  amount  of  the  civil  penalty 
which  is  proposed  to  be  assessed;  and 

(3)  A  statement  explaining  the 
reasoning  behind  the  proposed 
penalty;  VsV^ 

(e)  Each  complaint  for  the  revocation 
or  suspension  of  a  permit  shall  also 
include: 

(1)  Specific  reference  to  each  term  or 
condition  of  the  permit  which  the 
respondent  is  alleged  to  have  violated, 
to  each  alleged  inaccuracy  or 
misrepresentation  in  respondent's 
permit  application,  to  each  fact  which 
the  respondent  allegedly  failed  to 
disclose  in  his  permit  application,  or  to 
other  reasons  which  form  the  basis  for 
the  complaint: 

(2)  A  request  for  an  order  to  either 
revoke  or  suspend  the  permit  and  a 
statement  of  the  terms  and  conditions  of 
any  proposed  partial  suspension  or 
revocation;  and 

(3)  A  statement  indicating  the  basis 
for  recommending  the  revocation,  rather 
than  the  8U8i>en8ion,  of  the  permit,  or 
vice  versa. 

A  copy  of  these  rules  shall  accompany 
each  complaint  served. 

(f)  Derivation  of  proposed  civil 
penalty.  The  complainant  shall 
determine  the  dollar  amount  of  the 
proposed  civil  penalty  in  accordance 
with  any  criteria  set  forth  in  the  Act  and 
with  any  civil  penalty  guidance  issued 
by  NSF. 

(g)  Amendment  of  the  complaint.  The 
complainant  may  amend  the  complaint 
once  as  a  matter  of  right  at  any  time 
before  the  answer  is  filed.  Otherwise  the 
complainant  may  amend  the  complaint 
only  upon  motion  granted  by  the 
Presiding  Officer.  Respondent  shall  have 
twenty  (20)  additional  days  from  the 
date  of  service  of  the  amended 
complaint  to  file  his  answer. 


(h)  Withdrawal  of  the  complaint.  The 
complainant  may  withdraw  the 
complaint,  or  any  part  thereof,  without 
prejudice  one  time  before  the  answer 
has  been  filed.  After  one  withdrawal 
before  the  filing  of  an  answer,  or  after 
the  filing  of  an  answer,  the  complainant 
may  withdraw  the  complaint,  or  any 
part  thereof,  without  prejudice,  only 
upon  motion  granted  by  the  Presiding 
Officer. 

(i)  Complainant,  in  cooperation  with 
the  Office  of  General  Counsel,  may  refer 
cases  to  the  Department  of  justice  for 
possible  criminal  prosecution  if  there  is 
reason  to  believe  that  respondent 
willfully  violated  the  Antarctic 
Conservation  Act  or  its  attendant 
regulations.  Such  referral  does  not 
automatically  preclude  NSF  from 
proceeding  administratively  under  the 
Act  and  these  rules  against  the  same 
respondent. 

§  670.57    Answer  to  the  comptalnt 

(a)  General.  Where  respondent  (1) 
contests  any  material  fact  upon  which 
the  complaint  is  based;  (2)  contends  that 
the  amount  of  the  penalty  proposed  in 
the  complaint  or  the  proposed 
revocation  or  suspension,  as  the  case 
may  be,  is  inappropriate;  or  (3)  contends 
that  he  is  entitled  to  judgment  as  a 
matter  of  law,  he  shall  file  a  written 
answer  to  the  complaint  with  the 
Hearing  Clerk.  Any  such  answer  to  the 
complaint  must  be  filed  with  the 
Hearing  Clerk  within  twenty  (20)  days 
after  service  of  the  complaint. 

(b)  Contents  of  the  answer  The 
answer  shall  clearly  and  directly  admit, 
deny  or  explain  each  of  the  factual 
allegations  contained  in  the  complaint 
If  respondent  asserts  he  has  no 
knowledge  of  a  particular  factual 
allegation,  the  allegation  is  deemed 
denied.  The  answer  shall  also  state  (1) 
the  circumstances  or  arguments  which 
are  alleged  to  constitute  the  grounds  of 
defense:  (2)  the  facts  which  respondent 
intends  to  place  at  issue;  and  (3) 
whether  a  hearing  is  requested. 

(c)  Request  for  hearing.  A  hearing 
upon  the  issues  raised  by  the  complaint 
and  answer  shall  be  held  upon  request 
of  respondent  in  the  answer.  The 
Presiding  Officer  may  deem  the  right  to 
a  hearing  waived  if  it  is  not  requested 
by  resjkindent  In  addition,  a  hearing 
may  be  held  at  the  discretion  of  the 
Presiding  Officer,  sua  sponte.  to 
examine  issues  raised  in  the  answer. 

(d)  Failure  to  admit,  deny,  or  explain. 
Failure  of  respondent  to  admit,  deny,  or 
explain  any  material  factual  allegation 
contained  in  the  complaint  constitutes 
an  admission  of  the  allegation. 
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(e)  Amendment  of  the  answer.  The 
respondent  may  amend  the  answer  to 
the  complaint  upon  motion  granted  by 
the  Presiding  Officer. 

9670.5«    Motions. 

(a)  General.  All  motions,  except  those 
made  orally  on  the  record  during  a 
hearing,  shall  (1)  be  in  writing:  (2)  state 
the  basis  or  grounds  with  particularity: 
(3)  set  forth  the  relief  or  order  sought; 
and  (4)  be  accompanied  by  any 
affidavit,  certificate,  or  other  evidence 
or  legal  memorandum  rehed  upon. 

(b)  Response  to  motions.  A  party  must 
file  a  response  to  any  written  motion 
within  ten  (10)  days  after  service  of  such 
motion,  unless  the  Presiding  Officer 
allows  additional  time.  The  response 
shall  be  accompanied  by  any  affidavit, 
certificate,  other  evidence,  or  legal 
memorandum  relied  upon.  If  no 
response  is  filed  within  the  designated 
period,  the  Presiding  Officer  may  deem 
the  parties  to  have  waived  any  objection 
to  the  granting  of  the  motion.  The 
Presiding  Officer  may  also  set  a  shorter 
time  for  response,  or  make  such  other 
appropriate  orders  concerning  the 
disposition  of  motions. 

(c)  Ruling  on  Motions.  The  Presiding 
Officer  shall  rule  on  all  motions,  unless 
otherwise  provided  in  these  rules.  The 
Presiding  Officer  may  permit  oral 
argument  if  he  considers  it  necessary  or 
desirable. 

§670.59    Default  order. 

(a)  Default.  The  Presiding  Officer  may 
find  a  party  in  default  (1)  after  motion, 
upon  failure  to  file  a  timely  answer  to 
the  complaint:  (2)  after  motion  or  sua 
sponte,  upon  failure  to  comply  with  a 
prehearing  or  hearing  order  of  the 
Presiding  Officer  or  (3)  after  motion  or 
sua  sponte,  upon  failure  to  appear  at  a 
conference  or  hearing  without  good 
cause  being  shown.  No  finding  of  default 
on  the  basis  of  a  failure  to  appear  at  a 
hearing  shall  be  made  against  the 
respondent  imless  the  complainant 
presents  sufficient  evidence  to  the 
Presiding  Officer  to  establish  a  prima 
facie  case  Against  the  respondent.  Any 
motion  for  a  default  order  shall  include 
a  proposed  default  order  and  shall  be 
served  upon  all  parties.  The  alleged 
defaulting  party  shall  have  twenty  (20) 
days  from  service  to  reply  to  the  motion. 
Default  by  respondent  constitutes,  for 
purposes  of  the  pending  action  only,  an 
admission  of  all  facts  alleged  in  the 
complaint  and  a  waiver  of  respondent's 
right  to  a  hearing  on  such  factual 
allegations.  If  the  complaint  is  for  the 
assessment  of  a  civil  penalty,  the 
penalty  proposed  in  the  complaint  shall 
become  due  and  payable  by  respondent 
without  further  proceedings  sixty  (60) 


days  after  a  final  order  issued  upon 
default.  If  the  complaint  is  for  the 
revocation  or  suspension  of  a  permit,  the 
conditions  of  revocation  or  suspension 
proposed  in  the  complaint  shall  become 
effective  without  further  proceedings  on 
the  date  designated  by  the  Presiding 
Officer  in  his  final  order  issued  upon 
default.  Default  by  the  complainant  shall 
result  in  the  dismissal  of  the  complaint 
with  prejudice. 

(b)  Procedures  upon  default.  When 
the  Presiding  Officer  finds  a  default  has 
occurred,  he  shall  issue  a  default  order 
against  the  defaulting  party.  This  order 
shall!  constitute  the  initial  decision,  and 
shall  be  filed  with  the  Hearing  Clerk. 

(c)  Contents  of  a  default  order.  A 
default  order  shall  include  findings  of 
fact  showing  the  grounds  for  the  order, 
conclusions  regarding  all  material  issues 
of  law  or  discretion,  and  the  penalty 
which  is  recommended,  or  the  terms  and 
conditions  of  permit  revocation  or 
suspension,  or  other  sanctions. 

(d)  The  Presiding  Officer  may  set 
aside  a  default  order  for  good  cause 
shown. 

§  670.60    Infonnal  tettlement;  consent 
agreement  and  order. 

(a)  Settlement  policy.  The  Agency 
encourages  settlement  of  a  proceeding 
at  any  time  if  the  settlement  is 
consistent  with  the  provisions  and 
objectives  of  the  Act  and  applicable 
regulations.  The  respondent  may  confer 
with  complainant  concerning  settlement 
whether  or  not  the  respondent  requests 
a  hearing.  Settlement  conferences  shall 
not  affect  the  respondent's  obligation  to 
file  a  timely  answer. 

(b)  Consent  agreement.  The  parties 
shall  forward  a  written  consent 
agreement  and  a  proposed  consent  order 
to  the  Presiding  Officer  whenever 
settlement  or  compromise  is  proposed. 
The  consent  agreement  shall  state  that, 
for  the  purpose  of  this  proceeding, 
respondent  (1)  admits  the  jurisdictional 
allegations  of  the  complaint;  (2)  admits 
the  facts  stipulated  in  the  consent 
agreement  or  neither  admits  nor  denies 
specific  factual  allegations  contained  in 
the  complaint:  and  (3)  consents  to  the 
assessment  of  a  stated  civil  penalty  or 
to  the  stated  permit  revocation  or 
suspension,  or  to  other  sanctions  or 
actions  in  mitigation.  The  consent 
agreement  shall  include  any  and  all 
terms  of  the  agreement,  and  shall  be 
signed  by  all  parties  or  their  counsel  or 
representatives. 

(c)  Consent  order.  No  settlement  or 
consent  agreement  shall  dispose  of  any 
proceeding  under  the  rules  without  a 
consent  order  from  the  Director  or  his 
delegatee.  Before  signing  such  an  order, 
the  Director  or  his  delegatee  may 


require  that  the  parties  to  the  settlement 
appear  before  him  to  answer  inquiries 
relating  to  the  consent  agreement  or 
order. 

(d)  Actions  by  respondent  to  clean, 
protect,  enhance,  or  benefit  the 
environment.  NSF  may  accept  from 
respondent  environmentally  beneficial 
actions,  in  lieu  of  penalties,  in  whole  or 
in  part,  assessed  under  the  Antarctic 
Conservation  Act.  An  assessment  of  the 
monetary  value  of  any  action  in 
mitigation  shall  be  made  before  that 
action  is  incorporated  as  a  part  of  any 
consent  agreement  and  order. 

§  670.61    Prehearing  conference. 

(a)  Purpose  of  prehearing  conference. 
Unless  a  conference  appears 
unnecessary,  the  Presiding  Officer,  at 
any  time  before  the  hearing  begins,  shall 
direct  the  parties  and  their  counsel  or 
other  representatives  to  appear  at  a 
conference  before  him  to  consider: 

(1)  The  settlement  of  the  case; 

(2)  The  simplification  of  issues  and 
stipulation  of  facts  not  in  dispute: 

(3)  The  necessity  or  desirability  of 
amendments  to  pleadings: 

(4)  The  exchange  of  exhibits, 
documents,  prepared  testimony,  and 
admissions  or  stipulations  of  fact  which 
will  avoid  unnecessary  proof; 

(5)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(6)  Setting  a  time  and  place  for  the 
hearing;  and 

(7)  Any  other  matters  which  may 
expedite  the  proceeding. 

(b)  Exchange  of  witness  lists  and 
documents.  Unless  otherwise  ordered  by 
the  Presiding  officer,  each  party  at  the 
prehearing  conference  shall  make 
available  to  all  parties  (1)  the  names  of 
the  expert  and  other  witnesses  he 
intends  to  call,  together  with  a  brief 
narrative  summary  of  their  expected 
testimony,  and  (2)  copies  of  all 
documents  and  exhibits  which  each 
party  intends  to  introduce  into  evidence. 
Documents  and  exhibits  shall  be  marked 
for  identification  as  ordered  by  the 
Presiding  Officer.  The  Presiding  Officer 
may  exclude  from  evidence  any 
document  or  testimony  not  disclosed  at 
the  prehearing  conference.  If  the 
Presiding  Officer  permtis  the  submittal 
of  new  evidence,  he  will  grant  parties  a 
reasonable  opportunity  to  respond. 

(c)  Record  of  the  prehearing 
conference.  No  transcript  of  a 
prehearing  conference  relating  to 
settlement  shall  be  made.  With  respect 
to  other  prehearing  conferences,  no 
transcript  of  any  prehearing  conferences 
shall  be  made  unless  ordered  by  the 
Presiding  Officer  upon  motion  of  a  party 
or  sua  sponte.  The  Presiding  Officer 


shall  prepare  and  file  for  the  record  a 
written  summary  of  the  action  taken  at 
the  conference.  The  summary  shall 
incorporate  any  written  stipulations  or 
agreements  of  the  parties  and  all  rulings 
and  appropriate  orders  containing 
directions  to  the  parties. 

(d)  Unavailability  of  a  prehearing 
conference.  If  a  prehearing  conference  is 
unnecessary  or  impracticable,  the 
Presiding  Officer,  on  motion  or  sua 
sponte.  may  conduct  a  telephonic 
conference  or  direct  the  parties  to 
correspond  with  him  to  accomplish  any 
of  the  objectives  set  forth  in  this  section. 

(e)  Other  discovery.  (1)  Except  as 
provided  by  paragraph  (b)  of  this 
section,  further  discovery  shall  be 
permitted  only  upon  determination  by 
the  Presiding  Officer  that  (i)  such 
discovery  will  not  in  any  way 
unreasonably  delay  the  proceeding;  (ii) 
the  information  to  be  obtained  is  not 
otherwise  obtainable;  and  (iii)  such 
information  has  significant  probative 
value. 

(2)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that  (i)  the  information  sought 
cannot  be  obtained  by  alternative 
methods;  or  (ii)  there  is  substantial 
reason  to  believe  that  relevant  and 
probative  evidence  may  otherwise  not 
be  preserved  for  presentation  by  a 
witness  at  the  hearing. 

(3)  Any  party  may  request  further 
discovery  by  motion.  Such  a  motion 
shall  set  forth  (i)  the  circumstances 
warranting  the  taking  of  the  discovery; 
(ii)  the  nature  of  the  information 
expected  to  be  discovered;  and  (iii)  the 
proposed  time  and  place  where  it  will  be 
taken.  If  the  Presidmg  Officer 
determines  that  the  motion  should  be 
granted,  he  shall  issue  an  order  granting 
discovery,  with  any  qualifying 
conditions  and  terms. 

(4)  When  the  information  sought  to  be 
obtained  is  within  the  control  of  one  of 
the  parties,  failure  to  comply  with  an 
order  issued  pursuant  to  this  paragraph 
may  lead  to  (!)  the  inference  that  the 
information  to  be  discovered  would  be 
adverse  to  the  party  from  whom  the 
information  was  sought;  or  (ii)  the 
issuance  of  a  default. 

§  670.62    Accelerated  decision;  decision  to 
dismiss. 

(a)  General.  The  Presiding  Officer, 
upon  motion  of  any  party  or  sua  sponte, 
may  at  any  time  render  an  accelerated 
decision  in  favor  of  the  complainant  or 
the  respondent  as  to  all  or  any  part  of 
the  proceeding,  without  further  hearing 
or  upon  such  limited  additional 
evidence,  such  as  affidavits,  as  he  may 
require,  if  no  genuine  issue  of  material 


fact  exists  and  a  party  is  entitled  to 
judgment  as  a  matter  of  law  regarding 
all  or  any  part  of  the  proceeding.  In 
addition,  the  Presidiiig  Officer,  upon 
motion  of  the  respondent,  may  at  any 
time  dismiss  as  action  without  further 
hearing  or  upon  such  limited  additional 
evidence  as  he  requires,  if  complainant 
fails  to  establish  a  prima  facie  case,  or  if 
other  grounds  show  complainant  has  no 
right  to  relief. 

(b)  Effect  (1)  If  an  accelerated 
decision  or  a  decision  to  dismiss  is 
issued  as  to  all  the  issues  and  claims  in 
the  proceeding,  the  decision  constitutes 
an  initial  decision  of  the  Presiding 
Officer,  and  shall  be  filed  with  the 
Hearing  Clerk. 

(2)  If  an  accelerated  decision  or  a 
decision  to  dismiss  is  rendered  on  less 
than  all  issues  or  claims  in  the 
proceeding,  the  Presiding  Officer  shall 
determine  what  material  facts  exist 
without  substantial  controversy  and 
what  material  facts  remain  controverted 
in  good  faith.  He  shall  then  issue  an 
interlocutory  order  specifying  the  facts 
which  appear  substantially 
uncontroverted,  and  the  issues  and 
claims  upon  which  the  hearing  will 
proceed. 

§670.63    Scheduling  ttie  hearing. 

(a)  When  an  answer  is  filed,  the 
Hearing  Clerk  shall  forward  the 
complaint,  the  answer,  and  any  other 
documents  filed  thus  far  in  the 
proceeding  to  the  Presiding  Officer,  who 
will  notify  the  parties  of  his 
assisgnment. 

(b)  Notice  of  hearing.  If  the 
respondent  requests  a  hearing  in  his 
answer,  or  one  is  ordered  by  the 
Presiding  Officer,  the  Presiding  Officer 
shall  serve  upon  the  parties  a  notice 
setting  forth  a  time  and  place  for  the 
hearing.  The  Presiding  Officer  may  issue 
the  notice  of  hearing  at  any  appropriate 
time,  but  not  later  than  twenty  (20)  days 
prior  to  the  date  set  for  the  hearing. 

(c)  Postponement  of  hearing.  The 
Presiding  Officer  will  not  grant  a  request 
for  postponement  of  a  hearing  except 
upon  motion  and  for  good  cause  shown. 

§  670.64    Evidence. 

(a)  General.  The  Presiding  Officer 
shall  admit  all  evidence  which  is  not 
irrelevant,  immaterial,  unduly 
repetitious,  or  otherwise  unreliable  or  of 
little  probative  value.  Notwithstanding 
the  preeding  sentence,  evidence  relating 
to  settlement  which  would  be  excluded 
in  the  federal  courts  under  Rule  408  of 
the  Federal  Rules  of  Evidence  is 
inadmissible.  In  the  presentation, 
admission,  disposition,  and  use  of 
evidence,  the  Presiding  Officer  shall 
preserve  the  confidentiality  of  trade 


secrets  and  other  commercial  and 
financial  information.  The  confidential 
or  trade  secret  status  of  any  infoimation 
shall  not  however,  preclude  its 
introduction  into  evidence.  The 
Presiding  Officer  may  review  such 
evidence  in  camera,  and  issue 
appropriate  protection  orders. 

(b)  Examination  of  witnesses.  Parties 
shall  examine  witnesses  orally,  under 
oath  or  affirmation,  except  as  otherwise 
provided  in  these  rules  or  by  the 
Presiding  Officer.  Parties  shall  have  the 
right  to  cross-examine  a  witness  who 
appears  at  the  hearing. 

(c)  Verified  statements.  The  Presiding 
Officer  may  admit  into  the  record  as 
evidence,  in  lieu  of  oral  testimony, 
statements  of  fact  or  opinion  prepared 
by  a  witness.  The  admissibililty  of  the 
evidence  contained  in  the  statement 
shall  be  subject  to  the  same  rules  as  if 
the  testimony  were  produced  under  oral 
examination.  Before  any  such  statement 
is  read  or  admitted  into  evidence,  the 
witness  shall  deliver  a  copy  of  the 
statement  ot  the  Presiding  Officer,  the 
reporter,  and  opposing  counsel.  The 
witness  presenting  the  statement  shall 
swear  to  or  affirm  the  statement  and 
shall  be  subject  to  appropriate  oral 
cross-examination. 

(d)  Admission  of  affidavits  where  the 
witness  is  unavailable.  The  Presiding 
Officer  may  admit  into  evidence 
affidavits  of  witnesses  who  are 
"unavailable."  within  the  meaning  of 
that  term  under  Rule  804(a)  of  the 
Federal  Rules  of  Evidence. 

(e)  Exhibits.  Where  practicable,  an 
original  and  one  copy  of  each  exhibit 
shall  be  filed  with  the  Presiding  Officer 
for  the  record  and  a  copy  shall  be 
furnished  to  each  party.  A  true  copy  of 
any  exhibit  may  be  substituted  for  the 
original. 

(f)  Official  notice.  Official  notice  may 
be  taken  of  any  matter  judicially 
noticeable  in  the  Federal  courts  and  of 
other  facts  within  the  specialized 
knowledge  and  experience  of  the 
Agency.  Opposing  parties  shall  be  given 
adequate  opportunity  to  show  that  such 
facts  are  erroneously  noticed. 

§  670.65    Obiections  snd  offers  of  proof. 

(a)  Objection.  Any  objection 
concerning  the  conduct  of  the  hearing 
may  be  made  orally  or  in  writing  during 
the  hearing.  The  party  raising  the 
objection  must  supply  a  short  statement 
of  its  groimds.  The  ruling  by  the 
Presiding  Officer  on  any  objection  and 
the  reasons  given  for  it  shall  be  part  of 
the  record.  An  exception  to  each 
objection  overruled  shall  be  automatic 
and  is  not  waived  by  hirther 
participation  in  the  hearing. 
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(b)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  the  evidence  may  make  an  offer 
of  proof,  which  shall  be  included  in  the 
record.  The  offer  of  proof  for  excluded 
oral  testimony  shall  consist  of  a  brief 
statement  describing  the  nature  of  the 
evidence  excluded.  The  offer  of  proof  for 
excluded  documents  or  exhibits  shall 
consist  of  the  insertion  in  the  record  of 
the  doctiments  or  exhibits  excluded. 

§  670.66    Burden  of  presentation;  burden 
of  persuasion. 

The  complainant  has  the  burden  of 
going  forward  with  and  of  proving  that 
the  violation  occurred  as  set  forth  in  the 
complaint  and  that  the  proposed  civil 
penalty,  revocation,  suspension,  or  other 
sanction,  is  appropriate.  Following  the 
establishment  of  a  prima  facie  case, 
respondent  has  the  burden  of  presenting 
and  of  going  forward  with  any  defense 
to  the  allegations  set  forth  in  the 
complaint.  The  Presiding  Officer  shall 
decide  all  controverted  matters  upon  a 
preponderance  of  the  evidence. 

§  670.67    FWng  ttte  transcript 

The  hearing  shall  be  transcribed 
verbatim.  After  the  Presiding  Offlcer 
closes  the  record,  the  reporter  shall 
promptly  transmit  the  original  and 
certified  copies  to  the  Hearing  Clerk, 
and  one  certified  copy  directly  to  the 
Presiding  Officer.  A  certificate  of  service 
shall  accompany  each  copy  of  the 
transcript.  The  Hearing  Clerk  shall 
notify  all  parties  of  the  availability  of 
the  transcript  and  shall  furnish  the 
parties  with  a  copy  of  the  transcript 
upon  payment  of  the  cost  of 
reproduction,  unless  a  party  can  show 
that  the  cost  is  unduly  burdensome.  Any 
person  not  a  party  to  the  proceeding 
may  obtain  a  copy  of  the  transcript  upon 
payment  of  the  reproduction  fee,  except 
for  those  parts  of  the  transcript  ordered 
to  be  kept  confidential  by  the  Presiding 
Officer. 

§  670.68    Proposed  findings,  conclusions, 
and  order. 

Unless  otherwise  ordered  by  the 
Presiding  Officer,  any  party  may  submit 
proposed  findings  of  fact,  conclusions  of 
law,  and  a  proposed  order,  together  with 
supporting  briefs,  within  twenty  (20) 
days  after  the  parties  are  notified  of  the 
availability  of  the  transcript.  The 
Presiding  Officer  shall  set  a  time  by 
which  reply  briefs  must  be  submitted. 
All  submissions  shall  be  in  writing,  shall 
be  served  upon  all  parties,  and  shall 
contain  adequate  references  to  the 
record  and  relied-upon  authorities. 

{670.69    Initial  decision. 

(a)  Filing  and  contents.  The  Presiding 
Officer  shall  issue  and  file  with  the 


Hearing  Clerk  an  initial  decision  as  soon 
as  practicable  after  the  period  for  filing 
reply  briefs,  if  any,  has  expired.  The 
initial  decision  shall  contain  findings  of 
fact,  conclusions  regarding  all  material 
issues  of  law  or  discretion,  the  reasons 
for  the  findings  and  conclusions,  a 
recommended  civil  penalty  assessment 
or  other  sanction,  if  appropriate,  and  a 
proposed  final  order.  Upon  receipt  of  an 
initial  decision,  the  Hearing  Clerk  shall 
forward  a  copy  to  all  parties,  and  shall 
send  the  original,  along  with  the  record 
of  the  proceeding,  to  the  Director. 

(b)  Amount  of  civil  penalty.  If  the 
Presiding  Officer  determines  that  a 
violation  has  occurred,  he  shall  set  the 
dollar  amount  of  the  recommended  civil 
penalty  in  the  initial  decision  in 
accordance  with  any  criteria  set  forth  in 
the  Act  and  must  consider  any  civil 
penalty  guidelines  issued  by  NSF.  If  the 
Presiding  Officer  decides  to  assess  a 
penalty  different  in  amount  from  the 
penalty  recommended  in  the  complaint, 
he  shall  set  forth  in  the  initial  decision 
the  specific  reasons  for  the  increase  or 
decrease.  The  Presiding  Officer  shall  not 
raise  a  penalty  from  that  recommended 
in  the  complaint  if  the  respondent  has 
defaulted. 

(c)  Effect  of  initial  decision.  The 
Initial  decision  of  the  Presiding  Officer 
shall  become  the  final  order  of  the 
Agency  within  forty-five  (45)  days  after 
its  service  upon  the  parties  and  without 
further  proceeding  unless  (1)  an  appeal 
to  the  Director  is  filed  by  a  party  to  the 
proceedings;  or  (2)  the  Director  elects, 
sua  sponte,  to  review  the  initial 
decision. 

(d)  Motion  to  reopen  a  hearing.  A 
motion  to  reopen  a  hearing  to  take 
further  evidence  must  be  made  no  later 
than  twenty  (20)  days  after  service  of 
the  initial  decision  on  the  parties  and 
shall  (1)  state  the  specific  grounds  upon 
which  relief  is  sought;  (2)  state  briefly 
the  nature  and  purpose  of  the  evidence 
to  be  adduced;  (3)  show  that  such 
evidence  is  not  cumulative;  and  (4)  show 
good  cause  why  such  evidence  was  not 
adduced  at  the  hearing.  The  motion 
shall  be  made  to  the  Presiding  Officer 
and  filed  with  the  Hearing  Clerk.  Parties 
shall  have  ten  (10)  days  following 
service  to  respond.  The  Presiding  Officer 
shall  grant  or  deny  such  motion  as  soon 
as  practicable.  The  conduct  of  any 
proceeding  which  may  be  required  as  a 
result  of  the  granting  of  any  motion  to 
reopen  shall  be  governed  by  the 
provisions  of  the  applicable  sections  of 
these  rules.  The  filing  of  a  motion  to 
reopen  a  hearing  shall  automatically 
stay  the  running  of  all  time  periods 
specified  under  these  Rules  until  such 
time  as  the  motion  is  denied  or  the 
reopened  hearing  is  concluded. 


S67a70    Appsai  from  or  rsvtow  Of 
Intsrlocutory  orders  or  rulings. 

(a)  Request  for  interlocutory  orders  or 
rulings.  Except  as  provided  in  this 
section,  appeals  to  the  Director  or,  upon 
delegation,  to  the  General  Coimsel  shall 
obtain  as  a  matter  of  right  only  from  a 
default  order,  an  accelerated  decision  or 
decision  to  dismiss,  or  an  initial  decision 
rendered  after  an  evidentiary  hearing. 
Appeals  from  other  orders  or  rulings 
shall  lie  only  if  the  Presiding  Officer, 
upon  motion  of  a  party,  certifies  such 
orders  or  rulings  to  the  Director  on 
appeal.  Requests  for  such  certification 
shall  be  filed  in  writing  within  six  (6) 
days  of  notice  of  the  ruling  or  service  of 
the  order,  and  shall  state  briefly  the 
grounds  to  be  relied  upon  on  appeal 

(b)  Availability  of  interlocutory 
appeal.  The  Presiding  Officer  may 
certify  any  rulings  for  appeal  to  the 
Director  when  (1)  the  order  or  ruling 
involves  an  important  question  of  law  or 
policy  and  there  is  substantial  grounds 
for  difference  of  opinion:  and  (2)  either 
(i)  an  immediate  appeal  fit>m  the  order 
or  ruling  will  materially  advance  the 
ultimate  resolution  of  the  proceeding,  or 
(ii)  review  after  the  final  order  is  issued 
will  be  inadequate  or  ineffective. 

(c)  Decision.  If  the  Director  or  the 
General  Counsel  takes  no  action  within 
thirty  (30)  days  of  the  certification,  the 
appeal  is  dismissed.  If  the  Director  or 
the  General  Counsel  decides  to  hear  the 
interlocutory  appeal,  he  shall  make  and 
fransmit  his  findings  and  conclusions  to 
the  Presiding  Officer.  When  the 
Presiding  Officer  declines  to  certify  an 
order  or  ruling  to  the  Director  on 
interlocutory  appeal,  it  may  be  reviewed 
by  the  Director  only  upon  appeal  from 
the  initial  decision. 

(d)  Stay  of  proceedings.  The  Presiding 
Officer  may  stay  the  proceedings  for  an 
interlocutory  appeal.  Proceedings  will 
not  be  stayed  except  in  extraordinary 
circumstances.  Where  the  Presiding 
Officer  grants  a  stay  of  more  than  thirty 
(30)  days,  such  stay  must  be  separately 
approved  by  the  Director. 

§  670.71    Appeal  from  or  review  of  initial 
decision. 

(a)  Notice  of  appeal.  Any  party  may 
appeal  any  adverse  initial  decision  of 
the  Presiding  Officer  by  filing  a  notice  of 
appeal  and  an  accompanying  appellate 
brief  with  the  Hearing  Clerk  and  upon 
all  other  parties  and  amicus  curiae 
within  twenty  (20)  days  after  the  initial 
decision  is  served  upon  the  parties.  The 
notice  of  appeal  shall  set  forth 
alternative  findings  of  fact,  alternative 
conclusions  regarding  issues  of  law  or 
discretion,  and  a  proposed  order 
together  with  relevant  references  to  the 
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record  and  the  initial  decision.  The 
appellant's  brief  shall  contain  a 
statement  of  the  issues  presented  for 
review,  argument  on  the  issues 
presented,  and  a  short  conclusion 
stating  the  precise  relief  sought,  together 
with  appropriate  references  to  the 
record.  Within  twenty  (20)  days  of  the 
service  of  notices  of  appeal  and  briefs, 
any  other  party  or  amicus  curiae  may 
file  with  the  Hearing  Clerk  a  reply  brief 
responding  to  argument  raised  by  the 
appeallant,  together  with  references  to 
the  relevant  portions  of  the  record, 
initial  decision,  or  opposing  brief.  Reply 
briefs  shall  be  limited  to  the  scope  of  the 
appeal  brief. 

(b)  Sua  sponte  review  by  the  Director. 
Whenever  the  Director  determines  sua 
sponte  to  review  an  initial  decision,  the 
Hearing  Clerk  shall  serve  notice  of  such 
intention  on  the  parties  within  forty-five 
(45)  days  after  the  initial  decision  is 
served  upon  the  parties.  The  notice  shall 
include  a  statement  of  issues  to  be 
briefed  by  the  parties  and  a  time 
schedule  for  the  service  and  filing  of 
briefs. 

(c)  Scope  of  appeal  or  review.  The 
appeal  of  the  initial  decision  shall  be 
limited  to  those  issues  raised  by  the 
parties  during  the  course  of  the 
proceeding.  If  the  Director  determines 
that  issues  raised,  but  not  appealed  by 
the  parties,  should  be  argued,  he  shall 
give  the  parties  or  their  respresentatives 
written  notice  of  such  determination  to 
permit  preparation  of  adequate 
argument.  Nothing  herein  shall  prohibit 
the  Director  from  remanding  the  case  to 
the  Presiding  Officer  for  further 
proceediags. 

(d)  Argument  The  Director  may,  upon 
request  of  a  part)'  or  sua  sponte,  assign 
a  time  and  place  for  oral  argument. 

§  670.72    Final  order  on  appeal 

(a)  Contents  of  the  final  order.  When 
an  appeal  has  been  taken  or  the  Director 
issues  a  notice  of  intent  to  conduct 
review  sua  sponte,  the  Director  shall 
issue  a  final  order  as  soon  as 
practicable  after  the  filing  of  all 
appeallate  briefs  or  oral  argument.  The 
Director  shall  adopt,  modify  or  set  aside 
the  findings  and  conclusions  contained 
in  the  decision  or  order  being  reviewed 
and  shall  set  forth  in  the  final  order  the 
reasons  for  his  actions.  The  Director 
may,  in  his  discretion,  increase  or 
decrease  the  assessed  penalty  from  the 
amount  recommended  in  the  decision  or 
order  being  reviewed,  except  that  if  the 
order  being  reviewed  is  a  default  order, 
the  Director  may  not  increase  the 
amount  of  the  penalty. 

(b)  Payment  of  a  civil  penalty.  The 
respondent  shall  pay  the  full  amount  of 
the  civil  penalty  assessed  in  the  final 


order  within  sixty  (60)  days  after  receipt 
of  the  final  order  unless  otherwise 
agreed  by  the  parties.  Payment  shall  be 
made  by  forwarding  to  the  Hearing 
Clerk  a  cashiers  check  or  certified  check 
in  the  amount  of  the  penalty  assessed  in 
the  final  order,  payable  to  the  Treasurer, 
United  States  of  America. 

(c)  Money  due  and  owning  the  United 
States  by  virtue  of  an  unappealed  final 
decision  or  settlement  order  may  be 
collected  by  referral  to  the  Department 
of  Justice  for  appropriate  civil  action 
against  respondent. 
[FR  Doc.  8ft-25728  Filed  11-7-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION  I 

47  CFR  Part  73 

[MM  Docket  No.  86-502.  RM-6449] 

Radio  Broadcasting  Services; 
Winnebago,  NE 

AGENCY:  Federal  Communications 

Commission.  j 

action:  Proposed  rule.  ' 

SUMMAItY:  The  Commission  requests 
comments  on  a  petition  by  Gary  L. 
Violet  proposing  the  substitution  of 
Channel  289C2  for  Channel  289 A  at 
Winnebago,  Nebraska,  and  the 
modification  of  his  construction  permit 
for  Station  KSUX  to  specify  the  higher 
powered  channel.  Channel  289C2  can  be 
allotted  to  Winnebago  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.4  kilometers  (8.3 
miles)  north  to  avoid  a  short-spacing  to 
Station  KFMT,  Fremont,  Nebraska.  The 
coordinates  for  this  allotment  are  North 
Latitude  42-21-21  and  West  Longitude 
96-29-01.  In  accordance  with  §  1.420  of 
the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  use  of  Channel  289C2  at  Winnebago 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  channel  for  use  by  such 
interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  December  15, 1988,  and  reply 
commenta  on  or  before  December  30, 
1988. 

address:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Leonard  S.  Joyce.  Esq.,  Blair, 
Joyce  &  Silva.  1825  K  Street  NW, 
Washington.  DC  20006  (Counsel  to 
petitioner). 


FOfI  FUfrrHER  INFOrailATION  CONTACT 

Leslie  K.  ^apiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SVWnyEMIENTARY  INFOftMATKMr.  This  is  a 
summary  of  ^e  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-502,  adopted  September  26, 1988.  and 
released  October  24, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspectiofi  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatorj' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatiuns  Commission. 
Steve  Kaminar, 

Deputy  Chief,  Policy  and  Rules  Division. 
Moss  Media  Bureau. 
[FR  Doc.  68-25757  Filed  11-7-88:  8:45  am] 
aiUJNO  COOC  6712-01-«l 


47  CFR  Part  73 

(MM  Docket  No.  87-268;  DA  88-1633] 

Broadcast  Service;  Advanced 
Television  Systems  and  Ttieir  Impact 
on  the  Existing  Television  Broadcast 
Service 

agency:  Federal  Communications 

Commission. 

action:  Tentative  decision  and  further 

notice  of  inquiry;  extension  of  time  for 

filing  comments. 

SUMMARY:  This  Order  extends  the  time 
for  filing  comments  on  the  Tentative 
Decision  and  further  Notice  of  Inquiry 
in  MM  Docket  No.  87-268.  [See  53  FR 
38747,  October  3. 1988.)  Comments  were 
originally  to  be  filed  on  or  before 
October  31, 1988.  and  reply  comments 
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were  due  by  December  1, 1988.  These 
dates  have  been  extended  due  to  the 
complex  nature  of  the  issues  raised  in 
this  proceeding,  and  the  importance  of 
the  advanced  television  proceeding  to 
the  broadcast  industry,  other  media,  and 
to  consumers. 

DATE:  Comments  are  now  due 
November  30, 1988.  and  reply  comments 
are  due  January  9. 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

David  R.  Siddall,  Policy  and  Rules 
Division.  Mass  Media  Bureau  (202)  632- 
7792. 

Alex  D.  Felker. 

Chief.  Mass  Media  Bureau. 

(FR  Doc.  88-25756  Filed  11-7-88;  8:45  am] 

BIUJNG  COOC  6712-01-M 


47  CFR  Part  90 

[PR  Docket  No.  88-373] 

Permit  Business  Radio  Use  of  Certain 
Ctiannels  In  the  150  MHz  Band 

AQENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule;  order  extending 
comment  period. 

summary:  The  Acting  Chief,  Private 
Radio  Bureau  has  adopted  an  Order 
extending  the  time  period  in  which  to 
file  comments  and  reply  comments  to 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding.  The  new  dates  are 
December  14, 1988,  for  comments  and 
January  6, 1989.  for  reply  comments. 
This  action  is  taken  to  allow  Teletech, 
Inc.,  which  requested  the  extension, 
additional  time  to  complete  a  survey  of 
Business  Radio  Service  users  to  obtain 
their  input  about  the  issues  raised  by 
this  proceeding.  The  Bureau  stated  that 
such  a  survey  will  increase  the 
information  contained  in  the  docket  and 
therefore  granted  the  request. 

DATES:  Comments  due  December  14, 
1988.  reply  comments  due  January  6, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Lewis,  Rules  Branch.  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202]  634-2443. 

SUPPtEMENTARY  INFORMATION:  The 

summary  of  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding  was  printed 
on  September  13, 1988,  at  53  FR  35339. 
An  Order  Extending  Comment  Period  in 
this  proceeding  was  printed  on  October 
5, 1988  at  53  FR  39114. 


Federal  Communications  Commission. 

BeveHy  G.  Baker, 

Acting  Chief  Private  Radio  Bureau. 

[FR  Doc.  88-25764  Filed  11-7-88;  8:45  am] 

BIUJNO  COOC  S712-01-M 

DEPARTMENT  OF  TRANSPORTATION 

National  HIgtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 
RIN  2127-AC46 

Federal  Motor  Vehicle  Safety 
Standards:  Rear-view  Mirrors;  Denial 
of  Rulemaking  Petition 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA].  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  Sure- View, 
Inc.,  requesting  that  Federal  Motor 
Vehicle  Safety  Standard  No.  Ill  be 
amended  to  require  that  both  the 
driver's  and  passenger's  side  of  all 
motor  vehicles  be  equipped  with  a 
mirror  system  consisting  of  a  plane 
mirror  and  a  convex  mirror  in  the  same 
casing.  The  agency  is  denying  this 
petiton  for  several  reasons.  First,  the 
standard  does  not  prohibit  the 
installation  of  convex  mirrors  on  the 
driver's  side  as  a  supplementary  mirror 
or  on  the  passenger's  side.  Second,  the 
agency  is  concerned  that  convex  mirrors 
may  distort  images  and  distances  and 
may  therefore  not  be  appropriate  for  all 
drivers. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  Cavey,  Office  of  Vehicle 

Standards,  National  Highway  Traffic 

Safety  Administration,  400  Seventh 

Street,  SW,  Washington  DC  20590.  (202) 

366-5271. 

SUPPLEMENTARY  INFORMATION! 

Standard  No.  HI 

Federal  Motor  Vehicle  Safety 
Standard  ("FMVSS"]  No.  Ill  specifies 
the  requirements  for  the  use.  field  of 
view,  location,  and  mounting  of 
rearview  mirrors  on  motor  vehicles.  The 
purpose  of  this  standard  is  to  reduce  the 
number  of  deaths  and  injuries  that  occur 
when  the  driver  of  a  motor  vehicle  does 
not  have  a  clear  and  reasonably 
unobstructed  rearward  field  of  view. 

The  Standard  sets  forth  separate 
mirror  requirements  for  passenger  cars, 
multipurpose  passenger  vehicles,  light 
trucks,  heavy  trucks,  school  buses,  and 
motorcycles.  With  respect  to  passenger 
cars,  the  standard  requires  that 
manufacturers  mount  mirrors  of  "unit 


magnification"  both  inside  the  vehicle 
and  outside  the  vehicle  on  the  driver's 
side.  A  "unit  magnification  mirror"  is 
defined  in  the  standard  as  a  plane  or  fiat 
mirror  with  a  reflective  surface  through 
which  the  angular  height  and  width  of 
the  image  of  an  object  is  equal  to  the 
angular  height  and  width  of  the  object 
when  viewed  directly  at  the  same 
distance.  The  standard  specifies 
detailed  field  of  view  requirements  for 
both  the  interior  and  exterior  mirrors. 

In  cases  where  the  interior  mirror 
does  not  meet  the  specified  field  of  view 
requirements,  either  a  unit  magnification 
mirror  or  a  convex  mirror  must  be 
moimted  on  the  passenger's  side  of  the 
car.  A  "convex  mirror"  is  defined  by  the 
standard  as  a  mirror  having  a  curved 
reflective  surface  whose  shape  is  the 
same  as  that  of  the  exterior  surface  of  a 
section  of  a  sphere.  Any  convex  mirror 
used  on  the  passenger  side  to  satisfy  the 
field  of  view  requirements  must  comply 
with  additional  requirements  related  to 
the  radius  of  cuvature  and  bear  the 
warning  "Objects  in  Mirror  Are  Closer 
Than  They  Appear." 

In  the  case  of  light  multipurpose 
passenger  vehicles,  trucks  and  buses 
(other  than  schoolbuses],  i.e..  those  with 
a  Gross  Vehicle  Weight  Rating  (GVWR) 
of  10,000  pounds  or  less,  manufacturers 
may  either  comply  with  the  passenger 
car  mirror  requirements  or  have  outside 
mirrors  of  unit  magnification  with  a 
reflective  surface  area  of  not  less  than 
19.5  square  inches  on  each  side  of  the 
vehicle.  These  mirrors  must  be 
adjustable  both  in  horizontal  and 
vertical  positions. 

In  the  case  of  heavy  multipurpose 
passenger  vehicles,  trucks,  and  buses 
(other  than  schoolbuses),  i.e..  those  with 
a  GVWR  of  more  than  10,000  pounds, 
manufacturers  must  have  outside 
mirrors  of  unit  magnification  with  a 
reflective  surface  area  of  not  less  than 
50  square  inches  on  each  side  of  the 
vehicle. 

A  manufacturer  may  voluntarily  equip 
a  new  motor  vehicle  with  additional 
mirrors  to  supplement  the  required  ones. 
These  voluntarily-installed  mirrors 
would  not  be  subject  to  Standard  No. 
111.  For  example,  a  voluntarily-installed 
convex  mirror  on  a  passenger  car  need 
not  comply  with  the  configuration  and 
marking  requirements.  However,  a 
voluntarily-installed  mirror  must  not 
cause  a  required  mirror  to  fail  to  provide 
any  required  field  of  view.  Similarly,  a 
mirror  installed  on  a  used  vehicle  need 
not  comply  with  those  configuration  and 
marking  requirements  but.  if  installed  by 
a  vehicle  manufactuer,  distributor, 
dealer  or  repair  business,  must  not 
interfere  with  the  field  of  view  for  any 


federally  required  mirrors.  47  FR  38700, 
September  2. 1982. 

NHTSA  is  aware  that  despite  these 
requirements  in  FMVSS  111.  blind  spots 
do  exist  in  a  driver's  view  through  a 
vehicle's  mirror  system  of  the  area 
behind  the  vehicle.  The  agency  notes 
that  such  blind  spots  are  a  physical 
reality  inherent  in  the  use  of  plane 
mirrors  on  motor  vehicles.  The  agency 
further  recognizes  the  fact  that  the  use 
of  convex  mirrors  reduce  blind  spots. 
Nevertheless,  the  agency  believes  that 
there  are  corresponding  negative  factors 
related  to  the  use  of  convex  mirrors  such 
as  the  distortion  of  distance  and  image 
size. 

Past  Rulemaking  Regarding  Convex 
Mirrors 

The  agency  has  previously  considered 
the  issue  of  convex  mirrors  in  a  number 
of  rulemaking  notices.  On  May  26, 1976. 
General  Motors  Corporation  (GMJ 
petitioned  NHTSA  to  amend  FMVSS  111 
to  permit  the  use  of  convex  mirrors  on 
the  passenger  side  of  cars  and  light 
trucks,  where  the  interior  mirror  did  not 
meet  the  field  of  view  requirements  of 
the  standard.  GM  noted  in  the  petition 
that  convex  mirrors  would  provide  a 
wider  field  of  view  than  the  flat  mirrors 
of  the  same  size.  On  August  26, 1976, 
NHTSA  issued  a  notice  of  proposed 
rulemaking  ("NPRM")  to  amend  the 
standard  as  requested  by  GM  to  allow 
installation  of  a  convex  mirror  instead 
of  a  plane  mirror  on  the  passenger  side 
of  those  cars  and  light  multipurpose 
passenger  vehicles  (MPVs)  and  trucks 
required  to  have  an  outside  mirror  on 
that  side.  (41  FR  36037).  The  notice  did 
warn,  however,  that  the  agency  was 
concerned  about  the  use  of  convex 
mirrors  on  smaller  vehicles  by  non- 
professional drivers.  Agency  tests  had 
indicated  that  20  percent  of  the  drivers 
had  difficulty  using  an  outside  convex 
mirror  due  to  distortion  problems.  The 
proposal  condilicnc'J  the  equipping  of 
these  small  vehicles  with  convex 
mirrors  as  a  m^ans  of  complying  with 
the  stand. ird  on  those  mirrors  being 
designed  in  a  way  intended  to  minimize 
the  poB.s'ble  problems  associated  with 
distance  and  iT.age  distortion.  For 
heavier  MI'Vs  and  trucks,  and  for  buses, 
the  notice  proposed  the  manufactiu-ers 
be  permitted  to  use,  instead  of  a  large 
plane  mirror,  a  combination  mirror 
system  incorpoiating  a  somewhat 
smaller  plane  mirror  as  well  as  a  convex 
mirror.  The  NPRM  stated  that  use  of 
both  plane  and  convex  mirrors  would 
increase  rearward  visibility  on 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVMR  of  10,000 
pounds  or  more.  Nevertheless,  the 
NPRM  further  stated  that  the  agency 


should  not  make  the  use  of  convex 
mirrors  a  mandatory  requirement  for 
these  larger  vehicles  without  the 
development  of  appropriate  rearview 
performance  requirements. 

The  1976  NPRM  was  incorporated  in  a 
broader  proposals  for  a  major  upgrading 
of  all  requirements  in  FMVS^  111.  See 
43  FR  51657.  November  6. 1978.  The  1978 
NPRM  proposed  to  permit  the  use  of 
convex  outside  mirrors  as  a  means  of 
complying  with  the  standard  if  those 
mirrors  met  certain  additional 
requirements.  These  additional 
requirements  were  designed  to  reduce  or 
eliminate  problems  with  distortion  that 
some  drivers  would  experience  with 
convex  mirrors. 

In  a  final  rule  dated  September  2. 
1982,  FMVSS  111  was  amended  to 
permit  the  use  of  convex  mirrors  on  the 
passenger  side  of  passenger  cars  and 
light  trucks  if  the  convex  mirror  adhered 
to  certain  requirements.  The  amendment 
provided  that:  The  radius  of  the 
curvatiire  could  not  exceed  65  inches 
and  could  not  be  less  than  35  inches;  the 
measured  radius  of  curvature  of  a 
convex  mirror,  as  specified  in  the 
agency's  test  procedure,  could  not  vary 
by  more  than  12.5  percent  from  the  mean 
radius  of  curvature;  and  each  mirror 
must  be  etched  with  the  readily 
identifiable  words,  "Objects  in  Mirror 
Are  Closer  Than  They  Appear."  47  FR 
3869a 

The  final  rule  noted  that  there  are 
several  problems  associated  with 
convex  mirrors.  For  instance,  the  image 
of  an  object  viewed  in  a  convex  mirror 
is  smaller  than  that  of  the  same  object 
seen  in  a  plane  mirror. 

Because  the  object  will  appear  to  be 
farther  away  than  it  would  when  viewed 
in  a  plane  mirror,  a  driver  might 
perceive  that  a  car  is  further  to  the  rear 
than  it  actually  is.  In  this  situation,  the 
driver  might  change  lanes  when  it  is  not 
safe  to  do  so.  In  determining  whether  to 
adopt  the  proposals  concerning  the  use 
of  convex  mirrors,  the  agency  studied 
the  extensive  comments  addressing  the 
reaction  of  drivers  to  the  characteristics 
of  convex  mirror  systems.  Some 
commenters  said  that  a  c^Tibination  of 
plane  and  convex  mirrors  with  the 
resulting  differing  image  sizes  would 
add  to  the  confusion.  Some  users  of 
convex  mirrors  also  have  experienced 
double  vision,  eyestrain,  and  nausea. 

Sure- View  Petition  | 

M.W.  Urban,  representing  Sure-Veiw 
Mirrors  Inc.  (Sure- View),  submitted  a 
petition  for  rulemaking  requesting  that 
the  agency  amend  FMVSS  111. 
Specifically,  the  petitioner  sought 
performance  specifications  that  would 
requrie  a  mirror  system  containing  one 


plane  mirror  and  one  convex  mirror 
fixed  in  the  same  casing  to  be  installed 
on  the  outside  of  both  the  driver's  and 
passenger's  sides  of  a  vehicle.  The 
petitioner  stated  that  the  petition 
applied  to  passenger  cars,  multipurpose 
vehicles,  trucks,  and  buses. 

Sure-View  argued  that  NHTSA  should 
requrie  the  use  of  the  convex/plane 
mirror  system  because  tests  by  the 
United  States  Army  at  the  Aberdeen 
Proving  Ground  in  Maryland  proved  this 
type  of  mirror  should  be  requried  on 
motor  vehicles.  The  purpose  of  this  1966 
study  was  to  examine,  from  a  human 
engineering  point  of  view,  the  basic 
requirements  for  rearview  mirrors  used 
on  large  cargo  trucks  and  buses.  The 
army  examined  rear  vision  requriements 
on  two  military  cargo  vehicles  that  were 
equivalent  to  most  commercial  vehicles. 
VVhile  both  vehicle  types  were  analyzed 
graphically,  only  one,  the  M123,  was 
field  tested.  In  its  laboratory  evaluation, 
the  Army  compared  ttiree  types  of 
combination  mirrors.  One  provided  for 
independent  adjustment  of  the  convex 
mirror,  while  the  other  two  (one  of 
which  being  the  Sure-View  mirror)  had  a 
fixed  relationship  between  the  convex 
and  plane  mirrors.  The  petitioner  claims 
this  study  demonstrates  that  a  mirror 
system  with  a  fixed  relationship 
between  the  plane  and  convex  mirrors 
should  be  required  for  all  motor 
vehicles. 

In  deciding  whether  to  amend  FMVSS 
111  to  require  a  convex/plane  mirror 
system,  NITTSA  has  considered  and 
rejected  each  argument  raised  in  the 
Sure- View  petition,  related  studies,  and 
a  subsequent  letter  from  the  petitioner. 
The  reasons  for  the  agency's  denial  are 
explained  in  greater  length  below. 

First,  Sure-View  argued  that  the 
current  provisions  in  FMVSS  111 
requiring  a  plane  mirror  fail  to  provide 
adequate  rearward  vision  for  the  safe 
operation  of  a  motor  vehicle  because 
such  mirrors  provide  only  a  downward 
and  outward  view  that  creates  blind 
spots.  As  mentioned  earlier,  NHTSA 
recognizes  that  blind  spots  exist  to  the 
left  and  right  of  most  motor  vehicles  and 
that  this  problem  is  exacerbated  on 
vans,  light  trucks,  and  heavy  trucks. 
While  NHTSA  will  continue  to  explore 
ways  to  improve  rearward  vision,  it 
notes  that  there  are  many  problems 
associated  with  convex  mirrors.  For 
instance,  a  recent  comprehensive  paper 
concerning  blind  spots  pointed  out  that 
while  convex  mirrors  increase  the  field 
of  view,  such  mirrors  reduce  the  size  of 
images,  distort  the  image  linearity,  cause 
objects  to  appear  farther  away  than  they 
actually  are,  and  cause  objects  to 
appear  to  move  more  slowly  than  they 
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actually  do.  These  characteristics 
associated  with  convex  mirrors  can 
result  in  drivers  making  errors  in 
judgment  that  may  cause  motor  vehicle 
accidents.  Henderson,  Robert,  et  al., 
Visibility  From  Motor  Vehicles.  SAE 
830564  (1983) 

Second,  Sure- View  argued  that 
NHTSA  should  require  the  use  of  the 
convex/plane  mirror  system  because 
tests  by  the  United  States  Army  in  1966 
at  the  Aberdeen  Proving  Ground  in 
Maryland  proved  this  type  of  mirror 
should  be  required  on  motor  vehicles. 
On  the  basis  of  this  study,  the  petitioner 
claimed  that  the  optical  characteristics 
to  consider  in  establishing  rearview 
mirror  specifications  are  field  of  view, 
magnification  and  intensity 
discrimination,  brightness,  and  glare. 
Although  NHTSA  agrees  that  these 
factors  are  important  in  establishing 
specifications  for  rearview  mirrors,  it 
also  notes  that  other  studies  (e.g. 
Visibility  From  Motor  Vehicles.  SAE 
830564)  and  the  Aberdeen  test  itself 
suggest  that  other  factors  such  as  the 
image  hnearity,  the  effects  on  viewer 
judgment  concerning  distance  and 
speed,  and  the  vulnerability  to  adverse 
weather  conditions  in  establishing 
mirror  specifications  should  be 
considered  in  the  development  of 
amendments  to  the  standard. 

Third,  the  petitioner  stated  that 
because  the  Aberdeen  tests  established 
the  merits  of  its  pre-aligned  convex/ 
plane  mirror  system,  it  should  be 
mandated  by  NHTSA  under  FMVSS  111. 
The  agency  disagrees  with  the 
conclusion  Sure- View  draws  based  on 
the  Aberdeen  tests  for  the  following 
reasons: 

(1)  Since  these  tests  related  to  larger 
vehicles,  any  standard  requiring  the 
petitioner's  mirror  system  on  all  vehicles 
would  be  over  inclusive. 

(2)  The  Aberdeen  test  itself  concluded 
that  while  wide  angle  mirrors  are 
preferable,  they  "demand  special 
experience,  judgment,  and  adaptation." 
(Aberdeen  Test,  p.  19) 


(3)  The  fixed  relationship  of  the 
convex/plane  mirrors  in  a  single  frame 
was  not  a  factor  in  the  Aberdeen  report. 
In  other  words,  the  critical  design 
element  of  the  petitioner's  proposed 
mirror  system  was  not  at  issue  in  the 
Aberdeen  tests  on  which  the  petitioner 
based  its  petition. 

Fourth,  Sure-View  argued  that 
because  Standard  No.  Ill  requires  all 
rearview  mirror  systems  to  be 
independently  adjustable,  this  standard 
"essentially  prohibits  the  use  of  the 
Sure-View  mirror  system  for  original 
vehicle  manufacture."  NHTSA  notes 
that  the  existing  standard  does  not 
require  each  mirror  component  to  be 
independently  adjustable  and  does  not 
preclude  the  optional  use  of  a  convex/ 
plane  mirror  system.  A  combination 
convex/plane  mirror  may  be  used  in 
conjunction  with  the  plane  mirror,  as 
long  as  one  or  the  other  mirror  meets  the 
requirements  prescribed  for  mirrors  in 
that  location  on  the  vehicle.  For 
instance,  a  plane  mirror  on  the  driver's 
side  of  a  passenger  car  must  comply 
with  the  field  of  view  requirements  in 
S5;  a  plane  mirror  on  the  driver's  side  of 
a  multipurpose  passenger  vehicle,  truck 
or  bus  (other  than  a  school  bus)  with  a 
GVWR  of  10,000  pounds  or  less  must 
comply  with  the  field  of  view 
requirements  for  passenger  cars  or  have 
not  less  than  19.5  square  inches  of 
reflective  surface;  and  a  plane  mirror  on 
motor  vehicles  over  10,000  GVWR  must 
have  not  less  than  50  square  inches  of 
reflective  surface.  In  addition,  a  convex/ 
plane  mirror  system  may  also  be 
installed  on  the  passenger  side  of  the 
vehicle,  provided  that  one  of  the  mirror's 
meets  S5.3  in  instances  where 
compliance  with  that  section  is  required. 

Fifth,  Sure- View  stated  that  while 
Congress  authorized  NHTSA  to  issue 
"performance"  standards,  it  withheld 
from  the  agency  the  authority  to  issue 
"design"  requirements.  The  agency 
agrees  that  Congress  spoke  in  terms  of 
performance  standards  rather  than 
design  standards  in  the  Safety  Act. 


UMI 


Section  102(2)  of  the  Safety  Act  defines 
a  motor  vehicle  safety  standard  as  "a 
minimum  standard  for  motor  vehicle 
performance  or  motor  vehicle  equipment 
performance,  which  is  practicable, 
which  meets  the  need  for  motor  vehicle 
safety  and  which  provides  objective 
criteria."  Although  the  petitioner  argued 
that  the  inclusion  of  the  word 
"performance"  in  this  definition  might 
be  taken  to  suggest  the  existence  of  a 
dichotomy  between  motor  vehicle 
design  and  performance,  there  is  in  fad 
no  dividing  line  between  standards  that 
regulate  performance  and  those  that 
affect  design.  In  the  Congressional 
debates  concerning  the  Safety  Act. 
Senator  Magnuson  recognized  the 
absence  of  any  dichotomy  when  he 
stated  that  some  safety  standards  would 
necessarily  determine  the  configuration 
of  some  vehicle  components.  (112  Cong. 
Rec.  S.  21487)  In  practice,  all  of  the 
Federal  motor  vehicle  safety  standards 
necessarily  have  a  strong  effect  on 
motor  vehicle  or  motor  vehicle 
equipment  design.  While  the  agency 
strives  to  promulgate  standards  that 
give  manufacturers  as  much  design 
flexibility  as  possible,  it  is  sometimes 
necessary  to  be  relatively  specific  in 
drafting  a  standard  in  order  to  secure  a 
particular  safety  goal. 

In  summary,  NHTSA  concludes  that 
Sure-View  has  not  shown  that  the 
agency  should  amend  FMVSS  111  to 
require  a  convex/plane  mirror  system. 
For  that  reason  and  because  the 
standard  does  not  prohibit  the 
installation  of  convex/plane  mirror 
systems,  the  agency  is  denying  the  Sure/ 
View  petition. 

(15  U.S.C.  1392, 1401,  1403, 1407,  delegation  of 
authority  at  49  CFR  1.50) 

Issued  on  November  3. 1988. 
Bairy  Felrice, 

Assistant  Administrator  for  Rulemaking. 
(FR  Doc.  8&-25784  filed  ll-7-a8;  8  45  amj 
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DEPARTMErrr  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

(Docket  No.  88-167] 

Request  for  Expedited  Processing; 
Agency  Information  Collection  Under 
0MB  Review 

aqency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  have  submitted  a 
proposed  information  collection 
requirement,  the  Egg-Type  Poultry  Flock 
Survey,  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  and 
regualtions  (44  U.S.C.  Chapter  35;  5  CFR 
Part  1320).  "The  purpose  of  the  survey  is 
to  provide  us  with  informaiton  on 
chicken  fiocks  involved  in  the  Model 
State  Program  for  Salmonella  enteritidis 
Quality  Assurance,  particularly  the 
numbers  of  chickens  per  flock  and  the 
numbers  of  houses  containing  each 
Hock,  in  order  for  us  to  estimate  the 
levels  of  materials,  services,  and 
training  that  we  will  provide  for  the 
Program. 

date:  We  have  requested  an  expedited 
review  of  this  submission  under  the 
Paperwork  Reduction  Act.  in 
accordance  with  5  CFR  1320.18.  to  be 
completed  by  October  28, 198a 
ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs.  OMB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
comments  to  Regualtory  Analysis  and 
Development.  APHIS,  USDA.  Room  728. 
Federal  Building.  6505  Belcrest  Road. 


Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  88- 
167.  Comments  received  may  be 
inspected  at  USDA,  Room  1141,  South 
Building,  14th  and  Independence  Ave., 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Adam  G.  Grow,  Emergency 
Programs,  VS,  APHIS,  USDA.  Room  743. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8073. 

SUPPtEMENTARY  INFORMATION:  One  of 

the  purposes  of  the  Model  State  Program 
for  Salmonella  enteritidis  (SE)  Quality 
Assurance  (the  Program)  is  to  test 
certain  egg-type  poultry  breeding  and 
production  flocks  to  determine  their 
freedom  from  SE,  an  organism  which 
has  caused  a  serious  illness  in  humans 
known  as  Salmonellosis.  The  Program 
was  developed  by  a  Salmonella 
Committee  of  the  Northeast  Conference 
on  Avian  Diseases.  Following 
subsequent  state  meetings  and  a  public 
hearing  called  by  the  Food  and  Drug 
Administration,  we  were  charged  with 
providing  certain  services  for  this 
Program  to  assist  the  states  and  industry 
in  implementing  the  Program.  It  is  our 
responsibility  to  provide  antigen  for 
tests,  to  provide  serotyping  capabilities, 
and  to  assist  with  epidemiologic 
tracebacks. 

The  proposed  Egg-Type  Poultry  Flock 
Survey  (the  Survey)  would  permit  us  to 
determine  how  much  additional  testing 
antigen,  serotyping  capabilities,  and 
epidemiological  training  will  be  needed 
to  meet  the  requirements  of  the  Program. 
The  need  for  the  Survey  information  is 
urgent,  since  states  have  started  to  test 
flocks  for  SE,  and  the  demand  for 
antigen  and  serotyping  has  increased. 
Therefore,  we  have  requested  the  Office 
of  Management  and  Budget  to  complete 
its  Paperwork  Reduction  Act  review  of 
the  information  collection  provisions  on 
an  expedited  basis  and  provide  us  with 
its  determination  by  October  28, 1988. 

The  Survey  will  collect  data  on 
approximately  3000  flocks  of  egg-type 
breeding  or  production  chickens.  The 
Survey  will  involve  primarily  APHIS 


Veteminary  Medical  Officers  (VMOs), 
who  will  complete  the  Survey  forms, 
and  approximately  400  State  Contact 
Representatives  for  the  National  Poultry 
Improvement  Plan,  State  Extension 
Poultrymen,  and  State  Extension 
Veterinarians  attached  to  state 
universities  (referred  to  below  as 
respondents),  who  will  provide  the  data 
the  VMOs  need  to  complete  the  forms. 
Approximately  3000  owners,  operators, 
or  managers  of  egg-type  poultry 
breeding  or  production  flocks  will  be 
nominally  involved,  since  they  are  the 
ultimate  sources  of  the  information  we 
are  seeking  through  the  Survey. 
However,  although  these  owners, 
operators,  or  managers  are  therefore 
considered  the  recordkeepers,  we  do  not 
believe  that  they  will  have  to  maintain 
any  new  records  as  a  result  of  the 
Survey,  since  the  information  required  is 
commonly  used  and  recorded  by  these 
individuals  for  other  business  purposes. 
Further,  these  individuals  will  spend 
very  little  time  responding  to  inquiries 
regarding  the  Survey,  since  the 
respondents,  because  of  their  continuing 
professional  involvement  with  these 
recordkeepers,  are  generally  in 
possession  of  the  flocks  and  premises 
data. 

Since  we  expect  to  use  the  Survey  for 
a  one-time  collection  of  data,  we  do  not 
believe  the  Survey  will  establish  a 
regular  or  recurring  paperwork  burden. 
An  estimate  of  the  total  reporting  and 
recordkeeping  burden  and  the  estimated 
average  burden  hours  per  response  is 
given  below. 

Number  of  Respondents:  400. 

A  verage  Number  of  Responses  per 
Respondent  7.5. 

Total  Responses:  3000. 

Hours  per  Response:  0.25. 

Total  Hours:  750. 

Number  of  Recordkeepers:  3000. 

Total  Hours  per  Recordkeeper  0.1. 

Total  Recordkeeping  Hours:  300. 

Done  in  Washington,  DC,  this  3rd  day  of 
November  1988. 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
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FOOM  APRONED 
OMBNO  0579-XXXX 


EGG-TYPE  POULTRY  FLOCK  SURVEY 


Wi  coiHunctKW  ailti  the  Model  Suie  Progfam  lix  Salmune*!^  emenltdi^. 
Ihn  su/vey  i%  nacas&afy  lo  ttfiable  th«  Malional  Velefinary  S«nnc«»  Laboratory 
to  provide  lh«  approprial*  amouni  ol  anligeo  and  s«fOlyp4ng  sarMces  lor  this 
program    6v»n  IHough  llw  luryey  i»  votunlary.  Iha  Mtoimalnn  is  viul  lor  a 
MJCces&lul  program 


PREMISES  OWNER  /  LEASE  HOLDER 


1.  TELEPHONE 
NUMBER 


__  ^^  ^^ 


(A/C) 


2.  NAME 


3.  ADDRESS 


(LdSl  Name 

Fiisl  Nanie 

Ml 

4.  CTTY 


7.  COUNTY 


5.  STATE 

6.  ZIP 

aFIPS 

APID. 

a  TWP 
/      X 

d  LATITUDE 

b  RNG 

/      Y 


e  LONGITUDE 


c  SEC 

10.     ,— ,   PRIMARY 

I I   BREEDING 

FLOCK 


a  NUMBER  OF  HOUSES  CONTAINING  FLOCK 
b  NUMBER  OF  CHICKENS  IN  FLOCK 


11.  MULTIPLIER 

LJ  BREEDING 
FLOCK 


a  NUMBER  OF  HOUSES  CONTAINING  FLOCK 
b  NUMBER  OF  CHICKENS  IN  FLOCK 


12     ,— I  COMMERCIAL 
LI   EGG-TYPE 

PULLET  FLOCK 
(OF  3,000  OR 
MORE  CHICKENS) 


a  NUMBER  OF  HOUSES  CONTAINING  FLOCK 
b  NUMBER  OF  CHICKENS  IN  FLOCK 


13.    r— 1  COMMERCIAL 
LJ   LAYING  FLOCK 
(OF  3.000  OR 
MORE  CHICKENS) 


a  NUMBER  OF  HOUSES  CONTAINING  FLOCK 
b  NUMBER  OF  CHICKENS  IN  FLOCK 


14.  DATE 


15.  INTERVIEWER 
ID. 


Put*lM     IbfHM  IIIUJ   iMIKltHt   toi    lt»l%  t  oWtS   tMH.   (»l   ••••(»  I  nu  I M  M  •   »*.   Ifil  Mlwll-O   1(1   dVf  I  jy«-   U  ^b       »M««  S  Ji*-!    le^putt^e     MN.tO<»HH| 

ihe  nine  to*  rrvitrwtng  Hi^lruclMf^ii  sedi >. riii»g  bkisiiimj  i1<iI<«  uitufces  yolhefUHj  dtul  mdiiiiaiiMiiy  tht*  UuU  iieeiliKl  <mk1 
<  mitplehity  «hJ  revM-wtiiy  llw  LuUei  l>u(t  ot  inlufif.ulKMt  Se<Kl  cufnttteitU  rtn^tttiiy  Itii^  InjivJen  eslimjlv  o>  rfitv 
elhe<  dH>e<^<  i»'  ""^  collecltoi.  ol  tnlufmaiton  iiH.luiJii»g  sui|UK:.iio«is  tui  kkJihmk)  ihii  t>iMrtf*<  lo  DeiMtiirM-ui  ol 
Atfficullute  Ct«rjiu#»ce  OMicet  04HM  Roixn  404  W  WdshH«glo«i  D  C  2i).!'Hi  muI  lu  llif  Ullice  »!  li«lun>Ml*oi>  ^tU 
ReViiUhHy  All.ii.s     Ot«H,e  (>l    MuHuyM«iMiiil  diHl  B*Kl(|M     MuktiHM^lMii.  D  C      /Ut>OJ 


Federal  Register  /  Vol  53.  No.  216  /  Tuesday.  November  8,  1988  /  Notices 


45133 


INTERVIEWER 


SIGNATURE 


DEFINITIONS  AND  DIRECTIONS 

OWNER  or  LEASE  HOLDER  OF  PREMISES  -  The  person,  company,  cooperative,  partnership,  corporation,  etc  that  owns 
and  or  controls  the  premises  which  contain  the  flock  listed 

PREMISES  •  A  parcel  ol  land  used  to  raise  poultry 

FLOCK  -  All  poultry  (chickens)  ot  one  kind  (breed  and  variety  or  combination  ot  stocks)  and  ol  one  classification  on  one 
premises    These  chickens  can  be  housed  in  a  single  house  or  in  multiple  houses. 

PRIMARY  BREEDING  FLOCK  -  A  flock  composed  of  one  oi  .nore  generations  maintained  for  the  purpose  of  establishing, 
continuing,  oi  improving  an  egg-laying  parent  line 

MULTIPLIER  FLOCK  -  A  flock  whose  progeny  is  intended  tor  the  pioduclion  ot  (able  eggs 

COMMERCIAL  EGG-TYPE  PULLET  FLOCK  -  A  ftock.  under  20  weeks  of  age,  whose  intended  use  is  to  produce  commercial 
table  eggs  in  the  future    Survey  only  commercial  pullet  flocks  with  3,000  or  more  chickens 

COMMERCIAL  LAYING  FLOCK  -  A  flock,  usually  over  20  weeks  of  age.  used  to  produce  commercial  table  eggs    Survey 
only  commercial  laying  flocks  with  3,000  or  more  chickens,  | 

A  premises  may  fiave  a  single  flock  or  multiple  flocks,  so  long  as  each  flock  is  used  for  a  different  purpose  (i.e  .  a  pullet  flock 
and  a  commercial  laying  flock  )   If  an  owner  has  more  than  one  population  group  of  chickens  that  is  used  for  the  same  purpose, 
but  on  different  premises,  then  each  of  these  is  to  be  counted  as  separate  flocks  on  separate  premises  and  will  require  a  survey 
(or  each  premises 

1  Telephone  number  of  the  farm  or  premises  bemg  surveyed    This  is  usually  the  telephone  _ 
number  ot  the  farm  manager  or  caretaker  of  the  premises                          i 

2  Name  should  be  recorded  by  last  name  fust  name,  and  middle  initial  of  tfie  premises  owner  or  manager    If  a  company 
or  (arm  name  is  to  be  used,  it  should  be  listed  first,  followed  on  the  second  line  by  the  owner  or  manager  s  name 

3  Local  mailing  address  of  the  premises  bemg  surveyed    Do  not  use  a  post  office  Dox  number. 

7  County  wiieifc  the  Mock  and  premises  is  located 

8  FIPS  code  if  known  as  defined  by  the  National  Bureau  of  Standards  for  geographical  locations. 

9  l\/lap  location  ot  the  premises  being  surveyed    Map  ideniitication  is  the  map  being  used  and  can  include  the 
townstiip,  lange,  and  section  number,  the  X  and  Y  coordinates  if  a  gnd  map  system  is  being  used,  or  the  latitude  and 
longitude  il  known 

10-13  Make  a  check  for  the  type  of  flock  (s)  on  the  premises  being  surveyed    Rtcoid  (a  )  the  number  of  houses  used  to 


I 


contain  each  flock  on  the  premises  and  (b  )  the  total  numoer  of  birds  m  the  flock 


12-13   Survey  only  commercial  pullet  and  laying  flocks  wi 
14    The  date  the  survey  is  conducted 


tti  3.000fci 


or  more  chickens 


lb    Interviewer  identification  is  the  home  telephone  number  ol  ttie  person  doing  itie  survey  interview    The 
I         interviewer  s  name  and  signature  should  be  at  the  top  ol  this  page 

[PR  Doc.  8&-25834  Filed  11-7-88;  8:45  am] 
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Varroa  Mite  Negotiated  Rulemaking 
Advisory  Committea;  Estal)(istMn«nt 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  intent  to  establish 
Committee. 

summary:  The  Animal  and  Plant  Health 
Inspection  Service  announces  its  intent 
to  establish  an  advisory  committee  to 
develop  a  recommended  rulemaking 
proposal  designed  to  prevent  the 
interstate  spread  of  Varroa  mites.  This 
committee,  called  the  Varroa  Mite 
Negotiated  Rulemaking  Advisory 
Committee,  will  comprise 
representatives  of  parties  with  a 
defmable  stake  in  the  outcome  of  the 
proposed  rule. 

DATE:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  23, 1988. 

ADDRESS:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA.  Room  1143,  South  Building.  P.O. 
Box  96464,  Washington,  DC  20090-6464. 
Specifically  refer  to  Docket  No.  88-139. 
The  public  may  review  comments 
received  on  this  and  other  dockets  in 
Room  1141  of  the  South  Building,  14th  St. 
at  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Ladner,  Senior  Staff  Officer,  Plant 
Protection  Management  Systems,  Pohcy 
and  Program  Development,  APHIS, 
USDA,  Room  644,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
(301)  436-8247. 
SUPPlfMENTARY  INFORMATION: 

Background 

On  May  10, 1988.  we  published  in  the 
Federal  Register  (53  FR  16536-16538, 
Docket  No.  88-082)  an  interim  rule  that, 
effective  May  6, 1988,  rescinded  the 
Varroa  mite  regulations  estalbished  in 
an  interim  rule  published  in  the  April  11, 
1988,  issue  of  the  Federal  Register  (53  FR 
11825-11830,  Docket  No.  87-140). 

Until  September  1987,  the  Varroa  mite 
had  not  been  found  in  the  United  States. 
Since  then,  when  the  first  Varroa  mite 
infestation  was  reported  in  Wisconsin, 
Varroa  mite  infestations  have  been 
reported  in  17  additional  states. 

The  Varroa  mite,  Varroa  jacobsoni 
(Oudemans),  is  a  parasite  of  honeybees. 
Varroa  mites  invade  hives,  weakening 
the  honeybees  within  those  hives  and 
reducing  their  ability  to  pollinate  plants 
and  produce  honey.  Varroa  mites 
multiply  quickly,  and  a  beekeeper  may 
fail  to  notice  their  presence  until  serious 


damage  has  been  done.  Tests  and 
treatments  for  Varroa  mite-infested 
honeybees  are  available,  however. 
Beekeepers  with  reason  to  suspect  the 
presence  of  Varroa  mites  can  avail 
themselves  of  those  tests  and  treatments 
to  protect  their  hives.  The  apparent 
efficacy  of  those  tests  and  treatments 
led  us  to  establish  federal  Varroa  mite 
regulations. 

However,  information  received  from 
federal  and  state  officials,  beekeepers, 
growers,  and  researchers  caused  us  to 
conclude  that  the  regulatory  program 
effected  to  contain  the  interstate  spread 
of  Varroa  mites  was  disrupting 
agricultural  operations  dependent  on  the 
interstate  movement  of  honeybees. 
Problems  also  developed  concerning  the 
enforcement  of  the  regulations.  Our 
attempt  to  contain  the  interstate  spread 
of  Varroa  mites  had  been  implemented 
on  the  basis  of  preliminary  research 
reports  and  of  optimistic  assumptions 
about  the  availability  of  personnel  and 
the  other  resources  without  which 
federal  regulations  could  not  succeed. 
Having  determined  that  the  federal 
quarantine  and  the  restrictions  upon 
interstate  movement  of  honeybees  were 
unworkable,  we  rescinded  the  Varroa 
mite  regulations.  That  was  one  month 
after  their  implementation. 

The  comments  we  have  received  on 
the  subject  of  Varroa  mite  regulations 
suggest  that,  while  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
should  again  establish  a  federal 
regulatory  program,  we  are  unlikely  to 
draft  a  rule  that  all  interested  parties 
would  find  acceptable.  Accordingly, 
many  commenters  urged  us  to  work  with 
representatives  of  these  divergent 
interests,  convinced  that  consensus  on 
Varroa  mite  regulations  is  attainable. 
This  encourages  us  to  believe  that 
negotiated  rulemaking  can.  in  this  case, 
succeed. 

Negotiated  Ridemaking 

The  increasingly  formal  nature  of  the 
rulemaking  process  can  impede  an 
agency  attempting  to  develop  sound 
regulatory  solutions  to  complex 
problems.  The  traditional  process  of 
comment  and  reply  often  generates 
adversarial  relationships  among 
participants,  who  assume  fixed 
positions  for  the  record.  Generally, 
interested  parties  submit  comments 
independently,  without  access  to  one 
another's  information.  This  precludes 
the  give  and  take  sometimes  necessary 
to  reach  agreement  on  a  regulatory 
issue. 

In  response  to  this  situation,  the 
Administrative  Conference  of  the  United 
States  in  1982  recommended  that  federal 
agencies  consider  regulatory  negotiation 


as  a  way  of  achieving  consensus-based 
rules  ("Procedures  for  Negotiating 
Proposed  Regulations," 
Recommendation  No.  82-4, 1  CFR 
305.82-4).  Since  then,  the  process 
variously  known  as  "regulatory 
negotiation"  and  "negotiated 
rulemaking"  has  been  used  by  seven 
agencies  to  develop  14  proposed  rules. 
With  interested  parties  mutually 
committed  to  working  together  until  they 
reach  consensus  on  regulatory  issues  of 
mutual  concern,  the  experience  of  those 
seven  agencies  shows  that  the  process 
works. 

We  therefore  intend  to  estalbish  a 
Varroa  Mite  Negotiated  Rulemaking 
Advisory  Committee,  chartered  under 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-468).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  the  content  of  regulation  designed  to 
prevent  the  interstate  spread  of  the 
Varroa  mite. 

The  establishment  of  this  Committee 
is  necessary  and  in  the  public  interest  in 
connection  with  the  duties  and 
responsibilities  of  the  Administrator  of 
APHIS  in  preventing  the  interestate 
spread  of  plant  pests.  Duties  and 
responsibilities  of  the  Adminstrator 
include  the  promulgation  of  regulations 
designed  to  protect  U.S.  agriculture  from 
plant  pests.  The  Committee  is  intended 
to  serve  as  a  public  forum,  in  which 
interested  and  affected  parties  can  fully 
discuss  the  issues  under  conditions  that 
provide  them  with  an  incentive  to 
resolve  differences;  to  attempt,  via  face- 
to-face  negotiations,  to  reach  consensus 
on  the  terms  of  a  regulation  designed  to 
prevent  the  interstate  spread  of  Varroa 
mite.  Under  those  conditions,  the 
drafting  of  a  proposed  rule  acceptable  to 
all  interests  should  be  possible. 

Key  Issues  for  Negotiations 

The  primary  issue  confronting  us  is 
that,  while  APHIS  believes  that  federal 
leadership  in  a  Varroa  mite  regulatory 
program  is  appropriate,  we  are  unable  to 
identify  the  components  of  a  workable 
program. 

Among  the  key  issues  to  be  addressed 
by  the  Committee,  we  expect  to  find  the 
following: 

•  How  should  we  define  critical 
terms,  such  as  "infestation"  and 
"nondetectable  level?" 

•  What  can  APHIS  and  the 
Agricultural  Research  Service  contribute 
through  technology  transfer? 

•  What  survey  method(s)  should  be 
adopted? 

•  Should  APHIS  develop  a  honeybee 
certification  system? 

•  What  can  be  expected  of 
treatments,  based  on  the  most  current 


research?  Should  we  permit  the 
treatment  of  bees  during  interstate 
movement? 

•  Is  establishment  of  quarantined 
areas  appropriate?  If  so,  according  to 
what  criteria  should  we  declare  an  area 
quarantined?  How  would  we  delimit 
buffer  zones  around  quarantined  areas? 
What  criteria  would  we  use  to  lift  a 
quarantine? 

•  What  would  be  the  roles  and 
responsibilities  of  interested  parties? 

Procedures  and  Guidelines 

The  following  proposed  procedures 
and  guidelines  would  apply  to  this 
negotiated  rulemaking,  subject  to 
appropriate  changes  made  as  a  result  of 
comments  received  on  this  notice  or  as 
determined  to  be  necessary  during  the 
negotiating  process.  We  note  that 
several  preliminary  steps  have  already 
been  taken. 

1.  Facilitator.  APHIS  will  use  a 
facilitator.  The  facilitator,  a  neutral  third 
party,  will  not  be  involved  with  the 
substantive  development  or  enforcement 
of  the  regulation.  The  facilitator's  role  is 
to  chair  negotiating  sessions,  help  the 
negotiations  proceed  smoothly,  and  help 
participants  define  and  reach  consensus. 

2.  Good  faith  negotiation.  Since 
participants  must  be  willing  to  negotiate 
in  good  faith  and  be  authorized  to  do  so, 
each  organization,  including  APHIS, 
must  designate  a  senior  official  to 
represent  its  interests. 

3.  Administrative  support  and 
meetings.  APHIS  will  provide  staff 
support  for  the  Committee.  Meetings  will 
be  held  in  Washington,  DC. 

4.  Consensus.  The  goal  of  the 
negotiating  process  is  consensus. 
Generally,  consensus  means  that  each 
interest  concurs  in  the  result.  We  expect 
the  participants  to  develop  their  own 
working  definition  of  this  term. 

5.  Record  of  meeting.  In  accordance 
with  the  Federal  Advisory  Committee 
Act,  APHIS  will  keep  a  record  of  all 
Advisory  Committee  meetings.  This 
record  will  be  placed  in  the  public 
docket  for  this  rulemaking.  APHIS  will 
announce  Committee  meetings  in  the 
Federal  Register.  Meetings  will  be  open 
to  the  public. 

6.  Committee  procedures.  Under  the 
general  guidance  and  direction  of  the 
facilitator  and  subject  to  applicable 
legal  requirements,  the  members  will 
establish  the  detailed  procedures 
appropriate  for  their  Committee 
meetings. 

7.  Schedule.  APHIS  plans  to  convene 
the  Committee,  if  established,  for  a 
three-day  session,  November  30  and 
December  1  and  2, 1988,  in  Washington, 
DC.  The  time  and  location  will  be 
published  in  a  Meeting  Notice  in  the 


Federal  Register  at  a  later  date.  To  help 
the  Committee  meet  deadlines,  we  may 
schedule  additional  meetings. 

8.  Participants.  The  Committee  will 
consist  of  not  more  than  25  members 
and  a  facilitator  or  mediator.  A  number 
larger  than  this  could  make  it  difficult  to 
conduct  effective  negotiations.  One 
purpose  of  this  notice  is  to  help  i 

determine  whether  Varroa  mite  I 

regulations  would  substantially  affect 
interests  not  adequately  represented  by 
the  proposed  participants  listed  in  this 
Notice.  We  do  not  believe  that  each 
potentially  afifected  organization  or 
individual  must  have  its  own 
representative.  However,  we  firmly 
believe  that  each  interest  must  be 
adequately  represented.  Moreover,  we 
must  be  satisfied  that  the  group  as  a 
whole  reflects  a  proper  balance  and  mix 
of  interests.  Equal  opportunity  practices, 
in  line  with  U.S.  Department  of 
Agriculture  policies,  will  be  followed  in 
all  appointments  to  the  Committee. 

APHIS  has  tentatively  identified  the 
following  interests  and  parties  as 
potential  participants  in  the  Varroa  Mite 
Negotiated  Rulemaking  Advisory 
Committee: 

Beekeeping  Organizations 

American  Beekeeping  Federation  ' 

American  Bee  Breeders  Association 
California  Bee  Breeders 
American  Honey  Producers  Association 
Eastern  Apicultural  Society 

Grower  Groups 

United  Fresh  Fruit  and  Vegetable 

Association 
International  Apple  Institute 

Related  Industry  Groups 

American  Association  of  Professional 

Apiculturists 
American  Farm  Bureau  Federation 

State  Officials 

National  Association  of  State 
Departments  of  Agriculture 
National  Plant  Board 
Apiary  Inspectors  of  America 

Federal  Government 

Animal  and  Plant  Health  Inspection 
Service,  USDA 

Comments  on  this  tentative  list  of 
participants  are  invited,  as  are  < 

suggestions  of  other  potential  I 

participants.  In  addition  to  the  groups 
listed  above,  we  have  contacted  several 
groups  representing  consumer  and 
environmental  interests,  but  have  been 
unable  to  identify  any  group  with  a 
particular  interest  in  this  issue. 
Therefore,  we  are  especially  interested 
in  comments  on  participation  by  groups 
representing  these  areas  of  interest. 


Commenters  should  keep  in  mind  that  it 
is  not  necessary  for  every  concerned 
organization  to  be  represented,  so  long 
as  every  significant  interest  is 
represented.  Also,  negotiation  sessions 
will  be  open  to  the  public;  individuals 
and  organizations  without  designated 
representatives  on  the  Committee  may 
attend  all  sessions  and  communicate 
informally  with  members  of  the  advisory 
committee. 
John  J.  Franke,  |r., 
Assistant  Secretary  for  Administration. 

Done  in  Washington.  DC,  this  4th  day  of 
November  1988. 

(FR  Doc.  88-25875  Filed  11-7-88:  8:45  am] 
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Rural  Electrification  Administration 

Rnding  of  No  Significant  Impact; 
Alabama  Electric  Cooperative 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Finding  of  No  Significant  Impact 
relating  to  the  construction  of  230  kV 
transmission  lines  and  a  230/13.8  kV 
substation  in  Monroe  County,  Alabama. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508),  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  Part  1794),  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  construction 
of  two  230  kV  transmission  lines 
utilizing  both  single  steel  and  single 
concrete  support  structures  and  a  new 
230/13.8  kV  substation.  Alabama 
Electric  Cooperative  (AEC),  of 
Andalusia,  Alabama,  has  requested 
REA's  approval  of  the  project  with 
potential  REA  financing  assistance 
considered  on  a  post  construction  basis. 
FOR  FURTHER  INFORMATION  CONTACT 

Alex  M.  Cockey,  Jr.,  Director,  Southeast 
Area— Electric,  Room  0270,  South 
Agriculture  Building,  Rural 
Electrification  Administration, 
Washington  DC  20250,  telephone  (202) 
382-8436. 

SUPPLEMENTARY  INFORMATION:  REA,  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
AEC  develop  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  project.  The 
BER,  which  includes  input  from  certain 
state  and  Federal  agencies,  has  been 
adopted  by  REA  as  its  Environmental 
Assessment  (EA).  REA  has  concluded 
that  the  BER  represents  an  accurate 
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assessment  of  the  environmental 
impacts  of  the  proposed  project  The 
project  will  allow  AEC  to  continue  to 
meet  its  responsibilities  to  serve  its  load 
in  a  reliable  and  economical  manner. 

The  proposed  transmission  lines  will 
loop  the  existing  230  kV  Lowman- 
Belleville  transmission  line  to  the 
proposed  230/13.8  kV  substation  to  be 
located  on  the  property  of  the  Alabama 
River  Newsprint  facility  in  Monroe 
County,  Alabama.  The  parallel  circuit 
230  kV  transmission  lines  will  require 
new  right-of-way  [ROW]  175  feet  in 
width  to  accommodate  two  parallel 
lines.  The  length  of  each  line  will  be  7.3 
miles.  The  substation  will  require  a  3.7 
acre  site. 

REA  has  concluded  that  the  proposed 
project  will  have  no  significant  impact 
on  wetlands,  prime  farmland, 
floodplains,  threatened  or  endangered 
species  or  critical  habitat,  property 
listed  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places,  air 
quality,  water  quality  and  the  health  of 
humans  or  animals.  Floodplains, 
wetlands,  and  prime  farmland  are 
located  in  the  preferred  line  ROW.  Some 
transmission  hne  support  structures  may 
be  located  within  these  areas;  however, 
REA  beheves  that  transmission  line 
structure  placement  will  have  no 
significant  impact  to  these  areas.  No 
practical  alternative  routes  that  could 
avoid  these  areas  were  identified.  The 
substation  is  located  on  the  Alabama 
River  Newsprint  facility  site  and  will  not 
be  located  in  the  100-year  floodplain, 
wetlands  or  prime  farmland.  Certain 
other  impacts  resulting  from  the 
proposed  project  are  unavoidable  such 
as  the  cutting  of  trees  and  vegetation  for 
the  right-of-way  clearing  and  the 
aesthetic  impact  on  the  visual  quality  of 
the  area. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
alternative  line  routes  and  alternative 
substation  sites.  REA  determined  that 
there  is  a  demonstrated  need  for  the 
project  and  constructing  it  within  in  the 
preferred  ROW  will  have  no  significant 
impact  to  the  environment.  Therefore, 
REA  has  concluded  that  its  approval  to 
allow  AEC  to  construct  the  proposed 
project  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  REA 
has  reached  a  FONSI  with  respect  to  the 
proposed  project. 

Copies  of  the  EA  and  FONSI  can  be 
obtained  from  the  offices  of  REA  in  the 
South  Agriculture  Building,  Room  0270, 
14th  and  Independence  Avenue,  SW.. 
Washington,  DC  20250  or  at  the  office  of 
Alabama  Electric  Cooperative,  P.O.  Box 
550,  Andalusia.  Alabama  36420. 


In  accordance  with  REA 
Environmental  Policies  and  Procedures. 
7  CFR  Part  1794.  AEC  published  a  notice 
and  advertisement  in  The  Monroe 
Journal  which  has  a  general  circulation 
in  Monroe  County,  Alabama.  The  notice 
appeared  in  the  September  29, 1988 
issue.  The  notice  described  the  project, 
announced  the  availability  of  the  BER 
and  gave  information  where  the  BER 
could  be  obtained  for  review  and  where 
comments  could  be  sent.  The 
advertisement  appeared  in  the  same 
issue  of  the  newspaper  and  briefly 
described  the  project  and  referred  the 
reader  to  the  legal  notice.  The  public 
was  given  at  least  30  days  to  respond  to 
the  notice.  No  responses  to  the  notice 
were  received  by  AEC  or  REA. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850-Rural  Electrification  Loans 
and  Loan  Guarantees.  In  accordance 
with  7  CFR  Part  3015,  Subpart  V.  and  its 
related  Federal  Register  notice  (48  FR 
29115),  this  program  is  excluded  from 
the  scope  of  Executive  Order  312372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials. 

Dated:  November  3, 1988. 
Frank  W.  Bennett, 

Acting  Assistant  Administrator — Electric. 
[FR  Doc.  88-25832  Filed  11-7-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  [44  U.S.C.  Chapter  35). 
Agency;  National  Oceanic  and 

Atmospheric  Administration 
Title:  Oceanic  Thermal  Energy 

Conversion  Licensing  Regulations 
Form  Number  Agency — N/A;  OMB — 

0643-0144 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
Burden:  Respondents:  1  reporting  hour; 

A  verage  hours  per  respondent — 0 

hours  estimated — no  applications 

expected — 
Needs  and  Uses:  Persons  wanting  to 

construct,  own,  or  operate  an  Ocean 

Thermal  Energy  Conversion  facility 

or  plantship  must  obtain  a  license. 

The  information  is  used  to  ensure 

compliance  with  the  requirements  of 

the  authorizing  legislation 


Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  organizations.  Federal  agencies 
or  employees 
Frequency:  On  occasion,  annual. 

recordkeeping 
Respondent's  CH)ligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Francine  Picoult 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  [202]  377-3271. 
Department  of  Conunerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  2. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-25788  Filed  11-7-88;  8:45  am] 

MLUNO  CODE  SSIO-CW-M 


Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  [44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration 

Title:  Distribution  License  Procedure 

Form  Number  Agency— EAR  373.3; 
OMB— 0694-0015 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  62,485  respondents;  73.897 
reporting/recordkeeping  hours. 
Average  hours  per  respondent  is  1 
hour 

Needs  and  Uses:  The  Distribution 
License  is  a  "bulk  type"  licensing 
procedure  developed  in  response  to 
and  advice  received  from  the  export 
community.  It  is  designed  to  facilitate 
the  export  of  commodities  under  large 
scale  international  marketing 
programs. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion,  quarterly, 
recordkeeping 

Respondent 's  Obligation:  Required  to 
obtain  or  retain  a  benefit 


OMB  Desk  Officer:  Francine  Picoult 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  [202]  377-3271, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  2, 1988. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

(FR  Doc  88-25789  Filed  ll-7-«8;  8:45  am] 

BILUNQ  CODE  SSIO-CW-M 


Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration 

Title:  Report  of  Requests  for  Restrictive 
Trade  Practice  or  Boycott  Single  or 
Multiple  Transactions 

Form  Numbers:  Agency — rrA-62lP, 
6015P:  OMB— 0694-0012 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  1,700  respondents;  35.250 
reporting/recordkeeping  hours. 
Average  hours  per  respondent  for 
single  transactions  is  one  hour — 30 
hours  for  multiple  transactions 

Needs  and  Uses:  The  Export 
Administration  Regulations  require 
U.S.  persons  to  report  any  requests 
they  have  received  to  take  any  action 
to  comply  with,  further,  or  support  an 
unsanctioned  foreign  boycott  The 
information  provided  is  used  to 
monitor  such  requests.  The  reports  are 
analyzed  to  note  changing  trends  and 
to  decide  upon  actions  to  be  taken  to 
carry  out  the  U.S.  policy  of 
discouraging  U.S.  participation  in 
foreign  restrictive  trade  practices  and 
boycotts  directed  against  friendly 
countries.  The  reports  are  submitted 
mainly  by  individuals  or  organizations 
that  do  business  in  the  Middle  East 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 


Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  beneHt 
OMB  Desk  Officer:  Francine  Picoult 

395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  PicouU,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  2. 1988.  .. 

Edward  Michala, 

Department  Clearance  Officer.  Office  of 

Management  and  Organization. 

|FR  Doc  88-25790  Filed  11-7-88;  8:45  am] 
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Foreign-Trade  Zones  Board 
[Docket  No.  35-68] 

Foreign-Trade  Zone  15— Kansas  City, 
MO;  Application  for  Subzone;  Ortech 
Motor  Vehicle  Component  Plant, 
Kirfcsville,  MO  I 


An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  [the 
Board)  by  the  Greater  Kansas  City 
Foreign-Trade  Zone,  Inc.  (KCFTZ).      j 
grantee  of  FTZ  15,  requesting  special- 
purpose  subzone  status  for  the  motor 
vehicle  component  manufacturing  plant 
of  Ortech  Company  [a  joint  venture 
partnership  between  Orscheln  i 

International  Company,  a  Missouri 
corporation,  and  Yuhshin  USA,  Ltd.], 
located  in  Kirksville  [Adair  County], 
Missouri.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act  as  amended 
(19  U.S.C.  81a-81u],  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  October  26, 1988. 

The  Ortech  plant  [36  acres]  is  located 
at  2806  North  Industrail  Road,  within  the 
Kirksville  Industrial  Park,  Kirksville, 
some  150  miles  northeast  of  Kansas 
City.  The  plant  will  be  used  to  produce 
electronic /mechanical  components  for 
motor  vehicles,  such  as  controls, 
signaling  devices,  clocks,  touring 
computers,  locks,  latches,  handles  and 
knobs.  The  application  indicates  that  the 
components  made  at  the  plant  will 
displace  components  currently  being 
produced  in  Japan.  At  the  outset  Ortech 
plans  to  mostly  use  foreign  parts  and 
material,  including  resistors,  relays. 


terminals,  switches,  conductors,  junction 
boxes,  control  panels,  instruments, 
locks,  latches,  fittings,  mountings  and 
indicator  panels.  However,  the  company 
expects  to  source  75  percent  of  its  parts 
and  material  domestically  within  4 
years.  Most  of  the  finished  components 
will  be  shipped  to  domestic  auto 
assembly  plants. 

Zone  procedures  would  exempt 
Ortech  from  Customs  duty  payments  on 
foreign  materials  and  components  that 
are  reexported  as  auto  parts.  On 
products  shipped  to  U.S.  auto  assembly 
plants  with  subzone  status,  the  company 
would  be  able  to  take  advantage  of  the 
same  duty  rate  available  to  imponers  of 
complete  automobiles.  The  duty  rates  on 
materials  and  components  range  from 
0.0  to  6.5  percent  whereas  the  rate  on 
autos  is  2.5  percent.  The  applicant 
indicates  that  the  savings  would  help 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Theodore 
Galantowicz,  District  Director,  U.S. 
Customs  Service,  North  Central  Region. 
7911  Forsythe  Boulevard,  Suite  625,  St. 
Louis,  Missouri  63105;  and.  Colonel  John 
Atkinson,  District  Engineer,  U.S.  Army 
Engineer  District  Kansas  City.  700 
Federal  Building,  601  East  12th  Sti^et. 
Kansas  City,  Missciuri  64106-2896, 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  22. 
198a 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 

Office,  Room  635.  601  East  12th  Street 

Kansas  City,  MO  64106 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  2835, 

14th  h  Pennsylvania  Ave.,  NW., 

Washington,  DC  20230 

Dated:  Novemt>er  2. 198& 
lohn  |.  Da  Ponle,  Jr.. 
Executive  Secretary. 
[FR  Doc  88-25788  Filed  DS-7-88:  8:45  am] 
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[Docket  34-88] 

Foreign-Trade  Zone  78,  Nashville,  TN; 
Extension  of  Time  Limit  for  Subzones 
78C  and  78D  Tennessee  Valley 
Authority  Equipment  Storage 
Facilities,  Hartsville  and  Phipps  Bend, 
TN;  Correction 

Correction 

In  notice  document  88-25115 
appearing  on  page  43748  in  the  issue  of 
Friday,  October  28. 1988,  the  District 
Engineer  appointed  for  this  case  should 
read:  Colonel  Edward  A.  Starbird, 
District  Engineer,  U.S.  Anny  Engineer 
District  Nashville,  P.O.  Box  107a 
Nashville,  TN  37202-1070. 
John  ).  Da  Poote.  Jr., 
Executive  Secretary. 
[FR  Doc.  88-25787  Filed  11-7-88;  a-45  am) 
BIUJNQ  CODE  1S10-OS-M 


International  Trade  Administration 

[A-57&-801J 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain 
Headwear  from  the  People's  Republic 
of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  certain  headwear  from 
the  People's  Republic  of  China  (PRC)  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  and 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  We  also  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
headwear  from  the  PRC.  We  have  also 
directed  the  U.S.  Customs  Service  to 
suspend  the  liquidation  of  all  entries  of 
certain  headwear  from  the  PRC  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  January  16, 1989. 

EFFECTIVE  DATE:  November  8. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Gray  or  Anne  D'Alauro,  Office  of 
Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  377-1130  or  377-2923. 

SUPPLEMENTARY  INFORMATION: 


Preliminary  Determination 

We  have  preliminarily  determined 
that  certain  headwear  from  the  PRC  is 
being,  or  is  likely  to  be  sold  in  the 
United  States  at  less  than  fair  value  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
23300,  June  21. 1988).  the  following 
events  have  occurred.  On  July  11, 1988, 
the  ITC  found  that  there  is  a  reasonable 
indication  that  imports  of  headwear 
from  the  PRC  are  materially  injuring,  or 
threatening  material  injury  to.  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  2096,  July 
1988). 

On  August  10, 1988,  we  presented  a 
questionnaire  to  counsel  for  China 
National  Arts  &  Crafts  Import  &  Export 
Corporation  and  China  National  Light 
Industrial  Products  Import  &  Export 
Corporation,  major  PRC  exporters  of  the 
subject  merchandise  to  the  United 
States.  On  September  26,  27,  29,  and 
October  4,  7.  and  13,  we  received  rephes 
to  this  questionnaire  from  eight 
respondents  who  now  claim  to  be 
operating  as  independent  export  trading 
companies  rather  than  as  branches  of 
these  firms. 

Universal  Hats  and  Caps 
Manufacturing  Company,  Ltd.  and 
Universal  Trading  Company  (Universal) 
have  asked  to  participate  in  this 
proceeding  as  a  respondent.  Universal  is 
a  Hong  Kong  company  which  supplies 
materials  to  the  PRC  factories  for 
conversion  into  headwear  under 
processing  fee  arrangements  with  the 
PRC  trading  companies.  Universal 
argues  that  it  should  be  treated  as  the 
producer  and  exporter  of  the  headwear 
sold  under  processing  fee  arrangements. 

In  other  proceedings  involving 
processing  fee-like  arrangements,  we 
have  treated  the  processor  as  the 
producer/manufacturer/exporter  and 
have  based  United  States  price  on  the 
price  paid  for  processing.  (See,  e.g., 
SmalJ  Diameter  Welded  Carbon  Steel 
Pipes  and  Tubes  from  the  Philippines, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  (51  Fr  33099, 
September  18. 1986).  [Pipes  and  Tubes 
from  the  Philippines);  Brass  Sheet  and 
Strip  from  Canada,  Final  Determination 
of  Sales  at  Less  Than  Fair  Value,  (51  FR 
44319,  December  9, 1986).  (Canadian 
Brass  Sheet  and  Strip).) 

Moreover,  under  Department  practice, 
where  a  producer  knows  that  the 
merchandise  is  destined  for  the  United 


States,  we  base  United  States  price  on 
the  price  charged  by  the  producer.  In 
this  case,  the  PRC  companies  are  aware 
that  the  processing  fee  sales  are 
destined  for  the  United  States  because 
they  must  supply  the  export  visas 
required  under  the  U.S.-PRC  bilateral 
textile  agreement. 

For  these  reasons,  we  notified 
Universal  and  Golden  Crown,  another 
Hong  Kong  company  which  supplies 
materials  to  the  PRC  factories  for 
conversion  into  headwear  under 
processing  fee  arrangements,  on 
September  7. 1988.  that  we  would  not  be 
sending  them  a  questionnaire  nor 
considering  a  questionnaire  response 
from  them. 

Standing 

The  Department  and  the  ITC  have 
received  letters  from  RCC;  Weisman 
Novelty  Company,  Inc.;  Manhattan 
Miami  Sales  Company;  Betty  Ann 
American  Sales  Corporation;  Arlington 
Hat  Company,  Inc.;  Triangle  Sport 
Headwear  Company,  Inc.;  Jacobson  Hat 
Company,  Inc.;  Diversified  Graphics, 
Inc.;  Headwear  U.S.A..  Ltd.;  Midway 
Chinese  Products  Inc.  and  Universal 
Headwear  Industries  indicating  that  the 
petitioner  did  not  speak  on  behalf  of.  or 
represent,  their  organization.  On  July  25, 
1988.  we  received  a  letter  from  the 
respondents  challenging  Headwear 
Institute  of  America's  (HIA)  standing  to 
file  the  petition  and  requesting  dismissal 
of  the  petition  on  the  grounds  that  the 
petition  was  not  filed  "on  behalf  of  the 
United  States  industry,  as  required  by 
section  732(b)(1)  of  the  Act. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry"  (section732(b)(l) 
of  the  Act).  As  we  have  stated  in  prior 
cases  (see  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794,  February  28, 
1987);  Final  Negative  Countervailing 
Duty  Determinations:  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852,  March  12, 1985)), 
the  Department  relies  upon  the 
petitioner's  representation  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  affirmatively  shown 
that  a  majority  of  the  domestic  industry 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 


members  of  the  relevant  domestic 
Industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry.  As  we  have  noted  in 
other  cases,  to  require  a  petitioner  to 
establish  affirmatively  that  it  has  the 
support  of  a  majority  of  the  industry  on 
whose  behalf  it  haa  filed  the  petition 
would,  in  many  cases,  "be  so  onerous  as 
to  preclude  access  to  import  relief  under 
the  antidumping  and  countervailing  duty 
laws."  Frozen  Concentrated  Orange 
Juice  from  Brazil:  Final  Determination 
of  Sales  at  Less  than  Fair  Value  (52  FR 
8324,  8325,  March  17. 1987). 

When  a  member  (or  members)  of  the 
domestic  Industry  challenges  the 
assertion  of  the  petitioner  that  it  has 
filed  "on  behalf  of  the  domestic 
industry,  the  Department  will  examine 
the  challenge.  When  evaluating  the 
challenge,  the  Department  does  not 
consider  a  statement  by  a  member  of  the 
domestic  industry  that  it  does  not  take 
any  position  with  respect  to  the  petition 
as  evidence  of  opposition  to  a  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
Indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  majority 
of  the  domestic  industry.  Commerce 
tailors  its  examination  of  opposition  to 
the  particular  facts  of  the  case. 
Typically,  the  Department  does  not 
canvass  the  entire  domestic  industry. 
Instead,  it  generally  requests  the 
opponent  to  supply  Information  on  the 
nature  and  extent  of  its  involvement  in 
the  domestic  industry.  By  accumulating 
the  proportion  of  ti«e  domestic  industry 
that  is  represented  by  each  of  the 
parties  in  opposition,  the  Department  is 
able  to  determine  the  degree  of 
opposition  overall.  This  was  the  course 
followed  by  the  Department  in  tills  case. 

On  August  12, 1988  and  August  29. 
1988,  we  sent  letters  and  questionnaires 
to  the  aforementioned  companies 
requesting  information  as  to  the  nat\ire 
and  extent  of  the  companies'  activities, 
including  their  production  of  headwear 
in  the  United  States  and  their 
percentage  share  of  the  United  States 
market.  We  received  tliree  replies, 
which  together  represented  less  than 
Bve  percent  of  the  L^nited  States  market 

Absent  evidence  of  opposition  to  the 
petition  by  other  members  of  the 
domestic  industry,  the  Department  has 
no  basis  to  conclude  that  a  majority  of 
the  industry  opposed  the  petition. 
Therefore,  the  Department  preliminarily 
determines  in  tliis  case  that  the  petition 
was  Rled  on  behalf  of  the  domestic 
industry,  and  that  the  petitioner  has 
standing  to  bring  this  petition. 


Scope  of  Investigation 

He  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  Schedule  ("HTS").  Until  that  time, 
the  Department  will  be  providing  both 
the  appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HTS 
item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA.  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Cenb-al  Records  Unit.  Room  B-099.  U.S, 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Wasington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  investigation 
are  caps,  hats,  and  visors  made  from 
knitted  or  woven  cloth  of  vegetable 
fibers  including  cotton,  flax,  and  ramie, 
of  man-made  fibers,  and/or  of  blends 
thereof,  and  which  is  cut  and  sewn.  The 
subject  headwear  may  be  adorned  with 
braid,  embroidery,  or  other  applied, 
printed  or  sewn  decoration  of  may  be 
plain.  This  investigation  does  not 
include  headwear  of  straw,  felt  or  wooL 
The  products  are  classified  under  the 
TSUSA  item  numbers  702.0600.  702.0800, 
702.1200.  702.1400.  702.2000,  702.3200, 
703.0510,  703.0520,  703.0530,  703.0540. 
703.0550,  703.0560,  703.1000,  703.1610. 
703.1620.  703.1630,  703.1640,  703.1650, 
384.0438,  384.0954.  384.2211.  384.2608. 
384.2707.  384.2723,  384.2741,  384.2752. 
384.2784,  384.2796.  384.3436,  384.5216, 
384.5365.  384.5427,  384.5485.  384.5533, 
384.5685,  384.5698,  384.8676.  384.9443  and 
currently  classifiable  under  HTS  item 
numbers  6505.90.15.  6505.90.20. 
6505.90.25,  6505.90.90,  6502.00.20, 
6502.00.90,  6504,00.90,  6505.90.50, 
6505.90.70,  6505.90.60,  6505.90.80, 
6114.20.00,  6211.42.00,  6114.30.30, 
6211.43.00,  6114.30.20,  6104.49.00, 
6204.51.00,  6204.23.00,  6204.29.40. 
6211.32.00,  6110.90.00,  6204.12.00, 
6211.49.00. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 


we  compared  the  United  States  price 
with  the  foreign  market  value. 

For  this  merchandise,  there  are  two 
types  of  sales:  processing  fee  and  non- 
processing  fee.  Consistent  with  past 
practice,  we  have  based  United  States 
price  for  the  processing  fee  sales  on  the 
price  received  for  converting  the 
purchasers'  materials  into  headwear. 
(See,  e.g..  Pipes  and  Tubes  from  the 
Philippines,  Canadian  Brass  Sheet  and 
Strip).  Foreign  market  value  for 
processing  fee  sales  has  been  calculated 
by  valuing  the  factors  of  production 
employed  by  the  PRC  manufacturers  in 
periformning  the  conversion  in  a  non- 
state-controUed  economy  country,  as 
described  in  the  "Foreign  Mariiet  Value" 
section  of  tills  notice. 

For  non-processing  fee  sales,  the 
United  States  price  is  based  on  the 
prices  charged  by  the  PRC  trading 
companies  for  finished  headwear.  The 
foreign  market  value  for  these  sales  has 
been  calculated  using  home  market 
sales  in  a  non-state-controlled  economy 
or  PRC  factors  of  production  valued  in  a 
non-state-controlled  economy,  as 
described  in  the  "Foreign  Market  Value" 
section  of  this  notice. 

United  States  Price 

We  used  the  purchase  price  of  the 
subject  merchandise  to  represent  United 
States  price  because  the  merchandise 
was  sold  to  unrelated  purchasers  prior 
to  its  importation  into  the  United  States. 
We  calculated  the  purchase  price  of  the 
subject  merchandise  as  provided  in 
section  772  of  the  Act,  on  the  basis  of 
the  C&F  or  CIF  prices  with  deductions, 
where  applicable,  for  ocean  freight, 
marine  insurance,  and  for  non- 
processing  fee  sales,  an  adjustment  for 
related  value-added  tax. 

Foreign  Market  Value 

The  petitioner  has  alleged  that  the 
reC  is  a  state-controlled  economy  and. 
therefore,  that  sales  of  headwear  in  the 
PRC  do  not  permit  a  determination  of 
foreign  maricet  value  under  section 
773(a)  of  the  Act.  The  PRC  trading 
companies,  however,  argue  that  as  a 
result  of  economic  reforms  in  the  PRC. 
particularly  with  respect  to  the 
headwear  industry,  state  control  is  not 
so  great  as  to  preclude  the 
determination  of  foreign  market  value 
under  section  773(a). 

As  a  result  of  the  trading  companies' 
argument,  we  sent  a  questionnaire  to  the 
trading  companies  on  August  29, 1988. 
seeking  information  on:  (1)  The  degree 
of  government  ownership  of  the  means 
of  production;  (2)  the  degree  of 
centralized  government  control  over 
Input  "markets;"  (3)  the  degree  of 
centralized  government  control  over 
output  "maiicets;"  and  (4)  the  relative 
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convertibility  of  the  country's  currency 
and  the  degree  of  government  control 
over  trade.  We  had  identified  these 
criteria  as  the  bases  for  determining 
whether  a  country  is  state-controlled 
within  the  meaning  of  section  773(c)  in 
Petroleum  Wax  Candles  From  the 
People 's  Republic  of  China:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (51  FR  25085,  July  10, 1986). 
[Candles). 

We  received  responses  to  our 
questionnaire  on  September  26  and 
October  7.  The  responses  provide  the 
following  information: 

The  Degree  of  Government 
Ownership  of  the  Means  of  Production: 
The  trading  company  respondents  in 
this  investigation  are  local  branches  of 
the  state-owned  trading  companies, 
China  National  Arts  and  Crafts  Import 
and  Export  Corporation  and  China 
National  Light  Industrial  Products 
Import  and  Export  Corporation. 
According  to  information  submitted  by 
the  trading  companies,  the  local 
branches  have  operated  as  autonomous 
entities  since  January  1, 1988  and  are 
now  responsible  for  their  own  profits 
and  losses.  The  trading  companies  are 
also  subject  to  the  bankruptcy  law. 
After-tax  profits  for  these  ^ms  go 
toward  employee  welfare  and  beneHts, 
business  expansion,  and  retained 
earnings.  While  none  of  the  trading 
companies  sustained  a  loss  during  the 
period  of  investigation,  these  companies 
claim  that  losses  would  be  Rnanced 
through  retained  earnings  or  through 
borrowing. 

With  respect  to  the  factories 
producing  headwear  for  the  United 
States  market,  four  of  them  are  state- 
owned,  16  are  collective-owned  and  six 
are  foreign-owned  enterprises.  (The 
foreign-owned  factories  are  owned  in 
conjunction  with  collectives.)  According 
to  the  responses,  the  factories'  after-tax 
profits  are  used  for  worker  welfare  and 
bonuses,  and  for  business  promotion 
and  expansion.  Like  the  trading 
companies,  the  responses  claim  that  any 
losses  incurred  by  the  factories  would 
have  to  be  financed  out  of  retained 
earnings  or  through  borrowing.  The 
factories'  business  or  production  plans 
are  not  reported  to  the  government. 
Finally,  management  in  the  state-owned 
factories  is  usually  selected  by  the 
workers,  sometimes  with  formal 
approval  by  the  local  government. 
Management  in  the  collective-owned 
Hrms  is  selected  by  the  collective. 
Foreign  owners  appoint  the  management 
of  the  foreign-owned  factories. 

The  Degree  of  Government  Control 
Over  the  Input  Markets:  The  major 
physical  inputs  used  in  producing  the 
headwear  under  investigation  are  cotton 
and  polyester.  The  decision  of  which 


inputs  to  use  is  based  on  customer 
specifications.  The  materials  for 
processing  fee  sales  are  received  from 
the  Hong  Kong  customers.  With  respect 
to  other  sales,  the  polyester  is  imported 
and  all  such  importations  are  through 
the  trading  companies,  according  to  the 
responses. 

Cotton  is  purchased  domestically  from 
state-owned  enterprises  and  collectives. 
The  choice  of  supphers  is  based  on  the 
prices  charged  and  the  availability  of 
supply.  According  to  the  responses, 
prices  between  the  factories  and  their 
suppliers  are  set  through  arm's  length 
negotiations  and  the  quantities  supplied 
are  determined  by  the  parties.  There  are 
no  government  policy  directives 
applying  to  these  decisions. 

Non-physical  inputs  include  capital, 
labor  and  energy.  Electricity  and  water 
are  supplied  by  state-owned  enterprises 
at  prices  established  by  those 
enterprises.  Capital  equipment  is 
frequently  imported,  according  to  the 
responses. 

With  respect  to  labor,  the  responses 
state  that  wages  are  established  by  the 
factory  owners  and  that  there  are  no 
general  restrictions  on  seeking  new 
employment.  Additionally,  there  are  no 
government  restrictions  on  the  hiring  of 
workers  and  workers  may  be  fired  for 
cause.  Compensation  for  workers 
includes  wages,  welfare  benefits  and 
bonuses,  which  are  usually  based  on 
performance. 

According  to  the  responses,  the 
overall  level  of  credit  is  controlled  by 
the  central  authorities,  but  loans  to 
individual  enterprises  are  decided  upon 
by  individual  banks  based  on  the 
applicant's  creditworthiness.  The 
interest  rate  charged  is  determined  by 
the  individual  bank. 

The  Degree  of  Government  Control 
Over  Output  Markets:  There  are  three 
types  of  prices  in  the  PRC:  State- 
controlled  (set  by  the  government), 
guidance  prices  (prices  which  are 
permitted  to  fluctuate  within  a  band 
around  a  state-controlled  price),  and 
market  prices  (set  without  government 
intervention).  Respondents'  submissions 
state  that  all  headwear  produced  for 
domestic  sale  in  the  PRC  falls  into  the 
third  category.  Moreover,  they  claim 
that  decisions  by  the  factories  on  what 
merchandise  to  produce  are  not  subject 
to  government  direction. 

Sales  of  headwear  to  be  exported  to 
the  United  States  are  negotiated 
between  the  factories  and  the  trading 
companies.  The  trading  company  will 
place  an  order  with  the  factory  and 
prices  are  negotiated  at  arm's  length. 
The  decision  of  which  factory  to 
approach  is  based  on  the  type  of 
headwear  involved  and  the  available 
capacity  at  the  factory. 


Export  sales  by  the  trading  companies 
depend  on  foreign  demand.  After 
receiving  an  order,  the  trading  company 
will  seek  a  price  quote  from  a  factory. 
The  trading  company  then  adds  an 
amount  to  cover  its  profit  and  overhead. 
According  to  the  responses,  the  trading 
companies'  decisions  are  not  subject  to 
government  review  and  no  policy 
directives  apply  to  these  decisions. 

Currency  Convertibility  and  the 
Degree  of  Government  Control  Over 
Trade:  According  to  the  responses,  the 
PRC  has  an  ofTicial  exchange  rate  and  a 
market  exchange  rate.  The  official  rate 
applies  to  foreign  exchange  remitted  to 
the  central  government.  The  market  rate 
refers  to  the  foreign  currency  adjustment 
price  negotiated  by  buyers  and  sellers  in 
the  recently  opened  foreign  exchange 
adjustment  centers.  All  state-owned, 
collective-owned  and  foreign-owned 
enterprises  have  access  to  these  centers, 
regardless  of  whether  they  export. 

Respondent's  submissions  state  that 
the  trading  companies  can  keep  up  to  70 
percent  of  their  foreign  exchange 
earnings,  while  those  involved  in 
processing  arrangements  can  retain  up 
to  90  percent  of  their  foreign  exchange 
income.  A  portion  of  these  retained 
earnings  are  then  retximed  to  the 
factories  based  on  terms  arrived  at 
through  negotiation  between  the  parties. 

According  to  the  responses,  there  are 
no  restrictions  on  imports  of  headwear 
into  the  PRC.  and  the  only  controls  on 
headwear  exports  to  the  United  States 
are  the  visas  required  under  the  U.S.- 
PRC  bilateral  textile  agreement. 
Headwear  exports  to  countries  other 
than  the  United  States  with  which  the 
PRC  does  not  have  a  textile  agreement 
are  not  subject  to  any  restrictions. 

Petitioner  has  also  filed  submissions 
on  the  issue  of  state  control  in  this 
proceeding.  According  to  the  petitioner, 
the  respondents  are  state-owned  andd 
the  factories  are  owned  and/or 
controlled  by  the  PRC  central  and  local 
governments.  Indeed,  they  assert, 
factories  may  not  be  constructed  or 
expanded,  nor  can  they  improve 
production  processes  by  purchasing 
imported  machinery  or  equipment, 
without  government  approval. 

The  supply  of  cloth,  the  major  raw 
material  in  headwear.  is  controlled  by 
the  Ministry  of  Textile  Industry,  which 
sets  output  quotas  and  prices  for  textile 
mills.  Headwear  factories  are  allocated 
a  certain  amount  of  fabric  by  the  state, 
and  must  receive  approval  and  an 
allocation  of  foreign  exchange  to  order 
imported  cloth.  Wage  scales  are 
centrally  determined,  managers  are  not 
tree  to  hire  and  fire  workers,  and  the 
workers  themselves  are  not  free  to  move 
to  different  employment  opportunities. 


The  petitioner  further  contends  that 
foreign  purchasers  cannot  negotiate 
directly  with  the  factories;  instead,  they 
can  only  deal  with  the  trading 
companies,  which  determine  the  product 
orientation,  scale  of  production,  and 
sales  prices  and  quantities  for  headwear 
manufacturers.  The  PRC  government 
limits  the  right  to  export  products  under 
the  relevant  product  category  (category 
359-0)  of  the  Multifiber  Arrangement. 
The  allocation  under  that  category  for 
headwear  is  small  due  to  its  low  value 
in  relation  to  higher-valued  non- 
headwear  products  also  covered  by  that 
category. 

In  addition,  petitioner  maintains  that 
the  currency  of  the  PRC,  the  renminbi,  is 
fundamentally  inconvertible.  The 
government  tightly  controls  the  supply 
of  foreign  currency  and  allocation  of 
foreign  exchange.  The  official  rate  has 
been  essentially  pegged  to  the  U.S. 
dollar  at  a  constant  rate  since  the  fourth 
quarter  of  1986.  The  use  of  foreign 
exchange  swap  centers  is  still 
commercially  insignificant,  and  all 
transactions  in  these  centers  must  be 
approved  by  the  State  Administration  of 
Exchange  Control,  which  has  imposed  a 
yuan  (the  unit  of  currency)/U.S.  dollar 
ceiling  rate. 

Finally,  petitioner  also  states  that 
section  773(c)  requires  the  Department 
to  examine  whether  the  PRC  economy  in 
general  is  state-controlled,  rather  than 
analyzing  the  headwear  sector  in 
particular.  For  the  reasons  explained 
below,  we  do  not  need  to  address  this 
issue  for  the  preliminary  determination. 

Based  upon  our  review  of  the  record 
in  this  investigation,  we  have  concluded 
that  information  pertaining  to  certain 
key  issues  is  unpersuasive.  For  example, 
the  trading  companies  involved  in 
exporting  headwear  to  the  United  States 
may  be  subject  to  export  earning  targets. 
Furthermore,  the  responses  indicate  that 
headwear  manufacturers  choose  their 
suppliers  "based  on  price  and 
availability  of  supply,"  and  that  "to  the 
best  of  the  trading  company's 
knowledge,  prices  and  quantities  are  set 
in  a  similar  manner  when  these 
suppliers  sell  to  other  customers  in  the 
domestic  market."  However,  like  most 
agricultural  products,  raw  cotton 
appears  to  be  purchased  under  contract 
between  the  growers  and  the 
government.  Therefore,  the  prices  and 
quantities  supplied  for  a  major  input 
into  headwear  may  be  heavily 
influenced  by  direct  government 
involvement  in  its  distribution. 

We  note  that  a  similar  claim  of  no 
state  control  was  made  in  Candles.  In 
that  case,  respondents  made  in  their 
written  submissions  a  plausible  case  for 
finding  an  absence  of  state  control  with 


respect  to  the  candle  industry  in  the 
PRC.  However,  upon  verification,  the 
Department  found  that  the  actual 
situation  concerning  the  production  and 
sale  of  candles  in  the  PRC  was  much 
more  complicated  than  the  situation 
described  in  respondents'  written   . 
submissions.  At  vertification,  the 
Department  found  that,  indeed, 
economic  reform  in  the  PRC  had 
resulted  in  a  lessening  of  state  control. 
The  candle  factories  investigated  were 
managed  by,  or  operated  under  the 
auspices  of,  collectives,  and  their  output 
was  not  subject  to  quotas  or  price 
controls. 

On  the  other  hand,  the  Department 
found  that  the  principal  input,  petroleum 
wax,  remained  subject  to  state  control. 
The  Department  concluded  in  that  case 
that  the  extent  of  state  control  in  the 
PRC  at  that  time  continued  to  be  too 
great  to  permit  the  use  of  section  773(a). 

In  every  prior  antidumping 
investigation  involving  the  PRC,  the 
Department  has  found  the  PRC  to  be 
state-controlled.  In  addition,  our 
experience  in  Candles  taught  us  that 
verification  is  extremely  important  in 
determining  whether  an  industry  is 
substantially  unaffected  by  state 
control.  Therefore,  given  the  conflicting, 
and  as  yet  unverified,  evidence  on  the 
record,  the  continued  importance  of 
state  economic  planning  in  the  PRC! 
generally,  and  the  importance  and 
complexity  of  the  issue,  we  are  not 
persuaded  at  this  time  that  the 
headwear  sector  is  substantially  free  of 
state  control. 

Accordingly,  we  preliminarily      ; 
determine  that  the  PRC  is  state-       I 
controlled  to  such  an  extent  as  to 
preclude  the  use  of  section  773(a).  In 
making  this  preliminary  determinationi 
we  are  particularly  influenced  by  the 
facts  that  the  trading  companies  may  be 
subject  to  foreign  exchange  targets  and 
that  the  principal  input  obtained 
domestically,  cotton  cloth,  may  still  be 
subject  to  state  control,  as  well  as  by 
the  conflicting  evidence  concerning 
foreign  exchange  controls,  especially  the 
convertibility  of  the  renminbi. 

However,  we  intend  to  conduct  a 
thorough  verification  of  this  issue.  If,  as 
a  result  of  our  verification,  we  conclude 
that  economic  reforms  in  the  PRC  have 
resulted  in  a  sufficient  lessening  of  state 
control  with  respect  to  the  headwear 
industry,  in  our  final  determination  we 
will  determine  whether  to  calculate 
foreign  market  value  pursuant  to  section 
773(a).  In  this  regard,  we  are  issuing  our 
standard  antidumping  questionnaire  to 
respondents  so  that  we  will  be  able  to 
use  section  773(a),  if  warranted,  in  our 
final  determination. 


As  a  result  of  our  preliminary 
determination  to  treat  the  PRC  as  a 
state-controlled  economy,  section  773(c) 
of  the  Act  requires  us  to  use  either  the 
prices  of  or  the  constructed  value  of 
such  or  similar  merchandise  in  a  "non- 
state-controlled-economy"  country.  Our 
regulations  establish  a  preference  for 
foreign  market  value  based  upon  sales 
prices.  They  further  stipulate  that,  to  the 
extent  possible,  we  should  determine 
sales  prices  on  the  basis  of  prices  in  a 
"non-stafe-controlled-economy"  country 
at  a  stage  of  economic  development 
comparable  to  the  state-controlled- 
economy  country. 

We  determined  that  Indonesia,  Egypt, 
Morocco,  BoUvia,  the  Dominican 
Republic.  Jamaica,  Paraguay,  Zambia 
and  the  Philippines  were  at  a  level  of 
economic  development  comparable  to 
the  PRC  and  if  would,  therefore,  be 
appropriate  to  base  foreign  market  value 
on  their  prices.  We  sent  questionnaires 
to  known  manufacturers  of  headwear  in 
the  Philippines,  Morocco  and  Jamaica. 
One  manufacturer  from  the  Philippines 
replied  to  our  questionnaire. 

Where  possible,  we  used  information 
on  domestic  sales  provided  by  this 
"surrogate"  producer  as  the  foreign 
market  value  for  PRC  sales  of  polyester 
baseball  hats.  For  processing  fee  sales, 
we  constructed  foreign  market  value  by 
valuing  the  factors  of  production 
employed  by  the  PRC  manufacturers  in 
performing  the  conversion  using  factor 
cost  information  provided  by  the 
surrogate.  For  sales  of  cotton  hats,  we 
constructed  foreign  market  value  by 
valuing  the  factors  of  production 
employed  by  the  PRC  manufacturers 
based  on  factor  cost  information 
provided  by  the  surrogate  for  all 
elements  except  the  cotton  input.  For  the 
value  of  the  cotton  input  we  based  the 
factor  information  on  the  prices  of 
imports  into  the  U.S.  from  Egypt.  FMV 
based  on  valuing  factors  of  production 
includes  the  statutory  minimum  for 
SG&A  and  profit. 

On  October  28  the  surrogate  provided 
additional  information  through  the  U.S. 
Embassy  in  the  Philippines.  We  did  not 
receive  that  information  in  time  to 
adjust  our  calculations  for  the 
preliminary  determination.  However,  we 
will  consider  that  information  in  our 
final  determination  should  we  continue 
to  use  the  "factors"  methodology. 

Currency  Conversions 

When  evaluating  U.S.  sales  made  in 
Hong  Kong  dollars,  we  made  currency 
conversions  in  accordance  with 
§  353.56(a)(1)  of  our  regulations,  using 
certified  exchange  rates  as  furnished  by 
the  Federal  Reserve  Bank  of  New  York. 
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Because  we  did  not  have  certified 
exchange  rates  from  the  Federal  Reserve 
Bank  of  New  York  for  surrogate  country 
data,  as  best  information  we  used 
currency  conversions  based  on  monthly 
averages  as  provided  by  the 
Lntemational  Monetary  Fund. 

Criticai  Circumstances 

The  petition  alleged  that  imports  of 
headwear  from  the  PRC  present  "critical 
circumstances."  Under  section  773(e)(1) 
of  the  Act,  "critical  circumstances"  exist 
if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value;  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Pursuant  to  section  773(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we 
analyzed  recent  trade  statistics  on 
import  levels  for  headwear  from  the 
PRC  for  equal  periods  immediately 
preceding  and  following  the  filing  of  the 
petition.  We  also  took  into  consideration 
seasonal  factors.  Based  on  this  analysis, 
we  find  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  imports  of  the 
subject  merchandise  from  the  PRC  have 
been  massive  over  a  relatively  short 
period  of  time  subsequent  to  receipt  of 
the  petition. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  in  the  United 
States  or  elsewhere  of  dumping  of  the 
subject  merchandise  by  the  PRC 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient  (See.  e.g..  Final 


Antidumping  Duty  Determination  of 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
Italy  (52  FR  24198,  June  29, 1987)).  Since 
the  estimated  margins  for  three  of  the 
eight  trading  companies  exceed  25 
percent,  as  shown  below,  we  find  that 
the  requirements  of  section  (e)(1)(A)  are 
met  for  these  companies.  Therefore,  the 
following  chart  sets  forth  our  company- 
specified  preliminary  determinations 
with  respect  to  the  existence  of  critical 
circumstances  for  the  investigated 
merchandise. 


Manufacturerer/prtxlucar/exporter 

Critical 
circumstances 

China     National     Light     Industrial 

Yea 

. 

Products    Import    Export    Corp., 

Guangdorig    Branch,    Trav«Hing 

Goods  Co. 

Chma     National     Ught     Industnal 

No. 

Products    Import    Export    Corp . 

Guangdong  Stabooery  &  Sport- 

ing Goods  Branch. 

China     National     Light     Industnal 

Do. 

Products     Import/Export    Corp., 

Guangzhou     Branch     Footwear 

and  Headgear  Co. 

Guangdong  Arts  &  Crafts  Imports 

Do. 

&  Exports  Corp. 

Jiangsu  Arts  ft  Crafts  Imports  A 

Do. 

Exports  Corp. 

Shanghai  Arts  &  Crafts  Imports  & 

Do. 

Exports  Corp. 

Shanghai  Stationery  and  Sporting 

Yes 

. 

Goods  Import/ Export  Corp. 

Zheiiang  Arts  &  Crafts  Import  & 

Do. 

Export  Corp. 

Verification 

As  provided  in  section  77e(a)  of  the 
Act.  we  will  verify  all  information  used 
in  reaching  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d]  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain 
headwear  from  the  PRC  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  have  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  entries  of  the 
subject  merchandise  from  the  following 
three  companies:  China  National  Light 
Industrial  Products  Import/Export 
Corporation.  Guangdong  Branch. 
Travelling  Goods  Company-.  Shanghai 
Stationery  and  Sporting  Goods  Import/ 
Export  Corporation;  and  Zhejiang  Arts  & 
Crafts  Import  &  Export  Company;  (see 
"Critical  Circumstances"  section  of  this 
notice).  Therefore,  we  are  instructing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  such  entries  from  these 
companies  that  are  entered  or 


withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  which 
is  90  days  prior  to  the- date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
733(e)(2)  of  the  Act.  The  United  States 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producer/eiporter 


China  National  Light  Industrial  Products 
Import/Export  Corp.,  Guangdong 
Branch,  Travelling  Goods  Co 

China  National  Ught  Indusftial  Products 
Import/Export  Corp.,  Guangdong  Sta- 
tionery &  Sporting  Goods  Branch 

China  National  Light  Industnal  Products 
Import/Export  Corp..  Guangzhou 
BrarKh  Footwear  and  Headgear  Co 

Guaf>gdong  Arts  A  Crafts  Imports  A  Ex- 
ports Corp _ „ _ — 

Jiangsu  Arts  &  Crafts  Imports  &  Exports 
Corp __ _ — 

Shanghai  Arts  &  Crafts  knport  &  Export 

Shanghai  Stationery  and  Sporting 
Goods  Import/Export  Corp 

Zhejiang  Arts  &  Crafts  Import  &  Export 
Co - _ 

AM  Others - 


Weight- 
average 
margin 
peroent- 


>  26.06 

•8.61 

'22.86 
'  15.44 

24.47 
8.77 

58.85 

52.78 
20.76 


■  Because  we  made  fair  value  comparisons  on  the 
tiasis  of  processing  charges,  the  resulting  differ- 
ences for  tf>e9e  companies  fwve  been  multiplied  by 
a  coefficierTt  equalling  the  proportion  prooesaing  rep- 
resents of  the  value  of  PRC  hats  to  arrive  at  the 
margins  for  irxtvidual  sales.  The  coefficiem  is  based 
on  our  review  Ol  Vm  cost  and  aalea  OMperience  of 
Shanghai  Stationery  and  (he  surrogate  producer  in 
the  Philippines. 


rrC  Notification 

In  accordance  with  section  733(f]  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry  before  the  later  of  120 
days  after  we  made  our  preliminary 
affirmative  determination  or  45  days 


after  we  make  our  final  affirmative 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  req.uested. 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  9:30  a.m.  on  December 
30, 1988,  at  the  United  States 
Department  of  Conunerce,  Room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B--099,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain;  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Assistant  Secretary  by  December  23, 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  within  30  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  10  copies. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  November  2, 1988. 

[FR  Doc.  88-25785  Filed  11-7-88;  R-45  amj 
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National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology;  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
notice  is  hereby  given  that  the  National 
Institute  of  Standards  and  Technology 
Visiting  Committee  on  Advanced 
Technology  will  meet  Monday, 
November  28, 1988  from  1.00  p.m.  to  5:30 
p.m.,  and  Tuesday,  November  29, 1988 
from  8:30  a.m.  to  1:30  p.m.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  nine  members  appointed 
by  the  Director  of  the  National  Institute 
of  Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 


of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
pohcy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress. 

DATES:  The  meeting  will  convene 
November  28, 1988.  at  1:00  p.m.  and  will 
adjourn  for  the  day  at  5:30  p.m.  The 
meeting  will  resume  at  8:30  a.m.  on 
November  29. 1988.  and  will  end  at  1:30 
p.m. 

ADDRESS:  The  meeting  will  be  held  in 
Lecture  Room  A.  Administration 
Building,  National  Institute  of  Standards 
and  Technology.  Gaithersburg, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Webb,  Office  of  the  Director, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland 
20899,  telephone  number  (301)  975-2411. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  attend  this  meeting, 
and  the  Chairperson  will  entertain 
conunents  or  questions  at  an 
appropriate  time  during  the  meeting. 
Any  person  wishing  to  attend  the 
meeting  should  inform  Peggy  Webb  at 
the  address  shown  above.  i 

Date:  November  2. 1968. 
Ernest  Ambler, 
Director 

[FR  Doc.  88-25748  Filed  11-7-88:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS  I 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fitier  Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

November  2. 1988.  j 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  Customs  adjusting  limits. 

EFFECTIVE  DATE:  November.  2. 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade    t 
Specialist,  Office  of  Textiles  and  I 

Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  568-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limit  for  Group  II  is  being 
increased  by  application  of  swing, 
reducing  the  Group  III  limit  to  account 
for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
on  December  16, 1987).  Also  see  53  FR 
55,  published  on  January  4, 1938. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  2, 1988 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1967  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  Tiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and  exported 
during  the  period  which  began  on  January  1, 
1988  and  extends  through  December  31, 1988. 

Effective  on  November  2, 1988,  the 
directive  of  December  30, 1987  is  hereby 
amended  to  adjust  the  current  limits  for 
cotton,  wool  and  man-made  fiber  textile 
products  in  Croups  U  and  III,  as  provided 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China: 


Category 


Group  II:  330.  332.  349. 
353,  354.  359-0  ». 
431,432,459.630. 
632,  633,  643.  644. 
653,  654.  65»-0  >.  as 
a  group. 


Adjusted  12-month  lifnit  ■ 


127.890.000  square 
yards  equivalent 


45144 
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Category 

Adjusted  12-rrKxrth  limit  > 

Qrouolll:  201.220,222- 

322.919,000  square 

225,  227,  229,  362. 

yards  equivalent 

369-0*,  400,414, 

464-469,  600.  603. 

604-0  »,  606,  618- 

622,  624-627.  628, 

629,  665,  666,  669- 

0  •,  670-0  ',  as  « 

group. 

'  The  limits  have  not  been  adiusted  to  account  kx 
any  imports  exported  after  Decemcer  31,  1987. 

« In  Category  359-0,  all  TSUSA  numbers  except 
381  0822.  381.6510,  384.0928  and  384.5222  in  Cat- 
pgory  359-C;  384  5214  In  Category  359-D:  and 
381  0258.  281.0554,  381  3949.  381  5800,  381  5920, 
384  0451,  384.0648,  384  0650,  384.0651.  384  3449, 
384  3450,  384.4300.  384.4421.  384.4422  in  Catego- 
ry 359-V. 

'  In  Category  659-0.  all  TSUSA  numbers  except 
381  3325.  381  9805.  384.2205,  384.2530,  384,8606. 
384.8607,  and  384  9310  in  Category  659-C; 
703  0510,  703  0620,  703  0630,  703.0640,  703.0550, 
703  0560,  703.1000,  703.1610.  703.1620,  703.1630, 
703  1640  and  703.1650  in  Category  659-H;  and 
381  2340  381  3170,  381.9100,  381.9570.  381.1700, 
384.2339.  384.8300,  384.8400  and  384.9353  in  Cat- 
egory 659-S. 

'  In  Category  369-0.  a«  TSUSA  numbers  except 
365.6615,  366.1720,  366.1740.  366.2020.  366.2040, 
366.2420,  366.2440  and  366.2860  in  Category  369- 
D;  706.3640  and  706.4106  in  Category  369-H; 
706  3210.  706.3650  and  706.4111  in  Category  369- 
U  and  366.2840  in  Category  369-S. 

»  m  Category  604-O,  all  TSUSA  rHjmbers  except 
3105049  and  3106045. 

•  In  Category  669-0.  ad  TSUSA  numbers  except 
385.5300  in  Cateoory  669-P. 

'  In  Category  670-O,  all  TSUSA  numbers  except 
706.3415.  706.4130  and  7064135  In  Category  670- 
L 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  nilemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  88-25740  Filed  ll-7-8a  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

AQENCV:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice^ 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  Chapter  35).  the  Federal 
Acquisitirn  Regulation  (FAR) 


Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  of  a  currently  approved 
information  collection  requirement 
concerning  SF  294,  Subcontracting 
Report  for  Individual  Contracts. 

AODiiESS:  Send  conmients  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  Room 
3235.  NEOB.  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Vs.  Victoria  Moss,  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-5168. 

SUPPLEMENTARY  INFORMATION!  a. 

Purpose:  In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631  et  seq.) 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  of  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8{d)  of  the  Small  Business  Act 
(Attachment  A)  and  implemented  in 
FAR  19.7  (Attachment  B). 

In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  SF  294. 
Subcontracting  Report  for  Individual 
Contracts  (Attachment  C). 

A  satisfactory  subcontracting  plan  is 
required  before  a  contract  exceeding 
$500,000  ($1,000,000  for  construction)  can 
be  awarded.  The  contracting  officer 
must  examine  the  information  in  the 
proposed  plan  to  determine  if  the  plan  is 
in  compliance  with  the  Small  Business 
Act  and  the  FAR.  In  addition,  the 
information  is  used  for  policy  and 
management  control  purposes. 

Information  submitted  on  SF  294  is 
used  to  assess  contractors'  compliance 
with  their  subcontracting  plans. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  1,533;  responses 
per  respondent.  34.47;  total  annual 
responses.  52,850;  preparation  hours  per 
response,  5.71;  and  total  response 
burden  hours,  301,774. 

c.  Annual  recordkeeping  burden:  THe 
annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,533;  hours  per  recordkeeper.  116.87; 
and  total  recordkeeping  burden  hours, 
179,161. 


Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No, 
9000-0006,  SF  294.  Subcontracting 
Report  for  Individual  Contracta. 

Dated:  October  31. 1988. 
Margaivt  A.  Willis, 
FAR  Secretariat 

[FR  Doc.  88-25759  Filed  11-7-88:  8:45  am] 
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Federal  Acquisltton  Regulation  (FAR); 
Inf  onnation  Collection  Under  OMB 
Review 

AGENOES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice. ^^_ 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  of  a  currently  approved 
information  collection  requirement 
concerning  SF  294.  Summary 
Subcontract  Report. 
ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  Room 
3201.  NEOB,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Victoria  Moss,  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-516a 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  In  accordance  with  the 
Small  Business  Act  (15  U.S.C.  631  et 
seq)  contractors  receiving  a  contract  for 
more  than  $10,000  agree  to  have  small 
and  small  disadvantaged  business 
concerns  participate  in  the  performance 
of  the  contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
the  Section  8(d)  of  the  Small  Business 
Act  and  implemented  in  FAR  19.7. 

In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  SF  294, 
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Subcontracting  Report  for  Individual 
Contracts. 

A  satisfactory  subcontracting  plan  is 
required  before  a  contract  exceeding 
$500,000  ($1,000,000  for  construction)  can 
be  awarded.  The  contracting  officer 
must  examine  the  information  in  the 
proposed  plan  to  determine  if  the  plan  Is 
in  compliance  with  the  Small  Business 
Act  and  the  FAR.  In  addition,  the 
information  is  used  for  pohcy  and 
management  control  purposes. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
fallows:  Respondents,  1,542;  responses 
per  respondent,  3.61;  total  aimual 
responses,  5,567;  preparation  hours  per 
response,  15.89;  and  total  response 
burden  hours,  88,445. 

c.  Annual  recordkeeping  burden:  The 
annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,542;  hours  per  recordkeeper,  12,6;  and 
total  recordkeeping  burden  hours, 
19,429. 

Obtaining  Copies  of  Proposak 

Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
Washington,  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0007.  SF  295.  Summary  Subcontract 
Report 

Dated:  October  31. 1988. 
Maigarat  A.  Willis. 
FAR  Secretariat 

(FR  Doc  88-25780  Filed  11-7-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

GENERAL  SERVICES 
ADMINISTRATION 

DEPARTMENT  OF  JUSTICE 

Agreement  Between  the  General 
Servlc«s  Administration  and  the 
Department  of  Education  to  Delegate 
Certain  ChfH  Rights  Compliance 
Responsibilities  for  State  Agencies 
and  Donee  Organizations 

A.  Purpose 

Section  1-207  of  Executive  Order 
12250  authorises  the  Attorney  General 
to  initiate  coa))erative  programs  among 
Federal  agendes  responsible  for 
enforcing  Title  VI  of  the  Civil  Rights  Act 
of  1964.  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended. 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  similar 
provisions  of  Federal  law  prohibiting 
discrimination  on  the  basis  of  race, 
color,  national  origia  sex,  handicap,  or 


religion  in  programs  or  activities 
receiving  Federal  financial  assistance. 

This  agreement  will  promote 
consistent  and  coordinated  enforcement 
of  covered  nondiscrimination  provisions 
as  required  in  the  Coordination  of 
Enforcement  of  Non-discrimination  in 
Federally  Assisted  Programs  (28  CFR 
42.401-.415);  increase  the  efficiency  of 
compliance  activities,  and  reduce 
burdens  on  recipients,  beneficiaries,  and 
Federal  agencies  by  consolidating 
comphance  responsibilities,  eliminating 
duplication  in  civil  rights  reviews  and 
data  requirements,  and  by  promoting 
consistent  application  of  enforcement 
standards. 

B.  Delegation 

By  this  ag.f^ement,  the  General 
Services  Administration  (GSA). 
designates  the  Department  of  Education 
(DOE),  as  the  agency  responsible  for 
specific  civil  rights  compliance  duties, 
as  enumerated  below,  with  respect  to 
elementary  and  secondary  schools  and 
institutions  of  higher  education. 
Responsibilities  for  the  following 
covered  nondiscrimination  provisions 
are  delegated: 

1.  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  to  2000d-l). 

2,  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794). 

This  agreement  specifies  the  duties  to 
be  performed  by  each  agency.  It  does 
not  alter  the  requirements  of  the  joint 
Department  of  Justice  (DOD/Equal 
Employment  Opportunity  Commission 
(EEOC).  regulation  concerning 
procedures  for  handling  complaints  of 
employment  discrimination  filed  against 
recipients  of  Federal  financial 
assistance  (28  CFR  42.601-42.613.  29  CFR 
1691.1-1697.13,  48  FR  3570,  January  25, 
1983).  Complaints  covered  by  that 
regulation,  filed  with  a  delegating 
agency  against  a  recipient  of  Federal 
financial  assistance,  solely  alleging 
employment  discrimination  against  an 
individual,  are  to  be  referred  directly  to 
the  EEOC  by  the  delegating  agency. 

C.  Duties  of  the  DOE 

The  GSA  assigns  the  following 
compliance  duties  to  the  DOE  with 
respect  to  elementary  and  secondary 
schools  and  institutions  of  higher 
education.  Specifically,  the  DOE  shall: 

1.  Maintain  current  files  on  all 
activities  undertaken  pursuant  to  this 
agreement  and  on  the  compliance  status 
of  applicants  and  recipients  with  respect 
to  their  programs  or  activities  receiving 
Federal  financial  assistance  resulting 
from  preapproval  reviews,  complaint 
investigations,  and  actions  to  resolve 
noncompliance.  A  sunmiary  of  these 
activities  and  the  compliance  status  of 


applicants  and  recipients  shall  be 
reported  at  least  at  the  end  of  every 
fiscal  year  to  GSA. 

2.  Develop  and  use  information  for  the 
routine,  periodic  monitoring  of 
compliance  of  elementary  and 
secondary  schools  and  institutions  of 
higher  education  with  respect  their 
programs  or  activities  receiving  Federal 
financial  assistance  subject  to  this 
agreement. 

3.  Perform,  upon  request  by  GS.A, 
preapproval  reviews  for  which 
supplemental  information,  or  field 
reviews  are  necessary  to  determine 
compliance. 

4.  Conduct  an  effective  progr-im  of 
postapproval  reviews  of  recipienio  with 
respect  to  their  programs  or  activities 
receiving  Federal  financial  assistance 
subject  to  this  agreement. 

5.  Receive  complaints  alleging  that 
recipients,  subject  to  this  agreement, 
have  discriminated  in  violation  of 
covered  nondiscrimination  provisions  in 
their  programs  or  activities  receiving 
Federal  financial  assistance,  and 
attempt  to  obtain  information  necessary 
to  make  complaints  complete,  and 
investigate  complete  complaints. 

6.  Issue  a  written  letter  of  findings  of 
compliance  or  a  letter  of  findings  of 
noncompliance  that:  (a)  Advises  the 
recipient  and,  where  appropriate,  the 
complainant  of  the  results  of  the 
postapproval  review  or  complaint 
investigation;  (b)  provides 
recommendation,  where  appropriate,  for 
achieving  voluntary  compliance,  and  (c) 
offers  the  opportunity  to  engage  in 
negotiations  for  achieving  volimtary 
compliance.  The  governor  of  the  state  in 
which  the  applicant  or  recipient  is 
located  will  be  notified  if  the  letter  of 
findings  of  noncompliance  is  made 
pursuant  to  a  statute  requiring  that  the 
governor  be  given  an  opportunity  to 
secure  compliance  by  voluntary  means. 
The  DOE  promptly  shall  provide  a  copy 
of  its  letter  of  findings  to  the  GSA  and  to 
the  Assistant  Attorney  General  for  Civil 
Rights,  as  required  by  28  CER  42.407(d). 

7.  Conduct,  after  a  letter  of  findings  of 
noncompliance,  negotiations  seeking 
voluntary  compliance  with  the 
requirements  of  covered 
nondiscrimination  provisions. 

8.  (a)  If  compliance  cannot  be 
voluntarily  achieved,  and  the  DOE  does 
not  fund  the  applicant  or  recipient  refer 
the  matter  to  GSA  for  its  own 
independent  action  and  notify  the 
Assistant  Attorney  General  for  Civil 
Rights  of  referral  (b)  If  compliance 
cannot  be  achieved  and  both  the  DOE 
and  GSA  fund  the  applicant  or  recipient 
initiate  formal  enforcement  action. 
When  the  DOE  initiates  formal 
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enforcement  action  by  providing  tlie 
applicant  or  recipient  with  an 
opportunity  for  an  administrative 
liearing,  provide  CSA  vshth  an 
opportunity  to  participate,  as  a  party,  in 
a  joint  administrative  hearing.  When  the 
DOE  initiates  formal  enforcement  action 
be  referring  the  matter  to  the  DOJ  for 
appropriate  judicial  action,  notify  GSA 
of  the  referral. 

9.  Notify  GSA  and  the  Assistant 
Attorney  General  for  Civil  Rights,  of  the 
outcome  of  the  hearing,  including  the 
reason  for  finding  the  applicant  or 
recipient  in  noncompliance,  and  any 
action  taken  against  the  applicant  or 
recipient. 

D.  Duties  of  the  General  Services 
Administration 

The  GSA  shall: 

1.  Issue  and  provide  to  DOE  all 
regulation  guidelines,  reports,  orders, 
policies,  and  other  documents  that  are 
needed  for  recipients  to  comply  with 
covered  nondiscrimination  provision 
and  for  DOE  to  administer  its 
responsibilities  under  this  agreement. 

2.  Provide  DOE  with  information, 
technical  assistance,  and  training 
necessary  for  DOE  to  perform  the  duties 
delegated  under  this  agreement.  This 
informatien  shall  include,  but  is  not 
limited  to,  a  list  of  recipients  receiving 
Federal  financial  assistance  from  GSA, 
the  types  of  assistance  provided, 
compliance  information  solely  in  GSA 
possession  or  control,  and  data  on 
program  eligibihty  or  control,  and/or 
actual  participants  in  assisted  programs 
or  activities. 

3.  Perform  preapproval  reviews  of 
applicants  for  assistance,  as  required  by 
28  CFR  42.407(b),  that  do  not  require 
supplemental  information  or  field 
reviews.  The  reviews  may  require 
information  to  be  supplied  by  DOE.  If 
CSA  requests  DOE  to  undertake  an  on- 
site  review  because  it  has  shown  it  has 
reason  to  believe  discrimination  is 
occurring  in  a  program  or  activity  that  is 
either  receiving  Federal  financial 
assistance,  or  that  is  the  subject  of  an 
application,  GSA  shall  supply 
information  necessary  for  the  DOE  to 
undertake  such  a  review. 

4.  Refer  all  complaints  alleging 
discrimination  under  covered 
nondiscrimination  provisions  filed  with 
GSA  against  a  recipient  subject  to  this 
delegation  and  determine,  if  possible, 
whether  the  program  involved  receives 
Federal  financial  assistance  from  GSA. 

5.  Where  DOE  has  notified  the 
applicant  or  recipient,  in  writing,  that 
comphance  carmot  be  achieved  by 
voluntary  means  and  DOE  has  referred 
the  matter  to  GSA,  make  the  Hnal 


comphance  determination  with  respect 
to  a  GSA  applicant  or  recipient  and: 

(a)  If  GSA  wishes  to  initiate  formal 
enforcement  action  by  providing  the 
apphcant  or  recipient  with  an 
opportunity  for  an  administrative 
hearing,  notify  DOE  if  GSA  will  either 
join  as  a  party  in  a  DOE  administrative 
hearing  or  will  conduct  its  own 
administrative  hearing. 

(b)  Whenever  an  opportunity  for  a 
hearing  is  required,  GSA  will  notify  the 
applicant  or  recipient  by  registered  or 
certified  mail,  return  receipt  requested. 
This  notice  shall  advise  the  apphcant  or 
recipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under 
which  the  proposed  action  against  it  is 
to  be  taken  and  the  matters  of  fact  of 
law  asserted  as  the  basis  for  this  action. 
GSA  will  also  notify  the  DOE  and  the 
Assistant  Attorney  General  for  Civil 
Rights  of  the  outcome  of  the  hearing 
including  tlie  reasons  for  Finding  the 
applicant  or  recipient  in  noncompUance, 
and  any  action  against  the  apphcant  or 
recipient.  GSA  may  request  DOE  to  act 
as  counsel  in  its  administrative  hearing. 

(r)  When  GSA  initiates  formal 
enforcement  action  by  referring  the 
matter  to  the  DOJ  for  appropriate 
judicial  action,  notify  tiie  DOE  of  the 
referral. 

(d)  If  GSA  neither  initiates  steps  to 
deny  or  terminate  Federal  assistance, 
nor  refers  the  matter  to  the  DOJ,  notify 
DOE  and  the  Assistant  Attorney 
General  for  Civil  Rights,  in  writing 
within  15  days  after  notification  from 
DOE  that  voluntary  compliance  cannot 
be  achieved. 

E.  Effect  on  Prior  Delegation 

This  agreement  supersedes  and 
replaces  the  delegation  agreement 
regarding  elementary  and  secondary 
schools  and  institutions  of  higher 
education  between  GSA  and  the  DOE 
published  in  the  Federal  Register  (FR 
4148,  Vol.  32,  No.  51,  March  16, 1967). 

F.  Redelegation 

Duties  delegated  herein  to  the  DOE 
may  be  redelegated  to  the  Department 
of  Health  and  Human  Services.  The 
DOE  shall  notify  CSA  of  any  such 
redelegation  prior  to  the  effective  date. 

G.  Approval 

This  agreement  shall  be  signed  by  the 
Assistant  Attorney  General  for  Civil 
Rights.  It  shall  be  signed  by  both  parties 
and  become  effective  30  days  from 
pubUcation  in  the  Federal  Register. 

H.  Termination 

This  agreement  may  be  terminated  by 
either  agency  60  days  after  notice  to  the 


other  agency  and  to  the  Assistant 
Attorney  General  for  Civil  Rights. 

Date:  May  4. 1988. 

lohn  Alderaon, 

Acting  Administrator  of  General  Services 
Administration. 

Date:  July  la  1988. 
Wilbam  J.  Bannett, 
Secretary  of  Education. 

Date:  September  15, 1988. 
Wm.  Bradford  Reynolds, 
Assistant  Attorney  General,  Civil  Rights 
Division,  Department  of  Justice. 
[FR  Doc.  88-25844  Filed  11-7-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America,  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  shipment  of  5 
kilograms  of  spent  fuel  from  the  GRR-1 
reactor  in  Greece  for  storage  and        .,„. 
reprocessing  at  the  Department  of 
Energy  facilities.  The  return  of  highly 
enriched  uranium  (HEU)  is  consistent 
with  U.S.  nonproliferation  policy  in  that 
it  serves  to  reduce  the  amount  of  HEU 
abroad. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  teen  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  v\rill 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date:  November  2, 1988. 
George  |.  Bradley,  Jr., 

Principal  Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 

[FR  Doc.  88-25824  Filed  11-7-88;  8:45  am] 
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Office  of  Environment,  Safety  and 
Health 

Innovative  Control  Technology 
Advisory  Panel;  Open  Meeting 

I^irsuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  88  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Innovative  Control  Technology 
Advisory  Panel. 

Date  and  Time:  November  30, 1988 — 
1:30  p.m.-5:00  p.m. 

Place:  Dow  Chemical  Louisiana 
Division,  Louisiana  Highway  No.  1 
South,  Plaquemine,  Louisiana  70865, 
Purchasing  Lobby. 

Date  and  Time:  December  1. 1988 — 
9:00  a.m.-3K)0  p.m. 

Place:  Fairmont  Hotel,  University 
Place,  New  Orleans,  Louisiana  70112. 

Contact-  Sandy  Guill,  Department  of 
Energy,  Environment,  Safety  and  Health 
(EH-22),  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585,  Telephone: 
202/586-4628. 

Purpose  of  the  Panel:  To  advise  the 
Secretary  of  Energy  on  how  to  best 
achieve  DOE's  expanded  iimovative 
clean  coal  technologies  program's 
objectives  of  reducing  costs  and 
improving  efficiency  by  expanding 
emissions  control  options  beyond  those 
now  available. 

Tentative  Agenda:  Briefings  and 
discussions  of: 

•  Projects  selected  in  DOE  Clean 
Coal-2  Solicitation. 

•  Project  Selection  Criteria  to  be 
considered  for  Clean  Coal  Technology 
Program  (CCTP-3). 

•  Working  Group  on  'Technology 
Status  Review  and  Evaluation"  Report 

•  Working  Group  on  "Incentives  for 
the  Demonstration  and  Deployment  of 
Clean  Coal  Technologies"  Report. 

•  Public  Comment  (10  minute  rule). 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Panel  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  sandy  Guill  at  the 
addresser  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
19a  Forrestal  Building,  1000 


Independence  Avenue,  SW.. 
Washington,  DC.  between  9:00  a.m.  and 
A-XXi  p.m.,  Monday  ttirough  Friday, 
except  Federal  hohdays. 

Issued  at  WAshington,  DC  on  Noveml>er  2> 
1988.  I 

J.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doc.  88-25822  Filed  11-7-88,  8:45  am) 
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Economic  Regulatory  Administration 
[ERA  Docket  Na  88-65-NG] 

Hadson  Gas  Systems,  Inc^  Application 
to  Extend  Blanket  Auttiorlzatlon  to 
Import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  application  for 
extension  of  blanket  authorization  to 
import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  14, 1988,  of  an  application 
filed  by  Hadson  Gas  Systems,  Ina 
(Hadson),  requesting  that  the  blanket 
authorization  previously  granted  in 
DOE/ERA  Opinion  and  Order  No.  144 
and  144A.  issued  September  9, 1986.  and 
March  31. 1987,  respectively  (ERA 
Docket  No.  86-35-NG).  be  amended  to 
extend  its  term  for  two  years. 

Hadson  is  currentiy  authorized  to 
import  up  to  a  maximum  of  50  Bcf  of 
Canadian  natural  gas  through  March  2, 
1989.  Under  the  extension  requested, 
Hadson  would  be  authorized  to  import 
volumes  not  to  exceed  in  the  aggregate 
50  Bcf  of  Canadian  natural  gas  over  a 
two-year  period  commencing  March  3, 
1989. 

Quarterly  reports  filed  with  the  ERA 
indicate  that  Hadson  has  imported  4239 
MMcf  of  natural  gas  under  its  current 
import  authorization  as  of  June  30, 1988. 

"The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

date:  ih-otests,  motions  to  intervene  or 
notices  of  intervention,  as  ^plicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  December  8, 1988. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Linda  Silverman,  Natural  Gas  Division, 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy  Forrestal 

Building,  Room  3F-070, 1000 


Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-7249. 
Diane  Stubbs  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  Hadson 
Gas  Systems,  Inc.,  an  Oidahoma 
corporation,  is  a  wholly-owned 
subsidiary  of  Hadson  Corporation,  a 
Delaware  corporation.  Hadson  is  an 
independent  coast-to-coast  gas 
marketing  business,  with  its  principal 
place  of  business  in  Irving.  Texas. 
Hadson  purchases  its  system  supplies 
from  hundreds  of  producers,  l>oth 
domestic  and  Canadian,  and  sells  to 
himdreds  of  customers.  The  extension 
would  cover  Canadian  natiiral  gas 
imported  by  Hadson  on  a  short-term  or 
spot  basis  for  resale  to  imdesignated 
U.S.  purchasers. 

The  specific  terms  of  the  Canadian 
import  sales  would  be  negotiated  at 
arms  length,  including  the  price, 
duration,  volume  renegotiation,  and 
price  adjustment  provisions,  and  take- 
or-pay  provisions,  if  any.  Hadson 
intends  to  use  existing  pipeline  facilities 
to  transport  the  gas. 

In  support  of  its  appUcation.  Hadson 
asserts  that  the  proposed  extension  of 
its  existing  blanket  import  authorizatioa 
is  not  inconsistent  with  the  public 
interest  since  the  extension  requested 
would  assure  gas  consumers  expanded 
access  to  competitively-priced  Canadian 
gas. 

The  decision  on  tliis  application  vnll 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  wliich 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  pubUc  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidlines.  The  apphcant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burdei.  of 
overcoming  this  assertion. 

The  ERA  will  condition  any 
authorization  issued  in  this  proceeding 
on  the  filing  of  quarterly  reports  to 
facilitate  ERA  monitoring  of  the 
operation  and  effectiveness  of  the 
blanket  program. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable. 
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and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
conunents  considered  as  the  basis  for 
any  decision  on  the  appUcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  apphcable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  3F-056,  RG-23,  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t.,  December  8, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 


to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Hadson's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Firday,  except  Federal  holidays. 

Issued  in  Washington,  DC  November  1, 
1988. 
Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-25825  Filed  11-7-88;  8:45  am) 

BILUNG  CODE  84SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  9078-002  California] 

Highland  Construction,  Inc.; 
Availability  of  Environmental 
Assessment 

November  3. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's] 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  for  the  Cove 
Hydroelectric  Project  and  has  prepared 
an  environmental  assessment  (EA)  for 
the  proposed  project.  In  the  EA,  the 
Commission's  staff  analyzes  the 
potential  environmental  impacts  of  the 
proposed  project  and  concludes  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  envirorunent. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Brandi, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  88-25608  Filed  11-7-88:  8.45  am] 
BILUNG  CODE  6717-01 


(Docket  Nos.  CP89-89-000,  et  al.] 

Tennessee  Gas  Pipeline  Company,  et 
al^  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-8&-000] 
November  1. 1988. 

Take  notice  that  on  October  25. 1988. 
Tennessee  Gas  Pipeline  Company, 
(Applicant).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP8&- 
89-000  a  request,  pursuant  to  S§  157.205 
and  284.223  of  the  Commission's 
Regulations,  for  authorization  to  provide 
a  transportation  service  for  Tenneco  Oil 
Company  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  June  18, 1987,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  out  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated 
September  20, 1988,  it  proposes  to 
transport  up  to  2,200  dt  of  natural  gas  for 
Tenneco  Oil  Company,  a  producer,  from 
points  of  receipt  located  offshore 
Louisiana.  The  point  of  delivery  is 
located  offshore  Louisiana,  and  the 
ultimate  point  of  delivery  is  located  in 
the  state  of  Wisconsin. 

The  Applicant  further  states  that  the 
maximum  daily  quantity  it  proposes  to 
transport  is  2,200  dekatherms,  the 
average  daily  volume  is  2,200  dt,  with  an 
annual  delivery  of  803,000  dt,  imder  the 
contract.  Service  under  §  284.223(a) 
commenced  October  1, 1988,  as  reported 
in  Docket  No.  ST89-242  (filed  October 
19, 1988). 

Comment  date:  December  16, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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2.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8»-25-000l 
November  2, 1988. 

Take  notice  that  on  October  7, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle],  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP89- 
25-000  an  application  pursuant  to 
section  7(b]  of  the  Natural  Gas  Act,  for 
an  order  permitting  and  approving 
abandonment  of  transportation  service 
provided  to  Ohio  Gas  Company  (Ohio 
Gas),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Panhandle  states  that  it  currently 
provides  up  to  8,000  Mcf  per  day  of  firm 
transportation  service  to  Ohio  Gas. 
Panhandle  asserts  that  Ohio  Gas  has 
notified  Panhandle  that  it  no  longer 
requires  this  transportation  service  from 
Panhandle.  Panhandle  also  states  that 
there  would  be  no  abandonment  of 
facilities,  only  the  firm  transportation 


service  is  being  discontimied  as 
requested  by  Ohio  Gas.  Panliandle 
submits  that  it  has  been  advised  by 
Ohio  Gas  that  the  underlying  gas 
purchase  agreement  and  upstream 
transportation  agreement  would  remain 
In  place  for  continued  use. 

Comment  date:  November  23. 1988.  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Company 
[Docket  No.  CP8B-10-000] 
November  2, 1988. 

Take  notice  that  on  October  4. 1988. 
Williams  Natural  Gas  Company 
(Wilbams).  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-10-000  a  request  as  supplemented 
October  19, 1988,  pursuant  to  5  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  make  a  direct 
intemiptible  sale  of  natural  gas  to 
Calibogue  Kansas  Corporation 
(Calibogue)  in  Jefferson  County,  Kansas, 
for  use  in  lease  operations,  under 
Williams*  blanket  certificate  issued  in 
Docket  No.  CP82-479-000  and  CP82- 
479-001  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  states  that  pursuant  to  an 
agreement  between  it  and  Calibogue 
dated  June  18, 1987,  Williams  has  agreed 
to  provide  Calibogue  up  to  3,000  Mcf  of 
natural  gas  per  month,  at  no  cost,  for  use 
in  oil  lease  operations  in  Williams' 
McLouth  storage  field  located  in 
Jefferson  County,  Kansas.  The 
agreement  further  provides  that  in  the 
event  Calibogue's  usage  exceeds  3,000 
Mcf  of  natural  gas  per  month.  Williams 
would  sell  additional  volumes  to 
Calibogue  at  a  rate  equivalent  to 
Williams'  currently  effective  F-2  excess 
sales  rate.  Calibogue  now  desires  to 
piuxhase  volumes  of  natural  gas  in 
excess  of  the  3,000  Mcf  per  month  limit. 

Williams  further  states  that  the  total 
volumes  dehvered  would  not  exceed  250 
Mcf  per  day  and  that  it  anticipates  sales 
volumes  would  not  exceed  200  Mcf  per 
day.  Williams  also  states  that  total 
anudl  volumes  are  anticipated  to  be 
36,500  Mcf. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  K  N  Energy,  Inc. 

[Docket  No.  CP89-e3-000) 
November  2. 1988. 

Take  notice  that  on  October  21, 198a 
K  N  Energy,  Inc.  (K  N).  P.O.  Box  15285. 
Lakewood,  Colorado  80215,  filed  in 


Docket  No.  CP8»-83-4X»  a  request 
pursuant  to  S  157.206(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  taps  for  the 
delivery  of  gas  to  end-users,  under  the 
blanket  certificate  issued  in  Docket  Nos. 
CP83-140-O00.  CP83-14(MK)1  and  CP83- 
140-002  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

K  N  proposes  to  construct  and  operate 
four  sales  taps.  K  N  states  that  the  taps 
would  be  located  in  Pawnee  Coimty  and 
Wallace  County,  Kansas  and  in  Gosper 
County  and  York  County.  Nebraska.  K  N 
further  states  that  the  end  use  of  the  gas 
delivered  at  each  of  the  four  taps  would 
be  irrigation.  K  N  indicates  that  the 
estimated  cost  of  the  taps  to  be 
constructed  in  Pawnee  County  and 
Gosper  County  is  $850  each,  and  that 
each  tap  to  be  constructed  in  Wallace 
County  and  York  County  would  cost 
approximately  $1150.  • 

K  N  states  that  the  proposed  sales 
taps  are  not  prohibited  by  any  of  Its 
existing  tariffs  and  that  the  additional 
taps  will  have  no  significant  impact  on 
K  N's  peak  day  and  annual  deliveries. 

Comment  date:  December  19. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.  | 

5.  Southern  Natural  Gas  Company 

[Docket  No.  CP89-76-000]  , 

November  2, 1988.  ] 

Take  notice  that  on  October  21, 1988, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP89-76- 
000  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  on  behalf  of  Pennzoil  Gas 
Marketing  Company  (Pennzoil).  a 
marketer,  under  Southern's  blanket 
certificate  issued  in  Docket  Nos.  CP88- 
316-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Pursuant  to  a  service  agreement  dated 
July  26, 1988,  Southern  states  that  it 
would  perform  the  transportation 
service  under  its  Rate  Schedule  IT.  It  is 
st&.cd  that  the  service  agreement  is  for  a 
primary  terms  of  one  month  with 
successive  one  month  terms  thereafter, 
unless  cancelled  by  either  party. 
Southern  expects  to  transport  1.500 


■  K  N  states  that  ciistomera  reimburse  a  portion  of 
the  construction  costs  to  K  N  through  imposition  of 
a  connection  charge  vviiich  varies  bjr  state.  This 
charge  is  S250  in  Kansas  and  S400  in  Nebraska. 


MMBtu  of  gas  on  a  peak  day.  900 
MMBtu  of  gas  on  an  average  day,  and 
328,500  MMBtu  of  gas  on  an  annual 
basis.  Southern  further  states  that  it 
would  receive  the  gas  at  various  receipt 
points  in  Mississippi  and  redeliver  it  to 
various  delivery  points  in  Mississippi. 
Southern  asserts  that  no  new  facilities 
are  required  to  implement  the  proposed 
service.  Finally,  Southern  advises  that  it 
conunenced  transportation  of  natural 
gas  for  Pennzoil  on  August  3, 1988,  as 
reported  in  Docket  No.  ST88-5517, 
pursuant  to  S  284.223(a)(1)  of  the 
Commission's  Regulations. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-98-000] 
November  2, 1988. 

Take  notice  that  on  October  28, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-98-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportatioD  service  for 
Mountain  Iron  &  Supply  Company 
(Mountain  Iron),  a  marketer  and  agent 
for  DeKalb-Pfizer  Genetics-Tuscola 
(DeKalb),  an  end-user,  under  the  blanJcet 
certificate  issued  in  Docket  No.  CP86- 
585-000,  pursuant  to  section  7  of  the 
Natiu-ai  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  August 
26, 1988,  it  proposes  to  transport  up  to 
500  dekatherms  (dt)  per  day  equivalent 
of  natural  gas  on  an  interruptible  basis 
for  Mountain  Iron  from  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A",  which  transportation  service  may 
Involve  interconnections  between 
Panhandle  and  various  transporters. 
Panhandle  states  that  if  would  receive 
the  gas  at  various  existing  points  on  its 
system  in  Texas.  Oklahoma,  Kansas, 
Colorado,  Wyoming,  and  Illinois,  and 
that  it  would  transport  and  redeliver  the 
gas,  less  fuel  used  and  unaccounted  for 
line  loss,  to  Central  Ilhnois  Light 
Company  in  various  coiuities  in  the 
state  of  Illinois. 

Panhandle  advises  that  service  under 
§  284.223(a)  commenced  on  September  1, 
1988,  as  reported  in  Docket  No.  ST88- 
5667.  Panhandle  further  advises  that  it 
would  transport  300  dt  on  an  average 
day  and  7.500  dt  annually. 
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Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Lone  Star  Gas  Company 

[Docket  No.  CP89-91-000] 
November  2. 1988. 

Take  notice  that  on  October  27, 1988, 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star),  301 
South  Harwood  Street,  Dallas,  Texas 
75201  filed  in  Docket  No.  CP89-91-000  a 
request  pursuant  to  its  blanket 
certificate  in  Docket  No.  CP83-59-000 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  §  §  157.205, 157.211. 157.212 
and  157.218  of  the  Rules  and  Regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  for 
authorization  to  abandon  a  sales  tap, 
lateral  line  and  appurtenant  facilities, 
and  to  continue  service  to  the  existing 
customer  with  a  service  tap  from 
another  existing  line,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Lone  Star  proposes  to  abandon  its 
facihties  heretofore  used  to  provide  gas 
service  to  the  following  customer 


Customer 

Location 

Une 

W.T.  Waggoner 
Ranch. 

Wichita  County, 
Texas. 

A-32 

Lone  Star  further  states  that  it  has  not 
obtained  a  letter  of  consent  from  the 
W.T.  Waggoner  Ranch,  since  it  proposes 
to  continue  rendering  service  to  this 
customer  from  a  line  tap  off  of  Line  A. 
No  other  customers,  except  the  W.T. 
Waggoner  Ranch,  are  served  off  of  Line 
A-32. 

Lone  Star  asserts  that  sales  to  the 
W.T.  Waggoner  Ranch  will  continue  to 
be  made  at  appropriate  rate. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-«&-000] 
November  2, 1988. 

Take  notice  that  on  October  14, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-68-000  a  request 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  gas  for  Arco 
Oil  and  Gas  Company  (Shipper),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-328-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 


set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  will  be  25,000  dt.,  on  an 
average  day  will  be  25,000  dt.,  and  on  an 
annual  basis  will  be  9,125,000  dt. 
Transco  also  states  it  will  receive  the 
gas  at  High  Island  Block  111  (110,138), 
offshore  Texas  and  deliver  the  gas  at 
[ohnson  Bayou  Barracuda,  Cameron 
Parish,  Louisiana.  Transco  further  states 
it  commenced  this  service  September  1, 
1988  as  reported  in  Docket  No.  ST89-24. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-95-000] 
November  3. 1988. 

Take  notice  that  on  October  28, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP89- 
95-000  a  request  pursuant  to  §  §  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223),  for 
authorization  to  provide  a 
transportation  service  for  Citizens  Gas 
Supply  Corporation  (Citizens),  a 
marketer,  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  June  18, 1987,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated 
September  30, 1988,  it  proposes  to 
transport  natural  gas  for  Citizens  from  a 
point  of  receipt  located  offshore 
Louisiana  and  redeliver  the  gas  to  a 
interconnect  located  in  Rye, 
Westchester  County,  New  York  with 
Consolidated  Edison  of  New  York. 
Applicant  also  states  that  no 
construction  of  facilities  will  be  required 
to  provide  this  transportation  service. 

The  Applicant  further  states  that  the 
maximum  daily,  average  day  and  annual 
volumes  of  gas  delivered  would  be 
approximately  100,000  Dekatherms. 
100,000  Dekatherms  and  36,500.000 
Dekatherms  respectively.  Service  under 
§  284.223(a)  commenced  October  2, 1988, 
as  reported  in  Docket  No.  ST89-241 
(filed  October  19, 1988). 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Trinity  Pipeline.  Inc. 

[Docket  No.  CI89-26-000) 
November  3, 1988. 

Take  notice  that  on  October  24. 1988. 
Trinity  Pipeline,  Inc.  (Trinity)  of  17101 
Preston  Road.  Suite  240.  Lock  Box  122, 
Dallas.  Texas  75248,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereimder  for  a  blanket  certificate  with 
pregranted  abandorunent  authorization 
for  an  unlimited  term,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determing  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Conmussion,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protests 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CasheH, 
Secretary. 

[FR  Doc.  88-25817  Filed  11-7-88:  8:45  am] 
BILUNG  CODC  S717-01-II 


[Docket  Nos.  TM88-5-20-002,  TO89-1-20- 
000.  TM89-2-2(M)001 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  4. 1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  October  31, 1988,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  August  1. 1968 

Substitute  Twentieth  Revised  Sheet  No. 
205 


Substitute  Tenth  Revised  Sheet  No. 
214 

Proposed  to  be  effective  November  1, 
1968 

Twenty-third  Revised  Sheet  No.  205 
Thirteenth  Revised  Sheet  No.  214 

Proposed  to  be  effective  December  1, 
1988 

Twenty-ninth  Revised  Sheet  No.  201 

Algonquin  states  that  pursuant  to 
Section  7  of  Rate  Schedule  F-4  and 
Section  9  of  Rate  Schedule  SS-IU,  it  is 
filing  Substitute  Twentieth  Revised 
Sheet  No.  205  and  Substitute  Tenth 
Revised  Sheet  No.  214,  respectively,  to 
track  the  revised  rates  filed  for  by  its 
supplier,  Texas  Eastern  Transmission 
Corporation  ('Texas  Eastern"),  as  set 
forth  in  Texas  Eastern's  filing  dated 
October  18, 1988  in  Docket  No.  TQ88-2- 
17  et  al.  The  proposed  effective  date  for 
Substitute  Twentieth  Revised  Sheet  No. 
205  and  Substitute  Tenth  Revised  Sheet 
No.  214  is  August  1, 1988. 

Algonquin  states  that  pursuant  to 
Section  17  of  the  General  Terms  and 
Conditions,  and  Section  7  of  Rate 
Schedule  F-4  and  Section  9  of  Rate 
Schedule  SS-IU,  it  is  filing  Twenty-ninth 
Revised  Sheet  No.  201  and  Twenty-third 
Revised  Sheet  No.  205  and  Thirteenth 
Revised  Sheet  No.  214,  respectively,  to 
track  changes  by  its  supplier,  Texas 
Eastern  in  the  rates  of  the  underlying 
services  as  set  forth  in  Texas  Eastern's 
compliance  filing  of  October  26, 1988  in 
Docket  Nos.  RP85-177  et  al,  CP88-138 
et.  al.  and  RP88-67  et.  al.  The  rate 
changes  represent  an  increase  in 
Algonquin's  purchased  gas  costs  of 
approximately  $7.1  million  for  the 
effective  period  of  Algonquin's  instant 
Quarteriy  PGA  filing  for  Rate  Schedules 
F-1,  WS,  E-1-1, 1-l.  The  rate  change  in 
Rate  Schedule  F-4  represents  increases 
in  the  Demand  component  of  47.5  cents 
per  MMBTu  and  13.74  cents  for  MMBtu 
in  the  Commodity  component.  The  rate 
change  in  Rate  Schedule  SS-IU 
represents  a  decrease  in  the  Non-FDDQ 
Withdrawal  component  of  0.1  cents  per 
MMBtu.  The  proposed  effective  date  of 
Twenty-ninth  Revised  Sheet  No.  201  is 
December  1, 1968.  The  proposed 
effective  date  for  Twenty-third  Revised 
Sheet  No.  205  and  Thirteenth  Revised 
Sheet  No.  214  is  November  1, 1988  to 
coincide  with  the  proposed  effective 
date  of  Texas  Eastern's  filing. 

Algonquin  notes  that  copies  of  the 
filing  were  served  upon  all  affected 
parties  and  interested  state  i 

commissions.  ! 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Sh^et,  NE.,  Washington. 
DC  20426,  in  accordance  with  Si  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil. 
Secretary. 
(FR  Doc.  88-25803  Filed  11-7-88;  8:45  am] 

BItlJNG  COOC  KTM-nVM 


(Docket  No.  MT88-1-002] 

Aigonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 
Pursuant  to  Order  No.  497 

November  3, 1938.  _ 

Take  notice  that  on  November  1, 1988, 
Algonquin  Gas  Transmission  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  {  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Revised  Substitute  Sixth  Revised  Sheet 

No.  600 
Revised  Substitute  First  Revised  Sheet 

No.  662 

Any  j)er8on  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti-eet.  NE.. 
Washington,  DC  20426,  in  accordance 
with  18  CFR  S§  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  .November  10, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casbell, 
Secretary. 
[FR  Doc.  88-2S804  Filed  11-7-88:  8:45  am) 

BIIXINO  COOC  CTir-Ot-H 
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[Docket  No.  TQ89-1-63-000] 

Camegle  Natural  Gas  Co.;  Proposed 
Ctianges  In  FERC  Gas  Tariff 

November  3, 1988. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie")  on  October  31, 
1988,  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  be  effective 
December  1, 1988: 
Eleventh  Revised  Sheet  No.  47 
Eleventh  Revised  Sheet  No.  48 

Carnegie  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  21 
of  its  FERC  Gas  Tariff,  it  proposes  to 
adjust  its  rates  effective  November  1. 
1988.  to  reflect  a  $.1452  per  Dth  increase 
in  the  applicable  commodity 
components  of  its  LVWS  and  CDS  Rate 
Schedules,  a  $.1530  per  Dth  increase  in 
the  D-1  component,  and  a  $.0016  per  Dth 
increase  in  the  D-2  components  of  those 
Rate  Schedules.  The  proposed  increase 
in  the  LVIS  Rate  Schedule  is  $.1582  per 
Dth. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  ^e  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Rle  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-25805  Filed  11-7-88;  8:45  am) 

BtLUNQ  CODE  •717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP89-7-0001 

Columt>ia  Gas  Transmission  Corp.; 
Notice  of  Petition  for  Conditional 
Waiver  of  Commission  Regulation 

November  3, 1988. 

Take  notice  that  on  October  25, 1988, 
Columbia  Gas  Transmission 


Corporation  (Columbia)  filed  a  petition 
for  a  conditional  waiver  of  the  sunset 
provision  set  forth  at  §  2.104(c)(1)  of  the 
Commission's  regidations  (18  CFR 
2.104(c)(1). 

Columbia  states  that  its  PGA  filings 
have  included  and  continue  to  include 
prices  it  pays  for  gas  imder  certain 
Appalachian  contracts  containing  price 
provisions  which  were  renegotiated 
during  the  period  1983-85  to  allow  for 
market-sensitive  pricing.  Columbia 
alleges  that  the  prices  it  pays  under 
these  amended  contracts  is  its  current 
"offering  price"  (the  price  it  pays  for 
new  Appalachian  supplies)  as  adjusted 
annually,  plus  a  differential  of  25  cents, 
50  cents  or  75  cents  per  MMBtu, 
depending  upon  the  contract  language 
(Price  Differential).  Certain  intervenors 
and  Staff  have  argued  in  Columbia's 
ongoing  PGA  proceedings  in  Docket 
Nos.  TA87-4-21.  et  al,  that  the  Price 
Differential  is  a  payment  by  Columbia 
for  the  renegotiation  of  its  contractual 
price  provisions,  is  thus  not  a  gas  cost 
and  should  not  be  recovered  through  the 
PGA,  but  rather  through  a  Section  4(e) 
filing.  Columbia  states  that  the  costs 
related  to  the  Price  Differential  do  not 
involve  contract  disputes  with  producers 
which  need  to  be  resolved  before 
December  31, 1988  but  rather  relate  to 
contracts  which  have  been  renegotiated. 
Therefore,  Columbia  alleges,  the 
underlying  rationale  for  the  need  for  a 
sunset  deadline  is  absent. 

Columbia  states  that  a  conditional 
waiver  of  the  December  31, 1988  sunset 
deadline  is  appropriate  in  the  interests 
of  administrative  and  judicial  economy 
and  fairness  in  this  instance.  Columbia 
states  that  it  should  not  be  required  to 
incur  the  time  and  expense  of  preparing 
a  Section  4(e)  rate  filing  to  recover  costs 
which  Commission  precedent  clearly 
supports  as  gas  costs  in  order  to  comply 
with  the  Commission's  December  31, 
1988  sunset  deadline.  Columbia  states 
that  its  filing  would  necessarily  be  made 
contingent  upon  the  outcome  of  its  PGA 
proceeding. 

Columbia  states  that  since  the 
characterization  of  the  costs  related  to 
the  Price  Differential  is  in  litigation  in 
Columbia's  PGA  proceedings,  it  should 
be  given  the  right  to  await  the  natural 
end  of  such  litigation  and  have  the 
opportunity  to  elect  to  recover  such 
Price  Differential  cost  through  an  Order 
No.  500  filing  if  they  are  ultimately  found 
to  be  non-gas  costs.  Columbia  states 
that  the  Commission  grant  the  requested 
waiver  of  the  December  31, 1988  sunset 
provision  to  give  Columbia  the 
opportunity,  within  60  days  after  final 
Commission  action  in  the  ongoing  PGA 
proceedings,  to  recover  the  Price 
Differential  costs  through  an  Order  No. 


500  filing  in  the  event  the  Commission 
rules  that  such  costs  are  non-gas  costs. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  10, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
Secretary. 
[FR  Doc.  88-25806  Filed  11-7-88;  8:45  am] 

BtLUNQ  COOE  6717-01-41 


[Docket  No.  TQ89-1-24-O00] 

Equitrans,  Inc.,  Proposed  Change  In 
FERC  Gas  Tariff 

November  4. 1988. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  October  31, 1988, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  become  effective  December  1, 
1988. 

Fifth  Revised  Sheet  No.  10 
Fifth  Revised  Sheet  No.  14 

Equitrans  states  that  the  filing  is  made 
pursuant  to  §§154.308  and  154.304  of  the 
Commission's  Regulations  and  is  in 
conformity  to  the  provisions  of  Order 
483,  as  amended. 

Equitrans  states  that  the  change  in 
rates  results  from  the  application  of  the 
Purchase  Gas  Cost  Adjustment 
provision  in  Section  19,  of  its  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

Equitrans  states  that  current  purchase 
gas  adjustment  to  Rate  Schedule  PLS  is 
an  increase  of  $.1748  per  dekatherm 
(dth).  This  change  results  in  a  current 
estimated  average  cost  of  gas  in  this 
filing  of  $2.3251  per  dth  and  a  Total 
Commodity  Charge  of  $2.7839  per  dth. 

Equitrans  states  the  current 
adjustment  to  D(l)  Purchased  Gas  Costs 
for  Rate  Schedule  PLS  reflects  a 
decrease  of  $.0647  per  dth  for  an  overall 
D(l)  demand  costs  of  $2.9559  per  dth. 


Equitrans  states  the  current 
adjustment  to  D{2)  Purchased  Gas  Costs 
for  Rate  Schedule  PLS  reflects  an 
increase  of  $.0010  per  dth  for  an  overall 
D(2)  demand  costs  of  $.0721  per  dth. 

Equitrans  states  the  current  purchase 
gas  adjustment  to  Rate  Schedule  GS-1  is 
a  decrease  of  $.2403  per  dth.  This  change 
results  in  a  current  estimated  average 
cost  of  gas  in  this  filing  of  $2.5812  per 
dth  and  a  Total  Commodity  Charge  of 
$2.7839  per  dth. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  on 
the  service  list  of  Docket  CP86-676-«)0. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  All  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  November  14. 198a 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  88-25807  Filed  11-7-88;  8:45  am) 
BtLUNQ  CODE  (717-01-M 


(Docket  Nos.  RP88-259-002] 
Nortttem  Natural  Gas  Co.;  Filing 

November  4. 1988. 

Take  notice  that  on  October  27, 1988, 
Northern  Natural  Gas  Company 
(Northern)  filed  the  following  tariff 
sheets  to  be  a  part  of  its  FERC  Gas 
Tariff: 

Thii-d  Revised  Volume  No.  1 

Substitute  Sixty-First  Revised  Sheet  No. 

4b 
Substitute  Twenty-Ninth  Revised  Sheet 

No.  4b.l 

Original  Volume  No.  2 

Substitute  Sixty-Eighth  Revised  Sheet 
No.  Ic 

Northern  states  that  this  filing 
contains  a  statement  of  the  Minimum 
Bill  Deficient  Rate  on  Sheet  Nos.  4b  and 
Ic  which  was  inadvertently  omitted 
from  its  general  rate  proceeding  in 
Docket  No.  RP8&-259-000.  Northern 


states  that  the  Minimum  Bill  Deficient 
Rate  on  Sheet  No.  4b  is  $.3232  and  is 
derived  from  the  fixed  commodity  cost 
for  sales  shown  on  Schedule  K-1,  Page 
4,  Column  (0,  Line  75  of  RP88-259.  In 
addition,  the  Minimum  Bill  Deficient 
Rate  on  Sheet  No.  Ic  is  $.3708  and  is 
derived  from  Schedule  K-1,  Page  7.  The 
demand  and  fixed  commodity  costs 
shown  on  lines  13  and  14  respectively 
are  divided  by  the  annual  sales  volumes 
shown  on  Line  10.  Northern  requests 
any  waivers  that  may  be  necessary  to 
correct  this  inadvertent  omission. 

In  addition.  Northern  states  that  this 
filing  reestablishes  the  PGA  costs  as 
reflected  in  the  Flexible  PGA  (TPB»-1- 
59)  filed  September  30, 1988  to  be 
effective  October  1, 1988. 

Northern  states  that  copies  of  this 
filing  have  been  mailed  to  each  of  its  gas 
utihty  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14, 198a  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell,  I 

Secretary. 

(FR  Doc.  88-25809  Filed  11-7-88;  8:45  am) 
BILUNO  COOE  (717-01-1(1 


[Docket  No.  TQ89- 1-28-000] 

Panhandle  Eastern  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  3, 1988.  I 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
October  31, 1988,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Sixty-Ninth  Revised  Sheet  No.  3-A 
Forty-Sixth  Revised  Sheet  No.  3-B 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  December  1, 1988. 

Panhandle  states  that  these  revised 
tariff  sheets  filed  herewith  reflect  a 
commodity  rate  decrease  of  (5.32C)  per 
Dt  in  the  projectedpurchased  gas  cost 
component. 


Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle's  Di  and  Da  demand  rates:  (1) 
an  increase  of  $1.01  for  Di  and  (2)  a 
decrease  of  (11.74<)  for  Di  to  reflect  the 
current  rate  changes  in  §  18.4  of  the 
General  Terms  and  Conditions  of 
Panhandle's  tariff  (pipeline  supplier 
demand  costs). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  §  154.308  (quarterly 
PGA  filing)  of  the  Commission's 
Regulations  and  pursuant  to  Section  18 
(Purchased  Gas  Adjustment  Clause)  of 
Panhandle's  FERC  Gas  Tariff,  Original 
Volume  No.  1  to  reflect  the  changes  in 
Panhandle's  jurisdictional  rates  effective 
December  1, 1988. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Cling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-25811  Filed  11-7-68;  8:45  am) 
BILUNQ  COOE  6717-01-M 

[Docket  No.  RP89-9-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Ges  Tariff 

November  4.  1988. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle!  on 
October  28, 1988,  tendered  for  filing  the 
following  proposed  changes  to  is  FERC 
Gas  Tanff,  Original  Volume  No.  1: 
Original  Sheet  No.  3-C.lO.  Original 
Sheet  No.  3-C.ll,  Original  Sheet  No.  3- 
C.12,  First  Revised  Sheet  No.  43-12. 

The  subject  tariff  sheets  bear  an  issue 
date  of  October  28, 1988,  and  a  proposed 
effective  date  of  November  2a  1988. 

Panhandle  states  that  these  tariff 
sheets  reflect  fixed  demand  surcharges 
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to  effectuate  the  recovery  of  50%  of 
approximately  $128  million  for  take-or- 
pay  buyout  and  buydowns  of  gas 
purchase  arrangements  with  producers 
suppliers.  This  amount  reflects  take-or- 
pay  settlement  costs  incurred  by 
Panhandle  and  for  which  Panhandle  has 
either  a  written  or  verbal  obligation  to 
pay,  such  obligations  being  entered  into 
during  the  period  from  August  30, 1988 
to  October  28. 1988. 

Panhandle  states  this  fixed  take-or- 
pay  charge  will  be  billed  in  addition  to 
Panhandle's  currently  effective  rates 
including  the  fixed  take-or-pay  charges 
approved  subject  to  refund  and 
conditions,  in  Docket  No.  RP88-241-000 
which  recover  50%  of  Panhandle's  take- 
or-pay  costs  incurred  prior  to  August  29, 
1988. 

Panhandle  proposes  in  this  Hling  to 
allocate  the  additional  take-or-pay  costs 
to  its  jurisdictional  sales  customers,  in 
accordance  with  the  same  methodology 
approved,  subject  to  refund  and 
conditions,  by  the  Commission  in  its 
September  28, 1988  Order  in  Docket  No. 
RP88-241-000. 

Panhandle  states  the  additional  fixed 
demand  surcharges  are  allocated  among 
the  firm  sales  customers  on  the  basis  of 
a  comparison  of  their  firm  purchases 
during  the  deficiency  period  years  1982 
through  1987,  with  their  individual  firm 
purchases  in  base  period  year  1981. 

Panhandle  states  that  in  accordance 
with  Order  No.  500  it  is  agreeing  in  this 
filing  to  absorb  an  amount  equal  to  the 
costs  Panhandle  is  permitted  to  recover 
through  fixed  demand  surcharges. 
Panhandle  reserves  the  right,  however, 
in  the  event  any  customer  elects  to 
challenge  the  prudence  of  the  take-or- 
pay  settlement  and  contract  reformation 
costs  which  Panhandle  seeks  to  recover 
by  this  filing,  to  bill  to  that  party,  by 
means  of  a  fixed  demand  surcharge,  its 
full  pro  rata  share  of  the  subject  costs 
found  to  be  prudently  incurred  (in 
addition  to  such  further  costs  as  the 
Commission  may  permit).  In  accordance 
with  the  Commission's  rulings  in  United 
Gas  Pipe  Line  Co..  42  FERC  Paragraph 
61.197  at  pp.  61,685-88  (1988),  Panhandle 
also  reserves  the  right  to  recover 
through  demand  surcharges,  the  full  pro 
rata  share  of  the  subject  costs  found  to 
be  recoverable  from  customers  under 
the  jurisdiction  of  a  state  agency  that 
elects  to  contest  the  prudence  of  the 
subject  costs.  To  facilitate  the 
disposition  of  this  matter,  Panhandle 
requests  the  Commission  to  require  that 
any  party  choosing  to  contest  the 
prudence  of  the  subject  costs  be 
provided  only  a  limited  amount  of  time 
to  make  such  an  election  and  that  such 
election  be  deemed  to  be  irrevocable 
except  as  Panhandle  may  otherwise 
consent 


Panhandle  requests  that  the 
Commission  waive  the  filing 
requirements  of  {  154.63  of  the 
Commission's  regulations  and  the 
provisions  of  S  154.66  to  accept  without 
delay.  Panhandle's  filing  herein  and  the 
material  incorporated  herein  by 
reference,  as  the  cost  and  revenue 
support  for  this  filing,  permitting  the 
same  to  become  effective  on  November 
28, 1988. 

Panhandle  asks  the  Commission  to 
grant  all  necessary  waivers  so  as  to 
place  the  instant  tariff  sheets  and 
attendant  rates  into  effect  on  November 
28. 1988.  Since  the  instant  filing 
effectuates  the  cost  sharing  policy  of 
Order  No.  500.  Panhandle  states  good 
cause  exists  to  place  such  tariff  sheets 
into  effect  on  an  expeditious  basis. 

Copies  of  the  filing  were  served  upon 
Panhandle's  jurisdictional  customers, 
interested  state  commissions  and  the 
parties  in  Docket  Nos.  RP87-103  and 
RP88-262. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
14. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Panhandle's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  88-25810  Filed  11-7-88.  8:45  am] 

BILLINO  CODE  S717-01-M 

[Docket  No.  RP89-8-000] 

Pacific  Interstate  Transmission  Co.; 
Change  in  Rate 

November  3. 1988. 

Take  notice  that  on  October  28. 1988. 
Pacific  Interstate  Transmission 
Company  ("Pacific  Interstate")  tendered 
for  filing  a  Notice  of  a  Change  in  Rates 
for  natural  gas  service  rendered  to  its 
sole  jurisdictional  customer.  Southern 
California  Gas  Company,  pursuant  to 
Rate  Schedule  CQS-1.  FERC  Gas  Tariff 
Original  Volume  No.  1.  To  implement 
this  notice  of  change,  Pacific  Interstate 
tendered  for  filing  and  acceptance  Third 
Revised  Tariff  Sheet  No.  9  superseding 
Second  Revised  Tariff  Sheet  No.  9.  First 
Revised  Sheets  Nos.  6  and  7  superseding 
Original  Sheets  Nos.  6  and  7. 


Pacific  Interstate  states  that  based 
upon  the  test  period  cost  of  service. 
Pacific  Interstate  projects  a  decrease  in 
annual  revenue  requirements  and 
therefore  files  a  rate  decrease  of 
approximately  $5  million  per  annum. 
Pacific  Interstate  states  that  the 
reduction  is  principally  due  to  a  decline 
in  rate  base,  a  lengthening  of  its 
depreciation  life,  and  a  requested 
decrease  in  the  cost  of  long-term  debt. 
Pacific  Interstate  further  notes  that  the 
filing  reflects  the  abandonment  of  its 
Southwest  Division  sales  authority  and 
PGA  as  approved  by  the  Commission 
(43  FERC  61,222;  May  5, 1988).  The  only 
area  in  which  rates  increase,  as  stated 
by  Pacific  Interstate,  is  charges 
associated  with  transportation  of  gas  by 
others.  Pacific  Interstate  does  not 
propose  any  other  change  in  its  rates. 

Pacific  Interstate  has  requested  that 
waiver  be  granted  of  ail  applicable  rules 
and  regulations  of  the  Commission  as 
may  be  necessary  to  implement  the 
notice  of  change  effective  November  1. 
1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC.  20426,  in  accordance  with  §5  385.214 
and  385.211  of  this  chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  10, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-25818  Filed  11-7-68:  8:45  am) 
BILUNO  COOC  e717-01-M 


[Proiect  No.  2144-007] 

City  of  Seattle,  Washington;  Petition 
for  Declaratory  Order 

November  3, 1988. 

Public  notice  is  given  that  the  Public 
Utility  District  No.  1  of  Pend  Oreille 
County,  Washington  (the  PUD)  filed  a 
petition  for  declaratory  order  with  the 
Federal  Eenrgy  Regulatory  Commission 
on  May  5, 1988.  The  petition  seeks  a 
determination  of  the  correct 
interpretation  of  Article  49  of  the  license 
for  the  Boundary  Project  No.  2144,  on  the 
Pend  Oreilla  river  in  Northeastern 
Washington.  Article  49  provides  for  the 
City  of  Seattle,  the  project  licensee,  to 
assign  "at  cost,"  upon  proper  notice,  48 


megawatts  (MW)  of  Boundary  Project 
power  to  the  PUD.  The  City  of  Seattle 
filed  on  June  6. 1988.  a  response  to  the 
PUD'S  petition  in  which  it  takes  issue 
with  certain  aspects  of  the  PUD's  filing. 

The  PUD'S  petition  asks  that  the 
Commission  determine  the  meaning  of 
Article  49's  provision  that  the  power 
available  to  the  PUD  should  be 
delivered  "at  cost."  The  PUD  identifies 
three  specific  issues  as  to  cost  which 
should  be  resoved:  (1)  Whether  Seattle's 
revenues  fi-om  non-firm  sales  should  be 
credited  against  the  project's  total 
embedded  costs;  (2)  whether 
depreciation  costs  on  recent  additions 
made  by  Seattle  to  the  project  should  be 
charged  over  the  remaining  useful  life  of 
the  improvements  or  over  the  remaining 
term  of  the  initial  license  for  the  project; 
and  (3)  what  costs,  if  any,  would  be 
incurred  by  Seattle  and  chargeable  to 
the  PUD  for  delivery  at  the  PUD's 
"system  load  factor." 

Seattle's  response  maintains  that  the 
genesis  of  Article  49  was  a  proposal 
which  Seattle  made  during  the  licensing 
proceedings  in  the  1950's  to  make  the  48 
MW  of  Boundary  project  power 
available  to  the  PUD  "in  consideration 
of  the  PUD's  withdrawal  of  its 
competing  application  for  the  project, 
and  its  sale  to  Seattle  at  cost  of 
properties  it  owned  within  the  proposed 
Boundary  Project's  boundaries.  Seattle 
states  that  the  PUD  did  not  accept  this 
proposal,  however,  and  continued  to 
oppose  Seattle's  application. 
Consequently.  Seattle  asserts,  "the 
Article  49  reservation  of  power  to  [the 
PUD]  was  made  without  any 
consideration. 

Seattle's  response  further  maintains 
that  the  cost  of  providing  power  under 
Article  49  "is  the  cost  to  Seattle  of 
alternative  power"  which  it  will  have  to 
acquire  to  replace  the  power  provided  to 
the  PUD. 

Both  the  PUD'S  and  Seattle's  filing 
request  that  the  Commission  order  a 
hearing  to  determine  the  cost,  terms, 
conditions  and  availability,  if  any,  of 
power  for  the  PUD. 

The  PUD  subsequently  filed  on 
September  19. 1988.  a  motion  for 
expedited  consideration  of  its  petition. 
Seattle  filed  a  response  to  that  motion 
on  October  20, 1988.  which  asserts  that 
the  PUD  is  not  entitled  to  project  power 
during  the  Julyl.  i988,  through  June  30, 
1989  operating  year,  because  the  PUD 
has  "firm  surplus"  energy  in  an  amount 
exceeding  the  PUD's  requested  transfer 
from  the  project.  This  filing  also  argues 
that  any  surplus  sales  the  PUD  makes 


outside  Pend  Oreille  County  will  lower 
the  amount  of  any  valid  claim  the  PUD 
may  have  for  a  transfer  of  power  form 
the  project  under  Article  49. 

Seattle's  October  20  response  adds 
the  assertion  that  the  issue  of  Pend 
Oreille's  claim  to  power  under  Article  49 
stems  from  the  construction  of  a  large 
paper  plant  and  fiber  mill  at  Usk, 
Washington,  owned  by  the  Ponderway 
Newsprint  Company.  Seattle  claims  that 
this  mill  represents  a  new  large  single 
load  in  the  Pacific  Northwest  region  of 
approximately  60  average  MW. 
allegedly  three  times  the  average  load  of 
all  the  PUD's  present  customers 
combined.  Seattle  states  that  this  load 
will  not  actually  be  served  by  the  PUD, 
but  by  the  Bonneville  Power 
Administration.  Seattle  argues  that  the 
supply  of  power  to  the  mill  by 
Bonneville  brings  into  question  the 
PUD's  entitlement  to  any  power  transfer 
from  Seattle's  Boundary  Project  under  a 
claim  that  the  PUD  will  be  supplying 
power  to  the  newsprint  company. 

Anyone  may  file  comments,  protests, 
or  a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Procedural  Rules  211  or 
214. 18  CFR  385.211  or  385.214  (1984).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  All  comments, 
protests  or  motions  to  intervene  must  be 
filed  with  the  commission  or  before 
November  30, 1988.  Any  filing  must  bear 
in  ail  capital  letters  the  title  . 

"COMMENTS,"  "PROTEST"  or  ' 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Docket  No.  of  this 
notice.  Send  the  filings  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NE.. 
Washington,  DC  20426.  A  copy  of  any 
filing  must  also  be  served  on  the  PUD 
and  Seattle.  The  petition  for  declaratory 
order  and  subsequent  filings  referred  to 
herein  are  available  in  the  Commission's 
public  files.  Copies  of  their  respective 
filings  may  also  be  obtained  from  the 
PUD  and  Seattle. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  88-25828  Filed  ll-7-«8:  8.45  am) 

BILUNO  COOE  •717-01-M 


(Docket  Na  RPM-191-0031 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Rling 

November  4, 1988. 

Take  notice  that  on  October  28, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  Substitute  Original 
Sheet  Nos.  245A.  245C  and  245D  to 
Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff. 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
September  28, 1988  Order  in  this 
proceeding.  The  revised  tariff  sheets 
reflect  (1)  elimination  of  language 
relating  to  the  suspension  of  the 
December  31. 1988  sunset  date  for 
recovery  of  costs  associated  with  gas 
contracts  in  litigation.  (2)  an  October  28. 
1988  deadline  for  customers  to  notify 
Tennessee  of  extended  amortization 
elections  and  (3)  clarification  of 
language  relating  to  lump  sum  payment 
of  amounts  outstanding  at  the  end  of  the 
amortization  period  elected  by  a 
customer. 

The  tariff  sheets  are  proposed  to  be 
effective  July  1. 1988. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  in 
this  proceeding,  affected  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  14. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  88-25812  Filed  11-7-88:  8:45  am] 
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[Docket  No.  CP8»-»-000] 

TransCanada  PipeLlnes  Limited  v. 
Michigan  Consolldatod  Gas  Company- 
Utility  Division;  Notice  of  Complaint 

November  1, 1988. 

Take  notice  that  on  October  3, 1988, 
TransCanada  Pipelines  Limited 
(TransCanada),  P.O.  Box  54.  Commerce 
Court  West,  Toronto.  Ontario,  Canada 
M5L  1C2.  filed  in  Docket  No.  CP89-8-000 
a  complaint  against  Michigan 
Consolidated  Gas  Company-Utility 
Division  (MichCon)  pursuant  to  Rule 
206, 18  CFR  385.206.  MichCon,  in  Docket 
Nos.  CP88-464-000  and  CP88-509-000. 
filed  applications  for  authority  for  the 
siting,  construction,  and  operation  of  a 
pipeline  at  the  Canadian  border  in  order 
to  import  and  export  natural  gas. 

MichCon  proposes  to  construct  and 
operate  a  pipeline  under  the  St.  Clair 
River  at  the  international  border  in 
order  to  facilitate  the  transportation  and 
exchange  of  gas  between  MichCon  and 
Union  Gas  Limited,  a  local  distribution 
company  in  Ontario,  Canada.  Pursuant 
to  the  contractual  agreements  of  the 
parties,  MichCon  would  transport  gas 
which  Union  Gas  would  export  and 
import  between  the  United  States  and 
Canada.  The  project  consists  of 
approximatley  three  miles  of  Z4-inch 
pipeline  for  the  purpose  of  transporting 
natural  gas  between  a  proposed  gas 
pipeline  in  Ontario,  Canada,  and 
MichCon's  Belle  River  Mills  station  in 
St.  Clair  County,  Michigan.  The 
maximum  daily  capacity  of  the  proposed 
pipeline  is  200  Mcf. 

TransCanada's  complaint  alleges  that, 
contrary  to  the  assertions  contained  in 
MichCon's  applications,  any  subsequent 
interstate  transportation  of  natural  gas 
impwrtpd  through  their  pipeline  is  not 
exempt  from  the  Commissions 
jurisdiction  under  section  7  of  the 
Natural  Gas  Act  by  virtue  of  MichCon's 
transportation  authority  under  section 
311  of  the  N'dtiiral  Gas  Policy  Act  of 
1978.  that  construction  and  operation  of 
the  proposed  pipeline  constitutes 
transactions  in  interstate  commerce 
subject  to  the  Commission's  section  7 
jurisdiction,  and  that  MichCon  holds  no 
transportation  authorization  pursuant  to 
secHon  311.  TransCanada  requests  that 
the  Commission  enjoin  MichCon  from 
proceeding  with  construction  of  the 
proposed  pipeline  until  such  time  as 
MichCon  receives  Commission 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  Washington,  DC  20426,  a 


motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  such 
petitions  should  be  filed  within  30  days 
following  publication  of  this  notice  in 
the  Federal  Register.  Protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropwiate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Comraission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
TransCanada  has  served  a  copy  of  the 
complaint  on  Mich-Con.  Respondent's 
answer  to  tlie  complaint  is  also  due  on 
or  before  30  days  following  Federal 
Register  publication. 
Lois  0.  CaskeU. 
Secrelary. 
[FR  Doc.  88-25816  Filed  11-7-88;  8;45  am] 

BtLUNQ  CODE  S717-01-M 


[Docket  No.  RP89-1 1-000] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

November  4, 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  October  28, 
1988,  tendered  for  filing  the  following 
proposed  changes  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 
Original  Sheet  No.  3-.\.7 
Original  Sheet  No.  3-A.8 
Third  Revised  Sheet  No.  21-P 

The  subject  tariff  sheets  bear  an  issue 
date  of  October  28, 1988,  and  a  proposed 
effective  date  of  November  28, 1988. 

Trunkline  states  these  tariff  sheets 
reflect  fixed  demand  surcharges  to 
effectuate  the  recovery  of  50%  of 
approximately  $27  m.illion  for  take-or- 
pay  buyout  and  buydowns  of  gas 
purchase  arrangements  with  producers 
suppliers.  This  amount  reflects  take-or- 
pay  settlement  costs  incurred  by 
Trunkline  and  for  which  Trunkline  has 
either  a  written  or  verbal  obligation  to 
pay,  such  obligations  being  entered  into 
during  the  period  from  August  30, 1988 
to  October  28, 1988. 

Trunkline  spates  this  fixed  take-or-pay 
charge  will  be  billed  in  addition  to 
Trunkline's  currently  effective  rates, 
including  the  fixed  take-or-pay  charges 
approved  subject  to  refund  and 
conditions,  in  Docket  No.  RP38-239-000 
which  recover  50%  of  Trunkline's  take- 


or-pay  costs  incurred  prior  to  August  29, 
1988. 

Trunkline  proposes  in  this  filing  to 
allocate  the  additional  take-or-pay  costs 
to  its  jurisdictional  sales  customers, 
including  Mississippi  River 
Transmission  Corporation,  in 
accordance  with  the  same  methodology 
approved,  subject  to  refund  and 
conditions,  by  the  Commission  in  its 
September  28, 1988  Order  in  Docket  No. 
RP68-239-O00. 

Trunkline  states  the  additional  fixed 
demand  surcharges  are  allocated  among 
the  firm  sales  customers  on  the  basis  of 
a  comparison  of  their  firm  purchases 
during  the  deficiency  period  years  1982 
through  1987,  with  their  individual  firm 
purchases  in  base  period  year  1981. 

Trunkline  states  that  in  accordance 
with  Order  No.  500  it  is  agreeing  in  this 
filing  to  absorb  an  amount  equal  to  the 
costs  Trunkline  is  permitted  to  recover 
through  fixed  demand  surcharges. 
Trunkline  reserves  the  right,  however,  in 
the  event  any  customer  elects  to 
challenge  the  prudence  of  the  take-or- 
pay  settlement  and  contract  reformation 
costs  which  Trunkline  seeks  to  recover 
by  this  filing,  to  bill  to  that  party,  by 
means  of  a  fixed  demand  surcharge,  its 
full  pro  rata  share  of  the  subject  costs 
found  to  be  prudently  incurred  (in 
addition  to  such  further  costs  as  the 
Commission  may  permit).  In  accordance 
with  the  Commission's  rulings  in  United 
Gas  Pipe  Line  Co..  42  FERC  Paragraph 
61.197  at  pp.  61.685-86  (1988).  Trunkline 
also  reserves  the  right  to  recover 
through  demand  surcharges,  the  full  pro 
rata  share  of  the  subject  costs  found  to 
be  recoverable  from  customers  under 
the  jurisdiction  of  a  state  agency  that 
elects  to  contest  the  prudence  of  the 
subject  costs.  To  facilitate  the 
disposition  of  this  matter.  Trunkline 
requests  the  Commission  to  require  that 
any  party  choosing  to  contest  the 
prudence  of  the  subject  costs  be 
provided  only  a  limited  amount  of  time 
to  make  such  an  election  and  tlint  such 
election  be  deemed  to  be  irrevocable 
except  as  Trunkline  may  otherwise 
consent. 

Trunkline  requests  that  the 
Commission  waive  the  filing 
requirements  of  §  154.63  of  the 
Commission's  Regulations  and  the 
previsions  of  S  154  66  to  accept,  without 
delay,  Trunkhne's  filing  herein  and  the 
material  incorporated  herein  by 
reference,  as  the  cost  and  revenue 
support  for  this  filing,  permitting  the 
same  io  become  effective  on  November 
28, 1988. 

Trunkline  asks  the  Commission  to 
grant  all  necessary  waivers  so  as  to 
place  the  instant  tariff  sheets  and 


attendant  rates  into  effect  on  November 
28, 1988.  Since  the  instant  filing 
effectuates  the  cost  sharing  policy  of 
Order  No.  500,  Trunkline  states  good 
cause  exists  to  place  such  tariff  sheets 
into  effect  on  an  expeditious  basis. 

Copies  of  the  filing  were  served  upon 
Trunkline's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE..  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
14. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Trunkline's  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Ix)i8  D.  Cashell, 
Secretary. 
[FR  Doc.  88-25813  Filed  11-7-88;  8:45  am] 

BILUNQ  COOE  (717-01-11 


[Docket  No.  TQ89- 1-30-000] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

November  3, 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  October  28, 
1988,  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Sixty-Sixth  Revised  Sheet  No.  3-A 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  December  1, 1988. 

Trunkline  states  that  this  revised  tariff 
sheet  filed  herewith  reflects  a 
commodity  rate  increase  of  6.50(t  per  Dt 
in  the  projected  purchased  gas  cost 
component. 

Trunkline  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  in 
accordance  with  §  154.308  (quarterly 
PGA  filing)  of  the  Commission's 
Regulations  and  pursuant  to  Section  18 
(Purchased  Gas  Adjustment  Clause)  of 
Trunkline's  FERC  Gas  Tariff.  Original 
Volume  No.  1  to  reflect  the  changes  in 
Trunkline's  jurisdictional  rates  effective 
December  1, 1988. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 


Any  person  dersiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  88-^814  Filed  11-7-88;  8:45  am] 

BILUNG  CODE  6717-01-11 


(Docket  Nos.  TQ89-1-56-000  and  TQ89-1- 
56-001]  I 

Valero  Interstate  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  3, 1988. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco''').  on 
October  31  and  November  1. 1988 
tendered  for  filing  the  following  tarifi' 
sheets  as  required  by  Orders  483  and 
483-A  containing  changes  in  Purchased 
Gas  Cost  rates  pursuant  to  sucb 
provisions: 

FERC  Gas  Tariff,  Original  Volume  No.  1 

10th  Revised  Sheet  No.  14.2 

FERC  Gas  Tariff.  Original  Volume  No.  2 

15th  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A. 

Vitco  states  the  changes  in  rates  to 
Rate  Schedule  S-1,  FERC  Gas  Tariff 
Original  Volume  No.  2  includes  a 
decrease  in  purchased  gas  costs  of 
$.0218  and  elimination  of  a  surcharge  of 
$.2943  for  a  total  decrease  of  $.3161  per 
MMBtu.  The  change  in  rates  to  Rate 
Schedule  S-3  includes  an  increase  in 
purchased  gas  cost  $.0061  and 
elimination  of  a  surcharge  of  ($1.1241) 
for  a  total  increase  of  $1.1302  per 
MMBtu. 

The  proposed  effective  date  for  the 
above  filing  is  December  1, 1988.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  December  1, 
1988. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitiol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14, 1988  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropirate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Lois  D.  CashelL 
Secretary. 
[FR  Doc.  88-25815  Filed  11-7-88;  8:45  am] 

BIIXINO  COOE  •717-01-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated 
Hearings;  Advanced  Broadcast 
Technologies,  Inc. 

1.  The  Commission  has  before  it  the 
following  groups  of  mutually  exclusive 
applications  for  new  FM  stations: 


Applicant.  City  and 
State 

File  No. 

MM 

Oockei 

No 

A.  Advancnd 
Broadcast 
Technologies,  Inc.. 
State  College,  PA. 

B.  Destiny 
Communications, 
Inc.,  State  College. 
PA. 

C.  American  Indian 
Broadcast  Group. 
Inc.,  State  College, 
PA. 

BPH-870915MC 
BPH-fl70915MD 
BPH-«70916MB 
BPEO-e70916MD 

68-474 

of  the 

Pennsylvania  State 
University,  Stale 
College.  PA. 

issue  Heading  and  Applicants 

1.  Air  Hazard— A,  B,  C 

2.  Comparative — All  Applicants 

3.  Ultimate — All  Applicants 
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II 


Applicant.  City  and 
State 

File  No. 

Docket 
No. 

A.  image 

BPH-871102MB 

88-477 

Broadcasting,  Inc.. 

Lowell.  Arkansas. 

B.  Douglas  R. 

BPH-871105MC 

_ 

Wtvttnan.  and 

Pamela  K. 

Whitman.  LoweU. 

Arka.nsas. 

C  War  Eagle 
Broadcastmg.  Inc.. 

BPH-871105ME 

Lowell.  Arkansas. 

D.  Winco 

BPH-«71105MH 

Broadcasting,  Inc.. 

Lowell.  Arkansas. 

E.  Kenneth  G.  Ekiuod 

BPH-871105MJ 

„.... 

and  Marsha  M. 

Walker  d/b/a 

Eklund-Walker 

Communications. 

Lowell.  Arkansas. 

F  Florence  K.  Grace 

BPH-871105MP 

Loin^ell.  Arkansas. 

G  Beaver 

BPH-e71105MM 



Broadcasting,  lr)c . 

Lowell.  Arkansas. 

H.  Jimmy  Lee  Jones 

BPH-871105MN 

d/b/a  Jones 

Communications. 

Lowell,  Arkansas. 

Issue  Heading  and  Applicants 

1.  City  Coverage — E 

2.  Environmental  Impact — H 

3.  Comparative — A-H 

4.  Ultimate— A-H 

III 


Applicant,  City  and 
State 

File  No. 

MM 

Docket 
No. 

A.  Ra-ad  of  Trenton, 
Inc.,  Trenton,  GA. 

B.  Trenton  Service 

BPH-870917MD 
BPH-870918MV 

88-479 

Co..  Inc..  Trenton. 
GA. 

Issue  Heading  and  Applicants) 

1.  Comparative — A,  B 

2.  Ultimate— A.  B 

III 


ApplicanL  Dty  arxl 
State 

File  No. 

MM 

Docket 
No. 

A.  Dennis  N.  O'Neal. 
Laurel,  Delaware 

B.  M  Cofps.  Inc., 

BPH-870914MA 
BPH-870914MQ 

88-478 

Laurel.  Delaware. 

Issue  Heading  and  Applicants 

1.  Air  Hazard — A.  B 

2.  Comparative — A,  B 

3.  Ultimate— A.  B 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 


amended,  the  above  applications  have 
been  designated  for  hearing  in 
consohdated  proceedings  upon  the 
issues  listed  above  for  each  proceeding. 
The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  appHes  to  that 
particular  applicant. 

3.  Non-standardized  issues  in  these 
proceedings,  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDD's  in  these  proceedings 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  320),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services.  Inc.,  2100  M  Street  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
(FR  Doc.  86-25758  Filed  11-7-88: 8:45  am] 

BILLING  CODE  •712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act. 

SUMMARY:  The  submission  is 
summarized  as  follows: 

Type  of  Review:  Renewal  without  any 
change. 

Title:  Monthly  Report  of  Income  and 
Condition  (Savings  Banks). 

Form  Number  FDIC  8040/60. 

OMB  Number  3064-0058. 

Expiration  Date  of  Current  OMB 
Clearance:  1/31/89. 

Frequency  of  Response:  Monthly. 

Respondents:  FDlC-insured  savings 
banks  with  assets  of  $500  million  or 
more. 

Number  of  Respondents:  101. 

Number  of  Responses  Per 
Respondent:  12. 

Total  Annua]  Responses:  1,212. 

Average  Number  of  Hours  Per 
Response:  .75. 

Total  Annual  Burden  Hours:  909. 

OMB  Reviewer  Gary  Waxman.  (202) 
395-7340,  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building,  Washington 
DC  20503. 

FDIC  Contact:  John  Keiper,  (202)  898- 
3810,  Assistant  Executive  Secretary, 
Room  6096,  Federal  Deposit  Insurance 
Corporation.  5550  17th  Street,  NW.. 
Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
January  9, 1989. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 
SUPPLEMENTARY  INFORMATION:  The 
FDIC  is  requesting  OMB  approval,  under 
the  Paperwork  Reduction  Act.  to 
continue  using  form  FDIC  8040/60. 
Report  of  Income  and  Condition — 
Monthly,  which  is  submitted  by  large 
FDIC-insured  savings  banks  (assets  of 
$500  million  or  more).  The  monthly 
reports  are  used  by  the  FDIC  to  monitor 
deposit  flows  and  income-expense 
results  for  savings  banks  of  supervisory 
concern.  Also,  the  FDIC  uses  the  data  to 
compute  avarage  cost  of  funds  indices 
upon  which  periodic  income 
maintenance  agreements  are  based. 

Dated:  November  3, 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  88-25820  Filed  11-7-88:  8:45  am| 

BILUNQ  CODE  m^-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations;  Crown  Shipping  (USA) 
Inc^  et  al. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 

License  Number:  2932. 

Name:  Crown  Shipping  (USA)  Inc. 

Address:  4  Carriage  Lane,  Ste.  205, 

Charieston,  SC  29407. 
Date  Revoked:  October  22, 1988. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number  301S. 
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Name:  Michael  W.  Shaw  dba  Restricted 

Article  Freight  Forwarding. 
Address:  2831  Hidden  Garden. 

Kingwood.  TX  77339. 
Date  Revoked:  October  24. 198a 
Reason:  Surrendered  license  voluntarily. 
License  Number  3078. 
Name:  Seacon  Express  Chicago.  Inc. 
Address:  1107  N.  Ellis  Street. 

Bensenville,  IL  60106. 
Date  Revoked:  October  31. 198a 
Reason:  Surrendered  license  voluntarily. 
Robert  G.  Draw. 

Director.  Bureau  of  Domestic  Regulation. 
[FR  Doc.  88-25747  Filed  11-7-88;  8:45  am] 
BILLJNO  COOC  S730-01-M 


Ocean  Freight  Forwarder  License 
Applicants;  H.L.M.  Intertrans  Corp.,  et 
aL 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  «is  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (48  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

H.LM.  Intertrans  Corp.,  5419  NW.  74th 
Avenue,  Miami,  FL  33166.  Officers: 
Nilo  E.  Villena.  Sr.,  President;  Rosa  E. 
Villena,  Vice  President. 

Midwest  Agencies  Company.  3426  S. 
Lenox  Street.  Milwaukee.  Wl  53207. 
Officer  Cynthia  J.  Dee.  Sole 
Proprietor. 

Transit  Cargo  Services,  Inc.,  45  John 
Street,  New  York,  NY  10038.  Officers: 
Miguel  Guerrero,  President;  Ame 
Faaberg,  Vice  President/Stockholder. 

Freight  Connections  International,  Ltd., 
935  W.  175th  Street,  Homewood,  IL 
60430.  Officers:  Richard  Dickson, 
President/Director/Stockholder, 
Michael  Kelly,  Sec./Treas./Dir./ 
Stockholder  George  Trainer,  Exec. 
Vice  Pres./Dir./Stockholder, 
Jacqueline  Guy,  Vice  President. 

Rewico  America  Inc.,  47  Fitzherbert 
Street,  Bloomfield,  NJ  07003.  Officers: 
Rolf  Winterberg,  President/Director; 
Gustav  Tietje,  Vice  President/ 
Director;  Jurgen  Krafft  Treasurer/ 
Director  Steve  Higgins,  Vice 
President/Secretary. 
Dated:  November  3, 1988. 


By  the  Federal  Xtoritime  CommiMion. 
Joaeph  C  PoOdng, 

Secretary.  \ 

[FR  Doc  88-2S746  FUed  11-7-88;  8:46  am] 
bhUnqcooe  itso-oi-m 

FEDERAL  RESERVE  SYSTEM 

Brooke  Holdings,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  Hsted  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
Used  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(e))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubhc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  November  23. 
1988. 

A.  Federal  Reserve  Bank  of  Kansas 
Gty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  &419a 

1.  Brooke  Holdings.  Inc.,  Jewell, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  97.93  percent  of 
the  voting  shares  of  Citizens  State  Bank, 
Jewell.  Kansas. 

In  connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
credit  insurance  activities  pursuant  to 
S  225.25(b)(8)(i)  and  insurance  activities 
in  small  towns  pursuant  to 
S  225^(b)(8)(iii)  of  the  Board's 
Regulation  Y.  The  insurance  activities  to 
be  conducted  in  a  small  town  will  be 
conducted  within  a  ten  mile  radius  of 
the  conunimity  of  JewelL  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  2, 1988. 

James  MacAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-25733  Filed  11-7-88;  8:45  amj 

BILUNQ  CODE  C310-01-M 


MidAmerica  Bank  Corp^  et  sL, 
Formations  of;  Acquistions  by;  and 
Mergers  of  Bank  Hokling  ComfMnies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(g)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  off^^s  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  siunmarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  23, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
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Liberty  Street,  New  York,  New  York 
10045: 

1.  MidAmerica  Bank  Corporation, 
Somerville,  New  Jersey;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mid 
jersey  National  Bank,  Somerville.  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  CommBanc  Shares,  Inc.,  Erlanger, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Community  Bank, 
Erlanger,  Kentucky. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Security  National  Corporation, 
Maitland,  Florida;  to  acquire  100  percent 
of  the  voting  shares  of  Security  National 
Bank  of  Brevard,  Melbourne,  Florida,  a 
de  novo  bank. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480; 

1.  Charter  95  Corporation,  Hudson, 
Wisconsin;  to  acquire  60.65  percent  of 
the  voting  shares  of  North  Branch 
Investment,  Inc.,  North  Branch, 
Minnesota,  and  thereby  indirectly 
acquire  37.31  percent  of  the  voting 
shares  of  Merchants  State  Bank,  North 
Branch,  Minnesota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  of  West  Vail.  Vail. 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-25734  Filed  11-7-88;  8:45  am] 

MLUNQ  COOC  UIO-OI-M 


Change  In  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Jay  Nelson 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  21, 1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Jay  Nelson,  Austin,  Minnesota;  to 
acquire  an  additional  12.4  percent  of  the 
voting  shares  of  Mower  Agency,  Inc., 
Austin,  Minnesota,  and  thereby 
indirectly  acquire  Sterling  State  Bank. 
Austin,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-25732  Filed  11-7-88;  8:45  am] 
BILUNO  CODE  e210-01-«l 


Signet  Banking  Corp.,  et  al.; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  appUcation  under 
§  225.23(a)(1)  Of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  23, 1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Signet  Banking  Corporation, 
Richmond,  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Fortune  Asset 
Management,  Inc.,  Richmond,  Virginia, 
in  providing  investment  counselling  and 
advice  and  the  management  of  securities 
accounts  through  a  joint  venture  with 
the  Equimax  Corporation,  Richmond, 
Virginia,  pursuant  to  §  225.25(b]  (3)  and 
(4)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  A.B.N. — Stichting,  Amsterdam,  The 
Netherlands;  to  expand  the  activities  of 
its  subsidiary,  Netherlands  Trading 
Society  East,  Inc.,  Chicago,  Illinois,  in 
making,  acquiring,  and  servicing  loans 
and  other  extensions  of  credit  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  "This  activity  will  be 
conducted  on  a  national  and 
international  basis. 

2.  Athens  Bancorp,  Inc.,  Athens. 
Wisconsin;  to  engage  de  novo  by 
acquiring  a  9  percent  interest  in  Vigil 
Asset  Management  Group,  Inc., 
Wausau,  Wisconsin,  in  providing  a  full 
range  of  trust  and  fiduciary  services  to 
the  general  public  pursuant  to 

§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-25735  Filed  11-7-88;  8:45  am) 

BILUNO  CODE  •210-01-«l 


Washington  National  Holdings,  N.V.; 
Formation  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
24796)  published  at  page  43477  of  the 
issue  for  Thursday,  October  27, 1988. 

Under  the  Federal  Reserve  Bank  of 
Richmond,  the  entry  for  Washington 


National  Holdings  is  amended  to  read 
as  follows: 

1.  Washington  National  Holdings, 
N  v.,  Netherlands  Antilles;  acquire  100 
percent  of  the  voting  shares  of  The 
Washington  Bank  (of  Maryland), 
Baltimore,  Maryland,  a  de  novo  bank. 

Comments  on  this  application  must  be 
received  by  November  22, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board 
[FR  Doc  88-25738  Filed  11-7-88;  8:45  am) 
BIUJNO  COOC  mo-ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

IOACT-021-N1 

Medicare  Program;  Part  A  Premium  for 
the  Uninsured  Aged  for  1989 

agency:  Health  Care  Fmancing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
hospital  insurance  premium  for  the 
uninsured  aged  for  calendar  year  1989 
under  Medicare's  hospital  insurance 
program  (Part  A).  The  monthly  Medicare 
Part  A  premium  for  the  12  months 
beginning  January  1, 1989  (for 
individuals  who  are  not  insiu^d  under 
the  Social  Seciuity  or  Railroad 
Retirement  Acts  and  do  not  otherwise 
meet  the  requirements  for  entitlement  to 
Part  A)  is  $156.  The  Medicare  statute 
specifies  the  method  to  be  used  to 
determine  tliis  amoiuiL 
EFFECTIVE  DATE:  January  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Klces,  (301)  96ft-«388. 

SUPPLEMENTARY  INFORMATKMl: 
L  Background 

Section  1818  of  the  Social  Security  Act 
(tlie  Act)  provides  for  voluntary 
enrollment  in  the  hospital  insurance 
program  (Part  A  of  Medicare),  subject  to 
payment  of  a  monthly  premium,  of 
certain  persons  age  65  and  older  who 
are  uninsured  for  social  security  or 
railroad  retirement  benefits  and  do  not 
otherwise  meet  the  requirements  for 
entitlement  to  Part  A.  (Persons  insured 
under  the  Social  Security  or  Railroad 
Retirement  Acts  need  not  pay  premiums 
for  hospital  insurance.) 

Section  1818(dj(2)  of  the  Act,  as 
amended  by  section  103  of  Pub.  L  100- 
360.  requires  the  Secretary  to  determine 


and  publish,  during  September  of  each 
calendar  year,  the  amount  of  the 
monthly  Part  A  premium  for  voluntary 
enrollment  for  the  following  calendar 
year. 

Section  181B(d)  of  the  Act,  as 
amended  by  section  103  of  Pub.  L  100- 
360,  requires  the  Secretary  to  estimate 
the  amount  to  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  for  related 
administrative  costs  incurred  in  the 
following  year  with  respect  to 
individuals  age  65  and  over  who  will  be 
entitled  to  benefits  under  Part  A,  and  to 
estimate  the  average  per  capita  cost.  He 
must  then,  during  September,  determine 
the  montWy  actuariaJ  rate  (the  per 
capita  amount  estimated  above  divided 
by  12)  and  promulgate  the  dollar  amount 
to  be  applicable  for  premiums  in  the 
succeeding  year.  If  the  premium  is  not  a 
multiple  of  $1.00,  the  premium  is 
rounded  to  the  nearest  multiple  of  $1.00 
(or  if  it  is  a  multiple  of  50  cents  but  not 
of  $1.00,  it  is  rounded  to  the  next  highest 
$1.00).  The  first  premium  under  this  new 
method  is  effective  January  1989. 

II.  Premium  Amount  For  19B9  | 

Under  the  authority  in  section 
1818(d)(2)  of  the  Act  (42  U.S.C.  1395i- 
2(d)(2)),  I  have  determined  that  the  i 
monthly  Medicare  hospital  insurance 
premium  for  the  uninsured  aged  for  the 
12  months  beginning  January  1, 1989  is 
$156,  which  is  a  decrease  from  the  1988 
premium.  This  premium  represents  a 
decrease  from  previous  premiums  as  the 
law  now  requires  that  the  premium  he 
based  on  the  cost  of  services.  Until  now, 
the  premium  was,  as  required  by  statute, 
$33  multiplied  by  the  ratio  of  the 
inpatient  hospital  deductible  for  the 
same  calendar  year  to  the  deductible  for 
1973. 

in.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Premium  Rate 

As  discussed  in  section  I  of  this 
notice,  the  monthly  premium  for  the' 
uninsured  aged  for  1989  is  equal  to  the 
montlily  actuarial  rate  for  1989  rounded 
to  the  nearest  multiple  of  $1;  the 
monthly  actuarial  rate  is  defined  to  be 
one-twelfth  of  the  average  per  capita 
amount  that  the  Secretary  estimates  will 
be  paid  from  the  Federal  Hospital 
Insurance  Trust  Fund  for  services     | 
performed  and  related  administrative 
costs  incurred  in  1989  for  individuals 
age  65  and  over  who  will  be  entitled  to 
benefits  under  the  hospital  insurance 
program.  Thus,  the  number  of 
individuals  age  65  and  over  who  will  be 


entitled  to  hospital  insurance  benefits 
and  the  costs  incurred  on  behalf  of  these 
beneficiaries  must  be  projected  to 
determined  the  premium  rate. 

The  principal  steps  involved  in 
projecting  the  future  costs  of  the 
hospital  insurance  program  are  (a) 
establishing  the  present  cost  of  services 
provided  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base;  (b) 
projecting  increases  in  payment 
amounts  for  each  of  the  various  service 
types;  and  (c)  projecting  increases  in 
administrative  costs.  Establishing 
historical  Part  A  enrollment  and 
projecting  enrollment,  by  type  of 
beneficiary,  is  part  of  Uiis  process. 

We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  1989  on 
(a)  current  historical  data  and  (b) 
projection  assumptions  from  the 
Midsession  Review  of  the  Presidents 
Fiscal  Year  1989  Budget.  It  is  estimated 
that  in  calendar  year  1989,  29.543  million 
people  age  65  and  over  will  be  entitled 
to  Part  A  benefits  (without  premium 
payment),  and  that  these  individuals 
will,  in  1989,  incur  $55,425  bilhon  of 
benefits  for  services  performed  and 
related  administrative  costs,  llius,  the 
estimated  monthly  average  per  capita 
amount  is  $156.34,  and  the  monthly 
premium  is  $156. 

IV.  Savings  to  Beneficiaries 

Tlie  1969  Part  A  premium  is  33  percent 
lower  than  the  $234  monthly  premium 
amount  for  the  12-month  period 
begiiming  January  1, 1988. 

The  estimated  savings  of  this 
decrease  to  the  approximately  19 
thousands  enroUees  who  do  not 
otherwise  meet  the  requirements  for 
entitlement  to  hospital  insurance  will  be 
about  $1.5  million. 

V.  Regulatory  impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  does 
not  alter  any  regulation  or  policy. 
Therefore,  we  have  determined,  and  the 
Secretary  certifies,  that  no  analyses  are 
required  under  Executive  Order  12291, 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  through  612)  or  section  1102(b)  of  the 
Act. 

(Section  1818(d)(2)  of  the  Social  Security  Act 

(42  use.)  1395i-2(d)(2)) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.773,  Medicare — Hospital 

Insurance) 
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Dated:  September  29. 198& 

Wiiliam  L  Roper, 

Administrator.  Health  Care  Financing 
A  dministration. 

Approved:  October  4, 1988. 

Otis  R.  Bowen. 

Secretary. 

[FR  Doc.  88-25765  Filed  11-7-88;  8:45  am) 

BILUNQ  COOC  4iaO-01-M 


Office  of  Human  Development 
Services 

President's  Committee  on  Mental 
Retardation;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
President's  Committee  on  Mental 
Retardation. 

TIME  AND  DATE:  Executive 
Committee,  Sunday,  December  4, 1988, 
1:00  p.m.-5:00  p.m.;  Full  Committee. 
December  5-6, 1988;  9:00  a.m.-5:00  p.m., 
December  5, 1988;  9:00  a.m.-5:00  p.m., 
December  6, 1988. 

PLACE:  Holiday  Inn-Georgetown, 
2101  Wisconsin  Avenue,  NW., 
Washington,  DC  20007. 

STATUS:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  free. 

MATTERS  TO  BE  CONSIDERED: 
Reports  by  members  of  the  Executive 
Committee  of  the  President's  Committee 
on  Mental  Regardation  (PCMR)  will  be 
given.  The  Committee  plans  to  discuss 
critical  issues  concerning  prevention, 
family  and  community  services,  full 
citizenship,  public  awareness  and  other 
issues  relevant  to  the  PCMR's  goals. 

The  PCMR:  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 
to  progams  and  services  for  persons 
with  mental  retardation;  and  (2)  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for 
persons  with  mental  retardation,  and 
reviewing  legislative  proposals  that 
affect  persons  with  mental  retardation. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Vivian  B.  Levin.  330 
Independence  Avenue,  SW.,  Room  4723- 
Wilbur  J.  Cohen  Building,  Washington, 
DC  20201-0001,  (202)  245-7634. 

Date:  November  2, 1988. 
Vivian  B.  Levin, 

Executive  Director,  PCMR. 

(FR  Doc,  88-25764  Filed  11-7-68;  8:45  am] 

BtUJNG  CODE  4130-01-M 


National  Institutes  of  Health 

Advisory  Committee  to  the  Director, 
NIH;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Committee  to  the  Director, 
NIH.  on  December  14-15, 1988  at  the 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  The  meeting  will  take 
place  from  9:00  a.m.  to  5:00  p.m.,  on 
December  14,  and  9:00  a.m.  to  12:00  noon 
on  December  15,  in  Building  31, 
Conference  Room  10,  C  Wing.  The 
meeting  will  be  open  to  the  public. 

The  meeting  will  be  devoted  to  a 
review  and  discussion  of  the  report  of 
the  Human  Fetal  Tissue  Transplantation 
Research  Panel  and  the  deliberations  of 
the  Panel  on  the  scientific,  ethical,  and 
legal  issues  surrounding  the  use  of 
human  fetal  tissue  obtained  from 
induced  abortions  in  transplantation 
research  for  therapeutic  purposes. 

The  executive  Secretary,  Jay 
Moskowitz,  Ph.D.,  National  Institutes  of 
Health,  Shannon  Building,  Room  103, 
Bethesda,  Maryland  20892,  (301)  496- 
3152,  will  furnish  the  meeting  agenda, 
rosters  of  Committee  members  and 
consultants,  and  substantive  program 
information  upon  request. 

Date:  November  1, 1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  86-25835  Filed  11-7-88;  8:45  am] 

BILUNQ  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
National  Kidney  and  Urologic  Diseases 
Advisory  Board;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  December  1-2, 1988, 
from  8  a.m.  to  approximately  5  p.m.  each 
day  at  the  Key  Bridge  Marriott  Hotel, 
1401  Lee  Highway,  Arlington,  Virginia 
22209.  The  meeting,  which  will  be  open 
to  the  public,  is  being  held  to  discuss  the 
Board's  activities  and  the  development 
of  a  long-range  plan  to  combat  kidney 
and  urologic  diseases.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain,  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 


Dated:  November  1, 1968. 
Betty  J.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  68-25836  Filed  11-7-88;  8:45  amj 
BILUNG  COOe  4140-01-11 


National  Library  of  Medicine;  Planning 
Subcommittee  of  tl>e  Board  of 
Regents;  Meeting 

Piu-suant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Planning  Subcommittee  of  the  Board  of 
Regents  of  the  National  Library  of 
Medicine  on  November  21  and  22, 1988, 
in  the  Board  Room  of  the  National 
Library  of  Medicine,  8600  Rockville  Pike, 
Bethesda.  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  5:00  p.m.  on 
November  21,  and  from  9:00  a.m.  to 
adjournment  on  November  22.  The 
Subcommittee  will  discuss  the  Outreach 
Programs  of  the  National  Library  of 
Medicine — how  the  Library  can  fully 
inform  health  care  professionals  of  its 
products  and  services,  and  how  to 
establish  a  permanent  user  feedback 
mechanism.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Susan  P.  Buyer  Slater,  Deputy 
Assistant  Director  for  Planning  and 
Evaluation  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland,  telephone  301-496-8834.  will 
provide  a  summary  of  the  meeting,  a 
roster  of  Subcommittee  members,  and 
substantive  program  information  upon 
request. 

Date:  November  1, 1968. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-25837  Filed  11-7-88;  8:45  am] 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-S8-18881 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADOncss:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  the  OMB  for  review, 
as  xequired  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OMR  complete  its  review 
within  seven  days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 


information;  (3)  the  description  of  the 
need  for  tlie  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department.  i 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  October  26. 1968. 

John  T.  Muiphy, 

Director.  Information  Policy  and  Management 
Division. 


Notice  of  Submission  of  Proposed 
Informatioa  CoUection  to  OMB 

Proposal:  Notice  for  the  Section  8 
Certificate  Project-Based  Assistance 
Program 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  program  Notice  estabhshes  the 
procedures  under  which  a  Public 
Housing  Agency  (WIA)  may,  at  its 
sole  option,  choose  to  provide  Section 
8  project-based  assistance  with  funds 
provided  to  the  PHA  for  its  Section  8 
Certificate  Program.  The  Notice 
implements  a  1987  law  which  directs 
the  Department  to  permit  a  PHA  to 
attach  to  structures  up  to  15  percent  of 
the  Section  8  Assistance  by  the  PHA 
imder  the  Certificate  Program. 

Form  Number.  None 

Respondents:  State  or  Local 

Governments.  Business  or  Other  Non- 
profit and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


PHA» „ 

(Propertios).. 


Nufnt)ef  of  Frequency  Hours  per 

respondrrts    '^    of  response    ^         response 


Biir(ten 
Hours 


200 
(50) 


Tow  Burden _. 

Owners  Total  Burden . 


100 


1  2hf» 

(1)         (W  m-~ 

1  10.2  in. 


400 
(25) 


425 

1020 


Estimeted  Hours.. 


1.445 


Total  Estimated  Burden  Hours:  1.445 

Status:  New  Collection 

Contact  Myra  Newbill.  HUD.  (202)  75S- 

6887;  John  Alhson,  OMB.  (202)  395- 

6a80 
Dated: — 

Supporting  Statement  for  Section  8 
Certificate  Project-Based  Assistance 
Notice 

A  fusttficatlon 

1.  The  Section  8  Housing  Assistance 
Payments  Program  was  authorized  by 
the  U.S.  Housing  Act  of  1937  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1974 
(Pub.  L.  93-383)  and  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988.  Under  the 
Section  8  Certificate  Program.  The 
Department  of  Housing  and  Urban 
Development  (HUD)  enters  into  an 
Annual  Contributions  Contract  (ACC) 
with  Public  Housing  Agencies  (PHAs)  to 
assist  very  low-income  families  who 


enter  into  leases  directly  with  private 
owners  of  existing  rental  housing. 
Section  8(d)(2)  was  amended  by  section 
148  of  the  HUD  Act  of  1987  (Pub.  L  100- 
242)  to  require  HUD  to  permit  a  PHA  to 
attach  to  structures  up  to  15  percent  of 
the  Section  8  Existing  housing 
assistance  provided  by  the  PHA  thereby 
creating  a  Section  8  Certificate  Program 
project-based  component.  Section  208  of 
the  Housing  and  Urban  Rural  Recovery 
Act  of  1983  (Pub.  L.  98-181)  previously 
amended  Section  8(d)(2)  to  permit  the 
attachment  of  assistance  to  an  existing 
structure  only  if  the  owner  agrees  to 
rehabilitate  the  structure  other  than  with 
assistance  under  the  1937  Act.  The 
program  Notice  requires  that  the  term  of 
the  Housing  Assistance  Payments 
Contract  for  the  structure  not  extend 
beyond  the  term  of  the  ACC. 

2.  Section  8  Certificate  project  based 
assistance  is  a  modification  of  the 
current  Section  8  Existing  Housing 
(Certificate)  Program.  Neither  the  statute 
nor  the  Notice  imposes  any  obligation 


on  a  PHA  to  implement  project-based 
assistance.  Project-based  assistance  will 
allow  PHAs  to  tie  Section  8  assistance 
to  units  where  HUD  and  the  PHA  agree 
to  such  an  action  and  the  owner  agrees 
to  rehabilitate  the  structure  other  than 
with  assistance  provided  under  the  U.S. 
Housing  Act  of  1937. 

The  requested  information 
requirements  (by  whom  and  for  what 
purpose  the  information  is  to  be  used) 
consist  of  the  following: 

Section  4.— PHA  request  for  HUD 
approval  to  attach  assistance  to 
units.  Approximately  200  PHAs  will 
submit  to  the  HUD  Field  Office  the 
following: 

— The  total  number  of  units  currently 
reserved  for  the  PHA's  Section  8 
Certificate  Program  and  the  total 
number  of  units  requested  for 
project-based  subsidy; 

— The  number  of  imits,  by  bedroom 
size,  to  be  assisted  and  the  funding 
source  with  the  termination  date  of 


45164  Federal  Regjster  /  Vol.  53.  No.  216  /  Tuesday.  November  8.  1988  /  Notices 


ACC;  and 
— The  estimated  rehabilitation  periods 
and  termination  dates  for  the  HAP 
Contracts  to  be  executed  for  the 
projected-based  subsidies. 

Upon  HUD  approval  of  the  PHA  request, 
the  PHA  will  be  authorized  to 
implement  a  Project  Based  Certificate 
Program. 

Section  12.a.(2) — Submittal  of  financial 
statements  of  PHAs  by  owners: 
The  Department  anticipates  that 
approximately  ten  owners  will 
request  special  adjustments  to 
reflect  increases  in  actual  and 
necessary  expenses  of  owning  and 
maintaining  units  that  have  resulted 
from  substantial  general  increases 
in  real  property  taxes,  utility  rates, 
or  similar  costs.  The  owners  must 
clearly  demonstrate  that  these 
general  increases  in  operating  costs 
are  not  adequately  compensated  for 
by  the  annual  adjustments  and 
submit  the  financial  statements  to 
support  the  increase.  PHA  will  send 
the  Owner  requests  to  HUD.  If 
approved  by  HUD,  the  PHA  will 
approve  rent  increases  for  the  units. 

Section  16 — Work  write-up  requirement: 
Approximately  100  owners  must 
prepare  work  write-ups  which 
include  specifications  and  plans 
(where  necessary).  The  write-up 
describes  how  the  specific  work 
items  are  to  be  performed,  including 
the  minimum  acceptable  levels  of 
workmanship  and  materials.  This  is 
necessary  so  the  PHA  and  owner 
agree  to  the  items  to  be 
rehabilitated. 

Section  17.d.— PHA  notification  of 
families  on  waiting  list: 
In  order  that  vacant  units  might  be 
promptly  occupied,  the  owners  (100) 
must  notify  the  PHAs  of  vacancies, 


60  days  before  the  scheduled 

completion  of  the  rehabihtation. 

The  PHAs  must  notify  families,  of 

appropriate  size  and  composition. 

on  its  waiting  lists  that  units  are 

available. 
Section  18  (a)  and  (b) — Owner 

notification  of  completion:  The 

owner  must  notify  the  PHA  when 

the  rehabilitation  work  is  completed 

and  submit  to  the  PHA  the  evidence 

of  completion.  The  evidence  of 

completion  consists  of  the 

following: 
— A  certificate  of  occupancy  or  other 

official  approvals; 
— Owner  certifies  that: 
— The  imits  are  completed  in 

accordance  with  the  Agreement 

requirements 
— The  units  are  in  good  and 

tenantable  condition 
— There  are  no  defects  or  deficiencies 

in  the  work 
— The  imits  have  been  rehabilitated  in 

accordance  with  apphcable  zoning, 

building,  housing,  other  codes, 

ordinances  or  regulations 
— Units  built  before  1978  are  in 

compliance  with  the  lead-based 

paint  regulations 
— The  owner  has  complied  with  the 

applicable  Agreement's  labor 

standards  requirements 

If  everything  is  acceptable,  the  PHA  and 
Owner  will  execute  a  HAP  Contract  and 
rent  subsidies  will  begin. 

3.  No  consideration  has  been  given  to 
the  use  of  improved  information 
technology  to  reduce  burden. 

4.  There  is  no  duplication. 

5.  There  is  no  similar  information. 

6.  The  associated  burden  with  this 
new  program  component  is  the  minimum 
needed  for  monitoring  and 
implementation. 


7.  The  information  cannot  be  collected 
less  frequently  because  it  is  either  (1)  A 
one-time  collection  at  the  sole  option  of 
the  PHA  (request  for  HUD  approval);  (2) 
information  submitted  on  occasion  at 
the  sole  option  of  the  owner  (special 
adjustments):  or  (3)  information 
necessary  to  ensure  housing 
rehabilitation  and  occupancy  by  very 
low  income  families. 

8.  There  are  no  special  circumstances 
and  the  guidelines  of  5  CFR  1320.6  are 
not  violated. 

9.  There  were  no  consultations  outside 
of  the  agency. 

10.  No  assurance  of  confidentially  is 
provided,  nor  is  it  needed. 

11.  No  sensitive  questions  are  asked. 

12.  &  13.  It  is  estimated  that  because 
of  initial  PHA  resistance  to  new 
programs,  approximately  200  PHAs  will 
annually  utilize  this  project-based 
assistance  program.  We  also  estimate 
that  100  owners  with  1000  units  in 
approximately  100  properties  will 
annually  participate,  and  that  50%  (50 
properties)  of  the  properties  will  be 
occupied  by  eligible  families  prior  to 
rehabilitation.  The  total  annual  burden 
hours  for  PHAs  are  425  hours  and  for 
owners  1025  hours.  The  estimated  cost 
per  PHA  and  owner  is  approximately 
$13.00  per  hour  which  results  in  the  cost 
of  PHAs  at  $5,525.00  annually  ($28.00  p«!r 
PHA)  and  for  owners  $13,260.00 
annually  ($133.00  per  owner)  for  a  total 
of  $18,785.00  annually.  See  attached 
matrix  for  estimated  burden  hours. 

1  4.  This  is  a  new  information 
collection  burden.  See  items  12  and  13 
for  estimates. 

15.  Not  applicable;  information  will 
not  be  published  for  statistical  use. 

B.  Collection  of  Information 
Employing  Statistical  Methods:  Section 
B  is  not  applicable  since  statistical 
methods  are  not  utilized. 
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New  reqwremenls 
applicable  program  ret 

Diaenplton  of  mfortnation  collection 

Form  used 

Nunberof 

respondents  * 

number  of  responses 

per  respondent 

Hours  per  response 
■f-  Total  annual  hours 

Average  cost  per  PHA 

or  owner 

Esttmatas  cost 
annually 

Section  4— PHA  Application 

Total  No.  of  unitK  units  proposed  for 
protect— based  by  bedroom  size 
and  funding  source  w/end  date: 
rahab  penod  and  proposed  termina- 
tion data  of  HAP  Contract. 

Special  Adjuatments— financial  state- 
ments lubmmed  by  Owner  to  sup- 
port request  for  rent  mcreasa 

Worli  amte-ups  prepared  by  owners 

PHA  notification  of  families  on  waiting 
Ksl  of  vacant  units. 

Notification  and  evidence  of  comple- 
Uon  (ubmitad  by  owner. 

No  prescnbed  form 

No  prescnbed  form 

No  prescnbed  form 

No  prescnbed  form 

Owner  certification 
and  carlificata  of 
occupancy. 

200  PHAs  (1 
raaponse  each). 

10  owners  (1 
response  each) 

too  owners  (1 
response  each) 

200  PHAs  (SO 
pnipertioa)  (1 
response  each) 

too  ownsrs  (1 
response  each). 

2  hrs.  (400  hrs.) 

$13.00  per  hr 
(average  cost  per 
hr.  lor  PHA  mgml 
stalO 

$1300  per  hr 

(average  cost  per 

hr  for  owrwr 

properly  mgmt 

stalO. 
$13.00  per  hr 

$5.200  00. 

tor     HUD     Approval     to 
attach      Assistance      to 
unrts 

Section       12a(2>— Speaal 

2  hrs.  (20  hrs.) 

$260.00. 

Her»t  Ad|U5tnN)iiL 
Section    16  Worlt  Wnte-up 

5  hrs.  (500  hrs.) 

$6,500.00. 

reQuirenner>t. 
Section  I7.d.  PHA  notifica- 

W  hr.  per  property 
(25  hrs.). 

5  hrs.  (500  hrs). 
PHAs.  425:  Owners. 
1020:  Gumulalive 
Total  Hours,  1.445. 

$13.00  par  hr 

$325.00. 

bon  of  tamilies  on  wating 
lot 
Sections    18    (a)    and    (b)- 

$13.00  perhr 

$6,500.00.  Told 

owner      notification      of 
cornpieticn 

Annual  Cnat  PHAS. 
$5,525,  Owners, 
$13,260:  Total. 
$18,785. 

Section  8  Certificate  Program — Project- 
based  Assistance 

1.  Purpose 

a.  This  Notice  establishes  the 
procedures  under  which  a  Public 
Housing  Agency  (PHA)  may,  at  its  sole 
option,  choose  to  provide  Section  8 
project-based  assistance  with  funds 
provided  to  the  PHA  for  its  Seciton  8 
Certificate  Program.  The  Notice 
implements  a  1987  law  which  directs  the 
Department  to  permit  a  PHA  to  "attach 
to  structiu-es"  up  to  15  percent  of  the 
Section  8  assistance  provided  by  the 
PHA  under  the  Certificate  Program. 
Within  this  15  percent  limit,  the  PHA 
may  attach  a  Section  8  assistance 
contract  to  a  structure  where  the  owner 
agrees  to  rehabilitate  the  structure  other 
than  with  assistance  provided  under  the 
United  States  Housing  Act  of  1937.  The 
purpose  of  project-based  assistance  in 
the  Certificate  Program  is  to  induce 
property  owners  to  upgrade  substandard 
rental  housing  stock,  and  make  it 
available  to  lower  income  families  at 
rents  within  the  Sction  8  Existing 
Housing  Fair  Market  Rents. 

b.  This  notice  implements  Section 
8(d)(2)  of  the  United  States  Housing  Act 
of  1937  as  amended  by  section  148  of  the 
Housing  and  Conununity  Development 
Act  of  1987  (Pub.  L  100-242.  approved 
February  5. 1988). 

Section  8(d)(2)  was  further  amended 
by  section  1005  of  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L 
,  approved )). 

The  1988  McKinney  amendments 
permit  attachment  of  assistance  to  a 
newly  constructed  structure  (Section 
1005(b)).  This  amendment  is  not 
implemented  by  this  notice.  The 
Department  intends  to  implement  this 
provision  in  a  regulation  to  take  effect 
within  90  days  after  enactment  of  the 
1988  McKinney  amendments. 

c.  Section  8(d)(2)(A)  provides  as 
follows: 

Each  contract  for  an  existing  structure 
entered  into  under  this  section  shall  be  for  a 
term  of  not  less  than  one  month  nor  more 
than  one  hundred  and  eighty  months.  Where 
the  Secretary  enters  into  an  annual 
contributions  contract  with  a  pubhc  housing 
agency  pursuant  to  which  the  agency  will 
enter  into  a  contract  for  assistance  payments 
with  respect  to  an  existing  structure,  the 
contract  for  assistance  payments  may  not  be 
attached  to  the  structure  unless  (i)  the 
Secretary  and  the  public  housing  agency 
approve  such  action,  and  (ii)  the  owner 
agrees  to  rehabilitate  the  structure  other  than 
with  assistance  imder  this  Act  and  otherwise 
complies  with  the  requirements  of  this 
section,  except  that  the  Secretary  shall  permit 
the  public  housing  agency  to  approve  such 
attachment  with  respect  to  not  more  than  15 


percent  of  the  assistance  provided  by  the 
public  housing  agency  if  the  requirements  of 
clause  (ii]  are  met. 

d.  HUD  does  not  provide  any  separate 
funding  expressly  for  project-based 
assistance.  Funding  for  project-based 
assistance  is  contract  authority  under 
the  ACC  for  the  PHA's  entire  Section  8 
Certificate  Program. 

e.  The  notice  contains  new  provisions 
needed  to  implement  project-based 
assistance.  However,  the  bulk  of 
requirements  for  project-based 
assistance  under  this  notice  are  derived 
from  existing  HUD  regulations:  for  the 
Section  8  Certificate  Program  (Subparts 
A  and  B  of  24  CFR  Part  882),  for  the 
Section  8  Moderate  Rehabilitation 
Program  (Subparts  D  and  E  of  Part  882), 
and  concerning  termination  of  tenancy 
in  project-based  assisted  housing  (Part 
247). 

To  avoid  unnecessarily  repeating 
provisions  common  to  both  the  "finders- 
keepers"  Certificate  Program  and  for 
project-based  assistance,  whenever 
practicable  this  Notice  incorporates  by 
cross-reference  pertinent  provisions  in 
Part  882.  Subparts  A  and  B.  Certain 
provisions  in  the  Section  8  Moderate 
Rehabilitation  Program  rules  (Subparts 
D  and  E  of  Part  882)  are  also 
incorporated  by  cross-reference. 

In  general,  the  principal  modifications 
to  Certificate  Program  requirements 
which  are  needed  to  provide  project- 
based  assistance  fall  within  the 
following  areas:  Policies  needed  to 
determine  the  15-percent  limit  under 
which  the  PHA  must  be  permitted  to 
attach  assistance  to  units;  policies 
implementing  the  statutory 
rehabilitation  requirement;  and  I 

inapplicability  of  those  Section  8 
Certificate  Program  policies  that  are 
unique  to  a  "finders-keepers"  program 
and,  therefore,  not  pertinent  to  project- 
based  assistance. 

f.  This  Notice  states  the  conditions 
under  which  a  PHA  may  attach 
assistance  to  units.  This  Notice  applies 
only  to  assistance  provided  by  HUD 
under  the  Annual  Contributions  ^ 
Contract  for  the  PHA's  Section  8 
Certificate  Program.  Under  this  Notice, 
the  PHA  may  execute  a  HAP  Contract 
with  an  Owner  in  which  the  PHA  agrees 
to  make  assistance  payments  to  the 
Owner  on  behalf  of  eligible  Families 
leasing  one  or  more  units  specified  in 
the  Contract,  if  the  Owner  agrees  to 
rehabilitate  the  structure  other  than  with 
assistance  under  the  United  States 
Housing  Act  of  1937.  The  units  to  be 
assisted  are  selected  by  the  PHA. 
Attaching  assistance  to  tmits  means  that 
the  HAP  Contract  for  a  unit  is  not 
limited  to  assistance  on  behalf  of  a 
specific  Family  (as  in  the  Certificate 


Program).  During  the  term  of  the  HAP 
Confract.  the  PHA  must  pay  a  housing 
assistance  payment  to  the  Owner  for  a 
unit  under  lease  by  a  Family  in 
accordance  with  the  Contract.  If  an 
assisted  Family  moves  out  of  the  unit, 
the  HAP  Contract  continues  and  the 
assistance  payments  are  paid  on  behalf 
of  the  next  eligible  Family  which  leases 
the  unit.  The  Family  that  moves  from  the 
unit  has  no  right  to  continued  assistance 
under  the  Certificate  Program  or 
otherwise. 

g.  This  Notice  refers  to  assistance  that 
is  attached  to  units  as  "project-based" 
assistance  to  distinguish  this  assistance 
from  the  "tenant-based"  assistance 
provided  by  the  Certificate  Program 
under  24  CFR  Part  882,  Subparts  A.  B,  C. 
and  F,  and  also  by  the  Housing  Voucher 
Program  (24  CFR  Part  887).  With  tenant- 
based  assistance,  the  assisted  unit  is 
selected  by  the  Family.  The  PHA  then 
enters  into  an  assistance  Contract, 
which  only  covers  a  single  unit  and  the 
specific  assisted  Family.  If  the  Family 
moves  out  of  a  unit,  the  assistance 
contract  terminates.  The  Family  may 
move  with  continued  assistance  untier 
the  Program,  and  may  find  a  new  unit 
anywhere  in  the  PHA  jurisdiction. 

h.  Except  as  otherwise  expressly 
modified  or  excluded  by  this  Notice,  all 
provisions  of  Subparts  A  and  B  of  Part 
882  apply  to  project-based  assistance 
under  this  Notice. 

i.  The  following  sections  in  Subparts 
A  and  B  of  Part  882,  which  implement 
the  tenant-based  aspect  of  the 
Certificate  Program,  do  not  apply  to 
project-based  assistance  under  this 
Notice:  Section  882.103,  "Finders- 
Keepers"  policy,  5  882.208,  Activities  to 
encourage  participation  by  Owners  and 
others;  and  §  882.209(m),  Continued 
participation  when  Participant  Family 
moves.  Other  sections  in  this  Notice 
identify  other  tenant-based  provisions  of 
Subparts  A  and  B  that  do  not  apply  to 
project-based  assistance  under  this 
Notice. 

j.  This  notice  is  not  applicable  to  the 
Housing  Voucher  Program. 
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5.  Additional  Definitions 

The  following  definitions  apply  to 
assistance  subject  to  this  Notice,  in 
addition  to  the  definitions  in  §  882.102: 

Agreement  to  Enter  into  Housing 
Assistance  Payments  Contract 
(Agreement).  As  defined  in  S  882.402. 

15-Percent  Limit.  Fifteen  percent  of 
the  total  of  the  number  of  units  reserved 
for  a  PHA's  Section  8  Certificte  Program. 

Funding  Source.  The  ACC  funding 
authority  from  which  the  HAP  Contract 
is  to  be  funded.  Funding  authority  under 
the  ACC  that  was  appropriated  by 
Congress  before  Federal  fiscal  year  1988 
(and  amendments  of  that  funding 
authority)  constitutes  a  single  pre- 
Federal  fiscal  year  1988  Funding  Source. 
For  funding  authority  appropriated  in 
Federal  fiscal  year  1988  and  later,  each 
funding  increment  identified  in  the  ACC 
is  a  separate  Funding  Sourco. 

4.  PHA  Application  for  HUD  Approval 
to  Attach  Assistance  to  Units 

a.  Requirements.  A  PHA  may  attach 
assistance  to  units  in  accordance  with 
this  Notice  if: 

(1)  The  number  of  project-based  units 
in  the  PHA  Certificate  Program  does  not 
exceed  the  15-Percent  Limit.  (There  will 
be  no  waivers  under  this  Notice  of  this 


limitation.  The  only  exceptions  to  this 
policy  will  be  made  for  two  specific 
projects  as  required  pursuant  to  the  1988 
McKinney  Act  Amendments.) 

(2)  The  unit  sizes  for  units  to  which 
assistance  will  be  attached  are 
consistent  with  the  unit  size  distribution 
for  the  Ftmding  Source.  (PK.\«  may 
request  unit  size  redistributions  in 
accordance  with  Handbook  7420.3  REV. 
paragraph  6-3.  if  necessary.) 

(3)  The  rehabilitation  period  and  HAP 
Contract  term  are  writhin  the  ACC  term 
for  the  Funding  Source. 

b.  PHA  Application.  Before  entering 
into  any  A^ements  for  project-based 
assistance,  the  PHA  must  apply  to  the 
HUD  Field  Office  for  approval  to  attach 
the  assistance.  The  PHA  application 
need  not  specify  specific  structures  or 
units  to  be  assisted.  The  PHA  shall 
submit  the  following  information: 

(1)  The  number  of  imits  currently 
reserved  for  the  PHA's  Section  8 
Certificate  Program; 

(2)  The  total  number  of  units  for  which 
the  PHA  is  requesting  approval  to  attach 
assistance; 

(3)  The  number  of  units  by  unit  size 
(number  of  bedrooms)  to  be  assisted 
from  each  Funding  Source; 

(4)  The  estimated  rehabilitation 
periods  and  termination  dates  for  HAP 
Contracts  to  be  executed  for  project- 
based  subsidies,  and  the  termination 
date  of  the  ACC  for  the  Funding  Source 
for  each  HAP  Contract 

5.  HUD  Approval  of  PHA  Application  to 
Attach  Assistance  to  Units 

a.  Purpose  of  review.  The  HUD  Field 
Office  shall  review  the  information 
submitted  by  the  PHA  under  section  4.b 
only  to  determine  whether  the 
requirements  of  section  4.a  are  satisfied. 

b.  Notice  to  PHA.  (1)  If  the 
requirements  of  section  4. a  are  satisfied, 
the  Field  Office  shall  approve  the  PHA 
application. 

(2)  The  Field  Office  shall  notify  the 
PHA  of  approval  or  disapproval  within 
20  calendar  days  after  the  date  of  the 
PHA  submittal  under  section  4.b  (date  of 
postmark,  if  mailed,  or  date  of  receipt  by 
HUD,  if  hand-delivered). 

(3)  If  the  application  is  approved,  the 
Field  Office  shall  notify  the  PHA  that 
the  PHA  may  proceed  with  execution  of 
Agreements  for  project-based 
assistance.  The  approval  letter  shall 
specify  the  maximum  number  of  units, 
by  unit  size  and  Funding  Source,  for 
which  the  PHA  may  execute 
Agreements,  and  shall  specify,  for  each 
Funding  Source,  the  ACC  expiration 
date  (last  date  of  term).  The  HAP 
Contract  term  may  not  end  after  the 
ACC  expiration  date  of  the  Funding 


Source  from  which  the  HAP  Contract  is 
to  be  funded. 

(4)  If  any  of  the  requirements  of 
section  4.a  are  not  satisfied,  the  Field 
Office  shall  not  approve  the  PHA 
application.  The  Field  Office  shall  notify 
the  PHA  by  letter  of  the  reasons  for 
disapproval. 

A  Annual  Contributions  Contract: 
Schedule  of  Leasing 

Section  882.206,  Annual  Contributions 
Contract:  schedule  of  leasing,  applies. 
With  respect  to  units  assisted  imder  this 
Notice  the  Field  Office  may  authorize 
the  extension  of  the  schedule  of  leasing 
(see  S  882.206(c))  to  accommodate  the 
time  needed  to  complete  the 
rehabilitation  of  the  units. 

7.  Housing  Quality  Standards 

Section  882.404(b),  Site  and 
neighborhood-performance 
requirements,  applies,  in  addition  to  the 
Housing  Quality  Standards  in  S  882.109. 

8.  Eligible  and  Ineligible  Properties: 
Rehabilitation  Requirement 

a.  Section  882.110,  Types  of  housing, 
does  not  apply.  Existing  structures  of 
various  types  may  be  appropriate  for 
attaching  assistance  to  the  units  under 
this  Notice,  including  single-family 
housing  and  multifamily  structures.  To 
be  an  eligible  property,  the  property 
must  require  rehabilitation  involving  a 
minimum  expenditure  of  $1000  per 
assisted  unit,  including  the  unit's 
prorated  share  of  work  to  be 
accomplished  on  common  areas  or 
systems,  in  order  to: 

(1)  Upgrade  the  property  to  decent, 
safe,  and  sanitary  condition  to  comply 
with  the  Housing  Quality  Standards  or 
other  standards  approved  by  HUD,  from 
a  condition  below  those  standards; 

(2)  Repair  or  replace  major  building 
systems  or  components  in  danger  of 
failure.  (Work  which  qualifies  as  a 
major  building  system  or  component  is 
defined  in  Section  2.a  of  Appendix  34  to 
Handbook  7420.3  REV.) 

b.  A  PHA  may  not  attach  assistance 
under  this  Notice  to  units  in  the 
following  types  of  housing: 

(1)  Housing  that  is  owned  by  the  PHA 
(or  by  an  entity  substantially  controlled 
by  the  PHA)  administering  the  ACC 
under  which  assistance  is  to  be 
provided; 

(2)  Housing  that  is  HUD-owned; 

(3)  Shared  housing,  nursing  homes, 
and  facilities  providing  continual 
psychiatric,  medical,  or  nursing  services; 

(4)  Units  within  the  grounds  of  penal, 
reformatory,  medical,  mental,  and 
similar  public  or  private  institutions; 


(5)  Housing  located  in  the  Coastal 
Barriers  Resources  System  designated 
under  the  Coastal  Barriers  Resources 
Act  of  1982;  or 

(6)  Housing  located  in  an  area  that 
has  been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(a){i)  The  community  in  which  the 
area  is  situated  is  participating  in  the 
National  Food  Insurance  Program  and 
the  regulations  thereunder  (44  CFR  Parts 
59  through  79)  or 

(ii)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards;  and 

(b)  The  PHA  will  ensure  that  flood 
insurance  on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001e/se9.). 

c.  A  PHA  may  attach  assistance  under 
this  Notice  to  a  highrise  elevator  project 
for  Famihes  with  children  only  if  HUD 
determines  there  is  no  practical 
alternative.  HUD  may  make  this 
determination  for  a  PHA's  project-based 
assistance,  in  whole  or  in  part,  and  need 
not  review  each  building  on  a  case-by- 
case  basis. 

d.  A  PHA  may  attach  assistance  to 
imits  under  this  Notice  for  use  as  single 
room  occupancy  (SRO)  housing  only  if: 

(1)  The  property  is  located  in  an  area 
in  which  there  is  a  significant  demand 
for  these  units,  as  determined  by  the 
HUD  Field  Office; 

(2)  The  PHA  and  the  unit  of  general 
local  government  in  which  the  property 
is  located  approve  the  attaching  of 
assistance  to  these  imits;  and 

(3)  The  PHA  and  the  unit  of  general 
local  government  certify  to  HUD  that  the 
property  meets  applicable  local  health 
and  safety  standards. 

e.  Assistance  may  not  be  attached  to 
a  unit  that  is  occupied  by  an  Owner; 
however,  cooperatives  are  considered  to 
be  rental  housing  for  purposes  of  this 
Notice. 

f.  For  any  Section  221(d)(3)  BMIR, 
Section  202,  Section  236  (insured  or 
noninsured)  or  FmhL\  Section  515 
interest  credit  unit  oT  any  State  or 
locally  subsidized  unit,  the  housing 
assistance  payment  shall  be  the  amount 
by  which  the  rent  otherwise  payable  by 
the  Eligible  Family  under  this  Notice  is 
less  than  the  subsidized  rent  (which 
subsidy  shall  not  be  reduced  on  apcount 
of  any  assistance  provided  under  this 
Notice). 

g.  In  no  event  may  any  occupant  of  a 
unit  with  project-based  assistance  under 
this  Notice  receive  the  benefit  of  any  of 
the  following:  any  other  form  of  Section 
8  assistance,  rent  supplement.  Section  23 


housing  assistance,  or  Section  236  "deep 
subsidy"  rental  assistance  payments. 

9.  Relocation 

Section  882.406  applies  except  that 
relocation  costs  incurred  by  the  owner 
are  not  eligible  costs  for  inclusion  in  the 
Contract  Rents.  It  is  noted,  however, 
that  these  requirements  may  be  affected 
by  the  Uniform  Relocation  Act 
Amendments  of  1978  (Pub.  L.  100-17, 
Title  IV.  101  Stat.  132.  246  (1987).  The 
amendments  will  become  effective  on 
the  effective  date  provided  in 
regulations  to  be  published  by  the 
Department  of  Transportation,  but  not 
later  than  April  2. 1989.  The  Department 
of  Transportation  published  a  proposed 
rule  on  July  21, 1988.  53  FR  27598. 

10.  Other  Federal  Requirements 

a.  Participation  in  this  program 
requires  compliance  with  the  Equal 
Opportunity  requirements  specified  in 
§  882.111.  with  section  504  of  the 
Rehabilitation  Act  of  1973,  and  with  the 
Age  Discrimination  Act  of  1975.  The 
PHA  must  also  comply  with  its  equal 
opportunity  housing  plan. 

b.  Activities  imder  this  Notice  are 
subject  to  HUD  environmental       , 
regulations  at  24  CFR  Part  50         | 
(Attachment  A  to  this  Notice).  PHAs 
shall  assist  HUD  in  ensuring  compliance 
with  Part  50  requirements  as  follows: 

(1)  A  PHA  may  authorize 
rehabilitation  of  a  project  in  connection 
with  project-based  assistance  approved 
by  HUD  under  section  5  without  further 
HUD  approval  only  if  the  PHA 
documents  in  its  file  why  the         i 
rehabilitation  activity  will  not: 

(a)  Exceed  the  limits  in  S  50.20(a)  or 
(c)  of  this  title  for  categorical  exclusion 
from  the  NEPA  requirements  of  24  CFR 
Part  50.  However,  the  PHA  must  notify 
HUD  if  it  has  reason  to  believe  that 
notwithstanding  inclusion  in  these 
categorical  exclusion  limits.the  project 
might  have  a  significant  environmental 
effect  because  of  extraordinary 
circumstances;  in  that  case.  HUD  shall 
review  the  project  and  the  PHA  must 
await  approval  to  proceed  under 
paragraph  b.(2)  of  this  section; 

(b)  Based  on  information  from  the 
State  Historic  Preservation  Officer, 
involve  alterations  to  a  property  that  is 
listed  on  the  National  Register  of 
Historic  Places;  is  located  in  an  historic 
district  or  is  immediately  adjacent  to  a 
property  that  is  listed  on  the  Register;  or 
is  deemed  by  the  State  Historic 
Preservation  Officer  to  be  eligible  for 
listing  on  the  Register.  A  PHA  is  not 
required  to  contract  the  State  Historic 
Preservation  Officer  if  it  documents  in 
its  file: 


(1)  For  any  property  that  involves  only 
interior  rehabilitation,  that  the  property 
is  not  on  the  National  Register  of 
Historic  Places  and  is  not  50  years  old  or 
olden  or 

(2)  For  any  property  that  involves 
exterior  rehabilitation,  that  the  property 
and  all  immediately  adjacent  properties 
are  not  on  the  National  Register  of 
Historic  Places  and  are  not  50  years  old 
or  olden 

(c)  Take  place  in  any  100-year 
floodplain  designated  by  map  by  the 
Federal  Emergency  Management 
Agency:  or 

(d)  Conflict  with  HUD  environmental 
standards  in  24  CFR  Part  51  (see 
Attachment  B)  or  with  the  State's 
Coastal  Zone  Management  plan. 

(2)  If  further  HUD  approval  is  required 
under  paragraph  b(l)  of  this  section,  a 
PHA  may  authorize  rehabilitation  of  a 
project  in  connection  with  project-based 
assistance  only  if: 

(a)  The  PHA  requests  HUD  to  perform 
an  environmental  review  of  the  project 
under  Part  50,  including  the  applicable 
related  laws  and  authorities  under 

S  50.4,  HUD  completes  the 
environmental  review  required  by  Part 
50,  and  HUD  notifies  the  PHA  that  it 
may  proceed;  or 

(b)  (1)  The  PHA  informs  HUD  that  an 
environmental  review  of  the  area  in 
which  the  proposed  rehabilitation  is  to 
be  located: 

(A)  Was  previously  completed  for  the 
purposes  of  another  HUD  Program  under 
24  CFR  Part  50  or  58;  and 

(B)  Addressed  properties,  activities, 
and  effects  comparable  to  those 
proposed  for  assistance  under  this 
Notice; 

(2)  HUD  finds  that  the  prior  review 
applies  to  the  proposed  activities;  and 

(3)  HUD  notifies  the  PHA  that  it  may 
proceed. 

c.  The  PHA  and  Owner  must  agree  to 
comply  with  the  requirements  of  the 
following,  where  applicable: 

(1)  Clean  Air  Act  and  Federal  Water 
Pollution  Control  Act; 

(2)  Flood  Disaster  Protection  Act  of 
1973; 

(3)  Section  504  of  the  Rehabilitation 
Act  of  1973; 

(4)  Executive  Order  11246,  Equal 
Employment  Opportunity  (for  all 
construction  contracts  of  over  $10,000); 

(5)  Executive  Order  11625,  Prescribing 
Additional  Arrangements  for 
Developing  and  Coordinating  a  National 
Program  for  Minority  Business 
Enterprises; 

(6)  Executive  Orders  12432,  Minority 
Business  Enterprise  Development,  and 
12138,  Creating  a  National  Women's 
Business  Enterprise  Policy;  and 
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(7)  Payment  of  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act,  to  all 
laborers  and  mechanics  employed  in  the 
rehabilitation  of  the  project  under  an 
Agreement  covering  nine  or  more 
assisted  units,  and  compliance  with  the 
Contract  Work  Hours  and  Safety 
Standards  Act,  Department  of  Labor 
regulations  in  29  CFR  Part  5,  and  other 
Federal  laws  and  regulations  pertaining 
to  labor  standards  applicable  to  such  an 
Agreement 

11.  Initial  Contract  Rents 

Section  882.106,  Contract  Rents,  does 
not  apply. 

a.  Fair  Market  Rent  and  Agreement 
limitation.  (1)  The  initial  Contract  Rent 
plus  any  applicable  Utility  Allowance 
(Gross  Rent]  for  any  unit  approved 
under  this  Notice  shall  not  exceed  the 
Section  8  Existing  Housing  Fair  Market 
Rent  applicable  to  the  unit  on  the  date 
the  Agreement  is  executed,  except  as 
provided  in  this  paragraph  a.  (See 
section  IB.c,  Contract  Rents  in 
Agreement.) 

(2)  The  PHA  may  approve,  on  a  unit- 
by-unit  basis,  initial  Gross  Rents  tliat 
exceed  the  applicable  Fair  Market  Rents 
by  up  to  10  percent.  The  total  number  of 
units  with  such  rents  approved  under 
this  paragraph  a.(2)  and  under 
paragraph  (a)(2]  of  §  882.106,  Contract 
Rents,  may  not  exceed  20  percent  of  the 
number  of  units  under  ACC  for  the 
PHA's  Certificate  Program.  The  PHA. 
however,  may  also  exercise  such 
authority  with  respect  to  more  than  20 
percent  of  the  units  under  ACC  if  HUD 
approves  such  extension  of  the  PHA's 
authority.  In  considering  whether  to 
grant  such  approval,  HUD  will  review 
the  appropriateness  of  the  applicable 
Fair  Market  Rents  and  the  relationship 
of  estimated  program  costs  to  program 
objectives. 

(3)  HUD  may  approve,  upon  request 
from  a  PHA,  maximum  initial  Gross 
Rents  for  all  units  of  a  given  size  of  up  to 
20  percent  above  the  applicable  Fair 
Market  Rents  within  a  designated 
municipality,  county,  or  similar  locality. 
Any  such  request  must  be  supported  by 
a  statement  of  the  special  circumstances 
warranting  such  increase  in  the 
maximum  Gross  Rents,  including 
whether  such  higher  rents  are  necessary 
to  implement  a  Housing  Assistance 
Plan.  In  considering  whether  to  grant 
such  approval,  HUD  will  review  the 
appropriateness  of  the  applicable  Fair 
Market  Rents  and  the  relationship  of 
estimated  program  costs  to  program 
objectives.  In  no  event  shall  a  maximum 
Cross  Rent,  as  approved  under  this 
paragraph,  exceed  the  rent  including 


Allowances  for  Utilities  and  Other 
Services,  determined  by  HUD  to  be  the 
average  rent  currently  being  charged  for 
available  standard  units  of  similar  size 
or  type  in  the  applicable  municipality  or 
county. 

(4)  On  the  bais  of  a  showing  by  the 
PHA  that  special  circumstances  apply  to 
units  of  a  given  size  limited  to  a  specific 
neighborhood,  and  by  reason  of  these 
circumstances  the  reasonable  Gross 
Rents  for  such  units  are  as  high  as  20 
percent  above  the  applicable  Fair 
Market  Rents,  and  the  units  cannot  be 
rented  for  less,  HUD  may  authorize  the 
PHA  to  approve  Gross  Rents  for  such 
units  up  to  20  percent  above  the 
applicable  Fair  Market  Rents. 
Authorization  under  this  paragraph  a(4) 
shall  be  based  upon  substantially  the 
same  criteria  as  under  paragraph  a(3)  of 
this  section,  except  for  the  last  sentence 
of  that  paragraph. 

b.  Rent  reasonableness  limitation.  (1) 
Because  the  Fair  Market  Rents  are 
established  for  a  geographic  area,  within 
which  the  rents  for  modest  Decent  Safe, 
and  Sanitary  housing  may  vary 
substantially,  the  PHA  shall  make  an 
analysis  to  determine  the  reasonable 
rent  for  the  particular  unit. 

(2)  The  PHA  shall  certify  for  each  unit 
it  approves  for  project-based  assistance 
under  this  Notice  that  the  initial 
Contract  Rent  for  the  rehabilitated  unit 
is; 

(a]  Reasonable  in  relation  to  rents 
currently  being  charged  for  comparable 
units  in  the  private  unassisted  market 
taking  into  account  the  location,  size, 
structure  type,  quality,  amenities, 
facilities,  and  management  and 
maintenance  service  of  the  imit;  and 

(b)  Not  in  excess  of  rents  currently 
being  charged  by  the  Owner  for 
comparable  unassisted  units. 

(3)  For  a  rent-controlled  unit, 
comparable  units  shall  be  those  which 
are  rent-controlled;  for  a  unit  which  is 
not  subject  to  rent  control,  comparable 
units  shall  be  those  which  are  not  rent- 
controlled. 

c.  Congregate  housing.  (1)  The  Fair 
Market  Rent  for  each  congregate 
housing  unit  shall  be  the  same  as  for  a  0- 
bedroom  unit,  except  that  if  the  unit 
consists  of  two  or  more  private  rooms, 
the  Fair  Market  Rent  shall  be  the  same 
as  for  a  1-bedroom  unit 

(2)  In  determining  the  reasonableness 
of  the  rents,  consideration  shall  be  given 
to  the  presence  or  absence  of  common 
rather  than  private  cooking,  dining,  and 
sanitary  facilities  and  the  provision  of 
special  amenities,  maintenance  or 
management  services,  or  a  combination 
of  both. 

(d)  Independent  Group  Residences.  (1) 
The  Fair  Market  Rent  for  an 


Independent  Group  Residence  shall  be 
the  Fair  Maricet  Rent  applicable  to  the 
unit  size  being  leased,  for  example,  a  4- 
bedroom  unit  if  the  residence  contains  4- 
bedrooms. 

(2)  A  Resident  Assistant  who  lives  in 
the  unit  may  be  counted  as  a  Family 
member  in  determining  the  appropriate 
number  of  bedrooms.  However,  the 
Resident  Assistant's  income  shall  be 
disregarded  in  determining  the  Total 
Tenant  Payment  the  Tenant  Rent  or  the 
Family's  income  eligibility. 

(3)  In  determining  the  reasonableness 
of  the  rents,  consideration  shall  be  given 
to  the  presence  or  absence  of  common 
(rather  than  private]  cooking,  dining  and 
sanitary  facilities,  and  to  the  provision 
of  special  amenities  or  of  maintenance 
or  management  services. 

e.  Single  room  occupancy  units.  (1) 
The  Fair  Market  Rent  for  each  SRO  unit 
shall  be  equal  to  75  percent  of  the  0- 
bedroom  Fair  Market  Rent 

(2]  In  areas  where  HUD  has  approved 
the  use  of  exception  rents  for  O- 
bedroom  units  under  paragraphs  a(3)  or 
a(4)  of  this  section,  the  SRO  exception 
rent  «vill  be  75  percent  of  the  exception 
rent  which  applies  to  the  Existing 
Housing  O-bedroom  unit  Further,  a  SRO 
unit  may  be  granted  an  exception  rent 
for  its  own  specified  unit  size.  In  no  case 
may  the  initial  rent  exceed  75  percent  of 
120  percent  (i.e.  90  percent]  of  the  O- 
bedroom  unit  FMR. 

(3)  In  determining  the  reasonableness 
of  the  rents,  consideration  will  be  given 
to  the  presence  or  absence  of  sanitary  or 
kitchen  facilities. 

f .  Other  services — exclusion  from 
Contract  Rent  The  Contract  Rent  may 
not  include  the  cost  of  providing 
supportive  services,  housekeeping  or 
laundry  services,  furniture,  food,  or  the 
cost  of  serving  food. 

12.  Contract  Rent  Adjustments 

a.  Contract  Rents  will  be  adjusted  as 
provided  in  paragraphs  a(l]  and  a(2)  of 
this  section  upon  request  to  the  PliA  by 
the  Owner.  However,  the  unit  must  be  in 
decent,  safe,  and  sanitary  condition,  and 
the  Owner  must  otherwise  be  in 
compliance  with  the  terms  of  the  Leases 
with  Families  and  with  the  Contract. 
Subject  to  section  ll.b  (the  rent 
reasonableness  limitation],  adjustments 
to  Contract  Rents  shall  be  as  follows: 

(1)  Annual  adjustments,  (a]  Annual 
adjustments  as  of  any  anniversary  date 
shall  be  determined  by  applying  the 
applicable  Section  8  Annual  Adjustment 
Factor  (24  CFR  Part  888]  most  recently 
published  by  HUD  in  the  Federal 
Register  to  the  Contract  Rent. 

(b]  Contract  Rents  may  be  adjusted 
upward  or  downward,  as  may  be 


appropriate.  However,  in  no  case  may 
the  adjusted  Contract  Rent  be  less  than 
the  Contract  Rent  on  the  effective  date 
of  the  Contract  (subject  to  post-audit 
and  change  of  Contract  Rent  in 
accordance  with  HUD  requirements, 
including  the  correction  of  errors  in 
establishing  the  initial  Contract  Rent). 

(2]  Special  adjustments.  A  PHA  may 
make  a  special  adjustment,  subject  to 
HUD  approval,  to  reflect  increases  in 
the  actual  and  necessary  expenses  of 
owning  and  maintaining  the  Contract 
units  that  have  resulted  from  substantial 
general  increases  in  real  property  taxes, 
utility  rates,  or  similar  costs  (i.e.. 
assessments  and  utilities  not  covered  by 
regulated  rates],  but  only  if  and  to  the 
extent  that  the  Owner  clearly 
demonstrates  that  such  general 
increases  have  caused  increases  in  the 
Owner's  operating  costs  which  are  not 
adequately  compensated  for  by  the 
annual  adjustments  provided  for  in 
paragraph  a(l)  of  this  section.  The 
Owner  must  submit  financial  statements 
to  the  PHA  which  clearly  support  the 
increase. 

(b)  Overall  limitation.  Adjustments  as 
provided  in  this  section  shall  not  result 
in  material  differences  between  the 
rents  charged  for  assisted  and 
comparable  (as  defined  in  section  ll.b] 
unassisted  units,  as  determined  by  the 
PHA  (and  approved  by  HUD  in  the  case 
of  adjustments  under  paragraph  a(2]  of 
this  section]. 

13.  PHA  Selection  and  Initial  Inspection 
of  Units 

a.  PHA  selection  policy.  The  PHA 
must  adopt  a  written  policy  establishing 
criteria  and  procedures  for  selecting 
imits  to  which  assistance  is  to  be 
attached  under  this  Notice  and  must 
make  this  policy  known  to  interested 
Owners.  A  WiA  must  select  units  in 
accordance  with  its  written  selection 
policy.  PHAs  are  encouraged  to 
establish  preferences  for  units  in 
troubled,  HUD-insured  subsidized 
multifamily  projects,  for  units  to  be 
rehabilitated  in  conjunction  with  low- 
income  tax  credits  (26  U.S.C.  42),  and  for 
units  to  be  used  as  limited  equity 
cooperatives. 

b.  Initial  inspection  and 
determination  of  unit  eligibility.  (1) 
Before  selecting  a  unit,  the  PHA  must 
inspect  the  property  to  determine  that 
the  property  meets  the  $1000  per 
assisted  unit  rehabilitation  requirement 
under  section  B.a.  If  the  property  meets 
this  rehabilitation  requirement  the  PHA 
must  determine  the  specific  work  items 
that  are  needed  to  bring  each  unit  to  be 
assisted  up  to  the  Housing  Quality 
Standards  specified  in  section  7  (or 
other  standards  as  approved  in  the 


PHA's  application)  and  to  complete  any 
other  repairs  needed  to  meet  the  $1000 
per  assisted  unit  rehabilitation 
requirement. 

(2)  In  addition  to  ascertaining  whether 
the  property  meets  the  above  repair 
requirement,  the  PHA,  at  initial 
inspection,  must  also  consider  whether 
the  property  is  eligible  housing  in 
accordance  with  section  8  of  this  Notice; 
meets  the  other  Federal  requirements  in 
section  10  and  the  site  and 
neighborhood  standards  cross-      | 
referenced  in  section  7;  and  will  bfe 
rehabilitated  with  other  than  assistance 
under  the  U.S.  Housing  Act  of  1937  in 
accordance  with  section  14.  The  PHA 
must  also  determine  the  number  of 
current  tenants  that  are  lower  income 
families. 

14.  Prohibition  Against  Rehabilitation 
With  U.S.  Housing  Act  of  1937 
Assistance;  Pledge  of  Agreement  Or 
HAP  Contract 

a.  Assistance  may  not  be  attached  to 
any  unit  which  was  in  the  last  five 
years,  or  will  be.  rehabilitated  with 
other  assistance  under  the  U.S.  Housing 
Act  of  1937  (e.g.,  public  housing 
(development  or  modernization],  rental 
rehabilitation  programs  under  24  CFR 
Part  511,  housing  development  grants 
under  24  CFR  Part  850,  other  Section  8 
programs,  or  Section  11(b)  tax  exempt 
bonds).  HUD  may  approve  attachment 
of  assistance  to  a  imit  if  attachment  of 
project-based  assistance  would 
facilitate  sale  of  a  public  housing  project 
to  a  resident  management  corporation 
under  section  21  of  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437s),  where  the  unit 
was  rehabilitated  with  public  housing 
modernization  funds  before  conveyance 
to  the  corporation. 

b.  If  an  Owner  is  proposing  to  pledge 
the  Agreement  or  HAP  Contract  as 
security  for  financing,  the  Owner  must 
submit  the  financing  documents  to  the 
PHA.  In  determining  the  approvability  of 
a  pledge  arrangement,  the  PIlA  must 
review  the  documents  submitted  by  the 
Owner  to  ensure  that: 

(1)  The  financing  documents  do  not 
purport  to  pledge  or  give  greater  rights 
or  payments  to  any  party  against  the 
PHA  than  are  provided  to  the  Owner 
under  the  Agreement  or  HAP  Contract 
and  do  not  contain  any  requirements 
inconsistent  with  the  Agreement  or  HAP 
Contract; 

(2)  The  PHA  is  not  a  party  to  any  of 
the  financing  documents  and  undertakes 
no  obligations  (other  than  those  already 
specified  under  the  Agreement  or  HAP 
Contract)  in  connection  with  the 
financing;  and 


(3)  No  modification  or  alteration  is 
proposed  or  made  to  the  Agreement  or 
HAP  Contract 

15.  Owner  Selection  of  Contractor. 

The  Owner  is  responsible  for  selecting 
a  competent  contractor  to  undertake  the 
rehabihtation.  The  Owner  may  not 
award  contracts  to,  othennrise  engage 
the  services  of,  or  fund  any  contractor  or 
subcontractor  that  fails  to  provide  a 
certification  that  neither  it  nor  its 
principals  is  presently  debarred, 
suspended,  proposed  for  debarment 
placed  in  ineligibility  status,  or 
voluntarily  excluded  from  participation 
in  Federally  assisted  activities  by  any 
Federal  department  or  agency  under  24 
CFR  Part  24,  or  is  on  the  list  of  ineligible 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  under  29  CFR  Part 
5.  The  PHA  must  promote  opportunities 
for  minority  contractors  to  participate  in 
the  program. 

16.  Work-Write-Ups,  Agreement  to 
Enter  Into  Housing  Assistance 
Payments  Contract  and  Contract  Rents 
in  Agreement 

a.  Work  write-ups.  The  Owner  must 
prepare  work  write-ups,  including 
specifications  and  plans  (where 
necessary).  The  work  write-ups  must 
describe  how  the  specific  work  items 
identified  by  the  PHA  under  section 
13.b(l]  are  to  be  performed,  including 
minimum  acceptable  levels  of 
workmanship  and  materials. 

b.  Agreement.  The  PHA  must  enter 
into  an  Agreement  with  the  Owner  in 
the  form  prescribed  by  HUD  for 
assistance  provided  under  this  Notice. 
(HUD  will  provide  the  forms  of 
Agreement  and  Contract  shortly.)  The 
Agreement  must  be  executed  before  the 
start  of  any  rehabilitation.  Under  the 
Agreement,  the  Owner  agrees  to 
complete  rehabilitation  of  units  in 
accordance  with  the  work  write-ups.  as 
approved  by  the  PHA.  These  work 
write-ups  must  be  attached  to  the 
Agreement  as  an  exhibit. 

c.  Contract  Rents  in  Agreement  The 
Agreement  must  Ust  the  Contract  Rents 
(as  determined  by  the  PHA  in 
accordance  with  section  11,  Initial 
Contract  Rents)  that  will  apply  to  the 
units  after  they  are  rehabiUtated.  The 
amounts  of  the  Contracts  Rents  that  are 
listed  in  the  Agreement  shall  be  the 
initial  Contract  Rents  upon  execution  of 
the  Contract  These  initial  Contract 
Rents  may  not  be  increased  for  any 
reason.  (After  Contract  execution  the 
Contract  Rents  may  be  adjusted  during 
the  term  of  the  Contract  in  accordance 
with  section  12). 


45170  Federal  Register  /  Vol.  53.  No.  216  /  Tuesday,  November  8.  1988  /  Notices 


Fednal  Register  /  Vol.  53,  No.  216  /  Tuesday.  November  8.  1988  /  Notices 


45171 


17.  Rehabilitation  Period 

a.  Timely  performance  of  work.  After 
the  Agreement  has  been  executed,  the 
Owner  must  promptly  proceed  with  the 
rehabilitation  work  as  provided  in  the 
Agreement.  In  the  event  the  work  is  not 
so  commenced,  diligently  continued,  or 
completed,  the  PHA  may  terminate  the 
Agreement  or  take  other  appropriate 
action. 

b.  Inspections.  The  PHA  must  inspect 
during  rehabilitation  to  ensure  that  work 
is  proceeding  on  schedule  and  is  being 
accomplished  in  accordance  with  the 
terms  of  the  Agreement.  The  inspection 
must  be  carries  out  to  ensure  that  the 
work  meets  the  levels  of  workmanship 
and  materials  specified  in  the  work 
write-ups. 

c.  Changes.  The  Owner  must  obtain 
prior  PHA  approval  for  any  change  from 
the  work  specified  in  the  Agreement 
which  would  alter  the  design  or  quality 
of  the  rehabilitation.  The  PHA  may 
disapprove  any  changes  requested  by 
the  Owner.  PHA  approval  of  changes 
may  be  conditioned  on  a  reduction  of 
the  initial  Contract  Rents  in  the  amount 
determined  by  the  PHA.  If  the  Owner 
makes  any  changes  without  prior  PHA 
approval,  the  PHA  may  reduced 
Contract  Rents  in  the  amount 
determined  by  the  PHA.  and  may 
require  the  Owner  to  remedy  any 
deficiencies  prior  to,  and  as  a  condition 
for,  acceptance  of  the  units.  However, 
initial  Contract  Rents  shall  not  be 
increased  because  of  any  change  from 
the  work  specified  in  the  Agreement  as 
originally  executed  or  for  any  other 
reason. 

d.  Notification  of  vacancies.  Sixty 
days  before  the  scheduled  completion  of 
the  rehabilitation,  the  Owner  must 
notify  the  PHA  of  any  units  expected  to 
be  vacant  on  the  anticipated  effective 
date  of  the  Contract.  The  PHA  must 
refer  to  the  Owner  appropriate-sized 
families  from  the  PHA  waiting  Hst. 
When  the  Contract  is  executed,  the 
Owner  must  notify  the  PHA  which  units 
are  vacant.  (See  also  section  13  and 
section  24]. 

18.  Rehabilitation  Completion 

a.  Notification  of  completion.  The 
Owner  must  notify  the  PHA  when  the 
work  is  completed  and  submit  to  the 
PHA  the  evidence  of  completion 
described  in  paragraph  b  of  this  section. 

b.  Evidence  of  completion.  To 
evidence  completion  of  the  work,  the 
Owner  must  furnish  the  PHA  with: 

(1)  A  certificate  of  occupancy  and/or 
other  official  approvals  as  required  by 
the  locality;  and 

(2)  A  certification  by  the  Owner  that: 


(a)  The  work  has  been  completed  in 
accordance  with  the  requirements  of  the 
Agreement; 

(b)  The  unit(s]  is  in  good  and 
tenantable  condition; 

(c)  There  are  no  defects  or 
deficiencies  in  the  work  except  for  items 
of  delayed  completion  which  are  minor 
or  which  are  incomplete  because  of 
weather  conditions  and,  in  any  case,  do 
not  preclude  or  affect  occupancy; 

(d)  The  unit(8)  has  been  rehabilitated 
in  accordance  with  applicable  zoning, 
building,  housing  and  other  codes, 
ordinances  or  regulations,  as  modified 
by  any  waivers  obtained  from 
appropriate  officials; 

(e)  Any  unit(9)  built  before  1978  is  in 
compliance  with  S  882.109(i)  [Lead- 
based  paint);  and 

(f)  The  Owner  has  complied  with  any 
applicable  labor  standards  requirements 
in  the  Agreement. 

c.  Review  and  inspections.  The  PHA 
must  review  the  evidence  of  completion 
for  compliance  with  paragraph  b  of  this 
section.  The  PHA  also  must  inspect  the 
unit(s]  to  be  assisted  to  determine  that 
the  unit(8)  has  been  completed  in 
accordance  with  the  Agreement, 
including  meeting  the  Housing  Quality 
Standards  or  other  standards  approved 
by  HUD  for  the  program.  If  the 
inspection  discloses  defects  or 
deficiencies,  the  inspector  must  report 
these  in  detail. 

d.  Acceptance.  (1)  If  the  PHA 
determines  fi^m  the  review  and 
inspection  that  the  unit(8]  has  been 
completed  in  accordance  with  the 
Agreement,  the  PHA  must  accept  the 
unit{s). 

(2)  If  there  are  any  items  of  delayed 
completion  that  are  minor  items  or  that 
are  incomplete  because  of  weather 
conditions,  and  in  any  case  that  do  not 
preclude  or  affect  occupany,  and  all 
other  requirements  of  the  Agreement 
have  been  met,  the  PHA  may  accept  the 
unit(s).  The  PHA  must  require  the 
Owner  to  deposit  in  escrow  with  the 
PHA  funds  in  an  amount  the  PHA 
determines  to  be  sufficient  to  ensure 
completion  of  the  delayed  items.  The 
PHA  and  Owner  must  aldo  execute  a 
written  agreement,  specifying  the 
schedule  for  completion  of  these  items. 
if  the  items  are  not  completed  within  the 
agreed  time  period,  the  PHA  may 
terminate  the  Contract  or  exercise  other 
rights  under  the  Contract. 

(3)  If  other  deficiencies  exist,  the  PHA 
must  determined  whether  and  to  what 
extent  the  deficiencies  are  correctable, 
and  whether  the  Contract  Rents  should 
be  reduced. 

(4)  Otherwise,  the  unit(8)  may  not  be 
accepted,  and  the  Owner  must  be 


notified  with  a  statement  of  the  reasons 
for  nonacceptance. 

19.  Housing  Assistance  Payments 
Contract  (Contract) 

a.  Required  form.  The  PHA  must  enter 
into  a  Contract  with  the  Owner  in  the 
form  prescribed  by  HUD  for  assistance 
provided  under  this  Notice. 

b.  Term  of  Contract.  The  Contract 
term  may  not  extend  beyond  the  ACC 
expiration  date  for  the  Funding  Source. 
Except  for  this  limitation,  the  PHA  has 
the  sole  discretion  to  determine  the 
Contract  term.  For  example,  assuming 
that  the  ACC  expiration  date  for  the 
applicable  Funding  Source  is  June  30, 
2003,  and  the  effective  date  of  a 
Contract  will  be  July  1. 1988.  the 
Contract  could  have  a  4-.  7-  or  15-year 
term. 

c.  Renewal  of  Contracts.  A  Contract 
that  is  attached  to  a  structure  under  this 
Notice  shall  (at  the  option  of  the  PHA 
but  subject  to  available  funds]  be 
renewable  for  2  additional  5-year  terms, 
except  that  the  aggregate  term  of  the 
initial  Contract  and  renewals  shall  not 
exceed  15  years. 

d.  Time  of  execution.  The  PHA  and 
Owner  must  execute  the  Contract  if  the 
PHA  accepts  the  unit(8]  under  section 
18.  The  effective  date  of  the  Contract 
may  not  be  earher  than  the  date  of  PHA 
inspection  and  acceptance  of  the  unit(s). 

e.  Units  under  lease.  After 
commencement  of  the  Contract  term,  the 
PHA  shall  make  the  monthly  housing 
assistance  payments  in  accordance  with 
the  Contract  for  each  unit  occupied 
under  lease  by  a  Family. 

20.  Reduction  of  Number  of  Units 
Covered  by  Contract 

Section  882.512.  Reduction  of  number 
of  units  covered  by  Contract,  applies. 

21.  Responsibilities  of  the  PHA 

Section  882.116.  Responsibilities  of 
the  PHA,  applies,  except  paragraphs  (d], 
(f).  and  (j).  The  PHA  must  also: 

a.  Brief  the  Family  in  accordance  with 
section  24.e; 

b.  Obtain  requests  for  participation 
fi-om  Owners,  and  select  projects; 

c.  Establish  initial  Contract  Rents  in 
accordance  with  section  11,  approve 
rent  adjustments,  and  make  rent 
reasonableness  determinations; 

d.  Inspect  the  project  before,  during, 
and  upon  completion  of,  rehabilitation; 
and 

e.  Ensure  that  the  amount  of 
assistance  that  is  attached  to  units  is 
within  the  amounts  available  under  the 
ACC. 


22.  Responsibilities  of  the  Owner 

Section  882.117,  Responsibilities  of 
the  Owner,  appUes.  The  Owner  is  also 
responsible  for  performing  all  of  the 
Owner  responsibilities  under  the 
Agreement. 

23.  Obligations  of  the  Family 

Section  882.118,  Obligations  of  the 
Family,  applies;  however,  {  882.118(a] 
(4)  and  (5),  which  pertain  to  shared 
housing  do  not  apply  (because  shared 
housing  is  not  and  an  eligible  housing 
type  under  this  Notice). 

24.  Family  Participation 

a.  Section  882.209.  Selection  and 
participation,  does  not  apply,  except  as 
it  is  expressly  made  applicable  by  this 
section. 

b.  Selection  for  participation.  Section 
882.209(a](l)  does  not  apply.  All  other 
paragraphs  in  §  882.209(a)  apply,  except 
paragraphs  (4)(ii),  (4)(iii],  and  (6).  For 
purposes  of  this  Notice,  a  Family 
becomes  a  participant  when  the  Family 
and  Owner  execute  a  Lease  for  a  unit 
with  project-based  assistance. 

c.  Determining  eligibility  ofin-place 
Families.  Before  a  PHA  selects  a 
specific  unit  to  which  assistance  is  to  be 
attached,  the  PHA  must  determine 
whether  the  unit  is  occupied,  and  if 
occupied,  whether  the  unit's  occupants 
are  eligible  for  assistance.  If  the  unit  is 
occupied  by  an  eligible  Family 
(including  a  Single  Person)  and  the  PHA 
selects  the  unit,  the  Family  must  be 
afforded  the  opportunity  to  lease  that 
unit  or  another  appropriately  sized, 
project-based  assisted  unit  in  the  project 
without  requiring  the  Family  to  be 
placed  on  the  PHA's  waiting  list.  (The 
PHA  is  authorized,  under  24  CFR 
812.3(b)(1)  and  consistent  with  other 
appUcable  requirements  of  S  812.3,  to 
permit  occupancy  of  the  project  by 
Single  Persons  residing  in  the  project  at 
the  time  of  conversion  to  project-based 
assistance  to  prevent  displacement.)  A 
PHA  may  not  select  a  unit,  or  enter  into 
an  Agreement  with  respect  to  a  unit,  if 
the  unit  is  occupied  by  persons  who  are 
not  eligible  for  participation  in  the 
program. 

d.  Filling  vacant  units.  (1)  When  the 
Owner  notifies  the  PHA  of  vacancies  in 
the  units  to  which  assistance  is 
attached,  the  PHA  will  refer  to  the 
Owner  one  or  more  Families  of  the 
appropriate  size  on  its  Section  8  Existing 
Housing  waiting  list.  A  Family  that 
refuses  the  offer  of  a  unit  assisted  under 
this  Notice  keeps  its  place  on  the 
waiting  list. 

(2)  All  vacant  units  must  be  rented  by 
the  Owner  to  eligible  Famihes  referred 
by  the  PHA  from  its  Section  8  Existing 


Housing  waiting  list.  The  PHA  must 
determine  eligibility  for  participation  in 
accordance  with  HUD  requirements. 

(3)  If  the  PHA  does  not  refer  a 
sufficient  number  of  interested    • 
applicants  on  the  PHA  waiting  list  to  the 
Owner  within  30  days  of  the  Owner's 
notification  to  the  PHA  of  a  vacancy,  the 
Owner  may  advertise  for  or  solicit 
applications  from  eligible  very  low 
income  Families,  or,  if  authorized  by  the 
PHA  in  accordance  with  HUD 
requirements,  lower  income  Families. 
The  Owner  must  refer  these  Families  to 
the  PHA  to  determine  eligibiHty. 

(4)  The  Owner  is  responsible  for 
screening  and  selection  of  tenants.  The 
Owner  may  refuse  any  Family,  provided 
the  Owner  does  not  unlawfully 
discriminate.  If  the  Owner  rejects  a 
Family  and  the  Family  believes  that  the 
rejection  was  the  result  of  unlawful 
discriminalio'i  ihe  Family  may  request 
the  assistance  of  the  PHA  in  resolving 
the  issue.  If  the  issue  is  not  resolved 
promptly,  the  Family  may  file  a 
complaint  with  HUD. 

e.  Briefing  of  Families.  When  a  family 
is  selected  to  occupy  a  project-based 
unit  the  PHA  must  provide  the  Family 
with  information  concerning  the  tenant 
rent  and  any  applicable  utility 
allowance.  The  Family  must  also,  either 
in  group  or  individual  sessions,  be 
provided  with  a  full  explanation  of  the 
following: 

(1)  Family  and  Owner  responsibilities 
under  the  Lease  and  Contract; 

(2)  Significant  aspects  of  Federal. 
State,  and  fair  housing  law; 

(3)  The  fact  that  the  subsidy  is  tied  to 
the  unit  and  that  the  Family  must 
occupy  a  unit  rehabilitated  under  the 
program; 

(4)  The  likelihood  of  the  Family 
receiving  Certificate  after  the  HAP 
Contract  expires. 

(5)  The  Family's  options  under  the 
program,  if  the  Family  is  required  to 
move  because  of  a  change  in  Family  size 
or  composition. 

(6)  The  advisability  and  availability  of 
blood  level  screening  for  children  under 
seven  years  of  age  and  HUD's 
requirements  for  inspecting,  testing,  and 
in  certain  circumstances,  abating  lead- 
based  paint;  and 

(7)  Information  of  the  PHA's 
procedures  for  conducting  informal 
hearings  for  participants,  including  a 
description  of  the  circumstances  in 
which  the  PHA  is  required  to  provide 
the  opportunity  for  an  informal  hearing 
(under  section  28),  and  of  the  procedures 
for  requesting  a  hearing. 

f .  Continued  assistance  for  a  Family 
when  the  Contract  is  terminated.  If  the 
Contract  for  the  unit  expires  or  if  the 


PHA  terminates  the  Contract  for  the 
unit: 

(1)  The  PHA  must  issue  the  assisted 
Family  in  occupancy  of  a  unit  a 
Certificate  of  Family  Participation  for 
assistance  under  the  PHA's  Certificate 
Program  unless  the  PHA  has  determined 
that  it  does  not  have  sufficient  funding 
for  continued  assistance  for  the  Family, 
or  unless  the  PHA  denies  issuance  of  a 
Certificate  in  accordance  with  section 
882.210. 

(2)  If  the  unit  is  not  occupied  by  an 
assisted  Family,  then  the  available 
funds  under  the  ACC  that  were 
previously  committed  for  support  of  the 
project-based  assistance  for  the  unit 
shall  be  used  for  the  PHA's  Certificate 
Program. 

g.  Amount  of  rent  payable  by  Family 
to  Owner.  Section  e82.209(g).  Amount  of 
rent  payable  by  Family  to  Owner, 
applies. 

h.  Lease  requirements.  The  Lease 
between  the  Family  and  the  Owner  must 
be  in  accordance  with  section  30  and 
any  other  applicable  HUD  regulations 
and  requirements.  The  Lease  must 
include  all  provisions  required  by  HUD 
and  must  not  include  any  of  the 
provisions  prohibited  by  HUD. 

25.  Maintenance,  Operation  and 
Inspections 

Section  882.211,  Maintenance, 
operation  and  inspections,  does  not 
apply.  Instead,  paragraphs  (a),  (b),  (c), 
and  (d)  of  S  882.516,  Maintenance, 
operation  and  Inspections,  apply. 

26.  Reexamination  of  Family  Income 
and  Composition 

Section  882.212.  Reexamination  of 
Family  income  and  composition,  does 
not  apply.  Instead,  §  882.515, 
Reexamination  of  Family  income  and 
composition,  applies. 

27.  Overcrowded  and  Underoccupied 
Units 

a.  Section  882.213.  Overcrowded  and 
oversized  units,  does  not  apply. 

b.  If  the  PHA  determines  that  a 
Contract  unit  is  not  decent  safe,  and 
sanitary  because  of  an  increase  in 
Family  size  which  causes  the  unit  to  be 
overcrowded,  or  that  a  Contract  unit  is 
larger  than  apporopriate  for  the  size  of 
the  Family  in  occupancy  under  the 
PHA's  occupancy  standards.  Housing 
Assistance  Payments  with  respect  to  the 
unit  may  not  be  terminated  for  ths 
reason.  The  Owner,  however,  must  offer 
the  Family  a  suitable  alternative  unit  if 
one  is  available  and  the  Family  shall  be 
required  to  move.  If  the  Owner  does  not 
have  available  a  suitable  unit  within  the 
Family's  ability  to  pay  the  rent  the  PHA 
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(if  it  has  su^cient  funding)  must  offer 
Section  8  assistance  to  the  Family  or 
otherwise  assist  the  Family  in  locating 
other  standard  housing  in  th  PHA's 
jurisdiction  within  the  Family's  ability  to 
pay,  and  require  the  Family  to  move  to 
such  a  unit  as  soon  as  possible.  The 
Family  shall  not  be  forced  to  move,  nor 
shall  Housing  Assistance  Payments 
under  the  Contracts  be  terminated  for 
the  reasons  specified  in  this  paragraph, 
unless  the  Family  rejects,  without  good 
reason,  the  offer  of  a  unit  that  a  PHA 
judges  to  be  acceptable. 

28.  Informal  Review  or  Hearing 

a.  Section  882.218(a),  Informal  review 
of  PHA  decision  on  application  for 
participation,  applies,  except 

S§  882.216(a)(3)(ii),  (iii),  and  (iv).  In 
addition  to  the  matters  listed  in 
S  882.216(a](3](i],  the  PHA  is  not 
required  to  provide  an  informal  review, 
in  accordance  with  S  882.216(a),  to 
review  the  PHA's  determination  that  the 
Contract  unit  is  not  appropriate  for  the 
Family  size  and  composition  under  the 
PHA's  occupancy  standards. 

b.  Section  882.216(b),  Informal, 
hearing  on  PHA  decision  affecting 
participant  Family,  applies,  except 
§§  882.216(b)(l)(iv)  does  not  apply 
because  there  is  no  right  to  continued 
participation  in  the  PHA  program  for  an 
assisted  Family  that  wants  to  move  to 
another  dwelling  unit. 

29.  Grounds  For  Denial  or  Termination 
of  Assistance 

Section  682.210,  Grounds  for  denial  or 
termination  of  assistance,  applies, 
except  that  for  purposes  of  this  Notice 
the  grounds  for  denial  of  assistance  in 
S  882.210(b)  apply  only  to  denial  of 
participation  in  the  program. 

30.  Assisted  Tenancy  and  Termination 
of  Tenancy 

a.  Section  882.215.  Assisted  tenancy. 
does  not  apply. 

b.  Term  of  Lease.  The  term  of  a  Lease, 
including  a  new  Lease  or  a  Lease 
amendment,  executed  by  the  Owner  and 
the  Family  must  be  for  at  least  one  year, 
or  the  remaining  term  of  the  Contract  if 
the  remaining  term  of  the  Contract  is 
less  than  one  year. 

c.  Termination  of  tenancy.  (1)  Subpart 
A  of  24  CFR  Part  247.  Eviction  from 
Certain  Subsidized  and  HUD-Owned 
Projects,  applies  to  termination  of 
tenancy  and  eviction  of  a  family 
assisted  under  this  Notice.  However, 

S  247.4(d)  is  not  applicable  (See  Exhibit 
C  to  this  Notice). 

(2)  The  Lease  may  contain  a  provision 
permitting  the  Family  to  terminate  the 
Lease  on  not  more  than  60  days  advcmce 
written  notice  to  the  Owner.  In  the  case 


of  a  Lease  term  for  more  than  one  year, 
the  Lease  must  contain  a  provision 
permitting  the  Family  to  terminate  the 
lease  on  such  notice  after  the  first  year 
of  the  term. 

(3)  The  Owner  may  offer  the  Family  a 
new  Lease  for  execution  by  the  Family 
for  a  term  beginning  at  any  time  after 
the  first  year  of  the  term  of  the  Lease. 
The  Owner  shall  give  the  Family  written 
notice  of  the  offer  at  least  60  days  before 
the  proposed  commencement  date  of  the 
new  Lease  term.  The  offer  may  specify  a 
reasonable  time  for  acceptance  by  the 
Family.  Failure  by  the  Family  to  accept 
the  offer  of  a  new  lease  in  accordance 
with  this  paragraph  shall  be  "other  good 
cause"  for  termination  of  tenancy  (under 
section  247.3(a)(3)). 

[FR  Doc.  88-25512  Filed  11-7-88;  8:45  am] 

MLUNQ  COOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-060-08-4121-13] 

Availability  of  Uthologic  and 
Geophysical  Logs  From  the  Rawhide 
Village;  Campbell  County;  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  notice  of  availability  of 
17  Lithologic  and  36  Geophysical  Logs 
from  the  Rawhide  Village,  NV4,  NV2SV4 
Section  20  and  SV<2SV<!  Section  17,  T.  51 
N.,  R.  72  W.,  Campbell  County, 
Wyoming. 

summary:  Notice  is  hereby  given  that  17 
hthologic  logs,  36  geophysical  logs,  and 
1  coal  quality  analysis  including 
Wyoming  State  Plane  Coordinates  and 
elevations  for  18  coal  test  holes  located 
in  the  Rawhide  Village,  Campbell 
County,  Wyoming  are  now  available  to 
the  public. 

The  test  holes,  located  in  Township  51 
North,  Range  72  West,  Section  20  were 
designed  to  provide  additional 
information  on  the  methane  gas 
concentration  within  the  Rawhide 
Village. 

ADDRESS:  Reproduction  of  the 
geophysical  logs,  lithologic  logs,  and 
quality  analysis  are  available  at  cost. 
Contact:  Edward  C.  Coy,  Chief,  Branch 
of  Solid  Minerals,  Bureau  of  Land 
Management,  1701  East  'E'  Street 
Casper,  Wyoming  82601.  telephone  (307) 
261-5568. 
Jamea  W.  Monroe, 
District  Manager. 

Dated:  October  28. 198a 
[FR  Doc.  88-25839  Filed  11-7-88;  8:45  am] 
MUMa  COM  4sie-aa-M 


[NM-06(H)9-4760-90] 

Roswell  District  Multiple  Use  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Roswell  District  Multiple  Use 

Advisory  Board  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Roswell  District  Multiple 
Use  Advisory  Board. 

date:  Wednesday,  November  30, 1988, 
beginning  at  10  a.m.  A  public  comment 
period  will  be  held  following  conclusion 
of  the  agenda. 

Location:  BLM  Roswell  District  Office, 
1717  West  Second  Street.  Roswell,  NM 
88201. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Mari,  Associate  District 
Manager,  or  Terry  Keim,  Public  Affairs 
Specialist,  Bureau  of  Land  Management, 
P.O.  Box  1397,  Roswell,  NM  88201.  (505) 
622-9042. 

SUPPtfMENTARY  INFORMATION:  The 

proposed  agenda  will  include:  (1)  Ft. 
Stanton  Development;  (2)  Abo  Gas 
Field;  (3)  Hazardous  and  Toxic  Waste; 
(4)  Planning  Update;  (5)  WIPP  Update; 
(6)  Automated  Mapping.  The  meeting  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council  during  the  public  comment 
period  or  may  file  written  statements. 
Anyone  wishing  to  make  an  oral 
statement  should  notify  the  Associate 
District  Manager  by  November  22, 1988. 
Summary  minutes  will  be  maintained  in 
the  District  Office  and  will  be  available 
for  public  inspection  during  regular 
business  hours  within  30  days  following 
the  meeting.  Copies  will  be  available  for 
the  cost  of  duplication. 
Frand*  R.  Cherry,  Jr., 
District  Manager. 
[FR  Doc.  88-25840  Filed  11-7-88;  8:45  am] 

BILUNQ  COOE  4310-FB-M 


(ID-942-09-4730-12] 

Idaho;  Filing  of  Plats  of  Survey 

The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Managment,  Boise,  Idaho,  effective  10:00 
am.,  October  26, 1988. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections  in  T. 
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9  N..  R.  2  E.,  Boise  Meridan.  Idaho, 
Group  No.  645,  was  accepted  October 
18. 1988. 

The  plat  representing  the  dependent 
resurvey  of  second  standard  parallel 
north,  along  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  29  and  30,  T.  10  N.,  R.  2  E.. 
Boise  Meridan,  Idaho,  Group  No.  684, 
was  accepted  October  18, 1988. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office.  Bureau  of 
Land  Management,  3380  American 
Terrace,  Boise,  Idaho  83706. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
October  28, 1988. 

[PR  Doc.  88-25841  Filed  11-7-88;  8:45  am] 
BILLING  COOE  4310-OG-M 


National  Park  Service 

National  Register  of  Historic  Places 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
October  29, 1988.  Pursuant  to  §  60.13  of 
38  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  November  23, 1988. 
Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

Connecticut 

Hartford  County 

Atwater  Manufacturing  Company  (Historic 
Industrial  Complexes  of  Southington  TR), 
335  Atwater  St.,  Southington  vicinity, 
88002678 

Church  Home,  The.  123  Retreat  Ave.. 
Hartford.  88002685 

Clark  Brothers  Factory  No.  1  (Historic 
Industrial  Complexes  of  Southington  TR). 
1331  S.  Main  St.,  Southington  vicinity, 
88002679 

Clark  Brothers  Factory  No.  2  (Historic 
Industrial  Complexes  of  Southington  TR), 
409  Canal  Si..  Southington  vicinity, 
88002680 

Hurwood  Company  (Historic  Industrial 
Complexes  of  Southington  TR).  379 
Summer  St.,  Southington  vicinity,  88002681 

Peck,  Stow  Sr  Wilcox  Factory  (Historic 
Industrial  Complexes  of  Southington  TR), 
217  Center  St.,  Southington  vicinity, 
88002662 


Plantsville  Historic  District,  Roughly 
bounded  by  Prospect  St.,  Summer  St., 
Quinnipiac  River.  Grove  St.,  S.  Main  St..  W. 
Main  St.,  and  West  St.,  Southington 
vicinity.  88002673 

Pultz  6-  Walkley  Company  (Historic 
Industrial  Complexes  of  Southington  TR), 
120  W.  Main  St.,  Southington  vicinity. 
88002677 

Rogers  Farm  Historic  District,  Roughly 
Shuttle  Meadow  Rd.,  Long  Bottom  Rd.. 
Andrews  Rd.,  Andrews  Rd.,  and  Mine 
Hollow  Rd..  Southington.  88002688 

West  Street  School  1432  West  St.. 
Southington.  88002689 

Middlesex  County 

Hadlyme  North  Historic  District.  Roughly 
bounded  by  CT  82.  Town  St..  Banning  Rd.. 
and  Old  Town  St.,  East  Haddam  vicinity, 
88002686 

New  Haven  County 

Russian  Village  Historic  District.  Roughly 
Kiev  Dr.  and  Russian  Village  Rd.,  t>etween 
US  6  and  the  Pomperaug  River.  Southbury, 
88002687  , 

New  London  County  | 

Pequot  Colony  Historic  District,  Roughly 
bounded  by  Gardner.  Pequot,  Glenwood. 
and  Montauk  Aves.,  New  London.  88002692 

Plant,  Morton  Freeman,  Hunting  Lodge.  56 
Stone  Ranch  Rd.,  East  Lyme,  88002691 

FLORIDA 

Lee  County 

Alderman  House,  2572  First  St..  Fort  Myers, 
88002690 

NEW  YORK 

Putnam  County 

Gilead  Cemetery,  Mechanic  St.,  Carmel, 
88002684  , 

Suffolk  County  I 

Conklin,  Nathaniel.  House,  280  Deer  Park 
Ave..  Babylon.  88002683 

TEXAS 

El  Paso  County 

Sunset  Heights  Historic  District,  Roughly 
bounded  by  Heisig  Ave..  River  Ave..  N.  El 
Paso  St.,  and  1-10,  El  Paso,  88002672 

Galveston  County 

Steffens—Drewa  House  Complex,  2701,  2705, 
and  2709  Ave..  0,  Galveston.  68002671 

WEST  VIRGINIA  I 

Ohio  County  ' 

North  Wheeling  Historic  District  Roughly 
bounded  by  Main  Street  Ter.,  Market  St.,  i- 
70,  and  N.  Main  St.,  Wheeling.  88002893 

[FR  Doc.  88-25843  Filed  11-7-88;  8:45  am] 
BILLING  COOE  4t10-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sul>-No.  221)1 

CSX  Transportation,  inc^ 
AlMHKlonment  and  Discontinuance  of 
Trackage  Rights  \i\  Vkiton  and 
Jackson  Counties,  OH;  Rndlngs 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
CSX  Transportation,  Inc.  to  abandon  its 
9.00-mile  line  of  railroad  between 
milepost,  127.71  at  Hamden,  OH  and 
milepost  136.71  at  Red  Diamond,  OH 
and  to  discontinue  service  over  14.77 
miles  of  railroad  between  milepost 
112.94  near  West  Jet.,  OH  and  milepost 
127.71  at  Hamden,  OH.  all  in  Vinton  and 
)ackson  Counties,  OH. 

A  certificate  will  be  issued 
authorizing  abandonment  and 
discontinuance  of  trackage  rights  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  Notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left  hand  comer  of  the 
envelope:  "Rail  Section,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  continued  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  November  1. 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons.  Lamboley,  and  Phillips. 
Commmissioner  Lamboley  dissented  with  a 
separate  expression.  Commissioner  Simmons 
did  not  participate  in  the  disposition  of  this 
proceeding. 

Noteta  R.  McG«e,  , 

Secretary. 
[FR  Doc.  86-25743  Filed  11-7-88;  8:45  am) 

BILUMO  COOE  703S-01-II 

[Docket  No.  AB-290  (Sub-Ma  46X)] 

Norfolk  &  Western  Railway  Co^ 
Abandonment  Exemption  Between 
Putt  and  Glen  Rogers,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  to 
abandon  its  2.4-nule  line  of  railroad 


BEST  COPY  AVAILABLE 
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between  milepost  VG-12.1  at  Putt  and 
milepost  VG-14.5  at  Glen  Rogers,  WV. 

Applicant  has  certified  that:  (1)  No 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  8, 1988  (unless  stayed  pending 
reconsideration).  Formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.276(c)(2)  » 
must  be  filed  by  November  18, 1988. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  * 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
November  28, 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 


'  Sep  Exempt,  of  Rat!  Abandonment — Offers  of 
Fmoncin/  Assist..  4  I.C.C  2d  184  (1967),  and  final 
rules  published  i.n  the  Ferf»ri.l  Rpsister  on  December 
22.  lya?  (52  FR  48440-48446). 

'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  SecUon  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  .Tiade  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Lines.  4  I.C.C.2d  400  (1988). 


Petersen,  Solicitor,  Norfolk  Southern 
Corporation,  One  Commercial  Place, 
Norfolk,  VA  23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  resulting  from 
this  abandonment. 

The  Section  of  Energy  and 
Envirormient  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  13, 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  2, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-25744  Filed  11-7-88;  8:45  am] 
BILUNQ  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 


Attorney  General 

Certification  of  the  Attorney  General; 
Hidalgo  County,  TX 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended. 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  in 
Hidalgo  County,  Texas.  This  county  is 
included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18, 1975,  under  section  4(b)  of 
the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  en 
September  23,  1975  (40  FT?  43746). 

Appflfidix 


November  4, 1968. 
Dick  Thoraburgh. 

Attorney  General  of  the  United  States. 
[ra  Doc.  88-25978  Filed  11-7-88;  8:45  amj 

BILUNQ  CODE  441041-M 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EHgibUity  To  Apply  for 
Worker  Adjustment  Assistance;  AT&T 
information  Systems  (IBEW)  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interst  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  18, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  18, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW..  Washington, 
DC  20213. 

Signed  at  Washington.  DC  this  31st  day  of 
October  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (Unton/Wofkers/Finn) 


UMI 


AT&T  Information  Systems  (IBEW)., 
Atlas  Wireline  Serv.  (WorVars) 


Location 


Shroveport,  LA 
Peariand,  TX 


Date  Received 


10/31/88 
10/31/88 


Date  of  Pettion 


10/17/88 
10/3/88 


Petition 
Number 


21,505 
21.506 


Articles  Produced 


Appendix 


Petitioner  (Union/Workers/Firm) 


Location 


Date  Received 


Bethlehem    Steel    Corp.    Printery   Plant 
(Workers). 

CRC  Wireline,  Inc.  (Company) 

Cartion  River  Energy  Partnership  (Work- 
ers) 

Ceja  Corporation  (Company) 

Classic  Exploration,  Inc.  (Company) 

Classic  Exploration,  Inc.  (Company) 

Cleere  Operating  Co.  (Company) 

Dawn  Dniling  Co.,  Inc.  (Company) 

Diamond  Energy  Co.  (Workers) 

Fulk  CHI  Co.  (Workers) 

Geosearch,  Inc.  (Workers) 

Gull  Oil  Corp.,   Houston  Acctg.  Center 
(Workers). 

Health  Tex,  Inc.  (ACTWU) 

JHJ  Drilling  Ck).  (Company) 

LTV  Steel  Co.  Campbell  Works  (USWA).... 

LTV  Steel  Co.  Youngston  Works  (USWA) 

Leppaluoto  Offstiore  Marine,  Inc.  (Com- 
pany). 

Manley  Performance  Products  (Company).. 

McGraw-Edison  Cooper  Power  Systems 
(Workers). 

Mellon  Dnlling  Ck).  (Workers) 

P.R.O.  Petroleum  Operating  Corp.  (Com- 
pany). 

Parallel  Petroleum  Corp.  (Workers) 

Reed  Oil  Co.  (Company) 

Reed  Oil  Co.  (Company) 

Russell  Pierce  Dnlling  Co.  (Workers) 

Samson  Ocean  Systems  Inc.  (Workers) .... 

Santa  Fe  Drilling  &3.  (Company) 

Sedco  Forex-Schlumberger  (Workers) 

Southern     Illinois     Oil     Producers     lr)c. 
(Workers). 

Standard  Oil  Production  Co.,  Exploration 
Business  Unit 

Stateline  Drilling  Co.  (Workers) 

Teinert  Pools  (Workers) 

(The)  Three  B  Oil  Co.  (Workers) 

TransworW  Drilling  (Workers) 

Transworld  Oil  U.S.S.  Inc.  (Workers) 

Weatherford  OilfiekJ  Serv.  (Workers) 

Westtxime  Drilling  (Workers) 

Williams  Exploration  (AEWEC) 

Wilson  Dnlling  Co.  (Workers) 


Bethlehem,  PA 

Odessa,  TX 
Seattle,  WA 

Tulsa.  OK 
Wichita.  KS 
Great  Bend,  KS 
San  Angelo,  TX 
Shreveport,  LA 
Oiney,  IL 
Olney.  IL 
Wichita,  KS 
Houston,  TX 

Cranston.  Rl 
Houston,  TX 
Yoongstown,  OH 
Yourigstown,  OH 
Vancouver,  WA 

Bloomfield.  NJ 
Zanesville,  OH 

San  Angelo,  TX 
Shreveport,  LA 

Midland,  TX 
Chanute,  KS 
Chanute.  KS 
Greenville,  KY 
Shirley,  MA 
Oklahoma  City,  OK 
Dallas,  TX 
Olney.  IL 

Houston,  TX 

SoTKxa,  TX 
Midland,  TX 
Midland,  TX 
Oklahoma  City.  OK 
Houston,  TX 
Houston,  TX 
Denver,  CO 
Houston,  TX 
Albion,  IL 


Date  of  Petition 


10/31/88 

10/31/88 
10/31/88 

10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 

10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 

10/31/88 
10/31/88 

10/31/88 
10/31/88 

10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 

10/31/88 

10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 
10/31/88 


Petition 
Number 


10/18/88 

10/31/88 
10/14/88 

10/14/88 
10/17/88 
10/17/88 

10/1/88 
10/17/88 
10/12/88 
10/12/88 
10/12/88 

9/29/88 

10/17/88 
10/13/88 
10/17/88 
10/17/88 
10/15/88 

10/4/88 
10/18/88 

9/14/88 
9/29/88 

10/9/88 
10/17/88 
10/17/88 
10/17/88 
10/18/88 
10/18/88 
10/16/88 
10/24/88 

10/7/88 

10/14/88 
10/16/88 
10/12/88 
10/17/88 
10/15/88 
9/16/88 
10/18/88 
10/12/88 
10/10/88 


Telephone  Equipment 
Oil  &  Gas 


[FR  Doc.  88-25838  Filed  11-7-88;  8:45  amj 

BILLING  CODE  4S10-30-M 


NATIONAL  ECONOMIC  COMMISSION 
Meeting  Cancellation 

agency:  Naitonal  Economic 

Commission. 

action:  Cancellation  of  public  meeting 

on  November  15. 

summary:  The  National  Economic 
Commission  meeting  scheduled  for 
November  15, 1988  from  3-6  p.m.  has 
been  cancelled.  The  meeting  was  to 
have  been  devoted  to  hearing  from 
members  of  Congress.  The  commission 
will  announce  a  subsequent  date  for  this 
meeting. 

FOR  ADDmONAL  INFORMATION  CONTACT: 
lim  Hildreth  at  703-425-69869  or  202- 


789-1993,  National  Economic        ' 

Commission,  734  Jackson  Place  NW.. 

Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION:  See 

Federal  Register,  volume  53,  No.  80, 

Tuesday,  April  26, 1988,  page  14871, 

Drew  Lewis, 

Co-Chairman. 

Robert  S.  Strauss. 

Co-Chairman. 

[FR  Doc.  88-25775  Filed  11-7-88;  B;45  amj 

BILUNG  CODE  6830-4S-M 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meeUngs. 


A.'tides  Produced 


21.507 

21.506 
21,509 

21,510 
21.511 
21,512 
21,513 
21,514 
21,515 
21,516 
21,517 
21,518 

21.519 
21,520 
21,521 
21.522 
21,523 

21 .524 
21,525 

21,526 
21,527 

21.528 
21,529 
21,530 
21.531 
21,532 
21,533 
21.534 
21,535 

21,536 

21,537 
21.538 
21,539 
21,540 
21,541 
21.542 
21,543 
21,544 
21,545 


Printing  Services 

Oil  a  Gas 
Oil&Gas 

Oil&Gas 
Oil&Gas 
Oil  a  Gas 
CM&Gas 
CM&Gas 
Oil&Gas 
CM  &  Gas 
Oil&Gas 
Oil  &  Gas 

CtiikJren's  Clothing 
CMS  Gas 
Steel  Pipes 
Steel  Pipes 
Oil  &  Gas 


Engine  Compooerrts 
Transformers  &  Regulators 

Oil  &  Gas 
Oil  &  Gas 


Oil  &Gas 
Oil&Gas 
Oil&Gas 
Oil&Gas 
Synthetic  Rope 
Oil  &Gas 
Oil  &  Gas 
Oil  &  Gas 

Oil  &  Gas 


Oil  &  Gas 

Installing  Swimnung  Pools 

Oil&Gas 

Oil&Gas 

Oil  Futures 

Oil  &  Gas 

Oil  &  Gas 

Oil&Gas 

Oil  &  Gas 


summary:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended)  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue 
NW.,  Washington,  DC  20506. 
FOR  further  information  CONTACT 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer,       i 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
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grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings 
dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  {9){B)  of 
section  552  of  Title  5,  United  States 
Code. 

(1)  Date:  November  21, 1988. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Higher  Education 
Programs,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  April  1, 1989. 

(2)  Date:  November  22, 1988. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Higher  Education  in  the 
Humanities,  submitted  to  the  Division  of 
Education  Porgrams.  for  projects 
beginning  after  April  1, 1989. 
Stephen  ].  McCleary, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  88-25801  Filed  11-7-88:  8:45  am) 

BtLUNG  CODE  7S36-01-II 


UMI 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Reliabinty  Assurance;  Rcsctteduied 
Meeting 

The  Federal  Register  published  on 
Thursday,  October  27. 1988  (53  FR  43488) 
contained  notice  of  a  meeting  of  the 
ACRS  Subcommittee  on  Reliability 
Assurance  to  be  held  on  Tuesday. 
November  22, 1988,  in  Room  P-114.  7920 
Norfolk  Avenue,  Bethesda,  Ktt).  This 
meeting  has  been  rescheduled  for 
Monday,  December  12, 1988.  The 
meeting  will  start  at  8:30  a.m.  and  is 
expected  to  be  adjourned  around  1:30 
p.m.  All  other  items  pertaining  to  this 
meeting  remain  the  same  as  previously 
published. 


Date:  November  2, 1988. 

Morton  W.  Libaridn, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-25778  Filed  11-7-88;  8:45  am) 

BtLUNO  CODE  7590-01-«l 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Auxiliary  and  Secondary  Systems; 
Cancellation  of  IMeetlng 

The  ACRS  Subcommittee  meeting  on 
Auxihary  and  Secondary  Systems 
scheduled  to  be  held  on  November  22, 
1988  has  been  cancelled.  The  notice  of 
this  meeting  was  previously  published  in 
the  Federal  Register  on  Thursday. 
October  27,  1988  (53  FR  43488). 

Date:  November  2. 1988. 

Morton  W.  LitMrldn, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  88-25779  Filed  11-7-88;  8:45  am) 
BtUJNaCOOE  7S9»-»1-li 


(l>ocfcet  No.  50-603-CP/OL  (ASLBP  No.  88- 
570-01-CP/OL  and  Dodiet  No.  50-604-CP 
(ASLBP  No.  88-571-01-CP)] 

AH  Cfiemical  Isotope  Enrichment,  Inc., 
AtChemlE  FacJMty-l  CPDF  and 
AlCtiemlE  FadUty-2  Oliver  Springs; 
Hearing 

November  2. 1908. 

Before  Administrative  Judges:  Morton 
B.  Margulies,  Chairman;  Dr.  Emmeth  A. 
Luebke;  and  Dr.  Oscar  H.  Paris. 

Notice  is  hereby  given  that  hearings 
will  be  held  in  the  captioned 
construction  permit  application 
proceedings  on  December  21. 1988,  at 
9:30  a.m.,  local  time,  at  the  University  of 
Tennessee.  College  of  Law  Ktoot 
Courtroom,  1505  West  Cumberiand 
Avenue,  Knoxville,  Tennessee. 

In  the  application  docketed  No.  50- 
60»-CP/OL,  All  Chemical  Isotope 
Enrichment,  Inc.  seeks  a  construction 
permit  for  a  facility  to  use  centrifugal 
machines  to  enrich  nonradioactive 
isotopes  at  the  existing  Centrifugal  Plant 
Demonstration  Facility  site  located  in 
Oak  Ridge,  Tennessee.  In  the 
application  docketed  No.  50-€04-CP  All 
Chemical  Isotope  Enrichment,  Inc.  seeks 
a  construction  permit  for  a  facility  to  use 
centrifugal  machines  to  enrich 
nonradioactive  isotopes  at  the  proposed 
AlChemlE  Facility-2  site,  at  Olive 
Spring.  Tennessee.  The  nonradioactive 
isotopes  would  be  used  for  medical, 
industrial,  environmental  and  energy 
conservation  purposes.  Commission 
hcenses  are  required  because  of  the 


capability  of  the  centrifuge  machines  to 
enrich  uranium. 

The  hearings  are  to  be  held  pursuant 
to  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  regulations  in  Title  10. 
Code  of  Federal  Regulations.  Part  50, 
"Domestic  licensing  of  Production  and 
Utilization  Facilities",  Part  51  "Licensing 
and  Regulatory  Policy  and  Procedures 
for  Environmental  Production"  and  Part 
2,  "Rules  of  Practice  for  Domestic 
Licensing  Proceedings". 

The  issues  in  the  construction  permit 
application  Docket  No.  50-e03-CP/OL 
are  as  follows: 

1.  Whether,  in  accordance  with  the 
provisions  of  10  CFR  5034.  the  applicant 
has  described  the  proposed  design  of  the 
facility  including,  but  not  limited  to,  the 
principal  architectural  and  engineering 
criteria  for  the  design,  and  has  identified 
the  major  features  or  components 
incorporated  therein  to  assure  adequate 
protection  of  the  common  defense  and 
security. 

2.  Whether  the  applicant  is  technically 
and  financially  qualified  to  modify  the 
existing  facility  in  such  a  way  as  to 
assure  adequate  protection  of  the 
common  defense  and  security. 

3.  Whether  the  issuance  of  a 
construction  permit  authorizing  the 
modification  of  the  facility  will  be 
inimical  to  the  common  defense  and 
security. 

4.  Whether,  in  accordance  with  the 
requirements  of  10  CFR  Part  5L  the 
construction  permit  and  operating 
license  should  be  issued  as  proposed. 

The  construction  permit  issues  in 
Docket  No.  50-604-CP  are  identical  to 
those  in  Docket  No.  50-eW3-CP/OL 
except  the  former  involves  the 
modification  of  an  existing  facility,  and 
the  latter  the  construction  of  a  proposed 
facility. 

The  parties  to  the  proceedings  are 
Applicant.  All  Chemical  Isotope 
Enrichment.  Ina  and  NRC  Staff.  The 
Slate  of  Tennessee  has  filed  a  request  to 
participate  as  an  interested  state 
iiursuant  to  10  CFR  2.715(c).  The 
applications  are  unopposed. 

Limited  appearances  pursuant  to  10 
CFR  2.715(a)  will  be  permitted  to  be 
made  during  a  session  of  the  hearings 
and  will  be  scheduled  in  a  further 
notice.  Persons  desiring  to  submit 
written  limited  appearance  statements, 
in  advance  of  the  hearings,  should 
submit  them  to  the  Office  of  the 
Secertary.  Docketing  and  Service 
Branch.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
with  a  copy  to  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board. 

It  is  so  ordered. 


For  the  Atomic  Safety  and  Licensing  Board. 
Morton  B.  Margulies 
Chairman  Administrative  Law  Judge. 

Dated  at  Bethesda,  Maryland  this  2nd  day 
of  November  1988. 

[FR  Doc.  88-25780  Filed  11-7-88:  8:45  am] 
BILUNQ  COOe  7i«0-01-« 


IDocket  No.  S0-335-OLA  (ASLBP  No.  88- 
560-01-LA)] 

Florida  Power  &  Light  Co.,  St  Lucie 
Plant,  Unit  No.  1;  Hearing 

November  2, 1988. 

Before  Administrative  Judges:  B.  Paul 
Cotter,  Jr..  Chairman;  Glenn  O.  Bright;  and  Dr. 
Richard  F.  Cole. 

Please  take  notice  that  an  evidentiary 
hearing  on  the  issues  remaining  in  this 
proceeding  will  begin  at  9:00  a.m.  on 
Tuesday,  December  6  and  continue 
through  Thursday,  December  8, 1988.  at 
the  Howard  Johnson  Lodge,  Sailfish 
Room  950  S.  Federal  Highway.  Stuart. 
Florida. 

The  Board  will  hear  Limited 
Appearance  Statements  pursuant  to  10 
CFR  2.715(a)  (1988)  from  4:00  p.m.  to  5:00 
p.m.  on  December  6, 1988.  Oral 
statements  will  be  limited  to  five 
minutes  each  and  may  be  supplemented 
or  replaced  by  written  statements  sent 
to  the  Board  at:  Office  of  the  Secretary. 
Attention:  Chief,  Docketing  and  Service 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  the  Atomic  Safety  and  Licensing  Board. 
B.  Paul  Cotter,  Jr.. 

Chairman,  Administrative  Judge. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  November  1988. 

[FR  Doc.  88-25781  Filed  11-7-88;  8:45  am] 
BILUNQ  COOE  7SS0-01-M 


[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Co.; 
Withdrawal  of  Applications  for 
Amendments  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Pacific  Gas  and 
Electric  Company  (the  Licensee)  to 
withdraw  ts  September  24  and  October 
30, 1987  applications  to  amend  the 
Diablo  Canyon  Nuclear  Plant  Licenses 
and  Technical  Specifications.  The 
September  24, 1987  application 
(designated  LAR  87-08)  requested  an 
extension  of  the  submittal  date  for  the 
Long  Term  Seismic  Program  Seismic 
Report  until  July  31. 1989.  The  October 
30, 1987  application  (designated  LAR  87- 


09]  requested  an  extension  to  the  three- 
day  Limiting  Condition  for  Operation  of 
the  Swing  Diesel  Generator  1-3.  The 
Commission  issued  Notices  of 
Consideration  of  Issuance  of  i 

Amendments  in  the  Federal  Register  on 
October  21, 1987  (52  FR  39304)  for  LAR 
87-08  and  on  December  16. 1987  (52  fR 
47812)  for  LAR  87-09.  By  letters  dated 
January  19  and  May  6, 1988  the  licensee 
withdrew  both  applications  for 
amendments.  For  LAR  87-08,  the      ! 
licensee  stated  that  the  withdrawal  was 
precipitated  by  the  revised  hearing 
schedule  by  California  Public  Utilities 
Commission  for  Diablo  Canyon  Rate 
Case;  and  for  LAR  87-09.  the  licensee 
stated  that  implementation  of  additional 
actions  while  the  diesel  generator  1-3 
would  be  out  of  service  and  receipt  of 
NRC  approval  could  not  be 
accomplished  prior  to  the  next  Unit  1 
refueling  outage.  Consequently,  the 
licensee  requested  that  the  September 
24  and  October  30. 1987  applications  for 
amendments  be  withdrawn. 

For  further  details  with  respect  to  this 
action,  see  (IJ  the  applications  for 
amendments  dated  September  24  and 
October  30, 1987  and  (2)  the  licensee's 
letters  of  January  19  and  May  6, 1988 
requesting  withdrawal  of  the  ' 

applications.  All  of  the  above  I' 

documents  are  available  or  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Sti-eet,  NW.. 
Washington.  DC  and  at  the  California 
Polytechnic  University  Library. 
Government  Documents  and  Maps 
Department.  San  Francisco.  California 
94120.  j 

Dated  at  Rockville,  Maryland,  this  Slst  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Harry  Rood. 

Senior  Project  Manager,  Project  Directorate 
V,  Division  of  Reactor  Projects  III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-25782  Filed  11-7-88;  8:45  amj 
BILUNQ  COOE  7SM>-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

American  British  Enterprises,  Inc 
Order  of  Suspension  of  Trading 

November  3, 1988. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  ciurent  information 
concerning  the  securities  of  American 
British  Enterprises.  Inc.  ("American 
British")  and  that  questions  have  been 
raised  about  the  adequacy  and  accuracy 


of  publicly  disseminated  information 
concerning,  among  other  things,  the 
location  of  Amercian  British's  principal 
executive  offices,  the  nature  and  extent 
of  its  current  and  proposed  business 
activities,  its  financial  condition,  the 
identity  of  its  officers  and  affiliates,  and 
other  matters.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
American  British. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 
of  American  British,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:00  a.m.  (EST),  November  3. 1988. 
through  11:59  p.m.  (EST)  on  November 
12, 1988. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-25783  Filed  11-7-88:  8:45  am) 

BiUJNQ  CODE  MIO-OI-M 

[ReL  No.  10-1^18;  (812-7107)] 
RBSG  Capital  Corp.;  Application 

November  1,  1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  [the  "1940  Act"). 

Applicant.  RBSG  Capital  Corporation 
(the  "Apphcant"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant,  a 
wholly-owned  finance  subsidiary  of  a 
foreign  bank  holding  company,  seeks  an 
order  to  permit  the  issuance  and  sale  of 
Applicant's  debt  securities  in  the  United 
States. 

Filing  Dates:  The  application  was 
filed  on  August  24, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
November  25. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request  with 
proof  of  servcie  by  affidavit  or.  for 
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attcmeys,  by  ceritificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOOflESSCS:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549: 
Applicant,  c/o  Bruce  W.  Nichols,  Esq., 
Davis  Polk  &  Wardwell.  1  Chase 
Manhattan  Plaza,  New  York,  NY  10005. 
FOR  FURTHER  INFORMATION  CONTACT 
James  E.  Banks,  Staff  Attorney  (202) 
272-2190.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  incorporated  in 
Delaware  and  is  the  newly  established 
and  wholly-owned  finance  subsidiary  of 
The  Royal  Bank  of  Scotland  Group  pic 
("RBSG").  Applicant  was  established 
solely  to  make  debt  offerings  in  the 
United  States  to  finance  the  business 
operations  of  RBSG. 

2.  RBSG,  a  holding  company 
incorporated  in  Great  Britian  and 
registered  in  Scotland,  provides  a 
comprehensive  range  of  commercial 
banking  and  other  financial  services 
through  its  subsidiary  and  associated 
companies  (together  with  AppUcant  and 
RBSG,  the  "Group").  RBSG's  principal 
subsidiary.  The  Royal  Bank  of  Scotland 
pic  (the  "Bank"),  maintains  an  extensive 
network  of  branches  in  the  United 
Kingdom  ("U.K.")  and  also  maintains 
branches,  subsidiaries  or  representative 
offices  in  a  number  of  other  countries. 

3.  By  an  order  issued  March  1, 1988 
(Investment  Company  Act  Release  No. 
IC-16295)  (the  "RBSG  Order"),  the  SEC 
exempted  RBSG  from  all  provisions  of 
the  1940  Act  pursuant  to  section  6(c). 
The  RBSG  Order  permits  RBSG  to  issue 
in  the  United  States,  equity  securities  in 
the  form  of  American  depositary  shares 
evidenced  by  American  depositary 
receipts,  and  also  commercial  paper 
notes  and  other  long-term  and  short- 
term  debt  instrimients. 

4.  The  Group  constitutes  the  largest 
banking  group  based  in  Scotland,  with 
total  consolidated  assets  of 
approximately  20.6  billion  pounds 
sterling  and  total  consolidated  deposits 
of  approximately  17.7  billion  pounds 
sterling  at  March  31, 1988.  As  of  March 
31, 1988.  the  rate  of  exchange  was  $1.88 
to  one  pound  sterling.  More  than  89%  of 


the  Group's  consolidated  operating 
profits  for  the  financial  half-year  ended 
March  31. 1988  were  attribntable  to 
retail  and  commercial  banking  activities 
conducted  by  the  Bank.  Like  most 
United  States  banking  groups,  the 
Group's  principal  business  consists  of 
receiving  deposits  and  making  loans  and 
its  operating  revenue  is  derived 
principally  from  interest  on  loans. 

5.  The  Bank  of  England,  the  central 
bank  of  the  United  Kingdom,  exercises 
general  supervision  over  all  deposit- 
taking  institutions  in  the  United 
Kingdom  in  a  manner  similar  to  the 
central  banks  of  most  European 
countries  and  the  United  States.  The 
Bank  is  an  "authorized  institution"  for 
purposes  of  the  U.K.  Banking  Act  of  1987 
(the  "1987  Act").  The  1987  Act  provides 
for  a  hcensing  and  recognition  system 
under  which  deposit-taking  institutions 
in  the  United  Kingdom  must  be  licensed 
by  the  Bank  of  England,  and  must  meet 
general  statutory  criteria  of  prudential 
management  As  an  "authorized 
institution"  the  Bank  must  meet  certain 
statutory  criteria,  including  that 
directors,  managers  and  controlling 
persons  are  "fit  and  proper  persons", 
and  it  is  subject  to  extensive  power  by 
the  Bank  of  England  to  make 
investigations  into  its  business, 
ownership  and  control.  RBSG  files 
regular,  detailed  reports  and  periodic 
statistical  returns  as  prescribed  by  the 
Bank  of  England,  and  its  senior 
executives  are  in  close  consultation  wnth 
the  Bank  of  England. 

6.  The  Bank's  most  significant 
presence  outside  the  United  Kingdom  is 
in  the  United  States,  where  it  maintains 
a  branch  and  representative  office  in 
New  York  City,  an  agency  and 
representative  office  in  San  Francisco 
and  representative  offices  in  Chicago, 
Houston  and  Los  Angeles.  The  Group's 
operations  in  the  United  States  subject 
the  Bank,  and  to  a  more  limited  extent, 
RBSG  to  the  supervisory  authority  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (the  "FRB")  and  subject 
the  Bank  to  the  supervisory  authority  of 
the  banking  departments  of  the  states  of 
New  York  and  California,  and  to  a  more 
limited  extent,  Illinois  and  Texas.  As  a 
foreign  banking  organization  engaged 
through  a  branch  of  a  subsidiary  bank  in 
the  business  of  banking  in  the  United 
States,  RBSG  and  the  Bank  are  subject 
to  certain  provisions  of  the  International 
Banking  Act  of  1978,  as  amended  (the 
"IBA  ").  The  IBA  requires  RBSG  and  the 
Bank  to  file  an  annual  report  with  the 
FRB  on  Form  F.R.  Y-7,  together  with  a 
Confidential  Report  of  Operations  on 
Form  F.R.  2068.  Under  the  IBA,  the 


Bank's  branches  and  agencies  are  (1) 
required  to  maintain  reserves  with  the 
local  Federal  Reserve  Banks,  (2) 
required  to  submit  call  reports  to  the 
FRB  in  the  same  manner  as  member 
banks,  and  (3)  subject  to  examination  by 
the  FRB. 

7.  On  August  1, 1988,  RBSG  filed  an 
application  with  the  FRB  on  Form  FR-lF 
requesting  prior  approval  pursuant  to 
section  3(a)(1)  of  the  Bank  Holding 
Company  Act  of  1956,  as  amended  (the 
"BHC  Act"),  to  become  a  U.S.  bank 
holding  company  by  acquiring  100%  of 
the  outstanding  common  stock  of 
Citizens  Financial  Group,  Inc.  ("CFG"). 
CFG  is  a  bank  holding  company 
incorporated  in  Delaware  in  1984,  the 
principal  subsidies  of  which  are  Citizens 
Trust  Company,  a  Rhode  Island 
commercial  bank;  Citizens  Savings 
Bank,  a  Rhode  Island  stock  savings 
bank;  and  Fairhaven  Savings  Bank,  a 
Massachusetts  savings  bank  acquired 
by  CFG  on  June  30, 1988.  RBSG  expects 
to  consummate  the  acquisition  of  CFG  in 
late  1988  after  obtaining  all  regulatory 
approvals.  After  its  acquisition  of  CFG, 
RBSG  will  become  subject  to  the  full 
panoply  of  U.S.  bank  holding  company 
regulation  under  the  BHC  Act. 

8.  The  Bank's  New  York  branch, 
which  on  June  1. 1988  had  total  assets  of 
approximately  $145  million,  is  subject  to 
supervision  and  examination  by  the 
New  York  State  Banking  Department. 
The  New  York  branch  is  inspected 
quarterly  by  staff  of  the  New  York  State 
Banking  Department  and  is  also  subject 
to  a  full  examination  at  least  once  every 
two  years.  The  Bank's  San  Francisco 
agency,  although  smaller  in  terms  of 
assets  than  the  New  York  branch,  is 
supervised  in  a  similar  manner  and 
extent  by  California  banking  authorities. 
In  addition,  the  Chicago  and  Houston 
representative  offices  are  each  subject 
to  regulation  and  supervision,  though  to 
a  significantly  lesser  extent  than 
branches  or  agencies,  by  the  banking 
authorities  of  Illinois  and  Texas, 
respectively. 

9.  Applicant  proposes  to  issue  and  sell 
debt  securities  in  the  United  States, 
including  commercial  paper  notes  or 
other  short  and  long-term  debt 
instruments.  Applicant  is  seeking  the 
requested  order  so  that  RBSG  may  sell 
debt  securities  through  a  finance 
subsidiary  organized  under  the  laws  of  a 
U.S.  jurisdiction.  All  debt  securities 
issued  by  Applicant  will  be  direct 
obligations  of  Applicant. 

10.  Applicant  undertakes  that  any  of 
its  debt  securities  issued  to  or  held  by 
the  public  will  be  unconditionally 


guaranteed  by  RBSG  as  to  the  payment 
of  principal,  interest,  and  premium,  if 
any  (except  that  the  guarantee  may  be 
subordinated  in  right  of  payment  to 
other  debt  of  RBSG.  and  such  debt 
securities  may  be  guaranteed  on  a  joint 
and  several  basis  by  RBSG  and  the 
Bank). 

11.  Applicant  undertakes  that  RBSG's 
guarantee  will  provide  that  in  the  event 
of  a  default  in  payment  of  principal, 
interest,  premium,  dividends,  liquidation 
preference  or  payments  made  under  a 
sinking  fund  on  any  debt  securities 
issued  by  the  Applicant,  the  holders  of 
those  securities  may  institute  legal 
proceedings  directly  against  RBSG  to 
enforce  the  guarantee  without  first 
proceeding  against  the  Applicant. 

12.  Applicant  undertakes  that  it  will 
invest  in  or  loan  to  RBSG  or  companies 
controlled,  by  RBSG,  at  least  85%  of  any 
cash  or  cash  equivalents  that  it  raises 
through  an  offering  of  its  debt  securities 
or  through  other  borrowings  as  soon  as 
practicable,  but  in  no  event  later  than 
six  months  after  its  receipt  of  such  cash 
and  cash  equivalents. 

13.  Applicant  undertakes  that  it  will 
not  invest  in.  reinvest  in,  own,  hold  or 
trade  in  securities  other  than  U.S. 
Government  securities,  securities  of 
RBSG  or  a  company  controlled  by  RBSG 
or  debt  securities  (including  repurchase 
agreements)  that  are  exempted  from  the 
provisions  of  the  Securities  Act  of  1933 
by  section  3(a)(3)  of  that  Act. 

14.  Applicant  states  that  in  connection 
with  its  application,  RBSG  will  submit 
expressly  to  the  jurisdiction  of  New 
York  State  and  United  States  federal 
courts  sitting  in  the  City  of  New  York  for 
the  purpose  of  any  suit,  action  or 
proceeding  arising  out  of  the  offering  of 
Applicant's  debt  securities  in  the  United 
States  or  RBSG's  role  as  guarantor  of 
the  payment  of  principal,  interest,  and 
premium  on  such  securities.  In  that 
connection  RBSG  will  appoint  a 
corporation  with  an  office  in  the  City  of 
New  York  engaged  in  providing 
corporate  services  for  lawyers  as  agents 
to  accept  service  of  process  in  any  such 
action.  Such  appointment  of  an  agent  to 
accept  service  of  process  and  such 
consent  to  jurisdiction  will  be 
irrevocable  for  as  long  as  any  of 
Applicant's  debt  securities  issued  in 
reliance  upon  an  order  of  the  SEC  are 
outstanding  in  the  United  States.  No 
such  submission  to  jurisdiction  or 
appointment  of  agent  for  service  of 
process  will  affect  the  right  of  any 
holder  of  such  debt  securities  of  bring 
suit  in  any  court  which  may  have 
jurisdiction  over  Applicant  or  RBSG  by 
virtue  of  Applicant's  offer  and  sale  of  its 
debt  securities  or  otherwise.  The  agent 
for  service  of  process  will  not  be  a 


trustee  for  the  holders  of  any  securities 
issued  by  the  Applicant  or  have  any 
responsibilities  or  duties  to  act  for  such 
holders  as  would  a  trustee. 

15.  Applicant  undertakes  that  it  will 
not  make  any  offering  of  its  securities  in 
the  United  States  in  reliance  upon  the 
proposed  order  of  exemption  if  either: 
(1)  The  Bank  ceases  to  be  regulated  as  a 
commercial  bank  in  the  United 
Kingdom,  or  (2)  the  Bank  ceases  to  be 
subject  to  banking  regulation  in  the 
United  States.  Applicant  also  represents 
that  (a)  RBSG  has  no  present  intention 
of  causing  the  Bank  to  withdraw  its 
presence  in  the  United  States  that 
subjects  tlie  Bank  and  RBSG  to  banking 
regulation  in  the  United  States  and  (b) 
RBSG  has  no  present  intention  of 
causing  the  Bank  to  limit  its  presence  in 
the  United  Kingdom  that  subjects  the 
Bank  and  RBSG  to  banking  regulation  in 
the  United  Kingdom. 

Applicant's  Legal  Analysis 

1.  The  exemption  from  registration 
under  the  1940  Act  afforded  to  foreign 
banks  and  their  finance  subsidiaries  by 
Rule  6c-9  is  technically  not  available  to 
the  Applicant,  as  the  Applicant  is  a 
finance  subsidiary  of  a  foreign  bank 
holding  company  and  not  of  a  foreign 
bank.  However,  Applicant  has  met,  or 
has  undertaken  in  its  application  to 
meet,  all  of  the  substantive  requirements 
for  an  exemption  from  registration  under 
Rule  6o-9  as  if  the  exemption  contained 
therein  is  available  to  the  Applicant. 

2.  Applicant  asserts  that  the  proposed 
exemption  is  necessary  or  appropriate 
in  the  public  interest,  consistent  with  the 
protection  of  investors,  and  consistent 
with  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act. 
Applicant  further  submits  that  the 
exemption  will  advance  the  policies 
underlying  the  IBA  of  nondiscriminatory 
treatment  of  foreign  banks  in  the  United 
States. 

Applicant's  Condition  I 

If  the  requested  order  is  granted,  the 
Applicant  agrees  to  the  following 
condition: 

1.  Applicant  consents  to  any  SEC 
order  being  expressly  conditioned  on  its 
compliance  with  the  undertakings  and 
representations  summarized  above  and 
more  fully  set  forth  in  the  application. 

For  the  SEC,  by  the  DiviBion  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Katz,  ! 

Secretary. 
(PR  Doc.  86-25802  Filed  11-7-88:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

The  Department  of  Transportation 
(DOT)  herewith  pubHshes  a  proposal  to 
amend  a  system  of  records. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
altered  system  to:  Lieutenant 
Commander  L  M.  Kenney,  U.S.  Coast 
Guard,  Office  of  Personnel  and  Training, 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street  SW..  Washington.  DC  20593- 
0001.  Comments  must  be  received  within 
30  days  to  be  considered. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
30  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and,  where  adopted, 
the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington,  DC.  November  2. 
1986. 
|on  H.  Seymour. 

Assistant  Secretary  for  Administration. 

Narrative  Statement  Department  of 
Transportation  Office  of  the  SecntAiy 
On  Behalf  of  the  United  States  Coast 
Guard  For  Alteration  of  the  Alcohol 
Abuse  Preventioii  Pro-am  Record 
System  DOT/CG-638,  Formerly  tlia 
Drug  and  Alcohol  Abuse  Prevention 
Program  Record  System  DOT/CG-838 

The  Office  of  the  Secretary,  on  behalf 
of  the  Coast  Guard,  proposes  to  amend 
the  Alcohol  Abuse  ft-evention  Record 
System,  DOT/CG-638.  to  cover  all 
records  maintained  by  the  Coast  Guard 
pertaining  to  alcohol  abuse  prevention 
programs  for  Coast  Guard  members. 

The  purpose  of  this  notice  is  to  revise 
the  system  to  reflect  the  transfer  of  the 
alochol  abuse  prevention,  treatment, 
and  education  program  from  Coast 
Guard  Headquarters,  Office  of 
Personnel  and  Training  to  Coast  Guard 
Headquarters,  Office  of  Health  Services, 
and  to  provide  the  changes  in  system 
manager  and  system  location  addresses. 

The  changes  include  amendments  to: 

a.  System  name,  categories  of  records, 
and  categories  of  individuals  to  reflect 
the  elimination  of  drug  rehabilitation 
records,  since  drug  abusers  are  no 
longer  retained  in  the  Coast  Guard,  and 
the  Coast  Guard  provides  alcohol 
rehabiliation  only  for  active  duty 
members;  and 

b.  System  location,  retention  and 
disposal,  and  system  manager  to  reflect 
transfer  of  responsibility  for  alcohol 
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treatment  records  to  the  Office  of  Health 
Services,  U.S.  Coast  Guard. 

Since  this  proposal  is  an  amendment 
of  an  existing  record  system,  the 
probable  effects  of  this  proposal  on  the 
privacy  interests  of  the  general  public  is 
minimal. 

Authority  for  maintenance  of  the 
system  is  contained  in  5  U.S.C.  3301  and 
7901;  21  U.S.C.  1101;  42  U.S.C.  4541  and 
299dd-l;  and  44  U.S.C.  3103. 

Access  to  these  records  is  subject  to 
strict  guidelines  governing  their 
disclosure  (42  U.S.C.  4541  et  seq.;  21 
U.S.C.  1101  et  seq.\  and  42  CFR  Part  2) 
and  participation  in  the  programs  is 
limited  to  active  duty  members  of  the 
Coast  Guard.  As  a  result,  the  probable 
or  potential  effects  of  this  proposal  on 
the  privacy  of  the  general  public  is 
minimal. 

A  description  of  the  steps  taken  by 
the  Department  of  Transportation  to 
safeguard  these  records  is  given  under 
the  appropriate  heading  of  the  attached 
Federal  Register  system  of  records 
notice. 

The  purpose  of  this  report  is  to  comply 
with  Office  cf  Management  and  Budget 
Circular  A-130  Appendix  I,  dated 
December  12. 1985. 

DOT/CG-638 

SYSTEM  name: 

Amended  to  "USCG  Alcohol  Abuse 
Prevention  Program  Record  System"  to 
reflect  the  elimination  of  drug  related 
records  from  the  system. 

SYSTEM  location: 

Amended  to  reflect  relocation  of 
record  system  from  Coast  Guard 
Headquarters  to  U.S.  Coast  Guard 
Maintenance  and  Logistics  Command, 
Atlantic  and  U.S.  Coast  Guard 
Maintenance  and  Logistics  Command. 
Pacific.  This  more  accurately  describes 
current  Coast  Guard  practices  as  those 
commands  now  administer  the  program. 

CATEQORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Amended  to  reflect  that  only  active 
duty  Coast  Guard  members  are  covered 
by  this  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Amended  to  remove  all  references  to 
drug  rehabilitation  records.  Drug 
abusers  are  no  longer  retained  in  the 
Coast  Guard.  Ail  records  of  drug 
rehabilitation  were  retained  for  three 
years  and  have  been  destroyed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Amended  to  reflect  that  there  are  no 
routine  uses  of  the  records  outside  the 
Department  of  Transportation. 


STORAGE,  RETRIEVABIUTY,  ACCESSING, 
RETAINING,  SAFEGUARDS: 

Amended  to  reflect  locations,  methods 
of  retrieving  and  access,  retention 
periods,  and  safeguards  established  by 
new  system  manager. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Amended  to  reflect  new  system 
manager  and  location. 

NOTIFICATION  PROCEDURE: 

Amended  to  indicate  new  system 
manager  and  location. 

RECORD  ACCESS  PROCEDURES: 

Amended  to  reflect  new  access 
control  offices  and  procedures. 

CONTESTING  RECORDS  PROCEDURES: 

Amended  to  reflect  change  in  location 
of  records  and  change  in  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Revised  to  more  accurately  reflect 
current  procedures  and  include 
treatment  facility  sources. 

OOT/CG-638 

SYSTEM  NAME: 

USCG  Alcohol  Abuse  Prevention 
Program  Record  System 

SYSTEM  LOCATION: 

Records  are  maintained  in  the  office 
of: 

a.  Commander,  U.S.  Coast  Guard, 
Maintenance  and  Logistics  Command, 
Atlantic.  New  York,  NY  10004-5098. 

b.  Commander,  U.S.  Coast  Guard, 
Maintenance  and  Logistics  Command. 
Pacific.  Alameda,  CA  94501-5100. 

categories  of  individuals  covered  by  the 
system: 

Active  duty  Coast  Guard  personnel 
receiving  alcohol  rehabilitation 
treatment. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Alcohol  rehabilitation  particulars 
which  include:  Name,  Social  Security 
Number,  Prior  Service,  Rate/Rank,  Date 
of  Birth,  History  of  Alcohol  Abuse, 
Treatment  Center,  Dates  of  Treatment, 
Notes  on  Aftercare,  and  Final 
Disposition  and  Type. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  Prefatory  Statement  of  General 
Routine  Uses:  3  through  5  do  not  apply. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  file  cards 
(3"  X  5")  and/or  a  computer  data  base. 


RETRIEVABILiTV: 

Records  are  retrieved  by  the  name  of 
the  individual. 

SAFEGUARDS: 

File  cards  are  maintained  in  locked 
filing  cabinets.  The  computer  data  base 
is  protected  by  password  access  limited 
to  the  Alcohol  Program  Managers. 

RETENTION  AND  DISPOSAL: 

Records  will  be  destroyed  three  years 
after  last  activity. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Commandant  (G-KOM),  United  States. 
Coast  guard.  400  7th  Street  SW.. 
Washington.  DC  20590-0001. 

NOTIFICATION  PROCEDURE: 

Written  inquiries  shall  be  submitted  to 
the  Alcohol  Program  Manager  in  the 
area  in  which  the  member  most  recently 
received  treatment,  at  the  following 
addresses: 

a.  Commander,  U.S.  Coast  Guard, 
Maintenance  and  Logistics  Command. 
Atlantic,  New  York,  NY  10004-5098. 

b.  Commander,  U.S.  Coast  Guard, 
Maintenance  and  Logistics  Command, 
Pacific.  Alameda,  CA  94501-5100. 

RECORD  ACCESS  PROCEDURES: 

Access  may  be  obtained  by  writing  to. 
or  visiting  Commander.  U.S.  Coast 
Guard  Maintenance  and  Logistics 
Command,  Atlantic,  or  U.S.  Coast  Guard 
Maintenance  and  Logistics  Command, 
Pacific,  at  the  addresses  in  "System 
location."  Written  requests  must  be 
signed  by  the  member.  An  individual 
visiting  the  Maintenance  and  Logistics 
Command  must  provide  identification  to 
obtain  access  to  records.  A  military 
identification  card,  a  driver's  license,  or 
similar  document  will  be  considered 
suitable  identification. 

a.  For  individuals  undergoing 
treatment,  the  record  is  maintained  at 
the  Coast  Guard  Maintenance  and 
Logistics  Command  responsible  for  the 
geographic  region  where  the  member  is 
permanently  assigned. 

b.  For  individuals  who  have 
completed  treatment,  the  record  is 
maintained  at  the  Coast  Guard 
Maintenance  and  Logistics  Command 
responsible  for  the  geographic  region 
where  treatment  was  completed. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  "Record  access  procedure." 

RECORD  SOURCE  CATEQORIES: 

a.  Personnel  records. 

b.  Medical  records. 

c.  Security  records. 

d.  Treatment  facility  reports. 


e.  Post  treatment  aftercare  reports. 
(FR  Doc.  88^25783  Filed  11-7-68:  8:45  amj 
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Federal  Aviation  Admfntstratlon 
(SurooMry  Notic*  No.  PE-M-43] 

Petition  For  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  [14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  rehef  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubhc's  awareness  of,  and 
participation  in,  this  aspect  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  November  11, 1988. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to;  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC,  on  November  2. 
19B8. 
Denise  Donohue  Hall. 

Manager,  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  \m^\. 


Petitioner  Experimental  Aircraft 
Association.  j 

Regulations  Affected:  14  CFR         I 
91.22(a)(1). 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  2669,  as 
amended,  that  allows  members  of  the 
International  Acrobatic  Club  to 
participate  and  practice  for  participation 
in  aerobatic  competition  without 
meeting  the  fuel  requirement  for  flight 
under  visual  flight  rules.  i 

Docket  No.:  25688.  •  I 

Petitioner:  Air  Specialties  Corp.  d/b/a 
Air  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.37a 

Description  of  Relief  Sought-  To  allow 
Hong  Kong  Aircraft  Engineering 
Company  to  perform  maintenance  worii 
outside  of  the  United  States  on         I 
petitioner's  L-1011  aircraft  and 
components,  including  the  Rolls  Royce 
RB-211  engines  and  auxiliary  power 
plant  units  used  with  these  aircraft. 

Docket  No.:  25702. 

Petitioner:  Braathens  South  American 
and  Far  East  Airtransport  A-S.      

Section  of  the  FAR  Affected:  14  CFR 
21.197(c). 

Description  of  Relief  Sought:  To  allow 
operation  of  petitioner's  aircraft  imder 
special  flight  permit  with  continuing 
authorization.  • 

Docket  No.:  17145.  ' 

Petitioner:  United  Airlines. 

Section  of  the  FAR  Affected:  14  CFR 
121.665  and  121.697  (a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
2466,  as  amended,  that  allows  petitioner 
to  use  computerized  loan  manifests 
which  bear  the  printed  name  and 
position  of  the  person  responsible  for 
loading  the  aircraft. 

Grant.  October  26.  1988.  Exemption 
No.  2466F. 

Docket  No.:  23492. 

Petitioner:  United  States  Hang  Gliding 
A.ssociation. 

Regulations  Affected:  14  CFR  103.1  (a) 
and  (b). 

Description  of  Relief  Sought 
Disposition:  To  extend  Exemption  No. 
4721  that  allows  petitioner  to  operate 
two-place  unpowered  ultralight  vehicles 
for  the  purpose  of  sport,  recreation,  or 
other  purposes. 

Grant,  October  24,  198S,  Exemption 
No.  4721A. 

Ducket  No.:  25055. 

Petitioner:  Officine  Aeronavali 
Venezia,  s.p.a. 

Sacticn  of  the  FAR  Affected:  14  CF'R 
145.73(a).  j 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
perform  modifications  converting  U.S.- 


registered  McDonnell  Douglas  passenger 
DC-6  aircraft  to  all-ca^go  aircraft, 
without  complying  with  the 
requirements  for  a  foreign  repair  station 
to  work  only  on  U.S. -registered  aircraft 
used  in  operations  conducted  'ndiolly  or 
partly  outside  of  the  United  States. 

Grant,  October  25,  1988.  Exemption 
No.  4987. 

(FR  Doc  88-25739  Filed  11-7-88:  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  ttw 
Vetiide  Theft  Prevention  Standard; 
Nissan  Motor  Co. 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  the  petition 
by  Nissan  Motor  Company  (Nissan)  for 
an  exemption  from  the  parts  marking 
requirements  of  tiie  vehicle  theft 
prevention  standard  for  the  Nissan 
"Model  Q"  carUne  for  Model  Year  1990. 
The  agency  grants  this  exemption  under 
section  605  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  The 
agency  has  determined  that  the  antitheft 
device  which  the  petitioner  intends  to 
install  on  this  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  would  comphance  with  the 
parts  marking  requirements.  Therefore 
the  agency  grants  the  petition. 
DATE  The  exemption  granted  by  this 
notice  will  become  effective  beginning 
with  the  1990  model  year. 
SUPPLEMENTARY  INFORMATION:  This 
agency  received  a  submission  dated  July 
13, 1988  from  Nissan  Motor  Company 
(Nissan)  seeking  an  exemption  from  the 
parts  marking  requirements  of  the 
vehicle  theft  prevention  standard  (49 
CFR  Part  541).  pursuant  to  the 
requirements  of  49  CFR  Part  543, 
Petition  for  Exemptior  from  the  Vehicle 
Theft  Prevention  Standard.  The  agency 
reviewed  the  July  13,  "988  submission 
and  concluded  that  it  constituted  a 
complete  petition.  Accordingly,  July  13. 
1988  is  the  date  on  which  the  statutory 
120  day  period  for  procesing  Nissan's 
petition  began.  The  agency  further 
decided  to  grant  the  company's  request 
under  49  CFR  Part  512  lo  ti'eat  new 
product  plans  for  Model  Year  1990  and 
certain  design  specifications  as 
confidential  business  information. 
In  its  petition,  Nissan  included  a 
detailed  description  of  the  identity, 
design,  and  location  of  the  components 
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of  the  antitheft  device,  including 
diagrams  of  the  components  and  their 
location  in  the  vehicle.  Nissan  states 
that  the  Nissan  "Model  Q"  will  have  the 
same  antitheft  device  that  is  ciurrently 
standard  on  the  Nissan  300ZX  and 
Nissan  Maxima  models. 

To  activate  the  system,  the  driver 
must  tiuTi  the  ignition  switch  to  the 
"OFF'  position,  and  ensure  that  all 
doors,  the  hood,  and  the  trunk  lid  are 
closed  and  locked.  The  doors  may  be 
locked  either  with  or  without  the  key.  If 
an  unauthorized  entry  is  attempted 
through  the  doors,  the  hood,  the  trunk 
lid,  if  any  of  the  key  cylinders  are 
tampered  with,  or  if  either  of  the  doors 
or  the  trunk  lid  should  be  opened  by 
releasing  the  inside  door  lock  knob  or  by 
using  the  opener  switch,  the  headlights 
will  flicker  on  and  off  and  the  alarm 
(horn)  will  sound. 

Additionally,  the  system  is  armed 
with  a  starter  interrupt  function  so  that, 
if  tampering  does  occur,  the  engine  will 
not  start.  The  alarm  automatically  turns 
off  in  2  to  4  minutes.  However,  if  one  of 
the  protected  areas  is  tampered  with 
again,  the  alarm  will  sound  once  more.  If 
this  occurs,  the  alarm  will  continue  to 
1    sound  and  the  starter  will  not  operate 
until  the  door  or  trunk  lid  is  unlocked 
with  the  key.  Once  the  system  has  been 
activated,  it  may  be  turned  off  only  by 
unlocking  either  the  doors  or  trunk  lid 
with  the  key  or  by  turning  the  ignition 
switch  to  the  "ACC"  or  "ON"  position. 
"Model  Q"  is  also  equipped  with  a 
steering  column  locking  device,  so  that, 
if  an  unauthorized  person  should 
forcibly  break  the  steering  column 
locking  device  and  the  ignition  switch  is 
jump-started,  the  interrupt  relay  will  be 
activated  by  preventing  the  starter 
motor  from  operating.  Switches,  sensors 
and  control  units  are  located  within 
protected  areas  in  the  vehicle  to  prevent 
the  antitheft  device  from  being  defeated 
or  circumvented. 

An  indicator  light  on  the  cluster  panel 
illuminates  different  signals  to  let  the 
driver  know  the  condition  of  the 
warning  system.  If  the  ignition  switch  is 
in  the  "OFF"  position  and  if  the  doors, 
hood,  or  trunk  lid  are  open,  the  indicator 
light  will  flicker  to  remind  the  driver  to 
arm  the  system.  If  the  doors  are  closed 
and  then  left  unlocked,  the  light  will  go 
off  and  the  vehicle  will  be  left  unarmed. 
The  indicator  light  will  come  on  for 
approximately  30  seconds  when  the  last 
door  [hood  or  trunk  lid)  is  locked,  after 
which  the  light  will  go  off  to  indicate 
that  the  warning  system  is  armed. 

Nissan  further  states  that  extensive 
testing  has  been  conducted  to 
demonstrate  the  reliabiliy  and  durability 
of  its  antitheft  device.  Nissan's  testing 
confirmed  the  device's  tolerance  for 


temperature  extremes,  stress,  shock, 
vibration,  humidity,  repeated  operation, 
static  electricity,  and  other  factors. 

Nissan  believes  that  its  antitheft 
device  will  reduce  and  deter  theft  of  the 
"Model  Q"  based  on  reduced  theft  rates 
of  the  300ZX  and  Maxima  carlines 
which  are  presently  equipped  with  the 
same  device.  The  company  based  its 
belief  upon  theft  data  for  Model  Years 
1983/1984,  which  the  agency  has 
published  at  50  PR  46666.  Nissan  states 
that  the  300ZX  has  been  equipped  with 
the  antitheft  device  since  the  model 
designation  was  changed  from  280ZX  to 
300ZX  in  July  1983.  Nissan  also  states 
that  thefts  of  the  300ZX  dropped 
significantly  in  that  model  line,  resulting 
in  a  51  percent  decrease  for  the  Model 
Year  1984  theft  rates  and  42  percent 
drop  in  the  Model  Year  985  theft  rates  as 
compared  to  the  MY  1983  theft  rates  (per 
1,000  vehicles).  Compared  to  the  MY 
1983  theft  rates,  further  analysis 
revealed  that  thefts  of  the  300ZX 
dropped,  resulting  in  a  30  percent 
decrease  for  Model  Year  1986,  and  a  45 
percent  decrease  for  Model  Year  1987 
(per  1,000  vehicles). 

Additionally,  Nissan  reports  that  the 
Maxima  has  been  equipped  with  the 
antitheft  device  since  the  model 
designation  was  changed  from  810  to 
Maxima  in  October  1984.  Compared  to 
the  Model  Years  1983/84  theft  rates,  the 
Maxima  car  line  had  a  47  percent 
decrease  in  theft  rates  for  Model  Year 
1985,  a  3.1  percent  decrease  for  Model 
Year  1986,  and  a  25  percent  increase  in 
theft  rates  for  Model  Year  1987  (per 
1,000  vehicles). 

Nissan  believes  that  reductions  of 
theft  rates  for  the  300ZX  and  Maxima 
models  are  primarily  caused  by  the 
antitheft  device.  Since  the  Nissan 
"Model  Q"  will  be  equipped  with  the 
same  antitheft  device  as  the  300ZX  and 
the  Maxima,  they  expect  that  the 
antitheft  device  of  the  "Model  Q"  will 
be  as  effective  in  reducing  and  deterring 
theft  in  that  line.  The  agency  granted 
Nissan's  petition  for  exemption  from  the 
parts-marking  requirements  of  Part  541 
for  the  Maxima  and  300ZX  carlines 
beginning  with  the  1987  Model  Year  (See 
51  FR  24779). 

Based  on  substantial  evidence,  the 
agency  believes  that  the  antitheft  device 
for  the  Model  Year  1990  "Model  Q" 
carline  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
making  requirements  of  the  theft 
prevention  standard  (49  CFR  Part  541). 

This  determination  is  based  on  the 
information  Nissan  submitted  with  its 
petition  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  the  types  of 


performance  listed  in  9  543.6(a)(3): 
Promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circumventing  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4),  the 
agency  also  finds  that  Nissan  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  en 
the  information  Nissan  provided  on  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
test  procedures  prescribed  by  Nissan's 
engineering  department  for  the  antitheft 
system  and  its  components.  Nissan 
noted  also  that  the  function  and  design 
of  its  antitheft  device  are  identical  to 
those  of  other  devices  that  the  agency 
has  considered  likely  to  be  at  least  as 
effective  as  complying  with  Part  541 
would  be. 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  make  it  difficult  at 
this  early  stage  of  the  theft  standard's 
implementation  to  compare  the 
effectiveness  of  an  antitheft  device  with 
the  effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  requires  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available, 

NHTSA  notes  that  if  Nissan  wishes  in 
the  future  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  Section  543.7(d)  states 
that  a  Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  line  exempted 
under  this  Part  and  equipped  with  the 
antitheft  device  on  which  the  line's 
exemption  was  based.  Further, 
§  543.9(c)(2)  provides  for  the  submission 
of  petitions  "(t)o  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
S  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change  in 
the  components  or  design  of  an  antitheft 
device.  "The  significance  of  many  such 
changes  could  be  de  minimus. 
Therefore,  NHTSA  suggests  that  if 
Nissan  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimus,  then  the 
company  should  consult  the  agency 


before  preparing  and  submitting  a 
petition  to  modify. 

(IS  U.S.C.  20Z5.  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on  November  3. 1986. 

Diane  K.  Steed. 

Administrator. 

[FR  Doc.  88-25819  Filed  11-7-88;  8:45  am] 
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VETERANS  ADMINISTRATION 

Veterans'  Advisory  Committee  For 
Environmental  Hazards;  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Veterans'  Advisory  Committee  for 
Environmental  Hazards  has  been 
renewed  two  year  period  beginning 
October  24, 1988  through  October  24. 
1990. 

Dated:  October  28, 1988. 

By  direction  of  the  Administrator. 
DennU  R.  Boxx, 

Deputy  Associate  Deputy  Administrator  for 
Public  Affairs. 

(FR  Doc.  88-25741  Filed  11-7-88;  8:45  am) 
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Advisory  Committee  on  Readjustment 
Problems  of  Vietnam  Veterans; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
the  Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  November  17, 18 
and  19, 1988.  The  purpose  of  the  meeting 
is  to  enable  the  committee  to  have  first 
hand  experience  of  VA  health  care 
services  for  Vietnam  era  veterans 
through  review  of  treatment  units,  and 


discussions  with  VA  mental  health 
professionals  and  veteran  patients.  This 
meeting  will  be  a  field  meeting  primarily 
conducted  at  the  Tacoma  Vet  Center 
and  American  Lake  VA  Medical  Center. 
The  Tacoma  Vet  Center  is  located  at 
4801  Pacific  Avenue,  Tacoma, 
Washington  98408,  and  American  Lake 
VA  Medical  Center  is  located  at 
Veterans  Dr.,  Tacoma,  Washington 
98493.  The  meetings  on  November  17 
and  18  will  begin  at  8:30  a.m.  and 
conclude  at  4:30  p.m.  Both  day's  agenda 
will  consist  of  direct  observations  of 
several  VA  treatment  units  and  facilities 
to  include  the  Post-Traumatic  Stress 
Treatment  Program,  Alcohol/Drug 
Treatment  Program,  Mental  Hygiene 
Clinic,  and  the  Tacoma  Vet  Center.  The 
agenda  for  November  17  will  also 
include  a  Committee  small  group  tour  of 
VA  facilities  in  Seattle,  Washington  to 
include  the  Vet  Center,  Medical  Center, 
and  Regional  Office.  The  Seattle  Vet 
Center  is  located  at  1322  East  Pike 
Street,  Seattle.  Washington  98122  and 
the  Seattle  Medical  Center  is  located  at 
1661  S.  Columbian  Way,  Seattle, 
Washington  98108. 

The  address  of  the  Seattle  Regional 
Office  is  915  Second  Avenue,  Seattle, 
Washington  98174.  The  Committee  will 
tour  mental  health  facilities  at  both  the 
Vet  Center  and  Medical  Center,  and 
they  will  meet  with  the  Regional  Office 
director  and  his  staff  to  review  issues  of 
adjudication  and  compensation  of  post- 
traumatic stress  disorder  claims. 

The  second  day's  agenda  will  also 
consist  of  a  stationary  meeting  at 
American  Lake  VAMC  in  conference 
with  several  VA  officials  regarding 
overall  mental  health  services  for 
Vietnam  era  veterans.  Participating  VA 
officials  include  the  Medical  Center 
Director,  the  Chief  of  Staff,  the  Chiefs  of 
Psychiatry,  Psychology,  and  Social 


Work  Services.  The  Directors  for  all 
Medical  Center  mental  health  programs 
will  also  participate.  The  meeting  on 
November  19  will  begin  at  8:30  a.m.  and 
conclude  at  12  noon.  The  third  day's 
agenda  will  consist  of  a  committee 
executive  meeting  regarding  committee 
deliberations,  recommendations,  and 
future  work  plans. 

The  meeting  will  be  closed  from  8:30 
a.m.  to  4:30  p.m.  on  Thursday.  November 
17  and  Friday,  November  18,  in 
accordance  with  provisions  cited  in  5 
U.S.C.  552b(c)(6).  During  this  portion  of 
the  meeting,  the  committee  will  be 
engaging  in  discussions  with  VA  mental 
health  professionals  and  veterans. 
These  discussions  will  disclose 
information  of  a  personal  nature  for 
veteran  patients  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  The  meeting  on 
November  19  will  be  located  at  the 
Sheraton  Hotel,  1320  S.  Broadway  Plaza, 
Tacoma,  Washington  98402,  and  will  be 
open  to  the  public  to  the  seating 
capacity  of  the  room. 

This  meeting  notice  provides  for  less 
than  15  days  notice.  It  is  not  possible  in 
the  near  future  to  convene  the  group  at 
this  particular  location  and  time.  The 
meeting  must  be  held  at  the  scheduled 
times  in  order  to  avoid  adverse  effects 
on  agency  services  to  Post  Traumatic 
Stress  Disorder. 

Anyone  having  questions  concerning 
the  meeting  may  contact  Arthur  S. 
Blank,  )r.,  M.D.,  Director,  Readjustment 
Counseling  Service.  Veterans 
Administration  Central  Office,  (phone 
number  202-233-3317/3303). 

Date:  November  4, 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer 
[FR  Doc.  88-25892  Filed  11-7-88;  8:45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices  of   meetings   pubttshed 
under  the   "Government   in   the   Sunshine 
Act"   (Pub.   L.    94-409)   5   U.S.C.    552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION: 

DATE  AMD  TIME:  ZMi  p.m.  (Eastern  Time) 
Monday,  November  14, 1988. 
place:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  BuiJding,  2401  "E"  Street,  NW., 
Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be  open 
to  the  Public  and  Part  will  be  Closed  to 
the  Public. 

MATTERS  TO  BE  CONSiOEREO: 
Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission 

Opera tioas — (Office  of  Management) 

Closed  Session 

Discussion  of  a  Certain  Commissioner's 
Charge 

Note:  Any  matter  not  discussed  or 
roncluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  any  time 
f..r  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Frances  M.  Hart, 
Executive  Officer  on  (202)  634-6748. 

Dated:  November  3. 1988 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  88-25658  Filed  11-4-88;  10:09  am] 

BILUNG  CODE  6750-06-M 


FEDERAL  RESERVE  SYSTEM: 

Board  of  Governors 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

November  14, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  r  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations  scheduled 
for  the  meeting. 

Dated:  November  4, 1988. 
James  Mc'Vfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-25912  Filed  11-4-88;  2:59  pm] 

BlUJfK)  CODE  S2tO-01-M 

INTERSTATE  COMMERCE  COMMISSION 

Open  Special  Conference;  November  15, 
1988 

TIME:  10:00  a.m. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  & 

Constitution  Avenue,  NW.,  Washington, 

DC  20423. 

MATTER  TO  BE  DISCUSSED: 

Finance  Docket  No.  30965  (Sub-No.  1). 

Delaware  and  Hudson  Rail  way 
Company — Lease  and  Trackage  Rights 
Exemption — Springfield  Terminal  Railway 
Company — Review  of  Arbitral  .4  ward 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alvin  H.  Brown,  Office  of 

Government  and  Public  Affairs, 

Telephone:  (202)  275-7252. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-25893  Filed  11-4-88;  1;45  pm| 

BILUNG  CODE  7035-01-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  November  7, 14,  21,  and 
28,  1988. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pi.><e.  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  .November  7 

Wednesday,  November  9 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Thursday.  November  10 
10:00  a.m. 
Briefing  on  Final  Rule  on  Standards  for 

Protection  Against  Radiation — Part  20 

(Public  Meeting). 


Week  of  November  14 — Tentative 

Wednesday,  November  16 

10:00  a.m. 
Briefing  on  Status  of  Location  of 

Exploratory  Shaft  at  Yucca  Mountain 
(Public  Meeting). 

Thursday,  November  17 
3:30  p.m. 
.Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  necdod). 

Week  of  November  21— Tentative  ' 

Wednesday,  November  23 

10:00  a.m. 
Briefing  on  Effectiveness  of  Diagnostic 
Evaluations  (Public  Meeting). 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 
2:00  p.m. 
Briefing  on  Accident  Management  Program 
(Public  Meeting). 

Week  of  November  28 — Tentative 

Thursday,  December  1 
10:00  a.m. 
Meeting  with  State  of  Nevada  on  High 
Level  Waste  Program  (Public  Meeting) 
(Tentative). 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

ADDITIONAL  INFORMATION:  By  a  vote  of 
3-0  (Commissioner  Caxr  was  not  present 
and  Commissioner  Curtiss  did  not 
participate)  on  November  2,  the 
Commission  determined  pursuant  to  5 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  Commission 
business  required  that  "Affirmation  of 
10  CFR  Part  73— Safeguards 
Requirements  for  Fuel  Facilities 
Possessing  Formula  Quantities  of 
Strategic  Special  Nuclear  Material" 
scheduled  for  November  2,  be  held  on 
less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshino 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDING)— (301) 
492-0292. 
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CONTACT  PERSON  FOR  MORE 

INFORMATION:  WUliam  Hill,  (301]  492- 

1661. 

WUliam  M.  Hill.  Jr., 

Office  of  the  Secretary. 

November  4, 1988. 

[FR  Doc.  88-25899  Filed  11-4-88;  2:11  pm) 

ULLINO  CODE  7S90-01-M 


UNITED  STATES  INSTITUTE  OF  PEACE 
TIME  AND  DATE:  1:00-4:00  p.m.  Monday, 
November  14, 1988. 

PLACE:  World  Affairs  Center,  312  Sutter 
Street,  San  Francisco,  CA. 
STATUS:  Open  (telephone  415-982-2541 
for  reservations). 

PURPOSE  AND  AGENDA:  The  third  of  a 
series  of  Public  Workshops  scheduled 
by  the  growing  United  States  Institute  of 
Peace,  "A  Preliminary  Discussion  of  the 
U.S.  Public  Effort  for  Peace,  1984-1988," 
will  focus  on  basic  questions  regarding 
the  national,  nongovernmental  effort  for 
a  more  peaceful  world.  The  panel 
members  will  be  drawn  from  the 
scholarly,  philanthropic,  exchange,  and 
educational  worlds. 
CONTACT:  Ms.  Aileen  C.  Hefferren, 
Telephone  202-457-1700. 

Dated:  November  1, 1988. 
Samuel  W.  Lewis, 
President. 
[FR  Doc.  88-25842  Filed  11-3-88;  4:56  pmj 
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This  section   of  the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  docunnents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared   corrections  are   issued   as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Reg.  Nos.  4  and  16] 

Disability  Insurance  and  Supplemental 
Security  Income;  Nonpayment  Policy 
for  Consultative  Examination 
Appointments  That  Are  Not  Kept 

Correction 

In  proposed  rule  document  88-23218 
beginning  on  page  39487  in  the  issue  of 
Friday,  October  7, 1988,  make  the 
following  corrections: 

1.  On  page  39488,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  10th  line,  "of  should 
read  "on". 

2.  On  the  same  page,  in  the  third 
column,  under  Executive  Order  12291,  in 
the  second  paragraph,  in  the  sixth  line, 
'■$302  million"  should  read  "$3.2 
million". 

§404.1624    [Corrected] 

3.  On  page  39489.  in  the  first  column, 
in  §  404.1624(b),  in  the  third  line,  "of 
should  read  "a". 

BILLING  COOE  1S0S^)1-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Annual  List 

Correction 

In  notice  document  88-23069  beginning 
on  page  39367  in  the  issue  of  Thursday. 
October  6, 1988,  make  the  following 
corrections: 

1.  On  page  39369,  in  the  1st  page- 
column,  under  California,  in  the  second 


table-column,  in  the  14th  entry, "Gilro 
City"  should  read  "Gilroy  City". 

2.  On  the  same  page,  in  the  2nd  page- 
column,  in  the  2nd  table-column,  in  the 
21st  entry,  "Serra  County"  should  read 
"Sierra  County". 

3.  On  the  same  page,  in  the  same 
page-column,  under  Colorado,  in  the  first 
table-column,  in  the  first  entry,  "Admas 
County"  should  read  "Adams  County". 

4.  On  the  same  page,  in  the  same 
column,  under  Colorado,  in  the  second 
table-column,  in  the  second  entry, 
"Paurora  City"  should  read  "Aurora 
City". 

5.  On  the  same  page,  in  the  3rd  page- 
column,  under  Florida,  the  15th  entry  in 
the  1st  table-column  ("St.  Lucie  County 
Less  Port")  and  the  corresponding  entry 
in  the  2nd  table  column  ("Pierce  City") 
should  be  removed. 

6.  On  the  same  page,  in  the  same 
page-column,  under  Florida,  in  the  2nd 
table  column,  in  the  16th  entry,  before 
"Port  St.  Lucie  City"  insert  "St.  Lucie 
County  Less  Fort  Pierce". 

7.  On  page  39370,  in  the  second  page- 
column,  in  the  first  table-column,  in  the 
seventh  entry,  "Twihs  Falls  City"  should 
read  'Twins  Falls  City". 

8.  On  the  same  page,  in  the  same 
page-column,  under  Illinois,  in  the  2nd 
table  column,  in  the  25th  entry,  "St. 
Clear  County"  should  read  "St.  Clair 
County". 

9.  On  the  same  page,  in  the  third  page- 
column,  in  the  first  table-column,  in  the 
fourth  entry,  "Joliet  County"  should  read 
"Joiiet  City". 

10.  On  the  same  page,  in  the  same 
page  column,  in  the  first  table-column,  in 
the  eighth  entry,  "Ls  Salle  County" 
should  read  "La  Salle  County". 

11.  On  page  39371,  in  the  1st  page- 
column,  in  the  1st  table-column,  in  the 
15th  entry,  "Kokomo  County"  should 
read  "Kokomo  City". 

12.  On  the  same  page,  in  the  same 
page-column,  in  the  same  table-column, 
in  the  21st  entry,  "Muncie  County" 
should  read  "Muncie  City". 

13.  On  the  same  page,  in  the  3rd  page- 
column,  in  the  2nd  table-column,  in  the 
32nd  entry,  after  "Owensboro  City" 
remove  the  period  and  insert  "in  Davies 
County.". 

14.  On  page  39372,  in  the  3rd  page- 
column,  in  the  1st  table-column,  in  the 
15th  entry,  "Jackson  County"  should 
read  "Jackson  City". 

15.  On  page  39374,  in  the  first  page- 
column,  under  New  Jersey,  in  the  first 


table-column,  in  the  second  entry, 
"Camdem  City  "should  read  "Camden 
City". 

16.  On  the  same  page,  in  the  2nd  page- 
column,  under  New  York,  in  the  2nd 
table-colunm,  in  the  12th  entry,  "Orelans 
County"  should  read  "Orleans  County". 

17.  On  page  39375,  in  the  3rd  page- 
column,  in  the  1st  table-column,  in  the 
52nd  entry,  "Sanbana  Municipo"  should 
read  "Sanbana  Grande  Municipa";  and 
in  the  2nd  table-column,  in  the 
corresponding  entry,  make  the  same 
correction. 

18.  On  page  39376,  in  the  first  page- 
column,  under  Tennessee,  in  the  first 
table-column,  in  the  ninth  entry. 
"Clarksville  County"  should  read 
"Clarksville  City". 

19.  On  the  same  page,  in  the  3rd  page- 
column,  in  the  2nd  table-coiuma,  in  the 
18th  entry,  after  "Houston  City."  insert 
"Missouri  City.". 

20.  On  the  same  page,  in  the  same 
page-column,  in  the  1st  table-column,  in 
the  37th  entry  "Harlingen  County" 
should  read  "Harlingen  City". 

21.  On  page  39377,  in  the  3rd  page- 
column,  under  Washington,  in  the  1st 
table-column,  in  the  2l8t  entry, 
"Longview  County"  should  read 
"Longview  City". 

22.  On  page  39378.  in  the  2nd  page- 
column,  in  the  second  table-column,  in 
the  11th  entry,  "Doughlas  County" 
should  read  "Douglas  County". 

BILUNG  CODE  1505-014) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-6] 

Alteration  of  VOR  Federal  Airway  V-68; 
CO 

Correction 

In  rule  document  88-23868  beginning 
on  page  40408  in  the  issue  of  Monday, 
October  17, 1988,  make  the  following 
correction: 

§71.123    [Corrected] 

On  page  40409,  in  the  first  column,  in 
§  71.123,  under  V-68  [Amended],  in  the 
fourth  line,  "Cortex"  should  read 
"Cortez". 

BILUNG  CODE  15054)1-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  73 
[Airspace  Docket  No.  83-AWA-26] 

Proposed  Department  of  Energy 
Prohibited  Areas 

Correction 

In  proposed  rule  document  88-23873 
appearing  on  page  40452  in  the  issue  of 
Monday,  October  17, 1988,  make  the 
following  correction: 

In  the  sdcond  column,  under 
Withdrawal  of  ANPRM,  in  the  fourth 
line,  "83-AWS-26"  should  read  "83- 
AWA-26'\ 

BILUNG  COOE  1S0»«1-O 


UMi 


Tuesday 
November  8,  1988 


Part  II 


"i 


Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  701,  780,  784,  815,  816  and 

817 

Surface  Coal  Mining  and  Reclamation 

Operations;  Permanent  Regulatory 

Progam;  Reclamation  and  Operation  Plan; 

Performance  Standards;  Roads;  Rnal 

Rule 


45190       Federal  Register  /  Vol.  53,  No.  216  /  Tuesday.  November  8,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53,  No.  216  /  Tuesday.  November  8,  1988  /  Rules  and  Regulattons       451S1 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701. 780, 784, 815, 816, 
and  817 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Reclamation  and  Operation 
Plan;  Performance  Standards;  Roads 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  Department  of  the  Interior  (DO!) 
is  amending  its  rules  governing  roads  at 
surface  and  underground  mining 
operations  and  coal  exploration 
operations.  The  provisions  for  roads  are 
to  replace  rules  that  previously  were 
suspended.  These  rules  define  a  road, 
establish  a  road  classification  system, 
and  set  forth  performance  standards 
that  allow  regulatory  authorities  to 
approve  designs  tailored  to  local  needs. 
Also,  revised  information  requirements 
for  the  reclamation  and  operations  plan 
reflect  changes  in  the  performance 
standards  for  roads. 
EFFECTIVE  DATE:  December  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wiles,  P.E.,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240:  Telephone  (202)  343-1502. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussiun  of  Final  Rule  and  Comments 
Ul.  Procedural  Matters 

I.  Baclcground 

Section  701(28)(B1  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(the  Act),  30  U.S.C.  1201  et  seq..  defines 
"surface  coal  mining  operations"  to 
include  roads  constructed,  improved  or 
used  for  access  to  the  mine  site  and  for 
haulage.  The  Act  also  establishes 
specific  environmental  protection 
performance  standards  governing  roads 
used  for  access  into  and  across  the  mine 
site  during  surface  coal  mining  and 
reclamation  operations  in  section  515(b) 
(17)  and  (18).  Section  515(b)(17)  provides 
that  all  surface  coal  mining  and 
reclamation  operations  shall  "insure 
that  the  construction,  maintenance,  and 
postmining  conditions  of  access  roads 
into  and  across  the  site  of  operations 
will  control  or  prevent  erosion  and 
siltation,  pollution  of  water,  damage  to 
fish  or  wildlife  or  their  habitat,  or  public 
or  private  property."  Section  515(b)(18) 


provides  that  all  operations  shall 
"refrain  from  the  construction  of  roads 
or  other  access  ways  up  a  stream  bed  or 
drainage  channel  or  in  such  proximity  to 
such  chaimel  so  as  to  seriously  alter  the 
normal  flow  of  water."  Section 
516(b)(10)  of  the  Act  imposes  these  same 
requirements  on  roads  associated  with 
underground  mines  with  such 
modifications  as  are  necessary  to 
accommodate  the  distinct  differences 
between  surface  and  underground 
mining. 

The  permanent  regulatory  program 
promulgated  on  March  13, 1979, 
contained  expansive  and  detailed 
provisions  pertaining  to  road 
construction,  maintenance  and 
postmining  conditions.  The  rule  at  30 
CFR  701.5  defined  roads  for  surface 
mining  operations  and  established  a 
three-tiered  road  classification  system 
(44  FR  15320,  March  13, 1979).  Specific 
provisions  for  each  classification  were 
established  at  30  CFR  816.150-178  (44  FR 
15416-15421).  At  the  same  time,  similar 
requirements  for  underground  mines 
were  established  at  30  CFR  817.150- 
817.176  (44  FR  15442-15447). 

The  permanent  program  rules  were 
challenged  in  a  suit  filed  with  the  U.S. 
District  Court  for  the  District  of 
Columbia.  The  court  remanded  the  rules 
for  further  consideration  because  the 
Secretary  had  not  given  adequate  notice 
that  he  was  considering  a  classification 
system.  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144.  slip  op.  at  32-36  (D.D.C.  May  16. 
1980).  As  a  result  of  the  court  decision, 
OSMRE  suspended  its  permanent 
program  rules  for  roads  (45  FR  51547, 
August  4, 1980). 

New  rules  substantially  different  from 
the  remanded  and  suspended  1979  rules 
were  proposed  on  January  4, 1982  (47  FR 
56)  and  April  16, 1982  (47  FR  16592)  and 
were  finalized  in  a  rule  published  May 
16, 1983  (48  FR  22110).  The  1983  rules, 
although  constituting  an  extensive 
expansion  of  the  statutory  performance 
standards,  gave  regulatory  authorities 
greater  flexibility  as  to  the  details  of 
road  design  than  did  the  remanded  and 
suspended  1979  rules.  Upon  issuance, 
the  1983  rules  were  challenged  in  the 
U.S.  District  Court  for  the  District  of 
Columbia.  In  response  to  the  challenge, 
the  court  remanded  §  816.150(a)  (In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  II,  No.  79-1144,  slip  op.  at  24- 
28  (D.D.C.  Oct.  1, 1984),  hereafter  Round 
yllj.  The  court  held  that  OSMRE,  in 
promulgating  the  classification  system 
in  30  CFR  816.150(a),  violated  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  by  again  not  providing 
adequate  notice  and  opportunity  to 
comment  (Slip  op.  at  28). 


Subsequently,  in  an  amended  order 
filed  December  10, 1984.  the  court 
remanded  all  of  the  rules  governing 
roads  which  were  dependent  upon  the 
road  classification  system.  OSMRE  then 
suspended  those  rules  as  well  as  the 
definition  olroad  at  §  701.5  (50  FR  7278. 
February  21, 1985).  The  definition  was 
suspended  to  give  OSMRE  an 
opportunity  to  reconsider  all  the 
provisions  in  the  rules  affecting  the 
performance  standards  for  roads. 

OSMRE  proposed  new  road  rules  on 
November  3, 1987  (52  FR  42258)  that 
were  quite  similar  to  the  remanded  and 
suspended  1983  rules.  Public  hearings 
were  scheduled  for  January  5, 1988,  in 
Washington,  DC:  Denver,  CO:  and 
Knoxville,  TN.  Since  no  one  requested 
to  testify  at  these  hearings,  none  were 
held.  The  comment  period  closed  on 
January  12, 1988.  OSMRE  received  152 
individual  comments  from  23  sources: 
Ten  industry  associations,  eight  State 
regulatory  authorities,  two  public 
interest  groups,  and  three  Federal 
agencies.  OSMRE  also  received 
comments  from  the  Environmental 
Protection  Agency  (EPA)  after  the 
comment  period  had  closed. 

The  rules  adopted  today  replace  the 
rules  suspended  in  1985  (50  FR  7278, 
February  21, 1985).  The  minor  changes 
from  the  proposed  rule  are  identified  in 
the  following  discussion  of  the  final  rule. 
OSMRE  believes,  based  on  analysis  of 
the  issues  involved,  the  legislative 
history  of  the  Act,  and  the 
administrative  record  of  this  rulemaking, 
including  comments  received,  that  this 
final  rule  is  a  reasonable  interpretation 
and  expansion  of  the  provisions  of 
sections  515(b)  (17)  and  (18)  of  the  Act. 

OSMRE  has  not  identified  any 
differences  between  roads  for  surface 
and  underground  mines  that  would 
appear  to  necessitate  different 
regulatory  provisions  under  this 
rulemaking.  Therefore,  the  final 
permitting  rule  applicable  to  roads  for 
surface  mining  activities  at  30  CFR 

780.37  and  the  final  rule  for  underground 
mining  activities  at  30  CFR  784.24  are 
identical.  Similarly,  the  final 
performance  standards  for  surface 
mining  activifies  at  30  CFR  816.150  and 
816.151  are  identical  to  the  performance 
standards  for  underground  mining 
activities  at  30  CFR  817.150  and  817.151 
respectively.  The  final  permitting  rule 
applicable  to  support  facilities  for 
surface  mining  activities  at  30  CFR 

780.38  and  the  final  rule  applicable  to 
such  facilities  for  underground  mining 
activities  at  §  784.30  are  also  identical. 
The  discussion  of  the  revisions  to  30 
CFR  780.37,  780.38,  816.150,  and  816.151 
should  be  understood  to  apply  also  to 


the  rc.-isions  to  30  CFR  7M.24.  784.30, 
817.150,  and  817.151.  respectively. 

II.  Discussion  of  Final  Rule  and 
Comments 

This  portion  of  the  preamble  consists 
of  a  description  of  the  rules  adopted, 
changes  to  the  proposal,  comments 
received,  and  OSMRE's  response  to 
comments. 

A.  General  Comments 

In  addition  to  receiving  comments  on 
specific  provisions  of  the  November  3. 
1987,  proposed  rules,  OSMRE  received 
several  general  comments.  Two 
commenters  requested  time  extensions 
of  30  days  to  allow  adequate  time  to 
evaluate  the  proposed  regulations. 
OSMRE  did  not  accede  to  the  time 
extension  requests;  however.  OSMRE 
did  give  full  consideration  to  all 
comments  received  on  the  proposed  rule 
regardless  of  whether  the  comments 
were  timely  or  late.  The  proposed  rule 
allowed  seventy  days  for  the  submission 
of  written  comments.  OSMRE  beheves 
that  this  amount  of  time  strikes  a 
balance  between  the  needs  of  reviewers 
and  the  agency's  responsibility  to 
implement  the  Act  expeditiously  through 
regulations. 

One  conunenter  stated  that  the 
proposed  regulations  do  not  provide 
consistent  guidance  to  regulatory 
authorities,  or  establish  minimum 
national  standards  for  construction, 
maintenance,  or  reclamation  of  roads. 
The  commenter  suggested  that  the 
proposed  regulations  be  withdrawn,  and 
noted  that  OSMRE  has  a  mandatory 
obligation  to  include  standards  in  the 
regulations,  and  that  failure  to  provide 
these  standards  is  a  violation  of  the  Act. 
The  commenter  stated  that  Congress 
enacted  sections  515(b)  (10).  (17).  and 
(18)  with  the  intent  to  set  "appropriate 
limits"  for  road  construction, 
manintenance.  and  reclamation.  The 
commenter  also  slated  that  the  1979 
regulations  implemented  this 
congressional  intent  to  provide 
minimum  standards,  but  that  adequate 
specific  requirements  no  longer  exist  in 
the  proposed  regulations.  The 
commenter  arguod  further  that,  under 
these  regulations.  Federal  and  State 
agencies,  particularly  States  whose 
regulations  can  be  "no  more  stringent 
than"  the  Federal  program  will  be 
unable  to  set  meaningful  standards.  The 
commenter  also  suggested  that  the 
proposed  regulations  be  withdrawn 
pending  the  outcome  of  current  litigation 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  where  the 
issue  of  requiring  minimum  national 
standards  was  under  consideration. 


OSMRE  disagrees.  Sections  S15(bKl7) 
and  (18)  of  the  Act  establish  statutory 
perfornoance  standards  for  roads.  In  its 
January  29, 1988,  opinion,  the  Courts  of 
Appeals  for  the  District  of  Columbia 
Circuit  concurred  with  the  Secretary  of 
the  Interior  that  the  Act  does  not 
automatically  and  inevitably  require 
him  to  "flesh  out'  statutory  performance 
standards  except  in  limited  cases  for 
which  such  a  requirement  is  clearly 
established,  such  as  sections  515(b)(13). 
516(b)(5)  and  517(a)  of  the  Act  [KWF  v. 
Hodel.  839  F.2nd  694.  734  (DC  Cir..  1988). 
hereafter  N\VF  v.  Hodel).  The  court 
went  on  to  say.  'The  Secretary  is  to 
exercise  his  informed  discretion  in 
deciding  what  other  statutory 
performance  standards  bear  elucidation 
or  elaboration.  In  short,  we  read  the  Act 
*  *  *  to  afford  the  Secretary  discretion, 
absent  an  express  statutory  instruction 
to  regulate,  to  decide  whether  fleshing 
out  is  appropriate  in  light  of  other 
concerns.  Chief  among  these  concerns  is 
a  need  to  accommodate  widely  varying 
local  conditions  that  will  not  admit  of  a 
single  nationwide  rule."  (id.  p.  735) 
Additional  material  in  support  of  the 
legal  sufficiency  of  the  regulatory 
approach  taken  in  these  rules  appears  in 
tlie  Secretary's  March  5. 1984  district 
court  brief  filed  in  Round  FI  at  p.  160- 
166. 

This  discussion  concerned  the 
Secretary's  elimination  in  1983  of 
minimum  national  environmental 
standards  contained  in  the  1979 
regulations  involving:  (1)  The 
contemporaneous  reclamation  of  mined 
lands,  (2)  the  design  of  earth  "terraces" 
on  restored  land,  and  (3)  the  exemption 
from  the  "approximate  original  contour" 
requirement  of  lands  featuring  unusually 
thick  or  thin  overburden.  The  court  went 
on  to  say,  "Under  [Motor  Vehicle  Mfrs. 
Ass'n  V.  State  Farm  MuL  Auto.  Ins.  Co., 
463  U.S.  29,  43  (1983)j  the  agency  must 
examine  the  relevant  data  and  articulate 
a  satisfactory  explanation  for  the 
revised  regulation  if  it  is  to  gain  judicial 
approbation"  (id.).  The  Secretary, 
therefore,  is  required  to  articulate  a 
satisfactory  explanation  for  the  final 
rule  and  to  discuss  the  specific 
comments  received  on  the  proposed 
rule.  However,  the  Secretary  is  not 
required  to  justify  changes  from  either 
the  1979  rule  or  the  1983  rule  since  both 
were  invalidated  upon  appeal. 

OSMRE  believes  this  rulemaking  is 
consistent  with  the  above  decision  of 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  and  that  more  specific 
minimum  national  standards  for 
construction,  maintenance,  or 
reclamation  of  roads  are  not  necessary. 
The  rules  adopted  today  constitute  a 


considerable  expansion  and  fleshing  out 
of  the  statutory  requirements  of  section 
515(b;(17)  and  (18)  of  the  Act.  However, 
in  accordance  with  section  101(f)  of  the 
Act  the  rules  take  into  account  regional, 
physical,  biological  and  climatic 
diversity  among  the  States  by  providing 
State  regulatory  authorities  with  the 
flexibility  to  incorporate  regional  and 
local  considerations  into  their  programs. 

One  commenter  noted  that  the 
construction  of  roads  and  support 
facilities  associated  with  coal  mining 
and  exploration  could  have  serious 
adverse  effects  on  historic  properties. 
The  commenter  indicated  that,  under 
these  rules,  regulatory  authorities  would 
not  adequately  identify  adverse  effects 
for  consideration  during  permit 
planning,  review,  and  approval  in  order 
to  avoid  or  mitigate  such  effects.  The 
commenter  suggested  that  a  new  section 
be  inserted  that  would  require  a 
description  of  the  methods  to  be  used  to 
identi^  properties  included  in  or  eligible 
to  be  in  the  National  Register  of  Historic 
Places,  and  the  efforts  to  be  taken  to 
prevent  or  control  damage  to  such 
properties. 

OSMRE's  regulations  at  30  CFR  Parts 
731,  732,  761,  772.  773.  779,  780,  783,  and 
784  (52  FR  4244-4263,  February  10. 1987) 
include  adequate  provisions  for  the 
identification  of  historic  properties  and 
consideration  of  the  ejects  of  all  surface 
mining  activities  on  such  properties, 
including  the  design  and  constriiction  of 
roads.  To  include  these  provisions  in  the 
performance  standards  for  roads,  or  for 
any  other  specific  activity  related  to 
surface  mining,  would  be  redundant. 

Two  commenters  were  concerned 
that,  if  the  roads  regulations  were 
finalized,  they  would  be  applied 
retroactively.  They  suggested  that 
retroactive  compliance  would  be 
expensive  and  actually  could  increase 
environmental  harm  due  to 
reconstruction  of  existing  roads.  The 
commenters  also  suggested  that  OSMRE 
clarify  that  the  regulations  apply 
prospectively  to  operators  requesting  a 
permit  as  of  the  date  that  a  State  adopts 
these  final  rules. 

OSMRE  anticipates  that  these  rules 
will  be  applied  prospectively  by  a  State 
after  a  State  has  amended  its  regulatory 
program  to  tie  no  less  effective  than 
these  regulations.  That  is,  a  State  would 
require  proposed  roads  included  in  a 
permit  or  permit  revision  application  to 
comply  with  the  roads  regulations 
adopted  by  the  State  pursuant  to  the.se 
Federal  regulations.  In  accordance  with 
30  CFR  701.11(e),  existing  roads  that 
meet  the  performance  standards,  but  not 
the  design  requirements,  may  be 
exempted  from  meeting  design 
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requirements  by  the  regulatory 
authority.  Therefore,  OSMRE  does  not 
anticipate  that  regulatory  authorities 
will  require  changes  in  existing  roads  if 
they  meet  environmental  performance 
standards.  Because  proposed  but  not 
constructed  roads  included  in  permits 
approved  prior  to  a  State's  adoption  of 
rules  pursuant  to  these  regulations 
would  comply  with  existing 
performance  standards  and  design 
requirements,  OSMRE  believes  that 
extensive  reworking  of  plans  would  not 
be  required. 

One  commenter  contended  that  the 
proposed  regulations  do  nothing  for 
environmental  protection  other  than  to 
restate  the  existing  performance 
standards  contained  within  the 
regulatory  program.  The  commenter 
went  on  to  argue  that  the  proposed 
regulations  create  an  excessive  amount 
of  unnecessary  paperwork  for  industry 
and  the  rgulatory  authorities.  The 
commenter  recommended  that  the 
proposed  regulations  should  not  become 
final. 

OSMRE  disagrees  because,  even 
though  general  performance  standards 
have  already  been  established  in  30  CFR 
Subchapter  K — Permanent  Program 
Performance  Standards,  there  is  a 
significant  need  to  have  sections 
specific  to  the  design,  construction, 
reconstruction,  improvement,  and 
maintenance  of  roads.  Roads  can  have  a 
significant  environmental  impact  if  they 
are  not  properly  managed  and,  with  this 
in  mind.  OSMRE  believes  that  the 
requirements  outlined  in  these  rules 
justify  the  documentation  required. 

B.  Section  701.5    Definitions:  Road 

The  definition  oiroadin  final  §  701.5 
is  identical  to  that  proposed  on 
November  3, 1987  (52  FR  42265),  except 
that  the  exemption  of  "pioneer  roads" 
contained  in  the  proposal  has  been 
deleted.  The  rule  defines  road  to  mean  a 
surface  right-of-way  for  purposes  of 
travel  by  land  vehicles,  including  mining 
equipment,  used  in  surface  coal  mining 
and  reclamation  operations  or  coal 
exploration.  The  term  road  encompasses 
the  entire  area  and  structures  within  a 
surface  right-of-way  that  is  constructed, 
used,  reconstructed,  improved,  or 
maintained  for  use  in  surface  coal 
mining  and  reclamation  operations  or 
coal  exploration,  including  use  by  coal 
hauling  vehicles  leading  to  transfer, 
processing,  or  storage  areas.  The  term 
specifically  excludes  ramps  and  routes 
of  travel  within  the  immediate  mining 
area  (discussed  below]  and  within 
excess  spoil  or  coal  mine  waste  disposal 
areas. 

The  proposed  rule  excluded  pioneer 
roads,  defined  in  the  proposal  as 


"temporary  routes  used  for  constructing 
access  or  haul  roads,"  from  the 
definition  of  road.  The  preamble  to  the 
proposed  rule  explained  that  pioneer 
roads  provide  preliminary  access  for  the 
construction  of  permanent  access  and 
haul  roads  or  equipment  roads  and  not 
for  mining  purposes  and  that  they  are 
either  replaced  by  a  primary  or  ancillary 
road  or  reclaimed  once  they  have 
fulfilled  their  purpose.  The  final  rule 
does  not  retain  the  exclusion.  OSMRE 
has  reviewed  the  issue  and  believes  that 
pioneer  roads  are  not  a  separate, 
discrete  category  of  roads,  but  are 
merely  part  of  the  process  of 
constructing  primary  and  ancillary 
roads.  Therefore,  pioneer  roads  are 
subject  to  the  performance  standards  of 
this  rule  applicable  to  the  construction 
process  but  not  to  those  that  specify 
standards  applicable  to  completed 
primary  or  ancillary  roads. 

The  term  "immediate  mining  area" 
refers  to  the  area  where  coal  is  beirig 
removed  from  the  seam  and  to  other 
areas  that  should  not  be  subject  to  the 
performance  standards  for  roads 
because  they  are  subject  to  frequent 
surface  changes.  These  other  areas 
include  areas  where  topsoil  and 
overburden  are  being  moved  and  areas 
undergoing  active  reclamation.  OSMRE 
intends  the  term  "immediate  mining 
area"  to  refer  to  such  areas  of  frequent 
surface  change.  Many  areas  in  a  mining 
operation  contain  routes  of  travel  that 
are  moved  every  few  days  as  the  mining 
advances  during  coal  removal  and  as 
the  operator  works  in  coal  waste 
disposal  and  spoil  areas.  These  routes 
have  a  short  life  and  are  not  included  in 
the  definition  of  road  or  subject  to  the 
road  performance  standards,  but  would 
be  subject  to  the  other  performance 
standards  applicable  to  all  surface  coal 
mining  and  recalamation  operations. 

Temporary  routes  within  spoil  or  coal 
mine  waste  disposal  areas  are  excluded 
from  the  definition  of  road  according  to 
an  agreement  by  the  Secretary  in  Round 
II  (slip  op.  at  footnote  14).  The  industry 
plaintiffs  contended  and  OSMRE  agreed 
that  it  was  not  reasonable  to  require 
roads  within  coal  spoil  and  refuse 
disposal  areas  to  be  surfaced  with 
nonacid-  or  nontoxic-forming 
substances,  since  these  areas  often 
contain  acid-  and  toxic-forming 
materials.  In  addition,  all  of  the  surface 
drainage  from  these  areas  is  controlled 
by  siltation  structures  and  treatment 
facilities,  where  necessary,  to  mitigate 
any  potential  adverse  environmental 
effects. 

One  commenter  suggested  revisions  to 
the  definitions  of  affected  area  and 
permit  area  in  30  CFR  701.5.  The 
commenter  wanted  existing  or  proposed 


roads  under  the  jurisdiction  of  a  Federal 
land  management  agency  to  be  excluded 
from  these  definitions. 

The  definitions  of  affected  area  and 
permit  area  are  not  part  of  this 
rulemaking.  OSMRE  believes  that  a 
revision  to  either  of  these  definitions  is 
not  necessary.  The  definition  of  road  is 
clear  on  its  own  terms  as  to  which  roads 
are  included.  For  this  reason,  a 
reference  to  affected  area  has  not  been 
included.  On  the  specific  concern 
relative  to  Federal  lands  roads,  neither 
this  definition  nor  the  definition  of 
affected  area  as  partially  suspended  (51 
FR  41952.  November  20, 1986)  is 
intended  to  expand  or  limit  the 
jurisdictional  reach  of  the  definition  of 
"surface  coal  mining  operations" 
contained  in  section  701(28)(B)  of  the 
Act,  relative  to  roads.  That  jurisdictional 
reach  must  be  determined  on  a  case-by- 
case  basis  by  the  regulatory  authority. 

One  commenter  suggested  that 
OSMRE  retain  the  "within  the  affected 
area"  phrase  in  the  definition  of  road  to 
ensure  that  jurisdiction  over  existing 
roads  under  the  control  of  a  Federal 
land  management  agency  is  not 
transferred  to  the  Secretary  or  to  a  State 
regulatory  authority. 

As  noted  above,  OSMRE  does  not 
agree  that  adding  the  phrase  "within  the 
affected  area"  will  affect  jurisdiction 
over  existing  roads. 

One  commenter  requested  that 
OSMRE  restate  its  position  with  respect 
to  the  definition  of  affected  area  and 
public  roads.  Another  commenter 
suggested  that  the  definition  of  road  be 
modified  to  specifically  exclude  "public 
roads."  The  commenter  argued  that 
roads  maintained  by  public  funds  and 
located  on  properties  dedicated  to 
public  entities  are  not  roads  as  defined 
by  §  701.5  and,  even  if  the  permittee  so 
desired,  could  not  be  permitted  since 
ownership  is  not  controlled. 

The  definition  of  affected  area  is  not  a 
part  of  this  rulemaking,  nor  is  there  any 
reference  to  affected  area  in  the 
definition  of  road.  Similarly,  there  was 
no  reference  to  roads  in  the  1979 
definition  of  affected  area  (44  FH  15317, 
March  13. 1979).  The  definition  of 
affected  area  was  modified  in  1983  as  it 
related  to  public  roads  in  order  to 
address  the  practice  in  some  states  of 
operators  constructing  new  access  roads 
and  then  deeding  them  to  a  public  entity 
in  order  to  keep  the  operation  less  than 
two  acres  in  area  and  thus  avoid 
applicability  of  the  Act  for  the  entire 
mining  operation  (48  FR  14814.  April  5, 
1983).  The  litigation  on  this  definition  [In 
Re:  Permanent  Surface  Mining 
Regulation  Litigation.  No.  79-1144 
(D.D.C.  1980))  also  concerned  the  two- 
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acre  exemption,  and  the  definition  of 
affected  area  was  suspended  insofar  as 
it  might  limit  jurisdiction  over  roads 
covered  by  the  definition  of  "surface 
coal  mining  operations."  (51  FR  41952. 
November  20. 1986)  The  two-acre 
exemption  has  since  been  eliminated  by 
Congress.  Since  the  definition  of 
affected  area  as  partially  suspended  no 
longer  provides  additional  guidance  as 
to  which  roads  are  included  in  the 
definition  of  "surface  coal  mining 
operations."  no  reference  to  affected 
area  is  included  in  the  definition  of 
road. 

State  laws  vary  widely  in  their  road 
classification  systems.  OSMRE  is 
concerned  that  roads  constructed  to 
serve  mining  operations  not  avoid 
compliance  with  the  performance 
standards  by  being  deeded  to  public 
entities.  However,  it  is  not  OSMRE's 
intention  automatically  to  extend 
jurisdiction  over  roads  into  the  existing 
public  road  network.  Jurisdiction  under 
the  Act  and  applicability  of  the 
performance  standards  are  best 
determined  on  a  case-by-case  basis  by 
the  regulatory  authority.  For  this  reason. 
OSMRE  did  not  accept  the  commenter's 
suggestion  that  "public  roads"  be 
specifically  excluded  from  the  definition 
of  road. 

Several  commenters  were  concerned 
about  the  term  "immediate  mining  area" 
and  expressed  views  concerning  which 
roads  within  the  mining  area  should  be 
excluded  from  the  definition  of  road. 
One  noted  that  roads  leading  to  transfer, 
processing,  or  storage  areas  would  be 
subject  to  the  design  and  performance 
standards  of  §  780.37,  yet  routes  within 
the  immediate  mining  area  are  not 
considered  roads  under  this  definition. 
This  commenter  was  unsure  how 
OSMRE  defines  "immediate  mining 
area"  and  argued  that,  if  it  is  assumed 
that  "immediate  mining  areS"  includes 
any  road  within  the  permit  area,  then 
the  definition  would  be  self-defeating.  A 
second  commenter  maintained  that  the 
use  of  the  term  "within  the  immediate 
mining  area"  in  the  exclusion  part  of  the 
definition  of  roads  leaves  the  meaning 
open  to  varying  interpretations  since  the 
word  "immediate"  is  undefined  and 
vague. 

One  commenter  recommended  that 
the  definition  of  road  exclude  those 
access  and  haulroads  that  are  located  in 
areas  that  have  been  mined  and  are 
upstream  from  sedimentation  ponds  or 
other  siltation  structures  that  have  been 
designed  to  contain  or  treat  the  runoff 
from  the  10-year.  24-hour  precipitation 
event.  Since  these  roads  are  in  areas 
that  already  have  been  disturbed  and  all 
nmoff  fi-om  these  areas  is  controlled,  the 


commenter  maintained  that  it  is  not 
necessary  that  these  roads  meet  the 
performance  standards  in  S  816.150  and 
816.151.  Another  commenter  suggested 
excluding  from  the  definition  roads 
within  the  mine  area  imless  a  road  is  to 
be  left  as  a  permanent  road  and  bond 
release  is  being  sought  in  accordance 
with  S  800.40.  The  suggested  language 
stated  that  roads  shall  be  considered  to 
be  within  the  mine  area  only  where  the 
drainage  from  the  road  is  conmiingled 
and  treated  with  other  mine  drainage 
through  approved  sediment  control 
structures.  A  fifth  commenter  suggested 
that  the  exclusion  be  limited  to  roads 
which  are  constructed  within  the  portion 
of  the  permit  area  which  is  controlled  by 
siltation  structures  and  treatment 
facilities  as  required  by  30  CFR  816.46. 
The  commenter  also  suggested  that  this 
language  would  give  an  exact  meaning 
to  the  exclusion  since  the  area  of  the 
permit  required  to  be  controlled  by 
siltation  structure  and  treatment 
facilities  is  defined  in  30  CFR  816.46. 
Another  commenter  agreed  with  the 
exclusion,  but  felt  that  it  would  extend 
to  all  roads  within  the  mine  area  since 
their  drainage  is  otherwise  treated  with 
that  of  the  rest  of  the  mine.  Another 
commenter  was  also  concerned  that 
roads  within  the  mine  area  not 
frequently  changing  should  not  be 
included  in  the  definition. 

OSMRE  has  not  modified  the  rule  in 
response  to  these  wide-ranging 
comments.  OSMRE  intends  the  term 
"immediate  mining  area"  to  refer  to  the 
area  of  the  mine  that  is  subject  to 
frequent  surface  changes  and  where  the 
protection  required  by  section  515(b)(17) 
of  the  Act.  concerning  controlling  or 
preventing  erosion,  siltation,  pollution  of 
water,  damage  to  fish  and  wildlife  or 
their  habitat  or  to  public  or  private 
property,  is  provided  by  other  applicable 
performance  standards.  The  constraints 
of  section  515(b)(18)  of  the  Act  would 
not  apply  to  this  area  because  any 
serious  alterations  to  the  normal  flow  of 
water  and  impact  on  natural  stream 
beds  and  drainage  channels  would  have 
already  occurred.  The  term  "immediate 
mining  area"  is  not  intended  to 
encompass  the  entire  permit  area  and, 
therefore,  would  not  create  a  self- 
defeating  definition.  OSMRE's  view  is  in 
part  consistent  with  the  view  expressed 
by  several  of  the  commenters 
concerning  the  exclusion  of  roads  within 
the  permit  area  for  which  drainage 
control  is  otherwise  provided.  Since  all 
of  the  other  standards  of  section  515  of 
the  Act  would  also  necessarily  apply  to 
temporary  routes  not  considered  roads, 
the  protection  required  by  section 
515(b)(17)  of  the  Act  would  sUU  be 
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achieved.  However,  OSMRE  has 
retained  the  concept  of  frequent  changes 
to  ensure  that  all  roads  are  adequately 
reclaimed.  All  routes  subject  to  frequent 
changes  will  be  obliterated  during  the 
mining  process.  However,  routes  no 
longer  changing  need  to  be  included  in 
the  definition  of  road  to  ensure  that  they 
are  adequately  designed,  constructed. 
maintained  and  reclaimed. 

One  commenter  maintained  that  the 
definition  of  roads  arbitrarily  restricts 
the  applicability  of  the  regulations  for 
certain  types  of  road  disturbances,  and 
argued  that  this  is  a  clear  contradiction 
of  section  701(28)  of  the  Act.  The 
commenter  stated  that  the  deletion  of 
pioneer  and  construction  roads  from  the 
roads  definition  is  clearly  unlawful.  The 
commenter  argued  that  the  principal 
purpose  of  pioneer  and  construction 
roads  is  to  gain  access  to  the  mine  site. 
The  commenter  also  noted  that  pioneer 
roads  typically  disturb  virgin  areas  and 
can  lead  to  greatly  increased 
sedimentation  from  a  mine  site 
(especially  on  steep  slopes).  The 
conunenter  asserted  that  this  was  a 
loophole  that  offers  a  potential  for 
substantial  abuse.  The  commenter 
maintained  that  OSMRE  must  set  out 
clearly  in  the  record  the  performance 
standards  that  must  be  met  in  the 
design,  construction,  and  reclamation  of 
pioneer  roads.  Two  other  commenters 
were  concerned  that  the  term  "pioneer 
road"  is  not  defmed  in  the  regulations 
and  may  not  be  universally  understood. 
It  was  suggested  that  OSMRE  should 
either  define  the  term  "pioneer  road"  or 
change  the  language  in  the  definition  of 
roads. 

In  response  to  these  comments,  the 
provision  excluding  pioneer  roads  from 
the  definition  of  road  has  been  deleted 
from  the  rule.  As  indicated  above, 
OSMRE  has  re-examined  this  issue  and 
believes  that  pioneer  roads  are  not  a 
separate,  discrete  category  of  roads,  but 
are  part  of  the  process  of  constructing 
primary  and  ancillary  roads.  As  such, 
pioneer  roads  are  subject  to  the 
performance  standards  applicable  to  the 
construction  process  such  as  those  in 
§  816.150(b)(1)  through  (6).  The 
completed  primary  or  ancillary  road  is 
subject  to  the  remaining  applicable 
performance  standards. 

One  commenter  addressed  the  term 
"pioneer  roads"  in  the  context  of  roads 
for  coal  exploration.  The  commenter 
assumed  that  most  exploration  roads 
are  simply  unsurfaced,  cleared  paths 
that  allow  access  into  the  area  for  off- 
road  exploration  equipment  and  would 
be  considered  "pioneer  roads"  and, 
therefore,  not  subject  to  the  road 
regulations.  If  this  assumption  is  correct. 
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the  conuneater  would  support  the 
current  language  with  respect  to  coal 
exploratioo  activitiei  and  pioneer  roads. 

Oa^IRE  has  dropped  the  use  of  the 
term  '^cmeer  roads"  from  the  rule  to 
avoid  the  land  of  confusion  reflected  in 
the  comment  All  roads  used  for  coal 
exploration  activities  that  substantially 
disturb  the  natural  land  surface  are 
subject  to  the  standards  of  30  CFR 
81&15a 

One  oommenter  agreed  that  temporary 
routes  used  for  constructing  access  or 
haulroads  should  be  excluded  from  the 
definition  of  roads.  However,  the 
commenter  noted  that,  just  as  temporary 
routes  are  sometimes  used  to  construct 
roads,  so  are  temporary  routes  used  to 
construct  any  number  of  structures,  such 
as  sediment  ponds,  stockpiles,  and  so 
forth.  The  commenter  maintained  that 
these  routes  also  should  be  excluded 
from  the  definition. 

OSMRE  has  deleted  the  exclusion  for 
temporary  routes  that  are  part  of  the 
road  construction  process.  Temporary 
routes  used  to  construct  other  types  of 
structures  are,  by  definition,  ancillary 
roads. 

One  commenter  suggested  that  the 
rule  state  that  only  those  roads  used 
exclusively  for  the  sole  purpose  of 
surface  coal  mining  reclamation  and 
exploration  operations,  should  be 
included  in  the  definition.  The 
commenter  also  suggested  that  the 
definition  should  state  that  only  those 
access  and  haulroads  constructed,  used, 
reconstructed,  improved,  and 
maintained  are  included.  The 
commenter  argued  that  this  language 
would  clearly  show  that  the 
combination  of  these  activities  is 
necessary  in  order  for  a  road  to  be 
considered  a  "road"  under  the 
definition. 

OSMRE  did  not  accept  these 
suggestions,  which  are  intended  to  limit 
the  scope  of  the  definition  of  road, 
because  to  do  so  would  be  inconsistent 
with  the  requirements  of  section 
515(bKl7)  of  the  Act,  which  requires 
control  or  prevention  of  environmental 
harm  from  the  construction, 
maintenance  or  postmining  conditions  of 
access  roads  into  and  across  the  site  of 
operations. 

One  commenter  requested  that 
OSMRE  clarify  the  definition  of  road 
with  respect  to  roads  to  and  from 
transfer,  processing,  or  storage  areas. 
The  commenter  maintained  that  all 
roads  from  these  areas  would  also  fall 
under  die  definition  of  road. 

OSMRE  agrees  that  roads  to  and  from 
transfer,  processing,  or  storage  areas  are 
included  in  this  definition,  if  these  roads 
fall  within  the  definition  of  "surface  coal 
raining  operations."  This  will  have  to  be 


determined  on  a  case-by-case  basis 
consistent  with  the  guidance  previously 
stated  in  this  preamble. 

C.  Sections  78037/^84^4    Road 
Systems 

Final  {  780.37  is  the  same  as  the 
proposed  rule,  except  for  some  minor 
wording  changes  discussed  below,  and 
contains  permit  application 
requirements  which  specify  the  plans 
and  drawings  that  an  applicant  is 
required  to  submit  for  each  road  within 
a  proposed  permit  area.  The  section  also 
discusses  certification  of  primary  roads 
and  the  establishment  of  standard 
design  plans  by  the  regulatory  authority. 

One  commenter  suggested  that  the 
requirements  of  S  780.37  would 
accomplish  Uttle  more  than  additional 
excessive  paperwork  for  industry  and 
the  regulatory  authority  because 
environmental  protection  could  be 
accomplished  by  requiring  roads  to  meet 
the  performance  standards  of  the 
existing  regulations. 

OSMRE  believes  that  the 
requirements  of  §  760.37  are  the 
minimum  necesscuy  to  provide  the 
regulatory  authority  with  die  permit 
information  needed  to  find  that  the 
performance  standards  promulgated 
with  this  rule  will  be  met  so  that  a 
permit  may  be  issued. 

Sections  780.37(a) /7B4.24(a)    Plans  and 
Drawings 

Final  S  780.37(a)  requires  the  permit 
application  to  include  plans  and 
drawings  for  each  road  to  be 
constructed,  used,  or  maintained  within 
the  proposed  permit  area.  OSMRE 
believes  that  the  information  in  the 
plans  and  drawings  enables  the 
regulatory  authority  to  assess  the 
impacts  resulting  frtMn  any  road  that 
would  be  constructed  or  used  as  part  of 
the  surface  raining  operation,  and 
determine  whether  die  operation  and 
reclamation  plan  would  be  effective  in 
mitigating  as  much  of  the  cumulative 
impacts  on  the  environment  as  possible, 
consistent  with  the  purjxise  of  the  Act 

Final  i  780.37(8Kl)  requires  die 
applicant  to  subodt  a  map,  and  as 
appropriate,  cross  sections,  design 
drawings,  and  specifications  for  road 
widths,  gradients,  surfacing  materials, 
cuts,  fill  embankments,  culverts,  bridges, 
drainage  ditches,  low-water  crossings, 
and  drainage  structures.  OSMRE 
expects  that  the  amount  of  detail 
submitted  by  the  appUcant  under  this 
section  will  be  appn^ate  to  the 
classification  of  the  road  and  to  the 
extent  of  the  projected  impact  from  the 
specific  feature.  For  example,  less  detail 
will  be  required  for  an  ancillary  road 
than  for  a  primary  road,  for  which  the 


drawings  and  specifications  would  be 
quite  detaUed. 

Final  section  (a)(2)  requires  drawings 
and  specifications  of  each  proposed 
road  that  will  be  located  in  the  channel 
of  an  intermittent  or  perennial  stream  to 
give  the  regulatory  authority  the 
information  necessary  to  approve  the 
road,  consistent  with  the  performance 
standard  in  §  816.150(d)(1),  which  was 
promulgated  pursuant  to  section 
515(b)(18)oftheAct 

FinaJ  §  780.37(a)(3)  requires  that  the 
drawings  and  specifications  for  each 
proposed  ford  of  perennial  or 
intermittent  streams  that  will  be  used  as 
a  temporary  route  provide  the  regulatory 
authority  with  sufficient  information  to 
review  the  stream  ford  and  decide 
whether  to  approve  it  consistent  with 
the  performance  standard  in 
§  816.151(c)(2).  A  minor  wording  change, 
discussed  below,  was  made  in  the  final 
rule  to  make  the  language  in 
§  780.37(a)(3)  consistent  with  the 
language  in  S  81&lSl(c)(2). 

Final  S  780.37(a)(4)  requires  a 
description  of  measures  that  the 
applicant  must  take  to  obtain  the 
approval  of  die  regulatory  authority  for 
alteration  or  relocation  of  a  natural 
stream  channel,  consistent  with  the 
performance  standard  in  proposed 
§  816.151(d)(5).  A  minor  wording  change, 
discussed  below,  was  made  in  the  final 
rule  to  make  the  language  in 
§  780.37(a)(4)  consistent  with  the 
languag  in  S  816.151(d)(5). 

Final  $  78a37(aK5)  requires  drav\nngs 
and  specifications  for  each  low-water 
crossing  of  perennial  or  intermittent 
streams,  to  enable  the  regulatory 
authority  to  maximize  the  protection  of 
the  stream  in  accordance  with  the 
performance  standard  in  S  81&.151(d][6). 
A  low-water  crossing  resembles  a 
bridge  in  that  water  flows  under  the 
structure  at  normal  stream  level,  but 
high  water  goes  over  the  structure 
during  storm  or  flood  events.  A  minor 
word  change,  discussed  below,  was 
made  in  the  final  rule  to  make  the 
language  in  \  780.37(a)(5)  consistent 
wi£  the  language  in  S  B16.151(d)(6). 

Final  S  780.37(a)(6)  requires 
information  on  the  applicant's  plans  to 
remove  and  reclaim  each  road,  and  the 
scliedule  to  be  followed  for  road 
reclamation,  to  ensure  consistency  with 
the  performance  standards.  This 
information  will  not  be  required  for  a 
road  that  is  proposed  to  be  retained  for 
use  under  an  approved  postmining  land 
use. 

One  commenter  supported  the  new 
language  for  permit  information 
requirements  for  roads  and  suggested 
that  {  780.37(a}  provides  needed 


information  for  the  regulatory 
authorities  to  make  an  informed 
decision  where  an  operator  proposes  to 
place  roads  in  stream  coiu'ses  or  ford 
streambeds.  Another  commenter 
suggested  a  language  change  for  S  780.37 
and  other  similar  sections  that  reference 
the  preparation  of  plans,  drawings,  or 
maps.  The  commenter  suggested  that 
each  section  could  include  a  sentence 
noting  that  these  requirements  may  be 
accomplished  through  the  use  of 
photogrammetric  methods  for  aerial 
surveys  and  mapping. 

While  these  methods  may  be 
appropriate  to  fulfill  some  of  the  plans, 
drawings,  and  map  requirements  in  the 
paragraph  and  other  sections,  OSMRE 
does  not  beUeve  that  photogrammetric 
methods  need  to  be  specifically 
referenced  in  a  national  rule.  The  States 
are  free  to  specify  the  types  of  plans, 
drawings  and  maps  that  will  be 
acceptable  based  on  an  assessment  of 
the  quality,  reliability  and  availability  of 
data  provided  by  various  methods  of 
data  collection  and  presentation. 

One  commenter  maintained  that  the 
requirements  in  S  780.37(a)  are 
redundant  and  should  be  deleted 
because  they  are  essentially  found 
elsewhere  in  the  regulations.  The 
commenter  noted  that  30  CFR  816.57 
prohibits  any  activity  within  100  feet  of 
an  intermittent  or  perennial  stream 
unless  that  activity  is  approved  by  the 
regulatory  authority  and  diversions  of 
perennial  and  intermittent  streams,  for 
any  reason  (including  roads]  are 
specifically  addressed  by  30  CFR 
816.43(b).  The  commenter  argued  further 
that  plans  for  diversions  are  required  to 
be  included  in  the  permit  by  30  CFR 
780.29,  and  the  effects  of  all  proposed 
activities  on  hydrology  must  be 
addressed  in  die  permit  under  30  CFR 
780.21(f). 

OSMRE  does  not  agree  that 
S  780.37(a)  is  redundant.  It  contains  the 
requirement  that  the  permit  application 
include  plans,  drawings,  maps, 
descrptions,  and  other  information  to 
enable  the  regulatory  authority 
specifically  to  assess  the  impacts 
resulting  from  roads  that  would  be 
constructed  or  used  as  part  of  the 
surface  mining  operation  relative  to  the 
specific  performance  standards 
applicable  to  roads.  These  information 
requirements  will  enable  the  regulatory 
authority  to  determine  whether  the 
operation  and  reclamation  plan  will  be 
effective  in  mitigating  the  impacts 
specific  to  roads  to  ensure  compliance 
with  those  standards. 

One  commenter  asserted  that  there 
was  insufficient  protection  for  stream 
courses  and  suggested  that  OSMRE  set 


minimum  standards  for  determining 
allowable  practices. 

OSMRE  does  not  agree  that  further 
minimum  standards  are  appropriate  in  a 
national  rule,  because  such  standards 
would  fail  to  take  into  account  regional 
differences  in  the  hydrologic 
characteristics  of  streams.  Further, 
OSMRE  believes  that  the  information 
requirements  of  S  780.37  provide  the 
information  necessary  under  the  Act  for 
regulatory  authorities  to  use  in  making 
permit  decisions  concerning  the  location 
of  roads  in  stream  channels.  Also,  the 
performance  standards  for  roads  found 
in  S  S  816.150  and  816.151,  along  wiUi 
the  other  general  performance  standards 
found  in  "Subchapter  K-Permanent 
Program  Performance  Standards," 
provide  sufficient  protection  for  stream 
courses. 

Two  commenters  suggested  that  the 
technology  used  in  S  780.37(a)  (2) 
through  (5)  should  correspond  to  the 
terminology  used  in  the  performance 
standards  referenced  by  each 
paragraph. 

OSMRE  agrees  and  has  made  the 
following  changes  to  the  rule.  In 
S  780.37(a)(3),  "each  proposed  stream 
ford"  is  replaced  by  "each  proposed  ford 
of  perennial  or  intermittent  streams"  to 
correspond  to  the  language  in  30  CFR 
816.151(c)(2).  In  S  780.37(a)(4),  "natural 
drainageway"  is  replaced  by  "natural 
stream  channel"  to  correspond  to  the 
langauge  in  30  CFR  816.151(d)(5).  In 
S  780.37(a)(5)."each  low-water  crossing" 
is  replaced  by  "each  low-water  crossing 
of  perennial  or  intermittent  stream 
channels"  to  correspond  to  the  language 
in  30  CFR  816.151(d)(6).  Identical 
changes  were  made  in  S  784.24(a)(3)  to 
correspond  to  30  CFR  817.151(c)(2),  in 
S  784.24(a)(4)  to  correspond  to  30  CFR 
817.151(d)(5),  and  in  §  784.24(a)(5)  to 
correspond  to  30  CFR  817.151(d)(6). 

Three  commenters  maintained  that 
the  requirement  in  §  780.37(a)  to  prepare 
plans  is  burdensome,  does  not  reflect 
the  dynamic  natiue  of  a  mining 
operation,  and  does  not  produce  a 
commensurate  gain  in  environmental 
protection.  The  commenters  suggested 
language  changes  and  alternate 
concepts  that  included  requiring  only 
typical  design  plans,  plans  as 
appropriate,  or  only  details  for  primary 
roads. 

OSMRE  does  not  agree  with  the 
commenters.  The  information  required 
for  plans  and  drawings  in  S  780.37(a)  is 
necessary  for  the  regulatory  authority  to 
assess  the  impacts  expected  from  roads 
associated  with  a  permit  application. 
This  evaluation  of  the  efficacy  of  the 
proposed  reclamation  and  operations 
plan  in  mitigating  impacts  on  the 


environment  is  consistent  with  the 
purposes  of  the  Act.  However,  OSMRE 
expects  that  the  amount  of  detail 
submitted  in  a  permit  application  will  be 
appropriate  to  the  classification  of  the 
road  and  its  projected  impacts. 

One  commenter  suggested  that  where 
stream  crossings  are  proposed,  detailed 
plans  for  such  crossings  should  be 
submitted  so  that  the  regulatory 
authority  can  evaluate  the  impacts  of 
their  construction. 

OSMRE  agrees  that  this  could  be 
helpful  to  the  regulatory  authority,  and 
the  regulatory  authority  has  the 
flexibility  to  require  this  type  of 
information.  Section  780.37  requires  the 
applicant  to  submit  plans  and  drawings 
for  each  road,  including  a  map, 
appropriate  cross  sections,  design 
drawings  and  specifications  for  road 
widths,  gradients,  surfacing  materials, 
cuts,  fill  embankments,  culverts,  bridges, 
drainage  ditches,  low-water  crossings 
and  drainage  structures. 

Four  commenters  suggested  that  the 
requirement  in  S  780.37(a)(6)  to  describe 
road  removal  and  reclamation  and 
provide  a  schedule  for  the  work  should 
be  deleted  or  clarified  to  ensure  that  the 
detail  required  for  the  schedule  would 
be  commensurate  with  the  dynamic 
nature  of  mining  operations.  The 
commenters  noted  that  due  to  the 
variable  nature  of  mining  operations,  a 
schedule  for  road  removal  and 
reclamation  would  be  speculative  at 
best. 

OSMRE  recognizes  the  potential  for 
changes  in  the  road  removal  and 
reclamation  plan  and  schedule  as 
mining  progresses.  However,  this 
potential  for  change,  which  is  inherent 
in  all  plans  and  schedules,  does  not 
obviate  the  need  to  have  this  best-plan 
information  available  to  the  regulatory 
authority  during  permit  review  to  ensure 
consistency  with  the  performance 
standards  found  in  30  CFR  816.150(f). 

Sections  780.37(b) /784.24(b)    Primary 
Road  Certification 

This  provision  is  identical  to  the 
proposed  rule  and  requires  that  the 
plans  and  drawings  for  each  primary 
road  be  prepared  by  or  under  the 
direction  of  a  qualified  registered 
professional  engineer  experienced  in  the 
design  and  construction  of  roads.  It  also 
requires  that  the  engineer  certify  that 
the  design  meets  the  performance 
standards  of  30  CFR  Chapter  VII, 
current  prudent  engineering  practices, 
and  any  design  criteria  estblished  by  the 
regulatory  authority.  The  phase 
"current,  prudent  engineering  practices" 
includes  those  practices  well- 
established  by  engineering  principles 
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and  widely  recognized  by  experts  with 
experience  in  the  subject. 

Section  780.37(b)  also  allows  design 
and  certification  by  a  qualified 
registered  professional  land  surveyor 
experienced  in  the  design  and 
construction  of  roads  in  any  State  which 
authorizes  land  surveyors  to  certify  the 
design  of  primary  roads.  This  provision 
is  based  on  the  November  4. 1983, 
amendments  to  the  Act  which  authorize 
land  surveyors  to  prepare  and  certify 
cross  sections,  maps,  and  plans  (Sec. 
115,  Pub.  L.  98-146,  97  Stat.  938  (1983)). 
The  amendment  provides  that  "not 
withstanding  section  507(b)(14)  of  the 
Surface  Mining  and  Reclamation  Act  of 
1977  (Pub.  L  95-87),  cross  sections, 
maps,  or  plans  of  land  to  be  affected  by 
an  application  for  surface  mining  and 
reclamation  permit  shall  be  prepared  by 
or  under  the  direction  of  a  qualified 
registered  professional  engineer  or 
geologist,  or  qualified  registered 
professional  land  surveyor  in  any  State 
which  authorizes  land  surveyors  to 
prepare  and  certify  such  maps  or  plans." 
Before  a  land  surveyor  could  certify  the 
design  of  a  primary  road  under  this  rule. 
State  law  also  would  have  to  grant 
corresponding  authority. 

One  commenter  indicated  support  for 
§  780.37(b),  which  reflects  the  1983 
amendment  to  the  Act  initiated  by  the 
surveying  profession  authorizing  a 
qualified  registered  professional  land 
surveyor  to  design  and  certify  plans  and 
drawings  for  each  primary  road. 

Two  comments  maintained  that,  at  the 
time  of  permit  application  preparation, 
an  operator  may  not  have  determined 
the  precise  location  and  design  of  a  road 
or  may  not  have  sufficient  site-specific 
field  information  to  certify  the  plans  and 
drawings  for  a  primary  road.  They 
suggested  that  OSMRE  change  the 
language  in  §  780.37(b)  to  allow  for  the 
submission  of  detailed  design  and  plans 
prior  to  construction,  instead  of 
requiring  submission  with  the  permit 
application,  lliey  noted  that  this  would 
reduce  the  likelihood  of  permit 
modifications  later  during  the  duration 
of  the  operation.  In  a  related  comment,  it 
was  suggested  that  §  780.37  contain  a 
provision  requiring  submission  to  the 
regulatory  authority  by  the  permittee  of 
updated  plans  and  drawings  to  account 
for  changes  in  the  location  or  design  of 
roads. 

OSMRE  did  not  accept  the  suggestion 
that  the  final  rule  allow  submission  of 
detailed  design  and  plans  at  the  time  of 
road  construction.  OSMRE  believes  that 
in  order  to  adequately  assess  the 
impacts  of  the  roads  planned  for  an 
operation,  the  regulatory  authority 
needs  the  information  required  in 
§  780.37(b)  during  the  initial  permit 


review.  This  is  particularly  important  for 
primary  roads  due  to  the  potential  for 
environmental  impact  associated  with 
their  frequency  or  length  of  usage.  Also, 
OSMRE  anticipates  that  sufficient 
information  will  be  present  in  the  permit 
application  package  to  ensure 
compliance  with  the  appropriate 
performance  standards.  OSMRE  did  not 
accept  the  suggestion  that  the  final  rule 
require  the  submission  of  updated  plans 
and  drawings  to  accoimt  for  changes  in 
the  location  or  design  of  roads.  If 
changes  occur,  they  must  be 
incorporated  into  the  permit  by  the 
normal  permit  revision  process 
established  in  30  CFR  Part  774. 

One  commenter  did  not  agree  with  the 
language  that  authorizes  land  surveyors 
to  certify  plans  and  drawings  for  roads. 
The  commenter  maintained  that  the 
design  of  roads  was  outside  the  field  of 
expertise  of  land  surveyors. 

OSMRE  recognizes  that  not  all  land 
surveyors  have  adequate  expertise  to 
certify  plans  and  drawings  for  road 
designs,  and  therefore  requires  that  the 
registered  professional  land  surveyor  be 
"qualified  and  experienced  in  the  design 
and  construction  of  roads."  This 
requirement,  along  with  the  requirement 
for  State  authorization  of  surveyor 
certification  of  road  design,  is  sufficient 
to  ensure  that  certifying  land  surveyors 
will  have  appropriate  expertise  to 
certfiy  plans  and  drawings  for  roads. 

One  commenter  argued  that  the 
certification  requirement  in  S  780.37(b) 
was  unnecessary  and  should  be  deleted. 
The  commenter  noted  that  since  the 
roads  were  part  of  the  permit  area,  they 
were  already  completed  by  a  qualified 
engineer  or  land  surveyor  and,  therefore, 
must  comply  with  the  approved  mining 
plan  and  performance  standards.  The 
commenter  argued  further  that  requiring 
post-construction  certification  of  roads 
creates  additional  unnecessary 
paperwork  with  no  net  environmental 
protection. 

OSMRE  does  not  agree  with  the 
commenter  and  believes  the  design 
certification  requirement  for  primary 
roads  is  necessary  because  the  potential 
for  environmental  impacts  from  primary 
roads  can  be  significant.  By  requiring 
certification  that  the  design  of  primary 
roads  meets  the  requirements  of  the  Act, 
the  potential  problems  associated  with 
design  of  primary  roads  will  be 
minimized. 

Two  commenters  suggested  that 
geologists  be  authorized  to  certify  plans 
and  drawings  for  primary  roads.  They 
noted  that  the  November  4, 1983, 
amendment  to  the  Act  allows  cross 
sections,  maps,  or  plans  of  land  to  be 
affected  by  an  application  for  surface 
mining  and  reclamation  permit  to  be 


prepared  by  or  under  the  direction  of  a 
qualified  registered  professional 
geologist. 

OSMRE  did  not  accept  this  suggestion 
because  the  existing  authority  of 
geologists  is  not  affected  by  this 
rulemaking;  therefore,  their  authority  for 
preparing  and  certifying  cross  sections, 
maps  and  plans  has  not  changed  since 
1985  (50  FR  16195.  April  24. 1985). 

One  commenter  suggested  that 
ancillary  roads  should  also  be  designed 
and  certified  by  a  qualified  professional 
to  ensure  proper  drainage  control  and 
stability  of  road  embankments. 

OSMRE  did  not  accept  this 
suggestion.  It  is  not  necessary  to  require 
design  certification  of  ancillary  roads 
because  usage  of  ancillary  roads  has 
smaller  potential  for  adverse 
environmental  impact  than  usage  of 
primary  roads.  Ancillary  roads  are 
subject  to  relatively  infiequent  use  by 
smaller,  lighter  weight  vehicles.  See  the 
discussion  of  the  road  classification 
system  in  the  preamble  to  final 
§  816.150(a)(1). 

Sections  7a0.37[c)/784^4(c)    Standard 
Design  Plans 

Final  §  780.37(c)  is  identical  to  the 
proposed  rule  and  allows  the  regulatory 
authority  to  establish  engineering  design 
standards  for  primary  roads  through  the 
State  program  approval  process,  in  lieu 
of  the  engineering  tests  that  otherwise 
would  be  performed  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  1.3,  for  all  primary  road 
embankments.  Such  standards  must  be 
no  less  effective  than  the  minimum 
static  safety  factor  of  1.3.  Suitable 
engineering  design  standards  are  those 
that  are  accepted  in  the  engineering 
community  as  the  basis  for  constructing 
stable  roads,  and  are  known  to  assure 
proper  performance  through  testing  and 
past  practice.  This  provision  enables  the 
regulatory  authority  and  the  operator  to 
save  time  and  effort  during  the  design 
and  review  of  road  plans,  and  also 
ensures  protection  of  the  environment 
through  the  application  of  standards 
that  have  proven  effective  for  the 
conditions  prevalent  in  each  State. 

Three  commenters  supported 
proposed  \  780.37(c).  They  noted  that, 
by  allowing  the  regulatory  authority  to 
establish  or  use  engineering  design 
standards  instead  of  engineering  tests, 
§  780.37(c)  reinforces  the  Act's  finding  in 
secUon  101(f)  that,  because  of  the 
diversity  in  terrain,  climate,  biologic, 
chemical,  and  other  physical  conditions 
in  areas  subject  to  mining  operations, 
the  primary  governmental  responsibihty 
for  developing,  authorizing,  issuing,  and 
enforcing  regulations  for  surface  mining 


and  reclamation  operations  should  rest 
with  the  States. 

D.  Sections  780.38/78430   Support 

Facilities 

Final  {  780.38  addresses  the  specific 
permit  application  requirements  for  all 
support  facilities  covered  by  (  816.181  of 
the  perfonnance  standards.  A  permit 
applicant  must  submit  a  description, 
plans  and  drawings  for  each  facility  to 
be  constructed,  used  or  maintained 
within  the  proposed  permit  area.  The 
plans  and  drawings  include  a  map, 
appropriate  ctoss  sections,  design 
drawings,  and  specifications  sufficient 
to  demonstrate  compliance  with 
i  816.181  for  each  facility.  The  final  rule 
is  adopted  as  proposed. 

This  rule  expands  new  {  780.38  to 
cover  support  facilities  in  general. 
Although  existing  30  CFR  Part  780 
contains  a  number  of  requirements 
applicable  to  support  facilities,  the 
existing  rules  do  not  contain  a  general 
requirement  that  a  permit  application 
include  plans  and  drawings  for  support 
facilities  that  would  be  sufficient  to 
demonstrate  compHance  with  (  816.181. 
To  remedy  this  deficiency,  S  780.38 
applies  to  all  support  facilities  in 
addition  to  the  conveyors  and  rail 
systems  covered  by  previous  i  78037. 

One  commenter  objected  to  proposed 
§  780.38  because  it  appeared  to  the 
commenter  to  consider  roads  associated 
with  support  facilities  to  be  distinct  from 
roads  regulated  by  fiS  616.150  and 
816.151.  Hie  commenter  stated  that  the 
preamble  provided  no  justification  for 
distinguishing  roads  associated  with 
support  facilities  as  distinct  from  roads 
associated  with  the  surface  coal  mining 
operation  since  the  same  equipment 
uses  both  roads.  For  this  reason,  the 
commenter  continued,  all  roads  should 
be  designed  and  maintained  under  a 
uniform  set  of  performance  standards 
and  reclaimed  to  permanent  program 
standards. 

OSMRE  agrees  that  this  rule  should 
not  distinguish  roads  associated  with 
support  facilities  from  other  roads.  The 
definition  of  road  in  final  (701.5 
includes  all  ro«.ds  that  are  used  in 
surface  coal  mining  and  reclamation 
operation  without  differentiating 
between  roads  for  support  facilities  and 
roads  for  coal  mining  operations. 
Section  780.37  as  well  as  the 
performance  standards  in  S  §  816.150 
and  151  apply  to  all  roads  at  the  coal 
mining  operation  including  those 
associated  with  support  facilities. 
Therefore,  all  roads  must  be  designed 
and  maintained  under  a  uniform  set  of 
performance  standards  and  reclaimed  to 
permanent  program  standards. 


The  same  commenter  also  stated  that 
proposed  §  780.38  appeared  to  remove 
support  facilities,  including  conveyors 
and  rail  systems,  from  the  permit 
information  requirements  and 
permanent  program  performance 
standards  that  were  applicable  for  these 
facilities  under  the  1983  rule  and  would 
be  applicable  to  roads  under  the 
proposed  rule.  The  commenter  stated 
that  S  780.38  must  be  substantially 
rewritten  to  ensure  that  conveyors  and 
rail  systems  in  particular,  and  all 
support  facilities  in  general,  meet  all 
permanent  program  application  and 
performance  standard  requirements. 

OSMRE  disagrees  with  the 
commenter's  assessment  of  the  purpose 
and  effect  of  this  final  rule.  The  final 
rule  does  not  change  or  affect  in  any 
way  the  perfonnance  standards  for 
support  facilities.  The  rule  brings  the 
format  of  the  permit  information 
requirements  into  harmony  with  the 
format  of  the  performance  by  placing  the 
permit  information  requirements  and 
performance  standards  for  roads  and 
support  facilities  in  separate,  parallel 
sections. 

OSMRE  also  disagrees  that  {  780:38 
should  be  rewritten  to  indicate  more 
clearly  the  performance  standards 
applicable  to  support  facilities.  In  fact, 
S  780.38  certifies  the  performance 
standards  applicable  to  support 
facilities  (including  rail  systems  and 
conveyors)  by  grouping  die  permit 
information  requirements  and  the 
associated  performance  standard 
reference  in  the  same  place.  Previously, 
the  permit  applicant  would  have  had  to 
search  through  {  780.37  to  determine  the 
requirements  applicable  just  to  roads 
and  those  applicable  to  both  support 
facilities  and  roads. 

One  commenter  stated  that  the  tide  of 
i  780.38  should  be  "OUier 
Transportation  Facilities"  since  that  is 
the  section's  topic  of  discussion. 

OSMRE  did  not  accept  this  comment. 
Since  the  permitting  requirements 
established  by  this  section  cover  all 
support  facilities,  and  parallel  and 
reference  the  performance  standards  in 
§  816.181,  concerning  support  facilities, 
the  tide  is  appropriate. 

Two  commenters  requested  that 
S  780.38  be  withdrawn  from  this 
rulemaking  because  OSMRE  has  not 
defined  "support  facilities,"  and  it  is 
therefore  premature  for  OSMRE  to  adopt 
this  rule.  Iliey  also  stated  that  the 
proposal  substantially  changes  the 
scope  of  this  rule  from  roads  and 
conveyors  to  all  facilities.  They  stated 
that  it  was  not  possible  to  comment  on 
S  780.38  without  any  guidance  on  what 
constitutes  a  support  facility  until  it  is 
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defined  in  the  rules.  Finally,  the 
commenters  suggested  that  States  are 
capable  of  determining  those  facilities 
related  to  coal  mining  that  should  be 
regulated  under  their  regulatory 
pro^'ama  and  estabUsh^  appropriate 
performance  standards  as  necessary. 

OSMRE  agrees  in  part  and  disagrees 
in  part.  First  effective  July  11, 1988, 
OSMRE  reinstated  the  suspended 
definition  of  support  facilities  (53  FR 
21764,  June  9, 1968)  pursuant  to  the 
January  29, 1968  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  [NWFv.  Model). 
However,  OSMRE  agrees  that  State 
regulatory  authorities  are  capable  of 
identifying  facilities  that  should  be 
subject  to  the  provisions  of  the  Act 
without  having  a  definition  of  support 
facilities  in  the  Federal  regulations. 
Therefore,  OSMRE  has  proposed  to 
delete  die  recently  reinstated  definition 
of  support  facilities  from  30  CFR  701.5 
(53  FR  23522,  June  22. 1988).  However, 
whether  there  is  or  is  not  a  Federal 
definition  61  support  facilities  is 
irrelevant  to  this  rule,  the  purpose  of 
which  is  to  specify  more  clearly  the  link 
between  permit  information 
requirements  for  such  facilities  and  the 
applicable  performance  standards, 
which  are  not  part  of  this  rulemaking. 
The  information  required  in  S  780.38  is 
needed  to  demonstrate  compliance  by 
each  facility  widi  30  CFR  816.161. 

One  commenter  stated  that  S  780.38 
was  unnecessary  because  sufficient 
information  is  authorized  in  the  existing 
regulations  to  show  the  location  and 
dimensions  of  all  support  areas  within 
the  permit  boundary;  therefore,  the 
proposed  rule  does  litde  more  than 
reinforce  the  existing  regulations. 

OSMRE  disagrees  diat  S  780.38  is 
unnecessary  because  although  existing 
30  CFR  Part  780  contains  a  number  of 
requirements  which  may  be  appUcable 
to  support  facilities,  the  existing  rules  do 
not  contain  a  specific  requirement  that  a 
permit  application  include  plans  and 
drawings  for  support  facilities  that 
would  be  sufficient  to  demonstrate 
compliance  with  S  816.181.  By  specifying 
the  degree  of  detail  that  is  needed  in 
each  permit  appUcation,  §  780.38 
provides  clear  direction  to  the  applicant. 

E.  Section  815. 15(b)    Road  Standards 
for  Coal  Exploration 

Final  (  815.15(b)  requires  all  roads  or 
other  transportation  facihties  used  for 
coal  exploration  to  comply  with  the 
applicable  provisions  of  30  CFR  816.150, 
816.180,  and  81&181.  The  final  rule  is 
unchanged  irora  the  proposal. 

OSMRE  believes  that  it  is  not 
necessary  for  roads  used  for  coal 
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exploration  to  meet  the  performance 
standards  of  S  816.151  for  primary  roads 
because  the  amount  of  coal  or  spoil 
transported  during  coal  exploration 
operations  is  relatively  small.  OSMRE 
believes  that  the  performance  standards 
of  S  816.150  provide  sufficient  protection 
for  the  environment  during  coal 
exploration.  Under  section  512(a)  of  the 
Act,  30  CFR  815.15  applies  only  to  "coal 
exploration  activities  which 
substantially  disturb  the  natural  land 
surface."  Thus,  a  road  must  comply  with 
the  applicale  provisions  of  30  CFR 
B16.150  only  to  the  extent  that  the  coal 
exploration  activities  substantially 
disturb  the  land  where  the  road  is 
located.  OSMRE  has  defined  the  term 
substantially  disturb  in  30  CFR  701.5. 

One  commenter  supported  the 
language  in  S  815.15(b)  because,  in  the 
commenter's  opinion,  it  allows  the 
regulatory  authority  some  flexibility  in 
deciding  if  a  coal  exploration  road 
should  be  designed  and  constructed  to 
primary  road  standards.  The  commenter 
stated  that,  since  these  roads  are 
generally  used  for  only  a  short  time 
during  coal  exploration  activities, 
especially  when  250  tons  or  less  of  coal 
is  removed,  the  design  and  construction 
of  a  road  to  such  stringent  standards  is 
not  necessary. 

OSMRE  disagrees  with  the 
commenter's  assessment  of  the 
applicabiUty  of  the  rule.  The  rules 
adopted  today  do  not  apply  the  primary 
road  performance  standards  in  §  816.151 
to  coal  exploration  activities. 
Fiu-thermore,  the  coal  exploration 
regulations  do  not  require  prior  approval 
of  roads  when  250  tons  or  less  of  coal  is 
to  be  removed. 

Another  commenter  staled  that 
OSMRE  has  a  responsibility  to  set 
national  standards  for  roads  associated 
with  coal  exploration,  regardless  of  the 
amount  of  coal  removed  from  the  site. 
The  commenter  suggested  that 
haulroads  for  coal  exploration  in  stoep- 
slope  areas  have  the  potential  for 
environmental  damage  and  require 
standards  to  ensure  that  environmental 
damage  caused  by  construction  and  use 
of  these  roads  is  minimized.  The 
commenter  also  stated  that  OSMRE  has 
no  basis  for  the  amgment  that  specific 
design  standards  only  apply  to  primary 
roads  because  OSMRE  has  a  statutory 
responsibility  to  provide  meaningful 
national  standards  for  all  surface  coal 
mining  and  reclamation  operations.  The 
commenter  concluded  that  meaningful 
national  standards  for  roads  associated 
with  coal  exploration  sites  should  be 
adopted  in  the  final  rule. 

OSMRE  has  included  a  full  discussion 
on  the  necessity  of  promulgating  specific 
design  standards  for  mining  roads  in  the 


discussion  of  S  816.150.  Neither  section 
512  nor  section  515  of  the  Act  requires 
the  establishement  of  design  standards 
for  coal  exploration  roads.  The 
requirement  in  S  816.150(c)  that  the  road 
shall  incorporate  appropriate  limits  for 
grade,  width,  surface  materials,  surface 
drainage  control,  culvert  placement  and 
culvert  size,  and  any  necessary  design 
criteria  established  by  the  regulatory 
authority  will  provide  adequate 
environmental  protection  to  the  area  of 
coal  exploration  activities.  Enforcement 
of  these  provisions  will  provide  the 
necessary  protection  in  steep-slope 
areas. 

One  commenter  recommended  that 
the  term  substantially  disturbed  in  30 
CFR  701.5  be  changed  to  exclude  the 
construction  of  a  road  for  coal 
exploration  activities  proposing  to 
remove  less  than  250  tons  of  coal. 

OSMRE  does  not  agree  that  the 
construction  of  a  road  for  such  coal 
exploration  activities  could  not  involve 
"substantial  disturbance."  The 
determination  of  when  "substantial 
disturbance"  has  occiured  must  be 
made  on  a  site-by-site  basis.  OSMRE 
does  not  believe  the  routine 
maintenance  of  an  existing  road  used 
for  coal  exploration  is  a  substantial 
disturbance  requiring  the  road  to  be 
reclaimed  in  accordance  with  the 
preformance  standards  of  section  515  of 
the  Act.  To  use  an  existing  road  that  is 
in  poor  condition  due  to  lack  of 
maintenance,  a  coal  exploration 
operator  may  need  to  blade  the  road 
surface,  replace  some  culverts,  or  do 
other  minor  routine  maintenance.  Such 
routine  maintenance  of  an  existing  road 
would  not  be  considered  substantial 
disturbance  of  the  natiu'al  land  surface 
that  would  require  reclamation  of  the 
road.  Further,  in  some  cases  coal 
exploration  activities  are  conducted 
without  roads  and  in  such  a  manner  that 
the  activities  do  not  substantially 
disturb  the  natural  land  surface. 

F.  Sections  816.150/817.150    Roads: 
General 

Final  §  816.150  applies  to  all  roads  as 
defined  by  30  CFR  701.5.  It  includes  a 
road  classification  system,  performance 
standards,  design  and  construction 
limits,  provision  for  design  criteria,  and 
provisions  on  road  location, 
maintenance,  and  reclamation.  Section 
816.150  is  identical  to  the  proposed  rule 
except  for  a  clarifying  change  to 
§  816.150(b)(1)  adopted  at  the  request  of 
EPA  and  minor  changes  to 
S  816.150(d)(1)  and  (f). 


Sections  816.150(a)/817.150(a)    Road 
Classification  System 

Final  S  816.150(a)  is  identical  to  the 
proposed  rule  and  establishes 
classifications  for  all  mine  roads  as 
either  primary  or  ancillary.  Primary 
roads  are  defined  as  any  road8(l)  used 
for  transporting  coal  or  spoil,  (2) 
frequently  used  for  access  or  other 
purposes  for  a  period  in  excess  of  six 
months,  or  (3)  to  be  retained  for  an 
approved  postmining  land  use.  An 
ancillary  road  is  any  road  not  classified 
as  a  primary  road.  OSMRE  believes  that 
the  potential  for  environmental  harm 
associated  with  the  two  types  of  roads 
is  sufficiently  different  to  require  a  two- 
tiered  classification  system.  Roads  that 
are  heavily  travelled  over  a  long  period 
of  time;  used  by  large,  heavy  vehicles;  or 
that  have  a  potential  for  spillage  have  a 
greater  potential  for  environmental  harm 
than  roads  that  are  used  infrequently  by 
small,  light  vehicles  or  for  short  periods 
of  time.  This  concept  is  supported  by 
OSMRE's  experience  and  observations 
over  the  past  ten  years  operatmg  a 
regulatory  program. 

Each  of  the  factors  that  distinguish 
primary  roads  from  ancillary  roads  is 
related  to  an  increased  potential  for 
environmental  harm.  Roads  used  for 
haulage  of  coal,  overburden,  spoil,  etc. 
are  classified  as  primary  roads  under 
the  final  rules.  These  roads  are  typically 
used  by  large,  heavy  vehicles.  In  order 
to  accommodate  such  vehicles,  the  road 
must  be  wide,  generaly  involving  two 
lanes  of  traffic,  and  its  surface  must  be 
capable  of  supporting  the  weight  of  the 
traffic.  A  wide  road  involves  much  more 
earthmoving  in  its  construction  and 
exposes  more  surface  area,  increasing 
the  potential  for  erosion.  On  heavily 
travelled  roads,  provision  must  be  made 
for  vehicles  to  pass  one  another  safely. 
The  design  manuals  recommend  wider 
lanes  where  the  abihty  of  vehicles  to 
pass  one  another  is  a  concern.  See 
Kaufinan  and  Ault,  pp.  30-33.  On  less 
travelled  roads,  a  single  lane  would 
suffice.  The  increased  potential  for 
environmental  harm  associated  with 
frequently  travelled  roads  derives  from 
the  greater  surface  area  exposed  and  the 
greater  dust  entrainment  associated 
with  larger  vehicles  and  the  greater 
volume  of  traffic.  Roads  with  a  higher 
weight  bearing  capacity  require  a 
thicker  subbase,  so  that  more  material 
must  be  excavated,  placed  and 
compacted  in  constructing  the  road. 

Design  manuals  recommend  that 
roads  used  by  large  haulage  vehicles,  for 
example,  in  the  100,000-200.000  pound 
range,  minimize  the  severity  of  road 
grades.  See  Kaufman  and  Ault,  pp.  8-11. 


Building  roads  to  accommodate  heavier 
vehicles,  therefore,  often  requires 
substantial  cut  and  fill  v.'ork  to  limit 
maximum  and  sustained  grades  in 
addition  to  providing  adequate  width  for 
wide  vehicles  to  safely  pass.  Also,  since 
there  is  a  certain  amount  of  cargo 
spillage  associated  with  haulage  roads, 
the  potential  for  erosion,  siltation  or 
damage  to  property  or  wildlife  habitat  is 
greater  for  such  primary  roads  due  to 
loose  coal,  coal  waste  or  spoil  on  the 
road  surface.  Roads  not  used  for 
haulage  will  not  typically  generate  this 
potential  problem. 

Under  the  classification  system, 
primary  roads  also  include  roads 
frequently  used  for  a  period  in  excess  of 
six  months.  This  factor  is  included  due 
to  the  increased  risk  of  environmental 
harm  associated  with  heavy  traffic  over 
long  periods  of  time.  Duration  of  road 
use  is  also  an  important  predictor  of 
potential  environmental  harm.  The 
longer  a  road  exists,  the  greater 
potential  for  slips  or  grade  failures  as 
well  as  other  impacts  previously 
mentioned.  In  OSMRE's  experience,  the 
potential  for  erosion  and  siltation  as 
well  as  road  grade  failures  is  quite 
seasonal,  normally  occurring  in  early 
spring.  Especially  in  the  Eastern  U.S., 
the  increased  precipitation  associated 
with  this  period  combined  with  frequent 
freezing  and  thawing  tends  to  degrade 
road  beds  as  well  as  the  surface. 
However,  such  problems  are  frequently 
not  evident  in  the  first  season. 
Moreover,  roads  used  less  than  six 
months  will  frequently  not  even  be  in 
place  during  this  season.  TTierefore, 
OSMRE  believes,  due  to  the  increased 
risk  of  environmental  harm,  that  longer 
term  roads  must  be  subject  to  the  more 
stringent  primary  road  design  and 
performance  standards.  OSMRE 
strongly  believes  that  differentiating 
between  potentially  greater  or  lesser 
environmental  impacts  in  developing 
regulatory  requirements  is  fully 
consistent  with  the  requirement  in 
section  102  of  the  Act  to  establish  a 
program  to  protect  society  and  the 
environment  and  to  strike  a  balance 
between  protection  of  the  environment 
and  the  nation's  need  for  coal.  OSMRE 
is  basing  these  road  provisions,  in  part, 
on  ten  years  of  experience  enforcing  the 
surface  mining  regulatory  program. 
OSMRE  believes  that  these  standards 
are  both  necessary  and  adequate  to 
achieve  the  purposes  of  the  Act. 

Ancillary  roads  are  all  roads  not 
designated  as  primary.  Ancillary  roads 
are  subject  to  relatively  infrequent  use 
by  smaller,  lighter  weight  vehicles. 
Consequently,  the  potential  severity  and 
risk  of  harm  from  use  by  such  vehicles  is 


smaller.  OSMRE  has  not  identified 
specific  types  of  roads  in  the  rule  as 
ancillary  because  it  would  not  be 
possible  to  make  an  all-inclusive  list 
Examples  of  ancillary  roads  are  those 
which  provide  access  to  air  shafts, 
sediment  ponds,  and  locations  for 
hydrologic  sampling,  equipment 
maintenance,  monitoring,  or  other 
similar  uses. 

One  commenter  supported  the 
concept  of  two  classifications  for  roads 
as  well  as  the  handling  of  performance 
standards  in  general  terms.  The 
commenter  noted  that  this  gives  t^ie 
regulatory  authority  more  discretion  in 
managing  permitting  and  enforcement 
programs. 

One  commenter  suggested  that  all 
roads  outside  the  area  controlled  by 
siltation  structures  and  treatment 
facilities  be  considered  primary  roads. 

OSMRE  did  not  accept  this  suggestion 
because  it  is  unnecessarily  rigid.  Such  a 
system  for  designating  primary  roads 
would  entail  substantial  design, 
construction  and  maintenance  costs 
without,  in  many  cases,  a  concomitant 
reduction  in  potential  environmental 
harm. 

Some  commenters  were  concerned 
that  the  proposed  two-tiered  system  was 
overly  simplistic,  especially  with  resepct 
to  limited  use  roads  that  exist  for 
extended  periods  of  time.  The 
commenters  felt  that  such  roads  would 
be  inappropriately  considered  primary 
roads. 

OSMRE  does  not  agree  that  the  two- 
tiered  system  is  overly  simplistic  nor 
does  it  agree  that  a  "simple"  system  is 
necessarily  inferior  to  a  "complex"  one. 
The  final  rule  balances  environmental 
protection,  safety  and  road  stability 
against  design,  construction  and 
maintenance  costs  while  providing  the 
flexibility  to  address  a  multitude  of 
varying  site  conditions.  Under  the  final 
rule,  infryquently  used  acess  roads  that 
will  be  in  existence  for  an  extended 
period  of  time  will  be  considered 
ancillary  roads. 

Numerous  commenters  voiced  their 
concerns  about  how  the  elements  of  the 
definition  of  primary  road  in 
§  816.150(a)(2]  would  be  interpreted. 
Regarding  the  criterion  in 
§  816.150(a]{2)(i)  that  roads  used  for 
transporting  coal  or  spoil  are  primary 
roads,  there  was  concern  that  a  bona 
fide  ancillary  road  would  automatically 
be  classified  as  a  primary  road  if  a 
pickup  truck  loaded  with  coal  used  the 
road. 

OSMRE  did  not  modify  the  regulation 
in  response  to  this  concern  because  it  is 
confident  that  such  situations  rarely,  if 
ever,  arise  and  that  regulatory 


authorities  will  use  reasoned  judgement 
in  applying  the  definition  to  achieve  its 
intended  purpose.  Roads  used  for  coal 
and  spoil  transportation  must  be 
considered  primary  roads  because  of  the 
generally  large  trucks  used,  the  high 
frequency  of  trips,  the  potential  for 
spillage  of  coal  or  spoil  onto  the  road 
surface,  and  the  fact  that  coal  and  spoil 
transport  occurs  throughout  the  life  of 
the  operation. 

Concerning  the  frequency  of  use 
criterion  contained  in  §  816.150(a)(2)(ii). 
a  commenter  suggested  that  the  word 
"frequently"  be  dropped  because  some 
infrequently  used  road  could  cause  more 
environmental  harm  than  coal 
hau'iroads.  It  was  also  suggested  that 
frequency  be  defined. 

OSMRE  did  not  drop  the  frequenry 
element  from  the  definition  of  primary 
road  because  it  believes  that  frequency 
of  use  is  a  key  predictor,  along  with 
duration  of  use.  of  potential 
environmental  harm.  OSMRE  did  not 
add  a  definition  of  "frequently  used"  to 
the  final  rule  because  it  is  not  possible 
or  advisable  in  a  national  rule  to  devise 
a  definition  that  will  fairly  address  all 
sets  of  circumstances.  Whether  a  road  is 
"frequently  used"  is  a  determination 
that  should  be  made  at  ground  level  on  a 
case-by-case  basis  taking  into  account 
the  probable  enviroiunental 
consequences  of  the  anticipated  level  of 
use  and  the  types  of  vehicles  expected 
to  use  the  road.  As  an  example,  OSMRE 
considers  that  a  road  used  only  once  or 
twice  each  day,  or  once  or  twice  each 
shift,  for  access  to  a  structure  housing  a 
fan  or  ventilator  (fan  house)  for  the 
purpose  of  monitoring  and/or 
maintenance  would  not  be  a  '"frequently 
used" road. 

Concerning  the  duration  of  use 
criterion  in  §  816.150(a)(2)(ii),  it  was 
suggested  that  the  six-month  period 
should  be  deleted  and  that  the  primary 
road  definition  should  better  reflect  the 
type  of  vehicular  use  and  primary 
purpose  of  the  road.  It  was  argued 
further  that  access  and  service  roads 
used  in  excess  is  six  months  would  be 
classified  as  primary  roads  thus 
burdening  the  operator  with 
unnecessary  design  and  performance 
requirements. 

The  concern  that  the  primary  road 
definition  should  better  reflect  the  type 
of  vehicular  use  and  pnmary  purpose  of 
the  road  is  addressed  in  the  previous 
discussion  explaining  the  basis  for  the 
road  classification  system.  As  to  which 
roads  are  classified  as  primary,  the 
commenter  may  have  misunderstood  the 
proposed  regulation.  Duration  of  use  is  a 
key  predictor  of  a  road's  potential  for 
environmental  harm.  It  is  generally 
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recognized  that  the  longer  a  road  is 
used,  the  greater  the  potential  for 
stability  problems  and  erosion. 
However,  an  infrequently  used  road  of 
more  than  six  months  duration  (which  is 
not  used  to  haul  coal  or  spoil,  and  which 
will  not  be  retained  for  postmining  land 
use)  is  unlikely  to  cause  significant 
environmental  harm  and.  thus,  is  not 
classified  as  a  primary  road.  The  six- 
month  limit  establishes  a  reasonable 
balance  between  long-  and  short-term 
use. 

Three  commenters  suggested  that 
OSMRE  revise  the  road  classification 
system  in  S  816.150(a)(2)(iii)  as  it  relates 
to  roads  that  will  be  retained  for  an 
approved  postmining  land  use.  The 
commenters  argued  that  retaining  a  road 
for  a  approved  postmining  land  use 
should  not  be  a  determining  factor  in 
classifying  the  road  because  to  do  so 
would  subject  the  road  to  performance 
standards  that  could  be  unrelated  to  the 
use  of  the  road  during  the  mining 
operation.  They  felt  that  the 
classification  should  be  determined 
solely  by  the  purpose  and  frequency  of 
use  of  the  road  during  mining.  The  same 
commenters  were  also  concerned  about 
how  changes  in  the  status  of  a  road 
would  be  handled,  e.g.  a  road  classified 
as  ancillary  during  the  mining  operation 
becomes  a  primary  road  when  the 
operator  retains  the  road  after  mining 
and  reclamation  is  completed. 

OSMRE  did  not  accept  the 
commenters'  arguments  and  continues 
to  believe  that  roads  which  are  to  be 
retained  for  an  approved  postmining 
land  use  should  be  considered  primary 
roads  and  be  subject  to  the  associated 
performance  standards.  OSMRE  bases 
this  belief  on  the  fact  that  after  final 
bond  release,  protection  from  the  future 
environmental  consequences  of  road  use 
and  maintenance  under  the  Act  ceases. 
The  operator  has  no  responsibility  for 
subsequent  adverse  environmental 
impacts  related  to  the  road's  use  and 
maintenance.  In  order  to  provide  a 
reasonable  assurance  of  environmental 
protection  after  the  site  has  been 
reclaimed,  and  in  the  absence  of  an 
operator,  OSMRE  believes  that 
postmining  roads  must  be  designed  and 
constructed  in  compliance  with  the  more 
stringent  primary  road  standards.  This 
will  ensure,  as  far  as  possible,  that  the 
location,  design,  construction  and 
maintenance  of  the  road  during  mining 
operations  will  have  minimum  adverse 
impacts  after  reclamation.  Concerning 
changes  in  the  classification  of  a  road. 
OSMRE  believes  that  the  regulatory 
authority  must  approve  such  changes 
based  on  the  road's  compliance  with  all 
standards  applicable  to  the  road. 


One  commenter  suggested  that 
performance  standards  are  unnecessary 
because  primary  roads  are  required  as 
part  of  any  operation,  and  the 
regulations  are  only  a  duplication  of 
existing  performance  standards. 

OSMRE  does  not  agree.  These 
regulations  and  performance  standards 
specific  to  roads  are  necessary  to  insure 
that  all  roads  are  properly  classified, 
that  potential  environmental  impact  of 
the  roads  are  adequately  evaluated  and 
that  roads  are  located,  designed, 
constructed,  reconstructed,  maintained, 
and  reclaimed  so  as  to  minimize  their 
environmental  impacts. 

One  commenter  maintained  that  some 
of  the  requirements  for  primary  roads 
would  be  burdensome  to  small 
operators.  The  commenter  noted  that  at 
small  operations,  the  equipment  used  to 
transport  the  coal  may  only  include 
small  trucks  of  limited  capacity.  The 
commenter  suggested  that  some 
allowance  or  exception  should  be  made 
whereby  use  of  a  road  to  transport  coal 
does  not  automatically  cause  it  to  be  a 
primary  road. 

OSMRE  understands  the  commenter's 
concern  for  small  operators.  However, 
as  discussed  above,  OSMRE  has 
concluded  that  roads  used  for 
transporting  coal  or  spoil  have  a 
potential  for  environmental  damage 
regardless  of  whether  their  use  is 
frequent  or  long-term.  Therefore,  roads 
used  for  transporting  coal  or  spoil  have 
been  included  in  the  definition  of 
primary  roads  and  are  subject  to  more 
stringent  performance  standards.  It 
should  be  noted  that  OSMRE  expects 
that  road  design  will  reflect  the 
anticipated  road  duration  and  usage. 

One  commenter  indicated  that  the 
term  "ancillary  road"  requires  a  better 
definition.  The  commenter  was 
concerned  because  of  the  lack  of  any 
permitting  or  reclamation  requirements 
for  ancillary  roads. 

OSMRE  disagrees  that  "ancillary 
road"  is  poorly  defined.  Taken  together, 
the  definition  of  road  a\  S  701.5  and  the 
definition  of  primary  road  at 
S  816.150(a)(2)  delineate  ancillary  road 
with  a  degree  of  specificity  appropriate 
to  a  national  rule  given  the  variety  of 
roads  associated  with  mining 
operations.  The  permit  information  and 
reclamation  requirements  specifically 
associated  with  ancillary  roads  are 
found  in  §5  780.37  and  816.150. 
respectively. 

One  commenter  recommended  that 
the  classification  system  be  changed  to 
account  for  the  diversity  in  service  life 
and  uses  of  mine  roads.  This  commenter 
also  suggested  that  designs  should  be 
prepared  by  qualified  professionals. 


OSMRE  agrees  that  some  form  of 
categorization  of  roads  is  necessary 
from  both  the  environmental  and 
economic  points  of  view  due  to  the 
diversity  of  road  uses  and  types 
associated  with  mining  operations,  but 
did  not  make  any  change  in  the  fmal 
rule  because  the  road  classification 
system  being  adopted  today  exphcitly 
differentiates  between  the  two  types  of 
roads  on  the  basis  of  purpose  and 
frequency  of  use.  Further,  9  780.37 
requires  the  plans  and  drawings  for 
each  primary  road  to  be  prepared  by,  or 
under  the  direction  of,  qualified 
professionals.  Because  the  risk  of 
environmental  harm  from  ancillary 
roads  is  less  than  that  from  primary 
roads,  the  added  expense  for  design  and 
construction  certification  by  a  registered 
professional  is  not  appropriate. 

One  commenter  felt  that  S  816.150(a) 
should  explicitly  exclude  public  roads. 

OSMRE  disagrees.  The  applicability 
of  these  standards  to  public  roads  is 
discussed  elsewhere  in  this  preamble. 

One  commenter  objected  to  the 
distinctions  made  between  primary  and 
ancillary  roads  for  determining  which 
roads  have  to  meet  specific  performance 
standards.  The  commenter  maintained 
that  OSMRE  has  failed  to  meet  the 
mandate  of  the  Act  by  not  establishing 
specific  design  criteria  for  all  roads 
including  ancillary  roads,  because  of  the 
potential  for  environmental  damage.  The 
commenter  did  not  accept  OSMRE's 
position  that  ancillary  roads  do  not 
cause  as  much  damage  as  primary 
roads.  The  commenter  maintained  that 
OSMRE  is  using  the  classification 
system  to  allow  an  exception  from  the 
statutory  standards  for  ancillary  roads. 
The  commenter  was  particularly 
concerned  with  the  potential 
environmental  damage  caused  by 
ancillar>'  roads  in  steep-slope  areas. 

Another  conunenter  questioned  the 
need  to  classify  all  mine  roads  as  either 
primary  or  ancillary  on  the  basis  of 
purpose  and  frequency  of  use.  The 
commenter  argued  that  all  roads, 
regardless  of  their  intended  purpose  or 
frequency  of  use,  retain  similar  potential 
for  environmental  damage  if  they  are 
not  designed,  constructed,  maintained  or 
reclaimed  properly.  The  commenter 
maintained  that  the  additional 
requirements  in  S  816.151  are  essentially 
the  best  management  practices  that 
should  apply  to  all  roads  in  order  to 
achieve  the  performance  standards 
contained  in  §  816.150(b).  The 
commenter  contended  that  the  two- 
tiered  classification  system  would  result 
in  less  attention  being  paid  to  ancillary 
roads,  which  ere  more  numerous  in  a 
mining  operation  than  primary  roads. 


OSMRE  believes  that  the  road 
classification  system  established  in 
9  816.150(a)  appropriately  distinguishes 
between  primary  roads,  which  need 
more  detailed  consideration  in  their 
design,  construction,  maintenance,  and 
reclamation;  and  ancillary  roads,  which 
are  likely  to  be  small  and  would 
generally  not  be  used  for  carrying  heavy 
loads.  The  basis  for  the  distinction  is 
that  the  potential  severity  and  risk  of 
harm  associated  with  smaller,  less  used 
(ancillary)  roads  is  considerably  less 
than  that  associated  with  larger,  busier 
(primary)  roads.  Ancillary  roads  are  not 
exempted  from  performance  standards; 
all  roads,  including  ancillary  roads,  must 
comply  with  the  standards  of  9  816.150, 
which  is  an  expansion  of  the  statutory 
standards  contained  in  section  515(b] 
(17)  and  (18)  of  the  Act. 

Sections  816.150(b) /817(b) 
Performance  Standards 

Final  9  816.1S0(b)  establishes 
performance  standards  that  operators 
must  meet  when  locating,  designing 
constructing,  reconstructing,  using, 
maintaining,  and  reclaiming  roads 
associated  with  surface  coal  mining 
operations  as  defined  by  30  CFR  701.5. 
Section  816.150(b)  is  identical  to  the 
proposed  rule  except  for  a  clarifying 
change  to  9  816.150(b)(1)  adopted  at  the 
request  of  EPA.  The  change  is  discussed 
below  in  the  responses  to  conmients. 

The  performance  standard  in  section 
(b)(1)  requires  the  control  or  prevention 
of  erosion,  siltation,  and  the  air  pollution 
attendant  to  erosion,  including  road  dust 
as  well  as  dust  occuring  on  the  other 
exposed  surfaces,  by  measures  such  as 
vegetating,  watering,  using  chemical  or 
other  dust  suppressants  or  otherwise 
stabilizing  all  exposed  surfaces  in 
accordance  with  current,  prudent 
engineering  practices. 

The  standards  in  sections  (b)  (2) 
through  (7)  require  an  operator  to 
control  or  prevent  damage  to  fish, 
wildlife,  or  their  habitat  and  related 
environmental  values;  control  or  prevent 
additional  contributions  of  suspended 
solids  to  stream  flow  or  runoff  outside 
the  permit  area;  neither  cause  nor 
contribute,  directly  or  indirectly,  to  the 
violation  of  State  or  Federal  water 
quality  standards  applicable  to 
receiving  waters;  refrain  from  seriously 
altering  the  normal  flow  of  water  in 
streambeds  or  drainage  channels; 
prevent  or  confrol  damage  to  public  or 
private  property,  including  the 
prevention  or  mitigation  of  adverse 
effects  to  lands  within  the  boundaries  of 
units  of  the  National  Park  System,  the 
National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 


Wild  and  Scenic  Rivers  system, 
including  designated  study  rivers,  and 
National  Recreation  Areas  designated 
by  Act  of  Congress;  and  prohibit  the  use 
of  acidic  or  toxic  substances  in  road 
surfacing. 

One  commenter  felt  that  9  816.150 
fails  to  provide  meaningful,,  national 
standards  for  the  design,  construction, 
maintenance,  and  reclamation  of  roads. 
The  commenter  referred  to  a  discussion 
of  the  need  for  detailed  performance 
standards  in  the  preamble  to  the  1979 
final  rule  where  OSMRE  stated,  in  part 
that  there  were  many  comments 
recommending  that  OSMRE  "limit  the 
Federal  performance  standards  to 
generalized  guidelines  and  suggestions 
which  would  then  serve  as  the  nucleus 
for  the  State  regulatory  authorities  to 
develop  standards  unique  to  local 
conditions."  In  response  to  these 
recommendations,  OSMRE  "determined 
that  such  general  standards, 
incorporating  broad  interpretation 
capabilities,  would  not  be  consistent 
with  the  intent  of  the  Act  or  the  rest  of 
the  regulatory  scheme"  (44  FR  14901. 
15246,  March  13, 1979).  The  commenter 
suggested  that  the  proposed  rule  was 
inconsistent  with  the  position  expressed 
in  1979. 

Where  it  is  appropriate  to  "flesh  out" 
portions  of  the  Act  in  the  implementing 
regulations,  OSMRE  has  not  hesitated  to 
do  so.  OSMRE  believes  that  9  816.150 
does  provide  sufficient  national 
standards  for  the  design,  construction, 
maintenance,  and  reclamation  of  roads, 
while  allowing  consideration  of  the 
variations  in  site-specific  conditions  that 
can  be  encountered  at  different 
operations  throughout  the  coal  fields. 
These  standards  necessarily  allow  the 
regulatory  authority  the  flexibility  to 
identify  the  measures  that  are 
appropriate  for  the  site-specific 
characteristics  of  each  surface  coal 
mining  operation.  In  1979,  OSMRE  has 
less  then  one  year  of  experience 
regulating  surface  coal  mining 
operations.  Now,  after  ten  years  of 
experience,  most  of  that  in  oversight  of 
approved  State  programs,  which  deal 
with  roads  quite  effectively,  but  through 
quite  varied  approaches,  OSMRE  feels 
that  the  expansion  of  the  statutory 
language  being  promulgated  today  is 
fully  adequate  the  ensure  that  statutory 
standards  are  met. 

The  same  commenter  and  another 
commenter  particularly  noted  the 
removal  of  the  phrase  "minimize  the 
diminution  to  or  degradation  of  the 
quality  or  quantity  of  surface  and 
ground-water  systems"  from 
9  816.150(b)(5)  of  the  1983  rule.  The 
commenters  suggested  that  specific 


language  for  protection  of  both  quantity 
and  quality  of  surface  and  groundwater 
systems  from  adverse  impacts  of  roads 
should  be  reinstated  into  the  final  rule. 
A  third  conunenter  was  concerned  that 
the  water  quality  and  quantity 
provisions  removed  from  9  816.150(b)(5) 
of  the  remanded  and  suspended  1983 
regulations  were  not  adequately  covered 
in  other  regulations. 

OSMRE  did  not  propose  a  provision 
specifically  addressing  the  impact  of 
roads  on  the  quantity  and  quality  of 
surface  and  groundwater  systems,  such 
as  that  contained  in  the  remanded  and 
suspended  1983  rule.  Adequate 
standards  to  ensure  compliance  with 
section  515(b)(17)  of  the  Act  are 
provided  by  the  other  provisions  of 
99  816/817.150(b)  and  by  30  CFR  780.21 
and  764.14.  After  considering  the 
comments,  OSMRE  does  not  believe  that 
adding  such  a  standard  specifically  for 
roads  would  add  to  the  effectiveness  of 
this  rule. 

One  conunenter  suggested  that  the 
final  rule  should  be  clarified  to  ensure 
that  it  includes  performance  standards 
for  roads  that  will  protect  all  private 
property  from  damage.  The  commenter 
wanted  to  insure  that  all  private 
properties  are  protected  and  not  just 
those  areas  listed  in  section  522(e)  of 
SMCRA.  Another  commenter  argued 
that  inserting  into  9  816.150(b)(6)  the 
lands  listed  in  section  522(e](l]  of  the 
Act  inserts  imsuitability  criteria  into  this 
performance  standard,  lie  commenter 
maintained  that  OSMRE  lacks  authority 
to  include  the  Hst  in  9  816.150(b)(6).  Two 
commenters  suggested  that  the  list  be 
deleted  because  these  lands  already 
have  provisions  for  special 
consideration.  t 

Final  9  816.150(b)(6)  requires  the 
operator  to  protect  both  private  property 
and  public  property,  placing  special 
emphasis  on  certain  types  of  public 
property.  OSMRE  has  enumerated  those 
areas  covered  by  the  mining 
prohibitions  of  section  522(e)(1)  of  the 
Act  to  ensure  that  special  consideration 
is  given  these  public  properties.  This 
enumeration  does  not  remove  the 
operator's  requirement  to  protect  other 
public  property  or  private  property  as 
required  by  section  515(b)(17).  OSMRE 
does  not  agree  that  including  the  list  of 
areas  covered  by  section  522(e)(1)  of  the 
Act  in  9  816.150(b)(6)  constitutes  an 
insertion  of  imsuitabiHty  criteria. 
OSMRE  believes  that  inclusion  of  these 
specific  areas  in  9  816.150(b)(6) 
appropriately  emphasizes  the 
importance  attached  to  such  areas  by 
Congress  in  drafting  the  Act,  without 
providing  less  protection  for  other  public 
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and  private  property  under  this 
provision. 

One  commenter  was  concerned  that 
§  8ie.l50(b)  would  require  the 
reconstruction  of  existing  permitted 
roads  causing  extensive  environmental 
damage.  The  conimenfer  suggested  that 
the  regulatory  authority  should  be  able 
to  waive  certain  performance  standards, 
e.g.  drainage  control,  cut  and  fill  slopes, 
and  lane  widths,  as  along  as  erosion  and 
stream  sedimentation  are  controlled. 

OSMRE  did  not  include  such  a  waiver 
provision  in  the  final  rule.  In  accordance 
with  30  CFR  701.11(e),  existing 
structiu^s,  including  roads,  that  meet  the 
performance  standards  may  be 
exempted  from  meeting  the  design 
requirements.  To  the  extent  that  changes 
may  be  required  by  a  regulatory 
authority  to  bring  existing  permitted 
roads  into  compliance  with  this  rule,  no 
significant  reconstruction  and  expense 
or  increased  environmental  harm  is 
expected.  Existing  permitted  roads 
should  already  be  in  compliance  with 
the  performance  standards  of  a  State  or 
Federal  regulatory  program. 

One  commenter  noted  that 
S  816.1S0(b)  refers  to  erosion 
requirements  for  roads,  but  lacks 
sediment  control  standards.  The 
commenter  argued  that,  without  some 
guidance,  it  would  be  difficult  for  states 
to  be  "no  less  effective"  in  parallel 
provisions  of  their  regulations. 

OSMRE  did  not  accept  this  comment. 
OSMRE  beheves  that  adequate 
performance  standards  for  sediment 
control  can  be  found  in  S§  816/ 
817.150(b).  These  standards  are  fully 
consistent  with  the  requirements  of 
section  515(b)(17)  of  the  Act  OSMRE 
recognizes  that  the  mechanisms  for 
achieving  that  standard  vary  widely 
over  the  wide  range  of  topographic 
climatological  and  geologic  conditions, 
and  also  vary  according  to  the  uses  of 
the  roads,  where  these  standards  will  be 
applied.  OSMRE  therefore  feels  further 
guidance  is  not  appropriate  or 
necessary.  States  may  or  may  not 
choose  to  elaborate  upon  this  guidance 
in  ways  specific  to  the  conditions  in 
those  States.  So  long  as  the  required 
results  are  achieved  in  actual 
implementation,  such  elaboration  is  at 
the  States's  discretion. 

One  commenter  was  unsure  if  the 
performance  standards  in  9  816.1 50(b) 
were  intended  to  relieve  coal  mine 
operators  of  the  general  requirements  to 
meet  effluent  limitations.  The 
commenter  thought  that  30  CFR  816.46, 
which  prescribes  performance  standards 
for  siltation  structures,  excluded  roads 
from  meeting  effluent  limits  and 
wondered  if  §  816.150(b)  could  be 
interpreted  the  same  way.  Another 


commenter  was  confused  about  the 
application  of  performance  standards 
for  drainage  control  systems  for  roads. 
The  commenter  noted  that,  under  30 
CFR  816.46(a)(Z),  drainage  from  roads 
for  which  the  upstream  area  is  not 
otherwise  disturbed  by  the  operator  is 
exempt  from  the  requirement  of  passing 
through  a  siltation  structure.  The 
commenter,  however,  also  noted  that  the 
disturbance  associated  with  roads  must 
be  conducted  to  miiumize  disturbance  to 
the  hydrologic  balance  as  required  in 
§S  816.41  and  816.45.  The  commenter 
was  concerned  as  to  what  the  specific 
drainage  control  requirements  are  for 
roads. 

Effluent  limitations  only  apply  to  point 
source  discharges  regulated  under 
section  402  of  die  Clean  Water  Act. 
Section  816.150(b)  does  not  require  the 
creation  of  a  point  source.  However,  if  a 
point  source  is  created,  a  National 
Pollutant  Discharge  Elimination  System 
permit  would  be  required  and  effluent 
limits  would  apply.  A  variety  of  other 
mechanisms  may  also  be  and  are  being 
used  to  provide  the  required  protection 
of  water  quality. 

Two  commenters  were  concerned 
with  the  word  "prevent"  in 
S  818.150(b)(1)  through  (3)  and  (6).  It  was 
suggested  that  it  be  deleted  because  it 
was  the  intent  of  Congress  to  have 
OSMRE  set  attainable  standards  which 
would  "minimize"  erosion  and 
"prevent"  damage.  The  commenters  felt 
that  it  would  be  unrealistic  to  require  an 
operator  to  "prevent"  erosion,  siltation, 
and  air  pollution.  Another  commenter 
favored  deletion  of  both  "control"  and 
"prevent." 

OSMRE  did  not  accept  the  suggestions 
and  believes  that  the  language  in 
S  816.150(b]  is  consistent  with  the 
language  in  the  Act  at  section  51S(b)(17) 
which  requires  the  operation  as  a 
minimum  to  insure  that  the  construction, 
maintenance,  and  postmining  conditions 
of  access  roads  into  and  across  the  site 
of  operations  will  control  or  prevent 
erosion  and  siltation.  pollution  of  water, 
damage  to  fish  or  wildlife  or  their 
habitat,  or  public  or  private  property 
(Emphasis  added].  It  should  be  noted 
that  S  816.150(b]  allows  the  regulatury 
authority  the  flexibility  to  determine  the 
level  of  protection  necessary  to  control 
or  prevent  erosion,  siltation.  or  air 
pollution  attendant  to  erosion. 

One  commenter  suggested  that  the 
language  in  S  816.150(b)(1)  with  respect 
to  exposed  surfaces  be  clarified  by 
adding  the  word  "road"  between 
exposed  and  surfaces. 

OSMRE  does  not  agree  that  this 
clarification  is  necessary  because  those 
surfaces  exposed  in  connection  with 
construction,  use,  reconsti-uction. 


maintenance,  or  reclamation  of  the  road 
are  properly  subject  to  this  requirement. 

Four  commenters  responded  with 
respect  to  the  control  of  air  pollution. 
One  commenter  supported  the  language 
in  (  816.150(b)(1).  and  asserted  that 
OSMRE  is  the  appropriate  agency  to 
regulate  fugitive  dust  at  coal  mining 
operations.  One  commenter  requested 
that  OSMRE  change  the  language  in 
S  816.150(b)  in  its  entirety.  This 
commenter  was  concerned  that  air  and 
water  quality  standards  were  being 
intermixed.  The  commenter  also  noted 
that  previous  district  court  decisions 
clarified  that  Congress  only  intended  to 
regulate  air  pollution  related  to  erosion. 
One  commenter  stated  that  the  issue  of 
responsibility  in  the  control  of  air 
pollution  attendant  to  erosion  and 
pollution  caused  by  fugitive  dust  as  part 
of  a  surface  mining  operation  is 
currently  on  appeal.  Another  commenter 
was  concerned  that  including  specific 
air  pollution  control  measures  in 
S  816.150(b)  would  lead  to  these 
measures  being  interpreted  as  the 
exclusive  means  necessary  for 
compliance.  It  was  suggested  that  these 
measures  be  kept  only  in  the  preamble. 
OSMRE  believes  that  the  language  in 
§  816.150(b)(1)  is  in  harmony  with  the 
intent  of  Congress.  It  is  appropriate  for 
OSMRE  to  rt^ate  road  dust  consistent 
with  section  515(b)(17)  of  the  Act 
because  of  the  need  to  protect  public 
and  private  property.  It  is  being  applied 
here  in  a  manner  consistent  with  section 
515(b)(4).  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  recentiy 
issued  a  decision  concerning  the  issue  of 
responsibility  for  control  of  air  pollution 
attendant  to  erosion  [NWFv.  Model,  839 
F.2nd  694,  765).  The  appeals  court 
concluded  that  the  Secretary's 
interpretation  of  section  S15(b)(4)  of  the 
Act,  as  controlling  only  the  impacts  of 
mining  on  air  quality  due  to  erosion,  is 
reasonable.  OSMRE  also  believes  that 
the  use  of  the  terms  "erosion." 
"siltation,"  and  "air  pollution  attendant 
to  erosion"  in  {  816.150(b)(1)  is 
appropriate  in  considering  what 
measures  are  necessary  to  meet  the 
performance  standards.  OSMRE  does 
not  intend  this  list  of  measures  to 
exclude  the  use  of  other  measiu-es  for 
controlling  dust  attendant  to  erosion  and 
does  not  intend  that  the  language  in 
S  816.150(b)(1)  be  interpreted  that  way. 
The  phrase  "such  as"  makes  that  clear. 

The  EPA  noted  that  proposed 
§  816.150(b)(1)  stated  that  road  should 
be  built,  used  and  maintained  to  control 
"air  pollution  attendant  to  erosion"  and 
that  the  preamble  to  the  proposal 
explained  that  this  phrase  includes 
"road  dust,  as  well  as  dust  occurring  on 


other  exposed  surfaces"  (52  FR  42262, 
November  3, 1987).  EPA  suggested  that 
the  explanation  should  be  included  in 
the  final  rule  language  to  clarify  that  the 
performance  standards  apply  not  o^y  to 
wind  erosion,  but  also  to  dust  created  by 
vehicle  traffic. 

OSMRE  has  accepted  this  comment 
and  made  the  suggested  change  to 
clarify  the  appUcability  of  the  final  rule. 

EPA  noted  also  that  proposed 
S  816.150(b](l]  stated  that  air  pollution 
should  be  controlled  "in  accordance 
with  current,  prudent  engineering 
practices."  EPA  stated  its  belief  that  the 
final  rule  should  specify  reasonable 
control  levels  and  techniques  suitable 
under  various  conditions  and  requested 
the  addition  of  a  technical  guidance 
document  that  would  address  current 
practices  and  their  effectiveness  under 
varying  conditions.  The  agency 
suggested  that  the  technical  guidance 
could  be  developed  in  the  near  future 
and  be  incorporated  into  the  regulation 
by  reference  at  a  later  date. 

After  giving  this  recommendation 
serious  consideration,  OSMRE  decided 
not  to  accept  it.  Differing  geologic  and 
climatic  factors  associated  with  the  coal 
fields  throughout  the  nation  make  it 
impractical  to  develop  a  single  set  of 
dust  control  standards  and  techniques 
with  nationwide  applicability.  In 
accordance  with  the  concept  of  primacy, 
whereby  the  States  have  the  primary 
responsibility  for  the  regulation  of  coal 
mining,  this  final  rule  gives  State 
regulatory  authorities  the  flexibility  to 
establish  guidance  that  is  appropriate  to 
regional  and  local  conditions.  On 
request,  OSMRE  will  provide  techincal 
assistance  to  the  States  concerning  the 
development  or  apphcation  of  dust 
control  standards  and  techniques.  The 
primary  purpose  of  this  rule  is  to  make 
clear  that  regulatory  authorities  have 
both  the  authority  and  obligation  to 
regulate  road  dust  while  recognizing 
that  operations  have  a  wide  range  of 
options  available  for  controlling  it 

As  to  the  EPA's  concern  about  the 
effectiveness  of  the  treatment  methods 
employed  by  the  operator,  before  a 
mining  permit  is  issued,  the  regulatory 
authority  has  to  approve  the  air 
pollution  control  plan  submitted  by  a 
permit  applicant  under  30  CFR  780.15  or 
784.26.  In  addition,  monthly  inspections 
by  regulatory  authority  inspectors  under 
30  CFR  840.11  and  inspections  resulting 
from  citizens'  complaints  filed  anytime 
under  30  CFR  840.15  and  Part  842  will 
ensure  that  potential  on-the-groimd 
problems  are  resolved  quickly  and 
efficienUy. 

One  commenter  was  concerned  that 
S  816.150(b)(5)  would  prohibit  placement 
of  any  road  anywhere  it  would  alter 


flow  in  a  streambed  or  drainage 
channel.  The  conunenter  asserted  that 
the  terms  "streambed  or  drainage 
channel"  could  be  construed  so  as  to 
include  even  the  smallest  ephemeral 
flow.  The  commenter  suggested  a 
language  change  that  would  replace 
"streambed  or  drainage  charmer  with 
"intermittent  or  perennial  stream." 

OSMRE  did  not  accept  this  suggested 
language  change  since  it  is  not 
consistent  with  section  515(b)(18)  of  the 
Act  which  uses  the  phrase  "streambed 
or  drainage  channel."  Further,  OSMRE 
does  not  agree  that  S  816.150(b)(5) 
would  necessarily  prohibit  placement  of 
any  road  where  it  would  alter  flow  in 
streambeds  or  drainage  channels 
because  the  language  in  this  section 
states  that  the  road  shall  refrain  from 
"seriously"  altering  the  normal  flow. 
OSMRE  does  not  regard  this  language  as 
a  strict  prohibition  on  the  placement  of 
roads  that  would  cause  minor 
alterations  in  normal  flow. 

Sections  816.150(c) /817.150(c)    Design 
and  Construction  Limits  and 
Establishment  of  Design  Criteria 

Final  9  816.150(c]  requires  that  roads 
be  designed  and  constructed  or 
reconstructed  to  meet  certain  criteria  in 
order  to  ensure  environmental 
protection  appropriate  for  their  planned 
duration  and  use.  These  criteria  include 
limits  for  grade,  width,  surface 
materials,  siuface  drainage  control, 
culvert  placement,  and  culvert  size,  that 
are  in  accordance  with  current,  prudent 
engineering  practices,  and  any  other 
necessary  design  criteria  established  by 
the  regulatory  authority.  Section 
816.150(c)  is  identical  to  the  proposed 
rule. 

One  commenter  agreed  with  the 
deletion  of  the  provisions  addressing 
road  safety  that  had  previously  been 
included  in  the  1983  rule,  noting  that 
road  safety  for  users  is  the 
responsibility  of  the  Mine  Safety  and 
Health  Administration. 

One  commenter  raised  the  question  of 
what  standards  for  road  width,  drainage 
control,  culvert  placement,  etc.  will 
apply  in  Federal  program  States  since 
OSMRE  sets  forth  no  more  detailed 
limits  for  Federal  program  States  under 
9  816.150(c).  The  commenter  was  also 
concerned  about  inadequate  regulation 
by  States  with  "no  more  stringent" 
provisions  in  the  absence  of  standards 
in  the  Federal  rules. 

Concerning  Federal  program  States, 
where  OSMRE  is  the  regulatory 
authority,  OSMRE  will  consider  on  a 
program-by  program  basis  unique 
factors  and  regional  and  local 
conditions  present  in  each  State  and 
will  propose  and  promulgate 


appropriate  standards  in  accordance 
with  30  CFR  Part  736  if  it  determines 
that  program-wide  design  criteria  are 
needed.  Concerning  States  that  have 
legislatively  prohibited  their  regulatory 
authorities  from  promulgating 
regulations  more  stringent  than  the 
Federal  regidations,  OSMRE  considers 
that  the  regulations  adopted  today 
provide  a  reasonable  expansion  of  the 
statutory  requirements  and  are  adequate 
for  e£fective  regulation  of  surface  coal 
mining  operations.  Further  expansion 
and  additional  regulations  may  be 
promulgated  at  the  States'  discretion. 
OSMRE  does  not  believe  that  use  of 
design  standards  by  a  State  in  its  rules 
would  necessarily  be  more  stringent 
than  the  Federal  rules.  This  issue  was 
also  addressed  by  the  Secretary  in  his 
March  5, 1984  brief  in  Round  II, 
referenced  earlier. 

One  commenter  suggested  that  the 
design,  construction,  and  certification  of 
ancillary  roads  should  also  be  done  by  a 
qualified  registered  professional  to 
ensure  proper  drainage  control  and 
stability  of  road  embarkments. 

OSMRE  believes  the  suggested 
requirement  to  have  ancillary  roads 
designed,  constructed,  and  certified  by  a 
qualified  professional  is  not  necessary 
to  ensure  compUance  with  the 
performance  standards  because  such 
roads  have  much  less  potential  for 
environmental  harm  than  do  primary 
roads  because  of  differences  in  size,  use 
and/or  duration.  Ancillary  roads  are 
generally  only  one  lane  for  small 
vehicles,  thereby  involving  far  less 
earthmoving  in  their  construction. 
Vehicles  using  ancillary  roads  are 
generally  small  with  light  loads  and 
ground  pressures.  Therefore,  to  require 
certification  of  plans  and  drawings  for 
ancillary  roads  would  place  a  burden  on 
the  operator  that  is  imnecessary  to 
provide  the  protection  called  for  in 
section  515(b)(17)  of  the  Act. 

One  commenter  was  concerned  that 
the  use  of  the  term  "surface  materials" 
in  9  816.150(c]  implied  a  requirement  for 
surfacing  all  roads.  The  commenter  did 
not  feel  that  a  "blanket"  surfacing 
requirement  was  appropriate  because  in 
many  instances  the  natiu^l  surface  of  a 
road  was  sufficient  to  meet  the 
appropriate  performance  standards.  The 
commenter  suggested  that  the  words 
"any  necessary"  should  precede  the 
term  "surface  materials"  in  the  text  of 
the  rule. 

OSMRE  does  not  agree  that  the 
addition  of  these  words  is  necessary 
because  the  language  in  9  816.150(c) 
states  that  surface  materials  appropriate 
for  the  planned  use  of  the  road  need  to 
be  incorporated  into  the  design  and 
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construction  or  reconstruction  to  ensiu-e 
environmental  protection.  This 
requirement  ('  ?s  not  preclude  a  finding 
by  the  regulatory  authority  that  the 
natural  surface  of  the  road  meets  the 
performance  standards. 

Section  816. 150(d) /81 7. 150(d)    Location 

Final  §  816.150(d)  sets  the 
performance  standards  for  the  location 
of  all  roads.  These  standards  prohibit 
the  placement  of  any  part  of  a  road  in 
the  channel  of  an  intermittent  or 
perennial  stream  unless  the  regulatory 
authority  specifically  approves  such  an 
action  in  accordance  with  applicable 
§§816.41  through  816.43  and  816.57. 
Also,  roads  must  be  located  to  minimize 
downstream  sedimentation  and 
flooding.  The  language  in  §  816.150(d)  is 
identical  to  the  proposed  rule  except 
that  reference  to  the  performance 
standards  in  accordance  with  which  the 
regulatory  authority  may  approve 
placement  of  a  road  in  the  channel  of  a 
stream  (§§816.41  through  816.43  and 
816.57)  have  been  added  to  the  final  rule 
for  clarity. 

One  commenter  argued  that  the 
language  in  the  proposed  rule  prohibits 
the  use  of  structures  such  as  bridges  or 
culverts.  The  commenter  considered  this 
a  drastic  departure  from  the  Act  and 
beyond  the  intent  of  section  515(b](18). 
The  conunenter  provided  suggested 
language  to  better  reflect  the  statutory 
requirements.  The  suggested  language 
read,  "(1)  No  road  shall  be  built  in  a 
streambed  or  drainage  cltannel." 

OSMRE  did  not  accept  the 
commenter's  suggestion.  Section 
816.150(d)  is  not  intended  to  establish  a 
strict  prohibition  on  the  use  of  structures 
such  as  bridges  and  culverts.  Section 
816.43,  Diversions,  allows  the  regulatory 
authority  to  specify  design  criteria  for 
the  diversion  of  intermittent  and 
perennial  streams.  Section  816.43  also 
requires  the  regulatory  authority  to 
make  a  finding  that  the  environmental 
resoiut:e8  of  the  stream  will  not  be 
adversely  affected. 

One  commenter  noted  that 
§  818.150(d)(1)  does  not  contain  a  cross 
reference  to  §  816.57  as  does 
§  816.151(d](5].  The  commenter  was 
unclear  if  this  was  intended  or  was  an 
inadvertent  omission  by  OSMRE. 

In  response  to  this  comment,  OSMRE 
has  reviewed  the  reference  to  hydrologic 
balance  protection  and  stream  buffer 
performance  standards  in  proposed 
§  816.151(d)(5)  and  determined  that 
those  performance  standards  should  be 
applied  to  the  location  of  any  road  in  the 
channel  of  an  intermittent  or  perennial 
stream,  as  well  as  to  the  alteration  or 
relocation  of  natural  stream  channels  by 
primary  roads.  Therefore,  OSMRE  has 


added  the  reference  to  the  performance 
standards  (§§816.41  through  816.43  and 
816.57)  to  §  816.150(d)(1)  of  the  final  rule. 

Section  816. 150(e)/81 7. 150(e) 
Maintenance 

Final  §  816.150(e)  governs  the  general 
maintenance  responsibihties  of  the 
operator.  Under  this  section,  a  road 
must  be  maintained  to  meet  the 
performance  standards  and  any 
additional  design  criteria  established  by 
the  regulatory  authority.  Section 
816.150(e)  also  requires  that,  in  the  event 
of  damage  due  to  a  catastrophic  event,  a 
road  must  be  repaired  as  soon  as  is 
practicable  after  the  damage  has 
occurred.  The  language  in  §  816.150(e)  is 
identical  to  the  proposed  rule. 

One  commenter  supported  the 
language  found  in  §  816.150(e)  because  it 
no  longer  contains  the  requirement  from 
previous  remanded  and  suspended  rules 
to  maintain  a  road  throughout  its  life. 
The  commenter  agrees  that  the  Act  does 
not  impose  a  perpetual  responsibility  for 
roads  in  the  postmining  use  period.  In 
contrast,  one  commenter  was  concerned 
with  the  deletion  of  the  requirement  to 
maintain  a  road  throughout  its  life.  The 
commenter  argued  that  operators  are 
liable  under  the  Act  for  roads  and 
suggested  reinstatement  of  the 
requirement  to  maintain  roads 
throughout  their  life. 

OSMRE  did  not  propose  this 
requirement  because,  under  the  Act,  an 
operator  has  no  responsibility  for 
maintenance  of  the  postmining  land  use 
after  the  performance  bond  has  been 
properly  released  for  the  area  in  which 
the  road  is  located.  For  this  same 
reason,  the  suggestion  that  the 
requirement  be  added  was  not  accepted. 

Section  816.150(f)/817.150(f) 
Reclamation 

Final  §  816.150(f)  provides  that  a  road 
which  is  not  to  be  retained  under  an 
approved  postmining  land  use  must  be 
reclaimed  as  soon  as  practicable  after  it 
is  no  longer  needed  for  mining  and 
reclamation  operations.  The  reclamation 
activities  that  are  required  by  this 
paragraph  include:  (1)  Closing  the  road 
to  traffic;  (2)  removing  all  bridges  and 
culverts  unless  approved  as  part  of  the 
postmining  land  use:  (3)  removing  or 
otherwise  disposing  of  road-surfacing 
materials  that  are  incompatible  with  the 
postmining  land  use  and  the 
revegetation  requirements  of  the 
regulation;  (4)  reshaping  cut  and  fill 
slopes  as  necessary  to  be  compatible 
with  the  postmining  land  use  and  to 
complement  the  natural  drainage 
pattern  of  the  surroimding  terrain;  (5) 
protecting  the  natural  drainage  pattern 
by  installing  dilces  or  cross  drains  as 


necessary  to  control  surface  runoff  and 
erosion;  and  (6)  scarifying  or  ripping  the 
roadbed,  replacing  topsoil  or  substitute 
material,  and  revegetating  disturbed 
surfaces  in  accordance  with  30  CFR 
816.22  and  816.111-816.116.  As  discussed 
below,  the  final  rule  differs  from  the 
proposal  in  that  the  phrase  "as  soon  as 
practicable"  has  replaced  the  word 
"immediately." 

Three  commenters  were  concerned 
with  the  word  "immediately"  in  the 
phrase  "shall  be  reclaimed  in 
accordance  with  the  approved 
reclamation  plan  immediately  after  it  is 
no  longer  needed  for  mining  and 
reclamation  operations."  The 
commenters  believed  it  to  be  an 
unreasonable  requirement  that  is 
subject  to  varying  interpretations.  The 
commenters  noted  that  it  may  actually 
be  environmentally  undesirable  for  a 
road  to  be  reclaimed  diuing  certain 
times  of  the  year,  due  to  problems  with 
runoff  and  sediment  control.  One  of 
these  commenters  argued  that  the 
immediate  reclamation  of  a  road  would 
eliminate  needed  flexibility  and 
preclude  reuse  of  the  road  if  mining  and 
reclamation  conditions  change.  One 
commenter  noted  that  immediate 
reclamation  is  not  needed  to  enforce  the 
intent  of  the  regulation. 

OSMRE  agrees  with  the  commenters 
and  has  substituted  the  phrase  "as  soon 
as  practicable"  for  the  word 
"immediately"  in  §  816.150(f)  of  the  final 
rule.  OSMRE  believes  that  the  phrase 
"as  soon  as  practicable"  is  in  keeping 
with  the  intentions  of  the  Act  as 
expressed  in  sections  102(e),  515(b)  (2) 
and  (16),  which  basically  require 
reclamation  to  take  place  as 
contemporaneously  as  practicable  with 
mining.  However,  this  requirement  does 
not  become  operable  until  the  road  is  no 
longer  needed.  To  postpone  reclamalion, 
the  permittee  must  show  a  future  need 
for  or  continuing  use  of  the  road  as  a 
part  of  his  operation.  The  operator  is 
required  to  maintain  the  road  during  this 
period.  The  reclamation  schedule 
necessary  to  meet  the  requirement  for 
timely  reclamation  should  be  contained 
in  the  permit  and  be  consistent  with  the 
intent  of  the  Act,  by  providing  for 
reclamation  which  is  as 
contemporaneous  as  practicable, 
minimizing  unreasonable  delays  in 
reclamation  implementation,  and 
proceeding  in  an  environmentally  sound 
manner. 

One  commenter  believed  that 
proposed  §  816.150(f)  should  allow  coal 
exploration  roads  to  remain  if  they 
comply  with  the  postmining  land  use.  In 
the  commenter's  opinion,  if  retained, 
these  roads  would  allow  for  better 


management  of  the  forest  reserve 
throu^  better  access  for  timber 
management  and  fire  fighting  activities. 

OSMRE  agrees  that  the  retention  of 
roads  can  be  beneficial  and  has  made 
provision  in  30  CFR  Part  815  for  the 
retention  of  coal  exploration  roads  in 
limited  circumstances.  Specifically. 
§  815.15(d)  provides  an  exemption  from 
the  requirement  that  all  facilities  and 
equipment  be  promptly  removed  from 
the  exploration  area  when  they  are  no 
longer  needed.  If  the  regulatory 
authority  determines  that  the  facilities 
or  equipment  will  provide  additional 
environmental  data,  reduce  or  control 
the  on-site  and  off-site  effects  of  the 
exploration  operation,  or  facilitate 
future  surface  mining  and  reclamation 
operations,  the  facilities  (roads)  and 
equipment  may  be  retained.  The 
operator  must  apply  to  the  regulatory 
authority  for  approval  of  the  retention 
on  a  case-by-case  basis.  To  the  extent 
that  coal  exploration  roads  meet  one  of 
these  three  criteria,  they  may  be 
exempted  from  the  reclamation 
requirement.  However,  it  should  be 
noted  that  the  concept  of  an  approved 
postmining  land  use  is  not  applicable  to 
coal  exploration  activities  since 
exploration  is  not  mining.  Therefore. 
OSMRE  did  not  accept  the  suggested 
change. 

One  commenter  suggested  that  some 
language  should  be  added  to  §  816.150(f) 
to  clarify  that  both  primary  and 
ancillary  roads  are  considered  to  be  part 
of  the  surface  coal  mining  operation  and 
subject  to  the  performance  standards. 

OSMRE  agrees  that  both  primary  and 
ancillary  roads  are  part  of  the  surface 
coal  mining  operation.  However, 
OSMRE  believes  that  the  wording  of 
§  816.150,  Roads:  General,  is  sufficiently 
clear  in  appljring  piat  section  to  all 
roads  as  defined  in  30  CFR  701.5. 
Therefore,  no  change  has  been  made. 

One  commenter  supported  the  phrase 
"as  necessary"  in  the  requirement  in 
§  816.150(0(4)  that  reclamation  of  a  road 
include  "reshaping  cut  and  fill  slopes  as 
necessary  to  be  compatible  with  the 
postmining  land  use  and  revegetation 
requirements."  The  commenter  noted 
that  this  language  recognizes  that  it  is 
not  always  an  approporiate  requirement 
to  redisturb  an  area  for  reshaping  where 
stability  of  a  slope  has  been  assured  to 
the  satisfaction  of  the  regulatory 
authority.  In  contrast,  one  commenter 
objected  to  the  phrase  "as  necessary" 
because  it  dilutes  or  loosens  the 
requirements  contained  in  the  remanded 
and  suspended  1983  rule  to  reshape  cut 
and  fill  slopes  to  be  compatible  with  the 
postmining  land  use  and  to  return  the 
land  to  the  approximate  original 
contour. 


In  developing  the  proposed  rule 
OSMRE  looked  at  how  this  issue  was 
handled  in  the  remanded  and  suspended 
1979  rule.  OSMRE  stated  in  the 
preamble  to  that  final  rule  that 
"obliteration  of  the  road  might  in  some 
circumstances  create  extensive 
environmental  harm  due  to  excessive 
redisturbance  of  the  road  prism. 
Therefore,  the  concept  of  blending  the 
road  into  the  topography  was 
incorporated  (into  the  final  rule]  based 
on  comments  received  and  work 
practices  on  thousands  of  miles  of  roads 
by  the  U.S.  Forest  Service"  (Citation 
omitted.)  (44  FR  14901, 15259,  March  13, 
1979).  OSMRE  went  on  to  emphasize 
"that  this  blending  is  not  to  be  construed 
as  a  variance  from  the  requirement  to 
restore  the  area  to  approximate  original 
contour."  Also,  the  statutory  definition 
of  "approximate  original  contour" 
allows  the  retention  of  terrances 
(section  701(2)  of  the  Act).  For  these 
reasons,  OSMRE  proposed  language 
similar  to  that  used  in  1979.  After 
consideration  of  the  comments,  OSMRE 
feels  that  the  position  stated  in  1979  and 
repeated  here  is  still  vahd.  Thus. 
OSMRE  did  not  delete  the  phrase  "as 
necessary"  from  the  final  rule. 

One  commenter  supported  proposed 
§  816.150(f|(6),  which  allows  the  use  of 
topsoil  substitutes  in  reclaiming 
roadbeds.  The  commenter  stated  that 
this  will  accommodate  the  beneficial 
practice  of  redistributing  topsoil  taken 
from  road  areas  for  use  in  permit  areas 
where  it  will  promote  better  postmining 
land  use. 

OSMRE  agrees  that  topsoil  substitutes 
may  be  used  in  reclaiming  roads  and 
emphasizes  that  any  such  substitute 
material  is  subject  to  the  requirements 
of  §  816.22. 

G.  Sections  816. 151/81 7. 151    Primary 
Roads 

Final  §  816.151  establishes  a  set  of 
performance  standards  for  the  design, 
construction,  and  maintenance  of 
primary  roads,  in  addition  to  those 
already  estabUshed  for  all  roads  in 
§  816.150.  These  performance  standards 
are  identical  to  the  proposed  rule  except 
for  §  816.151(b)  and  (d)  which  have  been 
changed  to  clarify  the  intent  of  the  rule. 

Sections  816.151(a)/817.1Sl(a) 
Certification 

Final  §  816.1Sl(a)  is  identical  to  the 
proposed  rule  and  requires  that  primary 
road  construction  or  reconstruction  be 
certified  in  a  report  to  the  regulatory 
authority  by  a  quaUfied  registered 
professional  engineer  or  land  surveyor. 
The  requirement  for  professional 
certification  is  intended  to  assure  that 
the  road  is  properly  constructed  to  meet 


the  environmental  protection  standards 
of  the  Act.  Certification  by  a  quahfied 
registered  professional  land  siu^eyor  is 
allowed  in  any  State  which  authorizes 
land  surveyors  to  certify  the 
construction  or  reconstruction  of 
primary  roads.  This  provision  is  based 
on  the  November  4, 1983,  amendment  to 
the  Act  (Sec.  115.  Pub.  L  98-146,  97  Stat. 
938  (1983))  which  provides  that  "not 
withstanding  section  507(b)(14)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (Pub.  L.  95-87).  cross 
sections,  maps,  or  plans  of  land  to  be 
affected  by  an  application  for  a  surface 
mining  and  reclamation  permit  shall  be 
prepared  by  or  imder  the  direction  of  a 
qualified  registered  professional 
engineer  or  geologist,  or  qualified 
registered  professional  land  surveyor  in 
any  State  which  authorizes  land 
surveyors  to  prepare  and  certify  such 
maps  or  plans."  A  registered  land 
surveyor  must  have  experience  in  the 
design  and  construction  of  roads  in 
order  to  be  eligible  to  provide  this 
certification.  This  authority  is  given  only 
to  the  extent  allowed  under  State  law. 
This  requirement  is  equivalent  to  the 
experience  requirement  for  registered 
engineers.  Section  816.151(a)  requires 
the  certifying  professional  to  prepare 
and  submit  to  the  regidatory  authority  a 
report  certifying  that  the  primary  road 
was  constructed  or  reconstructed  as 
designed  and  in  accordance  with  the 
approved  plan. 

One  commenter  did  not  agree  with  the 
language  that  authorizes  land  surveyors 
to  certify  the  construction  or 
reconstruction  of  primary  roads.  The 
commenter  noted  that  the  design  and 
engineering  of  primary  roads  is  outside 
the  area  of  expMertise  of  land  surveyors. 
The  commenter  was  particularly 
concerned  with  the  adequacy  of  a  land 
surveyor's  expertise  for  roads  in  steep 
slope  areas  and  the  frequent  use  of 
primary  roads  by  cotil  hauling  vehicles. 

OSMRE  recognizes  the  fact  that  not 
all  land  surveyors  have  adequate 
expertise  to  certify  road  construction  or 
reconstruction  and.  with  this  in  mind, 
uses  the  terms  qualified  and 
experienced  in  the  design  and 
construction  of  roads.  OSMRE  feels  that 
this  language  covering  the  experience 
and  qualifications  of  the  certifying 
individual  and  the  additional 
requirement  that  the  State  must 
authorize  a  land  surveyor  to  certify 
primary  road  construction  or 
reconstruction  provides  adequate 
justification.  In  view  of  the  legislative 
history  of  the  November  3. 1983 
amendment  to  the  Act  OSMRE  has 
concluded  that  the  Congress  intended 
the  amendment  to  authorize  certification 
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because  it  is  a  step  so  intimately  related 
to  preparation  of  cross-sections,  maps 
and  plans  that  authority  is  necessarily 
implied  by  the  terms  of  the  legislation. 
As  discussed  by  Senator  Byrd  on  the 
floor  of  the  Senate  (129  Cong.  Rec. 
S12411,  Sept.  19. 1983),  the  purpose  of 
the  amendment  was  to  remedy 
"conflicts  with  State  laws  [where  the 
Act]  preempts  registered  land  surveyors 
from  a  lead  role  in  the  preparation  and 
certification  of  maps,  plans,  and  cross- 
sections." 

OSMRE  beUeves  that  Congress 
intended  to  authorize  qualified, 
registered,  professional  land  surveyors 
to  perform  both  of  these  functions  as 
lead  professionals.  If  land  surveyors 
were  authorized  merely  to  prepare  and 
certify  cross  sections,  maps,  and  plans, 
but  were  not  authorized  to  certify 
associated  construction  or 
reconstruction,  their  status  as  lead 
professionals  would  be  seriously 
impaired  or  negated.  Thus,  this  rule 
authorizes  qualified,  registered, 
professional  land  surveyors  to  certify 
the  construction  or  reconstruction  of 
primary  roads. 

One  commenter  noted  that  a 
registered  land  surveyor  would  have  to 
have  experience  in  the  design  and 
construction  of  roads  in  order  to  have  a 
State  authorize  the  land  surveyor  to 
certify  such  work.  The  commenter 
indicated  the  language  "with  experience 
in  the  design  and  construction  of  road" 
to  be  unnecessary. 

OSMRE  beheves  that  the  language  in 
§  8ie.l51(a)  is  necessary  to  ensure  that 
only  these  land  surveyors  with 
experience  in  the  design  and 
construction  of  roads  be  allowed  to 
certify  this  work. 

One  commenter  suggested  that 
landscape  architects  should  also  be 
allowed  to  certify  the  construction  and 
reconstruction  of  roads.  The  commenter 
noted  that  the  education  and  experience 
of  landscape  architects  coupled  with 
their  registration  would  qualify  them  to 
develop  plans  and  manage  the 
construction  of  all  fypes  of  roads 
associated  with  coal  mining. 

OSMRE  does  not  have  the  statutory 
authority  to  allow  landscape  architects 
to  certify  cross  sections,  maps  and  plans 
or  to  authorize  them  to  certify  that  the 
construction  or  reconstruction  of 
primary  roads  was  in  accordance  with 
those  plans. 

Four  commenters  recommended  that 
the  requirement  in  §  816.151(a]  to  have 
the  certified  report  sent  to  the  regulatory 
authority  should  be  changed  to  allow 
the  report  to  be  filed  at  the  mine  site  or 
in  a  report  to  the  regulatory  authorify. 
The  commenters  noted  that  the  report 
should  be  available  to  the  inspectors  at 


the  mine  site  and,  by  filing  the  report  at 
the  mine  site,  it  would  reduce  the 
amount  of  paperwork  that  the  regulatory 
authority  would  have  to  handle. 

OSMRE  believes  that  it  is  necessary 
to  have  the  certified  report  sent  to  the 
regulatory  authorify  so  that  any 
problems  can  be  brought  to  the  State's 
attention  and  so  that  the  State  has  the 
opportunify  to  adequately  monitor 
corrective  action  that  may  be  necessary. 
Having  the  information  on  file  in  the 
State  office  also  provides  advance 
information  to  inspectors  before 
beginning  an  inspection  trip.  Although 
OSMRE  is  sensitive  to  the  concern  that 
regulatory  authorities'  paperwork 
burdens  should  be  reduced  where 
possible,  OSMRE  does  not  agree  that 
the  hmited  time  involved  in  handling 
this  certified  report  outweighs  the  need 
to  have  it  available  at  the  regulatory 
authority's  office. 

Sections  816.151(b)/817.151(b)    Safety 
Factor 

Final  §  816.151(b)  requires  that  all 
embankments  have  a  minimum  static 
safefy  factor  of  1.3  or  meet  the 
requirements  of  §  780.37(c}.  This  section 
applies  only  to  primary  roads.  Rather 
than  specifying  particular  design  criteria 
for  road  embankments,  the  1.3  factor  of 
safety  establishes  a  performance 
standard  that  must  be  attained.  The 
operator  has  the  flexibilify  to  select  the 
particular  design  for  the  road  that  meets 
this  standard.  Related  S  780.37(c) 
enables  the  regulatory  authority  to 
establish  engineering  design  standards 
through  the  State  program  approval 
process  in  lieu  of  engineering  tests  that 
would  be  performed  to  establish 
compliance  with  the  safefy  factor.  The 
language  in  final  §  816.151(b)  has  been 
changed  from  the  proposed  language  by 
adding  a  cross-reference  to  §  780.37(c] 
for  clarity. 

One  commenter  did  not  agree  that  a 
safefy  factor  for  road  embankments  was 
necessary,  except  for  large 
embankments  and  those  embankments 
which  could  endanger  life  or  property 
upon  failure.  The  commenter  suggested 
new  language  for  S  816.151(b]  that 
would  remove  the  minimum  safety 
factor  requirement  and  require  that 
primary  road  embankments  be  designed 
in  accordance  with  standard  engineering 
practice  so  as  to  be  stable. 

Two  conunenters  agreed  that  the 
safefy  factor  should  only  be  applicable 
to  primary  roads.  The  commenters  noted 
that,  in  general,  ancillary  roads  are 
much  smaller  and  less  frequently  used 
than  primary  roads.  They  also  noted 
that,  if  an  ancillary  road  would 
experience  a  slope  or  fill  stabilify 
problem,  the  extent  of  these  failures  and 


the  significance  of  the  associated 
enviroimiental  impacts  would  be 
minimal. 

One  commenter  argued  that  it  is 
necessary  to  apply  the  minimum  safefy 
factor  to  ancillary  as  well  as  primary 
roads.  The  commenter  argued  further 
that  the  differentiation  between  primary 
and  ancillary  roads  was  not  based  on 
the  potential  for  environmental  effects 
to  the  point  of  being  consistent  with  the 
concept  in  the  1979  rule,  that  minimum 
safety  factors  should  apply  only  to 
roads  that  have  greater  environmental 
effects.  The  commenter  specifically 
noted  that  the  existence  of  high 
embankments,  a  factor  specifically 
discussed  by  OSMRE  as  related  to  the 
degree  of  environmental  risk  from  roads, 
is  not  a  factor  which  is  considered  in  the 
proposed  distinction  between  primary 
and  ancillary  roads.  As  a  result,  the 
commenter  concluded,  ancillary  roads 
with  high  embankments  in  steep  slope 
areas,  the  failure  of  which  could  have 
serious  environmental  effects,  would  not 
be  subject  to  static  safety  requirements. 

As  discussed  previously  in  the 
preamble  to  the  road  classification 
system,  there  are  substantial  differences 
between  primary  and  ancillary  roads 
concerning  road  width  (and  thus  the 
amoimt  of  cut  and  fill  involved  in  steep 
slopes),  grotmd  pressure  from  traffic, 
and  vehicle  frequency  that  justify  the 
application  of  the  static  safefy  factor  to 
ensure  stable  primary  roads  that  will 
meet  the  mandate  of  section  515(b)(17) 
of  the  Act.  This  reduces  the  potential  for 
slips  or  failures  on  those  heavily  used 
roads.  On  the  other  hand,  the  narrow, 
lightly  travelled  ancillary  roads  do  not 
typically  have  the  high  embankments 
associated  with  primary  roads,  even  in 
steep  slope  areas,  nor  are  they  subject 
to  the  frequent  impact  of  high  ground 
pressures.  Therefore,  OSMRE  is 
finalizing  the  rule  as  proposed. 

A  commenter  expressed  confusion 
about  the  fact  that  proposed  S9  780.37(c) 
and  784.24(c)  appeared  to  allow  the 
regulatory  authority  to  develop  design 
standards  in  heu  of  the  minimum  safety 
factor.  The  commenter  argued  that  the 
language  in  the  proposal  was  confusing 
and  should  be  clarified  concerning  the 
regulatory  authority's  flexibility  to 
develop  design  standards  under 
S  780.37(c)  in  lieu  of  minimum  safety 
factor  requirements.  Three  additional 
commenters  suggested  language  changes 
to  5  816.151(b)  to  help  clarify  the  fact 
that  regulatory  authorities  can  establish 
engineering  design  standards  in  lieu  of 
the  minimum  safety  factor  requirement. 

Section  780.37(c)  allows  the  regulatory 
authorify  to  establish  engineering  design 
standards  for  primary  roads  in  lieu  of 
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the  engineering  tests  that  otherwise 
would  be  performed  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  1.3  for  all  primary  road 
embankments.  This  provision  enables 
the  regulatory  authorify  and  the 
operator  to  save  time  and  effort  during 
the  design  and  review  of  road  plans  and 
also  ensures  protection  of  the 
environment  through  the  application  of 
standards  that  have  proved  effective  for 
the  conditions  prevalent  in  that  State. 
Section  780.37(c)  was  not  cross- 
referenced  in  proposed  §  816.151(b),  and 
OSMRE  recognizes,  in  response  to  the 
comments,  that  the  connection  needs 
emphasis.  Final  %  ei6.151(b)  includes  a 
cross-reference  to  \  780.37(c)  to  clarify 
that  embankments  must  either  have  a 
minimum  safefy  factor  of  1.3  or, 
alternatively,  meet  the  design  standards 
developed  in  accordance  with 
§  78a37{c). 

Sections  816. 151(c) /817. 151(c)    Location 

Final  {  81&151(c)  requires  primary 
roads  to  be  located,  insofar  as  is 
practicable,  on  the  most  stable  available 
surfaces  to  minimize  erosion.  Section 
8ie.l51(c](2)  prohibits  primary  roads 
from  using  stream  fords  on  pereiuiial  or 
intermittent  streams  unless  specifically 
approved  by  the  regulatory  authorify  as 
temporary  routes  during  road 
construction.  These  provisions  are 
identical  to  the  proposed  rule. 

One  commenter  was  concerned  about 
the  difference  in  the  language  of 
proposed  S  818.151(c)  and  that  of  the 
1979  regulations  (44  FR 15416,  March  13, 
1979).  The  commenter  noted  that  the 
language  in  816.151(c)  states  that 
primary  roads  are  located,  insofar  as  is 
"practicable,"  on  the  most  stable 
available  surface,  while  the  1979 
regulations  require  roads  to  be  placed 
on  the  most  stable  surface  insofar  as 
"possible."  The  commenter  proposed 
that,  in  the  alternative,  roads  be 
required  to  be  located  on  ridges. 

OSMRE  disagrees.  In  developing  the 
proposed  rule,  OSMRE  chose  to  use  the 
word  "practicable"  because  it  provides 
an  adequate  standard  for  road  location 
to  achieve  the  required  stabilify  when 
applied  along  with  the  requirement  for  a 
1.3  static  safefy  factor.  OSMRE  is 
concerned  that  requiring  location  of 
primary  roads,  insofar  as  is  "possible," 
on  the  most  stable  surface  available 
could  result  in  roads  being 
unnecessarily  lengthened.  In  the 
preambles  to  both  the  1979  (44  FR  14901. 
15248,  March  13, 1979)  and  1983  (48  FR 
22110.  2213),  May  16. 1983)  suspended 
rules,  OSMRE  expressed  concern  that 
road  location  requirements  might  unduly 
lengthen  roads  as  well.  Concerning  the 
commenter's  altiemative,  OSMRE  agrees 


that  ridges  are  often  the  most  stable 
surface  available  and  should  be  used  for 
roads  where  practicable.  However, 
ridges  are  not  always  located  where  the 
road  is  intended  to  go.  Additionally,  in 
appropriate  circumstances,  wildlife 
disturbance  can  be  reduced  by  locating 
roads  below  ridgelines  (Ambrose,  et  al, 
p.  14).  Since  this  alternative  would  not 
allow  sufficient  flexibility  in  the  location 
of  roads,  OSMRE  did  not  accept  it 

Sections  816.151(d)/817.151(d)  Drainage 
Control 

Final  \  816.151(d)  requires  that  surface 
water  drainage  for  each  primary  road  be 
controlled  in  accordance  with  the 
approved  reclamation  and  operations 
plan  specified  in  §  780.37(a). 

Final  section  (d)(1)  requires  that 
primary'  roads  be  constructed  or 
reconstructed,  and  maintained  to  have 
adequate  drainage  control  by  using 
structures  such  as,  but  not  limited  to, 
bridges,  ditches,  cross  drains  and  ditch 
relief  drains.  Section  (d)(1)  also  requires 
that,  at  a  minimum,  drainage  control 
systems  be  designed  to  safely  pass  the 
peak  nmoff  from  a  ten-year,  six-hour 
precipitation  event,  or  greater  event  as 
specified  by  the  regulatory  authority. 
The  language  in  final  \  816.151(d)(1)  has 
been  changed  from  the  proposed 
language  in  an  effort  to  clarify  its  intent 
because  proposed  S  816.151(d)(1)  could 
be  read  to  mean  that  the  regulatory 
authority  may  specify  a  lesser 
precipitation  event  than  the  ten-year, 
six-hour  event  To  clarify  that  the  ten- 
year,  six-hour  event  is  the  minimum 
precipation  event  that  the  drainage 
control  system  must  be  able  to  handle, 
the  final  rule  allows  only  modification  to 
a  higher  standard  by  the  regulatory 
authorify. 

Final  S  816.151(d)(2)  requires  that 
drainage  pipes  and  culverts  be  installed 
as  designed,  and  maintained  in  a  &ee 
and  operating  condition  and  to  prevent 
or  control  erosion  at  inlets  and  outiets. 
Final  §  816.151(d)(3)  requires  that 
drainage  ditches  be  constructed  and 
maintained  to  prevent  uncontrolled 
drainage  over  the  road  surface  and 
embankment.  Final  §  816.1Sl(d)(4) 
requires  that  culverts  be  installed  and 
maintained  to  sustain  the  vertical  soil 
pressure,  the  passive  resistance  of  the 
foundation,  and  the  weight  of  vehicles 
using  the  road.  Fmal  §  816.(d)(5)  requires 
that  natural  stream  channels  not  t>e 
altered  or  relocated  without  prior 
approval  of  the  regulatory  authorify  in 
accordance  with  {$  816.41  through 
816.43  and  81&57. 

Final  }  8ie.l51(d)(6)  requires  that 
except  as  provided  in  section  (c)(2), 
stream  channel  crossings  for  perennial 
and  intermittent  streams  be 


accomplished  using  bridges,  culverts, 
low-water  crossings,  or  other  structures 
designed,  constructed,  and  maintained 
using  current  prudent  engineering 
practices.  The  requirement  for  drainage 
structures  at  perennial  and  intermittent 
streams  is  included  to  ensure 
consistency  with  S  816.150(d)(1)  of  this 
part.  By  using  current  prudent 
engineering  practices  to  design, 
construct  and  maintain  crossings,  the 
hydrolngic  and  environmental  balance 
of  the  stream  is  protected  while  the 
crossing  is  in  place.  Section  816.151(d)(6) 
includes  language  referring  to  perennial 
and  intermittent  streams  for  consistency 
with  the  language  of  performance 
standard  in  9  81&150(d). 

Several  commenters  requested  a 
clarification  as  to  the  intent  of  proposed 
S  816.151(d)(1)  which  stated.  "The 
drainage  control  system  shall  be 
designed  to  safely  pass  the  peak  runoff 
from  a  ten-year,  six-hour  or  greater 
precipitation  event  unless  otherwise 
specified  by  the  regulatory  authorify." 
The  confusion  involved  whether  the 
regulatory  authorify  could  specify  only  a 
precipitation  event  greater  than  the  ten- 
year,  six-hour  storm,  or  any  greater  or 
lesser  precipitation  event.  One 
conunenter  suggested  that  the  words  "or 
greater  precipitation"  be  deleted  so  the 
regulatory  authorify  could,  based  on 
site-specific  conditions,  reduce  the 
design  storm  below  the  ten-year,  six- 
hoar  event. 

Fmal  i  8ie.l51(dHl)  provides 
flexibilify  to  regulatory  authorities  to 
account  for  particular  situations  likely  to 
be  encountered  over  the  life  of  the  mine 
or  related  to  specific  downstream 
conditions.  The  rule  allows  for 
modification  by  the  regulatory  authorify 
in  those  situations  when  the  ten-year, 
six-hour  precipitatioa  event  is  not 
appropriate.  In  order  to  eliminate  the 
confusion  created  by  the  language  in 
prop«Med  S  816.151(d)(1).  OSMRE  has 
changed  the  final  rule  to  read.  "(1)  Each 
primary  road  shall  be  constructed  or 
reconstructed  and  maintained  to  have 
adequate  drainage  control,  using 
structures  such  as,  but  not  limited  to, 
bridges,  ditches,  cross  drains,  and  ditch 
relief  drains.  The  drainage  control 
system  shall  be  designed  to  safely  pass 
the  peak  runoff  from  a  ten-year,  six-hour 
precipitatioa  event  or  a  greater  event  as 
specified  by  the  regulatory  authorify." 
lliis  will  ensure  that  reductions  in  the 
required  storm  event  are  not  made. 

Several  commenters  suggested  that 
the  design  precipitation  event  for  the 
drainage  control  system  should  be 
modified  from  the  ten-year,  six-hour 
event  in  the  proposed  rule.  One 
commenter  suggested  the  use  of  the  25- 
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year.  24-hour  storm  event,  the  ten-year, 
six-hour  event  or  another  event 
specified  by  the  regulatory  authority. 
The  conunenter  maintained  that  the  25- 
year,  24-hour  event  is  consistent  with 
current  local  practices  and  has  not 
caused  any  problems.  Another 
commenter  stated  that  the  ten-year,  six- 
hour  event  is  excessive,  and  the  one- 
year,  24-hour  event  should  be  used  to 
design  the  drainage  control  system.  The 
commenter  argued  that  no  problems 
have  been  experienced  with  excessive 
water  overtopping  the  road  surface 
during  major  storm  events  when  the 
one-year,  24-hour  standard  was  used. 
Two  other  commenters  were  satisfied 
that  the  ten-year,  six-hour  storm  would 
be  appropriate. 

Another  commenter  contended  that 
the  drainage  control  systems  should  be 
designed  for  a  ten-year,  24-hour  storm 
event  rather  than  a  ten-year,  six-hour 
event  because  better  data  is  available 
for  the  24-hoiu'  events.  Also,  the 
commenter  indicated  that  the  peak 
flows  for  ten-year,  24-hour  events  and 
ten-year,  six-hour  events  do  not  differ 
significantly.  One  commenter  believed 
that  the  ten-year,  six-hour  event 
standard  could  create  compliance 
problems  since  some  states  currently 
design  for  a  25-year,  24-hour  event.  If  the 
ten-year,  six-hour  event  produces  higher 
peak  runoff  volumes  than  the  25-year, 
24-hour  event,  the  commenter 
maintained  that  existing  approved  roads 
could  be  foimd  in  non-compliance.  (See 
the  discussion  under  General  Comments 
concerning  existing  structures.) 

OSMRE  believes  that  the  ten-year, 
six-hour  precipitation  event  is 
appropriate  for  drainage  control  systems 
for  primary  roads.  This  design  event 
makes  the  road  rules  consistent  with  the 
rules  for  diversions  in  S  816.43.  OSMRE 
recognizes  that  for  some  basins, 
depending  on  location,  the  24-hour 
duration  storm  may  result  in  a  runoff 
volume  somewhat  higher  than  the  six- 
hour  storm  for  the  same  area  (44  FR 
15207,  March  13. 1979).  However,  for 
most  mining  situations,  a  six-hour  event 
is  more  likely  to  result  in  a  higher  peak 
flow.  See  the  Pinal  Environmental 
Statement,  OSM-EIS-1:  Supplement, 
Volume  1:  Analysis,  p.  IV-17.  For  a 
given  storm  frequency,  the  time  of 
concentration  and  watershed  shape  can 
be  more  influential  in  determining  the 
peak  flow  than  the  storm  duration. 
Therefore,  in  most  cases  the  differences 
in  any  increased  volume  of  peak  flow 
will  be  minor  from  a  practical  design 
and  construction  standpoint.  Any 
computed  increase  in  peak  flow  volume 
would  most  likely  not  result  in  any 
significant  change  in  flow  depth  or  flow 


velocity  and,  correspondingly,  any 
alteration  in  the  design  of  the  drainage 
control  system.  Thus.  OSMRE  did  not 
find  any  compelling  reasons  to  change 
the  proposed  design  event  standard  in 
response  to  comments  on  the  proposed 
rule. 

One  commenter  asserted  that 
drainage  control  systems  designed  to 
pass  the  peak  runoff  from  a  ten-year, 
six-hour  or  greater  precipitation  event 
as  required  in  proposed  S  816.151(d)(1), 
would  be  inadequate.  The  commenter 
argued  that  drainage  control  systems  for 
ancillary  roads,  especially  those  with 
high  embankments  and  those  in  steep 
slope  areas,  should  be  required  to  be 
designed  to  safely  pass  the  peak  runoff 
from  some  precipitation  event  that  is 
gieater  than  the  ten-year,  six-hour 
storm.  The  commenter  was  also 
particularly  concerned  with  long-term  or 
permanent  roads  where  there  is 
potential  danger  to  health  and/or  safety 
or  significant  environmental  impacts. 
The  conunenter  suggested  that  drainage 
control  systems  for  long-term  roads 
have  a  minimum  of  a  25-year 
precipitation  event,  and  permanent 
roads  have  a  minimum  of  a  100-year 
precipitation  event.  The  commenter  also 
suggested  that  drainage  control  systems 
on  roads  with  high  potential  for  injury  or 
significant  environmental  damage 
should  be  designed  to  appropriate 
precipitation  event  standards. 

Another  commenter  suggested  that 
there  should  be  a  distinction  made  in  the 
design  precipitation  events  for 
temporary  water  crossings  versus 
permanent  structures.  The  commenter 
argued  that  permanent  structures  have  a 
longer  intended  life  and  should  be 
designed  accordingly.  The  commenter 
suggested  that  the  design  precipitation 
event  for  permanent  structures  should 
be  the  100-year,  sbc-hour  event,  with  the 
exception  for  low-water  crossings  since 
they  are  designed  to  be  overtopped. 

OSMRE  believes  that  a  minimum 
standard  of  a  ten-year,  six-hour 
precipitation  event  for  the  design  of 
drainage  control  system  is  adequate  to 
protect  the  public  and  the  environment 
from  significant  damage.  The  U.S.  Army 
Corps  of  Engineers  and  State  highway 
departments  use  ten-year  storms  for 
design  purposes.  The  regulatory 
authority  may  specify  a  greater 
precipitation  event  as  appropriate  for 
site-specific  conditions  and  situations. 
Concerning  ancillary  roads.  OSMRE 
considers  that  the  standards  in  final 
§  816.150(b)  (2)  through  (6)  are  adequate 
to  protect  the  environment  without 
details  associated  with  the  standards  for 
primary  roads.  The  standards  in 
§  816.150(b)  allow  the  operator  and  the 


regulatory  authority  to  use  a  variety  of 
methods  to  minimize  adverse 
environmental  impacts  from  ancillary 
roads. 

One  commenter  suggested  that 
proposed  S  816.151(d)(1)  be  revised  to 
delete  the  word  "reconstructed."  The 
commenter  argued  that  roads  in 
existence  at  the  time  that  this 
rulemaking  is  adopted  should  not  be 
required  to  be  reconstructed. 

OSMRE  does  not  agree.  The  word 
"reconstructed"  in  the  context  of  this 
rule  refers  to  those  situations  where  an 
operator  on  his  own  initiative  decides  to 
upgrade  or  improve  significantly  a  road 
by  reconstructing  it.  The  application  of 
these  standards  to  existing  roads  is 
covered  by  the  provisions  of  30  CFR 
701.11(e),  concerning  existing  structures. 

One  commenter  suggested  that  the 
word  "avoid"  in  proposed 
S  816.151(d)(2)  be  replaced  by  the  word 
"control."  The  commenter  noted  that, 
because  some  erosion  is  unavoidable, 
the  use  of  the  word  "avoid"  makes  it 
possible  for  an  operator  to  meet  this 
requirement. 

Since  the  language  of  section 
515(b)(17)  of  the  Act  requires  control  or 
prevention  of  erosion,  not  avoidance  of 
erosion.  OSMRE  has  deleted  the  word 
"avoid"  and  replaced  it  with  "prevent  or 
control"  in  the  final  rule. 

One  commenter  noted  that  the 
performance  standards  for  diversions 
are  found  in  30  CFR  816.43,  but  the 
definition  of  "diversion"  in  30  CFR  701.5 
does  not  explicitly  include  stream 
channel  crossings.  The  commenter 
suggested  revising  the  definition  of 
"diversion"  to  clarify  that  stream 
channel  crossings  (i.e.,  culverts,  bridges, 
fords,  etc.)  are  included  in  the  definition 
and  that  the  requirements  of  §  816.43 
apply  to  roads.  The  commenter  also 
suggested  that  specific  reclamation 
design  criteria  for  restoration  of  channel 
crossings  be  added. 

The  definition  of  "diversion"  does  not 
include  stream  channel  crossings,  and 
OSMRE  does  not  agree  that  the 
definition  should  be  changed.  Culverts, 
bridges,  and  fords  are  man-made 
structures  that  cross  a  stream  and  do 
not  "divert"  water  to  a  channel  in  a  new 
location.  OSMRE  does  not  agree  that 
specific  design  criteria  for  restoration  of 
stream  channel  crossings  should  be 
included  in  the  final  rule.  The 
performance  standards  adopted  today 
and  other  permanent  program 
regulations,  e.g.  30  CFR  816.43,  are 
adequate  to  minimize  environmental 
harm.  Further,  specific  design  criteria 
would  limit  the  regulatory  authority's 
flexibility  in  approving  effective 
reclamation  designs. 


One  conunenter  felt  that  the  addition 
of  low-water  crossings  to  the  list  of 
structures  that  are  allowed  for  stream 
crossings  was  not  acceptable  because  of 
potential  problems  with  erosion  and 
increased  sediment,  and  the  fact  that 
they  are  inundated  by  high  flows.  The 
commenter  noted  further  that  there  is  a 
need  for  detailed  national  standards  for 
erosion  prevention  and  sediment 
control. 

OSMRE  notes  that  the  regulations 
require  that  the  operator  prevent  erosion 
and  sediment  problems  with  low-water 
crossings.  Final  S  816.151(d)(6) 
specifically  states  that  "the  regulatory 
authority  shall  ensure  that  low-water 
crossings  are  designed,  constructed,  and 
maintained  to  prevent  erosion  of  the 
structure  or  streambed  and  additional 
contributions  of  suspended  solids  to 
streamfiow."  OSMRE  agrees  that  by 
design,  low-water  crossings  will  be 
inundated  during  high  flows  which  will 
restrict  their  use.  OSMRE  does  not  agree 
that  this  creates  a  problem  except  that  it 
necessarily  will  cause  the  operator  to 
alter  mining  operations  to  accommodate 
the  inundation. 

One  commenter  was  concerned  with 
the  use  of  the  word  "prevent"  in 
proposed  S  816.151(d)(6)  with  respect  to 
erosion  associated  with  low-water 
structures.  The  commenter  suggested 
that  the  word  "prevent"  be  replaced  by 
the  word  "control"  because  an  operator 
cannot  prevent  erosion  entirely. 

OSMRE  kept  the  word  "prevent"  in 
final  S  816.151(d)(6]  because  by  design,  a 
low-water  structure  will  be  inundated 
during  high-water  flow  periods,  and  this 
high-water  flow  will  have  greater 
velocities  and  erosion  potential  than 
during  periods  of  low  water.  Therefore, 
the  design,  construction,  and 
maintenance  of  low-water  structures 
must  prevent  erosion  of  the  structure 
and  streambed  during  all  anticipated 
flow  conditions. 

One  commenter  inquired  if  it  was  the 
intent  of  OSMRE  to  allow  retention  of 
low-water  crossings  as  permanent 
structures. 

OSMRE  believes  that  the  decision  on 
retention  of  low-water  crossings  as 
permanent  structures  is  the 
responsibility  of  the  regulatory 
authority.  This  decision  must  consider 
the  requirements  of  30  CFR  816.133  and 
other  associated  permanent  structure 
performance  requirements. 

Sections  816.151(e)/817.151(e) 
Surfacing 

Final  S  816.151(e)  is  identical  to  the 
proposed  rule  and  requires  that  primarj' 
roads  be  surfaced  with  material 
approved  by  the  regulatory  authority  as 
being  sufficiently  durable  for  the 


anticipated  volume  of  trafic  and  the 
weight  and  speed  of  vehicles  using  the 
road.  The  final  rule  does  not  specify  the 
kinds  of  materials  which  must  be  used 
for  surfacing  primary  roads  and  does  not 
list  routine  maintenance  responsibilities 
for  primary  roads.  Since  the  regulatory 
authority  may  approve  only  surfacing 
materials  that  meet  the  requirements  of 
this  section,  it  is  not  necessary  to  list  the 
materials  that  may  be  used.  The 
regulatory  authority  should  have  the 
flexibility  to  approve  any  material 
which  will  satisfy  these  requirements. 
The  final  rule  establishes  adequate 
maintenance  requirements  for  all  roads 
and.  therefore,  it  is  not  necessary  to 
establish  separate  requirements  for 
primary  roads.  The  regulatory  authority 
may  specify  additional  maintenance 
criteria  for  primary  roads,  as  necessary. 

One  commenter  was  concerned  that 
the  requirements  in  proposed 
§  816.151(e)  were  too  general.  The 
commenter  questioned  if  economics 
would  be  taken  into  account  when  the 
regulatory  authority  comes  to  a  decision 
on  the  type  of  material  that  will  be 
"sufficiently  durable."  The  commenter 
raised  the  possibility  that  appropriate 
surface  materials  may  not  be  available 
at  or  near  the  mine  site,  and  the  costs  to 
obtain  the  required  materials  could  be 
prohibitive.  Two  commenters  argued 
that  proposed  §  816.151(e)  was  a 
"blanket"  surfacing  requirement  that 
would,  in  every  case,  require  some  type 
of  additional  surface  material.  The 
commenters  contended  that,  in  many 
instances,  the  natural  surface  of  the 
road  may  be  sufficient  to  meet  the 
performance  standards.  The 
commenters  suggested  that  the  language 
in  §  816.151(e)  be  changed  by  taking  out 
the  phrase  "approved  by  the  regulatory 
authority." 

OSMRE  does  not  foresee  that  a 
regulatory  authority  would  take 
economics  into  account  in  approving 
road  surfacing  material.  In  the  first 
place,  the  regulatory  experience  OSMRE 
has  accumulated  over  the  past  ten  years 
indicates  that  durable  surfacing  material 
is  usually  present  in  sufficient  quantities 
at  the  vast  majority  of  coal  mining 
operations,  particularly  when  used  in 
association  with  periodic  chemical 
treatment  to  maintain  a  compacted, 
dust-free  surface.  Secondly,  the  purpose 
of  the  provision  is  to  protect  the 
environment,  that  is,  to  ensure  that  the 
road  surfacing  material  is  sufficiently 
durable  to  avoid  problems  with 
excessive  dust  and  erosion  due  to 
breakdowm  of  the  road  surface.  While 
OSMRE  agrees  that,  in  some  instances, 
the  natural  surface  of  the  road  may  be 
sufficient  to  meet  the  performance 
standards,  the  commenter's  suggested 


change  was  not  accepted.  Final 
S  8ie.l51(e)  does  not  preclude  the 
acceptability  of  the  natural  road  surface 
in  meeting  the  durability  requirement. 

One  commenter  objected  to  the  lack 
of  a  justification  for  the  requirement  to 
have  the  surface  materials  approved  in 
advance. 

OSMRE  believes  that  the  regulatory 
authority  must  review  the  type  of 
surface  material  proposed  for  the 
construction  of  each  primary  road  prior 
to  the  construction  of  the  road.  From  a 
practical  standpoint,  prior  approval  will 
ensure  that  environmental  damage  does 
not  result  from  siufacing  with 
substandard  material,  and  will  avoid  the 
problems  and  costs  associated  with 
having  to  remove  any  substandard 
material  and/or  resurface  the  road. 

H.  References 

In  addition  to  the  literatiu^  cited  with 
previous  rulemakings  on  this  subject  (43 
FR  41739,  September  18. 1978;  44  FR 
15245,  March  13, 1979;  and  47  FR  16595. 
April  16, 1982)  which  was  used  as 
general  background  material,  the 
following  items  were  used  in  the 
preparation  of  this  final  rule: 

Ambrose,  R.E..  C.R.  Hinkle.  and  C.R. 
Wenzel,  1983.  Practices  for  protecting  and 
enhancing  Tish  and  wildlife  on  coal  surface- 
mined  lands  in  the  Southccntral  U.S..  U.S. 
Department  of  the  Interior,  Fish  and  Wildlife 
Ser\ice.  FWS/OBS-83/ll.  229  pp. 

Kaufmaa  W.K.  and  |.C.  Ault  1977,  Design 
of  Surface  Mine  Haulage  Roads — A  Manual, 
U.S.  Department  of  the  Interior,  Bureau  of 
Mines,  Information  Circular  No.  8758.  68  pp. 

U.S.  Department  of  the  Inferior.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1983.  Proposed  revisions  to  the 
Permanent  JVograra  Regulations 
implementing  section  501(b)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of  1977, 
Final  Environmental  Statement.  OSM-ElS-1: 
Supplement.  3  vols. 

m.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  rule  applies  through  cross- 
referencing,  to  those  states  with  Federal 
progams.  This  includes  California  (as  of 
August  12, 1988:  53  FR  26570,  July  13, 
1988).  Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon. 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
905,  910,  912,  921,  922,  933,  937,  939,  941, 
942,  and  947,  respectively.  The  rule  also 
applies,  through  cross-referencing,  to 
Indian  lands  under  the  Federal  program 
for  Indian  lands  as  provided  in  30  CFR 
Part  750. 
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Effect  on  State  Programs 

Following  promulgation  of  the  Qnal 
rule,  OSMRE  will  evaluate  pennanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  If  the 
Director  determines  that  certain  State 
program  provisions  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  states  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 

Executive  Order  12291 

The  Department  of  the  Interior  has 
examined  this  final  rule  according  to  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  has  determined 
that  this  is  not  a  major  rule  and  does  not 
require  a  regulatory  impact  analysis. 
The  final  rule  will  impose  only  minor 
costs  on  the  coal  industry  and  coal 
consumers  because  it  emphasizes  the 
use  of  performance  standards  instead  of 
design  criteria  which  will  allow 
operators  to  use  the  most  cost-effective 
means  of  achieving  the  minimum 
standards. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
also  determined,  pursuant  to  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601 
et  seq.,  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
funds  that  a  small  operator  will  have  to 
invest  in  the  construction  of  roads  to 
comply  with  this  final  rule  will  only  be 
minimally  increased  over  what  would 
normally  be  spent  to  ensure  efficient 
transportation  and  minimal  vehicle 
damage.  The  cost  of  building  roads  will 
be  defrayed  by  lowered  maintenance 
costs  for  roads  and  vehicles.  Une 
operator  will  also  avoid  losses  from  a 
shutdown  of  operations  due  to 
impassable  roads. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  5§  780.37  and 
780.38  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0036. 
The  information  collection  requirements 
contained  in  S§  784.24  and  784.30  have 
been  approved  by  OMB  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1029-0039. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  as 
follows:  S  780.37—17.0  hours,  {  780.38— 
12.0  hours,  §  784.24 — 9.7  hours,  and 
§  784.30 — 12.0  hours,  per  response. 


including  the  timre  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conmients  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer.  OSMRE.  1951  Constihition 
Avenue,  NW.,  Washington.  DC  20240: 
and  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington. 
DC  20503. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  and  has 
made  a  finding  that  the  final  rules  will 
not  significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332{2)(C). 
The  environmental  assessment  is  on  file 
in  the  OSMRE  Administrative  Record, 
Room  5131, 1100  L  Street,  NW.. 
Washington.  DC. 

Agency  Approval 

Section  516(a)  requires  that,  with 
regard  to  rules  directed  toward  the 
surface  effects  of  underground  mining. 
OSMRE  must  obtain  written 
concurrence  from  the  head  of  the 
department  which  administers  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  successor  to  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969. 
OSMRE  has  obtained  the  wnitten 
concurrence  of  the  Assistant  Secretary 
for  Mine  Safety  and  Health,  U.S. 
Department  of  Labor. 

Authors 

The  authors  of  this  rule  are  Robert  A. 
Wiles,  P£.,  and  Donald  E.  Stump,  Jr., 
P.E.,  with  assistance  &x>m  Patrick  W. 
Boyd;  OSMRE.  1951  ConstituUon 
Avenue,  NW..  Washington,  DC  20240; 
Telephone:  202-343-1502  (Commercial 
or  FTS). 

List  of  Subjects 

30  CFR  Part  701 

Law  enforcement.  Surface  mining. 
Underground  mining. 

30  CFR  Part  780 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements.  Underground  mining. 

30  CFR  Part  815 

Reporting  and  recordkeeping 
requirements,  Surface  mining. 


30  CFR  Part  816 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  817 

Coal  mining,  Environmental 
protection.  Reporting  and  recordkeeping 
requirements.  Underground  mining. 

Accordingly.  30  CFR  Parts  701,  780, 
784,  615, 816,  and  817  are  amended  as 
set  forth  below: 

Dated:  September  14. 1988. 

|.  Steven  Griles, 

Assistant  Secretary — Land  and  Minerals 
Management. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Autbority:  Pub.  L.  95-87.  30  U.S.C  1201  et 
seq.,  as  amended,  and  Pub.  I.  100-34. 

5701.5    [Amended] 

2.  In  §  701.5.  the  definition  of  road  ia 
reinstated  and  revised  to  read  as 

follows: 

•         *         •         •         • 

Road  means  a  surface  right-of-way  for 
purposes  of  travel  by  land  vehicles  used 
in  surface  coal  mining  and  reclamation 
operations  or  coal  exploration.  A  road 
consists  of  the  entire  area  within  the 
right-of-way.  including  the  roadbed, 
shoulders,  parking  and  side  areas, 
approaches,  structures,  ditches,  and 
surface.  The  term  includes  access  and 
haulroads  constructed,  used, 
reconstructed,  improved,  or  maintained 
for  use  in  surface  coal  mining  and 
reclamation  operations  or  coal 
exploration,  including  use  by  coal 
hauling  vehicles  to  and  from  trantter, 
processing,  or  storage  areas.  The  term 
does  not  include  ramps  and  routes  of 
travel  within  the  immediate  mining  area 
or  within  spoil  or  coal  mine  waste 
disposal  areas. 


PART  780-SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM 
REQUIREMENTS  f=OR  RECLAMATION 
AND  OPERATIONS  PLAN 

3.  The  authority  citation  for  Part  780  is 
revised  to  read  as  follows: 

Autbority:  Pub.  L.  95-87.  30  U.S.C.  1201  et 
seq..  as  amended:  sec.  115  of  Pub.  L.  98-146, 
30  U.S.C.  1257;  16  U.S.C.  470  el  seq.;  and  Pub. 
L  100-34. 

4.  Section  780.37  is  revised  to  read  as 
follows: 


$780.37    Road  systems. 

(a)  Plans  and  drawings.  Each 
applicant  for  a  surface  coal  mining  and 
reclamation  permit  shall  submit  plans 
and  drawings  for  each  road,  as  defined 
in  S  701.5  of  this  chapter,  to  be 
constructed,  used,  or  maintained  within 
the  proposed  permit  area.  The  plans  and 
drawings  shall — 

(1)  Include  a  map,  appropriate  cross 
sections,  design  drawings  and 
specifications  for  road  widths,  gradients, 
surfacing  materials,  cuts,  fill 
embankments,  culverts,  bridges, 
drainage  ditches,  low-water  crossings, 
and  drainage  structures; 

(2)  Contain  the  drawings  and 
specifications  of  each  proposed  road 
that  is  located  in  the  channel  of  an 
intermittent  or  perennial  stream,  as 
necessary  for  approval  of  the  road  by 
the  regulatory  authority  in  accordance 
with  §  816.150(d)(1)  of  this  chapter, 

(3)  Contain  the  drawings  and 
specifications  for  each  proposed  ford  of 
perennial  or  intermittent  streams  that  is 
used  as  a  temporary  route,  as  necessary 
for  approval  of  the  ford  by  the 
regulatory  authority  in  accordance  with 
§  816.151(c)(2)  of  this  chapter; 

(4)  Contain  a  description  of  measures 
to  be  taken  to  obtain  approval  of  the 
regulatory  authority  for  alteration  or 
relocation  of  a  natural  stream  channel 
under  §  816.151(d)(5)  of  this  chapter, 

(5)  Contain  the  drawings  and 
specifications  for  each  low-water 
crossing  of  perennial  or  intermittent 
stream  channels  so  that  the  regulatory 
authority  can  maximize  the  protection  of 
the  stream  in  accordance  with 

S  816.151(d)(6)  of  this  chapter;  and 

(6)  Describe  the  plans  to  remove  and 
reclaim  each  road  that  would  not  be 
retained  under  an  approved  postmining 
land  use,  and  the  schedule  for  this 
re.'noval  and  reclamation. 

(b)  Primary  road  certification.  The 
plans  and  drawings  for  each  primary 
road  shall  be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer,  or  in 
any  State  which  authorizes  land 
surveyors  to  certify  the  design  of 
primary  roads  a  qualified  registered 
professional  land  surveyor,  with 
experience  in  the  design  and 
construction  of  roads,  as  meeting  the 
requirements  of  this  chapter;  current, 
prudent  engineering  practices;  and  any 
design  criteria  established  by  the 
regulatory  authority. 

(c)  Standard  design  plans.  The 
regulatory  authority  may  establish 
engineering  design  standards  for 
primary  roads  through  the  State  program 
approval  process,  in  lieu  of  engineering 
tests,  to  establish  compliance  with  the 
minimum  static  safety  factor  of  1.3  for 


all  embankments  specified  in 
S  616.151(b)  of  this  chapter. 

5.  Section  780.38  is  added  to  read  as 
follows: 

§780.38    Support  facilities. 

Each  applicant  for  a  surface  coal 
mining  and  reclamation  permit  shall 
submit  a  description,  plans,  and 
drawings  for  each  support  facility  to  be 
constructed,  used,  or  maintained  within 
the  proposed  permit  area.  The  plans  and 
drawings  shall  include  a  map, 
appropriate  cross  sections,  design 
drawings,  and  specifications  sufficient 
to  demonstrate  compliance  with 
§  816.181  of  this  chapter  for  each  facility. 

PART  784— UNDERGROUND  MINING 
PERMIT  APPUCATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATIONS  PLAN 

6.  The  authority  citation  for  Part  784  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87.  30  U.S.C.  1201  et 
seq.,  as  amended:  sec.  115  of  Pub.  L  98-146, 
30  U.S.C.  1257;  16  U.S.C.  470  et  seq.:  and  Pub. 
L.  100-34. 

7.  Section  784.24  is  revised  to  read  as 
follows: 

S  784.24    Road  systems. 

(a)  Plans  and  drawings.  Each 
applicant  for  an  underground  coal 
mining  and  reclamation  permit  shall 
submit  plans  and  drawings  for  each 
road,  as  defined  in  §  701.5  of  this 
chapter,  to  be  constructed,  used,  or 
maintained  within  the  proposed  permit 
area.  The  plans  and  drawings  shall — 

(1)  Include  a  map.  appropriate  cross 
sections,  design  drawings,  and 
specifications  for  road  widths,  gradients, 
surfacing  materials,  cuts,  fill 
embankments,  culverts,  bridges, 
drainage  ditches,  low  water  c^ossings. 
and  drainage  structures; 

(2)  Contain  the  drawings  and 
specifications  of  each  proposed  road 
that  is  located  in  the  channel  of  an 
intermittent  or  perennial  stream,  as 
necessary  for  approval  of  the  road  by 
the  regulatory  authority  in  accordance 
with  §  817.150(d)(1)  of  this  chapter 

(3)  Contain  the  drawings  and 
specifications  for  each  proposed  ford  of 
perennial  or  intermittent  streams  that  is 
used  as  a  temporary  route,  as  necessary 
for  approval  of  the  ford  by  the 
regulatory  authority  in  accordance  with 
§  817.151(c)(2)  of  this  chapter; 

(4)  Contain  a  description  of  measures 
to  be  taken  to  obtain  approval  of  the 
regulatorj'  authority  for  alteration  or 
relocation  of  a  natural  stream  channel 
under  §  817.151(d)(5)  of  this  chapter: 

(5)  Contain  the  drawings  and 
specifications  for  each  low-water 


crossing  of  perennial  or  intermittent 
stream  channels  so  that  the  regualtory 
authority  can  maximize  the  protection  of 
the  stream  in  accordance  with 
S  817.151(d)(6)  of  this  chapter,  and 

(6)  Describe  the  plans  to  remove  and 
reclaim  each  road  that  would  not  be 
retained  under  an  approved  postmining 
land  use,  and  the  schedule  for  this 
removal  and  reclamation. 

(b)  Primary  road  certification.  The 
plans  and  drawings  for  each  primary 
road  shall  be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer,  or  in 
any  State  which  authorizes  land 
surveyors  to  certify  the  design  of 
primary  roads  a  qualified  registered 
professional  land  surveyor,  experienced 
in  the  design  and  construction  of  roads, 
as  meeting  the  requirements  of  this 
chapter;  current,  prudent  engineering 
practices;  and  any  design  criteria 
established  by  the  regulatory  authority. 

(c)  Standard  design  plans.  The 
regulatory  authority  may  establish 
engineering  design  standards  for 
primary  roads  through  the  State  program 
approval  process,  in  heu  of  engineering 
tests,  to  establish  compliance  with  the 
minimum  static  safety  factor  of  1.3  for 
all  embankments  specified  in 

§  817.151(b)  of  this  chapter. 

8.  Section  784.30  is  added  to  r^d  as 
follows: 

§784.30    Support  facilities. 

Each  applicant  for  an  underground 
coal  mining  and  reclamation  permit 
shall  submit  a  description,  plans,  and 
drawings  for  each  support  facility  to  be 
constructed,  used,  or  maintained  Within 
the  proposed  permit  area.  The  plans  and 
drawings  shall  include  a  map, 
appropriate  cross  sections,  design 
drawings,  and  specifications  sufficient 
to  demonstrate  compliance  with 
§  817.181  of  this  chapter  for  each  facility. 

PART  815— PERMANENT  PROGRAM 
STANDARDS— COAL  EXPLORATION 

9.  The  authority  citation  for  Part  815  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87.  U.S.C.  1201  e/  se.. 
as  amended:  and  Pub.  L  100-34. 

10.  Section  815.15  is  amended  by 
revising  paragraph  (b)  to.read  as 
follows: 

§815.15    Perfonnance  standards  for  coal 
exploration. 

•         *         *         *         • 

(b)  All  roads  or  other  transportation 
facilities  used  for  coal  exploration  shall 
comply  with  the  applicable  provisions  of 
§8  816.150  (b)  through  (f).  816.180,  and 
816.181  of  this  chapter. 
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PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTIVITUES 

11.  The  authority  citation  for  Part  816 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C.  1201  et 
seq..  as  amended:  sec.  115  of  Pub.  L.  98-146, 
30  U.S.C.  1257;  and  Pub.  I..  100-34. 

12.  Section  816.150  is  reinstated  and 
revised  to  read  as  follows: 

§816.150    RoadK  oeneraL 

(a)  Road  classification  system.  (1 ) 
Each  road,  as  denned  in  §  701.5  of  this 
chapter,  shall  be  classified  as  either  a 
primary  road  or  an  ancillary  road. 

(2]  A  primary  road  is  any  road  which 
is- 

(i)  Used  for  transporting  coal  or  spoil; 

(ii)  Frequently  used  for  access  or  other 
purposes  for  a  period  in  excess  of  six 
months;  or 

(iii)  To  be  retained  for  an  approved 
postmining  land  use. 

(3)  An  ancillary  road  is  any  road  not 
classified  as  a  primary  road. 

(b]  Performance  standards.  Each  road 
shall  be  located,  desired,  constructed, 
reconstructed,  used,  maintained,  and 
reclaimed  so  as  to: 

(1)  Control  or  prevent  erosion, 
siltation,  and  the  air  pollution  attendant 
to  erosion,  including  road  dust  as  well 
as  dust  occurring  on  other  exposed 
surfaces,  by  measures  such  as 
vegetating,  watering,  using  chemical  or 
other  dust  suppressants,  or  otherwise 
stabilizing  all  exposed  surfaces  in 
accordance  with  current  prudent 
engineering  practices; 

(2)  Control  or  prevent  damage  to  fish, 
wildlife,  or  their  habitat  and  related 
environmental  values; 

(3)  Control  or  prevent  additional 
contributions  of  suspended  solids  to 
stream  flow  or  runoff  outside  the  permit 
area; 

(4)  Neither  cause  nor  contribute  to, 
directly  or  indirectly,  the  violation  of 
State  or  Federal  water  quality  standards 
applicable  to  receiving  waters; 

(5)  Refrain  from  seriously  altering  the 
normal  flow  of  water  in  streambeds  or 
drainage  channels; 

(6)  Prevent  or  control  damage  to 
public  or  private  property,  including  the 
prevention  or  mitigation  of  adverse 
effects  on  lands  within  the  boundaries 
of  units  of  the  National  Park  System,  the 
National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  designated  study  rivers,  and 
National  Recreation  Areas  designated 
by  Act  of  Congress; 

(7)  Use  nonacid-  and  nontoxic-forming 
substances  in  road  surfacing. 


(c)  Design  and  construction  limits  and 
establishment  of  design  criteria.  To 
ensiu-e  environmental  protection 
appropriate  for  their  planned  duration 
and  use,  including  consideration  of  the 
type  and  size  of  equipment  used,  the 
design  and  construction  or 
reconstruction  of  roads  shall  incorporate 
appropriate  limits  for  grade,  widtli. 
surface  materials,  siuface  drainage 
control,  culvert  placement,  and  culvert 
size,  in  accordance  with  current,  prudent 
engineering  practices,  and  any 
necessary  design  criteria  established  by 
the  regulatory  authority. 

(d)  Location.  (1)  No  part  of  any  road 
shall  be  located  in  the  channel  of  an 
intermittent  or  perennial  stream  unless 
specifically  approved  by  the  regulatory 
authority  in  accordance  with  applicable 
§!  816.41  through  818.43  and  816.57  of 
this  chapter. 

(2)  Roads  shall  be  located  to  minimize 
downstream  sedimentation  and 
flooding. 

(e)  Maintenance.  [\]  A  road  shall  be 
maintained  to  meet  the  performance 
standards  of  this  part  and  any 
additional  criteria  specified  by  the 
regulatory  authority. 

(2}  A  road  damaged  by  a  catastrophic 
event,  such  as  a  flood  or  earthquake, 
shall  be  repaired  as  soon  as  is 
practicable  after  the  damage  has 
occurred. 

(f)  Reclamation.  A  road  not  to  be 
retained  under  an  approved  postmining 
land  use  shall  be  reclaimed  in 
accordance  with  the  approved 
reclamation  plan  as  soon  as  practicable 
after  it  is  no  longer  needed  for  mining 
and  reclamation  operations.  This 
reclamation  shall  include: 

(1)  Closing  the  road  to  traffic; 

(2)  Removing  all  bridges  and  culverts 
unless  approved  as  part  of  the 
postmining  land  use; 

(3)  Removing  or  otherwise  disposing 
of  road-surfacing  materials  that  are 
incompatible  with  the  postmining  land 
use  and  revegetation  requirements; 

(4)  Reshaping  cut  and  fill  slopes  as 
necessary  to  be  compatible  wiA  the 
postmining  land  use  and  to  complement 
the  natural  drainage  pattern  of  the 
surrounding  terrain; 

(5]  Protecting  the  natural  drainage 
patterns  by  installing  dikes  or  cross 
drains  as  necessary  to  control  surface 
runoff  and  erosion;  and 

(6)  Scarifying  or  ripping  the  roadbed; 
replacing  topsoil  or  substitute  material, 
and  revegetating  disturbed  surfaces  in 
accordance  with  SS  816.22  and  816.111 
through  816.116  of  this  chapter. 

12.  Section  816.151  is  reinstated  and 
revised  to  read  as  follows: 


§816.151    Primaiyi 

Primary  roads  shall  meet  the 
requirements  of  section  816.150  and  the 
additional  requirements  of  this  section. 

(a)  Certifioatioa.  The  construction  or 
reconstruction  of  primary  roads  shall  be 
certified  in  a  report  to  the  regulatory 
authority  by  a  qualified  registered 
professional  engineer,  or  in  any  State 
which  authorizes  land  surveyors  to 
certify  the  construction  or 
reconstruction  of  primary  roads,  a 
qualified  registered  professional  land 
surveyor  with  experience  in  the  design 
and  construction  of  roads.  The  report 
shall  indicate  that  the  primary  road  has 
been  constructed  or  reconstructed  as 
designed  and  in  accordance  with  the 
approved  plan. 

(b)  Safety  Factor.  Each  primary  road 
embankment  shall  have  a  minimum 
static  factor  of  1.3  or  meet  the 
requirements  established  under 

S  780.37(c)  of  this  chapter. 

(c)  Location,  [i]  To  minimize  erosion, 
a  primary  road  shall  be  located,  insofar 
as  is  practicable,  on  the  most  stable 
available  siu'face. 

(2)  Fords  or  perennid  or  intermittent 
streams  by  primary  roads  are  prohibited 
unless  they  are  specifically  approved  by 
the  regulatory  authority  as  temporary 
routes  during  periods  of  road 
construction. 

(d)  Drainage  control.  In  accordance 
with  the  approved  plan — 

(1)  Each  primary  road  shall  be 
constructed  or  reconstructed,  and 
maintained  to  have  adequate  drainage 
control,  using  structures  such  as,  but  not 
limited  to  bridges,  ditches,  cross  drains, 
and  ditch  relief  drains.  The  drainage 
control  system  shall  be  designed  to 
safely  pass  the  peak  runoff  from  a  lo- 
year,  6-hour  precipitation  event,  or 
greater  event  as  specified  by  the 
regulatory  authority; 

(2)  Drainage  pipes  and  culverts  shall 
be  installed  as  designed,  and 
maintained  in  a  free  and  operating 
condition  and  to  prevent  or  control 
erosion  at  inlets  and  outlets; 

(3}  Drainage  ditches  shall  be 
constructed  and  maintained  to  prevent 
uncontrolled  drainage  over  the  road 
surface  and  embankment; 

(4)  Culverts  shall  be  installed  and 
maintained  to  sustain  the  vertical  soil 
pressure,  the  passive  resistance  of  the 
foundation,  and  the  wei^t  of  vehicles 
using  the  road; 

(5)  Natural  stream  channels  shall  not 
be  altered  or  relocated  without  the  prior 
approval  of  the  regulatory  authority  in 
accordance  with  applicable  \  816.41 
through  816.43  and  81&57  of  this  chapter 
and 


(6)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  structures  for 
perennial  or  intermittent  stream  channel 
crossings  shall  be  made  using  bridges, 
culverts,  low-water  crossings,  or  other 
structures  designed,  constructed,  and 
maintained  using  current,  prudent 
engineering  practices.  "Hie  regulatory 
authority  shall  ensure  that  low-water 
crossings  are  designed,  constructed,  and 
maintained  to  prevent  erosion  of  the 
structure  or  streambed  and  additional 
contributions  of  suspended  solids  to 
steamflow. 

(2)  Surfacing.  Primary  roads  shall  be 
surfaced  with  material  approved  by  the 
regulatory  authority  as  being  sufficiently 
durable  for  the  anticipated  volume  of 
traffic  and  the  weight  and  speed  of 
vehicles  using  the  road. 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

13.  The  authority  citation  for  Part  817 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201  et 
seq.,  as  amended:  sec.  115  of  Pub.  L  98-146, 
30  U.S.C.  1257;  and  Pub.  L  100-34. 

14.  Section  817.150  is  reinstated  and 
revised  to  read  as  follows: 

§817.1 50    Roads: general 

(a)  Road  classification  system.  (1) 
Each  road,  as  defined  in  §  701.5  of  this 
chapter,  shall  be  classified  as  either  a 
primary  road  or  an  ancillary  road. 

(2)  A  primary  road  is  any  road  which 
is — 

(i)  Used  for  transporting  coal  or  spoil; 

(ii)  Frequently  used  for  access  or  other 
purposes  for  a  period  in  excess  of  six 
months;  or 

(iii)  To  be  retained  for  an  approval 
postmining  land  use. 

(3)  An  ancillary  road  is  any  road  not 
classified  as  a  primary  road 

(b)  Performance  standards.  Each  road 
shall  be  located,  designed,  constructed, 
reconstructed,  used,  maintained,  and 
reclaimed  so  as  to: 

(1)  Control  or  prevent  erosion, 
siltation,  and  the  air  pollution  attendant 
to  erosion,  including  road  dust  and  dust 
occurring  on  other  exposed  surfaces,  by 
measures  such  as  vegetating,  watering, 
using  chemical  or  other  dust 
suppressants,  or  otherwise  stabilizing  all 
exposed  surfaces  in  accordance  with 
current,  prudent  engineering  practices: 

(2)  Control  or  prevent  damage  to  fish, 
wildlife,  or  otheir  habitat  and  related 
environmental  values; 

(3)  Control  or  prevent  additional 
contributions  of  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area; 


(4)  Neither  cause  nor  contribute  to, 
directly  or  indirectly,  the  violation  of 
State  or  Federal  water  quality  standard 
applicable  to  receiving  waters; 

(5)  Refrain  from  seriously  altering  the 
normal  flow  of  water  in  streambeds  or 
drainage  channels; 

(6)  Prevent  or  control  damage  to 
public  or  private  property,  including  the 
prevention  or  mitigation  of  adverse 
effects  on  lands  within  the  boundaries 
of  units  of  the  National  Park  System,  the 
National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  designated  study  rivers,  and 
National  Recreation  Areas  designated 
by  Act  of  Congress;  and 

(7)  Use  nonacid-  and  nontoxic-forming 
substances  in  road  surfacing. 

(c)  Design  and  construction  limits  and 
establishment  of  design  criteria.  To 
ensure  environmental  protection 
appropriate  for  their  planned  duration 
and  use,  including  consideration  of  the 
type  and  size  of  equipment  used,  the 
design  and  construction  or 
reconstruction  of  roads  shall  incorporate 
appropriate  limits  for  grade,  width, 
surface  materials,  surface  drainage 
control,  culvert  placement,  and  culvert 
size,  in  accordance  with  current,  prudent 
engineering  practices,  and  any 
necessary  design  criteria  established  by 
the  regulatory  authority. 

(d)  Location.  (1 )  No  part  of  any  road 
shall  be  located  in  the  channel  of  an 
intermittent  or  perennial  stream  unless 
specifically  approved  by  the  regulatory 
authority  in  accordance  with  applicable 
§§  817.41  through  817.43  and  817.57  of 
this  chapter. 

(2)  Roads  shall  be  located  to  minimize 
downstream  sedimentation  and 
flooding. 

(e)  Maintenance.  (1)  A  road  shall  be 
maintained  to  meet  the  performance 
standards  of  this  part  and  any 
additional  criteria  specified  by  the 
regulatory  authority; 

(2)  A  road  damaged  by  a  catastrophic 
event,  such  as  a  flood  or  earthquake, 
shall  be  repaired  as  soon  as  is 
practicable  after  the  damage  has 
occurred. 

(f)  Reclamation.  A  road  not  to  be 
retained  under  an  approved  postmining 
land  use  shall  be  reclaimed  in 
accordance  with  the  approved 
reclamation  plan  as  soon  as  practicable 
after  it  is  no  longer  needed  for  mining 
and  reclamation  operations.  This 
reclamation  shall  include: 

(1)  Closing  the  road  to  traffic; 

(2)  Removing  all  bridges  and  culverts 
unless  approved  as  part  of  the 
postmining  land  use; 
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(3)  Removing  or  otherwise  disposing 
of  road-surfacing  materials  that  are 
incompatible  with  the  postmining  land 
use  and  revegetation  requirements: 

(4)  Reshaping  cut  and  fill  slopes  as 
necessary  to  be  compatible  with  the 
postmining  land  use  and  to  complement 
the  natural  drainage  pattern  of  the 
surrounding  terrain; 

(5)  Protecting  the  natural  drainage 
patterns  by  installing  dikes  or  cross 
drains  as  necessary  to  control  surface 
runoff  and  erosion;  and 

(6)  Scarifying  or  ripping  the  roadbed, 
replacing  topsoil  or  substitute  material 
and  revegetating  disturbed  surfaces  in 
accordance  with  §§  817.22  and  817.111 
through  817.116  of  this  chapter. 

15.  Section  817.151  is  reinstated  and 
revised  to  read  as  follows: 

§  8 1 7. 1 51    Primary  roads^ 

Primary'  roads  shall  laeet  the 
requirements  of  S  817.190  and  the 
additional  requirement&of  this  section. 

(a)  Certification.  Theconstruction  or 
reconstruction  of  primary  roads  shall  be 
certified  in  a  report  to  the  regulatory 
authority  by  a  qualified  registered 
professional  engineer,  or  in  any  State 
which  authorizes  land  surveyors  to 
certify  the  construction  or 
reconstruction  of  primary  roads,  a 
qualified  registered  professional  land 
surveyor,  with  experience  in  the  design 
and  construction  of  roads.  The  report 
shall  indicate  that  the  primary  road  has 
been  constructed  or  reconstructed  as 
designed  and  in  accordance  with  the 
approved  plan. 

(b)  Safety  Factor.  Each  primary  road 
embankment  shall  have  a  minimum 
static  factor  of  1.3  or  meet  the 
requirements  established  under 

§  784.24(c). 

(c)  Location.  (1)  To  minimize  erosion, 
a  primary  road  shall  be  located,  insofar 
as  is  practicable,  on  the'most  stable 
available  surface. 

(2)  Fords  of  perennial  or  intermittent 
streams  by  primary  roads  are  prohibited 
unless  they  are  specifically  approved  by 
the  regulatory  authority  as  temporary 
routes  during  periods  of  road 
construction. 

(d)  Drainage  control.  In  accordance 
with  the  approved  plan — 

(1)  Each  primary  road  shall  be 
constructed  or  reconstructed,  and 
maintained  to  have  adequate  drainage 
control,  using  structures  such  as,  but  not 
limited  to  bridges,  ditches,  cross  drains, 
and  ditch  relief  drains.  The  drainage 
control  system  shall  be  designed  to 
safely  pass  the  peak  runoff  from  a  10- 
year,  6-hour  precipitation  event,  or 
greater  event  as  specified  by  the 
regulatory  authority; 
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(2)  Drainage  pipes  and  culverts  shall 
be  installed  as  designed,  and 
maintained  in  a  free  and  operating 
condition  and  to  prevent  or  control 
erosion  at  inlets  and  outlets; 

(3]  Drainage  ditches  shall  be 
constructed  and  maintained  to  prevent 
uncontrolled  drainage  over  the  road 
surface  and  embankment; 

(4]  Culverts  shall  be  installed  and 
maintained  to  sustain  the  vertical  soil 
pressure,  the  passive  resistance  of  the 
foundation,  and  the  weight  of  vehicles 
using  the  road; 


(5)  Natural  stream  channels  shall  not 
be  altered  or  relocated  without  the  prior 
approval  of  the  regulatory  authority  in 
accordance  with  applicable  §  §  816.41 
through  816.43  and  816.57  of  this  chapter: 
and 

(6]  Except  as  provided  in  paragraph 
(c)(2]  of  tliis  section,  structures  for 
perennial  or  intermittent  stream  channel 
crossings  shall  be  made  using  bridges, 
culverts,  low-water  crossings,  or  other 
structures  designed,  constructed,  and 
maintained  using  current,  prudent 
engineering  practices.  The  regulatory 


authority  shall  ensure  that  low-water 
crossings  are  designed,  constructed,  and 
maintained  to  prevent  erosion  of  the 
structure  or  streambed  and  additional 
contributions  of  suspended  solids  to 
streamflow. 

(e)  Surfacing.  Primary  roads  shall  be 
surfaced  with  material  approved  by  the 
regulatory  authority  as  being  sufHciently 
durable  for  the  anticipated  volume  of 
traffic  and  the  weight  and  speed  of 
vehicles  using  the  road. 
[FR  Doc.  88-25688  Filed  11-7-88;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Houaing 
Commiaaioner 

24  CFR  Part  280 

(Docket  No.  R-M-1403;  FR-2478] 

Nehemiah  Housing  Opportunity  Grants 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5, 
1988)  (the  Act)  establishes  the  Nehemiah 
Housing  Opportunity  Grants  Program 
(NHOP).  Title  VI  authorizes  HUD  to 
make  grants  to  nonprofit  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program.  The  loans  to  the 
family:  May  not  exceed  $15,000;  bear  no 
interest;  are  secured  by  a  second 
mortgage  held  by  the  Secretary;  and  are 
repayable  to  the  Secretary  upon  the 
sale,  lease  or  transfer  of  the  property. 
This  Notice  announces  the  proposed 
rules  to  govern  the  NHOP  program. 
DATE:  Comments  are  due  January  9, 
1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk.  Office  of 
General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 
FOR  FURTHbR  INFORMATION  CONTACT: 
Morris  Carter.  Director.  Single  Family 
Development  Division.  Office  of  Insured 
Single  Family  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington,  DC 
20410;  telephone  (202)  755-6720.  Hearing 
or  speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  426-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION.  The 

information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980.  No 


person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street. 
SW..  Room  10276,  Washington,  DC 
20410  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington 
DC  20503. 

I.  Background 

On  February  5, 1988,  President  Reagan 
approved  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242)(the  Act).  Title  VI  of  the  Act 
establishes  the  Nehemiah  Housing 
Opportunity  Grants  Program  (NHOP). 
Under  NHOP.  HUD  is  authorized  to 
make  grants  to  nonproHt  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program. 

The  purposes  of  NHOP  are: 

— To  encourage  homeownership  by 
families  who  are  not  otherwise  able  to 
afford  homeownership. 

— To  undertake  a  concentrated  effort 
to  rebuild  the  depressed  areas  of  cities 
and  to  create  sound  and  attractive 
neighborhoods. 

— ^To  increase  the  employment  of 
residents  of  such  neighborhoods. 

n.  Procedural  Matters 

Section  611  of  the  Act  provides:  "Not 
later  than  July  1. 1988.  the  Secretary 
shall  issue  final  regulations  to  carry  out 
the  provisions  of  this  title."  This  section 
also  makes  the  notice  and  comment 
rulemaking  requirements  of  the 
Administrative  Procedure  Act 
applicable  to  NHOP.  Since  no 
appropriations  were  made  for  NHOP  for 
FY  1988.  the  Department  did  not  attempt 
to  meet  section  611's  deadline. 

The  Department  of  Housing  and 
Urban  Development-Independent 


Agencies  Appropriations  Act.  1989  (Pub. 
L  100-404.  approved  August  19, 1988) 
appropriated  $20  million  for  the 
Nehemiah  program.  These  funds  will  not 
become  available  until  July  1, 1989.  HUD 
intends  to  have  a  final  rule  published 
and  effective  by  that  date. 

m.  Program  DescriptioD 

As  more  fully  described  below, 
nonprofit  recipients  under  the  proposed 
rule  would  be  selected  in  a  funding 
competition  using  cited  threshold  and 
ranking  criteria.  Following  the  selection 
of  a  program.  HUD  would  obligate 
sufficient  amounts  to  cover  the 
aggregate  amount  of  the  loans  proposed 
for  the  program  and  the  recipient  would 
begin  the  development  and  marketing  of 
the  project.  (Other  than  model  display 
units,  however,  no  construction  or 
substantial  rehabilitation  may  begin 
until  25  percent  of  the  homes  in  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes,  and  required  downpayments 
have  been  made  to  the  recipient.) 

Within  30  days  of  the  date  of  the 
execution  of  a  contract  for  the  sale  of  a 
home  to  an  eligible  family,  HUD  would 
provide  to  the  recipient  from  the 
obligated  funds,  an  amount  equal  to  the 
loan  to  be  made  to  the  family  to 
purchase  the  home.  This  amount  would 
be  used  by  the  recipient  to  provide  a 
loan  to  the  family  to  purchase  the  home. 
The  loan  would  be  secured  by  a  second 
mortgage  on  the  property;  may  not 
exceed  $15,000;  would  bear  no  interest; 
and  would  be  repayable  to  HUD  upon 
the  sale,  lease  or  other  transfer  of  the 
property. 

A.  Assistance  Provided 

Under  NHOP.  HUD  would  provide 
assistance  in  the  form  of  grants  to 
nonprofit  recipients.  Recipients  must  use 
the  assistance  to  provide  loans  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  under  an 
approved  program.  The  amount  of 
assistance  could  not  exceed  $15,000  for 
each  home. 

Recipients  must  be  nonprofit 
organizations.  The  proposed  rule 
(S  280.5)  defines  nonprofit  organization 
as  a  private  nonprofit  corporation  or 
other  private  nonprofit  legal  entity  that: 
(1)  Is  not  controlled  by  or  under  the 
direction  of.  persons  or  firms  seeking  to 
derive  profit  or  gain  from  the 
organization.  (2)  has  voluntary  board.  (3) 
has  a  tax  exemption  ruling  from  the 
Internal  Revenue  Service.  This 
definition  would  exclude  a  public  body 
or  the  instrumentality  of  any  public 
body. 


Except  for  assistance  made  available 
under  the  Community  Development 
Block  Grant  program  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974.  (42  U.S.C.  5301.  et  sag.), 
recipients  of  NHOP  assistance  would 
not  be  eligible  for  assistance  under  other 
HUD  assistance  programs.  (Homes 
purchased  with  loans  under  NHOP, 
however,  would  be  eligible  for  mortgage 
insurance  under  the  programs  described 
at  S  280.103.) 

B.  Program  Eligibility  Requirements 

1.  Construction  or  substantial 
rehabilitation  of  homes.  Assistance 
under  NHOP  is  limited  to  programs  that 
involve  the  construction  or  substantial 
rehabilitation  of  homes.  Under  section 
602(2)  of  the  Act,  the  term  "home"  is 
defined  to  mean  any  one-  to  foui -family 
dwelling.  The  term  includes  any 
dwelling  unit  in  a  condominium  project 
or  cooperative  project  consisting  of  not 
more  than  four  dwelling  units,  any 
townhouse,  and  any  manufactured 
home.  Proposed  §  280.5  reflects  this 
statutory  definition. 

Proposed  §  280.5  provides  that 
rehabilitation  means  labor,  material, 
and  other  costs  of  improving  buildings, 
including  repair  directed  toward  an 
accumulation  of  deferred  maintenance, 
replacement  of  principal  fixtures  and 
components  of  existing  buildings, 
security  devices,  and  improvements 
through  alterations  or  incidental 
additions  to,  or  enhancement  of,  existing 
buildings,  including  improvements  to 
increase  the  efficient  use  of  energy'  in 
buildings.  A  home  would  be 
substantially  rehabilitated  if^the 
rehabilitation  costs  are  in  excess  of  60 
percent  of  the  maximum  sales  price  of 
the  home,  or  if  the  home  to  be 
rehabilitated  is  a  vacant,  abandoned 
structure.  (See  section  602(8)  of  the  Act.) 

2.  Program  size  requirements. 
Programs  under  NHOP  must  be  of  a 
sufficient  size  to  create  a  major  impact 
on  the  distressed  neighborhood;  to 
withstand  the  forces  of  deterioration 
that  would  surround  the  redeveloped 
neighborhood;  and  to  obtain  other 
advantages  such  as  economies  of  scale 
in  the  building  process,  reduced  costs  of 
compliance  with  local  regulations,  and 
reduced  per  unit  legal,  architectural, 
engineering  and  selling  costs.  H.  Rep. 
No.  100-122, 100th  Cong.  1st  Sess.  95-96, 
97  (1987)  and  S.  Rep.  No.  100-21, 100th 
Cong.  1st  Sess.  23  (1987).  Accordingly, 
section  606(e)(1)  of  the  Act  provides  that 
a  program  may  be  approved  only  if  the 
program  meets  minimum  size 
limitations,  based  upon  the  number  of 
existing  dwelling  units  in  the  unit  of 
general  local  government  that  provides 
the  most  assistance  to  the  program. 


These  program  size  requirements  are 
reflected  in  proposed  S  280.105(a),  which 
states  that  the  minimum  number  of 
homes  in  the  program  is:  250,  if  the  unit 
of  general  local  government  has  more 
than  100,000  existing  dwelling  units;  .25 
percent  of  the  number  of  existing 
dwelling  units  in  the  unit  of  general 
local  government,  if  the  number  of 
existing  dwelling  units  is  between  20.000 
and  100,000;  or  50  homes,  if  the  unit  of 
general  local  government  has  less  than 
20,000  existing  dwelling  units. 

For  the  purpose  of  determining  which 
unit  of  general  local  government 
provides  the  most  assistance,  HUD 
would  consider  both  financial  and  other 
contributions  to  the  program. 
Contributions  are  defined  as  financial  or 
other  contributions  that  result  in 
program  cost  reductions  that  will  be 
reflected  in  the  sales  price  of  homes 
purchased  under  the  program,  or  that 
result  in  the  reduction  of  carrying 
charges  to  families  purchasing  homes 
under  the  program.  Contributions  may 
include  cash  contributions  to  the 
program;  the  waiver  or  modification  of 
construction,  development  or  zoning 
requirements;  the  provision  of  no- 
interest  construction  loans;  "in  kind" 
donations  of  land,  structures,  equipment, 
materials  and  supplies:  home  loan 
programs  that  provide  below-market 
interest  rates,  or  principal  or  interest 
payment  reductions,  to  families 
purchasing  homes  under  the  program, 
and  property  tax  abatement  to  families 
purchasing  homes  under  the  program. 
Contributions  exclude  the  time  or 
services  contributed  by  volunteers,  and 
contributions  provided  with  funds 
obtained  through  a  Federally  assisted 
program,  except  for  contributions  made 
available  under  the  Community 
Development  Block  Grant  Program. 

For  the  purpose  of  computing  the 
number  of  existing  dwelling  units 
located  within  a  unit  of  general  local 
government,  HUD  would  use  the  number 
of  "housing  units"  in  the  unit  of  general 
local  government,  as  reported  in  the 
most  recent  decennial  Census.  Housing 
unit  as  used  in  the  Census  includes  a 
house,  an  apartment,  a  group  of  rooms, 
or  a  single  room  occupied  as  separate 
living  quarters,  or  if  vacant,  intended  for 
occupancy  as  separate  living  quarters. 
HUD  would  use  the  Census  number, 
unless  the  applicant  submits  a  revised 
estimate  and  supporting  documentation 
demonstrating  that  the  number  of 
housing  units  has  changed  significantly 
since  the  most  recent  decennial  Census. 

Projects  of  the  size  required  under  the 
statute  may  be  difficult  to  develop  under 
certain  circumstances  (for  example,  in 
cities  where  there  is  Httle  vacant  or 


government-owned  land,  or  where  a 
different  type  of  development  may  be 
more  appropriate).  See  H.  Rep.  100-122. 
100th  Cong.  1st  Sess.  97  (1987).  To 
address  such  situations,  section  606(e)(1) 
permits  the  Secretary  to  waive  the 
project  size  limitations  if  the' Governor 
of  the  State  or  the  unit  of  general  local 
government  requests  the  waiver  and 
certifies,  with  supporting 
documentation,  that  the  requirements 
would  prevent  the  State  or  the  unit  of 
general  local  government  from  using  the 
program  effectively. 

Proposed  §  280.105(b)  provides  that 
HUD  will  determine  that  the  project  size 
requirement  would  prevent  the  effective 
use  of  the  program  where:  (1)  The 
projected  market  demand  for  homes,  the 
amount  of  reasonably  available  land  or 
structiires,  the  available  financial  and 
other  contributions,  or  the  available 
mortgage  financing  is  insufficient  to 
support  a  program  of  the  size  required; 
(2)  ^e  construction  or  substantial 
rehabilitation  of  a  project  of  the  size 
proposed  will  result  in  cost  reductions 
through  economies  of  scale  similar  to 
the  cost  reductions  achieved  through 
other  programs  eligible  for  NHOP 
assistance;  and  (3)  the  program,  by  itself 
or  together  with  other  improvement 
efiorts,  will  result  in  a  substantial 
improvement  in  the  overall  quality  and 
long  term  viability  of  the  neighborfiood. 
(Programs  for  which  the  size 
requirements  have  been  waived  would 
be  subject  to  all  other  program 
requirements.) 

3.  Program  Location 

(a)  Neighborhood  requirements. 
Section  606(e)(4)  of  the  Act  provides  that 
all  homes  constructed  or  substantially 
rehabilitated  under  NHOP  must  be 
concentrated  in  a  single  neighborhood 
and  located  on  contiguous  parcels  of 
land.  Proposed  $  280.110(b)  implements 
this  requirement.  For  the  purposes  of 
this  program,  "neighborhood"  would  be 
defined  to  mean  an  area  that  (a)  has  a 
population  of  at  least  2,500  persons,  and 
(b)  is  distinguishable  from  other  areas 
on  the  basis  of  one  or  more  significant 
features,  such  as:  (1)  Natural  or  man- 
made  boundaries;  (2)  a  locally 
recognized  name,  formal  or  informal;  (3) 
an  identity  as  a  residential  subdivision; 
(4)  an  identity  as  an  elementary  school 
district;  or  (5)  distinctive  population, 
social,  or  housing  characteristics. 
Contiguous  parcels  of  land  would  mean 
parcels  of  land  that  abut,  or  if  the 
parcels  of  land  do  not  abut,  parcels  of 
land  that  are  divided  only  by  natural  oi 
man-made  boundaries  (such  as  streets, 
rights-of-way,  or  similar  divisions)  and 
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that  are  loca'ed  within  the  same 
neighborhood.  (See  proposed  9  280.5). 

Section  6C9(e){4)  permits  homes  to  be 
constructed  or  substantially 
rehabilitated  in  up  to  four  identifiable 
neighborhoods,  each  of  which  consists 
of  contiguous  parcels  of  land,  if  certain 
requirements  arc  r:;ct.  In  accordance 
with  this  section,  proposed 
§  280.110(b)(2)  would  permit  approval  of 
such  programs  if:  (1)  Each  unit  of  general 
local  government  in  which  the  program 
is  located  certifies  that  land  cannot  be 
made  available,  at  a  reasonable  cost,  in 
a  single  neighborhood  for  a  program  of 
the  size  required:  (2)  the  applicant 
demonstrates  that  substantial 
rehabilitation  and  construction  in  the 
neighborhoods  would  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  under 
NHOP  [including  economies  of  scale  in 
the  construction  process,  reduced  costs 
of  compliance  with  State  and  local  laws 
and  regulations,  and  reduced  per  unit 
legal,  circbitectural.  engineering,  and 
sales  costs);  and  (3)  the  applicant 
demonstrates  that  the  program,  by  itself 
or  together  with  other  improvement 
efforts  that  are  or  will  be  undertaken  in 
the  neighborhoods  (such  as  the 
construction  or  rehabilitation  of  other 
structures,  improvements  to  faciUties  or 
services,  or  expansion  of  private 
enterprise  in  the  neighboihood),  would 
result  in  a  substantial  improvement  in 
the  overall  quality  and  long-term 
viability  of  the  neighborhood. 

(b)  Census  tract  or  neighborhood 
income  limitations.  Two  purposes  of 
NHOP  are  to  rebuild  distressed 
neighborhoods  and  to  promote 
homeownership  for  families  who  would 
not  otherwise  be  able  to  purchase  a 
home.  The  program  would  accomplish 
these  purposes  by  two  forms  of 
targeting.  The  first  is  contained  in 
section  606(e)(3)  of  the  Act,  which 
restricts  home  development  to  Census 
tracts  (or  identifiable  neighborhoods 
within  Census  tracts)  in  which  the 
median  family  income  is  not  more  than 
80  percent  of  the  median  family  income 
for  the  area.  See  S.  Rep.  No.  100-21. 
100th  Cong.  1st  Sess.  22  (1987).  This 
requirement  is  included  in  the  proposed 
rule  at  §  280.110(a).  (The  second  form  of 
targeting  is  the  family  income  limitation, 
discussed  below.) 

Section  606(e)(3)  provides  that 
"median  family  income"  and  "area"  (as 
determined  for  the  purposes  of 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937)  are  to  be 
used  to  determine  whether  a  program 
meets  the  median  family  income 
requirements.  Proposed  §  280.110(a)(1) 


would  implement  this  requirement 
except  that  this  section  would  refer 
directly  to  median  family  income 
reported  in  the  most  recent  decennial 
Census,  since  HUD  uses  this  Census 
data  for  determining  median  famiJy 
income  under  the  Section  8  program. 

For  the  purposes  of  determining  the 
median  family  income  for  the  Census 
tract.  HUD  would  use  the  most  recent 
decennial  Census  data,  but  would 
provide  applicants  with  an  opportunity 
to  demonstrate  that  the  median  family 
income  for  the  Census  tract,  as  reported 
in  the  most  recent  decennial  Census, 
does  not  reflect  the  current  median 
family  income  for  the  tract.  Since  the 
Census  does  not  provide  median  family 
income  on  a  "neighborhood"  basis,  if 
homes  are  located  in  a  Census  tract  that 
does  not  meet  the  median  family  income 
limitation  stated  above,  the  applicant 
would  be  required  to  demonstrate  that 
the  neighborhood  meets  the 
requirement.  The  evidence  required  to 
make  such  a  showing  is  discussed  at 
§  280.100(a)(3). 

(c)  Location  in  MSA.  Section  G03(b]  of 
the  Act  contains  the  eligibility 
requirements  for  families  purchasing 
homes  under  NHOP.  Section 
605(b)(1)(A)  provides  that  the  family 
must  meet  certain  income  requirements 
based  upon  the  median  family  income 
for  a  family  of  four  persons  in  the 
metropolitan  statistical  area  involved. 
HUD  believes  that  this  family  income 
requirement  imposes  a  requirement  that 
all  programs  be  located  in  a 
metropolitan  statistical  area.  This 
requirement  is  included  in  %  2A0.110(c)  of 
the  proposed  rule. 

4.  Home  quality  standards.  Proposed 
§  280.115  reflects  the  home  quality 
standards  contained  in  section  606(e)(2) 
of  the  Act.  Proposed  S  280.115(a) 
addresses  home  quality  standards  for 
homes  constructed  or  substantially 
rehabilitated  under  this  part  (except 
manufactured  homes).  Such  homes  must 
comply  with  applicable  local  building 
code  standards.  If  no  local  building  code 
standards  are  applicable,  the  homes 
must  comply  with  a  nationally 
recognized  model  building  code  (such  as 
the  CABO  One-  and  Two-Family 
Dwelling  Code)  mutually  agreed  upon 
by  the  recipient  and  HUD.  Homes  must 
also  comply  with  the  energy 
performance  requirements  contained  in 
the  minimum  property  standards  under 
24  CFR  Part  200,  Subpart  S. 

Section  606(e)(2)  provides  that 
manufactured  homes  must  comply  with 
the  standards  prescribed  under  Title  VI 
of  the  Housing  and  Community 
Development  Act  of  1974  (24  CFR  Part 
3280 — Manufactured  Home  Construction 


and  Safety  Standards),  the  installation, 
structural  and  site  requirements  that 
would  apply  under  title  U  of  the 
NaUonal  Housing  Act  (24  CFR  203.43f), 
and  the  energy  performa.-^.ce 
requirements  prescribed  in  accordance 
with  section  203(b)  of  the  National 
Housing  Act  (24  CFR  20D.926d(e)).  These 
requirements  are  contained  in  the 
proposed  rule  at  §  280.115(b). 

C.  Application  and  Selection  Process 

1.  Notice  of  fund  availability. 
Proposed  S  280.200  states  that  HUD  will 
periodically  publish  a  notice  of  fund 
availability  in  the  Federal  Register.  This 
section  describes  the  contents  of  the 
notice. 

2.  Application  requirements.  Under 

§  280.205,  applicants  would  be  required 
to  submit  applications  in  the  form  and 
within  the  time  periods  established  by 
HUD.  This  proposed  section  includes  the 
minimum  application  requirements.  As 
required  by  section  606(b)  of  the  Act, 
this  proposed  section  includes  a 
requirement  that  appUcants  submit  a 
schedule  for  completion  of  the  proposed 
program  which  has  been  agreed  to  by 
each  imit  of  local  government  in  which 
the  program  is  to  be  located. 

3.  Other  Federal  requirements. 
Section  280.207  would  address  other 
Federal  requirements  applicable  to 
recipients.  These  include 
nondiscrimination  and  equal 
opportunity  requirements,  flood 
insurance  purchase  requirements, 
requirements  of  OMB  Circulars 
governing  the  acceptance  and  use  of 
assistance  by  nonprofit  organizations, 
conflict  of  interest  prohibitions, 
provisions  applicable  to  the  use  of 
debarred,  suspended  or  ineligible- 
contractors  and  audit  requirements. 

This  section  would  address  the 
requirements  implementing  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846).  The  proposed 
requirements  are  similar  to  the  lead- 
based  paint  requirements  for  HUD 
programs  involving  the  rehabilitation  of 
structures  (e.g..  Section  8  Existing 
Housing,  the  Rental  Rehabilitation 
Grant  Program,  and  the  Community 
Development  Block  Grants  Program), 
with  modifications  necessary  to  reflect 
the  requirements  of  NHOP.  The 
proposed  rule  includes  the  construction 
cut-oil  date  requirements  and  revised 
definitions  of  applicable  surfaces  that 
were  included  in  section  566  of  the  1987 
Act,  and  contained  in  a  final  rule 
revising  HUD  programs,  published  |une 
6, 1988  (53  FR  20790). 

Most  activities  under  NHOP  are  not 
covered  under  the  Uniform  Relocation 
Assistance  and  Real  Property 
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Acquisition  Policy  Act  of  1970  (Uniform 
Relocation  Act)  (42  U.S.C.  4601)  because 
NHOP  recipients  will  be  nonprofit 
organizations  rather  than  Federal 
agencies,  States  or  State  agencies.  (It  is 
possible,  however,  that  a  contribution  of 
structures  or  land  made  by  a  local 
government  to  a  program  could  be 
covered  under  the  Uniform  Relocation 
Act.)  The  Uniform  Relocation  Act  was 
amended  in  the  Uniform  Relocation  Act 
Amendments  of  1987,  Title  IV  of  the 
Surface  Transportation  and  Uniform 
Relation  Assistance  Act  of  1987  (Pub.  L 
100-17,  approved  April  2, 1987). 
Effective  April  2, 1989.  certain  relocation 
assistance  requirements  will  apply  to 
programs  or  projects  that  involve 
acquisition,  rehabilitation,  or  demolition, 
and  that  receive  Federal  Hnancial 
assistance.  HUD,  with  the  Department 
of  Transportation  as  the  lead  agency,  is 
participating  in  the  preparation  of 
uniform  regulations  for  Federal  and 
Federally  assisted  programs.  The  final 
rule  will  address  the  applicability  of  the 
Uniform  Relocation  Act,  and  will 
include  appropriate  relocation 
provisions  implementing  the  1987 
amendments. 

4.  Selection  process.  Under  NHOP, 
HUD  will  use  a  three-step  selection 
process.  The  three  steps  consist  of  the 
following  stages: 

(a)  Threshold  review  (Section 
280.215).  In  this  stage,  HUD  would 
review  all  applications,  to  determine 
whether  they  meet  stated  threshold 
criteria.  The  criteria  are: 

— The  application  must  be  on  the 
application  form  prescribed  by  HUD  and 
filed  within  the  time  periods  established 
in  the  NOFA. 

— The  applicant  must  demonstrate 
that  it  is  a  nonprofit  organization;  is 
financially  responsible;  has  the  ability  to 
carry  out  activities  under  the  program 
within  a  reasonable  time  after  the 
execution  of  a  grant  agreement  with 
HUD,  and  in  a  successful  manner:  and 
has  the  legal  authority  to  participate  in 
the  program. 

— The  program  must  meet 
requirements  governing  program  size, 
program  location,  home  quality  and  the 
sales  contract. 

— The  applicant  ir.usl  demonstrate 
that  there  is  a  demand  among  eligible 
purchasers  for  homes  in  the 
metropolitan  statistical  area,  and  that 
this  demand  is  sufficient  to  ensure  the 
sale  of  all  homes  under  the  proposed 
program. 

— The  applicant  must  demonstrate 
that  it  has  consulted  with,  and  has 
received  the  support  of,  residents  of  the 
neighborhood  in  which  the  program  is 
located,  and  that  each  unit  of  local 
government  has  approved  the  program. 


— The  program  must  be  financially 
feasible. 

— The  applicant  must  demonstrate 
that  it  has  site  control;  and  that  the  use 
of  the  proposed  site  is  permissible  under 
applicable  zoning  and  other  regulations, 
or  that  there  is  a  reasonable  basis  to 
believe  that  proposed  zoning  actions 
will  be  completed  successfully  within 
four  months  of  the  submission  of  the 
application. 

— HUD  would  assess  the 
environmental  effect  of  the  application. 
Applications  that  require  an 
Environmental  Impact  Statement  would 
not  be  eligible  for  ranking. 

(b)  Ranking  criteria.  In  the  second 
stage  of  the  selection  process,  HUD 
would  evaluate  the  applications  that 
pass  threshold  review  and  place  these 
applications  in  a  rank  order  based  on 
six  ranking  criteria.  The  criteria  listed  in 
the  regulations  reflect  the  statutory 
selection  factors  found  at  section  607  of 
the  Act.  The  criteria  are: 

— Contributions  of  land.  Under  this 
criterion,  HUD  would  consider  the 
extent  to  which  pubUc  or  private  entities 
will  contribute  land  necessary  to  make 
the  program  feasible.  Land  necessary  to 
the  feasibility  of  the  program  would 
include  individual  lots  for  homes 
constructed  or  substantially 
rehabilitated  under  the  program. 

— Other  contributions.  HUD  would 
consider  the  extent  to  which  financial 
and  other  contributions  to  the  program 
will  reduce  the  cost  to  families 
purchasing  homes  constructed  or 
substantially  rehabilitated  under  a 
program. 

—Cost  effectiveness.  Under  this  third 
criterion,  HUD  would  consider  the 
degree  to  which  each  program  will 
produce  the  maximum  number  of  homes 
for  the  least  amount  of  assistance  under 
NHOP,  taking  into  consideration  cost 
differences  between  different  market 
areas.  Cost  adjustments  will  be  made  by 
the  application  of  a  commercial 
construction  cost  index  selected  by 
HUD  and  announced  in  the  notice  of 
fund  availability. 

— Neighborhood  blight.  HUD  would 
consider  the  degree  of  physical  and 
economic  blight  in  the  neighborhoods  in 
which  the  program  is  located.  In 
determining  the  degree  of  physical 
blight,  HUD  will  consider  the  condition 
(but  not  the  age)  of  existing  housing, 
other  buildings  and  the  infrastructure  of 
the  neighborhood.  In  determining  the 
degree  of  economic  blight,  HUD  will 
consider  such  factors  as  the 
unemployment  rate,  median  family 
income  and  the  crime  rate  in  the 
neighborhoods.  Because  one  of  the 
major  purposes  of  NHOP  is  to  rebuild 
the  depressed  areas  of  the  cities  of  the 


United  States  and  to  create  sound  and 
attractive  neighborhoods,  HLD  would 
also  consider  the  impact  that  the 
proposed  program,  together  with  other 
improvement  efforts  that  are  or  will  be 
undertaken  in  the  neighborhood  by  units 
of  general  local  government  or  private 
entities,  will  have  on  the  quality  and 
viability  of  the  neighborhood. 

— Construction  cost.  Under  the  fifth 
criterion.  HUD  would  consider  the 
degree  to  which  the  applicant  will  use 
construction  or  rehabilitation  methods 
that  would  reduce  the  cost  per  square 
foot  for  the  proposed  program  below  the 
average  construction  cost  per  square 
foot  in  the  market  area  involved.  HUD 
will  compare  the  average  construction 
costs  for  the  market  area  (determined  by 
reference  to  a  commercially  available 
publication  selected  by  HLTJ  and 
announced  in  the  notice  of  fund 
availability)  with  the  average 
construction  or  rehabilitation  costs  for 
the  program  (adjusted  for  cost 
reductions  that  are  attributable  solely  to 
financial  and  other  contributions  to  the 
program). 

— Local  resident  involvement.  Under 
the  final  statutory  criterion,  HUD  is 
required  to  consider  the  extent  to  which 
each  program  provides  for  the 
involvement  of  local  residents  in  the 
planning,  construction  and  rehabilitation 
of  homes.  One  of  the  major  purposes  of 
NHOP  is  to  increase  the  emplo>Tnent  of 
neighborhood  residents.  Accordingly, 
one  of  the  factors  that  HUD  will 
consider  under  this  criterion  is  the 
degree  to  which  residents  of  the 
neighborhood  will  be  employed  in  the 
construction  and  substantial 
rehabilitation  of  homes  in  the  program. 
Additionally,  since  successful  programs 
are  best  developed  with  the  involvement 
of  local  residents  of  the  neighborhood 
who  have  an  understanding  of  the  needs 
and  characteristics  of  the  neighborhood 
and  a  substantial  stake  in  the 
improvement  of  the  neighborhood,  HUD 
will  also  consider  the  extent  to  which 
local  residents  of  the  neighborhood  have 
advised  or  assisted  the  applicant  in  the 
development  of  the  proposed  program, 
and  the  likelihood  of  continued 
participation  by  local  residents  in 
program  activities  following  selection. 

Section  280.220(c)  provides  an 
exception  to  the  ranking  process  based 
on  section  607(b)  of  the  Act.  To  the 
extent  that  State  and  local  governmental 
entities  are  prohibited  by  State  law  from 
making  a  financial  or  other  contribution 
to  the  program  that  would  otherwise  be 
eligible  for  consideration  under  the  first 
or  second  ranking  criterion,  HUD  would 
not  penalize  an  applicant  under  the 
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ranking  process  for  the  lack  of  such  a 
contribution  to  the  program. 

(c)  Final  selection.  In  the  Hnal  stage  of 
the  selection  process.  HUD  would  select 
for  funding  the  highest-ranked 
applications  under  the  ranking  criteria. 
To  ensure  reasonable  variety  in  the 
program,  HUD  would  reserve  the  right  to 
substitute  one  or  more  other  highly- 
ranked  applications,  if  the  highest- 
ranked  applications  involve  programs 
that  would  predominately  serve  one 
geographic  area.  Upon  completion  of 
final  selection,  HUD  will  notify  each 
successful  applicant  of  its  selection. 
HUD  will  also  notify  each  unsuccessful 
applicant  that  it  has  not  been  selected, 
and  will  provide  the  unsuccessful 
applicant  with  an  explanation  for  the 
denial  of  the  application. 

D.  Program  Operation 

1.  Obligation  of  funds.  When  HUD 
selects  an  application  for  funding,  it 
would  obligate  sufficient  amounts  for 
the  recipient's  grant  to  cover  the 
aggregate  amount  of  loans  proposed 
imder  the  selected  program.  (Proposed 
S  280.300). 

2.  Grant  agreement  The 
responsibiUties  of  the  recipient  under 
NHOP  would  be  incorporated  in  a  grant 
agreement  executed  by  HUD  and  the 
recipient  and  HUD  would  monitor  the 
recipient's  performance  to  determine  if 
the  recipient  is  complying  with  the 
requirements  of  the  grant  agreement. 
(See  §  280.303). 

3.  Minimum  participation.  Section 
606(c]  of  the  Act  provides  that  no 
nonprofit  organization  receiving 
assistance  under  NHOP  may  commence 
any  construction  or  substantial 
rehabilitation  until  not  less  than  25 
percent  of  the  homes  to  be  constructed 
or  substantially  rehabilitated  under  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes,  and  the  required  downpayments 
are  made.  An  exception  is  made  for  the 
construction  or  substantial 
rehabilitation  of  display  homes.  Section 
280.305  would  incorporate  these 
requirements  and  specify  that  the 
maximum  number  of  display  homes  that 
may  be  constructed  or  substantially 

-  rehabilitated  is  five  percent  of  the 
number  of  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program,  or  three  homes  if  the  program 
involves  less  than  60  homes. 

4.  Eligible  purchasers.  Under  section 
605(b]  of  the  Act,  each  family 
purchasing  a  home  under  Title  VI  must 
meet  family  income  requirements  and 
must  not  have  owned  a  home  during  the 
three-year  period  preceding  the 
purchase  of  the  home.  These 


requirements  are  included  in  proposed 
S  280.315. 

Section  605(b)  of  the  Act  states  that 
each  family  purchasing  a  home  must 
have  a  family  income  on  the  date  of 
purchase  that  does  not  exceed  the 
higher  of  "the  median  income  for  a 
family  of  4  persons  in  the  metropolitan 
statistical  area  involved"  (subject  to  a 
limited  exception,  discussed  below]  or 
"the  national  median  income  for  a 
family  of  4  persons."  The  language  of 
the  statute  is  troublesome,  because  data 
on  median  income  for  a  family  of  four  is 
not  available.  The  decennial  Census 
provides  only  median  family  income 
data,  and  does  not  provide  median 
income  data  based  on  family  size. 

For  programs  under  the  United  States 
Housing  Act  of  1937,  HUD  is  required  to 
develop  lower  income  limits  that  are 
based  on  80  percent  of  the  median 
family  income  for  an  area.  These 
median  income  limits  are  then  adjusted 
for  smaller  and  larger  families.  See 
section  3(b}(2]  of  the  United  States 
Housing  Act  of  1937.  Currently,  for  most 
areas,  ti^e  lower  income  limit  for  a 
family  of  four  under  these  programs  is 
set  at  80  percent  of  the  median  family 
income.  [I.e.  Under  these  programs,  the 
median  family  income  adjusted  for  a 
family  of  four  is  equal  to  median  family 
income.)  In  light  of  the  lack  of  data  for 
median  income  for  a  family  of  four,  the 
attached  proposed  rule  at  \  280.315 
make  a  similar  assumption  and  uses 
median  fanuly  income  as  the  income 
eligibility  standard.  HUD  specifically 
requests  public  comment  on  this  issue. 

To  puirchase  a  home,  the  family's 
income  may  not  exceed  the  higher  of  the 
national  median  family  income  or  the 
median  family  income  for  the 
metropolitan  statistical  area  involved. 
The  statute  permits  the  Department  to 
modify  the  income  standard  for  the 
metropolitan  statistical  area.  The 
proposed  rule  permits  the  recipient  to 
request  such  a  modification  at  any  time 
during  the  development  of  the  program. 
To  obtain  a  modification,  the  recipient 
must  submit  a  request  made  by  a  unit  of 
general  local  government  in  which  the 
program  is  located,  and  supporting 
documentation  demonstrating  to  HUD 
that  such  action  is  necessary  to  achieve 
or  maintain  neighborhood  stabiUty.  If  a 
modification  is  granted.  HUD  would 
permit  up  to  15  percent  of  the  families 
that  purchase  homes  under  NHOP  to 
have  a  family  income  on  the  date  of 
purchase  that  is  between  100  and  115 
percent  of  the  median  family  income  for 
the  metropolitan  statistical  area.  (For 
the  purposes  of  this  program,  the  date  of 
purchase  would  be  defined  as  the  date 
that  a  family  executes  a  sale  contract  for 
the  purchase  of  a  home  under  NHOP.) 


5.  Sales  contract  and  downpayment 
requirements.  Under  proposed  S  280.320, 
the  recipient  and  each  family  purchasing 
a  home  constructed  or  substantially 
rehabilitated  under  a  program  would  be 
required  to  execute  a  sales  contract 
containing  appropriate  terms  and 
conditions  covering  the  purchase  of  the 
home,  the  downpayment  requirements 
and  repayment  provisions  described 
below,  and  such  other  terms  and 
conditions  as  HUD  may  require. 

Congress  recognized  that 
downpayment  requirements  would 
provide  a  valuable  incentive  to  save  for 
families  wishing  to  purchase  a  home, 
and  would  ensure  that  purchasers  have 
some  equity  and  thus  a  greater  stake  in 
the  home's  upkeep.  (See  H.  Rep.  No. 
lOQ-122, 100th  Cong.  1st  Sess.  97  (1987)). 
Accordingly,  section  605(c)  of  the  Act 
requires  that  each  family  purchasing  a 
home  under  NHOP  to  make  a 
downpayment  of  10  percent  of  the  sales 
price  of  the  home.  This  requirement  is 
included  in  the  proposed  rule  at 
§  280.320(b).  To  ensure  that  families  will 
have  a  financial  stake  in  the  home,  the 
proposed  rule  would  also  forbid 
government  entities  and 
instrumentalities  from  providing  the 
funds  for  the  family's  downpayment. 

Section  605(c)  of  the  Act  states  that 
the  recipient  may  require  a 
downpayment  of  more  than  10  percent, 
if  it  determines  that  a  higher 
downpayment  is  appropriate,  and  may 
require  a  downpayment  of  less  than  10 
percent,  if  the  first  mortgage  on  the 
home  is  to  be  held  by  a  State  or  a  unit  of 
general  local  government  under  a  home 
loan  program  provided  by  the  State  or 
unit  of  general  local  government,  and 
the  program  provides  for  a  lower 
downpayment.  These  requirements  have 
been  incorporated  in  the  proposed  rule. 

The  statute  does  not  specify  a  date 
that  the  family  must  provide  a 
downpayment  HUD  anticipates  that 
recipients  may  wish  to  require  the 
downpayment  at  differing  points  of  time, 
or  may  wish  to  permit  families  to 
accumulate  their  downpayments  over  a 
period  of  time.  To  provide  the  recipient 
with  the  greatest  amount  of  discretion 
with  regard  to  the  date  of  the  required 
downpayment,  §  280.320(b}(2]  would 
provide  simply  that  the  family  make  the 
downpayment  on  the  date  required  by 
the  recipient.  This  requirement  is  subject 
to  S  280.305,  which  provides  that  no 
construction  or  rehabilitation  may  begin 
until  at  least  25  percent  of  the  homes  to 
be  constructed  or  substantially 
rehabilitated  under  the  program  have 
been  contracted  for  sale,  and  the 
downpayments  have  been  made. 


The  statute  requires  the  recipient  to 
pay  interest  to  the  family  on  the 
downpayment  from  the  date  upon  which 
the  downpayment  is  made  throu^  the 
date  of  settlement  at  a  rate  not  less 
than  the  passbook  rate.  The  proposed 
rule  requires  the  recipient  to  deposit  all 
downpayments  in  an  accoimt  with  a 
federally-insured  bank  or  savings  and 
loan  institution.  The  amount  of  interest 
to  be  paid  to  the  family  would  be  the 
actual  interest  earned  on  the 
downpayment  deposit.  Under  no 
circumstances  would  the  interest  rate 
paid  to  the  family  be  lower  than  the 
lowest  interest  rate  paid  on  time  savings 
(passbook)  deposits  with  a  federally- 
insured  bank  or  savings  and  loan 
institution  which  conducts  business 
within  the  MSA.  (See  S  280.320(b)(3).] 

6.  Loan  requirements.  Proposed 

S  280.322(a)  provides  that  each  loan 
made  under  the  part  (1)  Must  be 
secured  by  a  second  mortgage  held  by 
HUD  on  the  property  involved;  (2)  may 
not  exceed  $15,000:  (3)  will  not  bear 
interest;  (4)  is  repayable  to  HUD  upon 
the  sale,  lease,  or  other  transfer  of  the 
property;  (5)  must  be  applied  by  the 
fcunily  to  the  purchase  price  of  the  home; 
(6)  may  not  be  used  by  the  family  to 
provide  the  downpayment  required 
under  {  280.230;  and  (7)  is  subject  to 
such  other  terms  and  conditions  as  HUD 
may  require.  (See  section  604(b).) 
Proposed  9  28a322(b)  states  that  HUD 
will  provide  the  recipient  with  an 
amount  equal  to  the  amount  of  the  loan 
within  30  days  after  the  date  of  purchase 
of  a  home  with  a  loan  under  this  part 

7.  Repayment  of  loan.  As  required  by 
sections  604(b)(4)  and  e06(e)(5)  of  the 
Act  loans  under  NHOP  are  repayable 
upon  the  sale,  lease,  or  other  transfer  of 
the  property.  The  Senate  Committee 
Report  stated  that  the  refinancing  of  the 
first  mortgage  will  not  require 
repayment  imless  there  is  a  related  sale, 
lease  or  other  transfer  of  the  property. 
See  S.  Rep.  No.  100-21, 100  Cong.  1st 
Sess.  23  (1987).  This  is  reflected  in 
proposed  §  280.330(a)  which  states  that 
the  refinancing  of  the  first  mortgage  will 
not  require  the  repayment  of  the  loan 
unless  the  refinancing  is  related  to  a 
sale,  equity  withdrawal,  lease,  or 
transfer  of  interest  in  the  property.  If  an 
equity  withdrawal  is  involved,  the 


family  would  be  required  to  repay  the 
loan  to  HUD  to  the  extent  of  the 
withdrawal.  To  the  extent  that 
repayment  is  not  required  as  a  result  of 
refinancing,  the  second  mortgage  held 
by  HUD  on  the  property  will  remain  in 
force  until  the  loan  is  repaid  in  fulL 

Section  606(e)(5)  of  the  Act  provides 
that  the  Secreteury  may  approve  a 
transfer  of  the  home  without  repayment 
The  Housing  Committee  report  stated 
that  the  legislation  anticipates  that  the 
Secretary  will  issue  such  approval  only 
if  the  proceeds  of  a  sale  are  insufficient 
to  repay  the  full  second  mortgage.  (RR. 
Rep.  No.  100-122. 100  Cong.  1st  Sess.  86 
(1987).  Proposed  §  280.330(b)  provides 
that  approval  will  be  granted  if  HUD 
determines  that  an  undue  hardship 
would  result  from  application  of  the 
repayment  requirement  and  that  such  a 
finding  will  be  made  only  if  the  proceeds 
of  a  sale  are  insufficient  to  repay  the 
lo€m  amount  in  full.  Approval  will  be 
granted  only  to  the  extent  that  the 
proceeds  of  the  sale  are  insufficient  to 
repay  the  loan  in  full.  In  light  of  the 
leasing  prohibition  onder  section  e05(d) 
of  the  Act  the  proposed  rule  states  that 
HUD  will  not  approve  a  lease  without 
repayment  To  the  extent  that  a  sale  or 
other  transfer  is  approved  by  HUD.  the 
second  mortgage  held  by  the  Secretary 
would  remain  in  force  until  the  loan  is 
repaid. 

8.  Funding  amendments  and 
deobligation  of  funds.  Section  280.335 
would  contain  provisimis  governing 
HUD's  administration  of  the  program. 
This  section  contains  provisions 
addressing  funding  increases  and  the 
deobligation  of  funds. 

E.  Waiver 

Section  280.10  would  permit  the 
Secretary  of  HUD,  for  good  cause,  to 
waive  NHOP  requirements  that  are  not 
required  by  law. 

IV.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2](C)  of  the 
National  Eirvironmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 


daring  regular  business  houra  in  die 
Office  of  the  Rules  Dodcet  Clerk.  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development  Room 
10278. 451  Seventh  Stivet  SW.. 
Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1061.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  nMnre:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mariiets. 

In  accordance  with  5  U.S.C  805(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Since  the 
number  of  recipients  that  will  be  funded 
under  the  program  will  be  small  and  will 
include  both  small  and  large  recipients. 
HUD  does  not  believe  that  a  significant 
number  of  small  entities  wrill  be  aflfected 
by  this  program. 

This  rule  was  listed  as  Item  Na  957  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24. 
1988  (53  FR  41974. 41M0)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  14.179. 

The  collection  of  information 
requirements  contained  in  diis  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  setion  3504(h)  of  the  Paperwoik 
Reduction  Act  of  1980.  The  sections  of 
the  proposed  rule  identified  in  the 
matrix  below  have  been  determined  by 
the  Department  to  contain  collection  of 
information  reauirements.  Information 
on  these  requirements  is  provided  as 
follows: 
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Descnptkxi  of  infofiDsSon  ooltocSon 
roqiMOfviom 

Section  of  24  CFR  atfectod 

ffKporatonts 

Number  of 
response 

Total  annual 
response 

Hours  par 
foipontto 
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2.  AffirmatM*  Fair  Housing  Marlie«ing  R«- 
quirenicnls. 
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Tabulation  of  Annual  Reporting  Burden  Proposed  Rule— Nehemiah  Housing  Opportunity  Program— Continued 


Description  of  information  collection 
requirement 


3.  Racial  and  Ethnic  Data  Collection  Re- 
quirement 

4.  Lead-Based  Paint  Reporting  and  Record- 
keeping Requirement 

5.  Grant  Agreement 

6.  Request  for  Modification  of  Requirement 
for  Eligible  Buyers. 

7.  Sales  Contract  Requirement 

B.  Request  tor  Reimbursement 

9.  Loan  and  2nd  Mortgage  Requirement 

10.  Request  for  HUD  Approval  of  Sale  or 
Transfer. 


Total  Burden  Hours . 


Section  of  24  CFR  affected 


§  280.207(aA7)-. 
S  280.207(d) 


9280.303(8). 
S  280  31 5(a). 

S  280  320(a) . 
{280  322(b). 
§  280.322(a) . 
S  280.330(b) . 


Number  of 
rsspondents 


10 


10 
5 

10 
10 
10 
10 


Number  of 
response 

per 
respondent 


145 

145 

1 
1 

145 

145 

145 

45 


Total  annual 
response 


1.450 

290 

10 
S 

1.450 

1.450 

1.450 

450 


Hours  per 
response 


3  minutes 

0.50 

2.00 
1.50 

0.50 
0.50 
0.50 
1.50 


Total  fxxirs 


43.5 

145 

20 
7.5 

725 
725 
725 

675 


4.266.5 


UMI 


List  of  Subjects  in  24  CFR  Part  280 

Grant  program,  housing  and 
community  development,  Loan  program, 
housing  and  community  development, 
Low-  and  moderate-income  housing. 

For  the  reasons  set  forth  in  the 
preamble,  Title  24  of  the  Code  of  Federal 
Regulations  would  be  amended  to  add  a 
new  Subchapter  E,  consisting  of  Part 
280.  to  Chapter  II  to  read  as  follows: 

SUBCHAPTER  E— GRANT  PROGRAMS 

PART  280-NEHEMIAH  HOUSING 
OPPORTUNITY  GRANTS  PROGRAM 

Subpart  A— General 

Sec. 

2fl0.1    Applicability  and  scope. 
260.5    Definitions. 
280.10    Waiver. 

Subpart  B— Assistanca  Providad 

280.100    NHOP  assistance. 
280.103    Assistance  under  other  HUU 
programs. 

Subpart  C— Program  ERgibHity 
Raquiramanta 

280.105    Program  size. 
280.110    Program  location. 
280.115    Home  quality. 

Subpart  D— Application  and  Selection 
Procedurea 

280.200  Notice  of  fund  availability. 

280.205  Application  requirements. 

280.207  Other  Federal  requirements. 

280.210  Selection  process. 

280.215  Threshold  requirements. 

280.220  Ranking  criteria. 

280.225  Final  selection. 

Sut>part  E — Program  Operation 

280.300  Obligation  of  funds. 

280.303  Grant  agreement 

280.305  Minimum  participation. 

280.315  Eligible  purchases. 

280.320  Sales  contract  and  downpayment 

requirements. 

280.322  Loan  requirements. 

280.330  Repayment  of  loan. 


280.335    Funding  amendments  and 
deobligation  of  funds. 

Authority:  Sec.  611,  Housing  and 
Community  Development  Act  of  1987  (Pub.  I- 
100-242,  approved  February  5. 1988):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§  280.1    Applicability  and  scope. 

(a)  General.  Under  the  Nehemiah 
Housing  Opportunity  Grants  Program 
(NHOP)  contained  in  Title  VI  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242,  approved 
February  5, 1988),  HUD  is  authorized  to 
provide  assistance  in  the  form  of  grants 
to  nonprofit  organizations  to  be  used  to 
provide  loans  to  families  purchasing 
homes  constructed  or  substantially 
rehabilitated  in  accordance  with  an 
approved  program. 

(b)  Purpose.  The  purpose  of  NHOP  is: 

(1)  To  encourage  homeownership  by 
families  who  are  not  otherwise  able  to 
afford  homeownership; 

(2)  To  imdertake  a  concentrated  effort 
to  rebuild  the  depressed  areas  of  cities 
and  to  create  soimd  and  attractive 
neighborhoods:  and 

(3)  To  increase  the  employment  of 
residents  of  such  neighborhoods. 

S  280.5    Definitions. 

As  used  in  this  part: 

Applicant  means  a  nonprofit 
organization  that  submits  an  application 
for  assistance  imder  this  part.  The  term 
applicant  does  not  include  two  or  more 
entities  submitting  a  joint  application. 

Assistance  means  grants  to  recipients 
for  the  purpose  of  providing  loans  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  in 
accordance  with  an  approval  program. 

Contiguous  parcels  of  land  means 
parcels  of  land  that  abut,  or  if  the 
parcels  of  land  do  not  abut,  parcels  of 
land  that  are  divided  only  by  natural  or 


man-made  boundaries  (such  as  streets, 
rights-of-way,  or  similar  divisions)  and 
that  are  located  within  the  same 
neighborhood. 

Date  of  purchase  means  the  date  that 
a  family  executes  a  sales  contract  for 
the  purpose  of  a  home  under  this  part. 

Financial  and  other  contributions  to 
the  program  means  financial  or  other 
contributions  that  result  in  program  cost 
reductions  that  will  be  reflected  in  the 
sales  price  of  the  homes  piu^hased 
under  the  program,  or  that  result  in  the 
reduction  of  carrying  charges  to  families 
purchasing  homes  tmder  the  program. 
Such  contributions  include  (but  are  not 
limited  to)  cash  contributions  to  the 
program;  the  waiver  or  modiHcation  of 
construction,  development  or  zoning 
requirements  by  units  of  general  local 
government;  the  provision  of  no-interest 
or  below-market  interest  construction 
loans;  "in  kind"  donation  of  land, 
structures,  equipment,  materials  and 
supplies;  home  loan  programs  that 
provide  below  market  interest  rates,  or 
principal  or  interest  payment  reductions 
to  families  purchasing  homes  under  the 
program;  and  property  tax  abatement 
offered  by  a  State  or  a  unit  of  general 
local  government  to  families  purchasing 
homes  under  the  program.  Such 
contributions  do  not  include:  the  time  or 
services  contributed  by  volunteers,  or 
contributions  provided  with  funds 
obtained  through  a  federally  assisted 
program,  except  for  contributions  made 
available  under  the  Community 
Development  Block  Grant  Program 
imder  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5301,  et  seq.). 

Home  means  a  one-  to  four-family 
dwelling.  Home  includes  dwelling  units 
in  a  condominium  project  that  consists 
of  not  more  than  four  dwelling  units, 
dwelling  units  in  a  cooperative  project 
that  consists  of  not  more  than  four 


dwelling  imits,  townhouses,  and 
manufactured  homes. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Metropolitan  atatistical  area  means  a 
metropolitan  statistical  area  or  a 
primary  metropolitan  statistical  area 
established  by  the  Office  of 
Management  and  Budget 

Neighborhood  means  cm  area  that  (a) 
has  a  population  of  at  least  2,500 
persons,  and  (b)  is  distinguishable  from 
other  areas  on  the  basis  of  one  or  more 
significant  features,  such  as: 

(1)  Natiu-al  or  man-made  boundaries; 

(2)  A  locally  recognized  name,  formal 
or  informal; 

(3)  An  identity  as  a  residential 
subdivision; 

(4)  An  identity  as  an  elementary 
school  district;  or 

(5)  Distinctive  population,  social  or 
housing  characteristics. 

Nonprofit  organization  means  a 
private  nonprofit  corporation  or  other 
private  nonproHt  legal  entity.  No  part  of 
the  net  earnings  of  the  organization  may 
iniu«  to  the  benefit  of  any  member, 
foimder,  contributor,  or  individual.  The 
organization: 

(a)  May  not  be  controlled  by,  or  be 
imder  the  direction  of,  persons  or  firms 
seeking  to  derive  profit  or  gain  from  the 
organization; 

(b)  Must  have  a  voluntary  board;  and 
(cj  Must  have  a  tax  exemption  ruling 

from  the  Internal  Revenue  Service  under 
section  501(c)  of  the  Internal  Revenue 
Code. 

Nonprofit  organization  does  not  include 
a  public  body  or  the  instrumentality  of 
any  public  body. 

Program  means  the  undertaking  by  a 
recipient  with  HUD  assistance  under 
this  part  for  the  construction  or 
substantial  rehabilitation  of  homes  in 
accordance  with  the  requirements  of 
this  part 

Recipient  means  an  applicant  that 
HUD  approves  as  to  financial 
responsibility  and  that  executes  a  grant 
agreement  with  HUD  to  carry  out  a 
program  imder  this  part 

Rehabilitation  means  labor,  material, 
and  other  costs  of  improving  buildings, 
including  repair  directed  toward  an 
acciunidation  of  deferred  maintenance; 
replacement  of  principal  fixttu-es  and 
components  of  existing  buildings, 
security  devices,  and  improvement 
through  alterations  or  incidental 
additions  to,  or  enhancement  of,  existing 
buildings,  including  improvements  to 
increase  the  efficient  use  of  energy  in 
buildings. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 


Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

Substantial  rehabilitation  means 
rehabilitation  involving  costs  in  excess 
of  60  percent  of  the  maximum  sales 
price  of  the  home,  or  the  rehabilitation 
of  a  vacant  uninhabitable  structure. 

Unit  qf  general  local  government 
means  a  borough,  city,  county,  parish, 
town,  township,  village,  or  other  general 
ptupose  political  subdivision  of  a  State. 

S  280.10    Walvar. 

"Hie  Secretary  of  HUD  may  waive  any 
requirement  of  this  part  that  is  not 
required  by  law,  if  the  Secretary 
determines  that  good  cause  for  waiver 
exists.  Each  waiver  must  be  in  writing 
and  must  be  supported  by 
documentation  of  the  pertinent  facts  or 
grounds. 

Subpart  B — ^Assistanca  Provided 

S  280.100    NHOP  assistanc*. 

(a)  General.  HUD  will  provide 
assistance  in  the  form  of  grants  to 
recipients.  Recipients  may  only  use 
assistance  provided  by  HUD  under  this 
part  to  provide  loans  to  families 
purchasing  homes  constructed  or 
substantially  rehabilitated  in 
accordance  with  an  approved  program. 

(b)  Amount  The  amount  of  assistance 
provided  to  any  recipient  under  this  part 
shall  not  exceed  $15,000  for  each  home 
purchased  by  an  eligible  family  under 
an  approved  program. 

S  280.103    Assistanca  undar  othar  HUO 


Except  for  assistance  made  available 
imder  the  Commujiity  Development 
Block  Grant  program,  a  recipient's 
program  is  not  eligible  for  assistance 
imder  other  HUD  assistance  programs. 
Dwellings  purchased  under  the  program 
are  eligible  for  mortgage  insurance 
under  section  203(b)  (one-  to  four-family 
home  mortgages),  section  203(k) 
(rehabilitation  of  one-  to  four-family 
homes),  section  221(d)(2)  (low-  and 
moderate-income  families),  section 
234(c)  (condominium  mor^ages),  section 
245(a)  (graduated  payment  mortgages), 
and  section  251  (adjustable  rate 
mortgages)  of  the  National  Housing  Act 

Subpart  C — Program  EHglbiUty 
Requirements 

S  280.105    Program  ataa. 

(a)  Number  of  homes.  The  minimum 
number  of  homes  that  must  be 
constructed  or  substantially 
rehabilitated  under  a  program  will 
depend  on  die  number  of  existing 


dwelling  units  that  are  located  in  the 
unit  of  general  local  government  that 
provides  the  greatest  financial  and  other 
contributions  to  the  program.  TTie 
minimum  number  of  homes  is: 

(1)  250,  if  there  are  more  than  100,000 
existing  dwelling  units  in  the  unit  of 
general  local  government 

(2)  .25  percent  of  the  number  of 
existing  dwelling  units  in  the  unit  of 
general  local  government,  if  the  number 
of  existing  dwelling  units  in  the  unit  of 
general  local  government  is  between 
20,000  and  lOO/XX);  or 

(3)  50,  if  there  are  less  than  20,000 
existing  dwelling  units  in  the  unit  of 
general  local  government 

(b)  Exception.  HUD  may  waive  the 
program  size  requirement  in  paragraph 
(a)  of  this  section,  if  the  chief  elected 
official  of  the  unit  of  general  local 
government  that  provides  the  most 
financial  and  other  contributions  to  the 
program,  or  the  Governor  of  the  State  in 
which  the  program  is  to  be  located, 
requests  a  waiver  and  certifies,  with 
supporting  documentation,  that  the 
program  size  requirement  will  prevent 
the  State  or  the  unit  of  general  local 
government  from  using  the  program 
effectively.  HUD  will  determine  that  the 
program  size  requirement  would  prevent 
the  effective  use  of  the  program  if: 

(l)(i)  The  projected  market  demand 
for  the  homes  is  insufficient  to  support  a 
program  of  the  size  required; 

(ii)  Structures  cannot  be  made 
available  for  rehabilitation  and  a 
sufficient  amount  of  land  cannot  be 
made  available  for  new  construction,  at 
a  reasonable  cost  to  support  a  program 
of  the  size  required. 

(iii)  The  financial  and  other 
contributions  available  to  the  program 
are  insufficient  to  support  a  program  of 
the  size  required;  or 

(vi)  The  amount  of  mortgage  financing 
available  is  insufficient  to  support  a 
program  of  the  size  required; 

(2)  The  construction  or  substantial 
rehabilitation  of  a  project  of  the 
proposed  size  will  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  eligible  for 
assistance  under  this  part.  (Such  cost 
reductions  include  (but  are  not  limited 
to)  economies  of  scale  in  the 
construction  process,  reduced  costs  of 
compliance  with  State  and  local  laws 
and  regulations,  and  reduced  per  unit 
legal,  architectural,  engineering  and 
sales  costs);  and 

(3)  The  program,  by  itself  or  together 
with  improvement  efforts  that  are  or  will 
be  undertaken  in  the  neighborhood  by 
units  of  general  local  government  or 
private  entities,  will  result  in  a 
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substantial  improvement  in  the  overall 
quality  and  long-term  viability  of  the 
neighborhood.  Other  improvement 
efforts  may  include  the  construction  or 
rehabilitation  of  other  structures, 
improvements  to  public  facilities  or 
services,  or  the  expansion  of  private 
enterprise  in  the  neighborhood. 

(c)  Number  of  dwelling  units.  For  the 
purposes  of  this  section,  the  number  of 
existing  dwelling  units  in  the  unit  of 
general  local  government  means  the 
number  of  housing  units  in  the  unit  of 
general  local  government,  as  reported  in 
the  most  recent  decennial  Census.  HUD 
will  use  the  Census  number  unless  the 
applicant  submits  a  revised  estimate 
and  supporting  documentation 
demonstrating  that  the  number  of 
housing  units  has  changed  significantly 
since  the  most  recent  decennial  Census. 

§  280.1 10    Program  locatioa 

(a)  Census  tract  or  neighborhood 
income  limitations.  All  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  in  Census  tracts,  or  in 
neighborhood  (within  Census  tracts),  in 
which  the  median  family  income  does 
not  exceed  80  percent  of  the  median 
family  income  of  the  area  in  which  the 
program  is  to  be  located.  Median  family 
income  will  be  determined  as  follows: 

(1)  For  the  purpose  of  determining  the 
median  family  income  of  the  area  in 
which  the  program  is  to  be  located,  HUD 
will  use  median  family  incomes  derived 
from  the  most  recent  decennial  Census, 
and  the  areas  established  under  Section 
8  of  the  United  States  Housing  Act  of 
1937. 

(2)  For  the  purpose  of  determining  the 
median  family  income  for  Census  tracts, 
HUD  will  use  the  tract  definitions  and 
median  family  income  data  reported  in 
the  most  recent  decennial  Census, 
unless  the  applicant  demonstrates  that 
the  Census  data  does  not  reflect  the 
current  median  family  Income  of  the 
tract.  The  applicant  must  submit 
appropriate  supporting  documentation, 
including  a  revised  estimate  of  median 
family  income  for  the  tract;  an 
explanation  of  the  methods  used  to 
compute  the  revised  estimate;  and  a 
description  of  the  social  and  economic 
changes  causing  the  median  family 
income  change. 

(3)  If  the  homes  are  located  in  a 
Census  tract  that  does  not  meet  the 
median  family  income  requirements,  the 
applicant  may  demonstrate  that  the 
homes  will  be  located  in  a  neighborhood 
(within  a  Census  tract)  that  meets  these 
median  family  income  limitations.  The 
applicant  must  submit  appropriate 
supporting  documentation,  including  an 
estimate  of  the  median  family  income 


for  the  neighborhood;  an  explanation  of 
the  methods  used  to  compute  the 
estimate;  and  a  description  of  the  social 
and  economic  factors  that  cause  the 
median  family  income  for  the 
neighborhood  to  be  less  than  the  median 
family  income  of  the  Census  tract.  In 
computing  neighborhood  median  family 
income,  applicants  should  rely,  to  the 
extent  practicable,  on  block  group  data 
reported  in  the  most  recent  decennial 
Census. 

(b)  Neighborhood  requirements.  (1) 
Except  as  provided  under  paragraph 
(b)(2)  of  this  section,  all  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  in  one  neighborhood  and  must 
be  located  on  contiguous  parcels  of 
land. 

(2)  Homes  constructed  or 
substantially  rehabilitated  under  a 
program  may  be  located  in  up  to  four 
nei^borhoods,  each  of  which  consists 
of  contiguous  parcels  of  land,  if  the 
following  requirements  are  met: 

(i)  Eaoi  unit  of  general  local 
government  in  which  the  program  is  to 
be  located  certiHes  that  land  cannot  be 
made  available,  at  a  reasonable  cost,  in 
a  single  neighborhood  for  a  program  of 
the  size  required  under  §  280.105. 

(ii)  The  applicant  submits  evidence 
demonstrating  that  construction  or 
substantial  rehabilitation  in  the 
neighborhoods  will  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  eligible  for 
assistance  under  this  part  (Such  cost 
reductions  may  include  economies  of 
scale  in  the  construction  process, 
reduced  costs  of  compliance  with  State 
and  local  laws  and  regulations,  and 
reduced  per  imit  legal,  architectttfal, 
engineering  and  sales  costs). 

(iii)  The  applicant  submits  evidence 
demonstrating  that  the  program,  by  itself 
or  together  with  improvement  efforts 
that  are  or  will  be  undertaken  in  the 
neighborhoods  by  units  of  general  local 
government  or  private  entities,  will 
result  in  a  substantial  improvement  in 
the  overall  quality  and  long-term 
viability  of  the  neighborhoods.  Other 
improvement  efforts  may  include  the 
construction  or  rehabilitation  of  other 
structures,  improvements  to  public 
facilities  or  services,  or  the  expansion  of 
private  enterprise  in  the  neighborhoods. 

(c)  Location  in  MSA.  All  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  within  a  metropolitan  statistical 
area. 

§280.115    Home  quality. 

(a)  Generally.  Except  for 
manufactured  homes,  homes 


constructed  or  substantially 
rehabilitated  under  a  program  must 
comply  with  applicable  local  building 
code  standards.  (If  no  local  building 
code  standards  are  applicable,  the 
homes  must  comply  with  a  nationally 
recognized  model  building  code  (such  as 
the  CBO  One-  and  Two-Family  Dwelling 
Code]  mutually  agreed  upon  by  the 
recipient  and  HUD).  All  such  homes 
must  also  comply  with  the  energy 
performance  requirements  contained  in 
the  minimum  property  standards  under 
24  CFR  Part  200.  Subpart  S. 
(b)  Manufactured  homes. 
Manufactured  homes  under  a  program 
must  comply  with  the  Manufactured 
Homes  Construction  and  Safety 
Standards  in  24  CFR  Part  3280,  the 
installation,  structural,  and  site 
requirements  described  in  24  CFR 
203.43f.  and  the  energy  performance 
requirements  of  24  CFR  200.926d(e). 

Subpart  D— Application  and  Salection 
Procadures 

§280.200    Notice  Of  fund  availability. 

HUD  will  periodically  publish  a 
Notice  Of  Fund  Availability  in  the 
Federal  Rej^ter.  The  Notice  will: 

(a)  Explain  how  application  packages 
providing  specific  application 
requirements  and  guidance  may  be 
obtained; 

(b)  Specify  the  place  for  filing 
completed  applicati(Hi8,  and  the  date  by 
which  the  applications  must  be 
physically  received  at  that  location; 

(c)  State  the  amount  of  funding 
available  under  the  Notice; 

(d)  Specify  the  maximum  number  of 
points  that  may  be  awarded  under  each 
of  the  ranking  criterion  described  in 

S  280.220,  and  the  commercial 
construction  cost  indices  and  data  that 
will  be  used  tmder  ranking  criteria 
described  in  §  280.220(b)  (3)  and  (5). 

(e)  Provide  other  appropriate  program 
information  and  guidance. 

§  280.205    Application  requlrementa. 

(a)  General.  Applicants  must  submit 
applications  for  assistance  in  the  form 
and  within  the  time  periods  established 
by  HUD. 

(b)  Application  requirements.  At  a 
minimum,  HUD  will  require  applications 
to  include: 

(1)  Applicant  data  (identity,  evidence 
of  eligibilify  and  capacity  to  carry  out 
program  activities,  legal  authority  to 
submit  the  application  and  to  participate 
in  the  program,  and  information 
necessary  to  demonstrate  financial 
responsibilify). 

(2)  A  description  of  the  proposed 
program,  including: 


(i)  The  project  location.  The  applicant 
must  identify  the  metropolitan  statistical 
area.  Census  tracts,  neighborhoods,  and 
parcels  of  land  where  the  program  will 
be  located.  The  applicant  must 
demonstrate  that  program  will  be 
located  in  one  neighborhood  or  must 
provide  the  information  necessary  to 
meet  the  requirements  of  §  280.110(b)(2). 
In  addition,  the  application  must  include 
evidence  demonstrating  the  extent  of 
physical  and  economic  blight  in  each 
neighborhood,  must  describe  any 
improvement  efforts  undertaken  or  to  be 
undertaken  by  units  of  general  local 
government  or  private  entities  in  the 
neighborhoods,  and  must  describe  the 
improvements  in  the  qualify  and 
viabilify  of  the  neighborhoods  that  will 
result  from  the  proposed  program  and 
other  efforts  (see  §  280.220(b)(4)). 

(ii)  Number  of  homes.  The  applicant 
must  identify  the  number  of  homes  that 
will  be  constructed  or  substantially 
rehabilitated  under  the  i>rogram.  If 
waiver  of  the  program  size  limitation  is 
sought,  the  application  must  include  a 
waiver  request  and  certification  as 
described  in  {  280.105(b]. 

(iii)  Architectural  drawings.  The 
application  must  include  architectural 
drawings  of  the  site,  and  floor  plans  for 
display  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program. 

(iv)  Substantial  rehabilitation  and 
construction.  The  application  must 
include  a  description  of  proposed 
construction  and  substantial 
rehabilitation.  If  the  program  involves 
substantial  rehabiUtation,  the  appUcant 
must  identify  all  existing  structures  that 
will  be  used  in  the  program,  describe  the 
proposed  rehabilitation  activities,  and 
demonstrate  that  the  proposed 
rehabilitation  activities  will  constitute 
substantial  rehabilitation. 

(v)  Compliance  with  home  quality 
standards.  The  applicant  must  certify 
that  the  proposed  program  will  comply 
with  the  home  qualify  standards 
contained  in  §  280.115. 

(vi)  Compliance  with  site  control  and 
zoning  requirements.  The  applicant  must 
demonstrate  that  the  project  will  meet 
the  site  control  and  zoning  threshold 
described  at  280.215(b)(7). 

(3)  Project  &iancial  data.  The 
applicant  must  provide  specific 
information  on  project  costs  and 
financing  including: 

(i)  Total  project  development  costs. 

(ii)  Sources  and  applications  of  all 
funds  that  will  be  used  in  the 
development  of  the  program. 

(iii)  The  source  and  amount  of 
financial  and  other  contributions  to  the 
program.  For  financial  and  other 
contributions  to  the  program  that  will  be 


made  by  entities  other  than  the 
applicant,  the  application  must  provide 
firm  commitments  to  provide  the 
contributions  to  the  program.  The  firm 
commitment  must  demonstrate  the 
source's  binding  commitment  to  provide 
the  contribution  and  the  date  upon 
which  the  contribution  will  be  made 
available.  The  commitment  may  be 
contingent  upon  the  applicant's 
selection  for  funding  under  this  part. 

(A)  If  "in  kind"  contributions  are 
made  to  the  program,  the  application 
must  include  documentation  supporting 
the  valuation  of  the  properfy.  If  real 
property  is  contributed,  the  supporting 
documentation  must  include  an 
appraisal,  acceptable  to  HUD,  prepared 
by  a  real  estate  appraiser. 

(B)  If  State  or  local  government 
entities  are  prohibited  from  making  a 
financial  or  other  contribution  to  the 
program  by  State  law,  the  application 
must  identify  the  State  law  prohibiting 
the  contribution. 

(iv)  Projected  annual  budget  for  each 
year  until  program  completion. 

(v)  The  amount  of  assistance      I 
requested  imder  this  part.  ' 

(4)  Need.  The  application  must  include 
evidence  of  the  demand  for  homes  imder 
the  proposed  program  in  the 
metropolitan  statistical  area.  Housing 
demand  may  be  demonstrated  with  a 
market  analysis  prepared  by  a  reliable, 
knowledgeable  source.  Applicants  are 
not  required  to  submit  commercially 
prepared  market  studies. 

(5)  A  program  schedule.  The  applicant 
must  submit  an  estimated  schedule  for 
completion  of  the  proposed  program, 
including  the  dates  of  the 
commencement  and  completion  of  | 
construction  and  substantial 
rehabilitation  of  any  display  homes;  the 
date  that  homes  wiU  first  be  offered  for 
sale;  and  the  dates  of  the 
commencement  and  completion  of  L 
construction  and  substantial  I 
rehabihtation  of  nondisplay  homes.  In 
addition,  the  applicant  must  submit 
evidence  that  each  unit  of  local 
government  in  which  the  program  is  to 
be  located  has  approved  of  the  program 
schedule. 

(6)  Home  sales  description.  The 
application  must  describe  the 
applicant's  home  sales  process, 
including  the  proposed  marketing    1 
procedures,  procedures  for  determining 
family  eligibility,  a  copy  of  the  proposed 
sales  contract,  the  downpayment 
requirements,  the  projected  sales  price 
of  homes,  and  settlement  procedures. 
The  application  should  indicate  whether 
the  applicant  is  seeking  a  modification 
of  the  family  income  limitations  under 

§  280.315(a}. 


(7)  Local  participation.  The  applicant 
must  demonstrate  that  the  local 
consultation  requirements  of 

i  280.215(b)(5)  have  been  met,  and  must 
provide  a  narrative  statement  describing 
the  involvement  of  neighborhood 
residents  in  the  development  of  the 
proposed  program,  the  likelihood  of 
continued  neighborhood  resident 
participation  in  program  activities 
following  selection  of  the  program,  and 
the  planned  employment  of 
neighborhood  residents  in  the 
construction  or  substantial 
rehabihtation  of  the  program. 

(8)  Additional  data. 

(i)  If  the  application  states  that  the 
number  of  housing  units  in  a  unit  of 
general  local  government  has 
significantly  dianged  since  the  most 
recent  decennial  Census,  the  applicant 
must  provide  the  additional  information 
described  at  {  280.105(c). 

(ii)  If  the  application  states  that  the 
most  recent  decennial  Census  does  not 
reflect  the  current  median  family  income 
for  a  Census  tract  the  applicant  must 
provide  the  additional  information 
described  in  §  280.110(a)(2). 

(iii)  If  the  homes  will  be  located  in  a 
Census  tract  that  does  not  meet  the 
median  family  income  requirements  of 
S  280.110(a).  but  the  homes  will  be 
located  in  a  neighboibood  that  does 
meet  these  requirements,  the  applicant 
must  provide  the  additional  information 
described  in  S  280.110(a)(3). 

(9)  Other  data  as  prescribed  by  HUD. 

§280.207    Otttf  Federal  roquirementa. 

The  applicant  (or  recipient)  must 
assure  that  the  following  additional 
requirements  are  met: 

(a)  Nondiscrimination  and  equal 
opportunity.  The  nondiscrimination  and 
equal  opportunify  requirements  that 
apply  to  NHOP  include: 

(1)  The  requirements  of  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C 
3601-19)  (Fair  Housing  Act)  and 
implementing  regulations;  Executive 
Order  11063  (Equal  Opportunify  in 
Housing)  and  implementing  regulations 
at  24  CFR  Part  107;  and  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.SC.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  Part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Distrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  Part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations; 
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(3)  The  reqairements  of  Executive 
Order  11246  (Equal  Empioyment 
Opportunity)  and  die  regulations  issued 
under  the  Order  at  41  CFR  CSiapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U3.C.  1701u) 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects)  and  implementing 
regulations  at  24  CFR  Part  135; 

(5)  The  requirements  of  Executive 
Order  Nos.  11625, 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities;  and 

(6)  The  affirmative  fair  housing 
marketing  requirements  at  24  CFR  Part 
200,  Subpart  M.  and  the  implementing 
regulations  at  24  CFR  Part  108. 

(7)  Racial  and  ethnic  data  collection 
requirements.  Recipients  must  maintain 
current  and  accurate  data  on  the  race 
and  ethnicity  of  program  beneficiaries. 

(b)  Flood  insurance  purchase 
requirements.  Grants  will  not  be 
provided  to  programs  involving  the 
acquisition  or  rehabilitation  of  a 
building  located  in  an  area  that  has 
be<'n  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
imless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  and 
the  regulations  under  that  program  (44 
CFR  Parts  59  through  79);  or 

(2)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards. 

A  recipient  may  not  make  a  loan  under 
this  part  involving  buildings  located  in 
these  areas  unless  flood  insurance  on 
the  structin'e  is  obtained  by  the 
purchaser  in  compliance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42 U.S.C. 4001  et seq). 

(c)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122  apply  to  die  acceptance 
and  use  of  assistance  by  nonprofit 
organizations. ' 

(d)  Lead-based  paint.  (1)  The 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing  regulations 
at  24  CFR  Part  35  (except  as  provided  in 
paragraph  (d)(2)  of  this  section  apply  to 
the  program. 
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'  TTjese  circulars  are  available  from  the 
Regulations  Division.  HUD.  «51  Tfh  Street.  SW..  Rm. 
10270.  Washington,  DC  20410 


(2)(i)  This  paragraph  implements  the 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4822,  by  establishing 
procedures  to  eliminate,  as  far  as 
practicable,  the  haxards  of  lead-based 
paint  poisoning  with  respect  to 
structures  for  which  assistance  is 

provided  under  this  program.  This  

paragraph  is  promulgated  mider  24  CFR 
35.24(b)(4)  and  provides,  with  respect  to 

the  program,  the  requirements 

prescribed  in  Subpiirt  C  of  24  CFR  Part 
35.  The  requirements  of  this  paragraph 
apply  to  s^ctores  that  are  occupied  or 
are  expected  to  be  occupied  by  children 
under  seven  years  of  age. 

(ii)  The  following  definitions  apply  to 
this  paragraph  (d); 

Applicable  surface  means  all  interior 
and  exterior  surfaces  of  a  residential 
structure. 

Chewable  surface  means  all  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age,  e.g.,  protruding 
comers,  windowsills  and  frames,  doors 
and  frames,  and  other  protruding 
woodworks. 

Defective  paint  surfaces  means  paint 
on  applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL 
means  excessive  absorption  of  lead:  that 
is,  a  confirmed  concentration  of  lead  in 
whole  blood  of  25  /ig/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Lead-based  paint  means  a  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  mg/cm*. 

(iii)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978,  the  applicant 
must  inspect  the  structure  for  defective 
paint  surfaces  before  it  submits  an 
application.  If  defective  paint  surfaces 
are  found,  treatment  in  accordance  with 
24  CFR  35.24(bM2)(ii)  is  required. 
Correction  of  defective  surfaces  found 
during  the  inspection  must  be  completed 
before  initial  occupancy  of  the  structure. 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  befor«  1978,  if  the  recipient 
is  presented  with  test  results  diat 
indicate  that  the  family  purchasing  a 
home  under  the  program  includes  a  child 
under  the  age  of  seven  years  who  has  an 
elevated  blood  lead  level  (EBL),  the 
recipient  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  by  a 
State  or  local  health  or  housing  agency, 
or  by  an  association  recognized  by 


HUD.  Lead  content  must  be  tested  by 
using  an  X-ray  flourescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm*or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  24  CFR  35.24(b)(2)(ii]  is 
required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (d}(2)(iv)  of  this  section, 
the  recipient  may,  at  its  discretion, 
abate  all  interior  and  exterior  chewable 
surfaces  in  accordance  with  the 
methods  set  out  at  24  CFR  35.24(b](2)(ii). 

(vi)  The  recipient  must  take 
appropriate  action  to  protect  residents 
of  the  structure  from  hazards  associated 
with  abatement  procedures. 

(vii)  The  recipient  must  keep  a  copy  of 
each  inspection  report  for  at  least  three 
years.  If  a  imit  requires  testing,  or 
treatment  of  chewable  surfaces  based 
on  the  testing,  the  recipient  must  submit 
the  test  results  and.  if  applicable,  the 
certification  of  treatment  to  HUD  which 
shall  retain  the  records  in  the  recipient's 
case  file.  The  records  must  indicate 
which  chewable  surfaces  in  the  units 
have  been  tested  or  treated.  If  records 
establish  that  certain  chewable  surfaces 
were  tested,  or  tested  and  treated,  in 
accordance  with  the  standards 
prescribed  in  this  section,  these  surfaces 
do  not  have  to  be  tested  or  treated  at 
any  subsequent  time. 

(3)  The  applicant  or  recipient, 
however,  must  ensure  that  the  program 
sponsor  carriers  out  all  requirements  in 
accordance  with  the  paragraph,  and 
must  retain  ultimate  responsibility  for 
complying  with  the  requirements  of  this 
paragraph. 

(e)  Conflicts  of  interest  No  person: 

(1)  Who  is  an  emjdoyee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  recipient  that 
receives  assistance  under  the  program 
and  who  exercises  or  has  exercised  any 
functions  or  responsibihties  with  respect 
to  activities  under  die  program  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decdsionmakijag  process  or  gain 
inside  information  with  regard  to  such 
activities. 

May  obtain  a  personal  or  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  him  or  herself  or  for  those  with 
whom  he  or  she  has  fomily  or  business 
ties,  during  his  or  her  tenure  or  for  one 
year  thereafter.  The  provisions  of 
paragraph  (e)(1)  of  this  section  do  not 
prohibit  a  non-managerial  and 


nonsupervisory  employee  who  is 
otherwise  eligible,  from  purchasing  a 
home  under  this  part. 

(f)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  apply  to  die  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(g)  Audit  Recipients  are  subject  to  the 
audit  requirements  of  OMB  Circular  A- 
110.'  HUD  may  perform  or  require 
further  and  additional  audits  as  it  finds 
necessary  or  appropriate. 

(h)  Davis-Bacon  Act  The  prevailing 
wage  rate  determinations  under  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a-5) 
do  not  apply  to  the  program. 

§2«0.210    Satodion  procM*. 

The  selection  process  for  applications 
for  assistance  under  this  part  has  three 
stages: 

(a)  The  threshold  stage  (see  {  280.215); 

(b)  The  ranking  stage  (see  S  280.220d): 
and 

(c)  The  final  selection  stage  (see 
S  280.225). 

S2WU15    Threshold raquirMnents. 

(a)  General  To  be  eligible  for 
evaluation  under  the  ranking  criteria  set 
out  in  S  280.220,  appUcations  must  meet 
each  of  the  threshold  criteria  described 
below.  Applications  that  fail  to  meet  all 
threshold  criteria  will  not  be  eligible  for 
assistance  under  this  part. 

(b)  Threshold  criteria.  The  threshold 
criteria  are: 

(1)  Form,  time  and  adequacy  of  the 
application.  The  appUcation  must  be 
filed  in  the  application  form  prescribed 
by  HUD  under  {  280.205,  and  widiin  die 
time  period  established  by  HUD  in  the 
notice  of  funds  availability  under 
§280.200. 

(2)  Applicant — (i)  Eligibility  to  receive 
assistance.  The  applicant  must 
demonstrate  that  it  is  a  nonprofit 
organization.  An  applicant  will  meet  this 
threshold  requirement  if  it  demonstrates 
that  it  applied  for  a  tax  exemption  ruling 
fi-om  the  Internal  Revenue  Service  under 
section  501(c)  of  the  Internal  Revenue 
Code  before  the  submission  of  its 
application.  However,  assistance  will 
not  be  provided  until  an  effective  tax 
exemption  ruling  has  been  issued  by  the 
Internal  Revenue  Service. 

(ii)  Financial  responsibility.  The 
applicant  must  demonstrate  its  financial 
responsibility.  In  making  its 
determination  of  financial  responsibility. 


*  This  cinnilar  is  available  from  the  Regulations 
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HUD  will  consider  the  applicant's 
ability  to  maintain  a  functioning 
accounting  system  for  the  organization 
in  accordance  with  generally  accepted 
accoimting  principles. 

(iii)  Capacity.  Each  applicant  must 
demonstrate  that  it  has  the  ability  to 
carry  out  activities  under  the  program 
within  a  reasonable  time  after  execution 
of  the  grant  agreement  with  HUD,  and  in 
a  successful  maimer.  In  making  this 
determination,  HUD  will  consider  the 
extent  and  quality  of  the  applicant's 
past  experience  in  developing  or 
administering  programs  similar  to  the 
proposed  program.  HUD  will  also 
consider  the  ability  of  applicant's 
personnel  to  perform  administrative, 
managerial,  and  operational  functions 
necessary  to  the  successful  development 
and  administration  of  the  proposed 
program. 

(iv)  Legal  authority.  Each  applicant: 

(A)  Must  demonstrate  that  it  has  the 
legal  authority  to  participate  in  the 
program  and  to  carry  out  activities  in 
accordance  with  program  requirements, 
and  the  requirements  of  other  applicable 
Federal  law. 

(B)  Must  certify  that  a  resolution, 
motion,  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  by 
its  governing  body,  authorizing  the 
submission  of  the  application  under  this 
part. 

(3)  Program  eligibility.  The  applicant 
must  demonstrate  that  die  program 
meets  the  program  size,  location  and 
home  quality  requirements  described 
under  Subpart  C  of  this  part,  and  that 
the  sales  contract  will  meet  the 
requirements  described  at  t  280.320. 

(4)  Need.  The  applicant  must 
demonstrate  that  there  is  a  demand  for 
homes  in  the  metropolitan  statistical 
area  among  eligible  purchasers  and  that 
this  demand  is  sufficient  to  ensure  the 
sale  of  all  homes  constructed  or 
substantially  rehabilitated  under  the 
program. 

(5)  Local  consultation  requirements. 
(i)  The  applicant  must  demonstrate  that 
is  has  consulted  with,  and  received  the 
support  of,  residents  of  the 
neighborhood  in  which  the  program  is  to 
be  located.  At  a  minimum,  the  applicant 
must  demonstrate  that  it  provided  a 
description  of  the  program  to  the 
residents  of  the  neighborhood  and  , 
requested  their  comments  on  the 
proposal.  The  method  used  by  the  ' 
applicant  to  furnish  information  to  the 
residents  must  be  designed  to  ensure 
that  all  residents  receive  actual  or 
constructive  notice  of  the  program 
description  and  the  request  for 
comments.  Support  of  the  residents  may 
be  demonstrated  by  such  documents  as 
a  summary  of  all  comments  received  to 


the  request,  the  transcript  of  any  pubUc 
meeting,  and  affidavits  of  support 
submitted  by  local  residents  of  the 
neighboriiood. 

(ii)  The  applicant  must  also  submit  a 
written  statement  signed  by  the  chief 
elected  official  of  each  unit  of  general 
local  government  in  which  the  program 
is  to  be  located,  stating  that  the  unit  of 
general  local  government  approves  of 
the  proposed  program. 

(6)  Financial  feasibility  of  the 
program.  The  applicant  must 
demonstrate  that  the  proposed  program 
is  financially  feasible.  In  determining 
financial  feasibility,  HUD  will  consider 

(i)  The  sources  and  amounts  of 
financial  or  other  resources  that  will  be 
used  to  carry  out  the  program  (including 
the  availability  of  financial  and  other 
contributions  to  the  program);  and 

(ii)  The  total  projected  program  costs. 

(7)  Siting  and  zoning.  Applicants  must 
meet  the  following  siting  and  zoning 
requirements  at  the  time  of  the 
application: 

(i)  The  applicant  must  demonstrate 
that  it  has  control  of  the  site  involved. 
The  applicant  must  demonstrate  that  it 
owns  or  has  an  option  to  purchase  the 
properties  involved,  or  has  a  long-term 
lease  or  has  an  option  on  a  long-term 
lease  on  such  properties. 

(ii)  The  applicant  must  demonstrate 
that  the  proposed  use  of  the  site  is 
permissible  under  applicable  zoning 
ordinances  and  regulations;  or  provide  a 
statement  describing  the  proposed 
actions  necessary  to  make  the  use  of  the 
site  permissible  und^  applicable  zoning 
ordinances  and  regulations,  and 
demonstrate  that  there  is  a  reasonable 
basis  to  believe  that  the  proposed 
zoning  actions  will  be  completed 
successfully  within  four  months 
following  the  submission  of  the 
application. 

(8)  Environmental  review,  (i)  HUD 
will  assess  the  environmental  effects  of 
each  application  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321),  HUD's 
implementing  regulations  at  24  CFR  Part 
50,  and  the  Coastal  Barriers  Resources 
Act  of  1982  (16  U.S.C.  3601).  Any 
application  that  requires  an 
Environmental  Impact  Statement  (EIS) 
(generally,  those  applications  that  HUD 
determines  would  have  a  significant 
impact  on  the  human  environment  in 
accordance  with  the  environmental 
assessment  procedures  at  24  CFR  Part 
50,  Subpart  E)  will  not  be  eligible  for 
assistance  imder  this  part. 

(ii)  The  environmental  review  may 
reveal  information  not  contained  in  the 
application  that  may  have  relevance  to 
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the  selection  process.  HUD  will  consider 
such  relevant  information  under  the 
appropriate  threshold  and  ranking 
criteria. 

§280.220    Ranicingerttefta. 

(a)  In  general.  Applications  that  fulfill 
each  of  the  threshold  requirements  of 

§  280.215  will  be  assigned  a  rating  score 
and  will  be  placed  in  ranked  order, 
based  upon  the  criteria  described  in 
paragraph  (b)  of  this  section.  The 
number  of  points  diat  will  be  awarded 
under  each  ranking  criterion  will  be 
announced  in  the  Notice  Of  Fund 
Availability  under  §  280.^)0. 

(b)  Criteria.  The  ranking  criteria  are: 

(1)  Contributions  of  land,  (i)  HUD  will 
consider  the  extent  to  which  public  and 
private  entities  will  contribute  land 
necessary  to  make  the  program  feasible. 
To  be  considered  under  this  criterion, 
the  contribution  of  land  must  meet  the 
definition  of  financieil  and  other 
contributions  to  the  program  as 
described  in  9  280.5. 

(ii)  For  the  purposes  of  this  criterion, 
land  is  necessary  to  the  feasibility  of  the 
program  if  the  land  is  used  to  provide 
individual  lots  for  homes  constructed  or 
substantially  rehabilitated  under  the 
program.  Other  contributions  of  land, 
such  as  land  that  will  be  used  for  parks, 
green  spaces,  or  lots  to  support 
community  facilities,  are  not  necessary 
to  the  feasibility  of  the  program  and  will 
not  be  considered  under  this  criterion. 
Such  contributions,  however,  may  be 
considered  if  the  requirements  of 
paragraph  (b)(2)  of  this  section  are  met. 

(iii)  HUD  will  award  the  maximum 
number  of  points  to  appiicatioDS  that 
involve  programs  for  which  aU  land 
necessary  to  the  feasibility  of  the 
program  will  be  contributed  from  such 
sources. 

(2)  Otfier  contributions.  HUD  will 
consider  the  extent  to  which  financial 
and  other  contributions  to  the  program 
will  reduce  the  cost  to  famihes 
purchasing  homes  constructed  or 
substantially  rehabilitated  under  the 
program.  (Donations  of  land  will  not  be 
considered  under  this  criterion  to  the 
extent  that  such  donations  are 
considered  under  paragraph  (b)(1)  of 
this  section.)  HUD  will  assign  the 
maximum  number  of  points  under  this 
criterion  to  applications  that  involve 
financial  and  other  contributions  to  the 
program  that  will  result  in  the  greatest 
reduction  in  purchase  price  and  carrying 
charges  to  families  purchasing  homes 
constructed  or  substantially 
rehabilitated  under  the  program. 

(3)  Cost  effectiveness.  HUD  will 
consider  the  degree  to  which  each 
program  will  produce  the  maximum 
number  of  homes  for  the  least  amount  of 


assistance  under  this  part,  taking  into 
consideration  cost  differences  among 
different  metropoUtan  statistical  areas. 
For  each  application,  HUD  will: 

(i)  Adjust  the  amount  of  requested 
assistance  to  eliminate  cost  (hfferences 
between  metropolitan  statistical  areas 
by  applying  a  commercial  construction 
cost  index  selected  by  HUD  and 
announced  in  the  Notice  Of  Fund 
Availability  under  9  280.200;  and 

(ii)  Divide  the  adjusted  assistance  by 
the  number  of  homes  to  be  constructed 
or  substantially  rehabilitated  under  the 
program. 

Applications  that  have  the  smallest 
adjusted  assistance  average  will  receive 
the  maximum  number  of  points  under 
this  criterion. 

(4)  Neighborhood  blight,  (i)  HUD  will 
consider  the  degree  of  the  physical  and 
economic  blight  in  the  neighborhoods  in 
which  the  program  is  located.  In 
determining  the  degree  of  physical 
blight,  HUD  will  consider  the  condition 
(but  not  the  age)  of  existing  housing, 
other  buildings,  and  the  infrastructure  in 
the  neighborhoods.  In  assessing  the 
degree  of  economic  blight,  HUD  will 
consider  such  factors  as  the 
unemployment  rate,  median  family 
income  and  crime  rate  in  the 
neighborhoods.  HUD  will  assign  the 
maximum  number  of  points  under  this 
factor  to  appUcatioos  that  demonstrate 
the  greatest  degree  of  physical  and 
economic  blight 

(ii)  HUD  YnU  also  consider  the  impact 
that  the  proposed  (mj^am,  by  itself  or 
together  with  im;»ovement  ^orts  that 
are  or  will  be  nndffltaken  in  the 
neighborhoods  by  units  of  general  local 
government  or  private  entities,  will  have 
upon  the  quality  and  viability  of  the 
neighborhoods.  Other  improvement 
efforts  may  include  the  construction  or 
rehabilitation  of  other  structures, 
improvements  to  public  facilities  or 
services,  or  the  expansion  of  private 
enterprise  in  the  nei^bochoods.  HUD 
will  assign  the  maximmn  number  of 
points  under  this  factor  to  applications 
that  demonstrate  that  the  program,  by 
itself  or  together  with  other 
improvement  efforts,  will  result  in  a 
substantial  improvement  in  the  overall 
quality  and  long-term  viability  of  the 
neighborhood. 

(5)  Construction  cost.  HUD  will 
consider  the  degree  to  which  the 
applicant  will  use  construction  or 
rehabilitation  methods  that  will  reduce 
the  cost  per  square  foot  for  the  proposed 
program  below  the  average  construction 
cost  per  square  foot  in  the  metropolitan 
statistical  area  involved.  HUD  will 
determine: 


(i)  The  average  construction  cost  per 
square  foot  in  the  metropolitan 
statistical  area  of  the  propoaed  program 
by  referring  to  a  commercially  available 
publication  issuing  construction  cost 
data  for  the  metropolitan  statistical  area 
(the  constraction  cost  pobbcation  will 
be  selected  by  HUD  and  aimoonced  in 
the  notice  of  fund  availability  under 
9  280.200);  and 

(ii)  The  average  construction  or 
rehabilitation  cost  per  square  foot  of  the 
program  (as  adjusted  for  cost  reductions 
that  are  attributable  solely  to  financial 
and  other  contributions  to  the  program). 

HUD  will  award  the  maximum  number 
of  points  under  this  criterion  to  the 
applications  in  which  the  average 
adjusted  cost  per  square  foot  for  the 
program  is  the  smallest  percentage  of 
the  average  construction  cost  per  square 
foot  in  the  metropolitan  statistical  area. 

(6)  LocaJ  resident  involvement  HUD 
will  consider  the  degree  to  which  the 
program  provides  for  the  involvement  of 
local  residents  of  the  neighborhood  in 
the  planning  and  construction  or 
substantial  rehabilitation  of  homes. 
Under  this  criterion,  HUD  will  consider: 

(i)  The  extent  to  which  residents  of 
the  neighborhood  will  be  employed  in 
the  construction  and  substantial 
rehabiUtation  of  homes  in  the  program: 

(ii)  The  extent  to  which  local 
residents,  individually  or  through 
membership  in  local  organizations,  have 
advised  or  assisted  the  applicant  in  the 
development  of  the  proposed  program, 
or  have  participated  on  committees  or 
governing  boards  of  the  applicant 
involved  in  the  development  of  the 
proposed  program:  and 

(iii)  The  likelihood  of  continued 
participation  by  local  residents  in 
program  activities  following  selection. 

The  maximum  number  of  points  under 
this  criterion  will  be  awarded  to 
applicants  that  demonstrate:  A 
commitment  to  employ  a  significant 
number  of  local  residents  in  the 
construction  or  substantial 
rehabilitation  of  homes  in  the  program;  a 
significant  past  commitment  by  local 
resid^its  to  the  development  of  the 
program;  and  a  strong  likelihood  that 
this  level  of  commitmont  to  the  program 
will  contiime  through  program 
completion. 

(c)  Exception.  If  State  or  local 
govenunental  entities  are  prohibited  by 
State  law  from  making  a  financial  or 
other  contribution  to  a  program  and  the 
contribution  would  be  ehgible  for 
consideration  under  the  criterion 
described  at  paragraph  (b)(1)  or  (2)  of 
this  section,  HUD  will  not  penalize  an 
applicant  under  the  ranking  process  for 


the  lack  of  such  contribution  to  the 
program. 

t2W.22S    Final  satoctfon. 

In  the  final  stage  of  the  selection 
process,  the  highest-ranked  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  rank  order,  as 
determined  under  9  280.220.  If  the 
highest-ranked  applications  involve 
programs  that  predominantly  serve  one 
geographic  area,  HUD  may  substitute 
one  or  more  other  highly-ranked 
applications  to  ensure  reasonable 
geographic  variety  in  the  program.  Upon 
completion  of  final  selection,  HUD  will 
notify  each  successful  applicant  of  its 
selection.  HUD  will  also  notify  each 
unsuccessful  applicant  that  it  has  not 
been  selected,  and  will  provide  the 
unsuccessful  applicant  with  an 
explanation  for  the  denial  of  the 
application. 

SubfMrt  E— Program  Operation 

9280.300    Oliligatlon  of  funds. 

When  HUD  selects  an  application  for 
funding,  will  obligate  sufficient  amounts 
for  a  grant  to  cover  the  aggregate 
amount  of  the  loans  proposed  imder  the 
selected  program. 

{280.303    Grant  agraamant 

(a)  General.  The  recipient's 
responsibilities  under  NHOP  will  be 
incorporated  in  a  grant  agreement 
executed  by  HUD  and  the  recipient. 

(b)  HUD  Monitoring.  HUD  will 
monitor  the  recipient's  performance  to 
determine  whether  the  recipient  is 
complying  with  the  requirements  of  the 
grant  agreement.  HUD  will  rely  on  such 
data  as  information  obtained  from  the 
recipient's  records  and  reports,  findings 
from  on-site  monitoring  and  audit 
reports. 

$280,305    Minimum  partlelpatlon. 

The  recipient  may  not  begin  the 
construction  or  substantial 
rehabilitation  of  homes  until  25  percent 
of  the  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes  and  the  downpayments  required 
under  9  280.320(b]  are  made.  However, 
the  recipient  may  construct  and 
substantially  rehabiUtate  homes  for  the 
purpose  of  display  to  potential 
homeowners.  The  maximum  number  of 
display  homes  is  limited  to  five  percent 
of  the  number  of  homes  to  be 
constructed  or  substantially 
rehabilitated  under  the  program,  or  three 
homes,  where  the  program  involves  less 
than  60  homes. 


9280.315    EHgMa  pivctiasara. 

(a)  Income  limitations.  (1)  Each  family 
purdiasing  a  home  constructed  or 
substantially  rehabilitated  under  a 
program  must  have  a  family  income  on 
the  date  of  purchase  that  does  not 
exceed  the  higher  of  the  following: 

(1)  The  median  family  income  for  the 
metropolitan  statistical  area  in  which 
the  program  is  located.  At  any  time 
during  the  development  of  the  program, 
the  recipient  may  request  HUD  to 
modify  this  family  income  requirement. 
To  obtain  a  modification,  the  recipient 
must  submit  a  request  by  a  unit  of 
general  local  government  in  which  the 
program  is  located,  and  supporting 
documentation  demonstrating  to  HUD 
that  such  action  is  necessary  to  achieve 
or  maintain  neighborhood  stability.  If  a 
modification  is  granted.  HUD  may 
permit  up  to  15  percent  of  the  fancies 
that  purchase  homes  under  this  part,  to 
have  a  family  income  on  the  date  of 
purchase  that  is  between  100  and  115 
percent  of  the  median  family  income  for 
the  metropolitan  statistical  area. 

(ii)  The  national  median  income. 

(2)  For  the  purpose  of  determining  the 
median  family  income,  the  recipient 
must  use  the  median  family  income  for 
the  nation  and  the  metropolitan 
statistical  area,  as  established  by  HUD 
irom  the  most  recent  decennial  Census. 
Family  income  is  the  aimual  income  as 
computed  in  accordance  with  24  CFR 
813.106. 

(b)  Homeownership.  No  member  of  a 
family  purchasing  a  home  constructed  or 
substantially  rehabilitated  under  the 
program  may  have  owned  a  home  at  any 
time  during  the  three  years  before  the 
date  of  purchase.  . 

9280.320    Sales  contract  and  ' 

downpaymant  raqulramanta. 

(a)  Sales  contract.  The  recipient  and 
each  family  purchasing  a  home 
constructed  or  substantially 
rehabilitated  under  the  program  must 
execute  a  sales  contract.  The  sales 
contract  shall  contain  appropriate  terms 
and  conditions  covering  the  purchase  of 
the  home  and  must  contain: 

(1)  The  downpayment  provisions 
described  in  paragraph  (b)  of  this 
section; 

(2)  The  repayment  provisions 
described  at  9  280.330  of  this  part. 

(3)  Such  other  terms  and  conditions  as 
HUD  may  require.  I 

(b)  Downpayment  Each  family   ' 
purchasing  a  home  constructed  or 
substantially  rehabilitated  under  the 
program  must  provide  a  downpayment. 
A  governmental  entity  or 
instrumentality  may  not  provide  funds 
for  the  family's  downpayment. 


(1)  Amount  The  amount  of  the 
downpayment  must  be  equal  to  10 
percent  of  the  sales  price  of  the  home 
except: 

(i)  The  recipient  may  require  a 
downpayment  that  is  greater  than  10 
percent  of  the  sales  price  of  the  home,  if 
the  recipient  has  determined  that  a 
higher  downpayment  is  appropriate. 

(ii*)  The  recipient  may  require  a 
downpayment  that  is  less  dian  10 
percent  of  the  sales  price  of  the  home,  if 
the  first  mortgage  on  the  home  is  to  be 
held  by  a  State  or  a  unit  of  general  local 
govertmient  under  a  home  loan  program 
provided  by  the  State  or  unit  of  general 
local  government,  and  the  program 
provides  for  a  lower  downpayment 

(2)  Date  of  downpayment  Tbe 
downpayment  must  be  made  on  the  date 
required  by  the  recipient  Under 

9  280.305,  however,  no  constraction  or 
rehabilitation  may  be  begun  until  at 
least  25  percent  of  the  lunnes 
constructed  or  substantially 
rehabilitated  under  the  program  are 
contracted  for  sale  to  purchasers  who 
intend  to  live  in  the  homes  and  the 
downpayments  are  made. 

(3)  Interest  The  recipient  shall  deposit 
the  downpayment  in  an  account  with  a 
federally-insured  bank  or  saving  and 
loan  institution.  The  recipient  shall  pay 
interest  on  the  downpayment  to  the 
family  from  the  date  that  downpayment 
is  made  through  the  date  of  settlement 
at  the  actual  rate  of  interest  earned  on 
the  account  Under  no  circiunstances 
may  the  interest  rate  paid  to  the  family 
be  lower  than  the  lowest  rate  of  interest 
paid  on  time  savings  deposits  with  a 
federally-insured  bank  or  savings  and 
loan  institution  conducting  business 
within  the  metropolitan  statistical  area 
in  which  the  program  is  located. 

9  280.322    Loan  raqulramanta. 

(a)  Loan  requirements.  A  loan  made 
to  a  family  purchasing  a  home 
constructed  or  substantially 
rehabilitated  under  the  program: 

(1)  Must  be  seciu^d  by  a  second 
mortgage  held  by  HUD  on  the  property 
involved; 

(2)  May  not  exceed  $15,000; 

(3)  May  not  bear  interest; 

(4)  Is  repayable  to  HUD  upon  the  sale, 
lease,  or  other  transfer  of  the  property. 

(5)  Must  be  applied  by  the  family  to 
the  purchase  price  of  the  home. 

(6)  May  not  be  used  by  the  family  to 
provide  the  downpayment  required 
under  9  280.230. 

(7)  Is  subject  to  such  other  terms  and 
conditions  as  HUD  may  require. 

(b)  Reimbursement  oftlBcipient 
Within  30  days  after  the  date  of 
purchase  of  a  home  with  a  loan  under 
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this  part,  HUD  will  provide  the  recipient 
with  an  amount  equal  to  the  amount  of 
the  loan. 

§  280.330    Repayment  of  loan. 

(a)  Repayment.  A  family  purchasing  a 
home  with  a  loan  under  this  part  must 
repay  the  loan  to  HUD,  if  the  family 
sells,  leases,  or  transfers  any  interest  in 
the  property.  If  the  family  refinances  the 
first  mortgage  and  the  refinancing  is 
unrelated  to  a  sale,  equity  withdrawal, 
lease  or  transfer  of  an  interest  in  the 
property,  the  family  will  not  be  required 
to  repay  the  loan.  If  the  refinancing  of 
the  first  mortgage  involves  an  equity 
withdrawal,  the  family  will  be  required 
to  repay  the  loan  to  HUD  to  the  extent 
of  the  withdrawal.  To  the  extent  that 
repayment  is  not  required  as  a  result  of 
refinancing,  the  second  mortgage  held 
by  HUD  on  the  property  will  remain  in 
force  until  the  loan  is  repaid  in  full. 

(b)  HUD-approval  (1)  The  family  may 
request  HUD  approval  of  a  sale  or  other 
transfer  of  the  property  without  full 


repayment.  Approval  will  be  granted  if 
HUD  determines  that  an  undue  hardship 
will  result  from  the  application  of  the 
repayment  requirement.  HUD  will  make 
this  finding  only  if  the  proceeds  of  the 
transaction  are  insufficient  to  repay  the 
loan  amount  in  full.  Approval  will  be 
granted  only  to  the  extent  that  the 
proceeds  of  the  transaction  are 
insufficient  to  repay  the  loan  in  full. 
HUD  will  not  approve  the  lease  of  a 
home  without  repayment. 

(2)  To  the  extent  that  HUD  approves  a 
sale  or  transfer  without  repayment,  the 
second  mortgage  held  by  HUD  on  the 
property  will  remain  in  force  until  the 
loan  is  repaid  in  full. 

§  280.225    Funding  amendmenta  and 
deobligation  of  funds. 

(a)  Increases.  After  the  initial 
obligation  of  funds,  HUD  will  not  make 
any  upward  revisions  to  the  amount 
obligated. 

(b)  Deobligation.  (1)  HUD  may 
deobligate  amounts: 


(i)  If  the  amount  of  the  loans  provided 
under  the  program  are  less  than  the 
amount  of  the  loans  anticipated  in  the 
application:  or 

(ii)  If  the  recipient  fails  to  carry  out 
activities  under  the  program  within  a 
reasonable  time  after  selection; 

(2)  If  as  a  result  audit.  HUD 
determines  that  the  recipient  has 
expended  funds  for  uses  that  are 
ineligible  under  this  part.  HUD  may 
adjust  or  deobligate  funding  amounts,  as 
appropriate,  to  recover  the  ineligible 
costs. 

(3)  The  grant  agreement  may  set  forth 
in  detail  other  circumstance  under 
which  funds  may  be  deobligated,  and 
other  sanctions  may  be  imposed. 

Dated:  July  8, 1988. 
Jamea  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  88-25730  Filed  11-7-88:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  the  Secretary 
[Docket  No.  0-68-888;  FR-2514] 

Delegation  of  Auttiority  with  Respect 
to  the  Nehemiah  Housing  Opportunity 
Grants  Program 

agency:  Office  of  the  Secretary,  HUD. 

action:  Notice  of  concurrent  delegation 
of  authority. 

summary:  The  Nehemiah  Housing 
Opportiuiities  Program  was  authorized 
by  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5, 
1988).  This  notice  delegates  to  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing--Deputy  Federal  Housing 
Commissioner,  the  Secretary's  power 
and  authority  with  respect  to  this 
program,  subject  to  specified  exceptions. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  ]uly  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Morris  Carter,  Director,  Single  Family 
Development  Division.  Office  of  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  telephone  (202)  755-6720.  This  is 
not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  This 

notice  states  the  scope  of  authority 
given  to  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  and  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
for  the  Nehemiah  Housing  Opportunities 
Program.  All  of  the  Secretary's  authority 
with  respect  to  this  program  is 
delegated,  except  the  power  to  sue  and 
be  sued.  The  authority  delegated 
includes  the  authority  to  redelegate  to 
employees  of  the  Department,  except  for 
the  authority  to  issue  rules,  regulations 
and  guidelines  under  the  program. 

Nehemiah  Housing  Opportunities 
Program  is  a  new  program  authorized  by 
Title  VI  of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242,  approved  February  5, 1988). 
Proposed  rules  for  the  operation  of  the 
program  are  published  elsewhere  in 
today's  issue  of  the  Federal  Register. 
Accordingly,  the  Secretary  delegates  as 
follows:  I 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  are  authorized 
individually  to  exercise  the  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
the  Nehemiah  Housing  Opportunities 


Program  as  authorized  in  Title  VI  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242.  approved 
February  5, 1988),  except  as  indicated  in 
section  B.  below.  This  includes  the 
authority  to  issue  or  waive  rules, 
regulations  or  guidelines  under  the 
program. 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegated  under  Section  A,  the  power  to 
sue  and  be  sued. 

Section  C.  Authority  to  Redelegate 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  are  authorized, 
individually,  to  redelegate  to  employees 
of  the  Department  any  of  the  power  and 
authority  delegated  under  Section  A, 
and  not  excepted  under  Section  B  of  this 
delegation.  In  addition,  the  Assistant 
Secretary  and  the  General  Deputy 
Assistant  Secretary  are  not  authorized 
to  redelegate  the  authority  to  issue  or 
waive  rules,  regulations  or  guidelines 
under  the  Program. 

(Sec.  7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)) 

Dated:  )u!y  8, 198a 
Carl  D.  Covitz, 
Acting  Secretary. 
(FR  Doc.  88-25729  Filed  11-7-88;  8:45  im] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Research  Opportunity  Announcement; 
1988 

I.  Introduction 

The  Office  of  Energy  Research  (OER), 
Department  of  Energy,  invites  any 
universities  or  other  institution  of  higher 
education,  not-for-profit  or  for-profit 
organizations,  non-Federal  agency,  or 
entity  to  submit  competitive  proposals 
for  a  contract  for  the  conduct  of 
research  in  any  of  the  areas  set  forth  in 
Appendix  A.  An  unaffiliated  individual 
also  is  eligible  for  a  competitive  award. 
The  project  period  for  which  DOE 
expects  to  provide  funding  for  a  selected 
proposal  shall  generally  not  exceed 
three  years  and  may  exceed  five  years 
only  if  DOE  makes  a  renewal  award  or 
otherwise  extends  the  contract.  This 
Announcement  is  being  issued  pursuant 
to  section  309(b)(2)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  added  by  Pub.  L.  9&-369. 
the  Competition  in  Contracting  Act  of 
1984;  the  Federal  Aquisition  Regulations 
(FAR)  6.102(d)(2);  and  FAR  35.016. 

II.  Definitions 

Research  means  basic  and  applied 
research  and  that  part  of  development 
not  related  to  the  development  of  a 
specific  system  or  hardware 
procurement.  The  primary  aim  of 
research  is  scientific  study  and 
experimentation  directed  toward 
advancing  the  state-of-the-art  or 
increasing  knowledge  or  understanding 
rather  than  focusing  on  a  specific 
system  or  famrdware.  See  also  the 
definition  for  basic  and  applied  research 
at  FAR  35.001. 

in.  Proposals 

An  original  and  seven  copies  of  an 
initial  proposal  submitted  in  response  to 
this  Research  Opportunity 
Announcement  must  be  submitted  to: 
Division  of  Acquisition  and  Assistance 
Management,  ER-64,  Office  of  Energy 
Research,  U.S.  Department  of  Energy, 
Washington,  DC  20545.  Proposals  may 
be  submitted  to  DOE  at  any  time  after 
public  release  of  the  Reseach 
Opportunity  Announcement,  but  in  all 
cases  must  be  received  by  DOE  within 
twelve  months  after  the  publication  date 
of  this  Research  Opportunity 
Announcement  in  the  Federal  Register. 


To  Be  Provided  in 
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DOE  has  held  a  proposal  for  6  months, 
the  proposer  may,  in  response  to  DOE's 
request,  be  required  to  revalidate  the 
terms  of  the  original  proposal.  DOE  staff 
shall  perform  an  initial  evaluation  of  all 
proposals  to  ensure  that  the  information 
required  by  this  Research  Opportunity 
Announcement  is  provided,  that  the 
proposed  effort  is  technically  sound  and 
feasible,  and  that  the  effort  is  consistent 
with  program  funding  priorities. 

For  proposals  which  pass  the  initial 
evaluation,  DOE  shall  objectively 
evaluate  each  proposal  received  using 
scientific  or  peer  review  against  the 
criteria  set  forth  below.  OER  may 
supplement  internal  DOE  review 
resooroes  with  peer  review,  in  addition 
to  Federal  evaluation,  with  the  objective 
of  having  the  technical/scientific 
evahiation  conducted  by  the  most 
qualified  individuals  available.  Mail 
reviews  are  most  commonly  used  to 
obtain  peer  review  comments.  Large 
dollar  value  proposals,  technically 
complex/multidisciplinary  proposals  or 
those  proposals  submitted  in  a  scientific 
field  for  which  review  conunittees  are 
cunently  available  to  ER  will  generally 
be  reviewed  by  peer  committees,  if 
determined  to  be  appropriate  by  the 
program  office. 

DOE  shall  select  evaluators  on  the 
basis  of  their  professional  qualifications 
and  expertise  in  the  field  of  research. 
Evaluators  shall  be  required  to  comply 
wi&  all  applicable  DOE  rules  or 
directives  concerning  the  use  of  outside 
evaluators. 

DOE  shall  evaluate  new  and  renewal 
proposals  based  on  the  following 
criteria  which  are  listed  in  descending 
order  of  importance: 

(1)  The  scientific  and  technical  merit 
of  tlie  research; 

(2)  The  appropriateness  of  the 
pn^msed  method  or  approach; 

(3)  Competency  of  research  personnel 
and  adequacy  of  proposed  resources; 
and 

(4)  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

B.  In  addition  to  the  evaluation 
criteria  set  forth  in  paragraph  A,  DOE 
shall  consider  the  proposer's  technical 
performance  under  the  existing  contract 
during  the  evaluation  of  a  renewal 
proposal 

C.  Proposals  will  be  selected  for 
award  based  upon  the  findings  of  the 
technical  evaluations,  the  importance 
and  relevance  of  the  proposed  research 
to  CKR's  mission,  and  fund  availability. 
Cost  reasonableness  and  realism  will 
also  be  considered  to  the  extent 
appropriate.  After  the  selection  of  a 
proposal  for  funding,  DOE  may,  if 
necessary,  enter  into  negotiations  with  a 


IV.  Infoi 
Proposals 

A.  Each  Proposal  Should  Include  the 
Following  Information 

1.  A  DOE  F  4650.2  application  face 
page  that  requests  basic  information  on 
the  organization,  principal  investigator 
and  the  proposed  project. 

2.  A  detailed  description  of  the 
proposed  project,  including  the 
objectives  of  the  project,  its  relationship 
to  the  program  description(s]  set  forth  in 
Appendix  A  and  the  proposer's  plan  for 
carrying  it  out.  Such  information  should 
provide  a  basis  upon  which  DOE  can 
evaluate  the  proposal  in  view  of  the 
criteria  provided  in  Section  V.A.  below. 

3.  Detailed  information  about  the 
background  and  experience  of  the 
principal  inve8tigator(s)  (including 
references  to  publications],  the  facilities 
and  experience  of  the  proposer,  and  the 
cost-sharing  arrangements,  if  any. 
(While  cost  sharing  is  encouraged,  it  is 
not  required  nor  is  it  to  be  considered  as 
a  criterion  in  the  evaluation  and 
selection  process.) 

4.  A  budget  with  supporting 
justification  sufficient  to  evaluate  the 
costs  of  the  proposed  project  (ER  budget 
forms  4620.1  and  4620.1A  should  be 
used.) 

5.  A  description  of  the  proposer's 
management  capability  (including  cost 
management  techniques],  experience 
and  past  performance,  and 
S)d)oontracting  practices. 

6.  The  proposal  face  page  must  be 
signed  by  the  individual  who  is  amdying 
and  by  an  individual  who  is  authorized 
to  act  for  the  proposing  organizatiim  and 
to  commit  the  proposer  to  comply  with 
the  terms  and  conditions  of  the  contract 
if  awarded. 

B.  Renewal  Proposals 

Proposals  for  a  renewal  award  must 
be  submitted  in  an  original  and  seven 
copies  to  the  DOE  contracting  officer  at 
the  DOE  Office  administering  the 
current  contract. 

C.  Other  Information  for  Proposers 

DOE  is  under  no  obligation  to  pay  for 
any  costs  associated  with  the 
preparation  or  submission  of  proposals. 

DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any.  all  or  none  of  the 
proposals  submitted. 

DOE  is  not  required  to  return  to  the 
proposer  a  proposal  which  is  not 
selected  or  funded. 

V.  Proposal  Evaluation  and  Selection 

A.  Proposals  shall  be  evaluated  for 
funding  generally  within  6  months  but, 
in  any  event,  no  later  than  12  months 
from  the  date  of  receipt  by  DOE.  After 
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proposer  prior  to  the  award  of  a 
contract.  Such  negotiations  are  not  a 
commitment  that  DOE  will  make  an 
award.  Resultant  contracts  will  be 
subject  to  the  applicable  portions  of  the 
Federal  Acquisition  and  Department  of 
Energy  Acquisition  Regulations. 

Issued  in  Washington.  DC  on  October  17, 
1988. 

DJ).  MaylMW, 

Acting  Deputy  Director  for  Management, 
Office  of  Energy  Research. 

Appendix  A 

The  Office  of  Basic  Energy  Science 

This  program  supports  basic  science 
research  efforts  in  a  variety  of 
disciplines  to  broaden  the  energy  supply 
and  technology  base  of  knowledge.  The 
major  science  divisions  and  their 
objectives  are  as  follows: 

(i)  Energy  Biosciences 

The  primary  objective  of  this  program 
is  to  generate  a  base  of  understanding  of 
fundamental  biological  mechanisms  in 
the  areas  of  botanical  and 
microbiological  sciences.  This  work 
serves  as  the  imderpinning  for  DOE's 
efforts  in  biomass  production  of  fuels 
and  chemicals,  microbial  conversions  of 
biomass,  and  biological  systems  for  the 
conservation  of  energy. 

(ii)  Chemical  Sciences 

This  program  has  as  its  primary 
objectives:  Increased  understanding  of 
basic  chemical  or  physical  phenomena 
which  are  likely  to  be  important  to 
existing  or  future  technological  concepts 
for  production  or  conversion  of  energy; 
discovery  of  new  phenomena  bearing  on 
chemical  or  physical  aspects  of  energy 
processes;  elucidation  of  fundamentally 
new  general  techniques  for  separation  of 
energy-related  mixtures  or  for  the 
chemical  analysis  of  energy-related 
substances.  Also  included  is  a  study  of 
the  basic  chemical  and  physical 
properties  of  the  actinide  elements  and 
their  compounds.  This  program  supports 
the  operation  of  the  Stanford 
Synchrotron  Radiation  Laboratory  and 
the  production  of  a  broad  variety  of 
isotopically  enriched  research  materials. 

(iii)  Carbon  Dioxide  Research 

This  program's  goal  is  to  develop  a 
sound,  quantitative  atmospheric  carbon 
dioxide  knowledge  based  to  aid  in 
energy  policy  decision  making.  This  goal 
involves  the  following  objectives: 
Improve  knowledge  of  the  carbon  cycle; 
improve  estimates  of  future  atmospheric 
carbon  dioxide;  improve  understanding 
of  the  effects  of  atmospheric  carbon 
dioxide  on  climate;  improve 
understanding  of  the  direct  carbon 


dioxide  effects  on  productivity  of  nature 
and  agricultural  systems;  develop  and 
verify  methods  for  the  detection  of 
climate  change  due  to  increasing 
atmospheric  carbon  dioxide;  identify 
define  and  quantify  indirect  effects; 
define  possible  options  for  mitigating 
long-term  consequences  of  a  higher  COt 
atmosphere. 

(iv)  Geosciences 

The  goal  of  this  program  is  to  develop 
a  quantitative,  predictive  imderstanding 
of  the  energy-related  aspects  of 
geological,  geophysical  and  geochemical 
processes  within  the  earth  and  in  the 
solar-terrestrial  interface.  This 
understanding  and  knowledge  base  is 
needed  to  provide  for  long-range 
requirements  of  U.S.  efforts  in  energy 
resources  recognition,  evaluation, 
utilization,  and  their  long-term     | 
environmental  implications.  The 
program  is  stressing  fundamental 
research  related  to  discovery  and 
recovery  of  domestic  oil  and  gas 
resources.  | 

(v)  Engineering  Research 

This  program's  objectives  are:  (1)  To 
extend  the  body  of  knowledge 
underlying  current  engineering  practice 
in  order  to  open  new  ways  for 
enhancing  energy  savings  and 
production,  prolonging  useful  equipment 
life,  and  reducing  costs  while 
maintaining  output  and  performance 
quality;  and  (2)  to  broaden  the  technical 
and  conceptual  base  for  solving  futiu« 
engineering  problems  in  the  energy 
technologies. 

(vi)  Materials  Sciences  | 

The  objective  of  this  program  is  to 
increase  our  understanding  of 
phenomena  and  properties  important  to 
materials  behavior  which  will  contribute 
to  meeting  the  needs  of  present  and 
future  energy  technologies.  It  is 
comprised  of  the  subfields  metallurgy, 
ceramics,  solid  state  physics,  materials 
chemistry,  and  related  disciplines  where 
the  emphasis  is  on  the  science  of 
materials. 

(vii)  Advanced  Energy  Projects  ' 

The  objective  of  this  program  is  to 
support  exploratory  research  on  novel 
concepts  related  to  energy.  The  concepts 
may  be  in  any  field  related  to  energy. 
The  research  is  usually  aimed  at 
establishing  the  scientific  feasibility  of  a 
concept  and,  where  appropriate,  also  at 
estimating  its  economic  viability. 

Office  of  High  Energy  and  Nuclear 
Physics 

This  program  supports  90%  of  the  U.S. 
effort  in  high  energy  and  nuclear 


physics.  The  objective  of  these  programs 
are  indicated  below. 

(i)  Nuclear  Physics  (Including  Nuclear 
Data  Program) 

The  primary  objectives  of  this 
program  are  an  understanding  of  the 
interactions  and  structives  of  atomic 
nuclei  and  nuclear  matter  at  the  most 
elementary  level  possible,  and  an 
understanding  of  the  fundamental  forces 
of  natiue  as  manifested  in  nuclear 
matter. 

(ii)  High  Energy  Physics  (Including 
Supercollider  Activities) 

The  primary  objectives  of  this 
program  are  to  understand  the  nature 
and  relationships  among  the 
fundamental  forces  of  nature  and  to 
understand  the  ultimate  structure  of 
matter  in  terms  of  the  properties  and 
interrelations  of  its  basic  constituents. 

Office  of  Health  and  Environmental 
Research 

The  goals  of  this  research  program  are 
as  follows: 

Provide,  through  basic  and  applied 
research,  the  scientific  information 
required  to  identify,  understand  and 
anticipate  the  long-term  health  and 
environmental  consequences  of  energy 
use  and  development. 

Utilize  the  Department's  unique 
resoiuces  to  solve  major  scientific 
problems  in  medicine  and  biology. 

The  goals  of  the  program  are 
accomplished  through  the  effort  of  its 
divisions,  which  are: 

(i)  Physical  and  Technological  Research 

The  objectives  of  this  program  are  to 
develop  new  concepts  and  techniques 
for  detecting  and  measuring  hazardous 
physical  and  chemical  agents  related  to 
energy  production:  Characterize  the 
atmospheric  transport  and  chemical 
transformations  of  radionuclides  and 
energy-related  chemical  effluents  in 
order  to  define  pathways  to  human 
exposure;  determine  the  physical  and 
chemical  mechanisms  of  radiation 
action  in  biological  systems;  and 
develop  new  instrumentation  and 
technology  for  biological  and  biomedical 
research. 

(ii)  Ecological  Research 

The  objectives  of  this  program  are  to 
identify  the  physical,  chemical,  and 
biological  processes  that  cycle  nutrients 
and  energy-related  materials  through 
terrestrial  and  aquatic  ecosystems, 
including  the  coastal  oceans;  and  to 
determine  the  resiliency  of  ecosystems 
to  natiu-al  and  energy-related  stresses. 
Fundamental  research  in  hydrological 


45236 Federal  Register  /  Vol  53.  No.  216  /  Tuesday.  November  8.  1968  /  Notice 


UMI 


transport,  mobility,  and  degradation  of 
energy  substances  at  shallow  depth  will 
continue  to  receive  increased  attention. 

(iii)  Health  Effects  Research 

The  objectives  of  this  program  are  to 
develop  information  in  experimefltal 
biological  systems  for  estimating  or 
predicting  risks  of  carcinogenesis, 
mutagenesis,  and  delayed  toxiocological 
effects  assooated  with  human 
exposures  to  energy-related  radiations 
and  chemicals;  to  define  mechanisms 
involved  in  the  induction  of  biological 
damage  following  exposure  to  low  levels 
of  energy-related  agents;  to  support 
fundamental  researdi  on  biomolecular 
structure,  gene  structure,  functions  and 
control,  genetic  damage  and  repair,  and 
cell  transformatian  and  to  create  new 
tools  and  resources  for  characterizing 
the  molecular  nature  of  the  human 
genome. 

Increased  emphasis  will  be  placed  on 
developing  technologies  and  resources 
for  characterization  of  the  human 
genome  and  the  utilization  of  unique 
resources  for  the  determination  of 
biological  structure. 

(iv]  Human  Health  and  Assessments 

The  goals  erf  this  program  fall  into  two 
broad  categories,  human  health  and 
nuclear  medicine. 

The  objectives  of  the  human  health 
component  are  to  ascertain  by 
epidemiologic  and  dosimetric  methods 
the  potential  spectrum  of  risks  to  human 
health  related  to  energy  generation  and 
usage,  operation  of  DOE  facilities,  and 
nuclear  medicine  procedures,  and  to 
detect  and  measure  si^flcant  health 
effects  in  humans  exposed  to  naturally 
occurring  radiation,  primarily  radon  and 
its  daughter  products,  and  energy- 
related  chemicals.  Increased  emphasis 
in  the  future  will  be  on  the  use  of 
biochemical,  genetic,  and  molecular 
endp<Mnts. 

The  nuclear  raedicioe  component  is 
aimed  at  enfaandog  the  beneficial 
applications  of  radiation,  radionuclides, 
and  stable  isotopes  in  the  diagnosis, 
study,  and  treatment  of  human  diseases. 
This  includes  the  development  of  new 
techniques  for  stable  and  radioactive 
isotope  production,  labeled 
pharmaceuticals,  imaging  devices,  and 
radiation  beam  applications  for  die 
improved  diagnosis  and  therapy  of 
human  fiseases  or  the  study  of  human 
physiological  processes.  Increased 


emphasis  for  the  bitate  will  be  on  the 
development  of  new  isotopes  and 
radiopharmaceuticals  for  studies  of 
human  nutrition,  cardiac  function, 
neurological  disorders,  and  disease 
control. 

Office  erf  Fusion  Energy 

The  magnetic  fusion  energy  program 
is  an  applied  research  and  development 
program  whose  goal  is  to  develop  the 
scientific  and  technological  infonnation 
required  to  design  and  construct 
magnetic  fusion  energy  systems.  This 
goal  is  pursued  by  three  divisions, 
whose  major  functions  are  as  listed 
below. 

(i)  Applied  Plasma  Fliysics 

This  Division  seeks  to  develop  that 
body  of  physics  knowledge  which 
permits  advancement  of  the  fasion 
program  on  a  sound  basis.  APP  research 
programs  provide:  (1)  The  theoretical 
understanding  of  fasion  plasmas 
necessary  for  interpreting  results  from 
present  experiments,  and  the  planning 
and  design  of  future  confinement 
devices;  (2)  the  data  cm  plasma 
properties,  atomic  physics  and  new 
diagnostic  techniques  for  (q>erationai 
support  of  confinement  experiments: 
and  (3)  critical  tests  and  evaluation  of 
promising  alternate  fusion  concepts  that 
may  lead  to  more  economic  fusion 
reactor  systems. 

(ii]  Canfineni«it  Systems 

This  Division  has  as  its  primary 
objective  the  conduct  of  research  efforts 
to  investigate  and  resolve  basic  physics 
issues  associated  with  medium-  to  large- 
scale  confinement  devices,  lliese 
devices  are  used  to  experimentally 
explore  the  limits  of  speciHc 
confinement  concepts  as  well  as  to 
study  associated  physical  phenomena. 
Specific  areas  of  interest  include:  the 
production  of  increased  plasma 
densities  and  temperatures,  the 
understanding  of  the  physical  laws 
governing  plasma  energy  transport  and 
confinement  scaling,  equilibriimi  and 
stability  of  high  plasma  pressure,  the 
investigation  of  plasma  interaction  with 
radio-frequency  waves,  and  the  study 
and  control  of  particle  transport  in  the 
plasma. 

(iii)  Development  and  Technology 

This  Division  supports  the  research 
and  development  of  the  technology 


necessary  Sor  tlie  fisbrication  and 
operation  of  present  and  future  plasma 
and  fusion  devices.  The  program  also 
pursues  R&D  and  system  studies 
pertaining  to  critical  feasibility  issues  of 
fusion  technology  and  development. 

Field  Operations  Management 

This  office  administers  special 
purpose  support  programs  that  cut  aross 
DOE  program  areas  and  in  conjuction 
with  this  activity  related  conferences 
and  research  and  training  initiatives  are 
funded  to  fiuther  these  areas  of  interest. 

(i)  ^hlclear  Engineering  Research 

The  objective  of  this  program  is  to 
support  research  effort  aimed  at 
strengthening  university-based  nndear 
engineering  programs.  Specific  areas  of 
basic  and  applied  research  of  interest 
include:  (1)  Material  behavior  in  a 
radiation  environment  typical  of 
advanced  nudear  power  plants;  (2)  real- 
time instmmentatioD  that  identifies  and 
applies  innovative  meawiresaient 
technologieB  in  nudear-relsted  fields:  (3) 
advanced  nuclear  reactor  concepts;  [4] 
applied  nudear  sdeaces  ShaX  address 
improvements  in  the  applications  of 
radiation  and  the  understanding  of  the 
interaction  of  radiation  with  matter  (5) 
engineering  science  research  applicable 
to  advanced  nuclear  reactor  concepts, 
industry  safety  and  reliability  concerns; 
(6)  neutronics  that  address 
improvements  in  reactor  c(Hnputational 
methodologies  and  knowledge  of  the 
basic  fission  ptocesser,  and  (7J  nuclear 
thermal  hydraulics  that  address 
improvements  of  models  and  analysis  of 
thermal  hydraulic  behavior  in  an 
advanced  nuclear  reactor  system. 

Scientific  Computing  Staff 

The  goal  of  this  program  is  to  advance 
the  understanding  of  the  fundamental 
concepts  of  mathematics,  statistics,  and 
computer  science  underlying  the 
complex  mathematical  models  of  the 
key  physical  processes  involved  in  the 
research  and  development  programs  in 
DOE.  Broad  emphasis  is  given  in  three 
major  categories:  analytical  and 
numerical  methods,  information  analysis 
techniques,  and  advanced  cranput^- 
concepts. 
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Proclamation  5897  of  November  4,  1988  , 

Week  of  Remembrance  of  Kiistallnacht,  1988 

1 

By  the  President  of  the  United  States  of  America 

A  Proclamation  j 

Fifty  years  ago,  on  the  night  of  November  9-10, 1938,  German  Nazis  committed 
a  nationwide  pogrom  against  Jewish  people.  By  the  next  morning,  scores  of 
Jews  were  dead,  hundreds  were  injured,  and  many  synagogues,  shops,  and 
homes  lay  in  ruins.  This  vicious  attack  became  known  around  the  globe  as 
"Kristallnacht" — "crystal  night"  or  "the  night  of  broken  glass" — from  the  mute 
evidence  of  shattered  window  glass  it  left  in  so  many  streets.  Half  a  century 
later,  we  mourn  every  victim  of  this  pogrom  and  we  rededicate  ourselves  to 
preventing  repetitions  of  such  brutality  anywhere  and  everywhere. 

The  world  had  been  ignoring  many  warning  signs  in  Germany  and  elsewhere 
of  increasing  anti-Semitism,  disregard  for  human  rights,  and  eugenically  moti- 
vated assaults  on  individual  dignity  and  worth.  Kristallnacht  surely  should 
have  alerted  everyone  that  time  had  run  out — that  the  "peace  in  our  time" 
proclaimed  hopefully  by  British  Prime  Minister  Neville  Chamberlain  only  a 
few  weeks  before  was  not  to  be.  It  took  World  War  II  to  eliminate  the  Nazi 
threat  to  humanity  and  to  our  most  sacred  values. 

Fifty  years  later,  in  our  Nation's  Capital,  we  have  now  laid  the  cornerstone  for 
a  national  museum  to  commemorate  those  who  perished  in  the  Holocaust 
foreshadowed  by  Kristallnacht.  We  are  determined  as  Amfericans  to  keep 
their  memory  fresh  and  enduring.  We  resolve  to  remind  ourselves  of  the 
enormous  evil  of  which  mankind  is  capable  and  to  remain  vigilant. 

We  know  that  anti-Semitism  is  still  present  in  the  world  and  that  there  are 
still  those  who  oppress  others  for  their  race,  creed,  or  color  and  their  simple 
desire  for  self-determination  and  a  better  life.  We  know  where  such  racism 
and  prejudice  can  lead.  Let  us  ever  recall  that  a  remedy  exists;  it  is  our 
profound  belief  in  and  our  readiness  to  defend  the  immortal  declaration  "that 
all  men  are  created  equal,  that  they  are  endowed  by  their  Creator  with  certain 
unalienable  Rights,  that  among  these  are  Life,  Liberty  and  the  pursuit  of 
Happiness."  If  we  hold  fast  to  these  truths  we  will  find  the  inspiration  and  the 
power  to  prevent  inhumanity  on  the  face  of  the  earth. 

The  Congress,  by  House  Joint  Resolution  654,  has  designated  November  4 
through  November  10,  1988,  as  "Week  of  Remembrance  of  Kristallnacht"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  4  through  November  10,  1988,  as 
Week  of  Remembrance  of  Kristallnacht.  I  call  upon  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5898  of  November  4,  1988 
National  Teacher  Appreciation  Day,  1988 

i 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Education  requires  devotion  and  hard  work  from  student  and  teacher  alike, 
and  good  teachers  are  inseparable  from  learning  at  any  age.  Education  is  a 
lifelong  process  that  benefits  individuals  and  entire  communities  and  coun- 
tries and  helps  lay  the  foimdation  of  the  future.  We  should  all  express  our 
gratitude  to  the  teachers  sunong  us  who  seek  to  offer  pupils  a  thirst  for 
knowledge,  a  solid  education,  and  the  inspiration  to  achieve  and  excel 
throughout  life.  i 

Teachers  do  an  incalculable  amount  of  good  as  they  teach  pupils  how  to  study 
and  learn;  provide  instruction  in  the  skills  of  reading,  writing,  mathematics, 
languages,  history,  the  sciences,  and  other  disciplines;  and  transmit  under- 
standing of  and  appreciation  for  the  many  influences  that  have  shaped  our 
land  of  liberty  and  justice.  Teachers  do  much  good  as  well  as  they  offer 
vocational  instruction,  continuing  education,  and  education  for  special  needs. 
By  word  and  deed,  teachers  foster  intellectual  and  all-around  development; 
they  must  do  so  in  conjunction  with  the  example  and  guidance  parents  and 
families  give  their  youngsters. 

Our  coimtry's  great  teachers  often  make  many  sacrifices  as  they  fulfill  their 
coimtless  responsibiUties.  They  have  earned,  and  truly  deserve,  the  utmost 
gratitude  and  esteem  of  students,  parents,  and  community  members. 

The  Congress,  by  House  Joint  Resolution  438,  has  designated  November  4. 
1988,  as  "National  Teacher  Appreciation  Day"  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  day.  / 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  4.  1988,  as  National  Teacher  Appre- 
ciation Day.  I  call  upon  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
November,  in  the  year  of  our  Lord  nineteen  himdred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  himdred  and 
thirteenth. 
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Proclamation  5899  of  November  4,  1988 
National  Farm-City  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Communication  systems  are  the  essential  circuitry  of  democracy,  the  lifelines 
of  information  and  ideas  that  provide  the  motive  power  for  economic  growth, 
social  development,  and  personal  enrichment.  Throughout  our  history  as  a 
Nation  of  great  size  and  dynamic  opportunities.  America  has  relied  on  the 
creation  and  extension  of  new  lines  of  communication  as  a  primary  means  of 
achieving  greater  cohesion  and  more  rapid  transfer  of  knowledge  and  serv- 
ices. 

During  National  Farm-City  Week,  we  pause  to  recognize  formally  this  aspect 
of  our  heritage  and  to  rededicate  ourselves  to  the  goal  of  open  and  effective 
communication  between  rural  and  urban  people,  groups,  and  institutions.  The 
pace  of  change  in  this  regard  has  been  truly  extraordinary  over  the  past 
century — with,  for  example,  rural  free  delivery,  the  telephone,  radio,  and 
television.  From  the  vantage  point  of  the  late  20th  century,  it  may  be  hard  for 
us  to  imagine  how  significant  these  and  other  developments  in  urban-rural 
commimication  actually  were. 

Advances  in  communication  are  even  more  vital  today,  when  an  average  of 
112  people  rely  on  a  single  American  fanner  for  their  supply  of  food  and  fiber 
and  agriculture  is  the  focus  of  increasing  international  conmierce  and  competi- 
tion. The  range  of  agricultural  issues  has  grown,  too,  to  include  public  concern 
over  the  environment,  recreational  areas,  water,  wildlife,  food  safety  and 
nutrition,  and.  of  course,  the  productivity  and  profitability  of  farming  itself. 
Fortunately,  new  means  of  communication  are  facilitating  the  rapid  transfer  of 
the  ever  more  complex  data  needed  to  support  our  Nation's  thriving  mix  of 
urban  and  rural  activity.  From  satellites  to  on-line  communications,  from 
specialized  newsletters  to  general  trade  publications.  America's  city-dwellers 
and  farm  families  have  an  array  of  impressive  new  tools  for  sharing  the  fruits 
of  their  intelligence  and  their  labor  in  the  pursuit  of  a  better  life  for  all. 

For  the  past  34  years,  the  theme  of  urban-rural  dialogue  and  communication 
has  been  a  regular  part  of  our  national  celebration  of  Thanksgiving  Week.  Let 
us  pause  again  this  year  to  acknowledge  our  gratitude  for  the  bounty  of  energy 
and  invention  God  has  bestowed  upon  oiu-  land. 
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NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  November  18-24, 1988.  as 
National  Farm-City  Week.  I  call  upon  all  Americans  to  join  In  recognizing  the 
importance  of  communication  between  rural  and  urban  areas  and  in  acclaim- 
ing the  collaborative  accomplishments  of  our  productive  fsumere  and  urban 
residents. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


[FR  Doc  88-2SS93 
Filed  11-7-68;  11:05  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  PART  801 

Voting  Rights  Program 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  establishing  a 
new  office  for  filing  applications  or 
complaints  under  the  Voting  Rights  Act 
of  1965,  as  amended.  The  Attorney 
General  has  determined  that  these 
designations  are  necessary  to  enforce 
the  guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution. 

DATES:  This  rule  is  effective 
immediately  upon  publication.  In  view 
of  the  need  for  its  publication  without  an 
opportunity  for  prior  comment, 
comments  will  still  be  considered.  To  be 
timely,  comments  must  be  received  on 
or  before  December  8, 1988. 
ADDRESS:  Send  or  deliver  comments  to 
James  Green,  Associate  General 
Counsel,  Office  of  Personnel 
Management.  Room  7353, 1900  E  Street, 
NW.,  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Green,  (202)  632-5087. 

SUPPLEMENTARY  INFORMATION: 

The  Attorney  General  has  designated 
Hidalgo  County,  Texas,  as  an  additional 
examination  point  under  the  provisions 
of  the  Voting  Rights  Act  of  1965.  as 
amended.  He  determined  on  November 
4, 1988,  that  these  designations  are 
necessary  to  enforce  the  guarantees  of 
the  Fourteenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of  the 
Voting  Rights  Act  of  1985,  as  amended, 
42  U.S.C.  1973d,  OPM  will  appoint 


Federal  examiners  to  prepare  and 
maintain  lists  of  persons  eligible  to  vote 
and  Federal  observers  to  observe  local 
elections. 

Under  5  U.S.C.  553(b)(3)(B),  the 
Director  finds  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C.  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  which  require  OPM  to  publish 
counties  certified  by  the  U.S.  Attorney 
General  and  locations  within  these 
counties  where  citizens  can  be  federally 
listed  and  become  eligible  to  vote,  and 
where  Federal  observers  can  be  sent  to 
observe  local  elections. 

Pursuant  to  5  U.S.C.  553(d)(3).  the 
Director  finds  that  good  cause  exists  to 
make  this  amendment  effective  in  less 
than  30  days.  The  regulation  is  being 
made  effective  immediately  in  light  of 
the  pending  elections  to  be  held  on 
November  8. 1988,  in  the  subject  county, 
where  Federal  observers  will  observe 
elections  under  the  authority  of  the 
Voting  Rights  Act  of  1965,  as  amended. 

E.0. 12291,  Federal  Regulation         ; 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291  (February  17, 1981), 
Federal  Regulation.  OPM  is  required, 
pursuant  to  the  Voting  Rights  Act  of 
1965,  as  amended,  to  give  notice  to  the 
public  of  the  time  and  place  to  file 
applications  to  vote.  In  order  to  carry 
out  the  intent  of  the  Voting  Rights  Act, 
notice  should  be  given  prior  to  an 
election.  Due  to  the  impending  election 
on  November  3, 1988,  section  8(a)(2) 
permits  an  exemption  from  the 
procedures  outlined  in  Executive  Order 
12291.  ,         I 

Regidatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
because  it  adds  one  new  location  to  the 
list  of  counties  in  the  regulations 
concerning  OPM's  responsibilities  under 
the  Voting  Rights  Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure,  Voting  rights. 

U.S.  Office  of  Personnel  Management. 

Constance  Horner, 

Director. 

Accordingly,  OPM  is  amending  45 
CFR  Part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1103;  sees.  7,  9.  79  Stat. 
440,  411  (42  U.S.C.  1973e,  1973g). 

2.  Section  801.202,  Appendix  A,  is 
amended  by  adding  alphabetically  the 
Texas  county  of  Hidalgo  to  read  as 
follows: 

§801^2    Tbnet  and  placM  for  fifing  and 
forms  of  appHcation. 


Appendix  A 


Dates,  Times,  and  Places  for  Filing 

*  •        •        •        * 

Texas 

County:  Place  for  Filing;  Beginning  Date 

*  •        *        «        * 

Hidalgo— 101  East  14th  (West  Entrance). 
Mission,  Texas,  78572,  (512)  585-8380. 
November  8. 1988. 
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UST  OF  PUBUC  LAWS 

Lut  List  October  31,  1988 

This  is  a  continuing  Hst  of 
put)lic  bills  from  the  current 
session  of  Congress  wfuch 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (PuWic  Laws 
Update  Service)  on  523-6641. 
The  text  of  law  is  not 
published  In  the  Federal 
Registar  but  may  be  ordered 
in  individuai  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documets,  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 


H.R.  990/Pub.  L.  100-535 

Imperial  Valley  College  Bart^er 
Museum  Land  Transfer  Act  of 
1968.  (Oct.  28,  1988:  102 
Stat.  2709;  1  page)    Price: 
$1.00 

H.R.  4209/Pub.  L.  100-536 
To  authorize  appropriations  to 
carry  out  title  I  of  the  Marine 
Protection,  Research,  and 
Sanctuaries  Act  of  1972 
during  fiscal  years,  1989, 
1990,  and  1991.  (Oct.  28, 
1988;  102  Stat.  2710;  1  page) 
Price:  $1.00 

H.R.  437S/Pub.  L  100-537 
Michigan  Public  Lands 
Improvement  Act  of  1986. 
(Oct.  28.  1988;  102  Stat. 
2711;  6  pages)    Price:  $1.00 

H.R.  4410/Pub.  L  100-538 

To  designate  the  Federal 
Building  at  Spring  and  High 
Streets  in  Ck}lumbus,  Ohio,  as 
the  "John  W.  Bricker  Federal 
Building".  (Oct.  28,  1988;  102 
StaL  2717;  1  page)    Price: 
$1.00 

H.R.  4480/Pub.  L.  100-539 
To  change  tt>e  name  of  the 
Pacific  Tropical  Botanical 
Garden,  a  federally  chartered 
organization,  to  ttie  National 
Tropical  Botanical  Garden, 
and  for  other  purposes.  (Oct. 
28,  1988;  102  Stat.  2718;  1 
page)    Price:  $1.00 

H.R.  4557/Pub.  L  100-540 

To  amend  titie  46,  United 
States  Ck>de,  to  require 
alerting  and  locating 
equipment  on  manned 
uninspected  vessels,  to 
provide  for  exemption  of 
uninspected  vessels  from 
certain  requirements  of  that 
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Enhancement  Act  of  1988. 
(Oct.  28,  1988;  102  StaL 
2749;  6  pages)    Price:  $1.00 
S.  744/Ptib.  I-  100-551 
To  amend  the  Toxic 
Sut}stances  Control  Act  to 
assist  States  in  responding  to 
tfie  threat  to  human  health 
posed  t>y  exposure  to  radon. 
(OcL  28,  1988;  102  StaL 
2755;  11  pages)    Price:  $1.00 

S.  1704/Pub.  U  100-552 

To  authorize  the  establishment 
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S.  2148/Pub.  L.  100-557 
To  amend  the  Wild  and 
Scenic  Rivers  Act  of  1968, 
and  for  other  purposes.  (Oct. 
28,  1988;  102  StaL  2782;  14 
pages)    Price:  $1.00 

S.  2436/Pub.  L  100-558 
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H.R.  4262/Pllb.  L.  100-568 
Berne  Convention 
Implementation  Act  of  1988. 
(OcL  31,  1988;  102  StaL 
2853;  9  pages)    Price:  $1.00 
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matter,  the  movement  of 
wtiich  in  interstate  commerce 
has  been  prohibited  or 
restricted  by  the  Secretary  of 
Agriculture  in  order  to  prevent 
ttie  dissemination  of 
dangerous  plant  diseases  or 
pests,  and  for  other  purposes. 
(Oct.  31,  1988;  102  Stat 
2892;  3  pages)    Price:  $1.00 

H.R.  5318/Pub.  L  100-575 

Egg  Research  and  Consumer 
Information  Act  Amendments 
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$1.00 

H.R.  5389/Pub.  L.  100-576 
Bangladesh  Disaster 
Assistance  Act  of  1988.  (Oct 
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pages)    Price:  $1.00 

H.R.  5442/Pub.  L  100-577 
Asbestos  Information  Act  of 
1988.  (Oct  31,  1988;  102 
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$1.00 

H.R.  5471/Pub.  L.  100-578 

Clinical  Laboratory 
Improvement  Amendments  of 
1988.  (Oct  31,  1988;  102 
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$1.00 

S.  136/Pub.  L.  100-570 

Native  IHawaiian  Health  Care 
Act  of  1988.  (Oct  31,  1988; 
102  Stat  2916;  8  pages) 
Price:  $1.00 

S.  2723/Pub.  L.  100-5M 

Hoopa-Vurok  Settlement  Act 
(Oct  31,  1988;  102  Stat 
2924;  14  pages)    Price:  $1.00 

H.R.  2677/Pub.  L.  100-581 

To  establish  procedures  for 
review  of  tribal  constitutions 
and  bylaws  or  amendments 
thereto  pursuant  to  the  Act  of 
June  18,  1934  (48  Stat  987). 
(Nov.  1,  1988;  102  Stat  2938; 
12  pages)    Price:  $1.00 

H.R.  3515/Pub.  I_  100-582 

Medical  Waste  Tracking  Act 
of  1988.  (Nov.  1.  1988;  102 
Stat  2950;  10  pages)    Price: 
$1.00 
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Presidential  Determination  No.  89-2  of  October  5,  1988 

Determinatien  of  FY  1989  Refugee  Admissions  Numbers  and 
Authorization  of  In-Country  Refugee  Status  Pursuant  to 
Sections  207  and  101(a)(42),  Respectively,  of  the  Immigration 
and  Nationality  Act  j 


Memorandum  for  the  United  States  Co<»dinator  for  Refugee  Affairs 

In  accordance  with  Section  207  of  the  Immigration  and  Nationality  Act  ("the 
Act")  (8  U.S.C.  1157),  and  after  appropriate  consultation  with  the  Congress,  I 
hereby  make  the  following  determinations  and  authorize  the  following  actions: 

a.  The  admission  of  up  to  94,000  refugees  to  the  United  States  during  FY  1989 
is  justified  by  humanitarian  concerns  or  is  otherwise  in  the  national  interest; 
provided,  however,  that  this  number  shall  be  understood  as  including  persons 
admitted  to  the  United  States  during  FY  1989  with  federal  refugee  resettlement 
assistance  imder  the  Amerasian  admissions  program,  as  provided  in  para- 
graph (b)  below. 

Four  thousand  of  these  admissions  numbers  shall  be  set  aside  for  private 
sector  admissions  initiatives.  The  admission  of  refugees  using  these  4,000 
numbers  shall  be  contingent  upon  the  availability  of  private  sector  funding 
sufficient  to  cover  the  essential  and  reasonable  costs  of  such  admissions  (so 
that  no  federal  program  funds  shall  be  expended  for  such  admissions). 

b.  The  90,000  refugee  admissions  numbers  for  which  federal  funding  may  be 
used  shall  be  allocated  among  refugees  of  special  humanitarian  concern  to  the 
United  States  as  described  in  the  documentation  presented  to  the  Congress 
during  the  consultations  that  preceded  this  Determination  and  in  accordance 
with  the  following  regional  allocations;  provided,  however,  that  the  number 
allocated  to  the  East  Asia  Orderly  Departing  Program  shall  be  reduced  by  one 
for  each  person  admitted  to  the  United  States  during  FY  1989  with  federal 
refugee  resettlement  assistance  under  Section  584  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs  Appropriations  Act  of  1988,  as 
contained  in  Section  101(e)  of  Public  Law  100-202  (Amerasians  and  their 
family  members):  j 

Africa "  2,000 

East  Asia,  First  Asylum 28.000 

East  Asia,  Orderly  Departure  Program « 25,000 

Eastern  Europe/Soviet  Union - 24,500 

Latin  America /Caribbean 3,500 

Near  East/South  Asia 7.000 


Utilization  of  the  90,000  federally  funded  admissions  numbers  shall  be  limited 
by  such  public  and  private  funds  as  shall  be  available  tckthe  Department  of 
State  and  the  Department  of  Health  and  Human  Services  for  refugee  and 
Amerasian  admissions  in  FY  1989.  You  are  hereby  authorized  and  directed  to 
advise  the  Judiciary  Committees  of  the  Congress  of  the  intended  allocation  of 
numbers  within  the  above  regional  ceilings  in  light  of  the  availability  of 
federal  funding  sufficient  for  up  to  84,000  fully  funded  refugee  and  Amerasian 
admissions.  , 
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Unused  admissions  numbers  allocated  to  a  particular  region  within  the  90.000 
federally  funded  ceiling  may  be  transferred  to  one  or  more  other  regions  if 
there  is  an  overriding  need  for  greater  numbers  for  the  region  or  regions  to 
which  the  numbers  are  being  transferred.  You  are  hereby  authorized  and 
directed  to  consult  with  the  Judiciary  Committees  of  the  Congress  prior  to  any 
such  reallocation. 

The  4.000  privately  funded  admissions  may  be  used  for  refugees  of  special 
humanitarian  concern  to  the  United  States  in  any  region  of  the  worid  at  any 
time  during  the  fiscal  year.  You  are  hereby  authorized  and  directed  to  notify 
the  Judiciary  Committees  of  the  Congress  in  advance  of  the  intended  use  of 
tliese  numbers. 

c.  An  additional  5.000  refugee  admissions  numbers  shall  be  made  available 
during  FY  1989  for  the  adjustment  to  permanent  resident  status  under  Section 
209(b)  of  the  Act  (8  U.S.C.  1159(b))  of  aliens  who  have  been  granted  asylum  in 
the  United  States  under  Section  208  of  the  Act  (8  U.S.C.  1158).  as  this  is 
justified  by  humanitarian  concerns  or  is  otherwise  in  the  national  interest. 

In  accordance  with  Section  101(a)(42)  of  the  Act  (8  U.S.C.  1101(a)(42)).  I  also 
specify,  after  appropriate  consultation  with  the  Congress,  that  the  following 
persons  may.  if  otherwise  qualified,  be  considered  refugees  for  the  purpose  of 
admission  to  the  United  States  while  still  within  their  countries  of  nationality 
or  habitual  residence: 

a.  Persons  in  Vietnam  and  Laos  who  have  past  or  present  ties  to  the  United 
States  or  who  have  been  or  currently  are  in  reeducation  camps  in  Vietnam  or 
seminar  camps  in  Laos,  and  their  accompanying  family  members. 

b.  Present  and  former  political  prisoners  and  persons  in  imminent  danger  of 
loss  of  life  ia  countries  of  Latin  America  and  the  Caribbean,  and  their 
accompanying  family  members. 

c.  Persons  in  the  Soviet  Union. 

You  are  hereby  authorized  and  directed  to  report  this  Determination  to  the 
Congress  immediately  and  to  publish  it  in  the  Federal  Register. 
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Washington,  October  5,  1988. 
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cc  The  Secretary  of  State 
The  Attorney  General 
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Proclamation  5900  of  November  5,  1988 

National  Alzheimer's  Disease  Month,  1988  $ 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Alzheimer's  disease  ranks  among  the  most  severe  of  afflictions,  because  it 
strips  people  of  their  memory  and  judgment  and  robs  them  of  the  essence  of 
their  personalities.  As  the  brain  progressively  deteriorates,  tasks  familiar  for  a 
lifetime,  such  as  tying  a  shoelace  or  making  a  bed,  become  bewildering. 
Spouses  and  children  become  strangers.  Slowly,  victims  of  the  disease  enter 
profound  dementia. 

Today,  Alzheimer's  disease  affects  nearly  2V2  million  Americans.  Half  of  all 
those  admitted  to  nursing  homes  have  this  diagnosis.  Among  older  individuals, 
Alzheimer's  disease  is  the  most  common  cause  of  severe  intellectual  impair- 
ment and  contributes  to  the  major  causes  of  death. 

Alzheimer's  disease  is  precisely  that,  a  disease  of  the  brain.  It  is  not  a  normal 
consequence  of  aging.  Scientific  studies  of  families  with  an  abnormally  high 
incidence  of  Alzheimer's  disease  have  revealed  a  possible  genetic  connection 
in  some  patients  to  chromosome  21.  Encouragingly,  new  knowledge  about  the 
brain's  neurotransmitters — chemicals  that  ferry  messages  between  nerve 
cells — is  enabling  scientists  to  develop  experimental  drugs  to  try  to  slow  or 
halt  the  relentless  progress  of  the  disease. 

Within  the  Federal  Government,  research  into  the  cause,  diagnosis,  treatment, 
and  ultimately  the  prevention  of  Alzheimer's  disease  is  led  by  the  National 
Institute  of  Neurological  and  Communicative  Disorders  and  Stroke,  the  Na- 
tional Institute  on  Aging,  and  the  National  Institute  of  Mental  Health.  Federal 
research  efforts  are  augmented  in  the  private  sector  by  the  work  of  voluntary 
health  organizations  committed  to  the  conquest  of  dementing  disorders. 
Through  forceful  leadership,  these  groups  aid  distressed  families,  inform  the 
public,  and  attract  young  investigators  to  the  challenge  of  Alzheimer's  disease 
research. 

To  enhance  public  awareness  of  Alzheimer's  disease,  the  Congress,  by  Senate 
Joint  Resolution  261,  has  designated  November  1988  as  "National  Alzheimer's 
Disease  Month"  and  authorized  and  requested  the  President  to  issue  a  procla- 
mation in  observance  of  this  occasion. 

NOW.  THEREFORE.  \,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  1988  as  National  Alzheimer's  Disease 
Month,  and  I  call  upon  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5901  of  November  5,  1988 
National  Diabetes  Month,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Eleven  million  Americans  suffer  from  diabetes.  The  disease  strikes  men, 
women,  and  children  of  all  races.  It  takes  many  forms  and  is  likely  to  have 
many  causes,  but  the  long-term  outcome  is  the  same — over  the  years,  diabetes 
damages  the  heart,  blood  vessels,  kidneys,  eyes,  and  nerves.  The  disease  and 
its  complications  affect  individuals  and  our  country  heavily  in  terms  of  illness, 
disability,  and  economic  loss. 

Through  research,  we  are  learning  how  diabetes  occurs,  how  it  causes  compli- 
cations, and  how  in  the  future  we  may  short-circuit  its  effects.  We  are  also 
improving  the  understanding  and  management  of  diabetes,  thereby  helping 
people  with  this  disease  to  minimize  the  threat  of  compHcations. 

Nevertheless,  much  work  lies  ahead.  As  research  continues  to  provide  in- 
sights, the  communication  of  new  information  to  those  in  the  forefront  of 
managing  this  disease — primary  care  practitioners  and  people  with  diabetes — 
will  permit  new  advances  to  be  put  into  practice. 

Through  research  we  can  find  a  way  to  eradicate  this  disease,  and  through 
public  awareness  we  can  keep  those  with  diabetes  healthier  than  ever  before. 
The  continued  cooperation  of  the  Federal  Government,  the  scientific  communi- 
ty, and  private  individuals  and  organizations  makes  our  success  in  both  these 
realms  possible. 

To  increase  pubHc  awareness  of  diabetes  and  to  emphasize  the  need  for 
continued  research  efforts,  the  Congress,  by  Senate  Joint  Resolution  272,  has 
designated  November  1988  as  "National  Diabetes  Month"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  occa- 
sion. 

NOW,  THEREFORE.  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  1988  as  National  Diabetes  Month,  and 
I  call  upon  concerned  governmental  agencies,  health  care  providers,  and  the 
people  of  the  United  States  to  observe  this  month  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  thir- 
teenth. 
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Proclamation  5902  of  November  5,  1988 
National  Disabled  Americans  Week,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation  | 

Americans  are  thankful  for  the  inspiration  and  achievements  of  the  millions  of 
us  who  have  disabilities.  Through  the  years,  and  in  more  and  more  spheres  of 
endeavor,  disabled  Americans  have  demonstrated  their  capabihties  and  their 
desire  to  make  the  most  of  the  opportunities  life  can  offer.  Still,  much  more 
remains  to  be  done  by  each  of  us  so  all  citizens  with  disabilities  can  reach 
their  potential. 

To  reach  this  goal,  for  the  past  20  years  a  partnership  between  governments  at 
all  levels  and  the  private  sector,  including  groups  and  individual  volunteers, 
has  fostered  opportimity  for  disabled  citizens.  National  Disabled  Americans 
Week,  1988.  allows  each  of  us  to  salute  efforts  aimed  at  developing  and 
utilizing  the  skills  and  insights  of  disabled  people — and  to  honor  the  spirit  and 
accomplishments  of  Americans  with  disabilities  in  these  efforts  and  in  com- 
munities everywhere. 

The  Congress,  by  Senate  Joint  Resolution  319,  has  designated  the  period 
beginning  November  6,  1988.  and  ending  November  12,  1988,  as  "National 
Disabled  Americans  Week"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  occasion. 

NOW,  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  beginning  November  6,  1988,  and 
ending  November  12, 1988.  as  National  Disabled  Americans  Week.  I  call  upon 
all  Americans  to  observe  this  week  with  appropriate  programs,  ceremonies, 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  himdred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretai^ 
7  CFR  Part  2 

Revisions  of  Delegation  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
delegations  of  authority  by  the  Secretary 
of  Agriculture  to  the  Chief  of  the  Forest 
Service  to  authorize  the  Chief  to  make 
technical  amendments  and  corrections 
to  final  rules  relating  to  the 
administration  of  Forest  Service 
programs.  This  revision  in  the  Chiefs 
authority  is  made  for  purposes  of 
administrative  efficiency. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  P.  Connolly,  Regulatory  Officer, 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090,  (202)  235- 
1488. 

SUPPLEMENTARY  INFORMATION:  The 

delegations  of  authority  from  the 
Secretary  of  Agriculture  to  the  Chief  of 
the  Forest  Service  are  codified  at  7  QFR 
2.42.  Presently,  the  Chief  has  authority 
to  issue  proposed  rules  and  to  issue  final 
regulations  prohibiting  acts  and 
omissions  on  National  Forest  Systems 
lands  pursuant  to  36  CFR  261.70.  The 
Secretary,  at  7  CFR  2.43(a),  reserves  the 
authority  to  issue  final  rules  and 
regulations  relating  to  the 
administration  of  Forest  Service 
programs. 

This  rule  revises  the  delegations  to 
authorize  the  Chief  to  issue  technical 
amendments  and  corrections  to  final 
rules  governing  Forest  Service  programs 
arising  from  inadvertence,  omission,  or 
typographical  error.  This  revision  in  the 
chiefs  authority  is  made  for  purposes  of 
administrative  efficiency.  The 
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Secretary's  reservation  of  authority  to 
issue  substantive  final  rules  and 
regulations  governing  Forest  Service 
programs  is  not  altered  by  this 
rulemaking. 

This  rule  relates  solely  to  internal 
agency  management.  Therefore, 
pursuant  to  5  U.S.C.  553,  notice  of 
proposed  rulemaking  and  opportunity  to 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  of  the  Federal  Register. 
Further,  because  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  review  under  Executive 
Order  12291.  Finally,  this  action  is  not  a 
rule  as  defined  by  tfie  Regulatory 
Flexibility  Act  and,  thus,  is  exempt  from 
the  provision  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2  I 

Authority  delegations  (Government 
agencies). 

Accordingly,  Part  2.  Subtitle  A.  Title  7 
of  the  Code  of  Federal  Regulations  is 
hereby  amended  as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFHCERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  D — Delegation  of  Authority  to 
Other  General  Officers  and  Agency 
Heads 

2.  Revise  paragraph  (p)  of  §  2.42  to 
read  as  follows: 

§  2.42    Delegations  of  autt>ority  to  the 
Chief  of  the  Forest  Servlcs. 

***** 

(p)  Issue  proposed  rules  relating  to  the 
authorities  delegated  in  this  section, 
issue  final  rules  and  regulations  as 
provided  at  36  CFR  261.70,  and  issue 
technical  amendments  and  corrections 
to  final  rules  issued  by  the  Secretary 
pursuant  to  S  2.43(a)  of  this  part  arising 
from  inadvertence,  omission,  or 
typographical  error. 

3.  Revise  paragraph  (a)  of  §  2.43  to 
read  as  follows: 

§  2.43    Reservations  of  authority^ 

***** 

(a)  The  authority  to  issue  final  rules 
and  regulations  relating  to  the 


administration  of  Forest  Service 
programs,  except  as  provided  at  36  CFR 
261.70  and  2.42(p)  of  this  part. 

***** 

Date:  November  1. 1968. 
Richard  E.  Lyng, 
Secretary. 
[PR  Doc.  88-25874  Filed  11-8-88:  8:45  am] 

BILUNQ  CODE  3410-Ot-M 


Farmers  Home  Administration 


7  CFR  Part  1960 


Business  and  Industrial  Guaranteed 
Loan  Program 

AGENCY:  Farmers  Home  Administration. 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  governing  eligible  and 
iiveligible  loan  purposes  relating  to 
Business  and  Industiial  (B&I)  loans.  B&i 
regulations  prohibit  assistance  for 
agricultural  production.  8ub)ect  to 
certain  exceptions.  The  intended  effect 
of  this  action  is  to  reduce  the  list  of 
exceptions  to  eliminate  commercial 
custom  feedlots  and  similar  operations. 

EFFECTIVE  DATE:  November  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  Bowles,  Loan  Specialist, 
Business  and  Industry  Division,  Room 
6321-S,  Farmers  Home  Administration, 
USDA,  14th  and  Independence  Avenue, 
SW.,  Washington,  DC  20250,  Telephone: 
(202)  475-3811. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  "nonmajor".  This 
action  will  not  result  in  an  armual  effect 
on  the  economy  of  $100  million  or  more; 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  enterprises  based  in  the  United  States 
to  compete  with  foreign-based 
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enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed 
according  to  7  CFR  Part  1940,  Subpart  G. 
"Environmental  Program."  It  is  the 
determination  of  FmHA  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  number  10.422  and  is  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015,  Subpart  V.  48 
FR  29112,  June  24. 1983). 

Discussion  of  Rule 

Under  existing  B&I  program 
regulations,  FmHA  may  not  guarantee 
loans  for  agricultural  production 
activities.  Such  activities  are  assisted 
through  other  programs  of  FmHA 
(Farmer  Programs)  which  utilize  human 
and  other  resources  especially  suited  for 
assistance  to  the  agricultural  production 
sector.  There  are  several  exceptions  to 
the  exclusion  of  agricultural  production 
from  B&I  assistance.  One  of  these 
exceptions  is  for  commercial  custom 
feedlots. 

Commercial  custom  feedlot  activities 
are  clearly  a  part  of  agricultural 
production.  There  is  no  statutory 
requirement  requiring  an  exception  for 
commercial,  custom  feedlots. 

Additionally,  FmHA  experience  with 
loans  in  this  area  has  not  been 
satisfactory.  Since  1976,  there  have  been 
19  feedlot  loan  applications  or 
preapplications  submitted.  Of  the  19, 13 
were  either  withdrawn  or  rejected,  often 
after  considerable  expenditure  of  scarce 
FmHA  resources.  Six  loans  have  been 
guaranteed  since  1976.  Of  those,  only 
one  remains  active.  All  five  others  have 
been  closed  out.  one  having  failed. 

FmHA  published  a  proposed  rule 
eliminating  the  commercial  custom 
feedlot  exception  on  May  4, 1988  (53  FR 
15852).  inviting  comment  through  June  3, 
1988.  No  comments  were  received. 

For  these  reasons,  FmHA  deletes  the 
exception  for  commercial  custom 
feedlots,  7  CFR  1980.411(a)(9),  and 
makes  necessary  technical  and 
conforming  amendments  to  Subpart  E  of 
Part  1980. 


List  of  Subjects  in  7  CFR  Part  1980 

Loan  programs — Business  and 
Industry,  Rural  development  assistance. 
Rural  areas. 

Therefore,  Title  7,  Chapter  XVIII.  Part 
1980  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

Autliority:  7  U.S.C.  1989;  7  CFR  2.23:  7  CFR 
2.70. 

Sul>part  E— Business  and  Industrial 
Loan  Program 

91980.411    [Amended] 

2.  Section  1980.411  is  amended  by 
removing  paragraph  (a)(9)  and 
redesignating  paragraphs  (a)(10]  through 
(a)(ie)  as  (a)(9)  throu^  (a)(15). 

3.  Section  1980.412  is  amended  by 
removing  paragraph  (e)(5)  and 
redesignating  paragraph  (e)(6)  as  (e)(5) 
and  by  revising  the  introductory  text  of 
paragraph  (e)  to  read  as  follows: 

$1980.412    Ineligible  loan  purposes. 

•         *         *         «         • 

(e)  For  agricultural  production  which 
means  the  cultivation,  production 
(growing),  and  harvesting,  either  directly 
or  through  integrated  operations,  of 
agricultural  products  (crops,  animals, 
birds,  and  marine  life,  either  for  fiber  or 
food  for  human  consumption),  and 
disposal  or  marketing  thereof,  the 
raising,  housing,  feeding  (including 
commercial  custom  feedlots),  breeding, 
hatching,  control,  and/or  management  of 
farm  and  domestic  animals.  Exceptions 
to  this  definition  are: 


§1980.414    [Amended] 

4.  Section  1980.414(b)  is  amended  by 
changing  the  reference  "§  1980.411(a) 
(13)  and  (14)"  to  read  "§  1980.411(a)  (12) 
and  (13)." 

§  1980.451    [Amended] 

5.  Section  1980.451(i)(19)  is  amended 
by  changing  the  reference  "§  1980.411 
(a)(12)"  to  read  "§  1980.411(a)(ll)." 

S  1980.452    [Amended] 

6.  Section  1980.452, 
ADMINISTRATIVE  paragraph  C  is 
amended  by  changing  the  reference 
"5l980.411(a){12)"  to  read 
"5l980.411(a)(ll)." 

Dated:  September  29. 1988. 
Vance  L.  Clark, 

Administrator.  Farmers  Hame 

Administration. 

[FR  Doc.  88-25872  Filed  11-8-88:  8:45  am) 

BILLING  CODE  3410-07-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  88-ASW-191 

Change  to  Time  of  Use  for  Restricted 
Area  R-6312  Cotulla,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  amends  the  time 
of  designation  of  Restricted  Area  R-6312 
Cotulla.  TX,  by  adding  the  statement 
"other  times  by  NOT  AM"  to  the  existing 
published  hours.  This  provision  enables 
R-6312  to  be  used  for  nighttime  fighter 
training  missions. 

EFFECTIVE  DATE:  0901  U.t.c,  February  9. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Gallant,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9253. 
SUPPI^MENTARY  INFORMATION: 

History 

On  June  2. 1988,  the  FAA  proposed  to 
amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  add  the 
provision  "other  times  by  NOT  AM"  to 
the  published  time  of  designation  (53  FR 
20125).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
73.63  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  permits 
expanded  use  of  R-6312  by  adding  the 
provision  "other  times  by  NOT  AM"  to 
the  current  published  time  of 
designation.  This  change  accommodates 
nighttime  fighter  training  requirements. 
It  is  projected  that  R-6312  will  be  used 
approximately  three  nights  per  week, 
two  hours  per  night. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510. 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§73.63    (Amended] 

2.  Section  73.63  is  amended  as  follows: 
R-6312  CotuUa,  TX  (Amended) 

By  removing  the  current  lime  of  designation 
and  substituting  the  following: 

Time  of  designation.  Sunrise  to  sunset 
other  times  by  NOT  AM. 

Issued  in  Washington,  DC.  on  November  1, 
1988. 

Harold  W.  Becker, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  88-25861  Filed  11-&-88;  8:45  am) 

BILLING  CODE  4S10-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  AjPlllNlSTRATION 

14  CFR  Part  1203 

Information  Security  Program 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  NASA  is  amending  14  CFR 
Part  1203  by  revising  Subpart  1203.H. 
"Delegation  of  Authority  to  Make 
Determinations  in  Original 
Classification  Matters."  This  revision 
adds  the  Associate  Administrator  for 
Safety,  Reliability,  Maintainability,  and 
Quality  Assurance,  and  makes  t 


organizational  title  changes  to  the 
designated  officials  in  §  1203.800(b). 
EFFECTIVE  DATE:  November  9, 1988. 
address:  NASA  Security  Office,  Code 
NIS,  NASA  Headquarters.  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erwin  V.  Minter.  202-453-2953. 
SUPPLEMENTARY  INFORMATION:  Since 

this  action  is  internal  and  administrative 
in  nature  and  does  not  affect  the 
existing  regulations,  notice  and  public 
comment  are  not  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1203 

Classified  information.  Foreign 
relations. 

For  reasons  set  out  in  the  preamble,  14 
CFR  Part  1203  is  amended  as  follows: 

« 

PART  1203— INFORMATION  SECURITY 
PROGRAM 

1.  The  authority  citation  for  Part  1203 
continues  to  read  as  follows: 

Audiority:  42  U.&C.  2451  et  seq..  and  EG. 
12356. 

2.  Subpart  1203.H  is  revised  to  read  as 
follows: 

Sut>part  H— Delegation  of  Auttiortty  To 
Make  Determinations  In  Orlginai 
Classlftoadon  Matters 


Sec. 

1203.800  Delegations. 

1203.801  Redelegation. 

1203.802  Reporting. 


Subpart  H — Delegation  of  Auttiority  To 
Make  Oeterminatlons  In  Original , 
Classmcatkm  MattwB 

§1203.S00    Delegations. 

(a)  The  NASA  officials  listed  in 
paragraph  (b)  of  this  section  are 
authorized  to  make,  modify,  or  eliminate 
security  dassification  assignments  to 
information  under  their  jurisdiction  for 
which  NASA  has  original  classification 
authority.  Such  actions  shall  be  in 
accordance  with  currently  applicable 
criteria,  guidelines,  laws,  and 
regulations;  and  they  shall  be  subject  to 
any  contrary  determination  that  has 
been  made  by  the  Chairperson  of  the 
NASA  Information  Security  Program 
Committee  or  by  any  other  NASA 
official  authorized  to  make  such  a 
determination. 


(b)  Designated  Officials. 

(1)  TOP  SECRET  Classification 
Authority. 

(i)  Administrator, 
(ii)  Deputy  Administrator, 
(iii)  Associate  £)eputy  Administrator, 
(iv)  Chairperson,  NASA  Information 
Security  Program  Committee. 

(2)  SECRET  AND  CONFIDENTIAL 
Classification  Authority. 

(i)  Officials  listed  in  paragraph  (b)(1) 
of  this  section. 

(ii)  Associate  Administrator  for  Space 
Flight. 

(iii)  Associate  Administrator  for 
Space  Science  and  Applications. 

(iv)  Associate  Administrator  for 
External  Relations. 

(v)  Associate  Administrator  for 
Management. 

(vi)  Associate  Administrator  for 
Aeronautics  and  Space  Technology. 

(vii)  Associate  Administrator  for 
Space  Operations. 

(viii)  Associate  Administrator  for 
Space  Station. 

(ix)  Associate  Administrator  for 
Safety.  Reliability,  Maintainability,  and 
Quality  Assurance. 

(x)  General  Counsel. 

(xi)  Director,  NASA  Security  Office. 

(xii)  Director,  International  Relations 
Division. 

(xiii)  Executive  Secretary,  NASA 
Information  Security  Program 
Committee. 

(xiv)  Field  Installation  Directors. 

(xv)  Manager,  NASA  Resident 
Office— JPL 

(xvi)  Installation  Security 
Classification  Officers. 

(xvii)  Such  other  officials  as  may  be 
delegated  original  classification 
authority. 

(c)  Written  requests  for  original 
classification  authority  shall  be 
forwarded  to  the  Executive  Secretary. 
NASA  Information  Secruity  Program 
Committee,  with  appropriate 
justification  appended  thereto.  The 
Executive  Secretary  will  submit  such 
requests  to  the  Committee  Chairperson 
for  a  determination  by  the  Committee 
regarding  the  validity  of  the  requests. 
Findings  and  recommendations  of  the 
Committee  will  then  be  submitted  by  the 
Committee  Chairperson  to  the 
Administrator  for  approval. 

(d)  The  Executive  Secretary  shall 
maintain  a  list  of  all  delegations  of 
original  classification  authority  by  name 
or  title  of  the  position  held. 

(e)  The  NASA  Information  Security 
Program  Committee  shall  conduct  a 
periodic  review  of  delegation  lists  to 
ensure  that  the  officials  so  designated 
have  demonstrated  a  continuing  need  to 
exercise  such  authority. 
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(f)  Original  classification  authority 
shall  not  be  delegated  to  persons  who 
only  reproduce,  extract,  or  summarize 
classified  information,  or  who  only 
apply  classification  markings  derived 
from  source  material  or  as  directed  by  a 
classification  guide. 

§  1203.801    Redelegatlon. 

Redelegation  of  TOP  SECRET, 
SECRET,  or  CONFIDENTIAL  original 
classification  authority  is  not 
authorized. 

§  1203.802    Reporting. 

The  officials  to  whom  original 
classification  authority  has  been 
delegated  herein  shall  ensure  that 
feedback  is  provided  to  the 
Administrator  through  the  NASA 
Information  Security  Program 
Committee.  The  Chairperson  of  the 
Committee  shall  keep  the  Administrator 
currently  informed  of  all  significant 
actions,  problems,  or  other  matters  of 
substance  related  to  the  exercise  of  the 
authority  delegated  hereunder. 
Dale  D.  Myers, 
Deputy  Administrator. 
November  3, 1988. 
|FR  Doc.  88-25898  Filed  11-8-88:  8;45  am] 

BILUNG  CODE  7S10-01-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Parts  410  and  420 

Amendment  of  Comprehensive  Plan, 
Water  Code  of  the  oieiaware  River 
Basin  and  Basin  Regulations— Water 
Supply  Charges 

AGENCY:  Delaware  River  Basin 

Commission. 

action:  Final  rules. 

summary:  At  its  October  26, 1988 
business  meeting  the  Delaware  River 
Basin  Commission  took  two  rule-making 
actions.  The  first  amended  its 
Comprehensive  Plan  and  Water  Code  by 
adopting  a  drought  management  plan  for 
the  Christina  River  Basin,  Chester 
County,  Pennsylvania  and  New  Castle 
County,  Delaware.  The  second  amended 
its  Comprehensive  Plan  and  Basin 
Regulations — Water  Supply  Charges  by 
adopting  water  charges  for  water  use  at 
hydroelectric  power  plants. 

As  noted  in  the  September  15  and 
October  18, 1988  Federal  Register,  the    , 
Commission  held  a  public  hearing  on  the 
proposed  Christina  River  Basin  Drought 
Management  Plan  on  October  26, 1988. 
Resolution  No.  88-26  amended  the 
Comprehensive  Plan  and  Article  2  of  the 
Water  Code  of  the  Delaware  River 


Basin,  which  are  referenced  in  18  CFR 
Part  410,  hy  the  addition  of  a  new 
Section  2.5.7  Drought  Management  Plan 
for  the  Christina  River  Basin,  Chester 
County,  Pennsylvania  and  New  Castle 
County,  Delaware,  a  summary  of  which 
follows. 

The  adopted  drought  management 
plan  addresses  the  unique  hydrologic 
circumstances  of  the  Christina  River 
Basin  by  establishing  drought  criteria 
based  on  both  surface  and  ground  water 
conditions  within  the  Christina  River 
Basin  and  setting  forth  actions  to  be 
undertaken  on  a  coordinated  basis  as 
conditions  dictate,  notwithstanding  the 
absence  of  the  commission  drought 
declaration.  The  plan  is  incorporated  in 
the  drought  management  plans  of  the 
Commonwealth  of  Pennsylvania  and  the 
State  of  Delaware  and,  by  this  action,  in 
the  commission's  Comprehensive  Plan. 
The  amendment  defines  the  area 
governed  by  the  plan;  plan 
administration;  drought  indicators, 
criteria  and  actions;  enforcement  and 
plan  amendment  procedures. 

Anyone  interested  in  obtaining  a  copy 
of  the  full  text  of  the  amendment  may 
request  a  copy  by  writing  or  calling  the 
Commission.  See  FOR  FURTHER 
INFORMATION  CONTACT. 

As  noticed  in  the  June  16  and  July  27, 
1988  Federal  Registers,  the  Commission 
held  a  public  hearing  on  a  proposed 
amendment  to  its  Comprehensive  Plan 
and  Basin  Regulation — Water  Supply 
Charges  to  include  water  charges  for 
water  use  at  hydroelectric  power 
projects  on  August  3, 1988.  At  that  time, 
the  hearing  record  was  extended 
through  September  20. 1988  for  the 
submission  of  written  comments. 
Resolution  No.  88-29  added  a  new 
Section  420.51,  hydroelectric  power 
plant  water  use  charges,  to  the 
Commission's  Basin  Regulations — 
Water  Supply  Charges.  The  amendment 
establishes  annual  base  charges  to 
owners  of  conventional  run-of-river 
hydroelectric  power  plants  that  benefit 
from  water  storage  facilities  ov^ned  or 
partially  owned  by  the  Commission.  In 
addition  to  the  base  charge,  annual 
variable  charges  based  on  power 
generated  at  each  facility  would  be 
assessed  to  owners  of  hydroelectric 
power  plants  that  benefit  from  increased 
hydraulic  head  to  the  hydroelectric 
project  as  a  result  of  investments  by  the 
Commission.  Owners  of  hydroelectric 
power  plants  that  derive  additional 
benefits  from  increased  flows  available 
to  the  hydroelectric  project  that  would 
not  have  been  available  without  the 
Commission-sponsored  project  would 
also  be  charged;  however,  no  charges 
for  increased  flows  would  be  required 
when  charges  for  increased  hydraulic 


head  are  in  effect.  Finally,  charges  for 
the  use  of  any  facilities  such  as  pipe 
conduits,  outlet  works,  and  so  on, 
installed  in,  on  or  near  a  Commission- 
sponsored  project  that  benefit  the 
hydroelectric  project  in  any  way  would 
be  determined  on  a  case-by-case  basis. 
As  adopted,  the  owner  of  any 
hydroelectric  generating  facility  would 
receive  a  credit  against  the  water  use 
fee  otherwise  payable  to  the 
Commission  for  any  amount  which  the 
Commission  receives  from  the  U.S. 
Army  Corps  of  Engineers  or  from  the 
Federal  Energy  Regulatory  Commission. 
The  amendment  also  includes 
provisions  addressing  payment  of  bills 
and  exemptions  from  charges. 

EFFECTIVE  DATE:  Both  amendments 
became  effective  on  October  26, 1988. 

ADDRESS:  Copies  of  the  Commission's 
Water  Code  and  Basin  Regulations — 
Water  Supply  Charges  are  available 
from  the  Delaware  River  Basin 
Commission,  P.O.  Box  7360,  West 
Trenton,  New  Jersey  08628. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500. 

List  of  Subjects  in  18  CFR  Part  420 

Water  supply  policy. 

PART  420— {AMENDED] 

1.  The  authority  citation  for  18  CFR 
Part  420  continues  to  read  as  follows: 

Authority:  Pub.  L  87-328  (75  Stat.  688). 

2.  Section  420.51  is  added  and  an 
undesignated  center  heading  is  added 
preceding  it  to  read  as  follows: 

Hydroelectric  Power  Water  Use  Charges 

S  420.51    Hydroelectric  power  plant  water 
use  charges. 

(a)  Annual  base  charges.  Owners  of 
conventional  run-of-river  hydroelectric 
power  plants  that  benefit  from  water 
storage  facilities  owned  or  partially 
owned  by  the  Commission  shall  pay  an 
annual  base  charge  to  the  Commission. 
The  amount  of  the  base  annual  charge 
shall  be  one  dollar  per  kilowatt  of 
installed  capacity. 

(b)  Annual  variable  charges.  In 
addition  to  the  base  charge  established 
in  (a)  of  this  section,  annual  charges 
based  on  power  generated  at  each 
facility  will  be  assessed  as  follows: 

(1)  Owners  of  hydroelectric  power 
plants  that  benefit  from  increased 
hydraulic  head  available  to  the 
hydroelectric  project  as  a  result  of 
investments  by  the  Commission  shall  be 
charged  one  mill  per  kilowatt-hour  of 
energy  produced. 
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(2)  Owners  of  hydroelectric  power 
plants  that  derive  additional  benefits 
from  increased  flows  available  to  the 
hydroelectric  project  that  would  not 
have  been  available  without  the 
Commission-sponsored  project  shall  be 
charged  one-half  mill  per  kilowatt-hour 
of  energy  produced.  No  charges  for 
increased  flows  will  be  required  when 
charges  for  increased  hydraulic  head  are 
in  effect. 

(3)  Charges  for  the  use  of  any  facilities 
such  as  pipe  conduits,  outlet  works,  and 
so  on,  installed  in,  on  or  near  a 
Commission-sponsored  project  that 
benefit  the  hydroelectric  project  in  any 
way  will  be  determined  on  a  case-by- 
case  basis  as  approved  by  the 
Commission. 

(c)  Credits.  The  owner  of  any 
hydroelectric  generating  facility  shall 
receive  a  credit  against  the  current  year 
water  use  fee  otherwise  payable  to  the 
Commission  for  any  amount  which  the 
Commission  receives  from  the  U.S. 
Army  Corps  of  Engineers  or  from  the 
Federal  Energy  Regulatory  Commission 
for  each  calendar  year. 

(d)  Exemptions.  No  payment  will  be 
required  when  hydroelectric  power 
facility  water  use  charges  would  amount 
to  less  than  $25  per  year.  Retroactive 
charges  will  not  be  assessed  for 
facilities  which  have  already  obtained 
Commission  approval  pursuant  to 
Section  3.8  of  the  Delaware  River  Basin 
Compact.  All  hydroelectric  generating 
projects  that  do  not  benefit  from  storage 
owned  or  partially  owned  by  the 
Commission  are  exempt  from  these 
Commission  water  charges. 

(e)  Payment  of  bills.  "Hie  amount  due 
each  year  shall  bear  interest  at  the  rate 
of  1%  per  month  for  each  day  it  is 
unpaid  beginning  30  days  after  the  due 
date.  Payments  are  due  within  30  days 
of  the  end  of  each  calendar  year.  Annual 
base  charges  will  be  prorated  for 
periods  less  than  a  year. 

2.  This  amendment  shall  be  effective 
October  26, 1988. 

Delaware  River  Basin  Compact,  75  Stat.  688. 
Susan  M.  Weisman, 
Secretary. 
November  2. 1988. 

|FR  Doc.  88-25881  Filed  11-8-88;  8:45  am| 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  361 

Recovery  of  Debts  Owed  to  the  United 
States  Government  by  Employees 

AGENCY:  Railroad  Retirement  Board. 
action:  Final  rule. 


summary:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
provide  for  the  administration  of  its 
authority  under  5  U.S.C.  5514  to  recover 
debts  owed  to  the  United  States  by 
installment  collections  from  the  current 
pay  account  of  Federal  employees. 
EFFECTIVE  DATE:  November  9, 1988. 
ADDRESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  General  Attorney, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611.  (312)  751- 
4513  (FTS  386-4513). 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  rule  is  to  provide 
guidelines  for  the  administration  of  the 
Board's  authority  under  5  U.S.C.  5514  for 
recovering  debts  owed  to  the  United 
States  by  installment  collections  from 
the  current  pay  accounts  of  its 
employees. 

The  Debt  Collection  Act  of  1982,  Pub. 
L.  97-365,  amended  section  5514  to 
permit  interagency  recovery  of  general 
debts  due  the  United  States.  However, 
before  agencies  may  use  this  new 
recovery  procedure,  certain  due  process 
rights  must  be  extended  to  the  debtor. 
The  specific  procedures  in  this 
regulation  conform  with  the  statutory 
provisions  added  to  5  U.S.C.  5514  by  thn 
Debt  ^Uection  Act,  5  CFR  550.1101  et 
seq.,  and  court  decisions  emphasizing 
the  debtor's  right  to  due  process 
protection  prior  to  the  initiation  of  an 
action  to  recover  for  a  debt  [Califano  v. 
Yamasaki,  442  U.S.  682  (1979)). 

On  March  9, 1984,  the  U.S.  General 
Accounting  Office  and  the  Department 
of  Justice  adopted  final  regulations 
amending  the  Federal  Claims  Collection 
Standards  (FCCS).  See  4  CFR  Chapter  II. 
Although  the  installment  collection  from 
the  current  pay  account  of  an  employee 
described  in  these  regulations  is 
authorized  by  5  U.S.C.  5514,  such  a 
collection  is  still  an  administrative  offset 
as  defined  in  31  U.S.C.  3701(a)(1). 
Consequently,  any  collection  matters 
involving  salary  offset  not  addressed  in 
these  regulations  are  governed  by  the 
FCCS. 

In  essence  this  rule  provides  that  the 
Board  shall  not  deduct  moneys  from  the 
current  pay  of  one  of  its  employees  in 
order  to  satisfy  a  debt  owed  by  that 
employee  to  the  United  States  until  it 
has  afforded  the  employee  a  pre-offset 
hearing  before  an  impartial  adjudicator. 
However,  there  are  three  types  of 
collections  against  pay  which  are  not 
subject  to  the  full  procedural  rights 
provided  by  these  regulations. 

The  first  is  a  collection  which  has 
resulted  from  an  overpayment  caused 


by  an  employee's  election  of  coverage  or 
a  change  in  coverage  under  a  Federal 
benefit  program.  An  employee  oho 
makes  such  an  election  is  aware,  or 
reasonably  should  be  aware,  that  the 
election  would  cause  a  change  in  the 
'amount  withheld  from  his  or  her  salary. 
Accordingly,  it  is  appropriate  to  exclude 
from  the  scope  of  the  salary  offset  due 
process  procedures  routine  "catch-up" 
retroactive  collections  which  are 
necessary  solely  because  of  brief, 
necessary,  and  inevitable  processing 
delays. 

A  similar  situation  exists  with  regard 
to  ministerial  adjustments  of  pay  rates 
of  allowances,  e.^.,  credit  union 
allotment,  union  dues  deduction,  etc.. 
which  cannot  be  placed  into  effect 
immediately  because  of  normal 
processing  delays.  The  debt  in  this  case 
does  not  arise  from  any  error  committed 
by  either  the  employee  or  the  agency. 
The  validity  of  the  obligation  is  beyond 
reasonable  dispute  and  the  amount  due 
is  readily  ascertainable. 

For  these  two  types  of  collections  the 
rule  provides  for  a  limited  procedure 
whereby  the  employee  is  notified  in 
advance  of  the  amount  of  the  retroactive 
collection  and  may  dispute  the 
retroactive  collection  by  notifying  a 
specified  official.  Furthermore,  it  should 
be  noted  that  in  collections  by  salary 
ofi'set  made  for  reasons  other  than 
normal  processing  delays  or.  even  if 
made  by  reason  of  normal  processing 
delays  but  where  the  period  for  which 
retroactive  deduction  must  be  made  will 
exceed  four  pay  period,  the  full  due 
process  procedures  set  out  in  the  final 
regulations  shall  apply. 

Finally,  where  there  is  no  question 
regarding  credibility  and  veracity,  no 
pre-offset  hearing  will  be  granted.  In 
these  cases  the  Board  will  make  its  pre- 
offset  determination  under  this  part 
based  upon  a  review  of  the  written 
record.  Such  a  provision  in  the 
regulation  is  consistent  with  the  FCCS  (4 
CFR  102.3(c)). 

In  addition,  this  rule  also  covers  the 
situation  in  which  the  Board  is  not  the 
creditor  agency  but  merely  the  paying 
agency  of  the  debtor.  In  such  situations, 
the  rule  provides  that  this  agency  will 
commence  deductions  from  the  current 
pay  account  of  an  employee  upon 
receipt  of  a  properly  certified  debt  claim 
as  provided  by  5  CFR  550.1 108.- 

On  January  5, 1988.  the  Board 
published  this  rule  as  a  proposed  rule 
and  invited  comments  for  120  days 
ending  May  4, 1988,  (53  FR  143-147).  No 
comments  were  received  within  the 
allotted  time  frame.  The  Board  did 
receive  on  May  5, 1988,  a  comment  from 
the  American  Federation  of  Goverhment 
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Employees  (AFGE),  Local  375.  AFGE 
suggested  that  the  Board  provide  some 
limited  due  process  when  it  is  the 
paying  agency  (see  §  361.17),  and 
receives  a  claim  from  another  agency. 
Specifically,  AFGE  recomjnends  that 
when  the  Board  receives  such  a  claim 
and  the  affected  employee  disputes  the 
debt,  the  Board  should  provide  the 
documentation  from  the  requesting 
agency  which  proves  that  the  debt 
exists  and  give  the  employee  60  days  to 
attempt  resolution  of  the  debt  before 
offset  would  occur. 

Under  5  CFR  550.1108(b)(3).  if  a 
paying  agency  receives  a  debt  claim 
which  meets  the  requirements  of  that 
section,  it  is  not  authorized  to  review  the 
merits  of  the  creditor  agency's 
determination  with  respect  to  the 
validity  of  the  debt.  Under  5  CFR 
550.1 108(b],  upon  receipt  of  a  properly 
certified  debt  claim  the  paying  agency 
should  schedule  deductions  to  begin 
prospectively  at  the  next  officially 
established  pay  interval. 

Section  361.17  of  this  part  provides 
that  if  the  Board  receives  a  claim  which 
meets  the  requirements  of  5  CFR 
550.1108,  deductions  will  commence  at 
the  next  established  pay  interval.  In 
addition,  the  Board  will  notify  the 
employee  of  receipt  of  the  claim,  the 
amount  of  the  debt,  and  the  date  salary 
deductions  will  commence  and  the 
amount  of  the  deductions.  Furthermore, 
it  is  the  agency's  policy  to  permit  the 
affected  employee  to  view  and  make 
copies  of  any  documentation  provided 
by  the  creditor  agency. 

It  is  the  Board's  view  that  §  361.17 
fully  complies  with  the  requirements  of  5 
CFR  550.1108  and  therefore  AFGEs 
suggestion  was  not  adopted. 

This  regulation  has  been  approved  by 
the  Office  of  Personnel  Management. 

This  rule  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291  (46  FR  13193,  3  CFR  1981  Comp.,  p. 
127)  and,  therefore,  a  regulatory  impact 
analysis  has  not  been  prepared.  In 
addition,  any  information  required  to  be 
furnished  under  this  rule  is  information 
to  be  provided  by  a  government 
employee  or  agency  and,  therefore,  is 
not  covered  by  the  Paperwork  Reduction 
Act  of  1980. 

List  of  Subjects  in  20  CFR  Part  361 

Administrative  practice  and 
procedure.  Government  employees. 
Wages,  Debt  Collection. 

1.  For  the  reasons  set  forth  in  the 
preamble.  Title  20,  Chapter  II,  of  the 
Code  of  the  Federal  Regulations  is 
amended  by  adding  a  new  Part  361  as 
follows: 


PART  361— RECOVERY  OF  DEBTS 
OWED  TO  THE  UNITED  STATES 
GOVERNMENT  BY  GOVERNMENT 
EMPLOYEES 

Sec. 

361.1  Purpose. 

361.2  Scope. 

361.3  Definitions. 

361.4  Determination  of  indebtedness. 

361.5  Notice  requirements  before  offset. 
361.8  Requests  for  waiver  or  hearing. 

361.7  Written  decision  following  a  hearing. 

361.8  Limitations  on  notice  and  bearing 
requirements. 

361.9  Elxception  to  requirement  that  a 
hearing  t)e  offered. 

361.10  Written  agreement  to  repay  debt  as 
alternative  to  salary  offset. 

361.11  Procedures  for  salary  offset:  When 
deductions  may  begin. 

361.12  Procedures  for  salary  offset:  Types  of 
collection. 

361.13  Procedures  for  salary  offset:  Methods 
of  collection. 

361.14  Procedures  for  salary  offset: 
Imposition  of  interest,  penalties  and 
administrative  costs. 

361.15  Non-waiver  of  rights. 

361.16  Refunds. 

361.17  Coordination  with  other  government 
agencies. 

Authority:  5  U.S.C.  5514(bJ(l), 

§361.1    Purpose 

These  regulations,  which  implement  5 
U.S.C.  5514,  provide  the  standards  and 
procedures  which  the  Board  will  utilize 
to  collect  debts  owed  to  the  United 
States  from  the  current  pay  accounts  of 
its  employees,  including  the  current  pay 
accounts  of  employees  who  owe  debts 
to  agencies  other  than  the  Board. 

§361.2    Scope. 

(a)  Coverage.  This  part  applies  to 
agencies  and  employees  as  defined  by 
§  361.3  of  this  part. 

(b)  Applicability.  This  part  and  5 
U.S.C.  5514  apply  in  recovering  certain 
debts  by  administrative  offset,  except 
where  the  employee  consents  to  the 
recovery,  from  the  current  pay  account 
of  an  employee.  Because  it  is  an 
administrative  offset,  debt  collection 
procedures  for  salary  offset  which  are 
not  specified  in  5  U.S.C.  5514  and  these 
regulations  shall  be  consistent  with  the 
provisions  of  the  Federal  Claims 
Collection  Standards  (FCCS). 

(1)  Excluded  debts  or  claims.  The 
procedures  contained  in  this  part  do  not 
apply  to  debts  or  claims  arising  under 
the  Internal  Revenue  Code  of  1954  as 
amended  (26  U.S.C.  1,  et  seq.),  the  Social 
Security  Act  (42  U.S.C.  301,  et  seq.],  or 
the  tariff  laws  of  the  United  States;  or  to 
any  case  where  collection  of  a  debt  by 
salary  offset  is  explicitly  provided  for  or 
prohibited  by  another  statute  [e.g.. 
travel  advances  in  5  U.S.C.  5705  and 


employee  training  expenses  in  5  U.S.C. 
4108). 

(2)  Waiver  requests  and  claims  to  the 
U.S.  General  Accounting  Office.  This 
part  does  not  preclude  an  employee 
from  requesting  waiver  of  recovery  of  an 
overpayment  under  5  U.S.C.  5584  or  any 
other  similar  provision  of  law.  or  from 
questioning  the  amount  of  validity  of  a 
debt  by  submitting  a  subsequent  claim 
to  the  U.S.  General  Accounting  Office. 

(3)  Compromise,  suspension,  or 
termination  under  the  Federal  Claims 
Collection  Standards  (4  CFR  101.1.  et 
seq. J.  Nothing  in  this  part  precludes  the 
compromise,  suspension  or  termination 
of  collection  actions  where  appropriate 
under  the  standards  implementing  31 
U.S.C.  3711,  et  seq.  (4  CFR  101.1.  et  seq.). 

§  361.3    Dennitions. 

For  purposes  of  this  part,  terms  are 
defined  as  follows: 

"Agency"  means — 

(a)  An  executive  agency  as  defined  by 
section  105  of  Title  5.  United  States 
Code;  including  the  U.S.  Postal  Service 
and  the  U.S.  Postal  Rate  Commission; 

(b)  A  military  department  as  defined 
in  Section  102  of  Title  5.  United  States 
Code; 

(c)  An  agency  or  court  in  the  judicial 
branch,  including  a  court  as  defined  in 
Section  610  of  Title  28,  United  States 
Court  for  the  Northern  Mariana  Islands, 
and  the  judicial  Panel  on  Multidistrict 
Litigation; 

(d)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives;  and 

(e)  Other  independent  establishments 
that  are  entities  of  the  Federal 
government. 

"Creditor  agency"  means  the  agency 
to  which  the  debt  is  owed. 

"Debt"  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
rtie  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments,  fines, 
penalties,  damages,  interest,  forfeitures 
(except  those  arising  under  the  Uniform 
Code  of  Military  justice),  and  all  other 
similar  sources. 

"Delinquent  debt"  means  a  debt 
which  has  not  been  paid  by  the  date 
specified  in  the  creditor  agency's  initial 
written  notification,  unless  satisfactory 
arrangements  for  payment  have  been 
made  by  that  date,  or  where,  at  any  time 
thereafter,  the  employee  fails  to  satisfy 
his  or  her  obligations  under  a  payment 
agreement  with  the  creditor  agency. 

"Disposable  pay"  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay.  retired  pay.  retainer  pay.  or  in  the 


case  of  an  employee  not  entitled  to 
basic  pay,  other  authorized  pay. 
remaining  after  the  deduction  of  any 
amount  required  by  law  to  be  withheld. 
Agencies  must  exclude  deductions 
described  in  5  CFR  581.104  (b)  through 
(f)  to  determine  disposable  pay  subject 
to  salary  offset. 

"Employee"  means  a  current 
employee  of  a  Federal  agency,  including 
a  current  member  of  the  Armed  Forces 
or  a  Reserve  of  the  Armed  Forces 
(Reserves). 

"FCCS"  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Department  of  justice  and  the 
U.S.  General  Accounting  Office  at  4  CFR 
101.1.  et  seq. 

"Paying  agency"  means  the  Federal 
agency  or  branch  of  the  Armed  Forces 
or  Reserves  employing  the  individual 
and  disbursing  his  or  her  current  pay 
account. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

"Waiver"  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  agency  as  permitted  or 
required  by  5  U.S.C.  5584.  5  U.S.C. 
8346(b).  10  U.S.C.  2774.  32  U.S.C.  716.  or 
any  other  similar  law. 

§  361.4    Determination  of  Indebtedness. 

In  determining  that  an  employee  is 
indebted,  the  Board  will  review  the  debt 
to  make  sure  it  is  valid  and  past  due. 

§  36 1 .5    Notice  requirements  before  offset 

The  Board  shall  provide  an  employee 
written  Notice  of  Intent  to  Offset  Salary 
(Notice  of  Intent).  The  employee  will  be 
provided  the  notice  at  least  thirty 
calendar  days  before  the  intended 
deduction  is  to  begin.  In  addition,  the 
notice  must  provide  the  following: 

(a)  That  the  Board  has  reviewed  the 
records  relating  to  the  claim  and  has 
determined  that  a  debt  is  owed,  and  the 
origin,  nature,  and  amount  of  that  debt; 

(b)  The  Board's  intention  to  collect  the 
debt  by  means  of  deduction  from  the 
employee's  current  disposable  pay 
account; 

(c)  The  amount,  frequency, 
approximate  beginning  date,  and 
duration  of  the  intended  deductions; 

(d)  An  explanation  of  the  Board's 
requirements  concerning  interest, 
penalties,  and  administrative  costs,  and 
notification  that  such  assessment  must 
be  made  unless  such  payments  are 
excused  in  accordance  with  the  FCCS; 


(e)  Advice  as  to  the  employee's  or  his 
or  her  representative's  right  to  inspect 
and  copy  or  to  be  provided  copies  of 
government  records  relating  to  the  debt; 

(f)  If  not  previously  provided, 
notification  of  the  opportunity  (under 
terms  agreeable  to  the  Board)  to 
establish  a  schedule  for  the  voluntary 
repayment  of  the  debt  or  to  enter  into  a 
written  agreement  to  establish  a 
schedule  for  repayment  of  the  debt  in 
lieu  of  offset.  The  agreement  must  be  in 
writing,  signed  by  both  the  employee 
and  the  Board,  and  documented  in  the 
Board's  files  (4  CFR  102.2(e)); 

(g)  Advice  that  the  Board  will  accept  a 
repayment  agreement  which  is 
reasonable  in  view  of  the  financial 
condition  of  the  employee  at  that  time; 

(h)  If  there  is  a  statutory  provision  for 
waiver,  cancellation,  remission  or 
forgiveness  of  the  debt  to  be  collected. 
advice4hat  waiver  may  be  requested 
within  the  period  and  by  the  procedure 
specified  and  explaining  the  conditions 
under  which  waiver,  cancellation, 
remission  or  forgiv^pess  is  granted; 

(i)  Advice  as  to  the  employee's  right  to 
a  hearing  conducted  by  an  official 
arranged  by  the  Board  (an       I 
administrative  law  judge,  or 
alternatively,  a  hearing  official  not 
under  the  control  of  the  head  of  the 
agency)  on  the  Board's  determination  of 
the  debt,  the  amount  of  the  debt,  and  the 
percentage  of  disposable  pay  to  be 
deducted  each  pay  period  if  a  petition  is 
filed  as  prescribed  by  the  Board; 

(j)  Advice  that  the  timely  filing  of  a 
petition  for  hearing  or  a  request  for 
waiver  (if  the  waiver  statute  or 
regulations  are  not  "permissive"  in 
nature)  will  stay  the  commencement  of 
collection  proceedings; 

(k)  Advice  that  a  final  decision  on  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  sixty  d.nys  after  the  filing 
of  the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(1)  Advice  as  to  the  method  and  time 
period  for  requesting  a  hearing  as 
provided  for  in  section  361.5  and  for 
requesting  waiver,  if  it  is  available; 

(m)  Advice  that  any  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee 
to: 

(1)  Disciplinary  procedures 
appropriate  under  Chapter  75  of  Title  5, 
United  States  Code,  Part  752  of  Title  5, 
Code  of  Federal  Regulations,  or  any 
other  applicable  statutes  or  regulations: 

(2)  Penalties  under  the  False  Claims 
Act,  sections  3729-3731  of  Title  31, 
United  States  Code,  or  any  other 
applicable  statutory  authority;  or 


(3)  Criminal  penalties  under  {§  286. 
287. 1001.  and  1002  of  Title  18,  United 
States  Code,  or  any  other  applicable 
statutory  authority; 

(n)  Advice  as  to  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made;  and 

(o)  Advice  that  unless  there  are 
applicable  contractual  or  statutory 
provisions  to  the  contrary,  amounts  paid 
on  or  deducted  for  the  debt  which  are 
later  waived  or  found  not  owed  to  the 
United  States  will  be  promptly  refunded 
to  the  employee.  Such  refunds  will  not 
bear  interest  unless  required  or 
permitted  by  law. 

§  361.6    Requests  for  waiver  or  iiearlng. 

(a)  A  request  for  waiver  or  for  a 
hearing  must  be  made  in  writing  and 
received  by  the  Chief  Financial  Officer 
no  later  than  thirty  calendar  days  after 
the  notice  is  sent  to  the  employee.  This 
time  limit  may.  at  the  discretion  of  the 
Chief  Financial  Officer,  be  extended  if 
the  employee  can  show  that  the  delay 
was  caused  by  circumstances  which 
were  beyond  the  employee's  control  or 
because  of  the  employee's  failure  to 
receive  notice  of  the  time  limit.  Any 
right  to  waiver  or  to  a  hearing  is 
forfeited  unless  the  time  lir".its  set  forth 
in  this  paragraph  are  complied  with. 

(b)  The  employee's  request  for  a 
hearing  must  be  signed  by  the  employee 
and  fully  identify  and  explain  with 
reasonable  specificity  all  the  facts, 
evidence  and  witnesses,  if  any,  which 
the  employee  believes  support  his  or  her 
position. 

(c)  A  request  for  a  hearing  under  this 
paragraph  is  not  a  request  for  waiver.  A 
request  for  waiver  must  state  the  basis 
for  the  request  for  waiver  and  whether  a 
hearing  is  requested.  If  no  request  for  a 
hearing  is  contained  in  the  waiver 
request,  no  hearing  will  be  provided. 

(d)  A  hearing,  if  requested,  will  be  an 
informal  proceeding  conducted  by  an 
administrative  law  judge  or  hearing 
official  not  under  the  control  of  the 
Board.  The  employee,  or  his/her 
representative,  and  the  Board  will  be 
given  full  opportunity  to  present 
evidence,  witnesses  and  argument. 

§  361.7    Written  decision  following  a 
hearing. 

Within  thirty  days  after  the  hearing, 
the  administraUve  law  judge  or  hearing 
official  shall  issue  a  written  decision 
stating  the  facts  evidencing  the  nature 
and  origin  of  the  alleged  debt:  the 
amount  and  validity  of  the  alleged  debt: 
and  the  judge  or  hearing  official's 
analysis,  findings  and  conclusions  with 
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respect  to  the  employee's  position  on 
liability  for  the  debt  and  with  respect  to 
his  or  her  eligibility  for  waiver.  The 
decision  of  the  administrative  law  judge 
or  hearing  ofTicial  shall  be  the  final 
agency  decision. 

§361.8    Limitations  on  notice  and  hearing 
requirements. 

(a)  The  procedural  requirements  of 
this  part  are  not  applicable  to 
collections  which  result  from: 

(1)  An  employee's  election  of  coverage 
or  of  a  change  in  coverage  under  a 
Federal  benefits  program  which  requires 
periodic  deductions  from  pay  and  which 
cannot  be  placed  into  effect  immediately 
because  of  normal  processing  delays; 
and 

(2)  Ministerial  adjustments  in  pay 
rates  or  allowances  which  cannot  be 
placed  into  effect  immediately  because 
of  normal  processing  delays. 

(b)  Limited  procedures.  If  the  period 
of  the  normal  processing  delay  for  which 
the  retroactive  deduction  must  be 
recovered  does  not  exceed  four  pay 
periods,  the  procedures  provided  in 

§§  361.4  and  361.5  of  this  part  shall  not 
apply,  but  the  Board  shall  in  advance  of 
the  collection  issue  a  general  notice  that: 

(1)  Because  of  the  employee's  election, 
future  salary  will  be  reduced  to  cover 
the  period  between  the  effective  date  of 
the  election  and  the  first  regular 
withholding,  and  the  employee  may 
dispute  the  amount  of  the  retroactive 
collection  by  notifying  a  specined  office 
or  official;  or 

(2)  Due  to  a  normal  ministerial 
adjustment  in  pay  or  allowances  which 
could  not  be  placed  into  effect 
immediately,  future  salary  will  be 
reduced  to  cover  any  excess  pay  or 
allowances  received  by  the  employee, 
the  employee  may  dispute  the  amount  of 
the  retroactive  collection  by  notifying  a 
specified  office  or  official. 

(c)  Limitation  on  exceptions.  The 
exceptions  described  in  paragraphs  (a) 
and  (b)  of  this  section  shall  not  include  a 
recovery  required  to  be  made  for  any 
reason  other  than  normal  processing 
delays  in  putting  the  change  into  effect, 
even  if  the  period  of  time  for  which  the 
amounts  must  be  retroactively  withheld 
is  less  than  four  pay  periods.  Further,  if 
normal  processing  delays  exceed  four 
pay  periods,  then  the  full  procedures 
prescribed  under  §§  381.4  and  361.5  of 
this  part  shall  be  extended  to  the 
employee. 

§361.9    Exception  to  requireinent  tttat  a 
hearing  be  offered. 

When  an  employee  is  overpaid  due  to 


the  hours  worked  reported  on  the 
payroll  exceeding  the  actual  hours 
worked,  no  pre-offset  hearing  must  be 
granted  since  in  such  cases  there  is  no 
question  regarding  credibility  and 
veracity.  In  these  cases  the  Board  will 
make  its  determination  under  this  part 
based  upon  review  of  the  written  record. 

§361.10    Wrttten  agreement  to  repay  daM 
ae  attematlve  to  salary  offaet 

(a)  Notification  by  employee.  The 
employee  may  propose,  in  response  to  a 
Notice  of  Intent,  a  written  agreement  to 
repay  the  debt  as  an  alternative  to 
salary  offset.  Any  employee  who  wishes 
to  do  this  must  submit  a  proposed 
written  agreement  to  repay  the  debt 
which  is  received  by  the  Board  within 
thirty  calendar  days  of  the  date  of  the 
Notice  of  Intent. 

(b)  Board's  response.  In  response  to 
timely  notice  by  the  debtor  as  described 
in  paragraph  (a)  of  this  section,  the 
Board  will  notify  the  employee  whether 
the  employee's  proposed  written 
agreement  for  repayment  is  acceptable. 
It  is  within  the  Board's  discretion  to 
accept  a  repayment  agreement  instead 
of  proceeding  by  offset.  In  making  this 
determination,  the  Board  will  balance 
the  agency's  interest  in  collecting  the 
debt  against  hardship  to  the  employee.  If 
the  debt  is  delinquent  and  the  employee 
has  not  disputed  its  existence  or 
amount,  the  Board  will  accept  a 
repayment  agreement  instead  of  offset 
only  if  the  employee  is  able  to  establish 
that  offset  would  result  in  undue 
financial  hardship  or  would  be  against 
equity  and  good  conscience. 

§361.11    Procedures  for  salary  offset 
When  deductions  may  begin. 

(a)  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the  Notice 
of  Intent  to  collect  from  the  employee's 
current  pay. 

(b)  If  the  employee  filed  a  petition  for 
hearing  with  the  Board  before  the 
expiration  of  the  period  provided  for  in 
section  361.5,  then  deductions  will  begin 
after  the  hearing  officer  has  provided 
the  employee  with  a  hearing  and  the 
hearing  officer's  final  written  decision  is 
in  favor  of  the  Board. 

(c)  If  an  employee  retires,  resigns  or 
his  or  her  period  of  employment  ends 
before  collection  of  a  debt  is  completed, 
offset  shall  be  made  from  subsequent 
payments  of  any  nature  (e.g.,  final  salary 
payment,  lump  sum  leave,  etc.)  due  the 
employee  from  the  Board  to  the  extent 
necessary  to  liquidate  the  debt.  If  the 
debt  cannot  be  liquidated  by  offset  from 


any  final  payment  due  the  employee 
from  the  Board,  the  Board  shall  liquidate 
the  debt  by  administrative  offset, 
pursuant  to  31  U.S.C.  3716,  from  later 
payments  of  any  kind  which  are  due  the 
employee  from  the  United  States. 

§  361.12    Procedures  for  salary  offset 
Types  of  coliection. 

A  debt  will  be  collected  in  a  lump  sum 
or  in  installments.  Collection  will  be 
effected  in  one  lump  sum  collection 
unless  the  employee  is  financially 
unable  to  pay  in  one  lump  sum.  or  if  the 
amount  of  the  debt  exceeds  15  percent 
of  disposable  pay.  In  these  cases, 
deduction  will  be  by  installments. 

§  361.13    Procedures  for  salary  offset 
Melfiods  of  collectioa 

(a)  General  A  debt  will  be  collected 
by  deductions  at  officially-established 
pay  intervals  from  an  employee's 
current  pay  account,  unless  the 
employee  and  the  Board  agree  to 
alternative  arrangements  for  repayment. 
The  alternative  arrangement  must  be  in 
writing,  signed  by  both  the  employee 
and  the  Board. 

(b)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  for  any  period  will  not 
exceed  15  percent  of  the  disposable  pay 
from  which  the  deduction  is  made, 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount.  If  possible,  the  installment 
payment  will  be  sufficient  in  size  and 
fre<iuency  to  liquidate  the  debt  in  three 
years.  Installment  payments  of  less  than 
$25  per  pay  period  or  $50  a  month  will 
be  accepted  only  in  the  most  unusual 
circumstances. 

(c)  Sources  of  deductions.  The  Board 
will  make  deductions  only  from  basic 
pay,  special  pay,  incentive  pay,  retired 
pay,  retainer  pay,  or  in  the  case  of  an 
employee  not  entitled  to  basic  pay.  other 
authorized  pay. 

§  361.14    Procedures  for  salary  offset 
Imposition  of  interest,  penalties  and 
administrative  costs. 

Interest  will  be  charged  in  accordance 
with  4  CFR  102.13. 

§361.15    Non-waiver  of  rights. 
So  long  as  there  are  no  statutory  or 


contractual  provisions  to  the  contrary, 
no  employee  involuntary  payment  (of  all 
or  a  portion  of  a  debt)  collected  under 
these  regulations  will  be  interpreted  as  a 
waiver  of  any  rights  that  the  employee 
may  have  under  5  U.S.C.  5514. 

§361.16    Refunds. 

The  Board  will  refund  promptly  to  the 
appropriate  individual  amounts  offset 
imder  these  regulations  when: 

(a)  A  debt  is  waived  or  otherwise 
found  not  owing  the  United  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or 

(b)  The  Board  is  directed  by  an 
administrative  or  judicial  order  to 
refund  amounts  deducted  from  the 
employee's  current  pay. 

§  36 1 . 1 7    Coordination  with  other 
government  agencies. 

(a)  Board  is  paying  agency.  (1)  If  the 
Board  receives  a  claim  which  meets  the 
requirements  of  5  CFR  550.1108  from 
another  agency,  deductions  shall  begin 
prospectively  at  the  next  officially 
established  pay  interval.  The  employee 
will  receive  written  notice  that  the 
Board  has  received  a  certified  debt 
claim  from  a  creditor  agency.  The  notice 
will  contain  the  amount  of  the  debt  and 
the  date  deductions  from  salary  will 
commence  and  the  amount  of  such 
deductions. 

(2)  If  the  Board  receives  a  claim  which 
does  not  meet  the  requirementsof  5  CFR 
550.1108,  then  the  Board  will  return  the 
claim  to  the  creditor  agency  and  inform 
the  creditor  agency  that  before  any 
action  is  taken  to  collect  the  debt  from 
the  employee's  current  pay  account,  the 
procedures  under  5  U.S.C.  5514  and  5 
CFR  Part  550  must  be  followed  and  a 
claim  which  meets  the  requirements  of  5 
CFR  550.1108  must  be  received. 

(b)  Board  is  creditor  agency.  When 
the  Board  is  owed  a  debt  by  an 
employee  of  another  agency,  the  other 
agency  shall  not  initiate  the  requested 
offset  until  the  Board  provides  the 
agency  with  a  written  certification  that 
the  procedures  under  this  part  have 
been  followed  and  the  Board  has 
provided  the  other  agency  with  a  claim 
which  meets  the  requirement  of  5  CFR 
550.1108. 

Dated:  November  2, 1988. 

By  Authority  of  the  Board, 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(FT^  Doc.  88-25886  Filed  11-8-88:  8:45  am] 
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Secretary  for  Housing— Federal  Housing 

Commissioner,  HUD.  i 

ACTION:  Final  rule. 


summary: This  final  rule  amends  HUDs 
regulations  governing  projects  that 
receive  direct  loans  under  Section  202  of 
the  Housing  Act  of  1959  and  housing 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  This  rule 
amends  24  CFR  Part  885  to  incorporate 
loan  interest  rate  provisions  contained 
in  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242,  approved  February  5. 1988). 
dates:  Under  Section  7(o)(3)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)), 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  SO-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  final  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wilden,  Assisted  Elderly  and 
Handicapped  Housing  Division,  Room 
6118,  Office  of  Elderiy  and  Assisted 
Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington.  DC  20410.  Telephone 
(202)  426-8730.  (This  is  not  a  toU-ft-ee 
number.) 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

HUD's  regulations  at  24  CFR  Part  885 
govern  projects  that  receive  direct  loans 
under  Section  202  of  the  Housing  Act  of 
1959  and  housing  assistance  payments 
under  Section  8  of  the  United  States 
Housing  Act  of  1937.  On  February  5, 
1988,  President  Reagan  approved  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242)  ("the  Act"). 
This  Act  made  several  revisions  to  the 
section  202  loan  program.  This  final  rule 
implements  statutory  revisions  to  the 
method  of  calculating  the  interest  rate  to 
be  used  on  section  202  loans. 

The  Department  published  an  interim 


rule  on  June  1, 1988  (53  FR  19899) 
seeking  public  comments  on  interim 
provisions  governing  the  interest  rate 
calculation.  No  public  comments  were 
received  Accordingly,  this  final  rule 
makes  no  changes  to  the  provisions 
contained  in  the  interim  riile. 
II.  Findings  and  Certifications 

Under  24  CFR  50.20(1),  an 
environmental  finding  is  not  necessary 
because  the  statutorily  required 
establishment  of  interest  rates  is  among 
matters  categorically  excluded  from  the 
envirorunental  requirements  of  24  CFR 
Part  50. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17. 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  HUD  with  additional  flexibility 
in  adjusting  section  202  interest  rates  in 
periods  of  low  market  interest  rates,  and 
may  result  in  lower  section  202  interest 
rates  for  some  Borrowers.  The  effect  of 
these  changes  on  small  entities, 
however,  should  be  minor. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606— The  Family,  has 
determined  that  the  rule  will  not  have  a 
significant  impact  on  the  family.  The 
final  rule  establishes  the  methodology 
that  will  be  used  to  calculate  the  interest 
rate  on  section  202/8  loans  to  non-profit 
Borrowers  and  will  have  little,  if  any, 
impact  on  family  formation, 
maintenance  or  general  well-being. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611 — Federalism, 
has  determined  that  the  final  rule  does 
not  involve  the  preemption  of  State  law 
by  Federal  statute  or  regulation,  and 
does  not  have  federalism  implications. 
The  final  rule  establishes  the 
methodology  that  will  be  used  to 
calculate  the  interest  rate  on  section 
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202/8  loans  made  by  HUD  to  non-profit 
Borrowers  and  will  not  have  any  direct 
impact  on  the  States. 

This  rule  was  listed  as  item  996  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  October  24, 1988 
(53  FR  41974, 14997)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.157. 
Housing  for  the  Elderly  or  Handicapped. 

List  of  Subjects  in  24  CFR  Fart  885 

Aged,  Grant  programs:  housing  and 
community  development.  Handicapped, 
Loan  programs:  housing  and  community 
development.  Low-  and  moderate- 
income  housing. 

Accordingly,  the  Interim  Rule 
published  in  the  Federal  Register  on 
June  1. 1988  (53  FR  19899)  is  adopted  as 
final  without  change. 

***** 

Date:  October  31. 1988. 

lames  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

[FR  Doc.  8ft-25968  Filed  11-8-88  :8:45  a"mj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  250  and  275 

[T.D.  AFT-2771 

Implementation  of  Form  5000.25, 
Excise  Tax  Return— Alcohol  and 
Tobacco  (Puerto  Rico) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF)  Department  of  the 

Treasury. 

ACTION:  Final  rule  (Treasury  decision). 

summary:  This  final  rule,  which  is  being 
issued  without  notice,  amends  ATF 
regulations  to  implement  a  new  form. 
Form  5000.25,  Excise  Tax  Return — 
Alcohol  and  Tobacco  (Puerto  Rico). 
Form  5000.25,  Excise  Tax  Return — 
Alcohol  and  Tobacco  (Puerto  Rico)  is 
prescribed  for  use  in  conjunction  with 
both  the  prepayment  and  deferred 
payment  of  excise  taxes  on  distilled 
spirits,  wines,  beer,  tobacco  products, 
and  cigarette  papers  and  tubes  brought 
into  the  United  States  from  Puerto  Rico. 
EFFECTIVE  DATE:  January  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  White.  Tax  Compliance  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue. 


NW..  Washington,  DC  20226  (202-566- 

7602). 

SUPPt^MENTARY  INFORMATION: 

Baclcground 

The  Internal  Revenue  Code  of  1986 
provides,  in  26  U.S.C.  7652(a)(1).  that 
articles  of  Puerto  Rican  manufacture 
coming  into  the  United  States,  and 
withdrawn  for  consumption  or  sale, 
shall  be  subject  to  a  tax  equal  to  the 
internal  revenue  tax  imposed  in  the 
United  States  upon  like  articles  of 
merchandise  of  domestic  manufacture. 

Section  7652(a)(2)  provides  that  the 
Secretary  shall  prescribe  by  regulation 
the  mode  for  payment  of  excise  taxes 
on.  among  other  things,  distilled  spirits, 
wines,  beer,  tobacco  products,  and 
cigarette  papers  and  tubes.  Currently. 
ATF  regulations  in  27  CFR  Parts  250  and 
275  prescribe  the  use  of  eight  different 
tax  return  forms  for  the  collection  of 
these  taxes.  In  order  to  simplify  returns 
processing.  AFT  consolidated  these 
eight  returns  into  one  new  form.  Form 
5000.25.  Excise  Tax  Return — Alcohol 
and  Tobacco  (Puerto  Rico). 

Section  7652  allows  for  the  deposit  of 
excise  taxes  into  the  Treasury  of  Puerto 
Rico  on  articles  produced  in  Puerto  Rico 
and  brought  into  the  United  States. 
Payments  to  the  Treasury  of  Puerto  Rico 
of  excise  taxes  on  articles  containing 
distilled  spirits  will  be  permitted  only  if 
at  least  92  percent  of  the  alcoholic 
content  of  such  articles  is  attributable  to 
rum  and  if  they  are  not  articles  for 
which  drawback  of  tax  will  be  claimed 
in  accordance  with  26  U.S.C.  5134.  In 
addition,  an  article  not  containing 
distilled  spirits  (e.g.  wine,  beer,  and 
tobacco  products)  will  not  be  considered 
as  produced  in  Puerto  Rico  unless  the 
sum  of  the  cost  or  value  of  the  materials 
produced  in  Puerto  Rico  plus  the  direct 
costs  of  processing  operations 
performed  in  Puerto  Rico  equals  or 
exceeds  50  percent  of  the  value  of  the 
article  at  the  time  it  is  brought  into  the 
United  States. 

Since  the  taxes  on  many  products 
brought  into  the  United  States  from 
Puerto  Rico  are  not  entitled  to  cover 
over  into  the  Treasury  of  Puerto  Rico. 
Form  5000.25  has  been  designed  in  a 
manner  that  will  require  the  taxpayer  (in 
the  case  of  wine,  beer  or  tobacco 
products)  to  indicate  the  amount  of 
excise  taxes  attributable  to  such 
products  that  are  entitled  to  cover  over. 
In  the  case  of  distilled  spirits,  the 
taxpayer  shall  be  required  to  provide 
the  total  proof  gallons  of  spirits  which 
meet  the  92  percent  rum  criterion.  It  will 
be  this  proof  gallon  figure  that  will  be 
used  in  conjunction  with  data  en  other 
Puerto  Rican  rum  brought  into  the 
United  States  in  determining  the  amount 


I 


to  be  covered  over  to  the  Puerto  Rican 
Treasury. 

Obsolete  Forms 

Implementation  of  Form  5000.25. 
Excise  Tax  Return — Alcohol  and 
Tobacco  (Puerto  Rico),  makes  the 
following  forms  obsolete. 
ATF  F  5110.52.  Deferred  Tax  Return- 
Distilled  Spirits  (Puerto  Rico) 
ATF  F  5110.53.  Prepayment  Tax 

Return — Distilled  Spirits  (Puerto  Rico) 
ATF  F  2927  (5120.33).  Deferred  Tax 

Return — Wine  (Puerto  Rico) 
ATF  F  2928  (5120.34).  Prepayment  Tax 

Return — Wine  (Puerto  Rico) 
ATF  F  2929  (5130.17).  Deferred  Tax 

Return — Beer  (Puerto  Rico) 
ATF  F  2930  (5130.21).  Prepayment  Tax 

Return — Beer  (Puerto  Rico) 
ATF  F  2988  (5200.5).  Deferred  Tax 

Return — Puerto  Rican  Cigars  and 

Cigarettes 
ATF  F  3073  (5200.8).  Prepayment  Tax 

Return — Puerto  Rican  Cigars. 

Cigarettes.  Cigarette  Papers  and 

Cigarette  Tubes 

These  forms  may  not  be  used  for  the 
payment  of  tax  liabilities  incurred  on  or 
after  January  1. 1989. 

Regiilatory  Changes 

Implementation  of  Form  5000.25, 
Excise  Tax  Return — Alcohol  and 
Tobacco  (Puerto  Rico)  requires  several 
regulatory  changes.  Every  regulation  in 
Title  27  of  the  Code  of  Federal 
Regulations  containing  an  obsolete  form 
number  has  to  be  amended.  In  addition, 
some  sections  of  regulations  are  being 
revised  to  clarify  the  fact  that  Form 
5000.25  is  to  be  used  as  both  a 
prepayment  and  a  deferred  payment  or 
semimonthly  return. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  analysis  (5  U.S.C.  604)  are  not 
applicable  to  this  final  rule  because  the 
agency  was  not  required  to  publish  a 
general  notice  of  proposed  rulemaking 
under  5  U.S.C.  553  or  any  other  law. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291.  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in:  (a)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (b) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  Stale,  or  local  government 
agencies,  or  geographic  regions:  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
1512-0497. 

Comments  concerning  the  collection 
of  information  and  the  accuracy  of 
estimated  average  annual  burden,  and 
suggestions  for  reducing  burden  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affiairs,  Office  of 
Management  and  Bbdget,  Washington, 
DC  20503.  attention:  Desk  Officer  for  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  with  copies  of  the  Chief,  . 
Information  Programs  Branch,  Room 
7011.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20226. 

The  collection  of  information  in  this 
regulation  is  in  27  CFR  250.81,  250.96. 

250.105.  250.110  through  250.113,  275.105. 

275.106.  275.112.  and  275.115a.  This 
information  is  required  by  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  for  the 
collection  of  excise  taxes  on  distilled 
spirits,  wine,  beer,  tobacco  products  and 
cigarette  papers  and  tubes  brought  into 
the  United  States  from  Puerto  Rico  for 
consumption  and  sale.  This  information 
will  be  used  by  the  government  to 
ensure  that  the  correct  excise  tax  has 
been  timely  paid  and  received  into  the 
Treasury.  The  likely  respondents  are 
small  businesses  or  organizations. 

Estimated  total  annual  reporting 

burden:  138  hours. 
Estimated  average  annual  burden  hours 

per  respondent:  6.25  hours. 
Estimated  number  of  respondents:  22.. 
Estimated  annual  frequency  of 

responses:  25. 

Administrative  Procedure  Act 

This  Treasury  decision  consolidates 
eight  different  tax  return  forms  into  one 
form  and  makes  minor  editorial  changes. 
Accordingly,  it  is  found  that  it  is 
^-unnecessary  and  impracticable  to  issue 
this  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 

Drafting  Information 

The  principal  author  of  this  document 
is  Jackie  While.  Tax  Compliance 


Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  i 

List  of  SubjecU 

27  CFR  Part  250 

Administative  practice  and  procedure. 
Alcohol  and  alcoholic  beverages, 
Authority  delegations.  Beer.  Claims, 
Customs  duties  and  inspection.  Drugs. 
Electronic  fund  transfers,  Excise  taxes. 
Foods.  Liquors,  Packaging  and 
containers.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Spices  and 
fiavorings.  Surety  bond,  Transportation, 
Virgin  Islands,  Warehouses,  Wine. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Cigarette  papers 
and  tubes,  Cigars  and  cigarettes.  Claims. 
Customs  duties  and  inspection. 
Electronic  fund  transfers.  Excise  taxes. 
Imports,  Labeling,  Packaging  and 
containers.  Penalties.  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds.  Virgin  Islands. 
Warehouses. 

Issuance  ' 

27  CFR  Chapter  I.  Subchapter  M  is 
amended  as  follows: 


PART  250— {AMENDED] 


1 1.  The  authority  citation  for  Part  250 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c:  26  U.S.C.  5001. 
5007.  5008.  5041.  5051.  5061,  5081.  5111.  5112. 
5114.  5121.  5122.  5124.  5131-5134,  5141,  5146. 
5207.  5232.  5271.  5276.  5301,  5314.  5555,  6001. 
8301.  6302.  6804.  7101.  7102,  7651,  7652,  7805; 
27  U.S.a  203,  205;  31  U.S.C.  9301.  0303.  9304. 
9306.  I 

*****      I 

I  2.  The  table  of  sections  is  amended 
to  revise  the  title  of  §  250.112  to  read  as 
follows:  I 

Sec.  ' 


§  250.112    Returns  for  semimonthly 
periods.  . 

*****  I 

\  3.  Section  260.81  and  the  Office  of 
Management  and  Budget  control  number 
following  the  section  are  revised  to  read 
as  follows: 

§  250.81    Prepayment  of  tax  and  release  of 
spirits, 
(a)  Action  by  proprietor.  Where  the 


distilled  spirits  are  to  be  released  after 
payment  of  the  computed  tax.  the 
proprietor  shall  enter  the  amount  of  such 
computed  tax  on  all  copies  of  ATF  Form 
5110.51  and  execute  the  statement  that 
such  tax  is  being  prepaid.  The  proprietor 
shall  then  prepare  ATF  Form  5000.25  in 
duplicate,  and  send  the  original  with  all 
copies  of  ATF  Form  5110.51  and  any 
package  gauge  record  as  provided  in 
§  250.164a  and  the  remittance  in  full  for 
the  tax.  to  the  Chief.  Puerto  Rico 
Operations. 

(b)  Action  by  Chief.  Puerto  Rico 
Operations.  On  receipt  of  ATF  Forms 
5110.51,  5000.25  and  any  package  gauge 
record,  with  remittance  covering 
prepayment  of  tax,  the  Chief,  Puerto 
Rico  Operations  shall  execute  the 
receipt  on  ATF  Form  5000.25  and 
execute  the  report  of  prepaid  taxes  on 
all  copies  of  ATF  Form  5110.51.  The 
Chief,  Puerto  Rico  Operations  shall  then 
retain  the  originals  of  ATF  Forms 
5110.51  and  5000.25  and  forward  the 
remaining  copies  of  ATF  Form  5110.51  in 
accordance  to  the  instructions  on  the 
form. 

(c)  Action  by  revenue  agent.  On 
receipt  of  ATF  Form  5110.51  executed  by 
the  Chief,  Puerto  Rico  Operations  to 
show  receipt  of  ATF  Form  5000.25  and 
remittance,  the  revenue  agent  shall 
execute  the  report  of  release  on  the  ATF 
Form  5110.51  and  release  the  spirits  for 
shipment  to  the  United  States.  The 
completed  ATF  Form  5110.51  shall  be 
distributed  according  to  the  instructions 
on  the  form. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0210  and 
1512-0497) 

\  4.  Section  250.96  is  revised  to  read 
as  follows: 

§  250.96    Prepayment  of  tax— release  of 
whie. 

(a)  Action  by  proprietor.  Where  the 
wine  is  to  be  withdrawn  from  bonded 
storage  after  payment  of  the  computed 
tax.  the  proprietor  shall  enter  the 
amount  of  such  computed  tax  on  all 
copies  of  ATF  Form  2900  (5100.21)  and 
execute  the  statement  that  such  tax  is 
being  prepaid.  The  proprietor  shall  then 
prepare  ATF  Form  5000.25  in  duplicate 
and  send  the  original  with  all  copies  of 
ATF  Form  2900  (5100.21)  and  the 
remittance  in  full  for  the  tax,  to  the 
Chief.  Puerto  Rico  Operations. 

(b)  Action  by  Chief  Puerto  Rico 
Operations.  On  receipt  of  ATF  Forms 
2900  (5100.21)  and  5000.25,  and 
remittance  covering  prepayment  of  tax. 
the  Chief,  Puerto  Rico  Operations  shall 
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execute  the  receipt  on  ATE  Form  5000.25 
and  execute  the  report  of  prepaid  taxes 
on  all  copies  of  ATF  Form  2900  (5100.21). 
The  Chief,  Puerto  Rico  Operations  shall 
then  retain  the  originals  of  ATF  Forms 
2900  (5100.21)  and  5000.25  and  forward 
the  remaining  copies  of  ATF  Form  2900 
(5100.21)  in  accordance  with  the 
instructions  on  the  form. 

(c)  Action  by  revenue  agent.  On 
receipt  of  ATF  Form  2900  (5100.21) 
executed  by  the  Chief,  Puerto  Rico 
Operations  to  show  receipt  of  ATF  Form 
5000.25  and  remittance,  the  revenue 
agent  shall  execute  the  report  of  release 
on  the  ATF  Form  2900  (5100.21)  and 
release  the  wine  for  the  purpose 
authorized  on  the  form.  The  completed 
ATF  Form  2900  (5100.21)  shall  be 
distributed  according  to  the  instructions 
on  the  form. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0149  and 
1512-0497) 

f  5.  Section  250.105  is  revised  to  read 
as  follows: 

§  250.10S    Prepayment  of  tax— release  of 


(a)  Action  by  brewer.  Where  the  beer 
is  to  be  withdrawn  from  bonded  storage 
after  payment  of  the  computed  tax  the 
brewer  shall  enter  the  amount  of  such 
computed  tax  on  all  copies  of  ATF  Form 
2900  (5100.21)  and  execute  the  statement 
that  such  tax  is  being  prepaid.  The 
brewer  shall  then  prepare  ATF  Form 
5000.25  in  duplicate  and  send  the 
original  with  all  copies  of  ATF  Form 
2900  (5100.21)  and  the  remittance  in  full 
for  the  tax,  to  the  Chief,  Puerto  Rico 
Operations. 

(b)  Action  by  Chief,  Puerto  Rico 
Operations.  On  receipt  of  ATF  Forms 
2900  (5100.21)  and  5000.25,  and 
remittance  covering  prepayment  of  tax, 
the  Chief,  Puerto  Rico  Operations  shall 
execute  the  receipt  on  ATF  Form  5000.25 
and  execute  the  report  of  prepaid  taxes 
on  all  copies  of  ATF  Form  2900  (5100.21). 
The  Chief,  Puerto  Rico  Operations  shall 
then  retain  the  originals  of  ATF  Forms 
2900  (5110.21)  and  5000.25  and  forward 
the  remaining  copies  of  ATF  Form  2900 
(5100.21)  in  accordance  with  the 
instructions  of  the  form. 

(c)  Action  by  revenue  agent.  On 
receipt  of  ATF  Form  2900  (5100.21) 
executed  by  the  Chief,  Puerto  Rico 
Operations  to  show  receipt  of  ATF  Form 
5000.25  and  remittance,  the  revenue 
agent  shall  execute  the  report  of  release 
on  the  ATF  Form  2900  (5100.21)  and 
release  the  beer  for  the  purpose 
authorized  on  the  form.  The  completed 
ATF  Form  2900  (5100.21)  shall  be 


distributed  according  to  the  instructions 

on  the  form. 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1512-0149  and 

1512-0497) 

§250.110    [Amended] 

fl  6.  Section  250.110  is  amended  by 
replacing,  in  the  first  sentence,  the 
words  "ATF  Form  5110.53,  2928.  or  2930" 
and  inserting  in  their  place  the  words 
"AFT  Form  5000.25".  and  by  revising  the 
parenthetical  citation  of  Office  of 
Management  and  Budget  control 
numbers  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numhier  1512-0497) 

§250.111    (Amended] 

^  7.  Section  250.111  is  amended  by 
replacing,  in  the  first  sentence,  the 
phrase  "semimonthly  or  prepayment 
return"  with  the  phrase  "tax  return". 

H  8.  Section  250.112  and  the  Office  of 
Management  and  Budget  control  number 
following  the  section  are  revised  to  read 
as  follows: 

§  250. 112    Returns  for  semimonthly 
periods. 

(a)  Returns.  The  taxes  imposed  by  26 
U.S.C.  7652(a),  (equal  to  the  taxes 
imposed  in  the  United  Slates  by  26 
U.S.C.  5001(a)(1),  5041,  or  5051),  the 
payment  of  which  has  been  deferred 
under  the  provisions  of  §§  250.80.  250.95 
or  250.104  of  this  part,  shall  be  paid 
pursuant  to  a  return  on  ATF  Form 
5000.25  prepared  in  accordance  with  the 
instructions  on  the  form. 

(b)  Periods.  The  periods  to  be  covered 
by  returns  on  ATF  Form  5000.25  shall  be 
semimonthly;  such  periods  to  run  from 
the  1st  day  through  the  15th  day  of  each 
month  and  from  the  16th  day  through  the 
last  day  of  each  month. 

(c)  Filing.  (1)  The  original  of  ATF 
Form  5000.25,  with  remittance  covering 
the  full  amount  of  the  tax.  shall  be  filed 
with  the  Chief,  Puerto  Rico  Operations 
not  later  than  the  14th  day  after  the  last 
day  of  the  return  period  except  as 
provided  by  paragraph  (d)  of  this 
section.  If  the  due  date  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  preceding  day  within  is 
not  a  Saturday,  Sunday,  or  legal  holiday. 

(2)  The  tax  shall  be  paid  in  full  by 
remittance  at  the  time  the  return  is  filed, 
unless  the  proprietor  is  required  to  make 
remittances  by  electronic  fund  transfer 
in  accordance  with  §  250.112a. 

(3)  The  remittance  may  be  in  any  form 
the  Chief,  Puerto  Rico  Operations,  is 
authorized  to  accept  under  the 
provisions  of  §  70.66  (Payment  by  check 


or  money  order)  and  which  is 
acceptable  to  the  Chief,  Puerto  Rico        ' 
Operations.  A  remittance  by  check  or 
money  order,  shall  be  made  payable  to 
the  "Bureau  of  Alcohol,  Tobacco  and 
Firearms." 

(4)  When  the  return  and  remittance 
are  delivered  by  U.S.  mail  to  the  office 
of  the  Chief,  Puerto  Rico  Operations,  the 
date  of  the  official  postmark  of  the  U.S. 
Postal  Service  stamped  on  the  cover  in 
which  the  return  and  remittance  were 
mailed  shall  be  treated  as  the  date  of 
delivery. 

(d)  SpecietjjuJ/ffor  return  period 
ending  DecAfoer  15.  1986.  The  last  day 
for  filing  AFT  Fornv.5110.52  with 
remittance  covering  the  return  period 
December  15, 1986  is  January  14, 1987. 

(e)  Default.  Where  a  taxpayer  has 
defaulted  in  any  payment  of  tax  under 
this  section,  during  the  period  of  such 
default  and  until  the  regional  director 
(compliance)  finds  that  the  revenue  will 
not  be  jeopardized  by  deferred  payment 
of  tax  under  this  section,  the  tax  shall  be 
prepaid  by  such  taxpayer  in  accordance 
with  the  provisions  of  §  250.113.  During 
such  period,  distilled  spirits,  wine,  or 
beer  shall  not  be  released  from  the 
proprietor's  bonded  premises  before  the 
proprietor  has  paid  the  tax  thereon.  In 
the  event  of  default,  the  Chief.  Puerto 
Rico  Operations  shall  immediately 
notify  the  Secretary  and  the  revenue 
agent  at  the  premises  that  tax  is  to  be 
prepaid  until  further  notice,  and  upon  a 
finding  that  the  revenue  will  not  be 
jeopardized  by  resumption  of  deferred 
payment  or  tax  under  this  section,  the 
Chief,  Puerto  Rico  Operations  shall 
notify  the  Secretary  and  the  revenue 
agent  that  deferred  payment  may  be 
resumed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0497) 

(Aug.  16. 1954.  Ch.  736,  68A  Slat.  775.  (26 
U.S.C.  6301):  June  29. 1956,  Ch.  462.  70  Stat. 
391  (26  U.S.C.  6301)) 

§  250.112a    (Amended] 

D  9.  Section  250.112a  is  amended  by 
replacing  in  paragraphs  (a)  (3)  and  (c)  (1) 
the  words  "semimonthly  return  form  or 
prepayment  return  form"  with  the  words 
"tax  return". 

§250.113    [Amended] 

1 10.  Section  250.113  is  amended  by 
replacing  in  paragraph  (c)  the  phrase 
"Form  5110.53"  with  the  phrase  "ATF 
Form  5000.25",  by  replacing  in  paragraph 
(d)  the  phrase  "Form  2926"  with  the 
phrase  "ATF  Form  5000.25",  by 
replacing  in  paragraph  (e)  the  phrase 
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"Form  2930"  with  the  phrase  "ATF  Form 
5000.25.".  by  replacing  in  paragraph  (f) 
the  phrase  "5  250.112(e)"  with  the 
phrase  "8  250.112(c)".  and  by  adding  at 
the  end  of  the  section  the  parenthetical 
citation  of  Office  of  Management  and 
Budget  control  number  to  read  as 
follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0497) 

PART  275— [AMENDED] 

1 11.  The  authority  citation  for  Part 
275  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  5701.  5703,  5704,  5705, 
5708.  5722.  5723,  5741,  5761.  5762,  5763,  6301, 
6302.  6313,  6404,  7101.  7212.  7342,  7606.  7652, 
7805;  31  U.S.C.  9301,  9303,  9304,  9306. 

1 12.  Section  275.105  is  revised  to  read 
as  follows: 

§  275. 105    Prepayment  of  tax. 

To  repay,  in  Puerto  Rico,  the  internal 
revenue  tax  imposed  by  26  U.S.C. 
7652(a).  on  tobacco  products  and 
cigarette  paper  and  tubes  of  Puerto 
Rican  manufacture  which  are  to  be 
shipped  to  the  United  States,  the  shipper 
shall  file,  or  cause  to  be  filed,  with  the 
Chief.  Puerto  Rico  Operations,  a  tax 
return,  ATF  Form  5000.25,  in  duplicate, 
with  full  remittance  of  tax  which  will 
become  due  on  such  tobacco  products 
and  cigarette  papers  and  tubes.  The 
Chief,  Puerto  Rico  Operations  will 
present  a  receipted  copy  of  the  return  to 
the  person  filing  the  return  and  paying 
the  tax  and  retain  the  original. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0497) 

1 13.  Section  275.106  is  revised  to  read 
as  follows: 

§  275.106    Inspection  of  shipment  and 
certification  of  prepayment  by  ATF  officer. 

The  taxpayer  will  prepare  ATF  Form 
3075  (5200.9),  in  quintuplicate. 
identifying  the  tobacco  products  and 
cigarette  papers  and  tubes  released  in 
each  shipment,  for  certification  by  the 
ATF  officer  that  the  tax  has  been 
prepaid.  The  ATF  officer  assigned  to 
inspect  the  shipment  shall  obtain  the 
receipted  copy  of  the  tax  return  from  the 
taxpayer  and  verify  with  ATF  Form  3075 
(5200.9)  that  the  proper  tax  has  been 
prepaid.  After  verification  of  the  tax 
return  with  ATF  Form  3075  (5200.9).  the 
ATF  officer  will  return  the  receipted 
copy  of  the  tax  return  to  the  taxpayer. 
The  ATF  officer  will  then  present  one 
copy  of  ATF  Form  3075  (5200.9)  to  the 
taxpayer  for  attachment  to  the  bill  of 
lading  to  accompany  the  shipment  (in 
custody  of  the  carrier)  for  presentation 
to  the  district  director  of  customs  at  the 
port  of  entry:  promptly  mail  two  copies 


45269 


to  the  district  director  of  customs  at  the 
port  of  entry;  mail  one  copy  to  the 
regional  director  (compliance)  of  the 
region  wherein  the  customs  collection 
headquarters  is  located;  and  retain  the 
remaining  copy.  The  ATF  officer,  will 
then  prepare  for  each  shipping 
container,  a  statement  on  ATF  Form 
3074  (5200.6)  that  the  tax  has  been 
prepaid,  and  show  the  other  information 
required  by  that  form.  The  shipper  shall 
affix  the  completed  ATF  Form  3074 
(5200.6)  to  the  outside  of  each  shipping 
container  in  which  the  articles  are 
packed.  Such  statement,  ATF  Form  3074 
(5200.6).  shall  be  affixed  to  the  outside 
container  used  in  the  shipment  of  freight 
in  bulk  (crate,  packingbox.  van.  trailer, 
etc.]  and  not  on  the  individual  cartons, 
cases,  etc..  included  in  such  outer 
container.  Noncommercial  mail 
shipments  of  tobacco  products  and 
cigarette  papers  and  tubes  to  the  United 
States  are  exempt  from  the  provisions  of 
this  section,  except  that  the  ATF  officer 
in  Puerto  Rico  receiving  a  payment  of 
internal  revenue  tax  on  mail  shipments 
of  such  articles  will  prepare  a  certificate 
to  be  affixed  to  the  container  stating 
that  the  United  States  internal  revenue 
tax  has  been  prepaid  on  the  articles 
contained  therein.  i 

§275.112    [Amended] 

I  14.  Section  275.112  is  amended  by 
removing  the  third  sentence  of  the 
paragraph,  by  replacing  in  the  paragraph 
the  phrase  "Form  2988"  with  the  phrase 
"ATF  Form  5000.25"  wherever  it 
appears,  by  replacing  in  the  last 
sentence,  the  phrase  "New  York.  NY." 
with  the  phrase  "Atlanta.  GA.".  and  by 
adding  at  the  end  of  the  section  the 
parenthetical  citation  of  the  Office  of 
Management  and  Budget  control  number 
to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0497) 

§  275,115a    (Amended] 

\  15.  Section  275.115a  is  amended  by 
replacing  in  paragraphs  (a)(3),  (b)(3)  and 
(c)(1)  the  phrase  "semimonthly  return 
form  or  prepayment  return  form"  and 
inserting  in  its  place  the  phrase  "tax 
return". 

August  31.  1988. 
Stephen  E.  Higgins 

Director. 

Approved:  September  26, 1988. 
Salvatoro  R.  Martoche, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  88-25656  Filed  11-8-88;  8:45  am] 

BILLING  CODE  4610-31-M 


DEPARTMEI«T  OF  DEFENSE 
Department  of  ttie  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  SENTRY  (MCM-3) 
is  a  vessel  of  the  Na\'y  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
mine  countermeasure  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 

EFFECTIVE  DATE:  November  1. 198a 

FOR  FURTHER  INFORMATION  CONTACT. 

Captain  P.  C.  Turner.  JAGC.  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General.  Navy  Department 
200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Telephone  number:  (202)     . 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  has 
certified  that  USS  SENTRY  (MCM-3)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS. 
Annex  I.  section  3(a).  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  Navy  ship.  The  Under 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
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herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  IWater), 
Vessels. 


PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 


Aulhori»y:  33  U.S.C.  1605. 

§  706.2    [Amended! 

2.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 


Nwnber 


USS  SENTRY _ _..|     MCM-3 


Forward  ;  Aft  masthead  '.     Masthead 
masttiead  light ,  light  less  than    lights  not  over 

less  than  the  4  5  meters     I  alt  other  lights 

requfed  above  torward  I         and 

height  above  '     masthead     1  obstructions. 

huJt.  Annex  I.  light  Annex  I.  '  Annex  I.  sec. 

sec  2(aMi)  sec.  2(a)(ii)              2(1) 


Verhcar 

sepaiafeon  of 

masthead 

ligtits  used 

when  towing 

less  Itian 

required  t>y 

Anrwx  I,  sec. 

2(a)W 


Aft  masthead 
lights  not 

visible  over 
forward  light 
1.000  meters 
ahead  ot  ship 
in  all  normal 

degrees  ot 

tnm.  Annex  I, 

sec.  2(b) 


Forward 
masttiead  lighi 
not  in  forward 

quarter  of 
ship  Annex  I. 

sec.  3(a) 


After 
masthead  light 
I   less  than  '>i 

ship's  length 
I  aft  of  forward 
I     mssmead 

light  Annex  I, 
I     sec.  OHa) 


i  Percertfage 
fiorizontal 

I  separation 
attained 
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Ddted:  November  1, 198a 
H.  L,awTence  Garrett,  ID. 

Under  Secretary  of  the  Navy.  p 

|FR  Doc.  88-2.5859  Filed  11-8-88;  8:45  am| 
BILLING  CODE  MIO-AE-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

'50  CFR  Part  658 

(Docket  No.  80990-82271 

Shrinr>p  Fishery  of  the  Gulf  of  Mextco 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Emergency  final  rule. 

summary:  NOAA  amends  the 
regulations  for  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  Gulf 
of  Mexico  (FMP)  to  modify,  temporarily, 
the  boundary  of  the  Torlugas  shrimp 
sanctuary  (established  by  the  FMP)  to 
reduce  the  area  closed  to  trawl  fishing. 
This  action  will  enable  fishermen  to 
harvest  marketable-size  shrimp  from  a 
small  area  that  otherwise  would  be 
closed. 

EFFECTIVE  DATES:  November  4, 1988 
except  §  656.22(b]  and  designation  of 
(a),  which  is  effective  from  November  4, 
1988  through  February  2, 1989. 

ADDRESSES:  Copies  of  the 
environmental  assessment  may  be 
obtained  from  Michael  E.  Jusfen, 
Southeast  Region,  NMFS,  9450  Koger 
Boulevard.  St.  Petersburg,  FL  33702. 

Reporting  forms,  sea  turtle 
identification  guides,  and  resuscitation 
techniques  may  be  requested  from,  and 
completed  forms  should  be  sent  to,  the 
Director,  Galveston  Laboratory,  NOAA 
Fisheries,  Avenue  U.  Galveston,  TX 
77550. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Justen,  813-893-3722. 
SUPPLEMENTARY  INFORMATTON:  The 

shrimp  fishery  is  managed  under  the 
FMP  and  its  implementing  regulations  at 
50  CFR  Part  658.  as  provided  by  the 
Magnuson  Fishery  Consei^ation  and 
Management  Act  (Magnuson  Act). 
Under  the  FMP,  the  Director,  Southeast 
Region,  NMFS,  (Regional  Director),  may 
modify  by  no  more  than  10  percent  the 
geographical  scope  of  the  Tortugas 
shrimp  sanctuary  specified  at  §  658.22, 
after  (1)  consultation  with  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council).  (2)  consideration  of  specified 
criteria,  and  (3)  determination  that 
benefits  may  be  increased  or  adverse 
impacts  decreased  by  the  modification. 

The  primary  purpose  of  establishing 
the  sanctuary  was  to  protect  small 
shrimp  and  allow  them  to  attain  a  larger, 
more  valuable  size  prior  to  harvest.  The 
FMP  stipulates  that,  prior  to  any 
modification  of  the  sanctuary,  NMFS 
will  monitor  and  assess  the  impacts  of 
the  closure  and  advise  the  Council  of  its 
findings.  The  Council  may  also  consider 
the  advice  of  its  Shrimp  Advisory  Panel 
regarding  the  findings. 

When  the  sanctuary  was  partially 
opened  in  1983-1984,  NMFS  determined 
that  harvestable  populations  of  shrimp 
occur  periodically  within  a  small  portion 
of  the  sanctuary — a  fact  strongly 
supported  by  public  testimony. 
Fishermen  contend  that  shrimp  from 
within  this  portion  of  the  sanctuary 
emigrate  to  untrawlable  areas  and  are 
imavailable  to  the  fishery.  Poor 
recruitment  of  shrimp  to  the  Tortugas 
fishery  has  resulted  in  2  consecutive 
years  of  poor  production  and  economic 
loss  to  the  adjacent  shrimp  ports.  As 
identified  in  the  FMP,  poor  recruitment 
in  this  unique  fishery  is  more  a  function 
of  environmental  forces  than  of 
overfishing.  Opening  the  area  of  the 
sanctuary  containing  all  sizes  of  shrimp 


is  consistent  with  optimum  yield 
because  it  will  allow  shrimpers  to 
obtain,  on  a  temporary  basis,  a  more 
valuable  catch  per  unit  of  effort. 

Thus,  the  Regional  Director,  after 
consulting  with  the  Council  and 
considering  the  criteria  for  modifying 
the  sanctuary,  has  determined  that  the 
small  portion  of  the  sanctuary  that 
periodically  contains  harvestable 
shrimp  should  be  opened  for  90  days. 
This  area  is  less  than  10  percent  of  the 
total  geographical  scope  of  the 
sanctuary  and  such  modification  will 
increase  the  benefits  by  optimizing  the 
yield  of  shrimp  recruited  to  the  fishery. 
This  temporary  geographic  modification 
is  consistent  with  Objective  1  of  the 
FMP  because  it  provides  temporary 
economic  relief  to  the  sirpssed 
fishermen  while  continuing  to  optimize 
the  yield  of  shrimp  recruited  to  the 
fishery. 

To  maximize  its  intended  economic 
benefits,  this  rule  should  be 
implemented  on  November  1, 1988,  or  as' 
soon  thereafter  as  possible.  November  1 
marks  the  onset  of  the  6-month  period 
when  peak  landings  occur.  Due  to  the 
time  consumed  by  preparation  of  the 
Biological  Opinion  regarding  potential 
impacts  of  the  proposed  rule  on 
endangered  and  threatened  sea  turtles, 
the  normal  Administrative  Procedure 
Act  requirement  for  publication  of 
proposed  regulations  cannot  be  followed 
if  the  proposed  opening  is  to  occur  in  a 
timely  and  effective  manner.  NOAA 
finds  that  it  is  both  impracticable  and 
against  the  public  interest  to  publish 
proposed  regulations  and  receive  public 
comment  at  this  time.  For  this  reason,  a 
final  rule  is  being  promulgated  to  remain 
in  effect  for  90  days.  NOAA  also  finds 
that  opening  a  portion  of  the  Tortugas 
shrimp  sanctuary  to  trawl  fishing  has 
the  effect  of  relieving  a  restriction,  and. 
therefore.  NOAA  is  waiving  the  normal 
Administrative  Procedure  Act 


requirement  for  delayed  effectiveness 
after  publication  of  this  final  rule. 

Endangered  Species  Impacts 

The  modification  of  the  geographic 
size  of  the  Tortugas  shrimp  sanctuary  is 
considered  to  be  a  "federal  action" 
under  the  Endangered  Species  Act 
(ESA).  Therefore,  consultation  under 
section  7  of  the  ESA  is  required  to 
ensure  that  such  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
result  in  the  adverse  modification  of  the 
critical  habitat  of  such  species.  A 
Biological  Opinion  is  then  written  that 
concludes  whether  or  not  the  proposed 
activity  is  likely  to  jeopardize  such 
species  or  adversely  affect  their  habitat. 
When  any  Federal  action  may 
incidentally  take  listed  species,  NOAA 
Fisheries  must  issue  a  statement  in  the 
Biological  Opinion  that  specifies  the 
impact  (amount  or  extent)  of  such  taking 
and  the  terms  and  conditions  that  must 
be  followed  to  reduce  such  impact.  Only 
incidental  taking  by  the  Federal  agency 
or  applicant  that  complies  with  the 
specified  terms  and  conditions  of  this 
statement  is  authorized  and  exempt 
from  the  taking  prohibition  of  the  ESA. 

NOAA  Fisheries  has  written  a 
Biological  Opinion  which  establishes 
two  conditions  on  the  incidental  take  of 
sea  turtles  in  the  Tortugas  sanctuary: 

(1)  If  an  endangered  or  threatened  sea 
turtle  is  encountered  in  a  shrimp  trawl, 
the  sea  turtle  resuscitation  procedures 
and  release  techniques  established  for 
threatened  sea  turtles  must  be  followed 
(50  CFR  227.72(e)(1)). 

(2)  If  sea  turtles  are  encountered,  a 
report  giving  the  date  of  take  and  an 
account  of  the  status  of  each  turtle  must 
be  provided  to  NOAA  Fisheries  on 
return  to  port  after  each  fishing  trip. 

The  Biological  Opinion  also  contains 
a  note  that  there  are  regulations  which 
require  the  use  of  turtle  excluder  devices 
(TEDs)  and  other  conservation  measures 
in  certain  areas  and  at  certain  times. 
The  implementation  of  these  regulations 
has  been  delayed  by  Congress  until  May 
1, 1989.  At  that  time,  the  regulations  will 
become  effective  for  the  opened  portion 
of  the  Tortugas  sanctuary  as  well. 
Anticipated  Extension  of  the  Temporary 
Geographic  Modification  and 
Implementation  of  the  Reporting 
Requirement  Contained  in  the  Biological 
Opinion 

This  emergency  action  will  be 
effective  for  90  days.  The  Biological 
Opinion  for  this  action  requires  that  a 
report  must  be  provided  in  order  for 
individual  fishermen  to  be  exempt  from 
the  taking  prohibitions  of  the  ESA 
whenever  they  incidentally  take  a  sea 


turtle  in  the  opened  portion  of  the 
Tortugas  sanctuary.  This  report 
constitutes  a  coUection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act.  A  request  is  being 
prepared  for  submission  to  the  Office  of 
Management  and  Budget  for  approval. 
Since  it  is  impracticable  to  satisfy  the 
requirements  of  the  Paperwork 
Reduction  Act  and  the  ESA  in  a  timely 
manner,  this  geographic  modification  is 
effective  only  for  90  days.  As  soon  as 
possible  during  this  period,  the 
temporary  geographic  modification 
established  by  this  emergency  rule  will 
be  extended  and  the  reporting 
requirement  will  be  implemented 
through  a  notice  of  proposed 
rulemaking,  giving  interested  persons  an 
opportunity  to  comment,  and  a  final 
rule. 

In  the  meantime,  a  fisherman  fishing 
for  shrimp  in  the  opened  portion  of  the 
Tortugas  shrimp  sanctuary,  who 
incidentally  takes  a  Kemp's  ridley, 
hawksbill.  leatherback.  loggerhead,  or 
green  turtle,  can  avoid  violating  the  ESA 
restrictions  on  takings  of  these  species 
by  making  a  voluntary  report  of  that 
take  and  following  the  resuscitation 
procedures.  A  voluntary  report  should 
give  the  date  of  take  and  an  account  of 
the  status  of  each  turtle  and  should  be 
provided  to:  Director,  Galveston 
Laboralorj',  NOAA  Fisheries,  Avenue  U, 
Galveston.  Texas  77550.  on  return  to 
port  after  each  fishing  trip.  Reporting 
forms,  sea  turtle  identification  guides, 
and  resuscitation  techniques  are 
available  from  the  Director.  Galveston 
Laboratory. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  and  that  it  is  consistent  with 
the  national  standards  and  other 
provisions  of  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Administrator  finds 
that  notice  and  opportunity  for  public 
comment  are  impracticable  and  contrary 
to  the  public  interest  pursuant  to  section 
553(b)(B)  because  of  the  necessity  of 
conducting  a  Section  7  Consultation 
under  the  ESA  and  completing  a 
Biological  Opinion  while  also  providing 
timely  economic  relief  to  a  segment  of 
the  shrimp  industry.  Because  this  is  a 
substantive  rule  which  relieves  a 
restriction,  the  Assistant  Administrator 
also  finds  that  it  is  not  necessary  to 
delay  its  effective  date  for  30  days, 
pursuant  to  the  provision  of  section 
553(d)(1)  of  the  Administrative 
Procedure  Act. 


Because  of  the  emergency  need  for 
implementation  of  this  rule  as  soon  as 
possible  after  November  1, 1988,  it  is 
exempt  from  the  normal  review 
procedures  of  E.0. 12291,  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunity  for  prior  public  comments. 

The  Council  prepared  an 
Environmental  Assessment  (EA)  for  this 
rule  and,  based  on  the  EA.  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  rule. 
Copies  of  the  EA  are  available  (see 
ADDRESSES). 

This  rule  does  not  contain  a 
collecfion-of-information  requirement 
and  therefore  is  not  subject  to  the 
Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  su^icient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Florida. 
This  determination  was  submitted  for 
review  by  Florida  under  section  307  of 
the  Coastal  Zone  Management  Act. 
Florida  failed  to  comment  within  the 
statutory'  time  period  and  concurrence  is 
therefore  implied. 

List  of  Subjects  in  50  CFR  Part  658 

Fisheries.  Fishing. 

Dated:  November  4,  1968. 

lames  E.  Douglas.  |r.. 

Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  658  is  amended  as  follows: 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO  (AMENDED] 

1.  The  authority  citation  for  Part  658 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  658.22.  effective  from  November 
4, 1988  through  February  2, 1989,  the 
existing  text  is  redesignated  as 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

§658.22    Tortugas  stirimp  Mrtctuary. 
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(b)  The  provisions  of  paragraph  (a)  of 
this  section  notwithstanding,  effective 
from  November  4. 1988  through  February 
2, 1989,  that  part  of  the  Tortugas  shrimp 
sanctuary  seaward  of  a  line  connecting 
the  following  points  is  open  to  trawl 
fishing:  From  point  F  at  24*50.7'N. 
latitude,  81°51.3'W.  longitude  to  point  Q 
at  24'46  7N.  latitude,  81'52.2'W. 


longitude  (the  intersection  of  the 
extension  of  the  sanctuary  boundary 
line  from  point  N  to  point  F  (in  a 
direction  of  191°  from  true  north)  and  the 
line  denoting  the  seaward  limit  of 
Florida's  waters):  thence  along  the 
seaward  Umit  of  Florida's  waters,  as 
shown  on  the  current  edition  (March  21, 
1987)  of  NOAA  chart  11439.  to  point  R  at 


24°44.7'N.  latitude,  82°iaO'W.  longitude: 
thence  north  to  point  S  at  24°45.1'N. 
latitude,  82°10.0'W.  longitude  (the 
intersection  of  82'10.0'W.  longitude  and 
the  sanctuary  boundary  line  from  point 
F  to  point  G)  (see  Figure  1). 

3.  Figure  1  is  revised  to  read  as 
follows: 

BIIXING  COOC  3610-22-M 


o    P 


tfl     en 


a. 


o 
3 


GULF   OF  MEXICO 


H 


SEAWARD  LIMIT  OF 
FLORIDA'S  WATERS 


FIGURE    1.      TORTUGAS    SHRIMP    SANCTUARY 


S. 

9 


< 

ai 
w 

Z 

p 

l-» 


re 
a. 

3 
re 

O. 

a 

«< 

Z 

o 
< 
a 

3 

er 

re 


CO 


re* 

09 
03 

3 
O. 

« 
» 

5' 

3 


45274 


Federal  Register  /  Vol.  53.  No.  217  /  Wednesday,  November  9,  1988  /  Proposed  Rules  45275 


Proposed  Rules 


Federal   Register 

Vol.  53,  No.  217 

VVodnesdav.  November  9,  1988 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purp)ose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  88-174] 

interstate  Movement  of  Citrus  Fruit 
and  Calamondin  and  Kumquat  Plants 
From  Florida 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Correction  to  a  proposed  rule. 

SUMMARY:  We  are  correcting  an  error  in 
a  proposed  rule  that  would  amend  the 
citrus  canker  regulations.  This  proposed 
rule  was  published  in  the  Federal 
Register  on  October  21. 1988  [53  FR 
41538-41549.  Docket  88-105] 

DATES:  We  will  consider  written 
comments  on  the  proposed  rule  (Docket 
88-105).  as  corrected  by  this  document, 
if  they  are  postmarked  or  received  on  or 
before  November  21,  1988. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to 
Regulatory  Coordination,  APHIS.  USDA, 
Room  728.  Federal  Building.  6505 
Belcrest  Rd.,  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  88-105.  Comments  received  may 
be  inspected  at  USDA.  14th  and 
Independence  Ave..  SW.  Room  1141 
South  Bldg.,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  W.  Elder,  Chief  Operations 
Officer.  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  Room 
6G1.  Federal  Bldg..  6505  Belcrest  Rd.. 
Hyattsville,  MD  20782.  301^36-6365. 
SUPPLEMENTARY  INFORMATION:  We 
published  in  the  Federal  Register  on 
October  21. 1988  (53  FR  41538-41549. 
Docket  No.  88-105)  a  proposed  rule  that 
would  amend  the  citrus  canker 
regulations  (contained  in  7  CVR  Part  301. 
Subpart  301.75). 


Proposed  §  301.75-12(a),  which  sets 
forth  the  proposed  treatments  for  fruit, 
contains  an  error.  It  provides  that  fruit 
produced  in  groves  of  10  or  more 
regulated  trees  located  outside  the  area 
of  Florida  that  has  had  primary 
infestations  of  citrus  canker  caused  by 
the  Asiatic  strains  may  be  treated  either 
with  sodium  o-phenyl  phenate  (SOPP)  or 
sodium  hypochlorite,  or  with  water  and 
soap  (or  water  and  detergent).  However, 
as  explained  in  the  "Supplementary 
Information"  section  of  the  proposed 
rule,  treatment  with  water  and  soap 
would  be  allowed  only  for  fruit 
produced  in  groves  of  10  or  more 
regulated  trees  located  outside  the  area 
of  Florida  that  has  had  primary 
infestations  of  citrus  canker  caused  by 
the  Asiatic  strains,  if  the  fruit  is  moved 
interstate  with  a  limited  perwit  to  areas 
of  the  United  States  other  than 
commercial  citrus-producing  areas. 
Fruit  moved  interstate  with  a  certificate 
to  commercial  citrus-producing  area 
would  continue  to  need  treatment  with 
SOPP  or  sodium  hypochlorite. 

This  document  corrects  proposed 
§  301.75-12(a)  as  follows  so  that  it  is 
consistent  with  the  explanation  in  the 
"Supplementary  Information"  section  of 
the  proposed  rule: 

PART  301— [AMENDED] 

§301.75-12    Treatments. 

(a)  Fruit.  Fruit  for  which  treatment  is 
required  by  this  subpart  must  be  treated 
in  accordance  with  this  paragraph  in  the 
presence  of  an  inspector  or  at  a  facility 
whose  owner  operates  under  a 
compliance  agreement. 

(1)  Fruit  to  be  moved  interstate  with  a 
certificate:  Thorough  wetting  with  a 
solution  containing  200  parts  per  million 
sodium  hypochlorite  for  at  least  2 
minutes;  or  thorough  wetting  with  a 
solution  containing  sodium  o-phenyl 
phenate  (SOPP)  at  a  concentration  of 
1.86  to  2  percent  of  the  total  solution  for 
45  seconds  if  the  solution  has  sufficient 
soap  or  detergent  to  cause  a  visible 
foaming  action  or  for  1  minute  if  the 
solution  does  not  contain  sufficient  soap 
or  detergent  to  cause  a  visible  foaming 
action. 

Note;  Sodium  hypochlorite  and  SOPP  must 
be  applied  in  accordance  with  label 
directions. 

(2)  Fruit  that  is  to  be  moved  interstate 
with  a  limited  permit  and  that  was 
produced  in  groves  located  within  the 


area  of  Florida  designated  in  §  301.75- 
7(b)  of  this  subpart  as  having  had 
primary  infestations  of  citrus  canker 
caused  by  the  Asiatic  strains:  Treatment 
as  prescribed  in  paragraph  (a)(1)  of  this 
section. 

(3)  Fruit  that  is  to  be  moved  interstate 
with  a  limited  permit  and  that  was 
produced  in  groves  of  10  or  more 
regulated  trees  located  outside  the  area 
of  Florida  designated  in  §  301.75-7(b)  of 
this  subpart  as  having  had  primary 
infestations  of  citrus  canker  caused  by 
the  Asiatic  strains:  Treatment  as 
prescribed  in  paragraph  (a)(1)  of  this 
section  or  thorough  wetting  and  brush 
scrubbing  for  one  minute  with  a  solution 
of  water  and  soap  (or  water  and 
detergent)  sufficient  to  cause  a  visible- 
foaming  action. 

Done  at  Washington.  DC.  this  4lh  day  of 
November  1988. 
Larry  B.  Slagle. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  88-2.S871  Filed  11-8-88;  8:45  am) 
BILLING  COOE  341(>-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ACE-11I 

Proposed  Alteration  of  Transition 
Area— Des  Moines,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM).  

SUMMARY:  This  Notice  proposes  to 
amend  the  Des  Moines,  Iowa,  transition 
area  by  increasing  the  radius  of  the  700- 
foot  transition  area  from  15  miles  to  20 
miles.  This  action  will  eliminate  the 
need  to  increase  Minimum  Vectoring 
Altitudes  (MVA)  caused  by  the 
application  of  a  new  method  for 
determining  the  elevation  of  the  general 
terrain. 

DATE:  Comments  must  be  received  on  or 
before  December  12. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  to;  Federal  Aviation 
Administration.  Manager.  Traffic 
Management  and  Airspace  Branch,  Air 


Traffic  Division,  ACE-540,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  428-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel.  Central  Region,  Federal 
Aviation  Administration,  Room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division,  ACE-540, 
Central  Region,  601  East  12th  Street, 
Kansas  City,  Missouri  64106,  Telephone 
(816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Traffic 
Management  and  Airspace  Branch.  601 
East  12th  Street.  Kansas  City,  Missouri 
64106,  or  by  calling  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Discussion 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Des  Moines,  Iowa, 
transition  area.  A  change  has  been 
made  in  the  method  for  evaluating  the 
elevation  of  general  terrain.  In  the  past, 
the  general  terrain  has  been  determined 


by  review  of  quadrangle  charts.  The 
current  method  uses  the  contour  lines  of 
sectional  charts  to  verify  the  terrain 
elevations.  This  method  result  in  higher 
MVA's.  This  action,  which  would 
increase  the  radius  of  the  Des  Moines. 
Iowa,  700  foot  transition  area  from  15 
miles  to  20  miles,  would  eliminate  the 
need  to  increase  the  MVA  of  2,500  feet 
within  this  radius.  This  action  would 
provide  ample  area  for  descent  to  the 
final  approach  intercept  at  a  reasonable 
altitude. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handbook  74O0.6D  dated  January 
4, 1988. 

The  FAA  has  determined  that  the 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  subtantial  number 
of  small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

Des  Moines  Municipal  Airport 
|Amended| 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a].  1510; 
EO  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-449,  )anuary  12, 1983);  14  CFR  11.69. 

§71.181     [Amended] 

2.  Section  71.181  is  amended  as 
follows:  , 

Des  Moines,  Iowa 

That  airspace  extending  upward  from  700' 
above  the  surface  within  a  23-mile  radius  of 
the  Des  Muines  Municipal  Airport  ASR  radar 


site  (latitude.  41*3226 ;N:  longitude. 
O93*39'10"  W). 

Issued  in  Kansas  City,  Missouri,  on 
October  25. 1988. 

Clarence  E.  Newbem 

Manager.  Air  Traffic  Division. 

[FR  Doc.  88-25882  Filed  11-8-88;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-16619;  File  No.  S7- 
24-88] 

Exemptions  for  Certain  Registered 
Open-End  Management  Investment 
Companies  To  Impose  Deferred  Sales 
Loads 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  Commission  is  proposing 
a  rule  that  would  provide  a  registered 
open-end  management  investment 
company  (other  than  a  registered 
insurance  company  separate  account) 
("mutual  fund"  or  "fund"),  and  certain 
related  persons,  with  exem.ptions  from 
several  provisions  of  the  Investment 
Company  Act  of  1940  ("Act")  to  the 
extent  necessary  to  permit  the  use  of 
sales  loads  payable  On  a  deferred  basis 
("deferred  sales  loads").  The  proposed 
rule  would  codify  generally  the 
standards  that  the  Commission  has 
developed  in  issuing  exemptive  orders 
concerning  the  use  of  contingent 
deferred  sales  loads  on  fund  shares.  The 
proposed  rule  would  also  expand  these 
exemptions  to  permit  the  use  of  types  of 
deferred  sales  loads  not  previously 
used.  In  addition,  disclosure 
requirements  for  these  other  types  of 
deferred  sales  loads  are  being  proposed. 
The  Commission  is  proposing  the  rule 
because  deferred  sales  load 
arrangements  would  provide  investors 
with  alternatives  to  sales  loads  that  are 
charged  at  the  time  fund  shares  are 
purchased.  If  adopted,  the  proposed  rule 
could  reduce  significantly  the  need  for 
mutual  funds  and  related  persons  to 
obtain  individual  exemptions  before 
imposing  deferred  sales  loads. 

The  Commission  is  also  considering 
whether  to  propose  amendments  to  two 
existing  rules,  and  to  issue  revised 
proposed  amendments  to  another  rule 
These  rules  permit  (or  in  the  case  of  the 
proposed  rule  amendments,  propose  to 
permit),  in  relevant  part,  certain 
registered  insurance  company  separate 
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accounts  ("separate  accounts")  to 
charge  deferred  sales  loads. 
Amendments  are  now  being  considered 
because  the  issues  under  review  in  the 
mutual  fund  deferred  sales  load  area 
also  apply  to  separate  accounts.  The 
Commission  is  requesting  comment  on 
insurance  considerations  relevant  to  the 
questions  of  whether  and  how 
amendments  to  these  niles  should  be 
implemented. 

date:  Comments  must  be  received  on  or 
before  January  9. 1989. 

ADDRESSES:  Send  comments  in  triplicate 
to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Comments  should  refer  to  File  No. 
87-24-68.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT 

Brian  P.  Kindelan.  Special  Counsel,  (202) 
272-2048.  or  Rochelle  G.  Kauffman. 
Attorney,  (202)  272-2038.  Office  of 
Regulatory  Policy.  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
today  is  publishing  for  comment 
proposed  rule  6c-10  under  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-l  etseq.]  ("Act"),  and  is  also 
proposing  certain  related  amendments 
to  form  N-IA  (17  CFR  239.15A1  under 
the  Securities  Act  of  1933  [15  U.S.C.  77a 
et  seq.].  Additionally,  the  Commission  is 
asking  for  public  comment  on  insurance 
considerations  pertaining  to  whether, 
and.  if  so,  how  rules  6c-8  [17  CFR 
2r0.6c-8).  6e-3(T)  (17  CFR  270.6e-3{T)| 
and  6e-2  [17  CFR  270.6e-2]  under  the 
Act  should  be  amended. 

Executive  Summary 

Proposed  rule  6c-10  would  provide 
broad  exemptions  from  sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d)  of  the  Act  [15 
U.S.C.  80a-2(a)(32),  80a-2(a)(35),  80a- 
22(c)  and  80a-22(d),  respectively)  and 
rule  22C-1  under  the  Act  [17  CFR 
270.22C-1J  to  permit  a  registered  open- 
end  management  investment  company 
(other  than  a  registered  insurance 
company  separate  account)  ("mutual 
fund"  or  "fund"),'  its  principal 


underwriter,  dealers  in  the  fund's 
shares,  and  persons  authorized  to 
consummate  transactions  in  the  fund's 
shares,  to  impose  a  deferred  sales  load, 
subject  to  specified  conditions.'  The 
deferred  sales  load  could  be  deducted 
either  upon  redemption  or  in 
installments  over  time.'  Proposed  rule 
6c-10  is  intended,  therefore,  to  permit 
funds  to  provide  investors  the 
opportunity  to  pay  distribution  costs  on 
a  deferred  basis.  The  proposal  should  be 
read  together  with  the  recently  proposed 
amendments  to  rule  12b-l  (17  CFR 
270.12b-l)  under  the  Act.*  The 
conditions  in  the  proposal,  which  are 
based  on  conditions  developed  in  the 
context  of  a  series  of  exemptive  orders 
issued  by  the  Commission,  are  designed 
to  (i)  provide  investors  with  alternatives 
to  sales  loads  that  are  paid  at  the  time 
of  purchase,  and  (ii)  permit  funds  to 
charge  and  administer  deferred  sales 
loads  in  a  manner  substantially 
comparable  to  front-end  sales  loads. 

Many  of  the  exemptive  orders  issued 
by  the  Commission  permit  the  use  of 
deferred  sales  loads  on  shares  of 
existing  funds  and  other  funds  that 
might  be  created  subsequent  to  the 
orders,  the  shares  of  which  would  be 
distributed  by  the  same  or  related 
underwriters  on  substantially  the  same 
basis.  Proposed  rule  6c-10  would  be 
prospective  in  effect  to  the  extent  that 
any  fund  inexistence  at  the  time  rule  6c- 
10  is  adopted  that  charges  a  deferred 
sales  load  in  reliance  on  a  Commission 
order  would  be  able  to  continue  to  rely 
on  that  order  after  adoption  of  the  rule. 
However,  any  fund  organized 
subsequent  to  the  adoption  of  the  rule 


UMI 


■  Paragraph  (c)[l|  of  the  proposed  rule  would 
provide  that,  for  purposes  of  this  rule,  a  registered 
open-end  management  investment  company 
includes  a  separate  series  of  such  a  company.  Si-e 
infra  notes  59-.60  and  accompanying  text 


»  While  the  following  discussion  refers  generally 
to  the  imposition  of  deferred  sales  loads  by  mutual 
funds,  the  proposed  rule  would  provide  exemptions 
to  funds,  their  principal  underwriters,  dealers  in 
fund  shares,  and  persons  authorized  to  consummate 
transactions  in  fund  shares.  SurJi  exemptions  are 
necessary  because  sections  22(c)  and  22(d)  of  the 
Act.  and  rule  22c-l  thereunder,  apply  to  all  such 
parties.  In  addition,  any  of  these  parties  may 
actually  administer  the  deferred  sales  load. 

'  Paragraph  (c)(3}  of  the  proposed  rule  defines  the 
term  "deferred  sales  load"  to  mean  any  amount 
properly  chargeable  to  sales  or  promotional 
expenses  that  is  or  may  be  deducted  directly  from  a 
shareholder's  account  in  one  or  more  installments 
during  the  term  of  the  investment,  or  upon  the 
redemption  of  fund  shares,  or  both.  Accordingly, 
proposed  rule  6c-10  would  not  provide  exemptions 
for  the  deduction  of  an  amount  designated  as  a 
deferred  sales  load  where  the  facts  and 
circumstances  indicate  that  the  payment  is  not 
intended  to  cover  sales  or  promotional  expenses, 
but  is  intended  to  achieve  some  other  purpose,  such 
as  to  deter  or  restrict  redemptions. 

*  Rule  12b-1  permits  mutual  funds  to  use  a 
portion  of  fund  assets  to  finance  the  distribution  of 
fund  shares,  provided  that  certain  procedural  and 
substantive  conditions  are  satisfied.  The 
Commission  proposed  amendments  to  rule  12l)-l  in 
Investment  Company  Act  Rel.  No.  16431  ()une  13. 
1988)  |53  re  23254  June  21, 1968}  (Release  16431") 


that  wishes  to  impose  a  deferred  sales 
load  would  be  required  to  comply  with 
the  provisions  of  the  rule  and  would  not 
be  permitted  to  rely  on  a  prior 
Commission  order.  Compliance  with  the 
rule  also  would  be  required  of  any 
existing  fund  that,  after  the  adoption  of 
the  rule,  wishes  to  impose  a  deferred 
sales  load.  Comment  is  requested  as  to 
whether  all  funds  that  charge  deferred 
sales  loads  in  reliance  on  prior  orders 
should  be  required  to  comply  with  the 
provisions  of  rule  6c-10,  when  adopted. 

The  Commission  also  is  considering 
whether  to  propose  amendments  to  rules 
6c-8  and  6e-3(T),  and  issue  revised 
proposed  amendments  to  rule  6e-2 
under  the  Act.  Rule  6c-8  permits  the 
imposition  of  a  deferred  sale  load  on 
variably  annuity  contracts  issued  by 
separate  accounts.  Rule  6e-3(T),  in 
pertinent  part,  provides  exemptions  to 
permit  separate  accounts  to  impose  a 
deferred  sales  load  on  flexible  premium 
variable  life  insurance  contracts 
("flexible  premium  contracts"). 
Similarly,  the  proposed  amendments  to 
rule  6e-2  would,  in  part,  permit  the 
imposition  of  a  deferred  sales  load  by 
separate  accounts  offering  scheduled 
premium  variable  life  insurance 
contracts  ("scheduled  premium 
contracts").'  The  Commission  is 
requesting  comment  on  insurance 
considerations  relevant  to  proposing 
amendments  to  these  rules  to  conform 
the  rules  to  proposed  rule  6c-10. 

Background 

Mutual  funds  engaged  in  a  continuous 
public  offering  of  redeemable  securities. 
Until  fairly  recently,  most  of  the  sales 
and  promotional  expenses  associated 
with  this  offering  were  passed  on  to 
fund  investors  in  the  form  of  a  sales 
charge  or  "sales  load"  paid  by  the 
investor  at  the  time  fund  shares  were 
purchased  and  expressed  as  a 
percentage  of  the  public  offering  price  of 
the  shares.*  Funds  that  sold  their  shares 
to  the  public  without  a  sales  load 
formerly  represented  only  a  small 
portion  of  the  industry.''  However,  the 


'  See  Investment  Company  Act  Rel.  Nn.  14421 
(Mar.  15, 1985)  (50  FR  11709,  Mar.  25. 19651 
(proposed  amendments  to  rule  6e-2). 

•  St  e  gonerally  Report  of  the  Seturilips  and 
E\change  Commission  on  the  Public  Policy 
Implications  of  Investment  Company  Croivth,  H.R. 
Rep.  No.  2337.  89th  Cong..  2d  Sess.,  51-56.  201-209 
(1966)  (hereinafter  "Public  Policy  Implications"). 
Where  the  proceeds  of  sales  loads  were  insufficient 
to  cover  all  distribution  expenses,  the  excess  was 
borne  by  the  fund's  investment  adviser,  either 
directly  or  through  the  operation  of  an  affiliated 
underwriter.  Id  at  209. 

'  See  id.  a)  204  n.  7. 


number  and  asset  size  of  so-called  "no- 
load"  funds  increased  dramatically  in 
the  1970's.*  This  increased  competition 
from  no-load  funds  and  a  perceived 
resistance  among  mutual  fund  investors 
to  products  that  charge  front-end  sales 
loads  have  prompted  load  funds  to 
develop  alternative  methods  of 
distribution  financing,  such  as  the 
imposition  of  sales  loads  payable  other 
than  at  the  time  of  purchase. 

The  practice  of  imposing  deferred 
sales  loads  originated  with  separate 
accounts.  In  1979,  one  such  account  was^ 
granted  exemptions  from  several 
provisions  of  the  Act  to  permit  the 
imposition  of  a  "contingent  deferred 
sales  load"  ("CDSL")  »  on  variable 
annuity  contracts  issued  by  that 
account.'"  The  CDSLs  were  to  be  paid 
when  all  or  part  of  a  shareholder's 
interest  in  the  separate  account  was 
either  redeemed  from  the  account  or 
converted  to  an  annuity.  Exemptions 
were  sought  because  the  provisions  of 
the  Act  do  not  specifically  address 
situations  where  investment  companies, 
whether  separate  accounts  or  mutual 
funds,  charge  sales  loads  payable  other 
than  at  the  time  of  purchase. ' ' 
Subsequent  to  the  1979  order,  the 
Commission  received  numerous  similar 
requests  for  exemptions  from  separate 
accounts  seeking  to  impose  CDSLs  on 
variable  annuity  contracts.'*  The 


*  No  load  funds  generally  are  distributed  directly 
to  the  investing  public  by  the  fund  organization, 
without  the  intervention  of  a  retail  network  of 
broker-dealers.  The  lower  distribution  costs  that 
result  from  this  arrangement  were  traditionally  paid 
by  the  fund's  investment  adviser  or  principal 
underwriter  out  of  its  own  resources.  In  recent 
years,  many  of  such  funds  have  paid  for  distribution 
out  of  fund  assets  by  adopting  distribution  plans 
under  rule  12b-l.  Other  directly  distributed  funds 
have  imposed  relatively  modest  front-end  sales 
loads  on  their  shares  and  have  become  known  as 
"low-load"  funds. 

*  As  discussed  in  more  detail  below,  a  CDSL  is  a 
deferred  sales  load  that  is  paid,  if  at  all.  at  the  time 
of  redemption,  the  amount  of  which  would  decrease 
to  zero  if  the  shares  were  held  for  a  reasonable 
period  of  time  specified  by  the  fund.  See  infra  text 
accompanying  notes  17-23. 

■o  See  Nationwide  Life  Insurance  Company  and 
MFS  Variable  Account.  Investment  Company  Act 
Rel.  Nos.  10557  (Jan.  15. 1979)  (44  Fr  4067,  Jan.  19, 
1979)  (notice  of  application  and  10590  (Feb.  12. 1979) 
(order)  ("Nationwide"). 

' '  Specifically,  exemptions  were  sought  from 
sections  2(a)(32),  2(a)(35).  22(c).  26(a)(2)(C),  27(c)(1), 
27(c)(2)  and  27(d)  of  the  Act.  and  from  rule  22c-l 
under  the  Act.  Mutual  funds  and  related  persons 
that  desire  to  charge  a  sales  load  payable  other  than 
at  the  time  of  purchase  must  first  obtain  exemptions 
from  sections  2(a)(32).  2(<i/(35).  and  22(c)  of  the  Act. 
and  rule  22c-l  under  the  Act.  For  more  discussion  of 
why  it  is  necessary  for  mutual  funds  to  obtain 
exemptions  from  these  sections,  see  infra  notes  24- 
29  and  accompanying  text. 

'^  See.  e.g..  American  Variable  Annuity  Life 
Assurance  Co.,  el  al..  Investment  Company  Act  Rel. 
Nos.,  11025  (]an.  18, 1980)  |45  FR  652Z  Jan.  28. 1980| 
(notice  of  application)  and  11045  (Feb.  12. 1980) 
(order):  Nationwide  Life  Ins.  Co.  and  Nationwide 


Commission  codified  those  exemptions 
in  1983  when  it  adopted  rule  6c-8  under 
the  Act."  Following  that,  the 
Commission  adopted  rule  6e-3{T)  for 
flexible  premium  contracts  and 
proposed  amendments  to  rule  6e-2  for 
scheduled  premium  contracts,  broad 
exemptive  rules  which  include 
provisions  that  permit  (or  in  the  case  of 
rule  6e-2,  proposed  to  permit)  a  separate 
account  to  deduct  a  sales  load  upon 
redemption,  as  well  as  in  installments 
from  a  contractowner's  account.'* 

At  the  time  rule  6c-8  was  proposed, 
the  Commission  had  received,  and 
granted,  only  one  application  from  a 
mutual  fund  that  sought  to  charge  a 
deferred  sales  load.'^  In  the  release 
proposing  rule  6c-8.  the  Commission 
specifically  requested  comment  on 
whether,  and  under  what  conditions,  the 
proposed  rule  should  be  expanded  to 
provide  exemptions  to  mutual  funds  that 
wish  to  charge  deferred  sales  loads  on 
their  shares.  No  comments  on  this 
subject  were  received,  and  the 
Commission  decided  to  adopt  rule  6c-8 
essentially  as  proposed  and  to  consider 
later  whether  to  provide  similar 
exemptions  to  mutual  funds. 

Following  the  adoption  of  rule  6c-8. 
the  Division  of  Investment  Management 
("Division")  began  to  receive 
applications  for  exemptions  from  mutual 
fiinds  and  certain  related  persons 
("Applicants"  to  permit  deduction  of 
deferred  sales  loads  upon  redemption  of 
funds  shares,  and  to  date  has  received 
more  than  60  applications.'"  In  each 


DC  Variable  Account.  Investment  Company  Act 
Rel.  Nos.  11180  (May  22. 1980)  (45  re  36251,  May  29, 
1980]  (notice  of  application)  and  11218  (June  17, 

1980)  (order). 

"  Rule  6c-8  under  the  Act  was  proposed  in 
Investment  Company  Act  Rel.  No.  13048  (Feb.  28. 

1983)  |48  re  9532,  Mar.  7. 1983]  ( "Release  13048") 
and  adopted  in  Investment  Company  Act  Rel.  No. 
13406  ()uly  28. 1983)  (48  TO  36097,  Aug.  9, 19831.  The 
imposition  of  deferred  sales  loads  on  variable 
annuity  contracts  by  separate  accounts  is  discussed 
more  fully  in  Release  13048. 

'*  The  imposition  of  deferred  sales  loads  on 
flexible  premium  contracts  is  discussed  in 
Investment  Company  Act  Rel.  No.  14234  (Nov.  14. 

1984)  |48  FR  47208.  Dec.  3. 1984J  (adopting  rule  6e- 
3(T))  and  Investment  Company  Act  Rel.  No.  15651     ' 
(Mar.  30. 1987)  (52  FR  11187.  Apr.  &.  1987)  (adopting 
amendments  to  rule  8e-3(T)).  The  imposition  of 
deferred  sales  loads  on  scheduled  premium 
contracts  is  discussed  in  Investment  Company  Act 
Rel.  No.  14421  (Mar.  15, 1985)  (50  re  11709,  Mar.  25. 
1985]  (proposing  rule  amendments  to  rule  6e-2) 

"  See  E.F.  Hutton  Investment  Series.  Inc.. 
Investment  Company  Act  Rel.  Nos.  12079  (Dec.  4. 

1981)  [46  FR  60703.  Dec.  11. 1981)  (notice  of 
application)  and  12135  (Jan.  4. 1982)  (order). 

"  See.  e.g..  Drexel  Burnham  Fund  and  DBL  Tax- 
Free  Fund.  Inc.,  Investment  Company  Act  Release 
Nos.  16201  (Jan.  22. 1988)  (53  TO  2664.  Jan.  29. 1988| 
(notice  of  application)  and  16284  (Feb.  24.  1988) 
(order):  Keystone  America  Equity  Income  Fund. 
Investment  Company  Act  Rel.  Nos.  15633  (Mar.  19. 
1987)  |52  re  9598,  Mar.  25. 1987]  (notice  of 
application)  and  15684  (Apr  15. 19878)  (order):  FPA 


application,  Applicants  sought  to  impose 
a  CDSL.  As  noted  above, '^  a  CDSL  is  a 
deferred  sales  load  that  is  paid,  if  at  all. 
at  the  time  fund  shares  are  redeemed. 
The  amount  of  the  CDSL  decreases  to 
zero  if  redemption  does  not  occur  before 
a  specified  period  of  time.  For  instance. 
a  typical  CDSL  might  impose  a  five 
percent  charge  on  the  redemption  of 
shares  made  within  one  year  of 
purchase.  In  each  successive  year,  the 
percentage  of  the  sales  load  would  be 
reduced  by  one  percent,  with  the  result 
that  a  redemption  of  shares  that  had 
been  held  for  more  than  five  years 
would  not  be  subject  to  any  sales 
load."* 

The  majority  of  Applicants  have  been 
funds  and  related  persons  that  use  a 
combination  of  a  CDSL  and  a 
distribution  plan,  adopted  in  accordance 
with  rule  12b-l  under  the  Act 
(commondy,  and  herein,  referred  to  as  a 
"12b-l  plan"),  as  a  substitute  for 
charging  investors  a  front-end  sales 
load,"  Typically,  a  fund's  principal 


Paramount  Fund.  Inc..  Investment  Company  Act  Rel. 
Nos.  14769  (Oct.  25. 1985)  [50  FR  45520.  Oct.  31.  1985] 
(notice  of  application)  and  14803  (Nov  19. 1985) 
(order). 

"  See  supra  note  9. 

'*  Although  much  of  the  discussion  below  focuses 
on  CDSLs.  the  proposed  rule,  if  adopted,  also  would 
provide  exemptions  to  permit  the  imposition  of  non- 
contingent  deferred  sales  loads. 

'•  See.  e.g..  Eaton  Vance  California  Municipals 
Trust.  Investment  Company  Act  Rel.  Nos.  15829 
(June  26, 1987)  |52  TO  25105.  July  2, 19871  (notice  of 
application)  and  15893  (July  24. 1987)  (order):  CNA 
Investors  Trust.  Investment  Company  Act  Rel.  Nos 
15619  (Mar.  11. 1987)  (52  re  8686.  Mar  19.  19871 
(notice  of  application)  and  15672  (Apr.  9. 1987) 
(order):  PaineWebber  Investment  Series  and  Master 
Series,  as  amended.  Investment  Company  Act  Rel. 
Nos.  15579  |52  re  560a  Feb.  25. 1987)  (notice  of 
application)  and  15618  (Mar  11. 1987)  (order). 

Although  most  Applicants  do  not  charge  a  front- 
end  sales  load,  the  Commission  has  received 
several  applications  from  funds  and  related  persons 
that  sought  to  impose  both  a  front-end  sales  lodd 
and  a  CDSL  on  the  same  shares.  See.  e.g..  Keystone 
America  Equity  Income  Fund.  Investment  Company 
Act  Rel.  Nos.  15633  (.Mar  19. 1987)  [52  FR  9598.  Mar. 

25. 1987)  (notice  of  application)  and  15684  (Apr  15. 

1987)  (order):  International  Heritage  Fund  and 
International  Heritage  Securities.  Inc..  Inveslmeni 
Company  Act  Rel.  Nos.  15597  (Mar.  2, 1987)  (52  l-"R 
7354.  Mar  10. 1987]  (notice  of  application)  and  156-W 
(Mar.  27. 1987)  (order):  Continental  U.S.  Government 
Plus  Fund  Trust.  Investment  Company  Act  Rel  Nos. 
14973  (Mar.  7. 1986)  jFR  8725.  Mar.  13. 1986|  (notice 
of  application)  and  15029  (Apr.  2. 1986)  (order).  In 
addition,  some  Applicants  impose  a  front-end  sales 
load,  but  waive  that  load  for  certain  specified 
investors.  These  investors,  however,  will  be  subject 
to  a  CDSL  if  their  shares  are  redeemed  within  a 
certain  period  of  time  after  purchase.  Of  these 
Applicants,  some  stated  that  they  have  a  12l>-1  plan 
and  some  did  not  See.  e.g..  Drexel  Bumham  Fund 
and  DBL  Tax-Free  Fund.  Inc..  Investment  Company 
Act  Rel.  Nos  16201  (Jan.  22. 1988)  |53  re  2664.  Jan 

29. 1988)  (notice  of  application)  and  16284  (Feb.  24. 

1988)  (order)  (12b-l  plan):  FPA  Paramount  Fund. 
Inc..  Investment  Company  Act  Rel.  Nos.  14769  (Oct. 
25, 1985)  j.SO  FR  45520.  Oct.  31.  1985|  (notice  of 
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underwriter  initially  pays  the  sales  and 
promotional  expenses  associated  with 
the  sale  of  fund  shares,  including  any 
sales  commissions  paid  to  persons  that 
sell  the  shares.  The  principal 
underwriter  then  recovers  the  amounts 
expended  through  payments  luider  the 
fund's  12b-l  plan.*"  However,  because 
12b-l  plans  provide  that  annual 
payments  for  distribution  may  not 
exceed  a  specified  percentage  of  the 
fund's  average  net  assets,  or  some 
similar  ceiling,  it  may  be  several  years 
before  the  principal  underwriter  can 
recover  fully  the  amounts  expended  on 
the  fund's  behalf.  According  to 
Applicants,  this  delay  in  payment  raises 
the  possibility  that  a  shareholder  will 
redeem  fund  shares  before  the  payments 
under  the  funds's  12b-l  plan  have 
reimbursed  fully  the  principal 
underwriter  for  expenses  incurred  in 
connection  with  the  sale  of  those  shares. 
Thus,  Applicants  have  sought  to  impose 
on  each  redeeming  shareholder  a  COSL 
designed  to  approximate  the  amount  of 
unreimbursed  expenses.*' 

Applicants  generally  have  represented 
that  no  CDSL  will  be  imposed  upon  the 
redemption  of  shares  purchased  through 
the  reinvestment  of  dividends  or  capital 
gains  distributions.**  In  addition,  in 


UMI 


application)  and  14803  (Nov.  19.1985]  [order]  (no 
12b-l  plan):  EuroPacific  Growth  Fund.  Investment 
Company  Act  Rel.  Nos.  14161  (Sept.  17. 19B4)  (49  FR 
37492.  Sept.  24. 1964)  (notice  of  application)  and 
14195  (Oct.  15. 1984)  (order)  (12b-l  plan). 

'"  These  types  of  12b-l  plans  are  known  typically 
as  "reimbursement  plans." 

^'  The  CDSL  percentage  that  would  be  payable 
for  shares  redeemed  in  the  Tirst  year  is  calculated  to 
cover  fully  the  distribution  expenses  incurred  in 
connection  with  the  sale  of  those  shares.  The  rate  at 
which  the  CDSL  decreases  in  subsequent  years 
generally  reflects  the  rate  at  which  the  underwriter 
recovers  the  amounts  disbursed  through  payments 
under  the  fund's  12b-l  plan. 

"  But  see  E.F.  Hutton  Investment  Series,  Inc.. 
Investment  Company  Act  Rel.  Nos.  12079  (Dec.  4. 
1981)  (46  FR  60703.  Dec.  11, 1981]  (notice  of 
application]  and  12135  (Jan.  4. 1962)  (order),  which 
permits  the  Applicant,  in  some  situations,  to  impose 
a  CDSL  on  shares  purchased  through  the 
reinvestment  of  dividends  and  capital  gams 
distributions.  This  order  was  subsequently  amended 
to  prohibit  the  imposition  of  a  deferred  sales  load 
on  such  shares.  See  Investment  Company  Act  Rel. 
Nos.  16426  dune  8. 1988)  |53  FR  22255.  June  14. 1988) 
(notice  of  application)  and  16464  (|uly  1. 1968) 
(order). 

Similarly.  Applicants  generally  have  stipulated 
that  a  CDSL  will  not  be  charged  against  the  portion 
s.  of  a  shareholder's  account  that  is  attributable  to 

(  capital  appreciation.  One  order  does  permit  a  two 

<r        percent  CDSL  to  be  charged  against  a  shareholder's 
account,  including  the  portion  that  is  attributable  to 
capital  appreciation.  However,  this  order  was 
contingent  on  the  Applicant's  representation  that  no 
shareholder  will  pay  a  charge  in  any  one  year 
(inclusive  of  initial  sales  charges,  redemption 
charges,  distribution  charges,  and  CDCLs)  that  is 
greater  than  8.5  percent  of  the  share's  purchase 
price.  See  Baron  Asset  Fund  and  Baron  Capital,  inc  . 
Investment  Company  Act  Rel.  Nos.  15898  (|u)v  28. 
1987)  |52  FR  28889.  Aug.  4.  1937)  (notice  of 
application)  and  16039  (Oct.  7. 19B7)  (order). 


calculating  the  amount  of  a  CDSL  due 
upon  redemption,  shares  not  subject  to 
any  CDSL  generally  will  be  redeemed 
first.**  After  all  such  shares  have  been 
redeemed,  the  remaining  shares  will  be 
redeemed  in  the  order  purchased. 

Applicants  routinely  have  sought 
exemptions  from  sections  2(a)(32), 
2(a)(35),  22(c]  and  22(d)  of  the  Act,  and 
from  rule  22c-l  under  the  Act,  to  the 
extent  necessary  to  permit  a  CDSL.** 
Following  is  a  discussion  of  why 
exemptions  from  those  sections  are 
necessary  and  a  summary  of  the 
arguments  typically  made  by 
Applicants. 

Section  2(a)(32)  of  the  Act  defines  the 
term  "redeemable  security"  to  be  a 
security  that,  upon  its  presentation  to 
the  issuer  or  to  a  person  designated  by 
the  issuer,  entitles  the  shareholder  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  of  those  assets. 
Because  the  imposition  of  a  CDSL  would 
cause  a  redeeming  shareholder  to 
receive  an  amount  less  than  net  asset 
value  of  redeemed  shares,  Applicants 
have  requested  an  exemption  from 
section  2(a)(32)  to  the  extent  necessary 
to  have  shares  subject  to  a  CDSL  be 
considered  "redeemable  securities"  for 
purposes  of  the  Act.**  In  support  of  their 
position,  Applicants  have  maintained 
that,  although  the  imposition  of  a  CDSL 
in  effect,  could  cause  the  shareholder  to 
receive  an  amount  less  than  the  net 
asset  value  of  his  redeemed  shares. 


-'  For  purposes  of  calculating  the  CDSL  if  any. 
due  upon  redemption,  some  Applicants  track 
specific  fund  shares  purchased  and  redeemed, 
others  track  dollar  amounts  invested  and 
withdrawn,  while  others  use  a  combination  of  the 
two  methods.  The  rule  text  reflects  these  alternative 
formulation*.  See  infra  text  accompanying  note  55. 

Among  the  shares  that  most  Applicants  redeem 
first  are  share  equal  in  value  to  the  excess  of  the 
current  value  of  shares  in  the  account  over  total 
purchase  payments  made  by  thf  shareholder.  See. 
e.g..  Criterion  Special  Series.  Investment  Company 
Act  Rel.  Nos.  16009  (Sept.  28. 1987)  (52  FR  37234. 
Oct.  5. 1967)  (notice  of  application)  and  16072  (Oct 
23. 1967)  (order);  GNA  Investors  Trust.  Investment 
Company  Act  ReL  Nos.  15619  (Mar.  11. 1987)  |52  FR 
8686.  Mar.  19. 1987]  (notice  of  application)  and  l.'>672 
(Apr.  9, 1987)  (order). 

^*  See.  e.g..  Tucker  Anthony  Mutual  Fund,  as 
amended.  Investment  Company  Act  Rel.  Nos.  15708 
(Apr.  28. 1987)  |52  FR  16474.  May  5. 1967]  (notice  of 
application)  and  15745  (May  19. 1937)  (order): 
Keystone  America  Equity  Income  Fund.  Investment 
Company  Act  Rel.  Nos.  15633  (Mar.  19. 1987)  [52  FR 
9598.  Mar.  25.  1987]  (notice  of  application)  and  15684 
(Apr.  15. 1967)  (order. 

''  One  consequence  of  a  determination  that  a 
security  subject  to  a  CDSL  is  not  a  "redeemable 
security  "  under  section  2(a)(32)  is  that  the  fund 
issuing  the  security  could  not  meet  the  dennilion  of 
an  "open-end  company"  contained  in  section  5(a)(1) 
of  the  Act  115  U.S.C.  80a-5(ii)(l)|.  Section  5(a)(1) 
defines  an  "open-end  company"  as  a  "management 
company  which  is  offering  for  sale  or  has 
outstanding  any  redeemable  security  of  which  it  is 
the  issuer." 


payment  of  a  CDSL  does  not  prevent  a 
redeeming  shareholder  from  receiving 
his  proportionate  share  of  the  fund's 
current  net  asset  value.  Rather, 
Applicants  have  argued  that  payment  of 
a  CDSL  constitutes  only  the  payment  of 
the  same  sales  load  that  could  have 
been  charged  when  the  shares  were 
purchased. 

Section  2(a](35)  defines  the  term 
"sales  load"  to  be  an  amount  properly 
chargeable  to  sales  or  promotional 
expenses  that  are  paid  at  the  time  the 
securities  are  purchased.*"  Because 
CDSLs  are  not  charged  at  the  time  of 
purchase.  Applicants  routinely  have 
requested  an  exemption  from  section 
2(a](35].  Applicants  have  maintained 
that  a  COSL,  in  essence,  is  a  sales  load 
because  a  CDSL  is  used  to  pay  expenses 
relating  to  sales  and  promotional 
activities,  and  that  the  basic  nature  of  a 
CDSL  as  a  sales  charge  is  not  changed 
by  the  fact  that  payment  is  deferred  and 
made  contingent  upon  the  occurrence  of 
a  certain  event. 

Section  22(c)  of  the  Act  and  rule  22c-l 
thereunder  require  that  the  price  of  a 
redeemable  security  issued  by  a  fund, 
for  purposes  of  sale,  redemption  and 
repurchase,  be  based  on  the  fund's 
current  net  asset  value.  Because  a  CDSL 
would  cause  a  redeeming  shareholder  to 
receive  an  amount  less  than  the  net 
asset  value  of  the  redeemed  shares. 
Applicants  have  sought  an  exemption 
from  this  section  and  rule,  arguing  that 
the  redemption  price  of  shares  subject  to 
a  CDSL  is  based  on  current  net  asset 
value,  and  that  a  CDSL  imposed  at  the 
time  shares  are  redeemed  simply  is 
deducted  from  the  redemption  price  in 
arriving  at  the  net  proceeds  payable  to 
the  shareholder. 

Section  22(d)  of  the  Act  requires  a 
mutual  fund,  its  principal  underwriter, 
and  any  dealer  in  redeemable  securities 
issued  by  a  fund  to  sell  securities  only  at 
a  current  public  offering  price  described 
in  the  fund's  prospectus.  Because  sales 
loads  [i.e..  front-end  sales  loads)  have 
traditionally  been  a  component  of  the 
public  offering  price,  section  22(d)  has 
required  historically  that  all  investors  be 


"  Section  2(a)(35)  of  the  Act  defines  "sales  load  " 
as  ]t|he  difference  between  the  price  of  a  security  to 
the  public  and  that  portion  of  the  proceeds  from  its 
sale  which  is  received  and  invested  or  held  for 
investment  by  the  issuer  (or  in  the  case  of  a  unit 
investment  trust,  by  the  depositor  or  trustee),  less 
any  portion  of  such  difference  deducted  for  trustee's 
or  custodian's  fees,  insurance  premiums,  issue 
taxes,  or  administrative  expenses  or  fees  which  are 
not  properly  chargeable  to  sales  or  promotional 
activities.  In  the  case  of  a  periodic  payment  plan 
certificate,  "sales  load"  includes  the  sales  load  on 
any  investment  company  securities  in  which  the 
payments  made  on  such  certificates  are  invested,  as 
well  as  the  sales  load  on  the  certificate  itself 


charged  the  same  load.*''  Funds  seeking 
to  charge  different  amounts  of  sales 
loads  to  different  classes  of  investors  or 
for  different  classes  of  transactions 
were,  therefore,  required  to  seek  an 
exemption  from  section  22(d).  These 
applications  were  codified  in  rule  22d-l 
Under  the  Act  [17  CFR  270.22d-l].*« 

By  its  terms,  rule  22d-l  applies  to  the 
sale  of  redeemable  securities  "at  prices 
that  reflect  scheduled  variations  in,  or 
elimination  of,  the  sales  load."  Because 
this  language  contemplates  sales  loads 
paid  at  the  time  of  purchase,  the 
exemption  provided  by  rule  22d-l  does 
not  extend  to  scheduled  variations  in 
deferred  sales  loads.  Therefore, 
Applicants  seeking  to  offer  scheduled 
variations  in.  or  elimination  of,  CDSLs  to 
specified  classes  of  investors,  or  in 
connection  with  specified  classes  of 
transactions,  have  requested 
exemptions  from  section  22(d).*'  In 


"  See  Investment  Company  Act  Rel.  No.  13183 
(Apr.  22. 1983)  )48  FR  1987.  May  3. 1983].  in  which 
the  Commission  proposed  rule  22d-6  (later 
renumbered  rule  22d-l)  under  the  Act.  See  also 
Public  Policy  Implications,  supra  note  6.  at  221. 

**  Rule  22d-l  was  adopted  in  Investment 
Company  Act  Rel.  No.  14390  (Feb.  22, 1985)  (50  FR 
7909.  Feb.  27, 1985].  Rule  22d-l  provides  that  the 
issuer,  principal  underwriter,  or  dealer  in 
redeemable  securities  may  sell  those  securities  at 
prices  that  reflect  scheduled  variations  in.  or 
elimination  of,  the  sales  load  for  particular  classes 
of  shareholders  or  transactions,  provided  that  (1) 
the  scheduled  variation  is  applied  uniformly  to  all 
offerees  in  the  class  specified;  (2)  the  fund  furnishes 
to  existing  shareholders  and  prospective  investors 
adequate  information  concerning  any  scheduled 
variation  as  prescrdibed  in  applicable  registration 
statement  form  requirements:  (3)  the  fund  revises  its 
prospectus  and  statement  of  additional  information 
to  describe  any  new  variation  prior  to  making  the 
variation  available  to  purchasers;  and  (4)  the  fund 
informs  existing  shareholders  of  the  new  variation 
within  one  year  of  the  date  the  variation  is  first 
made  available  to  purchasers  of  the  fund's  shares. 

"  For  exan>ple.  many  Applicants  stated  that  the 
CDSL  would  be  waived  if  the  shares  were  redeemed 
under  such  circumstances  as  (1)  the  death  or 
disability  of  the  shareholder:  (2)  certain 
distributions  from  Individual  Retirement  Accounts 
(IRAs)  or  other  qualiHed  retirement  plans:  (3) 
involuntary  redemptions  of  accounts;  or  (4) 
redemptions  effected  by  employees,  and  spouses 
and  minor  children  of  those  employees  of  the  fund, 
investment  adviser,  or  underwriter.  See.  e.g., 
Shearson  Lehman  Asset  Allocation  Fund. 
Investment  Company  Act  Rel.  ,Nos.  15530  (Jan.  12. 
1987)  [52  FR  2169.  )an.  20. 1987]  (notice  of 
application)  and  15566  (Feb.  4. 1987)  (order): 
Keystone  America  Equity  Income  Fund.  Investment 
Company  Act  Rel.  Nos.  15633  (Mar.  19. 1987)  [52  FR 
9598.  Mar.  25.  1987]  (notice  of  application)  and  15684 
(Apr.  15.  1987)  (order):  Paine  Webber  Investment 
Series  and  Master  Series,  as  amended.  Investment 
Company  Act  Rel.  Nos.  15579  (Feb.  13. 1987)  |52  FR 
5608.  Feb.  25. 1987]  (notice  of  application)  and  15618 
(Mar.  11.  1987)  (order).  In  addition,  some  Applicants 
have  requested  exemptions  lo  permit  a  CDSL  to  be 
reduced  or  waived  for  redemptions  by  shareholders 
who  had  purchased  fund  shares  of  a  specified  value. 
See.  e.g..  Mackay-Shields  Mainstay  Series  Fund,  as 
amended.  Investment  Company  Act  Rel.  Nos.  15718 
(May  5. 1987)  |52  FR  17654.  May  11. 1987]  (notice  of 
application)  and  15758  (May  29. 1987)  (order): 
Tucker  Anthony  Mutual  Funds,  as  amended. 


seeking  these  exemptions.  Applicants 
have  represented  that  either  the 
scheduled  variations  would  be  imposed 
subject  to  the  conditions  set  forth  in  rule 
22d-l  under  the  Act  for  scheduled 
variations  in  front-end  sales  loads,  or 
the  scheduled  variations  would  satisfy 
equivalent  conditions  set  forth  in  the 
particular  application. 

The  Commission  granted  the  CDSL 
exemptions  under  section  6(c)  of  the  Act 
[15  U.S.C.  80a-6(c)l.*o  Those  exemptions 
were  based  on  several  representations. 
Applicants  represented  that  a  CDSL 
would  be  more  advantageous  to 
shareholders  than  a  front-end  sales  load 
because  shareholders  would  have  a 
^  greater  amount  of  money  available  for 
investment  at  the  time  of  purchase. 
Applicants  also  represented  that 
shareholders  would  not  be  charged  any 
greater  amoimt  as  a  CDSL  than  they 
could  have  been  charged  as  a  front-end 
sales  load.'*  Other  representations 
related  to  the  administration  and 
calculation  of  CDSLs.'* 

Discussion 

A.  Proposed  Ru/e  6c-10 

Proposed  rule  6c-10  would  provide 
exemptions  to  permit  the  use  of  a 
deferred  sales  load,  including  a  CDSL, 
provided  that  certain  conditions  are  met. 
The  proposal  would  obviate  the  need  for 
funds  to  obtain  individual  exemptive 
orders  prior  to  charging  CDSLs.  The 
proposed  rule  would  also  permit  a  fund 
to  use  other  types  of  deferred  sales 
loads,  such  as  a  sales  load  deducted  in 
one  or  more  installme»ts  over  time.  Any 
combination  of  front-end  and  contingent 
or  non-contingent  deferred  sales  loads 
would  be  permissible. 

The  proposed  rule  is  intended  to 
provide  greater  flexibility  to  mutual 
funds  in  their  distribution  arrangements. 
In  this  regard,  the  proposal  should  be 
read  together  with  the  recently  proposed 
amendments  to  rule  12b-l  under  the 


Investment  Company  Act  Rel.  Nos.  15708  (Apr.  28. 
1987)  |52  FR  16474.  May  5. 1987]  (notice  of 
application)  and  15745  (May  19. 1987)  (order). 

'"  Section  6(c)  authorizes  the  Commission  to 
grant  an  exemption  from  the  Act  "if  and  to  the 
extent  that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the  purposes 
farily  intended  by  the  policy  and  provisions  of  (the 
Act]  " 

"  While  some  Applicants  specifically  made  this 
representation,  others  were  silent  on  the  question. 
However,  none  of  the  exemptive  orders  issued  by 
the  Commission  permit  the  imposition  of  a  CDSL 
that  could  exceed  the  maximum  front-end  sales  load 
permitted  under  Article  III.  section  26(dl  of  the 
Rules  of  Fair  Practice  of  the  National  Association  of 
Securities  Dealers  ( "NASD  Rules"). 

'*  See  supra  notes  22-23  and  accompanying  text. 


Act;  ''  the  proposal  seeks  to  afford 
shareholders  the  alternative  of  deferring 
payments  for  distribution  without  the 
use  of  12b-l  plans. 

The  availability  of  proposed  rule  6c- 
10  would  be  subject  to  specific 
conditions.  These  conditions  would:  (i) 
Require  funds  to  calculate  the  amount  of 
a  deferred  sales  load  payable  upon 
redemption  as  being  the  lesser  of  the 
amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  the  same  or  a 
lower  percentage  of  the  net  asset  value 
of  the  shares  at  the  time  of  redemption; 
(ii)  prohibit  funds  from  charging  a 
deferred  sales  load,  or  combination  of 
deferred  sales  load  and  front-end  sales 
load,  that  exceeds  the  maximum  sales 
charge  that  could  have  been  imposed  at 
the  time  the  shares  were  purchased 
under  Article  III,  section  26(d)  of  the 
Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers 
("NASD  Rules");  (iii)  prohibit  funds  from 
charging  any  amount  to  shareholders  or 
to  the  fund  that  represents  interest,  or 
any  similar  or  related  charge,  on  the 
unpaid  balance  of  a  deferred  sales  load; 
(Iv)  prohibit  funds  from  charging  a 
deferred  sales  load  on  any  amount  that 
represents  an  increase  in  the  value  of 
fund  shares  due  to  capital  appreciation; 
(v)  prohibit  fimds  from  imposing  a 
deferred  sales  load  on  shares,  or 
amounts  represertting  shares,  purchased 
through  the  reinvestment  of  dividends  or 
capital  gains  distributions;  (vi)  require 
funds  that  impose  a  deferred  sales  load, 
all  or  part  of  which  is  payable  at  the 
time  of  redemption,  to  calculate  the 
amount  of  the  load  by  considering  all 
shares,  or  amounts  respresenting  shares, 
that  are  not  subject  to  any  deferred 
sales  load  to  be  redeemed  first,  with  al! 
other  shares  to  be  considered  redeemed 
in  the  order  purchased,  unless  a 
different  order  is  used  that  would  result 
in  a  lower  deferred  sales  load;  and  (vii) 
permit  funds;to  offer  scheduled 
variations  in',  or  elimination  of,  deferred 
sales  loads  for  particular  classes  of 
shareholders  or  transactions,  subject  to 
the  substantive  conditions  applicable  to 
front-end  sales  loads  under  rule  22d-l. 
In  addition,  the  proposed  rule  would 
prohibit  funds  that  charge  deferred  sales 
loads  from  holding  themselves  out  or 
being  held  out  as  "no-load"  funds  or 
being  promoted  in  a  manner  that  is 
likely  to  convey  to  investors  the 
impression  that  no  charges  for  sales  or 


"  Sec  Release  16431.  supra  note  4.  at  n.84.  In 
Release  16431.  the  Commission  noted  that  proposed 
rule  6(:-10  would  be  forthcoming.  Id. 
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promotional  expenses  are  imposed  on 
fund  shares. 

The  conditions  are  intended  to:  (i) 
Reduce  investor  confusion  concerning 
the  amount  of  deferred  sales  loads  that 
could  be  charged  and  the  schedule  of 
any  installment  payments  to  be  made, 
(ii)  provide  shareholders  the  alternative 
of  deferring  sales  load  payments  while 
minimizing  the  prospect  of  these 
payments  being  imposed  to  impede  the 
redemption  of  fund  shares.'*  and  (iii) 
provide  that  deferred  sales  loads  be 
imposed  and  administered  in  a  manner 
substantially  comparable  to  front-end 
sales  loads.  Most  of  the  conditions  are 
based  on  those  developed  by  the 
Commission  in  issuing  exemptive  orders 
on  individual  applications  for  CDSLs. 

1.  Scope  of  the  Rule 

Paragraph  (c)(3)  of  the  proposed  rule 
defines  the  term  "deferred  sales  load"  to 
mean  "any  amount  properly  chargeable 
to  sales  or  promotional  expenses  that  is 
or  may  be  deducted  directly  from  a 
shareholder's  account  in  one  or  more 
installments  during  the  term  of  the 
investment,  or  upon  redemption,  or 
both."  •*  Under  that  definition,  a  fund 
could  impose  a  sales  load  that  is 
payable  bylhe  shareholder  while  the 
shares  are  being  held,  or  upon 
redemption  of  the  shares,  or  both.  For 
example,  the  proposed  rule  would 
permit  a  fund  to  offer  shareholders  the 
option  of  paying  a  deferred  sales  load  in 
installments  payable  out  of  the 
shareholder's  account  at  specified 
intervals.  If  the  shareholder  redeemed 
before  the  load  was  fully  paid,  the 
balance  could  be  deducted  from  the 
redemption  proceeds." 

By  providing  an  exemption  to  permit 
deferred  sales  loads,  regardless  of 
whether  the  deferred  sales  load  is 
subject  to  any  contingency,  proposed 
rule  6c-10  would  facilitate  providing 
investors  with  alternatives  to  sales 
loads  that  are  charged  at  the  times  fund 


'*  While  there  may  be  tjenefits  lo  deferring  sales 
load  payments,  it  should  be  noted  that  where  a  fund 
impose*  a  I2t>-1  fee  together  with  a  deferred  sales 
load,  the  benents  of  deferral  are  diminished, 
particularly  if  the  fund  must  pay  interest  on 
amounts  advanced  by  the  principal  underwriter  in 
anticipation  of  reimbursement  See  Release  16431. 
supra  note  4,  at  n.90  and  accompanying  text. 

^*  Since  a  CDSL  is  a  type  of  deferred  sales  load, 
all  references  in  the  proposed  rule  to  deferred  sales 
loads  include  CDSLs.  Paragraph  (c)(4)  of  the 
proposed  rule  deRnes  a  CDSL  to  be  "a  deferred 
sales  load  that  is  paid,  if  at  all.  at  the  time  of 
redemption,  the  amount  of  which  would  decrease  to 
zero  if  the  shares  were  held  for  a  reasonable  period 
of  time  specified  by  the  company." 

"  Regardless  of  how  the  deferred  sales  load  is  to 
be  paid,  the  maximum  amount  of  the  deferred  sales 
load  that  could  be  imposed  and  the  schedule  of  any 
installment  payments  would  have  to  be  disclosed 
properly  in  the  fund's  prospectus.  See  infra  notes 
61-66  and  accompanying  text. 


shares  are  purchased.  In  addition, 
although  no  exemptive  applications 
have  been  received  from  Applicants 
seeking  to  impose  deferred  sales  loads 
other  than  CDSLs."  such  arrangements 
raise  few  issues  that  have  not  been 
addressed  in  the  context  of  CDSLs," 
and  there  is  no  apparent  reason  to 
distinguish  between  CDSLs  and  other 
types  of  deferred  sales  loads. 

2.  Calculation  of  Deferred  Sales  Loads 

In  the  majority  of  the  CDSL  exemptive 
applications.  Applicants  have,  in  effect, 
represented  that,  when  a  share  subject 
to  a  CDSL  is  redeemed,  the  maximum 
CDSL  payable  on  that  share  will  be 
determined  as  a  specifled  percentage  of 
the  share's  net  asset  value  at  the  time  it 
was  purchased.  By  calculating  the  CDSL 
as  a  percentage  of  net  asset  value  at  the 
time  of  purchase,  rather  than  as  a 
percentage  of  net  asset  value  at  the  time 
of  redemption.  Applicants,  in  effect, 
permit  investors  to  ignore  the  possibility 
of  a  higher  sales  load  payment  resulting 
from  market  appreciation.'* 

Subject  to  one  exception,  described 
below,  this  method  of  calculation  would 
be  incorporated  into  paragraph  (a)(l)(i) 
of  proposed  rule  60-IO.  In  addition, 
paragraph  (a)(l)(ii)  would  provide  that  if 
a  fund  imposes  a  deferred  sales  load 
payable  in  installments,  each 
installment  payment  would  have  to  be 
expressed  either  as  specified  dollar 
amount  or  calculated  as  a  specified 
percentage  of  the  net  asset  value  at  the 
time  of  purchase.  These  requirements 
are  intended  to  enable  shareholders 
both  to  (i)  calmilate  readily,  at  the  time 
of  investment,  the  total  deferred  sales 
loads  that  could  be  charged  and  (ii) 


'''  while  no  exemptive  applications  have  been 
received  from  Applicants  seeking  to  impose 
deferred  sales  loads  other  than  CDSLs.  the  Division 
has  received  a  number  of  informal  inquiries  on  the 
subject.  The  subject  has  also  been  raised  in  an 
article  on  a  related  topic.  See  Gardiner.  Mutual 
Fund  Financing  of  Share  Distribution  Expenses.  20 
Review  of  Securities  and  Commodities  Regulation 
77.  S3  (May  13, 1987)  ("Gardiner"). 

^*  The  Commission  also  has  had  extensive 
experience  in  reviewing  a  variety  of  deferred  sales 
load  arrangements  in  the  context  of  separate 
accounts.  See  supra  note*  9-14  and  accompanying 
text. 

"  For  example,  a  S  percent  maximum  CDSL  on  a 
share  whoae  net  asset  value  at  the  time  of  purchase 
was  SIOO.  but  at  the  time  of  redemption  had  risen  to 
S150.  would  be  S5.  not  $7.50. 

Applicants  have  used  different  terminology  to 
express  this  method  of  calculation.  For  instance, 
most  Applicants  represented  that  the  maximum 
amount  of  the  CDSL  would  be  calculated  as  a 
percentage  of  the  "purchase  price"  of  the  redeemed 
securities.  Since  in  the  context  of  a  deferred  sales 
load,  the  entire  amount  paid  is  invested,  the  term 
"purchase  price"  is  simply  another  way  to  express 
the  net  asset  value  of  the  redeemed  shares  at  the 
lime  of  purchase. 


compare  deferred  sales  loads  charged 
by  competing  funds.*"* 

Althou^  the  maximum  CDSLs 
payable  imder  the  exemptive  orders  are 
calculated  generally  as  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  they  were  purchased, 
many  Applicants  stipulated  that  a  lower 
CDSL  would  be  imposed  on  redeemed 
shares  whose  net  asset  value  had 
declined  since  they  were  purchased. 
This  reduction  in  CDSL  was 
accomplished  by  applying  the  same 
specified  percentage  to  the  reduced  net 
asset  value,  rather  than  to  the  original, 
higher,  net  asset  value  at  the  time  of 
purchase.*  *  Proposed  paragraph  6c- 
10(a)(l)(i)  would  essentially  codify  these 
orders  and  also  require  this  practice  for 
other  deferred  sales  loads  payable  upon 
redemption. 

Specifically,  paragraph  (a)(l)(i)  of  the 
proposed  rule  would  require  any  fund 
that  imposes  a  deferred  sales  load 
payable  upon  redemption  to  calculate 
the  deferred  sales  load  as  being  the 
lesser  of  the  (i)  amount  that  represents  a 
stated  percentage  of  the  net  asset  value 
of  the  shares  at  the  time  of  purchase,  or 
(ii)  the  amount  that  represents  the  same 
or  a  lower  percentage  of  the  net  asset 
value  of  the  shares  at  the  time  of 
redemption.  All  other  provisions  of  rule 
6c-10  would  also  have  to  be  satisfied. 
Thus,  for  example,  funds  would  remain 
subject  to  paragraph  (a)(4)  of  the 
proposed  rule,  which  would  prohibit  the 
imposition  of  a  deferred  sales  load  on 
any  amount  which  represents  capital 
appreciation.** 

Fimds  that  charge  deferred  sales  loads 
payable  upon  redemption  would  be 
required  to  use  this  method  of 
calculation  so  that,  in  a  falling  market, 
an  investor  would  not  pay  a  deferred 


*"  By  requiring  that  deferred  sales  loads  be 
calculated  as  a  percentage  of  the  net  asset  value  at 
the  time  of  purchase,  the  proposed  rule  also  is 
intended  to  make  it  easier  for  shareholders  to 
compare  funds  that  charge  a  deferred  sales  load 
with  funds  that  charge  a  combination  of  a  front-end 
sales  load  and  deferred  sales  load.  Form  N-IA 
requires  front-end  sales  loads  to  be  calculated  as  a 
percentage  of  the  net  amount  invested,  as  well  as  a 
percentage  of  the  public  offering  price. 

*'  See.  e.g..  Keystone  American  Equity  Income 
Fund,  Investment  Company  Act  Rel.  No*.  15633 
(Mar.  19. 1967)  |52  FR  9596,  Mar.  25. 1987)  (notice  of 
application)  and  1S6R4  (Apr.  IS,  1967]  (order): 
MetLife-State  Street  Equity  Trust  Investment 
Company  Act  Rel.  Nos.  15072  (Apr.  24, 1986)  (51  FR 
16244,  May  1, 1986]  (notice  of  application)  and  15107 
(May  19. 1906)  (order). 

**  The  rule  would  not  permit  for  example,  a 
deferred  sales  load  to  be  set  at  2  percent  of  the  net 
asset  value  of  the  shares  at  the  time  of  redemption.-  < 
subject  to  a  cap  of  7  percent  of  the  value  of  the 
shares  at  the  time  of  purchase.  To  do  so  would 
permit  a  sales  load  on  capital  appreciation  until  the 
cap  was  reached,  in  contravention  of  paragraph 
(a||4).  For  more  discussion  of  the  capital 
appreciation  issue,  see  infra  text  following  note .52. 


sales  load  upon  redemption  that  would 
be  higher  as  a  percentage  of  the 
investor's  total  account  than  would  have 
been  the  case  had  the  investor  paid  the 
load  at  the  time  of  purchase.  Without 
such  a  requirement,  the  proportionate 
increase  in  the  impact  of  a  sales  load 
might  impinge  on  an  investor's  freedom 
to  redeem  shares.**  The  Commission 
specifically  requests  comment  as  to 
whether  this  method  of  calculation 
should  be  permissive  rather  than 
mandatory. 

Paragraph  (a)(l)(ii)  would  permit,  but 
not  require,  a  fund  that  imposes  a 
deferred  sales  load  payable  on  an 
installment  basis  to  calculate  the 
deferred  sales  load  as  being  the  lesser  of 
(i)  the  amount  that  represents  a  stated 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  (ii)  the 
amount  that  represents  the  same  or  a 
lower  percentage  of  the  net  asset  value 
of  the  shares  at  the  time  the  installment 
is  paid,  provided  again  that  all  other 
provisions  of  rule  6c-10  are  satisfied. 
The  intent  of  this  provision  is  to  permit  a 
fund  that  imposes  a  deferred  sales  load 
payable  on  an  installment  basis  to 
impose  a  lower  deferred  sales  load  in  a 
falling  market  Unlike  the  comparable 
provision  in  proposed  paragraph 
(a)(l)(i).  however,  proposed  paragraph 
(a)(l)(ii)  would  be  permissive.  The 
Commission  is  not  proposing  to  require 
this  method  of  calculation  because  the 
concern  that  deferred  sales  loads  would 
be  imposed  in  such  a  manner  as  to 
impede  the  redemption  of  fund  shares  is 
not  releveant  to  deferred  sales  load 
payable  on  an  installment  basis.  The 
Commission  is  also  concerned  that 
possible  investor  confusion  and 
difficulties  relating  to  the  computation  of 
the  sales  load  would  outweigh  the 
benefits  that  would  otherwise  exist  by 
using  this  method  of  calculation. 
However,  the  Commission  specifically 
requests  comment  on  whether,  in  the 
context  of  installment  payments,  this 
method  of  calculation  should  be 
mandatory  rather  than  permissive. 

3.  Reference  to  the  NASD  Rules  of  Fair 
Practice 

Paragraph  (a)(2)  of  proposed  rule  6c- 
10  would  limit  exemptions  to  those 
funds  whose  maximum  amount  of  all 
front-end  and  deferred  sales  loads  do 
not  exceed  the  maximum  sales  charge 
permissible  as  a  front-end  sales  load 
under  Article  111,  section  26(d)  of  the 
NASD  Rules.**  As  stated  earlier,  none 


♦'  See  supra  note  25  and  accompanying  text. 

**  Article  III.  section  28(d)(1)  of  the  NASD  Rules 
states  that  the  "maximum  sales  charge  on  any 
transaction  shall  not  exceed  8.5%  of  the  offering 
price."  The  section  also  establishes  lowei*  maximum 


of  the  exemptive  orders  issued  by  the 
Commission  permit  the  imposition  of  a 
CDSL  that  would  exceed  the  maximum 
front-end  sales  load  permitted  under  the 
NASD  Rules.  In  addition,  AppUcants 
that  sought  to  charge  both  a  front-end 
sales  load  and  a  CDSL  have  stipulated 
that  the  aggregate  of  the  front-end  sales 
load  and  the  maximum  CDSL  payable 
would  not  exceed  the  NASD 
limitations.**  Accordingly,  paragraph 
(a)(2]  would  codify  this  practice  and 
apply  it  to  the  other  types  of  deferred 
sales  loads  permissible  under  the 
proposed  rule. 

Article  III,  section  28(d)  of  the  NASD 
Rules  was  adopted  in  1975  imder  the 
authority  granted  to  the  NASD  by 
section  22(b)  of  the  Act  (15  U.S.C.  80a- 
22(b)].  The  authority  was  granted  to  the 
NASD  as  part  of  the  1970  amendments 
to  the  Act,**  and  reflects  a 
Congressional  judgment  that  sales  loads 
on  mutual  fund  shares  should  allow  for 
both  reasonable  compensation  for  sales 
personnel,  broker-dealers  and 
underwriters,  and  reasonable  sales 
loads  to  shareholders.*''  While  section 
22(b)  and  the  NASD  Rules  speak  in 
terms  of  sales  loads  or  charges  that  are 
included  in  the  public  offering  price  of 
fund  shares,  it  would  be  in  accordance 
with  the  purpose  of  those  provisions  to 
prohibit  funds  relying  on  the  proposed 
rule  from  charging  deferred  sales  loads 
that,  alone  or  in  combination  with  front- 
end  sales  loads,  would  exceed  the 
maximum  charge  permissible  under  the 
NASD  Rules.** 

As  stated  previously,  the  majority  of 
Applicants  have  been  funds  that  use  a 
combination  of  a  CDSL  and  a  12b-l  plan 
as  a  substitute  for  charging  investors  a 
front-end  sales  load.*'  Payments  under 
12b-l  plans  are  often  used  to  pay  sales 
commissions  and  other  types  of 
distribution  costs  traditionally  covered 
by  sales  loads.*"  Accordingly,  comment 


sales  charges  where  fund  investors  are  not  given 
certain  favorable  treatement  with  respect  to 
dividend  reinvestment  and  quantity  discounts  on 
sales  charges  imposed  on  single  and  multiple  share 
purchases. 

**  See  supra  note  31  and  accompanying  text. 

**  See  investment  Company  Amendments  Act  of 
1970,  Pub.  L  No.  91-M7,  84  Stat.  1413-1436  (1970). 

*'  See  section  22(b)(1)  of  the  Act.  See  also  H.R. 
Rep.  No.  1631.  91st  Cong..  2d  Sess.  28  (1970):  S.  Rep. 
No.  184. 91st  Cong..  1st  Se8«.  7-8  (1969). 

**  On  a  related  matter,  under  the  amendments  to 
rule  12b-l  proposed  in  Release  16431.  if  adopted, 
the  existence  of  a  deferred  sales  load  should  be 
considered  a  surrounding  circumstance  when 
directors  consider  the  NASD  Rules  in  adopting  or 
continuing  a  12b-l  plan.  See  Release  16431,  supra 
note  4,  at  nn.ie7-d9  and  accompanying  text. 

**  See  supra  notes  19-21  and  accompanying  text. , 

•'  See  Release  16431,  supra  note  4,  at  text 
following  n.122.  The  Commission  has  recently 
proposed  that  the  term  "asset-based  sales  load"  be 
used  to  refer  to  payments  made  under  12b-1  plans. 
See  id.  at  n.194  and  accompanying  text. 
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is  requested  on  whether  funds  with  12b- 
1  plans  should  be  prohibited  from 
imposing  a  deferred  sales  load  where 
the  total  of  all  front-end  sales  loads, 
deferred  sales  loads,  and  I2l>-1  fees 
exceeds  the  NASD  maximum,  and 
whether  any  distinction  should  be 
drawn  in  such  circumstances  between 
non-contingent  deferred  sales  loads  and 
CDSLs. 

4.  Interest,  Carrying  and  Finance 
Charges 

Proposed  paragraph  6c-10(a)(3)  would 
prohibit  a  fund  from  imposing  a  deferred 
sales  load  if  any  charge  is  imposed  on 
shareholders  or  the  fund  that  is  intended 
to  be  a  payment  of  interest  or  similar 
charge  on  the  amoimt  of  load  deferred. 
Moreover,  any  penalty  or  fee  charged 
upon  early  payment  of  a  deferred  sales 
load  would  be  considered  an  interest 
charge  and  would,  therefore,  be 
prohibited  by  proposed  paragraph  (a)(3). 

Like  the  exemptions  previously 
granted  under  section  6(c)  of  the  Act, 
proposed  rule  6c-10  is  premised  on  the 
recognition  that  deferred  sales  loads 
may  be  preferable  to  some  investors  in 
lieu  of  front-end  sales  loads  because 
investors  may  have  more  money 
available  for  investment  at  the  time  of 
purchase.  This  possible  benefit  would 
be  greatly  diminished,  if  not  eliminated, 
if  funds  were  allowed  to  impose  interest 
or  similar  charges  on  the  amount  of  load 
deferred.  **  Nevertheless,  the  possibility 
exists  that  some  investors  may  be 
willing  to  pay  interest  on  the  amount  of 
sales  load  deferred  if  the  interest  rate 
charged  is  less  than  the  expected  rate  of 
appreciation  of  the  investment. 
Accordingly,  the  Commission  requests 
comment  on  whether  funds  should  be 
permitted  to  charge  interest  on  the 
amount  of  the  load  deferred.  *^ 


"  while  none  of  the  Applicants  impose  interest 
or  similar  charges  on  shareholders  for  the  amount  of 
sales  loads  deferred  under  a  CDSL.  many  funds  that 
charge  I2l>-1  fees  and  CDSLs  do  pay  interest  on 
amounts  advanced  by  the  principal  underwriter  in 
anticipation  of  reimbursement.  See  supra  note  34. 

"  At  least  one  commentator  has  raised  the  issoe 
of  whether  the  use  of  deferred  sales  load 
arrangements  should  be  considered  an  extension  uf 
credit  on  mutual  fund  shares  that  would  be 
prohibited  under  section  11(d)(1)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78k(d)(1|).  See 
Gardiner,  supra  note  37,  at  83.  Neither  the 
Commission  nor  its  staff  has  formally  addressed 
this  issue  in  the  past.  Nevertheless,  the  Commission 
is  aware  that  while  such  arrangements  may  be 
viewed  as  involving  an  extension  of  credit  whether 
or  not  there  is  an  explicit  interest  charge,  the  staff  of 
the  Division  of  Market  Regulation  has  informally 
indicated  that  it  would  not  regard  the  use  of 
deferred  sales  charges  on  mutual  funds  as 
prohibited  by  section  11(d)(1).  _ 
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5.  Capital  Appreciation  of  Fund  Shares 

Paragraph  (a)(4)  of  the  proposed  rule 
would  prohibit  a  fund  from  imposing  a 
deferred  sales  load  on  any  amount  that 
represents  an  increase  in  the  value  of 
fund  shares  due  to  capital  appreciation. 
Virtually  all  Applicants  have 
represented  that  no  CDSL  will  be 
imposed  on  such  amounts.  A  sales  load 
on  capital  appreciation  would 
essentially  constitute  a  performance- 
based  sales  load.  Such  a  sales  load 
would  also  be  inconsistent  with  the 
argument  that  deferral  of  a  sales  load  is 
mainly  a  matter  of  timing  and  does  not 
affect  the  amount  or  nature  of  the 
charge.  Thus,  paragraph  (a)(4)  would 
codify  a  condition  of  prior  exemptive 
orders,  and  would  apply  the  restriction 
to  other  types  of  deferred  sales  loads 
permissible  under  the  rule. 

6.  Reinvested  Dividends  and  Capital 
Gains  Distributions 

Paragraph  (a)(5)  of  the  proposed  rule 
would  prohibit  the  imposition  of  a 
deferred  sales  load  on  shares  purchased 
through  the  reinvestmem  of  dividends  or 
captial  gains  distributions.  Applicants 
for  exemptions  generally  have 
represented  that  no  CDSL  will  be 
imposed  on  such  shares.  "^  Paragraph 
(a)(5)  would,  therefore,  codify  this 
condition  of  prior  exemptive  orders,  and 
apply  it  to  the  other  types  of  deferred 
sales  loads  permissible  under  the 
proposed  rule. 

Although  virtually  no  fund  presently 
charges  a  CDSL  on  shares  acquired 
through  the  reinvestment  of  dividends, 
some  funds  do  impose  a  front-end  sales 
load  on  such  shares.  Accordingly, 
comment  is  requested  on  whether  a  fund 
should  be  permitted  to  impose  a 
deferred  sales  load  on  shares  purchased 
through  dividend  reinvestment. 

7.  Order  of  Redemption 

Paragraph  (a)(6)  of  the  proposed  rule 
would  require  a  fund  that  imposes  a 
deferred  sales  load,  all  or  part  of  which 
is  paid  at  the  time  of  redemption,  to 
calculate  the  amount  of  the  load  by 
considering  all  shares,  or  amounts 
representing  shares,  that  are  not  subject 
to  any  deferred  sales  load  to  be 
redeemed  first.  Thus,  the  first  shares  or 
amounts  to  be  redeemed  would  be  those 
attributable  to  capital  appreciation,  the 
reinvestment  of  dividends  and  capital 
gains  distributions,  or  to  a  scheduled 
variation  in  the  load.  Other  shares  or 
amounts  would  then  be  considered  to  be 
redeemed  in  the  order  purchased,  unless 
the  fund  chose  to  redeem  in  another 
order  that  would  result  in  a  lower  sales 


UMI 


"  But  see  supra  nule  22. 


load.  Proposed  paragraph  (a)(6).  which 
is  modeled  on  representations  made  in  a 
majority  of  CDSL  exemptive 
applications.  **  is  intended  to  require 
redemptions  in  an  order  that  (i)  allows 
investors  to  receive  the  maximum 
benefit  from  shares  not  subject  to  any 
deferred  sales  load,  (ii)  is  easily 
disclosed  to  and  understood  by 
shareholders,  and  (iii)  is  compatible 
with  existing  bookkeepng  systems 
developed  for  funds  that  charge 
CDSLs. " 

Given  the  high  degree  of  control  that  a 
fund's  investment  adviser  or  principal 
underwriter  may  have  over  the  order  of 
redemption,  and  the  fact  that  the 
underwriter  would  benefit  from  an  order 
that  results  in  the  payment  of  a  highc-- 
sales  load  or  in  the  earlier  payment  of  a 
load,  the  inclusion  of  a  specific 
provision  in  the  proposed  rule  would 
appear  necessary.  Paragraph  (a)(6)  of 
the  proposed  rule  would,  however, 
permit  a  different  order  if  the  alternative 
order  would  result  in  the  redeeming 
shareholder  paying  a  lower  deferred 
sales  load  than  would  be  payable  under 
the  order  specified  in  the  rule. 

8.  Scheduled  Variations 

Paragraph  (a)(7)  of  proposed  nile  6c- 
10  would  permit  a  fund  to  offer  a 
scheduled  variation  in,  or  the 
elimination  of.  a  deferred  sales  load  to 
classes  of  shareholders  or  in  connection 
with  classes  of  transactions  specified  by 
the  fund,  as  long  as  the  fund  complies 
with  the  substantive  provisions  of  rule 
22d-l  under  the  Act.  "'*  Proposed 
paragraph  (a)(7).  therefore,  would 
require  a  fund  that  offers  a  scheduled 
variation  to  (i)  apply  the  scheduled 
variation  uniformly  to  all  offerees  in  the 
specified  class;  (ii)  furnish  to  existing 
and  prospective  shareholders  adequate 
information  concerning  the  scheduled 
variation  as  prescribed  in  applicable 
registration  statement  form 
requirements;  (iii)  revise  its  prospectus 
and  statement  of  additional  information 
to  describe  the  new  variation  prior  to 
making  the  sales  load  variation 
available  to  purchasers  of  fund  shares; 
and  (iv)  advise  existing  fund 
shareholders  of  any  new  scheduled 
variation  within  one  year  of  the  date 
such  variation  is  first  made  available  to 
purchasers  of  fund  shares. 

As  discussed  previously,  the 
Commission  has  received  a  large 
number  of  requests  for  exemption  from 
section  22(d)  from  Applicants  that  wish 
to  offer  the  sale  of  securities  subject  to 
scheduled  variations  in  or  the 

**  See  supra  note  23  and  accompanying  text. 

"Id. 

'*  See  supra  note  28. 


elimination  of  a  CDSL. "The 
Commission  has  granted  such 
exemptions  based  generally  on 
representations  that  scheduled 
variations  would  be  imposed  either  in 
compliance  with  the  provisions  of  rule 
22d-l  or  equivalent  conditions. 
Paragraph  (a)(7)  would  codify  rtle 
conditions  of  prior  orders  and  apply  the 
conditions  to  other  types  of  deferred 
sales  loads  permissible  under  the  rule. 
By  requiring  compliance  with  the 
substantive  provisions  of  rule  22d-l.  the 
proposed  rule  would  provide  that 
scheduled  variations  in  deferred  sales 
loads  would  be  subject  to  the  same 
restrictions  applicable  to  front-end  sales 
loads. 

Paragraph  (a)(7)  of  the  proposed  rule 
also  would  permit  a  fund  to  offer  an 
existing  shareholder  any  new  s^^heduled 
variation  that  would  waive  or  reduce 
the  amount  of  a  deferred  sales  load  that 
had  not  yet  been  paid  by  the 
shareholder.  Rule  22d-l(c).  which  would 
be  among  the  substantive  requirements 
incorporated  by  reference  into  proposed 
paragraph  (a)(7),  requires  a  fund  to 
amend  its  prospectus  and  statement  of 
additional  information  before  making 
any  new  scheduled  variation  in  a  front- 
end  sales  load  available  to  purchasers 
of  fund  shares.  However,  a  literal 
application  of  rule  22d-l(c)  to  deferred 
sales  loads  arguably  could  prevent  a 
fund  from  offering  the  benefit  of  a  new 
scheduled  variation  to  a  shareholder 
who  had  already  purchased  his  shares, 
but  had  not  yet  paid  any  or  all  of  the 
deferred  sales  lo^d.  Paragraph  (a)(7) 
would  state  specifically  that  this 
practice  is  permissible.  Of  course,  before 
the  variation  is  offered  on  new  sales  of 
fund  shares,  the  fund's  prospectus  and 
statement  of  additional  information 
would  have  to  be  amended  in 
accordance  with  rule  22d-l(c). 

9.  No-Load  Labeling 

Paragraph  (b)  of  the  proposed  rule 
would  remove  the  exemption  for  any 
fund  that  charges  a  deferred  sales  load 
and  holds  itself  out  to  the  public  as  a 
"no-load"  fund  or  uses  terminology  that, 
given  the  context  and  presentation,  is 
likely  to  convey  to  investors  the 
impression  that  the  fund  does  not 
impose  any  charges  for  sales  or 
promotional  expenses.  Similarly,  if  the 
proscribed  activity  was  engaged  in  by 
any  other  person  that  would  otherwise 
receive  an  exemption  under  the 
proposed  rule,  any  affiliated  person  of 
that  person,  or  any  affiliated  person  of 
such  affiliated  person,  the  exemption 
would  be  unavailable  to  the  person  who 


engaged  in  such  activity.  Removal  of  the 
exemption  would  also  pertain  to  any 
person  relying  on  the  exemption  who 
causes  the  proscribed  action  to  be 
taken. 

The  Commission  previously  has  taken 
the  position  that  it  would  be 
inappropriate  and  misleading  for  a  fund 
that  imposes  a  deferred  sales  load  to  be 
held  out  as  a  "no-load"  fund." 
Paragraph  (b),  therefore,  would  codify 
an  existing  Commission  position. 
Further,  even  if  funds  that  impose  a 
deferred  sales  load  are  prohibited  from 
being  held  out  as  "no-load." 
shareholders  still  could  be  misled  by  the 
use  of  language  which  simply  avoids 
using  the  term  "load."  For  instance, 
phrases  such  as  "no  front-end  sales 
charge."  or  "no  initial  sales  charge." 
without  appropriate  qualifying  language, 
may  convey  to  the  prospective 
shareholder  the  same  impression  as  the 
"no-load"  label.  Subtle  distinctions 
between  the  term  "load"  and  its 
descriptive  substitutes  might  not  be 
easily  recognized  by  investors. 
Therefore,  to  avoid  investor  confusion, 
paragraph  (b)  of  the  proposed  rule  also 
would  prohibit  the  use  of  terminology 
that,  given  the  context  and  presentation, 
is  likely  to  convey  to  investors  the 
impression  that  no  charges  for  sales  or 
promotional  expenses  are  imposed  on 
fund  shares. 

10.  Application  to  Series  Companies 

Paragraph  (c)(1)  of  the  proposed  rule 
would  provide  that,  for  purposes  of  the 
rule,  a  registered  open-end  management 
investment  company  includes  a  separate 
series  of  such  a  company.  Proposed 
paragraph  (c)(1)  would,  therefore, 
require  a  fund  to  calculate  any  deferred 
sales  load  payable  by  considering  only 
an  investor's  account  in  the  particular 
series  from  which  the  shares  are  being 
redeemed.  Funds  would  be  prohibited 
from  calculating  the  deferred  sales  load 
payable  by  aggregating  all  of  an 
investor's  accounts  in  a  fund,  regardless 
of  the  particular  series  from  which  the 
shares  are  being  redeemed.  Virtually  all 
Applicants  have  represented  that  the 
CDSL  will  be  imposed  on  a  series-by- 
series  basis."  Accordingly,  proposed 


"See  Suprv  note  27-29  and  accompanying  lexL 


"See  Release  No.  13048.  supra  note  13.  at  n.  6. 

"The  Commission  has  issued  at  least  one 
exemptive  order  to  an  Applicant  that  represented 
that  the  CUSL  payable  would  be  the  lesser  of  (i)  the 
amount  calculated  based  on  the  aggregate  of  the 
shareholder's  accounts  in  the  fund,  with  the  result 
that  aggregate  purchase  payments  and  current 
account  value  would  be  determined  without  regard 
to  the  particular  series  in  which  purchase  payments 
were  allocated  or  from  which  the  redemption  is 
made,  or  (ii)  the  amount  calculated  based  only  on 
the  current  value  and  aggregate  purchase  payments 
of  the  particular  aeries  from  which  the  shares  are 
being  redeemed.  See  E.F.  Hutton  Investment  Series, 


paragraph  (c)(1)  would  codify  ths 
practice  and  apply  it  to  the  other  types 
of  deferred  sales  loads  permissible 
under  the  proposed  rule. 

This  aspect  of  the  proposed  rule 
reflects  the  Commission's  view  that  it  is 
appropriate  in  the  deferred  sales  load 
context  to  treat  each  individual  series  of 
a  series  fund  as  a  separate  fund.""  The 
individual  series  of  a  series  fund  are,  as 
a  practical  matter,  separate  investment 
companies.  Separate  series  of  a  single 
fund  typically  have  very  different 
investment  objectives  and  shareholders 
of  an  individual  series  hold  interests 
only  in  that  series'  segregated  portfolio. 
Because  both  the  objectives  and  the 
portfolios  of  two  series  in  one  fund  may 
be  vastly  different,  the  best  interest  of 
the  shareholders  of  one  series  may  or 
may  not  coincide  with  the  best  interests 
of  the  shareholders  of  another  series. 
Accordingly,  the  nature  of  series 
companies  justifies  treating  individual 
series  as  separate  funds  under  the 
proposed  rule.  This  would  permit  each 
individual  series  to  structure  deferred 
sales  loads  in  the  manner  best  suited  to 
the  needs  of  that  series  and  its 
shareholders. 

The  Commission  also  is  concerned 
that  the  possible  complexity  of 
calculating  a  deferred  sales  load  on  a 
fund-wide  basis  without  regard  to  the 
particular  series  from  which  the  shares 
are  being  redeemed  could  cause  investor 
confusion  and  difficulty  in  computing 
the  deferred  sales  load.  In  addition,  an 
investor  could  be  required  to  pay  a 
higher  deferred  sales  load  than  the 
investor  would  have  to  pay  if  the 
deferred  sales  load  was  calculated  on 


Inc..  Investment  Company  Act  Rel.  Nos.  12079  (Dec. 
4.  1981)  [46  FR  60703,  Dec.  11. 1981)  (notice  of 
application)  and  12135  (Jan.  4. 1982)  (order). 
However,  this  order  was  subsequently  amended  to 
require  the  calculation  of  the  CDSL  only  on  a  series- 
hy-series  basis.  See  Investment  Company  Act  Rel. 
Nos.  16426  dune  8. 1988)  (53  FR  22255.  June  14. 1988] 
(notice  of  application)  and  16464  (July  1, 1988) 
(order). 

""  The  Commission  has  treated  the  separate 
series  of  a  series  fund  as  separate  investment 
companies  for  purposes  of  applying  other  rules 
under  the  Act.  For  example,  rule  17a-7  (17  CFR 
270.17a-7|.  which  exempts  from  section  17(a)  of  the 
Act  the  purchase  or  sale  of  certain  securities 
between  a  registered  investment  company  and 
certain  affiliated  persons,  treats  the  separate  series 
of  a  single  investment  company  as  separate 
investment  companies.  See  Investment  Company 
Act  Rel.  No.  11676  (Mar.  10. 1981)  |45  FR  17011.  Mar. 
17. 1981 1  (adopting  rule  17a-7  under  the  Act).  In 
addition,  rule  12d3-l  |17  CFR  270.12d3-l]  which, 
under  certain  conditions,  permits  registered 
investment  companies  to  acquire  securities  issued 
by  persons  engaged  directly  or  indirectly  in 
securities-related  businesses,  provides  that  an 
individual  series  shall  be  treated  as  if  it  is  a 
separate  investment  company.  See  Investment 
Company  Act  Rel.  No.  14036  (July  13, 1984)  (49  FR 
29362,  luly  20. 1984]  (adopting  rule  12d3-l  under  the 
Act).  See  also  Release  16431,  supra  note  4 
(proposing  amendments  to  rule  l^b-l). 


the  basis  of  only  the  series  from  which 
the  shares  were  being  redeemed.  The 
Commission  is  aware  however,  that,  in 
some  instances,  calculating  a  deferred 
sales  load  on  a  fund-wide  basis  may 
result  in  a  lower  deferred  sales  load. 
Accordingly,  comment  is  specifically 
requested  on  whether  and  under  what 
circumstances  a  fund-wide  calculation 
should  be  permitted, 

B.  Proposed  Amendments  to  Form  N-lA 

The  Commission  recently  amended 
form  N-lA  to  require  all  fund  expenses, 
including  deferred  sales  loads,  to  be 
disclosed  in  a  table  located  near  the 
front  of  the  propspectus  ("fee  table  ").  * ' 
The  Commission  proposes  to  modify  the 
table  to  accommodate  the  deferred  sales 
loads  that  would  be  permitted  ii  rule  6c- 
10  is  adopted.  In  the  revised  fee  table, 
the  fund  would  be  required  to  list  the 
maximum  amount  of  deferred  load  as  a 
percentage  of  the  net  asset  value  at  the 
time  of  purchase  and,  where  applicable, 
as  a  percentage  of  the  net  asset  value  at 
the  time  of  redemption.  °*  Consistent 
with  the  approach  taken  currently  in 
form  N-1  A,  the  range  of  CDSLs  over 
time  may  be  disclosed  in  the  fee  table. 
As  is  the  case  with  respect  to  front-end 
sales  loads,  however,  other  scheduled 
variations  in  deferred  loads  would  not 
be  listed  in  the  fee  table.  *^ 

Funds  that  permit  deduction  of  a  sales 
load  in  installments  would  list  the 
maximum  amount  as  a  "deferred  load" 
and  may  describe  the  amount  and 
frequency  of  installments  after  the 
caption  "Deferred  Sales  Load."  **  If  the 
installment  amounts  or  frequency  of 
deduction  vary  so  that  a  brief 
description  after  the  caption  is  not 
practical,  a  fund  may  include  a  fable  of 
installment  amounts  within  the  larger 
fee  table,  unless  the  table  would  be  so 
lengthy  as  to  diminish  the  utility  of  the 
table  as  a  device  for  easily  comparing 
fund  expenses.  In  that  case,  the  table 
would  direct  that  only  the  maximum 
amount  of  deferred  load  be  listed  in  the 
table  and  a  cross-reference  provided  to 
the  textual  discussion  of  sales  load  in 
the  prospectus.  **  Comment  is  requested 


«'  Investment  Company  Act  Rel.  No.  16244  (Feb. 
1. 1988)  (53  FR  3192.  Feb.  4. 19881  ("Release  16244-). 

•'  Currently,  the  table  requires  thai  a  deferred 
load  be  listed  as  "a  percentage  of  original  purchase 
price  or  redemption  proceeds  as  applicable." 

"  Sep  Release  16244.  supra  note  61.  at  Section 
A.2. 

••*  See  proposed  Instruction  5  lo  Item  2(a)(i)  of 
form  N-IA. 

•»  Cf  Instruction  7  lo  Item  2(a)(i)  of  form  N-1  A. 
and  proposed  Instructions  10  and  11  to  forms  N-3 
and  N-4  in  Investment  Company  Act  Rel.  No.  16482 
(June  1. 1988)  |53  FR  27872.  July  25, 1988)  ('Release 
16482") 
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as  to  whether  this  approach  would 
provide  for  adequate  disclosure  of 
deferred  sales  loads  permitted  under 
proposed  rule  6c-10.  In  addition, 
comment  is  requested  as  to  whether 
multiple  fee  tables  should  be  allowed  in 
situations  that  involve  unusual 
complexity.*^ 

C.  Request  for  Comment  on  Rules  6c-8. 
6e-2  and  6e-3  (T) 

The  imposition  of  sales  loads  on  a 
deferred  basis  originated  with  separate 
accounts  and  is  now  a  common  practice 
in  the  insurance  products  area.  Separate 
accounts  should  be  subject  to  the  same 
procedural  requirements  as  mutual 
funds,  absent  a  compelling  need  under 
the  Act  for  special  regulations  arising 
from  the  nature  of  that  insurance 
product.®^  The  rules  and  proposed  rule 
amendments  governing  the  imposition  of 
deferred  sales  loads  by  separate 
accounts  do  not  presently  include  many 
of  the  conditions  set  forth  in  proposed 
rule  6c-10.  In  order  to  promote 
competitive  equality  among  investment 
company  products  and  enable  separate 
account  investors  to  receive  benefits 
and  protections  comparable  to  those 
that  would  be  available  to  mutual  fund 
investors  under  proposed  rule  6c-10.  the 
Commission  is  considering  whether  to 
propose  amendments  to  rule  6c-8  and 
6e-3  (T),  and  issue  revised  proposed 
amendments  to  rule  6e-2,  to  require  any 
separate  account  that  wishes  to  impose 
a  deferred  sales  load  in  reliance  on 
those  rules  to  comply  with  conditions 
similar  to  those  contained  in  proposed 
rule  6c-10.  the  Commission  therefore  is 
requesting  comment  on  insurance 
considerations  relevant  to  amendments 
of  these  rules.®* 


"•  In  Rf  lease  16482.  supra  note  65.  the 
Commission  published  a  stuff  guideline  fur  the 
computation  of  amounts  required  to  be  listed  undir 
the  Example  portion  of  the  fee  table  in  variable 
annuity  separate  account  prospectuses.  A  similar 
jf.iide  is  under  consideration  for  form  N-IA  and 
would  be  modified,  if  nece8sar>.  to  accommodate 
sales  loads  deducted  from  shareholder  accounts  in 
installmrnts.  Comments  is  requested  as  to  wh.il 
modifications,  if  any.  would  be  needed. 

"  Sep  Investment  Company  Act  Rel.  No.  15586 
((•tb.  20. 1987)  |52  FR  7160.  7170.  Mar.  9.  198~1 
{reproposinR  rule  26a-3  under  the  Ac). 

'"  Not  all  of  the  proposed  conditions  in  rule  6<:-10 
would  be  relevant  in  the  context  of  separate 
accounts.  For  instance,  paragraph  (al(2)  of  proposed 
rule  6c-10.  which  would  prohibit  the  imposition  of  a 
deferred  sales  load  that,  alone  or  in  combination 
with  a  front-end  sales  load,  would  exceed  the 
maximum  charge  permissible  under  the  NASP 
Rules,  would  not  be  applicable  to  separate 
accounts.  Rules  6f;-8  and  6t!-3(T).  and  the  proposed 
amendments  to  rule  6c-2.  already  prohibit  the  total 
maximum  sales  load  imposed  on  a  contract, 
including  any  deferred  .sales  load,  from  exceeding  9 
percent  of  purchase  payments  The  Commission 
limited  the  total  amount  of  sales  loads  (including 
deferred  sales  loiids)  charged  by  separate  accounl.s 
lo  9  percent  of  p;irch;;se  p.iynienls.  b' cause  such 


Cost  Benefit  of  Proposed  Action 

Proposed  rule  6c-10  would  not  impose 
any  significant  burdens  on  mutual  funds. 
It  would  benefit  mutual  funds  by 
reducing  the  costs  that  they  would  incur 
by  virtually  eliminating  the  need  to  file 
exemptive  applications  in  this  area.  The 
proposed  rule  also  would  benefit  mutual 
funds  by  giving  them  broader  flexibility 
in  the  structuring  of  sales  load 
arrangements.  Additionally,  the 
Commission  would  benefit  because  its 
staff  would  have  to  review  very  few 
applications  for  exemptive  relief  in  this 
area.  Comments  are  requested,  however, 
on  these  matters  and  on  the  costs  or 
benefits  of  any  other  aspect  of  the 
proposed  action.  Commenters  should 
submit  estimates  of  any  costs  and 
benefits  perceived,  together  with  any 
supporting  empirical  evidence  available. 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  rule  6c-10  and  the  proposed 
amendments  to  form  N-IA.  The 
Analysis  explains  that  proposed  rule  6c- 
10  would  permit  mutual  funds  to  impose 
sales  loads  on  a  deferred  basis.  It  states 
that  the  proposed  rule  would  give 
mutual  funds  broader  flexibility  in  the 
structuring  of  sales  load  arrangements. 
The  proposed  rule  could  also  reduce 
significantly  the  number  af  exemptive 
applications  filed  with  the  Commission 
in  this  area,  and,  therefore,  reduce  the 
costs  incurred  by  smaller  entities  in 
preparing  and  filing  exemptive 
applications.  The  Analysis  also  states 
that,  to  the  extent  funds  would  be 
required  to  maintain  records  to  track 
and  assess  deferred  sales  loads,  such 
recordkeeping  is  comparable  to  that 
currently  practiced  by  funds  with 
exemptive  orders.  The  proposed 
amendments  to  form  N-lA  would 
modify  that  form  to  accommodate  the 
deferred  sales  loads  that  would  be 
permitted  if  rule  6c-10  is  adopted.  A 
copy  of  the  Initial  Regulatory  Flexibility 
Analysis  may  be  obtained  by  contacting 
Rochelle  G.  Kauffman.  Esq.,  Mail  Stop 
5-2.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,. 
Washington,  DC.  20549. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 


accounts  arc  subject  to  section  27(u)(l)  of  the  Act 
|15  U.S.C.  80a-27|a||l)|.  Section  27ta)(l)  prohibits  a 
registered  investment  company  issuing  periodic 
payment  plan  certificates  from  charging  a  sales  hud 
that  exceeds  9  percent  of  purchase  payments. 


Text  of  Proposed  Rule  and  Proposed 
Amendments  to  Form 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270  is 
amended  by  adding  the  following 
citation: 

Authority:  Sees.  38.  40.  54  Stat.  641.  842. 15 
L'.S.C.  80a-37.  BOa-39:  the  Investment 
Company  Act  of  1940.  as  amended,  15  U.S.C. 
80a-l  et  seq.:  unless  otherwise  noted.  *  •  * 
Section  270.6C-10  is  also  issued  under  Sees. 
6(c)  (15  U.S.C.  80a-«(c)j  and  22(c)  [15  U.S.C. 
80a-22(c)|. 

2.  By  adding  §  270.6c-10  to  read  as 
follows: 

§  270.6c- 10    Exemptions  for  registered 
open-end  management  investment 
companies  ottwr  than  registered  separate 
accounts  to  Impose  deferred  sales  loads. 

(a)  A  company  or  any  other  exempted 
person  as  defined  in  paragraph  (c)(2) 
shall  be  exempt  from  the  provisions  of 
sections  2(a)(32),  2(a)(35),  22(c)  and  22(d) 
of  the  Act  (15  U.S.C.  80a-2(a)(32),  80a- 
2(a)(35),  80a-22(c)  and  80a-22(d). 
respectively]  and  rule  22c-l  under  the 
Act  (17  CFR  270.22C-1]  to  the  extent 
necessary  to  permit  a  deferred  sales 
load  to  be  imposed  on  shares  issued  by 
the  company,  provided  that: 

(1)  (i)  The  amount  of  a  deferred  sales 
load  payable  upon  redemption  is 
calculated  as  being  the  lesser  of  the 
amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  the  same  or  a 
lower  percentage  of  the  net  asset  value 
of  the  shares  at  the  time  of  redemption; 

(ii)  The  amount  of  any  installment 
payment  of  a  deferred  sales  load  is 
calculated  as  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  as  a  specified  dollar 
amount,  except  that  such  a  deferred 
sales  load  may  be  calculated  as  being 
the  lesser  of  the  amount  that  represents 
a  specified  percentage  of  the  net  asset 
value  of  the  shares  at  the  time  of 
purchase,  or  the  amount  that  represents 
the  same  or  a  lower  percentage  of  the 
net  asset  value  of  the  shares  at  the  time 
the  installment  payment  is  deducted 
from  a  shareholder's  account; 

(2)  The  maximum  amount  of  any 
deferred  sales  load,  or  combination  of 
deferred  sales  load  and  any  sales  load 
payable  at  the  time  the  shares  are 
purchased,  does  not  exceed  the 
maximum  sales  charge  that  could  have 


been  imposed  at  the  time  the  shares 
were  purchased  under  Article  III. 
section  26(d)  of  the  Rules  of  Fair 
Practice  Promulgated  by  the  National 
Association  of  Securities  Dealers; 

(3)  No  amount  is  charged  to 
shareholders  or  to  the  fund  that  is 
intended  as  payment  of  interest  or  any 
similar  charge  related  to  a  deferred 
sales  load; 

(4)  No  deferred  sales  load  is  imposed 
on  an  amount  that  represents  an 
increase  in  the  value  of  company  shares 
due  to  capital  appreciation; 

(5)  No  deferred  sales  load  is  imposed 
on  shares,  or  amounts  representing 
shares,  purchased  through  the 
reinvestment  of  dividends  or  capital 
gains  distributions; 

(6)  If  all  or  part  of  a  deferred  sales 
load  is  payable  at  the  time  shares  are 
redeemed,  then  shares,  or  amounts 
representing  shares,  that  are  not  subject 
to  any  deferred  sales  load  are  redeemed 
first,  and  other  shares  or  amounts  are 
then  redeemed  in  the  order  purchased. 
provided,  however,  another  order  of 
redemption  may  be  used  if  such  order 
would  result  in  the  redeeming 
shareholder  paying  a  lower  deferred 
sales  load;  and 

(7)  The  same  deferred  sales  load  is 
imposed  on  all  shareholders  except  that 
scheduled  variations  in  or  elimination  of 
deferred  sales  loads  may  be  offered  to 
particular  classes  of  shareholders  or  in 
connection  with  particular  classes  of 
transactions  if  the  conditions  contained 
in  paragraphs  (a)  through  (d)  of  rule 
22d-l  under  the  Act  [17  CFR  270.22d-ll 
are  satisfied  with  respect  to  such 
scheduled  variations.  Nothing  in  this 
paragraph  shall  prevent  a  company  from 
offering  to  existing  shareholders  a  new 
scheduled  variation  that  would  waive  or 
reduce  the  amount  of  a  deferred  sales 
load  that  has  not  yet  been  paid. 

(b)  Any  exempted  person,  or  any 
affiliated  person  of  such  exempted 
person  (or  any  affiliated  person  of  such 
affiliated  person),  who  holds  a  company 
out  to  the  public,  or  who.  directly  or 
indirectly,  causes  a  company  to  be  held 
out  to  the  public,  as  being  "no-load"  or 
uses,  or  who.  directly  or  indirectly, 
causes  the  use  of,  terminology  that, 
given  the  context  and  presentation,  is 
likely  to  convey  to  investors  the 
impression  that  no  charges  for  sales  or 
promotional  expenses  are  imposed  on 
shares  issued  by  the  company,  shall  not 
be  entitled  to  the  exemption  provided  in 
paragraph  (a). 

(c)  For  purposes  of  this  rule: 

(1)  "Company"  means  a  registered 
open-end  management  investment 
company,  other  than  a  registered 
separate  account,  and  includes  a 
separate  series  of  such  a  company; 


(2)  "Exempted  person"  includes  any 
company  and  any  principal  underwriter 
of,  dealer  in.  or  person  authorized  to 
consummate  transactions  in  securities 
issued  by  such  company; 

(3)  "Deferred  sales  load"  means  any 
amount  propely  chargeable  to  sales  or 
promotional  expenses  that  is  or  may  be 
deducted  directly  from  a  shareholder's 
account  in  one  or  more  installments 
during  the  term  of  the  investment,  or 
upon  redemption,  or  both.  This  term 
shall  include,  but  is  not  limited  to.  a 
contingent  deferred  sales  load  within 
the  meaning  of  paragraph  (c)(4);  and 

(4)  "Contingent  deferred  sales  load" 
means  a  deferred  sales  load  that  is  paid, 
if  at  all.  at  the  time  of  redemption,  the 
amount  of  which  would  decrease  to  zero 
if  the  shares  were  held  for  a  reasonable 
period  of  time  specified  by  the  company. 

3.  By  proposing  to  amend  Item  2(a)(i) 
and  Instruction  5  of  Item  2(a){i)  of  Form 
N-IA,  described  in  §  239.15A  and 
274.11A.  to  read  as  follows: 

Item  2.  Synopsis 

(a)(i)  Include  a  table  furnishing  the 
following  information,  using  the  caption 
provided,  in  the  format  illustrated  below: 

***** 

Deferred  Sales  Load  (as  a  percentage  of  the 
net  asset  value  at  the  time  of  purchase,  and. 
where  applicable,  as  a  percentage  of  the  net 
asset  value  at  the  time  of  redemption) 

***** 

Instructions: 


Shareholder  Transaction  Expenses 

5.  "Deferred  Sales  Load"  includes,  but  is 
not  limited  to.  the  maximum  contingent 
deferred  sales  load,  expressed  as  the  lesser 
of  a  percentage  of  the  net  asset  value  at  the 
time  of  purchase  or  of  the  net  asset  value  at 
the  time  of  redemption. 

(a)  The  table  may  not  include  scheduled 
variations  of  a  deferred  sales  load,  but, 
instead,  the  brief  narrative  following  the 
table  should  provide  a  cross-reference  to  the 
narrative  portion  of  the  prospectus  discussing 
variations. 

(bl  If  the  Registrant  permits  the  sales  load 
to  be  paid  in  installments  pursuant  to  rule 
6C-10  [17  CFR  270.6C-10J,  the  fable  should 
disclose  the  maximum  deferred  load,  and 
may  disclose  the  installment  amounts  (or 
percentage  amounts)  and  frequency  of 
deduction,  which  should  be  described  after 
the  caption  "Deferred  Sales  Load,"  e.g.,  2% 
per  year  not  to  exceed  8%  of  net  asset  value 
at  the  time  of  purchase.  However,  if  the 
installment  amounts  or  frequency  of 
deduction  vary  so  that  a  brief  description 
following  the  caption  is  impractical,  the 
Registrant  may  include  a  tabular  presentation 
of  installments  unless  such  a  presentation 
would  be  so  lengthy  as  to  encumber  the 
larger  table.  In  that  case,  the  Registrant 
should  list  only  the  maximum  amount  and 
provide  a  cross-reference  to  the  narrative 
portion  of  the  prospectus  discussing  the  sales 
load. 


(c)  If  the  Registrant  imposes  a  contingent 
deferred  sales  load  as  defined  in  rule 
6c-10(c)(4),  the  table  may  include  a  tabular 
presentation,  within  the  larger  table,  of  the 
range  of  the  contingent  deferred  sales  load 
over  time. 

By  the  Commission. 
lonathan  G.  Katz, 
Secretary. 
November  2. 1988. 

[FR  Doc.  88-25883  Filed  11-8-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FnL-3445-51 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
disapprove  a  site-specific  revision  to  the 
Ohio  State  Implementation  Plan  (SIP) 
for  ozone.  This  revision  is  a  request  for 
monthly  averaging  and  a  relaxation 
from  Ohio's  reasonably  available 
control  technology  (RACT)  requirements 
for  volatile  organic  compound  (VOC) 
emissions  for  an  architectural  aluminum 
extrusion  coating  line  (KOOl)  at  Easco 
Aluminum  Corporation  (Easco).  This 
facility  is  located  in  Trumbull  County, 
Ohio. 

USEPA  is  proposing  to  disapprove  this 
SIP  revision,  because  it  has  not  been 
demonstrated  that  add-on  controls  for 
Easco  are  economically  infeasible.  that 
application  of  RACT  on  less  than  a 
monthly  basis  is  infeasible,  and  that  a 
permanent  relaxation  is  warranted. 
date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  9.  1988.       ~~ 
addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan.  at  (312) 
886-0031.  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago. 

Illinois  60604 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street.  Columbus,  Ohio 

43210 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
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Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT: 
Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Chicago,  Illinois 
60604,  (312)  886-6031. 
SUPPLEMENTARY  INFORMATION:  On 
September  11. 1985.  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  proposed  revision 
to  its  ozone  SIP,  allowing  monthly 
averaging  and  relaxation  from  Ohio's 
RACT  '  VOC  regulations  for  an 
architectural  aluminum  extrusion 
coating  line  (KOOl).  This  operation  is 
located  at  the  Easco  Facility  in  Trumbull 
County  ^  Ohio,  a  nonattainment  area  for 
ozone. 

On  March  25, 1986,  USEPA  notified 
OEPA  that  the  September  11, 1985, 
submittal  requesting  a  monthly 
averaging  and  a  RACT  relaxation  for 
Easco  was  deficient  as  stated  in 
USEPA's  technical  support  documents 
(TSD)  dated  February  5, 1986,  and 
March  14, 1986.  OEPA  submitted 
supplemental  information  on  July  7, 
1986,  and  August  18, 1986,  to  support  this 
revision. 

Ohio's  SIP 

Under  the  existing  federally  approved 
SIP  for  Ohio,  the  architectural  aluminum 
extrusion  coating  line  (KOOl)  is  subject 
to  the  control  requirements  contained  in 
Ohio  Administrative  Code  (OAC)  Rule 
3745-21-09(U)(l)(a){iii)  which  limits  the 
VOC  content  of  extreme  performance 
coatings  applied  to  miscellaneous  metal 
parts  and  products  to  3.5  pounds  of  VOC 
per  gallon  of  coating,  minus  water.  OAC 


UMI 


'  A  definlion  of  RACT  is  contained  in  a  December 
9. 1976.  memorandum  from  Roger  Strelow,  former 
Assistant  Admiolstrutor  for  Air  and  waste 
Management.  RACT  is  defined  as  the  lowest 
emission  limitation  that  a  particular  source  is 
capwible  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 

'  Trumbull  County  is  an  area  that  is  unmonitored 
for  ozone.  Trumbull  County  adjoins  Mahoning 
County's  northern  border.  The  available 
meteorological  data  imply  that  Trumbull  County  is 
downwind  of  Youngslown.  Ohio.  (Mahoning 
County),  the  closest  signiHcant  source  area  of  ozone 
precursors  and  the  only  adjoining  major  urbanized 
area.  OEPA  submitted  a  request  to  revise  the 
attainment  status  designations,  at  40  CFR  81  336.  for 
Mahoning  County  and  Trumbull  County  from 
nonattainment  to  attainment  for  the  ozone  national 
ambient  air  quality  standard  (,\AAQS).  USEHA  will 
propose  action  on  Ohio's  request  in  a  separate 
Federal  Register  notice  Mahoning  County  and 
Ti  .imbull  County,  at  this  lime,  are  still  designated  as 
iiuiiallainment  areas.  There  have  been,  however,  no 
measured  violations  of  the  ozone  N.^AQS  from  19fi2 
through  198.")  in  Mahoning  County. 


Rule  3745-21-04(C)(28)  requires 
compliance  with  the  limit  by  December 
31, 1982.  USEPA  approved  these  rules  as 
meeting  the  RACT  requirement  of  the 
Clean  Air  Act  on  October  31, 1980  (45 
FR  72122),  and  June  29. 1982  (47  FR 
28097). 

Summary  of  SIP  Revision 

Easco's  Cirard  Extrusion  Division  is 
an  aluminum  extrusions  facility  which 
applies  paint  to  extruded  parts.  Easco 
operates  one  electrostatic  spray  coating 
line  which  applies  a  wide  range  of 
coatings  (approximately  80  different 
coating  per  month)  to  products  in  the 
architectural  and  transportation  vehicles 
industries.  Approximately  30  percent  of 
the  paint  used  is  white  paint  that  has 
been  in  compliance  since  October  1, 

1984.  Bronze  and  several  other  colors 
accont  for  an  additional  30  percent 
which  are  now  in  compliance.  The 
remaining  40  percent  of  coatings  are 
high  performance  architectural  coatings 
and  flexible  recreational  vehicle 
coatings. 

Easco's  aluminum  extrusion  paint  line 
is  subject  to  OAC  Rule  3745-21- 
09(U)(l)(a)(iii)  which  limts  extreme 
performance  coatings  used  on 
miscellaneous  metal  parts  and  products 
to  3.5  pounds  of  VOC  per  gallon  of 
coating,  minus  water.  OAC  Rule  3745- 
21-04(C)(28)  requires  compliance  with 
this  limit  by  December  31, 1982. 

The  Ohio  Environmental  Protection 
Agency  has  proposed  to  specify  the 
following  allowable  VOC  emission 
limitations  to  be  met  by  November  30, 

1985,  for  Easco's  paint  line  in  lieu  of 
OAC  Rules  3745-21-09(8)  and  3745-21- 
09(U)(l)(a)(iii): 

(a)  The  VOC  content  of  each  coating 
employed  in  this  coating  line,  excluding 
the  high  performance  aluminum 
coatings,  shall  not  exceed  3.5  pounds  of 
VOC  per  gallon  of  coating,  excluding 
water,  as  a  monthly,  volume-weighted 

(b)  In  addition,  a  VOC  emission 
ceiling  (for  any  coating)  is  established  at 
6.2  pounds  of  VOC  per  gallon  of  coating 
employed,  minus  water,  in  order  to 
ensure  that  maintenance  of  the  ozone 
NAAQS  is  not  jeopardized. 

Extended  Averaging  Tune  Criteria 

USEPA's  January  20, 1984.  policy 
memorandum,  entitled  "Averaging 
Times  for  Compliance  With  VOC 
Emission  Limits",  contains  the  following 
criteria  for  evaluating  VOC  requests  for 
extended  averaging. 

Criterion  1 

Extended  averaging  can  be  permitted 
where  the  source  operations  are  such 
that  daily  VOC  emissions  cannot  be 
determined,  or  where  t'ne  application  of 


RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis. 

Criterion  2 

Sources  in  areas  lacking  approved 
SIPs,  or  in  areas  with  approved  SIPs  but 
showing  measured  violations,  cannot  be 
considered  for  longer  term  averages 
until  the  SIP  has  been  revised 
demonstrating  ambient  standards 
attainment  and  maintenance  of 
reasonable  further  progress  (RFP) 
(reflecting  the  maximum  daily  emissions 
from  the  source  with  long-term 
averaging). 

Criterion  3 

A  demonstration  must  be  made  that 
the  use  of  long-term  averaging  (greater 
than  24-hour  averaging)  will  not 
jeopardize  either  ambient  standards 
attainment  or  the  reasonable  further 
progress  (RFP)  plan  for  the  area.  This 
must  be  accomplished  by  showing  that 
the  maximum  daily  increase  in 
emissions  associated  with  monthly 
averaging  is  consistent  with  the 
approved  ozone  SIP. 

Criterion  4 

Averaging  time  must  be  as  short  as 
practicable,  and  in  no  case  longer  than 
30  days. 

Analysis 

For  a  RACT  relaxation  to  be 
approved,  it  must  be  demonstrated  that 
the  RACT-level  emission  limit  for  Easco 
is  technically  or  economically  infeasible. 
OEPA  determined  the  cost- 
effectiveness,  based  on  an  81  percent 
overall  efficiency  and  fuel  costs  only,  to 
be  reasonable  compared  to  the  cost 
analysis  of  the  miscellaneous  metals 
Control  Techniques  Guidelines  (CTG). 

In  addition,  for  an  extension  of  the 
averaging  time  to  30  days  to  comply 
with  the  VOC  emission  limit,  Easco 
must  demonstrate  that  it  is  not  possible 
to  meet  the  3.5  pounds  of  VOC  per 
gallon  of  coating,  excluding  water,  limit 
using  a  shorter  averaging  period.  Easco 
has  failed  to  make  this  demonstration. 

If  the  State  demonstrates  conclusively 
that  complying  low-solvent  coastings 
are  unavailable,  then  the  USEPA  would 
consider  an  alternative  RACT 
determination  for  the  existing  coastings. 

A  detailed  discussion  of  the  extent  of 
an  acceptable  investigation  is  contained 
in  Appendix  A  of  this  document. 

USEPA  is  proposing  to  disapprove  this 
SIP  revision  because  Easco  has  not 
demonstrated  that  add-on  control  is 
economically  infeasible  and  that  a 
shorter  averaging  period  is  not 
practicable. 


USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  December  9, 1988,  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  address  provided 
at  the  front  of  this  notice. 

Under  5  U.S.C.  Section  605(b),  I  certify 
that  this  SIP  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  effect  of  this  disapproval  is 
to  leave  in  effect  existing  emission 
limitations.  Therefore,  there  is  no 
change  or  any  impact  on  any  source  or 
community.  Additionally,  it  applies  to 
only  one  major  corporation,  Easco. 

Under  ExecuUve  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  February  6, 1987. 
Valdaa  V.  Adamkus. 

Regional  Administrator. 

Editorial  Note. — This  document  was  received 
at  the  office  of  the  Federal  Register 
November  3, 1988. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations 

Appendix  A 

The  Clean  Air  Act  requires  that  SIPs 
for  areas  not  in  attainment  of  the 
NAAQS  by  August  7. 1977  must  provide 
for  the  implementation  of  RACT  as 
expeditiously  as  practicable.  42  U.S.C. 
7502(b)(2).  EPA  has  defined  RACT  as— 

The  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting  by  the 
application  of  control  technology  thai  is 
reasonably  available  considering 
technological  and  economic  feasiability.  44 
Fed.  Reg.  53762  Col.  1  (September  17. 1979). 

Through  the  issuance  of  Control 
Technique  Guidelines  (TCGs)  EPA  has 
identified  pollutant  control  levels  that 
USEPA  presumes  to  constitute  RACT  for 
various  categories  o.  sources.  Where  the 
State  finds  the  presumptive  norm 
applicable  to  an  individual  source  or 
group  of  sources,  the  State  typically 
adopts  requirements  consistent  with  the 
presumptive  norm.  However,  the 
presumptive  norm  is  a  recommendation, 
and  States  may  develop  case-by-case 
RACT  determinations  independently  of 
EPA's  recommendation.  EPA  will 
approve  these  RACT  determinations  as 
long  as  the  States  shows  they  will 
satisfy  the  Clear  Air  Act's  RACT 
requirements  based  on  adequate 
doi-umentation  of  the  economic  and 


technical  circumstances  of  the  particular 
sources  being  regulated.' 

In  light  of  these  requirements,  EPA 
will  approve  an  alternative  RACT 
requirement  only  if  the  State 
demonstrates  that  the  requirement  does 
in  fact  constitute  RACT.  To  make  this 
demonstration,  the  State  must  show  that 
in  fact  the  current  SIP  requirements  do 
not  represent  RACT  because  pollution 
control  technology  necessary  to  reach 
the  requirements  is  not — and  is  not 
expected  to  be — reasonably  available. 
EPA  will  determine  whether  the  State 
makes  this  demonstrations  on  a  case-by- 
case  basis,  taking  into  account  all  the 
relevant  facts  and  circumstances 
concerning  each  case. 

In  making  these  demonstrations,  the 
State  must  make  reasonable  efforts  to 
determine  and  adequately  document  the 
availability  of  complying  coatings  or 
other  kinds  of  control,  as  appropriate. 
The  State  is  free  to  consult  informally 
with  EPA  to  determine  whether  EPA  has 
up-to-date  information  concerning  the 
availability  of  particular  coatings  or 
other  kinds  of  control.  If  EPA  does  not 
have  up-to-date  information,  the  State 
must  undertake  further  efforts. 
Examples  of  these  efforts  include 
examining  information  that  is  or  should 
be  reasonably  available  to  the  State, 
including  whether  sources  operating  in 
the  State  that  are  in  an  industry 
comparable  to  the  source  at  issue  [e.g., 
within  the  same  CTG  category)  achieve 
compliance  with  the  SIP,  by  the  SIP 
approved  compliance  scheduel,  by  using 
complying  coatings,  or  other  kinds  of 
control,  that  the  source  could  adopt.  In 
addition,  if  the  State  participates  in  a 


'  More  specifically  EPA  has  described  RACT  and 
the  obligations  of  the  States  as  follows: 

Along  with  information,  each  CTG  contains 
recommendations  to  the  Slates  of  what  EPA  calls 
the  "presumptive  norm"  for  RACT.  based  on  EPA's 
current  evaluation  of  the  capabilities  and  problems 
general  to  the  industry.  Where  the  States  finds  |sis| 
the  presumptive  norm  applicable  to  an  individual 
source  or  group  of  sources,  EPA  recommends  that 
the  Slate  adopt  requirements  consistent  with  the 
presumptive  norm  level  in  order  to  include  RACT 
limitations  in  the  SIP. 

However,  recommended  controls  are  based  on 
capabilities  and  problems  which  are  general  to  the 
industry:  they  do  not  take  into  account  the  unique 
circumstances  of  each  facility.  In  may  cases 
appropriate  controls  would  be  more  or  less 
stringent.  States  are  urged  to  judge  the  feasibility  of 
imposing  the  recommended  controls  on  particular 
sources,  and  adjust  the  controls  accordingly. 

The  presumptive  norm  Is  only  a  recommendation. 
For  any  source  or  group  of  sources,  regardless  or 
whether  they  fall  within  the  industry  norm,  the 
States  may  develop  case-by-case  RACT 
requirements  independently  of  EPA's 
recommendation.  EPA  will  propose  to  approve  any 
submitted  RACT  requirement  that  the  State  shows 
will  s.ttisfy  the  requirements  of  the  Act  for  RACT 
based  on  the  economic  and  technical  circumstances 
of  the  p:irtii:ular  sources  being  regulated.  44  KR 
53762-63  (September  17. 1979). 


formally  established,  multi-state 
pollution  control  group  or  commission, 
EPA  presumes  that  the  State  has 
reasonable  access  to  information 
concerning  whether  sources  operating  in 
the  other  States  that  are  members  of  the 
group  or  commission  use  complying 
coatings,  or  other  controls.  Thus,  the 
State  must  examine  available 
information  concerning  sources  in  those 
other  States.  Reasonable  efforts  by  the 
State  also  include  seeking  information 
reasonably  available  to  the  source 
requesting  the  SIP  revision,  including, 
for  example,  contacting  suppliers 
available  to  the  source  to  (determine  if 
they  have  complying  coatings  or  other 
controls;  contacting  trade  associations 
to  determine  if  they  know  of  complying 
coatings  or  other  controls;  and 
reviewing  trade  publications  containing 
information  concerning  complying 
coatings  or  other  controls. 

It  seems  appropriate  for  the  source  to 
make  a  showing  that  process  changes, 
such  as  switching  to  low  solvent 
coatings  are  not  available.  If  low  solvent 
coatings  (or  other  process  changes) 
meeting  the  Control  Technique  ^ 

Guideline  (CTG) — ^recommended 
emission  level  are  shown  not  to  be 
feasible  for  a  particular  source,  then  the 
source  should  identify  the  lowest  level 
of  volatile  organic  compound  (VOC) 
emissions  that  is  available  for  that 
source  or  type  of  coating. 

Assuming  that  a  source  has  prepared 
an  adequate  showing  that  abatement 
("add-on")  controls  are  not  feasible,  an 
example  of  an  action  that  a  source  might 
perform  to  demonstrate  to  the  State  that 
no  complying  coating  is  available  would 
be  for  the  company  to  place  two 
consecutive  advertisements  in  each  of 
three  leading  paint  trade  journals  [e.g.. 
Industrial  Finishing.  Products  Finishing. 
Modern  Paint  and  Coatings.  fCT/oumal 
of  Coatings  Technology.  American  Paint 
and  Coatings  Journal)  and  describe  the 
application  and  product  specifications 
for  a  low  solvent  paint  which  they  are 
seeking.  This  advertisement  should 
solicit  paint  companies  to  provide  a  low 
VOC  product  meeting  those 
specifications.  The  responses  which  the 
company  receives  could  be  provided  to 
EPA  as  proof  that  this  type  of  product 
does  or  does  not  exist.  The 
advertisement  in  a  trade  journal  would 
reach  a  wide  number  of  paint  producers, 
some  of  whom  may  have  developed 
suitable  low  VOC  products.  When 
reporting  the  response  to  the 
advertisement  to  EPA,  the  State  should 
report  the  lowest  VOC  content  coating 
that  is  available  for  the  particultir  job. 
even  if  that  coating  does  not  meet  the 
CTG  recommended  limit. 
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Another  example  of  an  approach  that 
a  metal  coater  might  use  in 
demonstrating  the  unavailability  of 
complying  coatings  for  a  particular 
product  would  be  to  contact  a  trade 
association  which  represents  a  laige 
number  of  manufacturers  of  low  VOC 
coatings  [e.g.,  the  Powder  Coating 
Institute].  If  such  an  association 
documents  that  none  of  its  members  can 
provide  a  low  solvent  complying  coating 
for  this  product  then  this  trade 
association  reply  could  be  used  to  show 
that  a  reasonable  effort  had  been  made 
to  find  a  complying  product  and  that 
such  a  product  apparently  does  not 
currently  exist.  If,  through  efforts  such 
as  those  described  above,  the  source 
makes  a  convincing  demonstration  that 
complying  products  are  not  available  in 
the  industry,  State  would  not  be 
required  to  make  duplicative  efforts. 

If.  after  the  reasonable  efforts 
described  above  are  expended,  and  the 
State  finds  that  no  complying  coatings 
or  other  controls  as  appropriate  are 
available.  EPA  itself  may  make  an 
independent  assessment  of  the 
availability  of  such  coatings  or  controls 
and  the  compliance  status  of  other 
sources  in  the  same  CTG  category. 

[FR  Doc.  88-25771  FUed  11-8-88;  8:45  am] 
BiLum  cooc  ssao-so-H 


40  CFR  Part  761 
(OPTS-6?059A;  FRL-3475-51 

PolychkMinated  Biptienyls;  Notification 
and  Mantfesting  for  PCB  Waste 
Activities;  Extension  of  Putilic 
Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule:  extension  of 
comment  period. 


UMI 


summary:  EPA  is  announcing  that  it  is 
extending  the  period  for  receipt  of 
written  comments  on  the  proposed  rule 
on  notification  and  manifesting  for  PCB 
waste  activities,  which  was  published  in 
the  Federal  Register  on  September  26, 
1988.  The  written  comment  period  is 
being  extended  until  November  25. 1988, 
to  provide  additional  time  to  prepare 
and  submit  comments.  In  addition,  the 
date  for  the  informal  hearing  on  the 
proposed  rule  is  being  changed  to 
December  13, 1988. 
DATES:  Written  comments  must  be 
received  by  November  25, 1988.  If 
persons  request  time  for  oral  comment. 
EPA  will  hold  an  informal  hearing  in 
Washington.  DC,  on  December  13. 1988. 
The  hearing  is  presently  scheduled  to 
take  place  in  the  public  auditorium  of 


the  Disabled  American  Veterans 
Building,  807  Maine  Avenue  SW..  from 
9:30  a.m.  to  12:30  pjn.  Participants  are 
encouraged  to  call  the  TSCA  Assistance 
Office  at  the  telephone  number  Usted 

under  "FOR  RMTMBI INFOMMATION 

CONTACT"  to  verify  the  exact  time  and 
location.  Written  requests  to  participate 
in  the  informal  hearing  must  be  received 
by  the  TSCA  Assistance  Office  or 
postmarked  no  later  than  November  22, 
1988. 

ADONESSES:  Submit  ivritten  comments, 
in  triplicate,  identified  by  the  document 
control  number  OPTS  62059,  by  mail  to: 
TSCA  Public  Docket  Office  (TS-793), 
Rm.  NE  G004,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  conHdential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedure  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  will 
be  disclosed  publicly  by  EPA  by  placing 
it  in  the  public  record  without  prior 
notice  to  the  submitter.  All  written 
comments  will  be  available  for  public 
inspection  and  copying  at  the  TSCA 
Public  Docket  Office,  in  Rm.  NE  G004,  at 
the  address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTMER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799J.  Office  of 
Toxic  Substances,  Rm.  EB-44, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202- 
554-1404),  TDD:  (202-544-0557). 
SUPPLEMEffTARV  INFORMATION:  In  the 

Federal  Renter  published  on 
September  2a  1988  (53  FR  37436),  EPA 
announced  proposed  amendments  to  its 
existing  disposal  and  storage  regulations 
for  polychlorinated  biphenyls  (PCBs). 
The  proposed  rule  notice  published  on 
that  date  included  a  proposal  to  add  a 
tracking  system  for  PCB  wastes,  a 
proposal  to  add  to  the  regulations  an 
approval  process  for  certain  commercial 
storers  of  PCB  wastes,  and  a  proposal  to 
add  certain  recordkeeping  and  reporting 
requirements  to  facilitate  the 
implementation  of  the  proposed  waste 
tracking  system.  The  proposed  rule 
notice  published  on  September  26, 1988 
required  that  written  comments  be 
submitted  by  no  later  than  October  26, 
1988.  The  previously  issued  notice  also 


stated  that  upon  request.  EPA  would 
hold  an  informal  hearing  on  the 
proposed  rule  in  Washington.  DC,  on 
November  9, 198& 

Since  the  publication  of  the  proposed 
rule  notice,  EPA  has  received  several 
written  requests  asking  EPA  to  grant 
commentors  an  additional  30  days  to 
prepare  and  submit  their  written 
comments.  These  petitioners  have 
alleged  in  their  %vritten  requests  that  the 
30-day  comment  period  required  under 
the  September  26, 1988  proposed  rule 
notice  has  caused  them  hardship,  and 
that  they  need  the  additional  30  days  to 
provide  EPA  with  meangingful 
comments.  The  associations  which  filed 
the  written  requests  for  extensions 
represent  many  of  the  generators, 
storers,  transporters,  and  disposers  of 
PCB  wastes  which  the  proposed 
regulatory  amendments  would  affect, 
and  they  assert  that  a  30-day  comment 
period  is  insufficient  to  enable  them  to 
survey  their  membership  and  to 
consider  all  aspects  of  the  proposed 
amendments.  Other  commentors  have 
telephoned  the  TSCA  Assistance  Office 
(TAO)  to  express  similar  concerns  about 
the  SO^day  public  comment  period. 

EPA  believes  that  there  is  merit  to  the 
requests  for  extensions  of  the  public 
comment  period.  The  proposed  rule 
published  on  September  28. 1988  is  a 
lengthy  and  fairly  complex  document, 
and  EPA  appreciates  the  difficulties 
involved  in  circulating,  reviewing, 
digesting,  and  responding  to  such  a 
significant  document  within  only  30 
days.  EPA  does  not  believe  that  the 
exigencies  of  promulgating  this 
regulation  promptly  merit  cutting  off  the 
submission  of  detailed  and  meaningful 
comments  by  the  petitioners.  In 
addition,  EPA  believes  that  there  are 
other  persons  who  have  only  recently 
become  aware  of  the  proposal.  If  EPA 
were  to  cut  off  the  receipt  of  comments 
after  only  30  days,  these  commentors 
would  not  enjoy  any  real  opportunity  to 
participate  in  the  rulemaking.  Therefore, 
to  avoid  the  confusion  and  potential  for 
any  unfairness  occasioned  by  the  30-day 
comment  period,  EPA  is  granting 
petitioners'  requests  that  EPA  extend 
the  period  for  submitting  written 
comments  an  additional  30  days. 
Accordingly,  main  written  comments  on 
this  proposed  rule  are  now  due  by  no 
later  than  Friday,  November  25, 1988. 

The  extension  of  the  written  comment 
period  also  requires  that  EPA  modify  its 
plans  for  the  informal  hearing  on  this 
proposed  rule.  The  regulations  governing 
public  comment  on  rules  issued  under 
section  6  of  the  Toxic  Substances 
Control  Act  require  that  the  due  date  for 
public  comments  be  at  least  2  weeks 


prior  to  any  informal  hearing.  See  40 
CFR  750.3(c)(3).  Therefore,  EPA  is 
designating  Tuesday,  December  13. 1988 
as  the  date  for  the  informal  hearing  in 
Washington.  DC. 

Persons  or  organizations  desiring  to 
participate  in  the  informal  hearing  must 
file  a  written  request  to  participate.  The 
written  request  to  participate  must  be 
sent  to  the  TSCA  Assistance  Office  at 
the  address  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  The  written 
request  to  participate  must  include:  (1)  A 
brief  statement  of  the  interest  of  the 
person  or  organization  in  the 
proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
nonbinding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed.  Organizations  which  do  not 
file  main  comments  in  the  rulemaking 
will  not  be  allowed  to  participate  at  the 
hearing,  imless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  writing. 

All  correspondence  relating  to 
requests  for  extensions  to  the  public 
comment  period  have  been  entered  in 
the  public  record  for  this  rulemaking. 

List  of  SubjecU  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
materials.  Labeling,  Polychlorinated 
biphenyls,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  31, 1988. 
Charles  L  Elkins, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  88-26053  Filed  11-7-88:  2:45  pmj 
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40  CFR  Parts  795  and  799 
[OPTS-42084F;  FRL  3473-3] 

Commercial  Hexane;  Proposed 
Pharmacokinetics  Test  Requirements 
and  Revision  of  Proposed  Test 
Guideline 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  reproposing  under 
section  4{a)  of  the  Toxic  Substances 
Control  Act  (TSCA)  the 
pharmacokinetics  test  requirements  and 
the  associated  test  guideline  for 
commercial  hexane.  This  proposed  rule 
complements  a  final  test  rule  (53  FR 
3382;  February  5, 1988)  issued  under 


section  4(a){lKB)  of  TSCA  that  requires 
manufacturers  and  processors  of 
commercial  hexane  to  test  it  for 
subchronic  toxicity,  oncogenicity, 
reproductive  toxicity,  developmental 
toxicity,  mutagenicity,  neurotoxicity, 
and  pharmacokinetics. 
DATES:  Submit  written  comments  on  or 
before  December  27, 1988.  If  persons 
request  an  opportunity  to  submit  oral 
comments  by  December  9, 1988,  EPA 
will  hold  a  public  meeting  on  this 
proposed  rule  in  Washington,  DC.  For 
further  information  on  arranging  to 
speak  at  this  meeting,  see  Unit  VII  of 
this  preamble.  The  incorporation  by 
reference  in  this  rule  shall  become 
effective  44  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42084F)  in  triplicate  to: 
TSCA  Public  Docket  Office  (TS-793). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
NE-G004,  401  M  Street  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  {TS-799),  Office  of 
Toxic  Substances,  Room  EB-44,  401  M 
Street  SW.,  Washington,  DC  20460.  (202) 
554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
reproposing  the  pharmacokinetics  test 
requirements  and  the  associated  test 
guideline  in  40  CFR  795.323  for 
commercial  hexane  (previously 
proposed  May  15, 1986,  51  FR  17854). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  535  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Infonnsti<Hi  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503 

I.  Background 

On  May  IS.  1986.  EPA  proposed 
pharmacokinetics  testing  of  commercial 
hexane  at  40  CFR  795.232  (51  FR  17854). 
Prior  to  issuing  the  final  lest  rule  for 
commercial  hexane  (53  FR  3382; 
February  5, 1988),  EPA  determined  from 
an  internal  review  that  inadequacies  in 


the  proposed  guideline  for 
pharmacokinetics  testing  would  limit  the 
ability  to  obtain  meaningful  data.  When 
the  final  test  rule  for  commercial  hexane 
was  issued,  EPA  required  that  test 
sponsors  perform  pharmacokinetics 
testing  but  stated  that  it  would  propose 
a  revised  test  standard  and  reporting 
requirements  at  a  later  date.  EPA  is  now 
proposing  a  revised  test  standard  and 
reporting  requirements. 

IL  Proposed  Pharmacokinetics  Test 
Standard 

EPA  is  proposing  that  the  required 
pharmacokinetics  testing  for  commercial 
hexane  be  conducted  according  to  the 
inhalation  and  dermal  pharamcokinetics 
test  guideline  described  in  this  rule. 
Pharmacokinetics  testing  is  necessary  to 
determine  the  absorption,  distribution 
metabolism,  and  excretion  of 
commercial  hexane  by  inhalation  and 
dermal  routes  of  administration.  Data 
from  these  studies  will  help  EPA 
evaluate  whether  exposure  to 
commercial  hexane  presents  an 
unreasonable  risk  of  injury  to  human 
health. 

The  purposes  of  these  studies  are  to: 

(1)  Compare  the  pahrmacokinetics  and 
metabolism  of  commercial  hexane  after 
inhalation  and  dermal  administration. 

(2)  compare  the  bioavailability  of 
commercial  hexane  after  inhalation  and 
dermal  administration  and  (3)  examine 
the  effects  of  repeated  doses  on  the 
pharmacokinetics  and  metaboUsm  of 
commercial  hexane. 

EPA  proposes  that  investigators  use  7- 
to  9-week  old  rats  and  5-  to  7-week  old 
female  guinea  pigs  for  these  studies. 
Both  species  have  been  used  extensively 
for  percutaneous  absorption  studies. 
Two  doses  would  be  required  in  these 
studies,  a  "low"  dose  and  a  "high"  dose. 
The  "high"  dose  should  ideally  induce 
some  measurable  toxicity  such  as 
weight  loss.  The  "low"  dose  should 
correspond  to  a  no  observed  effect  level 
(NOEL).  If  possible,  the  same  "high"  and 
"low"  doses  would  be  administered  by 
inhalation  and  dermal  contact.  The 
proposed  studies  would  measure  blood 
concentrations,  urinary  and  fecal 
excretion,  and  metabolites  of  the  test 
substances. 

As  stated  in  the  February  5. 1988 
preamble,  EPA  agrees  with  the 
American  Petroleum  Institute  (API)  that 
isotopically  labelling  all  component  of 
commercial  hexane  would  be 
excessively  burdensome.  Consequently, 
EPA  is  proposing  that  each 
pharmacokinetics  test  described  in  this 
document  be  performed  separately  with 
commercial  hexane  containing  two 
different  radiolabeled  test  substances. 
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As  suggested  by  API,  one  test  mixture 
would  contain  'X^  methycyclopentane 
(MCP)  and  the  other  would  contain  'XD 
n-hexane.  (Ref.  1).  An  intravenous  test 
has  also  been  added  to  the  protocol  to 
obtain  baseline  information  on  the 
metabolism  and  excretion  of  the  test 
substances  when  it  is  completely 
absorbed.  This  data  would  permit 
comparisons  of  absorption  and 
metabolic  processes  operating  via 
dermal  and  inhalation  routes  of 
exposure  by  monitoring  excretion  (urine, 
feces,  expired  air]  of  test  substances 
during  the  study  and  tissue  distribution 
of  test  substances  at  the  end  of  the 
study. 

EPA  believes  that  this  test 
methodology  will  provide  the  basis  for  a 
valid  and  scientifically  acceptable  test. 
EPA  is  proposing  that  the  test  guideline 
described  in  this  document  be  adopted 
as  the  test  standard  for  the 
pahrmacokinetics  studies  on  commercial 
hexane.  All  persons  conducting  tests 
would  submit  plans  and  conduct  tests  in 
compliance  with  the  TSCA  Good 
Labaratory  Practice  (GLP)  Standards 
found  in  40  CFR  Part  792. 

III.  Reporting  Requirements 

All  data  developed  under  this 
proposed  rule  would  be  reported  in 
accordance  with  TSCA  GLPL  Standards. 

As  described  in  40  CFR  790.50  under 
single-phase  rulemaking  procedures,  test 
sponsors  would  submit  a  study  plan  no 
later  than  45  days  before  the  initiation  of 
pharmacokinetics  testing. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  EPA  is 
proposing  that  the  test  sponsors 
complete  the  pharmacokinetics  testing 
and  submit  the  final  report  to  EPA 
within  18  months  of  the  effective  date  of 
the  final  test  rule  establishing 
pharmacokinetics  tests  standards  and 
reporting  requirements.  Interim  progress 
reports  would  be  provided  to  EPA  at  6- 
month  intervals,  beginning  6  months 
after  the  effective  date  of  the  final  rule 
establishing  test  standards  and 
reporting  requirements  for  the  required 
pharmacokinetics  testing,  until  the  final 
report  has  been  submitted  to  EPA. 

IV.  Issues  for  Comment 

EPA  is  soliciting  comments  on  the 
suitability  of  the  revised  inhalation  and 
dermal  pharmacokinetics  test  standard 
proposed  by  the  Agency  for  the  testing 
of  commercial  hexane. 

V.  Economic  Analysis 

To  assess  the  potential  economic 
impact  of  the  final  test  rule  for 
commercial  hexane  published  in  the 


Federal  Register  of  February  5. 1988, 
EPA  has  estimated  the  cost  of  the 
testing  regimen.  Total  test  costs  for  the 
final  test  rule  were  estimated  to  range 
from  $2.2  to  $2.9  million.  As  a  result  of 
these  costs,  EPA  determined  that  the 
likelihood  of  significant  adverse 
economic  impact  was  low  for  the 
manufacturers  of  commercial  hexane. 

In  accordance  with  the  specifics  of 
this  new  protocol,  EPA  has  reevaluated 
the  cost  of  conducting  pharmacokinetics 
testing  on  commercial  hexane.  This 
procedure  is  estimated  at  $208,000  to 
$262,000.  This  revised  estimate  is 
discussed  in  more  detail  in  a 
memorandum  in  the  rulemaking  record 
(Ref.  2). 

On  the  basis  of  the  costs  estimated  in 
the  economic  analysis  for  the  final 
commercial  hexane  test  rule,  and  the 
incremental  cost  of  this 
pharmacokinetics  procedure,  the 
additional  testing  cost  will  not  result  in 
any  change  from  the  conclusions  of  the 
prior  economic  analysis.  Refer  to  the 
economic  impact  analysis  of  the  final 
test  rule  for  commercial  hexane  for  a 
complete  discussion  of  potential 
economic  impact. 

VI.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider"*  *  *  the  reasonably 
foreseeable  availability  of  the  facilities 
and  personnel  needed  to  perform  the 
testing  required  under  the  rule." 
Therefore.  EPA  conducted  a  study  to 
assess  the  availability  of  test  facilities 
and  personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,  can  be  obtained 
through  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  VA  22161  (PB 
82-140773).  On  the  basis  of  this  study. 
EPA  believes  that  there  will  be  test 
facilities  and  personnel  available  to 
perform  the  testing  proposed  in  this  rule. 

VII.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  in  Washington, 
DC  subsequent  to  the  close  of  the  public 
comment  period.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  (202)  554-1404, 
by  December  9, 1988.  A  meeting  will  not 
be  held  if  members  of  the  public  do  not 
indicate  that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 


open  to  public,  active  participation  will 
be  limited  to  those  persons  who  arrange 
to  present  comments  and  to  designated 
EPA  participants.  Persons  wishing  to 
attend  should  call  the  TAO  before 
making  travel  plans  to  verify  whether  a 
meeting  will  be  held. 

Should  a  meeting  be  held,  EPA  would 
transcribe  the  meeting  and  include  the 
written  transcript  in  the  rulemaking 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

VIII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPTS- 
42084F).  This  record  includes  the  basic 
information  considered  by  EPA  in 
developing  this  rule  and  appropriate 
Federal  Register  notices. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  proposed  test  standard  consisting 
of: 

(a)  Notice  of  final  rule  of  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (48 
FR  53922;  November  29, 1983). 

(b)  Notice  of  proposed  test  rule  on 
methylcyclopentane  and  commercial 
hexane  (51  FR  17854;  May  15. 1986). 

(c)  Notice  of  final  test  rule  for 
commercial  hexane  and 
methylcyclopentane  (53  FR  3382; 
February  5, 1988). 

B.  References 

(1)  American  Petroleum  Institute 
(API).  Letter  from  Steven  M.  Swanson, 
Director.  Health  and  Environmental 
Affairs  Department,  to  USEPA, 
transmitting  comments  on  the  MCP  and 
commercial  hexane  proposed  test  rule 
(September  15. 1986). 

(2)  USEPA.  Internal  memorandum 
from  Mark  Dreyfus.  Regulatory  Impacts 
Branch,  to  Catherine  Roman,  Test  Rules 
Development  Branch,  discussing  the  cost 
of  the  new  pharmacokinetics  testing 
protocol  for  commercial  hexane  (August 
2, 1988). 

Confidential  Business  Information 
(CBI).  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office.  NE-G004.  401  M  St.  SW., 
Washington.  DC,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
hoUdays. 


IX.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

EPA  has  judged  that  the  final  test  rule 
for  commercial  hexane  was  not  subject 
to  the  requirement  of  a  Regulatory 
Impact  Analysis  under  Executive  Order 
12291.  EPA  has  determined  that  this 
proposed  test  rule  for  pharmacokinetics 
testing  does  not  alter  diis  determination. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
(5  use.  601  et  seq..  Pub.  L  96-354, 
September  19, 1980),  EPA  has  certified 
that  the  final  test  rule  for  commercial 
hexane  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  The  proposed 
pharmacokinetics  test  standard  and 
reporting  requirements  do  not  change 
this  determination. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  535  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
conimente  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Parts  795  and 
799 

Chemicals,  Environmental  protection. 
Hazardous  substances.  Laboratories. 
Recordkeeping  and  reporting 
reciuirements,  Testing. 


Dated:  November  1, 1968. 
Susan  F.  Vogt, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Sufestonces. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  L  Subchapter  R.  be  amended  as 
follows: 

1.  bi  Part  795;  jt 

PART  795— [AMENDED] 

a.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  15  U.S.C.  2803. 

b.  By  adding  new  S  795.232  to  read  as 
follows: 

§  795.232    Inhalation  and  dermal 
pharmacokinetics  of  commercial  hexane. 

(a)  Purposes.  The  purposes  of  these 
studies  are  to: 

(1)  Determine  the  bioavailability  of 
the  test  substances  after  dermal  and 
inhalation  administration. 

(2)  Compare  the  pharmacokinetics 
and  metabolism  of  the  test  substances 
after  intravenous,  dermal,  and 
inhalation  administration. 

(3)  Examine  the  effects  of  repeated 
doses  on  the  pharmacokinetics  and 
metabolism  of  the  test  substances. 

(b)  Definitions.  (1)  "Bioavailability" 
refers  to  the  rate  and  relative  amount  of 
administered  test  substance  which 
reaches  the  systemic  circulation. 

(2)  "Metabolism"  means  the  study  of 
the  processes  by  which  a  particular 
substance  is  absorbed,  distributed, 
biotransformed,  stored,  and  excreted  by 
the  body. 

(3)  "Percent  absorption"  means  100 
times  the  ratio  of  the  total  radioactivity 
e.xcreted  following  dermal  or  inhalation 
administration  and  total  radioactivity 
excreted  following  intravenous 
administration  of  the  test  substance. 

(4)  "Pharmacokinetics"  means  the 
study  of  the  rates  of  absorption,  tissue 
distribution,  biotransformation,  and 
excretion. 

(5)  "Low  dose"  should  correspond  to 
the  no-observed-effecl  level  (NOEL). 

(6)  "High  dose"  should  induce  some 
measurable  effect  such  as  weight  loss. 

(7)  'Test  substance"  refers  to  the 
nonradioactive  and  both  radiolabeled 
mixtures  ('•*C  n-hexane  and  ''C 
methylcyclopentane)  of  commercial 
hexane  used  in  the  testing. 

(c)  Test  procedures — (1)  Animal 
selection—ii]  Species.  The  rat  shall  be 
used  for  pharmacokinetics  testing 
because  it  h.is  been  used  extensively  for 
metabolic  and  toxicological  studies.  The 
female  guinea  pig  shall  be  used  for 
dermal  bioavailability  tests. 

(ii)  .f\ni mat  strains.  Adult  male  and 
fe.nu.le  rats  and  female  guinea  pigs  shall 


be  used  for  testing.  The  rats  shall  be  7  to 
9  weeks  old  and  their  weight  range 
should  be  comparable  from  group  to 
group.  The  female  guinea  pigs  shall  be  5 
to  7  weeks  old,  and  their  weight  range 
should  be  comparable  from  group  to 
group.  The  animals  shall  be  purchased 
from  a  reputable  dealer  and  shall  be 
permanently  identified  upon  anival.  The 
animals  shall  be  selected  at  random  for 
the  testing  groups,  and  any  animal 
showing  signs  of  ill  health  shall  not  be 
used. 

(iii)  Animal  care.  (A)  Animal  care  and 
hous'uig  shall  be  in  accordance  with 
DHEW  Publication  No.  (NIH)-86-23. 
revised  1985,  "Guide  for  the  Care  and 
Use  of  Laboratory  Animals." 

(B)  The  animals  shall  be  housed  in 
environmenlaUy  controlled  rooms  with 
at  last  10  air  changes  per  hour.  The 
rooms  shall  be  maintained  at  a 
temperature  of  24  ±  2  degrees 
centigrade  and  humidity  of  50  ±  10 
percent  with  a  12-hour  light/dark  cycle 
per  day.  The  animal  subjects  shall  be 
kept  in  a  quarantine  facility  for  at  least  7 
days  prior  to  use.  and  shall  be 
acclimated  to  the  experimental 
environment  for  a  minimum  of  46  hours 
prior  to  treatment. 

(C)  During  the  acclimatization  period, 
the  rats  and  guinea  pigs  shall  be  housed 
in  suitable  cages.  All  animals  shall  be 
provided  with  certified  feed  and  tap 
water  ad  libitum.  The  guinea  pig  diet 
shall  contain  adequate  amoiints  of 
ascorbic  acid. 

(2)  Administration  of  test 
substances — (i)  Test  substances.  The 
study  will  require  the  use  of 
nonradioactive  and  radioactive  lest 
substances.  These  test  substances  shall 
be  identical  in  chemical  composition, 
and  shall  contain  at  least  40  liquid 
volume  percent  but  no  more  than  55 
liquid  volume  percent  n-hexane  and  no 
less  than  10  liquid  volume  percent 
methylcyclopentane  (MCP)  and 
otherwise  conform  to  the  specifications 
prescribed  in  the  American  Society  for 
Testing  and  Materials  Designation  D 
1836-«3  (ASTM  D  1836),  "Standard 
Specification  for  Commercial  Hcxanes". 
published  in  the  1986  Annua!  Book  of 
ASTM  Standards:  Petroleum  Products 
and  Lubricants.  ASTM  D  1836-83.  pp. 
966-J967, 1906.  which  is  incorporated  by 
reference.  ASTM  D  1836  is  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register.  Room  8301. 1100  L 
Street  NW..  Washington.  DC.  and  copies 
may  be  obt.iined  from  the  EPA.  TSCA 
Public  Docket  Office.  Room  N'E  C-004. 
401  M  Street  SW.,  Washington.  DC 
20460.  This  incorporation  by  reference     . 
was  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  in 
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accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  This  material  is 
incorporated  as  it  exists  on  the  date  of 
approval,  and  a  notice  of  any  change  in 
this  material  will  be  published  in  the 
Federal  Register.  Two  kinds  of 
radioactive  test  substances  shall  be 
tested.  ^HZ  n-hexane  shall  be  the  only 
radioactive  component  of  one,  and  ^SZ 
MCP  shall  be  the  only  radioactive 
component  of  the  other  radioactive  test 
substance. 

(ii)  Dosage  and  treatment — (A) 
Intravenous.  The  low  dose  of  each  test 
substance,  in  an  appropriate  vehicle, 
shall  be  administered  to  four  rats  of 
each  sex. 

(B)  Inhalation.  Two  concentrations  of 
each  test  substance  shall  be  used  in  this 
portion  of  the  study,  a  low  concentration 
and  a  high  concentration.  The  high 
concentration  should  ideally  induce 
some  overt  toxicity,  while  the  low 
concentration  should  correspond  to  the 
NOEL.  In  addition,  the  high 
concentration  should  not  exceed  the 
lower  explosive  limit  of  the  test 
substance.  Inhalation  treatment  shall  be 
conducted  using  a  "nose-cone"  or  "head 
only"  apparatus  to  reduce  ingestion  of 
the  test  substance  through  "grooming." 

(C)  Dermal— (1)  Dermal  absorption 
studies.  Dermal  treatment  should  be 
conducted  by  the  methodology  of 
System,  A.S.,  Dames,  B.L.  and  Niemeier, 
R.W.,  "In  vivo  percutaneous  absorption 
studies  of  volatile  solvents  in  hairless 
mice.  I.  Description  of  a  skin  depot".  In: 
Journal  of  Applied  Toxicology  6:43-46, 
(1986),  or  by  some  other  suitable 
modiHcation  because  the  test 
substances  have  significant  volatility. 
The  high  and  low  doses  shall  be  tested 
in  rats  and  guinea  pigs. 

[2)  Washing  efficacy  study.  Before 
performing  the  dermal  absorption 
studies,  a  washing  efficacy  study  shall 
be  conducted  to  assess  the  removal  of 
the  applied  low  dose  of  test  substance 
by  washing  the  exposed  skin  area  with 
soap  and  water,  and  an  appropriate 
organic  solvent.  The  low  dose  shall  be 
applied  to  separate  groups  of  four  rats 
and  four  female  guinea  pigs  in 
accordance  with  paragraph 
(c){2)(ii)(C)(7)  of  this  section.  Two  to  five 
minutes  after  application,  the  treated 
areas  of  two  rats  and  two  guinea  pigs 
shall  be  washed  with  soap  and  water 
and  the  treated  areas  of  the  remaining 
animals  shall  be  washed  with  an 
appropriate  solvent.  The  amount  of  test 
substance  recovered  in  the  washing 
solutions  shall  be  determined  to  assess 
the  efficacy  of  its  removal  by  washing. 

(iii)  Dosing  and  sampling  schedule — 
(A)  Rat  studies.  Each  experimental 
group  shall  contain  at  least  four  animals 
of  each  sex.  After  administration  of  the 


test  substance,  each  rat  shall  be  placed 
in  an  individual  metabolic  unit  for 
collection  or  urine,  feces,  and  expired 
air.  For  the  inhalation  of  and  dermal 
studies,  excreta  from  the  rats  shall  also 
be  coUeced  during  the  exposure  periods. 
At  the  end  of  each  collection  period,  the 
metabolic  cages  shall  be  cleaned  to 
recover  any  excreta  that  might  adhere  to 
the  cages.  All  studies,  except  the 
repeated  dose  studies,  shall  be 
terminated  at  7  days,  or  after  at  least  90 
percent  of  the  radioactivity  has  been 
recovered  in  the  excreta,  whichever 
occurs  first.  All  studies  described  below 
shall  be  conducted  separately  with  each 
radiolabeled  test  substance. 

[1]  Intravenous  study.  Group  A  shall 
be  given  a  single  intravenous  low  dose 
of  the  labeled  test  substance  (containing 
either  ^*C  n-hexane  or  'X:  MCP)  at  the 
low  dose. 

[2]  Inhalation  studies.  A  single  6-hour 
exposure  period  shall  be  used  for  each 
group. 

(;]  Group  B  shall  be  exposed  to  a 
mixture  of  the  labeled  test  substance  in 
air  at  the  low  concentration. 

[ii]  Group  C  shall  be  exposed  to  a 
mixture  of  the  labeled  test  substance  in 
air  at  the  high  concentration. 

[3]  Dermal  studies.  The  test  substance 
shall  be  applied  and  kept  on  the  skin  for 
a  minimum  of  6  hours.  At  the  time  of 
removal  of  the  covering  apparatus,  the 
treated  area  shall  be  washed  with  an 
appropriate  solvent  to  remove  any  test 
substance  that  may  be  on  the  skin 
surface.  The  covering  apparatus 
components  and  the  washing  solutions 
shall  be  assayed  to  recover  residual 
radioactivity.  At  the  termination  of  the 
studies,  each  animal  shall  be  sacrificed 
and  the  exposed  skin  area  removed.  An 
appropriate  section  of  the  skin  shall  be 
solubilized  and  assayed  for 
radioactivity  to  ascertain  whether  the 
skin  acts  as  a  reservoir  for  the  test 
substance. 

{1]  Group  D  shall  be  given  one  dermal, 
low  dose  of  the  labeled  test  substance. 

[ii]  Group  E  shall  be  given  one  dermal, 
high  dose  of  the  labeled  test  substance. 

[4]  Repeated  dosing  study.  Group  F 
shall  receive  a  series  of  single  daily  6- 
hour  inhalation  doses  of  nonradioactive 
test  substance  at  the  low  dose  over  a 
period  of  at  least  7  days.  A  single  6-hour 
inhalation  dose  of  the  radioactive  test 
substance  ('*C  n-hexane  or  ^*C  MCP)  at 
the  low  dose  shall  be  administered  24 
hours  after  the  last  nonradioactive  dose. 
Following  administration  of  the 
radioactive  substance,  the  rats  shall  be 
placed  in  individual  metabolic  cages. 
Excreta  shall  also  be  collected  during 
the  exposure  periods.  The  study  shall  be 
terminated  7  days  after  the  last  dose,  or 
after  at  least  90  percent  of  the 


radioactivity  has  been  recovered  in  the 
excreta,  whichever  occurs  first. 

(B)  Guinea  pig  studies — [1) 
Intravenous  study.  The  study  conducted 
on  group  A  as  specified  in  paragraph 
(c)(2)(iii)(A)(7)  of  this  section  shall  be 
repeated  using  four  guinea  pigs  per 
group  (group  G). 

(2)  Dermal  studies.  The  studies 
conducted  on  groups  D  and  E  as 
specified  in  paragraph  (c)(2)(iii](A)(d)  of 
this  section  shall  be  repeated  using  four 
female  guinea  pigs  per  group. 

(i)  Group  H  shall  be  given  one  dermal 
low  dose  of  test  labeled  test  substance. 

[ii]  Group  I  shall  be  given  one  dermal 
high  dose  of  labeled  test  substance. 

(;70  After  administration  of  the  test 
substance,  each  guinea  pig  shall  be  kept 
in  a  separate  metabolic  unit  to  facilitate 
collection  of  excreta.  At  the  end  of  each 
collection  period,  the  metabolic  units 
shall  be  cleaned  to  recover  any  excreta 
that  might  adhere  to  them.  All  studies 
shall  be  terminated  at  7  days,  or  after  90 
percent  of  the  radioactivity  has  been 
recovered  in  the  excreta,  whichever 
occurs  first. 

(3)  Types  of  Studies— [l] 
Pharmacokinetics  studies — (A)  Rat 
studies.  Groups  A,  B,  C,  D,  E,  and  F  shall 
be  used  to  determine  the  kinetics  of 
absorption  of  the  test  substance.  In 
animal  subjects  administered  the  test 
substance  intravenously  (i.e..  Group  A), 
the  concentration  of  radioactivity  in 
blood  and  excreta  shall  be  measured 
following  administration.  In  animal 
subjects  administered  the  test  substance 
by  the  inhalation  and  dermal  routes  (i.e.. 
Groups  B,  C,  D,  E,  and  F),  the 
concentration  of  radioactivity  in  blood 
and  excreta  shall  be  measured  at 
selected  time  intervals  during  the 
following  exposure  period  to  allow 
calculations  of  uptake,  half  lives,  and 
clearance.  In  addition,  in  the  groups 
administered  the  test  substance  by 
inhalation  (i.e..  Groups  B,  C,  and  F),  the 
concentration  of  test  substance  in  the 
exposure  chamber  air  shall  be  measured 
at  selected  time  intervals  during  the 
exposure  period. 

(B)  Guinea  pig  studies.  Groups  H  and  I 
shall  be  used  to  determine  the  extent  to 
which  the  test  substance  is  metabolized 
and  absorbed  through  the  skin.  The 
amount  of  radioactivity  in  excreta  shall 
be  determined  at  selected  time  intervals 
that  will  enable  the  measurement  of 
kinetic  processes. 

(ii)  Metabolism  studies — Rats.  Groups 
A,  B,  C,  D,  E.  and  F  shall  be  used  to 
determine  the  metabolism  of  the  test 
substance.  Excreta  (urine,  feces,  and 
expired  air)  shall  be  collected  for 
identification  and  measurement  of  the 


quantities  of  test  substance  and 
metabolites. 

(4)  Measurements — (i) 
Pharmacokinetics.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes. 

(A)  Rat  studies — [1]  Bioavailability. 
The  levels  of  radioactivity  shall  be 
determined  in  whole  blood,  blood 
plasma  or  blood  senmi  at  IS  minutes,  30 
minutes,  1  hour,  2  hours,  8  hours,  24 
hours,  and  96  hours  after  administration 
of  the  intravenous  and  dermal  doses, 
and  at  the  same  intervals  after  the  last 
inhalation  exposure. 

[2]  Extent  of  absorption.  The  total 
quantities  of  radioactivity  shall  be 
determined  for  excreta  collected  daily 
for  7  days,  or  after  at  least  90  percent  of 
the  radioactivity  has  been  recovered  in 
the  excreta. 

[3]  Excretion.  The  quantities  of 
radioactivity  eliminated  in  the  urine, 
feces,  and  expired  air  shall  be 
determined  separately  at  time  intervals 
that  provide  accurate  measurement  of 
clearance  and  excretory  ratM,  The 
collection  of  carbon  dioxuitfniay  be 
discontinued  when  less  than  one  percent 
of  the  dose  is  found  to  be  exhaled  as 
radioactive  carbon  dioxide  in  24  hours. 

(4)  Tissue  distribution.  At  the 
termination  of  each  study,  the  quantities 
of  radioactivity  shall  be  determined  in 
blood  and  in  various  tissues,  including 
bone,  brain,  fat,  gastrointestinal  tract, 
gonads,  heart,  kidney,  liver,  lungs, 
muscle,  skin,  spleen,  and  residual 
carcass  of  each  animal. 

(5)  Change  in  pharmacokinetics. 
Results  of  pharmacokinetics 
measurements  (i.e.,  biotransformation, 
extent  of  absorption,  tissue  distribution, 
and  excretion)  obtained  in  rats  receiving 
the  single  low  inhalation  dose  of  the  test 
substance  (Group  B)  shall  be  compared 
to  the  corresponding  results  obtained  in 
rats  receiving  repeated  inhalation  doses 
of  the  test  substance  (Group  F). 

(B)  Guinea  pig  studies — Extent  of 
absorption.  The  total  quantities  of 
radioactivity  in  excreta  shall  be 
determined  daily  for  7  days  or  until  90 
percent  of  the  radioactive  dose  has  been 
excreted. 

(ii)  Metabolism.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes.  (A)  Rat  Studies — (7) 
Biotransformation.  Appropriate 
qualitative  and  quantitative  methods 
shall  be  used  to  assay  urine,  feces,  and 
expired  air  collected  from  rats.  Efforts 
shall  be  made  to  identify  any  metabolite 
which  comprises  5  percent  or  more  of 
the  dose  eliminated. 

[2]  Changes  in  biotransformation. 
Appropriate  qualitative  and  quantitative 
assay  methods  shall  be  used  to  compare 
the  composition  of  radioactive 


compounds  in  excreta  from  rats 
receiving  single  inhalation  dose  (Croups 
B  and  C)  with  rats  receiving  repeated 
inhalation  doses  (Group  F). 

(B)  [Reserved] 

(d)  Data  and  reporting.  The  final  test 
report  shall  include  the  following: 

(1)  Preservation  of  results.  Numerical 
data  shall  be  summarized  in  tabular 
form.  Phamacokinetics  data  shall  also 
be  presented  in  graphical  form. 
Qualitative  observations  shall  also  be 
reported. 

(2)  Evaluation  of  results.  All  data 
shall  be  evaluated  by  an  appropriate 
statistical  method. 

(3)  Reporting  results.  In  addition  to 
the  reporting  requirements  as  specified 
in  40  CFR  Part  792,  the  following 
information  shall  be  reported. 

(i)  Species  and  strains  of  laboratory 
animals. 

(ii)  Chemical  characterization  of  the 
test  substances,  including:  (A)  For  the 
radioactive  test  substances,  information 
on  the  sites  and  degree  of  radiolabeling, 
including  type  of  label,  specific  activity, 
chemical  purity,  and  radiochemical 
purity. 

(B)  For  the  nonradioactive  test 
substance,  information  on  chemical 
purity. 

(C)  Results  of  chromatography, 
(iii)  A  full  description  of  the 

sensitivity,  precision,  and  accuracy  of 
all  procedures  used  to  obtain  the  data. 

(iv)  Percent  and  rate  of  absorption  of 
the  test  substances  after  inhalation  and 
dermal  exposures  to  rats  and  dermal 
exposure  to  guinea  pigs. 

(v)  Quantity  and  percent  recovery  of 
radioactivity  in  feces,  urine,  expired  air, 
and  blood.  For  dermal  studies  with  rats 
and  guinea  pigs,  include  recovery  data 
for  skin,  skin  washings,  and  residual 
radioactivity  in  the  recovering  apparatus 
as  well  as  results  of  the  washing 
efficacy  study. 

(vi)  Tissue  distribution  reported  as 
quantity  of  radioactivity  in  blood,  in 
various  tissues  including  bone,  brain, 
fat.  gastrointestinal  tract,  gonads,  heart, 
kidney,  liver,  lung,  muscle,  skin,  and 
spleen  and  in  residual  carcass  of  rats. 

(vii)  Biotransformation  pathways  and 
quantities  of  the  test  substances  and 
metabolites  in  excreta  collected  after 
administering  single  high  and  low  doses 
to  rats. 

(viii)  Biotransformation  pathways  and 
quantities  of  test  substances  and 
metabolites  in  excreta  collected  after 
administering  repeated  low  doses  to 
rats. 

(ix)  Pharmacokinetics  models 
developed  from  the  experimental  data. 

2.  In  Part  799: 

a.  The  authority  citation  would 
continue  to  read  as  follows: 


Authority:  15  U.S.C.  2063.  2811.  2625. 

b.  S  799.2155  by  adding  paragraph 
(c)(8)  and  by  revising  paragraph  (d)  to 
read  as  follows: 

§799.2155    ComnMrctal  twxana. 

,  •         *         •         •         • 

(c)  *  •  * 

(8)  Pharmacokinetics — (i)  Required 
testing.  Pharmacokinetics  testing  shall 
be  conducted  with  the  test  substances 
specified  in  paragraph  (a)(2)  of  this 
section  and  in  S  795.232{c)(2)(i)  of  this 
chapter.  Two  separate  tests  will  be  run, 
one  with  the  test  substance  labeled  with 
'♦C  7j-hexane,  and  the  other  with  the 
test  substance  labeled  with  **C 
methylcyclopentane,  in  accordance  with 
§  795.232  of  this  chapter.  In  addition,  the 
rat  strain  used  shall  be  the  same  as  the 
strain  used  in  the  other  tests  required 
imder  this  section. 

(ii)  Reporting  requirements.  (A)  The 
inhalation  and  dermal  pharmacokinetics 
test  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  18 
months  after  [the  effective  date  of  the 
final  rule  specifying  the 
pharmacokinetics  test  standard  and 
reporting  requirements  for  commercial 
hexane]. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  for  the  inhalation  and 
dermal  pharmacokinetics  test  at  6- 
months  intervals,  beginning  6  months 
after  the  effective  date  of  the  final  test 
rule  specifying  the  pharmacokinetics 
test  standard  for  commercial  hexane, 
until  the  final  report  is  submitted  to 
EPA. 

(d)  Effective  date.  (1)  Section  799.2155 
is  effective  on  November  17. 1988  except 
for  paragraph  (c)(8)  which  is  effective 
[44  days  after  publication  of  the  final 
rule  incorporating  this  amendment]. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  section  are 
referenced  as  they  exist  on  the  effective 
date  of  the  respective  paragraphs  of  this 
section. 

[FR  Doc.  88-25929  Filed  11-8-88:  8:45  an  ] 
BILUNQ  COOe  6S6ft-«MI 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

[GSAR  Notice  No.  5-268] 

General  Services  Administration 
Acquisition  Regulation;  Economic 
Price  Adjustment  Clause  for  Multiple 
Award  Schedule  Contracts 

agency:  Office  of  Acquisition  Policy. 

GSA. 

action:  Proposed  rule. 
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SUMMARY:  This  notice  invites  comments 
on  a  proposed  change  to  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  that  would  revise 
Alternate  I  of  the  clause  entitled 
"Economic  Price  Adjustment-FSS 
Multiple  Award  Schedule  Contracts"  at 
GSAR  552.216-71  to  provide  for  price 
adjustments  in  multiyear  contracts  that 
are  for  periods  of  more  than  3  years. 
This  change  is  proposed  as  a  result  of 
the  recent  policy  decision  by  the  Federal 
Supply  Service  permitting  the  award  of 
Multiple  Award  Schedule  (MAS) 
contracts  for  periods  of  up  to  5  years. 
The  intended  effect  is  to  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 

DATE:  Comments  are  due  in  writing  on 
or  before  December  9, 1988. 

ADDRESS:  Comments  should  be 
addressed  to  Ms.  Marjorie  Ashby.  Office 
of  GSA  Acquisition  Policy  and 
Regulations  (VP),  18th  and  F  Streets. 
NW..  Room  4026.  Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ida  M.  Ustad,  Office  of  GSA  Acquisition 
Policy  and  Regulations,  (202)  566-1224. 

SUPPLEMENTARY  INFORMATION:  The 

Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14, 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  This  exemption 
applies  to  this  proposed  rule. 

The  GSA  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  would  simply  modify 
th  existing  Economic  Price  Adjustment 
c  ause  used  in  multiyear  Multiple  Award 
Schedule  contracts  to  make  the  language 
more  general  so  that  it  will  apply  to 
multiyear  contracts  of  varying  terms. 
The  existing  clause  is  written  in 
contemplation  of  a  3  year  contract 
period. 

The  Economic  Price  Adjustment 
Clause  at  GSAR  552.216-71  contains  an 
information  collection  requirement 
which  was  previously  submitted  to  the 
OMB  for  review  under  section  3504(h)  of 
the  Paperwork  Reduction  Act.  This 
proposed  revision  has  also  been 
submitted  to  OMB  for  approval. 
Comments  on  the  information  collection 
requirements  in  GSAR  552.216-71  may 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  GSA. 
Washington,  DC  20503.  The  title  of  the 
collection  is    48  CFR  552.216-71, 
Economic  Price  Adjustment  Clause." 
The  clause  requires  MAS  contractors 
submission  of  certain  pricing 
information  when  requesting  a  price 


adjustment  under  an  MAS  contract.  The 
contracting  officer  uses  the  information 
to  determine  whether  the  requested 
price  adjustment  is  reasonable.  The 
respondents  are  MAS  contractors 
requesting  price  adjustment  under  MAS 
contracts  that  contain  the  Economic 
Price  Adjustment  clause.  The  estimated 
total  annual  burden  for  this  collection  is 
2,186  hours.  This  is  based  on  estimated 
average  burden  hours  per  response  of  .5, 
a  proposed  frequency  of  1.5  responses 
per  respondent,  and  an  estimated 
number  of  likely  respondents  of  2.914. 

List  of  Subjects  in  48  CFR  Part  552 

Government  procurement. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  552  continues  to  read  as  follows: 

Authority:  40  U  S.C.  486(c). 

Subpart  552.2— Test  of  Provisions  and 
Clauses 

2.  Section  552.216-71  is  amended  to 
change  the  date  that  follows  Alternate  I, 
to  revise  paragraph  (c)  of  the  Alternate 
clause,  and  to  revise  the  text  that 
follows  the  asterisk  at  the  end  of  the 
clause  to  read  as  follows: 

§  552.216-71     Economic  Price 
Adjustment— F3S  Multiple  Award  Schedule 
Contracts. 


Alternate  I  (October  1988) 

•         «         *         *         • 

(c)  In  any  contract  period  during  which 
price  increases  will  be  considered,  the 
aggregate  of  the  increases  during  any  12- 
month  period  shall  not  exceed  — ' — percent 
of  the  contract  unit  price  in  effect  at  the  end 
of  the  preceding  12-nionth  period.  The 
Government  reserves  the  right  to  raise  the 
ceiling  when  market  conditions  during  the 
contract  period  support  such  a  change." 
(F.nd  of  Clause) 

'  Insert  the  percentage  appropriate  at  the 
time  the  solicitation  is  issued.  This 
percentage  should  be  determined  based  on 
the  trend  established  by  an  appropriate  index 
such  as  the  Producer  Prices  and  Price  Index. 
A  ceiling  of  more  than  10  percent  must  be 
approved  by  the  contracting  director. 

Dated:  October  21.  1988. 
Ida  M.  Ustad. 

Director.  Office  of  CAS  Acquisition  Policy 

and  Regulations. 

[PR  Doc.  88-25885  Filed  11-8-88;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

48  CFR  Parts  932  and  952 

Acquisition  Regulation 

agency:  Department  of  Energy  (DOE). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule,  when 
issued  as  a  final  rule,  will  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR),  by  delptjng  the  DOR 
unique  prompt  payment  policies, 
procedures  and  contract  clauses 
established  in  the  DEAR  to  implement 
the  requirements  of  the  Prompt  Payment 
Act  (Pub.  L.  97-177)  and  require  the  use 
of  new  prompt  payment  policies, 
procedures  and  contract  clauses 
recently  established,  on  a  Federal-wide 
basis,  in  the  Federal  Acquisition 
Regulation  (FAR). . 
DATE:  Written  comments  must  be 
submitted  no  later  than  (December  9, 
1988. 

ADDRESS:  Comments  must  be  addressed 
to:  Rudolph  J.  Schuhbauer,  U.S. 
Department  of  Energy.  Business  and 
Financial  Policy  Division  (MA^22),  1000 
Independence  Avenue,  SV^., 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  J.  Schuhbauer,  Business  and 
Financial  Policy  Division  (MS-422). 
Procurement  and  Assistance 
Management  Directorate,  Washington. 
DC  20585,  (202)  586-^175. 

Paul  A.  Gervas.  Office  of  the 
Assistant  General  Counsel  for 
Procurement  and  Finance  (GC-34). 
Washington.  DC  20585.  (202)  586-6906. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act  ' 

E.  Public  Hearing 

III.  Public  Comments 

I.  Background 

Under  Section  644  of  the  Department 
of  Energy  Organization  Act,  Pub.  L.  95- 
91  (42  U.S.C.  7254),  the  Secretary  of 
Energy  is  authorized  to  prescribe  such 
procedural  rules  and  regulations  as  may 
be  deemed  necessary  or  appropriate  to 
accomplish  the  functions  vested  in  that 
position.  Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
April  1.  1984  (49  FR  11922.  March  28, 
1984),  48  CFR  Chapter  9. 


The  purpose  of  this  rule  is  to  revise 
the  DEAR,  as  necessary,  to  implement 
the  requirements  of  the  Prompt  Payment 
Act  as  implemented  by  Office  of 
Management  and  Budget  (OMB)  Circular 
A-125,  Prompt  Payment,  and  FAR 
Subpart  32.9,  Prompt  Payment. 

A  brief  description  of  DEAR 
amendments  follows: 

DEAR  Section  932.111.  Contract 
Clauses,  is  deleted  in  its  entirety. 

DEAR  Subpart  932.71,  Contract 
Payments,  is  deleted  in  its  entirety. 

DEAR  Subpart  932.9,  Prompt  Payment, 
is  added  as  a  new  Subpart  in  order  to 
establish  certain  DOE  specific  policies 
and  procedures  required  to  implement 
the  prompt  payment  provisions  specified 
in  FAR  Subpart  32.9. 

Under  Part  952,  Solicitation  Provisions 
and  Contract  Clauses,  Section  952.232, 
including  Subsections  952.232-1  through 
952.232-8.  952.232-10,  and  952.232-70 
through  952.232-73.  is  deleted  in  its 
entirety. 

IL  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

In  accordance  with  the  requirements 
of  Executive  Order  12291  (46  FR  13193. 
February  27, 1981),  this  rulemaking  has 
been  reviewed  by  DOE.  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  its  promulgation  will  not 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L  96-354,  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
have  no  impact  on  interest  rates,  tax 
policies  or  liabilities,  the  costs  of  goods 
or  services  or  other  direct  economic 
factors.  It  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and.  therefore. 


no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Review  Under  Paperwork  Reduction 
Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  proposed  rule.  Accordingly,  no 
OMB  clearance  is  required  by  section 
350(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501.  et  seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq.. 
1976).  or  the  Council  on  Environmental 
Quality  regulations  (40  CFR  Part  1020). 
and  therefore  does  not  require  an 
env  ironmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of  individuals 
or  businesses.  Therefore,  pursuant  to 
Pub.  L.  95-91.  the  DOE  Organization 
Act,  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  rule. 

III.  Public  Comments 

interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  All  written  comments  received 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
proposed  amendment  as  a  final  rule. 

List  of  Subjects  in  48  CFR  Parts  932  and 
952 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington.  DC,  on  September 
14. 1988. 
Berton ).  Roth. 

Director.  Procurement  and  Assistance 
Management  Directorate. 

PART  932— CONTRACT  FINANCING 

1.  The  authority  citation  for  Parts  932 
and  952  continues  to  read  as  follows: 
Authority:  42  U.S.C.  7254:  40  U.S.C.  486(c). 


932.111    [Removed] 

2.  Section  932.111  is  removed  in  its 
entirety. 

Subpart  932.71— (Removed] 

3.  Subpart  932.71,  consisting  of 
sections  932.7100,  932.7101.  932.7102, 
932.7103,  932.7104,  932.7105.  932.7106, 
and  932.7107  and  subsections  932.7107-1 
and  932.7107-2.  is  removed  in  its 
entirety. 

4.  Part  932  is  amended  by  adding  new 
Subpart  932.9.  Prompt  Payment, 
consisting  of  sections  932.908  and 
932.970,  as  follows: 

Sul>part  932.»— Prompt  Payment 

932.908     Contract  clause 
932.970     Implementing  DOE  Policies  and 
Procedures 

Subpart  932.9 — Prompt  Payment 
932.908  Contract  Clause. 

(c)  The  contracting  officer  shall 
incorporate  paragraph  (c).  Electronic 
Funds  Transfer,  promulgated  as 
Alternate  II  at  FAR  52.232-25.  in 
solicitations  and  contracts  containing 
the  basic  Prompt  Payment  clause  or  its 
Alternate  I  as  prescribed  at  FAR 
32.908(a)  and  FAR  32.908(b), 
respectively. 

932.970  Implementing  DOE  Policies  and 
Procedures. 

(a)  Invoice  payments — (1)  Contract 
settlement  date.  For  purposes  of 
determining  payment  due  dates  on  a 
final  invoice  pursuant  to  paragraph 
{a)(2)(ii)  of  the  basic  Prompt  Payment 
clause  and  (a)(2)(i)(B)  of  its  Alternate  1 
at  FAR  52.232-25.  contract  settlement 
occurs  when  the  contracting  officer 
determines  that  the  contractor  has 
complied  with  all  contract  terms  and 
conditions,  including  all  administrative 
requirements  (e.g..  execution  and 
delivery  of  contractor's  release  of 
claims,  execution  of  understandings 
setting  forth  final  indirect  costs  rates, 
establishment  of  final  contract  price).  In 
addition,  for  purposes  of  determining 
any  interest  penalties  under  cost-type 
contracts,  the  effective  date  of  contract 
settlement  shall  be  the  effective  date  of 
the  final  contract  modification  issued  to 
acknowledge  contract  settlement  and  to 
closeout  the  contract. 

(2)  Constructive  acceptance  periods.  It 
is  expected  that,  in  the  majority  of 
cases.  Government  acceptance  or 
approval  can  occur  within  the  standard 
constructive  acceptance  or  approval 
periods  specified  in  paragraphs  (a)(6)(i) 
of  the  basic  Prompt  Payment  clause  and 
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(a){5)(i)  of  its  Alternate  I  at  FAR  52.232- 
25.  However,  the  contracting  officer 
should  coordinate  these  provisions  with 
the  DOE  officiaUs)  that  will  be 
responsible  for  performing  the 
acceptance  and/or  approval  functionfs). 
Where  the  contracting  officer 
determines,  in  writing,  on  a  case-by- 
case  basis,  that  it  is  not  reasonable  or 
feasible  for  DOE  to  perform  the 
acceptance  or  approval  function  within 
the  standard  period,  the  contracting 
officer  should  specify  a  longer 
constructive  acceptance  or  approval 
period,  as  appropriate.  Considerations 
include,  but  are  not  limited  to,  the 
nature  of  supplies  or  services  involved, 
geographical  site  location,  inspection 
and  testing  requirements,  shipping  and 
acceptance  terms,  and  available  DOE 
resources. 

(b)  Contract  financing  payments.  (1) 
The  standard  payment  due  date  to  be 
specified  by  the  contracing  officer  in 
paragraphs  (b)(2]  of  the  basic  Prompt 
Payment  clause  and  its  Alternate  I  at 
FAR  52.232-25  shall  normally  be  30  days 
for  progress  payments  and  30  days  for 
interim  payments  on  cost-type  contracts. 

(2)  Contracting  officers  may  specify 
payment  due  dates  that  are  less  than  the 
standard  when  a  determination  is  made, 
in  writing,  on  a  case-by-case  basis,  that 
a  shorter  contract  financing  payment 
cycle  will  be  required  to  finance 
contract  work.  In  such  cases,  the 
contracting  officer  should  coordinate 
with  the  finance  and  program  officials 
that  will  be  involved  in  the  payment 
process  to  ensure  that  the  contract 
payment  terms  to  be  specified  in 
solicitations  and  resulting  contract 
awards  can  be  reasonably  met. 
Consideration  should  be  given  to 
geographical  separation,  workload, 
contractor  ability  to  submit  a  proper 
request,  and  other  factors  that  could 
affect  timing  of  payment.  However, 
payment  due  dates  that  are  less  than  7 
days  for  progress  payments  or  less  than 
14  days  for  interim  payments  on  cost- 
type  contracts  are  not  authorized. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CUkUSES 

Subpart  952.232— (Removed] 

5.  Subpart  952.232,  consisting  of 
subsections  952.232-1.  952.232-2. 
952.232-3,  952.232-4.  952.232-5.  952.232- 
6.  952.232-7.  952.232-8.  952.232-10, 
952.232-70.  952.232-71.  952.232-72  and 
952.232-73.  is  removed  in  its  entirety. 

|FR  Doc.  88-25B89  Filed  11-8-88;  8;45  um| 
BILUrKi  CODE  S4SO-0I-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

■Migratory  Bird  Hunting:  Zones  In 
Whicti  Lead  Shot  Will  Be  Prohibited 
For  The  Taking  of  Waterfowl,  Coots 
and  Certain  Other  Species  In  The 
1989-90  Hunting  Season 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  Rule. 

summary:  The  use  of  lead  shot  in 
waterfowl  Hunting  poses  an 
unnecessary  risk  to  certain  migratory 
birds  because  when  the  spent  shot  is 
consumed  it  often  produces  lead 
poisoning  and  death.  Accordingly,  this 
proposed  rule  describes  the  zones  in 
which  the  use  of  lead  shot  would  be 
prohibited  for  hunting  waterfowl,  coots 
and  certain  other  species  in  the  1989-90 
season.  The  zones  described  consist  of 
(1)  the  same  areas  that  were  already 
identified  as  nontoxic  shot  zones  for 
waterfowl  and  coot  hunting  in  %  20.108 
of  Title  50  of  the  Code  of  Federal 
Regulations  (50  CFR)  for  the  1988-89 
hunting  season,  (2)  the  added  counties 
identified  for  1989-90  in  Appendix  N  of 
the  Final  Supplemental  Environmenfal 
Impact  Statement  (SEIS)  on  the  Use  of 
Land  Shot  for  Hunting  Migratory  Birds 
in  the  United  States  (see  Table  1  in 
Supplementary  Information)  and  (3) 
those  additional  areas  indentified  by  the 
States  where  acceleration  of  the 
nontoxic  shot  phase-in  schedule  is 
considered  appropriate  because  of 
potential  administrative,  enforcement 
and/or  lead  poisoning  problems.  States 
that  have  declared  a  statewide  ban  on 
the  use  of  lead  shot  waterfowl  and  coot 
hunting  are  so  noted. 
DATE:  Comments  on  this  proposal  will 
be  accepted  until  December  9, 1988. 
ADDRESS:  Submit  comments  to  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Room  536,  Matomic  Building, 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  RoUin  D.  Sparrowe,  Chief  Office  of 

Migratory  Bird  Management,  U.S.  Fish 

and  Wildlife  Service,  Room  536, 

Matomic  Buidling,  Washigton,  DC  20240 

(202/254-3207). 

SUPPLEMENTARY  INFORMATION:  This  rule 

implements  the  third  year  (1989-90)  of 
the  5-year  component  of  the  strategy  to 
phase-in  a  nontoxic  shot  requirement  for 
waterfowl  hunting  nationwide  by  1991- 
92,  as  set  out  by  the  preferred 
alternative  of  the  Final  SEIS  on  the  Use 
of  Lead  Shot  for  Hunting  Migratory 


Birds  in  the  United  States  published  in 
June  1986  (FES  86-16).  The  SEIS  and 
consequent  rulemaking  imposing 
nontoxic  shot  requirements  results  from 
the  Secretary  of  Interior's  responsiblities 
under  the  Migratory  Bird  Treaty  Act 
(MBTA),  as  amended  (16  U.S.C.  703  et 
seq.;  40  Stat.  755),  and  the  Endangered 
Species  Act  (ESA)  of  1973.  as  amended 
(16  U.S.C.  1531-1543;  87  Stat.  884).  to 
decide  whether,  where  and  how 
migratory  bird  hunting  will  allowed.  A 
critical  element  in  the  Department  of  the 
Interior's  deliberations  and  decision  to 
implement  and  enforce  regulations 
establishing  nontoxic  shot  zones 
nationwide  has  been  the  determination 
that  lead  poisoning  resulting  from 
waterfowl  hunting  is  a  significant 
annual  mortality  factor  in  certain 
migratory  birds. 

Information  detailing  the  scientific 
basis  of  concluding  that  lead  shot  from 
waterfowling  is  causing  lead  poisoning 
in  certain  migratory  birds  and  the 
development  of  the  strategy  to  eliminate 
lead  toxicity  as  a  major  mortality  factor, 
including  discussions  of  the  issues  for 
and  against  lead/steel  shot,  appears  in 
the  SEIS  and  the  preamble  to  the 
proposed  rule  on  the  criteria  and 
schedule  for  implementing  nontoxic  shot 
zones  for  1987-88  and  subsequent  years 
published  in  the  Federal  Register  on 
June  27. 1986  (51  FR  23444).  The  final 
rule  for  the  proposed  rule  was  published 
in  the  Federal  Register  on  November  21. 
1986  (51  FR  42103).  Information  on  the 
justification  for  selecting  this  strategy 
has  also  been  set  out  in  the  Final  SEIS 
(Alternative  VII3),  the  June  27, 1986. 
proposed  rule  and  in  the  Record  of 
Decision  confirming  the  preferred 
alternative  and  published  in  the  Federal 
Register  on  August  20, 1986  (51  FR 
29673).  Additional  information  relating 
to  the  imposition  of  nontoxic  shot  zones 
nationwide,  according  to  the  5-year 
schedule,  is  contained  in  the  final  rule 
for  the  1987-88  and  1988-89  waterfowl 
hunting  seasons  published  in  the  Federal 
Register  on  Tuesday,  July  21, 1987  (52  FR 
27352)  and  on  Tuesday,  June  28, 1988  (53 
FR  24284).  respectively. 

Counties  scheduled  to  convert  in  their 
entireties  to  nontoxic  shot  in  the  1989-90 
waterfowl  season  are  those  counties 
having  had  an  average  annual 
waterfowl  harvest  of  10  or  more  per 
square  mile  over  the  10-year  period 
1971-80.  As  scheduled,  aproxmately  79 
percent  of  the  waterfowl  harvest 
nationwide  will  occur  in  nontoxic  shot 
zones  in  the  1988-89  waterfowl  hunting 
season.  However,  the  conversion  of 
many  entire  States  ahead  of  the 
schedule  is  estimate  to  increase  the 
percentage  of  the  total  waterfowl 


harvest  occurring  in  nontoxic  shot  zones 
to  be  about  90  percent  in  this  1989-90 
waterfowl  hunting  season. 

In  summary,  this  rule  proposes  to 
amend  S  20.108  of  50  CFR  to  add  areas 
to  expand  existing  nontoxic  shot  zones 
for  the  1989-90  waterfowl  hunting 
season. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analysis  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  signficant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprieses.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
fiexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  includes 
small  businesses,  organizations  and/or 
governmental  jurisdictions. 

In  accordance  with  Excutive  Order 
12291.  a  determination  has  been  made 
that  this  rule  is  not  a  major  rule.  In 
accordance  with  the  Regulatory 
Flexibility  Act.  a  determination  has 
been  made  that  this  rule,  if  implemented 
without  adequate  notice,  could  result  in 
lead  shot  ammunition  supplies  for  which 
there  would  be  no  local  demand. 
Conversely,  nontoxic  shot  zones  could 
conceivably  be  established  where  little 
or  no  nontoxic  shot  ammunition  would 
be  available  to  hunters.  The  FWS 
believes,  however,  that  adequate  notice 
has  been  provided  and  that  sufficient 
supplies  of  nontoxic  shot  ammunition 
will  be  available  to  hunters.  Therefore, 
this  rule  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Paperwork  Reduction  Act 

This  rule  will  not  result  in  the 
collection  of  information  from,  or  place 
recordkeeping  requirements  on,  the 
public  under  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.). 

Environmental  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)).  a  Final  Environmental 
Statement  (FES)  on  the  use  of  steel  shot 
for  hunting  waterfowl  in  the  United 
States  was  published  in  1976.  As  stated 
above,  a  supplement  to  the  FES  was 
completed  in  June  1986.  In  this 
supplement,  pursuant  to  the  Endangered 
Species  Act,  a  section  7  consultation 
was  done  on  the  potential  impacts  of  the 
provisions  of  this  rule  on  bald  eagles. 


The  section  7  opinion  concluded  that 
implementation  of  the  preferred 
alternative  would  not  be  likely  to 
jeopardize  the  continued  existence  of 
the  bald  eagle.  Also,  a  recent  section  7 
opinion  concludes  that  the  action  being 
carried  out  is  not  likely  to  jeopardize  the 
continued  existence  of  the  Aleutian 
Canada  goose. 

Table  1 — Counties  proposed  to  be  added  in 
1989-90  to  the  existing  zones  where  the 
hunting  of  waterfowl,  coot  and  certain  other 
species  is  limited  to  the  use  of  nontoxic 
shoLC) 

State  And  County 

ALABAMA 

Jackson 
Madison 

ARKANSAS 

Crawford 

Green 

Jackson  I 

Mississippi  1 

Randolph 

Sevier 

St.  Francis 

White 

Yell 

CAUFORNIA 

Fresno 
Napa 

Santa  Clara 
Siskiyou 

FLORIDA 

St.  Johns 

GEORGIA  : 

Dougherty 
Mcintosh 

IDAHO 

Bannock 

ILUNOIS 

• 

Franklin 

Peoria 

Pike 

Rock  Island 

INDIANA 

All  lands  and  waters  of  all  counties  of  the 
State. 

KANSAS 

Cherokee 
Crawford 


'  Counties  listed  are  taken  from  the  Final 
Supplemental  Environmental  Impact  Statement  on 
the  Use  of  Lead  Shot  for  Hunting  Migratory  Birds  in 
the  United  States.  Appendix  N.  Counties  listed  are 
those  that  have  10  or  more  waterfowl  harvested  per 
square  mile,  as  referenced  by  Carney  et  al.  1983 
(Distribution  of  waterfowl  species  harvested  in 
states  and  counties  during  1971-80  hunting  seasons. 
U.S.  Fish  and  Wildlife  Service.  Spec.  Sci.  Rpt.— 
Wildl.  No.  254,  Washington.  DC).  "Certain  other 
species"  refers  to  those  species,  other  than 
waterfowl  or  coots,  that  are  affected  by  reason  of 
being  included  in  aggregate  bag  limits  and 
concurrent  seasons.  Differences  between  this  Table 
and  the  Appendix  N  schedule  reflect  changes 
initiated  by  the  States  to  accelerate  county  nontoxic 
shot  conversions. 


Pratt 
Reno 

KENTUCKY 

Caldwell 
Hopkins 
Lyon 
Union  . 

LOUISIANA 

Bienville 

Cdtahoula 

Concordia 

Franklin 

Grant 

Sabine 

St.  Landry 

St.  Martin 

Union 

MARYLAND 

Anne  Arundel 
Calvert 
Harford 
St.  Marys 
Wicomico 

MICHIGAN 

Ail  lands  and  water  of  all  counties  of  the 
State. 

NEW  HAMPSHIRE 

Rockingham 
Strafford 

NEW  JERSEY 

Burlington 
Gloucester 
Mercer 

NORTH  CAROUNA 

New  Hanover  f 

NORTH  DAKOTA 

Benson 

Dickey 

Kidder 

McLean 

Renville 

Richland 

Steele 

Stutsman 

Ward 

OHIO 

Summit  1 

OKLAHOMA 

Comanche 

Johnston 

Mcintosh 

Marshall 

Muskogee 

Sequoyah 

Wagoner 

OREGON 

Benton 

Clatsop 

Tillamook 

SOLTH  CAROUNA 

All  lanas  and  waters  of  all  counties  of  the 
State 

TENNESSEE 

Crockett 

Franklin 

Lauderdale 

Meigs 

Stewart 
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TEXAS 

Baylor 

Brazos 

Comanche 

Grayson 

Hopkins 

Marion 

Trinity 

Willacy 

UTAH 

Box  Elder 

VIRGINIA 

King  Willam 

Mathews 

Middlesex 

Northumberland 

Westmoreland 

WASHINGTON 

Snohomish 

Authorship 

The  primary  author  of  this  proposed 
rule  in  Keith  A.  Morehouse,  C3ffice  of 
Migratory  Bird  Management,  working 
under  the  direction  of  Rollin  D. 
Sparrowe,  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  Part  20 
would  continue  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act.  sec. 
3.  Pub.  L.  65-186,  40  Stat.  755  (16  U.S.C.  701- 
708h);  sec.  3(h).  Pub.  L.  95-616.  92  Stat.  3112 
(16  U.S.C.  712). 

2.  Section  20.108  would  be  revised  to 
read  as  follows: 

§  20. 1 08    Nontoxic  shot  zones. 

The  areas  described  within  the  States 
indicated  below  are  designated  for  the 
purpose  of  §  20.21(j]  as  nontoxic  shot 
zones  for  hunting  waterfowl,  coots  and 
certain  other  species. 

Atlantic  Flyway 

'Connecticut ' 

All  lands  and  waters  within  the  State  of 
Connecticut  have  been  designated  for 
nontoxic  shot  use. 

'Delaware' 

1.  Kent  and  New  Castle  Counties. 

2.  All  State  and/or  Federally  owned 
property  within  the  following  areas  of  Sussex 
County: 

A.  Assawoman.  Gordon's  Pond  and  Prime 
Hook  State  Wildlife  Areas. 

B.  Cape  Henlopen  and  Delaware  Seashores 
State  Parks. 

C.  Prime  Hook  National  Wildlife  Refuge. 

'Florida' 

1.  Brevard,  Broward.  Citrus.  Collier.  Dade. 
Leon,  Osceola,  Polk,  St.  Johns  and  Volusia 
Counties. 


2.  Those  portions  of  Gadsden  and  Liberty 
Counties,  adjacent  to  Leon  County,  that 
include  the  floodplains  of  Lake  Talquin  and 
the  Ochlockonee  River. 

3.  That  portion  of  Lake  Miccosukee  in 
Jefferson  County. 

4.  Orange  Lake  and  Lochloosa  Lake  in 
Alachua  County. 

5.  The  area  lying  lakeward  of  and  bounded 
by  the  Lake  Okeechobee  levee,  by  the  State 
Road  78,  Kissimmee  River  bridge,  and  by 
State  Road  78  from  its  intersection  with  the 
Lake  Okeechobee  levee  at  points  near 
Lakeport  and  the  Old  Sportsman's  Village 
site. 

6.  That  portion  of  Glades  County  outside  of 
the  area  described  in  No.  5  above. 

7.  Occidental  Wildlife  Management  Area, 
as  well  as  all  of  the  Occidental  Chemical 
Company  phosphate  pits  east  of  US  41,  south 
of  State  Road  6,  west  of  State  Road  135  and 
north  of  White  Springs,  all  in  Township  1 
north.  Ranges  15  and  16  east  in  Hamilton 
County  comprising  approximately  35.000 
acres. 

8.  That  area  formerly  known  as  the  M-K 
Ranch  public  waterfowl  are  in  Gulf  County. 

9.  Hickory  Mound  Impoundment  within  the 
Aucilla  Wildlife  Management  Area  in  Taylor 
County. 

10.  That  portion  of  Everglades 
Conservation  Area  2  in  Palm  Beach  County. 

11.  That  portion  of  Lake  George  lying  in 
Putnam  County. 

12.  That  portion  of  the  St.  Johns  River 
floodplain  lying  in  Lake,  Seminole  and 
Orange  Counties. 

13.  That  portion  of  Lake  Rousseau  lying  in 
Levy  and  Marion  Counties. 

14.  Lake  Harbor  public  waterfowl  hunting 
area  in  Palm  Beach  County. 

15.  Chassahowitzka  Wildlife  Management 
Area  in  Hernando  County,  and  the  State 
waters  of  the  Gulf  of  Mexico  in  Hernando 
County  north  of  Raccoon  Point  designated  by 
posted  signs. 

16.  Chassahowitzka,  Lower  Suwannee, 
Merritt  Island  and  Loxahatchee  National 
Wildlife  Refuges. 

'Georgia ' 

1.  Dougherty  and  Mcintosh  Counties. 

2.  Eufaula  and  Savannah  National  Wildhfe 
Refuges. 

'Maine' 

All  lands  and  waters  within  the  State  of 
Maine  have  been  designated  for  nontoxic 
shot  use. 

'Maryland' 

1.  Ann  Arundel,  Calvert,  Cecil.  Dorchester, 
Harford,  Kent,  Queen  Annes.  Somerset.  St. 
Marys.  Talbot,  Wicomico  and  Worcester 
Counties. 

'Massachusetts ' 

All  lands  and  waters  within  the  State  of 
Massachusetts  have  been  designated  for 
nontoxic  shot  use. 

'New  Hampshire  ' 
1.  Rockingham  and  Stafford  Counties. 

'New  Jersey' 

1.  Atlantic.  Burlington,  Cape  May, 
Cumberland,  Gloucester.  Hudson.  Mercer, 
Middlesex.  Monmouth.  Ocean  and  Salem 


Counties,  and  any  adjacent  State-owned  tid»l 
waters. 

'New  York' 

All  lands  and  waters  within  the  State  of 
New  York  have  been  designated  for  nontoxic 
shot  use. 

'North  Carolina* 

1.  Beaufort,  Currituck,  New  Hanover, 
Pamlico  and  Washington  Counties. 

2.  Cape  Hatteras  National  Seashore 
Recreation  Area. 

3.  Cedar  Island,  Mattamuskeet  and 
Swanquarter  National  Wildlife  Refuges. 

'Pennsylvania  * 

All  lands  and  waters  within  the  State  of 
Pennsylvania  have  been  designated  for 
nontoxic  shot  use. 

'Rhode  Island' 

All  lands  and  waters  within  the  State  of 
Rhode  Island  have  been  designated  for 
nontoxic  shot  use. 

'South  Carolina' 

All  lands  and  waters  within  the  State  of 
South  Carolina  have  been  designated  for 
nontoxic  shot  use. 

'Vermont' 

1.  Franklin  and  Grand  Isle  Counties. 

2.  Missisquoi  National  Wildlife  Refuge. 

'Virginia' 

1.  Counties  of  Accomack,  Charles  City. 
Gloucester.  James  City,  King  William, 
Mathews,  Middlesex.  New  Kent, 
Northumberland,  Westmoreland  and  York. 

2.  Cities  of  Chesapeake,  Hampton,  Newport 
News,  Norfolk,  Poquoson  Portsmouth, 
Suffolk,  Virginia  Beach  and  Williamsburg. 

Mississippi  Flyway 

'Alabama' 

1.  Jackson.  Limestone  and  Madison 
Counties. 

2.  Eufaula  National  Wildlife  Refuge. 

'Arkansas  * 

1.  Arkansas,  Ashley,  Clay,  Conway, 
Craighead.  Crawford,  Crittenden,  Cross, 
Desha,  Green,  Jackson,  Jefferson,  LaFayetfe. 
Lawrence,  Lincoln,  Little  River,  Lonoke. 
Mississippi,  Monroe,  Phillips,  Poinsett. 
Prairie,  Pulaski,  Randolph,  St.  Francis.  White, 
Woodruff  and  Yell  Counties. 

2.  Lake  Dardanelle  and  Millwood  Lake 
Wildlife  Management  Areas. 

3.  Felsenthal  National  Wildlife  Refuge. 

'Illinois' 

1.  Mississippi  River  and  adjacent  areas  in 
the  following  counties  BORDERED  BY  the 
roads  and/or  lines  indicated  as  follows:  All 
of  Alexander,  Calhound,  Carroll,  Henderson, 
Jackson,  Jersey,  Pike.  Rock  Island  and  Union 
Counties;  Adams  County — IL-96  (Lima), 
County  Hwy-41,  County  Hwy-7,  County 
Hwy-8  and  Lock  and  Dam  20.  (The  Mark 
Twain  NWR,  Bear  Creek  Unit  is  also  a 
nontoxic  shot  zone);  Hancock  County — 
(Dallas  City),  IL-9/96.  IL-96/US  136  and  IL- 
96;  Henry  County— 1-80  and  1-74/280;  Jo 
Daviess  County — IL-35  (East  Dubuque),  US 
20,  IL-a4/US  20  and  IL-84;  Mercer  County- 
Railroad  bridge  (Keithsburg),  County  Hwy-16 


and  County  Hwy-25;  and  Whiteside 
County— IL-84  (north),  IL-136/Fulton  Road, 
County  Hwy-21/Frog  Pond  Road.  Garden 
Plain  Road.  County  Hwy-2l/Sand  Road  and 
IL-5. 

2.  Illinois  River  and  adjacent  areas  in  the 
following  counties  BORDERED  BY  the  roads 
and/or  lines  indicated  as  follows:  All  of 
Calhoun.  Cass.  Fulton.  Jersey.  Marshall. 
Mason.  Peoria.  Pike,  Putnam  and  Woodford 
Counties;  Brown  County — County  Hwy-3/ 
FAS-582.  FAS-582.  County  Hwy-12  and  IL- 
99;  Bureau  County— IL-89  (Spring  Valley).  IL- 
6/89,  11^29,  and  11^26/29  and  11^29;  Greene 
County — Kampsville  Ferry  route.  lL-108  and 
FAP-155  (south);  Morgan  County— lL-104 
(Meredosia)  and  IL-IOO/US  67;  Schuyler 
County— IL-100  (Bluff  City).  IL-103  and 
County  Hwy-9;  and  Tazewell  County— IL-26. 
lL-116.  IL-116/US  150.  lL-6/116.  IL-29,  IL-9/ 
29,  IL-29,  FAS-461  and  County  Hw>-16. 

3.  Southern  Goose  Quota  Zone:  All  of 
Alexander,  Jackson.  Union  and  Williamson 
Counties. 

4.  Rend  Lake  Goose  Quota  Zone:  All  of 
Franklin  and  Jefferson  Counties. 

5.  Other  Areas:  All  of  Bond,  Clinton, 
Fayette.  Kane.  Lake  and  McHenry  Counites. 


'Indiana' 

All  lands  and  waters  within  the  State  of 
Indiana  have  been  designated  for  nontoxic 
shot  use. 

■Iowa' 

All  lands  and  waters  within  the  Slate  of 
Iowa  have  been  designated  for  nontoxic  shot 
use. 

'Kentucky' 

1.  Western  Zone.  That  area  of  western 
Kentucky  west  of  an  eastern  boundary 
described  by  the  lines  and/or  roads  as 
follows:  The  Purchase  Parkway  from  Fulton. 
Kentucky,  on  the  Kentucky-Tennessee  border 
northeast  to  the  Interstate  24-Purchase 
Parkway  junction;  northeast  on  1-24  to  Lyon 
County  line;  then  on  a  line  including  all  of 
Lyon.  Caldwell  and  Hopkins  Counties  to 
Fredonia;  north  from  Fredonia  on  US  641  to 
US  60  at  Marion,  north  on  US  60  to  the  Union 
County  line;  northeast  and  north  along  the 
Union  County  line  to  the  Union  County  line- 
US  60  junction;  north  on  US  60  to  the  US  60- 
US  41  juntion;  and  north  on  US  41  to  the 
Indiana-Kentucky  border  near  Henderson, 
Kentucky. 

'lAiuisiana ' 

1.  Acadia.  Assumption.  Avoyelles, 
Bienville,  Bossier,  Caddo,  Calcasieu. 
Caldwell,  Cameron,  Catahoula,  Concordia, 
Evangeline.  Franklin,  Grant.  Iberia.  Jefferson. 
Jefferson  Davis,  LaFourche,  LsSalle. 
Morehouse,  Natchitoches,  Orieans,  Ouachita, 
Plaquemines,  Rapides.  Red  River,  Sabine,  St. 
Bernard.  St.  Charies,  St.  James,  St.  John  the 
Baptist,  St.  Landry,  St.  Martin.  St.  Mary.  St. 
Tammany,  Terrebonne,  Union  and  Vermilion 
Parishes. 

'Michigan ' 

All  lands  and  waters  within  the  State  of 
Michigan  have  been  designated  for  nontoxic 
shot  use. 


'Minnesota  ' 

AU  lands  and  waters  within  the  State  of 
Minnesota  have  been  designated  for  nontoxic 
shot  use. 

'Mississippi' 

All  lands  and  waters  within  the  State  of 
Mississippi  have  been  designated  for 
nontoxic  shot  use. 

'Missouri' 

All  lands  and  waters  within  the  State  of 
Missouri  have  been  designated  for  nontoxic 
shot  use. 

'Ohio' 

1.  Ashtabula.  Cuyahoga,  Erie,  Holmes. 
Lake,  Lorain.  Lucas.  Ottawa.  Sandusky. 
Summit.  TrumbulL  Wayne  and  Wood 
Counties. 

'Tennessee* 

1.  Benton,  Crockett.  Dyer,  Franklin, 
Jefferson,  Lake,  Lauderdale,  Meigs,  Obion, 
Shelby,  Stewart  and  Tipton  Counties. 

'Wisconsin' 

All  lands  and  waters  within  the  State  of 
Wisconsin  have  been  designated  for  nontoxic 
shot  use. 

Central  Flyway 

'Colorado' 

1.  Alamosa,  Boulder,  Conejos,  Costilla, 
Morgan.  Rio  Grande  and  Weld  Counties. 

2.  Hinsdale,  Mineral  and  Saguache 
Counties  east  of  the  Continental  Divide. 

3.  Turk's  Pond  portion  of  Baca  County. 

'Kansas ' 

1.  Barton,  Cherokee,  Coffey.  Cowley. 
Crawford,  Doniphan,  Ellsworth.  Jefferson. 
Linn.  Mitchell,  Mongomery.  Neosho,  Pratt. 
Reno  and  Stafford  Counties. 

2.  All  areas  administered  by  the  Kansas 
Department  of  Wildlife  and  Parks.  U.S.  Army 
Corps  of  Engineers  and  U.S.  Bureau  of 
Reclamation,  including  those  within  the 
boundaries  of  the  above  Counties. 

3.  Kirwin  Reservoir. 

4.  Kirwin  and  Quivira  National  Wildlife 
Refuges. 

'Montana ' 

All  land  and  waters  within  the  State  of 
Montana  have  been  designated  for  nontoxic 
shot  use. 

'Nebraska ' 

All  lands  and  waters  within  the  State  of 
Nebraska  have  been  designated  for  nontoxic 
shot  use. 

'New  Mexico ' 

All  lands  and  waters  within  the  State  of 
New  Mexico  have  been  designated  for 
nontoxic  shot  use. 

'Narlh  Dakota ' 
«     1.  Bensen,  Bottineau,  Dickey.  Griggs, 
Kidder,  Mcintosh,  McLean,  Nelson.  Ramsey, 
Renville,  Richmond,  Sargent,  Steele. 
Stutsman.  Towner  and  Ward  Counties. 

•Oklahoma ' 
1.  Comanche  and  Nowata  Counties. 


2.  The  area  described  within  the  roads 
and/or  lines  as  follows:  US  77  from  the 
Kansas  border  south  to  US  177;  US  177  south 
to  State  Highway  15;  State  Highway  15  east 
to  State  Highway  IB;  State  Highway  18  south 
to  US  64;  US  64  e?8t  to  State  Hi^way  99; 
State  Highway  99  south  to  SUte  Highway  51; 
State  Highway  51  east  to  State  Highway  97; 
State  Highway  97  north  to  its  junction  with 
unnamed  county  roadway:  northwestward  on 
the  county  roadway  to  its  junction  with  State 
Highway  20;  State  Highway  20  west  to  State 
Highway  18;  and  State  Highway  18  north  to 
the  Kansas  border. 

3.  The  area  described  within  the  roads 
and/or  lines  as  follows:  The  Sequoyah 
County  line  west  to  the  Muskogee  County 
line  from  the  Arkansas-Oklahoma  State  line: 
north  and  west  on  the  Muskogee  County  line 
to  State  Highway  80;  north  on  State  Highway 
80  to  State  Highway  2S1A:  west  on  State 
Highway  251A  to  the  Wagoner  County  line; 
(generally)  north,  west  and  south  on  the 
Wagoner,  Muskogee  and  Mcintosh  County 
lines  to  US  266;  west  on  US  266  to  US  62; 
south  on  US  62  to  Indian  Nation  Turnpike; 
south  on  Indian  Nation  Turnpike  to  the 
Mcintosh  County  line;  west,  south  and  east 
along  the  Mcintosh  County  line  to  the  Indian 
Nation  Turnpike;  south  on  Indian  Nation 
Turnpike  to  US  270;  US  270  east  to  Stale 
Highway  2;  State  Highway  2  north  to  State 
Highway  31:  State  Highway  31  west  to  State 
Highway  71;  State  Highway  71  north  to  S«ate 
Highway  9;  State  Highway  9  to  State 
Highway  9A;  and  State  Highway  9A  north 
and  east  to  the  Arkansas  border. 

4.  The  area  described  within  the  roads 
and/or  lines  as  follows:  State  Highway  78 
from  the  Texas  border  north  and  west  to  US 
75:  US  75  north  to  State  Highway  7a  State 
Highway  78  northwest  to  the  Johnston 
County  line;  (generally)  north,  west  and  south 
on  the  Johnston  and  Marshall  County  lines  to 
State  Highway  32  near  Lebanon;  south  and 
west  on  State  Highway  32  to  the  junction  of 
IH-35  near  Marietta;  and  south  down  IH-35 
to  the  Texas  border. 

5.  That  portion  of  Oologah  Reservoir  and 
all  adjoining  public  lands  in  Rogers  County. 

6.  Fort  Cobb  Reservoir  and  all  adjoining 
public  lands  in  Caddo  County. 

7.  Hajek  Marsh. 

8.  Those  areas  of  land  and  water 
encompassing  the  controlled  water  level 
impoundments  (WATERFOWL  STAMP 
HUNTING  AREAS)  within  the  following 
State  Wildlife  Management  Areas: 

A.  Waurika 

B.  Hulah 

C.  Wister  » 

D.  Okmulgee 

E.  Copan 

F.  Hugo 

G.  Mt.  Park 
H.  Deep  Fork 

I.  Lake  Ellsworth 

9.  Salt  Plains  and  Washita  National 
Wildlife  Refuges. 

'South  Dakota ' 

All  lands  and  waters  within  the  State  of 
South  Dakota  have  been  designated  for 
nontoxic  shot  use.  ^ 
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'Texas' 

1.  Baylor,  Brazos.  Comanche,  Hopkins  and 
Trinity  Counties. 

2.  The  area  described  within  the  roads 
and/or  lines  as  follows:  Beginning  at  the 
Louisiana  State  line;  west  along  IH-10  to  the 
Jefferson  County  line;  north  of  IH-10  along 
the  Jefferson  County  line  to  its  junction  with 
the  Liberty  County  line;  west,  north, 
southwest  and  southeast  along  the  Liberty 
County  line  to  its  junction  with  the  Harris 
County  line;  (generally)  west  along  the  Harris 
County  line  to  its  junction  with  the  Waller 
County  line;  (generally)  north,  west  and  south 
along  the  Harris  County  line  to  its 
intersection  with  State  Highway  159: 
southwest  along  State  Highway  159  to  its 
intersection  with  the  Colorado  County  line; 
northwest  and  southwest  along  the  Colorado 
County  line  to  its  junction  with  IH-10  near 
Schulenberg;  west  along  IH-10  to  its  junction 
with  US  77  at  Shulenberg;  south  and 
southwest  along  US  77  to  its  junction  with  the 
(north)  Nueces  County  line  at  the  Nueces 
River  (generally)  northwest  and  south  along 
the  Neuces  County  line  to  its  junction  with 
US  77  near  Kingsville:  south  on  US  77  to  its 
junction  with  the  (north)  Willacy  County  line; 
(generally)  west,  south  and  east  on  the 
(south)  Willacy  County  line  to  its  junction 
with  US  77;  south  along  US  77  to  its  junction 
with  the  US-Mexico  international  boundary 
at  Brownsville:  east  along  the  US-Mexico 
international  boundary  to  the  Gulf  of  Mexico; 
east  and  seaward  to  the  three  marine  league 
limit;  northeast  along  the  three  marine  league 
limit  to  the  Louisiana  State  line;  and  north 
along  the  Texas-Louisiana  State  line  to  its 
junction  with  IH-10. 

3.  The  area  described  within  the  roads 
and/or  lines  as  follows:  Beginning  at  the 
Oklahoma  State  line;  south  along  1-35  to  its 
junction  with  US  82  at  Gainesville;  east  along 
US  82  to  its  junction  of  the  Grayson  County 
line;  south,  east  and  north  to  the  junction  of 
the  Grayson  County  line  and  US  82;  east 
along  US  82  to  its  junction  with  State 
Highway  78  at  Bonham;  north  along  State 
Highway  78  to  its  junction  with  the 
Oklahoma  State  line;  and  west  along  the 
Oklahoma-Texas  State  line  to  its  junction 
with  1-35. 

4.  The  area  described  within  the  roads 
and/or  lines  as  follows:  Beginning  at  the 
Louisiana  State  line:  west  along  the  (north) 
Marion  County  line  to  its  junction  with  State 
Highway  49  near  Avinger:  northwest  on  State 
Highway  49  to  its  junction  with  US  259  at 
Daingerfield:  south  along  US  259  to  its 
junction  with  State  Highway  450  at  Ore  City; 
east  on  State  Highway  450  to  its  junction  with 
Slate  Highway  154  at  Harleton:  southeast 
along  State  Highway  154  to  its  junction  with 
US  80  at  Marshall;  east  along  US  80  to  its 
junction  with  State  Highway  43;  northeast 
along  State  Highway  43  to  its  junction  with 
FM  2682  at  Karnack:  east  along  FM  2682  to  its 
junction  with  FM  134;  south  along  FM  134  to 
its  junction  with  FM  1999  at  Leigh;  east  along 
FM  1999  to  its  junction  with  the  Louisiana 
State  line;  and  north  along  the  Louisiana- 
Texas  border  to  its  junction  with  State 
Highway  49. 

5.  The  area  described  within  the  roads 
and/or  lines  as  follows:  Beginning  at  the 
junction  of  State  Highway  31  and  FM  2661; 


west  along  State  Highway  31  to  its  junction 
with  US  175  at  Athens;  northwest  along  US 
175  to  its  junction  with  FM  90;  north  along  FM 
90  to  its  junction  with  FM  1391;  west  along 
FM  1391  to  its  junction  with  US  175  at  Kemp; 
south  along  US  175  to  its  junction  with  State 
Highway  274;  south  along  State  Highway  274 
to  its  junction  with  State  Highway  31  at 
Trinidad;  east  along  State  Highway  31  to  its 
junction  with  FM  3441  at  Malakoff;  south 
along  FM  3441  to  its  junction  with  FM  59  at 
Cross  Roads:  south  along  FM  59  to  its 
junction  with  US  287  at  Cayuga;  southeast 
along  US  287  to  its  junction  with  FM  860; 
north  along  FM  860  to  its  junction  with  FM 
837;  northeast  along  FM  837  to  its  junction 
with  US  175  at  Frankston;  east  along  US  175 
to  its  junction  with  FM  855:  north  along  FM 
855  to  its  junction  with  FM  346;  north  along 
FM  346  to  its  junction  with  FM  344;  north 
along  FM  344  to  its  junction  with  FM  2661; 
and  north  along  FM  2661  to  its  junction  with 
State  Highway  31. 

•  Wyoming ' 

1.  Big  Horn  County:  Along  and  within  one 
mile  either  side  of  the  waterline  of  the  Big 
Horn  River,  Yellowtail  Reservoir,  Shoshone 
River.  Nowood  River  and  portions  of 
Medicine  Lodge  Creek  and  Paintrock  Creek 
where  they  flow  into  the  Nowood  River, 
beginning  from  their  confluence  to  where 
they  flow  from  the  mountains. 

2.  Goshen  County: 

A.  North  Platte  River/Laramie  River — 
Beginning  where  US  25  crosses  the  Wyoming- 
Nebraska  State  line:  south  along  said  State 
line  to  Goshen  County  Road  No.  7-108;  west 
along  said  road  to  Wyoming  Highway  92. 
west,  then  north  along  said  highway  to  US  85; 
north  along  said  highway  to  Wyoming 
Highway  156;  west  and  north  along  said 
highway  to  Goshen  County  Road  No.  7-62; 
west  along  said  road  to  the  Fort  Laramie 
Canal  Road;  northwest  along  said  road  to 
Goshen  County  Road  No.  7-48;  southwest 
along  said  road  to  the  Goshen-Platte  County 
line;  north  along  said  line  to  US  26;  and 
southeast  along  said  highway  to  the  point  of 
beginning. 

B.  Table  Mountain — Beginning  where 
Wyoming  Highway  92  intersects  Wyoming 
Highway  158:  south  along  said  highway  to 
Goshen  County  Road  No.  7-171;  west  along 
said  road  to  the  Fort  Laramie  Canal  Road; 
northwesterly  along  said  road  to  Goshen 
County  Road  No.  7-160:  east  along  said  road 
to  Goshen  County  Road  No.  7-166:  North 
along  said  road  to  Goshen  County  Road  No. 
7-114.  east  along  said  road  to  Wyoming 
Highway  92:  and  east  along  said  highway  to 
the  point  of  beginning. 

Pacific  Fly  way 

'Arizona' 

1.  Game  Management  Unit  SB,  Upper  Lake 
Mary,  Lower  Lake  Mary  and  Mormon  Lake. 

2.  Hopi  Indian  Reservation  lands  in 
Coconino  and  Navajo  Counties. 

3.  Navajo  Indian  Reservation  lands  in 
Apache,  Coconino  and  Navajo  Counties. 

4.  Cibola  National  Wildlife  Refuge. 

'California ' 

1.  Alameda,  Butte,  Colusa.  Contra,  Costa, 
Fresno,  Glenn,  Imperial,  Marin,  Merced, 


Napa,  Sacramento,  San  Joaquin,  Santa  Clara, 
Solano,  Stanislaus,  Sutter,  Yolo  and  Yuba 
Counties. 

2.  Northeastern  Zone.  Those  portions  of 
Plumas.  Shasta,  Sierra,  Siskiyou  and  Tahama 
Counties,  and  all  of  Lassen  and  Modoc 
Counties,  bunded  by  the  following  line: 
Beginning  at  1-5  at  the  Oregon  border,  south 
on  1-5  to  State  Highway  89,  and  southeast  on 
State  Highway  89  to  State  Highway  70,  and 
east  on  State  Highway  70  to  US  395,  and 
south  on  U.S.  395  to  the  Nevada  border. 

3.  Siskiyou  County  west  of  1-5. 

'Colorado' 
1.  Montrose  County. 

'Idaho' 

1.  Panhandle  Zone.  All  of  Benewah, 
Bonner,  Boundary  and  Kootenai  Counties. 

2.  Southwestern  Zone.  Canyon  and  Payette 
Counies  north  and  east  of  1-84,  and  those 
portions  of  Ada,  Conyon,  Elmore,  Owyhee 
and  Payette  Counties  within  the  following 
boundary:  Beginning  at  the  interesection  of  I- 
84  Business  Highway  junction  at  Cold  Springs 
Creek  east  of  Hammett,  then  northwest  on  I- 
84  to  the  Idaho-Orgeon  State  line,  then  south 
along  the  Idaho-Oregon  State  line  to  State 
Highway  19.  then  east  on  State  Highway  19 
to  US  95  near  Homedale.  the  southand  east 
on  US  95  to  State  Highway  55  west  of 
Marsing,  then  east  on  State  Highway  55  to 
State  Highway  78  at  Marsing,  then  southeast 
on  State  Highway  78  to  1-84  Business 
Highway  at  Hammett,  then  east  on  1-84 
Busines  Highway  to  1-84  at  Cold  Springs 
Creek,  the  point  of  beginning. 

3.  South  Central  Zone,  All  of  Gooding 
County,  and  that  portion  of  twin  Falls  County 
that  is  west  of  the  Gooding  County-Jerome 
County-Twin  Falls  County  junction  and 
within  600  feet  of  the  high  water  line  of  the 
Snake  River. 

4.  Southeastern  Zone. 

A.  All  lands  within  the  Fort  Hall  Indian 
Reservation  boundary; 

B.  All  of  Jefferson  County;  and  that  portion 
of  Bannock  County  not  included  in  the 
bounderies  described  in  C.  Below;  and 

C.  Those  portions  of  Bannock,  Bingham, 
Bonneville,  Caribou,  Cassia,  Madison  and 
Power  Counties  within  the  following 
boundary:  Beginning  at  the  Interstate  15- 
Jefferson  County  intersection  (north  of  Idaho 
Falls),  then  south  and  southwest  on  1-15  to 
State  Highway  39  near  Blackfoot,  then 
southwest  on  State  Highway  39  to  the  road  to 
the  Idaho  Department  of  Fish  and  Game's 
American  Falls  Fish  Hatchery  (approximately 
one-quarter  mile  west  of  American  Falls 
Dam),  then  south  on  the  hatchery  road  to  the 
Union  Pacific  Railroad  tracks,  then  southwest 
on  the  Union  Pacific  Railroad  tracks  to  the 
Blaine  County  line,  then  south  on  the  Blaine 
County  line  to  its  juction  with  the  Cassia 
County  line,  then  west  on  the  Cassia  County 
line  to  the  Snake  River-Raft  River  confluence, 
then  upstream  on  the  Raft  River  to  1-86,  then 
northeast  on  1-86  to  1-15,  then  north  on  1-15 
to  US  91  (Old  Yellowstone  Highway)  near 
Blackfoot,  then  northeast  on  US  91  to  its 
junction  with  State  Highway  26 
approximately  five  miles  northeast  Shelly, 
then  northeast  on  US  26  to  the  spot  directly 
above  the  Heiso  measuring  cable  (about  1.5 


miles  upstream  from  Heise  Hot  Springs),  then 
north  across  the  South  Fork  of  the  Snake 
River  to  the  Heise-Archer-Lyman  Road 
(Snake  River  Road),  then  northwest  on  the 
Heise-Archer-Lyman  Road  to  US  191/20,  then 
north  on  US  191/20  to  the  US  191/20- Jefferson 
County  line,  and  then  west  on  the  southern 
boundary  of  Jefferson  County  to  the  point  of 
beginning. 

'Montana ' 

All  lands  and  waters  within  the  State  of 
Montana  have  been  designated  for  nontoxic 
shot  use. 

'Nevada ' 

1.  Canvasback  Gun  Club  in  Churchill 
County. 

2.  Carson  Lake  (Greenhead  Hunting  Club) 
in  Churchill  County. 

3.  Humboldt  Wildlife  Management  Area  in 
Churchill  and  Pershing  Counties. 

4.  Key  Pittman  Wildlife  Management  Area 
in  Lincoln  County. 

5.  Mason  Valley  Wildlife  Management 
Area  in  Lyon  County. 

6.  Overton  Wildlife  Management  Area  in 
Clark  County. 

7.  Stillwater  Wildlife  Management  Area  in 
Churchill  County. 

8.  Ruby  Lake  National  Wildlife  Refuge  in 
White  Pine  and  Elko  Counties  and 
Pahranagat  National  Wildlife  Refuge  in 
Lincoln  County. 

'New  Mexcico ' 

All  lands  and  waters  within  the  State  of 
New  Mexico  have  been  designated  for 
nontoxic  shot  use. 

'Oregon ' 

1.  Benton.  Marion.  Folk.  Tillamook. 
Washington  and  Yamhill  Counties. 

2.  Columbia  and  Clatsop  Counties,  those 
portions  south  and  west  of  US  30  that  are  not 
included  in  the  Lower  Columbia  River  Zone. 

3.  Multnomah  County,  that  portion  south  of 
1-84. 

4.  Southcentral  Zone— All  of  Klamath 
County,  excluding  Davis  Lake,  and  that 
portion  of  Lake  County  lying  west  of 
Highway  395. 

5.  Lower  Columbia  River  Zone — Those 
portions  of  Multnomah,  Columbia  and 
Clatsop  Counties  bounded  by  the  following 
line:  Beginning  at  the  Bonneville  Dam,  west 
on  Highway  1-84  to  Portland,  northwest  on 
US  30  to  the  Astoria  bridge,  partially  across 
Astoria  bridge  to  the  Oregon-Washington 
State  line,  and  upriver  on  the  Washington- 
Oregon  State  line  to  point  of  origin. 

6.  Malheur  County  Zone — That  portion  of 
Malheur  County  bounded  by  a  line  beginning 
at  1-84  at  the  Oregon-Idaho  State  line, 
northwest  on  I-«4  to  State  Highway  201, 
south  on  State  Highway  201  to  State  Highway 
19.  east  on  State  Highway  19  to  the  Oregon- 
Idaho  State  line  and  back  to  the  point  of 
origin. 

7.  Columbia  Basin  Zone — Those  portions  of 
Gilliam.  Morrow  and  Umatilla  Counties 
bounded  by  the  following  line:  Beginning  at 
the  town  of  Ariington  on  1-84,  east  on  1-84  to 
US  730,  northeast  on  US  730  to  the  Oregon- 
Washington  State  border,  and  west  along  the 
Columbia  River,  Oregon-Washington  border 
to  point  of  origin. 


'Utah' 

1.  Box  Elder.  Cache.  Davis.  Salt  Lake,  Utah 
and  Weber  Counties. 

2.  Navajo  Indian  Reservation  lands  in  San 
Juan  County. 

'Washington' 

1.  All  of  Walla  Walla  County;  those 
portions  of  Clallam,  Snohomish  and  Thurston 
Counties  not  included  in  the  Puget  Sound 
Zone;  and  that  portion  of  Pacific  County  not 
included  in  the  Southwestern  Zone. 

2.  Clark  County,  that  portion  north  and/or 
east  of  State  Highway  14  and  1-5. 

3.  Franklin  County,  that  portion  east  of 
State  Highway  17. 

4.  Grant  County,  that  portion  east  and/or 
south  of  State  Highway  17  and  US  2. 

5.  Skagit  County,  that  portion  east  of  1-5. 

6.  Southwestern  Zone — Those  portions  of 
Skamania.  Clark,  Cowlitz,  Wahkiakum. 
Grays  Harbor  and  Pacific  Counties  south  and 
west  of  the  following  line:  Beginning  at  the 
Bonneville  Dam.  west  on  State  Highway  14  to 
Vancouver,  north  on  1-5  to  Kelso,  west  on 
State  Highway  4  to  US  101,  north  on  US  101 
to  Aberdeen,  west  on  State  Highway  109  to 
Ocean  City,  and  due  west  to  ihe  Pacific 
Ocean. 

7.  Puget  Sound  Zone — Those  portions  of 
Whatcom.  Skagit.  San  Juan.  Island,  Clallam. 
Jefferson,  Kitsap,  Mason,  Thurston,  Pierce. 
King  and  Snohomish  Counties  bounded  by 
the  following  line:  Beginning  at  1-5  on  the 
Washington-British  Columbia,  Canada 
border,  west,  south  and  west  along  said 
border  to  a  point  due  north  of  Neah  Bay.  due 
south  to  Neah  Bay,  east  on  State  Highway 
112  to  US  101,  east  and  south  on  US  101  to  1- 
5.  north  on  1-5  to  State  Highway  538  near  Mt. 
Vernon,  east  on  State  Highway  538  to  State 
Highway  9,  north  on  State  Highway  9  to  State 
Highway  20,  west  on  State  Highway  20  to  1-5, 
and  north  on  1-5  to  point  of  origin. 

8.  Columbia  Basin  Zone — Those  portions  of 
Benton.  Klickitat,  Franklin,  Adams.  Grant, 
Yakima,  Chelan,  Kittitas.  Douglas,  Lincoln. 
Okanogan  and  Walla  Walla  Counties 
bounded  by  the  following  line:  Beginning  at 
the  Washington-Oregon  Stale  border  on  the 
Celilo  1  ridge  on  US  97.  north  on  US  97  to 
State  Highway  14.  ea,st  on  State  Highway  14 
to  US  395/1-82.  north  on  US  395/1-82 
(formerly  a  continuation  of  State  Highway  14) 
to  Kennewick,  west  on  State  Highway  240. 
north  on  State  Highway  240  to  State  Highway 
24.  west  on  State  Highway  24  to  US  97,  north 
on  US  97  to  State  Highway  155  at  Omak,  east 
and  south  on  State  Highway  155  to  State 
Highway  174  at  Grand  Coulee,  southeast  on 
State  Highway  174  to  US  2.  west  on  US  2  to 
State  Highway  17.  south  on  State  Highway  17 
to  US  395,  south  on  US  395  to  US  12.  south  on 
US  12  and  US  730  to  the  Oregon  border 
(including  the  entire  McNary  National 
Wildlife  Refuge),  and  west  along  the 
Columbia  River  and  the  Washington-Oregon 
border  to  the  point  of  origin. 

Date:  October  20. 1988. 
Susan  Recc:e. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  88-25852  Filed  11-8-88;  8:45  am| 
BiaiNG  CODE  4310-$S-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

(Dodcet  No.  81 128-8228] 

Northeast  Multispecies  Fishery 

agency:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  NOAA,  Commerce. 

action:  Ffbposed  rule. 

SUMMARY:  NOAA  issues  this  proposed 
rule  to  amend  the  rule  implementing  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP). 
This  proposed  Amendment  2 
(Amendment)  will  improve  the  overall 
effectiveness  of  existing  management 
measures  and  enhance  conservation  of 
the  groundfish  stocks.  The  intended 
effect  of  the  rule  is  to  maintain  the 
abundance  and  viability  of  the 
groundfish  stocks  to  support  both 
commercial  and  recreational  fisheries  . 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
19, 1988. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  and  Amendment  to 
Richard  Roe,  Regional  Director,  NMFS. 
Northeast  Regional  Office,  14  Elm 
Street,  Gloucester,  MA  01930-3799.  Mark 
the  outside  of  the  envelope  "Comments 
on  Multispecies  Amendment  2." 

Copies  of  the  Amendment,  the 
environmental  assessment  (EA),  the 
regulatory  impact  review  (RIR),  and 
other  supporting  documents  are 
available  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  and  Management  Council. 
Suntaug  Office  Park,  5  Broadway. 
Saugus,  MA  01908. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Terrill  (Resource  Policy  Analyst), 
508-281-3600,  ext.  252. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Magnuson  Fishery  Conser\ation 
and  Management  Act  (Magnuson  Act). 
16  U.S.C.  1801,  et  seq..  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  regional  fishery  management 
councils,  is  authorized  to  take  such 
measures  as  are  necessary  to  conserve 
and  manage  the  fishery  resources  within 
the  U.S.  exclusive  economic  zone  (EEZ). 
Under  the  Magnuson  Act.  regional 
fishery  management  councils  develop 
fishery  management  plans  for  specific 
fisheries  within  a  geographic  region.  If 
approved  by  the  Secretary,  the  plans  are 
then  implemented  through  Federal 
regulations. 
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UMI 


The  multispecies  (groundfish)  fishery 
is  an  important  and  traditional  fishery  in 
the  New  England  region.  Species 
harvested  in  that  fishery  include  cod, 
haddock,  yellowtail  flounder,  pollock, 
redfish,  white  hake,  and  four  other 
flounders.  In  recent  years,  the  fishery 
had  been  severely  exploited  and  needed 
effective  management  and  conservation 
measures.  In  March  1988,  the  New 
England  Fishery  Management  Council 
(Council)  submitted  for  approval  the 
FMP.  which  established  new 
conservatiori  measures  for  the  New 
England  groundfish  fishery.  NMFS 
concluded  that  the  FMP  failed  to 
provide  an  adequate  program  to  manage 
the  fishery,  but  that  it  was  a  step  in  the 
right  direction.  Based  on  that  evaluation, 
the  Secretary  approved  the  FMP  and  its 
implementing  regulations  for  the  interim 
period  of  September  19. 1986,  to 
September  30, 1987  (51  FR  29642,  August 
20, 1986). 

In  May  1987,  the  Council  submitted  for 
Secretarial  approval  Amendment  1, 
which  would  amend  and  extend  the 
FMP.  Amendment  1  was  designed  to 
improve  and  strengthen  the 
conservation  measures  of  the  FMP  by 
addressing  deficiencies  that  were 
identified  by  the  Secretary  in  his 
decision  to  conditionally  approve  the 
FMP.  The  Secretary  approved 
Amendment  1  and  its  implementing 
regulations  effective  October  1, 1967  (52 
FR  35093,  September  17. 1987). 

The  Council  has  prepared  and 
submitted  Amendment  2  to  amend  the 
FMP.  A  notice  of  availability  was 
published  on  October  11, 1988  (53  FR 
39627).  Amendment  2  contains  proposed 
actions  that  are  expected  to  improve  the 
effectiveness  of  several  of  the  existing 
FMP  measures  in  relation  to  two  major 
factors:  (1)  The  promotion  of  regulatory 
compliance,  and  (2)  the  long-term 
achievement  of  the  FMP's  management 
objectives.  The  Amendment  also  adopts 
a  management  measure  that  had 
previously  been  implemented  in 
February  1988  as  an  emergency  action 
(53  FR  5773,  February  26, 1988).  The  FMP 
established  a  technical  monitoring  group 
(TMG)  to  "evaluate  both  current 
conditions  within  the  fishery  and  the 
status  of  implementation  of  the 
management  program  in  relation  to  the 
achievement  of  the  FMP  objective."  The 
TMG  is  comprised  of  assessment 
scientists  and  fishery  managers  from  the 
New  England  and  Mid-Atlantic  Fishery 
Management  Councils,  the  States  of 
Massachusetts  and  New  York,  and 
NMFS.  Concurrent  with  the 
development  of  this  amendment,  the 
TMG  prepared  a  report  evaluating  the 
effectiveness  of  the  FMP.  Included  in  the 


report  were  recommendations  on 
modifications  to  the  existing  measures 
of  the  FMP.  Many  of  the  measures 
proposed  in  the  amendment  were  also 
proposed  in  the  TMG  report,  which 
strongly  supported  their  implementation 
as  necessary  to  achieve  the  goals  of  the 
FMP 

In  developing  Amendment  2.  the 
Council  obtained  substantial  public 
input  through  a  series  of  six  regional 
public  hearings  (Rockland  and  Portland. 
Maine;  Gloucester  and  Buzzards  Bay. 
Massachusetts:  Galilee,  Rhode  Island; 
and  Riverhead,  New  York)  which  were 
held  from  July  18  through  July  20, 1988. 
The  proposed  measures  reflect  actions 
that  the  Council  believes  are  necessary 
and  appropriate  for  the  achievement  of 
the  Council's  objectives  for  managing 
the  multispecies  fishery.  It  remains 
possible  that  other  measures  may  be 
required  in  the  future  to  support  the 
management  program. 

Management  Measures  Proposed  in  the 
Amendment 

The  Amendment  proposes  the 
following  management  measures: 

1.  An  increase  in  the  minimum  fish 
size  (total  length,  TL)  for  the  following 
regulated  species: 


Species 


Existing 


Proposed 


YellowtaM  ftoundcf I  12  inches |  13  inches 

American  plaice  (dab)  ...I  12  inches i  14  incfies 


Analysis  of  the  overall  fishery 
resource  suggests  that  the  current 
regulated  mesh  size  in  the  Regulated 
Mesh  Area  (RMA)  is  not  being 
satisfactorily  complied  with. 
Assessment  data  indicate  that  the 
average  mesh  size  being  used  to  catch 
regulated  species  from  the  Georges  Bank 
and  Gulf  of  Maine  stocks  may  be  as 
much  as  one  inch  less  than  5Mj  inches, 
the  regulated  size.  Some  of  the 
discrepancy  is  undoubtedly  due  to  the 
fact  that  some  regulated  species  are 
tnk'in  in  the  Exempted  Fishery  Program 
(EFP)  or  in  areas  where  mesh  is  either 
not  regulated  (Southern  New  England) 
or  regulated  at  a  smaller  size  (Canadian 
Zone).  Notwithstanding  these 
exceptions,  information  from  fishermen, 
port  agents,  and  enforcement  agents 
indicates  that  at  least  some  fishermen 
use  smaller  than  SVz-inch  mesh  while 
operating  in  the  RMA  because  the 
currently  required  minimum  mesh  size 
does  not  retain  a  satisfactory  level  of 
legal-size  fish  of  certain  species. 

Two  illustrations  of  this  discrepancy 
are  12-inch  yellowtail  Hounder,  of  which 
only  45  percent  are  retained  with  5'/2- 
inch  mesh,  and  12-inch  American  plaice. 


of  which  35  percent  are  retained.  These 
levels  of  retention  contrast  significantly 
with  55  percent,  60  percent,  and  85 
percent  for  19-inch  haddock,  19-inch 
pollock,  and  14-inch  witch  flounder, 
respectively.  Thus,  the  desire  to  retain  a 
higher  percentage  of  12-inch  yellowtail 
or  plaice,  for  example,  promotes  the 
illegal  use  of  smaller  mesh  or  mesh 
liners.  The  proposed  increases  in 
minimum  fish  sizes  noted  above  will 
produce  retention  levels  near  60  percent 
for  both  species,  which  are  consistent 
with  levels  for  other  regulated  species.  II 
is  argued  that  higher,  more  consistent 
levels  of  retention  will  promote 
compliance  by  reducing  the  incentive  to 
use  small  mesh  to  capture  more  legal- 
size  fish.  This  proposal  is  expected  to 
encourage  more  widespread  use  of  the 
current  minimum  mesh  size  for  nets, 
which  will  reduce  discard  mortality  of 
undersized  fish.  This  proposal  will 
reduce  catch  in  the  short  term  for 
fishermen  currently  in  compliance  with 
the  regulated  mesh  size,  but  long-term 
benefits  will  accrue  through  improved 
industry-wide  compliance  with  mesh 
regulations.  The  magnitude  of  long-term 
benefits  will  depend  on  the  extent  to 
which  culled  flatfish  survive  when 
returned  to  the  sea  and  the  escapement 
of  undersized  fish  through  5V2-inch 
stretch  mesh.  This  proposal  will  help 
meet  the  FMP's  long-term  objective  of 
achieving  spawning  potential  targets  for 
these  and  all  other  regulated  species  by 
reducing  discards  of  small  and  immature 
fish. 

2.  An  indefinite  postponement  of  the 
FMP's  -.cheduled  increase  in  regulated 
mesh  I  •)  6  inches)  in  the  Georges  Bank 
portion  of  the  RMA.  Alternatively, 
vessels  operating  in  the  RMA  will  only 
be  permitted  to  use  nets  with  mesh  no 
smaller  than  the  regulated  size 
throughout  the  net,  effective  January  1. 
1990.  Currently,  the  regulated  size  of 
5 '/2-inch  mesh  is  required  only  in  the 
first  75  meshes  from  the  terminus  of  the 
net. 

The  Council  is  aware  that  non- 
compliance with  mesh  regulations 
remains  a  significant  problem  for 
effective  implementation  of  the 
multispecies  management  program.  Non- 
compliance stems  from  several  factors, 
two  of  which  are  size  retention  and  the 
level  of  enforcement/enforceabilily. 
Although  some  of  the  Georges  Bank 
regulated  species  (particularly  cod  and 
yellowtail  flounder)  would  benefit  from 
a  fishery  that  used  6-inch  mesh,  the 
current  level  of  non-compliance  argues 
against  such  an  action  until  the  Council 
can  be  assured  that  mesh  regulations 
can  be  fairly  and  effectively  enforced.  A 
decision  to  increase  mesh  without 


having  first  established  broad-based 
compliance  would  only  place  an 
additional  burden  upon  those  fishermen 
who  already  voluntarily  comply,  and 
would,  in  the  Council's  judgment,  lead  to 
industry-wide  disregard  for  mesh 
regulation. 

The  Council  is  aware  that  certain 
practices  within  the  harvesting  sector 
thwart  the  effective  use  of  mesh  as  a 
management  tool.  These  practices 
include  "choking-off '  the  cod  end  so 
that  the  small-mesh  extension  piece  (the 
twine  tube  between  the  belly  of  the  net 
and  the  cod  end)  is  effectively  used  to 
select  and  retain  fish.  The  proposal  to 
require  nets  operated  in  the  RMA  to  be 
constructed  of  mesh  no  smaller  than  the 
regulated  size  directly  addresses  the 
problem  of  "choking-off  by  negating  the 
retention  benefit  of  trying  to  retain  fish 
with  parts  of  the  net  other  than  the  cod 
end. 

3.  A  modification  to  the  language  that 
allows  nets  of  smaller  than  the  regulated 
mesh  to  be  aboard  but  not  in  use  in  the 
RMA.  by  removing  from  §  651.20(f) 
paragraphs  (3)  and  (4)  and  replacing 
them  with  "nets  which  are  secured  in  a 
manner  approved  by  the  Regional 
Director." 

Currently,  the  definition  of  nets  not 
"available  for  immediate  use"  includes: 
(a)  Nets  which  are  on  reels  and  are 
covered  and  secured,  and  (b)  nets  on 
vessels  which  have  the  towing  wires 
detached  from  the  fishing  gear,  in 
addition  to  (c)  nets  stored  below  deck, 
and  (d)  nets  stowed  and  lashed  down  on 
deck.  This  definition  was  developed  to 
provide  flexibility  for  vessels  that  either 
had  to  fish  in  two  separate  areas  with 
differing  mesh  regulations  on  the  same 
trip,  or  had  to  traverse  the  RMA  on  the 
way  to  or  from  fishing  grounds  where 
regulated  mesh  is  not  required.  Because 
it  contains  points  (a)  and  (b)  noted 
above,  the  current  definition  does  not, 
and  cannot  provide  reasonable 
assurance  to  an  enforcement  officer  that 
small-mesh  net  found  aboard  a  vessel  in 
the  RMA  was  not  used  in  that  area.  The 
two  remaining  options  (c  and  d)  provide 
the  necessary  flexibility  for  fishermen 
while  promoting  compliance  and 
maintaining  reasonable  enforceability. 
Other  methods  that  assure  that  small- 
mesh  nets  are  secured  in  a  manner 
which  significantly  limits  their  chances 
of  being  used  in  the  RMA  may  be 
approved  subsequently  by  the  Regional 
Director  by  notice  in  the  Federal 
Register. 

4.  Adopt  regulatory  language  to 
facilitate  non-reissuance  of  EFP  permits 
when  participants  have  not  complied 
with  reporting  requirements. 

Currently,  it  is  not  possible  to  deny 
reissuance  of  a  permit  to  participate  in 


the  EFP  when  a  participant  has  failed  to 
comply  with  report  submission 
requirements,  unless  a  Notice  of 
Violation  and  Assessment  (NOVA)  has 
been  issued.  The  Council's  position  is 
that  reporting  is  a  necessary 
requirement  of  participation  in  the  EFP 
and  that  a  participant  should  not  be 
allowed  to  continue  in  an  exempted 
fishery  if  he/she  does  not  submit  the 
required  trip  records  on  time.  The 
regulatory  language  that  accompanies 
this  proposal  makes  provision  for 
suspension  of  current  participation  or 
denial  of  entr>'.  or  both,  if  the  applicant 
fails  to  report  as  required  under  the  EFP, 
but  does  provide  for  reinstatement  if  the 
applicant  submits  missing  reports  within 
a  specified  time  limit. 

5.  Establish  a  trip  bycatch  limit  of  25 
percent  regulated  species  for  vessels 
operating  in  the  EFP. 

The  proposal  establishes  a  two-tier 
bycatch  limit  on  vessels  operating  in  the 
EFP.  In  addition  to  the  existing 
requirement  that  participating  vessels 
not  exceed  a  10  percent  bycatch  limit  of 
regulated  species  over  the  7-  to  30-day 
reporting  period,  vessels  would  not  be 
allowed  to  land,  on  any  single  trip, 
regulated  species  in  excess  of  25  percent 
of  the  landings  for  the  target  species  for 
which  the  exemption  is  issued. 

Currently,  the  EFP  is  enforced 
administratively.  Individual 
participating  vessels  submit  reports  of 
their  landings  on  a  trip-by-trip  basis 
over  a  7-  to  30-day  reporting  period. 
Landings  data  are  used  by  NMFS  to 
determine  whether  the  10  percent 
bycatch  allowance  has  been  complied 
with  by  each  participating  vessel.  Under 
this  system,  participants  can  balance 
heavy  bycatch  trips  with  light  bycatch 
trips  in  order  to  meet  the  10  percent 
standard  over  several  trips.  While  the 
Council  understands  that  reasonable 
variation  in  the  bycatch  of  regulated 
species  on  a  whiting  or  shrimp  trip  must 
be  accounted  for,  landings  data 
demonstrate  that  some  vessels  have 
used  the  program  to  fish  directly  for 
regulated  species  with  small-mesh  gear. 
The  latter  fishing  practice  is  not 
consistent  with  the  Council's  intent  to 
reduce  juvenile  mortality  of  regulated 
species,  nor  is  it  consistent  with 
achieving  the  Council's  management 
objectives.  Therefore,  the  Council's 
proposal  is  designed  to  assure  that  the 
exempted  fishery  remains  a  directed 
fishery  on  small-mesh  species  with 
minimum  impact  on  regulated  species 
and  to  improve  enforceability  of  the 
exempted  fishery  regulations. 

6.  A  prohibition  on  trawl  vessels  from 
entering  Closed  Area  II  during  the 
period  of  seasonal  closure. 


In  order  to  promote  compliance  with 
the  Closed  Area  II  closure  and  facilitate 
enforcement,  the  Council  proposes  to 
prohibit  trawlers  in  the  atea  during  the 
period  of  closure.  The  proposed  measure 
would  provide  greater  certainty  of 
achieving  the  goal  of  preventing  fishing 
pressure  on  spawning  haddock  in 
Closed  Area  II,  and  would  provide  an 
effective  and  reliable  enforcement  tool 
in  this  remote,  but  critical  spawning 
area.  Vessels  were  alleged  to  have 
frequently  violated  Closed  Area  II 
during  the  recent  period  of  closure. 

7.  The  establishment  of  a  minimum 
size  of  9  inches  for  redfish. 

The  proposed  9-inch  (TL)  minimum 
size  for  redfish  would  achieve  three 
objectives:  (1)  It  corresponds  with  the 
bottom  of  the  selection  range  of  5 '/2-inch 
mesh  and  is  not  expected  to  require  any 
significant  discarding  of  redfish  that 
may  be  retained  in  large  mesh  fishing 
operations;  (2)  the  minimum  size  greatly 
discourages  any  directed  small-mesh 
fishing;  and  (3)  the  proposed  minimum 
size  is  consistent  with  the  usual  range  of 
sizes  of  imported  redfish  from  Canada. 

8.  Minimum  fish  sizes  (TL)  shall  apply 
to  both  commercial  and  recreational 
fishermen. 

Recreational  mtnimum  size 


Species 

Existing 

Proposed 

Atlantic  cod -.... 

Haddock — 

Pollock         

17  inches 

17  mcties 

19  inches 
19irx:t>es 
19  inches 

Witch  flounder  (gray 
sole) 

Ye<l0¥rtail  flounder 

Amencan  plaice  (dab) ... 

14  inches 

13  incties 

14  ir>ches 
11  ir«cfies 

(blackback). 
Redhsh            

9  incfies 

Currently,  only  the  minimum  fish  sizes 
for  cod  and  haddock  apply  to 
recreational  fishermen.  Because 
minimum  fish  and  mesh  sizes  are 
established  in  consideration  of  the  total 
mortality  generated  by  all  fishermen,  the 
Council  believes  that  the  inherent 
conser\'ation  benefit  of  the  minimum 
size  measure  can  only  be  achieved  if  the 
same  minimum  fish  sizes  apply  to  all 
fishermen. 

This  measure  will  primarily  affect  the 
recreational  catch  of  cod,  pollock  and 
haddock  in  the  EEZ.  Although  there  may 
be  recreational  fisheries  for  the  other 
regulated  species  (yellowtail.  winter 
fiounder,  witch  flounder,  American 
plaice,  redfish)  in  the  territorial  sea. 
there  are  few  or  no  recreational  landings 
of  these  species  from  the  EEZ. 
Recreational  fishermen  fishing  in  the 
territorial  sea  are  not  subject  to  these 
regulations,  but  are  subject  to  minimum- 
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size  regulations  of  the  coastal  States  in 
which  they  fish.  Under  provisions  in  the 
FMP.  an  increase  in  the  minimum  size  of 
cod  to  19  inches  is  scheduled  to  occur  in 
October  1989.  The  proposed  rule  would 
implement  this  size  increase  at  an 
earlier  date. 

9.  An  RMA  would  be  implemented  for 
December  through  March  in  an  area 
designated  as  Nantucket  Shoals. 

This  measure  had  been  implemented 
as  a  one-time  occurrence  by  emergency 
action  for  the  period  February  20, 1988, 
through  March  31, 1988,  at  the  request  of 
the  Council  and  the  fishing  industry.  The 
Council  proposes  to  extend  seasonally 
the  RMA  mesh  regulations  into  the 
Nantucket  Shoals  area  in  order  to 
protect  seasonal  concentrations  of 
juvenile  cod  that  have  been  documented 
by  fishermen,  the  Massachusetts 
Division  of  Marine  Fisheries,  and  the 
Northeast  Fisheries  Center  of  NMFS. 
The  area  and  time  period  are  intended 
to  correspond  to  the  location  and  timing 
of  a  juvenile  cod  discard  problem  that 
has  been  documented  over  the  past  2 
years.  The  Northeast  Regional  Director 
would  be  authorized  to  suspend  the 
RMA  extension  prior  to  March  31  of 
each  year  if  he/she  determines  that 
juvenile  cod  are  not  sufficiently 
abundant  in  the  Nantucket  Shoals  area 
to  warrant  large-mesh  protection. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended  by  Pub.  L. 
99-659,  requires  the  Secretary  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this  time 
the  Secretary  has  not  determined  that 
the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an  EA  for  the 
Amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  You 
may  obtain  a  copy  of  the  assessment 
from  the  Council  (see  ADDRESSES). 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  has  initially 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
determination  is  based  on  the  draft  RIR, 
which  demonstrates  positive  long-term 
economic  benefits  to  the  fishery  under 
the  proposed  management  measures. 
The  proposed  rule  is  not  expected  to 
have  an  annual  impact  of  $100  million  or 
more,  nor  to  lead  to  an  increase  in  costs 


or  prices  to  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  nor  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  inovation.  or 
on  the  ability  of  U.S.-ba8ed  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  You  may  obtain  a  copy  of  the 
draft  RIR  from  the  Council  {see 

ADDRESSES). 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2]  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act,  as  amended 
by  Pub.  L  99-659,  require  the  Secretary 
to  publish  this  proposed  rule  15  days 
after  its  receipt.  It  is  being  reported  to 
the  Director,  Office  of  Management  and 
Budget  (OMB),  with  an  explanation  of 
why  it  is  not  possible  to  follow 
procedures  of  the  order. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  which  determined  that  the 
average  impact  in  terms  of  foregone 
revenue  is  $12,000  per  vessel,  out  of 
average  gross  revenues  of  $312,000  per 
vessel.  The  measure  increasing  the 
minimum  fish  size  of  yellowtail  flounder 
and  American  plaice  will  affect 
harvesters'  landings  from  individual 
States  differently,  from  a  decline  in 
landings  of  12  percent  for  Maine,  to  a 
decline  in  landings  of  42  percent  for 
New  York.  The  measure  establishing  a 
redfish  minimum  size  will  eliminate 
directed  trips  on  redfish  for  bait,  which 
accounted  for  41  out  of  a  total  of  38.000 
trips  for  all  species  of  groundfish  in 
1985.  A  third  measure,  applying  uniform 
minimum  sizes  to  both  commercial  and 
recreational  users  is  expected  to  result 
in  a  decrease  in  the  amount  of 
recreationally  harvested  cod  from  the 
EEIZ  by  approximately  7  percent,  by 
weight,  and  19  percent,  by  number.  This 
is  due  to  an  accelerated  implementation 
from  the  previous  date  of  October  1. 
1989,  for  a  size  increase  to  19  inches  for 
cod.  Insufficient  data  are  available  for 
the  other  species  to  calculate  their 
impact,  which  is  thought  to  be  minimal. 

The  measure  requiring  vessels  to  have 
5V2-inch  mesh  throughout  the  net  in  the 
RMA  by  January  1, 1990,  is  expected  to 
have  an  impact  that  would  be  lessened, 
or  eliminated,  by  the  1-year  phase-in 
period,  the  usual  turnover  of  nets  in  use 
due  to  wear,  and  the  ability  of  vessels  to 
use  their  existing  small-mesh  nets  in  the 
EFP  or  other  areas  where  there  are  no 


mesh  regulations.  Modifications  limiting 
how  small  mesh  may  be  allowed  on 
board  a  vessel  in  the  RMA  will  have  no 
impact. 

The  measure  proposing  modifications 
to  the  EFP  concerning  non-reporting  will 
not  impose  any  costs  or  loss  of  revenue 
for  those  fishing  in  compliance  with  the 
terms  of  the  program.  It  was  determined 
from  data  collected  for  1979  through 
1983  that  the  mean  percentage  of 
bycatch  of  regulated  species  from 
directed  small  mesh  trips  was  10.43 
percent  The  measure  imposing  a  25 
percent  bycatch  allowance  will  result  in 
a  loss  of  revenue  only  for  those  not 
engaged  in  true  small-mesh  fisheries. 

Prohibiting  trawlers  from  entering 
Closed  Area  II  during  the  period  of 
closure  will  have  minimal,  if  any, 
impact.  The  area  is  in  a  location  that 
provides  no  benefit,  transiting  or 
otherwise,  to  those  types  of  vessels 
prohibited  from  entering  the  area  during 
the  seasonal  closure. 

The  Nantucket  Shoals  seasonal  RMA 
is  expected  to  result  in  a  loss  of  revenue 
of  $130,000  out  of  $1,760,000.  It  is 
expected  to  have  minimal  impact  on 
revenue  lost  from  harvest  of  small-mesh 
species  from  the  area  due  to  their  low 
abundance  in  the  area  occurring  at  this 
time  of  year. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximimi  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut.  New  York,  New 
Jersey,  Pennsylvania,  Delaware. 
Maryland,  Virginia,  and  North  Carolina. 
This  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  651 

Fishing,  Fisheries,  Vessel  permits  and 
fees. 

Dated:  November  3. 1988. 

James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  651  is  proposed 
to  be  amended  as  follows: 


PART  eSI— {AMENDED] 

1.  The  authority  citation  for  50  CFR 
Pari  651  continues  to  read  as  follows: 
Authority:  16  U.S.C.  1801  et  seq. 

Z.  Section  651.7  is  proposed  to  be 
amended  by  adding  new  paragraph 
(b)(ll)  to  read  as  follows: 

S  651.7    Prohibitions. 

*  *  «  *  * 

(b)  •  •  • 

(11)  Enter  the  area  described  in 
S  651.21(a)(2)  during  a  period  in  which 
that  area  is  closed,  unless  allowed  by 
S  651.21(a). 
***** 

3.  Section  651.20  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  (1) 
and  (2),  (b)(1),  (c)(2),  (d)(1)  introductory 
text  and  (2)  and  (f)  to  read  as  follows: 

(651.20    Regulated  mesh  area  and  gear 
limitations. 

(a)  *  *  * 

(1)  Gulf  of  Maine/Georges  Bank 
regulated  mesh  area  (Figure  1): 

(i)  Bounded  on  the  east  by  the  U.S. — 
Canada  maritime  boundary,  defined  by 
the  following  points  in  the  order  stated: 


Point 


M 

F 
Q 


Latitude 


Norttiward  along  ttie  irreg- 
ular U.S.-Canada  mari- 
time t)Oundary  to  the  ter- 
ntonal  sea. 

43"58'  N 

42°31.1   N 

42'20  N 

4riB.6N „... 


Longitude 


tT22  W. 
67°44.4  W. 
67*28.1   W. 
66-24.8  W. 


(ii)  Bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


Point 

Latitude,  longitude 

Loran  C.  bearings 

N1 

4055.5 

N.  66'38.0 

593O-Y-30750  and 

W. 

9960-Y-43500. 

N2 

40-45.5 

N,  6800 

996O-Y-43500  and 

W. 

68-00  W. 

N3 

40-37.0 

N.  68- 00 

9960-Y-43450  and 

W. 

68*00  W. 

N4 

40"30  5 

N.  69-00 

996!>-Y-43450  and 

W. 

69*00  W. 

N5 

40227 

N.  69  00 

9960-Y-43400  and 

W. 

69  00  W. 

Z 

40'187 

N.  69-40 

9960-Y-43400  and 

W. 

6940  W. 

A 

40355 
W. 

N,  69-40 

B 

41  35.0 
W. 

N.  69°40 

C 

4r350 

N  and  the 

territorial  sea. 

Note 
ience  ol 


Loran  lines  are  included  (or  ttie  conven- 
fishermen. 


and  Maine  to  the  U.S.-Canada  maritime 
boundary  at  Point  L 

(2)  Nantucket  Shoals  regulated  mesh 
area  (Figure  4):  Bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 


Point 

Latitude,  longitude 

Loran  C  t)eai1ngs 

NS1 

4r24.0'N.  69*69  0' 

9960-Y-43850  and 

W. 

69-59' W. 

NS2 

41-28.0'  N,  69-40.0' 

9960-Y-43850  and 

W. 

69*40'  W. 

NS3 

40-56.5'  N.  69-40.0' 

9960-Y-43650  and 

W. 

69*40'  W. 

NS4 

40'51.6N.  70-14.0 

9960-Y-43650  and 

W. 

60-X-25175. 

NS5 

4r00.0'  N,  70- 17.5' 

9960-X-25175and 

W. 

41*00'  N. 

NS6 

4ri0.0N,  70-19.0' 

9960-X-25175  and 

W. 

41*00'  N 

NS7 

4ri5.5N,  70*18.5' 

9960-X-25175and 

W 

41*15.5'  N. 

ttnd  then  to  NS1  following  tt>e  seaward  limit  of  ttie 

territorial  sea. 

(iii)  Northward  along  the  territorial 
sea  of  Massachusetts,  New  Hampshire, 


Note:  Loran  lines  are  included  for  tlie  converv 
ience  of  fist>ertnen. 

(i)  This  area  will  be  in  effect  for  the 
months  of  December  through  March, 
inclusive,  unless  suspended  pursuant  to 
S  651.20(a)(2)(ii). 

(ii)  The  Regional  Director  may 
suspend  this  Regulated  Mesh  Area 
(RMA)  by  notice  in  the  Federal  Register, 
if  he/she  determines  that  concentrations 
of  juvenile  cod  are  not  sufficiently 
abundant  in  the  area  to  warrant 
protection  by  this  RMA. 

(b)  Trawl  nets — [\)  Diamond  mesh. 
Except  as  provided  for  in 

§§  651.20(b)(3).  651.20(d)  and  651.22,  the 
minimum  mesh  size  for  any  trawl  net. 
including  midwater  trawls,  or  Scottish 
seine  used  by  a  vessel  fishing  in  the 
mesh  areas  described  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  is  5',^ 
inches  throughout  the  entire  net. 
***** 

(c)  *  *  • 

(2)  In  other  portions  of  the  New 
England  area  not  subject  to  minimum 
mesh  si7,e  restrictions  under  paragraph 
(b)  of  this  section,  the  mesh  in  bottom- 
tending  gillnels  must  be  the  same  during 
the  months  of  November  through 
February  as  that  in  effect  in  the 
Regulated  Mesh  Area,  as  defined  in 
paragraph  (a)(1)  of  this  section. 

(d)  Midwater gpor  exception.  (1)  For 
the  RMA  south  of  42''20'  N.  latitude, 
fishing  for  Atlantic  herring  or  blueback 
herring,  mackerel,  and  squids  may  take 
place  throughout  the  fishing  year  with 
mesh  sizes  less  than  the  regulated  size 
provided  that: 

•  *  4  *  * 

(2)  For  the  RMA  north  of  42°20'  N. 
latitude,  fishing  for  herring  and  mackerel 
may  take  place  from  December  through 


May  with  mesh  sizes  less  than  the 
regulated  size,  provided  that  the 
requirements  of  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  are  met  and  that  the 
bycatch  of  regulated  species  does  not 
exceed  1  percent,  by  weight,  of  herrings 
and  mackerel  on  board  the  vessel. 
***** 

(f)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  vessel  issued  a 
permit  under  S  651.4  may  have  available 
for  immediate  use  any  net  not  meeting 
the  requirements  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  or  mesh  that 
is  rigged  in  a  manner  that  is  inconsistent 
with  §  651.20(e)(2),  while  in  the  areas 
described  in  paragraph  (a)  of  this 
section.  A  net  that  conforms  to  one  of 
the  three  following  specifications  and 
which  can  be  shown  not  to  have  been  in 
recent  use  is  considered  to  be  not 
"available  for  immediate  use": 

(1)  Nets  stored  below  deck;  or 

(2)  Nets  stowed  and  lashed  down  on 
deck;  or 

(3)  Nets  which  are  secured  in  a 
manner  approved  by  the  Regional 
Director.  After  review  and  approval,  the 
Regional  Director  shall  specify 
alternative  manner(s)  of  securing  nets 
by  notice  in  the  Federal  Register. 

§651.21    (Amendedl 

4.  In  §  651.21  (a)  heading  is  revised  to 
read  "Georges  Bank". 

5.  In  §  651.22(a)(1),  the  table  entry  for 
Point  B  is  revised  to  read  as  follows: 


Point 


Latitude 


Longitude 


41-35' N I  69'40' W 


6.  Section  651.22  is  amended  by 
revising  paragraphs  (c)  and  (e)(2)  to  r.^ad 
as  follows: 

§  651.22    Exempted  fishery  program. 

***** 

(c)  Certification.  (1)  The  Regional 
Director  will  certify  in  WTiting  the  entry 
of  the  applicant  into  the  exempted 
fisheries  program. 

(2)  Entry  of  the  applicant  into  the 
exempted  fisheries  program  canr.ot 
occur  until  the  applicant  receives 
written  certification  from  the  Regional 
Director. 

(3)  The  Regional  Director  may 
suspend  current  participation  or  deny 
entry  into  the  exempted  fishery  program, 
or  both,  to  an  applicant  if: 

(i)  The  Regional  Director  determines 
that  the  applicant  has  failed  to  file 
reports  as  required  by  §  651  22(f):  or 

(ii)  The  applicant  violates  any 
provision  of  these  regulations  or  of  the 
Magnuson  Act,  providing  a  notice  of 
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violation  and  assessment  for  such 
violation  has  been  issued  to  the 
applicant. 

(4)  With  respect  to  any  suspension  or 
denial  for  failure  to  report  under 
paragraph  (c)(3)(i)  above,  the  Regional 
Director  may  reinstate  the  applicant  or 
approve  the  applicant's  request  to  enter 
the  exempted  fishery  program  for 
subsequent  reproting  periods:  if  the 
applicant  submits,  and  the  Regional 
Director  receives,  completed  missing 


reports.  P'or  missing  reports  received 
within  5  calendar  days  of  suspension  or 
denial,  the  Regional  Director  shall 
decide  whether  reinstatement  is 
appropriate  within  14  calendar  days  of 
receiving  the  missing  reports.  For 
missing  reports  received  after  the  5 
calendar  days  of  suspension  or  denial, 
the  Regional  Director  shall  decide 
within  30  calendar  days  of  receiving  the 
reports.  The  Regional  Director's 
authority  to  suspend  participation  in  or 


deny  into  the  exempted  fishery  program 
is  separate  and  distinct  from  any  civil 
penalty  assessed  under  §  651.7(b)(8). 


(2)  Participation  in  the  exempted 
fisheries  program  is  subject  to  seasonal 
limitations,  exempted  species,  and 
maximum  regulated  species  percentage 
restrictions  as  follows: 


Period 


Target  species 


Comments 


June  through  Novemt)er.. 


Decemljer  through  January 


Decemtter  through  May,  or 
as  specied  by  ASMFC  '. 


Dogfish,  herring,  mackerel,  ocean  pout,  red  hake,  silver 
hake,  and  squid. 


Sliver  hake  (whiting) . 


Shnmp . 


Regulated  species  weight  may  not  exceed  10%  of  the  total  landings  of 
dogtish,  herring,  mackerel,  ocean  pout,  red  hake,  silver  hake,  and  squid 
during  the  reporting  period.  Regulated  species  weight  may  not  exceed 
25%  of  the  combined  weight  of  dogfish,  herring,  mackerel,  ocean  pout, 
red  hake,  silver  hake,  and  squid  on  each  tnp 

Regulated  species  weight  may  not  exceed  I0°b  of  the  total  landings  of 
silver  hake  and  shrimp  dunng  the  reporting  period  Regulated  species 
weight  may  not  exceed  25°;.  of  the  combined  weight  of  silver  hake  and 
shrimp  on  each  trip 

Regulated  species  weight  may  not  exceed  10%  of  the  total  landings  of 
shrimp  the  reporting  period.  Regulated  species  weight  may  not  exceed 
25%  of  the  weight  of  shrimp  on  each  trip. 


•  The  Northern  Shrimp  Section  of  th«  Atlantic  States  Manne  Fishenes  Commission  «  responsible  for  «^.^f"agement  of  n^^n^rirnp,  Th^^ 
designated  a  regulatory  p^  from  December  through  May  within  which  rt  sets  the  anni,al  fishing  season  *°'^^:"f"'^f>J^^l^^^^^^^^^"^^^^ 
the  regulatory  penod  or  add-additional  measures  appropnate  for  the  conservation  of  northern  shnmp.  The  Section  will  consult  with  the  New  tngiana  nsnery 
Management  Counal  regarding  recommendations  to  adjust  the  regulatory  penod,  with  respect  to  the  management  o*  muitispecies 


7.  Section  651.23  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  65 1 .23    Minimum  fish  size. 

(a)  The  minimum  fish  sizes  (total 
length)  for  certain  regulated  species 
follow: 


Cod.  haddock,  and  pollock.. 
Witch  flounder  (gary  sole).... 

Yellowtail  Flounder 

Amencan  plaice  (dab) 

Winter  flounder  (bJackbadt) 
Redfish 


Inches 


19 
14 
13 
14 
11 
9 


8.  In  Part  651.  Figures  1  and  4  are 
revised  to  read  as  follows: 
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72°  71*  70"  69*  68'  67* 

45*    L  I    I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   I  I    I   I   I   I  I   I   I   I   I   Ijl 


66' 


65' 


44*- 


43°- 


42°- 


Exempted  Fishing 
(North  of  41*35'l 


41' 


40' 


39°  - 
72* 


I  I  I  I  I 


71' 


T 

70° 


V.-.VJ  REGULATED  MESH  AREA 
NO  EXEMPTED  FISHING 


REGULATED  MESH  AREA 
EXEMPTED  FISHING  ALLOWED 


I  I  I  I  I  I  I  1  I  I  ■■  I 


39^ 


69' 


68' 


67 


65' 


65' 


Figure   1.   New  England  regulated  ir.esh  areas  and  areas  of  exempted  and  non- 
exempted  fishing.   See  text  for  details.   These  areas  are  defined 
in   651.20(a)(1).   Loran  lines  are  included  for  the  convenience 
of  fishermen. 
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70* 


69* 


41* 


40* 


.^^3850 


NS6  ixsgjixjsggjiigi^ 

%  W    FW3P0SED  EXTENSION 

*?  p    TO  REGULATED  MESH 

f  m  AREA 


'<^^. 


-•^o 


RBGUIAIS) 


NS2 


! 

% 

o 


MESH 


NS3 


AREA 


42' 


41* 


40* 


71* 


Figure      4. 


70" 


69' 


UMI 


Nantucket    Shoals    regulated   mesh  area.      See    te.Kt    for   details. 
This  area    is   defined    in      651.20(a)(2).      Loran    lines   are 
included    for   the   convenience  of   fishermen. 
[FR  Doc.  88-25918  Filed  11-4-88:  4:42  pm) 

BtLUNO  CODE  3510-OS-C 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents   appearing   In   this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  4,  1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  sine  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  informaiton 
collection;  (2)  title  of  the  information 
collection;  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  informaiton;  (8)  an 
indication  of  whether  section  3540(h)  of 
Pub.  L.  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
KDfficer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Agricultural  Cooperative  Service 

•  Food  and  Nutrition  Service 
Performance  Reporting  System. 

Management  Evaluation,  Data 
Analysis  and  Corrective  Action 
None 

Recordkeeping:  Semi-annually;  Annually 
State  of  local  governments;  Federal 
agencies  or  employees;  5,970 
responses;  593,215  hours;  not 
applicable  under  section  3504(h) 
Carole  Phillips  (703)  756-3384 

Extension 

•  Agricultural  Cooperative  Service 
Questionnaire:  New  Cooperative 
Volume  and  Structure  (Producer 
Survey  for  New  Cooperative  Activity) 

N/A 

On  Occasion 

Individuals  or  households;  Farms;  245 

responses;  245  hours;  not  applicable 

under  section  3504(h) 
William  R.  Seymour  (202)  653-6969 
Larry  K.  Roberson 

Acting  Departmental  Clearance  Officer. 
|FR  Doc.  88-25873  Filed  11-8-88:  8:45  am] 
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Agricultural  Marketing  Service 

[FV-89-005] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Califomia; 
Marketing  Policy  for  the  1988-89 
Season 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  marketing  policy. 

summary:  This  notice  sets  forth  a 
summary  of  the  198ft-89  marketing 
policy  for  navel  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  marketing  policy  was 
discussed  and  approved  on  September 
27, 1988,  by  the  Navel  Orange 
Administrative  Committee,  which 
locally  administers  the  marketing  order 
covering  California-Arizona  navel 
oranges.  The  marketing  policy  contains 
information  on  crop  and  market 
prospects  for  the  1988-89  season. 
DATE:  Written  suggestions,  views,  or 
pertinent  information  relative  to  the 
marketing  of  the  1988-89  California- 
Arizona  navel  orange  crop  will  be 
considered  if  received  by  December  9. 
1988. 
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ADDRESS:  Interested  persons  are  invited 
to  submit  written  statements  in  triplicate 
to:  Docket  Clerk.  Room  2085-S.  F&V. 
AMS.  USDA,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  Such 
submissions  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5127.  Growers  and  handlers  of 
navel  oranges  may  obtain  a  copy  of  the 
marketing  policy  directly  from  the  Navel 
Orange  Administrative  Committee. 
Copies  of  the  marketing  policy  are  also 
available  from  Ms.  Schlatter. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  S  907.50  of  the  marketing  order 
covering  navel  oranges  grown  in 
Arizona  and  designated  part  of 
Califomia,  the  Navel  Orange 
Administrative  Committee,  hereinafter 
referred  to  as  the  "committee,"  is 
required  to  submit  a  marketing  policy  to 
the  Secretary  prior  to  recommending 
regulations  for  the  ensuing  season.  The 
order,  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674).  as 
amended,  authorizes  volume  and  size 
regulations  applicable  to  fresh 
shipments  of  navel  oranges  to  domestic 
markets  which  are  defined  by  the  order 
to  include  Canada.  Regulation  of  export 
shipments  of  navel  oranges  and  navel 
oranges  utilized  in  the  production  of 
processed  orange  products  is  not 
authorized  under  the  order. 

Prior  to  the  recommendation  for 
regulation  for  each  prorate  district,  the 
committee  shall  submit  to  the  Secretary 
its  marketing  policy  for  the  ensuing 
season.  Such  marketing  policy  shall 
contain  the  following  information:  (1) 
The  available  crop  of  oranges  in  the 
prorate  district,  including  estimated 
quality  and  composition  of  sizes:  (2)  the 
estimated  utilization  of  the  crop, 
showing  the  quantity  and  percentages  of 
the  crop  that  will  be  marketed  in 
domestic,  export,  and  by-product 
channels,  together  with  quantities 
otherwise  to  be  disposed  of:  (3)  a 
schedule  of  estimated  weekly  shipments 
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to  be  recommended  to  the  Secretary 
during  the  ensuing  season;  (4)  available 
supplies  of  competitive  oranges  in  all 
producing  areas  of  the  United  States:  (5) 
level  and  trend  of  consumer  income;  [6) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (7)  any  other  pertinent 
factors  bearing  on  tlie  marketing  of 
oranges.  In  formulating  its  marketing 
policy,  the  committee  should  give  due 
consideration  to  the  onset  and  duration 
of  prorate,  and  size  regulation.  In  the 
event  that  it  becomes  advisable  to 
substantially  modify  such  marketing 
policy,  the  committee  shall  submit  to  the 
Secretary  a  revised  marketing  policy 
setting  forth  the  information  as  required 
in  this  paragraph. 

The  committee  adopted  its  marketing 
policy  for  the  1988-89  marketing  season 
at  its  September  27, 1988.  meeting  in  Los 
Angeles.  California.  Various  meetings  to 
develop,  discuss  and  review  the 
committee's  marketing  policy  were  held 
throughout  the  production  area  on 
September  9  in  Lindsay.  California, 
September  13  in  Los  Angeles.  California, 
September  15  in  Tempe,  Arizona, 
September  19  in  Orland,  California. 
September  23  in  Riverside.  California. 
October  4  in  Visalia.  California,  and 
October  11  in  Tempe,  Arizona. 
Substantial  numbers  of  industry 
representatives  were  present  at  many  of 
these  meetings. 

The  marketing  policy  is  intended  to 
inform  the  Secretary  and  persons  in  the 
industry  of  the  committee's  plans  for 
recommending  regulation  of  shipments 
during  the  marketing  season  and  the 
basis  therefor.  The  committee  evaluates 
market  conditions  and  makes 
recommendations  to  the  Secretary  as  to 
the  quantity  of  navel  oranges  that  can 
be  shipped  each  week  to  domestic 
outlets  during  the  season,  without 
disrupting  markets.  Under  certain 
conditions,  the  committee  may 
recommend  size  regulations  applicable 
to  fresh  domestic  shipments. 

In  addition  to  providing  the  Secretary 
with  information  specified  in  the 
marketing  order  about  crop  and 
marketing  conditions,  the  policy 
statement  affords  an  opportunity  for 
growers  and  handlers  to  gain  a  broad 
perspective  of  the  industry  as  it  relates 
to  all  prorate  districts  and  supplies  a 
view  of  the  anticipated  economic 
environment  in  which  the  total  crop  will 
be  marketed.  The  committee  identified 
an  array  of  general  considerations  in 
formulating  its  1988-89  marketing  policy. 

Historically,  the  most  prominent 
characteristics  of  the  California-Arizona 
navel  orange  industry  has  been 
continuing  growth.  Production  of  40,CKX) 
cars  a  season,  which  at  the  time  was 
considered  the  upper  level  of 


marketability,  was  first  reached  in  the 
1969-70  season,  and  has  been 
consistently  exceeded  ever  since. 

Another  characteristic  is  a  shift  in  the 
geography  of  production.  Until  the  mid- 
1960s,  acreage  and  production  was 
about  evenly  divided  between  the 
districts  of  Arizona  and  Southern 
California  and  the  desert  valleys,  and 
the  districts  in  the  Central  Valley  of 
California.  Over  the  past  two  decades 
there  has  been  a  continuing  shift 
northv.ard.  District  1  last  year  had 
96.000  bearing  acres,  nearly  85  percent 
of  the  entire  production  area,  and 
accounted  for  about  the  same 
percentage  of  total  production. 

The  shift  to  District  1  has  not  changed 
the  basic  nature  of  the  industry,  but  it 
has  accentuated  some  of  the  problems 
of  marketing  while  at  the  same  time 
minimizing  others. 

The  major  benefit  of  the  growth  of 
District  1  has  been  the  availability  of 
more  fruit  for  the  fresh  market.  As 
overall  production  has  increased,  so  has 
the  amount  available  as  fresh  fruit  to  the 
consumer.  During  the  past  five  years  of 
near  record  crops,  nearly  80  percent  of 
all  navel  oranges  grown  have  reached 
consumers  as  fresh  fruit. 

An  important  characteristic  of  the 
navel  orange  is  that  it  is  primarily  a 
fresh  market  orange,  in  contrast  with 
other  citrus  varieties  which  have  viable 
alternative  uses.  Juice  from  navel 
oranges  develops  a  bitter  off-flavor 
within  a  short  time  after  it  has  been 
squeezed.  This  characteristic  precludes 
the  use  of  navel  oranges  for  juice  except 
when  blended  with  juice  from  other 
varieties  of  oranges,  and,  in  most  years, 
prices  received  for  navel  oranges  sold  to 
processors  have  produced  negative 
returns  in  terms  of  on-tree  prices. 

Another  major  characteristic  of  navel 
oranges  considered  by  the  committee  in 
developing  its  marketing  policy  is  the 
ability  of  the  fruit  to  be  held  on  the  trees 
for  an  extended  period.  This  has  proven 
to  be  useful  in  extending  shipments 
throughout  the  marketing  season  while 
narrowing  fluctuations  in  short  term 
shipping  volumes.  In  many  other  crops, 
mature  fruit  can  be  harvested  and  stored 
for  an  extended  marketing  period. 
However,  navel  oranges  are  not 
amenable  to  this  storage  practice  as 
they  develop  flavor  characteristics 
making  them  unusable  for  any  purposes. 
Thus,  the  only  practical  system  for 
handling  navel  oranges  is  to  pick  them 
and  pack  them  at  the  time  they  are 
needed  for  the  market,  a  market  system 
which  requires  leaving  much  of  the  crop 
on  the  tree  for  extended  periods. 
Therefore,  the  industry  has  developed  a 
variety  of  strategies  which  extend  the 
navel  orange  season.  These  include  the 


use  of  growth  regulators  which  can 
delay  maturity  for  long  periods,  planting 
early  or  late  maturing  varieties,  and 
using  frost  protection  devices. 

California-Arizona  navel  oranges  are 
a  winter  orange  produced  and  shipped 
between  October  and  June.  Since  the 
first  damaging  frosts  may  come  as  early 
as  November  and  the  danger  is  present 
until  mid-March,  the  bulk  of  the  crop  is 
exposed  to  possible  damage  or  loss  and 
this  risk  increases  each  day  the  fruit 
remains  on  the  tree.  This  situation  has 
always  existed  in  the  California  orange 
industry,  but  the  northward  shift  in 
acreage  has  made  it  more  pronounced. 

Despite  the  dangers  of  freeze  damage, 
the  California-Arizona  navel  orange 
industry  is  committed  to,  and  plans  for. 
a  long  season.  The  present  production 
levels  mandate  this,  and  producers  and 
handlers  have  developed  their  operating 
methods  accordingly  to  include  the 
planting  of  early  maturing  clones  and 
the  increased  use  of  frost  protection 
devices  such  as  orchard  heaters,  wind 
machines,  water  application  systems, 
and  frost  protection  chemicls. 

In  its  1988-89  marketing  policy,  the 
committee  projected  the  California- 
Arizona  navel  orange  crop  at  75.750  cars 
(1,000  cartons  at  37.5  pounds  net  weight 
each  equals  one  car).  This  compares 
with  last  year's  estimated  total 
production  of  65,594  cars.  The  National 
Agricultural  Statistics  Service  (NASS) 
September  estimate  for  the  1988-89  crop 
was  70,000  cars  for  the  State  of 
California,  which,  when  combined  with 
the  committees  estimate  of  1.300  cars 
for  the  Arizona  desert  valley,  totals 
71.300  cars  for  the  entire  production 
area. 

The  committee  estimates  District  1. 
Central  California,  1968-89  production 
at>  65,700  cars  compared  to  55,225  cars 
produced  1987-88.  In  District  2,  Southern 
California,  the  crop  is  expected  to  be 
8,200  cars  compared  to  8,842  cars 
produced  last  year.  In  District  3.  the 
Arizona-California  desert  valley,  the 
committee  estimates  a  production  of 
1,300  cars  compared  to  1.027  cars  in 
1987-88.  In  District  4,  Northern 
California,  a  550  car  crop  is  projected 
compared  to  5(30  cars  last  year. 

In  terms  of  total  crop  utilization,  the 
committee  expects  64  percent  of  the 
1988-89  crop  to  be  accounted  for  in 
domestic  fresh  markets  compared  with 
69  percent  in  1987-88;  fresh  exports  are 
projected  to  require  9  percent  of  total 
1988-59  utilization  compared  with  8 
percent  in  1987-88:  and  p.-^cessing  and 
other  uses  would  account  for  the 
residual  27  percent  compared  with  23 
percent  in  the  last  season.  Expressed  in 
terms  of  the  actual  volumes  of  navel 


oranges  shipped  or  processed,  domestic 
fresh  market  shipments  would  be  up 
about  7  percent  from  1987-88  estimates, 
export  shipments  would  be  up  about  15 
percent,  and  processed  and  other 
utilization  would  increase 
approximately  39  percent. 

"The  committee  has  projected  much 
smaller  orange  sizes  in  1988-89  crop 
than  in  the  previous  year.  Because  of  the 
smaller  fruit  sizes,  the  skin  texture  of  the 
fruit  is  expected  to  be  smoother  and 
thinner  than  the  past  season.  Fruit 
quality  is  expected  to  range  from 
excellent  to  well  above  average. 

The  committee  estimates  that 
shipments  of  domestic  fresh  outlets, 
including  Canada,  during  the  1988-89 
season  will  account  for  48,500  cars.  Last 
year  a  total  of  45,087  cars  were  shipped 
to  fresh  domestic  markets.  Fresh  export 
shipments  are  expected  to  total  6.250 
cars  compared  to  5,399  cars  last  year. 
Processing  and  other  dispositions  are 
forecast  at  21,000  cars  compared  to 
15.108  cars  last  year.  The  committee 
expects  that  the  fresh  domestic  market 
will  absorb  all  the  fruit  that  meets 
quality  standards  and  is  economically 
feasible  to  ship. 

Based  on  current  projections, 
shipments  are  expected  to  begin  at  the 
end  of  October  and  finish  in  late  May. 
The  committee  has  developed  a 
schedule  of  estimated  weekly  shipments 
covering  the  198ft-89  season. 

The  committee  reports  that  Florida 
round  orange  production  is  expected  to 
be  294.000  cars,  about  6  percent  greater 
than  last  year.  In  Texas,  orange 
production  for  the  1988-89  is  expected  to 
be  3.200  cars,  an  increase  of  more  than 
18  percent  from  last  season.  Production 
of  apples  is  estimated  at  192.1  million 
bushels  in  1988-89  compared  to  251.0 
million  bushels  in  1987-88.  Winter  pear 
fresh  pack  is  estimated  at  12.4  million 
bushels  in  1988-89  compared  to  12.3 
million  bushels  last  year.  Of  increasing 
importance  in  considering  the  supplies 
of  competitive  non-citrus  fruits  are 
"summer  fruit"  importations  from  Chile 
(nectarines,  plums,  peaches,  and 
grapes),  and  it  is  expected  that  this 
upward  trend  will  continue  for  some 
time.  General  economic  conditions  are 
expected  to  be  favorable. 

"The  1987-88  season  average  fresh 
equivalent  on-tree  grower  returns  for 
California-Arizona  navel  oranges  as 
reported  by  the  NASS  were  $3.94  per 
carton.  This  was  about  71  percent  of  the 
equivalent  season  average  parity  of 
$5.53  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  in  the  Navel  Orange 


Administrative  Committee's  Marketing 
Policy,  the  current  point  estimate  of  the 
season  average  fresh  on-tree  price  for 
1988-89  is  $4.40  per  carton,  or  78  percent 
of  the  projected  season  average  ^esh 
on-tree  equivalent  parity  price  of  $5.65. 
It  is  currently  estimated  that  there  is  less 
than  a  2.5  percent  probability  that  the 
1988-89  season  average  fresh  on-tree 
price  will  exceed  the  projected  season 
average  fresh  on-tree  equivalent  parity 
price. 

In  discussing  the  possible  need  for 
prorate  regulation  early  in  the  season, 
the  marketing  policy  indicated  that  the 
beginning  of  harvest  is  expected  to  start 
somewhat  earlier  this  year  than  a  year 
ago.  Therefore,  the  committee 
anticipates  that  volume  regulation  could 
be  recommended  earlier  than  last  year. 

In  view  of  the  above,  it  is  the 
committee's  view  that  early  shipments 
without  volume  regulation  could  be 
excessive  and  disruptive  to  the  early 
market  and  to  the  market  immediately 
following  that  time.  The  committee 
points  out  that  such  recommendations, 
of  course,  will  depend  on  the  rate  of  the 
early  harvest  and  anticipated  market 
conditions  at  the  time  regulations  are 
considered.  The  committee  believes  it  is 
essential  to  the  successful  marketing  of 
the  entire  crop  that  shipments  be  made 
in  an  orderly  manner  from  the  beginning 
of  the  season. 

The  marketing  order  identifies  areas 
the  committee  should  consider  in 
recommending  prorate  regulation  and 
states  that  the  committee,  in  making  its 
recommendations,  shall  provide  equity 
of  marketing  opportunity  to  handlers  in 
all  districts  and  shall  give  due 
consideration  to  the  following  factors: 
(1)  Market  prices  for  oranges,  including 
market-prices  by  grades  and  sizes:  (2) 
supply  of  oranges  on  track  at.  and  en 
route  to,  the  principal  markets;  (3) 
supply,  maturity,  and  condition  of 
oranges  in  the  area  of  production 
including  the  grade  and  size  composition 
thereof;  (4)  market  prices  and  supplies  of 
citrus  fruits  from  California,  Arizona, 
and  competitive  producing  areas,  and 
supplies  of  competitive  fruits;  (5)  trends 
and  level  in  consumer  income;  and  (6) 
other  relevant  factors. 

In  order  to  provide  an  opportunity  for 
public  input,  the  Department  will  accept 
written  views  and  information  pertinent 
to  the  marketing  policy  and  the  need  for, 
or  level  of.  regulations  for  the  1988-89 
season.  Interested  persons  are  also 
invited  to  comment  on  the  possible 
regulatory  and  informational  impact  of 
this  marketing  policy  and  seasonal 


volume  regulations  on  small  businesses. 
This  notice  provides  a  30-day  period  for 
the  receipt  of  comments.  This  period  is 
considered  to  be  adequate  due  to  the 
number  of  meetings  held  throughout  the 
production  area,  both  prior  to  and 
subsequent  to  the  adoption  of  the 
marketing  policy,  at  which  such  policy 
was  reviewed  and  disucssed  by  industry 
representatives  and  interested  persons. 

Publication  of  this  summary  of  the 
marketing  policy  is  to  provide 
information  as  to  potential  regulations. 
This  action  does  not  create  any  legal 
obligations  or  rights,  either  substantive 
or  procedural. 

(Sees.  1-19,  48  Stat.  31.  as  amended:  7  U.S.C. 
601-674.) 

Dated:  November  4, 1988. 
Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  8&-25870  Filed  11-&-88:  8:45  am] 
BtLUNG  CODE  34t<M»-M 


Cooperative  State  Research  Service 

Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972.  (Pub.  L  92-463,  86  Stat.  770-776). 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date  and  Time:  December  1. 1988,  8:30 
a.m.-5:00  p.m.:  December  2, 1988.  8:30  a.m.- 
5«)  p.m. 

Place:  U.S.  Department  of  Agriculture. 
Roorti  338C,  Aerospace  Building.  Washington. 
DC  20250-2200. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  Person  for  Agendo  and  More 
Information:  Dr.  John  A.  Naegele.  Executive 
Secretary.  U.S.  Department  of  Agriculture, 
Cooperative.  Stale  Research  Service.  Room 
328.  Aerospace  Building,  Washington.  DC 
20251-2200,  Telephone:  202447-4587. 
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Done  at  Washington.  DC  this  Ist  day  of 
November  1988. 
lohn  Patrick  lordan, 

Administrator,  Cooperative  State  Research 
Service 
[FR  Doc.  88-25947  Filed  11-8-88:  8:45  am] 

BILLING  COOE  3410-22-M 

COMMISSION  ON  CIVIL  RIGHTS 

Pennsylvania  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  Civil  Rights,  that 
a  meeting  of  the  Pennsylvania  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.  on  December  1. 1988.  in  Room  317 
of  the  U.S.  Customs  House.  2  Chestnut 
Street,  Philadelphia,  Pennsylvania.  The 
purpose  of  the  meeting  is  to  discuss:  The 
status  of  the  Commission;  a  November 
4-5, 1988  Regional  Conference  at  which 
the  Advisory  Committee  was 
represented;  the  April  1988  summary 
report  on  the  State  law  requiring  the 
collection  of  data  on  bias-related 
incidents;  and  plans  for  Fiscal  Year 
1989. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee  should  contact 
Committee  Chairperson  Susan  M. 
Wachter.  (215/898-6355)  or  John  I. 
Binkley.  Director  of  the  Eastern  Regional 
Division  (202/523-5264;  TDD  202/376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  4. 
1988. 
Melvin  L.  {enkins. 

Acting  Staff  Director. 

[FR  Doc.  8&-25970  Filed  11-8-88;  8;45  am| 

BILUNG  COOE  S335-01-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Telecommunications  Equipment 
Tectinical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  6, 
1988.  9:30  a.m..  Room  1617-F  at  the 
Herbert  C.  Hoover  Building.  14th  Street 


and  Constitution  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

Agenda 

Open  Season 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  upcoming  regulatory 
changes  in  the  telecommunications 
areas. 

4.  Public  comments  are  requested  on 
decontrol  or  relaxation  of  ECCN  1519A 
and  1520A  for  either  the  Bloc  or  PRC. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b{c](l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-2583. 

Date:  November  4,  1988. 
Betty  Ann  Feixell, 

Acting  Director,  Technical  Support  Staff. 
|FR  Doc  88-25897  Filed  11-8-88;  8:45  am] 
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Intemationai  Trade  Administration 

[A-412-801] 

Preliminary  Determinations  of  Sales  at 
Less  than  Fair  Value:  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
United  Kingdom 

agency:  Import  Administration, 
Intemationai  Trade  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  the  United  Kingdom  (UK) 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  a  certain  class  or  kind  of 
antifriction  bearings  (other  than  tapered 
roller  bearings]  and  parts  thereof  from 
the  UK.  We  have  notified  the  U.S. 
Intemationai  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  the  UK  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  these 
investigations  proceed  normally,  we  will 
make  our  final  determinations  by 
January  10, 1989. 

EFFECTIVE  DATE:  November  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman,  Mary  Clapp.  Carole 
Showers,  or  Bradford  Ward,  Office  of 
Antidumping  Investigations,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC.  20230, 
telephone:  (202)  377-0161.  377-3965,  377- 
3217,  or  377-2239  respectively. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Determinations 

We  preliminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise)  from  the  UK  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances  do 
exist  with  respect  to  imports  of  a  certain 
class  or  kind  of  AFBs  from  the  UK,  as 
outlined  in  the  "Critical  Circumstances" 
section  of  this  notice. 
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Case  History 

Since  the  notice  of  initiation  (53  FR 
15076.  April  27. 1988),  the  following 
events  have  occurred.  On  May  17, 1988, 
the  FTC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  the  UK  (53  FR  18909. 
May  25, 1988). 

On  May  31, 1988,  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaires  to  INA  Bearings  Ltd. 
(INA),  RHP  Bearings  Ltd.  (RHP),  SKF  UK 
Limited  (SKF).  and  Rose  Bearings.  Ltd. 
These  companies  account  for  a 
substantial  portion  of  exports  of  the 
subject  merchandise  from  the  UK  to  the 
United  States  during  the  period  of 
investigation.  The  remaining  sections  of 
the  questionnaire  were  issued  on  June 
15. 1988.  Responses  to  Section  A  were 
due  on  June  14, 1988,  and  responses  to 
the  remaining  sections  were  due  on  July 
15, 1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  (see,  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice).  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTF\')  allegations  for  each  class  or  kind 
of  merchandise  from  the  UK.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2,  and  29, 1988,  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  provided 
sufficient  information  in  support  of  the 
LTFV  allegations  for  each  class  or  kind 
of  merchandise  from  the  UK. 

However,  we  have  only  recently  been 
able  to  identify  an  exporter  of  plain 
bearings  from  the  UK,  Rose  Bearings, 
Ltd.  (Rose).  On  October  21. 1988.  a 
questionnaire  was  issued  to  Rose; 
responses  will  not  be  received  until  late 
November.  Given  these  circumstances, 
we  consider  it  appropriate  to 
preliminary  determine  that  plain 
bearings  from  UK  are  not  being,  nor  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

On  July  15. 1988,  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B)(i) 
of  the  Act,  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27, 1988  (53  FR  27738.  July 
22, 1988). 

On  August  8, 1988,  we  issued  revised 
reporting  requirements  based  on  our 


decision  to  simplify  these  investigations 
[see,  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6, 1988.  A  numtier  of 
supplemental  questionnaires  were 
issued  subsequent  to  that  date. 
Supplemental  responses  were  received 
from  the  respondents  prior  to  these 
preliminary  determinations. 

Standing 

During  the  period  April  27  through 
September  29, 1988.  we  received 
numerous  submissions  from  parties 
challenging  the  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices."  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  [see,  e.g..  Final  Affirmative 
Counten-ailing  Duty  Determination; 
Certain  Stainless  Steel  Hollow;  Products 
from  Sweden  (52  FR  5794.  February  28. 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852.  March  12. 1985), 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 


affirmatively  that  a  majority  of  the 
memt>er8  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  l>ehalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  estabhsh  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14. 

1988.  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28. 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  intemationai  harmonized  system  of 
customs  nomenclature.  On  January  1. 

1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099.  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  FR  15076. 
April  27, 1988),  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC,  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13. 1988,  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  (Ball 
Bearings) 

2.  Spherical  Roller  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings) 

3.  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof  (Cylindrical  Roller  Bearings) 

4.  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  (Needle 
Roller  Bearings) 

5.  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Plain 
Bearings] 

This  July  13, 1988  decision 
memorandum  is  on  file  in  the  Central 
Records  Unit 

Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353.38(a).  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15, 1988.  we  issued 
a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  our  standard 
methodology.  One  alternative  was  to 


select  at  random  a  certain  number  of 
products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

The  second  alternative  was  as 
follows:  if  at  least  33  percent  by  volume 
of  the  respondent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addition  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5, 1988  memorandum  explaining 
the  procedures  outlined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20, 1988,  we  initiated  an 
investigation  of  sales  at  LTFV  from  the 
UK.  At  that  time,  we  also  initiated  an 
investigation  of  whether  sales  in  the 
home  market  were  being  made  at  prices 
below  the  cost  of  production  (COP).  As 
stated  above,  on  July  13. 1988.  we  issued 
a  decision  memorandum  stating  that  the 
products  under  investigation  constitute 
five  separate  classes  or  kinds  of 
merchandise.  [See.  "Class  or  Kind  of 
Merchandise"  section  of  this  notice.) 
Accordingly,  on  July  22. 1988.  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  several 
respondents  objected  to  the 
Department's  decision  to  initiate  COP 
investigations.  Citing  AI  Tech  Speciality 
Steel  Corp.  v.  United  States.  575  F.  Supp. 
1277  (CIT  1983)  [Al  Tech],  these 
respondents  argued  that  petitioner's 
sales  below  cost  allegations  were 
deficient  because  they  were  based  on 
country-wide,  rather  than  company- 
specific  home  market  pricing  data.  After 
review  of  these  comments,  the  AJ  Tech 
decision,  and  Section  773(b),  on  August 
22, 1988.  we  discontinued  the  COP 
investigations,  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22. 1988 


decision  memorandum  outhning  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit.  Petitioner 
submitted  such  new  allegations  of  home 
market  sales  below  the  COP. 

After  analyzing  petitioner's  new 
allegations  and  the  numerous 
supplements  thereto,  we  have 
determined  that  sufficient  company- 
specific  allegations  have  been  provided 
with  respect  to  the  following 
investigations: 

1.  Ball  Bearings— SKF 

2.  Spherical  Roller  Bearings — SKF 

3.  Needle  Roller  Bearings — INA 
Therefore,  the  Department  has 

reinstated  COP  investigations  for  these 
companies  on  the  classes  or  kinds  of 
AFBs  listed  above.  Petitioner  submitted 
on  October  21. 1988.  a  new  allegation  of 
sales  below  the  cost  of  production  for 
sales  by  RHP  of  ball  bearings  and 
cylindrical  roller  bearings.  The 
Department  is  currently  reviewing  this 
allegation  and  will  make  a 
determination  in  the  near  future. 

Voluntary  Respondents 

On  July  1  and  7. 1988.  we  issued 
questionnaires  to  companies  which  had 
expressed  interest  in  submitting 
voluntary  responses  in  these 
investigations.  On  September  15. 16.  and 
19. 1988,  we  received  a  voluntary 
response  from  Cooper  Bearings  Ltd. 
(Cooper),  a  producer  of  cylindrical  roller 
bearings  in  the  UK.  This  response  was 
not  timely  as  it  was  received  after  the 
final  due  date  for  questionnaire 
responses  (September  6, 1988).  This 
response  also  contained  material 
deficiencies.  Therefore,  it  was  not 
considered  for  purposes  of  this 
investigation.  Accordingly,  cylindrical 
roller  bearings  exported  by  Cooper  will 
be  subject  to  the  "All  Other"  rate. 

Period  of  Investigation 

This  period  of  investigation  is  October 
1. 1987  through  March  31, 1988. 

Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchanidise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
Unfinished,  from  Japan.  (52  FR  30790, 
August  17. 1987).  In  addition,  we  sought 
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and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC.  and  within  the  Department.  Given 
the  enormous  number  of  products  sold 
and  the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  of  merchandise.  Therefore,  home 
market  viability  was  calculated  based 
on  home  market  and  third  country  sales 
of  each  class  or  kind  of  merchandise. 

Pursuant  to  our  alternative  reporting 
requirements,  where  33  percent  or  more 
of  U.S.  sales  by  volume  were  identical  in 
all  physical  respects  to  home  market 
products,  comparisons  of  similar 
merchandise  were  unnecessary  [see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  In  those  instances 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narrow  the  poo!  of  possible 
product  comparisons  by  matching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements,  (2)  load 
direction,  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparisons  based  on  the  (a) 
outside  diameter,  (b)  inside  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  the  VK  to  the  United  States 
were  made  at  lea.-  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
'United  States  Price"  and  "Foreign 
Miirkel  Value"  sections  of  this  notice. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
Stales  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 


introduced  into  the  inventory  of  a 
related  selling  agent; 

2.  This  was  a  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  RHP:  RHP  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  purchase  price  and  ESP 
based  on  packed,  delivered  prices  to 
unrelated  customers  in  the  LJnited 
States.  We  made  deductions  from 
purchase  price  and  ESP,  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  foreign  inland 
insurance,  ocean  freight,  U.S.  duty,  and 
U.S.  inland  freight  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  made 
further  deductions  from  ESP,  where 
appropriate,  for  advertising, 
commission,  credit  expenses,  and 
indirect  selling  expenses  pursuant  to 
sections  772(e)(1)  and  (2)  of  the  Act. 

RHP  has  calculated  its  foreign  inland 
freight,  ocean  freight,  packing,  and  U.S. 
inland  freight  based  on  value  rather 
than  weight  or  volume.  We  have 
requested  that  RHP  calculate  revised 
allocation  rates  for  these  expenses 
based  on  how  their  costs  were  incurred 
[i.e..  by  weight,  volume,  etc.).  For 
purposes  of  our  preliminary 
determination,  we  have  accepted  RHP's 
allocation  rates  as  the  best  information 
available. 


RHP  claimed  advertising  expenses 
incurred  on  its  U.S.  sales  as  an  indirect 
expense.  For  purposes  of  this 
determination  and  as  the  best 
information  available,  we  are  treating 
advertising  expenses  as  a  direct  selling 
expense  because  RHP  did  not  clearly 
specify  whether  these  expenses  were 
directed  at  its  customers  or  its 
customers'  customers. 

B.  SKF:  SKF  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  SKFs  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  brokerage  and 
handling,  duty,  inland  freight,  marine 
insurance,  and  ocean  freight,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  cash  discounts  and 
rebates.  We  made  further  deductions 
from  ESP,  where  appropriate,  for  credit, 
"other  expenses",  repacking  expenses  in 
the  United  States,  technical  service 
expenses,  warranty  expenses,  and 
indirect  selling  expenses,  pursuant  to 
sections  772(e)(1)  and  (2)  of  the  Act. 

SKF  claims  that  the  category  "other 
expenses"  should  be  used  as  an 
adjustment  to  its  United  States  price  to 
account  for  data  entry  and  invoicing 
errors.  The  data  included  both  positive 
and  negative  values.  Given  that  SKF  did 
not  provide  any  information  regarding 
how  this  adjustment  should  be  treated, 
i.e..  whether  it  should  be  added  or 
subtracted  from  United  States  price,  we 
added  these  expenses  to  United  States 
price. 

//.  Spherical  Roller  Bearings 

SKF:  SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  [See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

All  of  SKF's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
spherical  roller  bearings  based  on 
packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
Stales.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 
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///.  Cylindrical  Roller  Bearings 

RHP:  RHP  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  [See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

We  calculated  purchase  price  and  ESP 
for  cylindrical  roller  bearings  based  on 
packed,  delivered  prices  to  unrelated 
customers.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

IV.  Needle  Roller  Bearings 

INA:  INA  reported  that  less  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market  and  did  not  provide  home 
market  sales  of  similar  merchandise. 
[See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Lacking  these  comparisons,  we  have 
applied  best  information  available  for 
those  sales  which  would  achieve  the  33 
percent  threshold.  We  have  used  the 
margin  calculated  as  best  information 
available  since  this  rate  was  higher  than 
the  rate  provided  in  the  petition  for  this 
class  or  kind  of  merchandise  from  the 
UK. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  U.S.  warehouse  price  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  brokerage  and 
handling  (which  included 
containerization.  marine  insurance, 
ocean  freight,  U.S.  inland  freight  and 
insurance),  foreign  inland  freight,  foreign 
inland  insurance,  and  U.S.  duty,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  made  further  deductions  from 
ESP  for  credit  expenses,  warranty 
expenses,  and  U.S.  indirect  selling 
expenses  and  non-U.S.  indirect  selling 
expenses,  pursuant  to  section  772(e)(1) 
and  (2)  of  the  Act. 

For  the  following  expenses.  INA  used 
the  same  allocation  rates  for  U.S.  sales 
of  merchandise  from  INA-FRA.  INA- 
France  and  INA-UK:  brokerage  and 
handling,  foreign  inland  freight,  foreign 
inland  insurance,  packing  and  non-U.S. 
selling  expenses.  We  have  requested 
that  INA  calculate  separate  allocation 
rales,  by  country,  for  these  charges. 
Also,  INA  has  calculated  its  foreign 
inland  freight,  ocean  freight  and  packing 
based  on  value,  rather  than  weight  or 
volume.  We  have  also  requested  that 
INA  calculate  revised  allocation  rales 
for  these  expenses  based  upon  how 
their  costs  were  incurred  (i.e..  by  weight. 
volume,  etc.).  For  purposes  of  the 
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preliminary  determination,  we  have 
accepted  INA's  allocation  rates  as  the 
best  information  available. 

V.  Plain  Bearings 

Rose:  As  stated  in  the  "Case  History" 
section  of  this  notice,  given  that  we  have 
only  recently  identiHed  Rose  as  an 
exporter  of  plain  bearings,  and  its 
response  will  not  be  due  until  late 
November,  we  have  preliminarily 
determined  that  Pose's  sales  of  plain 
bearings  are  not  being  made  at  less  than 
fair  value. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  home  market  sales.  The 
calculation  of  foreign  market  value  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  RHP:  We  calculated  foreign  market 
value  based  on  packed,  delivered  prices 
to  unrelated  customers  in  the  home 
market.  We  made  deductions  form  the 
home  market  price,  where  appropriate, 
for  inland  freight,  inland  insurance, 
home  market  packing  and  rebates.  We 
added  U.S.  packing  to  the  home  market 
price  in  accordance  with  section 
773(a)(1)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses  and 
credit  notes,  pursuant  to  19  CFR  353.15. 
For  comparisons  involving  ESP 
transactions,  we  made  further 
deductions  from  home  market  price, 
where  appropriate,  for  credit  expenses 
and  credit  notes.  We  also  deducted 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  Since  all  home 
market  products  used  in  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  Stales,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

RHP  calculated  its  home  market 
freight  and  packing  based  on  value 
rather  than  weight  or  volume.  We  have 
requested  that  RHP  calculate  revised 
allocation  rates  for  these  expenses 
based  on  how  their  costs  were  incurred 
(i.e..  by  weight,  volume,  etc.).  For 
purposes  of  this  preliminary 
determination,  we  have  accepted  RMP's 
allocation  rates  as  the  best  information 
available. 

B.  SKF:  We  calculated  foreign  market 
value  based  on  delivered  prices  lo 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inliind  freight,  home  market  packing, 
and  rebates.  We  added  U.S.  packing  to 


the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  We  also  deducted  certain 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  Since  all  home 
market  products  used  in  fair  value 
comparisons  ere  identical  to  the 
products  sold  in  the  United  Stales,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

SKF's  response  included  a  claim  for 
home  market  "indirect  selling 
expenses".  Although  requested  in  our 
original  and  supplemental 
questionnaires.  SKF  failed  to  provide  an 
itemized  breakdown  of  these  indirect 
expenses  claimed.  Therefore,  we  have 
disallowed  these  expenses  for  purposes 
of  this  preliminary  determination.  If  the 
appropriate  information  is  submitted 
and  verified,  we  will  consider  it  for  the 
fmal  determination. 

//.  Spherical  Roller  Bearings 

SKF:  We  calculated  foreign  market 
value  for  spherical  roller  bearings  based 
on  delivered  prices  lo  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

///.  Cylindrical  Roller  Bearings 

RHP:  We  calculated  the  foreign 
market  value  for  cylindrical  roller 
bearings  based  on  packed,  delivered 
prices  to  unrelated  customers  in  the 
home  market.  The  adjustments  lo  home 
market  price  for  comparisons  involving 
purchase  price  and  ESP  sales  were 
identical  to  those  described  above  for 
ball  bearings. 

IV.  Needle  Roller  Bearings 

IN.\:  We  calculated  foreign  market 
value  based  on  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price  for  inland  freight  and 
inland  insurance,  and  discounts.  We 
added  U.S.  packing  lo  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP.  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  We  also  deducted  indirect 
selling  expenses,  in  accordance  with  19 
CFR  353.15(c).  Since  all  home  market 
products  used  in  fair  value  comparisons 
are  identical  lo  the  products  sold  in  the 
United  States,  no  adjustments  for 
physical  differences  in  merchandise 
were  required. 

INA  has  calculated  its  foreign  inland 
freight  based  on  value  ralher  ihan 


weight  or  volume.  We  have  requested 
that  INA  calculate  a  revised  allocation 
rate  for  this  expense  based  on  how  its 
costs  were  incurred  [i.e.,  by  weight, 
volume,  etc.).  For  purposes  of  the 
preliminary  determination,  we  have 
accepted  INA's  allocation  rate  as  the 
best  information  available. 

V.  Plain  Bearings 

Rose  Bearings,  Ltd.:  Refer  to  "Case 
History"  seclion  of  this  notice. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  comparisons  involving 
ESP  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dales  of 
U.S.  sales,  in  accordance  with  seclion 
773(a)(1)  of  the  Act.  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rales  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  August  1, 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  lo  imports  of  the  subject 
merchandise  from  the  UK.  Section 
733(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  lo  believe  or 
suspect  that: 

(A)(1)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  (he  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  lo  seclion  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  lime:  (1)  the  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
investigations  whether  imports  have 
been  massive  by  examining  the 
Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  these  investigations 
that  company-specific  data  on 
shipments  of  the  subject  merchandise 
are  the  most  appropriate  basis  for  our 


preliminary  determinations  of  critical 
circumstances.  Furthermore,  we  believe 
that  company-specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  hquidation.  We  have 
asked  all  respondents  in  each  of  the 
AFB  investigations  to  supply  monthly 
volume  shipment  data  from  January  1986 
through  the  present  in  order  for  the 
Department  lo  base  the  critical 
circumstances  determinations  on 
company-specific  data.  Based  on  our 
analysis  of  the  monthly  shipment  data 
submitted  by  respondents,  we  have 
preliminarily  found  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
thai  imports  of  cylindrical  roller 
bearings  from  RHP  have  been  massive 
over  a  relatively  short  period  of  time. 
Therefore,  we  find  that  the  requirements 
of  section  733(e)(1)(B)  are  met  for  RHP's 
exports  of  cylindrical  roller  bearings. 

SKF,  however,  has  failed  to  provide 
the  Department  with  adequate 
information  upon  which  to  base  a 
determination.  Therefore,  as  best 
information  available,  we  are  assuming 
that  imports  from  SKF  have  been 
massive  over  a  relatively  short  period  of 
time  for  spherical  roller  bearings. 
Therefore,  we  also  find  that  the 
requirements  of  section  733(e)(1)(B)  are 
met  for  SKF  and  spherical  roller 
bearings. 

We  examined  recent  antidumping 
duly  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  Stales  or  elsewhere  of  the 
subject  merchandise  by  UK 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
is  our  standard  practice  lo  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  lo  be  sufficient.  [See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29, 1987).]  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient  [See.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Internal-Combustion.  Industrial 
Forklift  Trucks  from  Japan  (53  FR  12552, 
April  15, 1988).]  Since  RHP  and  SKF  sell 
in  the  United  Stales  through  related 


companies,  and  their  rates  are 
sufficiently  high,  we  find  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  for  these  companies  with  respect  lo 
two  classes  or  kinds  of  merchandise. 
Therefore,  the  following  chart  sets  forth 
our  company-specific  preliminary 
determinations  with  respect  to  the 
existence  of  critical  circumstances  for 
each  company  and  each  class  or  kind  of 
merchandise  from  the  UK. 


Critical  orcurnstances 

Ban  bearings; 

SHP 

No. 

SKF 

Na 

All  others          

No. 

Spherical  rolter  bearir>gs: 
SKF     

Yes. 

All  ottiers 

Yes. 

Cylindrical  rolier 
bearings: 

RHP            

Yes. 

All  ottiers 

Yes. 

Needle  roller  bearings: 
INA    

No. 

All  ottiers 

No. 

Plain  bearings: 

Rose 

No. 

All  others 

No. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspensign  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  iiquidaUon 
of  all  entries  of  the  subject  merchandise 
from  the  UK.  as  defined  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
with  the  exception  of  Rose  and  all  other 
producers  of  plain  bearings,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
733(d)(1)  of  the  Act.  For  entries  of  those 
products  from  those  manufacturers, 
producers,  and  exporters  in  the  UK 
where  we  have  preliminarily  determined 
that  critical  circumstances  exist  [see.  the 
"Critical  Circumstances"  section  of  this 
notice),  we  are  instructing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  such  entries  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  which 
is  90  days  prior  to  the  dale  of 
publication  of  this  notice  in  the  Federal 
RegJster,  in  accordance  with  section 
733(e)(2)  of  the  Act.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
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the  UK  exceeds  the  United  States  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until  , 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Weighted-average 
margin  percentage 

Bail  beanngs: 

RHP 

32  15 

SKF 

205.07 

AH  others  . ... 

131  86 

Spherical  roller  t)eann9s: 
SKF 

24  82 

All  others 

24  82 

Cyllndncal  roller  t>earings: 
RHP 

45  56 

All  others 

45  56 

Needle  roller  t)ear(ngs: 

INA 

174  17 

All  others 

174  17 

Plain  bearings: 

Rose 

0.00 

All  others 

000 

ITC  Notincation 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivilegad  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  malerially  injure,  or  threaten 
material  injury  to,  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determinations 
or  45  days  after  our  final  determinations, 
if  affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
After  requests  for  hearings  are  received, 
we  will  notify  all  interested  parties  of 
the  date,  time,  and  place  of  the  hea.nng. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants: 


(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 

October  27.  1988. 
|an  W.  Mares. 

Assistant  Secretary  for  Import 
A  dministration. 

Appendix  I — Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  certain  bearings  (other  than 
tapered  roller  bearings],  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1)  Ball  Bearings,  Mounted  or  Unmounted, 
and  Parts  TbereofThese  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  imder  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
680.3025  and  680.3030):  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704  and 
680.3708,  680.3712,  680.3717,  680.3718. 
680.3722,  680.3727,  and  680.3728);  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.130);  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  items  680.3960).  Wheel  hub 
units  which  employ  balls  as  the  rolling 
element  entering  under  TSUSA  item  692.3295 
are  subject  to  investigation;  all  other  products 
entering  under  this  ISUSA  items  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigdtion. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
6482.10.10,  8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.10,  8482.99.70,  8483.20.40,  8483.20.80. 
8483.30.40,  8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.70,  8708.50.50.  8708  {J0.50.  8708.99.50. 

(2)  Spherical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUS.\  item  680.3040): 


spherical  roller  bearings  and  parts  thereof 
(TSUSA  items  680.3952  and  680.3956);  roller 
bearing  type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430);  roller 
bearing  type  flange,  take-up.  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  spherical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation;  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 
Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.30.00.  8482.80.00. 
8482.91.00,  8482.99.50.  8482.99.70,  8483.20.40. 
8483.20.80,  8483.30.40,  8483.30.80.  8483.90.20, 
8483.90.30,  8483.90.70.  8708.50.50,  8708.60.50, 
8708.99.50. 

(3)  Cylindrical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof.  These 
products  include  ail  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040); 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up,  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  cylindrical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation;  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.50.00.  8482.80.00, 
8482.91.00.  8432.99.70,  8483.20.40,  8403.2080, 
8433.30.40,  8483.30.80.  8483.90.20  8483.90.30. 
8483.90.70,  8708.5050,  8708.60.50,  8708.99.50. 

(4)  Needle  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040); 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430); 
roller  l>earing  type  flange,  take-up.  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  rollpr  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  needle  rollers  as  the 
rolling  element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation;  all  other 
products  entering  under  this  TSUSA  item  are 
not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.40.00.  8482.80.00. 
8482.91.00.  8482.99.70,  8483.20.40.  8483.20.80. 
8483  30.40.  8463.30.80.  8483.90.20  8483.90.30. 
8483.90.70.  8708.50.50.  8708.60.50.  8708.99.50. 

(5)  Plain  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof.  These  products  include  all 
plain  bearings  which  do  not  employ  rolling 
elements.  Plain  bearing  entering  under 


TSUSA  items  681.3900  and  692.3295  are 
subject  to  investigation:  other  products 
entering  under  these  TSUSA  items  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8495.90.00,  8708.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.).  all  such 
parts  are  Included  in  the  scope  of  these 
investigations.  For  unfinished  parla  (inner 
race,  outer  race,  rollers,  balls,  etc.),  such 
parts  are  included  if[1]  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the  part 
will  be  subject  to  heat  treatment  after 
importation. 

(FR  Doc.  88-25799  Filed  11-8-88:  8:45  am) 
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Preliminary  Determinations  of  Sales  at 
Less  than  Fair  Value:  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
Sweden 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
ACTION:  Notice. 

summary:  We  preliminarily  determine 
that  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Sweden  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  a  certain  class  or  kind  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Sweden.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Sweden  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  these 
investigations  proceed  normally,  we  will 
make  our  final  determinations  by 
January  10, 1989. 

EFFECTIVE  DATE:  November  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman  or  Carole  Showers, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Co::stitution  Avenue,  NW.,  Washington, 


DC  20230,  telephone:  (202)  377-0161  or 
377-3217,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Detenninations 

We  preliminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  mechandise]  from  Sweden  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  AFBs  from  Sweden, 
as  outlined  in  the  "Critical 
Circumstances"  section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
15076,  April  27, 1988),  the  following 
events  have  occurred.  On  May  17, 1988, 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Sweden  (53  FR  18909, 
May  25, 1988). 

On  May  31, 1988,  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaires  to  Aktiebolaget  SKF 
(AB  SKF).  This  company  accounts  for  a 
substantial  portion  of  exports  of  the 
subject  merchandise  from  Sweden  to  the 
United  States  during  the  period  of 
investigation.  The  remaining  sections  of 
the  questionnaire  were  issued  on  June 
15, 1988.  Responses  to  Section  A  were 
due  on  June  14, 1988,  and  responses  to 
the  remaining  sections  were  due  on  July 
15, 1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  (see,  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice).  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  Sweden.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2,  and  29, 1988,  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  provided 
sufficient  information  in  support  of  the 
LTFV  allegations  for  each  class  or  kind 
of  merchandise  from  Sweden. 


However,  since  plain  bearings  enter 
the  United  States  under  a  basket  TSUSA 
category,  we  are  unable  to  definitively 
establish  whether  plain  bearings  were 
imported  from  Sweden  during  the  period 
of  investigation.  In  addition,  we  are 
unable  to  specifically  identify  any 
Swedish  exporters  of  plain  bearings  to 
the  United  States.  Therefore,  we  have 
preliminarily  determined  that  plain 
bearings  from  Sweden  are  not  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  will  continue 
to  attempt  to  establish  whether  plain 
bearings  from  Sweden  were  imported 
and  attempt  to  identify  any  Swedish 
exporters  of  plain  bearings  to  the  United 
States  during  the  period  of  investigation 
for  purposes  of  oiu"  final  determination. 

On  July  15, 1988.  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B)(i) 
of  the  Act,  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27, 1988  (53  FR  27738,  July 
22, 1988). 

On  August  8, 1988,  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
[see  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6, 1988.  A  number  of 
supplemental  questionnaires  were 
issued  subsequent  to  that  date. 
Supplemental  responses  were  received 
from  the  respondents  prior  to  these 
preliminarj'  determinations. 

Standing 

During  the  period  April  27  through 
September  29, 1988.  we  received 
numerous  submissions  from  parties 
challenging  the  Torringotn  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  7732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party  "  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
^  demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
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the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  •  *   *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  [see.  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794.  February  28, 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852.  March  12, 1985). 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  oT' 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14. 
1988,  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28. 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA.  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  ail  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  FR  15076. 
April  27, 1988).  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC.  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988.  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Ball 
Bearings) 

2.  Spherical  Roller  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings) 

3.  Cylindrical  Roller  Bearings, 
Mounted  or  Unmounted,  and  Parts 
Thereof  (Cylindrical  Roller  Bearings) 


4.  Needle  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Needle 
Roller  Bearings) 

5.  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Plain 
Bearings) 

This  July  13. 1988  decision 
memorandum  is  on  file  in  the  Central 
Records  Unit. 

Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353.38(a).  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15. 1988.  we  issued 
a  letter  to  all  intersted  parties  requesting 
comments  on  two  alternatives  to  our 
standard  methodologj'.  One  alternative 
was  to  select  at  random  a  certain 
number  of  products  sold  in  the  United 
States  and  to  compare  the  U.S.  prices  for 
those  products  with  the  home  market 
prices  of  identical  or  similar 
merchandise,  as  appropriate. 

The  second  alternative  was  as 
follows:  it  at  least  33  percent  by  volume 
of  the  respondent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addition  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5. 1988  memorandum  explaining 
the  procedures  outlined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20,.1988,  we  initiated  an 
investigation  of  sales  at  LTFV  from 
Sweden.  At  that  time,  we  also  initiated 
an  investigation  of  whether  sales  in  the 
home  market  were  being  made  at  prices 
below  the  cost  of  production  (COP).  As 
stated  above,  on  JUly  13, 1988,  we  issued 
a  decision  memorandum  stating  that  the 


products  under  investigation  constitute 
five  separate  classes  or  kinds  of 
merchandise.  [See,  "Class  or  Kind  of 
Merchandise"  section  of  this  notice.) 
Accordingly,  on  July  22. 1968.  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  respondent 
objected  to  the  Department's  decision  to 
initiate  COP  investigations.  Citing /!/ 
Tech  Specialty  Steel  Corp.  v.  United 
States.  575  F.  Supp.  1277  (CIT  1983)  [Al 
Tech),  respondent  argued  that 
petitioner's  sales  below  cost  allegations 
were  deficient  because  they  were  based 
on  country-wide,  rather  than  company- 
specific  home  market  pricing  data.  After 
review  of  these  comments,  the  Al  Tech 
decision,  and  Section  773(b).  on  August 
22. 1988.  we  discontinued  the  COP 
investigations,  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22. 1988 
decision  memorandum  outlining  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit.  Petitioner 
submitted  such  new  allegations  of  home 
market  and  third  country  sales  below 
the  COP.  as  appropriate. 

After  analyzing  petitioner's  new 
allegations  and  the  numerous 
supplements  thereto,  we  have 
determined  that  sufficient  company- 
specific  allegations  have  been  provided 
with  respect  to  SKF  ball  bearings  and 
spherical  roller  bearings.  Therefore,  the 
Department  has  reinstated  COP 
investigations  for  these  products  only. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1987  through  March  31, 1988. 

Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
Unfinished,  from  fapan.  (52  FR  30790. 
August  17, 1987).  In  addition,  we  sought 
and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC.  and  within  the  Department.  Given 


the  enormous  number  of  products  sold 
and  the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  of  merchandise.  Therefore,  home 
market  viability  was  calculated  based 
en  home  market  and  third  country  sales 
of  each  class  or  kind  of  merchandise. 

Pursuant  to  our  alternative  reporting 
requirements,  where  33  percent  or  more 
of  U.S.  sales  by  volume  were  identical  in 
all  physical  respects  to  home  market 
products,  comparisons  of  similar 
merchandise  were  unnecessary  (see. 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  In  those  instances 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narow  the  pool  of  possible 
product  comparisons  by  matching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements,  (2)  load 
direction,  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparisons  based  on  the  (a) 
outside  diameter,  (b)  ir^ide  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  Sweden  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

For  those  sales  where  the  sale  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  United  States  price  on 
exporter's  sales  price  (ESP),  in 
accordance  with  secion  772(c)  of  the 
Act. 

All  of  SKF's  U.S.  sales  were  ESP 
transactions.  The  calculation  of  United 
States  price  for  each  class  or  kind  of 
merchandise  is  detailed  below. 

/.  Ball  Bearings 

SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  in  the  third  country 
market.  [See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  third  country  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  packed, 
f.o.b.  or  delivered  prices  to  unrelated 
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customers  in  the  United  States.  We 
made  deductions  from  ESP.  where 
appropriate,  for  brokerage  and  handling, 
duty,  inland  freight,  marine  insurance, 
and  ocean  freight,  in  accordance  with 
section  772(d)  (2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
cash  discounts  and  rebates.  We  made 
further  deductions  from  ESP.  where 
appropriate,  for  credit,  "other 
expenses",  repacking  in  the  United 
States,  technical  service  expenses, 
warranty  expenses,  and  indirect  selling 
expenses  pursuant  to  sections  772(e)(1) 
and  (2)  of  the  Act. 

SKF  reported  a  minimal  amount  of 
purchase  price  sales  during  the  POl: 
however.  SKF  did  not  report  complete 
sales  data  for  these  transactions.  For 
both  these  reasons,  we  did  not  include 
any  purchase  price  sales  in  our 
calculation  of  United  States  price. 

SKF  notified  us  that  approximately 
fifty  percent  of  its  reported  U.S.  sales  of 
ball  bearings  and  one  percent  of  its 
sales  of  spherical  roller  bearings  were 
produced  in  a  country  other  than 
Sweden.  SKF  claims  that  although  it  is 
impossible  for  them  to  separate  sales  of 
this  merchandise  from  that  produced  in 
Sweden.  United  States  price  of  multiple 
sourced  products  are  comparable.  While 
we  will  carefully  examine  this  issue  at 
verification,  we  have  included  all 
reported  sales  in  our  calculation  of 
United  States  price  as  best  information 
available. 

SKF  claimed  that  the  category  "other 
expenses"  should  be  used  as  an 
adjustment  to  its  United  States  price  to 
account  for  data  entr>'  and  invoicing 
errors.  The  data  included  both  positive 
and  negative  values.  Given  that  SKF  did 
not  provide  any  information  regarding 
how  this  adjustment  should  be  treated. 
i.e.,  whether  it  should  be  added  or 
subtracted  from  United  States  price,  we 
added  these  expenses  to  United  States 
price. 

//.  Spherical  Roller  Bearings 

SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  in  the  third  country 
market.  (See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  third  country  market 
matches  in  our  price-to-price 
comparisons.  We  calculated  ESP  for 
spherical  roller  bearings  based  on 
delivered  prices  to  unrelated  purchasers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 
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///.  Cylindrical  Roller  Bearings 

SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  in  the  home 
market.  [See,  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons.  We 
calculated  ESP  for  cylindrical  roller 
bearings  based  on  delivered  prices  to 
unrelated  purchasers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

Foreign  Market  Value 

In  accordance  with  secion  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  home  market  sales  and, 
where  appropriate,  third  country  sales. 
The  calculation  of  foreign  market  value 
is  detailed  below. 

/.  Ball  Bearings 

Following  the  methodology  for 
determining  home  market  viability,  we 
found  that  the  home  market  sales  of  ball 
and  spherical  roller  bearings  were  not  of 
a  sufficient  quantity  to  provide  an 
adequate  basis  for  foreign  market  value. 
[See  "Such  or  Similar  section  of  this 
notice.)  In  our  original  questionnarie,  we 
had  requested  that  respondent  provide 
third  country  sales  information  where 
the  home  market  was  determined  to  be 
not  viable.  SKF  did  not  provide  us  with 
this  information.  Therefore,  on 
September  16, 1988,  we  issued  a  letter  to 
SKF  again  requesting  third  country  sales 
data.  On  September  23, 1988,  SKF 
submitted  arguments  challenging  the 
Department's  fmding  that  the  home 
market  is  not  viable,  while  also 
providing  the  Department  with  the 
requested  third  country  sales  data  for 
sales  to  the  Federal  Republic  of 
Germany  (FRG),  its  largest  third  country 
market  for  sales  of  ball  and  spherical 
roller  bearings  from  Sweden. 

On  October  17, 1988.  petitioner 
submitted  a  letter  requesting  that  the 
Department  use  constructed  value  as  the 
basis  for  determining  the  foreign  market 
value  of  ball  bearings  because  the  third 
country  data  is  unreliable.  Petitioner 
asserts  that  the  reported  third  country 
sales  include  sales  of  ball  bearings  not 
manufactured  in  Sweden.  Petitioner 
argues  that,  in  order  for  sales  of  multiple 
origin  products  to  be  used,  the 
Department  must  determine  that  the 
foreign  market  value  in  the  FRG  is 
higher  than  that  in  Sweden,  adjusted  for 
certain  costs,  pursuant  to  the  special 
rule  for  multinational  corporations,  as 
provided  for  in  section  773(d)  of  the  Act, 
see  19  U.S.C.  1677(d). 


First,  petitioner  has  provided  no 
evidence  that  the  reported  third  country 
sales  are  of  multiple  origin  and,  therfore, 
an  unreliable  basis  upon  which  to 
determine  foreign  market  value.  Second, 
petitioner  has  not  provided  appropriate 
pricing  and  cost  information  to 
demonstrate  that  the  foreign  market 
value  of  such  or  similar  merchandise  in 
the  FRG  is  higher  than  the  foreign 
market  value  of  such  or  similar 
merchandise  produced  in  Sweden. 
Therefore,  for  purposes  of  the 
preliminary  determination,  we  are  using 
the  third  country  data  provided  by 
respondent  as  the  basis  for  foreign 
market  value. 

We  calculated  foreign  market  value 
based  on  delivered  prices  to  unrelated 
customers  in  the  third  country  market. 
We  made  an  adjustment  for  interest 
earned  on  delayed  payments.  We  made 
deductions  from  the  third  country  price, 
where  appropriate,  for  export  packing 
expenses,  foreign  inland  freight,  and 
inland  freight.  We  added  U.S.  packing  to 
the  third  country  price,  in  accordance 
with  section  773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  were  ESP 
sales,  we  made  further  deductions, 
where  appropriate,  for  credit  expenses 
and  warranty  expenses.  We  also 
deducted  certain  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.15(c).  Since  all  third  country 
products  used  in  fair  value  comparisons 
are  identical  to  the  products  sold  in  the 
United  States,  no  adjustments  for 
physical  differences  in  merchandise 
were  required. 

SKF's  response  included  a  claim  for 
third  country  "indirect  selling 
expenses".  Although  requested  in  our 
original  and  supplemental 
questionnaires,  SKF  failed  to  provide  an 
itemized  breakdown  of  the  indirect 
expenses  claimed.  Therefore,  we  have 
disallowed  these  expenses  for  purposes 
of  this  preliminary  determination.  If  the 
appropriate  information  is  submitted 
and  verified,  we  will  consider  it  for  the 
final  determination. 

SKF  claimed  cash  discounts,  rebates, 
and  technical  services  as  direct  selling 
expenses.  However,  these  claims  were 
not  adequately  supported.  Therefore,  we 
treated  them  as  indirect  selling  expense. 

SKF  also  claimed  an  adjustment  for  a 
category  labelled  "other  expenses". 
However,  no  description  of  these 
expenses  was  provided.  Therefore,  these 
expenses  were  disallowed. 

//.  Spherical  Roller  Bearings 

We  calculated  third  country  price  for 
spherical  roller  bearings  based  on 
delivered  prices  to  unrelated  customers 
in  the  third  country.  The  adjustments 


were  identical  to  those  described  above 
for  ball  bearings. 

///.  Cylindrical  Roller  Bearings 

We  calculated  foreign  market  value 
based  on  c&f,  ex-factory,  and  delivered 
prices  to  unrelated  customers  in  the 
home  market.  We  made  an  adjustment 
to  home  market  price  for  interest  earned 
on  delayed  payments.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  inland  freight, 
home  market  packing,  and  rebates.  We 
added  U.S.  packing  to  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit  expenses.  We  also  deducted 
indirect  selling  expenses  in  accordance 
with  19  CFR  353.15(c).  Since  all  home 
market  products  used  in  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

Currency  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act,  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Critical  Circumstances 

On  August  1. 1988.  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Sweden.  Section 
773(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)  (i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
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domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
investigations  whether  imports  have 
been  massive  by  examining  the 
Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  these  investigations 
that  conipany-specific  data  on  specific 
data  on  shipments  of  the  subject 
merchandise  are  the  most  appropriate 
basis  for  our  preliminary  determinations 
of  critical  circumstances.  Furthermore, 
we  believe  that  company-specific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation.  We  have 
asked  SKF  to  supply  monthly  volume 
shipment  data  from  January  1986 
through  the  present  in  order  for  the 
Department  to  base  the  critical 
circumstances  determinations  on 
company-specific  data.  Based  on  our 
analysis  of  the  monthly  shipment  data 
submitted  by  respondent,  we  have 
preliminarily  found  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  imports  of  the  spherical  roller 
bearings  from  SKF  have  been  massive 
over  a  relatively  short  period  of  time. 
Therefore,  we  find  that  the  requirements 
of  section  733(e)(l)tB)  are  met  for  SKF 
spherical  roller  bearings. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
subject  merchandise  by  Swedish 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
733le)(l)(A)  of  the  Act  when  the 
estimated  margins  in  cmit  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  [See,  e.g..  Final 
Determination  of  Sales  at  Less  Then 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29,  1987).]  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient.  fSee.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Internal-Combustion,  Industrial 
Fork  lift  Trucks  from  Japan  (53  FR  12552, 
April  15. 1963)1  Since  SKF  sells  in  the 


United  States  through  related 
companies,  and  its  rate  is  suHiciently 
high,  we  find  that  the  requirements  of 
section  733(e)(1)(A)  are  met  for  these 
companies  with  respect  to  spherical 
roller  bearings. 

Therefore,  the  following  chart  sets 
forth  our  preliminary  determinations 
with  respect  to  the  existence  of  critical 
circumstances  for  each  class  or  kind  of 
merchandise  from  Sweden. 


Critical  circumstarK«s 

Ball  t>eanngs; 

AB  SKF   

No. 

All  others            

Ho 

Spherical  fO»Br  beanngs: 
AB  SKF              

Ves. 

AM  othen 

Cylindrical  Idler 
bearings: 
AB  SKF ._ 

*— 

Yec. 
No. 

AM  others 

No. 

Verification 

We  will  verifiy  the  information  used 
in  making  our  final  determinations  in 
accordance  with  section  776(a)  of  the 
Act. 

Suspension  of  LiquidatioD 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Sweden,  as  defined  in  the  "Scope 
of  Investigations"  section  of  this  notice, 
with  the  exception  of  entries  of  needle 
roller  and  plain  bearings,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  tfiis  notice  in  the  Federal 
Register,  in  accordance  with  section 
733td)Il)  of  the  Act.  For  entries  of 
splierical  roller  bearings  from  Sweden 
[see,  the  "Critical  Circumstances" 
section  of  this  notice),  we  are  instructing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  such  entries  that  are 
entered  or  withdrawn  from  warehouse. 
for  consumption,  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notioe  in  the  Federal 
Register,  in  accordance  with  section 
73b(e)(2)  of  the  Act.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
Sweden  exceeds  the  United  Slates  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


«eg«. 


margin 

perccrrt- 

•9* 


Ball  beanngs 

AB  SKF 

All  olheta 

Spt>encal  rolter  bearings: 

AB  SKF._ 

All  others 

Cylindrical  roller  bearings: 

AB  SKF- 

ATI  ottiers. 


Needle  roHer  bearings:  AN  mamifactur- 
ers/prodocers/exporters 

Plain  beanngs;  All  manotadjrers/ pro- 
ducers/exporters  - 


162  52 

162  52 

22  37 
22.37 

24  30 
2430 

000 

0.00 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  wiH  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  informalion  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  infonnation.  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  deterrainaticns 
or  45  days  afto"  our  final  determinations, 
if  affirmative. 

Public  CiMnment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  caomment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce.  Room  B- 
099. 14lh  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  After 
requests  for  hearings  are  received,  we 
will  notify  all  interested  parties  of  the 
date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  "H^e 
party's  name,  address,  and  telephone 
number:  (2)  tr^  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
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hearing  briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  [19 
U.S.C.  1673b(f)). 
Ian  W.  Marev, 

Assistant  Secretary  for  Import 
Administration. 
October  27, 1988. 

Appendix  I — Scope  of  these  Investigations 

The  products  covered  by  these 
investigations,  certain  bearings  (other  than 
tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  t>elow. 

(1)  BaJJ  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  [TSUSA]  items 
680.3025  and  660.3030):  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300):  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708.  680.3712,  680.3717,  680.3718. 
680.3722,  680.3727,  and  680.3728):  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030):  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  urder  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
8482.10.10,  8482.10.50,  8482.80.00.  8482.91.00. 
8482.99.10.  8482.99.70.  8483.20.40,  8483.20.80. 
8483.30.40.  8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.70,  8708.50.50,  8708.60.50,  8708.99.50. 

(2)  Spherical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
spherical  roller  bearings  and  parts  thereof 
(TSUSA  items  680.3952  and  680.3956):  roller 
bearing  type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430):  roller 
t>earing  type  flange,  take-up.  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA  items 


681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  spherical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation 
Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.30.00.  8482.80.00, 
8482.91.00,  8482.99.50,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80.  8483.90.20, 
8483.90.30,  8483.90.70,  8708.50.50,  8708.60.50, 
8708.99.50. 

(3)  Cylindrical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  cylindrical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.50.00.  6482.80.00, 
8482.91.00,  8482.99.70,  8483.20.40.  8483.20.80, 
8483.30.40,  8483.30.80.  8483.90.20.  8483.90.30, 
8483.90.70,  8708.50.50,  8708.60.50,  8708.99.50. 

(4)  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030):  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  needle  rollers  as  the 
rolling  element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation:  all  other 
products  entering  under  this  TSUSA  item  are 
not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.40.00.  8482.80.00, 
8482.91.00,  8482.99.70,  8483.20.40.  8483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.70,  8708.50.50,  8708.60.50,  8708.99.50. 

(5)  Plain  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof  These  products  include  all 
plain  bearings  which  do  not  employ  rolling 
elements.  Plain  bearings  entering  under 
TSUSA  items  681.3900  and  692.3295  are 
subject  to  investigation;  other  products 
entering  under  these  TSUSA  items  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8495.90.00,  8708.99.50. 


These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.),  all  such 
parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  parts  (inner 
race,  outer  race,  rollers,  balls,  etc.),  such 
parts  are  included  //(I)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the  part 
will  be  subject  to  heat  treatment  after 
importation. 

[FR  Doc.  88-25797  Filed  11-8-88:  8:45  am) 
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[A-485-801] 

Preliminary  Determinations  of  Sales  at 
Less  Titan  Fair  Value:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
Romania 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Romania  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  kinds  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Romania.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Romania  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  these 
investigations  proceed  normally,  we  will 
make  our  final  determinations  by 
January  10, 1989. 

EFFECTIVE  DATE:  November  9. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman  or  Carole  Showers, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone:  (202)  377-0161,  or 
377-3217,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Preliminary  DeterminationB 

We  preliminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise)  from  Romania  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  AFBs  from  Romania, 
as  outlined  in  the  "Critical 
Circumstances"  section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
15076,  April  27, 1988),  the  following 
events  have  occurred.  On  May  17, 1988, 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Romania  (53  FR 
18909.  May  25. 1988). 

On  May  31, 1988.  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaire  to 
Technoimportexport.  This  company 
accounted  for  all  known  exports  of  the 
subject  merchandise  from  Romania  to 
the  United  States  during  the  period  of 
investigation.  The  remaining  sections  of 
the  questionnaire  were  issued  on  June 
15, 1988.  The  response  to  Section  A  was 
due  on  June  14. 1988,  and  the  responses 
to  the  remaining  sections  were  due  on 
July  15, 1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  [see,  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice).  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  Romania.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2.  and  29, 1988.  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  submitted 
insufficient  information  supporting  the 
claim  of  LTFV  sales  of  cylindrical  roller 
bearings,  needle  roller  bearings,  and 
plain  bearings  from  Romania. 
Accordingly,  on  September  26, 1988,  we 
rescinded  our  initiations  of  antidumping 
duty  investigations  on  these  classes  or 


kinds  of  merchandise  from  Romania  (53 
FR  39327.  October  6. 1988). 

On  July  15. 1988,  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B){i) 
of  the  Act,  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27, 1988  (53  FR  27738,  July 
22, 1988). 

At  the  request  of  the  respondent, 
response  deadlines  were  extended 
several  times,  with  the  fmal  due  date  for 
responses  being  no  later  than  September 
6, 1988.  A  number  of  supplemental 
questionnaires  were  issued  subsequent 
to  that  date.  Supplemental  responses 
were  received  from  the  respondent  prior 
to  these  preliminary  determinations. 

Standing 

During  the  period  April  27  through 
September  29, 1988,  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  groimds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defmes  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices."  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  being  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  [see,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Stainless  Steel  Ho/low  Products 
From  Sweden  (52  FR  5794,  February  28, 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  From 
Malaysia  (50  FR  9852,  March  12. 1985), 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of"  the  domestic 
industry  until  it  is  shown  that  a  majority 


of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do.  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14, 
1986.  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28, 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number{s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 
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We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce,  14fh  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  o.ir  notice  of  initiation  (53  FR  15076. 
April  27. 1988).  we  treated  tiie  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investig.itions 
on  whether  the  subject  merchaiidise 
constitutes  one  or  more  classespr  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC,  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13. 1988.  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings.  Mounted  or 

Unmounted,  and  Parts  Thereof  (Ball 
Bearings) 

2.  Spherical  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings) 

3.  Cylindrical  Roller  Bearings,  Mounted 

or  Unmounted,  and  Parts  Thereof 
(Cylindrical  Roller  Bearings) 

4.  Needle  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Needle  Roller  Bearings) 

5.  Plain  Bearings.  Mounted  or 

Unmounted,  and  Parts  TRereof 
(Plain  Bearings) 

This  July  13,  1988  decision 
memorandum  is  on  file  in  the  Central 
Records  Unit. 

Period  of  Inestigation 

The  period  of  investigation  is  October 
1. 1987  through  March  31. 1988. 

Fair  Value  Comparisions. 

To  determine  whether  sales  of  the 
subject  merchandise  from  Romania  to 
the  United  Statess  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 


as  specified  in  the  "United  Slates  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Petitioner  alleged  that  Romania  has  a 
state-controlled  economy,  within  the 
meaning  of  section  773(c)  of  the  Act.  and 
that  sales  of  the  subject  merchandise  in 
that  country  do  not  permit  a 
determination  of  foreign  market  value. 
After  an  analysis  of  the  Romanian 
economy,  consideration  of  the 
submissions  by  the  parties,  and  past 
Departmental  practice,  we  have 
preliminarily  concluded  that  Romania 
has  a  state-controlled  economy  for 
purposes  of  these  investigations.  Basic 
to  our  decision  on  this  issue  is  the  fact 
that  the  central  government  of  Romania 
controls  the  prices  and  levels  of 
production  of  the  antifriction  bearing 
industry,  as  well  as  the  internal  pricing 
of  the  factors  of  production. 

With  respect  to  spherical  roller 
bearings,  although  we  requested  factors 
of  production  information  for  ail 
products  sold  in  the  United  States 
during  the  period  of  investigation, 
Tehnoimportexport  provided 
information  for  products  accounting  for 
less  than  two  percent  of  the  quantity  of 
total  U.S.  sales  of  this  class  or  kind  of 
merchandise.  We  consider  this  to  be 
totally  inadequate  for  the  basis  of 
determining  whether  spherical  roller 
bearings  were  sold  in  the  United  States 
at  less  than  fair  value.  In  accordance 
with  section  776(c)  of  the  Act.  when  a 
company  submits  a  response  which  we 
consider  to  be  substantially  deficient, 
we  rely  on  best  information  available. 
Therefore,  we  used  the  highest  rate 
provided  in  the  petition  for  this  class  or 
kind  of  merchandise  as  best  information 
available. 

Tehnoimportexport  did  provide  the 
requested  information  with  respect  to 
the  other  class  or  kind  of  merchandise 
subject  to  investigation,  e.g.,  ball 
bearings.  The  calculation  of  our  margin 
for  ball  beanngs  is  detailed  below. 

United  States  Price 

All  sales  from  Tehnoimportexport 
were  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States.  Therefore  we  based  the  United 
States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

We  calculated  the  pruchase  price  for 
ball  bearings  based  on  the  f  o.b.  price  to 
unrelated  purchasers.  We  made 
deductions  from  purchase  price,  were 
appropriate,  for  foreign  inland  freight  in 
accordance  with  section  772(d)(2)  of  the 
Act.  In  Final  Determination  of  Sales  of 
Less  Than  Fair  Value:  Carbon  Steel 
Wire  Rod  From  Poland  (49  FR  29434. 
July  20. 1984).  it  was  determined  that 


inland  freight  incurred  in  a  state- 
controlled  economy  should  be  based  on 
similar  charges  in  a  non-stale-controlied 
economy.  Because  information  on  these 
charges  was  not  available  for 
Yugoslavia,  the  surrogate  country 
chosen  for  purposes  of  these 
investigations  [see  Foreign  Market  value 
section  of  this  notice),  we  used  the 
freight  expenses  reported  as  actually 
incurred  in  Romania  as  the  best 
information  available. 

Foreign  Market  Vahie 

As  a  result  of  our  determination  that 
Romania  has  a  state-controlled  economy 
[see  "Fair  Value  Comparison"  section  of 
this  notice),  section  773(c)  of  the  Act 
requires  us  to  use  prices  or  the 
constructed  value  of  "such  or  similar 
merchandise  in  a  non-state-controlled 
economy  country."  Our  regulations 
establish  a  preference  for  foreign  market 
value  based  upon  sales  prices.  They 
further  stipulate  that,  to  the  extent 
possible,  we  should  determine  sales 
prices  on  the  basis  of  prices  in  a  country 
without  a  state-controlled  economy  at  a 
stage  of  economic  development 
comparable  to  that  with  a  state- 
controlled  economy. 

After  an  analysis  of  countries 
producing  antifriction  bearings,  we 
determined  that  Brazil.  Mexico. 
Portugal,  the  Republic  of  Korea,  and 
Yugoslavia  would  be  the  most 
appropriate  surrogate  countries.  We 
sent  questionnaires  requesting 
assistance  in  these  investigations  to 
producers  of  antifriction  bearings  in 
Mexico,  Portugal,  the  Republic  of  Korea, 
and  Yugoslavia,  but  to  date,  no 
affirmative  responses  have  been 
received.  We  did  not  send 
questionnaires  to  any  companies 
located  in  Brazil  since  all  identified 
Braxilian  Companies  were  related  to 
other  antifriction  bearing  companies 
currently  under  investigation.  It  has 
been  Departmental  practice  not  to 
request  surrogate  information  from 
companies  that  are  related  to  other 
companies  already  under  investigation 
due  to  the  possible  skewing  of  data 
being  provided  for  purposes  of 
determining  foreign  market  value.  See. 
Final  Determination  of  Sales  at  Less 
Then  Fair  Value:  Tapered  Roller 
Bearings  and  Parts  Thereof  Finished  or 
Unifinished,  From  the  Socialist  Republic 
of  Romania  (52  FR  17433,  May  8, 1987). 
We  will  continue  our  attempts  to  obtain 
and  verify  surrogate  company  data  prior 
to  the  final  determinations. 

Since  we  were  unable  to  obtain  any 
price  data  from  the  potential  surrogate 
companies  in  comparable  economies, 
we  used  the  factors  of  production 


valued  in  a  comparable  economy  as  the 
basis  of  foreign  market  value,  as 
provided  for  in  19  CFR  353.8(c).  We 
added  U.S.  packing  to  the  constructed 
value,  in  accordance  with  section 
773(e)(C)  of  the  Act.  We  calculated 
constructed  value  based  on  the  factors 
of  production  reported  by 
Tehnoimportexport  on  behalf  of  the 
Romanian  producers  which  account  for 
100  percent  of  the  exports  to  the  United 
States  of  the  subject  merchandise.  We 
used  best  information  available,  in 
accordance  with  section  776(c)  of  the 
Act.  for  valuing  the  factors  of 
production.  Were  possible,  best 
information  available  was  obtained 
from  publicly  available  sources  in 
Yugoslavia.  We  chose  Yugoslavia  as  the 
surrogate  county  for  purposes  of 
valuation  of  the  factors  of  production 
because  Yugoslavia's  level  of  economic 
development  most  closely  approximates 
Romania's  own  level  of  economic 
development.  We  derived  the  value  of 
labor  costs  based  on  themetal 
processing  industry  as  provided  by  the 
U.S.  Embassy  in  Yugoslavia. 

Where  public  information  was  not 
available  in  Yugoslavia,  we  used  the 
following  data  provided  by  respondent 
for  the  valuation  of  factors  as  best 
information  available:  the  prices  for 
steel  used  in  the  manufacture  of  the 
outer  and  inner  rings  and  the  cage 
portion  of  bearings  were  based  on  the 
value  of  the  steel  entering  the  United 
States;  the  prices  for  steel  used  in  the 
manufacture  of  the  roller  and  ball 
portions  of  bearings  were  based  on  the 
value  of  the  steel  in  the  European 
market;  the  values  of  methane  gas  and 
water  were  based  on  values  in  the 
Mexican  market;  the  value  of  scrap  was 
based  on  the  average  value  of  scrap  as 
per  the  American  Metal  Market:  the 
value  of  electricity  was  based  on  prices 
in  the  Yugoslavian  market:  and  the 
value  of  factory  overhead  was  derived 
as  a  percentage  of  the  total 
manufacturing  expenses  incurred  by 
Tehnoimportexport,  We  used  the 
statutory  minimum  of  ten  percent  of  the 
sum  of  material  and  production  costs  for 
general,  sales  and  administrative 
expenses  and  the  statutory  minimum  of 
eight  percent  for  profit. 

Critical  Circumstances 

On  August  1. 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Roomania.  Section 
773(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reaonable  basis  to  believe  or 
suspect  that: 


tA)(i)  there  is  a  history  of  dumping  in  the 
United  Sates  or  elsewhere  of  the  class  or  kind 
of  merchandise  which  is  the  subject  of  the 
invlestigation:  or 

(iij  the  person  by  whom,  or  for  those 
account,  the  merchandise  was  imported  kni-w 
or  should  have  known  that  the  exporter  wa.s 
si-lling  the  merchandise  which  is  the  subject 
to  the  investigation  of  less  than  luts  fair 
value:  and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  the  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
investigations  whether  imports  have 
been  massive  by  examining  the 
Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  these  investigations 
that  company  data  en  shipments  of  the 
subject  merchandise  are  the  most 
appropriate  basis  for  our  preliminary 
determinations  of  critical  circumstancfs. 
Furthermore,  we  bel'eve  that  company- 
specific  critical  circumstances 
determinations  better  fulfill  the 
objective  of  the  critical  circumstances 
provision  of  deterring  specific 
companies  that  may  try  to  increase 
imports  massively  prior  to  the 
suspension  of  liquidation.  We  have 
asked  all  respondents  in  each  of  the 
AFB  investigations  to  supply  monthly 
volume  shipment  data  from  January  1986 
through  the  present  in  order  for  the 
Department  to  base  the  critical 
circumstances  determinations  on 
company-specific  data. 

Tehnoimportexport  has  failed  to 
provide  the  Department  with  adequate 
information  upon  which  to  base  a 
determination.  Therefore,  as  best 
information  available,  we  arc  assuming 
that  imports  from  Tehnoimportexport 
have  been  massive  over  a  relatively 
short  period  of  time  for  ball  and 
spherical  roller  bearings.  Therefore,  we 
find  that  the  requirements  of  section 
733(e)(1)(B)  are  met  for  the  above 
company  and  classes  or  kinds  of 
merchandise. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
subject  merchandise  by  Romanian 
manufacturers,  producers,  and  exporters 


of  the  subject  merchandise.  However,  it 
is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  [See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29, 1987).J  Since  the  estimated  margins 
for  Tehnoimportexport  exceed  25 
percent,  we  find  that  the  requirements  of 
section  733(e)(1)(A)  are  met  for  this 
company  with  respect  to  both  classes  or 
kinds  of  merchandise.  Therefore,  given 
that  we  preliminarily  determine  that 
imports  have  been  massive  over  a 
relatively  short  period,  and  that  the 
margins  calculated  for  both  ball  and 
spherical  roller  bearings  exceed  25 
percent,  we  preliminarily  determine  that 
critical  circumstances  exist. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  detenninations  in 
acco.-dance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Romania,  as  defined  in  the  "Scope 
of  Investigations"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(d)ll)  of  the  Act.  Because  we 
have  preliminarily  determined  that 
critical  circumstances  exist  with  respect 
to  entries  of  the  subject  merchandise 
from  Romania,  [nee.  the  "Critical 
Circumstances  '  section  of  this  notice), 
we  are  instructing  the  U.S.  Customs 
Serv  ice  to  suspend  liquidation  of  such 
entries  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  which  is  90  days  prior  to 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  w  ith 
section  733(e)(2)  of  the  Act,  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  subject  merchandise 
from  Romania  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
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further  notice.  The  weighted-average 
margins  are  as  follows: 

Weighted-Average  Margin  Percentage 


Ball  bearings: 

Tehnoimportexport — 

All  others  _ 

Spherical  roller  bearings: 

Tehnoimportexport  ... 

All  others 


46.91 
46.91 

28.10 
28.10 


ITC  Notification 

In  accordance  with  section  733(f]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files. 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determinations 
or  45  days  after  our  final  determinations, 
if  affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  bearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
After  requests  for  hearings  are  received, 
we  will  notify  all  interested  parties  of 
the  date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (l)The 
party's  name,  address,  and  telephone 
number;  (20  the  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46.  at  the 


above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(fJ). 
Jan  W.  Mares. 

Assistant  Secretary  for  Import 
A  dministration. 
October  27, 1988. 

Appendix  I — Scope  of  these  Investigations 

The  products  covered  by  these 
investigations,  certain  bearings  (other  than 
tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
foUonving  separate  "classes  or  kinds"  of 
merchandise  as  oulhned  below. 

(1)  Ball  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  {TSUSAj  items 
680.3025  and  680^030);  ball  bearings  with 
integral  shafts  (TSUSA  item  68a3300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708,  680.3712,  680.3717.  680.3718. 
680.3722.  680.3727,  and  680.37281;  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  thereof  (TSt'SA  items 
681.1010  and  681.1000);  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Fmished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
8482.10.10.  8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.10,  8482.99.7a  8483.20.40,  8483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20.  8483  90.30, 
8483.90.70,  8708.50.50,  8708.eO.5a  8708.99jO. 

(2)  Spherical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040); 
spherical  roller  bearings  and  parts  thereof 
(I SUSA  items  680.3952  and  680.3956):  roller 
bearing  type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430);  roller 
bearing  type  flange,  take-up,  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  .spherical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 


Imports  of  these  products  are  also 
classified  under  the  following  HS 
subheadings:  8482.30100,  MRHJOasXi, 
84&2.91.0a  8482.99.50.  &4a2.99J'0. 8483.20.4a 
8483,20.80,  8483.3a40.  8483.30.80. 8483.90.20, 
8483.90.3a  8483.90.70. 8708.50.5a  870&fl0.5a 
8708.9g.5a 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  hmitafions.  With  regard  to 
finished  parts  (inner  race.  ou«er  race,  cage.r 
rollers,  bails,  seals,  shields,  etc.).  all  such 
parts  are  included  in  the  scope  of  these 
investigations.  V or  unfinished  paria  (inner 
race,  outer  race,  rollers,  balls,  etc.).  such 
parts  are  included  if[\)  they  have  been  heat 
treated,  or  (2)  heat  trealnient  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  arc  those  where  the  pari 
will  be  subject  to  heat  treatment  after 
importation. 
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Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Antifriction 
Bearings  (Other  TTtan  Tapered  RoOer 
Bearings)  and  Parts  Ttiereof  From 
France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determinations 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  from 
France  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice.  If 
these  investigations  proceed  normally, 
we  will  make  our  final  determinations 
by  January  10, 1989. 

EFFECTIVE  DATE:  November  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman,  Mary  S.  Clap,  Carole 
Showers,  or  Bradford  Ward.  Office  of 
Antidumping  Investigations.  Import 
Administration,  international  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  2023a 
telephone:  (202)  377-0161.  377-3965,  377- 
3217,  or  377-2239,  repectively. 


SUPPLEMENTARY  INFORMATION: 
Preliminary  Determinations 

We  preliminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings]  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise]  from  France  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b] 
(the  Act].  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  HistcMy 

Since  the  notice  of  initiation  (53  FR 
15076.  April  27. 1988],  the  following 
events  have  occurred.  On  May  17, 1988, 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  France  (53  FR  18909, 
May  25. 1988). 

On  May  31, 1988,  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaires  to  INA  Roulements 
S.A.  (INA);  SKF  Compagnie 
d'Applications  Mecaniques  S.A.  (SKF); 
and  Societe  Nouvelle  de  Roulements 
(SNR).  These  companies  account  for  a 
substantial  portion  of  exports  of  the 
subject  merchandise  from  France  to  the 
United  States  during  the  period  of 
investigation.  The  remaining  sections  of 
the  questiormaire  were  inssued  on  June 
15. 1988.  Responses  to  Section  A  were 
due  on  June  14. 1988.  and  responses  to 
the  remaining  sections  were  due  on  July 
15, 1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  (see,  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice).  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  France.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1.  2,  and  29, 1988,  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  provided 
sufficient  information  in  support  of  the 
LTFV  allegations  for  each  class  or  kind 
of  merchandise  from  France. 

After  review  of  this  additional  data, 
we  determined  that  petitoiner's  LTFV 
allegations  were  adequate  for  each  of 
the  five  classes  or  kinds  of  the  subject 

merchandise.  However,  since  plain 

bearings  enter  the  United  States  under  a 


basket  TSUSA  category,  we  are  unable 
to  definitively  establish  whether  plain 
bearings  were  imported  from  France 
during  the  period  of  investigation.  In 
addition,  we  are  imable  to  specifically 
identify  any  French  exporters  of  plain 
bearings  to  the  United  States.  Therefore, 
we  have  preliminarily  determined  that 
plain  bearings  from  France  are  not 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
will  continue  to  attempt  to  establish 
whether  plain  bearings  from  France 
were  imported  and  attempt  to  identify 
any  French  exporters  of  plain  bearings 
to  the  United  States  during  the  period  of 
investigation  for  purposes  of  our  final 
determination. 

On  July  15, 1988,  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c](l)(B](i] 
of  the  Act.  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27. 1988  (53  FR  27738.  July 
22, 1988]. 

On  August  8, 1988,  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
[see,  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6, 1988.  A  number  of 
supplemental  questionnaires  were 
issued  subsequent  to  that  date. 
Supplemental  responses  were  received 
from  the  respondents  prior  to  these 
preliminary  determinations. 

Standing 

During  the  period  April  27  through 
September  29, 1988,  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9](c]  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  Slates  of  the  like  products 
under  investigation,  and  is  an 


"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
partj'  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1] 
of  the  Act.  As  we  have  stated  in  prior 
cases  {[see,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794.  February  28, 
1987]  and  Final  Negative  Countervailing 
Duty  Determinations:  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852,  March  12,  1985)]. 
the  Department  rehes  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  or' 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do.  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14, 
1988,  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  the 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28, 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
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customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialists  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  PR  15076, 
April  27, 1988),  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with  all 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC,  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988,  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings.  Mounted  or 

Unmounted,  and  Parts  Thereof  (Ball 
Bearings) 

2.  Spherical  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings) 

3.  Cylindrical  Roller  Bearings.  Mounted 

or  Unmounted,  and  Parts  Thereof 
(Cylindrical  Roller  Bearings) 


4.  Needle  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Needle  Roller  Bearings) 

5.  Plain  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Plain  Bearings) 

This  July  13, 1988  decision 
memorandum  is  on  file  in  the  Central 
Records  Unit. 

Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353.38(a),  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15, 1988,  we  issued 
a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  our  standard 
methodology.  One  alternative  was  to 
select  at  random  a  certain  number  of 
products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

The  second  alternative  was  as 
follows:  if  at  least  33  percent  by  volume 
of  the  respondent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addition  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5, 1988  memoradum  explaining 
the  procedures  outlined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20, 1988,  we  initiated  an 
investigation  of  sales  at  LTFV  from 
France.  At  that  time,  we  also  initiated 
an  investigation  of  whether  sales  in  the 
home  market  were  being  made  at  prices 
below  the  cost  of  production  (COP).  As 
stated  above,  on  July  13,  1988,  we  issued 


a  decision  memorandum  stating  that  the 
products  under  investigation  constitute 
five  separate  classes  or  kinds  of 
merchandise.  (See,  "Class  or  Kind  of 
Merchandise"  section  of  this  notice.) 
Accordingly,  on  July  22, 1988,  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  several 
respondents  objected  to  the 
Department's  decision  to  initiate  COP 
investigations.  Citing  Al  Tech  Specialty 
Steel  Corp.  v.  United  States.  575  F.  Supp. 
(CIT  1983)  [Al  Tech],  these  respondents 
argued  that  petitioner's  sales  below  cost 
allegations  were  deficient  becasue  they 
were  based  on  country-wide,  rather  than 
company-specific  home  market  pricing 
data.  After  review  of  these  comments, 
the  Al  Tech  decision,  and  Section  773(b), 
on  August  22, 1988,  we  discontinued  the 
COP  investigations,  but  allowed 
petitioner  additional  time  to  submit 
company-speicific  home  market  price 
information  to  substantiate  its 
allegations  of  sales  at  below  the  COP. 
The  August  22, 1988  decision 
memorandum  outlining  our  analysis  of 
this  issue  is  on  file  in  the  Central 
Records  Unit.  Petitioner  submitted  such 
new  allegations  of  home  market  sales 
below  the  COP. 

After  analyzing  petitioner's  new 
allegations  and  the  numerous 
supplements  thereto,  we  have 
determined  that  a  sufficient  company- 
specific  allegation  has  been  provided 
with  respect  to  SKF  ball  bearings. 
Therefore,  the  Department  has 
reinstated  a  COP  investigation  for  this 
product  only. 

Voluntary  Respondents 

On  July  1, 1988,  we  issued 
questionnaires  to  companies  which  had 
expressed  an  interest  in  submitting 
voluntary  responses  in  these 
investigations.  However,  no  responses 
were  received. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1987  through  March  31. 1988. 

Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
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matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan,  (52  FR  30790. 
August  17, 1987).  In  addition,  we  sought 
and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC.  and  within  the  Department.  Given 
the  enormous  number  of  products  sold 
and  the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  or  merchandise.  Therefore,  home 
market  viability  was  calculated  based 
on  home  market  and  third  country  sales 
of  each  class  or  kind  of  merchandise. 

Pursuant  to  our  alternative  reporting 
requirements,  where  33  percent  or  more 
of  U.S.  sales  by  volume  were  identical  in 
all  physical  respects  to  home  market 
products,  comparisions  of  similar 
merchandise  were  unnecessary  [see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  It  those  instances 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narrow  the  pool  of  possible 
product  comparisons  by  matching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements,  (2)  load 
direction,  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparisons  based  on  the  (a) 
outside  diameter,  (b)  inside  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  France  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

For  those  sales  where  the  sale  to  the 
fi.-st  unrealted  customer  took  place  after 
importation  into  the  United  S'.^lus,  we 
based  United  States  price  on  exporter's 
sales  price  (ESP),  in  accordance  with 
section  772(c)  of  the  Act. 

The  calculation  of  United  Slates  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  INA:  INA  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 


home  market.  [See,  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  U.S.  warehouse  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  foreign  inland 
freight  and  insurance,  brokerage  and 
handling  (which  inlcuded  marine 
insurance,  ocean  freight.  U.S.  inland 
freight  and  insurance,  and 
containerization),  and  U.S.  duty  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  warranty  expenses, 
credit,  and  other  direct  selling  expenses 
incurred  in  the  United  States  and 
France,  U.S.  Indirect  selling  expenses, 
and  non-U.S.  indirect  selling  expenses, 
pursuant  to  sections  772(e)(1)  and  (2)  of 
the  Act. 

For  the  following  expenses,  INA  used 
the  same  allocation  rates  for  U.S.  sales 
of  merchandise  from  INA-FRG,  INA- 
France  and  INA-UK:  brokerage  and 
handling,  foreign  inland  freight,  foreign 
inland  insurance,  packing  and  non-U.S. 
selling  expenses.  "The  Department  has 
requested  that  INA  calculate  separate 
allocation  rates,  by  country,  for  these 
charges.  Also,  INA  has  calculated  its 
foreign  inland  freight,  ocean  freight  and 
packing  based  upon  value  rather  than 
weight  or  volume.  We  have  requested 
that  INA  calculate  revised  allocation 
rates  for  these  expenses  based  upon 
how  their  costs  were  incurred  [i.e.,  by 
weight,  volume,  etc.).  For  purposes  of 
the  preliminary  determination,  we  have 
accepted  INA's  allocation  rates  as  the 
best  information  available. 

B.  SKF:  SKF  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  brokerage  and 
handling,  inland  freight,  marine 
insurance,  ocean  freight,  and  U.S.  duty, 
in  accordance  with  section  772(d)(2)  of 
the  Act.  We  also  made  deductions, 
where  appropriate,  for  cash  discounts 
and  rebates.  We  made  further 
deductions  from  ESP,  where 
appropriate,  for  credit,  "other 
expenses."  repacking  in  the  United 


States,  technical  service  expenses, 
warranty  expenses,  and  indirect  selling 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act. 

SKF  reported  a  minimal  amount  of 
purchase  price  sales  during  the  POI: 
however,  SKF  did  not  report  complete 
sales  data  for  these  transactions.  For 
both  these  reasons,  we  did  not  include 
any  purchase  price  sales  in  our 
calculation  of  United  States  price. 

SKF  notified  us  that  approximately 
three  percent  of  its  reported  U.S.  sales  of 
ball  bearings  were  produced  in  a 
country  other  than  France.  SKF  claims 
that  although  it  is  impossible  for  them  to 
separate  sales  of  this  merchandise  from 
that  produced  in  France,  United  States 
prices  of  multiple-sourced  products  are 
comparable.  While  we  will  carefully 
examine  this  issue  at  verification,  we 
have  included  all  reported  sales  in  our 
calculation  of  United  States  price  as 
best  information  available.  3KF  also 
notified  us  that  all  reported  sales  of  a 
certain  type  of  bearing  were  actually 
produced  in  Spain.  We  deleted  all  sales 
of  this  product  from  our  calculations. 

SKF  claimed  that  the  category  "other 
expenses"  should  be  used  as  an 
adjustment  to  its  United  Slates  price  to 
account  for  data  entry  and  invoicing 
errors.  The  data  included  both  positive 
and  negative  values.  Given  that  SKF  did 
not  provide  any  information  regarding 
how  this  adjustment  should  be  treated, 
i.e.,  whether  it  should  be  added  or 
subtracted  from  United  States  price,  we 
added  these  expenses  to  United  States 
price. 

C.  S.\'R:  SNR  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market  [See  "Alternative 
Reporting  Requirements"  section  of  this 
notice)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  SNR's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  foreign  inland 
insurance,  marine  insurance,  ocean 
freight,  U.S.  duly,  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for 
discounts.  We  made  further  deductions 
for  advertising,  commissions,  credit, 
technical  services,  as  well  as 
adjustments  for  indirect  selling 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act. 
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SNR  calculated  credit  expense  based 
on  the  average  number  of  days  accounts 
receivable  were  outstanding.  We  have 
recalculated  credit  expense  based  on 
the  actual  number  of  days  from 
shipment  to  payment. 

For  certain  transactions,  no  amounts 
were  reported  for  brokerage  and 
handling,  packing,  foreign  inland  freight, 
foreign  inland  insurance,  marine 
insurance,  ocean  freight,  U.S.  duty,  U.S. 
inland  freight,  and  indirect  non-U.S. 
selling  expenses.  As  best  information 
available,  we  found  the  average  of  each 
of  these  expenses  and  compared  it  to 
the  average  gross  price  reported.  The 
resultant  percentages  were  then  applied, 
individually,  to  the  gross  price  for  each 
transaction  in  which  these  expenses 
were  not  reported. 

//.  Spherical  Roller  Bearings 

SKF:  SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  [See.  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

All  of  SKFs  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
spherical  roller  bearings  based  on  the 
packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

///.  Cylindrical  Roller  Bearings 

A.  INA:  INA  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See,  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
cylindrical  roller  bearings  based  on 
packed,  f.o.b.  U.S.  warehouse  prices  to 
unrelated  customers.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

B.  SNR:  SNR  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See  "Alternative 
Reporting  Requirements"  section  of  this 
notice)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  SNR's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  prices  to  unrelated 
customers  in  the  United  States.  The 


adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

IV.  Needle  Roller  Bearings 

INA:  INA  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  [See,  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
needle  roller  bearings  based  on  packed, 
f.o.b.  U.S.  warehouse  prices  to  unrelated 
customers.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales.  The 
calculation  of  foreign  market  value  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  INA:  We  calculated  foreign  market 
value  based  on  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  ft'eight  and  home  market  packing. 
We  added  U.S.  packing  to  the  home 
market  price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  deducted  credit  expenses  from 
home  market  price.  We  also  deducted 
indirect  selling  expenses,  in  accordance 
with  19  CFTl  353.15(c).  Since  all  home 
market  products  used  in  fair  value 
comparisons  are  identical  to  the  product 
sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

INA  included  advertising  and 
technical  expenses  in  the  claim  for 
indirect  selling  expenses.  It  failed, 
however,  to  provide  an  itemized 
breakdown  for  the  remainder  of  the 
indirect  selling  expenses  claimed. 
Therefore,  we  have  disallowed  all 
indirect  selling  expenses,  except  for 
advertising  and  technical  expenses,  for 
purposes  of  this  preliminary 
determination.  If  the  appropriate 
information  is  submitted  and  verified, 
we  will  consider  it  for  the  final 
determination. 

INA  calculated  its  inland  freight  and 
packing  allocations  based  upon  value 
rather  than  weight  or  volume.  We  have 
requested  that  INA  calculate  revised 
allocation  rates  for  these  expenses 
based  upon  how  their  costs  were 
incurred  [i.e.,  by  weight,  volume,  etc.) 
For  purposes  of  this  preliminary 


determination,  we  have  accepted  INA's 
allocation  rates  as  the  best  information 
available. 

B.  SKF:  We  calculated  foreign  market 
value  based  on  f.o.b.  prices  to  unrelated 
customers  in  the  home  market.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  inland  freight 
and  home  market  packing,  and  cash 
discounts  and  rebates.  We  added  U.S. 
packing  to  the  home  market  price,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  advertising  expenses,  credit,  and 
warranty  expenses.  We  also  deducted 
certain  indirect  selling  expenses  in 
accordance  with  19  CFR  353.19(c].  Since 
all  home  market  products  used  in  fair 
value  comparions  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

SKF's  response  included  a  claim  for 
home  market  "indirect  selling 
expenses".  Although  requested  in  our 
original  and  supplemental 
questionnaires,  SKF  failed  to  provide  an 
itemized  breakdown  of  the  indrect 
expenses  claimed.  Therefore,  we  have 
disallowed  these  expenses  for  purposes 
of  this  preliminary  determination.  If  the 
appropriate  information  is  submitted 
and  verified,  we  will  consider  it  for  the 
final  determination. 

SKF  claimed  technical  service 
expenses  as  a  direct  selling  expense. 
However,  that  claim  was  not  adequately 
supported  and,  therefore,  we  treated 
these  expenses  as  indirect  selling 
expenses. 

C.  SAW;  We  calculated  foreign  market 
value  based  on  packed,  ex-works  prices 
to  unrelated  customers.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  packing  and 
rebates.  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  were  appropriate, 
for  credit.  We  also  made  an  adjustment 
to  home  market  price  for  indirect  selling 
expenses  in  accordance  with  19  CFR 
353.15(c).  Since  all  home  market 
products  used  in  fair  value  comparisons 
are  identical  to  the  products  sold  in  the 
United  States,  no  adjustments  for 
physical  differences  in  merchandise 
were  required. 

SNR  calculated  credit  expense  based 
on  the  average  number  of  days  for 
invoicing  to  payment.  We  have 
recalculated  credit  expense  based  on 
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the  reported  number  of  days  from 
shipment  to  payment. 

SNR's  response  was  ambiguous  as  to 
when  inland  freight  and  inland 
insurance  charges  were  included  in  the 
reported  gross  unit  price.  Because  of  this 
ambiguity,  we  have  not  deducted  these 
charges  from  the  home  market  price  for 
purposes  of  these  determinations. 

//.  Spherical  Roller  Bearings 

SKF:  We  calculated  foreign  market 
value  for  spherical  roller  bearings  based 
on  f.o.b.  prices  to  unrelated  customers  in 
the  home  market.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

///.  Cylindrical  Roller  Bearings 

A.  INA:  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  delivered  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  SNR:  We  calculated  foreign  market 
value  based  on  packed,  ex-works  prices 
to  unrelated  customers.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

IV.  Needle  Roller  Bearings 

INA:  We  calculated  foreign  market 
value  for  needle  roller  bearings  based 
on  delivered  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

Currency  conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
act,  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  France,  as  defined  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  except  for  entries 
of  needle  roller  bearings  from  INA,  in 
accordance  with  section  733(d)(1)  of  the 


Act.  The  U.S.  Customs  Ser\ice  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  the 
subject  merchandise  form  France 
exceeds  the  United  States  price,  as 
shown  below.  Needle  roller  bearings 
from  INA  are  not  included  in  that 
determination  since  the  weighted- 
average  margin  is  de  minimis.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  noitice.  The 
weighted-average  margins  are  as 

follows:  ,     , 

Weighted- 
average 
margin 
percentojie 

Ball  bearings: 

INA 65  JO 

SKF 80.42 

SNR 63.77 

All  others 84.07 

Spherical  roller  bearings: 

SKF 24.84 

All  others 24.84 

Cylindrical  roller  bearings: 

INA 79.52 

SNR 22.60 

All  others - 78.59 

Needle  roller  bearings: 

INA '-48 

All  others '•■*« 

Plain  bearings:  All  manufactur- 

ers/producere/exporters 0 

'  4De  minimis. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determinations 
or  45  days  after  our  final  determinations, 
if  affirmative. 

Public  Conunent 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 


the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
After  requests  for  hearings  are  received, 
we  will  notify  all  interested  parties  of 
the  date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants: 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46.  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published  to 
section  733(f)  of  the  Act  (19  U.S.C. 
1673(f)). 
)an  W.  Mans, 

Assistant  Secretary  for  Import 
Administration. 
October  27, 1988. 
Appendix  I— Scope  of  these  Investigations 

The  products  covered  by  these 
investigations,  certain  bearings  (other  than 
tapered  roller  t>earings).  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1)  Ball  Bearings.  Mounted  on  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  [TSUSA]  items 
680.3025  and  680.3030);  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300):  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708.  680.3712.  680.3717,  680.3718. 
680.3722,  680.3727,  and  680.3728);  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
linis.  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 
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V^      Imports  of  these  products  are  also 

cldssified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  8482.10.10,  8482.10.50, 
8482.80.00,  8482.91.00,  8482.99.ia  8482.99.7a 
8483.20.40,  8483.20.80,  30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8483.90.70,  8708.50.50. 
8708.60.50,  8708.99.50. 

(2)  Spherical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories; 
antifriction  rollers  (TSUSA  item  680.3040]; 
spherical  roller  bearings  and  parts  thereof 
(TSUSA  items  680.3952  and  680.3956):  roller 
bearing  type  pillow  blocks  and  parts  thereof 
[TUSA  items  681.0410  and  681.0430):  roller 
bearing  type  flange,  take-up,  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA  items 
681.101(Tand  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  spherical  rollers  as 
the  rollinp  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  al.so 
classified  under  the  following  HTS 
subheadings:  8482.30.00.  8482.80.00. 
8482.91.00.  8482.99.50.  8482.99.70.  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80.  8483.90.20. 
8483.90  30.  8483.90.70.  8708.50.50,  8708.60.50, 
8708.99.50. 

(3)  Cylindrical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430); 
roller  bearing  .type  flange,  take-up,  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030):  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  cylindrical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this  TSUS.\ 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.50.00,  8482.80.00. 
8482.91.00,  8482.99.70.  8483.20.40.  8483.20.80. 
8483.30.40,  8483.30.80,  8483  90.20,  8483.90.30, 
8483.90.70.  8708.50.50,  8708.60.50.  8708.99.50. 

(4)  Needle  Roller  Beanngs.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
ciassiHed  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040); 
roller  bearing  lype  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430); 
roller  bearing  type  flange,  take-up,  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030):  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  needle  rollers  as  the 
rolling  element  entering  under  IbUSA  item 


692.3295  are  subject  to  investigation:  all  other 
products  entering  under  this  TSUSA  item  are 
not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.40.00.  8482.80.00. 
8482.91.00,  8482.99.70,  8483,20.40,  8483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.70.  8708.50.50,  8708.60.50.  8708.99.50. 

(5)  Plain  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
plain  bearings  which  do  not  employ  rolling 
elements.  Plain  bearings  entering  under 
TSUSA  items  681.3900  and  692.3295  are 
subject  to  investigation:  other  products 
entering  under  these  TSUSA  items  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30.  8495.90.00.  8708.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  pAT\s  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.).  all  such 
parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  parts  (inner 
race,  outer  race,  rollers,  balls,  etc.)  such  parts 
are  included  if.  (1)  They  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the  part 
will  be  subject  to  heat  treatment  after 
importation. 

[FR  Doc.  88-25791  Filed  ll-fl-88:  8:45  am] 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Ball  Bearings 
and  Parts  Thereof  From  Thailand 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  ball  bearings  and  parts  thereof  from 
Thailand  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  also  preliminarily  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  ball  bearings 
and  parts  thereof  from  Thailand.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determinations  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Thailand  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  our  final  determination  by  January 
10, 1989. 

EFFECTIVE  DATE:  November  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Tillman  or  Eleanor  Shea,  Office 


of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230, 
telephone:  (202]  377-2438  or  377-0184.  ' 
SUPPl£MENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  ball 
bearings  and  parts  thereof  (hereinafter 
referred  to  as  ball  bearings  or  the 
subject  merchandise]  from  Thailand  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C. 
1673b)(the  Act].  The  estimated  weight- 
average  margins  are  shown  in  thd|. 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  ball 
bearings  from  Thailand,  as  outlined  in 
the  "Critical  Circumstances"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
15076.  April  27,  1988),  the  following 
events  have  occurred.  On  May  17, 1988. 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Thailand  (53  FR 
18909,  May  25,  1988). 

On  May  31, 1988,  the  Department 
presented  section  A  of  the  antidumping 
duty  questionnaire  to  NMB  Thai,  Ltd. 
and  Pelmec  Thai,  Ltd.  (NMB/Pelmec). 
These  are  related  companies  and 
account  for  a  substantial  portion  of 
exports  of  the  subject  merchandise  from 
Thailand  to  the  United  States  during  the 
period  of  investigation.  The  remaining 
sections  of  the  questionnaire  were 
issued  on  June  15, 1988.  Responses  to 
Section  A  were  due  on  June  14, 1988, 
and  responses  to  the  remaining  sections 
were  due  on  July  15, 1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  (see,  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice  )  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petititoner's  less  than  fair  value 
(LTFV]  allegations  for  each  class  or  kind 
of  merchandise  from  Thailand.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTP'V 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2,  und  29, 1988,  petitioner 
submitted  additional  data.  We 


determined  that  petitioner  submitted 
insu^icient  information  supporting  the 
claim  of  LTFV  sales  of  spherical  roller 
bearings,  cylindrical  roller  bearings, 
needle  roller  bearings,  and  plain 
bearings  from  Thailand.  Accordingly,  on 
September  26, 1988.  we  rescinded  our 
initiations  of  antidumping  duty 
investigations  on  these  classes  or  kinds 
of  merchandise  from  Thailand  [53  FR 
39327.  October  6. 1988). 

On  July  15. 1988.  the  Department 
detemined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l](B)(i) 
of  the  Act,  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27, 1988  (53  FR  27738,  July 
22, 1988). 

On  August  8, 1988,  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
(see,  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6, 1988. 

On  September  28, 1968.  we  issued  a 
detailed  supplemental  questionnaire 
requesting,  among  other  information, 
that  respondent  revise  its  product 
matching  criteria  methodology  in 
accordance  with  the  instructions 
outlined  in  the  original  questionnaire. 
On  October  7, 1988,  respondent 
submitted  a  narrative  response  to  this 
supplemental  questionnaire,  as  well  as 
revised  computer  tapes  on  home  market 
and  U.S.  sales  data  and  constructed 
value  information.  On  October  17, 1988. 
respondent  submitted  again  revised 
computer  tapes  on  home  market  and 
U.S.  sales.  All  of  these  responses  were 
received  too  late  to  be  fully  analyzed 
and  used  for  purposes  of  this 
preliminary  determination. 

In  the  notice  of  initiation  (53  FR  15076, 
April  27, 1988),  we  stated  that  we  would 
investigate  sales  at  less  than  fair  value 
pursuant  to  the  special  rule  for 
multinational  corporations,  as  provided 
in  Section  773  (d)  of  the  Act  (see,  19 
U.S.C.  1677b{d]).  One  of  the  critieria  for 
invoking  the  special  rule  for 
multinational  corporations  is  that  home 
market  sales  do  not  provide  an  adequate 
basis  for  comparison  with  U.S.  sales  of 
the  subject  merchandise.  See,  19  U.S.C. 
1677b(d)(2). 

Based  on  information  in  the 
questionnaire  responses  submitted  on 
July  18,  and  September  6, 1988,  we 
determined  that  the  home  market  in 
Thailand  is  viable  based  on  the  criterion 
set  forth  in  19  CFR  353.4,  and  that,  as  a 
result,  home  market  sales  do  provide  an 
adequate  basis  for  comparison  with  the 


sales  of  the  merchandise  to  the  United 
States. 

Therefore,  we  have  determined  that 
the  special  rule  for  multinational 
coroporations  does  not  apply  with 
respect  to  sales  of  the  subject 
merchandise  from  Thailand.  For  this 
reason,  on  October  18, 1988,  we  issued  a 
letter  to  petitioner  stating  that  the 
Department  would  not  require  the 
respondent  to  provide  Japanese  home 
market  price  information  pursuant  to 
section  773[d)  of  the  Act.  A 
memorandum  dated  October  17, 1988 
outhning  our  analysis  of  this  issue  is  on 
file  in  the  Central  Records  Unit. 

Standing 

During  the  period  April  27  through 
September  29, 1988,  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  •  files  a  petition  *  *  *  on 
behalf  of  an  industrj'."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  (see,  e.g..  Final  Affirmative 
Counters-ailing  Duty  Determination; 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794,  February  28, 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852,  March  12, 1985), 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of*  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 


neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do.  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14, 

1988.  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28. 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determination. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 

1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s]  and 
the  appropriate  HTS  item  number(s] 
with  its  product  descriptions.  As  will  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s]  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 


45336 


Federal  Register  /  Vol.  53,  No.  217  /  Wednesday.  November  9.  1988  /  Notices 


Fsderat  Regirter  /  VoL  53,  No.  217  /  Wednesday.  November  9.  1988  /  Noticea 45337 


UMI 


Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  speciahst  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  descriptioin  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  FR  15076, 
April  27, 1988),  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC,  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988,  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings,  Mounted  or 

Unmounted,  and  Parts  Tliereof  (Ball 
Bearings] 

2.  Spherical  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings] 

3.  Cylindrical  Roller  Bearings,  Mounted 

or  Unmounted,  and  Parts  Thereof 
(Cylindrical  Roller  Bearings] 

4.  Needle  Roller  Bearings.  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Needle  Roller  Bearings] 

5.  Plain  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 

(Plain  Bearings] 
This  July  13, 1988  decision  memorandum 
is  on  file  in  the  Central  Records  Unit. 

Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353.38.  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15, 1988,  we  issued 


a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  our  standard 
methodology.  One  alternative  was  to 
select  at  random  a  certain  number  of 
products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

The  second  alternative  was  as 
follows:  if  at  least  33  percent  by  volume 
of  the  respondent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addition  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5, 1988  memorandum  explaining 
the  procedure  outlined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20, 1988,  we  initiated  an 
investigation  of  sales  at  LTFV  from 
Thailand.  At  that  time,  we  also 
considered  petitioner's  allegation  that 
sales  in  the  home  market  were  being 
made  at  prices  below  the  cost  of 
production  (COP].  However,  because  we 
stated  in  the  notice  of  initiation  that  we 
would  investigate  the  allegation  of  sales 
at  LTFV  pursuant  to  the  special  rule  for 
multinational  corporations  (see,  "Case 
History"  section  of  this  notice],  we 
determined  that  it  would  be 
inappropriate  to  initiate  an  investigation 
of  sales  at  below  the  COP  in  Thailand. 
Subsequent  to  our  notice  of  initiation, 
however,  we  determined  that  the  Thai 
home  market  is  viable  and  that,  as  a 
result,  the  special  rule  for  multinational 
corporations  does  not  apply  to  this  case. 

As  stated  above,  on  July  13, 1988,  we 
issued  a  decision  memorandum  stating 
that  the  products  under  investigation 
constitute  five  separate  classes  or  kinds 
of  merchandise.  (See,  "Class  or  Kind  of 
Merchandise"  section  of  this  notice.] 
Accordingly,  on  July  22, 1988,  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  several 


respondents  involved  in  the  concurrent 
antidumping  duty  investigations  of 
antifriction  bearings  fivm  eight  other 
countries  objected  to  the  Department's 
decision  to  initiate  COP  investigations 
in  those  cases.  Citing  Al  Tech  Specialty 
Steel  Corp.  v.  United  States,  575  F.  Supp. 
1277  (Crr  1983]  (Al  Tech],  these 
respondents  argued  that  petitioner's 
sales-below-cost  allegations  were 
deflcient  because  they  were  based  on 
country-wide,  rather  than  company- 
specific  home  market  pricing  data.  After 
review  of  these  conunents,  ti\e  Al  Tech 
decision,  and  Section  773(b),  on  August 
22, 1988,  we  discontinued  the  COP 
investigations  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22, 1988 
decision  memorandum  outlining  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit. 

On  September  22, 1988,  petitioner 
submitted  a  new  allegation  that  home 
market  sales  of  ball  bearings  are  being 
made  below  the  COP.  However, 
petitioner  based  this  allegation  on  cost 
and  price  information  for  products  sold 
only  to  related  parties  in  the  home 
market.  Because  petitioner  failed  to  base 
its  allegation  on  information  submitted 
by  respondent  on  sales  to  unrelated 
parties  (i.e.,  arm's-length  transactions), 
we  have  determined  that  petitioner's 
COP  allegation  is  insufficient. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1987  through  March  31. 1988. 

Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan  (52  FR  30790, 
August  17, 1987).  In  addition,  we  sought 
and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC,  and  the  Department.  Given  the 
enormous  number  of  products  sold  and 
the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 


similar  categories  wrthin  each  class  or 
kind  of  merchandise.  Therefore,  haste 
market  viability  was  calculated  based 
on  home  market  and  third  country  sales 
of  each  class  or  kind  of  merchandise. 

Pursuant  to  our  alternative  reporting 
requircmeats.  where  33  percent  or  Eiore 
of  U.S.  sales  by  voiame  were  identical  in 
all  physical  respects  to  home  market 
products,  comparisons  of  similar 
merchandise  wete  unnecessary  (See. 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  In  those  mstanccs 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narrow  the  pool  of  possible 
product  comparisons  by  Batching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements,  (2)  load 
direction.  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparisons  based  on  the  (a) 
outside  diameter,  (b)  inside  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Caaparisona 

To  determine  whether  sales  of  ball 
bearings  from  Thailand  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value  as  specified  in 
the  "United  States  Price"  and  "Foreign 
Maricet  Value"  sections  of  this  notice.  In 
accordance  with  section  776(c)  of  the 
Act,  where  a  company  has  failed  to 
respond  to  our  questionnaire,  has 
submitted  a  response  which  we  consider 
to  be  substantiaDy  deficient,  or  has 
submitted  information  too  late  to  be 
considered  for  purposes  of  this 
preliminary  determination,  we  relied  on 
best  information  available.  For  this 
preliminary  determination,  we  have 
used  best  information  available  for  the 
calculation  of  foreign  market  value,  as 
discussed  in  detail  below. 

United  SUtcs  Price 

For  all  U.S.  transactions,  the  sale  to 
the  first  anrelated  purchaser  took  place 
after  importation  into  the  United  States: 
therefore,  we  baaed  United  States  price 
on  exporter's  sales  price  (ESP),  in 
accordance  with  section  772tc)  of  the 
Act. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  U.S.  shipping  point  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  discounts,  freight 
forwarding  expenses,  marine  insurance, 
U.S.  duty,  U.S.  inland  freight,  and  U.S. 
brokerage  and  handling  expenses,  in 
accordance  with  section  772(d)(2)  of  the 


Act.  We  made  further  deductions  from 
ESP,  where  appropriate  for  advertising. 
commissioBS.  U.S.  credit  expenses. 
warranty  expenses,  and  all  indirect 
selling  expenses,  pursuant  to  sections 
772(e)  (1)  and  (2)  of  the  Act. 

Respondent  claimed  warranty  as  an 
indirect  selling  expense;  however,  this 
claim  was  not  adequately  supported. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  have 
treated  the  warranty  expense  as  a  direct 
selling  expense  in  the  U.S.  market. 

The  amended  response  sulmitted  on 
October  7, 1988.  contained  revised 
information  on  discounts,  freight 
forwarding  expenses,  inventory  carrying 
costs,  and  new  information  on  U.S. 
indirect  selling  expenses  incurred  in 
Thailand  and  Japan.  Although  the 
October  7, 1988  computer  tapes  were  not 
submitted  in  time  to  be  used  for 
purposes  of  this  preliminary 
determination,  we  have  incorporated  the 
new  and  re\  ised  information  on  certain 
charges  and  adjustments  wherever 
possible  for  purposes  of  our  ahalysis. 

Foreign  Market  Value 

In  order  to  meet  the  minimum 
reporting  requirement  of  33  percent  (see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice),  NMB/Pelmec  had 
to  report  both  identical  and  similar 
home  market  matches.  However,  in  the 
response  submitted  on  September  6, 
1988,  NMB/Pelmec  failed  to  follow  the 
instructions  outlined  in  the 
questionnaire  to  make  its  selection  of 
most  similar  home  market  product 
comparisons  (see,  "Such  or  Similar 
Comparisons"  section  of  this  notice). 
Furthermore,  applying  its  own  product 
matching  methodology,  NMB/Pelmec 
was  unable  to  provide  a  sufficient 
number  of  home  market  products  as 
matches  to  the  top  33  percent  by  volume 
of  U.S.  sales.  Therefore,  in  its  September 
6, 1988  response,  NMB/Pelmec  also 
included  constructed  value  data. 

On  September  28, 1988.  we  issued  a 
supplemental  questionnaire  to  NMB/ 
Pelmec.  requiring  that  it  report  its  home 
market  matches  in  accordance  with  the 
Department's  instructions  outlined  in  the 
questionnaire.  On  October  7, 1988, 
respondent  submitted  a  revised 
response;  however,  this  information  was 
received  too  late  to  be  fully  analyzed 
and  used  for  purposes  of  this 
preliminary  determination. 

Allhought  the  respondent  provided 
information  on  some  identical  matches 
in  its  September  6, 1988  response  we 
were  unable  to  use  these  matches  in  our 
analysis  because  all  sales  of  identical 
product  was  made  to  related  parties  in 
the  home  market  Respondent  was 
unable  to  demonstrate  that  these  sales 


were  arm's-length  transactions  because 
no  sales  of  the  same  merchandise  in  the 
home  market  were  made  to  unrelated 
parties. 

Therefore,  we  had  no  home  market 
sales  information  which  could  be  used 
for  purposes  of  our  fair  value 
comparisons.  Accordingly,  we  had  to 
rely  on  best  information  available  as 
required  by  section  776(c)  of  the  Act  For 
purposes  of  this  preliminary 
determination,  we  determined  that 
respondent's  constructed  value  data 
submitted  on  September  6. 1988  are  the 
best  information  available  to  use  for 
foreign  market  value. 

In  calculating  constructed  value,  we 
used  the  respondent's  submission  for 
material  and  fabrication  costs,  and  we 
revised  the  submitted  general  and 
administrative  expenses  using  the 
company's  latest  available  consohdated 
financial  statement.  This  is  in 
accordance  with  our  usual  methodology 
of  using  the  general,  administrative,  and 
interest  expenses  as  they  appear  in  the 
company's  consolidated  Enancial 
statements.  The  selling  expenses 
reported  by  respondent  could  not  be 
used  for  the  calculation  of  constructed 
value  because  we  did  not  have  a  way  to 
segregate  these  in  the  selling,  general 
and  administrative  expenses  (SG4A) 
reported  in  the  company's  consolidated 
financial  statements.  Since  the  reported 
home  market  profit  was  less  than  eight 
percent  of  the  sum  of  the  costs  of 
materials,  fabrication,  and  general 
expenses,  we  used  the  statutory 
minimum  of  eight  percent 

We  made  deductions  from 
constructed  value,  where  appropriate, 
for  inland  freight  and  credit  expenses. 
We  also  made  an  adjustment  to 
constructed  value  for  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.159(c).  As  best  information 
available,  for  direct  and  indirect  selling 
expenses,  we  calculated  a  weighted- 
average  of  these  expenses  as  they  were 
reported  in  the  home  market  sales 
database.  Since  the  constructed  value 
data  did  not  include  packing,  we  added 
U.S.  packing  to  the  constructed  vahie  for 
comparison  with  United  States  price. 

Currency  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act,  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bunk. 
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Critical  Circumstances 

On  August  1, 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Thailand.  Section 
733(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

( A](i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value; 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  lime:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
investigations  whether  imports  have 
been  massive  by  examining  the 
Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  this  investigation  that 
company-specific  data  on  shipments  of 
the  subject  merchandise  are  the  most 
appropriate  basis  for  our  preliminary 
determinations  of  critical  circumstances. 
Furthermore,  we  believe  that  company- 
specific  critical  circumstances 
determinations  better  fulfill  the 
objective  of  the  critical  circumstances 
provision  of  deterrring  specific 
companies  that  may  try  to  increase 
imports  massively  prior  to  the 
suspension  of  liquidation. 

We  have  asked  respondents  to  supply 
monthly  volume  shipment  data  from 
January  1986  through  the  present  in 
order  for  the  Department  to  base  the 
critical  circumstances  determination  on 
company-specific  data.  Based  on  our 
analysis  of  the  monthly  shipment  data 
submitted  by  NMB/Pelmec.  we  have 
preliminarily  found  that  there  is  no 
reasonable  basis  to  believe  or  suspect 
that  imports  of  ball  bearings  from  NMB/ 
Pelmec  have  been  massive  over  a 
relatively  short  period  of  time. 
Therefore,  we  find  that  the  requirements 
of  section  733(e)(1)(B)  have  not  been  met 
with  respect  to  ball  bearings  from  NMB/ 
Pelmec. 


Since  we  do  not  find  that  there  have 
been  massive  imports  of  ball  bearings 
from  NMB/Pelmec,  we  do  not  need  to 
consider  whether  there  is  a  history  of 
dumping  or  whether  importers  of  these 
products  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value.  Therefore,  we  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  ball 
bearings  from  NMB/Pelmec. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Thailand,  as  defined  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(d)(1)  of  the  Act.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  subject  merchandise 
from  Thailand  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Weighted- 
average 
margin 
percentage 


Ball  bearings: 

NMB/Pelmec . 
All  others 
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ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  the  date  of 


this  preliminary  determination  or  45 
days  after  our  final  determination,  if 
affirmative. 

Public  Conunent 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230.  After 
requests  for  hearings  are  received,  we 
will  notify  all  interested  parties  of  the 
date,  time,  and  place  of  the  hearing. 
Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46.  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 
This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
)an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 
October  27, 1988. 
Appendix  I — Scope  of  Investigation 

The  products  covered  by  this  investigation, 
ball  bearings,  mounted  or  unmounted,  and 
parts  thereof,  are  defined  as  follows; 

Ball  Bearings.  Mounted  or  Unmounted,  and 
Parts  Thereof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
680.3025  and  680.3030);  ball  bearings  with 
integral  shafts  (TSUSA)  item  680.3300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708.  680.3712,  680.3717,  680.3718, 
680.3722,  680.3727,  and  680.3728);  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430);  ball  bearing 
type  flange,  take-up  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 


681.1010  and  681.1030):  and  other  bearings 
(except  tapered  roller  bearings]  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  (TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  ar«  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
System  (HS)  subheadings:  6482.10.10, 
6482.10.50.  8482.80.00.  8482.9100,  8482.99.10. 
8482.99.70.  8483.20.40,  8483.20.80.  8483.30.40, 
8483.30.80,  8483.90.20.  8483.90.30,  8483.90T0, 
8708.50.50,  8706.60.50.  8708.99.50. 

This  investigation  covers  all  of  the  subject 
ball  bearings  and  parts  thereof  outlined 
above  with  certain  limitation*.  With  regard  to 
finished  parts  (inner  race,  outer  race.  cage, 
rollers,  balls,  seals,  shields,  etc.),  all  such 
parts  are  included  in  the  scope  of  the 
investigation.  For  unfinished  par\s  (inner 
race,  outer  race,  rollers,  balls,  etc.).  such 
parts  are  included  if:  (1)  They  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  are  not  covered  by  this 
investigation  are  those  where  the  part  will  be 
subject  to  heat  treatment  after  importation. 
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Preliminary  Determirtation  of  Sales  at 
Less  Than  Fair  Value  Bal  Beartrtgs 
and  Parts  Thereof  From  Sin^^xire 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  ball  bearings  and  parts  thereof  from 
Singapore  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidd  iion  of  all  entries  of  the  subject 
merchandise  from  Singapore  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  our  final  determination  tjy  January 
10,  1989. 

EFFECTIVE  DATE:  November  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Tillman  or  Eleanor  Shea.  Office 
of  Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  377-2438  or  377-0184. 


SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

We  preliminarily  determine  that  ball 
bearings  and  parts  thereof  (hereinafter 
referred  to  as  ball  bearings  or  the 
subject  merchandise)  from  Singapore 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
15076.  April  27, 1988),  the  following 
events  have  occurred:  On  May  17, 1988. 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  cf  imports  of  the  subject 
merchandise  from  Singapore  (53  FR 
18909,  May  25,  1988). 

On  May  31. 1988.  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaire  to  NMB  Singapore 
and  Pelmec  Industries,  Ltd.  (NMB/ 
Pelmec).  These  companies  arc  related 
and  account  for  a  substantial  portion  of 
exports  of  the  subject  merchandise  from 
Singapore  to  the  United  States  during 
the  period  of  investigation.  The 
remaining  sections  of  the  questionnaire 
were  issued  on  June  15. 1968.  Responses 
to  Section  A  were  due  of  Jtine  14. 1988. 
and  responses  to  the  remaining  sections 
were  due  on  July  15, 1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  (see.  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice.)  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  Singapore.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2,  and  29, 1988,  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  submitted 
insufficient  information  supporting  the 
claim  of  LTFV  sales  of  spherical  roller 
bearings,  cylindrical  roller  bearings, 
needle  roller  bearings,  and  plain 
bearings  from  Singapore.  Accordingly, 
on  September  26,  1988,  we  rescinded  our 
initiations  of  antidumping  duty 
investigations  on  these  classes  or  kinds 
of  merchandise  from  Singapore  (53  FR 
39327.  October  6. 1988). 

On  July  15, 1988.  the  Department  that 
these  investigations  are  extraordinarily 


complicated  in  accordance  with  section 
733(c)(l)(B)(i)  of  the  Act  and  postponed 
the  preliminary  determinations  until  no 
later  than  October  27. 1988  (53  FR  27738, 
July  22, 1988). 

On  August  8, 1988,  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
(see.  "Alternative  Reporting 
Requirements  "  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6, 198a 

In  our  original  questicnnaire,  we 
requested  that  respondent  report  third 
country  sales  information  if  the  home 
market  was  not  viable.  N'MB/Pelmec  did 
not  provide  this  information.  Based  on 
information  provided  in  the  September 
6. 1988  questionnaire  response,  we 
determined  that  the  home  market  in 
Singapore  is  not  viable.  Accordingly,  on 
September  23, 1988,  we  issued  a  letter  to 
NMB/Pelmec  requesting  third  country 
sales  data,  and  on  September  29. 1988, 
we  issued  a  detailed  supplemental 
questionnaire.  On  October  3. 1988, 
respondent  submitted  constructed  value 
information,  as  well  as  arguments 
challenging  the  Department's  finding 
that  the  home  market  is  not  viable.  On 
October  7, 1988,  respondent  submitted 
revised  home  market  and  U.S.  sales 
data,  as  well  as  incomplete  third 
country  data.  Computer  tapes  containing 
revised  their  country  sales  data  were 
submitted  on  October  11, 1988.  Finally, 
on  October  17,  again  revised  home 
market,  U.S.  and  third  country  sales 
data  were  submitted.  However,  all  of 
these  responses  were  submitted  too 
later  to  be  fully  analyzed  and  used  for 
purposes  of  this  preliminary 
determination. 

On  September  22. 1988.  peMtioner 
submitted  a  letter  requeshng  that  we 
obtain  the  resale  prices  of  Minebea  Co.. 
Ltd..  the  Japanese  parent  company  of 
NMB/Pelmec,  for  the  products  produced 
in  Singapore  pursuant  to  the  special  rule 
for  multinational  corporations,  as 
provided  for  in  section  773(d)  of  the  Act 
(see,  19  U.S.C.  1677b{d)).  One  of  the 
criteria  for  invoking  the  special  rtile  for 
multinational  corporations  is  that  the 
foreign  market  value  of  such  or  similar 
merchandise  produced  outside  the 
country  of  exportation  is  higher  than  the 
foreign  market  value  of  such  or  similar 
merchandise  produced  in  the  country  of 
exportation.  Petitioner  did  not  provide 
pricing  information  to  demonstrate  that 
the  foreign  market  value  of  such  or 
similar  merchandise  in  Japan  is  higher 
than  the  foreign  market  value  of  such  or 
similar  merchandise  produced  in 
Singapore.  Therefore,  there  is  no  basis 
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at  this  time  to  pursue  the  analysis 
provided  for  under  section  773(d)  of  the 
Act. 

For  this  reason,  on  October  18, 1988, 
we  issued  a  letter  to  petitioner  stating 
that  the  Department  would  not  require 
respondent  to  provide  Japanese  home 
market  price  information  pursuant  to 
section  773(d)  of  the  Act.  A 
memorandum  dated  October  17, 1988, 
outlining  our  analysis  of  this  issue  is  on 
file  in  the  Centeral  Records  Unit. 

Standing 

During  the  period  April  27  through 
September  29, 1988.  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  [see,  e.g.,  Final  Affirmative 
Counten-ailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794,  February  28. 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852.  March  12, 1985), 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  or*  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 


affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Whore  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  these  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  or  October  14, 

1988,  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28, 1983.  We  will  continue  to 
examine  the  standmg  issue  for  purposes 
of  the  final  determination. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 

1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  date  will  be 
classified  solely  according  to  the 
appropriate  H  fS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  [TSVSA]  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  this  investigation, 
see  Appendix  I  attached  to  this  notice 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  FR  15076, 
April  27, 1988),  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC,  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988,  stating 
that  the  subject  merchandise  constitutes 
five  serarate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof  (Ball 
Bearings) 

2.  Sperical  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings) 

3.  Cylindrical  Roller  Bearings,  Mounted 

or  Unmounted,  and  Parts  Thereof 
(Cylindrical  Roller  Bearings) 

4.  Needle  Roller  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 
(Needle  Roller  Bearings) 

5.  Plain  Bearings,  Mounted  or 

Unmounted,  and  Parts  Thereof 

(Plain  Bearings) 
This  July  13, 1988  decision  memorandum 
is  on  file  in  the  Central  Records  Unit. 

Alternative  Reporting  Requirements 

Pursunt  to  19  CFR  353.38,  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  f:om  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  ecormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15. 1988,  we  issued 
a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  our  standard 
methodology.  One  alternative  was  to 
select  at  random  a  certain  number  of 


products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

"The  second  alternative  was  as 
follows:  if  at  least  33  percent  by  volume 
of  the  responsent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addifion  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5, 1988  memorandum  explaining 
the  procedures  outlined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20, 1988,  we  initiated  an 
investigation  of  sales  at  LTFV  from 
Singapore.  At  that  time,  we  also 
initiated  an  investigation  of  whether 
sales  in  the  home  market  were  being 
made  at  prices  below  the  cost  of 
production  (COP).  As  stated  above,  on 
July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  products 
under  investigation  constitute  five 
separate  classes  or  kinds  of 
merchandise.  [See,  "Class  or  Kind  of 
Merchandise"  section  of  this  notice.) 
Accordingly,  on  July  22, 1988.  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  several 
respondents  objected  to  the 
Department's  decision  to  initiate  COP 
investigations.  Citing  i4/  Tech  Specialty 
Steel  Corp.  v.  United  States,  575  F.  Supp. 
1277  (CIT  1983)  [Al  Tech),  these 
repondents  argued  that  petitioner's  sales 
below  cost  allegations  were  deficient 
because  they  were  based  on  country- 
wide, rather  than  company-specific 
home  market  pricing  data.  After  review 
of  these  comments,  the  Al  Tech 
decision,  and  Section  773(b),  on  August 
22, 1988,  we  discontinued  the  COP 
investigations,  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22, 1988 


decision  memorandum  outlining  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit.  Because  we 
rescinded  the  initiation  of  LTFV 
investigations  with  respect  to  spherical 
roller  bearings,  cylindrical  roller 
bearings,  needle  roller  bearings,  and 
plain  bearings  from  Singapore  [See, 
"Case  History"  section  of  this  notice), 
petitioner  submitted  a  new  allegation  of 
home  market  below  the  COP  with 
respect  to  ball  bearings  only.  Petitioner 
submitted  revised  data  on  sales  at 
below  the  COP  in  Singapore  on 
September  27, 1988.  Nevertheless, 
because  we  have  found  that  Singapore 
home  market  is  not  vaiable  [See,  "Such 
or  Similar  Comparisons"  section  of  this 
notice),  there  is  no  basis  to  conduct  a 
COP  investigation  of  the  Singapore 
home  market. 

Because  we  requested  that  respondent 
provide  third  country  sales  information, 
petitioner  then  submitted  on  October  17. 
1988,  an  allegation  that  sales  to  the  third 
country  [i.e.,  Japan)  are  being  made  at 
below  the  COP.  However,  there  were 
significant  omissions  in  the  third 
country  sales  data  on  which  petitioner 
relied  to  make  this  COP  allegation. 
Furthermore,  all  of  the  third  country 
sales  responses  were  submitted  too  late 
to  be  analyzed  fully  and  used  for  any 
purpose,  including  an  analysis  of  sales 
below  cost,  for  these  preliminary 
determinations.  If  petitioner  makes  an 
allegation  that  sales  to  the  third  country 
are  below  the  COP  based  on 
respondent's  revised  response,  we  will 
consider  that  allegation  when  it  is 
submitted. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1987  through  March  31, 1988. 

Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof  Finished  and 
Unfinished,  from  Japan,  (52  FR  30790, 
August  17. 1987).  In  addition,  we  sought 
and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC,  and  the  Department.  Given  the 
enormous  number  of  products  sold  and 
the  numerous  physical  permutations 
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among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  ')r 
similar  categories  within  each  class  or 
kind  of  merchandise.  Therefore,  home 
market  viability  was  calculated  based 
on  home  market  and  third  country  salfs 
of  each  class  or  kind  of  merchandise. 

In  the  September  6, 1988  questionnaire 
response,  respondent  failed  to  provide 
calculations  of  home  market  viability  as 
requested  in  the  original  questionnaire. 
According  to  the  sales  figures  reported 
in  the  response,  and  following  the 
methodology  outlined  above  for 
determining  home  market  viability,  we 
found  that  the  home  market  sales  were 
not  of  a  sufficient  quantity  to  provide  an 
adequate  basis  for  foreign  market  value. 
Therefore,  on  September  23, 1988.  we 
issued  a  letter  to  NMB/Pelmec 
requesting  third  country  sales  data.  We 
received  a  response  to  this  request  on 
October  7, 1988,  which  contained 
numerous  deficiencies  and  missing  data. 
Revised  third  country  sales  data  were 
submitted  on  October  17, 1988. 
However,  all  of  this  information  was 
submitted  too  late  to  be  fully  analyzed 
and  used  for  purpose  of  this  preliminary 
determination. 

With  respect  to  our  product 
comparisons  and  pursuant  to  our 
alternative  preporting  requirements, 
where  33  percent  or  more  of  U.S.  sales 
by  volume  were  identical  in  all  physical 
respects  to  home  market  products, 
comparisons  of  similar  merchandise 
were  unnecessary  [see,  "Alternative 
Reporting  Requirements"  section  of  this 
notice).  In  those  instances  where  similar 
comparisons  were  necessary  for  a  given 
class  or  kind  of  merchandise,  we 
instructed  respondents  first  to  narrow 
the  pool  of  possible  product 
comparisons  by  matching  each  of  the 
following  criteria:  (1)  Number  of  rows  of 
rolling  elements,  (2)  load  direction,  (3) 
bearing  design,  and  (4)  precision  rating. 
Respondents  were  then  to  apply  a  ten 
percent  deviation  test  to  each  bearing  in 
this  pool  of  possible  product 
comparisons  based  on  the  (a)  outside 
diameter,  (b)  inside  diameter,  (c)  width, 
and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  ball 
bearings  from  Singapore  to  the  United 
Slates  were  made  at  less  than  fair  value, 
we  compared  the  United  Staes  price  to 
the  foreign  market  value  as  specified  in 
the  "United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notici;.  In 
accordance  with  section  776(c)  of  the 
Act,  where  a  company  has  failed  to 
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respond  to  our  questionnaire,  has 
submitted  a  response  which  we  consider 
to  be  substantially  deficieint,  or  has 
submitted  information  too  late  to  be 
considered  for  purposes  of  these 
preliminary  determinations,  we  relied  on 
best  information  available.  Those 
instances  where  we  have  used  best 
information  available  are  fully 
described  below. 

United  States  Price 

For  ail  U.S.  transactions,  the  sale  to 
the  first  unrelated  purchaser  took  place 
after  importation  into  the  United  States: 
therefore,  we  based  United  States  price 
on  exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c}  of  the 
Act. 

In  order  to  meet  the  minimum 
reporting  requirements  of  33  percent 
[see.  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
NMB/Pelmec  had  to  report  both 
identical  and  similar  home  market 
matches.  However,  in  the  response 
submitted  on  September  6, 19^. 
respondent  failed  to  follow  the 
instructions  outlined  in  the 
questionnaire  to  make  its  selection  of 
most  similar  home  market  comparisons 
to  U.S.  sales.  In  addition,  in  the  original 
questionnaire,  we  requested  that 
respondent  provide  third  country  sales 
information  where  the  home  market  is 
not  viable.  NMB/Pelmec  did  not  provide 
this  information  in  its  September  6, 1988 
response. 

On  October  3, 1988,  respondent 
voluntarily  submitted  constructed  value 
information,  as  well  as  arguments 
challenging  the  Department's  Hnding 
that  the  home  market  is  not  viable.  On 
October  7, 1988,  respondent  submitted 
revised  home  market  and  U.S.  sales 
information  amending  its  product 
matches,  as  well  as  incomplete  third 
country  sales  data.  Additional 
information  on  third  country  sales  was 
submitted  on  October  11, 1988.  Again 
revised  home  market,  U.S.  sales  and 
third  country  sales  data  were  submitted 
on  October  17. 1988.  All  of  these 
responses  were  submitted  too  late  to  be 
fully  analyzed  and  used  for  purposes  of 
these  preliminary  determinations. 
Therefore,  we  bad  to  rely  on  best 
information  available  as  required  by 
section  776(c)  of  the  Act.  For  purposes  of 
this  preliminary  determination,  we  have 
determined  that  respondent's  September 
6, 1988  response  is  the  best  information 
available  to  the  extent  that  respondent 
reported  identical  product  matches. 
Because  respondent  failed  to  follow  our 
product  comparison  criteria  for  selection 
of  similar  home  market  merchandise,  we 
had  to  use  best  information  available  for 
those  reported  sales  involving  simiiai 


matches  As  best  information  available, 
we  have  used  the  highest  margin  alleged 
in  the  petition  for  ball  bearings  from 
Singapore. 

For  the  U.S.  sales  with  identical  home 
market  matches,  we  based  our  analysis 
on  price-to-price  comparisons.  For  these 
sales,  we  calculated  ESP  based  on  the 
packed,  f.o.b.  U.S.  shipping  point  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  freight 
forwarding  expenses,  marine  insurance, 
U.S.  duty,  U.S.  inland  freight,  and  U.S. 
brokerage  and  handling  expenses,  in 
accordance  with  section  772(d)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  advertising,  discounts, 
U.S.  credit  expenses,  warranty 
expenses,  and  all  indirect  selUng 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act. 

The  amended  response  submitted  on 
October  7, 1988.  contained  revised 
information  on  discounts,  freight 
forwarding  expenses,  inventory  carrying 
costs,  home  market  credit  expenses,  and 
new  information  on  U.S.  indirect  selling 
expenses  incurred  in  Singapore  and 
Japan.  As  stated  above,  the  October  7, 
1988  computer  tapes  were  not  submitted 
in  time  to  be  used  for  purposes  of  this 
preliminary  determination;  however,  we 
incorporated  the  new  and  revised 
information  on  certain  charges  and 
adjustments  wherever  possible  for 
purposes  of  our  analysis. 

To  calculate  the  weighted-average 
margin  hsted  in  the  "Suspension  of 
Liquidation"  section  of  this  notice,  we 
weighted  the  margin  calculated  using 
NMB/Pelmec's  sales  information  for 
identical  matches  with  the  margin 
alleged  by  petitioner  until  we  reached  33 
percent  coverage  of  U.S.  sales  by 
volume. 

Foreign  Market  Value 

For  those  home  market  sales  used  in 
our  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  free-to-customer-door 
prices  to  unrelated  customers  in  the 
home  market.  We  made  deductions  from 
home  market  price,  where  appropriate, 
for  inland  feight.  In  order  to  adjust  for 
differences  in  packing  costs  between  the 
U.S.  and  home  markets,  we  deducted 
home  market  packing  expenses  from  the 
home  market  price  and  added  U.S. 
packing  costs,  in  accordance  with 
sections  773(a)(1)  and  773(a)(4)(B)  of  the 
Act. 

We  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit  expenses  and  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.15(c) 


Currency  Convenioa 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act,  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verificatioo 

We  will  verify  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Singapore,  as  defined  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(d)(1)  of  the  Act.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  subject  merchandise 
from  Singapore  exceeds  the  United 
States  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  weighted- 
average  margins  are  as  follows: 


Ball  tieanngs 


NMB/Pelmec.. 
All  others 


Weighted- 
average 

margin 
percentage 


7355 
7355 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the 
dale  of  this  preliminary  determination  or 


45  days  after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
After  requests  for  hearings  are  received, 
we  will  notify  all  interested  parties  of 
the  date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(r)). 
Jan  W.  Mares. 

Assistant  Secretary  for  Import 
A  dministration. 
October  27, 1988. 

Appendix  I — Scope  of  Investigation 

The  products  covered  by  this  investigation, 
ball  bearings,  mounted  or  unmounted,  and 
parts  thereof,  are  defined  as  follows: 

Ball  Bearings,  Mounted  or  Unmounted,  and 
Parts  Thereof 

These  products  include  all  anlifiiction 
bearings  which  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  balls  {Tariff  Schedules  of  the 
United  States  Annotated  [TSUSA]  items 
680.3025  and  680.3030);  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300):  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708,  680.3712,  680.3717,  680.3718, 
680.3722.  680.3727,  and  680.3728);  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410-and  681.0430);  ball  bearing 
type  flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 


681.1010  and  681.1030):  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
System  (HS)  subheadings:  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00,  8482.99.10. 
8482.99.70,  8483.20.40.  8483.20.80,  8483.30.40, 
8483.30.80,  8483.90.20,  8483.90.30.  8483.90.70. 
8708.50.50,  8708.60.50,  8708.99.50. 

This  investigation  covers  all  of  the  subject 
ball  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.),  all  such 
parts  are  included  in  the  scope  of  the 
investigation.  For  unfinished  pbrts  (inner 
race,  outer  race,  rollers,  balls,  etc.),  such 
parts  are  included  if{1]  they  have  been  heal 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by  this 
investigation  are  those  where  the  part  will  be 
subject  to  heat  treatment  after  importation. 

[FR  Doc.  88-25796  Filed  11-8-88;  8:45  am] 
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[A-568-804] 

Preliminary  Determinations  of  Sales  at 
Less  than  Fair  Value:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminary  determine 
that  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  also 
preliminarily  determine  that  cirtical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  kinds  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Japan.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Japan  as  described  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  If  these  invesjjaations 
proceed  normally,  we  will  make  our 
final  determinations  by  January  10, 1989. 
EFFECTIVE  DATE:  November  9,  ^988. 
FOR  FURTHER  INFORMATION  COI^ACT: 
Barbara  Tillman,  Rick  Herring,  or 


Eleanor  Shea,  Office  of  Antidumping 
Investigations,  Import  Aciministration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14lh  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
377-2438.  377-0167,  or  377-0184, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinations 

We  preUminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise)  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  uf 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  AFBs  from  Japan,  as 
outlined  in  the  "Critical  Circumstances" 
section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
15076,  April  27, 1988),  the  following 
events  have  occurred.  On  May  17, 1988, 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Japan  (53  FR  18909, 
May  25. 1988). 

On  May  31, 1988,  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaires  to  Koyo  Seiko  Co., 
Ltd.  (Koyo);  Minebea  Co.,  Ltd. 
(Minebea);  Nachi-Fujikoshi  Corp. 
(Nachi);  Nippon  Seiko  K.K.  (NSK);  and 
NTN  Toyo  Bearing,  Co.,  Ltd.  (NTN). 
These  companies  account  for  a 
substantial  portion  of  exports  of  the 
subject  merchandise  from  Japan  to  the 
United  States  during  the  period  of 
investigation.  The  remaining  sections  of 
the  questionnaire  were  issued  on  June 
15, 1988.  Responses  to  Section  A  were 
due  on  June  14, 1988,  and  responses  to 
the  remaining  sections  were  due  on  July 
15, 1988. 

On  July  13. 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  [see.  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice.)  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  Japan,  the 
Department  afforded  petitioner  an 
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opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  putinilar  classes  or 
kinds  of  merdiHndiae  where  needed.  On 
August  1.  2.  and  29, 19e>,  petitioner 
submitted  additional  data.  We 
determined  tbat  petitioner  provided 
sufficient  information  in  support  of  the 
LTFV  allegations  for  each  class  or  kind 
of  merchandise  from  Japan. 

On  July  15, 1988,  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B)(i) 
of  the  Act,  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27. 1988  (53  FR  27738,  July 
22, 1988). 

On  August  8, 1998,  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
[see,  "Alternative  Reporting 
Requirements"  section  of  this  notice). 

Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  response  being  no  later 
than  September  6, 1988.  A  number  of 
supplemental  questionnaires  were 
issued  subsequent  to  that  date. 
Supplemental  responses  were  received 
from  the  respondents  prior  to  these 
preliminary  determinations. 

Standing 

During  the  period  April  27  through 
September  29, 1968,  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  oV  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices."  the  ITC 
categorization  of  the  subject 
merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 


of  the  Act.  As  we  have  stated  in  prior 
cases  [see.  eg..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794,  February  28. 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852,  March  12. 1985). 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  peition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  industry 
support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 

Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do.  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14. 

1988,  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28. 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 

1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 


be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  ita  product  descriptions,  as  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numberfs)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  Fr  15076, 
April  27, 1988).  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchaiidise."  Subsequent  to  initiation, 
we  receive  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchanilise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988.  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows: 

1.  Ball  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Ball 
Bearings). 

2.  Spherical  Roller  Bearings.  Mounted 
or  Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings). 

3.  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  an  Parts 
Thereof  (Cylindrical  Roller  Bearings). 

4.  Needle  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Needle 
Roller  Bearings). 

5.  Plain  Bearings,  Mounted  or 
Unmounted,  an  Parts  Thereof  (Plain 
Bearings). 

This  July  13, 1988  decision 
memorandum  is  on  file  in  the  Central 
Records  Unit. 
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Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353.38,  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  firom  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15, 1988,  we  issued 
a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  cur  standard 
methodology.  One  alternative  was  to 
select  at  random  a  certain  number  of 
products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

The  second  alternative  was  as 
follows:  if  at  least  33  percent  by  volume 
of  the  respondent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches. 
then,  in  addition  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  conunents  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5, 1988  memorandum  explaining 
the  procedures  ouUined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20, 1988.  we  initiated  an 
investigation  of  sales  at  LTFV  from 
japan.  At  that  time,  we  also  initiated  an 
investigation  of  whether  sales  in  the 
home  market  were  being  made  at  prices 
below  the  cost  of  production  (COP).  As 
stated  above,  on  July  13, 1988,  we  issued 
a  decision  memorandum  stating  that  the 
products  under  investigation  constitute 
five  separate  classes  or  kinds  of 
merchandise.  {See,  "Class  or  Kind  of 
Merchandise"  section  of  this  notice.) 
Accordingly,  on  July  22, 1988,  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 


which  sufficient  information  had  not 
been  provided.  In  addition,  several 
respondents  objected  to  the 
Department's  decision  to  initiate  COP 
investigations.  Citing  Al  Tech  Specialty 
Steel  Corp.  v.  United  States.  575  F.  Supp. 
1277  (CIT 1983)  [Al  Tech],  these 
respondents  argued  that  petitioner's 
sales  below  cost  allegations  were 
deficient  because  they  were  based  on 
country-wide,  rather  than  company- 
specific  home  market  pricing  data.  After 
review  of  these  comments,  the  Al  Tech 
decision,  and  Section  773(b),  on  August 
22, 1988,  we  discontinued  the  COP 
investigations,  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22, 1988 
decision  memorandum  outlining  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit.  Petitioner 
submitted  such  new  allegations  of  home 
market  sales  below  the  COP. 

After  analyzing  petitioner's  new 
allegations  and  the  numerous 
supplements  thereto,  we  have 
determined  that  sufficient  company- 
specific  allegations  have  been  provided 
with  respect  to  the  following: 

/.  Ball  Bearings 

A.  Koyo. 

B.  Nachi. 

C.  NSK. 

D.  NTN. 

//.  Spherical  Roller  Bearings 

A.  Koyo. 

B.  Nachi. 

C.  NSK. 

D.  NTN. 

///.  Cylindrical  Roller  Bearings 

A.  NSK. 

B.  NTN. 

IV.  Needle  Roller  Bearings 

A.  NTN. 

Therefore,  the  Department  has 
reinstated  COP  investigations  for  these 
companies  on  the  classes  or  kinds  of 
AFBs  listed  above. 

Voluntary  Respondents 

On  July  15, 1988,  we  issued 
questionnaires  to  four  companies  which 
had  expressed  an  interest  in  submitting 
a  voluntary  responses  in  these 
investigations.  However,  we  received  no 
voluntary  responses,  and  none  has  been 
considered  for  the  purposes  of  these 
investigations. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1987  through  March  31. 1988. 


Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  *vifhin 
each  respective  such  or  similar  cafegorj'. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  for  such  or  similar 
comparisons,  we  reviewed  the  matching 
criteria  set  forth  in  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  from 
Japan  (52  FR  30790.  August  17, 1987).  In 
addition,  we  sought  and  considered 
comments  from  interested  parties  and 
consulted  product  experts  at  the  U.S. 
Customs  Service,  the  ITC  and  the 
Department  Given  the  enormous 
number  of  products  sold  and  the 
numerous  physical  permutations  among 
bearing  types,  it  would  have  been 
virtually  impossible  to  determine  home 
market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  of  merdiandise.  Therefore,  home 
market  viability  was  calculated  based 
on  home  market  and  third  country  sales 
of  each  class  or  kind  of  merchandise. 

Pursuant  to  our  alternative  reporting 
requirements,  where  33  percent  or  more 
of  U.S.  sales  by  volume  were  identical  in 
all  physical  respects  to  home  markets 
products,  comparisons  of  similar 
merchandise  were  unnecessary  [see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  In  those  instances 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narrow  the  pool  of  possible 
product  comparisons  by  matching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements.  (2)  load 
direction,  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparisons  based  on  the  (a) 
outside  diameter,  (b)  inside  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  Japan  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice.  In 
accordance  with  section  776(c)  of  the 
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Act,  where  a  company  has  failed  to 
respond  to  our  questionnaire,  has 
submitted  a  response  which  we  consider 
to  be  substantially  deficient,  or  has 
submitted  information  too  late  to  be 
considered  for  purposes  of  these 
preliminary  determinations,  we  relied  on 
best  information  available.  Those 
instances  where  we  used  best 
information  available  are  fully 
described  below. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
States  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  a 
related  selling  agent: 

2.  This  was  a  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved:  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met. 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  Koyo:  In  order  to  meet  the 
minimum  reporting  requirement  of  33 
percent  (see.  "Alternative  Reporting 
Requirements"  section  of  this  notice). 


Koyo  has  to  report  both  identical  and 
similar  home  market  matches  and 
constructed  value  for  certain  products 
with  no  home  market  matches. 
However,  for  certain  U.S.  sales,  it  made 
comparisons  to  identical  or  similar  home 
market  products  which  were  only  sold 
to  related  parties  in  the  home  market. 
Since  Koyo  had  no  sales  of  these 
products  to  unrelated  parties  in  Japan 
[see  discussion  of  sales  to  related  and 
unrelated  parties  in  the  "Foreign  Market 
Value"  section  of  this  notice),  and  did 
not  provide  constructed  value 
information  in  sufficient  time  to  analyze 
for  these  preliminary  determinations,  we 
had  to  use  best  information  available  to 
calculate  the  margins  for  those  U.S. 
sales.  As  best  information  available,  we 
used  the  highest  margin  alleged  in  the 
petition  for  this  class  or  kind  of 
merchandise. 

For  those  U.S.  sales  where  we  had 
identical  or  similar  home  market  sales  to 
unrelated  parties,  we  calculated  ESP 
based  on  the  packed,  c.i.f.  and  delivered 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions 
from  USP.  where  appropriate,  for  foreign 
inland  freight,  export  brokerage,  ocean 
freight,  marine  insurance,  import 
brokerage.  U.S.  duty,  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for 
discounts  and  rebates.  We  made  further 
deductions,  where  appropriate,  for 
commissions,  credit  expenses, 
inspection  fees,  quality  control 
expenses,  repackaging  in  the  U.S., 
warranties,  and  all  indirect  selling 
expenses  pursuant  to  section  772(e)  (1) 
and  (2)  of  the  Act. 

Koyo  incorrectly  allocated  certain 
movement  charges  on  the  basis  of  sales 
value,  rather  than  weight.  For  the 
preliminary  determinations,  we  are 
using  the  reported  charges  as  best 
information  available. 

Because  the  quantity  of  the  subject 
merchandise  sold  as  purchase  price 
sales  constituted  a  minimal  percentage 
of  Koyos  total  sales  to  the  United 
States,  we  are  disregarding  these  sales 
for  purposes  of  these  determinations. 

To  calculate  the  estimated  weighted- 
average  margin  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice,  we  weighted  the  margin 
calculated  using  Koyo's  home  market 
sales  to  unrelated  parties  with  the 
margin  alleged  by  petitioner  until  we 
reached  33  percent  coverage  of  U.S. 
sales  by  volume. 

B.  Minebea:  Because  Minebea  failed 
to  submit  a  response  with  respect  to  ball 
bearings,  we  used  best  information 
available  in  accordance  with  section 
776(c)  of  the  Act.  For  purposes  of  these 


preliminary  determinations,  best 
information  available  is  the  highest  rate 
alleged  in  the  petition  for  ball  bearings 
from  Japan. 

c.  Nachi:  Nachi  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market  [see,  "Alternative 
Reporting  Requirements"  section  of  this 
notice).  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  purchase  price  and  ESP 
based  on  the  packed,  f.o.b.,  c.i.f.,  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  from  purchase  price  and 
ESP,  where  appropriate,  for  foreign 
inland  freight  (which  included  inland 
insurance),  export  brokerage  (which 
included  containerization),  ocean 
freight,  air  freight,  marine  and  air 
insurance,  import  brokerage,  U.S.  duty, 
and  U.S.  inland  freight  (which  included 
inland  insurance),  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts.  We  made  further  deductions 
from  ESP.  where  appropriate,  for  credit 
expenses,  advertising,  inspection  fees, 
commissions,  technical  services 
(expenses  incurred  in  testing  bearings), 
and  all  indirect  selling  expenses, 
pursuant  to  section  772(e)  (1)  and  (2)  of 
the  Act. 

D.  NSK:  NSK  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market  [see.  "Alternative 
Reporting  Requirements"  section  of  this 
notice).  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  foreign  inland  freight, 
foreign  inland  insurance,  export 
brokerage,  ocean  freight,  marine 
insurance,  U.S.  brokerage,  U.S.  duty,  and 
U.S.  inland  frieght,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts  and  rebates.  We  made  further 
deductions,  where  appropriate,  for 
credit  expenses,  inspection  fees,  and  all 
indirect  selling  expenses,  pursuant  to 
section  772(e)  (1)  and  (2)  of  the  Act. 

NSK  omitted  its  product  liability 
premium  expenses  for  U.S.  sales  on  the 
computer  tape  used  for  these 
preliminary  determinations.  Based  on 
information  contained  in  a  revised 
narrative  response,  we  included  this 
expense  in  our  calculation  of  U.S.  price. 


for  certain  of  its  sales,  NSK  failed  to 
report  inventory  carrying  costs.  Where 
this  expense  was  omitted,  we  calculated 
inventory  carrying  costs  based  on  the 
other  information  in  the  response. 

NSK  incorrectly  reported  charges 
incurred  in  yen  by  converting  these 
charges  to  U.S.  dollar  amounts.  Certain 
movement  charges  were  also  incorrectly 
allocated  on  the  basis  of  sales  values, 
rather  than  weight.  For  the  preliminary 
determinations,  we  are  using  the 
reported  charges  as  best  information 
available.- 

Because  the  quantity  of  the  subject 
merchandise  sold  as  purchase  price 
sales  constituted  a  minimal  percentage 
of  NSK's  total  sales  to  the  United  States, 
we  are  disregarding  these  sales  for 
purposes  of  these  determinations. 

E.  NTN:  In  order  to  meet  the  minimum 
reporting  requirement  of  33  percent  [see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  NTN  had  to 
report  both  identical  and  similar  home 
market  matches  which  we  used  in  our 
price-to-price  comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.,  and  delivered  price  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  insurance, 
brokerage  and  handling,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S.  inland 
freight,  and  U.S.  inland  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  made  further  deductions  from 
ESP,  where  appropriate,  for  credit 
expenses,  inspection  fees,  commissions, 
and  all  indirect  selling  expenses 
pursuant  to  sections  772(e)  (1)  and  (2)  of 
the  Act. 

NTN  omitted  the  Japan  Bearing 
Inspection  Fee  from  the  sales  tape  used 
for  these  preliminary  determinations. 
Based  on  information  submitted  in  a 
narrative  rosponse,  we  have  included 
that  expense  in  our  calculation  of  U.S. 
price.  NTN  .ilso  failed  to  report  an 
amount  for  U.S.  duty  on  certain  sales; 
for  such  salos  we  have  calculated  an 
amount  for  U.S.  duty. 

NTN  incorrectly  reported  charges 
incurred  in  yen  by  converting  these 
charges  into  U.S.  dollar  amounts. 
Certain  movement  charges  were  also 
incorrectly  allocated  on  the  basis  of 
sales  value,  rather  than  weight.  For 
these  preliminary  determinations,  we 
are  using  the  reported  charges  as  best 
information  available. 

Because  the  quantity  of  the  subject 
merchandise  sold  as  purchase  price 
sales  constituted  a  minimal  percentage 
of  NSK"8  total  sales  to  the  United  States, 
we  are  disregarding  these  sales  for 
purposes  of  these  determinations. 


//.  Spherical  Roller  Bearings 

A.  Koyo:  With  respect  to  the  minimum 
reporting  requirement  of  33  percent, 
Koyo  reported  U.S.  sales  with  identical 
home  market  matches.  However,  as 
described  above  for  ball  bearings, 
certain  of  the  home  market  products 
were  sold  only  to  related  parties. 
Therefore,  as  described  above  for  ball 
bearings,  we  had  to  use  both  best 
information  available  and  price-to-price 
comparisons  for  purposes  of  calculating 
the  estimated  weighted-average  margin. 

For  the  U.S.  sales  used  in  price-to- 
price  comparisons,  we  calculated  ESP 
based  on  the  packed,  c.i.f..  and  delivered 
prices  to  unrelated  customers  in  the 
United  States.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

B.  Nachi:  Nachi  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market.  Therefore  we  have 
used  all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 

We  calculated  purchase  price  and  ESP 
based  on  the  packed,  f.o.b.,  c.i.f.,  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

C.  NSK:  In  order  to  meet  the  minimum 
reporting  requirement  of  33  percent 
NSK  reported  identical  home  market 
matches.  However,  for  certain  U.S. 
sales,  it  made  comparisons  to  identical 
home  market  product  which  were  only 
sold  to  related  parties  in  the  home 
market.  Since  NSK  reported  no  sales  of 
these  products  to  unrelated  parties  in 
Japan  [see  discussion  of  sales  to  related 
and  unrelated  parties  in  the  "Foreign 
Market  Value"  section  of  this  notice), 
we  had  to  use  best  information 
available  to  calculate  the  margins  for 
those  U.S.  sales.  As  best  information 
available,  we  used  the  highest  margin 
alleged  in  the  petition  for  spherical 
roller  bearings. 

For  those  U.S.  sales  where  we  had 
identical  home  market  sales  to  unrelated 
parties,  we  calculated  ESP  based  on  the 
packed,  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

To  calculate  the  estimated  weighted- 
average  margin  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice,  we  weighted  the  margin 
calculated  using  NSK's  home  market 
sales  to  unrelated  parties  with  the 
margin  using  data  alleged  by  petitioner 
until  we  reached  33  percent  coverage  of 
U.S.  sales  by  volume. 


D.  NTN:  NTN  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  Therefore,  we  have  used 
all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.,  and  delivered  price  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

///.  Cylindrical  Roller  Bearings 

A.  Koyo:  With  respect  to  the  minimum 
reporting  requirement  of  33  percent, 
Koyo  had  to  report  both  identical  and 
similar  home  market  matches.  With 
respect  to  these  home  market  sales,  the 
same  circumstances  exist  for  cylindrical 
roller  bearings  as  for  ball  bearings 
described  above.  Therefore,  as 
described  above  for  ball  bearings,  we 
had  to  use  both  best  information 
available  and  price-to-price 
comparisons  for  purposes  of  calculating 
the  estimated  weighted  dumping  margin. 
For  best  information  available,  we  used 
the  margin  calculated  in  the  price-to- 
price  comparisons  since  this  margin  was 
higher  than  the  margin  alleged  in  the 
petition. 

We  calculated  ESP  based  on  the 
packed.  cHf.,  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

B.  Nachi:  Nachi  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market.  Therefore  we  have 
used  all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.,  c.i.f.,  and  delivered  prices 
to  unrelated  customers  in  the  United 
Stales.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings,  except  that  there  were  no 
purchase  price  sales  of  cylindrical  roller 
bearings. 

C.  NSK:  NSK  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  Therefore,  we  have  used 
these  sales  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

D.  NTN:  NTN  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
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home  market.  Therefore,  we  have  used 
these  sales  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  and  delivered  price  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
barings. 

Because  of  the  quantity  of  the  subject 
merchandise  sold  as  purchase  price 
sales  constituted  a  minimal  percentage 
of  NTN's  total  sales  to  the  United  States, 
we  are  disregarding  these  sales  for 
purpose  of  these  determinations. 

IV.  Needle  Roller  Bearings 

A.  Koyo:  With  respect  to  the  minimum 
reporting  requirement  of  33  percent, 
Koyo  reported  U.S.  sales  with  identical 
home  market  matches.  However,  as 
described  above  for  ball  bearings, 
certain  of  the  home  market  products 
were  sold  only  to  related  parties  [see 
discussion  of  sales  to  related  and 
unrelated  parties  in  the  "Foreign  Market 
Value"  section  of  this  notice).  In 
addition,  Koyo  reported  that  there  were 
no  similar  home  market  matches  for  a 
significant  percentage  of  U.S.  sales,  nor 
did  Koyo  provide  constructed  value 
information  in  sufficient  time  to  be 
analyzed  for  these  preliminary 
determinations.  Therefore,  as  described 
above  for  ball  bearings,  we  had  to  use 
both  best  information  available  and 
price-to-price  comparisons  for  purposes 
of  calculating  the  estimated  weighted- 
average  dumping  margin. 

For  the  sales  used  in  our  price-to-price 
comparisons,  we  calculated  ESP  based 
on  the  packed,  c.i.f..  and  delivered 
prices  to  unrelated  customers  in  the 
United  Stales.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

B.  !\[TN:  In  order  to  meet  the  minimum 
reporting  requirement  of  33  percent. 
NTN  had  to  report  both  identical  and 
similar  home  market  matches  which  we 
used  in  our  price-to-price  comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b..  and  delivered  price  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings.  We  also  used  purchase  price 
sales  in  our  calculation  of  U.S.  price 
since  the  volume  of  such  sales  were  a 
significant  amount  of  total  U.S.  sales  of 
needle  roller  bearings.  We  calculated 
purchase  price  based  on  the  packed, 
f.o.b.,  Japanese  warehouse  price  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from 
purchase  price,  where  appropriate,  for 
foreign  inland  freight  and  foreign  inland 
insurance,  in  accordance  with  section 
772(d)(2)  of  the  Act. 


V.  Plain  Bearings 

A.  Minebea:  In  order  to  meet  the 
minimum  reporting  requirement  of  33 
percent.  Minebea  had  to  report  both 
identical  and  similar  home  market 
matches.  However,  in  the  response 
submitted  on  September  6. 1988. 
Minebea  failed  to  follow  the  instructions 
outlined  in  the  questionnaire  to  make  its 
selection  of  most  similar  home  market 
comparisons  to  U.S.  sales  (  see,  "Such  or 
Similar  Comparisons"  section  of  this 
notice).  In  the  amended  response 
submitted  on  October  7, 1988,  Minebea 
corrected  its  product  matches.  However, 
because  this  information  was  submitted 
so  late  in  these  investigations,  it  was  not 
possible  to  fully  analyze  the  October  7. 
1988  narrative  responses  and  the 
information  provided  on  computer  tape 
for  purposes  of  these  preliminary      \ 
determinations.  Therefore,  for  those  U.S. 
sales  involving  similar  matches,  we 
have  used,  as  best  information  available 
in  accordance  with  section  776(c)  of  the 
Act.  the  highest  margin  alleged  in  the 
petition  for  plain  bearings  from  Japan. 

For  the  U.S.  sales  with  identical  home 
market  matches,  we  based  our  analysis 
on  price-to-price  comparisons.  For  these 
sales,  we  calculated  ESP  based  on  the 
packed,  f.o.b.  U.S.  shipping  point  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  freight 
forwarding  expenses,  marine  insurance, 
U.S.  duty.  U.S.  inland  freight,  and  U.S. 
brokerage  and  handling  expenses,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  discounts.  We  made 
further  deductions  from  ESP,  where 
appropriate,  for  advertising.  U.S.  credit 
expenses,  technical  service  expenses, 
warranty  expenses,  and  all  indirect 
selling  expenses  pursuant  to  sections 
772(e)  (1)  and  (2)  of  the  Act. 

The  narrative  response  submitted  on 
October  7. 1988.  contained  revised 
information  on  discounts,  freight 
forwarding  expenses,  inventory  carrying 
costs,  home  market  credit  expenses,  and 
new  information  on  U.S.  indirect  selling 
expenses  incurred  in  Japan.  As  stated 
above,  the  October  7, 1988  computer 
tapes  were  not  submitted  in  time  to  be 
used  for  purposes  of  these  preliminary 
determinations;  however,  based  on  the 
narrative  response,  we  incorporated  the 
new  and  revised  information  on  certain 
charges  and  adjustments  wherever 
possible  for  purposes  of  our  analysis. 

To  calculate  the  estimated  weighted- 
average  margin  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice,  we  weighted  the  margin 
calculated  using  Minebea's  sales 
information  with  the  margin  using  data 


alleged  by  petitioner  until  we  reached  33 
percent  coverage  of  U.S.  sales  by 
volume. 

B.  A^A':-  For  plain  bearings,  NTN 
reported  that  more  than  33  percent  by 
volume  of  its  U.S.  sales  were  identical  to 
products  sole  in  the  home  market. 
Therefore,  we  have  used  all  U.S.  sales 
with  home  market  identical  matches  in 
our  price-to-price  comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales  to 
unrelated  parties  and,  where  necessary, 
best  information  available.  The 
calculation  of  foreign  market  value  for 
each  respondent  is  detailed  below. 

Koyo.  Nachi.  NSK,  and  NTN  have 
reported  sales  to  both  unrelated  and 
related  parties  in  the  home  market  in 
making  comparisons  to  U.S.  sales.  Nachi 
was  the  only  respondent  to  notify  the 
Department  of  its  intent  to  report  both 
unrelated  and  related  party  sales  and  to 
request  that  the  Department  use  the 
related  sales  in  making  fair  value 
comparisons.  We  informed  Nachi  that,  if 
they  chose  to  report  related  party  sales, 
such  sales  would  be  used  in  determining 
foreign  market  value  only  if  we  were 
satisfied  that  "such  sales  are 
demonstrated  *  *  *  to  be  at  prices 
comparable  to  those  at  which  such  or 
similar  merchandise  is  sold  to  persons 
unrelated  to  the  seller,"  pursuant  to  19 
CFR  353.22(b).  Furthermore,  we 
informed  Nachi  that,  where  home 
market  sales  of  a  comparison  product 
were  made  only  to  related  parties,  the 
first  sale  to  an  unrelated  party  in  the 
home  market  had  to  be  reported. 

We  first  learned  that  Koyo,  NSK.  and 
NTN  were  reporting  related  parly  sales 
when  they  filed  their  responses  to 
Section  B  of  our  questionnaire,  in 
supplemental  questionnaries.  we  issued 
the  same  instructions  to  these 
companies  as  we  issued  to  Nachi. 

Nachi.  NSK.  and  NTN  have  argued 
that  sales  to  related  parties  are  made  at 
arm's  length  and  that  the  prices  charged 
to  related  parties  are  comparable  to 
those  charged  to  unrelated  parties.  Koyo 
has  implicitly  made  this  argument  since, 
in  its  response.  Koyo  compared  U.S. 
products  to  the  identical  or  similar 
products  sold  in  the  home  market  only 
to  related  parties.  None  of  the 
companies,  except  Nachi.  has  submitted 
detailed  analyses,  on  a  product-by- 
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product  basis,  comparing  prices  (less 
discounts,  rebates,  and  credit  expenses) 
of  bearings  sold  in  the  home  market  to 
both  related  and  unrelated  parties. 
Nachi's  submission  analyzing  this  issue 
was  received  on  October  24, 1988,  too 
late  to  be  used  for  these  preliminary 
determinations.  Therefore,  for  all 
respondents,  we  have  used  only  sales  in 
the  home  market  to  unrelated  parties  for 
the  purposes  of  determining  foreign 
market  value. 

/.  Ball  Bearings. 

A.  Koyo:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  and  home  market  packing. 
Since  U.S.  price  is  based  on  ESP.  we 
made  further  deductions  from  home 
market  price,  were  appropriate,  for 
home  market  credit  expenses, 
warranties,  and  commissions,  and  we 
made  an  adjustment  to  the  home  market 
price  for  indirect  selling  expenses,  in 
accordance  with  19  CFR  353.15(c).  We 
added  U.S.  packing  to  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act.  We  made  further 
adjustments,  where  applicable,  to  the 
home  market  pi  ice  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Koyo  claimed  rebates  paid  on  home 
market  sales  as  a  direct  selling  expense; 
however.  Koyo  allocated  the  rebates 
over  all  home  market  sales.  Since  the 
rebates  were  allocated  over  all  sales 
rather  than  just  those  sales  on  which  the 
rebates  were  paid,  we  are  treating  the 
rebates  as  indirect  selling  expenses. 

Koyo  also  incorrectly  allocated  inland 
freight  by  sales  value  rather  than  by 
weight.  For  the  preliminary 
determinations,  we  are  using  the 
reported  charges  as  best  information 
available. 

B.  Minebea:  As  described  in  the 
"United  States  Price"  section  of  this 
notice,  we  used  best  information 
available  in  accordance  with  section 
776(c)  of  the  Act  as  the  basis  for  our 
preliminary  determination  with  respect 
to  ball  bearings. 

C.  Nachi:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
rebates,  inland  freight,  and  home  market 
packing.  We  added  U.S.  packing  to  the 


home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses, 
inspection  fees,  technical  services,  and 
advertising,  pursuant  to  19  CFR  353.15. 
For  comparisons  involving  ESP 
transactions,  we  made  further 
deductions  from  the  home  market  price, 
where  appropriate,  for  home  market 
credit  expenses,  technical  services 
(expenses  incurred  in  testing  bearings), 
and  advertising,  and  we  made  an 
adjustment  to  the  home  market  price  for 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  Since  all  home 
market  products  used  in  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

Nachi  made  a  claim  that  it  incurred 
direct  advertising  expenses  on  its  sales 
to  original  equipment  manufacturers 
(OEMs).  We  are  treating  these  expenses 
as  indirect  selling  expenses  since  Nachi 
did  not  provide  sufficient  information  to 
demonstrate  that  the  advertising  in 
question  is  directed  to  the  OEMs' 
customers. 

Nachi  claimed  personnel  expenses 
incurred  when  rendering  technical 
services  as  a  direct  selling  expense. 
Employee  salaries  are  nonvariable 
expenses  and.  as  such,  are  not 
allowable  as  direct  selling  expenses. 
Therefore,  we  have  treated  these 
personnel  expenses  as  indirect  selling 
expenses. 

Nachi  made  a  claim  for  warehousing 
expenses.  We  are  treating  these 
expenses  as  indirect  selling  expenses 
rather  than  as  direct  expenses  since  the 
warehousing  expenses  were  incurred 
before  the  date  of  sale  reported  by 
Nachi  in  its  responses. 

Nachi  also  claimed  an  adjustment  for 
exchange  gains  or  losses  on  certain 
purchase  price  sales.  For  the  preliminary 
determinations,  we  are  not  allowing  this 
adjustment  since  it  appears  that  the 
dollar  price  charged  to  the  U.S.  customer 
under  a  dollar-denominated  contract  is 
not  affected.  Based  on  the  responses,  it 
appears  that  only  the  amount  of  yen 
received  by  Nachi  on  the  sale  may 
change. 

D.  NSK:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight,  inland  insurance,  and 
home  market  packing.  Since  U.S.  price  is 
based  on  ESP,  we  made  further 


deductions  from  home  market  price, 
where  appropriate,  for  home  market 
credit  expenses  and  commissions,  and 
we  made  an  adjustment  to  the  home 
market  price  for  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.15(cJ.  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  Act.  Since  all 
home  market  products  used  in  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

NSK  claimed  rebates  and  discounts 
paid  on  home  market  sales  as  a  direct 
selling  expense;  however.  NSK  allocated 
the  rebates  and  discounts  over  ail  home 
market  sales.  Since  these  were  allocated 
over  all  sales  rather  than  only  those 
sales  on  which  the  rebates  and 
discounts  were  incurred,  we  are  treating 
the  rebates  and  discounts  as  indirect 
selling  expenses. 

NSK  also  incorrectly  allocated  inland 
freight  by  sales  value  rather  than  by 
weight.  For  the  preliminary 
determinations,  we  are  using  the 
reported  charges  as  best  information 
available. 

E.  NTN:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
discounts,  inland  freight  and  insurance, 
and  home  market  packing.  Since  U.S. 
price  is  based  on  ESP.  we  made  further 
deductions  from  the  home  market  price, 
where  appropriate,  for  home  market 
credit  expenses,  commissions,  and 
royalty  expenses,  and  we  made  an 
adjustment  to  the  home  market  price  for 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  We  added  U.S. 
packing  to  the  home  market  price,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  We  made  further  adjustments  to  the 
home  market  price,  where  applicable,  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

NTN  incorrectly  allocated  inland 
freight  by  sales  value  rather  than  by 
weight.  For  these  preliminary 
determinations,  we  are  using  the 
reported  charges  as  best  information 
available. 

NTN  made  a  claim  for  warehousing 
expenses.  We  are  treating  these 
expenses  as  indirect  selling  expenses 
rather  than  as  direct  expenses  since  the 
warehousing  expenses  were  incurred 
before  the  date  of  sale  reported  by  Nl  N 
in  its  response. 
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//.  Spherical  Roller  Bearings 

A.  fCoyir.  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

B.  Nachi:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

C.  NSK:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

D.  NTN:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

///.  Cylindrical  Roller  Bearings 

A.  Kayo:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  Nachi:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  when 
foreign  market  value  was  compared  to 
ESP.  There  were  no  comparisons  to 
purchase  price  because  there  were  no 
purchase  price  sales  of  cylindrical  roller 
bearings. 

C.  NSK:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  indentical  to 
those  described  above  for  ball  bearings. 


D.  NTN.  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

IV.  Needle  Roller  Bearings 

A.  Kayo:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

B.  NTN:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  for  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses  and 
inspection  fees,  pursuant  to  19  CFR 
353.15. 

We  did  not  make  an  adjustment  for 
home  market  commissions  when 
comparing  foreign  market  value  to 
purchase  price  sales.  NTN  did  not 
provide  indirect  selling  expenses 
incurred  on  purchase  price  sales  and. 
therefore,  no  adjustment  could  be  made 
pursuant  to  19  CFR  353.15(c). 

V.  Plain  Bearings 

A.  Minebea:  For  those  home  market 
sales  used  in  our  price-to-price 
comparisons,  we  calculated  foreign 
market  value  based  on  the  packed, 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  made 
deductions  from  home  market  price, 
where  appropriate,  for  inland  freight 
and  home  market  packing. 

We  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  home  market  credit  expenses,  and 
we  made  an  adjustment  to  the  home 
market  price  for  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.15(c).  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  purposes  of  these  preliminary 
determinations,  we  have  treated  the 


advertising  expense  as  an  indirect 
expense  in  the  home  market,  as 
respondent  did  not  provide  sufficient 
information  to  demonstrate  that  the 
expense  is  a  direct  selling  expense 
incurred  on  behalf  of  its  customer's 
customers.  % 

B.  NTN:  For  those  home  market  sales 
used  in  price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  comparisons  involving 
ESP  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
U.S.  sales,  in  accordance  with  section 
773(a)(1)  of  the  Act.  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  August  1, 1988.  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Japan.  Section 
733(e)(1)  fo  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  there  is  a  history  of  dumping  in  the 
United  Stales  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  the  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
investigations  whether  imports  have 
been  massive  by  examining  the 


Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  these  investigations 
that  company-specific  data  on 
shipments  of  the  subject  merchandise 
are  the  most  appropriate  basis  for  our 
preliminary  determinations  of  critical 
circumstances.  Furthermore,  we  believe 
that  company-specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provisions  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

Therefore,  we  have  asked  all 
respondents  in  each  of  the  AFB 
investigations  to  supply  monthly  volume 
shipment  data  from  January  1986 
through  the  present  in  order  for  the 
Department  to  base  the  critical 
cricumstances  determinations  on 
company-specific  data.  Because 
Minebea  failed  to  submit  monthly 
shipment  data  on  ball  bearings,  we 
preliminarily  determine,  as  best 
information  available,  that  Minebea's 
imports  of  ball  bearings  have  been 
massive  over  a  relatively  short  period  of 
time. 

Based  on  our  analysis  of  the  monthly 
shipment  data  submitted  by  the  other 
respondents  in  these  investigations,  we 
have  preliminarily  found  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  imports  of  the  following  classes  or 
kinds  of  merchandise  from  the 
companies  listed  below  have  been 
massive  over  a  relatively  short  period  of 
time. 

/.  Ball  Bearings 

A.  Minebea 

//.  Spherical  Roller  Bearings 

A.  Koyo 

B.  Nachi 

C.  NSK 

D.  NTN 

///.  Cylindrical  Roller  Bearings 
A.  NSK 

IV.  Needle  Roller  Bearings 
A.  Koyo 

V.  Plain  Bearings 

A.  NTN 

Therefore,  we  find  that  the  requirements 
of  section  733(e)(1)(B)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise. 

For  the  companies  and  classes  of 
merchandise  listed  above,  we  then 
examined  recent  antidumping  duty 
cases  and  found  that  there  are  currently 


no  findings  of  dumping  of  the  subject 
merchandise  by  Japanese 
manufacturers,  producers,  or  exporters 
in  the  United  States.  We  also  reviewed 
the  antidumping  actions  of  other 
countries  made  available  to  us  through 
the  Antidumping  Code  Committee  of  the 
General  Agreement  on  Tariffs  and 
Trade.  On  July  19, 1984,  as  set  forth  in 
Council  Regulation  No.  2089/84,  the 
European  Economic  Community  (EEC) 
imposed  antidumping  duties  on  ball 
bearings  with  a  greatest  external 
diameter  of  not  more  than  30  millimeters 
from  Japan.  On  June  24, 1985.  as  set  forth 
in  Council  Regulation  No.  1739/85.  the 
EEC  imposed  antidumping  duties  on  ball 
bearings  with  a  greatest  external 
diameter  of  more  than  30  millimeters 
from  Japan.  On  February  5, 1987.  as  set 
forth  in  Council  Regulation  No.  374/87. 
the  EEC  imposed  antidumping  duties  on 
cast  or  pressed  steel  housings  fitted  with 
ball  bearings  from  Japan.  As  this 
constitutes  a  history  of  dumping  of  ball 
bearings  from  Japan,  wo  find  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  with  respect  to  ball  bearings. 

With  respect  to  the  remaining  four 
classes  or  kinds  of  merchandise,  it  is  our 
standard  practice  to  impute  knowledge 
of  dumping  under  section  733(e)(1)(A)  of 
the  Act  when  the  estimated  margins  in 
our  determinations  are  of  such  a 
magnitude  that  the  importer  should 
realize  that  dumping  exists  with  regard 
to  the  subject  merchandise.  Normally, 
we  consider  estimated  margiris  of  25 
percent  or  greater  to  be  sufficient.  [See, 
e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29, 1987).)  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient.  Given  the  preliminary 
margins  found  for  Koyo  with  respect  to 
sales  of  spherical  roller  bearings  and 
needle  roller  bearings,  and  for  NTN  with 
respect  to  sales  of  plain  bearings,  and 
the  fact  that  these  companies  sell  in  the 
United  States  through  related 
companies,  we  find  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  for  these  companies  with  respect  to 
those  classes  or  kinds  of  merchandise. 

The  following  chart  sets  forth  our 
company-specific  preliminary 
determinations  with  respect  to  the 
existence  of  critical  circumstances  for 
each  company  and  each  class  or  kind  of 
merchandise  from  Japan. 


Cmical 
circuni' 
•lancet 

Ball  bearings: 

Koyo No. 

Minebea Yes. 

Nachi No. 

NSK No. 

NTN No. 

All  Others No. 

Spherical  roller  bearings: 

Koyo Yes. 

Nachi No. 

NSK No. 

NTN No. 

All  others No. 

Cylinderical  roller  bearings: 

Koyo - No. 

Nachi No. 

NSK ™ „ No. 

NTN No. 

All  others No. 

Needle  roller  bearings: 

Koyo Yes. 

NTN No. 

All  others No. 

Plain  bearings: 

Minebea No. 

NTN - Yes. 

All  others ™™. No. 

Verincation 

We  will  verify  the  information  used  in 
making  our  final  determinations  in 
accordance  with  sectioa  776(b)  of  this 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  mtirchandise 
from  Japan,  as  defined  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(d)(1)  of  the  Act.  For  entries 
of  those  products  from  those 
manufacturers,  producers,  and  exporters 
in  Japan  where  we  have  preliminarily 
determined  that  critical  circumstances 
exist  [see,  the  "Critical  Circumstances" 
section  of  this  notice),  we  are  instructing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  such  entries  that  are 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
733(e)(2)  of  the  Act.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
Japan  exceeds  the  United  States  price, 
as  shown  below.  This  suspension  of 
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liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Ball  beahngs: 

Koyo 

Minebea 

Nachi 

NSK 

NTN.._.    „„.     „ 

All  othen 

Weigh  led 
■veragi 
margin 

percentage 

73.55 
„            106.61 
43.47 
56.32 
25.65 
44.76 

Spherical  roller  bearings: 
Koyo „ 

Nachi    

40.18 
™             11.20 

NSK .._    

12.46 

NTN 

3.91 

All  others 

Cylindrical  roller  bearings: 

Koyo « 

Nachi                            

9.79 

51.21 
2.71 

NSK     _ 

10.69 

NTN        

3.40 

All  others 

28.86 

Needle  roller  bearings: 
Koyo ._    

128.25 

NTN  „ 

147.35 

All  others 

129.14 

Plain  bearings: 

Minebea 

NTN 

All  others 

225.68 

91.51 

217J1 

UMI 


ITC  Notificatioii 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.:).  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determinations 
or  45  days  after  our  final  determiantions, 
if  affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room  B- 
099. 14th  Street  and  Constitution 


Avenue,  I^W.,  Washington,  DC  20230. 
After  requests  for  hearings  are  received, 
we  will  notify  all  interested  parties  of 
the  date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants; 
(3]  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  seven  copies  of 
th^nonprofnietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46.  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
)an  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 
October  27. 1988. 

Appendix  I — Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  certain  bearings  (other  than 
tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1)  Ball  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
antifrictioii  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classiHed  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
680.3025  and  680.3030);  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680  3708,  680.3712,  680.3717,  680.3718. 
680.3722.  680.3727.  and  680.3728):  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  items  680.3960).  Wheel  hub 
units  which  employ  balls  as  the  rolling 
element  entering  under  TSUSA  item  692.3295 
are  subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
cldssiHed  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
8482.10.10,  8482.10.50,  8482.80.00.  8482.91.00. 
8482.99.10.  8482.99.70,  8483.20.40.  8483.20.80, 


8483.30.40.  8483.30.80,  6483.90.20.  8483.90.30, 
8483.90.70,  8708.50.50,  8706.00.50  8408.99.50. 

(2)  Spherical  RoUer  Ball  Bearings, 
Mounted  or  Unmounted,  and  Porta  Thereof: 
These  products  include  all  antifriction 
bearings  which  employ  spherical  rollers  as 
the  rolling  element.  Imporis  of  these  products 
are  classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  6680.3040); 
spherical  roller  bearings  and  parts  thereof 
(TSUSA  items  680.3952  and  680.3956);  roller 
bearing  type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430);  roller 
bearing  type  flange,  take-up  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  items  680.3960).  Wheel 
hub  units  which  employ  spherical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation:  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.30.00.  8482.80.00. 
8482.91.00,  8482.99.50.  8482.99.70.  8483.20.40. 
8483.20.8a  8483.30.4a  8483.3aa0.  8483.90.20, 
8483.90.3a  8483.90.7a  8708.50.50.  8708.60.50. 
8708.99.50. 

(3)  Cylindrical  Roller  Ball  Bearings, 
Mounted  or  Unmounted,  and  Parts  Thereof: 
These  products  include  all  antifriction 
bearings  which  employ  cylindrical  rollers  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  cylindrical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation;  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.50.00,  8482.80.00. 
8482.91.00,  8482.99.70,  8483.20.40,  8483.20.80, 
6483.30.40.  8483.30.80.  8483.90.20.  8483.90.30, 
8483.90.70,  8708.50.50,  8708.60.50,  8708.99.50. 

(4)  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classined  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040); 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430); 
roller  bearing  type  flange,  take-up  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  needle  rollers  as  the 
rolling  element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation:  all  other 
products  entering  under  this  TSUSA  item  are 
nut  subject  to  investigation. 


Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.40.00,  8482.8000, 
8482.91.00.  8482.99.70.  8483.20.40.  8483.20.80, 
8483.3a40,  8483.30.80.  8483.90.20.  8483.90.30 
8483.90.70  8708.50.50,  8708.60.50.  8708.99.50. 

(5)  Plain  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof  These  products  include  all 
plain  bearings  which  do  not  employ  rolling 
elements.  Plain  bearings  entering  under 
TSUSA  items  681.3900  and  692.3295  are 
subject  to  investigation;  other  products 
entering  under  this  TSUSA  items  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8483.30.40.  8483.30.80. 
8483.90.20,  8483.9030  8495.90.00  8708.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.),  all  such 
parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  patis  (inner 
race,  outer  race,  rollers,  balls,  etc.).  such 
parts  are  included  //(l)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the  part 
will  be  subject  to  heat  treatment  after 
importation. 
|FR  Doc.  88-25794  Filed  11-8-88;  8:45  am) 
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Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Antifriction 
Bearings  (Other  Than  Tapered  RoHer 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  the  Federal  Republic  of 
Germany  (FRG)  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof  from  the  FRG.  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determinations 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  from 
the  FRG  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice.  If 
these  investigations  proceed  normally, 
we  »vill  make  our  final  determinations 
by  January  10. 1989. 
EFFECTIVE  DATE:  November  9, 1988. 


FOR  FURTHER  INFORMATION  CONTACT 

Gary  Taverman,  Mary  S.  Clapp,  Carole 
Showers,  or  Bradford  Ward,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230, 
telephone:  (202)  377-0161,  377-3965.  377- 
3217,  or  377-2239,  respectively. 
SUPPLEMENTARY  INFORMATION! 

Preliminary  Determinations 

We  preliminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise)  from  the  FRG  are 
being,  or  are  likely  to  be,  sold  in  the 
United  Slates  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  AFBs  from  the  FRG, 
as  outlined  in  the  "Critical 
Circumstances"  section  of  this  notice. 

CaseHistny 

Since  the  notice  of  initiation  (53  FR 
15076,  April  27, 1988),  the  following 
events  have  occurred.  On  May  17, 1988. 
the  ITC  determined  that  th^re  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  the  FRG  (53  FR  18909, 
May  25, 1988). 

On  May  31, 1988.  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaires  to  FAG  Kugelfischer 
George  Schafer  KgA  (FAG):  Georg 
Muller  Numijerg  AG  (GMN);  INA 
Walzlager  Schaeffler  (INA);  and  SKF 
Kugellagerfabriken  GmbH  (SKF).  These 
companies  account  for  a  substantial 
portion  of  exports  of  the  subject 
merchandise  from  the  FRG  to  the  United 
States  during  the  period  of  investigation. 
The  remaining  sections  of  the 
questionnaire  were  issued  on  )une  15, 
1988.  Responses  to  Section  A  were  due 
on  June  14, 1988,  and  responses  to  the 
remaining  sections  were  due  on  July  15. 
1988. 

On  July  13. 1988.  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  [see.  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice).  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  the  FRG.  The 


Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2,  and  29, 1988,  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  provided 
suRicient  information  in  support  of  the 
LTFV  allegations  for  each  class  or  kind 
of  merchandise  from  the  FRG. 

On  July  15. 1988.  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B)(i) 
of  the  Act  and  postponed  the 
preliminary  determinations  imtil  no  later 
than  October  27. 1988  (53  FR  27738,  July 
22. 1988). 

On  August  8. 1988,  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
[see.  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6. 1988.  A  number  of 
supplemental  and  deficiency 
questionnaires  were  issued  subsequent 
to  that  date.  Supplemental  responses 
were  received  from  the  respondents 
prior  to  these  prehminary 
determinations. 

Standing 

During  the  period  April  27  ©trough 
September  29, 1988,  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC 
categorization  of  the  subject  k^ 

merchandise  into  six  like  products  is    / 
identical  to  the  five  classes  or  kinds  ol 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutorj'  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
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investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *  *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  [see.  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  PR  5794,  February  28. 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations:  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  PR  9852.  March  12,  1985). 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  p&sitii'n  on  the  fact  thai 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  tliat  a  majority  of  the 
m'cmbers  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
p.^tition  act  as  the  representative  of  the 
driTiestic  industry. 

When  a  member  of  the  domestic 
industry  challenge!  the  assertion  of  the 
petitioner  'Imt  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Departm.ent  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industry 
opposes  the  petition,  on  October  14. 

1988,  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  The 
Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28, 1988.  We  will  continue  to 
examine  the  standing  issue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 

1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  rnnsumption  on  or  after  that  date 


will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(3) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
num.ber(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099,  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  FR  15076. 
April  27, 1988).  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comment  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC.  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988.  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follows; 

1.  Ball  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Ball 
Bearings). 

2.  Spherical  Roller  Bearings.  Mounted 
or  Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings). 

3.  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof  (Cylindrical  Roller  Bearings). 

4.  Needle  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Needle 
Roller  Bearings). 

5.  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Plain 
Bearings). 


This  July  13, 1988  decisions 
memorandum  is  on  file  in  the  Central 
Records  Unit. 

Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353  38,  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15, 1988,  we  issued 
a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  our  standard 
methodology.  One  alternative  was  to 
select  at  random  a  certain  number  of 
products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

The  second  alternative  was  as 
follows:  if  at  least  33  percent  by  volume 
of  the  respondent's  US.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  tair  value 
comparisons  would  be  limited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addition  to  identical 
comparisons,  we  would  compare'  the 
largest  volume  products  sold  in  the 
United  Slates  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5. 1988  memorandum  explaining 
the  procedures  outlined  above  is  on  file 
in  the  Central  Records  Unit. 

Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submissions, 
on  April  20. 1988.  we  initiated  an 
investigation  of  sales  at  LTFV  from  the 
FRG.  At  that  time,  we  also  initiated  an 
investigation  of  whether  sales  in  the 
home  markets  were  being  made  at 
prices  below  the  cost  of  production 
(COP).  As  stated  above,  on  July  13, 1988. 
we  issued  a  decision  memorandum 
stating  that  the  products  under 
investigation  constitute  five  separate 
classes  or  kinds  of  merchandise.  [See, 
"Class  or  Kind  of  Merchandise";  section 
of  this  notice.)  Accordingly,  on  July  22. 


1388,  the  Department  requested  that 
petitioner  submit  evidence  of  sales  at 
below  the  COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  several 
respondents  objected  to  the 
Department's  decisions  to  initiate  COP 
investigations.  Citing  Al  Tech  Specialty 
Steel  Corp.  v.  United  States.  575  F.  Supp. 
1277  (CIT 1983)  (.4/  Tech],  these 
respondents  argued  that  petitioner's 
sales  below  cost  allegations  were 
deficient  because  they  were  based  on 
country-wide,  rather  than  company- 
specific  home  market  pricing  data.  After 
review  of  these  comments,  the  Al  Tech 
decisions,  and  Section  773(b),  on  August 
22, 1988,  we  discontinued  the  COP 
investigations,  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22. 1988 
decision  memorandum  outlining  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit.  Petitioner 
submitted  such  new  allegations  of  home 
market  sales  below  the  COP. 

After  analyzing  petitioner's  new 
allegations  and  the  numerous 
supplements  thereto,  we  have 
determined  that  sufficient  company- 
specific  allegations  have  been  provided 
with  respect  to  the  following 
investigations: 

1.  Ball  Bearings— SKF,  FAG,  GMN. 

2.  Spherical  Roller  Bearings — FAG. 

3.  Cylindrical  Roller  Bearings — SKF, 
INA,  FAG. 

4.  Needle  Roller  Bearings— SKF.  FAG. 
Therefore,  the  Department  has 

reinstated  COP  investigations  for  these 
companies  on  the  classes  or  kinds  of 
AFBs.  listed  above. 

Voluntary  Respondents 

On  July  1, 1988,  we  issued 
questionnaires  to  companies  which  had 
expressed  interest  in  submitting 
voluntary  responses  in  these 
investigations.  On  July  26  and  27, 1988, 
we  received  voluntary  responses  from 
Maschinenfabrik  Joseph  Eich  KG  u. 
Partner  GmbH  and  ASK 
Kugellagerfabrik  Artur  Seyfert  GmbH, 
respectively,  producers  of  certain  AFBs 
in  the  FRG.  These  responses  contained 
material  deficiencies.  Therefore,  they 
were  not  considered  for  the  purposes  of 
these  investigations.  Accordingly,  the 
AFBs  exported  by  these  producers  will 
be  subject  to  the  "All  Other"  rate. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1987  through  March  31,  1988. 


Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof  Finished  and 
Unfinished,  from  Japan.  (52  FR  30790. 
August  17. 1987).  In  addition,  we  sought 
and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC.  and  within  the  Department.  Given 
the  enormous  number  of  products  sold 
and  the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  of  merchandise.  Therefore,  home 
market  viability  was  calculated  based 
on  home  market  and  third  country  sales 
of  each  class  or  kind  of  Merchandise. 

Pursuant  to  our  alternative  reporting 
requirements,  where  33  percent  or  more 
of  U.S.  sales  by  volume  were  identical  in 
all  physical  respects  to  home  market 
products,  comparisons  of  similar 
merchandise  were  unnecessary  [see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  In  those  instances 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narrow  the  pool  of  possible 
product  comparisons  by  matching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements,  (2)  load 
direction.  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparisons  based  on  the  (a) 
outside  diameter,  (b)  inside  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  the  FRG  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  Stales  price  to  the 
foreign  market  value  as  specified  in  the 
'United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice.  In 
accordance  with  section  776(c)  of  the 
Act.  where  a  company  has  submitted  a 
response  which  we  consider  to  be 
substantially  deficient,  or  has  submitted 


information  too  late  to  be  considered  for 
purposes  of  these  preliminary 
determinations,  we  relied  on  best 
information  available.  Those  instances 
where  we  used  best  information 
available  are  fully  described  below. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
States  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  a 
related  selling  agent; 

2.  This  was  a  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
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matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  packed, 
c.i.f.,  and  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  containerization,  foreign 
inland  freight,  import  brokerage,  import 
duties,  marine  insurance,  foreign  inland 
insurance.  U.S.  inland  freight,  and  U.S. 
inland  insurance,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts  and  rebates.  We  made  further 
deductions  from  ESP,  where 
appropriate,  for  advertising,  credit, 
repacking  in  the  United  States,  technical 
service  expenses,  third  party  payments, 
warranty  expenses,  and  indirect  selling 
expenses  and  commissions  pursuant  to 
Section  772(e)  (1)  and  (2)  of  the  Act. 

For  certain  transactions,  no  amounts 
were  reported  for  brokerage  and 
handling,  duty,  U.S.  inland  freight, 
credit,  and  warranty  expenses.  As  best 
information  available,  we  found  the 
average  of  each  of  the  expenses  and 
compared  it  to  the  average  gross  price 
reported.  The  resultant  percentages 
were  then  applied,  individually,  to  the 
gross  price  reported  for  each  transaction 
in  which  these  expenses  were  not 
reported. 

FAG  claimed  an  adjustment  for  losses 
or  gains  under  "other  revenue"  on  ESP 
sales.  This  loss  or  gain  represents  the 
per  unit  difference  between  the  actual 
return  in  deutsche  mark  to  FAG  and  the 
theoretical  return  in  deutsche  mark 
which  FAG  expected  to  receive  at  the 
time  FAG  priced  its  products,  due  to 
fluctuations  in  exchange  rates.  Since 
these  products  were  actually  priced  and 
invoiced  in  U.S.  dollars,  there  is  no  need 
to  adjust  United  States  price.  Therefore, 
we  disallowed  this  adjustment. 

We  have  excluded  from  our 
calculation  of  United  States  price  sales 
of  bearings  by  FAG  to  the  U.S. 
government  for  military/defense 
procurement.  These  sales  '.vere  made 
under  Schedule  8  of  the  TSUSA  and  will 
not  be  subject  to  any  antidumping 
duties.  [See.  e.g..  Final  Affirmative 
Antidumping  Duty  Determination: 
Titanium  Sponge  from  Japan.  (49  FR 
38687,  October  1, 1984).]  These  imports 
were  made  prior  to  enactment  of  Section 
1335  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  and  will 
not  be  subject  to  suspension  of 
liquidation.  With  respect  to  any  future 
sales  to  the  U.S.  government,  we  will 
determine  whether  these  sales  are 
exempt  from  antidumping  duties 
pursuant  to  the  terms  of  section  1335  of 
the  1988  Act. 

We  also  excluded  from  our 
calculation  of  United  States  price. 


replacement  bearings  for  defective 
products,  and  bearings  used  as 
promotional  samples:  both  provided 
free-of-charge  to  FAG's  customers. 

FAG  reported  purchase  price  sales  of 
ball  bearings  in  its  deficiency  response. 
However,  these  constitute  a  minimal 
percentage  of  FAG's  sales  to  the  United 
States.  Therefore,  we  did  not  include 
these  sales  in  our  calculation  of  United 
States  price. 

B.  BMN:  GMN  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  In  order  to  determine  identical 
merchandise  in  both  the  U.S.  and  home 
markets,  we  instructed  respondents  to 
assign  identical  products  a  unique 
"control  number."  In  its  response.  GMN. 
for  the  most  part,  appears  to  have  done 
this.  However,  in  some  instances,  GMN 
appears  to  have  assigned  different 
control  numbers  to  products  it 
considered  to  be  identical.  Since  we  are 
not  satisfied  that  matched  products  with 
different  control  numbers  are  in  fact 
identical,  we  have  limited  our  fair  value 
analysis  to  those  products  with 
matching  control  numbers  for  purposes 
of  the  preliminary  determination. 

All  of  GMN's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.,  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  brokerage  and 
handling,  foreign  inland  freight,  marine 
insurance,  ocean  freight,  U.S.  duty,  and 
U.S.  inland  freight,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  made 
further  deductions  from  ESP,  where 
appropriate,  for  credit,  indirect  selling 
expenses,  and  commissions,  pursuant  to 
sections  772(e)(1)  and  (2)  of  the  Act. 

Although  requested  in  our 
questionnaire.  GMN  did  not  report 
inventory  carrying  costs  on  its  U.S. 
sales.  Therefore,  as  best  information 
available,  we  calculated  inventory 
carrying  costs  based  on  information 
contained  in  GMN's  narrative  response 
and  computer  data  base. 

C.  INA:  INA  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  (See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market, 
matches  in  our  price-to-price 
comparisons. 

in  its  initial  submission,  INA  did  not 
report  sales  of  any  finished  bearings 
which  contained  imported  components 
and  were  further  manufactured  in  the 
United  States.  In  a  letter  dated  August 
22, 1988.  The  Department  instructed  INA 


to  report  all  sales  of  such  merchandise 
made  during  the  period  of  investigation. 
While  we  received  revised  sales 
information  which  included  such 
merchandise,  it  was  received  too  late  to 
be  used  for  the  preliminary 
determination.  Therefore,  we  have  used 
the  earlier  sales  information  as  best 
information  available. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  U.S.  warehouse  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  brokerage  and 
handling  (which  included 
containerization,  marine  insurance, 
ocean  freight,  U.S.  inland  freight  and 
insurance),  foreign  inland  freight,  foreign 
inland  insurance,  and  U.S.  duty,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  discounts  and  rebates. 
We  made  further  deductions  from  ESP, 
where  appropriate,  for  warranty 
expenses,  and  indirect  selling  expenses, 
pursuant  to  sections  772(e)(1)  and  (2)  of 
the  Act. 

For  the  following  expenses,  INA  used 
the  same  allocation  rates  for  U.S.  sales 
of  merchandise  from  INA-FRG,  INA- 
France  and  INA-UK:  brokerage  and 
handling,  foreign  inland  freight,  foreign 
inland  insurance,  packing  and  non-U. S. 
selling  expenses.  The  Department  has 
requested  that  INA  calculate  separate 
allocation  rates,  by  country,  for  these 
charges.  Also,  INA  has  calculated  its 
foreign  inland  freight,  ocean  freight  and 
packing  based  upon  value  rather  than 
weight  or  volume.  We  have  requested 
that  INA  calculate  revised  allocation 
rates  for  these  expenses  based  upon 
how  their  costs  were  incurred  [i.e.,  by 
weight,  volume,  etc.).  For  purposes  of 
the  preliminary  determination,  we  have 
accepted  INA's  allocation  rates  as  the 
best  information  available. 

D.  SKF:  In  order  to  meet  the  minimum 
reporting  requirement  of  33  percent  [see. 
"Alternative  Reporting  Requirements" 
section  of  this  notice),  SKF  had  to  report 
both  identical  and  similar  home  market 
matches  which  we  used  in  our  price-to- 
price  comparisons. 

We  calculated  ESP  based  on  packed, 
f.o.b.  or  delivered  prices  to  unrelated 
customers  in  the  United  Slates.  We 
made  deductions  from  ESP,  where 
appropriate,  for  brokerage  and  handling, 
duty,  foreign  inland  freight,  inland 
freight,  marine  insurance,  and  ocean 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for  cash 
discounts  and  rebates.  We  made  further 
deductions  from  ESP,  where 
appropriate,  for  commissions,  credit.     , 


repacking  expenses  in  the  United  States, 
technical  service  expenses,  warranty 
expenses,  and  indirect  selling  expenses, 
pursuant  to  sections  772(e)  (1)  and  (2)  of 
the  Act. 

SKF  reported  purchase  price  sales  of 
ball  bearings  during  the  POI.  However, 
these  constituted  a  minimal  percentage 
of  SKF  sales  to  the  United  States. 
Therefore,  we  did  not  include  these 
sales  in  our  calculation  of  United  States 
price. 

In  its  narrative  response,  SKF 
provided  an  average  unit  charge  for 
foreign  inland  freight  for  each  of  the 
three  SKF  companies  under 
investigation  in  the  FRG.  However,  in  its 
data  submissions,  SKF  did  not  report 
values  for  this  charge.  Therefore,  we 
calculated  foreign  inland  freight  based 
on  the  information  provided  in  its 
narrative  response. 

SKF  claimed  that  the  category  "other 
expenses"  should  be  used  as  an 
adjustment  to  its  United  States  price  to 
account  for  data  entry  and  invoicing 
errors.  The  data  included  both  positive 
and  negative  values.  Given  that  SKF  did 
not  provide  any  information  regarding 
how  this  adjustment  should  be  treated, 
i.e..  whether  it  should  be  added  or 
subtracted  from  United  States  price,  we 
added  these  expenses  to  United  States 
price. 

//.  Spherical  Roller  Bearings 

FAG:  FAG  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  [See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

We  calculated  ESP  for  spherical  roller 
bearings  based  on  packed,  c.i.f.,  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

FAG  reported  purchase  price  sales  of 
spherical  roller  bearings  in  its  original 
response.  However,  these  constitute  a 
minimal  percenteage  of  FAG's  sales  to 
the  United  States.  Therefore,  we  did  not 
include  these  sales  in  our  calculation  of 
United  States  price 

///.  Cylindrical  Roller  Bearings 

A  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 


We  calculated  ESP  for  cylindrioel 
roller  bearings  based  on  packed,  c.i.f., 
and  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

FAG  reported  purchase  price  sales  of 
cylindrical  roller  bearings  in  its 
deficiency  response.  However,  these 
constitute  a  minimal  percentage  of 
FAG's  sales  to  the  United  States. 
Therefore,  we  did  not  include  these 
sales  in  our  calculation  of  United  States 
price. 

B.  INA:  INA  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See,  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  al  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
cylindrical  roller  bearings  based  on 
packed,  f.o.b.  U.S.  warehouse  prices  to 
unrelated  customers  in  the  United 
States.  The  adjustements  were  identical 
to  those  described  above  for  ball 
bearings. 

C.  SKF:  SKF  rported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  [See.  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

All  of  SKF's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
cylindrical  roller  bearings  based  on 
packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings,  except  for  commissions  (which 
are  applicable  only  to  sales  of  ball 
bearings). 

IV.  Needle  Roller  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See,  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  FAG's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
needle  roller  bearings  based  on  packed, 
c.i.f.,  and  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  INA:  INA  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 


were  identical  to  products  sold  in  the 
home  market.  [See,  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  INA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
needle  roller  bearings  based  on  packed, 
f.o.b.  U.S.  warehouse  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

C.  SKF:  SKF  repoted  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
markets.  [See,  "Alternative  Reporting 
Requirements"  section  of  this  notice.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

All  of  SKF's  U.S.  sales  were  ESP 
transaction.  We  calculated  ESP  for 
needle  roller  bearings  based  on  packed, 
f.o.b.  or  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
for  commissions  (which  are  applicable 
only  to  sales  of  ball  bearings.) 

V.  Plain  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  markets.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  FAG's  U.S.  sales  were  ESP 
transaction.  We  calculated  ESP  plain 
bearings  based  on  packed,  c.i.f.,  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

B.  SKF:  SKF  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  European  port  prices  to 
unrelated  customers  in  the  United 
Stales.  We  made  deductions  from 
purchase  price,  where  appropriate,  for 
foreign  inland  freight,  in  accordance 
with  section  772(d)(2)  of  the  Act. 

We  calculated  ESP  for  plain  bearings 
based  on  packed,  f.o.b.  or  delivered 
prices  to  unrelated  customers  in  the 
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United  States.  The  adjustments  were 
identicial  to  those  described  above  for 
ball  bearings  expect  for  commissions 
(which  are  applicable  only  to  sales  of 
hall  bearings  ) 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales.  The 
calculation  of  foreign  market  value  of 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FAG:  We  calculated  foreign  market 
value  based  on  packed,  c.i.f.  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight,  inland  insurance,  home 
market  packing,  and  discounts  and 
rebates.  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  commissions,  credit,  technical 
service  expenses,  and  warranty 
expenses.  We  also  deducted  certain 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  Since  all  home 
market  products  used  in  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

FAG  claimed  product  liability 
premiums  and  advertising  expenses  as 
direct  selling  expenses.  These  claims 
were  not  adequately  supported  and, 
therefore,  we  treated  them  as  indirect 
selling  expenses. 

FAGs  response  included  a  claim  for 
home  market  "indirect  selling 
e3a)enses".  Although  requested  in  our 
original  and  supplemental 
questionnaires.  FAG  failed  to  provide  an 
itemized  breakdown  of  these  indirect 
expenses  claimed.  Therefore,  we  have 
disallowed  these  expenses  for  purposes 
of  this  preliminary  determination.  If  the 
appropriate  information  is  submitted 
and  verified,  we  will  consider  it  for  the 
final  determination. 

B.  GMN:  We  calculated  foreign 
market  value  based  on  delivered  prices 
to  unrelated  customers  in  the  home 
market.  We  made  deductions  from  the 
home  market  price,  where  appropriate, 
for  inland  freight,  inland  insurance, 
home  market  packing  and  cash 
discounts.  We  added  U.S.  packing  to  the 
home  market  price  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Since  al'  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  GMN  claimed  a  deduction  for 


commissions  paid  in  the  home  market,   ^ 
some  of  which  appear  to  have  been  paid 
to  related  parties.  Given  that  the 
response  has  not  clearly  described  the 
terms  and  conditions  of  the 
commissions,  we  have  only  considered 
as  direct  expenses  those  commissions 
paid  to  unrelated  parties.  Those 
commissions  paid  to  related  parties 
have  been  treated  as  indirect  selling 
expenses,  which  have  been  deducted, 
along  with  other  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.15(c).  Since  all  home  market 
products  used  in  fair  value  comparisons 
are  identical  to  the  products  sold  in  the 
United  States,  no  adjustments  for 
physical  differences  in  merchandise 
were  required. 

GMN  calculated  home  market  inland 
freight  based  on  a  sampling  of  home 
market  shipments.  For  purposes  of  this 
preliminary  determination,  we  have 
accepted  respondent's  information  as 
the  best  information  available.  We  have 
notified  GMN  that  this  information  must 
be  supplemented  and  verified  in  order  to 
be  considered  for  purposes  of  the  final 
determination. 

C.  INA:  We  calculated  foreign  market 
value  based  on  delivered  prices  to 
unrelated  customs  in  the  home  market. 
We  added  interest  revenue  earned  on 
each  transaction,  where  appropriate. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight,  inland  insurance,  home 
market  packing,  and  discounts  and 
rebates.  We  added  U.S.  packing  to  the 
home  market  price  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  deducted  credit  expenses  from 
home  market  price.  We  also  deducted 
certain  indirect  selling  expenses  in 
accordance  with  19  CFR  353.15(c).  Since 
all  home  market  products  used  in  fair 
value  comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

INA's  response  included  a  claim  for 
home  market  "indirect  selling 
expenses".  Although  requested  in  our 
original  and  supplemental 
questionnaries,  INA  failed  to  provide  an 
itemized  breakdown  of  these  indirect 
expenses  claimed.  Therefore,  we  have 
disallowed  these  expenses  for  the 
purposes  of  this  preliminary 
determination.  If  the  appropriate 
information  is  submitted  and  verified, 
we  will  consider  it  for  the  final 
determination. 

INA  has  calculated  its  foreign  inland 
freight  and  packing  based  on  value 
rather  than  weight  or  volume.  We  have 
requested  that  LNA  calculate  revised 
allocation  rates  for  these  expenses 


based  upon  how  their  costs  were 
incurred  (i.e.,  by  weight,  volume,  etc.). 
For  purposes  of  the  preliminary 
determination,  we  have  accepted  INA's 
allocation  rates  as  the  base  information 
available. 

D.  SKF:  We  calculated  foreign  market 
value  based  on  c  &  f  or  c.i.f.  prices  to 
unrelated  customers  in  the  home  market. 
We  added  interest  revenue  earned  on 
each  transaction,  where  appropriate. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  h'eight  and  home  market  packing. 
We  added  U.S.  packing  to  the  home 
market  price,  in  accordance  with  section 
773(a)(l)of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit  and  warranty  expenses.  We 
also  deducted  certain  indirect  selling 
expenses  in  accordance  with  19  CFR 
353.15(c).  We  made  further  adjustments 
where  applicable,  to  the  home  market 
price  to  account  for  physical  differences 
in  merchandise  in  accordance  section 
773(a)(4)(C)of  the  Act. 

SKF  stated  that  it  calculated  its  home 
market  packing  costs  based  on  two 
charges:  transport  packing  and  product 
packing.  For  product  packing,  SKF 
based  its  calculation  on  the  ten  highest 
priced  products.  We  disallowed  this 
portion  of  home  market  packing  for  all 
sales  because  we  were  not  satisfied  that 
SKF's  methodology  appropriately  valued 
these  expenses. 

SKF's  response  included  a  claim  for 
home  market  "indirect  selling 
expenses".  Although  requested  in  our 
original  and  supplemental 
questionnaires,  SKF  failed  to  provide  an 
itemized  breakdown  of  these  indirect 
expenses  claimed.  Therefore,  we  have 
disallowed  these  expenses  for  the 
purposes  of  this  preliminary 
determination.  If  the  appropriate 
information  is  submitted  and  verified, 
we  will  consider  it  for  the  final 
determination. 

SKF  claimed  home  market  cash 
discounts,  rebates,  and  technical 
services  as  direct  selling  expenses. 
However,  those  claims  were  not 
adequately  supported  and,  therefore,  we 
treated  them  as  indirect  selling 
expenses. 

SKF  also  claimed  an  adjustment  for  a 
category  labelled  "other  expenses". 
However,  no  description  of  these 
expenses  was  provided.  Therefore,  these 
expenses  were  disallowed. 

//.  Spherical  Roller  Bearings 

A.  FAG:  Following  the  methodology 
for  determining  home  market  viability. 
we  found  that  the  home  market  sales  of 


spherical  roller  bearings  were  not  of  a 
sufficient  quantity  to  provide  an 
adequate  basis  for  foreign  market  value. 
(  See,  "Such  or  Similar"  section  of  this 
notice.)  In  our  original  questionnaire,  we 
had  requested  that  respondent  provide 
third  country  sales  information  where 
the  home  market  was  determined  to  be 
not  viable.  FAG  did  not  provide  us  with 
this  information.  Therefore,  on 
September  26, 1988,  we  issued  a  letter  to 
FAG  again  requesting  third  country 
sales  data.  On  September  29,  and 
October  4, 1988,  FAG  submitted 
arguments  challenging  the  Department's 
finding  that  the  home  market  is  not 
viable.  Moreover,  while  respondent 
argued  that  it  would  not  be  possible  to 
provide  third  country  data  in  a  timely 
manner,  it  did  indicate  that  it  would  be 
able  to  submit  constructed  value 
information,  which  it  did  on  October  6 
and  20, 1988.  However,  this  information 
was  submitted  too  late  to  be  considered 
for  the  preliminary  determination. 
Therefore,  we  had  to  rely  on  best 
information  available  as  required  by 
section  776(c)  of  the  Act,  which  for  this 
determination  was  FAG's  non-viable 
home  market  sales  information.  We 
calculated  foreign  market  value  for 
spherical  roller  bearings  based  on 
packed,  c.i.f  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

///.  Cylindrical  Roller  Bearings 

A.  FAG:  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  packed,  c.i.f.  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  INA:  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  delivered  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

C.  SKF:  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  the  c  &  f  or  c.i.f.  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

IV.  Needle  Roller  Bearings 

A.  FAG:  We  calculated  foreign  market 
value  for  needle  roller  bearings  based 
on  packed,  c.i.f.  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  INA:  We  calculated  foreign  market 
value  for  needle  roller  bearings  based 
on  delivered  prices  to  unrelated 
customers  in  the  home  market.  The 


adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

C.  SKF:  We  calculated  foreign  market 
value  for  needle  roller  bearings  based 
on  the  c  &  f  or  c.i.f.  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

V.  Plain  Bearings 

A.  FAG:  We  calculated  foreign  market 
value  for  plain  bearings  based  on  the 
packed,  c.i.f.  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  SKF:  We  calculated  foreign  market 
value  based  on  c  &  f  or  c.i.f.  prices  to 
unrelated  customers  in  the  home  market. 
We  added  interest  revenue  earned  on 
each  transaction,  where  appropriate. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight.  We  added  U.S.  packing  to 
the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses  and 
U.S.  technical  service  expenses  pursuant 
to  19  CFR  353.15.  Since  all  home  market 
products  used  in  the  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

For  comparisons  involving  ESP,  we 
calculated  foreign  market  value  for  plain 
bearings  based  on  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

SKF  stated  that  it  calculated  its  home 
market  packing  costs  based  on  two 
charges?  transport  packing  and  product 
packing.  For  product  packing,  SKF 
based  its  calculation  on  the  ten  highest 
priced  products.  For  the  reasons 
discussed  above,  we  disallowed  this 
portion  of  home  market  packing  for  all 
sales.  In  addition,  for  transport  packing 
on  sales  of  plain  bearings,  SKF  allocated 
transport  packing  costs  to  all  sales 
during  the  period  of  investigation 
although  the  narrative  response  states 
that  packing  is  generally  not  included  in 
the  price  for  certain  customers. 
Therefore,  we  also  disallowed  SKF's 
home  market  claim  for  the  transport 
packing  portion  of  home  market  packing 
costs  for  SKF  sales  of  plain  bearings. 

SKF  claimed  home  market  technical 
service  expenses  as  a  direct  selling 
expense.  However,  that  claim  was  not 
adequately  supported  and,  therefore,  we 
treated  these  expenses  as  indirect 
selling  expenses. 


Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  comparisons  involving 
ESP  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
U.S.  sales,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  August  1, 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  the  FRG.  Section 
733(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)  (i)  there  is  a  history  of  dumping  in  the 
United  Stales  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 

(il)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  sutijecl 
of  the  investigation  al  less  than  its  fair  value; 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  the  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
investigations  whether  imports  have 
been  massive  by  examining  the 
Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  these  investigations 
that  company-specific  data  on 
shipments  of  the  subject  merchandise 
are  the  most  appropriate  basis  for  our 
preliminary  determinations  of  critical 
circumstances.  Furthetmore,  we  believe 
that  company-specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

We  have  asked  all  respondents  in 
each  of  the  AFB  investigations  to  supply 
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monthly  volume  shipment  data  from 
January  1986  through  the  present  in 
order  for  the  Department  to  base  the 
critical  circumstances  determinations  on 
company-specific  data.  SKF  has  failed 
to  provide  the  Department  with 
shipment  data  for  plain  bearings. 
Therefore,  as  best  information  available, 
we  are  assuming  that  imports  of  plain 
bearings  form  SKF  have  been  massive 
over  a  relatively  short  period  of  time. 
Based  on  our  analysis  of  the  monthly 
shipment  data  submitted  by 
respondents,  we  have  preliminarily 
found  that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  imports  of  the 
following  classes  or  kinds  of 
merchandise  form  the  companies  listed 
below  have  been  massive  over  a 
relatively  short  period  of  time. 

1.  Ball  Bearings— INA.  SKF 

2.  Spherical  Roller  Bearings— FAG 

3.  Cylindrical  Roller  Bearings— FAG, 
SKF 

4.  Needle  Roller  Bearings— SKF 

5.  Plain  Bearings— SKF 
Therefore,  we  find  that  the  requirements 
of  section  733(e)(1)(B)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
subject  merchandise  by  FRG 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  [See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29, 1987).)  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient.  [See.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan  (53  FR  12552. 
April  15. 1988).J  Since  FAG.  INA,  and 
SKF  sell  in  the  United  States  through 
related  companies,  and  their  margins 
are  sufficiently  high,  we  find  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  for  these  companies  with  respect  to 
the  classes  or  kinds  listed  below. 
Therefore,  the  following  chart  sets  forth 
our  company-specific  preliminary 


determinations  with  respect  to  the 
existence  of  critical  circumstances  for 
each  company  and  each  class  or  kind  of 
merchandise  form  the  FRG. 


further  notice.  The  weighted-average 
margins  are  as  follows: 


Critical 
circum- 
stances: 

Ball  bearings: 

RMN                         

No. 

FAfi                                    

Na 

INA 

SKF 

Yes. 
Yes. 

All  Others 

No. 

Spherical  rollef  beamgs; 

FAG „ 

All  Others _ 

Cylindrical  roller  l)eanngs; 

FAG 

Yes. 
Yes. 

Yes 

INA 

No. 

SKF 

Yes. 

All  others 

Yes. 

Needle  roller  tieanngs: 
FAG 

No. 

INA 

No. 

SKF „ 

All  others 

Yes. 
No. 

Rain  beanngs: 
FAG 

No. 

SKF „ 

AU  others 

Yes. 
No. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
form  the  FRG,  as  defined  in  the  "Scope 
of  Investigations"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(d)(1)  of  the  Act.  For  entries 
of  those  products  from  those 
manufacturers,  producers,  and  exporters 
in  the  FRG  where  we  have  preliminarily 
determined  that  critical  circumstances 
exist  (see,  ther  "Critical  Circumstances" 
section  of  this  notice),  we  are  instructing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  such  entries  that  are 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
733(e)(2)  of  the  Act.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
the  FRG  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 


^e^ht- 

average 
margm 
percent- 
age 

Ball  t>earings: 

FAG 

GMN 

80.38 
21  .S2 

INA 

30.60 

SKF 

132.25 

All  others 

70.04 

Spherical  roller  beanngs: 

FAG „„ 

All  others „_ 

48.47 
48.47 

Cylindncal  roller  t>earings; 

FAT 

52.96 

INA 

SKF 

10.05 
76.27 

All  others 

52.46 

Needle  roller  bearings: 
FAG 

115  40 

INA 

42  79 

SKF 

All  others 

55.66 
48.97 

Plain  bearir>gs: 
FAT 

85.39 

SKF 

118.96 

All  others 

115.89 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determinations 
or  45  days  after  our  final  determinations, 
if  affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


After  requesto  for  kcariags  ave  received, 
we  vrHl  notify  aft  interested  parties  ef 
the  date,  time,  and  place  of  die  hearing. 

Requests  should  contain:  (l)The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  ceasans  fbr  attending;  and  (4)  a 
list  of  tbe  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  versron  and  seven  copies  of 
the  nonproprietary  version  of  liie  pre- 
hearing briefs  must  be  submitted  to  the 
AssiStat  Secretary  at  least  seven  days 
prior  to  the  schedule  date  of  the  pubfic 
hearing.  Orai  presentations  wiH  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  wrlf  be  considered  if 
received  not  Bess  than  30  days  befbre  the 
final  determinations  are  dne  or,  if  a 
hearing  is  held,  within  seven  days  affier 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  733(fl  of  the  Act  (19 
U.S.C.  1673b(f)J* 
Jan  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 
October  27, 1988. 

Appendix  L — Scope  of  these  Investigations 

The  products  covered  by  these 
investigahons,  certain  bearings  (other  thffli 
tapered  roUra'beanngir),  mountnlor 
unmounted,  and  psi*  tiiereot  constiiute  the 
following  separate  "classes  or  kiods"  a£ 
merchandise  a»  outlined  below. 

(1)  Ball  Bearings,  Mounted  or  Unmounted. 
and  Parts  TbereofXhBse  products  include  all 
antifriction  hearings  which  employ  balls  as 
the  rolling  element.  Imports  of  ttrese  prtjducts 
are  classified  under  the  following  categories: 
antifriction  balls  (Tariff  Schedules  of  the 
United  States  Annotated  [TStlSAJ  items 
680.3025  ami  860.3030):  ball  besrings  with 
integral  shafts  (TSUSA  item  esaaaOO);  ball 
bearings  (Laciuding  radial  ball  bearings)  and 
parts  thereof  (TaJSA  items  680.3704. 
680.3708,  680.3712,  680.3717,  680.3718, 
680.3722.  689;3727,  and  680.3728);  ball  bearing 
type  pillowr  blocks  and  parts  threof  (TSUSA 
items  681.0410  and  681.0430);  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  pais  diereof  (TSUSA  items 
661.1010  and  681.1030);  and  other  bearings 
(except  tapered  caller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  FiniRhed  hut 
unground  or  semiground  balls  are  not 
included  iix  tlie  scope  of  this  investigation. 

Imparts  o£  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
6482.10.10.  8482.10.50.  8482.80.00.  8482.91.00, 
8482.99  10,  8482.99.70,  8483.20.40.  8483.20.80, 


8483.30.40,  8483.30.W.  8483.9020.  B4B3Ja3a 
8483.90.70;  l7aB.S0J0.  i70B.80JO.  W^SmSfk 

(2)  SphmgaiBaUer Beanngs.  Moantmd  or 
Unmounted,  andPartt  Tharaaf:  These 
products  inrliiAt  all  antifriction  bearings 
which  emvlajf  spherical  rollers  as  the  rolling 
element  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
spherical  roller  bearings  and  parts  thereof 
(TSUSA  item*  880.385Z  and  680.3866);  roUsr 
bearing  t^cpe  plllaw  blaeks  and  parts  there  af 
(TSUSA  iteaw  OBLOtia  and  681.0430);  raMer 
bearing  tjcp*  fUnga.  take-up,  cortrid^.  and 
hanger  unitSk  and  parts  thereof  (TSUSA  items 
681.1010  and  6B1.103O);  and  otlier  roller 
bearings  (except  tapeied  roller  bearings)  and 
part*  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  winch  employ  spherical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation;  aU 
other  products  entoing  under  thi»  TSUSA 
item  are  not  subpect  to  igvestignrinn. 

Imparts  of  tfaeae  products  are  also 
classified  iinder  the  follovring  HTS 
subheadings:  B4a2.3aQ0,  8482.80.00.  8482.91.00 
8482.90.50,  84a2.99.7a  8483.20.40,  8483.20.80. 
&483.3a<ffi,  8483.30.80.  848a.90.2a  8483.90.30. 
8483.90.7t).  8708.50.50,  87Qa6030,  8708.99.50. 

(3)  Cylindrical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Ports  Thereof  These 
products  inciode  alt  anfririction  brearings 
which  employ  cytindricai  rollers  as  the  rolling 
element.  linpaL-ts  of  these  products  are 
classified  under  the  {aUannng  categories: 
antifrictiini  raliers  (TSUSA  item  VBQJMO\, 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.a«afB); 
roller  bearing  type  flange,  take-up,  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  68T.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  660.3960).  Wheel 
hub  units  which  employ  cylindrical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  8aZJ29&  are  subject  tn  investigation;  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8182J0.00.  8482.80.00, 
8482.91.00.  8482.99.70.  8483.20.4a  8483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20,  8483.90.30. 
8483.90.70,  8708.50.50,  8706.60.50,  8708.99.50. 

(4)  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  iolLowing  categories: 
antifriction  rollers  (TSUSA  item  880.3040): 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430); 
roller  bearing  type  flange,  take-up.  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (exc^t  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  needle  rollers  as  the 
rolling  element  entering  under  TSUSA  item 
692.3296  are  sutjject  to  investigation;  all  other 
products  entering  under  this  TSUSA  item  are 
not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 


subheadings:  B«82.404a  8482jaoa 
6482.91.m  84a2.m7«.  84«3.20.4D,  8483JILaB. 
8483.3a4<i  anasaMX  84n.9iL2a.  8483.90.3a 
8483.0070  a708.5asa  8708Jia50,  870099.50 

(5)  Plain  Beaeinga,  Mouaied  or  Uniuounted, 
and  parts  Thereof  These  products  include 
all  plain  bearings  which  do  not  employ  rolling 
elements.  Plain  liearings  entering  under 
TSUSA  items  681.3900  and  692.3295  are 
subject  to  investigation:  other  products 
entering  under  these  TSUSA  items  are  not 
subject  to  investigation. 

Imports  ok  these  products  af*  afao 
classified  under  the  foUowin^  HTS 
subheading;  8483.30.40  8483.30^0,  8483.9020. 
8483.90.30,  8496.90.00.  8708.99.50 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc),  all  such 
parts  ore  included  in  the  scope  of  these 
investigations.  For  anfviahed  parts  (inner 
race,  outer  race,  rollers,  balls,  etc.),  such 
parts  are  included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  he  performed  on  the  part  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the  part 
will  l)e  subject  to  heat  treatment  after 
importation. 

(FR  Doc.  88-25792  Filed  ll-«-88;  8:45aml 
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Preliminary  Determimilioiie  el  Sales  at 
Less  Than  Fair  ¥^He:  AnIiMctkin 
Bearings  (Ollwr  Than  Tap««d  RoWer 
Bearings)  and  Parts  Ttefcof  From  Italy 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 


SUMMARY:  We  preliminarily  determine 
that  antifriction  bearings  (other  than 
tapered  rollpc^arings)  and  parts 
thereof  from  Italy  are  being,  or  are  likely 
to  be,  sold  in  the  United  Slates  at  less 
than  fair  value.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof  from  Italy.  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  detenninations 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  from 
Italy  as  described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If 
these  investigations  proceed  normally, 
we  will  make  our  final  determinations 
by  January  10, 1989. 
EFFECTIVE  DATE:  November  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Taverman,  Carole  Showers,  or 


BEST  COPY  AVAILABLE 
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Bradford  Ward,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230,  telephone:  (202) 
377-0161.  377-3217,  or  377-2239. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Determinations 

We  preliminarily  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise)  from  Italy  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
'Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
classes  or  kinds  of  AFBs  from  Italy,  as 
outlined  in  the  "Critical  Circumstances" 
section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
15075.  April  27, 1988),  the  following 
events  have  occurred.  On  May  17, 1988, 
the  ITC  determined  that  there  is 
reasonable  indication  that  U.S. 
industries  are  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Italy  (53  FR  18909, 
May  25, 1988). 

On  May  31. 1988,  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaires  to  FAG  Cuscinetti 
S.p.A.  (FAG);  Industria  Cuscinetti  S.p.A. 
(ICSA):  and  RIV-SKF  Officine  Di  Viilar 
Perose,  S.p.A.  (SKF).  These  companies 
account  for  a  substantial  portion  of 
e.xports  of  the  subject  merchandise  from 
Italy  to  the  United  States  during  the 
period  of  investigation. 

The  remaining  sections  of  the 
questionnaire  were  issued  on  June  15. 
1988.  Responses  to  Section  A  were  due 
on  )une  14, 1988,  and  responses  to  the 
remaining  sections  were  due  on  July  15, 
1988. 

On  July  13, 1988,  we  issued  a  decision 
memorandum  stating  that  the  subject 
merchandise  constitutes  five  classes  or 
kinds  of  merchandise  [see,  "Class  or 
Kind  of  Merchandise"  section  of  this 
notice).  In  light  of  this  decision,  the 
Department  re-examined  the  sufficiency 
of  petitioner's  less  than  fair  value 
(LTFV)  allegations  for  each  class  or  kind 
of  merchandise  from  Italy.  The 
Department  afforded  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 


allegations  for  particular  classes  or 
kinds  of  merchandise  where  needed.  On 
August  1,  2,  and  29. 1988.  petitioner 
submitted  additional  data.  We 
determined  that  petitioner  provided 
sufficient  information  in  support  of  the 
LTFV  allegations  for  each  class  or  kind 
of  merchandise  from  Italy. 

However,  since  plain  bearings  enter 
the  United  States  under  a  basket  TSUSA 
category,  we  are  unable  to  definitively 
establish  whether  plain  bearings  were 
imported  from  Italy  during  the  period  of 
investigation.  In  addition,  we  are  unable 
to  specifically  identify  any  Italian 
exporters  of  plain  bearings  to  the  United 
States.  Therefore,  we  have  preliminarily 
determined  that  plain  bearings  from 
Italy  are  not  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  will  continue  to  attempt  to 
establish  whether  plain  bearings  from 
Italy  were  imported  and  attempt  to 
identify  any  Italian  exporters  of  plain 
bearings  to  the  United  States  during  the 
period  of  investigation  for  purposes  of 
our  final  determination. 

On  July  15, 1988,  the  Department 
determined  that  these  investigations  are 
extraordinarily  complicated  in 
accordance  with  section  733(c)(l)(B)(i) 
of  the  Act,  and  postponed  the 
preliminary  determinations  until  no  later 
than  October  27. 1938  (53  FR  27738,  July 
22, 1988). 

On  August  8, 1988.  we  issued  revised 
reporting  requirements  based  on  our 
decision  to  simplify  these  investigations 
(see.  "Alternative  Reporting 
Requirements"  section  of  this  notice). 
Accordingly,  response  deadlines  were 
extended  several  times,  with  the  final 
due  date  for  responses  being  no  later 
than  September  6, 1988.  A  number  of 
supplemental  and  deficiency 
questionnaires  were  issued  subsequent 
to  that  dale.  Supplemental  responses 
were  received  from  the  respondents 
prior  to  these  preliminary 
determinations. 

Standing 

During  the  period  April  27  through 
September  29, 1988,  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's 
standing  to  file  the  petition  and 
requesting  dismissal  of  the  petition  on 
the  grounds  that  it  was  not  filed  by  "an 
interested  party"  "on  behalf  of  the 
United  States  industry  as  required  by 
section  732(b)(1)  of  the  Act.  Section 
771(9)(c)  of  the  Act  defines  "interested 
party"  to  include  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product."  With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC 
categorization  of  the  subject 


merchandise  into  six  like  products  is 
identical  to  the  five  classes  or  kinds  of 
merchandise  subject  to  these 
investigations.  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesalere 
in  the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  interested 
party  *  *  *  files  a  petition  *   *  *  on 
behalf  of  an  industry."  Section  732(b)(1) 
of  the  Act.  As  we  have  stated  in  prior 
cases  [see.  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
'  Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794.  February  28. 
1987)  and  Final  Negative  Countervailing 
Duty  Determinations;  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysia  (50  FR  9852.  March  12, 1985)], 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  until  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unf.tir  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  support  the  petition.  The  only 
requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry.  To 
meet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  are  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  major 
proportion  of  the  domestic  industry. 

In  order  to  determine  whether  a  major 
proponent  of  the  domestic  industry 
opposes  the  petition,  on  October  14, 
1988.  we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of  T!ie 


Torrington  Company.  Responses  to  the 
standing  questionnaires  are  due  on 
October  28. 1968.  We  will  continue  to 
examine  the  stancRng  iwue  for  purposes 
of  the  final  determinations. 

Scope  of  Investigations 

The  United  Stztsa  has  developed  a 
system  of  tariff  classification  based  on 
the  intematioDal  harmonized  system  of 
customs  DomsacLature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  fHTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  iiumber(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(3)  and 
the  appropriate  HTS  item  nuraber(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitions  to  include 
the  appropriate  HTS  item  number(s)  as 
well  as  the  TSUSA  item  number(s)  in  all 
petitions  filed  with  the  Department 
through  the  end  of  this  year.  A  reference 
copy  of  the  HTS  is  available  for 
consultation  in  the  Central  Records  Unit. 
Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

For  a  complete  description  of  the 
products  subject  to  these  investigations, 
see  Appendix  I  attached  to  this  notice. 

Class  or  Kind  of  Merchandise 

In  our  notice  of  initiation  (53  FR  15076. 
April  27, 1988)  we  treated  the  subject 
merchandise  as  one  "class  or  kind  of 
merchandise."  Subsequent  to  initiation, 
we  received  numerous  comments  from 
petitioner,  respondents,  and  other 
interested  parties  in  these  investigations 
on  whether  the  subject  merchandise 
constitutes  one  or  more  classes  or  kinds 
of  merchandise.  After  careful 
consideration  of  all  views  expressed, 
and  based  on  our  discussions  with 
product  experts  at  the  U.S.  Customs 
Service,  the  ITC,  and  within  the 
Department,  we  issued  a  decision 
memorandum  on  July  13, 1988.  stating 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  as  follovfs: 


1.  Ball  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Ball 
Bearings^ 

2.  Spherical  Roller  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof 
(Spherical  Roller  Bearings) 

3.  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof  (Cylindrical  Roller  Bearings) 

4.  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  (Needle 
Roller  Bearings) 

5.  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  (Plain 
Bearings) 

This  July  13, 1988  decision 
memorandum  is  on  file  in  the  Central 
Records  Unit 

Alternative  Reporting  Requirements 

Pursuant  to  19  CFR  353.38(a).  the 
Department  "normally  will  examine  at 
least  60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation."  Due  to  the  enormous 
volume  of  sales  by  respondents  during 
the  period  of  investigation  and  the 
complexity  of  identifying  similar 
merchandise,  we  have  attempted  to 
reduce  the  reporting  requirements  for 
respondents  while  maintaining  a 
reasonable  basis  for  our  analysis. 
Accordingly,  on  July  15, 19aa  we  issued 
a  letter  to  all  interested  parties 
requesting  comments  on  two 
alternatives  to  our  standard 
methodology.  One  alternative  was  to 
select  at  random  a  certain  number  of 
products  sold  in  the  United  States  and 
to  compare  the  U.S.  prices  for  those 
products  with  the  home  market  prices  of 
identical  or  similar  merchandise,  as 
appropriate. 

The  second  alternative  was  as 
follows;  if  at  least  33  percent  by  volume 
of  the  respondent's  U.S.  sales  could  be 
compared  to  home  market  sales  of 
identical  products,  then  fair  value 
comparisons  would  be  Umited  to 
identical  comparisons.  If  a  respondent 
failed  to  reach  the  33  percent 
requirement  with  identical  matches, 
then,  in  addition  to  identical 
comparisons,  we  would  compare  the 
largest  volume  products  sold  in  the 
United  States  to  similar  products  sold  in 
the  home  market  within  each  class  or 
kind  category  until  the  33  percent 
threshold  was  met. 

After  reviewing  comments  from 
interested  parties  on  this  issue,  we 
selected  the  second  alternative.  The 
August  5, 1988  memorandum  outlining 
the  procedures  outlined  above  is  on  file 
in  the  Central  Records  Unit. 


Cost  of  Production  Allegations 

Based  on  information  presented  in  the 
petition  and  supplemental  submission, 
on  April  20. 1988.  we  initiated  an 
investigation  of  sales  at  LTFV  from 
Italy.  At  that  time,  we  also  initiated  an 
investigation  of  whether  sales  in  the 
home  market  were  being  made  at  prices 
below  the  cost  of  production  (COP).  As 
stated  above,  on  July  13. 1988,  we  issued 
a  decision  memorandum  stating  that  the 
products  under  investigation  constitute 
five  separate  classes  or  kinds  of 
merchandise.  [See.  "Class  or  Kind  of 
Merchandise  "  section  of  this  notice.J 
Accordingly,  on  July  22. 1988,  the 
Department  requested  that  petitioner 
submit  evidence  of  sales  at  below  the 
COP  for  each  class  or  kind  of 
merchandise  under  investigation  for 
which  sufficient  information  had  not 
been  provided.  In  addition,  several 
respondents  objected  to  the 
Department's  decision  to  iiutiate  COP 
investigations.  Citing  Al  Tech  Specialty 
Steel  Corp.  v.  United  States.  575  F.  Supp. 
1277  (Crr  1983)  (.4/  Tech.  these 
respondents  argued  that  petitioner's 
sales  below  cost  allegations  were 
deficient  because  they  were  based  on 
country-wide,  rather  than  company- 
specific  home  market  pricing  data.  After 
review  of  these  comments,  the  Al  Tech 
decision,  and  Section  773(b).  on  August 
22. 1968.  we  discontinued  the  COP 
investigations,  but  allowed  petitioner 
additional  time  to  submit  company- 
specific  home  market  price  information 
to  substantiate  its  allegations  of  sales  at 
below  the  COP.  The  August  22. 1988 
decision  memorandum  outlining  our 
analysis  of  this  issue  is  on  file  in  the 
Central  Records  Unit.  Petitioner 
submitted  such  new  allegations  of  home 
market  and  third  counti-y  sales  below 
the  COP.  as  appropriate. 

After  analyzing  petitioner's  new 
allegations  and  the  numerous 
supplements  thereto,  we  have 
determined  that  sufficient  company- 
specific  allegations  have  been  provided 
with  respect  to  the  following: 

1.  Ball  Bearings— SKF.  FAG 

2.  Spherical  Roller  Bearings— FAG 
Therefore,  the  Department  has 
reinstated  COP  investigations  for  these 
companies  with  respect  to  the  classes  or 
kinds  of  AFBs  listed  above. 

Voluntary  Respondents 

On  July  1, 1988.  we  issued 
questionnaires  to  companies  which  had 
expressed  an  interest  in  submitting 
voluntary  responses  in  these 
investigations.  However,  no  responses 
were  received. 
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Period  of  Investigation 

The  period  of  investigation  is  October 
1. 1987  through  March  31,  1988. 

Such  or  Similar  Comparisons 

To  determine  whether  there  are 
sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  we  normally  compare  the 
volume  of  home  market  sales  to  the 
volume  of  sales  to  third  countries  within 
each  respective  such  or  similar  category. 

In  developing  criteria  for  such  or 
similar  comparisons,  we  reviewed  the 
matching  criteria  set  forth  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan,  (52  PR  30790, 
August  17, 1987).  In  addition,  we  sought 
and  considered  comments  from 
interested  parties  and  consulted  product 
experts  at  the  U.S.  Customs  Service,  the 
ITC,  and  within  the  Department.  Given 
the  enormous  number  of  products  sold 
and  the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  of  merchandise.  Therefore,  home 
market  viability  was  calculated  based 
on  home  market  and  third  country  sales 
of  each  class  or  kind  of  merchandise. 

Pursuant  to  our  alternative  reporting 
requirements,  where  33  percent  or  more 
of  U.S.  sales  by  volume  were  identical  in 
all  physical  respects  to  home  market 
products,  comparisons  of  similar 
merchandise  were  unnecessary  [see, 
"Alternative  Reporting  Requirements" 
section  of  this  notice).  In  those  instances 
where  similar  comparisons  were 
necessary  for  a  given  class  or  kind  of 
merchandise,  we  instructed  respondents 
first  to  narrow  the  pool  of  possible 
product  comparisons  by  matching  each 
of  the  following  criteria:  (1)  Number  of 
rows  of  rolling  elements,  (2)  load 
direction,  (3)  bearing  design,  and  (4) 
precision  rating.  Respondents  were  then 
to  apply  a  ten  percent  deviation  test  to 
each  bearing  in  this  pool  of  possible 
product  comparison  based  on  the  (a) 
outside  diameter,  (b)  inside  diameter,  (c) 
width,  and  (d)  dynamic  load  rating  to 
determine  the  most  similar  home  market 
comparison. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  Italy  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  Slates  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice.  In 


accordance  with  section  776(c)  of  the 
Act,  where  a  company  has  failed  to 
respond  to  our  questionnaire,  has 
submitted  a  response  which  we  consider 
to  be  substantially  deficient,  or  has 
submitted  information  too  late  to  be 
considered  for  purposes  of  these 
preliminary  determinations,  we  relied  on 
best  information  available.  Those 
instances  where  we  used  best 
information  available  are  fully 
described  below. 

United  States  Price 

For  those  sales  where  the  sales  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  United  States  price  on 
exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c)  of  the 
Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See,  "Alternative 
Reporting  Requirements"  section  of  this 
notice.)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  FAG'S  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  c.i.f.,  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  confainerization, 
foreign  inland  freight,  foreign  inland 
insurance,  marine  insurance,  ocean 
freight,  U.S.  inland  freight,  U.S 
brokerage  and  handling,  U.S.  duties,  U.S. 
inland  insurance,  and  repacking  in  the 
United  States,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions  for  discounts  and 
rebates.  We  made  further  deductions 
from  ESP,  where  appropriate,  for 
advertising,  commissions,  credit, 
technical  services,  third  party  payments, 
warranty  expenses,  and  indirect  selling 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act. 

FAG  claimed  an  adjustment  for  losses 
or  gains  under  "other  revenue"  on  ESP 
sales.  This  loss  or  gain  represents  the 
per-unit  difference  between  the  actual 
return  in  lira  to  FAG  and  the  theoretical 
return  in  lira  FAG  expected  to  receive  at 
the  time  FAG  priced  its  products,  due 
fluctuations  in  exchange  rates.  Since 
these  products  were  actually  priced  and 
paid  for  in  U.S.  dollars,  there  is  no  need 
to  adjust  the  United  States  price. 
Therefore,  we  disallowed  this 
adjustment. 


For  certain  transactions,  no  amounts 
were  reported  for  brokerage  and 
handling,  duty,  technical  services.  U.S. 
inland  freight,  credit,  and  warranty 
expenses.  As  best  information  available, 
we  found  the  average  of  each  of  the 
expenses  and  compared  it  to  the 
average  gross  price  reported.  The 
resultant  percentages  were  then  applied, 
individually,  to  the  gross  price  reported 
for  each  transaction  in  which  these 
expenses  were  not  reported. 

We  have  excluded  from  our 
calculation  of  United  States  price  sales 
of  bearings  by  FAG  to  the  U.S. 
government  for  military/defense 
procurement.  These  sales  were  made 
under  Schedule  8  of  the  TSUSA  and  will 
not  be  subject  to  any  antidumping 
duties.  [See,  e.g..  Final  Affirmative 
Antidumping  Duty  Determination; 
Titanium  Sponge  from  Japan,  (49  FR 
38687.  October  1, 1984).]  These  imports 
were  made  prior  to  enactment  of  Section 
1335  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  and  will 
not  be  subject  to  suspension  of 
liquidation.  With  respect  to  any  future 
sales  to  the  U.S.  government,  we  will 
determine  whether  these  sales  are 
exempt  from  antidumping  duties 
pursuant  to  the  terms  of  section  1335  of 
the  1988  Act. 

B.  SKF:  SKF  reported  that  less  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  third 
country  but  did  not  provide  enough  third 
country  matches  of  similar  merchandise 
to  reach  the  33  percent  threshold.  [See, 
"Alternative  Reporting  Requirements" 
section  of  this  notice.)  Lacking  these 
comparisons,  we  have  applied  best 
information  available  for  those  sales 
which  would  achieve  the  33  percent 
threshold.  We  have  used  the  margin 
calculated  as  best  information  available 
since  this  rate  was  higher  than  the  rate 
provided  in  the  petition  for  this  class  or 
kind  of  merchandise  from  Italy. 

We  calculated  ESP  based  on  packed, 
f.o.b.  or  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  brokerage  and  handling, 
duty,  inland  freight,  marine  insurance, 
and  ocean  freight,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
cash  discounts  and  rebates.  We  made 
further  deductions  from  ESP,  where 
approprite,  for  credit,  direct  selling 
expenses,  "other  expenses,"  repacking, 
technical  services,  warranty  expenses, 
and  indirect  selling  expenses,  pursuant 
to  sections  772(e)  (1)  and  (2)  of  the  Act. 

SKF  reported  a  minimal  amount  of 
purchase  price  sales  during  the  POl; 
however,  SKF  did  not  report  complete 


sales  data  for  these  transactions.  For 
both  these  reasons,  we  did  not  include 
any  purchase  price  sales  in  our 
calculation  of  United  States  price. 

SKF  notified  us  that  approximately 
one  percent  of  its  reported  U.S.  sales  of 
ball  bearings  were  produced  in  a 
country  other  than  Italy.  SKF  claims  that 
although  it  is  impossible  for  them  to 
separate  sales  of  this  merchandise  from 
that  produced  in  Italy,  United  States 
price  of  multiple  sourced  products  are 
comparable.  While  we  will  carefully 
examine  this  issue  at  verification,  we 
have  included  all  reported  sales  in  our 
calculation  of  United  States  price  as 
best  information  available. 

SKF  claimed  that  the  category  "other 
expenses"  should  be  used  as  an 
adjustment  to  its  United  States  price  to 
account  for  data  entry  and  invoicing 
errors.  The  data  included  both  positive 
and  negative  values.  Given  that  SKF  did 
not  provide  any  information  regarding 
how  this  adjustment  should  be  treated, 
i.e.,  whether  if  should  be  added  or 
subtracted  from  United  States  price,  we 
added  these  expenses  to  United  States 
price. 

Il^Spherical  Roller  Bearings 

A.  FAG:  During  the  period  of 
investigation,  all  FAG's  sales  of 
spherical  roller  bearings  were  made  to 
the  U.S.  government  for  military/ 
defense  procurement.  As  explained 
above  under  the  "Ball  Bearings"  section, 
these  sales  are  not  subject  to 
antidumping  duties.  Because  we  are  not 
using  such  sales  to  calculate  United 
States  price,  we  have  no  basis  for 
determining  whether  FAG's  sales  of 
spherical  roller  bearings  are  at  less  than 
fair  value.  For  any  sales  of  this  product 
by  FAG  which  are  not  exempt  from 
antidumping  duties,  the  "All  Other 
Rate"  will  apply. 

B.  ICSA:  ICSA  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market,  (see  "Alternative 
Reporting  Requirements"  section  of  this 
notice)  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  markc.t 
matches  in  our  price-to-price 
comparisons. 

All  of  ICSA's  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP.  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  foreign  inland 
insurance,  marine  insurance,  ocean 
freight,  U.S.  duty,  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions  for  discounts.  We  made 
further  drductions  from  ESP.  where 


appropriate,  for  advertising, 
commissions,  credit,  technical  services, 
and  indirect  selling  expenses,  pursuant 
to  sections  772(e)(1)  and  (2)  of  the  Act. 

ICSA  calculated  credit  expense  based 
on  the  average  number  of  days  from 
invoicing  to  payment.  We  have 
recalculated  credit  expense  based  on 
the  actual  number  of  days  accounts 
receivable  were  outstanding. 

For  certain  transactions,  no  amounts 
were  reported  for  brokerage  and 
handling,  packing,  foreign  inland  freight, 
foreign  inland  insurance,  marine 
insurance,  ocean  freight,  U.S.  duty,  U.S. 
inland  freight  and  indirect  non-U.S. 
selling  expenses.  As  best  information 
available,  we  found  the  average  of  each 
of  the  expenses  and  compared  it  to  the 
average  gross  price  reported.  The 
resultant  percentages  were  then  applied, 
individually,  to  the  gross  price  reported 
for  each  transaction  in  which  these 
expenses  were  not  reported. 

///.  Cylindrical  Roller  Bearings 

SKF:  In  its  original  questionnaire 
response,  SKF  stated  that  it  had  sales  of 
cylindrical  roller  bearings  and  needle 
roller  bearings  in  the  United  States 
during  the  period  of  investigation,  but 
reported  inadequate  sales  information 
for  United  States  price  and  failed  to 
report  any  information  for  foreign 
market  value.  SKF  later  informed  the 
Department  that  this  information  was 
not  provided  because  there  were  no 
sales  of  such  or  similar  merchandise  in 
the  home  market  during  the  period  of 
investigation.  We  requested  that  United 
States  price  and  constructed  value 
information  be  provided  in  accordance 
with  section  773(a)(2)  of  the  Act. 
Although  this  information  was 
subsequently  submitted,  it  was  not 
received  in  time  for  use  in  our 
preliminary  determination.  Therefore, 
we  used,  as  best  information  available, 
the  highest  rate  provided  by  petitioner 
for  this  class  or  kind  of  merchandise.  If 
we  are  unable  to  verify  the  information 
submitted  by  SKF,  we  will  continue  to 
use  best  information  available  to 
calculate  the  United  States  price  and 
constructed  value  in  our  final 
determination.  However,  best 
information  available  for  purposes  of 
the  final  determination  may  be  different 
from  the  information  used  for  this 
preliminary  determination. 

IV.  Needle  Roller  Bearings 

SKF:  We  used  best  information 
available  for  purposes  of  this 
determination  as  explained  above  for 
cylindrical  roller  bearings. 


Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales  and, 
where  appropriate,  third  country  sales. 
The  calculation  of  foreign  market  value 
for  each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FAG:  We  calculated  foreign  market 
value  based  on  packed  and  delivered 
prices  to  unrelated  customers  in  the 
home  market.  We  added  interest 
revenue  earned  on  each  transaction, 
where  appropriate.  We  made  deductions 
from  home  market  price,  where 
appropriate,  for  inland  freight,  inland 
insurance,  home  market  packing,  and 
discounts  and  rebates.  FAG  failed  to 
report  U.S.  packing.  Therefore,  we  used 
home  market  packing  expenses  as  best 
information  available,  and  added  this 
amount  to  foreign  market  value,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit,  technical  services,  and 
warranty  expenses.  We  also  deducted 
certain  indirect  selling  expenses  and 
commissions  in  accordance  with  19  CFR 
353.15(c).  Since  all  home  market 
products  used  in  fair  value  comparions 
are  identical  to  the  products  sold  in  the 
United  States,  no  adjustments  for 
physical  differences  in  merchandise 
were  required. 

FAG  claimed  advertising  and  the  cost 
of  shipping  sample  bearings  as  direct 
selling  expenses.  However,  its  claims 
were  not  adequately  supported. 
Therefore,  we  have  treated  these 
expenses  as  indirect  selling  expenses  for 
purposes  of  this  determination. 

FAG's  response  included  a  claim  for 
"indirect  selling  expenses".  Although 
requested  in  our  original  and 
supplemental  questionnaires.  FAG 
failed  to  provide  an  itemized  breakdown 
of  the  indirect  expenses  claimed. 
Therefore,  we  have  disallowed  these 
expenses  for  purposes  of  this 
preliminary  determination.  If  the 
appropriate  information  is  submitted 
and  verified,  we  will  consider  it  for  the 
final  determination. 

B.  SKF:  Following  the  methodology  for 
determining  home  market  viability,  we 
found  that  the  home  market  sales  of  ball 
bearings  were  not  of  a  sufficient 
quantity  to  provide  an  adequate  basis 
for  foreign  market  value.  [See.  "Such  or 
Similar"  section  of  this  notice.)  In  our 
original  questionnaire,  we  had  requested 
that  respondent  provide  third  country 
sales  information  where  the  home 
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market  was  determined  to  be  not  viable. 
SKF  did  not  provide  us  with  this 
information.  Therefore,  on  September 
16, 1988.  we  issued  a  letter  to  SKF  again 
requesting  third  country  sales  data.  On 
September  23, 1988,  SKF  submitted 
arguments  challenging  the  Department's 
finding  that  the  home  market  is  not 
viable,  while  also  providing  the 
Department  with  the  requested  third 
country  sales  data  for  sales  to  the 
Federal  Republic  of  Germany,  its  largest 
third  country  market  for  sales  of  ball 
bearings  from  Italy. 

We  calculated  foreign  market  value 
based  on  delivered  prices  to  unrelated 
customers  in  the  third  country  market. 
We  made  deductions,  where 
appropriate,  for  export  packing 
expenses,  foreign  inland  freight,  and 
inland  freight.  We  added  U.S.  packing  to 
the  third  country  price,  in  accordance 
with  section  773(a)(l]  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions,  where 
appropriate,  for  credit  and  warranty 
expenses.  We  also  deducted  certain 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  Since  all  third 
country  products  used  in  fair  value 
comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

SKF's  response  included  a  claim  for 
third  country  "indirect  selling  expense". 
Although  requested  in  our  original  and 
supplemental  questionnaires,  SKF  failed 
to  provide  an  itemized  breakdown  of  the 
indirect  expenses  claimed.  Therefore, 
we  have  disallowed  these  expenses  for 
purposes  of  this  preliminary 
determination.  If  the  appropriate 
information  is  submitted  and  verified, 
we  will  consider  it  for  the  final 
determination. 

SKF  claimed  cash  discounts,  rebates, 
technical  service  expenses,  as  direct 
selling  expenses.  However,  these  claims 
were  not  adequately  supported. 
Therefore,  we  treated  these  expenses  as 
indirect  selling  expenses. 

SKF  also  claimed  an  adjustment  for  a 
category  labelled  "other  expenses". 
However,  no  description  of  these 
expenses  was  provided.  Therefore,  these 
expenses  were  disallowed. 

//.  Spherical  Roller  Bearings 

A.  FAG:  We  have  not  calculated 
foreign  market  value  for  FAGs  sales  of 
spherical  roller  bearings  as  explained 
above  under  the  "United  States  Price" 
section  for  spherical  roller  bearings. 

B.  ICSA:  We  calculated  foreign  market 
value  based  on  packed,  delivered  prices 
to  unrelated  customers  in  the  home 
market.  We  added  interest  revenue 
earned  on  each  transaction,  where 


appropriate.  We  made  deductions  from 
the  home  market  price,  where 
appropriate,  for  inland  freight,  inland 
insurance,  packing,  and  rebates.  We 
added  U.S.  packing  to  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  We  also  deducted  indirect 
selling  expenses  and  commissions,  in 
accordance  with  19  CFR  353.15(c).  Since 
all  third  country  products  used  in  fair 
value  comparisons  are  identical  to  the 
products  sold  in  the  United  States,  no 
adjustments  for  physical  differences  in 
merchandise  were  required. 

///.  Cylindrical  Roller  Bearings 

SKF:  We  used  best  information 
available  for  purposes  of  this 
determination  as  explained  above  under 
the  "Untied  States  Price  "  section  for 
cylindrical  roller  bearings. 

IV.  Needle  Roller  Bearings 

SKF:  We  used  best  information 
available  for  purposes  of  this 
determination  as  explained  above  under 
the  "United  States  Price"  section  for 
cylindrical  roller  bearings. 

Currency  Coversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act,  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Critical  Circumstances 

On  August  1, 1988.  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Italy.  Section 
733(eJ(l)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 


period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

We  have  determined  in  past 
■  investigations  whether  imports  have 
been  massive  by  examining  the 
Department's  import  data.  However, 
because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  determined  in  these  investigations 
that  company-specific  data  on 
shipments  of  the  subject  merchandise 
are  the  most  appropriate  basis  for  our 
preliminary  determinations  of  critical 
circumstances.  Furthermore,  we  beleive 
that  company-specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

We  have  asked  all  respondents  in 
each  of  the  AFB  investigations  to  supply 
monthly  volume  shipment  data  from 
January  1986  through  the  present  in 
order  for  the  Department  to  base  the 
critical  circumstances  determinations  on 
company-specific  data.  SKF  has  failed 
to  provide  the  Department  with 
shipment  data  for  ball  bearings. 
Therefore,  as  best  information  available, 
we  are  assuming  that  imports  of  ball 
bearings  from  SKF  have  been  massive 
over  a  relatively  short  period  of  time. 
Based  on  our  analysis  of  the  monthly 
shipment  data  submitted  by 
respondents,  we  have  preliminarily 
found  that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  imports  of  the 
following  classes  or  kinds  of 
merchandise  from  the  companies  listed 
below  have  been  massive  over  a 
relatively  short  period  of  time. 

1.  Ball  Bearings— FAG.  SKF. 
Therefore,  we  find  that  the  requirements 
of  section  733(e)(1)(B)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
subject  merchandise  by  Italian 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimatec  margins  of  25  percent  or 


greater  to  be  sufficient.  [See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29, 1987).)  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower. margins  may  be 
sufficnet.  [See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan  (53  FR  12552, 
April  15, 1988).]  Since  FAG  and  ICSA 
sell  in  the  United  States  through  related 
companies,  and  because  there  rates  are 
sufficiently  high,  we  find  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  for  FAG  with  respect  to  ball 
bearings  and  ICSA  with  respect  to 
spherical  roller  bearings.  Therefore,  the 
following  chart  sets  forth  our  company- 
specific  preliminary  determinations  with 
respect  to  the  existence  of  critical 
circumstances  for  each  company  and 
each  class  or  kind  of  merchandise  from 
Italy. 


Crilica! 
Circum- 
stances 


FAG     

Yes 

SKF 

Yes 

All  Others 

Yes 

Spherical  Roller  Bearings: 
ICSA 

No 

All  Others        

No 

Cylindrical  Roller  Bearirigs: 
SKF 

No 

All  Others           

No 

Needle  Roller  Beanngs: 

SKF  

No 

All  Others 

No 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Italy,  as  defined  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
with  the  exception  of  entries  of  plain 
bearings,  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  in 
accordance  with  section  733(d)(1)  of  the 
Act,  For  entries  of  those  products  from 
those  manufacturers,  producers,  and 
exporters  in  Italy  where  we  have 
preliminarily  determined  that  critical 
circumstances  exist  [see,  the  "Critical 
Circumstances"  section  of  this  notice). 


we  are  instructing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  such 
entries  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  which  is  90  days  prior  to 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(e)(2)  of  the  Act.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  subject  merchandise 
from  Italy  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Weigtiled- 

Average 

Margin 

Percentage 


Ball  Bearings: 
FAG                      

42.05 

SKF                  

155.99 

All  Others          

129.20 

Sphencal  Roller  Beanngs: 
ICSA                          

5.76 

All  Others 

576 

Cyllndncal  Roller  Bearings: 
SKF              

35.60 

All  Others 

35  60 

Needle  Roller  Bearings: 
SKF                            

153  60 

All  Others 

Plain  Bearings: 
All       Manufacturors/Producers/- 
Exporters 

153  60 
0.00 

ITC  Notincation 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determinations 
or  45  days  after  our  final  determinations, 
if  affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations.  Individuals 
who  wish  to  participate  in  the  hearing 


must  submit  a  request  within  ten  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
After  requests  for  hearings  are  received, 
we  will  notify  all  interested  parties  of 
the  date.  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  fifteen  copies  of  the  business 
proprietary  version  and  se.en  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  at  least  seven  days 
prior  to  the  scheduled  date  of  the  public 
hearing.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  submitted  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
)an  VV.  Mares. 

Assistant  Secretary  for  Import 
A  dministration. 

Appendix  I— Scope  of  these  Investigations 

The  products  covered  by  these 
investigations,  certain  bearings  (other  than 
tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1)  Ball  Bearings.  Mounted  or  Unmounted, 
and  Parts  Thereof  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  oroducts 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  [TSUSA]  items 
680.3025  and  680.3030);  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708.  680.3712,  680.3717/8,  680.3717/8. 
680  3722.  680.3727,  and  680.3728):  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUS.A 
items  681.0410  and  681.0430);  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 
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Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
8482.10.10.  8482.iasa  8482.a0.0a  8482.91.00, 
8482.99.ia  8482.99.7a  8483.20.40.  8483.20.8a 
G483.30.40.  8483.30.80.  8483.90.20.  8483.90^0. 
8483.90.70.  8708.aO.Sa  8708.60.50.  8708.99.50 

(2)  Spherical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  660.3040): 
sphericarroUer  bearings  and  parts  thereof 

( rSUSA  items  680.3952  and  680.3956):  roller 
bearing  type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430);  roller 
bearing  type  flange,  take-up.  cartridge,  and 
hanger  units,  and  parts  thereof  fTSUSA  items 
681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  spherical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692.3295  are  subject  to  investigation;  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 
Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.30.00.  8482.80.00, 
8482.91.00,  8482.99.50,  84a2.99.7a  84«a.2a4a 
8483.20.80,  8483.30.40.  8483.30.80,  8483.90.20. 
8483.90.30.  8483.90.70,  8706.50.50.  870e.60.5a 
8708.99.50. 

(3)  Cylindrical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040); 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  681.0430); 
roller  bearing  type  flange,  take-up.  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  661.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960).  Wheel 
hub  units  which  employ  cylindrical  rollers  as 
the  rolling  element  entering  under  TSUSA 
item  692-3295  are  subject  to  investigation;  all 
other  products  entering  under  this  TSUSA 
item  are  not  subject  to  investigation. 

Imports  of  these  producrts  are  also 
classiHed  under  the  following  HTS 
subheadings:  8482.^.oa  8482.80.00, 
8482.91.00.  B482.99.7a  8482.20.40.  8483.20.80. 
8483.30.40.  8483.3a8a  8483.90.20,  S4a3.90.3a 
8483.90.70.  8708.50.50,  8708.£a50,  8708.99.50. 

(4)  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof.  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolhng 
element.  Imports  of  these  products  are 
classified  under  the  following  categories: 
antifriction  rollers  (TSUSA  item  680.3040): 
roller  bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681J)410  and  681.0430); 
roller  bearing  type  flange,  take-up,  cartridge, 
and  hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other  roller 
bearings  (except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680^960).  Wheel 
hub  units  which  employ  needle  rollers  as  the 
rolling  element  entering  under  TSUSA  item 


692.3295  are  subject  to  investigation;  all  other 
products  entering  under  this  TSUSA  item  are 
not  subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8482.40.00.  8482^0.00. 
8482.91.00.  8482.99.70.  84a3.2a4a  8483.20.aa 
8483.30.4a  8483^080,  8483.90.20,  8483.9a3a 
8483.90.7a  B70e.50.5a  8708.60  Ja  8708.99.50. 

(5)  Plain  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
plain  bearings  which  do  not  employ  rolling 
elements.  Plain  bearings  entering  under 
TSUSA  items  681.3900  and  692.3295  are 
subject  to  investigation;  other  products 
entering  under  these  TSUSA  items  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8483.30.40.  8483.30.80. 
8483.90.2a  8483.90.30.  8495.90.00.  8706.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.).  all  such 
parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  farXa  (inner 
race,  outer  race,  rollers,  balls,  etc.),  such 
parts  are  included  //(I)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the  part 
will  be  subject  to  heat  treatment  after 
importation. 
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[Application  No,  88-000141 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

SUIMMARY:  The  Department  of 
Commerce  Eas  issued  an  export  trade 
certificate  of  review  to  American  Cast 
Metals  Association  ("ACMA").  This 
notice  summarizes  the  conduct  for 
which  certiTication  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  H.  Stillman,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  Ibis  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 


publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

Any  ferrous  (iron  or  steel)  or  non- 
ferrous  (e.g..  aluminum,  magnesium, 
bronze,  brass,  copper,  and  zinc)  casting, 
whether  finished  or  unfinished. 

2.  Services 

Design  services  related  to  Products 
and  related  manufacturing  processes: 
licensing  of  Technology  Rights 
concerning  Products  and  related 
processes. 

3.  Technology  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  know-how. 
and  semiconductor  mask  works. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products. 
Services,  and  Technology  Rights) 

Consulting;  international  market 
research;  marketing  and  trade 
promotion;  trade  show  participation; 
insurance;  legal  assistance;  services 
related  to  compliance  with  customs 
requirements;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  export 
orders  and  sales  leads;  warehousing; 
foreign  exchange;  financing:  and  liaison 
with  U.S.  and  foreign  government 
agencies,  trade  associations,  and 
banking  institutions;  and  taking  title  to 
goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except:  (a)  the  United 
States  (the  fifty  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands);  and  (b)  Canada. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  ACMA  and-or  its  Members  may: 
a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products 
and  Services  and  allocate  sales  resulting 
from  such  arrangements; 


b.  Establish  export  prices  for  sales  of 
Products  and  Services  by  the  Members 
in  Export  Markets,  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amount  it  sees  fit: 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  of 
Products  for  Export  Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products  and  Services; 

e.  Solicit  non-member  Suppliers  to  sell 
their  Products  and  Services  or  offer  their 
Export  Trade  Facilitation  Services 
through  the  certified  activities  of  ACMA 
and/or  its  Members;  provided,  however, 
that  non-member  Suppliers  will  not 
participate  in  the  full  range  of  certified 
export  trade  activities  and  methods  of 
operation  under  this  Certificate;  rather, 
their  participation  shall  be  limited  to 
those  activities  typically  associated  with 
subcontractors; 

f.  License  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licences  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
ACMA  or  any  Member; 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets;  and 

h.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets. 

2.  ACMA  and/or  its  Members  may 
enter  into  agreements  wherein  they 
agree  to  act  in  certain  countries  or 
markets  as  the  Members'  exclusive  or 
non-exclusive  Export  Intermediary  for 
Products  or  Services  in  that  country  or 
market.  In  exclusive  Export 
Intermediary  agreements,  (i)  ACMA  or 
the  Member(s)  acting  as  an  exclusive 
Export  Intermediary  may  agree  not  to 
represent  any  other  Supplier  for  sale  in 
the  relevant  country  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  ACMA  or  the 
Member(s)  acting  as  exclusive 
intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 
ACMA  and/or  any  Member  when  acting 
as  an  exclusive  Export  Intermediary 
shall  not  unreasonably  refuse  to  supply 
its  services  on  non-discriminatory  terms 
to  those  Members  that  are  parties  to  the 
exclusive  arrangement  and  which 
request  such  services. 


3.  ACMA  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information  solely  about  Export 
Markets: 

a.  Information  about  sales  or 
marketing  efforts  for  Export  Markets: 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demand  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

b.  Information  about  the  export  prices, 
quality,  quantity,  source,  and  dehvery 
dates  of  Products  available  from 
members  for  export,  provided,  however, 
that  exchanges  of  information  and 
discussions  as  to  Product  quality, 
source,  and  delivery  dates  must  be  on  a 
transaction-by-transaction  basis  only 
and  involve  only  those  members  which 
are  participating  or  have  a  genuine 
interest  in  participating  in  such 
transaction; 

c.  Information  about  terms,  conditions 
and  specifications  of  particular 
contracts  for  sale  in  Export  Markets  to 
be  considered  and/or  bid  on  by  ACMA 
and  its  Members; 

d.  Information  about  joint  bidding, 
selling,  or  servicing  agreements  for 
Export  Markets  and  allocations  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

e.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

f.  Information  about  U.S.  and  foreign 
legislation  a.nd  regulations  affecting 
sales  in  Export  Markets;  and 

g.  Information  about  ACMA's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  ACMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  ACMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
the  ACMA  itself,  or  by  agreement  with 
Members  or  other  parties. 

5.  ACMA  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
four  above. 


6.  ACMA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  fums]  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Members"  means  the  member 
companies  of  ACMA,  as  listed  in 
Appendix  A.  and  subject  to  the 
provisions  of  this  paragraph.  New 
ACMA  Members  may,  from  time  to  time, 
be  incorporated  in  this  Certificate 
pursuant  to  the  abbreviated  amendment 
procedure  described  below.  An 
abbreviated  amendment  shall  consist  of 
an  annual  written  notification  to  the 
Secretary  of  Commerce  and  the 
Attorney  General  stating  changes  in 
ACMA  membership,  identifying  all  new 
ACMA  Members  that  desire  to  become 

a  Member  under  this  Certificate 
pursuant  to  the  abbreviated  amendment 
procedure,  and  certifying  for  each  new 
ACMA  Member  so  identified  its  sales  of 
Products  in  prior  fiscal  year.  Notice  of 
new  Members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  ACMA  may  withdraw  one  or 
more  individual  Members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
publication  in  the  Federal  Register,  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
Certificate  of  the  new  Members  through 
the  abbreviated  amendment  procedure 
is  consistent  with  the  standards  of  the 
Act,  the  Secretary  of  Commerce  shall 
amend  the  Certificate  of  Review  to 
incorporate  such  new  Members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  within  60  days  of  publication  in 
the  Federal  Register  so  amend  the 
Certificate  of  Review,  such  amendment 
must  be  sought  through  the 
nonabbreviated  amendment  procedure. 
This  same  procedure  may  be  utilized  by 
ACMA  to  delete  one  or  more  Members 
from  the  Certificate. 
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Terms  and  Conditions  of  Certificate 

(a)  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  ACMA  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  or 
Supplier  any  information  that  is  about 
its  or  any  other  Member's  or  Supplier's 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales, 
domestic  orders,  terms  of  domestic 
marketing  or  sale,  or  U.S.  business 
plans,  strategies,  or  methods,  unless  (1) 
such  information  is  already  generally 
available  to  the  trade  or  public:  or  (2) 
the  information  disclosed  is  a  necessary 
term  or  condition  (e.g..  price,  time 
required  to  fill  an  order,  etc.)  of  an 
actual  or  potential  bona  fide  sale  and 
the  disclosure  is  limited  to  the 
prospective  purchaser. 

(b)  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets, 
product  specifications  or  standards, 
export  prices,  product  quality  or  other 
terms  and  conditions  of  export  sales 
(other  than  export  financing,  servicing 
and  repair  arrangements)  shall  be  in 
connection  with  actual  or  potential  bona 
fide  export  transactions  and  shall  be  on 
a  transaction-by-transaction  basis  only 
and  shall  include  only  those  Members 
participating  or  have  a  genuine  interest 
in  participating  in  such  transactions: 
provided  that  ACMA  and/or  its 
Members  may  discuss  standardization 
of  Products  and  Services  for  purposes  of 
making  bona  fide  recommendations  to 
foreign  governmental  or  private 
standard-setting  organizations. 

(c)  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products  or 
Services  in  specific  export  transactions. 
A  Member  may  withdraw  from  coverage 
under  this  Certificate  at  any  time  by 
giving  written  notice  to  ACMA,  a  copy 
of  which  ACMA  shall  promptly  transmit 
to  the  Secretary  of  Commerce  and  the 
Attorney  General. 

(d)  ACMA  and  its  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevent  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerce  will  request 
such  information  or  documents  when 
either  the  Attorney  General  or  the 
Secretary  believes  that  the  information 
of  documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities  and  Methods  of  Operation  of 


a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Date:  November  4.  1988. 
Thomas  H.  Stillman, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

Appendix  A 

Members  of  Applicant 

AACCO  Foundry 

Abex  Corp. 

Ace  Foundry  Co. 

Advance  Foundry  Co. 

Akron  Foundry  Co. 

Allegheny  Foundry  Co. 

Alloy  Engineering  and  Castings 

Alloys  Non  Ferrous  Foundry 

Aluminum  Castings  Corp. 

Amcast  Industrial  Corp. 

The  American  Brass  and  Iron  Foundry 

American  Cast  Iron  Pipe 

American  Steel  Foundries 

American  Valve  and  Hydrant  Manufacturing 

Co. 
Anstey  Foundry 
Appleton  Electric  Co. 
Arneson  Foundry,  Inc. 
Arrow  Aluminum  Castings 
Arth  Brass  &  Aluminum  Castings 
Arzt  Foundry  Co. 
Atherton  Foundry  Products 
Atlantic  States  Cast  Iron  Pipe 
Atlas  Foundry  Co. 
Gartland-Haswell  Foundry  Co.,  Inc. 
Atlas  Foundry  and  Machine  Co. 
Auburn  Foundry  Co. 
Aurora  Industries  Inc. 
Badger  Foundry  Co. 
Bohr  Brothers  Manufacturing  Co. 
Barry  Foundry 
Batavia  Foundry  and  Machine  Co. 

Belgium  Foundry  Corp. 

Bell  Foundry  Co.  ' 

Beloit  Corp. 

Benton  Foundry 

Berlin  Foundry  Corp. 

Bierman-Everett  Foundry 

Blackhawk  Foundry  and  Machine 

Bloomfield  Foundry 

Bodine  Aluminum  Inc. 

Brass  and  Bronze  Casting  Co. 

Briggs  &  Stratton  Corp. 

Brillion  Iron  Works 

Bronze  Co.  Ltd..  K.P. 

Bronze  Craft  Corp. 

Brookman  Cast  Industries 

Brooks  Foundry 

Brumund  Foundry,  Inc. 

Buck  Co..  Inc. 

Burnham  Corp. 

Calhoun  Foundry  Co. 

California  Electric  Steel 

Calumet  Brass  Foundry 

Campbell  Foundry  Co. 

Canton  Castings 

Cast  Metals  Corp.  of  Florida 


Cedar  Springs  Castings,  Inc. 

Centre  Foundry  and  Machine  Co. 

Chicago  Aluminum  Castings  Co.,  Inc. 

Chicago-Dubuque  Foundry 

Christensen  and  Olsen  Foundry  Co. 

Citation  Carolina  Corp. 

Southern  Ductile  Casting  Co. 

Clark  Metal 

Clay  &  Bailey  Manufacturing  Co. 

Clearfield  Machine 

Clow  Corp. 

Clow  Water  System  Corp. 

CMI  International 

Cochrane  Foundry 

Colonial  Brass  Co. 

Columbian  Bronze  Corp. 

Columbiana  Foundry  Co. 

Consolidated  Metco 

Covert  Iron  Works 

Crowe  Foundry  Ltd. 

Curto-Ligonier  Foundry  Co. 

Dallon  Foundries 

Dameron  Alloy  Foundries 

Dayton  Foundry 

De  Zurik  Corp. 

Decatur  Foundry 

Deere  &  Company 

Delray  Steel  Castings 

Dempsey  Inc. 

Dent  Manufacturing 

Detroit  Non  Ferrous  Foundry 

Dexter  Co. 

Didion  &  Sons  Foundry  Co. 

Dix-Superior  Aluminum  Foundry.  Inc. 

Dock  Foundry  Co. 

Dofasco  Inc. 

Donsco  Inc. 

Down  River  Casting  Co. 

Draper  Corp. 

Duriron  Co..  Inc. 

East  Jordan  Iron  Works 
The  Eastern  Company 

Eastern  Foundry  Co. 

ECK  Foundries 

Electric  Steel  Castings  Co. 

Electron  Corp. 

Elizabeth  Street  Foundry  Co. 

Elkhart  Foundry  &  Machine 

Ellis  &  Vans  Foundry 

EMI  Company 

Enderlein  Co..  H.G. 

Enterprise  Brass  Works 

Ephrata  Manufacturing  Company.  Inc. 

Erie  Bronze  &  Aluminum 

Essex  Castings 

Ewing  Light  Metals  Inc. 

Excelsior  Foundry  Co. 

Fairfield  Aluminum  Castings 

Falcon  Foundary  Co. 

Fa  Ik  Corp. 

Faunt  Foundry  Co. 

Fclton  Aluminum  Co. 

Ferrous  Technology 

Kline  Foundries 

Fisher  Cast  Steel  Products 

Flanagan  Iron  Works 

Flomatic  Corp. 

Fonderie  Grand'Mere  Ltee 

Ford  Motor  Co. 

Foundry  Inc.,  The 

Foundry  of  The  Schoals 

Francis  and  Nygren  Foundry  Co. 

Frank  Foundries  Corp. 

Fra/er  And  Jones  Co. 

Frog,  Switch  &  Manufacturing  Co. 


Frontier  Foundries 

G&C  Foundry  Co. 

Gainesville  Foundry 

Galva  Foundry  Co. 

Gartland  Foundries,  Inc. 

Gartland  Foundry  Co. 

General  Casting  Co. 

General  Foundry  Co. 

General  Housewares  Corp. 

General  Signal 

GIW  Industries,  Inc. 

Globe  Iron  Foundary 

Goetz  Corp.  of  America 

Golden's  Foundry  &  Machine  Co. 

Great  Lakes  Castings  Corp. 

Grede  Foundries 

Gregg  Industries 

Hdlpen  h  Co. 

Harmony  Castings 

Harrison  Steel  Castings  Co. 

Heatwole  Foundry  Company.  Inc. 

Hendrix  Mfg.  Co. 

Charles  O.  Hiler  and  Son,  Inc. 

Hiler  Industries 

Accurate  Castings,  Inc. 

Hitchcock  Industries 

HNF  Inc, 

Hodge  Foundry 

Hunstad  Foundry 

Hyde  Park  Foundry  &  Machine 

Intermet  Corp. 

Interstate  Castings 

Iowa  Iron  Works 

Iowa  Malleable  Iron  Co. 

Iroquois  Foundry  Co. 

James  Jones  Co. 

Johnstown  Corp. 

Joy  Tech.,  Inc. 

Kelly  Foundry  A  Machine 

Kelsey-Hayes.  Inc. 

Keystone  Grey  Iron  Foundry  Co. 

Kirsh  Foundry  Inc. 

Kurdzlel  Iron  Industries 

Lacy  Foundries 

Lancaster  Malleable  Castings  Co. 

Larson  Foundries 

Lattimer-Stevens 

Lawran  Foundry 

Le  Baron  Foundry 

Leitelt  Brothers 

LEMFCO  Inc. 

Liberty  Foundry  Co. 

Lincoln  Brass  Works 

Littler  Diecast  Corp. 

Lodi  Iron  Works,  Inc. 

M&H  Valve  Co. 

M.P.  Industries,  Inc. 

Mackenzie  Speciality  Castings 

Mansfield  Brass  &  Aluminum 

Martin  Foundries  Co. 

Maynard  Steel  Casting  Co. 

McConway  &  Torley  Corp. 

McDonald  Manufacturing  Co..  A.Y. 

McWane  Cast  Iron  Pipe 

Mereen  Johnson  Machine  Co. 

Merit  Metal  Products  Corp. 

Metal  Dynamics  Corp. 

Mid  City  Foundry  Co. 

Midwest  Foundry  Co. 

Midwest  Metallurgical  Laboratory,  Inc. 

Milwaulkee  Malleable  &  Gray  Iron  Works 

Mobil  Pulley  &  Machine  Works 

Modem  Foundry  &  Manufacturing 

Morrow  Foundry  Inc. 

Motor  Castings  Co. 

Multi-Cast  Corp 


Myers  Co.,  F.E. 

National  Castings  Inc. 

Navistar  International 

Neelon  Castings 

Neenah  Brass  h  Aluminum 

Neenah  Foundry  Co. 

Neptune  Water  Meter  Co. 

NO  AM  Corp. 

North  American  Royalties 

Noblesville  Casting 

North  Star  Casteel  Products 

Nutmeg  Steel  Castings 

O&H  Foundry 

Oil  City  Iron  Works 

Omaha  Steel  Castings 

Opelika  Foundry  Co. 

Orrville  Bronze  &  Aluminum 

Osco  Industries 

Overmyer  Corp. 

P.C.M.  Company 

Pacific  States  Cast  Iron  Pipe 

Pelton  Casteel 

Penncast  Corp. 

Pennsylvania  Steel  Foundry  h  Machine 

Perkins,  Henry  Co. 

Philbrick-Booth  &  Spencer 

Piad  Precision  Casting 

Plymouth  Foundry  Inc. 

Pohlman  Consolidated 

Pomona  Die  Casting  Corp. 

Pontiac  Foundry 

Process  Prototype 

Progressive  Foundry 

Prospect  Foundry 

Quaker  Alloy  Inc, 

Quali-Cast  Foundry.  Inc. 

Quality  Castings  Co. 

R&D  Pattern  &  Foundry 

Racine  Steel  Castings 

Reliable  Castings  Corp. 

Reliance  Electric  Corp. 

Richmond  Casting  Company 

Robinson  Foundry 

Rochester  Metal  Products  Corp. 

Rockwell  International 

Rodney  Hunt  Co. 

Roloff  Manufacturing  Corp. 

Ross  Aluminum  Foundries 

Sawbrook  Steel  Casting  Co. 

Cushman  Foundry  Inc.  Div. 

Schneider  Corp. 

Scott  Casting  Corp. 

Scott-Atwater  Foundry 

Seneca  Foundry,  Inc. 

Sharon  Foundry 

Shumway  and  Sons,  C.W. 

Sibley  Machine  &  Foundry 

Sllnger  Manufacturing  Co. 

Sloan  Valve  Co. 

Smith  Cos.,  H.B. 

Smith  Foundry  Co. 

Smith  Steel  Casting  Co. 

Somerset  Consolidated 

Soundcast  Co. 

Southern  Alloy 

Southern  Cast  Products 

Specialty  Castings 

Springfield  Aluramum  Co. 

Springfield  Foundry 

Stahl  Specialty  Co. 

Stainless  Foundry  &  Eng. 

Standard  Foundry  Co. 

Standard  Foundry  Products 

Sterling  Casting  Corp. 

Sterling  Foundry  Co. 

Stillman  While  Co. 


Stockham  Valves  &  Fittings 

Sturgis  Foundry  Co. 

St,  Anne's  Foundry 

St.  Louis  Steel  Casting 

St.  Mary's  Foundry 

St.  Paul  Brass  Foundry 

Swayne,  Robinson  &  Co. 

Talladega  Castings  &  Mach  Co. 

Talladega  Foundry  &  Machine 

Taylor  &  Fenn  Co. 

Teledyne  Casting  Service 

Terrecorp 

Texas  Foundries 

Trinity  Valley  Iron  Works 

East  Penn  Foundry  Co. 

L'nimatic  Manufacturing  Corp, 

Union  City  Mold  h  Die  Casting  Corp. 

Union  Foundry  Co. 

United  Brass  Works 

Universal  Cast  Iron  Manufacturing  Co. 

Urick  Foundry  Co. 

U.S.  Magnet  &  Alloy  Corp. 

U.S.  Pipe  and  Foundry 

Utica  Radiator  Corp. 

V&W  Castings 

Valley  Brass 

Varicast  Northwest 

Victaulic  Co.  of  America 

Wagner  Castings  Co. 

Waterman  Industries,  Inc. 

Waupaca  Foundry 

Wells  Manufacturing  Co. 

West  Michigan  Steel  Foundry 

Western  Foundry  Co. 

Westwick  Foundry 

Whitman  Foundry 

Whittaker  Corp. 

Woodland  Aluminum  Casting 

Xenia  Foundry  &  Machine. 

[FR  Doc.  88-25896  Filed  11-6-88;  8:45  amj 
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National  Institute  of  Standards  and 
Technology 

Workshop  on  Alaska  Arctic  Offshore 
Oil  Spill  Response  Technology: 
Meeting 

The  Workshop  on  Alaska  Arctic 
Offshore  Oil  Spill  Response  Technology 
will  be  held  at  the  Anchorage  Sheraton 
Hotel,  Anchorage,  Alaska,  November  29 
through  December  1, 1988. 

The  Workshop  will  be  a  public  forum 
to  describe  existing  research  programs, 
to  identify  future  research  needs  and 
priorities  to  improve  and  to  advance 
Arctic  oil  spill  response  capabilities  and 
to  present  discussions  of  the  state-of- 
the-art  in  mechanical  recovery, 
mechanical  containment,  in-situ  burning, 
chemical  treatments,  readiness  and 
activities  of  major  Arctic  oil  spill 
research  programs.  The  Workshop  will 
focus  on  existing  and  developing 
technologies  and  will  not  address  fate 
and  effect  issues. 

The  Workshop  is  being  coordinated 
by  the  National  Institute  of  Technology 
and  Standards,  Department  of 
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Commerce,  for  the  Minerals 

Management  Service,  Department  of 

Inferior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nora  H.  Jason,  Coordinator, 
Workshop  on  Alaska  Arctic  Offshore 
Oil  Spill  Response  Technology.  National 
Institute  of  Standards  and  Technology. 
Building  224,  Room  A252,  Gaithersburg, 
MD  20899,  telephone  301-975-6862. 

Date:  November  3. 1988. 
Ernest  Ambler, 
Director. 
[FR  Doc.  88-25856  Filed  11-8-88;  8:45  am] 

BILLING  CODE  3S10-13-M 


[Docket  No.  80869-8169) 

National  Voluntary  Laboratory 
Accreditation  Program:  Proposed 
Program  For  Radiation 
Instrumentation  Calibration 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  §  7.11  of 
the  procedures  of  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  pertaining  to  requests 
from  individuals  (15  CFR  Part  7).  notice 
is  hereby  given  by  the  National  Institute 
of  Standards  and  Technology  of  the 
receipt  of  a  letter  dated  June  3. 1988. 
from  Elmer  Eisenhower,  chairman  of  the 
Criteria  Writing  Group  comprised  of  26 
representatives  from  laboratories 
concerned  with  measurement  of  ionizing 
radiation.  The  letter  requests  the 
development  of  a  laboratory 
accreditation  program  to  accredit 
laboratories  that  calibrate 
instrumentation  used  for  such 
measurements.  The  letter,  which  is  set 
out  at  the  conclusion  of  this  notice, 
includes  a  statement  of  need  and  other 
considerations  in  support  of  its  request, 
meeting  the  conditions  set  forth  under 
§  7.11(b). 

Any  person  desiring  to  comment 
regarding  the  need  for  this  program  is 
requested  to  do  so,  in  writing,  not  later 
than  60  days  from  the  date  of  this  notice. 
Comments  should  be  sent  to  Mr.  John  L. 
Donaldson,  Manager,  Laboratory 
Accreditation,  National  Institute  of 
Standards  and  Technology,  A527 
ADMIN.  Gaithersburg,  MD  20899;  (301) 
975-4017.  Copies  of  comments  received 
will  be  available  for  inspoection  and 
copying  at  the  Department  of  Commerce 
Central  Reference  and  Records 


Inspection  Facility.  Room  6228.  Hoover 
Building.  Washington.  DC  20230. 

Ernest  Ambler. 

Director. 

Date:  November  3. 1988. 
June  3,  1988 
Dr.  Ernest  Ambler, 

Director.  National  Institute  of  Standards  and 
Technology,  A 1 139  Administration. 
Gaithersburg,  MD  20899. 

Dear  Dr.  Ambler:  The  purpose  of  this  letter 
is  to  request  establishment  of  a  Laboratory 
Accreditation  Program  (LAP)  under  the 
procedures  described  in  15  CFR  Part  7.  This 
request  is  made  on  behalf  of  26 
representatives  of  laboratories  that  would 
either  be  potentially  accredited  through  the 
requested  LAP  or  are  directly  concerned  with 
its  development. 

The  scope  of  the  UVP  would  cover 
accreditation  of  laboratories  that  calibrate 
instrumentation  used  for  measurement  of 
ionizing  radiation.  It  would  include 
calibration  of  radiation  survey  instruments, 
irradiation  of  personnel  dosimeters, 
calibration  of  radiation  sources,  calibration 
of  reference-class  instruments,  and 
calibration  of  instruments  used  to  measure 
diagnostic  x  rays  in  medical  applications. 

The  applicable  standard  that  would  be 
used  to  evaluate  candidate  laboratories  is  a 
docment  prepared  by  the  26  representative 
mentioned  above.  It  is  entitled  "Criteria  for 
the  Operation  of  Federally-Owned  Secondary 
Calibration  Laboratories  (ionizing 
Radiation)"  and  represents  a  consensus  of 
the  laboratory  representatives.  This 
document  is  generally  available,  is  in  the 
public  domain,  and  is  not  proprietary  in  any 
sense.  After  the  minor  revisions  expected  to 
be  made  soon  after  initial  use  of  the 
document  for  laboratory  evaluation,  we  plan 
to  have  it  published  by  a  suitable  national 
organization. 

We  estimate  approximately  eight 
laboratories  would  be  accredited  under  the 
request  LAP  that  presenfaly  operate  at  the 
secondary  level,  using  measurement 
standards  calibrated  by  the  National  Institute 
of  Standards  and  Technology  (NIST).  The 
departments  or  agencies  in  which  the 
candidate  laboratories  operate  are  the 
Department  of  Energy.  Department  of 
Defense.  Food  and  Drug  Administration,  and 
the  Federal  Emergency  Management  Agency. 
In  the  future,  we  also  plan  accredition  of 
laboratories  at  the  tertiary  level,  using 
suitably  modified  evaluation  criteria.  It  is 
estimated  that  another  10  laboratories  may 
be  accredited  at  the  level. 

The  laboratory  representatives  feel  if  is 
necessary  to  have  accreditation  by  a  federal 
agency,  as  opposed  to  private-sector 
accreditation.  They  are  concerned  that  it 
would  be  inappropriate  for  them  to  be 
accredited  by  a  private-sector  organization 
whose  members  are  subject  to  their 
regulations.  During  a  recent  meeting  of  these 
laboratory  representatives  they  voted,  with 
no  dissent,  in  favor  of  accreditation  by 
NVLAP. 

Calibrations  performed  routinely  by  the 
candidate  laboratories  support  thousands  of 
radiation  measurements  made  daily  in  the 
nuclear  industry,  defense  applications. 


emergency  response,  and  medical 
diagnostics.  The  requested  LAP  would 
provide  continuing  assurance  that  those 
calibrations  would  be  performed  with 
adequate  quality.  Such  quality  assurance  is 
presently  lacking.  In  addition,  the  requested 
LAP  would  enable  accredition  of  the 
proficiency  testing  laboratory  presentaly 
used  for  the  ongoing  personnel  dosimetry 
LAP. 

At  this  time  there  is  no  existing  laboratory 
accreditation  program  in  either  the  public  or 
private  sector  that  has  sufficient  scope  to 
serve  the  needs  of  these  candidate 
laboratories.  The  breadth  of  scope  and  the 
rigor  of  the  criteria  proposed  for  this  request 
LAP  exceed  any  existing  program  in  the 
national  measurement  support  system  for 
ionizing  radiation. 

The  26  representatives  who  have 
developed  the  proposed  evaluation  criteria 
constitute  a  group  of  the  country's  experts  in 
this  technical  field.  Their  services  are 
available  to  assist  in  various  aspects  of 
development  of  the  requested  l-AP,  and  to 
subsequently  perform  on-site  assessments. 

Thank  you  for  considering  this  request.  I 
will  be  happy  to  provide  any  additional 
information  necessary. 

Sincerely, 
Elmer  Eisenhower, 
Chairman,  Criteria!  Writing  Croup. 
[FR  Doc.  88-25858  Filed  11-8-88:  8:45  am) 
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American  National  Standard  on  Orifice 
Metering  of  Natural  Gas:  Correction  to 
Notice 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Publication  of  correction  to 
notice  of  intent  to  revise  and  request  Utr 
comment  and  participation  in  standards 
development. 

In  the  notice  in  the  Federal  Register 
on  October  7. 1988  (53  FR  39496),  the 
summary  contained  a  reference  to  the 
ANSI/API  standard  for  "Orifice 
Metering  of  Natural  Gas  and  Related 
Hydrocarbon  Fluids."  The  number  of  the 
standard  was  incorrect.  The  correct 
number  should  be  ANSI/ API  2530. 
Ernest  Ambler, 
Director. 

Dated:  November  3, 1988. 
|FR  Doc.  88-25857  Filed  11-8-88;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

National  Undersea  Research  Program 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Request  for  proposals. 


SUMMARY:  The  Office  of  Undersea 
Research  (OUR)  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  plans  to  expand  the  network  of 
centers  comprising  the  National 
Undersea  Research  Program  (NURP). 
Accordingly,  OUR  is  soliciting  proposals 
from  institutions  to  manage  an  undersea 
program  on  the  west  coast  of  the  United 
States.  OUR  desires  to  establish  two 
such  centers;  one  to  support  the 
northwest  science  community  (including 
Alaska)  and  a  second  to  support  the 
southwest  community.  However, 
because  of  possible  budget  constraints, 
OUR  reserves  the  right  to  establish  one 
center  to  service  the  entire  west  coast 
community,  and  may  so  designate  one  of 
the  applicants. 

Two  planning  studies  were 
undertaken  by  representatives  of 
research  institutions  and  universities  on 
the  west  coast.  These  studies  provide  an 
evaluation  of  the  scientific  demand  for 
in  situ  research  in  this  region  and 
recommendations  for  an  appropriate 
scientific  and  management  framework 
for  a  future  program.  Respondents  to 
this  solicitation  should  refer  to  these 
studies  when  preparing  a  proposal. 
Copies  of  the  final  reports  for  both 
studies  and  guidelines  for  preparation  of 
proposals  are  available  from  OUR. 
These  reports  may  be  obtained  free  of 
charge  by  calling  or  writing  the  Office  of 
Undersea  Research. 

DATES:  Proposals  must  be  received  by 
the  Office  of  Undersea  Research  no  later 
than  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Office  of  Undersea  Research, 
NOAA.  Suite  805,  WSC-5,  6010 
Executive  Boulevard,  Rockville,  MD 
20852.  (301)  443-8391. 

SUPPLEMENTARY  INFORMATION: 
Proposal  Criteria 

/.  Program  Management  Plan 

The  results  of  the  Southwest  and 
Northwest  Planning  Studies  (copies 
available  from  NOAA's  Office  of 
Undersea  Research]  examined  the 
justification  for  an  undersea  program  on 
the  west  coast  and  recommended  the 
following  framework  for  managing  such 
a  program: 

a.  Maintain  flexibility  in  meeting  the 
changing  demand  of  the  research 
community  by  leasing  major  undersea 
platforms. 

b.  Establish  a  central  administration 
to  coordinate  and  manage  an  undersea 
research  program. 

c.  Implement  NOAA's  peer  review 
system  to  evaluate  the  scientiHc  merit  of 
requests  for  program  support. 


NOAA  endorses  these 
recommendations  and  requires  that  the 
responsive  proposal  described  how  the 
candidate  center  would: 

a.  Establish  and  maintain  a 
management  structure  to  implement  and 
conduct  an  undersea  program  based 
upon  leasing  of  facilities  such  as  ROVs 
and  manned  submersibles  required  to 
conduct  in  situ  research.  This  should 
include  an  organization  chart  and 
description  of  key  personnel  and  their 
responsibilities. 

b.  Develop  and  maintain  the  means  to 
ensure  the  marine  science  community  is 
aware  of  the  program  and  opportunities 
for  participation. 

c.  Determine  the  nature  and  scope  of 
equipment  acquired  by  the  program  and 
the  procedure  for  its  storage,  control  and 
use. 

d.  Coordinate  and  therefore  reduce 
duplication  of  effort  among  research 
institutions,  government  agencies,  and 
private  industry. 

e.  Establish  and  use  a  program 
advisory  committee. 

f.  Develop  relationships  of  the 
program  management  with  NOAA's 
Office  of  Undersea  Research. 

g.  Evaluate  science  proposals  and 
develop  and  maintain  methods  for 
monitoring  results  of  science  and 
technology  activities. 

h.  Review  the  program's  capability  to 
address  scientific  requirements  and 
long-term  objectives. 

//.  Facilities 

Although  experience  has 
demonstrated  that  a  lease  approach 
offers  flexibility,  economy,  and 
continued  access  to  state-of-the-art 
undersea  systems  (and  it  is 
recommended  for  the  west  coast),  some 
facilities  are  required  to  support  the  new 
undersea  research  center(s).  Such 
facilities  may  include  the  following 
items; 

a.  Provision  of  office  space  to  house 
program  management  and 
administrative  support  staff. 

b.  Storage  space  for  equipment  that  is 
acquired  by  or  shared  with  the  program. 

c.  Support  vessels,  machine  shops, 
and  availability  of  technical  and 
engineering  personnel. 

In  consideration  of  facilities,  the 
proposal  should  include  the  following 
information; 

d.  Description  of  institutional 
commitment  to  support  the  program 
including  use  of  existing  or  proposed 
facilities,  equipment  storage,  repair  or 
fabrication  shops,  docks,  staging  areas 
and  laboratories. 

e.  Extent  and  manner  in  which  the 
institution  commits  support  for  these 


operations  and  support  facilities  (full  or 
partial  support). 

f.  Identification  and  description  of 
those  facilities  which  are  to  be  funded 
entirely  or  partially  by  NO.\A  or 
another  government  agency. 

///.  Institution  Capability 

Experience  indicates  that  successful 
undersea  research  programs  are  directly 
related  to  the  character  and  quality  uf 
the  leadership  and  support  provided  by 
the  host  institution  (or  consortium  of 
institutions).  The  character  and 
demonstration  of  such  attributes  \vi!!  be 
a  major  consideration  when 
deliberations  are  held  to  award  a  grant 
for  the  operation  of  a  west  coast 
center(s)  and  associated  program(s). 
Consequently,  the  proposal  also  should 
address  the  following: 

a.  Prior  history  and  level  of 
institutional  experience  with  the 
management  of  large,  multidisciplinary, 
multiinstitution  research  programs. 

b.  Position  of  the  proposed  undersea 
program  within  the  organization  of  the 
institution  and  level  of  involvement  of 
senior  institution  management  with  the 
program. 

c.  Qualifications  to  be  sought  in  the 
management  team  for  the  undersea 
program(s). 

d.  Level  of  effort  (in  man-months)  for 
each  member  of  the  program 
management  team  including 
administrative  and  support  staff. 

e.  Unique  qualifications  held  by  the 
institution  or  an  individual  to  operate  or 
manage  the  program. 

f.  Financial  contributions  from  the 
host  institution(s)  such  as  matching 
salary  support,  facilities,  or  adjustment 
in  rate  of  indirect  costs. 

IV.  Safety  Plan 

Safety  is  a  basic  concern  of  each 
undersea  research  program  and  is  a 
consideration  in  the  planning  and 
conduct  of  all  NOAA-sponsored 
undersea  activities.  All  facilities  used  to 
place  scientists  in  the  sea  must  be 
certified  by  the  American  Bureau  of 
shipping  and/  or  a  recognized, 
equivalent  licensing  authority. 
Management  of  wet  diving  activities 
must  meet  the  requirements  set  forth  in 
NOAA  Diving  Regulations.  For 
clarification,  these  requirements  will  be 
stated  in  the  grant  instrument.  Thus, 
each  oroposal  should  address  how  the 
candidate  center(s)  will: 

a.  Establish  a  Diving  Safety  Panel  to 
provide  oversight  for  all  diving 
activities. 

b.  Accept  and  monitor  adherence  to 
the  NOAA  Diving  Regulations. 
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c.  Accept  and  monitor  adherence  to 
NOAA  certification  requirements  when 
leasing  or  using  manned  systems. 

V.  Science  Program  Development 

NOAA  Is  a  mission-oriented  agency 
founded  on  scientific  and  technical 
goals  and  located  within  the  Department 
of  Commerce.  Therefore,  an  undersea 
research  program  should  address  one  or 
more  of  the  following  departmental 
goals: 

a.  Increase  our  understanding  of 
oceanic  and  atmospheric  processes 
through  measurement  and  research. 

b.  Promote  the  development  and 
application  of  science  and  technology  in 
U.S.  industries. 

c.  Improve  federal  management  of 
U.S.  ocean  and  coastal  resources. 

d.  Determine  the  characteristics  and 
resources  of  the  200  mile  U.S.  exclusive 
economic  zone. 

e.  Provide  timely  environmental  data, 
information,  and  assessments  to  U.S. 
industry. 

f.  Increase  exports  and  domestic 
consumption  of  U.S.  fishery  products. 

g.  Improve  delivery  of  ocean 
information  products  and  services. 

h.  Promote  the  development  and 
growth  of  oceanic  and  atmospheric 
industries. 

Within  the  fraTjework  provided  by 
these  goals,  the  proposal  should  explain 
how  the  undersea  program  will: 

i.  Identify  and  produce  the  research 
framework  and  questions  to  be 
addressed  (see  planning  reports  for 
details). 

j.  Discuss  the  uniqueness  of  the 
scientific  questions  and  the  proposed 
approach  to  address  these  questions. 

k.  Discuss  the  application  of  undersea 
technology  to  these  questions. 

1.  Describe  the  research  objectives  of 
the  proposed  program  and  the 
significance  of  the  expected  results. 

m.  Discuss  the  relationship  of  the 
proposed  research  program  to  the 
present  state  of  knowledge  and  describe 
any  related  research  completed  through 
and/or  presently  being  conducted  at 
your  institution. 

VI.  Information  Transfer 

NOAA  is  especially  concerned  with 
the  dissemination  of  information 
resulting  from  sponsored  programs. 
Thus,  the  proposal  should  describe  the 
mechanisms  that  will  be  used  to: 

a.  Monitor  advances  in  technology 
related  to  undersea  research  and 
dissemination  of  information  on 
technical  innovation  to  the  user 
community. 

b.  Inventory  and  coordinate  the  use  of 
undersea  equipment. 


c.  Establish  the  program  as  a  liaison 
between  the  research  community  and 
industry. 

d.  Disseminate  results  of  undersea 
research  activities. 

VII  Budget 

Estimation  of  annual  costs  for  the 
center(8)  are  required  prior  to  any 
decision  to  award  a  program  grant.  The 
proposal  should  include  at  least  the 
following  budget  information: 

a.  Funds  required  to  develop  and 
conduct  the  program  during  fiscal  year 
1989  including  salaries,  equipment, 
services,  and  expected  sources  of 
income. 

b.  Anticipated  funds  required  for 
purchase  or  lease  of  equipment, 
administrative  costs,  and  travel. 

c.  Identify  and  allocate  matching 
funds  against  line  items. 

Summary 

All  proposals  received  in  response  to 
this  solicitation  will  be  reviewed  and 
evaluated  with  respect  to  the  following 
criteria: 

a.  Program  Management 

b.  Facilities 

c.  Institution  Capability 

d.  Safety  Plan 

e.  Science  Program  Development 

f.  Information  Transfer 

g.  Budget 

Receipt  of  each  proposal  will  be 
acknowledged. 

Any  questions  or  correspondence 
concerning  this  solicitation  should  be 
directed  to:  Director,  NOAA's  Undersea 
Research  Program,  Suite  805,  R/SE2, 
6010  Executive  Boulevard,  Rockville. 
Maryland  20852. 

Date:  October  28. 1988. 

loseph  O.  Fletcher, 

Assistant  Adwinislratorfor  Oceanic  and 

Atmospheric  Research,  NOAA. 

[FR  Doc.  88-25B87  Filed  11-8-88:  8:45  am] 
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National  Tectinical  Information 
Service 

Intention  to  Grant  Exclusive  Patent 
License;  Pediatric  Pharmaceuticals, 
Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Pediatric 
Pharmaceutical,  Inc.,  having  a  place  of 
business  in  Edison.  N),  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  Serial  Number  7-055,008. 
"New  Immunotherapeutic  Method  of 
Treating  Respiratory  Disease".  The 
patent  rights  in  this  invention  will  be 


assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquires,  comments,  and  other 
m.aterials  relating  to  the  proposed 
license  must  be  submitted  to  Robert  P. 
Auber,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephone  (703)  487- 
4650  or  by  writing  to  the  Order 
Department,  NTIS,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 
Douglas  ].  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  88-25877  Filed  11-8-88;  8:45  ami 
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Intention  to  Grant  Exclusive  Patent 
License;  Roberts  Pharmaceutical  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Roberts 
Pharmaceutical  Corporation,  having  a 
place  of  business  in  Eatontown  NJ.,  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  entitled 
"Chemical  Differentiating  Agents"  U.S. 
Patent  Application  Number  7-062,422. 
The  patent  rights  in  this  invention  will 
be  assigned  to  the  United  Stales  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  thedate  of  this  publisl.ed 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  (703) 


487-4650  or  by  writing  to  the  Order 
Department,  NTIS,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 
Douglas  I.  Campion, 

A.';sociate  Director  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
!FR  Doc.  88-25877  Filed  11-8-88;  8:45  am) 
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COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday,  17 
November  1988  at  10:00  a.m.  at  the 
Commission's  offices  at  708  Jackson 
Place.  NVV..  Washington,  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  1  November 
1908. 

Charles  H.  Atherton, 

Secretary. 

[FR  Doc.  88-25971  Filed  11-8-88;  8:45  am] 
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COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

^     Meeting 

Summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L.  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92^63,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Dates  and  Times:  Monday,  November 
14, 1988,  beginning  9:00  a.m.;  Tuesday, 
November  15. 1988,  beginning  9:00  a.m. 


Place:  Suite  520,  4401  Ford  Avenue, 
Alexandria.  Virginia,  22302-0268. 

Type  of  Meeting:  Closed. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director.  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria. 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Marine  and  the  shipbuilding 
industry,  and  to  discuss  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings. 

Supplementary  Information:  The 
executive  meeting  of  the  Commission 
will  be  closed  to  the  public  pursuant  to  5 
U.S.C.  552b(c)(l)  and  552b(c)(4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  confidence. 
Allau  W.  Cameron, 

Executive  Director,  Commission  on  Merchant 

Marine  and  Defense. 

[FR  Doc.  88-25906  Filed  11-8-C8;  8:45  am] 

BILUNG  CODE  3S20-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  India 

November  4, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  7, 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
L'.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limits  for  Categories  218.  219, 
313,  315,  640.  641  and  642  are  being 
increased,  variously,  for  swing  and 
carryforward.  Categories  300/301  and 


Category  363  are  being  reduced  to 
account  for  the  swing  being  applied 
Category  313  is  being  increased  albo  by 
special  shift  from  Category  363. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  publish<?d 
on  December  16, 1987).  Also  see  53  FR 
58.  published  on  January  4, 1988;  and  53 
FR  43466,  published  on  October  27,  1<}88. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
piovisions. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implenwntiiaon 
of  Textile  Agreements, 

November  4,  1D88. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987.  as 
amended,  by  the  Chairman.  Commiitee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  into  the 
United  States  of  certain  cuilon,  man-maHe 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  India  and  exported  durirg 
the  period  which  began  on  January  1. 1988 
and  extends  through  December  31, 1988. 

Effective  on  .November  7,  1988.  the 
directive  of  December  30, 1987  is  being 
amended  further  to  adjust  the  limits  for 
cotton  and  man-made  fiber  textile  produi.ts  in 
the  following  categories,  as  provided  umji  r 
the  provisions  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  India: 


Category 
levels  in 
group  1 

Adjusted  12  montti  limit' 

218 

8.814  000  square  yards. 

219         .  ... 

42  'KX)  000  SQtiare  yards 

300/301 

313 ;.. 

6,600,916  pounds 

23  456,496  square  yards. 

315 

9,009.737  square  yards 

363 

15  407  500  numbers 

640 

149.806  dozen 

641  

886  291  dozen 

642 

269  331  dozen 

'  The  limits  have  not  t)een  adjusted  to  accy.j'^:  l-or 
any  imports  expKxied  afler  Decexuer  31,  1967" 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afiai's 
exception  to  the  rulemaking  provisions  of  5 
L'.S.C.  5S3(a)(i). 
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Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  68-25894  Filed  ll-»-88;  8:45  am) 

8IUJMQ  COOE  3S10-OR-II 


Amendment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Macau 

November  4, 1908. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  November  14, 1988. 

AUTHORITY:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Diana  Solicoff,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  oi 
call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  Government  of  Macau, 
the  current  minimum  consultation  level 
is  being  increased  for  Category  434.  As  a 
result,  the  limit  for  Category  434,  which 
is  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
December  16, 1987).  Also  see  52  FR 
49466.  published  on  December  31. 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taicen  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 
November  4, 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  28, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  th.-ough 
December  31. 1988. 

Effective  on  November  14. 1988,  the 
directive  of  December  28. 1987  is  being 
amended  to  increase  to  3.500  dozen  *  the 
limit  for  wool  textile  products  in  Category 
434. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  agreements. 
[FR  Doc.  88-25895  Filed  11-8-88;  8:45  am] 

ULUNG  CODE  3S10-0«-»I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board  Ad 
Hoc  Committee  on  Electronic  Warfare; 
Meeting 

October  24, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Electronic 
Warfare  will  meet  on  13-14  Dec  88  from 
8:00  a.m.  to  5:00  p.m.  at  the  Pentagon,  DC 
20330. 

The  purpose  of  this  meeting  is  to 
review  Air  Force  electronic  warfare 
programs.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5. 
United  States*Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-25880  Filed  11-8-88:  8:45  am] 

BILINQ  CODE  MIO-OI-M 

Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 


Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  28-29  November  1988. 

Time:  0830-1600  hours,  28  November  1988; 
0830-1500  hours,  29  November  1988. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board 
Effectiveness  Review  Panel  of  the  US  Belvoir 
Research,  Development  and  Engineering 
Center  will  meet  in  a  working  session  to 
provide  final  editing  to  the  Ad  Hoc 
Committee  Report.  This  meeting  will  be  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  Army 
Science  Board  Administrative  OfFicer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-25919  Filed  11-8-88;  8:45  am] 
BILUNG  COOE  371(M)«-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  29- JO  November  1988. 

Time:  0700-1700  hours,  29  November  1988; 
0600-1200  hours,  30  November  1988. 

Place:  Fort  Bliss,  Texas. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Army  Family  Programs  will  be 
hosted  by  the  Commanding  General  of  Fort 
Bliss,  Texas.  The  subgroup  will  received 
briefings  on  those  programs  being  utilized  at 
Fort  Bliss  that  address  soldier  and  family 
issues  impacting  on  quality  of  life  in  the  Fort 
Bliss  community.  In  addition,  the  subgroup 
will  be  afforded  the  opportunity  to  visit  with 
soldiers  and  families  to  hear  firs'^.ind  of  their 
concerns.  This  is  being  done  as  part  of  the 
overall  effort  on  the  part  of  the  panel  to 
collect  information  and  to  observe  Army 
efforts  to  meet  the  need  of  soldiers  and 
families  in  the  Army.  This  meeting  is  open  to 
the  public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  88-25920  Filed  11-8-88;  8:45  am] 
BILUNG  CODE  3710-Oft-M 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemlier  31  19a7. 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  30  November-1 
December  1988. 

Time:  0800 — 1700  hours  each  day. 

Place:  Riverside  Research  Institute,  New 
York,  New  York. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Suttgroup  on  Ballistic  Missile  Defense 
(Follow-On)  will  meet  in  Executive  Session  to 
finalize  the  report  of  the  panel's  study  on 
ICBM  target  discrimination.  This  meetings 
will  be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S.C,  Appendix  2.  subsection  10(d]. 
The  classified  and  unclassified  matters  and 
proprietary  information  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  88-25921  Filed  11-8-88;  8:45  am] 

BItXING  COOC  3710-Oa-M 


Army  Selene*  Board;  Closed  Meeting 

In  accordance  with  section  10(a){2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  aimouncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  1-2  December  1988. 

Time  of  meeting:  0830-1700  hours. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad  Hex; 
Subgroup  for  Tactical  Explosive  Systems 
(TEXS)  will  meet  for  the  purpose  to  review 
the  site  visits  to  Yuma  Proving  Ground,  Ireco 
Chemical  Corporation,  U.S.  Army 
Engineering  School,  and  Atlas  Chemical 
Corporation,  and  to  draft  the  final  report  for 
the  study  group.  Because  of  the  proprietary 
information  to  be  discussed,  the  meeting  will 
be  closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  poriion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further  information 
at  (202)  695-3039  or  695-7048. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc.  88-25922  Filed  11-8-88;  8:45  am] 

BlU-tNG  CODE  3710-M-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  9, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place,  NW..  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  pubfic  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publi'^hes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
to  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 


Dated:  November  4. 1988. 

Carlos  U.  Rice. 

Director  for  Office  of  Information  Resources 
Management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  NEW  COLLECTION 
Title:  National  Assessment  of 

Educational  Progress  (NAEP):  Field 

Tests  for  1989  Assessment 
Frequency:  Non-recurring 
Affected  Public:  Individuals  or 

households:  State  or  local 

governments 
Reporting  Burden:  Responses:  16,176 

Burden  Hours:  12.941 
Recordkeeping:  Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  Congress  mandated  the 
collection  of  National  Assessment 
survey  data.  Development  of 
background  questions  and  exercises,  as 
well  as  field-testing  of  items  for  the 
1989-90  assessments  in  reading, 
mathematics,  and  science,  including  the 
Trial  State  Assessment  Program  will 
occur  during  the  1989  school  year. 
Results  will  be  used  to  select  exercises 
for  the  1989-90  assessment. 
Respondents  will  be  students  at  grade  4. 
grade  8.  grade  12.  teachers,  and 
principals. 

Office  of  Education  Research  and 
Improvement 

Type  of  Review:  REVISION 
Title:  Integrated  Postsecondary 

Education  Data  Systems  (IPEDS) 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions 
Reporting  Burden: 
Responses:  37.000 
Burden  Hours:  65,200 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  information  collected 
for  the  IPEDS  is  used  to  report  statistics 
on  the  condition  of  postsecondary 
education.  IPEDS  provides  data  on  a 
broad  range  of  topics  including 
postsecondary  students,  faculty  and 
staff,  programs,  institutions  and 
finances. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  NEW  COLLECTION 
Title:  Application  for  grants  under  the 

Jacob  K.  Javits  Gifted  and  Talented 

Students  Education  Act  of  1988 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments  and  small  businesses  or 

organizations 
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Reporting  Burden: 

Responses:  400 

Burden  Hours:  12.000 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
state  and  local  agencies,  institutions  of 
higher  education  and  other  public  and 
private  agencies  and  organizations  to 
apply  for  new  awards  under  the  Jacob 
K.  Javits  Gifted  and  Talented  Students 
Education  Act  of  1988.  The  Department 
used  the  information  to  make  grant 
awards. 

Office  of  Special  Education  and 
Rehabilitation  Services 

Tvpe  of  Review:  REVISION 
title:  three  Year  State  Plan  for 

Vocational  Rehabilitation  Sen-ices 
Affected  Public:  State  or  local 

governments 
Frequency:  Triennially 
Reporting  Burden: 

Responses:  86 

Burden  Hours:  6,450 
Recordkeeping: 

Recordkeepers:  86 

Burden  Hours:  1,450.860 

Abstract:  State  agencies  that 
administer  Vocational  Rehabilitation 
(VR)  programs  must  submit  a  three  year 
State  plan  to  receive  Federal  funds.  The 
Department  will  use  the  information  to 
make  grant  awards,  and  to  evaluate 
States'  performance  and  compliance 
under  Title  I  of  the  Rehabilitation  Act. 
as  amended. 

IFR  Dor..  88-25966  Filed  11-8-88;  8:45  am] 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  10086-0001 

Brewster  Grist  Mill  Co.;  Surrender  of 
Preliminary  Permit 

November  1, 1988. 

Take  notice  that  Brewster  Grist  Mill 
Company,  permittee  for  the  proposed 
Brewster  River  Water  Power  Project, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
January  16, 1987,  and  would  have 
expired  December  31, 1989.  The  project 
would  have  been  located  on  the 
Brewster  River,  near  the  town  of 
Jeffersonville,  in  Lamoille  County. 
Vermont.  The  permittee  cites  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  permittee  filed  request  on  March 
2, 1987.  and  the  preliminary  permit  for 


Project  No.  10086  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is 
Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Lois  D.  Cashell. 

Secretary. 

[PR  Doc.  88-25888  Filed  11-8-88;  8;45  am) 
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Office  of  Hearings  and  Appeals 

Determination  of  Excess  Petroleum 
Violation  Escrow  Funds  for  Fiscal  Year 
1989 

agency:  Office  of  Hearings  and  Appeals 
Department  of  Energy. 
ACTION:  Notice  of  Determination  of 
Excess  Amount  of  Petroleum  Violation 
Escrowed  Amounts  Pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

SUMMARY:  The  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
requires  the  Secretary  of  Energy  to 
determine  annually  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is 
in  excess  of  the  amount  needed  to  make 
restitution  to  injured  parties  and  to  meet 
other  commitments.  Notice  is  hereby 
given  that  $57,218,170.88  of  the  amounts 
currently  in  escrow  is  determined  to  be 
excess  funds  for  fiscal  year  1989  and 
will  be  made  available  to  state 
governments  for  use  in  specified  energy 
conservation  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals.  United 
States  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  The 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (hereinafter 
"PODRA  "),  contained  in  Title  III  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Pub.  L.  No.  99-509,  establishes 
certain  procedures  for  the  disbursement 
of  oil  overcharge  funds  collected  by  the 
Department  of  Energy  pursuant  to  the 
Emergency  Petroleum  Allocation  Act  of 
1973  ("EPAA")  or  the  Economic 
Stabilization  Act  of  1970  ("ESA").  These 
funds  are  moneys  obtained  to  remedy 
actual  or  alleged  violations  of  such  Acts. 
PODRA  requires  the  Department  of 


Energy  (DOE),  through  the  Office  of 
Hearings  and  Appeals,  to  conduct 
proceedings  under  10  CFR  Part  205, 
Subpart  V.  to  accept  claims  for 
restitution  and  to  refund  these  oil 
overcharge  moneys  to  persons  injured 
by  violations  of  the  EPAA  or  the  ESA.  In 
addition.  PODRA  requires  the  Secretary 
of  Energy  to  determine  annually  the 
amount  of  oil  overcharge  funds  that  'vill 
not  be  required  for  restitution  to  injured 
parties  in  refund  proceedings  and  to 
make  this  excess  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The 
determination  is  required  to  be 
published  in  the  Federal  Register  within 
45  days  after  the  beginning  of  each  fiscal 
year.  The  Secretary  has  delegated  this 
responsibility  to  the  DOE's  Office  of 
Hearings  and  Appeals. 

Notice  is  hereby  given  that  based  on 
currently  available  information, 
$57,218,170.88  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  persons. 

To  arrive  at  that  figure,  the  Office  of 
Hearings  and  Appeals  has  reviewed  all 
accounts  in  which  moneys  covered  by 
PODRA  are  deposited.  PODRA 
generally  covers  all  funds  now  in 
escrow  which  are  derived  from  alleged 
violations  of  the  EPAA  and  the  ESA. 
However,  PODRA  excludes  from  its 
procedures  three  categories  of  funds. 
Some  funds  currently  in  escrow  have 
been  identified  for  indirect  restitution  in 
orders  issued  prior  to  enactment  of 
PODRA.  Other  funds  are  attributable  to 
alleged  violations  of  regulations 
governing  the  pricing  of  crude  oil  and 
subject  to  the  settlement  agreement  in  In 
re  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation.  M.D.L.  No. 
378  (D.  Kan.,  July  7, 1986).  Those  classes 
of  funds  are  not  subject  to  the 
procedures  set  forth  in  PODRA.  In 
addition,  a  relatively  small  amount  of  oil 
overcharge  funds  is  currendy  subject  to 
the  control  of  the  Department's 
Economic  Regulatory  Administration, 
which  has  generally  found  that  none  of 
those  funds  are  currently  excess.  As  of 
September  30, 1988,  the  total  amount 
subject  to  the  PODRA  procedures  was 
$428,748,927.70. 

The  Office  of  Hearings  and  Appeals 
has  employed  the  following 
methodology  to  determine  the  excess 
amount  of  PODRA  funds.  We  took 
special  account  of  the  provision  of 
PODRA  which  directs  that  "primary 
consideration  [be  given]  to  assuring  that 
at  all  times  sufficient  funds  (including  a 
reasonable  reserve)  are  set  aside  for 
making  [direct]  restitution."  In 
accordance  with  our  prior  practice,  in 


major  refiner  proceedings  where  refund 
claims  are  not  yet  being  accepted,  we 
have  reserved  75  percent  of  the  funds  for 
direct  restitution  to  injured  persons.  The 
remainder  is  excess.'  For  proceedings  in 
which  all  claims  have  been  considered 
or  in  which  no  claims  have  been  fded. 
and  the  deadline  for  filing  claims  has 
passed,  all  remaining  funds  are  excess. 
In  proceedings  in  which  refund  claims 
are  pending,  we  have  on  a  claim-by- 
claim  basis  examined  pending  claims, 
and  established  reserves  sufficient  to 
pay  the  entire  amount  of  all  claims.  The 
amount  of  those  reserves  also  includes 
all  refunds  ordered  by  the  Office  of 
Hearings  and  Appeals  since  September 
30, 1988.  Small  amounts  of  interest 
accrued  after  September  30, 1987.  in 
accounts  that  were  closed  in  the  fiscal 


'  In  the  case  of  the  Texaco  Inc  refund  proceeding, 
the  actual  amount  that  is  subject  to  PODRA  is 
disputed  by  commenlers.  see  53  FR  32929  (1988), 
and  will  be  resolved  in  the  relevant  Subpart  V 
refund  proceeding.  The  determination  to  set  aside 
75  percent  of  $120  million  in  Texaco  funds  is  a 
preliminary  determination  only  for  purposes  of  this 
proceeding. 


year  1988  PODRA  determination  (52  FR 
43657  (1987))  are  included  as  part  of  die 
"excess"  for  fiscal  year  1989.  In 
accordance  with  section  3002(c)(3)  of 
PODRA,  escrowed  amounts  are  not 
deemed  "excess"  where  they  were 
designated,  prior  to  the  enactment  of 
PODRA,  for  disbursement  to  specific 
persons  or  classes  of  persons  as  indirect 
restitution.  No  "other  commitments"  are 
reflected  in  the  reserves.  The  ERA  has 
brought  to  our  attention  one  case, 
involving  a  1982  setUement  with 
Macmillan  Ring-Free  Oil  Company 
(Consent  Order  No.  960S00053Z).  where 
the  amount  transferred  as  excess  under 
PODRA  in  1986  left  insufficient  funds  for 
the  ERA  to  pay  certain  refund  recipients 
identified  in  the  consent  order.  We  are 
therefore  making  an  adjustment  in  this 
notice  to  replenish  the  Macmillan 
subaccount  so  that  these  identified 
refund  recipients  may  be  paid. 

The  total  escrow  account  equity 
subject  to  PODRA  is  $428,748,927.70. 
The  total  amount  needed  as  reserves  for 
direct  restitution  in  those  cases  is 


$371,530,756.82.  When  the  total  amount 
of  reserves  is  subtracted  from  the  total 
escrow  account  equity  subject  to 
PODRA,  the  remainder,  $57,218,170.88.  is 
the  amount  in  Fiscal  year  1989  that  is  "in 
excess"  of  the  amount  that  will  be 
needed  to  make  restitution  to  injured 
persons.  Appendix  A  sets  forth  for  each 
refund  case  within  the  jurisdiction  of  the 
Office  of  Hearings  and  Appeals  the  total 
product  equity  eligible  for  distribution 
under  PODRA.  the  amount  reserved  for 
direct  restitution,  and  the  "excess" 
amount.  Appendix  B  reflects  information 
supplied  by  the  Economic  Regulatory 
Administration  regarding  cases  subject 
to  PODRA  under  its  jurisdiction. 

Accordingly,  $57,218,170.88  will  be 
transferred  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  states  for  use  in  the  four 
designated  energy  conservation 
programs  in  the  maimer  prescribed  by 
die  Act. 

Date:  November  3, 1988. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


Appendix  A— Determination  of  Excess  Petroleum  Violation  Escrow  Funds  for  Fiscal  Year  1989 


Name 

OHA  case  Number 

Consent  order 
Number 

Total  product 

equity  as  ot  Sept 

30.  1988 

Funds  avaiiable 
unoer  POOflA  tor 
fiscal  year  1989 

Texaco  Inc 

KEF-0120 
KEF-0008 
HEF-0208 
HEF-0010 
HEF-0220 
HEF-0007 
KEF-0038 
HEF-0034 
KEF-0120 
HEF-0172 
KEF-0026 
HEF-0211 
HEF-0212 
KEF-0018 
HEF-0213 
HEF-0500 
BEF-0073 
HEF-0114 
HEF-OOOfl 
HEF-0079 
HEF-0155 
HEF-0101 
BEF-0022 
HEF-0264 
KEF-002fl 
HEF-0110 
HEF-0103 
HEF-0217 
KEF-0097 
HEF-0219 
HEF-0578 
HEF-0222 
HEF-0122 
HEF-0201 
HEF-0570 
HEF-0028 
HEF-0514 
HEF-0142 

HEF-oioe 

RTXE006A1W 

240H00280Z 

RGEA00001Z 

RCOA00001Y 

6O0S00037Z 

740V01259Y 

733V02010Z 

320H00043Z 

740S01247W 

111H00028Z 

641S00123Z 

150S00154Z 

610S00068Z 

610H10449Z 

820S00007Z 

g60S00093Z 

RTNA00001Y 

710H01376Z 

660S00632Y 

110H00494Z 

610H10452Z 

6C1H00209Z 

6D0V00025Y 

710V03015Z 

111K00123Z 

OOOH00422Z 

720H00598Z 

672S00136Z 

999K90079Z 

340S00352Z 

940X00232Z 

6EOS00002Z 

720H00567Z 

641S00255Z 

NGCPOOOOIZ 

432K0043SZ 

999K90040Z 

240H00361Z 

710H02500Z 

$120,038,411  10 

10.367,980  92 

17.634.872  07 

1.467.779  52 

1.386.654.33 

10.126,591.61 

1.489,185.92 

428,319.10 

3,000.000  00 

299.86128 

240.725  66 

182.877.24 

171,953.40 

162.176.06 

151.609  67 

132.239.60 

127,988.14 

96,729.18 

72.307.82 

70,068.66 

122.314.04 

66,304.27 

51.276.60 

46.966.64 

46,065  42 

45,496.63 

40,740.98 

27,629.52 

24.103.57 

23.527.53 

23.481.03 

21.958.81 

20.544.29 

18,110.82 

16.231.84 

15.697.55 

12.859.05 

12,276.63 

U133.65 

$30,000,000.00 

Howard  Oil  Co 

10.367.980.92 

Getty  Oti  Co 

9.000.000.00 

CONOCO 

1.467,779.52 

Sat>er  Energy.  Inc 

1.386.654.33 

AminotI  U.S.A..  Inc 

1.022.778  00 

SutxjrtMn  Propane  Gas  Corp 

1.000.000.00 

Bak  Ltd 

426.31910 

Anchor  Gasoline  Corp 

300.000.00 

Smith,  CK.  &  Co 

299.861.28 

UPG,  Inc _ 

240.725  66 

Good  Hope  Refineries.  Inc „ „ 

182.877^4 

Howell-Ouintana _ 

171953.40 

Thriftyman,  Inc _ „. 

Husky  Oil  Co 

162.176.06 
150.043.67 

USA.  Petroleum  Corp _ 

132,239.60 

Tenneco  Oil „..  . 

127.968.14 

Leo's-Winstead's 

98.729.18 

APCO  ai  Corp 

72.307  82 

Gibbs  Industries.  Inc „ 

70,068.66 

Power  PakCo.,  Inc „ „„ 

70.000.00 

Jay  Oil  Co 

65.304.27 

Richardson,  Sid „  

51.276  60 

Northwest  Pipeline 

46.966  64 

Cranston  Oil  Service  Co.,  Inc./Galego „ _ 

Knutson.  Marlen  L „ 

46.065.42 
45.496.63 

Keller  Oil  Co..  Inc 

40.740.96 

Navajo  Refining  Co _ _ 

Clean  Machine,  Inc _ „ 

Quaker  State  Oil ™ „.„ ...     „ „ 

27.629.52 
24.10357 
23.527  53 

Kent  Oil  &  Trading  Co „ 

23.481.03 

Sooth  Hampton  Refining 

21.956.81 

Manne  Petroleum  Co 

20.544.29 

Arkansas  Louisiana  Oias  Co _ 

GCO  Minerals  Co 

18.110.82 
16,23184 

Appalachian  Flyirtg  Service 

15,687.55 

Bubble  Machine       

12,858.05 

Oceana  Terminal  Corp 

12.276.63 

King  ft  King  Enterprises.  Inc - 

12.133.65 
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Determination  of  Excess  Petroleum  Violation  Escrow  Funds  for  Fiscal  Year  1989— Continued 


Name 


Perta  OH 

Pyrofax  Gas  Corp 

Richardson  Ayres  Jobber 

Quarles  Petroleum 

Sigmor  Corp 

Elm  City  Filling  Stations.  Inc 

Union  Texas  Petroleum  Corp 

ONEOK,  Inc 

Switty  Oil  Co 

Gull  Industries.  Inc 

La  Gloria  Oil  and  Gas  Co 

Lee  Garrett  Chevron 

Product  Tracking— PODRA 

Crystal  Oil  Co 

Box,  Cloyce  K 

Farstad  Oil  Co 

Lewtex  Oil  and  Gas  Co 

Alemany  Chevron  Service  Center 

Eastern  of  New  Jersey 

Ferrell  Companies.  Inc 

Gary  Energy  Co 

Car  Wash  Service 

Pride  Refining,  Inc 

Franks  Petroleum 

Inland  USA,  Inc 

Consumer  Oil  Co 

Tresler  Oil  Co 

Southern  Union 

McCleary  Oil  Co 

Arapaho  Petroleum,  Inc 

Central  Oil  Co 

Gull  Industries,  Inc 

MAPCO,  Inc 

Allied  Materials  Corp.  &  Excel 

Lucia  Lodge 

Inman  Oil  Co 

Pasco  Petroleum,  Inc 

Martin  Oil  Service,  Inc 

St.  James  Resources 

Lowe  Oil  Co 

Indian  Oil  Co.,  Inc 

Daico  Petroleum 

Arkansas  Valley  Petroleum 

Gull  Industnes 

Eagle  Petroleum 

Parman  Oil  Corp 

Wellen  Oil  Co 

Hicks  Oil  &  Hick  Gas 

Texas  Gas  &  Exploration 

Tipperary  Oil  Co 

Arkia  Chemical  Corp 

Stinnes  Oil 

Tamcone,  Inc 

Leathers  Oil  Co 

Petroleum  Sales/Service 

Lewis  Oil  Co 

Propane  Gas  &  Appliance  Co 

Missoun  Terminal  Oil  Co 

Maico  Industries 

Ramos  Oil  Co.,  Inc 

Belcher,  Leonard  E.,  Inc 

Resources  Extraction  Process 

Little  America  Refining.. 

Port  Oil  Co 

Luke  Brothers.  Inc 

Plateau,  Inc 

Lakes  Gas  Co  ,  Inc 

Peterson  Petroleum 

Earls  Broadmoor 

Sieve's  Exxon  &  Towing  Service.. 

Post  Petroleum 

McClures  Service  Station 

Lockheed  Air  Terminal.  Inc 

Reynolds  Oil  Co 

Bud's  Exxon  Service 

Pacific  Northern  Oil 

Moyle  Petroleum 

White  Petroleum 


OHA  case  Number 


HEF-0148 
HEF-0157 
HEF-0166 
HEF-0158 
HEF-0581 
HEF-0067 
HEF-0009 
HEF-0571 
HEF-0175 
HEF-0085 
HEF-0210 
KEF-0040 

HEF-0204 
HEF-0041 
HEF-0567 
BEF-0033 
KEF-0023 
HEF-0065 
HEF-0587 
HEF-0245 
HEF-0516 
HEF-0218 
HEF-0208 
HEF-0096 
HEF-0055 
KEF-0019 
HEF-0223 
HEF-0127 
HEF-0231 
HEF-0047 
HEF-0086 
HEF-0258 
HEF-0200 
HEF-0119 
HEF-0097 
HEF-0146 
HEF-0123 
HEF-0100 
HEF-0118 
HEF-0095 
HEF-0060 
HEF-0029 
HEF-0084 
HEF-0243 
HEF-0145 
HEF-0584 
HEF-0091 
HEF-0274 
HEF-0277 
HEF-O030 
HEF-0174 
HEF-0177 
HEF-0113 
HEF-0151 
HEF-0115 
HEF-0156 
HEF-0131 
HEF-0121 
HEF-0159 
HEF-0586 
HEF-0574 
HEF-0215 
HEF-0153 
HEF-0120 
HEF-0272 
HEF-0112 
HEF-0149 
HEF-0566 
HEF-0550 
HEF-0154 
HEF-0128 
HEF-0117 
HEF-0164 
HEF-0511 
HEF-0144 
HEF-0133 
HEF-0196 


Consent  order 
Number 


Total  product 

equity  as  of  Sept. 

30,  1988 


Funds  available 
under  PODRA  for 
fiscal  year  1989 


930H00088Z 

641T00099Z 

640H00354Z 

N00H00905Z 

6D0S00091Z 

150H00126Z 

6E0S00075Y 

740V01406Z 

550H00337Z 

N00SDO0O1Z 

641S00234Z 

999K90057Z 

999DOECX)5W 

641S00098Z 

600H00037Z 

850H00018Z 

6DOV00020Y 

999K90059Z 

240H00441Z 

71OT0O075Z 

810V00003Z 

999K90047Z 

6D0S00036Z 

641S00421Z 

720H00563Z 

930H00097Z 

530H00449Z 

673S00336Z 

310H00439Z 

710V03019Z 

110H00300Z 

010H00056Z 

740V01246Z 

660S00302Z 

910K00133Z 

720H00557Z 

000H00442Z 

570H00200Z 

110H00487Z 

710H01379Z 

132H00243Z 

660T00642Z 

660H10655Z 

010H00357Z 

710V03025Z 

430H00219Z 

240H00071Z 

570E00128Z 

6E0V00015Z 

670V00323Z 

641H00364Z 

240H00519Z 

240H00291Z 

O0OH0O426Z 

340H00488Z 

340H00493Z 

420E00206Z 

720H00562Z 

530H00435Z 

910H00144Z 

151H00003Z 

740V01409Z 

830S00012Z 

420H00278Z 

660E00075Z 

733V02013Z 

510E00134Z 

240H00491Z 

640Z00357Z 

999K90036Z 

910H00145Z 

340H00486Z 

930H00199Z 

810H00324Z 

999K90038Z 

010H00028Z 

810H00300Z 

550H00317Z 


11.905.80 

11,803.49 

11,720.41 

11,557  86 

9,487.22 

9,027.90 

8,609.69 

8,528.18 

8,378.88 

7,684.07 

7,647.91 

7,42631 

7,366.80 

5,956.19 

4.87233 

3,876.51 

3,51273 

3,446.99 

3.366.53 

3,25230 

3,116  38 

2,795.34 

2,53278 

2,526.09 

2.447.96 

2,088  56 

1.936.33 

1,828  82 

1,735  46 

1,716.86 

1 ,694.94 

1,658.75 

1 ,296.99 

1,285.11 

1.231  17 

1,150.33 

737  30 

667.72 

61280 

50585 

470.30 

430  96 

422.80 

361.33 

351.65 

338.66 

296.15 

263.90 

24781 

247.79 

22529 

16136 

155.36 

148.64 

142.97 

135.28 

122.24 

115.88 

99.90 

97.14 

88.50 

79.48 

65.48 

59.02 

57.64 

52.41 

38  56 

3544 

27.84 

22.62 

18  62 

18.24 

18.11 

16.42 

1391 

753 

692 

5.40 


11,905  80 
11,803  49 
11.72041 
11.557  86 
8,487  22 
9.027  90 
8,609  69 
8,52818 
8,37888 
7,68407 
7.647  91 
7,42631 
7.366  80 
5.956.19 
4,872  33 
3,87651 
3.51273 

3.446  99 
3,36653 
3.25230 
3.116  38 
2.79534 
2.53278 
2,52609 

2.447  96 
2,088  56 
1.936  33 
1,828  82 
1.735.46 
1.716  86 
1,694  94 
1,658  75 
1,296  99 
1,285  11 
1,231  17 
1,150  33 

737  30 

667  72 

612  08 

50585 

47030 

430  96 

422.80 

361.33 

351.65 

338.66 

296.15 

26390 

24781 

247  79 

22529 

161  36 

155  36 

148  64 

142  97 

135.28 

122  24 

115  88 

99.90 

97,14 

88  50 

79  48 

6548 

59  02 

57  64 

5241 

38  56 

35  44 

27  84 

2262 

1862 

1824 

18  11 

1642 

13.91 

7.53 

6.92 

5.40 


Name 


Amtel.  Inc 

Atlantic  Richfield  Co  (ARCO) 

Beacon  Oil  Co 

Butler  Fuel  Corp 

Century  Refining  Co 

Crown  Central  Petroleum  Corp.. 

Dorchester  Gas  Corp 

Earth  Resources 

Eastern  Oil  Co 

Edgington  Oil  Co 

Elias  Oil  Co 

Empire  Gas  Corp 

Enron  Corp 

Evett  Oil  Co 

Exxon  Corp 

Gulf  Oil  Corp 

Gulf  Oil  Corp 

Indian  Wells  Oil  Co 

Key  Oil  Co 

Ladd  Petroleum  Corp 

Marathon  Petroleum  Co 

Manin  Oil  Co 

Maxwell  Oil  Co 

McClure  Oil  Co 

MCO  Holdings  Inc  &  MPC,  Inc . 

Mobil  Oil  Corp 

Murphy  Oil  Corp 

National  Propane  Corp 

Northeast  Petroleum  Corp 

Nortfieast  Petroleum  Corp 

O'Connell  Oil  Co 

O'Neals  Sen/ice  Center 

Pacer  Oil  Co 

Pedersen  Oil,  Inc 

Petrolane-Lomita  Gasoline  Co.. 

Petroleum  Heat  &  Power 

Placid  Oil  Co 

Plaquemines  Oil  Sales  Inc 

Point  Landing  Fuel  Co 

Power  Test  Petrol  Distribution  .. 

Reinauer  Petroleum  Co..  Inc 

Sauvage  Gas  Service  Co.,  Inc.. 

Shell  Oil  Co 

Total  Petroleum,  Inc 

True  Oil  Co 

Winston  Refining  Co 

Witco  Chemical  Corp 

Worid  Oil  Co 

MacMillan  Ring-Free  Oil  Co 

Totals 


OHA  case  Number 


Consent  order 
Number 


4- 


Total  product 

equity  as  o*  Sept. 

30,  1988 


HEF-0027 

HEF-0591 

HEF-0203 

KEF-0094 

BEF-0041 

KEF-0044 

HEF-0559 

HEF-0205 

KEF-0085 

KEF-0003 

KEF-0022 

KEF-0048 

KEF-0116 

KEF-0020 

KEF-0087 

HEF-0590 

DFF-0001 

KEF-0103 

HEF-0106 

KEF-0112 

KEF-0021 

HEF-0124 

HEF-0125 

KEF-0009 

KEF-0108 

HEF-0508 

KEF-0095 

HEF-0135 

HEF-0137 

HEF-0138 

HEF-0141 

KEF-0117 

HEF-0143 

HEF-0147 

HEF-0269 

HEF-0150 

KEF-0007 

KEF-0039 

HEF-0152 

KEF-0042 

KEF-0110 

KEF-0024 

KEF-0093 

KEF-0133 

HEF-0557 

HEF-0589 

HEF-0227 

KEF-0005 

HEF-0506 


720H00552Z 

RARH00001Z 

910S00008Z 

110E00421Z 

710V02006Y 

RCWAOOOOOZ 

670S00113Z 

431S00341Z 

412H00040Z 

930S00173Z 

412H00105Z 

720T00521Z 

730V00221Z 

400H00221Z 

REXL00201Z 

RGFAOOOOIZ 

NOOR00007Y 

710V02002Z 

430H00477Z 

810C00341Z 

RMNA00001Z 

910T00120Z 

OOOH00425W 

660EOOOe3Z 

831V00016Z 

RMOA00001Z 

RMUH01983Z 

270T00002Z 

110H00334Z 

120H00491Z 

110H00513Z 

999K90056Z 

412H00172Z 

000H0O418Z 

940V00195Z 

110H00530Z 

6D0S00005Z 

640H00174Z 

640H00175Z 

240H00499Z 

240H00492Z 

710H06008Z 

RSHA00001Z 

540S00227Z 

733V02019Z 

6DOS00006Z 

240S00054Z 

960SOO104Z 

960S00053Z 


Funds  available 
under  PODRA  tor 
fiscal  year  1989 


1,146,573  42 
43,083,305.80 
2,400.266.89 
54.901  69 
58,039.30 
6,764.571.36 
1,267.563.01 
319,397.11 
150,764.41 
1 ,932,487.43 
130,053.95 
1.101,916.62 
48,325,342.50 
74,027.97 
23,917.413.66 
48,128,403.58 
26,924,354.87 
1,574,693.52 
9,131.55 
2,966,58502 
6,399,640  60 
118,137.39 
10,632.08 
17,892.68 
804,81632 
4.639,804  05 
5,882,428.19 
11,710.66 
641,946  78 
357,708  93 
5,718.55 
3,897.84 
19,482.75 
26,846.23 
52,99145 
101,104  58 
1,965,429  89 
518,669  96 
128,622  54 
471,344.46 
313,341  03 
471,893.11 
16,772,985.63 
2,567.736  60 
1.779,283  42 
129.907.62 
3,333.913  78 
2.265.82081 
119.912.29 
428,748,927.70 


000 
000 
0.00 
000 
000 
0.00 
0.00 
000 
COO 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
(247.180  00) 
57.218,170.88 


Appendix  B 

October  26, 1988. 

Memorandum  for:  George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals 
Subject:  ERA  Input  for  the  PODRA  Section 

3003(c)  Report 
We  have  completed  our  review  of  the  funds 
held  in  escrow  as  of  September  30. 1988, 
which  have  not  been  petitioned  under 
Subpart  V.  This  review  was  to  identify  the 
escrow  amount  in  excess  of  that  necessary  to 
make  restitution  to  persons  or  classes  of 
persons  in  accordance  with  Section  3003(b)(1) 
of  the  Petroleum  Overcharged  Distribution 
and  Restitution  Act  of  1986.  Once  final 
payments  are  made  into  an  escrow  account,  a 
Subpart  V  petition  is  filed  with  your  office. 
Consequently,  the  escrow  accounts  that  we 
examined  still  have  balances  due.  Many  of 
these  accounts  are  for  firms  in  bankruptcy  or 
have  been  referred  to  the  Department  of 


Justice  for  collection.  Since  the  extent  of 

possible  claims  and  amounts  that  will  be 

available  to  satisfy  the  claims  are  not  known 

at  this  time,  it  would  be  inadvisable  to 

consider  any  of  these  funds  excess. 

Chandler  L.  van  Oiman, 

Deputy  Administrator,  Economic  Regulatory 

Administration 

[FR  Doc.  88-25890  Filed  11-8-88;  8:45  am] 

BILLING  CODE  MS0-01-M 


Southwestern  Power  Administration 

Federai  Hydroelectric  Power— Power 
Allocation  Policy 

agency:  Southwestern  Power 
Administration,  DOE. 


ACTION:  Notice  of  Opportunity  to 
Provide  Comments  on  Specific  Phrases 
in  the  Power  Allocation  Policy. 

SUMMARY:  The  Southwestern  Power 
Administration  (SWPA)  published  the 
"Policy  for  the  Allocation  of  Power  and 
Energy  from  Federal  Hydroelectric 
Power  Projects"  in  the  Federal  Register 
(52  FR  29881)  dated  August  12, 1987. 
Subsequent  to  that  publication,  SWPA 
received  several  comments  which 
expressed  concern  over  a  perceived  lack 
of  opportunity  to  comment  on  two 
particular  phrases  in  the  policy.  This 
publication  provides  interested  parties 
the  opportunity  to  comment  on  those 
phrases  as  the  phrases  pertain  to  the 
allocation  policy. 


BEST  COPY  AVAILABLE 


4S382 
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The  first  phrase  appears  in  the  last 
sentence  of  the  first  paragraph  of  the 
summary  on  page  29881  in  the  Federal 
Register.  That  sentence  reads  as 
follows:  "As  a  result  of  these  changing 
conditions,  Southwestern  Power 
Administration  fSWPA)  believed  a 
policy  was  needed  to  address  the 
allocation  of  power  and  energy  that  may 
become  available  for  marketing  from 
existing  and  new,  Federally  and  non- 
Federally  funded,  hydroelectric  power 
projects."  The  phrase  "from  existing" 
caused  concern  with  some  members  of 
the  public.  We  added  that  phrase 
because  new  power  from  existing 
resources  occasionally  becomes 
available  for  allocation  from  a  variety  of 
sources  including,  but  not  limited  to. 
new  hydroelectric  power  development 
at  existing  projects,  upgrading  of 
equipment,  and  changes  in  operational 
agreements.  Power  may  also  become 
available  if  an  existing  customer 
relinquishes  or  loses  its  allocation. 

The  second  phrase  appears  in  the 
second  sentence  of  SWPAs  response  to 
comment  number  11  located  on  page 
29883  in  the  Federal  Register.  The 
sentence  reads  as  follows:  "While  the 
Government  is  presently  committed  to 
an  announced  policy  of  not  removing  a 
Federal  allocat.on,  the  Government  will 
not  guarantee  the  disposition  of  its 
resources  beyond  present  contract 
commitments."  The  phrase  "the 
Government  wiU  not  guarantee  the 
disposition  of  its  resources  beyond 
present  contract  commitments"  was  the 
cause  of  concern.  This  phrase  refers  to 
the  manner  in  which  allocated  power  is 
delivered,  reflecting  the  type  of  service 
to  be  recieved  by  a  customer.  These  is 
no  assurance  that  the  storage  now 
available  in  the  hydroelectric  power 
projects  will  be  available  for  future 
hydroelectric  power  generation,  nor  is 
there  assurance  that  the  present 
hydroelectirc  power  plant  equipment, 
transmission  facilities  or  systems, 
wheeling  arrangements,  etc..  will  be 
available  beyond  present  contract 
commitments.  Although  SWPA  fully 
intends  to  renew  power  allocatians 
when  existing  contracts  expire,  provided 
Federal  capacity  is  available,  SWPA 
cannot  guarantee  tiie  extension  of 
existing  contracts. 

Neither  of  these  (^ases  is  intended  to 
imply  that  an-existing  power  allocation 
may  be  withdrawn  at  the  end  of 
contract  commitraeats.  Present 
announced  policy  is  that  capacity  power 
aliocations  will  continue  to  be  honored 
beyond  present  contract  commitments 
(with  available  resources]  under 
SWPA's  allocation  policy,  subject  to 
■  -  appropriate  administrative  due 


processes,  recognizing  pubic  laws  and 
the  policies  of  the  Department  of  Energy. 

SWPA  coordinated  the  full 
development  of  the  August  12. 1987. 
allocation  policy  with  its  customers 
through  their  Southwestern  Power 
Resources  Association. 
DATE:  Comments  must  be  submitted  on 
or  before  December  9. 1988. 
ADDRESS:  Comments  may  be  mailed  to: 
Francis  R.  Gajan.  Director  of  Power 
Marketing:  Southwestern  Power 
Administration;  US.  Department  of 
Energy;  P.O.  Box  1619.  Tulsa.  Oklahoma 
74101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  R.  Gajan,  Director  of  Power 
Marketing;  (918)  581-7529. 
).M.  Shafer. 

Administrator,  Southwestern  Power 
A  dministration. 

[FR  Doc.  88-25891  Filed  11-8-68;  8:45  am] 
BILLING  CODE  64S0-n-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{OPP-180792;  FRL-3473-2] 

Receipt  of  an  Application  for  a 
Specific  Exemption  to  Use  Avermectin 
B,;  Solicitation  of  Public  Comment 

ACENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice.  

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  for  use  of 
avermectin  Bi  (Agrimec  0.15  EC 
Miticide/ Insecticide™]  to  control 
leafminers  (Liriomyza  trifolii  and  L 
sativae]  on  56,500  acres  of  tomatoes  in 
Florida.  Avermectin  Bi  (CAS  63AD) 
contains  a  mixture  of  avermectins 
containing  >  60%  avermectin  Bi,  (5-0- 
demethyl  avermectin  AiJ  and  <  20% 
avermectin  Bi^  (5-0-demethyl-25-de(l- 
methylpropyl-25-{l- 
methylethyljavermectin  Ai,).  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  this 
specific  exemption  request. 
DATE:  Comments  must  be  received  on  or 
before  November  25, 1988. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180792"  should  be 
submitted  by  mail  to: 
Public  Docket  and  Freedom  of 

Information  Section. 
Field  Operations  Division  (TS-757C), 
Office  of  Pesticide  Programs, 


Environmental  Protection  Agency. 

401  M  St..  SW.. 

Washington.  DC  20460. 

In  person,  bring  comments  to: 

Rm.  246.  Crystal  Mall  #2. 

1921  Jefferson  Davis  Highway, 

Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Rm.  246  at 
the  address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACr. 
By  mail: 

Libby  Pemberton, 
Registration  Division  (TS-767C]. 
Office  of  Pesticide  Prcgrams. 
Environmental  Protection  Agency. 
401  M  St..  SW.. 
Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716.  Crystal  Mall  W2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA, 
(703-557-1806). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  provision  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  avermectin  Bi, 
manufactured  as  ACRI-MEK  0.15  EC 
Miticide/Insecticide™.  by  MSD  ABVET. 
a  division  of  Merck  &  Co..  Inc..  on 
tomatoes  in  Florida.  No  tolerances  have 
been  established  for  avermectin  Bi  on 
any  raw  agricultural  commodities. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request.  The  Applicant  proposes 
ground  applications  applied  at  a  rate  of 
8  to  16  ounces  of  product  per  acre  per 
application.  A  maximum  often 
applications  will  be  made  per  acre  per 
crop  season.  Treatment  would  not  be 
allowed  3  days  prior  to  harvest 
Applications  would  be  made  from 
January  1. 1989  through  July  31. 1989. 


The  Applicant  indicates  that  many 
factors  have  contributed  to  the 
frequency  and  severity  of  this  pest 
problem.  Among  these  factors  are  the 
intensity  of  plantings  within  the 
producing  areas,  the  climatic  conditions 
during  the  growing  season,  the  large 
number  of  alternate  hosts  surrounding 
the  production  areas,  the  complex  pest 
management  requirements  of  other  pests 
of  tomato  and  most  importantly  the 
increasing  difficulty  of  control  due  to 
resistance  of  the  pest  to  existing 
compounds.  Leafminer  control  has  been 
accompUshed  in  the  past  by  a  variety  of 
pesticides  including:  monocrotophos. 
diazinon.  naled,  methamidophos, 
dimethoate,  azinphos-methyl,  oxamyl. 
and  permethrin.  Even  though  some  of 
these  compounds  are  still  being  used, 
once  populations  exceed  threshold  level 
the  effectiveness  of  any  of  these 
compounds  is  lost,  according  to  the 
Applicant. 

The  Applicant  indicates  that  without 
adequate  control  of  the  leafminers  a 
potential  loss  of  $25  to  50  million  of 
income  to  Florida  tomato  producers 
could  occur  from  this  pest. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  in  the  Federal  Register  and  solicit 
public  comment  on  an  application 
involving  the  first  food  use  of  a 
pesticide.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated:  October  26,  1988. 
Edwin  F.  Tinsworth, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
|FR  Doc.  88-25932  Filed  11-8-88;  8:45  am] 
BILLING  CODE  6SM-S0-M 

(OPP-180790;  FRL-3472-81 

Emergency  Exemptions;  Dicamba,  etc. 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  11  States  listed  below  and 
10  crisis  exemptions  initiated  by  various 
States.  These  exemptions,  issued  during 
the  month  of  August,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  Information  on  these 


restrictions  is  available  from  the  contact 

persons  in  EPA  listedbelow. 

DATES:  See  each  specific  and  crisis 

exemption  for  its  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  emergency  exemption  for  the 

name  of  the  contact  person.  The 

following  information  applies  to  all 

contact  persons:  By  mail: 

Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716,  CM»^2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703-557- 
1806). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  dicamba  on  cotton  to  control 
redvine;  August  19, 1988,  to  December  1. 

1988.  (Robert  Forrest] 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  mevinphos  on 
ornamental  pumpkins  to  control  cotton 
melon  and  black  bean  aphids;  August 
30. 1988,  to  October  31, 1988.  (Libby 
Pemberton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  formetanate 
hydrochloride  on  strawberries  to  control 
mites;  August  31, 1988.  to  August  30, 

1989.  (Jim  Tompkins) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  hexakis  on 
mixed  melons  and  squash  to  control 
spider  mites;  August  3,  1988,  to 
September  30, 1988.  (Robert  Forrest) 

5.  Delaware  Department  of 
Agriculture  for  the  use  of  sodium 
chlorate  on  southern  peas  as  a 
desiccant;  August  15, 1988,  to  October 
31. 1988.  (Rbbert  Forrest) 

6.  Kansas  St^e  Board  of  Agriculture 
for  the  use  of  btfenthrin  on  field  corn  to 
control  Banks  grass  mites  and  two- 
spotted  spider  mites;  August  1, 1988.  to 
September  30, 1988.  (Gene  Asbury) 

7.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
paraquat  on  grain  sorghum  as  a 
desiccant;  August  31,  1988.  to  November 
1, 1988.  (Robert  Forrest) 

8.  Maine  Department  of  Agriculture 
for  the  use  of  paraquat  dichloride  on  dry 
edible  beans  as  a  desiccant/harvesf  aid; 
August  3, 1988,  to  September  14, 1988. 
(Robert  Forrest) 

9.  Michigan  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrip;  August  5, 
1988,  to  August  30, 1988.  (Gene  Asbury) 

10.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
dicamba  on  cotton  to  control  redvine; 
August  19, 1988,  to  December  1, 1988. 
(Robert  Forrest) 


11.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  sodium  chlorate  on  dry  heans  as  a 
desiccant;  August  19, 1988.  to  October  1. 
1988.  (Robert  Forrest] 

12.  North  Dakota  Department  of 
Agriculture  for  the  use  of  sodium 
chlorate  on  dry  beans  as  a  desiccant; 
August  23, 1988,  to  October  1, 1988. 
(Robert  Forrest) 

13.  Texas  Department  of  Agriculture 
for  the  use  of  cyromazine  on  bell,  chili, 
and  jalapeno  peppers  to  control 
vegetable  leafminen  August  19, 1989. 
(Robert  Forrest) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Illinois  Department  of  Agriculture 
on  August  1, 1988,  for  the  use  of 
profenofos  on  soybeans  to  control 
spider  mites.  This  program  has  ended. 
(Libby  Pemberton) 

2.  Illinois  Department  of  Agriculture 
on  August  1. 1988.  for  the  use  of 
propargife  on  soybeans  to  control  spider 
mites.  This  program  has  ended.  (Libby 
Pemberton] 

3.  Iowa  Department  of  Agriculture  on 
August  3, 1988,  for  the  use  of  propargite 
on  soybeans  to  control  spider  mites. 
This  program  has  ended.  (Libby 
Pemberton] 

4.  Minnesota  Department  of 
Agriculture  on  August  16. 1988,  for  the 
use  of  sodium  chlorate  on  dry  beans  as 
a  desiccant.  This  program  has  ended. 
(Robert  Forrest) 

5.  Minnesota  Department  of 
Agriculture  on  August  1, 1988,  for  the 
use  of  propargite  on  soybeans  to  control 
spider  mites.  This  program  has  ended. 
(Libby  Pemberton] 

6.  Mississippi  Department  of 
Agriculture  and  Commerce  on  August  8. 
1988,  for  the  use  of  iprodione  on  rice  to 
control  sheath  blight.  This  program  has 
ended.  (Gene  Asbury) 

7.  Ohio  Department  of  Agriculture  on 
August  3, 1988,  for  the  use  of  profenofos 
on  soybeans  to  control  spider  mites. 
This  program  has  ended.  (Jim  Tompkins) 

8.  Oregon  Department  of  Agriculture 
on  August  22,  1988,  for  the  use  of 
chlorpyrifos  on  hops  to  control  aphids. 
This  program  has  ended.  (Robert 
Forrest) 

9.  South  Dakota  Department  of 
Agriculture  on  August  4, 1988.  for  the 
use  of  disulfoton  on  soybeans  to  control 
spider  mites.  This  program  has  ended. 
(Jim  Tompkins) 

10.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  on  August  5,  1988,  for  the  use 
of  sodium  chlorate  on  oats  as  a 
desiccant.  This  program  has  ended. 
(Robert  Forrest] 
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Authority:  7  U.S.C.  136. 
Dated;  October  26. 1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-25931  Filed  ll-«-«B:  8:45  am] 

BILUNG  CODE  6S«0-S0-M 


During  the  fiscal  year  1988  (October  1, 
1987  through  September  30. 1988).  47 
crisis  exemptions  were  declared  by 
State  and  Federal  agencies.  A 
breakdown  of  the  crisis  declarations  by 
State/Federal  agencies  follows: 


[OPP- 180793;  FRL-3473-11 

Pesticide  Programs;  Annual  fleport  on 
Crisis  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  summarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked  during  the  fiscal  year  19^. 
State  and  Federal  agencies  issued  47 
crisis  exemptions  authorising 
unregistered  pesticide  uses  in 
accordance  with  the  regulations  in  40 
CFR  166.40  pursaunt  to  section  18  of 
FIFR.^.  Ehiring  this  same  time  period. 
EPA  revoked  the  right  to  utilize  the 
crisis  provisions  for  four  pesticide  uses. 
This  annual  report  is  required  under  40 
CFR  166.49. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Stubbs,  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716.  Crystal  Mall  «2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
(703-557-1806). 

SUPPLEMENTARY  INFORMATION:  The 
regulations  pursuant  to  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  require  EPA  to  issue 
annually  a  notice  for  publication  in  the 
Federal  Register  which  summarizes  the 
number  of  crisis  exemfitions  declared 
and  the  number  of  crisis  exemptions 
revoked. 

Subpart  C  of  40  CFR  Part  166  sets 
forth  the  regulations  dealing  with  crisis 
exemptions.  This  Subpart  allows  the 
head  of  a  Federal  or  State  agency  to 
issue  a  crisis  exemption  in  a  situation 
involving  an  unpredictable  emergency 
situation  when:  (1)  An  emergency 
condition  exists;  and  (2)  the  time 
element  with  respect  to  the  application 
of  the  pesticide  is  critical  and  there  is 
not  sufficient  time  either  to  request  a 
specific,  quarantine,  or  public  health 
exemption  or.  if  such  a  request  has  been 
submitted,  for  EPA  to  complete  review 
of  the  request.  This  Subpart  also 
provides  for  EPA  review  of  crisis 
exemptions  and  revocation  of  individual 
crisis  exemptions  or  the  authority  of  a 
State  and  Federal  agency  to  utilize  the 
crisis  provisions. 


Stale/ 
Federal 
agency 


No.  of 
cnsis 

exemp- 
tions 


Pesticide 


California.. 


Flonda. 


Georgia. 

Illinois.... 

Indiana.. 
Iowa 


Louisiana . 
MaTytaf>d.. 
Mictiigan .. 


Minnesota. 


Mississippi. 
New  York... 


North 

Carolina. 
North 

Dakota. 
Oklahoma . 

Ohio 

Oregon  ....„ 


South 

Dakota. 
Texas 


USDA. 


Washington 
Wisconsin ... 


losetyf-al 

Sethoxydim ... 
Sethoxydim .. 
Sethoxydim ... 
Sethoxydim... 

Benomyl 

Iprodione 

Propicona- 

zole. 
Permettirin 


Propargite 

Proteixjfos... 

Propaigite 

Propargite.... 
DisuHoton.... 

TPTH 

Glyphosate.. 

Oiazirxxi 

Profenofos... 
Propargite.... 
Dimettioate.. 
DisuHoton.... 
Propargite... 
Setftoxydim . 
Sodium 
chlorate. 


Site 


Lettuce. 
Lettuce. 
Broccoli. 
Cauliflower. 
Dry  tjeans. 
Calobatge 
Cabbage. 
Sweet  com. 

Souttiem 

peas. 
Soyt>eans. 
Soybeans. 
Soyt)eans. 
Soyt)eans. 
Soyt)eans 
Soytjflens. 
FieW  com. 
Soyt>eans. 
Soytieans. 
Soytieans. 
Soytieans. 
Soyt)eans. 
Soytieans. 
Lupines. 
Dry  beans. 

Rice 
Oybulb 
onions. 
Grapes. 

Soyt>eans. 

Propicona-        Peanuts, 
zole. 

Profenofos Soytieans. 

Chtorpyrifos...  Hops. 
Pormethnn |  Raspberries 


Propachlor.. 
Metalaxyl ... 


Disutfoton. 


Sethoxydim . 
Disulfoton . 


Ethyl 

parathion. 
Propicona- 

zole. 

Iprodione 

Permethhn.. 
Calcium 

cyanide 
Fluvalinate.. 
Methyl 

bromide 
Ethylene 


Baythro«) 

Disulfoton... 
Propargite... 
Sethoxydim . 
Sodium 
chlorate 


Snap  beans. 
Soybeans. 

Rape. 

Peanuts. 

Rice. 

Leafy 
vegeta- 
bles. 

Beehives. 

Beefvves. 

Bananas. 

Sunflower 
seeds. 


Pears. 

Hops. 

Soytieans. 

Lupines. 

Oates. 


provisions  for  use  of  propiconazole  on 
peanuts. 

Authority:  7  U.S.C.  136. 

Dated:  October  24, 1988. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-25930  Filed  11-8-88;  8:45  am] 

BILLMIG  CODE  UM-Sfr-M 


During  the  1988  fiscal  year,  EPA 
revoked  the  authority  of  Massachuesetts 
to  utilize  the  crisis  provisions  for  the  use 
of  sodium  fluoaluminate  on  potatoes; 
Louisiana  to  utilize  the  crisis  provisions 
for  the  use  of  TPTH  on  soybeans;  and 
Texas  and  Oklahoma  to  utilize  the  crisis 


[OPP-30292;  FRL-3472-91 

Fleming  Laboratories,  Inc.;  Application 
to  Register  a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  an  active  ingredient 
not  inchided  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
date:  Comment  by  December  9. 1988. 
ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30292]  and  the  file  number 
(59981-Jl)  to:  Public  Docket  and  Freedom 
of  Information  Secti<Mi,  Field  Operations 
Division  (TS-757C),  Attn:  Product 
Manager  (PM)  23.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460.  In  person,  bring  comments  to:  Rm. 
246.  CM#2.  Attn:  PM  23.  Registration 
Division  (TS-767C).  Environmental 
Protection  Agency.  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mountfort.  PM  23,  Rm.  237. 
(703-557-1830). 

SUPPLEMENTARY  INFORMATION:  Fleming 
Laboratories.  Inc..  PO  Box  34384, 
Charlotte.  NC  28234.  has  submitted  an 


application  to  EPA  to  register  the 
pesticide  product  Pro-Gen*  Grapefruit 
Acidity  Control  Agent.  EPA  File  Symbol 
59981-R.  containing  the  active  ingredient 
arsanilic  acid  at  99.4  percent,  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  The  application  proposes  that 
the  product  be  classified  for  general  use 
only  in  certain  counties  of  Florida  on  the 
fresh  market  grapefruit  to  reduce  the 
acidity  for  the  early  season  market  and 
processed  market  grapefruit  to  reduce 
the  acidity  for  the  midseason  market. 
Notice  of  receipt  of  this  application  does 
not  imply  a  decision  by  the  Agency  on 
the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  October  26.  1988. 
Edwin  F.  Tinsworth, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 
(FR  Doc.  88-25933  Filed  11-8-88;  8:45  am] 
BILLING  CODE  65«a-S0-M 


IOPTS-44518;  FRL-3474-4J 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on 
hexafluoropropene  (CAS  No.  116-15-4) 
and  anthraquinone  (CAS  No.  84-65-1), 
submitted  pursuant  to  final  test  rules, 
and  on  4-chloroaniline  (CAS  No.  106-47- 
8)  and  2.4-dinitroaniline  (CAS  No.  97- 
02-9).  submitted  pursuant  to  testing 
consent  orders  under  the  Toxic 
Substances  Control  Act  (TSCA). 


Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  COMTACT. 

Michael  M.  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60.  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  2.4-dinitroaniline  and  4- 
chloroaniline  was  submitted  by  Hoechst 
Celanese  pursuant  to  consent  orders  for 
these  substituted  anilines  at  40  CFR 
799.5000.  It  was  received  by  EPA  on 
October  20. 1988.  Two  submissions,  one 
for  each  chemical,  were  received.  Each 
describes  a  micronucleus  test  in  male 
and  female  NMRI  mice  after  oral 
administration.  Mutagenicity  testing  is 
required  by  these  consent  orders. 

The  primary  use  for  most  substituted 
anilines  is  as  intermediates  in  dye  and 
pigment  production. 

Test  data  for  hexafluoropropene  was 
submitted  by  E.l.  du  Pont  de  Nemours 
and  Company,  Inc.  pursuant  to  a  test 
rule  for  fluoroalkenes  at  40  CFR 
790.1700.  It  was  received  by  EPA  on 
October  21, 1988.  The  submission 
describes  a  dominant  lethal  inhalation 
study  in  rats  with  hexafluoropropene. 
Mutagenicity  testing  is  required  by  this 
test  rule. 

Fluoroalkenes  are  used  as  precursors 
in  the  manufacture  of  highly  specialized 
polymers  and  elastomers. 

Test  data  for  anthraquinone  was 
submitted  by  Mobay  Corporation 
pursuant  to  a  test  rule  at  40  CFR  799.500. 
It  was  received  by  EPA  on  October  25. 
1983.  The  submission  consists  of  three 
test  reports:  (1)  Determination  of  water 
solubility  of  anthraquinone:  (2)  acute 
toxicity  of  anthraquinone  to  rainbow 
trout  [Salmo  goirdneri)  under  fiow- 
Ihrough  conditions,  and  (3)  acute 
toxicity  of  anthraquinone  to  coho 
salmon  [Oncorhynchus  kisutch)  under 
acute  flow-through  conditions.  Chemical 
fate  and  environmental  effects  testing  is 
required  by  this  test  rule. 

Anthraquinone  is  used  principally  in 
production  of  anthraquinone  dyes.  It 


also  is  used  as  a  catalyst  by  the  paper 
pulping  industry. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submissions'  completeness. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44158).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office.  Rm.  NE-G004,  401 
M  Street  SW..  Washington.  DC  20460. 

Authority:  15  U.S.C.  2603. 

Dated:  November  2. 1988. 
loseph  J.  Merenda. 

Director,  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  88-25934  Filed  11-8-88:  8:45  am) 
BILUNG  CODE  CSM-SO-M 


IOPTS-59265;  FRL-3473-5) 

Toxic  and  Hazardous  Substances;  Test 
Market  Exemption  AppKcations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.    

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
one  application  for  exemption,  provides 
a  summary,  and  requests  comments  on 
the  appropriateness  of  granting  this 
exemption.  Written  comments  by: 

T  89-2.  November  19, 1988. 
address:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59265] "  and  the  specific  TME 
number  should  be  sent  to: 

Document  Processing  Center  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
L-100.  410  M  Street  §W..  Washington, 
DC  20460.  (202)  554-1305. 
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FOR  FURTHER  tNFORMATION  CONTACT: 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T89-2 

Close  of  Review  Period.  December  3, 
1988. 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate/acrylonitrile/ 
vinylacetate  copolymer. 

Use/Production.  (S)  Laminating 
adhesive.  Prod,  range:  Confidential. 

Date:  October  26, 1988. 
Steven  Newburg-Rinn, 

.Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  88-25935  Filed  11-8-88;  8:45  am| 

BILLING  CODE  6560-SO-M 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Interest  Rate  Swap  Reporting 
Standards 

AGENCY:  Federal  Financial  Institutions 
Examination  Council 
ACTION:  Request  for  comment. 

SUMMARY:  This  proposal,  which 
pertains  to  interest  rate  swap  contracts 
("swaps"),  would  preclude  al  FDIC- 
insured  U.S.  commercial  banks  and 
FDIC-insured  state-chartered  savings 
banks,  for  purposes  of  the  Reports  of 
Condition  and  Income  (Call  Reports), 
from  recognizing  arrangement  fees  and 
spread  income  at  the  inception  of  a 
swap.  Instead,  this  income  would  be 
recognized  over  the  life  of  the  swap.  It 
also  would  require  that  subsequent 
changes  in  the  market  value  of  swaps, 
except  for  most  swaps  accounted  for  as 
hedges,  be  reflected  in  income  during 
the  period  in  which  the  changes  occur 
This  proposed  Call  Report  instruction 
has  been  developed  jointly  by  the  Office 
of  the  Comptroller  of  the  Currency 
( "OCC ').  the  Federal  Reserve  Board 
("FRB  ■).  and  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),  under 
the  auspices  of  the  Councd.  The 


instruction  will  be  effective  for  swap 
contracts  entered  into  after  December 
31, 1988,  and  the  first  Call  Report 
affected  will  be  the  Call  Report  for 
March  31, 1989. 

DATE:  Comments  must  be  received  on  or 
before  January  9, 1989. 
ADDRESS:  All  comments  should  be 
mailed  to  Robert  J.  Lawrence,  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Council,  1776  G  St.,  NW., 
Suite  701.  Washington,  DC  20006,  or 
delivered  to  the  same  address  between 
the  hours  of  9:00  a.m.  and  5:00  p.m.  on 
business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  David  C.  Motter,  Special  Assistant 
to  the  Chief  National  Bank  Examiner, 
(202/447-1587),  Office  of  the 
Comptroller  of  the  Currency,  490 
L'Enfant  Plaza  East  SW..  Washington. 
DC  20219. 
Board:  Rhoger  H.  Pugh.  Manager. 
Division  of  Banking  Supervision  and 
Regulation.  (202/728-5883).  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  &  Constitution  Avenue 
NW..  Washington.  DC  20551. 
FDIC:  Robert  F.  Storch.  Chief.  Securities 
and  Accounting  Section.  Division  of 
Bank  Supervision.  (202/898-8906). 
Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW.. 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  Call  Report  instruction  was 
developed  on  a  joint  interagency  basis 
by  the  OCC.  FRB,  and  the  FDIC'due  to 
concerns  over  the  lack  of  a  consistent 
authoritative  standard  regarding  the 
recognition  of  swap  income.  The 
agencies  are  not  relying  upon  generally 
accepted  accounting  principles  as  the 
reporting  standard  for  these 
transactions  because  there  is  an  overall 
lack  of  authoritative  accounting 
guidance  pertaining  to  swap  income  and 
such  guidance  is  not  likely  to  be 
forthcoming  from  accounting  rulemaking 
authorities  for  some  time.  When  and  if 
accounting  rulemaking  authorities  adopt 
authoritative  guidance  for  the 
recognition  of  swap  income,  the  banking 
agencies  will  reconsider  the 
appropriateness  of  any  reporting 
standard  for  swaps  that  becomes 
inconsistent  with  generally  accepted 
accounting  principles. 

Proscription  on  the  Immediate 
Recognition  of  Fees  and  Spreads 

In  the  absence  of  specific 
authoritative  accounting 
pronouncements  in  this  area,  banks 
have  generally  followed  two  basic 
approaches  in  accounting  for  swap 
income.  One  method  recognizes  the 
arrangement  fee  and  the  discounted 


present  value  of  the  spread  on  a 
portfolio  of  swaps,  net  of  a  provision  for 
related  credit  risk  and  administrative 
costs,  as  profit  at  the  inception  of  the 
swap.  The  second  method  amortizes  the 
arrangement  fees  and  takes  the  spread 
into  income  over  the  life  of  the  swap, 
i.e..  income  is  recognized  as  the  swap 
payments  are  accrued  each  period. 

The  Council  believes  the  second 
method  of  income  recognition  is  the 
more  appropriate  method  for  Call  Report 
purposes.  Swap  income  should  not  be 
recognized  at  inception,  since  that 
practice  is  not  in  accordance  with  the 
fundamental  accounting  principle  that 
income  earned  as  a  result  of  a 
contractual  obligation  should  be 
recognized  over  the  life  of  the  contract. 
The  logic  that  the  income  is  earned  over 
that  time  period  rather  than  at  the 
inception  of  the  swap  is  supported  by 
the  fact  that,  in  the  case  of  a  bank  acting 
as  a  principal  in  a  swap  contract,  credit 
risk,  interest  rate  risk,  and 
administrative  costs  are  incurred  over 
the  life  of  the  contract.  Therefore,  since 
costs  and  risks  are  incurred  by  the  bank 
over  the  swap's  life,  it  is  appropriate 
that  the  income  from  the  swap  be 
recognized  over  the  life  of  the  swap. 

The  immediate  recognition  of  income 
leads  to  higher  reported  income  and 
capital  at  the  time  a  swap  is  booked. 
However,  substantial  risks  remain  over 
the  life  of  the  contract  and  the  recorded 
income  may  not  be  ultimately  realized 
due  to  credit  losses  or  adverse  interest 
rate  changes.  Consequently,  the  Council 
believes  that  income  recognition  at  the 
swap's  inception  is  an  unsafe  or 
unsound  banking  practice. 

Recording  Changes  In  Market  Value 
After  Inception 

The  second  aspect  of  the  proposed 
Call  Report  instruction  deals  with 
whether  changes  in  the  market  values  of 
swaps  after  their  inception  should  be 
recorded  in  income  in  the  period  in 
which  they  occur.  The  value  of  an 
imperfectly  matched  swap  portfolio  can 
change  markedly  with  changes  in 
interest  rates,  and  the  value  of  an 
individual  swap  contract  is  also  subject 
to  change  if  the  creditworthiness  of  the 
counterparty  changes.  Therefore,  it  is 
important  to  set  a  reporting  standard 
that  currently  records  such  changes  in 
value.  The  proposed  Call  Report 
instruction  would  require  that  changes 
in  the  market  value  of  swaps  (except 
most  swaps  accounted  for  as  hedges)  be 
recorded  in  the  period  in  which  they 
occur,  with  the  cumulative  change  in 
market  value  being  reported  in  the 
Report  of  Condition.  Therefore,  any 
losses  in  value  in  a  bank's  swap 


portfolio  would  be  reflected  in  current 
period  income  rather  than  being 
deferred,  thus  providing  more  discipline 
to  banks  engaging  in  the  swap  market. 

Issues  for  Specific  Public  Comment 

The  Council  is  aware  of  the  current 
diversity  in  practice  in  accounting  for 
swaps.  The  proposed  Call  Report 
instruction  would  promulgate  the 
accounting  considered  appropriate  for 
super\'isory  purposes  commensurate 
with  the  federal  banking  agencies' 
safety  and  soundness  responsibilities. 
The  Council  intends  to  seek  general 
public  comment  concerning  the 
proposed  Call  Report  instruction  and 
encourages  specific  comments  on  the 
following  additional  issues: 

1.  The  proposal  would  require  that 
arrangement  fees  and  spread  income  be 
recognized  as  income  over  the  life  of  the 
swap  contract.  The  Council  requests 
comment  on  whether  certain  costs 
directly  related  to  originating  a  swap 
contract  should  be  deferred  and 
amortized  over  the  life  of  the  swap, 
similar  to  the  method  prescribed  for 
loan  origination  costs  under  FASB 
Statement  No.  91.  "Accounting  for 
Nonrefundable  Fees  and  Costs 
Associated  with  Originating  or 
Acquiring  Loans  and  Initial  Direct  Costs 
of  Leases".  The  Council  also  seeks 
comment  on  an  alternative  to  deferring 
the  costs.  This  alternative  is  to  allow  the 
arrangement  fee  (but  not  the  spread)  to 
be  recorded  as  income  at  inception,  to 
the  extent  it  does  not  exceed  the  direct 
costs  of  originating  the  related  swap 
contract 

2.  The  proposed  Call  Report 
instruction  would  require  that  changes 
in  the  market  value  of  swaps  subsequent 
to  inception  (except  most  swaps 
accounted  for  as  hedges)  be  recognized 
in  income  during  the  period  they  occur. 
Market  valuation  methods  that  have 
been  used  by  banks  include  the 
following: 

a.  The  present  value  of  the  known 
cash  flows  from  the  swap  is  calculated 
using  as  a  discount  rate  the  current  rate 
on  a  Treasury  security  of  equal 
remaining  maturity  plus  the  excess  at 
inception  of  the  swap  rate  (defined  as 
the  mid-point  of  the  fixed  rate  side's  bid 
and  ask  rate)  over  the  rate  on  a 
Treasury  security  of  equal  maturity. 

b.  The  present  value  of  the  known 
cash  flows  from  the  swap  is  calculated 
using  as  a  discount  rate  the  current 
swap  rate  (defined  as  the  mid-point  of 
the  fixed  rate  side's  bid  and  ask  rate)  on 
a  swap  with  equal  remaining  maturity. 

c.  The  present  value  of  the  known 
cash  flows  from  the  swap  is  calculated 
using  as  discount  rates  the  rero  coupon 
rates  derived  from  the  current  swap 


yield  curve.  Swap  yields  for  each 
maturity  are  defined  as  the  midpoint  of 
the  fixed  rate  side's  bid  and  ask  rates. 

The  Counf.a  requests  comment  on 
which  of  these  valuation  methods  is 
most  appropriate.  The  Council  also 
requests  details  on  alternatives  to  the 
above  methodologies  that  may  be  more 
appropriate  in  all  or  certain 
circumstances. 

Proposed  Instruction 

The  text  of  the  proposed  instruction 
follows: 

Proposed  Call  Report  Glossary  Entry  for 
Interest  Rate  Swaps 

An  interest  rate  swap,  in  its  simplest 
form,  entails  an  agreement  between  two 
parties  ("counterparties")  to  exchange 
interest  payments  for  a  specified  period 
of  time.  These  interest  payments  are 
calculated  on  a  specified  principal 
value,  called  the  notional  amount. 
Ordinarily,  counterparties  are  only 
obligated  to  pay  to  ^^ch  other  the 
interest  due  on  this  amoui^t  and  are  not 
obligated  to  repay  the  underlying  or 
related  principal. 

Interest  rate  swaps  are  often  used  to. 
in  effect,  transform  the  interest  rates 
associated  with  assets  or  liabilities  from 
fixed-rate  to  fioating-rate  or  vice  versa, 
or  from  one  floating  rate  index  to 
another.  Banks  generally  engage  in 
interest  rate  swaps  either  to  hedge  their 
exposures  to  interest  rate  risk  or  to 
generate  fee  income  by  acting  as 
intermediaries  between  other  swap 
participants  or  by  trading  in  swaps. 

Since  notional  principal  amounts  are 
not  counterparty  obligations  for  single- 
currency  interest  rate  swaps,  these 
amounts  should  not  be  reported  on 
Schedule  RC.  Balance  Sheet.  These 
amounts  should  be  reported  on  Schedule 
RC-L.  "Commitments  and 
Contingencies."  in  Memoranda  Item  3. 
"Notional  Value  of  All  Outstanding 
Interest  Rate  Swaps."  as  discussed  in 
the  instructions  for  that  schedule. 

Some  cross-currency  interest  rate 
swaps — those  involving  obligations  of 
the  respective  parties  denominated  in 
different  currencies — also  obligate  the 
counterparties  to  exchange  principal 
amounts  at  maturity.  Such  principal 
amounts  shall  be  reported  on  the  FFIEC 
031.  032.  and  033  as  "Commitments  to 
Purchase  Foreign  Currencies  and  U.S. 
Dollar  Exchange."  in  Item  5  of  Schedule 
RC-L  (not  reported  on  the  FFIEC  034). 
Such  transactions  can  alter  a  bank's 
foreign  exchange  risk  position. 

Bank  management  should  evaluate  the 
credit  risk  associated  with  interest  rate 
swap  activities.  An  allowance  for  credit 
losses  should  be  maintained  that  is 


sufficient  to  cover  any  estimated  credit 
losses  associated  with  swap  activities. 

Under  interest  rate  swaps,  the 
amounts  of  interest  receivable  and 
payable  should  be  accrued  as  of  the  end 
of  each  calendar  quarter  (or  more 
frequently).  The  receivable  and  payable 
balances  relating  to  a  particular  swap 
may  be  reported  net  only  if  a 
contractual  right  of  offset  exists  and  the 
swap  payments  are  exchanged  on  a  net 
basis.  The  aggreate  amounts  of 
receivables  and  payables  should  be 
reported  as  "Other  Assets"  and  "Other 
Liabilities."  respectively,  on  Schedule 
RC-Balance  Sheet  (Items  11  and  20. 
respectively)  and  on  Schedule  RC-F 
("Other  Assets."  Item  3)  and  Schedule 
RC-G  ("Other  Liabilities."  Item  4).  For 
purposes  of  these  reports,  receivables 
and  payables  shall  not  be  accrued  for 
amounts  applicable  to  periods  beyond 
the  report  date. 

In  no  case  shall  income  be  recognized 
at  the  inception  of  a  swap.  Arrangement 
fees  must  be  recognized  as  income  over 
the  life  of  the  swap  contract.  Spread 
income,  i.e.,  the  difference  between 
future  cash  receipts  and  payments  for  a 
portfolio  of  swaps,  must  be  recognized 
only  as  accrued  for  the  current  period, 
i.e.,  not  beyond  the  report  date. 

A  bank's  activities  using  interest  rate 
swaps,  both  as  hedges  and  non-hedges, 
are  subject  to  review  by  examiners. 
Accordingly,  banks  must  fully  document 
their  swap  hedging  policies  and 
transactions.  A  pattern  of  excessive  and 
unsatisfactorily  documented  hedge 
swap  terminations  may  lead  examiners 
to  conclude  that  an  institution  has  in 
effect  been  trading  in  swaps  and  require 
that  the  results  of  such  swap  activities 
be  restated  and  reported  as  swaps  not 
used  for  hedging  purposes. 

FASB  Statement  No.  8a  Accounting 
for  Futures  Contracts,  for  swaps 
denominated  in  one  currency,  and 
Statement  No.  52,  Foreign  Currency 
Translation,  for  swaps  denominated  in 
more  than  one  currency,  should  be 
consulted  for  additional  information 
regarding  accounting  standards  to  be 
applied  by  analogy  to  interest  rate 
swaps. 
Reporting  for  Hedge  Swaps 

Swaps  that  are  used  to  reduce  a 
bank's  interest  rate  risk  exposure  may- 
be reported  as  hedges  of  such  risk  if,  in 
principle,  all  of  the  hedging  criteria  set 
forth  in  FASB  Statement  No.  80  have 
been  fulfilled.  Therefore,  for  example, 
the  specific  item  to  be  hedged  must 
expose  the  enterprise  to  price  (or 
interest  rate)  risk,  and  the  swap  must 
reduce  that  exposure  and  be  designated 
as  a  hedge  of  that  item.  Swaps 
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denominnted  in  mere  than  one  currency 
that  are  used  to  reduce  a  bank's  interest 
rate  or  foreign  exchange  risk  may  be 
reported  as  hedges  of  such  risks  if,  in 
principle,  all  of  the  hedging  criteria  set 
forth  in  FASB  Statement  No.  52  have 
been  met.  However,  in  no  case  may 
swaps  used  to  hedge  other  swaps  be 
reported  as  hedges.  For  example, 
offsetting  swaps  for  which  a  bank  is 
acting  as  an  intermediary  are  not  swaps 
that  reduce  its  interest  rate  risk 
exposure. 

If  the  hedge  criteria  are  met,  the 
accounting  for  the  swap  shall  be  related 
to  the  accounting  for  the  hedged  item  so 
that  changes  in  the  market  value  of  the 
swap  are  recognized  in  income  when  the 
effects  of  related  changes  in  the  price  or 
interest  rate  of  the  hedged  item  are 
recognized.  Therefore,  the  income  or 
expense  from  the  swap  should  be 
reported  in  Schedule  RI,  Income 
Statement,  in  the  same  line  item  as  the 
income  or  expense  from  the  underlying 
hedged  item.  In  most  cases,  the  swap's 
accrued  interest  income  or  expense  for 
the  period  shall  adjust  the  underlying 
interest  income  or  expense  of  the 
hedged  item.  In  addition,  the  change  in 
the  market  value  of  the  swap  shall  be 
deferred  and  accounted  for  as  part  of 
the  carrying  value  of  the  item  being 
hedged,  and  reflected  as  an  adjustment 
of  the  related  interest  income  or  expense 
over  the  life  of  the  hedged  item. 
However,  if  the  swap  hedges  an 
underlying  item  which  is  carried  at 
market  value  (mark  to  market 
accounting),  a  change  in  the  market 
value  of  the  related  swap  shall  not  be 
deferred  but  rather  should  be  recognized 
in  income  in  the  period  the  change  in 
value  occurs. 

If  a  swap  is  accounted  for  as  a  hedge 
(of  an  underlying  item  not  carried  at 
market  value),  then  the  gain  or  loss  on 
an  early  termination  of  the  swap  shall 
be  defferred.  recognized  as  part  of  the 
carrying  value  of  the  hedged  item,  and 
amortized  over  the  remaining  life  of  the 
hedged  item  or  the  swap,  whichever  is 
shorter.  Generally,  terminations  of 
swaps  that  are  used  for  hedging 
purposes  should  not  be  significant  in 
relation  to  the  total  number  or  notional 
amount  of  swaps  that  are  hedges. 

Reporting  for  Non-Hedge  Swaps 

For  all  interest  rate  swaps  that  are  not 
reportable  as  hedges  as  set  forth  in  the 
preceding  section,  the  income  or 
expense  associated  with  the  accrual  of 
swap  receivables  and  payables  shall  be 
reported  as  "Other  Noninterest  Income." 
in  Schedule  RI  (Income  Statement),  Hem 
5.f.  (item  5.b.  on  the  FFIEC  034),  or  as 
"Other  Noninterest  Expense,"  in 
Schedule  RI,  Item  7.c.,  as  appropriate. 


At  the  first  Call  Report  date  following 
the  inception  of  an  interest  rate  swap. 
any  change  in  the  market  value  of  that 
swap  since  its  inception  shall  be 
recognized  in  current  period  income  or 
expense.  At  each  successive  Call  Report 
date,  any  change  in  the  market  value  of 
that  swap  since  the  previous  Call  Report 
date  must  be  recognized  in  current 
period  income  or  expense,  using  a 
consistent  methodology. 

These  changes  in  the  market  value  of 
swaps  shall  be  reflected  in  Scheduled 
RI,  Item  5.f.  (item  5.b.  on  the  FFIEC  034). 
"Other  Noninterest  Income,"  or  Item 
7.C.,  "Other  Noninterest  Expense,"  as 
appropriate.  The  cumulative  valuation 
exposure  (asset  or  liability)  on  the 
balance  sheet  shall  be  reported  as 
"Other  assets,""  in  Schedule  RC.  Item  11. 
or  as  "Other  liabilities,"'  in  Schedule  RC, 
Item  20. 

If  a  non-hedge  swap  is  terminated 
early,  any  amounts  the  reporting  bank 
receives  from  or  pays  to  the 
counterparty  on  early  termination  shall 
be  reported  net  as  "Other  Noninterest 
Income,"  in  Schedule  RI.  Item  5.f.  (item 
5.b.  on  the  FFIEC  034).  or  as  ""Other 
Noninterest  Expense."  in  Schedule  RI, 
Item  7.C.,  as  appropriate. 

November  4, 1988. 
Robert ).  Lawrence, 

Executive  Secretary.  Federal  Financial 

Institutions  Examination  Council. 

|FR  Doc.  88-25845  Filed  n-8-«8:  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010728-001. 

Title:  Port  of  Oakland  Terminal 
Agreement. 
Parties: 


Port  of  Oakland 

Hapag  Lloyd  AG,  (operating  as  Euro- 
Pacific  Service) 

Compagnie  Generale  Maritime 

Incotrans  B.V..  (jointly  and  severally, 
operating  as  Pacific  Europe 
Express) 

Synopsis:  The  agreement  (1)  reflects 
the  termination  of  Johnson  Scanstar  as  a 
participant  (joint  service)  in  the  basic 
agreement  and  (2)  amends  the  terms  as 
it  relates  to  the  current  parties 
operations  at  the  assigned  Charles  P. 
Howard  Terminal. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  4, 1988. 
[FR  Doc.  88-25846  Filed  11-8-88;  8:45  amj 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement{s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW,  Room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.7  and/or  §  572.603  of  Title  48  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  003-011218. 

Title:  The  Blue  Star  Line  Breakbulk 
Division  Participation  Agreement. 

Parties: 

The  Blue  Star  Line,  Ltd.  ("Blue  Star") 

Sofrana  Unilines  Wallis  SA 
(""Sofrana") 

Synopsis:  The  proposed  agreement 
would  provide  for  an  investment  interest 
by  Sofrana  in  a  breakbulk  service 
division  to  be  created  by  Blue  Star. 


Filing  Party:  R,  Frederic  Fisher,  Lillick, 
McHose  &  Charles,  Two  Embarcadero 
Center,  San  Francisco,  California  94111. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  4, 1988. 
[FR  Doc.  88-25908  Filed  11-8-88;  8:45  am] 

BILLING  CODE  fTSO-OI-M 


Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200056-001. 
Title:  Maryland  Port  Administration 
Terminal  Agreement. 
Parties: 

Maryland  Port  Administration 
Toyota  Motor  Sales,  U.S.A.,  Inc. 
Synopsis:  The  agreement  increases 
the  size  of  the  "office/production  shop 
building"  planned  for  under  the  basic 
agreement  and  adjusts  the  rental 
provisions  based  on  the  extra 
construction  costs  for  the  building. 
Agreement  No.:  224-010875-002. 
Title:  Palm  Beach  Terminal 
Agreement. 
Parties: 

Port  of  Palm  Beach  District  (District) 
Grundstad  Terminals,  Inc. 
Synopsis:  The  agreement  provides  for 
the  lease  of  additional  interim  facilities 
and  an  additional  passenger  cruise 
terminal  facility  at  the  District's  terminal 
on  the  north  side  of  Slip  No.  1.  The 
agreement's  term  is  for  ten  years  and 
may  be  renewed  for  an  additional  ten 
years. 
Agreement  No.:  224-200047-002. 
Title:  Georgia  Ports  Authority 
Terminal  Agreement. 
Parties: 

Georgia  Ports  Authority 
Hapag-Lloyd  A.G. 


Gulf  Container  Line  BV 
Compagnie  Generale  Maritime 
Synopsis:  The  agreement  is  amended 
in  accordance  with  Article  8-E  of  the 
Lease  to  change  the  consolidated  crane 
rental  rate  from  $23.53  per  container 
loaded  on  and  off  vessels  (empty  or 
loaded)  to  $20.51  per  pick  as  reported  by 
Stevedore  and  Combined  Tonnage 
Center  in  Houston. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Dated:  November  4. 1988. 
[FR  Doc.  88-25960  Filed  11-8-88;  8:45am] 

BILUNG  CODE  e730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-009420-012. 

Title:  United  States  Great  Lakes  and 
St.  Lawrence  River/West  Africa 
Agreement. 
Parties: 

Black  Star  Line 

Westwind  Africa  Line,  Ltd. 

Synopsis:  The  proposed  modification 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  No.  86-16.  service  contract 
provisions. 

Agreement  No.:  213-010786-003. 

Title:  Costa/Trasatlantica  Space 
Charter  and  Sailing  Agreement. 
Parties: 

Costa  Container  Lines  S.p.A. 

Compania  Trasatlantica  Espanola, 
S.A. 

Synopsis:  The  proposed  modification 
would  add  d'Amico  Societa  de 
Navigazione  per  Azioni  as  a  party  to  the 
agreement.  It  would  also  change  the 
name  of  the  agreement  to  Costa/ 


Trasatlantica /d'Amico  Space  Charter 
and  Sailing  Agreement. 

Agreement  No.:  203-011219. 

Title:  Puerto  Rico  and  U.S.  Virgin 
Islands  Carriers  Discussion  Agreement. 
Parties: 

Zim  Israel  Navigation  Co.,  Inc. 

Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  meet, 
discuss  and  agree  upon  rates,  charges 
and  practices  in  the  trade  from  ports 
and  points  in  Hong  Kong,  Macao,  Korea, 
Taiwan.  Japan.  Siberia  USSR,  the 
Peoples's  Republic  of  China.  Thailand. 
Vietnam.  Democratic  Kampuchea 
(Cambodia).  Laos,  Burma,  the  Republic 
of  the  Philippines,  the  Republic  of 
Singapore,  the  Federation  of  Malaysia, 
the  Sultanate  of  Brunei,  and  the 
Republic  of  Indonesia  to  ports  and 
points  in  Puerto  Rico  and  U.S.  Virgin 
Islands.  Adherence  to  any  agreements 
reached  by  the  parties  would  be 
voluntary.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 

Secretory- 
Dated:  November  4. 1988. 

[FR  Doc.  88-25907  Filed  11-8-88:  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

November  3, 1988. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 
FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Martha  Bethea — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822) 

OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503 (202-395-7340) 
Final  approval  under  OMB  delegated 

authority  of  the  extension,  with  revision. 

of  the  following  reports: 


45390 
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1.  Report  Title:  Weekly  Report  of  Assets 
and  Liabilities  of  Large  U.S.  Branches 
and  Agencies  of  Foreign  Banks 

Agency  Form  Number:  FR  2069 
OMB  Docket  Number:  7100-0030 
Frequency:  Weekly 
Reporters:  Large  U.S.  branches  and 

agencies  of  foreign  banks 
Annual  Reporting  Hours:  12,012 
Number  of  Respondents:  3,432 
A  verage  Hours  per  Response:  3.5 

Small  businesses  are  not  affected. 
General  Description  of  Report 

This  report  is  authorized  by  law  (12 
U.S.C.  3105).  Individual  respondent  data 
are  exempt  from  disclosure  (5  U.S.C.  552 
(b)(4)  and  (b)(8)). 

This  report  provides  current 
information  on  credit  developments  and 
sources  of  funds  at  large  U.S.  branches 
and  agencies  of  foreign  banks.  The  data 
are  used  to  estimate  bank  credit  and 
nondeposit  funds  and  for  analyzing 
banking  and  monetary  conditions. 

2.  Report  Title:  Regulation  K 
Requirements  for  Applications  and 
Prior  Notifications 

Agency  Form  Number:  FR  K-1 
OMB  Docket  Number:  7100-0107 
Frequency:  On  occasion 
Reporters:  Slate  member  and  national 

banks.  Edge  and  Agreement 

corporations,  bank  holding  companies 


Estimated 

EslvTtaled 

Requirement 

No 

of 

txxirs  per 

resporwes 

response 

Application/Notificatioft 

to  Establish  Foretgn 

Branch  of  Member 

Banks 

7 

95 

Application  to 

Establish,  Acquire  or 

Change  Control  of 

an  Edge  Corp..  or  to 

Engage  in  Certain 

DoTTwstTC  Activrtjes 

10 

12  0 

Notification  to 

Establish  a  Branch 

of  an  Edge  Corp 

9 

Application  to  Invest  in 

Other  Organizations; 

Notification  to  Invest 

in  Other 

Organizations: 

Notification  to  Irwert 

in  an  Export  Trading 

Company  .. . 

100 

18  8 

Annual  Reporting  Hours:  2,067 

Small  businesses  are  not  affected. 
General  Description  of  Report 

These  reports  are  required  by  law  (12 
U.S.C.  601-604(a).  611-631. 1843  (c)(13). 
(c)(14)  and  1844(c)).  Confidential 
treatment  may  be  requested  by  the 
applicant  (5  U.S.C.  552). 

The  K-1  is  a  compilation  of  all  the 
applications  and  prior  notification 
requirementsin  Regulation  K  that 


pertain  to  the  formation  of  Eldge  and 
Agreement  corporations  and  export 
trading  companies  and  the  international 
and  foreign  activities  of  U.S.  banking 
organizations.  The  requirements  are 
being  renewed  with  certain  minor 
changes  to  obtain  additional  information 
needed  in  the  application  process,  and 
to  include  notifications  of  change  in 
control  of  Edge  corporations  and  of 
investment  in  a  foreign  joint  venture. 

3.  Report  Title:  Annual  Report  of  Bank    . 
Holding  Companies;  Bank  Holding 
Company  Report  of  Changes  in 
Investment  and  Activities 

Agency  Form  Number:  FR  Y-6.  FR  Y-6a 
OMB  Docket  Number:  7100-0124 
Frequency:  Annual;  on  occasion 
Reporters:  Bank  holding  companies 
Annual  Reporting  Hours:  53.464 
Estimated  Number  of  Respondents: 

6,433  (FR  Y-6):  1,000  (FR  Y-€a) 
A  verage  Response  Time:  8  hours  (FR  Y- 

6):  1  hour  (FR  Y-6a) 

Significant  effect  on  small  businesses 
is  not  a^ected. 

General  Description  of  Report 

These  reports  are  required  by  law  (12 
U.S.C.  1844(c)).  Certain  portions  may  be 
given  confidential  treatment  at 
respondent  request  (5  U.S.C.  552  b)(4) 
and  (b)(8)). 

The  annual  FR  Y-6  report  is  the 
Federal  Reserve  System's  principal 
source  of  independently  audited 
financial  data  on  bank  holding 
companies,  their  subsidiaries  and  other 
regulated  investments.  It  consists  of 
Hnancial  statements  and  structure  and 
ownership  information  in  the  company's 
own  format.  It  is  being  renewed  with  a 
revision  requiring  a  cash  flow  statement 
instead  of  the  statement  of  changes  in 
financial  position,  beginning  December 
1988.  The  FR  Y-6a  report  provides 
information  on  any  change  in  the 
structure  of  bank  holding  companies  and 
their  subsidiaries.  It  is  being  renewed 
with  certain  clarifications  in  wording 
and  revisions  to  provide  additional 
detail  on  the  manner  of  divestitures  by 
bank  holding  companies. 

4.  Report  Title:  Annual  Report  of 
Selected  Financial  Data  of  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies 

Agency  Form  Number  FR  -Hi 
OMB  Docket  Number:  7100-0218 
Frequency:  Annual 
Reporters:  Nonbank  subsidiaries  of 

bank  holding  companies 
Annual  Reporting  Hours:  1.850 
Estimated  Number  of  Respondents: 

3.083 
A  verage  Response  Time:  .5  hour 

Significant  effect  on  small  businesses 
is  not  affected. 


General  Description  of  Report 

This  report  is  required  by  law  (12 
U.S.C.  1844(c)).  Certain  portions  may  be 
given  confidential  treatment  at 
respondent  request  (5  U.S.C.  552  (b)(4). 
(b)(8)). 

This  report  provides  selected  balance 
sheet  and  income  information  in  a 
standardized  format,  and  is  being 
renewed  with  certain  minor 
informational  changes  to  be  effective 
December  1988.  It  is  the  Federal  Reserv-e 
System's  only  source  of  standardized 
information  on  individual  nonbank 
subsidiaries  and  is  used  to  monitor 
activities  of  these  subsidiaries. 
5.  Report  Title:  Annual  Daylight 

Overdraft  Capital  Report  for  U.S. 

Agencies  and  Branches  of  Foreign 

Banks 
Agency  Form  Number:  FR  2225 
OMB  Docket  Number:  7100-0216 
Frequency:  Annual 
Reporters:  U.S.  Agencies  and  Branches 

of  Foreign  Banks 
Annual  Reporting  Hours:  110 
Estimated  Number  of  Respondents:  110 
A  verage  Hours  per  Response:! 

Small  businesses  are  not  affected. 
General  Description  of  Report 

This  information  collection  is 
considered  voluntary  (12  U.S.C.  248)  and 
is  given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

The  FR  2225  report  provides  timely 
data  on  the  worldwide  capital  of  the 
foreign  parent,  which  is  used  in 
conjunction  with  other  information  to 
calculate  the  branches'  daylight 
overdraft  limit  on  large  dollar  payments 
systems.  Minor  revisions  include  a 
reduction  in  the  frequency  of  the  report 
to  once  a  year  (and  a  conforming 
amendment  to  the  title  of  the  report), 
elimination  of  one  item,  and 
clarifications. 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with  revision. 
of  the  following  report: 

Report  Title:  Report  of  Sender  Net  Debit 

Cap 
Agency  Form  Number:  FR  2226 
OMB  Docket  Number  7100-0217 
Frequency:  Annual 
Reporters:  Depository  institutions 
Annual  Reporting  Hours:  578 
Estimated  Number  of  Respondents: 

5.780 
A  verage  Hours  per  Response:  .1 

Small  businesses  are  not  affected. 

General  Description  of  Report: 

This  information  collection  is 
considered  voluntary  (12  U.S.C.  248)  and 
is  given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 
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The  FR  2226  report  provides  timely 
data  on  institutions'  debit  cap  levels 
which  the  Federal  Reserve  uses  to 
monitor  payments  activities  with  the 
objective  of  reducing  intraday  credit 
exposure. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3,  1988. 

William  W,  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  88-25961  Filed  11-8-88:  8:45  am) 

BILUNG  CODE  6210-10-M 


Change  in  Bank  Control;  Acquisitions 
Of  Shares  of  Banks  or  Bank  Holding 
Companies;  Charles  K.  Breland  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  23. 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Charles  K.  Breland,  Spanish  Fort. 
Alabama:  to  acquire  an  additional  33.22 
percent  of  the  voting  shares  of  FirstBanc 
Holding  Company.  Inc..  Robertsdale, 
Alabama,  and  thereby  indirectly  acquire 
First  Bank  of  Baldwin  County, 
Robertsdale,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Dale  DeVries.  Pearl  City.  Illinois; 
and  Ronald  Lawfer.  Stockton,  Illinois;  to 
acquire  40  percent  of  the  voting  shares 
of  Kent  Bancshares,  Inc.,  Kent,  Illinois, 
and  thereby  indirectly  acquire  Kent 
Dank,  Kent,  Illinois. 

2.  Shirley  B.  Hennebry,  La  Grange, 
Illinois;  to  acquire  27.24  percent  of  the 
voting  shares  of  1st  Brookfield,  Inc., 
Western  Springs,  Illinois,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Brookfield,  Brookfield,  Illinois. 


3.  Earl  V.  Slife  and  Edith  C.  Slife. 
Hawarden,  Iowa;  Earl  V.  Slife,  Jr.. 
Hawarden,  Iowa;  Harry  G.  Slife,  Cedar 
Falls,  Iowa;  and  Alan  J.  Burke, 
Hawarden,  Iowa;  to  acquire  40  percent 
of  the  voting  shares  of  Hawarden 
Bancshares,  Inc.,  Hawarden,  Iowa,  and 
thereby  indirectly  acquire  Farmers  State 
Bank.  Hawarden,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3. 1988. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-259«j2  Filed  11-8-88:  8:45  am) 

BILUNG  CODE  6210-01-M 

Equimark  Corp.,  et  al.;  Applications  to 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  compaines  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a)]  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
descreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  November  30, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  I.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Equimark  Corporation,  Pittsburgh, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  Equimanagemenl,  Inc., 
Pittsburgh,  Pennsylvania,  in  arranging 
commercial  real  estate  equity  financing 
pursuant  to  S  225.25(b)(14);  and  foreign 
exchange  advisory  and  transactional 
services  pursuant  to  §  225.25(b)(17)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Northern  Trust  Corportation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Northern 
Investment  Corporation,  Chicago, 
Illinois,  in  making  and  servicing 
mortgage  loans  pursuant  to 
5  225.25(b)(l)(iii)  of  the  Board's 
Regulation  'V. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Part  Financial  Corporation,  St. 
Louis  Park,  Minnesota;  to  engage  de 
novo  through  its  subsidiary.  Part 
Investment  Company,  St.  Louis  Part, 
Minnesota;  in  providing  securities 
brokerage  services  and  incidental 
activities  with  regard  to  Mutual  Funds, 
Unit  Investment  Trusts,  Municipal 
Revenue  Bonds,  Collateralized  Mortgage 
Obligations,  Leases,  Securitized  Credit 
Car  Receivables,  Securitized 
Automobile  Receivables,  Commercial 
Paper,  Corporate  Bonds,  Title  I 
Participation  Certificates,  Bankers 
Acceptances,  and  Certificates  of 
Deposits  pursuant  to  section 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Applicant  also  proposes  to  directly 
engage  de  nonvo  in  the  origination  and 
servicing  of  loans  or  other  extensions  of 
credit  pursuant  to  §  225.25(b)(1)  (i),  (iii). 
and  (iv)  of  the  Board's  Regulation  Y. 
These  activities  would  include  issuing 
letters  of  credit  and  accepting  drafts  for 
the  company's  account  or  for  the 
account  of  others. 

The  securities  activities  will  be 
conducted  in  the  states  of  Minnesota 
and  Florida.  The  lending  activity  will  be 
conducted  in  the  State  of  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  3, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-25963  Filed  11-8-88:  8:45  am] 
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Norwest  Corp^  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanlting  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Ae 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources,  or 
unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  30, 
1988. 

A.  FEDERAL  RESERVE  BANK  OF 
MINNEAPOLIS  ()ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  and  two  of  its  subsidiaries. 
Norwest  Financial  Services,  Inc.,  Des 
Moines,  Iowa,  and  Norwest  Financial, 
Inc.,  Des  Moines,  Iowa:  to  acquire 
certain  assets  and  liabilities  of  HBE 
Leasing  Corporation,  St.  Louis,  Missouri, 
and  thereby  expand  their  current 
activities  of  leasing  personal  property  or 
acting  as  agent,  broker  or  advisor  in 
leasing  personal  property  pursuant  to 
§  225.25(b)(5):  and  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  such  as  would  be  made  by  a 


commercial  Rnance  company  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y  into  the  five  remaining 
states  of  Arkansas,  Maine.  Michigan, 
New  Hampshire,  and  Vermont  and  the 
District  of  Columbia  thereby  giving 
Applicants  nationwide  authority. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3, 1988. 
James  McAfee, 

Associate  Secretary-  of  the  Board. 
[PR  Doc.  88-25964  Filed  11-8-88;  8:45am] 

BILLING  CODE  S210-01-M 


Sovran  Financial  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  30. 1988. 

A.  Federal  Reserve  Bank  of  Rinfamond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation. 
Norfolk,  Virginia,  and  Sovran  Financial 
Corporation/Central  South.  Nashville. 
Tennessee;  to  acquire  100  percent  of  the 
voting  shares  of  First  Bank  of  Marion 
County,  South  Pittsburg,  Tennessee. 

B.  Federal  Reserve  E^nk  of  Chicago 
[David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Friendship  Bancorp,  Friendship. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  The 


Friendship  State  Bank,  Friendship, 
Indiana. 

C.  Federal  Reserve  Bank  of  Kansas 

City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  ANB  Bankcorp,  Inc.,  Bristow, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank.  N.A., 
Sapulpa,  Oklahoma.  Comments 
regarding  this  application  must  be 
received  by  November  23. 1988. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  C.N.  Bancorp,  Limited,  Taipei, 
Taiwan,  and  Williams-Augusta 
Acquisition  Corp,  San  Francisco, 
California;  to  become  bank  holding 
companies  by  acquiring  97  percent  of 
the  voting  shares  of  California  National 
Bank,  San  Francisco,  California. 

2.  Moore  Financial  Group, 
Incorporated,  Boise.  Idaho;  to  acquire 
100  percent  of  the  voting  shares  of 
Community  Bank  of  Renton,  Renton. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-25965  Filed  ll-a-88;  8:45amJ 

BILLINQ  CODC  UIO-ei-M 


IDockst  No.  R-0650;  BGFRS-22i 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  New  System  of 
Records. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  U.S.C.  552a) 
the  Board  is  publishing  for  comment  a 
proposed  new  system  of  records: 
BGFRS-22:  FRB— Chain  Banking 
Reference  System.  The  proposed  new 
system  of  records  will  enable  the 
Federal  Reserve  System  to  monitor  more 
effectively  the  ownership  and  structural 
arrangements  of  chain  banking 
organizations.  It  will  also  enhance  the 
System's  ability  to  assure  the  safety  and 
soundness  of  banks  and  other 
institutions  under  its  supervision. 
date:  Comments  must  be  received  on  or 
before  January  9, 1989. 
ADDRESS:  Comments  on  the  proposed 
new  system  of  records  should  be 
addressed  to  William  W.  Wiles, 
Secretary  of  the  Board,  Constitution 
Avenue  at  20th  Street,  NW., 
Washington,  D.C.  20551.  All  material 


should  be  in  writing  and  should  contain 
the  docket  number  R-0650.  All  written 
documents  will  be  available  for  public 
inspection  from  8:45  a.m.  to  5:15  p.m..  at 
the  Office  of  the  Secretary,  Public 
Information  Office,  Room  B-1122,  at  the 
above  address. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
James  I.  Gamer,  Assistant  Director, 
Division  of  Banking  Supervision  and 
Regulation  (202)  452-2704;  MaryEllen  A. 
Brown,  Assistant  to  the  General 
Counsel,  Legal  Division  (202)  452-3608. 
For  the  hearing  impaired  only. 
Telecommunication  Devices  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  A 

Federal  Reserve  System  Chain  Banking 
Task  Force  was  formed  to  evaluated 
existing  Federal  Reserve  supervisory 
policies  for  chain  organizations.  The 
Task  Force  concluded  that  the  System 
could  more  effectively  and  consistently 
supervise  chain  organizations 
nationwide  through  accessing  up-to-date 
ownership  and  structural  data. 
Therefore,  in  conjunction  with  the  Task 
Force  evaluation,  the  System  is 
developing  a  new  system  of  records — 
The  Chain  Banking  Reference  System — 
to  provide  ongoing  structural 
information  on  chain  organizations. 

The  "Chain  Banking  Reference 
System"  would  be  categorized  by  the 
names  of  the  principal(s)  of  each  chain, 
and  would  include  the  percentage 
ownership  and  positions  held  in  the 
institutions,  names  and  reference 
numbers  for  the  banks  and  bank  holding 
companies  in  the  chain,  and  the 
institutions'  locations.  For  purposes  of 
this  system  of  records,  "principal" 
means  an  individual  who  directly  or 
indirectly,  or  acting  through  or  in 
concert  with  one  or  more  persons, 
controls  a  banking  organization  or  owns, 
controls,  or  has  the  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  a  banking  organization.  A 
chain  banking  organization  exists  where 
two  or  more  separate  banking 
organization  are  owned  or  controlled  by 
a  principal  or  group  of  principals  acting 
together. 

The  recordkeeping  system  will 
contain  nationwide  data  and  will  be 
used  to  track  and  monitor  more 
effectively  chain  banking  organizations 
and  their  compliance  with  Board 
guidelines,  policies,  and  capital 
requirements.  The  proposed  new  system 
of  records,  therefore,  will  enhance  the 
Federal  Reserve  System's  supervisory 
responsibilities  for  banks  and  bank 
holding  companies.  Information  used  in 
the  proposed  recordkeeping  system  will 
be  obtained  form  information  in 


acquisition  or  merger  applications  of 
banks  and  bank  holding  companies, 
change  of  control  notices,  examination 
and  inspection  reports,  and  the  Federal 
Reserve's  F.R.  Y-6  annual  reports. 

A  report  of  this  new  system  of  records 
was  filed  with  the  President  of  the 
Senate,  the  Speaker  of  the  House  of 
Representatives,  and  the  Director  of  the 
Office  of  Management  and  Budget  on 
November  7,  1988.  This  new  system  of 
records  will  become  effective  on 
January  9, 1988,  without  further  notice, 
unless  the  Board  publishes  a  notice  to 
the  contrary  in  the  Federal  Register. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  3, 1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 

BGFRS-22 

SYSTEM  name: 

FRB-Chain  Banking  Reference  System. 

SVSTEM  location: 

Board  of  Governors  of  the  Federal 
Reserve  System  Constitution  Ave.  at 
20th  St..  NW.  Washington.  D.C.  20551 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Principals  who  directly  or  indirectly, 
or  acting  through  or  in  a  concert  with 
one  or  more  persons,  control  two  or 
more  banking  organizations  or  own  or 
have  the  power  to  vote  25  percent  or 
more  of  the  outstanding  voting  shares  of 
two  or  more  separate  banking 
organizations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  the  principal(s)  of  each 
chain,  the  percentage  ownership  each 
has,  positions  held  by  principal(s)  in  the 
institutions,  the  bank  and  bank  holding 
company  names  and  reference  numbers, 
and  the  institutions'  locations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

12  U.S.C.  248(a)(1)  et  seq.:  12  U.S.C. 
1811  et  seq.;  and  12  U.S.C.  1841  et  seq.; 
which  together  authorize  the  Board  to 
examine,  supervise,  and  regulate  all 
state  chartered  commercial  banks  that 
are  members  of  the  Federal  Reserve 
System  and  all  bank  holding  companies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiDINa  CATEGORIES  OF 
USERS,  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  By  Board  and  Reserve  Banks'  staff 
to  identify  any  individual  who  is  a 
principal  in  two  or  more  banks  or  bank 
holding  companies;  to  ensure  in  the 
merger  and  application  process  that  all 
elements  of  a  chain  banking 


organization  are  considered  in  assessing 
financial,  managerial  and  competitive 
factors  and  capital  adequacy;  to  apply 
Board  supervisory  guidelines  and 
policies  that  are  relevant  to  chain 
banking  organizations;  to  analyze 
probelms  within  a  chain  organization  in 
an  effort  to  avoid  similar  problems  at 
related  banking  institutions;  to 
coordinate  the  scheduling  of  concurrent 
examinations  and  inspections  of  related 
banking  institutions;  and  to  ensure  the 
identification  of  common  practices 
among  banking  institutions. 

b.  To  respond  to  Congressional 
inquiries,  referrals  of  constituent 
questions  and  comments,  and  to  official 
inquiries  by  the  General  Accounting 
Office. 

c.  To  refer  where  there  is  an 
indication  of  a  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature,  to 
the  appropriate  federal,  state  or  local 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violations  or  with  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order  issued  pursuant  thereto. 

d.  To  respond  to  a  court  order. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  word  processing 
discs  would  be  stored  in  locked  metal 
cabinets;  computerized  records  would 
be  maintained  in  electronic  data 
processing  systems. 

RETRtEVABIUTY: 

Computer  output,  file  folders,  and 
card  files  would  be  retrievable  by 
indexes  of  data  fields,  including  name  of 
a  subject  individual,  bank  or  bank 
holding  company  name  or  number. 
Federal  Reserve  Bank  district  location, 
and  perhaps  control  form  numbers. 

SAEGUARDS: 

Paper  records  and  word  processing 
discs  would  be  stored  in  locked  metal 
cabinets.  Computer-stored  information 
would  be  protected  by  appropriate 
coding  and  other  security  measures. 
Only  a  Umited  number  of  authorized 
Board  and  Reserve  Banks'  staff  who 
have  a  legitimate  need  for  the 
information  will  be  able  to  gain  access 
to  these  records. 

RETENTION  AND  DISPOSAL: 

Records  would  be  maintained 

indefinitely. 

SYSTEM  MANAGER  AND  ADDRESS: 

James  I.  Garner.  Assistant  Director, 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
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Federal  System,  Contilution  Ave.,  at 
20th  St.,  NW.,  Washington,  D.C.  20551, 
(202)  452-2704. 

NOTIFICATION  PROCEDURES: 

A  person  requesting  notice  as  to 
whether  this  system  of  records  contains 
information  pertaining  to  him  or  her 
should  write  to  the  Division  of  Banking 
Supervision  and  Regulation,  at  the 
address  below,  enclosing  his  or  her  full 
name,  current  address,  and  a  notarized 
statement  attesting  to  the  individual's 
identity.  Simultaneously  with  requesting 
notification  of  inclusion  in  the  system  of 
records,  the  individual  may  request 
record  access  as  described  in  the 
following  section  on  "Record  Access 
Procedures". 

James  I.  Garner,  Assistant  Director, 
Division  of  Banking  Supervision  and 
Regulation.  Board  of  Governors  of  the 
Federal  Reserve  System,  Consitution 
Ave.,  at  20th  St.,  NW.,  Washington,  D.C. 
20551,  (202)  452-2704. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who,  through  notification 
procedures  set  out  above,  have 
established  that  the  system  of  records 
contains  information  pertaining  to  them, 
may  request  access  to  these  records  by 
writing  to  the  Division  of  Banking 
Supervision  and  Regulation  at  the 
address  given  above;  and  the  Board  will 
thereafter  notify  the  individual  as  to  the 
time  and  place  for  access  to  the  records. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  who  seek  to  contest  or  to 
correct  records  in  this  system  of  records 
should:  Contact  the  Division  of  Banking 
Supervision  and  Regulation  at  the 
address  given  above:  reasonably 
identify  the  records;  specify  the 
information  sought  to  be  contested  or 
corrected,  the  rationale  for  such 
challenge  or  correction,  and  the 
information  requested  to  be  substituted. 

RECORD  SOURCE  CATEGORIES: 

The  information  would  be  generated 
substantially  from  existing  sources, 
including  acquisition,  merger  and  other 
applications,  change  of  control  notices, 
examination  and  inspection  reports,  and 
the  annual  F.R.  Y-6  reports. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
[FR  Doc.  88-25847  Filed  11-8-88;  8:45  am) 

BILLING  CODE  S21(M>1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Telecommunications  Privacy 
Advisory  Committee;  Meeting 

Notice  is  hereby  given  that  the 
General  Services  Administration's 
(GSA's)  Federal  Telecommunications 
Privacy  Advisory  Committee  will  meet 
on  November  3, 1988,  from  8:30  a.m.  to 
4:00  p.m.  at  the  American  Institute  of 
Architects,  Conference  Room  1, 1735 
New  York  Avenue  NW.,  Washington, 
DC.  The  agenda  will  include 
presentations  and  discussions  of  the 
following:  Telephone  systems 
operations.  Privacy  Act,  and  GSA 
regulations  on  listening  in  to  telephone 
conversations. 

The  meeting  will  be  open  to  the 
public. 

Fewer  than  fifteen  days'  notice  of  this 
meeting  is  being  provided  due  to 
scheduling  difficulties. 

Questions  regarding  this  meeting 
should  be  directed  to  John  J.  Landers. 
(202)  523-4968. 

Dated:  October  26, 1988. 
lohn  ].  Landers, 

Director,  Office  of  Administration, 
Information  Resources  Management  Service. 
[FR  Doc.  88-25884  Filed  11-8-88:  8:45  am)    . 

BILINQ  CODE  6S20-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974— Revision  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
a  notice  describing  a  system  of  records 
administered  by  the  Office  of 
Information  Resources  Management  in 
the  Office  of  the  Secretary.  On  August 
17, 1988,  a  new  system  of  records  notice 
describing  telephone  call  detail  records 
was  published  in  the  Federal  Register 
for  public  comment  (53  FR  31105).  One 
comment  on  the  proposal  was  received 
from  the  Office  of  Management  and 
Budget  (OMB). 

OMB  took  exception  to  one  of  the 
routine  use  disclosures  included  in  the 
notice.  The  disclosure  at  issue,  routine 
use  (7)  in  the  notice  published  on  August 
17, 1988,  provides  for  disclosures  to  the 
auditors,  investigators,  and  other 
authorized  employees  of  the 
Department's  Office  of  Inspector 
General.  OMB  has  indicated  that  the 
routine  use  is  unnecessary  considering 
the  provisions  of  Section  (b)(1)  of  the 


Privacy  Act  (5  U.S.C.  552a(b)(l)),  and 
has  recommended  the  elimination  of  the 
disclosure.  We  have  adopted  OMB's 
recommendation  by  deleting  routine  use 
(7)  from  the  notice,  and  the  remaining 
routine  uses  have  been  renumbered 
accordingly.  Also,  other  minor  editing 
corrections  have  been  made  throughout 
the  notice  which  is  republished  in  its 
entirety  below. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
notice  shall  be  effective  November  9, 
1988.  Additional  information  regarding 
these  revisions  may  be  obtained  from 
the  Department  Privacy  Act  Officer, 
Office  of  the  Secretary  (PMI),  Room 
2242,  Main  Interior  Building,  U.S. 
Department  of  the  Interior,  Washington, 
DC  20240. 
Oscar  W.  Mueller,  |r., 
Director,  Office  of  Management  Improvement. 

Date:  November  1, 1988. 

INTERIOR/OS-36 
SYSTEM  NAME: 

Telephone  Call  Detail  Records — 
Interior,  Office  of  the  Secretary-36. 

SYSTEM  LOCATION: 

U.S.  Department  of  the  Interior  (DOl) 
and  bureau  offices  nationwide. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (generally  Department, 
bureau/office,  and  contractor 
employees)  who  make  long  distance 
calls  and  individuals  who  received 
telephone  calls  placed  from  or  charged 
to  DOI  telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  use  of  DOI 
telephone  systems  to  place  long  distance 
calls;  records  indicating  assignment  of 
telephone  numbers  of  employees;  and 
records  relating  to  the  location  of 
telephones.  Telephone  calls  made  to  the 
Department's  Office  of  Inspector 
General  Hotline  number  are  excluded 
from  the  records  maintained  in  this 
system  pursuant  to  the  provisions  of  5 
U.S.C,  Appendix  3.  Section  7(b) 
(Inspector  General  Act  of  1978). 

authority  for  maintenance  of  the 
system: 

31  U.S.C.  1348(b).  which  prohibits 
agencies  from  using  appropriated  funds 
to  pay  for  personal  calls;  44  U.S.C.  3101, 
which  authorizes  agencies  to  create  and 
preserve  records  documenting  agency 
organizations,  functions,  procedures  and 
transactions;  and  41  CFR  201-38.007, 
which  limits  the  use  of  Government 


telephone  systems  to  the  conduct  of 
official  business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  and  data  may  be  disclosed  as 
is  necessary,  (1)  to  Members  of 
Congress  to  respond  to  inquiries  made 
on  behalf  of  individual  constituents  that 
are  record  subjects;  (2)  to 
representatives  of  the  General  Services 
Administration  or  the  National  Archives 
and  Records  Administration  who  are 
conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  2906;  (3)  in  response  to  a 
request  for  discovery  or  for  the 
appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  in  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding;  (4) 
in  a  proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the 
proceeding;  (5)  in  the  event  that  material 
in  the  system  indicates  a  violation  of 
law,  whether  civil  or  criminal  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  may  be 
disclosed  to  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order,  issued  pursuant 
thereto;  (6)  to  employees  of  the 
Department  to  determine  responsibility 
for  telephone  calls  and  to  resolve  any 
disputes  and  facilitate  the  verification  of 
discrepancies  relating  to  billing, 
payment,  or  reconciliation  of  telephone 
operational  or  accountability  records; 
(■/ j  to  respond  to  a  Federal  agency's 
request  made  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
letting  of  a  contract  or  issuance  of  a 
grant,  license,  or  other  benefit  by  the 
requesting  agency,  but  only  to  the  extent 
that  the  information  disclosed  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter;  (8)  to  a 
telecommunications  company  providing 
telecommunications  support  to  permit 
servicing  the  account. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12);  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(r))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  SYSTEM: 

STORAGE: 

Reord  data  on  computer  processing 
media  or  paper  files. 

RETRIEVABIUTY: 

Records  are  retrived  by  employee 
name,  telephone  number,  identification 
number,  or  by  an  account  code. 

SAFEGUARDS: 

Access  to  the  records  is  limited  to 
Government  employees  who  have  an 
official  need  to  use  the  records  in  the 
performance  of  their  duties.  Records  are 
stored  in  a  controlled  area  Snd 
maintained  with  safeguards  meeting  the 
requirements  of  43  CFR  2.51  for 
computer  and  paper  records.  Automated 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures  and  other  system  based 
protection  methods. 

RETENTION  AND  DISPOSAU 

Pending  approval  of  the  Archivist  of 
the  U.S. 

SYSTEM  MANAGERS  AND  ADDRESS: 

(1)  Fish  and  Wildlife  Services,  Chief, 
Division  of  Information  Resources 
Management,  Room  801, 1730  K  Street 
NW.,  Washington.  DC  20240  (202)  653- 
7464. 

(2)  U.S.  Geological  Survey,  Chief, 
Branch  of  Telecommunications  Services, 
12201  Sunrise  Valley  Dr.,  Mail  Stop  809, 
Reston,  VA  22092  (703)  648-7006. 

(3)  Bureau  of  Indian  Affairs, 
Telecommunications  Manager,  Office  of 
Facilities  Management,  P.O.  Box  1248, 
Albuquerque,  NM  87103  (505)  766-2846. 

(4)  Minerals  Management  Service, 
Chief,  Safety  and  Facilities  Management 
Branch,  Mail  Stop  635, 1110  Hemdon 
Parkway  Building,  Herndon,  VA  22070 
(703)  435-6220. 

(5)  Bureau  of  Mines, 
Telecommunications  Manager,  5lh  Floor, 
2401  E  Street,  Washington,  DC  20240 
(202)  634-1032. 

(6)  Bureau  of  Reclamation, 
Telecommunications  Manager,  Denver 
Federal  Center,  Code  D7900.  P.O.  Box 
25007,  Denver,  Colorado  80225  (303)  236- 
0970. 

(7)  Office  of  the  Secretary,  Office  of 
Administrative  Services,  Chief,  Branch 
of  Telecommunications  Management. 
Room  1449, 18th  &  C  Streets,  NW. 
Washington,  DC  20240  (202)  343-1412. 

(8)  Office  of  Surface  Mining 
Reclamation  &  Enforcement, 
Telecommunications  Manager,  Room 
5131, 1100  L  Street.  Washington.  DC 
20240  (202)  343-5447. 


(9)  National  Park  Service.  Chief. 
Telecommunications  Engineering.  P.O. 
Box  25287.  Denver.  CO  80225  (303)  969- 
2084. 

(10)  Bureau  of  Land  Management. 
Chief,  Branch  of  Telecommunications. 
Mail  Stop  208  Prmr.  18th  &  C  Street  NW. 
Washington,  DC  20240  (202)  653-8853. 

(11)  Office  of  Inspector  General 
Administration,  18th  &  C  Street.  NW.. 
Room  5346,  Washington,  DC  20240  (202) 
343-4356. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  regarding  the 
existence  of  call  detail  report 
information  should  be  addressed  to  the 
appropriate  system  manager.  A  written 
and  signed  request  stating  that  the 
request  stating  that  the  requester  seeks 
information  concerning  call  records 
pertaining  to  him/her  is  required.  See  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURE: 

Requests  for  access  to  call  detail 
information  should  be  address  to  the 
appropriate  system  manager.  All 
requests  must  be  in  writing  and  meet  the 
content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  appropriate  systems 
manager,  and  meet  the  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records;  call 
detail  listings;  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
long  distance  calls. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
|FR  Doc.  88-25973  Filed  11-8-88;  8:45  am] 

BILUNG  CODE  4310-RH-M 


Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
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obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer. 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Bird  Banding  Recovery  Report. 
OMB  Approval  No.:  1018-0005 
Abstracts:  This  form  is  used  by  bird 
banders  and  professional  wildlife 
agency  personnel  to  record  and  report 
scientific  bird  band  recovery 
information  on  the  recovery  of  Service 
bands  and  markers  used  on  marked 
birds  that  were  shot,  found  dead  or 
injured.  The  data  collected  is  used  by 
Federal.  Provincial  and  State 
personnel  and  scientific  cooperators 
to  study  population  size,  mortality  and 
survival  rates,  longevity  and  migration 
pattern  of  birds.  Such  data  is  also  one 
of  the  most  important  tools  used  in  the 
preparation  of  the  annual  U.S.  and 
Canadian  hunting  and  shooting 
regulations. 
Service  Form  number:  3-1807 
Frequency:  On  occasion 
Description  of  Respondents:  Individuals 
or  households.  Federal  agencies  or 
employees,  and  State,  or  local 
governments 
Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  be 
three  minutes  per  response. 
Annual  Responses:  50.000 
Annual  Burden  Hours:  2.500 
Service  Clearance  Officer  James  E. 
Pinkerton.  202-653-7500,  Room  859, 
Riddell  Building,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
20240 
Date:  October  19, 1988. 

Marvin  L.  Pienert, 

Assistance  Director,  Refuges  and  Wildlife. 
[FR  Doc.  88-25878  Filed  11-8-88;  8:45  am] 
BILLING  CODE  4310-S5-M 


Supplemental  Environmental  Impact 
Statement  on  the  Wilderness  Proposal 
for  the  Kenai  National  Wildlife  Refuge. 
AK  t,    f 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  a  Record  of 
Decision  (Decision)  on  the  Supplemental 
Environmental  Impact  Statement 
(Statement)  for  the  Wilderness  Proposal 
in  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 


for  the  Kenai  National  Wildlife  Refuge 
(Refuge],  Alaska,  pursuant  to  Section 
1317  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980  (Alaska 
Lands  Act);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969. 

DATES:  This  Decision  on  the  Statement 
will  be  implemented  immediately  with 
the  Wilderness  Proposal  being  sent  to 
the  Secretary  of  the  Interior  for  review 
and  forwarding  to  the  President. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road.  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 

Copies  of  the  Decision  will  be  sent  to 
all  persons  and  organizations  on  the 
Kenai  Refuge  mailing  list.  Others 
wishing  to  receive  a  copy  of  the 
Decision  may  obtain  one  by  contacting 
Mr.  Knauer. 
SUPPLEMENTARY  INFORMATION:  The 

Service  has  selected  Alternative  C.  the 
Proposed  Action,  for  implementation.  As 
a  result,  the  Service  is  recommending 
that  an  additional  195,500  acres  of  the 
Refuge  be  added  to  the  National 
Wilderness  Preservation  System. 
Walter  O.  Stieglitz, 
Regional  Director. 
[FR  Doc.  8ft-25974  Filed  11-8-88:  8:45  am) 

BILUNQ  CODE  43tO-55-M 


Receipt  of  Application  for  Marine 
Mammal  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant 

Name:  John  G.  Shedd  Aquarium,  File  no. 

PRT-730801, 1200  South  Lakershore 

Drive,  Chicago,  IL  60605 
Type  of  Permit:  Public  Display 
Name  of  Animals:  Alaskan  sea  otter 

(Enhydra  lutris  lutris);  6 
Summary  ofAbtivity  to  be  Authorized: 

The  applicant  proposes  to  Take  these 

animals  in  Spring  1990  and  transport 

them  to  permittee's  facilities  in 

Chicago,  Illinois,  for  public  display. 
Source  of  Marine  Mammals  for  Public 

Display:  Prince  William  Sound, 

Alaska 
Period  of  Activity:  Spring  1990  until 

capture  is  completed. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 


Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
the  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director.  U.S.  Fish  and  Wildlife  Service 
(OMA).  P.O.  Box  27329,  Washington,  DC 
20038-7329,  within  30  days  of  the 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application(s)  are 
available  for  review  during  normal 
business  hours  (7.45  am  to  4:15  pm)  in 
Room  400, 1374  "K"  Street.  NW.. 
Washington,  DC. 

Dated  October  27, 1988. 
R.K.  Robinson, 

Chief  Branch  of  Permits  Office  of 

Maaagetnent  Authority. 

[FR  Doc.  88-25909  Filed  ll-*-88:  8:45  am] 

BILUNG  COOE  4310-SS-«I 


Receipt  of  Applications  for  Permits  for 
Endangered  and  Threatened  Species 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
Applicant:  Jane  N.  Fleetwood,  PRT- 

732769,  Athens.  GA 

The  applicant  requests  a  permit  to 
import  up  to  30  preserved  hawksbill  sea 
turtle  (Eretmocfielya  imbricata) 
hatchlings  and  up  to  30  preserved 
loggerhead  sea  turtle  [Caretta  caretta] 
hatchlings  from  Dr.  Nicholas  Mrosovsky. 
University  of  Toronto,  Canada,  for 
research  purposes.  The  research  will  be 
carried  out  at  the  University  of  Georgia, 
College  of  Veterinary  Medicine, 
Department  of  Anatomy. 

Applicant:  Exotic  Paws,  Inc.,  PRT- 

732760,  Newport  Beach,  CA 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
female  leopard  (Panthera  pardus]  for  the 
purpose  of  display  in  a  manner  designed 
to  educate  the  public  with  regard  to  the 
leopard's  ecological  role  and 
conservation  needs. 
Applicant:  Botanicals  Inc.,  PRT-732482, 

Wayland,  MA 

The  applicant  requests  a  permit  to 
sell,  in  interstate  commerce,  artifically 
propagated  plants  of  the  following 


species:  the  Cumberland  sandwort 
[Arenaria  cumberlandensis],  the 
Tennessee  purple  coneflower 
(Echinacea  tennesseensis],  the  Maguire 
daisy  [Erigeron  maguirei  var.  maguirei) 
and  the  Contra  Costa  wildflower 
(Erysimum  capitatum  var.  angustatum) 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
Applicant:  Gary  Thomas.  PRT-732664, 
Williston,  FL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  and 
then  export  and  re-import  one  male 
Asian  elephant  [Elephas  maximus] 
previously  imported  from  the  wild.  This 
elephant  is  to  be  exported  and  re- 
imported  for  the  purpose  of  conservation 
education.  In  the  future,  the  applicant 
will  export  and  re-import  this  animal  for 
the  same  purpose. 
Applicant:  Cheyenne  Mountain 
Zoological  Park,  PRT-732772, 
Colorado  Springs,  CO 
The  applicant  requests  a  permit  to 
export  one  pair  of  captive-born  jaguars 
(Panthera  onca)  to  the  Jakarta  Zoo, 
Jakarta,  Indonesia,  for  captive  breeding 
purposes.  The  jaguars  are  among  six 
animals  that  are  to  be  exported  to  the 
Jakarta  Zoo  in  trade  for  two  pairs  of 
Sumatran  tigers  [Panthera  tigris 
sumatrae). 

Applicant:  Tiger  Spots,  PRT-732660,  Las 
Vegas,  NV 

The  applicant  requests  a  permit  to 
export  and  re-import  two  captive-born 
male  bengal  tigers  (Panthera  tigris]  for 
the  purpose  of  conservation  education. 
In  the  future,  the  applicant  will  export 
and  re-import  these  animals  for  the 
same  purpose. 

Applicant:  Bruce  A.  Haak,  PRT-732775, 
Eagle,  ID 

The  applicant  requests  a  permit  to 
import  one  captive-hatched  female 
Eurasian  peregrine  falcon  (Falco 
peregrinus  peregrinus]  from  Mr.  Darryl 
D.  Barnes,  Suffolk,  England,  for  the 
purpose  of  captive  breeding. 
Applicant:  Barney  Lewis,  PRT-730094, 
Meridian,  ID 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-hatched 
mikado  pheasants  (Syrmaticus  mikado] 
and  two  pairs  of  captive-hatched  white- 
eared  pheasants  [Crossoptilon 
crossoptilon]  from  H.J.  Hardy,  South 
View  Aviaries.  Burnaby,  Canada,  for 
enhancement  of  propagation. 
Applicant:  William  Van  Harlow,  Jr., 
PRT-732802,  Amarillo,  TX 
The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebok  (Damaliscus 
dorcas  durcas],  culled  from  the  captive- 
herd  maintained  by  Mr.  Michael  J. 
D' Alton,  Bredasdorp,  Republic  of  South 


Africa,  for  the  purpose  of  enhancement 

of  survival  of  the  species. 

Applicant:  Mr.  Dallas  J.  Fontenot,  PRT- 

732797,  Houston,  Texas 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcas],  culled  from  the  captive 
herd  maintained  by  Mr.  F.W.M.  Bowker, 
Jr.,  Grahamstown.  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  K  Street  NW., 
Washington,  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329,  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  November  3. 1988. 
Susan  Lawrence, 

Acting  Chief  Branch  of  Permits.  U.S.  Office  of 
Management  A  uthority. 
[FR  Doc.  88-25910  Filed  11-8-88;  8:45  am] 

BILUNG  CODE  4310-M 


Bureau  of  Land  Management 

[UT-050-09-4212-11;  U-58554] 

Realty  Action;  Millard  County.  UT 

aGiiNCY:  Bureau  of  Land  Management, 
Richfield.  Utah. 

action:  Classification  of  Public  Lands  in 
Millard  County,  Utah,  for  Lease  or  Sale 
for  Recreation  and  Public  Purposes 
(R&PP),  U-58554.    

summary:  The  surface  estate  of  the 
following  described  public  lands  has 
been  examined  and  determined  to  be 
suitable  for  classification  for  lease  with 
an  option  to  purchase  under  the 
authority  of  the  R&PP  Act  of  1926  as 
amended  (43  U.S.C.  869,  et  seq.): 

Salt  Lake  Meridian,  Utah 

T.  16  S.,  R.  6  W. 

Section  26.  NE'-hNVVV*.  WVzNVV'ANEV*. 

Containing  60  acres. 

The  lease  with  option  to  purchase 
would  be  offered  to  the  City  of  Delta,  to 
be  developed  for  a  gun  range  for  public 
use.  Five  years  after  issuance  of  the 
lease  and  upon  successful  development 
of  the  gun  range,  the  lands  would  be 
available  for  purchase  by  the  City  of 
Delta.  The  lease  shall  contain  terms  and 
conditions  to  protect  the  lands  from 


adverse  impacts  and  a  provision 
requiring  adherence  to  an  approved  Plan 
of  Development.  Posting  of  a 
performance  bond  by  the  City  of  Delta 
to  insure  compliance  to  the  terms  of  the 
lease  will  be  required.  The  lands 
described  in  this  Notice  meet  the  criteria 
for  classification  set  forth  in  43  CFR 
2410.1  and  2430.4.  These  lands  are  not 
required  for  any  Federal  purpose.  The 
lease/purchase  is  consistent  with  the 
Bureau's  planning  for  this  area  and 
would  be  in  the  public  interest.  These 
lands  will  not  be  offered  for  lease  or 
sale  until  classification  becomes 
effective. 

The  lease  and/or  patent,  if  issued, 
would  be  subject  to  the  provisions  of  the 
R&PP  Act  to  all  applicable  regulations  of 
the  Secretary  of  the  Interior,  and  the 
patent  would  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  Interior  may  prescribe. 

The  patent  would  also  be  subject  to: 

1.  Those  rights  for  highway  purposes 
which  have  been  granted  to  the  Utah 
Department  of  Transportation  under 
right-of-way  grant  SL-062152. 

2.  Right-of-way  U-59239  granted  to  the 
Williams  Telecommunications  Company 
for  a  fiber  optics  cable. 

3.  All  other  valid  existing  rights  of 
record  at  the  time  of  patent  issuance. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws 
and  the  material  disposal  laws,  except 
for  recreation  and  public  purposes  and 
leasing  under  the  mineral  leasing  laws. 
ADDRESS:  Detailed  information 
concerning  the  lease,  including  the 
environmental  assessment  report,  is 
available  for  review  at  the  House  Range 
Resource  Area  Office,  P.O.  Box  778. 
Fillmore,  Utah  84631.  telephone  No.  (801) 
743-6811.  Comments  on  the  proposal 
should  be  sent  to  this  address. 
DATE:  Interested  parties  may  submit 
comments  on  or  before  December  27. 
1988. 

Any  objections  received  during  the 
comment  period  will  be  reviewed  by  the 
State  Director.  In  the  absence  of  any 
objections,  this  really  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  The 
classification  of  the  lands  described  in 
this  Notice  will  become  effective  60 
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days  from  the  date  of  publication  in  the 
Federal  Register. 

Date:  November  1. 1988. 
Jerry  Goodman. 
District  Manager. 

[FR  Doc.  88-25882  Filed  11-8-88;  8:45  am] 
BILLING  COO€  431<M>0-M 

IWY-030-09-4332-091 

Availability  of  Draft  Wilderness 
Environmental  Impact  Statement  and 
Notice  of  Public  Meeting;  Wyoming 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  Availability  of  Draft 
Wilderness  Environmental  Impact 
Statement  for  the  Whiskey  Mountain 
and  Dubois  Badlands  Wilderness  Study 
Areas  (WSAs),  Rawlins  District. 
Wyoming. 

summary:  This  Draft  Environmental 
Impact  Stdtement  (DEIS)  assesses  the 
environmental  consequences  of 
managing  the  Whiskey  Mountain  WSA 
and  the  Dubois  Badlands  WSA  as 
wilderness  or  nonwilderness. 
DATES:  Public  comments  on  the  Draft 
EIS  will  be  accepted  for  90  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Two  public  meetings  will  be 
held  to  solicit  additional  public 
comments.  The  meetings  will  be  held  at 
the  Town  Hall  in  Dubois.  Wyoming,  on 
Wednesday,  December  14, 1988.  starting 
at  7:00  p.m.,  and  at  the  Fremont  County 
School  District  Administration  Building 
in  Riverton,  Wyoming,  Thursday, 
December  15, 1988  also  starting  at  7:00 
p.m. 

ADDRESSES:  Individual  copies  of  the  EIS 
may  be  obtained  by  by  writing  to  Team 
Leader,  Whiskey  Mountain-Dubois 
Badlands  EIS,  Rawlins  District  Office. 
PO  Box  670,  Rawlins.  WY  82301.  Copies 
are  also  available  for  inspection  at  the 
following  locations: 
Department  of  the  Interior,  Bureau  of 

Land  Management.  18th  and  C  Streets 

NW.,  Washington.  DC  20240 
Bureau  of  Land  Management.  Lander 

Resource  Area  Office,  125  Sunflower 

Street.  Lander,  WY  82520 
Bureau  of  Land  Management.  Wyoming 

State  Office,  2515  Warren  Ave., 

Cheyenne,  WY  82003 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Janssen,  EIS  Team  Leader,  Rawlins 
District  Office,  P.O.  Box  670, 1300  North 
3rd  Street.  Rawlins,  WY  62301,  phone: 
(307)324-7171 


SUPPLEMENTARY  INFORMATION:  This  EIS 
is  a  supplement  to  the  Lander  Resource 
Area  Final  Resource  Management  Plan, 
published  in  June  1987.  The  EIS  was  not 
completed  in  time  for  the 
recommendations  to  be  included  in  the 
final  RMP.  so  this  supplement  was 
prepared.  The  alternatives  assessed  in 
the  DEIS  for  both  WSAs  include:  (1)  a 
"no  wilderness"  alternative;  and  (2)  an 
"all  wilderness"  alternative.  The  total 
acreage  and  the  propose  action  for  each 
of  the  WSAs  analyzed  in  the  EIS  are  as 
follows: 


Area 

Surtable 

Noo-surtable 

Whiskey  Mountain 

0  acres 

487  acres 

WSA. 
Dubois  Badlands 

0  acres 

4,530  acres 

WSA. 

These  two  WSAs  are  being  studies 
under  the  authority  of  Section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  Once  public 
comment  has  been  received  and 
analyzed,  a  final  EIS  will  be  prepared 
which  will  incorporate  those  public 
comment  germane  to  the  anaylsis  of 
environmental  impacts  regarding 
designation  or  nondesignation  of  these 
two  WSAs  as  wilderness.  For  Section 
202  WSAs  that  are  recommended 
nonsuitable  for  wilderness  designation, 
the  State  Director  has  the  authority  to 
release  those  public  lands  from 
wilderness  study  and  return  them  to 
uses  other  than  wilderness  in 
accordance  with  existing  land  use  plans. 
A  Record  of  Decisions  will  be  prepared 
for  these  WSAs  for  the  State  Director's 
approval.  Management  based  on 
existing  land  use  plans  may  begin  30 
days  after  the  State  Director  files  the 
final  EIS  with  the  Environmental 
Protection  Agency. 

For  Section  202  WASs  that  are 
recommended  suitable  for  wilderness 
designation,  a  legislative  final  EIS  will 
be  prepared  and  forwarded  to  the 
President  through  the  Secretary  of  the 
Interior.  The  President  will  then  make  a 
recommendation  to  Congress.  Only 
Congress  can  designate  an  area  as 
wilderness. 
David  J.  Walter, 
Acting  State  Director. 
[FR  Doc.  88-25905  Filed  11-8-88;  8:45  am) 

BILLING  CODE  4310-22-M 


UMI 


National  Park  Service 

Concession  Contract  Negotiations;  Elk 
Creek  Marina,  Inc. 

AGENCY:  National  Park  Service,  Inferior. 
action:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposed 
to  negotiate  a  concession  contract  with 
Elk  Creek  Marina,  Inc.,  authorizing  it  to 
continue  to  provide  marina,  boating, 
food  service,  and  marina  related 
facilities  and  services  for  the  public  at 
Curecanti  National  Recreation  Area. 
Colorado  for  a  period  of  five  (5)  years 
from  January  1, 1989,  through  December 
31, 1993. 

EFFECTIVE  DATE:  January  9, 1988. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Rocky 
Mountain  Region,  P.O.  Box  25287, 
Denver,  Colorado  80225,  for  information 
as  to  the  requirements  of  the  proposed 
contract. 

SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  fime  on  December  31, 1988. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965.  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR,  §  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated, 
lack  Neckels. 
Regional  Director.  Rocky  Mountain  Region. 

Acting  Date:  February  12, 198a 
|FR  Doc.  88-25926  Filed  11-8-88:  8:45  am| 
BILLING  CODE  431»-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  ten  days  after 
publication.  Comments  may  also  be 
addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  John  H.  Elgin,  (703) 
875-1608,  IRM/PE,  Room  llOOB,  SA-14, 
Washington.  DC  20523. 
Date  Submitted:  October  28, 1988 
Submitting  Agency:  Agency  for 

International  Development 
OMB  Number:  0412-0520 
Type  of  Submission:  Renewal 
Title:  Information  Collection  Elements  in 
the  A.I.D.  Acquisition  Regulations 
(AIDAR)-A.I.D.  Procedures  for  Protest 
Purpose:  A.I.D.  is  authorized  to  make 
contracts  with  any  corporation, 
international  organization,  or  other 
body  of  persons  whether  within  or 
without  the  United  States  in 
furtherance  of  the  purposes  and 
within  the  limitations  of  the  Foreign 
Assistance  Act  (FAA).  Information 
collections  and  recordkeeping 
requirements  placed  on  the  public  by 
the  A.I.D.  Acquisition  Regulation 
(AIDAR),  are  published  as  48  CFR 
Part  7.  These  are  all  A.I.D.  unique 
procurement  requirements  which  have 
not  otherwise  been  submitted  to  OMB 
for  approval.  The  preaward 
requirements  are  based  on  a  need  for 
prudent  management  in  the 
determination  that  an  offeror  either 
•    has  or  can  obtain  the  ability  to 
competently  manage  development 
assistance  programs  utilizing  public 
funds.  The  requirements  for 
information  during  the  post-award 
period  are  based  on  the  need  to 
administer  public  funds  prudently. 
Respondents  will  have  a  submission 
burden  of  three  responses  and  an 
estimated  annual  recordkeeping 
burden  of  12  hours  per  recordkeeper. 
Reviewer:  Francine  Picoult  (202)  395- 
7340,  Office  of  Management  and 
Budget,  Room  3201,  New  Executive 
Office  Building,  Washington,  DC 
20503. 


Dale:  October  28, 1988. 
Wayne  H.  Van  Vechten, 

Planning  and  Evaluation  Division. 

|FR  Doc.  88-25972  Filed  11-8-88;  8:45  am] 

BILUNG  CODE  ei16-01-W 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-284] 

Certain  Electric  Power  Tools,  Battery 
Cartridges  and  Battery  Chargers; 
Change  of  Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  in  addition  to  George  C. 
Summerfield.  Esq.,  Gary  Hnath,  Esq.,  of 
the  Office  of  Unfair  Import 
Investigations  will  be  the  Commission 
Investigative  Attorney  in  the  above- 
captioned  investigation. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Respectfully  submitted. 
Lynn  L  Levine, 

Director,  Office  af  Unfair  Import 
Investigations,  International  Trade 
Commission.  500 E Street  SW.,  Suite  401. 
Washington.  DC  20436. 

Date:  November  4, 1988. 
[FR  Doc.  88-25941  Filed  11-8-88;  8:45  am] 

BILUNG  CODE  7020-02-M 


[Investigation  No.  337-TA-2761 

Certain  Erasable  Programmable  Read 
Only  Memories  and  Products 
Containing  Such  Memories;  Decision 
to  Review  and  Modify  an  Initial 
Determination  Amending  the  Notice  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  (1)  to 
review  on  its  own  motion  an  initial 
determination  (ID)  (Order  No.  137) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  amending  the  notice  of 
investigation  in  the  above-captioned 
investigation,  (2)  to  modify  the  ID  to 
correct  the  omission  of  the  specific 
patent  claims  in  controversy  from  the 
amended  notice  of  investigation,  and  (3) 
to  deny  respondents'  petition  to  review 
the  ID  on  other  grounds. 
address:  Copies  of  the  ID  and  all  other 
non-confidential  documents  filed  in 
correction  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 


Street  SW..  Washington,  DC  20436. 

telephone  202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Buchenhomer.  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1097.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  at  202- 
252-1810. 
SUPPLEMENTARY  INFORMATION:  On 

September  30, 1988,  the  presiding  ALJ 
issued  an  ID  amending  the  notice  of 
investigation  to  refiect  amendments 
made  to  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  effected  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  No.  100-418. 102 
Stat.  1107)  (the  OTCA).  The  notice  of 
investigation  was  also  amended  to 
reflect  the  fact  that  complainant  Intel 
Corporation  has  withdrawn  its 
allegations  of  infringement  of  U.S. 
Letters  Patent  4,519,849.  However,  the 
claims  of  the  patents  remaining  in 
controversy  were  omitted  from  the 
scope  of  the  investigation  as  set  forth  in 
the  ID.  The  Commission  on  its  own 
motion  reviewed  and  modified  the  ID  to 
correct  that  omission. 

Respondents  Hyundai  Electronics 
Industries  Co.,  Ltd.  and  Atmel 
Corporation  petitioned  for  review  of  the 
ID.  arguing  that  the  OTCA  does  not 
apply  to  section  337  investigations 
instituted  prior  to  the  effective  date 
(August  23. 1988)  of  the  OTCA 
amendments  to  section  337.  Intel  and  the 
lAs  both  filed  responses  in  opposition  to 
respondents'  petition  for  review. 

By  order  the  Commission. 
Kenneth  R.  Mason, 
Secrptary. 

Issued:  November  2. 1988. 
[FR  Doc.  88-25942  Filed  11-8-88;  8:45  am| 

BILUNG  COOE  7020-02-M 


1332-2641 

U.S.  Imports  of  Lamb  Meat 

agency:  United  States  International 

Trade  Commission. 

action:  Institution  of  Investigation. 


effective  date:  October  20. 1988. 
SUMMARY:  As  required  by  section  1937 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  Law 
100-^18,  102  Stat.  110,  approved  Aug.  23. 
1988),  the  Commission  has  instituted 
investigation  No.  332-264  under  section 
332(8)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)),  for  the  purpose  of  monitoring 
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and  investigating  for  two  years  U.S. 
imports  of  fresh,  chilled,  or  frozen  lamb 
meat.  The  Commission  will  issue  reports 
after  the  first  and  second  year  of 
monitoring. 

FOR  FURTHER  INFORMATION  CONTACT 

David  E.  Ludwick;  Agriculture,  Fisheries, 
and  Forest  Products  Division;  U.S. 
International  Trade  Commission; 
Washington,  DC,  20436;  Telephone  (202) 
252-1329. 

Background  and  Scope  of  Investigation 

In  the  course  of  this  investigation,  the 
Commission  will  monitor  and 
investigate  U.S.  imports  of  fresh,  chilled, 
or  frozen  'amb  meat  and  the  primary 
components  of  the  U.S.  market  for  the 
product.  The  Commission  will  gather 
data  and  infonnation,  to  the  extent 
possible,  on  U.S.  producing  facilities  in 
such  areas  as  sales,  market  share, 
employment  levels,  inventories,  profit 
levels,  and  capital  generation,  and  will 
examine  U.S.  imports  in  relation  to 
levels  of  domestic  production  and  to 
imports  by  other  major  consuming 
countries.  The  Commission  will  also 
analyze  the  relative  strengths  and 
weakenesses  of  U.S.  imports  and  the 
domestic  product  in  the  U.S.  market. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  at  any  time 
during  the  investigation  but  no  later 
than  May  1, 1990.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirement  of  section 
201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
DC. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Sfcretary. 

Issued:  November  3,  1988. 
IFR  Doc.  88-25943  Fihd  11-8-88;  8:45  am| 
aiLUNG  CODE  7020-02-M 


[Investigation  No.  337-TA-281] 

Certain  Recombinant  Erythropoietin; 
Commission  Decision  Not  To  Review 
an  initial  Determination  Designating 
the  Investigation  More  Complicated 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID] 
(Order  No.  24)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
designating  the  above-captioned 
investigation  "more  complicated"  and 
extending  the  administrative  deadline 
for  issuance  of  the  final  ID  by  two 
months,  i.e.,  from  November  10, 1988,  to 
January  10. 1989.  The  Commission  has 
also  extended  the  deadline  for 
completion  of  the  investigation  by  two 
months,  i.e.,  from  February  10, 1989,  to 
April  10, 1989. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
252-1104. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on   202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  On 

October  12, 1988,  the  presiding  ALJ 
issued  an  ID  designating  the  subject 
investigation  "more  complicated" 
because  of  the  complexity  of  the 
technology  underlying  the  investigation 
and  because  of  the  complex  legal  issues 
involved.  No  petitions  for  review  of  the 
ID  or  government  agency  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  210.59(a) 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (53  FR  33307, 
Aug.  29, 1988.). 


By  order  of  the  Conunission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  November  2. 1988. 
(FR  Doc.  88-25944  Filed  H-8-8a-  8:45  am] 

BILUNO  CODE  TQKMa-M 

[Investigation  Na  337-TA-282] 

Certain  Venetian  Blind  Components; 
Decision  Not  To  Review  an  Initial 
Determination  Amending  the  Notice  of 
investigation 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  10)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
amending  the  notice  of  investigation  in 
the  above  captioned  investigation. 

address:  Copies  of  the  ID  and  all  other 
non-confidential  documents  filed  in 
connection  with  the  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-252-1000. 

FOR  FURTHER  INFORMA'PON  CONTACT 

Andrea  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Telephone  202- 
252-1105. 

supplementary  information:  On 

September  30, 1988,  the  presiding  ALJ 
issued  an  ID  amending  the  notice  of 
investigation  to  reflect  amendments  to 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  effected  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418, 102  stat.  1107).  The 
notice  of  investigation  was  amended  to 
delete  the  reference  to  the  former 
requirement  that  an  industry  in  the 
United  States  be  efficiently  and 
economically  operated  and  to  delete  the 
reference  to  the  former  requirement  that 
complainant  be  required  to  prove  that 
the  effect  or  tendency  of  the  alleged 
unfair  act  of  patent  infringement  or 
registered  trademark  infringement  is  to 
destroy  or  substantially  injure  an 
industry  in  the  United  States.  No 
petitions  for  review  or  agency  comments 
regarding  the  ID  were  received. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (lb 


U.S.C  1337)  and  interim  rule  §  210.53  (53 
FR  3307a  Aug.  29, 1988). 

By  order  of  the  Commission. 

Issued:  November  3, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  8ft-25945  Filed  11-8-88;  8:45  am] 

BtUJNO  CODE  7030-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Volume  No.  Of»3MCF-548  (A)] 

Motor  Carrier  Applications  to 
Consolidate,  Merge,  or  Acquire 
Control 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  apphcations  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonably  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Application(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notification  of 
effectiveness  of  this  decision-notice  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Findings 

The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.6. 
Norela  R.  McGee. 
Secretary. 

MC-F-19281,  filed  October  21. 1988. 
Arrow  Stage  Lines,  Inc.  (Arrow)  (720 


East  Norfolk  Ave..  Norfolk.  NE.. 
68701) — Control — Neoteric  Inc.,  d/b/a 
Chief  Bus  Service  (Neoteric)  (206  E. 
Grant,  Papillon.  NE.,  68701). 
Representative:  Doyle  Busskohl,  720 
East  Norfolk  Ave..  Norfolk.  NE..  68701). 
Arrow  (MC-29592).  a  motor  common 
carrier  of  passengers  in  interstate 
commerce,  in  charter  operations, 
between  points  in  the  United  States 
(except  Hawaii),  to  control  Neoteric 
(MC-165375),  a  motor  common  carrier  of 
passengers,  in  interstate  commerce,  in 
special  and  charter  operations,  between 
points  in  the  United  States  (except 
Hawaii),  through  purchase  of  52  percent 
of  stock.  Approval  of  purchase  is 
pursuant  to  49  U.S.C.  11341(a).  Arrow  is 
owned  and  controlled  by  Charles  D. 
Busskohl  (50  percent]  and  Doyle 
Busskohl  (50  percent),  who  also  own 
and  control  to  the  same  extent  Black 
Hills  State  Lines,  Inc.,  (MC-123773),  a 
motor  common  carrier  of  passengers,  in 
interstate  commerce,  over  regular  routes 
between  Omaha,  NE  and  Rapid  City, 
SD,  and  between  Omaha,  NE.  and 
Denver,  CO. 
[FR  Doc.  88-25853  Filed  11-8-88;  8:45  am] 

BILUNG  CODE  703S-(H-«i 


[Docket  No.  AB-55  (Sut>-267)] 

CSX  Transportation,  Inc^ 
Attandonment  of  Rail  Line  of  SL  Mark's 
Branch  at  Tallahassee,  FL 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  to  abandon  its  3.51- 
mile  rail  line  between  milepost  799.79 
and  milepost  803.30  in  Tallahassee,  Leon 
County,  FL  The  abandonment 
certificate  will  become  effective  30  days 
after  this  pubHcation  unless  the 
Commission  also  finds  that:  (1)  a 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 

Decided:  November  4. 1988. 


By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doa  88-25967  Filed  11-8-88;  8;45amJ 

MLUNG  CODE  703S-O1-M 

[Docket  No.  AB-5S  (Sui>-No.  273X)1 

CSX  Transportation,  Inc^ 
Abandonment  Exemption;  In 
Baltimore,  MO 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1.314  miles  of  track  between  East 
Fort  Avenue  and  Conway  Street  in 
Baltimore,  MD.  The  tracJk,  which  is 
located  in  the  beds  of  Baltimore's  public 
streets,  is  owned  by  the  city. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  hne  for 
at  least  2  years  and  overhead  traffic  is 
not  moved  over  the  line;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  9. 1988  (unless  stayed  pending 
reconsideration).  Formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  ', 
must  be  filed  by  November  21. 198a 
Petitions  to  stay  regarding  ma'ters  that 
do  not  involve  environmental  issues.^ 


'  See  Exempt,  of  Roil  Abandnnmenl — Offers  of 
Fuion.  Ass.'sL.  4  I.C  C.  164  (igfl;).  and  final  nile« 
published  in  the  Federal  Register  on  December  22, 
1987  (52  FR  M440-438416). 

•  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceeding*  where  an 
informed  decision  on  environmental  issues  (whelher 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Envin.nment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  A  I.C.C.  2d  400  (1988). 


BEST  COPY  AVAILABLE 
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and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
November  29,1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives: 
Lawrence  H.  Richmond,  100  North 

Charles  Street,  Baltimore,  MD  21201. 

Charles  M.  Rosenberger  and  Patricia 
Vail.  500  Water  Street,  Jacksonville. 
FL  32202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  14, 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief,  SEE.  at  (202)  27S- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  1. 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  M cGee. 
Secretary. 
[FR  Doc.  88-25745  Filed  11-8-88;  8:45  am] 

MLUNO  CODE  7035-01-11 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Two  Partial  Consent 
Decrees  Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  October  31, 1988. 
two  proposed  partial  consent  degrees  in 
United  States  v.  W.R.  Grace  S-  Co.  Conn, 
and  American  Environmental  Sen-ices, 
Inc..  Civil  Action  No.  88-2412-K,  were 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
The  decrees  resolve  claims  of  the  United 
States  against  the  defendants  for 
violations  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos.  40  CFR  Part 
61,  Subpart  M,  promulgated  pursuant  to 
the  Clean  Air  Act,  42  U.S.C.  7401.  et  seq. 
The  violations  occurred  in  the  course  of 
removal  of  asbestos  by  American 


Enviromnental  Services.  Inc.  ("AES")  at 
a  faciUty  owned  by  W.R.  Grace  &  Co. 
Conn.  ("W.R.  Grace")  in  Acton. 
Massachusetts. 

In  the  first  of  the  two  proposed 
consent  decrees,  referred  to  herein  as 
the  W.R.  Grace  decree,  W.R.  Grace 
agrees  to  pay  the  United  States  a  civil 
penalty  in  the  amount  of  $50,000.  In 
addition,  W.R.  Grace  agrees  to 
implement  specified  procedures  to 
ensure  future  compliance  with  the 
asbestos  NESHAP  at  all  facilities  within 
its  Polyfibron  Division,  of  which  the 
facility  in  Acton,  Massachusetts,  is  a 
part.  In  the  second  of  the  two  proposed 
consent  decrees,  AES  agrees  to  pay  the 
United  States  a  civil  penalty  in  the 
amount  of  $40,000  in  two  installments: 
$10,000  upon  entry  of  the  consent  decree 
and  $30,000  on  or  before  June  1, 1989.  In 
addition,  AES  agrees  to  implement 
specified  procedures  to  ensure  future 
compliance  with  the  asbestos  NESHAP 
in  all  asbestos  operations  undertaken  by 
AES. 

The  proposed  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts,  1107  J.W.  McCormack 
Federal  Office  Building,  U.S.  Post  Office 
and  Courthouse,  Boston,  Massachusetts 
02109;  at  the  Region  I  Office  of  Regional 
Counsel,  Environmental  Protection 
Agency.  J.F.K.  Federal  Building.  Boston, 
Massachusetts  02203,  contact:  Ann 
Johnston,  Esq.;  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  United  States 
Department  of  Justice,  Room  1515, 10th 
and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20530.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $1.10  for  the  W.R.  Grace 
decree  or  in  the  amount  of  $1.20  for  the 
AES  Decree  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States.  The 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decrees  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v  .  W.R. 
Grace  &  Co.  Conn,  and  American 
Environmental  Services,  Inc..  Civil 
Action  No.  88-2412-K  (D.  Mass.).  D.J. 
reference  No.  90-5-2-1-1219. 
Richard  ).  Leon. 

Deputy  Assistant  Attorney  General. 
[PR  Doc.  88-25975  Filed  11-8-88:  8:45  am] 
BILUNO  CODE  4410-01-11 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Department 
policy.  28  CFR  50.7.  and  section  122(i)  of 
the  Comprehensive  Environmetal 
Response,  Compensation  and  Liability 
Act  (CERCLA),  notice  is  hereby  given 
that  on  October  14, 1988,  a  proposed 
consent  decree  in  United  States  v.  Zinc 
Corporation  of  America,  a  Division  of 
Horsehead Industries,  Inc.,  Civil  Action 
No.  88-1688  was  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Pennsylvania. 

The  proposed  consent  decree  requires 
the  defendant  to  implement  the  remedial 
action  selected  by  the  Environmental 
Protection  Agency  (EPA)  to  address  the 
imminent  and  substantial  endangerment 
to  human  health  and  the  environment 
posed  by  the  release  or  threat  of  release 
of  hazardous  substances  at  Blue 
Mountain,  Operable  Unit  I  of  the 
Palmerton  Zinc  Site  in  the  vicinity  of  the 
Borough  of  Palmerton,  Carbon  County, 
Pennsylvania.  The  remedy  to  be 
conducted  by  the  defendant  includes 
using  a  mixture  of  flyash  and 
wastewater  treatment  sludge  to 
revegetate  a  portion  of  Blue  Mountain. 
The  decree  also  requires  the  defendant 
to  reimburse  the  United  States  for  past 
response  costs  incurred  at  the  site  and 
to  pay  a  percentage  of  EPA's  oversight 
costs  for  the  remedy.  The  parties  to  the 
consent  decree  are  the  United  States 
and  Zinc  Corporation  of  America. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Zinc 
Corporation  of  America,  DJ  Ref.  90-11- 
2-271. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Middle  District 
of  Pennsylvania,  Suite  309,  Federal 
Building,  Washington  &  Linden  Streets, 
Scranton,  Pennsylvania  18501  and  at  the 
Region  III  office  of  the  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  consent  decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 


person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  thr 
amount  of  $5.80  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  Stales. 
Roger  |.  Marzulla 

Assistant  A  ttorney  General  Lend  and  Natural 
Resources  Division. 
[FR  Doc.  88-25976  Filed  11-8-88:  8:45  am] 

BILLING  COOe  44tO-01-M 


DEPARTIWENT  OF  LABOR 

IMIne  Safety  and  Health  Administration 

[Docket  No.  M-88-13-M] 

Antelope  Valley  Aggregate,  Inc.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Antelope  Valley  Aggregate.  Inc..  7311 
East  Avenue  T,  Littlerock,  California 
93543  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.9007 
(unguarded  conveyors  with  walkways) 
to  its  Antelope  Valley  Aggregate,  Inc., 
Mine  (I.D.  No.  04-01690)  located  in  Los 
Angeles  County,  California.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  unguarded  conveyors 
with  walkways  be  equipped  with 
emergency  stop  devices  or  cords  along 
their  full  length. 

2.  As  an  alternate  method,  petitioner 
proposes  to  operate  a  conveyor  that  is 
30  inches  or  more  in  height  without  the 
use  of  guards  or  stop  cords. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  conveyor  would  be  operating 
in  an  open  area  with  limited  access;  and 

(b)  There  are  no  minimum  height 
standards  for  the  installation  of  guards 
or  stop  cords. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.,  4015  Wilson 
Boulevard,  Arlington.  Virgina  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dated:  November  3. 1988. 

Patricia  W.  Silvey, 

Di  lector  Office  of  Standards,  Regulations 
and  Variances. 

[IR  Dec.  68-25949  Filed  11-8-G8;  8:45  am) 
BILUNG  COOE  4StO-43-M 


IDocltetNo.  M-88-14-IMI 

Antelope  Valley  Aggregate,  Inc.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Antelope  Valley  Aggregate.  Inc.,  7311 
East  Avenue  T,  Littlerock,  California 
93543  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14001  (moving 
machine  parts)  to  its  Antelope  Valley 
Aggregate,  Inc.  Mine  (ID.  No.  04-01690) 
located  in  Los  Angeles  County. 
California.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  takeup  pulleys  and 
similar  exposed  moving  machinery  parts 
which  may  be  contacted  by  persons, 
and  which  may  cause  injury  to  persons 
be  guarded. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  remote  lubrication 
area  and  seal  off  the  area  in  which  the 
pulleys  are  located  in  lieu  of  guards. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  A  barrier  would  be  placed  around 
the  lubrication  area;  and 

(b)  The  area  would  be  properly  posted 
to  exclude  entry  when  the  machinery  is 
operative. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations, 
and  Variances. 

Date:  November  3, 198a 

[FR  Doc.  88-25950  Filed  11-8-88;  8:45  am] 

BIUJNQ  CODE  4S10-4»-M 


(Docket  No.  M-6S-197-C] 

Bare  Mining.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bare  Mining,  Inc.,  Route  3.  Box  84,  Big 
Stone  Gap,  Virginia  24219  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710 {cabs  and  canopies)  to  iis 
Mine  No.  4  (I.D.  No.  15-16461)  located  in 
Letcher  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
sla!ements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  slates  that  the  mining 
height  is  less  than  42  inches  and  the 
installation  of  canopies  on  the  mine's 
electric  face  equipment  would  result  in  a 
diminution  of  safety  because  the 
canopies:  l 

(a)  Shear  off  roof  bolts;  ' 

(b)  Damage  or  cut  trailing  cables; 

(c)  Interrupt  ventilation  due  to  line 
and  check  curtains  being  torn  down;  and 

(d)  Limit  the  visibility  for  equipment 
operators. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  %vith  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  November  3.  1988. 

(FR  Doc.  88-25951  Filed  11-8-88;  8:45  am] 
BiLUNO  CODE  49tO-43-M 


(Docket  No.  M-S8-201-C] 

Jen  Coal  Co.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

Jen  Coal  Company,  Route  5.  Box  357- 
A,  Corbin,  Kentucky  40701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  1  (I.D.  No.  15-16415)  located  in 
Knox  County,  Kentucky.  The  petition  is 
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filed  under  section  101(c]  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  with  a  handheld  continuous 
monitoring  methane  and  oxygen 
dotector  and  all  persons  would  be 
trained  in  the  use  of  the  detector; 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips: 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor: 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly:  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 


comments  must  be  filed  with  the  OfHce 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  November  3, 1988. 

[FR  Doc.  88-25952  Filed  11-8-88:  8:45  am] 

BILUNQ  CODE  4S10-43-M 


[Docket  No.  M-88-194-C] 

Reedy  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Reedy  Coal  Company,  Inc..  P.O.  Box 
339,  Isom.  Kentucky  41824  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  3  (I.D.  No.  15-16377)  located  in 
Letcher  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  mining 
height  is  less  than  42  inches  and  the 
installation  of  cabs  or  canopies  on  the 
mine's  electric  face  equipment  would 
result  in  a  diminution  of  safety  because 
the  cabs  or  canopies: 

(a)  Shear  off  roof  bolts; 

(b)  Damage  or  cut  trailing  cables: 

(c)  Disrupt  ventilation  due  to  line  and 
check  curtains  being  torn  down;  and 

(d)  Limit  the  visibility  for  equipment 
operators. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9. 1988.  Copies  of  the  petition 


are  available  for  inspection  at  that 

address. 

Patrida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

Dated:  November  3, 1988. 

[FR  Doc.  88-25953  Filed  11-8-88:  8:45  am) 
BtLUNQ  CODE  4S10-43-M 

[Docket  No.  M-88-202-C] 

Roark  Contracting,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Roark  Contracting,  Inc.,  P.O.  Box  27. 
Trosper,  Kentucky  40995  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-16354)  located  in 
Knox  Country,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  petitioner  proposes 
to  use  handheld  continuous  oxygen  and 
methane  monitors  instead  of  methane 
monitors  on  three  wheel  tractors.  In 
further  support  of  this  request,  petitioner 
states  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  with  a  handheld  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  defector; 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuosly  after  each  trip. 
This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 


Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continous  monitor: 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

(4)  Petitioner  states  that  the  proposed 
alternate  method  wil  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

I     Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  November  2, 1988. 

[FR  Doc.  88-25954  Filed  11-8-88;  8:45  am[ 

BILLING  CODE  4S10-4)-M 

(Docket  No.  M-88-200-C] 

Steel  Hollow  Mining,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Steel  Hollow  Mining,  Inc..  P.O.  Box 
527,  Woodbine,  Kentucky  40771  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
3  Mine  (I.D.  No.  15-16444)  located  in 
Whitley  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  el^tric  face  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  defected  in  the  mine.  The  three 


wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
lime  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand-held  continuous 
oxygen  and  methane  monitors  instead  of 
niethane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  would  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  detector, 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor; 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9, 1988.  Copies  of  the  petition 


are  available  for  inspection  at  that 

address. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  November  2. 1988. 
[FR  Doc.  88-25955  Filed  11-8-88;  8:45  am| 
BILLING  CODE  4S10-43-« 


[Docket  No.  M-88-198-C1 

Tara  K  Coal  Company,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Tara  K  Coal  Company,  Inc.,  P.O.  Box 
558,  Norton,  Virginia  24273,  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  1  Mine  (ID.  No.  44-06425)  located  in 
Wise  County,  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  No.  1  Mine  ranges  from  45  to  53 
inches  in  height  and  the  bottom  is 
extremely  soft  and  uneven  with  ups  and 
downs  throughout  the  mine. 

3.  Petitioner  states  that  the 
installation  of  canopies  on  the  mines 
electric  face  equipment  would  result  in  a 
diminution  of  safety  because  the 
canopies: 

(a)  Shear  off  roof  bolts; 

(b)  Tear  down  check  or  line  curtains 
thereby  disrupting  ventilation;  and 

(c)  Create  inadequate  visibility  and 
cramped  conditions  for  the  operator. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  November  3, 1988. 

|FR  Doc.  88-25956  Filed  11-8-88:  8:45  am| 
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[Docket  Na  M-«»-189-C} 

U.S.  Steer  Mining  Co.,  Inc.;  Petition  for 
Modification  of  Appiicatton  of 
Mandatory  Safety  Standard 

U.S.  Sleel  Mining  Company.  Inc.,  600 
Grant  Street,  Room  1500,  Pittsburgh, 
Pennsylvania  15230,  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Maple 
Creek  Mine  (I.D.  No.  36-00970)  located 
m  Washington  County,  Pennsylvania. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entL-ety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to  roof 
deterioration  and  numerous  massive 
roof  falls,  the  entire  length  of  certain 
return  aircourses  cannot  be  safely 
traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  A  certified  person  would  examine 
the  return  aircourses  daily  by  taking  air 
and  methane  readings  at  each 
measuring  station,  and  the  readings 
would  be  recorded  in  a  book; 

(b)  A  date  board  would  be  maintained 
at  each  measuring  station.  A  certified 
person  would  take  the  air  and  methane 
readings  and  place  his/her  initials,  date, 
and  time  of  the  readings  on  the  date 
board: 

(c)  A  diagram  indicating  the  direction 
of  airflow  in  the  vicinity  of  each 
measuring  station  would  be  posted  at 
that  measuring  station; 

(d)  The  vicinity  of  each  measuring 
station  and  access  thereto  would  be 
maintained  in  a  safe  and  travelable 
condition; 

(e)  Signs  would  be  posted  along  the 
track  haulage  roads  designating  the 
location  of  each  monitoring  station; 

(f)  Methane  would  not  be  allowed  to 
accumulate  in  the  return  aircourses  in 
excess  of  legal  limits,  and  if  a  marked 
variation  in  air  quality  is  recorded,  as 
determined  by  readings  taken  at  each 
monitoring  station,  immediate  action 
would  be  taken  to  determine  the  cause 
and  appropriate  corrective  action  taken 
where  necessary; 

(g)  The  return  aircourses  would  at  no 
time  be  utilized  as  primary  return 
aircourses  for  the  ventilation  provided 
to  the  working  sections  of  the  mine 
through  which  miners  are  required  to 
travel:  and 

(h)  Persons  working  in  the  area  for  the 
purpose  of  providing  safe  access  to  and 


from  the  measuring  stations  would  be 
limited  to  a  maximum  of  four  at  any 
given  time.  Each  person  working  in  the 
affected  area  would  be  required  to  wear 
or  carry  a  self-rescue  device  at  all  times. 
Each  person  woriung  in  the  affected 
area  would  be  able  to  reach  a  separate 
split  of  air  within  a  reasonable  period  of 
time. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conuiients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  9, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  November  2. 19aa 

IFR  Doc.  88-25957  Filed  11-8-88;  8:45  am| 
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(Docket  No.  M-88-t95-C] 

VP-5  Mining  Co.;  Petithm  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

VP-5  Mining  Company,  P.O.  Box 
1143a  Lexington,  Kentucky  40575  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  (weekly  examinations 
for  hazardous  conditions)  to  its  VP-5 
Mine  (I.D.  Na  44-03795)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  return  aircourse  be 
examined  in  its  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to  roof 
deterioration  and  falls  certain  areas  of 
the  return  entry  cannot  be  safely 
traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  Evalualtion  points  would  be 
established  at  Spad  Nos.  4915  and  5071. 
Each  production  day  a  certified  person 
would  take  air  quality  and  quantity 
readings  at  the  evaluation  points.  The 
date  and  time  of  the  examinations  and 


the  certified  person's  initials  would  be 
recorded  in  a  book  or  on  a  date  board 
provided  at  the  evaluation  points: 

(b)  Weekly  examinations  for 
hazardous  conditions  would  be 
conducted  from  Spad  4915  outby  to  the 
point  where  the  return  split  meets 
another  split  of  au-  and  from  Spad  5071 
inby  to  the  working  section;  and 

(c)  The  results  of  the  daily  and  weekly 
examinations  would  be  recorded  in  a 
book  on  the  surface.  This  book  would  be 
accessible  to  all  interested  parties. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  widi  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  be&)re 
December  9,  1988.  Copies  of  die  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  November  3, 1988. 
[FR  Doc.  88-25958  Filed  11-8-88;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION  I 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  on  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  2  to  Regulatory  Guide  8.12, 
"Criticality  Accident  .\larm  Systems," 
describes  a  system  acceptable  to  the 
NRC  staff  for  meeting  the  Commission's 
requirements  for  a  criticahty  accident 
alarm  system.  The  guide  endorses,  with 
some  limitations,  ANSI/ANS-8.3-1986, 
"Criticality  Accident  Alarm  System." 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  beign  developed  or 


(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commissions  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price. 

Information  on  current  GPO  prices 
may  be  obtained  by  contacting  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082, 
telephone  (202)  275-2060  or  (202)  275- 
2171.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland  this  3l8t  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckjord. 

Director,  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  88-25900  Filed  ll-ft-«8;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Agency  Fomra  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Placement  Service. 

(2)  Formfs}  submitted:  ES-la,  ES-2, 
ES-20a,  ES-20b,  ES-20c,  ES-21.  ES-21c, 
ES-22  and  UI-35. 

(3)  OMB  Number:  3220-0057. 

(4)  Expiration  dale  of  current  OMB 
clearance:  12-31-88. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(6)  Frequency  of  response:  On 
occasion. 


(7)  Respondents:  Individuals  or 
households. 

(8)  Total  annual  responses:  70,100. 

(9)  Estimated  annual  number  of 
respondents:  62,200. 

(10)  A  verage  time  per  response:  4.088 
minutes. 

(11)  Total  annual  reporting  hours: 
4,776. 

(12)  Collection  description:  Under  the 
RUIA,  the  Board  provides  job  placement 
assistance  for  unemployed  railroad 
workers.  The  collection  obtains 
information  from  job  applicants, 
unemployment  claims  agents,  railroad 
and  non-railroad  employers,  and  State 
Employment  Service  Offices  for  use  in 
placement,  for  providing  referrals  for  job 
openings  and  reports  of  referral  results 
and  for  verifying  and  monitoring 
claimant  eligibility. 

ADOmONAL  INFORMATtON  OR 

COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Pauline  Lohens,  the 
agency  clearance  officer  (312-751-4892). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Justin 
Kopca  (202-395-7316),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Lobens, 

Director  of  Information  Resources 
Management 

ira  Doc.  88-25860  Filed  11-8-88;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Revision 

Form  N-IA 
File  No.  270-21 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  soq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
amendments  to  Form  N-1 A  under  the 
Investment  Company  Act  of  1940  and 
the  Securities  Act  of  1933.  Form  N-1  A  is 
the  registration  statement  for  use  by 


open-end  management  investment 
companies,  except  small  busi'  :s8 
investment  companies  and  insurance 
company  separate  accounts.  There  are 
approximately  2,470  registrants  using 
Form  N-lA,  with  an  estimated 
compliance  time  of  1.055  hours  per 
registrant.  The  additional  time 
necessary  for  each  registrant  to  comply 
with  the  Form's  requirements,  if  the 
proposed  amendments  are  adopted, 
would  be  negligible. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-6004,  and 
Gary  Waxman,  Clearance  Officer. 
Office  of  Management  and  Budget, 
Room  3228.  New  Executive  Office 
Building.  Washington,  DC  20503. 
lonathan  G.  Kalz, 
Secretary. 
November  2, 1988. 

[FR  Doc.  88-25866  Filed  11-8-88:  845  am] 
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[Release  Ho.  34-26243;  File  Mo.  SR-Amex- 
S8-10,  Amendment  Na  2} 

Self-Regulatory  Organizations; 
Proposed  Rule  Cttange  by  American 
Stock  Exctiange,  Inc.  Relating  to 
Equity  Index  Participations. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  27. 1988,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  1. 11, 
and  III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  sohcit 
commpnts  on  the  proposed  rule  change 
from  inferestpd  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  amending  its  proposed 
rules  relating  to  Equity  Index 
Participations  ("EIPs")  to  permit  holders 
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to  receive  physical  delivery  of  shares  of 
the  component  stocks  of  the  S&P  500 
Index  or  Amex  Major  Market  Index 
upon  exercise  of  a  specified  minimum  of 
EIPs.  The  cash  settlement  alternative 
would  continue  to  be  permitted,  as 
originally  proposed. 

The  Exchange  is  further  amending  its 
filing  fo  modify  proposed  Rule  900F 
regarding  the  applicability  of  certain 
options  rules  to  EIPs  trading;  to  amend 
proposed  EIPs  margin  requirements 
under  Rule  462(d];  and  to  make  other 
conforming  and  technical  changes  to  the 
rules  as  originally  proposed. 

The  proposed  amendments  are  as 
follows  ([brackets]  indicate  deletions; 
italics  indicates  new  language]: 

Section  14.  Equity  Index  Participations 

Rule  900F.  (a)  Applicability.  The  Rules 
in  this  Section  are  applicable  only  to 
Equity  Index  Participations.  Except  to 
the  extent  that  specific  rules  in  this 
Section  govern,  or  unless  the  context 
otherwise  requires,  the  provisions  of  the 
Constitution  and  all  other  rules  and 
policies  of  the  Board  of  Governors  shall 
be  applicable  to  the  trading  on  the 
Exchange  of  such  securities.  In  addition, 
the  following  Options  Rules  shall  be 
-  specifically  applicable  to  such  trading: 
900(b),  902.  907,  908,  909,  920,  921,  922, 
923,  924,  925,  926,  930,  932,  950(b),  950(c), 
953.  954,  955.  956,  957,  958,  960.  961,  962, 
963,  964,  965,  966,  967.  970,  971.  972,  [981], 
918C.  Pursuant  to  the  provisions  of 
Article  1,  Section  3(i)  of  the  Constitution, 
Equity  Index  Participations  are  included 
within  the  definition  of  "security"  or 
"securities"  as  which  terms  are  used  in 
the  Constitution  and  Rules  of  the 
Exchange. 

Compliance  with  Rules  904.  905,  906, 
shall  be  determined  as  set  forth  in  Rules 
[905F,  906F.  and  907F1  907F.  908F,  and 
909F. 

(b)  Definitions.  The  following  terms  as 
used  in  the  Rules  shall,  unless  the 
context  otherwise  indicates,  have  the 
meanings  herein  specified. 

(1)  Equity  Index  Participation — The 
term  Equity  Index  Participation  means  a 
security  based  on  the  [spot)  current 
value  of  an  index  of  stocks,  of 
indeterminate  duration,  and  paying  [its 
purchasers]  holders  an  amount  equal  to 
a  proportionate  share  of  the  dividends 
declared  on  the  component  stocks  of  the 
stock  index  underlying  the  Equity  Index 
Partipation. 

(2J  Delivery-time — The  term  "delivery 
time"  means  the  point  in  time  each 
quarter  of  the  year  when  a  holder  of  one 
or  more  delivery  units  of  a  class  of 
Equity  Index  Participations,  upon 
exercise  of  the  delivery  privilege,  may 
obtain  physical  delivery  of  the  shares  of 
the  component  stocks  in  the  stock  index 


underlying  such  class  of  Equity  Index 
Participations.  The  delivery  time  for 
such  quarter  will  be  determined  and 
made  public  by  the  Exchange  before  the 
beginning  of  the  quarter. 

[(2)]  [3)  Cash-out  time— The  term 
"cash-out  time"  means  the  point  in  time 
each  quarter  of  the  year  when  a  holder 
of  an  Equity  Index  Participation  of  a 
particular  class,  upon  exercise  of  the 
cash-out  privlege.  may  obtain  the 
[closing]  liquidating  index  value  of  such 
class  of  Equity  Index  Participations 
[upon  exercise  of  the  cash-out  privilege]. 
The  cash-out  time  for  each  quarter  will 
coincide  with  "delivery  time"  and  will 
be  determined  and  made  public  by  the 
Exchange  before  the  beginning  of  the 
quarter. 

[(3)]  (4)  Reporting  authority — The 
term  "reporting  authority"  in  respect  of 
a  particular  [index]  class  of  Equity 
index  participations  means  either  the 
Exchange  or  the  institution  or  reporting 
service  designated  by  the  Exchange  as 
the  official  source  for  calculating  and 
reporting  the  current  index  value  or  the 
[closing]  liquidating  index  value  of  the 
underlying  index  [and];  the 
proportionate  share  of  dividend[s] 
equivalents  payable  to  Equity  Index 
Participation  holders].];  and  the 
component  index  stocks,  the  number  of 
shares  of  each  component  stock  to  be 
delivered  to  holders  upon  exercise  of 
the  delivery  privilege,  and  the  amount  of 
cash,  if  any.  required  to  be  paid  to  such 
holders. 

(5)  Physical  delivery  facilitator — The 
term  "physical  delivery  facilitator" 
means  a  member  or  member 
organization  designated  by  the 
Exchange  to  make  physical  delivery  at 
delivery  time  of  the  component  stocks  of 
the  underlying  index  to  Equity  Index 
Participation  holders  who  exercise  the 
delivery  privilege,  in  the  event  that  the 
number  of  delivery  units  for  which 
holders  have  requested  physical 
delivery  exceeds  the  number  of  delivery 
units  offered  for  physical  delivery  by 
persons  holding  short  positions. 

(6)  "Delivery  unit" — The  term 
"delivery  unit" means  the  minimum 
number,  as  specified  by  the  Exchange, 
of  Equity  Index  Participations  of  a 
particular  class,  that  must  be  held  in  an 
individual  account  by  a  holder  at  the 
time  of  exercise  of  the  delivery 
privilege,  or  that  n    st  be  maintained  as 
a  short  position  in  an  equivalent 
account  by  a  person  who  notifies  the 
Options  Clearing  Corporation  of  a 
desire  to  make  physical  delivery  of 
securiites  to  a  holder,  if  assigned  an 
exercise. 


Designation  of  an  Index 

Rule  901F.  The  Exchange  may 
designate  one  or  more  stock  indexes  as 
underlying  indexes  for  Equity  Index 
Participations  traded  on  the  Exchange. 
The  Equity  Index  Participations  based 
on  each  particular  stock  index  shall  be 
designated  as  a  separate  class  and  shall 
be  identified  by  a  unique  symbol.  The 
stocks  that  are  [the  basis  for  the 
calculation  of]  included  in  an  index  on 
which  [the]  Equity  Index  Participations 
[is]  are  based  shall  be  selected  by  the 
Exchange,  or  by  such  other  person  as 
shall  have  a  proprietary  interest  in  and 
authorized  use  of  such  index,  and  may 
be  revised  from  time  to  time  [in  the 
Exchange's  discretion]  as  may  be 
deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index. 

Index  Calculation  and  Reporting 

Rule  902F.  (a)  The  current  index  value 
in  respect  of  an  index  on  which  [an]  a 
class  o/ Equity  Index  participations  is 
based  shall  be  derived  from  the  reported 
prices  of  the  underlying  securities  that 
are  the  basis  of  the  index,  as  reported 
by  the  primary  market  for  such 
underlying  securities. 

[Rule  903F.  (a)]  (b)  The  Exchange  shall 
cause  to  be  calculated  and  reported  at 
specified  intervals  the  current  index 
value  of  [an]  the  index  underlying  [an] 
each  class  o/ Equity  Index 
Participations  during  each  day  the 
Exchange  is  open  for  trading,  and  shall 
[cause  to  be  disseminated]  make 
available  the  [closing]  liquidating  index 
value  of  such  underlying  index  promptly 
after  such  calculation  is  [available] 
made  at  the  quarterly  delivery  or  cash- 
out  time. 

(c)  The  Exchange  shall  maintain,  in 
files  available  to  the  public,  information 
identifying  the  stocks  included  in  each 
index  underlying  [an]  a  class  o/ Equity 
Index  Participations  and  the  method 
used  to  determine  the  current  index 
value  and  liquidating  index  value. 

Liquidating  Index  Value 

[Rule  902F  (b)]  Rule  903FThe  [closing] 
liquidating  index  value  in  respect  of  a 
particular  class  o/ Equity  Index 
Participations  [index]  shall  be  derived 
from  the  [reported]  opening  prices 
reported  by  the  primary  market  for  [of] 
the  component  stocks  of  the  stock  index 
[at  a  time  or  times  specified  by  the 
Exchange]  on  the  first  trading  day 
following  the  date  each  quarter  as  of 
which  [for  determining  payment  to 
which  an]  Equity  Index  Participations 
holders  [is]  are  entitled  [upon]  to 
exercise  of  the  delivery  privilege  or  the 
cash-out  privilege.  For  any  component 


stock  that  does  not  open  for  trading  on 
such  day.  the  closing  price  on  the  last 
preceding  day  on  which  such  stock 
traded  on  the  primary  market  will  be 
used  for  purposes  of  determining  the 
liquidating  index  value. 

Cash-Out  Privilege 

904F.  The  holder  of  an  Equity  Index 
Participation  who  has  not  exercised  the 
delivery  privilege  with  respect  to  such 
Participation  shall  have  the  right  to 
obtain  on  each  cash-out  time,  upon 
exercise  in  accordance  with  the  Rules  of 
The  Options  Clearing  Corporation,  the 
[closing]  liquidating  index  value  of  [the 
specific]  such  Equity  Index 
Participation.  [The  deadline  for 
exercising  the  cash-out  privilege  will  be 
determined  and  made  public  by  the 
Exchange  before  the  beginning  of  the 
quarter.) 

Delivery  Privilege 

Rule  905F.  The  Holder  of  one  or  more 
delivery  units  that  has  not  exercised  the 
cash-out  privilege  with  respect  to  such 
units  shall  have  the  right  to  obtain  on 
each  delivery  time,  upon  exercise  of  one 
or  more  full  delivery  units  in 
accordance  with  the  Rules  of  the 
Options  Clearing  Corporation,  the 
physical  delivery  of  the  proportionate 
number  of  shares  of  each  stock 
comprising  the  underlying  index,  subject 
to  the  following  conditions: 

(a  J  The  number  of  shares  of  each 
stock  to  be  delivered  shall  be  calculated 
separately  for  each  delivery  unit 
exercised. 

[b)  If  the  number  of  shares  of  a 
particular  stock  would  amount  to  less 
than  ten  full  shares,  the  cash  value  of 
such  shares  shall  be  paid  to  the 
exercising  holder  rather  than  physical 
delivery  of  shares. 

[c]  The  number  of  shares  of  each 
stock  to  be  delivered  shall  be  rounded 
down  to  the  nearest  whole  share  and  no 
partial  shares  will  be  delivered:  the 
cash  value  of  partial  shares  shall  be 
paid  to  the  exercising  holder. 

[d]  If  any  co.mponent  stock  does  not 
open  for  trading  on  the  primary  market 
for  such  stock  on  the  trading  day  for 
which  opening  prices  are  used  to 
calculate  the  liquidating  index  value, 
the  cash  value  of  the  proportionate 
number  of  shares  of  such  stock  which 
would  otherwise  be  deliverable  shall  be 
paid  to  the  exercising  holder  rather  than 
physical  delivery  of  shares. 

[e)  In  all  cases  where  the  cash  value 
of  shares  is  to  be  paid  to  the  exercising 
holder  in  lieu  of  physical  delivery  of 
shares,  as  above  provided,  such  cash 
value  shall  be  established  by  using  the 
same  prices  for  such  shares  as  are  used 
in  calculating  the  liquidating  index 


value  for  the  particular  class  of  Equity 
Index  Participations. 

(f)  The  holder  of  a  delivery  unit  who 
exercises  the  delivery  privilege  with 
respect  thereto  shall  pay  a  delivery  fee. 
in  an  amount  to  be  established  by  the 
Exchange  from  time-to-time  and 
announced  prior  to  the  beginning  of  the 
qua.''ter  to  which  it  is  applicable,  which 
fee  shall  be  paid  to  the  party  making 
physical  delivery  of  the  shares  in 
respect  to  such  delivery  unit. 

Payment  or  Delivery  Upon  Exercise 

90oF.  (a)  Elxcept  as  provided  in 
paragraph  (b)  of  this  Rule,  a  person 
maintaining  a  short  position  in  a  class 
of  Equity  Index  Participations  and  who 
is  assigned  a  notice  of  exercise  with 
respect  thereto  pursuant  to  Rule  910F. 
shall  be  obligated,  in  accordance  with 
the  Rules  of  the  Options  Clearing 
Corporation,  to  pay  to  the  Options 
Clearing  Corporation  the  liquidating 
index  value  of  the  Equity  Index 
Participation  or  Participations  so 
assigned. 

[b]  A  person  maintaining  a  short 
poo  it  ion  in  a  class  of  Equity  Index 
Participations  equal  to  or  in  excess  of 
the  delivery  unit  for  such  class  may 
notify  the  Options  Clearing  Corporation, 
in  acccrdance  with  these  Rules  and  the 
Rules  of  the  Options  Clearing 
Corporation,  prior  to  any  delivery  time, 
of  such  person 's  desire  to  make  physical 
delivery  of  shares  of  the  stocks 
comprising  the  index  underlying  such 
class  of  Equity  Index  Participations  if 
assigned  a  notice  of  exercise.  In  the 
event  such  person  is  assigned  a  notice 
of  exercise  for  a  delivery  unit,  he  shall 
be  obligated  to  make  physical  delivery 
of  the  shares  of  the  stocks  comprising 
the  underlying  index  and  to  pay  the 
cash  amounts  calculated  in  accordance 
with  Rule  905F  to  the  Options  Clearing 
Corporation.  Assignments  of  notices  of 
exercise  providing  for  physical  delivery 
of  shares  of  underlying  stocks  shall  be 
made  only  on  the  basis  of  whole 
delivery  units.  Any  portion  of  a  person's 
short  position  in  a  class  of  Equity  Index 
Participations  not  terminated  by  an 
assignment  of  notice  of  exercise  of  a 
delivery  unit  shall  be  subject  to 
assignment  of  an  exercise  notice 
requiring  the  payment  of  cash  as 
provided  in  paragraph  (a)  of  this  Rule. 

Position  Limits 

Rule  [905F.]  907F.  In  determining 
compliance  with  Rule  904,  Equity  Index 
Participations  shall  be  subject  to  a 
position  limit  of  15  million  Equity  Index 
Participations  with  respect  to  [any 
particular  underlying  index]  each 
separate  class. 


Exercise  Limits 

Rule  [906F.)  908F.  In  determining 
compliance  with  Rule  905,  exercise 
limits  applicable  to  Equity  Index 
Pa.-ticipations  shall  be  equivalent  to  the 
position  limit  of  set  forth  in  Rule  [905F) 
907F. 

Reporting  of  Equity  Index  Participation 
Positions 

Rule  iQirF.j  909F.  In  determining 
compliance  with  Rule  906,  each  member 
and  member  organiza'.ion  shall  file  with 
the  Exrh  Tige  a  report  with  respect  to 
each  account  in  which  the  member  or 
meml^cr  organization  has  an  interest, 
each  account  of  a  partner,  officer, 
director  or  employee  of  the  member 
organization,  and  each  customer 
account,  which  has  established  an 
aggregate  position  of  200,000  Equity 
Index  Participations  (whether  long  or 
short)  [covering  the  same  underlying 
index]  of  any  particular  class. 

Exercise  of  Delivery  or  Cash -Out 
Privilege 

Rule  [908F.]  910F.  (a)  Notice  of 
exercise  of  the  Equity  Index 
Participation  delivery  or  cash-out 
privilege  must  be  provided  by  a  holder 
of  an  Equity  Index  Participation  on  or 
before  a  time  specified  and  made  public 
by  the  Exchange  and  which  is  in 
accordance  with  the  Rules  of  The 
Options  Clearing  Corporation.  Specific 
exercise  cut-off  times  will  also  be 
delineated  for  Exchange  member 
organizations.  The  deadline  for 
exercising  the  delivery  or  cashout 
privilege  in  respect  of  a  class  of  Equity 
Index  Participations  shall  be  announced 
by  the  Exchange  prior  to  the  beginning 
of  the  quarter  to  which  it  is  applicable. 
An  exercise  notice  may  be  tendered  to 
the  Options  Clearing  Corporation  only 
by  the  clearing  member  in  whose 
account  with  The  Options  Clearing 
Corporation  the  Equity  Index 
Participation  is  carried.  Members  and 
member  org.Tnizations  shall  establish 
fixed  procedures  not  inconsistent  with 
the  rules  and  policies  of  the  Exchange 
and  The  Options  Clearing  Corporation, 
as  to  the  latest  hour  at  which  they  will 
accept  exercise  notices  from  their 
customers. 

fb)  .4  person  maintaining  a  short 
position  of  one  or  more  delivery  units  of 
a  class  of  Equity  Index  Participations 
and  that  desires  to  make  physical 
deliver}'  of  securities  if  assigned  an 
exercise  notice,  must  provide  notice  on 
or  before  a  time  specified  by  the 
Exchange  prior  to  each  exercise  time  in 
accordance  with  the  Rules  of  the 
Options  Clearing  Corporation. 
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[(b)l  (c)  The  term  "exercise 
instruction."  with  respect  to  a  customer, 
means  the  notice  given  to  a  member 
organization  to  exercise  an  Equity  Index 
Participation.  All  such  exercise 
instructions  must  be  time  stamped  at  the 
time  they  are  prepared  by  the  receiving 
member  organization. 

Notwithstanding  the  foregoing, 
member  organizations  may  receive 
exercise  instructions  after  the  exercise 
cut-off  time  but  prior  to  the  delivery  or 
cash-out  time  (i)  in  order  to  remedy 
mistakes  made  in  good  faith,  (ii]  to  take 
appropriate  action  as  the  result  of  a 
failure  to  reconcile  unmatched  Exchange 
Equity  Index  Participation  transactions, 
or  (iii)  where  exception  circumstances 
relating  to  a  customer's  ability  to 
communicate  exercise  instructions  to 
the  member  organization  {or  the  member 
organization's  ability  to  receive  exercise 
instructions]  prior  to  such  time  warrant 
such  action. 

Allocation  of  Equity  Index  Participation 
Exercise  Notices 

Rule  [909F.1  911F.  (a)  Each  member 
organization  shall  establish  fixed 
procedures  for  the  allocation  of  exercise 
notices  assigned  in  respect  of  a  short 
position  in  Equity  Index  Participations 
in  such  member  organization's 
customers'  accounts.  Notices  to  exercise 
the  delivery  privilege  shall  be  allocated, 
prior  to  allocation  of  notices  to  exercise 
the  cash -out  privilege,  to  persons  that 
have  provided  notice  of  a  desire  to 
make  physical  delivery  of  shares  of  the 
stocks  comprising  the  underlying  index, 
if  assigned.  All  such  allocations  shall  be 
made  on  a  "first-in,  first-out"  or 
automated  random  selection  basis  that 
has  been  approved  by  the  Exchange  or 
on  a  manual  random  selection  basis  that 
has  been  specified  by  the  Exchange. 
Each  member  organization  shall  inform 
its  customers  in  writing  of  the  method  it 
uses  to  allocate  exercise  notices  to  its 
customers'  accounts,  explaining  its 
manner  of  operation  and  the 
consequences  of  that  system.  Unless 
otherwise  specified  by  the  member 
organization,  the  allocation  procedures 
established  by  a  member  organization 
for  stock  options  will  be  deemed  to 
apply  to  the  allocation  of  exercise 
notices  for  Equity  Index  Participations. 

(b)  Each  member  organization  shall 
report  its  proposed  method  of  allocation 
to  the  Exchange  and  obtain  the 
Exchange's  prior  approval  thereof,  and 
no  member  organization  shall  change  its 
method  of  allocation  unless  the  change 
has  been  reported  to  and  approved  by 
the  Exchange. 

(c)  Each  member  organization  shall 
preserve  for  a  tiiiee-year  period 
sufficient  workpapers  and  other 


documentary  materials  relating  to  the 
allocation  of  exercise  assignment 
notices  to  establish  the  manner  in  which 
allocation  of  such  exercise  notices  is  in 
fact  being  accompUshed. 

Physical  Delivery  Facilitators 

Rule  912F.  (a)  In  the  event  that  the 
number  of  delivery  units  of  a  particular 
class  of  Equity  Index  Participations  for 
which  exercising  holders  have 
requested  physical  delivery  exceeds  the 
number  of  delivery  units  of  such  class 
made  available  by  persons  with  short 
positions,  a  physical  delivery  facilitator 
designated  by  the  Exchange,  upon 
notification  by  the  Options  Clearing 
Corporation,  shall  make  delivery,  in 
accordance  with  rules  and  procedures 
of  the  The  Options  Clearing 
Corporation,  to  holders  of  Equity  Index 
Participations  exercising  the  delivery 
privilege  of  the  number  of  shares  of 
each  component  stock  that  is  required 
to  be  delivered  at  delivery  time,  as 
provided  in  Rule  905F. 

(b)  The  Exchange  may  designate  one 
or  more  member  organizations,  from 
among  those  making  application  for  the 
privilege,  to  perform  the  functions  of 
physical  delivery  facilitator,  as 
provided  in  paragraph  (a)  of  this  Rule, 
for  each  class  of  Equity  Index 
Participations  traded  on  the  Exchange. 
The  specialist  unit  for  a  class  of  Equity 
Index  Participations  may  be  designated 
as  physical  delivery  facilitator  for  such 
class. 

Bids  and  Offers 

Rule  [910F.]  913F.  All  bids  and  offers 
made  on  the  trading  floor  for  Equity 
Index  Participations  shall  be  deemed  to 
be  for  one  unit  of  trading  unless  a 
specified  greater  number  is  expressed  in 
the  bid  or  offer.  A  bid  or  offer  for  more 
than  a  unit  of  trading  of  Equity  Index 
Participations  shall  be  deemed  to  be  for 
the  amount  thereof  or  a  smaller  number 
of  units  of  trading.  The  unit  of  trading  in 
Equity  Index  Participations  shall  be  100 
Equity  Index  Participations  unless 
otherwise  designated  by  the  Exchange. 

Commentary  .01  Transactions  in 
Equity  Index  Participations  may  be 
effected  until  4:15  each  business  day. 

Limitation  of  Exchange  Liability 

Rule  [911F.]  014F.  Neither  the 
Exchange,  the  Reporting  Authority  nor 
any  Agent  of  the  Exchange  shall  have 
any  liability  for  damages,  claims,  losses 
or  expenses  caused  by  any  errors, 
omissions,  or  delays  in  calculating  or 
disseminating  the  current  index  value  or 
the  [closing]  liquidating  index  value, 
[and]  tracking  dividend  payout  dates, 
[or]  computing  proportionate  dividend 
equivalent  payouts,  reporting  the 


component  stocks  of  an  underlying 
stock  index,  or  calculating  the  number 
of  shares  of  component  stocks  to  be 
delivered  or  the  amount  of  cash  to  be 
paid  to  holders  in  connection  with  an 
exercise  of  the  delivery  privilege. 
resulting  &om  an  act.  condition  or  cause 
beyond  the  reasonable  control  of  the 
Exchange  or  the  Reporting  Authority, 
including,  but  not  limited  to.  an  act  of 
God;  fire;  flood;  extraordinary  weather 
conditions;  war,  insurrection;  riot;  strike; 
accident;  action  of  government; 
communications  or  power  failure; 
equipment  or  software  malfunction;  any 
error,  omission  or  delay  in  the  reports  of 
transactions  in  one  or  more  underlying 
securities;  or  any  error,  omission  or 
delay  in  the  reports  of  the  current  index 
value,  or  the  (closing]  liquidating  index 
value  by  the  Exchange  or  the  Reporting 
Authority. 

sap  500  Index.  Rule  [912F]  915F. 
Standard  &  Poor's  Corporation  ("S&P") 
has  licensed  the  Exchange  to  use  the 
S&P  500  Index  for  purposes  of  trading  in 
Equity  Index  Participations.  S&P  has 
indicated  that,  while  S&P  shall  obtain 
information  for  inclusion  in  or  for  use  in 
the  calculation  of  the  S&P  500  Index 
from  sources  which  S&P  considers 
reliable,  S&P  does  not  guarantee  the 
accuracy  and/or  the  completeness  of  the 
S&P  500  Index  or  any  data  included 
therein.  S&P  and  the  Exchange  make  no 
warranty,  express  or  implied,  as  to 
results  to  be  obtained  by  any  person  or 
entity  from  the  use  of  the  S&P  500  Index 
or  any  data  included  therein  in 
connection  with  the  rights  licensed  or 
for  any  other  use.  S&P  and  the  Exchange 
make  no  express  or  implied  warranties, 
and  disclaim  all  warranties  of 
merchantability  or  fitness  for  a 
particular  purpose  with  respect  to  the 
S&P  500  Index  or  any  data  included 
therein. 

Reserved  Authority.  Rule  [913F]  916F. 
The  Exchange  may,  upon  notice  of  at 
least  one  year,  require  the  holders  of 
and  obligors  on  outstanding  Equity 
Index  Participations  [based  on  a]  of  any 
particular  [index]  class  to  settls  their 
contracts  at  the  [closing]  liquidating 
index  value  determined  [by]  as  of  & 
designated  delivery  or  cash  out  time 
under  the  following  circumstances: 

(i)  In  the  event  of  insubstantial  trading 
activity  in  Equity  Index  Participations  of 
such  class  or  other  exceptional 
circumstances  as  determined  by  the 
Exchange,  in  its  discretion,  or 

(ii)  In  the  event  that  any  agreement 
pursuant  to  which  the  Exchange  is 
licensed  to  use  a  particular  index  for 
trading  Equity  Index  Participations  is 
terminated,  and  no  other  market  exists 


for  Equity  Index  Participations  based  on 
such  index. 
*        *        * 

Margin  Accounts.  Rule  462  (a)  though 
(d)7 — No  change. 

462(d]8.  Equity  Index  Participations. 
The  margin  which  must  be  maintained 
in  margin  accounts  of  customers, 
whether  members,  partners  of  members, 
member  firms,  member  corporations  or 
stockholders  therein  or  non-members 
shall  be  as  follows: 

1.  25%  of  the  market  value  of  all 
"long"  Equity  Index  Participation 
positions  in  the  account  plus; 

2.  30%  of  the  market  value,  in  cash,  of 
each  "short"  Equity  Index  Participation 
position  in  the  account; 

3.  No  margin  need  be  required  in 
respect  of  an  Equity  Index  Participation 
carried  "short"  in  a  customer's  account 
when  the  customer  has  executed  and 
delivered  to  the  member  organization 
carrying  the  account  [a  letter  of 
guarantee]  an  escrow  receipt  meeting 
the  requirements  of  Rule  [610]  1909  of 
the  Options  Clearing  Corporation, 
[certifying  that  the  guarantor  holds  for 
the  customer  as  security  for  the  letter  1) 
cash,  2]  cash  equivalents,  3)  one  or  more 
qualified  securities,  or  4)  a  combination 
thereof,  that  such  deposit  has  a  market 
value,  computed  as  of  the  close  of  each 
business  day  in  which  the  "short" 
position  is  carried  in  the  customer 
account,  of  not  less  than  130%  of  the 
aggregate  current  market  value  of  the 
Equity  Index  Participations,  and  that  the 
guarantor  will  promptly  pay  the  member 
organization  the  exercise  settlement 
amount  in  the  event  the  account  is 
assigned  an  exercise  notice.  A  qualified 
security  has  the  meaning  specified  in 
Rule  462  Commentary  .04.] 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Amex  has  proposed  specific  rules 
applicable  to  two  Equity  Index 
Participation  ("EIP")  securities  based  on 
the  Major  Market  Index  ("XMI"]  and  the 
S&P  500  Index.  (See  Securities  Exchange 
Act  Release  No.  25664,  May  5, 1988; 
Securities  Exchange  Act  Release  No. 
25942,  July  25, 1988). 

The  Exchange  is  amending  its 
proposal  to  permit  EIP  holders  to  receive 
actual  physical  delivery  of  shares  of  the 
component  stocks  of  the  underlying 
index  upon  exercise  of  a  specified 
minimum  number  of  EIPs.  Physical 
delivery  would  be  permitted  once  each 
quarter  on  the  day  coinciding  with 
"triple-witching"  options  expiration  date 
on  the  third  Friday  of  March,  June. 
September,  and  December  ("Exercise 
Friday").  The  cash-out  alternative  also 
would  be  permitted  on  such  dates,  as 
originally  proposed. 

The  Exchange  believes  a  physical 
delivery  feature  will  provide  certain 
large  EIP  holders  and  sellers  with 
greater  market  and  investment 
flexibility,  particularly  in  conjunction 
with  other  hedging  vehicles,  and  the 
Exchange's  discussions  with  industry 
participants  indicate  that  a  physical 
delivery  feature  would  be  attractive  to 
such  investors.  Institutional  investors 
are  acquiring  "market  baskets"  of 
securities  replicating  indexes  and 
physical  delivery  of  EIPs  could  serve  as 
a  convenient  means  of  acquiring  such 
baskets.  Similarly,  certain  institutional 
investors  may  find  it  attractive  to  make 
physical  delivery  to  holders.  While  the 
Exchange  believes  that  a  physical 
delivery  feature  adds  to  the 
attractiveness  and  flexibility  of  EIPs,  the 
Exchange  does  not  anticipate  that  the 
number  of  exercises  for  physical 
delivery  will  be  so  great  as  to  have  a 
significant  impact  on  market  prices  for 
individual  stocks. 

The  Exchange  is  further  amending  its 
filing  to  modify  proposed  Rule  900F 
regarding  the  applicability  of  certain 
options  rules  to  EIPs  trading;  to  make 
technical  modifications  to  certain  EIPs 
rules  as  originally  proposed;  and  to 
amend  proposed  Rule  462(d)  relating  to 
EIPs  margin  requirements. 

"Delivery  privilege  "  and  exercise 
notices.  The  "delivery  privilege"  will  be 
permitted  for  EIP  holders  that  submit 
notice  of  exercise  of  the  minimum 
number  of  EIPs — the  "delivery  unit" — 
specified  by  the  Exchange  for  exercise 
of  the  delivery  privilege.  The  Exchange 
anticipates  that  it  will  require  holders  to 


submit  notice  for  ^ysical  delivery  in 
minimum  delivery  units  of  50,000  EIPs 
per  unit  for  the  S&P  500  Index,  and 
25,000  EIPs  per  unit  for  the  XMI,  or  in 
multiple  delivery  units.  The  Exchange 
believes  that  permitting  exercises  for 
physical  delivery  in  quantities  below 
these  levels  would  be  impractical 
because  of  the  minute  number  of  shares 
of  individual  stocks  that  would  be 
deliverable.  Sellers  that  desire  to  make 
physical  deUvery  if  assigned  must  give 
timely  notice  in  advance  of  each 
exercise  date,  and  must  maintain  a  short 
EIP  position  of  one  or  more  delivery 
units  in  order  to  be  eUgible  for 
assignment  of  an  exercise  calling  for 
physical  delivery.  All  exercise  notices 
by  EIP  holders,  and  notices  by  persons 
with  short  positions  desiring  to  make 
physical  delivery  if  assigned,  must  be 
deUvered  to  the  Options  Clearing 
Corporation  ("OCC")  no  later  than  the 
time  specified  in  OCC  Rules. 

Assignment  of  exercise  notices. 
Exercise  notices  requesting  physical 
delivery  of  one  or  more  delivery  units 
will  be  assigned  first,  on  a  random 
basis,  to  those  short  positions  having 
given  notice  of  desire  to  make  physical 
dehvery.  If  the  number  of  delivery  units 
for  which  holders  have  tendered 
exercise  notices  is  less  than  the  number 
of  delivery  units  offered  by  persons 
having  short  positions,  the  unassigned 
short  positions  will  be  included  in  the 
pool  for  random  assignment  of  exercises 
of  the  cash-out  privilege.  All  cash-out 
exercise  notices  will  be  randomly 
assigned  to  remaining  short  positions, 
after  assignment  of  all  physical  delivery 
exercise  notices. 

Liquidating  index  value.  EIPs 
exercised  for  cash  will  be  settled  on  the 
basis  of  the  liquidating  index  value 
which  will  be  calculated  after  the  close 
on  Exercise  Friday.  Such  value  will  be 
based  on  the  primary  market  opening 
prices  for  component  index  securities  on 
Exercise  Friday.  The  price  of  any  stock 
that  fails  to  open  for  trading  on  Exercise 
Friday  will  be  based  on  the  closing  price 
on  the  last  preceding  day  on  which  it 
traded  on  the  primary  market  for  such 
stock.  Any  person  holding  a  short 
position  in  a  class  of  EIPs  and  assigned 
an  exercise  notice  will  be  required  to 
pay  the  liquidating  index  value  for  such 
class  of  EIPs. 

Determination  of  physical  delivery 
composition.  The  Exchange  will 
announce  the  stocks,  and  numbers  of 
shares  of  each  required  to  be  delivered 
in  satisfaction  of  a  physical  delivery 
exercise  after  the  close  of  the  market  on 
the  Exchange  business  day  preceding 
Exercise  Friday.  The  number  of  shares 
of  each  stock  to  be  delivered  will  be 
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rounded  down  to  the  nearest  whole 
share  with  partial  shares  being  settled 
for  cash.  SAP  500  component  stocks 
requiring  dehvery  of  fewer  than  10 
shares  will  also  be  settled  for  cash.  In 
addition,  any  stock,  including  those 
which  would  require  delivery  of  less 
than  10  shares,  failing  to  open  on 
Exercise  Friday  will  be  settled  for  cash. 
The  prices  of  all  such  shares  to  be 
settled  for  cash  will  be  determined  in 
the  same  manner  as  the  prices  used  for 
determining  the  liquidating  index  value 
of  EIPs  that  are  exercised  for  cash. 

The  exercising  holder  will  also  pay  a 
fee.  established  by  the  Exchange,  for 
physical  delivery  of  each  delivery  unit, 
to  be  paid  over  to  the  person  making 
physical  delivery  of  such  unit. 

If  the  number  of  delivery  units  for 
which  holders  have  requested  physical 
delivery  exceeds  the  number  of  units 
made  available  for  delivery  by  persons 
with  short  positions,  an  Exchange 
designated  "physical  delivery 
facilitator"  will  assume  responsibility 
for  delivering  the  physical  shares  with 
respect  to  such  excess  number  of  units. 
The  facihtator.  who  may  either  deliver 
shares  out  of  inventory,  buy  shares  at 
the  opening  on  Exercise  Friday  or 
borrow  shares  (possibility  against 
hedged  positions  in  other  markets),  will 
be  compensated  for  such  deliveries  out 
of  the  proceeds  received  from  shorts 
who  have  been  assigned  exercise 
notices.  Such  compensation  will  be 
based  on  the  same  share  prices  that  are 
used  for  calculating  the  liquidating 
index  value  for  cash  settled  exercises. 
The  Exchange  contemplates  that 
initially  it  will  designate  only  a  single 
facilitator  for  each  class  of  EIPs  and  that 
in  each  case  the  facilitator  may  be  the 
specialist  unit  for  such  class  of  EIPs. 
After  gaining  experience  with  physical 
delivery,  the  Exchange  may  determine  it 
to  be  appropriate  to  designate  multiple 
facilitators  for  each  class  of  EIPs. 

Other  changes.  The  Exchange  also  is 
amending  its  filing  to  clarify  some  of  the 
technical  aspects  to  EIPs  trading. 
Specifically,  (1)  proposed  Rule  900F  has 
been  amended  to  add  Amex  Options 
Rules  902  (Rights  and  Obligations  of 
Holders  and  Writers)  and  953 
(Acceptance  of  Bid  or  Offer) 
incorporating  certain  rules  of  the  OCC 
into  rules  applicable  to  EIPs  trading;  (2) 
Rule  961  (Allocation  of  Exercise  Notices) 
has  been  deleted  because  the  alldcatioo 
of  EIPs  exercise  notices  are  specificaTiy^ 
discussed  in  proposed  Rule  911F;  (1) 
proposed  Rule  9(»F  hasj>een-afirended 
to  describe  the  raim^fof  calculating  the 
"liquidating  imfex  value";  and  (4) 
proposed  Rute  462  dealing  with  margin 


requirements  for  short  positions  in  EIPs 
has  been  amended  to  require  the 
delivery  of  an  executed  escrow  receipt 
that  will  meet  the  requirements  of  OCX! 
Rule  1909. 

In  addition,  the  filing  is  being 
amended  to  clarify  that  bids  and  offers 
for  EIPs  will  be  quoted  in  decimals 
rather  than  in  fractions.  The  Exchange 
beheves  use  of  decimals  will  allow  the 
differential  between  the  bid  and  offer  to 
be  narrower,  thus  fostering  tighter  and 
better  markets. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objective(s)  of 
section  8(b)(5)  in  particular  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  pubhc 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  discussed  the 
proposed  amendments  with  the  OCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Annex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secertary,  Securities  and  Exchange 
Commission,  540  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  officer  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  30, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary.  ' 

Dated:  November  2, 198a 
[FR  Doc.  88-25«65  Filed  11-8-88;  8:45  am) 
BILUNG  CODE  WIO-OI-H 


Release  No.  34-26240;  File  ^to.  SR-NASD- 
88-12 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Adoption  of  Rules  Designed  To 
Implement  the  Provisions  of  the 
Government  Securities  Act  of  1986 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
April  5, 1988,  and  amended  on 
September  26  and  October  18, 1988,  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder.  Pursuant  to  the 
provisions  of  the  Act  as  amended  by 
the  Government  Securities  Act  of  1986 
("GSA"),  the  amended  proposal  adopts 
new  rules  that  permit  the  NASD  to 
enforce  compliance  by  its  members  and 
persons  associated  with  tiiose  members, 
with  the  provisions  of  the  Act  in 
connection  with  transactions  by 
members  in  government  securities. '  The 


'  Prior  to  the  enartment  of  thp  CSA.  section 
15A(f)  of  the  Act  prohibited  the  NASD  from 
adopUng  und  enforcing  compliance  with  iti  own 
rules  in  connection  with  traiuactione  by  members  in 
government  securities.  The  GSA.  however,  amended 
section  lSA(n  of  the  Act  to  empower  the  NASD  to 
adopt  and  implement  rules  to  govern  transactions  in 
govenunent  securities,  provided  those  rules  are 
desiipied  to  enforce  compliance  with  the  provisions 
of  fSe  Act  and  the  rutes  and  regulations  thereunder, 
or  to  further  other  NASD  oversight  obfCctivM  such 

Cootinaed 


amended  proposal  also  revises  the 
NASD's  By-Laws  to  prescribe  standards 
for  the  admission  of  government 
securities  brokers  and  dealers  aa 
members  of  the  NASD,  and  to  provide 
for  the  registration  with  the  NASD  of 
principals  and  representatives  who:  (1) 
Engage  in  government  securities 
business  on  behalf  of  govenunent 
securities  brokers  or  dealers,  and  (2) 
have  not  previously  been  registered  with 
the  NASD  as  principals  or 
representatives.* 

The  new  government  securities  rules 
require  members,  with  respect  to 
transactions  in  government  securities, 
to:  (1)  Maintain  adequate  books  and 
records;  (2)  establish  and  enforce 
procedures  to  ensure  proper  supervision 
of  persons  associated  with  members;  (3) 
reduce  or  refrain  from  expanding  their 
operations  if  their  liquid  capital  falls 
below  prescribed  levels,  or  "for  any 
other  financial  or  operational  reason": 
(4)  obtain  the  written  approval  of  the 
NASD  prior  to  operating  in  a  manner 
that  either  changes  their  exemptive 
status  from  an  introducing  firm  to  a  firm 
that  ceirries  customer  accounts  under 
Commission  rule  15c3-3,  or  disqualifies 
them  from  exemption  under  that  rule; 
and  (5)  file  all  advertising  concerning 
government  securities  with  the  NASD, 
subject  to  review  according  to  standards 
specified  in  the  rules.  To  ensure  the 
enforcement  of  the  Act  and  rules 
thereunder  with  respect  to  transactions 
in  government  securities,  the  rules 
further  set  forth  procedures  pursuant  to 
which  customers  of  members  or  the 
NASD  itself  may  file  complaints  against 
members  with  the  NASD's  District 
Business  Conduct  Committee.  The  rules 
further  require  members  to  report  to  the 
NASD  regarding  any  matter  that  is  the 
sujbect  of  an  NASD  investigation  or 
hearing,  and  to  permit  the  NASD  to 
inspect  the  members'  books  and  records 


as  the  inspection  of  members'  books  and  records 
and  the  prohibition  of  fraudulent,  misleading, 
deceptive,  or  false  advertising  [see  section  l.SA(f)(2| 
of  the  Act).  (In  the  areas  of  financial  responsibiUty. 
protection  of  investors'  securibes  and  balances, 
recordkeeping,  and  reporting  and  audit  of 
govemmpnl  securities  brokers  and  dealers,  the  GSA 
empowers  the  Department  of  the  Treasury  to  adopt 
rules  and  regulations:  these  rules  and  regulations 
are  to  be  enforced  by  the  N.'VSD  and  by  the 
Commission.  Sections  15(c)(1)  and  19(g)(1)(B)  of  the 
Act.) 

'  The  GSA  imposes,  for  the  first  time,  the 
requirements  of  Commission  registration  upon 
brokers  and  dealers,  other  than  financial 
institutions,  that  engage  exclusively  in  Uansactiunt 
in  government  securities  ("sole  government 
securities  brokers  and  dealers")  (see  section  15C(a) 
I2)(A)  of  the  Act).  Accordingly,  as  "regiatered 
brukerisj  or  dealer[s|"  under  the  Act,  these  sole 
government  sacurities  brokers  aiul  dealers  may 
effect  transactions  in  over-the-counter  securities 
only  if  they  are  members  of  the  NASD  (section 
15(b)|8)  of  (he  Act). 


in  connection  with  an  investigation,  a 
determination  as  to  the  filing  of  a 
complaint,  or  a  hearing  on  a  complaint 
Finally,  the  rules  prescribe  sanctions  for 
violation  of  the  Act  and  rules  thereunder 
in  connection  with  transactions  in 
government  securities. 

Notice  of  the  propsed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25871,  June  30, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  25558,  July 
7. 1988).  No  letters  of  comment  were 
received.  On  September  26  and  October 
18, 198a  respectively,  the  NASD  filed 
amendments  to  its  proposal.  The 
Commission  did  not  solicit  comment  on 
those  amendments  because  they  either 
conformed  the  language  of  the 
government  securities  rules  and  NASD 
By-Laws  to  the  original  intent  of  the 
NASD  drafting  committee  or 
incorporated  into  the  government 
securities  rules  new  provisions  that  had 
been  approved  by  the  Commission 
pursuant  to  section  19(b)(2)  of  the  Act 
and  added  to  the  NASD's  Rules  of  Fair 
Practice  since  the  drafting  of  the 
government  securities  rules.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  therunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
15. 15A,  15C  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 


'  The  araendmenU  clarify  that:  (1)  The  NASD's 
iiulhority  to  adopt  the  government  securities  rules 
derives  from  section  15A(f)(2)  of  the  Act 
(Government  Securities  Rules,  section  1):  (2)  the 
registration  requirements  applicable  to  government 
securities  principals  and  representatives  apply  only 
to  those  principals  and  representatives  not 
previously  registered  as  such  with  the  NASD 
[NASD  By-Laws,  Schedule  C,  Article  X,  sections 
1(a)  and  (b)  and  2(a)  and  (b),  and  (3)  the  "early 
warning  rule"  requires  a  member  to  restrict  its 
business  when  the  member's  liquid  capital  falls 
below  certain  levels  after  deduction  of  onnership 
equity,  together  with  maturities  of  sultord mated 
debt  scheduled  during  the  following  six  months 
(Government  Securities  Rules,  sections  6(b)(1)(C) 
and  e(c)(l)(C)).  Finally,  the  amendments  pruvide 
that  there  is  no  ceiling  on  the  amount  of  a  fine  the 
NASD  may  impose  on  a  member  or  person 
associated  with  a  memt>er  for  violation  of  the  Act 
and  rules  thereunder  in  connection  with  a 
transaction  in  government  sectnitics  (Government 
Securities  Rules,  section  12(2)). 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

lonathan  G.  Katz, 

Secrelary. 

Dated:  November  2. 1988. 
(FR  Doc.  88-25864  Filed  11-8-88;  8:45  am] 
BUJNQ  COOC  M10-01-M 


[Rel.  No.  IC-16623;  811-23111 

California  Fund  for  Investment  in  U.S. 
Government  Securities,  Inc.;  Notice  of 
Application 

November  2. 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Applicant:  California  Fund  for 
Investment  in  U.S.  Government 
Securities,  Inc. 

Relevant  1940  Act  Section:  Order 
requested  under  section  B(f)  of  the  1940 
Act. 

Summary  of  Application:  Applicant 
seeks  an  order  under  section  8(0  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  February  23. 1988  and  amended  on 
September  20, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
apphcation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
November  28, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC.  " 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW„  Washington,  DC  20549. 
Applicant  2499  West  Shaw  Avenue, 
Fresno,  CA  93711. 

FOR  FURTHER  INFORMA-HON  CONTACT 

Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847.  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  investment  Company 
Regulation). 
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SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commerical  copier  who  can  be 
contacted  at  (800)  231-3282  [in  Maryland 
(301)258-4300). 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  company  which 
registration  statement  under  the 
Securities  Act  of  1933  on  November  9, 
1972.  Applicant's  registration  statement 
became  effective  in  December  of  1972,  at 
which  time  Applicant  commerced 
offering  its  shares. 

2.  On  September  18, 1987  Applicant's 
Board  of  Directors  adopted  a  plan  of 
liquidation.  Proxy  material  was  sent  to 
Applicant's  stockholders  on  November 
16, 1987,  and  on  December  14, 1987  the 
holders  of  a  majority  of  Applicant's 
outstanding  shares  approved  the 
proposal  to  liquidate  and  dissolve 
Applicant. 

3.  On  September  18, 1987  Applicant's 
Board  of  Directors  established  a  reserve 
for  liquidation  expenses  of  $12,000, 
which  reduced  Applicant's  net  asset 
value  per  share.  All  liquidation 
expenses  were  paid  from  the  reserve, 
which  expenses  were  allocated  as 
follows:  Auditing,  $10,500;  legal,  $700; 
SEC,  $125;  printing  proxy,  $250; 
shareholder  meeting,  $100; 
miscellaneous,  $325. 

4.  At  December  16, 1987  Applicant  had 
outstanding  115,000  shares  of  capital 
stock  with  a  asset  value  per  share  of 
$8.35,  on  which  date  a  liquidating 
dividend  of  $8.35  per  share  was 
distributed  to  all  shareholders  of  record. 
Applicant  filed  a  Certificate  of 
Dissolution  with  the  California 
Secretary  of  State  on  December  31, 1987. 

5.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant. 

6.  Applicant  has  no  assets,  debts  or 
liabilities  which  remain  outstanding,  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  has  no 
remaining  securityholders  and  is  not 
engaged  in  or  proposing  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

7.  On  February  29, 1988  Applicant 
filed  its  Form  N-SAR  for  the  period 
ending  December  31, 1987. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-25867  Filed  ll-ft-BB;  8:45  am] 

BIUJNG  CODE  M1O-01-M 

[ReteaM  No.  IC-16620;  File  No.  ei2-7070] 

North  American  Life  And  Casualty  Co^ 
etaL 

November  2. 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  North  American  Life  and 
Casualty  Company  (the  "Company"), 
NALAC  Variable  Account  B  ("Variable 
Account  B")  and  NALAC  Financial 
Plans,  Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
Variable  Account  B  of  a  mortality  and 
expense  risk  charge. 

Filing  Date:  The  application  was  filed 
on  July  18, 1988.  Amendments  were  filed 
on  September  8, 1988  and  September  19, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  no  later  than  5:30 
p.m.,  on  November  28, 1988.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reasons  for  the 
request,  and  the  issues  you  contest. 
Serve  the  Applicants  with  the  request, 
either  personally  or  by  mail,  and  also 
send  a  copy  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit 
or,  for  attorneys,  by  certificate. 
Notification  of  the  date  of  a  hearing 
should  be  requested  by  writing  to  0)e 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549;  North 
American  Life  and  Casualty  Company, 
NALAC  Variable  Account  B  and 
NALAC  Financial  Plans,  Inc.,  1750 
Hennepin  Avenue.  Minneapolis, 
Minnesota  55403. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  M.  Faria,  Staff  Attorney,  at 
(202)  272-3450;  Clifford  E.  Kirsch, 
Special  Counsel,  at  (202)  272-2061 


(Division  of  Investment  Management, 
Office  of  Insurance  Products  and  Legal 
Compliance).  { 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  Commercial  Copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  state  of  Minnesota  and  is  a 
wholly-owned  subsidiary  of  Allianz 
Versicherungs-AG.  The  Company 
established  Variable  Account  B  on  May 
31, 1985  pursuant  to  the  provisions  of 
Minnesota  insurance  law.  Variable 
Account  B  is  a  segregated  investment 
account  of  the  Company  and  is 
registered  as  a  unit  investment  trust 
pursuant  to  the  provisions  of  the  1940 
Act. 

2.  The  Company  proposes  to  offer 
individual  flexible  payment  variable 
annuity  contracts  (the  "Contracts") 
which  are  available  for  both  qualified 
and  Non-Qualified  Retirement  Plans 
under  the  Internal  Revenue  Code.  The 
purchase  payments  under  the  Contracts 
will  be  allocated  to  Variable  Account  B. 
Variable  Account  B  is  divided  into  Sub- 
Accounts.  Each  Sub-Account  is  invested 
solely  in  the  shares  of  one  of  the  Funds 
of  Franklin  Valuemark  Annuity  Funds 
(the  'Trust"),  a  trust  registered  under 
the  Act  as  a  diversified  open-end 
management  investment  company.  The 
Contracts  will  be  distributed  through  the 
principal  underwriter,  NALAC  Financial 
Plans,  Inc.,  a  wholly-owned  subsidiary 
of  the  Company. 

3.  The  Company  will  deduct  an  annual 
Contract  Maintenance  charge  of  $30 
from  the  Contract  Value  of  each 
Contract  Anniversary,  and  an 
Administrative  Expense  Charge,  equal 
on  an  annual  basis  to  .15%  of  the 
average  daily  net  assets  of  Variable 
Account  B,  on  each  Valuation  Date. 
These  charges  are  designed  to  reimburse 
the  Company  for  the  expenses  it  incurs 
in  the  establishment  and  maintenance  of 
the  Contracts  and  Variable  Account  B. 
Applicants  intend  to  rely  upon  Rule  26a- 
1  with  respect  to  the  deduction  of  the 
Contract  Maintenance  Charge  and  the 
Administrative  Expense  Charge.  The 
Applicants  represent  that  the 
Administrative  Expense  Charge  will  be 
reduced  in  the  future  to  the  extent  that 
the  amount  of  this  charge  is  in  excess  of 
that  necessary  to  reimburse  the 
Company  for  its  administrative 
expenses. 


4.  The  Contracts  do  not  provide  for  a 
front-end  sales  charge  to  be  deducted 
from  purchase  payments.  Instead,  if  all 
or  a  portion  of  the  Surrender  Value  is 
surrendered,  a  Contingent  Deferred 
Sales  Charge  (sales  load)  will  be 
calculated  at  the  time  of  each  surrender 
and  will  be  deducted  from  the  Contract 
Value.  The  Contingent  Deferred  Sales 
Charge  applies  only  to  those  purchase 
payments  received  within  five  (5)  years 
of  the  surrender.  In  calculating  the 
Contingent  Deferred  Sales  Charge, 
purchase  payments  are  allocated  to  the 
amount  surrendered  on  a  first-in,  first- 
out  basis.  The  amount  of  the  Contingent 
Deferred  Sales  Charge  is  calculated  by: 
(a)  Allocating  purchase  payments  to  the 
amount  surrendered;  and  (b)  multiplying 
each  allocated  purchase  payment  that 
has  been  held  under  the  Contract  for  the 
period  shown  below  by  the  charge 
shown  below: 


Years  since  payment 

Charge 
(percent) 

0-1 

5 

1-2 

5 

2-3 

4 

3-4 „ 

3 

4-5 

1  5 

5  + 

0 

and  (c)  adding  the  products  of  each 
multiplication  in  (b)  above.  A  Contrct 
Owner  may,  not  more  frequently  than 
once  annually  on  a  cumulative  basis, 
make  a  surrender  each  Contract  Year  of 
fifteen  (15%)  percent  of  purchase 
payments  paid  less  any  prior  surrenders 
without  incurring  a  Contingent  Deferred 
Sales  Charge.  In  no  event  will  the 
aggregate  Contingent  Deferred  Sales 
Charge  exceed  9%  of  the  total  purchase 
payments  made. 

5.  The  Company  proposes  to  assess 
each  Sub-Account  of  Variable  Account 
B  with  daily  charges  for  mortality  and 
expense  risks  which  amount  to  1.25% 
per  annum  (consisting  of  approximately 
.90%  for  mortality  risks  and 
approximately  .35%  for  expense  risks). 
The  mortality  risk  assumed  by  the 
Company  arises  from  its  contractual 
obligation  to  make  annuity  payments 
after  the  Income  Date  for  the  life  of  the 
Annuitant  in  accordance  with  the 
annuity  rates  guaranteed  in  the 
Contracts.  The  expense  risk  assumed  by 
the  Company  is  that  all  actual  expenses 
involved  in  administering  the  Contracts, 
including  Contract  maintenance  costs, 
administrative  costs,  mailing  costs,  data 
processing  costs,  legal  fees,  accounting 
fees,  filing  fees  and  the  costs  of  other 
services  may  exceed  the  amount 
received  from  the  Contract  Maintenance 
Charge  and  the  Administrative  Expense 


Charge.  If  the  mortality  and  Expense 
Risk  Charge  is  insufficient  to  cover  the 
actual  costs,  the  loss  will  be  borne  by 
the  Company.  Conversely,  if  the  amount 
deducted  proves  more  than  sufficient, 
the  excess  will  be  a  profit  to  the 
Company.  The  Company  expects  a 
profit  from  this  charge.  The  Mortality 
and  Expense  Risk  Charge  is  guaranteed 
by  the  Company  and  caimot  be 
increased. 

6.  Applicants  represent  that  the  1.25% 
total  which  the  Company  proposes  to 
charge  for  the  Mortality  and  Expense 
Risk  Charge  is  within  the  range  of 
industry  practice  for  comparable 
annuity  products.  Applicants' 
representations  are  based  upon  an 
analysis  of  the  mortality  risks,  taking 
into  consideration  such  factors  as  any 
contractual  right  to  increase  charges 
above  current  levels,  the  guaranteed 
armuity  purchase  rates,  the  expense 
risks  taking  into  account  the  existence 
of  charges  against  separate  account 
assets  for  other  than  mortality  and 
expense  risks  and  the  estimated  costs, 
now  and  in  the  future,  for  certain 
product  features  as  well  as  an 
examination  of  comparable  annuity 
products.  The  Company  will  maintain  at 
its  principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  this  analysis. 

7.  Applicants  acknowledge  that  the 
Contingent  Deferred  Sales  Charge  may 
be  insufficient  to  cover  all  costs  relating 
to  the  distribution  of  the  Contracts  and 
that  if  a  profit  is  realized  from  the 
Mortality  and  Expense  Risk  Charge,  all 
or  a  portion  of  such  profit  may  be  offset 
by  distribution  expenses  not  reimbursed 
by  the  Contingent  Deferred  Sales 
Charge.  In  such  circumstances  a  portion 
of  the  Mortahty  and  Expense  Risk 
Charge  might  be  viewed  as  providing  for 
a  portion  of  the  costs  relating  to 
distribution  of  the  Contracts.  The 
Company  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  Variable  Account  B  and  the 
Contract  Owners.  The  basis  for  such 
conclusion  is  set  forth  in  a  memorandum 
which  will  be  maintained  by  the 
Company  at  its  principal  office  and  will 
be  available  to  the  Commisison. 

8.  The  Company  represents  that 
Variable  Account  B  will  invest  only  in 
an  underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 


such  fund  within  the  meaning  of  section 
2(a)(19)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  a&-25868  Filed  11-8-68;  8:45  am] 

BIUJNO  CODE  Wlfr-OI-M 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Greyt>ound-Dobt>s 
Incorporated,  14%  Senior  Notes,  Due 
1994,  New  York  Stock  Exchange)  Hie 
No.  1-«242 

November  2. 1988. 

Greyhound-Dobbs  Incorporated 
("Company"),  has  filed  an  appUcation 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d]  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  remove  the  above  specified  securities 
from  listing  and  registration  on  the  New 
York  Stock  Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

As  of  October  4, 1988,  there  was 
$40,000,000  of  the  Company's  14%  Senior 
Notes,  due  1994,  ("Notes")  outstanding. 
As  of  that  date  there  were  three  title 
holders  of  record  and  nineteen 
beneficial  holders.  The  Depository  Trust 
Company  ("DTC")  is  one  of  the  holders 
of  record  on  behalf  of  the  19  beneficial 
holders.  Since  January  1, 1988,  there  has 
been  no  trading  on  the  Exchange  that 
the  applicant  has  been  able  to  discover. 
The  only  trading  in  the  Notes  the 
Company  is  aware  of  is  between 
beneficial  holders  within  the  DTC.  The 
trading  data  the  Company  has  gathered 
establishes  that  there  is  little  public 
interest  in  trading  the  Notes.  Because  of 
the  small  number  of  holders,  the 
Company  believes  it  is  unlikely  that  any 
significant  trading  will  occur  in  the 
future. 

Any  interested  person  may.  on  or 
before  November  23, 1988.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
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Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-25924  Filed  11-8-88;  8:45  am] 

BriXING  CODE  S010-01-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (MGI  Properties, 
Common  Stocic,  $1  Par  Value, 
American  Stock  Exchange)  File  No.  1- 
6833 

November  2,  1988. 

MGI  Properties  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  remove  the 
above  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange  ("AMEX").  The  Company 
recently  listed  and  registered  this 
security  on  the  New  York  Stock 
Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw 
its  common  shares  from  listing  on  the 
AMEX.  the  Company  considered  tJie 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  shares  on  the  NYSE  and 
the  AMEX.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  shares  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  conunon  shares. 

Any  interested  person  may,  on  or 
before  November  23. 1988.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exch.inge  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  88-25925  Filed  11-8-88:  8:45  am] 
BtUJNG  CODC  (OIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Haskell  and  Latimer  Counties,  OK 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Haskell  and  Latimer  Counties, 
Oklahoma. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  N.  Cunningham.  Assistant 
Division  Administrator,  Federal 
Highway  Administration.  200  NW.  Fifth 
Street,  Room  454.  Oklahoma  City. 
Oklahoma  73102,  Telephone:  (405)  231- 
4725. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Oklahoma  Department  of 
Transportation  (ODOT).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  new 
highway  between  Red  Oak  in  Latimer 
County  and  Lequire  in  Haskell  County. 
The  proposed  new  highway,  to  be 
designated  as  State  Highway  82  (SH  82). 
would  be  a  two-lane  facility  beginning 
at  US  Route  270  near  Red  Oak  and 
extending  northward  approximately  13 
miles  to  State  Highway  31  near  Lequire. 

The  proposed  SH  82  would  link  the 
communities  of  Red  Oak  and  Lequire  as 
well  as  surrounding  areas  now 
separated  by  a  natural  barrier,  the 
Sansbois  Mountains.  Currently,  all 
highway  users  in  this  area  are  forced 
into  circuitous  travel  [up  to  50  miles)  due 
to  the  lack  of  a  connecting  facility. 
Alternatives  under  consideration 
include  taking  no  action  and  several 
build  alternates.  The  build  alternates 
will  consider  several  locations  and 
designs  to  address  both  the 
transportation  needs  of  the  area  and  any 
possible  social,  economic,  and 
environmental  effects  of  building  the 
proposed  new  highway. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  previously 
been  sent  to  appropriate  Federal,  State, 
and  local  agencies  during  the 
Environmental  Assessment  stage  of 


environmental  processing.  A  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalog  of  Federal 
Domestic  Assistance  Program  Number 
20.205.  Highway  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

Issued  on:  November  2, 1988. 
Frank  N.  Cunningham, 

Assistant  Divisinr\  Administrator,  Oklahoma 

City,  Oklahoma. 

jFRDoc.  88-25883  Filed  11-8-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Treasury  Customs;  Commercial 
Operations  Advisory  Committee 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 

ACTION:  Announcement  of  Membership 
and  First  Meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 

SUMMARY:  This  notice  announces  the 
membership  of  the  Treasury  Advisory 
Committee  on  Customs  Commercial 
Operations  and  sets  the  date  of  the 
Committee's  first  meeting. 

DATE:  The  first  meeting  of  the  Advisory 
Committee  is  set  for  December  16, 1988, 
at  9:30  a.m.  in  Room  4121  of  the 
Department  of  Treasury,  1500 
Pennsylvania  Avenue,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  O'Connell,  Director,  Office  of 
Trade  and  Tariff  Affairs,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  Room  4004, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220.  (202)  566-8435. 
SUPPLEMENTARY  INFORMATION:  On 
March  29. 1988.  Treasury  published  in 
the  Federal  Register  (53  FR  10183)  a 
Notice  of  the  establishment,  in 
accordance  with  section  9503(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L.  100-203).  and  the  Federal 
Advisory  Committee  Act.  of  an 


Advisory  Committee  on  Commercial 
Operations  of  the  United  States 
Customs  Service,  in  order  to  advise  the 
Secretary  of  the  Treasury  on  issues 
relating  to  the  commercial  operations  of 
the  Customs  Service.  The  Committee's 
Charter  has  been  filed  with  the  General 
Services  Administration,  the  Library  of 
Congress,  and  the  appropriate  Houses  of 
Congress  for  a  two-year  term  effective 
October  17, 1988. 

Membership 

The  March  29, 1988  Notice  also 
solicited  membership  for  the  Committee. 
The  selection  process  and  background 
checks  have  been  completed  and 
Treasury  announces  that  the  following 
persons  have  been  requested  to  serve  on 
the  Committee: 
Robert  |.  Aaronson,  The  Port  Authority 

of  New  York  and  New  Jersey 
Myles  J.  Ambrose,  Ross  &  Hardies  Law 

Offices 
Lana  R.  Batts,  American  Trucking 

Association 
Fermin  Cuza.  Mattel  Toys 
David  W.  Danjczek,  Litton  Industries 
Alfred  R.  DeAngelus,  Logic 

International.  Inc. 
Harvey  A.  Isaacs.  Siegel.  Mandell  & 

Davidson,  P.C. 
Richard  J.  Judy,  Dade  County  Aviation 

Department 
James  E.  Landry,  Air  Transport 

Association  of  America 
Arthur  L.  Litman,  Castelazo  & 

Associates 
Eugene  J.  Milosh,  American  Association 

of  Exporters  and  Importers 
Stanley  Nehmer,  Economic  Consulting 

Services,  Inc. 
David  H.  Phelps,  American  Iron  and 

Steel  Institute 
John  J.  Robinson,  Association  of 

American  Railroads 
Jerry  D.  Rucker,  Dooley,  Rucker,  Maris  & 

Foxman 
Robert  P.  Schaffer,  Price  Waterhouse 
William  H.  Stine,  National  Business 

Aircraft  Association,  Inc. 
Gary  S.  Taylor,  American  President 

Companies,  Ltd. 
Peter  Tower,  C.J.  Tower  &  Sons 

Customhouse  Brokers 
Paul  F.  Wegener,  M.G.  Maher  & 

Company,  Inc. 

First  Meeting 

The  first  meeting  has  been  set  for 
December  16, 1988,  commencing  at  9:30 
a.m.  in  Room  4121,  at  the  Department  of 
the  Treasury,  1500  Pennsylvania  Ave., 
NW.,  Washington.  DC.  The  agenda  for 
this  first  meeting  is  to  identify  initial 
issues  for  discussion  and  to  set 
procedures  for  the  conduct  of  the 
Committee. 

The  meeting  is  open  to  the  public. 
Owing  to  the  security  procedures  in 


place  at  the  Treasury  Building,  it  is 
necessary  for  anyone  planning  to  attend 
the  meeting  to  call  in  advance  in  order 
to  be  admitted  to  the  building.  Persons 
other  than  Advisory  Committee 
members  who  plan  to  attend  should 
contact  Dennis  O'Connell  at  (202)  56fr- 
8435  no  later  than  5  working  days  prior 
to  the  meeting  in  order  to  be  admitted  to 
the  building  for  the  meeting. 

Dated:  October  25. 1988. 
Gerald  L  Hilsher, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  88-25869  Filed  11-8-88.  8:45  am) 
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Customs  Service 

Recordation  of  Trade  Name:  "J  &  J 
America,  Inc." 

agency:  Customs  Service,  Department 

of  the  Treasury. 

action:  Notice  of  Recordation. 

summary:  On  July  19, 1988,  a  notice  of 
application  for  the  recordation  under 
section  42  of  the  Act  of  July  5, 1946,  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "J  h  J  AMERICA,  INC,"  was 
published  in  the  Federal  Register  (53  FR 
27258).  The  notice  advised  that  before 
fmal  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  September 
19. 1988.  No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  §  133.14 
Customs  Regulations  (19  CFR  133.14), 
the  names  "J  &  J  AMERICA.  INC."  is 
recorded  as  the  trade  name  used  by  J  &  J 
America.  Inc..  a  corporation  organized 
under  the  laws  of  the  State  of  Florida, 
located  at  11401  SW.  40th  Street,  Miami. 
Florida  33165. 

The  trade  name  is  used  in  connection 
with  the  following  merchandise 
manufactured  in  Korea:  Textiles:  textile 
products;  fabrics;  ladies  handbags; 
luggage;  audio/visual  equipment; 
televisions;  video  camera  recorders; 
electronic  accessories;  sporting  goods; 
womens  fashion  accessories  and 
costume  jewelry. 

FOR  further  information  CONTACT: 
Bettie  Coombs,  Value  Special  Programs 
and  Admissibility  Branch,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20229  (202)  566-5765. 

Dated:  October  31, 1988. 
Marvin  M.  Amemick, 

Chief,  Value,  Special  Programs  and 

Admissibility  Branch. 

[FR  Doc.  88-25876  Filed  11-6-88;  8:45  amj 

BILUNO  COOE  4a2(M>2-M 


VETERANS  ADMINISTRATION 

Agency  Infomiation  Collection  Under 
OMB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
Information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(s):  (3)  the 
agency  form  number(s),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  or  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  VA  Clearance  Officer  (732), 
Veterans  Administration.  810  Vermont 
Avenue,  NW.  Washington.  DC  20420 
(202)  233-3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to   „ 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW, 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  November  1. 1988. 

By  direction  of  the  Administration. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Office  of  Acquisition  and  Materiel 
Management. 

2.  Application  for  United  States  Flag 
for  Burial  Purposes. 

3.  VA  Form  90-2008. 

4.  The  form  is  used  to  apply  for  a 
United  States  burial  flag  for  a  deceased 
veteran.  In  many  cases,  this  form  also 
provides  the  Government  with  the  first 
notice  of  death  of  the  veteran. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  386,000  responses. 

8.  96,500  hours. 
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9.  Not  applicable. 
[FR  Doc.  88-20849  Filed  11-8-88;  8;45  am) 
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Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  Hsts  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(s):  (3)  the 
agency  form  number(s),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  or  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 


Turner,  Department  of  Veterans  Benefits 
{203C),  Veterans  Administration.  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420  (202)  233-2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA'8  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW, 
Washington,  DC  20503  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  November  1,  1988. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director.  Office  of  Inforwction  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Veteran's  Application  for  Increased 
Compensation  Based  on 
Unemployability. 

3.  VA  Form  21-8940. 

4.  The  form  is  used  to  gather 
information  for  a  claim  for  increased 
disability  compensation  based  on 
individual  unemployability  due  to  the 
veteran's  service-connected 
disabihty(ies). 

5.  On  occasion. 


6.  Individuals  or  households. 
7. 18,000  responses, 
a  13,500  hours. 
9.  Not  applicable. 

[FR  Doc.  88-25850  Filed  11-8-88;  a45  am] 
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Availability  of  Report  of  38  U.S.C.  219 
Program  Evaluation 

Notice  is  hereby  given  that  the 
Surgical  Program  Evaluation  has  been 
completed. 

Single  copies  of  the  Surgical  Program 
Evaluation  Report  are  available. 
Reproduction  of  multiple  copies  can  be 
arranged  at  the  user's  expense. 

Direct  inquiries,  specifying  the  name 
of  the  program  evaluation  desired,  to 
Mr.  Joseph  W.  Bauernfeind,  Acting 
Director,  Sttrtiies  and  Evaluation 
Service,  Veterans  Administration  (072). 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420. 

Dated:  November  2,  1988. 
By  direction  of  the  Administrator. 
H.  Raymond  Wilbum, 

Acting  Director.  Office  of  Program  Analysis 

and  Evaluation. 

[FR  Doc.  88-25851  Filed  11-8-88;  8:45  amj 
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This  section  of  ttie   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.    L.   94-409)   5   U.S.C.    552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Correction  of  Sunshine  Act  Meeting 

summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)). 
the  Farm  Credit  Administration  gave 
notice  on  October  31. 1988  (53  FR  43966) 
of  the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  November  1, 1988.  This  notice  is  to 
revise  the  agenda  for  that  meeting  to 
add  two  items  in  the  open  session. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  A.  Hill.  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFROMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  Tuesday, 
November  1.  is  revised  as  follows: 

Open  Session 

1.  Summary  Prior  Approvals; 

2.  Farm  Credit  Administration  Budget  Fiscal 

Year  1990;  -' 

3.  Task  Force  Report  on  Institution  Mergers; 

4.  Section  433  Reassignmenls; 

5.  Effective  Interest  Rates  Governed  by 

Borrowers  Rights  Regulations: 

'  Closed  Session 

6.  Examination  and  Enforcement  Matters:  and 

7.  Jackson  FLB/FLBA,  in  Receivership. 
Dated:  November  7, 1988. 

David  A.  Hill, 

Secretary,  Farm  Credit  Administration  Board. 

[FR  Doc.  88-26080  Filed  11-7-88;  3:15  pm| 
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'  Session  closed  to  the  pu))lic — exempt  pursuant 
to  5  U.S.C.  S52b(c)|4),  (B|.  |B)  and  (9). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  9:47  a.m.  on  Wednesday,  November  2. 
1988.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to:  (1)  Assistance 
agreements  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act;  (2)  a 
request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Federal  Deposit 
Insurance  Act;  (3)  a  personnel  matter; 
and  (4)  the  possible  closing  of  certain 
insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  en  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L.  William  Seidman, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  {c)(2),  (c)(4). 
(c)(6),  (c)(8).  (c)(9)(A)(i).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552(b)(c)(2). 
(c)(4).  (c)(6).  (c)(8),  (c)(9)(A)(i). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  November  7,  1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman, 
Deputy  Executive  Secretary. 
[FR  Doc.  88-26051  Filed  11-7-88;  2:40  pmj 
BILLING  CODE  S714-«1-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  November  15. 

1988, 10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b],  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
•  •         «         *  • 

DATE  AND  TIME:  Thursday.  November  17, 
1988. 10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  .meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Draft  AO  1987-31  (Reconsideration): 
Terry  L.  Claassen  on  behalf  of  the  Chicago 

Board  Options  Exchange.  Inc. 
Proposed  Final  Rules:  11  CFR  100.7(b)(81. 

100.8(b)(9).  110.n(a)(l)(ivi(A).  and 

114.8(f). 
Status  of  Regulations  Projects 
Status  of  Advisory  Opinions 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  VV.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  88-26052  Filed  11-7 -«8:  8:45  am) 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

Unapproved  Collections  of  information; 
Prepayment  of  a  HUD-lnsured  Mortgage 
by  an  Owner  of  Low  Income  Housing; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
UHBAN  DEVELOPMENT 

Office  of  the  Secretary 
iDocket  Ho.  N-88-1886;  FR-25761 

Unapproved  Collections  of 
information;  Prepayment  of  a  HUD- 
Insured  Mortgage  by  an  Owner  of  Low 
Income  Housing 

agency:  Office  of  the  Secretary,  HUD. 
action:  Notice. 

summary:  This  notice  is  intended  to 
inform  the  public  that:  (1)  Certain 
information  collection  requirements 
contained  in  administrative  instructions 
issued  by  the  Dppartment  on  the 
prepayment  of  mortgages  under  Subtitle 
D,  Title  II  of  the  Housing  and 
Community  Development  Act  of  1987, 
were  not  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
Consequently,  pending  OMB  approval, 
property  owners  are  not  required  to 
comply  wfith  these  information 
collection  requirements,  and  those 
owners  who  have  already  submitted 
such  documentation  as  part  of  their 
Pians  of  Action  may  request  its  return; 
and  (2)  because  the  Department 
considers  these  requirements  to  be 
critical  to  its  determination  of 
prepayment  eligibility  under  the  1987 
Act,  expedited  OMB  clearance  of  these 
information  collection  requirements  has 
been  requested.  However,  until  such 
time  as  OMB  approval  of  these 
requirements  is  obtained,  the 
Department  may  not  impose  a  penalty 
or  deny  a  benefit  to  a  property  owner 
for  failure  to  provide  this  information. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  on  the  information 
collection  requirements  contained  in  this 
Notice  to  John  Allison,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503;  and  to  the  HUD 
Rule  s  Docket  Clerk,  Office  of  General 
Counsel.  Room  10276,  451  Seventh  Street 
SW.,  Washington,  DC  20410.  Comments 
should  refer  to  the  proposal  by  name. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Tahash,  Program  Planning 
Division,  Office  of  Multifamily 
Management,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410-8000, 
telephone  (202)  426-3944.  (This  is  not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION:  On  April 
5. 1988,  the  Department  published  an 
interim  rule  (53  FR  11224)  setting  forth 
the  procedures  governing  the 
prepayment  of  a  HUD-held  or  HUD- 


insured  multifamily  mortgage  by  an 
owner  of  eligible  low  income  housing. 
The  rule  was  precipitated  by  legislation 
contained  in  Title  II,  Subtitle  B  of  the 
Housing  and  Community  Development 
Act  of  1987,  Pub.  L.  100-242,  approved 
February  5.  1988  (1987  Act).  The 
information  collection  requirements 
contained  in  this  interim  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980. 

Subsequently,  on  May  20  and  July  14, 
1988.  the  Department  issued 
administrative  guidance  pertaining  to 
the  requirement  in  the  interim  rule  that 
an  owner  file  a  Notice  of  Intent  to 
Prepay,  and  a  Plan  of  Action.  (These 
memoranda  are  published  in  their 
entirety  in  an  Appendix  to  this  Notice). 

In  order  to  assess  whether  a  project 
owner's  request  for  prepayment  satisfies 
the  requirements  of  the  1987  Act,  the 
July  14, 1988  memorandum  asked  that 
owners  seeking  to  prepay  provide  more 
info.'-mation  in  the  Plan  of  Action  than 
had  been  requested  in  the  interim  rule 
[see  Items  5  (a)  and  (b),  and  7-10  of  the 
July  14, 1988  memoranda).  These 
additional  requirements  were  not 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act,  and  consequently  did  not 
display  an  approved  OMB  control 
number. 

In  addition,  the  Department's  May  20, 
1988  memorandum  included  a  sample 
form  entitled,  "Owner's  Notice  of  Intent 
to  Prepay."  This  form,  although 
approved  by  OMB  under  the  Paperwork 
Reduction  Act,  failed  to  display  the 
approved  OMB  control  number  and 
expiration  date. 

On  October  5,  1988,  HUD 
representatives  met  with  officials  from 
OMB  to  discuss  these  unapproved 
information  collection  requirements.  As 
a  result  of  this  meeting,  the  following 
actions  were  agreed  to: 

1.  Property  owners  who  have  already 
submitted  a  Plan  of  Action  for  review 
under  the  1987  prepayment  legislation 
will  be  notified  by  HUD  that,  pending 
OMB  approval,  they  are  not  required  to 
submit  information  in  response  to  items 
5  (a)  and  (b)  and  7-10  contained  in  the 
July  14, 1988  memorandum,  and  that 
they  may  withdraw  such  information  if 
they  choose  to  do  so. 

2.  The  Department  is  submitting  to 
OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35)  an  expedited 
request  for  approval  of  the  information 
collection  requirements  contained  in  the 
July  14.  1988  administrative  instructions. 
Because  of  the  statutory  60-day 
approval  deadline  for  prepayments 
under  the  1987  Act.  OMB  approval  of 


these  requirements  has  been  requested 
within  the  next  two  weeks, 

3.  The  public  is  advised  that  the  public 
reporting  burden  for  these  collections  of 
information  is  estimated  to  average  100 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

This  Notice  lists  the  folllowing 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Autlsority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated;  October  27, 1988. 

Samuel  R.  Pierce,  Jr., 

Spcrptary. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Prepayment  of 
a  HUD-Insured  Mortgage  by  an 
Owner  of  Low-Income  Housing 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  will  enable  the 
Department  to  make  an  adequate 
review,  analysis  and  determination 
that  a  given  Plan  of  Action  for 
prepayment  may  be  found  acceptable 
i.e.,  that  such  Plan  meets  the 
stan,'ards  required  by  the  statute. 

Form  Number:  None 

Respondents:  Businesses  or  other  for- 
profit  organizations 

Frequency  of  Submission:  One-time  per 
project 


Reporting  Burden: 

Number       Frequen-         Hours 

of               cy  of              per 
respond-  ,  response      response 
ents      "                   " 

Bur- 
den 
hours 

120 


100 


12.000 


Total  Estimated  Burden  Hours:  12,000 

Status:  Revision 

Contact:  James  J.  Tahash,  HUD,  (202) 

426-3944;  John  Allison,  OMB.  (202) 

395-6880 
Date:  October  27, 1988. 

Support  Statement  for  Final  Rule — 
Prepayment  of  a  HUD-Insured  Mortgage 
By  An  Owner  of  Low  Income  Housing 

1.  This  final  rule  sets  forth  HUD's 
procedures  governing  the  prepayment  of 
an  insured  multifamily  mortgage  by  an 
owner  of  low  income  housing.  The  rule 
gives  regulatory  effect  to  legislative 
provisions  governing  prepayment  of 
HUD-insured  mortgages  that  are 
contained  in  Title  II  of  the  Housing  and 
Urban  Development  Act  of  1987,  entitled 
"Preservation  of  Low  Income  Housing." 
Congress  enacted  these  provisions  as  an 
interim  measure  to  assure  that 
affordable  multifamily  housing  units  are 
preserved  to  the  maximum  extent 
practicable  for  lower-income  families, 
and  that  displacement  of  such  families 
is  minimized,  while  the  public  and 
private  sectors  work  together  to  find 
long  term  remedies  to  the  potential  loss 
of  affordable  housing. 

The  sections  of  this  legislation 
governing  prepayment,  and  the  final  rule 
will  be  replaced  two  years  after  the  date 
of  enactment  of  this  legislation,  but  will 
have  no  effect  on  action  taken  or 
authorized  prior  to  such  repeal. 

2.  In  enacting  Title  II,  "Preservation  of 
Low  Income  Housing,"  Congress  made  a 
number  of  findings  leading  to  the 
conclusion  that  these  interim  measures 
are  "needed  to  avoid  the  irreplaceable 
loss  of  low  income  housing  and 
irrevocable  displacement  of  current 
tenants."  Congress  has  determined  that 
in  the  next  15  years,  more  than  330,000 
low  income  housing  units  insured  under 
section  221(d)(3)  and  236  of  the  National 
Housing  Act  could  be  lost  as  a  result  of 
the  termination  of  low  income 
affordability  restrictions,  and  that  in  the 


next  decade  more  than  465,000  low 
income  housing  units  produced  with 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937  could  be  lost 
as  a  result  of  the  expiration  of  the  rental 
assistance  contracts  executed  between 
project  owners  and  HUD. 

An  owner  of  eligible  low  income 
housing,  therefore,  will  no  longer  be  able 
to  prepay  a  mortgage  unless  the 
prepayment  is  first  approved  by  HUD. 
HUD  will  only  approve  a  prepayment  in 
accordance  with  an  acceptable  plan  of 
action  submitted  by  the  owner  that 
discusses  the  impact  of  the  proposed 
prepayment  on  the  future  use  of  the 
involved  units  and  on  the  lower  income 
tenants.  If  HUD  determines  that  a 
mortgage  cannot  be  prepaid,  it  can  still 
agree  to  give  the  owner  certain  financial 
incentives  to  keep  the  mortgage  in  place, 
provided  that  the  incentive  is  necessary 
to  provide  a  fair  return  on  the 
investment  of  the  owner,  is  cost 
effective  to  the  Federal  Government, 
and  meets  statutory  criteria  designed  to 
protect  tenants. 

If  the  project  owner  and  HUD  reach 
preliminary  agreement  on  the  terms  of  a 
plan  of  action,  the  owner  will  prepare  a 
summary  of  these  terms.  Upon  HUD's 
approval  of  the  summary,  the  owner  will 
send  a  copy  of  the  summary  to  each 
tenant  in  the  project,  and  will  post  a 
copy  of  the  summary  in  each  occupied 
building  in  the  project.  The  summary 
will  notify  tenants  that  they  have  30 
calendar  days  to  submit  any  comments 
to  HUD  who  shall  take  such  comments 
into  account  before  giving  final  approval 
to  the  plan  of  action. 

This  new  rule  governing  prepayments 
reflects  provisions  mandated  by 
Congress  and  appears  in  a  new  part  of 
the  Code  of  Federal  Regulations,  24  CFR 
Part  248. 

3.  Information  is  submitted  on  a 
project-by-project  basis  with  no 
consideration  being  given  to  the  use  of 
improved  information  technology  to 
reduce  burdens.  Further  this  information 
collection  is  not  amenable  to  improved 
information  technology  because  it  is 
unique  to  the  projects  to  which  it 
applies.  This  final  rule  will  largely 
reflect  provisions  mandated  by  statute 


Respondents . 
Government... 


13.  It  is  further  estimated  that  it  will 
take  each  project  owner  100  hours  to 


complete  all  of  i>s  responsibilities  for 
each  project,  and  the  Federal 


and  that  frequently  does  not  provide  for 
agency  discretion. 

4.  Each  submission  is  unique  to  a 
particular  project  and,  therefore,  the 
possibility  of  duplication  is  almost 
nonexistent.  In  reviewing  the  regulation, 
however,  we  are  assured  that  there  are 
no  unnecessary  duplications  therein. 

5.  Similar  information  that  can  be 
used  or  modified  is  not  available. 

6.  Not  applicable. 

7.  This  legislation  contains  a  provision 
for  the  repeal  of  this  same  section 
governing  prepayment  two  years  from 
the  date  of  enactment  of  this  legislation, 
at  which  time  the  final  rule  will  also  be 
repealed.  Congress  enacted  these 
provisions  as  an  interim  measure  to 
assure  that  affordable  multifamily 
housing  units  are  preserved  to  the 
maximum  extent  practicable  for  lower- 
income  famiUes,  and  that  displacement 
of  such  families  is  minimized,  while  the 
public  and  private  sectors  work  together 
to  find  long  term  responses  to  the 
potential  loss  of  affordable  housing.  The 
final  rule  largely  reflects  provisions 
mandated  by  statute  and  that  frequently 
does  not  provide  for  agency  discretion. 

8.  There  are  no  special  circumstances 
requiring  the  collection  of  information 
that  is  inconsistent  with  the  guidelines 
in  5  CFR  1320.6 

9.  The  interim  rule  invited  interested 
persons  to  submit  comments  on  the 
procedures  governing  its 
implementation,  and  revised  its  final 
regulation  based  on  the  comments 
submitted.  The  Department  evaluated 
the  comments  in  an  effort  to  assist 
Congress  in  ultimately  establishing  long 
term  measures  for  assuring  the  existence 
of  an  adequate  supply  of  affordable  low- 
income  housing  units. 

10.  There  are  no  assurances  of 
confidentiality  provided  to  the 
respondents.  The  information  collected 
is  not  considered  confidential. 

11.  There  are  no  questions  being 
asked  that  are  of  a  sensitive  nature. 

12.  Estimates  of  annualized  cost  to  the 
Federal  Government  and  respondents.  It 
is  estimated  that  it  will  cost  the 
respondent  and  the  government 
approximately  $15.00  per  hour  including 
overhead  and  support  staff. 


Total 
re- 
sponses 


Hoots/ 

re- 
sponse 


Cost/ 
tKXjr 


Annual 
cost 


120 
120 


100 
40 


$15      =  S180.000 
15      =       72.000 


252.000 


Government  40  hours  to  complete  its 
responsibilities.  The  length  of  time 
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required  for  these  functions  is  based  on 
the  experience  of  Field  Office  staff  and 
of  Headquarters  staff  who  had 
previously  worked  in  a  Field  Office. 

The  project  owner  will,  in  the  100 
hours  time  period,  file  a  Notice  of  Intent, 
prepare  a  Plan  of  Action  that  includes 
all  of  the  information  required  by  HUD 
to  make  an  intelligent  and  valid 
evaluation,  make  necessary  revisions  to 
the  Plan  of  Action,  and  negotiate  with 
H'JD  regarding  any  possible  incentives 
extended  by  HUD.  The  time  and 
expense  also  includes  notification  to 
tenants  when  the  project  owner  and 
HUD  have  reached  preliminary 
agreement  on  the  terms  of  the  Plan  of 
Action,  and  the  cost  and  time  necessary 
for  duplication,  mailing  and  posting  of 
the  summary  of  the  agreement,  as  well 
as  the  cost  and  time  involved  in 
reviewing  any  comments  received. 

In  addition  to  the  information 
specifically  required  by  the  regulation; 
further  information  determined  by  the 


Commissioner  to  be  necessary  when 
making  valid  e\'aluations  and 
determinations  to  meet  the  statutory  test 
for  prepayment  have  also  been  included 
as  a  requirement  in  the  owner's  Plan  of 
Action.  This  information  includes:  1.  A 
protection  plan  to  be  provided  by  the 
owner  for  very  low.  low,  and  moderate 
income  tenants  when  relocation  is 
necessary  (8  hours),  2.  an  independent 
market  analysis  or  appraisal  of  the  area 
providing  the  specific  information 
requested  in  the  Plan  of  Action  (44 
hours),  3.  project  operating  statements  (2 
hours),  4.  a  description  of  any 
outstanding  findings  of  noncompliance 
(2  hours),  and  5.  any  other  information 
enabling  the  owner  to  show  that  the 
criteria  can  be  met  (4  hours). 

This  additional  60  hours  is  included  in 
the  previously  mentioned  100  hours 
necessary  to  complete  ail  of  the  project 
owmer's  responsibilities  for  each  project 
actually  prepaid,  or  where  there  is  an 
attempt  to  prepay. 


The  Department  must  review  the  Plan 
of  Action  for  form  and  content,  notify 
the  project  owner  of  any  deficiencies  in 
the  Plan  of  Action  alon^  with 
recommendations  to  correct  the 
deficiencies,  be  available  to  negotiate 
terms  of  any  incentives  with  the  owner, 
and  provide  incentives  where 
appropriate. 

14.  This  information  collection  is  the 
result  of  the  implementation  of  new 
statutory  requirements.  This  information 
has  not  previously  been  collected  in  this 
format.  While  it  is  estimated  that  297 
projects  will  be  eligible  for  prepayment 
by  the  end  of  1989,  the  Department  has 
determined  that  only  25  percent  or  75 
projects  will  actually  prepay  or  attempt 
to  prepay.  Being  cautious,  however,  this 
request  for  OMB  approval  indicates  that 
40  percent  or  120  projects  will  prepay  or 
attempt  to  prepay. 

15.  The  information  is  not  being 
collected  for  statistical  use  and  will  not 
be  published. 


Plan  of  AcTiOf*— Tabulation  of  Annual  Reporting  Burden  Preservation  of  Low-Income  Housing— 24  CFR  Part  248 


Descfipttofi  o(  infoonaton  coMection/Applicable  progfam 
reference 


A  protection  plan  provided  by  ttie  owner  lor  very  low,  low  and 
moderate  income  tenants: 

a.  when  relocation  necessary 

b.  to  maintain  current  rent  structure..- _ 

An   irxjependeni   market   analysis   or   appraisal   Ol   the  area 

providing  the  speoftc  in(ormat)00  requested  m  the  Plan  o* 

Action... _ 

Proiect  operating  statement _ „_ 

A  descnption  of  outstanding  firxjings  of  noncompliance 

Any  other  information  er>abiing  the  owner  to  show  that  the 
criteria  can  be  met 


Nurriber  of 

Respor>ses 

Total  Annual 

Hours  per 

ResporxJents 

per               - 
ResporxJent 

Responses 

resporwe 

120 

1 

120 

4 

120 

1 

120 

4 

120 

1 

ISO 

44 

120 

1 

ISO 

2 

120 

1 

tao 

2 

Total  Hours 


120 


480 
460 


5280 
240 
240 

480 


60 


7200 


May  20.  198a 

Memorandum  for  :  All  Regional 
Administrators;  Directors  of 
Regional  Housing;  Managers, 
Category  A,  B  and  C  Offices: 
Directors,  Housing  Management 
Division;  Loan  Management  and 
Assisted  Housing  Management 
Branch  Chiefs;  Valuation  Branch 
Chiefs;  and  Area  Economic  and 
Market  .Analysts. 

From:  Thomas  T.  Demery,  Assistant 
Secretary  for  Housing,  H. 

Subject:  Prepayment  of  HUD-Insured 
Mortgage  by  an  Owner  of  Low 
Income  Housing. 

A.  Purpose 

To  provide  guidance  and  direction 
addressing  the  criteria,  procedures  and 
lime  frames  governing  the  prepayment 
of  a  multifamily  mortgage  by  an  owner 
of  eligible  low-income  housing,  in 
accordance  with  the  provisions  of  the 


Housing  and  Community  DeveJopment 
Act  of  1987.  and  HUD's  Interim  Rule, 
Prepayment  of  HUD-Insured  Mortgage 
by  an  Owner  of  Low-Income  Housing. 

B.  Background 

On  February  5, 198a.  The  President 

signed  the  Housing  and  Community 
Development  Act  of  1987.  Title  11 
Subtitle  B  of  the  Act,  entitled: 
"Pre.';er\(g.tion  of  Low-Income  Housing", 
provides  t)(at  an  owner  of  eligible  low- 
income  housing  is  precluded  from 
prepaying  the  mortgage  on  such  housing 
unless  first  approved  by  HUD.  If  further 
provides  that  HUD  cannot  approve  a 
prepayment  without  an  acceptable  "plan 
pf  action",  submitted  by  the  owner,  that 
dicusses  the  impact  of  such  proposed 
prepayment  on  the  future  use  of  the 
involved  housing  units  on  lower  income 
tenants.  This  legislation  also  contains  a 
provision  for  the  repeal  of  Subtitle  B  on 
February  5,  1990. 


Congress  enacted  these  provisions  as 
an  interim  measure  to  establish  criteria 
needed  to  avoid  the  irreplaceable  loss  of 
low-income  housing  and  the  irrevocable 
displacement  of  cun-ent  tenants,  while 
the  public  and  private  sectors  work 
together  to  find  long-term  respones  to 
the  potential  loss  of  affordable  housing. 

HUD  published  an  Interim  Rule  on 
April  5, 1988,  implementing  the 
legislative  provisions.  The  effective  date 
for  the  rule  is  May  20, 1988.  [Exhibit  J; 
53  FR  11224). 

C.  Dates 

Effective  Date:  May  20, 1988. 

Expiration  Date:  Febraury  5, 1990, 
except  for  certain  actions,  as  otherwise 
indicated  herein. 

D.  Applicability 

Eligibie  Low  Income  Housing — 
housing  financed  by  a  mortgage  that  is: 


1.  Insured  or  Held  by  the 
Commissioner  under  Part  221(d)(3)  and 
assisted  under  Rent  Supplement  or  Part 
880,  881,  or  886; 

2.  Insured  or  Held  by  the 
Commissioner  under  Part  221(d)(3) 
Below  Market  Interest  Rate; 

3.  Insured,  assisted,  or  Held  by  the 
Commissioner,  under  Part  238,  and 
subject  to  a  regulatory  agreement; 

4.  A  purchase  money  mortgage  held 
by  the  Commissioner  where, 
immediately  prior  to  HUD's  acquisition, 
would  have  been  classified  under 
paragraphs  1,  2,  or  3  above; 

and 

Where,  by  regulation  or  contract  in 
effect  before  such  mortgage  is  or  [within 
one  year  from  the  date  of  the  owner's 
Notice  of  Intent  to  prepay]  would 
become  eligible  for  prepayment  without 
the  prior  approval  of  the  Commissioner. 

At  this  time,  HUD  will  not  accept  or 
process  Notices  of  Intent  or  Plans  of 
Action  for  projects  which  are  not 
eligible  to  prepay  by  February  4, 1990. 

E.  Program  Administration 

General 

HUD  will  approve  prepayment  of  an 
eligible  mortgage  where  the  owner 
provides  an  acceptable  "plan  of  action", 
and  such  plan  is  approved  by  HUD. 

A  mortgagee  cannot  accept 
prepayment  without  HUD's  prior 
approval.  To  do  so,  is  grounds  for 
administraUve  action  and  legal 
remedies. 

HUD  may  consult  with  and  enter  into 
agreements  with  local  governments  to 
implement  Owners'  plans  of  action  and/ 
or  State  strategies  where  such  have 
been  found  acceptable  and  approved  by 
HUD. 


A  sequence  of  steps  and  actions 
involved  in  the  prepayment  of  a 
mortgage  is  set  forth  in  the  Prepayment 
Processing  Flow  Chart  [Exhibit  2).  Each 
of  these  steps  is  described  in  detail 
within  this  package,  with  instructions 
for  the  individual  processes  and  time 
frames  for  completion. 

Generally,  HUD  will  attempt  to  make 
a  final  determination  on  a  plan  of  action 
well  in  advance  of  the  required  300  days 
from  the  time  of  completion,  initial 
receipt. 

If  HUD  determines  that  a  mortgage 
cannot  be  prepaid.  HUD  may  agree  to 
certain  financial  incentives  to  keep  the 
mortgage  in  place  or  to  maiptain  long- 
term  affordability  restrictions,  or  a 
combination  thereof. 

F.  Processing  Procedures 

Processing  criteria,  procedures,  and 
time  frames,  are  included  herein  and 
presented  in  individual  packages, 
inclusive  of  form  letters  and 
notifications  for  easy  and  expeditious 
reference  and  application.  These  are 
identified  and  presented  as  follows: 


Action 

Re<ererx» 

1.  Notice  of  Intent  to  Prepay 

Exhibits 

2.  Plan  of  Action 

Exhibit  4> 

Alterriative  State  Strategy 

Exhibits' 

4.  Ir)centives  to  Extend  Low-Income 
Use. 

Exhibit  6' 

'  These  are  not  attached:  they  will  be  forthcoming 
under  separate  cover 


G.  Approval  Process 

Approval  of  a  plan  of  action;  a  State 
strategy;  incentives;  modifications  to 
Regulatory  Agreements  or  mortgages; 
and  any  final  agreements  implementing 
such,  up  to  and  including  prepayment  of 


a  mortgage  shall  be  made  by  HUD 
Headquarters. 

Headquarters  will  approve  and 
execute  such  final  agreements  based  on 
the  Field  Office's  packaged  submission, 
which  shall  include  by  not  necessarily 
be  limited  to: 

1.  Review  and  analyses; 

2.  Consultations  between  HUD 
program  and  technical  disciplines,  local 
governments,  and  other  interested 
parties; 

3.  Sound  and  conclusive  findings  and 
supporting  documentation  from 
qualified,  independent  analyses, 
appraisals,  etc.;  and 

4.  Recommendations  for  approval/ 
disapproval  decision 

H.  Complianca 

Important 

These  instructions  are  effective  May 
20, 1988.  Upon  receipt.  Field  Offices 
must  immediately  act  to  follow  the 
procedures  outlined,  herein.  All  actions 
are  time-critical,  as  mandated  by 
statute. 

Loan  Management  Branch  Chiefs — 
immediately:  Forward  to  all  owners  of 
eligible  mortgages — Notice  of  Intent  to 
Prepay  Letter  and  Notice  (see  Exhibit  3) 

Once  this  has  been  accomplished, 
following  the  processing  procedure  and 
time  frames  as  set  forth  in  the  Exhibits 
for  the  appropriate  actions. 

If  you  have  questions  or  need  further 
clarification  or  guidance  with  respect  to 
this  memorandum  and  its  content, 
contact  your  Desk  Officer  in  the 
Management  Operations  Division, 
Office  of  Multifamily  Housing 
Management. 
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Exhibit  3 — Notice  of  Intent  to  Prepay 

Important — Loan  Management  Branch 
Chiefs: 

The  Rule  is  effective  May  20, 1988. 
Owners  have  been  aware  that  they  can 
give  Notice  beginning  on  that  date. 

Notice  and  Guidance  MUST  be 
provided  immediately  to  each  owner  of 
an  ehgible  mortgage. 

There  are  three  (3]  attachments  to  this 
Exhibit: 

(1)  Form  Letter  to  Owners; 

(2)  Owners  Intent  to  Prepay;  and 

(3)  Eligible  Projects  list. 

These  have  been  provided  for  yoiu- 
use  in  giving  guidance  to  owners  and  for 
receipt  of  a  complete,  uniform  "Notice  of 
Intent  to  Prepay"  from  owners. 

The  eligible  projects  list  shows  those 
projects  which  have  been  identified  (by 
the  Field  Offices)  as  being  eligible  to 
prepay,  by  the  Rule's  definition. 

A  Letter  is  to  be  sent  to  each  project 
owner  on  this  list. 

When  you  are  in  receipt  of  an 
Owner's  Notice  of  Intent  to  Prepay: 

(1)  Review  for  completeness— {if  not 
complete,  return  with  explanation  of 
required  information); 

(2)  (if  complete)  go  to  next  step — Plan 
of  Action,  Exhibit  4. 

Note:  If  you  should  receive  a  Notice  of 
Intent  from  an  Owner  involving  a 
project  that  is  not  on  the  Eligible 
Projects  Lists: 

(1)  review  project  file  to  determine 
eligibility  status; 

(2)  confirm  status  with  HUD 
Headquarters,  Planning  and  Procedures 
Division.  FTS  426-3944 

(3)  take  action  as  directed  by  HUD 
Headquarters 

May  20,  1988. 

Re:  Notice  of  Intent  to  Prepay. 

Dear  Owner  On  February  5, 1988,  the 
President  signed  the  Housing  and  Community 
Development  Act  of  1987.  Title  II.  Subtitle  B 
of  the  Act,  entitled:  "Preservation  of  Low- 
Income  Housing",  provides  that  an  owner  of 
eligible  low-income  housing  is  precluded 
from  prepaying  the  mortgage  on  such  housing 
unless  first  approved  by  HUD.  It  further 
provides  that  HUD  cannot  approve  a 
prepayment  without  an  acceptable  "plan  of 
action",  submitted  by  the  owner,  that 
discusses  the  impact  of  such  proposed 
prepayment  on  the  future  use  of  the  involved 
housing  units  on  lower  income  tenants.  This 
legislation  also  contains  a  provision  for  the 
repeal  of  Subtitle  B  on  February  5, 1990. 

Congress  enacted  these  provisions  as  an 
interim  measure  to  establish  criteria  needed 
to  avoid  the  irreplaceable  loss  of  low-income 
housing  and  the  irrevocable  displacement  of 
current  tenants,  while  the  public  and  private 
sectors  work  together  to  find  long-term 
responses  to  the  potential  loss  of  affordable 
housing. 

HUD  published  an  interim  rule  on  April  5, 
1988,  implementing  the  legislative  provisions. 


The  rule  provides  that,  upon  the  effective 
date.  May  20. 1986,  an  owner  of  eligible  low- 
income  housing  who  wishes  to  prepay  the 
mortgage  or  to  change  the  terms  of  the 
mortgage  or  regulatory  agreement  shall  file  a 
"Notice  of  Intent". 

This  letter  is  to  inform  you  of  the 
requirements  in  the  case  that  you  should 
elect  to  seek  prepayment  or  to  negotiate 
changes  to  the  mortgage  or  regulatory 
agreement. 

The  enclosed  Notice  of  Intent  has  been 
developed  for  your  use  in  providing  Notice 
and  the  required  information  to  HUD. 
Owners  wishing  to  file  must  do  so 
simultaneously  to  three  places: 

(1)  HUD  Field  Office  in  jurisdiction  where 
the  project  is  located.  Attention:  Loan 
Management  Branch  Chief 

(2)  HUD  Headquarters.  U.S.  Department  of 
Housing  and  Urban  Development  Office  of 
Multifamily  Housing  Management.  Attention: 
Operations  Division,  Room  6164,  451  7th 
Street,  SW.,  Washington,  DC  20410-8000 

(3)  Appropriate  State  or  local  government 
agency  in  jurisdiction  where  the  project  is 
located. 

The  Notice  of  Intent  MUST  provide  the 
following  information: 

(1)  Project  Name,  Number,  and  Location; 

(2)  Description  of  owner's  plans  for  the 
project; 

(3)  Timetables  or  deadlines  for  actions  to 
be  taken; 

(4)  Reason(s}  for  prepayment,  and/or 
Reasons(s]  for  change  in  terms  of  mortgage  or 
regulatory  agreement;  and 

(5)  Description  of  any  contacts  with  other 
government  agencies  or  other  interested 
parties  in  connection  with  the  Notice  of 
Intent. 

If  HUD  receives  your  Notice  of  Intent,  you 
will  be  sent  a  package  of  information  needed 
to  prepare  a  plan  of  action.  This  information 
will  tell  you  what  you  will  have  to  provide 
HUD  and  the  standards  and  criteria 
regarding  the  approval  of  a  plan  of  action 
which  would  result  in  prepayment  of  the 
mortgage  and  the  termination  of  the  low- 
income  affordability  restrictions. 

Also  included  will  be  a  list  of  various 
Federal  incentives  that  HUD  is  authorized  to 
negotiate  for  those  projects  where  a  plan  of 
action  involving  termination  of  the  low- 
income  affordability  restrictions  would  not 
be  approvable. 

Please  be  aware  that  HUD  plans  to 
approve  any  and  all  plans  of  action  where 
owners  meet  the  standards  and  criteria 
mandated  by  the  statute.  It  is  our  sincere 
wish  and  pledge  to  you  to  work  together  to 
negotiate  in  a  positive  and  cooperative  effort 
so  that  our  mutual  needs  and  considerations 
are  addressed  and  dealt  with  to  the 
maximum  extent  practicable. 

Sincerely, 
Thomas  T.  Demery, 
Assistant  Secretary. 

Intent  to  Prepay  Mortgage 

Important:  This  form  should  be 
completed  in  triplicate  and  submitted 
simultaneously  to:  (1)  HUD  Field  Office, 
(2)  HUD  Headquarters,  and  (3)  State 
and/or  local  agency(s). 


Project  name:    - 
Project  number 
Project  address: 


Plans  for  the  project: 
(Pursuant  to  S  248.211) 


Timetables  or  deadlines  for  proposed 
actions:      


Reason(s)  for  prepayment:    

Reason(8)  for  changing  mortgage 


Terms /regulatory  agreement:  

Descriptions  of  contacts  nt&de  or  discussions 
which  have  been  held  with  other  government 
agencies  or  other  interested  parties  in 
connection  with  this  notice  of  intent? 


Additional  comments? 


From: 

Owner  name:    — 

Owner  address: 


Owner  telephone:    

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Rules  Docket  Clerk,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  7th  Street,  SW..  Washington. 
DC  20410;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3001  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

July  14.  1988. 

Memorandum  For:  All  Regional 
Administrators;  Directors  of  Regional 
Housing;  Managers,  Category  A,  B  and 
C  Offices;  Directors,  Housing 
Management  Division;  Loan 
Management  and  Assisted  Housing 
Management  Branch  Chiefs;  and 
Valuation  Branch  Chiefs 

From:  Thomas  T.  Demery.  Assistant 
Secretary  for  Housing.  H. 

Subject:  Prepayment  of  HUD-Insured 
Mortgage  by  an  Owner  of  Low  Income 
Housing — Exhibit  4 — Plan  of  Action. 
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A.  Purpose:  To  provide  guidance  and 
direction  addressing  the  criteria, 
procedures  and  time  frames  governing 
th€  Owner's  Plan  of  Action  involving 
prepajTnent  of  a  HUD-insured  Mortgage 
by  an  Owner  of  Low  Income  Housing. 

B.  Background:  On  May  20, 1988,  the 
Department  issued  guidance  and 
direction  pertaining  to  prepayment  in 
general  and  specific,  step-by-step 
procedures  for  an  Owner's  Notice  of 
Intent  to  prepay  a  multifamily  mortgage 
pursuant  to  Title  II,  subtitled  B  of  the 
Housing  and  Community  Development 
Act  of  1987.  and  HUD's  Interim  Rule 
implementing  these  legislative 
provisions.  You  were  also  advised  that 
further  direction  would  be  forthcoming, 
under  separate  cover,  addressing  other 
specific  actions. 

This  transmits  Exhibit  4 — Plan  of 
Action  step-by-step  standards  and 
criteria,  and  time  frames  for  an  Owner's 
Plan  of  Action; 

C.  Compliance:  Upon  receipt  of  an 
Owner's  Notice  of  Intent,  Field  Offices 
must  act  to  follow  the  procedures 
outlined,  herein.  All  actions  are  time- 
critical,  as  mandated  by  statute. 

Note:  Notice  of  Intent  is  first  subject 
to  review  and  process  as  outlined  in  the 
May  20, 1988  Exhibit  3-Notice  of  Intent 
to  Prepay. 

If  you  have  questions  or  need  further 
clarification  or  guidance  with  respect  to 
this  Exhibit  and  its  content  contiact  Jim 
Tahash  or  Barbara  Hunter  in  the 
Planning  and  Procedures  Divisions,  on 
FTS  426-3944. 

Exhibit  4— Plan  of  Action 

Important — Loan  Management  Branch 
Chiefs 

These  are  the  processing  instructions 
for  an  Owner's  Plan  of  Action.  They 
have  been  written  for  Field  Office  use 
only. 

"There  are  three  (3)  attachments  to  this 
Exhibit: 

(1)  Form  Letter  to  Owners  (who  have 
given  Notice  of  Intent); 

(2)  Itemized  Time  Table;  and 

(3)  Standards  and  Criteria  for 
Approval  Involving  Termination  of 
Affordability  Restrictions. 

The  Form  Letter  to  Owners  and  the 
Standards  and  Criteria  for  Approval 
Involving  Termination  of  Affordability 
Restrictions  have  been  developed  for 
your  use  in  providing  Owners  with  the 
required  information.  Forward  these 
once  you  receive  a  Notice  of  Intent  to 
Prepay. 

General 

Upon  the  receipt  of  an  Owner's  Notice 
of  Intent  of  Prepay,  the  Owner  must  be 
forwarded  the  information  he/she  will 


need  to  prepare  a  Plan  of  Action.  The 
criteria  and  standards  required  to  be 
addressed  in  the  Plan  of  Action  involve 
prepayment  of  a  mortgage  where  the 
low-income  affordability  restrictions  are 
terminated.  However,  in  the  case  where 
HUD  decides  that  a  Plan  of  Action 
involving  termination  of  the  low-income 
affordability  restrictions  would  not  be 
approvable,  HUD  can  offer  incentives  or 
consolations  to  extend  the  low-income 
use. 

There  are  five  (5)  possible  results  from 
HUD's  review  and  evaluation  of  a  Plan 
of  Action: 

(1)  Prepayment  will  be  approved  and 
all  low  income  affordability  restrictions 
will  be  terminated — except  for  the 
protection  of  the  very  low,  low  and 
moderate  income  tenants  in-place; 

(2)  Prepayment  will  be  approved,  but 
owner  will  receive  incentives  to 
continue  use  of  the  project  as  low 
income  housing; 

(3)  Prepayment  will  not  be  approved, 
but  owner  receives  incentives  to 
maintain  the  project  as  low  and 
moderate  income  housing; 

(4)  Prepayment  will  not  be  approved, 
but  failing  to  reach  agreement  (within 
300  days)  on  a  negotiated  Plan  of 
Action,  HUD  and  the  Owner  will  agree 
on  a  package  of  incentives  and 
restrictions  which  would  modify  the 
regulatory  agreement;  or 

(5)  Prepayment  will  not  be  approved, 
and  no  incentives  will  be  offered. 

Any  and  all  Plans  of  Action  where  an 
owner  meets  the  standards  and  criteria 
mandated  by  statute  will  be  approved. 
Plans  of  Action  which  propose 
prepayment  and  termination  of 
affordability  restrictions  are  to  be 
analyzed  and  evaluated  in  accordance 
with  the  attached  Standards  and 
Criteria  for  Approval  Involving 
Termination  of  Low-Income 
Affordability  Restrictions. 

Any  Plans  of  Action  not  meeting  these 
criteria  may  be  considered  for 
prepayment  approval  with  restrictions; 
incentives  for  continuing  the  use  as  low 
and  moderate  income  housing;  etc.,  as 
listed  above.  Owner's  must  submit  a 
Notice  of  Intent  to  prepay.  HUD  will  not 
intertain  a  project  that  deals  only  with  a 
request  for  incentives.  Incentives  will 
only  be  offered  where  the  project  has  a 
higher  and  better  use  than  low  income 
housing  and  where  the  Owner  has 
notified  HUD  of  their  Intent  to  Prepay.  A 
Plan  of  action  is  required  in  all  cases. 

The  Letter  to  Owners  and  Standards 
and  Criteria  have  been  developed  for 
providing  Owners  with  the  required 
information  and  standards.  This 
package  is  attached  and  is  to  be  sent  to 
an  Owner  who  has  submitted  a  Notice 
of  Intent  to  Prepay. 


Plan  of  Action 

Once  an  Owner  receives  this  package, 
he/she  must  prepare  to  meet  and 
respond  to  its  requirements.  No  further 
action  is  taken  by  the  Field  Office  until 
An  Owner  submits  the  completed  Plan 
of  Action.  At  that  point,  and  this  is  very 
important,  the  300  day  clock  begins — 
and  it  is  incumbent  upon  HUD  to  act 
and  document  its  actions  in  as  thorough 
and  expedient  a  manner  possible.  This 
Exhibit  explains  the  step-by-step 
processing  and  coordination  between 
the  Owner  and  HUD,  and  between  the 
multiple  factions  and  entities  within 
HUD.  It  is  very  important  to  follow  and 
track  these  processes  with  the  highest 
commitment  and  diligence  to  product 
and  time. 

Processing  Instructions 

1.  Receipt  of  Owners  Notice  of  Intent 
to  Prepay: 

Loan  Management  Branch 

(a)  Forward  to  Owner 
(i)  Letter  to  Owner;  and 

(ii)  Plan  of  Action  Standards  and 
Criteria 

Note:  Insert  your  office  address  in  space  on 
Owner's  Letter  before  forwarding  to  Owner. 

(b)  Owner  starts  preparation  process. 

2.  Receipt  of  Owners  Plan  of  Action 
and  Creating  the  Tracking  Process: 

Loan  Management  Branch 

(a)  Review: 

Review  submission  for  completeness. 
All  descriptions,  analyses,  certifications, 
etc.  must  be  complete  so  that  adequate 
evaluations,  analyses,  and  findings  can 
be  made; 

(b)  Return: 

[If  not  complete,  or  more  information 
or  clarification  needed]  return  to  Owner, 
requesting  required  information;  or 

(c)  Establish  Tracking  Record: 
[If  complete,  no  additional 

information  or  clarification  needed] 
start  processing  and  tracking  record  by 
date  and  action. 

Note;  This  review  for  completeness  is  for 
form  and  not  substance,  and  should  be 
accomplished  ASAP  but  not  longer  than  five 
(5)  work  days  after  receipt;  ten  (10)  work 
days  if  written  response  to  owner  is 
necessary  to  request  additional  information 
or  clarification. 

Receipt  of  a  complete  Plan  of  Action 
starts  the  300  day  clock.  This  is  the  first 
action  and  date  recorded  and  tracked. 
This  tracking  record  will  follow  the 
process,  up  through  a  prepayment 
decision  at  HUD  Headquarters,  and  will 
be  an  important  part  of  the  formal 
project  docket.  It  is  important  to  keep 
this  record  updated  add  current, 


tracking  all  actions  and  action  dates. 
Attached  to  these  instructions  is  an 
itemized  time  table  for  the  sequence  of 
actions.  The  Loan  Management  Branch 
is  the  responsible  point  for  coordinating, 
tracking,  and  recording  all  actions, 
maintaining  such  record,  and  the  contact 
point  with  Headquarters. 

(d)  Disseminate  Plan: 

After  this  recording,  individual  review 
and  analysis  begins.  Provide  a  copy  of 
the  Plan  of  Action  now  to  the  Valuation 
Branch,  the  Area  Economic  and  Market 
Analyst,  and  the  FH&EO  Division  for 
their  independent  review  and  analysis, 
simultaneously  with  the  Loan 
Management  Branch.  Provide  this 
through  written  transmission 
establishing  and  indicating  response 
time  frames,  leaving  Loan  Managment 
Branch  time  to  incorporate  and 
consolidate  the  various  reviews,  as 
appropriate. 

Note:  This  analysis  if  a  priority  work 
product.  The  Field  Office  has  60  days  from 
receipt  of  the  Owner's  (complete)  Plan  to 
review,  identify  any  deficiencies,  and  obtain 
directive  from  Headquarters  and  alert 
Owner,  in  writing,  of  the  deficiencies  and 
how  Owner  could  revise  the  Plan  to  meet  the 
criteria  for  approval. 

3.  Review  and  Analyses  of  the  Plan  of 
Action: 

Note:  HUD  will  approve  a  Plan  of  Action 
and  Prepayment  where  Owners  meet  the 
standards  and  criteria  mandated  by  the 
statute,  and  as  soon  as  possible. 

Loan  Management  Branch/Valuation 
Branch/FH&EO  Division/Area 
Economic  and  Market  Analyst 

(a)  Analyze  and  verify  contents  of  the 
Plan  of  Action.  Confer  and  coordinate, 
as  appropriate,  to  accord  full  analytic 
evaluation  of  the  Plan  and  to  produce 
sound  findings.  The  Standards  and 
Criteria,  attached,  are  to  be  used  to 
review  and  analyze  the  Owner's  Plan  of 
Action  and  to  make  findings  and 
recommendations  regarding  the  Owner's 
submission. 

(b)  Make  findings. 

Field  Office  evaluation  and  findings 
should  substantiate  either 

(1)  Owner's  Plan  of  Action  meets  the 
standards  and  criteria  for  prepayment 
and  termination  of  all  affordability 
restrictions  (except  protection  of  in- 
place  tenants),  and  does  not  need  any 
revision,  additional  information,  or 
additional  analysis — 

In  this  case,  skip  to  Section  6. 
Notification  Procedures  and  follow 
directions. 

or 

(2)  Owner's  Plan  of  Action  does  not 
meet  the  standards  and  criteria  but 
could  if  the  Owner  modified  the  Plan — 


In  this  case,  the  Field  Offices  will 
work  with  the  Owner  to  assist  in  getting 
information  and  developing  a  plan 
which  can  be  approved.  Refer  to  Section 
4  Notification  of  Deficiencies  and  follow 
directions. 

or 

(3)  Owner's  Plan  of  Action  does  not 
meet  the  standards  and  criteria  and 
Owner  carmot  or  does  not  want  to  make 
the  necessary  revisions,  but,  instead,  to 
negotiate  for  incentives — 

In  this  case,  skip  to  Section  6. 
Notification  Procedures  and  follow 
directions: 

Note:  Incentives  will  only  be  offered  if  the 
property  has  a  higher  and  better  use,  as 
determined  and  shown  in  the  Plan  of  Action. 

(c)  Findings  of  deficiencies.  The 
finding  of  any  deficiencies  of  the  Plan 
which  would  prevent  the  Plan  from 
being  approved  MUST  be  sound, 
supported  with  justifications  and 
recommendations  or  suggestions  which 
will  allow  Headquarters  to  make  an 
expedient  and  proficient  review  and 
decision.  Where  there  are  no  conflicting 
findings  but  such  findings  and 
recommendations  cross  program  offices, 
the  Loan  Management  Branch  will  be 
responsible  for  consolidating  the 
findings  into  one  composite  package  and 
preparing  and  submitting  to 
Headquarters. 

Where  findings  and/or 
recommendations  to  make  the  Plan 
approvable  conflict  or  disagree: 

•  If  dissenting  viewpoint  or  opinion 
between  Loan  Management  Branch  and 
Valuation  Branch — the  Area  Manager 
will  be  the  final  Field  Office  decision 
point. 

•  If  dissenting  viewpoint  or  opinion 
from  either  FH&EO  or  Economic  and 
Market  Analyst,  (where  Loan 
Management  and  Valuation  Branch  do 
not  agree  or  support]  the  FH&EO  and/or 
Economic  and  Market  Analyst 
dissenting  opinion  is  to  be  included  in 
the  submission  to  Headquarters  with 
rationale  from  Valuation  and/or  Loan 
Management  for  disagreement. 

4.  Notification  of  Deficiences. 

The  Notification,  as  it  would  be 
prepared  to  be  sent  to  Owner,  will  be 
forwarded  to  the  Office  of  Multifamily 
Housing  Management,  Headquarters,  by 
the  Field  Office,  as  follows: 

(a)  Identify  Deficiences  and 
Recommendations:  Loan  Management 
Branch  Chief: 

(1)  Coordinate  and  consolidate  all 
reviews,  responses  and 
recommendations  for  suggested 
revisions; 

(2)  Prepare  Notification  Letter: 


(3)  Alert  Desk  Officer  telephonically. 
in  Operations  Division  (Headquarters) 
of  deficiencies  and  forthcoming 
facsimile; 

(4)  Transmit  facsimile  of  Notification 
Letter  to  Headquarters,  Office  of 
Multifamily  Housing  Management, 
Operations  Division. 

Note:  Fax  must  be  sent  ASAP  but  NLT  45 
days  after  receipt  of  Owners  Plan. 

(b)  Obtain  Headquarters'  Response: 
Headquarters  will  respond  to  the  Field 
Office  as  follows: 

(1)  Desk  Officer  in  Operations 
Division  (Headquarters)  will  telephone 
response  to  Loan  Management  Branch: 

(2)  Written  Approval/Disapproval  of 
Notification  and  its  contents  will  be 
directed  to  Loan  Management  Branch 
Chief  via  facsimile. 

(c)  Notify  Owner 

Loan  Management  Branch  Chief 

Notify  Ovmer.  in  writing,  of  any 
deficiencies/revisions  (as  approved  by 
Headquarters). 

Note:  Notification  must  be  given  to  Owner 
NLT  60  days  after  receipt  of  Owner's  Plan  of 

Action. 

Deficiency(s)  Notice  will  contain: 

(1)  Description  of  any  deficiencies 
which  prevent  the  Plan  of  Action  from 
being  approved: 

(2)  Description  of  how  the  Plan  could 
be  revised  to  meet  the  criteria  for 
approval:  and 

(3)  Provision  that  Owner  should  be  in 
contact  to  negotiate  time  frame  for  any 
revision — that  time  clock  for  approval  is 
halted  with  this  Notice  until  further 
response  is  received. 

5.  Revisions  to  Owner's  Plan  of 
Action:  Based  on  the  Notification  of 
Deficiencies,  the  Owner  may  revise  the 
Plan  of  Action.  This  is  necessary  before 
HUD  can  approve  or  disapprove  the 
Plan. 

The  Field  Office  and  the  Owner 
should  keep  in  close  contact  during  this 
period  of  time  to  ascertain  the  direction 
the  Owner  may  wish  to  take  and  what 
alternatives  are  available. 

There  is  no  limit  on  the  number  of 
times  that  a  Plan  may  be  revised: 
however,  it  will,  necessarily,  a^ect  the 
time  frame  for  an  approval  decision, 
accordingly. 

Loan  Management  Branch 

Upon  receipt  of  a  revised  Plan  of 
Action,  follow  the  procedure  as  outlined 
imder  2.  through  4.  above,  in  the  same 
repeat  maimer. 

Be  sure  to  indicate  all  actions  and 
dates  on  your  processing  log. 

6.  Notifiation  Procedure: 
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Note:  NLT  160  days  after  receipt  of 
Owner's  Plan  of  Action  [longer  if  Owner 
requests  and/or  revision*  to  Ptan  were 
necessary],  owner  will  be  notified  whether 
Plan  is  approved.  

Loan  Management  Branch 

(1)  Forward  to  Headquarters, 
Attention:  Director,  Operations  Division: 

(i)  Tlie  Plan  of  Action; 

(ii)  Field  OfTice  Analysis,  supporting 
statements,  professional  analyses, 
appraisals,  etc.;  and 

(iii]  Field  Office  findings,  suggestions, 
recommendations. 

If  disapproval  is  recommended,  based 
on  findings  and  evaluations.  Field  Office 
will: 

(i)  £xplain  and  describe  reasons:  and 

(ii]  Describe  actions  that  could  be 
taken  to  meet  the  criteria  for  approval; 

Forward  these  ASAP  but  NLT  150 
days  after  receipt  of  Owners  Plan. 
(Longer  if  actions  necessitated  return  to 
Owner  for  additional  work  or  revisions]. 
Headquarters  will  review 
recommendations  and  respond  to  Field 
OfBce  with  decision  for  approval  or 
disapproval,  etc. 

(2]  Obtain  Headquarters  Approval/ 
Disapproval. 

(3)  Forward  Approval/Disapproval  to 
Owner. 

All  executions  and  final  agreements 
will  be  made  at  the  Headquarters  level. 
Headquarters  may  instruct  Field  Office 
to  negotiate  with  Owners,  with 
appropriate  guidance,  on  a  case-by-case 
basis. 

Itemized  Tn»/tE  Table 


Itemized  Time  Table— Continued 


Action 


Start 


Finish 


RecortJing  and 
Tracking  Log 


Witti  receipt  of 
compiete 
Plan  of 
Action  (roil 
Owner. 


Continues 
ttvough  final 
approval/ 
disapproval 
action  af>d 
response 
back  to 
Owner 
Notification  of 
Deficiencies: 

—to  AS/'P,  But NLT  45  days 

Headquarters  alter  receipt 

of  Plan  (each 
time) 

—to  Owner ASAP.  But NLT  60  days 

after  recei0 
of  Plan  (each 
time) 
TNs  time  required  for  revisions 
to  Plan  IS  negotiated  with 
Owner,  BUT  understarx)  until 
such  revised  Plan  is  re-sub- 
mirted  to  HUD.  the  clock 
stops  (each  time) 


Revisions  to 
Plan  (as 
required  by 
HUD  or 
Owner). 


Action 


Start 


Fmish 


Notification  of 

Approval/ 

Disapproval: 
— findings  and 

recommonda- 

tiorts  to 

Headquarters. 


—findings  and 
Approval/ 
Disapprovill 
to  Owner 


ASAP,  But 


ASAP,  But . 


NLT  150  days 
after  receipt 
of  Plan  (or 
k>nger  as 
foquired/ 
requested,  as 
in  revisions, 
above). 

NLT  180  days 
aNer  receipt 
o<Ptan(or 
tonger  as 
required/ 
requested,  as 
in  reviaions. 
atx>ve). 


UMI 


Note:  Create  log  tor  recording  and  tracking  proc- 
essir^  actKins  artd  time  frames.  This  is  an  important 
process  and  one  which  wift  become  part  of  the 
formal  "decision"  package  It  is  important  that  HUD 
conduct  all  actions  wiitim  ttie  time  frames  estab- 
lished by  the  statute 

Dear  Owner 
Re:  Owners  Plan  of  Action — Information  For 
Preparation  And  Submission. 

Pursuant  to  your  Notice  of  Intent  to  Prepay. 
this  will  provide  further  guidance  and 
information  that  HUD  requires  to  evaluate 
your  proposed  Plan  of  Action. 

Preparation  and  Submission.  An  original 
and  3  copies  of  your  Plan  of  Action  is 
required  to  be  submitted  to  your  local  HUD 
Field  Office  as  follows: 
U.S.  Department  of  Housing  and  Urban 
Development 

Attention;  Loan  Management  Branch  Chief 


You  may  also  submit  the  Plan  of  Action 
simultaneously  to  the  appropriate  State  or 
local  government.  If  yoi:  do,  please  be 
advised  that  it  is  incumbent  upon  such  Stale 
or  local  government  to  co.isuit  with 
representatives  of  the  tenants  of  the  housing 
in  its  review  of  the  Plan  c>f  Action. 

Contents.  Your  Plaji  of  Action  must  include 
certam  descripUuns.  data,  and  information  to 
meet  statutory  and  rRgiia'ory  mandates  and 
to  help  facilitate  HUD  s  review  and  approval 
ot  an  acceptable  Plan. 

Based  on  the  contents  of  your  Plan.  HUD 
will  make  a  fmdingis]  thdt  certain  conditions 
are  met.  agreements  made,  and  situations  are 
considered,  evaluated  and  sufficient  in 
meeting  the  standards  and  criteria  for 
prepayment. 

The  standards  and  criieria  I IIJD  will  use  to 
evaluate  particular  fiiidings  for  the  approval 
of  a  prepayment  involving  termination  of  all 
low-income  affordabihty  restrictions  are 
enclosed. 

In  addition,  included  is  a  list  of  various 
Federal  incentives  that  Hl'D  is  authorized  to 
negotiate  for  those  projects  where  (1)  the 
Owner's  Plan  of  Attien  involving  termination 
of  the  low-income  affordability  restrictions 
would  not  be  approvabie.  or  (2)  the  Owner 
wishes  to  reconsider  prepayment,  involving 
termination,  for  incentives  to  maintain  the 


low  income  nature  of  the  project.  Such 
incentives  will  he  offered  only  if  Ja)  the 
property  has  a  higher  and  better  use.  as 
determined  and  shoivn  in  the  Han  of  Action, 
and  (b)  low-income  affordabihty  restrictions 
are  locked-in  for  die  remaining  term  of  ^e 
mortgage. 

HUD  will  approve  any  and  all  Plans  of 
Action  where  an  Owner  meets  the  criteria 
and,  where  all  standards  aiKi  criteria  cannot 
be  met  to  negotiate  in  good  faith  efforts  to 
accommodate  our  mutual  needs  and 
considerations. 

I  look  forward  to  working  with  you  in  a 
positive  and  creative  partnership  to  meet  the 
challenges  atidressing  today's  housing  issues. 

Sincerely,    _ 
Thomas  T.  Demery, 
Assistant  Secretary. 

Plan  of  Action 
Standards  and  Criteria 

A.  Contents:  The  Plan  of  Action  must 
include: 

(1)  Descriptions  of  proposed  riianges 
in  the  status  or  terms  of  the  mortgage  or 
the  regulatory  agreement  which  may 
include  a  request  for  incentives  to 
extend  the  low  income  use  of  the 
housing; 

(2)  Description  of  any  assistance  that 
could  be  provided  by  State  or  local 
government  agencies,  as  determined  by 
prior  consultation  between  the  owner 
and  the  agencies; 

(3)  Description  of  any  proposed 
changes  in  the  low-income  affordability 
restrictions; 

(4)  Description  of  any  proposed 
change  in  ownership  related  to  the  Plan 
of  Action  or  prepayment; 

(5)  An  assessment  of  the  effect  of  the 
proposed  changes  on  existing  tenants, 
i.e.,  rent  increases,  relocation,  etc. 

If  an  Owner  plans  to  prepay,  the 
Owner  must  protect  the  existing  very 
low,  low,  and  moderate  income  tenants 
[in-place]  by  either 

(a]  relocating  all  such  tenants  to 
comparable  and  affordable  replacement 
housing  with  similar  rent  structures 
within  the  housing  market  area:  or 

(b)  protecting  the  low-income 
affordability  of  all  such  tenants  by 
maintaining  their  current  rent  structures, 
as  determined  by  the  program  economic 
criteria,  for  as  long  as  such  tenant(s) 
qualifies  under  such  economic  criteria. 

The  Plan  of  Action  must,  therefore, 
describe  the  type  of  protection  the 
Owner  plans  to  provide  the  tenants, 
how  he/she  plans  to  go  about  it,  where 
the  replacement  housing  would  be. 
contracts,  agreements,  etc. 

(6)  A  statement  of  the  effect  of  the 
proposed  changes  on  the  supply  of 
housing  affordable  to  low  and  very  low- 
income  families  in  the  community  within 
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which  the  housing  is  located  and  in  the 
housing  market  area  that  the  housing 
could  reasonably  be  expected  to  serve, 
i.e.,  percentage  of  assisted  housing  the 
project  represents  to  the  total  assisted 
housing  in  the  market  area  and/or 
percentage  of  housing  stock  of  similar 
rental  structure  this  housing  represents 
in  the  market  area. 

(7)  An  independent  market  analysis  or 
appraisal,  providing  unsubsidized 
market  information  sufficient  in  scope  to 
allow  HUD  to  determine  market  rents 
and  value  and  market  needs  in  the  area 
for  both  market  and  below  market 
tenants  and  equity  of  property.  Such 
appraisal  shall  include,  as  a  minimum, 
the  following: 

(a)  Project  identification  and 
information  [Complete  attached  Form 
HUD-92013,  page  1.]; 

(b)  A  map  showing  the  location  of  the 
project  and  accompanying  demographic 
data,  including: 

•  Racial  composition  of  the  census 
tract  in  which  project  is  located; 

•  Income  composition  of  the  census 
tract  in  which  project  is  located; 

•  Employment  and  employment 
opportunities  in  the  neighborhood, 
community  and  market  area. 

•  Neighborhood  condition  and 
characteristics,  including  type 
(residential,  commercial,  industrial, 
etc.]; 

(c)  Description  of  the  current 
contiition  in  the  overall  market  for  • 
unassisted  rental  housing  in  the 
community  and  the  market  area, 
including: 

•  Types  of  other  rental  housing 
available; 

•  Description  and  number  of  units 
and  current  vacancy  rates; 

•  Size  and  description  of  waiting  lists; 
and 

•  Description  of  comparable  rents; 

(d)  Description  of  the  current 
condition  of  assisted  rental  housing  in 
the  community  and  the  market  area, 
including: 

•  Description  and  number  of  units 
and  current  vacancy  rates  (Section  8, 
Public  Housing,  etc.); 

•  Size  and  description  of  waiting  list; 
and 

•  Description  of  comparable  rents. 

(e)  Description  and  data  of  project 
tenancy,  including: 

•  Race/ethnicity  and  gender  of 
household  head  composition  of  the 
project,  as  of  the  date  of  the  prepayment 
request; 

•  Designation  of  the  project  (elderly 
or  nonelderly); 

•  Income  composition  of  project 
tenants  as  of  the  dale  of  the  prepayment 
request  broken  down  as  follows: 

Very  low  (50%  or  below  of  median) 


Low  (50/80%  of  median] 
Moderate  (80/90%  of  median) 
Market  (95%  or  above  median) 

•  Place/location  of  employment  of 
project  tenants; 

•  Occupancy  rate  of  the  project  as  of 
January  1,  1987,  broken  down  as  follows: 
Very  low  (50%  or  below  of  median) 
Low  (50/80%  of  median) 

Moderate  (80/90%  of  median) 
Market  (95%  or  above  median) 

•  Rent  roll,  unit-by-unit  (Complete 
Format  attached) 

(f)  Description  and  physical  condition 
of  the  Property; 

(g)  Description  and  financial  condition 
of  the  Property: 

•  Existing  First  Mortgage  Information 

— Mortgage  Balance 

— Interest  Rate 

— Monthly  Mortgage  Payments  to 

Principal  and  Interest 
— Monthly  Payment  to  MIP 
—Maturity  date  of  the  Mortgage 

•  Existing  second  mortgages,  subsidy. 
Flexible  Subsidy.  Grants,  or  financial 
loans/contracts  or  other  financial  liens/ 
encumbrances — 

— Outstanding  Balance(s) 

— Interest  Rate(8) 

— Monthly  Payments  to  Principal  and 

Interest 
— Maturity  or  Expiration  date  of  loan/ 

grant/contract  term 

(h)  The  estimated  fair  market  value, 
based  on  the  project  being  maintained 
as  residential  rental  housing,  as  of  the 
date  of  the  prepayment  request. 

(i)  The  estimated  fair  market  value, 
based  on  the  property's  highest  and  best 
use. 

Important. — The  independent  analysis 
or  appraisal  incorporating  the 
information  requested  under  7)  above,  is 
to  be  conducted  and  provided  by  an 
independent,  qualified  professional, 
recognized  by  the  real  estate  appraisal 
industry.  It  is  to  be  included  in  the 
Owner's  Plan  of  Action,  but  packaged 
separately  and  discreetly  from  the  other 
requested  contents,  and  signed,  certified 
and  dated  by  the  Appraiser. 

The  Owner  should  also  make  the 
Appraiser  aware  that,  in  the  case  of 
litigation  involving  the  information 
contained  in  the  market  analysis  or 
appraisal,  the  Appraiser  may  be  called 
upon  as  an  expert  witness  on  behalf  of 
the  Department  in  any  such  litigation  or 
court  action  emanating  from  any  of  the 
information  supplied  in  the  market 
analysis/appraisal. 

The  cost  of  the  appraisal  will  be 
approved  by  HUD  as  a  project  expense 
if  the  ultimate  result  of  the  Plan  of 
Action  extends  the  low-income 
character  of  the  project  for  the 
remaining  term  of  the  mortgage. 


(8)  Copies  of  Project  Operating 
Statements  (Forms  HUD-92410)  for  last 
three  (3)  years; 

(9)  Description  of  any  outstanding 
findings  of  noncompliance  with  Title 
VIII  of  the  Civil  Rights  Act  of  1968;  Title 
VI  of  the  Civil  Rights  Acts  of  1964; 
Executive  Order  11063;  or  with  respect 
to  the  project  Regulatory  Agreement. 

(1)  Any  other  information  which 
would  enable  the  Owner  to  show  and 
demonstrate  that  the  legislatively 
mandated  criteria  can  be  met. 

B.  Approval  of  a  Plan  of  Action  that 
involves  termination  of  low-income 
affordability  restrictions: 

Based  on  the  content  of  the  Plan  of 
Action,  HUD  must  make  findings  that 
certain  conditions  and  situations  are 
considered  and  evaluated.  A  Plan  of 
Action  involving  termination  of  low- 
income  affordability  restrictions  must 
meet  the  following  tests  before 
prepayment  can  be  approved: 

(a)  Implementation  of  the  Plan  of 
Action  will  not  materially  increase 
economic  hardship  for  current  very  low- 
income,  low-income  and  moderate 
income  tenants  or  involuntarily  displace 
current  very  low-income,  low-income 
and  moderate  income  tenants  (except 
for  good  cause)  where  comparable  and 
affordable  housing  is  not  readily 
available.  The  owner  will  agree  to 
execute  and  allow  the  recordation  of  use 
agreements  to  safeguard  current  tenants 
against  such  adverse  effects.  The  Plan  of 
Action  generally  will  not  be  considered 
materially  to  increase  economic 
hardship  for  current  tenants  if: 

(1)  In  the  case  of  a  project  that  is  to  be 
converted  to  cooperative  or 
condominium  ownership,  very  low- 
income,  low-income  and  moderate 
income  tenants  who  are  unable  or 
unwilling  to  purchase  cooperative 
shares  or  condominium  units: 

•  Are  provided  relocation  assistance 
sufficient  to  secure  adequate, 
comparable  replacement  housing  at 
rentals  not  exceeding  the  levels  set  forth 
in  paragraph  (a)(2)  of  this  section,  or 

•  Are  allowed  to  remain  as  tenants, 
paying  rents  not  exceeding  such  levels; 
and 

(2)  In  the  case  of  a  project  which  will 
continue  as  rental  housing,  the 
Commissioner  determines  that 
comparable  and  affordable  replacement 
housing  is  available  in  the  community 
and  that  tenants  will  be  provided 
reasonable  relocation  assistance. 

If  the  Commissioner  determines  that 
comparable  and  affordable  replacement 
housing  is  not  available,  a  material 
increase  in  economic  hardship  will  not 
occur  when  rent  contributions  for 
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current  tenants  do  not  exceed  the 
following  percentages: 

•  30  percent  of  50  percent  of  median 
areas  income,  adjusted  by  family  size, 
for  tenants  who  are  very  low  income 
tenants  at  the  time  of  the  increase, 

•  30  percent  of  80  percent  of  median 
area  income,  adjusted  by  family  size,  by 
tenants  who  are  low  income  tenants  at 
the  time  of  the  increase,  and 

•  30  percent  of  95  percent  of  median 
area  income,  adjusted  by  family  size,  for 
tenants  who  are  moderate  income 
tenants  at  the  time  of  the  increase. 

The  Commissioner  may  require  that 
increases  in  rents  for  some  or  all  of  the 
such  current  tenants  (except  for 
increases  made  necessary  by  increased 
operating  costs]  allowed  under  this 
paragraph  be  phased  in  gradually;  and 

(b)(1)  The  supply  of  vacant, 
comparable  housing  is  sufflcient  to 
ensure  that  the  prepayment  will  not 
materially  affect; 

(i)  The  availability  of  decent,  safe  and 
sanitary  housing  affordable  to  low- 
income  and  very  low-income  families  in 
the  area  that  the  housing  could 
reasonably  be  expected  to  serve; 

(ii)  The  ability  of  lower  income  and 
very  low-income  families  to  find  decent, 
safe  and  sanitary  housing  near 
employment  opportunities;  or 

(iii)  The  housing  opportunities  of 
minorities  in  the  community  within 
which  the  housing  is  located;  or 

(2)  The  Plan  of  Action  has  been 
approved  by  the  appropriate  State 
agency  and  any  appropriate  local 
government  agency  for  the  jurisdiction 
in  which  the  housing  is  located  as  being 
in  accordance  with  a  State  strategy 
approved  by  the  Commissioner. 

It  is  incumbent  upon  the  Owner  to 
prepare  the  Plan  of  Action  in  such 
manner  as  to  show  and  demonstrate 
that  these  findings  are  met. 

C.  Plan  of  Action  involving 
prepayment  with  Restrictions: 

Plans  of  Action  not  meeting  the 
standards  and  findings  under  B., 
involving  termination  of  low-income 
affordability  restrictions,  may  be 
considered  for  prepayment  with 
restrictions.  Each  such  Plan  will  be 
evaluated  on  its  own  merits  and  on  a 
case-by-case  basis,  through  negotiations 
between  the  Owner  and  HUD. 

An  example  of  such  a  situation  might 
be  where,  through  restrictive,  binding 
agreements,  such  housing  would  be 
maintained  as  housing  for  the  very  low- 
income,  low-income,  and  moderate 
income  tenants  for  a  designated  time 
into  the  future,  notwithstanding  a 
prepayment  of  the  current,  existing 
mortgage.  In  this  case,  ail  low-income 
affordability  restrictions  would  not  be 
terminated,  tenants  (current  and  future) 


would  be  protected,  and  such  a 
prepayment  would  not  materially  affect 
the  supply  of  decent,  safe  and  sanitary 
housing  available  to  such  tenants. 

Plans  of  Actions  involving 
prepayment  with  restrictions  shall 
clearly  and  definitively  describe  and 
demonstrate  the  manner  and 
wherewithall  to  accommodate  the 
legislative  mandates,  i.e.,  conventional 
financing.  State  or  local  agency  financial 
intervention,  the  Low-income  Tax  Credit 
Program,  etc. 

Use  Restrictions  would  be  set  forth  in 
a  document  that  would  (1)  be  recorded 
in  the  appropriate  land  records,  (2)  have 
priority  over  all  mortgage  liens,  and  (3] 
be  enforceable  by  HUD  [and  existing 
and,  if  applicable,  potential  tenants]. 

D.  Incentives  to  Extend  Low-Income 
Use: 

Where  Plans  of  Action  providing  for 
prepayment  of  the  mortgage  cannot  be 
approved,  or  where  an  Owner  might  be 
induced  to  extend  the  low-income  use  of 
the  project,  (within  certain  market 
areas)  HUD  may  agree  to  provide  one  or 
more  Federal  incentives,  if  such 
incentive(s)  are  determined  to  be 
warranted  in  order  to  achieve  the 
purposes  of  the  legislation. 

Note:  such  incentives  will  be  offered  only  if 
(a)  the  property  has  a  higher  and  better  use, 
as  determined  and  shown  in  the  Plan  of 
Action,  and  (b)  low-income  affordability 
restrictions  are  locked-in  for  the  remaining 
term  of  the  mortgage. 

Incentives  to  Extend  Low-Income  Use. 
the  specific  incentives  available,  and 
individual  procedures  and  step-by-step 
instructions  for  processing,  are  covered 
and  detailed  in  Exhibit  6.  published 
under  separate  cover.  The  incentives 
and  the  probable  order  in  which  HUD 
will  consider  such  incentives  are  briefly 
set  forth  here,  as  follows: 

(1)  Increased  access  to  residual 
receipts  funds;  For  those  projects  in 
good  physical  condition,  HUD  will 
consider  releasing  all  or  a  portion  of  the 
projects  residual  receipts  funds. 

Access  to  the  Reserve  for 
Replacement  funds  will  not  be 
entertained  as  a  possible  inducement 
given  that  the  General  Accounting 
Office,  the  Office  of  Inspector  General 
and  HUD  audits  and  reviews  all  have 
consistently  found  that  the  Reserve  for 
Replacement  funds  do  not  have 
excessive  balances  to  cover  project 
needs. 

(2)  Revisions  to  the  method  of 
calculating  equity:  HUD  may  consider 
revising  the  method  of  calculating  equity 
based  on  the  new  appraised  value  as 
residential  rental  housing,  minus  the 
total  outstanding  financial  debt  and 
encumbrances,  to  arrive  at  a  new  equity 


based  on  which  the  six  percent  rate  of 
return  on  equity  is  applied. 

(3)  Prevision  of  insurance  for  an 
equity  loan,  HUD  may  approve  and 
insure  an  Equity  Loan  under  section 
241(f).  The  Owner  would  be  required  to 
seek  out  a  mortgagee  to  submit  an 
application  for  processing,  and  such 
processing  and  loan  approval  would  be 
carried  out  in  a  pro  forma  manner. 

(4)  Provision  of  Flexible  Subsidy 
assistance;  To  provide  financial 
assistance  under  the  Flexible  Subsidy 
Program  in  order  to  cure  financial 
difficulties  and/or  to  fund  deferred 
maintenance  needs  or  the  provision  of 
capital  improvements  for  the  project. 

Though  the  legislative  and  regulation 
provisions  covering  prepayment  include 
capital  improvement  loans  as  a  possible 
incentive,  the  Department  does  not  plan 
to  implement  the  Capital  Improvements 
Loan  Program  at  this  time.  However,  the 
need  for  capital  improvements  can  be 
met  through  the  Flexible  Subsidy 
Program  as  stated  above. 

(5)  An  increase  in  the  allowable 
distributions,  or  other  measures  to 
increase  the  rate  of  return;  Increasing 
the  allowable  distribution  by  increasing 
the  current  six  percent  rate  to  some 
higher  agreed  upon  amount. 

(6)  An  increase  in  the  rents  permitted 
under  an  existing  Section  8  Contract. 

Section  8,  in  and  of  itself,  is  not  a  real 
inducement  not  to  prepay,  but  a  funding 
mechanism  to  make  it  possible  for  the 
Owner  to  collect  rents  from  those 
tenants  whose  30  percent  of  income 
would  not  meet  the  approved  rent. 
Therefore,  on  a  case-by-case  basis, 
subject  to  Appropriations  Act  funding, 
the  Department  would  consider 
providing  some  form  of  Section  8 
assistance  for  those  particular  tenants. 

E.  Submission  of  the  Plan  of  Action: 

The  Plan  of  Action  should  be 
submitted  to  HUD  only  upon  completion 
of  all  required  information.  It  should 
meet  the  requirements  in  such  a  manner 
as  to  show  and  demonstrate,  as 
thoroughly  and  accurately  as  possible, 
how  the  legislative  and  regulatory 
mandates  are  met.  Any  and  all  portions 
of  the  plan  involving  participation  or 
involvement  by  third  parties  shall  be 
endorsed,  certified  or  otherwise  verified 
or  signed,  as  appropriate.  Specifically, 
the  market  analysis  or  appraisal  must  be 
signed  and  dated  by  a  recognized 
Appraiser. 

Finally,  the  completed  package  must 
be  dated  and  signed  by  the  Project 
Owner  of  Record  (General  Partner)  and 
submitted  in  triplicate  to  the  HUD  Office 
in  the  jurisdiction  of  the  subject  housing 
project. 


For  Each  Project  Where  Project  Owner 
Submits  a  I^an  of  Action 

(1)  Complete  the  following  sections  of 
the  front  page  of  Form  HUD-92013, 
attached: 

(a)  Section  A,  all 

(b)  Section  C,  all 

(c)  Section  D,  blocks  7  through  12 

(d)  Section  E,  all 

(e)  Section  F,  all  (including  F-1) 

(2)  Complete  Information  for  Project 
Rent  Roll,  unit-by-unit.  Format  attached. 
(Two  separate  forms) 

(3)  Submit  completed  Form  HUD- 
92013  and  Rent  Roll  Formats  with,  and 
as  part  of.  The  Plan  of  Action. 

BIUING  CODE  4210-32-M 
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U  S    DEPARTMENT  OF  MOUSING  AND  UB8AN  DEVELOPMENT 
MOUSlNG-f  EOEHAL  HOUSING  COMMISSlONEH 

APPLICATION  FOR  MULTIFAMILY  HOUSING  PROJECT 
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SECTION  B    PURPOSE  Of  ATTLICATION 
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Rent  Roll  Format— Information  on  Tenant  income  and  Rent  on  hand  at  the  Project  as  of  Date  of  Appraisal 


A 

B 

C 

0 

E 

F 

Q 

H 

1 

J 

K 

L 

M 

Project 

Name: 

, 

Proiect 

Number 

Unit 

Tenant 

UnH  Type. . 

Tenant 

Base  Rent 

Personal 

Total  Rent . 

LMSA 

Total  Rent 

30 

Existing 

Market 

LoevestCM 

No.. 

Name. 

Adi. 
Income. 

Benefit 
Ex- 
pense. 

Section 
8. 

Actually. 

Percent 
of 

Adjust- 
ed 
Incofne. 

FMR. 

Rent  by 
Com- 
parison. 

Cols 
U.K.L 

Rent  Rou  Format— Infomiation  on  Tenant  Income  and  Rent  on  hand  at  the  Project  on  January  1 , 1 987 
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Proclamation  5903  of  November  6,  1988 

National  Hospice  Month,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Hospice  care  helps  terminally  ill  people  cope  physically  and  emotionally  with 
illness  and  helps  their  families  cope  with  grief.  To  achieve  these  goals, 
hospices  offer  an  intimate  approach  for  both  patient  and  family  that  encom- 
passes medical  care,  relief  from  pain,  and  encouragement  to  continue  in  loving 
family  relationships.  Observance  of  National  Hospice  Month,  1988,  provides 
Americans  with  the  chance  to  learn  more  about  hospice  care  and  its  purposes. 

Hospices  offer  compassionate,  planned  care  by  interdisciplinary  teams  of 
doctors,  nurses,  therapists,  home  health  aides,  homemakers,  volunteers,  social 
workers,  and  pastoral  and  other  counselors.  All  of  these  people  see  to  the 
varied  needs  of  patients  and  families*.  At  present,  small  hospices,  staffed 
largely  by  volunteers,  are  supplying  much  of  the  care  to  those  in  need,  often 
without  charge.  But  hospice  care  is  increasingly  a  part  of  health  care  in 
America.  Medicare  has  begun  certifying  hospices;  Medicaid  programs  will 
provide  hospice  care;  and  many  private  insurance  companies  already  offer 
hospice  benefits. 

During  this  special  month  of  observance  and  in  the  future,  we  can  all  be  aware 
that  hospices  make  it  possible  for  terminally  ill  people  to  have  a  natural  death 
in  the  comforting  knowledge  that  their  loved  ones  will  not  face  their  loss 
imprepared  or  alone.  We  can  be  grateful  for  the  reverence  thus  shown  for  the 
sanctity  of  life  and  human  dignity. 

The  Congress,  by  Public  Law  100-405,  has  designated  November  1988  as 
"National  Hospice  Month"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  1988  as  National  Hospice  Month.  I 
urge  all  government  agencies,  the  health  care  community,  appropriate  private 
organizations,  and  the  people  of  the  United  States  to  observe  the  month  of 
November  with  appropriate  programs  and  activities  to  recognize  and  support 
hospice  care. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Filed  11-8-88;  11;18  am) 
Billing  code  3195-01-M 


Proclamation  5904  of  November  6,  1988 

National  Women  Veterans  Recognition  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  history,  women  have  been  among  the  patriots  who  have 
defended  our  land  and  liberty  from  every  enemy.  Many  women  have  served  in 
the  military,  in  occupations  from  pilot  to  nurse  and  in  both  peacetime  and  war. 
We  owe  all  of  them  a  special  debt  of  gratitude  for  their  part  in  advancing  the 
promise  of  freedom.  We  do  well  to  recall  that  we  owe  appreciation  to  our 
many  veterans  of  military  service  who  are  women. 

Today,  the  number  of  women  serving  in  the  military,  and  thus  the  nimiber  of 
women  veterans,  continues  to  grow;  women  veterans  now  comprise  4.4  per- 
cent of  the  total  veteran  population.  They  continue  to  enrich  our  country  in 
civilian  life  as  they  bring  their  skills  and  patriotism  to  bear  in  communities 
across  America.  Let  us  use  the  welcome  occasion  of  National  Women  Veter- 
ans Recognition  Week,  1988,  to  honor  the  service,  sacrifice,  and  love  of 
country  so  gladly  given  by  our  women  veterans. 

To  create  greater  public  awareness  and  recognition  of  the  many  achievements 
of  women  veterans,  the  Congress,  by  Public  Law  100-514,  has  designated  the 
week  of  November  6  through  November  12,  1988,  as  "National  Women 
Veterans  Recognition  Week"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  6  through  November  12, 
1988,  as  National  Women  Veterans  Recognition  Week.  I  encourage  all  Ameri- 
cans and  government  officials  at  every  level  to  celebrate  this  week  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Agency  for  International  Development 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

Agricultural  Marketing  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Perishable  Agricultural  Commodities  Act  Industry 
.  Advisory  Committee,  45530 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Forest  Service 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

NOTICES 

Senior  Executive  Service: 

I  Performance  Review  Boards;  membership;  correction, 

'  45656 

Air  Force  Department 

NOTICES 

Meetings: 

Scientific  Advisory  Board,  45532,  45533 
I      (2  documents] 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  domestic: 

Varroa  Mite  Negotiated  Rulemaking  Advisory  Committee 
I  Meeting,  45484 

NOTICES 

Animal  welfare  lists: 
Horse  protection — 
Disqualification  under  Horse  Protection  Act;  correction, 
I  45656 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTICES 

Passenger  cruise  ships;  sanitation  inspection 
Reporting  method;  proposed  change,  45584 

Civil  Rights  Commission 

NOTICES 

Meetings;  advisory  committees: 

Tennessee,  45531 
Meetings;  Sunshine  Act,  45655 

Commerce  Department 

See  also  National  Oceanic  and  Atmospheric 

Administration;  National  Technical  Information  Service 
PROPOSED  RULES 
Human  subjects,  protection;  model  policy,  45661 

Consumer  Product  Safety  Commission 

PROPOSED  RUlfS 

Human  subjects,  protection;  model  policy,  45661 


Customs  Service 

PROPOSED  RULES 

Articles  conditionally  free,  subject  to  a  reduced  rate,  etc. 
and  merchfmdise  entry 
Ethyl  alcohol  for  nonbeverage  purposes.  45485 

Defense  Department 

See  also  Air  Force  Department;  Defense  Logistics  Agency; 

Engineers  Corps;  Navy  Department 
RULES 

Civilian  health  and  medical  program  of  uniformed  ser\'ices 
(CHAMPUS): 
Cardiorespiratory  monitor  durable  medical  equipment 
(DME)  benefit,  45461 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  bills  of  lading  under  cost-reimbursement 
contract  audit  by  GSA,  45742 
Human  subjects,  protection;  model  policy,  45661      [ 
NOTICES  ' 

Agency  information  collection  activities  under  OMB  review, 
45532 

Defense  l.oglstics  Agency 

RULES 

Conflict  of  interests,  45462 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Hoffman-La  Roche  Inc.,  45605 
Hueytown  Discount  Drugs,  45605 
Sonntag,  Robert  W.,  M.D.,  45606 
Williamson,  William  T.,  M.D.,  45607 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Consumers'  Gas  Co.  Ltd.,  45534 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Handicapped  education  program — 
Training  personnel,  45730 
PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Handicapped  children's  early  education  program,  and 
handicapped  persons  postsecondary  education 
program,  45684 
Handicapped  education  program — 
Training  personnel,  45739 
(2  documents) 

Employment  Standards  Administration 

See  also  Wage  and  Hour  Division 

RULES 

Homeworkers;  employment  in  industries;  restrictions  and 
recordkeeping  requirements,  45706 
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PROPOSED  RULES 

Fair  Labor  Standards  Act: 
Workers  with  disabilities  under  special  certificates; 
employment;  correction,  45657 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 

Information  Administration;  Federal  Energy  Regulatory 
Commission 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

Energy  Information  Administration 

NOTICES 

Forms;  availability,  etc.: 
Nonresidential  buildings  energy  consumption  survey, 
45534 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Washington,  DC,  and  vicinity  local  flood  protection 
project,  45533 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Health  and  safety  data  reporting — 
Period  terminations;  correction.  45658 
PROPOSED  RULES 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  45523 
Human  subjects,  protection;  model  policy,  45661 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Coquille  River,  OR,  45519 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

45544 
Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  45545 
Weekly  receipts,  45546 
Meetings: 

Science  Advisory  Board,  45546 
Pesticide  registration,  cancellation,  etc.: 

Sandoz  Crop  Protection  Corp.  et  al.;  correction,  45656 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  45547-45565 
(4  documents) 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Presidential 

Documents;  Science  and  Technology  Policy  Office; 
Trade  Representative,  Office  of  United  States 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings: 
National  Crime  Information  Center  Advisory  Policy 
Board,  45608 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Arkansas,  45479 
Florida,  45480 


Hawaii,  45480 
(2  documents) 

Louisiana,  45481 

Maine,  45481 

Oklahoma,  45481 

Oregon,  45482 

Tennessee,  45482 

Texas,  45482 
PROPOSED  RULES 
Radio  broadcasting: 

Class  II-S  and  Class  III-S;  enhanced  nighttime  operation, 
45524 
Radio  stations;  table  of  assigrunents: 

California,  45523 

Illinois,  45524 
Television  stations;  table  of  assignments: 

California,  45524 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45582 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Abilene  Radio  Partnership  et  al.,  45582 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Mississippi  Power  &  Light  Co.  et  al.,  45536 
Natural  gas  certificate  filings: 

Tennessee  Gas  Pipeline  Co.  et  al.,  45537 
Applications,  hearings,  determinations,  etc.: 

Alabama-Termessee  Natural  Gas  Co.,  45539 

CNG  Transmission  Corp.,  45539 

East  Tennessee  Natural  Gas  Co..  45539 

El  Paso  Natural  Gas  Co..  45540 

Inter-City  Minnesota  Pipelines  Ltd.,  Inc.,  45540 

Mid  Louisiana  Gas  Co..  45540 

Mississippi  River  Transmission  Corp.,  45541 
(2  documents) 

National  Fuel  Gas  Supply  Corp.,  45541 

Natural  Gas  Pipeline  Co.  of  America.  45541 

Panhandle  Eastern  Pipe  Line  Co.,  45542 

Questar  Pipeline  Co..  45542 

Sea  Robin  Pipeline  Co.,  45542 

Tennessee  Gas  Pipeline  Co.,  45543 

Transwestem  Pipeline  Co..  45543 

Federal  Highway  Administration 

NOTICES 

Meetings: 
National  Motor  Carrier  Advisory  Committee.  45R47 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Acquisition,  development,  construction  loans;  accounting 
policy,  45454 
PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 

Bonds  for  directors,  officers,  employees,  and  agents:  form 
and  amount.  45484 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

45583 
Applications,  hearings,  determinations,  etc.: 

Farmers'  &  Mechanics  Savings  Bank,  S.L.A..  45583 
Home  Federal  Savings  &  Loan  Association,  45583 


Federal  Retirement  Tfirfft  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  45655 

Federal  Trade  Commission 

RULES 

Door-to-door  sales;  cooling-off  period.  45455 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plan/environmental 

statements;  availability,  etc.: 
I    Alaska  Peninsula  National  Wildlife  Refuge,  AK,  45601 
I    Becharof  National  Wildlife  Rehige.  AK,  45601 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  subjects;  protection;  informed  consent,  etc.,  45678 

NOTICES 

Laser  variance  approvals,  •"♦'^.: 

Laser  Productions  et  al.,  45584 
Medical  devices;  premarket  approval: 

In  A  Wink  (Lensept)  Cleaning  Solution,  45587 
Meetings: 

Consumer  information  exchange.  45587 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Eldorado  National  Forest,  CA,  45530 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  bills  of  lading  under  cost-reimbursement 
contract  audit  by  GSA.  45742 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
National  Institutes  of  Health;  PubHc  Health  Service 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Arkansas,  45587 
Privacy  Act;  systems  of  records,  45588 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 

Minerals  Management  Service;  Reclamation  Bureau; 
I         Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 


Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices, 
45603 

Compensated  intercorporate  hauling  operations,  45603 

Declaratory  order  petitions — 
Regular  Common  Carrier  Conference,  45603 
Railroad  operation,  acquisition,  construction,  etc.: 

Midwest  Coal  Handling  Co.,  Inc.,  45604 
Railroad  services  abandonment: 

Norfolk  &  Western  Railway  Co.  et  al.,  45604 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Federal  Bureau 

of  Investigation 
PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

NOTICES 

Pollution  control;  consent  judgments: 
Cleveland  Wrecking  Co.  et  al..  45605 

Labor  Department 

See  also  Employment  Standards  Administration;  Mine 

Safety  and  Health  Administration;  Occupational  Safety 
and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration;  Wage  and  Hour  Division 

NOTICES 

Homeworkers;  employment  in  industries;  reporting  and 
recordkeeping  requirements,  45608 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming;  correction,  45597 
Environmental  statements;  availability,  etc.: 

Amoco  CO2  projects,  WY  and  MT,  45598 

CaUfomia  Section  202  wilderness  study  areas;  correction. 
45598 
Meetings: 

Fort  Union  Regional  Coal  Team,  45599 

Medford  District  Advisory  Council,  45597 
Motor  vehicle  use  restrictions: 

Wyoming,  45596 
Oil  and  gas  leases: 

Utah,  45596 

Wyoming,  45597 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  45599 

California,  45597 
Resource  management  plans,  etc.: 

Judith,  Valley,  and  Phillips  Resource  Areas,  MT,  45600 
Survey  plat  filings: 

Colorado,  45599 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  45655 
(3  documents) 

Management  and  Budget  Office 

NOTICES 

Audits  of  institutions  of  higher  education  and  other 

nonprofit  organization  (Circular  A-133)  proposed,  45744 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Metal  and  nonmetal  mine  safety  and  health: 
Explosives;  update  and  clarification  of  standards,  45487 
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Mineral*  Management  Servica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gulf  of  Mexico  OCS— 
Oil  and  gas  operations,  45601 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commeicial  bills  of  lading  under  cost-reimbursement 
contract  audit  by  GSA,  45742 
Human  subjects,  protection;  model  policy,  45661 

National  Foundation  on  the  Arts  and  the  Huntanitles 

NOTICES 

Meetings: 
Dance  Advisory  Panel,  45630 
Museum  Advisory  Panel,  45630 
Music  Advisory  Panel,  45631 
Music  Program  Advisory  Panel,  45631 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Consumer  information: 
Vehicle  owners'  manuals;  safety-related  defect 
information,  45527 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  45591 
National  Heart,  Lung,  and  Blood  Institute,  45592 
National  Institute  of  Allergy  and  Infectious  Diseases, 

45592 
National  Institute  of  Dental  Research,  45592 
National  Institute  of  Environmental  Health  Sciences, 
45592,  45593 
(2  documents) 
Recombinant  DNA  Advisory  Committee,  45591 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Beltran,  Fehpe,  45531 
Daspit,  ]ame8  E.,  45531 

National  Science  Foundation 

PROPOSED  RULES 

Hiunan  subjects,  protection;  model  policy,  45661 
NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  45631 
Meetings: 

Geography  and  Regional  Science  Advisory  Panel,  45631 

Metabolic  Biology  Advisory  Panel,  45632 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Research  Biochemicals,  Inc.,  45532 
XOMA  Corp.,  45532 


Navy  Department 

NOTICES 

Meetings: 
Naval  Research  Advisory  Committee,  45534 

Nuclear  Regulatory  Commission 

RULES 

Plants  and  materials;  physical  protection: 
Strategic  special  nuclear  material;  fuel  facilities 
possessing  formula  quantities  safeguards 
requirements,  45447 
NOTICES 

Environmental  statements;  availability,  etc.: 
Consumers  Power  Co..  45632.  45633 
(2  documents) 
Operating  Ucenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices;  correction,  45633 
Applications,  hearings,  determinations,  etc.: 
GPU  Nuclear  Corp.  et  al.,  45634 

Occupational  Safety  and  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Construction  Safety  and  Health  Advisory  Committee, 
45624 
Meetings: 

Construction  Safety  and  Health  Advisory  Committee, 
45624 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Emergency  Medical  Associates,  Inc.,  et  al.,  45624 
Truman  Arnold  Co.  Profit  Sharing  Plan  et  al.,  45626 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Dallas,  LA,  45635 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Craniofacial  Awareness  Week,  National  (Proc.  5905), 
45443 
EXECUTIVE  ORDERS 

Committees,  establishment,  renewal,  termination,  etc.: 
Railroad  labor  dispute;  emergency  board  (EO  12655), 
45445 
ADMINISTRATIVE  ORDERS 

Iran  emergency;  continuation  (Notice  of  November  8,  1988), 
45750 

Public  Health  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  National  Institutes  of  Health 
NOTICES 

Medical  technology  scientific  evaluations: 
Extracorporeal  shock  wave  lithotripsy  (ESWL)  for 
treatment  of  gallstones,  45593 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control,  45593 


Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
San  Jacinto  Project,  TX,  45600 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Etiologic  agents,  45525 

Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 

Meetings: 
Advisory  Board,  45648 

Science  and  Technology  Policy  Office 

NOTICES 

Protection  of  human  subjects;  final  model  Federal  policy, 
45660 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  45636 
Boston  Stock  Exchange,  Inc.,  et  al.,  45635 
Depository  Trust  Co.,  45636,  45638 

(2  documents) 
National  Association  of  Securities  Dealers,  Inc.,  45640, 
45643 
(2  documents) 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange,  Inc.,  45645 
Philadelphia  Stock  Exchange,  Inc.,  45645 
Applications,  hearings,  determinations,  etc.: 
I     Public  utility  holding  company  filings,  45643 
Sheller-Globe  Corp.,  45646 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation: 
Indiana,  45459 

Trade  Representative,  Office  of  United  States 

NOTICES 

Customs  Cooperation  Council,  Harmonized  System 

Committee;  U.S.  participation,  45646 
Generalized  System  of  Preferences: 
Hearings;  location  change,  45647 


Transportation  Department 

See  also  Federal  Highway  Administration;  National 

Highway  Traffic  Safety  Administration;  Research  and 
Special  Programs  Administration;  Saint  Lawrence 
Seaway  Development  Corporation 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 

Treasury  Department 

See  also  Customs  Service 

NOTICES 

Notes,  Treasury: 

D— 1998  series,  45649 

U— 1991  series,  45648 

Veterans  Administration 

PROPOSED  RULES 

Human  subjects,  protection;  model  policy,  45661 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45654 

Wage  and  Hour  Dhrision 

RULES 

Homeworkers;  employment  in  industries;  restrictions  and 
recordkeeping  requirements,  45706 

PROPOSED  RULES 

Fair  Labor  Standards  Act: 
Workers  with  disabihties  under  special  certificates; 
employment;  correction,  45657 


Separate  Parts  In  This  Issue 

Part  II 

Protection  of  Human  Subject  (17  departments  and  agencies), 
45660 

Part  ill 

Department  of  Education,  45684 

Part  IV 

Department  of  Labor,  Wage  and  Hour  Division  and 
Employment  Standards  Administration,  45706 

PartV 

Department  of  Education,  45730 

Part  Vi 

Department  of  Defense,  General  Services  Administratio.i, 
and  National  Aeronautics  and  Space  Administration, 
45742 

Part  VII 

Office  of  Management  and  Budget,  45744 

Part  VIII 

The  President,  45750 
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The  President 


Proclaniation  5905  of  November  7,  1988 

National  Craniofacial  Awareness  Week,  1988 


|IR  Doc.  88-26215 
Filed  11-8-88:  3:06  pm] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Craniofacial  conditions  of  some  kind  affect  approximately  465,000  people  in 
the  United  States  each  year.  Hereditary  and  congenital  conditions  such  as 
Down  Syndrome  and  cleft  lip  and  palate  are  the  leading  reasons  for  facial 
disfigurement.  Hundreds  of  thousands  of  others  suffer  facial  disfigurement 
from  cancer.  Advanced  medical  technology  can  save  people  who  might  other- 
wise die  from  accidents  or  bums,  but  their  faces  remain  affected.  People  with 
craniofacial  conditions  often  experience  emotional  isolation  and  rejection  and 
live  in  seclusion  from  society. 

Now,  various  foundations  and  institutions  are  addressing  their  needs.  They 
have  begun  to  fund  programs  for  research  and  education  regarding  craniofa- 
cial conditions,  to  initiate  the  funding  of  surgical  and  nonsurgical  treatment  for 
people  from  our  country  and  around  the  world,  and  to  seek  people  who  can  be 
helped. 

Mutual  support  organizations  now  forming  are  dedicated  to  helping  the  facial- 
ly disfigured,  their  families,  and  the  professionals  who  care  for  them.  Through 
newsletters  and  computer  linkages,  people  throughout  our  Nation  offer  shared 
experiences  and  resources  for  recovery.  These  praiseworthy  mutual  support 
groups  encourage  people  to  esteem  the  person  behind  every  face. 

Because  of  the  difficulties  of  looking  "different,"  it  is  important  that  the  public 
understand  the  exceptional  challenges  confronting  people  with  craniofacial 
conditions.  Personal  and  community  outreach  efforts  to  befriend  and  assist 
these  people  deserve  our  cooperation,  participation,  and  recognition. 

The  Congress,  by  House  Joint  Resolution  573,  has  designated  the  week  of 
November  13  through  November  19,  1988,  as  "National  Craniofacial  Aware- 
ness Week"  and  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  13  through  November  19, 
1988,  as  National  Craniofacial  Awareness  Week.  I  call  upon  the  people  of  the 
United  States  and  concerned  organizations  to  observe  that  week  with  appro- 
priate programs,  ceremonies,  and  activities  that  foster  awareness  about  cran- 
iofacial conditions  and  the  continuing  efforts  to  lessen  the  suffering  of  people 
afflicted. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Presidential  Documents 


(FR  Doc.  88-26216 
Filed  ll-S-«8;  3:07  pmj 
Billing  code  3195-01-M 


Executive  Order  12655  of  November  7,  1988 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  the  Port  Authority  Trans-Hudson  Corporation  and 
Certain  of  Its  Employees  Represented  by  the  Transportation 
Communications  Union-Carmen  Division 


A  dispute  exists  between  the  Port  Authority  Trans-Hudson  Corporation  and 
certain  of  its  employees  represented  by  the  Transportation  Communications 
Union-Carmen  Division. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (the  "Act"). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish  an 
emergency  board  pursuant  to  Section  9A  of  the  Act  (45  U.S.C.  Section  159a). 

Section  9A(e)  of  the  Act  provides  that  the  President  upon  such  a  request,  shall 
appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW.  THEREFORE,  by  the  authority  vested  in  me  by  Section  9A  of  the  Act,  it 
is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  established,  a  board  of  three 
members  to  be  appointed  by  the  President  to  investigate  this  dispute.  No 
member  shall  be  pecuniarily  or  otherwise  interested  in  any  organization  of 
railroad  employees  or  any  carrier.  The  board  shall  perform  its  functions 
subject  to  the  availability  of  funds. 

Sec.  2.  Report.  Within  30  days  after  creation  of  the  board,  the  parties  to  the 
dispute  shall  submit  to  the  board  final  offers  for  settlement  of  the  dispute. 
Within  30  days  after  submission  of  final  offers  for  settlement  of  the  dispute, 
the  board  shall  submit  a  report  to  the  President  setting  forth  its  selection  of  the 
most  reasonable  offer. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  Section  9A(h)  of  the  Act,  from 
the  time  a  request  to  establish  a  board  is  made  imtil  60  days  after  the  board 
makes  its  report,  no  change,  except  by  agreement,  shall  be  made  by  the 
parties  in  the  conditions  out  of  which  the  dispute  arose. 

Sec  4.  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  Order. 


THE  WHITE  HOUSE, 
November  7.  1988. 
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Editorial  note:  For  a  White  House  announcement  on  the  estabhshment  of  the  emergency  board, 
dated  Nov.  7,  see  the  Weekly  Compilation  of  Presidential  Documents  (vol.  24,  no.  45). 
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This  sc-^ion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
tjy  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 70,  and  73 

Safeguards  Requirements  for  Fuel' 
Facilities  Possessing  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material 

AQENCV:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
physical  protection  and  security 
personnel  performance  regulations  and 
its  design  basis  threat  for  fuel  facilities 
possessing  formula  quantities  of 
strategic  special  nuclear  material 
(SSNM)  to  require  protection  equivalent 
to  that  in  place  at  comparable 
Department  of  Energy  (DOE)  fuel 
facilities.  These  changes  have  been 
prompted  by  a  recent  study  that 
compared  NRC's  security  requirements 
for  SSNM  with  DOE's  recently  upgraded 
secujity  system.  The  changes  are  also 
supported  by  fmdings  from  reviews  of 
safeguards  event  reports,  Regulatory 
Effectiveness  Reviews,  and  inspection 
reports.  The  amendments  provide 
greater  assurance  that  physical 
protection  measures  at  these  fuel 
facilities  can  protect  against  theft. 
EFFECTIVE  DATE:  December  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Sandra  Frattali,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
492-3773;  or  Kristina  Z.  Jamgochian, 
Division  of  Safeguards  and 
Transportation,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
492-0360. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  1974.  a  national  goal  was 
established  that  nuclear  weapons- 
usable  material  whether  in  the  licensed 
or  license-exempt  sector,  should  receive 
fully  adequate  and  essentially 
comparable  levels  of  protection.  The 
objective  of  providing  comparable 
protection  for  SSNM  has  been  reiterated 
in  a  number  of  subsequent 
communications  by  the  National 
Security  Council,  Energy  Research  and 
Development  Administration  (now 
DOE).  Department  of  Defense,  and  NRC. 
In  consonance  with  this  objective, 
reviews  have  been  conducted 
periodically  by  joint  NRC/DOE  review 
teams.  The  findings  from  the  most  recent 
review  (1986)  indicated  that  DOE  has 
placed  increased  emphasis  on  guard 
weaponry,  training,  and  tactical 
response  exercises  and  has  upgraded 
some  physical  security  measures.  To 
maintain  comparability  with  DOE  as 
well  as  to  respond  to  recent  NRC 
security  reviews,  the  NRC  is  amending 
its  physical  protection  regulations  for 
licensed  fuel  facilities  possessing 
formula  quantities  of  SSNM.  These 
facilities  are:  General  Atomics.  La  Jolla. 
California;  Nuclear  Fuel  Services,  Erwin, 
Tennessee;  Babcock  and  Wilcox. 
Lynchburg,  Virginia;  and  United  Nuclear 
Corporation,  Montville,  Connecticut. 
Although  the  Fort  St.  Vrain  reactor 
(Colorado)  uses  high  enriched  uranium 
fuel,  it  is  not  subject  to  these  upgrades 
because  of  the  extensive  processing 
required  to  yield  weapons  usable 
material  and  because  of  the  weight  of 
the  fuel  elements  and  their  low 
concentration  of  uranium.  Pursuant  to  10 
CFR  73.5.  the  Commission  will  initiate 
an  exemption  from  the  new 
requirements  for  Fort  St.  Vrain.  These 
amendments  will  provide  greater 
assurance  that  security  systems  and 
security  force  capabilities  at  these 
facilities  are  comparable  to  those  used 
by  DOE.  A  remaining  comparability 
issue  relates  to  the  use  of  deadly  force 
by  licensee  guards.  This  issue  is  being 
addressed  separately  and  is  not  covered 
by  these  amendments. 

On  December  31. 1987,  the  NRC 
published  in  the  Federal  Register  (52  FR 
49418)  a  proposed  rule  for  upgrading 
safeguards  requirements  for  licensea 
fuel  facilities  possessing  formula 
quantities  of  SSNM.  The  upgrades  called 


for.  (1)  Security  system  performance 
evaluation  throu^  tactical  response 
exercises,  (2)  night  firing  qualification 
for  guards  using  all  assigned  weapons, 
(3)  search  of  100  percent  of  entering 
persoimel  and  packages  (for  explosives, 
firearms,  and  incendiary  devices),  (4) 
posting  of  armed  guards  at  MAA  control 
points.  (5)  providing  two  separate 
physical  personnel  barriers  around  the 
protected  area,  and  (6)  revision  of  the 
design  basis  threat  at  these  fuel 
facilities  to  include  land  vehicle  use  by 
adversaries  attempting  to  commit  theft 
and  require  the  implementation  of 
countermeasures  to  prevent  forcible 
vehicle  entry  into  the  protected  area. 
The  comment  period  ended  on  March  30, 
1988. 

Summary  of  Public  Comment 

Letters  of  comment  were  received 
from  six  respondents:  four  from  fuel 
facility  licensees,  one  from  DOE,  and 
one  from  a  manufacturer  of  fences  who 
submitted  specifications  on  a  type  of 
security  fence  but  did  not  comment  on 
the  rule  itself.  Copies  of  comment  letters 
are  available  for  public  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Docimient  Room  at  2120  L  Street  NW., 
Lower  Level,  Washington,  DC. 

A  simimary  of  the  public  comments 
and  their  resolution  follows.  The 
comments  are  organized  in  the  following 
categories: 

1.  Performance  Evaluation  Through 
Tactical  Response  Exercises  and 
Tactical  Response  Teams  (TRT); 

2.  Guard  Force  Weaponry; 

3.  Personnel.  Package,  and  Material 
Entrance  Search; 

4.  Protected  Area  Physical  Barriers. 

1.  Performance  Evaluation  Through 
Tactical  Response  Exercises  and 
Tactical  Response  Teams 

Under  the  proposed  rule,  affected 
licensees  would  conduct  tactical 
response  exercises  for  each  guard  force 
shift  on  a  quarterly  basis.  The  exercises 
would  demonstrate  the  guard  force  state 
of  readiness  and  test  the  effectiveness  of 
delay  mechanisms,  alarm  and 
communication  systems,  response  times, 
deployment  of  response  forces,  firing 
skills  (simulated),  and  tactical 
maneuvers.  The  results  would  be  used 
to  determine  whether  additional  training 
or  security  system  improvements  are 
needed.  The  exercises  are  not  intended 
to  be  viewed  in  terms  of  "pasb"  or  "fail." 
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The  quarterly  exercises  could  be  of 
short  duration,  would  have  at  least  one 
exercise  per  guard  shift,  and  would 
cumulatively  represent  the  various 
lighting  conditions  during  a  24-hour  day. 
Each  year,  at  least  two  of  the  quarterly 
exercises  for  each  shift  would  include 
force-on-force  scenarios.  Also  proposed 
was  an  additional,  more  extensive 
annual  exercise  to  be  observed  by  NRC 
representatives  that  would  include 
force-on-force  scenarios. 

One  letter  of  comment  stated  that 
quarterly  exercises  are  more  frequent 
than  necessary  and  requested  a 
reduction  in  the  number  of  exercises  to 
one  per  shift  every  four  months.  Another 
respondent  requested  that  ther  NRC 
observe  one  of  the  quarterly  force-on- 
force  exercises  rather  than  have  the 
hcensee  conduct  a  special  annual 
exercise.  A  third  respondent  requested 
clarification  of  the  number  of  exercises 
and  how  much  prior  notice  the  NRC 
needed  before  the  NRC-observed  annual 
exercise. 

The  NRC  staff  accepts  that  a  routine 
of  13  exercises  per  year,  seven  of  which 
are  force-on-force  (based  on  a  three- 
shift  operation,  one  exercise  per  shift 
per  quarter,  plus  one  annual  exercise) 
can,  over  time,  become  less  effective 
due  to  their  frequent  repetition  and 
reduced  learning  curve.  Therefore,  this 
final  rule  is  being  modified  to  require  a 
licensee,  during  the  first  year  of  rule 
implementation,  to  conduct  a  total  of  12 
exercises  (one  exercise  per  quarter  per 
shift),  half  of  which  are  to  be  force-on- 
force.  The  NRC  will  observe  one  of  the 
quarterly  force-on-force  exercises  and 
will  not  require  an  additional  annual 
exercise.  This  reduces  the  number  of 
exercises  during  the  first  year  of 
compliance  to  12  for  a  three-shift 
operation.  During  the  second  year  and 
each  year  thereafter,  licensees  will  be 
required  to  conduct  nine  exercises  per 
year  (one  exercise  per  shift  every  four 
months),  one-third  of  which  will  be 
force-on-force.  with  the  NRC  observing 
one  of  the  force-on-force  exercises.  The 
NRC  is  to  be  notified  60  days  prior  to  an 
NRC-observed,  force-on-force  exercise 
so  that  possible  scheduling  confiicts  can 
be  resolved. 

This  final  rule  requires  licensees  to 
establish  a  designated  TRT  and  replaces 
the  current  general  requirement  for  an 
armed  response  force.  Creation  of  TRTs 
is  expected  to  provide  more  highly 
motivated,  professional,  and  effective 
organizations  to  respond  to  and  prevent 
forceful  attempts  to  remove  SSNM  from 
licensee  sites.  This  rule  also  requires 
that  TRT  m.embers  have  individually 
assigned,  apgraded  weaponry  and  an 
item  of  unifonr  distinctive  and  different 


from  that  of  the  guard  force  (e.g..  cap, 
armband,  etc.). 

One  hcensee  objected  to  the  NRC 
replacing  the  term  "armed  response 
personnel"  with  'Tactical  Response 
Team".  This  licensee  believed  that  it 
should  not  be  restricted  in  selection  of  a 
title,  since  the  title/designation  of  its 
response  force  is  changed  periodically 
for  security  purposes.  The  NRC  does  not 
object  to  a  licensee  using  different  code 
names  or  changing  code  names  for  its 
TRT.  When  amending  the  security  plan, 
however,  a  licensee  shall  use  the  term 
"Tactical  Response  Team". 

This  Hcensee  also  objected  to  the 
proposed  requirement  that  TRT 
members  have  a  distinctive  item  of 
imiform.  It  was  the  licensee's  experience 
that  fostering  a  spirit  of  elitism  among  a 
small  group  of  individuals  within  the 
security  force  often  only  serves  to  create 
a  schism  and  affects  morale 
unfavorably.  The  NRC  accepts  that  the 
estabUshment  of  the  TRT  could  have 
unfavorable  effects  on  the  morale  of 
some  personnel  as  foreseen  by  the 
licensee.  However,  these  negative 
factors,  if  indeed  they  develop,  are  far 
less  important  than  the  need  for  a  highly 
effective  response  capability.  Moreover, 
an  elite  group  within  the  guard  force 
need  not  be  viewed  negatively  by  the 
remaining  guard  force  if  presented 
properly.  All  members  of  a  security 
force  could  be  eligible  to  qualify  as  TRT 
members  (as  opposed  to  being  singled 
out  by  the  licensee).  Ideally,  if  all 
members  of  the  security  force  qualify  as 
TRT  members,  they  can  be  rotated 
through  the  schedule  on  an  equal  basis, 
thereby  alleviating  the  concern  of 
creating  a  separate  elitist  group  and 
making  shift  scheduling  easier. 

The  licensee  was  also  concerned  that 
a  distinctive  item  of  uniform  could  single 
out  TRT  members  to  an  adversary.  The 
NRC  accepts  this  as  a  valid  concern. 
However,  the  distinctive  item  could  be 
small,  such  as  a  pin  or  badge,  and  not 
noticeable  at  a  distance. 

Under  the  proposed  amendment,  TRT 
members  and  guards  who  are  eligible  to 
be  TRT  members  would  have  to 
successfully  complete  training  in 
response  tactics.  The  training  would  be 
in  addition  to  the  individual  training 
currently  required  in  Appendix  B  to  Part 
73.  No  specific  criteria  or  standards  for 
the  training  in  response  tactics  were 
provided  with  the  proposed  rule.  A 
licensee  respondent  suggested  that  the 
NRC  should  establish  minimum 
standards  but  that  the  standards  or 
criteria  should  be  adaptable  to  site- 
specific  situations. 

The  NRC  agrees  with  this  suggestion. 
A  Tactical  Training  Manual  has  been 


developed  for  licensee  use.  The  material 
can  be  adapted  and  used  under  a 
variety  of  conditions  and  circumstances. 
The  manual  provides  viable  approaches 
for  licensees  to  use  in  structuring  site- 
specific  tactical  response  training 
programs. 

2.  Guard  Force  Weaponry 

Under  the  proposed  rule,  all  TRT 
members  would  be  armed  with  9mm 
semiautomatic  pistols.  Many  major  city 
law  enforcement  agencies.  SWAT 
teams,  and  the  U.S.  miUtary  are  shifting 
from  revolvers  to  semiautomatic  pistols 
in  order  to  take  advantage  of  sustained 
fire  capability.  These  police  upgrades 
respond  to  increased  encounters  with 
adversaries  using  more  sophisticated 
weapons.  After  conducting  a  Uteratiu-e 
review  and  discussing  with  various 
agencies  their  rationale  for  converting 
from  revolvers  to  semiautomatic  pistols, 
the  NRC  included  in  the  proposed 
amendments  a  requirement  for  TRT 
members  only  (not  other  security  force 
personnel)  to  be  armed  with  9mm 
semiautomatic  pistols. 

The  Commission  exphcitly  solicited 
public  comment  on  the  requirement  for 
equipping  TRT  members  with 
semiautomatic  pistols  and  on  whether 
the  final  choice  of  weapons  should  be 
left  to  the  Hcensee.  Only  one  response 
(from  a  licensee)  was  received.  It  stated 
that  the  choice  of  weapon  and  caliber  of 
weapon  should  be  left  to  the  individual 
licensee.  This  licensee  beHeves  that  the 
NRC  if  justifying  the  requirement  for  a 
9mm  semiautomatic  pistol  on  the  faulty 
conclusions  (1)  that  greater  firepower 
(increased  availability  of  rounds) 
equates  with  an  enhanced  ability  to  hit 
the  target,  and  (2)  that  the  9mm's  larger 
magazine  (up  to  15  rounds)  and  more 
rapid  action  allows  for  faster  discharge 
of  rounds  and  increased  hit  probability. 
The  licensee  also  stated  that  certain 
types  of  revolvers  could  be  equally 
justified  and  that  after  an  in-depth 
evaluation  of  weapons  and  ammunition 
currently  available,  each  licensee  could 
best  determine  which  meet  the 
requirements  of  the  site. 

The  NRC's  rationale  for  the 
requirement  is  based  on  the  advantages 
of  the  weapon.  The  9mm  has  less  recoil 
than  revolvers  currently  used,  making  it 
easier  to  control,  and  thereby  allowing 
increased  accuracy.  In  light  of  the 
growing  worldwide  trend  among  the 
criminal  element  toward  the  adoption  of 
sophisticated  automatic  and 
semiautomatic  weaponry,  the  9mm 
provides  added  firepower  considered 
necessary  while  maintaining  the 
necessary  high  degree  of  reliability  and 
accuracy.  Additionally,  the 


semiautomatic  pistol  is  easier  to  load  in 
the  dark,  in  the  cold,  or  when  one  is 
under  stress.  In  the  event  adversaries 
armed  with  semiautomatic  weapons 
attack  a  facility  where  TRT  members 
are  equipped  with  standard  six-round 
revolvers,  the  TRT  responders  would 
need  to  reload  ammunition  long  before 
the  opponents  would.  During  reloading. 
TRT  responders  could  be  exposed  to 
deadly  fire  without  defense.  The  ability 
to  sustain  fire  is  of  major  importance. 
This  final  rule  requires  that  all  TRT 
members  be  equipped  with  9mm 
semiautomatic  pistols,  with  qualification 
and  annual  requalification  in  both  day 
and  night  firing  courses.  The  choice  of 
model  and  manufacturer  is  left  to  the 
licensee. 

The  proposed  rule  required  each  TRT 
member  be  armed  with  a  shoulder  fired 
weapon,  and  at  least  one  TRT  member 
carry  a  .30  caliber  or  7.62nun  rifle.  The 
requirement  for  a  heavier  rifle  would 
provide  additional  effectiveness  against 
the  use  of  land  vehicles,  which  is  now 
included  in  the  design  basis  threat. 

Letters  of  comment  on  this  issue  were 
received  from  two  licensees.  One 
licensee  did  not  agree  with  the  large 
caliber  weapon  requirement  and 
recommended  that  this  option  be  left  up 
to  the  Hcensee.  The  licensee  asserted 
that  a  rifle  of  .30  caliber  or  7.62mm  will 
not  immediately  stop  a  vehicle  and  if 
that  was  NRC's  intent,  then  nothing  less 
than  a  .50  caliber  heavy  machine  gun 
would  be  needed.  A  second  licensee 
requested  an  exemption  from  this 
requirement  due  to  the  configuration 
and  limited  size  of  its  facility.  This 
licensee  was  concerned  about  various 
problems  due  to  the  proximity  of  high 
population  areas  and  public  reaction 
and,  therefore,  believed  it  unnecessary 
and  dangerous  to  arm  TRT  members 
with  large  caliber  rifles. 

The  requirement  that  one  TRT 
member  carry  a  rifle  of  at  least  .30 
caliber  or  7.62mm  is  retained  in  the  final 
rulemaking.  The  Commission  believes 
that  additional  capability  should  be 
available  to  defend  against  adversaries 
in  a  vehicle  attempting  to  penetrate  a 
protected  area  boundary.  The  intent  of 
this  requirement  is  not  to  stop  the 
vehicle  immediately,  but  to  disable 
adversaries  inside  the  vehicle.  Any  site- 
specific  considerations  that  licensees 
may  have  once  this  final  rulemaking  iis 
effective  should  be  dealt  with  on  an 
individual  basis  through  appropriate 
procedures. 

Under  the  proposed  rule,  TRT 
members  on  duty  would  be  required  to 
carry  their  individually  assigned 
shotgun  or  semiautomatic  rifle,  with  one 
member  carrying  the  .30  caliber  or 
7.62mm  weapon.  Two  licensee 


respondents  believed  that  the  weapons 
need  not  be  carried  but  should  be 
readily  available  i.e.,  kept  a  strategic 
locations  throughout  the  facility.  Both 
respondents  noted  that  there  were  times 
when  carrying  shoulder  fired  weapons 
was  not  practical  and  were  concerned 
about  the  safety  hazard  involved  should 
the  weapon  have  to  be  laid  down  (i.e.. 
lunch,  restrooms).  Additional  concerns 
were  that  the  weapons  may  be 
functionally  abused  during  the  TRT 
members  normal  activities  of  climbing 
ladders  and  maneuvering  through  close 
areas,  or  contaminated  should  the 
weapon  have  to  be  laid  down  while 
performing  searches  in  material  access 
areas. 

The  requirement  for  TRT  members  to 
carry  their  assigned  shoulder  fired 
weapons  while  on  duty  is  included  in 
this  final  rule.  The  requirement  "to 
carry"  is  not  to  be  interpreted  to  mean 
"hand  carry"  but  to  be  on  the  person  as 
in  a  shoulder  sling.  The  normal  duties  of 
a  TRT  member  should  permit  immediate 
response  and,  therefore,  should  not 
include  routine  searches  at  material 
access  areas.  Likewise,  while  on  lunch 
break,  the  TRT  member  should  be 
reUeved  by  another  TRT-qualified 
security  officer  in  order  to  avoid  the 
need  to  la>  the  weapon  down.  The  main 
rationale  for  TRT  members  to  carry  their 
assigned  weapons  is  to  permit 
immediate  response.  In  the  event  of  an 
adversary  attack  the  timely  delay 
caused  by  retrieving  weapons  from 
strategically  located  repositories  could 
have  an  adverse  impact  on  the 
successful  containment  of  the 
adversaries. 

3.  Personnel,  Package,  and  Material 
Entrance  Search 

Under  the  proposed  amendments, 
search  for  explosives,  firearms,  and 
incendiary  devices  would  be  required  of 
100  percent  of  entering  personnel  and 
packages  except  for  Federal.  State,  and 
local  law  enforcement  personnel  on 
official  duty.  Also,  under  the  proposed 
amendments,  present  exemptions  would 
continue  for  those  delivery  and 
inspection  activities  specifically 
designated  by  the  licensee  and 
approved  by  the  Commission  to  be 
carried  out  within  material  access,  vital, 
or  protected  areas  for  reasons  of  safety, 
security,  or  operational  necessity. 

One  licensee  respondent 
recommended  that  "Q"  cleared  armed 
security  officers  should  be  included  in 
the  exemption  based  on  the  fact  that  it 
could  see  no  benefit  in  performing  a 
prohibited  article  search  on  a  security 
officer  overtly  carrying  a  weapon.  In 
response,  it  is  pointed  out  that  of 
concern  to  the  NRC  is  the  issue  of  an 


insider  attempting  to  introduce  not  only 
firearms,  but  also  explosives  and 
incendiary  devices  inside  a  protected 
area.  Under  this  criterion,  although  a 
security  officer  displays  an  authorized 
handgiin,  searching  the  officer  for 
explosives,  incendiary  devices,  and 
unauthorized  weapons  is  still  necessary 
before  the  officer  enters  a  protected 
area.  Accordingly,  the  proposed  search 
requirement  is  retained  unchanged  in 
the  final  rule. 

4.  Protected  Area  Physical  Barriers 

Under  the  proposed  rule,  the 
perimeter  of  the  protected  area  of  a  fuel 
facility  possessing  formula  quantities  of 
SSNM  would  be  required  to  have  a 
double  physical  personnel  barrier.  The 
two  barriers  would  be  constructed  and 
installed  primarily  to  ensure  the  ability 
to  assess  an  attempted  penetration  of 
the  protected  area  perimeter  at  the  time 
of  the  occurrence  and  secondarily  to 
delay  attempts  of  unauthorized  exit  from 
the  protected  area.  The  present  intrusion 
detection  systems  required  by  NRC 
would  be  located  between  these  two 
barriers. 

In  the  sole  letter  of  comment  regarding 
the  proposed  requirement,  DOE 
recommended  that  the  proposed 
changes  be  deferred  until  a  performance 
analysis  of  the  existing  security  system 
has  been  completed  and  the  need  for 
change  has  been  determined.  In  its 
detailed  comments,  DOE  stated  that  two 
perimeter  fences  are  not  a  DOE 
requirement  and  that  double  fences, 
where  they  have  been  installed,  are 
installed  on  the  basis  of  the  overall 
performance  of  all  security  systems  at 
these  sites.  DOE  pointed  out  that  only 
very  limited  adversary  delay  time  is 
provided  by  a  perimeter  fence,  and  the 
potential  of  a  second  perimeter  barrier 
is  realized  only  if  designed  to  enhance 
assessment.  Relative  to  the  intrusion 
detection  system,  DOE  proposed 
revising  the  requirment  to  call  for 
optimum  use  of  the  present  systems  and 
leaving  the  systems  in  their  current 
locations  until  an  evaluation  of  the 
usefulness  of  these  present  systems 
through  a  performance  exercise  is  made. 

The  NRC  recognizes  that  DOE  has  not 
established  a  generic  requirement  for 
two  perimeter  fences.  However,  all  DOE 
facilities  reviewed  by  the  NRC/DOE 
Comparability  Review  Group  do  have 
double  perimeter  barriers.  The  NRC 
believes  that  the  performance  standards 
achieved  at  these  DOE  facilities,  which 
are  met  in  part  by  double  fences,  should 
be  provided  at  comparable  NRC- 
licensed  facilities. 

In  guidance  to  affected  licensees  NRC 
makes  clear  that  the  intrusion  detection 
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system  and  the  inner  barrier  are  to  be 
positioned  and  constructed  to  assure 
adequate  delay  after  an  intruder  triggers 
an  alarm.  The  delay  must  be  sufficient 
to  permit  a  defender  to  determine 
positively  whether  the  triggering  was 
due  to  an  intruder.  The  interrelationship 
of  the  perimeter  intrusion  detection 
system  and  the  double  barriers  is  so 
close  that  it  is  essential  to  treat 
improvements  to  them  simultaneously. 
Therefore,  it  is  necessary  for  the  overall 
performance  of  the  protection  system 
that  the  double  barrier  system  and 
intrusion  detection  system  locations 
(and  possible  reinstallation)  be  designed 
in  concert.  For  these  reasons,  the  barrier 
requirement  is  retained  in  the  final  rule. 

Other  Changes:  Weapons  Qualification 

These  amendments  require  night  firing 
qualification  and  annual  requaUfication 
by  the  security  force  and  TRT  members 
with  all  weapons  assigned  to  them.  This 
revises  the  current  requirement  for  night 
familiarization  firing  only.  Specified 
courses  (included  in  Appendix  H)  for 
qualification  and  annual  requaUfication 
with  revolvers,  shotguns,  and  rifles  are 
added  as  requirements  in  this  final 
rulemaking.  Licensees  may  develop  and 
sumibt  for  NRC  approval  a  qualification 
course  for  day  firing  for  9mm 
semiautomatic  pistols  which  TRT 
members  must  now  carry.  Additionally, 
licensees  may  also  substitute  shoulder 
firing  for  hip  firing  for  the  day  shotgun 
qualification  course  contained  in 
Appendix  B  to  Part  73  and  reflect  this 
change  in  their  amended  security  plan. 
Licensees  are  required  to  retain  the 
documentation  of  each  qualification  and 
requalification  as  a  record  for  three 
years  after  each  qualification  and 
requalification.  Microfilm  documents  are 
acceptable. 

Implementation 

Currently,  under  conditions  of  license, 
licensees  carry  out  certain  of  the 
measures  called  for  in  the  amendments, 
namely:  (1)  Search  of  100  percent  of 
personnel  and  packages  admitted  to  the 
protected  area,  (2)  posting  of  armed 
guards  at  MAA  control  points,  and  (3) 
night  firing  qualification  for  guards  using 
all  assigned  weapons.  Under  the  new 
amendments,  each  licensee  will  modify 
its  physical  security  plan  to  show  how 
all  of  the  new  requirements  would  be 
carried  out  and  will  submit  the  plan  to 
the  NRC  for  approval  within  180  days 
after  the  effective  date  of  these 
amendments.  The  license  conditions 
listed  earlier  will  be  withdrawn  at  the 
time  that  the  corresponding 
commitments  in  the  approved  plan 
become  effective.  The  licensee  will 
carry  out  the  various  additional  new 


commitments  not  already  implemented 
by  license  conditions  in  the  approved 
plan  commencing  at  various  dates, 
ranging  from  30  to  365  days  after  NRC 
approval  of  the  plan. 

Finding  of  No  Significant  EnviroDinental 
Impact 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  These 
amendments  affect  neither  the  safety  of 
operation  nor  the  routine  of,  or  exposure 
to,  radioactivity  from  fuel  facilities 
possessing  formula  quantities  of  SSNM. 
Their  only  intent  is  to  provide  greater 
protection  against  the  revised  design 
basis  threat  and  thus  reduce  the  risks  of 
theft  of  SSNM  from  these  facilities.  Of 
the  six  measures  proposed,  three  have 
no  identifiable  environmental  impact; 
namely,  initiation  of  security  system 
performance  evaluations  through 
tactical  team  exercises,  night  firing 
qualification  of  guards  using  all  assigned 
weapons,  and  posting  of  armed  guards 
at  MAA  control  points.  The  100  percent 
search  of  entering  personnel  and 
packages  would  require  installation  of 
additional  walk-through  detection 
equipment  which  likely  would  require 
construction  activities  to  expand  or 
modify  the  existing  building  in  which 
this  equipment  is  located.  The 
requirement  regarding  protected  area 
personnel  barriers  would  necessitate 
construction,  on  the  licensee's  property, 
of  a  second  barrier.  Finally,  the 
installation  of  structures  to  prevent 
forcible  vehicle  entry  would  likely 
require  the  deployment  of  vehicle 
barriers  which  would  be  installed  on  the 
licensee's  property  at  or  near  the 
protected  area  boundary  at  points 
accessible  to  vehicles.  These 
construction  activities  at  four  current 
licensee  sites  and  at  any  sites  of  futtu-e 
fuel  facility  licensees  who  require 
possession  of  formula  quantities  of 
SSNM  are  considered  to  have  a  minor 
impact  on  the  environment  and  support 
a  finding  that  the  final  rule  involves  no 
significant  environmental  impact.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW..  Lower  Level, 
Washington,  DC  20555.  Single  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impact  are 
available  from  Dr.  Sandra  D.  Frattali, 


Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
492-3773. 

Paperwork  Reductioa  Act  Statement 

This  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget  under 
approval  number  3150-0002. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2.2  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
The  Records  and  Reports  Management 
Branch,  Mail  Stop  P-530,  Division  of 
Information  Support  Services,  IRM. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  rule.  The 
analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street 
NW..  Lower  Level.  Washington,  DC 
20555.  Single  copies  of  the  analysis  may 
be  obtained  from  Dr.  Sandra  D.  Frattali. 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3773. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  rule 
affects  four  licensees  who  operate  fuel 
facilities  possessing  formula  quantities 
of  SSNM  under  10  CFR  Parts  70  and  73. 
They  are  GA  Technologies  Inc.,  La  Jolla, 
California;  Nuclear  Fuel  Services,  Erwin. 
Tennessee;  Babcock  &  Wilcox. 
Lynchburg.  Virginia;  and  United  Nuclear 
Corporation,  Uncasville.  Connecticut. 
The  companies  that  own  these  plants 


are  donoinant  in  their  service  areas  and 
do  not  fall  within  the  scope  of  the 
definition  of  small  entities  set  forth  in 
section  605(b)  of  tiie  Regulatory 
Flexibility  Act  of  1980  or  within  the 
definition  of  Small  Business  size 
standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  at 
13  CFR  Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backftt  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore,  a 
backfit  analysis  is  not  required  since 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Siex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  70 

Hazardous  materials-transportation. 
Nuclear  materials.  Packaging  and 
containers.  Penalty,  Radiation 
protection,  Reporting  and  recordkeeping 
requirements.  Scientific  equipment, 
Security  measures.  Special  nuclear 
material. 

10  CFR  Part  73 

Hazardous  materials-transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty.  Reporting  and 
recordkeeping  requirements,  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Recorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  2.  70.  and 
73. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C.  2201):  sec.  201.  68  Stat. 
1242.  88  amended  (42  U.S.C.  5841). 

Appendix  C — [Amended] 

2.  In  Appendix  C  of  Part  2,  footnote  10 
to  Supplement  III  is  revised  to  read 

"»°  See  10  CFR  73.2  for  the  definition  of 
'formula  quantity.' " 


3.  In  Appendix  C  of  Part  2,  footnote  11 
to  Supplement  III  is  revibed  to  read 

"» »  See  10  CFR  Part  73.2  for  the 
definition  of  'special  nuclear  material  of 
moderate  strategic  significance.'  " 

4.  In  Appendix  C  of  Part  2,  footnote  12 
to  Supplement  III  is  revised  to  read 

"'*  See  10  CFR  Part  73.2  for  the 
definition  of  'special  nuclear  material  of 
low  strategic  significance.'  " 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

5.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

§70.22    [AmendMl] 

6.  In  5  70.22  paragraph  (k)  is  amended 
by  revising  "as  defined  under  S  73.2  (x) 
and  (y)  of  this  chapter"  to  read  "as 
defined  under  S  73.2  of  this  chapter." 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

7.  The  authority  citation  for  CFR  Part 
73  is  revised  to  read  as  follows: 

Authority:  Sees.  53. 161.  68  Stat.  930.  948,  as 
amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201):  sec.  201,  as  amended.  204, 
88  Stat.  1242.  as  amended,  1245  (42  U.S.C. 
5841,  .5844). 

Section  73.1  also  issued  under  sees.  13S, 
141,  Pub.  L  97-425.  96  Stat.  2232,  2241  (42 
U.S.C.  10155. 10161).  Section  73.37(f)  is  also 
issued  under  sec.  301.  Pub.  L.  96-295.  94  Stat. 
789^42  U.S.C.  5841  note).  Section  73.57  is 
issued  under  sec.  606,  Pub.  L  99-399, 100  Stat. 
876  (42  U.S.C.  2169). 

For  the  purposes  of  sec.  223, 66  Stat.  958,  as 
amended  (42  U.S.C.  2273);  \\  73.21,  73.37(g). 
and  73.55  are  issued  under  sec.  161b,  68  Stat. 
948,  as  amended  (42  U.S.C.  2201(b)):  SS  73.20, 
73.24,  73.25.  73.26.  73.27.  73.37,  73.40,  73.45. 
73.46,  73.50.  73.55.  and  73.67  are  issued  under 
sec.  161i.  68  Stat.  949,  as  amended  (42  U.S.C 
2201(i));  and  58  73.20(c)(1),  73.24(b)(1),  73.28 
(b)(3),  (h)(6).  and  (k)(4).  73.27  (a)  and  (b). 
73.37(f).  73.40  (b)  and  (d).  73.46  (g)(6)  and 
(h)(2).  73.50  (g)(2).  (3)(iii)(B).  and  (h).  73.55 
(h)(2)  and  {4)(iii)(B).  73.57.  73.70,  73.71.  and 
73.72  are  issued  under  sec.  161o,  68  Stat.  950, 
as  amended  (42  U.S.C.  2201(o)). 

8.  In  S  73.1,  paragraph  (a](2)(i)  is 
revised  to  read  as  follows: 

§  73.1    Purpose  and  scop*. 

(a)  *  *  * 

(2)  Theft  or  diversion  of  formula 
quantities  of  strategic  special  nuclear 
material. 

(i)  A  determined,  violent,  external 
assault,  attack  by  stealth,  or  deceptive 
actions  by  a  small  group  with  the 
following  attributes,  assistance,  and 
equipment: 


(A)  Well-trained  (including  military 
training  and  skills)  and  dedicated 
individuals; 

(B)  Inside  assistance  that  may  include 
a  knowledgeable  individual  who 
attempts  to  participate  in  a  passive  role 
(e.g.,  provide  information),  an  active  role 
(e.g.,  facilitate  entrance  and  exit  disable 
alarms  and  communications,  participate 
in  violent  attack),  or  both; 

(C)  Suitable  weapons,  up  to  and 
including  hand-held  automatic  weapons, 
equipped  with  silencers  and  having 
effective  long-range  accuracy; 

(D)  Hand-carried  equipment,  including 
incapacitating  agents  and  explosives  for 
use  as  tools  of  entry  or  for  otherwise 
destroying  reactor,  facility,  transporter, 
or  container  integrity  or  features  of  the 
safe-guards  system; 

(E)  Land  vehicles  used  for 
transporting  personnel  and  their  hand- 
carried  equipment;  and 

(F)  the  ability  to  operate  as  two  or 
more  teams. 

*  *        •  ~     •        • 

9.  In  S  73.2,  remove  all  alphabetical 
designators  and  place  all  definitions  in 
alphabetical  sequence;  paragraph  (1)  of 
the  definition  of  "Special  nuclear 
material  of  low  strategic  significance"  is 
amended  by  removing  "5  73.2(x)(l)"  and 
inserting  "paragraph  (1)  of  the  definition 
of  strategic  nuclear  material  of  moderate 
strategic  significance  set  out  in  this 
section;"  insert  new  definition.  'Tactical 
Response  Team."  in  proper  alphabetical 
sequence:  and  revise  the  definition  for 
"Physical  Barrier"  to  read  as  follows: 

S73.2    Definitions. 

***** 

"Physical  Barrier"  means:  (1)  Fences 
constructed  of  No.  11  American  wire 
gauge,  or  heavier  wire  fabric,  topped  by 
three  strands  or  more  of  barbed  wire  or 
similar  material  on  brackets  angled 
inward  or  outward  between  30°  and  45° 
from  the  vertical,  with  an  overall  height 
of  not  less  than  8  feet,  including  the 
barbed  topping;  (2)  building  walls, 
ceilings  and  floors  constructed  of  stone, 
brick,  cinder  block,  concrete  steel  or 
comparable  materials  (openings  in 
which  are  secured  by  grates,  doors,  or 
covers  of  construction  and  fastening  of 
sufficient  strength  such  that  the  integrity 
of  the  wall  is  not  lessened  by  any 
opening),  or  walls  of  similar 
construction,  not  part  of  a  building, 
provided  with  a  barbed  topping 
described  in  paragraph  (1)  of  this 
definition  of  a  height  of  not  less  than  8 
feet;  or 

*  *        **       *        * 

'Tactical  Response  Team"  means  the 
primary  response  force  for  each  shift 
which  can  be  identified  by  a  di<itinctive 
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item  of  uniform,  armed  with  specified 
weapons,  and  whose  other  duties  permit 
immediate  response. 
«        »        »        *        • 

10.  In  §  73.46,  paragraphs  (b)(3)(i), 
(b)(4),  (b)(6),  (c)(1).  (d)(4)-(6),  (d)(9).  and 
(h)(3)  are  revised  and  paragraphs  (b)(7>- 
(9)  and  (i)  are  added  to  read  as  follows: 

§  73.46    Fixed  site  pHysical  protection 

systems,  subsystems,  components,  and 

procedures. 

«        •        •        *        * 

(b)  Security  organization.  •  •  * 

(3)*  *  * 

(i)  Written  security  procedures  which 
document  the  structure  of  the  security 
organization  and  which  detail  the  duties 
of  the  Tactical  Response  Team,  guards, 
watchmen,  and  other  individuals 
responsible  for  security.  The  licensee 
shall  retain  a  copy  of  the  current 
procedures  as  a  record  until  the 
Commission  terminates  the  license  for 
which  these  procedures  were  developed 
and,  if  any  portion  of  these  procedures 
is  superseded,  retain  the  superseded 
material  for  three  years  after  each 
change;  and 

(4)  The  licensee  may  not  permit  an 
individual  to  act  as  a  guard,  watchman. 
Tactical  Response  Team  member,  or 
other  member  of  the  security 
organization  unless  the  individual  has 
been  trained,  equipped,  and  qualified  to 
perform  each  assigned  security  duty  in 
accordance  with  Appendix  B  of  this 
part,  "General  Criteria  for  Security 
Personnel."  In  addition,  guards  and 
Tactical  Response  Team  members  shall 
be  trained,  equipped,  and  qualified  in 
accordance  with  paragraphs  (b)(6)  and 
(b)(7)  of  this  section.  Upon  the  request  of 
an  authorized  representative  of  the 
Commission,  the  licensee  shall 
demonstrate  the  ability  of  the  physical 
security  personnel,  whether  licensee  or 
contractor  employees,  to  carry  out  their 
assigned  duties  and  responsibilities. 
Each  guard,  watchman.  Tactical 
Response  Team  member,  or  other 
member  of  the  security  organization, 
whether  a  licensee  or  contractor 
employee,  shall  requalify  in  accordance 
with  Appendix  B  of  this  part,  and  ,  for 
guards  and  Tactical  Response  Team 
members,  in  accordance  with  paragraph 
(b)(7)  of  this  section,  at  least  every  12 
months.  The  licensee  shall  document  the 
results  of  the  qualification  and 
requaUfication.  The  licensee  shall  retain 
the  documentation  of  each  qualification 
and  requaUfication  as  a  record  for  three 
years  after  each  qualification  and 
requaUfication. 
•         •         *         *         • 

(6)  Each  guard  shall  be  armed  with  a 
handgun,  as  described  in  Appendix  B  of 
this  part.  Each  Tactical  Response  Team 


member  shall  be  armed  with  a  9mm 
semiautomatic  pistol.  All  but  one 
member  of  the  Tactical  Response  Team 
shall  be  armed  additionaUy  with  either  a 
shotgun  or  semiautomatic  rifle,  as 
described  in  Appendix  B  of  this  part. 
The  remaining  member  of  the  Tactical 
Response  Team  shall  carry,  as  an 
individually  assigned  weapon,  a  rifle  of 
no  less  caliber  than  .30  inches  or 
7.62mm. 

(7)  In  addition  to  the  qualification 
criteria  of  Appendix  B  of  this  part, 
guards  and  Tactical  Response  Team 
members  shall  qualify  and  requalify 
annually  for  night  firing  with  assigned 
weapons  in  accordance  with  Appendix 
H  of  this  part.  The  Hcensee  or  the 
licensee's  agent  shall  document  the 
results  of  weapons  qualification  and 
requaUfication  for  night  firing.  The 
licensee  shaU  retain  the  documentation 
of  each  qualification  and  requaUfication 
as  a  record  for  three  years  after  each 
qualification  and  requaUfication. 

(8)  In  addition  to  the  training 
requirements  contained  in  Appendix  B 
of  this  part,  Tactical  Response  Team 
members  shaU  successfully  complete 
training  in  response  tactics.  The  licensee 
shall  document  the  completion  of 
training.  The  licensee  shall  retain  the 
documentation  of  training  as  a  record 
for  three  years  after  training  is 
completed. 

(9)  The  licensee  shall  conduct  Tactical 
Response  Team  and  guard  exercises  to 
demonstrate  the  overall  security  system 
effectiveness  and  the  ability  of  the 
security  force  to  perform  response  and 
contingency  plan  responsibilities  and  to 
demonstrate  individual  skills  in 
assigned  team  duties.  Diuing  the  first  12- 
month  period  following  the  date 
specified  in  paragraph  (i)(2)(ii)  of  this 
section,  an  exercise  must  be  carried  out 
at  least  every  three  months  for  each 
shift,  half  of  which  are  to  be  force-on- 
force.  Subsequently,  during  each  12- 
month  period  commencing  on  the 
anniversary  of  the  date  specified  in 
paragraph  (i)(2)(ii)  of  this  section,  an 
exercise  must  be  carried  out  at  least 
every  four  months  for  each  shift,  one 
third  of  which  are  to  be  force-on-force. 
The  licensee  shall  use  these  exercises  to 
demonstrate  its  capability  to  respond  to 
attempts  to  steal  strategic  special 
nuclear  material.  During  each  of  the  12- 
month  periods,  the  NRC  shall  observe 
one  of  the  force-on-force  exercises 
which  demonstrates  overall  security 
system  performance.  The  licensee  shall 
notify  the  NRC  of  the  scheduled  exercise 
60  days  prior  to  that  exercise.  The 
licensee  shall  document  the  results  of  all 
exercises.  The  licensee  shall  retain  the 
documentation  of  each  exercise  as  a 


record  for  three  years  after  each 
exercise  is  completed. 

(c)  Physical  barrier  subsystems.  (1) 
vital  equipment  must  be  located  only 
within  a  vital  area,  and  strategic  special 
nuclear  material  must  be  stored  or 
processed  only  in  a  material  access 
area.  Both  vital  areas  and  material 
access  areas  must  be  located  within  a 
protected  area  so  that  access  to  vital 
equipment  and  to  strategic  special 
nuclear  material  requires  passage 
through  at  least  three  physical  barriers. 
The  perimeter  of  the  protected  area 
must  be  provided  with  two  separated 
physical  barriers  with  an  intrusion 
detection  system  placed  between  the 
two.  The  inner  barrier  must  be 
positioned  and  constructed  to  enhance 
assessment  of  penetration  attempts  and 
to  delay  attempts  at  unauthorized  exit 
from  the  protected  area.  The  perimeter 
of  the  protected  area  must  also 
incorporate  features  and  structures  that 
prevent  forcible  vehicle  entry.  More 
than  one  vital  area  or  material  access 
area  may  be  located  within  a  single 
protected  area. 
•        •        •        *        * 

(d)  Access  control  subsystems  and 
procedures. 

***** 

(4)(i)  The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area.  Identification  and 
search  of  all  individuals  for  firearms, 
explosives,  and  incendiary  devices  must 
be  made  and  authorization  must  be 
checked  at  these  points  except  for 
Federal,  State,  and  local  law 
enforcement  personnel  on  official  duty 
and  United  States  Department  of  Energy 
couriers  engaged  in  the  transport  of 
special  nuclear  material.  The  search 
function  for  detection  of  firearms, 
explosives,  and  incendiary  devices  must 
be  accomplished  through  the  use  of 
detection  equipment  capable  of 
detecting  both  firearms  and  explosives. 
The  individual  responsible  for  the  last 
access  control  function  (controlling 
admission  to  the  protected  area)  shall  be 
isolated  within  a  structure  with  bullet 
resisting  walls,  doors,  ceiling,  fioor,  and 
windows. 

(ii)  When  the  licensee  has  cause  to 
suspect  that  an  individual  is  attempting 
to  introduce  firearms,  explosives,  or 
incendiary  devices  into  a  protected  area, 
the  licensee  shall  conduct  a  physical 
pat-down  search  of  that  individual. 
Whenever  firearms  or  explosives 
detection  equipment  at  a  portal  is  out  of 
service  or  not  operating  satisfactorily, 
the  licensee  shall  conduct  a  physical 
pat-down  search  of  all  persons  who 


would  otherwise  have  been  subject  to 
search  using  the  equipment. 

(&)  At  the  point  of  personnel  and 
vehicle  access  into  a  protected  area,  aU 
hand-carried  packages  except  those 
carried  by  individuals  exempted  from 
personal  search  under  the  provisions  of 
paragraph  (d)(4)(i)  of  this  part  must  be 
searched  for  firearms,  explosives,  and 
incendiary  devices. 

(6)  All  packfiges  and  material  for 
delivery  into  a  protected  area  must  be 
checked  for  proper  identification  and 
authorization  and  searched  for  firearms, 
explosives,  and  incendiary  devices  prior 
to  admittance  into  the  protected  area, 
except  those  Commission-approved 
delivery  and  inspection  activities 
specifically  designated  by  the  licensee 
to  be  carried  out  within  material  access, 
vital,  or  protected  areas  for  reasons  of 
safety,  security,  or  operational 
necessity. 
***** 

(9)  The  licensee  shaU  control  all 
points  of  personnel  and  vehicle  access 
to  material  access  areas,  vital  areas,  and 
controlled  access  areas.  At  least  two 
armed  guards  trained  in  accordance 
with  the  provisions  contained  in 
paragraph  (b)(7)  of  this  secUon  and 
Appendix  B  of  this  part  shall  be  posted 
at  each  material  access  area  control 
point  whenever  in  use.  Identification 
and  authorization  of  personnel  and 
vehicles  must  be  verified  at  the  material 
access  area  control  point.  Prior  to  entry 
into  a  material  access  area,  packages 
must  be  searched  for  firearms, 
explosives,  and  incendiary  devices.  All 


vehicles,  materiah  and  packages, 
including  trash,  wastes,  tools,  and 
equipment  exiting  from  a  material 
access  area  must  be  searched  for 
concealed  strategic  special  nuclear 
material  by  a  team  of  at  least  two 
individuals  who  are  not  authorized 
access  to  that  material  access  area. 
Each  individual  exiting  a  material 
access  area  shall  undergo  at  least  two 
separate  searches  for  concealed 
strategic  special  nuclear  material.  For 
individuals  exiting  an  area  that  contains 
only  alloyed  or  encapsulated  strategic 
special  nuclear  material,  the  second 
search  may  be  conducted  in  a  random 
manner. 
***** 

(h)  Contingency  and  response  plans 
and  procedures. 

***** 

(3)  A  Tactical  Response  Team 
consisting  of  a  minimum  of  five  (5) 
members  must  be  available  at  the 
facility  to  fulfill  assessment  and 
response  requirements.  In  addition,  a 
force  of  guards  or  armed  response 
personnel  also  must  be  available  to 
provide  assistance  as  necessary.  The 
size  and  availability  of  the  additional 
force  must  be  determined  on  the  basis  of 
site-specific  considerations  that  could 
affect  the  ability  of  the  total  onsite 
response  force  to  engage  and  impede  the 
adversary  force  until  offsite  assistance 
arrives.  The  rationale  for  the  total 
number  and  availabiliy  of  onsite  armed 
response  personnel  must  be  included  in 


the  physical  protection  plans  submitted 

to  the  Commission  for  approval. 

***** 

(i)  Implementation  schedule  for 
revisions  to  physical  protection  plans. 
(1)  By  June  12, 1989,  each  licensee 
shall  submit  a  revised  fixed  site  physical 
protection  plan  to  the  Commission  for 
approval.  The  revised  plan  must 
describe  how  the  licensee  will  comply 
with  the  requirements  of  paragraphs 
(b){3)(i),  (b)(4).  (b)(6).  (b)(7).  (b)(8). 
(b)({9).  (c)(1),  (d)(4).  (d)(5).  (d)(6).  (d)(9). 
and  (h)(3)  of  this  section.  Revised  plans 
must  be  mailed  to  the  Director,  Division 
of  Safeguards  and  Transportation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

(2)  Each  licensee  shaU  carry  out  the 
new  commitments  in  the  revised  plan  in 
accordance  with  the  following  schedule: 

(i)  Commencing  30  days  after 
Commission  approval  of  the  revised 
plan  for  commitments  related  to 
paragraphs  {b)(3){i),  (d)(4),  (d)(5).  (d)(6) 
and  (d)(9]  of  this  section. 

(ii)  Commencing  60  days  after 
Commission  approval  of  the  revised 
plan  for  commitments  related  to 
paragraphs  (b)(4),  (b)(6).  (b)(7).  (b)(8), 
{b)(9)  and  (h)(3)  of  this  section. 

(iii)  Commencing  365  days  after 
Commission  approval  of  the  revised 
plan  for  commitments  related  to 
paragraph  (c)(1)  of  this  section. 

Appendix  H — [Amended] 

11.  A  new  Appendix  H  is  added  to 
read  as  follows: 


Appendix  H— Minimum  Quaufication  Criteria  for  Night  Firing 


Weapon 

Stage 

DtstarKe 

No.  Rounds 

Timing 

Position 

Target 

Sconng 

Lighting 

Handgun: 

1 

2 
1 
2 

1 

1 

1 
2 
3 

4 

7  yds 

12 

12 

35  sec 

Standing — No  artificial 
support. 

..._.do..._ 

B-27 

Minimum 
qualifying  =  70%. 

do 

lemi-automatic 

15  yds 

45  sec 

30  sec 

40  sec 

30  sec  (Load  2 
slugs — ctiamt>er 
empty— Time 
starts- 
Commence 
finng.) 

10  sec.  (Load 
Srds 

Buckshot— 
chamber 
empty— Time 
starts — 
Commence 

fWHIfl.) 

45  sec 

0.2  footcandles 
at  center  mass 
of  target  area. 

g 

7  yds 

2  +  clip 

do 

15  yds 

2  +  clip 

do 

Rified-Slug: 
Hits=stnKe  area  on 
target  (10,  9,  7). 

Double  00  Buckshot: 
Hits  in  black = 2  pts 
(Srds  X  9  peilets/rd 
x2pts=»0 
Mimimum 
qualifying  =  70%. 

t 

MtfTMmum 
qualifying  =  70%. 

Shotg 

25  yds 

2  Rifled  slugs... 

5  Double  00 
twckshot. 

1— 5rd  mag 

1— 5fd  mag 

1— 5rd  mag 

1— 5rd  mag 



Standing — strong 
shoulder 

A) „.„ 

1 

1 

Standing— Bamcade .... 
Standing 

B-27 
B-27 

B-27 

. 

15  vds«. 

Rifle 

25  yds   

2S  yds 

45  sec 

25  yds 

45  sec - 

45  sec 

Kneehng  

25  yds 

Prone 

Note  —All  finng  is  to  be  done  only  at  night.  Use  of  night  simulation  equipment  dunng  daylight  is  not  allowable.  Use  of  site  specific  devices  (i.e..  laser,  elc.j  shoukj 
tie  included  in  the  licensee  amended  secunty  plan  frv  NRC  approval. 
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Dated  at  Rockville,  MD.  this  4th  day  of 
November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-26059  Filed  11-9-88;  8:45  am] 

BILUNO  CODE  75M-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  571 
[No.  88-1182] 

Accounting  Policy  Relating  to 
Acquisition,  Development  and 
Construction  Loans 

Date:  November  2. 1988. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Statement  of  Policy: 

withdrawal. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  {"FSLIC"  or  "Corporation"), 
is  removing  its  statement  of  accounting 
policy  relating  to  acquisition, 
development  and  construction  ("ADC") 
arrangements,  and  consequently 
terminates  the  proposed  rule  issued 
March  4. 1987.  Board  Res.  No.  87-240.  52 
FR  7887  (March  13. 1987).  All 
institutions,  the  accounts  of  which  are 
insured  by  the  FSLIC  ("insured 
institutions")  or  affiliates  thereof,  should 
follow  generally  accepted  accounting 
principles  ("GAAP")  in  classifying  and 
accounting  for  ADC  arrangements  in 
reports  or  financial  statements  filed  with 
the  Board  or  the  FSUC.  GAAP  on  ADC 
arrangements  is  currently  set  forth  in  the 
"Notice  to  Practitioners"  issued  by  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA")  and  published 
in  the  February  10. 1986  issue  of  the  CPA 
Letter.  By  this  amendment,  the  Board  is 
reducing  the  number  of  documents 
which  insured  institutions  must  consult 
in  determining  how  to  account  for 
transactions.  At  the  same  time,  the 
Board  continues  its  longstanding  policy 
that  insured  institutions  should  apply 
the  guidance  of  the  accounting 
profession  in  determining  whether  a 
transaction  characterized  as  an  ADC 
loan  is  in  fact  a  loan  or  whether,  in 
substance,  it  is  a  real  estate  investment 
or  a  joint  venture. 

EFFECTIVE  DATE:  November  10, 1988. 
FOR  FURTHER  INFORMATION  CONTACr. 
Carol  H.  Larson,  Professional 
Accounting  Fellow.  (202)  331-4577.  Ben 


F.  Dixon.  Policy  Analyst.  (202)  331-^599. 
Office  of  Regulatory  Activities.  801 17th 
Street  NW.,  Washington.  DC  20006.  or 
Deborah  Dakin,  Regulatory  Counsel. 
Regulations  and  Legislation  Division. 
Office  of  General  Counsel,  (202)  377- 
6445.  Federal  Home  Loan  Bank  Board. 
1700  G  Street  NW..  Washington,  DC 
20552. 

SUPPtEMENTARY  INFORMATION:  In  the 
early  1980's.  insured  institutions  began 
entering  into  an  increasing  number  of 
acquisition,  development  and 
construction  arrangements.  These  ADC 
arrangements  may  be  structured  as 
loans,  but  the  insured  institution  has 
virtually  the  same  risks  and  potential 
rewards  as  those  of  an  owner  or  joint 
venturer.  Because  this  type  of 
arrangement  had  not  been  common 
previously,  clearly-defined  accounting 
literature  providing  authoritative 
accounting  guidance  did  not  exist.  As  a 
result,  accounting  for  ADC 
arrangements  varied  widely  in  practice. 
This  was  of  particular  concern  to  not 
only  the  accounting  profession  but  also 
the  Board,  because  ADC  arrangements 
were  more  common  among  thrift 
institutions  than  among  commercial 
banks. 

In  response,  the  AICPA's  Accounting 
Standards  Executive  Committee 
("AcSEC").  in  November  1983,  and  the 
Savings  and  Loan  Committee,  in 
November  1984,  issued  two  notices  to 
practitioners  addressing  ADC 
arrangements.  Professional  Notes, 
Guidance  on  Accounting  for  Real  Estate 
Acquisition,  Development  or 
Construction  Loans:  Enhancing  the 
Accounting  Manual,  Journal  of 
Accountancy,  November  1983,  at  51; 
Notice  to  Practitioners  on  ADC  Loans, 
CPA  Letter.  November  26, 1984,  at  3.  In 
1985.  the  Board  adopted  these  notices  to 
practitioners  as  its  accounting  pohcy  in 
this  area  "to  put  into  regulatory  format 
the  accounting  guidance  that  had  been 
developed  by  the  accounting  profession 
and  to  state  that  there  was  no 
substantive  difference  between  the 
Board's  regulatory  treatment  and  GAAP 
[generally  accepted  accounting 
principles]."  Board  Res.  No.  85-291,  50 
FR  18233, 18235  (April  30. 1985) 
(emphasis  in  original).  The  Board's 
statement  of  policy,  codified  at  12  CFR 
571.17.  incorporated  both  notices, 
neither  of  which  separately  addressed 
all  aspects  of  ADC  arrangements.  The 
Board's  regulations  continued  to  provide 
that  except  where  the  Board's 
regulations  specifically  required 
different  accounting  principles  or 


procedures  to  be  employed,  insured 
institutions  were  to  prepare  financial 
statements  and  reports  to  the  Board  or 
the  FSLIC  in  accordance  with  GAAP.  12 
CFR  563.23-3(c). 

As  a  result  of  continuing  practice 
problems,  the  AICPA's  AcSEC  issued  in 
February  1986  a  Third  Notice  to 
practitioners  superseding  the  two 
previous  notices.  Notice  to  Practitioners 
on  ADC  Loans,  CPA  Letter.  February  10, 
1986,  at  3.  This  Third  Notice  was 
intended  to  clarify  and  expand  upon  the 
guidance  provided  in  the  two  previous 
notices. 

On  March  4. 1987,  the  Board  proposed 
to  amend  its  ADC  policy  by  adopting  the 
Third  Notice  substantially  in  its  entirety. 
The  proposed  policy  would  have 
deviated  from  GAAP,  however,  in  that 
the  lender's  loan  and  accrued  interest, 
real  estate  investment,  or  joint  venture 
investment  would  be  subject  to 
recoverability  under  the  market  value 
concept  of  the  Board's  then-effective 
appraisal  policies  as  set  forth  in  staff 
memorandum  R41c  rather  than  the  net 
realizable  value  concept  which  might  be 
approriate  for  GAAP  purposes. 

The  proposal  also  specifically  sought 
comment  on  the  effective  date  and 
transition  rule  of  the  amendment. 
Comments  were  sought  because  of 
inconsistencies  between  the  effective 
date  contained  in  the  Third  Notice  and 
the  determination  by  the  Notice  to  a 
broader  range  of  ADC  arrangements. 
The  proposal  presented  three 
alternatives:  the  AICPA  effective  date 
(the  Third  Notice  governs  only  ADC 
transactions  entered  into  after  February 
10, 1986);  the  SEC  transition  rule  (the 
Third  Notice  applies  to  all  ADC 
arrangements,  regardless  of  when 
originated,  but  only  financial  statements 
prepared  for  periods  ending  on  or  after 
January  1, 1986  must  reflect  the  asset 
reclassifications);  and  the  Board 
compromise  rule  (the  Third  Notice 
applies  to  all  ADC  arrangements 
regardless  of  the  date  of  origination,  but 
only  financial  statements  prepared  for 
periods  ending  on  or  after  the  date  of 
publication  of  the  final  policy  statement 
must  reflect  this  classification). 

Summary  of  Comments  Received  on  the 
Proposal 

The  Board  received  a  total  of  26 
comment  letters  in  response  to  its 
proposal.  Seventeen  comments  were 
received  from  FSLIC-insured 
institutions,  5  from  thrift  trade 
associations,  2  from  professional 
accounting  societies,  1  from  a  thrift 


holding  company  and  1  from  a  public 
accounting  firm.  Most  commenters 
favored  the  substantive  aspect  of  the 
proposal,  agreeing  that  the  thrift 
industry  should  adhere  to  the  accounting 
guidance  published  by  the  AcSec 
Committee  of  the  AICPA  in  the  Third 
Notice,  insofar  as  it  differed  from  the 
guidance  previously  published  by  the 
AcSsc  in  two  previous  Notices  to 
Practitioners.  Many  noted  that  most  of 
the  thrift  industry  already  follows  the    . 
Third  Notice  even  though  it  is  not  yet 
reflected  in  the  Board's  current  policy 
statement.  While,  as  discussed  below,  a 
few  commenters  suggested  revisions  to 
the  substantive  provisions  of  the 
accounting  policy,  both  as  it  currently 
exists  and  as  proposed,  the  vast 
majority  of  the  comments  received  by 
the  Board  with  respect  to  this  proposal 
addressed  the  effective  date  and 
transition  rule. 

Of  the  comment  letters  addressing  this 
issue,  19  commenters  supported  the 
AICPA  effective  date.  Only  one 
commenter  supported  the  SEC  rule.  One 
expressed  support  for  the  FHLBB 
compromise  rule.  In  addition,  three 
comment  letters  expressed  support  for  a 
prospective  transition  rule  and  effective 
date,  under  which  the  adoption  of  the 
provisions  of  the  Third  Notice  would 
apply  to  ADC  arrangements  completed 
on  or  after  the  first  day  of  the  calendar 
quarter  in  which  the  final  amendment  of 
the  ADC  accounting  rule  becomes 
effective. 

The  primary  focus  of  the  comments 
addressing  the  substantive  provisions  of 
the  proposal  was  the  use  of  the  R41c 
"market  value"  concept  in  evaluating 
the  institution's  ADC  arrangements.  The 
commenters  addressing  this  issue  all 
urged  the  Board  to  adhere  to  GAAP,  as 
represented  by  the  Third  Notice. 

Discussion 

On  August  10, 1987,  Congress  enacted 
the  Competitive  Equality  Banking  Act  of 
1987  ("CEBA"),  Pub.  L.  100-86, 101  Stat. 
552.  Section  402  of  the  CEBA  instructs 
the  Board  to  adopt  accounting  principles 
consisteni  with  generally  accepted 
accounting  practices  or  practices  of  the 
commercial  banking  regulators.  The 
Board  notes  that  commercial  banking 
regulators  have  not  adopted  any 
modifications  to  GAAP  in  this  area. 
Additionally,  Congress  instructed  the 
Board  to  modify  its  appraisal  policies  to 
conform  with  those  of  the  federal 
banking  agencies.  As  a  result,  the  Board 
has  withdrawn  the  R-41c  memorandum 
discussed  in  the  proposal.  As  part  of  its 
Uniform  Accounting  Standards 
regulation,  adopted  on  December  21, 
1987  and  published  at  12  CFR  563.23-3, 
the  Board  instructed  all  insured 


institutions  to  prepare  financial  reports 
to  the  Board  or  the  FSLIC  in  accordance 
with  GAAP  for  all  periods  beginning  on 
or  after  January  1, 1989. 

The  Board  has  determined  that 
insured  institutions  should  account  for 
ADC  arrangements  in  accordance  with 
GAAP.  As  such,  loss  allowances 
relating  to  ADC  arrangements  would  be 
based  upon  net  realizable  value  or 
market  value  as  GAAP  guidance  would 
indicate  is  appropriate  in  the  given 
circumstances.  The  Board  has  also 
determined  that  insured  institutions 
should  use  the  effective  date  set  forth  in 
the  Third  Notice  in  classifying  ADC 
arrangements  and  in  accounting  for 
these  arrangements.  Publicly  held 
institutions  should  continue  to  account 
for  ADC  arrangements  in  accordance 
with  SEC  requirements. 

After  reviewing  the  comments 
received  in  response  to  its  proposal  and 
in  light  of  the  CEBA  and  the  Board's 
modification  of  its  accounting 
regulations  to  conform  to  GAAP,  the 
Board  believes  that  a  poUcy  statement 
instructing  insuring  institutions  that  they 
should  classify  and  account  for  ADC 
loans  in  accordance  with  GAAP,  while 
accurate,  is  redundant  and  unnecessary. 

The  Third  Notice,  as  discussed  above, 
currently  embodies  GAAP  on  ADC 
arrangements.  It  is  the  Board's  intention 
that  institutions  should  account  for  ADC 
arrangements  in  accordance  with  the 
most  recent  guidance  of  the  accounting 
profession.  The  Board  believes  that 
restating  the  Third  Notice  in  the  form  of 
a  Board  regulation  or  policy  statement 
would  serve  no  useful  purpose  and  in 
fact  may  lead  to  confusion  in  the  event 
that  GAAP  is  modified  at  some  point  in 
the  future.  The  statement  of  policy  is 
therefore  being  withdrawn. 

The  Board  is  taking  this  opportunity, 
however,  to  reiterate  its  commitment  to 
monitoring  ADC  and  nothing  in  the 
withdrawal  of  this  statement  of  policy 
should  be  construed  as  in  any  way 
indicating  any  change  in  Board  policy  on 
this  matter.  As  noted  above,  the  Board's 
current  accounting  regulations  instruct 
institutions  to  prepare  reports  in 
accordance  with  GAAP  except  where 
Board  regulations  affirmatively  require  a 
different  accounting  treatment.  12  CFR 
563.23-3(c)  (1988). 

As  indicated  by  the  comments 
received  in  response  to  the  proposal,  the 
industry  is  already  informally  following 
the  Third  Notice,  including  the  effective 
date  contained  therein.  The  Third  Notice 
is  less  restrictive  than  the  Board's 
statement  of  policy.  Because  of  this,  and 
to  minimize  industry  confusion,  the 
Board  is  adopting  the  effective  date  as 
set  forth  in  the  Third  Notice. 


BEST  COPY  AVAILABLE 


Fmal  Regulatory  Flexibility  Analysts 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  603,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  this  rule. 
These  elements  are  incorporated  above 

in  SUPPLEMENTARY  INFORMATION. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  The 
comments  have  been  summarized  and 
addressed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  Uiis  rule. 

3.  Significant  alternative  minimizing 
small-entity  impact  and  agency 
response.  'There  are  no  less  burdensome 
alternatives. 

List  of  Subjects  in  12  CFR  Part  561 

Accounting,  Bank  deposit  insurance. 
Savings  and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  571,  Subchapter  D,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  O-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  571— STATEMENTS  OF  POUCY 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  Sec.  5A,  47  Stat.  727.  as  added 
by  sec.  1. 64  Stat.  256.  as  amended  (12  U.S.C 
142Sa):  sec.  17.  47  Stat.  736.  as  amended  (12 
U.S.C.  1437):  sec.  5.  48  Stat.  132.  as  amended 
(12  U.S.C.  1464);  sees.  402.  403,  406.  407,  48 
Stat.  1256, 1257. 1259. 1260.  as  amended  (12 
U.S.C.  1725. 1726. 1729. 1730):  Reor^.  Plan  No. 
3  of  1947, 12  FR  4981.  3  CFR.  1943-48  Comp.  p. 
1071. 

S  571.17    [Removed  and  fxrvedl 

2.  Section  571.17  is  removed  and 
reserved. 

By  the  Federal  Home  Loan  Bank 
Board. 

lolui  F.  Ghizzoni, 

Assistant  Secretary. 

[PR  Doc.  88-25997  Filed  11-9-88:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  429 

Rule  on  Coollng^ff  Period  for  Door- 
to-Door  Sales 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Final  non-substantive 
amendments  and  exemptions  to  sellers 
of  automobiles  at  auctions  and  arts  and 
crafts  at  fairs. 
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summary:  The  Federal  Trade 
Commission  ("Commission")  is  issuing 
final  non-substantive  amendments  to 
section  429  (a)  and  (b)  of  the  Rule  on  a 
Cooling-Off  Period  for  Door-to-Door 
Sales  (16  CFR  Part  429),  and  is  granting 
exemptions  to  sellers  of  automobiles  at 
public  auctions  and  tent  sales  and  arts 
and  crafts  at  fairs.  The  Rule  presently 
requires  that  sellers  of  goods  or  services 
who  make  sales  away  from  their  place 
of  business  provide  the  buyer  with  a 
completed  Notice  of  Cancellation  form 
in  duplicate,  containing  certain 
mandatory  language,  which  shall  be 
attached  to  the  contract  or  receipt  and 
easily  detachable.  The  amendments 
permit  alternative  methods  of  complying 
with  the  Notice  requirements  of  the 
Rule,  without  lessening  consumer  rights. 
The  Commission  is  also  exempting  sales 
of  automobiles  and  products  such  as 
arts  and  crafts,  which  are  offered  for 
sale  at  temporary  places  of  business, 
from  the  Rule's  appHcation  pursuant  to 
section  18(g)  of  the  Federal  Trade 
Commission  Act  The  exemption  for 
automobile  sales  is  hmited  to  sellers 
who  have  at  least  one  permanent  place 
of  business. 

EFFECTIVE  DATE:  The  amendments  and 
exemptions  will  be  effective  on 
December  12. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Franke,  Attorney.  Federal  Trade 
Commission,  Washington.  DC  20580 
(202)  328-^009. 
SUPPLEMENTARY  INFORMATION:  The  Rule 

on  a  Cooling-Off  Period  for  Door-to- 
Door  Sales  was  promulgated  by  the 
Commission  on  October  26, 1972  (37  FR 
22933  (1972)).  The  Rule  makes  it  an 
unfair  or  deceptive  act  or  practice  for 
the  seller  of  consumer  goods  or  services 
with  purchase  price  of  $25.00  or  more, 
who  sella  away  from  its  place  of 
business,  to  fail  to  furnish  to  the  buyer 
certain  information  including  the  buyer's 
right  to  cancel  the  sale  within  three 
business  days  ftom  the  date  of  the 
transaction  and  to  give  the  buyer  a  full 
refund  of  any  downpayment  upon  the 
buyer's  cancellation. 

On  August  10, 1987  the  Commission 
published  a  notice  in  the  Federal 
Register  (52  FR  29539  (1987)).  soliciting 
public  comments  for  60  days  on  the 
Commission's  proposed  amendments  to 
the  Rule  and  proposed  exemptions.  The 
Commission  also  stayed  application  of 
the  Rule  to  sellers  of  automobiles  at 
temporary  places  of  business  and  sellers 
of  arts  and  crafts  at  fairs  because  the 
underlying  reasons  for  the  Rule  do  not 
appear  to  apply  to  these  types  of 
transactions. 
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In  response  to  the  Federal  Register 
Notice  the  Commission  received  15 
comments. 

/.  Rule  Simplification  Proposals 

The  Commission  proposed  two 
simplification  amendments  concerning 
the  "Notice  of  Cancellation."  which  is 
one  of  the  two  notices  required  by  the 
Rule.» 

The  "Notice  of  Cancellation"  is 
required  to  be  in  duplicate,  attached  to 
the  contract  or  receipt  and  "easily 
detachable."*  Each  duplicate  must 
contain  the  date  of  the  transaction  as 
well  as  the  date  by  which  the  buyer 
must  mail  the  "Notice  of  Cancellation" 
to  cancel  the  transaction.*  The  "Notice 
of  Cancellation  informs  the  buyer  about: 
(1)  The  right  to  cancel  and  how  to 
cancel;  (2)  the  seller's  obligation  to 
return  to  the  buyer  any  property  traded 
in,  payments  made  and  any  negotiable 
instruments  executed  by  the  buyer  and 
(3)  the  buyer's  and  seller's  obligations 
with  regard  to  the  purchased  product. 
All  of  this  information  is  required  to  be 
found  in  the  "Notice"  regardless  of 
whether  it  is  applicable.* 

First,  the  Commission  proposed  that 
sellers  be  afforded  the  opportunity  to 
select  the  method  of  providing  the 
Notices  to  buyers.  In  place  of  the 
requirement  that  each  seller  furnish  a 
completed  form  in  duplicate,  "which 
shall  be  attached  to  the  contract  or 
receipt  and  easily  detachable,"  the 
Commission  proposed  substituting  a 
provision  that  only  requires  the  seller  to 
furnish  a  completed  form  in  duplicate, 
one  copy  of  which  can  be  easily 
returned  to  the  seller  to  effect 
cancellation.  A  seller  would  be  in 
compliance  with  the  duplicate  Notice 
requirement  as  long  as  the  buyer  can 
retain  one  copy  for  reference  and  mail 
another  copy  to  cancel  the  transaction. 

Second,  the  Commission  proposed 
giving  sellers  the  option  to  shorten  the 
Notice  by  eliminating  the  sections  that 
are  inapplicable  to  a  particular 
transaction,  such  as  language  dealing 
with  property  traded-in,  negotiable 
instnmients.  or  property  being  delivered 
within  the  three  day  cooling-off  period. 


A.  Summary  of  Comments 

Several  comments  support  the 
simplification  proposalt  on  the  basis 
that  they  would  greatly  reduce 
compliance  burdens  such  as  printing 
costs  and  at  the  same  time  benefit 
consumers  by  making  the  notice  more 
understandable.* 

Sears  proposed  two  additional  sets  of 
amendments  to  the  Rule.  First,  Sears 
proposed  modifying  the  Rule  to  conform 
to  rescission  under  the  Truth-in-Lending 
Act  and  Regulation  Z  •  in  order  that 
sellers  could  use  one  form  for  both  and 
to  eliminate  consumer  confusion. 
Second,  Sears  proposed  broadening  two 
exceptions  to  the  Rule,  one  dealing  with 
repairs  on  personal  property  and  the 
other  with  mail  and  telephone  orders,  to 
include  additional  repairs  necessary  to 
complete  the  repair  work  initially 
requested  by  the  buyer.' 

The  National  Automobile  Dealers 
Association  ("NADA")  proposed 
obligating  a  cancelling  buyer  to  return  a 
purchased  automobile  to  the  seller 
instead  of  the  current  requirement  of 
either  the  seller  picking  up  the 
purchased  merchandise  or  the  buyer 
returning  it  at  the  seller's  expense.  There 
was  also  a  proposal  to  extend  the  Rule's 
application  to  telephone  sales  because 
of  the  increased  use  of  this  medium  to 
conduct  sales.* 

B.  Conclusions 

The  Commission  is  rejecting  the 
proposal  to  conform  the  requirements  of 
the  Rule  with  the  requirements  of  the 
Truth-in-Lending  Act  and  Regulation  Z. 
Because  transactions  covered  by  the  Act 
and  Regidation  are  excluded  from  the 
Rule's  application,  consumers  would  not 
receive  two  different  notices  for  one 
transaction,  and  therefore  there  is  little 
likelihood  of  confusion.  Further,  the 


'  The  Rule  requires  the  seller  to  furnish  the  buyer 
with  a  completed  receip*.  or  copy  of  the  sales 
contract  with  two  types  of  notices.  The  first  is  a 
summary  rtotice,  printed  near  the  piace  for  the 
buyer's  signature,  which  informs  the  buyer  generaOy 
of  the  right  to  cancel  the  transaction  and  that  there 
is  an  attached  "Notice  of  Cancellation."  The  latter 
notice  explains  in  detail  the  buyer's  right  to  cancel. 
See  i  429.1(a)  and  (b).  The  amendments  affect  only 
the  "Notice  of  Cancellation." 

>  Section  429.1(b). 

>  Section  429.1(c). 
•  Section  429.1(d). 


*  Direct  Selling  Asaociation:  Sears.  Roebuck  & 
Co4  Household  Finance  Co.:  and  the  Recreational 
Vehicle  Industry  Association. 

•  Under  the  Trulh-iiv-Lending  Act  and 
implementing  Regulation  Z,  consumers  have  three 
days  to  cancel  credit  transactions  involving  a 
second  mortgage  on  one's  home.  15  U.S.C  1635  and 
12  CFR  Z2&15. 226.23.  A  transactioa  which  is  subject 
to  rescissirm  under  Truth-in-Lending  is  exempt  from 
the  Cooling-OfI  Rule.  See  Note  1(a)(2)  to  Section 
429.1  of  the  Rule.  Thoogh  the  right  to  cancel  under 
both  is  fundamentally  the  same,  the  notices  and 
obligations  under  them  differ  from  each  other  in 
several  respects. 

'  Transactions  in  which  the  buyer  has  requested 
the  seller  to  repair  the  buyer's  personal  property  are 
excluded  from  the  Rule's  coverage.  See  Note  l(a){5) 
to  the  Rule.  Transactions  completed  entirely  by  mail 
or  telephone  are  also  excluded  from  the  Rule.  See 
Note  1(a)(4).  Sears  believes  that  if  it  is  determined 
that  additional  repairs  and  merchandise  not  initially 
requested  by  the  buyer  are  necessary  to  complete 
the  original  repair,  the  additional  work  would  not  be 
included  in  the  exception. 

•  W.  Lcipold. 


Commission  is  rejecting  the  proposal  to 
expand  the  exceptions  to  the  Rule 
because  all  merchandise  or  services 
necessary  to  complete  a  repair 
requested  by  a  buyer  are  already 
included  in  the  above-mentioned 
exceptions.  Finally,  the  Commission  is 
rejecting  separate  proposals  which 
would:  (1)  Obligate  the  buyer  to  return  a 
purchased  vehicle  to  the  seller  at  the 
buyer's  expense,  upon  the  buyer's 
cancellation,  and  (2)  extend  the  Rule's 
application  to  telephone  sales,  because 
there  is  no  evidentiary  record 
establishing  the  need  for  such  actions. 

Based  on  the  comments  received  the 
Commission  is  adopting  the 
amendments  it  originally  proposed.*  The 
first  amendment  affords  sellers  the 
opportunity  to  select  the  method  of 
providing  the  Notices  to  buyers.  In  place 
of  the  requirement  that  each  seller 
furnish  a  completed  form  in  duplicate 
"which  shall  be  attached  to  the  contract 
or  receipt  and  easily  detachable,"  the 
Rule  will  only  require  the  seller  to 
furnish  a  completed  form  in  duplicate, 
one  copy  of  which  can  be  easily 
returned  to  the  seller  for  cancellation. 

This  would  permit,  for  example,  the 
use  of  a  contract  or  receipt  with  the 
reverse  side  containing  one  "Notice  of 
Cancellation"  and  an  attached  "Notice" 
to  be  used  by  the  buyer  should  the  buyer 
decide  to  cancel.  Another  alternative 
method  of  complying  with  the  duplicate 
Notice  requirement  will  be  for  the  seller 
to  give  the  buyer  two  copies  of  the 
contract  or  receipt  with  both  having  the 
Notice  on  the  reverse  side  of  the 
contract  or  receipt. 

However,  regardless  of  the  method 
used,  the  seller  must  ensure  that  in  the 
event  of  cancellation  the  buyer  is  able  to 
retain  a  complete  copy  of  the  contract. 
For  example,  in  the  case  of  a  two-page 
contract  the  seller  is  not  permitted  to 
place  the  required  duplicate  Notice  on 
the  contract  in  such  a  way  that  when  the 
buyer  returns  one  of  the  Notices,  a 
portion  of  the  contract  is  removed  as 
well.  To  preclude  this  type  of  situation, 
as  well  as  other  similar  situations,  the 
Rule  specifies  that  irrespective  of  the 
location  of  the  two  Notices,  the  buyer 
must  be  able  to  retain  one  complete 
copy  of  the  contract  or  receipt  in  the 
event  of  cancellation. 

Further,  regardless  of  the  method 
selected  by  the  seller  to  satisfy  the 
duplicate  Notice  provision  of  the  rule, 
the  buyer  must  know  where  to  find  the 
copies  of  the  Notice  if  the  disclosure  and 
retention  aspects  of  the  Rule  are  to  be 


•  These  comments  are  consistent  with  comments 
the  Commission  received  on  the  two  studies  it 
published  in  19S1  that  led  to  the  proposed 
amendments. 


effective.  Thus  for  those  sellers  who  do 
not  attach  both  copies  of  the  Notice  to 
the  contract  or  receipt,  the  last  sentence 
of  the  summary  notice  required  by 
paragraph  (a)  of  the  rule  must  be 
appropriately  altered  by  the  seller  so  as 
to  include  sufficiently  specific 
information  to  enable  the  consumer  to 
locate  the  copies  easily.  Of  course,  if 
both  copies  of  the  Notice  are  attached  to 
the  contract  no  change  in  the  current 
summary  notice  will  be  required. 

This  proposed  simplification  satisfies 
the  Commission's  original  purpose  in 
adopting  these  notice  provisions.  As  in 
the  current  Rule,  the  proposed 
simplification  continues  to  ensure  that 
the  buyer  will  receive  two  easily-located 
copies  of  the  Notice  and  remain  fully 
informed  of  his/her  rights.  Further,  in 
the  event  of  cancellation  the  buyer  will 
be  able  to  retain  a  complete  copy  of  the 
contract  or  receipt.  However,  by 
provding  the  seller  with  increased 
flexibility  in  complying  with  the 
duplicate  Notice  provisions  of  the  Rule, 
the  policy  objectives  of  those  provisions 
will  be  attained  at  a  lower  cost 
(including  paperwork-related  costs)  to 
the  seller  and  ultimately  to  the 
consumer. 

The  second  amendment  gives  sellers 
the  option  to  shorten  the  Notice  by 
eliminating  the  sections  that  are 
inapplicable  to  the  particular 
transaction.  Much  of  the  mandatory 
language  in  the  Notice  is  not  applicable 
to  many  direct  sales  because  they  do  not 
involve  property  traded-in,  negotiable 
instruments,  or  property  being  delivered 
prior  to  the  expiration  of  the  three  day 
cooling-off  period.  This  amendment  will 
further  reduce  paperwork — related  costs 
incurred  by  sellers  in  complying  with  the 
Rule.  Shortening  the  Notice  will  also 
benefit  consumers.  Fewer  sections  in  the 
Notice  should  increase  the  likelihood  of 
consumers'  reading  and  understanding 
key  provisions  of  all  documents 
involved.  Elimination  of  inapplicable 
language  could  be  accomplished  by 
inserting  the  words  "where  applicable" 
in  the  paragraph  preceding  the  verbatim 
statement  set  forth  in  the  required 
Notice. 

The  Commission  is  also  issuing 
another  nonsubstantive  amendment  that 
will  permit  sellers  to  use  an  alternative 
title  for  the  cancellation  notice,  i.e., 
"Notice  of  Right  to  Cancel."  thereby 
clarifying  the  purpose  of  the  notice.  The 
Commission  is  permitting  the  use  of  this 
title  as  an  optional  method  of  complying 
with  the  requirement  that  the  fo-m 
required  by  S  429.1(b)  of  the  Rule  be 
captioned  "Notice  of  Cancellation"  so 
that  sellers  who  choose  to  continue 


using  their  old  forms  or  the  original  title 
may  do  so. 

n.  Exemption  for  Sellers  of  Certain 
Products  at  Temporary  Locations 

The  Commission  stayed  the  Rule's 
appUcation  to  sellers  of  automobiles  at 
temporary  places  of  business  and  sellers 
of  arts  and  crafts  at  fairs  because 
application  of  the  Rule  to  these  sellers 
may  not  be  necessary  to  prevent  the 
deceptive  practices  to  which  the  Rule 
relates. »» 

A.  Summary  of  Comments 

Three  commenters  support  the 
proposed  exemption  for  sellers  of  arts 
and  crafts  at  fairs."  Twelve  comments 
address  the  Commission's  proposed 
exemptions  for  sellers  of  automobiles  at 
temporary  places  of  business.  Eleven 
comments  support  the  exemption  for 
sellers  of  automobiles  on  the  basis  that 
the  reasons  for  the  Rule  do  not  apply.'* 
One  opposes  the  proposed  exemption 
because  it  claims  it  has  received 
consumer  complaints  alleging  that  these 
sellers  use  deceptive  advertising, 
including  bait  and  switch  tactics,  high 
pressure  sales  tactics,  and 
misrepresentations  of  quality  and 
price." 

Another  commenter  **  supports 
exempting  all  new  and  Cfted  car  sellers 
who  have  at  least  one  "permanent  place 
of  business,"  even  though  it  may  not  be 
within  the  same  city  or  county.  One 
permanent  place  of  business,  argues  this 
commenter.  would  be  evidence  that  the 
seller  is  seriously  engaged  in  business 
and  could  be  contacted  for  future 
problems  that  might  arise. 

One  commenter  requested  that  the 
automobile  exemption  be  broadened  to 
include  all  vehicles,  including  motor 
homes,  vans  and  trucks,  and  all  vehicle 
accessories.'*  Another  commenter 
proposed  that  the  arts  and  crafts 
exemption  be  extended  to  sellers  who 
sell  at  temporary  booths  located  in 
shopping  malls  and  local  fairs.'*  One 


'0  The  Rule  applies  to  sales  made  "at  a  place 
other  than  the  place  of  business  of  the  seller."  See 
Note  1(a)  to  the  Rule.  Hence,  the  Rule  applies  to 
public  auctions,  tent  sales,  and  sales  at  fairs. 

' '  Sears.  Roebuck  &  Co.,  Household  Finance,  and 
Recreational  Vehicle  Industry  Association. 

"The  names  of  these  organizations  are: 
Pentagon  Federal  Credit  Union,  Texas  Credit  Union 
League  ft  Affiliates,  National  Association  of  Federal 
Credit  Unions,  Direct  Selling  Association,  American 
Car  Rental  Association.  Recreational  Vehicle 
Industry  Association,  Avis  Rent  A  Car.  The  Hertz 
Corporation,  National  Automobile  Dealers 
Association,  Credit  Union  National  Association, 
and  Household  Finance. 

'*  North  Carolina  Attorney  General's  Office. 

'*  Texas  Credit  Union  League  and  Affiliates. 

"  Recreational  Vehicle  Industry  Association. 

••  Household  Finance. 
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commenter  opposes  limiting  the 
automobile  exemption  to  sellers  having 
a  permanent  place  of  business  because 
"legitimate  auctioneers"  not  having  a 
permanent  place  of  business  should  be 
exempted." 

Finally,  NADA  proposed  that  instead 
of  granting  a  national  industry-wide 
exemption,  the  Commission  amend  the 
Rule  to  allow  specific  state  and  local 
exemption  applications  as  well  as 
individual  applications  on  a  case-by- 
case  basis,  thereby  continuing  the  Rule's 
applications  where  necessary. 

D.  Conclusions 

The  Rule  was  promulgated  by  the 
Commission  due  to  five  problems 
associated  with  sales  made  away  from 
the  seller's  principal  place  of  business. 
These  problems  are:  (1)  Deception  by 
the  seller  in  getting  inside  the 
consumer's  home;  (2)  high  pressure  sales 
tactics;  (3)  misrepresentation  as  to  the 
quaUty,  price  or  characteristics  of  the 
product;  (4)  high  price  for  low  quality 
merchandise;  and  (5)  the  nuisance 
created  by  the  uninvited  visit  of  the 
salesperson  to  the  home. 

Although  the  Rule  is  primarily 
directed  toward  door-to-door  sales,  the 
Commission  was  also  concerned  with 
itinerant  salesmen  who  sell  at 
restaurants,  shops  and  other  places,  and 
with  the  possibility  that  salespeople 
would  attempt  to  evade  the  Rule's 
application  by  luring  consumers  outside 
the  home  by  subterfuge.  The 
Commission  therefore  broadened  the 
definition  of  a  "door-to-door"  sale  to 
include  those  sales  made  away  from  the 
seller's  place  of  business.  A  literal 
reading  of  the  definition  of  "door-to- 
door"  sale  would  include  a  host  of  away 
from  home  transactions  not  necessarily 
contemplated  by  the  Commission  when 
it  issued  the  Rule.  Sales  at  arts  and 
crafts  shows  and  sales  of  automobiles  at 
auctions  do  not  appear  to  have  been 
contemplated  by  the  Commission  as 
these  transactions  were  not  referenced 
in  the  Commission's  Statement  of  Basis 
and  Purpose  for  the  Rule. 

All  but  one  of  the  comments  support 
the  proposed  exemptions  on  the  basis 
that  the  reasons  for  the  Rule  do  not 
apply  to  auto  auctions  and  arts  and 
crafts  fairs.  There  is  no  indication  that 
consumers  are  lured  to  these  sales 
settings  by  subterfuge.  Consumers  know 
the  purpose  for  going  to  an  auction  and 
that  is  to  buy  a  car  and  at  a  fair  to  buy 
arts  and  crafts  or  other  merchandise. 

To  the  extent  that  certain  problems 
occur  at  auto  sales,  they  typify  the  same 
problems  that  may  occur  at  transactions 


at  the  seller's  place  of  business  and  are 
addressed  by  other  Commission  rules. 
e.g.,  the  Used  Car  Rule  ^*  and  Guides  on 
Bait  and  Switch,  or  state  laws,  e.g., 
prohibitions  of  "As  is  Sales."  »• 
Moreover,  application  of  the  Rule  to 
these  transactions  does  not  necessarily 
mean  that  buyers  will  get  a  three-day 
period  in  which  to  learn  more  about  the 
condition  of  the  goods  they  are 
purchasing.  For  exaipple.  the  concern  of 
the  North  Carolina  Attorney  General's 
office  that  sellers  are  not  permitting 
consumers  to  test  drive  and  inspect  cars 
offered  for  sale  at  auctions  is  not 
necessarily  alleviated  by  application  of 
the  Cooling-Off  Rule.*'  As  with  many 
other  goods  and  services  the  seller  may 
choose  not  to  make  delivery  until  after 
the  cooling-off  period  has  expired. 
Because  of  the  insurance,  titling,  and 
odometer  issues  involved  for 
automobiles,  delivery  at  the  conclusion 
of  the  cooling-off  period  seems 
particularly  likely.*' 

The  record  with  regard  to  these 
transactions  indicates  the  absence  of 
the  equivalent  of  a  deceptive  "door- 
opener"  and  subterfuge;  the  absence  of 
the  kind  of  high  pressure  sales  tactics 
characterizing  in-home  sales,  which  may 
result  in  a  purchase  simply  to  convince 
the  sales  agent  to  cease  using  the 
tactics;  and  the  absence  of  the  nuisance 
aspects  of  in-home  sales  that  the  Rule 
sought  to  remedy.  The  extent  of 
successful  price  and  quality 
misrepresentation  that  may  accompany 
in-home  sales  is  unlikely  to  occur  in 
these  transactions  because  the 


■'  Credit  Union  National  Association,  bic. 


■■  1ft  CFR  Part  4S5.  The  Used  Car  Rule  requires 
dealers  to  post  a  Buyers  Guide  on  each  used  car 
which  must  describe  whether  the  vehicle  is  sold 
with  a  warranty,  or  "••  is."  These  Guides  wam 
consumers  not  to  rely  on  spoken  promises  and  to 
seek  independent  inspections.  To  the  extent  that 
inspections  are  Impractical  in  an  auction  setting, 
consumers  will  have  greater  incentives  to  ask  for  a 
warranty  or  to  negotiate  a  lower  purchase  price  to 
reflert  any  uncertainty  over  the  vehicle's 
mechanical  conditioa.  The  Guide  also  requires  the 
seller  to  give  the  name  and  address  of  the  dealer  or 
the  person  to  contact  if  there  is  a  problem. 

"  See,  e.g.,  comments  of  CUNA  and  the  Pentagon 
Federal  Credit  Union.  The  latter  alao  stated  that  the 
combined  effect  of  the  Commission's  Used  Car  Rule 
and  various  state  "lemon  laws"  provides  a  level  of 
protection  against  high  prices  for  low  quality 
merchandise. 

*°  But  see.  Hertz  and  Avis  comments.  Hertz  states 
that  at  tent  sales  of  its  vehicles  done  in  conjunction 
with  credit  unions,  "customers  are  permitted  to 
examine  the  cars,  test  drive  them  and  review  each 
car's  written  mamtenance  record."  Avis  states  that 
purchasers  "have  the  opportunity  to  thoroughly  k>ok 
at  the  vehicles,  to  have  them  inspected  by  their  own 
mechanics  and  to  review  the  maintenance  records 
for  the  vehicles." 

*■  According  to  CUNA,  where  there  is  a  three  day 
cancellation  period,  "fclredit  unions,  under  these 
circumstances,  are  reluctant  to  release  the  proceeds 
of  the  loan  until  the  three  day  period  has  expired. 
Further.  Credit  Union  members  would  be  forced  to 
wait  to  lake  possession  of  their  automobiles." 


consiuner  can  peruse  the  wares  of 
different  vendors  at  the  auction  or  the 
fair  as  well  as  the  vendors  at  permanent 
business  locations.  Thus,  it  does  not 
appear  that  the  underlying  reasons  for 
the  Rule  apply  to  these  types  of 
transactions. 

The  Commission  has  determined 
therefore  to  grant  the  exemptions 
pursuant  to  section  18(gM2)  of  the 
Federal  Trade  Commission  Act.** 
However,  the  exemption  for  automobile 
sales  will  be  limited  to  sellers  who  have 
at  least  one  permanent  place  of 
business.**  Any  automobile  sellers  who 
are  itinerant,  a  group  of  salespeople  the 
Rule  was  aimed  at,**  will  continued  to 
be  covered  by  the  Rule.  A  permanent 
place  of  business  would  be  an  indication 
that  the  seller  is  seriously  engaged  in 
business  and  very  importantly  can  be 
contacted  for  later  problems  that  may 
arise  with  an  automobile.  This  limitation 
is  particularly  appropriate  given  that 
auto  sales  are  expensive  transactions 
and  often  there  may  be  a  need  to 
contact  the  seller.  'There  is  no  indication 
that  this  limitation  is  necessary  with 
regard  to  the  sale  of  arts  and  crafts  at 
fairs. 

llie  request  to  broaden  the 
automobile  exemption  covers  many 
additional  product  categories  not 
addressed  in  the  notice  seeking 
comment  on  the  proposed  exemptions. 
Thus,  to  consider  this  proposal  would 
require  an  additional  notice  and 
comment  period.  Consequently,  the 
Commission  must  deny  this  request  at 
this  time.  The  proposal  to  extend  the 
arts  and  crafts  exemption  to  products 
sold  at  temporary  locations  such  as 
booths  at  shopping  malls  is 
unnecessary.  Tlie  exemption  for  sellers 
of  arts  and  crafts  sold  at  fairs  includes 
arts  and  crafts  events  at  for  example, 
shopping  malls,  civic  centers, 
community  centers  or  schools. 

Finally,  the  proposal  to  amend  the 
Rule  to  include  specific  state  and  local 
exemption  applications  appears  to  be 
unnecessary.  The  state  exemption 
provisions  in  rules  such  as  the  Used  Car 


"  IS  U.S.C.  57  (a).  This  section  provides  that  the 
Commission  may  on  its  own  or  by  petition  exempt 
persons  from  a  rule's  application  if  it  is  not 
necessary  to  prevent  ■  practice  to  which  the  rule 
relates.  The  exemption  is  effectuated  through 
informal  rulemaking,  consisting  of  notice  and 
comment. 

"    As  was  the  case  with  the  original  petitioner. 
Public  Auction,  an  auctioneer  may  not  be  the  actual 
seller.  Hence  CUNA's  opposition  to  the  "permanent 
place  of  business"  limitation  on  the  basis  that 
"legitimate  auctioneers"  should  be  exempted  is  a 
moot  point  The  Rule  would  not  apply  to  the 
auctioneer  unless  he  or  she  is  the  seller. 

''*    See  Section  H  of  Chapter  X  to  the  Rule's 
Statement  of  Basis  and  Purpose  37  FR  22947  (1972). 


Rule  were  designed  to  permit  a  state  to 
enforce  its  own  law  if  it  provides 
protection  comparable  to  the 
Commission's  rule.  No  state  or  local 
government  suggested  the  need  for  such 
a  provision  in  this  Rule.  Further,  the 
proposal  to  grant  individual  case-by- 
case  exemptions  in  lieu  of  an  industry- 
wide exemption  is  impractical.  Many  of 
the  affected  parties  are  likely  to  be 
relatively  small  or  modest  size 
businesses  which  might  find  it  too  costly 
or  time  consuming  to  petition  the 
Commission.  It  also  would  be  more 
resource  intensive  for  the  Commission 
to  respond  to  individual  requests  rather 
than  to  grant  the  industry-wide 
exemption,  which  the  Conunissioi  finds 
appropriate  here.  We  therefore  reject 
the  proposal. 

List  of  Subjects  in  16  CFR  Part  429 

Trade  practices. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  amends  16 
CFR  Part  429  as  follows: 

PART  429— {AMENDED] 

1.  The  authority  citation  for  Part  429  is 
revised  to  read  as  follows: 

Authority  15  U.S.C.  41-58. 

2.  In  S  429.1  the  following  text  will  be 
added  to  the  end  of  paragraph  (a)  and 
the  introductory  text  of  paragraph  (b)  is 
revised  to  read  as  follows: 

S  429.1    The  Rule. 


(a)  *   *   * 

The  seller  may  select  the  method  of 
providing  the  buyer  with  the  duplicate 
notice  of  cancellation  form  set  forth  in 
paragraph  (b)  of  this  section,  provided 
however,  that  in  the  event  of 
cancellation  the  buyer  must  be  able  to 
retain  a  complete  copy  of  the  contract  or 
receipt.  Furthermore,  if  both  forms  are 
not  attached  to  the  contract  or  receipt, 
the  seller  is  required  to  alter  the  last 
sentence  in  the  statement  above  to 
conform  to  the  actual  location  of  the 
forms. 

(b)  Fail  to  furnish  each  buyer,  at  the 
time  the  buyer  signs  the  door-to-door 
sales  contract  or  otherwise  agrees  to 
buy  consumer  goods  or  services  from 
the  seller,  a  completed  form  in  duplicate, 
captioned  either  "NOTICE  OF  RIGHT 
TO  CANCEL"  or  "NOTICE  OF 
CANCELLATION,"  which  shall  (where 
appiicablel  contain  in  ten  point  bold 
face  type  the  following  information  and 
statements  in  the  same  language,  e.g., 
Spanish,  as  that  used  in  the  contract. 


By  direction  of  the  Commiuian. 
Donald  S.  Claik. 

Secretary. 

[PR  Doc.  86-^5980  Filed  ll-»-88:  8:45  am] 

BtLUNO  OODC  «7S»-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  aftd 
Reclamation  Enforcement 

30  CFR  Part  914 

:r.d'.ana  Permanent  Regulatory 
Program;  Approval  of  Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  an  amendment  to  the 
Indiana  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMOIA).  The  amendment  changes  the 
Indiana  Siu-face  Mining  Law  provisions 
concerning:  (1)  Bond  surety,  (2)  locations 
where  inspection  and  enforcement 
documents  will  be  made  available  to  the 
public,  and  (3)  notices  of  violation  to 
make  these  provisions  consistent  with 
the  requirements  of  SMCRA. 
EFFECTIVE  DATE:  November  10, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Rieke,  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Room  300,  Minton- 
Capehart  Federal  Building,  575  N. 
Pennsylvania  Street,  Indianapolis, 
Indiana  46204;  Telephone:  (317)  269- 
2609. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Indiana 
program  effective  July  29, 1982. 
Information  regarding  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107-32108). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  proposed 
amendments  are  identified  in  30  CFR 
914.15.  30  CFR  914.16  and  914.17. 

IL  Discussion  of  Amendraenls 

On  August  13, 1987  (Administrative 
Record  No.  INEJ-OSOl),  the  Indiana 
Department  of  Natural  Resources 


(IDNR)  submitted  to  OSMRE  pursuant  to 
30  CFR  732.17.  a  proposed  State  program 
amendment  for  approval.  The 
amendment  modifies  Lndiana  Code  (IC) 
13^.1-6-4;  13-4.1-11-3;  and  13-4.1-11-4. 
The  proposed  changes  are  briefly 
summarized  below: 

(1)  Amendment  to  Indiana  Code 
Section  13-4.1-6-4  requires  that  the 
surety  of  mine  operator  be  recognized 
by  the  Treasurer  of  State  as  holding  a 
certificate  of  authority  from  the  United 
States  Department  of  the  Treasury  as  an 
acceptable  surety  on  Federal  Bonds. 

(2)  Amendment  to  Indiana  Code 
Section  13-4.1-11-3  requires  copies  of 
any  record,  report,  inspection  material 
or  other  information  obtained  pursuant 
to  the  Division's  inspection  and 
enforcement  responsibilities  under 
Indiana  Code  13-4.1-11  be  made 
available  at  a  public  library  in  the 
county  in  which  the  mining  operation  is 
located  rather  ^an  at  the  county 
recorder's  office. 

(3)  Amendment  to  Indiana  Code 
Section  13-4.1-11-4  requires  that  notices 
of  violation  are  effective  when  served 
upon  the  permittee,  subject  to  an 
application  for  temporary  relief. 

OSMRE  announced  receipt  of  the 
proposed  amendments  in  the  September 
23. 1987  Federal  Regist«  (52  FR  35734) 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  pubHc  hearing  on  their 
substantive  adequacy.  The  public 
comment  period  ended  October  23. 1987. 
There  was  no  request  for  a  public 
hearing  and  the  hearing  scheduled  for 
October  19, 1987,  was  not  held. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendments  to  the  Indian  program. 
Only  those  revisions  of  particular 
interest  are  discussed  below.  Any 
revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  which 
are  not  discussed  below  contain 
language  similar  to  the  corresponding 
Federal  rules,  or  concern  non- 
substantive wording  changes. 

1.  Bonding 

Indiana  has  amended  its  program  at 
Indiana  Code  Section  13-4.1-6-4  to 
require  that  the  surety  of  a  mine 
operator  be  recognized  by  the  Treasurer 
of  State  as  holding  a  certificate  of 
authority  from  the  United  States 
Department  of  the  Treasury  as  an 
acceptable  surety  on  Federal  Bonds. 


45460 


Federal  Register  /  Vol.  53,  No.  218  /  Thursday.  November  10.  1988  /  Rules  and  Regulations 


Federal  Ref^ter  /  Vol.  53,  No.  218  /  Thursday.  November  10.  1988  /  Rules  and  Regulations     45461 


Although  SMCRA  and  the  Federal 
regiilations  do  not  require  that  corporate 
sureties  approved  by  the  State  also  hold 
a  certificate  of  authority  from  the  United 
States  Treasury,  such  a  requirement 
would  increase  the  likelihood  that 
sureties  would  be  solvent  for  the 
duration  of  the  mining  and  reclamation 
operations.  The  Director  Hnds,  therefore, 
that  the  amendment  is  not  inconsistent 
with  the  requirements  of  SMCRA  and  no 
less  effective  than  the  Federal  bonding 
regulations  at  30  CFR  Part  800. 

2.  Availability  of  Records 

Indiana  has  amended  Indiana  Code 
Section  13-4.1-11-3  to  require  copies  of 
any  record,  report,  inspection  material 
or  other  information  obtained  pursuant 
to  the  Division's  inspection  and 
enforcement  responsibilities  under 
Indiana  Code  13-4.1-11  be  made 
available  at  a  public  library  in  the 
county  in  which  the  mining  operation  is 
located  rather  than  at  the  county 
recorder's  office  in  the  appropriate 
county  or  counties  as  has  previously 
been  required.  This  change  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  SMCRA  at  section  517(f) 
requires  that  such  records  be 
conveniently  available  to  the  public  in 
the  areas  of  mining  at  county, 
multicounty  and  State  locations.  The 
Federal  regulations  at  30  CFR 
840.14(c)(1)  require  that  such  records  be 
available  at  Federal,  State  or  local 
government  offices  in  the  county  where 
the  mining  is  occurring  or  is  proposed  to 
occur.  The  Director  finds,  therefore,  that 
the  amendment  is  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations. 

3.  Notices  of  Violation 

Indiana  Code  Section  13-4.1-11-1  was 
amended  to  require  that  notices  of 
violation  are  effective  when  served  upon 
the  permittee,  subject  to  an  application 
for  temporary  relief.  This  amendment  is 
submitted  to  correct  an  inadequacy 
created  by  earlier  passage  of  the 
Indiana  Administrative  Adjudication 
Act  (LAAA)  which  made  orders  effective 
15  days  after  being  served  unless 
another  statute  specifies  a  different  date 
or  the  agency  specifies  a  later  date  in 
the  order.  OSMRE  announced  approval 
of  part  of  the  LAAA  amendment  in  the 
April  1, 1987,  Federal  Register,  but 
deferred  action  on  the  effective  date  of 
orders  issue  (52  FR 10372).  In  that  ruling, 
the  Director  stated  that  section  521(a)(3) 
of  SMCRA  and  30  CFR  Part  840  do  not 
provide  for  such  time  lapse  between  the 
discovery  of  a  violation  and  the 
issuance  of  a  notice  of  violation. 

The  current  amendment  at  section  13- 
4.1-11-1  removes  the  time  lapse 


provision  and  stipulates  that  notices  of 
violation  are  effective  when  served. 
Subsequent  correspondence  with 
Indiana  (Administrative  Record  No.  IN- 
0591)  has  determined  that  Cessation 
Orders  are  effective  when  served  as 
indicated  by  the  Indiana  provisions  at 
IC  4-21.5-4-1  (concerning  special 
proceedings  and  temporary  orders)  and 
IC  4-21.5-4-33  (indicating  that  such 
orders  are  effective  when  issued).  The 
Director  finds,  therefore,  that  the 
amendment  at  IC  13-4.1-11-1  is  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations, 
and  that  the  Director's  deferral  of  IC  4- 
21.5-3-6(d)  at  30  CFR  914.15(p)  can  be 
removed. 

rV.  Public  Comment 

As  discussed  in  the  section  of  this 
notice  entitled  "Discussion  of 
Amendments,"  the  Director  solicited 
public  comment  and  provided 
opportunity  for  a  public  hearing  on  the 
proposed  amendments.  No  comments 
were  received  from  the  public  during  the 
public  comment  period  which  closed  on 
October  23, 1987.  Since  no  one  requested 
an  opportunity  to  testify,  the  hearing 
scheduled  for  October  19, 1987,  was  not 
held. 

Pursuant  to  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  comments 
were  also  solicited  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Indiana  program.  No 
comments  were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendments  to 
sections  IC  13-4.1-6-4. 13-4.1-11-3  and 
13-4.1-11-4  of  the  Indiana  program  as 
submitted  on  August  13, 1987.  The 
Federal  rules  at  30  CFR  Part  914 
codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 


2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3, 4. 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Date:  November  2, 1988. 
Robert  E.  Boldt. 

Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  Paragraph  (p)  of  §  914.15  is  revised 
to  read  as  follows: 

§  914.15    Approval  of  regulatory  program 
amendments. 

***** 

(p)  The  following  amendments  are 
approved  effective  April  1, 1987: 
Revision  to  the  Indiana  Codes  as 
contained  in  Senate  Enrolled  Act  No.  41 
and  House  Enrolled  Act  No.  1339 
submitted  June  11, 1986,  as  modified  on 
November  7, 1986.  Senate  Enrolled  Act 
No.  41  amends  provisions  at  IC  13-4-6- 
9,  IC  13-4.1-1-3,  IC  13-4.1-1-5,  IC  13- 
4.1-3-3,  IC  13-4.1-3-4,  IC  13-4.1-3-6,  IC 
13_4.1-4_1,  IC  13-4.11-4-3,  IC  13-4.1-4- 
7,  IC  13-4.1-7-1,  IC  13-4.1-7-5,  IC  13- 
4.1-7-6,  IC  13-4.1-8-1,  IC  13-4.1-11-5.  IC 
13-4.1-11-6.  IC  13-4.1-11-8,  IC  13-4.1- 


11-12.  and  IC  13-4.1-14-1.  Houae 
Enrolled  Act  No.  1339.  effective  July  1. 
1987,  replaces  IC  4-22-1  with  the  new 
State  Administrative  Adjudication  act  at 
IC  4-21.5. 

3.  Paragraph  (t)  is  added  to  {  914.15  to 
read  as  follows: 

§914.1S    Approval  of  regulatory  program 
amendments. 

***** 

(t)  The  following  amendments  to  the 
Indiana  permanent  regulatory  program, 
as  submitted  to  OSMRE  on  August  13, 
1987,  are  approved  effective  November 
10. 1988:  Revisions  to  the  Indiana  Code 
(IC)  as  contained  in  Senate  Enrolled 
Acts  Nos.  44  and  225.  Senate  Enrolled 
Act  No.  44  amends  IC  13-4.1-6-4.  which 
concerns  acceptable  surety.  Senate 
Enrolled  Act  No.  225  amends  IC  13-4.1- 
11-3,  which  concerns  the  availability  of 
inspection  and  enforcement  data  at 
public  libraries;  and  IC  13-4.1-11-4, 
concerning  the  effective  date  of  notices 
of  violation. 
[FR  Doc.  8a-26163  Filed  11-9-88:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

(DoD  6010.8-R.  Amdt  No.  161 

Civilian  Health  and  Medicai  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Cardiorespiratory  Monitor  Durable 
Medical  Equipment  (DME)  Benefit 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUMMARY:  This  fmal  rule  expands  the 
circumstances  for  which  the  CHAMPUS 
may  share  the  cost  of  a 
cardiorespiratory  monitor  and  certain 
associated  services  for  in-home  use. 
This  change  is  necessary  to  comply  with 
The  National  Defense  Authorization  Act 
for  Fiscal  Years  1988  and  1989. 
EFFECTIVE  DATE:  December  4. 1987. 

addresses:  Office  of  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 
Program  Development,  Aurora,  CO 
80045-6900. 

FOR  FURTHER  IMFORMATION  CONTACT. 
Joseph  W.  Baker,  Office  of  Program 
Development.  OCHAMPUS,  telephone 
(303)  361-4019. 

SUPPLEMENTARY  INFOWIATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R. 


"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title.  DoD  Regulation  e010.8-R  was 
reissued  in  the  Federal  Register  on  July 
1. 1986  (51  FR  24008). 

This  final  rule  was  not  issued  as  a 
proposed  rule  as  the  change 
implemented  is  expressly  authorized  by 
legislation  and  further  delay  in 
providing  public  notice  of  the  effective 
date  of  this  enhanced  benefit  is  contrary 
to  the  public  interest  [32  CFR 
296.2(d)(4)].  Written  comments, 
however,  are  invited  for  30  days 
following  publication  of  this  final  rule. 
Any  revision  prompted  by  public 
comments  will  be  published  in  the 
Federal  Register  and  any  changes  which 
operate  to  increase  the  rights,  benefits, 
or  privileges  provided  in  the  amended 
regulation  will  be  effective  retroactively 
to  the  effective  date  insofar  as 
administratively  feasible. 

On  December  4, 1987,  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1988  and  1989  (Pub.  L  100-180) 
section  726  amended  U.S.C.  Title  10, 
Chapter  55  by  adding  section 
1079(a)(15).  The  Act  authorized 
cardiorespiratory  home  monitoring 
equipment  for  an  infant  who  has  had  an 
apparent  life-threatening  event,  or 
certain  siblings  of  a  victim  of  sudden 
infant  death  syndrome  (SIDS).  or  whose 
birth  weight  was  1,500  grams  or  less,  or 
who  is  a  pre-term  infant  with  pathologic 
apnea. 

Coverage  of  this  equipment  for  other 
applications  which  meet  Program 
benefit  requirements  is  not  effected.  To 
improve  clarity,  we  have  rewritten  the 
regulation  provision  on  durable  medical 
equipment.  Other  than  the  inclusion  of 
this  expanded  benefit,  there  have  been 
no  substantive  changes. 

The  Office  of  CHAMPUS  has 
determined  that  this  amendment  is  not  a 
major  rule  under  Executive  Order  12291 
because  (1)  the  projected  additional  cost 
to  the  Program  for  this  benefit  is  less 
than  $2  million,  an  amount  far  below  the 
executive  order  threshold  of  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  this  rule  will  reduce  cost  for 
those  beneficiaries  who  would  have 
otherwise  had  to  pay  the  entire  cost  of 
this  equipment;  (3)  there  is  no  cost  effect 
upon  the  general  health  care  industry 
nor  will  it  cause  increased  cost  to  the 
durable  medical  equipment  supply 
segment  of  that  industry  as  it  places  no 
regulatory  burden  upon  either  (4)  the 
rule  places  no  regulatory  burden  upon 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  (5) 
the  rule  does  not  have  any  direct  or 
indirect  adverse  effect  on  competition. 
employment,  investment,  productivity. 


innovation,  or  on  the  ablHty  of  d»e 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets  as  it  does 
not  concern  these  aspects  of  the  market 
place. 

Further,  we  certify  that  this  final  rule 
will  not  have  a  signtficant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  because  this 
rule  (1)  only  provides  the  administrative 
framework  to  allow  Program 
beneficiaries  to  have  the  cost  of  this 
equipment  shared  by  the  Program:  (2) 
does  not  guarantee  payment  or 
patronage;  (3)  does  not  affect  the 
requirements  for  a  firm  to  become  a 
CHAMPUS-approved  durable  medical 
equipment  supplier  and,  (4)  will 
generate  estimated  Program 
expenditures  of  less  than  $2  million 
dollars,  an  economic  impact  of  no  more 
than  0.125  percent  of  the  estimated 
durable  medical  equipment  sales  of  $1.6 
billion  from  all  sources  nationally. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— (AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1086,  5  U.S.C.  3m. 

2.  S  199.4  is  amended  by  revising 
paragraph  (d)(3)(ii)  to  read  as  follows: 

§  199.4    Basic  program  benefits. 

(d)  *  •  • 

(3)  •  *   * 

(ii)  Durable  medical  equipment — (A) 
Scope  of  benefit  Subject  to  the 
exceptions  in  paragraphs  (d)(3)(ii)  (B) 
and  (C)  of  this  section,  only  durable 
medical  equipment  (DME)  which  is  for 
the  specific  use  of  the  beneficiary,  and 
which  complies  with  the  definition  of 
"Durable  Medical  Equipment"  in  S  199.2 
of  this  part  and  which  is  not  otherwise 
excluded  by  this  part,  qualifies  as  a 
Basic  Program  benefit. 

(B)  Cardiorespiratory  monitor 
exception.  [1)  When  prescribed  by  a 
physician  who  is  otherwise  eligible  as  a 
CHAMPUS  individual  professional 
provider,  or  who  is  on  active  duty  with  a 
United  States  Uniformed  Service,  an 
electronic  cardiorespiratory  monitor, 
including  technical  support  necessary 
for  the  proper  use  of  the  monitor,  may 
be  cost-shared  as  durable  medical 
equipment  when  supervised  by  the 
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prescribing  physician  for  in-home  use 
by: 

(/■)  An  infant  beneficiary  who  has  had 
an  apparent  life-threatening  event,  as 
defined  in  guideUnes  issued  by  the 
Director.  OCHAMPUS.  or  a  designee,  or 

(;7)  An  infant  beneficiary  who  is  a 
subsequent  or  multiple  birth  biological 
sibling  of  a  victim  of  sudden  infant 
death  syndrome  (SIDS),  or 

[Hi)  An  infant  beneficiary  whose  birth 
weight  was  1,500  grams  or  less,  or 

(;V)  An  infant  beneficiary  who  is  a 
pre-term  infant  with  pathologic  apnea, 
as  defined  in  guidelines  issued  by  the 
Director,  OCHAMPUS,  or  a  designee,  or 

(v)  Any  beneficiary  who  has  a 
condition  or  suspected  condition 
designated  in  guidelines  issued  by  the 
Director.  OCHAMPUS.  or  a  designee,  for 
which  the  in-home  use  of  the 
cardiorespiratory  monitor  otherwise 
meets  Basic  Program  requirements. 

(2)  The  following  types  of  services 
and  items  may  be  cost-shared  when 
provided  in  conjunction  with  an 
otherwise  authorized  cardiorespiratory 
monitor: 

(0  Trend-event  recorder,  including 
technical  support  necessary  for  the 
proper  use  of  the  recorder. 

[ii]  Analysis  of  recorded  physiological 
data  associated  with  monitor  alarms. 

[Hi]  Professional  visits  for  services 
otherwise  authorized  by  this  part,  and 
for  family  training  on  how  to  respond  to 
an  apparent  life  threatening  event. 

[iv]  Diagnostic  testing  otherwise 
authorized  by  this  part. 

(C)  Basic  mobility  equipment 
exception.  A  wheelchair,  or  a 
CHAMPUS-approved  alternative,  which 
is  medically  necessary  to  provide  basic 
mobility,  including  reasonable 
additional  cost  for  medically  necessary 
modifications  to  accommodate  a 
particular  disability,  may  be  cost-shared 
as  durable  medical  equipment. 

(D)  Exclusions.  DME  which  is 
otherwise  qualified  as  a  benefit  is 
excluded  as  a  benefit  under  the 
following  circumstances: 

[1]  DME  for  a  beneficiary  who  is  a 
patient  in  a  type  of  facility  that 
ordinarily  provides  the  same  type  of 
DME  item  to  its  patients  at  no  additional 
charge  in  the  usual  course  of  providing 
its  services. 

[2]  DME  which  is  available  to  the 
beneficiary  from  a  Uniformed  Services 
Medical  Treatment  Facility. 

[3]  DME  with  deluxe,  luxury,  or 
immaterial  features  which  increase  the 
cost  of  the  item  to  the  government 
relative  to  a  similar  item  without  those 
features. 

(E)  Basis  for  reimbursement  The  cost 
of  DME  may  be  shared  by  the 
CHAMPUS  based  upon  the  price  which 


is  most  advantageous  to  the  government 
taking  into  consideration  the  anticipated 
duration  of  the  medically  necessary 
need  for  the  equipment  and  current  price 
information  for  the  type  of  item.  The 
cost  analysis  must  include  comparison 
of  the  total  price  of  the  item  as  a 
monthly  rental  charge,  a  lease-purchase 
price,  and  a  lump-sum  purchase  price 
and  a  provision  for  the  time  value  of 
money  at  the  rate  determined  by  the 
U.S.  Department  of  the  Treasury. 
•        •        •        •        • 

Dated:  November  7, 1988. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  88-26082  Filed  11-9-88;  8:45  am) 
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Defense  Logistics  Agency 

32  CFR  Part  1293 

[DUk  Reg.  5500.1] 

standards  of  Conduct 

AGENCY:  Defense  Logistics  Agency 

(DLA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  prescribes  the 
standards  of  conduct  required  of  all 
DLA  personnel,  regardless  of 
assignment,  which  are  set  forth  in  DLA 
Regulation  5500.1,  Standards  of  Conduct, 
24  February  1988.  The  DLA  Regulation 
implements  DoD  Directive  5500.7,  6  May 
1987  as  published  at  32  CFR  Part  40. 

EFFECTIVE  DATE:  November  10. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Frenette,  Commercial — 202- 
274-6158,  Autovon— 284-6158. 

SUPPLEMENTARY  INFORMATION:  DLA 

Regulation  5500.1,  Standards  of  Conduct 
implements  DOD  Directive  5500.7  and 
was  approved  by  the  General  Counsel. 
DOD  on  15  January  1988.  To  provide 
notice  of  the  DLA  regulation,  it  is  being 
published  in  the  Federal  Register  for 
incorporation  in  the  Code  of  Federal 
Regulations. 

List  of  Subjects  in  32  CFR  Part  1293 

Conflict  of  interests. 

By  order  of  the  director. 
October  3, 1988. 
lames  |.  Singsank. 

Colonel.  USA,  Staff  Director.  Administration. 

A  new  Part  1293  is  added  to 
Subchapter  B.  Chapter  XII  of  Title  32  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 


PART  1293— STANDARDS  OF 
CONDUCT 

1293.1  Reference. 

1293.2  Purpose  and  scope. 

1293.3  Policy. 

1293.4  Definitions. 

1293.5  Signiflcant  changes. 

1293.6  Responsibilities. 

1293.7  Procedures. 

Appendix  A  to  Part  1293 — Laws  Affecting 
DLA  Personnel 

Appendix  B  to  Part  1293— Code  of  Ethics  for 
Government  Service— Pub.  L  96-303 

Appendix  C  to  Part  1293 — Additional 
Guidance  on  Gratuities,  Reimbursements, 
and  Other  Benefits  from  Outside  Sources 

Appendix  D  to  Part  1293 — Executive 
Personnel  Financial  Disclosure  Report  (SF 
278) 

Appendix  E  to  Part  1293 — Requirements  for 
Submission  of  DD  Form  1555.  Statement  of 
Affiliations  and  Financial  Interests 

Appendix  F  to  Part  1293 — Reporting 
Procedures  for  DOD  and  Defense  Related 
Employment 

Appendix  G  to  Part  1293 — Administrative 
Enforcement  Provisions 

Authority:  E.0. 12222  30  FR  6469;  18  U.S.C. 
201-209. 

§  1293.1    References. 

(a)  DLAR  1005.1,  Decorations  and 
Gifts  from  Foreign  Governments. 

(b)  DLAR  1430.12,  Civilian  Employee 
Development  and  Training. 

(c)  DLAR  5035.1,  Fund-Raising  Within 
the  Defense  Logistics  Agency. 

(d)  DLAR  5400.13,  Clearance  of 
Information  for  Public  Release. 

(e)  DLAR  5500.4,  Policies  Governing 
Participation  of  DLA  and  Its  Personnel 
in  Activities  of  Private  Associations. 

§  1293.2    Purpose  and  scope. 

(a)  Part  1293  prescribes  standards  of 
conduct  required  of  all  DLA  personnel, 
military  and  civilian,  regardless  of  grade 
or  assignment.  It  also  establishes 
criteria  and  procedures  for  reports 
required  of  certain  individuals  who  have 
left  Federal  service  and  of  former 
employees  of  defense  contractors 
presently  employed  by  DLA. 

(b)  Close  adherence  to  the  standards 
of  conduct  will  ensure  compliance  with 
the  high  ethical  standards  demanded  of 
all  public  employees.  Violations  of  the 
standards  prescribed  in  this  regulation, 
or  by  Federal  laws,  including  the  laws 
described  in  enclosure  1,  may  result  in 
criminal  and/or  administrative 
sanctions.  Accordingly,  all  DLA 
personnel  should  become  familiar  with 
these  standards. 

(c)  The  reporting  procedures  for 
defense  related  employment  are 


applicable  to  former  military  officers 
and  civilian  employees  of  DLA  and  to 
former  employees  of  defense  contractors 
presently  employed  by  DLA. 

(d)  AH  retired  regular  officers  are  also 
required  to  file  a  statement  of 
employment  with  the  Military 
Department  in  which  they  hold  a  retired 
status. 

(e)  This  DLAR  is  applicable  to  HQ 
DLA  and  all  DLA  field  activities  and 
implements  DoD  Directive  5500.7, 
Standards  of  Conduct. 

§1293.3    Policy. 

(a)  General  requirements.  (1) 
Government  employment  is  a  public 
trust  which  requires  that  loyalty  to 
country,  ethical  principles,  and  the  law 
be  placed  above  private  gain  and  other 
interests.  All  DLA  personnel  must 
conduct  themselves,  both  on  and  off  the 
job,  in  such  a  manner  as  to  avoid  the 
existence  or  appearance  of  a  conflict  of 
interest  between  their  official 
responsibilities  and  their  personal 
affairs. 

(2)  DLA  personnel  shall  become 
familiar  with  the  scope  of.  authority  for. 
and  limitations  on  the  activities  for 
which  they  are  responsible.  DLA 
personnel  also  shall  acquire  a  general 
knowledge  of  the  statutory  standards  of 
conduct  prohibitions  and  restrictions. 
The  most  commonly  encountered  of 
these  provisions  are  summarized  in 
Appendix  A.  and  are  laws  dealing 
generally  with  conflicts  of  interest  and 
postemployment  activities. 

(3)  If  DLA  personnel  are  unsure 
whether  a  proposed  action  or  decision  is 
proper  because  it  may  be  contrary  to 
law  or  regulation,  they  shall  consult  the 
Designated  Agency  Ethics  Official,  or 
Deputy  Ethics  Official,  for  guidance.  The 
individuals  are  identified  in  §  1293.4. 

(4)  DLA  personnel  shall  not  take  or 
recommend  any  action  or  make  or 
recommend  any  expenditure  of  funds 
known  or  believed  to  be  in  violation  of 
Federal  laws.  Executive  Orders,  or 
applicable  directives,  instructions,  or 
regulations. 

(5)  Practices  that  may  be  accepted  in 
the  private  business  world  may  not  be 
acceptable  for  DLA  personnel.  As  public 
employees,  all  DLA  personnel  are 
accountable  for  the  manner  in  which 
they  perform  their  official 
responsibilities. 

(6)  DLA  personnel  shall  strictly 
adhere  to  the  DLA  program  of  equal 
opportunity  regardless  of  race,  color, 
religion,  sex.  age,  national  origin,  or 
handicap. 

(7)  DLA  personnel  shall  avoid  any 
action,  whether  or  not  specifically 
prohibited  by  Part  1293,  which  might 


result  in  or  reasonably  be  expected  to 
create  the  appearance  of: 

(i)  Using  public  oKice  for  private  gain. 

(ii)  Giving  preferential  treatment  to 
any  person  or  entity. 

(iii)  Impeding  Government  efficiency 
or  economy. 

(iv]  Losing  complete  independence  or 
impartiality. 

(v)  Making  a  Government  decision 
outside  official  channels. 

(vi)  Affecting  adversely  the 
confidence  of  the  public  in  the  integrity 
of  the  Government. 

(b)  Information  to  personnel. 

(1)  All  new  civilian  employees  and 
military  personnel  newly  assigned  to 
DLA  will  be  provided  a  copy  of  Part 
1293  upon  their  entrance  to  duty. 

(2)  DLA  persoimel  shall  be  reminded 
at  least  semiannually  of  their  duty  to 
comply  with  the  required  standards  of 
conduct.  Appropriate  means  of 
accomplishing  these  reminders  include 
notices,  circulation  of  Part  1293  to 
employees,  briefings,  or  any  other 
means  which  serve  to  remind  employees 
of  their  ethical  responsibilities. 

(3)  Copies  of  the  Code  of  Ethics  for 
Government  Service  (Appendix  B)  shall 
be  displayed  in  appropriate  areas  of 
DLA  occupied  buildings  in  which  20  or 
more  persons  are  regularly  employed. 
(Code  of  Ethics  posters  are  self-service 
supply  items  and  may  be  obtained  under 
NSN  7690-01-099-8167.) 

(4)  All  DLA  employees  (military  and 
civilian]  who  leave  Federal  service  shall 
be  informed  of  the  restrictions  on  the 
postemployment  activities  of  former 
Federal  employees. 

(c)  Conflicts  of  interest — (1) 
Affiliations  and  Outside  Associations. 

(i)  DLA  personnel  shall  not  engage  in 
any  personal,  business,  or  professional 
activity  which  conflicts  with  the 
interests  of  the  Government  they  serve 
through  the  duties  and  responsibilities 
of  their  DLA  positions.  This  prohibition 
applies  to  all  DLA  employees,  regardless 
of  whether  they  are  required  to  file  a 
financial  disclosure  report.  In  the  event 
a  conflict,  or  potential  conflict  of 
interest  arises,  it  shall  be  promptly 
reported  and  resolved  in  accordance 
with  §  1293.7(b]. 

(ii)  Membership  or  activity  of  DLA 
personnel  in  non-Governmental 
associations  or  organizations  must  not 
be  incompatible  with  their  official 
Government  positions  (see  DLAR 
5500.4].' 


'  Copies  may  be  obldined.  if  needed,  from 
Defense  Ixjgistics  Agencv.  ATTN:  DLA-XPD. 
Cameron  Station.  Alexandria.  VA  22304-6100. 


(iii)  DLA  personnel  shall  not 
knowingly  deal,  on  behalf  of  the 
Government,  with  present  or  former 
Government  personnel,  military  or 
civilian,  whose  participation  in  the 
transaction  would  be  in  violation  of  a 
statute,  regulation,  or  policy  set  forth  in 
Part  1293. 

(2)  Financial  interests.  DLA  personnel 
shall  not  receive  or  retain  any  direct  or 
indirect  financial  interest  which 
conflicts  with  the  interests  of  the 
Government  they  serve  through  the 
duties  and  responsibilities  of  their  DLA 
positions.  Matters  concerning  outside 
employment  by  DLA  personnel  are 
discussed  in  paragraph  (i)  of  this 
section.  For  the  purpose  of  this 
prohibition,  the  financial  interests  of  a 
spouse,  minor  child,  or  any  household 
member  are  treated  as  the  financial 
interests  of  the  DLA  employee.  Thus,  not 
only  stocks  and  other  similar  holdings, 
but  also  the  wages,  salaries,  dividends, 
or  any  other  income  of  a  spouse,  minor 
child,  or  household  member  are 
considered  financial  interests  of  the 
DLA  employee.  Particular  care  must  be 
given  in  situations  involving  former  DoD 
contractor  employees  as  they  may  be 
entitled  to  benefits  from  their  former 
employer  (such  as  pensions,  company 
discounts  or  concessions,  etc.)  which 
could  create  a  criminal  conflict  of 
interest  situation  under  18  U.S.C.  208  if 
DLA  assigns  the  employee  duties  and 
responsibilities  involving  the  former 
employer.  (For  reporting  requirements 
imique  to  former  DoD  contractor 
employees  see  S  1293.7(e).  These 
prohibitions  apply  to  all  DLA 
employees,  regardless  of  whether  they 
are  required  to  file  a  financial  disclosure 
report.  In  the  event  a  conflict  or 
potential  conflict  of  interest  arises,  it 
shall  be  promptly  reported  and  resolved 
in  accordance  with  S  1293.7(b). 

(3)  Avoiding  Actual  or  the 
Appearance  of  Conflicts  of  Interest. 
Direct  or  indirect  financial  interests  in  a 
defense  related  contractor,  in  any 
amount  and  in  any  form  (stocks,  bonds, 
options,  employment  of  spouse,  minor 
child,  or  any  other  household  member) 
may  be  a  prohibited  conflict  or 
appearance  of  a  conflict  of  interest. 
Outside  empluyment  or  other  outside 
activity,  with  or  without  compensation, 
regarding  possible  future  employment 
may  also  create  a  conflict  or  the 
appearance  of  a  conflict  of  interest. 
Discussions  with  a  defense  contractor 
regarding  possible  future  employment 
may  require  reporting  and 
disqualification  under  the  procedures 
set  forth  in  paragraph  (k)  of  this  section. 
In  these  situations,  DLA  personnel  are 
encouraged  to  seek  advice  from  the 
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Designated  Agency  Ethics  Official  or 
Deputy  Ethics  Official  to  protect  not 
only  themselves,  but  also  be  avoid 
embarrassment  to  DLA. 

(4)  Assignment  of  Reserves  for 
training.  DLA  personnel  who  assign 
Reserves  for  training  shall  not  assign 
them  to  duties  in  which  they  will  obtain 
information  that  could  be  used  by  them 
or  their  private  sector  employers  to  gain 
unfair  advantage  over  civilian 
competitors.  Prior  to  entering  active 
duty,  reservists  must  disclose  to 
superiors  or  assignment  personnel, 
sufficient  information  to  ensure  that  no 
conflict  exists  between  their  duty 
assignments  and  their  private  interests. 

(d)  Use  of  DLA  Position,  Property. 
Resources,  and  Information — (1)  Using 
DLA  position.  DLA  personnel  are 
prohibited  from  using  their  DLA  position 
to  induce,  coerce,  or  in  any  manner 
influence  any  person  to  provide  any 
benefit,  financial  or  otherwise,  to 
themselves  or  others. 

(2)  Use  of  Civilian  and  Military  Titles 
or  Positions  in  Connection  with 
Commercial  Enterprises,  (i)  All  DLA 
personnel  are  prohibited  from  using 
their  official  tides  or  positions  in 
connection  with  the  promotion  of  any 
commercial  enterprise  or  endorsement 
of  any  commercial  product.  This  does 
not  preclude  author  identification  for 
materials  published  in  accordance  with 
DLAR  5400.13.* 

(ii)  Retired  military  personnel,  and 
members  of  Reserve  components  not  on 
active  duty,  may  use  their  military  titles 
in  connection  with  commercial 
enterprises  provided  that  they  indicate 
their  Retired  or  Reserve  status. 
However,  if  the  use  of  mihtary  titles  in 
any  way  casts  discredit  on  the  Military 
Departments  or  DoO.  or  gives  the 
appearance  of  sponsorship,  sanction, 
endorsement,  or  approval  by  a  Military 
Department  or  DoD.  it  is  prohibited.  In 
addition,  a  Military  Department  may 
further  restrict  the  use  of  titles,  including 
use  by  retired  military  personnel  and 
members  of  reserve  components  not  on 
active  duty,  in  overseas  areas. 

(3)  Use  of  Government  property  and 
resources. 

[i]  DLA  personnel  have  a  positive  duty 
to  protect  and  conserve  Government 
property  and  resources  and  assure  that 
they  are  used  only  for  official 
Government  business.  DLA  personnel 
shall  not  directly  or  indirectly  use,  take, 
dispose  of.  or  allow  the  use.  taking,  or 
disposing  of.  Government  property 
including  property  leased  to  the 
Government,  for  other  than  official 
purposes.  Government  facilities. 


'  See  footnote  1.  to  1 1293.3(cH1)(ii). 


property,  and  resources  (such  as 
telephones,  stationery,  stenographic  and 
typing  assistance,  duplicating  and 
computer  equipment)  shall  be  used  only 
for  official  Government  business. 

(ii)  These  provisions  do  not  preclude 
the  use  of  Government  facilities  for 
approved  activities  in  furtherance  of 
DLA  community  relations,  provided  they 
do  not  interfere  with  military  missions 
or  Government  business.  Government 
equipment  and  clerical  support  may  be 
authorized  for  the  preparation  of  papers 
to  be  presented  to  professional 
associations  if  appropriate  to  the 
mission  of  the  office  and  approved,  in 
advance,  by  the  Head  of  the  HQ  PSE  or 
PLFA. 

(iii)  All  DLA  persormel  are 
responsible  for  using  office 
telecommunication  services  (telephone, 
message,  data,  video,  facsimile  services, 
etc.)  for  official  use  only.  The  term 
"official  use"  means  service  directly  in 
support  of  Government  business  or  as 
otherwise  approved  by  the  Head  of  the 
PSE  or  PLFA,  or  their  designee,  as  being 
in  the  best  interest  of  the  Government. 

(A)  DLA  office  telecommunications 
services  are  resources  provided  to 
conduct  business  direcdy  in  support  of 
the  Government. 

(B)  DLA  shall  pay  only  for  the  official 
uses  of  DLA  telecommunications 
services. 

(C)  Where  available  and  practicable, 
steps  shall  be  taken  to  ensure  user 
accountability  (i.e.,  call  verification,  call 
restriction,  other  telecommunications 
service  features). 

(D)  Employees  who  make  unofficial 
use  of  DLA  office  telecommunications 
services  are  subject  to  appropriate 
disciplinary  action. 

(4)  Using  inside  information.  DLA 
personnel  shall  not  directly  or  indirectly 
use  information  obtained  as  a  result  of 
their  DLA  position  to  further  a  private 
gain  for  themselves  or  others  if  that 
information  is  not  generally  available  to 
the  public.  This  prohibition  continues 
even  after  a  DLA  employee  leaves 
Federal  service. 

(5)  Release  of  acquisition  information. 
All  releases  of  acquisition  information 
shall  be  in  accordance  with  authorized 
procedures.  DLA  personnel  are 
prohibited  from  making  an  unauthorized 
disclosure  of  any  information 
concerning  proposed  acquisitions  or 
purchases  by  DLA.  or  the  identity  of  any 
contractor,  imless  the  contractor's 
identity  has  been  made  public  imder 
established  procedures. 

(6)  Unauthorized  statements  or 
commitments  with  respect  to  award  of 
contracts.  Only  contracting  officers  and 
their  duly  authorized  representatives 
acting  within  their  authority  are 


authorized  to  commit  the  Government  to 
the  award  of  contracts.  Unauthorized 
DLA  personnel  are  prohibited  from 
making  any  commibnent  or  promise 
relating  to  the  award  of  a  contract  or 
from  making  any  representation  that 
reasonably  can  be  construed  as  such  a 
commitment. 

(e)  Commercial  and  charitable 
solicitations — 

(1)  Commercial  Soliciting  by  DLA 
Personnel.  To  eliminate  the  appearance 
of  coercion,  intimidation,  or  pressure 
from  rank,  grade,  or  position,  full-time 
DLA  personnel  are  prohibited  from 
making  personal  commercial 
solicitations  or  sales  to  DLA  personnel 
(including  their  family  members]  who 
are  junior  in  rank  or  grade,  or  who  are 
under  any  level  of  supervision  by  them, 
at  any  time,  on  or  off  duty. 

(i)  This  prohibition  includes,  but  is  not 
limited  to,  the  soUcitation  and  sale  of 
insurance,  stocks,  mutual  funds,  real 
estate,  and  any  other  commodities, 
goods,  or  services. 

(ii)  This  prohibition  does  not  include 
the  sale  or  lease  by  individuals  of  their 
own  personal  property  or  privately- 
owned  residence  or  to  the  off-duty 
employment  of  DLA  persormel  as 
employees  in  retail  stores  or  other 
situations  not  involving  solicited  sales. 

(2)  Charitable  solicitations  by  DLA 
personnel.  The  high  visibility  of  DLA 
officials  generates  requests  from 
charitable  and  nonprofit  organizations 
to  use  an  official's  name  and  title  in 
conjunction  with  fimd-raising  activities. 
The  use  of  names  and  titles  of  DLA 
officials,  even  regarding  fimd-raising 
activities  of  charitable  organizations, 
may  give  an  improper  impression  that 
the  Department  of  Defense  or  Defense 
Logistics  Agency  endorses  the  activities 
of  a  particular  organization,  thereby 
resulting  in  unauthorized  assistance  for 
the  organization  or  sponsors  of  the 
activities.  The  presence  of  DLA  officials 
may  be  sought,  under  the  guise  of 
bestowing  awards  upon  the  official,  to 
promote  attendance  at  programs.  DLA 
officials  shall  not  allow  the  use  of  their 
names  or  titles  in  connection  with 
charitable  or  nonprofit  organizations, 
subject  to  the  following: 

(i)  DLA  personnel  may  assist  only 
those  charitable  programs  administered 
by  the  Office  of  Personnel  Management 
under  its  delegation  from  the  President 
and  those  other  programs  authorized  by 
DLAR  5035.1. 

(ii)  This  prohibition  does  not  preclude 
speeches  before  such  organizations  by 
DLA  officials  if  the  speech  is  designed  to 
express  an  official  position  in  a  public 
forum. 


(iii)  This  prohibition  does  not  preclude 
volunteer  efforts  on  behalf  of  charitable 
or  nonprofit  organizations  by 
individuals  who  do  not  use  their  official 
titles  in  relation  to  solicitations  and  who 
do  not  solicit  from  individuals  or  entities 
with  whom  they  do  business  in  their 
official  capacity. 

(f)  Other  prohibitions — 

(1)  Gambling,  betting,  and  lotteries. 
While  on  Government-owned,  leased,  or 
controlled  property,  or  otherwise  while 
on  duty  for  the  Government,  DLA 
persormel  shall  not  participate  in  any 
gambling  activity,  including  a  lottery  or 
pool,  a  game  for  money  or  property,  and 
the  sale  or  purchase  of  a  number  slip  or 
ticket.  The  only  exceptions  are: 

(i)  Where  authorized  by  law,  such  as 
vending  stands  licensed  in  accordance 
with  20  U.S.C.  107a(a)(5)  to  sell  chances 
for  any  lottery  authorized  by  state  law 
and  conducted  by  an  agency  of  a  state. 

(ii)  Activities  which  have  been 
specifically  approved  by  the  Director, 
DLA. 

(2)  Indebtedness.  DLA  personnel  shall 
pay  their  just  financial  obligations  in  a 
timely  manner,  particularly  those 
imposed  by  law,  such  as  Federal,  state, 
and  local  taxes.  DLA  activities  are  not 
required  to  determine  the  validity  or 
amount  of  disputed  debts. 

(g)  Gratuities,  reimbursements,  and 
other  benefits  from  outside  sources — 

(1)  Policy.  No  matter  how  iimocently 
tendered  and  received,  the  acceptance 
of  gratuities,  reimbursements,  or  other 
benefits  by  DLA  personnel  (including 
their  spouse,  minor  child,  or  any 
household  member)  from  those  who 
have  or  seek  business  with  the 
Department  of  Defense  or  from  those 
whose  business  interests  are  affected  by 
Department  of  Defense  functions,  may 
be  a  source  of  embarrassment  to  the 
Department  of  Defense,  may  affect  the 
objective  judgment  of  the  DLA 
personnel  involved,  and  may  impair 
public  confidence  in  the  integrity  of  the 
Government. 

(2)  Bribery  and  graft.  DLA  personnel 
may  be  subject  to  criminal  penalties  if 
they  solicit,  accept,  or  agree  to  accept 
anything  of  value  in  return  for 
performing  or  refraining  from  performing 
an  official  act. 

(3)  General  prohibition.  Except  in  the 
limited  circumstances  set  forth  in 
Appendix  C.  DLA  personnel  (including 
their  spouse,  minor  child,  or  any 
household  member)  shall  not  solicit, 
accept,  or  agree  to  accept  any  gratuity, 
reimbursement,  or  other  benefit  for 
themselves,  or  others,  either  directly  or 
indirectly  from  or  on  behalf  of  any 
source  that: 


(i)  Is  engaged  in  or  seeks  business  or 
financial  relations  of  any  sort  with  any 
DoD  Component. 

(ii)  Conducts  operations  or  activities 
that  are  either  regulated  by  a  DoD 
Component  or  substantially  affected  by 
DoD  decisions. 

(iii)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
official  duties  of  DLA  persoiuiel. 

(iv)  Is  a  foreign  government  or 
representative  of  a  foreign  government 
that  is  engaged  in  selling  to  the  DoD. 
where  the  gratuity  is  tendered  in  the 
context  of  the  foreign  government's 
commercial  activities.  (See  also 
paragraph  (h)(1)  of  this  section.) 

(4)  Employees  who  receive  gratuities 
which  may  not  be  accepted  under  the 
limited  circumstances  set  forth  in 
Appendix  C  shall  promptly  report  the 
matter  to  the  Designated  Agency  Ethics 
Official  or  Deputy  Ethics  Official. 

(h)  Gifts  and  donations. 

(1)  Procedures  with  respect  to  gifts 
from  foreign  governments  are  set  forth 
in  DLAR  1005.1.' 

(2)  Prohibition  of  Contributions  or 
Presents  to  Superiors.  DLA  personnel 
shall  not  solicit  a  contribution  from 
other  DLA  personnel  for  a  gift  to  a 
superior,  make  a  donation  as  a  gift  to  a 
superior,  give  a  gift  to  a  superior,  or 
accept  a  gift  from  other  DLA  personnel 
subordinate  to  themselves.  This 
prohibition  also  applies  to  gifts, 
contributions,  or  donations  to  immediate 
family  members  of  a  superior.  However, 
this  paragraph  does  not  prohibit 
voluntary  gifts  of  reasonable  value  or 
contributions  of  nominal  amounts  (or 
the  acceptance  thereof)  on  special 
occasions  such  as  marriage,  illness, 
transfer,  or  retirement,  provided  that 
any  gifts  acquired  with  such 
contributions  will  be  reasonable  in 
value  in  view  of  the  occasion. 

(i)  Outside  employment  of  DLA 
personnel. 

(1)  DLA  personnel  shall  not  engage  in 
outside  employment  or  other  outside 
activity,  with  or  without  compensation, 
that: 

(i)  Interferes  with,  or  is  not  compatible 
with,  the  performance  of  their 
*  Government  duties. 

(ii)  May  reasonably  be  expected  to 
bring  discredit  on  the  Government. 

(iii)  Is  otherwise  inconsistent  with  the 
requirements  of  Part  1293,  including  the 
requirements  to  avoid  actions  and 
situations  which  reasonably  can  be 
expected  to  create  the  appearance  of 
conflicts  of  interests. 


'  See  foolnole  1.  to  {  12g3.3|c)(1)(ii). 


(2)  Enlisted  military  personnel  on 
active  duty  may  not  be  ordered  or 
authorized  to  leave  their  post  to  engage 
in  a  civilian  pursuit,  business,  or 
professional  activity  if  it  interferes  with 
the  customary  or  regular  employment  of 
local  civilians  in  their  art,  trade,  or 
profession. 

(3)  Off-duty  employment  of  military 
personnel  by  an  entity  involved  in  a 
strike  is  permissible  if  the  person  was 
on  the  payroll  of  the  entity  prior  to  the 
commencement  of  the  strike,  and  if  the 
employment  is  otherwise  in 
conformance  with  the  provisions  of  Part 
1293.  After  a  strike  begins  and  while  it 
continues,  no  military  personnel  may 
accept  employment  by  that  involved 
entity  at  the  strike  location. 

(4)  DLA  personnel  are  encouraged  to 
engage  in  teaching,  lecturing,  and 
writing.  However 

(i)  DLA  persoiinel  shall  not.  either  for 
or  without  compensation,  engage  in 
activities  that  are  dependent  on 
information  obtained  as  a  result  of  their 
Government  employment,  except  when: 
The  information  has  been  published  or 
is  generally  available  to  the  public;  or  it 
will  be  made  generally  available  to  the 
public,  and  the  Director.  DLA  gives 
written  authorization  for  the  use  of 
nonpublic  information  on  the  basis  that 
the  use  is  in  the  public  interest. 

(ii)  Employment  by  a  DoD  contractor 
is  prohibited  imless  the  circumstances 
are  presented  to  and  approval  is 
obtained  from  the  Designated  Agency 
Ethics  Official  or  Deputy  Ethics  Official 
stating  that  such  employment  does  not 
constitute  either  a  conflict  or  the 
appearance  of  a  conflict  of  interest 
between  the  employee's  duties  and  the 
outside  employment. 

(j)  Honoraria.  DLA  personnel  may  not 
accept  honoraria  for  official  activities, 
nor  may  they  suggest  charitable 
contributions  in  place  of  honoraria.  Even 
when  acting  in  a  personal,  rather  than 
official,  capacity: 

(1)  DLA  personnel  are  prohibited  from 
accepting  an  honorarium  of  more  than 
$2,000  (excluding  travel  and  subsistence 
expenses,  agent's  fees  or  commissions) 
for  any  appearance,  speech,  or  article; 

(2)  The  acceptance  of  honoraria  from 
groups  doing,  or  seeking  to  do  business 
with  DLA,  presents  the  potential  for  a 
conflict  of  interest  or  the  appearance  of 
a  conflict.  Before  accepting  any 
honorarium,  DLA  personnel  shall 
consult  the  Designated  Agency  Ethics 
Official,  or  Deputy  Ethics  Official. 

(k)  Pursuit  of  outside  employment. 

(1)  When  a  military  officer  assigned  to 
DLA  or  a  civilian  DLA  employee  leaves 
Federal  service  and  begins  working  for  a 
business  with  which  the  officer  or 
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employee  conducted  official  business,  or 
one  which  might  have  been  affected  by 
the  officer  or  employee's  performance  of 
official  duties,  the  public  may  perceive 
that  the  public's  interest  has  been 
compromised.  There  is  the  concern  that 
the  former  officer  or  employee  may  have 
been  more  interested  in  future 
employment  than  the  diligent 
performance  of  official  duties  and 
protecting  the  Government's  interests. 
Officers  and  employees  must  be 
sensitive  to  this  public  perception  when 
considering  future  employment 
opportunities  and  avoid  any  action 
which  would  cause  loss  of  public 
confidence  in  their  performance  of 
official  duties. 

(2)  DLA  personnel  shall  not  perform 
any  official  duties,  or  otherwise 
participate  in  any  official  matter  dealing 
with  any  organization  with  which  the 
DLA  employee  is  pursuing  employment, 
has  any  arrangement  concerning  future 
employment,  or  has  a  financial  interest. 
Pursuing  employment  is  not  limited  to 
firm  offers  of  employment;  it  includes 
any  action  which  could  reasonably  be 
construed  as  an  indication  of  interest  in 
future  employment,  including  sending 
letters  or  r6sum6s,  telephone 
discussions,  or  the  consideration  of 
unsolicited  proposals  from  a  business 
entity  regarding  possible  future 
employment. 

(3)  All  DLA  personnel  who  have 
contact  (regardless  of  who  initiated  the 
contact)  regarding  possible  future 
employment,  or  have  any  arrangement 
concerning  future  employment  with  any 
organization  that  may  be  affected  by  the 
performance  of  their  official  duties  shall 
immediately  report  the  contact  to  the 
Designated  Agency  Ethics  Official  or 
Deputy  Ethics  Official.  So  long  as  the 
decision  on  future  employment  with  the 
organization  remains  open,  DLA 
personnel  must  disqualify  themselves 
from  participating  in  any  manner  in  any 
official  action  involving  that 
organization.  Thus,  if  a  DLA  employee 
mails  resumes  to  multiple  organizations, 
that  may  be  affected  by  the  performance 
of  official  duties,  the  DLA  employee 
must  report  the  sending  of  resumes, 
disqualify  himself/herself  from 
participating  in  matters  involving  those 
organizations  until  either  the 
organization  or  the  employee 
specifically  terminates  the  employment 
possibilities.  Disqualification  procedures 
are  set  forth  in  S  1293.7(c). 

(1)  Restrictions  on  the  activities  of 
former  officers  and  employees.  Laws 
and  regulations  impose  restrictions  on 
the  activities  of  individuals  who  have 
ceased  Federal  employment.  Violation 
of  some  of  the  laws  and  regulations  may 


result  in  criminal  prosecution.  It  is  the 
obligation  of  each  military  officer 
assigned  to  DLA  and  each  civilian 
employee,  upon  ending  Federal  service, 
to  review  the  post  employment 
restrictions  in  making  decisions 
regarding  their  post  employment 
activities.  Appendix  A  contains  a 
summary  of  the  laws  and  regulations 
which  deal  with  the  conduct  of  DLA 
officers  and  employees  and  the 
restrictions  on  the  activities  of  former 
officers  and  employees. 

§1293.4    Dcflnltioiw. 

(a)  Alternate  Agency  Ethics  Official. 
An  attorney  in  the  DLA  Office  of 
General  Counsel  who  shall  serve  in  the 
absence  of  the  Designated  Agency 
Ethics  Official.  The  attorney  shall  be 
appointed  by  the  General  Counsel,  DLA. 

(b)  Defense  contractor.  Any 
individual,  firm,  corporation, 
partnership,  association,  or  other  legal 
entity  that  enters  into  a  contract  directly 
with  the  Department  of  Defense  to 
furnish  services,  supplies,  or  both, 
including  construction,  to  the 
Department  of  Defense.  Subcontractors 
are  excluded,  as  are  subsidiaries  unless 
they  are  separate  legal  entities  that 
contract  directly  with  the  Department  of 
Defense  in  their  own  names.  Foreign 
governments  or  representatives  of 
foreign  governments  that  are  engaged  in 
selling  to  the  Department  of  Defense  are 
defense  contractors  when  acting  in  that 
context. 

(c)  DLA  personnel  All  civilian  officers 
and  employees  of  DLA,  including  special 
Government  employees,  and  all  active 
duty  military  officers  (commissioned 
and  warrant)  and  enlisted  members  of 
the  Army,  Navy,  Air  Force,  and  Marine 
Corps,  assigned  to  DLA. 

(d)  Deputy  ethics  officials.  The 
Counsel  of  each  DLA  PLFA  and  the  DLA 
Counsel,  Europe  are  designated  as 
Deputy  Ethics  Officials. 

(e)  Designated  Agency  Ethics  Official 
(DAEO).  The  General  Counsel,  DLA  is 
appointed  the  DLA  Designated  Agency 
Ethics  Official  (DAEO). 

(f)  Financial  interest  Any  wages, 
salaries,  interest  dividends,  or  any 
other  form  of  income  or  benefit  received 
or  to  be  received  in  the  futile  by  virtue 
of  the  relationship;  includes  potential 
benefit,  such  as  preemployment 
contracts  with  a  potential  employer; 
also  includes  fmancial  interests  of  a 
spouse,  minor  child,  and  member  of 
household. 

(g)  Gratuity.  Any  gift,  favor, 
entertainment,  hospitality, 
transportation,  loan,  or  any  other 
tangible  item,  and  any  intangible 
benefits  (such  as  passes,  discounts, 
promotional  benefits,  vendor  training) 


given  or  extended  to  or  on  behalf  of 
DLA  personnel,  their  spouse,  minor 
child,  or  member  of  their  household  for 
which  fair  market  value  is  not  paid  by 
the  recipient  or  the  U.S.  Government. 

(h)  Honorarium  (and  all  variations).  A 
payment  of  money  or  anything  of  value 
received  by  an  officer  or  employee  of 
the  Federal  Government,  if  it  is  accepted 
as  consideration  for  an  appearance, 
speech,  or  article.  The  term  does  not 
include  payment  for  or  provision  of 
actual  travel  and  subsistence,  including 
transportation,  accommodations,  and 
meals  of  an  officer  or  employee  and 
spouse  or  aide,  and  does  not  include 
amounts  paid  or  incurred  for  any  agent's 
fees  or  commissions. 

(i)  Special  Government  employee.  A 
person  who  is  retained,  designated, 
appointed,  or  employed  to  perform,  with 
or  without  compensation,  for  a  period 
not  to  exceed  130  days  during  any 
period  of  365  consecutive  days, 
temporary  duties  either  on  a  full-time  or 
intermittent  basis.  The  term  also 
includes  a  Reserve  military  officer  while 
on  active  duty  solely  for  training  for  any 
length  of  time,  one  who  is  serving  on 
active  duty  involuntarily  for  any  length 
of  time,  and  one  who  is  serving 
voluntarily  on  extended  active  duty  for 
130  days  or  less.  It  does  not  include 
enlisted  personnel. 

S  1293.S    Significant  changes. 

Part  1293  has  been  revised  to 
incorporate  changes  necessitated  by  a 
new  DoD  Standards  of  Conduct 
Regulation  and  new  statutory  reporting 
and  postemployment  restrictions.  The 
most  significant  changes  relate  to  the 
limited  circumstances  under  which  DLA 
personnel  can  accept  gratuities  from 
DoD  contractors  and  in  prescribing 
which  employees  are  required  to  file  DD 
Forms  1555,  Confidential  Statement  of 
Affiliations  and  Financial  Interests. 
Finally,  the  provisions  of  law  which 
require  reports  of  cetain  former  DLA 
employees  who  have  left  Federal  service 
and  are  working  for  certain  DoD 
contractors,  as  well  as  certain  former 
DoD  contractor  employees  currently 
working  for  DLA,  have  been 
incorporated  in  Part  1293  rather  than  in 
a  separate  part,  DLAR  7700.3,  Reporting 
Procedures  on  Defense  Related 
Employment.* 

§1293.6    Raaponsibilities. 

(a)  DLA  Wide.  (1)  All  DLA  Employees 
will:  (i)  Become  familiar  with  the 
standards  of  conduct  set  forth  in  Part 
1293. 


*  See  footnote  1.  to  {  1293.3(c)(1)(ii). 


(ii)  Adhere  to  the  highest  standards  of 
honesty  and  integrity. 

(iii)  Promptly  fUe  nnancial  disclosure 
reports  when  required  by  Part  1293. 

(iv]  Bring  suspected  violations  of  a 
statute  or  standards  of  conduct  imposed 
by  Part  1293  to  the  attention  of  the 
Designated  Agency  Ethics  Official  or 
Deputy  Ethics  Official  in  a  timely 
manner. 

(v)  Report  to  their  immediate 
supervisor  the  acceptance  of  gratuities 
under  the  exceptions  provisions  of 
Appendix  C.  Failure  to  submit  these 
reports  will  be  a  basis  for  disciplinary 
action. 

(vi)  Refuse  to  participate  in  any 
matters  which  appear  to  violate  the 
provisions  of  Appendix  A,  call  the 
appropriate  provisions  of  Appendix  A  to 
the  attention  of  any  retired  or  former 
officer  or  employee  with  whom  they 
deal,  and  advise  that  any  apparent 
violations  will  have  to  be  referred  to  the 
Department  of  fustice. 

(2)  All  DLA  Supervisors  will:  (i) 
Ensure  that  the  position  description  of 
each  of  their  immediate  subordinates 
indicates  whether  the  incumbent  of  the 
position  is  required  to  submit  a  financial 
disclosure  report  (DD  Form  1555  or  SF 
278). 

(ii)  Ensure  that  an  individual  has  filed 
a  DD  Form  1555  prior  to  assuming  the 
duties  of  a  position  that  requires  the 
incumbent  to  submit  (he  {omi. 

(iii)  Annually  review  the  positions  of 
their  immediate  subordinates  to  ensure 
that  the  position  descriptions  acciu^tely 
reflect  whether  the  incumbent  is 
required  to  file  a  financial  disclosure 
report  (DD  Form  1555). 

(iv)  Review  DD  Forms  1555  filed  by 
their  immediate  subordinates  to  identify 
any  conflict  between  the  employee's 
private  financial  interests  and  official 
responsibibties.  complete  the 
supervisor's  statement  contained 
therein,  and  forward  the  completed  form 
to  the  appropriate  DLA  ethics  official 
(See  Appendix  E,  section  1293.3(g)). 

(b)  HQ  DLA.  (1)  The  Heads  of  HQ 
DLA  Principal  Staff  Elements  will:  (i) 
Remind  all  personnel  in  their 
Directorate/Office  at  least  semiannually 
of  their  duty  to  comply  with  the  required 
standards  of  conduct  and  advise 
employees  that  they  may  obtain 
clarification  of  Part  1298  from  the  Office 
of  General  Counsel  DLA  (tUJV-G), 

(ii)  Report  promptly  all  violations  of 
Part  1293  and  statutes  cited  herein  to  the 
General  Counsel  DLA. 

(iii)  Review  and  evaluate  the  DD 
Forms  1565  filed  by  their  deputies  prior 
to  forwarding  them  to  the  General 
Counsel  DLA. 

(iv)  Assure  that  required  DD  Forms 
1555  are  filed  by  officers  and  employees 


of  their  element  and  forwarded  to  the 
General  Counsel,  DLA,  in  accordance 
with  Part  1293. 

(2)  The  Staff  Director,  Office  of 
Military  Personnel  DLA  (DLA-M)  will: 

(i)  Assure  that  all  military  personnel 
upon  assignment  to  duty  with  DLA  in 
the  Metrop(^tan  Washington  area,  are 
informed  of  the  standards  of  conduct 
specified  in  Part  1293.  and  are  furnished 
a  copy. 

(ii)  Maintain  a  list  of  all  military 
personnel  within  the  activities  furnished 
personnd  services  by  DLA-M  who  are 
required  to  submit  a  DD  Form  1555. 

(iii)  Assure  that  all  military  officers 
furnished  personnel  services  by  DLAr-M, 
upon  wparation  from  active  duty  when 
assigned  to  DLA,  are  informed  of  the 
standards  of  conduct  and  post 
employment  restrictions  governing 
former  military  officers,  and  are 
furnished  copies  of  available 
information  and  guidance  relating  to 
service  with  DLA. 

(3)  The  Commander,  DLA 
Administrative  Support  Center  (DASC) 
will:  (i)  Furnish  a  copy  of  Part  1293  to  all 
civilian  persoimel  receiving  personnel 
services  by  DASC  upon  entry  to  duty. 

(ii)  Assure  that  each  position 
description  for  a  civilian  employee 
receiving  personnel  services  from  DASC 
indicates  whether  the  mcumbent  of  tfiat 
position  is  required  to  submit  a  financial 
disclosure  report  (DD  Form  1555  or  SF 
278). 

(iii)  Maintain  a  Kst  of  all  civilian 
employees  in  DLA  activities  furnished 
personnel  service  by  DASC  who  are 
required  to  submit  a  financial  disclosure 
report  (EHD  Form  1555  or  SF  278). 

(iv)  Assure  that  all  civiHan  employees 
receiving  personnel  services  by  DASC, 
upon  their  separation  from  Federal 
service,  are  informed  of  the  standards  of 
conduct  and  post  employment 
restrictions  governing  former  civilian 
employees,  and  are  fiimished  copies  of 
available  information  and  guidance. 

(4)  The  General  Counsel.  DLA  will: 
(i)  Have  the  authority  to  modify  or 

supplement  any  of  the  enclosures  to  Part 
1293  in  a  manner  consistent  with  the 
policies  set  forth  in  Part  1293. 

(ii)  Provide  additional  clarification  of 
standards  of  conduct  post  employment 
restrictions  and  related  laws,  rules  and 
regulations,  and  provide  advice  and 
assistance  on  all  matters  relating  to 
conflicts  of  interests. 

(iii)  Coordinate  proper  and  final 
disposition  of  all  matters  that  are  not 
resolved  by  the  supervisor  or  Deputy 
Ethics  Official  relating  to  matters  arising 
under  Part  1293. 

(iv)  Receive,  review,  approve,  and 
make  available  to  the  public  all  SF.278s 


required  to  be  filed  in  accordance  with 
Part  1293. 

(v)  Receive,  review,  and  approve  DD 
Forms  1555  required  to  be  submitted  to 
the  General  Counsel  DLA  after  review 
by  supervisors. 

(vi)  Receive,  review,  and  approve  DD 
Form  1787,  Report  of  DoD  and  Defense 
Related  Employment  required  to  be 
filed  under  the  Part  1293. 

(vii)  Receive  reports  of  any  favor, 
gratuity,  or  entertainment  accepted  by 
DLA  personnel  as  being  in  the 
Government's  interest  when  required  to 
be  submitted  to  the  Designated  Agency 
Ethics  Official  and  initiate  or 
recommend  action  as  appropriate. 

(viji)  Review  reports  of  violations  of 
the  standards  of  conduct  statutes  or 
regulations  required  to  be  submitted 
under  paragraphs  (c)(2)  (ii)  and  (iii)  of 
this  section  and  assure  proper  action 
has  been  taken. 

(ix)  Initiate  procedures  and  take 
action  in  accordance  wnth  Appendix  G, 
Administrative  Enforcement  Provisions. 

(x)  Initiate  and  maintain  a  counseling, 
education,  and  training  program 
concerning  all  ethics,  standards  of 
conduct  and  post-employment  matters. 

(xi)  Periodically  evaluate  DLA's  ethics 
program  and  disclosure  reporting 
systems. 

(xh)  Appoint  the  Alternate  Agency 
Ethics  Official. 

(c)  Field  activities.  Establishment  and 
maintenance  of  an  effective  ethics 
program  is  a  command  responsibility. 
Commanders  shall  integrate  the  DLA 
ethics  program  into  PLFA  operations 
and  procedures  and  provide  sufficient 
resources  to  enable  the  Deputy  Ethics 
Official  to  administer  the  PLFA  ethics 
program  in  a  positive  and  effective 
manner. 

(1)  Heads  of  DLA  Primary  Level  Field 
Activities  will:  (i)  Assure  that  all 
employees.  mUitary  and  civilian,  upon 
their  separation  from  military  or  Federal 
service,  are  informed  of  the  standards  of 
conduct  and  post  employment 
restrictions  governing  former  military  or 
civilian  employees,  and  are  furnished 
copies  of  available  information  and 
guidance. 

(ii)  Take  action  to  advise  employees 
that  they  may  obtain  clarification  of  Part 
1293  from  the  PLFA  Office  of  Counsel 

(iii)  Review  and  evaluate  the  DD 
Forms  1555  submitted  by  their  deputies 
prior  to  forwardii^  them  to  the  General 
Counsel,  DLA. 

(iv)  Assure  that  required  DD  Forms 
1555  are  filed  by  officers  and  employees 
of  their  activity  and  forwarded  to  the 
appropriate  Deputy  Ethics  Official  in 
accordance  with  Part  1293. 
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(2)  The  Counsel  for  each  DLA  PLFA 
will:  (i)  Serve  as  Deputy  Ethics  Official 
and  provide  advice  and  assistance  on 
matters  relating  to  standards  of  conduct, 
post  employment  restrictions,  and 
conflicts  of  interest  and  related  laws, 
rules,  and  regulations  arising  at  the 
activity. 

(ii)  Issue  advice  on  the  applicability  of 
10  U.S.C.  2397b  to  personnel  assigned  to 
their  activity. 

(iii)  Forward  to  DLA-G  a  report  of 
each  suspected  violation  of  the 
standards  of  conduct  statutes  or 
regulations  as  required  luider 
§  1293.7(a]. 

(iv)  Provide  a  summary  of  all  reports 
of  violations  of  the  standards  of  conduct 
statutes  or  regulations  and  the  status  of 
each  investigation  or  other  action  taken 
to  HQ  DLA.  ATTN:  DLA-G.  Such 
reports  shall  be  furnished  semiannually, 
as  of  31  March  and  30  September  each 
year,  and  shall  be  forwarded  to  reach 
HQ  DLA  no  later  than  10  calendar  days 
after  the  reporting  date.  For  those 
violations  that  are  being  reported  under 
other  procedures,  this  reporting 
requirement  may  be  satisfied  by  a 
reference  to  the  identifier  of  the  other 
procedure.  This  reporting  requirement  is 
assigned  report  control  symbol 
DLA(SA)2217(G). 

(v)  Review,  approve,  and  retain  DD 
Forms  1555  for  personnel  of  the  activity 
(except  the  Head  of  the  PLFA  and 
deputy)  and  all  subordinate  DLA 
activities  after  review  by  the  supervisor. 

(vi)  Establish  a  procedure  to  identify 
employees  within  the  activity  and 
subordinate  activities  who  are  required 
by  Part  1293  to  file  DD  Forms  1555. 

(vii)  By  10  December  of  each  year, 
notify  DLA-G  that  all  employees  of  the 
activity  required  to  file  DD  Forms  1555 
as  of  30  September  of  that  year  have 
filed  the  form,  and  of  any  apparent 
conflicts  of  interest  identified  on  the 
forms  that  have  not  been  resolved. 

(3)  The  responsibilities  assigned  to 
PLFA  Counsel  may  be  delegated  to  the 
Counsel  of  a  subordinate  activity. 

§  1293.7    Procedures. 

(a)  Reporting  suspected  violations. 
DLA  personnel  who  have  information 
which  causes  them  to  believe  that  a 
violation  of  the  policies,  procedures,  or 
standards  set  forth  in  Part  1293  or  of  the 
statutes  listed  in  Appendix  A  is 
foreseeable  or  has  occurred  shall  report 
the  matter  promptly  to  the  General 
Counsel,  DLA  or  PLFA  Counsel  who 
shall: 

(1)  Evaluate  the  report  and  obtain 
such  additional  information  as  may  be 
necessary. 

(2)  Refer  the  matter  for  investigation 
or  other  action  as  appropriate,  or  advise 


the  reporter  that  no  further  action  will 
be  taken. 

(3)  Forward  a  report  of  the  matter  and 
any  action  taken  to  the  General 
Counsel,  DLA  within  30  days. 

(b)  Resolving  violations.  The 
resolution  of  real,  apparent,  or  potential 
standards  of  conduct  violations  shall  be 
accomplished  promptly  by  one  or  more 
measures,  such  as  divestiture  of 
conflicting  interests,  disquaHfication  for 
particular  assignments,  changes  in 
assigned  duties,  transfer,  reassignment, 
suspension,  termination,  or  other 
appropriate  action,  as  provided  by 
statute  or  administrative  procedures 
(see  Appendix  G). 

(c)  Disqualification  or  Divestiture 
Procedures—  (1)  Affiliations  and 
Financial  Interests. 

(i)  Any  DLA  employee  who  has 
affiliations  or  financial  interests  (which 
includes  those  of  their  spouse,  minor 
children,  or  members  of  their 
households)  which  create  conflicts  of 
interest  or  the  appearance  of  conflict  of 
interest  with  their  official  duties,  must 
immediately  disqualify  themselves  from 
any  official  activities  that  are  related  to 
those  affiliations  or  interests  of  the 
entities  involved.  If  the  individual 
cannot  adequately  perform  assigned 
official  duties  after  such 
disqualification,  divestiture  will  be 
required  or  the  individual  must  be 
moved  from  that  position.  The 
requirement  to  remedy  the  conflict  or 
the  appearance  of  a  conflict  exists 
independently  of  the  requirement  to  file 
a  financial  disclosure  report. 

(ii)  Exceptions.  (A)  DLA  personnel 
need  not  disqualify  themselves  for 
holding  shares  of  a  widely-held, 
diversified  mutual  fund  or  regulated 
investment  company.  Such  holdings  are 
exempt  as  being  too  remote  or 
inconsequential  to  affect  the  integrity  of 
the  services  of  DLA  personnel. 

(B)  In  limited  circumstances,  the 
General  Counsel,  DLA  may  exempt, 
under  18  U.S.C.  208(b),  certain 
affiliations  and  financial  interests  if  they 
are  deemed  not  substanfial  enough  to 
affect  the  integrity  of  Government 
services.  Written  requests  for  such 
exemptions  will  be  processed  through 
the  appropriate  Deputy  Ethics  Official. 

(2)  Written  notice  of  disqualification 
must  be  promptly  delivered  to  the 
employee's  immediate  supervisor, 
immediate  subordinates,  and  to  the 
Designated  Agency  Ethics  Official  or 
Deputy  Agency  Ethics  Official. 

(3)  Supervisors  shall  periodically 
review  disqualification  notices  to  ensure 
their  effectiveness. 

(d)  Financial  disclosure  procedures. 
Many  military  officers  and  civilian 
employees  of  DLA  are  subject  to  one  of 


the  financial  disclosure  reporting 
systems  described  below.  Persons 
subject  to  each  are  identified  below. 
Detailed  instructions  on  the  information 
to  be  furnished  and  the  procedures  for 
processing  the  forms  are  set  out  in 
Appendices  to  this  Part  1293  and  in 
referenced  regulations. 

(1)  Executive  Personnel  Financial 
Disclosure  Report  (SF278). 

(i)  The  following  military  officers  and 
civilian  employees  are  required  by  the 
Ethics  in  Government  Act  of  1978  to  file 
a  Standard  Form  278  if  they  have  served 
in  an  identified  position  for  61  days  or 
more  during  the  preceding  calendar 
year.  These  individuals  need  not  file  a 
DD  Form  1555. 

(A)  Civilian  employees,  including 
special  Government  employees,  whose 
positions  are  classified  at  G&-16  or 
above  of  the  General  Schedule,  or 
whose  basic  rate  of  pay  under  other  pay 
schedules  is  equal  to  or  greater  than  the 
minimum  rate  of  basic  pay  fixed  for  GS- 
16  (except  for  GS/GM-158). 

(B)  Members  of  the  uniformed 
services  whose  pay  grade  is  0-7  or 
above. 

(C)  Civilian  employees  in  SES  or  in 
any  other  position  determined  by  the 
Director  of  the  Office  of  Government 
Ethics  to  be  of  equal  classification  to 
GS-16. 

(D)  The  Designated  Agency  Ethics 
Official  and  Alternate  Agency  Ethics 
Official. 

(ii)  Detailed  instructions  on  the 
information  to  be  furnished  and  the 
procedures  for  processing  the  forms  are 
set  forth  in  Appendix  D. 

(2)  Statements  of  Affiliations  and 
Financial  Interests  (DD  Form  1555). 

(i)  The  following  DLA  personnel  are 
required  to  submit  initial  and  annual 
Statements  of  Affiliations  and  Financial 
Interests  (DD  Form  1555),  unless  they 
are  subject  to  the  Executive  Personnel 
Financial  Disclosure  Report  (SF  278). 

(A)  PLFA  Commanders,  Deputy 
Commanders  and  Counsel,  and  PSE 
Heads  and  Deputies. 

(B)  DLA  personnel  classified  at  GS/ 
GM-15  or  below,  or  at  a  comparable  pay 
level  under  other  authority,  and 
members  of  the  military  whose  pay 
grade  is  below  0-7  not  otherwise 
required  to  file  under  paragraph 
{d)(2)(i)(A)  of  this  section,  whose  official 
duties  require  the  exercise  of  judgment 
in  making  a  Government  decision  or  in 
taking  Government  action  for 
contracting  or  procurement,  regulating 
or  auditing  private  or  other  non-Federal 
enterprise,  or  other  activities  in  which 
the  final  decision  or  action  may  have  an 
economic  impact  on  any  non-Federal 
entity. 


(C)  DLA  persoimeU  regardless  of 
grade,  in  the  f(^owing  positions: 

(7)  Attorneys. 

(2)  Contracting  Officers. 

[3]  Supervisory  Quality  Assurance 
Representatives  and  Supervisory 
Quality  Assurance  Specialists. 

[4)  QuaUty  Assurance  Representative-^ 
in-Cbarge. 

(5}  Supervisory  Procurement  Agents 
and  Analysts. 

[6]  Supervisory  Industrial  Property 
Administrators. 

(7)  Supervisory  Industrial  Sp>ecialists. 

[8]  Supervisory  Industrial  Engineers. 

[9)  Supervisory  Property  Disposal 
Specialists  and  Property  Disposal 
Officers. 

[10]  Value  Engineers  and  Analysts. 

(D)  Reserve  oflScets  assigned  to 
positions  meeting  the  criteria  in 
paragraphs  (d){2)(i)  (B)  and  (C)  of  this 
section. 

(E)  Other  special  Government 
employees  as  set  forth  in  Appendix  E. 

(ii)  Detailed  instructions  on  the 
information  to  be  famished  and  the 
procedures  for  processing  the  forms  are 
set  forth  in  Appendix  E. 

(e)  Reporting  procedures  applicable  to 
former  military  officers  and  civilians 
employees,  and  to  former  employees  of 
defense  contractors  now  employed  by 
DLA. 

(1)  Defense  Related  Employment  (DD 
Form  1787) — (i)  Personnel  required  to 
file.  The  following  individuals  are 
required  to  file  a  Report  of  DoD  and 
Defense  Related  Employment  (DD  Form 
1787): 

(A)  A  retired  former  mihtary  officer 
who  served  on  active  duty  at  least  10 
years  and  who  held,  for  any  period 
during  that  service,  the  pay  grade  of  0-4 
or  above,  or  a  former  civilian  employee 
whose  pay  rate  at  any  time  daring  the 
3-year  period  prior  to  the  end  of  DoD 
employment  was  equal  to  or  greater 
than  a  the  minimum  rate  for  a  GS-13 
(GS-12,  step  7)  and: 

(i)  Within  the  2-year  period 
immediately  following  the  termination 
of  service  or  employment  with  a  DoD 
Component,  is  employed  by  a  defense 
contractor  who.  daring  the  year  b^ore 
the  former  officer  or  en»ployee  began 
entptoyment.  was  awarded  $10,000,000 
or  more  in  defense  contracts;  and 

(2)  Is  employed  by  or  performs  service 
for  the  defense  contractor  and  at  any 
time  during  a  year  directly  receives 
compensation  of  or  is  salaried  at  a  rate 
of  $25v000  per  year  or  BU>re  from  the 
defense  cootractor  ("compeasation"  is 
received  by  a  pcnon  if  it  is  paid  to  a 
business  entity  with  which  the  person  is 
affiliated  in  exchange  for  services 
rendered  by  that  person). 


(B)  Each  civilian  officer  and  employee 
of  a  DoD  Component  who: 

(i)  Is  employed  at  a  pay  rate  equal  to 
or  greater  than  the  minimum  rate  for 
GS-13  (GS-12,  step  7),  and 

[2)  Within  the  2-year  period  prior  to 
the  effective  date  of  service  or 
employment  with  the  DoD  Component, 
was  employed  by  a  defense  contractor 
who,  during  a  year,  was  awarded 
$10,000,000  or  more  in  defense  contracts, 
and 

(5)  Was  employed  by  or  performed 
services  for  the  defense  contractor  and 
at  any  time  during  that  year  received 
compensation  of  or  was  salaried  at  a 
rate  of  $25,000  per  year  or  more  at  any 
time  during  employment 
{ "compensation"  is  received  by  a  person 
if  it  is  paid  to  a  business  entity  with 
which  the  person  is  affiliated  in 
exchange  for  services  rendered  by  the 
person). 

(ii)  Detailed  instructions  concerning 
this  reporting  requirement  are  contained 
in  Appendix  F. 

(2)  Statement  of  Employment  (DD 
Form  1357). 

(i)  Each  retired  Regular  officer  of  the 
Armed  Forces  shall  file  with  the  Military 
Department  in  which  he  or  she  holds 
retired  status  a  DD  Form  1357. 
Statement  of  Employment-Regular 
Retired  Officers  (Appendix  H).  The  DD 
Form  1357  should  not  be  filed  with  DLA. 
Filing  shall  be  within  60  days  after 
retirement  and  thereafter  within  30  days 
of  changing  employer  or  taking  on  new 
duties.  The  filing  requirement  continues 
for  3  years  after  retirement. 

(ii)  Additional  details  concerning  this 
reporting  requirement  are  contained  in: 

(A)  AR  800-50. 

(B)  SECNAVINST  a370.2. 

(C)  AFR  30-30. 

(D)  MCO  5330.3C. 

Appendix  A  to  Part  1293 — ^Laws 
Affecting  DLA  Personnel 

/.  Caution 

Employees  and  former  employees  are 
cautioned  that  the  descriptions  of  the  laws 
and  regnlations  in  this  enclosure  should  not 
be  the  only  thing  reKed  opon  to  make 
decisioiw  regarrfing  their  activities.  Although 
the  descriptions  do  provide  general 
guWelfnes,  restrictions  are  dependent  on  the 
specific  facts  in  a  particular  case. 
According,  euiplifyecs  and  former 
employees  are  encouraged  (o  discoss  specific 
cases  with  the  Designated  Agency  Ethics 
Official  or  Depofy  Ethics  Official  in  rheir 
Office  of  Counsei,  or  with  prnrate  counsel. 

//.  Conflict  of  Interest  Laws 

A.  18  USXi  203 

1.  Subsection  (a]  prohibits  mihtary  officers 
or  dvitian  employees  from  directly  or 
indirectly  receiving  or  seeking  compensation 
for  services  rendered  or  to  be  rendered 


before  any  department  or  agency  in 
connection  with  any  contract,  daim. 
controversy  or  particular  matter  in  which  the 
United  States  is  a  party  or  has  a  direct  and 
substantial  interest.  The  statute  does  not 
apply  to  enlisted  military  personnel  The 
purpose  of  this  law  it  to  reach  any  situation 
where  the  judgment  or  efficiency  of  a 
Government  agency  might  be  influenced 
because  of  payments  or  gifts  to  an  officer  or 
employee  regardless  of  whether  there  is  any 
intent  to  give  preferential  treatment  in  a 
manner  otherwise  than  provided  by  law. 
2.  Sut)section  (b)  makes  it  unlawful  for 
anyone  to  offer  or  to  pay  the  compensation 
prohibited  by  subsection  (aj. 

B.  18  use.  205 

1.  This  law  prohibits  military  officers  ur 
civilian  employees  from  acting  as  an  agent  or 
attorney  for  anyone  else  before  a  department, 
agency,  or  court  in  connection  with  any 
particular  matter  in  which  the  United  States 
is  a  party  or  has  a  direct  and  substantial 
interest.  The  law  does  not  apply  to  enlisted 
military  personnel. 

2.  The  following  exemptions  arc  allowed: 

a.  The  law  does  not  prohibit  military 
officers  or  dvilian  employees  from  giving 
testimony  under  oath;  from  making 
statements  required  to  be  made  under  the 
penalty  of  penury  or  contempt:  or.  from 
representing  another  person,  without 
compensation,  in  a  personnel  matter  such  as 
a  discrimination  complaint  or  disciplinary 
action. 

b.  The  law  also  authorizes  a  limited  waiver 
of  its  restrictions  and  those  of  section  203  for 
an  officer  or  employee,  including  a  special 
Government  employee,  who  represents  his  or 
her  paieats,  spouse,  or  child,  or  a  person  or 
estate  he  or  she  serves  as  a  fiduciary.  The 
waiver  is  availabkle  only  if  approved  by  the 
official  making  appointments  to  the  position. 
However,  the  waiver  does  not  allow  the 
officer  or  employee  to  represent  any  person 
in  matters  ia  which  the  officer  or  employee 
has  participated  personally  and  substantially 
or  which  are  the  subject  of  the  officer  or 
employee's  official  responsibility. 

c.  Finally,  section  205  gives  the  bead  of  a 
department  or  agency  the  authority  to  allow  a 
special  Government  employee  to  represent 
his  or  her  regular  employer  or  other  outside 
organization  in  the  performance  of  work 
under  a  Government  grant  or  contract  if  the 
department  or  agency  head  certifies  and 
publishes  in  the  Fadcnl  RegMler  that  tlie 
national  interest  requires  such 
repreaestatioo. 

C.  18  U.S.C.  208 

1.  Subsection  (a)  prohibits  military  officers 
and  civilian  personnel  from  their  personal 
and  substantial  participation  as  Government 
personnel  in  any  particular  matter  in  which 
they,  their  spouse,  their  minor  children,  their 
partners,  their  employers,  their  prospective 
employers,  or  their  organizations  have  a 
financial  interest.  "Personal  and  substantial 
participation"  includes  such  things  as 
decision,  approval,  disapproval, 
recommendation,  the  rendering  of  advice,  or 
investigation.  A  "particular  maHer"  may  be 
less  concrete  than  an  actual  contract,  but  is 
something  more  specific  than  rule  making  or 
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abstract  scientific  principles.  If  the  individual 
can  reasonably  anticipate  that  his/her 
Government  action,  or  the  decision  in  which 
he/she  participates  or  with  respect  to  which 
he/she  advises,  will  have  a  direct  and 
predictable  effect  upon  financial  interests, 
then  a  "particular  matter"  is  involved. 

2.  Subsection  (b)  permits  a  written 
exemption  from  subsection  (a)  if  the  outside 
financial  interest  is  deemed  in  advance  not 
substantial  enough  to  affect  the  integrity  of 
Government  services.  Categories  of  financial 
interests  may  also  be  made  nondisquahfying 
by  a  regulation  published  in  the  Federal 
Resister.  Shares  of  a  widely  held,  diversified 
mutual  fund  or  regulated  investment 
company  have  been  exempted  as  being  too 
remote  or  inconsequential  to  affect  the 
integrity  of  the  services  of  Government 
personnel. 

D.  18  use.  209 

Subsection  (a)  prohibits  military  officers 
and  civilian  employees  from  receiving,  and 
prohibits  anyone  from  paying  them,  any 
money  as  additional  compensation  for  their 
Government  service.  The  law  does  not  apply 
to  enlisted  military  personnel.  Subsection  (b) 
permits  military  officers  and  civilian 
employees  to  participate  in  a  bona  fide 
pension  plan  or  other  employee  welfare  or 
benefit  plan  maintained  by  a  former 
employer.  Subsection  (c)  exempts  special 
Government  employees  and  anyone  serving 
the  Government  without  compensation. 
Subsection  (d)  exempts  contributions, 
awards,  or  other  expenses  under  the 
Government  Employees  Training  Act.  See  5 
U.S.C.  4111(a). 

E.  10  U.S.C.  2397a 

This  law  applies  to  DoD  employees  at  pay 
rates  of  GS-11  or  higher  (GS-10,  Step  4)  and 
to  military  officers  in  pay  grades  0-4  or 
higher.  These  employees  must  report  any 
contact  they  have  had,  or  will  have,  with 
defense  contractors  regarding  future 
employment  with  the  defense  contractor. 
These  employees  must  also  disqualify 
themselves  from  any  participation  in  DoD 
procurements  related  to  the  defense 
contractor.  The  penalty  for  violation  is  a  bar 
from  employment  with  the  defense  contractor 
for  up  to  10  years  after  Government  service 
and  up  to  a  SIO.OOO  penalty. 

///.  Restriction  on  Former  Military  Officers 
and  Civilian  Employees 

A.  Former  Officers  and  Employees  Include 
the  Following  Personnel: 

1.  Full-time  civilian  employees  who  have 
left  Federal  service. 

2.  Special  Government  employees  who 
have  lefi  Federal  service. 

3.  Retired  military  officers  released  from 
active  duty. 

4.  Reserve  military  officers  released  from 
active  duly.  The  term  does  not  include 
enlisted  personnel;  however,  enlisted 
personnel  are  subject  to  the  restrictions 
applicable  to  retired  members  of  the  Armed 
Forces  set  forth  in  subparagraph  G. 

B.  Senior  employees  are  those  individuals 
who  have  hpen  specifically  advised  by  the 
Designated  Agency  Ethics  Official  that  they 
hold  senior  employee  positions.  In  general, 
senior  employees  within  DLA  include 


military  officers  in  pay  grades  0-7  and 
above,  and  most  Senior  Executive  Service 
(SES)  positions. 
C.  General: 

1.  Laws  and  ivgulations  restrict  the 
activities  of  former  officers  and  employees, 
establish  certain  reporting  requirements,  and. 
in  some  cases,  restrict  employment  by  former 
officers  and  employees  with  DoD  contractors. 
Violation  of  some  of  the  laws  and  regulations 
may  result  in  criminal  prosecution,  or  civil 
fines. 

2.  The  purpose  of  the  post  employment 
restrictions  is  to  preclude  the  actual  or 
apparent  use  of  public  office  for  private  gain, 
and  to  ensure  that  the  administration  of 
Government  is  conducted  honestly  and  in  an 
impartial  manner. 

3.  The  restrictions  are  divided  into  five 
parts;  those  applicable  to  all  former  officers 
and  employees,  those  applicable  to  former 
senior  employees,  those  applicable  to  retired 
military  officers,  and  those  applicable  to  all 
retired  members  of  the  Armed  Forces.  In 
addition,  the  special  restrictions  applicable  to 
personnel  who  were  engaged  in 
"procurement  functions  '  are  set  out.  Because 
of  the  expansive  definition  of  the  term 
"procurement  function,"  all  civilian 
employees  whose  grade  was  GS-12,  step  7  or 
higher,  and  all  military  personnel  in  grades 
0-4  and  above  should  review  the  definition 
of  "procurement  function"  set  forth  in 
subparagraph  H6i  below. 

4.  In  addition  to  the  information  contained 
herein,  retired  military  personnel  are 
encouraged  to  review  parallel  regulations  of 
their  Military  Service: 

a.  Army— AR  600-50. 

b.  Navy— SECNAVINST  5370.2H. 

c.  Air  Force— AFR  30-30. 

d.  Marine  Corps— MCO  5330.3C. 

5.  General  professional  knowledge 
acquired  while  in  Federal  service  generally 
may  be  used  while  employed  in  the  private 
sector.  Laws  and  regulations  do.  however, 
restrict  activities  of  former  officers  and 
employees  which  give  the  appearance  of 
making  unfair  use  of  prior  Federal 
employment  and  affiliations,  or  are 
detrimental  to  public  confidence  in  the 
Government.  In  addition,  certain  former 
employees  who  dealt  with  DoD  conlrdctors 
may  be  prohibited  from  working  for  those 
contractors. 

D.  Restrictions  Applicable  to  all  Former 
Officers  and  Employees: 

1.  Permanent  bar  on  representation.  (18 
U.S.C.  207(a).)  Former  officers  and  employees 
(not  including  former  enlisted  personnel)  may 
never  represent  anyone  except  the  United 
States  or  communicate  with  any  Government 
agency  with  the  intent  to  infiuence  the  United 
States  in  any  matter  with  which  the  former 
officer  or  employee  was  personally  and 
substantially  involved  while  a  Government 
employee,  and  which  involves  specific 
parties  where  the  United  Stales  either  is  a 
party  or  has  an  interest. 

a.  This  provision  is  aimed  at  your  activities 
representing  anyone,  whether  or  not  you 
make  a  personal  appearance  before  the 
Government.  The  intent  of  the  provision  is  to 
prevent  you  from  "switching  sides,"  so  that 
information,  infiuence.  and  access  you 
acquired  during  Federal  service  is  not 


subsequently  used  for  improper  or  unfair 
advantage  in  post-employment  dealings  with 
the  Government. 

b.  The  matters  to  which  this  bar  applies  are 
those  in  which  you  were  involved  as  a 
Federal  employee.  Your  involvement  as  a 
Federal  employee  must  have  been  of 
significance  to  the  matter,  or  must  form  the 
basis  for  a  reasonable  appearance  that  it  was 
significant,  and  may  include  involvement  by 
any  of  your  subordinates. 

c.  Matters  of  general  application  such  as 
general  policy  or  program  design  are  not 
included  in  this  bar. 

d.  The  concept  of  representation  is  broadly 
construed  and  includes  any  type  of 
communication  whose  intent  is  to  influence 
the  United  States.  Representation  includes 
not  only  acting  as  another's  attorney  or 
agent,  but  promotional  and  contract 
representations  as  well.  Communications 
include  both  oral  and  written 
communications. 

2.  Two-year  bar  on  representation.  (18 
U.S.C.  207(b)(i).)  Former  officers  and 
employees  (not  including  enlisted  personnel) 
may  not.  for  a  2-year  period  after  departing 
from  Federal  service,  represent  anyone 
except  the  United  States  in  any  matter  which 
was  pending  under  the  former  employee's 
official  responsibility  during  the  final  year  of 
Federal  service.  The  bar  includes 
communicating  with  any  Government  agency 
with  intent  to  influence  the  United  States  on 
the  matter. 

a.  The  only  substantive  difference  between 
this  2-year  bar  and  the  permanent  bar 
described  in  subparagraph  1.  above  is  the 
degree  of  your  closeness  to.  or  involvement 
in,  the  matter. 

b.  The  term  "official  responsibility"  refers 
to  the  direct  administrative  or  operating 
authority,  whether  intermediate  or  final, 
either  personally  or  through  subordinates,  to 
approve,  disapprove,  or  otherwise  direct 
Government  action. 

3.  Exception  for  Scientific  or  Technological 
Information.  The  permanent  bar  and  2-year 
bar  do  not  apply  to  communications  made 
solely  for  the  purpose  of  furnishing  scientific 
or  technological  information  if  approved  by 
the  head  of  the  agency  to  which  the 
communication  is  directed. 

E.  Additional  Restrictions  Applicable  to 
Former  Senior  Employees: 

1.  Two-year  bar.  (18  U.S.C.  207(b)(ii).)  For  2 
years  after  leaving  a  senior  employee 
position,  you  may  not  represent  or  assist  in 
representing  another  person  by  personally 
appearing  at  any  proceeding  before  the 
Government  where  the  matter  that  is  the 
subject  of  the  proceeding,  is  one  in  which  you 
participated  personally  and  substantially 
while  in  Federal  service. 

a.  The  matters  to  which  this  bar  applies  are 
those  in  which  you  were  involved  as  a 
Federal  employee.  Your  involvement  as  a 
Federal  employee  must  have  been  of 
significance  to  the  matter,  or  must  form  the 
basis  for  a  reasonable  appearance  that  it  was 
significant,  and  may  include  involvement  by 
any  of  your  subordinates. 

b.  This  restriction  does  not  bar  all  forms  of 
behind-the-scenes  assistance  by  you.  but 
only  assistance  in  representing  or  assisting  in 


representing  another  person  while  personally 
present  at  any  type  of  proceeding. 

2.  One-year  bar.  (18  U.S.C.  207(c).)  For  one 
year  after  leaving  a  senior  employee  position, 
you  may  not  represent  anyone  before  your 
former  agency,  or  have  any  communication 
with  your  former  agency  on  any  matter  which 
is  pending  before  or  of  substantial  interest  to 
the  agency.  This  restriction,  sometimes  called 
the  "no  contract"  bar,  is  intended  to  provide 
a  "cooling-off '  period  between  you  and  your 
former  agency. 

a.  This  bar  applies  regardless  of  the  degree 
of  your  involvement  with  the  matter. 

b.  The  bar  applies  to  all  matters,  whether 
or  not  specific  parties  are  involved,  and 
includes  matters  of  general  application  such 
as  general  policy  or  program  design. 

c.  The  bar  also  extends  to  matters  in  which 
your  agency  has  a  substantial  interest  even 
though  the  matter  may  be  pending  before 
another  agency. 

d.  The  bar  is  limited  to  contracts  with  your 
former  agency  and  does  not  apply 
Government-wide. 

e.  Your  former  agency  is  specifically 
defined.  As  it  pertains  to  former  DLA  senior 
employees,  the  term  includes  DLA  and  the 
DoD  less: 

(1)  The  Military  Departments. 

(2)  Defense  Mapping  Agency. 

(3)  Defense  Communications  Agency. 

(4)  Defense  Intelligence  Agency. 

(5)  Defense  Nuclear  Agency. 

(6)  National  Security  Agency. 

f.  There  are  several  exemptions  to  this  one- 
year  bar.  The  bar  docs  not  cover  a  former 
senior  employee  who  is:  An  elected  official  of 
a  state  or  local  government;  an  employee  of 
an  accredited  degree-granting  institution  of 
higher  education:  or,  an  employee  of  a 
nonprofit  hospital  or  medical  research 
organization,  provided  that  the 
communication,  appearance,  or 
representation  is  on  behalf  of  such 
government,  institution,  hospital,  or 
organization.  The  bar  also  does  not  cover 
purely  social  or  informational 
communications,  the  transmission  or  filing  of 
documents  not  requiring  governmental  action, 
personal  matters,  representing  oneself  in  any 
administrative  or  judicial  proceeding,  any 
expression  of  personal  view  where  the  former 
senior  employee  has  no  monetary  interest, 
responses  to  the  former  agency's  request  for 
information,  or  participation  as  the  principal 
researcher  or  investigator  under  Government 
grants. 

F.  Additional  Restrictions  Applicable  to 
Retired  Regular  Military  Officers: 

1.  Claims  against  the  United  States  (IS  U.S.C. 
281) 

a.  A  retired  officer  of  the  Armed  Forces 
may  not,  for  two  years  after  release  from 
active  duty,  act  as  an  agent  or  attorney  for 
prosecuting  or  assisting  in  the  prosecution  of 
a  claim  against  the  United  States: 

(1)  Which  involves  the  Military  Department 
in  which  the  officer  is  retired,  or 

(2)  Which  involves  any  subject  matter  with 
which  the  officer  was  directly  connected 
while  on  active  duty. 

b.  The  penalty  for  violating  this  restriction 
includes  civil  and  criminal  sanctions. 


2.  Selling  to  the  United  States  (18  U.S.C.  281) 

a.  A  retired  officer  of  the  Armed  Forces 
may  not,  for  two  years  after  release  from 
active  duty,  receive  (or  agree  to  receive), 
either  directly  or  indirectly,  any 
compensation  for  representating  any  person 
in  the  sale  of  anything  to  the  United  States 
through  the  Military  Department  in  which  the 
officer  is  retired. 

b.  The  penalty  for  violating  this  restriction 
includes  civil  and  criminal  sanctions. 

3.  Retired  Regular  Officers 

For  3  years  after  retirement,  h  retired 
Regular  officer  may  not,  either  for  himself/ 
herself  or  for  others,  sell,  contract,  or 
negotiate  to  sell,  any  supplies  or  war 
materials  to  the  DoD  (or  any  of  its 
components),  Coast  Guard,  National  Oceanic 
and  Atmospheric  Administration,  or  Public 
Health  Service. 

a.  This  3-year  bar  does  not  prohibit  all 
types  of  employment  by.  or  association  with, 
a  company  that  does  business  with  the 
Government.  The  bar  is  directed  only  to 
those  activities  related  to  selling  which 
include: 

(1)  Signing  a  bid,  proposal,  or  contract. 

(2)  Negotiating  a  contract. 

(3)  Contracting  an  officer  or  employee  of 
any  of  the  agencies  listed  in  subparagraph 
2.b.  above  for  the  purpose  of: 

(a)  Obtaining  or  negotiating  contracts, 

(b)  Negotiating  or  discussing  changes  in 
specifications,  price,  cost  allowance,  or  other 
terms  of  a  contract,  or 

(c)  Settling  disputes  concerning 
performance  of  a  contract,  or 

(4)  Any  other  liaison  activity  with  a  view 
toward  the  ultimate  consummation  of  a  sale 
although  the  actual  contract  therefore  is 
subsequently  negotiated  by  another  person. 

b.  Violations  of  this  bar  are  punishable  by 
loss  of  retirement  pay  for  that  period  of  time 
during  which  the  prohibited  activity  occurs. 

G.  Additional  Restrictions  Applicable  to  all 
Retired  members  of  the  Armed  Forces: 

1.  DoD  civilian  employment.  A  retired 
member  of  the  Armed  Forces  may  not  be 
appointed  to  a  DoD  civilian  position  within 
180  days  after  retirement  unless: 

a.  The  employment  is  approved  by  the 
appropriate  authority  (DOD  Directive  1402.1, 
Employment  of  Retired  Members  of  the 
Armed  Forces). 

b.  The  position  is  one  for  which  an  advance 
hiring  pay  rate  has  been  authorized  by  the 
Office  of  Personnel  Management  under  5 
U.S.C.  5.105.  or 

c.  A  state  of  national  emergency  exists. 

2.  Foreign  employment.  A  retired  member 
of  the  Armed  Forces  may  not  accept  any 
present,  emolument,  office,  title,  or 
employment  from  any  foreign  government 
unless  approved  by  the  Secretary  of  the 
Military  Department  concerned  and  the 
Secretary  of  State.  The  penalty  for  a  violation 
in  loss  of  retirement  pay. 

3.  Use  of  military  titles.  Retired  members  of 
the  Armed  Forces  may  not  use  their  military 
title  in  such  a  way  as  to  give  rise  to  the 
appearance  of  sponsorship,  sanction, 
endorsement,  or  approval  of  ihc  Military 
Service  or  the  DoD  in  connection  with  any 
commercial  enterprise.  Overseas 
commanders  may  further  restrict  the  use  of 


military  titles  by  retired  personnel  in 
overseas  areas. 

H.  Special  Restrictions  on  the  Activities  of 
Former  Employees  Who  Were  Engaged  in 
Procurement  Functions: 

1.  Pursuant  to  10  U.S.C.  2397b.  certain 
former  military  officers  and  civilian 
employees  may  not  receive  compensation 
from  a  major  defense  contractor  for  a  2  yrar 
period,  beginning  on  the  date  the  former 
officer  or  employee  separated  from  Federal 
service.  This  restriction  prohibits  the 
acceptance  of  compensation  from  a  par1ir-.j!ar 
major  defense  contractor  oniv  if  the  former 
officer  or  employee  performed  the  duties 
listed  in  subparagraph  2.  below,  relating  to 
that  same  defense  contractor. 

2.  Personnel  to  whom  restrictions  apply. 
Individuals  in  the  following  categories  are 
subject  to  the  restrictions: 

a.  Civilian  employees  whose  rate  of  pay 
was  greater  than  or  equal  to  that  for  a  GS-13. 
Stepi  (G&-12.  Slop  7]  and  military  officers  in 
pay  grades  of  0-»  or  higher,  if  such 
individuals: 

(1)  Spent  the  niHJority  of  the.r  working  days 
during  the  last  2  years  of  DoD  service 
performing  a  procurement  function  relating  to 
a  DoD  contract,  at  a  site  or  plant  that  was 
owned  or  operated  by  a  contractor,  and 
which  was  the  principal  location  of  their 
performance  of  that  procurement  function;  or 

(2)  Performed,  on  a  majority  of  their 
working  days  during  the  last  two  years  of 
DoD  service,  a  procurement  function  relating 
to  a  major  defense  system  and.  in  the 
performance  of  such  a  function,  participated 
on  any  occasion  personally  and  substantially 
in  a  manner  involving  decision-making 
responsibilities  with  respect  to  a  contract  for 
that  major  defen.se  system  through  contact 
with  the  contractor. 

b.  Civilian  employees  who  served  in  a 
Senior  Executive  Sevice  position  or  higher, 
and  military  officers  who  served  in  the  pdy 
grade  of  0-7  or  higher,  if  such  individuals 
during  the  last  2  years  of  DoD  service: 

(1)  Acted  as  a  primary  representative  of  the 
United  States  in  the  negotiation  with  a 
defense  contractor  of  a  defense  contract  in  an 
amount  in  excess  of  $10,000,000  (the  actual 
contractual  action  taken  by  the  individual 
must  have  been  in  an  amount  in  excess  of 
$10,000,000).  or 

(2)  Acted  as  a  primary  representative  of  the 
United  States  in  the  negotiation  of  a 
settlement  of  an  unresolved  claim  of  such  a 
defense  contractor  in  an  amount  in  excess  of 
$10,000,000.  An  unresolved  claim  shall  be.  for 
the  purposes  of  Part  1293  valued  by  the 
greater  of  the  amount  of  the  claim  or  the 
amount  of  the  settlement. 

3.  Advice  from  the  designated  Agency 
Ethics  Official. 

a.  Any  person  may,  before  accepting 
compensation,  request  that  PLFA  Counsel  or 
the  General  Counsel,  DLA  provide  advice  on 
the  applicability  of  10  U.S.C.  2397b  and  Purl 
1293  to  the  accept.ince  of  such  compensation. 

b.  A  request  for  advice  shall  be  in  wnlinii 
and  shall  contain  all  relevant  information 

c.  If  the  PLFA  Counsel  or  General  Coui!S(>l, 
DLA  receives  a  request  for  advice,  he  sh.ill 
issue  a  written  opinion  in  response  thereto 
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not  later  than  30  days  after  receipt  of  all 
relevant  information. 

d  If  the  advice  rendered  by  the  PLFA 
Counsel  or  General  Counsel  DLA  states  that 
the  law  and  Part  1293  are  inapplicable,  and 
that  the  individual  may  accept  the 
compensation  from  the  contractor,  then  there 
shall  be  a  conclusive  presumption  that  the 
acceptance  of  the  compensation  is  not  a 
violation  of  10  U.S.C.  2397b. 

4.  Apparent  violations.  Apparent 
violations.  Apparent  violations  of  these 
prohibitions  shall  be  referred  to  the  General 
Counsel,  DLA  who  will  review  the  matter  for 
referral  to  the  DoD  Inspector  General  or  the 
Inspector  General  of  the  appropriate  Military 
Department  for  investigation. 

5.  Penalties.  Pursuant  to  10  U.S.C 
2397b(b)(l),  individuals  who  knowingly 
violate  the  prohibitions  of  this  section  are 
subject  to  a  civil  fine  of  up  to  $250,000. 

6.  Special  definitions.  For  the  purpose  of 
subparagraph  H  of  this  Appendix,  terms  used 
shall  have  the  following  meanings: 

a.  Armed  Forces.  The  term  "Armed  Forces" 
does  not  include  the  United  States  Coast 
Guard. 

b.  Compensation.  Includes  any  payment, 
gift,  benefit,  reward,  favor,  or  gratuity  which 
is  provided  directly  or  indirectly  for  services 
rendered  by  the  person  accepting  such 
payment  and  which  has  a  fair  market  value 
in  excess  of  $250.  Compensation  shall  be 
deemed  indirectly  received  if  it  is  paid  to  an 
entity  or  person  other  than  the  individual,  in 
exchange  for  services  performed  by  the 
individual. 

c.  Contractor-operated  facility.  Includes 
any  facility  leased  or  loaned  by  the  United 
States  to  the  contractor  by  written 
agreement.  It  does  not  include  facilities 
located  on  a  military  installation  where 
contractor  personnel  may  work,  but  which  is 
not  either  leased  or  loaned  by  the  United 
States  to  the  contractor  by  %vritten 
agreement. 

d.  Defense  contractor.  An  entity  that: 
Contracts  directly  with  the  Department  of 
Defense  to  supply  the  Department  of  Defense 
with  goods  or  services;  or,  controls  or  is 
controlled  by  an  entity  that  contracts  directly 
with  the  Department  of  Defense  to  supply  the 
Department  of  Defense  with  goods  or 
services;  or,  is  under  common  control  with  an 
entity  that  contracts  directly  with  the 
Department  of  Defense  to  supply  the 
Department  of  Defense  with  goods  or 
services.  The  term  does  not  include  an 
affiliate  or  subsidiary  of  an  entity  that 
contracts  directly  with  the  Department  of 
Defense  to  supply  the  Department  of  Defense 
with  goods  or  services  if  the  affiliate  or 
subsidiary  is  clearly  not  engaged  in  the 
performance  of  a  defense  contract,  nor  does 
it  include  a  state  or  local  government. 

e.  DoD  component  The  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Ch^nization  of  the  joint 
Chiefs  of  Staff  (OJCS).  the  Unified  and 
Specified  Commands,  the  Inspector  General, 
and  the  Defense  Agencies,  mcluding 
nonappropriated  fund  activities. 

f.  Employee.  This  term  does  not  include  a 
part-lime  employee,  or  a  Special  Government 
Employee. 

g.  Major  defense  contractor.  Any  business 
entity  which,  during  the  fiscal  year  preceding 


the  fiscal  year  in  which  compensation  was 
received,  was  a  defense  contractor  that 
received  defense  contracts  in  a  total  amount 
equal  to  or  greater  than  $10,000,000. 

h.  Major  defense  system.  A  combination  of 
elements  that  will  function  together  to 
produce  the  capability  required  to  fulfill  a 
mission  need.  Elements  may  include 
hardware,  equipment,  software,  or  any 
combination  thereof,  but  excludes 
construction  or  other  improvements  to  real 
property.  A  system  shall  be  considered  a 
major  defense  system  if:  the  Department  of 
Defense  is  responsible  for  the  system  and  the 
total  expenditures,  for  research,  development, 
test  and  evaluation  for  the  system  are 
estimated  to  exceed  $75,000,000  (based  on 
fiscal  year  1980  constant  dollars]  or  the 
eventual  total  expenditure  for  procurement 
exceeds  $300,00.000  (based  on  fiscal  year 
1980  constant  dollars);  or,  the  system  is 
designated  a  "major  system"  by  the  head  of 
the  agency  responsible  for  the  system. 

i.  Majority  of  working  days.  The  majority 
of  days  actually  worked  during  the  period, 
excluding  weekends,  holidays,  days  of  leave 
or  sick  days  when  the  employee  did  not 
actually  work.  A  work  day  on  which  an 
individual  performed  a  procurement  function 
includes  any  day  on  which  the  individual 
worked  on  that  procurement  function  for  any 
amount  of  time  during  that  day. 

j.  Negotiation  and  settlement  Exchange  of 
views  between  representatives  of  the 
Government  and  a  contractor  regarding 
respective  liabilities  and  responsibilities  of 
the  parties  on  a  particular  contract  or  claim. 
It  includes  deliberations  regarding  contract 
specifications,  terms  of  delivery,  allowability 
of  costs,  pricing  of  change  orders,  etc. 

k.  Primary  Government  representative.  If 
more  than  one  Government  representative  is 
involved  in  any  particular  transaction,  it  is 
the  Government  employee  who  supervised 
the  Government's  effort  in  that  matter.  To  act 
as  a  "representative"  requires  personal  and 
substanbal  participation  in  the  transaction, 
by  personal  presence,  telephone 
conversation,  or  similar  involvement  with 
representatives  of  a  contractor. 

1.  Procurement  related  function  (or 
"procurement  function  ").  Any  function 
relating  to:  The  negotiation,  award, 
administration,  or  approval  of  a  contract;  the 
selection  of  a  contractor  the  approval  of  a 
change  in  a  contract;  the  performance  of 
quality  assurance,  operational  and 
developmental  testing,  the  approval  of 
payment,  or  auditing  under  a  contract;  or,  the 
management  of  a  procurement  program. 

m.  Separation  of  a  member  of  the  Armed 
Forces.  A  person  who  is  a  retired  or  former 
member  of  the  Armed  Forces  shall  be 
considered  to  have  been  separated  from 
service  in  the  Department  of  Defense  on  the 
effective  date  of  the  person's  discharge  or 
release  from  active  duty. 

IV.  Other  Laws  Applicable  to  DoD  Personnel 
Engaging  in  the  following  activities  may 

subject  present  and  former  DLA  personnel  to 

criminal  or  other  penalties: 
A.  Aiding,  abetting,  counseling. 

commanding,  inducing,  or  procuring  another 

to  commit  a  crime  under  any  criminal  statute 

(18  U.S.C.  201). 


B.  Concealing  or  failing  to  report  to  proper 
authorities  the  commission  of  felony  under 
any  criminal  statute  if  the  person  knew  of  the 
actual  conuniscion  of  the  crime  (16  U.S.C  4). 

C.  Conspiring  with  one  or  more  persons  to 
commit  a  crime  under  any  criminal  statute  or 
to  defraud  the  United  States,  if  any  party  to 
the  conspiracy  does  any  act  to  effect  the 
object  of  the  conspiracy  (18  U.S.C.  371). 

D.  Lobbying  with  appropriated  funds  (18 
U.S.C.  1913). 

E.  Disloyalty  and  striking  (5  U.S.C.  7311, 18 
U.S.C.  1918). 

F.  Disclosure  of  classified  information  (18 
U.S.C.  793  and  798.  50  U5.C.  783):  and 
disclosure  of  trade  secrets  and  other 
confidential  information  (18  U.S.C  1905). 

G.  Habitual  use  of  intoxicants  to  excess  (5 
U.S.C.  7352). 

H.  Misuse  of  a  Government  vehicle  (31 
U.S.C.  1349(b)). 

I.  Misuse  of  the  mailing  privilege  (18  U.S.C. 
1719). 

J.  Deceit  in  an  examination  or  personnel 
action  in  connection  with  Government 
employment  (18  U.S.C.  1917). 

K.  Committing  fraud  or  making  false 
statements  in  a  Government  matter  (18  U.S.C. 
1001). 

L.  Mutilating  or  destroying  a  public  record 
(18  U.S.C.  2071). 

M.  Counterfeiting  and  forging 
transportation  requests  (18  U.S.C.  641). 

N.  Embezzlement  of  Government  money  or 
property  (18  U.S.C.  641);  failing  to  account  for 
public  money  (18  U.S.C  643):  private  use  of 
public  money  (18  U.S.C  653)  and 
embezzlement  of  the  money  or  property  of 
another  person  in  the  possession  of  an 
employee  by  reason  of  his/her  Government 
employment  (18  U.S.C.  654). 

O.  Unauthorized  use  of  documents  relating 
to  claims  from  or  by  the  Government  (18 
U.S.C.  285). 

P.  Certain  political  activities  (5  U.S.C  7321- 
7327  and  18  U.S.C.  800.  601.  602,  603,  606,  and 
607).  These  statutes  apply  to  civilian 
employees;  regulations  govern  military 
personnel  (DoD  Directive  1344.10).* 

Q.  Any  person  (including  a  special 
Government  employee)  who  is  required  to 
register  under  the  Foreign  Agents 
Registration  Act  of  1938  (18  U.S.C  219)  may 
not  serve  the  Government  as  an  officer  or 
employee.  The  section  does  not  apply  to 
retired  Regular  military  officers  who  are  not 
on  active  duty,  or  Reserves  who  are  not  on 
active  duty  or  who  are  on  active  duty  for 
training;  or.  a  special  Government  employee 
in  any  case  in  which  the  department  head 
certifies  to  the  Attorney  General  that  his  or 
her  employment  by  the  United  States 
Government  is  in  the  national  interest. 

R.  Soliciting  contributions  for  gifts  or  giving 
gifts  to  superiors,  or  accepting  gifts  from 
subordinates  (5  U.S.C.  7351).  This  statute 
applies  only  to  civilian  employees;  the 
provisions  of  S  1293.3(h).  apply  to  military 
personnel. 

S.  Acceptance  of  excessive  honoraria  (2 
U.S.C.  441i). 

T.  Acceptance,  without  statutory  authority, 
of  any  present,  emolument,  office  or  title,  or 


•  See  fooUiote  1.  to  i  1293.3(cl(l)(ii). 


employment  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state  by  any  person 
holding  any  office  or  profit  in  or  trust  of  the 
Federal  Government,  including  all  retired 
military  personnel  and  regular  enhsted 
personnel  (U.S.  Constitution,  Art.  I.,  Sec.  9,  cl. 
8).  Elxceptions  to  this  prohibition  are 
authorized  under  37  U.S.C.  908. 

U.  Union  activities  of  military  personnel  (10 
U.S.C.  978). 

V.  Violation  of  merit  system  principles  (5 
U.S.C.  2301). 

W.  Prohibited  personnel  practices  (5  U.S.C. 
2302). 

X.  Employment  of  a  Regular  Navy  Officer 
or  a  Regular  Marine  Corps  Officer,  other  than 
a  retired  officer,  by  a  person  furnishing  naval 
supplies  or  war  materials  to  the  United  States 
(37  U.S.C.  801(a)). 

Appendix  B  to  Part  1293 — Code  of  Ethics 
For  Government  Service — Pub.  L.  06-303 

Any  person  in  Government  service  should: 

I.  Put  loyalty  to  the  highest  moral  principles 
and  to  country  above  loyalty  to  persons, 
party,  or  Government  department. 

II.  Uphold  the  Constitution,  laws,  and 
regulations  of  the  United  States  and  of  all 
governments  therein  and  never  be  a  party  to 
their  evasion. 

III.  Give  a  full  day's  labor  for  a  full  day's 
pay;  giving  earnest  effort  and  best  thought  to 
the  performance  of  duties. 

IV.  Seek  to  find  and  employ  more  efficient 
and  economical  ways  of  getting  tasks 
accomphshed. 

V.  Never  discriminate  unfairly  by  the 
dispensing  of  special  favors  or  privileges  to 
anyone,  whether  for  remuneration  or  not;  and 
never  accept,  for  himself  or  herself  or  for 
family  members,  favors  and  benefits  under 
circumstances  which  might  be  construed  by 
reasonable  persons  as  influencing  the 
performance  of  governmental  duties. 

VI.  Make  no  private  promises  of  any  kind 
binding  upon  the  duties  of  office,  since  a 
Government  employee  has  no  private  word 
which  can  be  binding  on  public  duty. 

VII.  Engage  in  no  business  with  the 
Government,  either  directly  or  indirectly, 
which  is  inconsistent  with  the  conscientious 
performance  of  governmental  duties. 

VIII.  Never  use  any  information  gained 
confidentially  in  the  performance  of 
government  duties  as  a  means  for  making 
private  profit. 

IX.  Expose  corruption  wherever 
discovered. 

X.  Uphold  these  principles,  ever  conscious 
that  public  office  is  a  public  trust. 

Appendix  C  to  Part  1293 — ^Additional 
Guidance  On  Gratuities, 
Reimbursements,  And  Other  Benefits 
From  Outside  Sources 

/.  General 

The  general  prohibition  against  accepting 
gratuities,  reimbursements,  and  other  benefits 
from  outside  sources  does  not  apply  to  the 
following.  These  exceptions  shall  be  applied 
narrowly  in  keeping  with  the  prohibition  in 
§  1293.3(g). 

A.  The  continued  participation  in  employee 
welfare  or  benefit  plans  of  a  former  employee 
when  permitted  by  law  and  approved  by  the 
General  Counnel.  DLA.  or  PLFA  Counsel. 


B.  The  acceptance  of  unsolicited 
advertising  or  promotional  items  that  are  less 
than  $10  in  retail  value. 

C  The  acceptance  of  trophies, 
entertainment,  prizes,  or  awards  for  public 
service  or  achievement  in  an  individual, 
unofficial  capacity  or  given  in  games  or 
contests  that  do  not  relate  to  official  duties 
and  are  clearly  open  to  the  public  generally, 
or  are  officially  approved  for  DLA  personnel 
participation. 

D.  The  acceptance  of  benefits  available  to 
the  public,  such  as  university  scholarships 
covered  by  DoD  Directive  1322.6, 
Fellowships,  Scholarships,  and  Grants  for 
Members  of  the  Armed  Forces,  and  free 
exhibitions  by  DoD  contractors  at  public 
trade  fairs. 

E.  The  acceptance  of  discounts  or 
concessions  realistically  available  to  all  DLA 
personnel,  provided  that  such  discounts  or 
concessions  are  not  used  to  obtain  any  item 
for  the  purpose  of  resale  at  a  profit. 

F.  Participation  by  DLA  personnel  in  civic 
and  community  activities  that  also  involve  a 
DoD  contractor,  when  any  relationship 
between  DLA  personnel  and  the  contractor  is 
indirect;  for  example  participation  in  a  Little 
League  or  Combined  Federal  Campaign 
luncheon  that  is  subsidized  by  a  defense 
contractor. 

G.  Activities  engaged  in  by  DLA  personnel 
with  local  civic  or  military  leaders  as  part  of 
authorized  community  relations  programs  of 
DLA. 

H.  The  participation  of  DLA  personnel  in 
widely  attended  gatherings  of  mutual  interest 
to  Government  and  industry,  sponsored  or 
hosted  by  industrial,  technical,  and 
professional  associations  (not  by  individual 
contractors),  provided  that  they  have  been 
approved  in  accordance  with  DoD  Instruction 
5410.20,  Public  Affairs  Relations  with 
Business  and  Nongovernmental 
Organizations  Representing  Business. 

I.  Situations  in  which  participation  by  DLA 
personnel  at  public  ceremonial  activities  of 
mutual  interest  to  industry,  local 
communities,  and  DLA  serves  the  interest  of 
the  Government,  and  acceptance  of  the 
invitation  is  approved  by  the  General 
Counsel,  DLA  or  PLFA  Counsel. 

J.  When  on  official  Government  business 
and  when  the  DLA  persormel  reports  the 
circumstances  in  writing  to  the  immediate 
supervisor  and  to  the  General  Counsel,  DLA 
or  the  PLFA  Counsel,  as  soon  as  possible: 

1.  Space  available  use  of  previously 
scheduled  ground  transportation  to  or  from  a 
DoD  contractor's  place  of  business  provided 
by  the  contractor  for  its  own  employees,  and 

2.  Contractor-provided  transportation, 
meals,  or  overnight  accommodations  when 
arrangements  for  Government  or  commercial 
transportation,  meals,  or  accommodations 
are  clearly  impracticable. 

K.  Attendance  or  participation  of  DLA 
personnel  in  gatherings,  including  social 
events  such  as  receptions,  which  are  hosted 
by  foreign  governments  (when  not  acting  in 
their  DoD  contractor  capacity)  or 
international  organizations,  provided  that  the 
acceptance  of  the  invitation  is  approved  by 
the  General  Counsel,  DLA  or  PLFA  Counsel. 

L.  Customary  exchanges  of  gratituities 
between  DLA  personnel  and  their  friends  and 


relatives  or  the  friends  and  relatives  of  their 
spouse,  minor  children  and  members  of  their 
household,  when  the  circumstances  clearly 
indicate  that  it  is  the  relationship,  rather  than 
the  business  of  the  person  concerned,  that  is 
the  motivating  factor  for  the  gratuity  and  it  is 
clear  that  the  gratuity  is  not  paid  for  by  the 
United  States  Government  or  any  Dol) 
contractor. 

M.  Acceptance  of  coffee,  doughnuts,  and 
similar  refreshments  of  nominal  value  offered 
as  a  normal  courtesy  incidental  to  the 
performance  of  duty.  This  exception  applies 
to  acceptance  on  an  occasional  basis  and 
does  not  authorize  acceptance  on  a  recu.'^ring 
basis. 

N.  The  acceptance  of  benefits  resulting 
from  the  business  activities  of  a  spouse 
where  it  is  clear  that  the  benefits  are  givijn  to 
the  spouse  in  the  normal  course  of  the 
spouses  employment  or  business  and  have 
not  been  given  or  made  more  attractive 
because  of  the  DLA  employees  status.  This 
exception  does  not,  however,  alter  the 
requirement  for  disqualification  under 
S  1293.7(c)(1). 

0.  Acceptance  of  transportation  and 
related  travel  expenses  from  a  potential 
employer  in  connection  with  a  job  inter\  ii^w, 
provided  that  prior  to  departing  on  the  trip: 

1.  The  DLA  employee  receiving  the  gratuity 
notifies  his  or  her  immediate  supervisor  of 
the  travel  arrangements. 

2.  The  DLA  employee  files  a  written 
disqualification  statement  concerning  a.ny 
possible  official  actions  involving  the 
potential  employer. 

3.  The  DLA  employee  submits  some 
evidence  that  the  potential  employer  offi:s 
the  same  benefits  to  all  similarly  situated 
individuals,  not  only  those  employed  in  the 
Department  of  Defense. 

P.  Situations  in  which,  in  the  sound 
judgment  of  both  the  individual  involved  ^nd 
his  or  her  immediate  supervisor,  the 
Government's  interest  will  be  served  by  DLA 
personnel  participating  in  activities  otherwise 
prohibited.  In  any  such  case,  a  written  report 
of  the  circumstances  shall  be  made  in 
advance,  or,  when  an  advance  report  is  not 
possible,  within  48  hours,  by  the  individual  or 
supervisor  to  the  General  Counsel.  DLA  or 
PLFA  Counsel. 

//.  Defense  Contracting  Training 

The  guidance  in  subparagraphs  A  through 
C  of  this  section  applies  whenever  defense 
contractors  provide  training,  orientation,  or 
refresher  courses  to  DLA  personnel.  These 
courses  range  from  executive  orientation 
courses  in  which  all  expenses  are  borne  by 
the  defense  contractor  to  seminars  devoiud  to 
technical  developments  in  which  the  only 
"gratuity"  may  be  lectures  given  free  of 
charge. 

A.  Attendance  by  DLA  employees  at 
training  sessions  provided  by  defense 
contractors  is  permitted  when  the 
contractor's  products  or  systems  are  provided 
under  contract  to  DoD  and  the  training  is  to 
facilitate  the  utilization  of  those  products  or 
systems  by  DLA  personnel. 

B.  When  a  defense  contractor  provides 
training  pursuant  to  a  contract,  the  training 
itself  is  not  a  gratuity.  Likewise,  meals. 
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lodging,  and  transportation  would  not  be 
considered  a  gratuity  if  the  defense 
contractor  was  required  to  furnish  them 
under  the  terms  of  the  contract,  but  would 
result  in  reductions  to  the  travel  and  other 
expenses  normally  payable  to  the  employee 
under  the  Joint  Federal  Travel  Regulation. 
I  lowever.  if  the  defense  contractor,  without 
charge,  provides  something  to  DLA  personnel 
which  is  not  required  by  the  contract,  the 
contractor  is  giving  a  gratuity  to  the  DLA 
employee. 

C.  Attendance  at  tuition-free  training, 
refresher  courses,  or  other  educational 
meetings  offered  by  a  defense  contractor 
(although  not  required  to  do  so  by  the  terms 
of  a  contract)  may  be  authorized  when 
attendance  is  clearly  in  the  best  interests  of 
the  Government  and  meets  the  following 
criteria  of  DLAR  143ai2.  Civilian  Employee 
Development  and  Training:  • 

1.  Selection  of  the  DLA  employees 
attending  the  contractor  training  will  be 
made  by  the  Government. 

2.  The  unavailability  of  alternative  training 
sources,  and  confidence  that  the  contractor 
provided  training  will  not  adversely  affect  the 
objectivity  of  the  DLA  employee. 

3.  Approval  of  the  training  is  at  a 
sufficiently  high  level  to  assure  the  need 
cannot  otherwise  reasonably  be  met  and  has 
the  concurrence  of  the  General  Counsel.  DLA 
or  PLFA  Counsel. 

4.  No  appreciable  cost  is  incurred  by  the 
contractor  in  order  to  accommodate 
attendance  by  DLA  employees. 

5.  An  understanding  that  the  contractor 
will  receive  no  special  consideration  or 
benefit  because  of  the  Government's 
participation. 

///.  Reimbursements 

DLA  personnel  may  not  accept  either 
personal  reimbursement  or  in  kind 
accommodations,  subsistence,  transportation, 
or  services  for  expenses  incident  to  official 
travel,  from  any  source  outside  the 
Government  except  as  indicated  in 
subparagraphs  A  through  F  of  this  section.  In 
cases  where  acceptance  is  authorized, 
appropriate  deductions  will  be  made  in  the 
travel,  per  diera,  or  other  allowartces  payable 
to  the  employee.  In  no  event  will  DLA 
personnel  accept  benefits  which  are 
excessive. 

A.  A  DLA  employee  who  is  to  be  a  speaker, 
panelist,  project  officer,  or  other  bona  fide 
participant  in  the  activity  attended,  may 
accept  accommodations,  subsistence, 
transportation,  or  other  services  furnished  in- 
kind  in  connection  with  official  travel  when 
such  attendance  and  acceptance  are 
authorized  by  the  order-issuing  authority  as 
being  in  the  overall  Government  interest. 
Under  these  circumstances,  an  employee  may 
not  accept  personal  reimbursement. 

B.  When  a  DLA  employee  is  summoned  to 
testify  in  an  official  capacity  on  behalf  of  a 
private  party  at  a  judicial  proceeding,  the 
appearance  will  be  on  official  time  and  travel 
expenses  may  be  accepted  from  the  court, 
authority,  or  party  who  caused  the  person  to 
be  summoned.  In  accordance  with  5  U.S.C. 
5751,  the  funds  may  be  turned  over  to  the 
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agency  and  Government  travel  orders  issued 
or  the  employee  may  use  the  funds  to  defray 
costs  directly.  Any  excess  funds  must  be 
returned  to  the  party  or  paid  into  the  U.S. 
Treasury  as  miscellaneous  receipts.  Any 
employee  appearing  on  behalf  of  a  private 
party  not  in  an  official  capacity  must  use 
leave  to  do  so  and  may  retain  any  fees  or 
expenses. 

C.  Except  as  indicated  in  subparagraphs  A 
and  B  of  this  section.  DLA  personnel  may  not 
accept  personal  reimbursement  from  any 
source  for  expenses  incident  to  official  travel, 
unless  authorized  by  their  supervisor 
consistent  with  guidance  provided  by  the 
Designated  Agency  Ethics  Official  or  Deputy 
Ethics  Official  pursuant  to  5  U.S.C.  4111  or 
other  statutory  authority.  Rather 
reimbursement  must  be  made  to  the 
Government  by  check  payable  to  DLA. 

D.  DLA  personnel  may  accept  travel,  or 
reimbursement  for  travel  expenses  from  a 
foreign  government  as  provided  in  DLAR 
1005.1,  Decorations  and  Gifts  from  Foreign 
Governments. 

E.  When  accommodations,  subsistence,  or 
services  in  kind  are  furnished  to  DLA 
personnel  by  non-U.S.  Government  sources, 
consistent  with  this  paragraph,  appropriate 
deductions  shall  be  reported  and  made  in  the 
travel,  per  diem,  or  other  allowance  payable. 

F.  DLA  personnel  who  receive  gratuities,  or 
have  gratuities  received  on  Iheir  behalf,  in 
circumstances  not  in  conformance  with  the 
standards  of  Part  1293,  shall  promptly  report 
the  circumstances  to  the  Designated  Agency 
Ethics  Official  or  Deputy  Ethics  Official  for 
disposition  determination. 

IV.  Ship  Launch  and  Similar  Ceremonies 

The  following  guidance  applies  to 
ceremonies  and  gifts  associated  with  the 
launch  or  commissioning  of  a  naval  vessel,  an 
aircraft  or  other  vehicle,  and  all  similar 
events: 

A.  Attendance  at  Ceremonies 
Acceptance  of  an  invitaticn  to  attend  a 

ceremony  shall  be  approved  by  the  Head  of 
the  PSE  or  PLFA.  Attendance  is  permitted  at 
appropriate  functions  incident  to  the 
ceremony,  such  as  a  dinner  preceding  the 
ceremony  and  the  reception  following  it,  as 
long  as  the  function  is  not  lavish,  excessive, 
or  extravagant. 

B.  Acceptance  of  Gifts 

DLA  personnel,  their  spouses,  and  their 
dependent  children,  who  are  official 
participants  may  accept  a  tangible  thing  of 
value  as  a  gift  or  memento  in  connection  with 
the  ceremony  as  long  as  its  retail  value  does 
not  exceed  $100  per  family  and  the  cost  is  not 
borne  by  the  Government.  When  a  gift 
exceeds  the  $100  limit  the  recipient  shall 
pursue  one  of  the  following  alternatives: 

1.  Return  the  gift  to  the  donor. 

2.  Retain  the  gift  after  reimbursing  the 
donor  the  full  value  of  the  gift. 

3.  Forward  the  gift  to  the  Staff  Director, 
Administration  (DLA-X)  for  disposition  as  a 
gift  to  the  Government  in  accordance  with 
statute. 


Appendix  D  to  Part  1299 — Executive 
Personnel  Financial  Disclosure  Report 
(SF278) 

/.  DLA  Personnel  Required  lo  File  SF278 

A.  DLA  personnel  required  to  file  a 
Financial  Disclosure  Report  (SF  278)  are 
listed  at  section  1293.7(d)(1).  These  personnel 
Occupy  "covered  positions." 

B.  A  person  who  is  nominated  lo  or 
assumes  a  covered  position  is  not  required  to 
file  an  SF  278  if  the  Secretary  of  Defense  or 
the  General  Counsel,  DLA  determines  that 
the  person  is  not  reasonably  expected  to 
perform  the  duties  of  the  position  for  more 
than  60  days  in  the  calendar  year.  However, 
if  the  person  performs  the  duties  of  the  office 
or  position  for  more  than  60  days  in  the 
calendar  year,  an  SF  278  shall  be  filed  within 
15  days  after  the  61st  day  of  duty. 

C.  A  person  otherwise  required  to  file  an 
SF  278,  but  who  is  expected  to  perform  the 
duties  of  the  position  for  less  than  130  days  in 
the  calendar  year,  may  request  a  waiver  of 
any  or  all  reporting  requirements  from  the 
Director,  Office  of  Government  Ethics,  if  the 
person  is  not  a  full-time  employee  of  the 
Government,  is  able  to  provide  specially 
needed  services,  and  does  not  have  outside 
employment  or  financial  interests  likely  to 
create  a  conflict  of  interest.  A  request  for  a 
waiver  shall  be  initially  submitted  to  the 
General  Counsel.  DLA. 

//.  Time  of  Filing 

An  SF  278  shall  be  submitted  under  the 
circumstances  described  below. 

A.  Assumption  Report 

DLA  personnel  shall  submit  a  SF  278  to  the 
General  Counsel,  DLA  before  assuming  a 
covered  position.  This  requirement  does  not 
apply  if  the  individual  has  left  another 
covered  position  within  30  days  before 
assuming  a  new  position,  or  already  has  filed 
with  respect  to  nomination  for  the  new 
position. 

B.  Annual  Report 

DLA  personnel,  including  special 
Government  employees,  occupying  a  covered 
position  for  more  than  60  days  during  a 
calendar  year  shall  submit  an  SF  278 
annually.  The  annual  report  must  be  filed 
with  the  General  Counsel  DLA  not  later  than 
15  May  unless  a  written  extension  is  granted. 

C.  Termination  Report 

DLA  personnel  occupying  a  covered 
position  shall  submit  an  SF  278  to  the  General 
Counsel,  DLA  no  sooner  than  15  days  before 
and  no  later  than  30  days  after  the  date  of 
departure  from  that  position  unless  they 
accept  another  covered  position.  The 
termination  report  will  cover  the  portion  of 
the  present  calendar  year  up  to  the  date  of 
termination  and,  if  the  annual  report  has  not 
yet  been  filed,  the  preceding  calendar  year. 

///.  Contents  of  Reports 

Instructions  for  completing  SFs  278  are 
included  as  part  of  the  report  forms. 
Additional  guidance  for  personnel  in  covered    j 
positions  is  available  from  the  General 
Counsel,  DLA. 


IV.  Submission  and  Review  of  Reports 

A.  Reports  will  be  submitted  to  the  General 
Counsel,  DLA.  After  final  review,  copies  of 
the  reports  of  military  officers  assigned  to 
DLA  will  be  forwarded  by  the  General 
Counsel,  DLA  to  the  appropriate  Military 
Department  official. 

B.  Final  review  of  an  SF  278  is  completed 
when  the  Genral  Counsel,  DLA  has  signed 
the  SF  278,  indicating  that  each  item  is 
completed  and  that  the  report  discloses  no 
unresolved  confiict  or  appearance  of  a 
conflict  of  interest  under  applicable  laws  and 
regulations. 

1.  If  the  General  Counsel,  DLA,  after 
reviewing  an  SF  278,  believes  additional 
information  is  required,  the  reporting 
individual  shall  be  notified  of  the  additional 
information  required  and  the  date  by  which  it 
must  be  submitted.  The  reporting  individual 
shall  submit  the  required  information  directly 
to  the  General  Counsel,  DLA. 

2.  If  the  General  Counsel,  DLA,  after 
reviewing  the  SF  278,  is  of  the  opinion,  on  the 
basis  of  information  submitted,  that  the 
reporting  person  is  not  in  compliance  with 
applicable  laws  and  regualtions,  the 
follov/ing  steps  shall  be  taken: 

a.  The  person  shall  be  notified  in  writing  of 
the  preliminary  determination. 

b.  After  an  opportunity  for  personal 
consultation,  if  practicable,  the  General 
Counsel,  DLA  shall  notify  the  person  in 
writing  of  the  remedial  measures  that  should 
be  taken  to  bring  the  person  into  compliance. 
The  notification  shall  specify  a  date  by  which 
such  measures  must  be  taken,  which,  except 
in  unusual  circumstances,  must  be  taken 
within  90  days. 

(1)  When  the  General  Counsel,  DLA 
determines  that  a  reporting  person  has  fully 
complied  with  the  remedial  measures,  a 
notation  to  that  effect  shall  be  made  in  the 
comment  section  of  the  SF  378.  The  General 
Counsel.  DLA  shall  then  sign  and  date  the  SF 
278  and  send  written  notice  of  that  action  to 
the  person. 

(2)  If  steps  assuring  compliance  with 
applicable  laws  and  regulations  are  not  taken 
by  the  date  established,  the  General  Coimsel. 
DLA  shall  report  the  matter  to  the  Director. 
DLA  for  appropriate  action.  The  Office  of 
Government  Ethics  and  the  Attorney  General 
shall  also  be  notified. 

3.  Remedial  action  may  include  the 
following  measures: 

a.  Disqualification. 

b.  Limitation  of  duties. 

c.  Divestiture. 

d.  Transfer  or  reassignment. 

e.  Resignation. 

f.  Exemption  under  18  U.S.C.  208. 

g.  Establishment  of  a  qualified  blind  trust. 

V.  Public  A  vai lability  of  SFs  278 

A.  SFs  278  must  be  made  available  for 
public  examination  upon  request  15  days 
after  the  report  is  filed  unless  otherwise 
exempted  pursuant  to  law.  Receipt  of  the 
report  by  the  General  Counsel.  DLA  for  final 
review  constitutes  official  filing  and 
establishes  the  date  from  which  the  15  days 
shall  run.  In  most  cases,  this  means  the 
reports  are  available  to  the  public  before 
final  review  is  completed.  Reporting  persons 
are  personally  responsible  for  ensuring  that 


their  reports  are  accurate,  complete,  and 
timely. 

B.  Any  request  for  an  SF  278  must  be  in 
writing  and  state: 

1.  The  person's  name,  occupation,  and 
address. 

2.  The  name  and  address  of  any  other 
person  or  organization  on  whose  behalf  the 
inspection  or  copy  is  requested. 

3.  That  the  person  is  aware  that  it  is 
unlawful  to  obtain  or  use  the  report  for 

a.  Any  unlawful  purpose. 

b.  Any  commercial  purpose,  other  than  by 
news  and  communications  media  for 
dissemination  to  the  general  public. 

c.  Determining  or  establishing  the  credit 
rating  of  any  individual. 

d.  Use,  directly  or  indirectly,  in  the 
solicitation  of  money  for  any  political, 
charitable,  or  other  purpose. 

17.  Retention  of  SFs  278 

SFs  278  shall  be  retained  for  6  years  from 
the  date  of  filing. 

Vll.  Penalties 

Compliance  with  the  financial  disclosure 
provisions  shall  be  enforced  by 
adminstrative,  civil,  or  criminal  remedies, 
which  include: 

A.  Action  Within  the  DoD  Component 

The  Director,  DLA  may  take  appropriate 
action,  including  a  change  in  assigned  duties 
or  adverse  action,  in  accordance  with 
applicable  law  or  regulation,  against  any 
person  who  fails  to  file  an  SF  278.  or  who 
falsifies  or  fails  to  report  required 
information. 

B.  Action  by  the  Attorney  General 

The  General  Counsel,  DLA  is  required  to 
refer  to  the  Attorney  General  the  name  of  any 
person  whom  he  or  she  has  reasonable  cause 
lo  believe  has  failed  willfully  to  file  an  SF  278 
on  time  or  has  falsified  or  failed  willfully  to 
file  information  required  to  be  reported.  Such 
referral  does  not  bar  additional 
administrative  or  judicial  enforcement.  The 
Attorney  General  may  bring  a  civil  action  in 
the  U.S.  District  Courts  again.st  any  person 
who  knowingly  and  willfully  falsifies  or  fails 
to  file  or  report  any  required  information.  The 
court  may  assess  a  civil  penalty  not  to 
exceed  $5,000.  Knowing  or  willful 
falsification  of  information  required  to  be 
filed  also  may  result  in  criminal  prosecution 
under  18  U.S.C.  1001,  leading  to  a  fine  of  not 
more  than  $10,000.  or  imprisonment  for  not 
more  than  5  years,  or  both. 

C.  Misuse  of  Reports 

1.  The  Attorney  General  may  bring  a  civil 
action  against  a  person  who  obtains  or  uses 
an  SF  278  filed  under  the  Ethics  in 
Government  Act  for  any  of  the  following 
reasons: 

a.  Any  unlawful  purpose. 

b.  Any  commercial  purpose,  other  than  by 
news  and  communications  media  for 
dissemination  lo  the  general  public. 

c.  Determining  or  establishing  the  credit 
ruling  of  any  individual. 

d.  Directly  or  indirectly,  for  the  solicitation 
of  money  for  any  political,  charitable,  or 
other  purpose. 

2.  The  court  in  which  such  action  is  brought 
may  assess  a  penally  in  any  amount  not  lo 
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exceed  $5,000.  This  is  in  addition  to  any  other 
legal  remedy  available. 

Appendix  E  to  Part  1293 — Requirements 
for  Submission  of  DD  Form  1555. 
Statement  of  Affiliations  and  Fmancial 
Interests 

/.  DLA  Personnel  Required  To  Submit 
Statements 

A.  DLA  personnel  required  to  file 
Statements  of  Affiliations  and  Financial 
Interests  (DD  Forms  1555)  are  those  indicated 
in  §  1293.7(d)(2). 

B.  Special  Government  Enployees  (as 
defined  in  S  1293.4(i)). 

1.  Special  Government  employees, 
including  Reserve  military  officers  assigned 
to  positions  requiring  the  submission  of  a  DD 
Form  1555  shall  file  a  DD  Form  1555  prior  lo 
performing  the  duties  of  the  position. 

2.  The  following  categories  of  special 
Government  employees  are  not  required  to 
file  DD  Forms  1555  unless  they  are 
specifically  notified  that  they  must  do  so: 

a.  niysicians,  dentists,  and  allied  medical 
specialists  engaged  only  in  providing  service 
to  patients. 

b.  Veterinarians  providing  only  veterinary 
services. 

c.  Lecturers  participating  only  in 
educational  activilies. 

d.  Chaplains  performing  only  religious 
services. 

e.  Individuals  in  the  motion  picture  and 
television  fields  who  are  utilized  only  as 
narrators  or  actors  in  DLA  productions. 

f.  A  special  Government  employee  who  is 
not  a  "consultant"  or  "expert"  as  those  terms 
are  defined  in  the  Federal  Personnel  Manual. 
Chapter  304. 

//.  Review  of  Positions 

Immediate  supervisors  shall  annually 
review  each  civilian  and  military  position 
under  their  supervision,  determine  whether 
the  position  requires  the  incumbent  to  file  a 
DD  Form  1555.  and  will  notify  each  employee 
of  the  determination.  The  position  description 
of  each  position  shall  stale  whether  or  not  the 
incumbent  must  file  a  DD  Form  1555.  Any 
individual  may  request  a  review  of  the 
determination  requiring  submission  of  a  DD 
Form  1555  from  the  Deputy  Ethics  OfTicial.  In 
the  event  the  employee  is  dissatisfied  with 
this  decision,  there  is  an  appeal  right  to  the 
Designated  Agency  Ethics  Official,  whose 
decision  shall  be  finaL 

///.  Manner  of  Submission 
A.  Time  of  Submission  • 

1.  Employees  will  file  a  DD  Form  1555  for 
review  and  approval  prior  lo  performmg  the 
duties  of  H  position  that  requires  filing  of  a 
DD  Form  1555.  Reserve  Officers  shall  file  the 
form  upon  reporting  for  duly.  If  an  employee 
has  filed  a  DD  Form  1555  by  virtue  of  a 
previous  position,  a  copy  of  the  previously 
submilted  form  may  be  submitted  to  the  new 
supervisor  for  review  rather  than  filing  a  new 
DD  Form  1555. 

2.  DD  Forms  15.55  shall  annually  be  filed  by 
31  October  each  year  for  all  alTilialions  and 
financial  interests  as  of  the  301h  of  September 
of  Ihat  year.  Even  if  no  changes  occur  from 
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the  previous  year,  a  new  and  complete  DD 
Form  1555  is  required  to  be  filed  each  year. 

3.  Excusable  Delay.  When  required  by 
reason  of  duty  assignment  or  infirmity,  a 
supervisor  may  grant  an  extension  of  time 
with  concurrence  of  the  DAEO  or  Deputy 
Ethics  Official.  Any  extension  in  excess  of  30 
days  requires  the  concurrence  of  the 
Designated  Agency  Ethics  Official,  Any  late 
DD  Forms  1555  shall  include  appropriate 
notation  of  any  extension  of  time  granted 
hereunder, 
B.  To  Whom  Submitted 

1.  HQ  DLA.  a.  Heads  of  PSEs  required  to 
file  DD  Forms  1555  will  submit  them  through 
the  General  Counsel.  DLA  to  the  Director, 
DLA. 

b.  Deputy  Heads  of  PSEs  required  to  file 
DD  Forms  1555  will  submit  them  to  the  Head 
of  the  PSE  for  review  and  evaluation.  After 
resolution  of  any  conflict,  the  DD  Forms  1555 
will  be  forwarded  to  the  General  Counsel, 
DLA. 

c.  Other  officers  and  employees  of  HQ 
DLA,  and  their  management  support 
activities,  will  submit  DD  Forms  1555  to  their 
immediate  supervisor  for  review  and 
evaluation.  Upon  completion  of  their  review 
and  resolution  of  any  conflicts,  supervisors 
will  forward  the  DD  Forms  1555  to  the 
General  Counsel,  DLA. 

2.  Field  activities  with  assigned  DLA 
Counsel,  a.  Heads  of  PLFAs  required  to  file 
DD  Forms  1555  will  submit  them  through  the 
General  Counsel,  DLA  to  the  Director.  DLA. 

b.  Deputy  Heads  of  PLFAs  required  to  file 
DD  Forms  1555  will  submit  them  to  their 
immediate  supervisors  for  review  and 
evaluation.  After  resolution  of  any  conflict, 
the  forms  will  be  submitted  to  the  General 
Counsel.  DLA. 

c.  Other  officers  and  employees  of  PLFAs 
or  subordinate  activities  required  to  file  DD 
Forms  1555  will  submit  them  to  their 
immediate  supervisors  for  review  and 
evaluation.  After  resolution  of  any  conflict, 
the  forms  will  be  forwarded  to  the 
appropriate  Deputy  Ethics  Official. 

d.  Counsel  for  PLFAs  will  submit  DD  Forms 
1555  to  the  Head  of  the  PLFA  for  review  and 
evaluation.  After  resolution  of  any  conflict, 
the  forms  will  be  forwarded  to  the  General 
Counsel,  DLA. 

e.  Heads  of  DLA  activities  subordinate  to 
PLFAs,  when  required  to  file  DD  Forms  1555. 
will  submit  the  forms  to  the  Head  of  the 
PLFA,  who  will  review  and  evaluate,  and 
forward  to  the  appropriate  Deputy  Ethics 
Official  after  resolution  of  any  conflict. 

f.  Counsel  for  DLA  activities  subordinate  to 
a  PLFA  will  submit  DD  Forms  1555  to  the 
activity  Head  for  review,  evaluation,  and 
resolution  of  any  conflict.  The  forms  will  be 
forwarded  to  the  Counsel  of  the  PLFA. 

3.  Management  Support  Activities,  a. 
Heads  of  Management  Support  Activities  will 
submit  DD  Forms  1555  to  their  immediate 
supervisors  for  review  and  evaluation.  After 
resolution  of  any  conflict,  the  forms  will  be 
submitted  to  the  General  Counsel.  DLA. 

b.  Other  officers  and  employees  of 
Management  Support  Activities  will  submit 
them  to  their  immediate  supervisors  for 
review  and  evaluation.  After  resolution  of 
any  conflict,  the  forms  will  be  forwarded  to 
the  Deputy  Ethics  Official  of  the  PLFA 


providing  personnel  services  to  the 
Management  Support  Activity. 

4.  Detailed  employees.  Agreements  with 
other  DoD  Components  and  Government 
agencies  shall  contain  a  requirement  that  the 
other  Component  agency  shall,  within  60 
days,  forward  to  the  General  Counsel.  DLA  a 
copy  of  the  detailed  individual's  DD  Form 
1555,  if  required,  and  notice  concerning  the 
disposition  of  any  conflict  or  apparent 
conflict  of  interest  indicated. 

C.  Content  of  Report 

1.  Instructions  for  completing  the  DD  Form 
1555  are  included  as  a  part  of  the  form. 
Additional  guidance  may  be  obtained  from 
the  Designated  Agency  Ethics  Official  or 
Deputy  Ethics  Official. 

2.  The  interest  of  a  spouse,  minor  child,  or 
any  member  of  the  employee's  household 
shall  be  reported  as  if  it  were  the  interest  of 
the  employee.  The  interests  of  a  spouse  need 
not  be  reported  if  the  employee  and  spouse 
have: 

a.  A  final  decree  of  separation. 

b.  An  interim  or  interlocutory  decree,  or 

c.  A  separation  agreement  formally 
executed  by  the  employee  and  spouse  in 
anticipation  of  its  incorporation  into  a  final 
decree  of  divorce  or  separation. 

3.  DLA  personnel  are  not  required  to 
submit  on  a  DD  Form  1555  any  information 
relating  to  their  connection  with  or  interest  in 
a  professional  society  or  a  charitable, 
religious,  social,  fraternal,  recreational, 
public  service,  civic,  or  political  organization, 
or  a  similar  organization  not  conducted  as  a 
business  for  profit.  However,  educational  or 
other  institutions  doing  research  and 
development  or  related  work  involving  grants 
of  money  or  contracts  with  the  Government 
must  be  reported. 

4.  Ownership  of  personal  savings  or 
checking  accounts  in  financial  institutions, 
shares  in  credit  unions  or  savings  and  loan 
associations,  life  or  property  insurance 
policies  and  shares  in  widely  held  diversified 
mutual  funds  or  regulated  investment 
companies  need  not  be  reported. 

5.  An  employee  need  not  disclose  the 
assets  of.  sources  of  income  of,  or 
transactions  of,  a  trust  if: 

a.  The  trust  is  a  qualified  blind  or  qualified 
diversified  trust  certified  by  the  Office  of 
Government  Ethics  and  is  otherwise  reported 
on  the  DD  Form  1555  by  name  of  trust  and 
date  of  execution,  or 

b.  The  trust  is  an  "excepted"  trust,  defined 
as  follows: 

(1)  A  trust  that  was  not  created  by  the  DLA 
employee,  or  the  employee's  spouse,  or 
dependent  child: 

(2)  A  trust  that  consists  of  withholdings  or 
sources  of  income  of  which  the  officer  or 
employee,  or  spouse,  or  dependent  child  have 
no  knowledge,  and 

(3)  Which  is  disclosed  as  an  asset  or 
income  source  on  the  report. 

6.  DLA  personnel  shall  request  submission 
on  their  behalf  of  required  information  known 
only  to  other  persons;  for  example,  holdings 
of  spouse  or  other  members  of  the  household, 
executor  of  any  estate,  or  trustee.  The 
submissions  may  be  made  with  a  request  for 
confidentiality  that  will  be  honored  even  if  it 
includes  a  limitafion  on  disclosure  to  the  DLA 
employee  concerned. 


D.  Confidentiality  of  DD  Forms  1555  of 
DLA  personnel  Each  DD  Form  1555  shall  be 
held  in  confidence.  Information  from  a  DD 
Form  1555  may  not  be  disclosed  except  as  the 
Designated  Agency  Ethics  Official  or  the 
Office  of  Government  Ethics  may  determine 
for  good  cause.  Persons  designated  to  review 
the  DD  Forms  1555  are  responsible  for 
maintaining  the  statements  in  confidence  and 
shall  not  allow  access  to  or  disclosure  from 
the  DD  Forms  1555  except  to  carry  out  the 
purpose  of  Part  1293. 

E.  Effect  of  statements  on  other 
requirements.  The  DD  Form  1555  required  of 
DLA  personnel  is  in  addition  to,  and  not  in 
substitution  for,  any  similar  requirement 
imposed  by  statute.  Executive  Order,  or 
regulation.  Submission  of  a  DD  Form  1555 
does  not  permit  DLA  personnel  to  participate 
in  matters  in  which  their  participation  is 
prohibited  by  statute.  Executive  Order,  or 
regulation. 

F.  Review  of  DD  Forms  1555. 1.  The  filing 
employee's  immediate  supervisor  reviews  the 
DD  Form  1555  to  evaluate  whether  there  is  a 
conflict  or  apparent  conflict  between  the 
employee's  private  financial  interests  and  his 
or  her  official  responsibilities.  The  immediate 
supervisor  records  the  results  of  the 
evaluation  in  block  13.  Heads  of  PSEs  and 
PLFAs  will  perform  the  initial  review  of  their 
deputies'  DD  Forms  1555  before  forwarding 
them  to  the  General  Counsel,  DLA.  Heads  of 
PLFAs  perform  the  initial  review  of  the  PLFA 
Counsel's  forms.  After  review  and  completion 
of  the  supervisor's  statement,  the  DD  Form 
1555  should  be  forwarded  to  the  Designated 
Agency  Ethics  Official  or  Deputy  Ethics 
Official,  as  appropriate,  for  final  review  and 
filing. 

2.  DD  Forms  1555  shall  be  reviewed  to 
assure  that: 

a.  Each  item  is  completed,  and 

b.  No  interest  or  position  disclosed  on  the 
form  violates  or  appears  to  violate  any  of  the 
following: 

(1)  Any  applicable  provision  of  Chapter  11 
of  Title  18  of  the  United  States  Code  (Part  1). 

(2)  The  'Ethics  in  Government  Act  of  1978. ' 
as  amended,  and  any  regulations 
promulgated  thereunder. 

(3)  Executive  Order  11222  as  amended,  and 
any  regulations  promulgated  thereunder. 

(4)  Any  other  related  statute  or  regulation 
applicable  to  the  employees  of  the  agency. 

3.  The  supervisor  need  not  audit  the  report 
to  ascertain  whether  the  disclosures  are 
correct:  disclosures  are  to  be  taken  at  "face 
value"  unless  there  is  a  patent  omission  or 
ambiguity  or  the  official  has  independent 
knowledge  of  matters  outside  the  report.  The 
supervisor's  signature  shall  signify  that  he  or 
she  has  found  that  the  information  in  the 
report  discloses  no  conflict  of  interest  under 
applicable  laws  and  regulations  and  that  the 
report  fulfills  the  requirements  set  out  in 
111F2,  above. 

4.  If  the  supervisor  believes  that  additional 
information  is  required,  the  reporting 
individual  shall  be  notified  of  the  additional 
information  required  and  the  date  by  which  it 
must  be  submitted. 

5.  Whenever  the  supervisor's  review  of  a 
DD  Form  1555  discloses  a  conflict  or  an 
apparent  conflict  of  interest,  the  employee 


conceraed  will  be  given  an  opportunity  to 
explain  the  conflict  or  apparent  conflict  to  the 
immediate  superviaor.  Flesolution  of  a  conflict 
or  apparent  conflict  will  be  made  under 
1 1293.7(b).  If  the  conflict  or  apparent  conflict 
cannot  be  resolved  by  the  supervisor,  it  will 
be  forwarded,  along  with  a  copy  of  the 
employee's  current  position  description,  to 
the  Designated  Agency  Ethics  Official  or 
Deputy  Ethics  Official,  as  appropriate,  for 
resolution. 

e.  If  the  supervisor  concludes  that  the 
report  is  completed  properly  and  that  no  item 
violates,  or  appears  to  violate,  applicable 
statute  or  regulation,  then  such  official  shall 
sign  and  date  the  report. 

G.  Remedial  action. 

1.  Whenever  the  designated  Agency  Ethics 
Official  or  Deputy  Ethics  Official  concludes 
that  the  filing  individual  is  not  in  compliance 
with  applicable  laws  or  regulations,  the 
Designated  Agency  Ethics  Official  or  Deputy 
Ethics  Official  shall  do  the  following: 

a.  Notify  the  reporting  individual  of  the 
preliminary  determination. 

b.  Afford  the  reporting  individual  an 
opportunity  for  personal  consultation,  if 
practicable. 

c.  Determine  what  remedial  action  should 
be  taken  to  bring  the  reporting  individual  into 
compliance. 

d.  Notify  the  reporting  individual  of  the 
remedial  action  required,  indicating  a  date  by 
which  that  action  must  be  taken. 

2.  Except  in  unusual  situations,  which  must 
be  documented  fully  to  the  satisfaction  of  the 
appropriate  ethics  official,  remedial  action 
shall  be  completed  within  90  days  from  the 
date  the  reporting  individual  was  notified 
that  the  action  is  required. 

3.  Remedial  action  includes  any  of  the 
following  measures: 

a.  Disqualification. 

b.  Limitation  of  duties. 

c.  Divestiture. 

d.  Transfer  or  reassignment 

e.  Resignation. 

f.  Exemption  under  18  U.S.C.  208. 

g.  Establishment  of  a  qualified  blind  trust. 

4.  When  the  ethics  official  determines  that 
a  reporting  person  has  complied  fully  with 
the  remedial  measures,  a  notation  to  that 
effect  shall  be  made  in  the  comment  section 
of  the  DD  Form  1555.  The  ethics  official  then 
shall  sign  and  date  the  form  and  send  written 
notice  of  that  action  to  the  reporting 
individual. 

5.  If  steps  ensuring  compliance  with 
applicable  laws  and  regulation  are  not  taken 
by  the  date  established,  the  ethics  official 
shall  report  the  matter  to  the  General 
Counsel,  DLA  for  appropriate  action. 

H.  Retention  of  statements.  DD  Forms  1555 
shall  be  retained  for  6  years  from  the  date  of 
filing. 

1.  Penalties — ^1.  Administratives  penalties. 
Any  individual  failing  to  file  a  report  or 
falsifying  or  failing  to  file  required 
information,  may  be  subject  to  any 
appropriate  personnel  or  other  action  in 
accordance  with  applicable  law  or  regulation, 
including  adverse  action. 

2.  Criminal  liability.  Any  individual  who 
knowingly  or  willfully  falsifies  information  on 
a  report  required  to  be  filed  under  this 
enclosure  also  may  be  subject  to  criminal 
prosecution  under  18  U.S.C.  1001. 


Appendix  F  to  Part  1293  Reporting 
Procedures  for  DoD  and  Defense' 
Related  Employment 

/.  Personnel  Required  To  File 

The  following  military  officers  and  civilian 
employees  are  required  to  file  a  Report  of 
DoD  and  Defense  Related  Employment  (DD 
Form  1787): 

A.  A  retired  military  officer  who  served  on 
active  duty  at  least  10  years  and  who  held, 
for  any  period  during  that  service,  the  pay 
grade  of  0-4  or  above,  or  a  former  civilian 
employee  whose  pay  rate  at  any  time  during 
the  3-year  period  prior  to  the  end  of  DoD 
employment  was  equal  to  or  greater  than  the 
minimum  rate  for  a  GS-13  (GS-12,  step  7), 
and  who: 

1.  Within  the  2-year  period  immediately 
following  the  termination  of  service  or 
employment  with  a  DoD  Component  is 
employed  by  a  defense  contractor  who. 
during  the  year  before  the  former  officer  or 
employee  began  employment,  was  awarded 
$10,000,000  or  more  in  defense  contracts:  and 

2.  Is  employed  by  or  performs  services  for 
the  defense  contractor  and  at  any  time  during 
a  year  directly  receives  compensation  of  or  is 
salaried  at  a  rate  of  $25,000  per  year  or  more 
from  the  defense  contractor  ("compensation" 
is  received  by  a  person  if  it  is  paid  to  a 
business  entity  with  which  the  person  is 
affiliated  in  exchange  for  services  rendered 
by  that  person). 

B.  Each  civilian  employee  of  a  DoD 
Component  who: 

1.  Is  employed  at  a  pay  rate  equal  to  or 
greater  than  the  minimum  rate  for  GS-13 
(GS-12,  step  7), 

2.  Within  the  2-year  period  prior  to  the 
effective  date  of  service  or  employment  with 
the  DoD  Component  was  employed  by  a 
defense  contractor  who,  during  a  year,  was 
awarded  $10,000,000  or  more  in  defense 
contracts,  and 

3.  Was  employed  by  or  performed  services 
for  the  defense  contractor  and  at  any  time 
during  that  year  received  compensation  bom 
or  was  salaried  at  a  rate  of  $25,000  per  year 
or  more  at  any  time  during  employment 
("compensation"  is  received  by  a  person  if  it 
is  paid  to  a  business  entity  with  which  the 
person  is  affiliated  in  exchange  for  services 
rendered  by  the  person). 

//.  Content  of  Report 

Instructions  for  completing  DD  Forms  1787 
are  included  as  part  of  the  form.  A  DD  Form 
1787  appears  at  the  end  of  this  appendix 
Additional  guidance  for  personnel  required  to 
file  is  available  from  the  Designated  Agency 
Ethics  Official  (DAEO)  or  Deputy  Ethics 
Official. 

///.  Submission  and  Review  of  Reports 
A.  Time  of  Filing 

1.  Current  military  officers  and  civilian 
employees  shall  file  a  DD  Form  1787  within 
30  days  after  entering  employment  or  service 
with  any  DoD  Component 

2.  Former  oflioeTS  and  employees  shall  file 
an  initial  report  vvithin  90  days  after  the  date 
on  which  the  individual  began  employment 
with  the  defense  contractor. 

3.  Former  officers  and  employees  shall  file 
subsequent  reports  each  time,  during  the  2- 


year  period  after  service  or  employment  with 
the  DoD  Component  ended,  that  the  person's 
duties  with  the  defense  contractor 
significantly  changes  or  the  person  begins 
employment  with  another  defense  contractor. 
Such  reports  shall  be  filed  within  30  days 
after  the  date  of  the  change. 

B.  Submission 

1.  Civilians  shall  submit  their  reports  to  the 
General  Counsel  DLA 

2.  Former  military  officers  shall  submit 
their  report  in  accordance  with  the 
procedures  set  forth  in  the  following: 

a.  Army—fitR  600-^.  Standards  of  Conduct 
for  Department  of  the  Army  personnel. 

b.  Novy— SECNAVINST  5314.5A. 
Reporting  Procedures  on  Defense  Related 
Employment 

c.  Air  Force— MeK  30-14,  Procedures  for 
Reporting  on  Defense  Related  Elmployment. 

3.  The  General  Counsel.  DLA  shall  review 
DD  Forms  1787  to  assure  that: 

a.  Each  item  is  completed,  and 

b.  No  interest  or  position  disclosed  on  the 
form  violates  or  appears  to  violate  the 
following: 

(1)  Any  applicable  provision  of  Chapter  11 
of  Title  18  of  the  United  Slates  Code  (Part  1 ). 

(2)  The  "Ethics  in  Government  Act  of  1976," 
as  amended,  and  any  regulations 
promulgated  thereunder. 

(3)  E.0. 11222  as  amended,  and  any 
regulations  promulgated  thereunder. 

(4)  Any  other  related  statute  or  regulation 
applicable  to  the  employees  of  DLA. 

4.  The  reports  need  not  be  audited  to 
ascertain  whether  the  disclosures  are  correct; 
disclosures  are  to  be  taken  at  "face  value" 
unless  there  is  a  patent  omission  or  ambiguity 
or  the  General  Counsel,  DLA  has 
independent  knowledge  of  matters  outside 
the  report. 

5.  If  the  General  Counsel.  DLA  believes 
that  additional  information  is  required,  the 
reporting  individual  shall  be  notified  of  the 
additional  information  required  and  the  date 
by  which  it  must  be  submitted.  The  reporting 
individual  shall  submit  the  required 
information  directly  to  the  General  Counsel. 
DLA. 

6.  If  the  General  Counsel  DLA  concludes 
that  the  report  is  completed  properly  and  that 
no  item  violates,  or  appears  to  violate, 
applicable  statute  or  regulation,  then  the 
reports  shall  be  signed  and  dated. 

IV.  Remedial  Action 

A.  If  the  General  Counsel  DLA  concludes 
that  the  filing  individual  is  not  in  compliance 
with  applicable  laws  or  regulations,  he  shall: 

1.  Notify  the  reporting  individual  in  writing 
of  the  preliminary  determination; 

2.  Afford  the  reporting  individual  an 
opportunity  for  personal  consultation,  if 
practicable: 

3.  Determine  what  remedial  action  should 
be  taken  to  bring  the  reporting  individual  into 
compliance;  and 

4.  Notify  the  reporting  individual  in  writing 
of  the  remedial  action  required,  indicating  a 
date  by  which  that  action  must  be  taken. 

B.  Except  in  unusual  situations,  which  must 
be  fully  documented  to  the  satisfaction  of  the 
Goneral  Counsel.  DLA,  remedial  action  shall 
be  completed  within  90  days  from  the  date 
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the  reporting  individual  was  notified  that  the 
action  is  required. 

C.  Remedial  steps  may  include  the 
following  measures: 

1.  Disqualification. 

2.  Limitation  of  duties. 

3.  Divestiture. 

4.  Transfer  or  reassignment. 

5.  Resignation. 

6.  Exemption  under  18  U.S.C.  208(b). 

7.  Establishment  of  a  qualified  blind  trust. 

D.  When  the  General  Counsel,  DLA 
determines  that  a  reporting  person  has  fully 
complied  with  the  remedial  measures,  a 
notation  to  that  effect  shall  be  made  in  the 
comment  section  of  the  DD  Form  1787.  The 
General  Counsel.  DLA  shall  then  sign  and 
date  the  DD  Form  1787  and  send  written 
notice  of  that  action  to  the  reporting 
individual. 

E.  If  steps  assuring  compliance  with 
applicable  laws  and  regulations  are  not  taken 
by  the  date  established,  appropriate  remedial 
action  shall  be  instituted.  The  Office  of 
Government  Ethics  shall  be  notified  of  the 
remedial  action  taken. 

V.  Public  Availability  of  Reports 

DD  Forms  1787  must  be  made  available  for 
public  examination  upon  request  15  days 
after  the  report  is  filed  unless  otherwise 
exempted  pursuant  to  law.  Receipt  of  the 
report  for  final  review  constitutes  official 
filing  and  establishes  the  date  from  which  the 
15  days  shall  run.  In  most  cases,  this  means 
the  reports  are  available  to  the  public  before 
final  review  is  completed.  Reporting  persons 
are  personally  responsible  for  ensuring  that 
their  reports  are  accurate,  complete,  and 
timely. 

VI.  Retention  of  Reports 

DD  Forms  1787  shall  be  retained  for  6  years 
from  the  date  of  filing. 

Vf/.  Penalties 

A.  Administrative  penalties 

Any  individual  failing  to  file  a  report  or 
falsifying  or  failing  to  file  required 
information,  may  be  subject  to  any 
appropriate  personnel  or  other  action  in 
accordance  with  applicable  law  or  regulation, 
including  adverse  action.  Administrative 
penalty  of  up  to  $10,000  may  also  be  imposed. 

B.  Criminal  Liability 

Any  individual  who  knowingly  or  willfully 
falsifies  information  on  a  report  required  to 
be  filed  under  this  subpart  may  be  also  be 
subject  to  cri.Tiinal  prosecution  under  18 
U.S.C.  1001. 

Appendix  G  to  Part  1293  Administrative 
Enforcement  Provisions 

/.  Applicability  and  Scope 

A.  These  provisions  shall  apply  to  all  DLA 
Activities. 

B.  This  appendix  is  adopted  pursuant  to  18 
use.  207  and  10  U.S.C.  2397.  2397a.  and 
2397c  which  require  the  Department  of 
Defense  to  develop  administrative 
procedures  for  the  review  and  disposition  of 
reported  violations  of  post  employment 
restrictions  and  reporting  requirements. 

C.  The  procedures  set  forth  in  this 
appendix  may  be  used,  at  the  discretion  of 


the  General  Counsel,  DLA.  to  accomplish 
administrative  enforcement  of  all  statutes 
and  regulations  which  would  require  or  allow 
their  use. 

//.  Policy 

A.  Administrative  Procedure  Act  (APA) 

In  cases  in  which  an  APA  hearing  is 
required  by  statute.  APA  rules  shall  be  used. 

B.  Rules  of  Evidence 

In  the  discretion  of  the  hearing  examiner, 
the  rules  of  evidence  may  be  relaxed  from 
those  established  in  the  Federal  Rules  of 
Evidence.  Evidence  must  be  relevant  and 
material  to  be  considered. 

C.  Burden  of  Proof 

The  DLA  bears  the  burden  of  proof.  A 
violation  must  be  established  by  substantial 
evidence. 

D.  Protection  of  Privacy 

The  privacy  of  suspected  individuals  or 
entities  shall  be  protected  by  safeguarding 
information  concerning  allegations  and 
evidence,  especially  before  initiation  of 
administrative  disciplinary  action, 

E.  Reporting  Suspected  Violations 

1.  If  any  DLA  officer  or  employee  has 
reason  to  suspect  that  an  individual  or  entity 
has  violated  a  statute  or  regulation  referred 
to  in  Part  1293  the  suspicion  shall  be  reported 
immediately  to  the  General  Counsel,  DLA  or 
to  the  Counsel  of  the  PLFA  affected. 

2.  If  other  individuals  have  reason  to 
suspect  that  an  individual  or  entity  has 
violated  a  statute  or  regulation,  the  suspicion 
may  be  reported  to  any  DoD  officer  or 
employee. 

///.  Responsibilities 

A.  The  General  Counsel,  DLA,  shall: 

1.  Administer  the  provisions  of  this 
appendix. 

2.  Receive  reports  of  alleged  violations 
from  the  Inspector  General.  Department  of 
Defense  (IG.  DoD). 

3.  Receive  memoranda  of  results  of 
preliminary  investigations  from  the  IG,  DoD. 

4.  Review  copies  of  reports  and 
memoranda  from  the  IG.  DoD,  to  determine  if 
it  is  reasonable  to  believe  there  may  have 
been  a  violation. 

5.  Provide  copies  of  reports  and 
memoranda  regarding  cases  where  it  is 
reasonable  to  believe  there  may  have  been  a 
violation,  to  the  Director.  Office  of 
Government  Ethics  (OGE). 

6.  Provide  copies  of  reports  and 
memoranda  regarding  cases  where  it  is 
reasonable  to  believe  there  may  have  been  a 
violation,  to  the  Criminal  Division, 
Department  of  Justice  (Do]). 

7.  Coordinate  investigations  anrt 
administrative  disciplinary  actions  with  the 
DoJ  Criminal  Divisions,  unless  DoJ  advise^ 
that  criminal  proceedings  will  not  be  pursued. 

8.  Initiate  administrative  disciplinary 
action,  in  cases  where  it  is  reasonable  to 
believe  there  may  have  been  a  violation,  by 
providing  the  suspected  individual  or  entity 
with  notice  as  described  in  IVB.  below. 

9.  Request  the  Heads  of  DLA  PLFAs  or 
PSEs  in  which  the  case  arose  to  appoint  a 
Government  representative  to  present 
evidence  of  violations. 


10.  In  cases  not  subject  to  the  APA,  appoint 
a  hearing  examiner. 

11.  Receive  written  appeals  from  suspected 
individuals  or  entities. 

12.  Make  appeal  decisions,  when  appeals 
are  timely  submitted,  after  reviewing  the 
findings  of  facts  and  decision  of  the  hearing 
examiner  and  the  appeal. 

13.  Impose  administrative  disciplinary 
sanctions  when  applicable. 

14.  Mail  copies  of  appeal  decisions  and/or 
any  sanctions  to  be  imposed  to  the  suspected 
individuals  of  entities  along  with  statements 
notifying  of  the  right  to  seek  judicial  review 
of  administrative  decisions. 

15.  Submit  written  reports  of  suspected 
violations,  when  the  information  regarding 
the  violations  is  not  frivolous,  directly  to  the 
IG.  DoD.  and  not  through  ordinary  DoD 
Component  channels. 

B.  The  Hearing  Examiner  shall: 

1.  Hear  each  case  in  accordance  with  the 
hearing  procedures  specified  in  subparagraph 
4.  of  this  Section  IV. 

2.  Make  a  written  report  of  all  findings  of 
fact  and  conclusions  of  law.  including 
mitigating  factors. 

3.  Make  a  written  decision  and 
recommendation  of  administrative 
disciplinary  sanctions  to  be  Imposed. 

4.  Submit  the  report,  the  decision,  and  any 
recommendations  to  the  General  Counsel. 
DLA  through  the  Head  of  the  cognizant  PLFA 
orPSE. 

5.  Mail  a  copy  of  the  report,  the  decision, 
and  any  recommendations  to  the  suspected 
individual  and  General  Counsel,  DLA. 

IV.  Procedures. 

A.  Initiation  of  Administrative  Disciplinary 
Action 

1.  Administrative  disciplinary  actions  are 
initihted  by  providing  suspected  individuals 
or  entities  with  notice  of  the  report  of  a 
violation  and  notice  of  the  intention  to  begin 
administrative  disciplinary'  proceedings  at 
least  20  calendar  days  prior  to  the  beginning 
of  such  proceedings. 

2.  When  hearings  are  required  by  statute,  a 
hearing  shall  be  conducted  before  imposition 
of  administrative  disciplinary  sanctions 
unless  the  suspected  individual  or  entity 
waives  the  hearing  in  writing  in  accordance 
with  subparagraphs  D2c  and  d.  of  this 
Section  IV. 

3.  When  hearings  are  not  required  by 
statute,  a  hearing  may  be  requested  in  writing 
by  the  suspected  individual  or  entity  in 
accordance  with  subparagraphs  D2e  and  f,  of 
this  Section  IV. 

B.  Content  of  Notice 

Notice  to  initiate  administrative 
disciplinary  proceedings  shall  include  the 
following: 

1.  A  statement  of  allegations,  and  the  basis 
thereof,  sufficiently  detailed  to  enable  the 
suspected  individual  or  entity  (o  prepare  an 
adequate  defense. 

2.  Notification  of  the  right  to  a  hearing 
v^'hen  a  hearing  is  required  by  statute. 

3.  The  procedure  for  waiving  liie  right  to 
appear  at  the  hearing  when  a  hearing  is 
required  by  statute. 


4.  A  copy  of  a  written  waiver  that  shall 
include  a  statement  that  the  signer 
understands  that  the  signer  has  the  right  to 
appear  at  a  hearing  and  that  administrative 
disciplinary  sanctions  may  be  imposed  even 
if  the  signer  does  not  appear  at  a  hearing. 

5  When  a  hearing  is  not  required  by 
statute,  a  statement  to  the  effect  that  if  the 
suspected  individual  or  entity  fails  to  request 
such  a  hearing  in  writing,  the  DLA  may 
initiate  administrative  disciplinary  action 
which  may  result  in  imposition  of 
administrative  disciplinary  sanctions. 

6.  The  procedure  for  requesting  a  hearing 
when  a  hearing  is  not  required  by  statute. 

7.  Notice  that  the  failure  to  appear  at  a 
scheduled  hearing  shall  constitute  a 
constructive  waiver  of  the  right  to  appear  at 
the  hearing. 

8.  The  date,  time,  and  place  of  a  scheduled 
hearing;  however,  suspected  individuals  or 
entities  shall  be  scheduled  to  appear  for 
hearings  in  the  Federal  judicial  district  in 
which  the  individual  or  entity  resides  or  in 
the  Federal  judicial  district  in  which  the 
alleged  violation  occurred. 

9.  A  statement  of  hearing  rights  in 
accordance  with  subparagraph  D  of  this 
Section  IV. 

10.  A  copy  of  these  Administrative 
Enforcement  Provisions. 

C.  Hearing  Examiners 

1.  Hearing  examiners  shall  be  attorneys 
with  not  less  than  3  years  experience  in  the 
practice  of  law  subsequent  to  admission  to 
the  bar. 

2.  A  hearing  examiner  shall  be  impartial. 
An  individual  who  has  participated  in  the 
decisions  to  initiate  proceedings  shall  not 
serve  as  a  hearing  examiner  in  those 
proceedings. 

3.  In  cases  not  subject  to  the  APA.  the 
General  Counsel,  DLA.  shall  appoint  a 
hearing  examiner. 

4.  In  cases  subject  to  the  APA, 
Administrative  Law  Judges  (ALJ)  shall  be 
used  as  hearing  examiners.  The  General 
Counsel,  DLA,  shall  forward  a  written 
request  to  the  office  of  Administrative  Law 
Judges.  Office  of  Personnel  Management.  (See 
5  U.S.C.  3344.)  The  request  shall  contain  the 
following: 

a.  The  requisite  authority  requiring  an  APA 
hearing  for  the  particular  statutory  violation. 

b.  The  status  of  the  case. 

c.  The  tentative  hearing  data. 

d.  The  point  of  contact  within  the  DLA. 

e.  An  acknowledgment  that  the  request  is 
being  made  on  a  reimbursable,  intermittent 
basis. 

D.  Hearings 

1.  The  hearing  examiner  shall  have  the 
power  to  do  the  following: 

a.  Administer  oaths  and  affirmations. 

b.  Issue  subpoenas  authorized  by  law. 

c.  Rule  on  offers  of  proof  and  recieve 
relevant  evidence. 

d.  Take  depositions  or  have  depositions 
taken  when  justice  shall  be  served. 

e.  Regulate  the  course  of  the  hearing. 

f.  Hold  conferences  for  the  settlement  or 
simplification  of  the  issues  by  comment  from 
the  suspected  individual  or  entity  and  the 
Government  representative. 

g.  Dispose  of  procedural  requests  or  similar 
matters. 


h.  Make  decisions,  in  writing,  on  the  merits 
of  the  particular  case,  as  well  as  written 
recommendations  of  administrative 
disciplinary  sanctions. 

2.  Suspected  individuals  and  entities  shall 
have  hearing  rights  which  include  the 
following: 

a.  The  right  to  self  representation,  or  to  be 
represented  by  counsel. 

b.  The  right  to  introduce  evidence  and 
witnesses  and  the  right  to  examine  adverse 
witnesses. 

c.  The  right  to  stipulate  to  facts. 

d.  The  right  to  present  oral  argument. 

e.  The  right  to  receive  a  transcript  or 
recording  of  the  proceedings  upon  request. 

f.  Additional  rights  that  may  be  in  the 
Administrative  Procedure  Act,  if  applicable. 

3.  Before  the  hearing  examiner  makes  a 
decision,  or  the  General  Counsel.  DLA. 
makes  an  appeal  decision,  the  suspected 
individual  or  entity  and  the  Government 
representative  may  submit  the  following 
material  for  consideration: 

a.  Proposed  findings  and  conclusions. 

b.  Exceptions  to  the  decisions  of  the 
hearing  examiner,  or  to  the  tentative 
decisions  of  the  GC.  OSD. 

c.  Supporting  reasons  for  the  exceptions  or 
proposed  flndings  or  conclusions. 

4.  The  record  shall  reflect  the  ruling  on 
each  finding,  conclusion,  or  exception.  All 
decisions  by  the  hearing  examiner  or  the 
General  Counsel.  DLA,  shall  be  a  part  of  the 
record,  along  with  the  reasons  and  basis  for 
such  findings  and  decisions. 

E.  Appeals 

1.  Within  20  days  following  the  date  on  the 
report  and  recommendations  from  the 
hearing  examiner,  the  suspected  individual  or 
entity  may  file  an  appeal  with  the  General 
Counsel,  DLA.  An  appeal  shall  be  in  writing, 
and  shall  set  forth  all  errors  of  act.  law.  or 
both,  together  with  the  reasons,  alleged  to 
exist  in  the  report  from  the  hearing  examiner. 

2.  Extensions  of  time  to  Tile  an  appeal  may 
be  granted  at  the  discretion  of  the  General 
Counsel.  DLA.  upon  receipt  of  written  request 
for  an  extension  from  the  individual  or  entity 
concerned. 

3.  The  General  Counsel.  DLA  shall  make  a 
written  appeal  decision  if  any  appeal  is 
submitted  timely,  after  reviewing  the  report 
of  findings  of  facts,  the  decision,  and 
recommendations  from  the  hearing  examiner. 

4.  If  the  appeal  decision  is  not  in 
accordance  with  the  report  of  findings  of 
facts,  the  decision,  or  recommendations  from 
the  hearing  examiner,  the  reasons  shall  be 
specified. 

5.  The  decision  of  the  General  Counsel. 
DLA,  shall  be  the  final  administrative 
determination.  The  appeal  decision  shall  be 
mailed  to  the  suspected  individual  or  entity 
along  with  a  statement,  if  applicable,  that  the 
individual  or  entity  may  seek  judicial  review 
of  the  administrative  determinations. 

F.  Administrative  Sanctions 

1.  The  General  Counsel,  DLA,  may  take 
appropriate  disciplinary  action  when 
indicated  by  the  outcome  of  a  case  involving 
a  violation  of  18  U.S.C.  207  by: 

a.  Prohibiting  the  individual  or  entity  from 
making  on  behalf  of  any  other  person  except 
the  United  States,  any  formal  or  informal 


appearance  before,  or  any  oral  or  written 
communication  with  the  intent  to  influence, 
to  the  Department  of  Defense,  its  officers  or 
employees,  on  any  matter  of  business  for  a 
period  not  to  exceed  5  years.  This  may  be 
enforced  by  directing  DoD  officers  and 
employees  to  refuse  to  participate  in  any 
such  appearance,  or  to  accept  any  such 
communication. 

b.  Barring  the  individual  or  entity  from 
employment  by  the  Department  of  Defense 
for  a  period  not  to  exceed  5  years. 

2.  The  General  Counsel.  DLA,  may  take 
appropriate  disciplinary  action  whenever 
indicated  by  the  outcome  of  a  case  involving 
violations  of  10  U.S.C.  2397.  2397a.  or  2397c 
by: 

a.  Imposing  and  administrative  penalty,  not 
to  exceed  $10,000. 

b.  With  respect  to  violations  of  10  U.S.C. 
2397a.  imposing  an  additional  administrative 
penalty  of  a  particular  amount  if  the 
individual  is  determined  to  have  accepted  or 
continued  employment  with  a  defense 
contractor  during  the  10-year  period 
beginning  with  the  date  of  separation  from 
Government  service. 

3.  The  General  Counsel.  DLA.  may  take 
other  appropriate  disciplinary  action  when 
indicated  by  the  outcome  of  a  case  in 
accordance  with  the  laws  or  regulations 
violated. 

G.  Judicial  Review 

Any  individual  or  entity  found  in  violation 
as  described,  and  against  whom  an 
administrative  sanction  is  imposed,  may  seek 
judicial  review  of  the  final  administrative 
determination. 

|FR  Doc.  88-25977  Filed  ll-»-.88:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  88-74;  RM-6063] 

Radio  Broadcasting  Services; 
Sheridan,  AR 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  275C2  for  Channel  272A  at 
Sheridan,  Arkansas,  and  modifies  the 
Class  A  license  of  Ainsley 
Communications,  Corp.  for  Station 
KQLV(FM),  as  requested,  to  specify 
operation  on  the  higher  class  channel, 
thereby  providing  that  community  with 
its  first  wide  coverage  area  FM  service. 
Reference  coordinates  for  Channel 
275C2  at  Sheridan  are  34-15-33  and  92- 
34-56.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  December  19. 1988. 
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FOR  FUHTHER  MFORMA-nON  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Comjnission's  Report 
and  Order.  MM  Docket  No.  88-74. 
adopted  September  30. 1988.  and 
released  November  4, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Arkansas,  is  amended  by 
revising  the  entry  for  Sheridan  by 
deleting  Channel  272A  and  adding 
Channel  275C2. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[PR  Doc.  88-26097  Filed  11-9-88;  8:45  am) 

BILUNG  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  e«-77:  RM-59001 

Radio  Broadcasting  Services;  Key 
West,  PL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Key  Chain,  Inc.,  substitutes 
Channel  228C2  for  Channel  228A  at  Key 
West.  Florida,  and  modifies  its  license 
for  Station  WKRY(FM]  to  specify 
operation  on  the  higher  powered 
channel.  Channel  228C2  can  be  allotted 
to  Key  West  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  WKRYCFMTs  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  24-34-18 
and  West  Longitude  81-45-19.  With  this 
action,  this  proceeding  is  terminated. 


EFFECTIVE  DATE:  December  19. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-77. 
adopted  September  23, 1988.  and 
released  November  3, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Florida  is  amended  by 
revising  the  entry  for  Key  West  by 
deleting  Channel  228A  and  adding 
Channel  228C2. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc  8&-26098  Filed  11-9-88:  8:45  am) 

BIU.WG  CODE  triZ-OI-W 


47  CFR  Part  73 

[MM  Docket  No.  88-220;  RM-6220I 

Radio  Broadcasting  Services;  Hilo,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  224C1  for  Channel  224A  at 
Hilo,  Hawaii  and  modifies  the 
construction  permit  (BPH841228MH)  of 
Station  KHHI  (FM)  to  specify  operation 
on  the  higher  class  channel.  Channel 
224C1  can  be  used  at  KHHFs  current 
transmitter  site  at  coordinates  19-43-51 
and  155-04-11.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  December  19. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ].  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-220, 
adopted  September  30, 1988,  and 
released  November  3. 1988.  The  full  text 
of  this  Commission  decision  is  availabl 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjecte  in  47  CTR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Hawaii  by 
deleting  Channel  224A  and  adding 
Channel  224C1  at  Hilo. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-26099  Filed  11-9-88;  8:45  am) 

BILLING  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-125;  RM-6140) 

Radio  Broadcasting  Services;  Kailua- 
Kona,  HI 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  229C1  for  Channel  228A  at 
Kailua-Kona,  Hawaii,  and  modifies  the 
construction  permit  for  Station 
KLUA(FM)  to  specify  Channel  229C1.  at 
the  request  of  Fakas  Broadcasting.  The 
coordinates  for  Channel  229C1  at 
Kailua-Kona  are  19-43-15  and  155-55- 
16.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  19,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-125. 
adopted  September  30,  1988,  and 
released  November  3, 198a  The  full  text 
of  this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Hawaii  by 
deleting  228A  and  adding  229C1  at 
Kailua-Kona. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-26101  Filed  11-9-88;  8:45  ami 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-381;  RM-5352,  RM- 
5663] 

Radio  Broadcasting  Services;  Folsom 
and  Bogalusa,  LA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
285A  to  Folsom,  Louisiana,  as  that 
community's  first  local  FM  service,  as 
requested  by  Folsom  Community 
Broadcasters.  A  site  restriction  of  10.1 
kilometers  (6.3  miles)  east  of  the 
community  is  required.  The  coordinates 
for  the  restricted  site  are  30-38-24  and 
90-04-56.  This  action  further  denies  the 
counterproposal  of  Timberlands 
Broadcasting  Corporation  for  Bogalusa, 
Louisiana  RM-5663).  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  December  19, 1988;  this 
window  period  for  filing  applications 
will  open  on  December  20, 1988,  and 
close  on  January  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No  86-381, 
adopted  October  11, 1988,  and  released 
November  4, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Louisiana 
by  adding  Channel  258A  to  Folsom. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-26102  Filed  11-9-88:  8:45  am) 

BILLING  COOC  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-336;  RM-5672] 

Radio  Broadcasting  Services;  North 
Windham,  ME 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  294A  to  North  Windham, 
Maine,  in  response  to  a  petition  filed  by 
Kollen  Dodge.  Petitioner  filed  supporting 
comments.  There  is  a  site  restriction  1.2 
kilometers  west  of  the  community. 
Canadian  concurrence  has  been 
obtained  for  the  allotment  of  Channel 
294A  at  North  Windham  at  coordinates 
43-50-05  and  70-27-13.  With  this  action, 
this  proceeding  is  terminated. 
dates:  Effective  December  la  1988:  the 
window  period  for  filing  applications 
will  open  on  December  20. 1988,  and 
close  on  January  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-336, 
adopted  September  30, 1988,  and 
released  November  4, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3Rnn. 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Fart  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Maine  by 
adding  Channel  294A  at  North 
Windham. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-26103  Filed  11-9-88:  8  45  am| 

BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  88-39;  RM-6151] 

Radio  Broadcasting  Services; 
Okmulgee  and  Stillwater,  OK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the  joint 
request  of  Brewer  Communications.  Inc.. 
licensee  of  Station  KOKL-FM,  Channel 
232A,  Okmulgee,  Oklahoma,  and 
Stillwater  Publishing  Company.  Inc., 
licensee  of  Station  KSPI-FM,  Channel 
230C,  Stillwater.  Oklahoma,  substitutes 
Channel  231 C2  for  Channel  232A  at 
Okmulgee  and  substitutes  Channel 
229C2  for  Channel  230C  at  Stillwater, 
Oklahoma.  In  addition,  the  Commission 
modifies  the  licenses  of  Stations  KOKL- 
FM  and  KSPI-FM  to  specify  operation 
on  Channels  231C2  and  229C2. 
respectively.  Channel  231C2  can  be 
allotted  to  Okmulgee  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  27.5  kilometers  (17.1  miles) 
north  to  accommodate  Brewers  desired 
transmitter  site.  Channel  229C2  can  be 
allotted  to  Stillwater  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  site  specified  in  Station 
KSPI-FM's  outstanding  construction 
permit  (BPH-870225MI).  The  coordinates 
for  Station  KSPI-FM,  Stillwater,  are 
North  Latitude  36-06-33  and  Wes* 
Longitude  97-11-43.  The  coordinates  f(ir 
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Station  KOKL-FM,  Okmulgee,  are  North 
Latitude  35-50-02  and  West  Longitude 
96-07-28.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  December  19, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  8&-39, 
adopted  October  11. 1988,  and  released 
November  3, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  153,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Oklahoma  is  amended  by 
revising  the  entry  for  Okmulgee  by 
deleting  Channel  232A  and  adding 
Channel  231C2.  The  entry  for  Stillwater 
is  revised  by  deleting  Channel  230C  and 
adding  Channel  229C2. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  8&-26104  Filed  11-9-68:  8:45  am) 

IBILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-454;  RM-60261 

Radio  Broadcasting  Services; 
Gleneden  Beach,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


coordinates  for  this  allotment  are  North 
Latitude  44-52-53  and  West  Longitude 
124-01-59.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  December  19. 1988.  The 
window  period  for  filing  applications 
will  open  on  December  20. 1988.  and 
close  on  January  19, 1989. 
FOR  FURTHER  INFORMATKMI  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-454, 
adopted  September  30, 1988,  and 
released  November  4, 1988.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Oregon  is  amended  by 
adding  Gleneden  Beach,  Channel  264C2. 
Federal  CommunicaUons  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-26105  Filed  11-9-68;  8:45  am) 
IBILUNG  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-401;  RM-5876] 

Radio  Broadcasting  Services;  Diclcson, 
TN 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  The  Commission,  at  tihe 
request  of  Hal  D.  Fowler,  allots  Channel 
264C2  to  Gleneden  Beach.  Oregon,  as 
the  community's  first  local  FM  service. 
Channel  264C2  can  be  allocated  to 
Gleneden  Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 


summary:  This  document  allots  Channel 
229A  to  Dickson.  Tennessee,  as  that 
community's  second  FM  service,  at  the 
request  of  Edmission  and  Eubank 
Communications.  The  allotment  requires 
a  site  restriction  of  11.3  kilometers  (7.0 
miles)  east  of  Dickson,  at  coordinates 
36-06-03  and  87-15-58.  With  this  action. 
this  proceeding  is  terminated. 
dates:  Effective  December  19. 1988;  the 
window  period  for  filing  application  will 


open  on  December  20. 1988.  and  close  on 

January  19. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-401. 
adopted  October  11. 1988.  and  released 
November  3. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— lAIMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Tennessee,  by  adding  Channel  229A  at 
Dickson. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-26100  Filed  11-9-88;  8:45  am] 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-594;  RM-6100, 
RM-6424] 

Radio  Broadcasting  Services; 
Huntsvllle  and  Centerville,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
276A  to  Centerville,  Texas,  as  that 
community's  first  local  FM  service  at  the 
request  of  Center-Dial,  Inc.  In  addition, 
this  document  allots  Channel  278A  to 
Huntsville,  Texas,  as  that  community's 
third  local  FM  service,  at  the  request  of 
Huntsville  Broadcasting  Group.  Channel 
276A  can  be  sited  at  Centerville  from 
the  reference  coordinates  at  31-15-36 
and  95-58-42.  Channel  278A  at 
Huntsville  requires  a  site  restriction  of 
2.3  kilometers  (1.4  miles)  southwest  of 
that  city  at  coordinates  30-43-24  and 
95-33-00.  With  this  action,  this 
proceeding  is  terminated. 


DATES:  Effective  December  19. 1988;  the 
window  period  for  filing  applications 
will  open  on  December  20, 1988.  and 
close  on  January  19, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-594. 
adopted  October  11. 1988.  and  released 
November  3. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
adding  Channel  276A  at  Centerville  and 
Channel  278A  at  Huntsville. 

Sieve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Dvision.  Mass 
Media  Bureau. 

[FR  Doc  88-26106  Filed  11-9-88;  8;45  am) 
BlUJMa  CODE  6712-01-M 
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Federal  Register 

Vol.  53.  No.  218 

Thursday,  November  tO,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Ch.  Ill 
(Docket  No.  88-165] 

Varroa  Mite  Negotiated  Rulemaking 
Advisory  Committee;  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice  of  meeting. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  first  meeting  of  the 
Varroa  Mite  Negotiate^-  ivalemaking 
Advisory  Committee.  This  meeting  is 
contingent  upon  the  timely 
establishment  of  this  Committee. 

Place,  dates,  and  time  of  meeting:  The 
meeting  sessions  will  be  held  at  the 
Washington  Court  Hotel.  525  New 
Jersey  Ave..  NW.,  Washington.  DC 
20001-1527.  November  30-December  2, 
1988.  from  9  a.m.  to  0  p.m.  each  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  information,  contact:  Doug 
Ladner,  Senior  Staff  Officer,  Plant 
Protection  Management  Systems.  Policy 
and  Program  Development.  APHIS, 
USDA.  Federal  Building.  6505  Belcrest 
Road,  Room  644,  Hyattsville.  MD  20782, 
(301)436-8247.  for  information  on 
negotiated  rulemaking,  contact  Emmett 
P.  De  Deyn,  at  (202)653-5232;  Lou 
Manchise.  at  (513)684-2951;  or  Deborah 
S.  Dalton.  at  (202)382-5495.  facilitators. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  bring 
together  members  of  the  Animal  and 
Plant  Health  Inspection  Service,  the  bee 
industry,  and  other  members  of  the 
public  to  discuss  whether  there  can  or 
should  be  a  proposed  rule  to  prevent  the 
interstate  spread  of  the  Varroa  mile. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements.  Anyone 
whe  wants  to  file  a  written  statement 
with  the  Committee  about  meeting 
topics  n'ay  do  so  either  at  the  time  of  the 
meeting  or  before  the  meeting,  by 


sending  the  statement  to  Helene  Wright, 
APHIS.  USDA.  Room  1143.  South 
Building,  P.O.  Box  96464.  Washington. 
DC  20090-6464. 

This  notice  of  meeting  is  given  in 
compliance  with  the  Federal  Advisory 
Committee  Act  (Pubhc  Law  92-463). 

Done  in  Washington,  DC  this  7th  day  of 
November  1988. 
Lairy  B.  Slagle. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  88-26116  Filed  11-&-88;  8:45  am) 

BILUNG  CODE  4310-34-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
[No.  88-1181] 

Bonds  for  Directors,  Officers, 
Employees,  and  Agents;  Form  of  and 
Amount  of  Bonds 

Date:  November  2, 1988. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  is  proposing  to 
amend  the  provisions  of  12  CFR  Part  563 
regarding  the  permissible  deductible 
amount  for  bonds  for  directors,  officers, 
employees,  and  agents  of  institutions  the 
accounts  of  which  are  insured  by  the 
FSLIC  ("FSLIC-insured  institutions"). 
The  proposal  would  delete  the  current 
schedule  for  calculating  the  permissible 
deductible. 

DATE:  Comments  must  be  received  on  or 
before  January  9, 1989. 
ADDRESS:  Send  Comments  to  Director, 
Information  Services  Section.  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20552.  Comments 
received  will  be  available  for  public 
inspection  at  the  Board's  Information 
Services  Office.  801 17th  Street  NW.. 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 
Cindy  L.  Hausch.  Financial  Analyst. 
(202)  377-7488;  Kathleen  V.  O'Dea. 
Assistant  Director.  (202)  377-6789; 
Patrick  G.  Berbakos.  Director.  (202)  377- 
6720.  Office  of  District  Banks.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 


NW..  Washington.  DC  20552;  or  Unda 
Lowry.  Policy  Analyst.  (202)  331-4597; 
Edward  J.  Taubert.  Deputy  Director, 
Policy  (202)  331-4588,  Office  of 
Regulatory  Activities.  801 17th  Street 
NW..  Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION:  All 

operating  FSLIC-insured  institutions  are 
required  to  maintain  adequate  fidelity 
bond  coverage  in  accordance  with  12 
CFR  563.19.  In  1979  when  the  Board  last 
amended  the  maximum  deductible 
amounts,  it  was  believed  that  all  FSLIC- 
insured  institutions  would  be  able  to 
obtain  bonds  with  deductible  amounts 
within  the  limits  of  the  regulations. 
Additionally,  it  was  believed  that  the 
negotiated  deductible  would  be  less 
than  the  maximum  permissible 
deductible.  However,  that  has  not 
proven  to  be  the  case.  Today, 
institutions  seeking  bond  coverage  are 
experiencing  difficulty  obtaining  bond 
coverage,  and  those  who  are  able  to 
obtain  coverage  often  find  the 
deductible  in  excess  of  the  permissible 
amount.  Bonding  companies  have  been 
particularly  unwilUng  to  issue  to  de 
novo  institutions  bonds  with  deductibles 
within  the  limits  required  by  the 
regulations.  Thus,  de  novo  institutions 
have  obtained  coverage  with 
deductibles  of  $50,000,  at  minimum — far 
exceeding  the  permissible  deductible  in 
the  existing  regulation. 

In  order  to  adjust  the  permissible 
deductible  to  increases  corresponding 
with  the  insurance  market  rates  and  to 
relate  permissible  deductibles  to  the 
additional  protection  offered  FSLIC  by 
an  insured  institution's  tangible  capital, 
the  Board  hereby  proposes  to  amend  12 
CFR  563.19(b).  Section  563.19(b)  as 
proposed  would  delete  the  current 
schedule  for  calculating  the  permissible 
deductible.  It  would  also  establish  a 
new  method  for  calculating  the 
permissible  deductible,  allowing  the 
maximum  permissible  deductible  to  be 
the  higher  of  either  five  percent  of 
tangible  capital  as  defined  in  §  563.9- 
8(b)(12)  or  $50,000.  The  Board  notes  that 
with  this  calculation  there  is  a 
possibility  of  anomalous  situations 
wherein  the  deductible  as  calculated 
would  be  higher  than  the  $3  million  limit 
of  required  bond  coverage  under 
§  563.19(b).  Additionally,  the  Board 
proposes  to  remove  the  sentence  in 
paragraph  (b)  which  permits  institutions 
to  increase  the  permissible  deductible  to 


a  maximum  of  3  times  the  above- 
specified  permissible  amount  whenever 
losses  under  the  bond  exceed  50  percent 
of  the  premium.  Due  to  the  increased 
permissible  deductibles,  this  allowance 
would  be  unnecessary. 

The  Board  is  currently  considering 
whether  more  substantive  revisions  to 
the  fidelity  bond  regulations  for  all 
insured  institutions  are  appropriate,  and 
solicits  comments  as  to  the  advisability 
and  scope  of  such  rulemaking. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis. 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in  the 
SUPPLEMENTARY  INFORMATION  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all  insured 
institutions. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  would 
in  fact  ease  the  burden  on  small 
institutions  by  allowing  a  more 
reasonable  permissible  deductible. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposal. 

5.  Alternative  to  the  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  SUPPLEMENTARY  INFORMATION  set 
forth  above. 

List  of  Subjects  Ld  12  CFR  Part  563 

Bank  deposit  insurance.  Currency, 
Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  proposes  to  amend  Part  563, 
Subchapter  D.  Chapter  V.  Title  12.  Code 
of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows. 

Authority:  Sec.  1.  47  Stat.  72S,  as  amended 
(12  U.S.C.  1421  etseq.);  sec.  5A.  47  Stat.  727, 
as  added  by  sec.  1,  64  Stat.  256.  as  amended 
[\Z  VS.C  1425a);  sec  5B,  47  StaL  727.  as 
added  by  sec  4. 80  Slat  824.  as  amended  (12 
U.S.C.  1425b):  sec.  17,  47  Stat.  736,  as 
amended  (12  U.S.C.  1437):  sec  2,  48  Stat.  128. 
ds  amended  (12  U.S.C.  1462):  sec.  5,  48  Stat. 
13?.  as  amended  (12  U.S.C  1464):  sees.  401- 


407.  48  Stat.  1255-1260,  as  amended  (12  U.S.C. 
1724-1730);  tec.  408.  82  Stat.  5.  as  amended 
(12  U.S.C.  1730a);  sec.  1204, 101  SUt.  662  (12 
U.S.C.  3806);  Reorg.  Plan  No.  3  of  1947. 12  PR 
4981,  3  CFR,  1943-1948  Comp..  p.  1071 

2.  Amend  S  563.19  by  revising 
paragraph  (b)  to  read  as  follows: 

§563.19    Bonds  for  dlrwtors.  Of  ficwv. 
•mployoos,  and  agants;  form  of  and 
amount  of  bonds. 
***** 

(b)  No  insured  institution  shall  be 
required  to  maintain  such  bond 
coverage  in  an  amount  greater  than 
$3,000,000.  Such  bond  coverage  may 
provide  for  a  deductible  amount  from 
any  loss  which  otherwise  would  be 
recoverable  from  the  bonding  company. 
A  deductible  amount  may  be  applied 
separately  to  one  or  more  insuring 
agreements.  The  bond  shall  not  provide 
for  more  than  one  deductible  amount 
from  all  losses  caused  by  the  same 
person  or  caused  by  the  same  persons 
acting  in  collusion  or  combination  in 
cases  in  which  such  losses  result  from 
dishonesty  of  employees  (as  defined  in 
the  bond).  The  maximum  permissible 
deductible  is  the  higher  of  five  percent 
of  tangible  capital  as  defiend  in  §  563.9- 
8(b)(12)  or  $50,000. 
***** 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
[PR  Doc.  88-25999  Filed  ll-»-88;  8.45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  ParU  10  and  141 

Importation  of  Ethyl  Alcohol  for 
Nont>everage  Purposes 

agency:  U.S.  Customs  Service, 

Treasury. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (BATF)  has 
requested  that  Customs  change  certain 
procedures  in  its  regulations  concerning 
the  withdrawal  of  ethyl  alcohol  from 
Customs  custody  and  its  transfer  to  the 
BATF  bonded  premises  of  a  distilled 
spirits  plant  for  nonbeverage  purposes. 
These  chants  are  intended  to  conform 
that  portion  of  the  Customs  Regulations 
concerning  such  transfer  procedures  to 
existing  BATF  transfer  procedures.  The 
changes  will  generally  delete  obsolete 
procedures  regarding  the  transfer  of 
nonbeverage  ethyl  alcohol  and 
references  to  obsolete  forms  from  the 
Customs  Regulations  and  wiH 


incorporate,  in  the  Customs  Regulations, 
references  to  the  BATF  Regulations 
which  contain  the  details  regarding  the 
BATF  transfer  procedures.  TTie  changes 
will  also  conform  the  declaration  filed  in 
connection  with  the  entry  of  ethyl 
alcohol  for  other  than  beverage 
purposes  to  the  relative  statutory 
requirements. 

DATE:  Comments  must  be  received  or  or 
before  January  9. 1989. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW.. 
Room  2324.  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

Operational  Matters 

Louis  Alfano.  Office  of  Trade 
Operation,  202-566-8651. 

John  HoU.  Office  of  Inspection  and 
Control.  202-566-8151. 

Audit  Matters 

Matthew  Krimski,  Regulatory  Audit 
Division,  202-^566-2812. 

Legal  Matters 

Ken  Paley,  Entry  Rulings  Branch.  202- 
566-5856. 

SUPPLEMENTARY  INFORMATtON: 
Background 

The  procedures  for  the  withdrawal  of 
certain  imported  ethyl  alcohol  fit)m 
Customs  custody  and  their  transfer  to 
the  BATF  bonded  premises  of  a  distilled 
spirits  plant,  for  nonbeverage  purposes, 
without  the  payment  of  internal  revenue 
tax  pursuant  to  section  5232, 1.R.  Code  of 
1954  (26  U.S.C.  5232),  are  contained  in 
S  10.99,  Customs  Regulations  (19  CFR 
10.99).  These  regulations  contain 
detailed_procedural  instructions  for  the 
tax-free  transfer  of  imported  ethyl 
alcohol  of  185  degrees  or  more  of  proof, 
which  is  classifiable  for  duty  purposes 
under  item  427.88,  Tariff  Schedules  of 
the  U.S.  (19  U.S.C.  1202).  The  procedures 
contained  therein  are  no  longer  current 
and  the  forms  described  are,  in  many 
cases,  obsolete  and  unavailable. 
Difficulty  has  arisen  because  Customs 
officers,  relying  on  the  above  regulatory 
authority,  have  been  requiring  these 
obsolete  and  unavailable  forms.  In 
addition  thereto,  the  Internal  Revenue 
Code  has  been  revised  since  the 
distilled  spirits  transfer  procedures  were 
originally  promulgated.  The  BATF 
authority  for  such  transfer  procedures  is 
now  contained  in  Section  5232. 1.R.  Code 
of  1986  (26  U.S.C.  5232).  Appropriate 
changes  to  the  BATF  Regulations  were 
published  as  T.D.  ATF-198  in  the 
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Federal  Register  of  March  1. 1985  (50  FR 
6456). 

In  considering  this  matter,  Customs 
notes  that  the  major  substantive 
responsibility  for  imported  nonbeverage 
alcohol  as  it  enters  the  commerce  of  the 
U.S.  lies  with  the  BATE.  Customs  also 
notes  the  difficulty  of  keeping  the 
procedures,  which  are  essentially  for 
BATF  purposes,  current  in  the  Customs 
Regulations.  We.  therefore,  have 
concluded  that  it  would  be  more 
appropriate  for  these  procedural  matters 
to  appear  in  detail  in  the  BATF 
Regulations  [27  CFR  Parts  250.  251)  as 
suggested  by  that  Bureau,  and  that  the 
Customs  Regulations  merely  reference 
the  BATF  forms  and  procedures. 

Proposed  Action 

It  is  proposed  that  the  obsolete 
procedures  regarding  the  transfer  of 
ethyl  alcohol  for  nonbeverage  purposes 
from  Customs  custody  to  BATF  custody 
be  deleted  from  §§  10.99  and  141.102, 
Customs  Regulations  (19  CFR  10.99  and 
141.102).  and  references  to  the 
appropriate  parts  and  subparts  of  the 
BATF  Regulations,  which  now  contain 
those  procedures,  be  inserted  in  the 
Customs  Regulations  in  lieu  thereof. 

It  is  also  proposed  to  amend 
§  10.99(a).  Customs  Regulations  (19  CFR 
10.99(a)).  to  clarify  that  the  importer's 
declaration  to  Customs  supporting  the 
tax-free  transfer  of  imported  ethyl 
alcohol  must  note  whether  the  alcohol  is 
to  be  used  for  fuel  purposes,  as  well  as 
stating  that  the  alcohol  is  to  be  used  for 
nonbeverage  purposes.  This  change  is 
being  proposed  pursuant  to  the  Tax 
Reform  Act  of  1986  (Section  423.  Pub.  L. 
99-514). 

The  proposed  amendments  to 
§  141.102(b).  Customs  Regulations  (19 
CFR  141.102  (b)).  would  clarify  the  fact 
that  the  transfer  of  the  nonbeverage 
ethyl  alcohol  to  a  distilled  spirits  plant 
from  Customs  custody  is  tax  free  but  not 
duty  free. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §  103.11(b).  Customs 
Regulation  (19  CFR  103.11(b)).  on  regular 
business  days  between  the  hours  of  9:00 
a.m.  and  4:30  p.m.  at  the  Regulations  and 
Disclosure  Law  Branch,  Room  2324, 
Customs  Headquarters,  1301 
Constitution  Avenue.  NW.,  Washington. 
DC  70229. 


Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criterial  for  a  "major  rule"  as  specified 
in  E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  attention:  Desk  Officer  for 
U.S.  Customs  Service,  with  copies  to  the 
U.S.  Customs  Service,  Management 
Analysis  and  Systems  Division, 
Washington.  DC  20229. 

The  collection  of  information  in  this 
regulation  is  in  §  10.99.  title  19.  Code  of 
Federal  Regulations.  This  information  is 
required  by  the  U.S.  Customs  Service  to 
ascertain  whether  ethyl  alcohol 
imported  for  nonbeverage  purposes  may 
be  transferred  from  Customs  custody  to 
the  premises  of  a  distilled  spirits  plant 
bonded  by  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (BATF)  of  the 
Department  of  the  Treasury.  This 
information  will  be  used  to  determine 
whether  such  transfer  may  be 
accomplished  without  the  payment  of 
internal  revenue  tax  pursuant  to  Section 
5232. 1.R.  Code  of  1986  (26  U.S.C.  5232). 
These  changes  will  conform  the 
Customs  Regulations  to  changes  made 
in  the  BATF  Regulations  which  were 
published  as  T.D.  ATF-198  in  the 
Federal  Register  of  March  1. 1985  (50  FR 
8456).  The  likely  respondents  are 
business  or  other  for-profit  institutions 
and  Federal  agencies  or  employees. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  25  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper:  5 
minutes. 

Estimated  number  of  respondents 
and /or  recordkeepers:  300. 

Estimated  annual  frequency  of 
responses:  1. 


Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L.  Sasrasky.  Regulations 
and  Disclosure  Law  Branch.  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects 

19  CFR  Part  10 

Art.  Customs  duties  and  inspection, 
Exports,  Fisheries,  Imports,  Oil  imports. 
Packaging  and  containers.  Petroleum, 
Tobacco  and  Wildlife. 

19  CFR  Part  141 

Customs  duties  and  inspection, 
Explosives,  Imports  and  lawyers. 

Proposed  Amendments 

It  is  proposed  to  amend  Part  10. 
Customs  Regulations  (19  CFR  Part  10), 
as  set  forth  below: 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  Part  10,  as 
hereto  pertinent,  would  continue  to  read 
as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(General  Headnote  11).  and  1624. 

2.  It  is  proposed  to  revise  §  10.99  to 
read  as  follows: 

§  10.99    importation  of  ethyl  alcohol  for 
nontMverage  purposes.'" 

(a)  If  claim  is  made  by  an  importer 
other  than  the  United  States  or  a 
governmental  agency  thereof  for  the 
classification  of  ethyl  alcohol  of  185 
degrees  or  more  of  proof  under  item 
427.88,  Tariff  Schedules  of  the  United 
States.*'  the  importer  or  his  agent  shall 


•"  "Imported  distilled  spirits.  Imported  distilled 
spirits  of  185  degrees  or  more  of  proof  (or  spirits  of 
any  proof  imported  for  any  purpose  incident  to  the 
requirements  of  the  national  defense)  may.  under 
such  regulations  as  the  Secretary  or  his  delegate 
shall  prescribe,  be  withdrawn  from  customs 
custody,  and  transferred  to  the  bonded  premises  o( 
a  distilled  spirits  plant,  for  nonbeverage  use. 
without  payment  of  the  internal  revenue  tax 
imposed  on  imported  distilled  spirits  by  section 
5001.  Such  spirits  may  be  redistilled  or  denatured 
and  may.  without  redistillation  or  denaturation.  be 
withdrawn  for  any  purpose  authorized  by  this 
chapter,  in  the  same  manner  as  domestic  distilled 
spirits."  (Sec.  5232  Internal  Revenue  Code  of  196«J; 
26  U.S.C.  5232) 

"Withdrawal  of  distilled  spirits  from  Customs 
custody  free  of  tax  for  use  of  the  United  States. 
Distilled  spirits  may  be  withdrawn  free  of  lax  from 
customs  custody  by  the  United  States  or  any 
governmental  agency  thereof  for  its  own  use  for 
nonbeverage  purposes,  under  such  regulations  as 
may  be  prescribed  by  the  Secretary  or  his  delegate." 
(Sec.  5313.  Internal  Revenue  Code  of  19fl«:  26  U.S.C 
5313) 

•'  "Alcohols,  monohydric. 
unsubstituted.  *  *  *  Ethyl  for  nonbeverage 

Cor,Iint.<.*.H 


file  in  connection  with  the  entry  a 
declaration  thai  the  alcohol  is  to  be  used 
for  nonbeverage  purposes  only  and 
whether  the  alcohol  is  to  be  used  for  fuel 
purposes.  Customs  shall  release  the 
alcohol  for  transfer,  under  internal 
revenue  bond,  to  a  distilled  spirits  plant 
upon  deposit  of  estimated  duty,  if  any. 
and  without  the  payment  of  the  internal 
revenue  tax  upon  receipt  of  a  transfer 
record  for  bulk  spiriis.  In  addition,  a 
package  gauge  record  must  be  submitted 
to  Customs  if  the  alcohol  is  in  packages, 
as  specified  in  subpart  I  of  Part  251. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (BATF)  Regulations  (27  CFR 
Part  251.  Subpart  I).  The  transfer  shall 
be  accomplished  in  accordance  with 
subpart  L  of  Part  251.  Bureau  of  Alcohol. 
Tobacco  and  Firearms  Regulations  (27 
CFR  Part  251,  Subpart  L). 

(b)  An  appropriate  BATF  permit  shall 
be  filed  with  Customs  in  connection 
with  the  withdrawal  of  ethyl  alcohol 
from  Customs  custody  by  the  United 
Slates  or  any  governmental  agency 
thereof  for  its  own  use  for  nonbeverage 
purposes.  Such  permit  shall  be  filed 
before  release  under  the  entry  without 
the  deposit  of  estimated  duties,  if  any. 
and  internal  revenue  tax,  or  before 
release  in  accordance  with  the 
provisions  of  §  141.102(d)  of  this  chapter. 
(See  subpart  M  of  Part  251,  Bureau  of 
Alcohol.  Tobacco  and  Firearms 
Regulations  (27  CFR  Part  251.  Subpart 
M)). 

(c)  The  procedures  for  the  withdrawal 
free  of  tax  on  the  entry  of  ethyl  alcohol 
for  nonbeverage  purposes  from  the 
Virgin  Islands  are  found  in  subpart  O  of 
Part  250,  Bureau  of  Alcohol.  Tobacco 
and  Firearms  Regulations  (27  CFR  Part 
250.  Subpart  0). 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
Part  141  and  the  specific  authority  of 
Subpart  G  thereof  would  continue  to 
read  as  follows: 

Authority:  19  US  C.  66,  1448,  1484,  1624. 
Subpart  C— 19  U.S.C.  1505. 

2.  It  is  proposed  to  revise  §  141.102(b) 
to  read  as  follows: 

§141.102    Wtien  deposit  of  estimated 
duties,  estimated  taxes,  or  botti  not 
required. 

•         *         *         *         * 

(b)  Bulk  distilled  spirits  transferred  to 
the  bonded  premises  of  a  distilled 
spirits  plant.  An  importer  may  transfer 
distilled  spirits  in  bulk  to  the  bonded 
premises  of  a  distilled  spirits  plant, 
without  the  payment  of  tax.  under  the 


purposrs  '  (lli-m  427.88.  Tariff  Schedules  of  the 
United  States  ) 


provisions  of  section  5232(a).  internal 
Revenue  Code  of  1986  (26  U.S.C. 
5232(a)),  and  the  regulations  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (27  CFR  Part  251). 

William  von  Raab. 

Commissioner  of  Customs. 
Approved:  July  26. 1988. 
|ohn  P.  Simpson, 

A  cling  A  ssistant  Secretary  for  Enforcement. 
|FR  Doc.  88-25901  Filed  11-9-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Safety  Standards  for  Explosives  at 
Metal  and  Nonmetal  Mines 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 
action:  Proposed  rule. 

SUIMMARY:  This  proposed  rule  updates 
and  clarifies  the  Mine  Safety  and  Health 
Administration's  (MSHA)  safety 
standards  for  explosives  at  metal  and 
nonmetal  mines.  These  revisions 
upgrade  existing  provisions  consistent 
with  technological  advances  in  mining, 
eliminate  duplicative  and  unnecessary 
standards,  reduce  recordkeeping 
requirements,  and  provide  alternative 
methods  of  compliance. 
DATES:  Written  comments  and  requests 
for  public  hearings  on  the  proposed  rule 
must  be  received  on  or  before  January  9, 
1989. 

ADDRESSES:  Send  comments  to  the 
Office  of  Standards.  Regulations  and 
Variances:  MSHA;  Room  631.  Ballston 
Towers  No.  3;  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACr 
Patricia  W.  Silvey.  Director,  or  Yvonne 
Johnson,  Project  Officer.  Office  of 
Standards,  Regulations,  and  Variances. 
MSHA,  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Rulemaking  Background 

This  proposed  rule  is  part  of  MSHA's 
comprehensive  review  of  its  metal  and 
nonmetal  safely  and  health  standards. 
MSHA  announced  the  availability  of  a 
draft  proposal  on  August  20. 1984  (49  FR 
33087).  and  invited  public  comment 

During  the  review  process,  MSHA 
received  suggestions  and 
recommendations  from  many 
commenters.  Many  substantive  changes 
consistent  with  commenters' 
suggestions,  the  specific  goals  of 


Executive  Order  12291.  the  Regulatory 
Flexibility  Act.  and  the  Paperwork 
Reduction  Act  have  been  made. 

The  proposed  rule  arranges  the 
standards  in  Subpart  E  of  Parts  56  and 
57  into  related  categories.  They  are; 
storage;  transportation;  use;  electric 
blasting;  nonelectric  blasting; 
extraneous  electricity;  equipment/tools; 
maintenance;  and  general  restrictions. 
Each  standard  is  provided  with  a  title 
for  easier  accessibility.  Definitions 
pertaining  to  Subpart  E  precede  the 
standards  in  §  56/57.6000.  Of  twenty- 
five  existing  definitions  in  §  56/57.2 
relating  to  explosives,  fourteen  are 
revoked,  five  are  added  and  one  is 
substantively  modified.  In  the  following 
discussion,  the  designation  "56/57" 
indicates  that  the  standards  applies  to 
both  Parts  56  and  57. 

To  aid  in  comparing  the  existing 
standards  with  the  revised  standards, 
this  document  includes  a  derivation 
table  and  a  distribution  table  which 
cross-reference  the  existing  standard 
numbers  with  the  proposed  standard 
numbers.  MSHA  specifically  solicits 
further  comment  on  each  proposed 
standard  and  definition. 

II.  Discussion  and  Summary  of  the 
Proposed  Rule 

A.  General  Discussion 

Hazards  associated  with  explosive 
materials  have  historically  been  a 
leading  cause  of  many  serious  injuries 
and  fatalities  in  metal  and  nonmetal 
mines.  Precautions  to  safeguard  against 
these  hazards  are  an  essential  part  of 
any  effective  mine  safety  program. 

Generally.  Subpart  E  standards  focus 
upon  hazards  which  may  be  present 
when  persons  use  or  work  near 
explosive  material  at  metal  and 
nonmetal  mines.  The  safety  measures 
that  are  necessary  depend  upon  the 
nature  of  the  hazards  involved.  In  some 
instances,  the  standards  prohibit  certain 
actions  so  as  to  avoid  a  situation  which 
could  lead  to  a  premature  detonation. 
Other  standards  set  out  correct 
procedures  to  be  followed  when 
working  with  explosive  material.  New 
developments  in  the  field  have  been 
reviewed  and  are  addressed  where 
necessary.  These  include:  nonelectric 
initiation  systems  such  as  shock  tube 
systems,  gaseous  initiation  systems,  and 
miniaturized  detonating  cord  systems; 
the  use  of  sequential  timers  and  other 
in-hole  blast  delay  techniques;  and  bulk 
mixing  and  loading  technology. 

B.  Transfers 

Two  standards  are  transferred  to 
Subpart  F.  Drilling  and  Rotary  Jet 
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Piercing.  Existing  standard  56/57.6107 
prohibits  the  drilling  of  holes  where 
there  is  danger  of  intersecting  a  charged 
or  misfired  hole.  Existing  standard  56/ 
57.6135  prohibits  collaring  holes  in 
bootlegs.  These  standards  will  be 
renumbered  56/57.7055  and  56/57.7056 
respectively.  A  clarifying  change  has 
been  made  to  the  wording  of  standard 
56/57.6107.  The  phrase  "charged"  hole 
has  been  replaced  with  "a  hole 
containing  explosives,  blasting  agents  or 
detonators"  to  make  the  wording 
consistent  with  language  used  in 
proposed  Subpart  E. 

C.  Deletions 

Existing  standard  56.8046.  which 
requires  that  vehicles  containing 
explosives  or  detonators  be  maintained 
in  good  condition  and  be  operated  at  a 
safe  speed  and  in  accordance  with  all 
safe  operating  practices,  is  proposed  for 
deletion  since  other  standards  address 
the  maintenance  or  safe  operation  of 
vehicles.  Existing  standard  56/57.6108. 
which  requires  that  fuse  and  igniters  be 
stored  in  a  cool,  dry  place  away  from 
oils  or  grease  is  proposed  for  deletion 
since  both  safety  fuse  and  igniter  cord 
are  defined  as  Class  "C"  explosives  and 
are  covered  under  MSHA's  storage 
requirements  for  explosives.  Existing 
standard  56.6132,  which  requires  delay 
connectors  to  be  treated  and  handled 
with  the  same  safety  precautions  as 
detonators,  is  proposed  for  deletion 
because  delay  connectors  are  defined  as 
detonators. 

Existing  standard  56/57.6139  requires 
that  blasting  areas  shall  not  be  re- 
entered after  firing  until  concentrations 
of  smoke,  dust,  and  fumes  have  been 
reduced  to  limits  determined  by  the  air 
quality  standards.  This  standard  is 
proposed  for  deletion  since  the  hazards 
are  addressed  by  the  post-blast 
examination  requirements  of  proposed 
standard  56/57.6306  and  by  the 
allowable  concentrations  of  blast- 
generated  gases  in  the  existing  Air 
Quality  standards.  However.  MSHA 
solicits  additional  comments  on  this 
issue. 

Existing  standard  56/57.6140, 
concerning  extraneous  electricity  is 
proposed  for  deletion  as  redundant  with 
other  standards  deaUng  with  extraneous 
electricity. 

The  existing  introductory  statement, 
designated  56/57.6000,  states  that  the 
term  "explosives"  includes  "blasting 
agents."  Commenters  suggested  deletion 
of  the  introductory  statement.  MSHA 
agrees  and  proposes  to  include  specific 
language  in  the  standards  which 
clarifies  the  applicability  of  each 
standard  with  respect  to  blasting  agents 
and  explosives 


Commenters  objected  to  the 
requirement  of  preproposal  draft 
standard  56.6330  that  holes  be  stemmed 
as  unrelated  to  safety  and  unnecessary. 
Explosive  manufacturers,  many  users, 
and  MSHA  recognize  that  the  practice 
of  stemming  increases  the  efficiency  of 
explosive  materials  and  contributes  to 
safety  by  minimizing  flyrock  and 
reducing  the  need  for  secondary 
blasting.  However,  the  safety  aspects  of 
fiyrock  and  secondary  blasting  are 
addressed  in  proposed  standards  56/ 
57.6306  and  56/57.6312.  For  example, 
proposed  standard  56/57.6306(e) 
requires  all  persons  to  be  out  of  the 
blast  area  or  in  a  protected  location 
when  the  blast  is  fired.  The  practice  of 
stemming  can,  therefore,  be  left  to  the 
discretion  of  the  mine  operator,  and  the 
stemming  requirement  is  deleted  from 
the  proposed  rule. 

D.  Incorporation  by  Reference 

Existing  standard  56/57.6020 
incorporates  by  reference  "the  current 
American  Table  of  Distances  for  Storage 
of  Explosives"  published  by  the  Institute 
of  Makers  of  Explosives  (IME).  The  draft 
proposal  incorporated  directly  into  the 
standard  the  pertinent  parts  of  the  Table 
and  the  National  Fire  Protection 
Association's  table,  "Separation 
Distances  of  Ammonium  Nitrate  and 
Blasting  Agents  from  Explosives  or 
Blasting  Agents"  (NFPA  492-1976). 
Commenters  suggested  deleting  any 
reference  to  either  table  because  the 
tables  are  set  out  in  existing  Bureau  of 
Alcohol,  Tobacco,  and  Firearm  (BATF) 
standards.  While  a  long-standing 
interagency  agreement  provides  for 
MSHA  enforcement  of  BATF  standards. 
MSHA  believes  that  specific  hazards 
unique  to  mining  exist  on  mine  property 
and  dictate  the  use  of  tables  which 
specifically  address  them.  For  example, 
the  IME  table  provides  excellent  safety 
guidance  but  is  primarily  directed  at 
protecting  areas  outside  of  mine 
property.  Accordingly,  MSHA  has 
replaced  the  incorporation  by  reference 
with  tables  of  distances  specifically 
directed  toward  mining.  Thus,  for  Part 
57  the  term  of  "inhabited  buildings"  is 
replaced  with  "mine  buildings, 
underground  mine  openings,  fans,  dams 
and  electric  substations"  to  address  the 
risk  to  miners,  including  underground 
miners,  from  the  initiation  of  a  surface 
storage  facility.  For  Part  56,  the 
definition  is  replaced  with  "mine 
buildings,  dams,  and  electric 
substations"  to  afford  protection  at 
surface  operations. 

E.  Performance  Language 

In  developing  the  proposed  rule, 
performance-oriented  criteria  was  used 


rather  than  specification  language, 
where  appropriate.  With  performance- 
oriented  language,  a  proposed  standard 
sets  out  aspects  of  the  safe  use  of 
explosive  material  as  an  objective  to  be 
met.  As  long  as  the  safety  objective  is 
achieved,  the  agency  allows  the 
operator  to  use  the  compliance  method 
that  is  most  appropriate.  Howe\'er,  in 
standards  where  a  necessary  and 
accepted  margin  of  protection  is 
provided  and  where  safety  is  enhanced 
by  a  precise  statement  of  a  specific 
requirement,  specifications  are  retained. 

The  distances  used  in  the  various 
proposed  standards  are  taken  from 
recommendations  of  consensus 
standards,  expert  organizations,  and 
manufacturers'  publications.  To 
illustrate,  areas  around  magazines  must 
be  kept  clear  of  combustible  materials 
for  specified  distances  because  fires 
initiated  by  nearby  lightning  strikes 
have  resulted  in  the  explosion  of 
magazines.  The  footage  requirements  of 
the  applicable  standard  conform  with 
IME  Publication  No.  3.  "Suggested 
Regulations"  (Section  5.6  r  and  s),  1985 
edition,  BATF  regulations  27  CFR  55.215, 
1987  compilation,  and  the  NFPA  Code 
495,  (Section  6-8  Miscellaneous  Safety 
Precautions),  1985  edition. 

In  cases  where  the  potential  source  of 
ignition  in  a  mine  environment  is 
electricity,  the  current  could  pass 
through  such  alternative  conductive 
paths  as:  (1)  The  earth,  (2)  damp 
timbers.  (3)  metal  pipelines,  (4) 
machinery  housings,  (5)  track  rails,  (6) 
metal  fences,  or  (7)  a  conductive  rock 
strata  that  Ues  on  top  of  or  between  two 
nonconductive  strata.  The  use  of  electric 
detonators,  spark-sensitive  explosive 
material  and  new  forms  of  blasting 
agents  and  explosives  reinforce  the  need 
for  a  routinely  implemented  separation 
distance. 

The  agency  retains  specific  separation 
requirements  from  sources  of  electricity 
and  fire  in  standards  that  address 
electrical  distribution  circuits;  electrical 
substations:  welding  and  other  sparks; 
and  open  fiames  and  smoking.  The 
distances  used  are  taken  from  the  IME 
Safety  Library  publications,  the  Atlas 
Powder  Company  "Handbook  of  Electric 
Blasting"  (1976),  the  Dupont  "Blaster's 
Handbook"  (1978),  Bureau  of  Mine's 
Circular  54  and  the  National  Fire 
Protection  Association  (NFPA)  Code  495 
(1985). 

F.  Definitions 

"Active  workings."  The  proposed  rule 
deletes  the  definition  of  "active 
workings."  Where  relevant,  the 
proposed  standards  include  specific 


language  relating  to  the  places  where 
persons  work  or  travel. 

"American  Table  of  Distances."  The 
proposed  rule  deletes  the  definition  of 
"The  American  Table  of  Distances" 
because  the  table  is  not  included  in  the 
proposed  standards. 

"Attended."  This  newly  defined  term 
allows  for  flexibility  in  securing  areas 
containing  explosive  materials, 
including  areas  to  be  blasted.  It  is 
performance-oriented  and  allows  for 
electronic  or  video  monitoring  devices 
as  well  as  the  actual  presence  of  an 
individual. 

"Blasting  agent."  The  proposed 
definition  updates  the  existing  reference 
pertaining  to  any  substance  classified  as 
a  blasting  agent. 

"Blast  area."  The  proposed  rule 
changes  the  phrase  "blasting  area"  to 
"blast  area"  for  consistency.  The 
characteristics  to  be  considered  in 
determining  the  blast  area  have  been 
listed  in  the  definition  in  order  to  more 
clearly  state  its  intent.  The  presence  of 
"gases"  is  added  as  a  determinant  of  the 
blast  area  since  toxic  gases  associated 
with  blasting  can  cause  serious  injury 
and  death.  The  MSHA  air  quality 
standards  establish  the  permissible 
exposure  limits  for  toxic  gases.  The  term 
"shock  wave"  has  been  added  to  clarify 
the  term  "concussion." 

"Blasting  cap."  The  proposed  rule 
deletes  the  existing  definition  of 
"blasting  cap".  The  term  is  commonly 
understood  to  be  a  detonator  which  is 
initiated  by  a  safety  fuse. 

"Blasting  circuit."  The  existing  MSHA 
definition  of  "Blasting  circuit"  limiting 
the  term  to  electric  circuits  is 
inappropriate.  As  a  result  of  new 
technology,  many  non-electric  blasting 
circuits  are  now  in  use.  The  proposed 
rule  contains  no  definition  for  blasting 
circuit  because  the  term  can  apply  to 
either  electric  or  nonelectric  circuits. 
Where  used,  its  application  is  made 
clear  by  the  language  of  the  standard. 

"Blast  site."  This  newly  defined  term 
describes  the  area  where  specific  safety 
precautions  must  be  taken  during 
loading  of  blastholes.  The  term  is  taken 
from  the  Institute  of  Makers  of 
Explosives  (IME)  Publication  No.  12, 
(January  ,  1985)  "Glossary  of 
Commercial  Explosives  Industry 
Terms".  The  "Blast  site"  is  considerably 
smaller  in  size  than  the  "blast  area"  and 
is  intended  to  provide  protection  for 
miners  engaged  in  blasthole  loading 
activities  and  miners  engaged  in  other 
non-blasting  activities  in  the  vicinity. 

Activity  at  the  blast  site  unrelated  to 
loading  increases  the  probability  of 
injury  associated  with  explosives- 
handling.  Only  activities  related  to 
loading  would  be  permitted  within  the 


blast  site.  The  distance  set  out  in  the 
definition  is  a  reasonable  distance  to 
separate  the  loading  operations  from 
other  operations  which  may  interfere 
with  preparations  for  the  blast  or  be 
affected  by  a  premature  detonation  of  a 
limited  size.  Mining  activities  such  as 
drilling,  overb'irden  removal,  mucking 
and  hauling  would  be  permitted  to 
continue  uninterrupted  at  the  mine  at  a 
distance  which  would  not  interfere  with 
loading  activities.  This  area  of  inactivity 
will  provide  assurance  that  mine 
vehicles  will  not  damage  the  explosive 
materials  being  handled  or  disturb  the 
blastholes  being  loaded.  It  will  also 
minimize  the  possibility  of  injury  to 
miners  from  a  premature  detonation  and 
reduce  the  likelihood  that  miners' 
activities  such  as  drilling  or  mucking 
could  cause  a  premature  detonation. 
This  definition  includes  not  only 
"loaded  holes"  but  also  "holes  to  be 
loaded."  This  inclusion  recognizes  that 
the  entire  loading  process  often 
progresses  at  a  rapid  rate.  It  assures  that 
miners  engaged  in  non-blasting 
activities  will  not  be  within  the  50  foot 
protected  area  unknowingly. 

"Blasting  switch."  MSHA  adopts  the 
suggestion  of  several  commenters  that 
we  retain  the  definition  of  "blasting 
switch."  The  term  defines  the  switch 
used  in  powerline  shooting  and  is  used 
in  several  standards. 

"Booster."  The  proposed  rule  deletes 
the  existing  definition  because  the  term 
"booster"  is  not  used  in  the  proposed 
standards. 

"Capped  Fuse."  The  proposed  rule 
deletes  the  existing  definition  because 
the  term  "capped  fuse"  is  not  used  in  the 
proposed  standards. 

"Capped  primer."  The  proposed  rule 
deletes  the  existing  definition  because 
the  term  "capped  primer"  is  not  used  in 
the  proposed  standards. 

"Delay  connector."  The  proposed  rule 
deletes  the  existing  definition  because 
the  proposed  definition  for  the  term 
"detonator"  addresses  delay  connector. 

"Detonating  cord."  The  proposed  rule 
clarifies  the  existing  definition.  The 
phrase  "used  to  initiate  other 
explosives"  is  added  to  assure  that 
detonating  cord  is  not  confused  with 
other  initiating  devices. 

"Detonator."  The  existing  definition  is 
revised  for  clarity  by  including 
examples  of  commercially  available 
detonating  devices.  In  response  to 
comments  received.  MSHA  has  clarified 
the  definition  by  adding  that 
"detonator"  does  not  include  detonating 
cord.  The  proposed  definition  states  that 
detonators  may  be  either  "Class  A"  or 
"Class  C"  detonators  as  classified  by 
the  Department  of  Transportation 
(DOT).  DOT  makes  this  classification  on 


the  basis  of  its  test  results.  When  more 
than  90  percent  of  the  devices  tested  in  a 
package  explode  practically 
simultaneously,  they  are  classified  as 
Class  A  detonators.  Class  A  detonators, 
as  packaged,  are  more  likely  to  mass 
detonate  than  Class  C  detonators.  Extra 
caution  must  be  exercised  when  storing, 
transporting  or  using  Class  A 
detonators. 

"Electric  blasting  cap."  The  proposed 
rule  deletes  this  definition  because  the 
term  "electric  blasting  cap"  is  readily 
understood  by  persons  in  the  mining 
community  who  use  and  handle 
explosives. 

"Explosive."  The  proposed  definition 
clarifies  the  existing  definition  by 
stating  that  the  DOT  document 
referenced  is  a  1986  publication.  It  is 
proposed  to  continue  to  use  the  DOT 
classification  of  materials  to  determine 
those  substances  that  are  to  be  treated 
as  explosives  and  blasting  agents.  The 
classification  is  used  industry-wide  and 
provides  an  accurate  grouping  of 
materials  having  similar  characteristics 
as  determined  through  DOT  tests.  The 
labeling  of  explosives  according  to  this 
classification  is  in  widespread  use  and 
provides  an  effective  identification 
system.  Classification  labels  are  placed 
on  products  by  the  manufacturer  and 
are  present  when  these  products  are 
brought  onto  mine  property.  Mine 
operators  are  familiar  with  these  labels 
and  can  readily  identify  the  nature  of 
the  explosive  material. 

The  Agency  is  aware  that  DOT  is 
proposing  to  revise  its  existing 
classification  system  for  packaging  of 
hazardous  substances  (52  FR  16482.  May 
5, 1987  and  52  FR  42772.  November  6. 
1987).  In  these  dociunents.  DOT  states 
that  work  has  begun  in  another 
rulemaking  action  to  address  the  testing, 
classing  and  packaging  of  explosives 
and  that  a  notice  of  proposed 
rulemaking  will  be  issued.  MSHA  is 
following  these  rulemakings  closely. 
Upon  publication  of  a  final  rule 
amending  the  existing  explosives 
classification  system,  MSHA  will 
determine  the  advisability  of 
incorporating  the  new  classification 
scheme  into  its  rule. 

"Explosive  material."  This  newly 
defined  term  includes  "explosives," 
"blasting  agents"  and  "detonators"  as 
explosive  material  and  is  used  many 
times  throughout  the  proposed  rule.  It 
eliminates  repetition  of  the  terms 
"explosives",  "blasting  agents",  and 
"detonators"  and  allows  for  the  deletion 
of  the  introductory  application 
statement  appearing  as  existing 
standard  56/57.6000. 
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"FlashpoinL"  The  proposed  rule 
adopts  the  definition  used  in  Subpart  C 
Fire  Prevention  and  Control,  Section  56/ 
57.4000.  This  definition  conforms  with 
the  definition  of  "flash  point"  in  the 
National  Fire  Protection  Association's 
"Flammable  and  Combustible  Liquid 
Code."  NFPA  30-1961.  Flash  point  is 
defined  as  the  minimum  temperature  at 
which  a  liquid  releases  sufficient  vapor 
to  form  a  flammable  vapor-air  mixture 
near  the  surface  of  the  liquid. 

"Igniter  cord."  The  proposed 
definition  is  retained  with  editorial 
changes.  The  definition  is  necessary  to 
avoid  confusion  with  other  initiating 
devices. 

"Laminated  partition."  In  response  to 
comments  received,  MSHA  has  added 
this  definition  to  clarify  what  may  be 
used  as  an  equivalent  alternative  to  four 
inches  of  hardwood  separating 
detonators  from  other  explosive 
material.  MSHA  clarified  the  term  in  the 
draft  proposal  by  stating  that  the 
materials  must  be  bonded  and  consist  of 
minimum  nominal  dimensions.  The 
definition  is  derived  from  the  INfE 
Pamphlet  Number  2Z  January  1. 1985. 
The  phrase  "laminated  partition" 
appears  in  standards  57/57.6133  and  56/ 
57.6201. 

"Loading."  The  definition  is  added  to 
standardize  and  clarify  this  important 
aspect  of  blasting  activities.  The  use  of 
"charge"  as  synonymous  with  "load" 
has  resulted  in  some  confusion  within 
the  mining  community.  MSHA  proposes 
the  exclusive  use  of  "load"  as 
descriptive  of  the  process  of  placing 
explosive  material  in  a  hole  or  against 
material  to  be  blasted. 

"Magazine."  The  proposed  rule  would 
delete  the  term  "magazine"  since  it  is 
commonly  understood  in  the  mining 
community.  The  construction 
requirements  for  a  surface  magazine 
appear  in  proposed  standard  56/57.6132. 

"Mass  Detonation."  The  draft 
proposal  definition  of  "mass  detonation" 
is  deleted  because  the  term  is  not  used 
in  the  proposed  rule. 

"Misfire."  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned.  The  proposed  definition 
substitutes  the  terms  "explosive 
material"  for  "blasting  charge"  and 
"detonate"  for  "explode"  for 
consistency  in  terminology.  Misfires 
have  occurred  for  a  variety  of  reasons, 
including  use  of  inappropriate,  damaged 
or  deteriorated  explosive  material. 

"Multi-purpose  dry-chemical  fire 
extinguisher".  The  proposed  rule  adopts 
the  definition  used  in  Subpart  C  Fire 
Prevention  and  Control  S  56/57 .400a 
which  defines  multi-purpose  dry- 
chemical  fire  extinguishers  as  those 
meeting  at  least  the  nationally 


recognized  criteria  for  extinguishers 
with  a  2-A:10-*:C  ratmg.  These 
extinguishers  are  appropriate  for  use  on 
fires  involving  combustible  solids, 
flammable  and  combustible  liquids,  and 
electric  equipment.  Approval 
organizations  such  as  die  Underwriters 
Laboratories,  Inc.  and  the  Factory 
Mutual  Research  Corporation  test  and 
list  fire  extinguishers  meeting  this  rating. 
Because  fire  equipment  manufacturers 
designate  the  weight  of  dry-chemical 
agent  in  an  extinguisher  by  "nominal" 
weight  rather  than  by  "minimum" 
weight,  the  definition  uses  the  term 
"nominal"  and  clarifies  that  the  nominal 
weight  must  be  at  least  4.5  pounds. 

"Non-electric  delay  blasting  cap".  The 
proposed  rule  deletes  the  existing 
definition  because  the  term  "non-electric 
delay  blasting  cap"  is  not  used  in  the 
proposal. 

"Powder  chest".  The  proposed  rule 
deletes  the  existing  definition  for  the 
term  "powder  chest"  since  it  is 
commonly  understood  in  the  mining 
community,  and  the  construction 
requirements  for  a  powder  chest  are 
contained  in  standard  56/57.6132. 

"Safety  switch".  The  proposed  rule 
makes  editorial  revisions  to  the  existing 
definition  of  "safety  switch"  for  clarity 
and  consistency. 

"Water  gel"  or  "Slurry".  The  proposed 
rule  deletes  the  existing  definition  of 
water  gel  because  the  term  is  not  used  in 
the  proposal.  The  proposed  rule 
editorially  revises  the  existing  definition 
of  slurry. 

"Working  place".  The  proposed  rule 
deletes  the  existing  definition  since  the 
term  is  not  used  in  any  proposed 
standard. 

G.  Section-by-Section  Analysis 

The  following  analysis  examines  the 
proposed  rule  and  its  effect  on  existing 
standards. 

Storage — Surface  and  Underground 

Section  56/57.6100    Separation  of 
explosive  material. 

This  proposed  standard  combines  and 
clarifies  existing  standards  56/57.6002 
and  56/57.6008  and  expands  the 
coverage  of  56/57.6008  to  include  all 
forms  of  blasting  agents  rather  than  only 
ammonium  nitrate-fuel  oil  (ANFO). 
Existing  standard  56/57.6002  addresses 
the  need  to  store  detonators  away  from 
explosives  and  blasting  agents  because 
of  the  sensitivity  of  detonators. 
Paragraph  (a)  of  the  proposed  standard 
would  require  continuation  of  this 
practice.  Storing  detonators  separately 
would  rf^duce  the  chances  of  accidental 
detonation  of  other  explosive  material. 


Existing  standard  56/57.6008  deals 
with  the  contamination  of  explosive 
materials  by  ingredients  such  as  fuel  oil 
(from  ANFO  mixes)  and  other  blasting 
agents.  This  contamination  could  cause 
deterioration  of  the  explosive  materials 
and  lead  to  misfires.  In  paragraph  (b)  of 
the  proposed  standard.  MSHA  adopts 
the  language  suggested  by  one 
commenter  to  apply  the  standards  to 
other  blasting  agents  in  addition  to 
ANFO.  This  is  necessary  to  keep  pace 
with  new  forms  of  blasting  agents 
introduced.  One  commenter  suggested 
that  the  word  "physically"  be  retained 
in  the  proposed  standard.  However, 
since  any  separation  must  be 
"physical",  it  is  not  necessary  to  use  the 
term. 

Section  56.610    Areas  around  storage 
facilities 

The  proposed  standard  clarifies  the 
intended  coverage  of  existing  standard 
56/57.6005.  The  standard  addresses  the 
combustion  hazards  which  can  exist 
near  a  magazine  from  either  the  natural 
growth  of  vegetation  or  the 
accumulation  of  other  materials  which 
would  support  combusion.  Fires 
believed  to  be  initiated  by  nearby 
lighting  strikes  have  resulted  in  the 
explosions  of  several  magazines.  For 
this  reason,  it  is  imperative  to  keep 
areas  around  magazines  clear  of 
combustible  materials.  The  proposed 
rule  requires  the  clearance  of 
combustible  materials  from  areas 
surrounding  magazines  and  facilities 
which  store  explosive  material.  The 
language  of  the  standard  conforms  with 
BATE  regulations  (27  CFR  55.215 
Housekeeping),  and  with  IME, 
Publication  No.  3,  "Suggested 
Regulations"  (Sec  5.6  r  and  s).  1965 
edition.  There  appears  to  be  a  general 
consensus  in  the  explosive  community 
that  150*  F  is  an  excessive  and 
potentially  dangerous  temperature  for 
explosive  material.  In  some  cases, 
tempetures  much  below  150*F  have  been 
shown  to  be  a  hazard.  Paragraph  (a) 
reflects  a  consideration  that  low 
intensity  rubbish,  brush,  and  dry  grass 
fires  would  not  normally  exceed  this 
temperature  at  the  magazine  if  a  25  foot 
clearance  is  maintained.  Paragraph  (b) 
requires  a  separation  of  50  feet  between 
storage  facilities  and  stored 
combustibles,  such  as  mine  timbers  and 
fuels.  Fires  from  these  sources  noramlly 
bum  with  higher  intensity,  and 
distances  greater  than  those  needed  for 
protection  from  rubbish  and  brush  fires 
are  required  to  assure  than  an  excessive 
temperature  is  not  reached.  Both  of 
these  distances  are  the  recognized 
industry  consensus  figures  as  published 


in  the  National  Fire  Protection 
Association  (NFPA)  Code  495.  Chapter 
3.  Section  6-6, 1985  edition,  as  well  as  in 
other  BATF  and  IME  publications. 

In  addition,  combustible  liquids  have 
occasionally  been  stored  in  the  vicinity 
of  a  storage  facility.  MSHA  is 
considering  additional  language  to 
require  that  ground  around  storage 
facilities  slope  away  for  drainage,  as  a 
precaution  in  case  a  tank  containing 
combustible  liquid  ruptures.  The  Agency 
solicits  specific  comment  on  this  issue. 

The  phrase  relating  to  "unnecessary 
combustible  materials"  is  deleted  since 
no  combustible  material  should  be 
allowed  to  accumulate  or  be  stored  near 
magazines.  Live  trees  10  feet  or  taller 
are  less  combustible  than  the  other 
substances  covered  by  the  standard. 
Removal  of  these  trees  is  not  required. 

Section    56/57.6102    Storage  practices 

This  propsoed  standard  addresses  the 
storage  of  explosive  material  in 
magazines,  and  combines  existing 
standards  56/57.6007  and  56/57.6011. 
Under  the  proposal,  explosive  material 
would  be  stored  in  a  stable  manner,  not 
more  than  eight  (8)  feet  high  with  the 
brand  and  grade  readily  identifiable. 
Explosive  material  shall  also  be  stored 
in  a  manner  which  facilitates  use  of  the 
oldest  stock  first.  Implementation  of 
these  requirements  would  minimize  the 
migration  of  sensitizing  agents  within 
storage  containers  and  assure  that 
explosive  materials  are  not  crushed  or 
dropped,  possibly  resulting  in  unplanned 
detonation.  The  requirements  also 
assure  stability  of  the  stacked  explosive 
material,  while  providing  ease  of 
handling  and  ready  identification.  Many 
of  the  explosive  materials  on  the  market 
today  have  a  predetermined  shelf  life. 
Misfires  have  occurred  as  a  result  of 
using  outdated  stock.  The  requirement 
for  storage  to  facilitate  the  rotation  of 
stock  addresses  this  hazard.  The 
existing  requirement  in  56/57.6007 
relating  to  the  storage  of  explosive 
material  with  "top  sides  up"  is  deleted. 
While  this  language  is  intended  to 
further  the  stability  of  the  stacked 
material,  the  Agency  believes  paragraph 
(c)  of  the  proposed  standard  requiring 
storage  in  a  stable  manner  assures 
stability. 

The  proposal  requires  that  explosives 
be  stored  in  closed  nont»)nductive 
containers  except  that  nonelectric 
detonating  devices  may  be  stored  on 
nonconductuve  racks.  Existing  standard 
56/57.6011  requires  explosive  material 
containers  to  be  closed.  Several  existing 
standards  including  §  §  56/57.6020, 
57.6050,  and  57.6056  address  the 
nonsparking  and  nonconductive  nature 
of  containers.  Comenters  noted  that  this 


requirement  would  prohibit  accepted 
safe  practices  such  as  storing  delay 
connectors  in  labeled,  open  bins  and 
opening  containers  of  rolled  detonating 
cord  to  cut  and  remove  specific  lengths. 
The  nonconductive  containers  and 
nonconductive  rack  requirements  of  this 
standard  provide  protection  equivalent 
to  closed  containers  and  allow  for 
deletion  of  this  requirement  with  respect 
to  nonelectric  detonating  devices.  The 
term  "explosive  material"  is  used  for 
uniformity  with  other  standards  and 
adds  clarity.  Consistent  with 
commenters'  suggestions,  the  title  has 
been  revised. 

BATF  requires  that  a  record  be  kept  of 
the  inventory  of  many  storage  facilities 
because  of  the  possibility  of  theft  and 
subsequent  use.  This  recordkeeping 
requirement  is  not  contained  in  the 
MSHA  regulation  because  it  does  not 
pertain  to  the  on-site  safety  of  miners  at 
work. 

Sections  56/57.6130    Storage  facilities 

Existing  standard  56/57.6001    '  :tes 
that  detonators  and  explosives  -iher 
than  blasting  agents  shall  be  stored  in 
magazines.  The  proposed  rule  also 
addresses  storage  facilities  for  blasting 
agents  in  recognition  of  the  many  new 
types  of  products  on  the  market.  The 
proposal  contains  the  general 
requirements  for  magazines,  bins,  tanks, 
and  certain  other  facilities  such  as 
droptrailers,  which  would  allow  for  the 
storage  of  blasting  agents  in  these 
facilities.  MSHA's  preproposal  included 
new  language  requiring  that  facilities  be 
"well-ventilated."  Commenters 
recommended  use  of  the  term 
"ventilated",  stating  that  "well- 
ventilated"  was  vague.  MSHA  adopts 
this  suggestion,  and  notes  that  it  is 
consistent  with  existing  ventilation 
requirements  of  BATF.  MSHA  also 
adopts  the  phrase  in  paragraph  (c) 
suggested  by  one  commenter  that  bins 
or  tanks  be  "  *  *  *  locked  or  attended, 
or  otherwise  made  inaccessible  to 
unauthorized  entry." 

In  addition.  MSHA  solicits  comment 
on  an  alternative  to  requiring 
compliance  with  specific  Tables  of 
Distances.  This  alternative  would 
require  that  storage  facilities  be  located 
so  that,  in  the  event  of  an  explosion, 
they  will  not  create  a  hazard  to 
occupants  in  mine  buildings  and  will  not 
damage  mine  openings,  mine  ventilation 
fans,  dams  or  electric  substations.  The 
MSHA  Tables  of  Distances  could  be 
included  as  a  nonmandatory  appendix 
to  give  guidance  to  mine  operators.  This 
option  would  ensure  that  hazards  would 
not  occur,  while  giving  operators  the 
flexibility  to  use  barriers  to  other  means 
of  protection  as  well  as  distance. 


Sections  56.6131  and  57.6131    Location 
of  storage  facilities 

Existing  standard  56/57.6020 
addresses  construction,  location  and 
housekeeping  criteria  for  surface 
magazines  and  incorporates  by 
reference  the  IME  "American  Table  of 
Distances".  Proposed  standard  56/ 

57.6131  addresses  the  location  of  surface 
magazines.  Proposed  standard  56/ 

57.6132  addresses  construction  and 
housekeeping  criteria  for  surface 
magazines.  Commenters  suggested 
deletion  of  the  incorporation  because 
the  subject  is  covered  by  BATF 
standards  which  are  enforced  by  MSHA 
under  an  Interagency  Agreement.  BATF 
regulations  include  the  "American  Table 
of  Distances",  the  "Table  of  Distances 
for  Storage  of  Low  Explosives",  and  the 
"Table  of  Separation  Distances  of 
Ammonium  Nitrate  and  Blasting  Agents 
from  Explosives  or  Blasting  Agents". 
These  tables  principally  address  the 
safety  of  individuals  off  the  mine 
property.  They  have  been  deleted  from 
the  proposed  standard  which  is 
restructured  to  provide  increased  safety 
for  miners  at  the  mine  site. 

MSHA  is  proposing  to  include  Us  own 
tables  of  separation  distances  as 
Appendix  I  of  this  Supart.  The  IME 
"American  Table  of  Distances".  May 
1983.  and  the  National  Fire  Protection 
Association  (NFPA)  'Table  of 
Separation  Distances"  (NFPA  492-1976) 
as  published  in  NFPA  495-1985.  form  the 
basis  of  the  MSHA  tables.  It  should  be 
emphasized  that  the  MSHA  tables  are 
specifically  developed  for  hazards 
unique  to  the  mining  environment.  The 
IME  and  NFPA  tables  remain  a  primary 
source  of  separation  distances  in  other 
situations  and  should  be  referred  to  in 
those  cases.  MSHA's  tables  would  not 
conflict  with  BATF  regulations,  which 
the  Agency  will  continue  to  enforce 
under  an  interagency  agreement. 

MSHA  recognizes  that  some  mines  do 
not  have  sufficient  surface  area  to 
comply  with  the  tables.  For  these  mines. 
MSHA  allows  an  exception  based  on 
performance  criteria.  The  criteria  are 
intended  to  provide  protection  from  the 
hazards  of  a  surface  storage  facility 
detonation.  Such  a  detonation  could 
endanger  mine  employees  in  nearby 
buildings.  It  could  also  pose  a  danger  to 
other  employees,  especially 
underground  miners,  if  a  mine  opening, 
electric  substation,  dam  or  mine 
ventilation  fan  were  damaged.  The 
standard  requires  a  mine  operator  to 
take  these  hazards  into  consideration 
when  selecting  a  storage  facility 
location.  In  addition  to  natural  or 
artificial  barriers,  features  such  as  the 
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natural  topography  of  the  ground  can  be 
considered  in  determining  the  location 
of  the  facility  when  it  is  not  possible  to 
comply  with  the  tables.  An  example  of 
an  acceptable  location  could  be  within 
natural  earth  formations  outside  the 
blast  area.  Another  could  be  a  storage 
facility  placed  in  an  excavation  into  the 
toe  of  a  highwall  in  an  abandoned 
portion  of  the  mine.  MSHA  is 
specifically  soliciting  comments  on  the 
appropriateness  of  its  tables,  the 
specific  distances  referenced  in  the 
tables  and  examples  were  deviations 
from  the  tables  might  be  necessary. 

Paragrpah  (b)  addresses  inadvertent 
damage  to  a  magazine  and  detonation  of 
its  explosive  material  contents  caused 
by  flyrock  from  a  blast  or  by  electrical 
sources  generated  from  severed 
powerlines.  The  requirement  that 
storage  facilities  be  located  outside  of 
the  blast  area  is  a  new  proposal  to 
address  the  accidents,  fatalities  and 
injuries  that  have  occured  in  recent 
years  from  flyrock. 

The  existing  requirement  for  location 
of  magazines  "away  from"  powerlines  is 
clarified  in  this  proposal  as  "a  sufficient 
distance  from  powerlines  so  that  the 
powerlines,  if  damaged,  would  not 
contact  the  storage  facility."  This 
proposal  provides  assurance  that 
energized  powerlines,  when  severed  by 
an  accident  or  a  storm,  will  not  cause  a 
fire  at  the  storage  facility  or  introduce 
an  electrical  current  which  could  cause 
detonation  of  its  contents. 

All  blasting  agents  can  be  affected  by 
heat  generated  from  electric  sources  and 
therefore  are  included  in  the  coverage  of 
this  standard.  The  reference  to  fuel 
storage  areas  in  the  existing  standard 
has  been  deleted  and  is  addressed  in 
proposed  standard  56/57.6101. 

The  Agency  believes  that  there  will  be 
a  little  or  no  additional  cost  associated 
with  the  proposed  requirement.  MSHA 
requests  data  to  determine  whether  any 
facilities  will  be  affected  by  the  changes 
in  the  proposed  rule. 

Section  56/57.6132    Magazine 
requirements 

Existing  standard  56/57.6020 
addresses  construction,  location  and 
houskeeping  critieria  for  surface 
magazines.  Proposed  standard  56/ 

57.6131  addresses  the  location  of  surface 
magazines.  Proposed  standard  56/ 

57.6132  addresses  construction  and 
housekeeping  criteria  for  surface 
magazines. 

Paragraphs  (a)  and  (b)  of  the  proposed 
standard  modify  paragraph  (c)  of  the 
existing  standard.  The  structural 
integrity  requirements  of  paragraph  (a] 
art  proposed  as  suggested  by 
commenters.  the  magazine  must  provide 


protection  of  its  contents  from  the 
elements  and  from  potential  impact 
which  could  alter  the  sensitivity  of  the 
explosive  material  or  cause  a 
detonation.  A  structurally  sound 
magazine  also  enhances  safety  by 
contributing  to  the  security  of  the  stored 
explosive  materials. 

Paragraph  (b)  of  the  proposed  rule 
contains  requirements  which  provide 
protection  from  the  sparks  and  heat  of 
nearby  fires  which  could  cause  a 
detonation. 

Paragraph  (c)  addresses  the  hazard  of 
magazine  detonation  by  the  impact  of  a 
bullet  on  the  explosive  materials  stored 
within.  The  large  quantities  of  materials 
stored  magnify  the  destructive  forces 
which  are  generated  if  a  detonation 
occurs.  Three  of  the  last  ten  jnagazine 
explosions  were  caused  by  bullets 
penetrating  the  magazine.  Various 
methods  for  achieving  bullet  resistance 
are  detailed  in  BATF  regulations  and 
IME  Safety  Library  Publication  No.  3. 
These  documents  are  commonly  used  to 
evaluate  what  is  an  acceptable  level  of 
bullet  resistance.  They  do  not  include 
the  word  "reasonably".  For  that  reason 
the  proposed  standard  deletes  the  word 
"reasonably"  which  appears  in  the 
existing  standard. 

Paragraph  (d)  addresses  the  bonding 
and  grounding  of  magazines.  The 
existing  standard  requires  electrical 
bonding  and  grounding  if  constructed  of 
metal.  Several  commenters  suggested 
that  these  requirements  be  deleted. 
MSHA  agrees  with  comments  with 
respect  to  grounding  of  metal  magazines. 
A  metal  magazine  resting  on  the  earth 
will  likely  dissipate  static  electricity 
without  a  grounding  rod.  Secondly, 
metal  structures  are  an  effective  shield 
from  lightning  and  offer  a  satisfactory 
path  to  earth  when  the  metal  is  resting, 
uninsulated,  on  the  ground.  A  Bureau  of 
Mine's  research  contract  report, 
"Evaluation  of  Surface  Storage  Facilities 
for  Explosives,  Blasting  Agents  and 
Other  Explosive  Material",  June  1, 1983. 
concluded  that  metal  magazines  do  not 
have  to  be  grounded  and  recommended 
that  metal  portions  of  nonmetal 
magazines  be  bonded  together  and 
grounded  to  assure  that  all  metal 
portions  are  at  the  same  electrical 
potential.  The  proposed  rule  deletes  the 
requirement  for  grounding  of  metal 
magazines  but  requires  that  metal 
portions  of  nonmetal  magazines  be 
bonded  and  grounded  to  prevent 
internal  build-up  of  electrical  energy 
which  could  detonate  the  explosive 
material  stored.  The  proposal  also 
clarifies  that  welds,  rivets  and  securely 
tightened  bolts  are  acceptable  methods 
for  magazine  bonding. 


Paragraph  (e)  requires  that  the 
magazines  have  nonsparking  materials 
on  the  inside.  Sparking  material  is 
prohibited  inside  a  magazine  because  of 
the  potential  for  a  spark-generated 
detonation  of  the  magazine  contents. 
This  provision  editorially  revises  the 
existing  standard. 

Paragraph  (f)  addresses  the  need  for 
ventilation  in  a  magazine.  The  existing 
standard  requires  "*  *  *  adequate  and 
effectively  screened  ventilation 
openings  near  the  floor  and  ceiling".  The 
performance-oriented  proposed 
standard  provides  that  the  magazine 
must  be  ventilated  to  control  dampness 
and  excessive  heating.  Dampness 
increases  the  likelihood  of  deterioration 
and  misfires.  Excessive  heat  or  fumes 
increase  the  likelihood  fo  detonation  or 
deterioration  of  explosive  material. 

Paragraph  (g)  editorially  modifies  the 
existing  standard  which  requires  danger 
signs  to  be  located  so  that  a  bullet 
passing  through  the  face  of  the  sign  will 
not  strike  the  magazine. 

Paragraph  (h)  of  the  existing  standard 
requires  that  magazines  be  "kept  clean 
and  dry  in  the  interior,  and  in  good 
repair".  The  reference  to  "good  repair" 
has  been  deleted  from  the  proposed  rule 
because  it  is  covered  by  the 
"structurally  sound"  requirements  of 
paragraph  (a).  The  proposed  rule  retains 
the  "clean  and  dry"  requirements  in 
paragraph  (h)  however,  in  recognition  of 
two  concerns.  First,  if  accumulations  of 
rain,  snow,  and  mud  are  not  removed, 
they  may  contaminate  the  explosive 
materials  and  alter  their  chemical 
nature.  Improper  detonation  can  result. 
In  addition,  blasting  agents  are  often 
stored  in  these  magazines  with  more 
sensitive  explosives.  Minor  spills  of 
blasting  agents  which  occur  during 
handling  in  the  magazine  must  be 
cleaned  up  to  prevent  contamination  of 
the  explosives. 

Paragraph  (i)  is  a  new  provision  which 
addresses  fire  and  explosion  hazards 
that  can  exist  from  improper  lighting 
equipment  installed  in  a  magazine.  This 
proposal  is  consistent  with  the  BATF 
requirement  which  allows  battery- 
activated  safety  lights  or  battery- 
activated  safety  lanterns  in  explosives 
storage  magazines.  The  IME  Publication 
#3.  §  5.4.5,  provides  guidance  for  safe 
lighting  of  a  magazine. 

Paragraph  (j)  editorially  revises  the 
existing  requirement  dealing  with  the 
fire  and  explosion  hazards  that  can  exist 
with  improper  heating  devices  in 
magazines.  The  standard  would  allow 
heating  of  magazines  in  a  manner  which 
assures  that  hazards  will  not  be 
introduced  into  the  magazine.  The  IME 


Publication  #3,  9  5.4.5,  provides 
guidance  for  safe  heating  of  a  magazine. 

Paragraph  (k)  editorially  revises 
existing  paragraph  (h)  which  requires 
that  magazines  be  kept  locked  securely 
when  left  unattended.  This  provision  is 
designed  to  protect  against  vandalism. 

Paragraph  (1)  permits  storage  of 
essential  nonsparking  equipment  needed 
to  clean,  maintain  and  operate  the 
facility.  The  existing  standard  does  not 
allow  any  extraneous  material  in  the 
magazine.  Allowing  essential  equipment 
to  be  stored  in  the  magazine  would  not 
affect  the  safe  storage  of  explosive 
material,  but  would  assure  that  the 
magazine  is  effectively  maintained. 

Section  56/57.6133    Powder  chests 

This  proposed  standard  modifies 
existing  standard  56/57.6159  concerning 
stationary  of  mobile  powder  chests  for 
the  short-term  storage  of  limited 
quantities  of  explosive  material.  The 
exisiting  standard  applies  to  both 
surface  and  underground  operations. 
The  proposed  standard  applies  only  to 
surface  areas  since  proposed  standard 
57.6161  deals  with  auxihary  storage 
facilities  underground. 

Paragraphs  (a),  (b),  (c),  (d),  and  (f)  of 
the  existing  standard  have  been  edited 
for  clarity  and  appear  in  the  proposed 
standard  without  substantive  change  as 
paragraph  (a).  Paragraph  (e)  of  the 
existing  standard  is  revised  and  set  out 
as  proposed  paragraph  (b).  The 
proposed  standard  permits  alternative 
methods  for  the  storage  of  detonators 
depending  on  their  classification  by  the 
DOT.  The  agency  recognizes  that  when 
dealing  with  small  quantities  of  Class  C 
detonators,  protection  can  be  achieved 
with  4-inches  of  hardwood,  laminated 
partition  or  equivalent. 

Some  commenters  requested 
clarification  of  the  word  "equivalent"  in 
the  phrase  "4-inche8  of  hardwood  or  the 
equivalent".  MSHA  added  the  defined 
term  "laminated  partition"  as  an 
example  of  equivalent  protection  but 
has  also  retained  "equivalent"  to  allow 
for  advances  in  mining  technology  and 
flexibility  in  compliance. 

Storage — ^Underground  Only 

Section  57.6160    Main  facilities 

MSHA  recognizes  that  underground 
storage  of  explosive  material  is  a 
common  practice.  This  new  provision 
addresses  hazards  associated  with  the 
improper  storage  and  location  of  main 
underground  facilities.  The  inherently 
hazardous  nature  of  stored  explosives 
necessitates  that  certain  safety 
precautions  be  taken,  particularly  in  a 
mine  environment  which  may  contain 
high  electric  cun«nt,  conductive  ore 


bodies,  heavy  equipment  and  nearby 
activity. 

The  proposed  standard,  in  response  to 
pubhc  comment,  omits  certain  draft 
proposal  language.  The  draft  proposal 
required  that  facilities  be  located  so  that 
fumes  could  not  course  to  working 
places.  Fumes  from  explosive  materials 
stored  in  a  wellmaintained  facility 
present  no  problem  when  the  facility 
and  the  mine  are  ventilated.  However, 
the  proposal  provides  that  the  main 
facility  shall  be  located  so  that  a  fire  or 
explosion  in  the  storage  facilities  will 
not  prevent  escape  of  miners  from  the 
mine.  The  requirements  of  this  standard 
are  taken  from  Bureau  of  Mines  Circular 
54,  and  IME  Safety  Library  publications. 
The  distances  in  the  Bureau  of  Mines 
circular  have  been  in  effect  diuing  the 
times  when  the  modes  of  transportation 
in  underground  mines  have  evolved. 
Various  modes  of  transportation  have 
differing  potential  for  impact  on  storage 
facilities.  These  distances  have  proven 
effective  for  rail  haulage  and  more 
recently  diesel-powered  rubber-tired 
haulage. 

Section  57.6161    Auxiliary  facilities 

This  proposed  standard  combines 
existing  standards  57.6027,  57.6029,  and 
57.6030  which  address  facilities  used  to 
store  explosive  material  necu'  work 
places.  This  standard  is  consistent  with 
the  general  practice  in  the  mining 
community  of  providing  wooden,  box- 
type  facilities  near  the  work  place. 
Paragraph  (a)  would  allow  alternatives 
to  "box-type"  facilities  addressed  in 
existing  standards  57.6027  and  57.6029 
by  permitting  the  use  of  other  facilities 
which  provide  equivalent  impact 
resistance  and  confinement.  Original 
shipping  containers  often  provide  some 
degree  of  protection  and  confinement 
during  transportation.  However, 
construction  of  paper  and  plastic 
products  does  not  adequately  protect 
the  contents  from  deterioration  caused 
by  impact  and  moisture  in  the  mining 
environment  during  auxiliary  storage. 

Auxiliary  storage  facilities  are  used  in 
areas  other  than  "working  faces",  the 
phrase  appearing  in  existing  standard 
57.6027.  For  example,  explosive  material 
is  occasionally  stored  nearcrushers  and 
chutes.  MSHA  has  substituted  the 
phrase  "work  places"  since  precautions 
are  necessary  wherever  explosive 
materials  are  stored. 

Paragraphs  (b)(1).  (b)(2).  (b)(5).  (b)(6) 
and  (b)(9)  are  taken  from  the  existing 
standards  and  provide  that  auxiliary 
faciUties  be  posted  and  protected 
against  environmental  conditions  such 
as  sparks,  moisture,  and  detonation 
from  other  storage  facilities.  The  25  foot 
separation  distance  in  paragraph  (b)(9) 


is  taken  from  Bureau  of  Mines  Circular 
54  and  provides  assurance  that 
accidentally  initiated  detonators  will  not 
influence  the  other  stored  explosive 
material. 

Paragraphs  (b)(3)  and  (b)(4)  are  new 
provisions  designed  to  protect  the 
contents  of  auxiliary  storage  facilities 
from  expostve  to  the  mine  environment 
and  particularly  to  prevent  moisture 
from  contaminating  and  desensitizing 
the  contents.  Paragraph  (b)(7)  is  a  new 
provision  addressing  hazards  which 
occur  when  equipment  or  electrical 
charges  contact  the  explosive  materials. 
The  15  foot  separation  from 
haulageways  and  electrical  equipment  is 
less  than  that  for  main  storage  facilities 
but  assures  clearance  and  separation 
near  auxiliary  facilities.  Since  generally 
the  size  of  equipment  and  the  electrical 
current  would  be  less  in  these  areas 
than  in  areas  near  main  storage 
facilities,  less  clearance  and  separation 
would  be  required. 

Paragraph  (b)(8]  is  a  new  provision 
limiting  the  amount  of  explosive 
material  stored  in  auxihary  facilities 
near  the  underground  woric  site.  These 
facilities  being  near  work  areas  are 
exposed  to  harsher  conditions  than  a 
main  storage  facility.  They  may  be 
subjected  to  rougher  handling, 
environmental  factors  such  as  water, 
and  the  potential  to  be  struck  by  mine 
equipment,  and  a  restriction  on  quantity 
is  warranted. 

One  commenter  stated  that  the  two- 
day  supply  restriction  contained  in  the 
preproposal  draft  could  create 
significant  logistical  problems.  After 
reevaluating  the  amounts  of  explosive 
materials  used  at  an  individual  work 
site,  the  size  and  material  handling 
capabilities  of  the  affected  mines,  and 
the  protection  provided  by  the 
construction  requirements  for  the 
auxiliary  facility,  MSHA  proposes  to 
increase  the  storage  limit  to  a  one-week 
supply.  This  hmit  will  minimize  the 
hazards  of  unplanned  detonation  of 
large  amounts  of  explosives  by  work 
site  activities  and  protect  the  stored 
materials  from  deterioration,  while 
permitting  efficient  scheduling  of 
explosive  materials  delivery  to  work 
areas  throughout  the  mine. 

MSHA  estimates  that  5  percent  of  the 
facilities  contain  an  average  supply  of 
two  weeks  of  explosive  material.  To 
comply  with  the  proposal,  these  mines 
would  increase  their  deliveries  from  28 
times  per  year  to  52  times  per  year.  An 
average  of  additional  hours  per  delivery 
is  required.  The  additional  annual 
operating  cost  for  small  mines  would  be 
$17,761  and  for  large  mines,  $51,985. 
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MSHA  solicits  comments  on  these 
preliminary  estimates. 

MSHA's  preliminary  analysis  has  not 
attributed  any  benefits  to  this  new 
requirement  because  none  of  the  injuries 
or  fatalities  that  occurred  in  the  past  ten 
years  would  have  been  prevented  by 
compliance.  Hence.  MSHA  solicits 
comments  on  any  benefits  resulting  from 
it. 

Paragraph  (b)(10)  is  a  new 
requirement  which  addresses  situations 
where  unauthorized  access  can  be 
gained  to  an  underground  work  site 
during  times  when  the  mine  is  not 
working  or  is  occupied  by  a  few  workers 
in  areas  where  the  auxiliary  facilities 
are  not  present.  The  locked  facility  will 
assure  that  on-site  miners  and 
subsequently  returning  miners  will  not 
be  endangered  by  unauthorized  use  of 
the  stored  explosive  materials. 

Transportation 

Section  56/37.6200    Delivery  to  storage 
or  blast  site  areas 

The  proposed  standard  modifies 
language  addressing  the  need  to  avoid 
delay  in  the  transportation  of  explosive 
materials  to  the  blast  site  or  storage 
facility.  The  phrase  in  existing  §  56/ 
57.6048  "*  *  *  over  routes  and  at  times 
that  expose  a  minimum  number  of 
persons"  has  been  deleted  since  it  has 
resulted  in  some  unnecessarily 
circuitous  routes  being  used,  possibly 
increasing  the  overall  risk. 

Section  56/57.6201    Separation  of 
explosive  material 

Existing  standard  56/57.6040  requires 
that  explosives  and  detonators  be 
transported  in  separate  vehicles  unless 
separated  by  4-inches  of  hardwood  or 
the  equivalent,  and  makes  no  distinction 
between  Class  A  and  Class  C 
detonators.  The  proposed  rule 
distinguishes  between  Class  A  and 
Class  C  detonators  and  specifies  the 
transportation  requirements  for  each. 

MSHA's  preproposal  draft  would 
have  prohibited  a  detonator  subject  to 
mass  detonation  (a  Class  A  detonator) 
from  being  transported  in  the  same 
vehicle  or  conveyance  as  explosives  or 
blasting  agents.  Several  commenters 
objected  to  this  prohibition  and 
suggested  that  MSHA  allow  the  use  of 
the  laminated  partition  container 
specified  in  the  IME  Safety  Library 
Publication  22,  "Recommendations  for 
the  Safe  Transportation  of  Detonators  in 
a  Vehicle  with  Certain  Other  Explosive 
Materials."  The  Agency  has  adopted  the 
suggestion  that  the  IME  container  be 
allowed.  However,  to  provide  additional 
protection  from  the  mass  detonation 
hazard,  MSHA  is  also  requiring  that 


appropriate  packaging  be  used 
whenever  Class  A  detonators  are 
transported.  This  packaging,  provided 
by  the  manufacturer,  conforms  with  the 
DOT  requirements  for  transportation  of 
explosive  material.  These  requirements 
limit  the  number  of  detonators,  their 
total  weight  and  their  movement  w'thin 
the  package  and  would  reduce  the 
likelihood  of  mass  detonation.  MSHA's 
proposed  standard  would  prohibit  all 
Class  A  detonators,  and  Class  C 
detonators  in  quantities  of  more  than 
1000,  from  being  transported  in  a  vehicle 
or  conveyance  with  explosives  or 
blasting  agents  unless  the  detonators 
are  maintained  in  the  original  packaging 
as  shipped  from  the  manufacturer  and 
separated  from  the  explosives  or 
blasting  agents  by  4-inches  of 
hardwood,  laminated  partition  or 
equivalent.  The  Institute  of  Makers  of 
Explosives'  Booklet  No.  22  may  be  used 
as  reference  material  for  Class  A  and 
Class  C  detonator  separation. 

A  fire-initiating  detonator  in  the 
vehicle  could  also  detonate  explosives. 
This  hazard  is  greatly  enhanced  if  the 
detonators  are  Class  A.  The  DOT 
classification  of  detonators  as  Class  A 
or  Class  C  is  based  on  tests  involving 
quantities  of  1000  detonators.  Class  A 
detonators  are  likely  to  mass  detonate. 
The  use  of  Class  A  detonators  is 
becoming  more  prominent  with  the 
development  of  safer,  less-sensitive 
explosives  and  blasting  agents.  Class  C 
detonators  are  not  Ukely  to  mass 
detonate.  When  the  detonators  are 
Class  C.  up  to  1000  (the  quantity  tested 
by  DOT)  may  be  transported  with  other 
explosive  material  if  separated  from  the 
explosive  material  by  4-inches  of 
hardwood,  laminated  partition  or 
equivalent.  Class  C  detonators 
transported  in  quantities  of  more  than 
1000  must  be  treated  as  Class  A 
detonators,  in  conformance  with  the 
Institute  of  Makers  of  Explosives' 
Booklet  No.  22. 

The  proposal  retains  the  concept  of 
laminate  construction  but  also  includes 
language  allowing  for  use  of  an 
"equivalent"  protection.  This  language 
provides  flexibility  in  compliance  while 
clarifying  that  a  laminated  partition  is 
acceptable.  MSHA  specifically  solicits 
comments  concerning  the  manner  in 
which  the  separation  of  explosive 
material  and  Class  A  detonators  is 
addressed. 

Vehicles  referred  to  in  this  proposed 
standard  include  carriers  such  as  trucks, 
front-end  loaders,  railcars,  and 
personnel  carriers.  A  conveyance  refers 
to  various  types  of  shaft  and  slope  cages 
used  to  carry  persons  or  materials. 

There  is  little  or  no  additional  cost 
associated  with  the  proposed  standard. 


Some  mines  may  have  to  transport  Class 
A  detonators  separately  if  they  are  not 
maintained  in  their  original  packaging 
as  shipped  and  separated  from 
explosives  by  4-inches  of  hardwood, 
laminated  partition  or  equivalent. 
MSHA  believes  the  cost  to  be  minimal 
and  request  data  to  determine  the 
number  of  affected  mines  and  anv  cost 
that  they  might  incur. 

Section  56/57.6202     Vehicles 

This  proposed  standard  modifies, 
combines  and  clarifies  existing 
standards  56/57.6042;  56/57.6043:  56/ 
57.6044;  56/57.6047;  56/57.6050;  56/ 
57.6053;  56/57.6065;  56/57.6077;  and  56/ 
57.6200.  It  addresses  the  hazard  of  an 
unplanned  detonation  of  explosive 
materials  during  transportation  on  a 
mine  vehicle.  Detonation  can  result  from 
vehicle  fires,  vehicle  accidents,  or 
construction  of  a  vehicle  with 
inappropriate  materials. 

In  paragraphs  (a)(1)  and  (a)(2).  the 
proposal  addresses  construction 
requirements,  warning  signs  and 
operational  safeguards.  The  term 
"suitable"  is  deleted  and  the  term 
"substantially  constructed"  is  replaced 
with  a  more  precise  term  "structurally 
sound."  Several  changes  have  been 
made  to  allow  greater  fiexibility  in 
vehicle  construction.  The  phrase 
"secured  to  a  nonconductive  pallet"  has 
been  added  as  an  alternative  for 
compliance  with  sides  and  tailgate 
requirements. 

Paragraph  (a)(3)  clarifies  MSHA's 
intent  as  to  where  explosive  material 
shall  be  located  during  transportation  by 
vehicle.  The  proposal  would  clarify  that 
the  carrying  of  explosive  material  in  the 
passenger  area  of  a  vehicle  is  not 
permitted. 

Paragraph  (a)(4)  clarifies  existing 
§  56/47.6942  which  requires  more  than 
one  extinguisher  on  vehicles  used  to 
transport  explosive  materials.  The  term 
"suitable"  is  replaced  with  the  phrase 
"multipurpose  dry-chemical  fire 
extinguishers."  Multipurpose  dry- 
chemical  fire  extinguishers  are 
"suitable"  for  fighting  all  classes  of  fires 
that  would  be  expected  to  occur  on  a 
vehicle  used  to  transport  explosive 
materials.  These  vehicles  usually  have 
more  than  one  person  aboard.  Providing 
two  extinguishers  allows  for  more  than 
one  person  to  fight  the  fire.  In  addition, 
tire  fires  can  rekindle  after  the  Hame  has 
been  extinguished  and  the  second 
extinguisher  may  be  needed  for 
resuppression.  When  faced  with  the 
hazards  presented  by  fire  near  explosive 
or  detonators,  the  need  readily  available 
fire  extinguishers  is  of  critical 
importance.  The  presence  of  two  fire 


extinguishers  on  a  vehicle  containing 
explosives  or  detonators  could  greatly 
reduce  response  time  in  fighting  a  fire. 
Under  the  proposal,  an  automatic  fire 
suppression  system  can  be  used  as  an 
alternative  to  one  of  the  extinguishers. 

Paragraph  (a)(5)  is  a  new  provision 
requiring  vehicles  to  be  vented  unless 
transporting  in  bulk.  While  it  may  not  be 
possible  to  vent  bulk  delivery  vehicles. 
it  is  practical  to  vent  other  vehicles 
containing  explosive  material  to  avoid 
the  build-up  of  heat  and  moisture  which 
can  result  in  premature  detonation. 

Existing  standard  56/57.6043  requires 
posting  of  proper  warning  signs  on 
vehicles  containing  explosives  or 
detonators.  Paragraph  (a)(6)  clarifies 
what  "proper"  warning  signs  would  be 
and  is  consistent  with  language  used  in 
other  posting  sections  of  the  proposed 
rule. 

Paragraph  (a)(7)  clarifies  the  phrase 
"necessary  attendants"  used  in  existing 
standard  56/57.6053,  by  substituting  the 
phrase  "persons  necessary  for  handling 
the  explosive  material". 

Paragraph  (a)(8)  combines  existing 
standards  56/57.6065  and  57.6077 
concerning  the  need  to  attend  vehicles 
during  transportation  of  explosive 
material.  Attendance  provides  vehicles 
security  as  well  as  protection  for  nearby 
miners  against  a  runaway  vehicle.  The 
scope  of  the  standard  has  been 
broadened  to  include  blasting  agents. 
While  blasting  agents  are  less  sensitive 
than  explosives,  they  sfill  require 
special  precautions.  The  terms 
"attended"  and  "loading"  are  defined 
terms  in  the  proposed  rule. 

Paragraph  (a)(9)  addresses 
inadvertent  movement  of  parked 
vehicles  containing  explosive  material 
to  prevent  runaway  vehicle  accidents 
which  could  cause  detonation  of  the 
contents.  Paragaraph  (a)(9)(i)  is  taken 
from  existing  standard  56/57.6044.  The 
phrase  "blocked  securely  against 
rolling"  in  existing  standard  56.57.6044, 
is  replaced  by  paragraph  (a)(9)(ii)  which 
requires  wheel  chocking  only  if  the 
possibility  of  movement  exists. 
Paragraph  (a){9)(iii)  is  a  new  provision 
which  allows  the  engine  to  run  while  the 
vehicle  is  parked  if  it  powers  a  device 
being  used  in  the  loading  operation. 
Although  commenters  suggested  that 
paragraph  (a)(9)  duplicates  proposed 
mobile  equipment  standards  56/57.9036 
and  56/57.9037,  it  contains  additional 
specific  requirements  applicable  to  the 
hazards  associated  with  explosive 
material. 

Paragraph  (b)  makes  editorial  changes 
to  existing  standards  56/57.6047  and  56/ 
57.6050  dealing  with  the  hazard  of  spark- 
producing  mate  ial  in  the  cargo  space 
with  explosives  Sparks  produced  during 


transit  or  in  an  accident  could  detonate 
the  entire  load.  MSHA  agrees  with  the 
commenter  who  suggested  that  blasting 
agents  should  not  be  included  in  the 
coverage  since  they  are  not  spark- 
sensitive. 

The  preproposal  requirements 
applicable  to  bulk  dispensing  vehicles 
are  contained  in  paragraph  (c).  Existing 
standard  56/57.6200  deals  with  the 
transportation  and  dispensing  of 
blasting  agents.  The  language  has  been 
written  to  address  the  dispensing  of  all 
types  of  bulk  explosive  material. 

The  proposed  rule  retains  the 
requirement  for  protection  against 
internal  pressure  and  frictional  heat 
when  screw  conveyors  are  used.  This 
protection  addresses  potential  fires  and 
explosions  in  the  vehicle.  In  the  draft 
proposal  MSHA  used  the  word 
"excessive"  to  clarify  the  intended 
degree  of  internal  pressure  and  frictional 
heat  to  be  avoided  in  screw  conveyor. 
MSHA  agrees  with  a  commenter  that 
the  word  "excessive"  is  unnecessary 
and  has  deleted  it  from  the  proposed 
rule.  Commenters  objected  to  draft 
proposal  language  requiring  venting  "to 
allow  free  movement  of  air  around  the 
cargo",  stating  that  such  a  regulation 
would  be  impossible  to  comply  with. 
MSHA  agrees  that  compliance  would  be 
impractical  and  has  deleted  this 
language.  Existing  standard  56/57.6200 
prohibited  zinc  or  copper  exposed  in  the 
cargo  space  when  blasting  agents  are 
transported.  The  proposal  extends  the 
requirement  to  vehicles  used  for 
dispensing  any  type  of  bulk  explosive 
materials.  As  technology  has  evolved, 
bulk  explosive  material  other  than 
blasting  agents  has  sometimes  included 
chemicals  which  can  react  with  zinc  or 
copper. 

Section  56/57.6203    Locomotives 

This  proposal  combines  existing 
standards  56/57.6041  and  56/57.6051 
covering  transportation  of  explosive 
materials  on  top  of  locomotives  and  in 
cars  being  pushed  or  towed  by 
locomotives.  Locomotives  are  normally 
powered  through  direct-current  trolley 
wires,  batteries  or  diesel  engines.  All 
thrt=  sources  have  the  potential  to 
generate  heat  or  sparks  which  could 
cause  a  fire  and  unplanned  detonation 
of  the  explosive  material.  Additionally, 
locomotives  are  not  equipped  with  an 
enclosed  space  for  material  hauling. 
Any  materials  transported  on  top  of  a 
locomotive  are  subject  to  dislodging  and 
subsequent  impact  during  transit  or  in 
an  accident. 

When  explosive  material  is 
transported  in  a  car  being  propelled  by  a 
trolley-powered  locomotive,  a  potential 
for  electrical  sparking  and  short  circuits 
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exist.  These  cars  must  be  covered  and 
electrically  insulated.  In  addition,  fall  of 
ground  or  other  impact  can  present  a 
hazard  to  exposed  explosive  material. 
The  required  cover  would  protect  the 
explosive  material  from  impact. 

Section  56/57.6204    Hoists 

The  proposal  combines  and  clarifies 
existing  standards  56/57.6054,  57.6075 
and  57.6076  and  addresses  hazards 
encountered  when  conveying  explosive 
material  on  hoists.  The  proposal 
broadens  coverage  to  include  surface 
operations.  Many  surface  operations 
such  as  slate  and  dimension-stone  mines 
utilize  hoists  to  allow  miners  to  enter 
and  leave  the  work  area. 

The  proposed  surface  and 
underground  standards  are  identical 
with  the  exception  that  the  underground 
standard  requires  hoisting  to  be  stopped 
in  compartments  adjacent  to  those 
transporting  explosive  material.  This 
exception  is  necesary  to  address  the  use 
of  the  large  compartmentalized  hoists 
used  in  some  underground  metal  and 
nonmetal  mines. 

Paragraph  (a)  of  the  proposal  would 
assure  that  hoist  operators  at  surface 
mines  as  well  as  underground 
operations  are  notified  that  explosive 
material  is  being  transported. 

Paragraph  (b)  of  the  proposal  requires 
containment  of  the  explosive  material  in 
a  structurally  sound  container  to  prevent 
shifting  of  the  cargo  which  could  cause 
detonation  by  impact  or  by  sparks.  The 
manufacturers'  containers,  usually 
cardboard  boxes  or  plastic  bags,  are 
acceptable,  provided  they  are  secured  to 
a  nonconductive  pallet  and  no  sparks 
can  be  generated. 

Paragraph  (c)  prohibits  the 
transporting  of  persons  en  a  hoist 
conveyance  or  mantrip  containing 
explosive  material.  This  provision 
minimizes  the  probability  of  injury 
during  a  hoisting  accident  involving 
explosive  material. 

Section  56/57.6205    Conveying 
explosives  by  hand 

This  proposed  standard  combines 
existing  standards  56/57.6056  and  56/ 
57.6057.  To  reflect  the  intent  of  the 
standard  to  isolate  explosives  from  the 
elements  during  conveyance,  the  term 
"closed,  nonconductive  containers" 
replaces  the  phrase  "substantial 
nonconductive  containers"  used  in  the 
existing  standard.  Draft  proposal 
language  expanding  the  coverage  to 
include  "blasting  agents  "  has  been 
deleted  as  suggested  by  one  commenter. 
since  blasting  agents  are  not  spark- 
sensitive.  Language  was  added  requiring 
detonators  and  other  explosive  material 
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to  be  carried  in  separate  containers. 
This  practice  follows  the  principle  that 
detonators  and  other  explosive  material 
should  be  kept  separate  until  loading  so 
that  accidental  initiation  of  detonators 
will  not  cause  detonation  of  other 
explosive  material.  Other  editorial 
changes  have  been  made  for  clarity. 

Use — Surface  and  Underground 

Section  56/57.6300    Control  of  blasting 
operations 

The  proposed  standard  combines  and 
clarifies  existing  standards  56/57.6090 
and  56/57.6091  dealing  with  direction 
and  supervision  of  blasting  operations. 
MSHA  proposes  that  only  trained  and 
experienced  persons  direct  the  specific 
tasks  involved  in  blasting  operations. 
Several  commenters  felt  the  existing 
standards  are  redundant  with  present 
training  regulations.  The  training  and 
experience  needed  to  supervise  or  direct 
blasting  operations  in  today's  mines 
where  the  technology  is  continually 
changing  would  be  expected  to  exceed 
the  training  provided  to  miners  who 
simply  handle  explosives  under  a 
supervisor's  direction.  As  new  explosive 
materials  are  introduced  at  the  mine,  the 
persons  directing  the  blasting  operations 
shall  be  trained  in  the  safe  handling  and 
use  of  the  products.  This  training  is 
normally  on-the-job,  provided  at  the 
mine  site  by  a  representative  of  the 
explosive  manufacturer.  These  new 
products  may  create  hazards  in  storage, 
transportation,  loading,  blast  hook-up, 
blast  area  security,  firing,  and  post-blast 
examinations.  Training  shall  address 
these  areas  where  appropriate. 

Section  56/57.6301    Blasthole 
obstruction  check 

The  proposal  clarifies  existing 
standard  56/57.6093  concerning 
obstructions  in  blastholes.  When 
explosive  materials  are  loaded  into  an 
obstructed  blasthole.  several  safety 
related  problems  can  occur.  A  partially 
obstructed  hole  can  result  in  wedging  of 
the  primed  charge  at  an  improper  depth 
in  the  hole.  Manual  maneuvering  to 
dislodge  the  wedged  material  could 
result  in  a  premature  detonation.  A 
partial  obstruction  could  also  cause  a 
separation  between  the  blasting  agent 
and  the  initiating  charge  and  a  misfire 
could  occur.  In  addition,  obstructions 
which  interfere  with  proper  loading  of 
the  blasthole  can  result  in  poor 
fragmentation  which  could  require  that 
secondary  blasting  be  performed. 
Obstructions  could  also  increase  flyrock 
and  blowouts  which  pose  injury  risks  to 
miners.  The  proposal  clarifies  liiat 
checks  for  obstructions  must  be 
performed  before  holes  are  loaded. 


Some  obstructions  can  occur  near  the 
bottom  of  a  blasthole  without  effectively 
blocking  the  entire  hole.  In  these 
instances,  loading  can  be  accomplished 
to  that  depth  without  imposing  safety 
hazards,  and  no  restrictions  apply. 
Where  a  rigid  liner  is  inserted  in  the 
entire  length  of  the  blasthole  and 
remains  intact,  the  hole  is  considered 
checked  and  cleared  of  obstructions. 
Commenters  to  the  draft  proposal  were 
concerned  that  all  holes  would  have  to 
be  drilled  before  any  one  hole  was 
checked.  This  requirement  was  not 
intended  and  the  word  "all"  has  been 
deleted  from  the  final  rule. 

Section  56/57 .6302    Explosive  material 
protection 

This  proposed  standard  deals  with  the 
need  to  provide  a  protected  environment 
for  explosive  materials  prior  to  loading. 
Paragraph  (a)  modifies  exisiting  §  56/ 

57.6096  by  substituting  the  word 
"loading"  for  the  word  "charging"  and 
adding  the  term  "blasting  agents"  for 
clarity.  Paragraph  (b)  is  a  new 
requirement  that  is  a  basic  safety 
practice  to  prevent  premature  initiation 
of  the  explosive  material  due  to  impact 
or  heat.  "The  many  new  types  of 
explosive  material  presently  in  use  at 
the  mine  site  are  sensitive  to  varying 
amounts  of  impact.  In  addition,  large 
equipment  capable  of  exerting  heavy 
impact  is  often  used  in  the  loading 
environment.  The  IME  cautions  that 
temperatures  in  excess  of  150°  F  are 
considered  hazardous  (Safety  Library 
Publication  No.  4,  p.5,  December,  1965). 

Section  56/57.6303    Initiation 
preparation 

This  standard  addresses  the  hazards 
of  premature  detonations  and  misfires 
associated  with  the  preparation  of 
primers.  Paragraph  (a)  contains  the 
requirements  of  existing  standard  56/ 
57.6098(a)  with  clarifying  editorial 
changes  requested  by  commenters.  The 
requirements  of  proposed  paragraph  (b) 
appeared  in  the  draft  proposal  as  56/ 
57.630Z(b).  It  substituted  "blast  site"  for 
"blasting  area"  in  existing  standard  56/ 

57.6097  and  required  that  "primers  shall 
be  made  up  only  at  the  time  of  use  and 
as  close  to  the  blast  site  as  conditions 
allow."  One  commenter  suggested 
adding  the  words  "as  close  to  the  time 
of  use  as  practical"  to  paragraph  (c). 
MSHA  disagrees  because  the  word 
"practical"  provides  no  specific 
guidance  in  this  matter.  Preparing 
primers  as  close  to  the  blast  site  as 
"conditions  allow"  more  clearly  conveys 
the  needed  safety  concern.  The 
preproposal  draft  incorporated  this 
thought  by  requiring  primer  preparation 
as  close  to  the  blast  site  as  conditions 


allow,  and  therefore,  the  proposal 
retains  this  language.  Paragraph  (c) 
retains  the  requirements  of  existing 
standard  56/57.6098  (b)  with  editorial 
changes.  It  protects  against  misfires  by 
requiring  that  connections  between 
detonating  cord  and  other  explosives  be 
made  in  a  manner  which  assures  that 
the  detonation  will  not  be  interrupted. 

Section  56/57.6304    Primer  protection 

This  proposed  standard  addresses  the 
tamping  or  dropping  of  large  cartridges 
of  explosives  or  blasting  agents  directly 
on  primers,  a  practice  which  can  cause 
accidents  and  misHres. 

Paragraph  (a)  adopts  the  tamping 
precautions  of  existing  standard  56/ 

57.6101  without  change.  Paragraph  (b)  is 
a  new  requirement  which  prohibits 
dropping  of  large  cartridges  of  explosive 
material  directly  on  a  primer  unless  the 
blasthole  is  full  of  water.  If  cartridges 
are  dropped  into  blastholes  only 
partially  filled  with  water,  the  cartridges 
are  likely  to  spread  from  the  impact  and 
cause  an  interruption  in  the  column  of 
explosive  material. 

The  draft  proposal  prohibited 
dropping  cartridges  greater  than  3 
inches  in  diameter.  Commenters  pointed 
out  that  4  inches  and  greater  sizes  have 
bails  which  facilitate  lowering,  while 
smaller  sizes  do  not.  The  proposal 
acknowledges  this  provision  and 
prohibits  the  dropping  of  cartridges 
which  are  4  inches  or  larger  in  diameter 
directly  on  a  primer  unless  the  hole  is 
full  of  water. 

Section  56/57.6305    Unused  explosive 
material 

This  proposed  standard  has  been 
revised  to  clarify  existing  standard  56/ 

57.6102  dealing  with  unused  explosives, 
and  to  provide  uniformity  with  other 
standards.  The  "protected  location" 
language  of  the  proposal  allows  unused 
explosive  material  inside  the  blast  area 
provided  it  would  not  be  affected  by 
concussion  or  flyrock. 

Section  56/57.6306    Loading  and 
blasting 

The  proposed  standard  deals  with 
precautions  during  loading  and  blasting, 
and  combines  existing  standards  56/ 
57.6094,  56/57.6180.  57.6175,  and  57.6182, 
and  adds  several  new  provisions.  The 
proposal  would  apply  to  surface  and 
underground  operations.  Paragraph  (a) 
is  a  new  requirement  to  assure  proper 
treatment  of  explosive  materials  and 
initiating  systems  at  the  blast  site. 
Explosive  materials  can  be  prematurely 
detonated  if  strucJc  by  moving  vehicles 
or  contacted  by  electrically-powered 
equipment. 


Paragraph  (b)  is  a  new  provision 
restricting  activities  near  the  blast  site 
during  loading.  It  also  specifies  the 
minimum  distance  from  the  loading  and 
hook-up  where  work  unrelated  to  the 
blasting  operation  is  permitted.  MSHA's 
draft  proposal  language  required  that 
"once  loading  begins,  only  activity 
directly  related  to  the  blasting  operation 
shall  be  permitted  within  an  area  at 
least  five  times  the  face  height  in  all 
directions  from  the  blast  site."  Many 
comments  were  received  objecting  to 
this  language  as  being  unnecessarily 
restrictive.  MSHA  has  reevaluated  the 
provision  and  responded  to  these 
comments  by  excluding  unrelated 
activity  only  from  the  blast  site,  a 
defined  term.  Activity  at  the  blast  site 
can  interfere  with  the  loading  process 
and  increase  the  likelihood  of  an 
accident. 

Paragraph  (c)  requires  that  loading  be 
a  continuous  operation  to  avoid  the 
hazard  of  prolonged  "sleeping"  of 
explosive  material.  This  proposal  is  a 
substitute  for  the  requirement  in  existing 
standard  56/57.6094  that  blasting  occur 
within  72  hours  of  loading  the  hole 
unless  prior  approval  is  obtained. 
Several  commenters  felt  an  exception 
was  needed  from  "continuous"  loading 
when  unusual  circumstances  exist. 
MSHA  agrees.  The  proposal  allows 
relief  for  emergency  situations,  shift 
changes,  and  idle  shifts  not  to  exceed  16 
hours. 

Paragraph  (d)  requires  that  when 
loading  is  suspended,  the  blast  site  shall 
be  attended.  MSHA's  proposed 
definition  of  "attended"  would  allow 
electronic  or  video  monitoring  devices 
as  well  as  the  actual  presence  of  an 
individual  to  satisfy  this  standard. 

Paragraph  (e)  is  derived  from  existing 
standards  56/57.6160,  57.6175.  and 
57.6182.  It  addresses  the  time  when 
persons  must  be  removed  from  the  blast 
area  to  provide  for  their  safety. 

Paragraph  (f)  deals  with  the  need  to 
fire  blasts  without  delay.  Once  all 
circuits  have  been  connected,  conditions 
at  the  blast  site  have  reached  their 
maximum  potential  to  cause  injury  or 
death  if  an  accidental  detonation  occurs. 
Blasts  must  be  initiated  as  soon  as 
possible  once  preparations  have  been 
completed. 

Paragraph  (g)  provides  for  warning, 
clear  escape  routes  from  the  blast  area, 
and  all  access  to  the  blast  area  to  be 
protected  against  entry.  Like  the  existing 
standard,  the  proposal  provides  that 
access  to  the  blast  area  be  guarded  by 
persons,  or  barricaded.  It  clarifies  that 
"barricade"  in  this  provision  means 
"obstructed  to  prevent  the  passage  of 
persons  or  vehicles." 


Paragraph  (h)  is  a  new  provision 
requiring  post-blast  examinations  to 
minimize  hazards  to  persons  who  will 
perform  subsequent  work  at  the  site. 
One  commenter  stated  that  the  language 
for  post-blast  examinations  would  not 
adequately  promote  safety  because  it 
does  not  explicitly  state  that  smoke, 
dust,  and  fumes  should  be  evaluated  in 
any  post-blast  examination.  This  degree 
of  specificity  is  not  necessary.  Trained 
and  experienced  persons  conduct  these 
examinations  and  would  address  all  the 
potential  hazards  present  at  a  blast  site 
including  ground  conditions, 
undetonated  explosive  materials  and 
smoke,  dust  and  fumes. 

Section  56/57.6307    Drill  stem  loading 

This  proposed  standard  addresses  the 
potential  for  premature  detonation  of 
explosive  material  while  it  is  being 
loaded  into  the  blastholes  with  drill 
stem  equipment  or  other  devices  that 
could  be  extracted.  It  editorially  revises 
existing  standard  56/57.6142  for 
consistency  with  other  standards  by 
substituting  the  terms  "explosive 
material"  and  "blastholes"  for  the 
existing  language  "explosives  or 
blasting  agents"  and  "boreholes". 
Accidental  deaths  and  injuries  have 
resulted  from  failure  to  recognize  the 
detonation  hazard  potential  which 
exists  when  explosive  material  is 
accidentally  struck  by  extractable  drill 
stem  equipment.  Commenters  suggested 
no  substantive  changes  and  none  have 
been  made. 

Section  56/57.6308    Initiation  systems 

Recent  accidents  and  MSHA 
experience  have  indicated  the  need  for 
this  new  standard  to  address  the  safe 
use  of  electric  initiating  systems.  In 
cases  where  initiating  systems  are  used 
incorrectly,  a  variety  of  malfunctions  or 
unsafe  practices  can  occur.  Any 
malfunction  in  a  multiple  hole  blast  can 
result  in  uninitiated  explosive  material 
remaining  in  the  rock  or  ore.  When  the 
rock  or  ore  is  excavated  with  large 
mining  equipment  the  explosives  may 
not  be  observed  until  they  are 
introduced  into  the  crushing  and 
screening  equipment  where  a  hazard  to 
persons  is  created.  Recently  a  licensed 
blaster  was  testing  equipment  in  a  blast 
sequence.  He  picked  up  the  sequential 
blasting  cable  plug  lying  alongside  of  the 
machine  instead  of  the  shunt  plug.  He 
plugged  it  in,  proceeded  through  the  test 
sequence  of  the  charging  machine  and 
pressed  the  fire  button.  An  unintended 
detonation  occurred  resulting  in  two 
injuries. 

Any  malfunction  or  misuse  of  an 
initiating  system  in  a  multiple  hole  blast 
can  result  in  noninitiated  explosive 


material  remaining  in  the  rock  or  ore. 
When  the  rock  or  ore  is  dug  with  large 
mining  equipment,  the  explosives  are 
not  always  observed  until  it  is 
introduced  to  the  crushing  or  screening 
equipment  where  it  creates  a  hazard  to 
persons. 

Some  commenters  found  the 
preproposal  draft  provision  to  be 
acceptable,  however  others  felt  that  this 
provision  was  both  unacceptable  and 
unnecessary.  MSHA  believes  that  as  a 
minimum,  manufacturer's  instructions 
relating  to  safe  use  of  these  systems 
must  be  followed  to  assure  safety  of 
miners.  The  manufacturer,  when 
introducing  technology,  can  be  expected 
to  be  familiar  with  any  new  safety 
characteristics  and  can  communicate 
the  hazards  in  a  timely  manner. 

Section  56/57.6309    Fuel  oil 
requirements  for  ANFO 

This  new  standard  addresses  misfires 
associated  with  less  than  maximum 
detonation  of  ammonium  nitrate-fuel  oil 
blasting  agents.  It  prohibits  the  use  of 
waste  fuels  as  an  oxidizer  and  restricts 
the  use  of  other  hydrocarbons.  It 
requires  that  Uquid  hydrocarbon  fuels 
used  in  ammonium  nitrate-fuel  oil  have 
a  minimum  flash  point  of  125  °F  or  less 
to  minimize  the  hazards  of  fuel  storage 
and  blasting  agent  mixing  and  use  and 
to  prevent  the  excessive  build-up  of 
fumes  following  a  blast.  The  two 
primary  concerns  addressed  by  this 
standard  are  incomplete  detonation  and 
the  creation  of  unusually  high  quantities 
of  toxic  fumes. 

Section  56/57.6310    Misfire  waiting 
period 

The  proposed  standard  combines  and 
updates  existing  standards  56/57.6104 
and  56/57.6105  dealing  with  the  length  of 
time  a  person  must  wait  after  a 
suspected  misfire  before  entering  the 
blast  area.  The  phrase  "when  a  misfire 
is  suspected"  is  introduced  as  the 
criteria  for  determining  when  to  wait  the 
prescribed  period  before  returning  to  the 
blast  area.  This  language  is  added  so 
that  a  person  would  not  feel  compelled 
to  physically  investigate  to  determine  if 
a  misfire  has  occurred.  After  a 
suspected  misfire,  persons  shall  not 
enter  the  blast  area  for  30  minutes  if 
blasting  caps  and  safety  fuse  are  used; 
or  15  minutes  if  any  other  type 
detonators  are  used. 

Section  56/57.6311    Handling  of 
misfires 

This  proposal  would  combine  existing 
standards  56/57.6106,  56/57.6168  and 
57.6177  dealing  with  the  examination 
for,  and  handling  of  misfires.  The 
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competent  person  requirement  in  the 
draft  proposal  has  been  deleted  as 
unnecessary  since  proposed  standard 
56/57.6300  requires  a  trained  and 
experienced  person  to  direct  all  blasting 
operations. 

The  proposal  recognizes  that  mine 
personnel  often  have  the  capability  of 
safely  disposing  of  misfires  without  the 
need  to  immediately  notify  mine 
management  of  the  misfire.  Other 
misfire  conditions  may  require  the 
expertise  of  the  manufacturer  who  can 
be  contacted  by  mine  management.  For 
this  reason,  existing  language  has  been 
modified  to  require  reporting  of  all 
misfires  either  immediately  or  at  the  end 
of  the  shift  depending  upon  conditions. 

In  paragraph  (a)  the  term  "searched" 
used  in  the  preproposal  draft  has  been 
changed  to  the  more  appropriate  term 
"examined"  as  recommended  by  several 
commenters.  This  would  comply  with 
the  original  intent  of  the  standard  and 
conform  with  the  language  of  existing 
standard  56/57.6106. 

In  paragraphs  (b)  and  (c),  several 
commenters  suggested  changing 
"affected  areas"  to  "blast  site".  The 
proposed  rule  retains  the  "affected 
areas"  terminology  because  an 
accidental  detonation  during  the 
removal  of  a  misfire  is  likely  to  affect  an 
area  larger  than  the  blast  site.  Several 
commenters  questioned  the  scope  of  the 
phrase  "only  work  necessary  to  remove 
any  misfires"  appearing  in  paragraph 
(b).  MSHA  clarifies  its  intent  by  adding 
to  the  proposal  language  which  would 
include  any  work  related  to  securing  the 
safety  of  miners  in  the  affected  area.  For 
example,  necessary  control  of  ground  in 
the  misfire  area  would  be  permitted 
prior  to  removing  the  misfire. 

Section  56/57.6312    Secondary  blasting 

Existing  standard  57.6141  deals  with 
multiple  secondary  blasts  in  a  blasting 
area.  Its  intent  is  to  minimize  risks 
associated  with  the  unnecessary  use  of 
multiple  initiation  sources  in  a  work 
area  when  one  source  will  suffice. 
Because  this  principle  is  equally 
applicable  for  surface  and  underground 
operations,  the  scope  has  been 
expanded  to  include  secondary  blasting 
at  surface  operations  as  well  as 
underground  mines. 

The  term  "blast  area"  is  used  in  the 
existing  standard.  However,  the 
proposed  rule  definition  of  "blast  area" 
has  been  broadened  to  include  those 
areas  of  the  mine  affected  by  shock 
waves.  Hying  material  or  gases.  The 
proposed  rule  uses  the  term  "work 
area",  more  accurately  reflecting  the 
original  intent  of  the  standard. 


Section  56/57.6313    Blast  site  security        Section  56/57.6401    Shunting 


This  standard  addresses  hazards 
present  where  loading  is  completed  and 
the  hole  is  awaiting  firing.  It  replaces 
existing  standard  56/57.8103.  The  term 
"loaded"  is  substituted  for  "charged" 
and  the  term  "attended"  is  substituted 
for  "guarded"  for  consistency  with  other 
standards.  The  existing  standard  allows 
alternatives  to  guarding.  The  area  can 
be  barricaded  and  posted,  or  flagged 
against  unauthorized  entry.  Comments 
indicated  that  it  is  appropriate  to 
continue  to  allow  these  alternatives  to 
"attending"  the  site.  The  proposed  rule 
incorporates  the  comments  by  allowing 
barricading  and  posting,  or  flagging 
against  unauthorized  entry. 

Electric  Blasting — Surface  and 
Underground 

MSHA  has  received  communication 
from  industry  concerning  the  quality  of 
the  insulation  used  for  blasting  wire  and 
cable.  The  Agency  solicits  comments  on 
the  issue  of  substandard  insulation  and 
the  desirability  of  estabhshing  minimum 
insulation  specifications.  An  alternative 
to  a  specification  standard  would  be  to 
include  in  the  final  rule,  language 
adopted  from  the  following  which 
appears  in  the  existing  56  and  57.2 
definitions: 

"Insulated"  means  separated  from 
other  conducting  surfaces  by  a  dielectric 
substance  permanently  offering  a  high 
resistance  to  the  passage  of  current  and 
to  disruptive  discharge  through  the 
substance.  When  any  substance  is  said 
to  be  insulated,  it  is  understood  to  be 
insulated  in  a  manner  suitable  for  the 
conditions  to  which  it  is  subjected. 
Otherwise,  it  is,  within  the  purpose  of 
this  definition,  uninsulated.  Insulating 
covering  is  one  means  for  making  the 
conductor  insulated. 

"Insulation"  means  a  dielectric 
substance  offering  a  high  resistance  to 
the  passage  of  current  and  to  a 
disruptive  discharge  through  the 
substance. 

Section  56/57.6400    Compatibility  of 
electric  detonators 

This  standard  modifies  existing 
standard  56/57.6119  and  prohibits  the 
use  of  incompatible  electric  detonators 
in  the  same  round.  Individual  explosive 
material  manufacturers  and  the  IME 
caution  that  electric  blasting  caps  of 
different  manufacturers  should  not  be 
mixed  in  the  same  series.  Ignition 
systems  may  not  be  electrically 
compatible  and  misfires  may  occur.  The 
term  "brand"  appearing  in  the  existing 
standard  is  replaced  with 
"manufacturer".  Commenters  agreed 
that  "manufacturer"  should  be  used. 


This  proposal  addresses  shunting.  It 
provides  protection  against  premature 
detonation  caused  by  extraneous 
current  flowing  through  the  individual 
portions  of  the  circuit  as  they  are 
prepared.  Editorial  changes  have  been 
made  in  existing  standard  56/57.6120  for 
clarity.  Commenters  objected  to  the 
removal  of  the  reference  to  blasting 
galvanometers  in  the  existing  standard. 
The  requirement  for  these  testing 
devices  is  retained  in  proposed  standard 
56/57.6407.  Circuit  testing. 

Section  56.6402    Deenergized  circuits 
near  detonators 

This  proposal  modifies  existing 
standard  56/57.6126.  It  addresses  the 
need  to  deenergize  electrical  circuits  in 
a  blast  site  where  electric  detonators 
are  used,  so  that  stray  current  will  not 
be  introduced.  Stray  current  can  cause  a 
premature  detonation  during  the  loading 
process. 

The  proposal  also  provides  an 
alternative  compliance  method  by 
allowing  for  stray  current  tests  in  lieu  of 
deenergization.  The  tests  must  indicate 
that  stray  current  levels  in  the  area  are 
sufficiently  low  so  that  they  would  not 
cause  detonation.  Otherwise,  all 
electrical  circuits  within  50  feet  of 
electric  detonators  at  the  blast  site  shall 
be  deenergized  when  electrical 
detonators  are  used.  At  surface 
operations,  voltages  in  excess  of  650 
volts  are  common.  The  use  of  any  power 
cable  that  has  copper-braid  shielding, 
such  as  types  SHD  or  SHC  is 
reconunended  to  minimize  stray  current 
hazards.  MSHA  specifically  solicits 
comments  on  the  desirability  of 
requiring  that  specific  distances  be 
established  separating  high  voltage  lines 
from  the  surface  blast  site  where  electric 
detonators  are  being  used. 

As  pointed  out  in  the  "Handbook  of 
Electric  Blasting",  Atlas  Powder 
Company  (1976).  electric  current  will 
always  flow  from  a  higher  voltage  to  a 
lower  voltage  through  whatever 
conductive  paths  are  available  to  it.  If 
the  insulation  around  a  conductor  in  a 
power  system  or  a  piece  of  electrically 
operated  equipment  is  defective,  part  of 
the  current  in  the  conductor  can  leak  out 
and  follow  other  conductive  paths  to  the 
lower  voltage.  Thus,  this  type  of  stray 
current  could  pass  through  such 
alternate  conductive  paths  as:  (1)  The 
earth.  (2)  damp  timbers,  (3)  metal 
pipelines,  (4)  machinery  housings.  (5) 
track  rails,  (6)  metal  fences,  (7)  a 
conductive  rock  strata  that  lies  on  top  of 
or  between  two  nonconductive  strata  or 
(8)  other  conductive  material  in 


electrical  contact  with  the  defect  in  the 
insulation.  A  potential  hazard  exists  if 
an  electric  detonator  becomes  part  of 
one  of  these  alternate  conductive  paths. 
In  the  proposed  stray  current  test,  the  1- 
ohm  resistor  is  used  to  simulate  the 
electric  detonator.  Any  stray  current 
flowing  in  the  circuit  is  detected  by 
measuring  the  voltage  drop  across  the 
resistor.  The  measured  voltage  drop 
cannot  exceed  the  equivalent  of  0i)50 
amps.  This  maximum  stray  current 
provides  a  safety  factor  and  is  20%  of 
the  0.250  amp  firing  current  for  electric 
detonators. 

The  frequency  of  stray  current  testing 
should  be  determined  by  considering 
factors  such  as:  changes  in  the 
conductivity  of  the  ground;  relocation  or 
change  of  a  source  or  conductors  of 
electrical  current;  and  the  continual 
development  of  new  blast  sites  as 
mining  progresses.  The  term,  "electric 
blasting  caps"  is  changed  to  read 
"electric  detonators"  as  suggested  by 
commenters.  Other  editorial  changes 
have  been  made. 

Section  56/57.6403    Branch  circuits 

This  proposal  modifies  existing 
standard  56/57.6125,  addressing 
unintentional  current  in  branch  circuits. 
It  protects  miners  by  requiring  that 
safety  switches  provide  isolation  of  the 
circuits  to  reduce  the  hazard  of 
premature  detonation.  The  proposal 
allows  equivalent  methods  of  isolation 
to  be  used. 

Permanent  blasting  circuits  are  often 
used  by  more  than  one  miner, 
particularly  in  underground  mines.  The 
safety  switch  required  in  the  standard  is 
used  to  protect  individuals  from 
unintentional  voltage  when  another 
miner  may  be  energizing  the  circuit 
which  would  cause  an  unplanned 
ignition.  This  circuit  is  similar  to  an 
electriv-al  lock-out  when  working  on  an 
electrical  circuit. 

Section  56/57.6404    Positive  separation 
of  blasting  circuits  from  power  source 

Existing  standard  56/57.6127 
addresses  blasting  switches  and  lead 
wire  connections  to  the  switch.  The 
intent  is  to  prevent  accidental  initiation 
of  a  blast  by  premature  completion  of 
the  circuit.  There  were  no  changes 
suggested  by  commenters  and  the 
proposed  rule  appears  with  editorial 
changes  only. 

Section  56/57.6405    Firing  devices 

This  proposal  combines  existing 
standards  56/57.6128  and  56/57.6131  and 
deals  with  power  sources  and  control  of 
firing  devices.  Paragraph  (a)  addresses 
the  need  to  provide  sufficient  power  to 
prevent  misfires.  Electric  detonator 


manufacturers  specify  that  a  minimum 
of  1.5  amps  direct  current  (DC)  or  2.0 
amps  alternating  current  (AC)  be 
supplied  to  any  single  series  or  parallel 
series  circuit  Many  metal  and  nonmetal 
blasts  include  several  hundred 
detonators  and  varying  amounts  of 
resistance  dependent  upon  lengths  and 
composition  of  leg  wires  and  lead  wires, 
series  and  parallel  series  circuits,  and 
current  leakage.  It  is  incumbent  upon  the 
operator  to  evaluate  these  power  needs 
and  use  the  proper  source.  The  use  of 
storage  or  dry  cell  batteries  is  not 
acceptable  as  a  power  source  because 
dry  cell  batteries  cannot  be  relied  upon 
to  have  sufficient  power  to  detonate  a 
round  and  there  is  no  built-in 
mechanism  to  alert  the  user  that  a  low 
electric  charge  exists. 

Paragraph  (b)  is  a  new  provision 
which  addresses  the  need  for  proper 
maintenance  of  blasting  machines. 
Advances  in  technology  have  led  to 
increasing  complexity  in  firing  devices. 
All  blasting  devices,  including 
sequential  timers,  should  be  maintained 
in  accordance  with  the  manufacturer's 
instructions  to  assure  effective 
operation.  Defective  or  improperly 
repaired  blasting  machines  can 
contribute  to  misfires  creating  hazards 
to  persons.  For  example,  on  September 
19, 1988  in  Lafayette,  New  Jersey,  the 
bucket  of  a  front-end  loader  struck  an 
undetonated  charge  buried  on  the  floor 
of  the  quarry,  the  ensuing  explosion 
injured  the  operator.  The  incident  might 
have  been  prevented  if  the  contract 
blaster  working  for  the  mine  operator 
had  properly  maintained,  tested,  and 
repaired  his  blasting  machine  as 
prescribed  in  proposed  $  S  56/57.6405. 
The  blasting  machine  being  used  at  this 
operation  was  a  sequential  timer  that 
energizes  multiple  electric  blasting  cap 
circuits  in  a  programmed  sequence.  The 
timing  system  provides  blasting 
operators  with  a  greater  number  of 
delays  than  is  available  with  a 
conventional  blasting  machine. 
According  to  the  preliminary  accident 
report,  the  machine  "shut  down" 
meaning  that  some  or  all  of  the  circuits 
were  not  being  energized  appropriately. 
MSHA  believes  that  compliance  with 
the  standard  on  examination  for 
misfires,  SS  56/57.6311  and  this 
standard,  addressing  proper 
maintenance,  testing,  and  repair  of 
blasting  machines  would  have 
prevented  this  incident.  MSHA  solicits 
comments  on  other  incidents  which 
might  have  been  prevented  by  this  new 
provision. 

In  developing  an  annual  cost  for  this 
new  provision.  MSHA  has  estimated 
that  fifty  percent  of  the  mines  blast 
electrically  and  eighty  percent  of  those 


would  comply  voluntarily  as  a  safe  work 
practice  and  company  poUcy.  Cost  for 
those  mines  not  complying  would  be 
$200  per  mine.  Mines  average  one 
machine  per  mine.  The  total  annual  cost 
for  small  mines  would  be  $69,700  and  for 
large  mines  would  be  $23,180.  MSHA 
solicits  additional  information  on  the 
various  paramenters  and  costs 
associated  with  testing,  repairing,  and 
maintaining  blasting  machines. 

Paragraph  (c)  assigns  control  of  the 
firing  device  key  to  the  blaster.  Several 
commenters  suggested  that  the  language 
relating  to  "person  designated"  in  the 
existing  standard  be  used  Instead  of  the 
term  "blaster".  MSHA  disagrees.  The 
blaster  would  be  a  knowledgeable 
person  fully  trained  in  all  phases  of 
blasting  operations  and  is  more  likely  to 
have  been  involved  in  the  loading 
process  and  the  evaluation  of  the  safety 
hazards  associated  with  the  blast. 
MSHA  is  considering  including  all  firing 
devices,  not  only  electrical  devices  in 
this  requirement.  Comments  are 
solicited  on  this  issue.  Editorial  changes 
have  also  been  made  to  existing 
standard  56/57.6131. 

Section  56/57.6406    Duration  of  current 
flow 

This  standard  clarifies  existing 
standard  56/57.6133  which  addresses 
the  prevention  of  misfires  through 
limiting  the  duration  of  current  flow.  The 
proposal  modifies  the  existing  standard 
by  allowing  the  operator  to  choose  the 
manner  in  which  the  current  flow  would 
be  limited. 

"Arcing"  occurs  when  excessive 
current  within  the  electric  detonator 
causes  a  build-up  of  heat  at  the 
bridgewire.  The  build-up  can  result  in  a 
misfire.  When  electric  blasting  is 
performed  from  power  sources  such  as 
powerlines  or  lighting  circuits  which 
provide  a  continuous  current,  the 
duration  of  current  flow  must  be  limited 
\o  prevent  arcing  within  the  detonator. 
Manufacturers  have  determined  that 
arcing  can  be  avoided  if  the  current  flow 
time  is  limited  to  25  milliseconds.  The 
phrase  "zero-delay"  has  been  changed 
to  "25  millisecond  delay",  the  more 
precise  term.  In  response  to  comments, 
the  phrase  "explosive  charge"  in  the 
existing  standard  is  changed  to 
"explosive  device"  for  clarity. 

Section  56.6407  and  57.6407  Circuit 
testing 

The  proposal  editorially  modifies 
existing  standard  56/57.6121  dealing 
with  circuit  testing.  Testing  of  circuits 
helps  prevent  misfires  by  determining 
whether  an  individual  series  circuit  is 
closed  and  by  locating  broken  wires  and 
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connections.  When  blasting  electrically, 
the  circuit  must  be  tested  for  continuity 
and  for  resistance  at  surface  mines  and 
for  continuity  at  underground  mines 
prior  to  blasting.  The  required  testing 
differs  between  surface  and 
underground  mines  since  surface  holes 
are  deeper,  larger,  and  different  types  of 
priming  systems  are  used. 

This  standard  also  addresses  the  need 
to  use  the  appropriate  type  of  testing 
equipment  to  avoid  introducing 
excessive  current  which  has  resulted  in 
premature  detonations  and  fatalities. 
Used  properly,  blasting  galvanometers 
produce  the  correct  amount  of  current 
for  testing  the  circuit.  The  term 
"borehole"  is  proposed  to  be  changed  to 
"blasthole"  for  consistency.  As 
suggested  by  commenters,  the  term 
"electric  blasting  caps"  has  been 
changed  to  the  proper  term,  "electric 
detonators." 

Nonelectric  blasting — Surface  and 
Underground 

Section  56/57.6500    Damaged  initiating 
material 

This  proposal  revises  existing 
standard  56/57.6109  which  addresses 
the  prevention  of  misfires  from  defective 
initiating  material.  The  phrase  "shock 
and  gas  tubing  and  similar  material"  is 
added  to  include  recent  technological 
developments  in  the  coverage  of  the 
standard.  A  commenter  stated  that  the 
term  "shock  tubing"  is  no  longer  used  by 
the  manufacturers  to  describe  this 
initiating  material.  While  manufacturers 
may  be  identifying  the  product  by  its 
brand  name,  the  term  "shock  tubing"  is 
understood  by  the  industry  and  has 
been  included  in  manufacturers' 
publications. 

Except  for  gas  tubing,  there  is  no 
method  of  testing  the  continuity  of  these 
initiating  materials  prior  to  blasting.  To 
avoid  misfires  it  is  extremely  important 
to  protect  the  integrity  of  the  material  by 
using  components  which  are  not  kinked, 
bent  sharply  or  damaged.  It  is  also 
important  to  check  visually  to  assure 
that  components  are  properly  aligned 
and  connected.  This  requirement  has 
been  included  in  the  proposed  rule. 

Section  56/57.6501     Nonelectric 
systems 

This  proposal  combines  existing 
standards  56/57.6115.  56/57.6163.  and 
56/57.6164  which  address  misfire 
hazards  encountered  in  detonating  cord 
blasting.  For  other  nonelectric  blasting 
systems,  it  also  addresses  the  misfire 
hazard  from  interruptions  or  cut-offs  to 
the  initiation  line. 

A  new  provision  in  paragraph  (a) 
requires  the  use  of  double  trunklines  or 


loop  systems  to  help  prevent  misfires 
when  blasting  with  any  nonelectric 
system.  There  are  three  exceptions. 
First,  paragraph  (a)(1)  excepts  safety 
fuse  blasting  because  of  its  uniqueness. 
The  provisions  dealing  with  safety  fuse 
are  set  out  in  56/57.6502.  Secondly, 
paragraph  (a)(2]  excludes  secondary 
blasting  firom  the  double-trunkline 
requirement.  MSHA  agrees  with  public 
comment  that  a  misfire  would  be 
obvious  in  a  secondary  blast  and  easily 
dealt  with.  Third,  paragraph  (a)(3) 
allows  the  operator  to  forego  use  of  the 
double  trunkline  or  loop  system  when 
using  in-the-hole  delays  of  sufficient 
duration  to  retard  ground  movement. 
This  method  has  been  effective  in 
preventing  misfires  due  to  cut-offs. 

Paragrahs  (b)  and  (d)  are  new 
provisions  dealing  with  the  shock  tube 
and  gas  tube  blasting  systems  which 
have  recently  been  introduced  into  the 
mining  industry.  These  paragraphs  set 
out  basic  safety  practices  as  outlined  by 
the  individual  manufacturers.  The 
proper  handling  of  shock  tube  initiation 
systems  is  essential  because  it  cannot 
be  checked  for  continuity.  It  is  also 
directional  in  nature  and  cannot  be 
spliced  to  another  length  of  shock  tube 
by  the  traditional  knotting  or  tying 
techniques.  When  connecting  shock  tube 
to  other  initiation  devices  such  as  the 
detonating  cord  trunkline,  it  is  necessary 
that  all  joints  be  kept  tight  and  at  right 
angles  to  the  trunkline.  Otherwise  cut- 
off can  occur  and  result  in  a  misfire. 
Special  connectors  are  available  for 
connecting  shock  tube  to  detonating 
cord.  When  connecting  shock  tube  to 
another  length  of  shock  tube, 
propagation  can  only  be  assured  if  the 
correct  type  of  connector  is  used. 

Paragraph  (c)  addresses  detonating 
cord  blasting.  Paraqraph  (c)(1)  is  a  new 
requirement  to  assure  that  a  premature 
detonation  in  the  blasthole  will  not 
transmit  detonation  to  the  entire  spool 
of  cord  on  the  surface.  Paragraphs  (c)(2), 
(c)(3),  and  (c)(4),  have  been  revised  in 
this  proposal  to  allow  the  mine  operator 
flexibility  in  the  shot  design  while 
addressing  the  hazards  of  misfires  due 
to  cut-offs.  The  requirements  of  these 
paragraphs  retain  the  same  degree  of 
safety  as  the  prior  specific  requirements 
of  crossties  at  200  feet  intervals  and 
tight  connections  at  right  angles  to  the 
trunkline.  Paragraph  (c)(5)  is  a  new 
provision  designed  to  protect  the 
integrity  of  the  cord  and  connections 
from  damage  by  loading  activities  so 
that  misfires  will  not  occur. 

Section  56/57.6502    Safety  fuse 

The  proposed  standard  combines 
existing  standards  dealing  with  safety 
fuse  into  one  standard.  They  are:  §§  56/ 


57.6110,  56/57.6111.  56/57.6112,  56/ 
57.6113,  56/57.611' .  56/57.6116.  56/ 
57.6117  and  56/56.6118. 

Paragraph  (a)  requires  that  the 
burning  rate  of  each  spool  of  safety  fuse 
be  checked  and  that  users  be  made 
aware  of  the  rate.  Manufacturers 
acknowledge  that  burning  rates  vary  as 
much  as  plus  or  minus  ten  percent. 
Additionally,  during  storage  and 
handling,  factors  such  as  dampness  and 
mishandling  may  create  an  evem 
greater  variation  in  the  burning  rate. 
Blasters  must  know  the  burning  rate  of 
the  fuse  in  use  in  order  to  properly  time 
the  individual  shots  and  allow  an 
opportunity  to  evacuate  safely. 

Paragraph  (b)  addresses  the  minimum 
burning  time  for  safety  fuse  depending 
on  the  number  of  holes  to  be  fired.  It 
recognizes  that  the  length  of  lighting 
time  varies  with  the  number  of  fuses  to 
be  lit,  and  provides  time  for  the  miner  to 
evacuate  before  holes  begin  to  detonate. 

Paragraph  (c)  assures  that  the  timing 
of  safety  fuse  is  considered  so  that  all 
fuses  are  burning  within  the  hole  before 
the  first  blasthole  detonates.  Failure  to 
take  this  precaution  could  result  in 
undetonated  holes,  leaving  unwanted 
explosive  material  in  the  muckpile  to  be 
handled  later. 

Paragraph  (d)  includes  a  quality 
control  measure  to  assure  ease  of 
lighting  and  consistency  of  the  burning 
rate.  When  lighting  multiples  of  safety 
fuse  which  have  a  specified  burning 
rate,  it  becomes  important  that  a 
minimum  amount  of  time  is  taken  to 
light  each  individual  fuse.  Smoking 
cannot  be  permitted  in  this  area  due  to 
the  spark  sensitivity  of  the  black 
powder  train  in  the  fuse. 

Paragraphs  (e)  and  (f)  contain  only 
editorial  changes.  The  existing 
standards  provides  for  effective 
connection  betweeen  the  fuse  and  cap 
and  prohibits  lighting  prior  to  placement. 

Paragraph  (g)  specifies  certain  types 
of  devices  which  shall  not  be  used  to 
light  safety  fuse.  These  devices  may 
induce  erratic  burning  rates,  and  may 
not  provide  reliable  initiation  of  the 
fuse. 

Paragraph  (h)  provides  a  safety  factor 
during  the  critical  fuse  lighting 
operation.  It  addresses  the  need  to 
provide  sufficient  evacuation  time  and 
reduces  the  possibility  of  some  fuses 
being  missed  as  the  area  becomes 
smoke-filled.  On  March  13, 1982,  two 
miners  were  fatally  injured  when  they 
attempted  to  light  more  fuses  than  time 
and  the  smoke-filled  environment 
permitted.  In  addition,  they  were  lighting 
their  fuses  with  inappropriate  devices 
which  would  be  prohibited  by  paragraph 
(g).  MSHA  specifically  solicits 


comments  on  the  acceptability  of  further 
reducing  the  number  of  safety  fuses  that 
can  be  lit  by  individuals  to  ten.  Above 
that  number,  the  use  of  igniter  cord 
would  be  required.  The  Agency  also 
solicits  comments  on  the  frequency  at 
which  the  buring  rate  of  safety  fuse 
should  be  posted. 

Extraneous  Electricity — Surface  and 
Underground 

Section  56/57.6600    Loading  practices 

Existing  standard  56/57.6123  requires 
that  loading  be  suspended  if  extraneous 
electricity  is  detected  when  using 
electrical  detonators.  The  proposal 
substitutes  the  word  "suspected"  for 
"detected"  to  increase  the  margin  of 
safety.  Adopting  the  suggestion  of  a 
commenter,  the  proposal  sets  out  a 
threshold  level  to  determine  the 
presence  of  stray  current.  The  threshold 
is  the  level  recommended  by  the  IME 
and  is  accepted  by  the  industry  as  a  safe 
level  of  extraneous  electricity  for 
electric  blasting.  It  is  based  upon  the 
current  required  to  detonate  electric 
detonators. 

The  minimum  firing  current  of 
detonators  is  approximately  0.25 
amperes.  The  manufacturers  have 
established  that  the  maximum  safe 
current  flow  through  a  detonator, 
without  the  potential  for  initiation,  is 
one-fifth  of  the  minimum  firing  current, 
or  0.05  amperes.  The  1-ohm  resistor 
specified  in  the  test  represents  the  same 
resistance  as  the  electric  detouator.  One 
commenter  stated  that  MSHA's  draft 
proposal  language  which  allowed  no 
extraneous  current  is  inappropriate  and 
inconsistent  with  draft  proposal 
language  in  standard  56/57.6402.  MSHA 
agrees.  The  proposed  language  that 
stray  current  not  exceed  "0.05  amperes 
through  a  1-ohm  resistor."  is  consistent 
with  proposed  standard  56/57.6402. 

Editorial  changes  have  also  been 
made.  The  term  "extraneous  electricity" 
includes  both  static  electricity  and  stray 
current.  The  word  "loading"  replaces 
"charging"  and  the  word  "detonators" 
replaces  "caps"  for  consistency. 

Section  56/57.6601    Grounding 

This  proposal  clarifies  existing 
standard  56/57.6129,  addressing  the 
hazard  of  ground  wires  conducting 
extraneous  electricity  through  the 
blasting  circuit  and  into  the  blast  area.  It 
is  important  that  electrical  blasting 
circuits  be  isolated  or  insulated  from 
any  other  electrical  sources  and  not 
grounded,  so  that  fault  currents  are  not 
introduced  into  the  blasting  circuit. 

MSHA  adopts  a  commenter's 
suggestion  to  broaden  the  existing 
language.  The  phrase  "including 


powerline  sources  when  used"  clarifies 
that  all  methods  of  electric  initiation  are 
covered.  The  standard  also  has  been 
edited  for  clarity. 

Section  56/57.6602    Static  electricity 
dissipation  during  loading 

This  proposal  addresses  the  build-up 
of  static  electricity  during  pneumatic 
loading  or  dropping  of  explosive 
materials  into  a  blasthole.  It  expands 
the  scope  of  existing  standards  56/ 
57.6193;  56/57.6194;  56/57.6195;  and  56/ 
57/6198.  which  explicity  cover  "blasting 
agents",  to  address  all  explosive 
material. 

The  proposal  requires  that  an 
evaluation  of  potential  static  electricity 
hazards  be  made  and  that  the  hazard  be 
eliminated  before  loading  begins.  It  also 
prohibits  the  use  of  wire-countered 
hoses  and  plastic  tube  hole  liners  where 
their  use  could  create  the  hazard  of 
unwanted  current  flow. 

The  proposal  also  contains 
requirements  for  loading  equipment 
used  in  pneumatic  placement  of 
explosive  material.  Loading  hoses  must 
be  semi-conductive  so  that  static 
electricity  generated  during  the  loading 
process  is  harmlessly  dissipated.  The 
hose  must,  however,  provide  sufficient 
resistence  to  prevent  stray  current  from 
reaching  the  detonators  which  could 
resuh  in  a  premature  detonation.  The 
loading  vessel  and  its  component  parts 
must  be  bonded  and  grounded  to 
complete  the  flow  path  for  static 
electricity  to  ground  and  to  prevent  the 
vessel  from  serving  as  a  storage 
capacitor  for  the  generated  static 
electricity. 

The  draft  proposal  contained 
specifications  for  loading  hose  which 
were  derived  from  the  NFPA  Code  No. 
495.  Manufacturers  specify  differing 
amounts  and  tolerances  for  resistance  of 
the  hose  depending  upon  the  mining 
environment.  The  proposal  contains 
language  which  will  assure  that  the 
characteristics  of  the  hose  will  be 
appropriate  for  the  conditions  present 
and  will  provide  protection  against 
premature  detonation. 

Some  commenters  acknowledged  the 
hazard  of  using  plastic  hole  liners,  but 
suggested  that  their  restriction  is 
appropriate  only  when  electric 
detonators  are  used.  The  agency  concurs 
and  the  proposal  includes  this  revision. 
Commenters  also  requested  clarification 
that  plastic  bags  containing  stemming 
and  explosive  materials  would  not  be 
covered  by  this  standard.  These  objects 
are  not  considered  to  be  plastic  tube 
hole  liners  and  would  be  exempt  from 
the  provisions  of  the  standard. 


Section  56/57.6603    Air  gap 

No  change  has  been  made  to  existing 
standard  56/57.6130.  The  standard 
provides  for  an  air  gap  to  reduce  the 
potential  for  extraneous  electricity 
bridging  the  distance  between  blasting 
circuits  and  electric  power  sources. 

Several  commenters  objected  to  the 
15-foot  air  gap  separation  and 
contended  that  there  was  no  electrical 
criteria  to  support  it.  These  commenters 
argued  that  a  5-foot  air  gap  provided  a 
suitable  measure  of  protection. 
However,  they  supplied  no  electrical 
criteria  in  support  of  this  distance. 
Commenters  further  contended  that  the 
size  of  underground  mine  openings  are 
not  large  enough  to  permit  a  15-foot 
separation  space  and  that  the  MSHA 
standard  should  be  made  consistent 
with  the  OSHA  5-foot  air  gap  standard 
for  underground  construction. 

The  OSHA  standard  is  based  on  ANSI 
document  A-10-7-1970.  The  MSHA  15- 
foot  air  gap  is  based  upon  more  recent 
recommendations  of  the  manufacturers 
of  explosive  material  used  in  these 
metal  and  nonmetal  mines,  and  the 
industry  consensus  standards  as 
contained  in  National  Safety  Council 
Data  Sheet  1-644-74.  It  also  takes  into 
account  the  high  amperages  generated 
by  lightning  strikes  and  the  fact  that 
lightning  can  reach  the  blast  site  in 
metal  and  nonmetal  mines  through 
many  paths,  such  as  transmission  Unes.  . 
water  lines,  compressed  air  lines, 
conductive  ore  bodies  and  rails.  The 
agency  cannot  perceive  of  an 
underground  environment  where  the  15- 
foot  gap  could  not  be  achieved,  either 
from  the  width  of  the  opening  or  the 
length  of  the  drift. 

Section  56.6604  and  57.6604 
Precautions  during  storms 

This  proposal  divides  existing 
standard  56/57.6124  into  two  standards. 
§  §  56.6604  and  57.6604.  It  broadens  the 
scope  of  the  existing  surface  blasting 
standard  to  require  the  evacuation  of 
personnel  when  an  electrical  stonii  is 
approaching,  regardless  of  the  type  of 
initiation  systems  being  used.  MSHA  is 
considering  requiring  evacuation  when 
the  storm  is  within  five  miles  of  the  site 
and  specifically  solicits  comments  on 
the  appropriateness  of  this  provision.  It 
also  revises  the  language  applicable  to 
underground  mines  to  address  those 
situations  where  lightning  strikes  on  the 
surface  can  travel  underground  and 
create  a  hazard.  For  surface  blasting,  the 
NFPA  document  495  7-1.15(c),  1985  and 
manufacturers  of  explosive  material 
agree  that  a  direct  lightning  strike  on 
any  type  of  initiation  system  can  result 
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in  detonation.  Agency  statistics  indicate 
that  premature  detonations  have  been 
initiated  by  lightning  in  underground 
mines  when  paths  such  as  air  lines, 
water  lines,  rails,  and  conductive  ore 
bodies  are  present.  Each  mine  operator 
would  evaluate  his  imderground 
entrances  and  ore  body  to  determine 
whether  a  path  is  provided  for  lightning 
to  travel  to  a  blasting  area. 

The  proposal  would  require  that  a 
determination  be  made  that  an  electrical 
storm  is  in  progress  and  is  indeed 
approaching  the  blast  area  before 
evacuation  of  the  blast  area  must  occur. 
Some  commenters  suggested  that  MSHA 
adopt  the  Arizona  Code  language  for 
determining  when  persons  should 
evacuate  a  blast  area  during  the 
approach  of  a  storm.  The  Arizona  Code 
uses  the  phrase  "during  the  ominous 
approach  and  progress"  of  a  storm. 
These  commenters  contend  that  the 
approach  of  a  storm  may  be  hours  away 
and  evacuation  may  not  yet  be 
necessary.  However,  the  proposal  does 
not  incorporate  the  term  "ominous" 
since  the  term  may  be  construed  to 
mean  "arrival"  of  the  storm.  Recent 
fatalities  resulting  from  premature 
detonations  attributable  to  lightning 
strikes  indicate  that  the  danger  can  exist 
well  before  a  storm  may  be  considered 
ominous  to  those  aHected.  hi  addition  to 
lightning,  the  atmosphere  can  also  build 
up  dangerous  charges  of  static 
electricity  at  distances  far  removed  from 
the  storm  center. 

The  proposal  also  incorporates 
suggestions  of  commenters  to  include 
language  calling  for  the  withdrawal  of 
persons  "to  a  safe  location."  As  stated 
by  one  commenter.  a  safe  location 
would  provide  protection  against  both 
explosive  and  lightning  hazards. 

Section  56/57.6605    Isolation  of  blast  ins 
circuits 

Existing  standard  56/57.6162  deals 
with  the  need  to  isolate  the  blasting 
circuits  from  sources  of  extraneous 
electricity.  It  also  addresses  the  force  of 
the  blast  that  can  propel  firing  lines  into 
contact  with  overhead  powerlines. 
Coverage  is  expanded  to  underground 
as  well  as  surface  applications  since  the 
same  safety  principles  are  applicable 
underground.  Overhead  powerlines 
include  trolley  lines.  For  clarity.  MSHA 
has  adopted  the  suggestions  of  two 
commenters  to  include  the  language 
"stray  or  static"  electricity  instead  of 
"extraneous"  electricity  and  "contact 
between  firing  lines  and  overhead 
poweriines." 


Equipment/Tools — Surface  and 
Undergiound 

Section  56/57.6700    Nonsparking  tools 

Proposed  standard  56157.6700 
combines  and  editorially  revises 
existing  standards  56/57.6099  and  56/ 
57.6134  dealing  with  the  use  of 
nonsparking  tools  when  preparing 
packaged  explosive  materials  for  use. 
Some  explosive  materials  contain  spark- 
sensitive  and  potentially  spark- 
generating  ingredients.  The  proposal 
should  reduce  the  likelihood  that  sparks 
would  be  generated  by  requiring  that 
nonsparking  tools  be  used  for  punching 
holes  in  cartridges. 

Existing  standard  56/57.6134  deals 
with  the  use  of  nonsparking  implements 
to  open  containers.  The  agency 
considered  deleting  the  standard  if 
explosive  material  could  no  longer  be 
found  packaged  in  metal  containers  and 
if  nonmetaliic  containers  in  use  had  no 
metallic  fasteners  which  could 
contribute  to  the  generation  of  a  spark. 
Upon  review,  however,  it  was 
recognized  that  black  powder  is 
presently  shipped  in  metal  containers 
and  many  metallic  fasteners  are  used  in 
the  packaging  of  explosive  material.  In 
view  of  these  packaging  practices  and 
the  possibility  that  a  tool  used  to  open  a 
cartridge  of  explosive  material  could 
puncture  the  contents,  the  proposal  also 
requires  that  nonsparking  tools  be  used 
for  opening  containers  of  explosive 
material  and  for  punching  holes  in 
explosives  cartridges. 

Section  56/57.6701     Tamping  and 
loading  pole  requirements 

Proposed  standard  56/57.6701  clarifies 
existing  standard  56/57.6100  and 
affirmatively  responds  to  commenters' 
requests  to  provide  language  allowing 
material  other  than  wood  to  be  used  for 
tamping  poles.  The  draft  proposal 
permitted  the  use  of  products  other  than 
wood  for  tamping  and  loading  poles.  It 
specified,  however,  the  electrical 
resistance  criteria  for  these  alternative 
products.  Although  commenters  were  in 
general  agreement  with  the  standard 
and  its  intent,  some  commenters 
observed  that  the  resistance 
requirements  may  not  be  achievable, 
even  in  wooden  poles,  where  a  wet 
environment  is  encountered. 
Manufacturing  requirements  for 
resistive  tamping  and  loading  poles 
specify  an  electrical  resistance  of  more 
than  5000  ohms  per  foot  and  less  than  3 
meg  ohms  per  foot.  The  proposal 
contains  no  reference  to  these 
specifications  but  rather  requires  that 
poles  be  nonconductive  and 
nonsparking  and  that  couplings  be 
nonsparking.  The  agency  specifically 


solicits  additional  comments  on  the 
potential  for  generating  static  electricity 
while  tamping  explosive  material  with  a 
non-wooden  pole. 

Maintenance — Surface  and 
Underground 

Section  56/57.6800    Storage  facilities 

This  proposed  standard  describes 
precautions  to  be  taken  when  an 
explosive  material  storage  facility  is 
repaired.  Existing  standard  56/57.6012 
requires  removal  of  material  and 
cleaning  for  all  interior  repairs.  The 
proposal  requires  removal  and  cleaning 
only  if  a  spark  or  flame  could  be 
generated. 

The  existing  standard  also  requires 
material  removal  to  a  "safe  distance" 
and  requires  that  the  material  be 
"properly  guarded."  The  proposal 
requires  removal  of  all  explosive 
material  to  a  distance  of  50  feet.  Repairs 
which  generate  sparks  are  generally  of  a 
welding  or  cutting  nature.  In  these 
instances,  the  hot  sparks  are  propelled 
outward  from  the  work  site.  A  minimum 
of  50  feet,  as  recommended  by 
manufacturers,  is  needed  for  safety. 

"Monitored"  has  been  substituted  for 
"properly  guarded"  to  allow  the  mine 
operator  latitude  for  security  measures. 
In  most  instances,  the  workers 
performing  the  repairs  would  do  the 
monitoring. 

Section  56/57.6801     Vehicles 

This  proposal  editorially  revises 
existing  standard  56/57.6045  and 
incorporates  commenters'  language 
substituting  "explosive  materials"  for 
"explosives  or  detonators"  and  "into" 
for  "to".  That  standard  prohibits 
vehicles  containing  explosive  material 
from  being  taken  into  a  repair  garage  or 
shop,  where  ignition  sources  are  present. 

Section  56/57.6802    Bulk  delivery 
vehicles 

This  new  standard  addresses  the 
detonation  hazard  created  when  heat  is 
applied  to  equipment  on  bulk  delivery 
vehicles  which  have  contained 
explosive  material.  The  new  venting 
requirement  for  hollow  shafts  is  derived 
from  the  National  Fire  Protection  Code 
495, 1985  edition,  to  provide  for  the 
escape  of  gases  which  could  be 
generated  if  even  minimal  amounts  of 
residue  remain  inside  the  shaft  when 
heat  is  applied. 

Section  56/57.6803    Blasting  lines 

This  proposed  standard  adds  a 
requirement  to  existing  standard  56/ 
57.6122  which  addresses  the  quality  of 
permanent  blasting  lines.  The  proposal 
requires  that  not  only  permanent 


blasting  lines  but  "all"  blasting  lines  be 
insulated,  physically  separated  from 
pipelines,  power  cables  and  other 
conductors,  and  kept  in  good  repair. 
This  minimizes  the  risk  of  pre-ignition 
and  reduces  the  possibility  of  misfires. 

General  Requirements — Surface  and 
Underground 

Section  56/57.6900    Damaged  or 
deteriorated  explosive  material 

This  proposal  revises  existing 
standard  56/57.6092.  dealing  with 
disposal  of  defective  explosives.  Delay 
detonators  that  are  at  least  five  years 
old  cannot  be  used  or  stored  because 
the  delay  element  becomes  erratic  and 
may  cause  misfires  or  out-of-sequence 
firing.  MSHA's  preproposal  draft  would 
have  required  that  damaged  or 
deteriorated  explosive  material  be 
disposed  of  "only  on  the  surface". 
Commenters  objected  to  this  change 
because  it  would  introduce  additional 
hazards  entailed  in  the  handling  and 
transporting  of  damaged  or  deteriorated 
explosives  to  the  surface  for  removal. 
MSHA  agrees  and  retains  the  existing 
requirement  for  safe  disposal  of  these 
explosives.  The  proposal  makes 
editorial  changes  to  the  existing 
standard. 

Section  56/57.6901     Black  powder 

The  proposal  combines  and  editorially 
revises  existing  standards  56/57.6136 
and  56/57.6137  and  adds  the 
requirement  that  containers  of  black 
powder  be  constructed  to  be 
nonsparking.  Black  powder  is  presently 
used  in  the  metal  and  nonmetal  mining 
industry  as  the  powder  train  in  safety 
fuse  and  in  bulk  form  in  dimension  stone 
mining.  This  standard  addresses  bulk 
use.  Black  powder  when  used  in  bulk 
form  is  extremely  spark  and  heat 
sensitive.  For  this  reason,  black  powder 
must  be  handled  with  extreme  caution. 
Spills,  which  could  occur  any  time  the 
bulk  material  is  handled,  must  be 
especially  avoided  in  the  vicinity  of  a 
magazine.  Vehicular  and  foot  traffic  in 
this  area  while  loading  and  unloading 
magazines  could  spread  this  substance 
over  a  wider  area  and  expose  it  to  heat 
sources  such  as  engine  manifolds  and 
catalytic  converters.  For  this  reason, 
MSHA  proposes  to  retain  the  existing 
requirement  that  black  powder 
containers  shall  not  be  opened  within  50 
feet  of  any  magazine.  The  proposed 
standard  also  retains  existing  provisions 
that  prohibit  the  opening  of  containers 
of  black  powder  within  50  feet  of 
sources  of  open  flame  or  sparks  because 
the  material  is  so  spark  sensitive.  These 
provisions  are  consistent  with  other 
proposed  standards  that  require 


separation  of  ignition  sources  from 
explosive  material  by  50  feet. 

The  nonsparking  container 
requirement  is  intended  to  prevent  the 
practice  of  transferring  black  powder 
into  small  metal  cans  before  loading. 
Manufacturers  often  supply  black 
powder  in  metal  containers.  These 
containers,  however,  are  coated  with  a 
nonsparking  material  and  their 
continued  use  will  be  accepted. 

The  proposal  would  prohibit  holes 
from  being  reloaded  for  at  least  12  hours 
when  the  blastholes  have  failed  to  break 
as  planned  due  to  the  potential  hazard 
of  residual  heat  from  the  initial  blast. 

Section  56/57.6902    Hot  holes 

Proposed  standard  56/57.6902  deals 
with  placement  of  explosive  materials  in 
holes  where  heat  could  cause  premature 
detonation.  It  revises  existing  standard 
56/57.6138  for  clarity,  and  the  term 
"explosive  material"  replaces  the  phrase 
"explosives  or  blasting  agents"  for 
consistency.  The  temperature  of  holes 
suspected  of  being  hot  should  be 
measured  before  loading.  Explosive 
material  cannot  be  safely  loaded  into 
holes  having  a  temperature  above  150° 
F.  These  temperatures  are  often 
encountered  where  explosives  have 
been  used  to  enlarge  or  "spring"  the 
holes,  or  when  blasting  near  fires  or 
other  hot  areas  such  as  kilns. 
Ammonium  nitrate-fuel  oil  blasting 
agents,  or  blasting  materials  reacting 
with  sulfide  ores  may  also  generate  high 
temperatures. 

Section  56/57.6903    Burning  explosive 
material 

Existing  standard  56/57.6161 
addresses  actions  to  be  taken  with 
burning  explosives  at  the  blast  site.  The 
proposal  broadens  the  scope  of  the 
existing  standard.  It  expands  the 
"surface  only"  application  of  the 
standard  to  include  underground  areas 
because  burning  explosives  can  occur 
anywhere  blasting  is  performed. 
Incomplete  detonation  in  a  blasthole  can 
lead  to  the  slow  burning  of  explosives  in 
the  hole.  The  IME  recommended  that 
these  locations  not  be  approached  for  at 
least  one  hour  after  the  apparent 
burning  has  stopped.  MSHA  agrees  and 
has  incorporated  this  language  into  the 
standard.  Editorial  changes  have  been 
made  to  the  standard. 

Section  56/57.6904    Smoking,  open 
flame  restriction 

Existing  standard  56/57.6250  which 
prohibits  smoking  and  open  flames  near 
explosive  materials  is  editorially 
changed  for  clarity. 


General  Requirements — Underground 
Only 

Section  57.6960    Mixing  of  explosive 
material 

Existing  standard  57.6220  prohibits  the 
mixing  of  ammonium  nitrate-fuel  oil 
blasting  agents  underground.  The  draft 
proposal  would  have  prohibited  the 
underground  mixing  of  all  blasting 
agents.  Commenters  objected,  stating 
that  underground  mixing  of  blasting 
agents  would  actually  promote  safety 
when  done  properly.  One  commenter 
pointed  out  that  hazards  associated  with 
mixing  and  handling  of  ammonium 
nitrate-fuel  oil  included  the  potential 
build-up  of  static  electricity  and  fine 
dust  upon  handling  and  processing.  As 
ammonium  nitrate  is  crushed  finer  and 
finer,  it  becomes  more  and  more 
sensitive  to  many  stimuli,  such  as 
sparks,  friction,  impact  and  shock.  The 
commenter  indicated  that  these  hazards 
do  not  exist  or  are  greatly  reduced  when 
mixing  slurries  or  emulsions.  MSHA  is 
proposing  to  allow  bulk  mixing 
underground  to  produce  explosive 
material  in  the  form  of  slurry  or 
emulsions  but  only  under  conditions 
which  minimize  the  possibility  of  heat 
build-up,  fire  and  sparks.  The  agency 
specifically  seeks  comments  relating  to 
the  hazards  associated  with  bulk  mixing 
underground,  the  need  to  restrict  the 
location  of  these  mixing  facilities  and 
related  storage  facilities,  the  need  to 
indicate  the  location  of  all  mixing  and 
explosive  material  storage  facilities  on 
the  mine  escape  and  evacuation  maps  or 
the  ventilation  plans,  and  the 
appropriateness  of  the  proposed 
standard. 

H.  Derivation  Table 

The  following  derivation  table  lists: 
(1)  The'number  of  the  proposed 
standard,  and  (2)  the  number  of  the 
existing  standard.  Standards  that 
uniformly  appear  in  30  CFR  Parts  56  and 
57  are  referred  to  in  this  table  as  56/57 

1 

Derivation  Table 


Proposed  Number 

Existing  Number 

56/57  6100     

56/57  6002  and  56/ 

56/57.6101 

56/57  6102 

57.6008 
56/57.6005 
56/57.6007  and  56/ 

56/57.6130 

57.6011 
56/57  6001 

56/57  6  and  57.6131 

56/57  6132  

56/57.6020 
56/57  6020 

56/57.6133 _ 

57  6160   

56/57.6159 
New 

57  6161  

57.6027.  57  6029  and 

56/57  6200  

57  6030 
56/57  6048 

56/57.6201 

56/57  6040 
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Derivation  Table — Continued 


Proposed  Number 

Existing  Number 

66/57.6202 

56/57.6042,  56/ 

57.6043.  56/57.6044, 

56/57.6047.  56/ 

57.6050,  57.6053.  56/ 

57.6065.  57.6077  and 

56/57.6200 
56/57.6041  and  56/ 

57.6051 
56/57.6054.  57.6075 

and  57  6076 
56/57.6056  and  56/ 

57.6057 
56/57.6090  and  56/ 

57.6091 
56/57  6093 
56/57.6096 
56/57.6097  and  56/ 

57.6098 
56/57.6101 
56/57.6102 
56/57.6094,  56/ 

57.6160.  57.6175.  and 

57.6182 
56/57.6142 
now 

New 

56/57.6104  and  56/ 

57.6105 
56/57.6106.  56/57.6168 

and  57.6177 
57.6141 
56/57.6103 

56/57.6203 

56.6204  and  57.6204 

66/57  6205 

56/57.6300 

56/57.6301 

56/57.6302 

56/57.6303 

56/57  6304 

56/57  6305   

56/57  6306 

56/57.6307 

56/57  6308  

56/57  6309       

56/57  6310   

56/57  631 1  

56/57  6312 

56/57  6313 

56/57  6400 

56/57.6119 

56/57  6401  

56/57.6120 

56/57  6402 

56/57.6126 

56/57  6403 

56/57.6125 

56/57  6404 

56/57.6127 

56/57  6405   

56/57  6128  and  56/ 

56/57  6406   

57.6131 
56/57.6133 

56.6407  and  57.6407 

56/57.6500 

56/57.6121 
56/57.6109 

56/57.6501 

56/57.6115,56/ 

56/57  6502 

57.6163.  and  56/ 
57.6164 
56/57.6110,  56/ 

56/57  6600 

57.6111,56/57  6112. 
56/57.6113.  56/ 
57.6114,56/57.6116, 
56/57.6117,  and  56/ 
57.6118 
56/57.6123 

56/57  6601  

56/57.6129 

56/57  6602 

56/57.6193,  56/ 

56/57.6603 

57.6194,  56/57.6195. 
and  56/57.6198 
56/57.6130 

56  6604  and  57.6604 

56/57  6605  

56/57.6124 
56/57.6162 

56/57  6700 

56/57.6099  and  56/ 

56/57  6701  

57.6134 
56/57.6100 

56/57  6800    

56/57  6012 

56/57  6801   

56/57.6045 

56/57  6802 

.  New 

56/57  6803    

56/57  6122 

56/57  6900 

.  56/57.6092 

56/57  6901 

.  56/57.6136  and  56/ 

56/57  6902 

57.6137 
56/57  6138 

56/57  6903 

.  56/57.6161 

56/57  6904  

.  56/57.6250 

57  6960     

.  57.6220 

56/57  7055 

.  56/57.6107 

56/57  7051       

.  56/57.6135 

/.  Distribution  Table 

For  the  convenience  of  the  reader,  the 
following  distribution  table  has  been 
added  as  a  cross-reference  guide. 
Standards  that  uniformly  appear  in  30 
CFR  Parts  56  and  57  are  referred  to  in 
this  table  as  56/57. 

Distribution  Table 


Existing  Number 

Proposed  Number 

56/57  6001 

57/57.6130 

56/57  6002  

56/57.6100 

56/57.6005 

56/57  6007 

56/57.6101 
56/57.6102 

56/57  6008  

56/57.6100 

56/57  6011 

56/57  601 2 

56/57.6102 
56/57.6800 

56/57.6020 

57  6027 

56.6131.  57.6131  and 

56/57.6132 
57.6161 

57  6029 -.. 

57  6030 

57.6161 
57.6161 

56/57  6040   

56/57.6201 

56/57.6041 

56/57  6042    

56/57  6203 
56/57  6202 

56/57  6043 

56/57  6202 

56/57  6044  

56/57  6202 

56/57.6045 „ 

56/57  6046 

56/57.6801 
Removed 

56/57  6047 

56/57  6202 

56/57  6048 

56/57.6200 

56/57.6050 -.. 

56/57  6051  

56/57.6202 
56/57.6203 

56/57.6053 

56/57  6054  

56/57.6202 
56.6204  and  57  6204 

56/57  6056  ... 

56/57.6205 

56/57  6057   

56/57.6205 

56/57  6065  

56.6202 

57  6075 

56.6204  and  57.6204 

57  6076 

56.6204  and  57  6204 

57  6077 

56/57.6202 

56/57  6090 

56/57.6300 

56/57  6091 

56/57.6300 

56/57  6092 

56/57.6900 

56/57  6093 

56/57.6301 

56/57  6094 

56/576306 

56/57  6096   

56/57.6302 

56/57  6097 

56/57.6303 

56/57  6098  

56/57.6303 

56/57.6099..-.„ 

56/57  6100  

56/57.6700 
56/57.6701 

56/57.6101 - 

56/57  6102 

56/57.6304 
56/57.6305 

56/57.6103 _.... 

56/57.6104 „ 

56/57.6105 

56/57  6313 
56/57.6310 
56/57.6310 

56/57  6106 

56/57.631 1 

56/57  6107  

Transferred  to  Sut)part  F 

56/57.6108 

56/57.7055 
Removed 

56/57  6109 

56/57.6500 

56/57.6110....- 

56/57.6111 

56/57.6602 
56/57.6502 

56/57  6112 

56/57  6502 

56/57  6113 

56/57.6502 

56/57  6114 

56/57.6602 

56/57  61 1 5  

56/57.6501 

56/57.6116 _ 

56/57  61 17 

56/57.6502 
56/57.6502 

56/57  6118 

56/57.6502 

56/57  6119 

.  56/57.6400 

56/57  6120   

.  56/57.6401 

56/57  6121 

.  56  6407  and  57.6407 

56/57  6122  

.  56/57.6603 

56/57.6123 

.  56/57.6600 

56/57  6124  

.  56.6604  and  57.6604 

56/57  6125 

.  56/57.6403 

56/57.6126 

.  56/57.6402 

56/57.6127 

.  56/57  6404 

Distribution  Table— Continued 


Existing  Number 


56/57.6128... 
56/57.6128... 
56/57.6130... 
56/57.6131... 
56/57.6132... 
56/57.6133... 
56/57.6134... 
56/57.6135... 


56/57.6136... 
56/57  6137... 
56/57.6138... 
56/57.6139... 
56/57.6140... 

57.6141 

56/57.6142... 
56/57  6159... 
56/57  6160.. 
56/576161.. 
56/57.6162.. 
56/57  6163.. 
56/57.6164.. 
56/576168.. 

57.6175 

57  6177 

57.6182 

56/57.6193.. 
56/57.6194.. 
56/57.6195.. 
56/57.6198.. 

57.6200 

57  6220 

56/57.6260.. 


Proposed  Number 


56/57  6405 
56/57.6601 
56/57.6603 
56/57.6405 

Removed 

56/57.6406 

56/57.6700 

Transferred  to  Subpart  F, 

56/57.7056 
56/57.6901 
56/57.6901 
56/57.6902 
Removed 
Removed 
56/57.6312 
56/57.6307 
56/57.6133 
56/57.6306 
56/57.6903 
56/57  6605 
56/57.6501 
56/57.6501 
56/57.6311 
56/57  6306 
56/57.6311 
57.6306 
56/57  6602 
56/57.6602 
56/57.6602 
56/57.6602 
56/57.6202 
56/57.6960 
66/57.6904 


III.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  MSHA  has  prepared  an  initial 
analysis  to  identify  potential  costs  and 
benefits  associated  with  the  proposed 
changes  to  its  explosives  standards  for 
metal  and  nonmetal  mines.  The  Agency 
has  incorporated  this  analysis  into  the 
Initial  Regulatory  Flexibility  Analysis 
required  by  the  Regulatory  Flexibility 
Act.  In  this  analysis,  sununarized  below. 
MSHA  has  determined  that  the 
proposed  rule  would  not  result  in  major 
cost  increases  nor  have  an  effect  of 
$100,000,000  or  more  on  the  economy. 
Therefore,  the  rule  is  not  within  the 
criteria  for  a  major  rule  and  a 
Regidatory  Impact  Analysis  is  not 
required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  whereever  possible,  compliance 
alternatives  that  minimize  an  adverse 
impact  on  small  business  when 
developing  regulatory  proposals.  This 
proposed  rule  would  introduce 
alternative  compliance  methods  to  the 
existing  regulations  that  would  directly 
benefit  small  mining  operations.  In 
addition,  the  proposals  would  clarify 
compUance  responsibilities  and  adopt 
performance-oriented  standards  when 
possible. 


In  the  following  summary  of  the  Initial 
Regulatory  Flexibility  Analysis.  MSHA 
has  compared  the  costs  associated  with 
the  proposed  requirements  to  the  costs 
associated  with  the  existing 
requirements.  MSHA  has  also  compared 
the  benefits  associated  with  the 
proposed  requirements  to  the  benefits 
associated  with  the  existing 
requirements.  A  copy  of  the  full  analysis 
is  available  upon  request. 

MSHA  estimates  that  the  total  annual 
and  annualized  cost  of  complying  with 
the  existing  rule  is  $1.2  million  and  of 
the  proposed  rule  is  $1.3  million.  The 
total  annual  and  annualized  incremental 
cost  for  complying  with  the  proposed 
rule  is  $148,000. 

MSHA  expects  that  the  proposed  rule 
will  result  in  reduced  risk  to  employee 
safety.  Full  compliance  with  the 
proposed  standards  may  potentially 
prevent  as  many  as  3  deaths  and  24 
injuries  from  occurring  annually. 

For  purposes  of  the  Regulatory 
Flexibility  Act.  MSHA  has  defmed  small 
business  entities  as  mines  with  fewer 
than  20  employees.  The  proposed  rule 
affects  about  4.600  metal  and  nonmetal 
mining  operations  under  MSHA 
jurisdiction  that  use  explosive  material, 
of  which  about  3,500  are  small  business 
entities.  Almost  25,000  of  108,000 
affected  employees  work  at  small 
mining  operations. 

The  existing  rule  will  result  in  annual 
and  annualized  costs  of  approximately 
$280,000  for  small  mines.  The  proposed 
rule  will  cost  approximately  $364,000 
annually.  Full  compliance  with  the 
proposed  rule  may  potentially  prevent 
as  many  as  1.1  fewer  deaths  and  8.0 
fewer  injuries  annually  at  small 
operations. 

Little  or  no  measurable  economic 
effect  is  expected  after  this  proposed 
rule  is  promulgated.  The  Agency 
specifically  solicits  comments  and  data 
on  how  the  proposed  regulations  would 
impact  on  the  mining  industry. 

IV.  Paperwork  Reduction  Act 

The  proposed  rule  contains  an 
information  collection  paperwork 
requirement  in  §  56/57.6502.  This 
paperwork  requirement  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on  the 
proposed  paperwork  provision  should 
be  sent  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  MSHA. 

The  respondents  in  the  paperwork 
provision  would  be  mine  operators.  The 
following  public  hour  estimate  includes 
the  time  for  reviewing  instructions, 


gathering  and  maintaining  the  data 
needed,  and  completing  the  review  of 
collection  information.  In  each  instance, 
the  resultant  information  collection 
would  be  used  by  MSHA  to  assess 
compliance  with  the  proposed 
requirement. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Patricia  W.  Silvey;  director.  Office  of 
Standards,  Regulations,  and  Variances; 
MSHA;  Room  631;  Ballston  Tower  #3; 
4015  Wilson  Boulevard.  Arlington,  FA 
22203  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

List  of  SubjecU  in  30  CFR  Parts  56  and  57 

Mine  safety  and  health.  Metal  and 
nonmetal  mining,  Explosives. 
David  C.  O'Neal. 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 
Date:  November  2, 1988. 

It  is  proposed  to  amend  Subparts  E 
and  F  of  Part  56.  Subchapter  N,  Chapter 
I,  Title  30  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  56— SAFETY  AND  HEALTH 
STANDARDS— SURFACE  METAL  AND 
NONMETAL  MINES 

§  56.6107  and  56.6135    I  Redesignated  as 
§§  56.7055  and  56.7056  and  Revised] 

1.  Redesignate  and  revise  §§56.6107 
as  56.7055  and  §  56.6135  as  §  56.7056  in 
Subpart  F — Drilling  and  Rotary  Jet 
Piercing. 

2.  Revise  Subpart  E  to  consist  of 
§§56.6000  through  56.6904,  as  set  forth 
below. 


Subpart  E— Explosives 

Sec. 

56.6000    Definitions. 

Storage 

56.6100  Separation  of  explosive  material. 

56.6101  Areas  around  storage  facilities. 

56.6102  Storage  practices. 

56.6130  Storage  facilities. 

56.6131  Location  of  storage  facilities. 

56.6132  Magazine  requirements. 

56.6133  Powder  chests. 

Transportation 

56.6200  Delivery  to  storage  or  blast  site 
areds. 

56.6201  Separation  of  explosive  material. 

56.6202  Vehicles. 

56.6203  Locomotives. 

56.6204  Hoists. 

56.6205  Conveying  explosives  by  hand. 


Sec 

Use 

56.6300 
56.6301 
56.6302 
56.6303 
56.6304 
56.6305 
56.6306 
56.6307 
56.6308 
56.6309 
56.6310 
56.6311 
56.6312 
56.6313 


Control  of  blasting  operations. 
Blaslhole  obstruction  check. 
Explosive  material  protection. 
Initiation  preparation. 
Primer  protection. 
Unused  explosive  material. 
Loading  and  blasting. 
Drill  stem  loading. 
Initiation  systems. 
Fuel  oil  requirements  for  ANFO. 
Misfire  waiting  period. 
Handling  of  misflres. 
Secondary  blasting. 
Blast  site  security. 


Electric  Blasting 

56.6400  Compatibility  of  electric  detonators. 

56.6401  Shunting. 

56.6402  Deenergized  circuits  near 
detonators. 

56.6403  Branch  circuits. 

56.6404  Positive  separation  of  blasting 
circuits  from  power  source. 

56.6405  Firing  devices. 

56.6406  Duration  of  current  flow. 

56.6407  Circuit  testing. 

Nonelectric  Blasting 

56.6500  Damaged  initiating  material. 

56.6501  Nonelectric  systems. 

56.6502  Safety  fuse. 

Extraneous  Electricity 

56.6600  Loading  practices. 

56.6601  Grounding. 

56.6602  Static  electricity  dissipation  during 
loading. 

56.6603  Air  gap. 

56.6604  Precautions  during  storms. 

56.6605  Isolation  of  blasting  circuits. 

Equipment  tools 

56.6700  Ncnsparking  tools. 

56.6701  Tamping  and  loading  pole 
requirements. 

Maintenance 

56.6800  Storage  facilities. 

56.6801  Vehicles. 

56.6802  Bulk  delivery  vehicles. 

56.6803  Blasting  lines. 

General  Requirements 

56.6900  Damaged  or  deteriorated  explosive 
material. 

56.6901  Black  powder. 

56.6902  Hot  holes. 

56.6903  Burning  explosive  material. 

56.6904  Smoking,  open  flame  restriction. 
Appendix  I  for  Subpart  E — MSHA  Tables  of 

Distances 

Authority:  30  U.S.C.  811. 

Subpart  E— Explosives 

§56.6000    Definitions. 

The  following  definitions  apply  in  this 
subpart. 

Attended.  Presence  of  an  individual  or 
continuous  monitoring  to  prevent 
unauthorized  entry  or  access. 
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Blast  area.  The  area  in  which 
concussion  (shock  wave),  flying 
material,  or  gases  from  an  explosion 
may  cause  injury  to  persons.  In 
determining  the  blast  area,  the  following 
factors  shall  be  considered: 

(a)  Geology  or  material  to  be  blasted. 

(b)  Blast  pattern. 

(c)  Burden,  depth,  diameter  and  angle 
of  the  holes. 

(d)  Blasting  experience  of  the  mine. 

(e)  Delay  system,  powder  factor,  and 
pounds  per  delay. 

(f)  Type  and  amount  of  explosive 
material. 

(g)  Type  and  amount  of  stemming. 
Blast  site.  The  area  where  explosive 

material  is  handled  during  loading, 
including  the  perimeter  formed  by  the 
blast  holes  and  50  feet  in  all  directions 
from  loaded  holes  or  holes  to  be  loaded. 
The  50  foot  requirement  also  applies  in 
all  directions  along  the  full  depth  of  the 
hole. 

Blasting  agent.  Any  substance 
classified  as  a  blasting  agent  by  the 
Department  of  Transportation  in  49  CFR 
173.114(a)  (1986  compilation).  This 
document  is  available  at  any  MSHA 
Metal  and  Nonmetal  Safety  and  Health 
district  office. 

Blasting  switch.  A  switch  used  to 
connect  a  power  source  to  a  blasting 
circuit. 

Detonating  cord  A  flexible  cord 
containing  a  center  core  of  high 
explosives  and  used  to  initiate  other 
explosives. 

Detonator.  Any  device  containing  a 
detonating  charged  used  to  initiate  an 
explosive.  These  devices  include 
blasting  caps,  electric  or  non-electric 
instantaneous  or  delay  blasting  caps, 
and  delay  connectors.  The  term 
"detonator"  does  not  include  detonating 
cord.  Detonators  may  be  either  "Class 
A"  detonators  of  "Class  C"  detonators, 
as  classified  by  the  Department  of 
Transportation  in  49  CFR  Sections 
173.53  and  173.100  (1986  compilation). 
This  document  is  available  at  any 
MSHA  Metal  and  Nonmetal  Safety  and 
Health  district  office. 

Explosive.  Any  substance  classified 
as  an  explosive  by  the  Department  of 
Transportation  in  49  CFR  Sections 
173.53, 173.88  and  173.100  (1986 
compilation).  This  document  is  available 
at  any  MSHA  Metal  and  Nonmetal 
Safety  and  Health  district  office. 

Explosive  material.  Explosives, 
blasting  agents,  and  detonators. 

Flash  point.  The  minimum 
temperature  at  which  sufficient  vapor  is 
released  by  a  liquid  to  form  a  flammable 
vapor-air  mixture  near  the  surface  of  the 
liquid. 

Igniter  cord.  A  fuse  that  bums 
progressively  along  its  length  with  an 


external  flame  at  the  zone  of  burning, 
used  for  lighting  a  series  of  safety  fuses 
in  a  desired  sequence. 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  Vt  inch 
thick  plywood,.  V4  inch  thick  gypsum 
wallboard,  V^  inch  thick  low  carbon 
steel  and  V*  inch  thick  plywood,  bonded 
together  in  that  order. 

Loading.  Placing  explosive  material 
either  in  a  blast  hole  or  against  the 
material  to  be  biased. 

Misfire.  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned.  The  term  is  also  used  to 
describe  the  explosive  material  itself 
that  has  failed  to  detonate. 

Multipurpose  dry-chemical  fire 
extinguisher.  An  extinguisher  having  a 
rating  of  at  least  2-A:10-B:C  and 
containing  a  nominal  4.5  pounds  or  more 
of  dry-chemical  agent. 

Safety  switch.  A  switch  that  provides 
shunt  protection  in  blasting  circuits 
between  the  blasting  switch  and  the 
blast  site. 

Slurry.  An  explosive  material 
containing  substantial  portions  of  water, 
such  as  a  water  gel  or  emulsion. 

Storage 

§  56.6100    Separation  of  explosive 
material. 

(a)  Detonators  shall  not  be  stored  in 
the  same  magazine  with  other  explosive 
material;  and 

(b)  Blasting  agents  shall  be  separated 
from  explosives,  safety  fuse,  and 
detonating  cord  to  prevent 
contamination. 

§  56.6101    Areas  around  storage  facilities. 

(a)  Areas  surrounding  storage 
facilities  for  explosive  material  shall  be 
clear  of  rubbish,  brush,  dry  grass,  and 
trees  for  25  feet  in  all  directions. 
However,  live  trees  10  feet  or  taller  need 
not  be  removed. 

(b)  Combustibles  shall  not  be  stored 
or  allowed  to  accumulate  within  50  feet 
of  explosive  material.  Combustible 
liquids  shall  be  stored  in  a  manner  that 
assures  drainage  will  occur  away  from 
the  explosive  material  storage  facility  in 
case  of  tank  rupture. 

§  56.6102    Storage  practices. 

Explosive  material  shall  be — 

(a)  Stored  in  a  manner  to  facilitate  use 
of  oldest  stocks  first; 

(b)  Stored  according  to  brand  and 
grade  in  such  a  manner  as  to  facilitate 
identification;  and 

(c)  Stacked  in  a  stable  manner  but  not 
more  than  eight  (8)  feet  high. 

Explosives  shall  be  stored  in  closed 
nonconductive  containers  except  that 


nonelectric  detonating  devices  may  be 
stored  on  nonconductive  racks. 

§56.6130    Storage  facilities. 

(a)  Detonators  and  explosives  shall  be 
stored  in  magazines; 

(b)  Packaged  blasting  agents  shall  be 
stored  in  a  magazine  or  other  facility 
which  is  ventilated,  weather-resistant, 
and  locked  or  attended.  Facilities  other 
than  magazines  used  to  store  blasting 
agents  shall  contain  only  blasting 
agents; 

(c)  Bulk  blasting  agents  shall  be  stored 
in  weather-resistant  bins  or  tanks  which 
are  locked,  attended,  or  otherwise 
inaccessible  to  unauthorized  entry;  and 

(d)  Facilities,  bins  or  tanks  shall  be 
posted  with  warning  signs  shall  indicate 
the  contents  and  are  visible  from  each 
approach. 

§  S6.6 131    Location  of  storage  facilities. 

Storage  facilities  shall  be — 

(a)  Located  in  accordance  with 
Appendix  I  for  Subpart  E — MSHA 
Tables  of  Distances.  However,  where 
there  is  not  sufficient  area  at  the  mine 
site  to  allow  compliance  with  Appendix 
I,  storage  facilities  shall  be  located  so 
that  the  forces  generated  by  a  storage 
facility  explosion  will  not  create  a 
hazard  to  occupants  in  mine  buildings 
and  will  not  damage  dams  or  electric 
substations;  and 

(b)  Detached  structures  located 
outside  the  blast  area  and  a  sufficient 
distance  from  powerlines  so  that  the 
powerlines,  if  damaged,  would  not 
contact  the  magazines. 

§  56.6132    Magazine  requirements. 

Magazines  shall  be — 

(a)  Structurally  sound; 

(b)  Noncombustible.  or  covered  with 
fire-resistant  material; 

(c)  Bullet  resistant; 

(d)  Equipped  with  electrical  bonding 
connections  between  all  conductive 
portions  of  a  metal  magazine  so  the 
entire  structure  is  at  the  same  electrical 
potential.  Suitable  electrical  bonding 
methods  include  welding,  riveting  or  the 
use  of  securely  tightened  bolts  where 
individual  metal  portions  are  joined. 
Conductive  portions  of  nonmetal 
magazines  shall  be  grounded; 

(e)  Made  of  nonsparking  materials  on 
the  inside; 

(f)  Ventilated  to  control  dampness  and 
excessive  heating  within  the  magazine; 

(g)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach,  so  located  that  a 
bullet  passing  through  any  of  the  signs 
will  not  strike  the  magazine; 

(h)  Kept  clean  and  dry  inside; 


(i)  Unlighted  or  lighted  by  devices  that 
are  specifically  designed  for  use  in 
magazines  and  which  do  not  create  a 
fire  or  explosion  hazard.  All  switches 
and  outlets  shall  be  located  on  the 
outside; 

(j)  Unhealed,  or  heated  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard; 

(k)  Locked  when  unattended;  and 

(1)  Used  exclusively  for  the  storage  of 
explosive  materials  except  for  essential 
nonsparking  equipment  used  for  the 
operation  of  the  magazine. 

§56.6133    Powder  ctiests. 

(a)  Powder  chests  (day  boxes)  shall 
be — 

(1)  Structurally  sound,  weather- 
resistant,  equiped  with  a  Ud  or  cover, 
and  with  only  nonsparking  material  on 
the  inside; 

(2)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(3)  Located  out  of  the  blast  area  once 
loading  has  been  completed; 

(4)  Locked  or  attended  when 
containing  explosive  material; 

(5)  Emptied  at  the  end  of  each  shift 
with  the  contents  returned  to  a 
magazine  or  other  storage  facility,  or 
attended. 

(b)  All  detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  except  fliat  Class  C 
detonators  may  be  placed  in  the  same 
powder  chest  with  explosives  or 
blasting  agents  if  separated  by  4-inches 
of  hardwood,  laminated  partition  or 
equivalent. 

Transportation 

§56.6200    Delivery  to  storage  or  Mast  sHe 
areas. 

Explosive  material  shall  be 
transported  without  avoidable  delay  to 
the  storage  area  or  blast  site. 

§  56.6201    Separation  of  explosive 
material. 

(a)  Class  A  detonators,  and  Class  C 
detonators  in  quantities  of  more  than 
1000,  shall  not  be  transported  in  a 
vehicle  or  conveyance  with  explosives 
for  blasting  agents  unless  the  detonators 
are  maintained  in  the  original  packaging 
as  shipped  from  the  manufacturer  and 
separated  from  the  explosives  or 
blasting  agents  by  4-inches  of 
hardwood,  laminated  partition  or 
equivalent. 

(b)  Class  C  detonators  may  be 
transported  in  quantities  up  to  1000  with 
explosives  or  blasting  agents.  However, 
such  detonators  shall  be  kept  in  closed 
containers  and  separated  fi'om  the 
explosives  or  blasting  agents  by  4- 
inches  of  hardwood,  laminated  partition 


or  equivalent.  The  hardwood  or 
laminated  partition  shall  be  fastened  to 
the  vehicle  or  conveyance. 

§56.6202    Vehicles. 

(a)  Vehicles  containing  explosive 
material  shall  be — 

(1)  Structurally  sound  and  well- 
maintained; 

(2)  Equipped  with  sides  and 
enclosures  higher  than  the  explosive 
material  being  transported  or  have  the 
explosive  material  secured  to  a 
nonconductive  pallet; 

(3)  Equipped  with  a  cargo  space  which 
shall  contain  the  explosive  material. 
Passenger  areas  shall  not  be  considered 
cargo  space; 

(4)  Equipped  with  at  least  two 
multipurpose  dry-chemical  fire 
extinguishers  or  one  such  extinguisher 
and  an  automatic  fire  suppression 
system; 

(5)  Vented  except  when  transporting 
in  bulk; 

(6)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(7)  Occupied  only  by  persons 
necessary  for  handling  the  explosive 
material: 

(8)  Attended,  except  when  parked  at 
the  blast  site  and  loading  is  in  progress; 
and 

(9)  Secured  while  parked  by  having — 
(i)  The  brakes  set; 

(ii)  The  wheels  chocked  if  movement 
could  occur  and 

(iii)  The  engine  shut  off  unless 
powering  a  device  being  used  in  the 
loading  operation. 

(b)  Vehicles  containing  explosives 
shall  have — 

(1)  No  sparking  material  exposed  in 
the  cargo  space;  and 

(2)  Only  properly  secured  nonsparking 
equipment  shall  be  in  the  cargo  space 
with  the  explosives. 

(c)  Vehicles  used  for  dispensing  bulk 
explosive  material  shall — 

(1)  Have  no  zinc  or  copper  exposed  in 
the  cargo  space;  and 

(2)  Provide  any  enclosed  screw-type 
conveyors  with  protection  against 
internal  pressure  and  frictional  heat. 

§56.6203    Locomotives. 

Explosive  material  shall  not  be 
transported  on  a  locomotive.  When 
explosive  material  is  hauled  by  trolley 
locomotive,  covered,  electrically 
insulated  cars  shall  be  used. 

§56.6204    Hoists. 

(a)  Before  explosive  material  is 
transported  in  hoist  conveyances,  the 
hoist  operator  shall  be  notified. 

(b)  Explosive  material  transported  in 
hoist  conveyances  shall  be  placed 


within  a  structurally  sound  container. 
The  manufacturer's  container  may  be 
used  if  secured  to  a  nonconductive 
pallet.  When  explosives  are  transported, 
they  shall  be  secured  so  as  not  to 
contact  any  sparking  material. 

(c)  No  person  shall  be  transported  on 
a  hoist  conveyance  or  mantrip 
containing  explosive  materials. 

§  56.6205    Conveying  explosives  by  tiand. 

Closed,  nonconductive  containers 
shall  be  used  to  carry  explosives  to  and 
from  blast  sites.  Separate  containers 
shall  be  used  for  explosives  and 
detonators. 

§56.6300    Control  of  blasting  operations. 

(a)  Only  persons  trained  and 
experienced  in  the  handling  and  use  of 
explosive  material  shall  direct  blasting 
operations  and  related  activities. 

(b)  Trainees  and  inexperienced 
persons  shall  work  only  in  the 
immediate  presence  of  persons  trained 
and  experienced  in  the  handling  and  use 
of  explosive  material. 

§  56.6301    Blasttiole  ot>struction  ctieck. 

After  blastholes  are  drilled,  they  shall 
be  checked,  and  cleared  of  obstructions 
wherever  possible,  before  loading. 

§  56.6302    Explosive  material  protection. 

(a)  Explosives  and  blasting  agents 
shall  be  kept  separated  from  detonators 
until  loading  begins;  and 

(b)  Explosive  material  shall  be 
protected  from  impact  and  temperatures 
in  excess  of  150  *F  when  taken  to  the 
blast  site. 

§  56.6303    Initiation  preparation. 

(a)  Primers  shall  be  prepared  with  the 
detonator  contained  securely  and 
completely  within  the  explosive  or 
contained  securely  and  appropriately  for 
its  design  in  the  tunnel  or  cap  well; 

(b)  Primers  shall  be  made  up  only  at 
the  time  of  use  and  as  close  to  the  blast 
site  as  conditions  allow;  and 

(c)  When  using  detonating  cord  to 
initiate  another  explosive,  a  connection 
shall  be  prepared  with  the  detonating 
cord  threaded  through,  attached 
securely  to,  or  otherwise  in  contact  with 
the  explosive. 

§  56.6304    Prln>er  protection. 

(a)  Tamping  shall  not  be  done  directly 
on  a  primer. 

(b)  If  cartridges  of  explosives  or 
blasting  agents  exceed  4  inches  in 
diameter,  they  shall  not  be  dropped  on 
the  primer  except  where  the  blasthole  is 
filled  with  or  under  water. 
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§  56.6305    Unused  explosive  materlaL 

Unused  explosive  material  shall  be 
moved  to  a  protected  location  as  soon 
as  loading  operations  are  completed. 

§56.6306    Loading  and  blasting. 

(a)  Once  explosive  material  has 
reached  the  blast  site,  vehicles  and 
equipment  shall  not  be  driven  over 
explosive  materials  or  initiating  systems 
or  otherwise  contact  them  in  a  manner 
which  could  create  a  hazard: 

(b)  Once  loading  begins,  only  activity 
directly  related  to  the  blasting  operation 
shall  be  permitted  within  the  blast  site; 

(c)  Loading  shall  be  continuous  except 
for  emergency  situations,  shift  changes, 
and  idle  shifts  not  to  exceed  16  hours: 

(d)  When  loading  is  suspended,  the 
blast  site  shall  be  attended; 

(e)  In  electric  blasting  prior  to  hook-up 
of  the  power  source  and  in  nonelectric 
blasting  prior  to  the  attachment  to  an 
initiating  device,  all  persons  shall  be 
removed  from  the  blast  area  except 
persons  in  a  blasting  shelter  or  other 
location  that  protects  from  concussion 
(shock  wave),  flying  material,  or  gases. 

(f)  Upon  completion  of  loading  and 
connecting  or  circuits,  firing  of  blasts 
shall  occur  as  soon  as  possible. 

(g)  Before  firing  a  blast — 

(1)  Ample  warning  shall  be  given  to 
allow  all  persons  to  be  evacuated; 

(2)  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  blast  area 
shall  be  guarded  or  barricaded  to 
prevent  the  passage  of  persons  or 
vehicles. 

(h}  No  work  shall  resume  in  the  blast 
area  until  a  postblast  examination  has 
been  conducted. 

§  56.6307    Drill  stem  loading. 

Explosive  material  shall  not  be  loaded 
into  blastholes  with  drill  stem 
equipment  or  other  devices  that  could  be 
extracted  while  containing  explosive 
material.  The  use  of  loading  hose,  collar 
sleeves,  or  collar  pipes  is  permitted. 

§  56.6306    Initiation  tystema. 

Initiation  systems  shall  be  used  in 
accordance  with  the  manufacturer's 
instructions. 

§  56.6309    Fuel  oil  requirements  lor  ANFO. 

Liquid  hydrocarbon  fuels  with  flash 
points  lower  than  that  of  No.  2  diesel  oil 
(125  °  F)  shall  not  be  used  to  prepare 
ammonium  nitrate-fuel  oil.  Waste  oil, 
including  crankcase  oil,  shall  not  be 
used. 

§  56.63 1 0    Misfire  waiting  period. 

When  a  misfire  is  suspected,  persons 
shall  not  enter  the  blast  area — 

(a)  For  30  minutes  if  safety  fuse  and 
blasting  caps  are  used;  or 


(b)  For  15  minutes  if  any  other  type 
detonators  are  used. 

§  56.631 1    Handling  of  misfire*. 

(a)  Faces  and  muck  piles  shall  be 
examined  for  misflres  after  each 
blasting  operation. 

(b)  Only  work  necessary  to  remove  a 
misfire  and  protect  the  safety  of  miners 
engaged  in  the  removal  shall  be 
permitted  in  the  affected  area  until  the 
misfire  is  disposed  of  in  a  safe  manner. 

(c)  When  a  misHre  cannot  be  disposed 
of  safely,  each  approach  to  the  area 
affected  by  the  misfire  shall  be  posted 
with  a  warning  sign  at  a  conspicuous 
location  to  prohibit  entry,  and  the 
condition  shall  be  reported  immediately 
to  mine  management. 

(d)  All  misfires  occurring  during  the 
shift  shall  be  reported  to  mine 
management  not  later  than  the  end  of 
the  shift. 

§  56.63 1 2    Secondary  blasting. 

Secondary  blasts  fired  at  the  same 
time  in  the  same  work  area  shall  be 
initiated  from  one  source. 

§  56.6313    Blast  site  security. 

Areas  in  which  loaded  holes  are 
awaiting  firing  shall  be  attended,  or 
barricaded  and  posted,  or  flagged 
against  unauthorized  entry. 

Electric  Blasting 

§  56.6400    Compatability  of  electric 
detonators. 

All  electric  detonators  to  be  fired  in  a 
round  shall  be  from  the  same 
manufacturer  and  shall  have  similar 
electrical  firing  characteristics. 

§56.6401    Shunting. 

Except  during  testing — 

(a)  Electric  detonators  shall  be  dept 
shunted  until  connected  to  the  blasting 
line  or  wired  into  a  blasting  round; 

(b)  Wired  rounds  shall  be  kept 
shunted  until  connected  to  the  blasting 
line;  and 

(c)  Blasting  lines  shall  be  kept  shunted 
until  immediately  before  blasting. 

§  56.6402    Deenergized  circuKs  near 
detonators. 

Electrical  distribution  circuits  within 
50  feet  of  electric  detonators  at  the  blast 
site  shall  be  deenergized.  However,  such 
circuits  need  not  be  denergized  between 
25  to  50  feet  of  the  electric  detonators  if 
stray  current  tests  indicate  a  maximum 
stray  current  of  less  than  0.05  amperes 
through  a  one-ohm  resistor  as  measured 
at  the  location  of  the  electric  detonators. 

§  56.6403    Branch  circuits. 

If  electric  blasting  includes  the  use  of 
branch  circuits,  each  branch  shall  be 
equipped  with  a  safety  switch  or 


equivalent  method  to  isolate  the  circuits 
to  be  used.  At  least  one  safety  switch  or 
equivalent  method  of  protection  shall  be 
located  outside  the  blast  area  and  shall 
be  in  the  open  position  until  persons  are 
withdrawn. 

§  56.6404    Positive  separation  of  blasting 
circuits  from  power  source. 

Except  when  closed  to  fire  the  blast, 
blasting  switches  shall  be  locked  in  the 
open  position.  Lead  wires  shall  not  be 
connected  to  the  blasting  switch  until 
the  shot  is  ready  to  be  fired. 

§  56.6405    Firing  devices. 

(a)  Power  sources  shall  be  capable  of 
delivering  sufficient  current  to  energize 
all  electric  detonators  to  be  fired  with 
the  type  of  circuits  used.  The  use  of 
storage  or  dry  cell  batteries  is  not 
permitted  as  a  power  source. 

(b)  Blasting  machines  shall  be  tested, 
repaired,  and  maintained  in  accordance 
with  manufacturer's  instructions. 

(c)  Only  the  blaster  shall  have  the  key 
or  other  control  to  an  electrical  firing 
device. 

§  56.6406    Duration  of  current  flow. 

If  any  part  of  a  blast  is  connected  in 
parallel  and  is  to  be  initiated  from 
powerlines  or  lighting  circuits,  the  time 
of  current  flow  shall  be  limited  to  a 
maximum  of  25  milliseconds.  This  can 
be  accomplished  by  incorporating  an 
arcing  control  device  in  the  blasting 
circuit  or  by  interrupting  the  circuit  with 
an  explosive  device  attached  to  one  or 
both  lead  lines  and  initiated  by  a  25 
millisecond  delay  electric  detonator. 

§56.6407    Circuit  testing. 

A  blasting  galvanometer  or  other 
instrument  designed  for  testing  blasting 
circuits  shall  be  used  to  test  the 
following: 

(a)  Continuity  of  each  electric 
detonator  in  the  blasthole  prior  to 
stemming  or  connection  to  the  blasting 
line; 

(b)  Resistance  of  individual  series  or 
the  resistance  of  multiple  balanced 
series  to  be  connected  in  parallel  prior 
to  their  connection  to  the  blasting  line; 

(c)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonator 
series;  and 

(d)  Total  blasting  circuit  resistance 
prior  to  connection  to  the  power  source. 

Nonelectric  Blasting 

§  56.6500    Damaged  initiating  material. 

Safety  fuse,  igniter  cord,  detonating 
cord,  shock  or  gas  tubing  and  similar 
material  which  is  kinked,  bent  sharply, 
or  damaged  shall  not  be  used.  A  visual 
check  of  the  completed  circuit  shall  be 


made  to  assure  that  the  components  are 
properly  aligned  and  connected. 

§56.6501    Noneleclrfcsyelams. 

(a)  When  blasting  with  any 
nonelectric  system,  double  trunklines  or 
loop  systems  shall  be  used,  except: 

(1)  When  blasting  with  safety  fuse 
and  caps; 

(2)  When  performing  secondary 
blasting:  or 

(3)  When  in-the-hole  delays  are  of 
sufficient  duration  to  preclude  cutoffs 
from  the  movement  of  ground. 

(b)  When  the  nonelectric  blasting 
system  utilizes  shock  tube — 

(1)  All  connections  with  other 
initiation  devices  shall  be  secured  in  a 
manner  which  provides  for 
uninterrupted  propagation; 

(2]  Factory  made  units  shall  be  used 
as  assembled  and  shall  not  be  cut;  and 

(3)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  area  and 
connecting  to  the  source  of  energy  for 
firing  the  blast. 

(c)  When  the  nonelectric  blasting 
system  utilizes  detonating  cord — 

(1)  The  line  of  detonating  cord 
extending  out  of  a  blasthole  shall  be  cut 
from  the  supply  spool  immediately  after 
the  attached  explosive  is  correctly 
positioned  in  the  hole; 

(2)  In  multiple  row  blasts,  the 
trunkline  layout  shall  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  least  two  directions; 

(3)  All  connections  shall  be  tight  and 
kept  at  right  angles  to  the  tninkhne; 

(4)  Detonators  shall  be  attached 
securely  to  the  side  of  detonating  cord 
and  pointed  in  the  direction  in  which 
detonation  is  to  proceed:  and 

(5)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  area. 

(d)  When  the  nonelectric  blasting 
system  utilizes  gas  tube,  continuity  of 
the  circuit  shall  be  tested  prior  to 
blasting. 

§56.6502    Safety  fuse. 

(a)  The  burning  rate  of  each  spool  of 
safety  fuse  to  be  used  shall  be 
measured,  posted  in  locations  which 
will  be  conspicuous  to  safety  fuse  users, 
and  brought  to  the  attention  of  all 
persons  involved  with  the  blasting 
operation. 

(b)  When  firing  with  safety  fuse 
ignited  individually  using  handheld 
lighters,  the  safety  fuse  shall  be  of 
lengths  which  provide  at  least  the 
minimum  burning  time  for  a  particular 
size  round  as  specified  in  the  following 
table. 


Safety  Fuse— Minimum  Burning  Time 


Numt)er  of  holes  in  a 
round 

M»i«num  buning  time 

1 

2  minuter  * 

2  to  5 

2  minutfis  40  sacortds 

6  to  10 

11  to  15..„ 

5  minutes. 

'  Fof  example,  persons  shall  use  at  least  36-inch 
length  of  40-second-pef-foot  safety  fuse  or  at  least  a 
48-inch  length  o<  30-8ecior><*i>e'-<oo«  safety  fuse  to 
allow  sufficient  time  to  evacuate  the  area 

(c)  Where  flyrock  might  damage 
exposed  safety  fuse,  the  blast  shall  be 
timed  so  that  all  safety  fuse  are  burning 
within  the  blastholes  before  any 
blasthole  detonates. 

(d)  Fuse  shall  be  cut  and  capped  in 
dry  locations  posted  with  "No  Smoking" 
signs. 

(e)  Blasting  caps  shall  be  crimped  to 
fuse  only  with  implements  designed  for 
that  purpose. 

(f)  Safety  fuse  shall  be  ignited  only 
after  the  primer  and  the  explosive 
material  are  securely  in  place. 

(g)  Safety  fuse  shall  be  ignited  only 
with  devices  designed  for  that  purpose. 
Carbide  lights,  liquefied  petroleum  gas 
torches  and  cigarette  lighters  shall  not 
be  used  to  light  safety  fuse. 

(h)  At  least  two  persons  shall  be 
present  when  lighting  safety  fuse,  and 
no  one  shall  light  more  than  15 
individual  fuses.  If  more  than  15  holes 
per  person  are  to  be  fired,  electric 
blasting  systems,  igniter  cord  and 
connectors,  or  other  nonelectric  blasting 
systems  shall  be  used. 

Extraneous  Electricity 

§56.6600    Loading  practices. 

If  extraneous  electricity  is  suspected 
in  an  area  where  electric  detonators  are 
used,  loading  shall  be  suspended  until 
tests  determine  that  stray  current  does 
not  exceed  0.05  amperes  through  a  1- 
ohm  resister  when  measured  at  the 
location  of  the  electric  detonators.  If 
greater  levels  of  extraneous  electricity 
are  found,  the  source  shall  be 
determined  and  no  loading  shall  take 
place  until  the  condition  is  corrected. 

§  56.6601    Grounding. 

Electric  blasting  circuits,  including 
powerline  sources  when  used,  shall  not 
be  grounded. 

§  56.6602    Static  electricity  dissipation 
during  loading. 

When  explosive  material  is  loaded 
pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  electricity — 

(a)  An  evaluation  of  the  potential 
static  electricity  hazard  shall  be  made 
and  any  hazard  shall  be  ehminated 
before  loading  begins; 


(b)  The  loading  hose  shall  be  of  a 
semiconductive  type,  have  a  total  of  not 
more  than  2-megohms  of  resistance  over 
its  entire  length  and  not  less  than  1.000- 
ohm  of  resistance  per  foot: 

(c)  Wire-countered  hoses  shall  not  be 
used; 

(d)  All  conductive  parts  of  the  loading 
equipment  shall  be  bonded  and 
grounded.  Groimds  shall  not  be  made  to 
other  potential  sources  of  extraneous 
electricity;  and 

(e)  Plastic  tubes  shall  not  be  used  as 
hole  liners  if  the  hole  contains  an 
electric  detonator. 

§  56.6603    Air  gap. 

At  least  a  15-foot  air  gap  shall  be 
provided  between  the  blasting  circuit 
and  the  electric  power  source. 

§  56.6604    Precautions  during  storms. 

During  the  approach  and  progress  of 
an  electrical  storm,  all  blasting 
operations  shall  be  suspended  and  all 
persons  withdrawn  from  the  blast  area 
or  to  a  safe  location. 

§  56.6605    Isolation  of  Masting  circuits. 

Lead  wires  and  blasting  lines  shall  not 
be  strung  across  power  conductors, 
pipelines  and  railroad  tracks,  and  shall 
be  protected  from  sources  of  stray  or 
static  electricity.  Blasting  circuits  shall 
also  be  protected  from  any  contact 
between  firing  lines  and  overhead 
powerlines  which  could  result  from  the 
force  of  a  blast. 

Equipment/Tools 

§56.6700    Nonspartdng  tools. 

Only  nonsparking  tools  shall  be  used 
to  open  containers  of  explosive  material 
or  to  punch  holes  in  explosive 
cartridges. 

§  56.6701    Tamping  and  loading  pole 
requirements. 

Tamping  and  loading  poles  shall  be  of 
wood  or  other  nonconductive, 
nonsparking  material.  Couplings  for 
poles  shall  be  nonsparking. 

Maintenance 

§56.6800    Storage  facilities. 

When  repair  work  which  could 
produce  a  spark  or  Heme  is  to  be 
performed  on  a  storage  facility  for 
explosive  materials: 

(a)  The  explosive  material  shall  be 
moved  to  another  facility,  or  moved  at 
least  50  feet  from  the  repair  activity  and 
monitored;  and 

(b)  The  facility  shall  be  cleaned  to 
prevent  accidental  detonation. 
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§  56.6901    Vehicles. 

Vehicles  containing  explosive 
material  shall  not  be  taken  into  a  repair 
garage  or  shop. 

§56.6902    Bulk  delivery  vehicles. 

No  welding  or  cutting  shall  be 
performed  on  bulk  delivery  vehicles 
until  the  vehicles  have  been  washed 
down  and  all  explosive  material  has 
been  removed.  Before  welding  or  cutting 
on  a  hollow  shaft,  the  shaft  shall  be 
thoroughly  cleaned  inside  and  out  and 
vented  with  a  minimum  Va  inch  diameter 
opening  to  allow  for  sufficient 
ventilation. 

§56.6803    Blasting  lines. 

Permanent  blasting  lines  shall  be 
properly  supported.  All  blasting  lines 
shall  be  insulated  and  kept  in  good 
repair. 

General  Requirements 

§  56.6900    Damaged  or  deteriorated 
explosive  materlaU 

Damaged  or  deteriorated  explosive 
material  shall  be  disposed  of  in  a  safe 
manner  in  accordance  with  the 
instructions  of  the  manufacturer.  Delay 
detonators  at  least  five  years  old  are 
considered  deteriorated  explosive 
material. 

§  56.6901    Black  powder. 

(a)  Black  powder  shall  be  used  for 
blasting  only  when  a  desired  result 


cannot  be  obtained  with  another  type  of 
explosive,  such  as  in  quarrying  certain 
types  of  dimension  stone. 

(b)  Containers  of  black  powder  shall 
be — 

(1)  Nonsparking; 

(2)  Kept  in  a  totally  enclosed  cargo 
space  while  being  transported  by  a 
vehicle; 

(3)  Securely  closed  at  all  times, 
when — 

(i)  Within  50  feet  of  any  magazine  or 
open  flame; 

(ii)  Within  any  building  in  which  a 
fuel-fired  or  exposed-element  electric 
heater  is  operating;  or 

(iii)  In  an  area  where  electrical  or 
incandescent-particle  sparks  could 
result  in  powder  ignition;  and 

(4)  Opened  only  when  the  powder  is 
being  transferred  to  a  blasthole  or 
another  container  and  only  in  locations 
not  listed  in  paragraph  (b)(3)  of  this 
section. 

(c)  Black  powder  shall  be  transferred 
from  containers  only  by  pouring; 

(d)  Spills  shall  be  cleaned  up  promptly 
with  nonsparking  equipment. 
Contaminated  powder  shall  be  put  into 
a  container  of  water  to  be  disposed  of 
promptly  after  the  granules  have 
disintegrated,  or  the  spill  area  shall  be 
promptly  flushed  with  water  until  the 
granules  have  disintegrated  completely; 


(e)  Misfires  shall  be  disposed  of  by 
washing  the  stemming  and  powder 
charge  from  the  blasthole,  and  removing 
and  disposing  of  the  initiator  in 
accordance  with  the  requirement  for 
damaged  explosives;  and 

(f)  Holes  shall  not  be  reloaded  for  at 
least  12  hours  when  the  blastholes  have 
failed  to  break  as  planned. 

§56.6902    Hot  holes. 

Where  heat  could  cause  premature 
detonation,  explosive  material  shall  not 
be  loaded  into  drilled  or  sprung  holes. 
Special  precautions  are  required  when 
blasting  sulfide  ores  that  react  with 
explosive  material  or  stemming  in 
blastholes. 

§  56.6903    Burning  explosive  material. 

If  explosive  material  is  suspected  of 
burning  at  the  blast  site,  all  persons 
shall  be  evacuated  from  the  endangered 
area  and  shall  not  return  for  at  least  one 
hour  after  the  burning  or  suspected 
burning  has  stopped. 

§  56.6904    Smoking,  open  flame  restriction. 

(a)  Smoking  and  use  of  open  flames 
shall  not  be  permitted  within  50  feet  of 
explosive  material  unless  separated  by 
permanent  noncombustible  barriers. 

(b)  This  standard  does  not  apply  to 
devices  designed  to  ignite  safety  fuse  or 
to  heating  devices  which  do  not  create  a 
fire  or  explosion  hazard. 


Appendix  I  for  Subpart  E— MSHA  Tables  of  Distances 

MSHA  Table  of  Distances  for  Surface  Storage  of  Explosive  Material 


Quantity  of  explosive  material  in  pounds 


Over— Not  over 


2—5 

5—10 

10—20 

20-30 

30—40 

40—50 

50—75 

75—100 

100—125 

125—150 

150-200 

200—250 

250—300 

300—400 

400—500 

500—600 

600—700 

700—800 

800—900 

900—1.000 

1. COO— 1.200.. 
1,200—1.400.. 
1.400—1.600.. 
1.600—1.800.. 
1.800—2.000.. 
2.000—2.500.. 
2.500—3,000.. 


Mine  txjildings.  dams,  and 
electrical  substations 


Distances  in  feet— Separation 
ot  magazines 


Barricaded 


70 
90 
110 
125 
140 
150 
170 
190 
200 
215 
235 
2SS 
270 
295 
320 
340 
355 
375 
390 
400 
425 
450 
470 
490 
505 
545 
580 


Unt>amcaded 


140 
ISO 
220 
250 
280 
300 
340 
380 
400 
430 
470 
510 
540 
590 
640 
680 
710 
750 
780 
800 
850 
900 
940 
980 
1.010 
1,090 
1.160 


Barricaded 


6 
8 
10 
11 
12 
14 
15 
16 
18 
19 
21 
23 
24 
27 
29 
31 
32 
33 
35 
36 
39 
41 
43 
44 
45 
49 
52 


Unbarricaded 


12 
16 
20 
22 
24 
28 
30 
32 
36 
38 
42 
46 
48 
54 
58 
62 
64 
66 
70 
72 
78 
8? 
86 
88 
90 
98 
104 
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MSHA  Table  of  Distances  for  Surface  Storage  of  Explosive  Material— Continued 


Quantity  of  explosive  material  in  pounds 


Over— Not  over 


Mine  buildings,  dame,  and 
electrical  substations 


3,000—4,000 

4,000—5,000 

5,000—6.000 

6.000—7,000 

7,000—8,000 

8,000—9.000 

9,000—10.000 

10,000—12.000 

12,000—14,000 

14,000—16,000 

16,000—18,000 . 

18,000—20,000 

20.000—25,000 

25,000—30,000 

30,000—35,000 

35,000—40,000 

40.000—45,000 

45,000—50,000 

50.000—55,000 

55.000—60,000 

60.000—65,000 

65.000—70,000 

70,000—75.000 

75,000—80,000 

80.000—85,000 

85,000—90,000 

90.000—95.000 

95,000—100,000 

100.000—110,000.... 
110,000—120,000.... 
120.000—130,000.... 
130,000—140,000.... 
140,000—150.000.... 
150,000—160,000.... 
160,000—170,000.... 
170,000—180,000.... 
180,000—190,000  ... 
190,000-200.000.... 
200.000—210,000.... 
210,000—230.000  ... 
230.000—250.000.... 
250,000—275,000.... 
275,000—300,000.... 


Ban-leaded 


635 

685 

730 

770 

800 

835 

865 

875 

885 

900 

940 

975 

1.055 

1.130 

1.205 

1,275 

1.340 

1.400 

1.460 

1,515 

1.565 

1,610 

1.655 

1,695 

1,730 

1.760 

1.790 

1,615 

1,835 

1.855 

1.875 

1.890 

1.900 

1,935 

1.96S 

1.990 

2,010 

2.030 

2.056 

2.100 

2,155 

2.215 

2^75 


Unbarricaded 


Distances  m  feet— Separation 
of  magazines 


Bamcaded 


Unbarncaded 


1,270 
1.370 
1,460 
1,540 
1,600 
1,670 
1,730 
1.750 
1,770 
1,800 
1,880 
1,950 
2,000 
2.000 
2.000 
2,000 
2.000 
2.000 
2,000 
2,000 
2,000 
2.000 
2,000 
2.000 
2,000 
2,090 
2,000 
2.000 
2.000 
2,000 
2.000 
2.000 
2.000 
2,000 
2,000 
2,000 
2,010 
2,030 
2,055 
2.100 
2.155 
2,215 
2.275 


58 

61 

65 

68 

72 

75 

78 

82 

87 

90 

94 

98 
105 
112 
119 
124 
129 
135 
140 
145 
150 
155 
160 
165 
170 
175 
180 
185 
190 
205 
215  : 
225 
235 
245  ! 
255 
265 
275  I 
285 
295  I 
315  I 
335  I 
360  I 
385  I 


116 
122 
130 
136 
144 
150 
156 
164 
174 
180 
188 
196 
210 
224 
238 
248 
258 
270 
280 
290 
300 
310 
320 
330 
340 
350 
360 
370 
390 
410 
430 
450 
470 
490 
510 
530 
550 
570 
590 
630 
670 
720 
770 


For  purposes  of  this  table,    bamcaded    means  ttiat  the  storage  facilitv  containing  explosive  matenal  is  effectually  screened  by  a  natural  or  an  artificial  barricade 
consisting  of  a  mound  or  revetted  wall  of  earth  of  a  minimum  thickness  of  three  feet 

For  conversion  to  the  metnc  system  of  measurement  1  lb =0.454  kg;  1  ft=0  305  m  1  in =2  54  cm 
This  table  is  derived  from  the  IME  "American  Table  ol  Distances".  May  1983  edition 


MSHA  Table  of  Separation  Distances 


PourxJs  of 

explosives  oi 

blasting  agents 


Over — Not  ovei 


Storage  facilities— 

Separation 

distances  wtien 

bamcaded 


Not  over  100 

100—300 

300—600 

600—1,000 

1.000—1,600 

1,6000—2,000... 

2.000—3.000 

3.000—4.000 

4,000—6,000 

6,000—8,000 

8,000—10,000... 

10.000—12,000. 

12,000—16,000. 

16,000—20,000 

20,000—25,000 

25,000—30,000 

30,000—35.000 . 


Ammo- 
nium 
nitrate 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 


Blasting 
agents 


11 
14 
18 
22 
25 
29 
32 
36 
40 
43 
47 
50 
54 
58 
65 
68 
72 


Mini- 
mum 
thick- 
ness of 
iirtificial 
bam- 
cades 
(in.) 


MSHA  Table  of  Separation 
Distances— Continued 


12 

1? 

12 
12 
12 
12 
15 
15 
15 
20 
20 
20 
25 
25 
25 
30 
30 


Pounds  ol 

explosives  oi 

blasting  agents 


Storage  facilities- 
Separation 
distances  wtien 
t>amcaded 


Over— Not  over 


35.000-40.000 

40.000—45.000 

45,000—50,000  

50,000—55,000 

55.000—60.000 

60.000—70.000 

70.000—80.000 

80.000—90.000 

90.000— 100.000  ... 
100.000—120.000.. 
120.000—140.000. 
140.000—160.000.. 
160.000—180.000. 
180,000-200,000  . 
200.000— 220.000  . 


Blasting 
agents 


Mini 
mum 
thick- 
ness ot 
artificial 
tjarn- 
cades 
(in) 


21 
22 
23 
24 
25 
26 
28 
30 
32 
34 
37 
40 
44 
48 
52 


76 

/9 

83 

86 

90 

94 

101 

108 

115 

122 

133 

144 

158 

173 

187 


30 
36 
35 
35 
35 
40 
40 
40 
40 
50 
50 
50 
50 
50 
60 


MSHA  Table  of  Separation 
Distances— Continued 


Pounds  of 

explosives  or 

blasting  agents 


Over— Not  ovei 


Storage  facilities- 
Separation 
distances  wt>en 
t>arncaded 


Ammo- 
nium 
nitrate 


220.000—250.000 
250.000—275.000 
275.000—300.000.. 


56 
60 
64 


Blasting 
agents 


Mini. 

mum 

thick- 
ness of 
artificial 

barn- 
cades 

(in) 


202 
216 
230 


60 
60 
60 


For  purposes  ol  tins  table.  't>amcaded '  means 
that  ttie  storage  facility  is  effectually  screened  t>y  a 
natural  tiarncade  or  an  artificial  t>amcade  consisting 
of  a  mourKt  or  revetted  wall  of  earth 

When  ttie  explosives  or  blasting  agents  are  not 
barricaded,  ttie  distances  shown  in  this  table  shall 
be  multiplied  tjy  six 

For  conversion  to  ttie  metnc  system  ol  measure- 
ment: 1  lb  =  0  454  kg;  1  ft  =305  m;  1  m^  2  54  cm 

This  table  is  derived  from  NFPA  492—1976.  pub- 
listied  in  National  Fire  Protection  Association  (NFPA) 
document  495.  1985  edition. 


\\ 
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Subpart  F— Drilling  and  Rotary  Jet 
Piercing 

§  56.7055    intersecting  holes. 

Holes  shall  not  be  drilled  where  there 
is  a  danger  of  intersecting  a  misfired 
hole  or  a  hole  containing  explosives, 
blasting  agents  or  detonators. 

§  56.7056    Collaring  In  t>ootlegs. 

Holes  shall  not  be  collared  in 
bootlegs. 

It  is  proposed  to  amend  subparts  E 
and  F  of  Part  57.  Subchapter  N.  Chapter 
I,  Title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  57— SAFETY  AND  HEALTH 
STANDARDS  UNDERGROUND  METAL 
AND  NONMETAL  MINES 

§§57.6107  and  57.6135    [Redesignated  as 
§§  57.7055  and  57.7056  and  revised] 

1.  Redesignate  and  revise  §§  57.6107 
as  57.7055  and  57.6135  as  57.7056  in 
Subpart  F— Drilling  and  Rotary  Jet 
Piercing. 

2.  Revise  Subpart  E  to  consist  of 

§  §  57.6000  through  57.6960.  as  set  forth 
below. 

Subpart  E— Explosives 

Sec. 

57.6000    Definitions. 

Storage — Surface  and  Underground 

57.6100  Separation  of  explosive  material. 

57.6101  Areas  around  storage  facilities. 

57.6102  Storage  practices. 

Storage — Surface  Only 

57.6130  Storage  facilities. 

57.6131  Location  of  Storage  facilities. 

57.6132  Magazine  requirements. 

57.6133  Powder  chests. 

Storage — Underground  Only 

57.6160  Main  facilities. 

57.6161  Auxiliary  facilities. 

Transportation — Surface  and  Underground 

57.6200  Delivery  to  storage  or  blast  site 
areas. 

57.6201  Separation  of  explosive  material. 

57.6202  Vehicles. 

57.6203  Locomotives. 

57.6204  Hoists. 

57.6205  Conveying  explosives  by  hand. 

Use — Surfacie  and  Underground 

57.6300  Control  of  blasting  operations. 

57.6301  Blasthole  obstruction  checlc. 

57.6302  Explosive  material  protection. 

57.6303  Initiation  preparation. 

57.6304  Primer  protection. 
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Appendix  I  for  Subpart  E— MSHA  Tables  of 
Distances 

Authority:  30  U.S.C.  811. 
Subpart  E— Explosives 

§  57.6000    Definitions. 

The  following  definitions  apply  in  this 
subpart. 

Attended.  Presence  of  an  individual  or 
continuous  monitoring  to  prevent 
unauthorized  entry  or  access. 

Blast  area.  The  area  in  which 
concussion  (shock  wave),  flying 
material,  or  gases  from  an  explosion 
may  cause  injury  to  persons.  In 
determining  the  blast  area,  the  following 
factors  shall  be  considered: 

(a)  Geology  or  material  to  be  blasted. 

(b)  Blast  pattern. 


(c)  Burden,  depth,  diameter  and  angle 
of  the  holes. 

(d)  Blasting  experience  of  the  mine. 

(e)  Delay  system,  powder  factor,  and 
pounds  per  delay. 

(f)  Type  and  amount  of  explosive 
material. 

(g)  Type  and  amount  of  stemming. 
Blast  site.  The  area  where  explosive 

material  is  handled  during  loading, 
including  the  perimeter  formed  by  the 
blast  holes  and  50  feet  in  all  directions 
from  loaded  holes  or  holes  to  be  loaded. 
The  50  foot  requirement  also  applies  in 
all  directions  along  the  full  depth  of  the 
hole.  In  underground  mines.  15  feet  of 
solid  rib  or  pillar  can  be  substituted  for 
the  50  foot  distance. 

Blasting  agent.  Any  substance 
classified  as  a  blasting  agent  by  the 
Department  of  Transportation  in  49  CFR 
173.114(a).  (1986  Compilation).  This 
document  is  available  at  any  MSHA 
Metal  and  Nonmetal  Safety  and  Health 
district  office. 

Blasting  switch.  A  switch  used  to 
connect  a  power  source  to  a  blasting 
circuit. 

Detonating  cord.  A  flexible  cord 
containing  a  center  core  of  high 
explosives  and  used  to  initiate  other 
explosives. 

Detonator.  Any  device  containing  a 
detonating  charge  used  to  initiate  an 
explosive.  These  devices  include 
blasting  caps,  electric  or  non-electric 
instantaneous  or  delay  blasting  caps, 
and  delay  connectors.  The  term 
"detonator"  does  not  include  detonating 
cord.  Detonators  may  be  either  "Class 
A"  detonators  or  "Class  C"  detonators, 
as  classified  by  the  Department  of 
Transportation  in  49  CFR  173,53  and 
173,100  (1986  Compilation),  This 
document  is  available  at  any  Metal  and 
Nonmetal  Safety  and  Health  district 
office. 

Explosive.  Any  substance  classified 
as  an  explosive  by  the  Department  of 
Transportation  in  49  CFR  173.53. 
173.88  and  173.100  (1986  Compilation). 
This  document  is  available  at  any 
MSHA  Metal  and  Nonmetal  Safety  and 
Health  district  office. 

Explosive  material.  Explosives, 
blasting  agents,  and  detonators. 

Flash  point.  The  minimum 
temperature  at  which  sufficient  vapor  is 
released  by  a  liquid  to  form  a  flammable 
vapor-air  mixture  near  the  surface  of  the 
liquid. 

Igniter  cord.  A  fuse  that  burns 
progressively  along  its  length  with  an 
external  flame  at  the  zone  of  burning, 
used  for  lighting  a  series  of  safety  fuses 
in  a  desired  sequence. 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 


minimum  nominal  dimensions:  Vz  inch 
thick  plywood.  Vi  inch  thick  gypsum 
wallboard.  Vs  inch  thick  low  carbon 
steel  and  V*  inch  thick  plywood,  bonded 
together  in  that  order. 

Loading.  Placing  explosive  material 
either  in  a  blast  hole  or  against  the 
material  to  be  blasted. 

Misfire.  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned.  The  term  is  also  used  to 
describe  the  explosive  material  itself 
that  has  failed  to  detonate. 

Multipurpose  dry-chemical  fire 
extinguisher.  An  extinguisher  having  a 
rating  of  at  least  2-A:10-B:C  and 
containing  a  nominal  4,5  pounds  or  more 
of  dry-chemical  agent. 

Safety  switch.  A  switch  that  provides 
shunt  protection  in  blasting  circuits 
between  the  blasting  switch  and  the 
blast  site. 

Slurry.  An  explosive  material 
containing  substantial  portions  of  water, 
such  as  a  water  gel  or  emulsion. 

Storage — Surface  and  Underground 

§  57.6100    Separation  of  explosive 
material. 

(a)  Detonators  shall  not  be  stored  in 
the  same  magazine  with  other  explosive 
material;  and 

(b)  Blasting  agents  shall  be  separated 
from  explosives,  safety  fuse,  and 
detonating  cord  to  prevent 
contamination. 

§  57.6101    Areas  around  storage  facilities. 

(a)  Areas  surrounding  storage 
facilities  for  explosive  material  shall  be 
clear  of  rubbish,  brush,  dry  grass,  and 
trees  for  25  feet  in  all  directions. 
However,  live  trees  10  feet  or  taller  need 
not  be  removed, 

(b)  Combustibles  shall  not  be  stored 
or  allowed  to  accumulate  within  50  feet 
of  explosive  material.  Combustible 
liquids  shall  be  stored  in  a  manner  that 
assures  drainage  will  occur  away  from 
the  explosive  material  storage  facility  in 
case  of  tank  rupture. 

§  57,6102    Storage  practices. 

Explosive  material  shall  be — 

(a)  Stored  in  a  manner  to  facilitate  use 
of  oldest  stocks  first; 

(b)  Stored  according  to  brand  and 
grade  in  such  a  manner  as  to  facilitate 
identification;  and 

(c)  Stacked  in  a  stable  manner  but  not 
more  than  eight  (8)  feet  high. 

Explosives  shall  be  stored  in  closed 
nonconductive  containers  except  that 
nonelectric  detonating  devices  may  be 
stored  on  nonconductive  racks. 


Storage — Surface  Only 

§  57.6130    Storage  facilities. 

(a)  Detonators  and  explosives  shall  be 
stored  in  magazines; 

(b)  Packaged  blasting  agents  shall  be 
stored  in  a  magazine  or  other  facility 
which  is  ventilated,  weather-resistant, 
and  locked  or  attended.  Facilities  other 
than  magazines  used  to  store  blasting 
agents  shall  contain  only  blasting 
agents; 

(c)  Bulk  blasting  agents  shall  be  stored 
in  weather-resistant  bins  or  tanks  which 
are  locked,  attended,  or  otherwise 
inaccessible  to  unauthorized  entry;  and 

(d)  Facilities,  bins  or  tanks  shall  be 
posted  with  warning  signs  that  indicate 
the  contents  and  are  visible  from  each 
approach. 

§57.6131     Location  Of  Storage  facilities. 

Storage  facilities  shall  be — 

(a)  Located  in  accordance  with 
Appendix  I  for  Subpart  E — MSHA 
Tables  of  Distances.  However,  where 
there  is  not  sufficient  area  at  the  mine 
site  to  allow  compliance  with  Appendix 
I,  storage  facilities  shall  be  located  so 
that  the  forces  generated  by  a  storage 
facility  explosion  will  not  create  a 
hazard  to  occupants  in  mine  buildings 
and  will  not  damage  mine  openings, 
mine  ventilation  fans,  dams  or  electric 
substations;  and 

(b)  Detached  structures  located 
outside  the  blast  area  and  a  sufficient 
distance  from  powerlines  so  that  the 
powerlines,  if  damaged,  would  not 
contact  the  magazines. 

§  57.6132    Magazine  requirements. 

Magazines  shall  be — 

(a)  Structurally  sound; 

(b)  Noncombustible.  or  covered  with 
fire-resistant  material; 

(c)  Bullet  resistant; 

(d)  Equipped  with  electrical  bonding 
connections  between  all  conductive 
portions  of  a  metal  magazine  so  the 
entire  structure  is  at  the  same  electrical 
potential.  Suitable  electrical  bonding 
methods  include  welding,  riveting  or  the 
use  of  securely  tightened  bolts  where 
individual  metal  portions  are  joined. 
Conductive  portions  of  nonmetal 
magazines  shall  be  grounded; 

(e)  Made  of  nonsparking  materials  on 
the  inside; 

(f)  Ventilated  to  control  dampness  and 
excessive  heating  within  the  magazine; 

(g)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach,  so  located  that  a 
bullet  passing  through  any  of  the  signs 
will  not  strike  the  magazine; 

(h)  Kept  clean  and  dry  inside; 
(i)  Unlighted  or  lighted  by  devices  that 
are  specifically  designed  for  use  in 


magazines  and  which  do  not  create  a 

fire  or  explosion  hazard.  All  switches 

and  outlets  shall  be  located  on  the 

outside; 
(j)  Unheated,  or  heated  only  with 

devices  that  do  not  create  a  fire  or 

explosion  hazard; 
(k)  Locked  when  unattended;  and 
(1)  Used  exclusively  for  the  storage  of      ;  *** 

explosive  materials  except  for  essential 

nonsparking  equipment  used  for  the 

operation  of  the  magazine, 

§57.6133    Powder  cttests. 

(a)  Powder  chests  (day  boxes)  shall 
be- 

(1)  Structurally  sound,  weather- 
resistant,  equipped  with  a  lid  or  cover, 
and  with  only  nonsparking  material  on 
the  inside; 

(2)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(3)  Located  out  of  the  blast  area  once 
loading  has  been  completed; 

(4)  Locked  or  attended  when 
containing  explosive  material;  and 

(5)  Emptied  at  the  end  of  each  shift 
with  the  contents  returned  to  a 
magazine  or  other  storage  facility,  or 
attended. 

(b)  All  detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  except  that  Class  C 
detonators  may  be  placed  in  the  same 
powder  chest  with  explosives  or 
blasting  agents  if  separated  by  4-inches 
of  hardwood,  laminated  partition  or 
equivalent. 

Storage — Underground  Only 

§57.6160    Main  facilities 

(a)  Main  facilities  used  to  store 
explosive  material  underground  shall  be 
located — 

(1)  In  stable  or  supported  ground; 

(2)  So  that  a  fire  or  explosion  in  the 
storage  facilities  will  not  prevent  escape 
from  the  mine,  or  cause  detonation  of 
the  contents  of  another  storage  facility; 

(3)  Out  of  the  line  of  blasts,  and 
protected  from  vehicular  traffic,  except 
that  accessing  the  facility; 

(4)  At  least  25  feet  from  track  and 
haulageways.  except  those  necessary  to 
provide  access  to  the  facility; 

(5)  At  least  200  feet  from  work  places 
or  shafts; 

(6)  At  least  50  feet  from  electric 
substations; 

(7)  At  least  25  feet  from  trolley  wires: 

(8)  At  least  25  feet  from  detonator 
storage  facilities;  and 

(b)  Main  facilities  used  to  store 
explosive  material  underground  shall 
be— 
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(1)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(2)  Used  exclusively  for  the  storage  of 
explosive  material  and  associated 
nonsparking  equipment 

(3]  Clean  and  dry  inside: 

(4)  Provided  with  unobstructed 
ventilation  openings; 

(5)  Kept  securely  locked  unless  all 
access  to  the  mine  is  either  locked  or 
attended; 

(6)  Unlighted,  or  lighted  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard  and  which  are 
specifically  designed  for  use  in 
magazines.  All  electrical  switches  and 
outlets  shall  be  located  outside  the 
facility; 

(7)  Kept  free  of  empty  explosive 
material  packaging;  and 

(8]  Made  of  nonsparking  material  on 
the  inside  and  equipped  with  doors  or 
lids. 

§  57.6161    Auxiliary  facilities. 

(a]  Auxiliary  facihties  used  to  store 
explosive  material  near  work  places 
shall  be  wooden  box-type  containers  or 
facilities  constructed  to  provide 
equivalent  impact  resistance  and 
confinement. 

(b)  The  auxiliary  facilities  shall  be — 

(1)  Constructed  of  nonsparking 
material  chi  the  inside; 

(2)  Equipped  with  covers  or  doors: 
(3]  Clean  and  dry  inside; 

(4)  Kept  in  repair; 

(5)  Located  out  of  the  line  of  blasts  so 
they  will  not  be  subjected  to  damaging 
shock  or  flyrock; 

(6]  Identified  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(7)  Located  at  least  15  feet  from  all 
haulageways  and  electrical  equipment, 
or  placed  entirely  within  a  recess  in  the 
rib  used  exclusively  for  explosive 
material; 

(8)  Filled  with  no  more  than  a  one- 
week  supply  of  explosive  material; 

(9]  Separated  by  at  least  25  feet  from 
other  facilities  used  to  store  detonators; 
and 

(10]  Kept  securely  locked  unless  all 
access  to  the  mine  is  either  locked  or 
attended. 

Transportation — Surface  and 
Underground 

§  57.6200    Delivery  to  storage  or  tHast  sit* 


Explosive  material  shall  be 
transported  without  avoidable  delay  to 
the  storage  area  or  blast  site. 


§  57.6201     Separation  of  axploslv* 
material. 

(a]  Class  A  detonators,  and  Class  C 
detonators  in  quantities  of  more  than 
1000,  shall  not  be  transported  in  a 
vehicle  or  conveyance  with  explosives 
or  blasting  agents  unless  the  detonators 
are  maintained  in  the  original  packaging 
as  shipped  from  the  manufacturer  and 
separated  from  the  explosives  or 
blasting  agents  by  4-inches  of 
hardwood,  laminated  partition  or 
equivalent. 

(b]  Class  C  detonators  may  be 
transported  in  quantities  up  to  1000  with 
explosives  or  blasting  agents.  However, 
such  detonators  shall  be  kept  in  closed 
containers  and  separated  from  the 
explosives  or  blasting  agents  by  4- 
inches  of  hardwood,  laminated  partition 
or  equivalent.  The  hardwood  or 
laminated  partition  shall  be  fastened  to 
the  vehicle  or  conveyance. 

§  57.6202    Vehicles. 

(a)  Vehicles  containing  explosive 
material  shall  be — 

(1)  Structurally  sound  and  well- 
maintained; 

(2]  Equipped  with  sides  and 
enclosures  higher  than  the  explosive 
material  being  transported  or  have  the 
explosive  material  secured  to  a 
nonconductive  pallet; 

(3)  Equipped  with  a  cargo  space  which 
shall  contain  the  explosive  material. 
Passenger  areas  shall  not  be  considered 
cargo  space; 

(4)  Equipped  with  at  least  two 
multipurpose  dry-chemical  fire 
extinguishers  or  one  such  extinguisher 
and  an  automatic  fire  suppression 
system; 

(5)  Vented  except  when  transporting 
in  bulk; 

(6)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(7)  Occupied  only  by  persons 
necessary  for  handling  the  explosive 
material; 

(8)  Attended,  except  when  parked  at 
the  blast  site  and  loading  is  in  progress; 
and 

(9)  Secured  while  parked  by  having — 
(i)  The  brakes  set; 

(ii)  The  wheels  chocked  if  movement 
could  occur;  and 

(iii)  The  engine  shut  off  unless 
powering  a  device  being  used  in  the 
loading  operation. 

(b)  Vehicles  containing  explosives 
shall  have — 

(1)  No  sparking  material  exposed  in 
the  cargo  space:  and 

(2)  Only  properly  secured  nonsparking 
equipment  in  the  cargo  space  with  the 
explosives. 


(c)  Vehicles  used  for  dispensing  bulk 
explosive  material  shall — 

(1)  Have  no  zinc  or  copper  exposed  in 
the  cargo  space;  and 

(2)  Provide  any  enclosed  screw-type 
conveyors  with  protection  against 
internal  pressure  and  frictional  heat. 

§57.6203    LocomotivM. 

Explosive  material  shall  not  be 
transported  on  a  locomotive.  When 
explosive  material  is  hauled  by  trolley 
locomotive,  covered,  electrically 
insulated  care  shall  be  used. 

§  57.6204    Hoists. 

(a)  Before  explosive  material  is 
transported  in  hoist  conveyances — 

(1)  The  hoist  operator  shall  be 
notified;  and 

(2)  Hoisting  in  adjacent  shaft 
compartments,  except  for  empty 
conveyances  or  counterweights,  shall  be 
stopped  until  transportation  of  the 
explosive  material  is  completed. 

(b)  Explosive  material  transported  in 
hoist  conveyances  shall  be  placed 
within  a  structurally  sound  container. 
The  manufacturer's  container  may  be 
used  if  secured  to  a  nonconductive 
pallet.  When  explosives  are  transported, 
they  shall  be  secured  so  as  not  to 
contact  any  sparking  material. 

(c)  No  person  shall  be  transported  on 
a  hoist  conveyance  or  mantrip 
containing  explosive  materials. 

§  57.6205    Conveying  explosives  by  hand. 

Closed,  nonconductive  containers 
shall  be  used  to  carry  explosives  to  and 
from  blast  sites.  Separate  containers 
shall  be  used  for  explosives  and 
detonators. 

Use — Surface  And  Underground 

§  57.6300    Control  of  blasting  operations. 

(a)  Only  persons  trained  and 
experienced  in  the  handling  and  use  of 
explosive  material  shall  direct  blasting 
operations  and  related  activities. 

(b)  Trainees  and  inexperienced 
persons  shall  work  only  in  the 
immediate  presence  of  persons  trained 
and  experienced  in  the  handling  and  use 
of  explosive  material. 

§  57.6301     Blasthole  obstruction  check. 

After  blastholes  are  drilled,  they  shall 
be  checked,  and  cleared  of  obstructions 
wherever  possible,  before  loading. 

§57.6302    Explosive  ntaterial  protection. 

(a)  Explosives  and  blasting  agents 
shall  be  kept  separated  from  detonators 
until  loading  begins. 

(b)  Explosive  material  shall  be 
protected  from  impact  and  temperatures 


in  excess  of  150°  F  when  taken  to  the 
blast  site. 

§57.6303    Initiation  preparation. 

(a)  Primers  shall  be  prepared  with  the 
detonator  contained  securely  and 
completely  within  the  explosive  or 
contained  securely  and  appropriately  for 
its  design  in  the  tunnel  or  cup  well; 

(b)  Primers  shall  be  made  only  at  the 
time  of  use  and  as  close  to  the  blast  site 
as  conditions  allow;  and 

(c)  When  using  detonating  cord  to 
initiate  another  explosive,  a  connection 
shall  be  prepared  with  the  detonating 
cord  threaded  through,  attached 
securely  to,  or  otherwise  in  contact  with 
the  explosive. 

§  57.6304    Primer  protection. 

(a)  Tamping  shall  not  be  done  directly 
on  a  primer. 

(b)  If  cartridges  of  explosives  or 
blasting  agents  exceed  4  inches  in 
diameter,  they  shall  not  be  dropped  on 
the  primer  except  where  the  blasthole  is 
filled  with  or  under  water. 

§  57.6305    Unused  explosive  materiaL 

Unused  explosive  material  shall  be 
moved  to  a  protected  location  as  soon 
as  loading  operations  are  completed. 

§57.6306    Loading  and  blasting. 

(a)  Once  explosive  material  has 
reached  the  blast  site,  vehicles  and 
equipment  shall  not  be  driven  over 
explosive  material  or  initiating  systems 
or  otherwise  contact  them  in  a  manner 
which  could  create  a  hazard; 

(b)  Once  loading  begins,  only  activity 
directly  related  to  the  blasting  operation 
shall  be  permitted  within  the  blast  site; 

(c)  Loading  shall  be  continuous  except 
for  emergency  situations,  shift  changes, 
and  idle  shifts  not  to  exceed  16  hours; 

(d)  When  loading  is  suspended,  the 
blast  site  shall  be  attended; 

(e)  In  electric  blasting  prior  to  hook-up 
of  the  power  source  and  in  nonelectric 
blasting  prior  to  the  attachment  to  an 
initiating  device,  all  persons  shall  be 
removed  from  the  blast  area  except 
persons  in  a  blasting  shelter  or  other 
location  that  protects  from  concussion 
(shock  wave),  flying  material,  or  gases. 

(f)  Upon  completion  of  loading  and 
connecting  of  circuits,  firing  of  blasts 
shall  occur  as  soon  as  possible. 

(g)  Before  firing  a  blast — 

(1]  Ample  warning  shall  be  given  to 
allow  all  persons  to  be  evacuated; 

(2]  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  blast  area 
shall  be  guarded  or  barricaded  to 
prevent  the  passage  of  persons  or 
vehicles. 


(h)  No  work  shall  resume  in  the  blast 
area  until  a  post-blast  examination  has 
been  conducted. 

§57.6307    Drill  Stem  loading. 

Explosive  material  shall  not  be  loaded 
into  blastholes  with  drill  stem 
equipment  or  other  devices  that  could  be 
extracted  while  containing  explosive 
material.  The  use  of  loading  hose,  collar 
sleeves,  or  collar  pipes  is  permitted. 

§57.6308    Initiation  systems. 

Initiation  systems  shall  be  used  in 
accordance  with  the  manufacturer's 
instructions. 

§57.6309    Fuel  Oil  rcquiremenU  for  ANFO. 

Liquid  hydrocarbon  fuels  with  flash 
points  lower  than  that  of  No.  2  diesel  oil 
(125  °F)  shall  not  be  used  to  prepare 
ammonium  nitrate-fuel  oil.  Waste  oil, 
including  crankcase  oil,  shall  not  be 
used. 

§57.6310    Misfire  waiting  period. 

When  a  misfire  is  suspected,  persons 
shall  not  enter  the  blast  area — 

(a)  For  30  minutes  if  safety  fuse  and 
blasting  caps  are  used;  or 

(b)  For  15  minutes  if  any  other  type 
detonators  are  used. 

§  57.631 1    Handling  of  misfires. 

(a]  Faces  and  muck  piles  shall  be 
examined  for  misfires  after  each 
blasting  operation. 

(b)  Only  work  necessary  to  remove  a 
misfire  and  protect  the  safety  of  miners 
engaged  in  the  removal  shall  be 
premitted  in  the  affected  area  until  the 
misfire  is  disposed  of  in  a  safe  manner. 

(c)  When  a  misfire  cannot  be  disposed 
of  safely,  each  approach  to  the  area 
affected  by  the  misfire  shall  be  posted 
with  a  warning  sign  at  a  conspicuous 
location  to  prohibit  entry,  and  the 
condition  shall  be  reported  immediately 
to  mine  management. 

(d]  All  misfires  occurring  during  the 
shift  shall  be  reported  to  mine 
management  not  later  than  the  end  of 
the  shift. 

§  57.6312    Secondary  blasting. 

Secondary  blasts  fired  at  the  same 
time  in  the  same  work  area  shall  be 
initiated  from  one  source. 

§57.6313    Blast  site  security. 

Areas  in  which  loaded  holes  are 
awaiting  firing  shall  be  attended,  or 
barricaded  and  posted,  or  fiagged 
against  unauthorized  entry. 


BEST  COPY  AVAILABLE 


Electric  Blasting — Surface  and 
Underground 

§57.6400    CompatttWty  of  electric 


All  electric  detonators  to  be  fired  in  a 
round  shall  be  from  the  same 
manufacturer  and  shall  have  similar 
electrical  firing  characteristics. 

§  57.6401    Shunting. 

Except  during  testing — 

(a)  Electric  detonators  shall  be  kept 
shunted  until  connected  to  the  blasting 
line  or  wired  into  a  blasting  round; 

(b)  Wired  rounds  shall  be  kept 
shunted  until  connected  to  the  blasting 
line;  and 

(c)  Blasting  lines  shall  be  kept  shunted 
until  immediately  before  blasting. 

§  57.6402    Deenerglzed  circuits  near 
detonators. 

Electrical  distribution  circuits  within 
50  feet  of  electric  detonators  at  the  blast 
site  shall  be  deenergized.  However,  such 
circuits  need  not  be  deenergized 
between  25  to  50  feet  of  the  electric 
detonators  if  stray  current  tests  indicate 
a  maximum  stray  current  of  less  than 
0.05  amperes  through  a  one-ohm  resistor 
as  measured  at  the  location  of  the 
electric  detonators. 

§57.6403    Brancii  Circuits. 

If  electric  blesting  includes  the  use  of 
branch  circuits,  each  branch  shall  be 
equipped  with  a  safety  switch  or 
equivalent  method  to  isolate  the  circuits 
to  be  used.  At  least  one  safety  switch  or 
equivalent  method  of  protection  shall  be 
located  outside  the  blast  area  and  shall 
be  in  the  open  position  until  persons  are 
withdrawn. 

§  57.6404    Positive  separation  of  blasting 
circuits  from  power  source. 

Except  when  closed  to  fire  the  blast, 
blasting  switches  shall  be  locked  in  the 
open  position.  Lead  wires  shall  not  be 
connected  to  the  blasting  switch  unitl 
the  shot  is  ready  to  be  fired. 

§57.6405    Rring  devices. 

(a)  Power  sources  shall  be  capable  of 
delivering  sufficient  current  to  energize 
all  electric  detonators  to  be  fired  with 
the  type  of  circuits  used.  The  use  of 
storage  or  dry  cell  batteries  is  not 
permitted  as  a  power  source. 

(b)  Blasting  machines  shall  be  tested, 
repaired,  and  maintained  in  accordance 
with  manufacturer's  instructions. 

(c)  Only  the  blaster  shall  have  the  key 
or  other  control  to  an  electrical  firing 
device. 
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§  57.6406    Duration  of  current  flow. 

if  any  part  of  a  blast  is  connected  in 
parallel  and  is  to  be  initiated  from 
powerlines  or  lighting  circuits,  the  time 
of  current  flow  shall  be  limited  to  a 
maximum  of  25  milliseconds.  This  can 
be  accomplished  by  incorporating  an 
arcing  control  device  in  the  blasting 
circuit  or  by  interrupting  the  circuit  with 
an  explosive  device  attached  to  one  or 
both  lead  lines  and  initiated  by  a  25 
millisecond  delay  electric  detonator. 

§  57.6407    Circuit  testing. 

A  blasting  galvanometer  or  other 
instrument  designed  for  testing  blasting 
circuits  shall  be  used  to  test  the 
following: 

(a)  In  surface  operations — 

(1)  Continuity  of  each  electric 
detonator  in  the  blasthole  prior  to 
stemming  or  connection  to  the  blasting 
line; 

(2)  Resistance  of  individual  series  or 
the  resistance  of  multiple  balanced 
series  to  be  connected  in  parallel  prior 
to  their  connection  to  the  blasting  line; 

(3)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonator 
series;  and 

(4)  Total  blasting  circuit  resistance 
prior  to  connection  to  the  power  source. 

(b)  In  underground  operations — 

(1)  Continuity  of  each  electric 
detonator  series;  and 

(2)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonators. 

Nonelectric  Blasting — Surface  and 
Underground 

§  57.6500    Damaged  initiating  material. 

Safety  fuse,  igniter  cord,  detonating 
cord,  shock  or  gas  tubing  and  similar 
material  which  is  kinked,  bent  sharply, 
or  damaged  shall  not  be  used.  A  visual 
check  of  the  completed  circuit  shall  be 
made  to  assure  that  the  components  are 
properly  aligned  and  connected. 

§  57.6501    Nonelectric  systems. 

(a)  When  blasting  with  any 
nonelectric  system,  double  trucklines  or 
loop  systems  shall  be  used,  except: 

(1)  When  blasting  with  safety  fuse 
and  caps; 

(2)  When  performing  secondary 
blasting;  or 

(3)  When  in-the-hole  delays  are  of 
sufficient  duration  to  preclude  cutoffs 
from  the  movement  of  ground. 

(b)  When  the  nonelectric  blasting 
system  utilizes  shock  tube — 

(1)  All  connections  with  other 
initiation  devices  shall  be  secured  in  a 
manner  which  provides  for 
uninterrupted  progagation; 

(2)  Factory  made  units  shall  be  used 
as  assembled  and  shall  not  be  cut;  and 


(3)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  area  and 
connection  to  the  source  for  energy  for 
firing  the  blast. 

(c)  When  the  monelectric  blasting 
system  utilizes  detonating  cord — 

(1)  The  line  of  detonating  cord 
extending  out  of  a  blasthole  shall  be  cut 
from  the  supply  spool  immediately  after 
the  attached  explosive  is  correctly 
positioned  in  the  hole; 

(2)  In  multiple  row  blasts,  the 
trunkline  layout  shall  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  least  two  directions; 

(3)  All  connections  shall  be  tight  and 
kept  at  right  angles  to  the  trunkline: 

(4)  Detonators  shall  be  attached 
securely  to  the  side  of  the  detonating 
cord  and  pointed  in  the  direction  in 
which  detonation  is  to  proceed;  and 

(5)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  area. 

(d)  When  the  nonelectric  blasting 
system  utilizes  gas  tube,  continuity  of 
the  circuit  shall  be  tested  prior  to 
blasting. 

§  57.6502    Safety  fuse. 

(a)  The  burning  rate  of  each  spool  of 
safety  fuse  to  be  used  shall  be 
measured,  posted  in  locations  which 
will  be  conspicuous  to  safety  fuse  users, 
and  brought  to  the  attention  of  all 
persons  involved  with  the  blasting 
operation. 

(b)  When  firing  with  safety  fuse 
ignited  individually  using  handheld 
lighters,  the  safety  fuse  shall  be  of 
lengths  which  provide  at  least  the 
minimum  burning  time  for  a  particular 
size  round  as  specified  in  the  following 
table. 


Safety  Fuse-Minimum  Burning  Time 

Number 

of 
holes  in 
a  round 

Minimum  burning  time 

1   

2  minutes  ' 

2-5 

6-10 

11-15 

2  minutes  40  seconds. 

3  minutes  20  seconds. 
5  minutes. 

'  For  example,  persons  shall  use  at  least  36-inch 
length  of  40-second-per-foot  safety  fuse  or  at  least  a 
48-inch  length  of  30-second-per-foot  safety  fuse  to 
allow  sufficient  time  to  evacuate  the  area 

(c)  Where  flyrock  might  damage 
exposed  safety  fuse,  the  blast  shall  be 
timed  so  that  all  safety  fuses  are  burning 
within  the  blastholes  before  any 
blasthole  detonates. 

(d)  Fuse  shall  be  cut  and  capped  in 
dry  locations  posted  with  "No  Smoking" 
signs. 


(e)  Blasting  caps  shall  be  crimped  to 
fuse  only  with  implements  designed  for 
that  purpose. 

(f)  Safety  fuse  shall  be  ignited  only 
after  the  primer  and  the  explosive 
material  are  securely  in  place. 

(g)  Safety  fuse  shall  be  ignited  only 
with  devices  designed  for  that  purpose. 
Carbide  lights,  liquefied  petroleum  gas 
torches  and  cigarette  lighters  shall  not 
be  used  to  light  safety  fuse. 

(h)  At  least  two  persons  shall  be 
present  when  lighting  safety  fuse,  and 
no  one  shall  light  more  than  15 
individual  fuses.  If  more  than  15  holes 
per  person  are  to  be  fired,  electric 
blasting  systems,  igniter  cord  and 
connectors,  or  other  nonelectric  blasting 
systems  shall  be  used. 

Extraneous  Electricity — Surface  and 
Underground 

§  57.6600    Loading  practices. 

If  extraneous  electricity  is  suspected 
in  an  area  where  electric  detonators  are 
used,  loading  shall  be  suspended  until 
tests  determine  that  stray  current  does 
not  exceed  0.05  amperes  through  a  1- 
ohm  resister  when  measured  at  the 
location  of  the  electric  detonators.  If 
such  levels  of  extraneous  electricity  are 
found,  the  source  shall  be  determined 
and  no  loading  shall  take  place  until  the 
condition  is  corrected. 

§  57.6601    Grounding. 

Electric  blasting  circuits,  including 
powerline  sources  when  used,  shall  not 
be  grounded. 

§  57.6602    Static  electricity  dissipation 
during  loading. 

When  explosive  material  is  loaded 
pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  electricity — 

(a)  An  evaluation  of  the  potential 
static  electricity  hazard  shall  be  made 
and  any  hazard  shall  be  eliminated 
before  loading  begins; 

(b)  The  loading  hose  shall  be  of  a 
semiconductive  type,  have  a  total  of  not 
ore  than  2-megohms  of  resistance  over 
its  entire  length  and  not  less  than  1000- 
ohm  of  resistance  per  foot; 

(c)  Wire-countered  hoses  shall  not  be 
used; 

(d)  All  conductive  parts  of  the  loading 
equipment  shall  be  bonded  and 
grounded.  Grounds  shall  not  be  made  to 
other  potential  sources  of  extraneous 
electricity;  and 

(e)  Plastic  tubes  shall  not  be  used  as 
hole  liners  if  the  hole  contains  an 
electric  detonator. 


§57.6603    Air  gap. 

At  least  a  15-foot  air  gap  shall  be 
provided  between  the  blasting  circuit 
and  the  electric  power  source. 

§  57.6604    Precautions  during  storms. 

During  the  approach  and  progress  of 
an  electrical  storm — 

(a)  All  surface  blasting  operations 
shall  be  suspended  and  all  persons 
withdrawn  from  the  blast  area  or  to  a 
safe  location. 

(b)  All  underground  electrical  blasting 
operations  that  are  capable  of  being 
initiated  by  lightning  shall  be  suspended 
and  all  persons  withdrawn  from  the 
blast  area  or  to  a  safe  location. 

§  57.6605    Isolation  of  blasting  circuits. 

Lead  wires  and  blasting  lines  shall  not 
be  strung  across  power  conductors, 
pipelines  and  railroad  tracks,  and  shall 
be  protected  from  sources  of  stray  or 
static  electricity.  Blasting  circuits  shall 
also  be  protected  from  any  contact 
between  firing  lines  and  overhead 
powerlines  which  could  result  from  the 
force  of  a  blast. 

Equipment  Tools — Surface  and 
Underground 

§  57.6700    Nonsparking  tools. 

Only  nonsparking  tools  shall  be  used 
to  open  containers  of  explosive  material 
or  to  punch  holes  in  explosive 
cartridges. 

§  57.6701    Tamping  and  loading  pole 
requirements. 

Tamping  and  loading  poles  shall  be  of 
wood  or  other  nonconductive. 
nonsparking  material.  Couplings  for 
poles  shall  be  nonsparking. 

Maintenance — Surface  and 
Underground 

§  57.6800    Storage  facilities. 

When  repair  work  which  could 
produce  a  spark  or  flame  is  to  be 
performed  on  a  storage  facility  for 
explosive  materials: 

(a)  The  explosive  material  shall  be 
moved  to  another  facility,  or  oved  at 
least  50  feet  from  the  repair  activity  and 
monitored;  and 

(b)  The  facility  shall  be  cleaned  to 
prevent  accidental  detonation. 

§  57.6801    Vehicles. 

Vehicles  containing  explosive 
material  shall  not  be  taken  into  a  repair 
garage  or  shop. 


§57.6802    Bulk  delivery  vehicles. 

No  welding  or  cutting  shall  be 
performed  on  bulk  delivery  vehicles 
until  the  vehicles  have  been  washed 
down  and  all  explosive  material  has 
been  removed.  Before  welding  or  cutting 
on  a  hollow  shaft,  the  shaft  shall  be 
thoroughly  cleaned  inside  and  out  and 
vented  with  a  minimum  1/2  inch 
diameter  opening  to  allow  for  sufficient 
ventilation. 

§57.6803    Blasting  lines. 

Permanent  blasting  lines  shall  be 
properly  supported.  All  blasting  lines 
shall  be  insulated  and  kept  in  good 
repair. 

General  Requirements — Surface  and 
Underground 

§  57.6900    Damaged  or  deteriorated 
explosive  material. 

Damaged  or  deteriorated  explosive 
material  shall  be  disposed  of  in  a  safe 
manner  in  accordance  with  the 
instructions  of  the  manufacturer.  Delay 
detonators  at  least  five  years  old  are 
considered  deteriorated  explosive 
material. 

§  57.6901     Black  powder. 

(a)  Black  powder  shall  be  used  for 
blasting  only  when  a  desired  result 
cannot  be  obtained  with  another  type  of 
explosive,  such  as  in  quarrying  certain 
types  of  dimension  stone. 

(b)  Containers  of  black  powder  shall 
be- 
ll) Nonsparking; 

(2)  Kept  in  a  totally  enclosed  cargo 
space  while  being  transported  by  a 
vehicle; 

(3)  Securely  closed  at  all  times, 
when — 

(i)  Within  50  feet  of  any  magazine  or 
open  flame; 

(ii)  Within  any  building  in  which  a 
fuel-fired  or  exposed-element  electric 
heater  is  operating;  or 

(iii)  In  an  area  where  electrical  or 
incandescent-particle  sparks  could 
result  in  powder  ignition;  and 

(4)  Opened  only  when  the  powder  is 
being  transferred  to  a  blasthole  or 
another  container  and  only  in  locations 
not  listed  in  paragraph  (b)(3). 

(c)  Black  powder  shall  be  transferred 
from  containers  only  by  pouring; 

(d)  Spills  shall  be  cleaned  up  promptly 
with  nonsparking  equipment. 
Contaminated  powder  shall  be  put  into 


a  container  of  water  to  be  disposed  of 
promptly  after  the  granules  have 
disintegrated,  or  the  spill  area  shall  be 
promptly  flushed  with  water  until  the 
granules  have  disintegrated  completely; 

(e)  Misfires  shall  be  disposed  of  by 
washing  the  stemming  and  powder 
charge  from  the  blasthole,  and  removing 
and  disposing  of  the  initiator  in 
accordance  with  the  requirement  for 
damaged  explosives;  and 

(f)  Holes  shall  not  be  reloaded  for  at 
least  12  hours  when  the  blastholes  have 
failed  to  break  as  planned. 

§57.6902    Hot  holes. 

Where  heat  could  cause  premature 
detonation,  explosive  material  shall  not 
be  loaded  into  drilled  or  sprung  holes. 
Special  precautions  are  required  when 
blasting  sulfide  ores  that  react  with 
explosive  material  or  stemming  in 
blastholes. 

§  57.6903    Burning  explosive  nrtaterial. 

If  explosive  material  is  suspected  of 
burning  at  the  blast  site,  all  persons 
shall  be  evacuated  from  the  endangered 
area  and  shall  not  return  for  at  least  one 
hour  after  the  burning  or  suspected 
buring  has  stopped. 

§  57.6904    Smoking,  open  flame  restriction. 

(a)  Smoking  and  use  of  open  flames 
shall  not  be  permitted  within  50  feet  of 
explosive  material  except  when 
separated  by  permanent 
noncombustible  barriers. 

(b)  This  standard  does  not  apply  to 
devices  designed  to  ignite  safety  fuse  or 
to  heating  devices  which  do  net  create  a 
fire  or  explosion  hazard. 

General  Requirements — Underground 
Only 

§  57.6960    Mining  of  exptosive  material. 

The  mixing  of  ingredients  to  produce 
explosive  material  shall  not  be 
conducted  underground  unless  the 
product  of  the  mixing  is  an  emulsion  or 
slurry  and  the  storage  facilities  and 
mixing  equipment  are  designed, 
maintained  and  operated  to  minimize 
the  possibility  of  heat  build-up,  fires  and 
sparks.  Storage  facilities  shall  provide 
drainage  away  from  the  facilities  for 
leaks  and  spills. 
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MSHA  Table  of  Separation  Distances 


Quantity  of  explosive  material  in  pounds- 

Mine  buildings 

underground 

Distances  in  feel— Separation 
of  magazines 

electric  substations 

Barricaded 

Over— Not  over 

Barricaded 

Unbarricaded 

Unbarncaded 

2—5      

70 
90 
110 
125 
140 
ISO 
170 
190 

aoo 

215 
235 
266 
270 
296 

aao 

MO 
366 

S7S 

390 

400 

425 

450 

470 

490 

505 

545 

580 

635 

685 

730 

770 

800 

835 

865 

875 

885 

900 

.   940 

975 

1.055 

1.130 

1.205 

1.275 

1,340 

1.400 

1.460 

1.515 

1.565 

1.610 

1.655 

1.695 

1,730 

1,760 

1,790 

1,815 

1.835 

1.855 

1.875 

1.890 

1,900 

1.935 

1.965 

1.990 

2.010 

2.030 

2.055 

2.100 

2.155 

2.215 

2.275 

140 

180 

220 

250 

280 

300 

340 

380 

400 

430 

470 

510 

540 

590 

640 

680 

710 

750 

780 

800 

850 

900 

940 

980 

1,010 

1,090 

1.160 

1.270 

1.370 

1.460 

1,540 

1,600 

1,670 

1,730 

1.750 

1,770 

1,800 

1,880 

1,950 

2,000 

2.000 

2,000 

2,000 

2,000 

2,000 

2,000 

2.000 

2,000 

2,000 

2,000 

2,000 

2.000 

2.000 

2.000 

2.000 

2.000 

2.000 

2,000 

2.000 

2.000 

2.000 

2,000 

2,000 

2,010 

2,030 

2,055 

2.100 

2,155 

2,215 

2.275 

6 

e 

10 

11 

12 

14 

15 

16 

18 

19 

21 

23 

24 

27 

29 

31 

32 

33 

35 

36 

39 

41 

43 

44 

45 

49 

52 

58 

61 

65 

68 

72 

75 

78 

82 

87 

90 

94 

98 

105 

112 

119 

124 

129 

135 

140 

145 

150 

155 

160 

165 

170 

175 

180 

185 

190 

205 

215 

225 

235 

245 

255 

265 

275 

285 

295 

315 

335 

360 

385 

12 

5—10         

16 

10—20      

20 

20—30                             

22 

30—40 

40—50    

24 

29 

50 75                                              .              

30 

75 100                                                    

32 

100—125 

36 

1 25 1 50                                                    .               

38 

150—200        - 

42 

200—250                                                                   

46 

250—300         

48 

300—400                                                                                     

54 

400 — 500               

58 

500 600                                                                           

62 

600 700                                                                     

64 

700—800          

66 

800—900 

70 

900 — 1  000                                                           

72 

1  000 — 1  200    

78 

1  200— 1,400 

82 

1  400—1  600      

86 

1  600 — 1  800                                                                                  

88 

1  800—2  000  

90 

2,000—2.500 

98 

2  500—3  000 ~ 

104 

3  000—4  000     _ 

116 

4  000 — 5  000                                                                                                    

122 

5,000— €.000 

130 

6  000—7  000             

138 

7  000 — 8  000  

144 

8  000—9,000 

150 

9  000—10  000 

156 

10  000 — 12  000                             .          

164 

12  GOO — 14  000                                                               . ..                

174 

1 4,000- 1 6,000 - 

16  000—18  000    

180 
188 

18  000 — 20  000                                                                  .           

196 

20  000 — 25  000             ..                                              _ 

210 

25  000—30  000 

224 

30  000—35  000    

238 

35  000 — 40  000      

248 

40  000—45  000  

258 

45  000—50  000  

270 

50  000—55  000           

280 

55  000—60  000                                                                                         

290 

60  000—65  000 % 

300 

65  000—70  000           ...                

310 

70  000 — 75  000        

320 

75,000—80,000 

330 

80,000—85,000 

85  000—90  000              .                               

340 
350 

90  000—95  000        

360 

95,000—100  000   

370 

100,000—110.000 

390 

110,000—120.000 

410 

120,000—130,000 

430 

130,000—140  000 

450 

140,000—150  000   

470 

150,000—160,000 

490 

160.000—170,000 

170  000—180  000     .     .                

510 
530 

180  000—190  000    

550 

190  000—200  000 

570 

200.000—210,000 

590 

210.000—230.000 

630 

230  000 — 250  000 

670 

250,000—275,000 

720 

275  000—300  000                                                                           

770 

Pounds  Of 

Storage  facilities— 

Mini- 

explosives or 

separation 

mum 

blasting  agents— 

distances  wften 

tfMCk- 

t>arTicaded — 

nessof 

artificial 

Over— Not  over 

Ammo- 
nium 
nitrate 

Blasting 

agsnts 

barri- 
cades 
(in.) 

Not  over  100 

3 

11 

12 

100—300 

4 
5 

14 
18 

12 

300—600 

12 

600—1,000 

6 

22 

12 

1,000—1,600 

7 

25 

12 

1,600—2,000 

8 

29 

12 

2,000—3,000 

9 

32 

15 

3,000—4,000 

10 

36 

15 

4,000—6,000 

11 

40 

15 

6,000—8,000 

12 

43 

20 

8,000—10,000 

13 

47 

20 

10,000—12,000 

14 

50 

20 

12,000—16,000 

15 

54 

25 

16.000-20,000 

16 

58 

25 

20,000—25,000 

18 

65 

25 

25.000—30,000 

19 

66 

30 

30.000—35,000 

20 

72 

30 

35.000—40,000 

21 

76 

30 

40.000—45.000 

22 

79 

35 

45.000—50.000 

23 

83 

35 

50.000-55,000 

24 

86 

35 

55.000-60.000 

25 

90 

35 

60.000—70.000 

26 

94 

40 

70,000—80,000 

28 

101 

40 

80,000—90,000 

30 

108 

40 

90,000—100,000 

32 

115 

40 

100,000—120,000... 

34 

122 

50 

120,000—140,000... 

37 

133 

50 

140,000—160,000.... 

40 

144 

50 

160.000—180.000... 

44 

158 

50 

180,000—200.000... 

48 

173 

50 

200.000—220.000... 

52 

187 

60 

220,000—250,000... 

56 

202 

60 

250,000—275.000... 

60 

216 

60 

275,000—300,000... 

64 

230 

60 

For  purposes  of  ttiis  table,  "barricaded"  means 
that  the  storage  facility  is  effectually  screened  by  a 
natural  barricade  or  an  artificial  barricade  consisbng 
of  a  mound  or  revetted  wall  of  eartti. 

Wfien  tfie  explosives  or  blasting  agents  are  not 
barricaded,  the  distances  sfiown  in  ttie  table  shall  t>e 
multiplied  tiy  six. 

For  conversion  to  ttie  metric  system  of  measure- 
ment 1  lb  =  0.454  kg;  1  ft  =  0.305  m;  1  in  =  2.54 
cm 

This  table  is  derived  from  NFPA  492-1976,  pul>- 
lished  in  National  Fire  Protection  Association  (NFPA) 
document  495.  1985  edition 


Subpart  F— Drilling  and  Rotary  Jet 
Piercing 

§57.7055    Intersecting  holes. 

Holes  shall  not  be  drilled  where  there 
is  a  danger  of  intersecting  a  misfired 
hole  or  a  hole  containing  explosives, 
blasting  agents  or  detonators. 

§57.7056    Collaring  In  bootlegs. 

Fioles  shall  not  be  collared  in 
bootlegs. 

|FR  Doc.  88-25694  Filed  11-9-88;  8:45  am] 
BIU.ING  CODE  4S10-43-M 


For  purposes  of  this  table,  "barricaded"  means  that  the  storage  facility  containing  explosive  material  is  effectually  screened  t)y  a  natural  barricade  or  an  artificial 
barricade  consisting  of  a  mound  or  revetted  wall  of  earth  of  a  minimum  thickness  of  three  feet. 

For  conversion  to  ttie  metric  system  of  measurement:  1  lb  =  0  454  kg;  1  ft  =  0.305  m;  1  in  =  2.54  crn 
This  table  is  derived  from  ttie  lUE  "Amencan  Table  of  Distances",  May  1983  edition 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
(FRL-3474-9] 

Ocean  Dumping;  Proposed 
Designation  of  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  a  dredged  material  disposal 
site  located  offshore  of  the  mouth  of  the 
Conquille  River,  Oregon,  for  the  disposal 
of  dredged  material  removed  from  the 
Coquille  River  navigation  project  and 
vicinity.  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material.  This  proposed  site 
designation  is  for  an  indefinite  period  of 
time,  but  the  site  is  subject  to  continuing 
monitoring  to  insure  that  unacceptable, 
adverse  environmental  impacts  do  not 
occur. 

DATE:  Comments  must  be  received  on  or 
before  December  27, 1988. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to:  John  Malek, 
Ocean  Dumping  Coordinator,  Region  X, 
WD-138,  7200  Sixth  Avenue.  Seattle. 
WA  98101 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 

EPA  Public  Information  Reference 
Unit  (PIRU),  Room  2904  (rear),  401  M 
Street  Southwest,  Washington.  DC. 

EPA  Region  X,  1200  Sixth  Avenue, 
Seattle,  Washington. 

U.S.  Army  Corps  of  Engineers,  North 
Pacific  Division,  U.S.  Custom  House,  220 
Northwest  Eighth.  Portland.  Oregon. 

U.S.  Army  Corps  of  Engineers, 
Portland  District,  Multnomah  Building, 
319  Southwest  Pine,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Malek,  206/442-1286. 
supplementary  information: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  the  authority  to  designate 
sites  where  ocean  dumping  may  be 
permitted.  On  October  1, 1986.  the 
Administrator  delegated  the  authority  to 
designate  ocean  dumping  sites  to  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  being  made  pursuant  to 
that  authority. 


The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H, 
S  228.4)  state  that  ocean  dumping  site 
will  be  designated  by  publication  in  Part 
228.  A  list  of  "Approved  and  Final 
Ocean  Dumping  Sites"  was  published  on 
January  11, 1977  (42  FR  2461  et  seq.)  and 
was  last  extended  on  May  4, 1984  (49  FR 
19012).  That  list  established  an  interim 
site  in  the  vicinity  of  the  Coquille  River 
entrance.  An  adjusted  site,  located 
approximately  450  meters  north- 
northwest  of  the  interim  site,  has  been 
selected  for  formal  designation.  This  site 
designation  is  being  published  as 
proposed  rulemaking  in  accordance  with 
§  228.4(e)  of  the  Ocean  Dumping 
Regulations,  which  permits  the 
designation  of  ocean  disposal  sites  for 
dredged  material.  Interested  persons 
may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  to  the  address  given 
above. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.,  (NEPA)  requires  that 
Federal  agencies  prepare  an 
Environmental  Impact  Statement  (ElIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  agency  decision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type.  EPA  has 
voluntarily  committed  to  prepare  EIS's 
in  connection  with  ocean  dumping  site 
designations  such  as  this.  39  FR  16186 
(May  7, 1974). 

EPA  Region  X  has  prepared  a  Draft 
EIS  entitled  "Coquille  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation".  As  a  separate  but 
concurrent  action,  a  notice  of 
availability  of  the  Draft  EIS  for  public 
review  and  comment  has  been 
published  in  the  Federal  Register.  It  is 
planned  that  the  public  review  periods 
for  the  Draft  EIS  and  this  proposed  rule 
overlap.  However,  comments  will  be 
accepted  on  either  the  draft  EIS  or 
proposed  rule  until  the  end  of  the  latest 
45-day  period.  Comments  will  be 
responded  to  in  the  final  EIS  and  rule. 
Anyone  desiring  a  copy  of  the  EIS  may 
obtain  one  from  the  address  given 
above. 

The  action  discussed  in  the  Draft  EIS 
is  designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
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location  for  ocean  disposal  of  dredged 
material.  The  appropriateness  of  ocean 
disposal  is  determined  on  a  case-by- 
case  basis  as  part  of  the  process  of 
issuing  permits  for  ocean  disposal. 

The  Draft  EIS  provides  information  to 
support  designation  of  an  ocean  dredged 
material  disposal  site  (OOMDS)  in  the 
Pacific  Ocean  off  the  mouth  of  the 
CoquiUe  River  in  the  State  of  Oregon. 
The  proposed  ODMDS  is  an  adjusted 
location  lying  north-northeast  of  an 
existing,  interim-designated  site.  Site 
designation  studies  were  conducted  by 
the  Portland  District  Corps  of  Engineers, 
in  consultation  with  EPA  Region  X.  The 
adjusted  ODMDS  was  judged  to  be  a 
safer  location  with  less  potential  for 
adverse  environmental  effects.  No 
significant  or  long-term  adverse 
environmental  effects  are  predicted  to 
result  from  the  designation.  The 
designated  ODMDS  would  continue  to 
receive  sediments  dredged  by  the  Corps 
of  Engineers  to  maintain  the  federally- 
authorized  navigation  project  at 
Coquille  River,  Oregon,  and  other 
dredged  materials  authorized  in 
accordance  with  section  103  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  (MPRSA). 
Before  any  disposal  may  occur,  a 
specific  evaluation  by  the  Corps  must  be 
made  using  EPA's  ocean  dumping 
criteria.  EPA  makes  an  independent 
evaluation  of  the  proposal  and  has  the 
right  to  disapprove  the  actual  disposal. 

The  study  and  final  designation 
process  are  being  conducted  in 
accordance  with  the  Act.  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  environmental 
legislation. 

C.  Proposed  Site  Description 

The  adjusted  site  proposed  for 
designation  is  located  approximately  1 
nautical  mile  offshore  of  the  Coquille 
River,  Oregon,  and  occupies  an  area  of 
approximately  150  acres  (.17  square 
nautical  miles).  Water  depths  within  the 
area  average  18.3  meters.  The 
coordinates  of  the  site  are  as  follows: 
43°0e'26'N.  124°26'44"W. 
43°08'03"N.  124°26'06"W. 
43°08'13"N.  124*27'00"W. 
and  43''07'50"N.  124°26'23". 
43°08'08"N.  124°28'34"W.  (centroid) 

If  at  any  time  disposal  operations  at 
the  site  cause  unacceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 


interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  the  use 
of  that  site  will  be  terminated  as  soon  as 
suitable  alternate  disposal  sites  can  be 
designated.  The  general  criteria  are 
given  in  S  22S^  of  the  EPA  Ocean 
Dumping  Regulations,  and  §  228.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  interim  and  adjusted  sites,  as 
discussed  below  under  the  eleven 
specific  factors,  are  acceptable  under 
the  five  general  criteria,  except  for  the 
preference  for  sites  located  off  the 
Continental  Shelf.  EPA  has  determined, 
based  on  the  information  presented  in 
the  Draft  EIS.  that  a  site  off  the 
Continental  Shelf  is  not  feasible  and 
that  no  environmental  benefits  would  be 
obtained  by  selecting  such  a  site  instead 
of  that  proposed  in  this  action.  The 
interim  site  also  carries  higher  safety 
risks  due  to  its  proximity  to  partly 
submerged  rocks  and  reefs  which  make 
it  less  preferable.  Historical  use  at  the 
existing  interim  site  has  not  resulted  in 
substantial  adverse  effects  to  living 
resources  of  the  ocean  or  to  other  uses 
of  the  marine  environment 

The  characteristics  of  the  existing 
interim  site  and  the  proposed  adjusted 
site  are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast.  40  CFR  22a.6(a)(l).  The 
interim  site  lies  in  12  to  25  mfeters  of 
water,  450  meters  offshore  from  the 
entrance  to  the  Coquille  River.  Comer 
coordinates  are: 
43°07'54"N.  124°26'27"W. 
43°07'30"N.  124''27'G4"W. 
43°07'20"N.  124°26'40"W. 
and  43°07'44"N.  124°27'17"W. 

The  interim  site's  center  is  on  a  280 
degree  azimuth  from  the  river  mouth.  In 
general,  the  interim  site  lies  just  north  of 
the  submerged  extension  of  Coquille 
Point  on  bottom  contours  sloping  at 
about  60  feet  per  mile. 

The  adjusted  ODMDS  lies  1.150 
meters  north-northeast  of  the  interim 
ODMDS.  Bottom  contours  and  depths  at 
the  adjusted  site  are  similar  to  those  at 
the  interim  ODMDS.  The  adjusted  site 
has  the  following  corner  and  centroid 
coordinates: 

43°0e'26"N.  124°26'44"W. 
43''08'03"N.  124°26'08"W. 


43*08'13"N.  124*27'00"W. 

and  43°07'50"N.  124*28'23"W. 
43'0ff08"N.  l24'a6'34"W.  (ceiitroid) 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  and 
juvenile  phases.  40  CFR  228.6(a)(2). 
Aquatic  resources  are  described  in 
detail  in  the  Draft  EIS,  appendix  A.  The 
interim  and  adjusted  sites  are  located  in 
the  nearsbore  area,  and  contain  an 
abundance  of  aquatic  life  characteristic 
of  nearshore.  sandy,  wave-influenced 
regions  common  along  the  coasts  of  the 
Pacific  Northwest  The  dominant 
commercially  and  recreationally 
important  macroinvertebrate  species  in 
the  area  are  sheUfish,  Dungeness  crab, 
and  squid.  The  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  has  identified 
a  squid  spawning  area  that  overlays  the 
adjusted  site.  Numerous  species  of  birds 
and  marine  mammals  occiu'  in  the 
pelagic  nearshore  and  shoreline 
habitats. 

The  nearshore  area  off  the  Coquille 
River  supports  a  varity  of  pelagic  and 
demersal  fish  species.  Pelagic  species 
include  anadromous  salmon,  steelhead, 
cutthroat  trout  striped  bass,  and  shad 
which  migrate  through  the  estuary  to 
upriver  spawning  areas.  Although 
migratory  species  are  present 
throughout  the  year,  individual  species 
are  present  only  during  certain  times  of 
the  year.  Demeral  species  present 
include  English  sole,  sanddab,  and    . 
starry  flounder  which  spawn  in  the 
inshore  coastal  area  in  the  summer.  The 
species  of  invertebrates  inhabiting  the 
sandy  portions  of  the  area  are  the  more 
motile,  sand-dwelling  forms  which 
tolerate  or  require  high  sediment  flux. 
Past  and  anticipated  future  disposal 
activities  are  not  expected  to 
significantly  effect  this  community 
beyond  the  initial  physical  impacts  of 
disposal.  Abundances  of  some  benthic 
organisms  were  higher  at  the  adjusted 
site  than  at  the  interim  site. 

The  interim  site  contains  submerged 
rocky  habitats  and  is  immediately 
adjacent  to  neritic  reefs.  These  are 
unusual  features  along  the  coast  and 
support  a  variety  of  aqnatic  organisms, 
including  bull  kelp  and  its  associated 
fish  and  invertebrate  community. 
Pelagic  species  associated  with  the 
neritic  reefs  to  the  east  and  south  of  the 
estuary  and  jetties  include  both  resident 
and  non-resident  species.  The  shallower 
reefs  are  dominated  by  black  rockfish 
while  the  deeper  reefs  are  dominated  by 
lingcod,  yellow  rockfish  and  black 
rockfish.  These  rocky  areas  also  have  a 
very  different  benthic  composition  from 
the  surrounding,  sandy  environments. 
Past  disposal  activity  does  not  appear  to 


have  significantly  impacted  this 
community. 

The  ocean  waters  contain  many 
nearshore  pelagic  organisms  which 
include  zooplankton  and  meroplanicton 
(fish,  crab  and  other  invertebrate 
larvae). 

These  organisms  generally  display 
seasonal  changes  in  abundance  and. 
since  they  are  present  over  most  of  the 
coast,  are  not  critical  to  overall  coastal 
populations.  Based  on  evidence  from 
previous  zooplankton  and  larval  fish 
studies,  no  impact  to  organisms  in  the 
water  column  are  predicted. 

Portland  District  requested  an 
endangered  species  Hsting  from  U.S. 
Fish  and  Wildlife  Service  (USFWS)  and 
National  Marine  Fisheries  Service 
NMFS).  The  brown  pelican  and  the  gray 
whale  represent  the  only  species  which 
were  listed.  Based  on  previous 
biological  assessments  conducted  along 
the  Oregon  coast  regarding  impacts  to 
the  brown  pelican  and  the  gray  whale, 
no  impact  to  either  species  is 
anticipated  from  the  project.  Letters  of 
concurrence  are  included  in  the  Draft 
EIS. 

In  summary,  both  the  interim  and 
adjusted  ODMDS  contain  living 
resources  that  could  be  affected  by 
disposal  activities.  Evaluation  of  past 
disposal  activities  do  not  indicate  that 
unacceptable  adverse  effects  to  these 
resources  have  occurred.  The  interim 
site  contains  and  is  in  close  proximity  to 
submerged  rocks  and  reefs  with  rich  and 
varied  aquatic  communities.  There  is  no 
evidence  that  past  disposal  has 
seriously  impacted  these  communities, 
and  in  the  absence  of  any  other  disposal 
location  the  interim  site  should  be 
considered  an  acceptable  site.  However, 
the  adjusted  site  represents  a  potentially 
less  impacting  location  and  its  use  is 
considered  environmentally  preferable. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  10  CFR  228.6(a)(3). 
The  southeast  comer  of  the  proposed 
site  is  approximately  1,150  meters  from 
the  end  of  the  north  jetty.  Both  the 
interim  and  adjusted  ODMDS  are  far 
enough  removed  that  use  of  either  site 
would  not  affect  these  amenities. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any.  40 
CFR  228.6(a)(4).  The  final  designated 
ODMDS  will  receive  dredged  materials 
transported  by  either  govemment  or 
private  contractor  hopper  dredges.  The 
current  dredges  available  for  use  at 
Coquille  have  hopper  capacities  from 
800  to  4,000  cy.  This  would  be  the  range 
in  volumes  of  dredged  material  disposed 
of  in  any  one  dredging/disposal  cycle. 
Upwards  of  100,000  cy  of  material  can 


be  placed  at  the  site  in  one  dredging 
season  by  any  combination  of  private 
and  govemment  dredgers.  The  dredges 
would  be  under  power  and  moving 
while  disposing.  This  allows  the  ship  to 
maintain  steerage. 

The  material  dredged  from  the 
entrance  channel  consists  of  medium  to 
fine  grain  marine  sands.  The  dredged 
material  shows  a  wider  variation  in 
median  grain  size  and  tends  to  be 
slightly  coarser  than  the  ambient 
sediments  at  the  proposed  disposal  site. 
The  differences  are  small  enough  that 
the  sediments  are  considered 
compatible.  The  occasional  gravel  sized 
sediments  occur  in  such  small  quantities 
and  so  infrequently  as  to  cause  no 
problems.  All  sediments  destined  for 
ocean  disposal  is  subject  to  specific 
evaluation,  including  independent 
review  by  EPA.  Past  sediments 
discharged  at  the  interim  ODMDS  have 
been  clean  sands  that  met  the  exclusion 
criteria  (40  CFR  227.13(b)). 

5.  Feasibility  of  surveillance  and 
monitoring.  40  CFR  228.6(a)(5).  The 
proximity  of  the  proposed  disposal  site 
to  shore  facilities  creates  an  ideal 
situation  for  shore-based  monitoring  of 
disposal  activities  to  ensure  that 
material  is  actually  discharged  at  the 
disposal  site.  There  is  routinely  a  Coast 
Guard  vessel  patrolling  the  entrance  and 
nearshore  areas  so  surveillance  can  also 
be  accomplished  by  surface  vessel. 

Following  formal  designation  of  an 
ODMDS  for  Coquille.  EPA  and  the 
Corps  will  develop  a  site  management 
plan  which  will  address  the  need  for 
post-disposal  monitoring.  Several 
research  groups  are  available  in  the 
area  to  perform  any  required  field 
monitoring.  The  work  could  be 
performed  from  small  siuface  research 
vessels  at  a  reasonable  cost 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction,  and  velocity.  40  CFR 
228.6(a)(6).  The  nearshore  circulation  at 
Coquille  is  infiuenced  by  the  complex 
bathymetry  and  geology.  Bottom 
currents  have  been  observed  by  video 
camera  and  were  recorded  in  April-May 
1985.  Currents  were  toward  the  north 
and  offshore  with  velocity  under  .5  feet/ 
second.  The  area  at  Coquille  is  exposed 
to  normal  wave  action  typical  of  this 
portion  of  the  Pacific  Ocean.  The 
material  dredged  from  the  entrance 
channel  at  Coquille  River  is  fine  to 
medium  sand.  For  the  range  of  depths 
and  grain  sizes  found  at  either  of  the 
Coquille  ODMDS  sites  there  is 
essentially  constant  mobiUty  of  bottom 
sediment  due  to  wave  action.  This 
wave-induced  motion  is  not  responsible 
for  net  transport,  but,  once  in  motion. 


bottom  sediments  can  be  affected  by 
other  forces  such  as  gravity  or 
directional  currents.  Sediments 
discharged  at  either  of  the  ODMDS 
would  be  expected  to  join  the  littoral 
movement  and  disperse  gradually  out  of 
the  site. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  40 
CFR  228.6(a)(7).  The  10  year  range  of 
disposal  has  varied  from  25,000  to 
116.000  cy;  on  average,  about  59.000  cy 
are  annually  discharged  to  the  ocean. 
Future  volumes  are  expected  to  be 
similar,  although  probably  showing 
some  increase  as  other  disposal  options 
are  exhausted. 

No  biological  information  has  been 
found  to  exist  regarding  the  interim  site 
prior  to  any  disposal  having  occurred.  It 
is  expected  that  no  significant  impacts 
to  the  interim  site  have  occurred  beyond 
the  yearly,  site-specific  effects  of 
disposal.  Beyond  the  observation  that 
abundances  of  some  benthic  organisms 
are  lower  inside  the  interim  ODMDS 
than  other  locations  outside  (which  may 
be  related  to  past  disposal),  there 
appear  to  be  no  apparent  disposal 
effects. 

No  pre-  or  post-disposal  studies  on 
water  or  sediment  quality  have  been 
performed.  Sediments  disposed  in  the 
past  are  identical  to  sediments  collected 
in  close  proximity  to  the  interim  site  and 
have  met  the  exclusion  criteria  for 
testing. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shelfish  culture, 
areas  of  special  scientific  importance, 
and  other  legitimate  uses  of  the  ocean. 
40  CFR  228.6(a)(8).  The  Draft  EIS 
identified  no  legitimate  uses  of  the 
ocean  that  would  be  interfered  with  as  a 
result  of  designation  of  an  ODMDS  or  its 
use.  The  following  paragraphs 
summarize  conclusions: 

Commercial  Fishing:  Two  commercial 
fisheries  occur  in  the  inshore  area: 
salmon  trawling  and  Dungeness  crab 
fishing.  The  length  of  the  salmon  fishing 
season  varies  each  year  depending  upon 
the  established  quota;  however,  it 
normally  extends  from  July  to 
September.  During  this  period,  the 
potential  exists  for  conflicts  between  the 
dredge  and  fishing  boats.  The  Coast 
Guard  and  ODFW  indicated  that  this 
had  never  been  a  problem  to  their 
knowledge.  The  Dungeness  crab  season 
extends  from  December  1  to  August  15 
each  yean  however,  most  of  the 
crabbing  occurs  prior  to  June  and 
usually  ends  early  because  of  the 
increase  in  soft  shell  crabs  in  the  catch 
which  are  not  marketable.  As  a  result. 


4S22  Federal  Regtetcr  /  Vol.  53.  No.  216  /  Thursday.  November  10.  1988  /  Proposed  Rulea 


Fedaral  Begbter  /  Vol  53.  No.  218  /  Thursday.  November  10.  1988  /  Proposed  Rules  45523 


most  crab  fishing  occurs  outside  of  the 
norinal  dredging  season  and  it  is 
unhkely  that  a  conflict  would  result. 
ODFW  has  identified  a  potential  squid 
fishery  in  the  area.  No  fishery  exists  at 
present,  but  stocks  may  be  sufficient  to 
support  a  fishery  if  a  market  develops. 
There  are  no  commercial  fish  or 
shellfish  aquaculture  operations  that 
would  be  impacted  by  use  of  the 
existing  disposal  site. 

Recreational  Fishing:  Both  private 
party  and  charterboat  recreational 
lishing  for  salmon  and  rock  and  reef  fish 
occurs  in  the  inshore  area  off  Coquille 
River.  The  sports  salmon  fishing  season 
coincides  with  the  commercial  season 
and  extends  from  summer  until  the 
quota  for  the  area  is  reached.  Most  of 
tJ:s  sports  fishery  occurs  along  the  south 
reef  because  of  navigational  hazards  on 
the  north  reef.  Potential  exists  for 
recreational  fishing  boats  to  conflict 
with  dredging  and  disposal  operations; 
however,  none  has  been  reported  to 
date.  It  is  unlikely  that  any  significant 
conflict  will  develop  in  the  near  future. 

Offshore  Mining  Operations:  No 
offshore  mining  presently  occurs: 
although,  considerations  for  offshore 
mining  and  oil/gas  leases  are  in  the 
development  stages.  The  disposal  site  is 
not  expected  to  interfere  with  such 
proposed  operations,  as  most 
exploration  programs  are  scheduled  for 
the  outer  continental  shelf. 

Navigation:  No  conflicts  with 
commercial  navigation  traffic  have  been 
recorded  in  the  more  than  60-year 
history  of  hopper  dredging  activity.  The 
probable  reason  for  this  is  the  light 
commercial  traffic  through  the  Coquille 
navigation  channel.  Interviews  with 
Coast  Guard  personnel  also  did  not 
produce  any  instances  of  conflicts  with 
either  commercial  or  recreational  trafTic. 
Navigation  hazards  exist  within  the 
immediate  area  (e.g.,  rock  outcroppings/ 
reefs)  which  have  been  considered  in 
positioning  the  adjusted  ODMDS.  Ships 
cannot  navigate  within  the  area  south  of 
the  interim  disposal  site. 

Scientific:  There  are  no  identified 
scientific  study  locations.  However, 
there  is  a  permanent  wave  buoy  several 
miles  offshore  in  70  meter  water  depth. 
This  buoy  is  part  of  a  Pacific  Coast 
wave  data  network  operated  by  Scripps 
for  the  Corps  of  Engineers.  Site 
designation  or  use  of  the  site  would  not 
interfere  with  this  operation. 

Coastal  2^ne  Management:  In 
reviewing  proposed  ODMDS  for 
consistency  with  the  Coastal  Zone 
Management  (CZM)  plan,  they  are 
evaluated  against  Oregon's  Statewide 
Goal  19  (Ocean  Resources).  Local 
jurisdiction  does  not  extend  beyond  the 
baseline  for  territorial  seas  and. 


therefore,  local  plans  do  not  address 
offshore  sites.  Goal  19  requires  that 
agencies  determine  the  impact  of 
proposed  projects  or  actions.  Paragraph 
2.g  of  Goal  19  specifically  addresses 
dredged  material  disposal.  The 
requirements  of  the  ocean  dumping 
regulations  are  broad  enough  to  meet 
the  needs  of  Goal  19.  Therefore,  the 
designation  of  this  site  for  ocean 
disposal  of  dredged  material  following 
the  ocean  dumping  regulations  would  be 
consistent  with  Goal  19  and  the  State  of 
Oregon's  Coastal  Zone  Management 
Plan. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
of  baseline  surveys.  40  CFR  228.6(a)(9). 
Water  quality  off  the  mouth  of  the 
Coquille  River  is  considered  excellent, 
typical  of  unpolluted  seawater  along  the 
Pacific  Northwest  coast.  No  short  or 
long  term  impacts  of  water  quality  are 
expected  to  be  associated  with  disposal 
operations.  The  offshore  area  is  a 
northwest  Pacific  Ocean  mobile  sand 
community  bordered  by  a  neritic  reef 
system.  Evaluation  of  the  interim 
ODMDS  in  light  of  past  disposal  did  not 
indicate  any  significant  adverse  effects 
to  those  communities.  Designation  and 
use  of  the  adjusted  ODMDS  is  not 
expected  to  have  significant  ecological 
consequences  and  provides  additional 
distance  from  the  reef  community. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  40  CFR  228.6(a)(10).  It  is 
highly  unlikely  that  any  nuisance 
species  could  be  transported  or 
attracted  to  the  disposal  site  as  result  of 
dredging  and  disposal  activities. 

11.  Existence  at  orJn  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  40  CFR  228.6(a)(ll).  The 
neritic  reefs  off  the  Oregon  coast 
comprise  a  unique  ecological  feature. 
They  support  a  wide  variety  of 
invertebrates  and  fish  species  as  well  as 
bull  kelp  communities.  "These  areas  are 
partially  sheltered  from  wave  action  and 
receive  nutrients  from  both  the  ocean 
and  the  estuaries  are  usually  highly 
productive.  The  adjusted  site,  which  is 
proposed  for  designation,  is  farther 
removed  from  these  reefs  than  the 
interim  site. 

Potential  areas  of  shipwrecks  were 
evaluated.  Given  the  characteristics  of 
the  Coquille  Bar,  onshore  current 
patterns,  and  hard  sand  bottom,  and  the 
fact  that  the  ship  channel  over  the  bar 
has  been  actively  maintained  by 
dredging  and  removal  of  wrecks  from 
the  1860's  to  present,  it  is  unlikely  that 
any  wrecks  have  survived  in  the  vicinity 
of  the  disposal  site.  The  existing 


information  and  supplementary  side 
scan  sonar  data  was  reviewed  by  the 
State  Historic  Preservation  Office 
(SHPO).  SHPO  concurred  with  the 
Corps'  findings  of  no  cultural  resources 
concerns.  The  SHPO  letter  of 
concurrence  is  included  io  the  Draft  EIS. 

E.  Proposed  Action 

The  EIS  concluded  that  the  proposed 
site  may  be  appropriately  designated  for 
use.  The  proposed  site  is  compatible 
with  the  general  criteria  and  specific 
factors  used  for  site  evaluation. 

The  designation  of  the  Coquille  River 
ODMDS  as  an  EPA  approved  Ocean 
Dumping  Site  is  being  published  as 
proposed  rulemaking.  Management  of 
this  site  will  be  delegated  to  the 
Regional  Administrator  of  EPA  Region 
X. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  of 
material  at  sea.  Before  ocean  dumping 
or  dredged  material  at  the  site  may 
commence,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  right  to  disapprove  the  actual 
dumping,  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessiate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  ncessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
ReducUon  Act  of  1980, 44  U.S.C.  3501  et 
seq. 


List  of  Subjects  in  4e  CFR  Part  22S 

Water  pollution  control. 

Dated:  November  1, 1988. 
Robie  G.  RusmU. 
Regional  Administrator  for  Region  X. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AyENOED] 

1.  The  authority  citation  for  Part  228 
contiinies  to  read  as  follows: 

Authority:  33  U.S.C.  sections  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  the  entry 
"Coquille  River  Entrance",  and  adding 
paragraph  (b)(71)  to  read  as  follows: 

§  22S.12    Delegation  of  nanagwiMnt 
authority  for  ocean  dumping  sttMi 

***** 

(b)  *  *  • 

(71)  Coquille  River— Region  X. 
Location:  43°08'26"N..  124*26'44"W.: 
43''08'03"N..  124°26'08"W.;  43°08'13"N.. 
124''27'00"W.:  and  43''0r50"N..124° 
26'23"W. 

Size:  0.17  square  nautical  miles. 

Depth:  18.3  meters  (average). 

Primary  Use:  Dredged  mateial. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shaH  be  limited 
to  dredged  material  from  the  Coquille 
Estuary  and  River  and  adjacent  areas. 
[FR  Doc.  88-26056  Filed  11-9-88;  8:45  am) 

BtLUNQ  CODE  tSSS-SO-M 


40  CFR  Part  261 
ISW-FRL-3474-7] 

Hazardous  Waste  Management 
System;  Identification  and  Usting  of 
Hazardous  Waste;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  on  a  proposed  delisting 
decision  for  Merck  &  Company,  Inc.. 
Elkton,  Virginia,  which  appeared  in  the 
Federal  Register  on  September  27. 1988 
(53  FR  37601).  After  publication  of  the 
proposal  it  was  noted  that  information 
had  been  inadvertently  omitted  from  the 
regulatory  docket  associated  with  the 
proposed  rule.  This  extension  is 
provided  to  allow  the  public  an 
adequate  opportunity  to  review  all 
information  used  to  support  the 
Agency's  decision. 

DATE:  EPA  will  accept  public  comments 
on  the  previously  proposed  decision 


until  December  14. 1968.  This  date 
reflects  the  period  of  time  that  the 
docket  was  deficient.  Comments 
postmarked  after  the  close  of  the 
extended  comment  period  will  be 
stamped  "late". 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  )im  Kent.  Variances 
Section.  Assistance  Branches.  PSPD/ 
OSW  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  All  comments 
must  be  identified  at  the  top  with  docket 
number  "F-8ft-MLEP-FFFFF'. 
The  public  docket  where  the 
information  can  be  viewed  for  the 
proposed  rule  is  located  in  the  sub- 
basement  of  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  The  docket  is 
open  from  9:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  465-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9436,  or  at  (202)  382-3000.  For  technical 
information,  contact  Linda  Cessar, 
Office  of  Solid  Waste  (OS-343), 
Environmental  Protection  Agency,  401  M 
Street  SW.;  Washington,  DC  20460,  (202) 
475-9828. 

SUPPLEMENTARY  INFORMATION:  On 
September  27, 1988,  EPA  proposed  to 
exclude  incinerator  fly  ash  waste  (EPA 
Hazardous  Waste  No.  F002)  generated 
by  Merck  and  Company,  Inc..  (Merck) 
located  in  Elkton,  Virginia,  from  the  lists 
of  hazardous  wastes  published  in  40 
CFR  261.31  and  261.32.  See  53  FR  37601- 
37609.  This  proposal  was  made  pursuant 
to  40  CFR  260.20  and  260.22.  On  October 
25, 1988.  the  Virginia  Department  of 
Waste  Management  (VDWM)  noted  that 
a  specific  document  necessary  to 
understand  the  information  used  to 
support  the  Agency's  decision  on 
Merck's  delisting  petition  was  not  in  the 
regulatory  docket  (RCRA  docket  number 
"F-88-MLEP-FFFFF").  The  missing 
document,  which  had  been 
inadvertently  omitted  from  the  docket, 
was  placed  into  the  docket  on  October 
26,  1988.  The  VDWM  subsequently 
requested  an  extension  of  the  public 
comment  period  for  a  period  equal  to  the 
time  the  document  was  missing  from  the 
docket.  The  Agency  is  hereby  granting 
that  request. 

The  public  comment  period  for  the 
proposed  rule  was  originally  scheduled 


to  end  on  November  14, 1988.  Today's 
notice  extends  the  public  comment 
period  for  the  proposed  rule  to  allow  the 
public  an  opportunity  to  review  all 
information  used  to  support  the 
Agency's  decision  on  Merdc's  delisting 
petition.  The  Agency  will  now  accept 
public  comments  on  the  proposed  rule 
until  December  14, 1988. 

Date:  November  3, 1988. 
Devereaux  Barnes. 

Acting  Deputy  Director.  Office  of  Solid 

Waste. 

[FR  Doc.  88-26055  Filed  11-9-88;  8;4S  am) 

BIUJNG  CODE  SSSO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-519.  RM-6379] 

Radio  Broadcasting  Services; 
Beaumont  and  Big  Bear  Lake,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  nile  making 
filed  on  behalf  of  Eastland  Broadcasting 
Corp.,  provposing  the  allotment  of 
Channel  269A  to  Beaumont,  California, 
as  its  first  FM  service  at  coordinates  33- 
56-06  and  11&-58-24.  Additionally, 
petitioner  requests  the  substitution  of 
Channel  231A  for  Channel  268A. 
licensed  to  Mountain  Broadcasting 
Company,  Inc.  for  station  iCTOT(FM). 
Big  Bear  Lake,  California,  to 
accommodate  its  proposal.  Proposed 
coordinates  for  Channel  231A  are  34-16- 
10  and  116-50-46. 

DATES:  Comments  must  be  filed  on  or 
before  December  27, 1988,  and  reply 
comments  on  or  before  January  11, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  William 
E.  Kennard  and  Susan  F.  Hecks,  Esqs.. 
Vemer,  Liipfert,  Bernhard,  McPherson 
and  Hand,  1660  L  St.,  NW..  Suite  1000. 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
ea  519,  adopted  September  3a  1988,  and 
released  November  4, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
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normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involxTe  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  Filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-26110  Filed  11-9-68;  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-518,  RM-ei23] 

Television  Broadcasting  Services; 
Yreka  City,  CA 

agency:  Federal  Communications 
Commission. 

action:  Proposed  nile. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Junko  K. 
and  Bobby  C.  Shehan,  sole  applicants 
for  UHF  television  Channel  27  at 
Medford,  Oregon,  proposing  the 
substitution  of  UHF  television  Channel 
*35  for  Channel  *20  at  Yreka  City, 
California,  to  enable  petitioners  to 
specify  a  preferred  antenna  site  to  serve 
Medford,  Oregon,  and  surrounding 
areas.  Reference  coordinates  utilized  for 
this  proposal  are  41-43-48  and  122-38- 
12. 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments,  or 
applications  therefor  in  specified 
metropolitan  areas  pending  the  outcome 
of  an  inquiry  into  the  uses  of  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby. 


DATES:  Comments  must  be  filed  on  or 
before  December  27, 1988,  and  reply 
comments  on  or  before  January  11, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  as  follows:  Junko  K.  and 
Bobby  C.  Shehan,  2032  Amsterdam 
Lane,  Modesto,  CA  95356. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-518,  adopted  September  30. 1988,  and 
released  November  4. 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  ir 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc.  88-26111  Filed  11-9-88;  8:45  am| 
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47  CFR  Part  73 

(MM  Docket  No.  88-236;  RM-5725] 

Radio  Broadcasting  Services; 
Carthage,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of 

proposal. 


SUMMARY:  This  document  dismisses  a 
petition  filed  by  Bryan  Broadcasting, 
Inc.,  ("petitioner")  requesting 
substitution  of  Channel  221B1  for 
Channel  221A  at  Carthage,  Illinois,  and 
modification  of  its  Class  A  license  for 
Station  WCAZ{FM)  to  specify  the  higher 
powered  channel.  With  this  action,  this 
proceeding  is  terminated. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-236, 
adopted  September  30, 1988.  and 
released  November  4, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-''B00. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Moss  Media  Bureau. 

[FR  Doc.  88-26112  Filed  11-9-88;  8:45  am) 

BILLING  CODE  6712-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  88-509;  FCC  88-325] 

Enhanced  Nighttime  Operation  for 
Class  ll-S  and  Class  lll-S  AM  Radio 
Broadcast  Stations 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  On  its  own  motion  the  FCC 
has  initiated  this  action  inviting 
comments  upon  a  proposal  to  amend  the 
Commission's  Rules  to  allow  Class  ll-S 
and  Class  IIl-S  AM  radio  broadcast 
stations  to  establish  a  separate 
nighttime  antenna  system  for  nighttime 
operations  without  having  to  meet  the 
minimum  power,  city  coverage  or 
minimum  operating  schedule 
requirements  that  otherwise  would 
apply  to  a  change  in  nighttime 
operations. 

DATES:  Comments  must  be  filed  on  or 
before  December  27. 1988.  and  reply 
comments  on  or  before  January  11.  1989. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Hofbauer,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202)  254- 
3394. 

SUPPLEMENTARY  INFORMA'HON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  MM  Docket  No. 
88-509.  adopted  October  13, 1988,  and 
released  November  4. 1988. 

The  full  text  of  this  Commission 
action  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  Notice  of 
Proposed  Rulemaking  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  (202)  857-3800.  2100  M  Street 
NW..  Suite  140.  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  Having  previously  permitted 
unlimited-time  operation  for  most 
daytime-only  AM  radio  broadcast 
stations  operating  on  the  14  foreign  clear 
channels  and  on  the  U.S.  clear  and 
regional  AM  channels,  the  FCC 
proposes  changes  in  its  Rules  to 
facilitate  the  enhancement  of  nighttime 
operations  of  Class  II-S  and  Class  III-S 
AM  stations  operating  on  these 
channels.  Accordingly,  the  Commission 
proposes  rule  amendments  that  would 
permit  these  stations  to  establish  a 
separate  nightime  antenna  system 
without  having  to  meet  the  minimum 
power,  city  coverage  or  minimum 
operating  schedule  requirements  that 
would  otherwise  appy  to  such  changes 
in  nighttime  operations. 

2.  In  prior  actions  permitting  daytime- 
only  stations  to  oeprate  at  ni^t.  the 
power  levels  authorized  were  calculated 
based  upon  use  of  the  same  antenna 
system  that  the  station  used  for  daytime 
operations.  Because  such  antenna 
systems  were  designed  with  orUy 
daytime  protection  in  mind,  in  many 
caes  they  were  not  capable  of  providing 
effective  nighttime  service  due  to 
differing  interference  considerations. 
Many  AM  stations  authorized  to  operate 
at  night  thus  chose  not  to  utilize  the 
nighttime  authorization.  The  nde 
changes  proposed  in  this  action  would 
allow  Class  II-S  and  Class  III-S  stations 
to  operate  at  night  using  a  separate 
nighttime  antenna  system  designed  with 
nighttime  interference  protection 
requirements  in  mind. 

3.  Similarly,  under  prior  actions 
authorizing  such  AM  stations  to  operate 
at  night,  the  Commission's  Rules 
restricted  power  increases  to  only  those 
stations  able  to  achieve  minimum  power 
as  set  forth  in  the  Commission's  Rules. 


This  action  proposes  to  allow  Class  II-S 
and  Class  lU-S  stations'  nighttime 
operations  to  utilize  power  levels  below 
the  0.25  kW  minimum  power 
requirement. 

4.  Under  the  proposed  rule 
amendments,  no  station  will  be 
permitted  to  cause  any  increased 
interference  to  full-time  AM  broadcast 
stations. 

5.  It  is  proposed  that  Class  II-S  and 
Class  III-S  stations  providing  enhanced 
nighttime  service  would  continue  to  be 
exempt  from  the  city  coverage  and 
minimum  operating  schedule 
requirements. 

6.  Finally,  the  Notice  of  Proposed 
Rulemaking  seeks  comment  upon 
permitting  voluntary  power  reductions 
for  nighttime  operations  by  full-time  AM 
broadcast  stations.  Stations  eligible  for 
and  engaging  in  such  voluntary  power 
reductions  would  be  reclassified  as 
Class  U-S  or  III-S  stations  and  would 
lose  their  right  to  interference  protection 
that  is  accorded  to  stations  with  at  least 
minimum  facilities. 

Comments 

7.  Pursuant  to  applicable  procedures 
set  forth  in  S  1415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  December  27. 
1988.  and  reply  comments  on  or  before 
January  11. 1989.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

Non-restricted  rulemaking 

8.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 

§  1.1231  of  the  Commission's  Rules.  47 
CFR  1.1231.  for  rules  governing 
permissible  ex  parte  contacts. 

Initial  Regulatory  Flexibility  Analysis 

9.  With  reference  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  section 
603,  the  proposed  rule  will,  if 
promulgated,  have  a  beneficial  impact 
upon  small  AM  broadcast  stations  that 
will  be  enabled  to  provide  enhanced 
nighttime  services  to  the  public,  and 
thereby  compete  more  effectively  with 
existing  unlimited-time  AM  and  FM 
stations.  Public  comment  is  requested  on 
the  initial  regulatory  flexibility  analysis 
set  out  in  full  in  the  Commission's 
complete. 

Notice  of  Proposed  Rulemaking 

10.  The  Secretary  of  the  Commission 
is  directed  to  send  a  copy  of  the  Notice 
of  Proposed  Rulemaking  in  this 
proceeding  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 


section  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L  96-354,  94  Stat. 
1164,  5  U.S.C.  601  et  seq.  (1981). 

Paperworic  Reduction  Act  Statement 

11.  The  proposed  rule  changes  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information,  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  upon  the  public. 

12.  Authority  for  the  rule  changes 
upon  which  comments  are  invited  is 
contained  in  sections  4(i),  303.  and  307 
of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  303.  and  307. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

[FR  Doc.  88-26108  Filed  11-9-88;  8:45  am) 
BILLING  CODE  ■712-01-4I 


DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Progrants 
Administration 

49  CFR  Parts  172  and  173 

[Docket  No.  HM-142A;  Notice  No.  8»-6] 
RIN:2137AB56 

Etiologic  Agents 

agency:  Office  of  Hazardous  Materials 
Transportation,  Research  and  Special 
Programs  Administration  (RSPA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Hazardous  Materials 
Regulations  (HMR)  by  revising  the 
definition  of  "etiologic  agent"  and 
removing  the  50  milliliter  (1.69  fluid 
ounces)  exception  in  49  CFR  173.386. 
This  action  is  necessary  to  protect 
health  and  safety  and  to  ensure  that  all 
quantities  of  etiologic  agents  are  subject 
to  the  same  requirements  for  packaging 
and  hazard  communication.  The 
intended  effect  is  to  enhance  the  safe 
transportation  of  etiologic  agents 
through  application  of  regulatory 
requirements  for  packaging  and  hazard 
communication. 

DATE:  Comments  must  be  received  on  or 
before  January  18, 1989. 
ADDRESS:  Address  comments  to  Dockets 
Unit,  Office  of  Hazardous  Materials 
Transportation,  (DHM-30).  U.S. 
Department  of  Transportation, 


.     1    .  .  •        1 
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Washington.  DC  20590.  Comments 
should  be  submitted,  when  possible,  in 
Hve  copies  and  should  identify  the 
docket  number.  Persons  wishing  to 
receive  confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC  20590.  Office 
hours  are  8:30  a.m.  to  5:00  p.m..  Monday 
through  Friday,  except  public  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Cushmac,  (202)  366-^545, 
Technical  Division.  Office  of  Hazardous 
Materials  Transportation.  U.S. 
Department  of  Transportation,  or  Ann 
Boylan,  (202)  366-4488.  Standards 
Division,  Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washingotn.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  RSPA  is 

proposing  three  amendments  to  the 
HMR  with  regard  to  etiologic  agents. 
The  first  proposal  concerns  the 
definition  of  an  etiologic  agent  and  the 
list  of  etiologic  agents  referenced  in  the 
regulations  of  the  Department  of  the 
Health  and  Human  Services  (DHHS)  in 
42  CFR  72.3.  Objective  criteria  for  the 
etiologic  agent  hazard  class  have  not 
been  developed  yet  and  the  list  of 
etiologic  agents  is  difficult  to  keep 
current.  Therefore,  RSPA  proposes  to 
broaden  the  definition  of  an  etiologic 
agent  in  49  CFR  173.386(a)(1).  The 
proposed  definition  would  include  those 
agents  listed  in  42  CFR  72.3,  and  "any 
agent  that  poses  a  degree  of  hazard 
similar  to  those  agents".  This  proposed 
action  would  require  pathogens  not 
currently  listed  in  the  DHHS  regulations 
to  be  shipped  as  etiologic  agents,  based 
on  the  shipper's  knowledge  that  the 
agents  present  a  substantial  risk  to 
health  and  safety.  This  would  include 
the  acquired  immune  deficiency 
syndrome  (AIDS)  virus. 

The  proposed  definition  is  broader  in 
scope  than  the  current  definition  in 
S  173.386  because  it  applies  to  more 
agents  than  are  currently  regulated. 
However,  it  is  not  as  broad  as  the 
definition  for  infectious  substances 
(Division  6.2)  contained  in  the  United 
Nations  Recommendations  on  the 
Transport  of  Dangerous  Goods  (UN 
Recommendations)  and  international 
regulations  based  on  the  UN 
Recommendations  such  as  the 
International  Civil  Aviation 


Organization  Technical  Instructions  for 
the  Safe  Transport  of  Dangerous  Goods 
by  Air  (ICAO  Technical  Instructions). 
These  standards  define  infectious 
substances  as  "substances  containing 
viable  microorganisms  or  their  toxins 
which  are  known,  or  suspected  to  cause 
disease  in  animals  or  humans".  Under 
the  international  regulations,  any 
quantity  of  an  infectious  substance  is 
subject  to  requirements  for  shipping 
papers,  marking,  labeling  and  packaging. 
This  definition  of  infectious  substance 
includes  substances  which  affect 
animals,  and  appears  to  include  some 
relatively  innocuous  substances  (e.g.. 
cold  viruses,  yeasts  and  fungi  which 
may  cause  minor  illnesses).  However, 
the  scope  of  the  definition  is  limited  in 
this  proposal  to  address  the  immediate 
problem. 

A  second  proposal  concerns  the 
exception  in  49  CFR  173.386(d)(3)  under 
which  cultures  of  etiologic  agents  of  50 
ml  or  less  total  quantity  in  one  outside 
package  are  not  subject  to  any 
requirements  of  the  HMR  if  the  items  as 
packaged  do  not  contain  a  material 
otherwise  subject  to  the  HMR.  After 
reconsideration  of  the  health  hazards 
presented  by  etiologic  agents,  it  is 
RSPA's  belief,  based  on  safety 
considerations,  that  etiologic  agents  in 
any  quantity  present  a  substantial 
public  health  hazard  and  should  be 
subject  to  regulation.  Therefore,  RSPA 
proposes  to  regulate  all  quantities  of 
etiologic  agents  by  deletion  of  the 
exception  for  quantities  of  50  ml  or  less. 

A  third  proposal  concerns  the  per 
package  quantity  limits  of  etiologic 
agents  aboard  aircraft.  This  proposal 
would  align  the  HMR  with  quantity 
limitations  for  infectious  substances  in 
the  ICAO  Technical  Instructions. 

The  proposals  in  this  notice  are  the 
initial  step  in  a  comprehensive  review  of 
the  requirements  pertaining  to  the 
transportation  of  etiologic  agents.  In 
future  rulemaking  action.  RSPA  plans  to 
focus  attention  on  various  issues 
concerning  etiologic  agents,  including 
packaging,  the  exceptions  for  biological 
products  and  diagnostic  specimens 
addressed  in  §  173.386(d)(1)  and  (2),  the 
present  exclusion  of  etiologic  agents 
which  only  affect  animals,  and  adoption 
of  hazard  communication  provisions  and 
the  definition  for  infectious  substances 
in  the  UN  Recommendations. 


Administrative  Notices 

Executive  Order  12291 

The  RSPA  has  determined  that  this 
rulemaking  (1)  is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  [44  FR  11034); 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
jurisdictions;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  final  rule,  I 
certify  that  the  regulations  proposed 
herein  would  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

49  CFR  Parts  172 

Hazardous  materials  transportation. 
Hazardous  materials  table. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Definition,  Packaging.  Etiologic  agents. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  172  and  173  would  be 
amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1802, 1803. 1804, 
1808;  49  CFR  Part  1.  unless  otherwise  noted. 

§172.101    [AiTCttded] 

2.  The  Hazardous  Materials  Table 
would  be  amended  by  revising  the  entry 
for  "Etiologic  agent,  n.o.s."  to  read  as 
follows: 


§172.101    Hazardous  Materials  Tal>l« 

1 

Hazardous 

materials 

descriptions  arxj 

proper  stupplrig 

narnes 

(2) 

Hazard 
class 

(3) 

Identifica- 
tion number 

(3a) 

Labe«(s) 
required  (if 

not 
excepted) 

(4) 

Packaging 

Maximum  net  quantity  in 
or>e  package 

Water  shipmems 

Excep- 
tions 

(5a) 

Specific 
require- 
ments 

(5b) 

Cargo 
ves- 
sel 

(7a) 

Pas- 
sertger 

vessel 

(7b) 

+  AW 

1 

(1) 

Passenger 

carrying 

aircraft  or 

raHcar 

»6a) 

Cargo  only 
aircraft 

(6b) 

Otfwr 

rnqtarefnefTts 

(7c) 

REVISED 

Etiologic  agent 
n.o.s. 

Etiologic 
agent 

NA2814 

Etiologic 
agent 

173.386 

173.387 

50  ml  or 
50  g 

4Lor4 
Kg. 

Not  permitted 

except  urvler 
specific 
oonditiortt 
approved  by  ttie 
Department. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 1806, 
1807, 1808;  49  CFR  Part  1,  unless  otherwise 
noted. 

4.  In  §  173.386.  paragraph  (d)(3)  would 
be  removed  and  paragraph  (a)(1)  would 
be  revised  to  read  as  follows: 

§  173.386    Etiologic  agents;  definition  and 
scope. 

(a)  *  *  * 

(1)  An  "etiologic  agent"  means  a 
viable  microorganism,  or  its  toxin, 
which  causes  or  may  cause  human 
disease,  and  includes  those  agents  listed 
in  42  CFR  72.3  of  the  regulations  of  the 
Department  of  Health  and  Human 
Services  and  any  agent  that  poses  a 
degree  of  hazard  similar  to  those  agents. 
*  *  *  •  • 

Issued  in  Washington,  DC,  on  November  7, 
1988. 

Alan  L  Roberts, 

Director.  Office  of  Hazardous  Materials 

Transportation. 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

(Doclcet  No.  88-13;  Notice  1] 
RIN  2127-AC72 

Consumer  Information;  Vehicle 
Owner's  Manuals 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  implements  the 
granting  of  a  petition  by  Motor  Voters 
requesting  that  NHTSA  require  motor 
vehicle  manufacturers  to  include 
information  in  their  vehicle  owners' 


manuals  advising  owners  about  the 
agency's  defect  authority  and  providing 
them  with  the  telephone  number  for  the 
agency's  Auto  Safety  Hotline.  To 
encourage  owners  to  report  defects  and 
to  facilitate  their  doing  so,  this  notice 
proposal  to  amend  the  agency's 
Consumer  Information  Regulations  to 
require  manufacturers  to  provide  the 
requested  information. 
DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  on  or  before  December  27, 
1988. 

Proposed  effective  date:  If  adopted, 
these  amendments  would  be  effective 
180  days  after  the  publication  of  the 
final  rule. 

ADDRESS:  All  comments  on  this  notice 
should  refer  to  Docket  No.  88-13;  Notice 
1  and  be  submitted  to  the  following: 
Docket  Section.  Room  5109.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590  (Docket  hours  8:00  a.m.  to  4:00 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Talentino.  Office  ofDefects 
Investigation.  National  Highway  Traffic 
Safety  Administration.  4(X)  Seventh 
Street.  SW..  Washington  DC  20590  (202- 
366-5212). 

SUPPLEMENTARY  INFORMATION:  The 

National  Traffic  and  Motor  Vehicle 
Safety  Act  ("Safety  Act")  requires 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  to  recall  and 
remedy  vehicles  and  equipment  that  are 
determined  by  the  manufacturer  or 
NHTSA  to  contain  either  a  safety- 
related  defect  or  fall  to  comply  with  a 
Federal  motor  vehicle  safety  standard 
issued  under  the  Safety  Act.  The 
agency's  most  important  source  of  data 
used  to  identify  defects  which  relate  to 
motor  vehicle  safety  is  the  consumer 
complaints  made  by  persons  calling  the 
agency's  Auto  Safety  Hotline.  In  1987, 
the  agency  received  332,659  calls  on  the 
Hotline.  In  addition,  NHTSA  received 
15.092  detailed  Vehicle  Owner 
Questionnaires  that  had  been  sent  by 


the  agency  to  some  of  the  Hotline 
callers. 

Motor  Voters,  a  consumer 
organization  interested  in  motor  vehicle 
safety,  has  petitioned  the  agency  to 
strengthen  the  Hotline  as  soiut:e  of 
defect  information  by  requiring  the 
manufacturers  of  "passenger  vehicles" 
to  include  information  in  ^e  vehicle 
owners'  manuals  about  NHTSA's  and 
safety  defects.  Specifically,  this 
information  would  advise  owners  about 
NHTSA  safety  defect  authority  and  urge 
them  to  contact  the  agency  about 
potential  safety  defects  in  their  vehicles. 
To  facilitate  contacting  the  agency,  the 
information  would  include  the  toll  free 
telephone  number  of  the  Auto  Safety 
Hotline  and  the  agency's  address.  The 
information  also  would  explain  that 
while  the  agency  has  authority  to 
investigate  defects  and  order  recall  and 
remedy  compaigns,  it  does  not  become 
directly  involved  in  the  dealings  of  a 
particular  consimier  with  a 
manufacturer  of  a  motor  vehicle 
regarding  a  defect  in  that  vehicle.  These 
requirements  would  be  added  to  the 
agency's  Consumer  Information 
Regulations  in  Part  575  of  Title  49  of  the 
Code  of  Federal  Regulations. 

NHTSA  previously  has  granted  this 
petition  by  letter  to  the  petitioner  and  is 
issuing  this  notice  to  propose  the 
requested  requirements.  A  longstanding 
goal  of  the  agency  is  to  enhance  the 
visibility  of  the  Auto  Safety  Hotline  and 
to  improve  the  process  of  getting 
information  from  consumers  about 
potential  safety  defects.  NHTSA  plans 
to  publicize  the  Hotline  through  public 
service  announcements  in  the  media, 
through  consumer  and  corporate  safety 
offices,  in  telephone  books,  and  through 
programs  with  State  transportation 
agencies. 

The  inclusion  of  the  requested 
information  in  the  owners'  manuals 
would  be  an  important  addition  to 
NHTSA's  public  information  campaign 
to  increase  consumer  awareness  of  the 
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Hotline  and  the  agency's  efforts  to 
strengthen  its  defect  investigation 
activities.  Including  the  HotHne  number 
in  owners'  manuals  would  put  the 
number  in  the  hands  of  millions  of  motor 
vehicle  purchasers  at  very  little  cost. 
Moreover,  since  owners  typically  refer 
to  their  manuals  periodically  throughout 
the  ownership  of  their  vehicles, 
especially  when  they  are  experiencing 
vehicle  problems,  the  Hotline  number 
printed  in  the  manuals  is  likely  to  be 
seen  many  times.  The  inclusion  of  the 
Hotline  number  in  manuals  would  be 
particularly  important  for  new  car 
owners  since  it  would  produce  a  higher 
volume  of  calls  about  potential  safety 
defects  earlier  in  a  vehicle's  life.  This 
would  be  particularly  important  to 
detect  defects  in  newly  introduced 
models. 

Accordingly,  ^fHTSA  proposes  to 
amend  §  575.6  of  the  Consumer 
Information  Regulation  to  require  motor 
vehicle  manufacturers  to  include 
information  about  NHTSA's  recall  and 
remedy  authority  and  about  the  Auto 
Safety  Hotline  in  the  owner's  manual. 
The  agency  is  proposing  a  requiremnt 
that  is  somewhat  broader  than  the 
petition  in  that  the  proposal  covers  all 
new  motor  vehicles,  not  just  "passenger 
vehicles."  NHTSA  took  this  step 
because  facihtating  owner  reporting  of 
potentiad  safety  defects  is  important  for 
all  types  of  motor  vehicles.  The  agency 
also  has  made  minor  changes  in  the 
information  requirements  requested  in 
the  petition. 

The  proposed  amendment  would 
require  manufacturers  to  state  in  the 
owener's  manuals  that  consumers  may 
contact  NHTSA  if  they  believes  that 
their  vehicle  contains  a  safety  defect. 
The  amendment  would  also  require  that 
the  manuals  include  the  HotHne 
telephone  number  and  agency  address. 
Finally,  the  amendment  would  require 
that  manufacturers  include  in  the 
manuals  a  statment  about  the  agency's 
authority  to  order  a  safety  recall  if  it 
finds  thai  a  safety  defect  exists  in  a 
group  of  vehicles. 

NHTSA  has  evaluated  this  proposal  to 
require  information  about  the  agency  in 
vehicle  owners'  manuals  and  has  found 
that  its  effect  would  be  to  impose  only 
minimal  costs  on  a  motor  vehicle 
manufacturer,  even  though  this 
regulation  would  require  every  new 
vehicle  to  contain  this  information  in  the 
owners'  manual.  The  agency  anticipates 
that  a  manufacturer  would  have  to 
devote  only  one-half  of  a  page  in  the 
owner's  manual  to  this  information.  The 
cost  of  this  measure  is  estimated  to  be 
only  the  additional  costs  related  to  the 


printing  of  one-half  page  since  the 
manufacturers  already  print  manuals. 
Therefore,  the  additional  costs  resulting 
from  this  rule  not  be  more  than  a  few 
cents  per  vehicle.  Accordingly,  the 
agency  has  determined  that  the  proposal 
is  not  major  within  the  meaning  of 
Executive  Order  12291  and  is  not 
significant  for  purposes  of  Department 
of  Transportation  policies  and 
procedures  for  internal  review  because 
it  would  not  have  an  impact  on  the 
economy  in  excess  of  $100  million. 
Similarly,  it  would  not  result  in  a  major 
change  in  costs  or  prices  for  consumer's 
individual  industries,  government,  or 
any  geographic  region.  Nor  would  this 
action  significantly  affect  competition. 
The  agency  has  further  determined  that 
the  costs  associated  with  this  proposal 
would  not  be  large  enough  to  warrant 
preparation  of  a  regulatory  evaluation 
under  the  procedures. 

For  the  same  reasons  just  discussed,  I 
certify  under  the  Regulatory  Flexibility 
Act  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
statute. 

Further,  this  rulemaking  action  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  has  no  Federalism 
implication  that  warrants  preparation  of 
Federalism  report. 

Fmally.  the  agency  has  concluded  that 
the  environmental  consequences  of  the 
proposed  change  would  be  of  such 
limited  scope  that  they  clearly  would 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
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forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements.  Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  575.6  be  amended 
as  follows; 

PART  575— CONSUMER 
INFORMATION  REGULATIONS 

1.  The  authority  citation  for  Part  575 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1407. 1421, 
and  1423:  delegation  of  authority  at  49  CFR 
1.50. 

§575.6    [Amended] 

2.  Section  575.6(a)  would  be  amended 
by  redesignating  the  existing  language 
as  paragraph  S(a){l),  and  adding  a  new 
paragraph  (a)(2),  to  read  as  follows: 

§  575.6    Requirements. 

'    (a)*** 

(2)  At  the  time  a  motor  vehicle  is 
delivered  to  the  first  purchaser  for 
purposes  other  than  resale,  the 
manufacturer  of  that  vehicle  shall 
provide  to  the  purchaser,  in  writing  and 
in  the  English  language,  the  following 
statement  in  the  owner's  manual: 

If  you  believe  that  a  vehicle  or  it«m  of 
motor  vehicle  eqaipmen<  (such  as  (ires, 
lamps,  etc.)  has  a  potential  safety-reUited 
defect,  you  may  notify  the  National  Highway 
Traffic  Safely  Administration  (NHTSA).  You 


may  either  call  toll  free  at  800-424-9393  (or 
366-0123  in  Washington.  DC)  or  write 
Administrator,  NHTSA,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  NHTSA 
investigates  alleged  safety-related  defects 
and  may  order  a  recall  and  remedy  campaign 
if  it  Hnds  that  a  safety  defect  exists  in  a  group 
of  vehicles  and  the  manufacturer  does  not 
voluntarily  conduct  a  recall  and  remedy 
campaign.  However.  NHTSA  does  not 
become  directly  involved  in  the  dealings 
between  a  particular  consumer  and  vehicle 
manufacturer  regarding  a  defect  in  the 
consumer's  vehicle. 

Issued  on:  November  7, 1988. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  88-26079  Filed  11-9-88;  8:45  am) 
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This  section  of  the   FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
[No.  FV-88-211] 

Establishment  of  Perishable 
Agricultural  Commodities  Act  Industry 
Advisory  Committee 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice. 

summary:  Pub.  L.  100-414  requires  the 
establishment  of  a  Perishable 
Agricultural  Commodities  Act  (PACA) 
Industry  Advisory  Committee  to  review 
the  PACA  program  and  confer  with 
Department  officials  regarding  program 
enhancement.  This  document  seeks 
nominations  of  individuals  to  be 
considered  for  selection  as  Committee 
members. 

DATE:  Written  nominations  must  be 
received  on  or  before  December  12. 
1988. 

ADDRESS:  Nominations  should  be  sent  to 
Mr.  John  D.  Flanagan.  Chief.  PACA 
Branch,  Rm.  2095  S..  Fruit  and  Vegetable 
Division,  AMS.  USDA,  P.O.  Box  96456. 
Washington,  DC.  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT 
John  D.  Flanagan.  (202)  447-2272. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
{Pub.  L.  No.  92-463)  notice  is  hereby 
given  that  Pub.  L.  100-414  requires  that 
the  Secretary  of  Agriculture  establish  a 
Perishable  Agricultural  Commodities 
Act  Industry  Advisory  Committee.  The 
purpose  of  the  Committee  is  to  review 
the  PACA  program,  to  recommend  ways 
of  improving  its  efficiency,  and  to  ensure 
equitable  treatment  in  its  application 
among  the  various  segments  of  the  fruit 
and  vegetable  industry.  On  the  basis  of 
its  review,  the  Committee  shall  develop 
recommendations  for  consideration  by 
Congress  and  the  Secretary  of 
Agriculture  with  respect  to  future 
operation  of  the  PACA  program. 


The  Secretary  of  Agriculture  has 
determined  that  the  work  of  the 
Committee  is  in  the  public  interest  in 
view  of  the  duties  conferred  upon  the 
Department  of  Agriculture  (USDA)  by 
law. 

The  Director  of  the  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service  (AMS).  will  be 
chairperson  of  the  Committee.  The  Chief 
of  the  PACA  Branch  will  serve  as  its 
executive  secretary.  Staff  support 
essential  to  the  execution  of  the 
Committee's  responsibilities  shall  be 
provided  by  AMS. 

Committee  members  shall  be 
appointed  by  the  Secretary  of 
Agriculture  and  shall  serve  for  the  entire 
term  of  the  Committee.  The  Committee 
shall  be  comprised  of  twenty  (20) 
members  representing  balanced 
interests  of  the  fruit  and  vegetable 
industry.  Membership  shall  include  but 
not  be  limited  to  growers,  shippers, 
brokers,  receivers,  wholesalers, 
retailers,  and  processors.  One  alternate 
member  for  every  two  regular 
Committee  members  shall  also  be 
appointed. 

Industry  members  receiving 
nominations  will  be  contacted  and 
supplied  with  biographical  forms.  The 
biographical  information  must  be 
completed  and  returned  to  the  USDA 
within  five  (5)  working  days  of  its 
receipt,  to  expedite  the  security 
clearance  process  that  is  required  before 
selection  by  the  Secretary  of 
Agriculture.  Equal  opportunity  practices 
will  be  followed  in  all  appointments  to 
the  Committee  in  accordance  with 
USDA  policies. 

The  PACA  Industry  Advisory 
Committee  is  charged  with  providing  an 
interim  report  to  the  Secretary  of 
Agriculture,  the  House  Committee  on 
Agriculture,  and  the  Senate  Committee 
on  Agriculture.  Nutrition  and  Forestry 
no  later  than  September  30. 1989.  A  final 
report  including  the  results  of  the 
Committee's  review  and  its 
recommendations  based  on  these 
results,  shall  be  submitted  no  later  than 
May  1. 1990.  The  Committee  will  cease 
to  exist  when  its  final  report  is 
submitted,  but  no  later  than  May  1. 1990. 

Done  at  Washington,  DC  this  4th  day  of 
November,  1988. 
Kenneth  C.  Clayton, 
Acting  Administrator. 
[FR  Doc.  88-25946  Filed  11-9-88;  8:45  am] 

BILUNQ  CODE  341(M>2-M 


Forest  Swvloe 

Intention  to  Withdraw  Draft 
Environmental  Invpact  Statement; 
Highway  M  Future  ftecreation  Use 
Determination 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Withdrawal  of  Draft 
Environmental  Impact  Statement. 

summary:  The  Forest  Service  hereby 
gives  notice  that  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Highway  88  Future  Recreation 
Use  Determination  Study  (FRUD)  is 
withdrawn. 

date:  November  15, 1988. 

address:  Submit  written  comments  and 
suggestions  concerning  the  withdrawal 
of  the  DEIS  to  Jerald  N.  Hutchins. 
Eldorado  National  Forest  Supervisor, 
100  Fomi  Road.  Placerville.  CA  95667. 

FOR  further  INFORMATION  CONTACT: 

Questions  about  the  withdrawal  and 
proposed  action  should  be  directed  to 
Jerald  N.  Hutchins.  Forest  Supervisor, 
100  Fomi  Road,  Placerville.  CA  95667. 
phone  916-622-5061. 

SUPPLEMENTARY  INFORMATION:  On 

November  7, 1984,  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  was  published  in  the  Federal 
Register  (vol.  49,  page  44513).  Internal 
and  public  scoping  meetings  were  held 
in  November  and  December  1984. 
Studies  were  conducted  during  the  next 
2  years  and  the  DEIS  was  made 
available  to  the  public  on  January  21. 
1987.  The  public  comment  period, 
originally  scheduled  to  end  on  April  29. 
1987  was  extended  to  September  lb. 
1987  to  allow  the  public  a  full  summer  to 
review  the  DEIS.  The  preferred 
alternative  called  for  the  recovery  of  82 
recreation  residences  located  on  or  near 
the  lake  shores  of  Silver  Lake  and 
Kirkwood  Lake  to  facilitate  public 
lakeshore  access  and  to  provide  space 
for  public  campground  development. 
The  comment  period  for  this  DEIS 
coincided  with  the  comment  period  for 
the  proposed  new  Forest  Service  policy 
for  administration  of  recreation 
residence  permits.  Many  people 
apparently  confused  the  Federal 
Register  notice  on  Recreation  Residence 
Policy  with  the  Federal  Register  notice 
on  the  DEIS.  The  DEIS  was  temporarily 


withdrawn  on  April  g.  1987,  because  the 
policy  on  future  use  determinations  was 
one  of  the  major  items  being  considered 
in  the  proposed  recreation  residence 
policy  and  because  of  the  apparent 
confusion  the  DEIS  was  creating  for 
permittees.  It  was  determined  that  any 
future  action  or  study  of  the  recreation 
residences  in  the  Highway  88  area 
would  be  consistent  with  direction 
contained  in  this  final  policy. 

The  new  Recreation  Residence  Policy 
was  implemented  on  August  31. 1988. 
Although  the  new  policy  does  not 
preclude  future  use  studies  of  the  type 
prepared  for  Highway  88,  the  current 
DEIS  is  being  withdiawn  for  the 
following  reasons. 

1.  Comments  received  during  the  10- 
week  comment  period,  were 
overwhelmingly  opposed  to  the  DEIS 
preferred  alternative  and  its  rationale. 
Comparatively  little  support  for  the 
preferred  was  received,  indicating  an 
apparent  lack  of  strong  constituency  for 
the  recovery  proposal. 

2.  The  East  Silver  Lake  and  South 
Silver  Lake  Associations  have 
withdrawn  their  proposals  for  land 
exchanges  which  would  have  converted 
to  private  ownership  the  lakeshore 
recreation  lands  now  occupied  by  the 
two  tracts. 

3.  Permittees  in  the  lakeshore  tracts 
have  expressed  a  willingness  to  mitigate 
many  of  the  situations  now  existing  that 
restrict  public  access.  For  example: 
cooperation  in  construction  and 
maintenance  of  lake  side  trails  and 
public  use  areas;  installation  of  signing 
to  encourage  pubbc  use;  acceptance  by 
associations  of  responsibihty  for  docks, 
which  would  also  be  made  available  to 
the  public. 

4.  The  staff  time  and  costs  involved  in 
continuance  of  the  study  at  this  time  do 
not  appear  justified,  considering  the 
probable  outcome. 

The  Forest  Supervisor  will  offer  20 
year  term  permits  to  all  recreation 
residence  permittees  encompassed^y 
the  Highway  88  Study  (with  the 
exception  of  those  whose  permits  are  on 
tenure).  The  organization  camp  and 
resort  permits  will  be  allowed  to  run  to 
the  end  of  their  current  terms,  and 
renewals  will  be  considered  on  a  case- 
by-case  basis. 

Dale:  November  2. 198& 

(eraid  N.  Hulchina. 

Forest  Supervisor. 

[PR  Doc.  88-26042  Filed  11-9-88;  8:45  am) 

BILUMG  CODE  MIO-II-M 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting; 
Tenneasea  Advisory  Committae 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Tennessee 
Advisory  Committee  to  the  Commission 
will  convene  at  2:30  p.m.  and  adjourn  at 
5.00  p.m..  on  December  7. 1988.  at  the 
Stouffer-Nashville  Hotel,  611  Commerce 
Street.  Nashville,  Tennessee.  The 
purpose  of  the  meeting  will  be  to  discuss 
current  dvil  rights  issues  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James  F. 
Blumstein,  or  William  F.  Muldrow. 
Acting  Director  of  the  Centeral  Regional 
Division  (816)  426-5253,  (TDD  816^26- 
5009).  Hearing  impaired  persons  who 
will  atend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  dats  before  the 
scheduled  date  of  the  meeting. 

The  meeting  «vtll  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  4, 
1988. 

Melvin  L.  fenidns. 

Acting  Staff  Director. 

[FR  Doc.  88-26089  Filed  ll-9-«8;  8:45  am) 

BnxmG  CODE  uas^)!-!! 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

Coastal  Zona  Managament;  Federal 
Conaistancy  Appaal  by  Faiipa  Balban 
from  an  Objaction  by  the  Poerto  Rico 
Planning  Board 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  dismissal. 

On  November  19. 1987.  Febpe  Beltran 
(Appellant)  filed  with  the  Department  of 
Commerce  (Department)  a  notice  of 
appeal  under  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended.  16  U.S.C.  1456(c)(3)(A),  and 
implementing  regulations,  15  CFE  Part 
930,  Subpart  H.  The  appeal  arose  from 
an  objection  by  the  Puerto  Rico  Planning 
Board  (PRPB)  to  the  Appellant's 
certification  that  his  proposed 
construction  of  a  bulkhead  and  a  boat 
ramp  on  the  Bayamon  River  in  Catano. 
Puerto  Rico  would  be  consistent  with 


Puerto  Rico's  coastal  management 
program. 

By  a  later  dated  Jutne  30, 1988,  the 
PRPB  informed  the  Department  that  the 
Appellant  lias  revised  the  project  such 
that  the  PRPB  now  concurs  in  its 
consistency  wnth  Puerto  Rico't  coastal 
management  program.  Accordingiy,  the 
Department  dismissed  the  appeal  on 
September  27. 1988  for  good  cause 
pursuant  to  15  CFR  930.128.  That 
dismissal  bars  the  Appellant  from  filing 
another  appeal  from  the  PRPB's 
objection  to  the  aforementioned 
activities. 


FOR  FURTHEa  ■VOMMTHM  COMTACT 
Sydney  Anne  Minnerly,  Attorney- 
Advisory.  Office  of  the  Assistant 
General  Coimsel  for  Ocean  Services. 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue, 
NW..  Suite  603.  Washington.  DC  20235. 
(202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  November  2, 1988. 
William  E.  Evans, 

Under  Secretary  for  Oceans  and  A  tmosphere. 
[FR  Doc.  88-25988  Filed  11-9-88;  8:45  am) 

BILIJNG  COOC  3510-OS-M 


Coastal  Zona  Management;  Federal 
Consistency  Appeal  by  James  E. 
nnniil  from  Ml  Ohtarlion  by  Mm 
MisaiaalppI  OapartaMnt  of  WikflHa 


AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  dismissal. 

On  January  8, 1988,  James  E  Daspit 
(Appellant]  filed  with  the  Department  of 
Commerce  (Department)  a  notice  of 
appeal  under  section  307(cH3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended.  16  U.S.C.  1456(c)(3)(A).  and 
implementing  regulations,  15  CFK  Part 
930,  Subpart  H.  The  appeal  arose  from 
an  objection  by  the  Mississippi 
Department  of  Wildlife  Conservation 
(State)  to  the  Appellant's  certification 
that  his  proposed  dredging  and  filling  of 
wetlands  to  construct  an  indented  boat 
slip,  a  bulkhead,  and  a  road  in  Hancock 
County,  Mississippi  would  be  consistent 
with  the  State's  coastal  management 
program. 

To  perfect  the  appeal,  the  Appellant 
was  required  to  file,  pursuant  to  15  CFR 
930.125,  information  and  data 
addressing  the  criteria  relevant  to  the 
Department's  decision  whether  to 
override  the  State's  objection  to  the 
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Appellant's  proposed  project.  Because 
of  the  Appellant's  failure  to  file 
responsive  materials,  the  Department 
dismissed  the  appeal  on  October  5. 1988 
for  good  cause  pursuant  to  15  CFR 
930.128(d].  That  dismissal  bars  the 
Appellant  from  Hling  another  appeal 
from  the  State's  objection  to  the 
aforementioned  activities. 

FOR  FURTHER  INFORMATION  CONTACT 

Sydney  Anne  Minnerly.  Attorney- 
Adviser.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue, 
NW..  Suite  603.  Washington,  DC  20235. 
(202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  November  2. 1988. 

Williain  E.  Evans, 

Under  Secretary  for  Oceans  and  A  tmosphere. 
(FR  Doc.  88-25987  Filed  11-9-88;  8:45  am) 

BILUNQ  COOE  3S10-<M-II 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License  to  Research  Biochemicals, 
Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Research 
Biochemicals,  Inc.,  having  a  place  of 
business  at  Natick,  MA,  in  the  United 
States  to  manufacture,  use.  and  sell 
products  embodied  in  the  invention 
entitled  "Metaphit."  U.S.  Patent 
4.598.153.  for  non-human  use.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Department  of  Commerce. 

The  proposed  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  proposed  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  NTIS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 

A  copy  of  the  subject  patent  may  be 
obtained  from  the  Commissioner  of 


Patents,  U.S.  Patent  and  Trademark 
Office.  Washington.  DC  20231. 
Douglas  J.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service.  Department  of  Commerce. 
[FR  Doc.  88-26043  Filed  11-9-88;  8:45  am) 

BILUNQ  COOE  3510-04-M 


Intent  To  Grant  Exclusive  Patent 
License  to  Xoma  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Xoma 
Corporation,  having  a  place  of  business 
at  Berkeley.  CA.  an  exclusive  license  in 
the  United  States  under  the  rights  of  the 
United  States  of  America  to 
manufacture,  use,  and  sell  products  and 
use  methods  embodying  the  invention 
entitles  "Cloning  cDNA's  for  the  Human 
Interleukin — 2  Receptor,"  United  States 
Patent  Application  Seriel  Number  6- 
634,380.  The  patent  rights  in  this 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives. written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  703/ 
487-4650  or  by  writing  to  NTIS,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
Douglas  I.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Ser\'ice,  Department  of  Commerce. 
[FR  Doc.  88-26044  Filed  11-9-88;  8:45  am] 

BILUNG  COOE  3510-04-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  SutMnitted  to  OIMB  for 
Review 

Action:  Notice.  The  Department  of 
Defense  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Certificate  of  Physician,  AF  Form  3118. 
OMB  Control  Number  0701-O091. 

Type  of  request:  Reinstatement. 

Average  burden  hours/minutes  per 
Response:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  240. 

Annual  Burden  Hours:  AQ. 

Annual  Responses:  240. 

Needs  and  Uses:  Medical  doctors  fill 
out  AF  Form  3118  to  certify  to  the 
mental  or  physical  incapacity  of        , 
dependent  children  of  deceased  military 
retirees.  The  physicians'  certification  is 
necessary  to  continue  annuities  to 
dependent  children  who  are  over  age  18 
but  incapable  of  self-support.  The  Air 
Force  uses  the  information  to  verify  the 
dependents  continued  eligibility  for 
annuity  pay. 

Affected  Public:  Individiauls. 

Frequency:  Continuing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dr.  Timothy 
Sprehe.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison.  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from,  Ms.  Rascoe-Harrison, 
WHS/DIOR,  1215  Jefferson  Davis 
Highway,  Suite  1204,  Arlington,  Virginia 
22202-4302,  telephone  (202)  746-0933. 
November  4, 1988. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  88-26081  Filed  11-9-88;  8:45  am) 
BILLING  COOE  3«10-01-« 


Department  of  the  Air  Force 
Scientific  Advisory  Board;  Meeting 

November  7. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Progress  on  High 
Power  Microwave  will  meet  on 
November  28, 1988  from  8:00  a.m.  to  5:00 
p.m.  at  the  Pentagon,  Washington,  DC 
20330-5430. 

The  purpose  of  this  meeting  is  to 
examine  the  appropriateness,  extent, 
and  character  of  the  Air  Force's 
involvement  in  research  and 
development  programs  into  potential 
applications  of  high  power  microwaves. 


This  meeting  will  involve  discussions  of 
classified  defense  matters  Usted  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  publia 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy ).  Connet. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-26003  Filed  11-0-88:  8:45am] 
BILUNQ  COOE  3S10-01-II 


USAF  Scientific  Advisory  Board; 
Meeting  of  the  Ad  Hoc  Committee  on 
Aircraft  Infrastructure— SulMystem 
and  Component  Reliat>illty 
improvement  Research  and 
Development  Needs 

November  7. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliabihfy  Improvement 
Research  and  Development  Needs  will 
meet  from  28  Nov-9  Dec  1988  at 
numerous  locations  in  the  United 
Kingdom,  France,  and  the  Federal 
Republic  of  Germany. 

The  purpose  of  this  meeting  is  to 
gather  information  on  how  our  Allies 
handle  the  problems  associated  with 
"crud  parts"  and  how  they,  their  aircraft 
manufacturers,  and  their  supphers 
control  the  production  quality  control  of 
these  parts.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  Section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-26154  Filed  11-9-88;  8:45  am] 
BILUMO  CODE  MIV-01-II 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
Proposed  ModWcaMoirs  to  ttw 
Washington,  DC.  and  Vfcfnity  Local 
Flood  Protection  (LFP)  Profect 

AOENCy:  U.S.  Army  Corps  of  EnsiiieeTS, 

DOD. 

action:  Notice  <A  intent 

sunauiiv:  The  Baltimore  District  Corps 
of  EAgineen  is  conducting  a  study  to 
complete  the  existing  line  of  flood 
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protection  for  the  Washington,  DC  LFP 
Project.  The  study  is  expected  to  be 
completed  in  September  1990.  The  local 
flood  protection  project  for  downtown 
Washington  is  in  place  except  for  the 
modification  providing  for  permanent 
closures  at  23rd  Street  and  Constitution 
Avenue,  at  17th  Street  NW..  and  at  P 
and  Canal  Streets  SW.  The  closures 
involve  minor  grade  raisings  at 
Constitution  Avenue  and  P  Street  A 
more  comprehensive  regrading  is 
required  at  17th  Street  to  continue  the 
existing  levee  which  parallels  the 
Lincoln  Memorial  reflecting  pool  to  high 
ground  between  Constitution  Avenue 
and  the  Washington  Monument  At 
present,  project  operation  continues  to    ' 
require  implementation  of  emergency 
measures  such  that  the  ability  of  the 
project  to  provide  the  design  level  of 
protection  is  questionable.  The 
modification  to  the  original  project  as 
authorized  by  Congress  in  1946  provides 
for  remedial  work  and  the  construction 
of  new  permanent  closures  to  make  the 
protective  system  complete 
CONTACT  FOR  PURTHEM  MF0MNAT10M: 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by  Mr.  Ted 
Rossman.  Project  Manager,  CENAB-EN- 
RC,  Baltimore  District  Corps  of 
Engineers.  P.O.  Box  1715,  Baltimore, 
Maryland  21203-1715,  telephone  (301) 
962-4067/68. 

SUPPLEMENTARY  mFORMATION:  1.  The 
existing  local  flood  protection  project 
was  authorized  by  the  Flood  Control  Act 
of  June  22, 1936  and  was  constructed  in 
194C.  In  October  1942.  portions  of 
Washington  were  flooded  when  a  high 
tide  coincided  with  the  third  highest 
flow  of  record  on  the  Potomac  River. 
The  resulting  flood  stage  was  the  highest 
on  record  and  caused  an  estimated 
$5,510,000  in  damages  at  October  1988 
price  levels.  Extensive  temporary  dikes 
were  constructed  to  close  the  openings 
in  the  existing  project  under  emergency 
conditions  to  prevent  serious  flooding  in 
the  downtown  area.  The  experience 
gained  during  this  flood  indicated  that 
temporary  closures  might  not  be 
effective  during  a  flood  higher  than  the 
1942  flood. 

In  the  Flood  Control  Act  of  July  24, 
1946,  the  U.S.  Congress  authorized 
modifications  to  the  existing  project  to 
alleviate  the  need  for  emergency 
closures  and  to  conduct  remedial  work, 
as  necessary,  to  bring  the  project  to  a 
uniform  level  of  protection.  A 1979 
review  of  the  improvements  indicated 
that  the  improvements  were  still 
warranted  in  view  of  the  potential  for 
severe  flood  damages  to  the  nimierous 
Federal  goveminent  office  buildings, 
national  landmariu.  moaeums,  and 
commercial  and  residentiai  properties 


that  would  he  affected.  The  potential 
damage  area  is  contained  within  a  lar^e 
crescent-shaped  developed  area 
extending  from  Constitution  Avenue  and 
17th  Street  eastward  and  southward  to  P 
Street  at  Fort  McNair.  In  a  flood 
emergency,  the  existing  project  requires 
temporary  earthen  barriers  to  be  erected 
across  17th  Street  and  across 
Constitution  Avenue  north  of  the 
Lincoln  MemoriaL  Temporary  sandbag 
closures  are  also  needed  at  P  Street 
adjacent  to  Fort  McNair. 

The  proposed  remedial  work  consists 
of  minor  grading  to  the  levee  sections 
along  the  existing  alignment  north  of  the 
reflecting  pool  to  reinstate  a  uniform 
level  of  protection  in  areas  where 
subsidence  or  work  by  others  has 
affected  the  top  of  protection.  A  new 
closure  consisting  of  a  raised  pavement 
section  less  than  two  feet  would  be 
required  across  Constitution  Avenue 
near  Henry  Bacon  Drive.  A  new  closure 
structure  or  regrading  would  also  be 
required  across  17th  Street,  parallel  to 
Constitution  Avenue,  which  would 
connect  high  ground  adjacent  to 
Constitution  Gardens  to  high  ground 
south  of  17th  Street  A  raised  pavement 
section  along  P  Street  or  a  low  level 
flood  wall  along  the  grassed  area 
adjacent  to  Fort  McNair  would  also  be 
required. 

2.  Since  this  is  a  modification  to  an 
existing  system,  it  is  not  likely  that 
completely  different  or  separable 
systems  would  be  feasible.  However, 
practicable  alternatives  will  be 
considered  and  addressed  in  the  DEIS. 
There  are  several  optional  plans  that 
can  be  implemented  to  complete  the 
closure  system.  In  particular,  the  closure 
across  17th  Street  could  consist  of  a 
levee  section  with  a  ramped  roadway 
over  the  levee  or  a  levee  section  with  a 
closure  section  with  stop  log  beams 
which  would  be  put  into  place  during  a 
flood  emergency.  Several  variations  of 
these  two  basic  plans  are  also  possible. 
Alternative  plans  and  variations  will  be 
investigated  in  the  design  process  and 
coordinated  with  the  resource  agencies 
and  the  public.  The  No  Action 
alternative  is  also  a  feasible  alternative 
in  that  the  existing  emergency  plan 
would  be  implemented  each  time  a  flood 
emergency  threatens  the  potential 
damage  area. 

3.  llie  Baltimore  District  invites  the 
participation  of  potentially  affected 
Federal,  State,  and  local  agencies  and 
other  interested  private  organisations 
and  parties  in  this  study.  Other  agencies 
that  will  be  actively  involved  in  the 
study  indode,  but  are  not  limited  to,  the 
National  Park  Service  (NFS);  the 
Washington,  DC  Department  of  Public 
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Works  (DPW];  the  Commission  on  Fine 
Arts  (CFA);  the  U.S.  Fish  and  Wildlife 
Service;  the  Smithsonian  Institution;  the 
General  Services  Administration  (GSA); 
the  Architect  of  the  Capitol  and  the 
National  Capital  Planning  Commission 
(NCPC). 

The  public  involvement  process  will 
be  initiated  by  a  scoping  meeting, 
described  below.  Public  concerns  or 
issues,  studies  needed,  alternatives  to 
be  examined,  procedures  and  other 
related  matters  will  be  addressed  during 
the  scoping  meeting.  Several  workshops 
are  being  planned  to  be  held  during  the 
study  to  present  findings  and  results  of 
technical  studies  and  to  develop  a 
consensus  on  acceptable  plan  solutions. 
A  public  meeting  will  be  held  after  the 
DEIS  has  been  distributed  for  public 
review. 

The  scoping  process  will  identify 
signiHcant  issues  to  be  analyzed  in 
depth  in  the  DEIS.  Engineering 
investigations  and  economic  and 
enivironmental  baseline  studies  are  now 
proceeding.  The  EIS  will  be  prepared  to 
document  the  effects  of  the  proposal  on 
the  fish  and  wildlife,  cultural,  historical, 
and  aesthetic  resources  of  the  study 
area  and  how  resource  agency  concerns 
have  been  resolved  and/or  incorporated 
in  the  final  design  plan. 

4.  The  Scoping  Meeting  will  be  held  in 
conjunction  with  an  agency 
coordination  meeting  at  10:00  a.m.  on 
December  6, 1988.  The  meeting  will  be 
conducted  in  the  conference  room  at  the 
National  Capital  Planning  Commission 
(NCPC),  which  is  located  at  1325  G 
Street  NW..  Washington,  DC  20576. 

5.  The  draft  EIS  is  scheduled  to  be 
available  for  public  review  May  1989. 
lohn  O.  Roach.  11, 

Army  Liaison  Officer  with  the  Federal 

Register. 

[FR  Doc.  88-26045  Filed  11-9-68;  8:45  am) 

BILLIfMl  CODE  3710-43-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Meeting 

Notice  was  published  October  28, 
1988,  at  53  FR  43757  that  the  Naval 
Research  Advisory  Conunittee  Panel  on 
Next  Generation  Computer  Resources 
will  meet  on  November  1&-17, 1988.  The 
meeting  dates  have  been  changed.  All 
sessions  of  the  meeting  will  be  held  on 
December  12-13, 1988.  All  other 
information  in  the  previous  notice 
remains  effective.  In  accordance  with  5 
U.S.C.  552b(e)(2),  the  date  of  meeting 
change  is  publicly  announced  at  the 
earliest  practical  time. 


Date:  November  4, 1988. 
)ane  M.  Vitga, 

Lieutenant,  JAGC.  U.S.  Navy  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-26009  Filed  11-9-88;  8:45  am] 

BILLING  CODE  3S10-AE-«I 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Docket  No.  88-41-NG] 

Consumers'  Gas  Co.  Ltd.;  Order 
Granting  Bianicet  Authorization  to 
Export  Natural  Gas  From  the  United 
States  to  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  granting  blanket 
authorization  to  export  natural  gas  from 
the  United  States  to  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Consumers' 
Gas  Company  Ltd.  (Consumers'  Gas) 
blanket  authorization  to  export  natural 
gas  from  the  United  States  to  Canada. 
The  order  issued  in  ERA  Docket  No.  88- 
41-NG  authorizes  Consumers'  Gas  to 
export  up  to  an  aggregate  of  100  Bcf  of 
gas  supplies  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  3F-057, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washington,  DC.  November  2. 
1988. 

Constance  L  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

[FR  Doc.  88-26128  Filed  11-9-88;  8:45  am] 

BILLINQ  CODE  M50-01-M 

Energy  Information  Administration 

Nonresidential  Buildings  Energy 
Consumption  Survey  (NBECS); 
Request 

agency:  Energy  Information 
Administration,  for  Comments  DOE. 
action:  Request  for  comments  on  the 
1989  survey  forms. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  is  seeking  comments  on 
the  proposed  survey  forms  for  the  1989 


Nonresidential  Buildings  Energy 
Consumption  Survey  (NBECS).  The 
NBECS  is  a  general  purpose  statistical 
survey  conducted  for  non-regulatory 
purposes.  It  is  designed  to  meet  the 
needs  of  public  and  private  data  users  ia 
addition  to  meeting  the  legislative 
requirements  of  EIA  as  specified  in 
section  52  of  the  Federal  Energy 
Administration  Act  of  1974,  Pub.  L  93- 
275  as  amended.  Section  52  requires  the 
EIA  to  establish  a  National  Energy 
Information  System  which  "*  *  *  shall 
contain  such  information  as  is  required 
to  provide  a  description  of  and  facilitate 
analysis  of  energy  supply  and 
consumption  within  and  affecting  the 
United  States  on  the  basis  of  such 
geographic  areas  and  economic  sectors 
as  may  be  appropriate  *  *  *" 

The  NBECS  provides  basic  statistical 
informaiton  on  the  consumption  of,  and 
expenditures  for,  energy  in  U.S. 
commercial  buildings,  along  with  data 
on  energy-related  characteristics  of 
these  buildings.  EIA  conducts  this 
national  sample  survey  of 
noru'esidential  buildings  and  their 
energy  suppliers  on  a  triennial  basis. 
Previous  NBECS  were  conducted  in 
1979, 1983,  and  1986.  The  data  from 
these  surveys  have  been  used  by  policy^ 
makers  at  the  Federal,  regional.  State, 
and  local  levels,  and  by  the  private 
sector  for  benchmarking  forecasting, 
policy  evaluation  and  planning. 

The  design  of  the  1989  NBECS  is 
expected  to  yield  national  estiamtes 
based  on  6,000  completed  interviews. 
Present  plans  call  for  data  to  be 
collected  that  will  yeild  valid  estimates 
also  for  the  four  Census  regions 
(Northwest,  South,  Midwest,  and  West). 

As  in  previous  surveys,  the  1989 
NBECS  will  be  conducted  in  two  states. 
In  the  first  stage,  information  about  •■ 

buildings  are  collected  in  the  Building 
Characteristics  Survey  through 
voluntary  personal  interviews  with  the 
owners,  managers  or  tenants  of  a 
sample  of  buildings  located  throughout 
the  United  States.  At  the  conclusion  of 
the  interview,  the  building  respondent  is 
asked  to  sign  a  waiver  authorizing  the 
survey  contractor  to  obtain  fuel 
consumption  records  from  the  building's 
energy  suppliers.  In  the  second  stage, 
the  Energy  Supplier  Survey,  data 
concerning  the  actual  consumption  of 
and  expendutures  for  energy  are 
obtained  from  records  maintained  by 
energy  suppliers  to  the  building.  This 
informaiton  is  obtained  by  means  of  a 
mail  survey  conducted  under  ELA's 
mandatory  data  collection  authority. 
The  interviews  with  the  building  owners 
and  managers  will  take  place  in  the  late 
summer  and  fall  of  1989.  The  initial 


mailings  for  the  Energy  Supplier  Survey 
will  start  in  January,  1990  and 
nonresponse  follow-up  efforts  will 
continue  through  September  1990. 

The  proposed  1989  NBECS  is  not 
substantially  different  from  the  previous 
surveys  in  its  basic  data  requirements. 
Some  changes  have  been  made  in  order 
to:  Make  the  data  collection  more 
efficient;  improve  the  reliability  of  the 
data;  and  reduce  respondent  burden. 

A  series  of  proposed  screening 
questions  and  a  new  survey  form.  Form 
EIA-871H,  the  Facility  form  have  been 
developed  for  use  on  the  1989  NBECS. 
This  new  form  has  been  developed  to 
obtain  better  data  on  (1)  cogeneration 
and  (2)  district  heating  and  cooling  that 
takes  place  in  a  campus,  a  complex  or 
multi-building  facility  such  as  a  hosptial 
or  a  shopping  mall. 

Because  NBECS  is  a  building  survey 
and  collects  information  about  energy 
consumed  in  a  building,  a  problem 
arises  when  the  building  is  part  of  a 
facihty  and  receives  energy  from  the 
facilitiy's  central  power  plant.  A  series 
of  proposed  screening  questions  has 
been  developed  as  part  of  the  Building 
Characteristics  Survey  to  determine  (1) 
if  the  building  is  located  on  a  facility 
and  (2)  if  the  building  receives  energy 
from  a  central  power  located  on  that 
facility.  If  sd.  Form  EIA-871H,  the 
proposed  Facility  form,  will  then  be  sent 
during  the  Energy  Supplier  Survey  to  the 
facihty  on  which  the  building  is  located. 
This  new  form  will  gather  the 
information  necessary  to  permit 
disaggregation  of  consumption  data  for 
the  sampled  building. 

Destermination  if  any  of  the  energy 
generated  at  the  facility  is  from  a 
cogeneration  system  would  also  be 
obtained  from  this  proposed  new  form. 
Previous  NBECS  surveys  asked  about 
cogeneration  systems  only  in  the 
sampled  building  themselves.  Although 
there  are  indications  that  the  number  of 
packaged  cogeneration  units  designed  to 
serve  a  single  building  is  growing, 
cogeneration  in  the  commercial  sector  is 
more  likely  to  be  found  in  a  large  facility 
such  as  a  college,  hospital,  and  shopping 
mall  rather  than  in  an  individual 
building,  such  as  a  church.  Therefore, 
since  most  of  the  buildings  on  facilities 
that  meet  the  sampling  criteria  to  be 
included  in  the  NBECS  survey  do  not 
contain  the  cogeneration  equipment  for 
the  facility,  a  major  segment  of  the 
consumption  of  energy  produced 
through  cogeneration  might  be  missed 
wihout  the  proposed  new  Facility  form. 

address:  To  obtain  additional 
information  or  copies  of  the  proposed 
forms,  contact  Ms.  ]ulia  D.  Oliver, 
Energy  End  Use  Division,  Energy 


Information  Administration,  Department 
of  Energy,  Mail  Stop  lH-053, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  Telephone:  202- 
586-1114. 

date:  Written  responses  on  the 
proposed  form  should  be  submitted  to 
Ms.  Julia  D.  Oliver,  Energy  End  Use 
Division  at  the  above  address  on  or 
before  December  12, 1988. 
FOR  FURTHER  INFORMATION:  To  obtain 
additional  information  or  copies  of  the 
forms,  contact  Julia  Oliver  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Written  Comments 

I.  Backgrouad 

The  proposed  198  NBECS  will  use 
essentially  the  same  sample  design  and 
questioimaires  that  were  used  on  the 
1986  survey.  Comments  on  the  1986 
NBECS  were  solicited  in  a  March  11, 
1986,  Federal  Register  Notice  (51  FR 
8351).  That  version  of  the  NBECS  was 
modified  on  the  basis  of  those  comments 
and  the  EEUD's  experience  from 
previous  surveys. 

The  proposed  1989  NBECS  design 
utilizes  experience  gained  from  the 
administration  and  processing  of  the 
1986  NBECS,  and  on  consultations  with 
respondents,  trade  association 
representatives  and  data  users. 

II.  Current  Actions 

EIA  proposes  to  make  the  changes 
described  below  to  the  1986  NBECS 
forms  for  use  in  the  1989  survey.  These 
changes  are  being  made  to  better  serve 
the  needs  of  data  users,  to  streamhne 
the  administration  and  processing  of  the 
survey  and  to  improve  overall  data 
quality. 

Specific  changes  in  data  items  from 
the  1986  NBECS  are  discussed  below. 

Form  EIA-S71A-Building 
Characteristics  Questionnaire  and 
Authorization  Form.  Most  of  the 
changes  made  to  the  Building 
Characteristics  Questionnaire  were  to 
clarify  instructions,  definitions  and  the 
intent  of  the  questions  to  both  the 
respondent  and  the  interviewer.  As  a 
result,  questions  have  been  combined, 
reworded,  reformatted,  and  in  some 
cases  dropped  altogether. 

In  addition,  several  interviewer  self- 
edits  have  been  added  to  ensure  that  the 
interviewer  has  obtained  all  the 
pertinent  information  on  energy  sources 
used  and  energy  end  uses  from  the 
respondent  before  leaving  the  building. 

Of  greater  importance  is  the  addition 
of  questions  relating  to  the  cogeneration 
and  district  heating  and  cooling  issues 
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discussed  above.  There  is  a  need  to 
collect  better  information  on  these  two 
areas.  For  the  1989  NBECS  it  is  proposed 
that  additional  questions  be  asked  on 
Form  EIA-871A  if  the  building  is  part  of 
a  facility  or  campus  complex.  If  so, 
information  will  be  obtained  on  the 
address  of  the  facihty's  power  plant  (if 
different  from  the  building),  the  use  of  a 
cogeneration  system  in  the  facility,  and 
the  number  of  buildings  and  the  total 
enclosed  square  footage  of  all  the 
buildings  served  by  the  power  plant  on 
the  facility.  As  described  below,  the 
facility  will  then  be  mailed  the  proposed 
Form  EIA-871H  during  the  Energy 
Supplier  Survey. 

Energy  Supplier  Forms.  Forms  ElA- 
871B  through  F.  The  energy  supplier 
forms  are  essentially  the  same  as  those 
used  on  previous  surveys.  Questions 
and  data  items  that  were  not  found  to  be 
useful  have  been  deleted.  As  a  result  of 
our  experiences  with  the  1986  survey, 
instructions  have  been  clarified, 
administrative  questions  have  been 
modified  to  better  obtain  the  requested 
data  and  some  questions  have  been 
added  to  help  clarify  data  responses. 
For  example,  the  question  on  fuel 
switching,  which  appeared  on  Form 
E1A-871C  (Usage  of  Natural  Gas),  has 
been  moved  to  the  Building 
Characteristics  Survey  after  comments 
received  from  respondents  indicated 
that  most  suppliers  of  natural  gas  could 
not  provide  the  information  on  back-up 
fuels  used. 

Form  EIA-871G,  Construction 
Improvements  and  Maintenance  and 
Repairs  Supplement.  This  is  a  special 
supplement  designed  and  collected  for 
the  U.S.  Bureau  of  the  Census  at  the  end 
of  the  Building  Characteristics  Survey.  It 
is  planned  that  it  will  be  administered 
again  in  the  1989  survey.  As  in  previous 
surveys,  this  form  will  be  cleared 
through  OMB  by  the  Bureau  of  the 
Census. 

Energy  Supplier  Form,  Form  EIA- 
871H,  Facility  Form.  A  new  form  is 
under  consideration  that  will  capture 
better  information  at  the  facility  level  on 
(1)  district  heating  and  cooling  and  (2) 
cogeneration  that  takes  place  on  a  mulli- 
building  facility,  such  as  a  campus  or 
complex.  Since  it  may  be  implemented, 
it  is  presented  here  for  comment. 

Because  the  NBECS  is  a  building 
survey  and  collects  information  about 
energy  consumed  in  the  building,  a 
problem  arises  when  a  building  is  part 
of  a  facility  and  receives  energy  from  a 
central  power  plant.  Usually  buildings 
on  a  facility  are  not  individually 
metered  for  this  energy  making  it 
difficult  to  isolate  the  consumption  for 
the  sampled  building.  To  correct  this 
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situation,  the  ElA  is  proposing  a  new 
form.  Form  E1A-871H,  to  obtain 
information  on  the  total  consumption  of 
primary  fuels,  the  total  number  of 
buildings  on  the  facility  and  other 
information  that  will  assist  in  the 
disaggregation  of  consumption  data  for 
the  individual  buildings  located  on  the 
facility. 

The  proposed  Form  EIA-a/lH  will 
also  be  used  to  help  obtain  better 
information  on  cogeneration.  Previous 
NBECS  surveys  asked  about 
cogeneration  at  the  building  level 
(Questions  H-1  to  H-3  on  Form  EIA- 
871A).  For  the  most  part,  cogeneration 
identiHed  by  these  questions  would  tend 
to  be  performed  by  relatively  small 
packaged  cogeneration  units.  However, 
the  EIA  is  concerned  that  by  focusing  on 
the  building,  a  major  portion  of  the 
consumption  of  energy  through 
cogeneration  has  been  missed: 
Cogeneration  systems  located  in  an  on- 
site  power  plant  that  provide  the 
building  with  district  heating  and/or 
cooling.  Thus,  questions  have  been 
developed  for  the  proposed  new  Form 
E1A-871H  to  determine  (1)  if  electricity 
is  cogenerated  on  the  faciUty;  and  (2)  if 
so,  how  many  kilowatt-hours  of 
electricity  were  generated  in  1989;  (3) 
the  total  generating  capacity  of  the 
equipment;  and  (4)  if  the  faciHty  has 
been  designated  a  Qualifying  Facility 
(QF)  under  the  Public  Utility  Regulatory 
Policies  Act  (PURPA)  of  1978. 

III.  Written  Comments 

The  following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
comments.  When  providing  comments, 
please  indicate  the  form  to  which  the 
comment  applies:  (1)  The  Building 
Characteristics  Questionnaire  (Form 
EIA-871A);  (2)  the  Energy  Supplier 
Forms  (E1A-871B  through  FJ:  (3).  the 
Construction  Improvements  and 
Maintenance  and  Repairs  Supplement 
(Form  EIA-fl7lG);  or  (4)  the  Facility 
Form  (Form  EIA-a7lH). 

As  a  potential  data  user: 

A.  Can  you  me  data  at  the  levels  of 
detail  indicated  on  the  Eormvfor  at 
higher  levels  of  aggregations  if 
necessary)? 

B.  For  what  purpose  would  you  use 
the  data?  Please  be  spedffc. 

C.  How  could  the  forms  be  improved 
to  better  meet  your  specific  data  needs? 

D.  Are  there  alternative  sources  for 
the  data:  What  are  they?  Do  you  use 
them.  What  ars-theis  deficiencies? 

As  a  potential  respondent: 

A.  Are  the  instructions  clear  and 
sufficient? 

B.  How  can  the  torms  be  improved? 


C.  Can  the  data  be  submitted  using 
the  definitions  included  in  the 
instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  45 
minutes  per  building  for  Form  EIA-871A; 
an  additional  4  minutes  per  building  for 
the  3,000  buildings  selected  for  the 
Construction  Improvements  and 
Maintenance  and  Repairs  Supplement 
(Form  EIA-871G)  and  25  minutes  per 
form  for  each  of  the  Energy  Supplier 
Forms  B  through  F  and  the  proposed 
Facility  form.  Form  E1A-871H.  As  a 
potential  recipient  of  a  form,  how  much 
time  on  a  per  building  basis,  do  you 
estimate  it  will  require  your  company  to 
complete  and  submit  the  appropriate 
form?  (Include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information.) 

E.  Do  you  know  of  other  Federal. 
State,  or  local  agencies  that  collect 
similar  data?  If  so,  specify  the  agency 
and  the  means  of  collection. 

The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  contained  in  this  survey. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  survey  and  will  become 
a  matter  of  public  record. 

Statutory  Authority 

Sections  5(a).  5(b).  13(b).  and  52  of  Public 
Law  93-275,  Federal  Energy  Administration 
Act  of  1974,  as  amended  (15  U.S.C.  S764(a). 
764(b).  772(b),  and  790(a)). 

Issued  in  Washington,  DC  on  November  4. 
1988. 

Yvonne  M.  Bishop. 

Director.  Statistical  Standards.  Energy 
Information  Administration. 
[PR  Doc.  88-28129  Filed  11-9-68;  8:45  am] 

BILUNO  CODE  64SO-01-M 


Federal  Energy  Regulatoiy 
Commission 

I  Docket  No*.  ERe8-«02-000,  at  al.] 

Mississippi  Power  &  Light  Co^  et  aM 
Electric  Rate,  Small  Power  Production, 
and  Interlociiing  Directorate  Filings 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission: 

1.  Mississippi  Power  ft  Light  Company 

[Docket  No.  ER88-602-000| 
November  1. 1968. 

Take  notice  that  on  October  11. 1988. 
Mississippi  Power  &  Light  Company 
(MP&L)  tendered  for  filing  a  response  to 


the  Staffs  deficiency  letter  in  this 
proceeding. 

MP&L  requests  an  effective  date  of 
August  31. 1988  for  the  letter  agreement. 
MP&L  requests  waiver  of  the 
Commission's  notice  requirements  under 
§  35.11  of  the  Commission's  Regulations. 

Comment  date:  November  9. 1988,  in 
accordance  with  Standard  Paragraph  E 
^  the  end  of  this  notice. 

2.  Texasgulf.  Inc. 

[Docket  No.  QF88-51-001J 
November  3, 1988. 

On  October  24, 1988,  Texasgulf,  Inc. 
Applicant,  of  3101  Glenwood  Avenue. 
P.O.  Box  30321.  Raleigh.  North  Carolina 
27622-0321  submitted  for  filing  an 
appHcation  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  9  292.207  of  the 
Commission's  regidations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Wharton 
County,  Texas.  The  facility  will  consist 
of  a  combustion  turbine  generator,  heat 
recovery  steam-turbine  generator  and  a 
steam  turbine  generator  which  is  used  in 
the  Frasch  mining  process  which 
involves  injecting  large  quantities  of 
superheated  water  into  an  underground 
sulphur  bearing  formation  to  melt  the 
sulphur,  and  then  air  Ufting  the  molten 
sulphur  to  the  surface.  The  net  electric 
power  production  capacity  will  be 
86,380  Kilowatts.  The  primary  energy 
source  will  be  natural  gas.  Installation 
of  the  facility  began  during  June  1984. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Foster  Wheeler  Broome  County,  Inc. 

[Docket  No.  QF89-&-«X)l 
November  3, 1988. 

On  October  12. 1988,  Foster  Wheeler 
Broome  County.  Inc.  (Applicant),  of 
Perryville  Corporate  Park,  Clinton.  New 
Jersey  08809-'4000  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Broome  County,  New 
York.  The  facility  will  consist  of 
waterwall  steam  generator  trains  and  a 
single  turbine  generator.  The  net  electric 
power  production  capacity  wiH  be  15 
megawatts.  The  prknary  energy  will  be 
biomass  in  the  form  of  municipal  solid 
waste.  Natural  gas  will  be  used  for 
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ignition,  start-up.  testing,  flame 
stabilization  and  control,  however,  such 
fossil  fuel  uses  will  not  exceed  25 
percent  of  the  total  energy  input  of  the 
facility  during  any  calendar  year. 
Construction  of  the  facility  will  be  in 
1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ES89-3-000] 
November  3, 1988. 

Take  notice  that  on  October  28, 1988, 
Kansas  Gas  and  Electric  Company 
(Applicant)  filed  an  application  with  the 
Commission,  pursuant  to  section  204  of 
the  Federal  Power  Act,  seeking  authority 
to  borrow  from  time  to  time  through 
December  31. 1992.  from  any  bank  or 
banks,  trust  company  or  trust 
companies,  or  through  the  issuance  of 
unsecured  promissory  notes  in  the  form 
of  commercial  paper  with  maturities  of 
not  more  than  one  (1)  year,  such 
amounts  of  money  not  to  exceed 
$225,000,000  in  the  aggregate.  All  notes 
will  have  final  maturities  of  not  later 
than  December  31, 1992. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-26022  Filed  11-9-88;  8:45  am] 

BH.'  ING  CODE  STIT-OI-M 

(Docket  Nos.  CP89-103-000,  et  at.] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-103-000J 

November  3. 1988. 

Take  notice  that  on  October  31, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252  filed  in  Docket  No.  CP89- 
103-000  a  request  pursuant  to  S§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP87-115-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
Power  Resources  Operating  Company. 
Inc.  (Power  Resources),  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Power  Resources,  a 
broker.  Tennessee  explains  that  service 
commenced  October  1, 1988,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-340.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
23,000  dekatherms,  the  average  daily 
quantity  would  be  23.000  dekatherms. 
and  that  the  annual  quantity  would  be 
8,395,000  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  Power  Resources'  account  at  six 
points  in  the  states  of  Louisiana  and 
Texas,  as  well  as  offshore  Louisiana  and 
Texas.  Tennessee  further  explains  that, 
it  would  redeliver  natural  gas  for  the 
account  of  Power  Resources  in  the 
states  of  Ohio.  West  Virginia,  and 
Pennsylvania.  It  is  indicated  that  the 
location  of  the  ultimate  delivery  points 
of  the  gas  are  also  in  the  states  of  Ohio, 
West  Virginia,  and  Pennsylvania. 

Comment  date:  December  19, 1988,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-96-000] 

November  3. 1988. 

Take  notice  that  on  October  28. 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-9fr-O00  a  request  pursuant  to 
§  157.05  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Enron  Gas 
Marketing,  Inc.  (Enron),  under  its 
blanket  authorization  issued  in  Docket 
No.  CP86-582-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Natural  would  perform  the  proposed 
interruptible  transportation  service  for 
Enron,  a  marketer  of  natural  gas, 
pursuant  to  an  interruptible 
transportation  service  agreement  dated 
July  19, 1988  (3rIGP-1295)  and 
amendments  dated  August  16. 1988, 
August  25. 1988,  and  September  20, 1988. 
The  term  of  the  transportation 
agreement  is  from  the  date  of  the 
contract  and  shall  continue  for  a 
primary  term  ending  August  1, 1990.  and 
shall  continue  month  to  month 
thereafter  unless  cancelled  by  five  days 
prior  notice  by  either  party.  Natural 
proposes  to  transport  on  a  peak  day  up 
to  100,000  MMBtu  per  day;  on  an 
average  day  up  to  50,000  MMBtu;  and  on 
an  annual  basis  18.250.000  MMBtu  of 
natural  gas  for  Enron.  Natural  further 
states  that  consistent  with  its  Rate 
Schedule  ITS.  Enron  may  request  and 
Natural  may  agree  to  accept  additional 
quantities  as  overrun  gas.  Natural 
proposes  to  receive  the  subject  gas  from 
various  existing  points  of  receipt  on  its 
system  in  Louisiana,  offshore  Louisiana. 
Illinois.  Texas,  offshore  Texas, 
Oklahoma,  New  Mexico,  Iowa, 
Arkansas,  Kansas,  and  Nebraska  for 
redelivery  to  various  delivery  points  in 
Texas.  Natural  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations. 
Natural  commenced  such  self- 
implementing  service  on  September  1, 
1988.  as  reported  in  Docket  No.  ST89- 
416-000. 

Comment  date:  December  19, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP89-87-000) 
November  3, 1988. 

Take  notice  that  on  October  25. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-87-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  on  behalf  of  OXY  NGL 
Inc.  (OXY),  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 
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Natural  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  80,000  MMBtu  of 
iiatural  gas  for  OXY  &om  receipt  points 
located  in  Texas,  Lousisiana,  offshore 
Louisiana,  Kansas,  Oklahoma,  Colorado 
and  Iowa  to  delivery  points  located  in 
Texas,  Illinois  and  Louisiana.  Natural 
anticipates  transporting,  on  an  average 
day  20,000  MMBtu  and  an  annual 
volume  of  7,300.000  MMBtu. 

Natural  states  that  the  transportation 
of  natural  gas  for  OXY  commenced 
September  1, 1988,  as  reported  in  Docket 
No.  ST89-328-000,  for  a  120-day  period 
pursuant  to  S  284.223(a]  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP89-582-000. 

Comment  date:  December  19. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-88-0001 

November  4. 1988. 

Take  notice  that  on  October  25, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
88-000  a  request  for  authorization 
pursuant  to  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  and  Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000  for  authorization  to 
provide  a  transportation  service  for 
Citizens  Gas  Supply  Corporation, 
(Citizens],  a  marketer,  all  as  more  fully 
set  out  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated 
September  16, 1988,  it  proposes  to 
transport  natural  gas  for  Citizens  from 
various  receipt  points  located  offshore 
Louisiana  and  offshore  Texas,  and  in  the 
states  of  Texas,  Louisiana,  Mississippi, 
Alabama,  New  York,  Ohio,  Connecticut, 
Kentucky  and  Pennsylvania.  It  is 
maintained  that  the  points  of  delivery 
would  be  located  in  the  states  of 
Louisiana,  Mississippi,  Rhode  Island, 
and  New  York.  The  ultimate  point  of 
delivery  would  be  the  state  of  New 
York. 

The  Applicant  further  states  that 
under  the  contract,  the  transportation 
volumes  would  be  as  follows: 
Maximum  daily  quantity — 250,000  dt. 
Average  day— 250,000  dt. 
Annual  basis — 91,250,000  dt. 

It  is  asserted  that  service  under 
§  284.223(a}  commenced  September  30, 
1988.  as  reported  in  Docket  No.  ST89- 
244. 


Comment  date:  December  19. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-112-000] 

November  4, 1988. 

Take  notice  that  on  October  31, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-87-000  a  request  pursuant  to 
S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Westar  Trading  and 
Refining,  Inc.  (Westar).  a  marketer  of 
naturla  gas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Natural  proposes  to  transport  on  an 
intemiptible  basis  up  to  30.000  MMBtu 
of  natural  gas  equivalent  per  day,  plus 
additional  quantities  of  overrun  gas,  on 
behalf  of  Westar  pursuant  to  a 
transporation  agreement  dated  August 
24. 1988.  between  Natural  and 
Westar.Natural  would  receive  gas  at 
various  existing  points  of  receipt  on  its 
system  in  Texas,  Louisiana,  offshore 
Louisiana,  Oklahoma  and  Iowa  and 
redeliver  equivalent  volumes,  les  fuel 
and  unaccounted  for  volumes,  at 
existing  delivery  points  in  Texas, 
Louisiana,  Oklahoma,  Iowa,  Kansas  and 
Illinois. 

Natural  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  12,000  MMBtu  and 
4,380,000  MMBtu,  respectively.  Service 
under  S  284.223(a]  commenced  on 
September  1, 1988,  as  reported  in  Docket 
No.  ST89-459-000,  it  is  stated. 

Comment  date:  December  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  National  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP89-85-000J 

November  4, 1988. 

Take  notice  that  on  October  24. 1988. 
National  Fuel  Gas  Supply  Corporation 
(National),  Ten  Lafayette  Square. 
Buffalo.  New  York  14203,  filed  in  Docket 
No.  CP89-85-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  replacement  of  15,000  feet  of  22-inch 
pipleine  with  an  equivalent  length  of  24- 


inch  coated  steel  line  in  Hamburg.  New 
York  (Erie  Country),  all  as  more  fully  set 
forth  in  the  appUcation  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  a  replacement  of  the  22-inch 
segment  because  it  is  old.  bare,  and  in 
close  proximity  to  residential  dwellings 
which  makes  future  maintenance  of  the 
line  difficult. 

National  states  that  the  purpose  of  the 
faciUty  proposed  is  to  maintain  existing 
markets,  and  that  the  cost  of 
construction  is  estimated  to  be 
$1,481,622,  which  will  be  financed  with 
internally  generated  funds  and/or 
interim  short-term  bank  loans. 

Comment  date:  November  25. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  not  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the  • 

matter  finds  that  a  grant  of  the  f 

certificate  is  required  by  the  public  \ 

convenience  and  necessity.  If  a  motion  < 
for  leave  to  intervene  is  timely  filed,  or  if  ^ 
the  Commission  on  its  own  motion  S 

believes  that  a  formal  hearing  is  ^ 

required,  further  notice  of  such  hearing  f 
will  be  duly  given.  \ 

Under  the  procedure  herein  provided      ' 
for,  unless  otherwise  advised,  it  will  be       S 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  88-26096  Filed  11-9-88;  8:45  am] 

BILUNO  CODE  C717-01-M 

IDoeket  No.  TA8»-1-1-0001 

Alabama-TefmesMC  Natural  Gas  Co.; 
Proposed  PGA  Rate  Adfustment 

November  4. 198a 

Take  notice  that  on  October  31. 1988. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918.  Florence.  Alabama. 
35631.  tendered  for  fiUng  as  part  of  its 
FERC  Gas  Tariff,  the  foUowing  tarifif 
sheet. 

Ninth  Revised  Sheet  No.  4. 

The  tariff  sheet  is  proposed  to  become 
effective  January  1. 1989.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  conform  to 
the  rates  of  its  suppliers  and  to  change 
its  FERC  Annual  Charge  Adjustment. 

Alabama-Tennessee  states  that  the 
instant  filing  represents  its  annual 
purchased  gas  cost  adjustment  pursuant 
to  9  154.305  of  the  Commission's 
regulations  and  contains  the 
Assessment  of  Past  Performance 
required  by  §  154.306. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
a^ected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  211 


or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
S  385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  28, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cahaeli, 
Secretary. 
[FR  Doc.  88-26023  Filed  11-9-88;  8.45  am] 

SILUNO  CODE  6717-«1>M 

(Docket  Nos.  TQe»-1-22-000  and  RP89-1S- 
000] 

CNQ  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  4, 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  November  1. 
1988.  pursuant  to  section  4  of  the 
Natural  Gas  Act  Part  154  of  the 
Commission's  regulations  (18  CFR  Part 
154)  and  section  12  of  the  General  Terms 
and  Conditions  of  CNG's  tariff,  filed  the 
following  revised  tariflf  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Fourth  Revised  Sheet  No.  31. 
Second  Revised  Sheet  No.  150. 

CNG  states  this  filing,  quarteriy  PGA. 
is  tendered  to  become  effective  on 
December  1. 1988.  The  fifing  would 
increase  CNG's  RQ  and  CD  commodity 
rates  by  6.47  cents  per  dekafherm. 
decrease  D-1  demand  rates  by  23.09 
cents  per  dekatherm.  and  decrease  D-2 
demand  rates  by  1.04  cents  per 
dekatherm.  Other  rates  are  changed 
correspondingly. 

CNG  states  this  filing  seeks  a  revision 
in  CNG's  tariff  to  permit  the  automatic 
passthrough  of  pipeline  supplier  standby 
charges. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervent  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20462,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  November 
14. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  88-26024  Filed  ll-9-«8;  8:45  am] 

BIUJMG  COOC  (717-01-11 

[Docket  No.  TA6»-1-2-000] 

East  Tennessee  Natural  Gas  Co^  Rate 
Filing  Pursuant  to  Tariff  Rate 
Ad)ustment  Provisione 

Novemtjer  4. 1988. 

Take  notice  that  East  Tennessee 
Natural  Gas  Company  (East  Tennessee) 
hereby  filed  the  following  revised  tariff 
sheet  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff  to  be  effective  January 
1.1989: 

Forty-Fifth  Revised  Sheet  No.  4. 

East  Tennessee  states  that  the 
purpose  of  this  revision  is  to  institute  the 
Annual  PGA  pursuant  to  sections  22.2 
and  22.3  of  the  General  Terms  and 
Conditions  of  East  Tennessee's  Tariff. 

East  Tennessee  states  the  rate 
adjustments  reflected  on  Forty-Fifth 
Revised  Sheet  No.  4  consist  of  $.0637  per 
dekatherm  adjustment  applicable  to  the 
gas  rate  and  the  Rate  Schedule  SWS. 
$(.12)  per  dekatherm  applicable  to  the  Di 
component  of  the  demand  rates  and  a 
$.0033  per  dekatherm  adjustment  to  the 
Di  component 

East  Tennessee  states  the  revisions 
relfect  a  $(.0086)  per  dekatherm 
surcharge  adjustment  to  the  gas  rates 
and  $(.26)  per  dekatherm  surcharge 
adjustment  to  the  demand  Di  rate  and 
$.0008  per  dekatherm  surcharge  to  the 
demand  Di  rate  for  amortizing  the 
Unrecovered  Gas  Cost  Account. 

East  Tennessee  states  that  the  current 
adjustment  to  its  demand  rates  (Di  and 
Ds)  reflect  the  demand  charges  from 
Tennessee  Gas  PipeUne  Company 
effective  January  1, 1988.  East 
Tennessee  states  that  current 
adjustments  to  its  gas  rate  reflect 
increases  in  the  gas  rate  of  Tennessee 
and  other  various  producer-suppliers. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
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before  November  29. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  srve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-26026  Filed  11-9-88;  8:45  am] 
WLUNQ  cooe  (Tir-OI-M 


[Docket  Nos.  RP85-58-023  and  TA8S-1-33- 
012] 

El  Paso  Natural  Gas  Co.;  Filing 

November  4, 1988. 

Take  notice  that  on  October  25, 1988. 
El  Paso  Natural  Gas  Company  (El  Paso) 
filed  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff  and  detailed  supporting 
workpapers  in  compliance  with  the 
Commission's  letter  order  of  September 
30. 1988: 

First  Revised  Volume  No.  1 

Third  Substitute  Sixteenth  Revised 

Sheet  No.  100. 
Substitute  Eighteenth  Revised  Sheet  No. 

100. 
First  Substitute  Eighteenth  Revised 

Sheet  No.  100. 

Third  Revised  Volume  No.  2 

Third  Substitute  Fortieth  Revised  Sheet 

No.  1-D. 
Substitute  Forty-second  Revised  Sheet 

No.  1-D. 
First  Substitute  Forty-second  Revised 

Sheet  No.  1-D. 

Original  Volume  No.  2A 

Third  Substitute  Forty-second  Revised 

Sheet  No.  1-C. 
Substitute  Forty-fourth  Revised  Sheet 

No.  1-C 
First  Substitute  Forty-fourth  Revised 

Sheet  No.  1-C. 

El  Paso  states  that  subsequent  to  filing 
with  the  Commission,  El  Paso 
discovered  certain  errors  in  the  tariff 
sheet  pagination  for  the  sheets  effective 
]uly  1. 1988  and  rate  calculations  for  the 
tariff  sheets  effective  October  1. 1988.  El 
Paso  states  that  such  errors  were 
corrected  on  the  service  copies  of  the 
Tiling  prior  to  mailing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988]].  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Loia  D.  Cashell. 
Secretary. 
[FR  Doc.  88-26025  Filed  11-9-88;  8:45  am] 

BHJJNO  CODE  STir-fll-M 


20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  14. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc.  88-28027  Filed  11-9-88;  8:45  am] 
BILUNQ  COOE  S717-01-1I 


[Docket  No.  RP89-14-O00] 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.;  Proposed  Changes  in  FERC  Gas 
Tariff 

November  4, 1988. 

Take  notice  that  on  October  31, 1988. 
Inter-City  Minnesota  Pipelines  Ltd..  Inc. 
("Inter-City"].  245  York  Land  Boulevard. 
North  York,  Ontario  M2I IRI,  tendered 
for  filing  certain  revised  tariff  sheets  to 
Original  Volume  No.  1  and  Original 
Volume  No.  2  its  FERC  Gas  Tariff. 

Inter-City  has  also  filed  supporting 
calculations  and  work  papers  showing 
the  computations  of  the  proposed  rate 
change. 

Inter-City  states  this  proposed  tariff 
revision  reflects  a  change  in  the  level  of 
Inter-City's  jurisdictional  rates  and 
volumes  from  the  currently  effective 
levels  and  provides  for  an  increase  in 
current  annual  cost  of  service  of 
approximately  5.3  percent,  to 
approximately  $972,900.  The  rates 
reflected  in  this  filing  are  designed  to 
bring  Inter-City's  revenues  to  a  level  of 
its  costs  and  reflects  changes  in  rate  of 
return  and  other  base  rate  changes. 
Inter-City  is  also  filing  revised  tariff 
sheets  to  remove  references  to  MMBtu. 
Inter-City  requests  these  tariff  sheets 
to  become  effective  December  1, 1988. 

Also  contained  in  the  filing  is  a 
modification  of  Inter-City's  one-part 
Western  Zone  rate  to  a  two-part  rate, 
consistent  with  Inter-City's  Eastern 
Zone  rate. 

Copies  of  the  filing  were  served  on 
Inter-City's  jurisdictional  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  Washington,  DC 


[Docket  No.  TQ8»-1-15-000] 

Mid  Louisiana  Gas  Co.;  Proposed 
Ctiange  of  Rates 

November  4, 1988. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana]  on  October 
31, 1988.  tendered  for  filing  as  part  of 
First  Revised  Volume  No.  1  of  its  FERC    . 
Gas  Tariff  the  following  Tariff  Sheet  to 
become  effective  December  1, 1988: 

Sixty-Sixth  Revised  Sheet  No.  3a 

superseding  Sixty-Fifth  Sheet  No.  3a. 

Mid  Louisiana  states  that  the  purpose 
of  the  fiUng  of  Sixty-Sixth  Revised  Sheet 
No.  3a  is  to  reflect  a  30.21*  per  MCF 
increase  in  its  current  cost  of  gas. 

This  filing  is  being  made  in 
accordance  with  section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  Jurisdictional  Customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Prodcedure  (18  CFR 
385.211.  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-26028  Filed  11-9-88;  8:45  am] 

BILUNO  CODE  •717-41-M 


[Docket  No.  RP89-12-000] 

Mississippi  River  Transmission  Corp.; 
Tariff  Filing 

Take  notice  that  on  October  29, 1988 
Mississippi  River  Transmission 
Corporation  (MRT]  tendered  for  filing 
the  following  tariff  sheets  to  it  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
l:i      . 

Tariff  Sheet— Proposed  Effective  Date 

Original  Sheet  No.  4A.2— September  29. 

1988. 
Alternate  Original  Sheet  No.  4A.2 — 

September  29, 1988. 
Fourth  Revised  Sheet  No.  62 — 

September  29, 1988. 
Alternate  Fourth  Revised  Sheet  No.  62 — 

September  29, 1988. 
Third  Revised  Sheet  No.  63 — September 

29, 1988. 

MRT  states  that  its  filing  is  being 
submitted  to  reflect  in  its  rates  and 
charges  the  flow-tlirough  of  fixed  take- 
or-pay  charges  billed  to  MRT  by 
Trunkline  Gas  Company  (Trunkline)  in 
Docket  No.  RP88-23g.  MRT  states  that 
its  primary  tariff  sheets  utilize  a 
Demand  Component  D-1  allocation 
methodology  for  the  flow-through  of 
Trunkline  take-or-pay  charges.  MRT 
states  that  the  impact  of  the  primary 
tariff  sheets  on  its  jurisdictional  sales 
customers  is  an  increase  of 
approximately  $3.4  million  annually. 

MRT  states  that  its  filing  also  contains 
alternate  tariff  sheets  which  reflect 
utilization  of  the  cumulative  purchase 
deficiency  allocation  method  for  the 
flow-through  of  Trunkline  take-or-pay 
charges.  MRT  states  that  the  impact  on 
its  jurisdictional  sales  customers  of  the 
alternate  tariff  sheets  is  an  increase  of 
approximately  $2.8  million  annually. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14. 1988.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  filed  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  88-26029  Filed  11-4-88;  8:45  am] 

BILUNQ  COOE  C717-«t-«i 

(Docket  No.  RP8»-13-000] 

Mississippi  River  Transmission  Corp^ 
Tariff  Filing 

November  4, 1988. 

Take  notice  that  on  October  28. 1988 
Mississippi  River  Transmission 
Corporation  (MRT]  tendered  for  filing 
the  follo%ving  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1: 

Tariff  Sheet— Proposed  Effective  Date 

Tenth  Revised  Sheet  No.  4A — November 

1, 1988. 
Fifth  Revised  Sheet  No.  62 — ^November 

1.1988. 
Alternate  Fifth  Revised  Sheet  No.  62 — 

November  1. 1988. 

MRT  states  that  its  fiUng  is  being 
submitted  to  reflect  in  its  rates  and 
charges  the  foilow-througfa  of  Fbced 
Additional  Take-or-Pay  Charges  billed 
to  MRT  by  United  Gas  Pipe  Line 
Company  (United]  in  Docket  No.  RP88- 
264. 

MRT  states  that  the  impact  of  the 
Additional  Monthly  Take-or-Pay 
Charges  on  its  jurisdictional  customers 
is  an  aimual  increase  of  approximately 
$3.5  million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NW..  Washington, 
DC  20426.  in  accordance  with  Sfi  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  'o  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commiraion  and  are  available  for  public 
inspection 

Lois  D.  CashelL 

Secretory 

IFF  Doc.  88-28030  Filed  11-0-8B;  8:49  smj 

BiLLiNO  cooc  irivet-ii 


(Docket  No.  TA89-1-16-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Cttanges  In  FERC  Gas  Tariff 

November  4. 1968. 

Take  notice  that  on  October  341, 1988. 
National  Fuel  Gas  Supply  Corporation 
("National"]  tendered  for  fihng  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff  sheet 
proposed  to  become  effective  January  1, 
1989:  Seventeenth  Revised  Sheet  No.  4. 

National  states  this  fihng  reflects  its 
first  annual  PGA  incompliance  with 
S  154.305  of  the  Commission's 
Regulations.  National  states  that  the 
purpose  of  the  tariff  sheet  is  to  reflect 
the  quarterly  Purchased  Gas  Cost 
adjustments  required  under  the 
Commission's  Regulations. 

Further,  National  states  tiiat 
Seventeenth  Revised  Sheet  No.  4  reflects 
an  overall  increase  in  rates  of  5.86  cents 
per  dekathenn.  The  overall  increase 
results  from  an  increase  in  current 
purchased  gas  costs,  a  positive  demand 
surcharge  adjustment  and  a  negative 
commodity  surcharge  adjustment 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
regulatory  commissions  of  the  states  of 
New  York,  Ofaia  Pennsylvania, 
Delaware  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norih  Capitol  Street  NE..  Washington. 
DC  20426,  in  aocordanoe  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  November  28. 1968.  Protests 
will  be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 

jFR  Doc.  88-26032  Filed  11-9-88;  8:45  am] 
aiLUNG  CODE  srir-ot-ii 


IDocket  No  1089-1-26-000) 

Natural  Gas  Pipeline  Ca  d  America; 
Change  In  Rates 

November  4. 1988. 

Take  notice  that  on  October  31. 1988. 
Natural  Gas  Pipeline  Company  of 
Ameican  (Natural)  tendered  for  filing  as 
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part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  (Tariff),  the  below 
listed  tariff  sheets  to  be  effective 
December  1. 1968: 

Sixth  Substitute  Seventy-fifth  Revised 

Sheet  No.  5 
Sixth  Substitute  Fortieth  Revised  Sheet 

No.  5A 

Natiu-al  states  the  purpose  of  the 
instant  Tiling  is  to  implement  Natural's 
quarterly  PGA  unit  rate  adjustment 
calculated  pursuant  to  Section  18  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natural  states  the  overall  effect  of  the 
guarterly  adjustment  when  compared  to 
Natural's  last  quarterly  PGA  filing  in 
Docket  No.  TQ88-2-2&-000  effective 
September  1, 1988.  is  an  increase  in  the 
DMQ-1  commodity  charge  of  125.06.  a 
decrease  in  the  DMQ-1  demand  charge 
of  $.01  and  a  decrease  in  the  DMQ-1 
entitlement  charge  of  $.0007. 
Appropriate  adjustments  have  been 
made  with  respect  to  Natural's  other 
rate  schedules. 

A  copy  of  this  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
i^actice  and  procedure  (18  CFR  385.214. 
385.211  (1988)}.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  tointervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 

[FR  Doc.  88-26031  Filed  11-9-88;  8:45  am] 
MUJNQ  CODE  aTir-OI-M 

(Docket  No.  RP89-10-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  4, 1968. 

Take  notice  that  Panhandle  Eastern 
Pipe  Ijne  Company  (Panhandle]  on 
October  28, 1988,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  Original  Volumes  No.  1: 
Original  Sheet  No.  3-C.13 
Original  Sheet  No.  3-C.14 


Original  Sheet  No.  3-C.15 
First  Revised  Sheet  No.  43-14 

Panhandle  proposed  a  November  28, 
1988  effective  date. 

Panhandle  states  that  the  foregoing 
tariff  sheets  are  being  Hied  pursuant  to 
Order  No.  500  to  recover  additional 
take-or-pay  settlement  and  contract 
reformation  cost  ^ed  surcharges  which 
its  pipeline  suppler,  Trunkline  Gas 
Company  billed  to  Panhandle.  As  a 
downstream  pipeline.  Panhandle 
proposes  to  recover  such  costs  on  an  as- 
billed  basis,  pursuant  to  S  2.104(e)  of  the 
Commission's  General  Policy  and 
Interpretations.  For  fixed  costs  billed  to 
Panhandle  by  its  pipeline  supplier. 
Panhandle  will  allocate  such  costs  to  its 
customers  utilizing  the  same  deficiency- 
based  formula  which  its  pipeline 
supplier  utilized  in  allocating  its  fixed- 
charge  take-or-pay  settlement  and 
contract  reformation  costs  to  Panhandle. 

Copies  of  the  filing  were  served  upon 
Panhandle's  jurisdictional  customers, 
interested  state  commissions  and  the 
parties  in  Docket  Nos.  RP87-103  and 
RP88-262. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intevene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center.  Plaza  Building,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  I'ractice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
14, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriation  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of 
Panhandle's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  88-26033  Filed  11-9-88:  8:45  am] 

ULUNO  COOE  6717-01-M 


[Docket  No.  TQ89-1-55-000] 
Questar  Pipeline  Co.;  Rate  Change 

November  4, 1988. 

Take  notice  that  on  October  31. 1988, 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  Eighteenth 
Revised  Sheet  No.  12  to  be  effective 
December  1, 1988,  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Questar  Pipeline  states  that  the 
purpose  of  this  filing  is  to:  (1)  Adjust  the 
purchased  gas  costs  under  Questar 


Pipeline's  sale-for-resale  Rate  Schedule 
CD-I  effective  November  1. 1988;  and 
(2)  to  request  an  extension  of  a 
temporary  waiver  of  the  PGA  clause 
and  related  Commission  regulations  to 
permit  gas-cost  treatment  of  certain  firm 
transportation  demand  charges  from 
Northwest  Pipeline  Corporation  related 
to  the  conversion  of  Questar  Pipeline's 
contract  demand  from  Northwest's  PL-1 
sales  rate  schedule  to  its  TF-1 
transportation  rate  schedule  for  the 
period  October  1. 1988,  through  October 
31, 1989. 

Questar  Pipeline  further  states  that 
Eighteenth  Revised  Sheet  No.  12  shows 
a  commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.15998/Dth  for  sales 
under  its  Rate  Schedule  CD-I  whic  is 
$0.13892/Dth  higher  than  the  currently 
effective  rate  of  $2.02106/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  is  increased  by  $.27139/Mcf  to 
$.42655/Mcf. 

Questar  Pipeline  has  requested  any 
necessary  waivers  of  the  Commission's 
Rules  and  Regulations  to  allow  the 
tendered  tariff  sheet  to  become  effective 
as  proposed,  and  states  that  is  has 
provided  a  copy  of  the  filing  to  its  sales 
customer  and  state  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
14. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casliell, 
Secretary. 

[FR  Doc.  88-26034  Filed  11-9-88:  8:45  am] 
BILUNO  COOE  trir-oi-M 

[Docket  No.  TA8»-1-«-0e00] 

Sea  Robin  Pipeline  Co.;  Tariff  Filing  of 
Revised  Tariff  Sheet  and  Request  for 
Relief 

November  4,  1988. 

Take  notice  that  on  November  1, 1988. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  its  FERC 
Gas  Tariff,  to  be  effective  January  1. 
1989: 


Original  Volume  No.  1 
Fifiy-Fourth  Revised  Sheet  No.  4 

Sea  Robin  states  that  due  to  the 
magnitude  of  its  deferred  purchased  gas 
cost  account  balance  relative  to 
projected  sales.  Sea  Robin  is  requesting 
one  time  authority  to  defer  billing  its 
existing  Account  No.  191  balance  as  of 
December  31, 1988.  Absent  dererral  the 
current  surcharge  would  be  $3,3282  per 
mcf  and  when  added  to  Sea  Robin's  gas 
cost  of  $3.2264  would  result  in  an 
intolerable  and  unacceptable  gas  cost  of 
$6,5546. 

Sea  Robin  states  that  its  filing 
includes  a  request  to  merge  the  deferred 
account  balance  related  to  sales  rate 
schedules  X-7  and  X-6  with  the  balance 
related  to  sales  rate  schedules  X-1  and 
X-2.  Sea  Robin  requests  authority  to 
combine  X-7  and  X-8  because  the 
dererred  account  balance  is  negative 
indicating  an  overcollection  with  the 
refunds  due  its  customers,  and.  because 
Sea  Robin  no  longer  has  a  contracturla 
obligation  to  purchase  any  gas 
underlying  those  dates  schedules  and 
that  no  purchases  are  anticipated. 

Sea  Robin  states  an  effective  date  of 
]an.  1. 1989  for  combining  and  dererring 
the  deferred  account  balances,  and  the 
preceding  tariff  sheet  is  requested.  The 
above  referenced  tariff  sheet  is  being 
filed  pursuant  to  §  154.10  of  the 
Commission's  regulations  to  reflect  the 
changes  in  the  purchased  gas  cost 
adjustment  provisions  contained  in 
Sections  1  and  4  of  Sea  Robin's  FERC 
Gas  Tariff.  Original  Volume  No.  1. 

Sea  Robin  states  the  tariff  sheet 
reflects  a  Current  Adjustment  of 
—$0.0370  under  Rate  Schedules  X-1  and 
X-2.  Sea  Robin  states  that  there  is  no 
change  under  Rate  Schedules  X-7  and 
X-8  in  this  filing  since  no  gas  is 
expected  to  be  purchased  in  that  area. 

Sea  Robin  states  that  the  revised  tariff 
sheet  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commission. 

Any  person  desiring  to  be  hear  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  such 
accordance  with  S  385.214  and  385.211  of 
the  Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  28. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  88-26035  Filed  ll-*-88;  8:45  am) 

BILUNO  CODE  <717-01-M 

[Docket  No.  TA89-1-9-000] 

Tennessee  Gas  Pipeline  Co.;  Rate 
Change  Under  Tariff  Rate  Adjustment 
Provisions 

November  4, 1988. 

Take  notice  that  on  November  1, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  January  1, 1989: 

Second  Revised  Volume  No.  1 

Item  A: 
Ninth  Revised  Sheet  No.  20 
Sixth  Revised  Sheet  No.  20A 
Eleventh  Revised  Sheet  No.  21 

Item  B: 
Third  Revised  Sheet  Nos.  31  through 
36 

Original  Volume  No.  2 

Item  C: 

Tenth  Revised  Sheet  No.  5 

Ninth  Revised  Sheet  No.  6 

Tennessee  states  that  the  purpose  of 
the  revisions  listed  under  Item  A  is  to 
reflect  various  PGA  rate  adjustments 
pursuant  to  sections  2.  3.  and  5  of  Article 
XXin  of  the  General  Terms  and 
Conditions  of  Tennessee's  Tariff. 
Tennessee  states  that  the  purpose  of  the 
revisions  Hsted  under  Item  B  is  to  reflect 
(1)  amortization  of  Order  94  production- 
related  costs  pursuant  to  the  settlement 
agreement  approved  by  the 
Commission's  Order  on  June  14. 1985  in 
Docket  Nos.  CP84-441.  et  al.  and  (2) 
Recovery  of  Order  473  producer 
compressor  fuel  costs  pursuant  to 
Article  XXIX  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 
Tennessee  states  that  the  purpose  of  the 
revisions  listed  under  Item  C  is  to  reflect 
adjustments  to  transportation  rate 
schedules  for  changes  in  the  cost  of  gas 
for  fuel  and  losses  pursuant  to  section  5 
of  Article  XXIX  of  the  General  Terms 
and  Conditions. 

Tennessee  states  that  the  total  change 
in  the  Tennessee  Gas  Rate  from  the  last 
scheduled  PGA  is  9.12  cents  per  dth 
consisting  of  a  Current  Purchased  Gas 
Rate  Adjustment  of  (1.01)  cents  per  dth 
and  a  Surcharge  for  Amortizing 
Unrecovered  Purchase  Gas  Costs  of 
10.13  cents  per  dth  to  be  effective  from 
January  1. 1989  through  December  31. 
1989.  Tennessee  states  that  the  total 
change  to  the  Demand  Rate  is  5  cents 


per  dth,  reflecting  a  Current  Adjustment 
of  4  cents  and  a  Surcharge  for 
Amortizing  Unrecovered  Purchase  Gas 
Costs  of  1  cent.  Tennessee  states  that 
the  gas  rate  adjustment  is  based  upon 
an  Average  Cost  of  Purchased  Gas  of 
$2.2477  per  dth. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  28. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheU, 
Secretary. 

[FR  Doc.  88-26036  Filed  11-9-88;  8:45  am] 
BILUNO  COOE  CTir-OI-M 

[Docket  No.  RP89-16-000] 

Transwestem  Pipeline  Co.,  Dh^ision  of 
Enron  Corp.;  Filing 

November  4, 1988. 

Take  notice  that  on  November  1, 1988, 
Transwestem  Pipeline  Company 
tendered  for  filing  to  become  a  part  of 
Transwestem's  F.E.R.C.  Gas  Tariff. 
Second  Revised  Volume  No.  1,  to  be 
effective  December  1, 1988: 
3rd  Revised  Sheet  No.  29 
1st  Revised  Sheet  No.  29A 
1st  Revised  Sheet  No.  301 
4th  Revised  Sheet  No.  32 
1st  Revised  Sheet  No.  32A 
3rd  Revised  Sheet  No.  34D 
1st  Revised  Sheet  No.  34E 
1st.  Revised  Sheet  No.  60 

Transwestem  proposes  to  eliminate 
the  requirements  under  section  3  of  Rate 
Schedules  FTS-1  and  ITS-l,  that  it 
provide  Buyers  with  notification  twenty- 
four  (24)  hours  prior  to,  and  written 
verification  five  (5)  days  following,  the 
effective  date  of  discounted  rales. 
Transwestem  has  established  an 
electronic  bulletin  board  in  response  to 
Order  No.  497  to  communicate  such 
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pricing  information,  as  well  as 
information  relating  to  available 
capacity  contemporaneously  to  all 
potential  Shippers,  obviating  the  need 
for  notification  by  other  means. 

Transwestem  states  section  5  of 
Schedule  FTS-1  and  ITS-l  have  been 
modified  to  require  Buyers  to  nominate 
transportation  service  two  (2)  days  in 
advance  of  the  first  day  of  a  month  and 
make  all  Buyer  nomination  time  periods 
exclusive  of  Saturdays,  Sundays  and 
holidays.  In  addition,  a  new  provision 
has  been  added  to  the  section  to  provide 
Transwestem  with  the  ability  to 
schedule  transportation  nominations 
outside  the  estabhshed  time  period 
where  capacity  remains  available  after 
gas  has  been  scheduled  or  as  the  result 
of  an  operational  or  weather  situation. 
Such  modifications  (1)  will  afford 
Transwestem  the  time  needed  to 
schedule  and  coordinate  with  other 
pipeline  companies  the  influx  of 
transportation  activity  that  accompanies 
a  new  month;  (2)  clarify  that 
transportation  must  be  nominated  by 
Buyers  during  Transwestem's  standard 
working  hours;  and  (3)  provide  greater 
flexibility  in  the  scheduling  of 
transportation  nominations  to 
accommodate  last  minute  changes  that 
can  occur  in  pipeline  operations,  supply 
or  markets. 

Transwestem  states  section  14  of 
Schedule  ITS-l  reflects  a  modification 
which  would  permit  a  Buyer  to 
substitute  a  newly-constructed  delivery 
point  for  an  existing  dehvery  point 
under  an  executed  ITS-l  Service 
A^eement  without  affecting  the  priority 
date  of  such  Service  Agreement  in  the 
interruptible,  first  come,  first  served 
queue.  While  generally  a  request  for 
additional  dehvery  points  will  continue 
to  constitute  a  new  request  for 
transportation  service,  this  exception, 
for  example,  would  permit  a  Buyer  who 
desires  altemate  downstream 
transportation  into  the  California  market 
to  request  that  Transwestem 
interconnect  with  such  altemate 
transporter,  without  affecting  the 
Buyer's  priority  in  the  intermptible 
queue. 

Transwestem  states  sections  15  and 
17  of  Schedules  FTS-1  and  ITS-l  reflect 
a  modification  which  would  permit 
Transwestem  to  waive  any  tariff 
provision  in  a  not  unduly  discriminatory 
manner.  This  modification  is  proposed 
in  response  to  the  Commission  mandate 
under  Order  No.  497  that  pipeUnes 
strictly  enforce  all  tariff  provisions  in 
the  event  these  provisions  contain  no 
discretionary  language.  As 
Transwestem  noted  in  its  Request  for 
Rehearing  of  Order  No.  497,  operational 


situations  occur  from  time  to  time  which 
may  have  an  indeterminable  effect  on 
the  pipeline  and  may  prevent  the 
pipeline  from  strictly  enforcing  its  tariff 
provisions.  Because  there  are  a 
multitude  of  such  situations,  solutions 
cannot  be  identified  in  advance.  A 
pipeline  must  have  sufficiently  flexible 
tariff  provisions  to  allow  it  to  react 
reasonably  to  problematic  situations  in 
a  not  unduly  discriminatory  manner. 
The  proposed  tariff  provision  provides 
Transwestem  with  the  flexibility  it 
needs  to  address  such  undefined 
situations  as  they  occur. 

Transwestem  states  that  it  proposes 
to  modify  its  established  schedule  for 
meter  testing  as  set  forth  in  section  5.6 
of  the  General  Terms  and  conditions  of 
its  Tariff.  The  monthly  testing  of 
measuring  equipment  is  much  too 
frequent.  Transwestem  proposes  to  test 
such  equipment  periodically  in  an  effort 
to  reduce  the  time  and  expense 
associated  with  monthly  testing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  14, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  8a-26037  Filed  ll-»-88;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3474-6) 

Infonnation  Collection  Activities  Under 
0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOK  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and  are 


available  to  the  public  for  review  and 
comments.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT. 
Clara  Levesque  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  Municipal  Incinerator 
Reporting  and  Recordkeeping 
Provisions.  (EPA  ICR  #  1058)  This  is  a 
request  for  renewal  of  an  existing 
collection. 

Abstract:  Owners  and  operators  of 
municipal  incinerators  must  notify  EPA 
of  construction,  startup,  shutdown, 
malfunction,  and  modification  to  the 
plant.  Owners  and  operators  must  also 
report  performance  test  results  and 
record  the  occurrence  and  duration  of 
any  startup,  shutdown,  or  malfunction  in 
the  operation  of  the  facility.  In  addition, 
owners  and  operators  must  record  daily 
charging  rates  and  measurements  of 
particulate  matter  emissions.  The  States 
and/or  EPA  use  this  information  to 
ensure  compliance  with  the  standards 
and,  when  necessary  as  evidence  in 
court. 

Burden  Statement:  Public  reporting 
burden  is  estimated  to  be  approximately 
70  hours  per  performance  test  (on 
average),  including  time  for  providing 
notification,  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Recordkeeping  requirements  are 
estimated  to  consume  15  minutes  each 
day. 

Respondents:  Owners  and  operators 
for  municipal  incinerators  with  a 
charging  rate  of  more  than  50  tons  per 
day  which  commenced  construction  or 
modification  after  August  17, 1971. 

Estimated  No.  of  Respondents:  58. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,642  hours. 

Frequency  of  Collection:  On  occasion. 

Title:  NSPS  Monitoring  Requirements 
For  Coal  Preparation  Plants.  (EPA  ICR  * 
1062)  This  is  a  request  for  renewal  of  an 
existing  collection. 

Abstract:  Owners  and  operators  of 
coal  preparation  plants  must  notify  EPA 
of  construction,  startup,  shutdown, 
malfunction,  and  modification  to  the 
plant.  Owners  and  operators  must  also 
report  performance  test  resuhs  and 
record  the  occurrence  and  duration  of 
any  startup,  shutdown,  or  malfunction  in 
the  operation  of  the  facility.  In  addition, 
owners/operators  must  install,  calibrate. 
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maintain  and  continuously  measure  the 
temperatiu-e  of  the  gas  stream  of  the 
dryer,  and  if  applicable,  the  pressure 
drop  across  the  scrubber  system.  The 
State  and/or  EPA  use  this  information  to 
ensure  compliance  with  the  standards 
and,  when  necessary,  as  evidence  in 
court. 


Burden  Statement:  Public  reporting 
burden  is  estimated  to  be  approximately 
350  hours  per  performance  test  (on 
average),  including  time  for  providing 
notification,  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Recordkeeping  requirements  are 
estimated  to  consume  3  minutes  each 
day. 

Respondents:  Owners  and  operators 
of  coal  preparation  plants  which  process 
over  200  tons  per  day  and  which 
commenced  construction  or 
modification  after  October  24, 1974. 

Estimated  No.  of  Respondents:  217. 

Estimated  Total  Annual  Burden  on 
Respondents:  20,555  hours. 

Frequency  of  collection:  On  occasion. 

Title:  NESHAP  for  Beryllium  (Subpart 
C) — Information  Requirements.  (EPA 
ICR  #  0193)  This  is  a  request  for 
renewal  of  an  existing  collection. 

Abstract:  Owners  and  operators  of 
affected  facilities  must  apply  for 
approval  of  construction  or  modification 
as  well  as  approval  of  proposed  ambient 
monitoring  plans.  Owners  and  operators 
must  also  notify  EPA  of  startup,  and 
initial  performance  testing.  In  addition, 
monthly  reports  on  ambient  beryllium 
monitoring  or  emission  levels  must  be 
submitted.  This  informaiton  is  needed  to 
ensure  compliance  with  the  standard, 
alert  EPA  to  public  health  hazards,  and 
provide  evidence  in  court  when 
appropriate. 

Burden  Statement:  Reporting  burden 
is  estimated  to  be  approximately  8  hours 
for  each  monitoring  report,  including 
time  for  providing  notification, 
reviewing  instmctions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Recordkeeping 
requirements  are  estimated  to  consume 
15  minutes  each  day. 

Respondent:  Owners  and  operators  of 
all  extraction  plants,  ceramic  plants, 
foundries,  incenerators,  and  propellant 
plants  which  process  beryllium  ore, 
beryllium,  berylliiun  oxide,  beryllium 
alloys,  or  beryllium-containing  waste. 
These  requirements  also  apply  to 
machine  shops  which  process  beryllium, 
beryllium  oxides,  or  any  alloy  when 


such  alloy  contains  more  than  five 
percent  beryllium  by  weight. 

Estimated  No.  of  Respondents:  236. 

Frequency  of  Collection:  Monthly. 

Total  Annual  Burden:  37,406  hours. 

Title:  NSPS  For  Nonmentallic  Mineral 
Processing  Plants — Reporting  and 
Recordkeeping  Requirements.  (EPA  ICR 
#  1084)  This  is  a  request  for  renewal  of 
an  existing  collection. 

Abstract  Owners  and  operators  of 
nonmetaUic  mineral  processing  plants 
must  notify  EPA  of  construction,  startup, 
shutdown,  malfunction,  and 
modification  of  the  plant.  Owners  and 
operators  must  also  report  performance 
test  results  and  record  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  the 
facility.  In  addition,  owners/operators 
must  install,  calibrate,  maintain,  and 
continuously  measure  the  temperature 
of  the  gas  stream  through  the  scrubber, 
and  of  the  scrubbing  liquid  flow  rate. 
Owners  and  operators  must  also  submit 
semiannual  reports  of  occurrences  when 
the  scrubber  pressure  drop  and  liquid 
flow  rate  differ  by  more  than  30%  from 
the  measurement  recorded  during  the 
most  recent  performance  test.  The 
States  and/or  EPA  use  this  information 
to  ensure  compliance  with  the  standards 
and,  when  necessary,  as  evidence  in 
court. 

Burden  Statement  Public  reporting 
burden  is  estimated  to  be  approximately 
345  hours  per  performance  test 
(including  notification  of  construction, 
modification,  etc.)  and  8  hours  per 
scmbber  malfunction  report,  including 
time  for  reviewing  instmctions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Recordkeeping  requirements  are 
estimated  to  consumre  15  minutes  each 
day. 

Respondents:  Requirements  apply  to 
owners  and  operators  of  the  following 
facilities  in  fixed  or  portable  nonmetaUic 
mineral  processing  plants:  each  cmsher, 
grinding  mill,  screening  operation, 
bucket  elevator,  belt  conveyer,  bagging 
operation,  storage  bin,  enclosed  truck  or 
railcar  loading  station  commencing 
construction  or  modification  after 
August  31, 1983. 

Estimated  No.  of  Respondents:  66. 

Estimated  Total  Annual  Burden  on 
Respondents:  6,024  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimates  or  any  other  aspects  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Carla  Levesque,  Environmental 

Protection  Agency,  Information  Policy 


Branch  (PM-223),  401  M  Street,  SW., 
Washington,  DC  20460 

and 
Nicholas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW..  Washington,  DC,  20503, 
Telephone  (202-395-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #  1039:  Technical  and 
Financial  Reports  Submitted  in 
Accordance  with  Contracts 
Requirements;  was  approved  9/20/88; 
OMB  #  2030-0005;  expires  10/31/90. 

EPA  ICR  #  1049;  Notification  of  Oil  or 
Hazardous  Substances  Episodic 
Releases;  was  approved  9/28/88;  OMB 
#  2050-0046;  expires  9/30/91. 

EPA  ICR  #  0229;  NPDES  Discharge 
Monitoring  Report;  was  approved  9/26/ 
88;  OMB  #  2040-004;  expires  6/30/91. 

EPA  ICR  #  1395:  Title  III  Emergency 
Planning  And  Emergency  Release 
Notification;  was  approved  9/28/88; 
OMB  #  2050-0092;  expires  9/30/91. 

EPA  ICR  #  1038-,  Acquisition 
SoUcitation  (IFB's  and  RFP's;  was 
approved  9/21/88;  OMB  #  2030-0006; 
expires  12/31/90. 

Dated:  October  27, 1988. 
Paul  Lapsley, 

Director  Information  and  Regulatory  Systems 

Division. 

[FR  Doc.  88-26057  Filed  11-9-88;  8:45  am] 
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[ER-FRL-3475-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  Octol>er  24 
througli  28, 1988 

Availability  of  EPA  comments 
prepared  October  24, 1988  through 
October  28, 1988,  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-BLM-K65118-AZ,  Rating 
EC2,  San  Pedro  River  Riparian  Resource 
Management  Plan,  Implementation,  San 
Simon  Resource  Area,  Safford  District, 
Cochise  County,  AZ. 
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Summary:  EPA  expressed 
environmental  concerns  because  the 
preferred  alternative's  level  of  proposed 
recreational  and  minerals  development 
could  conflict  with  the  goal  of  protecting 
the  area's  natural  resources,  such  as 
water  quality,  riparian  habitats,  and 
wildlife. 

ERPNo.  DS-COE-K32029-HI.  Rating 
EC2,  Kaulana  Bay  Navigation 
Improvements,  Reevaluation  of  Project, 
Implementation,  South  Point,  Island  of 
Hawaii,  Hawaii  County,  HI. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
that  the  final  supplemental  EIS  identify 
control  measures  to  protect  water 
quality  from  erosion  from  shoreside 
developments,  document  water  quality 
certification  from  the  State  of  Hawaii, 
and  specify  mitigation  measures  to 
protect  water  quality,  beneficial  uses 
and  aquatic  resources. 

ERPNo.  LD-SFW-L64040-AX.  Rating 
EC2,  Alaska  National  Wildlife  Refuges 
Native  Owned  Inholdings  Acquisition  in 
Exchange  for  Limited  Oil  and  Gas 
Interest  in  the  Coastal  Plain  of  the 
Arctic  National  Wildlife  Refuge,  AK. 

Summary:  EPA  expressed 
envirorunental  concerns  due  to  lack  of  a 
commitment  in  the  EIS  from  the 
Department  of  Interior  to  prepare  site- 
specific  NEPA  documents  for 
exploration  activities. 

Final  EISs 

ERPNo.  F-BLM-J65147-WY.  Cody 
Resource  Area  Land  Management  Plan, 
Implementation,  Big  Horn  and  Park 
Counties,  WY. 

Summary:  Though  some  of  EPA's 
concerns  with  the  draft  EIS  have  been 
addressed.  EPA  is  still  concerned  with 
impacts  to  water  quality  and  to 
wetlands. 

ERPNo.  F-BLM-J65148-UT.  Pony 
Express  Resource  Management  Plan, 
Implementation,  Salt  Lake  District,  Utah, 
Tooele  and  Salt  Lake  Counties,  UT. 

Summary:  EPA's  concerns  with  the 
draft  EIS  have  been  addressed.  EPA  has 
no  objection  to  the  action  as  proposed. 
ERPNo.  F-COE-E30033-FL  Martin 
County  Beach  Erosion  Control  Project. 
Implementation,  Hutchison  and  Jupiter 
Islands,  Martin  County,  FL 

Summary:  EPA's  evaluation  of  this 
document  did  not  reveal  any  new 
information  meriting  additions  to  our 
original  comments. 

Note. — The  above  summary  should  have 
appeared  in  the  11-4-68  FR  Notice. 

ERPNo.  F-SFW-Ld4038-AK.  Arctic 
National  Wildlife  Refuge. 
Comprehensive  Conservation  Plan, 
Wilderness  Review  and  Wild  River 
Plan.  Implementation,  AK. 


Summary:  EPA  continues  to  have 
concerns  regarding  the  uncertainty 
about  the  availability  of  adequate 
funding  to  fully  implement  the 
management  directives  of  the  preferred 
alternative. 

ERPNo.  FSFW-L64039-AK.  Alaska 
Maritime  National  Wildlife  Refuge, 
Comprehensive  Conservation  Plan  and 
Wilderness  Review,  Implementation  and 
Wilderness  Recommendations,  Forrester 
Island  to  near  Barrow  on  the  Arctic 
Ocean,  AK. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comments 
were  sent  to  the  agency. 

ERPNo.  F-UAF-K52003-AZ.  Sells 
Military  Operations  Area/Air  Traffic 
Control  Assigned  Airspace.  Supersonic 
Flight  Operations  Overlying  Tohono 
O'Odham  Indian  Reservation  and  Organ 
Pipe  Cactus  National  Monument. 
Continuation,  Pima  County,  AZ. 

Summary:  EPA  encouraged  the  Air 
Force,  in  its  Record  of  Decision,  to  adopt 
the  mitigation  measures  outlined  in  the 
final  EIS.  EPA  asked  to  receive  a  copy  of 
the  ROD  when  it  is  issued. 

Dated:  November  7. 1988. 
Wiliiam  D.  Dickeraon, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  88-26131  Filed  11-9-88;  8:45  am] 
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Environmental  Impact  Statemants; 
Avayatrility  of  Environmental  Impact 
Statements  Filed  October  31.  Through 
November  4, 1988 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

382-5076  or  (202)  382-5075. 

EIS  NO.  880359,  DRevised.  BLM.  WY, 
Rock  Springs  District  Wilderness 
Study  Areas  (WSAs),  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  Fremont.  Lincoln. 
Sublette  and  Sweetwater  Counties 
WY.  Due:  December  19, 1988,  Contact: 
Alan  Stein  (307)  382-5350. 

EIS  NO.  880366.  Final,  FHW,  ME,  Fore 
River  Bridge/Million  Dollar  Bridge/ 
ME-77  Rehabilitation  or  Replacement, 
Broadway  in  South  Portland  to  York 
Street  in  Portland,  Sections  10  and  404 
Permits  USCG  Bridge  Permit  and 
Funding,  Fore  River,  Cumberland  Co., 
Due:  December  12, 1988,  Contact: 
William  Richardson  (202)  622-8487. 

EIS  NO.  880367.  Final,  SCS,  KS,  NB, 
Pony  Creek  Watershed  Protection  and 
Flood  Prevention  Plan,  Funding  and 
404  Permits,  Missouri  River  Basin, 
Brown  and  Nemaha  Counties,  KS  and 
Richardson  County.  NB,  Due: 


December  12. 1988,  Contact:  James  N. 
Habiger  (913)  823-4565. 
EIS  NO.  880368.  Fmal.  OSM.  MT, 
Peabody  Big  Sky  Coal  Mine— Area  B 
Expanded  Operations  Project  Plan 
Approval,  Lee  Coulee  Drainge. 
Rosebud  County,  MT,  Ehie:  December 
12, 1988,  Contact:  Floyd  McMullen 
(303)  844-3104. 
EIS  NO.  880369,  DRevised.  COE.  MS, 
Gulfort  Harbor  Deep  Draft  Navigation 
Project,  Channel  Improvements, 
Implementation,  Garrison  County,  MS, 
Due:  December  27. 1988.  Contact: 
Susan  Ivester  Rees  (205)  690-2724. 
EIS  NO.  880370.  Draft  EPA.  OR. 
Coquille  Ocean  Dredged  Material 
Disposal  Site  (ODMDS)  Designation  in 
the  Pacific  Ocean  off  the  mouth  of  the 
Coquille  River.  OR,  Due:  December  27, 
1988,  Contact:  John  Malek  (206)  442- 
1286. 
EIS  NO.  880371.  Draft,  FHW,  WA.  WA- 
18  Improvements.  Auburn-Black 
Diamond  Road  to  1-90,  Funding  and 
404  Permit  King  County,  WA,  Due: 
December  27. 1988.  Contact:  P.  C. 
Gregson  (206)  753-2120. 
EIS  NO.  880372.  Final,  FHW.  CA.  1-5 
and  Santa  Ana  Freeway  Widening 
and  Interchanges  Reconstruction.  CA- 
22/57  Interchange  to  CA-55.  Funding 
and  404  Permit,  Orange  County,  CA, 
Due:  December  12, 1988,  Contact:  C. 
Glenn  Clinton  (916)  551-1310. 
EIS  NO.  880373.  DSuppl,  USN,  NC,  Mid- 
Atlantic  Electronic  Warfare  Range 
(WAEWR)  Within  Restricted 
Airspace  R-5306A;  Aircraft  Noise 
Analysis,  Beaufort,  Carteret  Craven. 
Hyde  and  Pamlico  Counties,  NC,  Due: 
December  7, 1988,  Contact:  Lt.  Col.  P. 
J.  Lowery  (919)(  466-2343. 
EIS  NO.  880374.  Draft,  AFS,  PA. 
Allegheny  Wild  and  Scenic  River 
Study,  Allegheny  River,  Kinzua  Dam 
to  East  Brady,  Wild  and  Scenic  River 
Designation,  Armstrong,  Butler, 
Clarion.  Forest  Venango  and  Warren 
Counties,  PA,  Due:  February  13, 1989, 
Contact:  David  J.  Wright  (814)  723- 
5150. 

Dated:  November  7, 1988. 
William  D.  Dickenon, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  88-26130  Filed  11-9-88;  8:45  am] 
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[FRL-3474S1 

Environmental  Health  Committee; 
Science  Advisory  Board;  Drinking 
Water  Subcommittee;  Opening 
Meeting 

Under  Pub.  L.  92-463,  notice  Is  hereby 
given  that  a  two-day  meeting  of  the 


Drinking  Water  Subcommittee  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
December  1-2, 1988,  at  the  Governors 
House  Hotel,  Rhode  Island  Avenue  at 
"^      17th  Street  NW.,  WashiiMton,  DC  20036. 
The  meeting  will  be  held  H?)m  9:00  a.m. 
to  5:00  p.m.  on  December  1st  and  8:30 
a.m.  to  noon  on  December  2nd. 

The  purpose  of  this  meeting  is  to 
continue  discussions  with  the  Office  of 
Drinking  Water  concerning  disinfection 
and  disinfection  by-products  and  to 
review  their  activities  involving 
pesticides. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  to  Dr.  C.  Richard  Cothem. 
Executive  Secretary,  Science  Advisory 
Board  (A-lOlF).  U.S.  Environmental 
Protection  Agency.  Washington.  DC 
20460,  or  contact  him  on  (202)  382-2552 
by  November  22, 1988.  The  Science 
Advisory  Board  expects  that  the  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously  submitted 
written  statements.  IN  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  10  minutes. 

Dated:  November  4. 1988. 
Donald  Barnes, 

Director.  Science  Advisory  Board. 
(FR  Doc.  88-26058  Filed  11-9-88;  8:45  am] 
BILLING  COOC  M60-S»« 


[OPTS-59855:  FRL-3473-41 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 


receipt  of  four  such  PMNs  and  provides 
a  summary  of  each. 

DATES:  Close  of  Review  Periods: 

Y  89-12— November  1. 1988. 

Y  89-13.  89-14— November  2. 1988. 

Y  89-15— November  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Lawrence  Culleen,  Premanufactiure 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street  SW.,  Washington,  DC  20460  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  89-12 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co.  (3M) 

Chemical.  (S)  2-Propenoic  acid; 
isoctyl-2-propenoate;  octadecyl-2- 
methyl-2-propenoate;  hexadecyl-2- 
methyl-propenoate  eisosyl  methacrylate; 
benzoyl  peroxide. 

Use/Production.  (G)  Polymeric 
additive.  Prod,  range:  Confidential. 

Y 89-13 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  polymer  of 
mixed  acrylate  and  methacrylate  based 
monomers. 

Use/Production.  (G)  Industrial 
coatings  with  open  use.  Prod,  range: 
277,500-555,000  kg/yr. 

Y8»-14 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 
Use/Production.  (G)  Textile.  Prod, 
range:  Confidential. 

Y  89-15 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  of  fatty  acid 
alkanediol  and  alkanedioic  acids. 

Use/Production.  (G)  Plasticizer  for 
polymeric  materials.  Prod,  range: 
Confidential. 

Date:  October  26. 1988. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
|FR  Doc.  88-25936  Filed  11-9-88;  8:45  am] 
BILLING  COOE  6560-SO-M 


[OPTS-51716;  FRL-3473-7] 

Toxic  and  Hazardous  Sut>stances; 
Certain  Chemicals  Premanufacture 
Notices 

AOBICV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  two  hundred  twenty-six  such  PMNs 
and  provides  a  summary  of  each: 

DATES:  Close  of  Review  Periods: 

P88-2101,  86-2102,  88-2103,  88-2104,  88- 
2105,  88-2106,  88-2107,  88-2108,  88- 
2110,  88-2112,  88-2113,  88-2114,  88- 
2115,  88-2116,  88-2117,  88-2119.  88- 
2120,  88-2121,  88-2122,  88-2123,  88- 
2124,  88-2125,  88-2126,  88-2127,  88- 
2128.  88-2129,  88-2130,  88-2132,  88- 
2133,  88-2134,  88-2135,  88-2136.  88- 
2137.  88-2138— December  18, 1988. 

P88-2139,  88-2140,  88-2141,  88-2142,  88- 
2143,  88-2144,  88-2145,  88-2146,  88- 
2147,  88-2148,  88-2149,  88-2150,  88- 
21251,  88-2152,  88-2153,  88-2154,  88- 
2155— December  19, 1988. 

P88-21 56— December  21, 1988. 

P88-2157,  88-2158— December  19. 1988. 

P88-2159.  88-2160,  88-2161,  88-2162.  88- 
2163,  88-2164,  88-2165,  88-2166,  88- 
2167,  88-2168,  88-2169,  88-2170.  88- 
2171.  88-2172.  88-2173,  88-2174,  88- 
2175,  88-2176,  88-2177— December  20, 
1988. 

P88-2178.  88-2179.  88-2180,  88-2181,  88- 
2182,  88-2183,  88-2184,  88-2185.  88- 
2186,  88-2187.  88-2188.  88-2189,  88- 
2190,  88-2191.  88-2192.  88-2193,  88- 
2194 — ^December  21, 1988. 

88-2195.  88-2196.  88-2197.  88-2198,  88- 
2199,  88-2200,  88-2201,  88-2203.  88- 
2204,  88-2205,  88-2206,  88-2207,  88- 
2208— December  24, 1988. 

P88-2209— December  19, 1988. 

P88-2210,  88-2211,  88-221Z  88-2213,  88- 
2214.  88-2215,  88-2216,  88-2217,  88- 
2218,  88-2219,  88-2220.  88-2221,  88- 
2222,  88-2223,  88-2224,  88-2225.  88- 
2226.  88-2227,  88-2228,  88-2229,  88- 
2230,  88-2231,  88-2232,  88-2233,  88- 
2234,  88-2235,  88-2236.  88-2237,  88- 
2238,  878-2239— December  24, 1988. 

P8&-2240.  88-2241,  88-2242,  88-2243,  88- 
2244,  88-2245,  88-2246,  88-2247,  88- 
2248,  88-2249,  88-2250,  88-2251,  88- 
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2252.  88-2253,  88-2254.  88-2255,  88- 
225(3,  88-2257.  88-2258.  88-2259,  88- 
2261),  88-2261,  88-2262.  88-2263.  88- 
226-1,  88-2265,  88-2266,  88-2267,  88- 
226U,  88-2269,  88-2270.  88-2271,  88- 
2272,  88-2273,  88-2274.  88-2275.  88- 
2276.  88-2277,  88-2278.  88-2279,  88- 
2280,  88-2281.  88-2282.  88-2283.  88- 
2284.  88-2285,  88-2286,  88-2287,  88- 
2288,  88-2289,  88-2290.  88-2291,  88- 
2292,  88-2293,  88-2294,  88-2295,  88- 
2296,  88-2297.  88-2298.  88-2299.  88- 
2300,  88-2301,  88-2302,  88-2303,  88- 
2304,  88-2305,  88-2306,  88-2307.  88- 
2308.  88-2309— December  25. 1988. 
P88-2310— December  27. 1988. 
P88-2311.  88-2312.  88-2313,  88-2314,  88- 
2315,  88-2316,  88-2317,  88-2318,  88- 
2319,  88-2320,  88-2321.  88-2322,  88- 
2323,  88-2324,  88-2325,  88-2326,  88- 
2327,  88-2328,  88-2329,  88-2330. 
Written  comments  by: 
P8&-2101,  88-2102,  88-2103.  88-2104.  88- 
2105,  88-2106,  88-2107.  88-2108.  88- 
2110.  88-2112.  88-2113.  88-2114.  88- 
2115.  88-2116,  88-2117,  88-2119,  88- 
2120,  88-2121,  88-2122,  88-2123,  88- 
2124,  88-2125.  88-2126.  88-2127.  88- 
2128.  88-2129.  88-2130.  88-2132,  88- 
2133,  88-2134,  88-2135,  88-2136,  88- 
2137,  88-2138— November  18, 1988. 
88-2139,  88-2140,  88-2141,  88-2142,  88- 
2143,  88-2144,  88-2145,  88-2146,  88- 
2147,  88-2148,  88-2149.  88-2150,  88- 
2151,  88-2152,  88-2153,  88-2154,  88- 
2155— November  19, 1988. 
P88-2156— November  21, 1988. 
P88-2157,  88-2158— November  19, 1988. 
P88-2159,  88-2160,  88-2161,  88-2162.  88- 
2163,  88-2164,  88-2165,  88-2166,  88- 
2167,  88-2168,  88-2169,  88-2170,  88- 
2171,  88-2172,  88-2173,  88-2174,  88- 
2175,  88-2176.  88-2177— November  20, 
1988. 
P88-2178,  88-2179,  88-2180,  88-2181,  88- 
2182,  88-2183.  88-2184.  88-2185.  88- 
2186,  88-2187,  88-2188,  88-2189,  88- 
2190,  88-2191,  88-2192,  88-2193,  88- 
2194— November  21, 1988. 
P88-2195,  88-2196,  88-2197,  88-2198,  88- 
2199,  88-2200,  88-2201,  88-2202,  88- 
2203,  88-2204.  88-2205,  88-2206,  88- 
2207,  88-2208— November  24, 1988. 
P88-2209— November  19, 1988. 
P88-2210,  88-2211,  88-2212,  88-2213,  88- 
2214,  88-2215.  88-2216.  88-2217,  88- 
2218.  88-2219.  88-2220,  88-2221,  88- 
2222,  88-2223.  88-2224.  88-2225.  88- 
2226.  88-2227.  88-2228.  88-2229,  88- 
2230,  88-2231,  88-2232,  88-2233,  88- 
2234,  88-2235,  88-2236,  88-2237,  88- 
2238,  88-2239— November  24, 1988. 
P88-2240,  88-2241,  88-2242,  88-2243,  88- 
2244.  88-2245.  88-2246.  88-2247,  88- 
2248,  88-2249,  88-2250.  88-2251.  88- 
2252.  88-2253.  88-2254,  88-2255,  88- 
2256,  88-2257,  88-2258,  88-2259,  88- 
2260.  P8-2261.  88-2262.  88-2263,  88- 


2264,  88-2265,  88-2266,  88-2267,  88- 
2268,  88-2269,  88-2270,  88-2271.  88- 
2272.  88-2273,  88-2274.  88-2275.  88- 
2276.  88-2277.  88-2278.  88-2279.  88- 
2280,  88-2281,  88-2282.  88-2283.  88- 
2284,  88-2285,  88-2286.  88-2287,  88- 
2288.  88-2289.  88-2290.  88-2291,  88- 
2292.  88-2293.  88-2294.  88-2295.  88- 
2296.  88-2297.  88-2298.  88-2299,  88- 
2300,  88-2301,  88-2302,  88-2303,  88- 
2304.  88-2305.  88-2306.  88-2307.  88- 
2308,  88-2309— November  25, 1988. 
P88-2310— November  27, 1988. 
P88-2311,  88-2312,  88-2313,  88-2314,  88- 
2315.  88-2316,  88-2317,  88-2318,  88- 
2319,  88-2320,  88-2321,  88-2322.  88- 
2323,  88-2324,  88-2325,  88-2326,  88- 
2327,  88-2328.  88-2329.  88-2330— 
November  25. 1988. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51716]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790].  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street,  SW.,  Washington,  DC  20460, 
(2020]  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Cullen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P  88-2101 

Importer.  Sherex  Chemicals  Company 
Inc. 

Chemical.  (G)  Water  reducible 
thereoplastic  polyamide  resin. 

Use/Import.  (G)  Vehicle  for  flex  inks. 
Import  range:  Confidential. 

P 88-2102 

Importer.  Confidential. 

Chemical.  (G)  Acetylated  mixed 
aldehyde  novolac. 

Use/Import.  (G)  Coating  component. 
Import  range;  Confidential. 

P  88-2103 

Importer.  Confidential. 

Chemical.  (G)  Fluorinated  acrylic 
ester. 

Use/Import.  (G)  Coatings.  Import 
range:  Confidential. 


F 88-2104 

Importer.  Confidential. 

Chemical.  (G)  Fluorinated  acrylic 
ester  copolymer. 

Use/Import.  (G)  Fluorinated  acrylic 
ester  copolymer  for  coatings.  Import 
range:  Confidential. 

F  88-2105 

Importer.  Confidential. 

Chemical.  (G)  Fluorinated  acrylic 
ester  copolymer. 

Use/Import.  Fluorinated  surface 
active  agent  for  coatings.  Import  range: 
Confidential. 

F  88-2106 

Importer.  Confidential. 

Chemical.  (G)  Polybrominated 
aromatics  modified  with  brominated 
epoxy  resin. 

Use/Import.  (G)  Flame  retardant 
additives.  Import  range:  Confidential. 

F  88-2107 

Importer.  Confidential. 

Chemical.  (G)  Glycidyl  ether  of 
substituted  phenyl. 

Use/Import.  (G)  Component  of 
adhesive.  Import  range:  Confidential. 

F  88-2108 

Importer.  Confidential. 

Chemical.  (G)  Glycidyl  ether  of 
substituted  phenyl. 

Use/Import.  (G)  Component  of 
adhesives.  Import  range:  Confidential. 

F  88-2110 

Importer  Confidential. 

Chemical.  (G)  Naphthalene 
substituted  diazo  chromium  complex 
alkali  salt. 

Use/Import.  (S)  Acid  dye  for  textile. 
Import  range:  Confidential. 

F 88-2112 

Importer.  Confidential. 

Chemical.  (G)  Sulfonated  naphthalene 
azo  chromium  complex. 

Use/Import.  (S)  Acid  dye  for  textile. 
Import  range:  Confidential. 

F  88-2113 

Chemical  Reilly  Tar  &  Chemical 
Corporation. 

Chemical.  (S)  Pyridine,  4-ethenyl-. 
polymer  with  diethenylbenzene  and 
etheylethylbenzene,  compound  with 
chloromethane. 

Use/Production.  (S)  Exchange  resin. 
Prod,  range:  Confidential. 

P  88-2114 

Importer.  Reilly  Tar  &  Chemical 
Corporation. 

Chemical.  (G)  Heterocyclic  amine. 


Use/Import.  (G)  Intermediate.  Import 
range:  Confidential. 

F 88-2115 

Manufacturer  Reilly  Tar  &  Chemical 
Corporation. 

Chemical.  (G)  Heterocyclic  N-Oxide. 

Use/Productions.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1.100  mg/kg  species(rat).  Acute 
dermal  toxicity:  LD50  2-4  g/kgRabbit 
species(Rabbit). 

P  88-2116 

Importer.  Confidential. 

Chemical.  (G)  Polyoxyethylene 
phenylalkyl  cresylether. 

Use/Import.  (G)  Dispersant/ 
emulsifier.  Import  range:  Confidential. 

P  88-2117 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  urethane- 
methacrylate  blocked. 

Use/Production.  (S)  Component  of 
radiation  elastomeric  mold  resins.  Prod. 
rangK.  12.500-25.000  kg/yr. 

P  88-2119 

Manufacturer.  Confidential. 

Chemical.  (G)  Phosphorochloridic 
acid,  dihexacosyl  ester. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  88-2120 

Importer.  Huls  America  Inc. 

Chemical.  (G)  Polyester  restiTof 
alkyldicarboxylic  acids  and  alkyl  diols. 

Use/Import.  (S)  Prepolymer  for 
manufacture  of  hot  melt  adhesive. 
Import  range:  Confidential. 

F  88-2121 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

F  88-2122 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

F  88-2123 

Importer.  Atlantic  Industries,  Inc. 

Chemical  (G)  Substituted  aromatic 
azo  compound. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-2124 

Importer.  Atlantic  Industries,  Inc. 
Chemical.  [G]  Substituted  aromatic 
azo  compound. 


Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

F  88-2125 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-2126 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

F  88-2127 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

F  88-2128 

Manufacturer.  Hercules  Incorporation. 

Chemical.  (G)  Alkyl  amine  rosinate. 

Use/Production.  (G)  Manufacture  of 
products  for  building  construction.  Prod, 
range:  Confidential. 

F  88-2129 

Importer.  Confidential. 
Chemical.  (G)  Blocked  polyurethane. 
Use/Import.  (G)  Component  of  coating 
(open  use).  Import  range:  14,000-28.000 

kg/yr. 

F  88-2130 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  urethane. 

Use /Production,  (g)  Industrial 
product-dispersive  use.  Prod,  range: 
375.000-750.000  kg/yr. 

F  88-2132 

Manufacturer.  Confidential. 

Chemical.  (G)  Acid  functional  ester. 

Use/Production.  (G)  Industrial 
coating-dispersive  use.  Prod,  range: 
6,400-84,000  kg/yr. 

P  88-2133 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  acrylate. 

Use/Production.  (G)  Industrial 
coating-dispersive  use.  Prod,  range: 
13,000-40,000  kg/yr. 

P  88-2134 

Manufacturer.  Confidential. 

Chemical  (G)  Styrenated  acrj'lic 
methacrylic  amide  polymer. 

Use/Production.  (S)  Industrial  vehicle- 
dispersive  capability.  Prod,  range:  200- 
1500  kg/yr. 

P  88-2135 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  polyester. 


Use/Production.  (G)  Coating-open, 
industrial  use.  Prod,  range:  264,800- 
851,500  kg/yr. 

P  88-2136 

Manufacturer  Confidential 
Chemical.  (G)  Substituted  polyester. 
Use/Production,  (G)  Coating-open. 

industrial  use.  Prod,  range:  264,800- 

851.500  kg/yr. 

P  88-2137 

Manufacturer.  Confidential. 

Chemical  (G)  Substit»if&3  polyester. 

Use/Production.  (G)  Coating-open, 
industrial  use.  Prod,  range:  264,800- 
851,500  kg/yr. 

F 88-2138 

Importer.  Confidential. 

Chemical.  (G)  Non-plasticized  soft 
poly-vinylchloride;  plasticizer-free  poly- 
vinyochloride. 

Use/Import.  (G)  Base  material 
automobile.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  30,000  mg/kg  species  (Rat). 

P  88-2139 

Manufacturer.  Confidential. 

Chemical.  (G)  Iso  octadecanioc  acid 
glycol  ester. 

Use/Production.  (G)  Metal  working 
compound.  Prod,  range:  160.000-170.000 
kg/yr. 

P  88-2140 

Manufacturer  Confidential. 

Chemical  (G)  Salt  of  substituted 
arylazo  butanamide. 

Use-Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-2141 

Manufacturer  Confidential. 

Chemical  (G)  Salt  of  substituted 
ar\'lazo  butanamide. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-2142 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate  terpolymer. 

Use/Production.  (G)  Thickner  for 
aqueous  mixtures  (nondispersive).  Prod, 
range:  Confidential. 

P  88-2143 

Importer.  Confidential. 

Chemical.  (S)  Benzenesulfonic  acid.  5- 
((2-nitro-4- 

((phenylamino)sulfonyl)phenyl)amino)- 
2-(phenylamino)-,  sodium  salt. 

Use/Import.  (S)  Dye  for  nylon  fibers. 
Import  range:  Confidential. 

P  88-2144 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyamino  polyether. 
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Use /Production.  (G)  Coating — 
dispersive  use.  Prod,  range:  700-1,000 
kg/yr. 

P8&-2145 

Manufacturer.  Confldential. 

Chemical.  (G)  Acid  functional 
polyester. 

Use-Production.  (G)  Coating — 
dispersive.  Prod,  range:  12.000-30,000. 

P 88-2146 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  methacrylic 
acrylic  functionalized  polymer. 

Use/Production.  (S)  Binder  Resin  in 
industrial  powder  coating.  Prod,  range: 
50,000-250,000  kg/yr. 

P  88-2147 

Manufacturer.  Confidential. 

Chemical.  [G]  Cycloalkylaled 
polyester  polyurethane. 

Use/Production.  (G)  Industrial 
coating-dispersive  use.  Prod,  range: 
225,000-450,000  kg/yr. 

P 88-2148 

Manufacturer.  Confidential. 

Chemical.  [G]  Styrenated  amino 
methylacrylic  polymer. 

Use/Production.  (S)  Topcoat  resin  for 
general  industrial  market.  Prod,  range: 
10.000-125,000  kg/yr. 

P  88-2149 

Manufacturer.  Confidential. 

Chemical  [G]  Polyester  polymer  with 
neopentyl  glycol. 

Use/Production.  (G)  Industrial 
coating — open  use.  Prod,  range:  20,000- 
270,000  kg/yr. 

P  88-2150 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  methacrylic 
functionalized  polymer. 

Use/Production.  [S]  Binder  resin  in 
industrial  powder  coating.  Prod,  range: 
10,000-250.000  kg/yr. 

P  88-2151 

Manufacturer.  Hi-Tek  Polymers,  Inc. 

Chemical  [G)  Polyester  oligomer; 
reactive  diluent. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  88-2152 

Manufacturer  Hi-Tek  Polymers.  Inc. 

Chemical.  (G)  High  solids  acrylic 
copolymer  solution. 

Use/Production.  [G]  Component  of 
colorants,  inks,  coatings.  Prod,  range: 
Confidential. 

P  88-2153 

Manufacturer.  Hi  Tek  Polymer,  Inc. 
Chemical.  (G)  Polyester  oligomer, 
reactive  diluent. 


Use/Production.  [G]  Intermediate. 
Prod,  raiige:  Confidential. 

P 88-2154 

Manufacturer.  NL  Chemicals. 

Chemical.  [G]  Urethane  modified 
polyester. 

Use/Production.  [G]  Urethane 
modified  polyester  (Open, 
nondispersive).  Prod,  range: 
Confidential. 

P8a-2155 

Manufacturer  Confidential. 

Chemical.  <G)  Solvent-free  baking 
alkyd. 

Use/Production.  (S)  Baking  finishes 
with  urea  and  melamine  resin.  Prod, 
range:  Confidential. 

P  88-2156 

Manufacturer  Hi-Tek  Polymers.  Inc. 

Chemical.  (G)  High  solids  acrylic 
copolymer  solution. 

Use/Production.  (G)  Component  of 
colorants,  inks,  coating.  Prod,  range: 
Confidential. 

P  88-2157 

Importer.  Confidential. 

Chemical.  [G]  Substituted 
carbomonocyclic  carboxylic  acid. 

Use/Import.  [G]  Contained  use  in 
consumer  product.  Import  range:  4,000- 
5.000  kg/yr. 

P  88-2158 

Manufacturer  Confidential. 
Chemical.  (G)  Substituted  xanthene. 
Use/Production.  (G)  Dye.  Prod,  range: 
Confidential. 

P  88-2159 

Importer.  Sherex  chemical  Company. 
Inc. 

Chemical  (G)  Polyglycol  diepoxide. 

Use/Import.  [S]  Reactive  diluent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  7,400  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 

P  88-2160 

Manufacturer.  Alco  Chemical 
Corporation. 

Chemical.  (G)  Alco  corrosion 
inhibitor.  QDT. 

Use/Production.  [G]  Industrial 
corrosion  inhibitor.  Prod,  range: 
Confidential. 

P  88-2161 

Importer.  Shin-Etsu  Silicones  of 
America.  Inc. 

Chemical.  (G)  Organopolysiloxane. 

Use/Import.  (S)  Determining 
surfactant  for  polyurethane  foam.  Import 
range:  1.000-2,000  kg/yr. 


P 88-2162 

Manufacturer.  Confidential. 

Chemical.  (G)  urethane  modified  acid 
functional  polyester. 

Use/Production.  (S)  Crosslinker 
automotive  topcoats.  Prod,  range: 
100,000-100.000  kg/yr. 

P 88-2163 

Manufacturer.  Confidential. 

Chemical.  (G)  Neutralized  aliphatic 
aromatic  polyester. 

Use/Production.  (G)  Polymer  with 
open  use.  Prod,  range:  100.000-300.000 
kg/yr. 

P 88-2164 

Manufacturer.  Confidential. 

Chemical  (G)  Neutralized  aliphatic 
polyester. 

Use/Production.  (G)  Polymer  with 
open  use.  Prod,  range:  100,000-300.000 
kg/yr. 

P  88-2165 

Manufacturer.  Confidential. 

Chemical.  [C]  Neutralized  aliphatic 
aromatic  polyester. 

Use/Production.  (G)  Polymer  with 
open  use.  Prod,  range:  100.000-300.000 
kg/yr. 

P  88-2166  t 

Importer.  Confidential. 

Chemical.  (S)  Siloxanes  and  silicones, 
dimethyl,  polymers  with 
silsesquionanes,  hydroxy-terminated. 
reaction  products  with 
methyltris(ethylketoxime  silane  and 
trimethoxy(3- 
(oxiranylmethoxy)propyl)silane. 

Use/Import.  (G)  Coating  material  for 
metal  particles.  Import  range:  1.20O- 
2.500  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 
Mutagenicity:  negative. 

P  88-2167 

Importer.  Confidential. 

Chemical.  (S)  Siloxanes  and  silicones, 
dimethyl,  polymers  with  methyl 
silsesquioxanes.  hydroxyterminated, 
reaction  products  with 
methyltris(ethylmethylketoxime)  silane. 
trimethoxy  (3-(oxiranylmethoxy)propyl) 
silane  and  (3-aniIinopropyl) 
trimethoxysilane. 

Use/Import.  (S)  Coating  material  for 
metal  particles.  Import  range:  2,000- 
3,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 
Mutagenicity:  negative. 


P  88-2168 
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P 88-2175 


Importer.  Confidential. 

Chemical.  (S)  Siloxanes  and  silicones 
dimethyl,  polymers  with  methy 
silsesquioxanes,  hydroxyterminated, 
reaction,  reaction  products  with 
hydroxy-terminated  dimethylsiloxanes, 

methyltri8(ethyhnethylketoxime)8ilane,trimd^a6y(e,000  mg/kg  species  (Rat). 
(oxiranylmethoxy]propyl)silane  and 
ethenyltriacetoxysilane. 

Use/Import,  [S]  Coating  material  for 
particles.  Import  range:  1,200-2,000  kg/ 


Manufacturer.  Lonza  Inc. 

Chemical.  [G]  Polyethylene  glycol, 
fatty  acid  esters  of. 

Use/Production.  (G)  Additive  for 
plastic.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 


yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-2169 

Manufacturer.  Baker  Performance 
Chemical  Incorporation. 

Chemical.  (G)  Cationic  terpolymer  of 
acrylamide. 

Use/Production.  (S)  Water 
clarification.  Prod,  range:  Confidential. 

P  88-2170 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Aminoacrylate 
polymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  88-2171 

Importer  Rhone-Poulenc 
Incorporated. 

Chemical.  (G) 
Hexamethylenediamine/adipic  acid/ 
dimer  acid  copoplyamide. 

Use/Import.  (G)  Thermoplastic 
polymer  for  manufacture  of  articles. 
Import  range;  Confidential. 

P 88-2172 

Manufacturer  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Coat  base  resin. 
Prod,  range:  Confidential. 

P 88-2173 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Polyester  gel  coat 
resin.  Prod,  range:  Confidential. 

P  88-2174 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene  diazo  alkali  salt. 

Usee/Import.  (G)  Acid  dye  for  textile. 
Import  range:  Confidential. 


P 86-2176 

Importer  EI.  du  Pont  de  Nemours  & 
Co.,  Inc. 

Chemical.  (G)  Polyester  glycol. 

Usee/Import.  (S)  Polymers 
intermediate.  Import  range:  Confidential. 

P 88-2177 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Hydrochlorofluoro 
alkane. 

Usee/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

P 88-2178 

Importer.  Henkle  Corporation  Process 
Chemicals. 

Chemical.  (G)  Phthalic  ester. 

Use/Import.  (S)  Plasticizer  for  laquers 
and  paints.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat). 

P  88-2179 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Aliphatic  epoxy 
monomer. 

Use/Production.  (G)  Coating.  I*rod. 
range:  Confidential. 

P  88-2180 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Aliphatic  epoxy 
monomer. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Toxicity  Data.  Skin  irritation:  slight 
species  (Rabbit). 

P 88-2181 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Aliphatic  epoxy 
monomer. 

Use/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P  88-2182 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  epoxy 
monomer. 

Use/Production.  (S)  Oil  geller  for  well 
drilling  fiuids.  Prod,  range: 
18,530-27,818  kg/yr. 

P  88-2183 

Manufacturer.  Confidential. 
Chemical  (G)  Polyamide  modified 
acrylic  resin. 


Use/Production.  (G)  Coatings  and 
inks.  Prod,  range:  Confidential. 

P88-2184 

Manufacturer  Confidential. 

Chemical.  (G)  Polyamide  modified 
acrylic  resin. 

Use/Production.  (G)  Coatings  and 
inks.  Prod,  range:  Confidential. 

P88-2185 

Importer.  Confidential. 

Chemical.  (S)  Ethaneperoxoic  acid, 
reaction  products  with  aluminium 
isoprop-oxide  and  l,5,10-trimethyl-1.5,9- 
cyclododecatrien. 

Usee/Import.  (S)  Dispersive.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  > 2.000  mg/kg  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Skin  irritation:  slight  species  (Rabbit). 
Mutagenicity:  positive. 

P  88-2186 

Manufacturer.  E.A.  Abbot. 

Chemical.  (G)  Amino  siloxane. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (Rabbit).  Eye  irritation:  slight 
species  (Rabbit).  Skin  irritation:  slight 
species  (Rabbit). 

P 88-2187 

Manufacturer.  The  Goodyear  Tire  & 
Rubber  Company. 

Chemical.  (G)  Substituted  carboxylic 
acid  alkane  diol  polyester. 

Use/Production.  (S)  Containers  and 
packaging.  Prod,  range:  14.000-375.000 
kg/yr. 

P  88-2188 

Manufacturer.  Henkel  Corporation. 

Chemical  (S)  Poly(oxy-1.2- 
ethanediyl),  alpha-hydro-omega- 
(oxiranylmethoxy)-ether  with  2-ethyl-2- 
(hydroxymethyI)-l,3-propanediol  (3:1). 

Use/Production.  (G)  Coating.  Prod, 
range:  Con^dential. 

Toxicity  Data.  Skin  irritation: 
negligible  species  (Rabbit). 

P 88-2189 

Manufacturer  NL  Chemicals. 

Chemical.  (G)  Water  dispersable 
polyamide  resin. 

Use/Production.  (G)  Ink  additive. 
Prod,  range:  Confidential. 

P  88-2190 

Manufacturer  NL  Chemical. 
Chemical  [G]  Water  dispersable 
polyamide  resin. 
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Use/Production.  (G)  Ink  additive. 
Prod,  range:  Confidential. 

P  88-2191 

Manufacturer.  E.L  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical.  [G]  Aryl  alkyl  copolyamide. 

Use/Production.  [G]  Membrane.  Prod, 
range:  Confidential. 

Toxicity  Data.  Skin  irritation: 
negligible  species  (Rabbit). 

P  88-2192 

Manufacturer.  Confidential. 

Chemical.  [G]  Pyradine  derivative. 

Use/Production.  [G]  Colorant.  Prod, 
range:  Confidential. 

Toxicity  Data.  Eye  irritation;  none 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P  88-2193 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  carboxylic 
acid,  alkane  diol  polyester. 

Use /Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P  88-2194 

Manufacturer.  The  Goodyear  Tire  & 
Rubber. 

Chemical.  (G)  Substituted  carboxylic 
acid,  alkane  diol  polyester. 

Use/Production.  (S)  Containers, 
packing,  light  guage  sheeting.  Prod, 
range:  14,000-500,000  kg/yr. 

P  88-2195 

Manufacturer.  Wayne  Pigment  Corp. 

Chemical.  (G)  Chrome  yellow  light. 

Use/Production.  (S)  Plastics,  inks,  & 
coatings  manufacture.  Prod,  range: 
Confidential 

P 88-2196 

Importer.  Confidential. 

Chemical.  (G)  Bis-(hydroxy- 
alkylphenyljsulfide. 

Use/Import.  (G)  Paper  coating 
component.  Import  range:  Confidential. 

P  88-^2197 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane  resin. 
Use /Production.  (G)  Coatings.  Prod. 
range:  Confidential. 

P 88-2198 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Polyurethane  resin. 
Use /Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P  88-2199 

Manufacturer.  Confidential. 


Chemical.  (G)  Polyurethane  resin. 
Use /Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P  88-2200 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester. 
Use/Production.  (S)  Spray  allied 
coatings.  Prod,  range:  Confidential. 

P 88-2201 

Importer.  Confidential. 

Chemical.  (G)  Carboxy  functional 
acrylic  resin. 

Use /Import.  (S)  Temporary  coatings. 
Import  range:  Confidential, 

P  88-2202 

Manufacturer.  Confidential. 
Chemical.  (G)  cationic  polyamine. 
Use/Production.  (G)  Dispersive.  Prod. 
range:  Confidential. 

P  88-2203 

Manufacturer.  Confidential. 

Chemical.  (G)  Epichlorohydrin/amine 
polymer. 

Use/Production.  (G)  Dispersive.  Prod, 
range:  Confidential, 

P  88-2204 

Importer.  Huls  America  Inc. 

Chemical.  (S)  Malonic  acid,  n-butyU, 
diethyl  ester. 

Use/Imports.  (G)  Coatings  for  metal. 
Import  range:  Confidential. 

P8&-2205 

Manufacturer.  Huls  America  Inc. 

Chemical  (S) 
Bis(trimethoxysilylpropyl)disulfide. 

Use/Production.  (S)  Coupling.  Prod, 
range:  Confidential. 

P 88-2206 

Manufacturer.  Dow  Chemical  U.S.A. 

Chemical.  (G)  Styrene/butadine 
polymer. 

Use/Production.  (S)  Cement/concrete 
modifier.  Prod,  range:  Confidential. 

P  88-2207 

Manufacturer.  Confidential. 

Chemical.  (S)  Tall  oil  fatty  acides, 
pentaerythritol,  benzoic  acid,  maleic 
anhydride,  chlorendic  anthydride  alkyd 
resin. 

Use/Production.  (S)  Component  of 
coatings.  Prod,  range:  Confidential. 

P  88-2208 

Manufacturer.  Confidential. 
Chemical.  (S)  Vegetable  oil. 


pentaerythritol,  benzoic  acid,  maleic 
anhydride,  chlorendic  anthydride  alkyd 
resin. 

Use/Production.  (S)  Component  of 
coatings.  Prod,  range:  Confidential. 

P  88-2209 

Importer.  Confidential. 

Chemical.  (G)  Carbamodithioc  acid, 
ethylphenyl,-  lead  (2  +  )  salt. 

Use/Import.  (S)  Vulcanization 
accelerator.  Import  range:  Confidential. 

P 88-2210 

Manufacturer.  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonated, 
sodium  salt. 

Use/ProducUon.  (S)  Oil  field  and 
cleaning  surfactant.  Prod,  range: 
Confidential. 

P  88-2211 

Manufacturer.  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonate, 
calcium  salt. 

Use /Production.  (G)  Additive  for  food 
cleaning  &  energy  industries.  Prod. 
range:  Confidential. 

P  88-2212 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  disulfonated. 
diammonium  salt. 

Use /Production.  (G)  Additive  for 
cleaning  &  energy  industries.  Prod, 
range:  Confidential. 

P  88-2213 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  disulfonated, 
disodium  salt. 

Use/Production.  (G)  Additive  for 
cleaning  &  energy  industries.  Prod. 
range:  Confidential. 

P8a-2214 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant  potassium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulation.  Prod,  range: 
Confidential. 

P  88-2215 

Manufacturer  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonate, 
sodium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  ft  energy  industries.  Prod, 
range:  Confidential. 

P88-221S 

Manufacturer.  Confidential. 

Chemical.  [G]  Carboxymethylated 
nonionic  surfactant,  triethanolamioe 
salt. 


Use/Production.  (G)  Additive  in 
cleaning  &  energy  industries.  Prod. 
range:  Confidential. 

P  88-2218 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant,  sodium  salt. 

Use /Production.  (G)  Additive  in 
cleaning  formulations.  Prod,  range: 
Confidential. 

P 88-2219 

Manufacturer.  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonate, 
magnesium  salt. 

Use /Production.  (G)  Additive  in  food, 
industrial  &  energy  production.  Prod, 
range:  Confidential. 

P  88-2220 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant,  potassium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulation.  Prod,  range: 
Confidential. 

P  88-2221 

Manufacturer.  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonate, 
calcium  salt. 

Use/Production.  (G)  Additive  in  food 
and  energy  industries.  Prod,  range: 
Confidential. 

P  88-2222 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  sufactant,  triethanolamine  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulations.  Prod,  range: 
Confidential. 

P8ft-2223 

Manufacturer.  Confidential. 

Chemical.  [G]  Carboxymethylated 
nonionic  surfactant,  calcium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulation.  Prod,  range: 
Confidential. 

P 88-2224 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant,  calcium  salt. 

Use /Production.  (G)  Additive  in 
cleaning  formulations.  Prod,  range: 
Confidential. 

P 88-2225 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical.  [G]  Ethylene  interpolymer. 

Use/Production.  (G)  Molded  and 
extruded  parts.  Prod,  range: 
Confidential. 


P88-2226 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical.  (G)  Ethylene  interpolymer. 

Use /Production.  (G)  Molded  and 
extruded  parts.  Prod,  range: 
Confidential. 

P  88-2227 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant,  magnesium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulations.  Prod,  range: 
Confidential. 

P  88-2228 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant,  potassium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulations.  Prod,  range: 
Confidential. 

P 88-2229 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxymethylated 
nonionic  surfactant,  sodium  salt. 

Use/Production.  (G)  Additive  in 
cleaning  formulations.  Prod,  range: 
Confidential. 

P8&-2230 

Manufacturer.  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonated, 
amine  salt. 

Use /Production.  [G]  Additive  and 
energy  production.  Prod,  range: 
Confidential. 

P 88-2231 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene  sulfonic 
acid. 

Use/Production.  (G)  Additive  in 
industrial  products.  Prod,  range: 
Confidential. 

P8^2232 

Manufacturer.  Confidential. 

Chemical.  (G)  Cocoamine  condensate 
salt. 

Use /Production.  (G)  Additive  for 
energy  production  industries.  Prod, 
range:  Confidential. 

P  88-2233 

Manufacturer.  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonate, 
ammonium  salt. 

Use/Production.  (G)  Additive  in  food 
and  energy  production.  Prod,  range: 
Confidential. 

P  88-2234 

Manufacturer.  Confidential. 
Chemical.  (G)  Carboxylated  nonionic 
surfactant,  magnesium  salt. 


Use /Production.  (G)  Additive  in  food 
and  energy  production.  Prod,  range: 
Confidential. 

P 88-2235 

Manufacturer,  Confidential. 

Chemical.  (G)  Alpha  olefin  sulfonated, 
sodium  salt. 

Use/Production.  (G)  Additive  in  food, 
cleaning  &  ener;gy  production.  Prod, 
range:  Confidential. 

P8a-2236 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Alkyl  disulfonate. 

disodium  salt. 

Use/Production.  (G)  Additive  in 

cleaning  &  energy  production.  Prod. 

range:  Confidential. 

P 88-2237 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  benzene  sulfonic 
acid,  sodium  salt. 

Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential.  « 

F88-2238 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Polyalkenylheterocyclic 
amine. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P88-2239 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Aromatic  amide-imide 
polymer. 

Use/Production.  (G)  Protective 
coating.  Prod,  range:  Confidential. 

P  88-2240 

Manufacturer.  Confidential. 
Chemical.  (G)  Organo  silane. 
Use/Production.  (G)  Coating  for 
plastic  films.  Prod,  range:  Confidential. 

P  88-2241 

Manufacturer.  Reilly  Tar  &  Chemical 
Corporation. 

Chemical.  (G)  Heterocyclic  amine 
salt. 

Use /Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  5,000  mg/kg  species  (Rat). 

P88-2242 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydrogenated  fatty 
acid  alkyd. 

Use/Production.  (G)  Polymer 
component  of  metal  coating.  Prod,  range: 
Confidential. 

P88-2243 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkenes.  reaction 
products  with  2.5-furandione. 
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Use /Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2244 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenes  reaction 
products  with  2,5-furandione. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2245 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenes  reaction 
products  with  2,5-furandione. 

Use /Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2246 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated 
polyacrylate,  mixed  ammonium  sodium 
salt. 

Sulfonated  polyacrylated.  ammonium 
salt. 

Use /Production.  (S)  Dispersant  Prod, 
range:  Confidential. 

P  88-2247 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated 
polyacrylate,  mixed  ammonium  sodium 
salt. 

Sulfonated  polyacrylated,  ammonium 
salt. 

Use/Production.  (S)  Dispersant.  Prod. 
range:  Confidential. 

P88-2248 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated 
polyacrylkate,  mixed  ammonium  sodium 
salt. 

Sulfonated  polyacrylated,  ammonium 
salt. 

Use /Production.  [S)  Dispersant.  Prod, 
range:  Confidential. 

P 88-2249 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated 
polyacrylkate,  mixed  ammonium  sodium 
salt. 

Sulfonated  polyacrylated,  ammonium 
salt. 

Use/Production.  (S)  Dispersant.  Prod, 
range:  Confidential. 

P  88-2250 

Manufacturer.  Confidential. 
Chemical.  (S)  Polyester  resin. 
Use /Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 88-2251 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  disulfonate, 
disodium  salt. 

Use /Production.  (G)  Additive  in 
cleaning  &  energy  industries.  Prod, 
range:  Confidential. 


P  88-2252 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 
Use /Production,  (S)  Epoxy  allied 
coatings.  Prod,  range:  Confidential. 

P 88-2253 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (S)  Epoxy  allied 
coatings.  Prod,  range:  Confidential. 

P  88-2254 

Manufacturer.  Confidential. 

Chemical.  (G)  Starch  graft 
compolymer  latex. 

Use /Production.  (S)  Binder  textile 
treatment,  sheet  additive,  adhesive. 
Prod,  range:  68,000-455,000  kg/yr. 

P 88-2255 

Manufacturer.  Confidential. 

Chemical.  (G)  Starch  graft  copolymer 
latex. 

Use/Production.  (S)  Binder,  additive, 
adhesive,  textile  treatment.  Prod,  range: 
68,000-455.000  kg/yr. 

P  88-2256 

Manufacturer.  Confidential. 
Chemical  (G)  Acryliated  alkyd. 
Use/Production.  (S)  Coating  for  metal. 
Prod,  range:  Confidential. 

P  88-2257 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxypoiyalkoxysulfo 
compounds  with  polyalkanolamine. 

Use /Production.  (G)  Production  of 
leveling  agents.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,000  mg/yr  species  (mouse).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  moderate  species  (Rabbit). 

P 88-2258 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenyl 
heteromonocycHcones  polymer  with 
alkenylalkoate. 

Use/Production.  (S)  Binder  in  transfer 
printing.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation: 
moderate  species  (Rabbit). 

P  8»-2259 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical.  (G)  Halogenated  aromatic 
acid  chloride. 

Use/Production.  (S)  Monomer, 
destructive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Eye  irritation:  strong 
species  (Rabbit).  Skin  irritation:  strong 
species  (Rabbit). 


P88-2280 

Manufacturer.  Chattem  Chemicals. 

Chemical  (G)  Cobalt  aluminum 
organometallic  compound. 

Use /Production.  (S)  Acid  dye  for 
textile.  Prod,  range;  Confidential. 

P8a-2261 

Importer.  Confidential. 

Chemical.  (G)1.2.4  Benzotriazine 
sulfonic  acid  alkali  salt. 

Use/Import.  (S)  Acid  dye  for  textile. 
Import,  range:  Confidential. 

P 88-2282 

Manufacturer.  Lynad  Division; 
Colloids,  Inc. 

Chemical.  (G)  Guar  gum  2- 
hydroxpropyl  ether,  glyoxal-crosslinked. 

Use/Production.  (G)  Mater  gel 
expolsive  plant  nuturient.  Prod,  range: 
5,000-250,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  species  (rat). 
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P 88-2263 

Manufacturer.  Ethyl  Corporation. 

Chemical  (G)  Partially  fiuorinated 
polyimide. 

Use/Production.  (S)  Coating,  molding, 
plastic  composites.  Prod,  range: 
Confidential. 

P 88-2264 

Importer  DSM  Resins  U.S.A.,  Inc. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Import  (G)  Coatings  for  metal. 
Import  range:  Confidential. 

P8fr-2265 

Importer  DSM  Resins  U.S.A.,  Inc. 

Chemical.  (G)  Acrylic  modified 
saturated  polyester  resin. 

Use-Import.  (G)  Coatings  for  metal. 
Import  range:  Confidential. 

P  88-2266 

Importer.  DSM  Resins  U.S.,  Inc. 

Chemical.(G)  Acrylic  modified 
saturated  polyester  resin. 

Use/Import.  (G)  Formulation  of 
coatings  for  metal.  Import  range: 
Confidential. 

P  88-2287 

Importer  DSM  Resins  U.S..  Inc. 

Chemical.  (G)  Saturdated  polyester 
resin  modified  with  phenolic  resin. 

Use/Import.  (G)  Formulation  of 
coatings  for  metal.  Import  range: 
Confidential. 

P  88-2268 

Importer.  Confidential. 
Chemical.  (G)  Substituted  oxindole. 
Use/Import.  (S)  Pharmaceutical 
intermediate.  Import  range:  Confidential. 


P  88-2269 

Importer.  Confidential. 

Chemical.  (G)  Substituted  triazin.  azo. 
alkaU  salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential 

P8»-2270 

Manufacturer.  Reichhold  Chemical 
Chemical.  (G)  Acrylic  copolymer 
Use/Production.  (G)  Resin  for  exterior 
coatings.  Prod,  range:  Confidential 

P  88-2271 

Manufacturer  Reichhold  Chemicals. 
Inc 

Chemical.  (G)  Urethane  acrylaie. 

Use /Production.  (S)  Resin  for  UV 
curable  paints.  Prod,  range: 
Confidential. 

P8a-2272 

Importer.  Confidential. 

Chemical.  (G)  Substituted  benzene, 
mono  azo  dye. 

Use/Import.  (S)  Dye  for  textile.  Import 
range:  Confidential. 

P 88-2273 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene,  diazo  chromium  complex. 

Use/Import.  (S)  Dye  for  textile.  Import 
range:  Confidential. 

P 88-2274 

Manufacturer:  Reilly  Tar  &  Chemicals 
Corporation. 

Chemical.  (G)  Polymeric  amine. 

Use /Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

P 88-2275 

Manufacturer.  Quantum  Chemical 
Corp. 

Chemical.  (G)  Hydrogenated  oigomers 
of  c6  to  cl4  olefins. 

Use/Production.  (S)  Motor  oil,  gear 
lube,  hydraulic  oil.  Prod,  range:  79MM 
gk/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.0  g/kg  species  (Rat).  Inhalation 
toxicity:  LC50  4.68  mg/l  1  hr.  E^e 
irritation:  none  8pecies(Rabbit].  Skin 
irritation:  moderate  species(Rabbit). 

P  88-2278 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Rosin  phenolic 
modified  alkyd. 

Use/Production.  (S)  Air  dry  primer 
and  coatings.  Prod,  range:  Confidential. 

P 88-2277 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Chlorinated 
polypropylene  Modified  acrylic 
copolymer. 


Use/Production.  (S)  Coatings  for 
thermoplastics  Prod,  range: 
Confidential 

P 88-2278 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Lonsoil  alkyd. 

Use/Production.  (S)  Air  dry  primer, 
coating,  enamel.  Prod,  range: 
Confidential 

P 88-2279 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  3H-pyrazol- 
3-one-4-(2-metnhylphenyl)azo)-2.4- 
dihydro-5-methyl-2-(2-chlorophenyl. 

Use/Production.  (S)  Dye  for  textile. 
Prod,  range:  Confidential. 

P  88-2280 

Manufacturer.  Confidential. 

Chemical  (G)  Alkyl  substituted 
xanthene. 

Use/Production.  (G)  Dye.  Prod,  range: 
Confidential. 

P  88-2281 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  an  aromatic 
diisocyanate.  aliphatic  diols,  a 
diepoxide  and  an  aliphatic  diamine. 

Use /Production.  (G)  Laminating 
adhesive.  Prod,  range:  Confidential. 

P 88-2282 

Manufacturer.  Ethyl  Corporation. 

Chemical  (G)  Partially  fiuorinated 
polyamide. 

Use/Production.  (S)  Fabricating 
composite  parts.  Prod,  range: 
Confidential. 

P 88-2283 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (S)  Polyester  polyol. 
Prod,  range:  6.100-20,400  kg/yr. 

P  88-2284 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (G)  Partially  fiuorinated 
polyimide. 

Use/Production.  (S)  Surface  coating, 
molding.  Prod,  range:  Confidential. 

P  88-2285 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  1-Triacontene  internal 
decene,  tetradecenes,  docosenes, 
hexacosenes,  octocosene,  and 
triacontenses. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2286 

Manufacturer.  Ethyl  Corporation. 
Chemical  (S)  1-Triacontenes;  linera 
internal  decenes,  tetradecenes. 


docosenes,  tetracosenes,  hexacosenes. 
octacosenes,  &  triacontenes. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

P  88-2287 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylourethane. 

Use/Production.  (G)  Coating  (non- 
dispersive  use).  Prod,  range: 
Confidential. 

P  88-2288 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (G)  Partially  fiuorinated 
polyimide. 

Use/Production.  (S)  Surface  coating, 
plastic  composite,  molding.  Prod,  range: 
Confidential. 

P  88-2289 

Manufacturer.  Confidential. 

Chemical  (G)  Unsaturated  polyester. 

Use/Production.  (G)  Thermoset 
molding  resin.  Prod,  range:  172.517- 
517,600  kg/yr. 

P  88-2290 

Manufacturer.  Confidential. 
Chemical  (G)  Modified  zinc  resinate. 
Use/Production.  (G)  Additive  for 
resins.  Prod,  range:  Confidential. 

P  88-2291 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene. 

Use /Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (Rat). 

P  88-2292 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene  sulfonic 
acid. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P88-2293 

Manufacturer.  Quantum  Chemical 
Corp,  Emery  Division. 

Chemical.  (G)  Anhydrosorbitol  esters 
with  octanoic  acid. 

Use/Production.  (S)  Intermediate, 
surfactant.  Prod,  range:  Confidential. 

P 88-2294 

Manufacturer  Ethyl  Corporation. 

Chemical.  (S)  Branched  hexenes. 
octenes,  decenes,  dodecenes, 
tetradecenes,  hexadecenes. 
octadecenes,  eicosense,  docosenes. 
tetracosenes,  hexacosenes,  octacosenes 
and  acontens. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:  LD 
50  >10  g/kg  species(Rat).  Acute  dermal 
toxicity:  ID  50  >  10  g/kg  species 


BEST  COPY  AVAILABLE 


45556 


Federal  Register  /  Vol.  53,  No.  218  /  Thursday.  November  10,  1986  /  Notices 


Federal  Register  /  Vol.  53.  No.  218  /  Thursday,  November  10.  1966  /  Notices 45557 


(Rabbit).  Inhalation  toxicity:  LC50  33,400 
ppm  4  hr.  specie9(Rats). 

P 88-2295 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Branched  hexenes. 
octenes,  decenes,  dodecenes, 
tetradecenes,  hexadecenes, 
octadecenes,  eiocosenes,  docosenes, 
tetracosenes,  hexacosenes,  octacosenes 
and  triacontenes. 

Use/Production.  [G]  Chemical 
intermediates.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:  LD 
50  >10  g/kg  species  (Rat).  Acute  dermal 
toxicity:  LD  50  >10  g/kg  species 
(Rabbit).  Inhalation  toxicity:  LC50  33,400 
ppm  4hr.  species  (Rats). 

P8&-2296 

Manufacturer.  Confidential. 

Chemical.  (S)  Phenol, 
formaldehyde.methyl  d- 
glucopyranoside. 

Use/Production.  (S)  Thermosetting 
binder.  Prod,  range:  Confidential. 

P 88-2297 

Manufacturer.  Confidential. 

Chemical.  (S)  Phenol; 
formaldehyde.ethylene  glycol.cresol. 

Use/Production.  (S)  Thermosetting 
binder.  Prod,  range:  Confidential. 

P 88-2298 

Manufacturer.  Confidential. 

Chemical.  (S)  Phenol, 
formaldehyde.propylene  glycol.cresol. 

Use/Praduction.  (S)  Thermosetting 
binder.  Prod,  range:  Confidential. 

P 88-2299 

Manufacturer.  Confidential. 

Chemical.  (G)  Ammonium  salt  of 
carboxy  functional  acrylic  polymer. 

Use/Production.  (S)  Temporary 
coating.  Prod,  range:  Confidential. 

F 88-2300 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxysilane 
terminated  polyesther  polymer. 

Use/Production.  (S)  Polymer  for 
adhesives  &  sealants.  Prod,  range: 
200.000-750,000  kg/yr. 

P  88-2301 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (G)  Coluene  diisocyanate 
terminated  polyether  urethane. 

Use /Production.  (S)  Polymer  for 
sealants,  adhesives  &  encapsulants. 
Prod,  range:  51.000-100,000  kg/yr. 

P 88-2302 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxysilane 

terminated  polyether  polymer. 


Use/Production.  (S)  Polymer  for 
adhesive  &  sealants.  Prod,  range: 
200,000-750,000  kg/yr. 

P8&-2303 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Polynigr  of:  polyether 
polyol,  toluene  diisocyanate,  and  2- 
propen-1-ol;  polymer  of: 
poly(oxy(methyl-l,2-ethanediyl)),alpha, 
alpha'-(l-methyl-l,2- 
ethanediyl)bis(omega-hydroxy-,toluene 
diisocyante,  2-propen-l-ol;  ethanethiol 
2,2'-(l,2-ethanediyl  bis(oxy. 

Use /Production.  (S)  Polymer  for 
sealants/adhesives.  Prod,  range: 
700.000-1,000,000  kg/yr. 

P  88-2304 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Polymer  of:  oxirane, 
methyl-,  polymer  with  oxirane,  ether 
with  1,2,3-propanetriol-toluene 
diisocyanate  and  2-propen-l-ol  Polymer 
of;. 

Use/Prcducticn.  (S)  Polymer  for 
manufacturer  of  sealants  &  adhesives. 
Prod,  range:  200,000-400.000  kg/yr. 

P 88-2305 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (S)  Polymer  of:  Oxirane. 
methyl-,  polymer  with  oxirane  ether 
with  1  '',,3-propanetriol-toluene 
diisocyanate  and  2-propen-l-ol;  Polymer 
of:poly(oxy(methyl-l,2-ethanediyl), 
alpha  alpha-(l-methyl-l,2- 
ethanediyls)bis(omega-hydroxy-, 
toluene  diisocyanate  and  10-propen-l-ol. 

Use /Production.  (S)  Polymer  for 
sealants  &  adhesives.  Prod,  range: 
200,000-100,000  kg/yr. 

P 88-2306 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Poly(oxy(methyl-l,2- 
ethanediyl)).  alpha,  alpha'-{methyl-l,2- 
ethanediyljbis;  (omega-hydroxy-  toluene 
diisocyante;  2-propen-l-ol. 

Use/Production.  (S)  Intermediate  for 
polymer  production.  Prod,  range: 
550,000-«00,000  kg/yr. 

P  88-2307 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  4,7-diamino-9-hydroxy- 
ll-oxa-l,14-bis{trimethoxysily) 
tetradecane. 

Use/Production.  (S)  Adhesive 
promoter.  Prod,  range:  1,750-3,000  kg/yr. 

P 88-2308 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 


Chemical  (S)  Polymer  of:  Oxirane, 
methyl-,  polymer  with  oxirane,  either 
with  1,2,3-propanetririol-.  toluene 
diisocyante  and  2-propen-ol:  poylmer  of: 
Poly(oxy(methyl-l,2-ethanediyl)- alpha. 

alpha'-(l-methyl-l,2- 
ethanediyl)bis(omega-hydroxy.  toluene 

diisocyante,  and  2-propen-l-ol: 
ethanthiol,  2,2,'-(l,2  ethanediyl  B. 

Use /Production.  (S)  Polymer  for 
sealants  &  adhesives.  Prod,  range: 
700,000-1.000,000  kg/yr. 

P  88-2309 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Oxirane  methyl, 
polymer  with  oxirane,  ether  with  1,2,3- 
propanetriol-;  toluene  diisocyanate;  2- 
propen-1-ol. 

Use/Production.  (S)  Intermediate  for 
polymer  production.  Prod,  range: 
500,000-800,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  species  (Rat). 

P  88-2310 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (S)  Polymer  of:  Oxirane, 
methyl-,  polymer  with  oxirane,  ether 
with  1,2,3-propanetriol-,  toluene  and  2- 
propen-1-ol;  Poly(oxomethyl-l,2- 
ethanediyl)  alpha-hydro-omega- 
hydroxy-,  toluene  diisocyante,  and  2- 
propen-l-ol. 

Use/Production.  (S)  Polymer  for 
sealants  &  adhesives.  Prod,  range; 
7,000,000-1,000,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  species  (Rat). 

P  88-2311 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (S)  Polymer  of:  Polyester 
polyol.  Toluene  diisocyanate  and  2- 
propen-1-ol;  Poly(oxy(melhyl-l,2- 
ethanedyl,  alpha-hydro-omega-hydroxy- 
toluene  diisocyanate,  and  2-propen-l-ol. 

Use/Production.  (S)  Polymer  for 
sealants  &  adhesives.  Prod,  range: 
700,000-1,000,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species(Rat). 

P  88-2312 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Polymer  of:  Polyether 
polyol;  toluene  diisocyanate,  and  2- 
propen-1-ol;  Polymer  of: 
Poly{oxy(methyl-l;2-ethanediyl.  alpha, 
alpha'-(l-methyl-l,  2-ethanediyl)bis 
(omega-hdroxy-,  toluene  diisocyanate 
and  2-propen-l-ol. 


Use/Production.  (S)  Polymer  for 
sealants  &  adhesives.  Prod,  range: 
200,000-400.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >16g/kg  8pecie8(RAT). 

P 88-2313 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Poly(oxy{methyl-l,2- 
ethanediyl).  alpha-hydro-omega-hydro-; 
toluene  diisocyanate;  2-propen-l-oI. 

Use /Production.  (S)  Intermediate  for 
polymer  production.  Prod,  range: 
550,000-800.000  kg/yr. 

P  88-2314 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (G)  Ethanethiol,  2,2'diiobis-. 

Use /Production.  (S)  Polymer  for 
sealants  &  adhesives.  Prod,  range: 
200,000-400,000  kg/yr. 

P  88-2315 

Manufacturer.  Products  Research  h 
Chemical  Corporation. 

Chemical  (S)  Polyether  polyol; 
toluene  diisocyanate;  2-propen-l-ol. 

Use/Production.  (S)  Intermediate  for 
polymer  production.  Prod,  range: 
500,000-800,000  kg/yr. 

P  88-2316 

Manufacturer  Confidential. 

Chemical  (G)  Substituted  alkenoic 
amide  polymer  with  alkylalkenoates. 

Use /Production.  (G)  Pigment  binder. 
Prod  range:  Confidential. 

P  88-2317 

Manufacturer.  Confidential. 

Chemical  (G)  Alkenoic  acid  polymer 
with  alkyalkenoate,  carbomonocycHc 
alkene  and  alkyl  alkenamide,  compound 
with  alkylaminoalkanol. 

Use/Production.  (S)  Enhances  binding 
properties  of  pigments.  Prod,  range: 
Confidential. 

P  88-2318 

Manufacturer.  Confidential. 

Chemical.  (G)  polymer  from:  polyester 
polyol  with  alkyl  and  carbomon-cyclic 
cyanates  and  salt  of  aminoalkenoic 
acid. 

Use/Production.  (S)  Leather 
fininshing.  Prod,  range:  Confidential. 

Toxicity  Data.  Inhalation  toxicity: 
LC50  50  mg/l  species  (Golden  orfe). 

P  88-2319 

Manufacturer.  Confidential. 

Chemical  (G)  Aromatic  polyester/ 
polyether. 

Use/Producti(Ht.  (G)  Dispersivety 
applied  coating.  Prod,  range:  25.000- 
150,000  kg/yr. 


P88-2320 

Manufacturer.  Confidential. 
Chemical  (G)  Polyaromatic. 
Use/Production.  (G)  Openly  used 
industrial  coating.  Prod,  range:  600  kg/ 

yr- 

P  88-2321 

Manufacturer.  Confidential. 

Chemical  (G)  Aryl  polyether. 

Use/Production.  (G)  Industrial  coating 
with  open  use.  Prod,  range:  100.000- 
1.000,000  kg/yr. 

P  88-2322 

Manufacturer.  Confidential. 

Chemical  (G)  Acid  functional 
polyester  resion  of  neopentyl  glycol. 

Use/Production.  (G)  Binder  for 
exterior  coating  for  containers.  Prod. 
range:  100,000-1,000,000  kg/yr. 

P  88-2323 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurea. 

Use/Production.  (G)  Component  of 
industrial  coating  system.  Prod,  range 
10.000-100.000  kg/yr. 

P  88-2324 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurea. 

Use/Production.  (G)  Component  of 
industrial  coating  system.  Prod,  range: 
10,000-100,000  kg/yr. 

P  88-2325 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurea. 

Use/Production.  (G)  Component  of 
industrial  coating  system.  Prod,  range: 
10.000-loaOOO  kg/yr. 

P  88-2326 

Manufacturer  Confidential. 

Chemical  (G)  Polyurea. 

Use/Production.  (G)  Component  of 
industrial  coating  system.  Prod,  range: 
10,000-100,000  kg/yr. 

P  88-2327 

Manufacturer  Confidential. 

Chemical.  (G)  Functional  polymer  of 
mixed  acrylate  and  metacryiate  based 
monomers. 

Use/Production.  (G)  Industrial 
coatings  with  an  open  use.  Prod,  range: 
277,500-555.000  kg/yr. 

P  88-2328 

Manufacturer.  Confidential. 

Chemical  (G)  Styrenated 
methacrylate. 

Use/Production.  (G)  Coating 
dispersive  use.  Prod,  range:  5,000-10,000 
kg/yr. 

P  88-2329 

Manufacturer.  Confidential. 


Chemical  (G)  Styrenated  polyacrylate 
polymethacrylate. 

Use/Production.  (G)  Coating 
(dispersive  use).  Prod,  ranse:  10.000- 
71.000  kg/yr. 

P  88-2330 

Manufacturer.  Confidential. 

Chemical  (G)  Amine-modified  epoxy 
resin. 

Use/Production.  (G)  Industrial  paint 
product.  Prod,  range:  1,000.000-3.000,000 
kg/yr. 

Date:  October  27, 1988. 
Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  88-25938  Filed  11-9-88:  8:45  am) 

BILUNG  COOE  UeO-SO-ll 


I OPTS-5 1715;  FRL-3473-6 1 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiuw 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacturp  notices  are 
discussed  in  the  final  rule  published  in 
the  Fefleral  Register  of  May  13, 1963  (48 
FR  21722).  This  notice  announces  receipt 
of  one  hundred  sixty-six  such  PMNs  and 
provides  a  summary  of  each. 

DATES:  Close  of  Review  Periods: 

P  88-1926.  88-1927— November  30. 1988; 

P  88-1928.  88-1929.  88-1932,  88-1933,  88- 
1934,  88-1935,  88-1936,  88-1937,  88- 
1938,  88-1939.  88-1940.  86-1941— 
December  4. 1988; 

P  88-1942,  88-1943,  88-1944,  88-1945.  88- 
1946.  B8-1947.  88-1948.  88-1949,  88- 
1950,  88-1951.  88-1952.  88-1953.  88- 
1954.  88-1955,  88-1956.  88-1957,  86- 
1958,  86-1959.  86-1960.  86-1962,  86- 
1963,  88-1964.  88-1965,  88-1966,  86- 
1967,  88-1968,  88-1969,  88-197a  88- 
1966.  88-1971.  88-1972.  88-1973.  88- 
1974 — December  5, 1988; 

P  88-1976, 88-1977. 88-197a  88-1979.  88- 
1980.  88-1981.  88-1982.  88-1983,  88- 
1984.  88-1985,  88-1986— Decenfjber  6. 
1988; 

P  88-1987.  88-1988,  88-1989,  88-1990.  86- 
1991.  88-1992,  88-1993— Decenriier  7. 
1988: 
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P  88-1994,  88-1995.  88-1996.  88-1997  88- 
1999,  88-2000.  88-2001,  88-2002,  88- 
2003— December  10. 1888: 
P  88-2004,  88-2005.  88-2006.  88-2007  8ft- 
2008.  88-2009.  88-2010,  88-2011.  88- 
2012.  8ft-2013.  88-2014.  88-2015  88- 
2016.  88-2017.  88-2018.  88-2019.  88- 
2020.  88-2021.  88-2022.  88-2023.  88- 
2024.  88-2025,  88-2026.  88-2028— 
December  11. 1988; 
P  88-2029.  88-2030.  88-2031.  88-2032. 
88-2033,  88-2034,  88-2035,  88-^2036,  88- 
2037,  88-2038,  88-2039,  88-2040.  88-2041 
88-2042,  88-2043.  88-2044.  88-2045.  88- 
2046.  88-2047.  88-2048.  88-2049.  88- 
2050— December  12. 1988; 
P  88-2051.  88-2052.  88-2053.  8ft-2054,  88- 
2055.  88-2056,  88-2057.  88-2058.  88- 
2059.  88-2060.  88-2061.  88-2062  88- 
2063.  88-2064.  88-2065.  88-2066— 
December  13, 1988; 
P  88-2067.  88-2068.  88-2069.  88-2070.  88- 
2071,  88-2073,  88-2074,  88-2075,  88- 
2076,  88-2077.  88-2078,  88-2079,  88- 
2080,  88-2081.  88-2082— December  14. 
1988; 
P  88-2083,  88-2084.  88-2085.  88-2086,  88- 

2087— December  17. 1988; 
P  88-2088— December  19, 1988; 
P  88-2089.  88-2090.  88-2091— December 

17. 1988; 
P  88-2092— December  19. 1988; 
P  88-2095,  88-2096.  88-2097.  88-2098.  88- 
2099.  88-2100— December  18. 1988. 
Written  comments  by: 
P  88-1926,  88-1927— October  31, 1988; 
P  88-1928,  88-1929,  88-1932,  88-1933,  88- 
1934,  88-1935.  88-1936.  88-1937.  88- 
1938.  88-1939,  88-1940,  88-1941— 
November  4, 1988; 
P  88-1942,  88-1943,  88-1944,  88-1945,  88- 
1946,  88-1947,  88-1948.  88-1949,  88- 
1950,  88-1951.  88-1952,  88-1953,  88- 
1954,  88-1955,  88-1956,  88-1957,  88- 
1958,  88-1959,  88-1960.  88-1962.  88- 
1963.  88-1964.  88-1965.  88-1966,  88- 
1967.  88-1968,  88-1969,  88-1970,  88- 
1971,  88-1972.  88-1973.  88-1974— 
November  5. 1988; 
P  88-1976.  88-1977.  88-1978.  88-1979.  88- 
1980.  88-1981.  88-1982.  88-1983.  88- 
1984.  88-1985,  88-1986— November  6, 
1988; 
P  88-1987,  88-1988,  88-1989,  88-1990,  88- 
1991,  88-1992,  88-1993— November  7, 
1988; 
P  88-1994,  88-1995,  88-1996,  88-1997.  88- 
1999,  88-2000,  88-2001,  88-2002,  88- 
2003— November  10, 1988; 
P  88-2004.  88-2005.  88-2006.  88-2007.  88- 
2008.  88-2009.  88-2010.  88-2011.  88- 
2012.  88-2013.  88-2014.  88-2015.  88- 
2016.  88-2017.  88-2018.  88-2019.  88- 
2020.  88-2021,  88-2022,  88-2023,  88- 
2024.  88-2025.  88-2028.  88-2028— 
November  11. 1988; 
P  88-2029.  88-2030,  88-2031.  88-2032.  88- 
2033.  88-2034,  88-2035,  88-2036,  88- 


2037.  88-2038.  88-2039.  88-2C40.  88- 
2041.  88-2042.  88-2043.  88-2044,  88- 
2045.  88-2046.  88-2047,  88-2048,  88- 
2049.  8&-20SO— November  12. 1988; 
P  88-2051.  88-2052.  88-2053,  88-2054,  88- 
2055,  88-2056.  88-2057,  88-2058,  88- 
2059.  88-2060,  88-2061,  88-2062,  88- 
2063.  88-2064,  88-2065,  88-2066— 
November  13, 1988; 
P  88-2067,  88-2068,  88-2069,  88-2070,  88- 
2071,  88-2073,  88-2074.  88-2075.  88- 
2076,  88-2077.  88-2078.  88-2079.  88- 
2080,  88-2081.  88-2082— November  14. 
1988; 
P  88-2083.  88-2084.  88-2085.  88-2086,  88- 

2087— November  17. 1988; 
P  88-2088— November  19, 1988; 
P  88-2089,  88-2090,  88-2091 — November 

17. 1988; 
P  88-2092— November  19. 1988; 
P  88-2095.  88-2096.  88-2097.  88-2098.  88- 

2099.  88-2100— November  18. 1988. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51715]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  L-100.  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1305. 
FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street  SW.,  Washington.  DC  20460.  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P  88-1926 

Manufacturer  Confidential. 

Chemical.  (G)  Functionalized 
polyurethane  polyester. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  96.000-289,000 
kg/yr. 

F  88-1927 

Manufacturer  Confidential. 

Chemical.  (G)  Functionalized 
polyester  polyacrylate. 

Use/Production.  (G)  Industrial  coating 
(dispersed  use).  Prod,  range:  250.000- 
750,000  kg/yr. 

P 88-1928 

Manufacturer  Confidential. 


Chemical.  (G)  Sulfonamides  of 
isoindolyl  derivative  of  aromatic 
heterocycle. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1929 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  acrylate 
terpolymer. 

Use/Production.  [G]  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1932 

Manufacturer  Confidential. 

Chemical.  (G)  Sulfonyl  chloride  of 
mono-  and  di-substituted  heterocyclic 
compound. 

Use/Production.  (G)  Isolated 
intermediate.  Prod,  range:  Confidential. 

P 88-1933 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly(alkyl 
methacrylate-succinicjalkyl  imides. 

Use/Production.  (G)  Fuel  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  2,000  mg/kg 
species  (Rat).  Mutagenicity:  negative. 

P  88-1934 

Manufacturer.  Confidential. 

Chemical.  (G)  Sodium  thiosulfate 
derivative  of  a  sulfur  dye. 

Use/Production.  (S)  Powder  dye  (for 
cellulosic  fibers).  Prod,  range: 
Confidential. 

P  88-1935 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of  a 
substituted  copper  phthalocyanine  and 
sodium,  oxidized. 

Use/Production.  (S)  Intermediate 
further  chemical  manufacture.  Prod, 
range:  Confidential. 

P 88-1936 

Manufacturer  Sandoz  Chemicals 
Corporation. 

Chemical.  (S)  Reaction  product  of  5- 
((4-hydroxyphenyl)amino)-8- 
(phenylamino)-l-naphthalenesulfonic 
acid,  with  sodium  sulfide  (Na2)(Sx)). 
oxidized;  C.I.  53571. 

Use/Production.  (S)  Dye  intermediate 
(for  further  chemical  manufacture).  Prod, 
range:  Confidential. 

P  88-1937 

Manufacturer  Confidential. 

Chemical  (G)  Substituted  2- 
nitrobenzenesulfonamide. 

Use/Production.  (S)  Intermediate  for 
further  chemical  manufacture.  Prod, 
range:  Confidential. 


F 88-1938 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  2- 
aminobenzenesulfonamide. 

Use/Production.  (S)  Intermediate  for 
further  chemical  manufacture.  Prod, 
range:  Confidential. 

P  88-1939 

Manufacturer  Confidential. 

Chemical  (G)  Substituted 
benzenesulfonamide-2-(substituted 
hydroxynaphthalene  sulfonic  acid)azo-. 
sodium  salt. 

Use/Production.  (S)  Powder  dye  (for 
nylon  fibers).  Prod,  range:  Confidential. 

P 88-1940 

Manufacturer  Sandoz  Chemicals 
Corporation. 

Chemical  (G)  N-Substituted 
octadecanamide. 

Use/Production.  (S)  Emulsifier  (for 
surface  coating).  Prod,  range: 
Confidential. 

P 88-1941 

Importer.  Confidential. 

Chemical  (G)  Substituted  piperidine. 

Use/Import.  (S)  Light  stabilizer  for 
automotive  paint.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,00('  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-1942 

Manufacturer  Confidential. 
Chemical  (G)  Ester-aldehyde. 
Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 88-1943 

Manufacturer  Confidential. 
Chemical  (G)  Ester-aldehyde. 
Use/Production.  (G)  Coating.  Prod. 
range:  Confidential. 

P 88-1944 

Importer  Roure.  Inc. 

Chemical  (S)  Acetylated  cedrus 
terpenes. 

Use/Import.  (S)  Ingredient  in 
fragrances,  cosmetics,  household 
products.  Import  range:  400-500  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2.5  g/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
sensitization:  negative  species  (Guinea 
pig).  Phototoxicity:  negative  species 
(Guinea  pig). 

P 88-1945 

Manufacturer.  Confidential. 
Chemical.  (G)  MDI  prepolymer. 
Use/Production.  (G)  Elastomer.  Prod, 
range:  Confidential. 


P 88-1946 

Importer.  Confidential. 

Chemical  (G)  Salt  of  substituted 
naphthalene  disulfonic  acid. 

Use/Import.  (G)  Colorant.  Import 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.000  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). . 

P 88-1947 

Importer  Huls  America  Inc. 

Chemical.  (S)  Piperidine.  l-acetyl-4-(3- 
dodecyl-2.5-doxo-l-pyrrolidinyl)-2.2.6.6- 
tetratmethyl. 

Use/Import.  (S)  Light  stabilizer  for 
plastics  lacquers  and  coating.  Import 
range:  3,000-30.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  3.000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  strong  species  (Rabbit). 

P 88-1948 

Importer.  E.I.  Du  Pont  De  Nemours  & 
Company,  Inc. 

Chemical.  (G)  Copolyester. 

Use/Import.  (G)  Molded  and  extruded 
goods.  Import  range:  Confidential. 

P  88-1949 

Importer  E.I.  Du  Pont  De  Nemours  & 
Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Import.  (G)  Molded  and  extruded 
goods.  Import  range.  Confidential. 

P 88-1950 

Importer  E.I.  Du  Pont  De  Nemours  & 
Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Import.  (G)  Liner  and  film.  Import 
range:  Confidential. 

P  88-1951 

Importer.  E.I.  Du  Pont  De  Nemours  & 
Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Import.  (G)  Liner  and  film.  Import 
range:  Confidential. 

P  88-1952  -. 

Manufacturer.  Confidential. 

Chemical  (3)  2-Butane  acid.  4-chloro- 
4-oxo-ethyl  ester. 

Use/Production.  (S)  Part  of  a 
polyether  ester.  Prod,  range:  16,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  810  mg/yr.  Acute  dermal  toxicity: 
LD50 1.410  mg/kg  species  (Rabbit).  Eye 
irritation:  strong  species  (Rabbit).  Skin 
irritation:  strong  species  (Rabbit). 

P 88-1953 

Importer.  Confidential. 
Chemical  (G)  Acrylate  vinylidene 
chloride  copolymer. 


Use/Import.  (G)  Binder.  Import  range: 
Confidential. 

P 88-1954 

Manufacturer  Confidential. 

Chemical.  (G)  Alkenoic  acid  polymer 
with  alkene,  carbomononcyclic  alkene. 
alkenylnitrile.  and  alkylalkenylamide. 

Use/Production.  (S)  Leather  finishing. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 

P  88-1955 

Manufacturer.  Confidential. 

Chemical  (G)  Heteromonocyclic 
derivative  of  a  substituted 
oxoalkanamide.  alkanoate. 

Use/Production.  (S)  Paper  dye.  Prod, 
range:  Confidential. 

P  88-1956 

Manufacturer  Milliken  &  Company. 

Chemical.  (G)  Alkyl  capped 
polethylene  glycol  fatty  acid  ester. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1957 

Manufacturer  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Automotive  body 
patch  resin.  Prod,  range:  Confidential. 

P  88-1958 

Manufacturer.  Reilly  Tar  &  Chemical 
Corporation. 

Chemical  (S)  4-(1.2.4- 
(4H)triazol)amine. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  100  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  150  mg/kg  species 
(Rabbit).  Inhalation  toxicity:  LC50  890 
ppm/4  hr.  species  (Rat). 

P  88-1959 

Manufacturer.  Koppers  Co..  Inc. 

Chemical  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  300.000- 
500.000  kg/yr. 

P  88-1960 

Manufacturer.  Confidential. 

Chemical.  (G)  Heterocyclic  amine. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 100-200  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  1.350  mg/kg 
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species  (Rabbit).  Inhalation  toxicity: 
LC50  5,500  pmm/1.5  hr.  species  (Rats). 

P  88-1962 

Manufacturer.  Con^dential. 

Chemical.  (G)  Polyamine  amide 
derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-1963 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamine  amide 
derivative. 

Use /Production.  (G)  Chemical 
Intermediate.  Prod,  range:  ConfidentiaL 

P  88-1964 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Powdered  or  liquid 
reactive  dye  for  textiles  cellulose. 
Import  range:  Confidential. 

P8a-i%5 

Importer.  Adantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import  (S)  Powdered  or  liquid 
reactive  dye  for  textiles  cellulose. 
Import  range:  Confidential. 

P  88-1966 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Powdered  or  liguid 
reactive  dye  for  textilies  cellulose. 
Import  range:  Confidential. 

P8B-ltC7 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Powdered  or  Hquid 
reactive  dye  for  textiles  cellulose. 
Import  range:  Confidential. 

P  88-1968 

Importer.  Atlantic  hxlustries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Powdered  or  liguid 
reactive  dye  for  textiles  cellulose. 
Import  range:  Confidential. 

P  88-1969 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Powdered  or  liquid 
reactive  dye  for  textiles  cellulose. 
Import  range:  Confidential. 

P88-197V 

Importer.  Atlantic  Industries,  Inc. 
Chemical.  (C)  Substituted  aromatic 
azo  compound. 


Use/Import.  (S)  Powdered  or  liguid 
reactive  dye  for  textiles  cellulose. 
Import  range:  ConfidentiaL 

P  88-1971 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  SH-pyrazol- 
3-one-4-{2-methylphenyl)azo)-2.4- 
dihydro-5-methyl-2-phenyl. 

Use /Production.  (S)  Colorant  for 
plastics.  Prod,  range:  Confidential. 

P  88-1972 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyether  amide. 
Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1973 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyether  amide. 
Use/Production.  (G)  Open, 
nondispersive.  Prod  range:  Confidential. 

P  88-1974 

Importer  Confidential. 

Chemical  (S)  Fatty  acids,  CI6-I8 
esters  with  pentaerythritol. 

Use/Import  (S)  Lubricant  for  plastics. 
Imprt  range:  Confidential. 

P 88-1976 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyimide. 
Use /Production.  (G)  Hardening  of 
epoxy  resins.  Prod,  range:  Confidential. 

P 88-1977 

Importer.  Confidential. 

Chemical.  (G)  N-Substituted 
aminonaphthalenesulfbnic  add. 
potassium  salt. 

Use/lmporL  (S)  Intermediate  for 
further  chemical  manufacture.  Import 
range:  Confidential. 

P  88-1978 

Importer.  Confidential. 

Chemical  (G)  N-Substituted  amino 
naphthalene  sulfonic  acid,  ammonium 
salt. 

Use/Import.  (S)  Intermediate  for 
further  chemical  manufacturing.  Import 
range:  Confidential. 

P 88-1979 

Manufacturer.  Confidential. 

Chemical.  (G)  Dtethylenetriamine, 
reaction  product  with  mixed  alcohol 
propyl  epoxides. 

Use/Production.  (S)  Intermediate  for 
further  processing.  Prod,  range: 
Confidential. 

P8S-1W0 

Manufacturer.  Confidential. 

Chemical  (G)  Dimethylsulfate, 
reaction  products  with  ethoxylated, 
diethylenetriamine  racted  substituted 
epoxides. 


Use/Production.  (S)  Component  of 
leveling  agent  for  dyes.  Prod,  range: 
Confidential. 

P  88-1981 

Manufacturer.  Confidential. 

Chemical  (G)  Carboxymethylafed 
alcohol,  sodium  salt. 

Use /Production.  (S)  Intermediate  for 
further  processing,  textile  industry.  Prod. 
range:  Confidential. 

P  88-1982  ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  1.2- 
epoxypropane. 

Use/Production.  (S)  Intermediate  for 
further  chemical  processing.  Prod,  range: 
Confidential. 

P 88-1983 

ImporterManufacturer  Confidential. 

Chemical  (G)  Sulfonated  substituted 
anthraquinone,  potassium  salt. 

Use/Import.  (S)  Dye  for  nylon  fibers. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >2,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P  88-1984 

Importer.  Confidential. 

Chemical  (G)  Sulfonated  substituted 
anthraquinone.  lithium  salt. 

Use/Import.  (S)  Dye  for  nylon  fibers. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (RatJ.  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-1985 

Manufacturer.  Confidential. 

Chemical.  (G)  Diethylenetriamine. 
reaction  product  with  mixed  alcohol 
propyl  epoxides,  ethylated. 

Use/Production.  (S)  tntermediate  for 
further  processing,  textile  industry.  Prqd. 
range:  Confidential.  ^'^^' 

P 88-1986 

Importer.  Confidential. 

Chemical.  (G)  Substituted  ethylated 
alkylamine. 

Use/Import.  (G]  Leveling  agent  for  the 
dyeing  of  wool.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-1987  "^ 

Importer.  ConfidentiaL 
CbemicaL  (G)  Substituted-substituted- 
substituted-benzene  polymer, 


aminomethylated,  chloromethane 
quartemized,  chloride. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:  LD 
50  5.0  g/kg  species  (Rat). 

P  88-1988 

Importer  Confidential. 

Chemical  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  trimethylammonium 
quartemized,  hydroxide. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.8  g/kg  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Skin  irritation:  slight  species  (Rabbit). 

P 88-1989 

Importer.  Confidential. 
Chemical.  (G)  Polyacrylate  resin. 
Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

P  88-1990 

Manufacturer  Confidential. 
Chemical  (G)  Polyacrylate  resin. 
Use/Production.  (G)  Paint.  Prod  range: 
Confidential. 

P 88-1991 

Manufacturer  Confidential. 

Chemical  (G)  Polymer  of  ethenyl 
benzene.  2-methyl-2-propenoic  acid 
hydroxalkyd  esten  propenoic  acid  and 
oxirane  compound  with  chain  transfer 
agent  and  initiator. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P8»-1992 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  of  ethenyl 
benzene;  2-methyl-2-propenoic  acid 
hydroxyalkyl  ester;  and  propenoic  acid 
with  chain  transfer  agent  and  initiator. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  88-1993 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  modified 
oleoresinous  varnish. 

Use /Production.  (G)  Chemical- 
resistant  clear  coating.  Prod,  range: 
Confidential. 

P  88-1994 

Importer.  Confidential. 

Chemical  (G)  Substituted  sulfonated 
nickel  phthalocyanine,  sodium  salt. 

Use/Import.  (S)  Dye  for  cellulosic 
fibers.  Import  range:  ConfidenUal. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (Rabbit).  Eye  irritation:  none 


species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P  88-1995 

Manufacturer.  ConfidentiaL 

Chemical  (G) 
Dialkyldithiophosphoric  acid,  metal  salt. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1996 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  1-Octylamine,  N,  N- 
dimethyl-N-oxide. 

Use/Production.  (S)  Surface  clearing, 
personal  care.  Prod,  range:  ConfidenUal. 

P  88-1997 

Importer  Confidential. 

Chemical  (S)  l.l-Bis(4- 
hydroxyphenyl)-l-phenylethane. 
polymer  with  dichlorocarbon 
monooxide,  terminated  by  4-(ter- 
butyl)phenol. 

Use/Import.  (G)  Binder  resin.  Import 
range:  Confidential. 

P 88-1999 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  phenol, 
metal  salt. 

Use/Production.  (S)  Coating 
component  of  carbonless  copy  paper. 
Prod,  range:  Confidenfial. 

P  88-2000 

Manufacturer  Confidential. 

Chemical  (G)  Substituted  phenol 
alkaline  salt. 

Use /Production.  (S)  Coating 
component  of  carbonless  copy  paper. 
Prod,  range:  Confidential. 

P88-2001 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  phenol, 
metal  salt. 

Use /Production.  (S)  Coating 
component  of  carbonless  copy  paper. 
Prod,  range:  Confidential. 

P88-2002 

Importer.  Emser  Industries,  a  division 
of  EMS-Amer 

Chemical  (S)  1.6-Hexane- 
diglycidylether. 

Use/Import.  (S)  Reactive  diluent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  8.500  mg/ky  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  4.900  mg/yr 
species  (Rabbit).  Skin  irritation:  slight 
species  (Rabbit).  Mutagenicity:  positive. 

P  86-2003 

Manufacturer.  Confidential. 


Chemical.  (S)  Rosin.  fumaratedL 
polymer  with  p-tert-butyl-phenoL 
formaldehyde,  pentaerythritol  and 
glycerol. 

Use/Production.  (G)  Resin  for  oils. 
Prod,  range:  Confidential. 

P 88-2004 

Importer.  Confidential. 

Chemical  (S) 
Bi8(8ub8tituted)heteropolycyclicdiione. 

Use/Import.  (S)  Protective  of  polymers 
against  U.V.  radiation.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  species  (Rat). 

P88-2005 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical.  (G)  Thermoplastic 
polyamide. 

Use/Import.  (S)  Hot  melt  adhesive 
(electronics  industry).  Import  range: 
Confidential. 

P88-2006 

Importer.  Reichhold  Chemicals,  Inc. 

Chemical.  (G)  Polyurethane. 

Use/Import.  (S)  Lamination  of 
packaging  materials.  Import  range: 
Confidential. 

P88-2007 

Importer.  Confidential. 

Chemical.  (G)  Alkylamine. 

Use/Import.  (S)  Manufacture  of  all  an 
agricultural  Chemical.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  486  mg/kg  species  (Rat).  Inhalation 
toxicity:  LC50  5.2-6f  mg/l  (4hr.)  species 
(Rabbit). 

P88-2006 

Manufacturer.  Confidential. 
Chemical.  (G)  Carboxylic  acid  easier. 
Use/Production.  (S)  Lubricant  base. 
Prod,  range:  Confidential. 

P88-200g 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenylether  of 
alkanetriol  polymer. 

Use/Production.  (S)  Paper  auxiliaries. 
Prod,  range:  ConfidenUal. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >2,000  mg/kg  species  (Rat).  Skin 
irritaUon:  moderate  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-2010 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane 
polysiloxane  blocked  copolymer. 

Use /Production.  (G)  Additive  coating. 
Prod,  range:  ConfidenUal. 
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P 88-2011 

Importer.  Huls  America  Inc. 

Chemical.  (S)  Ethane,  homopolymer 
and  paraffin  waxes,  calcium  [^scher- 
tropsch  process]  oxidized,  mixed 
hydroxide,  partially  saponified. 

Use/Import.  (S)  Compound  in  dry- 
bright  emulsion.  Inyjort  range:  50.000- 
100,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >'3,000mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50.  Eye  Irritation: 
none  species  (rabbitl.  Skin  irritation: 
negligible  species  [Rabbit). 

P  88-2012 

Manufacturer.  The  Goodyear  Tire  & 
Rubber  Company. 

Chemical.  (G)  Substituted  carboxylic 
acid  alkene  diol  polyester  . 

Use /Production.  (S)  Containers 
packages  cord,  gage  sheeting.  Prod, 
range:  50,000-750,000  kg/yr. 

P 88-2013 

Manufacturer.  NL  Chemicals. 

Chemical.  (G)  Polyester. 

Use/Production.  (G)  Polyester  (open, 
non-dispersive  use).  Ftod.  range: 
Confidential. 

P 88-2014 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
hydrolyzed. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P 88-2015 

Importer.  Confidential 

ChemicaL{G)  Substituted-substituted- 
substituted-benezene  polymer 
hydrolyzed. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P8a-2016 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benezene  polymer, 
hydrolyzed. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  ConfidientiaL 

P  88-2017 

Importer.  Confidential. 

Chemical.  (S)  Substituted-substituted- 
substituted-benezene  polymer, 
hydrolyzed. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P 88-2018 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substitufed-benezene  polymer, 
aminosmethylated,  substituted,  partial 
sodium  salt. 


Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (Rabbit).  Skin  hritation:  slight 
species  (Rabbit). 

P 88-2019 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benezene 
polymeraminomethylated,  dimethylated. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation:  slight 
species  [Rabbit). 

P8>-202e 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
Bubstituted-benezene  polymer, 
aminomethylated. 

Use /Production.  (GJ  Open, 
nondispersive.  Proi  range:  Confidential. 

P 88-2021 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituled- 
substituted-benzene  aminomethylated, 
dimethylated,  partially  chloromethane 
quartemized,  partial  chloride  salt. 

Use/Import.  (G)  Open,  nondispersive. 
import  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation:  slight 
species  (Rabbit). 

P 88-2022 

Manufacturer.  EJ.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Chlorofluorocarbon. 

Use/Production.  (S)  Oiemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2023 

Importer.  Emser  Industries,  a  Div.  of 
EMS-Amer. 

Chemical.  (S)  Caprolactam-isocyanic 
acid,  polymethylenepolyphenlene  ester- 
adduct. 

Use/Import.  (G)  Reactive  hot  melt 
adhesive.  Import  range:  Confidential. 

P 88-2024 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (S)  Resin  for 
manufacture  of  industrial  coating.  Prod, 
range:  Confidential. 

P88-2a25 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functionalized 
olefin  polymer. 

Use/Production.  (G)  Petroleum 
additive.  Prod,  range:  Confidential. 

Toxicity  Date.  Acute  oral  toxicity: 
LD50  10  g/kg  species  (Rat). 


P88-2028 

Manufacturer.  Confidential. 

Chemical  (G)  Amine  functionalized 
olefin  polymer. 

Use/Production.  (G)  Petroleum 
additive.  Prod,  range:  Confidential 

P  88-2028 

Importer.  Reichhold  Chemicals  Inc. 

Chemical.  (G)  Polyurethane. 

Use/Production.  (S)  Laminating 
adhesive  for  packaging  materials. 
Import  range:  Confidendal. 

P88-2029 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer,  reacted 
with  a  substituted  amine. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P88-2e30 

Importer.  Confidential. 

Chemical  (G)  Substituted-substituted- 
substituted-benzene  polymer,  reacted 
with  a  substituted  amine,  quartemized 
chloride  salt. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Date.  Acute  oral  toxicity: 
LD50  5.0  g/kg  species  (Rat). 

P 88-2031 

Importer.  Confidential. 

Chemical  (G)  Substituted-substituted- 
substituted-benzene  polymer,  reacted 
with  a  substituted  amine,  partially 
quartemized,  partial  chloride  salt. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Date.  Acute  oral  toxicity: 
LD50  5.0  g/kg  species  (Rat). 

P88-2032 

Importer.  ConfidentiaL 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
hydrolyzed. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Date.  Acute  oral  toxicity: 
LD50  >5.0  g/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  moderate  species  (Rabbit). 

P  88-2033 

Importer.  ConfidentiaL 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  borate. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P88-2B34 

Importer.  Confidential 


Chemical  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  molybdate. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P 88-2035 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  nitrate. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-2036 

Importer.  Confidential. 

Chemical  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  phosphate. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-2037 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  reacted  with  an 
organic  zinc  salt. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-2038 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated  reacted  with  an 
organic  copper  salt. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P 88-2039 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  reacted  on  with  an 
organic  iron  salt. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P88-^2040 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  reacted  with  an 
organic  magnesese  sale. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-2041 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substiluted- 
substituted-benzene  polymer. 
aminomethylated  reacted  with  an 
organic  carbamide. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-2042 

Importer  Confidential. 


Chemical  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  quartemized,  chloride 
salt. 

Use /Import.  (G)  Open,  nondispersive. 
Import  rang*:  Confidential. 

P  88-2043 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer, 
aminomethylated,  dimethylated, 
quartemized,  chloride  salt. 

Use/Import  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-2044 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
acid. 

Use/Production.  (S)  Flow  modifier  for 
powder  coatings.  Prod,  range:  10,000- 
100,000  kg/yr. 

P88-2045 

Manufacturer.  Confidential. 

Chemical  (G)  Ahphatic  polyester 
acid. 

Use/Production.  (S)  Flow  modifier  for 
powder  coatings.  Prod,  range:  10.000- 
100,000  kg/yr. 

P88-2046 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  polyester 
acid. 

Use/Production.  (S)  Flow  modifier  for 
power  coatings.  Prod,  range:  10,000- 
100,000  kg/yr. 

P 88-2047 

Manufacturer.  Confidential. 

Chemical  (G)  Methacrylate  acrylic 
polymer. 

Use/Production.  (S)  Resin  for  coil 
coatings.  Prod,  range:  50a000-l,00a000 
kg/yr. 

P  88-2048 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrenated 
polymer. 

Use/Production.  (S)  Interior  container 
coating.  Prod,  range:  8.330-4,160  kg/yr. 

P  88-2049 

Manufacturer.  Confidential. 

Chemical.  (G)  Alcoholic  polyimide 
urethane. 

Use/Production.  (G)  Coating 
(industrial,  dispersive  use).  Prod,  range: 
10.000-60.000  kg/yr. 

P  88-2050 

Importer.  Confidential. 

Chemical.  (G)  Fluorinated  acrylic 
ester  copolymer. 

Use/Import.  (G)  Coatmg  resin.  Import 
range:  Confidential 


F  88-2051 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  phthaUc 
anhydride. 

Use/Production.  (G)  Polymer 
intermediate.  Prod,  range:  Confidential. 

P8&-2052 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  perylene 
tetracarboxylic  acid  bis-arylimide. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  ConfidentiaL 

P88-2053 

Manufacturer.  Confidential. 

Chemical  (G)  Perylene 
tetracarboxylic  acid  bis-arylimide. 

Use /Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 88-2054 

Importer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Import.  (S)  Coating,  modifier  for 
coatings.  Import  range:  Confidential. 

P88-2055 

Importer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Import.  (S)  Coating,  modifier  for 
coatings.  Import  range:  Confidential. 

P8S-2056 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use /Production.  (S)  Coating,  modifier 
for  coatings.  Prod,  range:  Confidential. 

P  88-2057 

Importer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Import.  (S)  Coatings.  Import 
range:  Confidential. 

P88-2058 

Importer.  ConfidentiaL 

Chemical  (G)  Vinyl  acrylic 
copolymer. 

Use/Import  (S)  Coatings.  Import 
range:  Confidential. 

P 88-2059 

Manufacturer.  Confidential. 

Chemical.  (G)  Neutralized  aliphatic 
aromatic  polyester. 

Use/Production.  (G)  Industrial  coating 
vehicle.  Prod,  range:  1,360-68.000  kg/yr. 

P8ft-2060 

Manufacturer.  Confidential. 
Chemical  (G)  Neutralized  aliphatic 
polyester. 
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Use/Production.  (G)  Industrial  coating 
vehicle.  Prod,  range:  1,360-68.000  kg/yr. 

P  88-2061 

Manufacturer.  Confidential. 

Chemical.  (G)  Neutralized  aliphatic 
aromatic  polyester. 

Use/Production.  (G)  Industrial  coating 
vehicle.  Prod,  range:  1.360-68.000  kg/yr. 

P  88-2062 

Manufacturer.  Confidential. 

Chemical.  (G)  Neutralized  aliphatic 
aromatic  polyester. 

Use /Production.  (G)  Industrial  coating 
vehicle.  Prod,  range:  1.360-68,000  kg/yr. 

P8a-2063 

Manufacturer.  Confidential. 

Chemicul.  (G)  Neutralized  aliphatic 
aromatic  polyester. 

Use/Production.  (G)  Industrial  coating 
vehicle.  Prod,  range:  1.360-68.000  kg/yr. 

PB8-2064 

Manufacturer.  Hi-Tek  Polymers,  Inc. 

Chemical.  (G)  Polyester  oligomer; 
reactive  diluent. 

Use/Production.  (G)  Component  of 
colorants,  inks  coatings.  Prod,  range: 
Confidential. 

P88-2065 

Manufacturer.  Hi-Tek  Polymers,  Inc. 

Chemical.  (G)  Polyester  oligoner: 
Reactive  diluent. 

Use/Production.  (G)  Component  of 
inks,  colorants,  coatings.  Prod,  range: 
Confidential. 

P 88-2066 

Importer.  Daicolor-Pope,  Inc. 

Chemical  (G)  Polyvinyl  butyral  and 
organopolysiioxane  copolymer. 

Use/  Import.  (G)  Back  coating  agent. 
Import  range:  2.000-15,000  kg/yr. 

P  88-2067 

Manufacturer.  Alco  Chemical 
Corporation. 

Chemical.  Vinyl  modified  nonionic 
surfactant. 

Use/Production.  (S)  Solids  alkyd 
modifer  for  air  dry  coatings.  Prod,  range: 
21,000-42.000  kg/yr. 

P 88-2068 

Manufacturer.  Confidential. 

Chcmioql.  (G)  Sodium  polyacrylate: 
acrylate  cojJoijmier  salt:  vinyl 
copolymer. 

Use/Production.  (G)  Thickening 
compound  for  aqueous  systems.  Prod, 
range:  Confidential. 

P 88-2069 

Manufacturer.  Confidential. 
Chemical.  (G)  Halogenated  aromatic 
polycarbonate  polymer. 


Use /Production.  (G)  Flame  retardant 
for  plastics.  Prod,  range:  Confidential. 

P 88-2070 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
polyester  resin. 

Use/Production.  (G)  Industrial  coating 
vehicle  intermediate.  Prod,  range:  1,360- 
68,000  kg/yr. 

P  88-2071 

Manufacturer.  Confidential. 

Chemical  [G]  Aliphatic  polyester  acid 
polymer. 

Use/Production.  (S)  Flow  modifier  for 
powder  coating.  Prod,  range:  10,000- 
100,000  kg/yr. 

P 88-2073 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated 
functionalized  methacryUc  polymer. 

Use/Production.  (S)  Resin  for  seam 
adhesive.  Prod,  range:  700-2,100  kg/yr. 

P 88-2074 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Polymer  for 
industrial  usage.  Prod,  range:  8,330- 
41,600  kg/>T. 

P 88-2075 

.Manufacturer.  Confidential. 

Chemical  (G)  Aromatic  polyurethane 
in  polyol. 

Use/Production.  (G)  Coating  polymer, 
nondispersive.  Prod,  range:  100,00(>- 
1.565.000  kg/yr. 

P  88-2076 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Resins  for 
coating.  Prod,  range:  Confidential. 

P 88-2077 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

P  88-2078 

Manufacturer.  Hanna  Chemical 
Coatings  Corp. 

Chemical  (G)  Saturated  polyester. 

Use/Production.  (S)  Polyester  vehicle 
for  pigmented  synthetic  coatings.  Prod, 
range:  117,000-234.000  kg/yr. 

P 88-2079 

Manufacturer.  Confidential. 
Chemical.  (G)  Blocking  catalyst. 
Use/Production.  (G)  Coating  catalyst. 
Prod,  range:  Confidential. 

P  88-2080 

Manufacturer.  Confidential. 


Chemical  (G)  Alkyd  resin. 
Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

P 88-2081 

Manufacturer.  Confidential. 

Chemical.  [C]  Isocyanate  reaction 
with  cyclic  primary  amines. 

Use/Production.  (G)  Oil  thickner. 
Prod,  range:  Confidential. 

P88-2082 

Importer.  Confidential. 

Chemical  (G)  Polyether  diol 
sulfonates. 

Use/Import.  [G]  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  5,700  mk/kg  species(Rat).  Eye 
irritation:  none  8pecies(Rabbit).  Skin 
irritation:  negligible  species(Rabbit). 

P  88-2083 

Manufacturer  Confidential. 

Chemical  (G)  Substituted 
heterocyclic  compound. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-2084 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  amino  heterocylic 
compound. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-2085 

Importer  Confidential. 

Chemical  (G)  Vinyl  acrylic 
copolymer. 

Use/Import.  (S)  Coating;  modifier 
coatings,  inks,  adhesives.  Import  range: 
Confidential. 

P 88-2086 

Importer.  Confidential. 

Chemical  [G]  Vinyl  acrylic 
copolymer. 

Use/Import.  (S)  Coatings,  modifier  for 
coatings,  inks,  adhesives.  Import  range: 
Confidential. 

P  88-2087 

Importer  Confidential. 

Chemical.  (G  )  Derivative  of  copper 
phthalocyanine. 

Use/Import.  [G]  Additives.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >16g/kg  species  (Mice).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P  88-2088 

Importer  Emser  Industries. 

Chemical.  (S)  Dodecanoic  acid, 
diester  with  2,2'-(isopropylenebis(P- 
phenylenoxyjdiethanol. 


Use/Import  (G)  Nucleating  agent. 
Import  range:  Confidential. 

P  88-2089 

Importer.  Emser  Industries. 

Chemical.  (S)  Dodecanoic  acid,(l- 
Methyllidene)bi8(4,l-phenyleneoxy-2,l- 
ethane-diyloxy-2.1-efhanediyl)-e8fer. 

Use/Import.  (G)  Nucleating  agent. 
Import  range:  Confidential. 

P8»^2090 

Importer  Emser  Industries. 

Chemical  (S)  N-tridecanoic  acid 
diester  with 

2,2'(isopropylidenebis(phenylene 
oxy)diethanol. 

Use/Import.  (G)  Nucleating  agent. 
Import  range:  Coiifidential. 

P 88-2091 

Importer  Emser  Industries. 

Chemical.  (S)  N-Tridecanoic  acid.(l- 
methylethylidene)bis(4.1-phenyleneoxy- 
2,l-ethane-diyloxy-2.1-ethanedily)-ester. 

Use/Import.  (G)  Nucleating  agent. 
Import  range:  Confidential. 

P 88-2092 

Importer  Hodogaya  Chemical  (U.S.A.) 
Inc. 

Chemical.  (S)  Ferrate(l-),;  bis(4-((5- 
chloro-2-hydroxyphenyl)azo)-3-hydroxy- 
N-phenyl-2- 

naphthalenecarboxamidato(2-))- 
.ammonium,  sodium  and  hydrogen. 

Use/Import.  (S)  Charge  controlling 
agent.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.0  g/kg  specie8(Raty).  Acute 
dermal  toxicity:  LD50  2.0  g/kg 
species(Rat8).  Eye  irritation:  none 
species{Rabbir).  Skin  irritation: 
negligible  species(Rabbit).  Mutagenicity: 
negative. 

P  88-2095 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
polyalcohol  ether  amine. 

Use /Production.  (G)  Film  forming 
resin  for  industrial  application.  Prod. 
range:  200,000-3,000.000  kg/yr. 

P  88-2096 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
polyalcohol  ether  amine. 

Use //Production.  (G)  Film  forming 
resin  for  industrial  application.  Prod, 
range:  200.0(X)-3,000,b00  kg/yr. 

P 88-2097 

Manufacturer.  Confidential. 

Chemical.  [G]  Aliphatic  aromatic 
polyalcohol  ether  amine. 

Use/Production.  (G)  Film  forming 
resin  for  industrial  application.  Prod, 
range:  200,000-3.000.000  kg/yr. 


P8ft-209e 

Manufacturer.  Confidential. 

Chemical,  (g)  Aliphatic  aromatic 
polyalcohol  ether  amine. 

Use/Production.  (G)  Film  forming 
resin  for  industrial  application.  Prod. 
range:  200.000-3,000,000  kg/yr. 

P88-2099 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
polyalcohol  ether  amine. 

Use/Production.  (G)  Film  forming 
resin  for  industrial  application.  Prod, 
range;  200,000-3,000,000  kg/yr. 

P  88-2100 

Manufacturer.  Confidential. 

Chemical.  (G)  Cationic  terpolymer  of 
acrylamide. 

Use/Production.  (S)  Water 
clarification.  Prod,  range:  Confidential. 

Dated:  October  27, 1988. 
Steve  NewbuTg-Rinn. 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
(FR  Doc.  88-25939  Filed  ll-*-88;  8:45  amj 

BILLING  COOC  CSSO-SO-M 


{OPTS-51717;  FRL-3474-51 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  three  hundred  seventy-four  such 
PMNs  and  provides  a  summary  of  each: 
DATES:  Close  of  review  periods: 
P  88-2331.  88-2332,  88-2333,  88-2334,  88- 
2335,  88-2337,  88-2338,  88-2339,  88- 
2340,  88-2341.  88-2342,  88-2343.  88- 
2344,  88-2345,  88-2346,  88-2347.  88- 
2348.  88-2349.  88-2350.  88-2351,  88- 
2352— December  25, 1988. 
P  88-2353.  88-2354,  88-2355.  8ft-2356.  88- 
2357.  88-2358,  88-2359,  88-2360,  88- 
2362,  88-2363,  88-2364,  88-2365,  88- 
2366.  88-2367,  88-2368,  88-2369,  88- 
2370,  88-2371.  88-2372.  88-2373.  88- 
2374,  88-2375,  88-2376,  88-2377.  88- 
2378— December  26. 1988. 
P  88-2379— December  28, 1988. 


P  88-2380.  88-2381.  88-238Z  88-2384.  88- 
2385,  88-2386.  88-2387,  88-2388.  88- 
2389,  88-2390,  88-2391.  88-2392.  88- 
2393,  88-2394,  88-2395.  88-2396.  88- 
2397,  88-2398.  88-2399,  88-2400.  88- 
2401,  88-2402.  88-2403,  88-2404,  88- 
2405,  88-2406,  88-2407,  88-2408,  88- 
2409,  88-2410.  88-2411,  88-2412.  88- 
2413,  88-2414,  88-2415— December  28, 
1988. 

P  88-2416,  88-2417.  88-2418,  88-2419,  88- 
2420,  88-2421.  88-2422.  88-2423,  88- 
2424.  88-2425.  88-2428— December  27. 
1988. 

P  88-2427— December  31. 1988. 

P  88-2428,  88-2429,  88-2430,  88-2431.  88- 
2432,  88-2433,  88-2434,  88-2435.  88- 
2436.  88-2437.  88-2438,  88-2439.  88- 
2440,  88-2441,  88-2442.  88-2443.  88- 
2444.  88-2445.  88-2446.  88-2447.  88- 
2448,  88-2449,  88-2450,  88-2451.  88- 
2452.  88-2453,  88-2454,  88-2455,  88- 
2456,  88-2457,  88-2458.  88-2459.  88- 
2460,  88-2461,  88-2462,  88-2463,  88- 
2464,  88-2465,  88-2466.  88-2467.  88- 
246a  88-2469,  88-2470,  88-2471,  88- 
2472,  88-2473,  88-2774.  88-2475.  88- 
2476,  88-2477,  88-2478.  88-2479.  88- 
2480,  88-2481,  88-2482,  88-2483.  88- 
2484.  88-2485,  88-2486.  88-2487.  88- 
2488.  88-2489.  88-2490.  88-2491.  88- 
2492,  88-2493,  88-2494,  88-2495,  88- 
2496,  88-2497,  88-2498,  88-2499,  88- 
2500,  88-2501,  88-2502,  88-2503,  88- 
2504,  88-2505,  88-2506,  88-2507,  88- 
2508,  88-2509,  88-2510.  88-2511,  88- 
2512.  88-2513.  88-2514,  88-2515,  88- 
2516,  88-2517.  88-2518,  88-2519,  88- 
2520,  88-2521,  88-2522,  88-2523,  88- 
2524,  88-2525,  88-2526,  88-2527,  88- 
2528,  88-2529,  88-2530,  88-2531.  88- 
2532,  88-2533,  88-2534,  88-2535,  88- 
2536,  88-2537.  88-2538.  88-2539.  88- 
2540,  88-2541.  88-2542.  88-2543.  88- 
2544 — December  27. 1988. 

P  88-254S— December  28. 1988. 

P  88-2546,  88-2547.  88-2548.  88-2549,  88- 
2550,  88-2551,  88-2552,  88-2553,  88- 
2554,  88-2555,  88-2556.  88-2557,  88- 
2558.  88-2559,  88-2560,  88-2561— 
December  27, 1988. 

P  88-2562— January  3, 1989. 

P  88-2563,  88-2564,  88-2565,  88-2566.  88- 
2567— December  27. 1988. 

P  88-2568.  88-2569,  88-2570.  88-2571,  88- 
2572.  88-2573.  88-2574,  88-2575,  88- 
2576,  88-2577.  88-2578,  88-2579,  88- 
2580— December  28, 1988. 

P  88-2581— lanuary  3, 1989. 

P  88-2582,  88-2583,  88-2584.  88-2585.  88- 
2586.  88-2587.  88-2588.  88-2589,  88- 
2590,  88-2591.  88-2592.  88-2593.  88- 
2594,  88-2595,  88-2596.  88-2597.  88- 
2598,  88-2599,  88-2600,  88-2601,  88- 
2602.  88-2603.  88-2604,  88-2605.  88- 
2606.  88-2607.  8ft-2608.  88-2609,  88- 
2610.  88-2611.  88-2612.  88-2613.  88- 
2614,  88-2615,  88-2616.  88-2617.  88- 
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2618,  88-2619.  88-2620,  88-2621.  88- 
2622.  88-2623,  8a-2624.  8ft-2625,  88- 
2628,  88-2627.  88-2628.  88-2629.  88- 
2630.  88-2631.  88-2632,  88-2633.  88- 
2634.  88-2635,  88-2636.  88-2637,  88- 
2638.  8»-2639.  88-2640,  88-2641.  88- 
2642,  88-2643,  88-2644.  88-2645— 
December  28. 1988 
P  89-1— December  31. 1988. 
P  89-2,  89-3,  89-4.  89-5.  89-6.  89-7,  89-8, 
89-9.  89-10.  89-11.  89-12,  89-13.  89-14. 
89-15.  89-18.  89-17— January  1. 1989. 
P  89-18.  89-19— December  31. 1988. 
P  89-20.  89-21.  89-22,  89-23.  89-24,  89- 

25 — January  1, 1989. 
P  89-26.  89-27,  89-28.  89-29.  89-30.  89- 

31.  89-32— December  31, 1988. 
P  89-33.  89-34.  89-35.  89-36.  89-37.  89- 

38— January  1. 1989. 
P  89-39.  89-40,  89-41.  89-42,  89-43.  89- 
44,  89-45,  89-46,  89-47.  89-48— January 
2.1989. 
P  89-49.  89-50.  89-51— January  3, 1989. 
P  89-52.  89-5»— January  8. 1989. 
P  89-54— January  9. 1989. 
p  89-55— 89-56— January  10. 1989. 
P  89-57— January  14. 1989. 
P  89-58,  89-59.  89-60— January  15. 1989. 
P  89-61.  89-62— January  18. 1989. 

Written  comments  by: 
P  88-2331.  88-2332.  88-2333.  86-2334.  86- 
2335,  88-2337.  88-2338.  88-2339,  8a- 
2340.  88-2341.  88-2342.  88-2343.  88- 
2344.  8a-2345.  88-2346.  88-2347.  88- 
2348.  88-2349.  8»-235a  88-2351.  88- 
2352— November  25. 1988. 
P  86-2353,  88-2354,  88-2355.  88-2356.  88- 
2357.  88-2358.  88-2359.  88-2360,  86- 
2362.  88-2363.  88-2364.  88-2365.  88- 
2366,  88-2367,  88-2368,  88-2369.  88- 
2370.  88-2371.  88-2372.  88-2373.  88- 
2374,  88-2375,  88-2376,  88-2377.  88- 
237ft— November  26, 1988. 
P  88-2379— November  28, 1988. 
P  88-2380.  88-2381.  88-2382.  88-2384,  88- 
2385,  88-2386.  88-2387.  88-2388.  88- 
2389.  88-2390,  88-2391.  86-2392.  86- 
2393,  88-2394.  88-2395.  88-2396.  8ft- 
2397,  88-2398,  88-2399.  88-2400,  8ft- 
2401.  86-2402.  88-2403.  88-2404,  88- 
2405,  86-2406.  88-2407.  88-2408.  88- 
2409,  88-2410.  88-2411.  88-2412.  88- 
2413.  88-2414.  88-2415— November  26. 
1988. 
P  88-2418.  88-2417.  88-2418.  88-2419.  8ft- 
2420.  88-2421.  88-2422.  88-2423.  88- 
2424.  88-2425.  88-2426— November  27. 
1988. 
P  88-2427— December  1. 1988. 
P  88-2428,  88-2429,  88-2430,  88-2431.  88- 
2432.  86-2433.  88-2434,  8»-2435,  88- 
2438.  88-2437.  88-2438.  88-2439.  8ft- 
2440.  88-2441,  86-2442,  88-2443,  88- 
2444.  88-2445.  88-2446.  88-2447.  8ft- 
2448.  88-2449.  88-2450.  88-2451.  88- 
2452.  88-2453.  88-2454,  88-2455,  88- 
2456.  88-2457.  88-2458,  88-2459,  88- 
2460.  88-2461.  88-2462.  88-2463,  88- 
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2464.  88-2465,  88-2466.  88-2467.  88- 
2468,  86-2469.  88-2470.  88-2471.  8ft- 
2472,  8ft-2473.  88-2474.  86-2475.  8ft- 
2476.  88-2477.  88-2478.  88-2479,  6ft- 
2480.  88-2481.  8ft-2482.  88-2483.  88- 
2484.  88-2485.  88-2486.  88-2487.  88- 
2488.  88-2489.  88-2490.  88-2491.  86- 
2492.  88-2493.  88-2494,  88-2495.  88- 
2496.  88-2497,  86-2498,  8ft-2499.  88- 
2500.  88-2501,  68-2502.  88-2503,  88- 
2504.  88-2505.  86-2506.  88-2507.  88- 
2508,  8ft-2510.  88-2511.  88-2512.  86- 
2513.  88-2514.  88-2515.  88-2516.  8ft- 
2517,  86-2516,  88-2519.  66-2520.  88- 
2521.  68-2522.  88-2523.  88-2524.  86- 
2525.  88-2526,  88-2527.  8ft-2528.  88- 
2529.  88-2530.  88-2531.  88-2532,  88- 
2533.  88-2534.  88-2535.  88-2536.  68- 
2537.  88-2536.  88-2539,  86-2540.  88- 
2541.  88-2542.  86-2543.  86-2544— 
November  27, 1988. 
P  88-2545— November  28, 1988 
P  88-2546,  88-2547.  88-2548,  86-2549.  8ft- 
2550,  88-2551,  88-2552.  88-2553,  88- 
2554,  88-2555.  86-2556.  88-2557.  8ft- 
2558.  86-2559.  86-2560.  68-2561— 
November  27. 1988. 
P  88-2562 — December  4. 1986. 
P  88-2563.  88-2564.  88-2565.  88-2566.  88- 

2567— November  27. 1988. 
P  88-2568.  88-2569.  88-2570,  88-2571,  8ft- 
2572,  68-2573,  86-2574.  88-2575,  86- 
2576.  88-2577,  88-2578,  88-2579.  88- 
2580— November  26. 1988. 
P  88-2581— December  4. 1988. 
P  86-2582,  88-2583,  88-2584.  88-2585.  88- 
2586.  8ft-2587.  8»-2568,  86-2589,  88- 
2590,  88-2591.  88-2592.  88-2593.  6ft- 
2594,  68-2595,  66-2596.  8ft-2597.  68- 
2598.  86-2599,  88-2600.  88-2601.  8ft- 
2602.88-2603.86-2604.68-2605.66- 
2606.  86-2607,  86-2608.  88-2609.  88- 
2610,  86-2611,  88-2612.  88-2613.  68- 
2614.  88-2615.  88-2616.  88-2617,  88- 
2618,  86-2619.  88-2620.  88-2621.  88- 
2622,  88-2623.  66-2624.  88-2625.  88- 
2626.  88-2627.  88-2628.  88-2629.  88- 
2630.  86-2631.  68-2632.  66-2633,  68- 
2634.  88-2635,  86-2636.  86-2637.  88- 
2638.  88-2639.  88-2640.  88-2841.  88- 
2642.  6ft-2643.  88-2644.  88-2645— 
November  28. 1988. 
P  89-1— December  1, 1988. 
P  89-2.  89-3.  89-4.  69-5.  89-6.  89-7,  89-8, 
89-9,  89-10,  89-11,  89-12,  89-13,  89-14. 
89-15,  89-18,  89-17— December  2. 
1988. 
P  89-18,  89-19— December  1, 1988. 
P  89-20.  89-21.  89-22.  89-23.  89-24.  89- 

25— December  2. 1988. 
P  89-26.  89-27.  89-28.  89-29.  89-30.  89- 

31.  89-32— December  1. 1988. 
P  89-33.  89-34.  89-35.  89-36.  89-37.  89- 

38— December  2, 1988. 
P  89-39.  89-40,  89-41.  89-42.  89-43.  89- 
44,  89-45.  89-46.  69-47.  69-48— 
December  3. 1968. 
P  89-49,  89-50,  69-51— December  4. 1988. 
P  89-52.  89-53-December  9, 1988. 


p  89-54— December  10. 1988. 

P  89-55. 89-56— December  11. 1988. 

p  89-57— December  15. 1988. 

P  89-58.  89-59.  89-60— December  16, 

1988. 
P  69-61.  89-62— December  17. 1988. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-517171"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  L-100.  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1305. 

FOR  FURTHER  INFORMATIOM  COMTACT: 
Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  [TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611.  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  6:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 88-2331 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-modified  epoxy 
resin. 

Use/Production.  (G)  Industrial  paint 
product.  Prod,  range:  1.000.000-3.000,000 
kg/yr. 
P  88-2332 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-modified  epoxy 
resin. 

Use/Production.  (G)  Industrial  paint 
product.  Prod,  range:  1.000.000-3.000,000 
kg/yr. 
P 88-2333 

Manufacturer.  Confidential. 

Chemical.  (G)  Functionalized 
polyurethane. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  5.900-16.000  kg/yr. 

P88-2334 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  polyamine. 

Use/Production.  (G)  Coating  (open 
dispersive).  Prod,  range:  1.500-900,000 
kg/yr. 

P 88-2335 

Manufacturer.  Confidential. 


Chemical.  (G)  Aliphatic  alicyclic 
polyester. 

Use/Production.  (G)  Dispersively  used 
coating.  Prod,  range:  325,000-650,000  kg/ 

yr- 

P 88-2337 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Organofunctional 
polysiloxane. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  specie8(Rat).  Acute 
dermal  toxicity:  LD50  2.000  mg/kg 
9pecie8(Rabbit).  Eye  irritation:  moderate 
8pecies(Rabbit).  Skin  irritation:  strong 
specie8(Rabbit].  Mutagenicity:  negative. 

P88-2338 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Oi:ganofunctional 
polysiloxane. 

Use/Production.  (S)  Curable  siloxane 
coating.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  2.000  mg/kg 
species(Rabbit).  Eye  irritation:  slight 
species(Rabbit].  Skin  irritation: 
negligible  species(Rabbit].  Mutagenicity: 
negative. 

P 88-2339 

Manufacturer.  Confidential. 

Chemical  (G)  N-Substituted 
aminophenol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  88-2340 

Manufacturer.  Confidential. 

Chemical.  (G)  N-Substituted-m- 
anisidine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2341 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  phenol 
sulfonic  acid. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  88-2342 

Manufacturer.  Exxon  Chemical 
Company. 

Chemical  (G)  Sulfonated  theroplastic 
polymer. 

Use/Production.  (S)  Drilling  fluid 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.0  g/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  3.6  g/kg  species 
(Rabbit). 

P 88-2343 

Manufacturer.  Confidential. 


Chemical.  (G)  Methyl  tertiary  amyl 
ether. 

Use/Production.  (S)  Automotive  fuel 
component.  Prod,  range:  Confidential. 

P88-2344 

Importer.  Confidential. 

Chemical.  (G)  Phosphorodithioic  acid 
esters,  zinc  salts. 

Use/Import.  (G)  Petroleum  additive. 
Import  range:  Confidential. 

P 88-2345 

Manufacturer.  ConHdential. 

Chemical  (G)  Substituted  sulfonated 
amino  hydroxy  naphthalene. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P88-2346 

Manufacturer.  ConHdential. 

Chemical.  (G)  Alkyldiamine.  N.N- 
{chloro-substituted 

sulfonatednaphthalenyl)  (heterocycle)- 
sodium  salt. 

Use/Production.  (S)  Power  dye.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  500  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-2347 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyldiamine.  N.N- 
(chloro-substituted 

8ulfonatednaphthalenyl)-heterocycle}- 
sodium  salt. 

Use/Production.  (S)  Power  dye.  Prod, 
range:  Confidential. 

P88-2348 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyldiamine.  NJ^- 
(chloro-substituted 

sulfonatednaphthalenylj-heterocycle)- 
sodium  salt. 

Use/Production.  (S)  Power  dye.  Prod, 
range:  Confidential. 

P  88-2349 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Trialkylene  glycol 
ether. 

Use/Production.  (S)  Paint  solvent, 
cleaner  solvent,  ink  solvent.  Prod,  range: 
Confidential. 

P 88-2350 

Manufacturer.  Confidential. 

Chemical.  (G)  Quaternized  nicotinic 
acid. 

Use/Production.  (S)  Electroplating 
zinc  brightener.  Prod,  range: 
Confidential. 

P  88-2351 

Manufacturer.  Confidential. 


Chemical.  (G)  Quatemized  nicotinic 
acid. 

Use/Production.  (S)  Electroplating 
zinc  brightener.  Prod,  range: 
Confidential. 

P88-2352 

Importer.  Confidential. 

Chemical.  (G)  Silicic  acid  tetraalkyi 
ester. 

Use/Import.  (G)  Adhesive  additive. 
Import  range:  Confidential. 

P 88-2353 

Importer  Confidential. 
Chemical.  (G)  Polyether  urethane. ' 
Use/Import  (S)  Latex  paint 
component.  Import  range:  Confidential. 

P 88-2354 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  copolymer. 

Use/Production.  (S)  Coatings.  Prod 
range:  Confidential. 

P88-2355 

Manufacturer.  Confidential. 

Chemical.  (G)  Methoxy  polyethylene 
oxide  diol. 

Use/Production.  (S)  Coating.  Prod, 
range:  Confidential. 

P88-2356 

Manufacturer.  Confidential. 

Chemical.  (G)  Methoxy  polyethylene 
oxide  diol. 

Use/Production.  (S)  Coatings 
prepolymer.  Prod,  range:  Confidential. 

P88-2357 

Manufacturer.  Confidential. 

Chemical.  Hydroxy  functional  acrylic 
resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P88-2358 

Manufacturer.  Confidential. 

Chemical  (G)  Methoxy  polyethylene 
oxide  diol. 

Use/Production.  (S)  Coatings 
prepolymer.  Prod,  range:  Confidential. 

P 88-2359 

Manufacturer.  Mazer  Chemicals.  Div, 
of  PPG  Industries. 

Chemical  (G)  Amine-sulfonate  salt. 

Use/Production.  (G)  Component. 
Prod,  range:  Confidential 

P88-2360 

Manufacturer.  Mazer  Chemicals,  Div, 
of  PPG  Industries. 

Chemical  (G)  Silicone  fluid. 

Use/Production.  (G)  Mold  release 
agent.  Prod,  range:  Confidential. 
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Manufacturer.  Mazer  Chemicals,  Div. 
of  PPG  Industries. 

Chemical  (G)  Alkoxylated  ammonium 
sulfonated. 

Use/Production.  (G)  Component. 
Prod,  range:  Confidential. 

P8a-2363 

Manufacturer.  Mazer  Chemicals,  Div. 
of  PPG  Industries. 

Chemical.  (G)  Alkoxylated  ammonium 
salt. 

Use/Production.  (G)  Component. 
Prod,  range:  Confidential. 

P88-2384 

Manufacturer.  Mazer  Chemicals,  Div. 
of  PPG  Industries. 

Chemical.  (G)  Alkoxylated  ammonium 
salt. 

Use/Production.  (G)  Component 
Prod,  range:  Confidential. 

P8ft-2365 

Importer.  Confidential. 

Chemical.  (S)  4-Benzoyl-N,N- 
dimethyl-(2-{2-methyl-l-oxy-2- 
propanenyloxy)benzene 
methanaminium  chloride. 

Use/Import.  (S)  Photocuring  agent. 
Import  range:  ConfidentiaL 

P  88-2366 

Manufacturer.  Hoechst  Celanese 
Corporation. 

chemical.  (G)  Copolyimide. 

Use /Production.  (S)  Confidential. 
Prod,  range:  Confidential. 

P 88-2387 

Importer.  Nagase  America 
Corporation. 

Chemical.  (G)  Oxalic  acid  ester. 

Use/Import.  (S)  Efficiency  improver 
for  heat-sensitive  recording  material. 
Import  range:  Confidential 

P8S-2368 

Importer.  Mitsubishi  International 
Corporation. 

Chemical  (S)  Butanadioic  acid 
alkeny(Cl3-ClB]dipota8sium  salt. 

Use/Import  (S)  Intemal  sizing  for 
paper  ft  paperboard.  Import  range: 
200,000  kg/yr. 

P  88-2369 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Novolac  modified 
epoxy  resin. 

Use/Production.  (S)  Resin  used  in 
heavy  duty  coatings.  Prod,  range: 
Confidential. 

P 88-2370 

Importer.  Reichhold  Chemicals.  Inc. 
Chemical  (G)  Styrene  acrylate 
copolymer. 


Use/Import.  (S)  Xerographic  toner. 
Import  range:  Confidential. 

P 86-2371 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical  (G)  Alpha-Pinene  dipentene 
polymer. 

Use/Production.  (S)  Tackifier  for 
adhesive.  Prod,  range;  Confidential. 

P 88-2372 

Manufacturer.  Confidential. 

Chemical  [G]  Modified  epoxy. 

Use/Production.  [G]  Coating 
component.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P88-2373 

Manufacturer  Minnesota  Mining 
Manufacturing  Ca  (3M). 

Chemical  (G)  Isoctyl  acrylate 
containing  terpolymer. 

Use /Production.  (G)  Adhesive.  Prod. 
range:  Confidential. 

Toxicity  Data.  Acute  (xb\  toxicity: 
LDSO  >S  g/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit).  Skin 
sensitization:  negative  species  (Human). 

P 88-2374 

Importer.  Henkel  Corporation. 
Organic  Products  Div. 

Chemical  (G)  Complex  polyurethane. 

Use/Import.  (G)  Coatings.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-2375 

Importer.  Huls  America  Inc. 

Chemical.  (S)  Titanium,  butyl  alcohol 
2.ethyl-1.3-hexanedioI  complexes. 

Use/Import  (S)  Crosslinking  agent  in 
wire  coatings.  Import  range: 
Confidential. 

P  88-2378 

Importer.  Huls  America  Inc. 

Chemical  (S)  Titanium  isopropyl 
alcohol  2-ethyl-l,3- 
hexaneddiolcomplexes. 

Use/Import.  (S)  Crosslinking  agent  in 
wire  coatings.  Import  range: 
Confidential. 

P 88-2377 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxyalkylated 
tetraphthalated  glycol  ester. 

Use /Production.  (S)  Insulating 
material  component.  Prod,  range: 
9.090,000-13,635,000  kg/yr. 


P  88-2378 

Manufacturer.  Confidential. 

Chemical  (G)  Terephathalene  acid 
polyester. 

Use /Production.  (S)  Insulating 
material  component.  Prod,  range: 
7.272,000-10,909,000  kg/yr. 

P 88-2379 

Importer.  Shin-Etsu  SiUcones  of 
America. 

Chemical.  (G)  Modified  silica. 

Use/Import.  (S)  Ingredient  of  sihcone 
resins.  Import  range:  2.000-5,000  kg/yr. 

P88-2388 

Manufacturer.  Confidential. 

Chemical  (G)  Urethane  extended 
epoxy  methacrylate. 

Use/Production.  (S)  Component  of 
bowling  ball  veneer.  Prod,  range: 
661,000-1.635,000  kg/yr. 

P88-2381 

Manufacturer.  Confidential. 

Chemical  (G)  Dichloro  disubstituted 
heteropolycycledisulfonic  acid. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  88-2382 

Manufacturer.  Confidential. 

Chemical  (G)  Disubstituted 
phenylaminobenzene  azo  substituted 
phenol  compound  with  ammonia 
derivative. 

Use/ Production.  (G)  Open,  non 
dispersive.  Prod,  range:  Confidential. 

P88^2384 

Manufacturer.  Confidential. 

Chemical  (G)  Disubstituted 
phenylaminobenzene  azo  substituted 
phenol  salt. 

Use/Production.  (S)  Isolated 
intermediate.  Prod,  range:  Confidential. 

P88-2385 

Manufacturer.  Confidential. 

Chemical  (G)  Cycloalkene  alkanol 
dialkyl  methylene. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P88-2388 

Manufacturer.  Confidential. 

Chemical  (G)  Terephthalate  acid 
glucoside  polyester. 

Use/Production.  (S)  Insulating 
material  component.  Prod,  range: 
3,500,000-4.320,000  kg/yr. 

P  88-2387 

Manufacturer.  Confidential. 
Chemical  (G)  Oxyalkylated 
terephthalate  glucoside  polyester. 


Use /Production.  (S)  Insulation 
material  component.  Prod,  range: 
4,090.000-5,090,000  kg/yr. 

P86-2388 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated  polyester. 
Use/Production.  (S)  Pigment  binder. 
Prod,  range:  13,200-18,000  kg/yr. 

P  86-2389 

Manufacturer.  Confidential. 

Chemical  (G)  Poly- 
chloroethoxyamine  comnpound. 

Use/Production.  (G)  Metal  finishing 
additive.  Prod,  range:  Confidential. 

P  88-2390 

Manufacturer.  Dexter  Composites 
Div. 

Chemical  (S)  4.4-(2.2.2-Trinuoro-l- 
(trinuoromethyl)ethyhdene)bis-1.2- 
benzenedicarboxylic  acid,  ary-dimethyl 
ester. 

Use/Production.  (S)  Resin  component. 
Prod,  range:  300-1.000  kg/yr. 

P88-2391 

Importer.  Confidential. 

Chemical  (G)  Substituted 
nuphthaleene  diazo  alkaU  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 86-2392 

Importer.  Organic  Dyestuffs 

Corporation. 
Chemical  (G)  Acid  black  5a 
Use/Import  (S)  Resale.  Import  range: 

4,000-8,000  kg/yr. 

P 86-2393 

Manufacturer.  Confidential. 

Chemical  (G)  Water  reducible  alkyd 
resin. 

Use/ Production.  (S)  Industrial  air-dry 
and  baking  finishing.  Prod,  range: 
Confidential. 

P  86-2394 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible 
urethane  alkyd. 

Use/Production.  (S)  Air-dry  water 
thiimer  varnishes  and  enamels.  Prod, 
range:  Confidential. 

P88-2395 

Manufacturer.  Confidential. 

Chemical  (G)  Water  reducible  alkyd 
resin. 

Use/Production.  (S)  Industrial  air-dry 
and  baking  finishes.  Prod,  range: 
Confidential. 

P86-239e 

Manufacturer.  Confidential. 
Chemical  (G)  Water  reducible  alkyd 
resin. 


Use/Production.  (S)  Industrid  air-dry 
and  baking  finishes.  Prod,  range: 
Confidential. 

P 86-2397 

Manufacturer.  Confidential. 

Chemical  (G)  Starch  graft  copolymer 
latex. 

Use/Production.  (S)  Binder  for 
cellulosic.  fiber  glass  fibers.  Prod,  range: 
90,000-900,000  kg/yr. 

P 88-2398 

Manufacturer.  Vista  Chemical 
Company. 

Chemical.  (G)  Linear  alkylate 
sulfonate. 

Use/Production.  (G)  Detergent 
manufacture.  Prod,  range:  Confidential. 

P88-2399 

Manufacturer.  Alkaril  Chemicals,  Inc. 

Chemical  (G)  Alkoxylated  myristic 
acid. 

Use /Production.  (G)  Component. 
Prod,  range:  Confidential. 

P  88-2400 

Importer.  Hoechst  Celanes* 
Corporation. 

Chemical  (S)  4,4'-(2.2.2-Trifluoro-l- 
(trifiuoromethyl)ethylidene)-bis-benzoic 
acid. 

Use/Import.  (S)  Prestage  material  for 
polymeric  materials.  Import  range: 
Confidential. 

P86-2401 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (S)  4,4'-(2.2.2- 
Trifluoromethyi-(ethylidene}-bi8- 
benzamide. 

Use /Production.  (S)  Intermediate  for 
the  manufacture  of  polymeric  material. 
Prod,  range:  Confidential. 

P88-2402 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  2.2-(4-Aminophenyl)- 
hexafiuoropropene;  4,4'- 
(hexalfluoropropylidene)-bis-(phthalic 
anhydride). 

Use/Production.  (G)  Component. 
Prod,  range:  200-1,000  kg/yr. 

P88-2403 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (S)  4,4'=1I-(2.2.2-trifluoro-l- 
(trifiuoromethyl)-ethylidene)-bis- 
benzeneamine. 

Use /Production.  (S)  Industrial  air  dry 
primers.  Prod,  range:  Confidential. 

P  88-2404 

Manufacturer.  Hoechst  Celanese 
Corporation. 


Chemical.  (S)  Products  from  the 
reaction  of  4.4'(2.2,2-trifluoromethyl)- 
ethylidene)-bis-benzamide(cas  no. 
10224-16-5)  with  sodium  hypochlorite  (us 
no.  7681-52-9)  in  the  presence  of  sodium 
hydroxide  (cas  no.  1310-73-2). 

Use /Production.  (S)  Intermediate  for 
manufacture  of  polymeric  material. 
Prod,  range:  Coiifidential. 

P  88-2405 

Manufacturer.  Confidential. 

Chemical  (G)  Epoxy  polyurethane. 

Use/Production.  (S)  Binder  for  general 
industrial  topcoat.  Prod,  range:  40.000- 
250,000  kg/yr. 

P86-2406 

Manufacturer.  Confidential. 

Chemical  (G)  Cyclic  aliphatic 
polyester  resin. 

Use/Production.  (S)  Binder  for 
automative  primer.  Prod,  range:  200.000- 
500.000  kg/yr. 

P 66-2407 

Importer.  High  Point  Chemical 
Corporation. 

Chemical  (G)  1-Alkyl,  n-hydroxyl.n,n 
dimethylquarternary  ammonium  salt. 

Use/Import.  (G)  Antistic  agent  Import 
range:  Confidential. 

P86-2406 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Polyamide  graft 

polymer. 
Use/Production.  (G)  Component  of  a 

blend  to  enhance  resin  melt  viscosity. 

Prod,  range:  Confidential. 

P86-2409 

Manufacturer.  Confidential. 

Chemical  (G)  Polyamide  graft 
polymer. 

Use/Production.  (G)  Component  of  a 
blend  to  enhance  resin  melt  viscosity. 
Prod,  range:  ConfidentiaL 

P 86-2410 

Manufacturer.  Confidential. 

Chemical  (G)  Polylamide  graft 
polymer. 

Use/Production.  (G)  Component  of  a 
blend  to  enhance  resin  melt  viscosity. 
Prod,  range:  ConfidentiaL 

P  86-2411 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Polyamide  graft 

polymer. 
Use/Production.  (G)  Component  of  a 

blend  to  enhance  resin  melt  viscosity. 

Prod,  range:  Confidential. 

P 88-2412 

Importer.  High  Point  Chemical 
Corporation. 
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Chemical.  (G)  Fatty  acids,  Diester 
with  aromatic  diol  alkoxylated. 

Use/Import.  [G]  Lubricants.  Import 
range:  Confidential. 

P 68-2413 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (G)  Saturated  alkyl 
dicarboxylic  acid  diester  with  branched 
alkyl  alcohol. 

Use/Import.  (G)  Lubricant.  Import 
range:  Confidential. 

P  88-2414 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (G)  Unsaturated  fatty  acid 
ester  with  branched  alkyl  alcohol. 

Use/Import.  (G)  Lubricants.  Import 
range:  Confidential. 

P  88-2415 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (G)  1-Alkyl  N -hydroxy ethyl 
N,N-dimethylquatemaryammonium  salt 
with  acid. 

Use/Import.  (G)  Antistatic  agent. 
Import  range:  Confidential. 

P  88-2416 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co.  (3M). 

Chemical.  (G)  Fluorinated  acrylate 
polymer  containing  acrylic  acid. 

Use /Production.  (G)  Protective 
coating.  Prod,  range:  Confidential. 

P  8»-2417 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Epoxy/amine  adduct. 

Use /Production.  (S)  Component  in 
epoxy  resin  formulation.  Prod,  range: 
480-1,200  kg/yr. 

P8fr-2418 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Epoxy/amine  adduct. 

Use/Production.  (S)  Component  in 
epoxy  resin  system.  Prod,  range:  115-900 
kg/yr- 

P  88-2419 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Epoxy/amine  adduct. 

Use/Production.  (S)  Component  in 
epoxy  resin  system.  Prod,  range:  215- 
1,700  kg/yr. 

P  88-2420 

Importer.  Sherex  Chemical  Company. 
Inc. 

Chemical.  (G)  Alkyl  silane. 

Use/Import.  (S)  Co-catalyst  for  olefin 
polymerization.  Import  range: 
Confidential. 


P 88-2421 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical  (G)  Thermoplastic 
polyamide. 

Use/Import  (S)  Hot  melt  adhesive  for 
automotive  filters.  Import  range: 
Confidential. 

P 88-2422 

Manufacturer.  Sherex  Chemical 
Company,  Inc. 

Chemical.  (G)  Alkoxylated  diol. 

Use/Production.  [G]  Surfactant.  Prod, 
range:  Confidential. 

P 68-2423 

Manufacturer.  Sherex  Chemical 
Company,  Inc. 

Chemical.  [G]  Polyamide. 

Use/Production.  (S)  Typewritter 
ribbon  ink  vehicle.  Prod,  range: 
Confidential. 

P 88-2424 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymeric  product  of 
the  reaction  of  epoxy  with  organic  acids 
and  anhydrides. 

Use/Production.  [C]  Polymer  for 
substrates.  Prod,  range:  Confidential. 

P  88-2425 

Manufacturer.  Confidential. 

Chemical.  [G]  Polymeric  product  of 
the  reaction  of  epoxy  with  organic  acids 
and  anhydrides. 

Use/Production.  (G)  Polymer  for 
substrates.  Prod,  range:  Confidential. 

P  88-2426 

Manufacturer.  Confidential. 

Chemical.  [G]  Polymeric  product  of 
the  reaction  of  epoxy  with  organic  acids 
and  anhydrides. 

Use/Production.  [G]  Polymer  for 
substrates.  Prod,  range:  Confidential. 

P 88-2427 

Manufacturer.  Confidential. 

Chemical.  [G]  Polymeric  product  of 
the  reaction  of  epoxy  with  organic  acids 
and  anhydrides. 

Use /Production.  (G)  Polymer  for 
substrates.  Prod,  range:  ConfidentiaL 

P88-2428 

Manufacturer.  Amoco  Corporation. 

Chemical.  [G]  Aromatic  polyimide. 

Use/Production.  (G)  Protective 
coating.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity 
L050  7,000  mg/kg  8pecies(Rat).  Acute 
dermal  toxicity:  LO50]  8.000  mg/kg 
species(Rabbit). 

P 88-2429 

Manufacturer.  Amoco  Corporation. 
Chemical.  (G)  Aromatic  polyimide. 


Use/Production.  (G)  Protective 
coating.  Prod,  range:  Confidential. 

P68-2430 

Importer.  Degussa  Corporation. 

Chemical  (S)  Bi8(3- 
Trimethoxysilylpropyllpolysulfane. 

Use/Import  (G)  Coupling  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  6.106  mg/kg  specieslRat).  Eye 
irritation:  none  8pecie8(Rabbit).  Skin 
irritation:  slight  specieslRabbit). 

P 68-2431 

Manufacturer.  Confidential. 

Chemical  [G]  Styrenic-acryiic 
copolymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidenfial. 

P 88-2432 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
copolymer. 

Use/Production.  (S)  General  purpose 
coating.  Prod,  range:  Confidential. 

P 88-2433 

Importer.  Degussa  Corporation. 

Chemical  (S)  1,2-Dihydroxy- 
tetradecane. 

Use/Import.  [G]  Polymer  additive. 
Import  range:  Confidential. 

P 88-2434 

Manufacturer  Calloway  Chemical 
Company. 

Chemical.  (G)  Diisoctyl  sodium 
sulfosuccinate  (DOSS). 

Use/Production.  [S]  Anionic 
surfactant.  Prod,  range.  Confidential. 

P 88-2435 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical  (S)  Poly(oxy-l,2- 
ethanediyl)-(2-carboxyethyl)-w-hydroxy. 
cll-cl4-iso.  cl3-rich  alkyl  ethers,  sodium 
salt. 

Use/Production.  (S)  Anionic 
surfactant.  Prod,  range:  Confidential. 

P88-2436 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  [S]  Isooctanol  reacted 
products  with  phosphorous  oxide  (P205) 
and  alcohoU,  Cll-Cl,-iso-.Cl2-rich 
ethoxylated. 

Use/Production.  [S]  Wetter/ 
detergent/emulsifier  for  fibers.  Prod, 
range:  Confidential. 

P 88-2437 

Manufacturer.  Callow  Chemical 
Company. 


Chemical.  (S)  Isooctanol,  reaction 
products  with  phosphorous  oxide  [p2o5] 
and  alcohoU.  cll-14-i80,  cl3-rich. 
ethylated,  potassium  salts. 

Use/Production.  (S)  Anionic 
surfactant.  Prod,  range:  Confidential. 

P 88-2438 

Manufacturer.  Tennant  Company. 

Chemical.  (G)  Urethane  resin. 

Use/Production.  [G]  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 88-2439 

Importer.  Stockhausen  Inc. 

Chemical.  (G)  Acrylic  acid,  copolymer 
with  na  caUonic  acid  derivate. 

Use/Import.  (S)  Auxiliary  for 
manufacturing  paper.  Import  range: 
100.000-200.000  kg/yr. 

P  88-2440 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.  (Inc.). 

Chemical.  (G)  Organophosphorous 
ester. 

Use/Production.  (G)  Polymer  catalyst. 
Prod,  range:  Confidential. 

P 88-2441 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.  (Inc.). 

Chemical.  (G)  Organophosphorous 
acid. 

Use/Production.  (G)  Polymer  catalyst. 
Prod,  range:  Confidential. 

P  68-2442  ^^ 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P88-2444 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P 68-2445 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P68-2446 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P  88-2447 

Importer.  Atlantic  Industries,  Inc. 
Chemical.  (G)  Substituted  aromatic 
azo  compound. 


Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P88-2448 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted  aromatic 
azo  compound. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P  88-2449 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted 
heterocyclic  azo. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P88-24S0 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  copolymer. 

Use/Production.  (S)  Coating.  Prod, 
range:  Confidential. 

P  88-2451 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Methyl  methacrylate, 
styrene,  2-ethylhexyl  acrylate 
methacrylic  acid  ammonium  salt 
polymer. 

Use/Import.  (S)  Penetration  agent  for 
transperences  paper.  Import  range: 
60.000-500,000  kg/yr. 

P88-2452 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  Polyvinylalcohol, 
acrylamide  and  2-acrylamide-2- 
mediylpropane-sulfonic  acid  graft 
copolymer. 

Use/Import.  (S)  Coating  binder  for 
pressure  sensitive  paper.  Import  range: 
60,000-^500.000  kg/yr. 

P8a-2453 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Polyvinylalcohol. 
acrylamide.  acrylonitrile  graft 
copolymer. 

Use/Import.  (S)  Coating  binder  for 
ink.  jet  recording  paper.  Import  range: 
60,000-500.000  Iqg/yr. 

P 88-2454 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Polyvinylalcohol. 
allylacetoacetate.  acrylamide  graft 
copolymer. 

Use/Import.  (S)  Coating  binder  for 
ink -jet  recording  paper.  Import  range: 
60,000-500,000  kg/yr. 

P 88-2455 

Importer.  Marubeni  America 
Corporation. 


Chemical.  (S)  Polyvinylalcohol 
acrylamide  and  sodium  styrenesulfonate 
graft  copolymer. 

Use/Import.  (S)  Coating  agent  for 
ofiset  printing  plate.  Import  range: 
60,000-500,000  kg/yr. 

P88-2456 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Acrylamide, 
acrylonitrile,  2-hydroxyethyl 
metharylate  polymer. 

Use/Import.  (S)  Penetration  agent  for 
released  paper.  Import  range:  60,000- 
500,000  kg/yr. 

P 88-2457 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Polyvinylalcohol, 
acrylamide,  2-acrylamido-2- 
mehylpropanesulfonic  acid,  2- 
hydroxypropyl  mhacrylate  graft 
copolymer. 

Use /Import.  (S)  Coating  binder  for 
pressure  sensitive  paper.  Import  range: 
60,000-500,000  kg/yr. 

P88-2458 

Manufacturer.  Confidential. 
Chemical.  (G)  Tin  chelate. 
Use/Production.  (C)  Ingredient  for 
coating.  Prod,  range:  Confidential. 

P88-2459 

Importer.  Ciga-Ceigy  Corporation. 

Chemical.  (S)  Substituted  dioxazine 
dye. 

Use/Import.  (G)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg 
specie8(Rabbit).  Eye  irritation:  none 
species(Rabbit].  Skin  irritation: 
negligible  species(Rabbit).  Mutagenicity: 
negative.  Skin  sensitization:  negative 
species(Guinea  pig). 

P88-2460 

Manufacturer.  ARCO  Chemical 
Company. 

Chemical  (G)  Polyalkylene  carbonate. 

Use/Production.  (S)  Pattern 
production  for  last  foam  casting.  Prod, 
range:  Confidential. 

P 88-2461 

Importer.  Confidential. 

Chemical.  (G)  Fatty  acid,  rare  earth 
salt. 

Use/Import.  (G)  Processing  aid. 
Import  range:  Confidential. 

P88-2462 

Importer.  Confidential. 
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Chemical.  (G)  Polydimethylsiloxane, 
modified. 

Use/Import.  [C]  Polymer  additive. 
Import  range:  Confidential. 

P88-2463 

Manufacturer.  Confidential. 

Chemical.  (G)  Trimethylopropane 
fatty  acid  diacrylate. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2464 

Importer.  Dow  Coming  Corporation. 

Chemical.  (S)  Silicic  acid,  teraethyl 
ester,  reaction  products  with 
hexamethyldisiloxane. 

Use/Import.  (G)  Resist  resin.  Import 
range:  100-500  kg/yr. 

P 88-2465 

Importer.  Dow  Coming  Corporation. 

Chemical.  (S)  Silicic  acid,  teraethyl 
ester,  reaction  products  with 
ethoxytrimethylsilane. 

Use/Import.  (G)  Resist  resin.  Import 
range:  100-300  kg/yr. 

P88-2466 

Importer.  Dow  Coming  Corporation. 

Chemical.  (S)  Silicic  acid,  tetraethyl 
ester,  reaction  products  with  (3- 
mercaptopropyl)  trimethoxysilane  and 
ethoxytrimethylsilane. 

Use/Import.  (G)  Resist  resin.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >15  g/kg  8pecies(Rat).  Skin 
irritation:  negligible  8pecies(Rabbit). 

P 88-2467 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted 
anthraquinone. 

Use/Import.  (S)  Reactive  disperse 
dye.  Import  range:  Confidential. 

P  88-2468 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted 
heterocyclic  azo. 

Use/Import.  (S)  Reactive  dispersive 
dye  for  textiles.  Import  range: 
Confidential. 

P 88-2469 

Importer.  Atlantic  Industries.  Inc. 

Chemical.  (G)  Substituted 
heterocyclic  azo  benzeneamine.  • 

Use/Import.  (S)  Dyeing  and  printing  of 
textiles.  Import  range:  Confidential. 

P 88-2470 

Manufacturer.  Confidential. 

Chemical.  (G)  Azo  compound. 

Use/Production.  (G)  Raw  material  for 
synthetic  resins  and  fibers.  Prod,  range: 
Confidential. 


P 88-2471 

Importer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Import.  (G)  Resin  for  photo- 
copying. Import  range:  Confidential. 

P 88-2472 

Importer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Import.  (G)  Resin  for  photo- 
copying. Import  range:  Confidential. 

P 88-2473 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted 
heterocyclic  azo  benzeneamine. 

Use/Import.  (S)  Dyeing  and  printing  of 
textile.  Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  positive. 

P  88-2474 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Polyoxyalkylene 
bicyclohexanol. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 88-2475 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Polyoxyalkylene 
bicyclohexanol. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  88-2476 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Polyoxyalkylene 
bicyclohexanol. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 88-2477 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Chromophore 
substituted  polyoxyalkylene. 

Use /Production.  (G)  Colorant.  Prod, 
range:  Confidential. 

P 88-2478 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Chromophore 
substituted  polyoxyalkylene. 

Use/Production.  (G)  Colorant.  Prod, 
range:  Confidential. 

P 88-2479 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Chromophore 
substituted  polyoxyalkylene. 

Use/Production.  (G)  Colorant.  Prod, 
range:  Confidential. 

P  88-2480 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Chromophore 
substituted  polyoxyalkylene. 

Use /Production.  (G)  Colorant.  Prod, 
range:  Confidential. 


P8a-2481 

Manufacturer.  Milliken  &  Company. 
Chemical.  (G)  Substituted  furanone. 
Use/Production.  [G]  Raw  material  for 
colorant.  Prod,  range:  Confidential. 

P88-2482 

Importer.  Atlantic  Industries,  Inc. 

Chemical.  (G)  Substituted 
heterocycUc  disazo. 

Use/Import.  (S)  Reactive  dispersive 
dye  for  textile.  Import  range: 
Confidential. 

P8a-2483 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted  naphthol. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  66,000-91.000 
kg/yr. 

P 88-2484 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Ethoxylated  substituted 
naphthol. 

Use/Import.  (S)  Processing  aid.  Import 
range:  900-3.400  kg/yr. 

P  88-2485 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Tetra  substituted 
naphthol. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  50,000  kg/yr. 

P  88-2486 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Tetra  substituted 
pyrazole. 

Use/Import.  (S)  Coloration  of  plastics. 
Import  range:  500-2,500  kg/yr. 

P  88-2487 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (G)  Polyoxyethylene 
alkylaryl  phenol. 

Use/Import.  (G)  Lubricants/drying 
assistant.  Import  range:  Confidential. 

P  88-2488 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (G)  Polyoxyethylene 
alkylaryl  ether  ammonium  sulfate. 

Use/Import.  (G)  Lubricants/dyeing 
assistants.  Import  range:  Confidential. 

P 88-2489 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (G)  Polypropylene  alkylaryl 
phenol. 


Use/Import.  (G)  Lubricants/dyemg 
assistants.  Import  range:  Confidential 

P 88-2490 

Importer.  Confidential. 

Chemical.  (G)  Poly(oxy-l,2-ethandiyl)- 
hydro-w-hydroxy  and  oxepanone, 
polymer  with  n-decanol,  reaction 
product  with  benzene, 
diisocyanatomethyl. 

Use/Import.  (G)  Paint  additive,  open, 
nondispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-2491 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Glycidyl  functional 
solid  acrylic  polymer. 

Use/Production.  (S)  Resin  used  in 
powered  coating.  Prod,  range: 
Confidential. 

P 88-2492 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.[G)  Alkyd  modified  triazine 
polyol. 

Use/Production.  (S)  Printing  ink/ 
paint.  Prod,  range:  Confidential. 

P  88-2493 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical  (G)  Rosin — phenolic 
modified  alkyd. 

Use/Production.  (S)  Industrial  air  dry 
primers.  Prod,  range:  Confidential. 

P  88-2494 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical  (G)  Blocked  isocyanate 
compound. 

Use/Production.  (S)  Metal  coating. 
Prod,  range;  Confidential. 

P  88-2495 

Importer.  Reichhold  Chemicals,  Inc. 

Chemical  (G)  Fluorochloroolefin 
copolymer. 

Use/Import.  (S)  Component  of 
exterior  coating.  Import  range: 
Confidential. 

P  88-2496 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Chlorinated 
polypropylene  modified  acrylic 
copolymer. 

Use/Production.  (S)  Coating  for 
polypropylene  goods.  Prod,  range: 
Confidential. 


P 88-2497 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester/acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 88-2498 

Manufacturer.  Reichhold  Chemicals, 

Inc. 
Chemical.  (G)  Modified  amino  resiiL 
Use/Production.  (S)  Thermoset 

coatings.  Prod,  range:  Confidential. 

P 88-2499 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Modified  polyamine. 

Use/Production.  (S)  Industrial 
coatings.  Prod,  range:  Confidential. 

P  88-2500 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Styrene-acrylic 
copolymer. 

Use /Production.  (S)  Resin  used  in 
automotive  and  exterior  paint.  Prod, 
range:  Confidential. 

P  88-2501 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Chlorinated 
polypropylene  modified  acrylic 
copolymer. 

Use/Production.  (S)  Resin  used  in 
modified  of  acryhc  resin.  Prod,  range: 
Confidential. 

P  88-2502 

Importer.  Reichhold  Chemicals,  Inc. 

Chemical.  (G)  Styrene  acrylate 
copolymer. 

Use/Import.  (S)  Binder  used  in 
xerographic  toner.  Import  range: 
Confidential. 

P  88-2503 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  Novolac  modified  resin. 

Use /Production.  (S)  Component  of 
solvent  resistant  coating.  Prod,  range: 
Confidential. 

P  88-2504 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Phenolic  modified 
alkyd  resin. 

Use/Production.  (S)  Industrial  air  dry 
primer.  Prod,  range:  Confidential. 

P  88-2505 

Importer.  Reichhold  Chemicals,  Inc. 
Chemical.  (G)  Glycidyl  functional 
acrylic  copolymer. 


Use/Import.  (S)  Resin  used  in  powder 
coating.  Import  range:  ConfidentiaL 

P  88-2506 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Crosslinked  butadiene- 
styrene  polymer. 

Use/Production.  (S)  Nonwoven 
binder.  Prod,  range:  Confidential. 

P 88-2507 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Short  oil  alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
coating.  Prod,  range;  Confidential. 

P 88-2508 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester. 
Use/Production.  (G)  Destructive  use. 
Prod,  range;  Confidential. 

P 88-2509 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  copolymer. 

Use/Production.  (S)  Coating.  Prod, 
range:  Confidential. 

P  88-2510 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (S)  Coatings.  Prod. 
range;  Confidential. 

P  88-2511 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Production.  (S)  Coatings.  Prod, 
range;  Confidential. 

P  88-2512 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (S)  Coatings.  Prod. 
range;  Confidential. 

P  88-2513 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (S)  Coatings.  Prod, 
range;  Confidential. 

P  88-2514 

Importer.  Confidential. 

Chemical.  (G)  Alkyl  carboxylic  acid 
ester. 

Use/Import.  (S)  Mold  release  agent. 
Import  range;  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50> 5,000  mg/kg  species  (Rat). 
Mutagenicity:  negative. 

P  88-2515 

Importer.  Confidential. 
Chemical.  (G)  Bis-ketimine. 
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Use/Import.  (S)  Industrial 
maintenance.  Import  range:  3,000-25,000 
kg/yr; 

Toxicity  Data.  Eye  irritation: 
moderate  species  (Rabbit).  Skin 
irritntion:  strong  species  (Rabbit]. 

P 88-2516 

Importer.  Confidential. 

Chemical.  (G)  Butadiene,  polymer 
with  acrylonitrile,  susbstitutedethylene 
substituted-ethylene.  substituted- 
substituted  ethylenes. 

Use/Import.  (S)  Auxiliary  for  textile. 
Import  range:  Confidential. 

P  88-2517 

Importer.  Confidential. 

Chemical.  (G)  Metal  salt  of  a 
phosphoric  acid  derivative. 

Use/Import.  (S)  Heat  stabilizer  for 
nylon.  Import  range:  Confidential. 

P  88-2518 

Importer.  Confidential. 

Chemical.  (S)  2-phosphono-l,2,4- 
butane  tricarboxylic  acid,  potassium 
salt. 

Use/Import.  (S)  Scale  and  corrosion 
inhibitor.  Import  range:  1,500-3,000  kg/ 

yr- 

P  88-2519 

Manufacturer.  Products  Research  & 
Chemical  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polyester  polyol. 

Use/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10.000-50,000  kg/yr.     . 

P 88-2520 

Manufacturer.  Products  Research  & 
Chemical  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polyester  polyol. 

Use/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10.000-50,000  kg/yr. 

P 88-2521 

Manufacturer.  Products  Research  & 
Chemicals  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polyethioether. 

Use/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10,000-50,000  kg/yr. 

P  88-2522 

Manufacturer.  Products  Research  & 
Chemicals  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polythioether. 

U^e/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10,000-50,000  kg/yr. 


P 88-2523 

Manufacturer.  Products  Research  & 
Chemical  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polypropylene  oxide  triol. 

Use /Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10,000-50,000  kg/yr. 

P88-2524 

Manufacturer.  Products  Research  & 
Chemical  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polyether  glycol. 

Use/Production.  (S]  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10,000-50,000  kg/yr. 

P 88-2525 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate  terminated 
polyester  polyol. 

Use/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10.000-50,000  kg/yr. 

P 88-2526 

Manufacturer  Products  Research  & 
Chemical  Corp. 

Chemical.  [G]  Isocyanate  terminated 
polyester  polyol. 

Use/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10,000-50,000  kg/yr. 

P8a-2527 

Manufacturer  Products  Research  & 
Chemical  Corp. 

Chemical.  (G)  Isocyanate  terminated 
polythioether. 

Use/Production.  (S)  Polymer  for 
adhesives/coatings/sealants.  Prod, 
range:  10,000-50,000  kg/yr. 

P  88-2528 

Manufacturer.  Chattem  Chemicals. 

Chemical.  (S)  3,5-Di-tert-butyl 
salicyclic  acid;  zinc  salt. 

Use/Production.  (S)  Carbon  copy 
paper.  Prod,  range:  Confidential. 

P  88-2529 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  phosphate  ester 
ammonium  salt. 

Use/Production.  (G)  Additive  for 
electrical  &  industrial  industry.  Prod, 
range:  Confidential. 

P  88-2530 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzenesulfonic 
acid,  sodium  salt. 

Use/Production.  (G)  Additive  for 
cleaning  &  energy  industrial.  Prod, 
range:  Confidential. 

P  88-2531 

Manufacturer.  Confidential. 


Chemical.  [G]  Alkylbenzenesulfonic 
acid. 

Use/Production.  (G)  Additive  for 
lubricating  &  cutting  fluids.  Prod,  range: 
Confidential. 

P  88-2532 

Manufacturer.  Dexter  Composites 
Division. 

Chemical.  (S)  4,4'- 
(hexanuoroisopropylidene)-bis(phthalic 
anhydride;  P-Diaminobenzene;  5- 
Norborene-2,  3-dicarboxylic  acid 
monomethyl-ester. 

Use/Production.  (S)  Molding 
compounds.  Prod,  range:  100-400  kg/yr. 

P  88-2533 

Importer.  Confidential. 

Chemical.  (G)  Substituted  benzoic 
acid. 

Use-Import.  (G)  Chemical 
intermediate.  Import  range:  Confidential. 

P 88-2534 

Manufacturer.  Confidential. 

Chemical.  [G]  Disubstituted  phenyl 
azo  substituted  naphthalene  sulfonic 
acid  salt. 

Use/Production.  (S)  Isolated 
intermediate.  Prod,  range:  Confidential. 

P  88-2535 

Manufacturer.  Lonza  Inc. 

Chemical.  (G)  Polyglycerol,  fatty  acid 
ester  of. 

Use/Production.  (G)  Additive  for 
plastics  processing.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat).  Eye 
irritaUon:  slight  8pecies(Rabbit).  Skin 
irritation:  slight  species(Rabbit). 

P 88-2536 

Manufacturer.  Lonza,  Inc. 

Chemical.  (S)  Aromatic  polyol 
alkoxylated  acetate  ester  of. 

Use/Production.  (G)  Additive  for 
textile  processing.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat).  Eye 
irritation:  slight  8pecies(Rabbit).  Skin 
irritation:  slight  species(Rabbit). 

P  88-2537 

Importer.  Lonza  Inc. 

Chemical.  (G)  Fluorinated  alkyl  ester 
of  butonic  acid. 

Use/Import.  (G)  Intermediate  for 
hericide  synthesis.  Import  range: 
Confidential. 

P 88-2538 

Manufacturer  Confidential. 
Chemical.  (G)  Polyol  blend. 


Use/Production.  (G)  Insulation.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  8pecies(Rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species(Rat].  Eye  irritation:  slight 
8pecies(Rabbit).  Skin  irritation:  slight 
species(Rabbit]. 

P8ft-2539 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Import.  (G)  Temporary  coating. 
Import  range:  Confidential. 

P  88-2540 

Importer.  Confidential. 

Chemical.  (G)  Nitrate  esters. 

Use/Import.  (G)  Fuel  additive.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,000-3,000  species(Rat).  Eye 
irritation:  slight  species(Rabbit].  Skin 
irritation:  negligible  species(Rabbit). 
Mutagenicity:  positive. 

P8fr-2541 

Manufacturer.  Confidential. 

Chemical.  (G)  Complex  acrylate/ 
methacrylate  copolymer. 

Use/Production.  [G]  Industrial  coating 
as  a  adhesive.  Prod,  range:  10,000- 
111,000  kg/yr. 

P 88-2542 

Manufacturer.  Confidential. 

Chemical.  (G)  Functionalized 
ploymerized  alkenes. 

Use/Production.  (G)  Dispersively  used 
coating.  Prod,  range:  100.000-300,000  kg/ 
yr. 

P 88-2543 

Manufacturer.  Confidential. 

Chemical.  [G]  Polymer  of  styrene  and 
mixed  acrylate  or  methacrylates. 

Use/Production.  [G]  Industrial  coating 
having  an  open  use.  I^od.  range:  25,000- 
31,000  kg/yr. 

P 88-2544 

Manufacturer.  Confidential. 

Chemical.  [G]  Acrylate  methacrylate 
polymer. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  36,600-109,800  kg/ 
yr. 

P 88-2545 

Manufacturer.  Confidential. 

Chemical  (G)  Unneutralized  alkyd 
resin. 

Use/Production.  (S)  Alkyd 
intermediate  resin.  Prod,  range:  10,000- 
100,000  kg/yr. 

P  88-2546 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  amines. 


Use/Production.  (G)  Dispersively  used 
coating.  Prod,  range:  1,000-3,000  kg/yr. 

P  88-2547 

Manufacturer  Confidential. 

Chemical.  (G)  Neutralized  alkyd  resin. 

Use/Production.  (S)  Binder  resin  in 
general  industrial  topcoat.  Prod,  range: 
iaOOO-100,000  kg/yr. 

P88-2548 

Manufacturer.  Confidential. 

Chemical.  [G]  Neutralized  alkyd  resin. 

Use/Production.  (S)  Binder  resin  in 
general  industrial  topcoat.  Prod,  range: 
10,000-100,000  kg/yr. 

P 88-2549 

Manufacturer  Confidential. 

Chemical.  (G)  Neutralized  alkyd  resin. 

Use/Production.  (S)  Binder  resin  in 
general  industrial  topcoat.  Prod,  range: 
10,000-100,000  kg/yr. 

P  88-2550 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer/amine 
product. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  40,000-49.000  kg/yr. 

P 88-2551 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylate/methacrylate. 

Use/Production.  (G)  Dispersively  used 
topcoat.  Prod,  range:  10.000-120,000  kg/ 

yr- 

P 88-2552 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polyester. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  55,400-166,000  kg/ 
yr. 

P 88-2553 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 
Use/Production.  (G)  Industrial 
coating.  Prod,  range:  62,000  kg/yr. 

P 88-2554 

Manufacturer.  Confidential. 

Chemical.  [G]  Styrenated  copolymer 
of  acrylates  and  a  methacrylate. 

Use/Production.  (G)  Openly  used 
industrial  coating.  Prod,  range:  50,000- 
100,000  kg/yr. 

P  8»-2555 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  methacrylic 
styrenated  acrylic  polymer. 

Use/Production.  (S)  Flow  control 
agent  for  automative  topcoat.  Prod, 
range:  7,000-28,000  kg/yr. 


BEST  COPY  AVAILABLE 


P8»-2556 

Manufacturer.  General  Electric 
Plastics. 

Chemical.  (G)  Epoxy  triazine  per 
sumitter. 

Use/Production.  (S)  Intermediate  for 
production  of  resins.  Prod,  range: 
Confidential. 

P88-2557 

Manufacturer.  General  Electric 
Plastics. 

Chemical.  [G]  Modified  aromatic 
polyether  condensed  with  epoxy 
triazine. 

Use/Production.  (S)  Thermoplastic 
resin.  Prod,  range:  Confidential. 

P 88-2558 

Manufacturer.  General  Electric 
Plastics. 

Chemical.  (G)  Aromatic  polyether 
copolymer  with  polyester. 

Use/Production.  (S)  Thermoplastic 
resin.  Prod,  range:  Confidential. 

P  88-2559 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  [G]  Octadecanoic  acid, 
esters  with  alcohols,  cll-14-i80-,cl3-rich. 
ethoxylated. 

Use/Production.  (S)  Fiber  lubricant  & 
softener.  Prod,  range:  Confidential. 

P88-2560 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  (G)  Octadecanoic  acid, 
esters  with  alcohol,  cll-14-i80-,cl3-rich. 

Use/Production.  (S)  Fiber  lubricant  & 
softener.  Prod,  range:  Confidential. 

P  88-2561 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  (S)  Alcohols,  cll-14-i80-, 
cl3-rich,  ethoxylated,  reaction  products 
with  phosphorus  oxide  (p205). 

Use/Production.  (S)  Wetter/ 
detergent/emulsifier.  Prod,  range: 
Confidential. 

P  88-2562 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  (S)  Alcohols,  cll-14-i80-, 
cl3-rich,  reaction  products  with 
phosphorous  oxide  (p205]  and  alcohols, 
cll-14-iso-,cl3-rich,  ethoxylated. 

Use/Production.  (S)  Wetter/ 
detergent/emulsifier.  Prod,  range: 
Confidential. 

P  88-2563 

Manufacturer.  Callaway  Chemical 
Company. 
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Chemical.  (S)  Alcohols,  cll-14-i80-, 
cl3-rich.  reaction  products  with 
phosphorous  oxide  {p205]  and  alcohols, 
cll-14-iso-.cl3-rich,  ethoxylated, 
potassium  salts. 

Use /Production.  (S)  Anionic 
surfactant.  Prod,  range:  Confidential. 

P  88-2564 

Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  (S)  Alcohols,  cll-14-iso-, 
cl3-rich,  ethoxylated.  reaction  products 
with  phosphorous  oxide  (p205], 
potassium  salts. 

Use /Production.  (S)  Anionic 
surfactant.  Prod,  range:  Confidential. 

P  88-2565 

Importer.  Em  Industries,  Inc. 

Chemical.  (S]  4-(2- 
Hydroxyethoxy)phenyl(2-chloro-2- 
popyi)ketane. 

Use/Import.  (S)  Photo  initiated. 
Impart,  range:  300-2.000  kg/yi. 

P8a-2566 

Importer.  Confidential. 

Chemical.  \G}  Atomatrc  m^thacrylate. 

Use/Import.  (G)  Cement.  Imptirt. 
range:  Confidential.  Toxiciiy  Data. 
Acute  oral  toxicity:  Ii)50  <  1,000  mg/kg 
species  (Rat).  Skin  irritation:  sH^ 
species  (Rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  negative  species 
(Guinea  pig). 

P 88-2567 

Importer.  Confidential. 

Chemical.  (G)  SubstHuted  triazine, 
alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P88-2568 

Importer.  Serex  Chemical  Company, 
Inc. 

Chemical.  (G)  Glycerol  glycidyl  ether. 

Use/Import.  fS)  Reactive  deluent  for 
epoxy  resins. 

Import  range:  ConfidentiaL 

P88-25M 

Importer.  Confidential. 

Chemical.  (G)  Polyester  polyol. 

Use/Import.  (S)  Automative 
refinishing.  hnport  range:  8,000-40,000 
kg/yr. 

P8a-2570 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  terminated 
polyacryl£rte. 

Use/hnport.  (S)  Airtomative  repair 
finishes.  Import  range:  10,00&-100.WK) 
kg/yr. 

P 88-2571 

Importer.  Confidential. 


Chemical.  (G)  Aliphatic 
polyisocyanate. 

Use/Import.  (S)  Plastic  coatings. 
Import  range:  50,000-125,000  kg/yr. 

P 88-2572 

Importer.  Confidential. 

Chemical.  ^]  Polyether-$»o]^urethane. 

Use/Import.  (S)  Heat  sensitizing  of 
rubber  latices.  Import  range: 
Confidential. 

P 88-2573 

Importer.  Confidential. 

Chemical.  (G)  Substituted,  substituted 
phenazine. 

Use/Import.  (S)  Colorant  for 
polymers.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/Kg  specie9(Rat).  Eye 
irritation:  nonei  8petiies(Rabbit).  Skin 
irritation:  negligible  8pecieB(Rabbit). 

P8ft-2574 

Importer.  Confidential. 

Chemical.  (S)  2,2'-{2.2-dimethyl-l,3- 
propanediylbis  (biB]}biB  (5,5-dimethyl-l- 
1.3,2-dioxaibarinane). 

Use/Import.  (S)  Adhesive  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat).  Eye 
irritation:  slight  species(Rabbit).  Skin 
irritation:  negligible  Bpecies(Rabbil). 

P 88-2575 

Importer.  Confidential. 

Chemical.  (S)  N-(l,l-dnnethylpropyl)- 
2-benzothiazole  sulfenamide. 

Use/Import.  (S)  Chemical  accelerator 
for  rubber  vulcanizate.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  speciesfRat).  Eye 
irritation:  none  «pecies(Rabbit).  Skin 
irritation:  negligible  »pecie9(Rabbit). 
Mutagenicity:  negative. 

P 88-2576 

Importer.  Confidential. 

Chemical.  (S)  Di(|Aeiioxye?thyl)£orroal. 

Use/Import.  (S)  Plasticiser  far  paints. 
Import  range:  1,000-1.200  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  8.93  ml/kg  species(Rat). 

P  88-2577 

Importer.  Thompson-'Hayward 
Chemical  Company. 

Chemical.  (G)  Alkyl  aryl  efhoxylate. 

Use/Import.  (S)  Coating  component. 
Import  range:  218,000-227,000  kg/yr. 

P  88-2578 

Manufacturer.  Confidential. 

Chemical.  (G)  Maleinized  fatty  acid 
derivative. 

Use/Production.  (9)  Coating 
component.  Prod,  range:  216,000-227,000 
kg/yr. 


Manufacturer.  Confidential. 
Chemical  [C]  Polyester  polyol. 
Use/Productioa.  (S)  Printing  inks. 
Prod,  range:  182.000-363.000  l^g/yr. 

P8»-2sao 

Manufacturer  Confidential. 

Chemical.  (G)  Halogenated  polyester 
polyol. 

Use/Production.  (S)  Fire  retardant. 
Prod,  range:  4S,000-«a000  k^/yr. 

P 88-2581 

Manufacturer.  Confidential. 

Chemical.  (G)  Aramaitic  polyetiier 
prepolymer-isocyanate  ierminated. 

Uae/Production.  (S)  Medical  devices. 
Prod,  range:  23.000-344WO  kg/yr. 

P88-2582 

Importer.  Kfanibeni  America 
Corporation. 

Chemical.  (S)  {poly-{biBphenol  a-2- 
hydroxy  proply  ether)}  poly- 
capralactone  graft  polymer. 

Use/Import.  (S)  Epoxy  resin  for 
coating,  fanport  range:  Confidential. 

p«S^2583 

Manufacturer.  Baker  Perfonnance 
Chemicals  Inc. 

Chemical.  (G)  Alkylester  of  -olefin/ 
malic  anhydride  copolymer. 

Use /Production.  (S)  Pour  paint 
depressant.  Prod,  range:  Confidential. 

P88-25B4 

Manufacturer.  Baker  Performance 
Chemical  Inc. 

Chemical.  (G)  Alkyldiester  of  -olefin/ 
malic  anhydride  copolymer. 

Use/Production.  (S)  Pour  paint 
depressant.  Prod,  range:  Confidential. 

P»-«985 

Manufacturer.  Hoechst  Celanese 
Corp. 

Chemical.  (S)  4,4'-{2,2,2-trifluoro-l- 
triflouromethyl)  ethylidene}-bis-  {2- 
nitrophenol}. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  8^—99—2906 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polymeric 
polyester. 

Use/Production.  (S)  Plastidzer.  Prod, 
range:  Confidential. 

P 88-2587 

Manufacturer.  Confidential. 

Chemical  (G)  Cyanoguanidine  amine 
polymer  acid  salt. 

Use/Production.  (S)  Textile  dye-fixing 
agent.  Prod,  range:  Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  3.310  mg/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LD50 1,060  mg/kg 
8pecies(Rabbit]. 

P 88-2588 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyacrylic  wood. 

Use/Production.  (S)  Marine 
construction  applications.  Prod,  range: 
50,000-150,000  kg/yr. 

P88-2589 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  amine 
carbon  dioxide  product. 

Use/Production.  (S)  Frothing  agent. 
Prod,  range:  50-1,000  kg/yr. 

P  88-2590 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylate 
pentapolymer. 

Use/Production.  (G)  Component. 
Prod,  range:  Confidential. 

P  88-2591 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  a 
carboxyl  terminated  polyester  urethane 
polymer. 

Use/Production.  (S)  Fabric  finish/ 
fabric  coating.  Prod,  range:  100.000- 
500.000  kg/yr. 

P 88-2592 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Import.  [G]  Open,  nondispersive 
use.  Import  range:  100.000-500,000  kg/yr. 

P 88-2593 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (G)  Paint  component 
Prod,  range:  Confidential. 

P 88-2594 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (G)  Paint  component 
Prod,  range:  Confidential. 

P8a-2595 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (G)  Paint  component 
Prod,  range:  Confidential. 

P  88-2596 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use/Production.  (G)  Paint  compaint 
Prod,  range:  ConfidenUal. 

P  88-2597 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  beta- 
naphthol  compound. 


Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-2596 

Manufacturer.  Confidential. 

Chemical.  (G)  Disubstituted 
dimethoxybenzidine. 

Use/Production.  [G]  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-2599 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  substituted 
naphthol  compound. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P88-2600 

Manufacturer  Confidential. 

Chemical.  (G)  Dialkyl  dimethyl 
ammonium  salt  of  substituted  arylazo. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P8a-2601 

Manufacturer.  Confidential. 

Chemical.  (G)  Dialkyldimethyl  salt  of 
substituted  arylazo  butanamide. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  ConfidentiaL 

P88-2602 

Importer.  Sherex  Chemical  Company. 
Inc. 

Chemical.  (S)  Diglycide  ether  of 
polypropylene  glycol. 

Use/Import.  (S)  Reactive  diluent  for 
epoxy  resins.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>4.000  mg/kg  species  (Rat).  Eye 
irritation:  strong  species  (Rabbit).  Skin 
irritation:  moderate  species  (Rabbit). 
Mutagenicity:  positive.  Skin 
sensitization:  positive  species  (Guinea 
pig)- 

P  88-2603 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  sulfonated 
unsaturated  polyester  resin. 

Use/Production.  (S)  Fiberglass 
preform  binder  resin.  Prod,  range: 
25,000^1.600  kg/yr. 

P88-2604 

Manufacturer.  Hoechst  Celanese 
Corp. 

Chemical.  (S)  4.4'-(2.2.2-trifluoro-l- 
(trifluoromethyl)ethylidene)-bis-benzoyl 
chloride. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P88-2605 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  4.4'-(2.2,2-trinuoro-l- 
(trifluoromethyl)ethylidene)-bis-(2- 
aminophenol). 


Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 
Toxicity  Data.  Mutagenicity:  negative. 

P88-2806 

Manufacturer  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  2,2-bi8(3-aminD-4- 
hydroxyphenyl)-hexafluoropropane/l.3- 
benzene  discarboxylic  acid-2.2-bis-(4- 
carboxyphenyl)hexafluoropane 
copolyamide. 

Use/Production.  (G)  Resin  for  coating 
application.  Prod,  range:  Confidential. 

P88-26e7 

Importer.  Quantum  Chemical 
Corporation. 

Chemical.  (G)  Sulphurized  fatty  acid 
ester. 

Use/Import.  (G)  Lubricants.  Import 
range:  52,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>5  g/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

Manufacturer.  ConfidentiaL 

P88-2608 

Chemical.  (S)  Benzoic  acid  2-((2- 
Methyl-3-(4- 

methoxyphenyl)propylidene)amino)-, 
methyl  ester. 

Use/Production.  (S)  Component  of 
fragrance  compound.  Prod,  range:  1,000- 
2.000  kg/yr. 

P88-2609 

Manufacturer.  Fritzsche  Dodge  & 
Olcott. 

Chemical.  (S)  Benzoic  acid  2-((2- 
Methyl-3-(3.4- 
methylenedioxyphenyl)propylidene)amino 

Use/Production.  (S)  Component  of 
fi-agrance  compounds.  Prod,  range: 
1.000-2.000  kg/yr. 

P  88-2610 

Manufacturer.  Fritzsche  Dodge  & 
Olcott. 

Chemical.  (S)  Butylbenzene;  4-Phenyl- 
2-butanone;  4-cyclohexyl-butanol-2. 

Use/Production.  (S)  Component  of 
fragrance  compounds.  Prod,  range: 
1,000-3,000  kg/yr. 

P8S-2611 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  products  of 
sodium  tetraborate  and  postassium 
hydroxide. 

Use/Production.  (S)  Buffer  for 
corrosion  inhibition.  Prod,  range:  7,300- 
10,900  kg/yr. 

P  88-2612 

Manufacturer.  Confidential. 


45578 


Federal  Register  /  Vol.  53,  No.  218  /  Thursday.  November  10,  1988  /  ^fotices 


Federal  Regster  /  Vol.  53.  No.  218  /  Thursday.  November  iq  1988  /  Notices  45579 


Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G]  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>5  g/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50>5  g/kg  species 
(Rabbit).  Eye  irritation:  none  species 
(Rabbit).  9un  irritation:  negligible 
species  (Rabbit). 

P  88-2613 

Manufacturer.  Confidential. 
Chemical.  (G)  Organic  rare  earth  salt. 
Use/Production.  (G)  Polymerization 
catalyst.  Prod,  range:  Confidential. 

P  8&-2614 

Manufacturer  Confidential. 

Chemical.  (G)  Organic  acid  rare  earth 
salt. 

Use/Production.  (G)  Polymerization 
catalyst.  Prod,  range:  Confidential. 

P 88-2615 

Manufacturer  Hi-Tek  Plymers,  Inc. 
Chemical.  (G)  Polyether  urethane. 
Use/Production.  (G)  Dispersing  agent. 
Prod,  range:  Confidential. 

P 88-2616 

Manufacturer.  Confidential. 
Chemical.  (G)  Satured  polyester. 
Uae/Production.  (S)  Component  in 
paint.  Prod,  range:  120.000-240,000  kg/yr. 

P 88-2617 

Manufacturer  Confidential. 

Chemical.  (S)  1(3H)- 
Isobenzofuranone,  3,3-bis(4- 
hydroxyphenyll-jjotasaium  salt. 

Use/Production.  (S)  PH  indicator/ 
colorant.  Prod,  range:  54.54-81.8  kg/yr. 

P 88-2618 

Importer.  Confidential. 
Chemical.  (G)  Sulfonated  amine. 
Use/Import.  (S)  Chemical 
intermediate.  Import  range:  Confidential. 

P 88-2619 

Manufacturer.  Interez.  Inc. 
ChemicoJ.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Inlrermediate. 
Prod,  range:  250,060  kg/yr. 

P 88-2620 

Manufacturer  Confidential. 

Chemical.  (S)  Dimethyl  glutarale. 
diethylentriamine.  Ammonia, 
epichlorohydrin. 

Use/Production.  (S)  Additive  in  mfgr. 
or  paper  products.  Prod,  range: 
Confidential. 

Toxicity  Data:  Acute  oral  toxicity: 
LD50  .95  ml/kg  species(Rat). 

P  88-2621 

Importer.  Quantum  Chemical  Corp. 


Chemical.  (G)  Fatty  acid  ester. 
Use/Import.  [S]  Lubricants.  Import 
range:  5,000  kg/yr. 

P  88-2622 

Importer.  Quantum  Chemical  Corp. 

Chemical.  (G)  Sulphurized  fatty  acid 
ester. 

Use/Import.  (G)  Lubricants.  Import 
range:  52,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>5  g/kg  speciesfRat).  Eye 
irritation:  none  species(Rabbit)  Skin 
irritation:  negligible  8pecies(Rabbit). 

P88^2S2S 

Importer.  Quantum  Chemical  Corp. 

Chemical.  (G)  Fatty  acid  ester. 

Use/Import.  (S)  Lubricants.  Import 
range:  218,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>5  g/kg  species(Rat).  Eye 
irritation:  none  species(Rabbit).  Skin 
irritation:  negligible  species{Rabbit). 

P  88-2624 

Manufacturer.  Confidential. 

Chemical.  (G)  A  polymer  of  a 
raethacrylic  acid,  an  acryhc  acid  ester 
and  methac  acid. 

Use/Production.  (G)  Synthetic 
thickener.  Prod,  range:  Confidential. 

P 88-2625 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  of  a 
methacrylate  ester,  an  acrylate  ester, 
vinyl  acids  and  other  vinyl  monomers. 

Use/Production.  [G]  Polymer  for  floor 
polish.  Prod,  range:  Confidential. 

P88-2626 

Importer  Confidential. 

Chemical.  (G)  Blocked  urethane 
prepolymer  of  an  aromatic  diisocyanate, 
aliphatic  polyols  and  an  aliphatic 
blocking  agent. 

Use/Import.  (G)  Coatings  to  import 
leather  like  appearance.  Import  range: 
Confidential. 

P8»-2627 

Importer.  Quantum  Chemical  Corp. 

Chemical.  (G)  Fatty  acid  ester. 

Use/Import.  (S)  Lubricants.  Import 
range:  120/000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  speciesfRat).  Eye 
irritation:  none  specie8(Rabbit).  Skin 
irritation:  negligible  species(Rabbit). 

P  88-2628 

Manufacturer.  The  Goodyear 
Tire&Rubber  Company. 

Chemical.  (G)  VFR-1027x  &  vfr- 
10273X. 

Use/Production.  (S)  Containers  and 
packaging.  Prod,  range:  11,000-275.000 
kg/yr. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg  specie*(rat).  Skin 
irritation:  negligible  species(Rabbit). 

P  88-2629 

Manufacturer.  E.A.  Abbott. 
Chemical.  (G)  Chloroalkyidisiloxane. 
Use/Production.  (G)  Intermediate. 
Prod,  range:  250.000  ky/yr. 

P 88-2630 

Manufacturer.  Confidential. 

Chemical.  (G)  Polysulfide  acrylate. 

Use /Production.  (S)  Companent  of 
formulated  polymer.  Prod,  range: 
lOOjQOO-1,000.000  kg/yr. 

P  88-2631 

Manufacturer.  Confidential. 

Chemical.  [G]  Alkenes  a,  reaction 
products  with  2,5-furandione  and 
substituted  alkyl  amines. 

Use/Production.  (G)  Surface  active 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50>  2.000  mg/kg 
species(Rabbit).  Eye  irritation:  none 
species(Rabbit).  Skin  irritation: 
moderate  species(Rabbit). 

P88-2832 

Manufacturer  Confidential. 

Chemical.  (G)  Aiken  b  reaction 
products  with  2,5-furandion  and 
substituted  alkyl  amines. 

Use/Production.  (G)  Surface  active 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  > 5,000  mg/kg  8pecies(Rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species(Rabbit).  Eye  irritation:  slight 
species  (Rabbit).  Skin  irritation: 
moderate  speciesCRabbit). 

P8»-2633 

Manufacturer  Confidential 

Chemical.  (G)  Alkenesc  reaction 
products  with  2,5-furandione  and 
substituted  alkyl  amines. 

Use/Production.  (G)  Surface  active 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  < 5,090  kg/yr  8peoie8(Rat).  Acute 
dermal  toxicity  LD50  > 2,000  mg/kg 
species(Rabbit).  Eye  irritation:  slight 
species(Rabbit).  Skin  irritation: 
moderate  species{Rabbit). 

P 88-2634 

Chemical.  (G)  Hamic  acid,  sodium 
salt,  polymer  with  acrylic  monomer.    -- 

Use/Production.  (G)  Fluid  loss 
additive.  Prod,  range:  Confidential. 

P 88-2635 

Manufacturer.  Confidential. 


Chemical.  [G]  Humic  acid,  sodium 
salt,  polymer  with  acrylic  monomer. 

Use/Production.  (G)  Fluid  loss 
additive.  Prod,  range:  Confidential. 

PB8-2636 

Manufacturer.  Confidential. 

Chemical.  (G)  Humic  acid,  sodium 
salt,  polymer  with  acrylic  monomer. 

Use/Production.  (G)  Fluid  loss 
additive.  Prod,  range:  Confidential. 

P8ft-2637 

Manufacturer.  Confidential. 

Chemical.  (G)  AKphatic  dibasic  add 
glycol  ester. 

Use/Production.  [G]  Fuel  and 
lubricant  additive.  Prod,  range: 
Confidential. 

P 88-2638 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  acid  dibasic 
glycol  ester. 

Use/ Production.  (Gj  Fael  and 
lubricant  additive.  Prod,  range: 
Confidential. 

P 88-2639 

Manufacturer.  ConfidentiaL 
Chemical.  (GJ  Aliphatic  add  dibasic 

glycol  ester. 

Use/Production.  (G)  Fuel  and 

lubricant  additive.  Prod,  range: 

Confidential. 

P 68-2640 

Manufacturer.  Confidential. 

Chemical.  (G)  Alipjiatic  dibasic  acid 
dibasic  glycol  ester. 

Use/Production.  [G]  Fuel  and 
lubricant  additive.  Prod,  range: 
ConfidentiaL 

P8a-2641 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aliphatic  dibasic  acid 

dibasic  glycol  ester. 
Use /Production.  (G)  Fuel  and 

lubricant  additive.  Prod,  range: 

Confidential. 

P8a-26C 

Manufacturer.  TjConfidential. 

Chemical.  (G)  Aliphatic  dibasic  acid 
dibasic  glycol  ester. 

Use /Production.  (G)  Fuel  and 
lubricant  additive.  Prod,  range: 
Confidential. 

P88-2643 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  isocyanate. 

Use/Production.  \G)  Fuel  and 
lubricant  additive.  Prod,  range: 
Confidential. 

P 88-2644 

Manufacturer  Hoechst  Celanese 
Corporation. 


Chemical.  (G)  Azo  substituted  aniUne. 

Use/Production.  (SJ  Dyestuff.  Prod, 
range:  2,300-7,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  specie8{Rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
specieB(Rabbit).  Static  acute  toxicity: 
LC50  67.9  ml/1  time  96  8pecies(zebra 
fish).  Eye  irritation:  none 
species(Rabbit).  Skin  irritation: 
negligible  «pecies(Rabbit).  Mutagenidty: 
negative.  Skin  sensitization:  positive 
species(Guinea  pig). 

P 88-2645 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Azo  substitute  aniline. 

Use/Import.  (S)  Dyestuff.  Import 
range:  2,300-7,000  kg/yr. 

Toxicity  Data.  Acuie  oral  ioxiciiy. 
LD50  >  5,000  mg/kg  spedesfRat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species(RabbiO.  Static  acute  toxicity: 
LC50  18.25  ml/1  time  species(zebra  fish). 
Eye  irritation:  none  8pecies(Rabbit). 
Skin  irritation:  negligible 
species(Rabbit).  Mutagenidty:  negative. 
Skin  sensitization:  positive 
species(Guinea  pig). 

P89-1 

Importer.  E.I.  Du  Pont  De  Nemours  & 
Co.,  Inc. 

Chemical.  (G)  Peroxy-initiated 
acrylate  ester/ether  nitrile  polymer. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P8»n2 

Manufacturer.  Koppers  Co.,  Inc. 
Chemical.  (G|  Unxaturated  polyester. 
Use/PtvdacUoa.  (S)  Reinfoirsment  for 
glass.  Prod,  range:  Confidential. 

P89-3  ^ 

Manufacturer  Texaco  Chemical 
Company. 

Chemical.  (S)  2-(2-(2- 
Hydroxyethoxy)ethoxy)ethylamine. 

Use/Productioa.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3.66g/Kg  species(Rat).  Acute 
dermal  toxicity:  LD50  >  89/kg  species 
(Rabbit).  Eye  irritation:  strong  species 
(Rabbit).  Skin  irritation:  slight  species 
(Rabbit).  Skin  sensitization:  poutive 
species(Guinea  pig). 

P8»-4 

Manufacturer.  Texac  Chemical 
Company. 

Chemical.  (S)  2-(2-(2- 
Hydroxyethoxj')ethoxy)ethoxy)ethylamine 

Use/Production.  [G]  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty; 
LD50  3.88g/kg  species  (Rat).  Acute 


dermal  toxicity:  LD50  >  8g/kg  spedes 
(Rabbit).  Eye  irritation:  strong  species 
(Rabbit).  Skin  irritation:  slight  species 
(Rabbit).  Skin  sensitization:  positive 
species  (Guinea  pig). 

P89-5 

Manufacturer  ConikleatiaL 
Chemical.  (S)  Isononanoic  acid  adipic 

acid  polyester  of  glycerine. 

Use/Production.  (G)  Printing  ink 

vehicle.  Prod,  range:  22,000-30,000  kg/yr. 

P89-6 

Manufacturer.  Minnesota  Mining 
Manufacturing  Co.  (3M). 

Chemical  (C)  Substituted  ketazine. 

Use/Production.  (S)  Photographic 
leuco  dye.  Prod,  range:  Confidential. 

P89-7 

Manufacturer.  Minnesota  Mining 
Manufacturing  Co. 

Chemical  (C)  Substitute  phencme. 

Use/Prodactian.  (S)  Photographic  dye 
intermediate  Prod,  range:  Confidential. 

P89-8 

Manufacturer.  Minnesota  Mining 
Manufacturing  Co. 

Chemical  (G)  Substituted  aflcyl 
aniline. 

Use/Production.  (S)  Photographic  dye 
intermediate.  IVod.  range:  ConfidentiaL 

P89-9 

Manufacturer.  Minnesota  Mining 
Manufacturing  Co. 

Chemical  (G)  Substituted  dialkyl 
aniline. 

Use/Production.  (S)  Photographic 
leuco  dye.  Prod,  range:  ConfidentiaL 

P8»-1G 

Manufacturer.  Minnesota  Mining 
Manufacturing  Co. 

Chemical  [G]  Salt  or  substituted 
oxazine. 

Use/Production.  (S)  K»otographic  dye 
intermediate.  Prod  range:  Confidential. 

P  89-11 

Manufacturer.  Minnesota  Mining 
Mannfactoring  Co. 

Chemical  (G)  Substituted  oxazine. 

Use/Production.  (S)  Photographic 
leuco  dye.  Prod,  range:  Confidential. 

P  89-12 

Manufacturer.  Ashland  Chemical  Co. 

Chemical  (G)  Azo-inibaled  acrylic 
hydroxy/ester  polymer. 

Use/Production.  [G]  C^>en. 
nondispersive  use.  Prod,  rai^e: 
Confidential. 

P  89-13 

Manufacturer  Ashland  Chemical  Co. 
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Chemical.  (G)  Thermoplastic 
saturated  polyester. 

Use/Production.  (G)  Cured  reinforced 
thermoset  plastic  composite.  Prod, 
range:  Confidential. 

P  89-14 

Manufacturer.  Ashland  Chemical  Co. 

Chemical.  (G)  Mixed  glycol  esters  of 
terephthalic  acid. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential 

P  89-15 

Manufacturer.  Ashland  Chemical  Co. 

Chemical.  (G)  Unsaturated  polyester. 

Use/Production.  (G)  Cured  reinforced 
plastic  composite.  Prod,  range: 
Confidential. 

P 89-16 

Manufacturer.  Confidential. 

Chemical.  (G)  2,2- 
(substitutedjbisoxazoline  polymer  with 
phenol  and  phenol  and  formaldehyde. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  89-17 

Manufacturer.  Confidential. 

Chemical.  [G]  2,2- 
(substituted)bisoxazoline  polymer  with 
phenol  and  formaldehyde. 

Use/Production.  [G]  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  89-18 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated  polyether 
prepolymer-isocyanate  terminated. 

Use/Production.  (S)  Resin  component. 
Prod,  range:  30,500-91,000  kg/yr. 

P  89-19 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Oleifin  identified. 

Use/Import.  (S)  Petroleum  distillate 
additive.  Import  range:  45.000-90,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 

P  89-20 

Manufacturer  Confidential. 

Chemical.  (S)  Calcium 
trifluoromethane.<tulfonate 

Use/Production.  (G)  Catalyst.  Prod 
range:  Confidential. 

Toxicity  Data.  Eye  irritation:  slight 
species  (Rabbit).  Skin  irritation:  strong 
species  (Rabbit). 

P  89-21 

Manufacturer.  Confidential 


Chemical.  (G)  Chemical  intermediate. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,679  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50    2,000  mg/kg 
species  (Rabbit).  Skin  irritation:  slight 
species  (Rabbit). 

P  89-22 

Manufacturer.  Confidential. 

Chemical.  (G)  Octylacrylamide/ 
acrylates  copolymer  (CFRA 
designation). 

Use/Production.  (G)  Photoresist  film 
additive.  Prod,  range:  Confidential. 

P89-23 

Manufacturer.  National  Strarch  and 
Chemical  Corp. 

Chemical.  (G)  Carboxylated  vinyl 
acrylic  copolymer. 

Use/Production.  (G)  Pressure 
sensitive  adhesive.  Prod,  range: 
Confidential. 

P89-24 

Manufacturer.  Quantum  Chemical 
Corp. 

Chemical.  (G)  Alkyl  ester. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  100-25,000  kg- 
yr. 

P  89-25 

Manufacturer.  Confidential. 

Chemical.  (G)  Aryl  bisphosphite. 

Use/Production.  (G)  Site-limited 
chemical  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  16  g/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  7.1  g/kj?  species 
(Rabbit).  Eye  irritation:  slight  species 
(Rabbit).  Skin  irritation:  negligible 
species  (Rabbit). 

P  89-26 

Importer  Confidential 
Chemical.  (G)  Styrenic  monomer 
Use/Import.  (G)  Destructive  use 
Import  range:  Confidential 

P  89-27 

Importer  Confidential. 

Chemical.  (G)  Modified  alkyl 
methacrylate. 

Use/Import.  (G)  Destructive  use. 
Import  range:  Confidential. 

P89-28 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenic-acrylic 
copolymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 


P  89-29 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  E-cuprolactone  modified 
2-hydroxyethyl  acrylate  monomer. 

Use/Import.  (S)  UV  curing  resin  for 
plastic  paint.  Import  range:  20,000- 
100.000  kg/yr. 

P89-30 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  3,4-Epoxy  cyclohexyl 
methyl  methacrylate. 

Use/Import.  (S)  Powder  coating  paint. 
Import  range:  500-10,000  kg/yr. 

P 89-31 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  3,4-Epoxy  cyclohexyl 
methyl  acrylate. 

Use/Import.  (S)  Powder  coating  paint. 
Import  range:  500-10.000  kg/yr. 

P89-32 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  E-cuprolactone  modified 
2-hydroxyethyl  methacrylate  monomer. 

Use/Import.  (S)  UV  curing  for  plastic 
paint.  Import  range:  20,000-100,000  kg/ 
yr. 

P89-33 

Importer.  Confidential. 
Chemical.  (S). 

Use/PImport  (G)  Component.  Import 
range:  Confidential. 

P89-34 

Importer.  Akzo  Chemicals,  Inc. 

Chemical.  (S)  Trans-1,4- 
cyclohexanediisocyanate: 
polytetramethylene  glycol. 

Use/Import.  (S)  Prepolymers  in  the 
production  of  cast  elestomers.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  <  5.000  mg/kg  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Skin  irritation;  slight  species  (Rabbit). 

P89-35 

Importer.  Akzo  Chemicals,  Inc. 

Chemical.  (S)  Trans-1,4- 
cyclohexanediisocyanate; 
polytetramethylene  glycol. 

Use/Import.  (S)  Prepolymers  in  the 
production  of  cast  electomers.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  moderate  species(Rabbit). 
Skin  irritation:  slight  specie8(Rabbit). 

P89-36 

Importer.  Akzo  Chemicals.  Inc. 


Chemical  (G)  Tte  polymer  of  traas- 
1  ■4-cyclolianediiK)cy«iale  and  a  died. 

Use/Import  (S|  ftspolymen  in  the 
production  of  cast  electomers.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  spectesfRat).  Eye 
irritation:  moderate  8pecie«(Rabbit]. 
Skin  imtation:  alight  specie«(Rabbit). 

P 89-37 

Importer.  Akzo  Chemicals,  Inc. 

Chemical.  (G)  The  polymer  of  trans- 
l,4-cyclohexandii8ocyanate  and  a  diol. 

Use/ImporL  (S)  Prepolymers  in  the 
production  of  cast  electomers.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  moderate  species  [Rabbit). 
Skin  irritation:  slight  species  (Rabbit). 

P89-38 

Manufacturer.  Pratt  &  Lambert. 

Chemical.  [G]  Oxime  capped  aromatic 
polyester  urethane. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P89-39 

Manafacturer.  Confidential 
Chemical.  (G)  Acrylic  solution  resin. 
Use/Production.  (S)  Appliance 
coatings.  Prod,  range:  ConfidentiaL 

P89-40 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Acrylic  solution  resin. 
Use/Production.  (S)  Coating  for 

polypropylene.  Prod,  range: 

Confidential. 

P  80-41 

Manufacturer.  Confidential. 
Chemical.  [G]  Acrylic  aohition  resin. 
Use/Production.  (S)  Automotive 
finishes.  Prod,  range:  ConfidentiaL 

P89-42 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  solution  resin. 
Use/Production.  (S)  Pressure  aeoaitive 
adhesives.  Prod,  range:  ConfidentiaL 

PB9-43 

Manufacturer.  ConfidentiaL 
ChemioaL  (Gj  Acrylic  solutioa  resio. 
Use/Production.  (S)  Appliance 
coatings.  Prod,  range:  Confidential. 

P89-44 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylic  solution  resin. 
Use /Production.  (S)  Appliance 
coatings.  Prod,  range:  Confidential. 

P 89-45 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  solution  resin. 
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Use/Production.  (S)  Automotive 
finishes.  Prod,  range:  ConfidentiaL 

P89-46 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Acrylic  Resin. 
Use /Production.  (S)  Exterior  coatings 
for  metaL  Prod,  range:  Confidential. 

P 89-47 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aciylic  solution  resin. 
Use/Production.  (S]  Can  coatings. 
Prod,  range:  ConfidentiaL 


Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  solution  resin. 
Use/Prodaction.  (S)  Adhesive, 
lacquers  inks.  Prod,  range:  Confidential. 

P 89-49 

Importer.  Basf  Engineering  Plastics. 

Chemical  (G)  Poly  phenylene  ether 
graft  polymer. 

Use/ImporL  (S)  Plastic  materials  for 
the  autoraative  iiuins^.  ImpcHi  range: 
ConfidentieL 

P 89-50 

Importer.  Basf  Engineering  Plastics. 

Chemical.  (G)  Poly  phenylene  ether 
graft  polymer. 

Use/Import.  [S]  Plastic  materials  for 
the  automative  industry.  Import  range: 
Confidential. 

P  89-51 

Importer.  Marubeni  America 
Corporation. 

Chemical.  \G)  {Poly-(bisphenol-Alpha- 
2-hydroxy  propyl  ether))  poly- 
capralactone  graft  polymer. 

Use/Import.  (S)  Epoxy  resin  for 
coating.  Import  range:  Confidential. 

P89-5Z 

Manufacturer.  Confidential. 

Chemical.  (G)  B»«{(aryl)  (diBTyl) 
phosphoranediylj  ammoniom  chloride. 

U»e/lmport  [S]  Urethane  foam  Prod, 
range:  Confidential. 

P89-53 

Importer.  Confidential. 

Chemical  (G)  Bi^aralky) 
(diaryl)phosphoranediyl  chioride. 

Use/Import.  (S)  Vulcanization 
accelerator.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  656  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  11)50  >  2,000  mg/kg 
species  (Rat).  Inhalation  toxicity:  LC50 
0.25  mg/1  apecies  (Rat].  Eye  irritation: 
Strang  species  (Rabbit}.  Skin  irritation: 
negligibie  apeciea  (Rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  positive  species  (Guinea 
pig)- 


P  89-54 

Importer.  ConfidentiaL 

Chemical  (G)  Micronized  giafted 
silica. 

Use/ImporL  (G)  Component  Import 
range:  ConfidentiaL 

P 89-55 

Importer.  Marubeni  America 

Corporation. 

Chemical.  (G)  PolycarbonatedioL 
Use/Import.  (S)  Thermoplastic 

elastomer.  Import  range:  3,000-20.000 

Icg/yr. 

P89-56 

Importer.  Marubeni  America 

Corporation. 
Chemical  (G)  PolycarbonatedioL 
Use/Import.  (S)  Thermoplastic 

elastomer.  Import  range:  3.000-20,000 

kg/yr. 

PwasT 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  soya  alkyd. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

PM-58 

Manufacturer.  CoofideatiaL 
Chemical  (G)  Ester-imide. 
Use/Production.  (G)  Coating.  Prod 
range:  ConfidentiaL 


Manufacturer.  E.L  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical.  [G]  Ethylene  interpolymer. 

Use /Production.  (C)  Molded  parta. 
Prod,  range:  CofidentiaL 

P 89-60 

Manufacturer.  Confidential. 
Chemical.  (G)  Isophthalate  polyester. 
Use/Productitm.  (C)  Opou 
nondispernve  ose.  Prod  range: 

Confidential. 

P89-61 

Importer.  Nacfaem.  Inc. 

Chemical  (C)  Sulfonated  phenol- 
formaidefayde  condensation  product 

Use/Import.  (S)  Stain  blocking  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Acnle  oral  toxicity: 
LD50  >  mg/kg  species  (Rat).  Eye 
irrigation:  none  species  (Rabbit).  Skin 
irritation:  negligibie  apecies  (Rabbit). 

PaB-«2 

Importer.  Ciba-Geigy  Coiporation. 

Chemical  [G)  Substituted  azo 
triazine. 

Use/Import.  (G)  Textile  dye.  Import 
range:  Confidential. 
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Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  species  (Rabbit).  Eye  irritation 
none  species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative. 

Dated:  November  2, 1988. 
Steven  Newbiug-Rinn, 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  88-25940  Filed  11-9-88;  8:45  am] 

BIIXING  CODE  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  arKf  Budget  for  Review 

November  1, 1968. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501  et  seq.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  Interudlional  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Eyvette 
Flynn,  Office  of  Management  and 
Budget.  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-3785. 

OMB  Number:  3060-0190. 

Title:  Section  73.3544.  Application  to 
obtain  a  modified  station  license. 

Action:  Extension. 

Respondents:  Businesses  (including 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  238 
responses;  238  hours:  1  hour  each. 

Needs  and  Uses:  To  make  certain 
changes  in  a  station  authorization  or 
facilities  where  prior  authority  is  not 
required,  a  broadcast  station  licensee  is 
required  to  file  an  informal  application 
with  the  Commission  to  obtain  a 
modified  station  license.  The  informal 
application  is  used  by  Commission  staff 
to  ensure  changes  are  in  accordance 
with  FCC  rules  and  to  issue  a  modified 
station  license. 

OMB  Number:  3060-0297 

Title:  Section  80.503.  Cooperative  use 
of  facilities. 


Action:  Extension. 

Respondents:  Individuals,  state  or 
local  governments,  businesses  (including 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  100 
recordkeepers;  1,600  hours;  16  hours 
each. 

Needs  and  Uses:  This  requirement  is 
necessary  to  ensure  that  licensees  who 
share  private  communications  facilities 
operate  within  the  specified  scope  of 
service  on  a  non-profit  basis,  and  do  not 
function  as  common  carriers  providing 
ship-shore  public  correspondence 
service. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 
[FR  Doc.  88-26113  Filed  11-9-68;  8:45  am] 

BtLUNG  CODE  S712-01-M 


Public  Information  Collection 
Requirement  Submitted  to  ttie  Office 
of  Management  and  Budget  for  Review 

November  1, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service.  2100  M  Street. 
NW.,  Suite  140,  Washington,  DC  20037, 
or  telephone  (202}  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  Eyvette  Flynn, 
Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  DC 
20503.  telephone  (202)  395^785.  Copies 
of  these  comments  should  also  be  sent 
to  the  Commission.  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0021. 

Title:  Civil  Air  Patrol  Radio  Station 
License  (Application). 

Form  No.:  FCC  480. 

Action:  Revision. 

Respondents:  Non-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  12 
Responses,  5  minutes  each. 

Needs  and  Uses:  Filing  is  required  for 
a  new.  renewal,  or  modified  license.  The 
data  is  used  to  evaluate  the  application, 
to  determine  station  location,  to  provide 
information  for  enforcement  and 


rulemaking  proceedings,  and  to  maintain 

a  current  inventory  of  licenses. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  88-26114  Filed  11-9-88;  8:45  am] 

BiUJNG  COOC  C712-01-M 


Applications  for  Consolidated 
Hearings 

1.  The  Commission  has  before  it  the 
following  groups  of  mutually  exclusive 
applications  for  new  FM  stations: 


Applicant,  city,  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Abiierw  Radio 

BPH-871124MF 

88-485 

Partnership; 

Abilene,  TX. 

8.  William  E.  Cordell, 

BPH-871124MH 

d/b/a  Spectrum, 

Engineering  Co.; 

Abilene.  TX. 

C.  CVC  Broadcasting 

BPH-871124MJ 

Corp.;  Abilene,  TX 

D.  Robert  Lester 

BPH-871124MO 

Gnffis;  Abilene,  TX. 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  A,D 

2.  Comparative,  A,B.C,D 

3.  Ultimate.  A.B.C.D 

II. 


Applicant,  city,  and 
state 


A.  Kennebunkport  FM 
Limited  Partnerstiip; 
Kenr>ebunkport,  ME. 

B.  Chester  P. 
Coleman; 
Kennebunkport,  ME. 

0.  Radio 
Kennebunkport. 
Inc.; 
KennetHJnkport,  ME. 

D.  Lindsay  Collins 
and  Stuart  Richter. 
a  General 
Partnership; 
KennetxjnkporL  ME. 

E.  KennetKinkport 
Media;  Limited 
Partnership; 
Kennebunkport  ME. 

F.  Maine  Street 
Broadcasting  Inc.; 
Kennetxmkport  ME. 


FrteNo. 


BPH-e7110MF 

BPH-671105MG 

BPH-871105MK 

BPH-871105ML 
BPH-871105MQ 


BPH-871105MO 
(Dismissed 
herein) 


0>cke( 
No. 


88-483 


Issue  Heading  and  Applicants 

1.  Air  Hazard,  B.C 

2.  Comparative,  A-E 

3.  Ultimate.  A-E 


Applicant  city,  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Rollings 

Communkations. 

Inc.;  Warrenton, 

MO. 
B  Kaspar 

Broadcasting 

Company  of 

Missouri; 

Warrenton.  MO 
C  James  C.  Magee; 

Warrenton.  MO. 

BPH-880107ML 
BPH-88017MO 

BPH-880107MP 

88-616 

Issue  Heading  and  Applicantfsf 

1.  Comparative.  A.  B,  C 

2.  Ultimate.  A  B.  C 


IV. 


Applicant,  city,  and 
state 

File  No. 

MM 

Docket 
No. 

A  Pocahontas 
Broadcasting 
Company;  Welch. 
WV. 

B  McDowell  County 
Broadcasting: 
Welch.  WV. 

BPH-e71229MJ 
BPH-880106ME 

88-517 

Issue  Heading  and  Applicants 

1.  Environmental  Impact,  A 

2.  Comparative,  A.  B 

3.  Ultimate.  A,  B 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in 
consolidated  proceedings  upon  the 
issues  listed  above  for  each  proceeding. 
The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  Non-standardized  issues  in  these 
proceedings,  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO's  in  these  proceedings 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 


Washington.  DC  20037.  (Telephone  (202) 

857-3800). 

W.Jan  Gay. 

Assistant  chief  Audio  Senices  Division, 
Mass  Media  Bureau. 

]FR  Doc.  88-26115  Filed  11-9-88;  8:45  am] 

BIUMG  COOC  6712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
(No.  88-1184] 

Securities  Offerings  Disclosure 

Date:  November  4. 198& 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 


summary:  The  public  is  advised  Uiat  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
without  revision,  an  information 
collection  request,  "Securities  Offerings 
Disclosure"  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

This  information  is  required  by  the 
Bank  Board  to  determine  if  the 
securities-offering  regulation  standards 
reduce  the  risk  of  a  fraudulent  securities 
offering  by  an  insured  institution  which 
could  adversely  affect  the  public  safety 
and  soundness  of  an  insured  institution, 
and  the  FSCLIC  insurance  fund.  The 
burden  per  response  will  vary 
signiHcantly  depending  upon  the  type  of 
transaction. 

DATE:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before 
November  25. 1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Division.  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  801 17th  Street, 
NW.,  Washington,  DC  20552,  Phone: 
202-653-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  F.  Silberman,  Office  of  General 
Counsel.  202-377-7013,  Federal  Home 


Loan  Bank  Board.  1700  G.  Street.  NW., 
Washington,  DC  20552. 

By  The  Federal  Home  Loan  Bank  Board. 
Joim  F.  Ghizzoni. 

Assistant  Secretary, 

(FR  Doc.  88-25998  Filed  11-9-88:  8:45  am) 

BILUNG  CODE  8720-01-M 


"U 


[No.  AC-750;  FHLBB  No.  1587) 

Farmers'  and  Mechanic's  Savings 
Bank,  S.LJL:  Hnal  Action  Approval  of 
Conversion  Application 

Dale:  November  4. 1988. 

Notice  is  hereby  given  that  on 
November  2, 1988.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Farmers'  and  Mechanics' 
Savings  Bank.  S.L.A..  Buriington,  New 
Jersey,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  New 
York,  One  Worid  Trade  Center.  Floor 
103,  New  York.  New  York  lU04a 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary, 

[FR  Doc.  88-25995  Filed  11-9-88;  8:45  amj 

BILUNG  COK  6720-01-M 


(No.  AC-749;  FHLBB  No.  40091 

Home  Federal  Savings  and  Loan 
Association;  Final  Action  Approval  of 
Conversion  Application 

Date:  November  3, 1988. 

Notice  is  hereby  given  that  on 
October  25. 1988,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Home  Federal  Savings 
and  Loan  Association.  Washington.  DC 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
1475  Peachtree  Street.  NE..  Atlanta, 
Georgia  30309. 
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By  the  Federal  Home  Loan  Bank  Board. 
lofan  F.  Ghizzoni 
Assistant  Secretary. 
[FR  Doc.  88-25996  Filed  11-9-88;  8:45  ami 

BILUNG  CODE  «72<M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Proposed  Change  in  the  Method  of 
Reporting  the  Results  of  Sanitation 
Inspections  of  International  Cruise 
Vessels 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Service,  HHS. 
ACTION:  Request  for  public  comment  on 
the  proposed  change  in  the  method  of 
reporting  the  results  of  sanitation 
inspections  of  international  cruise 
vessels. 

summary:  The  Centers  for  Disease 
Control  (CDC)  proposes  to  change  the 
method  of  reporting  the  results  of 
sanitation  inspections  of  international 
cruise  vessels  in  the  biweekly  Summai^ 
of  Sanitation  Inspections  of 
International  Cruise  Ships  to  include  the 
numerical  score  achieved  by  vessels 
during  the  most  recent  sanitation 
inspection  and  the  median  of  routine 
semi-annual  sanitation  inspection  score 
achieved  during  the  past  5  years. 
date:  Comments  must  be  received  on  or 
before  January  9, 1989. 
ADDRESS:  Comments  may  be  mailed  to 
Director,  Center  for  Environmental 
Health  and  Injury  Control,  CDC.  1600 
Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  W.  Anderson,  Chief,  Special 
Programs  Group,  Center  for 
Environmental  Health  and  Injury 
Control.  CDC.  1600  Clifton  Road.  NE.. 
Atlanta,  Georgia  30333,  Telephone: 
FTS:236-4595;  Commercial:  (404)  488- 
4595. 
SUPPLEMENTARY  INFORMATION:  All 

passenger  cruise  vessels  with  foreign 
itineraries  arriving  at  ports  under  the 
control  of  the  U.S.  are  subject  to  vessel 
sanitation  inspections  twice  a  year.  All 
inspections  are  unannounced  and  rate 
vessels  on  the  following  items  to 
determine  if  they  meet  CDC  sanitation 
standards:  (1)  Water;  (2)  food 
preparation  and  handling;  (3)  potential 
contamination  of  food;  and  (4)  general 
cleanliness,  methods  of  food  storage, 
and  repair  of  food  service  equipment.  If 
3  vessel  fails  a  semi-annual  inspection, 
one  or  more  followup  inspections  are 
scheduled.  Scheduling  of  followup 


inspections  is  dependent  on  the  itinerary 
of  the  cruise  vessels,  staff  availability 
and  other  factors. 

Current  inspection  results  are 
provided  to  the  public  in  the  form  of  a 
Summary  of  Sanitation  Inspections  of 
International  Cruise  Vessels  published 
biweekly.  The  biweekly  summary  shows 
the  date  of  the  last  inspection  and 
whether  or  not  the  vessel  achieved  a 
satisfactory  rating. 

The  current  reporting  scheme  has  an 
important  drawback.  Sanitation 
inspections  are  intended  to  reflect  the 
level  of  sanitation  on  board  the  vessel  at 
the  time  of  the  inspection.  The 
numerical  score  is  more  indicative  of  the 
sanitation  on  board  the  vessel  at  the 
time  of  the  inspection  than  the  broader 
satisfactory/unsatisfactory  rating.  For 
example,  a  vessel  that  just  barely 
achieves  a  satisfactory  rating  with  a 
score  of  86  receives  the  same  rating  as  a 
vessel  that  achieves  a  score  of  100. 
Conversely,  a  vessel  that  achieves  a 
score  of  85  receives  the  same 
unsatisfactory  rating  as  a  vessel  that 
achieves  a  score  of  40.  CDC  has 
received  suggestions  that  publishing  the 
numerical  scores  instead  of  simply  the 
satisfactory  or  unsatisfactory  ratings 
would  be  fairer  and  more  helpful  to  the 
public. 

There  is  no  evidence  that  a  single 
inspection  score  accurately  predicts  the 
probabihty  of  an  outbreak  on  a 
particular  cruise.  However,  there  is 
evidence  to  indicate  an  outbreak  is  less 
likely  to  occur  on  a  vessel  whose  staff 
maintains  a  higher  level  of  sanitation 
over  a  period  of  time.  A  conscientious 
attention  to  achieving  a  high  level  of 
sanitation  could  best  be  demonstrated 
by  a  succinct,  easy-to-understand 
historical  reporting  of  the  results  of  the 
sanitation  inspections.  Results  of  a 
vessel's  inspection  scores  over  a  5-year 
period  would  provide  the  traveling 
public  with  more  information  than  is 
now  provided. 

CDC  is  proposing  to  change  the 
reporting  system  to  include  the 
following: 

(1)  The  Median  of  the  numerical 
scores  the  vessel  achieved  during 
routine  semiannual  inspections  over  the 
past  5  years;  and 

(2)  The  numerical  score  by  the  vessel 
achieved  during  the  most  recent  routine 
sanitation  inspection. 

The  median  is  the  central  value  of  a 
series  of  observations;  in  this  instance 
the  observations  are  the  numerical 
scores  achieved  by  a  vessel  during 
sanitation  inspections.  In  this  report,  the 
median  is  a  single  measure  of  sanitation 
inspection  scores  over  the  previous  5 
years.  The  median  is  the  most  accurate 
representation  of  a  vessel's  sanitation 


history  because  it  is  less  affected  by 
outlying  or  unusual  scores  than  the 
average.  For  example,  a  vessel  that 
adiieved  scores  of  96, 96, 94,  96.  and  60 
would  have  an  average  score  of  88  and  a 
median  of  96.  Thus,  the  median  score  is 
more  indicative  of  the  vessel's  past 
performance  than  the  average  score.  The 
median  of  the  scores  for  the  previous  10 
routine  periodic  sanitation  inspections, 
which  for  most  vessels,  would  cover  the 
last  5  years,  would  be  reported  in  the 
biweekly  summary. 

For  vessels  that  have  not  had  10 
routine  periodic  sanitation  inspections 
in  the  past  5  years,  the  median  of  the 
scores  for  whatever  number  of  routine 
periodic  inspections  that  had  been 
performed  during  the  last  5  years  would 
be  used. 

Comments  are  also  invited  on  other 
options  for  reporting  the  results  of  the 
sanitation  inspections;  whether  or  not 
the  reinspection  scores  should  be 
included  in  the  calculation  of  the 
median  score;  on  Usting  the  number  of 
scores  the  median  score  is  based  upon; 
and  whether  a  change  in  the  vessel 
owner/management  should  be  noted  in 
the  biweekly  Summary. 

Dated:  November  3. 1988. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support, 

Centers  for  Diisease  Control. 

|FR  Doc.  88-25983  Filed  11-9-88;  8:45  am] 

BIUJNG  CODE  41tO-1S-«i 


Food  and  Drug  Administration 
[Docket  No.  77P-0403  et  aL] 

Approved  Variances  for  Laser  Ught 
Shows;  Availability 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  availability^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  19 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both,  the  projectors 
provide  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 

dates:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  imder 
"SUPPLEMENTARY  INFORMATION." 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 


have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Friedman.  Center  for  Devices  and 
Radiological  Health  {HF\'-84).  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under  21 
CFR  1010.4  of  the  regulations  governing 
establishment  of  performance  standards 
under  section  358  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (42  U.S.C.  263f).  FDA  has  granted 
each  of  the  19  organizations  listed  in  the 


table  below  a  variance  from  the 
requirements  of  21  CFR  1040.11(c)  of  the 
performance  standards  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product,  assembled  and  produced  by  the 
manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  class  II 
levels  but  not  exceeding  those  reuqircd 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 


are  provided  by  constraints  on  the 
physical  and  optical  designs  and  by 
warnings  in  the  user  manuals  and  on  the 
products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below.  FDA 
approved  the  requested  variances  by  a 
letter  to  each  manufacturer  from  the 
Acting  Deputy  Director,  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certiHcation 
label  required  by  21  CFR  1010.2(a)  a 
variance  number,  which  is  the  FDA 
docket  number,  and  the  effective  date  of 
the  variance  as  specified  in  the  table 
below. 


Docket  No 


77P-O403  (amendment) . 


79P-0346  (renewal). 


79P-0462  (renewal). 


80P-0100  (renewal) 


83V-0151  (renewal). 


Organization 

granted  the 

variarK:e 


84V-0376  (renewal).. 


S6V-0093  (renewal). 


B6V-0164  (renewal). 


Laser  Productions, 
7000  N.E.  4th 
Court.  Miamt, 
Florida  33138 

laservision 
Productions, 
Incorporated. 
72-1  Shawnee 
Avenue, 
Yonkers,  New 
York  10710. 

Laser  Systems 
Development 
Corporation, 
P.O  Box  639. 
6960  Lake 
Street,  Green 
Mountain  Falls, 
Colorado  803 19 

Laser  Fantasy, 
Incorporated, 
2793  152nd 
Avenue,  N.E.. 
Redmond. 
Washington 
98052. 

Precision 
Projection 
Systems. 
Incorporated. 
19109  Benfield 
Avenue. 
Cerritos, 
California  90701. 

Shawnee  Brittan 
Productions, 
1500  United 
Founders 
Tower, 

Oklatwma  City. 
Oklahoma 
73112. 

Walt  Disney 
Productions,  dba 
Walt  Disney 
Imagineehng 
(Disney  Wodd). 
P.O  Box 
10,000,  Lake 
Buena  Vista, 
Florida  32830 

Le  Masquerade, 
125  Michael 
Drive,  Syosset, 
New  Yort(  11791, 


Demonstration  laser  product 


Laser  Productions  laser  light  stK)w  assembled  and  produced  t>y  Laser  Productions  irKorporating 
the  Models  2001  and  Onon  protectors  and  Laser  Media  Models  LM  and  LMS  protection  systems. 

Laservision  Productions,  Inc.  Models  L-174.  H-174,  and  AO-90  laser  projection  systems  an^  tor 
laser  light  shews  assemt>led  and  produced  by  the  firm  with  any  of  tt>ese  projectors.  The 
projecto's  may  contain  Class  Ml  or  IV  argon,  krypton,  copper,  vapor,  or  tiefium-neon  laser 
systems 


Laser  Systems  Development  Corporation  Class  lllb  or  Class  IV  laser  projection  systenns.  Model  R- 
2  and  the  C-3  Model  Series,  and  laser  light  shows  assembled  and  produced  by  Laser  Sy^ems 
Development  Corporation  incorporating  these  projection  systems.  Thiese  projectors  may  contain 
HeNe,  Ar,  Kr,  or  Ar/Kr  lasers. 


Laser  Fantasy,   Incorporated,  Class  IV  "Rainbow"  projectors  and  for  the  laser  ligtit  shows 
manufactured,  assembled,  arxJ  produced  by  Laser  Fantasy  incorporating  these  protectors. 


Qass  lllb  or  Class  IV  Precision  Projection  Systems.  Inco'porated  laser  light  show  projectors  and 
laser  tight  shows  assemt>led  arid  produced  by  Precision  Pro|ectk>n  Systems  lr>corporated 
incorporating  these  projectors  or  the  Laser  Images  CS  Series  or  Mark  VI  Senes  projectors 


Shawnee  Bnttan  Productk>ns  i^ser  Space  Theater  laser  light  shows  irx»rporating  ttie  Laser 
Presentations  Model  LP-4  laser  light  show  projector 


Walt  Disr)ey  Productions.  dt>a  Walt  Disney  Imagineenng,  laser  light  show  irxx>rporatir>g  the 
Prescision  Projection  Model  TL-32  laser  projector  system  with  Class  IV  argon  ar>d  krypton  «on 
lasers 


Le  Masquerade  laser  light  shows  incorporating  ttte  Falk  Special  Effects,  Incorporated  Model  B 
projector  ar>d  Class  lllb  argon  lasers. 


Effective  date 

temmrvation 

date 


Ji^  14,  1988- 
May6, 
1990 

Aug  2.  1968- 
May  19, 
1990 


Aug.  26.  1988- 
Aug  20, 
1990. 


Aug.  31,  1968- 
JutteS. 
1990 


Sept.  1.  1988- 
Sept  1, 
1990. 


Aug.  18.  1988- 
Dec.  19. 
1990. 


July  20.  1968- 
Sept  10. 
1992. 


Aug  3.  1988- 
May  1. 
1990 
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Docket  No. 


86V-0167  (renewal). 


Organization 

granted  tt>e 

vaharKe 


86V-0187  (revenwal ).. 


8€V-0299  (renewal)... 


e8V-0143 


88V-0165. 


88V-0230 . 


88V-0246. 


e8V-0259 . 


88 V -0270. 


88V-C283 . 


88V-0293. 


Demonstration  laser  product 


Irvine  Company. 
dba  The  Irvine 
Exhibit. 
Jamlxxee 
Center.  2  Park 
Plaza,  Suite 
1 1 0.  in«ne. 
California  92714. 
Museum  ol  Arts 
ami  Sciences 
Planetarum. 
1040  Museum 
Boulevard. 
Daylona  Beach. 
Florida  32014. 
Busch 
Entertainment 
Ckxporation  dba 
Busch  Gardens. 
PO.  80x9158, 
Tampa,  Flonda 
33674. 
Flying  Eagle,  4082 
Crete  Lane.  #A, 
Las  Vegas. 
Nevada  89103. 
Laser  Image 
Productions. 
10423  Starview 
Court. 

IfKtanapolis. 
Indiana  46229. 
Impunity. 
Irworporated. 
157  Hudson 
Street  New 
York.  New  York 
10013. 
Bennett-Ross, 
Incorporated. 
9754  Hawthorn 
Glen  Drive. 
Grosse  lie. 
Michigan  4813a 
Twilight  Theatricai 
Lighting,  538 
Clifton  Avenue. 
Clifton.  New 
Jersey  07011. 
Soutfiworth 
Planetariuin. 
Lhweratty  of 
Southern  Maine, 
96  Falnxjuth 
Street  Portland. 
Maine  04103. 
Laser  Look, 
Incorporated, 
193  White  Birch 
Road.  Edison, 
New  Jersey 
08837. 
Maryland 
Academy  of 
Sciences, 
Maryland 
Science  Center, 
601  Light  Street 
Baltimore, 
Maryl^  21230. 


Irvine  Exhibit  laser  light  show  produced  by  the  In/ine  Co.  incorporating  the  Laser  Media  Oromaray 
D  #  08  projector. 


Museum  of  Arts  *id  Soences  Kanelanum  "Cosmic  Concerts"  laser  Hght  show  Incorporating  the 
fimns  AR/NE  laser  systems. 


Effective  date 

lermnation 

date 


Aug.  5.  1988- 
June  11. 
ISflO. 


Aug  18,  1988- 
June2. 
1990. 


Laser  light  shows  produced   and   assembled  by  Busch   Entertainment  Corporation  dba  Busch     Aug.  5.  1988- 
Gardens  (Tampa.  Flonda)  incorporating  a  Science  Faction  Corporation  Laser-Chaser  II  laser        *y?  12. 
protection  system  with  Inertial  Scanner  and  a  Coherent  Innova  90-5  laser. 


1990. 


Flying  Eagle  laser  light  show  which  incorporates  the  Laser  Media  Model  LMS  laser  projection  Aug.  18.  1988- 

'  1989. 

Laser  Image  Productions'  laser  light  shows  incorporating  the  firm's  Class  IV  argon  and  helium-  Aug.  25.  1988- 

neon  Model  UP-88-1.  laser  projection  system.  imo^^ 


Impunity.  Incorporated  laser  light  show  incorporating  the  Laser  Media  LMS  proiactor. 


Bennett-Ross,  Incorporated.  Laser  Gn^jhlcs  Model  LP-1  laser  projection  system  and  laser  shows 
assemliled  and  produced  by  Bennett-Ross.  Incorporated. 


Twilight  Theaihcal  Lighting  laser  tight  show  incorporating  the  Laser  Media  LMS  proiector.. 


Southworth  Ranetarium  laser  light  show  incorporating  the  User  Systems  Developrnent  Corpora- 
bon  Model  R-2a  projector. 


Laser  Look.  Incorporated  laser  light  shows  and  the  incorporated  laser  projecfcn  system  consisting 
of  Amencan  Lasers  Model  60-X  and  68-B.  ILT  Model  5490,  Spectra  Physics  Model  168  Class 
IV  argon  or  krypton  lasers  m  a  Technotogical  Artisans  Model  TA-1  laser  projector. 


Maryland  Academy  of  Sciences— Maryland  Science  Center  laser  light  shows  incorporating  the 
Image  Engineenng  Corporations  Model  355ACB  laser  projection  syslem. 


July  20.  1988- 
July  20, 
1990. 


Aug.  5.  1988- 
Aug  5. 
1990 


Aug.  5,  1988- 
Aug.  5. 
1990. 


Aug.  5,  1988- 
Aug.  5. 
1990. 


Aug.  5.  1988- 
Aug.  5, 
1990. 


Sept  1.  1988- 
Sept.  1. 
1990. 


In  accordance  with  §  1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 


and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 


Act  of  1968  (sec  358.  82  Stat.  1177-1179 
(42  U.S.C.  2630)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director.  Center  for  Devices  ant' 
Radiological  Health  (21  CFR  5.86). 


Dated-.  October  26. 1988. 

lohn  C.  Vnifortii, 

Director.  Center  for  Devices  and  Radiological 
Health. 

[PR  Doc.  88-25989  Filed  11-9-88;  8:45  am) 

BILLINa  COOE  4ta0-01-«i 

(Docket  No.  8BM-0302] 

CIBA  Vision  Corp.:  Premarket 
Approval  of  in  A  Wink®  (Lensept®) 
Cleaning  Solution 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  E)rug 
AdministratioQ  (FDA)  is  announcing  its 
approval  of  the  application  by  Ciba 
Vision  Corp..  Atlanta,  GA,  for  premarket 
approval  under  the  Medical  Device 
Amendments  of  1976,  of  the  In  A  Wink* 
(Lensept*)  Cleaning  Solution-  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  August  11, 1988,  of  the 
approval  of  the  application. 
date:  Petitons  for  administrative  review 
by  December  12. 198a 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Avenue.  Silver  Spring,  MD 
20910,  301-427-7940. 
SUPPLEMENTARY  INFORMATION:  On 
January  29, 1987,  Ciba  Vision  Corp.. 
Atlanta,  GA  30348.  submitted  to  CDRH 
an  application  for  premaricet  approval  of 
the  In  A  Wink*  (Lensept*)  Cleaning 
Solution  indicated  for  use  to  clean  daily 
and  extended  wear  soft  (hydrophilic) 
contact  lenses. 

On  April  22, 1988.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  reconnnended 
approval  of  the  application.  On  Aagnst 
11, 1988,  CDRH  approved  the 
application  by  a  Letter  to  the  applicant 
firom  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  summary  of  die  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  In  a  Wink* 
(Lensept*)  Cleaning  Solution  states  that 
the  solution  is  indicated  for  use  to  clean 
daily  and  extended  wear  soft 
(hydrophilic]  contact  lenses. 
Manufacturers  of  soft  (hydrophilic) 
contacHenses  that  have  been  approved 
for  marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Reg^er  of  approval  of  a  new  solution 
for  use  with  an  approved  soft  contact 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  applicant. 

Opportunity  for  AAninistrative  Review 

Section  515{dK3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRITs  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  die  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  f  10J3(b]  (21  CFR 
10.33(b]).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Fadetal  Registar.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  12. 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  tviro  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  ^e  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Ac',  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  October  26, 1988. 
)ohn  C  VUlforth, 

Director,  Center  for  Devices  and  Radiological 

Health. 

[FR  Doc.  88-25090  Filed  11-9-88:  8:45  am] 

BILUNG  CODE  4160-01-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

A6ENCY:  Food  and  Drug  Administration. 
ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  constuner  exchange 
meeting: 

Detroit  District,  chaired  by  Louis  F. 
Schneider,  Acting  District  Director.  The 
topics  to  be  discussed  are  standardizing 
absorbency  testng  and  labeling  for 
tampons  and  updates  on  new  drug 
testhig  procedures. 
date:  Tuesday,  November  15, 1988,  2 
p.m.  to  3:30  p.m. 

AOORESS:  Cooper  Hall,  Rm.  187,  Ball 
State  University,  Muncie,  IN  47309. 

FOR  FURTHER  INTOWMATION  CONTACT: 
L.M.  Goossens,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
575  Nortfi  Pennsylvania  St.,  Rm.  693, 
Indianapolis.  IN  46204,  317-269-6500. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encom'age 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  3, 1988. 
John  M.  Tayloc, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc  88-25986  Filed  11-7-8&  11.16  am] 

BILUIiaCOOE  «M»-01-M 


Health  Care  Hnancing  Administration 

iMedicaid  PrograRi;  Hearing  To 
Reconsider  DIeapprovei  of  a  Portion  of 
an  Arkansas  Stale  Plan  Amendment 

AQENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 
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action:  Notice  of  hearing. 


SUMMARY:  This  notice  announces  an 
administrative  hearing  on  December  6, 
1988,  in  Dallas,  Texas  to  reconsider  our 
decision  to  disapprove  a  portion  of 
Arkansas  State  Plan  Amendment  88-5. 

CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  psirty  must  be  received 
by  the  Docket  Clerk  November  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Docket  Clerk.  HCFA  Hearing  Staff,  300 
East  High  Rise,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207.  Telephone: 
(301)  966^1471. 

SUPPtEMENTARY  INFORMATION: 

This  notice  announces  an 
administrative  hearing  to  reconsider  our 
decision  to  disapprove  a  portion  of 
Arkansas  State  Plan  Amendment  88-5 
(SPA  88-5). 

Section  1116  of  the  Social  Security  Act 
and  42  CFR  Part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  42  CFR  430.7e(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issues  in  this  matter  are  whether 
use  of  an  unmodified  Average 
Wholesale  Price  (AWP)  constitutes  the 
agency's  "best  estimate"  of  current 
prices  as  required  by  42  CFR  447.301 
and.  therefore,  whether  payments 
resulting  from  the  use  of  the  unmodified 
AWP  are  consistent  with  efficiency, 
economy,  and  quality  of  care  as 
required  by  section  1902(a)(30)  of  the 
Social  Security  Act. 

Arkansas  SPA  88-5  in  part 
implements  the  drug  reimbursement 
regulations  published  July  31, 1987.  The 
State's  plan  amendment  indicates  that 
the  State  will  use  the  AWP  for  the 


purpose  of  establishing  the  estimated 
acquisition  cost  (EAC)  levels. 

"The  current  rules  and  the  former 
Maximum  Allowable  Cost  (MAC) 
regulations  require  the  State  agencies  to 
establish  EAC  levels  at  "the  agency's 
best  estimate  of  the  price  generally  and 
currently  paid  by  providers  for  a  drug 
marketed  or  sold  by  a  particular 
manufacturer  or  labeler  in  the  package 
size  of  the  drug  most  frequently 
purchased  by  providers."  This  is 
necessary  because,  in  general,  the  State 
payments  for  drugs  may  not  exceed,  in 
the  aggregate,  payment  levels  derived 
by  applying  the  lower  of:  The  cost  of  the 
drug  plus  a  reasonable  dispensing  fee  or 
the  provider's  usual  and  customary 
charge  to  the  general  public.  HCFA 
believes  that  use  of  the  AWP  without 
modiHcation  does  not  comport  with  the 
definition  of  "estimated  acquisition 
cost"  in  42  CFR  447.301  because  of  a 
preponderance  of  evidence  which 
demonstrates  that  the  AWP  overstates 
the  price  that  providers  actually  pay  for 
drug  products.  Thus,  use  of  an 
unmodified  AWP  cannot  constitute  an 
agency's  "best  estimate"  of  current 
price.  It  also  does  not  comport  with 
section  1902(a)(30)  of  the  Act  requiring 
the  State  plan  to  assure  that  payments 
are  consistent  with  efficiency,  economy, 
and  quality  of  care. 

The  notice  to  Arkansas  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  State  plan  amendment 
reads  as  follows: 

Mr.  Kenny  Whitlock,  Deputy  Director, 
Division  of  Economic  and  Medical 
Services,  Arkansas  Department  of 
Human  Services,  Post  Office  Box  1437, 
Little  Rock,  Arkansas  72203-1437  Q02 

Dear  Mr.  Whitlock: 

I  am  advising  you  that  your  request  for 
reconsideration  of  the  decision  to  disapprove 
a  portion  of  Arkansas  State  plan  amendment 
88-5(SPA  88-5)  was  received  on  October  6, 
1988. 

Arkansas  SPA  88-5  implements  the  drug 
reimbursement  regulations  published  on  July 
31. 1987.  The  State's  plan  amendment 
indicates,  in  part,  that  the  State  will  use  the 
average  wholesale  price  (AWP)  for  the 
purpose  of  establishing  the  estimated 
acquisition  cost  (EAC)  levels. 

'The  issues  in  this  matter  are  whether  use  of 
an  unmodiried  AWP  constitutes  the  agency's 
"best  estimate"  of  current  prices  as  required 
by  42  CFR  447.301  and.  therefore,  whether 
payments  resulting  from  the  use  of  the 
unmodified  AWP  are  consistent  with 
efficiency,  economy,  and  quality  of  care  as 
required  by  section  1902(a)(30)  of  the  Social 
Security  Act. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  December  6, 1988,  at  10:00  a.m. 
in  Room  1005, 1200  Main  Tower.  Dallas. 
Texas.  If  this  date  is  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 


mutually  agreeable  to  the  parties.  The    . 
hearing  will  be  governed  by  the  prcedures 
prescribed  in  42  CFR  Part  430. 

I  am  designating  Mr.  Albert  Miller  as  the 
president  officer.  If  these  arrangements 
present  any  problems  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  966-4471. 

Sincerely, 
WiUiam  L  Roper. 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  1316);  42  CFR  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  November  4, 1988. 
William  L.  Roper. 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  88-26001  Filed  ll-»-88: 8:45  am] 

BILUNO  CODE  4130-OS-M 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS). 

action:  Notice  of  New  System  of 
Records. 

summary:  In  accordance  with  the 
requirements  of  the  Privcacy  Act  of 
1974.  we  are  proposing  to  establish  a 
new  system  of  records,  the  "PRO  Data 
Information  System  (PDMS), "  HHS/ 
HCFA/HSQB  0»-7O-1512.  We  have 
provided  background  information  about 
the  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
routine  uses  portion  of  the  system  be 
published  for  comment,  HCFA  invites 
comments  on  all  portions  of  this  notice. 

dates:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  on 
November  7, 1988,  pursuant  to 
paragraph  4b(3)  of  Appendix  I  to  EOMB 
Circular  No.  A-130.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  dated  December  12. 
1985.  The  new  system  of  records, 
including  routine  uses,  will  become 
effective  January  9, 1989,  unless  HCFA 
receives  comments  which  would 
necessitate  changes  to  the  system. 

ADDRESS:  The  public  should  address 
comments  to  Mr.  Richard  A.  DeMeo, 
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Privacy  Act  Officer,  Office  of  Budget 
and  Aduiiniatiation.  Health  Care 
Financing  Administration.  Room  G-A-1, 
East  Low  Rise  Bnilding.  6325  Security 
Boolevard,  Baltimore,  Maryland.  21207. 
Comments  received  will  be  available  for 
inspection  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Tina  Donahue.  Office  of  Peer 
Review.  Health  Standards  and 
Quality  Bnreaa,  Healdi  Care 
Financing  Administration,  2-D-2 
Meadows  East  Building.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
tdephone:  (301)  966-7207.  or 

Mr.  Steven  Fhilayaon.  Office  of  Peer 
Review.  Health  Standards  and 
Quality  Bureau,  Health  Care 
Financing  Administratioii.  2-D-2 
Meadows  East  Building.  6325  Security 
Boulevard,  Baltimore.  Maryland  21207, 
telephone:  (301)  966-6897. 

SUmJEMENTARV  MFORMATKNC  I^irsuant 
to  the  provisions  of  tlie  Privacy  Act  of 
1974.  notice  is  hereby  given  that  the 
Health  Care  Financing  Administration 
(HCFA)  proposes  to  iiutiate  PDMS  to 
collect,  track,  monitor,  and  analyze  the 
medical  review  data  submitted  by  PROs 
regarding  utilization  and  quality  of  care 
rendered  to  Medicare  beneficiaries 
tiiroughout  the  country.  A  PRO  is  a 
review  organization  which  has  executed 
a  contract  with  HCFA  to  assure  tiie 
quality  of  care  provided  to  Medicare 
beneficiaries. 

PDMS  is  one  of  several  approaches 
HCFA  will  utilize  to  promote  the 
effective  administration  and  operation, 
and  to  maintain  the  integrity  of  tiie  PRO 
program.  The  primary  fimctian  of  PDMS 
will  be  to  collect  track,  monitor,  and 
analyze  data  regarding  the  medical 
review  activities  performed  by  PROs.  In 
addition.  H3MS  will  serve  a  valuable 
program  evaluation  function.  The  data 
accnmulated  in  POMS  will  be 
a88Kgated  and  used  to  generate  reports 
documenting  on  a  national  regional,  or 
State  level  the  scope,  volume,  and 
results  of  PRO  required  activities  on 
belialf  of  Medicare  beneficiaries.  The 
Office  of  Peer  Review  widiin  the  Health 
Standards  and  Quality  Bureau  (HSQB). 
the  component  of  HCFA  responsible  for 
administering  the  PRO  program,  will  use 
these  reports  to  conduct  various 
analyses  of  data  dn  to  analyze  PRO 
performance  on  a  national  level  while 
each  HCFA  RO  will  address  PRO- 
specific  performance,  ff  a  particular 
analysis  reveals  a  significant  deficiency, 
HCFA  will  pursue  further  investigation 
and/or  corrective  action  that  may  be 
appropriate.  In  this  maimer,  PDMS  will 
be  integrated  into  and  will  complement 
other  monitoring  and  oversight  activities 


of  the  Department  HCFA.  and  HSQB, 
thereby  better  enabling  them  to  ensure 
that  Medicare  beneficiaries  receive 
quality  medical  care. 

The  PDMS  system  is  established 
under  the  authority  of  Section 
1888(aHlKF)  and  (d)  of  the  Social 
Secitfity  Ac^  wfaidh  requires  hospitals 
partifdpating  in  the  Medicare  program  to 
have  an  agreement  with  a  PRO  for  the 
latter  to  review  various  aspects  of  the 
hospital's  activities;  Part  B  of  the  Social 
Security  Act,  which  established  die 
Utilization  and  Quality  Control  Peer 
Review  Organization  (FRO)  program; 
Section  1862(g)  of  the  Social  Security 
Act,  which  requires  the  Secretary  to 
enter  into  contracts  with  PROs  to  assist 
him  in  making  certain  types  of 
determinations  in  the  Medicare  program 
and  section  1874(a)  and  (b)  of  the  Social 
Security  Act,  which  authorize  the 
Secretary  to  administer  the  Medicare 
program  through  ctmtracts  wi'di  others, 
including  contracts  for  procuring  data  as 
may  be  necessary  in  carrying  out  his 
fimctions  tmder  die  Medicare  statute. 
The  system  is  subject  to  the  regulations 
at  45  CFR  Part  5b,  setting  forth  the 
conditions  under  which  Medicare 
information  shall  be  made  available  to 
the  public  and  the  Freedom  of 
Information  Act  rules  that  apply  to  such 
disclosures  of  information.  The  Privacy 
Act  permits  us  to  disclose  information 
without  the  consent  of  the  individual  for 
"routine  uses" — that  is,  for  purposes 
that  are  compatible  with  the  piu-pose  for 
which  we  collect  the  information.  The 
proposed  routine  uses  in  the  system 
meet  the  compatibility  requirement  of 
the  Act  since  they  are  consistent  with 
the  propose  of  the  system  to  monitor 
and  analyze  contractor  performance  in 
the  review  of  the  quality  of  care 
provided  to  Medicare  beneficiaries. 
Release  of  beneficiary -specific 
information  wiU  require  authorization 
and  will  be  determined  on  an  individual 
case-by-case  basis. 

We  anticipate  that  disclosure  under 
the  routine  uses  will  not  result  in  any 
uQwarranted  adverse  effects  on 
personal  privacy. 

Dated:  Noveml>er  4, 1988. 

WQBam  L.  Roper. 

Administrator,  Health  Care  Financing 
Administration. 

09-70-1612 

* 

SYSTEM  NAME: 

Pro  Data  Management  System 
(PDMS). 

SECURITY  CLASSmCATIOItl: 

None. 


SYSTEM  LOCATION: 

Health  Care  Financing 
Administration.  Health  Standards  and 
Quality  Bureau,  Office  of  Peer  Review. 
Division  of  Program  Operations,  2nd 
Floor,  Meadows  East  Building,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207. 

Health  Care  Financing 
Administration.  Regional  Offices.  See 
Appendix  A 

categokhs  of  ffflNvmuALS  covered 

BY  TBB.  SYSTEM: 

A  record  will  be  generated  for  each 
Medicare  beneficiary  case  reviewd  by  a 
PRO. 

CATEGORIES  OF  RECORDS  IN  THE 
SYSTEM: 

1.  PRO  ID 

A  unique  identifier  assigned  to  the 
PRO  for  identification  and  reporting 
purposes. 

2.  Record  Type 

Identifies  the  type  of  record  being 
submitted  (e.g.,  new,  replacement  or 
cancelled  record). 

Z.  Provider  ID 

A  coded  number  of  a  Medicare 
provider  used  to  group  review  data. 

4.  Health  Insurance  Claim  (HIC) 
Number 

The  Medicare  beneficiary's  uniqae 
Medicare  Health  Insurance  Claim 
Number. 

5.  Admission /Service  Date 

If  record  is  an  inpatient  admission,  the 
date  of  admission  to  the  facility  or  if 
outpatient  date  of  service  provided. 

6.  Discharge  Date 

If  record  is  an  inpatient  admission,  the 
date  of  disdiarge  from  the  facility. 

7.  Basis  for  Selection 

The  original  category  of  required 
review  from  which  the  case  was 
selected. 

8.  Review  Selection  and  Completion 
Dates 

Date  selected  and  date  review 
completed. 

9.  Completed  Review  Results 

— ^Admissions  review  data 

— ^DRG  vahdation  data 

— Generic  screen  data  (quality  of  care) 

— Coverage  review  data 

— Discharge  review 

— Reconsideration  and  appeal  data 

— PRO  initiative  adjustment  data 
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— Review  of  hospital  issued  notices  of 
non-coverage 

10.  Review  Type 

Indicates  whether  the  review  was 
perfonned  on  a  pre-discharge, 
prepayment  or  retrospective  basis. 

AUTHORITY  FOR  MAINTENCE  OF  THE 
SYSTEM: 

This  system  is  established  under  the 
authority  of  Section  1866(a)(l)(F]  and  (d) 
of  the  Social  Security  Act,  which 
requires  hospitals  participating  in  the 
Medicare  program  to  have  an  agreement 
with  a  PRO  for  the  latter  to  review 
various  aspects  of  the  hospital's 
activities;  Part  B  of  the  Social  Security 
Act,  which  established  the  Utilization 
and  Quality  Control  Peer  Review 
Organization  (PRO)  program;  Section 
1862(g]  of  the  Social  Security  Act  which 
requires  the  Secretary  to  enter  into 
contracts  with  PROs  to  assist  him  in 
making  certain  types  of  determinations 
in  the  Medicare  program  and  Section 
1874(a)  and  (b)  of  the  Social  Security 
Act,  which  authorize  the  Secretary  to 
administer  the  Medicare  program 
through  contracts  with  others,  including 
contracts  for  procuring  data  as  may  be 
necessary  in  carrying  out  his  functions 
under  the  Medicare  statute  and 
regidations  at  45  CFR  Part  5b. 

PURPOSE  OF  THE  SYSTEM: 

This  system  will  be  used  to  collect 
data  on  the  selection  and  subsequent 
medical  review  of  required  areas  of 
review  in  the  acute  hospital  setting, 
specialty  hospitals  and  exempt  units, 
swing  beds,  hospital  outpatient  areas 
and  ambulatory  surgical  centers  (ASC). 
The  system  will  allow  for  PRO 
generation  and  submission  to  HCFA  of  a 
unique  record  with  all  applicable  review 
information  relevant  to  contractor 
performance  and  data  analysis.  The  HIC 
number  is  utilized  because  it  represents 
the  only  unique  constant  identifier 
available  to  allow  for  identification  and 
tracking  of  a  particular  record.  The  HIC 
number  will  also  eliminate  the 
probability  of  double  counting  records 
when  determining  the  number  of 
reviews  performed  for  reimbursement 
purposes  and  identifying  erroneous 
record  submissions.  Additionally,  this 
system  will  allow  for  project  officer 
(PRO)  and  SuperPRO  selection  of 
samples  for  re-review  to  validate  the 
accuracy  of  contractor  performance. 
(SuperPRO  is  an  organization  under 
contract  with  HCFA  to  review  the 
quality  of  PRO  medical  review  decisions 
on  a  sample  basis.) 


ROUTINE  USES  OF  RECORDS 
MAINTAINED  IN  THE  SYSTEM, 
INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made: 

1.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
at  the  request  of  the  subject  individual. 

2.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribimal,  when 

(a)  HHS  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
ofHcial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof; 

where  HHS  determines  that  the 
Utigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  Utigation 
or  has  an  interest  in  such  Utigation,  and 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  party  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided  that  in 
each  case  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  reHning  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

4.  To  a  third  party  where: 

(a)  HCFA  needs  information  from  the 
third  party  to  verify  information  relating 
to  program  integrity,  quality  of  care,  and 
evaluation  and  measurement  of  system 
activities; 

(b)  The  party  to  whom  disclosure  is  to 
be  made  has,  or  is  reasonably  expected 
to  have  such  information,  and  disclosure 
is  needed  in  order  to  obtain  the 
information;  and 

(c)  HCFA  determines  that  the  purpose 
of  disclosure  is  compatible  with  the 
purposes  for  which  the  records  were 
coHected. 

5.  To  a  Peer  Review  Organization, 
SuperPRO,  or  an  entity  under  contract  to 
HCFA  or  the  Department  acting  in  a 
manner  consistent  with  maintaining  the 
integrity  of  the  Medicare  program  if 
HCFA  determines  that  disclosure  of 
beneficiary-specific  information  is 
necessary  or  relevant  to  an  ofFcial 


investigation  or  litigation  regarding  a 
specific  case,  and  if  HCFA  determines: 

(a)  That  the  use  or  disclosure  of 
information  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained;  and 

(b)  That  the  purpose  for  which 
disclosure  is  to  be  made: 

(1)  Is  compatible  with  the  purposes  for 
which  the  records  were  collected; 

(2)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individual  identifiable  form; 
and 

(3)  Is  of  sufficient  importance  to 
warrant  any  effect  on  the  privacy  of  the 
individual  diat  disclosure  of  the  record 
might  bring;  and 

(c)  That  adequate  safeguards  have 
been  instituted  so  as  to  protect  the 
confidentiality  of  the  data  and  prevent 
unauthorized  access  to  it;  and 

(d)  That  the  appropriate  procedures, 
format,  and  media  will  be  used  for  the 
data  disclosure  process. 

POLICIES  AND  PRACTICES  FOn  STRONO, 
RETRIEVING,  ACCESSINO,  RETAININO  AND 

disposina  of  records  in  the  system: 
storaqe: 

The  records  are  maintained  at  the 
system  location  site  in  magnetic  media 
(e.g.,  magnetic  tape  and  computer  discs). 

retriev  ability: 

The  data  in  this  system  are  retrieved 
by  PRO  ID  and  HIC  number. 

safeguards: 

Safeguards  for  automated  records 
have  been  estabUshed  in  accordance 
with  the  Department  of  HHS' 
Information  Resources  Management 
Manual,  "Part  6,  Automated  Information 
Systems  Security."  This  includes 
maintaining  the  records  in  a  secure 
enclosure. 

Access  to  specific  records  is  limited  to 
those  who  have  a  need  for  them  in  the 
performance  of  their  official  duties. 

retention  and  disposal: 

Records  are  maintained  on-line  in  the 
system  from  the  date  of  submission  to 
approximately  three  years  (length  of 
contract). 

system  manager  and  address: 

Director,  Office  of  Peer  Review, 
Health  Care  Financing  Administration, 
2-I>-2  Meadows  East  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207. 

notification  procedures: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  address 
indicated  above  or  to  the  appropriate 


regional  office  (see  Appendix  A),  and 
specify  Health  Insurance  Number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  reasonably  specify 
the  information  in  the  records  being 
sought.  You  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  your  records,  if  any.  (These 
procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR 
5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought  and  your  reasons  for 
requesting  the  correction,  along  with 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely, 
irrelevant,  or  otherwise  in  need  of 
correction.  (These  procedures  are  in 
accordance  with  Departmental 
Regulations  45  CFR  5b.7.) 

RECORD  SOURCE  CATEGORIES: 

These  records  will  be  generated  by 
the  PRO  from  data  received  ft-om  the 
servicing  fiscal  intermediary  (FI)  or 
carrier  responsible  for  the  processing  of 
Medicare  hospital  bills  and  data 
generated  by  the  PRO  itself  as  a  direct 
result  of  medical  review  performed. 
Other  sources  would  include  Medicare 
beneficiaries,  congressional  office, 
HCFA,  Medicare  providers.  Medicare 
intermediary/carrier.  Office  of  the 
Inspector  General,  etc.  The  magnetic 
tape  record  will  only  include 
information  to  be  compiled  in  the  data 
base  (e.g.,  Peer  Review  Organizations 
identifier,  HIC,  admission/service  and 
discharge  dates,  review  selection  and 
results). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  A — Health  Care  Financing 
Administration  Regional  Offices 

I  Boston.  Project  Officer,  Peer  Review 
Organization.  Room  1309,  )FK  Federal 
Building,  Boston,  Massachusetts  022032. 

II  New  York.  Project  Officer,  Peer  Review 
Organization,  Room  3804,  26  Federal  Plaza, 
New  York,  New  York  10278. 

III  Philadelphia,  Project  Officer,  Peer 
Review  Organization,  3535  Market  Street, 
P.O.  Box  7760,  Philadelphia.  Pennsylvania 
19101. 

IV  Atlanta,  Project  Officer,  Peer  Review 
Organization,  Suite  601, 101  Marietta 
Tower,  Atlanta,  Georgia  30323 

V  Chicago,  Project  Officer,  Peer  Review 
Organization,  Suite  A-835, 175  W.  Jackson 
Boulevard.  Chicago.  Illinois  60604. 


VI  Dallas.  Project  Officer,  Peer  Review 
Organization,  Room  2000, 1200  Main  Tower 
Building.  Dallas,  Texas  75202. 

VII  Kansas  City,  Project  Officer,  Peer 
Review  Organization,  New  Federal  Office 
Building.  Room  235.  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

VIII  Denver,  Project  Officer.  Peer  Review 
Organization,  Federal  Building.  Room  574. 
1961  Stout  Street.  Denver,  Colorado  80294. 

IX  San  Francisco,  Project  Officer,  Peer 
Review  Organization,  14th  Floor,  100  Van 
Ness  Avenue.  San  Francisco,  California 
94102. 

X  Seattle.  Project  Officer.  Peer  Review 
Organization,  Ruom  430j\.  2901  Third 
Avenue.  Seattle,  Washington  96121. 

(FR  Doc.  8ft-25979  Filed  11-&-68;  8:45  am) 

BILLINQ  CODE  4120-03-M 


National  Institutes  of  Healtti 

Recombinant  DNA  Advisory 
Committee  Human  Gene  Therapy 
Sul>commlttee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
Human  Gene  Therapy  Subcommittee  at 
the  National  Institutes  of  Health, 
Building  31C,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  on  December  9, 1988,  from 
approximately  9:00  a.m.  to  adjournment 
at  approximately  5:00  p.m.  The  purpose 
of  the  meeting  will  be  to  review  a  human 
gene  transfer  protocol  submitted  by  Drs. 
Steven  A.  Rosenberg,  R.  Michael  Blaese, 
and  W.  French  Anderson  and  to 
complete  an  information  brochure  on 
human  gene  therapy.  This  meeting  will 
be  open  to  the  public.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Further  information  may  be  obtained 
from  Ms.  Rachel  E.  Levinson,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Human  Gene  Therapy 
Subcommittee,  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health,  Building  31.  Room  B1C34, 
Bethesda,  Maryland  20892,  telephone 
(301)  496-9838. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 


attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  inlcuded  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  November  3. 1988. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-26070  Filed  ll-»-88:  6:45  am] 

■OXINQ  CODE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Frederick  Cancer  Research  Facility 
Advisory  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Frederick  Cancer  Research  FaciUty 
(FCRF)  Advisory  Committee,  National 
Cancer  Institute,  November  21-22, 1988, 
Building  549,  Executive  Board  Room,  at 
the  NCI  Frederick  Cancer  Research 
Facility,  Frederick,  Maryland  21701- 
1013. 

The  meeting  will  be  open  to  the  public 
on  November  21  from  8:30  a.m.  to 
approximately  11  a.m.  to  discuss 
administrative  matters,  future  meetings, 
budget,  legislative  update,  and  to  hear 
from  the  Associate  Director  for  FCRF  on 
items  of  interest  to  NCI  and  the 
Committee,  including  progress  made  on 
development  of  AIDS  vaccine. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  pubUc  on  November  21 
from  approximately  11  a.m.  to  recess 
and  on  November  22  from  8:30  a.m.  to 
adjournment  for  site  visit  of  research 
being  conducted  by  the  Basic  Research 
Program's  Laboratory  of  Chemical  and 
Physical  Carcinogenesis.  These 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda. 
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Maryland  20892  (301.  496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Cedric  W.  Long,  Executive 
Secretary,  Frederick  Cancer  Research 
facility.  Advisory  Committee,  National 
Cancer  Intitute,  Frederick  Cancer 
Research  Facility,  Building  427. 
Frederick,  Maryland  21701-1013  (301. 
698-1108}  will  provide  substantive 
program  information  upon  request. 

Dated:  November  1, 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-26064  Filed  11-9-88:  8:45  am] 

BIUJNG  COM  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  CHnical 
Applications  and  Prevention  Advisory 
Committee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee.  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  January  11-12. 1989,  in  Building  31, 
Conference  Room  10,  9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  January  11  from  9:00  a.m.  to 
recess  and  from  8:30  a.m.  to 
adjournment  on  January  12  to  discuss 
new  initiatives,  program  policies,  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch.  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-4236,  will  provide 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  William  R.  Harlan.  Director, 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building,  Room 
212,  Bethesda,  Maryland  20892,  (301) 
496-2533.  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  November  3, 198a 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  8&-2606S  Filed  11-0-88:  8:45  am) 

BILUNQ  COOC  4140-«t-ll 


National  institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of  Board 
of  Scientific  Counselors 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  to  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Allergy  and  Infectious 
Diseases  (NIAID),  on  December  12  and 
13.  The  meeting  will  be  held  in  the  11th 
floor  solarium,  Building  10,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
on  December  12  from  8:30  a.m.  to  9  a.m., 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  of 
the  Board  will  be  closed  to  the  public  on 
December  12  from  9  a.m.  until  recess, 
and  on  December  13  from  8:30  a.m.  until 
adjournment  for  the  discussion,  and 
evaluation  of  individual  contracts 
supporting  the  NIAID  Intramural 
Research  Program,  The  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  contracts,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  I.  Gallin,  Executive  Secretary. 
Board  of  Scientific  Counselors,  NIAID. 
National  Institutes  of  Health,  Building 
10,  Room  11C103,  telephone  {302-49&- 
3006),  wii)  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-301.  National  Institutes  of 
Health) 

Dated:  November  1. 1988. 
Betty ).  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  8a-26066  Filed  11-9-88;  8:45  am) 

WUJNO  CODE  4140-01-M 


National  Institute  of  Dental  Research; 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 


of  Scientific  Counselors,  National 
Institute  of  Dental  Research  (NIDR),  on 
December  7-9, 1988,  in  Conference 
Room  117,  Building  30,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  from  9:00  a.m.  to  recess  on 
December  7  and  from  8:30  a.m.  to  12:15 
p.m.  on  December  8.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L  92-463.  the 
meeting  will  be  closed  to  the  public  from 
1:30  p.m.  to  recess  on  December  8  and 
from  9:00  a.m.  to  adjournment  on 
December  9  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  NIDR, 
including  consideration  of  individual 
investigations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Abner  Notkins,  Director  of 
Intramural  Research,  NIDR,  NIH, 
Building  30,  Room  132,  Bethesda, 
Maryland  20892  (telephone  301-496- 
1483)  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members 
and  substantive  program  information. 

Dated:  November  1, 1988. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-26067  Filed  11-9-88:  8:45  am) 

BILUNG  CODE  4140-01-M 


National  institute  of  Environmental 
Health  Sciences;  Meeting  of 
Environmental  Health  Sciences  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Environmental  Health  Sciences  Review 
Committee  on  November  29,  in  Building 
101  Conference  Room,  South  Campus, 
NIEHS,  Research  Triangle  Park,  North 
Carolina.  This  meeting  will  be  open  to 
the  public  on  November  39  from  9  a.m. 
to  approximately  10:30  a.m.  for  general 
discussion.  Attendance  by  the  pubic  is 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  November  29, 
from  10:30  a.m.  to  adjournment  on 
November  29,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  contract  proposals. 
These  applications  and  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 


applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Drs.  John  Braun  or  Carol  Shreffler, 
Executive  Secretaries.  Environmental 
Health  Sciences  Review  Committee, 
National  institute  of  Environmental 
Health  Sciences.  National  Institutes  of 
Health.  P.O.  Box  1,2233.  Research 
Triangle  Park.  North  Carolina  27709. 
(telephone  919-541-7828).  will  provide 
summaries  of  meeting  and  rosters  of 
committee  members. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  12.il2,  Characterization  of 
Environmental  Health  Hazards:  13.113, 
Biological  Response  to  Environmental  Health 
Hazards;  13.114,  Applied  Toxicological 
Research  and  Testing:  13.115,  Biometry  and 
Risk  Estimation:  13.894,  Resource  and 
Manpower  Development,  National  Institutes 
of  Health) 

Dated:  November  1, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-27068  Filed  11-0-88;  8:45  am] 

BtlOJNO  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Meeting  of  Board  of 
Scientific  Counselors,  Division  of 
Biometry  and  Risk  Assessment 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  DORA, 
December  1-2, 1988,  in  Building  101 
Conference  Room,  South  Campus, 
NIEHS,  Research  Triangle  Park.  North 
Carolina. 

This  meeting  will  be  open  to  the 
public  9  a.m.  to  12  noon  on  December  1. 
for  the  purpose  of  presenting  an 
overview  of  the  organization  and 
conduct  of  research  in  the  section  on 
molecular  toxicology  and  risk  models  in 
the  Laboratory  of  Biochemical  Risk 
Analysis.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  of  Title  5  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92--i63, 
the  meeting  will  be  closed  to  the  public 
on  December  1  from  approximately  1 
p.m.  to  adjournment  on  December  2,  for 
the  evaluation  of  the  programs  of  the 
section  on  molecular  toxicology  and  risk 
models  in  the  Laboratory  of  Biochemical 
Risk  Analysis,  including  consideration 
of  personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  David 
Hoel,  Director,  Division  of  Biometry  and 


Risk  Assessment,  NIEHS,  Research 
Triangle  Park.  NC  27709.  telephone  (919) 
541-3441.  FPS  629-3441.  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members  and  substantive 
program  information. 

Dated:  November  1, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-26069  Filed  ll-«-66:  8:45  am] 

nUJNO  COOE  4140-01-M 


Public  Health  Service 

National  Center  For  Health  Services 
Research  And  Health  Care  Technology 
Assessment;  Assessment  of  Medical 
Technology  Extracorporeal  Shock 
Wave  Uthotripsy  (ESWL)  For  the 
Treatment  of  Gallstones 

The  Public  Health  Service  (HiS), 
through  the  Office  of  Health  Technology 
Assessement  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety  and  clinical 
effectiveness  and  use  (indications)  of 
extracorporeal  shock  wave  lithotripsy 
(ESWL)  for  the  treatment  of  gallstones. 
ESWL  is  a  noninvasive  technique  of 
disintegranting  calculi  using 
electrohydraulic  shock  wave.  In  the  past 
this  technique  has  been  used  in  the 
treatment  of  kideny  stone.  Recently  it 
has  been  adapted  to  the  treatment  of 
selected  patients  with  gallstones  who 
may  also  receive  other  adjunctive 
therapeutic  modalities  to  enhance 
removal  of  stone  fragments  after  the 
stones  are  shattered  or  pulverized.  This 
assessment  seeks  to  answer  the 
following  questions:  (1)  Is  ESWL 
accepted  as  a  safe  and  clinically 
effective  method  for  treating  gallstones? 
(2)  what  are  the  clinical  indications  in 
patients  with  gallstones  for  which  ESWL 
is  deemed  appropriate?  (3)  are  there 
specific  subgroups  of  patients  with 
gallstones  who  are  most  likely  to  benefit 
from  biliary  ESWL?  (4)  are  there  specific 
subgroups  of  patients  who  are  not  likely 
to  benefit  from  this  therapeutic 
approach?  (5)  can  patient  selection 
criteria  be  developed  to  specify  which 
types  of  patients  would  benefit  from  this 
type  of  treatment?  (6)  are  there  any 
disadvantages  or  risks  associated  with 
this  type  of  procedure?  (7)  are  there 
adjunctive  therapies  such  as  stone 
dissolution  therapy,  therapeutic 
endoscopy  (endoscopic  sphincterotomy) 
or  percutaneous  cholecystostomy,  that 
are  considered  necessary  for 
successfuly  carrying  out  these 
treatments  and  when  are  these 
indicated?  and  (8)  what  is  known  about 
the  morbidity  associated  with  the  use  of 
this  technique? 


The  PHS  assessment  consists  of  a 
synthesis  of  information  obtained  from 
the  literatiure  and  from  appropraite 
organizations  in  the  private  sector  and 
from  PHS  agencie«  and  others  in  the 
Federal  Government.  PHS  assessments 
are  based  on  the  most  current 
knowledge  concering  the  safety,  clinical 
effectiveness,  and  appropriate  uses  of  a 
technoloy.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  The 
information  being  sought  is  a  review 
and  assessment  of  past  current,  and 
planned  research  reeled  to  this 
technology,  as  well  as  a  bibliography  of 
published,  controlled  clinical  trials  and 
other  well-designed  clinical  studies. 
Information  related  to  the 
characterization  of  the  patient 
population  most  likely  to  benefit  from  it. 
as  well  as  on  clinical  acceptability  and 
the  effectiveness  of  this  technology  and 
extent  of  use  are  also  being  sought  Any 
person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  January  31, 1989  or  within  90 
days  from  the  date  of  publication  of  this 
notice. 

Written  Material  should  be  sumitted 
to:  Kesinee  C.  Nimit  M.D..  Health 
Science  Analyst  Office  of  Health 
Technology  Assessment  5600  Fishers 
Lane,  Room  18A-27.  Rockville.  MD 
20857,  Tel  (301)  443-4990. 

Date:  November  3. 1988. 
Donald  E.  Goldstone, 

Acting  Director,  National  Center  for  Health 
Service  Research,  and  Health  Care 
Technology  Assessment 
[FR  Doc.  88-26004  Filed  ll-O-OO.  8:45  am) 
nUJNG  CODE  4100-17-M 


Centers  For  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Autttortty 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296.  October  20, 1980,  as  amended 
most  recently  at  53  FR  7403.  March  8, 
1988)  is  amended  to  reflect  the  following 
changes: 

(1)  The  establishment  of  the  division- 
level  internal  substructure  for  the  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion. 

(2)  The  transfer  of  the  Preventive 
Health  and  Health  Services  Block  Grant 
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from  the  Office  of  the  Director,  Center 
for  Prevention  Services,  to  the  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

1.  After  the  heading  and  statement  for 
the  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(HCLJ,  insert  the  following: 

Office  of  the  Director  (HCLl).  (1) 
Managers,  directs,  coordinates,  and 
evaluates  the  activities  of  the  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (CCDPHP):  (2)  develops  goals 
and  objectives  and  provides  leadership, 
policy  formation,  scientific  oversight, 
and  guidance  in  program  planning  and 
development:  (3]  coordinates  assistance 
provided  by  CCDPHP  to  other  CDC 
components,  other  Federal,  State,  and 
local  government  agencies,  the  private 
sector,  and  other  nations;  (4)  provides 
and  coordinates  administrative  support 
services  for  CCDPHP  requirements, 
including  guidance  and  coordination  for 
grants,  cooperative  agreements,  and 
other  assistance  mechanisms;  (5) 
provides  administrative  support  and 
coordinates  technical  consultation  and 
assistance  for  the  Preventive  Health  and 
Health  Services  Block  Grant;  (6) 
coordinates,  manages,  and  conducts 
analyses  of  broad-based  surveillance 
activities  In  support  of  programs  carried 
out  by  various  CCDPHP  components;  (7) 
coordinates  the  recruitment,  assignment, 
technical  supervision,  and  career 
development  for  staff,  including  field 
assignees,  with  emphasis  on  goals  for 
afffimative  action;  (8)  acoordiiiates  all 
CCDPHP  international  activities;  (9) 
provides  technical  information  services 
to  facilitate  dissemination  of  significant 
information  to  CCDPHP  staff,  various 
Federal,  State,  and  local  health 
agencies,  professional  and  voluntary 
organizations,  and  through  them  to 
selected  target  populations:  and  in 
carrying  out  the  above  functions,  (10) 
collaborates,  as  appropriate,  with  other 
Centers/Institute/Officers  of  CDC  other 
PHS  agencies,  and  other  Federal 
agencies. 

Office  of  Surveillance  and  Analysis 
(HCLll).  (1)  In  coordination  with  other 
components  of  CCDPHP  and  State  and 
local  agencies,  plans,  develops, 
conducts,  and  maintains  national-  and 
state-based  surveillance  for  chronic 
diseases  and  conditions,  related  risk 
factors,  policies,  preventive  health 
practices  and  services  for  infants, 
children,  adolescents,  and  adults:  (2)  in 
coordination  with  other  components  of 
CCDPHP,  investigates,  analyzes, 
interprets,  and  disseminates  the  results 
of  surveillance  investigations  and 


studies  on  trends,  patterns,  associated 
behavioral  and  other  risk  factors  and 
causes  of  chronic  diseases  and 
conditions;  (3)  supports,  coordinates, 
facilitates  and  conducts  analyses, 
interprets  and  disseminates  the  findings 
of  the  Behavioral  Risk  Factor 
Surveillance  System  and  related 
surveillance  activities;  [i]  plans  and 
implements  strategies  and  methods  to 
routinely  collect,  analyze,  interpret,  and 
disseminate  surveillance  information  on 
rates,  trends,  and  patterns  of  chronic 
diseases  and  associated  factors;  (5) 
consults  and  collaborates  with 
professional  staff  in  other  CCDPHP 
components  to  plan  and  implement 
strategies  to  collect,  analyze,  interpret, 
and  disseminate  surveillance 
infonnation  on  trends,  patterns, 
associated  behavioral  and  other  risk 
factors  and  causes  of  chronic  diseases 
and  conditions;  (6]  coordinates, 
develops,  catalogs,  manages,  and 
facilitates  access  to  surveillance  data 
bases  of  broad  interest  and  utility  within 
CCDPHP  and  for  other  CDC  programs; 
(7)  serves  as  a  principal  liaison  for 
surveillance  activities  with  other  CDC 
programs,  especially  NCHS,  IRMO,  and 
EPO;  (8)  provides  overall  coordination 
for  surveillance  systems  and  activities 
within  CCDPHP;  (9)  provides  technical 
assistance  to  Federal,  State,  and  local 
health  agencies,  and  national  and 
international  organizations  to  develop 
their  capacity  to  plan  and  implement 
strategies  and  methods  for  coUection, 
analysis,  interpretation,  and 
dissemination  of  information  on  rates, 
trends,  and  patterns  of  chronic  diseases 
and  conditions  and  behavioral  and  other 
related  risk  factors;  (10)  develops 
methods  to  analyze  and  display 
information  to  assist  in  evaluating 
trends,  setting  priorities,  and  developing 
investigative  and  control  strategies. 

Division  of  Adolescent  and  School 
Health  (HCL2).  (1)  Administers  a 
program  of  comprehensive  school  health 
education  with  emphasis  on  adolescent 
health  issues;  (2)  identifies  priority 
health  risks  among  adolescent 
populations,  including  behaviors  that 
result  in  elevated  risk  of  the 
development  of  cardiovascular  diseases 
and  cancer,  transmission  of  human 
immunodeficiency  virus /acquired 
immunodeficiency  syndrome  (HIV/ 
AIDS),  or  that  result  in  mortality, 
morbidity,  and  disability  either  during 
adolescence  or  adulthood;  (3)  in 
coordination  with  the  Office  of 
Surveillance  and  Analysis  and  other 
CCDPHP  components,  develops  and 
supports  national.  State,  and  local 
surveillance  systems  to  monitor  priority 
health  risks  among  school  and 
adolescent  populations;  (4)  conducts 


epidemiologic  studies  to  Identify 
principal  determinants  of  priority  health 
risks  among  adolescent  populations;  (5) 
develops,  evaluates,  and  disseminates 
interventions  to  reduce  high-priority 
health  risks  among  adolescent 
populations;  (6)  assists  State  and  local 
agencies  to  implement  and  assess 
school-  and  community-based 
interventions  to  reduce  high-priority 
health  risks  among  adolescent 
populations  that  attend  school  and 
among  adolescent  populations  that  do 
not;  (7)  administers  a  program  of 
cooperative  agreements  and  grants  to 
schools,  colleges,  and  related 
educational  organizations  to  promote 
and  disseminate  effective  school  health 
education  about  HIV/ AIDS  prevention; 
(8)  assists  the  nation's  schools  and 
colleges  in  protecting  and  improving  the 
health  of  students,  faculty,  and  staff 
through  comprehensive  school  health 
education,  and  related  school  health  and 
social  services;  (9)  assists  other  nations 
in  reducing  health  risks  among 
adolescent  populations  and  in 
implementing  and  improving  school 
health  programs;  (10)  and  in 
accomplishing  the  functions  Usted 
above,  collaborates  with  other 
components  of  CDC,  PHS,  and  DHHS. 
the  U.S.  Department  of  Education  and 
other  federal  agencies;  national 
professional,  voluntary,  and 
philanthropic  organizations; 
international  agencies,  and  other 
organizations  as  appropriate. 

Division  of  Chronic  Disease  Control 
and  Community  Intervention  (HCL3).  (1) 
Plans,  directs,  and  conducts  a  program 
to  translate  chronic  disease  preventive 
practices,  behaviors,  and  policies  into 
widespread  public  health  practice 
throu^  epidemiologic,  behavioral,  and 
laboratory  investigations,  and  State  and 
community  demonstrations  and 
interventions;  (2)  Identifies  problems, 
needs,  and  opportimities  related  to 
modifiable  behavioral  and  other  risk 
factors,  and  recommends  priorities  for 
health  education,  health  promotion,  and 
risk  reduction  activities;  (3)  in 
coordination  with  the  Office  of 
Surveillance  and  Analysis  and  other 
CCDPHP  components,  plans,  develops, 
and  maintains  systems  of  chronic 
disease  surveillance  associated  with 
specific  epidemiologic  investigations, 
demonstrations,  and  programs;  (4)  plans 
and  conducts  epidemiologic  studies  of 
selected  chronic  disease,  key  behavioral 
and  other  risk  factors,  such  as  physical 
activity,  exercise,  alcohol  use,  and 
effectiveness  of  intervention  programs; 
(5)  provides  technical  constdtation  and 
assistance  and  training  to  State  and 
local  health  agencies  and  national. 


international  and  private  organizations 
in  chronic  disease  and  health  promotion 
activities,  includfaig  state-of-the-art 
program  development  sach  as  PATCH, 
health  education,  healdi  promotion, 
intervention  activities,  service  delivery, 
and  program  management;  (6)  serves  as 
a  resource  for  technical  consultation 
and  assistance  and  expertise  in  the 
epidemiology,  prevention,  and  control  of 
selected  chronic  diseases,  both 
domestically  and  internationally;  (7) 
coordinates  Division  activities  with 
other  CCDPHP  components,  other  CDC 
organizations,  and  other  PHS  agencies 
as  appropriate. 

Division  of  Diabetes  Translation 
(HCL4).  (1)  Plans,  directs,  and 
coordinates  a  program  to  reduce 
morbidity,  mortahty,  disability,  and 
costs  associated  with  diabetes  and  its 
comphcations;  (2)  identifies,  evaluates, 
and  implements  programs  to  prevent 
and  control  diabetes  through  the 
translation  of  state-of-the-art  health  care 
and  self-care  practices  into  widespread 
community  practice;  (3)  in  coordination 
with  the  Office  of  Surveillance  and 
Analysis,  conducts  surveillance  of 
diabetes,  its  complications,  and  the 
utilization  of  health  care  and  prevention 
resources  to  monitor  trends  and 
evaluate  program  impact  on  morbidity, 
mortality,  disabiUty,  and  cost;  (4) 
conducts  epidemiologic  studies  and 
disseminates  findings  to  identify  and 
evaluate  the  feasibility  and 
effectiveness  of  potential  prevention 
and  control  strategies  at  the  community 
level;  (5)  develops  clinical  and  public 
health  guidelines  and  strategies  to  form 
the  basis  for  community  interventions; 
(6)  provides  technical  consultation  and 
assistance  to  State  and  local  health 
agencies  to  implement  and  evaluate  cost 
effective  interventions  to  reduce 
morbidity,  mortality,  and  disability;  (7) 
maintains  liaison  and  collaborative 
relationships  with  official,  private, 
voluntary  agencies,  educational 
institutions,  or  foreign  countries  and 
groups  involved  in  diabetes-related 
activities;  (8)  provides  technical 
assistance  and  consultation  to  other 
nations  and  to  the  World  Health 
Organization  (WHO)  as  a  WHO 
Collaborating  Center. 

Division  of  Nutrition  (HCL5J.  (1) 
Identifies  and  develops  priorities  for 
nutrition-related  health  problems  of 
national  and  State  significance; 
develops  goals  and  objectives,  and 
plans,  implements,  and  evaluates 
appropriate  activities  that  contribute  to 
the  reduction  of  preventable  morbidity 
and  mortality  and  promote  enhancement 


of  the  quatity  of  life  as  related  to 
nutrition,  nutritional  problems,  and 
related  risk  factors;  (2)  plans,  directs, 
and  conducts  epidemiologic 
investigations,  demonstration  projects, 
and  programs  to  better  describe  and 
resolve  nutrition-related  health 
problems  and  risk  factors  and  other 
factors  affecting  growth  and 
development,  especially  in  high-risk 
populations;  (3)  plans  and  conducts 
applied  investigations  to  develop  or 
improve  nutrition  assessment  methods 
and  reference  criteria  for  monitoring 
infant  and  child  growth  and  determining 
adult  nutrition  status,  especially  among 
women  during  the  prenatal  and 
postpartum  periods;  (4)  directs  and 
coordinates  nutrition  status  surveillance 
and  survey  activities,  especially  among 
high-risk,  low  income  populations  within 
the  United  States,  including  infants, 
children,  and  pregnant  women;  (5) 
provides  technical  and  consultative 
services  to  State,  local,  and  Federal 
agencies  in  the  development  and 
management  of  nutrition  status 
monitoring  systems  and  in  the  planning 
and  implementation  of  appropriate 
intervention  strategies  to  improve 
nutritional  status;  (6)  collaborates  with 
other  divisions  of  CCDPHP  in  the 
nutritional  components  of  their 
programs,  as  appropriate,  and  provides 
technical  assistance  and  training  to 
State,  local,  and  Federal  agencies  in  the 
planning  and  implementation  of 
programs  intended  to  promote  optimal 
nutritional  status  and  reduce  nutrition- 
related  risk  factors  associated  with 
chronic  disease;  (7)  provides  technical 
assistance  in  the  evaluation  of 
surveillance  of  nutritional  status, 
nutrition-related  diseases,  and  nutrition- 
related  relief  efforts  in  developing 
countries  in  collaboration  with 
international  agencies  such  as  the 
Agency  for  International  Development 
(AID)  and  the  Worid  Health 
Organization  (WHO);  (6)  designs  and 
conducts  epidemiologic  and  other 
investigations  to  clarify  the  relationship 
beween  nutritional  status  and  related 
preventable  health  problems  in 
collaboration  with  the  Department  of 
State,  AID,  and  other  international 
agencies;  (9)  participates  in  the 
Department's  Nutrition  Policy  Board  and 
coordinates  Division  activities  with 
other  PHS  agencies  and  the  OASH, 
other  Federal  agencies,  and  appropriate 
nutrition-related  organizations. 

Division  of  Reproductive  Health 
(HCL6).  (1)  Proposes  appropriate  goals 
and  objectives,  identifies  problems  and 
needs,  and  recommends  priorities  for 


reproductive  health  [nogram  activities 
that  can  contribute  to  die  reduction  of 
preventable  morbidity  and  mortahty  due 
to  selected,  noo-environmentally,  noo- 
occupationally  related  adverse 
reproductive  outcomes:  (2)  conducts 
pubUc  health  surveillance  in 
coordination  with  the  Office  of 
Surveillance  and  Analysis, 
epidemiologic  investigations,  and 
evaluations  of  health  problems  and 
programs  related  to  contraception, 
pregnancy,  human  reproduction,  and 
infancy;  (3)  develops  and  implements 
intervention  programs  to  prevent  and /or 
resolve  problems  related  to 
reproductive,  infant,  and  maternal 
health,  and  selected  adverse 
reproductive  outcomes;  (4)  conducts 
evaluation  of  service  programs  and 
service  delivery  intended  to  improve  the 
organization  and  deUvery  of 
reproductive  health  services,  including 
certain  family  planning  services;  (5) 
confers,  consults,  collaborates  with,  and 
provides  technical  assistance  and 
training  to  local.  State,  and  other 
Federal  agencies,  and  appropriate 
nongovernmental  organizations  on 
selected  reproductive  health  problems 
and  on  programs  to  resolve  these 
problems;  (6)  consults,  collaborates 
with,  and  provides  technical  assistance 
to  international  governmental  and 
nongovernmental  organizations  on 
bilateral  and  multilateral  epidemiologic 
investigations  and  demonstration 
projects  in  reproductive  health, 
including  surveys  and  assessments, 
improvement  of  service  delivery,  and 
reproductive  risk  assessment;  (7)  serves 
as  a  primary  Federal  resource  for 
technical  assistance  and  expertise  in 
family  planning  evaluation 
methodologies  and  reproductive  health 
epidemiology;  (8)  serves  as  a  World 
Healdi  Organization  (WHO) 
Collaborating  Center  in  Perinatal  Care 
and  Health  Service  Research  in 
maternal  and  child  health,  and  as  a 
WHO  Collaborating  Center  for  Research 
Training  in  Human  Reproduction;  (9) 
coordinates  Division  activities  with 
other  CCDPHP  components,  other  CDC 
organizations,  other  PHS  agencies,  and 
the  OASH,  including  the  Deputy 
Assistant  Secretary  for  Population 
Affairs,  as  appropriate. 

Office  on  Smoking  and  Health 
(HCL7).  (1)  Administers  a  program  to 
inform  Americans  about  the  dangers  of 
tobacco  use  in  order  to  reduce  death 
and  disability  due  to  smoking  and 
smokeless  tobacco  use;  (2)  promotes  and 
stimulates  research  on  the  determinants 
and  health  effects  of  smoking  and 
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smokeless  tobacco  use;  (3)  coordinates 
all  PHS  research  and  educational 
programs  and  other  DHHS  activities 
related  to  tobacco  and  health:  (4) 
establishes  and  maintains  liaison  with 
other  Federal  agencies,  private 
organizations.  State  and  local 
governments,  and  international  agencies 
on  matters  related  to  tobacco  and 
health:  (5}  serves  as  a  clearinghouse  for 
the  collection,  organization,  and 
dissemination  of  information  on  all 
aspects  of  tobacco  and  health:  (6) 
develops  materials  on  tobacco  use  in 
relation  to  health;  (7)  provides 
assistance  for  educational  programs  on 
smoking  and  health;  (8)  produces 
Congressionally  mandated  reports  to 
Congress;  (9)  conducts  surveys,  and 
coordinates  and  conducts  epidemiologic 
studies  related  to  tobacco  use  and 
tobacco  control;  (10)  provides  staff 
support  for  a  Congressionally  mandated 
Federal  advisory  committee  on  smoking 
and  health;  (11)  pursuant  to  Pub.  L.  9&- 
474  and  99-252,  collects,  maintains,  and 
analyzes  information  provided  by  the 
tobacco  industry  on  cigarette  additives 
and  smokeless  tobacco  additives  and 
nicotine  content;  (12)  serves  as  a  World 
Health  Organization  (WHO) 
Collaborating  Center  on  Smoking  and 
Health;  (13)  serves  as  the  lead  DHHS 
organization  for  the  Objectives  for  the 
Nation  related  to  smoking  and  health; 
(14)  provides  staff  support  to  the 
Surgeon  General  on  activities  related  to 
smoking  and  health. 

2.  Within  the  Center  for  Prevention 
Scr\-ices  (HCMR,  make  the  following 
changes: 

a.  After  the  heading  Office  of  the 
Director  (HCMl),de\eie  item  (5)  and 
renumber  items  (6)  and  (7)  as  items  (5) 
and  (6)  respectively. 

b.  After  the  heading  and  statement  for 
the  Office  of  the  Director  (HCM).  delete 
in  its  entirety  the  heading  and  functional 
statement  for  the  Division  of  Diabetes 
Control  (HCM6). 

3.  Within  the  Center  for 
Environmental  Health  and  Injury 
Control  (HCN),  after  the  heading  and 
statement  for  the  Division  of  Birth 
Defects  and  Developmental  Disabilities 
(HCN5),  delete  in  its  entirety  the 
heading  and  functional  statement  for  the 
Division  of  Chronic  Disease  Control 
(HCN6). 

Effective  Date:  October  2a  1988. 
Robert  E.  Windom. 

Assistant  Secretary  for  Health. 

|FR  Doc.  88-26002  Filed  11-9-68;  8:45  am) 

MLUNQ  COOC  41<0-1»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-O10-O9-4333-10] 

Motor  Vehicle  Use  Restrictions; 
Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  designation  of  motor 

vehicle  use  on  Carter  Mountain,  Park 

County.  Wyoming. 

summary:  The  proposed  Carter 
Mountain  ACEC  area  is  hereby 
redesignated  "limited  to  designated 
roads,  trails,  and  seasons  of  use"  for  the 
next  three  years,  effective  as  of 
November  15, 1988.  This  is  in  response 
to  a  request  from  the  Wyoming  Game 
and  Fish  Department  as  part  of  their 
effort  to  reduce  the  size  of  the  migratory 
elk  herd.  It  is  consistent  with  the  Cody 
RMP  which  calls  for  the  proposed  Carter 
Mountain  ACEC  area  to  limit  motor 
vehicle  use  to  season  of  use  and 
designated  roads  and  trails. 
EFFECTIVE  DATE:  This  designation 
becomes  effective  November  15, 1988 
and  will  remain  in  effect  until  May  1. 
1991  or  until  rescinded  or  modified  by 
the  authorized  officer  before  that  date. 
An  environmental  assessment 
describing  the  impact  of  this  designation 
is  available  for  inspection  at  the 
Worland  District  Office. 
ADDRESS:  Bureau  of  Land  Management, 
101  South  23rd  Street,  P.O.  Box  119. 
Woriand.  Wyoming  82401. 
FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  C.  Barnes.  District  Manager, 
Woriand  District,  Bureau  of  Land 
Management,  P.O.  Box  119,  Woriand, 
Wyoming  82401.  (307)  347-9871. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  Wyoming  Game  and  Fish 
Department  request,  the  Cody  Resource 
Area  held  a  public  meeting  on  October 
11, 1988,  to  discuss  the  concerns  and 
issues  involved  in  changing  the  motor 
vehicle  designation  for  the  Carter 
Mountain  area.  All  motor  vehicle  use  on 
public  lands  administered  by  the  Bureau 
of  Land  Management  in  the  proposed 
Carter  Mountain  ACEC  is  restricted  to 
designated  roads  and  trails  from  May  1 
to  November  14  and  the  area  is  closed  to 
motor  vehicle  use  fromm  November  15 
to  April  30.  This  designation  will  be 
rescinded  May  1, 1991;  however,  it  may 
be  rescinded  prior  to  May  1. 1991,  if  it  is 
determined  by  the  authorized  officer, 
through  an  annual  assessment,  that  the 
designation  is  no  longer  necessary  for 
its  intended  purpose.  The  Wyoming 
Game  and  Fish  officials  feel  that 
motorized  vehicle  use.  including 


snowmobiles,  can  disrupt  the  migration 
patterns  of  all  wildlife;  however,  elk  are 
particularly  affected  by  such  use.  By 
restrictng  motorized  vehicle  use  the  elk 
will  migrate  in  the  Carter  Mountain 
area,  thus  allowing  more  elk  to  move 
into  the  lower  reaches  of  their  winter 
range  and  the  harvest  will  increase. 
After  the  hunting  season  the  area  would 
remain  closed  until  April  30  of  each  year 
to  reduce  the  stress  on  the  wintering  elk 
herds.  The  "limited  to  designated  roads, 
trails  and  seasons  of  use"  designation 
applies  to  public  lands  in  Park  County 
located  approximately  20  miles  west  of 
Meeteetse,  Wyoming. 

This  designation  affects  all  public 
lands  above  3000  meters  (9843  feet)  in 
elevation  in  T.  49  N..  R.  103  W.,  Sixth 
Principal  Meridan,  approximately  7.500 
acres. 

The  limited  use  designation  applies  to 
all  motorized  vehicles,  included  but  not 
limited  to:  Automobiles,  trucks,  four- 
wheel  drive  or  low-tire-pressure 
vehicles,  tracked  or  amphibious 
machines,  ground-effect  or  air-cushion 
vehicles,  recreation  campers, 
motorcycles,  snowmobiles  and  another 
means  of  transportation  deriving  motive 
power  from  any  source  other  than 
muscle.  Under  the  limitation,  exceptions 
are  made  for  (1)  any  fire,  military, 
emergency  or  law  enforcement  vehicle 
when  used  for  emergency  purposes,  or 
any  combat  or  combat  support  vehicle 
when  used  for  national  defense 
purposes,  (2)  any  vehicle  whose  use  is 
expressly  authorized  by  the  Bureau  of 
Land  Management  under  permit,  lease, 
license  or  contract,  and  (3)  any 
government  vehicle  on  official  business. 

A  map  showing  the  new  limited  use 
area,  and  additional  information  about 
the  designation  are  available  for  review 
at  the  Bureau  of  Land  Management. 
Woriand  District  Office,  at  the  address 
listed  previously. 
November  4, 1988. 
Hillary  A.  Oden. 
State  Director. 
[FR  Doc.  88-26011  Filed  11-9-88;  8:45  am] 

BtLLIMG  CODE  4310-22-M 


[U-59194] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-59194  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 


from  April  1, 1988.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  per  acre  and  16-2/3  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-59194  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  April  1, 1988,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopex, 

Acting  Ct)iej,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  88-25982  Filed  11-9-88  8:45  am) 

BILUNG  CODE  4310-OO-M 


lWY-920-08-4120-11;  WYW1i41151 

Coal  Leases;  Exploration  Licenses, 
etc;  Cheyenne,  W(;  Correction 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice,  correction. 

summary:  In  the  Federal  Register  of 
October  21. 1988,  (53  FR  41422),  the 
Bureau  of  Land  Management  published 
an  invitation  for  coal  exploration  license 
for  the  Kerr-McGee  Coal  Corporation. 
There  were  errors  in  the  land 
description.  This  document  corrects 
these  errors. 

FOR  FURTHER  mFORIMTION  CONTACT: 

Bureau  of  Land  Management,  Wyoming 
State  Office,  Branch  of  Mining  Law  and 
Solid  Minerals,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003;  307-772- 
2569. 

SUPPLEMENTARY  INFORMATION:  In  FR  88- 

24370,  appearing  on  page  41422  in  the 
Federal  Register  of  Friday,  October  21, 
1988,  the  following  corection  is  made: 
Under  the  heading  "SUMMARY,"  the 
land  description  is  corrected  to  read: 
"T.  44  N.,  R.  70  W..  6th  P.M..  WY. 

Sec.  33:  Lots  1  thru  16  inclusive; 

Sec.  34:  Lots  1  thru  16  inclusive: 

Sec.  35:  Lots  1  ttuu  15  inclusive. 

Containing  1,910.17  acres." 
Hillary  A.  Oden, 
State  Director. 
[FR  Doc.  88-26091  Filed  11-9-88;  8:45  am) 

BILUNQ  COOE  4310-22-41 


(OR110-6310-11  OR910-GP9-20) 

Medf  ord  District  Advisory  CouncM 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  99-463  that  a  meeting  of  the 
Bureau  of  Land  Management.  Medford 
District  Advisory  Council  will  be  held 
December  2. 1988. 

On  December  2.  the  meeting  will 
begin  at  9:00  a.m..  in  the  Oregon  Room 
of  the  Bureau  of  Land  Management 
Office  at  3040  Biddle  Road,  Medford. 
Oregon.  The  agenda  for  the  meeting  will 
include: 

An  update  of  the  district's  planning 
for  the  19908,  the  outlook  for  public  and 
private  timber  production  capability  in 
the  next  20  years  and  an  update  in  the 
district  spotted  owl  program,  including 
the  injunction  affecting  virtually  all  old 
growth  timber  on  the  district. 

Other  items  include  the  district's 
riparian  program  initiatives,  volunteer 
program,  the  Bureau's  Recreation  2000 
initiative,  the  growing  problem  of 
chemical  dumps  on  public  lands,  and 
election  of  officers. 

Persons  interested  in  making  oral 
statements  during  the  Council  meeting, 
may  do  so  following  conclusion  of  the 
Council's  other  agenda  items,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration. 

Anyone  wishing  to  make  an  oral 
statement  at  the  Council  meeting  must 
notify  the  District  Manager.  Bureau  of 
Land  Management.  3040  Biddle  Road. 
Medford,  Oregon  97504,  by  close  of 
business  December  1, 1988.  Depending 
on  the  number  of  persons  wishing  to 
make  oral  statements,  a  per-person  time 
limit  may  be  established  by  the  District 
manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  emd  reproduction 
(during  reguJar  business  hours)  within  30 
days  following  the  meeting. 
David  A.  Jones. 
District  Manager 
October  31, 1988. 
(FR  Doc.  88-26122  Filed  11-9-88;  8:45  am] 

BILUNG  COOE  4310-33-M 


[WY-920-0e-4111-15;  W-79705-G] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  Crook 
County,  WY 

November  4, 1988. 

Pursuant  to  provisions  of  Pub.  L  97- 
451,  96  Stat.  2462-2466,  and  Regulation 
43  CFR  3108.2-3  (a)  and  (b)(1),  a  petition 
for  reinstatement  of  oil  and  gas  lease 
W-79705-G  for  lands  in  Crook  County, 


Wyoming,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  not  less 
than  16%  percent,  respectively. 

The  lessees  have  paid  the  required 
$500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sections  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920 (30 U.SC. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-79705-G  effective  July  1, 1988, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

David  A.  Pomerinke, 
Acting  Chief.  Leasing  Section. 
[FR  Doc.  88-26092  Filed  11-9-88:  8:45  am) 

BnXiNQ  COOE  4310-22-« 


(CA-010-09-4212-13:  CA  23666] 

Realty  Action;  Exchange  of  Public 
Lands  and  Private  Lands  in  Calaveras 
and  Mariposa  Counties,  CA 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

summary:  The  Public  Lands  described 
below  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
the  authority  of  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976  (43  U.S.C.  1716); 
this  action  involves  all  of  the  public  land 
located  within  the  following  legal 
description: 

Selected  Public  Land 

Calaveras  County,  California 

T.  2  N..  R.  11  E..  MDM. 

Sec.  24. 
T.  2  N.,  R.  12  E..  MDM. 

Sec.  19.  20.  29.  &  30. 

The  subject  pubUc  lands  consist  of 
several  isolated  unpatented  parcels  and 
fragments  that  vary  in  size  from  72.69 
acres  to  less  than  V4-acre  in  size.  All 
together  they  total  approximately  145 
acres.  Supplemental  survey  plats  are 
being  prepared  and  a  more  specific  legal 
description  will  be  available  upon 
completion. 

In  exchange  for  ihe  above  land  the 
United  States  will  acquire  the  following 
described  private  land  from  Meridian 
Minerals  Company: 


45598 
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Offered  Private  Land 

Mariposa  County.  California 

T.  4  S..  R.  18  E..  MDM, 
Sec.  10,  Mineral  Sun-ey  5897. 
Aggregating  19.28  acres,  more  or  less. 

The  purpose  of  this  exchange  is  to 
improve  the  Bureau's  management 
capabilities  on  the  Merced  River.  The 
United  States  will  be  acquiring 
riverfront  property  which  is  adjacent  to 
a  large  block  of  pubUc  land  several 
thousand  acres  in  size.  The  exchange 
will  allow  the  Bureau  to  dispose  of 
several  isolated  parcels  and  fragments 
that  are  inaccessible  to  the  public  and 
difficult  to  manage.  The  action  will 
include  the  transfer  of  the  surface  and 
mineral  estate  for  all  parcels  exchanged. 

The  Federal  land  to  be  transferred 
will  be  subject  to  the  following 
reservations,  terms  and  conditions: 

(1)  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  30. 1890.  (U.S.C.  945). 

(2)  The  right  to  itself,  its  permittees  or 
licensees,  the  right  to  enter  upon,  occupy 
and  use.  any  part  or  all  of  that  portion  of 
Lot  1.  Sec.  24.  T.  2  N..  R.  11  E.,  MDM,  and 
Lot  11.  Sec.  19.  T.  2  N..  R.  12  E.,  MDM. 
lying  within  50  feet  of  the  center  line  of 
the  transmission  line  right-of-way  Power 
Site  Reserve  Withdrawal  No.  707.  for  the 
purposes  set  forth  in  and  subject  to  the 
conditions  and  limitations  of  Sec.  24  of 
the  Federal  Power  Act  of  June  10. 1920. 
as  amended,  (16  U.S.C.  818). 
SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  setUement,  location  and  entry 
under  the  public  land  laws  and  the 
mining  laws  for  a  period  of  two  years 
from  the  date  of  first  pubHcation. 
FOR  ADDITIONAL  INFORMATION:  Contact 

Mike  Kelley,  Folsom  Resource  Area 
Office,  (916)  985-4474.  at  the  address 
listed  below.  Also  available  for  review 
is  the  land  report/ environmental 
assessment. 

date:  On  or  before  December  27. 1988 
interested  parties  may  submit  comments 
to  the  Bakersfield  District  Manager. 

ADDRESS:  Comments  should  be  sent  to 
the  Bakersfield  District  Manager,  c/o 
Folsom  Resource  Area  Manager.  63 
Natoma  Street.  Folsom.  California  96530; 
(916)  985-4474.  Any  adverse  comments 
will  be  forwarded  to  and  evaluated  by 
the  State  Director  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 


Date:  November  4, 1988. 
D.K.  Swickard, 
Area  Manager. 

[FR  Doc  88-26093  Filed  11-0-88;  8:45  am) 
BtlUNG  CODE  4310-22-11 


[WY-0«)-(»-5101-<»-YKAKl 

Availability  of  Amoco  Co>  Draft 
Environmental  Impact  Statement; 
Wyoming  and  Montana 

agency:  Bureau  of  Land  Management 

(BLM).  Interior. 

action:  Notice  of  availability  of  Amoco 

Coi  Draft  Environment  Impact 

Statement  (DEIS),  Wyoming  and 

Montana. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Amoco 
COi  Projects  for  public  review  and 
comment.  The  draft  EIS,  prepared 
pursuant  to  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969.  analyzes  the  impacts  of 
constructing,  operating,  and  abandoning 
five  related  projects  proposed  by 
Amoco;  a  proposed  CO*  source  near 
Fontenelle  Reservoir  in  Southwestern 
Wyoming;  transportation  of  the  gas  via 
underground  pipeline  to  four  fields;  Elk 
Basin,  Little  Buffalo  Basin.  Beaver 
Creek,  and  the  Sah  Creek;  and  injection 
of  the  gas  for  enhanced  oil  recovery 
purposes. 

date:  Written  comments  on  the  DEIS 
will  be  accepted  at  the  Casper  District 
Office  until  Friday.  January  6, 1989. 

ADDRESSES:  Copies  of  the  DEIS  are 

available  from  the  following  BLM 

offices: 

Casper  BLM  District  Office.  1701  E.  East 

Street.  Casper,  Wyoming  82601. 
Rock  Springs  District  Office,  Highway 

191  North  P.O.  Box  1869.  Rock  Springs, 
.  Wyoming  82902-1869. 
Wyoming  State  Office,  P.O.  Box  1828. 

2515  Warren  Avenue.  Cheyenne, 

Wyoming  82003. 
Miles  City  BLM  District  Office,  P.O.  Box 

940,  Miles  City.  Montana  59301. 
Rawlins  BLM  District  Office.  P.O.  Box 

670. 1300  Third  Street.  Rawlins, 

Wyoming  82301. 
Woriand  BLM  District  Office.  P.O.  Box 

119. 101  South  23rd  Street.  Woriand. 

Wyoming  82401. 
Lander  Resource  Area  Office.  P.O.  Box 

589. 125  Sunflower  Street.  Lander, 

Wyoming  82520. 

FOR  FURTHER  INFORMATION  CONTACT 

Glen  Nebeker.  Bureau  of  Land 
Management.  Casper  District  Office. 

1 


1701  East  E.  Street,  Casper.  Wyoming 
82601.  phone  (307)  261-5101. 
SUPPLEMENTARY  INFORMATION:  The  five 

proposed  project  are  located  almost 
entirely  within  the  State  of  Wyoming, 
with  the  exception  of  portion  of  the  Elk 
Basin  field  which  lies  in  southern 
Carbon  County,  Montana.  The  five 
projects  covered  by  the  DEIS  include:  (1) 
Development  of  a  natural  source  of  COi 
located  in  southwestern  Wyoming,  near 
Fontenelle  reservior.  which  includes 
drilling  ten  wells  in  the  Raptor  Field.  24 
miles  of  gas  gathering  pipelines,  and 
construction  of  150  million  standard 
cubic  foot  per  day  (MMSCFD)  gas 
processing  plant;  (2)  The  Elk  Basin 
Project  which  consists  of  construction  of 
178  miles  of  18  inch  in  diameter  COi 
pipeline  and  construction  and  operation 
of  a  150  MMSCFD  recycle  plant  located 
near  the  Wyoming/Montana  border 
north  of  Powell.  Wyoming;  (3)  Beaver 
Creek  Project  which  consists  of  44  miles 
of  16  inch  in  diameter  pipeline  to 
transport  the  CO»  from  the  main 
tnmkline  to  the  proposed  150  MMSCFD 
recycle  plant  which  is  located  south  of 
Riverton.  Wyoming;  (4)  the  LitUe  Buffalo 
Basin  Project,  which  consists  of 
construction  of  a  35  mile,  16  inch  in 
diameter  pipeline  to  carry  the  CO*  from 
the  main  line  to  a  proposed  150 
MMSCFD  recycle  plant  which  will  be 
located  south  of  Meeteetse,  Wyoming; 
and  (5)  the  Salt  Creek  Project  which 
consists  of  construction  of  9  miles  of  18 
inch  pipeline  to  carry  the  CO*  to  a 
proposed  150  MMSCFD  recycle  plant 
which  will  be  built  north  of  Casper, 
Wyoming. 

Construction  of  the  various 
components  is  scheduled  to  begin  with 
the  Fontenelle  plant  and  development  of 
the  well  field  in  1989  and  continues 
through  completion  of  the  Salt  Creek 
project  components  scheduled  for 
completion  near  the  end  of  1994. 
F.  William  Gkenbefry, 
Associate  State  Director.  Wyoming. 
November  2. 198a 
(FR  Doc.  88-26047  Filed  11-9-88;  8:45  am] 

BILUNQ  CODE  4310-22-M 


IFES  88-47  and  88-48;  CA-930-09-4332-131 

Final  Environmental  Impact 
Statements,  Calif  omia  Section  202 
Wildemess  Study  Areas  (WSAs); 
Bakersfield  District  and  Susanviile 
District.  CA  et  al.;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Errata  notification. 


SUMMARY:  The  recently  pubUshed  Final 
Environmental  Impact  Statements  (EIS) 
for  California  Section  202  Wildemess 
Study  Areas  (WSAs)  (53  FR  44672, 
November  4, 1988)  regarding  (1)  the 
South  Warner  Contiguous  and  Carson 
Iceberg  WSAs  and  (2)  the  Garcia 
Mountain,  Rockhouse.  Domeland, 
Machesna,  Big  Butte  and  Yolla  Bolly 
WSAs  contain  an  error  in  the  responses 
to  public  comments.  The  responses  are 
switched  between  documents. 
Therefore,  the  responses  to  public 
comments  for  one  EIS  are  contained  in 
the  other  EIS  and  vice-versa.  The  two 
EISs  were  distributed  as  a  package, 
however,  if  necessary,  additional  copies 
of  the  responses  can  be  obtained  from: 
Bureau  of  Land  Management,  California 
State  Office  (CA-930).  2800  Cottage 
Way.  Sacramento,  CA  95825. 
Date:  November  1, 1988. 

Ed  Hastey, 

State  Director. 

[FR  Doc.  88-26119  Filed  11-9-88;  8:45  am] 

■HJJNQ  CODE  4310-40-M 


[MT-920-10-4120-10] 


Fort  Union  Regional  Coal  Team  (RCT) 
Activities;  Announcement  of  Pubflic 
Meeting 

ACTION:  Public  notice. 

SUMMARY:  The  Fort  Union  Coal  Team 
will  hold  a  pubhc  meeting  on  December 
16, 1988,  to  review  Federal  coal 
management  issues  of  regional  concern. 
The  full  agenda  and  other  details  for  the 
RCT  meeting  are  set  out  below. 

DATE:  The  coal  team  will  meet  at  10  a.m. 
on  December  16. 1988. 

ADDRESS:  The  meeting  will  be  held  in 
the  Colt  Room  of  the  Hospitality  Inn,  532 
15th  West.  Dickinson.  North  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Frey.  telephone  (406)  657-6841  or 
(FTS)  585-6841. 

SUPPLEMENTARY  INFORMATION:  The 

primary  purpose  of  the  meeting  is  to 
review  Federal  coal  management  issues 
of  regional  concern,  including  the  final 
review,  revision,  and  approval  of  the 
Fort  Union  Data  Adequacy  Standards. 
Comments  may  be  submitted,  in  writing, 
by  December  8. 1988.  to  State  Director 
(921).  Montana  State  Office.  Bureau  of 
Land  Management.  P.O.  Box  36800, 
Billings,  Montana  59107,  or  presented 
orally  during  the  meeting. 

Opportunities  of  statements  from  the 
public  will  be  provided  on  all  agenda 
items.  The  agenda  for  this  meeting  is  as 
follows: 

I.  Introduction. 


II.  Approval  of  Minutes  of  November  5. 1987, 

RCT  Meeting. 

III.  Status  of  Regional  Coal  Activity. 

A.  Mine  Production. 

B.  Lease  Statistics. 

C.  Emergency  Leasing. 

D.  Preference  Right  Lease  Applications. 

E.  Other  Activities. 

IV.  Fort  Union  Coal  Production  Region 

Deactivation. 

V.  Fort  Union  Action  Plan. 

VI.  Data  Adequacy  Standards. 
VU.  Adjourn. 

Dated:  November  2, 1988. 
Ray  Brubaker, 
Acting  State  Director. 
[FR  Doc.  88-28117  Filed  11-9-88;  8:45  amj 

BtLUNQ  CODE  4310-ON-M 


[CO-942-09-4520-12] 

Filing  of  Plats  of  Survey;  Colorado 

October  31. 1988. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m..  October 
31. 1988. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  New  Mexico 
Principal  Meridian  (east  boimdary). 
portions  of  the  south,  west,  and  north 
boundaries,  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections,  T.  34 
N.,  R.  1  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  848,  was 
accepted  October  17, 1988. 

This  siuT^ey  was  requested  by  the  U.S. 
Forest  Service.  Rocky  Mountain  Region, 
to  identify  the  National  Forest 
boundaries. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

lack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
|FR  Doc.  88-26083  Filed  ll-9-«8;  8:45  am] 

BiLUNQ  CODE  431<K»-M 


(AZ-020-09-4212-12:  Serial  No.  AZA  23606] 

Realty  action;  Gila  and  Salt  River 
Meridian;  Arizona 

The  following  described  public  land 
under  the  administration  of  the  Bureau 
of  Land  Management  has  been 
determined  to  be  suitable  for  disposal 
through  exchange  under  section  206  of 
the  Federal  Land  and  Policy  Act  of  1976, 
43  U.S.C.  1716. 

Selected  Land 

Gila  and  Salt  River  Meridian;  Arizona 
T.  15  N.,  R.  19  £.. 


Sec.  14.  NV4. 
T.  5  N.,  R.  19  W., 

Sec.  2,  lots  1-4.  incl..  SViN%.  SMt. 
T.  10  N..  R.  16  W., 

Sec.  2,NMsNViNEV«. 
T.  6  S.,  R.  23  E., 

Sec.  31,  lots  1-7,  incl..  NE'A,  EV4NWV«, 
NE'ASWV*,  NV4SEV4. 
T.  7  S.,  R.  23  E, 

Sec.  2,  lots  1-4.  incl..  S'ANEV«.  N«/iSWV4N 
WV4,  SEV4NWy4: 

Sec.  6,  lots  1-6,  incl..  SW'ANE'i. 
SE'/4NW'/4. 
T.  14  S.,  R.  27  E.. 

Sec.  16,  SEy4NE»/4. 
T.  14  S.,  R.  31  E., 

Sec.  2,  lots  3  »  4,  S'2NW'/4,  SWA. 
T.  14  S.,  R.  32  E., 

Sec.  19,  NV<jNEV4, 

Sec.  20.  NV4. 

2.946.34  acres. 

In  exchange,  the  Bureau  of  Land 
Management  will  receive  the  following 
described  lands  from  the  State  of 
Arizona: 

Offered  Land 

Gila  and  Salt  River  Meridian.  Arizona 
T.  18  N.,  R.  20.. 

Sec.  20,  all 

Sec.  28,  all 
T.  9  N..  R.  g  W., 

Sec.  32,  lots  1-10,  incl.  EhiiNEV*. 

NW'/4Nwy4.  swy4Swy4.  e'/4se"4, 
swy4.SEVi. 

T.  31  N.,  R.  11  W., 
Sec.  2.  S^4NV4.  NV4SWy4.SWy4SWV4. 

SEy4. 

T.  33  N..  R.  12  W.. 

Sec.  2,  lots  1-4,  incl,  S'/iNMi. 
T.  34  N.,  R.  12  W., 

Sec.  32,  all. 
T.  7  S.,  R.  25  E., 

Sec.  24,  that  portion  lying  north  of  the  golf 
course  road. 

3,274.12  acres. 

The  lands  transferred  from  the  United 
States  will  be  conveyed  subject  to  the 
following  reservations: 

AZA  006585,  a  Federal  aid  highway 
and  a  reservation  of  rights-of-way  for 
ditches  and  canals  to  the  United  States, 
pursuant  to  the  Act  of  August  3a  1890. 

Publication  of  this  notice  shall 
segregate  the  subject  lands  from 
operation  of  the  public  land  laws, 
including  mining  laws,  (except  for 
mineral  leasing)  for  a  period  of  two 
years.  This  segregation  will  terminate  in 
two  years  or  when  a  deed  or  patent  is 
issued.  More  detailed  information  may 
be  obtained  from  the  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  850027.  For  a  period  of 
45  days  from  the  date  of  this  notice  is 
published  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Phoenix  District  Manager  at  the 
address  listed  above.  Any  adverse 
comments  will  be  reviewed  by  the  State 
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Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Bureau  of  Land  Management. 

Date:  November  2. 1988. 
Henri  R.  Bisson, 
District  Manager 
[FR  Doc.  80-26118  Filed  11-9-68;  8:45  am] 

BUJJNO  COOC  4310-32-4I 

[MT-060-09-4410-08  Montana] 

Resource,  Management  Plan;  Judith 
Resource  Area  et  at. 

agency:  Bureau  of  Land  Management, 
i.ewistown  District,  Montana  Interior. 
action:  Call  for  coal  and  other  resource 
information  for  the  Judith.  Valley. 
Phillips  Resource  Management  Plan. 
Lewistown  District.  Montana. 

summary:  As  stated  in  the  Notice  of 
Intent  published  September  30, 1988, 
(FR,  Vol.  53,  No.  190.  38362),  the 
Lewistown  District  has  initiated  a 
resource  management  plan  for  the  public 
lands  in  the  Judith,  Valley  and  Phillips 
Resource  Areas  of  Montana.  The 
Bureau,  in  accordance  with  43  CFR 
3420.1-2.  is  formally  solidting 
indications  of  interest  and  information 
on  the  coal  resource  development 
potential  for  public  lands  and  minerals 
in  the  Judith,  Valley,  Phillips  planning 
area  (Fergus,  Judith  Basin,  Petroleum, 
Phillips.  Valley  and  southern  Chouteau 
counties).  The  ELM  will  not  conduct  any 
coal  resource  inventory  in  the  planning 
area.  Parties  interested  in  Federal  coal 
leasing  and  development  will  be 
expected  to  provide  coal  resource  data 
for  their  area  of  interest.  The  adequacy 
and  timing  of  the  information  received 
will  determine  the  extent  that  the 
Federal  coal  resource  and  its 
development  potential  may  be 
addressed  in  the  RMP/EIS. 

This  notice  also  calls  for  indications 
of  interest  and  resource  information  for 
other  resources  within  the  planning 
area.  This  includes,  but  is  not  limited  to: 
Oil,  gas,  gold,  wildlife,  range  and  forest 
products.  Identification  of  definite 
interests  in  resource  development, 
substantiated  with  adequate  resource 
data,  at  this  time  will  allow  addressing 
resource  potentials  in  this  plan  and 
possibly  avoid  unnecessary  work, 
delays,  or  near  term  revisions  to  the 
plan.  Non-proprietary  data  and  general 
comments  should  be  submitted  to: 
District  Manager,  Bureau  of  Land 
Management.  Lewistown  District,  80 
Airport  Road,  Lewistown.  MT  59457. 
Proprietary  data  marked  as 
confidential  may  be  submitted  only  to: 


Chief,  Branch  of  Solids,  Bureau  of  Land 
Management,  Montana  State  Office, 
P.O.  Box  36800,  Billings,  MT  59107. 
dates:  Industry,  state  and  local 
governments  and  the  general  public  are 
encouraged  to  submit  relevant 
information  at  any  time  during  the 
planning  process.  However,  information 
about  coal  and  other  resources  will  be 
most  useful  in  focusing  the  Bureau's 
planning  efforts  if  received  prior  to  April 
3. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Wayne  Zinne,  District  Manager  at  (406) 
538-7461  or  write  to:  Lewistown  District. 
80  Airport  Road,  Lewistown,  Montana 
59457-9699. 

Date:  November  4. 1988. 
Wayne  Zinne, 
District  Manager. 
[FR  Doc.  88-26094  Filed  11-9-88;  8:45  am] 

B1LUNO  CODE  161»-(»-M 


Bureau  of  Reclamation 

[INT-FES-8S-51] 

San  Jacinto  Project,  Montgomery 
County,  TX 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  availability  of 

Planning  Report /Final.  Environmental 

Statement  (PR/FES). 

summary:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Pohcy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has 
prepared  a  PR/FES  for  the  San  Jacinto 
Project.  Texas.  The  PR/FES  addresses 
the  impacts  of  alternative  water  supply 
sources  within  the  San  Jacinto  River 
basin  which  could  help  meet  water 
needs. 

addresses:  Single  copies  of  the  PR/FES 
may  be  obtained  on  request  to  the 
Regional  Director  or  the  Texas 
Representative  at  the  addresses  below. 

Copies  of  the  PR/FES  are  available 
for  inspection  at  the  following  locations: 
Director,  Public  Affairs  Office, 
Department  of  the  Interior,  Bureau  of 
Reclamation,  Room  7644,  Washington, 
DC  20240;  Telephone:  (202)  343-^662. 
Assistant  Commissioner — Resources 
Management,  Department  of  the 
Interior,  Bureau  of  Reclamation, 
Program  Services  Division, 
Environmental  Services.  Federal 
Center,  Building  67.  Room  638,  Denver, 
CO  80225;  Telephone:  (303)  236-9336. 
Regional  Director,  Bureau  of 
Reclamation,  Great  Plains  Regional 
Office,  P.O.  Box  36900,  Billings,  MT; 
Telephone  (406)  657-6214. 


Office  of  the  Texas  Representative, 
Bureau  of  Reclamation,  300  East  8th, 
Post  Office  Box  1946,  Austin,  Texas 
78767;  Telephone:  (512)  482-5641. 

Librariea 

University  of  Houston  Library,  4800 

Calhoun.  Houston.  TX  77004 
Rice  University  Library.  P.O.  Box  1892. 

Houston.  TX  77251 
Montgomery  County  Library,  P.O.  Box 

579,  Conroe.  TX  77305 
Huntsville  Public  Library.  1212  Avenue 

M,  Huntsville.  TX  77340 
Houston  Pubhc  Library,  Attn:  Ms.  Ruby 

Weaver,  500  McKinney.  Houston,  TX 

77002 
Harris  County  Public  Library,  49  San 

Jacinto,  Suite  20a  Houston.  TX  77002 
Austin  Memorial  Library,  220  S. 

Bonham,  Cleveland,  TX  77327 
Prairie  View  A&M  University  Library. 

Prairie  View,  TX  77446 
Octavia  Fields  Library.  Ill  West 

Higgins,  Humble,  TX  77338 
Harris  Country  Library,  701  James 

Street.  Tomball.  TX  77375 
Texas  Southern  University  Library,  3100 

Cleburne,  Houston,  TX  77004 
Texas  A&M  University,  Sterling  Evans 

Library,  College  Station,  TX  77843 
University  of  Texas,  General  Libraries, 

P.O.  Box,  Austin.  TX  78713 
Sam  Houston  State  University,  Newton 

Greshan  Library.  Huntsville,  TX  77341 
Magnolia  Branch  Library,  31350 

Industrial  Lane,  Magnoha,  TX  77355. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Nicolas  Palacios  (Planning  Study 

Manager),  (512)  482-5641;  or 
Dr.  Wayne  O.  Deason  (Manager  of 

Environmental  Services,  Federal 

Center),  (303)  236-9336 
supplementary  information:  The 
recommended  plan  proposes 
construction  of  a  multi-purpose  dam  and 
reservoir,  Lower  Lake  Creek,  on  the 
West  Fork  of  the  San  Jacinto  River  in 
Montgomery  County,  Texas.  The  project 
would  provide  a  municipal  and 
industrial  wafer  supply,  flood  control, 
and  recreation  opportunities.  No 
significant  changes  have  been  made  to 
the  recommended  development  plan  as 
presented  in  the  Bureau  of 
Reclamation's  planning  report/draft 
environmental  statement  (DES  87-25). 

The  PR/FES  presents  the 
recommended  plan  and  the  no  Federal 
action  altemtive,  describes  the  existing 
environment,  and  analyses  the 
environmental  consequences  of  project 
construction.  It  also  presents  the 
comments  received  during  the  90-day 
public  review  of  the  draft  statement  and 
documents  Reclamation's  responses. 


Date:  October  25, 1988. 
D.W.  Webb«r, 

Acting  Deputy  Commissioner. 

[FR  Doc.  88-26135  Filed  11-&-88;  8:45  am] 

MLUNQ  CODE  4310-0»4I 

Fish  and  Wildlife  Service 

Wilderness  Review  Amendment  and 
Supplemental  Environmental  Impact 
Statement  for  the  Becharof  National 
Wildlife  Refuge,  Alaska 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  a  Record  of 
Decision  (Decision)  on  the  Wilderness 
Review  Amendment  and  Supplemental 
Environmental  Impact  Statement 
(Statement]  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 
for  the  Becharof  National  Wildlife 
Refuge  (Refuge),  Alaska,  pursuant  to 
section  1317  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980 
(Alaska  Lands  Act);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969. 

dates:  This  Decision  on  the  Statement 
will  be  implemented  immediately  with 
the  Wilderness  Proposal  being  sent  to 
the  Secretary  of  the  Interior  for  review 
and  forwarding  to  the  President. 
FOR  further  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 

Copies  of  the  Decision  will  be  sent  to 
all  persons  and  organizations  on  the 
Becharof  Refuge  mailing  list.  Others 
wishing  to  receive  a  copy  of  the  Decison 
may  obtain  one  by  contacting  Mr. 
Knauer 


SUPPLEMENTARY  INFORMATION:  The 

Service  has  selected  Alternative  A,  the 
Proposed  Action,  for  implementation,  As 
a  result,  the  Service  is  recommending 
that  an  additional  347,000  acres  of  the 
Refuge  be  added  to  the  National 
Wilderness  Preservation  System. 

Date:  November  1, 1988. 
Walter  O.  StiegUtz, 
Regional  Director. 
[FR  Doc.  88-26121  Filed  ll-»-88;  8:45  am] 

mUJNO  COOe  4310-5S-M 


Wilderness  Review  Amendment  and 
Supplemental  Environmental  Impact 
Statement  for  the  Alaska  Peninsula 
National  Wildlife  Refuge,  Alaska 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  a  Record  of 
Decision  (Decision)  on  the  Wilderness 
Review  Amendment  and  Supplemental 
Environmental  Impact  Statement 
(Statement)  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 
for  the  Alaska  Peninsula  National 
Wildlife  Refuge  (Refuge),  Alaska, 
pursuant  to  section  1317  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (Alaska  Lands  Act);  section 
3(d)  of  the  Wilderness  Act  of  1964;  and 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

DATE:  This  Decision  on  the  Statement 
will  be  implemented  immediately  with 
the  Wilderness  Proposal  being  sent  to 
the  Secretary  of  the  Intrerior  for  review 
and  forwarding  to  the  President. 

DATES:  William  Knauer,  Refugees  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
1011  E.  Tudor  Road,  Anchorage,  Alaska 
99503;  telephone  (907)  786-3399. 


Copies  of  the  Decision  will  be  sent  to 
all  persons  and  organizations  on  the 
Alaska  Peninsula  Refuge  mailing  list. 
Others  wishing  to  receive  a  copy  of  the 
Decison  may  obtain  one  by  contacting 
Mr.  Knauer 

SUPPLEMENTARY  INFORMATION:  The 

Service  has  selected  Alternative  A,  the 
Proposed  Action,  for  implementation.  As 
a  result,  the  Service  is  recommending 
that  an  additional  347,000  acres  of  the 
Refuge  be  added  to  the  National 
Wilderness  Preservation  System. 

Dated:  November  1, 1988. 
Walter  O.  Stieglitz, 

Regional  Director. 

[FR  Doc.  88-26046  Filed  11-9-88;  8:45  am] 

MLUNQ  COOC  4310-66-11 


Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  OH  and  Gas  Operations 
on  ttie  Gulf  of  Mexico  Outer 
Continental  SheH  (OCS) 

agency:  Minerals  Management  Service, 
U.S.  Interior. 

action:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

summary:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6]  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Envirormiental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  (FONSI's),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  FONSI's  were  prepared  by  the 
Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  pubUcation  of  the 
preceding  notice. 


ActivTty/Operator 


Union  Expkxation  Partners,  Ltd.,  three  exploratory  wells.  SEA  No  N- 

2922A. 
Motjil  Exploratioo  A  Producing  U.S.  Inc.,  four  exploratory  well*,  SEA 

No.  N-3022. 
Meridian  Oil  Inc..  one  exploratory  well,  SEA  No.  N-3013 


Union  Exploration  Partners,  Ltd.,  one  exploratory  well.  SEA  No.  fl- 
ail 6. 

Tenneco  Oil  Company,  structure  removal  operations,  SEA  No.  ES/SR 
86-008. 

Exxon  Company,  USA,  structure  removal  operations,  SEA  No.  ES/SH 
68-010. 

Tenneco  Oil  Company,  structure  removal  operations,  SEA  No.  ES/SR 
88-011. 

Tenneco  Oil  Exploration  and  Production,  stnx:ture  removal  operations, 
SEA  No.  ES/SR  88-012. 

Tenneco  Oil  Exploration  arxJ  Production,  structure  removal  operations. 
SEA  No.  ES/SH  88-013. 


Location 


Pulley  Ridge.  Blocks  629  and  630,  Leases  OCS-G  6491  and  6492,  53 

miles  nortfiwest  of  tt)e  Dry  Tortugas,  FL 
Pulley  Ridge.  Block  799,  Lease  OCS-G  6520,  187  miles  southwest  o« 

Port  Manatee,  FL. 
High  Island  Area,  East  Addition,  South  Extension,  Block  A-400.  Lease 

OCS-G  6263,  119  miles  souttieast  of  tt>e  Texas  coastline. 
High  Island  Area,  East  Addition,  South  Extension.  Bkx:k  A-384,  Lease 

OCS-G  3316.  1 10  miles  soutt>east  of  the  Texas  coastline. 
Galveston  Area,  BkxA  393,  Lease  OCS-G  3741,  23  miles  south  of 

Brazoria  County,  TX. 
West  Delta  Area.  Blocks  30  and  31,  Leases  OCS  0026  and  0016,  8 

miles  south  of  Plaquemines  Parish,  LA. 
West  Cameron  Area,  Block  180,  Lease  OCS  0763.  28  miles  south  of 

Cameron  Parish,  LA. 
Sat>ine  Pass  Area,  Block  13,  Leases  OCS-G  3959.  24  miles  soutt>east 

of  Sat>ine  Pass.  TX. 
East  Cameron  Area,  Bkxk  255.  Lease  OCS-G  2040.  75  miles  south  of 

Cameron  Parish,  LA. 


Date 


June  3.  1988. 
July  22.  1968 
July  8.  1968 
Aug  18,  1988. 
July  6.  1988 
Aug  12.  1986 
IMay31.  1988. 

Do. 
Aug  5.  1968 
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Activily/Operator 


Kerr-McGee  Coiporation.  structure  removal  operations,  SEA  No.  ES/ 
SR  88-014. 

MoM  Exploration  artd  Producing  U.S.  Intx,  structure  rernovai  oper- 
ations. SEA  No.  ES/SR  88-015. 

MobH  Exploration  and  Producing  U.S.  Inc.,  structure  removal  oper- 
ations, SEA  No.  ES/SR  88-016. 

Mobil  Exploration  and  Producing  U.S.  hx:.,  structure  removal  oper- 
ations. SEA  No.  ES/SR  88-017. 

MoM  Exploration  and  Producing  U.S.  Inc.,  structure  removal  oper- 
ations. SEA  No.  ES/SR  88-018. 

Mobil  Exploration  and  Producing  U.S.  Inc.,  structure  removal  oper- 
ations, SEA  Na  ES/SR  88-019. 

Kerr-McGee  Corporation,  structure  removal  operations,  SEA  No.  ES/ 
SR  88-020. 

CoTHXX)  Inc.,  structure  removal  operations.  SEA  No.  ES/SR  88-022 


Conoco  Inc.,  structure  removal  operations.  SEA  No.  ES/SR  88-023 

Conoco  Inc.,  structure  removal  operations,  SEA  No.  ES/SR  88-024... 

Conoco  Inc..  structure  removal  operations.  SEA  No.  88-025 

Cortoco  Inc..  structure  removal  operations,  SEA  No.  ES/SR  88-026 ... 
Conoco  Inc..  structure  removal  operations.  SEA  No.  ES/SR  88-027... 


Kerr-McGae  Corporaiian,  stnx±jre  removal  operatiorK.  SEA  Na  ES/ 
SR  88-028. 

MoM  Exploration  and  Producing  U.S.  Inc.  structure  removal  oper- 
ations. SEA  No.  ES/SR  88-029. 

Mobil  Exploration  and  Producing  U.S.  Inc.,  structure  removal  oper- 
ations. SEA  No.  ES/SR  88-030. 

Mobil  Exploration  and  Producing  U.S.  Inc..  structure  removal  oper- 
ations. SEA  No.  ES/SR  88-031. 

Mobil  Exploration  and  Producing  U.S.  Inc.  structure  removal  oper- 
ations. SEA  No.  ES/SR  88-032. 

Exxon  Company.  U.SX,  structure  removal  operations,  SEA  No.  ES/SR 
88-033. 

Exxon  Company,  U.S.A.,  structure  removal  operations.  SEA  No.  ES/SR 
88-033. 

Texaco  U.S.A..  structure  ramoval  operations,  SEA  No.  ES/SR  88-034 ... 

Moijil  Exploration  and  Roducing  U.S.  Inc  structure  removal  oper- 
ations, SEA  No.  ES/SR  88-035. 

SaiTtedan  ON  Corporation  structure  removal  operations.  SEA  No.  ES/ 
SR  88-037/037A. 

BHP  Petroleum,  structure  removal  operations.  SEA  No.  ES/SR  68-038 . 

Corwco  Inc.  structure  removal  operations.  SEA  No.  ES/SR  88-039 


Conoco  Inc.,  stnxture  removal  operations,  SEA  No.  ES/SR  88-040/ 
041/042. 

Tenneco  Oil  Exploration  and  Productioa  stnicture  removal  operations. 
SEA  No.  ES/SR  88-043. 

Mobil  Exploration  and  Producing  U.S.  Inc^  structure  removal  oper- 
ations. SEA  No.  ES/SR  68-044. 

Union  Exploration  Partners.  Ltd..  structure  removal  operations.  SEA 
No.  ES/SR  88-046. 

Kerr-McGae  Corporation,  structure  removal  operations,  SEA  No.  ES/ 
SR  88-047. 

FMP  Operating  Company,  structure  removal  operations,  SEA  No.  ES/ 
SR8»-049. 

Mot>il  Exploration  and  Producing  U.S.  Ir>c..  structure  removal  oper- 
ations. SEA  No.  ES/SR  86-011  A. 

Placid  Oil  Company  structure  removal  operations,  SEA  No.  ES/SR  88- 
053. 

Ctievron  U.S.A.  \nc.,  structure  removal  operations,  SEA  No.  ES/SR 
88-056. 

Amoco  Production  Company,  structure  removal  operations.  SEA  Na 
ES/SR  88-056. 

Texaco  U.S.A..  structure  removal  operations.  SEA  No.  ES/SR  88-057  „. 

MobK  Oil  Exploration  and  Producing  U.S.  Inc..  structure  removal  oper- 
ations, SEA  No.  ES/SR  86-056. 

Ct>evron  U.S.A.  Inc..  structure  removal  operations.  SEA  No.  ES/SR 
88-048A. 

Arco  Oil  and  Gas  Company,  structure  removal  operations,  SEA  Na 
ES.  SR  88-059. 


Location 


Sfiip  Shoal  Area.  Block  32.  Lease  OCS  0335,   10  miles  south  o4 

TerretoOTHie  Parish,  LA 
Mmt*  Pasa  >Wea  Block  91,  Letne  OCS-G  1499,  10  miles  southeast  of 

St  BaRMTd  Pmmty  LA. 
Eugene  Wand  Area.  South  Addition.  Block  354,  Lease  OCS-G  3573, 

99  miles  south  of  lt>eria  Parish,  LA. 
Eugene  Wand  Aim.  Block  119,  Lease  OCS  049,  22  miles  south  oi 

Terebonne  Pariah.  LA. 
Vermilion  Area,  Bk)Ck  182,  Lease  OCS-G  2074,  52  miles  south  ct 

Iberia  Parish,  LA. 
Vermilion  Area.  Block  76.  Lena  OCS  0249,  18  ma«s  south  ol  Vemil- 

ion  Parish,  LA. 
Ship  Shoal  Area,  South  Addition.  Bkx*  296.  Lease  OCS-G  1535.  75 

miles  south  ol  TerTetx>nne  Parish.  LA. 
West  Cameron  Area.  Block  135.  Lease  OCS-G  1470.  20  to  30  miles 

aouBi  oi  Cameron  and  Vermilion  Parishes.  LA. 
VermHian  Btock  242.  Laaae  OCS-G  3133.  72  mias  souOi  of  Vermilion 

Pwiah,LA. 
East  Cameron  Area,  Bk>ck  47.  Lease  OCS  0767.  20  to  52  rales  south 

of  Cameron  artd  Vermilion  Parishee,  LA. 
Ship  Shoal  Area.  Bkxk  206.  Lease  OCS-G  1522.  48  ralea  south  of 

Tenebonrfe  Parish.  LA. 
South  Marsh  Island  Area.  North  Additnn.  Bkx:k  261.  Lease  OCS-G 

2306,  20  to  52  miles  south  ol  Cameron  and  VermSon  Parishes.  LA. 
West  Cameron  Area.  Block  261,  Lease  OCS-Q  3501.  20  to  52  miles 

south  of  Cameron  and  Vermilion  Parishes.  LA 
EMt  Cameron  Area.  Btock  34.  Leese  OCS-G  2855.  21  miea  soulheast 

of  Grand  Chenier.  LA. 
West  Cameron  Area.  Btocks  132  and  101.  LeasM  OCS  0251  and 

0246.  23  and  16  miles  south  of  Cameron  Parish,  LA. 
South  Petto  Area.  Btock   12,  Lease  OCS  071,  20  miles  souttt  of 

Terrebonne  Parish,  LA. 
South  ktarsh  Mand  Am*,  ttertti  Additton.  Btock  235.  Lease  OCS-G 

2300,  IS  miles  sowttwwat  of  toeria  Pansh,  LA. 
West  Camsfon  Araa.  Btock  71,  Lease  OCS  0244,  15  and  10  mitoa 

southMrest  of  Iberia  and  Cameron  Pahshes,  LA. 
High  Island  Area.  East  Addition.  Soutti  Extension.  Btocks  A-343  and 

A-342.  Leases  OCS-G  2741  and  2740,  120  miles  south  of  Cameron 

Pariah,  LA. 
High  Island  Area,  East  Addition.  South  Extension,  Btocks  A-343  and 

A-342,  Leases  OCS-G  2741  and  2740.  120  m«es  south  of  Cameron 

Pariah.  LA. 
High  Mwd  Area,  Btock  111.  Lease  OCS-G  2354,  36  miles  east  of 

Galvaston.TX 
Vermilion  Atm,  Stock  76.  Lease  OCS  0249,  18  miles  south  of  VermH- 

ton  Parish.  LA. 
Galveston  Area.  Btock  241,  Lease  OCS-G  4846.  18  miea  southaaal  of 

GatvMton.  TX. 
High  lal«vl  Aiaa.  South  AckMon.  Btock  A-S07,  Lease  OCS-G  3755, 

66  miles  southeast  of  Brazoria  County,  TX. 
West  Delta  Area.  Btock  45,  Lease  OCS  0138,  18  mHes  south  of 

Ptaqueminea  Parish.  LA. 
Giwid  Me  Area.  Btocks  63,  45.  and  47,  Leasee  OCS-G  1064  and 

1582  and  OCS  0133.  21  miles  south  of  Lafourche  Parish,  LA. 
SMp  Shoal  Area.  Btock  199,  Lease  OCS  0594,  44  miles  south  of 

Terrsbone  Pariah.  LA. 
East  CMMron  Area.  Btock  14.  Lease  OCS-G  1440.  10  miles  south  of 

Cameron  Parish,  LA. 
Vennilion  Area.  Btock  38  (S/2),  Lease  OCS  0204.  33  miles  southwest 

of  Inbacoastal  City.  LA. 
Ship  Shoal  Area.  Bhxks  29.  28,  and  32,  Leases  OCS  034S,  0346,  and 

0335,  6  f««les  south  of  Terretx>nne  Parish,  LA. 
West  Cameron  Area.  South  Additton,  Btock  464,  Lease  OCS-G  2545, 

77  miles  southwest  of  Cameron  Parish.  LA. 
Mustang  Island  Area.  East  Addition.  Btock  A-90.  Lease  OCS-G  8986. 

38  mHes  southeast  of  Aransas  County.  TX 
Ship  Shoal  Area,  Blocks  204.  207.  wtd  216,  Leasee  OCS-G  1520, 

1523.  and  1524.  36  miles  south  of  Terrebonne  Parish,  LA. 
Eugene  Island  Area.  Btock  41.  Lease  OCS-G  4857.  8  miles  south  of 

SL  Maiy  Pariah,  LA. 
Mustang  Island  Area.  Block  755.  Lease  OCS-G  3018.  20  milea  south 

of  St  Joseph  Island,  TX. 
South  Marsh  Island  Area.  North  Additton.  Btocks  218  and  222.  Lease 

OCS  0310,  8  miles  southwest  of  Iberia  Parish,  LA. 
Main  Pass  Area,  Btock  92.  Lease  OCS-G  1366,  30  mHes  northeast  of 

Plaquemines  Parish,  LA 
South  Timbalier  Area.  Block  21.  Lease  OCS  0263.  20  nilea  south  of 

Terrebonne  Parish,  LA. 
High  leiw«d  Area.  Btock  68.  Lease  OCS-G  6145.  14  nSlea  soul)  of 

Jefferson  County,  TX 


AcDvKy/Operator 


Dale 


June  3.  1988. 
Aug.  5.  1988. 
Aug.  8,  1988. 
Aug.  5,  1988. 
Aug.  8.  1988. 
Aug.  5,  19e& 
Sept  1,  1988. 
Aug.  3.  1986. 
Aug.  17.  1968. 
Aug.  3.  1988 
Aug.  17.  1968. 
Aug.  3.  1968. 

Do. 
May  31.  1988. 
Aug.  25.  1968. 
Aug.  18.  1988. 

Da 
Aug.  18.  1988. 
Aug.  11.  198ft 

Sept  21.  1968. 

Aug.  25.  1986. 
Aug.  18.  1988 
Aug.  25. 1968. 
Aug.  23,  1988. 
Aug.  3.  1968. 
Aug.  18.  19ea 
Aug.  16.  1988. 
Sept.  15.  1988. 
June  7.  1968. 
June  22.  1988 
Aug.  8.  1988. 
Aug.  5.  1988. 
Aug.  19,  1968. 
July  22.  1968. 
Aug.  17.  1988. 
Aug.  S.  1968. 
July  29,  198a 
July  22.  198ft 
Aug.  31.  198ft 


CNG  PRXkJcing  Company  stnidura  ramoval  oparaltons,  SEA  No.  ES/ 
SR  88-080. 


LocaBon 


East  Cwneron  Area.  Btock  118.  Lease  OCS-G  1974,  35  mHes  aoulh  of 
Camaron  Parish.  LA 


Sept  22, 1988 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region, 

FOR  FURTHER  INFORMATION  CONTACT 
Public  Information  Unit.  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Botdevard,  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 
SUPPLEMENTARY  INFORMATIOUC  The 
MMS  prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  and  stnicture 
removals  on  the  Gulf  of  Mexico  OCS. 
The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  the  NEPA 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Date:  November  3, 1988. 

|.  Rogers  Peatcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-28048  Filed  ll-*-88;  8:45  am] 

BILUNO  COOC  43ia-l»MI 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Date:  November  7, 1988. 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a](5]  of 


the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  coorespondence  should  be 
addressed  (4),  are  pubUshed  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423,  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  WISCO  Farm  Cooperative.  P.O.  Box 
753.  Lake  Mills.  WI  53551. 

(2)  450  North  CJ>.  Avenue.  Lake  Mills, 
WI  53551. 

(3)  Mr.  Jerome  ].  Kuhl,  P.O.  Box  753. 
Uke  Mills,  WI  53551. 

Noreta  R.  McGae, 

Secretary. 

[FR  Doc.  88-26006  Filed  11-9-88  8:45  am) 

BILUNO  COOE  7035-01-M 


Intention  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

Super  Valu  Stores,  Inc.,  P.O.  Box  990, 
Minneapolis,  Minnesota  55440. 


SutjSKlianes 


J  M.  Jones  Co.,  Champaign,  IL 

Lewis  Grocer  Co..  todasnola.  MS 

Lewis  Grocer  Co..  Hanwixxid,  LA.... 
Preferred  Products,   Inc.,  Chaska, 

MN. 
Shopko  Stores,   Inc..  Green  Bay, 

WI. 


Statoof 
incorporation 


Oelaware. 

MississippL 
Missis«ppi. 
Minnesota. 

Minnesota 


SubSKteries 

Stats  of 

SVS  Trucking.  Inc..  Eden  Prairie, 

Mwiesota. 

MN. 

Western   G.'ocers   Inc..   Abuquer- 

Cotorado. 

que.  NM. 

Western  Grocers  Inc..  Derfver,  CO ... 

Cotorado. 

West  Coast  Grocery  Co..  Salem. 

Washington. 

OR. 

West  Coast  Grocery  Co..  Spokane. 

WasNngtoa 

WA. 

West  Coast  Grocery  Co..  Tacoma, 

Washtogton. 

WA. 

Twin  Vaki  Stores.  Inc..  Eden  Prai- 

Minrtesota. 

rie.  MN. 

Noreta  R.  McGae. 

Secretary. 

(FR  Doc.  88-28007  Filed  11-9-88;  ft4S  am] 

BtLlMQ  CODE  7036-01-M 


[No.MC-C-30117] 

Regular  Common  Carrier  Conference; 
Petition  for  Declaratory  Order,  Range 
of  Discounts  and  Customer  Account 
Codes 

AQENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  institution  of 

proceeding. 

summary:  By  petition  filed  July  13. 1988, 
the  Regular  Common  Carrier  Conference 
(RCCC)  seeks  a  declaratory  order  to  the 
effect  that:  (1)  Discount  tariff  provisions 
of  motor  common  carriers  of  property 
(other  than  household  goods)  containing 
ranges  of  discounts  which  can  apply  to  a 
given  shipment  are  contrary  to  49  U.S.C. 
10761  and  10762;  and  (2)  such  tariff 
provisions  naming  rates  that  apply  only 
to  customers  identified  only  by  account 
codes  are  contrary  to  49  U.S.C.  10701(a). 
10761.  and  10762.  RCCC  asks  the 
Commission  to  strike  all  such  tariff 
provisions.  The  Commission  seeks 
comments  from  interested  parties.  All 
motor  common  carriers  of  other  than 
household  goods  are  hereby  placed  on 
notice  that  should  we  grant  the  petition, 
they  will  be  directed  to  cancel  certain 
tariff  provisions.  Accordingly,  they  are 
all  made  respondents  in  this  proceeding. 
DATES:  Persons  interested  in 
participating  in  this  proceeding  shall 
advise  the  Commission  in  writing  by 
December  12, 1988.  A  service  list  will 
then  be  prepared.  Comments  shall  be 
filed  with  us  and  a  copy  served  on  each 
party  on  the  service  list  within  30  days 
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of  the  service  date  of  the  list.  Reply 
comments  will  be  due  within  50  days  of 
the  service  date  of  the  list. 

ADDRESS:  The  original  and,  if  possible, 
10  copies  of  comments  referring  to  No. 
MC-C-30117  should  be  addressed  to: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Udovic  (202)  275-7982 

or 

Richard  Felder  (202)  275-7691 

[TDD  for  hearing  impaired:  (202)  275- 
1721) 

SUPPLEMENTARY  INFORMATION:  RCCC 

also  asks  the  Commission  to  reverse  the 
Special  Permission  Board  decision  in 
Special  Tariff  Authority  No.  86-639, 
Outstanding  Relief  for  "Shipper  Account 
Codes  "—Individual  Motor  Common 
Carriers  and  Freight  Forwarders  (not 
printed),  decided  March  2a  1986.  which 
grants  blanket  special  permission 
authorizing  motor  common  carriers  and 
freight  forwarders  to  use  shipper 
account  codes  rather  than  shipper 
names  in  tariffs  fded  with  the 
Commission. 

In  addition  to  its  statutory  arguments, 
RCCC  contends  that  these  tariff 
provisions  are  similar  to  other  tariff 
provisions  the  Commission  and  a 
Federal  court  have  found  violate  the 
statute.  RCCC  also  notes  that  in  a 
similar  proceeding.  No.  MC-C-30029. 
Andrews  Van  Lines,  Inc..  et  al. — Petition 
for  Declaratory  Order  (not  printed), 
8er\ed  July  20. 1987.  52  FR  27471.  July  21. 
1987,  the  Commission  instituted  a 
proceeding  to  consider  the  lawfulness  of 
tariff  provisions  of  household  goods 
carriers  containing  ranges  of  discounts. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

Authority:  S  U.S.C.  554(e).  and  49  U.S.C. 
10701(a).  10761.  and  10782. 

Decided:  October  2&  1988. 

By  the  Conunission.  Chairman  Gradison. 
Vice  Chairman  Andre.  Commissioners 
Simmons.  Ljimboley.  and  Phillips. 
Norata  R.  McGe«. 
Secretary. 
(FR  Doc  88-25948  Piled  11-9  88:  8:45  am) 
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[Rnanc*  Docket  No.  31350] 

Midwest  Coal  Handling  Co^  Inc.; 
Trackage  Rights  and  Operation 
Exemption;  Line  of  CSX 
Transportation,  Inc.  in  Muhlent>erg 
County,  KY 

Midwest  Coal  Handling  Company. 
Inc.  (Midwest),  a  noncarrier.  has  filed  a 
notice  of  exemption  to  acquire  by 
trackage  rights  and  to  operate 
approximately  12.24  miles  of  line  owned 
by  CSX  Transportation,  Inc.,  in 
Muhlenberg  County,  KY.  The  line 
extends  from  milepost  180  at  Central 
City  to  milepost  172  south  of  Drakesboro 
and  from  station  0+00  at  Drakesboro  to 
station  244+39  at  the  facilities  of  the 
Tennessee  Valley  Authority  near 
Paradise.  The  transaction  was  expected 
to  be  consummated  on  or  after  October 
28,1988. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  William  C. 
Evans,  Vemer,  Liipfert,  Bemhard, 
McPherson  and  Hand,  Suite  700, 901 
15th  Street,  NW.,  Washington,  DC 
20005-2301. 

Midwest  has  certified  that  no 
properties  qualifying  for  inclusion  in  the 
National  Register  of  Historic  Places  will 
be  affected  by  the  transaction. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  .November  3. 1988. 
By  the  Commission,  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-25855  Filed  ll-«-88:  8:45  am) 
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(Docket  No.  AB-290  (Sub-Na  19X)] 

Norfolk  and  Western  Railway  Co.,  et 
al.;  Abandonment  Exemption  Between 
Wtiitetiouse  and  Uberty  Center,  OH 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  10.7-mile  line  of  railroad  between 
milepost  T-17.3  at  Whitehouse,  OH,  and 
milepost  T-28.0  at  Liberty  Center,  OH. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  overhead  traffic  is 
not  moved  over  the  line  or  may  be 
rerouted:  and  (2)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 


regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  380  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  December 
10. 1988  (unless  stayed  pending 
reconsideration).  Formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2),' 
must  be  filed  by  November  21. 1988. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  • 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
November  30. 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young.  NorfoUc  Southern  Corporation, 
One  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  by  November  15, 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fom  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
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'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  AisitL.  4  I.C.C.2d  164  (T9S7).  and  final  rules 
pubUthed  in  the  FadanI  RegUiar  on  Decemlwr  22.^ 
1987  (52  FR  46440-48446). 

■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
rained  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  Its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  4  I.CC.2d  400  (1988). 


Cari  BauBch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  3, 1988. 

By  the  Commission.  )ane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-25854  Filed  11-9-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Cleveland 
Wrecking  Co.  and  Atlantic  Rictifieid 
Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  3. 1988  a 
proposed  Superseding  Consent  Decree 
in  United  States  v.  Cleveland  Wrecking 
Company.  (S.D.  NY)  Civil  Action  No.  83 
Civ.  7193  (KTD)  and  that  on  November 
3, 1988  a  proposed  Consent  Judgment  in 
United  States  v.  Cleveland  Wrecking 
Company  and  Atlantic  Richfield 
Company,  (D.  Montana)  Civil  Action  No. 
CV-86-125-BU-PGH  was  located  with 
the  United  States  District  Court  for  the 
Southern  District  of  New  York  and  the 
United  States  District  Court  for 
Montana.  Butte  Division,  respectively. 
The  proposed  Superseding  Consent 
Decree  and  Consent  Judgment  concern 
violations  of  the  Asbestos  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  C'NESHAF').  40  CFR  81.140. 
et  seq.,  and  the  Clean  Air  Act,  42  U.S.C. 
7401,  et  seq.  The  proposed  Superseding 
Consent  Decree  requires  the  defendant 
Cleveland  Wrecking  Consent  Decree 
requires  defendant  Cleveland  Wrecking 
Company,  among  other  things,  to  comply 
with  the  requirements  of  NESHAP  for 
asbestos  in  40  CFR  61.140,  et  seq.,  to  pay 
a  civil  penalty  of  $15,000,  to  initiate  an 
asbestos  control  program,  and  to  initiate 
an  EPA-approved  asbestos  training 
program.  Pursuant  to  the  Consent 
Judgment  defendants  Cleveland 
Wrecking  Company  and  Atlantic 
Richfield  Company  must  pay  a  civil 
penalty  of  $140,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Superseding  Consent  Decree  and  Consent       ^ 
Judgment  for  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural  Resources 
Division.  Department  of  Justice,  Washington. 
DC  2053a  and  should  refer  to  United  States  v. 
Cleveland  Wrecking  Company  and  At/antic 
Richfield  Company.  D.J.  No.  90-5-2-1-849. 
The  comments  should  specify  whether  they 


refer  to  the  Superseding  Consent  Decree  or 
the  Consent  Judgment,  or  both. 

The  proposed  Superseding  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney  for  the 
Southern  District  of  New  York.  One  St. 
Andrew's  Plaza.  New  York,  New  York 
10007  and  at  the  United  States 
Environmental  Protection  Agency. 
Region  HI.  841  Chestnut  Street. 
Philadelphia,  Pennsylvania  19107.  The 
proposed  Consent  Judgment  maybe 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Montana.  Federal  Building.  Room  167, 
400  N.  Main  Street.  Butte.  Montana 
59701  and  at  the  United  States 
Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  700, 
Denver  Colorado  80202-2413. 

The  Decree  and  Judgment  also  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.00  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
IFR  Doc.  88-26090  Filed  11-0-88;  8:45  am) 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Application  for 
Registration  for  Hoffmann-La  Roche 
Inc. 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  27. 1988. 
Hoffmann-La  Roche  Inc.,  340  Kingsland 
Street.  Nutley.  New  Jersey  07110,  made 
application  to  the  Drug  Enforcement 
Administration  (DISA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370) _ 

Alphapfodine  (9010) 

1. 
H 

Levorphanol  (9220) 

II. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 


may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  AdminiBtrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street  NW.,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  December  12, 1988. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  November  3. 1988. 
[FR  Doc.  88-26077  Filed  11-9-88;  8:45  am) 
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Hueytown  Discount  Drugs;  Revocation 
of  Registration 

On  September  2. 1988.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Hueytown  Discount 
Drugs.  1355  Hueytown  Road.  Hueytown, 
Alabama  35023.  proposing  to  revoke  the 
pharmacy's  DEA  Certificate  of 
Registration  BH0720652,  and  to  deny  any 
pending  applications  for  renewal  of  the 
registration.  The  statutory  basis  for  this 
action  was  that  the  pharmacy's 
continued  registration  was  inconsistent 
with  the  public  interest,  as  set  forth  in  21 
U.S.C.  823(f)  and  824(a)(4).  Additionally, 
citing  his  preliminary  finding  that  the 
pharmacy's  continued  registration  posed 
an  imminent  threat  to  the  public  health 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of  the 
pharmacy's  DEA  Certificate  of 
Registration  BH0720652  during  the 
pendency  of  this  proceeding.  21  U.S.C. 
824(d). 

The  Order  to  Show  Cause  and 
Immediate  Suspension  of  Registration 
was  personally  served  nn  Frederick  A. 
Gach.  R.Ph..  the  registered  pharmacist 
and  owner  of  Hueytown  Discount  Drugs, 
on  September  8, 19SS.  More  than  thirty 
days  have  passed  sinc3  the  Order  to 
Show  Cause  was  served,  and  the  Drug 
Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d).  the 
Administrator  concludes  that  Hueytown 
Discount  Drugs  has  waived  its 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  this  final 
order  in  the  matter  without  a  hearing 
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and  based  upon  the  Investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that  prior  to 
June  1988.  the  Jeffereon  County  Sheriffs 
Office,  Bessemer,  Alabama,  received 
reliable  information  that  Frederick  Gach 
was  unlawfully  dispensing  controlled 
substances  from  Hueytown  Discount 
Drugs.  Their  investigation  revealed  that 
from  June  3  to  14, 1988.  N4r.  Gach 
unlawfully  dispensed  large  quantities  of 
controlled  substances  to  individuals  for 
other  than  legitimate  medical  purposes 
and  without  receiving  valid  written 
prescriptions  for  the  drugs  dispensed. 
The  drugs  included  Vicodin.  Fastin, 
Dilaudid,  amphetamine  and  diazepam. 

On  June  3, 1988,  a  cooperating 
individual  purchased  152  dosage  units  of 
Fastin  capsules  (Schedule  IV)  and 
legend  drugs  from  Mr.  Gach  at 
Hueytown  Discount  Drugs  for  the  sum  of 
$100.00.  On  June  13. 1988,  at 
approximately  12:00  p.m.,  a  cooperating 
individual  purchased  400  dosage  units  of 
diazepam  10  mg.  tablets  (Schedule  IV) 
and  legend  drugs  from  Mr.  Gach  for  the 
sum  of  $100.00.  Approximately  one  hour 
later,  a  cooperating  individual  was  able 
to  purchase  85  dosage  units  of  Vicodin 
tablets  (Schedule  III).  194  dosage  units 
of  diazepam  10  mg.  tablets  (Schedule  IV] 
and  three  amphetamine  capusles  from 
Mr.  Gach  for  the  sum  of  $150.00.  All 
transactions  were  monitored  by  the 
Jefferson  County  Sheriffs  Office.  In  each 
instance,  Mr.  Gach  freely  dispensed  the 
controlled  substances  without  receiving 
prescriptions. 

On  July  14. 1988.  a  cooperating 
individual,  under  the  direction  of  the 
Hueytown  Police  Department, 
purchased  five  Dilaudid  tablets 
(Schedule  II]  and  100  dosage  units  of 
diazepam  10  mg.  tablets  (Schedule  IV) 
from  Mr.  Gach  at  Hueytown  Discount 
Drugs  for  the  sum  of  $320.00.  Once  the 
transaction  was  completed.  Mr.  Gach 
was  arrested  on  charges  of  unlawful 
distribution  of  controlled  substances,  in 
violation  of  Alabama  Statutes  13A-12- 
211. 

On  June  16. 1988.  Inspectors  from  the 
Alabama  State  Board  of  Pharmacy 
conducted  a  controlled  substance 
accountability  audit  at  the  pharmacy. 
The  audit  revealed  excessive, 
unexplained  shortages  of  Valium  10  mg. 
and  generic  diazepam  10  mg.  tablets  and 
an  overage  of  Dilaudid  4  mg.  tablets. 
The  audit  also  revealed  discrepancies 
between  the  records  maintained  in  the 
pharmacy's  controlled  substance 
prescription  files  and  the  pharmacy's 
computerized  prescription  records. 

The  Administrator  finds  that  despite 
his  arrest  for  unlawful  distribution  of 
controlled  substances.  Mr.  Gach  has 
continued  his  unlawful  practices.  On 


July  18. 1988.  a  cooperating  individual 
under  the  supervision  of  the  Jefferson 
County  Sheriffs  Office  purchased 
legend  drugs  from  Gach  for  the  sum  of 
$10.00.  Additionally,  on  July  28, 1988,  a 
cooperating  individual  purchased  a  16 
oz.  bottle  of  Hycodan  liquid  (Schedule 
III)  and  10  dosage  units  of  Didrex  tablets 
(Schedule  III]  fi^m  Mr.  Gach  for  the  sum 
of  $60.00.  Finally,  on  August  1, 1988.  a 
cooperating  individual  purchased  40 
dosage  units  of  Didrex  tablets  (Schedule 
III)  and  legend  drugs  from  Mr.  Gach  for 
the  sum  of  $40.00.  At  no  time  did  Mr. 
Gach  receive  any  prescriptions  for  the 
drugs  he  dispensed.  All  of  these 
transactions  were  corroborated  by  an 
agent  of  the  Jefferson  County  Sheriffs 
Office. 

The  Administrator  finds  that  there  is 
overwhelming  evidence  to  conclude  that 
the  continued  registration  of  Hueytown 
Discount  Drugs  is  inconsistent  with  the 
public  interest.  21  U.S.C.  824(a)(4).  In 
July  1988,  Frederick  Gach  was  arrested 
for  unlawful  distribution  of  controlled 
substances.  As  recendy  as  August  18, 
1988.  he  continued  to  sell  dangerous 
controlled  substances  for  other  than 
legitimate  medical  purposes.  The 
Administrator  finds  that  Mr.  Gach 
intentionally  diverted  large  quantities  of 
controlled  substances  from  legitimate 
channels.  No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  on  behalf  of  the  registrant.  The 
Administrator  cannot  conceive  of  any 
explanation  which  would  excuse  Mr. 
Gach's  criminal  and  unprofessional 
conduct  To  protect  the  public  interest 
and  to  prevent  further  diversion  of 
controlled  substances,  the  pharmacy's 
DEA  registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration  BH0720652,  previously 
issued  to  Hueytown  Discount  Drugs,  be. 
and  it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  be,  and 
they  hereby  are,  denied. 

At  the  time  the  Order  to  Show  Cause 
and  Immediate  Suspension  of 
Registration  was  served  on  Hueytown 
Discount  Drugs,  all  controlled 
substances  possessed  by  the  pharmacy 
under  the  authority  of  its  then- 
suspended  registration  were  placed 
under  seal  and  removed  for  safekeeping. 
21  U.S.C.  824(f]  provides  Uiat  no 
disposition  may  be  made  of  such 
controlled  substances  under  seal  until 
the  time  for  taking  appeals  has  elapsed. 
Accordingly,  these  controlled 
substances  shall  remain  under  seal  until 
December  12. 1988,  or  until  any  appeal 


of  this  order  has  been  concluded.  At  that 
time,  all  such  controlled  substances 
shall  be  forfeited  to  the  United  States 
and  shall  be  disposed  of  pursuant  to  21 
U.S.C.  881(e). 

This  order  is  effective  November  10. 1988. 
John  C.  Lawn, 
Administrator 

Dated:  November  4, 1988. 
(FR  Doc.  88-26074  Filed  11-9-88;  B:4S  am] 

BHJJMG  COOC  4410-IW-M 


Robert  W.  Sonntag,  M.D^  Revocation 
of  Registration 

On  August  15. 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Robert  W.  Sonntag, 
M.D..  of  7080  Hollywood  Boulevard, 
Hollywood,  California  90028,  proposing 
to  revoke  his  DEA  Certificate  of 
Registration  AS1464952,  and  to  deny  any 
pending  applications  for  renewal  of  his 
registration  as  a  practitioner  under  21 
U.S.C.  823(f].  The  statutory  predicate  for 
the  issuance  of  the  Order  to  Show  Cause 
was  Dr.  Sonntag's  lack  of  authorization 
to  handle  controlled  substances  in  the 
State  of  California.  The  Order  to  Show 
Cause  further  alleged  that  Dr.  Sonntag's 
registration  is  inconsistent  with  the 
public  interest,  as  that  term  is  used  in  21 
U.S.C.  823(f)  and  824(a)(4).  thereby 
proviHing  a  second  statutory  basis  for 
the  revocation  of  his  registration. 

Additionally,  citing  his  preliminary 
finding  that  his  continued  registration 
posed  an  imminent  danger  to  the  public 
health  and  safety,  the  Administrator 
ordered  the  immediate  suspension  of  Dr. 
Sonntag's  registration  during  the 
pendency  of  this  proceeding. 

The  Order  to  Show  Cause/Immediate 
Suspension  of  Registration  was 
personally  served  on  Dr.  Sonntag  on 
September  2, 1988.  More  than  thirty  days 
have  passed  since  the  service  of  the 
Order  to  Show  Cause,  and  DEA  has 
received  no  response  thereto.  Therefore, 
the  Administrator  concludes  that  Dr. 
Sonntag  has  waived  his  opportunity  for 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and.  pursuant  to 
21  CFR  1301.54(d)  and  1301.54(e).  enters 
this  final  order  without  a  hearing  and 
based  on  the  investigative  file.  21  CFR 
1301.57. 

The  Administrator  finds  that  on  June 
8. 1988.  the  California  Board  of  Medical 
Quality  Assurance  (BMQA)  revoked  Dr. 
Sonntag's  license  to  practice  medicine  in 
California.  Dr.  Sonntag's  medical  license 
was  revoked  following  his  arrest  by  the 
Los  Angeles  Police  Department  on 


August  24. 1985.  for  unlawful  possession 
of  morphine,  a  Schedule  II  controlled 
substance.  On  that  day,  police  officers 
foimd  Dr.  Sonntag  in  a  nearly 
unconscious  state  sitting  in  die  driver's 
seat  of  a  parked  car.  Dr.  Sonntag  was 
holding  a  hypodermic  syringe,  with  its 
needle  intact,  which  he  then  tried  to 
hide  as  the  officers  approached  the  car. 
An  elastic  arm  band  lying  on  Dr. 
Sonntag's  lap  and  numerous  prescription 
vials  were  observed  in  the  car.  Dr. 
Sonntag's  behavior  led  the  officers  to 
believe  that  he  was  under  the  influence 
of  an  opiate.  The  officers  also  observed 
recent  needle  marks  and  numerous  scars 
on  Dr.  Sonntag's  left  arm.  Dr.  Sonntag 
was  arrested  and  charged  with  unlawful 
possession  of  a  controlled  substance 
and  being  under  the  influence  of  opiates. 
Two  examining  doctors  at  the  Central 
Jail  facility  concluded  that  Dr.  Sonntag 
was  under  the  influence  of  opiates. 

Based  on  this  arrest,  the  California 
BMQA  revoked  Dr.  Sonntag's  license  to 
practice  medicine  in  that  state. 
Therefore,  as  of  June  8. 1988.  Dr. 
Sonntag  was  no  longer  authorized  to 
handle  any  controlled  substances  in  the 
State  of  California.  The  Administrator 
and  his  predecessors  have  consistently 
held  that  DEA  does  not  have  the 
statutory  authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  21  U.S.C.  823(f) 
and  824(a)(3);  See  Edward  V.  Mclver, 
M.D..  53  FR  16477  (1988);  Howard/. 
Reuben,  M.D.,  52  FR  8375  (1987);  Ramon 
Pla,  M.D..  Docket  No.  86-^.  51  FR  41168 
(1986);  and  cases  cited  therein. 

The  Administrator  also  finds  that  Dr. 
Sonntag's  continued  registration  is 
inconsistent  with  the  pubhc  interest.  The 
BMQA  found  that  during  the  period  from 
1983  to  1984,  Dr.  Sonntag  unlawfully 
administered  or  furnished  morphine 
sulfate  to  fifteen  patients  without  a 
medical  indication  therefor.  The  BMQA 
concluded  that  Dr.  Sonntag's  controlled 
substance  handling  practices  were 
incompetent,  excessive  and  grossly 
negligent.  In  many  cases  his  excessive 
prescribing  of  morphine  sulfate  was 
carried  out  over  a  prolonged  period, 
presenting  a  high  risk  of  addiction  to  the 
user  of  the  drug.  A  medical  expert 
retained  by  BMQA  reviewed  120  patient 
charts,  together  with  Dr.  Sonntag's 
narcotic  dispensing  chart,  and 
concluded  that  in  not  one  of  the  cases 
where  Dr.  Sonntag  dispensed  or 
prescribed  morphine  was  there  a 
medical  justification  for  doing  so.  The 
expert  found  that  the  majority  of  Dr. 
Sonntag's  patients  appeared  to  be 
homosexuals  who  were  afflicted  with 


recurrent  anal  warts.  Although  Dr. 
Sonntag's  treatment  of  the  warts  may 
have  been  painfid.  the  expert  found  that 
is  was  "neither  customary  or  advisable" 
to  treat  these  patients  with  morphine 
sulfate.  He  found  that  the  patients 
invovled  were  prone  to  addiction 
because  of  their  relative  youth.  Dr. 
Sonntag's  clearly  excessive  prescribing 
practices  constituted  an  imminent 
danger  to  his  patients. 

In  addition  to  prescribing  dangerous 
controlled  substances  to  persons  for 
other  than  legitimate  medical  purposes, 
the  Administrator  finds  that  after  his 
state  medical  license  was  revoked.  Dr. 
Sonntag  continued  to  order  and  receive 
large  quantities  of  controlled 
substances.  During  June  and  July  of 
1988,  Dr.  Sonntag  ordered  a  total  of  4.000 
dosage  units  of  morphine  sulfate  .5  g. 
tablets.  Dr.  Sonntag  clearly  had  no 
authority  to  handle  controlled 
substances  at  that  time.  Such  behavior 
evidences  a  total  disregard  for 
controlled  substance  laws  and 
regulations. 

Finally,  the  investigative  file  reveals 
that  Dr.  Sonntag  has  a  history  of 
personnally  abusing  dangerous 
controlled  substances,  particularly 
morphine.  As  discussed  earlier,  the 
revocation  of  Dr.  Sonntag's  state 
medical  license  was  based,  in  part,  on 
his  personal  abuse  of  morphine.  Dr. 
Sonntag  appears  to  have  a  personal  drug 
problem.  He  cannot  be  entrusted  with 
the  responsibilities  of  a  DEA 
registration. 

The  Administrator  notes  that  on 
September  2. 1988.  when  DEA  served 
the  inmiediate  suspension  order  on  Dr. 
Sonntag  at  his  Corona  Del  Mar 
residence,  he  was  simultaneously  served 
with  state  criminal  search  and  arrest 
warrants.  Felony  charges  under 
California  statutes  are  currently  pending 
against  Dr.  Sonntag  for  practicing 
medicine  without  a  license  and  illegally 
possessing  controlled  substances. 

Based  on  Dr.  Sonntag's  lack  of  state 
authorization  to  handle  controlled 
substances,  the  Administrator  concludes 
that  his  DEA  registration  must  be 
revoked.  In  addition,  because  of 
overwhelming  evidence  that  his  state 
medical  license  was  revoked  based 
upon  unlawful  controlled  substance 
handling  practices,  that  he  continued  to 
handle  controlled  substances  long  after 
his  medical  license  was  revoked,  and 
that  he  has  a  serious  abuse  problem,  the 
Administrator  concludes  that  Dr. 
Sonntag's  continued  registration  is 
contrary  to  the  public  interest. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 


by  21  U.S.C.  823  and  824,  and  28  CFR 
0.100(b),  orders  diat  DEA  Certificate  of 
Registration  AS1464952,  previously 
issued  to  Robert  W.  Sonntag.  M.D.,  be, 
and  it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  be.  and 
they  hereby  are,  denied. 

This  order  is  effective  November  10, 1988. 
Idin  C.  Ijiwn, 

Administrator. 

Dated:  November  4, 1988. 
[FR  Doc.  88-26076  Filed  11-9-88;  8:45  am] 

BIUJNOCOOE  4410-OV-M 


William  T.  Williamson,  M.D.; 
Revocation  of  Registration 

£>n  September  2. 1988.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  T. 
Williamson.  M.D.,  of  720  Brookside 
Avenue.  Redlands,  California  92373, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  AW7380405,  and  to  deny 
any  pending  applications  for  renewal  of 
his  registration  as  a  practitioner  under 
21  U.S.C.  823(f).  The  statutory  predicate 
for  the  issuance  of  the  Order  to  Show 
Cause  was  Dr.  Williamson's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  California.  In 
addition,  the  Order  to  Show  Cause 
alleged  that  Dr.  Williamson's  continued 
registration  is  inconsistent  with  the 
pubUc  interest  as  that  term  is  used  in  21 
U.S.C.  823(f)  and  824(a)(4). 

A  registered  mail  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  by  Dr.  Williamson  on 
September  17. 1988.  More  than  thirty 
days  have  passed  since  the  Order  to 
Show  Cause  was  received  by  Dr. 
Williamson  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Therefore,  the 
Administrator  concludes  that  Dr. 
Williamson  has  waived  his  opportunity 
for  a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and.  pursuant  to 
21  CFR  1301.54(d]  and  1301.54(e),  enters 
this  final  order  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  on 
January  1, 1988,  the  State  of  California, 
Board  of  Medical  Quality  Assurance, 
(BMQA),  revoked  Dr.  Williamson's 
medical  license  in  that  state,  effective 
January  7, 1988.  Consequently.  Dr. 
Williamson  is  no  longer  authorized  to 
handle  controlled  substances  in 
California. 

The  Drug  Enforcement  Administration 
does  not  have  the  authority  to  maintain 
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the  registration  of  a  practitioner  who  is 
not  duly  authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  21  U.S.C.  823(f] 
and  824(a)(3).  The  Administrator  has 
consistently  so  held.  See  Fazal  Ahmad, 
M.D.,  Docket  No.  85-46.  51  FR  9543 
(1986);  Avner  Kauffman.  M.D.,  Docket 
No.  85-8,  50  FR  34208  (1984);  and 
Aqostino  Carlucci,  M.D.,  Docket  No.  82- 
20,  40  FR  33184  (1984).  In  the  instant 
case,  it  is  clear  that  Dr.  Williamson  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  Without  the  appropriate 
state  authority  to  handle  controlled 
substances,  Dr.  Williamson  cannot  hold 
a  DEA  Certificate  of  Registration. 

The  Administrator  also  finds  that,  on 
at  least  eleven  occasions  in  1986  and 
1987,  Dr.  Williamson  issued 
prescriptions  for  excessive  quantities  of 
controlled  substances  to  several 
individuals  for  other  than  legitimate 
medical  purposes  and  without 
conducting  proper  medical 
examinations.  Dr.  Williamson  exhibited 
a  disregard  for  the  dangerous  nature  of 
the  controlled  substances  he  prescribed, 
to  wit:  Doriden  (Schedule  II),  Butisol 
(Schedule  UI),  and  Fastin  (Schedule  IV). 
Dr.  Williamson  attempted  to  conceal  his 
unlawful  activities  by  writing  various 
medical  symptoms  in  the  patients' 
medical  charts  even  though  the 
individuals  never  suffered  from,  nor 
complained  of,  any  symptoms. 

Additionally,  the  Administrator  finds 
that  Dr.  Williamson  has  a  history  of 
personally  using  and  abusing  controlled 
substances.  From  March  1984  through 
May  1987,  Dr.  Williamson  issued 
prescriptions  to  an  individual  for 
Talwin,  a  Schedule  IV  controlled 
subtance.  That  individual  would  have 
the  prescriptions  filled  at  various 
pharmacies  in  different  communities. 
The  Talwin  tablets  were  then  used  by 
the  individual  and  Dr.  and  Mrs. 
Williamson  for  other  than  legitimate 
medical  purpose.  During  this  period.  Dr. 
Williamson  occasionally  injected 
himself  with  Talwin  as  well.  Such 
behavior  demonstrates  a  lack  of 
understanding  of  the  responsibilities 
that  come  with  a  DEA  Certificate  of 
Registration. 

Based  upon  Dr.  Williamson's  lack  of 
state  authorization  to  handle  controlled 
substances,  the  Administrator  concludes 
that  his  registration  must  be  revoked. 
Additionally,  evidence  of  Dr. 
Williamson's  unlawful  prescribing 
practices  and  personal  abuse  of 
controlled  substances  support  the 
conclusion  that  his  continued 
registration  is  contrary  to  the  public 
interest.  Therefore,  the  Administrator 


concludes  that  Dr.  WilUamson's 
registration  must  be  revoked  and  that 
any  pending  applications  for  renewal 
thereof  must  be  denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration  AW7380405,  previously 
issued  to  William  T.  Williamson.  M.D.. 
be,  and  it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  be.  and 
they  hereby  are,  denied. 

This  order  is  effective  November  la  1988. 
John  C.  Lawn, 

Administrator. 

Dated;  November  4, 1988. 
[FR  Doc.  88-26075  Filed  11-9-88;  8:45  am) 
BILUNG  COOC  4410-09-M 

Federal  Bureau  of  Irwestigatfon 

National  Crime  Information  Center 
Advisory  Poliqf  Board  Meeting 

The  Advisory  PoUcy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  7-8. 1988, 
from  9  a.m.  until  5  p.m.  at  the  Sheraton 
at  Fisherman's  Wharf.  2500  Mason 
Street  at  beach,  San  Francisco. 
California  94133. 

The  major  topics  to  be  discussed  vnW 
include  the  NCIC  2000  Risk  Analysis, 
the  status  of  deoxyribonucleic  acid 
technology,  status  of  the  Violent  Crime 
Apprehension  Program,  a  proposal  to 
amend  the  NCIC  Bylaws  to  permit  a 
representative  of  a  regional  computer 
system  to  be  elected  as  a  "local"  voting 
member  of  the  NCIC  Regional  Working 
Groups,  and  the  NCIC  Vehicle  and 
Wanted  Person  Files  Survey  results. 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
on  a  first-come,  first-served  basis.  Any 
member  of  the  Pubhc  may  file  a  written 
statement  with  the  Advisory  Policy 
Board  before  or  after  the  meeting. 
Anyone  wishing  to  address  a  session  of 
the  meeting  should  notify  the  Committe 
Management  Liaison  Officer,  Mr. 
William  A.  Bayse,  FBI  at  least  24  hours 
prior  to  the  start  of  the  session.  The 
notification  may  be  by  mail,  telegram, 
cable  or  hand-delivered  note.  It  should 
contain  the  name,  corporate  designation, 
consumer  affiliation,  or  Government 
designation,  along  with  the  capsulized 
version  of  the  statement  and  an  outline 
of  thematerial  to  be  offered.  A  person 
will  be  allowed  not  more  than  15 
minutes  to  present  a  topic,  except  with 
the  special  approval  of  the  Chairman  of 
the  Board. 


Inquiries  may  be  addressed  to  Mr. 
Wilham  A.  Bayse,  Committee 
Management  Liaison  Officer,  Technical 
Services  Division,  Federal  Bureau  of 
Investigatio.  Washington.  DC  20535. 
telephine  number  202-324-5350. 

Dated:  November  1. 1966 
William  5.  Sankms. 
Director. 
[FR  Doc.  88-26008  Filed  11-9-88;  8:45  am] 

MLUNG  CODE  4410-Ot-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Employment  of  Homewortcers  in 
Certain  Industries;  Records  To  Be 
Kept  by  Employers 

aqency:  Office  of  the  Secretary,  Labor. 

ACnOM:  Submission  of  recordkeeping/ 
reporting  requirements  for  clearance 
under  the  Paperwork  Reduction  Act. 

summary:  The  Wage  and  Hour  Division, 
ESA.  Department  of  Labor,  in  carrying 
out  its  respoosibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35;  5  CFR  Part  1320  (53  FR  16618 
to  16632.  May  10, 1988]).  is  submitting 
the  recordkeeping  requirements  of  the 
final  rule  amending  29  CFR  Parts  530 
and  516,  published  in  the  Federal 
Register  on  November  10, 1988,  to  the 
Office  of  Management  and  Budget  for 
that  Agency's  approval. 
DATE:  The  Wage  and  Hour  Division  has 
requested  an  expedited  review  of  this 
submission  under  the  Paperwork 
Reduction  Act,  to  be  completed  within 
30  days  of  the  date  of  publication  in  the 
Federal  Register. 

FOR  niRTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  the 
recordkeeping/reporting  requirements 
for  these  ndes  should  be  directed  to 
Theresa  OTkialley,  Acting  Departmental 
Clearance  Officer,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210  (telephone 
(202)  523-6331).  Comments  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  ESA.  Office  of  Management 
and  Budget,  Room  3208,  Washington.  DC 
(telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  OMB  should  advise 
Ms.  O'Malley  of  this  intent  at  the 
earliest  possible  date. 

SUPPLEMENTARY  INFORMATION:  On 

November  10, 1988,  the  Wage  and  Hour 


Division  pubUshed  a  final  rule  on 
employment  of  homeworkers  in  certain 
industries,  29  CFR  Part  530,  and  an 
accompanying  final  rule  amending  the 
recordkeeping  provisions  in  29  CFR  Part 
516.  The  following  submission  for 
approval  of  the  recordkeeping/reporting 
requirements  of  those  rules  has  been 
submitted  to  OMB  with  a  request  for 
expedited  approval  under  the 
Paperwork  Reduction  Act. 

Signed  at  Washington,  DC,  this  7th  day  of 
November  1988. 
Theresa  O'Malley, 

Acting  Departmental  Clearance  Officer. 

BltXING  CODE  4S10-27-M 
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Standaro  rcrnn  OO 
(Rev  S«Dtemljer  1983) 


Request  for  0MB  Review 


Important  ^  _r  „- 

Read  instructions  before  completing  form  Do  not  use  the  same  SF  83 
to  request  both  an  Executive  Order  12291  review  and  approval  under 
the  Paperwork  Reduction  Act  ^     rn 

Answer  all  questions  m  Part  I  If  this  request  is  '°;::^7*  ""<^^  ^  °^ 
12291.  complete  Part  II  and  sign  the  regulatory  certification^  If  this 
request  is  for  approval  under  the  Paperwork  Reduction  Act  and  5  CFR 
1320  skip  Part  II  complete  Part  III  and  sign  the  paperwork  certification. 


Send  three  copies  of  this  form,  the  material  to  be  reviewed,  and  tor 
p^aperwork — three  copies  of  the  supporting  stateineot,  to; 

Office  of  Information  and  Regulatory  Affairs 
Office  of  Management  and  Budget 
Attention;  Docket  Library,  Room  3201 
Washington,  DC  20503 


PART  I. — Complete  This  Part  for  All  Requests. 


1.  Depa.liT'ent/agency  and  Bureau/office  originating  request 

0.  S.  Department  of  Labor 
Employment  Standards  Administration 
Wage  and  Hour  Division 


2.  Agency  code 


2  1 


3.  Name  ot  person  who  can  best  answer  questions  regarding  this  request 

William  G.    Blackburn 


Telephone  number 

(202  )  523-8412 


4.  Title  of  information  collection  or  rulemaking 

29  CFR  Parts  516  and  530  -  Employment  of  Homeworkers  in  Certain  Industries; 
Records  to  be  Kept  by  Employers 


5.  Legal  authority  tor  inlormation  collection  or  rule  (ate  Un,teC  States  Code.  Pubhc  La<^.  <y  EKecuUve  O'Oer) 

29         use     211(d) or _ — — 


6.  Affected  public  (check  all  that  apply) 

1  Q^  Individuals  Of  households 

2  n  State  or  local  governments 


3  D  Farms 

4  [?  Businesses  or  other  torprotit 


5  Cn  Federal  agencies  or  employees 

6  S   Non  profit  institutions 

7  X]    Small  businesses  or  organ.zations 


PART  II.— Complete  This  Part  Only  If  the  Request  is  for  0MB  Review  Under  Executive  Order  12291 


7.  Regulation  Idenbder  r<umber  (RIN) 


or    None  assigned  tJ 


i.  Type  of  submission  (crieck  one  in  each  cjte^ot)/) 

ClatsHieation  Stage  ot  development 

1  n  Maior  1   □  Proposed  or  draft 

2  D  NonmaiOf  2  D  Final  or  interim  final,  with  prior  proposal 

3  n  Final  or  interim  fmal.  without  P'KX  proposal 


Type  ot  review  requested 

1  □  Standard 

2  D  Pending 

3  Hj    Eme'gency 

4  n   Statutory  or  ludicial  deadline 


9.  CFR  section  alfected 
CFR   _ 


10  Does  this  reguWK)n  contain  reporting  or  recordkeeping  requirements  that  require  0MB  approval  under  the  Paperwork  Reduction  Act                                          ^^^ 
and  5  CFR  1320?       ■         

..    ,  ,,  1  □  Yes     2  D  No 

11.  If  a  maior  rule,  B  there  a  regulatory  impact  analysis  attached? 3  H  Yes     4  □  No 

If  "No."  did  0MB  waive  the  analysis'  : •     '     '     ' : '. — '. — '■ — ■ — '■ — '■ — '■ — '■ — '■ — '■ — ~~"^ 

'r;— ;r;c,7oi^^^^^^^^^^^ 

policy  directives  ha»e  been  complied  with . 

Signature  of  program  official 


Signature  of  auttxwued  regulatory  contact 


Date 


Date 


12.  (Of^B  use  only) 


Previous  etJiiio;;s  oMoieie 
NSN  7540  00  &34  «034 


83  108 


Standard  Form  83  (Rev  9  83) 

P'eicr.oed  6y  0MB 

5  CFR  1320anoE  0   12291 


Federal  Register  /  Vol.  53.  No.  218  /  Thursday.  November  10,  1988  /  Notices 


45611 


PART  III. — Complete  This  Part  Only  if  the  Request  is  for  Approval  of  a  Collection 
of  Inloitnation  Under  the  Paperwork  Reduction  Act  and  5  CFR  1320. 


u.  At>str»ct— Describe  needs,  uses  and  affected  public  in  50  words  or  less  'Compensation;    manufacturing   industry; 
records ' 

These  reporting  and  recordkeeping  requirements  for  employers  and  employees 
performing  homework  in  the  restricted  industries  under  the  certification 
program  are  necessary  to  insure  employees  receive  the  minimum  wage  and  overtime 

-pay— mandat-ed-by— the— Fai  r  -Labor— Standar-ds—Aci^. . — 

14.  Type  ot  information  cotlection  (cDect^  on'v  o-ie; 


Intormatjon  cotlectitms  not  contained  m  rules 
I        1  CS  Regular  submission 

Intormslipn  collections  contained  in  rules 

•^     3  LJ  Eustmg  regulatjon  (no  ctiange propoi>ea) 
«□  Notice  of  proposed  rulemaVine(NPRM) 
sCXFinal,  NPRM  was  previously  putAshed 


2  LJ  Emefgeocy  sut>miss'onfce/tiricjf»ooa(facried> 

6  Fin.il  or  intt-'im  l«nat  »nt*X)ut  pf  lOr  NPRM 
A  LJ    Regular  submission 
B  n    Emergency  sutKnission  (certiticjiion  fitactied) 


7  Enter  date  olejipected  or  actual  Federal 
Register  publication  at  this  stage  of  rulemaking 
(month,  day.  year) 


1 5.  Type  of  review  requested  (ctteck  onty  one) 

1  n  New  coltection 

I       2  EiRevision  of  a  curreritty  approved  collection 

3  n  Extension  of  the  eipiration  date  ot  a  currently  approved  collec1»n 
wrthout  ai^cliange  in  the  substance  or  in  tne  method  of  collection 


4  Lj    Reinst^lement  of  a  previously  approved  collection  for  wtiich  approval 

has  expired 

5  Q   tuistmg  collection  m  use  without  an  OII^B  control  number 


16.  AgerKjf  report  torm  nutnt)e'<s)  (mckKSe  standard 'optional  lorm  number(s)} 

WH-75,    WH-46 


1 7.  Anntial  reporting  or  disclosure  burden 

1  Number o( respondents  See    item    13    ofl-^^t 

2  Number  o(  responses  per  respondent 

3  Total  annual  resiJonses  Ome  1  tunes  line  2) 

4  Hours  per  response 

5  Total  liours  (Ime  3  times  line  4)  


22.  Purpose  of  intor matron  collection  (check  as  many  as  apply) 

1  (Z!  Application  for  tjenetits 

2  CJ  Program  evaiuation 

3  n  General  purpose  statistcs 
ion^  S  Regulatory  or  compliance 

5  LJ  Program  planning  or  management 

6  LJ  Research 

7  □  Audrt 


18.  Annual  recordKeeping  tHjroen 

INuntberolrecofdkeepers   See    item    13    Of- 
I       2  Armual  toursperrecordkeeper 

3  Totaf  recorditAeptng  hours  (Itne  1  times  d  le  2) 

4  Recordkeeping  retention  period     . 


years 


19.  Total  aomtal  burc^n 

1  Requested  Ome  i7-5  p'us  Ime  18-3) 

2  In  currerrt  0MB  tnventofy     .     .     .     . 

3  Difference  (line  1  less  line  2)         . 
CMplanatum  of  diHerence 

4  Program  change 

5  Adjustment  


_3fi,883 


-22-^-QXL 


16,393- 


-±1£^QQ1 


23.  Frequency  ot  recordneeping  or  reporting  fcViec*  M  Wf  jffipiy.^ 

;a!tiohX!  Recordkeeping 
Reporting 

2  5^  0"  occasrtjn 

3  D  WeeKly 

4  D  Monthly 

5  n  Quarterly 

6  U  Semi  annually 

7  LJ  Annually 

8  Xi  Biennially 

9  D  Other (descnbt)     


382 


20.  CofferH  (most  recent)  0M8  controf  number  or  comment  number 

l7T;-nm? 


21.  Requested  eipiralion  date 

3/31/91 


24.  Respondents'  obligation  to  comply  (check  ttie  strongest  obligation  tttat  applies) 

i  n   Voluntary 

2  cn    Required  to  obtain  or  retam  a  t)enetit 

3  A)    t^andatory 


25.  Are  the  respondents  primarily  educational  agencies  or  institutions  or  is  the  primary  purpose  of  tne  collection  related  to  Federal  educatMMi  programs'   D  ^es  X  No 

26.  Does  tht  agoKy  use  samptmg  to  select  respondents  or  does  ttie  agency  recommer»d  or  prsscnbe  the  use  of  sampling  or  statisticat  analysis  __         r—      ^ 
by  respondents?          . U  Yes   jC  ^o 

27.  Regulatory  authority  for  the  information  collection 

29  rPR      530.102r     103.     202r.ta)     &    29fGFR    5 1 6  .  3 1 )  c  )   n,  nthe,  ^.nr>r,r.)  


Paparworfc  Certification  ~ 

In  submitting  tr>«s  request  lor  0MB  approval,  the  agency  head,  the  senior  otficial  or  an  authorued  representative,  certifies  ttiat  the  reqmreroenH  ol  5  CFR  1320.  t!w 
P^vacy  Act,  statistical  standards  or  directives,  and  any  otner  applicable  information  policy  directives  have  t>een  complied  with 


Signature  of  program  official      j  "  ••    T*    T!         \    \" 


Signature 


o*  agenc|  h« 


,  .     >       \ 


\:  I 


head,  the  senior  officia)  cKanauthon^eO  representati* 


M.... 


I  -  *-  <^ 


^ 


Date 

I 

/ 


7/V  - 


bate 


i.    GOVFJUJMQJT    pnif.TINC    OTriCE    :     1994    O    -    431-4^9 
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Supporting  Statement 

1.  Section  11(d)  of  the  Fair  Labor 
Standards  Act  (FISA)  authorizes  the 
Secretary  of  Labor  to  regulate,  restrict, 
or  prohibit  industrial  homework  as 
necessary  to  prevent  evasion  of  the 
minimum  wage  requirements  of  the  Act. 
In  the  1940's,  the  Department  harmed 
homework  in  seven  industries  (knitted 
outerwear,  women's  apparel,  jewelry 
manufacturing,  gloves  and  mittens, 
button  and  buckle  manufacturing, 
handkerchief  manufacturing,  and 
embroideries).  Exceptions  to  the  ban 
have  been  permitted  for  individuals  in 
certain  hardship  cases.  Homework  has 
always  been  permitted  under  the  FLSA 
in  all  other  industries  provided  the 
employer  maintains  homeworker 
handbooks  for  such  employees. 

In  1980,  the  Department  initiated 
regulatory  efforts  to  reduce  the 
restrictions  on  homework.  These  efforts 
resulted  in  extensive  rulemaking  and 
litigation.  On  November  5, 1984,  the 
Department  issued  a  Hnal  rule  lifting  the 
total  ban  on  homework  in  the  knitted 
outerwear  industry.  This  rule  was  in 
response  to  the  decision  in  ILGWUv. 
Donovan.  722  F.2d  795  (DC  Cir.  1983) 
which  vacated  an  earlier  rescission  of 
the  ban.  Under  this  rule,  employers  of 
homeworkers  in  the  knitted  outerwear 
industry  must  first  obtain  a  certificate 
from  the  Department  authorizing  such 
employment  (OMB  No.  1215-0159). 

In  August  1986,  the  Department 
published  a  further  proposal  which 
would  have  expanded  the  certification 
system  in  the  knitted  outerwear  industry 
to  the  remaining  restricted  industries. 

In  March  1988.  the  Department 
published  a  new  proposal  which 
modified  the  certification  system 
proposed  in  August  1986  but  retained 
the  ban  on  homework  in  women's 
apparel  (pending  further  review)  and 
those  jewelry  manufacturing  operations 
in  the  home  that  may  be  hazardous. 

This  final  rule  adopts  the  information 
collections  in  the  March  1988  proposal: 

A.  Applications  to  Employ 
Homeworkers 

In  order  to  be  permitted  to  employ 
homeworkers  in  the  industries  under  the 
certification  program,  an  employer  must 
first  apply  to  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  for 
a  certificate.  The  employer's  request 
must  contain  the  information  required 
by  §  530.102  of  Regulations,  29  CFR  Part 
530,  including  the  names  and  addresses 
and  languages  spoken  (other  than 
English)  by  the  homeworkers,  and  also 
the  written  assurances  set  forth  in 
5  530.103  of  the  rule. 


B.  Piece  Rate  Measurements 

Section  530.202  requires  that 
employers  in  the  restricted  industries 
under  the  certification  program  who  pay 
homeworkers  based  on  piece  rates  have 
documentation  of  the  work 
measurements  used  to  establish  such 
piece  rates  and  the  circumstances  under 
which  such  measurements  were 
conducted  and  that  such  documentation 
be  retained  for  3  years  and  be  made 
available  on  request  to  the  Wage  and 
Hour  Division. 

C.  Homeworker  Handbooks 

Section  516.31(c)  of  Regulations,  29 
CFR  Part  516,  sets  forth  the  requirement 
that  employers  obtain  from  the  Wage 
and  Hour  Division  a  separate 
homeworker  handbook  for  each 
homeworker  employed.  The  employer 
must  insure  that  each  homeworker 
makes  the  proper  entries  in  the 
handbook  concerning  their  hours  of 
work.  These  requirements  apply  to  all 
employers  of  homeworkers  subject  to 
FLSA.  Employers  are  required  to  retain 
the  completed  handbooks  for  two  years 
in  order  to  provide  essential  information 
for  FLSA  enforcement  by  the  Wage  and 
Hour  Division. 

2.  A.  Applications  to  Employ 
Homeworkers 

The  application  process  provides 
Wage-Hour  with  a  means  of  identifying 
employers  of  homeworkers,  and  the 
individual  homeworkers,  in  the 
restricted  industries  who  may  not  be 
identified  otherwise.  Further,  it  provides 
an  early  opportunity  for  Wage-Hour  to 
contact  such  employers  and  assist  them 
in  complying  with  the  requirements  of 
the  certification  program. 

B.  Piece  Rate  Measurements 

The  requirement  that  employers 
record  and  retain  documentation  of  the 
method  used  to  establish  piece  rates  is 
necessary  so  that  Wage  and  Hour  can 
verify  that  rates  were  properly 
determined  and  will  result  in  wage 
payments  to  homeworkers  at  a  rate  at 
least  equal  to  the  FLSA  minimum  wage 
for  each  hour  worked.  Failure  to  require 
this  documentation  would  impair  Wage- 
Hour's  ability  to  assure  FLSA 
compliance. 

C.  Homeworker  Handbooks 

To  ensure  the  employer  fulfills  its 
obligation  to  obtain  and  record  accurate 
hours  worked  information  whenever 
homework  is  distributed  to  and 
collected  from  employees,  homeworkers 
should  record  the  information  or  keep 
hours  worked  information  as  the  work  is 
performed. 


Individual  homeworkers  retain  their 
own  handbooks  until  completely  filled- 
in,  and  then  return  them  to  the 
employer.  The  information  is  used  by 
the  Wage  and  Hour  Division  in 
conducting  homeworker  employment 
investigations  to  insure  FLSA 
compliance.  Failure  to  collect  the 
information  would  make  it  extremely 
difficult  to  ensure  that  homeworkers  are 
being  paid  properly  and  would  severely 
impede  the  Division's  investigation 
activities. 

3.  There  are  no  sources  of  improved 
technology  which  can  be  used  to  reduce 
these  recordkeeping  and  reporting 
burdens. 

4.  There  is  no  duplication  of  existing 
information  collections. 

5.  No  similar  information  is  available 
from  any  other  source. 

6.  The  information  required  to  be 
reported  and  collected  is  the  minimum 
necessary  to  assure  FLSA  compliance 
with  respect  to  homework.  Homeworker 
handbooks  (WH-75)  are  provided  free 
of  charge  to  employers.  The  recently 
revised  WH-75  contains  clearer 
instructions  and  modified  time  sheets 
designed  to  simpUfy  completion  of  the 
forms  and  accurate  recording  of  daily 
hours  worked.  Space  for  recording  of 
piece  rates,  wages  paid  and  dates  of 
payment  has  been  removed. 

7.  It  would  not  be  possible  to  assure 
compliance  with  the  FLSA  in  homework 
employment  with  less  frequent 
information  collections. 

8.  This  information  collection  is 
conducted  in  a  manner  which  is 
consistent  with  the  guidelines  in  5  CFR 
1320.6. 

9.  As  noted  in  1.  above,  the 
Department,  in  March  1988,  published 
the  proposed  certification  requirements 
for  notice  and  comment.  Comments 
received  regarding  the  information 
collections  are  addressed  in  the 
preamble  to  the  final  rule. 

10.  There  are  no  assurances  of 
confidentiality. 

11.  There  are  no  questions  of  a 
sensitive  nature. 

12.  A.  Applications  to  Employ 
Homeworkers 

The  processing  of  the  application 
involves  the  services  of  a  GS-11,  step  4 
analyst  (annual  salary — $30,488)  and 
requires  an  estimated  average  of  thirty 
minutes  to  analyze  the  form  for  approval 
or  denial.  There  are  no  reliable  data 
concerning  the  number  of  homeworkers 
or  the  number  of  employers  operating  in 
the  restricted  industries.  On  the  basis  of 
available  estimates,  adjusted  for  the 
estimated  number  of  homeworkers  in 
States  where  homework  is  restricted,  it 


is  estimated  that  approximately  1.000 
employers  of  homeworkers  may  be 
subject  to  the  certification  program. 
Since  applications  are  approved  for  a 
two-year  period,  it  is  estimated  that  500 
applications  will  be  received  annually. 
500  app.  x  30  min.  x  $30,488/ 
2087  =  $3,652.13 

B.  Piece  Rate  Measurements 

There  are  no  Federal  costs  associated 
with  this  requirement. 

C.  Homeworker  Handbooks 

Based  on  enforcement  experience, 
there  are  an  average  of  11  homeworkers 
per  employer.  Taking  into  account  the 
rough  estimates  of  the  number  of 
employers  who  may  be  subject  to  the 
certification  program,  together  with  the 
number  of  employers  currently 
requesting  handbooks  in  the 
unrestricted  industries,  it  is  estimated 
that  17,500  homeworkers  will  complete 
handbooks.  Previous  experience 
indicates  that  an  average  of  four 
handbooks  will  be  used  annually  by 
each  homeworker.  Accordingly,  70,000 
handbooks  will  be  printed  and  mailed 
annually  (17.500  homeworkers  x  4). 
Therefore,  the  annualized  Federal  costs 
are  as  follows: 


Latxx _ _ _ $3,652 

Printing  70.000  handtxx>ks _.  3,269 

Postage  (1,600  mailings  (a)  $.75  each) 1,200 

Total   annual   Federal   Ck)st   for   hand- 

books 4.467 

Total  Federal  Costs „ 12,590 


13.  Reporting  Requirements 

A.  Applications  to  Employ 
Homeworkers 

It  is  estimated  that  each  employer  of 
homeworkers  in  the  restricted  industries 
will  spend  approximately  one-half  hour 
preparing  an  application  to  employ 
homeworkers.  This  result  in  an  annual 
burden  of  250  hours  (500  applications  x 
V'z  hour). 

D.  Homeworker  Handbooks 

As  indicated  above,  it  is  estimated 
that  17,500  homeworkers  will  record  the 
information  in  the  handbooks  which 
they  then  will  turn  over  to  their 
employer  (see  item  12).  An  average 
burden  of  30  minutes  per  handbook  is 
estimated,  with  each  homeworker 
completing  four  annually.  Total  annual 
burden  is  35,000  hours  (70,000 
handbooks  x  Vz  hour). 


Recordkeeping  Requirements 

A.  Piece  Rate  Measurement 

It  is  estimated  that  each  employer  in 
the  restricted  industries  subject  to  the 
certification  program  will  complete 
dociunentation  on  three  piece  rate  work 
measurements  annually  and  that  each 
such  documentation  will  take 
approximately  one  hour.  Total  annual 
buiden  will  be  3,000  hours  (1.000 
employers  (see  item  12)  x  3  hours). 
Further  the  filing  of  the  documentation 
of  each  piece  rate  work  measurement 
will  take  approximately  one  minute,  for 
an  additional  total  annual  burden  of  50 
hours  (3,000  piece  rate  work 
measurements  x  one  minute). 

B.  Homeworker  Handbooks 

It  is  estimated  that  it  takes  each 
employer  an  average  of  V4  minute  to  file 
each  completed  homeworker  handbook 
for  an  annual  burden  of  583  hours 
(70,000  handbooks  x  V2  minute). 

Total  Aimual  Reporting  and 
Recordkeeping  Burden — 38,883  Hours. 

14.  The  increases  in  the  burden  result 
from  the  final  rule  lifting  the  prior 
restrictions  on  employment  of- 
home workers  except  in  women's 
apparel  and  hazardous  jewelry 
manufacturing.  These  rules  will  increase 
the  use  of  homeworker  handbooks  and 
apphcations  to  employ  homeworkers 
(and  require  the  reporting  of  more 
information  than  the  prior  appUcation) 
and  impose  new  burden  for  piece  rate 
work  measurements. 

In  the  last  clearance,  reporting  burden 
per  handbook  for  45,000  handbooks  was 
estimated  at  15  minutes  for 
recordkeeping  and  15  minutes  for 
reporting.  We  have  reexamined  this 
burden  and  concluded  that  the  15 
minutes  formerly  counted  as 
recordkeeping  is,  in  fact,  reporting 
burden.  Therefore,  a  more  accurate 
estimate  of  30  minutes  per  handbook  for 
reporting,  and  Vi  minute  for 
recordkeeping  in  being  submitted,  for 
this  clearance  request.  Although  the 
revision  of  the  handbook  is  intended  to 
simplify  completion,  there  is  no 
measurable  savings  in  burden.  Because 
of  the  new  regulation  explained  above, 
the  number  of  handbooks  will  increase 
to  70,000.  Thus: 

45,000  handbooks  x  V2  minute  for 
recordkeeping  correction  =  -1-375  hours 
adjustment; 

25,000  additional  handbooks  (70.000 
-  45,000)  X  V2  min.  recordkeeping  = 
-H  208  hours  program  change;  and 

25,000  additional  handbooks  x  .30 
minutes  reporting  =  -(-12,500  hours 
program  change. 

The  certifications  which  were 
formcrlv  cleared  under  1215-0159  are 


now  being  merged  into  this  clearance. 
The  certification  had  a  total  of  7  hours 
in  the  last  clearance.  As  a  result  of  the 
new  regulations,  the  total  number  of 
hoiuv  for  certification  will  lincrease  to 
250.  This  causes  an  adjustment  of  -♦-7 
hours  and  a  program  change  of  -t-243 
hoiu's. 

The  new  burden  imposed  for  piece 
rate  work  measurement  by  the  new 
regulations  causes  a  program  change  of 
-t- 3.050  hours. 

15.  This  infonnation  is  not  published. 

Paperwork  Reduction  Ad 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  the 
recordkeeping  provisions  that  are 
included  in  these  rules,  including 
revisions  to  the  homeworker  handbooks, 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
The  Wage  and  Hour  Division  has 
requested  an  expedited  review  of  its 
submission  under  the  Act.  to  be 
completed  within  30  days  of  the  date  of 
publication  in  the  Federal  Register.  A 
copy  of  the  submission  is  being 
separately  published  in  the  Federal 
Register  for  the  convenience  of  the 
public. 

Public  reporting  burden  for  this 
collection  of  information,  including  the 
time  for  revie*ving  instructions, 
searching  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  arid  reviewing  the  collection 
of  information,  is  estimated  to  average, 
per  response:  (1)  Homework  application 
(§  530.102  and  .103)— V2  hour;  (2) 
piecework  measurement  documentation 
(§  530.202) — 1  hour  per  measurement 
plus  1  minute  for  filing;  (3)  homeworker 
handbook  (§  516.31(c))— Vi  hour 
completion  time  by  the  homeworker  plus 
Vz  minute  for  filing  by  the  employer. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Management  and  Budget. 
Washington,  DC  20503. 

FLSA  section  11(d) 

(d)  The  Secretary  is  authorized  to  make 
such  regulations  and  orders  regulating, 
restricting,  or  prohibiting  industrial 
homework  as  are  ner.essarj'  or  appropriate  to 
prevent  the  circumvenlion  or  evasion  of  and 
to  safeguard  the  minimum  wage  rate 
prescribed  in  this  Act,  and  all  existing 
regulations  or  orders  of  the  Administrator 
relating  to  industrial  homework  are  hereby 
continued  in  full  force  and  effect. 


\ 
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29  CFR  Part  530 

Section  530.102  Requests  for  employer 
certificates. 

The  initial  request  for  certification  or 
renewal  application  shall  be  signed  by  the 
employer  and  shall  contain  the  name  of  the 
fiim,  its  mailing  address,  the  physical 
location  of  the  firm's  principal  place  of 
business  and  a  description  of  the  business 
operations  and  items  produced.  In  addition, 
the  initial  or  renewal  application  shall 
contain  the  names,  addresses,  and  languages 
(if  other  than  English)  spoken  by  the 
homeworkers  that  are  currently  employed  (if 
any]  or  expected  to  be  employed.  The 
employer  shall  also  provide  the 
Administrator,  within  thirty  (30)  days,  a 
notice  of  each  change  of  address  of  the 
principal  place  of  business.  The  notification 
shall  be  in  writing  and  addressed  to  the 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration,  200 
Constitution  Avenue,  NW.,  Washington.  DC 
20210. 

Section  530. 103  Employer  assurances. 

In  order  to  be  granted  a  certificate 
authorizing  the  employment  of  industrial 
homeworkers,  the  employer  must  provide 
written  assurances  concerning  the 
employment  of  homeworkers  subject  to 
section  11(d)  of  the  Fair  Labor  Standards  Act 
to  the  effect  that: 

(1)  All  homeworkers  shall  be  paid  in 
accordance  with  the  monetary  provisions  of 
the  Act. 

(2)  All  homeworkers  shall  be  employed  in 
compliance  with  the  child  labor  provisions 
contained  in  section  12  of  the  Act  and 
regulations  and  orders  issued  pursuant  to 
section  12.  All  homeworkers  will  be 
instructed  not  to  permit  minors  to  work  in 
violation  of  such  provisions. 


(3)  Records  of  hours  worked  and  wages 
paid  shall  be  maintained  in  accordance  with 
section  11  of  the  Act  and  Part  510  of  this 
chapter. 

(4)  All  homeworkers  shall  complete 
homeworker  handbooks  in  accordance  with 
i  516.31  of  Part  516. 

(5)  All  homeworkers  will  be  instructed  to 
accurately  record  all  hours  worked,  piece 
work  information,  and  business-related 
expenses  in  the  handbooks. 

(6)  All  records  shall  be  made  avialable  for 
inspection  and  transcription  by  the 
Administrator  or  a  duly  authorized  and 
designated  representative,  or  transcription  by 
the  employer  upon  written  request. 

(7)  Piece  rates  paid  to  homeworkers  shall 
be  established  using  stop  watch  time  studies 
or  other  work  measurement  methods. 

(8)  All  homeworkers  shall  be  encouraged  to 
cooperate  with  the  Department  in  any 
investigation  that  may  be  made. 

(9)  With  respect  to  jewelry  manufacturing, 
no  operations  other  than  the  stringing  of 
beads  and  other  jewelry  and  the  carding  and 
packaging  of  jewelry  will  be  performed  by 
homeworkers. 

29  CFR  Part  530 

Section  530.202  Piece  rates — work 
measurement. 

(a)  No  certificate  will  be  issued 
pursuant  to  §  530.101  of  subpart  B  to  an 
employer  who  pays  homeworkers  based 
on  piece  rates  unless  the  employer 
establishes  the  piece  rates  for  the 
different  types  of  items  produced  using 
stop  watch  time  studies  or  other  work 
measurement  methods.  Documentation 
of  the  work  measurements  used  to 
establish  the  piece  rates,  and  the 


•t 


circumstances  under  which  such 
measurements  were  conducted  shall  be 
retained  for  three  years  and  made 
available  on  request  to  the  Wage  and 
Hour  Division. 

29  CFR  516Jl(c) 

(c)  Homeworker  handbook.  In  addition  to 
the  information  and  data  required  in 
paragraph  (b)  of  this  section,  a  separate 
handbook  (to  be  obtained  by  the  employer 
from  the  Wage  and  Hour  Division  and 
supplied  by  such  employer  to  each  worker) 
shall  be  kept  for  each  homeworker.  The 
employer  is  required  to  insure  that  the  hours 
worked  and  other  information  required 
therein  is  entered  by  the  homeworker  when 
work  is  performed  and/or  business-related 
expenses  are  incurred.  This  handbook  must 
remain  in  the  possession  of  the  homeworker 
except  at  the  end  of  each  pay  period  when  it 
is  to  be  submitted  to  the  employer  for 
transcription  of  the  hours  worked  and  other 
required  information  and  for  computation  of 
wages  to  be  paid.  The  handbooks  shall 
include  a  provision  for  written  verification  by 
the  employer  attestiitg  that  the  homeworker 
was  instructed  to  accurately  record  all  of  the 
required  information  regarding  such 
homeworker's  employment,  and  that,  to  the 
best  of  his  or  her  knowledge  and  belief,  the 
information  was  recorded  accurately.  Once 
no  space  remains  in  the  handbook  for 
additional  entries,  or  upon  termination  of  the 
homeworker's  employment,  the  handbook 
shall  be  retiimed  to  the  employer.  The 
employer  shall  then  preserve  this  handbook 
for  at  least  two  years  and  make  it  available 
for  inspection  by  the  Wage  and  Hour 
Division  on  request. 

BtLUNG  CODE  4510-27-M 


U.S.  Department  of  Labor 


Employment  Standvdt  Administration 
Wage  and  Hour  Division 


APPLICATION  FOR  CERTIFICATE  TO  EMPLOY  HOMEWORKERS 


DRAFT 


(name  of  employer) 
(State  &  zip  code) 


at 


(address  of  establishment, 
including  mailing  address) 


(county) 


(e.g.,  jewelry,  gloves  &  mittens,  etc.) 
(item(s)  to  be  produced  by  homeworkers) 


hereby  make  application  to  employ  homeworkers  in  the 
industry  for  the  manufacture  of 


Attached  is  a  list  of  the  names,  addresses,  and 


languages  spoken  (if  other  than  English)  of  homeworkers  that  I  intend  to  employ  under  this  certificate. 
I  hereby  assure  that: 

-  All  homeworkers  will  be  paid  in  accordance  with  the  minimum  wage  and  overtime  provisions  of  the 
Fair  Labor  Standards  Act  (FLSA). 

•  No  minor  under  16  will  be  employed  to  perform  homework. 

-  Records  will  be  maintained  in  accordance  with  section  1 1(c)  of  the  FLSA  and  Regulations,  29  CFR 
Part  516. 

-  All  homeworkers  will  complete  a  homeworker  handbook  in  accordance  with  Regulations,  Part  516.31 
and  will  be  instructed  to  accurately  record  all  hours  worked,  piece  work  information  and  business- 
related  expenses  in  the  handbook. 

-  All  records  will  be  made  available  for  inspection  and  transcription  by  the  Administrator  or  a  duly 
authorized  and  designated  representative,  or  transcription  by  the  employer  upon  written  request 

-  Piece  rates  paid  to  homeworkers  will  be  calculated  using  stop  watch  time  studies  or  other  work 
measurement  methods. 

-  All  homeworkers  will  be  encouraged  to  cooperate  with  the  Department  of  Labor  in  any  investigation 
that  may  be  made  by  the  Administrator  or  a  duly  authorized  and  designated  representative. 

-  Where  homeworkers  will  be  employed  in  jewelry  manufacturing,  their  work  will  be  limited 
exclusively  to  the  stringing  of  beads  and  other  jewelry  and  the  carding  and  packaging  of  jewelry.* 

I  understand  that  violations  of  the  FLSA.  of  FLSA  regulations,  or  of  these  assurances,  may  result  in  the 
assessment  of  civil  money  penalties  or  revocation  of  my  certificate.     ,— 


Date 


Signature 


DRAFT 


Title 


Firm 


Form  WH-46 
Rev.  NOV.  19S8 


BEST  COPY  AVAILABLE 
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Notification  of  address  change  of  tho  employer  must  be  provided  in  writing  within  30  days  to  the 
Administrator.  Wage  and  Hour  Division,  Employment  Standards  Administration.  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210.  Approval  of  this  application  does  not  relieve  an  employer  from 
compliance  with  standards  applicable  to  homeworkers  under  State  law  or  local  ordinance. 

*  As  set  forth  in  Regulations,  29  CFR  530.101,  the  terms,  'carding  and  packaging  of  jewelry'  include 
the  attaching  of  jewelry  to  cards,  boxing  and  wrapping,  and  the  use  of  common  household  glues 
available  to  the  general  public,  but  do  not  include  potentially  hazardous  operations  such  as  the  use  of 
industrial  glues,  epoxies,  soldering  irons,  or  heating  elements. 


FT 


DRAFT 


Public  Burden  Statement 


UMI 


Public  reporting  burden  for  this  collection  of  information  Is  estimated  to  average  5  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.   Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information.  Including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Information  Management,  U.S.  Department  of  Labor.  Room  N1301,  200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210;  and  to  the  Office  of  Information  and  Regulatory  Affairs.  Office  of  Management  and  Budget,  Washington,  D.C.  20503. 
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Name  of  Homeworker 


-3- 


Address  (street,  city,  state) 


Language  Spoken 
(if  other  than  English) 


DRAFT 


DRAFT 


V 


^ 
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Homeworker  Handbook 


U.S.  Department  of  Ltbor 

Efrptoymam  Standards  MrMtanOon 
Waga  and  Hotf  DMsion 


^ 


DRAFT 


This  handbook  is  the  property  of  the  Wage  and  Hour  Divisioa  Employment  Standards  Administratiorv  United 
States  Department  of  Labor,  and  must  be  returned  upon  request  This  is  •  Federal  handbook  only  and  does  rwt 
authorize  the  distribution  of  homework  by  any  employer  or  by  any  contractor  In  violation  of  any  applicable  State 
law  or  regulation. 


1.  A.  Homaworkar't  nam*:  (last  nama)  (first  nama) 


B.  Addrau:  (numbar,  ctraat,  city,  Suta.  Zip  code) 


2.  A.  Firm's  nama: 


B.  Addrass:  (numt>ar.  straat,  city,  Suta.  ZtP  coda) 
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DRAFT 


NOTICE  TO  EMPLOYER  AND  HOMEWORKER 


1.  Under  the  Fair  Labor  Standards  Act  homeworkers  are  entitfed  to  the  same  protections  of  the  law  as  other 
employees.  Any  violations  committed  with  respect  to  homeworkers  are  subject  to  the  penalties  set  forth  in 
the  law  and  in  Regulations.  29  CFR  Parts  530  and  579. 

2.  Homeworkers  must  be  paid  at  a  rate  of  not  less  than  the  minimum  wage  provided  in  the  Act  for  ail  hours 
worked  unless  a  lower  rale  is  permitted  under  a  special  certificate  for  an  Individual  homeworker  in 
accordance  with  Regulations.  29  CFR  Part  525. 

3.  Horneworkers  must  be  paid  overtime  pay  at  a  rate  of  not  less  than  one  and  one-half  times  their  regular 
rates  of  pay  for  all  hours  of  work  after  40  In  a  workweek. 

4.  Deductions  from  wages  for  damaged  goods,  cost  of  tools  or  materials  (yara  thread,  packing  materials, 
etc.).  cost  of  machines  or  other  equipment  etc.  are  not  permitted  and  workers  may  not  themselves  pay 
tuch  costs  without  reimbursement  where  this  reduces  the  wages  received  to  less  than  the  minimum  waoe 
or  cuts  into  required  overtime  pay.  ^ 

5.  No  one  under  t6  years  of  age  is  permitted  to  perform  industrial  homework  as  defined  in  Raguiationa.  29 
CFR  Part  530.  ^^ 

6.  The  work  record  entered  in  this  handbook  must  be  only  for  the  employee  named  on  the  front  page. 

7.  Records  of  hours  worked  and  earnings  of  homeworkers  must  be  kept  by  the  employer  In  accordance 
with  section  516.31  of  Regulations,  29  CFR  Part  516. 

8.  No  homework  may  be  performed  on  Government  manufacturing  or  supply  contracu  subiect  to  ttie 
Walsh-Healey  Public  Contracts  Act  V^ 


45619 


S.  Homawork  distritKitad  from:  (numbar.  ttraat,  city.  Staia.  Zip  coda) 


4.  Industry: 


8.  Day  and  tima  wortnvaak  baglna 


6.  Raqoirad  minimtfn  waga 


7.  Data  issuad  lo  homawort^ar  (mor«h,  day.  yaar): 


8.  Homaworkar's  oartificata  numbar  (If  appiicabia)  (Saa  Ragutations  29  CFR  530.4) 


DRAFT 


:..-;\Mri 


UMI 


Fom\  WH-75  (Rav.  July  1988) 
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INSTRUCTIONS 

(Enter  in  ink  all  information  required) 


Each  page  of  this  handtxwk  is  a  time  sheet  to  be  used  by  the  homeworker  to  accurately  record  all  the 
hours  worked  in  one  workweek.  A  workweek  it  a  fixed  period  of  7  consecutive  calendar  days  •  166  hours. 
The  employer  designates  the  time  of  the  day  and  day  of  the  week  on  which  the  workweek  begins. 

In  many  instances,  a  homeworker  does  not  work  continuously,  so  space  has  been  provided  for  several 
daily  entries  of  starting  and  stopping  times,  if  needed.  It  is  important  that  the  homeworker  accurately 
record  each  time  he  or  the  starts  and  stops  working  (for  example,  "Start*  -  8:15  tjn.;  "Stop*  - 10:45  tja). 
This  time  should  be  recorded  immediately  when  he  or  the  starts  arxl  stops  working,  rather  than  at  the  end 
of  the  day  or  workweek.  However,  short  breaks  or  rest  periods  of  less  than  20  minutes  need  not  be  recorded. 

Activities  which  must  be  considered  hours  worked  (and  paid  for  each  pay  period)  include  all  time  spent  in: 


(a) 
(b) 
(c) 
(d) 
(e) 
(0 

(g) 

(h) 
(i) 


(k) 


setting  up  and  putting  away  machines  and  materials, 

adjusting,  threading,  cleaning,  oiling,  or  repairing  machines, 

actual  production  of  the  articles, 

inspection  of  the  articles, 

repairing  or  re-work, 

sorting  and  packing  or  unpacking  materials, 

trair)ing  to  produce  new  designs  or  new  items, 

rest  periods  of  short  duration  (up  to  20  minutes), 

traveling  to  and  from  the  distribution  point  to  pick  up  arxl/or  deliver  the  homeworker's  own 

work  or  the  work  of  other  homeworkers  (where  the  travel  includes  time  spent  in  personal 

activities,  tuch  as  shopping  or  going  to  the  post  office,  this  personal  travel  time  need  not 

be  included  in  counting  the  hours  worked), 

waiting  at  the  distribution  point  to  pick  up  work  or  deliver  completed  work  arxJ  have  it 

inspected, 

any  other  activity  required  to  produce  the  article,  or  otherwise  required  by  the  employer  to 

be  performed. 


In  the  space  indicated,  the  homeworker  is  to  record  the  type(s)  of  article(s)  worked  on  each  day,  the  number 
of  pieces  made,  and  any  other  activities  (travel,  packing,  etc.).  The  homeworker  also  it  to  record  all 
business-related  expenses  incurred  during  the  workweek,  such  as  cost  of  thread  and  tools,  postage,  etc., 
in  the  space  provided  at  the  bottom  of  the  time  sheet 

Except  for  the  time  necessary  for  the  calculation  of  hours  worked  at  the  end  of  the  pay  period  by  the 
employer,  the  handbook  shall  remain  in  the  possession  of  the  homeworker  until  filled  in  (that  is,  no  space 
is  left  for  entries)  or  until  the  homeworker's  employment  is  terminated,  at  which  tirrw  the  handbook  shall 
be  returned  to  the  employer  as  required  by  the  regulations.  The  employer  then  signs  and  dates  the 
statement  on  the  final  page  and  keeps  and  preserves  the  handbook  for  at  least  2  years. 

For  further  information  or  additional  harxJbooks,  contact  the  nearest  office  of  the  Wage  and  Hour  Division, 
Employment  Standards  Administration,  United  States  Department  of  Labor. 


DRAFT 
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Workweek  Ending  Date: 

start 


s 


N 

>. 

m 
O 


o      I — 


stop 


Hours 


Artid*  (hat.  slova.  Mc.) 

Styla  or  lot  numbor  and  numbor  of  pioeoa  of  aaeh 

Othf  acttvltl—  (traval.  packing,  otc) 


« 


DRAFT 


NOTE;   This  homeworker  handbook  consists  of 
20  pages,  15  of  which  are  identical  to  this 
page.   It  is  used  by  the  homeworker  primarily 
to  record  hours  worked.   In  order  to  reduce 
the  cost  of  printing,  only  one  page  has  been 
reproduced. 


DRAFT 


Total 
Hours 


ExpansM  (dascrtptlon/amount) 


45622 


Federal  Register  /  Vol.  53,  No.  218  /  Thursday,  November  10,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  218  /  Thursday.  November  10.  1988  /  Notices 


45623 


Workweek  Ending  Date: 

Arllcio  (hat.  glovo.  ote.) 

Stylo  or  lot  numbor  and  numbor  of  plocot  of  oadi 

Othor  aetlvnioa  (Uavol.  packing,  ote.) 

Start 

stop 

Hour* 

"I^RI^Fr 

S 

s 

9 

>> 

>> 
9 

• 
>> 

>> 
X 

-\.Ri\ri 

Total 
Hour* 

Exponsoa  (dotcrlptlon/amount) 

I  attest  that  the  homeworker  to  whom  this  handbook  was  issued  was  instructed  to  accurately 
record  all  hours  worked,  piece  work  information,  and  business-related  expenses.  I  also  attest 
that,  to  the  best  of  my  knowledge  and  belief,  the  information  was  recorded  accurately. 


Date 


Signaiura  of  Employer 


Public  roponing  burden  for  this  collection 
of  Information  ic  estimated  to  average  .50 
hourt  per  retponae,  inctuding  the  time  for 
reviewing  inetructiont.  tearcbing  existing 
data  sources,  gathering  arMl  malntaif^ 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  informatton. 
Send  commenu  regardirtg  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  Including 
suggestions  for  reducing  this  burden,  to  the 
Office  of  Information  Management, 
U.$.  Department  of  Labor,  Rm  N1301, 
200  Constitution  Avenue  NW,  Washington, 
D.C.  20210:  and  10  the  Office  of  Information 
and  ftegulatory  Affairs,  OfTice  of  Management 
tn6  Budget,  Washington,  DC  20503. 


—      ^ 


^n 


IFR  Doc.  88-26lyZ  KUed  11-9-88;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Appointment  of 
Members 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  USDOL 
ACTION:  Notice  of  appointment  of 
members. 

Notice  is  hereby  given  that 
appointments  have  been  made  to  fill 
fifteen  (15)  vacancies  on  the  Advisory 
Committee  on  Construction  Safety  and 
Health.  The  vacancies  were  created  by 
the  expiration  of  the  terms  of  the  fifteen 
(15)  members  on  June  30, 1988.  The  new 
membership  of  the  Committee  and  the 
categories  represented  are  as  follows: 

Employee 

Mr.  Joe  A.  Adam,  Director,  Department 
of  Safety  and  Health,  United 
Association  of  Journeyman  and 
Apprentices  of  the  Plumbing  and 
Pipefitting  Industry  (reappointed). 

Mr.  Robert  E.P.  Cooney.  retired  union 
official  (reappointed). 

Mr.  Jim  E.  Lapping,  Director,  Safety  and 
Health,  Building  and  Construction 
Trades  Department,  AFL-CIO 
(reappointed). 

Mr.  Joseph  L.  Durst,  Director, 
Occupational  Safety  and  Health, 
United  Brotherhood  of  Carpenters  and 
Joiners  of  America  (reappointed). 

Mr.  George  E.  Smith,  Director,  Safety 
Department,  International 
Brotherhood  of  Electrical  Workers 
(reappointed). 

Employer 

Mr.  Larry  L.  Swanda,  Vice  President, 

Jensen  Construction  Company 

(reappointed). 
Mr.  Stephen  J.  Cloutier,  Safety  and  Loss 

Control  Manager,  Metric 

Construction,  Inc.  (new  appointment). 
Mr.  Ronald  R.  Amerson,  Coordinator  of 

Construction  Safety,  Georgia  Power 

Company  (new  appointment). 
Mr.  Rick  Palmer,  Vice  President  and  Part 

Owner,  Palmer  Painting  Company 

(new  appointment). 
Ms.  Delaine  L.  Nelson.  Administrative 

Vice  President,  Mueller  Resource 

Management,  Inc.  (new  appointment). 

State 

Mr.  Allen  Meier,  Commissioner  of 
Labor,  State  of  Iowa  (reappointed). 

Mr.  Edgar  L.  McGowan,  Commissioner 
of  Labor,  State  of  South  Carolina 
(reappointed). 

Public 

Major  General  Wesley  E.  Peel  (U.S. 
Army  Retired),  Vice  Chancellor  for 
Facilities  Planning  and  Construction, 


Texas  A  and  M  University  System 
(reappointed  to  serve  as  Chairman). 
Mr.  Delmar  E.  Tally,  Executive  Director, 
Austin  Chapter,  Associated  General 
Constructors  of  America.  Inc.  (new 
appointment). 

Federal 

Mr.  Melvin  L  Myers,  Deputy  Assistant 
Director,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  (new  appointment). 

Each  of  these  members  has  been 
appointed  for  a  term  which  will  end  on 
June  30. 1990. 

The  Advisory  Committee  on 
Construction  Safety  and  Health  was 
established  under  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  to  advise  the  Secretary  of  Labor  on 
matters  pertaining  to  construction  safety 
and  health. 

FOR  ADOITIOINAL  INFORMATION 
contact:  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
telephone:  (202)  523-8615. 

Signed  at  Washington,  DC,  this  7th  day  of 
November,  1988. 

John  A.  Pendergrass, 

Assistant  Secretary. 

(FR  Doc.  88-26039  Filed  11-&-88;  8:45  am] 
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Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standard  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656)  will  meet  on 
November  30  and  December  1, 1988  in 
Room  C-2318  of  the  Francis  Perkins 
Building,  Department  of  Labor, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  9:00  am. 

The  agenda  for  this  meeting  includes 
reports  from  the  Committee's  work 
groups  on  hazard  communication  and 
competent  persons  training,  a  review  of 
the  proposed  standard  on  cadmium,  a 
presentation  on  the  new  field  operations 
manual,  and  other  occupational  safety 
and  health  matters  of  concern  to  the 
Committee. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs, 
Any  such  submissions  received  prior  to 


the  meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Any  one  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation. 

For  additional  information  contact: 
Tom  Hall.  Division  of  Consumer  Affairs, 
Occupational  Safely  and  Health 
Administration,  Room-N3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  202-523-8615. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  DC  this  7th  day  of 
November,  1988. 
John  A.  Pendergrass, 
Assistant  Secretary. 
[FR  Doc.  88-26040  Filed  11-9-88;  8:45  am| 
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Pension  and  Welfare  Benefits 
Administration 

(Prohibited  Transaction  Exemption  88-100; 
Exemption  Application  No.  D-7483  et  al.] 

Grant  of  Individual  Exemptions; 
Emergency  Medical  Associates,  Inc., 
etal. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 


represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

statutory  findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
Plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
Plans. 

Emergency  Medical  Associates.  Inc. 
Amended  Multiple  Employer  Profit 
Sharing  Plan  and  Emergency  Medical 
Associates,  Inc.  Multiple  Employer 
Money  Purchase  Plan  (the  Plans) 
Located  in  Columbus.  Ohio 

(Prohibited  Transaction  Exemption  88-100, 
Exemption  Application  Nos.  D-74S3  and 
D-74851 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  The 
extension  of  credit  (the  Loans)  by  the 
individual  participant  accounts  (the 
Accounts)  of  T.  William  Evans.  M.D. 
(Dr.  Evans)  in  the  Plans  to  Emergency 
Medical  Associates,  Inc.,  the  sponsor  of 
the  Plans;  and  (2)  Dr.  Evans'  personal 
guarantee  of  the  Loans;  provided  that  all 
terms  of  the  Loans  are  at  least  as 
favorable  to  the  Accounts  as  those 
which  the  Accounts  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1988  at  53  FR  36133, 


Temporary  Nature  of  Exemption:  The 
making  of  loans  under  this  exemption  is 
limited  to  the  two-year  period 
commencing  on  the  date  on  which  this 
Final  Grant  is  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Eastwood  Printing  and  Publishing 
Company  Profit  Sharing  Plan  and  Trust 
(the  Plan)  Located  in  Denver,  Colorado 

[Prohibited  Transaction  Exemption  88-101: 
Exemption  Application  No.  D-7506) 

Exemption 

The  restrictions  of  section  406(a), 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plan  to  Siegel  Investment 
Company,  a  limited  partnership  and  a 
party  in  interest  with  respect  to  the  Plan, 
of  a  certain  parcel  of  real  property 
located  in  Denver,  Colorado;  provided    . 
that  the  terms  and  conditions  of  the 
transaction  are  at  least  as  favorable  to 
those  obtainable  by  the  Plan  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  30, 1988  at  53  FR  33201. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.S.  Scott  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Individual  Retirement  Account  of  Robert 
E.  Keefer  (11^)  Located  in  Hawthorne, 
California 

(Prohibited  Transaction  Exemption  88-102: 
Exemption  Application  No.  D-752S| 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  a  parcel  of  real 
property  (the  Property)  to  the  IRA  by  the 
Robert  and  Suzette  Keefer  Family  Trust, 
nor  to  the  subsequent  lea.se  of  the 
Property  by  the  IRA  to  Hawthorne 
Mazda,  a  company  which  is  wholly 
owned  by  Mr.  Keefer,  provided  that  the 
terms  of  the  transactions  are  not  less 
favorable  to  the  IRA  than  those 


obtainable  in  arm's-length  transactions 
with  unrelated  parties. ' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16. 1988  at  53  FR  36135. 

FOR  FURTHER  INFORMATION  CONTACR 

Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Tarrant  Services.  Inc.  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  Fort 
Worth.  TX 

[Prohibited  Transaction  Exemption  88-103: 
Exemption  Application  No.  D-7628| 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  of  its  general  partnership 
interest  (the  Interest)  in  Galaxy 
Development  Joint  Venture  II  (the 
Partnership)  to  Tarrant  Services,  Inc. 
(the  Employer),  the  sponsor  of  the  Plan, 
provided  that  the  sales  price  is  not  less 
than  the  greater  of:.(l)  the  fair  market 
value  of  the  Plan's  interest  in  the 
Partnership  on  the  date  of  the  sale,  or  (2) 
the  costs  to  the  Plan  associated  with  the 
acquisition  and  holding  of  the  Interest; 
and  provided  further  that  the  Plan,  the 
Partnership,  and  the  Employer  execute 
appropraite  documents  that  reflect  the 
substitution  of  the  Employer  as  a 
partner  in  the  Partnership  and 
acknowledge  that  the  Plan  has  been 
absolved  and  released  of  any  further 
and  continuing  obligations  in  coruiection 
with  the  partnership. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1988  at  53  FR  36135. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angelena  C.  LeBlanc  of  the 
Department,  telephone  (202)  523-8883. 
(This  is  not  a  toll-free  number.) 


'  Pursuant  to  the  provisions  contained  in  29  CFR 
2S(n.^Z|d).  the  IRA  is  not  subject  to  Title  I  of  the 
Act.  However,  the  IRA  is  subject  to  Title  II  of  the 
Act  pursuunt  to  section  4975  of  the  Code. 
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Health  Caie  Ackninistration  Company 
Pront  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  San  Antonio,  Texas 

(Prohibited  Transaction  Exemption  M-104; 
Exemption  Application  No.  D-7648) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resuhing  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  certain  certificates  of  deposit 
(the  CDs)  and  certain  oil  well  interests 
(the  Oil  Well  Interests)  to  Health  Care 
Administration  Company,  the  Plan 
sponsor,  provided  that  the  price  paid  be 
no  less  than  the  greater  of  Oie  fair 
market  value  of  the  CDs  and  the  Oil 
Well  Interests  as  of  the  date  of  sale  or 
the  original  prices  paid  for  the  CDs  and 
Oil  Well  Interests  and  all  expenses  to 
the  Plan  in  connection  with  its 
acquisition  and  holding  of  the  CDs  and 
Oil  Well  Interests  to  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1988  at  53  FR  36136. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Plan  of  First  Wachovia  Diversified 
Funds  for  RetiiemeDt  Trusts  Located  in 
Winston-Salem,  North  Carolina 

[Prohibited  Transaction  Exemption  88-105; 
Exemption  Application  No.  D-7674J 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to  the  merger  of 
the  First  Wachovia  Income  Fund, 
trusteed  by  First  National  Bank  of 
Atlanta,  into  the  First  Wachovia  Fixed 
Income  Fund,  trusteed  by  Wachovia 
Bank  and  Trust  Company,  N.A.. 
provided  that  upon  completion  of  the 
merger  the  aggregate  fair  market  value 
of  the  interest  of  each  employee  benefit 
plan  participating  (Participating  Plan)  in 
the  two  funds  (collectively  the  Funds) 
equals  the  aggregate  fair  market  value  of 
each  such  Participating  Plan's  interest  in 
the  Funds  immediately  preceding  the 
merger. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1988  at  53  FR  36137. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.E.  Beaver  of  the  Department. 


telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualiHed  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fidicuary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a]  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneHciaries. 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availabiUty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appHcation  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  7th  day  of 
November.  1988. 
Robert  |.  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  88-26073  Filed  11-0-88:  8:45  am) 
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[AppHcation  No.  D-7386]  et  aL 

Proposed  Exemptions;  Truman  Arnold 
Co.  Profit  Sharing  Plan,  et  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  Proposed  Exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 


the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

address:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677. 200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

supplementary  information:  The 

proposed  exemptions  were  requested  in 
apphcations  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  "Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department.. 


The  apphcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
siunmarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Truman  Arnold  Company 

Profit  Sharing  Plan  &  Trust  (the  Plan) 

Located  in  Texarkana,  Texas 

[Application  No.  D-7386] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  Exemption  under  the 
authority  of  section  40B(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  past 
contribution  of  two  buildings  to  the  Plan 
and  leaseback  of  the  buildings  to 
Truman  Arnold  Companies  (the 
Employer),  nor  to  the  agreement  by  the 
Employer  and  Mr.  Truman  Arnold  (Mr. 
Arnold)  to  indemnify  the  Plan  against 
any  decline  in  the  market  value  of  the 
buildings,  provided  that  the  terms  of  the 
transactions  were  at  least  as  favorable 
to  the  Plan  as  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party. 
effective  date:  If  granted,  the 
proposed  exemption  will  be  effective 
June  1, 1988. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  214  participants  and  net  assets  of 
5.029,632  as  of  September  30, 1967.  The 
trustee  of  the  Plan  is  State  First  National 
Bank  of  Texarkana,  Texas  (the  Trustee). 
The  Employer  owns  and  operates  an 
interstate  chain  of  convenience  stores 
and  distribution  centers  for  petroleum 
products.  Stock  of  the  Employer  is 
wholly  owned  by  Mr.  Arnold. 

2.  Ilie  Plan  acquired  land  and 
buildings  on  South  Robison  Road  in 
Texarkana,  Texas  which  the  Plan  leased 
to  the  Employer  prior  to  July  1. 1974.  for 
use  as  its  home  office  site  (Parcel  1).  In 
1979,  the  Exployer  expanded  its  home 
office  operations  by  purchasing  a  parcel 
of  property  contiguous  with  Parcel  1  and 
constructing  a  building  on  the  property 
(Parcel  2).  Pursuant  to  an  exemption 
application  filed  by  the  Employer,  the 
Department  granted  an  exemption 
permitting  the  Employer  to  contribute 


Parcel  2  to  the  Plan  and  then  lease 
Parcel  2  back  to  the  Employer  (See 
Prohibited  Transaction  Exemption  (PTE) 
81-56,  46  FR  36273,  July  14, 1981).  The 
Employer  subsequently  submitted  and 
was  granted  an  exemption  by  the 
Department  permitting  the  continuation 
of  the  lease  on  Parcel  1  beyond  the  June 
30, 1984  termination  of  the  transitional 
provisions  contained  in  the  Act  (See 
PTE  85-19,  50  FR  3045,  January  23, 1985). 

3.  The  Employer,  pursuant  to  the 
terms  of  the  lease  on  Parcel  1,  and  with 
the  approval  of  the  Plan's  independent 
fiduciary  (see  representation  6) 
constructed  two  additions  to  the  original 
office  building  located  on  Parcel  1,  at  a 
cost  of  $556,000.  The  actual 
improvements  consist  of  additional 
connecting  buildings  to  Parcel  1 
(hereafter  referred  to  as  Buildings  B  and 
C).  Building  B  contains  approximately 
2.888  square  feet  of  space.  Building  C, 
which  connects  with  Building  B, 
contains  approximately  4,820  square 
feet. 

4.  Buildings  B  &  C  (the  Buildings)  were 
appraised  by  Mr.  Jim  Freeman  (Mr. 
Freeman)  of  P.M.  Brown.  Inc.  Realtors  in 
Texarkana.  Texas,  as  having  a  fair 
market  value  of  $587,000  as  of  October 
1, 1987.  Mr.  Freeman,  who  has  no 
relationship  with  the  Employer,  is  a 
senior  member  of  both  the  American 
Society  of  Appraisers  and  the  American 
Association  of  Certified  Appraisers.  Mr. 
Freeman  appraised  Building  B  as  having 
a  fair  market  value  of  $178,000  and 
Building  C  as  fair  market  value  of 
$409,000. 

5.  On  June  1, 1988,  the  Employer  with 
the  independent  fiduciary's  approval 
contributed  the  Buildings  to  the  Plan  as 
a  portion  of  its  annual  contribution  and 
then  leased  back  the  Buildings  from  the 
Plan  (the  Lease).  The  lease  is  a  triple  net 
lease  having  a  primary  term  of  5  years 
with  options  for  3  additional  5  year 
terms  which  may  be  exercised  solely  in 
the  independent  fiduciary's  discretion. 
The  initial  rental  rate  on  the  Buildings  is 
$82,188  per  year,  which  amount  equals 
14%  of  the  appraised  fair  market  value 
of  the  Buildings.  The  Lease  provides  that 
every  third  year  the  rental  on  the 
Buildings  will  be  adjusted  pursuant  to 
an  independent  appraisal.  The  rental 
payments  shall  be  in  an  amount  equal  to 
14%  of  the  appraised  value  of  the 
Buildings,  but  in  no  event  will  the  lease 
payments  be  less  than  that  of  the 
proceeding  three  year  period.  The 
Employer  will  maintain  fire  and  casualty 
insurance  on  the  Buildings  with  the  Han 
named  as  loss  payee.  Further,  the 
Employer  and  Mr.  Arnold,  have  agreed 
to  indemnify  the  Plan  against  any 
decline  in  the  market  value  of  the 


Buildings  below  their  apprais'^d  value  of 
$567,000. 

6.  An  independent  fiduciary,  the 
Commercial  National  Bank  in 
Shreveport,  Louisiana  (that  Bank)  was 
appointed  to  both  approve  and  monitor 
the  contribution  and  lease  back 
transactions.  The  Bank  is  not  related  in 
any  way  to  the  Employer  or  its  officers 
or  directors.*  The  Bank  has  full 
responsibiUty  and  exclusive  authority  to 
take  all  actions  on  behalf  of  the  I^an 
with  respect  to  the  Buildings,  including 
selling  them  if  the  Bank  determines  that 
the  sale  is  m  the  best  interest  of  the  Plan 
and  its  participants  and  beneficiaries. 

The  Bank  determined  that  the 
transactions  were  in  the  best  interests  of 
the  Plan  and  its  participants  and 
beneficiaries.  The  Bank  inspected  the 
Buildings  and  found  them  to  be  of  high 
quality  comparing  favorably  to  other 
projects  in  this  region.  Further,  since 
contributions  to  the  Plan  are  made  at  the 
Employer's  discretion,  ongoing 
contributions  are  in  the  best  interest  of 
Plan  participants. 

The  Bank  in  reaching  the  conclusion 
that  the  transactions  were  in  the  Iran's 
best  interest  reviewed  the  Man's 
financial  records  and  asset  portfolio. 
The  Bank  found  that  the  Trustee 
maintains  more  than  20%  of  the  Plan's 
assets  in  hquid  investments,  which 
should  be  more  than  adequate  to  fulfill 
any  contingent  UabiUties  in  the 
foreseeable  future. 

The  terms  of  the  Lease  were  found  by 
the  Bank  to  be  no  less  favorable  to  the 
Plan  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
person.  The  rental  of  $82,188  per  annum 
wUl  be  paid  to  the  Plan  on  a  triple  net 
basis,  liie  Bank  views  the  guaranteed 
14%  return  on  the  fair  maricet  value  of 
the  Buildings  as  an  attractive  feature  of 
the  Lease.  The  Bank  examined  the  past 
payment  records  of  the  Employer  and 
found  that  it  has  never  defaulted  on  any 
rental  payments  to  the  Plan.  The  Bank 
also  examined  the  financial  statements 
of  the  Employer  and  concluded  that  the 
Employer  is  a  responsible  lessee  and 
financially  healthy.  In  addition.  Mr. 
Arnold  and  the  Employer  have  agreed  to 
indemnify  the  Plan  against  any  decline 
in  the  market  value  of  the  Buildings 
below  the  Plan's  historical  cost  basis. 
The  Building  are  also  readily  adaptable 
to  other  uses  should  the  need  arise. 

7.  In  summary,  the  applicant 
represents  that  the  subject  transactions 


'  The  EApioyer  tnaintaina  a  checking  aKXOunt 
with  tbe  Baok  and  also  a  certificate  of  depoaiL  The 
tout  l>alance  of  these  Employer  de|M>sita  represent* 
a  negligible  amount  of  the  Bank's  total  deposits. 
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satisfied  the  statutory  criteria  under 
section  408(a]  of  the  Act  because: 

(a)  The  interests  of  the  Plan  with 
regard  to  the  transactions  were 
represented  by  an  independent 
fiduciary,  the  Bank; 

(b)  The  initial  rental  rate  under  the 
Lease  is  14%  of  the  fair  market  value  of 
the  Buildings,  which  amount  is  not  less 
than  the  current  fair  rental  value  of  the 
Buildings; 

(c)  The  rental  rate  will  be  adjusted 
every  third  year  of  the  Lease  based  on 
independent  appraisals  of  the  Buildings 
and  will  equal  the  greater  of  14%  of  the 
fair  market  value  of  the  Buildings  or  the 
prior  rental  paid; 

(d)  The  Plan  will  be  indemnified 
agaisnt  any  decline  in  the  fair  market 
value  of  the  Buildings; 

(e)  The  Bank  determined  that  the 
transactions  were  protective  of  and  in 
the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT 
Alan  E.  Levitas  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Grand  Valley  Manufacturing  Company 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Erie,  Pennsylvania 

(Application  No.  D-7437J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4g75(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  VR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  certain  real 
property  (the  Property)  located  in 
Titusville.  Pennsylvania  and  five 
overhead  industrial  cranes  (the  Cranes) 
to  the  Grand  Valley  Manufacturing 
Company  (the  Employer),  the  sponsor  of 
the  Plan;  provided  that  such  sale  is  on 
terms  no  less  favorable  to  the  Plan  than 
those  which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defmed  contribution 
pension  plan  with  55  participants  and 
total  net  assets  of  $208,555  as  of 
September  30. 1987.  The  Employer  is  a 
closely-held  Pennsylvania  corporation 
doing  business  as  a  specialty  machine 
shop  in  Titusville.  Pennsylvania.  Since 
1969.  the  Plan's  trustee  has  been  the 


Marine  Bank  (the  Trustee),  a 
Pennsylvania-chartered  bank  with  its 
principal  place  of  business  in  Erie, 
Pennsylvania.  The  Trustee  represents 
that  it  is  unrelated  to  the  Employer  and 
that  there  is  no  outstanding  extension  of 
credit  between  the  Trustee  and  the 
Employer.  Investment  decisions  on 
behalf  of  the  Plan  are  made  by  an 
Administrative  Committee  comprised  of 
officers  and  employees  of  the  Employer. 
2.  Among  the  assets  of  the  Plan  is  the 
Property,  two  contiguous  tracts  of  real 
property  located  at  220  South 
Washington  Street  in  Titusville. 
Pennsylvania.  The  Property  consists  of  a 
60.660  square-foot  main  parcel, 
improved  with  a  tall  one-story  steel 
frame  industrial  warehouse  building  (the 
Building)  currently  used  by  the 
Employer  for  storage,  and  an  adjacent 
12.554  square-foot  parking  lot  used  by 
the  Employer.  The  Property  had  an 
appraised  fair  market  value  of  $125,000 
as  of  June  8, 1988.  according  to  Harry  E. 
Mueller,  Jr.  (Mueller),  an  independent, 
professional  real  estate  appraiser  in 
Erie.  Pennsylvania.  The  Ptoperty  was 
purchased  by  the  Plan  from  an  unrelated 
party  in  November  of  1976.  when  the 
Trustee  immediately  entered  into  a  lease 
(the  Lease)  of  the  Property  to  the 
Employer  for  a  term  of  five  years.  In 
January  of  1982  the  Lease  was  extended 
by  the  parties  for  an  additional  ten-year 
term.  "Hie  Employer  continues  to  occupy 
the  Property  under  the  Lease,  which 
requires  the  Employer  to  pay  rent  in 
monthly  installments  of  $1,850  and  to 
pay  all  taxes,  utilities  and  costs  of 
maintenance  and  insurance.  The 
Property  houses  the  Cranes,  which  were 
purchased  by  the  Plan  upon  acquisition 
of  the  Property,  three  of  which  are  used 
by  the  Employer.  The  Cranes  had  a  fair 
market  value  of  $3,000  as  of  May  24, 
1988,  according  to  an  appraisal 
performed  by  Duane  D.  Linhart, 
president  of  Modem  Machinery  Sales 
Company  in  Erie,  Pennsylvania. 

3.  Since  approximately  March  of  1985, 
a  portion  of  the  Building  has  been 
occupied  by  the  Blue  Chip  Tool 
Company  (Blue  Chip)  and  utilized  in 
Blue  Chip's  business  operations  under 
arrangements  made  by  the  Employer. 
Blue  Chip  is  a  party  in  interest  with 
respect  to  the  Plan  because  it  is  wholly 
owned  by  H.  Richard  Ewing,  who  is  an 
officer,  employee  and  shareholder  of  the 
Employer,  and  his  spouse  and  children. 
Since  June  of  1986.  Blue  Chip  has  paid 
the  Employer  rental  of  $115  per  month 
for  its  use  of  the  Building.  The  Lease 
includes  a  provision  which  prohibits  the 
Employer  from  subleasing  the  Property. 

4.  On  June  12. 1987  the  Philadelphia 
Area  Office  of  the  Department  of  Labor 
(the  .\rf;a  Office)  notified  the  Trustee 


that  certain  actions  of  the  Trustee  ajnd 
the  Employer  associated  with  the 
Property  constituted  \iolation8  of  the 
Act.  Specifically,  the  Area  Office  cited 
violations  of  section  406(a)  and  (b)  of 
the  Act  in  the  Plan's  ownership  of  the 
Property,  the  Lease  to  the  Employer. 
Blue  Chip's  use  of  the  Property  and  the 
Employer's  use  of  the  Cranes.  The  Area 
Office  also  cited  violations  of  section 
406(a)  and  (b)  and  section  404(a)  of  the 
Act  in  numerous  extensions  of  credit  by 
the  Plan  to  the  Employer  resulting  from 
the  Trustee's  failure  to  enforce  Lease 
provisions  requiring  the  Employer's 
payment  of  rent,  taxes  and  insurance. 
According  to  the  Trustee,  as  of  March 
31, 1988  the  Employer  had  undertaken 
certain  actions  and  made  payments  to 
the  Plan  as  corrections  and  remedies  of 
these  violations  cited  by  the  Area  Office 
with  respect  to  the  Property.  The 
Trustee  represents  that  as  a  result  of 
such  actions  and  payments,  as  of  March 
31, 1988  the  Plan  had  been  compensated 
and  made  whole  for  deficiencies  of 
performance  and  payment  under  the 
Lease  and  all  losses  associated  with  the 
violations  cited  by  the  Area  Office.  In 
reference  to  this  remedial  activity,  the 
Area  Office  stated  in  a  letter  on  October 
15. 1987.  that  it  was  taking  no  further 
action  and  that  all  related  matters  had 
been  resolved  except  for  the  Plan's 
divestiture  of  the  Property.  As  a  final 
component  of  remedial  action  to  bring 
the  parties  into  compliance  with  the  Act, 
the  Trustee  and  the  Employer  propose 
that  the  Employer  purchase  the  Property 
and  the  Cranes  from  the  Property  and 
are  requesting  an  exemption  to  permit 
such  purchase  transaction  under  the 
terms  and  conditions  described  herein. 

5.  The  Employer  will  pay  the  Plan 
cash  for  the  Property  and  the  Cranes  In 
the  amount  of  their  fair  market  value  on 
the  sale  date  as  determined  by  an 
independent,  qualified  appraiser 
selected  by  the  Trustee,  but  in  no  event 
shall  the  total  purchase  price  be  less 
than  $128,000.  The  Employer  will  bear 
all  costs  and  expenses  related  to  the 
sale  transaction.  The  Trustee  will 
oversee  the  transaction  on  behalf  of  the 
Plan  to  insure  that  it  proceeds  as 
proposed  herein.  The  Trustee  has 
determined  that  the  proposed  purchase 
price  of  no  less  than  $128,000.  combined 
with  the  rentals  and  compensation  paid 
to  the  Plan  by  the  Employer,  will  result 
in  total  receipts  by  the  Plan  in  excess  of 
the  Plan's  total  investment  in  the 
Property  and  the  Cranes. 

6.  The  exemption  proposed  herein 
does  not  propose  exemptive  relief  for 
the  Lease  of  the  Property  by  the 
Employer  from  the  Plan  commencing  in 
November  of  1976,  the  Employer's  use  of 


the  Cranes,  the  extensions  of  credit  by 
the  Plan  to  the  Employer  resulting  from 
the  Trustee's  failure  to  enforce  Lease 
provisions,  or  Blue  Chip's  use  of  the. 
Property.  Accordingly,  the  Employer 
represents  that  it  will  pay  any  excise 
taxes  which  are  applicable  under 
section  4975(a)  of  the  Code  by  reason  of 
such  transactions  within  sixty  days  of 
the  publication  in  the  Federal  Register  of 
a  notice  granting  the  exemption 
proposed  herein. 

7.  In  summary,  the  applicants 
represent  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  in  the 
proposed  transaction  for  the  following 
reasons:  (1)  The  Plan  will  receive  cash 
for  the  Property  and  the  Cranes  in  the 
amount  of  no  less  than  their  fair  market 
value  on  the  sale  date  as  determined  by 
an  qualified,  independent  appraiser 
selected  by  the  Trustee;  (2)  The  Plan  will 
not  incur  any  costs  or  expenses  related 
to  the  proposed  transaction;  (3)  The 
transaction  will  allow  an  appropriate 
diversification  of  Plan  assets,  as  the 
Property  and  the  Cranes  constitute  a 
high  percentage  of  Plan  assets;  and  (4) 
The  Trustee  represents  that  the  Plan  has 
been  made  whole  with  respect  to  the 
Employer's  past  uses  of  the  Property,  the 
Cranes,  the  extensions  of  credit 
resulting  from  the  Employer's 
deficiencies  under  the  Lease  and  Blue 
Chip's  use  of  the  Property. 

For  Further  Information  Contact- 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881  (this  is  not  a 
toll-free  number.). 

Operating  Engineers  Training  Trust  (ttie 
OE  Plan)  Located  in  Whittier.  California 
and  Southern  California  Surveyors  Joint 
Apprenticeship  Trust  (the  SC  Plan; 
together,  the  Plans)  Located  in  Walnut, 
California 

(Applicationi  Nos.  D-7513  and  D-7527) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to:  (1)  The  proposed  sale  by  the 
International  Union  of  Operating 
Engineers,  Local  Union  No.  12  (Local  12) 
to  the  OE  Plan  of  20  units  of  a  two-way 
communications  system  (the  Radios) 
and  a  Base  Station,  and  the  proposed 
sale  by  Local  12  to  the  SC  Plan  of  4 
Radios  and  a  Base  Station,  for  S2.400  per 
Radio  and  $4,908  per  Base  Station. 
provided  such  amounts  are  not  greater 
than  the  fair  market  value  of  the  Radios 
and  the  Base  Stations  at  the  time  of  the 


sales;  and  (2)  the  proposed  use  by  the 
Plans  of  Local  12's  communications 
equipment  including  common  h.-irdware 
and  antenna,  under  the  terms  described 
in  this  proposed  exemption,  provided 
such  terms  are  not  less  favorable  to  the 
Plans  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  multi-employer 
employee  welfare  benefit  plans  which 
provide  apprenticeship  and  other 
training  programs.  The  OE  Plan  has 
approximately  17.810  participants  and 
had  assets  of  $4,288,000  as  of  June  30. 
1987.  The  SC  Plan  has  approximately 
1.350  participants  and  had  assets  of 
$643,201  as  of  July  31, 1987.  One-half  of 
the  members  of  the  board  of  trustees  of 
each  Plan  are  appointed  by  employer 
associations,  and  the  remaining  one-half 
of  each  board  of  trustees  are  appointed 
by  Local  12.  Each  of  the  trustees  of  the 
Plans  appointed  by  Local  12  is  an 
employee  of  Local  12,  and  some  are 
officers  of  Local  12. 

2.  The  Plans  have  been  using  a  radio 
communications  system  with  Local  12 
for  many  years.  The  primary  reason  for 
such  a  communications  system  is  safetj'. 
If  an  accident  occurs,  the  Plans  need  to 
be  able  to  learn  of  the  accident  and 
contact  medical  and  safety  personnel  as 
soon  as  possible.  The  communications 
system  has  also  been  used  to  allow  the 
Plans'  field  representatives  to  monitor 
several  jobsites  so  they  can  provide 
assistance  and  advice  as  the  situation 
requires.  These  field  representatives  and 
the  Plans'  administrative  staffs  have 
been  able  to  communicate  with  Local 
12'8  personnel  by  radio  to  obtain  needed 
information  and  increase  their 
effectiveness  in  monitoring  the  training 
progress  of  apprentices. 

3.  Local  12  recently  upgraded  its  own 
communications  system.  Until  recently. 
Local  12  used  equipment  that 
transmitted  over  a  radio  channel  shared 
with  many  other  users.  With  the  number 
of  users  of  the  channel  increasing, 
communication  was  usually  difficult  and 
sometimes  impossible.  In  order  to  obtain 
a  license  for  a  new  exclusive  radio 
channel.  Local  12  constructed  six  micro 
repeaters  stations  (the  MRS)  located  at 
various  points  throughout  Southern 
California,  and  purchased  75  Radios,  the 
minimum  number  able  to  use  the 
exclusive  channel.  The  Radios  are 
Motorola  two-way  mobile 
communications  systems.  Model  Syntor 
X  9000.  The  Radios  cost  $2,400  each,  and 
Local  12  incurred  fixed  costs  of  $181,640 
in  connection  with  the  MRS  common 
hardware,  antenna  hook-up  and 
installation. 


4.  The  Plans  now  wish  to  purchase 
Radios  from  Local  12  so  that  fhf»y  m'!!  be 
ab'p  to  take  advantage  of  Local  12s 
fixcliisive  channel.  The  applicants 
represent  that  the  Plans  cannot  si-mply 
buy  20  and  4  Radios,  respectively,  from 
Motorola  or  any  other  third  party 
manufacturer  and  proceed  to  use  the 
radios  for  communications  purposes. 
The  Radios  must  be  part  of  a  system 
containing  properly  located  repeater 
stations  and  access  to  a  frequency 
channel  licensed  by  the  FCC.  In  the 
absence  of  the  proposed  exemption,  the 
Plans  would  have  to  buy  the  equipment 
and  pay  for  installation  of  six  MRS  of 
their  own.  and  also  obtain  the  minimum 
number  of  Radios  required  to  qualify  as 
a  licensee  of  an  exclusive  channel. 
Motorola  has  quoted  the  fixed  cost  of 
$147,306.  plus  monthly  recurring  costs  of 
$1,800,  to  the  OE  Plan,  not  including  the 
cost  of  the  20  Radios,  the  cost  of  the 
unneeded  extra  Radios  required  to 
obtain  the  license  nor  the  cost  of 
acquiring  the  license. 

5.  Accordingly,  the  Plans  propose  to 
acquire  the  Radios  from  Local  12.  The 
OE  Plan  proposes  to  buy  20  Radios,  and 
the  SC  Plan  proposes  to  buy  4  Radios. 
The  Radios  are  to  be  installed  in 
vehicles  owned  by  the  Plans  and 
operated  by  employees  of  the  Plans.  In 
addition,  each  Plan  will  buy  one  Base 
Station  to  be  located  at  the  Plan's 
headquarters.  The  Plans  will  pay  $2,400 
each  per  Radio,  and  $4,906  for  each  Base 
Station,  which  is  the  price  that  Local  12 
paid  to  Motorola  for  these  items. 
However.  Local  12  will  not  charge  the 
Plans  any  installation  fees  for  the 
Radios,  which  will  save  the  Plans  $3,00a 
The  OE  Plan  will  pay  Local  12  $1,345.49 
per  month  for  a  term  of  three  years  to 
amortize  a  pro  rata  share  (20/75)  of  the 
fixed  costs  incurred  by  Local  12  for 
common  hardware,  antenna  hook-up 
and  installation.  The  SC  Plan  will  pay 
Local  12  $269.10  per  month  for  a  term  of 
three  years  to  amortize  its  pro  rata  share 
(4/75)  of  Local  12'8  fixed  costs.  The 
amortization  schedule  includes  no 
interest  on  the  capital  expended  by 
Local  12.  The  Plans  will  deal  directly 
with  Motorola  for  maintenance  of  the 
Plans'  Radios  ($10/month  per  Radio) 
and  a  pro  rata  share  (20/75  for  the  OE 
Plan.  4/75  for  the  SC  Plan)  of  repeater 
maintenance  and  site  rental  for  the 
repeater  sites  furnished  by  Motorola  for 
Local  12'8  communications  system. 
Local  12  will  allow  the  Plans  access  to 
its  exclusive  channel  frequency  without 
additional  charge. 

6.  Both  Plans  have  obtained  Glen 
Slaughter  &  Associates  (CSA).  an 
independent  employee  benefit  plan 
administrator  in  Pasadena.  California. 
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as  an  independent  fiduciary  to  review 
the  purchase  of  the  equipment  by  the 
Plans  and  to  monitor  the  use  of  the 
equipment.  Mr.  loseph  Ehrbar,  Vice 
President  of  GSA,  represents  that  he  has 
reviewed  the  proposed  transactions  on 
behalf  of  both  Plans  and  has  determined 
that  the  transactions  are  appropriate  for 
and  in  the  best  interests  of  both  Plans. 
Mr.  Ehrbar  represents  that  the  Radios 
and  related  equipment  cannot  be 
purchased  on  the  same  basis  for  a  price 
even  close  to  the  charge  from  Local  12. 
He  has  confirmed  the  charges  with 
Motorola.  The  cost  of  the  Radios  is  the 
same;  there  is  no  installation  charge  for 
the  Radios,  and  the  various  MRS  costs 
are  prorated.  The  acquisitions  are 
important  for  the  Plans  as 
communications  between  coordinators, 
business  representatives  and  dispatch 
officers  are  essential  for  reasons  of 
safety  and  apprentice  evaluation.  As 
independent  fiduciary,  Mr.  Ehrbar  will 
monitor  the  implementation  of  all  terms 
of  the  transactions,  including  the 
monthly  payments  to  Local  12  and  the 
verification  that  all  equipment 
purchased  by  each  Plan  is  used 
exclusively  by  Plan  personnel  in  the 
ordinary  course  of  Plan  business. 

7.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  contained  in 
section  408(a)  of  the  Act  because:  (a) 
The  Radios  and  Base  Stations  will 
represent  approximately  1%  of  the 
assets  of  the  OE  Plan  and  approximately 
2%  of  the  assets  of  the  SC  Plan:  (b)  the 
terms  of  the  acquisitions  of  the 
equipment  under  the  proposed 
exemption  are  more  favorable  to  both 
Plans  than  those  obtainable  in  an  arm's- 
length  transaction  with  unrelated 
parties:  (c)  Mr.  Ehrbar,  the  Plans' 
independent  fiduciary,  has  represented 
that  the  proposed  transactions  are 
appropriate  for  the  Plans  and  in  the 
plans'  best  interests;  and  (d)  Mr.  Ehrbar 
will  monitor  the  Plans'  use  of  the 
equipment  to  ensure  that  all  the 
equipment  purchased  by  the  Plans  is 
used  exclusively  by  Plan  personnel  for 
Plan  purposes. 

Notice  to  Interested  Persons:  Notice 
will  be  provided  to  interested  persons 
within  30  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
Comments  and  hearing  requests  are  due 
within  60  days  of  the  date  of 
publication. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 


(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  7th  day  of 
November,  1988. 
Robert  {.  Doyle. 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  88-26072  Filed  11-9-88:  8:45  am) 

BILUNQ  CODE  4S10-2»4I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  2. 1988.  from  9:00 
a.m. — 4:00  p.m.  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation. 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  9c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 

November  1, 1988. 
Yvonne  M.  Sabine, 

Director  Council  and  Panel  Operations 

National  Endowment  for  the  Arts. 

|FR  Doc.  88-26124  Filed  11-9-88;  8:45  am) 
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Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Care  of  Collections 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  November  29- 
December  1. 1988.  from  9:00  a.m.-5:30 
p.m.  in  room  415  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW..  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  State 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 

November  1. 1988, 

Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 

[FR  Doc.  88-26126  Filed  ll-«-88:  8:45  am] 

MLUNQ  CODE  7t37-ai-ll 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestra  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on 

November  29. 1988.  from  9:00  a.m.— 6:30 

p.m.  (Room  M14); 
November  30  from  9:00  a.m. — 9:00  p.m. 

(Room  M14); 
November  1  from  9:00  a.m.— 10:00  p,m, 

(Rooms  M14  and  MOO); 
December  2  from  9:00  a.m, — 9:30  p.m. 

(Rooms  MM14  and  M09];  and 
December  3  from  10:00  a.m. — 5:30  p.m. 

(Room  Ml4); 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  2,  from  3:30 — 
6:00  p.m.  The  topic  for  discussion  will  be 
FY  1990  Music  Ensembles  Guidelines. 

The  remaining  sessions  of  this 
meeting  on 

November  29  from  9:00  a.m. — 6:30  p.m.; 
November  30  from  9:00  a.m. — 9:00  p.m.; 
December  1  from  9:00  a.m. — 10:00  p.m.; 
December  2  from  9:00  a.m. — 3:30  p.m.  & 

7:00  p.m.— 9:30  p.m.;  and 
December  3  from  10:00  a.m. — 5:30  p.m. 

are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532. 


TTY  202/682-6496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  202/682-5433. 

November  1. 1988. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations 

National  Endowment  for  the  Arts. 

[PR  Doc.  88-26127  Filed  11-9-88:  8:45  am) 

BILUNG  CODE  7537-01-41 

Music  Program  Advisoring  Panel, 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Fhib. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Program  Advisory  Panel  (Opera/ 
Musical  Theater  New  American  Works 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  November  29 — 
December  2, 1988,  from  9:00  a.m. — 6:00 
p.m.  in  Room  M09  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  November  29,  from 
9:00 — 9:45  a.m.  The  topic  for  discussion 
will  be  the  review  process. 

The  remaining  sessions  of  this 
meeting  on  November  29  from  9:45 
a.m. — 6:00  p.m.  and  November  30 — 
December  2  from  9:00  a.m. — 6.00  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506.  202/682-5532.  TTY  202/682/ 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5433. 


November  1, 1988. 
Yvonne  M.  Saltine, 

Director.  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 
[FR  Doc.  88-26125  Filed  11-9-68:  8:45  am] 
WLUNG  CODE  7U7-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978;  Arttiur  L. 
DeVries  and  Jolin  T.  Shields 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  fhe 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers.  Permit  Office. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 

September  26. 1988,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  Permits  were 
issued  to  the  following  individuals  on 
October  31, 1988:  Arthur  L  DeVries  and 
John  T.  Shields. 
Qiarles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  88-26064  Filed  11-9-88:  8:45  am] 

BILUNG  CODE  75SMI1-N 


Geography  and  Regional  Science 
Advisory  Panel;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Geography 
and  Regional  Science. 

Date/Time:  December  5, 1988:  8:30 
a.m.  to  6:00  p.m.;  December  6, 1988:  8:30 
a.m.  to  4:00  p.m. 

Place:  Room  523.  National  Science 
Foundation.  1800  G  Street.  NW.. 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Thomas  J. 
Baerwald,  Program  Director.  Geography 
and  Regional  Science.  National  Science 
Foundation.  Washington.  DC  20550. 
Room  336,  Telephone  (202)  357-7326. 

Purpose  of  Panel:  To  provide  advice 
and  recommendations  concerning 
research  in  Geography  and  Regional 
Science. 
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Agenda:  To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exempUons  (4)  and  (6)  of  5  U.S.C.  552b, 
Government  in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  8a-2e049  Filed  ll-©-88;  8.45  am] 
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MetatMlic  Biology  Advisory  Panel; 
MeeUng 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Metabolic 
Biology. 

Date:  December  1.  2  and  3, 1988. 

Place:  Savoy  Suites  Hotel,  2505 
Wisconsin  Avenue,  NW.,  Washington, 
DC  20007,  Panel  Room— Nouveau  A. 

Type  of  Meeting:  Closed. 

Time: 
Thursday  9:00  a.m.  to  5:00  p.m. 
Friday,  8:30  a.m.  to  5:00  p.m. 
Saturday.  8:00  a.m.  to  1:00  p.m. 

Contact  Person:  Carter  Kimsey. 
Cellular  Biochemistry  Program,  Rm  325- 
I,  National  Science  Foundation, 
Washington.  DC  20550,  Telephone  (202) 
357-7987. 

Summary  of  Minutes:  May  be 
obtained  from  the  Contract  Person  at  the 
above  address. 

Purpose  of  Advisory  Panel:  To 
provide  advice  and  recommendations 
concerning  support  for  research  in 
cellular  biochemistry  and  metabolism. 

Agenda:  To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (B)  of  Government  in 
the  Sunshine  Act. 
November  7, 1968. 
M.  RebMca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  88-26050  Filed  11-9-88:  8:45  dm] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-255] 

Consumers  Power  Co.  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-20  issued  to  Consumers  Power 
Company  (the  licensee)  for  operation  of 
Palisades  Plant,  located  in  Van  Buren 
Country.  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TSs)  relating  to  low 
temperature,  overpressure  protection 
and  the  heatup  and  cooldown  limits  for 
meeting  the  requirements  of  10  CFR  Part 
50,  Appendix  G,  and  operability 
requirements  for  the  high  pressure 
safety  injection  pumps. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  appUcation  for 
amendment  dated  December  22, 1987,  as 
revised  by  application  dated  April  12, 
1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TSs  is 
required  in  order  to  provide  assurance 
that  the  requirements  of  Appendix  G  to 
10  CFR  Part  50  are  met  during  plant 
heatup,  cooldown  and  hydrostatic 
testing. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs  and  concludes  that  the  proposed 
pressure-temperature  limits  meet  the 
safety  margins  of  Appendix  G,  10  CFR 
Part  50.  The  restrictions  in  heatup  and 
cooldown  rate  and  on  pump 
inoperability/operability  and  the 
reduced  relief  valve  settings  for  low 
temperature,  overpressure  protection 
acceptably  protect  against  the  violation 
of  the  Appendix  G  limits,  while 
acceptably  mitigating  the  results  of 
potential  primary  coolant  system 
coolant  loss.  Therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupation  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 


would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TSs  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impact 
associated  with  the  proposed 
amendemnt. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportimity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  19, 1988  (53  FR 
17994).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resource  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Palisades  Plant  dated  June  1972. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  22, 1987,  as 
revised  by  application  dated  April  12, 
1988,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street,  NW.,  Washington,  DC,  and  at 
the  Van  Zoeren  Library,  Hope  College, 
Holland,  Michigan  49423. 


Dated  at  Rockville,  Maryland,  tliis  7th  day 
of  November,  1988. 

For  The  Nuclear  Regulatory  Commission. 
Theodore  Quay, 

Acting  Director,  Project  Directorate  III-l. 
Division  of  Reactor  Projects,  III,  IV,  V& 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-26060  Filed  11-9-88:  8:45  am] 
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[Docket  No.  50-255] 

Consumers  Power  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-20  issued  to  Consumers  Power 
Company  (the  licensee)  for  operation  of 
Palisades  Plant  located  in  Van  Buren 
County,  Michigan. 

Enviromnenta]  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specificatins  (TSs)  to  add  additional 
limitations  to  plant  operation  with  less 
than  four  reactor  primary  coolant  pumps 
operating;  modify  the  rector  protection 
system  setpoints,  limiting  conditions  for 
operation  and  surveillance  requirements 
to  reflect  the  modifications  being  made 
to  the  reactor  protection  system;  and 
revise  the  peaking  factors  and  linear 
heat  rate  limits. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  March  25. 1988.  as 
supplemented  by  a  submittal  dated  June 
17. 1988,  and  the  licensee's  application 
for  amendment  dated  September  1, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
in  order  to  provide  more  operational 
margin  to  safety  limits  with  a  new 
reactor  protection  system  installed 
during  the  present  refueling  outage,  the 
Technical  Specifications  associated 
with  the  new  system,  additional 
limitations  on  operation  with  less  than 
four  reactor  primary  coolant  pumps,  and 
revised  peaking  factors  and  linear  heat 
rate  limits  to  reduce  fluence  on  critical 
reactor  welds. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed 
modifications  to  the  reactor  protection 


system  and  the  revisions  to  the 
Technical  Specifications.  The  reactor 
protection  system  modifications  include 
a  variable  high  power  trip  instead  of  the 
fixed  high  power  trip  at  106  percent  of 
rated  power.  The  variable  high  power 
trip  will  be  no  more  than  10  percent 
above  the  existing  power  but  no  greater 
than  106  percent  of  rated  power,  2350, 
Mwt.  Teh  modificiations  include  a  new 
thermal  margin  monitor  that  has  inputs 
from  the  upper  and  lower  power  range 
neutron  detectors  so  that  the  axial 
power  distribution  in  the  core  can  be 
factored  into  the  thermal  margin 
monitor.  The  previous  thermal  margin 
monitor  used  a  fixed,  conservative  value 
of  axial  power  distribution.  The 
Associated  Technical  Specifications, 
both  limiting  conditions  for  operation 
and  surveillance  requirements  ensure 
that  this  system  is  operable  when 
required.  The  Technical  Specification 
change  for  operation  with  less  than  four 
reactor  primary  coolant  pumps  in 
operation  adds  restrictions,  not 
presently  in  the  Technical 
Specifications,  to  preclude  operation  in 
a  condition  that  could  produce 
consequences  greater  than  those 
determined  from  the  analyses  of  design 
basis  accidents.  The  change  in  peaking 
factors  and  linear  heat  rate  are 
supported  by  accident  reanalyses  that 
demonstrate  that  the  design  basis  limits 
continue  to  be  met.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of  any 
accident,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  conculdes  that  the 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  envirorunental  impacts 
associated  with  the  proposed 
amendment. 

Notices  of  Consideration  of  Issuance 
of  Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
were  published  in  the  Federal  Register 
on  July  6. 1988  (53  FR  25397)  and 
September  27, 1988  (53  FR  37663).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  these 
notices. 


Alternative  to  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  enviroimiental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibiUty. 

Alternative  Use  of  Resources 

ITiis  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Palisades  Plant  dated  June  1972. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  requests  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environment  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  25, 1988,  as 
supplemented  June  17, 1988,  and  the 
application  for  amendment  dated 
September  1. 1988.  which  are  available 
for  pubic  inspection  at  the  Conunission's 
Public  Document  Room,  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  Van  Zoeren 
Library,  Hope  College,  Holland. 
Michigan  49423. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  Quay, 

Acting  Director,  Project  Directorate  IlI-l. 
Division  of  Reactor  Projects — III,  IV.  V  & 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  88-26061  Filed  11-9-88:  8:45  am| 

BILLINO  CODE  7SMMI1-II 


Correction  to  Biweekly  Notice; 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations 

On  October  19, 1988,  the  Federal 
Register  published  the  Biweekly  Notice 
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of  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations.  On 
page  41002,  Column  1,  the  heading, 
Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Determination  and 
Opportunity  for  Hearing,  should  be 
replaced  with  the  following: 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Significant  Hazards 
Consideration 

During  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  was  issued,  a  hearing  was 
requested,  and  the  amendment  was 
issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  in  the  individual 
notice  as  cited. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer, 

Director,  Project  Directorate  111-2.  Division  of 
Reactor  Projects  III  IV.  V  and  Special 
Projects. 

[FR  Doc.  88-26062  Filed  ll-»-88;  8:45  am) 
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(Docket  No.  50-289] 

GPU  Nuclear  Corporation,  et  al.  (Three 
Mile  Island  Nuclear  Station,  Unit  No.  1); 
Exemption 

I 

General  Public  Utilities  Nuclear 
Corporation  (GPUN/Licensee)  and  three 
co-owners  hold  Facility  Operating 
License  No.  DPR-50,  which  authorizes 
operation  of  the  Three  Mile  Island 


Nuclear  Station.  Unit  No.  1  (TMI-1)  (the 
facility)  at  power  levels  not  in  excess  of 
2568  megawatts  thermal.  This  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  the  staff)  now  or 
hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  located  at  the  licensee's  site  in 
Dauphin  County,  Pennsylvania. 

U 

On  November  18, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  III  of 
Appendix  R  contains  15  subsections, 
lettered  A  through  O.  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  features  at  a 
nuclear  power  plant.  One  of  these  15 
subsections,  III.G,  is  the  subject  of  this 
exemption  request.  Specifically, 
Subsection  III.G.2b  provides  that.  "*  *  * 
where  cables  or  equipment,  including 
associated  non-safety  circuits  that  could 
prevent  operation  or  cause  maloperation 
due  to  hot  shorts,  open  circuits,  or  shorts 
to  ground,  of  redundant  trains  of 
systems  necessary  to  achieve  and 
maintain  hot  shutdown  conditions  are 
located  within  the  same  fire  area 
outside  of  primary  containment,  one  of 
the  following  means  of  ensuring  that  one 
of  the  redundant  trains  is  free  of  fire 
damage  shall  be  provided: 

b.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustible  or  fire  hazards. 
In  addition,  fire  detectors  and  an 
automatic  fire  suppression  system  shall 
be  installed  in  the  fire  area." 

By  letter  dated  May  21, 1988.  the 
licensee  requested  exemption  from  the 
requirements  of  Section  IILG.2.b  of 
Appendix  R.  as  these  requirements 
apply  to  separation  of  20-feet.  free  of 
intervening  combusbbles.  with  fire 
detection  or  suppression  capabilities,  for 
redundant  reactor  letdown  system 
values  MU-V-2A.  2B,  -3.  -4  and  -5.  The 
acceptability  of  the  exemption  request  is 
addressed  below. 

Ill 

The  purpose  of  Section  III.G.2  to 
Appendix  R  is  to  ensure  that  redundant 
components  of  safety  system,  required 
to  achieve  and  maintain  post-fire  hot 
shutdown,  are  protected  in  such  a  way 
that  at  least  one  such  component  will 


remain  free  of  damage  which  could 
prevent  the  completion  of  the  safety 
function.  One  such  means  of  protecting 
these  redundant  safety  components  is 
provided  for  in  Section  III.G.2.b.  that  is, 
separate  the  components  by  at  least  20- 
feet  without  intervening  combustibles  or 
fire  hazards,  with  a  fire  detection  and 
suppression  capability. 

At  TMI-1,  Fire  Zones  AB-FZ-4  and 
FH-FZ-1  contain  circuits  which  if 
damaged  by  fire,  could  prevent  letdown 
isolation  from  the  control  room.  Values 
MU-V-2A  and  2B,  or  MU-V-4  and  5,  or 
MU-V-3  can  be  used  to  isolate  letdown. 
Although  redundant  values  exist  which 
allow  for  letdown  isolation,  a  situation 
can  be  postulated  in  which  spurious 
opening  of  valve  MU-V-5  concurrent 
with  the  loss  of  intermediate  cooling  to 
the  letdown  coolers  could  result  in 
damage  to  the  low  pressure  portion  of 
the  letdown  system. 

Fire  Zone  AB-FZ-4  is  on  elevation 
281'  of  the  Auxiliary  Building.  Fire  Zone 
FH-FZ-1  is  on  elevation  281'  of  the  Fuel 
Handling  Building.  Both  zones  contain 
redundant  circuity  for  letdown  isolation 
valves.  In  Fire  Zone  AB-FZ-4,  circuits 
associated  with  valve  MU-V-5  are 
approximately  40  ft.  from  cable  tray^  *" 
containing  MU-V-2A  and  MU-V-2B.  In 
Fire  Zone  FH-FZ-1,  circuits  associated 
with  valve  MU-V-3  are  38  ft.  from  the  ^ 
trays  containing  MU-V-2A  and  2B 
circuits.  The  space  between  the 
redundant  valve  combinations  contains 
intervening  combustibles  in  the  form  of 
cable  trays  in  both  fire  zones. 

Both  fire  zones  contain  area  wide 
smoke  detection  which  alarms  in  the 
Control  Room.  Both  zones  are  provided 
with  area  wide  suppression  covering  the 
floor  area  and  cable  trays.  Portable  fire 
extinguishers  and  hose  reels  are 
provided  throughout  both  zones.  The 
combustible  loading  in  both  zones  is 
less  than  one  hour  in  equivalent  time  as 
compared  with  the  ASTM  E119  Time- 
Temperature  Curve. 

Fire  Zones  AB-FZ-4  and  FH-FZ-1  are 
not  in  compliance  with  Section  III.G.2  of 
Appendix  R  to  10  CFR  Part  50  since 
redundant  Letdown  Isolation  circuits  are 
not  separated  by  a  distance  of  20  feet  or 
greater  which  is  free  of  intervening 
combustibles. 

However,  both  areas  are  provided 
with  detection  and  suppression  in 
accordance  with  Section  III.G. 2  of 
Appendix  R.  The  intervening 
combustibles  between  the  redundant 
circuits  are  in  the  form  of  cables,  which 
if  ignited,  would  be  expected  to  initially 
burn  slowly  with  limited  heat  release. 
The  detection  provided  in  both  zones 
would  be  expected  to  notify  the  Control 
Room  of  any  fire  in  the  zones.  Control 
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Room  Operators  would  dispatch  the 
plant  fire  brigade  which  would  use 
available  extinguishers  and  hose  reels  to 
control  the  fire.  In  addition,  the 
automatic  suppression  provided  in  both 
zones  gives  reasonable  assurance  that  a 
fire  could  not  travel  between  redundant 
letdown  isolation  value  circuits. 
Therefore,  the  current  configuration  of 
Fire  Zones  AG-^Z-4  and  FH-FZ-1, 
including  the  installed  fire  protection 
features,  provides  a  level  of  protection 
equivalent  to  that  of  Section  III.G.2  of 
Appendix  R. 

IV 

Based  on  the  evaluation  above,  the 
level  of  protection  provided  in  Fire 
Zones  AB-FZ--4  and  FH-FZ-1  has  been 
found  to  be  equivalent  to  that  called  for 
in  Section  III.G.2  of  Appendix  R. 
Specifically,  the  intervening 
combustibles  between  redundant 
Letdown  Isolation  Value  circuits  have 
been  found  not  to  present  a  level  of 
safety  less  than  that  called  for  in 
Appendix  R. 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  60.12(a], 
that  (1)  this  exemption  as  described  in 
Section  IV  is  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security,  and 
(2)  special  circumstances  are  present  for 
this  exemption  in  that  application  of  the 
regulation  in  this  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  Part  50. 
Specifically,  the  underiying  purpose  of 
Appendix  R,  Section  III.G.2.b  is  to 
assure  that  a  suitable  complement  of 
safe-shutdown  equipment  will  be 
available,  post-fire,  to  achieve  and 
maintain  hot  shutdown  of  the  reactor. 
The  analysis  of  valves  MU-V-2A  and 
2B.  MU-V-3  and  MU-V-4  and  -5 
indicates  that  at  least  one  set  of  valves 
will  be  capable  of  performing  its  post- 
fire  shutdown  role  (i.e.  isolate  the  low- 
pressure  letdown  piping)  without 
additional  fire  protection  enhancements. 
Therefore,  the  Commission  hereby 
grants  the  exemption  request  identified 
in  Section  IV  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  44247). 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  November  1988. 


For  The  Nuclear  Regulatory  Commission. 
Steven  A  Vargi, 

Director,  Division  of  Reactor  Projects  I/II, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  88-28063  Filed  11-^-88:  8:45  am) 
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POSTAL  RATE  COMMISSION 

[Oritor  No.  806;  Docket  Na  A8»-2] 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule; 
Jack  and  Dixie  Wignall,  Petitioners; 
Dallas.  lA 

Issued  November  4, 1988. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Patti  Birge  Tyson,  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom;  W.H. 
Trey"  LeBlanc  111. 

Docket  Number  A89-2. 

Name  of  affected  Post  Office:  Dallas, 
Iowa  50062. 

Name(s)  of  Petitioner(s):  Jack  and 
Dixie  Wignall. 

Type  of  Determination:  Consolidation. 

Date  of  filing  of  Appeal  Papers: 
November  3, 1988. 

Categories  of  Issues  Apparently  Raised 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  commimity  (39  U.S.C. 
404(b)(2)(A)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5]).  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  November  18. 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

November  3. 1988,  Filing  of  Petition 
November  4, 1988,  Notice  and  order  of 
Filing  of  Appeal 


BEST  COPY  AVAILABLE 


November  28, 1988,  Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)) 

December  8, 1988,  Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b) 

December  28, 1988,  Postal  Service 
Answering  Brief  (see  39  CFR 
3001.115(c)) 

January  12, 1989,  Petitioners'  Reply  Brief 
should  Petitioners  choose  to  file  one 
[see  39  CFR  3001.115(d) 

January  19, 1989,  Deadline  for  motions 
by  any  party  requesting  oral 
argument,  llie  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.118 

March  3. 1989,  Expiration  of  120-day 
decisional  schedule  (see  39  U.S.C. 
(404(b)(5)) 

[FR  Doc  88-28088  Filed  11-6-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releass  No.  34-26247;  FOs  No.  SR-BSE- 
88-3] 

SeH-Regulatory  Organizations;  Notice 
and  Immediate  Effecthrenesa  of 
Proposed  Rule  Change  by  Boston 
Stock  Exchange,  Inc.  and  tlie  Boston 
Stock  Excfiange  Clearing  Corp. 
relating  to  an  amendment  of  tlieli 
sctwdules  of  value  and  compartaon 
charges. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  October 
19, 1988,  the  Boston  Stock  Exchange, 
Incorporated  ("BSE")  and  the  Boston 
Stock  Exchange  Clearing  Corp. 
(•'BSECC")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
as  described  in  items  I,  U,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Effective  November  1, 1988  the  fee 
schedules  have  been  amended  to 
provide  for  reduced  charges  on  trades 
less  than  1,300  shares.  The  specific 
changes  are  listed  in  Exhibit  1,  which  is 
attached  to  this  notice. 


'15U.S.C.  78s(b)ll). 

»  17  CFR  240.19b-4  (1986). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

(a)  The  BSE  and  BSECC  have 
proposed  revised  fee  schedules  that 
reduce  charges  on  trades  of  less  than 
1,300  shares.  The  purpose  of  the  revised 
schedules  is  to  encourage  members  to 
direct  additional  orderflow  to  the  BSE. 

(b)  The  basis  for  the  proposed  change 
is  Section  6  '  of  the  Act,  and  in 
particular  section  6(b)(4)  in  that  the 
reduction  of  charges  on  trades  of  less 
than  1,300  shares  is  consistent  with  the 
equitable  allocation  of  reasonable  fees 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  solicited  from  the  Fee 
Committee  of  the  Board  of  Governors 
comprised  of  representatives  of  dealer- 
specialists,  retail,  and  institutional  firms 
and,  similarly,  from  the  Executive 
Committee  which  serves  as  the  Board  of 
Governors  of  the  Clearing  Corporation 
and  from  the  Board  of  Governors  of  the 
Exchange. 

III.  Date  of  EHectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 


'  15  U.SC.  78f  (1982). 


may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  1, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

Dated:  November  3. 1988. 

Exhibit  1 — Boston  Stock  Exchange 
Fiscal  1989  Fee  Reduction 

Fee  Schedules  as  of  November  1, 1988 
Transaction  Related  Fees 

Fee  Schedule  Through  October  30.  1988 
Trade  Recording  &  Comparison 

First  2.500  Trades/Month 

$.29  per  100  shares 
Next  2.500  Trades/Month 

$.25  per  100  shares 
Next  2,500  Trades/Month 

$.15  per  100  shares 
Over  7.500  Trades/Month 

$.05  per  100  shares 
Maximum  Fee  per  Trade  Side 

$50 
Minimum  Fee  per  Trade 

None 

Value  Charges 

First  SlOM  per  Month 

$.16  per  $1,000  value 
Next  S40M  per  Month 

$.13  per  $1,000  value 
Next  $50M  per  Month 

$.10  per  $1,000  value 
Next  $100M  per  Month 


$.08  per  $1,000  value 
Next  $300M  per  Month 

$.05  per  $1,000  value 
Over  $500M  per  Month 

$.03  per  $1,000  value 
Maximum  Charge  per  Side 

$100 

Fee  Schedule  as  of  November  1,  1988 

Existing  schedule  applies  for  trades  equal 
to  or  greater  than  1,300  shares.  Revisions  are 
as  follows: 

(1)  Trades  less  than  1,300  shares— $.10  per 
Trade  Side, 

(2)  Per  trade  charge  is  applied  to  BSE 
EXECUTIONS  ONLY. 

(All  trades  will  accumulate  for  volume 
discounts.) 

Existing  schedule  applies  for  trades  equal 
to  or  greater  than  1,300  shares.  Revisions  are 
as  follows: 


Discount 

■(percent) 

(1)  Trade  Size: 

1  to  100  shares 

60 

101  to  500  shares 

501  to  700  shares 

50 
40 

701  to  1  299  shares     

30 

(2)    Discounts    apply    to 
EXECUTIONS  ONLY. 

BSE 

>  Contract  value  on  these  trades  wiH  accumulate 
for  volume  discounts. 

[PR  Doc.  88-26021  Filed  11-9-88:  8:45  am] 
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[Release  No.  34-2649;  FUe  No.  SR-DTC-«»- 
181 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  By 
The  Depository  Trust  Company 
Relating  to  International  Institutional 
Delivery  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  26, 1988,  The  Depository 
Trust  Company  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  discribed  in  Items,  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  change 

The  Depository  Trust  Company 
("DTC")  is  filing  herewith  a  proposed 
rule  change  relating  to  an  International 
Institutional  Delivery  System. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  if  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A).  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  for  the  proposed  rule 
change  is  to  provide  information  which 
is  intended  to  increase  efficiency  in 
settling  many  institutional  trades 
executed  in  foreign  (non-U.S.  or 
Canadian)  securities.  The  proposed  rule 
change  would  add  an  international 
capability  to  DTCs  existing  Institutional 
Delivery  System  that  would  permit  users 
to  accept  foreign  security  trade 
confirmation  data  from  brokers-dealers, 
distribute  ID  confirmations  to 
international  investors  and  other 
interested  parties,  provide  for  trade 
affirmation,  and  transmit  deliver/ 
receive  instructions  to  those  concerned, 
including  foreign  sub-custodians.  Trade 
settlement  would  not  take  place  in  DTC, 
but  between  foreign  sub-custodians. 

See  Exhibit  A  for  key  components  of 
the  proposed  International  Institutional 
Delivery  System. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  since  the 
proposed  rule  change  will  increase 
efficiency  in  settling  many  trades  in 
foreign  securities. 

(B)  Seif-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Memt>ers,  Participants  or  Others 

The  proposed  rule  change  was 
developed  at  the  request  of  Participants 
and  securities  industry  organizations. 
An  International  ID  steering  committee 


composed  of  industry  representatives 
developed  solutions  for  the  issues 
involved.  DTC  requested  comments  on 
the  proposed  rule  change  by 
memorandum  dated  August  26. 1988. 
One  comment  letter  was  received  which 
endorsed  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Ciiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  data  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  SR-DTC-88-18  and  should  be 
submitted  by  December  1, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

lonatban  G.  Katz, 

Secretary. 

Dated:  Novembers.  1988. 

Exliibit  A 

DTC's  International  Insitutional  Delivery 
System 

Key  components  of  IID  are  as  follows 
1.  To  accommodate  short  settlement  cycles 
in  some  markets.  IID  from  the  outset  will  be 


capable  of  processing  trade  confirmation 
data,  generating  confirms,  processing  affirms, 
and  generating  deliver/receive  isnliur.t;  jns. 
all  on  the  same  day. 

2.  Tlie  SFJXDL  (Stock  Exchange  Daily 
Official  Listing)  security  numbering  system 
will  be  strongly  recommended  for  all 
parUcipating  users.  However.  IID  initially  will 
accept  any  numbering  system  on  IID  input 
and  pass  it  through  on  all  output  (including 
confirmations)  related  to  that  trade.  Lat»>r  the 
feasibility  will  be  reviewed  of  providing  us^rs 
with  output  in  the  particular  numbering 
system  of  their  preference,  regardless  of  th* 
numbering  system  used  for  input 

3.  Computer  to  Computer  Facility  (CCF  and 
CCF II)  users  may  effect  to  receive  either  the 
existing  ID  or  ISO  (International  Standards 
Organization)  deliver/receive  instruction 
formats. 

4.  A  new  affirm  function  will  permit  the 
investment  manager  to  have  DTC  provide 
payment  and  settlement  instructions  to  the 
agent  (global  custodian). 

5.  Global  custodians  and  brokers  will 
forward  deliver/receive  instructions  to  their 
sub-custodians  to  effect  foreign  settlement. 

|FR  Doc.  88-26019  Filed  11-9-88;  8:45  am] 
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I  Release  Na  34-2646;  Fie  No.  SR-Amex- 

8S-23I 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stodc  Exdiange,  Inc.  Relating  to 
Amendment  To  Amex  Rule  205  to 
Modify  Pricing  Procedures  for  Odd-Lot 
Maricet  Orders 

Ptirsuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  18, 1988,  the 
American  Stock  Exchange,  Inc:.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  CI 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Clumge 

The  American  Stock  Exchange,  Inc.  is 
proposing  to  amend  Exchange  Rule  205 
to  require  execution  of  odd-lot  market 
orders  at  the  prevailing  Amex  quote 
with  no  odd-lot  differential  charged  to 
permit  the  acceptance  of  odd-lot  orders 
to  buy  or  sell  "at  the  close"  and  to 
provide  that  the  odd-lot  portion  of  a  Pari 
of  Round  l.ot  (PRL)  order  will  be 
executed  at  the  same  price  as  the  round 
lot  portion,  with  no  differential  charged 
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The  text  of  the  proposed  rule  change 
is  available  at  the  OfFice  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  and  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

(a)  Odd-lot  market  orders.  Amex  Rule 
205  provides  procedures  for  the 
execution  on  the  Exchange  Floor  of  odd- 
lot  orders  (orders  to  buy  or  sell  a 
security  in  an  amount  less  than  the  unit 
of  trading),  and  currently  requires  odd- 
lot  market  orders  to  be  filled  at  the  price 
of  the  first  round  lot  transaction  to  occur 
on  the  Floor  after  the  odd-lot  is  received 
at  the  trading  post.  An  odd-lot 
differential  (generally  "4  or  Vi  point, 
depending  on  the  price  of  the  stock]  may 
be  added  by  the  odd-lot  dealer  to  odd- 
lot  orders  to  buy,  or  subtracted  from 
odd-lot  orders  to  sell. 

The  Amex  is  proposing  to  amend 
Amex  Rule  205  to  require  odd-lot  market 
orders  with  no  quali^ing  notations  to  be 
executed  at  the  price  of  the  prevailing 
Amex  quotation  in  the  stock  at  the  time 
the  order  is  represented  in  the  market 
either  by  being  received  at  the  trading 
post  or  through  the  Exchange's  Post 
Execution  Reporting  system  (PER).  Buy 
or'^ers  would  be  executed  on  the  Amex 
offer  and  sell  orders  would  be  executed 
on  the  Amex  bid.  No  odd-lot  differential 
would  be  charged.  These  procedures 
would  also  apply  to  orders  to  buy  on  the 
offer  and  orders  to  sell  on  the  bid 
marked  "long".  They  would  not  apply  to 
market  orders  to  sell  "short",  which 
would  be  filled  at  the  price  of  the  next 
transaction  on  the  Floor  following 
receipt  of  the  order  at  the  trading  post  or 
through  the  PER  system  which  is  higher 
than  the  last  different  round  lot  price.  A 
differential  could  be  charged  for  such 
orders. 

(b)  Odd-lot  limit  orders/other  orders. 
No  change  is  proposed  to  the  pricing  of 


odd-lot  limit  orders  and  a  differential 
would  continue  to  be  permitted  for  such 
orders. 

Procedures  would  remain  the  same  for 
other  types  of  orders  included  in  Rule 
205.  such  as  hmit  orders  to  buy  on  the 
offer  or  sell  on  the  bid.  limit  orders 
marked  "immediate  or  cancel."  limit 
orders  "with  or  without  sale."  or  limit 
orders  to  buy  or  sell  marked  "or  on 
close." 

(c)  Openings.  All  odd-lot  market 
orders  entered  prior  to  the  opening  of 
trading  would  receive  the  opening  price, 
with  no  differential  charged. 

(d)  "At  the  close"  orders.  Rule  205 
would  be  further  amended  to  eliminate 
Rule  205(B)(2)  in  order  to  permit  the 
acceptance  of  odd-lot  orders  to  buy  or 
sell  "at  the  close."  (plus  or  minus  any 
differential).  This  is  to  conform  odd-lot 
procedures  with  procedures 
implemented  by  the  Exchange  to  permit 
Amex  specialists  to  accept  round  lot 
market  at-the-close  orders.' 

(e)  Part  of  Round  Lot  (PRL)  orders. 
Finally.  Rule  205  would  be  amended  to 
provide  that  the  odd-lot  portion  of  a  Part 
of  Round  Lot  (PRL)  order  (an  order 
consisting  of  a  round  lot  portion  and  an 
odd-lot  portion,  e.g..  an  order  of  101 
shares,  or  275  shares)  will  be  executed 
at  the  same  price  as  the  round  lot 
portion,  with  no  differential  charged, 
whether  entered  directly  with  the 
specialist  or  through  the  PER  system. 
The  Exchange  is  modifying  procedures 
for  the  entry  and  execution  of  PRL 
orders  through  the  PER  system  to 
provide  for  single  price  executions. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  fiu'thers  the  objectives  of 
Sections  6(b)(5)  and  llA(a)(l)  in 
particular  in  that  it  facilitates  the 
economically  efficient  execution  of  odd- 
lot  transactions,  which  will  result  in 
improved  execution  of  customer  orders. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  1. 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secri-tary. 

Dated:  November  3. 1988. 
|FR  Doc.  8&-26016  Filed  11-9-88;  8:45  am| 
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'  See  Securities  Exchange  Act  Release  Nos  2461() 
Dune  19. 1987)  52  KR  23909  and  253;n  (Frbruur>  10. 
19«8)  53  KR  4491. 


(Release  No.  34-26250;  File  No.  SR-OTC- 
88-161 

Self  Regulatory  Organizations; 
Depository  Trust  Company;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Concerning  Memo 
Segregation 

On  August  1. 1988.  the  Depository 
Trust  Company  ("DIC")  filed  a  proposed 
rule  change  (File  No.  SR-DTC-8ft-16). 


with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934,  ("the  Act").  15 
U.S.C.  788(b)(1).  >  On  August  22. 1988. 
the  Commission  pubHshed  notice  to 
solicit  comments  from  interested 
persons  and  granted  accelerated 
temporary  approval  of  this  proposed 
rule  change.*  No  comments  were 
received.  As  discussed  below,  the 
Commission  is  approving  this  proposal. 

I.  Description 

The  proposal  would  authorize  DTC  to 
establish  a  new  method  for  participants, 
particularly  broker-dealer  participants, 
to  segregate  customer  fully-paid-for 
securities  against  unintended  delivery 
by  creating  a  "memo"  position  within  a 
participant's  free  account.  This  "memo" 
position  allows  participants  to  protect 
from  unintended  delivery  a  designated 
quantity  of  customer  fully-paid-for 
securities  that  are  in  the  participant's 
free  account  or  may  be  received  during 
the  daily  processing  cycle.  Securities 
would  remain  in  the  memo  position  until 
the  participant  provides  DTC  with  new 
instructions  to  remove  them  from  the 
memo  position  or  until  the  participant 
reduces  the  position  by  executing 
eligible  transactions  that  are  normally 
customer  transactions.  Withdrawals-by- 
transfer,  certificates-on-demand 
withdrawals,  and  free  delivery  orders 
that  are  not  indentified  as  stock  loan  or 
stock  loan  returns  would  be  considered 
eligible  transactions  which  would  be 
used  to  reduce  the  securities  in  both  the 
memo  position  and  the  free  account 
position.* 

By  using  memo  segregation, 
participants  can  submit  instructions  on 
the  evening  of  T-l-4  to  deliver  securities 
which  they  expect  to  receive  on  T-(-5 
out  of  the  free  account  and  protect 
customer  fully-paid-for  securities  in  the 
free  account  from  delivery.  If  on  T-(-5 
there  are  not  enough  non-segregated 
securities  in  the  account  to  fill  the  order, 
the  delivery  order  will  recycle  until 
enough  non-segregated  securities  are  in 
the  account  to  fill  the  order. 

DTC  developed  the  memo  segregation 
service  to  assist  participant  broker- 
dealers  to  comply  with  Exchange  Act 
requirements  concerning  segregation  of 
customer  fully-paid  for  securities.*  This 


'15  U.S.C.  788(b)(1). 

»  See  Securities  Exchange  Act  Release  No.  26000 
(August  18, 1988).  32  FR  31947. 

'  DTC  presumes  that  these  activities  are  customer 
transactions  and,  therefore,  once  satisfied  from  a 
participant's  free  account  position,  are  no  longer 
anticipated  customer  securities  that  need 
protection. 

*  Rule  i240.15c-3  requires,  among  other  things. 
that  a  broker-dealer  obtain  and  thereafter  maintain 
possession  or  control  of  all  fully-paid-for  or  excess 


service  supplements  other  related  DTC 
account  structures  to  protect  participant 
customer  fully-paid-for  securities  from 
unrelated  or  intra-day  DTC  liens,  such 
as  segregated  accounts  and  the  conduit 
accounts.* 

DTC  has  been  operating  the  memo 
segregation  service  since  August  1988. 
under  the  terms  of  a  temporary  approval 
order."  DTC  has  informed  the 
Commission  that  during  the  pilot  period 
12  broker-dealers  used  the  service  and 
submitted  approximately  65  memo 
segregation  instructions  per  day.  DTC 
has  experienced  no  operational 
problems  with  this  service.  According  to 
DTC.  its  participants  have  not 
experienced  any  operational  problems 
with  the  service.' 

II.  DTC's  Rationale 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  action  17A(b)(3)(F)  of 
the  Act  in  that  it  is  designed  to  assure 
the  safeguarding  of  securities^ind  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency.  DTC  believes  that 
implementing  this  service  will  assist 
broker-dealers  in  complying  with 
Exchange  Act  Rule  15c3-3.  In  addition, 
DTC  states  that  the  participants  which 
have  used  this  service  during  the  pilot 
period  believe  that  it  improved  their 
ability  to  comply  with  Commission  Rule 
15c3-3  by  increasing  the  number  of 
automated  deliveries  which  can  be 
made  without  violating  the  Rule  15c3-3 
requirements. 

III.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  section 
17A(b)(3)  (A)  and  (F)  of  the  Act.  The 
Commission  also  agrees  with  DTC  that 
the  proposal  will  allow  broker-dealer 
participants  to  increase  the  number  of 
automated  deliveries  made  through  DTC 


margin  securities  held  for  the  accounts  of 
customers.  Broker-dealers  may  deposit  these 
securities  with  registered  clearing  agencies,  such  as 
DTC.  for  safekeeping. 

'  Currently,  to  protect  customer  fully-paid-for 
securities,  broker-dealers  must  segregate  customer 
fully-paid-for  securities  in  a  segregated  account 
which  prevents  these  securities  from  being  used  for 
any  transactions  while  they  are  held  in  the 
segregated  account.  Securities  in  a  segregated 
account  may  not  be  delivered  out  until  those 
securities  are  transferred  to  the  participant's  free 
account.  A  pariicipant  also  may  open  a  conduit 
account  to  receive  certain  securities  [e.g..  stock-loan 
deliveries).  A  participant  issues  instructions  to  DTC 
to  deliver  securities  out  of  this  account  rather  than 
the  participant's  free  account.  Participants  usually 
use  a  conduit  account  to  make  a  delivery  using 
securities  it  expects  to  receive  that  day. 

•  See  Securities  Exchange  Act  Release  No.  26000 
(August  16. 1988).  53  FR  31947. 

'  Telephone  conversation  between  Carl  Urist. 
Deputy  General  Counsel.  DTC  and  Cynthia  Psoras 
Staff  Attorney.  Commission.  October  IZ  1988. 


and.  at  the  same  time,  provide  broker- 
dealer  participants  with  an  additional 
tool  to  aid  them  in  protecting  customer 
fully-paid-for  securities  as  required  by 
Exchange  Act  Rule  15c3-3.  In  addition. 
DTC  has  operated  memo  segregation  for 
two  months  without  any  significant 
operational  problems.  Based  on  DTC's 
experience,  the  Commission  believes 
that  full  implementation  of  memo 
segregation  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  improve 
DTC's  ability  to  safeguard  customer 
fully-paid-for  securities  within  its 
custody  or  control. 

DTC  provides  custodial  services  for 
its  participants,  including  banks  and 
broker-dealers.  Broker-dealers  trade  for 
their  own  accounts  and  act  as 
custodians  for  customers.  Rule  15c3-3 
requires  brokers,  acting  in  a  custodial 
capacity,  to  maintain  possession  or 
control  over  such  customer  fully-paid-for 
securities. 

DTC's  custodial  services  are  one  of 
several  alternative  means  for 
participants  to  maintain  their  own  and 
customer  securities.  Other  custodial 
arragements  include:  (1)  The  retention  of 
the  physical  securities  in  the  broker- 
dealer's  vault;  (2)  a  custodial 
arrangement  with  a  custodial  bank  or 
another  broker-dealer  and  (3)  an 
arrangement  with  other  registered 
depositories.  DTC  has  no  way  of 
knowing  which,  if  any.  securities  in  its 
possession  or  control  represent 
customer  fully-paid-for  securities. 
Moreover,  under  section  8(c)  of  the  Act 
and  Rule  8c-l(g)  thereunder.  DTC  is 
luider  an  obligation  to  deliver  fully-paid- 
for  seciuities  to  its  participants. 

The  Commission  believes  that  memo 
segregation  provides  a  useful  aid  to 
broker-dealers  in  managing  their 
depository  accounts  and  their  inventory 
controls  to  assure  possession  or  control 
of  customer  fully-paid-for  securities. 
Before  DTC  offered  the  memo 
segregation  enhancement,  participants 
protected  customer  fully-paid-for 
securities  from  delivery  by  placing  them 
in  a  separate  account  or  sub-account. 
When  a  participant's  customers  wanted 
to  transfer  these  securities,  the 
participant  was  required  to  take  the 
additional  step  of  transferring  the 
securities  into  his  free  account  before 
the  securities  could  be  delivered  out  of 
the  account.  The  Commission  believes 
that  memo  segregation  provides 
participants  with  more  flexibility, 
eliminates  the  need  for  additional 
transfers  to  protect  customer  fully-paid- 
for  securities  within  the  participant's 
free  account,  and  allows  for  automated 
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deliver  orders  to  be  executed  through 
DTC. 

rv.  Condusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and.  in 
particular,  section  17A. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b')(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
88-16)  be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

Dated:  November  3. 1988. 
(FR  Doc.  88-26017  Filed  ll-ft-88:  8:45  am) 
eauNG  cooE  nio-oi-M 


[Release  No.  34-26242;  File  No.  SR-NASO- 
88-29] 

SeH-Regulatory  Organizationr, 
National  Association  of  Securities 
Dealers,  Inc^  Notice  of  Proposed  Rule 
Change  Concerning  Amendments  to 
ttie  NASO  Code  of  Artiitration 
Procedure 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  July  1. 1988,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change,  and  two 
amendments  thereto,  filed  on  September 
19. 1988  and  October  7, 1988,  as 
described  in  Items  1. 11.  and  in  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  OrganizatioD's 
Statemmit  of  the  Terms  of  Subetance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Part  II 
section  10,  and  Part  III,  sections  13,  21, 
23.  25,  32,  37,  and  43  and  to  establish  a 
new  section  45  of  the  NASD  Code  of 
Arbitration  Procedure  (the  "Code")  to 
improve  the  efficiency  of  its  arbitration 
process,  to  extend  the  benefits  of 
simplified  arbitration  procedures  to 
industry  controversies  involving  not 
more  than  $10,000;  to  expedite  tfie 
service  of  pleadings  in  arbitration 
proceedings;  to  provide  additional 
information  concerning  arbitrators' 
background  to  parties  to  arbitration 
proceedings;  to  codify  the  affirmative 
disclosure  obligations  of  arbitrators;  to 
require  that  parties  pay  deposits  upon 


the  Filing  of  counterclaims,  cross-claims, 
and  third-party  claims;  to  improve  pre- 
hearing processes  and  provide  for  pre- 
hearing conferences;  to  require  that  a 
verbatim  record  of  proceedings  be  kept; 
to  establish  a  separate  fee  schedule  for 
industry  and  clearing  controversies;  to 
establish  a  surcharge  for  proceedings 
handled  on  an  expedited  basis  at  the 
request  of  the  parties  or  pursuant  to 
court  order  and  to  clarify  the  authority 
of  arbitrators  or  the  Director  of 
Arbitration  to  assess  fees  and  costs  or 
to  refund  deposits.* 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  lax,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  in 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  A  Uniform  Arbitration  Code  (the 
"Uniform  Code")  has  been  developed  by 
the  Securities  Industry  Conference  on 
Arbitration  ("SICA"),  which  is 
composed  of  representatives  of  the 
NASD,  nine  other  self-regulatory 
organizations,  four  public  members,  and 
the  Securities  Industry  Association.  The 
Uniform  Code,  as  implemented  by  the 
various  self-regulatory  organizations, 
has  established  throughout  the 
securities  industry  a  uniform  system  of 
arbitration  procedures.  The  proposed 
changes  to  sections  21,  23,  25  (with  the 
exception  of  section  25(c]),  32,  33  and  37 
are  intended  to  conform  the  provisions 
of  the  Code  to  amendments  to  the 
Uniform  Code  approved  by  SICA  on 
May  24, 198& 

The  proposed  changes  to  section  10 
and  the  new  proposed  section  45,  while 
not  constituting  a  part  of  the  Uniform 
Code,  were  recommended  by  the  NASD 
National  Arbitration  Committee  and 
were  approved  for  filing  by  the  NASD's 
Board  of  Governors  on  May  10, 1988. 


'  Because  of  the  nature  of  this  proposed  rule 
change  and  the  fact  that  some  arbitration 
proceedings  are  already  pending,  the  NASD  has 
proposed  specific  dates  of  effectiveness  for  the 
various  sections  of  the  Code  being  amended.  See 
infra  Item  III  of  this  Notice. 


In  general,  the  proposed  rule  changes 
are  intended  to  unprove  the  efficiency  of 
the  arbitration  process;  to  extend  the 
benefits  of  simplified  arbitration 
procedures  to  industry  controversies 
involving  not  more  that  $10,000;  to 
expedite  the  service  of  pleadings  in 
arbitration  proceedings;  to  provide 
additional  information  concerning 
arbitrators'  backgrounds  to  parties  to 
arbitration  proceedings;  to  codify  the 
affirmative  disclosure  obligations  of 
arbitrators;  to  require  that  parties  pay 
deposits  upon  the  filing  of 
counterclaims,  cross-claims,  and  third- 
party  claims:  to  improve  prehearing 
discovery  processes  and  provide  for  pre- 
hearing conferences;  to  require  that  a 
verbatim  record  of  proceedings  be  kept; 
to  establish  a  separate  fee  schedule  for 
industry  and  clearing  controversies;  to 
establish  a  surcharge  for  proceedings 
handled  on  an  expedited  basis  at  the 
request  of  the  parties  or  pursuant  to 
court  orden  and  to  clarify  the  authority 
of  arbitrators  or  the  Director  of 
Arbitration  to  assess  fees  and  costs  or 
to  refund  deposits. 

(1)  Simplified  Industry  Arbitration. 
Section  10  of  the  Code  currently  permits 
disputes  between  or  among  members  or 
associated  persons  involving  a  dollar 
amount  not  exceeding  $5,000,  exclusive 
of  attendant  costs,  to  be  considered 
under  simplified  industry  arbitration 
procedures.  In  order  to  extend  the 
benefits  of  these  procedures  to  a  greater 
number  of  cases,  the  proposed  rule 
change  would  increase  the  current 
$5,000  limit  to  $10,000.  This  proposed 
rule  change  would  be  consistent  with 
current  provisions  applicable  in 
customer  disputes. 

(2)  Simplified  Arbitration.  Section  13 
of  the  Code  currently  requires  that  all 
pleadings,  including  claims,  answers, 
and  thi^-party  claims,  be  filed  with  the 
Director  of  Arbitration,  who  in  turn 

,    serves  all  parties  to  a  proceeding  with  a 
copy  of  each  pleading.  Consistent  with 
procedures  utilized  by  the  Commodity 
Futures  Trading  Commission  in 
reparation  proceedings  and  the 
American  Arbitration  Association,  it  is 
proposed  that  the  simplified  arbitration 
provisions  of  the  Code  be  amended  to 
eliminate  NASD  responsibility  for 
service  of  pleadings  subsequent  to  the 
filing  of  a  Claim  (the  initial  pleading  in 
any  proceeding).  The  NASD  arbitration 
staff  would  continue  to  serve  all  initial 
claims,  but  the  parties  would  be 
required  to  serve  each  other  and  the 
NASD  by  the  means  prescribed  in 
proposed  section  25(c)  with  a  copy  of  all 
subsequent  pleadings.  This  modification 
would  substantially  reduce  delays 
experienced  in  the  initial  stages  of  a 


case,  resulting  in  improvements  in  case 
administration  and  speedier  resolution 
of  claims. 

(3)  Notice  of  Selection  of  Arbitrators. 
Section  21  of  the  Code  mandates 
disclosure  of  only  the  names  and 
business  affiliations  of  arbitrators.  In 
order  to  provide  the  parties  with  more 
extensive  information  concerning  the 
arbitrators'  backgrounds,  it  is  proposed 
that  employment  histories  of  arbitrators 
for  the  past  ten  years,  as  well  as 
information  disclosed  pursuant  to 
section  23,  be  made  available  to  parties 
at  least  eight  business  days  prior  to  the 
date  of  an  initial  hearing  session. 

(4)  Disclosures  Required  by 
Arbitrators.  Upon  appointment  to  the 
NASD  National  Arbitration  Pool,  each 
potential  NASD  arbitrator  receives  a 
copy  of  the  American  arbitration 
Association/American  Bar  Association 
Code  of  Ethics  for  Arbitrators,  which  set 
forth  their  obligation  to  inform  the 
parties  of  any  confiicts  of  interest  which 
may  impair  their  ability  to  render  an 
impartial  award.  The  proposed 
amendment  to  section  23  of  the  Code  is 
intended  to  reinforce  the  obligation  or 
arbitrators  regarding  the  ftill  range  of 
disclosures  which  they  would  be 
required  to  make  to  parties  in 
arbitration  proceedings.  The  proposed 
amendments  codify  the  arbitrator's 
continuing  obligation  to  disclose  matters 
which  may  indicate  the  appearance  or 
existence  of  partiality  or  bias. 

(5)  Initiation  of  Proceedings.  Section 
25  of  the  Code  currently  requires  that  all 
proceedings,  including  claims,  answers, 
third-party  claims,  and  cross-claims,  be 
filed  with  the  Director  of  Arbitration, 
who  in  turn  serves  all  parties  to  a 
proceeding  with  a  copy  of  each 
pleading.  Consistent  with  procedures 
utilized  by  the  Commodity  Futures 
Trading  Commission  in  reparation 
proceedings  and  the  American 
Arbitration  Association,  it  is  proposed 
that  the  Code  be  amended  to  eliminate 
NASD  responsibility  for  service  of 
pleadings  subsequent  to  the  filing  of  a 
Claim,  the  initial  pleading  in  any 
proceeding.  The  NASD  arbitration  staff 
would  continue  to  analyze  and  serve  all 
initial  claims,  but  the  parties  would  be 
required  to  serve  each  other  and  the 
NASD  with  a  copy  of  all  subsequent 
pleadings.  This  modification  would 
substantially  reduce  delays  experienced 
in  the  initial  stages  of  a  case,  and  would 
result  in  improvements  in  case 
administration.  This  change  is  identical 
to  that  in  revised  section  13  for 
simplified  arbitration. 

(8)  General  Provisions  Governing  Pre- 
Hearing  Proceedings.  Proposed  section 
32  of  the  Code  continues  the  current 
practice  of  encouraging  the  parties  to 
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exchange  documents  and  information 
prior  to  the  first  hearing  date  and  allows 
the  arbitrators  to  rule  upon  disputes 
between  the  parties  regarding  what 
documents  must  be  produced.  This 
section  also  provides  that  the  Director  of 
Arbitration  may  appoint  a  single 
presiding  person  or  arbitrator  to  conduct 
pre-hearing  conferences  or  may  appoint 
a  single  arbitrator  on  a  hearing  panel  to 
resolve  pre-hearing  issues  between  the 
parties  and  make  decisions  to  expedite 
the  proceedings.  Such  issues  would  be 
decided  upon  the  parties'  written 
submissions  or.  in  the  discretion  of  the 
arbitrator,  after  a  hearing.  The  arbitrator 
would  be  empowered  to  act  on  behalf  of 
the  entire  panel  to  "issue  subpoenas, 
direct  appearances  of  witnesses  and 
production  of  documents,  set  deadlines 
for  compliance,  and  issue  any  other 
ruling  which  will  expedite  the 
arbitration  proceedings."  Proposed 
section  32(c)  is  similar  to  New  York 
Stock  Exchange  Arbitration  Rule  638 
which  mandates  the  pre-hearing 
exchange  of  documents  intended  to  be 
used  in  the  party's  direct  case  at  the 
hearing.  The  foregoing  provisions 
address  many  of  the  major  criticisms  of 
the  arbitration  process  and  would  serve 
to  reduce  delays  occasioned  by  failure 
of  parties  to  comply  with  document 
exchange  requirements  prior  to  the  date 
of  the  initial  hearing. 

(7)  Subpoenas  and  Power  to  Direct 
Appearances.  Proposed  section  33  of  the 
Code  consohdates  current  sections  32(a) 
and  33.  which  deal  with  the  power  of 
arbitrators  and  counsel  to  issue 
subpoenas  as  provided  by  applicable 
law.  and  empower  arbitrators  to  direct 
the  appearance  of  any  person  employed 
or  associated  with  any  member  of  the 
NASD  and  to  direct  the  production  of 
any  records  in  the  possession  or  control 
of  such  persons.  Proposed  section  33(a) 
would  also  require  that  notice  of  the 
issuance  of  all  subpoenas  be  given  to  all 
parties  to  a  proceeding. 

(8)  Record  of  Proceedings.  Section  37 
of  the  Code  currentiy  does  not  require 
that  a  record  of  a  proceeding  be  kept.  As 
a  matter  of  practice,  the  NASD  tape 
records  all  arbitration  hearings. 
Consistent  with  the  Uniform  Arbitration 
Code  adopted  by  SICA.  the  proposed 
section  would  require  that  a  record  be 
kept  in  all  proceedings.  The  proposed 
rule  would  expressly  authorize  the 
practice  of  tape  recording  hearings. 
Parties  seeking  the  transcription  of 
proceedings  would  bear  the  costs  of 
such  transcription  unless  the  arbitrators 
directed  otherwise,  and  arbitrators 
would  also  be  authorized,  on  their  own 
motion,  to  direct  that  a  record  be 
transcribed. 


(9)  Schedule  of  Fees  for  Customer 
Disputes.  Section  43  of  the  Code 
currently  does  not  require  parties 
prosecuting  counterclaims,  cross-claims, 
or  third  party  claims  to  make  deposits 
upon  the  assertion  of  such  claims, 
although  such  deposit  is  required  of 
claimants.  In  order  to  equalize  the 
obligations  of  all  those  experiencing  the 
benefits  of  the  arbitration  process,  the 
proposed  rule  would  require  parties 
prosecuting  counterclaims,  cross-claims, 
or  third  party  claims  to  make  deposits. 
By  requiring  such  parties  to  make 
deposits,  and  by  virtue  of  the  fact  that 
all  forum  fees  may,  in  appropriate 
circumstances,  be  assessed  by  the 
arbitrators  against  a  single  non- 
prevailing  party,  the  potential  fees 
which  a  losing  party  might  be  ordered  to 
pay  at  the  conclusion  of  an  arbitration 
proceeding  might  be  substantially 
increased.  The  rule  also  codifies  an 
administrative  definition  which  has 
been  applied  in  cases  filed  with  the 
NASD  since  January  1987,  by  defining  a 
"hearing  session"  as  any  meeting 
between  the  parties  and  an  arbitrator, 
including  pre-hearing  conferences  with 
an  arbitrator,  which  lasts  four  hours  or 
less.  Further,  the  rule  gives  notice  to  the 
parties  of  the  maximum  amoimt  of 
forimi  fees  which  they  may  reasonably 
expect  to  have  assessed  against  them, 
and  clarifies  the  authority  of  the 
arbitrators  to  assess  fees  and  costs, 
which  include  but  are  not  limited  to 
costs  associated  with  arbitrator  travel, 
the  production  of  documents,  the 
appearances  of  witnesses,  the 
preparation  of  a  written  record  of  the 
proceedings  and  the  rental  of  a  hearing 
room  if  the  parties  do  not  avail 
themselves  of  an  available  NASD 
hearing  room. 

The  change  in  the  definition  of  hearing 
session  referred  to  above  was  adopted 
to  correct  a  disparity  between  forum 
fees  assessed  by  the  New  York  Stock 
Exchange  ("NYSE")  Arbiti-ation 
Department  and  those  assessed  by  the 
NASD  Arbiti-ation  Department.  The 
definition  set  forth  in  the  proposed  rule 
change  also  encourages  more  efficient 
use  of  arbitration  resources  by 
effectively  increasing  the  forum  costs  in 
longer  proceedings,  thus  discouraging 
lack  of  pre-hearing  preparation  and 
other  dilatory  practices. 
Notwithstanding  the  possible  increase  in 
the  total  amount  of  forum  fees  which 
may  be  assessed  by  arbitrators  as  a 
result  of  the  foregoing  definitional 
change,  it  is  expected  that  revenues 
from  the  assessment  of  fees  and  costs 
will  continue  to  cover  only  a  fraction  of 
the  operational  costs  of  the  NASD 
Arbitration  Department.  Fees  collected 
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from  parties  to  NASD  arbitrations 
covered  7  percent  of  the  Arbitration 
Department's  expenses  in  FY  1985;  25 
percent  of  such  expenses  in  FY  1986; 
and  9.4  percent  of  such  expenses  in  FY 
1987. 

(10)  Schedule  of  Fees  for  Industry  and 
Clearing  Controversies.  The  NASD  does 
not  currently  maintain  a  separate  fee 
schedule  pertaining  to  industry  and 
clearing  controversies.  Like  the  separate 
schedule  of  fees  for  industry 
controversies  established  under  New 
York  Stock  Exchange  Arbitration  Rule 
632,  proposed  section  45  of  the  Code 
would  establish  a  separate  schedule 
setting  forth  the  amounts  which  must  be 
deposited  with  the  NASD  in  industry  or 
clearing  controversies  which  are 
required  to  be  submitted  to  arbitration 
before  the  NASD  as  set  forth  in  section  8 
of  the  Code.  The  proposed  rule 
incorporates  the  procedural  structure  of 
proposed  section  43.  with  the  addition  of 
a  proposed  subparagraph  (h) 
establishing  a  non-refundable  surcharge 
of  $5,000  payable  in  industry  or  clearing 
controversies  requiring  expedited 
hearings.  Expedited  hearings  have  been 
held  at  the  request  of  the  parties  or 
pursuant  to  a  court  order  binding  on  the 
parties  in  cases  in  which  ongoing  or 
Irreparable  harm  has  been  alleged  for 
violations  of  employment  agreements, 
covenants  not  to  compete,  use  of 
customer  lists  or  other  proprietary 
information,  and  other  controversies 
between  registrants  in  the  securities 
industry.  The  NASD  has  incurred 
certain  additional  administrative  costs 
associated  with  industry  proceedings 
which,  pursuant  to  court  order  or  by 
agreement  of  the  parties,  have  required 
expedited  processing  on  the  part  of  the 
arbitration  staff  and  arbitrators.  These 
costs  have  included  increased  staff  and 
arbitrator  time  and  effort  necessary  to 
schedule,  administer,  hear,  and  decide 
such  proceedings  on  an  expedited  basis, 
as  well  as  incidental  costs  resulting  from 
the  rescheduling  or  delay  of  other 
regularly  scheduled  cases.  A  non- 
refundable surcharge  of  $2,500  proposed 
in  subparagraph  (h)  would  be  asessed 
against  all  claimants,  collectively,  and 
all  respondents,  collectively,  since 
expedited  proceedings  occur  as  a  result 
of  the  request  and  agreement  of  the 
parties  or  pursuant  to  a  court  order 
binding  on  all  parties.  The  proposed 
surcharge  would  thus  be  assessed 
against  those  persons  experiencing  the 
benefits  of  expedited  consideration. 

(b)  The  NASD  believes  the  proposed 
rule  change  is  consistent  with  sections 
15A(b)  (5)  and  (8)  of  the  Act.  which 
require  the  rules  of  the  NASD  to  provide 
for  the  equitable  allocation  of 


reasonable  dues.  fees,  and  other  charges 
among  members  and  Issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls, 
and  to  promote  just  and  equitable 
principles  of  trade,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and,  in  general,  protect 
investors  and  the  public  interest,  in  that 
the  proposed  rule  change  will  facilitate 
the  arbitration  process  in  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in 
furthemance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  NASD  has  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

III.  Date  oi  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Conunissioo  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such  Inger 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Specifically,  the  NASD  proposes  to 
make  effective  sections  21.  23.  32.  37  and 
45  upon  Commission  approval  of  this 
proposed  rule  change  (except  for 
counterclaims  and  third  party  claims 
that  were  prevlosly  filed).  The  proposed 
provisions  of  sections  13  and  25  will 
only  apply  to  cases  filed  after 
Commission  approval  of  the  proposed 
rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  The 
Commission  encourages  comment  on  an 
aspect  of  the  proposed  rule  change, 
including  the  proposed  effective  dates. 
In  addition  the  Commission  requests 
specific  comment  as  follows: 

The  proposed  rule  change  represents 
significant  modifications  in  the  current 
rules  for  arbitration  proceedings 


administrated  by  the  NASD.  On 
September  10. 1987,  the  Commission 
wrote  to  SICA.  ofwhich  the  NASD  is  a 
member,  in  order  to  request  that  it 
consider  a  wide  range  of  changes  to  its 
Uniform  Code  of  Arbitration.  Since  that 
time.  SICA  has  developed  new  rules  to 
respond  to  many  of  the  issues  raised  in 
the  Commission's  letter.  Proposed 
amendments  to  four  sections  of  the 
Code  contained  in  this  filing  respond  to 
issues  raised  in  the  September  10. 1987, 
letter.  Accordingly,  it  is  with  particular 
interest  that  the  Commission  solicits 
comment  on  the  amendment  sto  those 
four  sections,  sections  21,  23,  32,  and  37. 
dealing  ith  the  discolsure  of  arbitrator 
biographical  information  and  potential 
conflicts  of  interest,  the  discovery 
process  and  thepreservation  of  a 
recored.*  Comment  is  sought  as  to 
whtether  these  proposed  rule  changes 
will  appropriately  protect  investors  and 
the  public.  In  particular,  proposed 
section  32.  concerning  prehearing 
proceedings,  does  not  explicitly  provide 
for  the  taking  of  depositions.  Rather,  the 
section  permits  arbitrators  to  issue  any 
ruling  which  will  expedite  the 
arbitrations  proceedings.  The 
Commission  understands  this  to  include 
the  ability  to  order  depositions. 
Comments  is  specifically  solicited  as  to 
whether  "expediting  the  proceedings" 
would  cover  appropriate  reasons  for 
ordering  depositions.  Should  a  party  be 
able  to  have  the  arbitrators  order 
depositions  in  a  particular  cae  if  he  can 
demostrate  to  them  that  a  deposition  is 
necessary  to  develop  his  case  or  that  he 
cannot  obtain  equivalent  informatln 
from  documents  alone?  Would  these 
reasons  come  within  the  language  of 
proposed  section  32? 

In  addition,  comment  is  specifically 
solicited  on  the  proposed  amendments 
to  sections  43  and  45  of  the  Code.  These 
sections  change  the  definiton  of  a 
"hearing  session"  from  a  full  day  of 
hearings  to  a  four  hours  period,  assess 
forum  fees  against  counter,  cross  and 
third-party  claimants,  specify  costs  that 
may  be  assessed  against  parties,  and 
add  a  non-refundable  fee  of  $5,000  to 
certain  intra-industry  disputes.  The 
combined  effect  of  these  changes  has 
the  potential  to  increase  material  the 
fees  and  costs  that  could  be  assessed  by 
the  arbitrators  against  a  single  party  to 
an  arbitration  proceeding.  Comment  is 


«  The  NASD  is  caurenlly  pceparing  to  submil  lo 
the  Commi»»ion.  in  a  separate  filing  proposed  new 
rules  that  aet  out  gaideline*  for  public  arbitrators. 
Commentators  will  be  able  lo  snbmit  commenls  on 
those  and  other  aubiects  covered  int  he  September 
10.  1987.  letter  to  SICA  when  those  rules  are 
proposed  and  published  for  public  comment. 


solicited  on  whether  such  fees  and 
charges  are  reasonable. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubHc  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASE>-88-29  and  should  be  submitted 
by  December  1. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regiilation.  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Jonathao  G.  Katz, 
Secretary., 

Dated:  November  2, 1988. 
|FR  Doc.  88-26018  Filed  ll-«-88;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


(Release  No.  34-26248;  FHe  Na  SR-NASO- 

B8-19] 

Self-Regulation  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Extension  of  Public 
Comment  Period  of  Proposed  Rule 
Change  To  Create  an  OTC  Bulletin 
Board  Display  Service 

On  }une  9. 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  a  proposed  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l)  and  Rule  19b-4 
thereunder,  to  establish  a  quotation 
service,  the  OTC  Bulletin  Board  Display 
Service,  for  OTC  securities  that  are  not 
Included  in  the  NASDAQ  System  nor 
listed  on  a  national  securities  exchange. 
Notice  of  the  proposed  rule  change  was 
provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  25949,  July  28. 
1988)  and  by  publication  in  the  Federal 
Register  (53  FR  29096.  August  2, 1988). 

The  NASD  originally  consented  to  an 
extension  of  the  period  for  public 
comment  on  the  proposed  rule  change 
for  forty-five  days,  until  October  7. 


1988,  >  and.  on  October  14  and  October 
28, 1988.  consented  to  additional 
extensions  on  the  comment  period,  until 
November  4. 1988.' 

The  Commission  hereby  extends  the 
period  for  public  comment  on  the 
proposed  rule  change  until  November  4, 
1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  3, 1986. 

lonatfaan  G.  Katz. 

Secretary. 

[FR  Doc.  88-26015  Filed  11-9-88:  8:45  am] 

BILUNG  CODE  W10-01-M 


[Retease  No.  3&-24740] 

Filings  Under  ths  Pulilic  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  3. 1988. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  Ail  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
apphcation(s)  and/or  declaration(s)  and 
any  amendment(8)  thereto  is/are 
available  for  public  inspection  through 
the  Conmilssion's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  28, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  'by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 


'  See  letter  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission,  from  Frank  ). 
Wilson.  Executive  Vice  President  and  General 
Counsel.  NASD,  dated  August  22. 1968. 

*  See  letters  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Conunission,  from  Robert 
E.  Aber.  Vice  President  and  Deputy  General 
Counsel.  Corporate  Subsidiaries,  dated  October  14. 
1988.  and  October  28. 1988. 


Massachusetts  Electric  Company  (70- 
7409) 

Massachusetts  Electric  Company 
("Company"),  25  Research  Drive, 
Westborough.  Massachusetts  01582,  a 
subsidiary  of  New  England  Electric 
System,  a  registered  holding  company, 
has  filed  a  post-effective  amendment  to 
its  apphcation-dedaratioo  pursuant  to 
sections  6(a),  7, 9(a).  10.  and  12(c)  of  the 
Act  and  Rules  42  and  50  thereunder. 

By  order  in  this  proceeding,  dated 
October  9. 1987  (HCAR  No.  24473),  the 
Company  was  authorized  to  issue  and 
sell  through  June  30, 1989,  one  or  more 
series  of  first  mortgage  bonds  ("Bonds") 
in  an  aggregate  principal  amotmt  not 
exceeding  $100  million.  To  date  the 
Bonds  have  not  been  sold.  The 
Company  seeks  to  amend  the  terms  and 
conditions  of  the  first  mortgage  bonds  in 
the  following  manner.  It  is  proposed  to 
update  the  restriction  on  common  stock 
dividends  or  other  distributions  to  be 
contained  in  the  Company's  Indenture 
relating  to  the  Bonds.  The  updated 
restriction  will  provide  that  so  long  as 
any  the  Bonds  shall  be  outstanding,  the 
Company  will  not  declare  or  pay  any 
dividend  or  make  any  other  distribution 
on,  or  purchase  or  otherwise  acquire  for 
value,  any  shares  of  its  common  stock  at 
anytime  outstanding  (other  than  by  way 
of  stock  dividends  or  when  an  equal 
amoimt  of  cash  is  received  concurrenUy 
as  a  capital  contribution  or  from  the  sale 
of  common  stock),  if  the  cumulative 
aggregate  amoimt  of  such  dividends, 
distributions,  purchases,  and 
acquisitions  (at  cost)  declared  or 
effected  subsequent  to  the  issuance  of 
that  series  of  the  Bonds  exceeds  the  Net 
Income  of  the  Company  (as  defined  in 
the  Original  Indenture)  subsequent  to 
that  date,  less  the  ag^^gate  amount  of 
all  dividends  paid  or  declared  on  the 
preferred  sto<Jc  of  the  Company  during 
such  period,  plus  an  amoimt 
approximately  equal  to  the  annual 
dividend  pay'ments  on  the  outstanding 
preferred  stock  and  common  stock  of 
the  Company,  plus  such  additional 
amount  as  may  be  authorized  or 
approved  upon  apphcation  of  the 
Company  to  the  Commission,  or  by  any 
successor  conunission  thereto  under  the 
Act 

Appalachian  Power  Company,  et  al.  (7(^ 
7549) 

Appalachian  Power  Company, 
Columbus  Southern  Power  Company. 
Kentucky  Power  Company  and  Ohio 
Power  Company  ("Applicants"),  all  in 
care  of  American  Electric  Power  Service 
Corporation,  1  Riverside  Plaza. 
Columbus,  Ohio  43215,  public  utility 
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subsidiaries  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  have  Hied  an  application 
pursuant  to  sectons  9(a]  and  10  of  the 
Act. 

Applicants  request  authority  to  lease 
to  one  or  more  nonassociated 
companies  up  to  50%  of  the  capacity  of  a 
fiber  optics  system,  which  they  are 
planning  to  build  between  Columbus, 
Ohio  and  Roanoke,  Virginia  for  internal 
communications  needs.  Such  system 
will  consist  of  20  fibers  and  once  in 
operation.  Applicants  will  immediately 
require  the  use  of  10  of  these  fibers. 
Applicants  also  expect  to  utilize  the 
remaining  10  fibers  in  the  foreseeable 
future  and  have  decided  to  build  the 
entire  system  now,  because  it  is  less 
costly  than  constructing  such  a  system 
in  two  separate  stages,  particularly  over 
the  mountainous  terrain  between 
Columbus  and  Roanoke. 

Louisiana  Power  ft  Light  Company  (70- 
7553) 

Louisiana  Power  &  Light  Company 
("LP&L").  142  Delaronde  Street,  New 
Orleans,  Louisiana  70114,  a  wholly 
owned  electric  utility  subsidiary  of 
Middle  South  Utilities,  Inc.,  a  registered 
holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  8(a).  7,  9(a)(1),  10  and  12(c)  of 
the  Act  and  Rules  42  and  50(a)(5) 
thereunder. 

LP&L  seeks  authorization  to  issue  and 
sell  not  more  than  $350,000,000  principal 
amount  of  its  First  mortgage  bonds 
("Bonds")  to  be  issued  in  one  or  more 
new  series  from  time  to  time  not  later 
than  December  31, 1989. 

LP&L  further  proposes  to  issue  and 
sell,  from  time  to  time  not  later  than 
December  31, 1989,  one  or  more  new 
series  of  its  preferred  stock,  cumulative, 
of  either  $25  par  value  or  $100  par  value 
(collectively,  the  "Stock"),  the  total 
aggregate  par  value  of  shares  of  those 
new  series  of  the  Stock  may  not  exceed 
$100,000,000.  LP&L  may  determine  that 
the  terms  of  the  Stock  should  provide  for 
an  adjustable  dividend  rate  thereon  to 
be  determined  on  a  periodic  basis, 
subject  to  specified  maximum  and 
minimum  rates,  rather  than  a  fixed 
dividend  rate. 

LP&L  also  proposes  to  acquire  through 
tender  offers  or  otherwise  certain  of  its 
outstanding  securities  at  any  time,  or 
from  time  to  time,  prior  to  December  31. 
1990.  including  (1)  up  to  $340,000,000 
aggregate  principal  amount  of  its 
outstanding  first  mortgage  bonds;  and 
(2)  up  to  $211,000,000  of  one  or  more  of 
series  of  its  outstanding  preferred  stock. 

LP&L  has  requested  an  exception, 
pursuant  to  Rule  50(a)(5],  from  the 
competitive  bidding  requirements  of 


Rule  50  (b)  and  (c)  so  that  it  can 
undertake  negotiations  with  respect  to 
the  issuance  and  sale  of  the  Bonds  and 
the  Stock.  LP&L  may  proceed  to 
negotiate  the  terms  of  the  Bonds  and  the 
Stock. 

Mississippi  Power  &  Light  Company  (7&- 
7554) 

Mississippi  Power  &  Light  Company 
("MP&L").  P.O.  Box  1640,  Jackson, 
Mississippi  39215-1640,  a  subsidiary  of 
Middle  South  Utilities,  Inc.,  a  registered 
holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  6(a),  &,  9(a)(1),  10.  and  12(c)  of 
the  Act  and  Rules  42  and  50(a)(5) 
thereunder. 

MP&L  proposes  to  issue  and  sell,  in 
one  or  more  new  series  at  one  time  or 
from  time  to  time  not  later  than 
December  31, 1989,  not  more  than 
$100,000,000  principal  amount  of  its 
general  and  refunding  mortgage  bonds 
("G&R  Bonds").  MP&L  is  currently 
authorized  to  issue  and  sell  through 
December  31, 1988,  up  to  $150,000,000 
aggregate  principal  amount  of  its  G&R 
Bonds.  $75,000,000  of  which  currently 
remains  unsold  ("Remaining  G&R 
Bonds").  The  $100,000,000  of  G&R  Bonds 
which  is,  in  part,  the  subject  of  this 
apphcation-declaration  includes  the 
Remaining  G&R  Bonds;  if  MP&L  issues 
and  sells  any  of  the  Remaining  G&R 
Bonds,  the  authorized  principal  amount 
of  the  G&R  Bonds  would  be  reduced  by 
an  amount  equal  to  the  principal  amount 
of  the  Remaining  G&R  Bonds  sold. 

MP&L  further  proposes  to  issue  and 
sell,  at  one  time,  or  from  time  to  time, 
not  later  than  December  31, 1989,  one  or 
more  new  series  of  its  preferred  stock, 
cumulative,  $100  Par  Value,  in  an 
aggregate  amount  not  to  exceed 
$37,500,000  ("Stock")  MP&L  may 
determine  that  the  terms  of  the  Stock 
should  provide  for  an  adjustable 
dividend  rate  thereon  to  be  determined 
on  a  periodic  basis,  subject  to  specified 
maximum  and  minimum  rates,  rather 
than  a  fixed  dividend  rate. 

MP&L  also  proposes  to  acquire,  at  any 
time,  or  from  time  to  time,  prior  to 
December  31, 1990,  by  means  of  tender 
offer,  or  otherwise,  prior  to  their 
respective  maturities,  certain  of  its 
outstanding  securities,  including  (1)  up 
to  $100,000,000  aggregate  principal 
amount  of  its  outstanding  first  mortgage 
bonds;  and  (2)  up  to  $100,000,000 
aggregate  par  value  of  its  outstanding 
preferred  stock. 

MP&L  has  requested  an  exception, 
pursuant  to  Rule  50(a)(5),  from  the 
competitive  bidding  requirements  of 
Rule  50  (b)  and  (c)  so  that  it  can 
undertake  negotiations  with  respect  to 
the  issuance  and  sale  of  the  Bonds  and 


the  Stock.  MP&L  may  proceed  to 
negotiate  the  terms  of  the  Bonds  and  the 
Stock 

System  Energy  Resources,  Inc.,  et  at. 
(70-7570) 

System  Energy  Resources,  Inc. 
("SERI").  One  Jackson  Place,  188  East 
Capitol  Street,  Jackson,  Mississippi 
39201,  Arkansas  Power  &  Light 
Company  ("AP&L").  425  West  Capitol 
Street,  Little  Rock,  Arkansas  72203,  and 
Louisiana  Power  &  Light  Company 
("LP&L")  317  Baronne  Street,  New 
Orleans,  Louisiana  70112.  each  a  wholly 
owned  subsidiary  of  Middle  South 
Utilities.  Inc.  ("MSU").  a  registered 
holding  company,  have  filed  a  joint 
declaration  pursuant  to  Sections  12(b) 
and  13(b)  of  the  Act  and  Rules  45.  86,  87, 
88,  89,  90,  91.  93.  and  94  promulgated 
thereunder. 

SERI  currently  has  a  90%  undivided 
ownership  interest  in  the  Grand  Gulf 
Nuclear  Project  ("Grand  Gulf')  and 
operates  Grand  Gulf  Unit  No.  1.'  It  is 
proposed  that  SERI  become  the  nuclear 
operating  company  for  the  MSU  system, 
effective  on  or  about  January  1, 1989. 
SERI.  under  licenses  to  be  granted  by 
the  Nuclear  Regulatory  Commission  and 
pursuant  to  separate  operating 
agreements  ("Agreements")  with  AP&L 
and  LP&L,  proposes  to  operate,  but  not 
own.  two  MSU  system  nuclear  power 
plants.  Arkansas  Nuclear  One.  Units  1 
and  2.  ("ANO").  located  in  Pope  County. 
Arkansas,  and  Waterford  Steam  Electric 
Station,  Unit  No.  3  ("Waterford  3"). 
located  near  Taft,  Louisiana.  ANO  and 
Waterford  3  are  owned  and  currently 
operated  by  AP&L  and  LP&L. 
respectively. 

Under  the  Agreements,  AP&L  and 
LP&L  will  continue  to  own  the  entire 
output  of  their  respective  nuclear  plants. 
Services  provided  by  SERI  will  be  billed 
to  AP&L  and  LP&L  ast  SERI's  cost  and 
will  Ibe  funded  directly  by,  or  allocated 
among,  the  owning  utilities  and  paid  by 
SERI.  The  Agreements  further  provide 
for  indemnities  between  SERI  and  AP&L 
and  SERI  and  LP&L  in  connection  with 
SERI's  service  activities.  SERI  proposes 
to  indemnify  the  respective  owning 
utility  against  all  actual  losses,  costs, 
liabilities  and  expenses  (except 
consequential  damages,  as  defined) 
resulting  from  SERI's  gross  negligence  or 


willful  misconduct,  as  defined.  If  SERI 
otherwise  incurs  any  hability  to  any 
third  party,  any  amounts  paid  by  SERI 
will  be  a  cost  passed  on  to  the  owning 
utility.  In  the  event  that  SERI  should 
require  additional  capital  to  finance  the 
proposed  transaction,  it  will  seek  further 
authorization  from  the  Commission. 


'  The  remaining  10%  undivided  interest  is  owned 
by  South  Mississippi  Electric  Power  Association 
("SMEPA").  a  Mississippi  electric  cooperative.  By 
order  dated  October  30, 1980  (HCAR  No.  21770). 
SERI  was  authorized  to  operate  SMEPA's  interest  in 
Grand  Gulf  1  pursuant  to  an  Operating  Agreement 
between  SMEPA  and  SERI.  SMEPA  pays  an 
allocable  share  of  Grand  Gulf  1  operating  costs  to 
SERI. 


New  England  Electric  System  (70-7573) 

New  England  Electric  System 
("NEES  ").  25  Research  Drive. 
Westborough.  Massachusetts  01582.  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

By  orders  dated  January  10. 1980, 
February  12. 1980,  and  June  25, 1985, 
(HCAR  Nos.  21387,  21428.  and  23743. 
respectively),  the  Commission 
authorized  NEES  to  issue  and  sell  from 
time  to  time  through  December  31. 1988. 
an  aggregate  of  up  to  1.000.000  of  its 
authorized  but  unissued  common  shares, 
$1  par  value,  pursuant  to  the  NEES 
Incentive  Thrift  Plan  ("Plan").  After  a 
common  stock  split  on  January  24, 1986. 
and  including  all  issuances  under  the 
Plan  through  September  30, 1988,  NEES 
has  a  balance  of  415,042  authorized  but 
unissued  shares.  NEES  continues  to 
issue  shares  monthly  under  the  Plan. 

NEES  now  proposes  to  further  extend 
the  period  for  issuing  the  remaining 
common  shares  under  the  Plan  to 
December  31. 1992  and  to  issue  and  sell 
an  additional  3.000,000  of  its  authorized 
common  shares  for  an  aggregate  of 
3,415.042  shares,  pursuant  to  the  Plan. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-26020  FUed  11-9-^8:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exctiange, 
inc. 

November  4, 1988 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Allstate  Municipal  Income  Trust  II 

Common  Stock  $.01  Par  Value  (File 
No.  7-3981) 
American  Capital  Income  Trust 

Common  Stock,  No  $.01  Par  Value 


(File  No.  7-3982) 
Ashland  Coal.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3983) 
Blackstone  Income  Trust 
Common  Slock.  $.01  Par  Value  (File 
No.  7-3984) 
Bond  International  Gold,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3985) 
Cigna  High  Income  Shares 
Common  Stock.  No  $.01  Par  Value 
(File  No.  7-3986) 
Citytrust  Bancorp.  Inc. 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-3987) 
Comprehensive  Care  Corp. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3988) 
Diagnostic  Products 
Common  Stock,  No  Par  Value  (File 
No.  7-3989) 
Emerald  Mortgage  Investment  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3990) 
High  Yield  Income  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3991) 
Hughes  Supply,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  3992) 
India  Growth  Fund  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  3993) 
Kemper  High  Income  Trust 
Common  Stoc)(,  $.01  Par  Value  (File 
No.  3994) 
Kemper  Intermediate  Gov't  Trust 
Common  Stock,  $.01  Par  Value  (File 
No.  3995) 
Medusa  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  3996) 
New  American  High  Income  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  3997) 
Nuveen  California  Municipal  Income 
Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  3998) 
Nuveen  Premium  Income  Municipal 
Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  3999) 
Par  Technologj'  Corp. 
Common  Stock,  $.02  Par  Value  (File 
No.  7-4000) 
Premier  Industrial  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4001) 
Putnam  Master  Intermediate  Income 
Trust 
Common  Stock,  No  Par  Value  (File 
No.  7-4002) 
Rexene  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4003) 
Silicon  Systems,  Inc. 
Common  Stock,  No  Par  Value  (File 


No.  7-4004) 
TIS  Mortgage  Investment  Co. 
Common  Stock.  $.001  Par  Value  (File 
No.  7-4005) 
TCBY  Enterprises  Corp. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4006) 
Universal  Medical  Buildings.  LP. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-4007) 
Wyse  Technology 
Common  Stock,  No  Par  Value  (File 
No.  7-4008) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  25, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  iu:Uisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatliao  G.  Katz. 

Secretary. 

[FR  Doa  88-26012  Filed  11-9-B8;  8:45  am] 

BILUNG  COOC  MW-et-ll 


Self-Reguiatory  Organizations; 
Appncations  for  UnHsted  Trading 
Privllegss  and  of  Opportunity  for 
Hearing;  Phlladelpiiia  Stock  Exchange, 
Inc. 

November  4, 190S. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

XTRA  Corporation 
Common  Stock.  $0.50  Par  Value  (File 
No.  4009) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
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the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  25, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-26013  Filed  11-9-88:  8:45  amj 

MLLINQ  CODE  MIO-OI-M 


[FUe  No.  1-4172] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  from  Listing  and 
Registration;  (Slieiler-Glot>e  Corp., 
13%  Senior  Subordinated  Notes,  Due 
June  15, 2000,  American  Stocit 
Exchange) 

November  4. 19«8. 

Sheller-Globe  Corporation 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  remove  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("AMEX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

As  of  September  20, 1988,  there  were 
less  than  twenty  (20)  registered  holders 
of  the  13%  Senior  Subordinated  Notes, 
due  June  15,  2000  ("Senior  Notes").  A 
review  of  the  AMEX  records  indicates 
that  since  the  original  issuance  of  the 
Senior  Notes  in  June  1986,  trading 
volume  has  been  relatively  low.  The 
Company  believes  that  continued  listing 
of  the  Senior  Notes  is  too  costly. 

Any  interested  person  may,  on  or 
before  November  25, 1988.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 


accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-26014  Filed  11-9-88;  8:45  am] 

BtLUNG  COOE  MIO-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

U.S.  Participation  in  the  Harmonized 
System  Committee  of  the  Customs 
Cooperation  Council 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notification  of  procedures  to 
implement  sections  1209  and  1210  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988. 

summary:  This  notice  is  intended  to 
describe  procedures  for  implementing 
sections  1209  and  1210  of  the 
Harmonized  System  subtitle  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (the  Act)  relating  to  U.S. 
participation  in  the  Harmonized  System 
Committee  of  the  Customs  Cooperation 
Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Norton.  Office  of  GATT  Affairs 
(202-395-5097). 

Baci(ground  Information 

Subtitle  B  of  title  I  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418)  provides  for  the 
approval  and  implementation  of  the 
International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  System  (Convention)  and  its 
associated  nomenclature  (Harmonized 
System  or  HS).  More  specifically,  the 
Act  provides  for  congressional  approval 
of  United  States  accession  to  the 
Convention  (section  1203),  the 
enactment  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
(section  1204)  and  the  publication  of 
foreign  trade  statistics  in  conformity 
with  the  HS  nomenclature  (section 
1208).  In  addition,  under  section  1209, 
the  United  States  Trade  Representative 
(USTR)  is  made  responsible  for 
coordinating  trade  policy  concerning  the 
Convention.  Section  1210  provides  that. 


subject  to  the  policy  direction  of  the 
USTR.  the  Departments  of  Treasury  and 
Commerce  and  the  United  States 
International  Trade  Commission  (the 
Commission]  shall  have  responsibility 
for  formulating  U.S.  positions  on 
technical  and  procedural  issues  relating 
to  the  Convention  and  for  representing 
the  United  States  government  with 
respect  thereto.  The  purpose  of  this 
notice  is  to  describe  the  framework  for 
implementing  sections  1209  and  1210  of 
the  Act. 

Policy  coordination  and  U.S. 
Government  representation.  The 
conference  report  on  the  Act  cites  the 
need  to  ensure  a  broad  base  of 
participation  in  the  work  relating  to  the 
HTS  and  the  Convention.  The  USTR  will 
assume  leadership  with  respect  to  policy 
questions  arising  from  the 
implementation  of  the  Convention 
including  coordination  of  matters  for 
action  by  the  Trade  Policy  Staff 
Committee,  and  the  negotiation  of  issues 
arising  under  the  dispute  settlement 
provisions  of  the  Convention.  In 
accordance  with  section  1210  of  the  Act, 
the  Treasury  Department,  represented 
by  the  Customs  Service,  the  Commerce 
Department,  represented  by  the  Census 
Bureau,  and  the  Commission  (referred  to 
below  as  "the  three  agencies")  will 
jointly  represent  the  U.S.  government  at 
the  Customs  Cooperation  Council  (the 
Council)  with  respect  to  matters  relating 
to  the  Convention  and,  subject  to  the 
policy  direction  of  USTR,  will  be 
primarily  responsible  for  formulating 
U.S.  positions  on  technical  and 
procedural  matters.  The  Customs 
Service  representative  will  serve  as 
head  of  the  delegation  at  sessions  of  the 
Harmonized  System  Committee  (HSC). 
As  the  agency  primarily  responsible  for 
administering  the  tariff,  the  Customs 
Service  will  take  the  lead  role  in  issues 
concerning  the  interpretation  and 
appHcation  of  the  HS  and  will  ensure 
that,  to  the  extent  consistent  with 
judicial  decisions  and  trade  policy 
directives,  U.S.  classification  treatment 
is  consistent  with  uniform  application  of 
the  HS  at  the  international  level.  The 
Commission  will  lead  the  U.S. 
delegation  to  international  working 
parties  and  HSC  subcommittees 
responsible  for  considering  amendments 
to  the  HS  in  order  to  keep  the 
Harmonized  System  abreast  of  changes 
in  technology  and  patterns  of 
international  trade  and  shall  ensure  that 
U.S.  technical  positions  reflect  the  needs 
of  the  business  community.  The  Census 
Bureau  will  assume  leadership 
responsibility  for  the  United  States  in 
international  efforts  in  the  Council  with 
respect  to  promoting  and  achieving 


consistency  and  comparability  In 
statistical  reporting. 

Availability  of  information: 
Solicitation  of  public  views.  The 
Summary  Records  of  past  sessions  of 
the  Harmonized  System  Committee  will 
be  made  available  at  the  Nationl 
Technical  Information  Service. 
Department  of  Commerce. 

Harmonized  System  Conunittee 
documents  including  the  draft  agenda  of 
upcoming  sessions  will  be  made 
available  at  the  Trade  Advisory  Center 
of  the  Department  of  Commerce. 

In  an  euort  to  receive  private  sector 
views  on  current  issues  before  the 
Harmonized  System  Committee,  the 
Office  of  Tariff  Affairs  and  Trade 
Agreements  of  the  Commission  will 
maintain  a  list  of  interested  parties.  The 
list  will  be  referred  to  when  making 
direct  contracts  for  advise  on  pending 
matters.  For  inclusion  on  this  list, 
interested  parties  should  write  to  the 
United  States  International  Trade 
Commission,  Office  of  Tariff  Affairs  and 
Trade  Agreements  and  indicate  the  HS 
chapters  of  interest. 

Secretariat.  The  Commission,  in  its 
Office  of  Tariff  Affairs  and  Trade 
Agreements,  will  serve  as  the  secretariat 
to  the  three  agencies  with  respect  to 
activities  under  section  1210  of  the  Act, 
and  in  that  capacity  will  receive 
inquiries  and  petitions  for  consideration 
by  the  agencies  concerned. 

Technical  Proposals.  The  Act  directs 
the  Commission  and  the  Secretaries  of 
Commerce  and  of  the  Treasury  to 
prepare,  in  connection  with  their 
responsibilities  in  the  area  of  trade 
statistics  arising  under  the  Convention 
and  under  section  484(e)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1484 
(e)),  technical  proposals  to  be  submitted 
to  the  Council  in  connection  with  the 
administration  of  the  Harmonized 
System.  Among  other  things,  the 
proposals  are  intended  to  assure  that 
the  U.S.  contribution  to  this  Convention 
recognizes  the  needs  of  the  U.S. 
business  community  for  a  trade 
nomenclature  reflecting  sound  principles 
of  commodity  identification,  modem 
production  methods,  and  current  trading 
patterns  and  practices.  Thus,  the 
proposals  may  relate  to  issues 
concerning  the  interpretation  of  the 
nomenclature,  or  its  amendment  to 
reflect  new  technology  or  changes  in 
patterns  in  international  trade. 

Such  technical  prposals  may  be 
initiated  by  the  three  agencies  on  their 
own  initiative  or  at  the  request  of 
interested  government  agencies  or 
members  of  the  pubhc.  After  considering 
all  available  information  (including  the 
views  of  a  functional  advisory 
committee),  and  after  consultation  with 


other  interested  agencies,  the  three 
agencies  jointly  act  to  formulate  U.S. 
government  positions.  Approved  final 
technical  proposals  will  then  be 
submitted  to  the  HSC  for  action. 

Inquiries  regarding  U.S.  exports. 
Inquiries  relating  to  the  classification  of 
goods  under  the  Statistical 
Classification  of  Domestic  and  Foreign 
Commodities  (Schedule  B)  as  well  as 
routine  inquiries  concerning  the  tari^ 
classification  of  goods  in  other  countries 
should  be  addressed  to  the  Commercial 
Rulings  Division  of  the  U.S.  Customs 
Service,  Washington,  D.C.  All  other 
inquiries  and  complaints  from  interested 
parties  concerning  the  HS  treatment  of 
articles  produced  in  and  exported  from 
the  United  States  will  be  considered  by 
the  three  agencies  which  will  review 
each  such  inquiry  or  complaint  and  take 
such  actions  or  make  such 
recommendations  as  may  be  consistent 
with  U.S.  export  interests.  These  actions 
may  include  the  formulation  of  technical 
proposals  to  be  submitted  to  the  HSC  or 
the  Council  and  expressing  the  position 
of  the  U.S.  government  on  the  particular 
technical  or  procedural  matters  raised, 
requests  that  the  HSC  provide 
information  or  guidance,  or  stepts 
toward  the  initiation  of  dispute 
settlement  under  article  10  of  the 
Convention. 

Dispute  Settlement.  The  three 
agencies  are  also  directed  to  estabUsh 
procedures  to  ensure  that  the  dispute 
settlement  provisions  in  article  10  of  the 
Convention  are  utilized  to  promote  U.S. 
export  interests.  Article  10  provides  that 
any  dispute  between  contracting  parties 
concerning  the  interpretation  or 
application  of  the  Convention  is  to  be 
settled  by  negotiation  between  the 
contracting  parties  to  the  extent 
possible.  If  ihis  cannot  be  accomplished, 
the  parties  (that  is,  the  governments 
concerned)  are  to  refer  the  dispute  to  the 
HSC  for  its  consideration  and 
reoemmendations.  The  HSC  in  turn  is  to 
refer  irreconcilable  disputes  to  the 
Council  for  its  recommendations. 
Individual  parties  have  no  standing  to 
initiate  dispute  settlement  under  the 
Convention.  Thus,  it  is  necessary  for 
individuals  or  firms  seeking  to  raise 
disputes  with  another  contracting  party 
to  file  inquiries  or  complaints  with  the 
U.S.  govermnent  and  to  present,  or 
assist  in  the  collection  of,  any 
information  relating  to  the  dispute  which 
may  be  required. 

Accordingly,  interested  parties 
seeking  to  have  the  United  States 
initiate  dispute  settlement  procedures 
under  the  convention  must  file  an 
inquiry  or  complaint.  If  the  three 
agencies  determine  that  such  action  is 
warranted,  they  will  recommend  to  the 


USTR  the  initiation  of  bilateral 
negotiations  with  the  other  contracting 
party  concerned.  If  unsuccessful  or  if 
resort  to  the  other  contracting  party  is 
deemed  not  to  be  appropriate,  the  U.S. 
delegate  will  invoke  the  dispute 
setdement  procedures  in  the  HSC  and 
the  Council.  The  inquirer  or  complainant 
will  be  informed  of  all  steps  taken  and 
of  any  progress  in  resolving  the  matter. 
Sandra ).  KtUloff, 

Chairwoman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  88-25985  Filed  11-9-88:  8:45  amJ 
BILUNO  COOE  3tt0-ev4l 


Generalized  System  of  Preferences 
(GSP),  Put)Uc  Hearings  for  the  1988 
Annual  Review,  Change  of  Hearing 
Location 

Notice  is  hereby  given  of  a  change  in 
location  for  the  GSP  Public  hearings  to 
be  held  on  petitions  accepted  for  review 
in  the  1988  Annual  Review,  and  the 
addition  of  one  day  to  the  hearings. 
These  hearings  are  scheduled  for 
November  15-18.  Federal  Register 
notices  regarding  these  hearings  have 
been  published  on  a  number  of 
occasions.  The  document  numbers  and 
the  dates  of  these  notices  are  as  follows: 

FR  Doa  88-23939  (Oct.  18) 
FR  Doc.  88-23176  (Oct.  7) 
FR  Doc.  88-20742  (Sept.  9) 
FR  Doc.  88-19730  (Aug.  30) 
FR  Doc.  88-16303  Ouly  20) 

The  GSP  Public  Hearings  will  be 
moved  from  the  Commerce  Department 
Auditorium  to  the  Main  Commission 
Hearing  Room  of  the  International  Trade 
Commission.  500  E  Street,  SW.. 
Washington,  DC. 

The  hearing  will  be  open  to  the  press, 
but  closed  to  any  video  cameras.  No 
such  cameras  will  be  permitted  in  the 
building.  Any  interested  news 
organization  may  contact  Kelly  Shipp 
for  further  information  at  (202)  395-3230. 
Sandra  |.  Kristoff 

Chairwoman.  Trade  Policy  Staff  Committee. 
(FR  Doc.  88-26038  Filed  11-9-88:  8:45  am) 
aiujNa  CODE  aiM-ci-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee.  Subcommittee  on 
Government  And  Taxation 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  public  meeting. 
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summary:  The  FHWA  announces  that 
the  Subcommittee  on  Government  and 
Taxation  of  the  National  Motor  Carrier 
Advisory  Committee  will  hold  a  meeting 
on  November  28, 1988,  in  Washington, 
DC.  at  the  U.S.  Department  of 
Transportation  Headquarters,  400  7th 
Street.  SW.,  Washington.  DC.  The 
meeting  will  begin  at  9:30  a.m.  in  Room 
4200  and  it  is  open  to  the  public. 

The  agenda  will  include  a  discussion 
of  ways  to  promote  greater  uniformity 
among  State  motor  carrier  requirements, 
particularly  the  furtherance  of  the 
National  Governors  Associations 
Consensus  Agenda  on  taxation  and 
registration  issues.  In  Addition,  the 
Subcommittee  will  review  the  status  of 
the  National  Economic  Commission's 
recommendations  to  the  President  as 
they  may  relate  to  transportation. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Joseph  S.  Toole,  Executive  Director, 
National  Motor  Carrier  Advisory 
Committee,  Federal  Highway 
Administration.  HOA-1.  Room  4218,  400 
7th  Street  SW.,  Washington,  DC  20590, 
(202)  366-2238,  ofTice  hours  are  from  7:45 
a.m.  to  4:15  p.m.  ET,  Monday  through 
Friday. 

Issued  on:  November  4, 1988. 
Robert  E.  Farris. 

Federal  Highway  Administrator,  Federal 

Highway  Administration. 

[FR  Doc.  88-26010  Filed  11-9-88;  8:45  am] 

MLUNQ  COOC  4910-22-M 


Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463);  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  1:00  p.m.,  December  8, 1988,  at 
the  Corporation's  Washington,  DC 
Office  at  400  7th  Street,  SW., 
Washington,  DC.  The  agenda  for  this 
meeting  will  be  as  follows:  Opening 
Remarks,  Consideration  of  Minutes  of 
Past  Meeting:  Review  of  Programs; 
Business,  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interest  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  No^rember  30, 1988,  Paul  A. 
Maroun,  Advisory  Board  Liaison.  Saint 
Lawrence  Seaway  Development 


Corporation,  400  Seventh  Street,  SW, 
Washington,  DC  20590;  202/366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC  on  November  4. 
1968. 

Paul  A.  Maroun, 
A  dvisory  Board  Liaison. 
|FR  Doc.  88-26086  Filed  11-9-88;  8:45ainJ 

WLUNO  CODE  4*10-6 1-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

(Department  Circular  Public  Debt  Series  No. 
28-881 

Treasury  Notes  of  Novemt>er  15, 1991, 
Series  U-1991 

Washington.  November  3, 1988. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1991, 
Series  U-1991  (CUSIP  No.  912827  WV 
O),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  15, 1988,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15, 1989,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1991,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 


from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000,  $100,000,  and  $1,000,000, 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  »No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  fmal  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC.  20239-1500,  prior  to 
1:00  p.m..  Eastern  Standard  time, 
Tuesday,  November  8, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
November  7, 1988,  and  received  no  later 
than  Tuesday,  November  15, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totahng  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 


demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
accyj^oL 

3.5n^naer8  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  baiik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 


received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  November  15, 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  November  10. 1988. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Tuesday,  November  15, 1988. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder 


5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  die  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
pajonent  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muiphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  88-26147  Filed  11-8-88;  10:49  am) 
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Treasury  Notes  of  Noveml>er  15. 1988, 
Series  D-199S 

Washington,  Novemtjer  3. 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
TiUe  31,  United  States  Code,  invites 
tenders  for  approximately  $9,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1998, 
Series  D-1998  (CUSIP  No.  912827  WW 
8),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
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bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amoimts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  15. 1988.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15, 1989,  and 
each  subsequent  6  montlis  on  November 
IS  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15. 1998,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
matiuity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Stater,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  wilf  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000.  and 
$1,000,000.  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Hscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 


States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  Hnal  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  prior  to 
1:00  p.m.,  Eastern  Standard  time, 
Wednesday,  November  9, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
November  8, 1988,  and  received  no  later 
than  Tuesday,  November  15, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  tliis  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 


instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Resreve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  detemination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
lender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  November  15, 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  November  10. 1988. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Tuesday,  November  15, 1988. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 


to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  Section 
6.1.,  the  par  amoimt  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semi-annual  interest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  of 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 


appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payments  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Miuphy. 

Fiscal  Assistant  Secretary. 

Attachment  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Notes  of 
November  15.  1998,  Series  D-1998. 
CUSIP  No.  912827  WW  8 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  Series  D-1998  due 
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November  15, 1998,  CUSIP  No.  912820 
AQO. 

Interest  Components 


Designation 


Treasury  Interest  (TINT)  due; 

May  15,  1989 

Novembef  15.  1989 

May  15.  1990 

Novembef  15,  1990 

May  15,  1991 


CUSIP 
number 
912833 


EN  6 
EP1 
EQ9 
ER7 
ESS 


Interest  Components— Continued 


Designation 


Novembef  15,  1991  . 

May  15,  1992 

November  15,  1992. 

May  15.  1993 

November  15,  1993. 
May  15.  1994. 
November  15, 
May  IS.  1995. 
November  15. 
May  15,  1996.. 


1994. 


1995. 


CUSIP 
number 
912833 


ET3 

EUO 

EVB 

EW6 

EX4 

EY2 

EZ9 

FAS 

FBI 

FC9 


Interest  Components— Continued 


Designatiofi 


Novembef  15,  1996 

May  15,  1997 

November  IS,  1997 

May  15,  1998 

November  15,  1998 


CUSIP 
number 
912833 


FD7 
FES 
FF2 
FGO 
FH8 


BIUJNG  COOC:  4S10-40-M 


1988 


UMI 


MINIMUM  FACE  AMOUNTS  WHICH  ARE  MULTIPLES  OF  $1000  REQUIRED  IN  ORDER  TO  PRODUCE  INTEREST  PAYMENTS  THAT  ARE  MULTIPLES  OF  $1000. 


6, 
6, 
6. 
6, 
6, 


COUPON 
(S) 


5.000 
5.125 
5.250 
5.375 
5.500 
5.625 
5.750 
5.875 
6.000 
.125 
.250 
.375 
.500 
.625 
6.750 
6.875 
7.000 
7.125 
7.250 
7.375 
7.500 
7.625 
7.750 
7.875 
8.000 
8.125 
8.250 
8.375 
8.500 
8.625 
8.750 
8.875 
9.000 
9.125 
9.250 
9.375 
9.500 
9.625 
9.750 
9.875 
10.000 


MINIMUM 

INTEREST 

FACE 

PAYMENT 

($) 

($) 

HOOOO 

00 

1000.00 

1600000 

00 

tiooo.oo 

800000 

00 

21000.00 

1600000 

00 

113000.00 

«00000 

00 

11000.00 

320000 

00 

9000.00 

800000 

00 

23000.00 

1600000 

00 

17000.00 

100000 

00 

3000.00 

1600000 

00 

19000.00 

32000 

00 

1000.00 

1600000 

00 

51000.00 

ilOOOOO 

00 

13000.00 

1600000 

00 

5300b.  00 

800000 

00 

27000.00 

320000 

00 

11000.00 

200000 

00 

7000.00 

1600000 

00 

57000.00 

800000 

00 

29000.00 

1600000 

00 

59000.00 

80000 

00 

3000.00 

1600000 

00 

61000.00 

800000 

00 

31000.00 

1600000 

.00 

63000.00 

25000 

.00 

1000.00 

320000 

.00 

13000.00 

800000 

.00 

33000.00 

1600000 

.00 

67000.00 

1400000 

00 

17000.00 

1600000 

.00 

69000.00 

160000 

.00 

7000.00 

1600000 

.00 

71000.00 

200000 

.00 

9000.00 

1600000 

.00 

73000.00 

800000 

.00 

37000.00 

61000 

.00 

3000.00 

100000 

.00 

19000.00 

1600000 

.00 

77000.00 

800000 

.00 

39000.00 

1600000 

.00 

79000.00 

20000 

.00 

1000.00 

(FR  Doc.  88-26148  Filed  11-8-68: 10:49  am] 
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COUPON 


10.125 
10.250 
10.375 
10.500 
10.625 
10.750 
10.875 
11.000 
11.125 
11.250 
11.375 
11.500 
11.625 
11.750 
11.875 
12,.000 
12.125 
12.250 
12.375 
12.500 
12.625 
12.750 
12.875 
13.000 
13.125 
13.250 
13.375 
13.500 
13.625 
13.750 
13.875 
11.000 
11.125 
11.250 
11.375 
11.500 
11.625 
11.750 
11.875 
15.000 
15.125 


MINIMUM 

FACE 

($) 


1600000.00 
800000.00 

1600000.00 
100000.00 
320000.00 
800000.00 

1600000.00 
200000.00 

1600000.00 
160000.00 

1600000.00 
100000.00 

1600000.00 

800000.00 

320000.00 

50000.00 

1600000.00 
800000.00 

1600000.00 
16000.00 

1600000.00 
800000.00 

1600000.00 
200000.00 
320000.00 
800000.00 

1600000.00 
100000.00 

1600000.00 
160000.00 

1600000.00 
100000.00 

1600000.00 
800000.00 
320000.00 
100000.00 

1600000.00 
800000.00 

1600000.00 
10000.00 

1600000.00 


00 
00 
00 
00 


INTEREST 
PAYMENT 
($) 


81000.00 
11000.00 
83000.00 
21000.00 
17000.00 
13000.00 
87000.00 
11000.00 
89000.00 
9000.00 
91000 
23000 
93000 
17000 
19000.00 
3000.00 
97000.00 
19000.00 
99000.00 
1000.00 

101000.00 
51000.00 

103000.00 
13000.00 
21000.00 
53000.00 

107000.00 
27000.00 

109000.00 
11000.00 

111000.00 
7000.00 

113000.00 
57000.00 
23000.00 
29000.00 

117000.00 
59000.00 

119000.00 
3000.00 

121000.00 


COUPON 
(S) 


15.250 
15.375 
15.500 
15.625 
15.750 
15.875 
16.000 
16.125 
16.250 
16.375 


16.500 
16.625 
16.750 
16.875 
17.000 
17.125 
17.250 
17.375 
17.500 
17.625 
17.750 
17.875 
18.000 
18.125 
18.250 
18.375 
18.500 
18.625 
18.750 
18.875 
19.000 
19.125 
19.250 
19.375 
19.500 
19.625 
19.750 
19.875 
20.000 
20.125 
20.250 


MINIMUM 

FACE 

($) 


800000.00 
1600000.00 

100000.00 
61000.00 

800000.00 

1600000.00 

25000.00 

1600000.00 

160000.00 
1600000.00 

100000,00 
1600000.00 

800000.00 

320000,00 

200000100 
1600000.00 

800000.00 

1600000.00 

80000.00 

1600000.00 

800000.00 
1600000.00 

100000.00 

320000.00 

800000.00 
1600000.00 

100000.00 

1600000.00 

32000.00 

1600000.00 

200000.00 
1600000.00 

800000.00 

320000.00 

100000.00 
1600000.00 

800000.00 

1600000.00 

10000.00 

1600000.00 

800000.00 


INTEREST 
PAYMENT 
($) 


61000.00 
123000.00 

31000.00 
5000.00 

63000.00 

127000.00 

2000.00 

129000.00 

13000.00 
131000.00 

33000.00 
133000.00 

67000.00 

27000.00 

17000.00 
137000.00 

69000.00 

139000.00 

7000.00 

111000.00 

71000.00 

113000.00 

9000.00 

29000.00 

73000.00 
117000.00 

37000.00 

119000.00 

3000.00 

151000.00 

19000.00 
153000.00 

77000.00 

31000.00 

39000.00 
157000.00 

79000.00 

159000.00 

1000.00 

161000.00 

81000.00 


> 

-3 

z 
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O 

a 
n 

(0 

00. 
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VETERANS'  ADMINISTRATION 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  Veterans'  Administration. 
action:  Notice. 

The  Veterans'  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35].  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(s);  (3)  the 
agency  form  number(s),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  or  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Department  of  Veterans' 
Benefits  (203C),  Veterans' 
Administration,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420.  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey.  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW.. 
Washington.  DC  20503.  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  November  3.  1988. 


By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans'  Benefits. 

2.  Designation  of  Certifying  Official(s). 

3.  VA  Form  22-8794. 

4.  The  form  notifies  the  VA  of  the 
individual  who  may  certify  reports  of 
enrollment  and  pursuits  of  training  on 
behalf  of  a  training  institution  or 
establishment. 

5.  On  occasion. 

6.  State  or  local  governments; 
businesses  or  other  for-profit;  non-profit 
institutions;  small  businesses  or 
organizations. 

7.  3.200  responses. 

8.  534  hours. 

9.  Not  applicable. 

[FR  Doc.  88-25981  Filed  11-9-^8;  8:45  amj 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
undef  ttie  "Govefnment  In  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


COMMISSION  ON  CIVIL  RIGHTS 

November  7, 1988. 

PLACE:  1121  Vermont  Avenue  NW.. 
Room  516.  Washington,  DC  20424. 
DATE  AND  TIME:  Friday.  November  18. 
1988.  9:00  p.m.-5:00  p.m. 

STATUS  OF  MEETING:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

L  Approval  of  Agenda. 

II.  Approval  of  Minutes  of  October  Meeting. 

in.  SAC  Recharter  Tennessee. 

IV.  Interim  Appointments:  Colorado.  Hawaii. 

Idaho,  and  Iowa. 

V.  Staff  Director's  Report. 

A.  Status  of  Earmarks. 

B.  Personnel  Report. 

C.  Activity  Report. 

VI.  Future  Agenda  Items. 

VII.  Executive  Session  closed  (o  the  public  at 
the  end  of  the  public  meeting  to  discuss 
proposed  draft  report  on  Medical 
Discrimination  against  Children  with 
Disabilities. 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  John  Eastman,  Press  and 

Communications  Division.  (202)  376- 

8312. 

WUliain  H.  Gillers, 

Solicitor. 

[FR  Doc.  88-26146  Filed  ll-8-«8: 12:22  pm] 

BIUJMG  COOE  6335-01-M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  1:30  p.m.,  November  21, 
1988. 

PLACE:  National  Finance  Center.  4277  W. 

Poche  Court,  Conference  Room,  New 

Orleans,  Louisiana. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  activities  report  by 

Executive  Director. 

3.  Review  of  investment  performance  for  the 

third  quarter. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 
or  Catherine  Ball,  Deputy  Director, 
Office  of  External  Affairs,  (202)  523- 
5660. 


Date:  November  7, 1988. 
Francis  X.  Cavanaugh, 

Executive  Director.  Federal  Retirement  Thrift 
In  I  est  men  t  Board. 

[FR  Doc  88-26134  Filed  11-8-88;  9:03  am] 
BiaiNO  COOE  S760-01-M 

LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 

Meeting 

TIME  AND  date:  The  meeting  will 

commence  at  2:30  p.m.  on  Friday. 

November  18, 1988,  and  continue  until 

5:00  p.m. 

place:  The  Horton  Grand  Hotel,  Three 
Eleven  Island  Avenue,  Hahn 
Cosmopolitan  Theater,  San  Diego, 
California  92101. 

STATUS  OF  meeting:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes — January  28-29. 1988 

3.  Consideration  of  Proposed  Revisions  to 

Part  1626.  Restrictions  on  Legal 
Assistance  to  Aliens. 

Discussion  and  Public  Comment  follow  each 
item. 

CONTACT  PERSON  FOR  MORE 

information:  Maureen  R.  Bozell, 
Executive  Office,  (202)  863-1839. 

Date  Issued:  .November  8. 1988 
Maureen  R.  Bozell, 

Secretary. 

(FR  Doc.  26218  Filed  11-8-88:  3:46  pm] 

WLUNQ  COOE  70SO-01-M 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 
TIME  AND  DATE:  A  closed  Executive 
Session  will  commence  at  5:30  p.m.  on 
Friday.  November  18,  and  continue  until 
6:30  p.m.  in  The  Pete  Wilson  Suite.  The 
open  meeting  will  commence  at  9:00  a.m. 
on  Saturday,  November  19. 1988.  and 
continue  until  2:30  p.m. 
PLACE:  The  Horton  Grand  Hotel.  The 
Pete  Wilson  Suite  (Executive  Session). 
Hahan  Cosmopolitan  Theater  (Open 
Session).  Three  Eleven  Island  Avenue. 
San  Diego.  California  92101. 
STATUS  OF  MEETING:  Open  (A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  litigation,  and 
investigatory  matters  under  The 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b  (c)  (2).  (6),  (7),  (9)(B),  and 
(10))  and  45  CFR  1622.5  (a),  (e).  (f).  (g). 
and  (h)). 
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MATTERS  TO  BE  CONSIDERED: 

Executive  Session  (Closed) 

1.  Personnel  and  Personal  Matters 

2.  Litigation  and  Investigation  Matters 

Board  of  Directors  Meeting  /Open J 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes — August  26.  1968 

3.  Report  from  the  President 

4.  Report  from  the  Operations  and 

Regulations  Committee  and 
Consideration  of  Proposed  Revisions  to 
Part  1626.  Restrictions  in  l,egal 
Assistance  to  Aliens 

5.  Discussion  of  Client  Training 
Discussion  and  Public  Comment  follow  each 

item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 

Date  Issued:  November  8. 1988. 
Maureen  R.  Bozell, 

Secretary. 

[FR  Doc,  88-26219  Filed  11-8-88:  3:46  pm] 

BILUNO  COOE  7050-01-M 

LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriations  Committee 
Meeting 

TIME  AND  DATE:  The  meeting  will 
commence  at  2:30  p.,m.,  or  immediately 
following  the  previous  meeting,  on 
Saturday,  November  19, 1988.  and 
continue  until  5.00  p.m. 

PLACE:  The  Horton  Grand  Hotel.  Hahn 
Cosmopolitan  Theater,  Three  Eleven 
Island  Avenue,  San  Diego.  California 
92101. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CON^DEREO: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes — August  26. 1988 

3.  Review  of  FY  1988  Monthly  Expenditures 

through  September  30. 1988 

4.  Review  of  FY  1989  Appropriations 

5.  Presentations  from  the  Field  on  I-"V  1990 

Proposed  ISC  Budget  Request. 

Discussion  and  Public  Comments  follow  each 
item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 

Date  Issued:  November  8. 1988 
Maureen  R.  Bozell, 
Secretary. 
[FR  Dor.  88-26-20  Filed  11-8-88:  3:46  pm] 
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Corrections 


This   section   of  the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,   Rule.   Proposed 
Rule,   and   Notice  documents  and   volumes 
of   the  Co6g  of  Federal   Regulations. 
These  corrections  are  prepared   by  the 
Office  of  the  Federal  Register.   Agency 
prepared   corrections  are  issued  as  signed 
documents   and  appear  in   the   eipp^opnate 
document   categories  elsewhere   in   ttte 
issue 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Members  of  Performance  Review 
Boards 

Correction 

In  notice  document  88-25627 
appearing  on  page  44639  in  the  issue  of 
Friday.  November  4, 1988.  mai<e  the 
following  correction: 

In  the  first  column,  in  the  EFFECTIVE 
DATE  line,  "November  11"  should  read 
"November  4". 

BILUNG  COOC  1S05-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

I  Docket  No.  88-113) 

Disqualification  Under  the  Horse 
Protection  Act 

Correction 

In  notice  document  88-20061 
appearing  on  page  34134  in  the  issue  of 
Friday,  September  2, 1988,  make  the 
following  correction: 

In  the  third  column,  in  the  table,  under 
"Disqualification  period",  in  the  second 
line,  "11-80-1989"  should  read  "11-30- 
1989". 

BILLING  CODE  1S0S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  716 

IOPTS-84014B;  FRL-3439-91 

Health  and  Safety  Data  Reporting 
Period  Terminations 

Correction 

In  rule  document  88-20002  beginning 
on  page  38642  in  the  issue  of  Friday, 
September  30, 1988,  make  the  following 
corrections: 

1.  On  page  38642,  in  the  first  column. 
under  DATES,  in  the  5th  and  6th  lines, 
insert  the  date  "October  14, 1988,";  In 
the  8th.  9th  and  10th  lines,  insert  the 
date  "October  31, 1988. ';  and  in  the  11th 
and  12th  lines,  insert  the  date 
"December  29, 1988." 

§716.120     ICorrected) 

2.  On  page  38648,  in  §  716.120(a),  in 
the  table,  under  "Substance",  in  the  31sl 
entry,  "acetyl-amino"  should  read 
"acetylamino". 

3.  On  page  38649,  in  the  same  section, 
in  the  same  table,  under  "Effective 
Date",  in  the  seventh  entry,  "6/20/98" 
should  read  "6/20/88";  and  in  the 
corresponding  entry,  under  "Sunset 
Date".  "6/20/98"  should  read  "6/20/88". 

4.  On  page  38650.  in  §  716.120(c),  in 
the  table,  under  "CAS  No.  (examples  for 
category)",  in  the  26th  entry.  "26636-91- 
1"  should  read  "26636-01-1". 

5.  On  page  38651.  in  the  same  section, 
in  the  same  table,  under  "Effective 
Date",  in  the  first  through  seventh 
entries,  the  "/"  appearing  after  each 
date  should  be  removed. 

BILUNG  CODE  ISOS^I^O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-30290;  FRL-3452-81 

Certain  Companies;  Applications  to 
Register  Pesticide  Products;  Sandoz 
Crop  Protection  Corp.,  et  aL 

Correction 

In  notice  document  88-21777  beginning 
on  page  37866  in  the  issue  of 
Wednesday,  September  28, 1988.  make 
the  following  corrections: 

1.  On  page  37867,  in  the  second 
column,  in  paragraph  3.  in  the  first  line, 
"Mobray"  should  read  "Mobay":  and 
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the  fifth  line  should  read  "Alpha-|2-(4- 
(:hlorophenyl)ethyl-alpha-". 

2.  On  the  same  page,  in  the  same 
column,  in  paragraph  4,  in  the  first  line, 
"Mobray"  should  read  "Mobay";  the 
fifth  line  should  read  "dimelhylethyl)- 
l//-1.2.4-triazole-l-";  and  in  the  ninth 
line,  "domestic"  was  misspelled. 

3.  On  the  same  page,  in  the  same 
column,  in  paragraph  5,  in  the  first  line. 
"Mobray"  should  read  "Mobay";  in  the 
second  line,  "Folicur"  should  read 
"Folicur®";  in  the  fifth  line, 
"dimethylethyl"  was  misspelled;  and  in 
the  sixth  line,  "ethanol"  was  misspelled. 

4.  On  the  same  page,  in  the  same 
column,  in  paragraph  6.  in  the  second 
line.  "Tycor  DP'  should  read  'Tycor® 
DF';  and  in  the  fifth  line, 
"dimethylethyl"  was  misspelled. 

5.  On  the  same  page,  in  the  same 
column,  in  paragraph  7.  in  the  first  line, 
"Mobray"  should  read  "Mobay";  in  the 
third  line,  "Tycor  Technical"  should 
read  "Tycor®  Technical";  and  in  the 
fifth  line,  "dimethylethyl"  was 
misspelled. 

6.  On  the  same  page,  in  the  same 
column,  in  paragraph  8.  in  the  fourth 
line.  "Ignite  Herbicide"  should  read 
"Ignite®  Herbicide". 

7.  On  the  same  page,  in  the  third 
column,  in  paragraph  9.  the  second  line 
should  read  "Product  name:  Ignite® 
Herbicide.  Herbicide.  Active";  in  the 
fifUi  line  "16.23%"  should  read  "16.22%"; 
and  in  the  ninth  line  "PN  23"  should 
read  "PM  23". 

8.  On  the  same  page,  in  the  same 
column,  in  paragraph  10,  in  the  second 
line,  "Ignite  Technical"  should  read 
"Ignite®  Technical". 

9.  On  the  same  page,  in  the  same 
column,  in  paragraph  11,  in  the  second 
line.  "Ignite"  should  read  "Ignite®";  and 
in  the  same  line,  "Manufacturing"  was 
misspelled;  in  the  fourth  line,  "amino" 
was  misspelled;  and  in  the  seventh  line, 
"only"  was  misspelled. 

20.  On  the  same  page,  in  the  same 
column,  in  paragraph  12,  in  the  first  line, 
"E.  I.  Du  Pont"  should  read  "E.  I.  Du 
Pont";  in  the  second  line.  "Products" 
was  misspelled;  in  the  third  line. 
"Walkers"  should  read  "Walker's";  in 
the  fifth  line.  "Du  Pont  Londax 
Herbicide"  should  read  "Du  Pont 
Londax®  Herbicide";  and  the  sixth  line 
should  read  "ingredient:  Methyl  2- 
((((((4.6-dimethoxy". 

21.  On  the  same  page,  in  the  same 
column,  in  paragraph  13.  in  the  second 


line.  "Du  Pont  Express"  should  read  "Du 
Pont  Express®";  the  fourth  line  should 
read  "Methyl  2-[l[[iV-4-methoxy-6- 
methyl-";  and  in  the  eighth  line, 
"selective"  was  misspelled. 

22.  On  the  same  page,  in  the  same 
column,  in  paragraph  14.  in  the  fourth 
line,  "Phenyl"  was  misspelled. 

BtLUNO  CODE  1SOM>1-0 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division,  Employment 
Standards  Administration 

29  CFR  Parts  524,  525,  and  529 

Employment  of  Worlters  With 
Disabilities  Under  Special  Certificates 

Correction 

In  proposed  rule  document  88-25125 
appearing  on  page  43899  in  the  issue  of 


Monday.  October  31. 1988,  make  the 
following  correction: 

In  the  second  column,  under 
SUPPLEMENTARY  INFORMATION,  in  the 
second  paragraph,  in  the  15th  line. 
"October  31. 1988"  should  read 
"November  15. 1988". 

BILUNG  :OOe  1S0M)1.O 


UMI 


Thursday 
November  10,  1988 


Part  II 


Federal  Policy  for  the  Protection  of 
Human  Subjects;  Notice  and  Proposed 
Rules 

Office  of  Science  and  Technology  Policy 

Department  of  Agriculture 

Department  of  Energy 

Natioruil  Aeronautics  and  Space  Administration 

Department  of  Commerce 

Consumer  Product  Safety  Commission 

International  Development  Cooperation  Agency 

Agency  for  international  Development 
Department  of  Housing  and  Urt>an  Development 
Department  of  Justice 
Department  of  Defense 
Department  of  Education 
Veterans  Administration 
Environmental  Protection  Agency 
Department  of  Health  and  Human  Services 

Office  of  the  Secretary 

Food  and  Drug  Administration 
National  Science  Foundation 
Department  of  Transportation 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Federal  Policy  for  the  Protection  of 
Human  Subjects 

agency:  Office  of  Science  and 
Technology  Policy.  Executive  Office  of 
the  President. 

action:  Notice  of  Federal  Policy  for 
Protection  of  Human  Subjects. 

summary:  The  Office  of  Science  and 
Technology  Policy  intends  to  accept  as 
the  Final  Model  Federal  Policy  for  the 
Protection  of  Human  Subjects  the 


common  rule  to  be  promulgated  after 
consideration  of  public  comment  on  the 
Notice  of  Proposed  Rulemaking  set  forth 
in  this  part  of  this  issue  of  the  Federal 
Register.  The  proposed  common  rule 
was  developed  by  the  Interagency 
Human  Subjects  Coordinating 
Committee  of  the  Council  on  Science. 
Engineering  and  Technology,  in 
response  to  public  comment  on  the 
Notice  of  Proposed  Model  Policy  for 
Department  and  Agency  implementation 
published  in  the  Federal  Register  on 
June  3.  1986  (51  FR  20204). 

Note  that  the  Central  Intelligence 
Agency  is  required  by  Executive  Order 


12333  to  conform  to  the  guidelines 
issued  by  the  Department  of  Health  and 
Human  Services  (HHS). 

ADDRESS:  Requests  for  additional 
information  should  be  addressed  to  Dr. 
Joan  P.  Porter,  Staff  Director, 
Interagency  Human  Subjects 
Coordinating  Committee,  Building  31, 
Room  4B09.  Bethesda,  Maryland  20892. 
Telephone:  301-496-7005. 
William  R.  Graham, 

Director.  Office  of  Science  and  Technolu};}- 
Policy.  Executive  Office  of  the  President. 
[FR  Doc.  88-25551  Filed  11-9-88;  8:45  am] 
BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  AGRICULTURE 
7CFRPART1C 

DEPARTMENT  OF  ENERGY 
10  CFR  PART  745 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  PART  1330 

DEPARTMENT  OF  COMMERCE 

15  CFR  PART  27 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  PART  1028 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  PART  225 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PART  BO 

DEPARTMENT  OF  JUSTICE 

28  CFR  PART  46 

DEPARTMENT  OF  DEFENSE 

32  CFR  PART  219 

DEPARTMENT  OF  EDUCATION 
34  CFR  PART  07 

VETERANS'  ADMINISTRATION 
38  CFR  PART  16 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  26 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  PART  46 

NATIONAL  SCIENCE  FOUNDATION 
45  CFR  PART  690 

DEPARTMENT  OF  TRANSPORTATION 
49  CFR  PART  1 1 

Federal  Policy  for  the  Protection  of 
Human  Subjects 

AGENCIES:  United  States  Department  of 
Agriculture,  Department  of  Energy, 
National  Aeronautics  and  Space 
Administration,  Department  of 
Commerce,  Consumer  Product  Safety 
Commission,  Agency  for  International 
Development,  Department  of  Housing 


and  Urban  Development.  Department  of 
Justice,  Department  of  Defense. 
Department  of  Education.  Veterans' 
Administration,  Environmental 
Protection  Agency,  National  Science 
Foundation,  Department  of  Health  and 
Human  Services,  Department  of 
Transportation. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  document  sets  forth  a 
common  Federal  Policy  for  the 
Protection  of  Human  Subjects  (Model 
Policy)  accepted  by  the  Office  of 
Science  and  Technology  Policy  and 
proposes  the  adoption  of  that  Policy  in 
regulation  by  each  of  the  listed 
Departments  and  Agencies.  A  Proposed 
Model  Federal  Policy  published  on  June 
3. 1986  (51  FR  20204)  was  revised  in 
response  to  public  comments.  The  Policy 
as  revised  is  now  set  forth  as  a  common 
Notice  of  Proposed  Rulemaking. 
Additional  public  comments  are 
solicited  concerning  adoption  of  the 
Policy  by  each  of  the  listed  Departments 
and  Agencies  and  the  proposed 
departures  from  the  Policy  described 
herein.  For  related  documents,  see  other 
sections  of  this  part  of  this  Federal 
Register  issue. 

date:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  5:00  p.m.  on 
January  9, 1989. 

ADDRESSES:  Please  send  comments  or 
requests  for  additional  information  to: 
Dr.  Joan  P.  Porter,  Office  for  Protection 
from  Research  Risks.  National  Institutes 
of  Health.  Building  31,  Room  4B09. 
Bethesda,  MD  20892.  Comments  directed 
toward  adoption  of  the  common  Federal 
Policy  by  a  particular  Department  or 
Agency  should  clearly  identify  that 
Department  or  Agency.  Comments 
should  refer  to  specific  sections  in  the 
proposed  regulations.  Comments 
received  will  be  available  for  public 
inspection  at  the  National  Institutes  of 
Health,  Building  31,  Room  4B09, 
Bethesda,  Maryland,  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday  except 
legal  holidays. 
PAPERWORK  REDUCTION  ACT 

REQUIREMENTS:  Sections 103(b): 

109(d); 113: 115; 116; 

and 117  contain  information 

collection  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget  under  the  terms  of  the 
Paperwork  Reduction  Act.  Comments  on 
these  requirements  should  be  submitted 
to  Dr.  Joan  Porter  at  the  address  noted 
and  to  Mr.  Richard  Eisinger,  Office  of 
Management  and  Budget,  Executive 
Office  of  the  President,  Room  3002,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joan  P.  Porter,  (301)  496-7005. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  the  common  Notice  of 
Proposed  Rulemaking  is  to  request 
public  comment  on  implementation  of  a 
common  Federal  Policy  (Model  Policy) 
for  the  protection  of  human  subjects  of 
research  conducted,  supported  or 
regulated  by  the  following  Federal 
Departments  and  Agencies:  United 
States  Department  of  Agriculture, 
Department  of  Energy,  National 
Aeronautics  and  Space  Administration. 
Department  of  Commerce.  Consumer 
Product  Safety  Commission.  Agency  for 
International  Development.  Department 
of  Housing  and  Urban  Development, 
Department  of  Justice,  Department  of 
Defense,  Department  of  Education, 
Veterans'  Administration. 
Environmental  Protection  Agency, 
National  Science  Foundation. 
Department  of  Health  and  Human 
Services,  Department  of  Transportation. 
Each  of  these  Departments  and 
Agencies  would  adopt  the  common  rule 
in  total  except  as  indicated  in  the 
departures  for  the  Department  of 
Education  published  herein,  as 
regulations  to  be  codified  as  listed 
above. 

The  Food  and  Drug  Administration 
(FDA)  Notice  of  Proposed  Rulemaking  to 
modify  current  regulations  to  conform  to 
the  Federal  PoUcy  is  presented 
elsewhere  in  this  part.  Public  comment 
is  requested  concerning  the  FDA  Notice 
of  Proposed  Rulemaking.  Comment 
regarding  the  Department  of  Education 
departures  is  also  solicited. 

Adoption  of  the  common  Federal 
Policy  by  these  Departments  and 
Agencies  will  implement  a 
recommendation  of  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research  which  was 
established  on  November  9, 1978,  by 
Pub.  L  95-622.  One  of  the  charges  to  the 
President's  Commission  was  to  report 
biennially  to  the  President,  the 
Congress,  and  appropriate  Federal 
Departments  and  Agencies  on  the 
protection  of  human  subjects  of 
biomedical  and  behavioral  research.  In 
carrying  out  that  charge,  the  President's 
Commission  was  directed  to  conduct  a 
review  of  the  adequacy  and  uniformity 
(1)  of  the  rules,  policies,  guidelines,  and 
regulations  of  all  Federal  Departments 
and  Agencies  regarding  the  protection  of 
human  subjects  of  biomedical  or 
behavioral  research  which  such 
departments  and  agencies  conduct  or 
support,  and  (2)  of  the  implementation  of 
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such  rules,  policies,  guidelines,  and 
regulations  by  such  agencies,  such 
review  to  include  appropriate 
recommendations  for  legislation  and 
administrative  action. 

In  December  1981  the  President's 
Conunission  issued  its  First  Biennial 
Report  on  the  Adequacy  and  Uniformity 
of  Federal  Rules  and  Policies,  and  their 
Implementation,  for  the  Protection  of 
Human  Subjects  in  Biomedical  and 
Behavioral  Research,  Protecting  Human 
Subjects. 

In  accord  with  Pub.  L.  95-622.  each 
Federal  Department  or  Agency  which 
receives  reconmiendations  from  the 
President's  Commission  with  respect  to 
its  rules,  policies,  guidelines  or 
regulations,  must  publish  the 
recommendations  in  the  Federal 
Register  and  provide  an  opportunity  for 
interested  persons  to  submit  written 
data,  views  and  arguments  with  respect 
to  adoption  of  the  recommendations.  On 
March  29. 1982  (47  FR  13272-13305),  the 
Secretary,  HHS  published  the 
recommendation  on  behalf  of  the 
affected  Departments  and  Agencies. 

In  May  1982  the  Chairman  of  the 
Federal  Coordinating  Council  for 
Science.  Engineering,  and  Technology 
(FCCSET),  appointed  an  Ad  Hoc 
Committee  for  the  Protection  of  Human 
Research  Subjects  under  the  auspices  of 
the  FCCSET.  The  Committee,  chaired  by 
Dr.  Edward  N.  Brandt.  Jr..  Assistant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services  (HHS),  was 
composed  of  the  representatives  and  ex- 
officio  members  of  affected  Departments 
and  Agencies.  In  consultation  with  the 
Office  of  Science  and  Technology  Policy 
(OSTP)  and  the  Office  of  Management 
and  Budget,  the  Ad  Hoc  Committee, 
after  considering  all  public  comments, 
developed  responses  to  the 
recommendations  of  the  President's 
Commission.  After  further  review  and 
refinement,  OSTP  responded  on  behalf 
of  all  the  affected  Department  and 
Agency  heads  to  the  recommendations 
of  the  President's  Commission,  including 
the  recommendation  that: 

The  President  should,  through  appropriate 
action,  require  that  all  federal  depertments 
and  agencies  adopt  as  a  common  core  the 
regulations  governing  research  with  human 
subjects  issued  by  the  Department  of  Health 
and  Human  Services  (codified  at  45  CFR  46). 
as  periodically  amended  or  revised,  while 
permitting  additions  needed  by  any 
department  or  agency  that  are  not 
inconsistent  with  these  core  provisions. 

The  Ad  Hoc  Committee  agreed  that 
uniformity  is  desirable  among 
Departments  and  Agencies  to  eliminate 
unnecessary  regulation  and  to  promote 
increased  understanding  and  ease  of 
compliance  by  institutions  that  conduct 


federally  supported  or  regulated 
research  involving  human  subjects. 
Therefore,  the  Ad  Hoc  Committee 
developed  a  Model  Federal  Policy, 
which  applies  to  research  involving 
human  subjects  that  is  conducted, 
supported  or  regulated  by  Federal 
Departments  and  Agencies.  In 
accordance  with  the  Commission's 
recommendation,  the  Model  Federal 
Policy  is  based  on  Subpart  A  of  the 
regulations  of  HHS  for  the  protection  of 
human  research  subjects  (45  CFR  Part 
46).  The  Proposed  Model  Federal  Policy 
developed  by  the  Ad  Hoc  Committee 
was  modified  by  OSTP  to  enhance 
uniformity  of  implementation  among  the 
affected  Federal  Departments  and 
Agencies  and  to  provide  consistency 
with  other  related  policies.  The  revised 
Model  Federal  Policy  was  concurred  in 
by  all  affected  Federal  Departments  and 
Agencies  in  March  1985. 

An  Interagency  Human  Subjects 
Coordinating  Conunittee  was  chartered 
in  October  1983  under  the  auspices  of 
FCCSET  to  follow  the  Ad  Hoc 
Committee.  It  is  composed  of 
representatives  of  all  Federal 
Departments  and  Agencies  that  conduct, 
support  or  regulate  research  involving 
human  subjects.  The  Committee  is 
advisory  to  Department  and  Agency 
Heads  and.  among  other  responsibilities, 
will  evaluate  the  implementation  of  the 
Model  Federal  Policy  and  recommend 
modification  as  necessary. 

On  June  3. 1986.  OSTP  published  for 
public  comment  in  the  Federal  Register 
(51  FR  20204)  a  Proposed  Model  Federal 
Policy  for  Protection  of  Human  Subjects 
and  Response  to  the  First  Biennial 
Report  of  the  President's  Commission. 
Over  200  written  comments  were 
received  concerning  the  publication.  The 
Interagency  Human  Subjects 
Coordinating  Committee  considered 
these  comments  in  the  revisions  of  the 
common  Federal  Policy  which  is 
proposed  here  for  adoption  by  each  of 
the  Departments  and  Agencies  listed. 
Response  to  the  public  comments  and 
discussion  of  revisions  made  in  the 
Proposed  Model  Federal  Policy  follow. 

General  Description  of  Responses 

Two  hundred  and  thirty  four 
comments  were  received  during  the 
sixty  day  period  following  publication  of 
the  Proposed  Model  Federal  Policy  for 
Protection  of  Human  Subjects  [51  FR 
20204).  Approximately  40  comments 
came  in  after  the  close  of  the  public 
comment  period.  Of  all  the  responses 
192  came  from  medical  schools  and 
other  academic  institutions;  15  were 
from  professional  associations;  12  from 
Federal,  state  or  county  agencies,  two 
from  industrj'.  and  two  from  members  of 


the  public.  Seventeen  comments  cdme 
from  individuals  who  identified 
themselves  as  belonging  to  Institutional 
Review  Boards  (IRBs).  and  36  were 
research  administrators. 

Almost  unanimously,  the  respondents 
enthusiastically  supported  the  concept 
of  a  Model  Federal  Policy.  A  few  noted 
that  the  June  3  Federal  Register 
publication  of  the  Proposed  Model 
Federal  Policy  did  not  address  HHS 
intentions  on  retaining  45  CFR  Part  46, 
Subpart  B,  concerning  fetuses,  pregnant 
women  and  human  in  vitro  fertilization 
involved  in  research;  Subpart  C. 
concerning  additional  protections  for 
prisoners  as  research  subjects;  and 
Subpart  D.  concerning  children.  HHS 
intends  to  retain  Subparts  B.  C  and  D. 
The  Notices  of  Proposed  Rulemaking 
published  here  are  the  proposed 
replacement  of  the  current  Subpart  A  of 
the  HHS  policy.  It  should  also  be  noted 
that  the  Department  of  Justice,  Bureau  of 
Prisons,  intends  to  retain  additional 
protections  for  prisoners  codified  at  28 
CFR  Part  512. 

-.103— Sixty  Day  Grace 


Section 
Period 

The  vast  majority  of  the  comments 
(223  of  234)  addressed  the  "60  day  grace 
period"  which  is  included  in  HHS 
regulations  at  45  CFR  46.103(f)  but  not  in 
the  Proposed  Model  Federal  Policy.  The 
grace  period  is  the  time  interval 
between  an  institution's  submission  of  a 
research  grant  application  or  contract 
proposal  to  HHS  and  certification  of  the 
institution's  IRB  review  and  approval 
under  current  HHS  regulations. 
Institutions  that  have  Multiple  Project 
Assurances  on  file  with  HHS  have  60 
days  to  finish  IRB  review  and  notify 
HHS.  Two  hundred  and  nineteen 
respondents  disagreed  with  the  deletion 
of  the  grace  period  from  the  Model 
Federal  Policy  and  asked  that  the  grace 
period  be  reinstated  in  the  final  Model 
Federal  Policy.  Summaries  of  their 
justifications  are  given  below. 

The  arguments  in  favor  of  retaining 
the  grace  period  are  primarily  based  on 
the  HHS  time  frame  for  preparation  and 
review  of  research  grant  applications  or 
contract  proposals,  the  competitiveness 
of  the  review  process  and  the  quality  of 
IRB  review.  For  HHS-sponsored 
research  there  is  usually  about  a  nine 
month  interval  between  the  date  an 
application  is  received  and  the  earliest 
date  an  award  can  be  made.  For  new 
applications,  especially  those  which  are 
submitted  in  response  to  a  HHS  Request 
for  Applications,  the  time  for 
preparation  of  the  proposal  is  only  30  to 
90  days.  Some  respondents  indicated 
that  this  time  frame  is  much  different  • 


from  the  pace  of  biomedical  science  in 
which  new  publications,  information  or 
discoveries  can  make  a  methodology  or 
approach  obsolete  within  a  few  months. 
This  discrepancy  results  in  pressure 
upon  principal  investigators  to  revise 
and  amend  applications  and  proposals 
up  until  the  last  day  before  submission 
so  as  to  have  the  best  chance  of  success 
in  the  review  process.  Since  an  IRB 
cannot  approve  a  tentative  protocol,  but 
must  wait  until  the  proposal  is  made 
final,  requiring  its  review  before  the 
receipt  date  shortens  an  already  brief 
preparation  period  and  may  adversely 
affect  the  quality  of  proposed  research. 
Secondly,  the  requirement  for  prior  IRB 
approval  could  adversely  affect  the 
quality  of  review.  The  IRB  would  have 
to  be  convened  on  short  notice  with 
possible  reduced  attendance  by  its 
members.  This  may  well  diminish  the 
quality  of  review  and  create  additional 
pressure  on  the  IRB  to  approve 
proposals  based  upon  limited 
information. 

Arguments  in  favor  of  omitting  the 
grace  period  are  also  based  on  quality  of 
IRB  review.  These  comments  indicated 
that,  if  IRB  review  took  place  after  a 
fundable  priority  score  were  obtained, 
the  IRB  might  feel  pressured  to  approve 
a  questionable  activity.  In  addition,  the 
difficulties  of  tracking  down  an 
application  which  is  moving  through  the 
review  process  to  append  an  IRB 
certification  of  approval  creates  an 
administrative  burden. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee  has 

revised  § .103(f)  [§ .103(g)  in  the 

Proposed  Model  Federal  Policy]  to 
accommodate  the  concerns  raised  in  the 
public  comments.  Under  the  revised 
section,  the  certification  of  IRB  review 
and  approval  must  accompany  the 
application  unless  the  Department  or 
Agency  specifies  a  later  date  for 
submission  of  the  certification. 

Although  HHS  intends  to  amend  its 
current  regulations  to  incorporate  the 
language  of  the  Model  Federal  Policy,  it 
will  retain  a  "grace  period"  for 
institutions  that  have  multiple  project 
assurances  and  announce  the  period 
through  advisories,  e.g.  OPRR  Reports 
or  Public  Health  Service  Guide  to 
Grants  and  Contracts,  which  are 
routinely  received  by  institutions.  The 
"grace  period"  is  the  time  between 
submission  of  an  application  for 
research  support  and  submission  of 
certification  of  IRB  review  and  approval 
of  the  research  proposed.  Other 
Departments  and  Agencies  will  advise 
institutions  of  appropriate  timing  of 
certification  through  similar 
publications. 


Other  Comments  and  Revisions 

While  the  Interagency  Committee 
considered  each  comment  carefully,  the 
Committee  made  changes  in  the 
Proposed  Model  Federal  Policy  only 
when  it  decided  that  the  suggestions 
would  accomplish  the  following: 
strengthen  the  protections  for  human 
subjects;  clarify  the  intention  or 
requirements  of  the  Model  Federal 
Policy;  or  facilitate  the  administrative 
processes  required  by  the  Model  Federal 
Policy  while  maintaining  or  increasing 
human  subjects  protections.  Areas  in 
which  there  were  a  number  of  comments 
are  highlighted  below  together  with  the 
rationale  for  the  Interagency 
Committee's  incorporating  changes  or 
retaining  the  provisions  addressed  in 
these  comments. 

Sections .  101(b)(1)  and 

.101(b)(2) 

Public  Comments:  One  respondent 
suggested  that  no  exemptions  should  be 
allowed  if  vulnerable  subjects  are 

involved.  Concerning  § .101(b)(2).  an 

exemption  for  certain  types  of  research 
involving  educational  tests,  survey 
procedures,  interview  procedures  or 
observation  of  public  behavior,  one 
respondent  noted  that  no  mention  is 
made  of  the  potential  impact  that  certain 
educational  test  surveys  or  interview 
procedures  might  have  on  children  or 
adolescents  and  the  Model  Federal 
Policy  should  include  consideration  of 
this.  To  a  few  others,  the  rationale  for 
the  modifications  was  not  clear.  One 
response  from  an  IRB  recommended  that 
no  study  involving  educational  tests 
where  identifiers  are  recorded  should  be 
exempt  from  review  and  suggested  that 
there  are  risks  that  are  significant  in 
addition  to  criminal  or  civil  liability 
noted  in  this  exemption  when 
educational  tests  are  used  with 
identifiers.  Another  respondent  thought 
that  the  Proposed  Model  Federal  Policy 
language  in  the  exemptions  lessened 
human  subjects  protections.  Similarly, 
another  response  suggested  that  the 
language  be  broadened  to  show  that 
harming  an  individual's  reputation  in  the 
community  was  a  risk  as  well  as 
financial  standing  and  employability. 
Another  comment  indicated  that  if 
interviews  yield  identifiable  data, 
regardless  of  the  content,  the  research 
should  be  reviewed  by  an  IRB. 

Response:  In  response,  the 
Interagency  Human  Subjects 
Coordinating  Committee  modified  the 

language  in  § .101(b)(2)(ii)  of  the 

Model  Federal  Policy  to  include  the 
reputation  of  an  individual  as  a 
consideration  in  determining  whether 
research  could  be  exempt.  The 


Committee  notes  also  that  the  Model 

Federal  Policy  exemptions  at  § .101 

(b)(1)  and  § .101(b)(2)  will  make  less 

research  exempt  than  now  under  45  CFR 
46.101(b)(3)  and  (b)(4). 

Section .101(b)(3) 

Public  Comment:  Section 

.101(b)(3)  exempts  certain  research  not 

covered  under  § .101(b)(2),  involving 

use  of  educational  tests,  survey 
procedures,  interview  procedures  or 
observation  of  public  behavior.  Several 
respondents  believed  the  wording  here 
was  unexplained,  unclear,  and  possibly 
weakened  protections  for  human 
subjects  from  those  afforded  by  45  CFR 
46.101(b).  A  few  other  respondents  felt 
that  further  defintions  would  clarify  the 
provisions.  One  response  from  an  IRB 
indicated  that  few  IRB  members  would 
be  able  to  judge  if  this  exemption 
applies  in  the  absence  of  further  legal 
guidance  and  that  the  exemption  should 
be  reconsidered. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee  notes 
that  the  exemptions  as 

§ 101(b)(2)  and 

§ 101(3)  of  the  Model  Federal 

Policy  represent  a  consolidation  of  the 
exemptions  at  45  CFR  46.101(b)(2).  (3) 
and  (4)  of  the  current  HHS  regulations. 
The  added  portion  at 

§ 101(b)(3){ii)  of  the  Model 

Federal  Policy  indicates  that  some  types 
of  research  involving  the  use  of 
educational  tests,  siuvey  procediu^es, 
interview  procedures  or  observation  of 
public  behavior  are  exempt  if  a  Federal 
statute  requires  without  exception  that 
the  confidentiality  of  the  personally 
identifiable  information  will  be 
maintained  throughout  the  research  and 
thereafter.  The  Department  of  Justice 
has  indicated  that  42  U.S.C.  3789(g)  is 
such  a  statute.  The  Department  of 
Education  intends  to  take  a  departure 
from  the  Model  Federal  Policy  at 

§ 101(b)(3)(ii).  The  departure 

pertains  only  to  research  involving  the 
use  of  educational  tests,  survey 
procedures,  interview  procedures,  or 
observation  of  public  behavior, 
conducted  under  a  program  subject  to 
the  General  Education  Provisions  Act 
and  to  the  specific  protections  provided 
under  that  Act  to  participants  in 
programs  administered  by  the 
Department  of  Education. 

Section ,101  (b)(6) 


Public  Comment;  The  proposed 

§ 101(b)(6)  contains  an 

exemption  not  found  in  45  CFR  Part  46 
for  taste  testing.  Seven  respondents 
endorsed  the  new  exemption,  but  one  of 
these  suggested  the  inclusion  of  testing 


45664  Federal  Register  /  Vol.  53.  No.  218  /  Thursday.  November  10.  1988  /  Proposed  Rules 


Federal  RegUter  /  Vol.  53.  No.  218  /  Thursday,  November  10,  1988  /  Proposed  Rules  45665 


involving  already  broadly  marketed 
food  containing  approved  types  and 
levels  of  additives,  unless  quantities  are 
limited.  Another  comment  from  an  IRB 
suggested  that  the  provisions  on  taste 
testing  should  require  confidentiality. 
Response:  The  Interagency  Human 
Subjects  Coordinating  Committee 

modified  exemption  § 101(b)(6) 

to  add  that  consumer  acceptance  studies 
are  also  included  in  the  exemption.  Also 
added  to  the  exempton  is  a  clarification 
that  the  food  may  contain  an  ingredient 
at  or  below  the  level  and  for  a  use  found 
to  be  safe  or  an  agricultural  chemical  or 
environmental  contaminent  at  or  below 
the  level  and  for  a  use  found  to  be  safe 
by  the  FDA  or  approved  by  the 
Environmental  Protection  Agency  (EPA) 
or  the  Food  Safety  Inspection  Service 
(FSIS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  This  clarification  is 
necessary  because  under  the  Food,  Drug 
and  Cosmetic  Act,  an  approval  of  the 
use  of  a  food  additive  sets  forth  not  only 
the  level  at  which  the  substance  may  be 
added,  but  also  the  technical  effect  for 
which  it  may  be  added  (e.g..  as  a 
preservative)  and  the  types  of  food  to 
which  it  may  be  added  (e.g.,  baked 
goods).  Note  that  the  exemption  is  not 
intended  to  apply  to  taste  tests  and 
quality  evaluation  studies  if  (1)  a  food 
ingredient  is  being  tested,  and  (2)  the 
test  substance  is  not  on  the  FDA's 
Generally  Recognized  as  Safe  (GRAS) 
list;  not  a  permitted  food  additive  as 
tested;  not  normally  found  in  food  at  the 
concentration  being  tested;  is  a 
pesticide:  or  contains  a  chemical  residue 
for  which  the  acceptable  level  has  not 
been  established  by  the  FDA,  the  EPA 
and  the  FSIS  of  the  USDA. 


Section 


.101(h) 


Public  Comment:  This  concerns 
research  in  foreign  countries.  One 
respondent  endorsed  this  provision; 
another  suggested  that  the  IRB,  rather 
than  the  Department  or  Agency  Heads, 
should  determine  whether  protections 
for  subjects  in  foreign  countries  are  at 
least  equivalent  to  those  provided  in  the 
Proposed  Model  Federal  Policy. 

Response:  No  change  has  been  made 
in  this  Section.  The  Interagency 
Committee  concludes  that  there  is  a 
need  for  oversight  at  the  federal  level 
concerning  protections  for  subjects  in 
foreign  countries. 

Section .102 


Twelve  respondents  addressed  the 
distinction  between  "regulated 
research"  and  research  that  is 
"conducted  or  supported"  by  Federal 
Agencies  or  Departments.  (See 

§ .102  for  a  definition  or 

regulated  research.)  Historically,  one 


regulatory  agency,  the  FDA.  has  relied 
on  inspections  of  research  projects  to 
ensure  compliance  with  Federal 
regulations  regarding  protection  of 
human  subjects.  On  the  other  hand. 
Departments  and  Agencies  which 
sponsor  research  (e.g.,  HHS)  have  a 
system  that  requires  that  awardee 
institutions  submit  an  assurance  of 
compliance  (assurance  document)  to  the 
awarding  Department  or  Agency  which 
must  be  approved  prior  to  the  funding  of 
research  involving  human  subjects. 

Of  the  12  comments  about  this 
distinction,  11  argued  against  preserving 
the  distinction.  One  respondent  asserted 
that  the  continued  distinction  could  be 
maintained  without  creating  any 
problems  for  an  institution  that  is  both 
supported  and  regulated.  The  other 
respondents  felt  that  the  continued 
distinction  was  contrary  to  the  aims  of 
uniformity  and  consistency  of  the  Model 
Federal  Policy,  and  that  it  created  an 
unnecessary  administrative  burden  on 
institutions  that  must  comply  with  two 
sets  of  procedures.  One  respondent  felt 
that  the  administrative  distinctions  were 
not  burdensome  and  that  the  distinction 
could  be  maintained  without  problems 
for  institutions  at  which  both  federally 
supported  and  regulated  research  are 
conducted. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee 
considered  these  conmients  but 
determined  that  the  Model  Federal 
Policy  should  retain  the  distinction 
between  "regulated  research"  and 
research  that  is  "conducted  or 
supported"  by  Federal  Departments  or 
Agencies.  This  distinction  is  necessary 
because  "regulated  research"  is  often 
privately  financed  by  an  array  of 
sponsors  ranging  in  size  from 
multinational  corporations  to  individual 
physicians  and  is  conducted  at  a  variety 
of  locations  ranging  from  large 
university  hospitals  to  community 
hospitals  to  physicians'  offices.  The 
provisions  for  regulated  research, 
therefore,  must  accommodate  the 
diverse  needs  of  those  engaging  in 
regulated  research  while  also  ensuring 
that  human  subjects  are  adequately 
protected.  Requiring  all  sponsors  to 
negotiate  assurances  would  place  a 
significant  burden  on  many  sponsors 
involved  in  regulated  research, 
especially  those  engaged  in  research 
with  a  small  number  of  patients  in  small 
institutions.  For  example,  under  the 
present  regulatory  structure,  FDA  will 
permit  an  investigational  drug  to  be 
used  by  a  physician  on  one  patient  for  a 
treatment  use  under  a  treatment 
investigational  new  drug  protocol  or 
application  (IND).  For  such  a  physician, 
the  institution  (if  there  is  one),  and  the 


government,  the  assurance  system 
would  require  a  significant  expenditure 
of  time  with  Uttle  gain.  Under  the 
existing  system,  which  is  not  unduly 
burdensome,  the  physician  must  obtain 
IRB  approval  and  informed  consent 
before  administering  the  investigational 
drug.  Absent  Federal  support,  however, 
he  or  she  would  not  be  required  to 
negotiate  the  assurance  set  forth  in 

§ 103  of  the  Model  Federal 

Policy.  Eliminating  the  distinction 
between  "regulated  research"  and 
federally  conducted  or  supported 
research  would  mean  that  the  physician 
would  be  compelled  to  learn  about  the 
assurance  system  and  then  negotiate 
and  file  an  assurance,  even  if  the 
investigational  drug  were  to  be  given 
once  to  only  one  person.  Consequently, 
the  needs  of  small  institutions  and 
investigators  are  best  met  through  the 
methods  presently  employed. 

In  addition,  it  should  be  noted  that, 
contrary  to  the  assertions  made  in 
several  comments,  the  distinctions  made 
for  regulated  research  do  not  compel 
large  institutions  where  research  is 
regularly  conducted  to  satisfy  two 
different  sets  of  regxilations.  A  common 
set  of  provisions  concerning  IRBs  and 
human  subject  protections  apply  to 
regulated  research  and  to  research 
conducted  or  supported  by  Federal 
Departments  or  Agencies,  and  this  will 
continue  to  be  the  case. 

Thus,  the  distinction  for  regulated 
research  and  federally  supported  or 
conducted  research  in  the  Model 
Federal  Policy  embodies  the  most 
effective  and  efficient  manner  for 
ensuring  that  regulated  research  is 
conducted  in  a  manner  that  will  assure 
the  protection  of  human  subjects. 

Section 102(g) 

Public  Comment:  One  respondent 
indicated  that  the  term  "IRB"  should  be 
defined. 

Responses:  A  definition  of  IRB  is  now 

included  in  § 102(g):  "IRB  means 

an  institutional  review  board 
established  in  accord  with  and  for  the 
purpose  expressed  in  the  Model  Federal 
Policy." 


.103(a) 


Section  — 

Several  public  comments  indicated 
that  this  section  is  confusing  with  regard 
to  (1)  with  whom  an  institution  should 
file  an  assurance;  (2)  to  whom  an 
institution  should  report  modifications 
or  amendments  to  existing  assurances: 
and  (3)  to  whom  an  institution  should 
report  adverse  effects  or  acts  of 
noncompliance  (particularly 
i 103(b)(3),  (d),  (e)l.  Reporting 


some  changes  through  OPRR  was 
suggested  as  a  possibility. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee 

redrafted  § 103  to  place  in  a  more 

prominent  position  the  provision  found 

in  § 103(f)  of  the  Proposed  Model 

Federal  Policy,  which  indicates  that 
individual  Department  and  Agency 
Heads  shall  accept  the  existence  of  a 
current  assurance,  appropriate  for  the 
research  in  question,  on  file  with  OPRR 
and  approved  for  federalwide  use  by 
that  office.  When  this  type  of  assurance 
is  used,  all  reports,  except  certification, 
required  by  the  Model  Federal  Policy, 
must  be  submitted  to  OPRR  as  well  as  to 
the  appropriate  Department  and  Agency 
Heads. 

In  § 103(b)(3).  an  addition  has 

been  made  to  clari^  that  changes  in  IRB 
membership  are  reported  by  institutions 
to  the  appropriate  Department  or 
Agency  head  unless,  in  accord  with 

§ 103(a),  the  existence  of  an  HHS 

approved  assurance  is  accerpted  in  lieu 
of  submission  of  an  assurance.  In  this 
case,  changes  in  IRB  membership  are 
reported  directly  to  OPRR. 

Section .103(b)(5) 

Public  Comment:  Several  comments 
addressed  the  requirements  for 

§ 103(b)(5),  written  procedures  to 

ensure  prompt  reporting  to  the  IRB, 
appropriate  institutional  officials,  and 
the  Department  of  Agency  Head  of  any 
unanticipated  problems  or  scientific 
misconduct  involving  risks  to  human 
subjects  or  others;  any  allegation  or 
finding  of  serious  or  continuing 
noncompliance  with  the  Federal  Model 
Policy  or  the  requirement  or 
determinations  of  the  IRB;  and  any 
suspension  or  termination  of  IRB 
approval. 

One  IRB  proposed  language  that 
would  eliminate  any  implication  that  the 
IRB  should  necessarily  be  the  body 
within  an  institution  that  is  responsible 
for  investigating  and  reporting 
noncompliance  with  human  subjects 
regulations.  More  fiexibility  in 
administrative  arrangements  for 
reporting  was  urged.  Other  comments 
endorsed  the  proposed  language  of  the 
Policy  if  there  is  recognition  that  most 
institutions  must  have  their  own  due 
process  and  if  some  fiexibility  is 
permitted  in  reporting  scientific 
misconduct.  Several  respondents  noted 
that  the  terms  "unanticipated 
problems."  "scientific  misconduct,"  and 
"risks  to  others"  were  unclear. 

Several  respondents  also  indicated 
that  institutions  should  not  report 
allegations  of  misconduct  and 
noncompliance — only  results  of 
investigation  or  inquiry  about  such  to 


Federal  Department  and  Agency  Heads. 
It  was  argued  that  some  flexibility  must 
be  given  to  institutions,  and  that 
institutions  should  be  allowed  to  screen 
out  allegations  that  are  frivolous, 
michievous  or  lacking  in  substance.  One 
respondent  suggested  that  any 
additional  policing  actions  are 
inappropriate  and  that  only  actions  of 
institutions  should  be  reported  to 
Federal  officials;  otherwise,  due  process 
for  researchers  or  other  institutional 
personnel  is  jeopardized.  Other 
reactions  were  that  paperwork  would 
increase  if  allegations  are  reported  and 
that  an  institution  would  be  hesitant  to 
use  the  suspension  mechanism  as  a 
management  tool  if  such  a  suspension 
must  be  reported  to  Federal  offices 
because  of  infractions  such  as  tardiness 
in  responding  to  an  IRB. 

Response:  The  Interagency  Committee 
clarifies  that  the  word  "others"  in 

§ 103(b)(5)(i)  denotes  other 

persons  who  are  participating  in  clinical 
trials  under  the  same  or  similar 
protocols  or  who  may  be  affected  by 
products  or  procedures  that  were 
developed  on  the  basis  of  inappropriate 
or  questionable  research. 

In  addition,  in  S 103(b)(5)(ii) 

the  Interagency  Committee  has  modified 
the  Model  Federal  Policy  to  delete  the 
word  "allegation."  This  Section  now 
indicates  that  written  procedures  in 
assurances  must  ensure  prompt 
reporting  to  the  IRB,  appropriate 
institutional  officials,  and  the 
department  or  Agency  Head  of  any 
instance  of  serious  or  continuing 
noncompliance  with  the  Policy  or  the 
requirements  or  determinations  of  the 
IRB.  While  the  Interagency  Committee 
did  not  intend  that  institutions  report 
frivolous  situations,  it  does  expect 
institutions  to  report  serious  instances  of 
noncompliance  in  which  there  is  some 
reasonable  substantiation,  even  if  a 
final  institutional  determination  has  not 
yet  been  made.  In  such  cases,  the 
Committee  also  expects  prompt 
notification  of  the  final  decision  by  the 
institutions. 


'103(f) 


_.103(a).  This  section 


Section 

Public  Comment  Four  respondents 
endorsed  this  section;  one  other  noted 
that  this  provision  was  valuable  to  the 
IRB.  and  one  suggested  that  it  was  a 
valuable  provision  in  easing 
administrative  burdens  if  the  Office  for 
Protection  from  Research  Risks  will 
accept  minor  rewording  changes  in 
current  assurances  on  file  to  reflect 
changes  in  HHS  regulations  that  result 
from  adoption  of  the  Model  Federal 
Policy. 

Response:  Section 103(f)  in  the 

Proposed  Model  Federal  Policy  has  been 


moved  to  5  — 

requires  individual  Department  and 
Agency  Heads,  in  lieu  of  requiring 
submission  of  a  separate  assurance,  to 
accept  the  existence  of  a  current 
assurance  on  file  with  the  Office  for 
Protection  from  Research  Risks,  HHS, 
which  has  been  approved  for 
federalwide  use  by  that  office.  Also,  this 
section  has  been  modified  slightly  to 
indicate  that  not  all  types  of  assurances 
on  file  in  OPRR  are  appropriate  for 
federalwide  use. 


Section 


^107(a)  and  (b) 


Public  Comment  Section 


..107 


addresses  IRB  membership.  One 
response  indicated  that  the  membership 
requirements  for  IRBs  have  been 
changed  in  a  way  that  decreases  the 
protection  to  vulnerable  groups  in 
research  projects. 

Five  commentators  wrote  with  some 
concern  about  the  language  changes  in 
this  section  from  the  language  in  the 
current  HHS  regulations,  as  follows. 
One  response  indicated  distress  over  the 
language  changes  because  the  presence 
of  an  advocate  for  a  vulnerable  group  as 
a  voting  member  of  the  IRB  has  been  of 
immense  value,  and  strong  language  is 
urged  to  require  members  concerned 
with  special  populations.  Several  others 
commented  that  the  Model  Federal 
Policy  language  regarding 
representation  of  vulnerable  subjects  is 
weak  compared  to  the  HHS  regulations, 
so  that  the  welfare  of  vulnerable 
subjects  may  not  be  adequately 
represented.  One  response  also  reflected 
that  if  is  "risky"  to  remove  required 
representation  for  vulnerable  subjects, 
and  it  should  be  mandatory  that 
representatives  of  the  subject  population 
serve  as  full  members  of  the  IRB. 

Section 107(b),  which 

addresses  gender  considerations  in  IRB 
selection,  elicited  a  comment  that  the 
language  eliminates  bias  or 
discrimination,  but  seven  others 
indicated  a  negative  response  to  the 
change  from  the  current  HHS 
regulations  at  45  CFR  46.107(b)  and 
urged  retention  of  the  requirement  that 
no  IRB  may  consist  entirely  of  men  or 
entirely  of  women.  One  respondent 
wrote  that  the  new  language  is 
confusing,  and  that  the  term 
"nondiscriminatory  effort"  used  in 
§ 107(b)  is  unclear. 

Response:  The  Interagency  Committee 
expects  that  institutions  will  use  good 
judgment  and  diligence  in  selecting 
persons  as  IRB  members  who  can  fulfill 

the  requirements  of  § 107(a). 

so  that  persons  of  varying  backgrounds 
will  promote  complete  and  adequate 
review  of  the  research  activities.  In 
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approving  assurances,  the  Federal 
Departments  and  Agencies  that  conduct, 
support  or  regulate  the  research  will 
review  IRB  composition  to  ensure  that 
the  membership  is  appropriate  for  the 
research,  and  may  request  that 
membership  be  supplemented  if 
complete  and  adequate  review  of  the 
research  does  not  appear  possible. 
Concerning  gender  representation  of  the 
IRB,  the  Interagency  Conunittee  notes 
that  in  seeking  diverse  membership  on 
the  IRB,  the  institution  must  consider 
both  men  and  women  who  can 
contribute  to  the  role  of  the  IRB.  Given 
the  ready  availabiUty  of  well  qualified 
persons  of  both  genders,  the  Interagency 
Committee  expects  that  only  rarely,  if 
ever,  will  an  IRB  consist  solely  of  men 
or  solely  of  women. 


Section 


.107(c)  and  (d) 


Public  Comment:  Section 

.107(c)  and  (d)  require  IRBs  to 


include  at  least  one  scientific  member, 
at  least  one  nonscientific  member  and  at 
least  one  member  unaffiliated  with  the 
institution.  One  comment  was  that 
changing  the  current  45  CFR  46.107(c) 
language  to  require  one  scientific 
member  constitutes  an  improvement, 
but  consideration  should  be  given  to 
smaller,  particularly  rural,  institutions. 
Some  allowance  for  review  by  a 
cooperating  institution  should  be  made, 
it  was  suggested. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee  notes 

that  § 114  permits  agreements 

between  cooperating  institutions  under 
which  the  institution  may,  with  the  . 
approval  of  the  Department  or  Agency, 
use  joint  review,  rely  upon  the  review  of 
another  qualified  IRB,  or  make  other 
review  arrangements  aimed  at  avoiding 
a  duplication  of  effort. 


Section 


.110 


Public  Comment  Section 

.110  sets  forth  requirements  for 


clarify  the  period  for  which  IRB 
approval  is  authorized. 

The  Interagency  Committee  expects 
that  Department  and  Agency  Heads  will 
base  the  authority  to  use  expedited 
review  on  the  "track  record"  of  the 
institutions  involved.  For  example,  HHS 
generally  permits  institutions  with 
Multiple  Project  Assurances  to  utilize 
the  expedited  review  procedure.  Other 
institutions  may  not  use  this  type  of 
review. 


Section 


expedited  review.  Five  respondents 
expressed  concern  that  the  conditions 
under  which  Department  or  Agency 
Heads  may  suspend,  restrict  or 
terminate  approval  of  expedited  review 
are  not  specified  and  that,  consequently, 
each  Head  could  have  a  separate 
agreement  which  might  be  burdensome 
for  research  institutions.  One 
respondent  suggested  a  clarification  to 
indicate  that  a  minor  change  in 
approved  research  could  have  an 
expedited  review  procedure  only  within 
the  one  year  minimum  annual  review 
period  of  the  IRB. 

Response:  The  parenthetical 
clarification  "(of  one  year  or  less)"  has 
been  added  to  § 110(a)(b)(2)  to 


.111 


Public  Comment:  This  section  sets 
forth  the  criteria  for  IRB  approval  of 
research.  A  few  commented  on 

§ 111(a)(3)  concerning 

equitable  selection  of  subjects,  as 
follows:  (1)  Institutions  should  be 
provided  with  a  clear  definition  of 
"economically  or  educationally 
disadvantaged"  persons;  and  (2) 
institutions  need  guidelines  on 
involvement  of  these  populations  in 
research  before  they  are  included  in  the 
list  of  vulnerable  populations.  Another 
suggested  that  an  additional  safeguard 
would  be  that  the  IRB  require  an 
explanation  by  the  investigator  as  to 
why  research  needs  to  be  conducted 
involving  a  vulnerable  population  and 
that  the  IRB  certify  that  such 
involvement  is  necessary.  Another 
comment  was  that  pregnant  women 
should  not  necessarily  be  considered 
members  of  a  vulnerable  population. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee  made 
no  changes  in  the  Model  Federal  Policy 
at  this  time  that  specifically  address 
these  public  comments  but  is  concerned 
about  adequate  protections  for 
vulnerable  subjects  and  equitable 
selection  of  subjects  and  is  continuing  to 
study  these  issues.  Section  107(a)  of  the 
Model  Federal  Policy  has  been  modified 
to  strengthen  consideration  of  interests 
of  vulnerable  subjects. 

Section 


The  section  appeared  to  another 
commentator  as  a  hindrance  to 
cooperative  effort  at  the  "grass  roots" 
level  where  working  together  should  be 
encouraged.  Other  suggestions  were  that 
the  section  should  be  expanded  to 
include  specific  details  for  institutions, 
and  that  it  should  be  made  clear  that  the 
requirement  for  IRB  review  of 
cooperative  research  applies  whether  or 
not  funds  are  involved. 

Response:  The  Interagency  Committee 
has  formulated  the  Model  Federal  Policy 
in  such  a  way  that  Department  and 
Agency  heads  retain  the  authority  to 
determine  what  levels  and  loci  of  review 
are  appropriate,  given  the  nature  of  the 
research  to  be  conducted  or  supported 
and  their  judgment  about  the  experience 
and  expertise  of  the  institutions  to  be 
involved  in  the  collaborative  research. 
In  this  way  a  balance  between  uniform 
review  standards  and  flexibility  can  be 
maintained  to  protect  human  subjects  of 
research. 


.114 


Public  Comment:  Section 

.114  concerns  cooperative 


research.  Five  responses  raised  the 
following  points.  The  current  provisions 
could  result  in  many  different 
requirements  if  each  Department  or 
Agency  Head  can  make  a  determination 
about  cooperative  research  projects. 
Similarly,  one  concern  expressed  was 
that  the  Model  Federal  Policy  should 
permit  cooperating  institutions  to  decide 
among  themselves  how  to  enter  into 
various  alternatives  named  in  the 
section,  rather  than  require  institutions 
first  to  obtain  permission  from  the 
Department  or  Agency;  to  eliminate 
paperwork  and  time  burdens  does  not 
further  the  protection  of  human  subjects. 


Section 


.121 


Public  Comment-  Section 

.121  is  reserved.  Some 


respondents  questioned  whether  the 
provisions  of  45  CFR  46.121  are  still 
applicable  since  the  comparable  section 
in  the  Model  Federal  Policy  is  now 
reserved. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee 
clarifies  that  the  FDA  requirements 
referenced  in  45  CFR  46.121  (i.e.,  21 
U.S.C.  312.  355.  357.  812J  Still  apply. 
However,  the  information  called  for  by 
45  CFR  46.121  was  considered  no  longer 
necessary.  This  section  has  been 
designated  as  reserved  in  the  Model 
Federal  Policy  so  that  the  parallel 
numbering  sequence  between  the  HHS 
and  FDA  regulations  for  the  protection 
of  human  subjects  could  be  retained  in 
the  current  Model  Federal  Policy. 

Section .124 

Public  Comment:  Section .124 

states  that  Department  and  Agency 
Heads  may  impose  additional 
conditions  necessary  for  the  protection 
of  human  subjects.  One  respondent 
expressed  hope  that  the  Department  and 
Agency  Heads  would  limit  additional 
conditions  to  those  required  by  statute. 

Response:  The  Interagency  Human 
Subjects  Coordinating  Committee  agrees 
and  indicates  that  it  will  work  toward 
uniformity  among  Departments  and 
Agencies. 

Departures  Proposed  by  Departments 
and  Agencies 

Public  Comment:  Several  comments 
expressed  concern  that  deviations  from 


the  Model  Federal  Policy  could  be 
abused,  and  departures  should  be 
limited  only  to  those  required  by  statute. 

Concerning  the  VA  departure,  one 
comment  stated  that  the  Federal 
Departments  and  Agencies  with  which 
many  universities  are  affiliated  should 
be  required  to  file  assurances  with 
OPRR  when  research  administered  by 
the  affiliated  institution  is  performed  in 
a  VA  facility.  Another  urged  that 
consent  documents  be  as  similar  as 
possible  among  university  hospitals, 
county  hospitals  and  VA  hospitals. 

Response:  The  VA  indicated  that 
specification  to  the  level  of  detail  noted 
in  the  comments  is  beyond  the  level 
which  is  appropriate  for  a  Model 
Federal  Policy,  and  that  cooperative 
arrangements  are  properly  clarified  by 
individual  Departments  and  Agencies. 
VA  elects  to  require  that  VA  Medical 
Centers  (VAMCs)  which  participate  in 
cooperative  or  multi-hospital  research 
projects  obtain  approval  from  their  own 
IRBs  for  such  research  and  does  not 

contemplate  approving  S 114 

arrangements  inconsistent  with  this 
policy.  VA  also  elects  not  to  require  that 
VAMCs  submit  written  institutional 

assurances  under  S .103(a]  to  the 

VA  Central  Office.  As  the  official 
responsible  for  the  operation  of  VA 
research  facilities,  the  Administrator 
will  employ  procedures  other  than  the 
submission  of  written  assurance  from 
subordinate  officials  to  assure 
compliance  with  VA  policies. 

On  the  issue  of  departures,  the  VA 
notes  the  statutory  directive  that  it 
adopt  the  Model  Federal  Policy  "to  the 
maximum  extent  feasible  consistent 
with  other  [statutory]  provisions"  which 
govern  its  conduct.  38  U.S.C.  4134.  It  has 
determined  that  adoption  of  the  Model 
Federal  Policy  without  departures  is 
"feasible"  and.  thus,  has  withdrawn  the 
departures  noted  in  the  June  3  Federal 
Register  Notice.  It  notes,  however,  that 
certain  provisions  of  the  Model  Federal 

Policy,  particularly  § .101(b)  and 

§ .116(c)  and  (d),  will  be  narrowly 

construed  in  order  lo  avoid 
inconsistency  with  other  statutory 
directives. 

FDA  indicates  that  it  has  concurred  in 
the  Model  Federal  Policy.  Since  the 
Agency  has  already  adopted  regulations 
on  informed  consent  (21  CFR  Part  50) 
and  on  IRBs  (21  CFR  Part  56)  elsewhere 
in  this  issue  of  the  Federal  Register,  FDA 
is  proposing  to  amend  those  regulations 
to  eliminate  certain  inconsistencies  with 
the  Model  Federal  Policy.  Nonetheless, 
because  of  the  statutory  requirements 
described  in  the  proposal  (51  FR  20216), 


FDA's  regulations  will  continue  to 

depart  from  S .101(h)  (requirements 

for  foreign  research)  and  § .116(d) 

(waiver  of  informed  consent)  of  the 
Model  Federal  Policy. 

The  Department  of  Education 
proposes  to  make  a  departure  from 

§ .101(b)(3)(ii)  of  the  Model  Federal 

Policy  that  pertains  only  to  research 
involving  the  use  of  educational  tests, 
survey  procedures,  interview 
procedures,  or  observations  of  pubhc 
behavior,  conducted  under  a  program 
subject  to  the  General  Education 
Provisions  Act.  Under  this  departure  the 
exemption  to  the  Model  Federal  Policy 
is  revised  to  read  as  follows:  "The 
research  is  conducted  under  a  program 
subject  to  the  protections  of  the  General 
Education  Provisions  Act  (GEPA). 
including  GEPA  sections  400A  (20  U.S.C. 
1221-3).  438  (20  U.S.C.  1232g).  and  439 
(20  U.S.C.  1232h)." 

The  Department  of  Education 
proposes  also  to  make  a  departure  from 
section  107(a)  of  the  Model  Federal 
Policy  that  pertains  to  membership  of 
IRBs.  This  departure  results  from  the 
special  concern  of  the  Department  to 
provide  additional  safeguards  in  the 
Policy  for  mentally  disabled  persons  and 
handicapped  children  who  are  subjects 
of  research.  Under  this  departure,  the 
final  sentences  in  section  107(a)  of  the 
Policy  are  revised  to  read  as  follows: 
"When  an  IRB  reviews  research  that 
deals  with  handicapped  children  or 
mentally  disabled  persons,  the  IRB  shall 
include  at  least  one  person  primarily 
concerned  with  the  welfare  of  the 
research  subjects.  If  an  IRB  regularly 
reviews  research  that  involves  other 
vulnerable  categories  of  subjects,  such 
as  non-handicapped  children,  prisoners, 
or  pregnant  women,  consideration  shall 
be  given  to  the  inclusion  of  one  or  more 
individuals  who  are  knowledgeable 
about  and  experienced  in  working  with 
these  subjects." 

The  HHS  is  withdrawing  its  departure 
from  the  proposed  Model  Federal  Policy 
indicated  in  the  June  3. 1986,  Federal 
Register.  This  is  a  provision  which  is 
now  found  in  the  current  HHS 
regulations  at  45  CFR  46.101{i):  "If, 
following  review  of  proposed  research 
activities  that  are  exempt  from  these 
regulations  under  paragraph  (b)(6).  (of 
the  current  HHS  regulations]  the 
Secretary  determines  that  a  research  or 
demonstration  project  presents  a  danger 
to  the  physical,  mental,  or  emotional 
well-being  of  a  participant  or  subject  of 
the  research  or  demonstration  project, 
then  federal  funds  may  not  be  expended 
for  such  a  project  without  the  written 


informed  consent  of  each  participant  or 
subject."  While  the  Department  has  an 
obligation,  pursuant  to  the  conditions 
imposed  upon  its  appropriations,  to 
ensure  that  research  activities  do  not 
present  a  danger  to  the  physical  mental 
or  emotional  well-being  of  participants, 
as  enacted  by  the  most  recent 
continuing  appropriations  act  for  HHS, 
this  statutory  requirement  will  be 

accomplished  under  § .101(d).  This 

section  indicates  that  Department  or 
Agency  beads  may  require  that  specific 
research  activities  or  classes  of  research 
activities  conducted,  supported,  or 
otherwise  subject  to  regulation  by  the 
department  or  agency  but  not  otherwise 
covered  by  this  policy,  comply  with 
some  or  all  of  the  requirements  of  this 
policy. 

lists  of  Subjects  in  the  Notices  of 
Proposed  Rulemaking 

Protection  of  human  research 
subjects.  Research  conducted, 
supported,  regulated.  Institutional 
review  boards.  Informed  consent. 
Cooperative  research.  Research 
investigators.  Research  institutions. 
Assurances  of  Compliance. 


DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  1c 

It  IB  proposed  that  Title  7  of  the  Code  of 
Federal  Regulations  be  amended  by  adding 
Part  1c  as  set  forth  at  the  end  of  this 
document. 

PART  1c— PROTECTION  OF  HUMAN 
SUBJECTS 

Ic.lOl     To  what  does  this  policy  apply? 

lc.102    Definitions. 

Ic.103    Assuring  compliance  with  this 

policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

Ic.104— 1C106     [Reserved] 

lc.107    IRB  Membership. 

lc.106     IRB  functions  and  operations. 

10.109    IRB  review  of  research. 

lc.110    Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

Ic.111     Criteria  for  IRB  approval  of  research. 

Ic.112     Review  by  institution. 

lc.113    Suspension  or  termination  of  IRB 
approval  of  research. 

lc.114     Cooperative  research. 

Ic.ns    IRB  records. 

Ic.116    General  requirements  for  informrHi 
consent. 

1c  117     Documentation  of  informed  consent. 

1i;.118    Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 
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lc.119    Research  undertaken  without  the 
intention  of  involving  human  subjects. 

lc.120    Evaluation  and  disposition  of 

applications  and  proposals  for  restarch 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

lc.121     [Reserved] 

lc.122    Use  of  Federal  funds. 

Icl23    Early  termination  of  research 

support:  Evaluation  of  applications  and 
proposals. 

lc.124    Conditions. 

Authority:  5  U.S.C.  301:  42  U.S.C.  300v-l(b). 

Peter  C.  Myers, 

Deputy  Secretary  of  .Agriculture. 

September  16, 1988. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  745 

It  is  proposed  that  Title  10  of  the  Code 
of  Federal  Regulations  be  amended  by 
revising  Part  745  as  set  forth  at  the  end 
of  this  document. 

PART  745— PROTECTION  OF  HUMAN 
SUBJECTS 


Set 

745.101  To  what  does  this  policy  apply? 

745.102  Definitions. 

745.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

745.104—745.106    (Resened! 

745.107  IRB  membership. 

745.108  IRB  functions  and  operations. 

745.109  IRB  review  of  research. 

745.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

745.111  Criteria  for  IRB  approval  of 
research. 

745.112  Review  by  institution. 

745.113  Suspension  or  termination  of  IRB 
approval  of  research. 

745.114  Cooperative  research. 

745.115  IRB  records. 

745.116  General  requirements  for  informed 
consent. 

745.117  Documentation  of  informed  consent. 

745.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

745.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

745.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

745.121  [Reserved) 

745.122  Use  of  Federal  funds. 

745.123  Early  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

745.124  Conditions. 


Authority:  5  U.S.C.  301;  42  U.S.C.  7254:  42 
use.  300v-l(b). 
James  F.  Decker. 

Deputy  Director.  Office  of  Energy  Researc:h. 
Department  of  Energy. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1230 

It  is  proposed  that  Title  14  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  1230  as  set  forth  at  the  end 
of  this  document. 

PART  1230— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

1230.101  To  what  does  this  policy  apply? 

1230.102  Definitions. 

1230.103  Assuring  Compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

1230.104 — 1230.106     [Reserved). 

1230.107  IRB  membership. 

1230.108  IRB  functions  and  operations. 

1230.109  IRB  review  of  research. 

1230.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

1230.111  Criteria  for  IRB  approval  of 
research. 

1230.112  Review  by  institution. 

1230.113  Suspension  or  termination  of  IRB 
approval  of  research. 

1230.114  Cooperative  research. 

1230.115  IRB  records. 

1230.116  General  requirements  for  informed 
consent. 

1230.117  Documentation  of  informed 
consent. 

1230.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

1230.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

1230.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

1230121     [Reserved). 

1230.122  Use  of  Federal  funds. 

1230.123  Early  termination  and  research 
support:  Evaluation  of  applications  and 
proposals. 

1230.124  Conditions. 

Authority:  5  U.S.C.  301;  42  U.S.C.  300v-l(b). 
lames  C.  Fletcher, 

Administrator.  National  Aeronautics  and 
Space  .\dnunistration. 


DEPARTMENT  OF  COMMERCE 

15  CFR  Part  27 

It  is  proposed  that  Title  15  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  27  as  set  forth  at  the  end  of 
this  document. 


PART  27— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec 

27.101  To  what  does  this  policy  apply? 

27.102  Definitions. 

27.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

27.104 — 27.106     [Reserved). 

27.107  IRB  membership. 

27.108  IRB  functions  and  operations. 

27.109  IRB  review  of  research. 

27.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

27.1 11  Criteria  for  IRB  approval  of  research. 

27.112  Review  by  institution. 

27.113  Suspension  or  termination  of  IRB 
approval  of  research. 

27.114  Cooperative  research. 

27.115  IRB  records. 

27.116  General  requirements  for  informed 
consent. 

27.117  Documentation  of  informed  consent. 

27.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

27.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

27.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

27.121  [Reserved]. 

27.122  Use  of  Federal  funds. 

27.123  Early  termination  and  research 
support:  Evaluation  of  applications  and 
proposals. 

27.124  Conditions. 

Authority:  5  U.S.C.  301;  42  U.S.C.  300v-l(M. 
C.  William  Verily. 
Secretary  of  Commerce. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1028 

It  is  proposed  that  Title  16  of  the  Code 
of  Federal  Regulations  be  amended  by 
revising  Part  1028  as  set  forth  at  the  end 
of  this  document. 

PART  1028— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

1028.101  To  what  does  this  policy  apply? 

1028.102  Definitions. 

1028.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

1028.104 — 1028.106     [Reserved) 

1028.107  IRB  Membership. 

1028.108  IRB  functions  and  operations. 

1028.109  IRB  review  of  research 

1028.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 


Sec. 

1028.111  Criteria  for  IRB  approval  of 
research. 

1028.112  Review  by  institution. 

1028.113  Suspension  or  termination  of  IRB 
approval  of  research. 

102&114    Cooperative  research. 

1028.115  IRB  records. 

1028.116  General  requirements  for  Informed 
consent. 

1028.1 17  Documenta  tion  of  irvf ormed 
consent. 

1028.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

1028.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

1028.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

1028.121  [Reserved] 

1028.122  Use  of  Federal  funds. 

1028.123  Early  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

1028.124  Conditions. 

Authority:  5  U.S.C.  301;  42  U.S.C.  300v-l(b)- 
James  V.  Lacy, 
General  Counsel.  CPSC. 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

22  CFR  Part  225 

It  is  proposed  that  Title  22  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  225  as  set  forth  at  the  end  of 
this  document. 

PART  225— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

225.101  To  what  does  this  policy  apply? 

225.102  Definitions. 

225.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

225.104—225.106     (Reserved) 

225.107  IRB  membership. 

225.108  IRB  functions  and  operations. 

225.109  IRB  review  of  research. 

225.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

225.111  Criteria  for  IRB  approval  of 
research. 

225.112  Review  by  institution. 

225.113  Suspension  or  termination  of  IRB 
approval  of  research. 

225.114  Cooperative  research. 

225.115  IRB  records. 

225.116  General  requirements  for  informed 
consent. 

225.117  Documentation  of  informed  consent. 

225.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

225.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 


Sm. 

225.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

225.121  (Reserved) 

225.122  Use  of  Federal  funds. 

225.123  Early  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

225.124  Conditions. 

Authority:  5  U.S.C.  301;  42  US  Q  300v-l{b). 
Alan  Woods. 

Administrator. 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  60 

It  is  proposed  that  Title  24  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  60  as  set  forth  at  the  end  of 
this  document. 

PART  60— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

60.101  To  what  does  this  policy  apply? 

60.102  Definitions. 

60.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

60.104—60.106     [Reserved) 

60.107  IRB  membership. 

60.108  IRB  functions  and  operations. 

60.109  IRB  review  of  research. 

60.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

60.111  Criteria  for  IRB  approval  of  research. 

60.112  Review  by  institution. 

60.113  Suspension  or  termination  of  IRB 
approval  of  research. 

60.114  Cooperative  research. 

60.115  IRB  records. 

60.116  General  requirements  for  informed 
consent. 

60.117  Documentation  of  informed  consent. 

60.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

60.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

60.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

60.121  (Reserved) 

60.122  Use  of  Federal  funds. 
00.123    Early  termination  of  research 

support:  Evaluation  of  applications  and 
proposals. 
60.124     Conditions. 

Authority:  5  U.S.C.  301;  42  U.S.C.  300v-l(b); 
section  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 


Date:  August  17,  1988. 
I-  Michael  Doraey, 

Acting  Secretary. 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  46 

It  is  proposed  that  Title  28  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  46  as  set  forth  at  the  end  of 
this  document. 

PART  46-PROTECTION  OF  HUMAN 
SUBJECTS 

Sec 

46.101  To  what  does  this  policy  apply? 

46.102  Definitions. 

46.103  Assuring  compliance  with  this 
policy— research  conducted  or  supported 
by  any  Federal  department  or  agency. 

46.104 — 46.106     (Reserved) 

46.107  IRB  membership. 

46.108  IRB  functions  and  operations. 

46.109  IRB  review  of  research. 

46.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

46.111  Criteria  for  IRB  approval  of  research. 

46.112  Review  by  institution. 

46.113  Suspension  or  termination  of  IRB 
approval  of  research. 

46.114  Cooperative  research. 

46.115  IRB  records. 

46.116  General  requirements  for  informed 
consent. 

46.117  Documentation  of  informed  consent. 

46.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human   . 
subjects. 

46.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

46.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

46.121  [Reserved) 

46.122  Use  of  federal  funds. 

46.123  E^rly  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

46.124  Conditions. 

Authority:  5  U.S.C.  301;  28  U.S.C.  509-510; 
42  U.S.C.  300v-l(b). 
Richard  L  Thombui^. 
Attorney  General,  U.S.  Department  of  Justice. 


DEPARTMENT  OF  DEFENSE 

32  CFR  Part  219 

It  is  proposed  that  Title  32  of  the  Code 
of  Federal  Regulations  be  amended  by 
revising  Part  219  as  set  forth  at  the  end 
of  this  document. 
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PART  219— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

219.101  To  what  does  this  policy  apply? 

219.102  Definitions. 

219.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

219.104—219.106    [Reserved] 

219.107  IRB  Membership. 

219.108  IRB  functions  and  operations. 

219.109  IRB  review  of  research. 

219.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

219.111  Criteria  for  IRB  approval  of 
research. 

219.112  Review  by  institution. 

219.113  Suspension  or  termination  of  IRB 
approval  of  research. 

219.114  Cooperative  research. 

219.115  IRB  records. 

219.116  General  requirements  for  informed 
consent. 

219.117  Documentation  of  informed  consent. 

219.118  Applications  and  proposals  lacking 
deflnite  plans  for  involvement  of  human 
subjects. 

219.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

219.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

219.121  [Reserved] 

219.122  Use  of  Federal  funds. 

219.123  Early  termination  of  research 
support;  Evaluation  of  applications  and 
proposals. 

219.124  Conditions. 

Authority:  5  U.S.C.  301;  42  U.S.C.  300v-l(b). 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  3, 1988. 

DEPARTMENT  OF  EDUCATION 

34  CFR  Part  97 

1.  It  is  proposed  that  Title  34  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  Part  97  as  set  forth 
at  the  end  of  this  document. 

PART  97— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

97.101  To  what  does  this  policy  apply? 

97.102  Definitions. 

97.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

97.104—97.106    [Reserved] 

97.107  IRB  Membership. 

97.108  IRB  functions  and  operations. 

97.109  IRB  review  of  research. 

97.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 


Sec. 

97.111  Criteria  for  IRB  approval  of  research. 

97.112  Review  by  institution. 

97.113  Suspension  or  termination  of  IRB 
approval  of  research. 

97.114  Cooperative  research. 

97.115  IRB  records. 

97.116  General  requirements  for  informed 
consent. 

97.117  Documentation  of  informed  consent. 

97.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

97.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

97.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

97.121  [Reserved] 

97.122  Use  of  Federal  funds. 

97.123  Early  termination  of  research 
support;  Evaluation  of  applications  and 
proposals. 

97.124  Conditions. 

Authority;  5  U.S.C.  301:  42  U.S.C.  300v-l(b); 
Section  97.101(b)(3)  issued  under  20  U.S.C. 
1221-3(a)(l).  3474. 

2.  Part  97  is  further  amended  by 
revising  paragraph  {b)(3)  of  §  97.101  to 
read  as  follows: 

§  97. 1 0 1    To  what  does  this  policy  apply? 

***** 

(3)  Research  involving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement)  survey 
procedures,  interview  procedures  or 
observation  of  pubhc  behavior  that  is 
not  exempt  under  paragraph  (b)(2)  of 
this  section,  if: 

(i)  The  human  subjects  are  elected  or 
appointed  public  officials  or  candidates 
for  public  office;  or 

(ii)  The  research  is  conducted  under  a 
program  subject  to  the  protections  of  the 
General  Education  Provisions  Act 
(GEPA),  including  GEPA  sections  400A 
(20  U.S.C.  1221-3).  438  (20  U.S.C.  1232g), 
and  439  (20  U.S.C.  1232h). 
***** 

3.  Part  97  is  further  amended  by 
revising  paragraph  (a)  of  S  97.107  to  read 
as  follows: 

§  97.107    IRB  membership. 

(a)  Each  IRB  shall  have  at  least  five 
members,  with  varying  backgrounds  to 
promote  complete  and  adequate  review 
of  research  activities  commonly 
conducted  by  the  institution.  The  IRB 
shall  be  sufficiently  qualified  through 
the  experience  and  expertise  of  its 
members,  and  the  diversity  of  the 
members,  including  consideration  of 
race,  gender,  and  cultural  backgrounds 
and  sensitivity  to  such  issues  as 
community  attitudes,  to  promote  respect 
for  its  advice  and  counsel  in 
safeguarding  the  rights  and  welfare  of 


human  subjects.  In  addition  to 
possessing  the  professional  competence 
necessary  to  review  specific  research 
activities,  the  IRB  shall  be  able  to 
ascertain  the  acceptability  of  proposed 
research  in  terms  of  institutional 
commitments  and  regulations, 
applicable  law,  and  standards  of 
professional  conduct  and  practice.  The 
IRB  shall  therefore  include  persons 
knowledgeable  in  these  areas.  When  an 
IRB  reviews  research  that  deals  with  the 
handicapped  children  or  mentally 
disabled  persons,  the  IRB  shall  include 
at  least  one  person  primarily  concerned 
with  the  welfare  of  the  research 
subjects.  If  an  IRB  regularly  reviews 
another  vulnerable  category  of  subjects, 
such  as  non-handicapped  children, 
prisoners,  or  pregnant  women, 
consideration  shall  be  given  to  the 
inclusion  of  one  or  more  individuals 
who  are  knowledgeable  about  and 
experienced  in  working  with  these 

subjects. 

***** 

4.  Part  97  is  further  amended  by 
adding  after  each  section  the  following 
authority  citation: 

Authority:  5  U.S.C.  301;  20  U.S.C.  1221-3(a)(l), 
3474:  42  U.S.C.  300v-l(b)) 
LauTO  F.  Cavazos. 
Secretary  of  Education. 

VETERANS  ADMINISTRATION 

38  CFR  Part  16 

It  is  proposed  that  Title  38  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  16  as  set  forth  at  the  end  of 
this  document. 

PART  16— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

16.101  To  what  does  this  policy  apply? 

16.102  Definitions. 

16.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

16104—16.106    [Reserved] 

16.107  IRB  membership. 

16.108  IRB  functions  and  operations. 

16.109  IRB  review  of  research. 

16.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

16.111  Criteria  for  IRB  approval  of  research. 

16.112  Review  by  institution. 

16.113  Suspension  or  termination  of  IRB 
approval  of  research. 

16.114  Cooperative  research. 

16.115  IRB  records. 

16.116  General  requirements  for  informed 
consent. 

16.117  Documentation  of  informed  consent. 


See. 

16.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

16.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

16.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

16.121  [Reserved] 

16.122  Use  of  Federal  funds. 

18.123  Early  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

16.124  Conditions. 

Authority:  5  U.S.C.  301;  38  U.S.C.  210(c)(1). 
4131,  4134;  42  U.S.C.  300v-l(b). 
Thomas  K.  Tumage, 
Administrator. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  26 

It  is  proposed  that  Title  40  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  26  as  set  forth  at  the  end  of 
this  document. 

PART  26— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

26.101  To  what  does  this  policy  apply? 

26.102  Definitions. 

26.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

28.104—26.106     [Reserved] 

26.107    IRB  membership. 

26.106    IRB  functions  and  operations. 

26.109  IRB  review  of  research. 

26.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

26.111  Criteria  for  IRB  approval  of  research. 

26.112  Review  by  institution. 

26.113  Suspension  or  termination  of  IRB 
approval  of  research. 

26.114  Cooperative  research. 

26.115  IRB  records. 

26.116  General  requirements  for  informed 
consent. 

26.117  Documentation  of  informed  consent. 

26.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

26.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

26.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

26.121  [Reserved] 

26.122  Use  of  Federal  funds. 

26.123  Early  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

26.124  Conditions. 


Authority:  5  U.S.C.  301;  42  U.S.C  300v-l(b). 
Lee  M.  Thomas, 

Administrator  for  EPA. 

August  30, 1988. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  46 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  Part  46  be 
amended,  as  follows: 

PART  46— PROTECTION  OF  HUMAN 
SUBJECTS 

1.  An  authority  citation  for  Subpart  A 
is  added  to  read  as  follows: 

Authority:  5  U.S.C.  301;  42  U.S.C.  289;  42 
U.S.C.  300v-l(b). 

2.  Subpart  A  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

Subpart  A— Basic  HHS  Policy  for  Protection 
of  Human  Research  Subjects 

Sec. 

46.101  To  what  does  this  policy  apply? 

46.102  Definitions. 

46.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

46.104—46.106    [Reserved] 

46.107  IRB  membership. 

46.108  IRB  functions  and  operations. 

46.109  IRB  review  of  research. 

46.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

46.111  Criteria  for  IRB  approval  of  research. 

46.112  Review  by  institution. 

46.113  Suspension  or  termination  of  IRB 
approval  of  research. 

46.114  Cooperative  research. 

46.115  IRB  records. 

46.116  General  requirements  for  informed 
consent. 

46.117  Documentation  of  informed  consent. 

46.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

46.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

46.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

46.121  [Reserved] 

46.122  Use  of  Federal  funds. 

46.123  Early  termination  of  research 
support:  Evaluatj^fr»£^plications  and 
proposals.  ' 

46.124  Conditieif^ 

Otis  R.  Bowen. 

Secretary,  Department  of  Health  and  Human 
Services. 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  690 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  690  as  set  forth  at  the  end  of 
this  document. 

PART  690— PROTECTION  OF  HUMAN 
SUBJECTS 

Sec. 

690.101  To  what  does  this  policy  apply? 

690.102  Definitions. 

690.103  Assuring  compliance  with  this 
policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

690.104—690.106    [Reserved] 

690.107  IRB  membership. 

690.108  IRB  functions  and  operations. 

690.109  IRB  review  of  research. 

690.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

690.111  Criteria  for  IRB  approval  of 
research. 

690.112  Review  by  institution. 

690.113  Suspension  or  termination  of  IRB 
approval  of  research. 

690.114  Cooperative  research. 

690.115  IRB  records. 

690.116  General  requirements  for  informed 
consent. 

690.1 17  Documentation  of  informed  consent. 

690.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

690.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

690.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

690.121  [Reserved] 

690.122  Use  of  Federal  funds. 

690.123  Early  termination  of  research 
support:  Evaluation  of  apphcations  and 
proposals. 

690.124  Conditions. 

Authority:  5  U.S.C.  301:  42  U.S.C.  300v-l(b). 
Erich  Bloch. 
Director. 


DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  11 

It  is  proposed  that  Title  49  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  11  as  set  forth  at  the  end  of 
this  document. 

PART  11— PROTECTION  OF  HUMAN 
SUBJECTS 


11.101  To  what  does  this  policy  apply? 

11.102  Definitions. 
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Sec. 

11.103    Assuring  compliance  with  this 

policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

11.104—11.106    [Reserved) 

11.107    IRB  membership. 

11.106    IRB  functions  and  operations. 

11.109  IRB  review  of  research. 

11.110  Expedited  review  procedures  for 
certain  kinds  of  research  involving  no 
more  than  minimal  risk,  and  for  minor 
changes  in  approved  research. 

11.111  Criteria  for  IRB  approval  of  research. 

11.112  Review  by  institution. 

11.113  Suspension  or  termination  of  IRB 
approval  of  research. 

11.114  Cooperative  research. 

11.115  IRB  records. 

11.116  General  requirements  for  informed 
consent. 

11.117  Documentation  of  informed  consent. 

11.118  Applications  and  proposals  lacking 
definite  plans  for  involvement  of  human 
subjects. 

11.119  Research  undertaken  without  the 
intention  of  involving  human  subjects. 

11.120  Evaluation  and  disposition  of 
applications  and  proposals  for  research 
to  be  conducted  or  supported  by  a 
Federal  department  or  agency. 

11.121  [Reserved] 

11.122  Use  of  Federal  funds. 

11.123  Early  termination  of  research 
support:  Evaluation  of  applications  and 
proposals. 

11.124  Conditions. 

Authority:  5  U.S.C.  301;  42  U.S.C.  300v-l- 
(b). 

Mimi  Dawson. 
Deputy  Secretary. 


Text  of  the  Proposed  Common  Rule 

The  text  of  the  proposed  common  rule 
as  adopted  by  the  agencies  in  this 
document  appears  below. 


Part 

Sub)ect8 


Protection  of  Human 


Sec. 


_.101    To  what  does  this  policy 


apply? 
102    Definitions. 


103    Assuring  compliance  with  this 

policy — research  conducted  or  supported 
by  any  Federal  department  or  agency. 

.104— .106    (Reserved! 

107    IRB  membership. 

108    IRB  functions  and  operations. 

109    IRB  review  of  research. 

-110    Expedited  review  procedures 


for  certain  kinds  of  research  involving  no 

more  than  minimal  risk,  and  for  minor 

changes  in  approved  research. 
111    Criteria  for  IRB  approval  of 

research. 

112    Review  by  institution. 

.  .113    Suspension  or  termination 


Sec. 
§ 


.116    General  requirements  for 


informed  consent. 
117    Documentation  of  informed 


s 


consent. 

.118    Applications  and  proposals' 


lacking  definite  plans  for  involvement  of 

human  subjects. 
§ 119    Research  undertaken 

without  the  intention  of  involving  human 

subjects. 
§ 120    Evaluation  and  disposition 

of  applications  and  proposals  for 

research  to  be  conducted  or  supported  by 

a  Federal  department  or  agency. 

§ 121    [Reserved] 

§ 122    Use  of  Federal  funds. 

.  .123    Eariy  termination  of 


§ 


8- 

of  IRB  approval  of  research. 

§ .114    Cooperative  research. 

5 115    IRB  records. 


research  support;  evaluation  of 

applications  and  proposals. 
§  .124    Conditions. 
§ 101    To  what  does  this  policy 

apply? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  policy  applies  to 
all  research  involving  human  subjects 
conducted,  supported  or  otherwise 
subject  to  regulation  by  any  federal 
department  or  agency  which  takes 
appropriate  administrative  action  to 
make  the  policy  applicable  to  such 
research.  This  includes  research 
conducted  by  federal  civilian  employees 
or  military  persoimel.  except  that  each 
department  or  agency  head  may  adopt 
such  procedural  modi^cations  as  may 
be  appropriate  from  an  administrative 
standpoint.  It  also  includes  research 
conducted,  supported,  or  otherwise 
subject  to  regulation  by  the  federal 
government  outside  the  United  States. 

(1)  Research  that  is  conducted  or 
supported  by  a  federal  department  or 
agency,  whether  or  not  it  is  regulated  as 

defined  in  § 102(e),  must 

comply  with  all  sections  of  this  policy. 

(2)  Research  that  is  neither  conducted 
nor  supported  by  a  federal  department 
or  agency  but  is  subject  to  regulation  as 

defined  in  § 102(e)  must  be 

reviewed  and  approved,  in  compliance 

with  SS 101. 102. 

107  through 117  of 

this  policy,  by  an  institutional  review 
board  (IRB)  that  operates  in  accordance 
with  the  pertinent  requirements  of  this 
policy. 

(b)  Unless  otherwise  required  by 
department  or  agency  heads,  research 
activities  in  which  the  only  involvement 
of  human  subjects  will  be  in  one  or  more 
of  the  following  categories  are  exempt 
from  this  policy: 

(1)  Research  conducted  in  established 
or  commonly  accepted  educational 
settings,  involving  normal  educational 
practices,  such  as:  (i)  Research  on 

regular  and  special  education 
instructional  strategies,  or  (ii)  research 


on  the  effectiveness  of  or  the 
comparison  among  instructional 
techniques,  curricula,  or  classroom 
management  methods. 

(2)  Research  involving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement),  survey 
procedures,  interview  procedures  or 
observation  of  public  behavior,  unless: 
(i)  Information  obtained  is  recorded  in 
such  a  manner  that  human  subjects  can 
be  identified,  directly  or  through 
identifiers  linked  to  the  subjects;  and  (ii) 
any  disclosure  of  the  human  subjects' 
responses  outside  the  research  could 
reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging 
to  the  subjects'  financial  standing, 
employability,  or  reputation. 

(3)  Research  involving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement),  survey 
procedures,  interview  procedures,  or 
observation  of  public  behavior  that  is 
not  exempt  under  paragraph  (b)(2)  of 
this  section,  if:  (i)  "The  human  subjects 
are  elected  or  appointed  public  officials 
or  candidates  for  public  office;  or  (ii) 
federal  statute(s)  require(s)  without 
exception  that  the  confidentiality  of  the 
personally  identifiable  information  will 
be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection 
or  study  of  existing  data,  documents, 
records,  pathological  specimens,  or 
diagnostic  specimens,  if  these  sources 
are  publicly  available  or  if  the 
information  is  recorded  by  the 
investigator  in  such  a  manner  that 
subjects  cannot  be  identified,  directly  or 
through  identifiers  linked  to  the 
subjects. 

(5)  Research  and  demonstration 
projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or 
agency  heads,  and  which  are  designed 
to  study,  evaluate,  or  otherwise 
examine:  (i)  Pubhc  benefit  or  service 
programs;  (ii)  procedures  for  obtaining 
benefits  or  services  under  those 
programs;  (iii)  possible  changes  in  or 
alternatives  to  those  programs  or 
procedures;  or  (iv)  possible  changes  in 
methods  or  levels  of  payment  for 
benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation 
and  consumer  acceptance  studies,  (i)  if 
wholesome  foods  without  additives  are 
consumed  or  (ii)  if  a  food  is  consumed 
that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to 
be  safe,  or  agricultural  chemical  or 
environmental  contaminant  at  or  below 
the  level  found  to  be  safe,  by  the  Food 


and  Drug  Administration  or  approved  by 
the  Environmental  Protection  Agency  or 
the  Food  Safety  and  Inspection  Service 
of  the  U.S.  Department  of  Agriculture. 

(c)  Department  or  agency  heads  retain 
final  judgment  as  to  whether  a  particular 
activity  is  covered  by  this  policy. 

(d)  Department  or  agency  heads  may 
require  that  specific  research  activities 
or  classes  of  research  activities 
conducted,  supported,  or  otherwise 
subject  to  regulation  by  the  department 
or  agency  but  not  otherwise  covered  by 
this  policy,  comply  with  some  or  all  of 
the  requirements  of  this  policy. 

(e)  Compliance  with  this  policy 
requires  compliance  with  pertinent 
federal  laws  or  regulations  which 
provide  additional  protections  for 
human  subjects. 

(f)  This  policy  does  not  affect  any 
state  or  local  laws  or  regulations  which 
may  otherwise  be  applicable  and  which 
provide  additional  protections  for 
human  subjects. 

(g)  This  policy  does  not  affect  any 
foreign  laws  or  regulations  which  may 
otherwise  be  appUcable  and  which 
provide  additional  protections  to  human 
subjects  of  research. 

(h)  When  research  covered  by  this 
policy  takes  place  in  foreign  countries, 
procedures  normally  followed  in  the 
foreign  countries  to  protect  human 
subjects  may  differ  from  those  set  forth 
in  this  policy.  [An  example  is  a  foreign 
institution  which  complies  with 
guidelines  consistent  with  the  World 
Medical  Assembly  Declaration 
(Declaration  of  Helsinki  amended  1983) 
issued  either  by  sovereign  states  or  by 
an  organization  whose  function  for  the 
protection  of  human  research  subjects  is 
internationally  recognized.]  In  these 
circumstances,  if  a  department  or 
agency  head  determines  that  the 
procedures  presecribed  by  the 
institution  afford  protections  that  are  at 
least  equivalent  to  those  provided  in  this 
policy,  the  department  or  agency  head 
may  approve  the  substitution  of  the 
foreign  procedures  in  lieu  of  the 
procedural  requirements  provided  in 
this  policy.  Except  when  otherwise 
required  by  statute.  Executive  Order,  or 
the  department  or  agency  head,  notices 
of  these  actions  as  they  occur  will  be 
published  in  the  Federal  Register  or  will 
be  otherwise  published  as  provided  in 
department  or  agency  procedures. 

(i)  Unless  otherwise  required  by  law. 
department  or  agency  heads  may  waive 
the  applicability  of  some  or  all  of  the 
provisions  of  this  policy  to  specific 
research  activities  or  classes  of  research 
activities  otherwise  covered  by  this 
policy.  Except  when  otherwise  required 
by  stature  or  Executive  Order,  the 
department  or  agency  head  shall 


forward  advance  notices  of  these 
actions  to  the  Office  for  Protection  from 
Research  Risks,  Department  of  Health 
and  Human  Services  (HHS),  and  shall 
also  publish  them  in  the  Federal  Register 
or  in  such  other  manner  as  provided  in 
department  or  agency  procedures. 

§ .102    DefinKions. 


(a)  "Department  or  agency  head" 
means  the  head  of  any  federal 
department  or  agency  and  any  other 
officer  or  employee  of  any  department 
or  agency  to  whom  authority  has  been 
delegated. 

(b)  "Institution"  means  any  public  or 
private  entity  or  agency  (including 
federal,  state,  and  other  agencies). 

(c)  "Legally  authorized 
representative"  means  an  individual  or 
judicial  or  other  body  authorized  imder 
applicable  law  to  consent  on  behalf  of  a 
prospective  subject  to  the  subject's 
participation  in  the  procedure(s) 
involved  in  the  research. 

(d)  "Research"  means  a  systematic 
investigation,  including  research 
development,  testing  and  evaluation, 
designed  to  develop  or  contribute  to 
generalizable  knowledge.  Activities 
which  meet  this  definition  constitute 
"research"  for  purposes  of  this  policy, 
whether  or  not  they  are  conducted  or 
supported  under  a  program  which  is 
considered  research  for  other  purposes. 
For  example,  some  "demonstration"  and 
"service"  programs  may  include 
research  activities. 

(e)  "Research  subject  to  regulation." 
and  similar  terms  are  intended  to 
encompass  those  research  activities  for 
which  a  federal  department  or  agency 
has  specific  responsibility  for  regulating 
as  a  research  activity,  (for  example. 
Investigational  New  Drug  requirements 
administered  by  the  Food  and  Drug 
Administration).  It  does  not  include 
research  activities  which  are 
incidentally  regulated  by  a  federal 
department  or  agency  solely  as  part  of 
the  department's  or  agency's  broader 
responsibility  to  regulate  certain  types 
of  activities  whether  research  or  non- 
research  in  nature  (for  example.  Wage 
and  Hour  requirements  administered  by 
the  Department  of  Labor). 

(f)  "Human  subject"  means  a  hving 
individual  about  whom  an  investigator 
(whether  professional  or  student) 
conducting  research  obtains: 

(1)  Data  through  intervention  or 
interaction  with  the  individual,  or 

(2)  Identifiable  private  information. 
"Intervention"  includes  both  physical 
procedures  by  which  data  are  gathered 
(for  example,  venipuncture)  and 
manipulations  of  the  subject  or  the 
subject's  environment  that  are 
performed  for  research  purposes. 


"Interaction"  includes  communication  or 
interpersonal  contact  between 
investigator  and  subject.  "Private 
information"  includes  information  about 
behavior  that  occurs  in  a  context  in 
which  an  individual  can  reasonably 
expect  that  no  observation  or  recording 
is  taking  place,  and  information  which 
has  been  provided  for  specific  purposes 
by  an  individual  and  which  the 
individual  can  reasonably  expect  will 
not  be  made  public  (for  example,  a 
medical  record).  Private  information 
must  be  individually  identifiable  (i.e.. 
the  identity  of  the  subject  is  or  may 
readily  be  ascertained  by  the 
investigator  or  associated  with  the 
information)  in  order  for  obtaining  the 
information  to  constitute  research 
involving  human  subjects. 

(g)  "IRB"  means  an  institutional 
review  board  established  in  accord  with 
and  for  the  purposes  expressed  in  this 
policy. 

(h)  "IRB  approval"  means  the 
determination  of  the  IRB  that  the 
research  has  been  reviewed  and  may  be 
conducted  at  an  institution  within  the 
constraints  set  forth  by  the  IRB  and  by 
other  institutional  and  federal 
requirements. 

(i)  "Minimal  risk"  means  that  the 
probability  and  magnitude  of  harm  or 
discomfort  anticipated  in  the  research 
are  not  greater  in  and  of  themselves 
than  those  ordinarily  encountered  in 
daily  life  or  during  the  performance  of 
routine  physical  or  psychological 
examinations  or  tests. 

(j)  "Certification"  means  the  official 
notification  by  the  institution  to  the 
supporting  department  or  agency,  in 
accordance  with  the  requirements  of 
this  policy,  that  a  research  project  or 
activity  involving  human  subjects  has 
been  reviewed  and  approved  by  an  IRB 
in  accordance  with  an  approved 
assurance. 


§. 


.103    Assuring  compliance  with 


this  policy— resaarch  conducted  or 
supported  by  any  federal  department  or 
agency. 

(a)  Each  institution  engaged  in 
research  which  is  covered  by  this  policy 
and  which  is  conducted  or  supported  by 
a  federal  department  or  agency  will 
provide  written  assurance  satisfactory 
to  the  department  or  agency  head  that  it 
will  comply  with  the  requirements  set 
forth  in  this  policy.  In  lieu  of  requiring 
submission  of  an  assurance,  individual 
department  or  agency  heads  shall 
accept  the  existence  of  a  current 
assurance,  approprate  for  the  research 
in  question,  on  file  with  the  Office  for 
Protection  from  Research  Risks.  HHS, 
and  approved  for  federalwide  use  by 
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that  office.  When  the  existence  of  an 
HHS-approved  assurance  is  accepted  in 
lieu  of  requiring  submission  of  an 
assurance,  reports  (except  certification) 
required  by  this  pohcy  to  be  made  to 
department  and  agency  heads  shall  also 
be  made  to  the  Office  for  Protection 
from  Research  Risks.  HHS. 

(b)  Departments  and  agencies  will 
conduct  or  support  reseairch  covered  by 
this  policy  only  if  the  institution  has  an 
assurance  approved  as  provided  in  this 
section,  and  only  if  the  institution  has 
certified  to  the  department  or  agency 
head  that  the  research  has  been 
reviewed  and  approved  by  an  IRB 
provided  for  in  the  assurance,  and  will 
be  subject  to  continuing  review  by  the 
IRB.  Assurances  apphcable  to  federally 
supported  or  conducted  research  shall  at 
a  minimum  include: 

(1)  A  statement  of  principles 
governing  the  institution  in  the  discharge 
of  its  responsibilities  for  protecting  the 
rights  and  welfare  of  himian  subjects  of 
research  conducted  at  or  sponsored  by 
the  institution,  regardless  of  whether  the 
research  is  subject  to  federal  regulation. 
This  may  include  an  appropriate 
existing  code,  declaration,  or  statement 
of  ethical  principles,  or  a  statement 
formulated  by  the  institution  itself.  This 
requirement  does  not  preempt 
provisions  of  this  pohcy  applicable  to 
department-  or  agency-supported  or 
regulated  research  and  need  not  be 
applicable  to  any  research  exempted  or 
waived  under  S .101  (b)  or  (i). 

(2)  Designation  of  one  or  more  IRBs 
established  in  accordance  with  the 
requirements  of  this  policy,  and  for 
which  provisions  are  made  for  meeting 
space  and  sufficient  staff  to  support  the 
IRB's  review  and  recordkeeping  duties. 

(3)  A  list  of  the  ERB  members 
identified  by  name;  earned  degrees; 
representative  capacity;  indications  of 
experience  such  as  board  certifications, 
licenses,  etc.,  sufficient  to  describe  each 
member's  chief  anticipated 
contributions  to  IRB  deliberations;  and 
any  employment  or  other  relationship 
between  each  member  and  the 
institution;  for  example:  full-time 
employee,  part-time  employee,  member 
of  governing  panel  or  board, 
stockholder,  paid  or  unpaid  consultant. 
Changes  in  IRB  membership  shall  be 
reported  to  the  department  or  agency 
head,  unless  in  accord  with 

§ 103(a)  of  this  policy,  the 

existence  of  an  HHS-approved 
assurance  is  accepted.  In  this  case, 
change  in  IRB  membership  shall  be 
reported  to  the  Office  for  Protection 
from  Research  Risks.  HHS. 

(4)  Written  procedures  which  the  IRB 
will  follow  (i)  for  conducting  its  initial 
and  continuing  review  of  research  and 


for  reporting  its  findings  and  actions  to 
the  investigator  and  the  institution;  (ii) 
for  determining  which  projects  require 
review  more  often  than  annually  and 
which  projects  need  verification  from 
sources  other  than  the  investigators  that 
no  material  changes  have  occurred  since 
previous  IRB  review;  and  (iii)  for 
ensuring  prompt  reporting  to  the  IRB  of 
proposed  changes  in  a  research  activity, 
and  for  ensuring  that  such  changes  in 
approved  research,  during  the  period  for 
which  IRB  approval  has  already  been 
given,  may  not  be  initiated  without  IRB 
review  and  approval  except  when 
necessary  to  eliminate  apparent 
immediate  hazards  to  the  subject. 

(5)  Written  procedures  for  ensuring 
prompt  reporting  to  the  IRB.  appropriate 
institutional  officials,  and  the 
department  or  agency  head  (i)  any 
unanticipated  problems  or  scientific 
misconduct  involving  risks  to  human 
subjects  or  others;  (ii)  any  instance  of 
serious  or  continuing  noncompliance 
with  this  policy  or  the  requirements  or 
determinations  of  the  IRB;  and  (iii)  any 
suspension  or  termination  of  IRB 
approval. 

(c)  The  assurance  shall  be  executed 
by  an  individual  authorized  to  act  for 
the  institution  and  to  assume  on  behalf 
of  the  institution  the  obligations 
imposed  by  this  pohcy  and  shall  be  filed 
in  such  form  and  manner  as  the 
department  or  agency  head  prescribes. 

(d)  The  department  or  agency  head 
will  evaluate  all  assurances  submitted 
in  accordance  with  this  policy  through 
such  officers  and  employees  of  the 
department  or  agency  and  such  experts 
or  consultants  engaged  for  this  purpose 
as  the  department  or  agency  head 
determines  to  be  appropriate.  The 
department  or  agency  head's  evaluation 
will  take  into  consideration  the 
adequacy  of  the  proposed  IRB  in  light  of 
the  anticipated  scope  of  the  institutions' 
research  activities  and  the  types  of 
subject  populations  Ukely  to  be 
involved,  the  appropriateness  of  the 
proposed  initial  and  continuing  review 
procedures  in  light  of  the  probable  risks, 
and  the  size  and  complexity  of  the 
institution. 

(e)  On  the  basis  of  this  evaluation,  the 
department  or  agency  head  may 
approve  or  disapprove  the  assurance,  or 
enter  into  negotiations  to  develop  an 
approvable  one.  The  department  or 
agency  head  may  limit  the  period  during 
which  any  particular  approved 
assurance  or  class  of  approved 
assurances  shall  remain  effective  or 
otherwise  condition  or  restrict  approval. 

(f)  Certification  is  required  when  the 
research  is  supported  by  a  federal 
department  or  agency  and  not  otherwise 
exempted  or  waived  under 


.101  (b)  or  (i).  An  institution 


with  an  approved  assurance  shall  certify 
that  each  application  or  proposal  for 
research  covered  by  the  assurance  and 

by  9 .103  of  this  poUcy  has  been 

reviewed  and  approved  by  the  IRB.  Such 
certification  must  be  submitted  with  the 
appUcation  or  proposal  or  by  such  later 
date  as  may  be  prescribed  by  the 
department  or  agency  to  which  the 
application  or  proposal  is  submitted. 
Under  no  condition  shall  research 

covered  by  i .103  of  the  poUcy 

be  supported  prior  to  receipt  of  the 
certification  that  the  research  has  been 
reviewed  and  approved  by  the  IRB. 
Institutions  without  an  approved 
assurance  covering  the  research  shall 
certify  within  30  days  after  receipt  of  a 
request  for  such  a  certification  from  the 
department  or  agency,  that  the 
appUcation  or  proposal  has  been 
approved  by  the  IRB.  If  the  certification 
is  not  submitted  within  these  time  limits, 
the  application  or  proposal  may  be 
returned  to  the  institution. 


^104. 


.106    lR«Mrv«d1 


.107    IRB  mcmberahip. 


(a)  Each  IRB  shall  have  at  least  five 
members,  with  varying  backgrounds  to 
promote  complete  and  adequate  review 
of  research  activities  commonly 
conducted  by  the  institution.  The  IRB 
shall  be  sufficiently  qualified  through 
the  experience  and  expertise  of  its 
members,  and  the  diversity  of  the 
members,  including  consideration  of 
race,  gender,  and  cultural  backgrounds 
and  sensitivity  to  such  issues  as 
community  attitudes,  to  promote  respect 
for  its  advice  and  counsel  in 
safeguarding  the  rights  and  welfare  of 
human  subjects.  In  addition  to 
possessing  the  professional  competence 
necessary  to  review  specific  research 
activities,  the  IRB  shall  be  able  to 
ascertain  the  acceptability  of  proposed 
research  in  terms  of  institutional 
commitments  and  regulations, 
applicable  law,  and  standards  of 
professional  conduct  and  practice.  The 
IRB  shall  therefore,  include  persons 
knowledgeable  in  these  areas.  If  an  IRB 
regularly  reviews  research  that  involves 
a  vulnerable  category  of  subjects,  such 
as  children,  prisoners,  pregnant  women 
or  mentally  disabled  persons, 
consideration  shall  be  given  to  the 
inclusion  of  one  or  more  individuals 
who  are  knowledgeable  about  and 
experienced  in  working  with  these 
subjects. 

(b)  Every  nondiscriminatory  effort  will 
be  made  to  ensure  that  no  IRB  consists 
entirely  of  men  or  entirely  of  women, 
including  the  institution's  consideration 


of  qualified  persons  of  both  sexes,  so 
long  as  no  selection  is  made  to  the  IRB 
on  the  basis  of  gender.  No  IRB  may 
consist  entirely  of  members  of  one 
profession. 

(c)  Each  IRB  shall  include  at  least  one 
member  whose  primary  concerns  are  in 
scientific  areas  and  at  least  one  member 
whose  primary  concerns  are  in 
nonscientific  areas. 

(d)  Each  IRB  shall  include  at  least  one 
member  who  is  not  otherwise  affiliated 
with  the  institution  and  who  is  not  part 
of  the  immediate  family  of  a  person  who 
is  affiliated  with  the  institution. 

(e)  No  IRB  may  have  a  member 
participate  in  the  IRB's  initial  or 
continuing  review  of  any  project  in 
which  the  member  has  a  conflicting 
interest,  except  to  provide  mlHtaration 
requested  by  the  IRB. 

(f)  An  IRB  may,  in  its  discretion,  invite 
individuals  with  competence  in  special 
areas  to  assist  in  the  review  of  issues 
which  require  expertise  beyond  or  in 
addition  to  that  available  on  the  IRB. 
These  individuals  may  not  vote  with  the 
IRB. 

§ .10«    IRB  functions  and 


opera  tlona. 

In  order  to  fulfill  the  requirements  of 
this  policy  each  IRB  shall: 

(a)  Follow  wnitten  procedures  in  the 
same  detail  as  described  in 

§ .103(b)(4)  and,  to  the  extent 

required  by.  § .103(b)(5). 

(b)  Except  when  an  expedited  review 

procedure  is  used  (see  § 110), 

review  proposed  research  at  convened 
meetings  at  which  a  mafcrity  of  the 
members  of  the  IRB  are  present, 
including  at  least  one  member  whose 
primary  concerns  are  in  nonscientific 
areas.  In  order  fw  the  research  to  be 
approved,  it  shall  receive  the  approval 
of  a  majority  of  those  members  present 
at  the  meeting. 

S .  1 09    IRB  review  of  research. 


(a)  An  IRB  shall  review  and  have 
authority  to  approve,  require 
modifications  in  (to  secure  approval),  or 
disapprove  all  research  activities 
covered  by  this  policy. 

(b)  An  IRB  shall  require  that 
information  given  to  subjects  as  part  of 
informed  consent  is  in  accordance  with 

§ .118.  The  IRB  may  require  that 

information,  in  addition  to  that 

specifically  mentioned  in  § 116, 

be  given  to  the  subjects  when  in  the 
IRB's  judgment  the  information  would 
meaningfully  add  to  the  protection  of  the 
rights  and  welfare  of  subjects. 

(c)  An  IRB  shall  require 
documentation  of  informed  consent  or 
may  waive  documentation  in 
accordance  with  § .117. 


(d)  An  IRB  shall  notify  investigators 
and  the  institution  in  writing  of  its 
decision  to  approve  or  disapprove  the 
proposed  research  activity,  or  of 
modifications  required  to  secure  IRB 
approval  of  the  research  activity.  If  the 
IRB  decides  to  disappnn'e  a  research 
activity,  it  shall  include  in  its  written 
notification  a  statement  of  the  reasons 
for  its  decision  and  give  the  investigator 
an  opportunity  to  respond  in  person  or 
in  writing. 

(e)  An  IRB  shall  conduct  continuing 
review  of  research  covered  by  this 
policy  at  intervals  appropriate  to  the 
degree  of  risk,  bat  not  less  than  once  per 
year,  and  shall  have  authority  to 
observe  or  have  a  third  party  observe 
the  consent  process  and  the  research. 


§- 


.110    Expedited  review 


pfocedures  for  ortain  Idnds  of  research 
Involving  no  more  ttMn  minimal  rWc,  and 
for  minor  changes  In  approved  research. 

(a)  The  Secretary.  HHS.  has 
established,  and  published  as  a  Notice 
in  the  Federal  Regbter.  a  hst  of 

categories  of  research  that  may  be 
reviewed  by  the  IRB  through  an 
expedited  review  procedure.  The  list 
will  be  amended,  as  appropriate  after 
consultation  with  other  departments  and 
agencies,  through  periodic  republication 
by  the  Secretary,  HHS,  in  the  Federal 
Register.  A  copy  of  the  list  is  available 
from  the  Office  for  Protection  from 
Research  Risks.  National  Institutes  of 
Health,  HHS.  Bethesda,  Maryland  20892. 

(b)  With  the  approval  of  department 
or  agency  heads,  an  IRB  may  use  the 
expedited  review  procedure  to  review 
either  or  both  of  the  following: 

(1)  some  or  all  of  the  research 
appearing  on  the  list  and  found  by  the 
reviewers  to  involve  no  more  than 
minimal  risk, 

(2)  minor  changes  in  previou.sly 
approved  research  during  the  period  (of 
one  year  or  less)  for  which  approval  is 
authorized. 

Under  and  expedited  review  procedure, 
the  review  may  be  carried  out  by  the 
IRB  chairperson  or  by  one  or  more 
experienced  reviewers  designated  by 
the  chairperson  from  among  members  of 
the  IRB.  In  reviewing  the  research,  the 
reviewers  may  excercise  all  of  the 
authorities  of  the  IRB  except  that  the 
reviewers  may  not  disapprove  the 
research.  A  research  activity  may  be 
disapproved  only  after  review  in 
accordance  with  the  non-expedited 
procedure  set  forth  in  § 108(b}. 

(c)  Each  IRB  which  uses  an  expedited 
review  procedure  shall  adopt  a  method 
for  keeping  all  members  advised  of 
research  proposals  which  have  been 
approved  under  the  procedure. 


BEST  COPY  AVAILABLE 


(d)  The  department  or  agency  head 
may  restrict,  suspend,  terminate,  or 
choose  not  to  authorize  an  institution's 
or  IRB's  use  of  the  expedited  review 
procedure. 


§  — 


.111    Criteria  for  IRB  approval  of 


(a)  In  order  to  approve  research 
covered  by  this  pohcy  the  IRB  shall 
determine  that  all  of  the  following 
requirements  are  satisfied: 

(1)  Risks  to  subjects  are  minimized:  (i) 
By  using  procedures  which  are 
consistent  with  sound  research  design 
and  which  do  not  unnecessarily  expose 
subjects  to  risk,  and  (ii)  whenever 
appropriate,  by  using  procedures 
already  being  performed  on  the  subjects 
for  diagnostic  or  treatment  purposes. 

(2)  Risks  to  subjects  are  reasonable  in 
relation  to  anticipated  benefits,  if  any.  to 
subjects,  and  the  importance  of  the 
knowledge  that  may  reasonably  be 
expected  to  result.  In  evaluating  risks 
and  benefits,  the  IRB  should  consider 
only  those  risks  and  benefits  that  may 
result  from  the  research  (as 
distinguished  from  risks  and  benefits  of 
therapies  subjects  would  receive  even  if 
not  participating  in  the  research).  The 
IRB  should  not  consider  possible  long- 
range  effects  of  applying  knowledge 
gained  in  the  research  (for  example,  the 
possible  effects  of  the  research  on  public 
policy)  as  among  those  research  risks 
that  fall  %vithin  the  purview  of  its 
responsibility. 

(3)  Selection  of  subjects  is  equitable. 
In  making  this  assessment  the  IRB 
should  take  into  account  the  purposes  of 
the  research  and  the  setting  in  which  the 
research  will  be  conducted  and  should 
be  particularly  cognizant  of  the  special 
problems  of  research  involving 
vulhtereble  populations,  such  as 
children,  prisoners,  pregnant  women, 
mentally  disabled  persons,  or 
economically  or  educationally 
disadvantaged  persons. 

(4)  Informed  consent  will  be  sought 
from  each  prospective  subject  or  the 
subject's  legally  authorized 
representative,  in  accordance  with,  and 
to  the  extent  required  by  S .116. 

(5)  Informed  consent  will  be 
appropriately  documented,  in 
accordance  with,  and  to  the  extent 
required  by  § 117. 

(6)  When  appropriate,  the  research 
plan  makes  adequate  provision  for 
monitoring  the  data  collected  to  ensure 
the  safety  of  subjects. 

(7)  When  appropriate,  there  are 
adequate  proviskms  to  protect  the 
privacy  of  subjects  and  to  maintain  the 
confidentiality  of  data. 
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(b)  When  some  or  all  of  the  subjects 
are  likely  to  be  vulnerable  to  coercion  or 
undue  influence,  such  as  children, 
prisoners,  pregnant  women,  mentally 
disabled  persons,  or  economically  or 
educationally  disadvantaged  persons, 
additional  safeguards  have  been 
included  in  the  study  to  protect  the 
rights  and  welfare  of  these  subjects. 

§ 112    Review  by  Institution. 


Research  covered  by  this  policy  that 
has  been  approved  by  an  IRB  may  be 
subject  to  further  appropriate  review 
and  approval  or  disapproval  by  officials 
of  the  institution.  However,  those 
officials  may  not  approve  the  research  if 
it  has  not  been  approved  by  an  IRB. 


§. 


.113    Suspension  or  termination 


of  IRB  approval  of  research. 

An  IRB  shall  have  authority  to 
suspend  or  terminate  approval  of 
research  that  is  not  being  conducted  in 
accordance  with  the  IRB's  requirements 
or  that  has  been  associated  with 
unexpected  serious  harm  to  subjects. 
Any  suspension  or  termination  of 
approval  shall  include  a  statement  of  the 
reasons  for  the  IRB's  action  and  shall  be 
reported  promptly  to  the  investigator, 
appropriate  institutional  officials,  and 
the  department  or  agency  head. 

§ 114    Cooperative  researcli. 


Cooperative  research  projects  are 
those  projects  covered  by  this  policy 
which  involve  more  than  one  institution. 
In  the  conduct  of  cooperative  research 
projects,  each  institution  is  responsible 
for  safeguarding  the  rights  and  welfare 
of  human  subjects  and  for  complying 
with  this  policy.  With  the  approval  of 
the  department  or  agency  head,  an 
institution  participating  in  a  cooperative 
project  may  enter  into  a  joint  review 
arrangement,  rely  upon  the  review  of 
another  qualified  IRB,  or  make  similar 
arrangements  for  avoiding  duplication  of 
effort. 

§ 115    IRB  records. 


(a)  An  institution,  or  when 
appropriate  an  IRB,  shall  prepare  and 
maintain  adequate  documentation  of 
IRB  activities,  including  the  following: 

(1)  Copies  of  all  research  proposals 
reviewed,  scientific  evaluations,  if  any, 
that  accompany  the  proposals,  approved 
sample  consent  documents,  progress 
reports  submitted  by  investigators,  and 
reports  of  injuries  to  subjects. 

(2)  Minutes  of  IRB  meetings  which 
shall  be  in  sufficient  detail  to  show 
attendance  at  the  meetings:  actions 
taken  by  the  IRB;  the  vote  on  these 
actions  including  the  number  of 
members  voting  for.  against,  and 
abstaining;  the  basis  for  requiring 


changes  in  or  disapproving  research; 
and  a  written  summary  of  the  discussion 
of  controverted  issues  and  their 
resolution. 

(3)  Records  of  continuing  review 
activities. 

(4)  Copies  of  all  correspondence 
between  the  IRB  and  the  investigators. 

(5)  A  list  of  IRB  members  in  the  same 
detail  as  described  in 

§ 103(b)(3). 

(6)  Written  procedures  for  the  IRB  in 
the  same  detail  as  described  in 

§ 103(b)(4)  and 

§ 103(b)(5). 

(7)  Statements  of  significant  new 
findings  provided  to  subjects,  as 
required  by  § 116(b)(5). 

(b)  The  records  required  by  this  policy 
shall  be  retained  for  at  least  3  years,  and 
records  relating  to  research  which  is 
conducted  shall  be  retained  for  at  least  3 
years  after  completion  of  the  research. 
All  records  shall  be  accessible  for 
inspection  and  copying  by  authorized 
representatives  of  the  department  or 
agency  at  reasonable  times  and  in  a 
reasonable  manner. 


§- 


116    General  requirements  for 

informed  consent 

Except  as  provided  elsewhere  in  this 
policy,  no  investigator  may  involve  a 
human  being  as  a  subject  in  research 
covered  by  this  policy  unless  the 
investigator  has  obtained  the  legally 
effective  informed  consent  of  the  subject 
or  the  subject's  legally  authorized 
representative.  An  investigator  shall 
seek  such  consent  only  under 
circumstances  that  provide  the 
prospective  subject  or  the  representative 
sufficient  opportunity  to  consider 
whether  or  not  to  participate  and  that 
minimize  the  possibility  of  coercion  or 
undue  influence.  The  information  that  is 
given  to  the  subject  or  the 
representative  shall  be  in  language 
understandable  to  the  subject  or  the 
representative.  No  informed  consent, 
whether  oral  or  written,  may  include 
any  exculpatory  language  through  which 
the  subject  or  the  representative  is  made 
to  waive  or  appear  to  waive  any  of  the 
subject's  legal  rights,  or  releases  or 
appears  to  release  the  investigatory,  the 
sponsor,  the  institution  or  its  agents 
from  liability  for  negligence. 

(a)  Basic  elements  of  informed 
consent.  Except  as  provided  in 
paragraph  (c)  or  (d)  of  this  section,  in 
seeking  informed  consent  the  following 
information  shall  be  provided  to  each 
subject: 

(1)  A  statement  that  the  study 
involves  research,  an  explanation  of  the 
purposes  of  the  research  and  the 
expected  duration  of  the  subject's 
participation,  a  description  of  the 


procedures  to  be  followed,  and 
identification  of  any  procedures  which 
are  experimental; 

(2)  A  description  of  any  resasonably 
foreseeable  risks  or  discomforts  to  the 
subject; 

(3)  A  description  of  any  benefits  to  the 
subject  or  to  others  which  may 
reasonably  be  expected  from  the 
research; 

(4)  A  disclosure  of  appropriate 
alternative  procedures  or  courses  of 
threatment,  if  any.  that  might  be 
advantageous  to  the  subject; 

(5)  A  statement  describing  the  extent, 
if  any,  to  which  confidentiality  of 
records  identifying  the  subject  will  be 
maintained; 

(6)  For  research  involving  more  than 
minimal  risk,  an  explanation  as  to 
whether  any  compensation  and  an 
explanation  as  to  whether  any  medical 
treatments  are  available  if  injury  occurs 
and,  if  so,  what  they  consist  of,  or  where 
further  information  may  be  obtained; 

(7)  An  explanation  of  whom  to  contact 
for  answers  to  pertinent  questions  about 
the  research  and  research  subjects' 
rights,  and  whom  to  contact  in  the  event 
of  a  research-related  injury  to  the 
subjects  and 

(8)  A  statement  that  participation  is 
voluntary,  refusal  to  participate  will 
involve  no  penalty  or  loss  of  benefits  to 
which  the  subject  is  otherwise  entitled, 
and  the  subject  may  discontinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled. 

(b)  Additional  elements  of  informed 
consent.  When  appropriate,  one  or  more 
of  the  following  elements  of  information 
shall  also  be  provided  to  each  subject: 

(1)  A  statement  that  the  particular 
treatment  or  procedure  may  involve 
risks  to  the  subject  (or  to  the  embryo  or 
fetus,  if  the  subject  is  or  may  become 
pregnant)  which  are  currently 
unforeseeable; 

(2)  Anticipated  circumstances  under 
which  the  subject's  participation  may  be 
terminated  by  the  investigator  without 
regard  to  the  subject's  consent; 

(3)  Any  additional  costs  to  the  subject 
that  may  result  from  particpation  in  the 
research; 

(4)  The  consequences  of  a  subject's 
decision  to  withdraw  from  the  research 
and  procedures  for  orderly  termination 
of  participation  by  the  subject; 

(5)  A  statement  that  significant  new 
findings  developed  during  the  course  of 
the  research  which  may  relate  to  the 
subject's  willingness  to  continue 
participation  will  be  provided  to  the 
subject;  and 

(6)  The  approximate  number  of 
subjects  involved  in  the  study. 


(c)  An  IRB  may  approve  a  consent 
procedure  which  does  not  include,  or 
which  alters,  some  or  all  of  the  elements 
of  informed  consent  set  forth  above,  or 
waive  the  requirement  to  obtain 
informed  consent  provided  the  IRB  finds 
and  documents  that: 

(1)  The  research  or  demonstration 
project  is  to  be  conducted  by  or  subject 
to  the  approval  of  state  or  local 
government  officials  and  is  designed  to 
study,  evaluate,  or  otherwise  examine: 
(i)  Public  benefit  or  service  programs:  (ii) 
procedures  for  obtaining  benefits  or 
services  under  those  programs:  (iii) 
possible  changes  in  or  alternatives  to 
those  programs  or  procedures;  or  (iv) 
possible  changes  in  methods  or  levels  of 
payment  for  benefits  or  services  under 
those  programs;  and 

(2)  The  research  could  not  practicably 
be  carried  out  without  the  waiver  or 
alteration. 

(d)  An  IRB  may  approve  a  consent 
procedure  which  does  not  include,  or 
which  alters,  some  or  all  of  the  elements 
of  informed  consent  set  forth  in  this 
section,  or  waive  the  requirements  to 
obtain  informed  consent  provided  the 
IRB  finds  and  documents  that: 

(1)  The  research  involves  no  more 
than  minimal  risk  to  the  subjects; 

(2)  The  waiver  or  alteration  will  not 
adversely  affect  the  rights  and  welfare 
of  the  subjects; 

(3)  The  research  could  not  practicably 
be  carried  out  without  the  waiver  or 
alteration;  and 

(4)  Whenever  appropriate,  the 
subjects  will  be  provided  with 
additional  pertinent  information  after 
participation. 

(e)  liie  informed  consent 
requirements  in  this  policy  are  not 
intended  to  preempt  any  applicable 
federal,  state,  or  local  laws  which 
require  additional  information  to  be 
disclosed  in  order  for  informed  consent 
to  be  legally  effective. 

(f)  Nothing  in  this  policy  is  intended  to 
limit  the  authority  of  a  physician  to 
provide  emergency  medical  care,  to  the 
extent  the  physician  is  permitted  to  do 
so  under  applicable  federal,  state,  or 
local  law. 

§ .1 1 7    Documentation  of  informed 


consent. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  informed  consent 
shall  be  documented  by  the  use  of  a 
written  consent  form  approved  by  the 
IRB  and  signed  by  the  subject  or  the 
subject's  legally  authorized 
representative.  A  copy  shall  be  given  to 
the  person  signing  the  form. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  consent  form  may 
be  either  of  the  following: 


(1)  A  written  consent  document  that 
embodies  the  elements  of  informed 

consent  required  by  { .lia  This 

form  may  be  read  to  the  subject  or  the 
subject's  legally  authorized 
representative,  but  in  any  evmt,  the 
investigator  shall  give  either  the  subject 
or  the  representative  adequate 
opportunity  to  read  it  before  it  is  signed; 
or 

(2)  A  "short  form"  written  consent 
document  stating  that  the  elements  of 
informed  consent  required  by 

§ 116  have  been  presented 

orally  to  the  subject  or  the  subject's 
legally  authorized  representafive.  When 
this  method  is  used,  there  shall  be  a 
'  witness  to  the  oral  presentation.  Also, 
the  IRB  shall  approve  a  written 
summary  of  what  is  to  be  said  to  the 
subject  or  the  representative.  Only  the 
short  form  itself  is  to  be  signed  by  the 
subject  or  the  representative.  However, 
the  witness  shall  sign  both  the  short 
form  and  a  copy  of  the  summary,  and 
the  person  actually  obtaining  consent 
shall  sign  a  copy  of  the  summary.  A 
copy  of  the  summary  shall  be  given  to 
the  subject  or  the  representative,  in 
addition  to  a  copy  of  the  "short  form." 

(c)  An  IRB  may  waive  the  requirement 
for  the  investigator  to  obtain  a  signed 
consent  form  for  some  or  all  subjects  if 
it  finds  either: 

(1)  That  the  only  record  Unking  the 
subject  and  the  research  would  be  the 
consent  document  and  the  principal  risk 
would  be  potential  harm  resulting  from 
a  breach  of  confidentiality.  Each  subject 
will  be  asked  whether  the  subject  wants 
documentation  linking  the  subject  with 
the  research,  and  the  subject's  wishes 
will  govern;  or 

(2)  That  the  research  presents  no  more 
than  minimal  risk  of  harm  to  subjects 
and  involves  no  procedures  for  which 
written  consent  is  normally  required 
outside  of  the  research  context. 

In  cases  in  which  the  documentation 
requirement  is  waived,  the  IRB  may 
require  the  investigator  to  provide 
subjects  with  a  written  statement 
regarding  the  research.  i 

§ .IIS    AppMcations  and  proposals 

lacking  definite  ptans  for  Involvement  of 
human  aul^ects. 

Certain  types  of  applications  for 
grants,  cooperative  agreements,  or 
contracts  are  submitted  to  departments 
or  agencies  with  the  knowledge  that 
subjects  may  be  involved  within  the 
period  of  support,  but  definite  plans 
would  not  normally  be  set  forth  in  the 
application  or  proposal.  These  include 
activities  such  as  institutional  type 
grants  when  selection  of  specific 
projects  is  the  institution's 
responsibility;  research  training  grants 


in  which  the  activities  involving  subjects 
remain  to  be  selected;  and  projects  in 
which  human  subjects*  involvement  wiil 
depend  upon  completion  of  instrument.*, 
prior  animal  studies,  or  purification  of 
compounds.  These  applications  need  not 
be  reviewed  by  an  IRB  before  an  award 
may  be  made.  However,  except  for 
research  exempted  or  waived  under 

§ .101(b)  or  (i).  no  human 

subjects  may  be  involved  in  any  project 
supported  by  these  awards  until  the 
project  has  been  reviewed  and  approved 
by  the  IRB.  as  provided  in  this  policy, 
and  certification  submitted,  by  the 
institution,  to  the  department  or  agency. 

§ .119    Research  undertaicen 


witliout  the  intention  of  involving  human 
subjects. 

In  the  event  research  is  undertaken 
without  the  intention  of  involving  of 
human  subjects,  but  it  is  later  proposed 
to  involve  hiunan  subjects  in  the 
research,  the  research  shall  first  be 
reviewed  and  approved  by  an  IRB.  as 
provided  in  this  policy,  a  certification 
submitted,  by  the  institution,  to  the 
department  or  agency,  and  final 
approval  given  to  the  proposed  change 
by  the  department  or  agency. 

.120    E¥aluaaan  and  dtoposWon 


of  appAcaHons  and  | 

to  IM  conducted  or  aupportad  by  a  Federal 

department  or  aeancy. 

(a)  The  department  or  agency  head 
will  evaluate  all  applications  and 
proposals  involving  human  subjects 
submitted  to  the  department  or  agency 
through  such  officers  and  employees  of 
the  department  or  agency  and  such 
experts  and  consultants  as  the 
department  or  agency  head  determines 
to  be  appropriate.  This  evaluation  will 
take  into  consideration  the  risks  to  the 
subjects,  the  adequacy  of  protection 
against  these  risks,  the  potential 
benefits  of  the  researdi  to  the  subjects 
and  others,  and  the  importance  of  the 
knowledge  gained  or  to  be  gained. 

(b)  On  the  basis  of  this  evaluation,  the 
department  or  agency  head  may 
approve  or  disapprove  the  application  or 
proposal,  or  enter  into  negotiations  to 
develop  an  approvable  one. 

§ .121    [Resarvedl 

§ .122    tisc  of  l=adaral  funds. 


Federal  funds  administered  by  a 
department  or  agency  may  not  be 
expended  for  research  involving  human 
subjects  unless  the  requirements  of  this 
policy  have  been  satisfied. 
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.123    Early  termination  of 


research  support;  evaluation  of 
applications  and  proposals. 

(a)  The  department  or  agency  head 
may  require  that  department  or  agency 
support  for  any  project  be  terminated  or 
suspended  in  the  manner  prescribed  in 
applicable  program  requirements,  when 
the  department  or  agency  head  finds  an 
institution  has  materially  failed  to 
comply  with  the  terms  of  this  policy. 

(b)  In  making  decisions  about 
supporting  or  approving  applications  or 
proposals  covered  by  this  policy  the 
department  or  agency  head  may  take 
into  account,  in  addition  to  all  other 
eligibility  requirements  and  program 
criteria,  factors  such  as  whether  the 
applicant  has  been  subject  to  a 
termination  or  suspension  under 
paragraph  (a)  of  this  section  and 
whether  the  applicant  or  the  person  or 
persons  who  would  direct  or  has  have 
directed  the  scientific  and  technical 
aspects  of  an  activity  has  have,  in  the 
judgment  of  the  department  or  agency 
head,  materially  failed  to  discharge 
responsibility  for  the  protection  of  the 
rights  and  welfare  of  human  subjects 
[whether  or  not  the  research  was  subject 
to  federal  regulation]. 

§ .124    Conditions. 


With  respect  to  any  research  project 
or  any  class  of  research  projects  the 
department  or  agency  head  may  impose 
additional  conditions  prior  to  or  at  the 
time  of  approval  when  in  the  judgment 
of  the  department  or  agency  head 
additional  conditions  are  necessary  for 
the  protection  of  human  subjects. 
[FR  Doc.  88-25552  Filed  ll-&-fl8;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  50  and  56 
[Docket  No.  87N-0032] 

Protection  of  Human  Subjects; 
Informed  Consent;  Standards  for 
institutional  Review  Boards  for  Clinical 
Investigations 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  (1)  its  regulations  that  contain 
the  general  standards  for  any 
institutional  review  board  (IRB]  that 
reviews  clinical  investigations  regulated 
by  the  agency  and  (2)  its  regulations  that 
establish  general  requirements  for 


informed  consent  of  human  subjects  that 
participate  in  such  research.  The  agency 
intends  to  conform  its  regulations  to  the 
extent  possible  to  the  "Federal  Policy 
for  the  Protection  of  Human  Research 
Subjects"  (Model  PoHcy)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Existing  FDA  regulations 
governing  protection  of  himian  subjects 
share  a  common  core  with  the  Model 
Policy  and  implement  the  fundamental 
principles  embodied  in  that  policy.  The 
purpose  of  these  proposed  amendments 
is  to  eliminate  certain  inconsistencies 
with  the  Model  Policy. 

DATE:  Comments  by  January  9. 1989. 

ADDRESS:  Written  conunents  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  M.  Lee,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 

SUPPLEMENTARY  INFORMATION: 

Background 

Development  of  Model  Policy 

FDA  is  charged  by  statute  with  the 
obligation  of  ensuring  the  protection  of 
the  rights,  safety,  and  welfare  of  human 
subjects  who  pcirticipate  in  clinical 
investigations  involving  articles  subject 
to  section  505(i).  507(d).  or  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  355(i),  357(d),  or 
360j(g)],  as  well  as  clinical 
investigations  that  support  applications 
for  research  or  marketing  permits  for 
products  regulated  by  FDA,  including 
food  and  color  additives,  drugs  for 
human  use,  medical  devices  for  human 
use,  biological  products  for  human  use, 
and  electronic  products.  In  performance 
of  that  obligation,  FDA,  in  the  Federal 
Register,  of  )anuary  27, 1981,  adopted 
regulations  governing  informed  consent 
of  human  subjects  (21  CFR  Part  50;  46  FR 
8942]  and  regulations  establishing 
standards  for  the  composition, 
operation,  and  responsibilities  of  any 
IRB  that  reviews  clinical  investigations 
involving  human  subjects  (21  CFR  Part 
56;  46  FR  8958].  At  the  same  time,  the 
Department  of  Health  and  Human 
Services  (HHS)  also  adopted  regulations 
on  the  protection  of  human  research 
subjects  (45  CFR  Part  46).  The  regulations 
adopted  by  FDA  in  21  CFR  Parts  50  and 
58  and  by  HHS  in  45  CFR  Part  46  have 
provided  a  common  framework  for 
clinical  investigators,  any  IRB,  and 
institutions  that  have  been  involved  in 
research  that  is  subject  to  FDA's 


regulatory  requirements  or  that  ij> 
hinded  by  HHS. 

In  December  1981.  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research  issued  its 
"First  Biennial  Report  on  the  Adequacy 
and  Uniformity  of  Federal  Rules  and 
Policies,  and  "Their  Implementation,  for 
the  Protection  of  Human  Subjects  in 
Biomedical  and  Behavioral  Research, 
Protecting  Human  Subjects."  Included  in 
this  report  was  a  recommendation  that 
the  regulations  issued  by  HHS  (45  CFR 
Part  46)  be  adopted  as  a  common  core 
by  all  Federal  departments  and 
agencies,  while  permitting  additions 
needed  by  any  department  or  agency 
that  were  not  inconsistent  with  these 
core  provisions. 

In  May  1982,  The  President's  Science 
Advisor.  Office  of  Science  and 
Technology  Policy  (OSTP).  appointed  an 
Ad  Hoc  Committee  for  the  Protection  of 
Human  Research  Subjects,  under  the 
auspices  of  the  Federal  Coordinating 
Council  for  Science,  Engineering,  and 
Technology  (FCCSET),  to  respond  to  the 
recommendations  of  the  President's 
Commission.  The  Committee  was 
composed  of  representatives  and  ex- 
ofHcio  members  from  departments  and 
agencies  that  conduct,  support,  or 
regulate  research  involving  human 
subjects.  The  Ad  Hoc  Committee 
developed  responses  to  the 
recommendations  of  the  President's 
Commission  in  consultation  with  OSTP 
and  the  Office  of  Management  and 
Budget  (OMB). 

The  Ad  Hoc  Committee  agreed  that 
uniformity  of  Federal  regulations  is 
desirable  to  eliminate  unnecessary 
regulations  and  to  promote  increased 
understanding  by  institutions  that 
conduct  federally  supported  or  regulated 
research  involving  human  subjects.  The 
Ad  Hoc  Committee  developed  a  model 
policy  which  OSTP  later  modified  and, 
with  the  concurrence  of  all  affected 
Federal  departments  and  agencies, 
published  as  a  proposal  in  the  Federal 
Register  of  June  3, 1986  (51  FR  20204). 
More  than  200  written  comments  were 
submitted  in  response  to  the  proposal. 
These  comments  were  considered  by  the 
Interagency  Human  Subjects 
Coordinating  Committee,  a  second 
committee  chartered  by  FCCSET  in  1983. 
This  committee  is  composed  of 
representatives  of  all  Federal 
departments  and  agencies  that  conduct, 
support,  or  regulate  research  involving 
human  subjects.  Published  elsewhere  in 
this  issue  of  the  Federal  Register  is  the 
final  Model  Policy. 

FDA  concurs  with  the  final  Model 
Policy.  However,  FDA  must  diverge 


from  8 


.101(h)  of  the  final 


Model  Policy  with  regard  to  those 
clinical  investigations  that  take  place  in 
a  foreign  country  and  are  conducted 
under  a  research  permit  granted  by 
FDA.  Such  investigations  must  be 
carried  out  in  accordance  with  the  act, 
which  establishes  certain  requirements 
for  the  conduct  of  such  investigations 
(see,  e.g.,  21  U.S.C.  355(i),  357(d)(3),  and 
360j(g)).  For  these  investigations,  FDA 
does  not  have  the  authority  to  accept 
the-  procedures  followed  in  a  foreign 
country  in  lieu  of  the  procedures 
required  by  the  act.  FDA  must  also 

depart  from  9 116(d)  of  the 

final  Model  Policy  (see  21  CFR  50.20). 
The  act  requires  that  informed  consent 
be  obtained  from  all  subjects  of  clinical 
investigations  except  in  very  limited 
circumstances  (see,  e.g.,  21  U.S.C.  355(i). 
357(d)(3).  and  360j(g)(3)(D).  which 
establish  requirements  for  the  conduct 
of  clinical  investigations  for  drugs, 
antibiotic  drugs,  and  medical  devices, 
respectively).  FDA  does  not  have  the 
authority  under  the  act  to  waive  this 
requirement. 

Accordingly,  the  agency  is  committed 
to  being  as  consistent  with  the  final 
Model  Policy  as  it  can  be,  given  the 
unique  situation  created  by  the  act  and 
the  fact  that  FDA  only  regulates,  and 
does  not  support  or  conduct,  research 
under  its  regulations.  For  all  these 
reasons,  the  agency  proposes  the 
following  amendments  to  its  regulations 
in  Parts  50  and  56  to  conform  them  to 
the  final  Model  Policy  to  the  extent 
permitted  by  the  act.  The  proposed 
changes  are  minor,  and  FDA  believes 
that  they  would  not  require  significant 
modifications  in  current  IRB  procedures 
or  operations  or  in  how  informed 
consent  is  obtained  from  human 
subjects  who  participate  in  clinical 
investigations. 

Proposed  Revisions  of  FDA'S 
Regulations 

Definitions 

1.  FDA  proposes  to  revise  the 
definition  of  "minimal  risk"  in  §§50.3(1) 
and  56.102(i)  to  conform  it  to  the 
definition  in  the  Model  Policy.  The 
current  definition  in  §§  50.3(1)  and 
56.102(i)  of  FDA's  regulations  states: 

"Minimal  risk"  means  that  the  risks  of 
harm  anticipated  in  the  proposed  research 
are  not  greater,  considering  probability  and 
magnitude,  than  those  ordinarily  encountered 
in  daily  life  or  during  the  performance  of 
routine  physical  or  psychological 
examinations  or  tests. 

The  wording  of  the  definition  of 

"minimal  risk"  in  § .102(i)  of  the 

final  Model  Policy  is  slightly  different. 
To  make  its  regulations  as  consistent  as 


possible  with  the  Model  Policy.  FDA  is 
proposing  to  adopt  that  poHcy's 
definition  of  "minimal  risk." 
Accordingly,  FDA  is  proposing  to  revise 
§§50.3(1)  and  56.102(i)  to  state: 

"Minimal  risk"  means  that  the  probability 
and  magnitude  of  harm  or  discomfort 
anticipated  in  the  research  are  not  greater  in 
and  of  themselves  than  those  ordinarily 
encountered  in  daily  life  or  during  the 
performance  of  routine  physical  or 
psychological  examinations  or  tests. 

FDA  believes  that  the  proposed 
change  in  wording  does  not 
substantively  change  the  current 
definition  of  "minimal  risk"  as  it 
pertains  to  research  regulated  by  the 
agency.  Rather,  it  clarifies  FDA's  current 
definition. 

2.  FDA  proposes  to  add  to  the  IRB 
regulations  a  definition  of  "IRB 

approval,"  which  is  included  in  § 

.102(h)  of  the  final  Model  Pohcy.  The 
definition  of  "IRB  approval"  in  proposed 
new  §  56.102(m)  is  provided  to  conform 
FDA's  regulations  with  the  Model  Policy 
and  for  clarification.  It  is  consistent  with 
the  agency's  policy  respecting  IRB 
approval  under  current  Part  56. 

Exemptions  from  IRB  Requirement 

3.  In  new  §  56.104(d),  FDA  proposes  to 
add  to  the  list  of  categories  of  clinical 
investigations  that  are  exempt  from  the 
requirements  for  IRB  review  certain 
taste  and  food  quality  evaluation 
studies.  This  exemption  is  provided  in 

the  final  Model  Policy  at  § 

.101(b)(6),  in  response  to  a  request  from 
the  U.S.  Departmen  tof  Agriculture 
(USDA),  but  it  is  also  appropriate  for 
FDA.  The  exemption  would  apply  only 
to  taste  tests  and  quality  evaluation 
studies  of  foods  that  are  not  adulterated 
and  that  contain  ingredients  that  are  (1) 
generally  recognized  as  safe  (GRAS) 
(see  21  CFR  Parts  170. 182. 184.  and  186). 
(2)  used  in  accordance  with  FDA's  food 
additive  regulations,  or  (3)  used  in 
accordance  with  an  approval  issued  by 
USDA  or  the  Environmental  Protection 
Agency. 

IRB  Membership 

4.  FDA  is  proposing  to  amend 
§  56.107(a]  in  several  respects  to 
conform  it  to  the  language  contained  in 

§ .107(a)  of  the  final  Model  Policy. 

First,  instead  of  the  current  provision  in 
FDA's  regulations  that  specifies  that  an 
IRB  shall  be  sufficiently  qualified 
through,  among  other  factors.  "*  *  *  the 
diversity  of  the  members'  backgrounds 
including  consideration  of  the  racial 
and  cultural  backgrounds  of  members 

*  *  *."  the  agency  proposes  to 
substitute  "*  *  *  the  diversity  of  the 
members,  including  consideration  of 


race,  gender,  and  cultural  backgrounds 
*  *  *  •■ 

This  proposed  change  would  add 
gender  to  the  considerations  of 
diversity.  The  addition  of  gender 
emphasizes  the  importance  of  including 
both  men  and  women  as  members  of 
any  IRB.  FDA  considers  this  change  to 
be  necessary  in  light  of  the  change  that 
it  is  proposing  to  make  in  §  56.107(b). 
which  is  discussed  in  paragraph  5  of  this 
preamble. 

In  addition,  to  conform  to  the 

language  contained  in  § .107(a)  of 

the  final  Model  Policy.  FDA  is  proposing 
to  modify  the  requirement  in  §  56.107(a) 
that  an  IRB  that  regularly  reviews 
research  that  involves  a  vulnerable 
category  of  subjects  include  one  or  more 
individuals  who  are  primarily  concerned 
with  the  welfare  of  those  subjects.  FDA 
is  proposing  to  require  only  that  the 
institution  (or  other  authority)  that 
establishes  the  IRB  consider  including 
such  an  individual  as  a  member  of  such 
an  IRB.  FDA  expects  that,  even  if  it 
makes  this  change  in  its  regulations, 
institutions  will  continue  to  appoint 
individuals  to  the  IRB  who  are  primarily 
concerned  with  the  welfare  of 
vulnerable  subject  populations  in 
appropriate  situations. 

Finally.  FDA  proposes  to  add  the 
following  examples  of  vulnerable 
populations  to  §  56.107(a):  Children, 
prisoners,  pregnant  women,  or  mentally 
disabled  persons.  FDA  is  proposing  this 
change  in  the  regulation  to  conform  it  to 
the  final  Model  Policy  and  to  make  clear 
the  types  of  human  subjects  that  the 
agency  considers  to  be  "vulnerable 
populations." 

5.  In  current  §  56.107(b),  FDA  provides 
that  an  IRB  may  not  consist  entirely  of 
men  or  entirely  of  women,  or  entirely  of 
members  of  one  profession.  FDA 
proposes  to  revise  §  56.107(b)  to  require 
that: 

Everj-  nondiscriminatory  effort  will  be 
made  to  ensure  that  no  11^  consists  entirely 
of  men  or  entirely  of  women,  including  the 
institution's  consideration  of  qualified 
persons  of  both  sexes,  so  long  as  no  selection 
is  made  to  the  IRB  on  the  basis  of  gender.  No 
IRB  may  consist  entirely  of  members  of  one 
profession. 

This  language  was  developed  by 
OSTP  in  consultation  with  the  U.S. 
Department  of  Justice  and  is  included  in 

§ 107(b)  of  the  final  Model 

Policy  to  make  clear  that  an  individual 
should  not  be  appointed  to  an  IRB  solely 
because  of  gender.  FDA  proposes  to 
revise  §  56.107(b)  accordingly. 

As  provided  in  §  56.107(a),  however, 
in  seeking  diverse  membership  on  the 
IRB.  the  institution  must  consider  both 
men  and  women  who  can  contribute  to 
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the  work  of  the  IRB.  Given  the  ready 
availability  of  well-qualified  persons  of 
both  genders.  FDA  expects  that  only 
rarely,  if  ever,  will  an  IRB  consist  solely 
of  men  or  solely  of  women. 

6.  FDA  proposes  to  revise  S  56.107(c). 
which  currently  requires  each  IRB  to 
include  at  least  one  member  whose 
primary  concerns  are  in  nonscientific 
areas,  to  conform  to  the  language 

contained  in  final  § .107(c)  of 

the  Model  Policy.  As  revised,  §  56.107(c) 
would  require  that  each  IRB  include  at 
least  one  member  whose  primary 
concerns  are  in  scientific  areas  and  at 
least  one  member  whose  primary 
concerns  are  in  nonscientific  areas. 
These  changes  should  not  affect  any  IRB 
that  reviews  research  regulated  by  FDA. 
As  described  in  the  preamble  to  the  1981 
IRB  regulations  (46  FR  8966).  FDA's 
current  regulations  assume  that  an  IRB 
will  include  at  least  one  quaURed 
scientist: 

•  *  •  FDA  emphasizes  thai  f  56.107(d) 
requires  that  IRBs  have  a*  memtiers  persons 
with  the  professional  competence  necessary 
to  review  the  proposed  research.  For 
example.  FDA  would  expect  that  an  IRB  that 
reviews  investigational  new  drug  studies  will 
include  at  least  one  physician. 

FDA  expects  that  institutions  will 
continue  to  use  good  judgment  and 
diligence  in  selecting  as  IRB  members 
persons  who  can  fulfill  the  requirements 
of  §  56.107(a).  so  that  persons  of  varying 
backgrounds  will  be  included  on  any 
IRB  to  ensure  complete  and  adequate 
review  of  the  research  activities. 

Should  FDA  adopt  the  proposed 
amendment,  in  inspecting  any  IRB,  the 
agency  will  continue  to  review  an  IRB's 
composition  to  ensure  that  its 
membership  is  appropriate  for  the 
research  it  is  charged  to  review  and  may 
request  that  member  ship  be 
supplemented  if  complete  and  adequate 
review  of  the  research  does  not  appear 
possible. 

IRB  Functions  and  Operations 

To  be  consistent  with  the  language 

contained  in  § 103(b)  (4)  and 

(5)  of  the  final  Model  Policy,  FDA  is 
proposing  to  remove  §  56.108(a)  (5)  and 
(c),  redesignate  current  §  56.108(b)  as 
§  56.108(c),  and  add  new  §  56.108(b)  that 
would  state: 

Follow  written  procedures  for  ensuring 
prompt  reporting  to  the  IRB.  appropriate 
institutional  officials,  and  the  Food  and  Drug 
Administration  of:  (1)  Any  unanticipated 
problems  or  scientific  misconduct  involving 
risks  to  human  subjects  or  others:  (2)  any 
instance  of  serious  or  continuing 
noncompliance  with  these  regulations  or  the 
requirements  or  determinations  of  the  IRB: 
and  (3)  any  suspension  or  termination  of  IRB 
approval. 


New  5  56.108(b)  would  incorporate  the 
requirements  currently  included  in 
S  56.108(a)  (5)  and  (c)  of  FDA's 
regulations,  conform  them  to  the  final 
Model  Policy,  and  respond  to 
recommendations  7  and  8  of  the 
President's  Commission  concerning 
scientific  misconduct  in  research 
involving  human  subjects,  as  described 
in  the  preamble  to  the  proposed  Model 
Policy  (51  FR  20209.  20210).  New 
§  56.108(b)  would  effect  three  changes  in 
FDA's  regulations. 

a.  The  major  change  is  to  require 
prompt  reporting  of  scientific 
misconduct  involving  risks  to  human 
subjects  or  others  while  allowing 
institutions  the  flexibiUty  to  develop 
their  own  procedures.  These  procedures 
must  assure  that  instances  of  scientific 
misconduct  are  promptly  reported  to  the 
IRB,  to  appropriate  institutional 
officials,  and  to  FDA.  Institutions  will, 
therefore,  be  afforded  flexibiUty  in 
meeting  the  requirements  of  the 
regulations. 

b.  The  current  regulations  require  that 
an  IRB  follow  written  procedures  that 
ensure  prompt  reporting  to  the  IRB  of 
unanticipated  problems  involving  risks 
to  subjects  or  others.  Proposed 

§  56.108(b)  would  require  that  an  IRB 
follow  written  procedures  that  ensure 
prompt  reporting  of  unanticipated 
problems  not  only  to  the  IRB  but  also  to 
appropriate  institutional  officials  and 
FDA. 

c.  Finally,  FDA's  current  regulations 
provide  that  the  IRB  is  responsible  for 
reporting  any  instance  of  serious  or 
continuing  noncompliance  with  the 
regulations  or  the  requirements  or 
determinations  of  the  IRB,  and  any 
suspension  or  termination  of  IRB 
approval,  to  appropriate  institutional 
officials  and  to  FDA.  FDA  is  proposing 
to  require  that  these  responsibilities  be 
reflected  in  the  written  procedures  of 
the  IRB. 

These  proposed  changes  would  ensure 
that  the  IRB,  the  institution,  and  FDA 
are  informed  of  problems  and 
misconduct  based  on  noncompliance 
with  the  regulations.  Because  of  the 
importance  that  FDA  attaches  to 
ensuring  that  the  IRB.  the  institution, 
and  FDA  are  so  informed,  the  agency 
has  tentatively  determined  that  the 
obligation  to  notify  these  bodies  should 
be  reflected  in  the  IRB's  written 
procedures. 

Expedited  Review  Procedures  for 
Certain  Kinds  of  Research  Involving  No 
More  Than  Minimal  Risk  and  for  Minor 
Changes  in  Approved  Research 

8.  FDA  proposes  to  revise  §  56.110(b) 
to  conform  it  to  the  language  contained 
in  §  2.110(b)  of  the  final  Model  Policy. 


The  first  and  second  sentences  of 
§  56.110(b)  currently  provide  that: 

An  IRB  may  review  some  or  all  of  the 
research  appearing  on  (a  list  published  in  the 
Federal  Register  of  )anuary  27, 1981:  46  FR 
8980]  through  an  expedited  review  procedure, 
if  the  research  involves  no  more  than  minimal 
risk.  The  IRB  may  also  use  the  expedited 
review  procedure  to  review  minor  changes  in 
previously  approved  research  during  the 
period  for  which  approval  is  authorized. 

FDA  proposes  to  revise  this  language 
to  state: 

An  IRB  may  use  the  expedited  review 
procedure  to  review  either  or  both  of  the 
following:  (1)  Some  or  all  of  the  research 
appearing  on  the  list  and  found  by  the 
reviewers  to  involve  no  more  than  minimal 
risk,  (2)  minor  changes  in  previously 
approved  research  during  the  period  (of  1 
year  or  less)  for  which  approval  is 
authorized. 

FDA  believes  that  this  change  would 
not  in  any  way  change  the  substance  of 
the  regulation  or  the  circumstances  in 
which  expedited  review  may  l>e  used. 

Criteria  for  IRB  Approval  of  Research 

9.  FDA  proposes  to  revise 
§  56.111(a)(3)  and  (b)  to  conform  its 
regulations  to  the  language  contained  in 

S .111(a)(3)  and  (b)  of  the  final 

Model  Policy.  As  discussed  below,  these 
proposed  revisions  would  both  clarify 
and  reinforce  current  regulatory 
requirements. 

FDA  would  retain  the  current  wording 
in  §  56.111(a)(3),  but  at  the  end  of  the 
provision  would  add  the  phrase  "and 
should  be  particularly  cognizant  of  the 
special  problems  of  research  involving 
vulnerable  populations,  such  as 
children,  prisoners,  pregnant  women, 
mentally  disabled  persons,  or 
economically  or  educationally 
disadvantaged  persons." 

This  proposed  addition  would 
conform  §  56.111(a)(3)  to  the  language 

contained  in  § .111(a)(3)  of  the  final 

Model  Policy  and  would  reinforce  the 
protections  in  §  56.107  for  vulnerable 
populations. 

FDA  is  proposing  three  changes  in 
§  56.111(b)  to  conform  it  to  the  language 
contained  in  the  Model  Policy.  The  first 
proposed  change  would  delete  the 
phrase  "such  as  persons  with  acute  or 
severe  physical  or  mental  illness"  from 
the  examples  given  of  subjects  likely  to 
be  vulnerable  to  coercion  or  undue 
influence.  Although  this  category  of 
subjects  would  no  longer  be  explicitly 
included  in  §56.in(b).  FDA  would 
continue  to  regard  these  persons  as 
being  likely  to  be  vulnerable  to  coercion 
or  undue  influence  and  would  expect  an 
IRB  to  ensure  that  appropriate 
additional  safeguards  have  been 


included  in  a  study  to  protect  the  rights 
and  welfare  of  such  subjects.  The 
second  proposed  change  would  clarify 
which  groups  of  subjects  are  likely  to  be 
vulnerable  to  coercion  or  undue 
influence,  by  giving  examples  from 

§ .111(b)  of  the  final  Model  Policy. 

The  groups  mentioned  are  children, 
prisoners,  pregnant  women,  mentally 
disabled  persons,  or  economically  or 
educationally  disadvantaged  persons. 
The  third  change  that  the  agency  is 
proposing  is  to  delete  the  word 
"appropriate"  from  the  requirement  that, 
where  necessary  "*  *  *  additional 
safeguards  have  been  included  in  the 
study  to  protect  the  rights  and  welfare  of 
these  subjects."  FDA  expect  that  any 
additional  safeguards  that  are 
recommended  in  a  study  would  be 
appropriate  to  protect  the  rights  and 
welfare  of  subjects  included  in  the 
study,  and.  therefore,  inclusion  of  the 
word  "appropriate"  is  unnecessary. 

IRB  Records 

10.  FDA  is  proposing  to  revise 
§  56.115(a)(6)  to  cross-reference 
proposed  $  56.108(b),  which  would 
require  the  IRB  to  follow  written 
procedures  for  certain  reporting 
requirements.  The  agency  proposes  this 
change  for  consistency  with  the  Model 
Policy  and.  therefore,  considers  it  to  be 
minor. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Paperworic  Reduction  Act  of  1980 

Sections  56.108(b)  and  56.115  of  this 
proposed  rule  contain  collection  of 
information  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget  under  the  terms  of  the 
Paperwork  Reduction  Act.  Comments  on 
these  requirements  should  be  submitted 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  Mr.  Richard 
Eisinger.  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President,  Room  3002.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Economic  and  Regulatory  Assessments 

FDA  has  examined  the  economic 
consequences  of  the  proposed 
amendments  to  its  regulations  pertaining 
to  any  IRB  and  to  informed  consent  in 
accordance  with  the  criteria  in  section 
1(b)  of  Executive  Order  12291  and  found 
that  these  amendments,  if  promulgated. 


would  not  be  a  major  rule  under  the 
Executive  Order.  The  agency  also  has 
considered  the  effect  that  the  proposed 
rule  would  have  on  small  entities 
including  small  businesses  in 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The 
agency  certifies  that  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  amendments  are 
intended  to  being  FDA's  regulations  on 
informed  consent  of  human  subjects  thai 
participate  in  clinical  research  (21  CFR 
Part  50)  and  on  general  standards  for  any 
IRB  that  reviews  clinical  investigations 
regulated  by  the  agency  (21  CFR  Part  56) 
into  conformance  with  the  Model  Policy 
to  the  extent  possible.  The  proposed 
.amendments  have  three  kinds  of  impact. 

First,  there  are  nomenclature, 
definitional,  and  clarifying  changes  that 
do  not  alter  the  current  usage  or 
meaning  of  the  terms  in  the  regulations. 
These  changes  have  no  impact  on  IRB 
functions  or  operations. 

Second,  there  are  two  changes  that 
clearly  benefit  an  IRB  and  the  research 
community  in  general.  One  exempts 
certain  taste  and  food  quality  evaluation 
studies  from  IRB  review.  The  other 
allows  for  greater  flexibility  in 
determining  the  composition  of  any  IRB. 

Third,  there  is  the  change,  responding 
to  recommendations  in  the  preamble  to 
the  Model  Policy,  which  necessitates 
adding  "unanticipated  problems  or 
scientific  misconduct"  to  a  list  of  items 
that  are  to  be  reported  to  the  IRB,  the 
institution,  and  to  the  agency,  and 
requires  the  IRB  to  adopt  and  follow 
written  procedures  for  two 
responsibilities  held  under  the  current 
regulations.  Incorporating  these 
requirements  into  existing  IRB  written 
procedures  should  require  at  most  a 
paragraph.  The  agency  does  not 
consider  this  to  be  a  material  burden  on 
any  IRB,  regardless  of  size. 

Thus,  these  proposed  amendments  are 
considered  to  have  no  significant  effect, 
either  positive  or  negative,  on  the 
institutions  overseeing  clinical  research. 

Request  for  Comments 

Interested  persons  may,  on  or  before 
Januar>'  9, 1989.  submit  to  the  Dockets 
Miinagement  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individutils  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


List  of  Subjects 

21  CFR  Part  50 

Prisoners.  Reporting  and 
recordkeeping  requirements.  Research, 
Safety. 

21  CFR  Part  56 

Reporting  and  recordkeeping        ^ 
requirements.  Research.  Safety. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act.  it  is  proposed  that 
Parts  SO  and  56  be  amended  as  follows: 

PART  50— PROTECTION  OF  HUMAN 
SUBJECTS 

1.  The  authority  citation  for  21  CFR 
Part  50  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  406.  409,  502.  503.  505. 
506.  507.  510,  513-516.  518-520,  701(a).  70a 
and  801.  Pub.  L.  717.  52  Stat.  1040-1042  as 
amended.  1049-1054  as  amended,  1055, 1058 
as  amended,  55  Stat.  851  as  amended,  59  Stat. 
463  as  amended.  72  Stat.  1785-1788  as 
amended.  74  Stat.  399-407  as  amended,  76 
Stat.  794-795  as  amended.  90  Stat.  540-560. 
562-574  (21  U.S.C.  321.  346,  348,  352,  353,  355, 
356.  357,  360,  360c-360f.  360h-360j.  3n(a).  376. 
and  381):  sees.  215,  351.  354-360F.  Pub.  L  410. 
58  Stat.  690.  702  as  amended.  62  Stat  1173- 
1186  as  amended  (42  U.S.C.  216.  262.  263b- 
26;tn):  21  CFR  5.10. 

2.  In  §  50.3  by  revising  paragraph  (1)  to 
read  as  follows: 

§50.3    Definitions. 

*  «  *  •  * 

(1)  "Minimal  risk"  means  that  the 
probability  and  magnitude  of  harm  or 
discomfort  anticipated  in  the  research 
are  not  greater  in  and  of  themselves 
than  those  ordinarily  encountered  in 
daily  life  or  during  the  performance  of 
routine  physical  or  psychological 
examinations  or  tests. 


PART  56— INSTITUTIONAL  REVIEW 
BOARDS 

3.  The  authority  citation  for  21  CFR 
Part  56  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  406,  408.  409.  501.  502. 
503.  505.  506.  507,  510.  513-516,  518-520, 
701(a).  706,  and  801,  Fhib.  L  717.  52  Stat.  1040- 
1042  Hs  amended.  1049-1054  as  amended. 
1055. 1058  as  amended.  55  Stat.  851  as 
amended.  59  Stat.  463  as  amended.  66  Stat. 
511-.')18  as  amended,  72  Stat.  1785-1788  as 
amended.  74  Stat.  399-407  as  amended,  76 
Stat.  794-795  as  amended.  90  Stat.  540-546. 
560.  562-574  (21  U.S.C.  321.  346.  346a.  348,  351, 
352.  353,  355.  356,  357,  360,  360c-360f.  360h- 
360).  371(a).  376.  and  381)  sees.  215.  301.  351. 
354-3GOF.  Pub.  L  410,  58  Stat.  690,  702  as 
amended,  82  Stat.  1173-1186  as  amended  (42 
use.  216,  241,  262.  263-263n):  21  CFR  5.10. 

4.  In  §  56.102  by  revising  paragraph  (i) 
and  adding  new  paragraph  (m)  to  read 
as  follows: 
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§56.102    Definitions. 

***** 

(i)  "Minimal  risk"  means  that  the 
probability  and  magnitude  of  harm  or 
discomfort  anticipated  in  the  research 
are  not  greater  in  and  of  themselves 
than  those  ordinarily  encountered  in 
daily  life  or  during  the  performance  of 
routine  physical  or  psychological 
examinations  or  tests. 
***** 

(m)  "IRB  approval"  means  the 
determination  of  the  IRB  that  the 
research  has  been  reviewed  and  may  be 
conducted  at  an  institution  within  the 
constraints  set  forth  by  the  IRB  and  by 
other  institutional  and  Federal 
requirements. 

5.  In  $  56.104  by  adding  paragraph  (d) 
to  read  as  follows: 

§  56.104    Exemptiona  from  IRB 
requirement 


(d)  Taste  and  food  quality  evaluation 
and  consumer  acceptance  studies,  if 
wholesome  foods  without  additives  are 
consumed  or  if  a  food  is  consumed  that 
contains  a  food  ingredient  at  or  below 
the  level  and  for  a  use  found  to  be  safe, 
or  agricultural  chemical  or 
environmental  contaminant  at  or  below 
the  level  found  to  be  safe,  by  the  Food 
and  Drug  Administration  or  approved  by 
the  Environmental  Protection  Agency  or 
the  Food  Safety  and  Inspection  Service 
of  the  U.S.  Department  of  Agriculture. 

6.  In  §  56.107  by  revising  paragraphs 
(a),  (b),  and  (c]  to  read  as  follows: 

§  56.107    IRB  membersMp. 

(a)  Each  IRB  shall  have  at  least  five 
members,  with  varying  backgrounds  to 
promote  complete  and  adequate  review 
of  research  activities  commonly 
conducted  by  the  institution.  The  IRB 
shall  be  sufficiently  qualified  through 
the  experience  and  expertise  of  its 
members,  and  the  diversity  of  the 
members,  including  consideration  of 
race,  gender,  and  cultural  backgrounds 
and  sensitivity  to  such  issues  as 
community  attitudes,  to  promote  respect 
for  its  advice  and  counsel  in 
safeguarding  the  rights  and  welfare  of 
human  subjects.  In  addition  to 
possessing  the  professional  competence 
necessary  to  review  specific  research 
activities,  the  IRB  shall  be  able  to 
ascertain  the  acceptability  of  proposed 
research  in  terms  of  institutional 
commitments  and  regulations, 
applicable  law,  and  standards  of 
professional  conduct  and  practice.  The 
IRB  shall  therefore  include  persons 
knowledgeable  in  these  areas.  If  an  IRB 
regularly  reviews  research  that  involves 
a  vulnerable  category  of  subjects,  such 
as  children,  prisoners,  pregnant  women, 
or  mentally  disabled  persons, 
consideration  shall  be  given  to  the 
inclusion  of  one  or  more  individuals 


who  are  knowledgeable  about  and 
experienced  in  working  with  these 
subjects. 

(b)  Every  nondiscriminatory  effort  will 
be  made  to  ensure  that  no  IRB  consists 
entirely  of  men  or  entirely  of  women, 
including  the  institution's  consideration 
of  qualified  persons  of  both  sexes,  so 
long  as  no  selection  is  made  to  the  IRB 
on  the  basis  of  gender.  No  IRB  may 
consist  entirely  of  members  of  one 
profession. 

(c)  Each  IRB  shall  include  at  least  one 
member  whose  primary  concerns  are  in 
scientific  areas  and  at  least  one  member 
whose  primary  concerns  are  in 
nonscientific  areas. 
***** 

7.  In  §  56.108  by  removing  paragraph 
(c),  redesignating  paragraph  (b)  as 
paragraph  (c),  revising  paragraph  (a), 
and  adding  paragraph  (b)  to  read  as 
follows: 

§  56.108    IRB  functions  and  operations. 

*  •         *         •         • 

(a)  Follow  written  procedures  (1)  for 
conducting  its  initial  and  continuing 
review  of  research  and  for  reporting  its 
findings  and  actions  to  the  investigator 
and  the  institution;  (2)  for  determining 
which  projects  require  review  more 
often  than  annually  and  which  projects 
need  verification  from  sources  other 
than  the  investigators  that  no  material 
changes  have  occurred  since  previous 
IRB  review;  (3)  for  ensuring  prompt 
reporting  to  the  IRB  of  changes  in  a 
research  activity;  and  (4)  for  ensuring 
that  changes  in  approved  research, 
during  the  period  for  which  IRB 
approval  has  already  been  given,  may 
not  be  initiated  without  IRB  review  and 
approval  except  where  necessary  to 
eliminate  apparent  immediate  hazards 
to  the  human  subjects. 

(b)  Follow  written  procedures  for 
ensuring  prompt  reporting  to  the  IRB. 
appropriate  institutional  officials,  and 
the  Food  and  Drug  Administration  of  (1) 
any  unanticipated  problems  or  scientific 
misconduct  involving  risks  to  human 
subjects  or  others;  (2)  any  instance  of 
serious  or  continuing  noncompliance 
with  these  regulations  or  the 
requirements  or  determinations  of  the 
IRB;  and  (3)  any  suspension  or 
termination  of  IRB  approval, 

8.  In  S  56.110  by  revising  paragraph  (b) 
to  read  as  follows: 

§  56.1 10    Expedited  review  procedures 
for  certain  kinds  of  research  Involving  no 
more  than  minimal  risk  and  for  mtaior 
changes  in  approved  research. 

•  *        •        •        * 

[b)  An  IRB  may  use  the  expedited 


review  procedure  to  review  either  or 
both  of  the  following:  (1)  some  or  all  of 
the  research  appearing  on  the  list  and 
found  by  the  reviewers  to  involve  no 
more  than  minimal  risk.  (2)  minor 
changes  in  previously  approved 
research  during  the  period  (of  1  year  or 
less)  for  which  approval  is  authorized. 
Under  an  expedited  review  procedure, 
the  review  may  be  carried  out  by  the 
IRB  chairperson  or  by  one  or  more 
experienced  reviewers  designated  by 
the  chairperson  fi-om  among  members  of 
the  IRB.  In  reviewing  the  research,  the 
reviewers  may  exercise  all  of  the 
authorities  of  the  IRB  except  that  the 
reviewers  may  not  disapprove  the 
research.  A  research  activity  may  be 
disapproved  only  after  review  in 
accordance  with  the  nonexpedited 
procedure  set  forth  in  §  56.108(c). 

***** 

9.  In  §  56.111  by  revising  paragraphs 
(a)(3)  and  (b)  to  read  as  follows: 

§  56. 1 1 1    Criteria  for  IRB  approval  of 
research. 

(a)  *  *  * 

(3)  Selection  of  subjects  is  equitable. 
In  making  this  assessment  the  IRB 
should  take  into  account  the  purposes  of 
the  research  and  the  setting  in  which  the 
research  will  be  conducted  and  should 
be  particularly  cognizant  of  the  special 
problems  of  research  involving 
vulnerable  populations,  such  as 
children,  prisoners,  pregnant  women, 
mentally  disabled  persons,  or 
economically  or  educationally 
disadvantaged  persons. 
***** 

(b)  When  some  or  all  of  the  subjects 
are  likely  to  be  vulnerable  to  coercion  or 
undue  influence,  such  as  children, 
prisoners,  pregnant  women,  mentally 
disabled  persons,  or  economically  or 
educationally  disadvantaged  persons, 
additional  safeguards  have  been 
included  in  the  study  to  protect  the 
rights  and  welfare  of  these  subjects. 

10.  In  S  56.115  by  revising  paragraph 
(a)(6)  to  read  as  follows: 

§56.115    IRB  records. 

(a)  *   •   * 

(6)  Written  procedures  for  the  IRB  as 
required  by  §  56.108  (a)  and  (b). 
*         •         •         •         * 

James  S.  Benson, 

A  cting  Commissioner  of  Food  and  Drugs. 

Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

Dated:  August  9, 1988. 
[FR  Doc.  88-25553  Filed  11-9-88:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Consolidated  Application  Package  for 
Fiscal  Year  1989 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
certain  new  direct  grant  awards. 

SUMMARY:  The  Secretary  gives  notice 
inviting  applications  for  new  direct 
grants  under  the  Handicapped 
Children's  Early  Education  Program  and 
Postsecondary  Education  Programs  for 
Handicapped  Persons. 

This  notice  consists  of  three  Sections 
and  an  Appendix.  Section  I  provides 
background  information  and  discusses 
the  purpose  of  this  notice.  Section  II 
contains  two  lists  of  program 
application  notices  and  application 
information  that  pertains  to  the 
programs  in  each  list.  Section  III 
provides  information  regarding 
applicable  procedures  under  Executive 
Order  12372.  Intergovernmental  Review 
of  Federal  Programs.  The  Appendix 
contains  the  basic  application  form  and 
instructions  for  completing  the  form.  No 
separate  application  package  is 
necessary  to  apply  under  the  programs 
announced  in  this  notice. 

The  estimates  of  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  a  specific  number  of  grants 
or  level  of  funding,  unless  otherwise 
specified  by  statute  or  regulation. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final  priorities. 
However,  in  this  case  it  is  essential  to 
solicit  applications  on  the  basis  of  the 
notice  of  proposed  priorities  for  these 
competitions,  as  published  in  the 
Federal  Register  on  September  29. 1988, 
53  PR  38254,  because  many  of  these 


projects  will  require  cooperative 
planning  efforts  among  grantees  and 
State  and  local  agencies  and  that 
projects  need  to  be  in  place  at  the 
beginning  of  the  1989-90  school  year. 
Further,  the  Secretary  has  received 
only  a  few  comments  regarding  these 
priorities.  None  of  the  commenters 
objected  to  the  priorities,  but  rather 
offered  suggestions  for  modification  in 
their  focus.  It  is  not  anticipated  that 
substantive  changes  will  be  made  in  the 
final  priorities.  However,  if  any 
substantive  changes  are  made  in  the 
final  priorities  for  these  programs, 
applicants  will  be  given  an  opportunity 
to  revise  or  resubmit  their  applications. 
DATES:  The  closing  dates  for 
transmitting  applications  under  this 
notice  are  listed  in  Section  II  of  this 
notice. 

ADDRESS:  Applications  are  to  be  mailed 
to  the  following  address:  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Application  Control 
Center,  Washington,  DC  20202-4725.  See 
Section  III  for  detailed  information 
relate  to  hand-delivered  applications. 
FOR  FURTHER  INFORMATION  CONTACT. 
For  specific  information  concerning  a 
particular  program,  contact  the  Program 
Contact  cited  in  the  application  notice  in 
section  II  applicable  to  the  program. 

Section  I — Background  Information 

The  purpose  of  this  notice  is  to  inform 
potential  applicants  of  closing  dates  for 
the  transmittal  of  applications  for 
certain  grants  issued  by  the  U.S. 
Department  of  Education. 

Application  closing  dates  are  listed  in 
section  II  of  this  notice. 

Applicants  who  decide  to  apply  under 
one  or  more  program  priority  covered  by 
this  notice  should  submit  an  application 


for  each  program  priority  and  follow  the 
specific  instructions  established  for  each 
program,  as  described  in  section  II. 

Closing  dates  and  procedures  may 
vary  from  program  to  program.  The 
charts  in  section  II  inform  potential 
applicants  of:  Title  of  the  program;  Title 
of  program  priority  and  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number;  Deadline  for  transmittal  of 
Applications  (closing  date):  Deadline  for 
Intergovemment  Review;  Expected 
available  funds;  Estimated  range  of 
awards:  Estimated  size  of  awards:  and 
Expected  project  period.  To  ensure 
expeditious  processing  of  their 
respective  applications,  applicants  are 
particularly  requested  to  make  certain 
that  the  correct  CFDA  number  for  the 
priority  addressed  in  the  application 
appears  on  each  application.  Following 
the  chart  is  the  program  specific 
information:  the  purpose  of  the  program, 
applicable  regulations,  information 
contact  person,  description  of 
programmatic  priorities,  and  other 
program  information  and  specific 
requirements  not  covered  in  the 
application  form  in  the  Appendix. 

Section  II — Program  Application  Notices 

This  section  contains  (1)  a  listing  of 
application  notices  for  new  awards  for 
FY  1989  and  (2)  specific  application 
information  and  requirements  for 
individual  programs. 

Paperwork  Reduction  Act  of  1980 

This  combined  application  package 
contains  no  new  information  collection 
requirements.  The  information  collection 
requirements  contained  herein  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
control  number  1820-0028. 


Title  of  Program:  Handicapped  Children's  Early  Education  Program 

[ApplicatJon  notices  lor  fiscal  year  1989] 


Title  and  CFDA  Number 

Deadline  for 
transmittal  o< 
applications 

Deadline  for 
Intergovernmental 

Availat>le 
funds 

Estimated 
range  of 
awards 

! 

Estimated    Estimated 

size  of         number 

awards       of  awards 

Project 
period  in 
months 

Nondirecled  Demonstration  (CFDA  No  84  024B1) 

Nondtrected    Experimental    Projects '     (CFDA    No. 
84  024H1). 

Jaa  12.  1989 
Jan.  12. 1989 

Mar  12,  1989 
Mar.  12.  1989 

S55O.0O0 
1.500.000 

580,000  to  i   $1 10.000 
125.000 
80.000  to        125.000 
150.000 

1 

5 

4 

Up  to  36 
Up  to  36 

■  Nondwected  Experimental  projects  are  forward  funded  for  three  years. 


Title  of  Program:  Handicapped 
Children's  Early  Education  Program 
CFDA  No.  84.024 

Purpose:  To  provide  Federal  support 
for  a  variety  of  activities  designed  to 
address  the  special  problems  of  infants 
and  children  with  handicaps,  from  birth 
through  age  eight  and  their  families,  and 


to  assist  State  and  local  entities  in 
expanding  and  improving  programs  and 
services  for  these  children  and  their 
families.  Activities  include 
demonstrations,  outreach,  experimental, 
research  and  training  projects,  and 
research  institutes. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74.  75,  77,  79.  and  80,  and  (b) 
The  Handicapped  Children's  Early 
Education  Program.  34  CFR  Part  309.  as 
amended  August  11, 1987  (52  FR  29816). 


Priorities:  The  Secretary  aimounces. 
pursuant  to  34  CFR  75.105(c)(3).  the 
following  priorities  for  the  Handicapped 
Children's  Early  Education  Program.  The 
Secretary  will  give  an  absolute 
preference  under  this  program  to 
applications  that  respond  to  the 
following  priorities;  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  that  meet  these 
priorities. 

Priority  1.  Nondirected  Demonstrations 
(CFDA  No.  84.024) 

This  priority  supports  demonstration 
projects  that  develop,  implement,  and 
evaluate  new  or  improved  approaches 
for  serving  young  children  with 
handicaps  (ages  birth  through  eight). 
Projects  funded  under  this  priority  must 
design  models  that  allow  young  children 
with  handicaps  to  achieve  their  optimal 
functioning  level  within  normalized, 
nonsegregafed  environments. 

Applications  must  describe  (1)  the 
specific  service  problem  or  issue  that 
the  project  will  address;  (2)  the  specific 
components  or  procedures  of  the  model 
and  the  rationale,  based  on  theory, 
research,  or  practice  evaluation,  for 
those  components  or  procedures;  (3)  the 
specific  types  of  students  participating 
in  the  project  (i.e.,  age.  handicapping 
condition  or  diagnosis,  level  of 
functioning)  and  (4)  an  evaluation 
design  that  includes  functional  outcome 
measures  for  the  young  children  with 
handicaps  who  participate  in  the 
proposed  intervention(s).  Final  reports 
submitted  by  projects  funded  under  this 
priority  must  include  both  the  specific 
findings  of  the  project  as  well  as  general 
principles  that  have  been  learned  or 
tested  for  developing  interventions  for 
young  children  with  handicaps. 
Quantifiable  information  from  project 
evaluation  activities  must  also  be 
included  along  with  precise  information 
regarding  the  procedures  for  the 
interventions  and  the  contexts  in  which 
they  were  implemented  as  well  as 
available  cost  information. 

The  Secretary  particularly  invites 
applications  for  demonstration  projects 
that  develop  models  for  delivering, 
coordinating,  or  supplementing  needed 
developmental,  special  educational,  or 
related  services  to  infants,  toddlers,  or 
preschool-aged  children  with  handicaps 
who  are  in  day-care  programs  (home- 
based,  center-based,  or  home  or  center 
based  in  conjunction  with  part-day 
special  education  preschool  programs). 
This  invitational  priority  responds  to  the 
growing  number  of  young  children, 
including  children  with  handicaps,  who 
are  placed  in  day-care  services  to 
accommodate  the  child-care  needs  of 
working  parents.  However,  applications 


that  meet  this  invitational  piiority  will 
not  receive  a  competitive  preference 
over  applications  for  demonstration 
projects  that  develop,  implement,  and 
evaluate  new  or  improved  approaches 
for  serving  young  children  with 
handicaps  (ages  birth  through  eight). 

Priority  2.  Nondirected  Experimental 
Projects  (CFDA  No.  84.024) 

This  priority  supports  investigations 
of  alternative  interventions  or 
approaches  for  serving  infants,  toddlers, 
or  preschool-aged  children  with 
handicaps.  Interventions  selected  for 
comparison  must  include  those  for 
which  information  is  unavailable 
regarding  their  relative  effectiveness  for 
particular  groups  of  children  or  within 
particular  settings  or  conditions. 
Projects  supported  under  this  priority 
must: 

(1)  Compare  the  alternative 
interventions  or  approaches  in  typical 
service  settings; 

(2)  Conduct  the  investigations  using 
methodological  procedures  that  will 
produce  unambigious  findings  regarding 
the  relative  effectiveness  of  the 
alternative  strategies  as  well  as  any 
findings  as  to  interaction  effects 
between  particular  approaches  and 
particular  groups  of  children  or 
particular  contexts;  and 

(3)  Include  dissemination  activities 
that  will  lead  to  improved  services  for 
infants,  toddlers,  or  preschool-aged 
children  with  handicaps. 

Applications  must  describe  (1)  the 
specific  problem  or  issue  that  the  project 
will  address;  (2)  the  specific  approaches 
or  interventions  that  will  be  compared 
or  validated,  including  the  rationale  for 
selecting  particular  approaches  and 
previous  evaluation  information 
regarding  these  approaches;  (3) 
specifically,  the  children  targeted  by  the 
project  (i.e..  age.  handicapping  condition 
or  diagnosis,  level  of  functioning);  and 
(4)  an  evaluation  design  that  includes 
functional  outcome  measures  for  the 
young  children  with  handicaps  or  their 
families  who  participate  in  the  proposed 
intervention(s].  Flnai  reports  submitted 
by  projects  funded  under  this  priority 
must  include  both  the  specific  findings 
of  the  project  as  well  as  general 
principles  that  have  been  learned  or 
tested  for  developing  interventions  for 
young  children  with  handicaps. 
Quantifiable  information  from  project 
evaluation  activities  must  also  be 
included  along  with  precise  information 
regarding  the  procedures  for  the 
interventions  and  the  contexts  in  which 
they  were  implemented  as  well  as 
available  cost  information. 

The  Secretary  particularly  invites 
applications  that  compare  alternative 


approaches  to  assessing  family 
strengths  and  needs  as  part  of  the 
process  for  developing  the 
individualized  family  service  plans 
(IFSP)  required  under  Part  H  of  the 
Education  of  the  Handicapfied  Act.  Such 
projects  could  compare  approaches, 
instruments,  or  tools  commonly  nsed  for 
family  assessment  across  disciplines  or 
within  a  single  discipline  to  determine 
their  relative  effects  on  the  strength  and 
needs  identified,  on  the  process  for 
developing  the  IFSP,  on  the  document 
itself,  and  on  the  satisfaction  of 
participants  in  the  planning  process, 
including  famiUes  of  infants  and 
toddlers  with  handicaps.  However, 
applications  that  meet  the  invitational 
priority  will  not  receive  a  competitive 
preference  over  other  applications  for 
projects  that  investigate  alternative 
interventions  or  approaches  for  serving 
infants,  toddlers,  or  preschool-aged 
children  with  handicaps. 

Eligible  Applicants:  Public  agencies 
and  nonprofit  private  organizations  may 
apply  for  an  award  under  any  of  the 
priorities. 

For  Applications  or  Information 
Contact  Susan  Fowler  or  Joseph  Clair, 
Office  of  Special  Education  Programs, 
Division  of  Educational  Services,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  (Switzer  Building.  Room 
4620-2644).  Washington.  DC  20202. 
Telephone:  Susan  Fowler  (202)  732-1068; 
Joseph  Clair  (202)  732-4503. 

Program  .\uthacity:  20  U3.C  1424. 

(Catalog  of  Federal  Domestic  Assistance  No. 
64.024:  Handicapped  Children's  Eariy 
Education  Program) 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  under  34  CFR  Part 
309  to  evaluate  pn  application. 
References  to  the  Act  refer  to  the 
Education  of  the  Handicapped  Act. 

(a)  Importance.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 
concerns  in  light  of  the  purposes  of  this 
part. 

(2)  The  Secretary  considers — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed: 

(ii)  The  extent  to  which  the  project  is 
based  on  previous  research  findings 
related  to  the  problem  or  issue: 

(iii)  The  numbers  of  individuals  who 
will  benefit;  and 

(iv)  How  the  project  will  address  the 
identified  problem  or  issue. 

(b)  Impact.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  probable 
impact  of  the  proposed  project  in 
meeting  the  needs  of  children  with 
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handicaps,  birth  through  age  eight,  and 
their  famihes. 

(2)  The  Secretary  considers — 

(i)  The  contribution  that  project 
findings  or  products  will  make  to  current 
knowledge  and  practice; 

(ii)  The  methods  used  for 
dissemination  of  project  findings  or 
products  to  appropriate  target 
audiences;  and 

(iii)  The  extent  to  which  findings  or 
products  are  replicable.  if  appropriate. 

(c)  Technical  soundness.  (35  points) 

(1)  The  Secretary  reviews  application 
to  determine  the  the  technical 
soundness  of  the  project  plan; 

(2)  In  reviewing  applications  under 
this  part,  the  Secretary  considers — 

(i)  The  quality  of  the  design  of  the 
project: 

(ii)  The  proposed  sample  or  target 
population,  including  the  numbers  of 
participants  involved  and  methods  that 
will  be  used  by  the  applicant  to  ensure 
that  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition; 

(iii)  The  methods  and  procedures  used 
to  implement  the  design,  including 
instrumentation  and  data  analysis;  and 

(iv)  The  anticipated  outcomes. 

(3)  With  respect  to  training  projects,  in 
applying  the  criterion  in  paragraph 
(c)(2)(iii)  of  this  section,  the  Secretary 
considers — 

(i)  The  curriculum,  course  sequence, 
and  practice  leading  to  specific 
competencies;  and 

(ii)  The  relationship  of  the  project  to 
the  comprehensive  system  of  personnel 
development  plans  required  by  Parts  B 
and  H  of  the  Act,  and  State  licensure  or 
certification  standards. 

(4)  In  addition  to  the  criteria  in 
paragraph  (c)(2)  of  this  section,  the 


Secretary,  in  reviewing  outreach 
projects,  also  considers — 

(i)  The  agencies  to  be  served  through 
outreach  activities; 

(ii)  The  current  services,  their 
location,  and  anticipated  impact  of 
outreach  assistance  for  each  of  those 
agencies; 

(iii)  The  model  demonstration  project 
upon  which  the  outreach  project  is 
based,  including  the  effectiveness  of  the 
model  program  with  children,  families, 
or  other  recipients  of  project  services; 
and 

(iv)  The  likelihood  that  the 
demonstration  project  will  be  continued 
and  supported  by  funds  other  than  those 
available  through  this  part; 

(d)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  considers — 
(i)  The  extent  to  which  the 

management  plan  will  ensure  proper 
and  efficient  administration  of  the 
project; 

(ii)  Clarity  in  the  goals  and  objectives 
of  the  project; 

(iii)  The  quality  of  the  activities 
proposed  to  accomplish  the  goals  and 
objectives; 

(iv)  The  adequacy  of  proposed 
timelines  for  accomplishing  those 
activities;  and 

(v)  Effectiveness  in  the  ways  in  which 
the  applicant  plans  to  use  the  resources 
and  personnel  to  accomplish  the  goals 
and  objectives. 

(e)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  for  evaluating  project  goals, 
objectives,  and  activities. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 


appropriate  and  produce  objective  and 
quantifiable  data. 

(f)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  and  project  coordinator  (if  one 
is  used); 

(ii)  The  qualifications  of  each  of  the 
key  project  personnel; 

(iii)  liie  time  that  each  person 
referred  to  in  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project; 
and 

(iv)  How  the  applicant  will  ensure 
that  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age.  or 
handicapping  condition. 

(3)  The  Secretary  considers 
experience  and  training  in  areas  related 
to  project  goals  to  determine 
qualifications  of  key  personnel. 

(g)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  adequacy  of 
resources  allocated  to  the  project. 

(2)  The  Secretary  considers  the 
adequacy  of  the  facilities  and  the 
equipment  and  supplies  that  the 
applicant  plans  to  use. 

(h)  Budget  and  cost-effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  undertake  project  activities; 
and 

(ii)  Costs  are  reasonable  in  relation  to 
objectives  of  the  project. 


Title  of  Program:  Postsecondary  Education  Prog4ams  for  Handicapped  Persons 

[Application  notices  for  fiscal  year  1989] 


Title  and  CFDA  Number 


Deadline  for 
transmittal  of 
applications 


Nondirected  Demonstration  (CFDA  No  S4.078C1) 


Jan  13,  1989 


Deadline  for 

Intergovernmental 

review 


Available 
funds 


Estimated    i  Estimated 
range  of      ,     size  of 
awards      I    awards 


Mar.  13.  1989 


S800.000 


S60.000- 
90.000 


575,000 


Estimated 

number 

of  awards 


10 


Project 
period  in 
montfis 


Up  to  36 


Title  of  Program:  Postsecondary 
Education  Programs  for  Handicapped 
Persons  CF  DA  No:  84.078. 

Purpose:  To  develop,  operate,  and 
disseminate  specially  designed  model 
programs  of  postsecondary,  vocational, 
technical,  continuing,  or  adult  education 
for  individuals  with  handicapping 
conditions. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74,  75,  77,  79,  and  80,  and  (b) 
The  regulations  for  Postsecondary 
Education  Programs  for  Handicapped 
Persons,  34  CFR  Part  338. 

Priorities:  The  Secretary  announces 


pursuant  to  34  CFR  75.105(c)(3),  the 
following  priority  for  fiscal  year  1989. 
The  Secretary  will  give  an  absolute 
preference  to  applications  that  meet  this 
priority;  that  is.  the  Secretary  will  select 
for  funding  only  those  applications 
proposing  projects  that  meet  this 
priority. 


Priority:  Postsecondary  Demonstration 
Projects.  (CFDA  84.078C) 

This  priority  supports  model  projects 
which  provide  individuals  with  mild  or 
moderately  disabling  conditions  other 
than  deafness  with  adapted  or  specially 
designed  programs  that  coordinate, 
facilitate,  and  promote  the  provision  of 
appropriate  education  of  these 
individuals  with  their  nondisabled 
peers.  These  projects  are  to  be  targeted 
to  improve  the  vocational  outcomes  for 
youths  and  adults  who  have  completed 
or  left  secondary  school  programs  and 
who  are  in  need  of  additional  education 
or  training  in  order  to  secure  and 
maintain  competitive  employment. 
Applicants  under  this  priority  must 
describe  in  detail  how  they  will 
accomplish  the  following  tasks: 

(1)  Establish  strategies  for  use  in 
locating  and  serving  youth  and  adults 
with  disabilities  who  are  in  need  of 
continued  educational  services: 

(2)  Establish  or  make  use  of  existing 
formal  cooperative  relationships  among 
and  between  schools  (pubhc  secondar>' 
and  higher  educational  institutions), 
vocational  rehabilitation  agencies,  and 
potential  employers; 

(3)  Develop  individualized  programs 
that  detail  the  goals  and  objectives 
necessary  for  students  to  obtain  the 
requisite  skills  for  securing  competitive 
employment; 

(4)  Achieve  appropriate  job 
placements  for  persons  with  disabilities 
served  by  the  project  through  short  term 
postsecondary  educational 
interventions; 

(5)  Provide  follow-up  and  follow-along 
activities  for  persons  with  disabilities 
placed  in  jobs  by  the  project;  and 

(6)  Propose  training  of  project 
participants  in  relevant  aspects  of 
adjustment  to  the  community  as  well  as 
the  workplace. 

Eligible  Applicants:  State  educational 
agencies,  institutions  of  higher 
education,  junior  and  community 
colleges,  vocational  and  technical 
institutions,  and  other  nonprofit 
educational  agencies. 

Selection  Criteria:  The  Secretary  uses 
the  weighted  criteria  in  this  section  to 
evaluate  applications  for  new  awards. 
The  maximum  score  for  all  the  criteria  is 
100  points. 

(a)  Plan  of  Operation.  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 


(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderiy. 

(b)  Quality  of  Key  Personnel:  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  non-discriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (15  points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590.  Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  faciUties  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Continuation  of  program.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  activities  to  be  supported  are 
likely  to  be  continued  after  Federal 
funding  ends. 

(2)  The  Secretary  looks  for 
information  that  shows  the  likelihood 
that  the  services  provided  under  the 
proposed  program  will  be  continued  by 
the  applicant  following  the  expiration  of 
the  Federal  funding,  as  measured  by 
evidence  of  financial  and  other 
commitment  of  the  applicant  to  the 
program. 

(g)  Importance.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information 
demonstrating  that  the  proposed  project 
is  nationally  important  in  light  of  the 
purposes  of  this  part. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 

(ii)  The  importance  of  the  proposed 
project  in  increasing  the  understanding 
of  the  problem  or  issue,  and  in 
remediating  or  compensating  for  it; 

(iii)  The  experiences  of  service 
providers  related  to  the  problem  or 
issue;  and 

(iv)  Previous  research  findings  related 
to  the  problem  or  issue. 

(h)  Impact  (15  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  probable  impact  of  the  proposed 
research  or  demonstration  activities  in 
improving  postsecondary  education  for 
handicapped  individuals,  including — 

(1)  The  contribution  that  the  research 
or  demonstration  findings  or  products 
will  make  to  current  knowledge  or 
practice;  and 
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(2)  The  extent  to  which  Tindings  and 
products  will  be  disseminated  to,  and 
used  for  the  benefit  of.  appropriate 
target  groups. 

(Authority:  20  U.S.C.  1424a) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs]  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  And  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact, 
immediately  upon  receipt  of  this  notice, 
the  Single  Point  of  Contact  for  each 
State  and  follow  the  procedure 
established  in  those  States  under  the 
Executive  order.  If  you  want  to  know  the 
name  and  address  of  any  State  Single 
Point  of  Contact,  see  the  list  published 
in  the  Federal  Register  on  November  18. 
1987,  pages  44338-44340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA*  [applicant  must  insert  number 
and  letter],  U.S.  Department  of 
Education,  MS  6403,  400  Maryland 
Avenue,  SW.,  Washington.  DC  20202- 
0125.  Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #[applicant  must  insert  number 
and  letter]).  Washington,  DC  20202-4725 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 


(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
(CFDA#[applicant  must  insert  number 
and  letter]).  Room  #3633.  Regional 
Office  Building  #3.  7th  and  D  Streets, 
SW..  Washington.  DC. 

(b)  An  apphcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

[i]  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424]  the 
CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88)]  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instructions.  (Note:  Ed  Form  GCS-009  is 
intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 


An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certification.  However,  the 
application  form,  the  assurances,  and 
the  certification  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Further  Information  Contact: 
Joseph  Clair.  Division  of  Educational 
Services,  Office  of  Special  Education 
I*rograms,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  (Switzer 
Building,  Room  4620-2644],  Washington. 
DC  20202.  Telephone:  Joseph  Clair  (202) 
732-4503. 

Dated:  November  4. 198a 

Madeleine  Will. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

Appendix 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions.  In  general  these 
questions  and  answers  are  applicable  to 
all  direct  grant  competitions  covered  by 
this  combined  appUcation  package. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
need  be  submitted.  The  binding  of 
applications  is  optional.  At  least  one 
copy  should  be  left  unbound  to  facilitate 
any  necessary  reproduction.  Applicants 
should  not  use  foldouts,  photographs,  or 
other  materials  that  are  hard  to 
duplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  competition? 

A.  Yes,  but  it  may  not  be  worth  the 
postage.  A  properly  prepared 
application  should  meet  the 
specifications  of  the  competition  to 
which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is 
most  appropriate.  What  should  I  do? 


A.  We  are  happy  to  discuss  the 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
requirements,  evaluation  criteria,  and 
the  priorities.  Applicants  should 
understand  that  this  previous  contact  is 
not  required,  nor  does  it  guarantee  the 
success  of  the  application. 

Q.  When  will  I  find  out  if  I'm  going  to 
be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 
application  closing  date,  depending  on 
the  number  of  applications  received  and 
the  number  of  competitions  with  closing 
dates  at  about  the  same  time. 

Q.  Once  my  application  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  wc  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone  reviewed  under  a  different 
competition  from  the  one  you  intended. 

Q.  Will  my  application  be  returned  if  I 
am  not  funded? 

A.  We  no  longer  return  original  copies 
of  unsuccessful  applications.  Thus, 
applicants  should  retain  at  least  one 
copy  of  the  application.  Copies  of 
reviewer  comments  will  be  mailed  to 
applicants  who  are  not  successful. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  of  the  regulations  pertaining  to 
the  specific  program  competition  for 
which  the  application  is  prepared.  In 
each  instance,  a  table  of  contents  and  a 
one-page  abstract  summarizing  the 
objectives,  activities,  project 
participants,  and  expected  outcomes  of 


the  proposed  project  should  precede  the 
application  narrative. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  canning  out 
the  project  is  allowed  (i.e.  travel  for  data 
collection,  etc.].  Because  we  may 
request  the  principal  investigator  or 
director  of  funded  projects  to  attend  an 
annual  meeting,  you  may  also  wish  to 
include  a  trip  to  Washington,  DC  in  the 
travel  budget.  Travel  conferences  is 
sometimes  allowed  when  it  is  for  the 
purpose  of  dissemination. 

Q.  If  my  application  receives  a  high 
score  from  the  reviewer,  does  that  mean 
that  I  will  receive  funding? 

A.  No.  It  is  often  the  case  that  the 
number  of  applications  scored  highly  by 
or  approved  by  the  reviewers  exceeds 
the  dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations,  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  staff  review  and  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
paiticular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in  your 
opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  If  my  application  is  successful  can  I 
assume  I  will  get  the  estimated/ 
projected  budget  amounts  in  subsequent 
years? 

A.  No.  The  estimate  for  subsequent 
year  project  costs  is  helpful  to  us  for 


planning  purposes  but  it  in  no  way 
represents  a  commitment  for  a 
particular  level  of  funding  in  subsequent 
years.  Grantees  having  a  multi-year 
project  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  year  of  the 
project. 

Q.  What  is  a  cooperative  agreement 
and  how  does  it  differ  from  a  grant? 

A.  A  cooperative  agreement  is  similar 
to  a  grant  in  that  its  principal  purpose  is 
to  provide  assistance  for  a  public 
purpose  of  support  or  stimulation  as 
authorized  by  a  Federal  statute.  A 
cooperative  agreement  differs  from  a 
grant  because  of  the  substantial 
involvement  anticipated  between  the 
executive  agency  (in  this  case  the 
Department  of  Education)  and  the 
recipient  during  the  performance  of  the 
contemplated  activity. 

Q.  Is  the  procedure  for  applying  for  a 
cooperative  agreement  different  from 
the  procedure  for  applying  for  a  grant? 

A.  No.  If  the  Department  of  Education 
determines  that  a  given  award  should  be 
made  by  cooperative  agreement  rather 
than  a  grant,  the  applicant  will  be 
advised  at  the  time  of  negotiation  of  any 
special  procedures  that  must  be 
followed. 

Q.  How  do  I  provide  an  assurance? 

A.  Simply  state  in  writing  that  you  are 
meeting  a  prescribed  requirement. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperwork  in  discretionary 
program  applications.  The  scope  and 
complexity  of  projects  is  too  variable  to 
establish  firm  limits  on  length.  Your 
application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition.  It 
is  helpful  to  include  in  the  appendices 
such  information  as: 

(1)  Staff  qualifications.  These  should 
be  brief.  They  should  include  the 
person's  title  and  role  in  the  proposed 
project  and  contain  only  information 
relevant  to  the  proposed  project. 
Qualifications  of  consultants  and 
advisory  council  members  should  be 
provided  and  be  similarly  brief. 

(2)  Assurance  of  participation  of  an 
agency  other  than  the  applicant  if  such 
participation  is  critical  to  the  project. 
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including  copies  of  evaluation 
instruments  proposed  to  be  used  in  the 
project  in  instances  where  such 
instruments  are  not  in  general  use. 

Q.  How  can  I  be  sure  that  my 
application  is  assigned  to  the  correct 
competition? 

A.  Applicants  should  clearly  indicate 
in  Block  10  of  the  face  page  of  their 
application  (Standard  form  424]  the 
CFDA  number  and  the  title  of  the 
program  priority  (e.g.,  84.023) 
representing  the  competition  in  which 
the  application  should  be  considered.  If 
this  information  is  not  provided,  your 
application  may  inadvertently  be 
assigned  and 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  Telephone:  (202) 
783-323a 
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INSTRUCTIONS  FOR  THE  SF  424 

This  U  a  standard  form  used  by  applicanti  ai  a  nqwnd  faceahett  for  preapplicationi  and  •PPlicftioM  »"*'?1'^ 
/or^Seral  asaisUnc.  It  wUl  b.  ^  by  Federal  agencies  to  obtain  ^Pf^\?.^^^'ii'S^^^^^^:' 
established  a  review  and  comment  procedure  in  response  to  ExecuUve  Order  12372  *"i^,r«  "^"^  ^«  P'^'**^*"' 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant  s  submission. 

Item:  Entnr 


3. 
4. 

5. 


7. 


Item;  Entrv: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  k  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
cumber.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
Ietter<s)  in  the  space(s)  provided: 

— "T^ew*  means  a  new  assistance  award. 
— "Continuation*  means  an  extension  for  an 

additional  funding/budget  period  for  a  project 

with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  tlds  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separaU  sheet  to 
provide  a  summary  description  of  this  project. 


10. 


11. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  DistricKs)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)"  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
■ufajeet  to  the  State  intergovernmental  review 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  represenUtive  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  o£Eice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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BUDGET  INFORMATION  —  Non-Construction  Programs 

Sf  CTION  A  -  BUDGET  SUMMARY 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annua)  or 
other  funding  period  increments  In  the  latter  case, 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b) 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (0,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  (  continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this  Otherwise,  leave  these  columns 
blank  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f) 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d)  Enter  in 
Column  (el  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non  Federal  funds  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non  Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f)  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f) 

Line  5  —  Show  the  totals  for  all  columns  used 

Section  B  Budget  Categories 

In  the  column  headings  ( 1 )  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1  4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non  Federal)  by  object  class 
categories 


Lines  6a- 

column 


—  Show  the  totals  of  Lines  6a  to  6h  in  each 


Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (0  on  Line  5. 


SF  424A  (4-88)     oage3 


BEST  COPY  AVAILABLE 


45696 


Federal  Register  /  Vol.  53,  No.  218  /  Thursday,  November  10,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  218  /  Thursday,  November  10. 1988  /  Notices 


UMI 


INSTRUCTIONS  FOR  THE  SF^24A  (continued) 


Line  7  -  Enter  the  ettianted  amount  of  income,  if  anjr, 
expected  to  be  generated  from  this  pngect.  Do  not  add 
or  subtract  this  amoiint  from  the  total  jirqjoct  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  Uie 
grant 

Section  C.  Non-Federml-Resources 

Lines  ft-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 

sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Columa  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

C^riumn  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (r)  and 
(d). 

Line  12  —  Enter  the  toUl  for  each  of  Columns  (bHe). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Coliunn  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
fivm  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  >  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estlmatea  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16  •  19  -  Enter  in  Coliunn  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  f\mding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  30  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object<Iass  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  fxmding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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PART    III    -  PRORRAM   NARRATIVE 


A.     New  Grants 


each 
A  and 


Prepare  the  program  narrative  statement  in  accordance  with  the  following 
instructions  for  all   new  grants  programs  and  all   new  functions  or  activities 
for  which  support    is  being  requested. 

Note  that  the  program  narrative  should  encompass  each  program  and 
function  or  activity  for  which  funds  are  being  requested   (see  Sections 
R   in  Part  II).     Relevant  selection  criteria  (included  in  this  package) 
should  be  carefully  examined  for  criteria  upon  which  evaluation  of  an 
application  will  be  made  and  the  program  narrative  must  respond  to  such 
criteria  under  the  related  headings  below.     The  program  narrative  should 
begin  with  an  overview  statement   (Abstract)  of  the  major  points  covered 
below. 

1,     OBJECTIVES  ANn  NEEn  FOR  THIS   ASSISTANCE 

Describe  the  problem  and  demonstrate  the  need  for  assistance  and  state  the 
principal   and  subordinate  Objectives  of  the  project.     Supporting  documentation 
or  other  testimonies  from  concerned  interests  other  than  the  applicant  may 
be  used. 

Any  relevant  data  based  on  planning  studies   should  be   included  or  footnoted, 
^-ojects   involving  Oemnstrat ion/Service  activities  should  present  available 
data,  or  estimates  for  need  in  terms  of  nunher  of  handicapped  childen   (by 
type  of  handicap  and  by  type  of  service)   in  the  geographic  area   involved. 

Projects  involving  Training  should  present  available  data,  or  estimates, 
for  need  in  terms  of  nunlier  of  personnel  by  position  type  (e,g.,  teachers, 
teacher-aides)  by  type  of  handicap  to  be  served,     Documentation  by  the  SEA 
should  be  supplied  for  fi4,0?9   (Handicapped  Personnel   Preparation). 

?.     RESULTS  OR  BENEFITS  EXPECTED  ^ 

I 

Identify  results  and  benefits  to  be  derived.     Projects   involved  in  Train- 
tig  and  or  Demonstration/Service  activities  should  indicate  the  nunber  of 
personnel   to  be  trained  or  the  nurrher  of  children  to  served. 

3.     APPROACH 

a.  Outline  a  plan  of  action  pertaining  to  the  scope  and  detail    of  how 
the  proposed  work  will  be  accomplished  for  each  grant  program,   function  or 
activity  provided  in  the  budget.     Cite  factors  which  might  accelerate  or 
decelerate  the  work  and  your   reason  for  taking  this   approach   as   opposed 
to  others. 

For  example,  an  application  for  demonstration/service  programs 
should  describe  the  planned  educational   curriculum:    the  types  of  attainable 
accomplishments  set  for  the  children  served;   supplementary  services 
including  parent  education;  and  the  composition  and  responsibilities  of 
an  advisory  council . 
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An  application  for  a  training  program  should  describe  the  substantive 
content  and  organization  of  the  training  program,   including  the  roles  or 
positions   for  which   students  are  prepared,  the  tasks   associated  with 
such  roles,  the  competencies  that  must  be  acquired;   the  program 
staffing;  and  the  practicum  facilities   including  their  use  by  students, 
accessibility  to  students  and  their  staffing. 

R.   Provide  for  each  grant  program,   function  or  activity,  quantitative 
projections  of  the  accomplishments   to  he  achieved. 

An  applications   for  demonstration/service  programs  should  project   the 
wnber  of  children  to  receive  demonstration/services  by  type  of  handi- 
capping conditions,  and  mnter  of  persons  to  receive  inservice  training. 

Training  programs   should  project   the  nur^er  of   students   to  be  trained 
by  type  of  handicapping  condition. 

For  non-demonstratin/service  and  non-training  activities  of  all  programs, 
planned  activities  should  be  listed  in  chronological   order  to  show  the 
schedule   of   accpmpli shment   and  their  target  dates. 

C.   Identify  the  kinds  of  data   to  he  collected  and  maintained  and 
the  criteria  to  be  used  to  evaluate  the   results  and  successes  of   the 
tor  demonstration/service  activities,  evaluation  procedures   snould  be 
related  to  the  child-centered  objectives   set   for  project  participants. 

Por  all  activities,  explain  the  methodology  that  will  be  used  to  evaluate 
project  accomplishments. 

n.  List  organizations,   cooperators,   consultants,   or  other  key   individuals 
who  will  work  on  the  project  along  with  a  short  description  of  the  nature 
of   their  effort  or  contribution.     Fspecially  for  demonstration/service 
activities,  describe  the  liaison  with  community  or  State  organizations 
as    it  affects  project   planning  and  accomplishments. 

F..   Present  biographical   sketch  of  the  project  director  with   the  following 
information:      name,  address,  telephone  nunt^er,  background,  and   other 
qualifying  experience  for  the  project.  Also,    list  the  names,   training 
and  background  for  other  key   personnel    engaged   in  the  project. 

Note:     The  application  narrative  should  not  exceed  30  double-spaced, 
typed  pages   (on  one  side  only). 


discuss 
project. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Ceitain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions, 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances  If  such  is  the  case,  you  will  be  notified 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant. 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  amy  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 

'     the  awarding  agency. 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  5§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
non^iiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U  S  C.  S§  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  SO.  §  794),  which  prohibits  dis 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U  S.C  §§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL,  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  S 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

Wiil  comply  with  the  previsions  of  the  Hatch  Act 
(5  U  5  C.  §§  1501-1508  a.nd  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Wiil  comply,  as  applicable,  with  the  provisions  of 
the  Davis  Bacon  Act  (40  U  S.C.  §§  276a  to  276a 
7).  the  Copeland  Act  (40  U  SO  §  276c  and  18 
use.  U  874),  and  the  Cont.-act  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  §§  327  333), 
regarding  labor  standards  for  federally  assisted 
construclion  subagreements 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  piirchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursx^ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (c)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  SS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  S 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  ii  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


SIGNATURE  OF  AUTHORIZED  aRTIFYING  Of  FiCiAL 


APPLICANT  ORGANIZATION 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  US  C.  55  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TITLE 


DATE  SUBMITTED 


SF  424B    (4.681  Back 


CertificatioR  Regarding 

Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


T^is  ceriifica::on  is  reqorred  by  the  regulaticns  implementing  E<ecLitive  Order  12549,  Debarment  ar,.j  Sos^.^'^,.;'.  34  CFR  Par.  85. 
Section  35  510,  Participants'  responsibilities.  The  regulations  'A^re  published  as  Pan  vn  cl  L^e  May  26.  1988  Foije'-si  ■^eqister  /pages 
19160-19211 )  Copies  ol  the  regulations  may  be  obtained  by  contacting  the  perscn  to  when  mis  proposal  is  SLbmit'e.l 

(BEFORE  COMPLETING  CERTIFICATION,  READ  INSTRUCTIONS  ON  REVERSE) 

(1)  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal.  th,at  oenher  it  nor  its  pnncipais  a'-e  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voiuntanly  excluded  from  pancipatton  m  ihis  transact'on  by  any  Federal 
department  or  agency 

(2)  Where  the  prospective  lower  tier  panopant  is  unable  to  certify  to  any  of  the  statements  m  this  certifJcaton,  such  prospective  participant 

shall  attach  an  explanation  to  tnis  proposal. 


Name  And  Title  Oi  Authorized  Representative 


Signature 


Date 


45702 


Federal  Register  /  Vol.  53,  No.  218  /  Thursday.  November  10. 1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  218  /  Thursday.  November  10.  1988  /  Notices 


1988 


Instructions  for  Certification 

1.  By  signing  and  sutxnilting  this  proposal,  the  prospective  lower  tier  participanl  is  providing  the  certification  set  out  bekm. 

2  The  certification  in  this  clause  is  a  material  representation  of  Jacl  upon  which  reliance  was  placed  when  this  transaction  was  entered 
into  If  it  is  later  determined  J-at  the  prospective  lower  tier  participant  knowingly  rendered  an  erroneous  certification,  in  addition  to  ott«r 
remedies  available  to  the  l^ral  Govemment  the  department  or  agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment 

3  The  prospective  lower  tier  participant  shall  provide  immediate  written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at  any 
time  the  prospective  lower  tier  participant  learns  that  its  certification  was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  circumstances. 

4  The  terms  "covered  transaction.'  'debarred."  'suspended."  IneBgible;  "lower  tier  covered  transaction."  "participant."  "person." 
•primary  covered  transaction."  'principal.'  'proposal.'  and  'voluntarBy  excluded.'  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  mies  implementing  Executive  Order  12549.  You  may  contact  the  person  to  which  Ihis  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5  The  prospective  lower  tier  participant  agrees  by  submitting  this  proposal  that,  should  the  proposed  covered  transaction  be  entered 
into  it  shall  not  Knowingly  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  with  which  ihis  transaction 
onginated. 

6  The  prospective  lower  tier  participant  further  agrees  by  submitting  t^.is  proposal  that  it  will  include  the  dause  titled  -Certification 
Regarding  Debarment  Suspension.  Ineligibility,  and  Voluntary  Exdusion-Lower  Tier  Covered  Transactions.'  without  modification,  in  all  tower 
tier  covered  transactions  and  in  all  solicitations  for  tower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  in  a  tower  tier  covered  transaction  that 
it  is  not  debarred  suspended,  ineligible,  or  voluntarfly  excluded  from  the  covered  transactton.  unless  it  knows  t\i\  the  certifcatton  is 
erroneous.  A  partiapant  may  decide  the  method  and  frequency  by  which  it  detemiines  the  eligibility  of  its  principals.  Each  partiapani  may. 
but  is  not  required  to.  check  the  f^jnprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shafl  be  construed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certification  required  by  this  clause.  The  knowledge  and  information  of  a  participant  is  not  required  to  exceed  that  which  is  nomany 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business  deafings. 

9  Except  for  transacttons  authorized  under  paragraph  5  of  these  hstnjcttons.  if  a  partfcipant  in  a  covered  transaction  knowingly  enters 
into  a  lower  tier  covered  transactton  with  a  person  who  is  suspended,  debarred,  ineygible.  or  voluntary  excluded  from  participation  in  this 
transaction,  in  additton  to  other  remedies  available  to  the  Federal  CJovemmert.  the  department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies,  including  suspenston  andtor  debannent 


45703 


Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  IWatters 

Primary  Covered  Transactions 


This  certincation  is  required  by  the  regulations  implementing  Eiecutive  Order  12549.  {Debarment  and  Suspension,  34  CFR  Pan  85. 
Section  85.510.  Partcipants'  responsibilities.  The  regulations  were  published  as  Part  VII  o(  the  May  26. 1988  Federa'  Rea'<;tPr  (pages  * 
19160-19211)  Copies  of  the  regulations  may  be  obtained  by  contacting  itie  U.S.  Department  of  Education.  Grants  and  Contracts  Service. 
400  Ma7iand  Avenue,  S.W.  (Room  3633  GSA  Regional  Office  Building  No.  3).  Washington.  D.C.  20202.  telephone  (202)  732-2505. 

(BEFORE  COIi/IPLETING  CERTIFICATION,  READ  INSTRUCTIONS  ON  REVERSE) 

(1)  The  prospective  primary  pafliapant  certifies  to  the  best  of  its  knowledge  and  belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntanly  excluded  from  covered  transactions  bv 
any  Federal  department  or  agency;  ' 

(b)  Have  not  withm  a  three-year  period  preceding  this  proposal  been  convicted  of  or  had  a  dvil  judgment  rendered  against  them  for 
commission  of  fraud  or  a  cnmmal  offense  in  connection  with  obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal  State  or  local) 
transaction  or  contract  under  a  public  transaction;  violation  of  Federa!  or  Slate  antitrust  statutes  or  commission  of  embezzlement,  theft 

•   forgery,  bnbery,  falsification  or  destruction  of  records,  making  false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  othenwse  criminally  or  civilly  charged  6y  a  governmental  entity  (Federal.  State  or  local)  with  commission 
of  any  of  the  offenses  enumerated  in  paragraph(i)(b)  of  this  certification;  and 

(d)  Have  not  vmthin  a  three-year  period  preceding  this  appiicaton/pfoposal  had  one  or  more  puWic  transactcns  (Federal  State  or  local) 
terminated  for  cause  or  default.  ' 

(2)  Where  the  prospective  prima^  participant  is  unable  to  certfy  to  any  of  the  statements  in  this  certification,  such  prospective  partcipant  shall 
attach  an  explanation  to  this  proposal.  r-     r- 


Name  And  Tide  01  Aulhonzed  Representative 


Signature 


Dale 


UMI 
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instructions  for  Certification 


1.  By  signing  and  submitting  this  proposal,  the  prospective  primary  participant  is  providing  the  certification  set  out  tjelow. 

2.  The  inability  of  a  person  to  provide  the  certification  required  below  will  not  necessarily  result  in  denial  of  participation  in  this  covered 
transaction.  The  prospective  participant  shall  submit  an  explanation  of  why  it  cannot  provide  the  certification  set  out  below.  The  cerirication 
or  explanation  will  be  considered  in  connection  with  the  department  or  agency's  determination  whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary  participant  to  furnish  a  certfication  or  an  explanation  shall  disqualify  such  person  from 
participation  in  this  transact)on. 

3.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  the  department  or  agency 
determined  to  enter  into  this  transaction.  If  it  is  later  determined  that  the  prospective  primary  participant  knowingly  rendered  an  erroneoLis 
certification,  in  addition  to  other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  p^ma^y  participant  shall  provide  immediate  wntten  notice  to  the  department  or  agexy  to  whom  this  proposal  is 
submitted  if  at  any  time  the  prospective  pnmary  participant  learns  that  its  certification  was  erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed  circumstances. 

5.  The  terms  'covered  transaction;  'debarred,'  'sjspended.'  "ineligible.*  'lower  tier  covered  transaction,'  'participant,'  'perscn.' 
•primary  covered  transaction.'  'principal.'  'proposal.'  and  "voluntarily  excluded,"  as  used  in  this  dause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  the  mles  implementing  Executive  Order  12549  You  may  contact  the  departm^ent  or  agency  to  which 
this  proposal  is  being  submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

6.  The  prospective  primary  participant  agrees  by  submitting  th»s  proposal  that,  should  the  proposed  covered  transaction  be  entered  into. 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  debarred,  suspended,  declared  inelig  ble.  or  voiun'^niy 
excluded  from  participation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  enienng  into  tfiis  transaction 

7.  The  prospective  primary  participant  further  agrees  by  submitting  this  proposal  that  it  will  indude  the  clause  titled  'Certification 
Regarding  Debarment,  Suspension.  Ineligibility,  and  Voluntary  Exclusion-Lower  Tier  Covered  Transactions.'  provided  by  the  department  or 
agency  entering  into  this  covered  transaction,  without  modification,  in  all  tower  tier  covered  transactions  and  m  all  solicitations  for  tower  tier 
covered  transactions. 

8.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  m  a  tower  tier  covered  transaction  that 
it  is  not  debarred,  suspended,  ineligible,  or  voluntarily  exduded  from  the  covered  transaction,  unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the  method  and  frequency  by  which  it  determines  the  eligibility  of  its  prKxapals.  Each  participant  may. 
but  is  not  required  to,  check  the  Nonprocurement  List . 

9.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certification  required  by  this  dause.  The  knowledge  and  information  of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  pnjdent  person  in  the  ordinary  course  of  business  dealings 

10.  Except  for  transactions  authorized  under  paragraph  6  of  these  instructions,  if  a  participant  in  a  covered  transaction  k-^owngy  eniers 
into  a  lower  tier  covered  transactton  with  a  person  who  is  suspended,  debased,  ineligible,  or  voluntary  exduded  from  participation  m  tiis 
transaction,  in  addition  to  other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  for 
cause  or  default. 

[FR  Doc.  88-25911  Filed  11-9-88;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Parts  516  and  530 

Employment  of  Homeworkers  in 
Certain  Industries;  Records  To  Be 
Kept  by  Employers 

agency:  Wage  and  Hour  Division.  ESA. 

Labor. 

action:  Final  rules. 

SUMMARY:  This  document  provides  a 
final  rule  on  restrictions  affecting  the 
employment  of  industrial  homeworkers 
in  certain  industries  under  section  11(d) 
of  the  Fair  Labor  Standards  Act  (FLSA). 
It  also  provides  a  final  rule  amending 
the  recordkeeping  requirements  imposed 
pursuant  to  section  11(c)  of  the  FLSA  for 
all  covered  employers  of  homeworkers. 
There  are  presently  six  industries  in 
which  homework  is  banned  under 
section  11(d)  of  the  FLSA  unless  special 
individual  certificates  are  obtained.  The 
six  industries  are:  Women's  apparel, 
jewelry  manufacturing,  gloves  and 
mittens,  button  and  buckle 
manufacturing,  handkerchief 
manufacturing,  and  embroideries. 
(Under  a  rule  adopted  in  1984. 
homework  is  permitted  in  the  knitted 
outerwear  industry,  provided  the 
employer  first  obtains  a  certificate  from 
the  Department  of  Labor.)  For  the 
reasons  discussed  below,  the 
Department  has  decided  that  the  current 
restrictions  should  be  modified. 

Under  the  final  rule,  the  women's 
apparel  industry  and  activities  in  the 
jewelry  industry  not  identified  herein  as 
nonhazardous  remain  subject  to  the 
same  restrictions  on  homework  as  in  the 
prior  rule.  Any  employer  who  wishes  to 
employ  homeworkers  in  the  remaining 
restricted  industries  must  first  obtain  a 
certificat?  from  the  Department 
authorizing  such  employment. 
Employers  in  the  knitted  outerwear 
industry  must  obtain  new  certificates  in 
accordance  with  this  rule.  Any  such 
employer  who  does  not  first  obtain  a 
certificate  cannot  legally  employ 
homeworkers  (other  than  those 
homeworkers  for  whom  special 
certificates  have  been  issued  under 
certain  specified  conditions)  and  is 
subject  to  the  restrictions  and  sanctions 
provided  by  the  FLSA.  Also,  a  number 
of  clarifying  changes  have  been  made  in 
the  text  of  the  final  rule. 
EFFECTIVE  DATE:  January  9. 1989.  The 
paperwork  requirements  of  this 
regulation  §5  530.102.  530.103.  530.202. 
and  516.31(c))  are  effective  January  9, 


1989,  provided  they  have  been  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended.  If  they  are  not  approved  by 
January  9, 1989.  a  notice  will  be 
published  in  the  Federal  Register 
delaying  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT 
Paula  V.  Smith,  Administrator,  Wage 
and  Hour  Division,  U.S.  Department  of 
Labor,  Room  S-3502,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210, 
(202)  523-8305.  This  is  not  a  toll-free 
number. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the 
recordkeeping  provisions  that  are 
included  in  these  rules,  including 
revisions  to  the  homeworker  handbooks, 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
The  Wage  and  Hour  Division  has 
requested  an  expedited  review  of  its 
submission  under  the  Act.  to  be 
completed  within  30  days  of  the  date  of 
publication  in  the  Federal  Register.  A 
copy  of  the  submission  is  being 
separately  pubUshed  in  the  Federal 
Register  for  the  convenience  of  the 
public. 

Public  reporting  burden  for  this 
collection  of  information,  including  the 
time  for  reviewing  instructions, 
searching  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  is  estimated  to  average, 
per  response:  (1)  Homework  application 
(§  530.102  and  .103)— V2  hour;  (2) 
piecework  measurement  documentation 
(5  530.202) — 1  hour  per  measurement 
plus  1  minute  for  fihng:  (3)  homeworker 
handbook  (5  516.31(c))— Va  hour 
completion  time  by  the  homeworker  plus 
Vi  minute  for  filing  by  the  employer. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Background 

Statutory  Provisions  and  History  of 
Homework  Regulations 

Section  11(d)  of  the  FLSA  provides 
that  the  Secretary  of  Labor  is 
"authorized  to  make  such  regulations 
and  orders  regulating,  restricting,  or 
prohibiting  industrial  homework  as  are 
necessary  or  appropriate  to  prevent  the 
circumvention  or  evasion  of  and  to 
safeguard  the  minimum  wage  rate 
prescribed  in  this  Act."  Pursuant  to  this 


authority,  the  Secretary  has  issued 
regulations,  published  as  Part  530  of 
Title  29  of  the  Code  of  Federal 
Regulations.  As  originally  issued  in  the 
1940'8.  these  regulations  restricted  the 
employment  of  industrial  homework  in 
seven  industries:  Knitted  outerwear, 
women's  apparel;  jewelry 
manufacturing:  gloves  and  mittens; 
button  and  buckle  manufacturing; 
handkerchief  manufacturing;  and 
embroideries.  Homework  in  other 
industries  has  not  been  restricted.  The 
regulations  essentially  provide  that  the 
production  of  goods  in  these  restricted 
industries  may  not  be  carried  on  by 
employees  in  or  about  a  home, 
apartment,  tenement,  or  room  in  a 
residential  establishment  except  by  a 
certified  homeworker.  Under  specified 
conditions,  an  employer  may  obtain  a 
certificate  for  employees  who  are 
unable  to  adjust  to  factory  work 
because  of  age  or  physical  or  mental 
disability  or  who  are  unable  to  leave 
home  because  their  presence  is  required 
to  care  for  an  invalid  there.  Individuals 
may  also  be  employed  as  industrial 
homeworkers  in  the  restricted  industries 
under  the  supervision  of  a  sheltered 
workshop  without  obtaining  a  certificate 
under  Part  530. 

Final  Rule  Establishing  a  Certification 
System  in  Knitted  Outerwear  Industry 
Effective  December  5.  1984 

In  1980.  in  light  of  the  fact  that  the 
homework  regulations  had  been  in  effect 
for  almost  40  years  without  substantive 
revision,  the  Department  undertook  a 
review  of  the  status  of  industrial 
homework.  The  Department  published  a 
proposal  in  the  Federal  Register  on  May 
5. 1981  (46  FR  25108)  to  remove  the 
existing  restrictions  on  homework  in  all 
seven  industries.  On  October  9, 1981, 
after  reviewing  the  entire  record,  the 
Department  issued  a  final  rule 
rescinding  the  restrictions  on  the 
employment  of  homeworkers  in  the 
knitted  outerwear  industry  only  (46  FR 
50348). 

This  rulemaking  action  was 
challenged  in  court  by  the  International 
Ladies'  Garment  Workers'  Union 
(ILGWU).  various  knitgoods 
manufacturers,  the  New  York  and 
California  State  Labor  Commissioners, 
and  others  who  sought  to  enjoin  the 
rescission.  The  United  States  District 
Court  for  the  District  of  Columbia 
upheld  the  rule.  However,  on  November 
29. 1983.  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  vacated  the 
rescission  of  the  restriction  and 
remanded  the  case  to  the  district  court 
resulting  in  the  reinstatement  of 


restrictions  in  the  knitted  outerwear 
industry  on  May  23, 1984. 

The  Court  of  Appeals  ruled  that  the 
final  rule  had  been  promulgated  in 
violation  of  the  Administrative 
Procedure  Act,  in  that  the  Department 
had  failed  to  articulate  adequately  the 
reasons  for  its  action  [ILGWU \. 
Donovan,  722  F.2d  795  (DC  Cir.  1983)). 
The  court  was  concerned  that  the 
Department  had  failed  to  consider 
alternatives  to  the  complete  lifting  of  the 
ban,  and  that  the  record  lacked  factual 
support  for  the  Department's  assertion 
that  an  effective  enforcement  program 
would  be  feasible  if  the  ban  were  lifted. 
In  this  cormection.  the  court  focused  on 
four  factors  which  arguably  rendered 
the  enforcement  of  the  minimum  wage 
for  homeworkers  difficult  or  impossible: 

1.  Difficulty  of  locating  and  identifying 
homeworkers; 

2.  Inadequate  or  nonexistent 
recordkeeping  by  employers  and 
employees; 

3.  Strain  on  departmental  resources 
required  by  excessive  investigative  time 
in  homework  cases;  and 

4.  Difficulty  in  recovering  back  wages 
when  violations  were  discovered. 

Thereafter,  the  Department  published 
a  proposal  on  March  27. 1984  (49  FR 
11786)  to  repromulgate  a  permanent  rule 
rescinding  the  restrictions  in  knitted 
outerwear,  and  solicited  comments  on 
various  alternatives  to  total  rescission. 
A  second  comment  period  was 
announced  on  June  22, 1984  (49  FR 
25641)  inviting  comments  on  the 
alternatives  to  total  rescission,  and.  in 
particular,  comments  pertaining  to 
licensing/registration  of  employers  of 
industrial  homeworkers. 

On  March  27, 1984,  the  Department 
also  promulgated  an  "emergency"  rule 
(49  FR  11792)  temporarily  rescinding  the 
restrictions  on  homework  in  knitted 
outerwear  for  120  days,  to  avoid 
potential  disruption  to  homeworkers 
while  the  new  rulemaking  was  pending. 
On  May  8, 1984,  the  District  Court  ruled 
that  the  emergency  rule  was  invalid,  and 
ordered  that  it  be  rescinded  forthwith. 

On  November  5, 1984,  a  final  rule  was 
published  in  the  Federal  Register  (49  FR 
44262)  which  permits  the  use  of 
homeworkers  in  the  knitted  outerwear 
industry,  provided  the  employer  first 
obtains  a  certificate  from  the 
Department.  Those  knitted  outerwear 
employers  who  do  not  obtain  such 
certificates  remain  subject  to  the  ban  on 
homework  and  to  the  same  restrictions 
applicable  in  the  case  of  the  other  six 
restricted  industries.  The  authority  of 
the  Department  to  promulgate  this 
regulation  was  never  challenged. 

On  August  21. 1988.  the  Department  of 
Labor  published  a  proposed  rule  which. 


if  adopted,  would  have  hfted  the 
restrictions  on  the  employment  of 
homeworkers  in  all  restricted  industries 
for  employers  who  first  obtain 
certificates  authorizing  homework  from 
the  Department.  Thus,  the  proposal 
would  have  expanded  the  certification 
program  currently  in  effect  in  the  knitted 
outerwear  industry.  The  period  for 
public  comment  on  the  proposed  rule, 
after  having  been  extended,  expired  on 
December  4. 1986. 

A  number  of  the  commenters 
indicated  their  beUef  that  the 
Depaitment  would  face  substantial 
difficulty  in  enforcing  the  FLSA  under 
the  proposal.  Specifically,  these 
commenters  argued  that  the 
enforcement  had  been  ineffective  among 
employers  of  homeworkers  in  the 
knitted  outerwear  industry  under  the 
rule  promulgated  in  1984.  The 
Department  reviewed  its  enforcement 
experience  in  knitted  outerwear  in  light 
of  the  issues  raised  in  these  comments 
and.  recognizing  the  validity  of  some  of 
the  concerns  raised,  issued  a  revised 
proposal  on  March  30. 1988,  which 
incorporated  a  number  of  provisions 
designed  to  improve  and  strengthen 
FLSA  enforcements  with  respect  to 
homeworkers.  That  notice  also  stated 
that  any  action  with  respect  to  the 
restrictions  on  homework  in  the 
women's  apparel  industry  would  be  the 
subject  of  separate  rulemaking 
proceedings.  In  addition,  those 
manufacturing  operations  in  the  jewelry 
industry  that  were  believed  to  be 
potentially  hazardous  were  not  included 
in  the  March  30, 1988,  proposal.  Thus, 
those  portions  of  the  August  21, 1986. 
proposal  relating  to  the  women's 
apparel  and  jewelry  industries  (other 
than  those  operations  identified  in  the 
revised  proposal  as  nonhazardous)  were 
specifically  withdrawn. 

Increased  Homeworker  Enforcement 
Efforts 

Since  1981,  the  Department  has 
conducted  a  concerted  compliance  effort 
to  detect  violations  of  the  FLSA  among 
homeworkers.  As  part  of  this  effort,  the 
Department  has  given  priority  to 
investigating  all  complaints  received 
involving  homework,  has  followed  up  on 
all  leads  regarding  employment  of 
homeworkers.  and  has  actively  sought 
to  ensure  that  homework  activity, 
wherever  it  occurs,  is  in  compliance 
with  the  FSLA.  Between  October  1981 
and  September  1987, 1.926  investigations 
of  employers  utilizing  homeworkers 
were  completed  as  compared  with 
approximately  75  to  80  such 
investigations  during  the  entire  previous 
six-year  period.  Of  the  1.926 
investigations  completed.  170  involved 


knitted  outerwear  employers;  573  were 
of  other  restricted  industry  employers; 
and  the  remaining  1,183  involved 
employers  in  nonrestricted  industries. 

The  Department  is  fully  committed  to 
maintaining  a  strong  and  effective  FLSA 
enforcement  program  in  industries 
utilizing  homeworkers  and  will  continue 
to  provide  a  sufficient  level  of  resources 
to  insure  the  accomplishment  of  this 
goal.  In  this  regard,  the  FY  1989  Budget 
request  submitted  to  the  Congress 
included  20  additional  full-time 
equivalent  (FTE)  positions  for 
enforcement  of  the  FLSA  among 
employers  of  homeworkers.  The 
Department  will  monitor  its  enforcement 
resource  needs  under  this  rule  and  take 
the  necessary  steps  to  ensure  that 
appropriate  resources  are  devoted  to 
this  effort. 

Interest  in  Lifting  the  Remaining 
Restrictions  on  Homework 

After  the  implementation  of  the 
certification  system  in  the  knitted 
outerwear  industry,  the  Department 
received  five  petitions  with  1.493 
signatures  requesting  further 
deregulation  of  homework,  as  well  as 
over  400  letters  from  individuals  and 
organizations  urging  that  the  remaining 
homework  restrictions  t>e  lifted.  Among 
the  reasons  for  wishing  to  work  at  home 
cited  by  employees  were:  The  desire  to 
be  at  home  to  care  for  their  children;  the 
inability  to  afford  the  costs  of  child  care, 
transportation,  clothing,  and  meals,  if 
they  had  to  work  in  a  factory;  the  lack  of 
transportation  or  the  difficulty  in 
commuting  from  their  homes  to  a 
factory;  the  desire  to  set  their  own  work 
schedules;  and  the  ability  to  engage  in 
farming  operations  or  other  pursuits 
while  working  part-time  at  home. 

Individuals  who  wrote  to  the 
Department  regarding  the  homework 
restrictions  pointed  to  the  inequity  and 
incongruity  of  the  prior  regulations 
which  permitted  the  manufacture  at 
home  of  certain  articles  of  clothing  and 
prohibited  the  manufacture  at  home  of 
other  similar  articles  of  clothing.  For 
example,  homeknitters  whose  employer 
obtained  a  certificate  could  knit 
sweaters  and  hats  at  home,  but  they 
could  not  knit  mittens.  The  extension  of 
the  certification  system  to  the  extent 
practical  and  appropriate  among  the 
remaining  restricted  industries  is 
intended  to  reduce  these  inequities. 

Except  for  the  1981  and  1984  revisions 
to  the  homework  regulations  for  the 
knitted  outerwear  industry,  these 
regulations  have  not  been  substantively 
changed  since  the  early  1940s.  The 
underlying  rationale  behind  the 
regulatory  restrictions  was  that  people 
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working  in  their  homes  in  these 
industries  would  be  more  susceptible  to 
abuse  and  federal  minimum  wage 
violations,  as  well  as  child  labor 
exploitation.  We  now  know  that  the 
Federal  (and.  in  many  cases.  State) 
prohibition  on  homework  in  these 
industries  did  not  eliminate  such 
homework.  Moreover,  in  the 
Department's  view,  the  prohibition 
against  any  homework  significantly 
increased  the  difficulty  of  locating 
homeworkers  and  ensuring  that  they 
have  been  properly  paid.  The  ban  on 
homework  reduced  an  employee's 
incentive  to  file  a  complaint  or 
cooperate  in  an  investigation  regarding 
minimum  wage  violations,  since  a 
substantiated  complaint  might  have  led 
to  a  loss  of  the  homeworker's  job. 
Unlike  the  certificate  system,  the  ban 
provided  no  alternative  basis  for 
identifying  firms  employing 
homeworkers.  Since  homeworker 
employers  operating  in  the  restricted 
industries  were  operating  in  violation  of 
the  law  simply  by  employing 
homeworkers,  these  employers  had  little 
incentive  to  comply  with  the  FLSA  wage 
provisions;  if  found  by  the  Department, 
they  could  be  compelled  to  discontinue 
their  homework  operations  regardless  of 
any  minimum  wage  or  overtime  pay 
violations. 

August  1966  Regulatory  Proposal 

The  Department  reviewed  its 
experience  with  the  certification  system 
in  the  knitted  outerwear  industry  which 
became  effective  December  5. 1984,  and 
concluded  that  such  a  system  was  more 
effective  in  ensuring  compliance  with 
the  minimum  wage  requirement  of  the 
FLSA  than  was  the  ban  on  homework. 
Accordingly,  on  August  21, 1986.  the 
Department  proposed  to  adopt  a  similar 
certification  system  in  the  remaining 
restricted  industries  (51  FR  30036).  The 
comment  period  was  subsequently 
extended  to  December  4, 1986  (51  FR 
37045  as  corrected  by  51  FR  37296).  A 
total  of  19,206  comments  were  received 
on  the  August  1986  proposal,  of  which 
8,020  argued  in  favor  of  lifting  the  ban 
on  homework  and  11,186  argued  against. 
Included  were  5,814  form  letters  and 
post  cards  opposed  to  the  proposal;  235 
form  letters  in  favor.  Not  included  in  the 
above  count  of  comments  were  7,648 
signatures  on  petitions  in  favor  of  the 
proposal  and •953  signatures  on  petitions 
opposed. 

March  1986  Regulatory  Proposal 

A  number  of  commenters  on  the 
August  1986  proposal  expressed 
concerns  about  the  Department's  ability 
to  enforce  the  FLSA  with  respect  to 
homeworkers  in  these  industries.  The 


Department  reviewed  its  enforcement 
experience  in  knitted  outerwear  in  light 
of  these  comments.  Based  on  this 
review,  and  to  address  the  concerns 
raised  in  the  comments,  the  Department 
decided  to  include  in  the  proposed  rule  a 
wider  range  of  enforcement  mechanisms 
to  improve  FLSA  compliance  among 
employers  of  homeworkers  in  the 
restricted  industries.  In  addition,  the 
Department  decided  to  propose 
revisions  to  the  homework  handbook 
and  other  recordkeeping  requirements  in 
29  CFR  Part  516.  These  revisions  to  the 
August  1986  proposal  were  made  in  a 
March  30, 1988,  proposal  (53  FR  10342. 
as  corrected  by  53  FR  11590). 

Furthermore,  with  respect  to  the 
women's  apparel  industry,  the 
Department  decided  to  continue  to 
review  the  potential  impact  of  lifting  the 
ban  on  homework  and  thus  withdrew  its 
prior  proposal  to  modify  the  existing 
homework  ban  in  that  industry  in  the 
March  1988  proposal.  The  proposal 
indicated  that  if  the  Department  decided 
at  a  later  date  to  lift  the  ban  in  women's 
apparel,  such  action  would  require 
separate  rulemaking.  With  respect  to  the 
jewelry  industry,  in  the  March  1988 
proposal,  the  Department  withdrew  its 
proposal  to  lift  the  ban  on  the 
employment  of  homeworkers  except 
with  respect  to  certain  jewelry 
manufacturing  operations  which  it 
believed  do  not  involve  safety  and 
health  hazards.  Nonhazardous 
operations  were  specifically  identified 
in  the  proposal  as  the  stringing  of  beads 
and  other  jewelry,  carding,  and 
packaging.  While  the  Department 
tentatively  identified  these  operations 
as  nonhazardous.  it  recognized  that 
there  might  be  other  such  safe 
operations.  Comment  was  invited 
identifying  any  additional  nonhazardous 
operations  (as  well  as  any  operations 
identified  as  nonhazardous  that  might  in 
fact  be  hazardous). 

In  the  March  1988  notice,  the 
Department  also  proposed  to  adopt  a 
policy  whereby  certain  employers  who 
utilize  so-called  "model  garment 
programs"  would  not  be  subject  to  any 
action  by  the  Department  simply  for 
employing  individuals  who  may  work  at 
home  at  times  under  certain  specified 
conditions. 

Pursuant  to  the  March  1988  notice,  the 
comment  period  was  reopened  to  solicit 
views  on  these  modifications  to  the 
August  1988  proposal.  Notice  was  given 
that  all  comments  received  in  response 
to  the  prior  notice  would  continue  to  be 
part  of  the  rulemaking  record.  These 
comments  were  considered  in 
preparation  of  this  fihal  rule. 


A  total  of  2.823  comments  were 
received  on  the  March  1988  proposal,  of 
which  197  argued  in  favor  of  lifting  the 
ban  on  homework  and  2,626  argued 
against.  The  vast  majority  of  the 
comments  opposed  consisted  of  one  of 
several  identical  (or  virtually  identical) 
form  letters. 

Among  the  commenters  supporting  the 
lifting  of  the  homework  ban  were  five 
State  Departments  of  Labon  American 
Farm  Biu-eau  Federation;  National 
Federation  of  Independent  Business; 
U.S.  Small  Business  Administration; 
Federal  Trade  Commission;  several 
business,  civic,  and  religious  groups;  and 
a  number  of  U.S.  Senators  and 
Representatives  and  other  public 
officials. 

Among  the  commenters  opposing  the 
hfting  of  the  homework  ban  were  the 
AFL-CIO  and  a  number  of  affiliated 
unions,  including  the  International 
Ladies'  Garment  Workers'  Union 
(ILCWU),  Service  Employees 
International  Union  (SEIU). 
Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU),  and  National 
Council  of  Field  Labor  Lodges  (NCFLL); 
five  former  Secretaries  of  Labor  and 
several  former  Wage  and  Hour  Division 
officials;  13  State  Departments  of  Labor; 
a  large  number  of  religious,  civic,  and 
community  organizations;  and  a  number 
of  U.S.  Senators  and  Representatives 
and  other  public  officials. 

Discussion  of  Issues  and  Analysis  of 
Comments 

The  Department  recognizes  the 
deeply-held  views  on  all  sides  of  this 
complex  issue.  The  strong  feelings  about 
the  employment  of  homeworkers  were 
highly  evidenced  in  the  comments,  as 
discussed  below. 

I.  Enforcement  Mechanisms  Proposed  in 
March  1988  and  Included  in  the  Final 
Rule 

As  indicated  above,  the  March  1968 
proposal  included  a  number  of 
additional  enforcement  mechanisms.  All 
of  these  have  been  incorporated  into 
this  final  rule. 

The  additional  enforcement 
mechanisms  were  developed  with  the 
expectation  that,  while  no  single 
requirement  or  remedy  is  likely  to 
ensure  compliance  with  the  FLSA.  their 
impact  would  be  cumulative,  and  the 
cumulative  impact  would  enhance 
compliance.  Among  other  things  it  was 
expected  that  experience  with  the  new 
requirements  would  educate  employers 
as  to  their  responsibilities  under  the 
FLSA.  Employers  who  understand  and 
are  willing  to  comply  with  the 
requirements  of  the  FLSA  in  the 


employment  of  homeworkers  will  be 
able  to  do  so,  and  certificates  will  l>e 
revoked  and  other  enforcement 
mechanisms  utilized,  as  appropriate, 
where  the  Department  discovers  a  lack 
of  responsibility  to  comply  with  the  Act 
Vigorous  efforts  will  simultaneously  be 
taken  to  enforce  the  continuing  ban  with 
respect  to  employers  without 
certificates. 

With  the  exception  of  one  commenter 
who  questioned  the  need  to  retain  the 
federal  ban  where  it  is  prohibited  under 
State  law,  no  criticisms  of  the 
mechanisms  were  received  from 
commenters  favoring  lifting  of  the 
restrictions.  The  main  criticism  of  the 
mechanisms  from  commenters  opposed 
to  the  proposal  was  that  they  were  not  a 
panacea  and  could  not  solve  all  of  the 
problems  of  compliance  with  the  FLSA 
with  respect  to  homeworkers.  No 
suggestions  were  made,  however,  as  to 
any  revisions  that  could  be  made  to 
alleviate  perceived  shortcomings  in 
individual  mechanisms.  Follownng  is  a 
discussion  of  each  mechanism  with  any 
significant  comments  made  on  them: 

(1)  Phase-in  of  industries.  In  order  to 
more  efficiently  utilize  available 
resources,  the  certificate  program  will 
be  phased-in  in  the  remaining  restricted 
industries  on  an  industry-by-industry 
basis.  This  will  give  the  Department  the 
time  to  implement  the  rule  in  an  orderly 
fashion  and  allow  the  Department  to 
conduct  investigations  of  the  employers 
who  apply  for  certification  promptly 
after  the  issuance  of  the  certificate, 
thereby  providing  the  necessary 
assistance  to  enable  them  to  fully 
comply  with  the  FLSA  from  the  outset 

As  set  forth  in  S  530.101.  the  phase-in 
of  the  certification  program  will  take 
place  on  a  graduated  basis,  beginning 
with  the  gloves  and  mittens  industry 
and  the  embroideries  industry, 
immediately  upon  the  effective  date  of 
the  final  rule,  and  the  permissible 
operations  in  the  jewelry  industry  and 
the  button  and  buckle  manufacturing 
and  handkerchief  manufacturing 
industries  six  months  later.  Although  the 
certification  program  is  already  in  place 
in  the  knitted  outerwear  industry,  the 
additional  requirements  set  forth  herein 
apply  upon  the  effective  date  of  this 
rule,  and  new  certificates  will  need  to  be 
obtained  in  accordance  with  the 
provisions. 

(2)  Issue  no  certificates  in  States 
prohibiting  homework.  Prior  to  the 
issuance  of  certificates  pursuant  to  this 
rule,  the  Department  will  contact  those 
States  with  statutes  which  appear  to 
prohibit  homework  in  the  federally- 
restricted  industries  in  order  to  confirm 
whether  such  homework  employment  is 
illegal  under  State  law.  The  States  will 


be  afforded  thirty  days  in  which  to 
reply.  In  accordance  with  (  530.201.  the 
Department  will  not  issue  a  certificate 
authorizing  the  employment  of 
homeworkers  where  the  Governor  (or 
authorized  representative)  has  advised 
the  Administrator  in  writing  that  the  use 
of  homeworkers  in  a  federally-restricted 
industry  conflicts  with  a  State  labor 
standards  or  health  and  safety  law.  This 
will  avoid  any  possible  confusion  for 
employers  in  such  States  and  eliminate 
any  potential  impact  on  State  agency 
enforcement  efforts. 

(3)  Regular  renewal  of  certificates. 
Section  530.101  provides  that  certificates 
issued  to  employers  of  homeworkers  in 
the  restricted  industries  will  be 
renewable  at  two-year  intervals.  Also, 
at  the  time  of  application  and  at  each 
renewal,  S  530.102  requires  employers  to 
furnish  the  Department  with  a  listing  of 
the  names,  addresses,  and  languages 
(other  than  English)  spoken  by  the 
homeworkers  that  are  currently 
employed  (if  any)  or  expected  to  be 
employed.  Thus,  the  Department  will 
have  an  additional  mechanism  for  close 
monitoring  of  certified  employers  of 
homeworkers  in  these  industries,  and  a 
system  for  distributing  information  such 
as  handbooks  and  pamphlets.  In 
addition,  this  requirement  will  assist  the 
Department  in  assigning  bilingual 
compliance  officers  to  investigations  of 
such  employers. 

The  ILGWU  was  critical  of  the 
requirement  that  homeworker  employers 
list  the  names  and  addresses  of  their 
homeworkers  when  they  apply  for  a 
certificate,  on  the  grounds  that  some 
employers  may  not  hire  homeworkers 
until  after  they  are  certified  and  if  they 
do,  they  may  fail  to  list  them  because  it 
would  expose  their  employment  in 
violation  of  the  FLSA  or  other  statutes. 

The  Department  is  aware  that  many 
employers  will  apply  for  certificates 
prior  to  the  employment  or  identification 
of  their  homeworkers,  in  which  case  the 
employers  will  not  furnish  the 
information  until  the  time  of  application 
for  renewal  of  their  certificates.  In  the 
interim,  of  course,  the  employer  is 
required  under  current  recordkeeping 
requirements  to  have  on  file  and  make 
available  to  the  Wage  and  Hour 
Division,  when  requested,  the  names 
and  addresses  of  all  employees.  This 
(together  with  any  leads  obtained)  will 
continue  to  be  Wage-Hour's  primary 
source  of  information  regarding 
homeworkers.  The  list  of  homeworkers 
provided  with  the  certificate  application 
will  simply  be  a  convenient  means 
available  for  Wage-Hour  to  contact 
directly  those  employees  and  to  learn 
about  languages  spoken  (for  handbooks 
and  investigation  scheduling).  Finally, 


the  Department  recognizes  that  if  an 
employer  decides  to  operate  in  violation 
of  labor  standards  he  or  she  is  not  likely 
to  provide  an  accurate  list  of  employees. 
Tlie  purpose  of  the  certificate  program  is 
to  facilitate  employment  of 
homeworkers  by  employers  who  wish  to 
comply  with  the  FLSA.  There  are 
enforcement  remedies  available  to  deal 
with  those  who  do  not. 

(4)  Conditions  of  certification.  To 
insure  that  employers  of  homeworkers 
are  fully  aware  of  their  regulatory  and 
statutory  obligations  in  employing 
homeworkers.  the  rule  at  §  530.103  adds 
a  requirement  to  the  process  of 
application  for  certification  that  the 
employer  provide  written  assurance  that 
all  homeworkers  will  be  employed  in 
compliance  with  the  provisions  of  ihe 
FLSA  and  all  applicable  regulations 
with  respect  to  the  payment  of  wages, 
employment  of  minors,  and 
recordkeeping.  The  employer  must 
further  assure  compliance  with  the 
requirements  of  Parts  516  and  530  with 
respect  to  maintenance  of  homeworker 
handbooks  and  calculation  of  piece 
rates,  and  encourage  all  homeworkers  to 
cooperate  with  the  Department  in  any 
investigation  that  may  be  made.  The 
final  rule  has  been  revised  to  include 
that  employers  must  assure  that  they 
will  instruct  homeworkers  to  accurately 
fill  out  homeworker  handbooks  and  that 
employers  in  jewelry  manufacturing 
must  assure  that  homeworkers  will  be 
limited  to  certain  nonhazardous 
activities. 

Several  commenters  stated  that  the 
assurances  would  have  no  effect 
because  employers  either  did  not  know 
the  requirements  of  the  law  or  did  not 
observe  the  number  of  compensable 
hours  their  employees  worked  at  home 
The  ILGWU  commented  that  proof  of  a 
false  assurance  would  be  difficult  and 
that  it  is  inconsistent  to  require 
assurance  of  compliance  with  the  law, 
implying  knowledge  of  the  law,  and  thtm 
at  the  same  time  consider  ignorance  of 
the  law  as  a  factor  in  assessment  of  civil 
money  penalties.  The  majority  ini'mbers 
of  the  House  Committee  on  Education 
and  Labor  commented  that  there  is  no 
penalty  for  knowingly  making  a  false 
assurance. 

The  Department  views  the 
requirement  of  employer  assurances  as 
primarily  a  mechanism  for  assuring  thai 
employers  are  aware  of  their  duties 
under  the  FLSA.  and  believes  that  their 
public  acknowledgement  of  their  legal 
responsibilities  will  focus  their  attention 
on  the  law's  requirements  and  have  a 
deterrent  effect  on  violations.  We  also 
anticipate  that  execution  of  the 
assurances  will  assist  the  Department  in 
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the  establishment  of  willful  or  knowing 
violations  for  purposes  of  assessment  of 
civil  money  penalties  and  collection  of 
back  wages  and  liquidated  damages  in 
litigation.  With  respect  to  the  employer's 
ignorance  of  the  law  as  a  factor  in 
setting  civil  money  penalties,  the 
Department  recognizes  that  even 
conscientious  employers  may  not  be 
familiar  with  all  the  technicalities  of  the 
FLSA.  As  to  the  comment  of  the 
Committee,  if  it  could  be  established 
that  an  employer  gave  false  assurances, 
ordinarily  his  or  her  certificate  would  be 
denied  or  revoked.  Civil  money 
penalties  are  also  available  as  a 
sanction  against  employers  whose 
incorrect  assurances  are  not  so  severe 
as  to  warrant  denial  or  revocation  of  a 
certificate.  Criminal  sanctions  for  false 
assurances  may  also  be  available  under 
18  U.S.C.  1001  in  appropriate  cases. 

(5)  Wage-Hour  investigation 
procedures.  Under  §  530.105,  any 
employer  in  a  restricted  industry  who 
requests  certification  to  employ 
homeworkers  will  be  investigated 
promptly  after  the  issuance  of  the 
certificate  by  the  Department's  Wage 
and  Hour  Division.  Where  such  an 
employer  is  found  to  be  in  violation  of 
the  FLSA,  corrects  the  violation(s)  and 
promises  future  compliance,  the  firm 
will  be  reinvestigated  to  further  assure 
that  full  FLSA  compliance  has  been 
achieved. 

(6)  Improved  homeworker  handbook. 
This  rule  contains  a  number  of 
initiatives  to  promote  the  accuracy  of 
hours  worked  records  for  all 
homeworkers  (including  those  in 
industries  in  which  homework  is  not 
restricted).  A  simplified  homeworker 
handbook  has  been  developed  to  enable 
homeworkers  to  accurately  record  daily 
and  weekly  hours  worked.  While  the 
prior  handbook  required  a  fairly 
detailed  description  of  work  done,  e.g., 
style  or  lot  number,  article  worked  on, 
operation  performed,  etc.,  with  a  single 
"hours  worked"  total  for  each  line  entry, 
the  new  handbook  gives  primary 
attention  to  accurate  recording  of  daily 
and  weekly  hours  worked  by  providing 
time  sheets  with  sufficient  space  for  a 
homeworker  to  log  in  and  out  several 
times  a  day.  The  Department  believes 
that  this  recordkeeping  tool  more  closely 
approximates  the  reality  of  the 
homework  situation  in  that  it  recognizes 
that  homeworkers  frequently  start  and 
stop  working  a  number  of  times  over  the 
course  of  a  day.  The  new  handbook 
affords  homeworkers  a  simple  means  to 
record  their  hours  as  they  work,  rather 
than  to  reconstruct  the  hours  worked  at 
the  end  of  the  day  or  week.  In  addition, 
in  contrast  to  the  prior  rule  in  29  CFR 


Part  516  which  required  that  the 
employer  personally  enter  the 
information  into  the  handbook, 
§  516.31  (c)  requires  the  employer  to 
insure  that  the  hours  worked  and  other 
information  are  accurately  entered  by 
the  homeworker. 

In  addition  to  revising  the  format  of 
the  homeworker  handbook,  the 
Department  has  revised  the  instructions 
for  filling  out  the  handbook  and  has 
included  a  brief  explanation  of  what 
constitutes  "hours  worked"  under  the 
FLSA.  The  new  homeworker  handbook 
will  be  published  in  several  foreign 
languages,  which  is  expected  to  reduce 
enforcement  problems  associated  with 
language  barriers.  Presently,  the 
Department  is  making  arrangements  to 
translate  the  handbook  into  Spanish, 
Chinese,  Korean,  Vietnamese, 
Cambodian  and  Laotian. 

Under  the  revised  homework 
recordkeeping  regulations,  employers 
are  required  to  insure  that  the 
homeworker  handbooks  are  completed 
accurately  and  in  a  timely  fashion.  In 
this  regard,  §  516.31  requires  employers 
to  sign  a  statement  in  each  homeworker 
handbook  that  the  homeworker  was 
instructed  to  accurately  record  all  of  the 
required  information  regarding  such 
homeworker's  employment,  and  that,  to 
the  best  of  his  or  her  knowledge  and 
belief,  the  information  was  recorded 
accurately.  The  Department  believes 
that  the  signing  of  a  statement  attesting 
to  the  validity  of  the  information  in  the 
handbook  will  encourage  the 
maintenance  of  accurate  records. 

In  addition,  a  number  of  clarifying 
changes  have  been  made  to  the 
homework  recordkeeping  rules  in 
§  516.31 

Several  conunenters  stated  two 
reasons  why  improved  handbooks 
would  not  result  in  more  accurate 
records  of  hours  worked  by 
homeworkers.  They  contend  that 
homeworkers,  like  other  workers,  find  it 
inconvenient  to  write  down  every  time 
they  start  and  stop  working,  particularly 
at  home  with  frequent  interruptions;  and 
even  if  they  are  willing  to  keep  accurate 
records,  fear  of  retaliation  from  their 
employers  makes  it  unlikely  that  they 
will  turn  in  records  requiring  their 
employers  to  pay  more  wages. 

The  Department  does  not  dispute  the 
inconvenience  of  accurate 
recordkeeping  in  the  home.  This  is  true, 
however,  not  only  in  the  home  but  also 
with  respect  to  virtually  every  job  where 
employees  work  by  themselves  without 
supervision.  It  has  been  the 
Department's  experience  that 
homeworkers  did  not  understand  the 
handbooks  used  previously,  particularly 


the  need  to  record  all  hours  worked.  The 
explanation  in  the  handbook  of  how  to 
record  "hours  worked"  in  the  homework 
setting  will  greatly  alleviate  this 
problem.  Accurate  records  will  also  be 
facilitated  by  the  log  in — log  out  format 
and  the  instructions  will  provide  that  the 
records  be  kept  as  the  day  progresses, 
rather  than  reconstructed  at  a  later 
time — the  most  difficult  problem  with 
recordkeeping  by  unsupervised 
employees.  Furthermore,  the  instructions 
will  advise  that  short  rest  breaks  (less 
than  20  minutes]  are  hours  worked  and 
such  breaks  need  not  be  recorded. 

With  regard  to  fear  of  retaliation,  it  is 
anticipated  that  education  of  employers 
and  employees  concerning  the 
consequences  of  inaccurate  records,  i.e.. 
that  the  employer  will  not  be  permitted 
to  employ  any  homeworkers,  will 
encourage  accurate  recordkeeping.  It 
has  been  our  experience  with  certified 
knitted  outerwear  employers  of 
homeworkers  that  most  come  into 
compliance  or  substantial  compliance 
with  the  recordkeeping  requirements 
affter  an  initial  investigation  and 
explanation  of  the  requirements  by 
Wage-Hour  compliance  officers. 
Furthermore,  employers  will  be  required 
to  submit  a  written  assurance  that  the 
homeworkers  were  instructed  to 
accurately  record  the  required 
information,  and  to  sign  a  statement  in 
each  handbook  that  to  the  best  of  the 
employer's  knowledge,  the  entries  in  the 
handbook  are  accurate. 

(7)  Piece  rates — worA  measurement. 
Experience  in  enforcement  of  the  FLSA 
with  respect  to  homeworkers  has  shown 
that  many  homeworkers  do  not  earn 
sufficient  amounts  at  piece  rates  to  meet 
the  minimum  wage.  One  apparent 
reason  is  that  employers  have  often  not 
set  their  piece  rates  high  enough  to 
insure  that  all  the  homeworkers  will  be 
paid  at  least  the  required  hourly 
minimum  wage.  Consequently,  as  a 
condition  for  obtaining  a  certificate, 
employers  who  wish  to  pay  piece  rates 
(as  opposed  to  hourly  rates)  to  their 
homeworkers  are  required  under 
§  530.202  to  establish  the  piece  rates  for 
the  different  types  of  items  produced 
using  stop  watch  time  studies  or  other 
work  measurement  methods. 

The  ILGWU  commented  that  it  is 
inconsistent  to  admit  that  the 
Department's  compliance  officers  had 
difficulties  performing  time  studies 
while  at  the  same  time  expecting 
employers  to  perform  them  properly. 
They  argued  that  the  reasons  for  the 
deficiencies  in  the  Department's  time 
studies  likewise  would  apply  to  those 
performed  by  employers. 


The  Department  recognizes  that  piece 
rates  established  by  employer  time 
studies  will  not  provide  a  measurement 
of  hours  worked  by  employees.  The 
requirement  that  employers  set  piece 
rates  through  time  studies  or  other  work 
measurement  methods  is  intended  to 
help  ensure  that  employers  use  a 
rational  basis  for  setting  piece  rates.  A 
review  of  the  time  studies  will  also 
assist  compliance  officers  in  identifying 
employers  whose  practices  must  be 
closely  examined  to  ensure  compliance 
with  the  Act.  For  example,  if  the  piece 
rate  is  set  to  yield  earnings  only  slightly 
above  the  minimum  wage,  violations  are 
likely  with  regard  to  less  skilled 
employees.  Finally,  the  regulation 
emphasizes  that  each  worker  must 
always  earn  at  least  the  minimum  wage 
for  all  hours  worked,  even  if  paid  at 
piece  rates. 

(8j  Denial  or  revocation  of  a 
homework  certificate.  Upon  finding 
violations  of  the  FLSA.  the  Department 
has  authority  under  sections  16(c)  and 
17  of  the  Act  to  seek  back  wages  and 
injunctive  relief  through  court  action. 
The  Administrator  also  has  the 
authority,  codified  in  section  11(d)  of  the 
Act.  to  ban  homework  if  that  is 
necessary  to  insure  that  homeworkers 
are  not  employed  in  violation  of  the 
minimum  wage  requirements  of  the  Act. 
Instead  of  a  total  ban  on  homework, 
under  this  rule,  the  administrator  will 
allow  homework  in  four  of  the  six 
remaining  restricted  industries  and  to  a 
limited  extent  in  a  fifth  (jewelry),  upon 
the  condition  that  the  employer  obtain  a 
certificate  and  comply  with  the 
requirements  of  these  regulations.  In  this 
regard,  another  means  to  obtain 
compliance  with  the  FLSA  is  the  denial 
or  revocation  of  a  homework  certificate 
upon  a  determination  by  the 
Administrator  of  the  failure  of  the 
applicant  or  certificate  holder  to  comply 
with  the  FLSA.  the  regulations,  and  the 
assurances  the  applicant  makes  as  a 
condition  of  obtaining  a  certificate. 
Since  certificate  holders  have  made 
certain  assurances  as  a  condition  of 
obtaining  a  certificate,  revocation  of  the 
certificate  is  appropriate  when  the 
certificate  holder  does  not  comply  with 
{     these  assurances.  Depending  on  the 
circumstances,  as  described  in  the 
Eegulations.  a  certificate  may  be  denied 
or  revoked  for  a  period  of  one  to  three 
years. 

Several  comments  stated  that  the 
specific  new  criteria  for  denying  or 
revoking  a  certificate  will  not  promote 
the  desired  effect  of  increasing  FLSA 
compliance  because  the  Department  has 
never  fully  utilized  the  remedies  it  has 
always  had  to  achieve  comphance:  Back 


wage  suites,  injunction  siuts  against  the 
employment  of  homeworkers  and  denial 
of  certificates  in  the  knitted  outerwear 
industry.  The  ELGWU  commented  that 
revocation  of  a  certificate  is  less  likely 
to  occur  under  these  specific  standards 
than  under  the  prior  discretionary 
provisions  for  denial  or  revocation  of  a 
certificate.  Several  comments  stated,  on 
the  other  hand,  that  the  discretion 
granted  the  Administrator  not  to  revoke 
or  deny  a  certificate  under  certain 
circumstances  where  FLSA  compliance 
is  assured  means  that  the  denial  or 
revocation  standards  in  the  proposal  are 
not  truly  mandatory. 

The  Department  believes  that,  given 
the  relatively  small  number  of 
approximately  50  certified  knitted 
outerwear  employers  in  actual 
operation,  the  amount  of  activity  in 
denial  or  revocation  of  certificates  and 
in  litigation  is  not  inconsistent  with 
normal  enforcement  efforts.  With  regard 
to  the  criteria  themselves,  the 
Department  believes  that  enforcement 
of  the  Act  will  be  best  achieved  by 
creation  of  specific  standards  of 
revocation  and  denial.  We  anticipate 
that  the  establishment  of  mandatory 
standards  for  revocation  will  be  a 
significant  deterrent  against  violations. 
The  ILGWU  comment  that  revocation  is 
less  likely  than  under  the  prior 
discretionary  standard  overlooks  the 
fact  that  the  rule  maintains  general 
discretionary  authority  in  the 
administrator  to  deny  or  revoke  a 
certificate  if  employment  of 
homeworkers  under  that  certificate  is 
likely  to  result  in  violation  of  the  FLSA. 
This  provision  may  be  utilized  to  deny 
or  revoke  a  certificate  in  appropriate 
circumstances  not  otherwise  subject  to 
one  of  the  specific  denial  or  revocation 
standards. 

With  regard  to  the  administrator's 
discretion  not  to  revoke  or  deny  a 
certificate  where  the  otherwise 
mandatory  criteria  have  been  met.  the 
circumstances  in  which  such  discretion 
can  be  exercised  are  very  narrowly 
circumscribed.  It  is  necessary  that  the 
employer  not  know  or  have  reason  to 
know  of  the  violations,  despite  the 
exercise  of  due  care,  that  all  back  wages 
and  civil  money  penalties  be  paid,  and 
that  steps  have  been  taken  to  prevent 
recurrence.  In  our  judgement,  the 
purposes  of  the  FLSA  and  the  certificate 
program  are  not  served  by  denying  or 
revoking  certificates  in  such 
circumstances.  The  Department  expects, 
however,  that  the  cases  satisfying  the 
criteria  necessary  for  application  of  the 
Administrator's  discretion  will  be 
infrequent. 


Finally,  the  ILGWU  commented  that 
the  provision  requiring  denial  or 
revocation  of  certificates  -vvhere  an 
employer  has  discriminated  agaiiut 
homeworkers  for  engaging  in  protected 
activity  designed  to  enforce  their  rights 
under  the  FLSA  was  unnecessary 
because  homeworkers  don't  file 
complaints  with  the  Department, 
because  section  15(a)(3)  of  the  FLSA 
already  protects  employees  from 
discrimination,  and  because  it  is  difficult 
to  prove  discrimination. 

In  the  Department's  view,  providing 
protection  to  employees  who  seek  to 
enforce  their  rights  is  essential  to 
effective  administration  of  the  Act. 
Although  such  protection  is  provided 
already  in  section  15(a)(3)  of  the  Act. 
including  it  in  these  regulations 
underscores  its  importance,  and  may 
also  provide  an  additional  deterrent  to 
employers  and  alleviate  some 
employees'  fear  of  retailiation. 

A  revision  has  been  made  to 
§  530.205(g)  to  make  it  clear  that  if  an 
employer  fails  to  maintain  the  names 
and  addresses  of  employees,  this  would 
be  a  serious  recordkeeping  violations 
and  grounds  for  revocation  or  denial  of 
a  certificate. 

(9)  Civil  money  penalties.  Section 
530.301  establishes  a  system  of  civil 
money  penalties  to  be  assessed  against 
apphcants  and  certificate  holders  for 
any  violation  of  the  FLSA  related  to 
homework  (except  child  labor)  or  for 
any  violation  of  the  homeworker 
regulations  or  the  assurances  made 
thereunder.  (Part  579  of  this  chapter, 
issued  pursuant  to  section  12  of  the 
FLSA  provides  a  separate  system  of 
civil  money  penalties  for  child  labor 
violations.)  In  setting  the  amount  of  any 
penalty  assessed  under  this  rule,  the 
Administrator  will  take  into 
consideration  the  number  of 
homeworkers  affected,  the  history  of 
prior  violations,  whether  a  violation  was 
intentional  or  knowing,  whether  a 
violation  was  substantial  (but  not  so 
serious  as  to  warrant  revocation  of  a 
certificate)  or  minor  in  nature,  and  any 
mitigating  or  extenuating  circumstances. 
A  schedule  is  prescribed  in  the  rule  for 
computation  of  such  penalties,  up  to 
$500  per  affected  homeworker. 
Procedures  for  assessment  and 
administrative  hearings  are  also 
included  in  the  rule. 

Authority  for  imposition  of  civil 
money  penalties  may  be  found  in 
section  11(d)  of  the  Act.  enacted  in  1949. 
which  authorizes  the  Secretary  to  make 
"such  regulations  and  orders  regulating, 
restricting,  or  prohibiting  industrial 
homework  as  are  necessary  or 
appropriate  to  prevent  the 
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ciicuravention  or  evasion  of  and  to 

safeguard  the  minimum  wage  rate 
prescribed  in  the  Act"  (emphasis 
added).  Even  before  this  provision  was 
added  to  the  Act  the  Supreme  Court 
upheld,  m  Gemsco  v.  Walling.  324  U.S. 
244  (1945).  the  Wage-Hour 
Administrator's  authority  to  prohibit, 
outright,  the  practice  of  industrial 
homework,  where  the  statute  authorized 
the  prescription  in  industry  wage  orders 
of  "such  terms  and  conditions  as  the 
Administrator  finds  necessary  *  *  *  to 
safeguard  the  minimum  wage  rates 

By  the  same  rationale,  section  llCd) 
authorizes  the  Secretary  to  impose 
remedies  short  of  outright  prohibition, 
namely  civil  money  penalties  where 
this  is  a  reasonable  alternative  to 
prohibition,  and  reasonably  necessary 
or  appropriate  to  safeguard  payment  of 
the  minimum  wage  to  homeworkers^ 
(See  also  fanik  Paving  &  Construction, 
Inc.  v.  Brock,  828  Y2d  84  (2nd  Cir.  1987} 
wherein  it  was  held  that  the  Secretary  is 
authorized  to  debar  contractors  under 
the  Contract  Work  Hours  and  Safety 
Standards  Act.  pursuant  to  statutory 
authority  "to  prescribe  appropriate 
standards,  regulations,  and  procedures 
*  *  *  with  respect  to  comf^nce  with 
the  enforcement  of  such  labor 
standards,  as  he  deems  desirable." 
following  Steaart  &  Bro.  v.  Bowles,  32Z 
U.S.  398  (1944J.}  As  in  Gemsco,  the 
Secretary**  utilization  of  a  specially 
tailored  remedy  pursuant  to  this  rule  is 
necessitated  by  tie  special  enfoccement 
problems  posed  by  industrial 
homework,  where  these  problems 
cannot  be  readily  resolved  by  the  use  of 
more  routine  back  wage  or  injunctive 
remecfies.  yet  the  violations  are  not 
deemed  to  warrant  revocation  of  the 
certificate. 

The  Department  views  the  civil  money 
penalty  provisions  oi  tkis  rule  as  an 
important  enfovGeiaeni  tool  to  encourage 
employers  of  hoBieworkers  to  pay  not 
less  than  the  minimum  wage  and 
oveitime  pay  as  required  by  the  Act 
and  to  keep  proper  records  as  reqoired 
by  the  regiilatieKis.  This  device  will  be 
used  in  those  »«t«tai«f**  when  revocation 
of  a  certificate  seems  inappropriate  or 
unduly  harsh  under  the  circranstances  of 
the  violations. 

The  civil  money  penalty  system 
permits  the  imposition  oi  relatively 
moderate  adn^istrative  remedies  for 
violations  of  recordkeefung 
requirements  and  for  operating  without 
certiScates  in  ntna lions  where 
substantial  back  wages  are  not  found  to 
be  due  homeworkers.  Full  due  process 
will  be  afforded  to  employers  through 


prescribed  administrative  appeal 
procedures  as  discussed  below. 

A  former  Wage  and  Hour  official 
stated  that  such  penalties  were  tried 
unsuccessfully  in  the  migrant  farm  labor 
area,  but  that  employers  just 
disappeared  rather  than  face 
enforcement  of  the  penahies. 

The  Department  views  migrant  farm 
labor  employment  conditions.  generaOy 
involving  transient  farm  labor 
contractors,  as  providing  no  valid 
comparison  with  homework 
employment  by  certified  employers.  In 
the  event  an  employer  with  a 
homeworker  certificate  fails  to  pay  a 
civil  money  penalty,  this  final  rule 
requires  revoking  the  certificate.  The 
Department  views  civil  money  penalties 
as  an  intermediate  remedy  for  those 
violations  of  the  FLSA  which  are  not  so 
severe  as  to  reffuirc  revocation  of  a 
certificate,  hi  the  enfbrcemeni  of  the 
FLSA,  the  Department  has  had 
experience  with  many  types  of 
employers  who  disappear,  seek  relief 
under  the  bankruptcy  laws  to  avoid  the 
payment  of  back  wages,  or  refuse 
compliance  with  the  Act. 

(10^  Adnrrnistratrve  procedures.  The 
final  rule  in  Subpart  E.  5§  5».4OT 
through  530.414,  provides  an 
administrative  process  for  review  of  a 
determination  to  deny  or  revoke  a 
homework  certificate  and  for  review  of 
a  decision  to  assess  a  civil  money 
penalty.  The  procedures  inckide  a  right 
to  a  hearing  before  an  Administrative 
Law  Judge  and  an  appeeii  of  the  Podge's 
decision  to  the  Secretary. 

Special  procednres  are  included  at 
§  530.411  for  an  expedited  proceeding 
when  a  hearing  has  been  requested 
following  a  determination  to  revoke  a 
certificate  on  an  emergency  basis,  hi  the 
case  of  a  request  for  such  a  hearing, 
special  time  hmits  are  provided  for  the 
Administrative  Law  Jodge  to  hoW  a 
hearing  and  issue  a  decision,  and  for  the 
Secretary  to  issue  a  final  decision. 

The  final  rule  at  J  530.410  nhw 
provides  an  informal  prirrednre  before 
the  Administrator  in  Irea  of  a  formal 
hearing  before  an  Admtnistrstive  Law 
Judge.  This  procedure  is  to  be  need 
when  an  applicant  or  certificate  holder 
does  not  contest  the  factual  findings  of 
the  Administrator  and  waives  a  formal 
hearing. 

The  House  Committee  on  Education 
and  Labor  argued  that  it  is  inconsistent 
for  the  Department  to  create  expedited 
procedures  in  this  proposed  and  at  the 
same  time  to  be  on  record  as  opposed  to 
the  time  frames  for  administrative 
proceedings  in  the  Committee's  bill  to 
amend  the  Davis-Bacon  Act,  H.R.  2216. 


There  are  significant  diSerences 
between  the  expedited  admini&trattve 
procedures  in  §  53a411  and  those 
contemplated  by  the  legislation.  The 
Department  anticipates  that  the  number 
of  administrative  hearings  and  appeals 
resulting  from  the  Committee's  Davis- 
Bacon  bill  would  be  far  peater  than  the 
number  of  cases  subject  to  the 
administrative  procedures  of  this  rule. 
Expedited  procedures  for  routine  Davis- 
Bacon  cases  would  place  a  great  burden 
on  the  resources  of  the  Department,  at 
the  expense  of  other  cases,  whereas  the 
expedited  procedures  of  this  rule  are  not 
expected  to  be  invoked  frequently. 
Unlike  the  Davis-Bacon  biH.  the 
expedited  procedures  in  these 
regulations  are  not  invoked  for  routine 
cases,  but  only  in  emergencies  where 
the  Administrator  determines  that 
immediate  revocation  is  necessary  to 
safeguard  the  pasrment  of  minimum 
wages  to  homeworkers. 

(11)  Banding  or  security  payments. 
Section  530.1OI  authorizes  the 
Administrator  to  requite  employers  to 
furnish  a  bond  or  cash  seciu-ity  payment 
as  a  condition  for  issuance  or  renewal  of 
a  certificate.  Such  bond  will  be 
compulsory  prior  to  issuance  or  renewal 
of  a  certificate  in  the  case  of  any 
employer  whose  application  for  a 
certificate  has  previoBsly  been  denied, 
or  whose  certificate  has  previously  been 
revoked.  Such  bond  or  cash  payment 
will  be  in  an  amount  up  to  $2500  for 
each  homeworker  to  be  employed  under 
a  certificate,  and  will  be  subject  to 
payment  or  forfeiture  in  the  event  the 
employer  feils  to  pay  aay  minimum 
wages  or  overtime  pay  due 
homeworkers.  The  Administrafor  win 
disburse  any  sums  thus  paid  or  forfeited 
to  affected  homeworkers  in  accordance 
with  the  procedures  set  forth  in  section 
16(c)  of  the  FLSA. 

The  Department  considers  a  bonding 
or  security  requirement  to  be  a 
significant  enforcement  tool  which  wiff 
not  only  provide  a  strong  incentive  for 
employers  to  pay  homeworkers  the 
minimum  wage  and  overtime  pay 
required  by  the  FLSA,  but  also  assuitt 
that  in  the  event  of  nonpayment,  funds 
will  be  available  to  satisfy  the 
employer's  back  wage  obligations. 

In  order  to  avoid  unnecessary  burdens 
on  law-abiding  envployers.  bonding  wiM 
not  be  imposed  as  a  routine 
requirement,  but  only  in  instances 
where  it  is  questionable,  based  on 
Wage-Hour  experience  with  the 
employers  from  past  or  current 
investigations,  whether  they  will  comply 
with  their  legal  obhgations.  or  whether 
money  will  be  available  to  compensate 
homeworkers  if  violations  orrur. 


Bonding  will  be  imposed,  for  example,  in 
cases  where  an  employer  in  the  past  has 
needed  an  installment  plan  to  pay  the 
back  wages  due.  In  such  cases,  however, 
the  Administrator  may  relieve  the 
employer  fix^m  the  bonding  obligation 
and  refund  any  amounts  held  as  security 
where  it  is  subsequently  determined  that 
the  employer  is  in  compliance  with  the 
law  and  the  Administrator  is  satisfied 
that  the  employer  will  be  financially 
able  to  remedy  any  back  wage 
violations  which  may  occur. 

The  ILGWU  commented  that  these 
requirements  are  not  necessary  because 
the  Department  can  deny  or  revoke  a 
certificate  for  an  employer's  failure  to 
comply  with  the  FLSA.  The  ILGWU  also 
believes  that  bonding  of  employers  is 
unlikely  to  be  very  useful  or  occur  very 
often  because  of  the  difficulty  in  making 
the  necessary  findings  concerning  the 
ability  of  the  employer  to  meet  its 
obligations  under  the  Act. 

Under  the  regulatory  scheme,  not  all 
first-time  wage  violations  are 
necessarily  so  serious  as  to  require 
revocation  of  a  certificate,  but  the 
circumstances  of  those  violations  or  the 
employer's  ability  to  pay  may  lead  to  a 
conclusion  that  a  bond  is  necessary  for 
protection  of  the  employees'  wages. 
Furthermore,  where  a  certificate  has 
been  previously  denied  or  revoked,  a 
bond  will  generally  be  a  prerequisite  to 
obtaining  a  certificate  and  additional 
findings  would  not  be  necessary. 

n.  Homework  in  the  women's  apparel 
industry. 

Many  comments  were  received  on  the 
August  1986  proposal  opposing  the 
lifting  of  the  ban  on  homework  in  the 
women's  apparel  industry.  The 
Department  indicated  in  the  March  1988 
notice  that  it  is  still  carefully  reviewing 
all  of  the  comments  submitted  on  this 
issue.  Accordingly,  the  August  1986 
proposal  to  lift  the  ban  in  the  women's 
apparel  industry  was  withdrawn.  Should 
the  Department  decide  to  take  further 
action  with  respect  to  this  industry,  the 
March  1988  notice  staled  that  separate 
rulemaking  would  be  undertaken.  Thus, 
the  final  rule  has  no  effect  on  the  current 
restrictions  on  the  employment  of 
homeworkers  in  the  women's  apparel 
industry. 

Ill  Freedom  of  choice. 

The  Department  received  a  great 
many  comments  from  individuals  who 
expressed  a  strong  belief  that  the 
freedom  to  work  at  home  is  a  basic  right 
and  explained  their  reasons  for  wanting 
to  work  at  home:  A  homworker  is  free 
from  direct  supervision;  work  schedules 
can  be  adjusted  to  fit  individual 
circumstances;  and  a  homeworker  can 


work  at  his  or  her  own  pace  anc  time, 
resulting  in  a  more  satisfied  person  and 
a  product  of  better  quality.  Several 
commenters  mentioned  that  homework 
provided  freedom  from  the  noise  and 
crowded  conditions  of  a  factory.  Others 
claimed  that  the  homework  ban  was 
unconstitutional  in  that  it  limited  their 
"pursuit  of  happiness."  A  number  of 
commenters  acknowledged  that  there 
are  benefits  to  working  outside  the 
home,  but  that  the  independence  and 
flexibility  of  working  at  home  outweigh 
any  loss  of  these  benefits. 

In  the  Department's  view,  it  is 
desirable  for  individuals  to  have  the 
greatest  freedom  possible  in  selecting 
employment.  Thus,  the  Department  feels 
that  it  is  appropriate  to  provide 
employers  and  employees  the 
opportunity  to  arrange  for  individuals  to 
work  out  of  their  homes,  provided  that 
the  Department  is  able  to  effectively 
enforce  the  provisions  of  the  FLSA  and 
that  the  workers  are  paid  in  compliance 
with  the  Act. 

IV.  Impact  on  rural  areas 

Many  commenters  submitted  views  on 
the  benefits  of  homework  in  rural  areas. 
Some  of  the  reasons  cited  by  these 
commenters  for  lifting  the  ban  were: 

1.  The  agricultural  economy  is 
depressed  and  jobs  are  scarce; 

2.  Mass  transportation  is  nonexistent; 

3.  Travel,  especially  in  winter  over 
rough  roads,  is  difficult; 

4.  The  distance  from  home  to 
workplace  is  often  considerable,  thus 
making  employment  outside  the  home 
difficult  and  expensive; 

5.  Day  care  facilities  are  few  and  far 
between  and  are  expensive  where 
available; 

6.  Farm  wives  need  to  be  available  for 
farming  activities  during  the  busy  parts 
of  the  year;  and 

7.  The  need  for  flexibility  to  perform 
farm  chores  at  certain  times  is  required 
every  day. 

Several  commenters  noted  that 
income  derived  from  homework  made 
the  diffence  between  holding  on  to  a 
family  farm  or  having  it  go  under. 

The  Department  agrees  that 
homework  may  be  the  most  viable  type 
of  employment  for  certain  individuals, 
and  that  this  is  a  valid  reason  for 
removing  the  restrictions  on  homework 
provided  such  individuals  will  be  paid 
in  compliance  with  the  FLSA. 

V.  Impact  on  local  and  national 
economies 

Many  commenters  argued  that  the  ban 
has  denied  homeworkers  opportunities 
to  earn  a  living  and  thereby  caused 
substantial  personal  hardships.  They 
also  stated  that  the  prior  rule  impacted 


adversely  on  unemployment  and 
productivity  in  the  restricted  industries 
at  a  time  when  imports  are  eroding 
traditional  manufacturing  bases.  Some 
noted  that  the  1986  White  House 
Conference  on  Small  Business  strongly 
recommended  the  repeal  of  the 
regulations  restricting  homework.  Lifting 
the  restrictions,  many  argued,  would 
encourage  the  expansion  of  job 
opportunities,  permit  businesses  to  find 
ways  to  reduce  costs,  provide  additional 
tax  revenues  for  Federal,  State  and  local 
governments,  and  place  the  United 
States  in  a  more  competitive  position  in 
the  global  economy. 

While  the  Department  agrees  with  the 
thrust  of  these  comments,  no  reliable 
data  are  available  to  confirm  any 
conclusions  about  the  impact  of  ttie 
homework  restrictions  on  employment 
opportunities  or  their  economic  effect  on 
businesses  in  the  restricted  industries. 
Consequently,  the  Department's 
decisions  in  this  rulemaking  were  not 
based  on  any  consideratiopn  of  the.net 
impact  of  the  rule  on  employment 
opportunities. 

Conversely,  many  clothing  and  textile 
manufacturers,  associations  of 
manufacturers,  the  ILGWU,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  and  others  argued  that 
traditional  manufacturers  cannot 
compete  with  employers  who  use 
homeworkers.  A  number  argued  that 
factories  cannot  compete  with 
manufacturers  who  use  homemakers 
because  the  costs  associated  with 
operating  a  factory  are  much  greater, 
that  lifting  the  homework  restrictions 
would  cause  factories  to  close,  and  that 
responsible  employers  would  have  to 
move  jobs  to  employees'  homes  in  order 
to  compete.  They  also  argued  that  the 
Department  had  not  considered  the 
impact  of  the  proposal  on  employees  in 
factories.  A  number  of  associations  of 
manufacturers  stated  that  these 
industries  are  dying  out  as  a  result  of 
foreign  competition.  One  manufacturers' 
association  pointed  to  the  consequences 
of  unfair  foreign  competition  on  these 
industries  and  argued  that  the  proposal 
would  eliminate  protections  that  now 
exist  against  unfair  competition  at  home. 
Some  argued  that  the  proposal  would 
not  produce  any  growth  of  employment 
opportunities,  and  that  any  gain  in 
homeworker  employment  would  be 
offset  by  losses  in  factory  employment. 

Several  State  Departments  of  Labor 
argued  that  the  Department  had  not 
considered  the  impact  on  manufacturers 
in  States  that  ban  homework  who  will 
be  forced  to  compete  with  homeworker 
employers  in  other  States  and  stated 
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that  the  proposal  would  undermine  their 
own  State  enforcement  efforts. 

The  Department  recognizes  that 
factory  manufacturers  may  pay  wages 
and  provide  benefits  to  their  employers 
in  excess  of  those  required  by  the  FLSA. 
However,  the  FLSA  provides  the 
authority  to  restrict  homework  only  to 
the  extent  necessary  to  safeguard  the 
minimum  wage.  Many  of  the  concerns 
about  "unfair  competition"  with 
homeworker  employers  relate  to  higher 
operating  costs  for  employers  of  factory 
workers.  Provided  the  homeworkers  are 
paid  at  least  minimum  wage  and 
required  overtime  pay,  the  objections 
raised  in  the  comments  concerning 
"unfair  competition"  are  not  FLSA 
matters  and,  therefore,  are  not  pertinent 
to  these  regulations.  Finally,  all  other  -^ 
industries,  other  than  the  few  resBicVed 
industries,  have  always  been  permitted 
to  use  homeworkers  and  such 
allegations  have  not  heep^ard  bom, 
these  other  industries. '  — ^ 

In  the  Department's  view,  the  ban  on 
homework  has  been  only  partially 
effective  and,  thus,  factory 
manufacturers  have  already  been 
competing  to  some  extent  with 
employers  of  homeworkers  in  the 
restricted  industries  just  as  they  have 
been  competing  in  (be  non-restricted 
industries.  Furthermore,  homeworker 
employers  in  the  restricted  industries 
have  had  litde  incentive  to  comply  with 
the  FLSA  minimum  wage  and  overtime 
requirements,  since  their  operations 
have  been  illegal  under  the  Ad  Under 
the  ban  it  hsis  been  extremely  difficult 
for  the  Department  to  locate  and 
identify  homeworkers  or  to  obtain  their 
cooperation  in  investigations.  This 
problem  should  be  ameliorated  raider  a 
certification  system.  Through  the 
Department's  efforts  to  ensure  that 
homeworkers  legally  employed  by 
certified  employers  are  paid  legal  wages 
and  vigorous  enforcement  of  the  FLSA 
with  respect  to  employers  operating 
without  certificates,  the  competitive 
position  of  factory  employers  should  not 
be  substantially  impacted  and  may 
improve  under  the  certification  process. 

This  regulation  will  have  no  effect  on 
any  existing  State  restrictions  on 
homework.  Thus,  under  §  530.201. 
homework  in  these  industries  will 
continue  to  be  prohibited  under  this  rule 
in  those  Slates  where,  and  to  the  extent 
that.  State  officials  advise  the 
Department  that  homework  is  restricted 
by  State  laws  and  rules.  The  fact  that 
such  State  restrictions  may  work  to  the 
disadvantage  of  local  factory 
manufacturers  in  competition  with  those 
in  States  who  might  utilize  homeworkers 


in  compliance  with  the  FLSA  is  not  an 
FLSA  issue. 

VL  Need  for  homework  restrictions 

Many  commenters  in  favor  of  the 
proposed  argued  that  while  the 
regulations  restricting  homework  might 
have  been  necessary  when  they  were 
promulgated  in  the  1940' s,  the 
restrictions  are  obsolete  and  contrary  to 
the  needs  of  today's  workers.  As 
discussed  above,  some  of  these 
commenters  pointed  out  inconsistencies 
in  the  prior  rule,  in  that  homework  was 
prohibited  in  some  industries  but  not 
others. 

The  Department  appreciates  the 
difficulty  the  public  has  in 
understanding  why  restrictions  on  the 
use  of  homeworkers  should  apply  in 
certain  industries,  but  not  others.  After 
the  enactment  of  the  FLSA,  homework 

certain  industries  was  believed  by  the 
^ — Department  to  be  a  threat  to 

maintaining  labor  standards.  A  series  of 
public  hearings  extending  from  1941 
through  1943  was  held  for  seven 
industries  in  which  homework  was  most 
prevalent  and  in  which  FLSA  violations 
were  believed  to  be  a  serious  problem. 
As  a  result  of  these  hearings, 
restrictions  on  the  employment  of 
homeworkers  m  the  seven  industries 
(including  knitted  outerwear)  were 
established  by  regulabon. 

Today,  with  the  growth  of  homework 
in  other  industries  (such  as 
telemarketing  and  word  processing),  the 
application  of  such  restrictions  to  only  a 
few  specific  industries  is  easily 
perceived  as  an  anomaly  which  is  hard 
to  understand  without  the  historical 
background  and  the  appreciation  that 
the  prior  rules  remained  essentially 
unchanged  for  over  forty  years. 

Commenters  opposed  to  the  proposal 
pointed  to  the  impediments  to  achieving 
FLSA  cooif^iance  with  respect  to 
homeworker  in  these  industries  that 
were  idrntified  by  the  Administrator  m 
the  1940' 3,  and  argued  that  nothing  had 
changed  over  the  years  to  diminish 
these  impediments.  Many  commenters 
argued  that  certificatk>n  of 
homeworkers  employers  would  not 
work  because  only  a  handful  of 
employers  (those  that  are  law-abiding) 
wmild  seek  to  obtain  certificates. 

In  the  Department's  view,  the  latter 
argument  is  precisely  the  point  in 
permitting  employers  to  obtain 
certificates  to  employ  homeworkers.  It  is 
anticipated  that,  as  a  genera!  matter, 
employers  who  come  forward  and 
identify  themselves  and  agree  to  open 
their  records  to  inspection,  do,  in  fact, 
intend  to  comply  with  the  law.  It  is  to 
these  and  only  l^iese  emf^oyers  that  this 
rule  has  any  application. 


While  the  Wage-Ho\ir  Administrator 
in  1942  concluded  that  a  ban  on 
homework  was  needed  to  protect 
homeworkers,  it  is  evident  that  the  45- 
year  ban  did  not  eliminate  homework. 
During  those  years  the  ban  on 
homework  fostered  an  underground, 
unchecked  homework  industry  in  which 
enforcement  of  minimum  wage  and 
overtime  pay  requirements  has  been 
very  difficult.  Employers  of  such 
homeworkers  had  little  reason  to 
comply  with  the  FLSA  (or  meet  any 
other  Federal  or  State  standards)  since 
their  operations  were  illegal  under  the 
FLSA  in  any  event.  In  the  Department's 
view,  the  certification  system  and 
enforcement  mechanisnts  mcorporated 
in  the  final  rule  are  preferable  and 
reasonable  alternatives  to  a  total  ban. 

VII.  Homework  permits  individuals  to 
combine  work  and  family  obligations 

Among  commenters  in  favor  of  the 
proposal,  the  flexibility  provided  by 
homework  to  combine  work  and  family 
obligations  was  second  only  to  the 
"freedom"  issue  as  a  reason  to  adopt  the 
proposal  The  consensus  of  these 
commenters  was  that  working  at  home 
would  enable  parents  to  earn  money 
and  care  for  their  children  without 
incurring  expenses  for  child  care, 
transportation,  or  clothing  suitable  for 
work  outside  the  homer  would  provide 
income  opportunities  for  senior  citizens 
and  handicapped  persons;  would  enable 
people  to  earn  money  and  care  for  sick 
or  elderly  family  members;  and  would 
help  remove  single  parents  from  welfare 
rolls  and  place  them  in  the  work  force. 
One  commenter  questioned  the  fairness 
of  the  government's  prohibiting  people 
from  working  at  home,  supporting 
themselves,  and  paying  taxes,  and  at  th* 
s.iine  time  paying  out  welfare  funds  for 
such  people  to  stay  home  and  be 
supported  by  taxpayers.  Several  people 
commented  that  homew^orkers  can  earn 
less  per  hciir  than  they  would  for  the 
same  work  outside  the  home  and  stil! 
come  out  ahead  because  they  have  no 
child  care,  transportation,  or  clothing 
costs. 

The  Department  would  point  out  that 
elderly  and  handicapped  persons  who 
are  unable  to  adjust  to  factory  work  and 
persons  required  to  remain  at  home  to 
care  for  invalids  were  permitted  Bnd«r 
the  prior  rule  to  work  at  home  with 
individual  certificates.  In  other  respects 
the  Department  shares  the  concerns  of 
these  commenters,  provided  thai  the 
Department  is  able  to  assure  compliance 
with  the  Act. 


VIII.  Homework  in  the  jewelry  industry 

Many  comments  were  received  on  the 
August  21, 1986,  proposal  opposing  the 
lifting  of  the  ban  on  jewelry  homework 
based  on  safety  and  health  issues. 
Specifically,  the  SEIU  and  other 
commenters  expressed  the  opinion  that 
permitting  homework  in  the  jewelry 
industry  could  impose  a  grave  danger  to 
the  health  and  safety  of  workers,  their 
families  and  the  community.  They 
alleged  that  a  number  of  the  processes 
involved  in  jewelry  manufacturing 
expose  workers  to  toxic  fumes  and 
acids,  many  of  which  are  known  cancer- 
causing  agents  or  are  harmful  to  the 
reproductive  processes.  It  was  also 
argued  that  significant  fire  hazards  and 
the  potential  for  explosions  are  present 
due  to  the  use  of  flammable  solvents, 
propane  tanks  and  acetylene  torches. 

Comments  in  favor  of  lifting  the  ban 
on  jewelry  homework  argued  that  its 
retention  would  result  in  loss  of  jobs, 
thereby  exacerbating  already  depressed 
employment  situations  in  certain  parts 
of  the  country. 

The  Department  carefully  considered 
the  comments  submitted  on  this  issue.  In 
light  of  the  potential  for  very  serious 
safety  and  health  hazards  for 
homeworkers  in  the  jewelry  industry, 
and  the  Secretary's  broad  and  multi- 
faceted  responsibility  for  protecting  and 
promoting  the  welfare  of  working  people 
generally  (29  U.S.C.  551).  and  in  view  of 
the  potential  adverse  impact  on  the 
public  at  large,  the  March  1988  notice 
withdrew  the  Department's  prior 
proposal  to  lift  the  ban  on  this  industry 
except  with  regard  to  operations 
determined  not  to  involve  safety  and 
health  standards,  and  the  notice 
indicated  that  the  restrictions  on  other 
homework  woald  be  retained.  Since 
there  was  no  evidence  in  the  rulemaking 
record  of  safety  and  health  hazards  in 
jewelry  assembly  operations  limited  to 
the  stringing  of  beads  and  other  jewelry, 
carding  and  packaging  operations,  and 
since  a  number  of  comments  submitted 
on  the  August  1966  proposal  advocated 
that  homework  should  be  permitted  in 
such  operations,  the  Department 
proposed  in  March  1988  that  the  ban  be 
lifted  with  respect  to  such  operations. 

One  jewelry  manufacturer  commented 
in  favor  of  the  proposed  rule,  stating 
that  its  operations  are  in  accordance 
with  its  provisions.  In  addition,  the 
Small  Business  Administration  alleged 
that  the  rule  is  so  restrictive  that 
virtually  all  jewelry  manufacturing  is 
excluded,  and  stated  that  the  proposal 
does  not  contain  sufficient  information 
to  support  its  conclusion.  However. 
neither  the  SBA  nor  any  other 


commenter  provided  any  information  or 
suggestions  in  support  of  a  broader  rule. 

The  SEIU  submitted  subsequent 
comments  opposed  to  the  limited 
certification  program  in  the  jewelry 
industry.  Among  the  issues  raised,  they 
stated  that  the  terms  "carding  and 
packaging"  as  used  in  the  industry 
include  operations  which  could  be 
hazardous  in  a  home  environment  such 
as  the  use  of  industrial  glues  and 
epoxies  for  mounting  backs  or  stems  on 
earings  and  the  use  of  heating  elements 
to  seal  plastic  wrapping.  To  avoid  any 
such  effect,  §  530.101(a)  clarifies  that 
"carding  and  packaging  "  operations 
may  include  the  use  of  common 
household  glues  available  to  the  general 
public  but  do  not  include  potentially 
hazardous  operations  such  as  the  use  of 
industrial  glues,  epoxies  or  heating 
elements.  Also,  S  530.103  has  been 
amended  to  require  employers  in  this 
industry  to  provide  written  assurances 
that  their  homeworkers  will  be 
exclusively  engaged  in  the  permitted 
operations. 

IX.  Enforcement  experience  in  the 
knitted  outerwear  industry 

Commenters  in  favor  of  the  1986  and 
1988  proposals  argued  that  the 
enforcement  experience  in  knitted 
outerwear  under  the  certification 
program  had  proven  to  be  an  effective 
means  of  ensuring  employers' 
compliance  with  the  EISA.  Many  of 
these  commenters  expressed  the  view 
that  the  lifting  of  the  ban  together  with 
the  certification  requirement  would 
eliminate  the  fear  of  job  loss  for 
homeworkers  who  would,  therefore,  feel 
free  to  file  complaints  of  wage 
underpayments  with  the  Department 

The  Department  agrees  that  FLSA 
enforcement  among  employers  of 
homeworkers  in  the  knitted  outerwear 
industry  has  been  more  effective  under 
the  certification  program  than  under  the 
prior  ban.  The  certification  program  has 
identified  homeworker  employers  in  the 
industry,  permitted  employers  who 
wished  to  comply  with  the  FLSA  and 
employ  knitted  outerwear  homeworkers 
a  legal  avenue  to  do  so,  and  provided  an 
incentive  for  employees  and  employers 
to  furnish  the  Department  with 
information  about  other  companies  in 
the  industry  operating  without 
certificates. 

The  Department  has  identified  far 
more  knitted  outerwear  employers  of 
homeworkers  than  was  possible  under 
the  prior  restrictions.  The  certification 
program  established  a  charmel  of 
enforcement  and  public  informaticMi  to  a 
segment  of  the  knitted  outerwear 
industry  that  was  largely  out  of  reach 
under  the  prior  restrictions.  Without  this 


program,  it  is  likely  that  many  of  the 
knitted  outerwear  firms  investigated 
would  not  have  been  contacted  by  the 
Department. 

By  contrast,  many  of  the  commenters 
opposed  to  the  1986  and  1988  proposals 
presented  a  sharply  critical  view  of  the 
Department's  investigations  of  knitted 
outerwear  manufacturers  under  the 
certification  program.  The  thrust  of 
these  comments  was  that  these 
investigations  demonstrated  that  the 
Department  did  not  and  could  not 
properly  enforce  the  FLSA. 

The  ILGWU  submitted  a  lengthy 
narrative  discussion  on  each  of  the  two 
proposals.  Accompanying  each  of  these 
submissions  was  a  separate  volume  of 
attachments  (photos,  affidavits,  etc.).  In 
addition  a  private  consulting  firm's 
analysis  of  Wage-Hour  time  studies  was 
submitted.  Also  submitted  were  57 
appendix  volumes  consisting  of 
reproductions  of  Wage-Hour  files  and 
documents  provided  the  ILGWU  in 
response  to  requests  for  disclosure 
under  the  Freedom  of  Information  Act 

The  Department  recognizes  the 
extraordinary  levels  of  effort  and 
resources  the  ILGWU  expended  in 
analyzing  the  disclosable  portions  of  the 
knitted  outerwear  files  and  preparing 
comments  on  these  investigations.  The 
major  issues  raised  in  the  ILGWU 
comments  on  the  knitted  outerwear 
enforcement  program  are  discussed 
below. 

The  ILGWU  argued  that  the 
Department's  identification  of 
approximately  665  homeworkers  in  the 
knitted  outerwear  industry  between 
1984  and  1988  does  not  establish  its 
ability  to  identify  and  locate  the 
remainder  of  the  universe  of 
homeworkers  in  that  industry.  TTie  union 
concluded  that  this  inability  to  locate 
homeworkers  would  be  exacerbated  if 
the  certification  system  were  extended 
to  the  remaining  restricted  industries 
due  to  an  anticipated  growth  of  illegal 
homework  in  those  industries.  Few 
employers  of  homeworkers  in  these 
industries,  they  submit  would  obtain 
certificates,  because  as  a  regular 
practice  such  employers  pay  their 
homeworkers  subminimum  wages  and 
would  not  expose  this  practice  to  the 
Department. 

In  fact  only  those  employers  who 
come  forward  and  identify  themselves 
through  the  certification  procedure  are 
affected  by  this  rule.  Those  employers 
who  fail  to  obtain  certificates  will 
remain  subject  to  the  restrictions  on  the 
use  of  homeworkers  applicable  under 
the  prior  rule.  The  impact  of  the  new 
regulations  is  neutral  with  respect  to 
employers  of  homeworkers  who  operate 
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outside  the  certification  system.  Lifting 
the  restrictions  on  those  employers  who 
do  obtain  certificates  should  not  lead  to 
an  increase  in  illegal  homework.  The 
Department  will  continue  its  efforts  to 
locate  and  investigate  illegal  homework 
and  obtain  compliance  with  the  law. 

The  ILGWU  argued  that  many  of  the 
knitted  outerwear  investigation  files 
were  deficient  in  that  the  compliance 
officers  did  not  follow  three  Wage-Hour 
Field  Operations  Handbook  (FOH) 
"mandates"  for  homework 
investigations,  namely,  records  review, 
time  studies,  and  interviews.  In 
comments  submitted  on  the  1986 
proposal,  the  ILGWU  also  argued  that 
based  on  a  review  of  investigatory 
records,  the  Department  disregarded  or 
overlooked  evidence  of  monetary 
violations  involving  seven  certified 
employers,  and  understated  violations 
involving  five  others. 

The  Department  carefully  reviewed  its 
enforcement  experience  in  knitted 
outerwear  based  on  these  and  other 
comments.  As  a  result  of  this  review,  the 
Department  conducted  training  in  the 
Summer  of  1987  of  its  Wage-Hour 
compliance  officers  concerning 
enforcement  techniques  to  use  in  such 
investigations.  A  review  of 
investigations  conducted  since  the 
training  was  completed  disclosed  some 
errors  in  knitted  outerwear  files. 
However,  the  Department  does  not 
agree  with  the  ILGWU  assessment  of 
the  overall  success  of  the  knitted 
outerwear  investigation  program  under 
the  certification  process,  in  comparison 
with  the  success  of  the  prior  total  ban  on 
homework  in  that  industry.  It  has  been 
the  Department's  experience  that 
compliance  has  improved  as  certified 
employers  are  further  educated  about 
the  requirements  of  the  Act. 

The  ILGWU  claims  are  based 
primarily  on  assumptions  concerning  the 
lack  of  investigation  file  documentation 
in  the  areas  of  wage  and  handbook 
transcription,  interviews,  time  spent  in 
setting  up  and  putting  away  equipment 
and  materials,  and  employee  expenses. 
While  compliance  officers  are  expected 
to  follow  FOH  guidance  in  the  conduct 
of  homework  investigations,  these 
instructions  are  not  intended  to  be 
"mandates"  in  all  cases.  It  is  generally 
understood  throughout  the  Wage  and 
Hour  Division  and  by  the  public  that 
considerable  judgment  and  discretion  is 
to  be  used  by  compliance  officers  in 
determining  the  amount  of  factfinding  to 
devote  to  a  case  and  selecting  the  most 
appropriate  investigation  techniques  to 
apply.  Many  of  the  decisions  made  by 
compliance  officers  must  be  made  on 


the  spot  in  view  of  the  particular 
circumstances  of  a  case. 

Furthermore,  an  investigation  file  is 
merely  a  record  of  the  compliance 
officer's  findings  and  conclusions  about 
an  investigation  and.  as  explained 
below,  does  not  present  a 
comprehensive  picture  of  all  the  records 
which  were  reviewed  or  all  the 
questions  which  were  asked  in 
employee  interviews.  Thus,  while 
compliance  officers  are  expected  to 
review  records  of  hours  of  work,  they 
are  not,  contrary  to  the  ILGWU 
assertion,  expected  to  include 
transcribed  records  in  the  investigation 
file  unless  there  is  some  reason  to  do  so, 
e.g.,  to  illustrate  or  document  minimum 
wage  and  overtime  pay  violations. 
Similarly,  while  oral  interviews  of 
employees  are  normally  taken,  field 
staff  are  not  in  any  way  expected  to 
take  a  verbatim  transcription  of 
everything  discussed  with  an  employee. 

To  an  outside  observer  it  may  appear 
that  portions  of  the  investigation  process 
were  omitted  in  error  while  it  is  likely 
that  a  judgment  was  made  that  further 
factfinding  was  not  necessary  in  order 
to  make  determination  concerning  the 
employer's  status  of  compliance.  For 
example,  where  it  is  clear  that 
employees  earn  well  in  excess  of  the 
minimimi  wage,  details  concerning  the 
time  spent  in  setting  up  are  not 
necessary.  For  these  reasons,  the 
Department  believes  the  ILGWU 
conclusions  about  the  "mandates" 
relating  to  knitted  outerwear 
investigations  are  overstated. 

Several  commenters,  including  a 
consultant  retained  by  the  ILGWU, 
argued  that  time  studies  cannot  be  used 
by  Wage-Hour  as  a  tool  to  determine 
FLSA  compliance  in  homeworker 
investigations.  They  pointed  out  that  it 
is  impossible  to  study  every  style 
produced  or  to  insure  that  the  styles 
time-studied  are,  in  fact,  the  more 
difficult  patterns.  They  also  stated  that 
time  studies  only  result  in 
approximations  of  the  average  time 
required  by  employees  to  produce  a 
given  style  and  do  not  take  into  account 
vast  differences  in  the  skill  levels  of 
employees.  They  also  argued  that  the 
time  studies  conducted  in  the  knitted 
outerwear  investigations  were  not  used 
effectively. 

In  the  Department's  view,  compliance 
officer  time  studies  (which  are  now 
more  accurately  termed  "work 
observations")  can  serve  as  a  tool  in 
homeworker  investigations  in 
confirming  or  negating  information 
obtained  from  employer  records, 
homeworker  handbooks,  homeworker 
interviews,  and  other  sources.  However, 


compliance  determinations  cannot  be 
and  are  not  based  solely  on  work 
observations  in  any  type  of 
investigation,  including  homework 
investigations. 

Furthermore,  upon  review  of  its 
experience  in  knitted  outerwear 
investigations,  the  Department  has 
concluded  it  is  not  necessary  or 
appropriate  to  conduct  work 
observations  in  all  homeworker 
investigations  or  to  observe  the  work  of 
each  homeworker.  For  example,  where 
records  and  interviews  otherwise 
clearly  indicate  compliance,  and  where 
there  is  no  reason  to  suspect 
falsification,  work  observations  serve 
little,  if  any,  purpose.  Where,  for 
example,  an  employee  works  part-time 
and  clearly  earns  in  excess  of  the 
minimum  wage,  there  is  no  need  to 
ascertain  whether  a  certain  item  takes 
forty  or  fifty  minutes  to  make  or  whether 
the  employee  is  earning  $8.00  or  $8.25  an 
hour.  All  that  is  necessary  is  to 
determine  that  the  employee  is  paid  at 
least  the  minimum  wage  for  each  hour  of 
work.  This  is  a  matter  of  judgment  and 
discretion  by  the  compliance  officers 
and  their  supervisors,  based  on  the  facts 
and  circumstances  of  a  given  case. 

X.  Enforcement  Resources 

Many  commenters  on  the  August  1986 
proposal  argued  that  the  Department's 
resources  (approximately  900 
compliance  officers)  were  inadequate  to 
enforce  the  FLSA  in  the  restricted 
industries.  Most  of  these  commenters 
pointed  to  the  relatively  small  size  of  the 
knitted  outerwear  industry  in 
comparison  with  the  women's  apparel 
industry.  Many  argued  that  the  annual 
inspection  program  in  knitted  outerwear 
could  not  be  carried  over  to  the 
remaining  industries  without  draining 
resources  away  from  non-homework 
investigations  of  all  other  industries,  as 
well  as  homework  investigations  of 
unscrupulous  employers  who  do  not 
obtain  certificates.  A  number  of 
commenters  pointed  to  a  GAO  report 
finding  of  a  20  percent  reduction  in 
compliance  officer  staff  years  between 
1980  and  1984  and  the  addition  of  7.5 
million  covered  State  and  local 
government  workers  as  a  result  of  the 
decision  in  Garcia  v.  San  Antonio 
Metropolitan  Transit  Authority  et  a  I. 
[Garcia],  469  U.S.  528  (1985).  In  response 
to  the  March  1988  proposal  some  argued 
that  the  20  additional  compliance  officer 
staff  years  included  in  the  1989  Budget 
for  homework  enforcement  is 
inadequate. 

Since  it  is  presently  illegal  to  employ 
homeworkers  in  the  restricted 
industries,  there  are  no  reliable 


estimates  as  to  the  nimiber  of  such 
homeworkers.  Based  on  the  1960  census, 
the  Bureau  of  the  Census  estimates  that 
there  are  SJll  iMmeworkers  in  tlte  six 
industries  (incfaiding  women's  apparel). 
The  Bureau  of  Labor  Statistics  places 
the  figure  at  approximately  122,000.  Both 
studies  have  certain  limitations  in  their 
effectiveness  in  identifying 
homeworkers  in  the  precise  industries 
restricted  by  the  prior  rule.  However, 
assuming  that  in  fact.  122.000 
homeworkers  are  employed  in  the  six 
industries,  the  size  of  the  work  force  is  a 
very  small  fraction  of  the  total  number 
of  workers  subject  to  the  FLSA 
minimum  wage,  which  is  estimated  at  73 
million.  Moreover,  while  precise  data 
are  not  available,  it  is  likely  that 
relatively  few  of  these  homeworkers  are 
in  the  industries  affected  by  this  rule 
and  in  States  which  permit  such 
homework. 

Furthermore,  contrary  to  these 
comments,  the  number  of  Wage-Hour 
compliance  officers  has  not  dropped 
sharply  since  1980: 


Date 


Sept  30. 
Sept  30. 
Sopt  30. 
Sept  30. 
Sepl  30. 
Sept  30. 
Sept  30. 
Sept  30. 
Sejjt  30. 
Sept.  30. 


1980. 
1961. 
1962. 
1983. 
19S4.. 
19B5. 
1986. 
1967. 

tses. 

1969. 


On  board 

comphanoe 

officer* 


1,059 
953 
914 
926 
916 
950 
908 
951 

>985 
'  1.028 


■  Estimated. 

The  workload  impact  of  the  Garcia 
decision  has  not  strained  available 
compliance  officer  staff  resources.  For 
example,  in  FY  1987  the  Wage  and  Hour 
Division  received  a  total  of  only  1.300 
complaints  from  State  and  local 
government  workers  while  62.000  were 
received  from  woricers  in  the  private 
sector. 

The  NCFLL  asserts  that  the  Wage  and 
Hour  Division  program  operational  plan 
inhibits  the  ability  of  compliance 
officers  to  conduct  homeworker 
investigations,  contending  that 
homeworker  investigations  require 
significantly  more  time  than  other  Wage 
and  Hour  investigations.  The 
Department  has  recognized  that 
homeworker  investigations  require  more 
compliance  officer  investigation  time. 
The  request  for  additional  compliance 
officer  resources  was  based  on  the 
Department's  estimate  that  the  typical 
homeworker  investigation  requires  35 
hours  to  complete,  compared  to  20-22 
hours  as  an  average  for  all  other  FLSA 
investigations.  In  addition,  it  is 


important  to  note  that  program 
operational  plans  establish  production 
goals  for  field  offices,  not  individual 
compliance  officers.  The  plan  is  based 
on  average  investigation  time  and 
recognizes  that  some  investigations 
require  more  time  than  others. 

It  is  the  Department's  view  that  the 
additional  compliance  officer  resources 
requested  in  the  1989  Budget  will 
provide  sufficient  resources  to  conduct 
an  effective  enforcement  program  in  the 
restricted  industries.  Within  current 
resources,  the  Department  has  been  able 
to  conduct  approximately  375 
homeworker  investigations  annually. 
The  additional  compliance  officers  will 
permit  an  increase  in  the  number  of 
investigations  to  1,150,  more  than  triple 
the  current  leveL  While  a  hi^ier 
percentage  of  covered  homeworker 
employers  are  investigated  than  are 
employers  in  many  other  enforcement 
programs,  the  Department  beheves  that 
the  devotion  of  a  higher  level  of 
resources  is  warranted. 

Whether  the  Department  has 
sufficient  resources  to  investigate 
homeworker  employers  certified  under 
this  rtile  will  depend,  in  part,  on  the 
number  of  employers  who  request 
certificates  and  the  level  of  comphance 
with  the  FLSA  such  employers  achieve 
and  maintain.  Also,  while  the 
Department  does  not  anticipate  any 
increase  in  illegal  homework,  it 
recognizes  that  additional  leads  may 
also  require  the  use  of  additional 
resources  to  vigorously  enforce  the 
FLSA  with  respect  to  uncertified 
employers.  The  resources  needed  may 
change  over  time  and  will  be  examined 
regularly  (as  they  are  presently 
examined  for  all  Wage  and  Hour 
Division  activities).  As  necessary,  the 
Department  will  include  additional 
resources  in  its  budget  requests.  The 
fact  that  the  Department  cannot  identify 
the  precise  resource  impact  of  permitting 
a  relatively  small  number  of  employees 
to  work  at  home  is  not  a  valid  reason  to 
ban  such  work. 

XI.  Rate  of  violations 

Many  commenters  argued  that 
adoption  of  the  proposal  would  result  in 
widespread  FLSA  violations.  Some 
stated  that  lifting  the  ban  would  be  an 
abdication  of  the  Department's  statutory 
responsibility  to  workers  in  these 
industries  because  such  action  would 
foster  FLSA  violations.  Others  argued 
that  children  would  be  used  to  help 
increase  the  family  income  by  doing 
some  of  the  work,  to  the  detriment  of 
their  studies. 

The  Department  believes  that  the 
FLSA  itself  provides  strong  safeguards 
to  assure  compliance  by  employers 


generally,  including  homeworker 
employers.  Specifically,  the  Secretary 
has  authority  to  assess  civil  money 
penalties  for  child  labor  violations,  to 
file  lawsuits  to  compel  compliance 
through  injunctions  and  obtain  the 
payment  of  back  wages,  and  to  pursue 
criminal  penalties  throu^  the  U.S. 
Justice  Department. 

The  Department  also  believes  that  the 
certification  program  will  foster  FLSA 
compliance  to  a  greater  extent  than 
occurred  under  the  homework  ban 
among  those  employers  who  will  come 
forward  to  obtain  certificates.  Most 
importantly,  such  employers  will  have  a 
new  incentive  to  comply  with  the  FLSA. 
namely,  the  opportunity  to  operate 
legally.  Under  the  prior  rule  such 
employers  had  little  incentive  to  comply 
since  their  operations  were  illegal 
irrespective  of  any  wages  paid  or 
compliance  with  child  labor  rules.  The 
Department  also  agrees  with 
commenters  (both  in  favor  of  and 
opposed  to  the  proposals)  that  generally 
only  those  employers  who  intend  to  pay 
their  homeworkers  properly  will  come 
forward  to  obtain  certificates.  As 
previously  pointed  out,  only  those  who 
do  so  are  affected  by  this  rule. 
Employers  who  do  not  obtain 
certificates  remain  subject  to  the  ban  on 
homework. 

Moreover,  the  final  rule  incorporates 
significant  enforcement  mechanisms  to 
address  commenters'  concerns  about  the 
difficulty  of  enforcing  the  FLSA  among 
employers  of  homeworkers.  The 
Department  believes,  since  the  ban  has 
been  ineffective  in  eliminating 
homework,  on  balance,  the  more 
effective  means  to  achieve  FLSA 
compliance  for  homeworkers  in  these 
industries  is  to  implement  the  strong 
new  enforcement  mechanisms  in  this 
rule  for  employers  who  seek  to  comply 
with  the  FLSA  and  come  forward  to 
obtain  certificates,  rather  than  to 
continue  the  ban  on  such  employment. 
The  prior  rule  did  not  eliminate 
homework,  foreclosed  opportunities  to 
work  at  home  legally,  fostered  an 
undei^ground  homework  industr, 
comprised  of  employers  with  little 
incentive  to  comply  with  FLSA 
standards,  and  reduced  the  likelihood 
that  the  Department  would  identify 
homeworkers  and  monitor  their 
activities. 

XII.  Inadequate  Recordkeeping 

Many  commenters  argued  that  no 
methods  exist  to  accurately  measure 
hours  worked  by  homewoikers,  thai  the 
sporadic  and  unsupervised  nature  of 
homev«K>tk  precludes  any  accurate  or 
complete  recordkeeping,  and  that  it  is 
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too  easy  for  employers  to  falsify  hours 
records  on  homeworkers.  Some  argued 
that  homeworkers  underestimate  their 
actual  hours  of  work  (and  thus  overstate 
their  earnings  per  hour)  in  order  to  avoid 
"make-up"  pay  needed  to  provided  them 
with  the  minimum  wage  and  thus 
eliminate  the  risk  of  losing  their  jobs. 
The  ILGWU  quoted  the  Department's 
1959  report  on  homework:  "It  is  to  the 
advantage  of  the  employer  to  maintain 
inadequate  records  of  their  employees' 
wages  and  hours.  Any  attempt  to 
reconstruct  hours  or  wages  in  the 
absence  of  required  records  in  many 
cases  is  an  exercise  in  futility." 
The  Department  agrees  that 
recordkeeping  has  been  a  common 
problem  area  among  employers  of 
homeworkers.  However,  compliance 
officers  over  the  years  have  conducted  a 
variety  of  non-homeworker 
investigations  where  records  are 
inaccurate,  incomplete,  or  nonexistent, 
where  employees  work  at  multiple 
locatiuns,  and  where  wages  are  paid 
based  on  piece  rates.  In  the  construction 
industry,  for  example,  it  is  common  to 
find  so-called  "independent  contractors" 
paid  so  much  per  square  foot  of  wall- 
board  or  so  much  per  square  foot  of 
roofing.  Similar  recordkeeping  problems 
are  common  with  respect  to  taxicab 
drivers,  home  service  and  repair 
workers,  resident  managers, 
maintenance  engineers,  irrigation 
installation  and  repair  workers, 
insurance  adjusters,  and  other 
employees  subject  to  unscheduled  "on- 
call"  work  outside  their  normal 
workday. 

Furthermore,  many  Wage  and  Hour 
investigations  involve  employees  whose 
employers  incorrectly  assume  they  are 
exempt  pursuant  to  FLSA  section 
13(a)(1)  and  29  CFR  541  as  "managers", 
administrative  personnel,  or  other 
salaried  white  collar  workers. 
Frequently,  such  employees  work 
outside  normal  schedules,  including 
working  at  home,  and  there  are  no 
records  of  hours  worked.  Thus,  the 
problems  of  recordkeeping  and  the  need 
to  reconstruct  hours  are  not,  by  any 
means,  unique  to  homeworker  cases. 

Experience  in  the  initial  round  of 
investigations  under  the  knitted 
outerwear  certification  program  showed 
a  high  rate  of  recordkeeping  violations, 
as  discussed  in  the  ILGWU  comments. 
The  high  percentage  of  employers  with 
recordkeeping  violations  closely 
parallels  the  Department's  historic 
experience  with  homeworker  employers 
as  cited  by  a  number  of  commenters. 
However,  the  effectiveness  of  the 
homeworker  certification  program  in 
fostering  improved  recordkeeping 
should  not  be  measured  on  the  basis  of 


the  initial  investigations  of  certified 
employers  as  the  ILGWU  contended. 
The  Department's  initial  investigations 
of  knitted  outerwear  employers 
immediately  following  certification 
covered  time  periods  largely  or  entirely 
prior  to  the  employers'  certifications. 
(Investigations  generally  covered  a  two- 
year  period  from  the  last  payroll 
completed  before  the  opening  of  the 
investigation.) 

A  better  measurement  of  the 
effectiveness  of  the  certification 
program  in  improving  recordkeeping  by 
employers  using  homeworkers  is  to  be 
found  in  the  status  of  recordkeeping 
compliance  in  investigations  subsequent 
to  the  initial  one.  In  fact,  both  the 
number  and  severity  of  recordkeeping 
violations  found  in  the  reinvestigations 
of  certified  employers  have  been 
reduced  from  those  found  in  the  initial 
investigations.  Most  certified  employers 
substantially  improved  their 
recordkeeping  compliance  (or  came  into 
full  compliance)  once  the  relatively 
complex  recordkeeping  rules  peculiar  to 
homeworker  employers  were  adequately 
explained.  Under  this  rule,  certified 
employers  of  homeworkers  have  an 
incentive  to  keep  proper  records  that 
uncertified  employers  do  not  have, 
namely,  the  desire  to  retain  their 
certification.  Thus,  the  Department 
believes  that  homeworkers  are  better 
protected  under  the  certification 
program  than  under  the  prior  ban. 

Unquestionably,  determining  hours 
worked  is  an  important  aspect  of  any 
investigation  where  accurate  time 
records  have  not  been  kept.  Though 
burdensome,  it  is  not  an  impossible  task. 
Wage  and  Hour  compliance  officers 
have  been  trained  to  make 
determinations  of  hours  worked  by 
employees  in  their  normal  day-to-day 
investigations  through  the  use  of 
employee  interviews  and  other 
techniques.  Moreover,  since  the  FLSA 
was  enacted,  the  courts  have  placed 
great  weight  on  the  Administrator's 
estimates  of  the  hours  worked  in 
calculating  back  wages.  Inaccurate  or 
missing  records  have  provided  little 
defense  to  employers  who  objected  to 
the  size  of  such  estimates.  (See,  for 
example,  Anderson  v.  Mt.  Clemens 
Pottery  Co..  328  U.S.  680  (1946)  and 
Donovan  v.  Grantham.  690  F.2d  453  (5th 
Cir.  1982).)  The  FLSA  provides  penalties, 
including  injunctive  relief,  for  continued 
recordkeeping  violations.  The  final  rule 
includes  civil  money  penalties  and 
certificate  revocation  as  tools  for  the 
Department  to  improve  compliance  in 
this  area  by  certified  homeworker 
employers. 

The  Department  believes  the 
regulatory  changes  put  into  effect  by  this 


rule  will  improve  the  accuracy  of 
recordkeeping  by  certified  homeworker 
employers,  as  well  as  homeworker 
employers  in  all  the  unrestricted 
industries.  The  homeworker  handbook 
has  been  simplified  to  facilitate 
recording  of  daily  and  weekly  hours 
worked.  The  revised  handbook  includes 
instructions  for  filling  it  out  and  a  brief 
explanation  of  what  constitutes  "hours 
worked"  under  the  FLSA.  The  handbook 
will  be  available  in  English  and  six 
foreign  languages.  Finally,  the 
recordkeeping  rules  (29  CFR  516)  have 
been  revised  to  clarify  the  types  of 
information  to  be  kept  and  to  require 
employers  to  insure  that  homeworkers 
make  the  required  entries  into  the 
handbooks. 

XIII.  Language  Barriers  and  the 
Widespread  Use  of  Immigrants 

A  great  many  commenters  pointed  to 
the  widespread  employment  of 
immigrants  in  the  restricted  industries 
as  a  basis  for  maintaining  the  ban.  Some 
argued  that  because  of  language 
differences  and  other  social  barriers, 
newly-arrived  immigrants  are  not  fully 
aware  of  their  rights,  and  are  especially 
vulnerable  to  manipulation  and  abuse. 
Others  stated  that  language  barriers 
effectively  would  eliminate  the 
Department's  ability  to  interview  and  do 
time  studies  and  pointed  out  that  the 
prior  homeworker  handbook,  as 
discussed  above,  was  not  generally 
available  in  languages  other  than 
English.  Many  commenters  argued  that 
illegal  aliens  are  often  employed  as 
homeworkers  and  that  such  workers  will 
not  complain  to  the  Department  out  of 
fear  of  deportation. 

The  Department  has  to  deal  with 
language  barriers  as  part  of  its  overall 
enforcement  activities  under  all  the 
various  laws  it  administers,  and  in  all 
types  of  industries.  Even  if  this  rule 
were  not  implemented,  the  challenge  of 
language  barriers  would  remain  in 
investigations  of  employers  of 
homeworkers  both  in  these  industries 
and  in  the  unrestricted  industries,  and  of 
factory  employers.  The  ban  imposed 
under  the  prior  rule  offered  no 
assistance  in  addressing  the  problem  of 
language  barriers  among  homeworkers 
in  any  industry  (restricted  or  not 
restricted).  By  contrast,  this  rule  requires 
that  certified  employers  provide  the 
Department  with  information  about  the 
languages  spoken  by  their  employees. 
Advance  steps  can  be  taken,  therefore, 
to  insure  that  compliance  officer  staff 
who  have  the  necessary  language  skills 
are  assigned  to  conduct  these 
investigations.  The  Wage  and  Hour 
Division  has  extensive  bilingual 


capabilities,  with  approximately  one- 
fourth  of  the  current  field  staff  having 
some  proficiency  in  one  or  more 
languages  other  than  English.  However, 
when  a  compliance  officer  does  not 
possess  the  language  skills  required  in  a 
particular  investigation,  a  variety  of 
other  sources  is  used,  including  Federal. 
State,  and  local  governments,  and 
service  organizations.  Furthermore,  as 
indicated  above,  arrangements  are  being 
made  to  print  and  distribute  the  new 
homework  handbooks  in  Spanish. 
Chinese,  Korean,  Vietnamese, 
Cambodian,  and  LaotiailT  On  balance, 
the  Department  believes  the  certification 
program  in  this  rule  provides  more  tools 
to  address  language  barriers  with 
respect  to  homeworkers  of  certified 
employers  than  did  the  ban  under  the 
prior  rule. 

There  are  a  great  number  of  industries 
in  which  illegal  aliens  have  been 
employed  (e.g.,  factories,  restaurants, 
agriculture,  construction,  maintenance 
and  service  industries)  and  the  same 
challenges  apply  to  investigations  in 
these  industries. 

Furthermore,  the  Immigration  Reform 
and  Control  Act  (IRCA)  of  1986 
addresses  these  problems  by  providing 
civil  money  penalties  for  employers  of 
illegal  aliens  and  criminal  penalties 
under  certain  circumstances.  (The  Wage 
and  Hour  Division  is  responsible  for 
making  inspections  of  certain  employer 
records  under  IRCA  and  providing 
information  to  the  Immigration  and 
Naturalization  Service.)  It  seems 
apparent  that  unscrupulous  employers 
who  employ  illegal  aliens  as 
homeworkers  at  substandard  wages  will 
not  apply  for  certification  and  thus  will 
not  be  affected  by  this  rule.  Such 
employers  will  continue  to  be  subject  to 
the  ban  on  homework  as  under  the  prior 
rule.  On  the  other  hand,  employers  who 
apply  for  certificates,  the  only 
employers  affected  by  this  rule,  are 
likely  to  avoid  hiring  illegal  aliens 
because  of  the  possible  exposure  of  such 
workers  to  a  Federal  Government 
agency  which  has  inspection  functions 
under  IRCA  within  its  assigned  area  of 
responsibility.  Therefore,  in  the 
Department's  view,  this  rule  is  more 
effective,  on  balance,  than  the  prior  ban 
in  addressing  the  issue  of  illegal  alien 
employment  and  exploitation. 

Model  Garment  Programs 

Home  sewing  retailers  (fabric  stores) 
have  for  some  time  conducted  model 
garment  programs,  which  have  been 
found  to  be  in  violation  of  the  FLSA 
homework  restrictions. 

Typical  model  garment  programs 
involve  employees  of  retail  fabric  stores 


making  garments  in  their  homes  for 
display  in  the  stores. 

While  there  are  many  variations, 
usually  the  employee  is  given  free 
patterns,  notions  and  materials,  and  is 
allowed  to  keep  the  garment  after  the 
display  period,  which  usually  lasts  three 
to  six  weeks.  Such  programs  are 
voluntary,  and  the  employee  typically 
has  wide  discretion  in  selecting 
patterns,  fabrics  and  notions. 

Such  display  garment  programs  are 
considered  beneficial  by  employers  and 
employees.  The  employees  find  the 
program  beneficial  because  many  of 
them  are  enthusiastic  home  sewers.  The 
display  garment  programs  are  of 
advantage  to  consumers  because  they 
can  see  finished  products.  The 
employers  are  pleased  since  they  can 
display  model  garments — which  are 
constructed  with  personal  care — to  their 
customers. 

The  Department  believes  that  a 
special  provision  is  appropriate  for 
model  garment  programs  and,  therefore, 
in  the  March  1988  notice  proposed  to 
adopt  a  policy  whereby  the  Department 
would  not  take  any  action  in  situations 
where  certain  criteria  are  met.  The 
Department  received  no  comments 
specifically  opposed  to  the  adoption  of  a 
special  policy  for  model  garment 
programs.  However,  a  number  of 
comments  argued  that  the  policy  should 
be  incorporated  into  the  text  of  the 
regulation,  and  that  the  employer  should 
not  be  required  to  (1)  provide  all 
materials  at  no  cost.  (2)  pay  the 
employee  for  the  time  spent  making  the 
garment,  and,  at  the  same  time,  (3) 
permit  the  employee  to  keep  the  garment 
after  the  display  period. 

The  Department  believes  it  is 
generally  not  appropriate  to  incorporate 
special  enforcement  policies  in  the  text 
of  regulations.  However,  the  policy 
regarding  model  garment  programs  will 
be  included  in  the  Wage  and  Hour 
Division's  procedural  instructions  to 
field  enforcement  staff,  and  information 
regarding  this  policy  will  be  available  to 
representatives  of  the  industry  and  the 
general  public.  In  addition,  the 
Department  agrees  that  employers  in 
such  programs  should  be  permitted  to 
charge  the  employees  for  the  employer's 
cost  of  materials  (e.g..  patterns,  fabrics, 
notions)  used  in  producing  the  garments, 
since  this  policy  requires  that  the 
employee  retain  the  model  garment. 

It  must  be  emphasized  that  time  spent 
by  employees  in  sewing  model  garments 
is  hours  worked  under  the  FLSA  and 
that  such  hours  must  be  combined  with 
hours  worked  at  the  establishment  in 
recording  the  total  hours  in  the 
workweek  and  calculating  the  payment 


of  the  minimum  wage  and  overtime  pay. 
The  enforcement  policy  applies  only 
where: 

(1)  The  employees'  work  is  voluntary; 

(2)  The  materials  (e.g..  patterns, 
fabrics,  and  notions)  are  provided  to  the 
employees  free  or  at  no  more  than  their 
cost  to  the  employer, 

(3)  The  employees  retain  ownership  of 
the  model  garments  after  the  display 
period; 

(4)  An  accurate  record  in  homeworker 
handbooks  is  maintained  of  all  hours 
worked  in  the  home-sewing  activities; 
and 

(5)  The  employees  are  paid  for  all 
hours  worked,  both  in  the  stores  and  in 
the  home-sewing  activities,  in 
accordance  with  the  provisions  of  the 
FLSA. 

Discussion  of  Historical  Impediments  to 
Enforcement 

Many  commenters  addressed  the 
historical  impediments  to  FLSA 
enforcement  identified  by  the  appeals 
court  in  ILGWU  v.  Donovan.  722  F.2d 
795  (DC  Cir.  1983).  The  prior  ban  on 
homework  in  the  restricted  industries 
was  adopted  in  the  1940s  largely  due  to 
these  impediments.  However,  as 
discussed  above,  the  ban  has  not 
eliminated  such  homework.  In 
developing  the  final  rule,  the 
Department  carefully  weighed  its 
experience  under  the  certification 
program  and  under  the  prior  ban  to 
determine  which  of  these  approaches 
better  addresses  the  impediments  to 
FLSA  enforcement  among  homeworkers 
in  these  industries. 

1.  Difficulty  of  locating  and  identifying 
homeworkers 

The  Department  believes  those 
employers  who  apply  for  certification 
are  motivated  to  comply  with  the  Act's 
requirements  and  will  maintain  records 
of  the  names  and  addresses  of  their 
homeworkers.  Furthermore,  such 
employers  will  be  required  under  this 
rule  to  provide  the  names  and  addresses 
of  their  homeworkers  to  the  Department 
at  the  time  of  the  initial  certification  and 
at  each  biannual  certification. 
(Falsification  of  this  information  is 
grounds  for  denial  or  revocation  of  a 
certificate.)  The  final  rule  also  provides 
an  incentive  for  certified  employers  to 
furnish  the  Department  information 
regarding  uncertified  competitor 
employers. 

By  contrast,  the  ban  on  homework 
imposed  under  the  prior  rule  provided 
little  incentive  for  homework  employers 
and  employees  to  contact  the 
Department  and  identify  themselves  or 
others  in  the  restricted  industries. 
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2.  Inddequdte  or  nonexistent 
recordkeeping  by  employers  and 
employees 

Experience  in  the  knitted  outerwear 
industry  under  the  certification  program 
has  shown  that  most  certified  employers 
substantially  improve  their 
recordkeeping  compliance  after 
certification.  By  contrast  with  employers 
who  operate  illegally  in  the  restricted 
industries,  certified  employers  of 
homeworkers  will  have  strong 
incentives  to  keep  proper  records, 
namely,  the  desire  to  retain  their 
certification  and  avoid  civil  money 
penalties.  In  addition,  the  revised 
hnmeworker  handbook,  us  discussed 
above,  will  fdcilitate  the  reciiiding  of  the 
hours  of  work  by  improving  the  format 
and  instructions  for  completing  the 
handbook.  Employers  will  be  required  to 
provide  written  assurance  thai  they  will 
instruct  their  homewckers  to  maintain 
accurate  records  in  the  handbooks  and 
will  also  be  required  to  sign  a  statement 
in  each  handbook  indicaii.ng  that  to  the 
best  of  their  knowledge  the  entries  made 
are  accurate.  Thus,  the  Department 
believes  that  the  certification  program  is 
a  reasonable  alternative  to  a  total  ban 
with  respect  to  improving  compliance 
with  the  F1.SA  recordkeeping  rules. 

3.  Strain  on  Departmental  resources 
required  by  excessive  investigative  time 
in  homework  cases 

As  discussed  above,  the  Department 
believes  that  in  view  of  the  size  of  the 
affected  industries,  and  the  exclusion  of 
the  employers  in  States  where 
homework  is  prohibited,  the  scope  of  the 
final  rule  adopted  herewith  is  small. 

Furthermore,  the  phasing  in  of  the 
certification  program  in  the  industries 
affected  will  help  to  spread  the  burden 
of  performing  prompt  investigations 
after  initial  certificates  are  issued. 

Since  1980,  despite  budgetary 
constraints,  the  Department  has 
maintained  an  increased  enforcement 
effort  directed  at  FLSA  compliance 
among  both  legal  and  illegal  employers 
of  homeworkers.  This  effort  has  resulted 
in  far  more  annual  investigations  of  such 
employers.  With  its  eight-year 
experience  under  this  special  effort,  the 
Department  believes,  the  certification 
program  under  the  final  rule  with  its 
new  enforcement  mechanisms  will 
provide  a  better  opportunity  to  achieve 
FLSA  compliance  with  available 
resources  than  would  any  of  the  other 
alternatives  considered.  In  particular, 
the  prior  ban  provided  no  mechanisms 
for  locating  homeworker  employers  in 
these  industries  and  httie  incentive  for 
such  employers  (or  their  homeworkers) 
to  coopeiate  in  investigations.  The  FY 


1989  Budget  includes  an  additional  20 
full  time  equivalent  (Kit)  positions  for 
the  Wage  and  Hour  Division's 
compliance  activities  among  employers 
of  homeworkers  (certified  and 
noncertified).  At  the  present  time,  the 
Department  believes  this  increase  to  the 
current  resources  available  should  be 
sufficient.  The  Department  has 
committed  itself  to  maintaining  a  strong 
enforcement  program  for  all 
homeworkers  and  will  include  further 
additional  resources,  as  necessary,  in  its 
annual  Budget  requests  to  the  Congress. 

4.  Difficulty  in  recovering  back  wages 
when  violations  were  discovered 

The  Department  recognizes  that 
certified  homeworker  employers  in  the 
industries  affected  by  this  rule  are 
mostly  small  entities,  often  with  few 
assets  to  pay  the  back  wages  found  due. 
However,  there  are  thousands  of  small 
business  employers  in  many  other 
industries  who  have  few  cash  reserves 
to  pay  back  wage  bills,  and  their 
operations  have  never  been  banned 
under  the  FLSA. 

In  the  Department's  view,  employers 
of  homeworkers  in  the  restricted 
industries  who  come  forward  and  obtain 
certificates  are  generally  more  likely  to 
comply  with  the  FLSAs  requirements, 
and,  in  the  event  of  violations,  will  be 
more  responsive  than  other  homeworker 
employers  in  achieving  future 
compliance  and  paying  any  back  wages 
due  in  order  to  retain  their  certificates. 

Moreover,  the  final  rule  specifically 
addresses  this  problem  by  providing  a 
mechanism  whereby  the  Administrator 
can  require  that  employers  with  poor 
compliance  histories,  as  a  condition  for 
initial  certification  or  certificate 
renewal,  post  bonds  to  cover  potential 
back  wage  claims.  The  rule  farther 
establishes  improved  recordkeeping 
systems  which  will  assist  in  identifyirrg 
violations  and  permitting  more  precise 
back  wage  calculations.  Finally,  the  rule 
establishes  remedies  (includ'uig  the 
potential  denial  or  revocation  of 
certificates  and  civil  money  penalties)  in 
addition  to  the  basic  FT.SA  iwntfions  for 
back  wage  habilities. 

Based  on  i*3  experience  in  homework 
investigations  since  1980,  the 
Department  believes  the  final  rule,  on 
balance,  will  result  in  the  restoration  of 
any  back  wages  found  due  more 
effectively  among  certified  employers 
than  was  the  case  under  the  prior  rule 
with  respect  to  homeworker  employers 
in  these  industries. 

Consideration  of  Alternatives  to 
Certification 

Prior  to  the  promulgation  of  the  final 
rule  lifting  the  ban  on  the  employment  of 


homeworkers  in  the  knitted  outerwear 
industry,  the  Department  carefully 
considered  various  alternatives  to  a 
total  rescission  of  the  ban  (49  FR  44268). 
These  alternatives  were  rejected  and  the 
certification  system  was  adopted. 
Although  comments  on  alternatives 
were  specifically  invited,  the  current 
rulemaking  record  provided  no 
significant  comments  on  these  or  other 
alternatives  to  the  certification  program. 
Following  are  the  alternatives  which 
were  considered  and  rejected: 

A.  Remove  the  restrictions  on 
homework  in  rural  areas  but  retain 
restrictions  for  urban  areas.  Under  this 
alternative  proposal,  only  persons 
residing  in  rural  areas,  as  defined  by  the 
Secretary,  would  be  permitted  to  engage 
in  homework  in  the  restricted  industries. 

The  Department  has  concluded  that 
the  alternative  of  removing  the 
restrictions  on  homework  in  rural  areas 
and  retaining  the  restrictions  in  urban 
areas  is  not  appropriate.  Many  of  the 
comments  favoring  the  proposals  were 
received  from  individuals  in  rural  areas, 
and  these  indicated  the  need  to  permit 
homework  in  such  areas.  Moreover,  it 
would  be  difficult  to  devise  a  workable 
definition  of  the  terms  "rural"  and 
"urban  "  that  would  avoid  inequitable 
treatment  of  employees.  The  distinctions 
between  'urban "  and  "rural"  would  be 
further  complicated  by  urban  employers 
who  hired  rural  homeworkers,  and  vice 
versa.  Finally,  the  Act  authorizes  the 
Department  to  restrict  homework  only  to 
the  extent  necessary  to  safeguard  the 
minimum  wage.  The  Department 
believes  that  under  the  certification 
system  with  the  additional  enforcement 
mechanisms  included  in  this  rule, 
enforcement  of  the  minimum  wage 
provisions  of  the  Act  with  respect  to 
both  urban  and  rural  homeworkers  is 
feasible  and  that  compliance  among 
certified  urban  and  rural  employers  is 
more  likely  under  this  rule  than  under 
the  prior  ban. 

B.  Expand  the  conditions  for  granting 
certificates  permitting  homework 
employment  in  the  restricted  industries. 
Under  this  alternative  proposal,  the 
existing  system  for  granting  special 
individual  employee  certificates 
authorizing  homework  in  the  restricted 
industries  would  be  expanded  to  include 
various  additional  categories  of  need. 
such  as  the  following:  The  need  to  care 
for  children  or  other  family  members; 
the  lack  of  accessible  factory 
employment;  the  lack  of  public 
transportation;  and  economic  need. 

The  Department  has  concluded  that 
this  alternative  is  not  feasible.  It  would 
be  difficult  to  define  what  constitutes  a 
'legitimate"  need  for  an  employee  to 


work  at  home  and  yet  avoid  inequities, 
and  it  could  be  difficult  to  monitor  and 
guard  against  abuses  (as,  for  example, 
situations  in  which  the  homeworker's 
"legitimate"  needs  changed  over  time  or 
were  seasonal  or  temporary)  while 
providing  the  necessary  flexibility  to 
take  into  account  individual 
circumstances. 

C.  Transfer  homework  certification 
and  enforcement  responsibilities  to  the 
States.  The  Department  decided  not  to 
adopt  this  alternative  as  it  is  not 
feasible.  The  FLSA  requires  that  the 
Secretary  issue  such  rules  regulating  or 
restricting  homework  as  are  needed, 
without  regard  to  State  boundaries. 
Because  of  the  possibility  of  different 
certification  requirements  among  States, 
the  Department  is  concerned  that  a 
transfer  of  certification  and  enforcement 
responsibilities  to  the  States  would  be 
contrary  to  the  statutory  purpose  of  the 
FLSA  to  establish  minimum  uniform 
labor  standards  so  as  to  prevent  unfair 
competition.  However,  in  keeping  with 
the  principle  of  federalism,  and  the 
Department's  desire  to  avoid 
undermining  any  State  homeworker 
rules,  the  certification  program  will  not 
apply  in  States  that  ban  homework  in 
these  industries.  In  such  States,  the 
federal  ban  on  homework  is  retained. 

Scope  of  the  Final  Rule 

Under  these  regulations,  employers  in 
the  restricted  industries  (other  than 
those  in  women's  apparel  and  in  certain 
operations  in  the  jewelry  industry,  and 
in  States  which  restrict  such  homework) 
who  obtain  certificates  are  permitted  to 
employ  homeworkers.  while  employers 
without  such  certificate  continue  to  be 
subject  to  the  prohibitions  on  the 
employment  of  homeworkers.  Employers 
legally  utilizing  homeworkers  in  these 
industries  will  be  known  to  the 
Department;  their  homeworkers'  names, 
addresses,  and  languages  will  be  known 
to  the  Department  through  the  biannual 
certification  renewal  process;  such 
employers  will  be  required  to  make 
v.o'itten  assurances  of  FLSA  compliance, 
conduct  time  studies  (or  other  work 
measurements)  to  establish  piece  rates: 
and  post  bonds  if  requested.  Their 
compliance  with  the  FLSA  will  be 
determined  by  investigation.  Such 
employers  will  also  be  subject  to  civil 
money  penalties  and  certificate 
revocation  for  violations.  Employers 
who  do  not  obtain  certificates  remain 
subject  to  the  ban  on  the  use  of 
homeworkers.  The  Department  is 
committed  to  continue  its  efforts  to 
locate  and  investigate  such  employers. 
Homeworkers  of  certified  employers  in 
these  industries  who  are  paid  properly 
will  not  be  deprived  of  employment 


opportunities,  and  employers  of 
homeworkers  in  these  industries  who 
fail  to  identify  themselves  and  their 
homeworker  will  not  be  able  to  legally 
employ  homeworkers. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more: 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  complete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore  no  regulatory  impact 
analysis  is  required, 

Rogulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  This  conclusion  is  based  on  all 
information  presently  available  to  the 
Department  concerning  the  employment 
of  homeworkers.  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect. 

The  Chief  Counsel  for  Advocacy  filed 
comments  in  support  of  the  proposed 
rule  and  the  amended  proposal  and 
indicated  the  belief  that  the  certification 
program  would  provide  significant 
benefits  for  small  businesses  by 
improving  their  competitive  position  and 
increasing  their  ability  to  offer  flexibility 
in  employment.  In  light  of  his  view  that 
the  rule  would  likely  have  a  substantial 
impact  on  a  significant  number  of  small 
businesses  seeking  to  employ 
homeworkers,  he  urged  that  a  regulatory 
impact  analysis  be  published  with  the 
final  rule.  The  Department  has  reviewed 
its  preliminary  conclusion  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities  in 
light  of  the  record,  and  finds  no  reason 
to  depart  from  that  conclusion.  No 
persuasive  data  have  been  identified  by 
the  Department  or  submitted  by 
commenters  which  would  quantify  the 
potential  impact  on  small  entities 
(including  factory  employers)  that  would 
or  would  not  employ  homeworkers 
under  this  rule. 

This  document  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smith,  Administrator.  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  U.S.  Department  of 
Labor. 


List  of  Subjects 

29  CFR  Part  516 

Minimum  wage.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  530 

Employment,  Investigations,  Labor. 
Law  enforcement.  Minimum  wages. 
Wages,  Licenses. 

For  the  reasons  set  forth  above,  29 
CFR  Parts  530  and  516  are  amended  as 
set  forth  below. 

Signed  at  Washington.  DC.  on  this  7fh  day 
of  November  1988. 
Ann  McLaughlin, 
Secretary  of  Labor. 
Fred  W.  Alvarez. 

Assistanl  Secretary  for  Employment 
Standards. 

Paula  V.  Smith. 

Administrator.  Wage  and  Hour  Division. 

PART  530— EMPLOYMENT  OF 
HOMEWORKERS  IN  CERTAIN 
INDUSTRIES 

1.  The  authority  citation  for  Part  530  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  of 
the  sections  in  Part  530  are  removed. 

Authority:  Sec.  11.  52  Stat.  1066  (29  U.S.C. 
211]  as  amended  by  Sec.  9.  63  Stat.  910  (29 
U.S.C.  211(d)):  Secretar>-s  Order  No.  6-64.  49 
FR  32473,  August  14. 1984;  and  Employment 
Standards  Order  No.  ewjl.  June  5. 1985. 

2.  The  table  of  contents  is  revised  to 
read  as  follows: 

Subpart  A — General 

Sec. 

530.1  Definitions. 

530.2  Restriction  of  homework. 

530.3  Application  forms  for  individual 
homeworker  certificates. 

530.4  Terms  and  conditions  for  the  issuance 
of  individual  homeworker  certificiites. 

530.5  Investigation. 

530.6  Termination  of  individual  homeworker 
certificates. 

530.7  Revocation  and  cancellation  of 
individual  homeworker  certificates. 

530.8  Preservation  of  individual 
homeworker  certificates. 

530.9  Records  and  reports. 

530.10  Delegation  of  authority  lo  grant, 
deny,  or  cancel  an  individual 
homeworker  certificate. 

530.11  Petition  for  review. 

530.12  Special  provisions. 

Subpart  B — Homeworker  Employer 
Certificates 

530.101  General. 

530.102  Requests  for  employer  certificates. 

530.103  Employer  assurances. 

530.104  Bonding  or  security  payments. 

530.105  Investigations. 
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Subpart  C— Denlal/RevocaHon  of 
Homeworfcer  Employer  Cartificates 

530.201  Ccnflict  with  State  law 

530.202  Piece  rates — work  measurement 

530.203  Outstanding  violations  and  open 
investigations. 

530.204  Discretionary  denial  or  revocation 

530.205  Mandatory  denial  or  revocation 

530.206  Special  circumstances 

Subpart  D — Civil  Money  Penalties 

530.301  General. 

530.302  Amounts  of  civil  money  penalties 

530.303  Considerations  in  determining 
amounts. 

530.304  Procedures  for  assessment. 

Subpart  E— Administrative  Procedures 

530.401  Applicability  of  procedures  and 
rules. 

530.402  Notice  of  determination. 

530.403  Request  for  hearing. 

530.404  Referral  to  Administrative  Law 
Judge. 

530.405  General. 

530.406  Decision  and  order  of 
Administrative  Law  judge. 

530  407     Procedures  for  initiating  and 

undertaking  review. 
5.30.408     Notice  of  the  Secretary  to  review 

decision. 

530.409  Final  decision  of  the  Secretary 

530.410  Special  procedures. 

530.411  Emergency  certificate  revocation 
procedures. 

530.412  Alternative  summary  proceedings 

530.413  Certification  of  the  record. 

530.414  Equal  Access  to  Justice  Act 

Subpart  A— General 

3.  Sections  530.1  through  530.12  are 
retitled;  Subpart  A — General. 

4.  In  §  530.1  paragraphs  (b)  through  (j) 
are  redesignated  as  (c)  through  (k)  and  a 
new  paragraph  (b)  is  added  as  follows: 

§  530.1     Definitions. 
.  •  *         *         * 

lb)  "Administrator"  as  used  in  this 
part  means  the  Administrator  of  the 
Wage  and  Hour  Division.  Employment 
Standards  .administration.  U.S. 
Departriient  of  I^bor,  or  an  authorized 
representative  of  the  Administrator. 
>         *         •         *         • 

5.  Section  530.2  is  revised  to  re.id  as 

follows: 

§  530.2    Restriction  of  homework. 

Except  as  provided  in  Subpart  B  of 
this  part,  no  work  in  the  industries 
defined  in  paragraphs  (e)  through  (k)  of 
§  530.1  shall  be  done  in  or  about  a  home, 
apartment,  tenement,  or  room  in  a 
residential  establishment  unless  a 
special  homework  certificate  issued  and 
in  effect  pursuant  to  this  part  has  been 
obtained  for  each  homeworker  or  unless 
the  homeworker  is  so  engaged  under  the 
supervision  of  a  Sheltered  Workshop,  as 
defined  in  §  5'25.2  of  this  chapter. 


6.  The  headings  to  §  530.3.  530.4,  530  6 
530.7.  530.8.  and  530.10  are  revised  as 

follows 

§  530.3    Application  forms  for  totdlvidual 
homeworker  certificates. 

§  530.4    Terms  and  conditions  for  the 
issuance  of  Individual  homeworker 
certificates. 

§  530.6    Termination  of  individual 
homeworker  certificates. 

§  530.7     Revocation  and  cancellation  oi 
individual  homeworker  certificates. 

§  530.8     Preservation  of  individual 
homevrarker  certificates. 

§530.10  Delegation  of  authority  to  grant 
deny,  or  cancel  an  individual  homeworker 
certificate. 

§530.4    I  Amended  I 

7.  In  §  530.4.  paragraph  |c)  in  its 
entirety  is  removed. 

8.  The  OMB  information  collection 
approval,  which  is  displayed  in 
parentheses  at  the  end  of  S  530.4.  is 
amended  by  removing  the  second 
sentence  which  refers  to  paragraph  |c) 

§530.13    (Removed! 

9.  Section  530.13  is  removed 

10.  New  subparts  B.  C.  D.  and  E  are 
added  as  follows: 

Subpart  B — Homeworker  Employer 
Certificates 

§530.101     General. 

(a)  Except  as  provided  in  subpart  C,  a 
certificate  may  be  issued  to  an  employer 
authorizing  the  employment  of 
homeworkers  in 

(1)  The  knitted  outerwear,  gloves  and 
mittens,  and  embroideries  industries  as 
defined  in  paragraphs  (g),  (h),  and  (k), 
respectively,  at  §  530.1.  effective  January 
9.  1989; 

(2)  in  the  button  and  buckle  and 
handkerchief  manufacturing  industries 
as  defined  in  paragraphs  (i)  and  (j). 
rttspectively,  of  §  530.1.  effective  July  9. 
1989:  and 

(3)  in  the  jewelry  industry  as  defined 
in  paragraph  (f)  of  §  530.1,  effective  July 
9.  1969.  but  only  where  the  employer's 
homev/oikers  are  engaged  exclusively  in 
the  stringing  of  beads  and  other  jewelry 
and  the  carding  and  packaging  of 
jewelry.  The  terms  "carding  and 
packaging  of  jewelry"  include  the 
attaching  of  jewelry  to  cards,  boxing 
and  wrapping,  and  the  use  of  common 
household  glues  available  to  the  general 
public,  but  do  not  include  potentially 
hazardous  operations  such  as  the  use  of 
industrial  glues,  epoxies.  soldering  irons, 
or  heating  elements. 

(b)  This  certificate  may  be  issued 
irrespective  of  whether  individual 


homeworkers  meet  the  conditions  set 
forth  in  paragraph  (a)  of  S  530.4  of 
Subpart  A.  Unless  suspended  or 
revoked,  such  certificates  are  valid  toi 
two-year  periods.  Applications  for 
renewals  must  be  submitted  no  later 
than  thirty  (30)  days  prior  to  the 
expiration  date  of  the  current  certificate. 
Except  as  provided  in  subpart  A,  in  the 
absence  of  a  certificate,  the  emplojTnent 
of  homeworkers  in  these  industries  is 
prohibited,  and  an  employer  violating 
this  prohibition  is  subject  to  all  the 
sanctions  provided  in  the  Fair  Labor 
Standards  Act  and  in  this  part,  includmg 
an  injunction  restraining  the 
employment  of  homeworkers 

(c)  Certificates  authorizing  such 
employment  may  be  issued  on  the 
following  terms  and  conditions  upon 
written  application  to  the  Administrator. 
Wage  and  Hour  Division,  Employment 
Standards  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210 

§  530. 102    Requests  for  employer 
certificates. 

The  initial  request  for  certification  or 
renewal  application  shall  be  signed  by 
the  employer  and  shall  contain  the  name 
of  the  firm,  its  mailing  address,  the 
physical  location  of  the  firm's  principal 
place  of  business  and  a  description  of 
the  business  operations  and  items 
produced.  In  addition,  the  initial  or 
renewal  application  shall  contain  the 
names,  addresses,  and  languages  (if 
other  than  English)  spoken  by  the 
homeworkers  that  are  currently 
employed  (if  any)  or  expected  to  be 
employed.  The  employer  shall  also 
provide  the  Administrator,  within  thirty 
(30)  days,  a  notice  of  each  change  of 
address  of  the  principal  place  of 
business.  The  notification  shall  be  in 
writing  and  addressed  to  the 
Administrator.  Wage  and  Hour  Division. 
Employment  Standards  Administration, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

§  530.103    Employer  assurances. 

In  order  lo  be  granted  a  certificate 
authorizing  the  employment  of  industrial 
homeworkers.  the  employer  must 
provide  written  assurances  concerning 
the  employment  of  homeworkers  subject 
to  section  11(d)  of  the  Fair  Labor 
Standards  Act  to  the  effect  that: 

(a)  All  homeworkers  shall  be  paid  in 
accoidance  with  the  monetary 
provisions  of  the  Act. 

(b)  All  homeworkers  shall  be 
employed  in  compliance  with  the  child 
labor  provisions  contained  in  section  12 
of  the  Act  and  regulations  and  orders 
issued  pursuant  to  section  12.  All 


homeworkers  will  be  instructed  not  to 
permit  minors  to  work  in  violation  of 
such  provisions. 

(c)  Records  of  hours  worked  and 
wages  paid  shall  be  maintained  in 
accordance  with  sectioii  11  of  Ihe  Act 
and  Part  516  of  this  chapter. 

(d)  All  homeworkers  shall  complete 
homeworker  handbooks  in  accordance 
with  §  516.31  of  Part  516. 

(e)  All  homeworkers  will  be  instructed 
to  accurately  record  all  hours  worked, 
piece  work  information,  and  business- 
related  expenses  in  the  handbooks. 

(f)  All  records  shall  be  made  available 
for  inspection  and  transcription  by  the 
Administrator  or  a  duly  authorized  and 
designated  reprssentative,  or 
transcription  by  the  employer  upon 
wriltea  request. 

(g)  Piece  rates  paid  to  homeworkers 
shall  be  established  using  stop  watch 
lime  studies  or  other  work  measurement 
methods. 

(hj  All  bonwworkers  shall  be 
encouraged  to  cooperate  with  the 
Department  in  any  investigation  that 
may  be  made. 

(i)  With  respect  to  jewelry 
manufacturing,  no  operations  other  than 
the  stringing  of  beads  and  other  jewelry 
and  the  carding  and  packaging  of 
jewelry  will  be  performed  by 
homeworkers. 

§530.104    Bonding  or  security  payments. 

(a)  Where  in  the  Administrator's 
judgment  there  is  not  sufficient  reason 
to  believe  that  the  Act  will  be  complied 
with  or  that  money  will  be  available  if 
violations  of  the  Act  occur,  the 
Administrator  may  condition  issuance 
or  renewal  of  a  certificate  to  an 
employer  upon  the  furnishing  of  a  bond 
with  a  surety  or  sureties  satisfactory  to 
the  Administrator. 

(b)  The  Administrator  shall  condition 
issuance  or  reinstatement  of  a  certificate 
to  any  employer  whose  application  for  a 
certificate  had  previously  been  denied, 
or  whose  certificate  had  been  revoked, 
upon  the  furnishing  of  a  bond. 

(c)  Any  bond  required  by  the 
Administrator  under  paragraph  (a}  or  (b) 
o*^  this  section  shall  be  in  an  amount 
determined  by  the  Administrator  up  to 
$2500  for  each  homeworker  to  be 
employed  by  such  employer  undnr  the 
certificate.  In  lieu  of  a  bond,  the 
employer  may  furnish  a  cash  payment  of 
equal  amount,  to  be  held  in  a  special 
deposit  account  by  the  Administrator  for 
the  period  during  which  the  certificate  is 
in  effect.  Such  bond,  or  cash  payment, 
shall  be  subject  to  payment  or  forfeiture, 
in  whole  or  in  part,  upon  a  final 
determination  that  the  employer  has 
failed  to  pay  minimum  wages  or 
overtime  compensation  to  homeworkers 


in  accordance  with  the  Act.  Any  sums 
thus  paid  or  forfeited  to  the 
Administrator  shall  be  disbursed  to 
affected  homeworkers  in  accordance 
with  section  16(c)  of  the  Act. 

(d)  At  the  Administrator's  discretion, 
the  obligation  of  a  bond  may  be 
relieved,  and  any  cash  payment  held  as 
security  in  lieu  thereof  may  be  refunded 
(together  with  any  interest  accrued 
thereon),  upon  a  subsequent 
determination  that  the  employer  is  in 
compliance  with  the  Act  and  that 
sufficient  funds  will  be  available  lo  nieel 
back  wage  payment  obligations  in  the 
event  of  violations  of  the  Acl. 

§  53*.  105    lirresti«stions. 

Any  employer  in  a  restricted  industry 
who  r^uests  certification  to  employ 
homeworkers  will  be  invest'^gated 
promptly  after  the  issuance  oif  the 
certificate  by  the  Wage  and  Hour 
Division.  Where  such  an  employer  is 
found  to  be  in  violation  of  the  FLSA.  and 
the  violations  are  corrected  and  future 
compliance  is  promised,  the  firm  will  be 
reinvestigated  to  assure  that  full  FLSA 
compliance  ha5.  in  fact,  been  achieved. 

Subpart  C— Denial/Revocation  of 
Homeworkef  Employer  Certificates 

§  530.20 1    Conflict  with  State  law. 

No  certificate  will  be  issued  pursuant 
to  {  530.101  of  subpart  B  above 
authorizing  the  employment  of 
homeworkers  in  an  industry  in  a  Stale 
where  the  Governor  (or  authorized 
representative)  has  advised  the 
Administrator  of  the  Wage  and  Hour 
Division  in  writing  that  the  employment 
of  homeworkers  in  such  industry,  as 
defined  in  paragraphs  (f^  through  (k)  of 
§  530.1,  is  illegal  by  virtue  of  a  Stale 
labor  standards  or  health  and  safely 
law. 

§  530.202     Piece  rates— work 
measurement. 

(a)  No  certificate  will  be  issued 
pursuant  to  §  530.101  of  subpart  B  to  an 
employer  who  pays  homeworkers  based 
on  piece  rates  unless  the  employer 
establishes  the  piece  rates  for  the 
different  types  of  items  produced  using 
stop  watch  time  studies  or  other  work 
measurement  methods.  Documentation 
of  the  work  measurements  used  to 
establish  the  piece  rates,  and  the 
circumstances  under  which  such 
measurements  were  conducted  shall  be 
retained  lor  three  years  and  made 
available  on  request  to  the  Wage  and 
Hour  Division. 

(b)  The  fact  that  an  employer  bases 
piece  rates  on  work  measurements 
which  indicate  thai  the  homeworkers 
would  receive  at  least  the  minimum 
wage  at  such  piece  rate(s)  does  not 


relieve  the  employer  from  the  Act's 
requirement  that  each  honewori^er 
actually  receive  not  less  than  the 
minimum  wage  for  all  hours  worked. 

§530.203    Outstanding  vratations  »>d  open 
investigations. 

A  homework  certificate  will  not  be 
issued  or  renewed  by  the  Administrator 
if,  within  the  previous  three  years,  the 
Administrator  has  found  and  noti!"!ed 
the  applicant  of  a  moneiar\-  viola^inn  of 
the  Fair  Labor  Standards  Act  in  an 
amount  certain,  or  the  Administrator 
has  assessed  .i  dvd  money  penally 
pnrsuanl  to  subpart  D  of  these 
regulations  or  Part  579  of  this  chapter 
(child  labor),  and  such  amounts  are 
unpaid,  or  if  the  applicant  is  the  sub)f^rt 
of  a  revocation  proceeding  at  the  time  of 
the  application  for  renewal,  or  the 
applicant  is  the  subject  of  an  open 
investigation. 

§530.204    Discrettonary  denial  or 
revocation. 

Where  the  Administrator  finds  thai 
the  employment  of  homeworkers  under 
a  certificate  is  likely  to  result  in 
violations  of  the  Fair  Labor  Standards 
Acl.  the  regulations  issued  thereunder. 
or  the  assurances  required  by  this  part, 
the  Administrator  may  deny  or  revoke 
the  cetlificatp. 

§  530.205    Mandatory  denial  or  revocation. 

TVie  .Administrator  shall  deny  or 
revoke  a  certificate  in  accordance  with 
the  following  standards  and  for  the 
period  specified  in  the  standards: 

(a)  Serious  wage  vinlctions.  Upon  a 
finding  by  tjie  Administrator  oi  a  serious 
wage  violatioa  a  certificate  shall  be 
denied  (including  refusal  to  renew)  or 
revoked  for  one  year.  A  serious  Ma^ 
violation  is  defined  as  minimum  wage  or 
overtime  pay  violations  of  the  Act 
totalling  $10,000  or  more  with  respect  lo 
homeworkers.  of  minimum  wage 
violations  where  10  percent  or  more  of  a 
certificate  holder's  homeworkers  (bul  in 
all  cases  at  least  two  homeworkers! 
faiii'd  to  receive  at  least  80  percent  of 
the  minimiini  wage  for  all  hours  worked 
for  6  or  morte  weeks  in  any  3  monlh 
period:  or  minimum  wa^  or  overtime 
pay  violations  affecting  raore  than  half 
of  th.-'  homeworkers  of  the  certjficale 
holder  for  6  or  more  weeks  in  any  3 
monLh  period  All  other  wage  violations 
are  fleemed  non-serious  wage  vinldtions 
fiir  purposes  of  this  section. 

(b )  Repeated  wage  vioialions.  Vox 
repeated  wage  violations  found  by  the 
Administrator,  a  certificate  shall  he 
denied  or  revoked  for  one  to  three  years, 
depending  on  the  seriousness  and 
frequency  of  the  violations. 
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(c)  Child  labor  violations.  Upon  a 
finding  by  the  Administrator  of  a 
violation  of  the  child  labor  provisions  of 
section  12  of  the  Fair  Labor  Standards 
Act  and  the  regulations  at  Part  570  of 
this  title,  a  certificate  shall  be  denied  or 
revoked  for  one  year.  Upon  a  second 
finding  by  the  Administrator  of  such  a 
violation,  the  certificate  shall  be  denied 
or  revoked  for  three  years. 

(d)  Failure  to  pay  back  wages  or  civil 
money  penalties  Judged  owing.  Upon  the 
failure  of  a  certificate  holder  to  pay 
within  60  days  back  wages  or  civil 
money  penalties  finally  judged  by  a 
court,  administrative  law  judge  or  other 
appropriate  authority,  as  the  case  may 
be,  to  be  owed  by  the  certificate  holder, 
or  agreed  to  be  paid  by  the  certificate 
holder,  or  within  such  longer  period  as 
may  be  specified  in  the  final  order  or 
agreement,  a  certificate  shall  be  denied 
or  revoked  for  up  to  one  year  or  for  such 
period  as  such  obligation  shall  remain 
unpaid  if  longer  than  one  year. 

(e)  Failure  to  cooperate  in  an 
investigation.  Where  the  Administrator 
finds  obstruction  of  or  other  failure  to 
cooperate  in  a  Wage  and  Hour 
investigation  by  a  certificate  holder 
which  impedes  the  investigation,  the 
certificate  shall  be  denied  or  revoked  for 
a  period  of  one  to  three  years, 
depending  on  the  circumstances.  For 
purposes  of  this  regulation,  cooperation 
includes  providing  records  upon  request 
to  Wage  and  Hour  compliance  officers, 
identifying  homeworkers  of  the 
certificate  holder,  and  encouraging 
homeworkers  to  make  themselves 
available  in  connection  with  an 
investigation. 

(f)  Serious  recordkeeping  violations. 
Upon  a  finding  by  the  Administrator 
that  a  certificate  holder  has  engaged  in  a 
serious  recordkeeping  violation,  the 
certificate  may  be  revoked  for  up  to  one 
year.  Upon  a  second  finding  by  the 
Administrator  of  a  serious 
recordkeeping  violation,  a  certificate 
shall  be  denied  or  revoked  for  one  to 
three  years.  A  serious  recordkeeping 
violation  is  defined  as  one  where,  either 
through  errors  in  or  omissions  of 
required  information,  the  name  and 
current  address  of  homeworkers  and  the 
data  which  is  necessary  for  the  accurate 
determination  of  hours  worked  by  or 
wages  paid  to  homeworkers  or  data 
necessary  for  the  computation  of  wages 
owed  to  homeworkers  is  unavailable 
with  respect  to  10  percent  or  more  of  the 
homeworkers. 

(g)  Deliberate  misstatement  in  an 
application  for  a  certificate  or  in  other 
documents.  Upon  a  finding  by  the 
Administrator  of  a  deliberate 
misstatement  of  a  material  fact  in  an 
application  for  a  certificate,  in  payroll 


records,  or  in  any  other  information 
submitted  to  the  Wage  and  Hour 
Division  or  maintained  by  the  employer 
pursuant  to  these  regulations,  the 
certificate  shall  be  denied  or  revoked  for 
one  to  three  years. 

(h)  Discrimination  against  a 
homeworker.  Upon  a  finding  by  the 
Administrator  that  a  certificate  holder 
has  discharged  or  otherwise 
discriminated  against  a  homeworker 
with  respect  to  the  homeworker's 
compensation  or  terms,  conditions,  or 
privileges  of  employment  because  the 
homeworker  engaged  in  protected 
activity,  the  certificate  shall  be  denied 
or  revoked  for  three  years.  Protected 
activity  is  defined  as:  (1)  Any  complaint 
of  a  violation  of  the  Act  to  the  employer, 
the  Department  or  other  appropriate 
authority,  or  (2)  any  action  which 
furthers  the  enforcement  of  or 
compliance  with  the  Act,  such  as  giving 
information  to  a  Wage  and  Hour 
compliance  officer. 

§  530.206    Special  circumstances. 

At  the  discretion  of  the  Administrator, 
a  certificate  need  not  be  denied  or 
revoked  pursuant  to  §§  530.204  or 
530.205  of  this  subpart  if  the 
Administrator  finds  all  of  the  following: 

(a)  The  certificate  holder,  despite  the 
exercise  of  due  care,  did  not  know  and 
did  not  have  reason  to  know  of  the 
violations; 

(b)  All  back  wages  and  civil  money 
penalties  found  by  the  Administrator  to 
be  owing  by  the  certificate  holder  have 
been  paid;  and 

(c)  The  certificate  holder  has  taken 
appropriate  steps  to  prevent  recurrence 
of  the  violations. 

Subpart  D — Civil  Money  Penalties 

§  530.301    General. 

A  system  of  civil  money  penalties  is 
established  to  provide  a  remedy  for  any 
violation  of  the  FLSA  related  to 
homework  (except  child  labor 
violations,  which  are  subject  to  civil 
money  penalties  pursuant  to  Part  579  of 
this  chapter),  or  for  any  violation  of  the 
homeworker  regulations  or  employers' 
assurances  pursuant  to  this  Part,  which 
are  not  so  serious  as  to  warrant  denial 
or  revocation  of  a  certificate. 
Accordingly,  no  civil  money  penalty  will 
be  assessed  for  conduct  which  serves  as 
the  basis  of  proposed  denial  or 
revocation  of  a  certificate.  (See  Subpart 
C  of  this  part.)  Civil  money  penalties 
will  be  assessed  only  against  employers 
who  are  operating  under  a  certificate  or 
who  are  seeking  certification. 


§  530.302    Amounts  of  civil  money 
penalties. 

(a)  A  civil  money  penalty,  not  to 
exceed  $500  per  al^ected  homeworker 
for  any  one  violation,  may  be  assessed 
for  any  violation  of  the  Act  or  of  this 
Part  or  of  the  assurances  given  in 
connection  with  the  issuance  of  a 
certificate. 

(b)  The  amount  of  civil  money 
penalties  shall  be  determined  per 
affected  homeworker  within  the  limits 
set  forth  in  the  following  schedule, 
except  that  no  penalty  shall  be  assessed 
in  the  case  of  violations  which  are 
deemed  to  be  de  minimis  in  nature: 


the  procedures  set  out  in  Subpart  E  of 
this  part. 

Subpart  E— Administrative  Procedures 


Penalty  per  affected  homeworker 

Nature  of 
violation 

Minor 

Substan- 
tial 

Repeat- 
ed. 

intention- 
al or 
knowing 

Recordl4eeping 

Monetary 
violations 

$10-100 
10-100 

$100-200 
100-200 

100-200 
100-200 

$200-500 

Employment  of 
tiomeworkers 
withoot  a 
certificate 

200-500 

Other  violations 
of  statutes, 
regulations  or 
employer 
assurances 

10-100 

200-500 

§  530.303    Considerations  in  determining 
amounts. 

(a)  In  determining  the  amount  of  a 
penalty  within  any  range,  the 
Administrator  shall  take  into  account 
the  presence  or  absence  of 
circumstances  such  as  the  following: 

(1)  Good  faith  attempts  to  comply 
with  the  Act  or  regulations; 

(2)  Extent  to  which  the  violation  is 
under  the  employer's  control: 

(3)  Non-culpable  ignorance  of  the 
requirements  of  the  Act  or  regulations; 

(4)  False  documents  or 
representations;  and 

(5)  Exercise  of  due  care. 

(b)  An  employer's  financial  inability 
to  meet  obligations  under  the  Act  shall 
not  constitute  a  mitigating  or 
extenuating  circimistance. 

(c)  No  civil  money  penalty  shall  be 
assessed  against  an  employer,  who 
applies  for  a  certificate,  solely  for " 
employing  homeworkers,  provided  the 
employer  is  not  currently  under 
investigation  by  the  Wage  and  Hour 
Division. 

§  530.304    Procedures  for  assessment 

Assessment  of  penalties  pursuant  to 
this  section,  including  administrative 
proceedings,  shall  be  in  accordance  with 


§  530.401 
rules. 


Applicability  of  procedures  and 


The  procedures  and  rules  contained 
herein  prescribe  the  administrative 
process  which  will  be  applied  with 
respect  to  a  determination  to  deny 
(including  refusal  to  renew)  or  revoke  a 
certificate  and  to  a  determination  to 
assess  civil  money  penalties.  Special 
rules  and  procedures  for  the  emergency 
revocation  of  certificates  are  prescribed 
in  §  530.412  of  this  subpart. 


§53a402    Notioeoff 

Whenever  the  Administrator 
determines  to  deny  or  reiroke  a 
certificate  or  determines  to  assess  a  civil 
money  penalty,  tiie  peraoo  affected  by 
such  determination  shall  be  notified  of 
the  determindiJon  in  writing,  by  certified 
mail  to  the  last  known  address.  The 
notice  required  shall: 

(a)  Set  forth  the  determination  of  the 
Administrator,  including  the  specific 
statutory  or  regulatory  provisioa  or 
assurance  violated,  the  reasons  for 
denying  or  revokirtg  a  certificate,  or  the 
amount  of  any  civil  money  penalty 
assessment  and  the  reason  or  reasons 
therefor. 

(b)  Set  forth  the  right  to  request  a 
hearing  on  such  determination. 

(c)  Set  forth  the  tims  and  method  for 
requesting  a  hearing,  and  the  procedures 
relating  thereto,  as  set  forth  in  §  530.403 
of  this  subpajt. 

(d)  Inform  any  affected  person  or 
persons  that  in  lieu  of  formal 
proceedings  there  is  available  an 
alternative  summary  proceeding  under 
§  530.412  of  this  subpart. 

(e)  Inform  any  affected  persons  that  in 
the  absence  of  a  timely  request  for  a 
hearing  the  determination  of  the 
Administrator  shall  become  final  and 
unappealable. 

§  530.403    Request  for  hearing. 

(a)  Except  in  the  case  of  an  emergency 
revocation  under  §  530.411  of  this 
subpart,  a  request  for  an  administrative 
hearing  on  a  determination  referred  to  in 
§  530.402  of  this  subpart  shall  be  made 
in  writing  to  the  Administrator  of  the 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Washington  DC 
20210,  and  must  be  received  no  later 
than  thirty  (30)  days  after  issuance  of 
the  notice  referred  to  in  5  530.402  of  this 
subpart. 

(b)  No  particular  form  is  prescribed 
for  any  request  for  a  hearing  permitted 
by  this  part.  However,  any  such  request 
shall  be  typewritten  or  legibly  written; 


specify  the  issue  or  issues  stated  in  the 
notire  of  determination  giving  rise  to 
such  request:  state  the  specilic  reason  or 
reasons  why  die  person  requesting  the 
hearing  believes  such  determination  is 
in  error;  be  signed  by  the  person  making 
the  request  or  by  an  authorized 
representative  of  such  person:  and 
include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communioations  relating  thereto, 
(c)  In  the  case  of  an  emergency 
revocation,  a  request  for  an 
administrative  hearing  shall  be  made  in 
writing  to  the  Chief  Administrative  I>aw 
judge,  U.S.  Department  of  l^bor.  1111 
2Ctb  Street.  NW,  Suite  70a  WashiDgton, 
DC  20036,  and  must  be  received  no  later 
than  20  days  after  the  issuance  (rf  the 
notice  referred  to  in  {  53a402  of  this 
subpart 

§  530.404    Referral  to  Administrative  Law 
Judge. 

Upon  receipt  of  a  timely  request  for  a 
hearing,  the  request  and  a  copy  of  the 
notice  of  administrative  determination 
complained  of,  shall,  by  Order  of 
Reference,  be  referred  lo  the  Chief 
Administrative  Law  Judge,  for  a 
determination  in  an  administrative 
proceeding  as  provided  herein.  The 
notice  of  administrative  determination 
and  request  for  hearing  shall, 
respectively,  be  given  the  effect  of  a 
complaint  and  answer  thereto  for 
purposes  of  the  administrative 
procecdmgs,  subject  to  any  amendment 
that  may  be  permitted  under  29  CFR 
Partis. 

§530.405    General. 

Except  as  specifically  provided  in 
these  regulations,  the  "Rules  of  Practice 
and  Procedure  for  Administrative 
Hearings  before  the  Office  of 
Administrative  Law  judges"  established 
by  the  Secretary  at  29  CFR  Part  Ifi  shall 
apply  to  administrative  proceedings 
described  in  this  subpart. 

§  530.406    Decision  and  order  of 
Administrative  Law  Judge. 

(a)  The  Administrative  Law  Judge 
shall  prepare,  after  completion  of  the 
hearing  and  closing  of  the  record,  a 
decision  on  the  issues  referred  by  the 
Administrator. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  record.  If  the 
Administrative  Law  Judge  finds  that  the 
Administrator  has  established  by  a 
preponderance  of  the  evidence  the 
factual  basis  for  the  determination  to 
deny  or  revoke  a  certificate  or  to  assess 


a  civil  mone>  penally,  that 
determinatjc-r  shall  be  affimied.  The 
decision  shall  also  include  an 
appropriate  order  which  may  afTifm. 
deny,  ."everse,  or  modify,  in  whole  or  in 
part,  the  determination  of  the 
Administrator.  The  reason  or  reasons 
for  such  order  shaD  be  stated  in  the 
decision. 

(c)  The  decision  shall  be  served  on  all 
parties  and  the  Secretary  in  person  or 
by  certified  jnail.  The  decision  when 
served  by  the  Administrative  Law  Judge 
shall  constitute  the  final  order  of  the 
Department  of  Labor  unless  the 
Secretary,  as  provided  for  in  S  530.407  of 
this  subpart,  det^imioes  to  review  the 
decision. 

§  530.407    Procedures  for  initlattng  ar>d 
undertaking  review. 

Any  party  desiring  review  of  the 
decision  of  the  Administrative  Law 
Judge  may  petition  the  Secretary  to 
review  the  decision.  To  be  effective. 
such  petiticm  must  be  received  by  the 
Secretary  within  30  days  of  the  date  of 
the  decision  of  the  Administrative  La  w 
Judge.  Copies  of  the  petition  shall  be 
served  on  all  parties  and  on  the  Chief 
Administrative  Law  Judge.  If  the 
Secretary  does  not  issue  a  notice 
accepting  a  petition  for  review  within  30 
days  after  receipt  of  a  timely  filing  of  the 
petition,  or  witfain  30  days  of  the  date  of 
the  decision  if  no  pebtion  has  been 
received,  the  decision  cf  the 
Administrative  Law  fudge  shall  be 
deemed  the  finai  agency  action. 

§  530.408    Notice  of  the  Secretary  to 
review  decision. 

Whenever  the  Secretary  determines  lo 
review  the  decision  and  order  of  an 
Administrative  Law  Judge,  the  Secretary 
shall  notify  each  party  of  the  issue  or 
issues  raised;  the  form  in  which 
submission  shall  be  made  (i.e.,  briefs, 
oral  argument  etc.);  and.  the  Hme  within 
which  such  presentation  shaiJ  be 
submitted. 

§  530.409    Final  decision  of  tfie  Secretary. 

The  Secretary's  final  decision  shall  be 
served  upon  all  parties  and  the 
Administrative  Law  Judge,  in  person  or 
by  certified  mail. 

§530.410    Special  procedures. 

In  a  revocation  proceeding  pursuant 
to  §  530.205(d)  of  subpart  C  of  this  part 
arising  as  a  result  of  a  certificate 
holder's  failure  to  pay  back  wages  or 
civil  money  penalties  judged  owing,  the 
Administrator  may  file  a  motion  for 
expedited  decision,  attaching  to  the 
notice,  by  affidavit  or  other  means, 
evidence  that  a  final  order  has  been 
entered  or  agreement  signed  requiring 
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respondent  to  pay  back  wages  or  civil 
money  penalties  and  that  the  back 
wages  or  civil  money  penalties  have  not 
been  paid.  The  respondent  in  the 
proceeding  shall  have  20  days  in  which 
to  file  a  countering  affidavit  or  other 
evidence.  If  no  evidence  countering  the 
material  assertions  of  the  Administrator 
has  been  submitted  within  20  days,  the 
Administrative  Law  Judge  shall,  withm 
30  days  thereafter,  affirm  the  revocation 
or  denial  of  the  certificate.  If  the 
respondent  does  timely  file  such 
evidence,  the  Administrative  Law  Judge 
shall  schedule  a  hearing  pursuant  to 
§  530.411(c)  of  this  subpart  and  the  case 
shall  be  subject  to  the  expeditious 
procedures  following  therein. 

§  530.4 11    Emergency  certificate 
revocation  procedures. 

(a)  When  the  Administrator 
determines  that  immediate  revocation  of 
a  homework  certificate  is  necessary  to 
safeguard  the  payment  of  minimum 
wages  to  homeworkers,  a  notice  of 
proposed  emergency  revocation  of  a 
certificate  shall  be  sent  to  the  certificate 
holder  pursuant  to  §  530.402  of  this 
subpart  setting  forth  reasons  requiring 
emergency  revocation  of  the  certificate. 

(b)  If  no  request  for  a  hearing 
pursuant  to  §  530.403  of  this  subpart  is 
received  within  20  days  of  the  date  of 
receipt  of  the  notice  by  the  certificate 
holder,  the  proposed  revocation  of  the 
certificate  shall  become  final. 

(c)  The  Office  of  Administrative  Law 
Judges  shall  notify  the  parties  at  their 
last  known  address,  of  the  date,  time 
and  place  for  the  hearing,  which  shall  be 
no  more  than  60  days  from  the  date  of 
receipt  of  the  request  for  the  hearing.  All 
parties  shall  be  given  at  least  5  days 
notice  of  such  hearing.  No  requests  for 
postponement  shall  be  granted  except 
for  compelling  reasons. 

(d)  The  Administrative  Law  Judge 
shall  issue  a  decision  pursuant  to 

§  530.406  of  this  subpart  within  30  days 
after  the  termination  of  a  proceeding  at 
which  evidence  was  submitted.  The 
decision  shall  be  served  on  all  parties 
and  the  Secretary  by  certified  mail  and 
shall  constitute  the  final  order  of  the 
Department  of  Labor  unless  the 
Secretary  determines  to  review  the 
decision. 

(e)  Any  party  desiring  review  of  the 
decision  of  the  Administrative  Law 
Judge  may  petition  the  Secretary  to 
review  the  decision  of  the 
Administrative  Law  Judge.  To  be 
effective,  such  petition  must  be  received 
by  the  Secretary  within  30  days  of  the 
date  of  the  decision  of  the 
Administrative  Law  Judge.  If  the 
Secretary  does  not  issue  a  notice 
accepting  a  petition  for  review  within  15 


days  after  receipt  of  a  timely  filing  of  the 
petition,  or  within  30  days  of  the  date  of 
the  decision  if  no  petition  is  filed,  the 
decision  of  the  Administrative  Law 
Judge  shall  be  deemed  the  final  agency 
action. 

(f)  The  Secretary's  decision  shall  be 
issued  within  60  days  of  the  notice  by 
the  Secretary  accepting  the  submission, 
and  shall  be  served  upon  all  parties  and 
the  Administrative  Law  Judge,  in  person 
or  by  certified  mail. 

§  530.412    Alternative  summary 
proceedings. 

In  lieu  of  an  administrative  hearing 
before  an  Administrative  Law  Judge 
under  the  above  procedures,  an 
applicant  or  certificate  holder  who  does 
not  dispute  the  factual  findings  of  the 
Administrator  may,  within  30  days  of 
the  date  of  issuance  of  the  notice  of 
denial,  revocation,  or  assessment  (or 
within  20  days  in  the  case  of  a  notice  of 
emergency  revocation)  petition  the 
Administrator  instead  to  reconsider  the 
denial  or  revocation  of  the  certificate  or 
the  assessment  of  civil  money  penalties. 
An  applicant  or  certificate  holder 
electing  this  informal  procedure  may 
appear  before  the  Administrator  in 
person,  make  a  written  submission  to 
the  Administrator,  or  both.  Such 
reconsideration  by  the  Administrator 
shall  be  available  only  upon  waiver  by 
the  applicant  or  certificate  holder  of  the 
formal  hearing  procedures  provided  by 
the  above  regulations. 

§  530.413    Certification  of  the  record. 

Upon  receipt  of  a  complaint  seeking 
review  of  a  final  decision  issued 
pursuant  to  this  part  filed  in  a  United 
States  District  Court,  after  the 
administrative  remedies  have  been 
exhausted,  the  Chief  Administrative 
Law  Judge  shall  promptly  index,  certify 
and  file  with  the  appropriate  United 
States  District  Court,  a  full,  true,  and 
correct  copy  of  the  entire  record, 
including  the  transcript  of  proceedings. 

§  530.414    Equal  Access  to  Justice  Act 

Proceedings  under  this  part  are  not 
subject  to  the  provisions  of  the  Equal 
Access  to  Justice  Act.  In  any  hearing 
conducted  pursuant  to  these  regulations. 
Administrative  Law  Judges  shall  have 
no  power  or  authority  to  award  attorney 
fees  or  other  litigation  expenses 
pursuant  to  the  Equal  Access  to  Justice 
Act. 

PART  516— RECORDS  TO  BE  KEPT  BY 
EMPLOYERS 

11.  The  authority  citation  for  Part  516 
continue  to  read  as  follows: 

Authority:  Sec.  11.  52  Slal.  1066,  as 
amended,  29  U.S.C.  211  516..13  also  issued 


under  52  Stat.  1060,  as  amended:  29  U.S.C.  201 

et  seq. 

12.  Paragraphs  (b)  and  (c)  of  §  516.31 
are  revised  to  read  as  follows: 

§  5 1 6.3 1    Industrial  homeworkers. 

***** 

(b)  Items  required.  In  addition  to  all  of 
the  records  required  by  §  516.2,  every 
employer  of  homeworkers  shall 
maintain  and  preserve  payroll  or  other 
records  containing  the  following 
information  and  data  with  respect  to 
each  and  every  industrial  homeworker 
employed  (excepting  those 
homeworkers  to  whom  section  13(d)  of 
the  Act  applies  and  those  homeworkers 
in  Puerto  Rico  to  whom  Part  545  of  this 
chapter  applies,  or  in  the  Virgin  Islands 
to  whom  Part  695  of  this  chapter 
applies): 

(1)  With  respect  to  each  lot  of  work: 
(i)  Date  on  which  work  is  given  out  to 

worker,  or  begun  by  worker,  and 
amount  of  such  work  given  out  or  begun; 

(ii)  Date  on  which  work  is  turned  in 
by  worker,  and  amount  of  such  work; 

(iii)  Kind  of  articles  worked  on  and 
operations  performed; 

(iv)  Piece  rates  paid; 

(v)  Hours  worked  on  each  lot  of  work 
turned  in; 

(vi)  Wages  paid  for  each  lot  of  work 
turned  in. 

(2)  With  respect  to  any  agent, 
distributor,  or  contractor:  The  name  and 
address  of  each  such  agent,  distributor, 
or  contractor  through  whom  homework 
is  distributed  or  collected  and  the  name 
and  address  of  each  homeworker  to 
whom  homework  is  distributed  or  from 
whom  it  is  collected  by  each  such  agent, 
distributor,  or  contractor. 

(c)  Homeworker  handbook.  In 
addition  to  the  information  and  data 
required  in  paragraph  (b)  of  this  section, 
a  separate  handbook  (to  be  obtained  by 
the  employer  from  the  Wage  and  Hour 
Division  and  supplied  by  such  employer 
to  each  worker)  shall  be  kept  for  each 
homeworker.  The  employer  is  required 
to  insure  that  the  hours  worked  and 
other  information  required  therein  is 
entered  by  the  homeworker  when  work 
is  performed  and/or  business-related 
expenses  are  incurred.  This  handbook 
must  remain  in  the  possession  of  the 
homeworker  except  at  the  end  of  each 
pay  period  when  it  is  to  be  submitted  to 
the  employer  for  transcription  of  the 
hours  worked  and  other  required 
information  and  for  computation  of 
wages  to  be  paid.  The  handbooks  shall 
include  a  provision  for  written 
verification  by  the  employer  attesting 
that  the  homeworker  was  instructed  to 
accurately  record  all  of  the  required 
i:iformation  regarding  such 
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homeworker's  employment,  and  that,  to 

the  best  of  his  or  her  knowledge  and 

belief,  the  information  was  recorded 

accurately.  Once  no  space  remains  in 

the  handbook  for  additional  entries,  or 

upon  termination  of  the  homeworker's  '     ' 

employment,  the  handbook  shall  be 

returned  to  the  employer.  The  employer 

shall  then  preserve  this  handbook  for  at 

least  two  years  and  make  it  available 

for  inspection  by  the  Wage  and  Hour 

Division  on  request. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Service* 

34  CFR  Parts  316  and  318 

Training  Personnel  for  the  education 
of  the  Handicapped 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  Program  under  Part  D  of 
the  Education  of  the  Handicapped  Act 
(EHA).  These  amendments  are  needed 
to  implement  changes  made  by  the 
Education  of  the  Handicapped  Act 
Amendments  of  1986.  The  intended 
effect  of  these  regulations  is  to  clarify 
the  statutory  requirements  and  improve 
the  operation  of  the  program. 
EFFECTIVE  DATE:  These  regulations  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Norman  Howe,  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
Programs,  Department  of  Education.  400 
Maryland  Avenue  SW.  (Switzer 
Building,  Room  3072— M/S  2651). 
Washington.  DC  20202.  Telephone:  (202) 
732-1068. 

SUPPLEMENTARY  INFORMATION:  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program  is  authorized 
by  sections  631  and  632  of  the  EHA. 
Section  631  creates  three  specific 
programs,  providing  grants  to  (1)  private 
nonprofit  organizations  for  parent 
training  and  information,  (2)  institutions 
of  higher  education  (IHEs)  and  nonprofit 
organizations  training  personnel  for 
careers  in  special  education  and  early 
intervention,  and  (3)  IHEs  and  nonprofit 
organizations  for  special  projects. 
Section  632  provides  for  grants  to  State 
educational  agencies  (SEAs)  and  IHEs 
for  preservice  and  inser\'ice  personnel 
training. 

In  the  past,  the  regulations 
implementing  all  four  programs  were 
included  under  34  CFR  Part  318,  and  the 
same  selection  criteria  were  used  in 
reviewing  applications  submitted  under 
that  part.  However,  in  order  to  clarify 
the  separate  requirements  for  the 
programs,  and  to  allow  separate 
selection  criteria,  34  CFR  Part  318  is 
being  divided  into  three  separate  parts. 


The  final  regulations  for  the  program 
authorized  by  section  632  were 
published  July  8. 1987  as  Part  319. 

The  new  Part  316  and  Part  318  contain 
the  regulations  for  Parent  Training  and 
Information  Centers,  and  Training 
Personnel  for  Careers  in  Special 
Education  and  Early  Intervention 
authorized  by  section  631.  Three 
separate  components  are  addressed  in 
these  final  regulations:  Parent  training 
and  information  centers;  training 
personnel  for  careers  in  special 
education  and  early  intervention:  and 
special  projects. 

Under  the  parent  training  and 
information  centers  program,  eligible 
parent  organizations  may  submit 
applications  to  provide  training  and 
dissemination  of  information  to  parents 
of  children  and  youth  with  handicaps, 
and  to  professionals  and 
paraprofessionals  who  work  with 
parents,  to  enable  parents  to  participate 
more  fully  and  effectively  with 
professionals  in  meeting  the  educational 
needs  of  children  and  youth  with 
handicaps.  The  Secretary  will  select 
applications  for  funding  based  on  the 
selection  criteria  established  in  the 
regulations. 

Under  the  training  personnel  for 
careers  in  special  education  and  early 
intervention  program,  eligible  applicants 
may  conduct  preservice  training  of 
personnel  for  careers  in  special 
education  and  early  intervention.  In  the 
special  projects  program,  applicants 
may  conduct  preservice  and  inservice 
training  activities. 

On  July  11. 1988  the  Secretary 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  in  the  Federal  Register  (53 
VR  26190) 

Analysis  of  Comments  and  Changes 

A  technical  change  has  been  made  to 
§  318.5.  due  to  the  publication  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  of 
the  new  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments).  Effective 
October  1, 1988,  Part  80,  and  not  Part  74. 
applies  with  respect  to  grants  and 
cooperative  agreements  to  State  and 
local  governments. 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  several  parties 
submitted  comments  on  the  proposed 
regulations.  However,  no  significant 
changes  have  been  made  to  the 
regulations.  The  comments  received  and 
the  Department's  responses  are 
summarized  below. 


Section  316.1 

Comments:  Two  commenters 
recommended  that  throughout  Part  316 
whenever  the  term  "children"  or 
"children  and  youth"  appears  it  instead 
should  read  "infants,  toddlers,  children, 
and  youth".  Specifically,  one  of  the  two 
commenters  suggested  that  §  316.3(b)  be 
amended  to  read  "under  Part  B  and  Part 
H  of  the  Act." 

Discussion:  The  Secretary  finds  no 
support  in  the  statutory  language  or 
legislative  history  of  the  EHA  for  the 
specific  inclusion  of  the  term  "infants 
and  toddlers"  or  specific  reference  to 
Part  H  in  the  program  regulations  to 
implement  section  631(c)  of  the  EHA. 
However,  the  Department  has  and  will 
continue  to  define  "child"  or  "children" 
to  include  individuals  birth  to  age  two, 
inclusive,  for  purposes  of  this  program. 
Thus,  parents  of  infants  and  toddlers 
with  handicaps  are  not  excluded  from 
receiving  training  and  information 
assistance  under  this  program. 

Changes:  No  changes  have  been  made 
in  response  to  these  comments. 

Section  316.1 

Comments:  One  commenter  suggested 
a  need  to  mention  the  ten  percent  set 
aside  for  parent  training  authorized  by 
section  635(c)  of  the  EHA. 

Discussion:  The  purpose  of  these 
regulations  is  to  implement  and.  as 
necessary,  clarify  the  statutory 
requirements.  The  requirement  under 
section  635(c)  is  clear  and  needs  no 
implementing  regulation. 

Changes:  No  change  has  been  made  in 
response  to  this  comment. 

Section  316.1 

Comments:  One  person  requested  that 
authority  be  given  to  SEAs  to  approve  or 
disapprove  parent  training  projects. 

Discussion:  The  Training  Personnel 
for  the  Education  of  the  Handicapped 
Program  was  designed  by  Congress  to 
be  administered  by  the  U.S.  Department 
of  Education  through  the  Division  of 
Personnel  Preparation  within  the  Office 
of  Special  Education  and  Rehabilitative 
Services. 

Changes:  No  changes  have  been  made 
in  response  to  this  comment. 

Section  318.2 

Comments:  Three  commenters  asked 
for  more  guidance  to  applicant  agencies 
in  meeting  State  and  professional 
standards.  Another  commenter 
questioned  if  an  arts  non-profit  agency 
would  be  eligible  to  apply. 

Discussion:  Applicants  must  look  to 
their  State's  standards  and  those 
standards  applicable  to  professionals  in 
specific  fields  to  evaluate  their  eligibility 


to  apply  for  an  award.  Although  the 
Federal  Government  does  not  regulate 
in  this  area,  it  relies  upon  the  States  and 
professionals  in  the  field  to  regulate 
themselves. 

Changes:  No  changes  have  been  made 
in  response  to  these  comments. 

Section  318.3 

Comments:  One  person  recommended 
that  only  IHEs  be  allowed  to  apply  for 
preservice  training  grants  under  \  §  318.3 
(b)  and  (c).  Another  requested  that  local 
educational  agencies  (LEAs)  and 
intermediate  educational  units  (lEUs)  be 
included. 

Discussion:  Section  631(a)(1)  of  the 
EHA  authorizes  the  Secretary  to  make 
awards  to  both  IHEs  and  other 
appropriate  nonprofit  agencies,  but  not 
to  LEAs  or  lEUs. 

Changes:  No  changes  have  been  made 
in  response  to  these  comments. 

Section  318.4 

Comments:  One  commenter  favored 
the  collapsing  of  all  priorities  into  two: 
special  educators  and  related  services 
personnel. 

Discussion:  The  Secretary  believes 
that  more  specialized  priorities  are 
needed  in  order  to  target  funds  to 
shortage  areas. 

Changes:  No  changes  have  been  made 
in  response  to  this  comment 

Section  318.4 

Comments:  One  commenter  suggested 
adding  a  priority  for  the  preparation  of 
consultant  teachers. 

Discussion:  The  preparation  of 
consultant  teachers  is  an  allowable 
activity  under  the  special  educators 
priority. 

Changes:  No  changes  have  been  made 
in  response  to  this  comment. 

Section  318.4 

Comments:  One  commenter 
recommended  expandmg  the  transition 
priority  to  include  training  of  leadership 
personnel. 

Discussion:  The  Secretary  agrees  that 
transition  has  grown  to  include  a  broad 
set  of  issues  within  special  education. 
Both  theory  and  implementation  issues 
require  attention  by  persons  trained  at 
the  doctoral  level. 

Changes:  Section  318.4(a)  has  been 
changed  to  read  "*  *  *  doctoral  and 
postdoctoral  preparation  may  be 
supported  only  under  the  priorities 
described  in  paragraphs  (b)(3),  (b)(4), 
and  (b)(8)  of  this  section,"  i.e., 
leadership,  transition,  and  special 
projects. 


Section  318.4 

Comments:  Three  requests  were  made 
to  use  the  words  "infants  and  toddlers" 
instead  of  "newborn  and  infant",  to  add 
these  words  consistently  throughout  the 
regulations,  and  to  insert  "early 
intervention"  wherever  appropriate. 

Discussion:  The  requested 
terminology  is  consistent  with  section 
631  (a)  and  (b)  of  the  EHA  and  with  Part 
H  of  the  EHA. 

Changes:  The  priority  at  §  318.4(b)(5) 
has  been  changed  to  read,  "Preparation 
of  personnel  to  provide  services  to 
infants  and  toddlers  with  handicaps." 
The  terms  "early  intervention"  and 
"infants  and  toddlers"  have  been  added 
in  appropriate  places  at  $§  318.1,  318.4, 
and  318.21.  A  reference  to  Part  H  has 
been  added  at  §  318.21(a)(2)(vii). 

Section  318.4 

Comments:  Two  people  addressed  the 
related  services  priority.  One  asked  that 
school  psychologists  be  specifically 
mentioned,  and  the  second 
recommended  that  a  distinction  be  made 
between  the  delivery  of  services  in  a 
public  school  versus  non-public  school 
setting,  such  as  hospital  home,  or 
institution. 

Discussion:  School  psychologists  are 
already  included  in  the  priority  as 
personnel  who  provide  "other 
supportive  services".  The  program  is 
authorized  for  training  personnel  for  the 
education  of  the  handicapped.  There  is 
no  limitation  on  the  setting  in  which 
training  may  be  provided. 

Changes:  No  changes  have  been  made 
in  response  to  these  comments. 

Section  318.4 

Comments:  Twelve  comments  were 
received  objecting  to  the  replacement  of 
the  minority  preference  priority  with  the 
priority  for  the  preparation  of  personnel 
for  special  populations  of  children  with 
handicaps  at  §  318.4(b)(6).  Eight 
commenters  requested  that  the  exact 
wording  of  the  current  equal  opportunity 
requirement  in  %  318.21(a)  be  kept.  One 
person  asked  that  the  needs  of 
traditionally  underrepresented  parents 
be  addressed  in  Part  316. 

Discussion:  The  preparation  of 
minority  handicapped  personnel 
remains  an  allowable  activity  under  the 
special  populations  priority'.  Racially 
neutral  standards  and  criteria  in  the 
regulations  expand  the  opportunity  for 
other  populations — heretofore  not 
addressed — to  benefit  from  the  program. 
An  effort  has  been  made  in  these 
regulations  not  to  single  out  a  particular 
group  by  race  or  ethnic  origin.  There 
should  be  no  difference  in  the 
opportunities  provided  minority  and 


non-minority  personnel  working  in 
special  education  and  related  areas. 

Changes:  No  changes  have  been  made 
in  response  to  these  comments. 

Section  318.4 

Comments:  Two  individuals 
recommended  modification  of  the  rural 
priority  language  from  "training  to  assist 
personnel  working  with  parents, 
teachers,  and  administrators"  to 
language  which  clarifies  that  projects 
must  be  designed  to  train  new  personnel 
in  this  area. 

Discussion:  The  Secretary  agrees  that 
the  requested  change  adds  clarification 
since  the  goal  of  the  priority  is  to  train 
new  people  to  work  with  colleagues. 

Changes:  A  change  has  been  in  the 
description  of  the  rural  priority  at 
§  318.4(b)(7)  as  follows:  "personnel  to 
work  with  parents,  teachers,  and 
administrators  in  a  rural  environment." 

Section  318.4 

Comments:  TTiree  people  objected  to 
the  proposed  provision  of  personnel 
preparation  for  certain  low-incidence 
populations  and  to  the  categories  as 
Hsted  because  it  appeared  diat  new 
categories  were  being  proposed  that 
were  not  consistent  with  those  identified 
in  Part  B  of  the  EHA. 

Discussion:  The  intent  of  the  section 
is  to  ensure  adequate  support  for 
personnel  training  for  that  portion  of  the 
population  that  generates  low  full-time 
equivalencies,  and  that  universities  find 
most  expensive  to  train. 

Changes:  A  change  has  been  made  to 
clarify  the  categories  listed  in  §  318.4(c). 
They  are  as  follows:  Severe  handicaps, 
deaf,  blind,  serious  emotional 
disturbance,  and  other  health 
impairments. 

Section  318.21 

Comments:  One  person  said  related 
services  data  in  the  arts  are  not 
collected  from  the  State  Comprehensive 
System  of  Personnel  Developmei.t 
(CSPD)  and  feared  that  the  impact  on 
critical  need  criterion  at  §  318.21(aj(l) 
would  adversely  affect  the  potential  for 
further  development  of  these  fields. 

Discussion:  The  CSPD  data  is  but  one 
of  a  number  of  sources  of  needs  data 
that  may  be  included  to  support  an 
application. 

Changes:  No  changes  have  been  made 
in  response  to  this  commenL 

Section  318.21 

Comments:  One  individual  expressed 
apprehension  that  5  318.21(a)(2){vii) 
might  disadvantage  private  institutions 
compared  to  their  public  institution 
counterparts  regarding  collaboration 
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with  SEAs.  Another  person  suggested 
that  SEAs  should  establish  collaborative 
relationships  with  IHEs  and  LEAs. 

Discussion:  The  collaboration 
between  private  institutions  and  SEAs  is 
deemed  important  ami  necessary  for  the 
most  efficient  and  effective  delivery  of 
services  to  occur.  The  Department  has 
no  reason  to  believe  private  institutions 
would  be  disadvantaged  by  this 
criterion.  Collaborative  cooperation  is 
encouraged  at  §  318.21(a)(2)  (vi)  and 
(vii). 

Changes:  No  changes  have  been  made 
in  response  to  these  comments. 

Section  318.21 

Comments:  Four  comments  were 
received  recommending  a  decrease  in 
the  weighting  of  the  first  selection 
criterion  (impact  on  critical  present  and 
projected  need)  and  an  increase  in  the 
weighting  of  the  third  selection  criterion 
(plan  of  operation). 

Discussion:  The  EHA  Amendments  of 
1986  (Pub.L.  99-457)  stated  that  the 
Secretary  shall  base  awards  on  present 
and  projected  need  and  the  capacity  of 
the  institution  to  train  qualified 
personnel.  This  new  wording  in  the 
statute  is  reflected  in  the  weighting  of 
the  selection  criteria.  In  light  of  this 
emphasis  the  Department  believes  that 
the  proposed  weighting  is  appropriate 
for  5iese  two  criteria,  but  agrees  that  the 
plan  of  operation  could  be  increased. 

Changes:  The  weight  of  the  plan  of 
operation  has  been  increased  by  five 
points  and  the  evaluation  plan  has  been 
reduced  by  five  points  in  order  to 
accommodate  the  100  point  scale. 

Section  318.21 

Comments:  One  commenter  suggested 
integrating  the  discussion  of  practicum 
sites  and  local  educational  agencies  into 
one  section  since  they  are  closely 
related,  and  moving  the  discussion  on 
collaboration  to  the  section  on  impact 
on  need. 

Discussion:  The  Secretary  deems  the 
items  are  sufficiently  distinct  and  hence 
appropriately  placed. 

Changes:  No  changes  have  been  made 
in  response  to  this  comment. 

Section  318.21 

Comments:  Four  persons 
recommended  eliminating  the  words 
"critical"  and  "reliable"  in 
§  318.21(a)(l)(i)(A)  and  "publications" 
and  "performance  evaluations"  in 
§  318.21(a)(2)(i),  contending  the  former 
belong  in  applied  research  and  the  latter 
is  of  a  confidential  nature. 

Discussion:  The  use  of  "critical"  in  the 
selection  criteria  is  intended  to  allow 
the  Secretary  to  consider  the 
importance,  as  well  as  the  presence,  of  a 


need  for  more  or  better-trained 
personnel.  "Reliable"  is  interpreted  to 
mean  revelant.  accurate,  or  dependable. 
The  inclusion  of  "performance 
evaluations"  was  intended  to  elicit 
documentation  of  the  ouality  of  the 
applicant's  key  personnel. 

Changes:  The  word  "accurate"  has 
been  added  to  "reliable."  "Positive 
performance  evaluations"  has  been 
deleted;  and  in  its  place  "and  other 
professional  contributions"  has  been 
added  with  the  expectation  applicants 
will  thoroughly  document  the  quality  of 
their  key  personnel. 

Section  318.21 

Comments:  One  person  recommended 
inserting  the  word  "technology"  in 
§  318.21(a)(3)(vii)(B)  and 
§  318.21(b)(2)(ii)(B)  because  of  its 
prominence  in  modem  education. 

Discussion:  The  Secretary  agrees  with 
the  recommendation  since  recent 
technological  innovations  have  made 
vast  improvements  in  the  ways  people 
with  handicaps  can  access  information. 

Changes:  The  sections  have  been 
modified  to  read.  "Demonstrate  an 
awareness  of  relevant  methods, 
procedures,  techniques,  technology,  and 
instructional  media  or 
materials  *  *  *  ." 

Section  318.21 

Comments:  An  individual  commenter 
expressed  the  point  of  view  that 
specifying  preservice  and  inservice 
models  only  in  the  special  projects 
priority  may  be  too  limiting. 

Discussion:  The  Secretary  agrees  that 
a  modification  would  allow  projects  to 
justifiably  and  productively  address 
aspects  of  personnel  preparation  other 
than  preservice  and  inservice  models. 

Changes:  Section  318.21(b)(2)(i)  has 
been  altered  to  read  "*  *  *  its  potential 
for  replication  and  effectiveness,  and 
the  quality  of  its  plan  for  dissemination 

Section  318.3(a)(3)  has  been 

changed  as  follows:  "other  projects  of 
national  significance  for  the  preparation 
of  personnel  needed  to  serve  infants, 
toddlers,  children,  or  youth  with 
handicaps." 

Executive  Order  12806 

Regulations  governing  the  Parent 
Training  and  Information  Centers 
program  will  have  a  positive  impact  on 
the  family  and  are  consistent  with 
Executive  Order  12606— The  Family. 
The  regulations  strengthen  the  authority 
and  participation  of  parents  in  the 
education  of  their  children  by  providing 
appropriate  training  and  disseminating 
information. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  ae  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States.  Based  on 
the  response  to  the  proposed  rules  and 
on  its  own  review,  the  Department  has 
determined  that  the  regulations  in  this 
document  do  not  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects 

34  CFR  Part  316 

Education.  Education  of  handicapped, 
Education-training,  Grant  programs- 
education,  Nonprofit  organizations. 
Teachers. 

34  CFR  Part  318 

Education,  Education  of  handicapped. 
Education-training,  Grant  programs- 
education.  Student  aid.  Teachers. 

Dated;  October  19. 1988. 
L,auro  F.  Cavazos. 

Secretary  of  Education 
(Catalog  of  Federal  Domestic  Assistance  No. 
84  029;  Training  of  Personnel  for  the 
Education  of  the  Handicapped) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
new  Part  316  and  by  revising  Part  318  to 
read  as  follows: 

PART  316— TRAINING  PERSONNEL 
FOR  THE  EDUCATION  OF  THE 
HANDICAPPED— PARENT  TRAINING 
AND  INFORMATION  CENTERS 

Subpart  A — General 

Sec. 

316.1  What  is  the  purpose  of  this  program? 

316.2  Who  is  eligible  for  an  award? 

316.3  What  activities  may  the  Secretary 
fund? 

316.4  What  regulations  apply  to  this 
program? 

316.5  What  defmitions  apply  to  this 
program? 

Subpart  B — (Reserved] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

316.20  How  does  the  Secretary  evaluate  an 
application? 

316.21  What  selection  criteria  does  the 
Secretary  use? 


Sec. 

316.22     What  additional  factors  does  the 
Secretary  consider? 

Subpart  D — What  Condittons  Must  a 
Grantee  Meet? 

316.30  What  types  of  services  are  required? 

316.31  What  are  the  duties  of  the  board  of 

I        directors  or  special  governing  committee 
I        of  a  parent  organization? 

Authority:  20  U.S.C.  1431  and  1434,  unless 
otherwise  noled. 

Subpart  A— General 

§  3 16. 1     What  Is  the  purpose  of  tMs 
program? 

(a)  This  program  supports  grants  to 
parent  organizations  for  the  purpose  of 
providing  training  and  information  to 
parents  of  children  and  youth  with 
handicaps  and  to  persons  who  work 
with  parents,  to  enable  parents  to 
participate  more  fully  and  effectively 
v.'ith  professionals  in  meeting  the 
educational  needs  of  their  children  and 
youth. 

(b)  Parent  training  and  information 
programs  may,  at  a  grantee's  discretion, 
include  State  or  local  educational 
agency  personnel  if  that  participation 
will  further  an  objective  of  the  program 
assisted  by  the  grant. 

(Authority:  20  U.S.C.  1431(c]) 

§316.2    Wtw  is  eligit>4e  tor  an  award? 

Parent  organizations  are  eligible  to 
receive  grants  under  this  program. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.3    What  activities  may  tlie  Secretary 
fond? 

Parent  training  and  information 
projects  assisted  under  this  program 
must  be  designed  to  assist  parents  to — 

(a)  Understand  the  nature  and  needs 
of  the  handicapping  conditions  of  their 
children  and  youth; 

(bj  Provide  follow-up  support  for  their 
children  and  youth's  educational 
programs; 

(c)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals: 

(d)  Participate  fully  in  educational 
decisionmaking  processes,  including  the 
development  of  their  child  or  youth's 
individualized  education  program; 

(e)  Obtain  information  about  the 
programs,  services,  and  resources 
available  to  their  children  and  youth, 
and  the  degree  to  which  the  programs, 
services,  and  resources  are  appropriate 
to  meet  the  needs  of  their  children  and 
youth;  and 

(f)  Understand  the  provisions  for 
educating  children  and  youth  with 
handicaps  under  Part  B  of  the  Act. 

(Authority;  20  U.S.C.  1431(c)) 


S  3 1 6.4    What  reguiations  apply  to  th w 
program?  * 

The  following  regulations  apply  to 
assistance  under  this  program; 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants  to  institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations).  Part  75  (Direct 
Grant  Programs),  Part  77  (Definitions 
That  Apply  to  Department  Regulations), 
and  Part  79  (Intergovernmental  Review 
of  Department  of  Education  Programs 
and  Activities). 

(b)  The  regulations  in  this  Part  316. 

(Authority:  20  U.S.C  1431(c)) 

§  316.5    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant. 

Aplication. 

Award. 

Dpoartment. 

EDGAR. 

Fiscal  year. 

Local  educational  agency. 

Nonprofit. 

Private. 

Projecl. 

Secretarj-. 

Slate. 

State  educational  agency. 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  300: 

Individualized  education  program 
15  300.340). 

Parent  (§300.10). 

Related  services  (S  300.13). 

Special  education  (§  300.14). 

(c)  Other  definitions  specific  to  34 
CFR  Part  316.  The  following  terms  used 
in  this  part  are  defined  as  follows: 

"Act"  means  the  Education  of  the 
Handicapped  Act  (EHA). 

"Children  and  youth  with  handicaps' 
means  children  and  youth  who  are 
mentally  retarded,  hard  of  hearing,  deaf, 
speech  or  language  impaired,  visually 
handicapped,  seriously  emotionally 
disturbed,  orthopedically  impaired, 
other  health  mipaired,  or  who  have 
specific  learning  disabilities,  and  who 
by  reason  thereof  need  special 
education  and  related  services. 

"Parent  organization"  means  a  private 
nonprofit  organization  that  is  governed 
by  a  board  of  directors  of  which  a 
majority  of  the  members  are  parents  of 
children  and  youth  with  handicaps  and 
that  includes  professionals  in  the  field  of 
special  education  and  related  services 
who  serve  children  and  youth  with 
handicaps:  or  if  the  nonprofit  private 
organization  does  not  have  such  a 


board,  such  organization  shall  have  « 
m.embership  representing  the  interests  of 
individuals  with  handicaps  and  a 
special  governing  committee,  a  majority 
of  the  members  of  which  are  parents  of 
children  and  youth  with  handicaps,  and 
which  includes  professionals  in  the 
fields  of  special  education  and  related 
services.  The  organization,  in  providmg 
training  and  information  under  this  part 
must  serve  the  parents  of  children  and 
youth  representing  the  full  range  of 
handicapping  conditions.  The 
organization  must  demonstrate  the 
capacitj'  and  expertise  to  conduct  the 
authorized  training  and  information 
activities  efectively. 

(.\uthority:  20  U.S.C  1431(c)) 

Subpart  B — {Reserved] 

Subpart  C— How  Does  ttie  Secretary 
Make  an  Award? 

§  3 1 6.20    How  does  ttw  Secretary  eva»u3te 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  316.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  1431(c)) 

§  31S.21     What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Extent  of  present  and  projected 
needs.  (15  points)  The  Secretary  reviews 
each  application  to  determine  ihe  extent 
to  which  the  project  makes  an  impact  on 
parent  training  and  information  needs, 
consistent  wiih  the  purposes  of  the  Act. 
including  consideration  of  the  impact 

on — 

(1)  The  present  and  projected  needs  in 
the  applicant's  geographic  area  for 
trained  parents:  and 

(2)  rhe  present  and  projected  training 
and  information  needs  for  personnel  to 
work  with  parents  of  children  and  youth 
with  handicaps. 

(b)  Anticipated  project  results.  (25 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  assist  parents 
to— 

(1)  Understand  the  nature  and  needs 
of  the  handicapping  conditions  of  their 
childrCTi  and  youth: 

(2)  Provide  follow-up  support  for  Iheir 
children  and  youth's  educational 
programs: 

(3)  Communicate  more  effectively 
with  special  and  regular  educators. 
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administrators,  related  services 
personnel,  and  other  relevant 
professionals; 

(4)  Participate  fully  in  educational 
decisionmaking  processes,  including  the 
development  of  their  child  or  youth's 
individualized  educational  program: 

(5)  Obtain  information  about  the 
programs,  services,  and  resources 
available  to  their  children  and  youth 
and  the  degree  to  which  the  programs, 
services,  and  resources  are  appropriate 
to  meet  the  needs  of  their  children  and 
youth;  and 

(6)  Understand  the  provisions  for 
educating  children  and  yoth  with 
handicaps  under  Part  B  of  the  Act. 

(c)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  An  effective  management  plan  that 
ensures  proper  and  efficient 
administration  of  the  project; 

(3)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program;  and 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (See  34  CFR  75.590, 
Evaluation  by  the  grantee.) 

(e)  Quality  of  key  personnel.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  in  the  project,  including — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(3)  The  time  that  each  of  the  key 
personnel  plans  to  commit  to  the  project; 

(4)  How  the  applicant,  as  s  part  of  its 
nondiscriminatory  practices,  will  ensure 
that  its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition;  and 

(5)  Evidence  of  the  applicant's  past 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(f)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 


(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.22    What  addltiofuy  factors  does  ttt* 
Secretary  consider? 

In  addition  to  the  criteria  in  §  316.21, 
the  Secretary  considers  the  following 
factors  in  making  an  award: 

(a)  Geographic  distribution.  In 
selecting  projects  for  award,  the 
Secretary  ensures  that,  to  the  greatest 
extent  possible,  awards  are  distributed 
geographically,  on  a  State  or  regional 
basis,  throughout  all  the  States  and 
serve  parents  of  children  and  youth  with 
handicaps  in  both  urban  and  rural  areas. 

(b)  Unserved  areas.  In  selecting 
projects  for  award,  the  Secretary  gives 
priority  to  applications  that  propose  to 
serve  unserved  areas. 

(Authority:  20  U.S.C.  1431(c]) 

Subpart  D— What  Conditions  Must  a 
Grantee  Meet? 

§  316.30    What  types  of  services  are 
required? 

(a)  Projects  must  be  designed  to  meet 
the  unique  training  and  information 
needs  of  parents  of  children  and  youth 
with  handicaps  who  live  in  the  area  to 
be  served  by  the  project,  particularly 
those  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented. 

(b)  A  grantee  shall  consult  with 
appropriate  agencies  that  serve  or  assist 
children  and  youth  with  handicaps  in 
the  geographic  areas  served  by  the 
project. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.31    What  are  the  duties  of  the  board 
of  directors  or  special  governing 
committee  of  a  parent  organization? 

The  recipient's  board  of  directors  or 
special  governing  committee  as 
described  in  §  316.5  must  meet  at  least 
once  in  each  calendar  quarter  to  review 
the  parent  training  and  information 
activities  under  the  grant. 

(Authority:  20  U.S.C.  1431(c)) 
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Authority:  20  U.S.C.  1431  and  1434.  unless 
otherwise  noted. 

Subpart  A— General 

§  3 1 B.  1    What  is  the  purpose  of  this 
program? 

This  program  serves  to  increase  the 
quantity  and  improve  the  quaUty  of 
personnel  available  to  serve  infants, 
toddlers,  children,  and  youth  with 
handicaps  through — 

(a)  The  provision  of  awards  to  support 
the  preservice  training  of  personnel  for 
careers  in  special  education  and  early 
intervention  in — 

(1)  Special  education  teaching, 
including  speech-language  pathology, 
audiology.  and  adaptive  physical 
education; 

(2)  Related  services  te  children  and 
youth  with  handicaps  in  educational 
settings; 

(3)  Special  education  supervision  and 
administration; 

(4)  Special  education  research;  and 

(5)  Training  of  special  education 
personnel  and  other  personnel  providing 
special  services  and  preschool  and  early 
intervention  services  for  infants, 
toddlers,  children,  and  youth  with 
handicaps;  and 

(b)  Special  projects  designed  to 
develop  and  demonstrate  new 
approaches  for  the  preservice  training 
described  in  §  318.3(a)  and  also  for 
inservice  training  activities. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)  and 
1434) 

§  3 1 8.2    Who  is  eligible  for  an  award? 

(a)  The  following  agencies  are  eligible 
for  assistance  under  this  part: 


(1)  Institutions  of  higher  education 
and  other  appropriate  nonprofit 
agencies  are  eligible  under  S  318.1(a); 
and 

(2)  Institutions  of  higher  education, 
State  agencies,  and  other  appropriate 
nonprofit  agencies  are  eligible  under 
S  318.1(b). 

(b)  in  order  to  receive  a  preservice 
training  grant  under  S  318.3,  an 
institution  or  agency  must  demonstrate 
that  it  meets  State  and  professionally   - 
recognized  standards  for  the  training  of 
special  education  and  related  services 
personnel,  as  evidenced  by  appropriate 
State  and  professional  accreditation, 
unless  the  grant  is  for  the  purpose  of 
assisting  the  applicant  agency  or 
institution  to  meet  those  standards. 

(Authority:  20  U.S.C.  1431(a)(2)) 

§  318.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  supports  three  types  of 
projects  under  this  program: 

(a)  Special  projects  designed  to 
include — 

(1)  Development,  evaluation,  and 
distribution  of  innovative  approaches  to 
personnel  preparation; 

(2)  Development  of  materials  to 
prepare  personnel  to  educate  or  provide 
early  intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
handicaps;  and 

(3)  Other  projects  of  nationa) 
significance  for  the  preparation  of 
personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
handicaps. 

(b)  Development  of  new  programs 
designed  to  establish  and  increase  the 
capacity  and  quality  of  preservice 
training;  and 

(c)  Improvement  of  existing  programs 
designed  to  maintain  and  upgrade  the 
capacity  and  quality  of  preservice 
training. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§318.4    What  priorities  may  the  Secretary 
establish? 

(a)  Projects  supported  under  this 
program  that  meet  a  priority  as 
described  in  paragraph  (b)  or  (c)  of  this 
section  may  provide  training  to  degree, 
nondegree,  certified,  and  noncertified 
personnel,  except  that  doctoral  and 
post-doctoral  preparation  may  be 
supported  only  under  the  priorities 
described  hi  paragraphs  (b)(3),  {b)(4), 
and  (b)(8)  of  this  section. 

(b)  "The  Secretary  may  select  annually 
one  or  more  of  the  following  priority 
areas  for  funding: 

(1)  Preparation  of  personnel  for 
careers  in  special  education  and  early 
intervention.  This  priority  supports 
projects  under  SS  318.3  (b)  and  (c)  that 


are  designed  to  provide  preservice 
training  of  personnel  for  careers  in 
special  education  and  early 
intervention,  or  supervisors  of  those 
personnel.  The  priority  includes  the 
preparation  of  special  teachers  of 
infants,  toddlers,  children,  and  youth 
with  handicaps,  special  education 
administrators  and  supervisors,  speech- 
language  pathologists,  audiologists, 
adaptive  physical  educators,  vocational 
educators,  and  infant  intervention 
specialists. 

(2)  Preparation  of  related  services 
personnel  This  priority  supports 
projects  under  §§  318.3  (b)  and  (c)  that 
are  designed  to  provide  preservice 
preparation  of  individuals  who  provide 
developmental,  corrective,  and  other 
supportive  services  that  assist  infants, 
toddlers,  children,  and  youth  with 
handicaps  to  benefit  from  special 
education.  These  include 
paraprofessional  personnel,  therapeutic 
recreation  specialists,  health  service 
providers,  physical  therapists, 
occupational  therapists,  and  other 
related  services  personnel. 

(3)  Preparation  of  leadership 
personnel.  This  priority  supports 
projects  under  §  318.3  (b)  and  (c)  that 
are  designed  to  provide  preservice 
doctoral  and  post-doctoral  preparation 
of  professional  personnel  such  as 
administrators,  supervisors,  researchers, 
and  teacher  trainers. 

(4)  Preparation  of  personnel  for 
transition  of  youth  with  handicaps  to 
adult  and  working  life.  This  priority 
supports  projects  under  §  318.3  (b)  and 
(c)  that  are  designed  to  provide 
preservice  preparation  of  individuals 
who  assist  youth  with  handicaps  in  their 
transition  from  school  to  adult  roles. 
Personnel  may  be  prepared  to  provide 
short-term  transitional  services,  long- 
term  structured  employment  services,  or 
instruction  in  community  and  school 
settings  with  secondary  school  students. 

(5)  Preparation  of  personnel  to 
provide  early  intervention  services  to 
infants  and  toddlers  with  handicaps. 
This  priority  supports  projects  under 

S  318.3  (b)  and  (c)  that  are  designed  to 
provide  preservice  preparation  of 
individuals  who  serve  infants  and 
toddlers  with  handicaps  or  those  who 
are  at  high  risk  of  being  handicapped. 
Personnel  may  be  prepared  to  provide 
short-term  services  or  long-term  services 
that  extend  into  a  child's  preschool 
program. 

(6)  Preparation  of  personnel  for 
special  populations  of  infants,  toddlers, 
children,  and  youth  with  handicaps. 
This  priority  supports  the  preservice 
preparation  of  early  intervention, 
special  education,  and  related  services 
personnel  under  S  318.3  (b)  and  (c)  who 


BEST  COPY  AVAILABLE 


will  serve  special  populations  of  infants, 
toddlers,  children,  and  youth  with 
handicaps  who,  because  of  special 
characteristirs,  require  professional 
competencies  in  addition  to  those 
needed  for  other  infants,  toddlers, 
children,  and  youth  with  similar 
disabilities.  Project  personnel  funded 
under  this  priority  must  define  a  specific 
special  population,  describe  the 
additional  competencies  that  are  needed 
by  professionals  serving  that  population, 
and  describe  how  the  project's  training 
program  will  result  in  the  attainment  of 
those  competencies. 

(7)  Preparation  of  personnel  to  work 
in  rural  areas.  This  priority  supports 
projects  under  §  318.3  (b)  and  (c)  that 
are  designed  to  provide  preservice 
training  of  personnel  who  will  serve 
infants,  toddlers,  children,  and  youth 
with  handicaps  in  rural  areas.  Projects 
must  also  be  designed  to  provide 
training  to  assist  personnel  to  work  with 
parents,  teachers,  and  administrators  in 
a  rural  environment. 

(8)  Special  projects.  This  priority 
supports  projects  with  preservice  and 
inservice  activities  specified  in 

§  318.3(a). 

(c)  In  addition  to  the  priority  areas 
described  in  paragraph  (b)  of  this 
section,  the  Secretary  may  select 
annually  as  a  priority  the  support  of  pre- 
service preparation  of  special  educators 
and  early  intervention  personnel  who 
serve  infants,  toddlers,  children,  and 
youth  with  low-incidence  handicaps  in  a 
designated  State  or  geographic  area. 
Specifically,  the  Secretary  may  select 
one  or  more  of  the  following  low- 
incidence  categories: 

(1)  Severe  handicaps,  including 
intense  physical  or  mental  problems, 
deaf-blindness,  and  other  multiple 
handicaps. 

(2)  Deaf. 

(3)  Blind. 

(4)  Serious  emotional  disturbance. 

(5)  Other  health  impairments, 
including  autism  and  chronic  or  acute 
health  problems. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

S318.S    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
assistance  under  this  program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations).  Part  75  (Direct 
Grant  Programs),  Part  77  (Definitions 
that  Apply  to  Department  Regulations), 
Part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
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Activities),  and  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments), 
(b)  The  regulations  in  this  Part  318. 

(Authority:  20  ISJ&Xl.  1431  (a)  and  (b|  and 
1434) 

program? 

fa)  Definitions  in  EDGAR.  The 
foHowing  terms  iwed  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  yew 

Grant  period 

Local  educational  agency 

Nonprofit 

Preschool 

Private 

Project 

Public 

Secretary 

State 

State  educaiional  agency 

(b)  Definitions  in  34  CFR  Part  30a  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  300: 

Deaf(S30e.5(b)tl)) 

Deaf-blind  ($300.5(bH2)) 

Other  heaKh  knpaired  (§30a5(b)(7]) 

Seriously  emotionally  disturbed  (93aa5Cb)(8)) 

Related  services  (§300.13) 

Special  education  (930ai4) 

(c)  Definitions  in  34  CFR  Part  315.  The 
following  term  used  in  this  part  is 
defined  in  34  CFR  Part  315: 

Severely  handicapped  children  and  youth 
(§315.4td)) 

(d)  Other  definitions  specific  to  34 
CFR  Part  318.  The  following  terms  used 
in  this  part  are  defmed  as  follows: 

"Act"  means  the  Education  of  t)ie 
Handicapped  Act  (EIIA). 

"Children  and  youdi  with  handicaps" 
means  children  and  youth  who  are 
mentally  retarded,  hard  of  hearirtg,  deaf, 
speech  or  language  impaired,  visually 
handicapped,  seriously  emotionally 
disturbed,  orthopcdically  impaired, 
other  health  impaired,  or  who  have 
specific  learning  disabilities,  and  who 
by  reason  t)»ereof  need  special 
education  and  related  services. 

"Early  intervention  services"  means 
those  developmental  services  which 
meet  the  requirements  of  section  672(2] 
of  the  EHA. 

"Infants  and  toddlers  with  hantficapa" 
as  used  in  this  part  means  children  from 
birth  through  age  two  who  need  early 
intervention  services  because  they — 

(1)  Are  experiencing  developmental 
dniays,  as  measured  by  appropriate 


diagnostic  instruments  and  procedures 
in  one  or  more  of  the  following  areas — 

(i)  Cognitive  development: 

(ii)  Physical  development,  including 
vision  and  bearing: 

(iii)  Language  or  speech  development: 

(iv)  PsjrchoTOCJal  development: 

(v)  Sdfr-help  sldHs;  or 

(vi)  Have  a  diagnosed  phsrsica)  or 
mental  condition  that  has  a  high 
probability  of  resulting  m  developmental 
delay. 

(2)  The  term  may  also  include  children 
from  birth  through  age  two  who  are  at 
risk  of  having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 
(Authority:  20  U.SXL  1431  (al  and  (b)) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 


9318JO     How  dees  Vm  Secretary 
evaluate  anipplcellen? 

(a)  The  Secretary  evahiates  an 
apphcation  on  the  basis  of  the  criteria  in 
§  318.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximam  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

{318.21    What  —taction  cHteria  do—  ttw 
Secretary  H—T 

(a)  The  Secretary  uses  the  following 
criteria  to  evaluate  all  appHcatiorts  other 
than  applications  for  special  projects,  as 
described  in  8  318.3(a). 

(1)  Impact  on  critical  present  and 
projected  need.  (30  points]  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
training  will  have  a  significant  impact 
on  critical  State,  regional,  or  national 
needs  in  the  quality  or  the  quantity  of 
personnel  serving  infants,  toddlers, 
children,  and  youth  with  handicaps.  The 
Secretary  considers — 

(i)  The  significance  of  the  personnel 
needs  to  be  addressed  to  the  provision 
of  special  education,  related  services 
and  earfy  intervention  services. 
Significance  of  need  identified  by  the 
applicant  may  be  shown  by — 

(A)  Evidence  of  critical  personnel 
shortages  in  targeted  specialty  or 
geographic  areas,  as  demonstrated  by 
data  from  the  State  Comprehensive 
System  of  Persoonel  Development; 
reports  from  the  Clearinghouse  on 
Careers  and  Employment  of  Personnel 
serving  children  and  youth  with 
handicaps;  or  other  indicators  of  need 
that  the  applicant  demonstrates  are 
relevant,  reliable,  and  accurate:  or 


(B)  Evidence  showing  significant  need 
for  improvement  in  the  quality  of 
personnel  providing  special  education, 
related  services  and  early  intervention 
services,  as  shown  by  comparisons  of 
actual  and  needed  skills  of  personnel  in 
targeted  specialty  or  geographic  areas; 
and 

(ii]  The  impact  the  proposed  project 
will  have  on  the  targeted  need.  Evidence 
that  the  project  resultB  will  have  an 
impact  on  the  targeted  needs  may 
include — 

(A)  The  projected  number  of 
graduates  from  the  project  each  year 
who  wiQ  have  necessary  competencies 
and  certification  to  affect  the  need; 

(B)  For  ongoing  programs,  the  extent 
to  which  the  applicant's  projections  are 
supported  by  ttie  number  of  previous 
program  graduates  that  have  entered  the 
field  for  which  they  received  training. 
the  prc^essional  contributions  of  those 
graduates,  and  data  (hi  the  need  for 
graduates  in  paragraph  (aXlKi>MA)  of 
this  section:  and 

(C)  For  new  programs,  the  extent  to 
wfaidi  program  features  support  the 
projections  in  §  318.21(aKl)(iiHA)  of  this 
section,  and  the  af^bcant's  plan  for 
helping  graduates  locate  appropriate 
employment  in  the  area  of  need  or  the 
program  features  that  ensure  that 
graduates  will  have  competencies 
needed  to  address  identified  qualitative 
needs. 

(2)  Capacity  of  the  institution.  (25 
points]  The  Secretary  reviews  eadi 
application  to  determine  the  capacity  of 
the  institution  or  agency  to  train 
quaKfied  personnel,  including 
consideration  of — 

(i)  The  qualifications  and 
accomplishments  of  the  project  director 
and  other  key  personnel  directly 
involved  in  the  proposed  training 
program,  including  prior  training, 
publications,  and  other  professional 
contributions; 

(ii)  The  amount  of  time  each  key 
person  plans  to  commit  to  the  project: 

(iii)  The  adequacy  of  resources, 
facilities,  suppKcs,  and  equipment  that 
the  applicant  plans  to  commit  to  the 
project; 

(iv)  The  quahty  of  the  practicum 
training  settings,  including  evidence  that 
they  are  suffiaently  available,  apply 
state-of-the-art  services  and  model 
teaching  practices,  materials  and 
technology,  provide  adequate 
supervision  to  trainees,  and  offer 
opportunities  for  trainees  to  teach  and 
foster  interaction  between  students  with 
handicaps  and  their  non-handicapped 
peers; 

(v)  The  capacity  of  the  applicant  to 
recruit  well-qualified  students; 


(vi)  The  experience  and  capacity  of 
the  applicant  to  assist  local  public 
schools  and  early  intervention  service 
agencies  in  providing  training  to  these 
personnel,  including  the  development  of 
model  practicum  sites;  and 

(vii)  The  extent  to  which  the  applicant 
cooperates  with  State  educational 
agency  (SEAs).  the  State  designated 
lead  agency  under  Part  H  of  the  Act, 
other  institutions  of  higher  education 
(IHEs).  and  other  appropriate  public  and 
private  agencies  in  the  region  served  by 
the  applicant  in  identifying  personnel 
needs  and  plans  to  address  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quahty  of  the  plan  of 
operation  for  the  project,  including — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  liie  extent  to  which  the  plan  of 
management  ensures  effective,  proper, 
and  efficient  administration  of  the 
project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition; 

(vi)  The  extent  to  which  the 
application  includes  a  delineation  of 
competencies  that  program  graduates 
will  acquire  and  how  the  competencies 
will  be  evaluated; 

(vii)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(A)  Are  appropriate  for  the  students' 
attainment  of  professional  knowledge 
and  competencies  deemed  necessary  for 
the  provision  of  quality  educational  and 
early  intervention  services  for  infants, 
toddlers,  children,  and  youth  with 
handicaps;  and 

(B)  Demonstrate  an  awareness  of 
methods,  procedures,  techniques, 
technology,  and  instructional  media  or 
materials  that  are  relevant  to  the 
preparation  of  personnel  who  serve 
infants,  toddlers,  children,  and  youth 
with  handicaps;  and 

(viii]  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
implement  current  research  and 
demonstration  results  in  meeting  the 
educational  or  early  intervention  needs 
of  infants,  toddlers,  children,  and  youth 
with  handicaps. 

(4)  Evaluation  plan.  (10  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 


plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  for  the  project; 

(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including,  but  not  limited 
to,  the  number  of  trainees  graduated  and 
hired; 

(iii)  Provide  evidence  that  evaluation 
data  and  student  follow-up  data  are 
systematically  collected  and  used  to 
modify  and  improve  the  program.  (See 
34  CFR  75.590.  Evaluation  by  the 
grantee.) 

(5)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
apphcation  to  determine  the  extent  to 
which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(iii)  The  appUcant  presents 
appropriate  plans  for  the 
institutionalization  of  Federally 
supported  activities  into  basic  program 
operations. 

(b)  The  Secretary  uses  the  following 
criteria  to  evaluate  a  special  projects 
apphcation  described  in  S  31B.3(a): 

(1]  Anticipated  project  results.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  meet  present  and 
projected  needs  under  Parts  B  and  H  of 
the  Act  in  special  education,  related 
services,  or  early  intervention  services 
personnel  development. 

(2)  Program  content.  (20  points]  The 
Secretary  reviews  each  application  to 
determine — 

(i)  The  project's  potential  for  national 
significance,  its  potential  for  replication 
and  effectiveness,  and  the  quality  of  its 
plan  for  dissemination  of  the  results  of 
the  project; 

(ii)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(A)  Are  appropriate  for  the  attainment 
of  knowledge  that  is  necessary  for  the 
provision  of  quality  educational  and 
early  intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
handicaps;  and 

(B)  Demonstrate  an  awareness  of 
relevant  methods,  procedures, 
techniques,  technology,  and 
instructional  media  or  materials  that  can 
be  used  in  the  development  of  a  model 
to  prepare  personnel  to  serve  infants, 
toddlers,  children  and  youth  with 
handicaps;  and 

(iii)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
are  related  to  the  educational  or  early 


intervention  needs  of  infants,  toddlers, 
children,  and  youth  with  handicaps. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  apphcation  to 
determine  the  quaHty  of  the  plan  of 
operation  for  the  project  including — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program;  and 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(4)  Evaluation  plan.  (15  points]  The 
Secretary  reviews  each  apphcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  for  the  project;  and 
(ii]  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (See  34  CFR  75.590, 
Evaluation  by  the  grantee.) 

(5)  Quality  of  key  personnel  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  in  the  project,  including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii]  The  time  that  each  of  the  key 
personnel  plans  to  commit  to  the  project; 

(iv)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition: 
and 

(v]  Evidence  of  the  applicant's  past 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(6)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(7)  Budget  and  cost  effectiveness.  (10 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii]  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 
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§  318.22    Wtwt  additional  factors  does  the 
Secretary  consider? 

The  Secretary  makes  awards  for  a 
one-  to  five-year  period  based  on  the 
nature  of  projected  needs  addressed  by 
the  project  and  the  quality  of  the  plan 
for  meeting  those  needs. 
(Authority:  20  L'.S  C.  1431  (a)  and  (b)J 

Subpart  D— What  Conditions  Must  a 
Grantee  Meet? 

§  318.30    Is  student  ftotandal  assistance 
authorized? 

A  grantee  may  use  grant  funds  to 
provide  traineeships  or  stipends.  The 
sum  of  the  assistance  provided  to  a 
student  through  this  part  and  any  other 
assistance  provided  the  student  may  not 
exceed  the  cost  of  attendance.  Cost  of 
attendance  is  defined  as — 

(a)  Tuition  and  fees  normally  assessed 
a  student  carrying  the  same  academic 
workload,  as  determined  by  the 
institution,  and  including  costs  for  rental 
or  purchase  of  any  equipment,  materials, 
or  suppHes  required  of  all  students  in 
the  same  course  of  study, 

(b)  An  allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses  for  a  student 
attending  the  institution  on  at  least  a 
half-time  basis,  as  determined  by  the 
institution; 

(c)  An  allowance  (as  determined  by 
the  institution)  for  room  and  board  costs 
incurred  by  the  student  that — 

(1)  Will  be  an  allowance  of  not  less 
than  $1,5(X)  for  a  student  without 
dependents  residing  at  home  with 
parents: 


(2)  For  students  without  dependents 
residing  in  institutionally  owned  or 
operated  housing,  will  be  a  standard 
allowance  determined  by  the  institution 
based  on  the  amount  normally  assessed 
most  of  its  residents  for  room  and  board; 
and 

(3)  For  all  other  students,  will  be  an 
allowance  based  on  the  expenses 
reasonably  incurred  by  the  students  for 
room  and  board,  except  that  the  amount 
may  not  be  less  than  $2,500; 

(d)  For  less  than  half-time  students  (as 
determined  by  the  institution),  tuition 
and  fees  and  an  allowance  for  only 
books,  supplies,  and  transportation  (as 
determined  by  the  institution)  and 
dependent  ca.^^  expenses  (in  accordance 
with  paragraph  (g)  of  this  section); 

(e)  For  a  student  engaged  in  a  program 
of  study  by  correspondence,  only  tuition 
and  fees  and,  if  required,  books  and 
supplies,  travel,  and  room  and  board 
costs  incurred  specially  in  fulfilUng  a 
required  period  of  residential  training: 

(f)  For  a  student  enrolled  in  an 
academic  fMrogram  which  normally 
includes  a  formal  program  of  study 
abroad,  reasonable  costs  associated 
with  the  study  (as  determined  by  the 
institution): 

(g)  For  a  student  with  one  or  more 
dependents,  an  allowance  (as 
determined  by  the  institution)  based  on 
the  expenses  reasonably  inctured  for 
dependent  care  based  on  the  number 
and  age  of  the  dependents: 

(h)  For  a  handicapped  student,  an 
allowance  (as  determined  by  the 
institution)  for  those  expenses  related  to 
his  or  her  handicap,  including  special 


services,  transportation,  equipment,  and 
supplies  that  are  reasonably  incurred 
and  not  provided  for  by  other  assisting 
agencies;  and 

(i)  For  a  student  receiving  all  or  part 
of  h."  or  her  instruction  by  means  of 
telecommunications  technology,  no 
distinction  must  be  made  with  respect  to 
the  mode  of  instruction  in  determining 
costs,  but  this  paragraph  may  not  be 
construed  to  permit  including  the  cost  of 
rental  or  purchase  of  equipment. 
(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§  3 1 8.31    Wttat  are  the  student  f inanicai 
assistance  criteria? 

Direct  financial  assistaiice  may  only 
be  paid  to  students  in  pres*^f  vice 
programs  and  only  if — 

(a)  The  student  is  qualified  for 
admission  to  the  program  of  study; 

(b)  The  student  maintains  satisfactory 
progress  in  a  course  of  study  as  defined 
in  34  CVR  668.16(e); 

(c)  The  student  is  a  citizen  or  a 
national  of  the  United  States. 

(Authority:  20  U.S.C  1431  (a)  and  (b)) 

§318.32    May  the  grantee  use  funds  if  a 
financially  assisted  student  withdraws  or  is 
dismissed? 

Financial  assistance  awarded  to  a 
student  that  is  unexpended  because  the 
student  withdraws  or  is  dismissed  from 
the  training  program  may  be  used  for 
financial  assistance  to  other  students 
during  the  grant  period. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 
[FR  Doc.  88-25913  Filed  11-9-88;  8;45  am] 
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DEPARTMENT  OF  EDUCATION 

Invitation  of  Applications  for  New 
Awards  for  Fiscal  Year  1989 

Title  of  Program:  Training  Personnel 
for  the  Education  of  the  Handicapjjed. 
CFUA  No.  84.029 

Purpose:  To  provide  training  and 
information  to  parents  of  children  and 
youth  with  handicaps  and  to  persons 
who  work  with  parents  of  children  and 
youth  with  handicaps  to  enable  parents 
to  participate  more  fully  and  effectively 
v/ith  professionals  in  meeting  the 
educational  needs  of  their  children  and 
youth. 


Deadline  for  Intergovernmental 
Review  Comments:  March  9. 1989. 

Applicable  Regulations:  (a)  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program.  34  CFR  Part 
316,  that  are  published  in  this  issue  of 
the  Federal  Register,  and  (b)  the 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74,  75,  77,  and  79. 

Priorities:  The  Secretary  announces, 
pursuant  to  34  CFR  75.105(c)(3).  the 
following  priority  for  fiscal  year  1989. 
Projects  supported  under  this  program 
may  provide  training  to  degree, 
nondegree,  certified,  and  noncertified 
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individuals.  The  Secretary  will  give  an 
absolute  preference  to  apphcations  thai 
meet  this  priority. 

Parent  Organization  Projects  (84.029MJ 

This  program  supports  grants  to 
parent  organizations  for  the  purpose  of 
providing  training  and  information  to 
parents  of  children  and  youth  with 
handicaps  and  to  persons  who  work 
with  parents,  to  enable  parents  to 
participate  more  fully  and  effectively 
with  professionals  in  meeting  the 
educational  needs  of  their  children  and 
youth. 


Title  and  CFDA 


Parent  Organization  Protects  (84  029M) . 


Deadline    i 

for  ': 

transmittal  {     Available 

of  funds ' 

applica- 


tions 


01/09/89 


$4,000,000 


T 


Estimated  rarwe  01    '    ^st-mated    |   Estimated    t       Proiect 

awards  ?"«?!         """**'  °< 

SMranis 


$80,000-$  100.000  '     $100,000 


penod  m 


♦0  Up  to  60. 


'  The  fundinfl  levels  are  estimated  projections  of  available  Federal  resources  and  may  be  subfect  to  revision  pending  changes  in  Congressional  appropnations 


Eligible  Applicants:  Private,  nonprofit 
organizations. 

For  Applications  or  Information 
Contact:  Norman  D.  Howe.  Office  of 
Special  Education  Programs,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.  (Switzer  Building,  Room 
3072— M/S  2313).  Washington.  DC. 
20202.  Telephone:  (202)  732-1068. 

Program  Authority:  20  U.S.C.  1431. 

Dated:  November  4. 1988. 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.029;  Training  Personnel  for  the  Education 

of  the  Handicapped) 

Madeleine  Will. 

Assistant  Secretary.  Office  of  Special 

Education  and  Rehabilitative  Services. 

|FR  Doc.  8S-25914  Filed  11-9-88;  8:45  am] 
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Invitation  of  Applications  for  New 
Awards  for  Fiscal  Year  1989 

Title  of  Program:  Training  Personnel 
for  the  Education  of  the  Handicapped. 
CFDA  No.  84.029 

Purpose:  To  increase  the  quantity  and 
improve  the  quality  of  personnel 
available  to  educate  and  provide  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
handicaps. 

Applicable  Regulations:  (a)  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program,  34  CFR  Part 
318,  that  are  published  in  this  issue  of 


the  Federal  Register,  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  79,  and  80. 

Priorities:  The  Secretary  announces, 
pursuant  to  34  CFR  75.105(c)(3).  the 
following  priorities  for  fiscal  year  1989. 
Projects  supported  under  this  program 
may  provide  training  to  degree, 
nondegree,  certified,  and  noncertified 
personnel,  except  that  doctoral  and 
post-doctoral  preparation  may  be 
supported  only  under  the  leadership, 
transition,  and  special  projects 
priorities.  The  Secretary  will  give  an 
absolute  preference  to  applications  that 
meet  any  of  the  priorities. 

Preparation  of  Personnel  for  Careers  in 
Special  Education  and  Early 
Intervention  (84.029B) 

This  priority  supports  projects  under 
5  318.3  (b)  and  (c)  that  are  designed  to 
provide  preservice  training  of  personnel 
for  careers  in  special  education  and 
early  intervention,  or  supervisors  of 
those  personnel. 

The  priority  includes  the  preparation 
of  special  teachers  of  infants,  toddlers, 
children,  and  youth  with  handicaps, 
special  education  administrators,  and 
supervisors,  speech-language 
pathologists,  audiologists,  adaptive 
physical  educators,  vocational 
educators,  and  infant  intervention 
specialists. 


Preparation  of  Leadership  Personnel 
(84.02901 

This  priority  supports  projects  under 
§  318.3  (b)  and  (c)  that  are  designed  to 
provide  preservice  doctoral  and  post- 
doctoral preparation  of  professional 
personnel  such  as  administrators, 
supervisors,  researchers,  and  teacher 
trainers. 

Preparation  of  Personnel  for  Special 
Populations  of  Infants,  Toddlers, 
Children,  and  Youth  With  Handicaps 
(84.e29E) 

This  priority  supports  the  preservice 
preparation  of  early  intervention, 
special  education,  and  related  services 
personnel  under  §  318.3(b)  and  (c)  who 
will  serve  special  populations  of  infants, 
toddlers,  children,  and  youth  with 
handicaps  who,  because  of  special 
characteristics,  require  professional 
competencies  in  addition  to  those 
needed  for  other  infants,  toddlers, 
children,  and  youth  with  similar 
disabilities.  Project  personnel  funded 
under  this  priority  must  define  a  specific 
special  population,  describe  the 
additional  competencies  that  are  needed 
by  professionals  serving  that 
populations,  and  describe  how  the 
project's  training  program  will  result  in 
the  attainment  of  those  competencies. 

Preparation  of  Related  Services 
Personnel  (84.029FI 

This  priority  supports  projects  under 
§  318.3  (b)  and  (c)  that  are  designed  to 
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provide  preservice  preparation  of 
individuals  who  provide  developmental, 
corrective,  and  other  supportive  services 
that  assist  infants,  toddlers,  children, 
and  youth  with  handicaps  to  benefit 
from  special  education. 

These  include  paraprofessional 
personnel,  therapeutic  recreation 
specialists,  health  services  providers, 
physical  therapists,  occupational 
therapists,  and  other  related  services 
personnel. 

Preparation  of  Personnel  for  Transition 
of  Handicapped  Youth  to  Adult  and 
Working  Life  (84.029G) 

This  priority  supports  projects  under 
5  318.3  (b)  and  (c)  that  are  designed  to 
provide  preservice  preparation  of 
individuals  who  assist  youth  with 
handicaps  in  their  transition  from  school 
to  adult  roles.  Personnel  may  be 
prepared  to  provide  short-term 
transitional  services,  long-term 
structured  employment  services,  or 
instruction  in  community  and  school 
settings  with  secondary  school  students. 

Preparation  of  Personnel  to  Work  in 
Rural  Areas  (84.029J) 

This  priority  supports  projects  under 
§  318.3  (b)  and  (c)  that  are  designed  to 


provide  preservice  training  of  personnel 
who  will  serve  infants,  toddlers, 
children,  and  youth  with  handicaps  in 
rural  areas.  Projects  must  also  be 
designed  to  provide  training  to  assist 
personnel  to  work  with  parents, 
teachers,  and  administrators  in  a  rural 
environment. 

Special  Projects  (84.029K) 

This  priority  supports  projects  with 
preservice  and  inservice  training 
activities  specified  in  §  318.3(a).  Project 
activities  assisted  under  this  priority 
include  development,  evaluation,  and 
distribution  of  imaginative  or  innovative 
approaches  to  personnel  preparation, 
development  of  materials  to  prepare 
personnel  to  educate  or  provide  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
handicaps,  and  other  projects  of 
national  significance  for  the  preparation 
of  personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
handicaps. 

Preparation  of  Personnel  to  Provide 
Early  Intervention  Services  to  Infants 
and  Toddlers  With  Handicaps  (84.029Q} 

This  priority  supports  projects  under 
§  318.3  (b)  and  (c)  that  are  designed  to 
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provide  preservice  preparation  of 
individuals  who  serve  infants  and 
toddlers  with  handicaps,  or  those  who 
are  at  high  risk  of  being  handicapped. 
Personnel  may  be  prepared  to  provide 
short-term  services  or  long-term  services 
that  extend  into  a  child's  preschool 
program. 

Preparation  of  Personnel  for  Low- 
Incidence  Handicapped  Students 
(84.029A) 

This  priority  supports  training  that 
focuses  on  the  preparation  of  personnel 
to  serve  students  with  severe  handicaps, 
including  intense  physical  or  mental 
problems,  deaf-blindness,  and  other 
multiple  handicaps;  deaf;  blind;  serious 
emotional  disturbance;  and  other  health 
impairments,  including  autism  and 
chronic  or  acute  health  problems. 
Special  consideration  will  be  given  to 
preservice  preparation  of  certified 
personnel  in  serious  emotional 
disturbance  programs  east  of  the 
Mississippi  River,  and  in  other  health 
impairment  programs  (including  autism 
and  chronic  or  acute  health  problems) 
nationwide. 


Title  and  CFDA  No. 


Preparation  of  Personnel  for  Careers  in  Special  Education 

and  Early  Intervention  (84.029B). 

Preparation  of  Leadership  Personnel  (84.029D) 

Preparation  of  Personnel  for  Special  Populations  of  In- 
fants. Toddlers,  Children,  and  Youth  vyith  Handicaps 

(84.029E). 

Preparation  of  Related  Services  Personnel  (84.0291^ 

Preparation  of  Personr>el  for  Transition  of  Handicapped 

Youth  to  Adutt  and  Wortdng  Life  (84.029G). 
Preparation  of  Personnel  to  Worit  In  Rural  Areas  (84.029J) . 

Special  Projects  (B4.029K) 

Preparation  of  Personnel  to  Provide  Early  Interventions 

Services    to    Infants    and    Toddlers    with    Handicaps 

(84.029Q). 
Preparation  of  Personnel  for  Low-lncider>ce  Handicapped 

Students  (B4.029A). 


Deadline 

for 
transmittal 
of 
applica- 
tions 


01/09/89 

01/23/89 
02/13/89 


01/30/89 
02/06/89 

02/13/89 
02/20/89 
02/06/89 


02/27/89 


Deadline 

for 
intergov- 
ernmental 
review 


03/09/89 

03/23/89 
04/13/89 


03/30/89 
04/06/89 

04/13/89 
04/20/89 
04/06/89 


04/27/89 


Availat>le 
funds  ' 


S8.800.000 

2.000.000 
1.500.000 


1,900.000 
500.000 

550.000 
1.500.000 
1.800.000 


Estimated  range  of 
awards 


500.000 


$60.000-$80.000 

70,000-90.000 
60.000-75.000 


50,000-75.000 
60.000-80.000 

60,000-75.000 
65.000-85.000 
60.000-75,000 


60.000-80.000 


Estimated 
size  of 
awards 


S80.000 

90.000 
75.000 


75,000 
80.000 

75,000 
85.000 
75.000 


80.000 


Estimated 

numtier  of 

awards 


110 

22 

20 


25 
6 

7 
17 
24 


Proiect 
period  In 
nKjntfis 


Up  to  60. 

Do. 
Do. 


Do 
Do. 

Do 
Do 
Do 


Do. 


•  The  funding  levels  are  estimated  projections  of  avallatjie  Federal  resources  and  may  be  subject  to  revision  pending  changes  in  Congressional  appropnations. 


Eligible  Applicants:  Institutions  of 
Higher  Education,  and  other  appropriate 
nonprofit  private  agencies  under 
S  318.1(a);  and  Institutions  of  Higher 
Education,  State  agencies,  and  other 
appropriate  nonprofit  agencies  under 
S  318.1(b) 

tor  Applications  or  Information 
Contact:  Norman  D.  Howe,  Office  of 


Special  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Switzer  Building,  Room 
3072— M/S  2313),  Washington,  DC 
20202.  Telephone:  (202)  723-1068. 

Program  authority:  20  U.S.C.  1431. 

Dated:  November  4, 1988. 


(Catalog  of  Federal  Domestic  Assistance  No. 
84.029;  Training  Personnel  for  the  Education 
of  the  Handicapped) 
Madeleine  Will. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Ser\ices. 
(FR  Doc.  88-25915  Filed  11-9-88:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  47  and  52 

Federal  Acquisition  Regulation  (FAR); 
Commercial  Bills  of  Lading  (CBL's) 
Under  Cost-Reimbursement  Contracts 
Audit  by  GSA 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  FAR  47.104-4 
and  adding  a  clause  at  52.247-65  to 
clarify  standards  for  procedures 
governing  Commercial  Bills  of  Lading 
(CBL's)  documentation,  payment,  and 
audit. 

Comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  9. 1989,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041,  Washington.  DC  20405. 

Please  cite  FAR  Case  88-56  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041,  GS  Building,  Washington, 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  appear  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  et  seq.).  It  is  not  feasible, 
however,  to  estimate  the  number  of 
small  entites  to  which  this  rule  will 
apply  because  the  number  of  small 
businesses  which  would  participate  in 
these  types  of  acquisitions  is  unknown. 
Comments  are  invited. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  rule  does  not  contain  any 
recordkeeping  or  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501,  et  seq.  41  CFR  101-41  contains  the 
primary  regulatory  requirement  for 
submission  of  transportation 
documentation  to  GSA  for  audit. 

List  of  Subjects  in  48  CFR  Parts  47  and 
52 

Government  procurement. 

Dated:  November  3, 1988. 
Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  47  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Parts  47 
and  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  47— TRANSPORTATION 

2.  Section  47.104-4  is  amended  by 
revising  the  section  title  and  adding 
paragraph  (c)  to  read  as  follows: 

47.104-4    Contract  clauses. 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.247-65,  Submission  of 
commercial  freight  bills  to  the  General 
Services  Administration  for  audit,  in 
solicitations  and  contracts  when  a  cost- 
reimbursement  contract  is  contemplated 
and  the  contract  or  a  first-tier  cost- 


reimbursement  subcontract  thereunder 
will  authorize  reimbursement  of 
transportation  costs  as  a  direct  charge 
to  the  contract  or  subcontract. 

PART  52-SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.247-65  is  added  to  read 
as  follows: 

52.247-65    SutMnlssion  of  commercial 
freight  bills  to  tf«e  General  Services 
Administration  for  audit 

As  prescribed  in  47.104-4(c),  insert  the 
following  clause: 

Submission  of  Commercial  Freight  Bills  to  the 
General  Services  Administration  for  Audit 
(Nov  19B8) 

(a)  The  Contractor  shall  submit  to  the 
General  Services  Administration  (GSA),  for 
audit,  legible  copies  of  all  paid  freight  bills/ 
invoices,  commercial  bills  of  lading  (CBL's), 
and  other  supporting  documents  for 
transportation  services  on  which  the  United 
States  will  assume  freight  charges  that  were 
paid  (1)  by  the  Contractor  under  a  cost- 
reimbursement  contract,  and  (2)  by  a  first-tier 
subcontractor  under  a  cost-reimbursement 
subcontract  thereunder. 

(b)  The  Contractor  shall  forward  copies  of 
paid  freight  bills/invoices,  and  CBL's  as  soon 
as  possible  following  the  end  of  the  month,  in 
one  package  to  the  General  Services 
Administration,  ATTN:  FWAA/C.  18th  &  F 
Streets  NW,  Washington,  DC  20405.  The 
Contractor  shall  include  the  paid  freight  bills/ 
invoices,  CBL's,  and  supporting  documents 
for  first-tier  subcontractors  under  a  cost- 
reimbursement  contract  If  the  inclusion  of 
the  paid  freight  bills/invoices,  CBL's,  and 
supporting  documents  for  any  subcontractor 
in  the  shipment  is  not  practicable,  the 
documents  may  be  forwarded  to  GSA  in  a 
separate  package. 

(c)  Any  original  transportation  bills  or 
other  documents  requested  by  GSA  shall  be 
forwarded  promptly  by  the  Contractor  to 
GSA.  The  Contractor  shall  ensure  that  the 
name  of  the  contracting  agency  is  stamped  or 
written  on  the  face  of  die  bill  before  sending 
it  to  GSA. 

(End  of  clause) 

[FR  Doc.  88-26087  Filed  ll-B-88;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

(Proposed  Circular  No.  A- 133] 

Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations 

agency:  Financial  Management 

Division,  OMB. 

action:  Proposed  Circular  No.  A-133 

"Audita  of  Institutions  of  Higher 

Education  and  Other  Nonprofit 

Organizations". 

summary:  This  notice  offers  interested 
parties  an  opportunity  to  comment  on  a 
new  circular.  "Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Organizations '.  The  revision  would 
supersede  .Attachment  F  subparagraph 
2h  of  Circular  A-110  "Uniform 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations". 

The  change  in  audit  policy  arises  from 
a  commitment  made  by  OMB  during 
Congressional  consideration  of  the 
Single  Audit  Act  of  1984,  Pub.  L  98-502. 
At  that  time  Congress  agreed  to  exclude 
most  colleges  and  universities  from 
coverage  under  the  Act.  OMB  agreed  to 
develop  an  audit  policy  for  these 
organizations  consistent  with  the 
provisions  of  the  Act. 

The  revised  audit  policy  will  require 
an  independent  annual  audit  of  the 
organization  in  accordance  with 
generally  accepted  government  auditing 
standards  and  the  provisions  of  the 
Circular.  The  revised  audit  policy 
covers: 

— Scope  of  audit, 
— Internal  control  reviews, 
— Compliance  reviews, 
— Relationship  to  other  audit 
requirements, 

— Federal  cognizant  agency 
responsibilities, 

— Reporting  illegal  acts  of 
irregularities, 
— Audit  reports, 
— Audit  resolution, 
— Retention  of  audit  workpapers  and 
reports, 
— Audit  costs, 
— Sanctions,  and 
— Auditor  selection. 
The  audit  provisions  of  Circular  A-110 
are  being  published  separately  from  the 
uniform  agency  regulations  replacing 
Circular  A-110  for  more  effective 
administration  of  audit  policy.  If  the 
audit  requirements  for  recipients  were 
published  in  the  uniform  rules  a 
separate  Circular  would  still  be 
necessary  for  Federal  audit  • 


responsibttities  and  fragment  the  ovsrall 
audit  approach.  This  proposed  Circular 
is  patterned  afler  Circular  A-128 
"Audits  of  State  and  Local 
Governments,"  which  has  become 
familar  to  the  audit  and  grantee 
community  and  is  generally  being 
implemented  effectively.  The  proposed 
Circular  helps  tailor  requirements  to  the 
recipient  and  generally  avoids 
confusion. 

All  interested  parties  are  encouraged 
to  make  their  views  known. 
FOR  FURTHER  INFORMATION  COtOTACT: 
Palmer  Marcantonio,  Financial  Systems 
and  Policy  Branch,  Office  of 
Management  and  Budget.  Washington^ 
DC  20503,  202-395-3993. 

Comments  should  be  received  within 
60  days  of  this  notice.  All  comments 
should  be  submitted  to  the  above 
individual. 

Sircerely, 
Gerald  R.  Riso, 

Associate  Director  for  ManagemenL 

(OMB  Circular  No.  A-133, 1986) 

To  the  Heads  of  Executive  Departments  and 

Establishments 

Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institadon* 

1.  Purpose.  This  Circular  establishes 
audit  requirements  for  institutions  of 
higher  education  and  other  nonprofit 
institutions  receiving  Federal  funds.  It 
also  defines  Federal  responsibilities  for 
implementing  and  monitoring  these 
requirements.  The  term  "nonprofit 
institutions"  used  throughout  the 
Circular  includes  institutions  of  higher 
education.  The  term  does  not  include 
hospitals,  or  State  and  local 
governments  and  Indian  tribes  covered 
by  Circular  A-lza  "Audits  of  State  and 
Local  Governments." 

2.  Authority.  This  Circular  is  issued 
under  the  authority  of  the  Budget  and 
Accounting  Act  of  1921  as  amended:  the 
Budget  and  Accounting  Procedures  Act 
of  1950.  as  amended;  Reorganization 
Plan  No.  2  of  1970  and  Executive  Onfer 
No.  11541. 

3.  Supersession.  This  Circular 
supersedes  Attachment  F,  subparagraph 
2h,  of  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  other  Agreements  with  Institutions 
of  Higher  Education.  Hospitals,  and 
other  Nonprofit  Organizations." 

4.  Policies. 

a.  Nonprofit  institutions  that  receive 
$100,000  or  more  a  year  in  Federal  funds 
shall  have  an  audit  made  in  accoEdaase 
with  this  Circular. 

b.  Nonprofit  institutions  that  receive 
Federal  awards  between  $25,000  andl 
$100,000  a  year  shall  have  an  autfit  made 


in  accordance  with  this  Circular  or  have 
an  audit  made  of  each  Federal  award. 

c.  Subrecipients.  All  subrecipients  of 
Federal  financial  assistance  receiving 
more  than  $25.0000  in  Federal  awards 
are  subject  to  those  Federal  audit 
requirements  applicable  to  that 
particular  subrecipient. 

d.  Cognizant  Agencies. 

(1)  OMB  will  assign  a  Federal  agency 
to  each  of  the  larger  nonprofit 
institutions  as  the  cognizant  agency  for 
monitoring  audits,  and  overseeing  the 
resolution  of  audit  findings  that  affect 
the  programs  of  more  than  one  agency. 
Smaller  nonprofit  institutions  not 
assigned  a  cognizant  agency  will  be 
under  the  general  oversight  of  the 
Federal  agency  that  provides  them  with 
the  most  funds. 

[2]  Federal  cognizant  agency 
assignments  for  carrying  out  the 
responsibilities  in  this  section  are  set 
forth  in  a  separate  supplement. 
Government-owned,  contractor- 
operated  facilities  at  nonprofit 
institutions  are  not  included  in  the 
cognizance  assignments.  These  will 
remain  the  responsibility  of  the 
contracting  agencies.  The  listed 
assignments  cover  all  of  the  functions  in 
this  Circular  unless  otherwise  indicated. 
The  Office  of  Management  and  Budget 
will  coordinate  changes  in  agency 
assignments. 

5.  Scope  of  Audit 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
Government  Auditing  Standards 
covering  financial  audits.  The  audit 
should  be  an  organization-wide  audit  of 
the  nonprofit  institution.  However,  a 
coordinated  audit  approach  which 
tailors  the  scope  of  the  audit  to 
individual  circumstances  may  be 
worked  out  between  the  recipient  and 
the  cognizant  agency  or  the  agency 
providing  the  most  funds  to  a  recipient 
when  a  cognizant  agency  has  not  been 
asfflgned.  Any  agreements  concerning 
coordinated  audits  reached  between 
cognizant  agencies  and  recipients 
should  be  cleared  with  other  Federal 
agencies  providing  funds. 

b.  States  and  local  governments  may 
include  public  colleges  and  universities 
in  audits  performed  in  accordance  with 
OMB  Circular  A-128  "Audits  of  State 
and  Local  Governments".  However, 
such  audits  of  these  entities  when  made 
as  part  of  the  States  A-128  audit  should 
include  the  additional  audit 
retpiirements  in  this  Circular. 

c  The  auditor  shall  determine 
whether 

[1]  tin  financial  statements  of  the 
institution  present  fairly  its  financial 
position  and  the  results  of  its  financial 


operations  in  accordance  with  generally 
accepted  accounting  principles; 

(2)  the  institution  has  an  internal 
accounting  and  other  control  structure  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  awards  in  compliance 
with  applicable  laws  and  regulations; 
and 

(3)  the  institution  has  complied  with 
laws  and  regulations  that  may  have 
material  effect  on  its  financial 
statements  and  on  each  major  Federal 
award  program. 

6.  Applicability.  The  provisions  of  this 
Circular  apply  to  all  Federal  agencies 
responsible  for  administering  programs 
that  involve  grants,  contracts  and  other 
agreements  with  institutions  of  higher 
education  and  other  nonprofit 
recipients.  These  principles,  to  the 
extent  permitted  by  law.  constitute 
guidance  to  be  applied  by  agencies 
consistent  with  and  within  die 
discretion,  conferred  by  the  statutes 
governing  agency  action. 

7.  Definitions.  For  the  purposes  of  this 
Circular  the  following  definitions  apply: 

a.  "Award"  means  financial 
assistance,  and  Federal  cost  type 
contracts  used  to  buy  services  or  goods 
for  the  use  of  the  Federal  Government.  It 
includes  awards  received  directly  from 
the  Federal  agencies  or  indirectly 
through  other  grantees.  It  dues  not 
include  procurement  contracts  under 
grants  or  subcontracts  used  to  buy 
goods  or  services.  Audits  of  such 
government  contracts  shall  be  covered 
by  the  terms  and  conditions  of  the 
contract. 

b.  "Cognizant  agency"  means  the 
Federal  agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph 
10  of  this  Circular. 

c.  "Federal  agency"  has  the  same 
meaning  as  the  term  "agency"  in  section 
551(1)  of  Title  5.  United  States  Code. 

d.  "Financial  assistance"  means 
assistance  provided  by  a  Federal  agency 
in  the  form  of  grants,  contracts, 
cooperative  agreements,  loans,  loan 
guarantees,  property,  interest  subsidies, 
insurance,  or  direct  appropriations,  but 
does  not  include  direct  Federal  cash 
assistance  to  individuals.  It  includes 
awards  received  directly  from  Federal 
agencies,  or  indirectly  through  other 
recipients. 

e.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in 
the  generally  accepted  government 
auditing  standards. 

f.  "Government  Auditing  Standards" 
means  the  Standards  For  Audit  of 
Government  Organizations,  Programs, 
Activities,  and  Functions,  developed  by 
the  Comptroller  General,  dated  July 
1988. 


g.  "Independent  auditor"  means: 

(1)  A  State  or  local  government 
auditor  who  meets  the  independence 
standards  specified  in  generally 
accepted  government  auditing 
standards;  or 

(2)  A  pubUc  accountant  who  meets 
such  independence  standards. 

h.  "Internal  control  structure"  means 
the  plan  of  organization  and  methods 
and  procedures  adopted  by  management 
to  ensure  that: 

(1)  Resources  use  is  consistent  with 
laws,  regulations,  and  policies; 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse;  and 

(3)  Reliable  data  are  obtained 
maintained,  and  fairly  disclosed  in 
reports. 

i.  "Major  program"  means  an 
individual  award  or  a  number  of  awards 
in  a  category  of  Federal  assistance  or 
support  on  which  the  auditor  will  be 
required  to  express  an  opinion  as  to 
whether  the  major  program  is  being 
administered  in  compliance  with  laws 
and  regulations. 

(1)  Universities: 

(a)  Each  of  the  following  categories  of 
Federal  awards  shall  constitute  a  major 
program: 

— Research  and  Development, 

— Student  Aid. 

— Individual  awards  (not  in  the 
student  aid  or  research  and 
development  category)  for  which 
Federal  expenditures  during  the 
applicable  year  exceed  the  larger  of  3 
percent  of  the  total  Federal  funds 
received  (other  than  research  and 
development  and  student  aid)  or 
$100,000. 

(2)  Other  nonprofit  organizations: 
A  major  program  for  nonprofit 

organizations  means  any  program  for 
which  Federal  expenditures  during  the 
applicable  year  exceed  the  larger  of 
$100,000  or  3  percent  of  such  total 
expenditures. 

j.  "Subrecipient"  means  any  person  or 
government  department,  agency, 
establishment  or  nonprofit  organization 
that  receives  Federal  financial 
assistance  to  carry  out  the  program 
through  a  primary  recipient,  but  does 
not  include  an  individual  that  is  a 
beneficiary  of  such  a  program.  A 
subrecipient  may  also  be  a  direct 
recipient  of  Federal  awards. 

8.  Frequency  of  audit.  Audits  shall  be 
made  annually  unless  the  recipient  is 
audited  as  part  of  the  State  or  local 
government  that  have  previously  made 
other  arrangements  with  the  Federal 
Government. 

9.  Internal  control  and  compliance 
reviews.  The  independent  auditor  shall 
determine  and  report  on  whether  the 
recipient  has  internal  control  systems  to 


provide  reasonable  assurance  that  it  is 
managing  Federal  awards  in  compliance 
with  applicable  laws,  regulations  and 
contract  terms. 

a.  Internal  control  review.  In  order  to 
provide  this  assurance  on  internal 
controls  the  auditor  must  make  a  study 
and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
awards.  The  study  and  evaluation  must 
be  made  whether  or  not  the  auditor 
intends  to  place  reliance  on  such 
systems.  As  part  of  this  review,  the 
auditor  shall: 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance 
with  prescribed  procedures. 

(2)  Examine  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining 
and  acting  on  subrecipient  audit  reports. 

b.  Compliance  review.  The  auditor 
should  determine  whether  the  recipient 
has  complied  with  laws  and  regulations 
that  may  have  a  material  effect  on  each 
major  Federal  program. 

(1)  In  order  to  determine  which  major 
programs  are  to  be  tested  for 
compliance,  recipients  shall  identify  in 
their  accounts  all  Federal  funds  received 
and  expended  and  the  programs  under 
which  they  were  received.  This  shall 
include  funds  received  directly  from 
Federal  agencies,  through  other  State 
and  local  governments  or  other  primary 
recipients.  To  assist  recipients  in 
identifying  Federal  funds.  Federal 
agencies  and  primary  recipients  should 
provide  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbers  to  the 
institutions  when  making  the  awards. 

(2)  The  review  must  include  the 
selection  and  testing  of  a  representative 
number  of  charges  from  each  major 
Federal  program.  The  selection  and 
testing  of  transactions  shall  be  based  on 
the  auditor's  professional  judgment 
considering  such  factors  as  the  amount 
of  expenditures  for  the  program,  the 
newness  of  the  program  or  changes  in 
its  conditions;  prior  experience  with  the 
program,  particularly  as  revealed  in 
audits  and  other  evaluations  (e.g., 
inspections,  program  reviews  or  system 
reviews  required  by  Federal  Acquisition 
Regulation);  the  extent  to  which  the 
program  is  carried  out  through 
subrecipients;  the  extent  to  which  the 
program  contracts  for  goods  or  services; 
the  level  to  which  the  program  is 
already  subject  to  program  reviews  or 
other  forms  of  independent  oversight; 
the  adequacy  of  the  controls  for 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  findings. 

(a)  In  making  the  test  of  transactions, 
the  auditor  shall  determine  whether 
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— The  amounts  reported  as 
expenditures  were  for  allowable 
services,  and 

— The  records  show  that  those  who 
received  services  or  benefits  were 
eligible  to  receive  them. 

(b)  In  addition  to  transaction  testing, 
the  auditor  shall  determine  whether. 

— Matching  tequiremeats,  levels  of 
effort  and  earmarking  Limitations  were 
met, 

— Federal  financial  reports  and  claims 
for  advances  and  reimbursements 
contain  information  that  is  supported  by 
the  books  and  records  from  which  the 
basic  financial  statements  have  been 
prepared,  and 

— Amounts  claimed  or  used  fur 
matching  were  determined  in 
accordance  with  (1)  OMB  Circular  A-21 
"Cost  principles  for  educational 
institutions";  (2)  Attachment  F  of 
Circular  A-110  "Uniform  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education  and 
other  Nonprofit  Organizations";  (3J 
Circular  A-122  "Cost  principles  for 
nonprofit  organizations";  and  (4)  FAR 
Subpart  31  cost  principles. 

(c)  The  principle  compliance 
requirements  of  the  largest  Federal 
programs  may  be  ascertained  by 
referring  to  the  "Compliance 
Supplement  for  Single  Audits  of 
Educational  Institutions  and  Other 
Nonprofit  Organizations",  and  the 
Compliance  Supplement  for  Single 
Audits  of  State  and  Local 
Governments, "  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered 
in  the  Compliance  Supplement,  the 
auditor  may  ascertain  compKance 
requirements  by  researching  the 
statutes,  regulations,  and  agreements 
governing  individual  programs. 

(3)  Transactions  related  to  awards 
that  are  selected  in  connection  with 
examinations  of  financial  statements 
and  evaluations  of  internal  controls 
shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply 
to  such  transactions. 

10.  Subrecipients.  Recipients  that 
receive  Federal  awards  and  provide 
$25,000  or  more  of  it  in  a  frseal  year  to  a 
subrecipient  shall: 

a.  Determine  whether  the 
subrecipients  have  met  the  audit 
requirements  of  this  Circular. 

b.  Determine  whether  the  subrecipient 
spent  Federal  funds  in  accordance  with 
applicable  laws  and  regulations.  This 
may  be  accomplished  by  reviewing  an 
audit  of  the  subrecipient  made  in 
accordance  with  OMB  Circulars,  or 
through  other  means  (e.g.,  program 
reviews)  if  the  subrecipient  has  not  yet 
had  such  an  audit; 


c.  Ensure  that  appropriate  corrective 
action  m  taken  within  six  months  after 
receipt  of  the  audit  report  in  instaaees  of 
noncompliance  with  Federal  laws  and 
regulations; 

d.  Consider  whether  subrecipient 
audits  necessitate  adjustment  of  the 
recipient's  own  records;  and 

e.  Require  each  subrecipient  to  permit 
independent  auditors  to  have  access  to 
the  records  and  financial  statements  as 
necessary  to  comply  with  this  Circular. 

11.  Relation  to  odier  audit 
requirements.  An  audit  made  in 
accordance  with  this  Circular  shall  be  in 
lieu  of  any  financial  audits  required 
under  individual  Federal  awards.  To  the 
extent  that  a  single  audit  provides 
Federal  agencies  with  information  and 
assurances  they  need  to  carry  out  their 
overall  responsbilities,  they  shall  rely 
upon  and  use  such  information. 
However,  a  Federal  agency  shall  make 
any  additional  audits  or  reviews  which 
are  necessary  to  carry  out  its 
responsibilities  under  Federal  law  and 
regulation.  Any  additional  Federal 
audits  or  reviews  shall  be  planned  and 
carried  out  in  such  a  way  as  to  avoid 
duplication. 

a.  The  provisions  of  this  Circular  do 
not  limit  the  authority  of  Federal 
agencies  to  make,  or  contract  for  audits 
and  evaluations  of  Federal  awards,  nor 
do  they  limit  the  authority  of  any 
Federal  agency  Inspector  General  or 
other  Federal  audit  official. 

b.  The  provisions  of  this  Circular  do 
not  authorize  any  institution  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carrying 
out  additional  audits,  evaluations  or 
reviews. 

c.  A  Federal  agency  thatt  makes  or 
contracts  for  audits  in  addition  to  the 
audits  made  by  recipients  pwrsuant  to 
this  Circular  shall,  consistrait  with  other 
applicable  laws  and  regulations,  arrange 
for  funding  the  cost  of  sucfa  additional 
audits.  Such  additional  atidits  or 
reviews  include  economy  and  efficiency 
audits,  program  results  audits,  and 
program  evaluations. 

12.  Cognizant  agency  responsibilities. 
Cognizant  Federal  agencies  will  be 
assigned  to  oversee  the  implementation 
of  this  Qrcular. 

a.  The  Office  of  Management  and 
Budget  will  assign  cognisant  agencies 
for  larger  institutions.  Other  Federal 
agencies  may  participate  with  an 
assigned  cognizant  agency,  in  order  to 
fulfill  the  cognizance  responsibilities. 
Smaller  institutions  not  assigned  a 
cognizant  agency  will  be  under  the 
general  oversight  of  the  Federal  agency 
that  provides  them  the  most  funds 
whether  directly  or  indirectly. 


b.  A  cognizant  agency  shall  have  the 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and 
reports  are  received  in  a  timely  manner 
arid  in  accordance  with  the 
requirements  of  this  Circular. 

(2)  Provide  technical  advice  and 
liaison  to  institutions  and  independent 
auditors. 

(3)  Obtain  or  make  quality  control 
reviews  of  selected  audits  made  by  non- 
Federal  audit  organizations,  and  provide 
the  results,  when  appropriate,  to  other 
interested  organizations. 

(4)  Promptly  inform  other  affected 
Federal  agencies  and  appropriate 
Federal  law  enforcement  officials  of  any 
reported  illegal  acts  or  irregularities. 
They  should  also  inform  State  or  local 
law  enforcement  and  prosecuting 
authorities,  if  not  advised  by  the 
recipient,  of  any  violation  of  law  within 
their  jurisdiction. 

(5)  Advise  the  recipient  of  audita  that 
have  been  found  not  to  have  met  the 
requirements  set  forth  in  this  Circular.  In 
such  instances,  the  recipient  will  be 
expected  to  work  with  the  auditor  to 
take  corrective  action.  If  corrective 
action  is  not  taken,  the  cognizant  agency 
shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followup  action- 
Major  inadequacies  or  repetitive 
substandard  performance  of 
independent  auditors  shall  be  referred 
to  appropriate  professional  bodies  for 
disciplinary  action. 

(6)  Coordinate,  to  the  extent 
practicable,  audits  or  reviews  made  by 
or  for  Federal  agencies  that  are  in 
addition  to  the  audits  made  pursuant  to 
this  Circular;  so  that  die  adcfitional 
audits  or  reviews  build  upon  sacb 
audits. 

(7)  Oversee  the  resolution  of  audit 
findings  that  affect  the  programs  of  more 
than  one  agency. 

13.  Illegal  acts  or  irregirhrities.  If  the 
auditor  becomes  aware  of  iHegal  acts  or 
other  irregularities,  prompt  notice  shall 
be  given  to  recipient  management 
officials  above  the  level  of  involvement. 
(See  also  paragraph  12t  below  for  the 
auditor's  reporting  responsibilities.)  The 
auditor  shall  also  promptly  report  to 
proper  Federal  officials,  inclutfing  the 
audit  officials  and  those  entities  of  the 
illegal  acts  or  irregularities  and  of 
proposed  and  actual  actions,  if  any. 
Illegal  acts  and  irregularities  include 
such  matters  as  conflicts  of  interest, 
falsification  of  records  or  reports,  and 
misappropriation  of  funds  or  other 
assets. 

14.  Audit  Reports.  Audit  reports  must 
be  prepared  at  the  completion  of  the 
audit. 


a.  The  audit  report  shall  state  that  the 
audit  was  made  in  accordance  with  the 
provisions  of  this  Circular.  The  report 
shall  be  made  up  of  at  least; 

(1)  The  auditor's  report  on  the 
financial  statements  and  on  a  schedule 
of  Federal  assistance:  the  financial 
statements;  and  a  schedule  of  Federal 
assistance.  For  recipients  receiving  25 
grants  or  more,  the  schedule  of  Federal 
assistance  should  contain  changes  in 
Federal  award  balances  showing  the 
total  expenditures  for  federally  assisted 
programs  by  funding  agency  and  a 
schedule  of  changes  in  Federal  award 
balances  and  a  schedule  of 
disbursements  and  expenditures  for 
each  student  financial  assistance 
program  of  the  Department  of  Education. 
For  recipients  receiving  less  than  25 
awards  the  schedule  shall  show  the 
total  expenditures  for  each  award  and 
program  as  identified  in  the  Catalog  of 
Federal  Domestic  Assistance.  Federal 
programs  that  have  not  been  assigned  a 
catalog  number  shall  be  identified  under 
the  caption  "other  Federal  assistance." 

(2)  The  auditor's  report  on  the  study 
and  evaluation  of  internal  control 
structure.  The  report  must  identify  the 
organization's  significant  internal 
accounting  controls,  or  control  structisre 
including  those  controls  designed  to 
provide  reasonable  assurance  that 
Federal  programs  are  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  the  material  weaknesses 
identified  as  a  result  of  the  evaluation 
and  the  scope  of  the  auditor's  work  in 
obtaining  an  understanding  of  the 
internal  control  structure  in  assessing 
the  control  risk. 

3.  The  auditor's  report  on  compliance 
containing: 

— An  opinion  as  to  whether  major 
Federal  programs  were  being 
administered  in  compliance  with  laws 
and  regulations. 

— A  statement  of  positive  assurance 
with  respect  to  those  items  tested  for 
compliance  relative  to  the  financial 
statements,  including  compliance  with 
law  and  regulations  pertaining  to 
financial  reports  and  claims  for 
advances  and  reimbursements; 

— Negative  assurance  on  those  items 
not  tested; 

— A  summary  of  all  instances  of 
noncompliance  including: 

•  The  size  of  the  universe  in  number 
of  items  and  dollars. 

•  The  number  and  dollar  amount  of 
transactions  tested  by  the  auditors. 

•  The  number  and  corresponding 
dollar  award  in  instances  of 
noncompliance. 


— An  identification  of  total  amounts 
questioned,  if  any.  for  each  Federal 
award,  as  a  result  of  noncomphance; 

b.  The  three  parts  of  the  audit  report 
may  be  bound  into  a  single  report,  or 
presented  at  the  same  time  or  separate 
documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of 
these  acts  that  auditors  become  aware 
of.  may  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  14e. 

d.  In  addition  to  the  audit  report,  the 
recipient  shall  provide  comments  on  the 
findings  and  recommendations  in  the 
report,  including  a  plan  for  corrective 
action  taken  or  planned  and  comments 
on  the  status  of  corrective  action  taken 
on  prior  findings.  If  corrective  action  is 
not  necessary,  a  statement  describing 
the  reason  it  is  not  should  accompany 
the  audit  report. 

e.  In  accordance  with  Government 
Auditing  Standards,  reports  shall  be 
submitted  by  the  auditor  to  the 
organization  audited  and  to  those 
requiring  or  arranging  for  the  audit.  In 
addition,  the  auditor  shall  submit  copies 
of  the  reports  to  each  Federal 
department  or  agency  that  provided 
Federal  awards  to  the  recipient. 
Subrecipient  auditors  shall  submit 
copies  to  recipients  that  provided  them 
Federal  awards.  The  report  shall  be  sent 
within  30  days  after  the  completion  of 
the  audit,  but  no  later  than  one  year 
after  the  end  of  the  audit  period  unless  a 
longer  period  is  agreed  to  with  the 
cognizant  agency, 

f.  Recipients  of  more  than  $100,000  in 
Federal  awards  shall  submit  one  copy  of 
the  audit  report  within  30  days  after 
issuance  to  a  central  clearinghouse  to  be 
designated  by  the  Office  of  Management 
and  Budget.  The  clearinghouse  will  keep 
completed  audits  on  file. 

g.  Recipients  shall  keep  audit  reports 
on  file  for  three  years  from  their 
issuance, 

15.  Audit  Resolution.  As  provided  in 
paragraph  12,  the  cognizant  agency  shall 
be  responsible  for  monitoring  the 
resolution  of  audit  findings  that  affect 
the  programs  of  more  than  one  Federal 
agency.  Resolution  of  findings  that 
relate  to  the  programs  of  a  single 
Federal  agency  will  be  the  responsibility 
of  the  recipient  and  that  agency. 
Alternate  arrangements  may  be  made 
on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six 
months  after  receipt  of  the  report  by  the 
Federal  departments  and  agencies. 
Corrective  action  should  proceed  as 
rapidly  as  possible.  . 


16.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be 
retained  for  a  minimum  of  three  years 
from  the  date  of  the  audit  report  unless 
the  auditor  is  notified  in  writing  by  the 
cognizant  agency  to  extend  the  retention 
period.  Audit  workpapers  shall  be  made 
available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of 
the  audit. 

17.  Audit  Costs.  The  cost  of  audits 
made  in  accordance  with  the  provisions 
of  this  Circular  are  allowable  charges  to 
Federal  awards. 

a.  The  charges  may  be  considered  a 
direct  cost  or  an  allocated  indirect  cost, 
determined  in  accordance  with  the 
provisions  of  Circular  A-21,  "Cost 
principles  for  Universities"  or  Circular 
A-122  "Cost  principles  for  nonprofit 
organizations,"  and  FAR  Subpart  31. 

b.  Generally,  the  percentage  of  costs 
charged  to  Federal  awards  for  a  single 
audit  shall  not  exceed  the  percentage 
that  Federal  funds  expended  represent 
of  total  funds  expended  by  the  recipient 
during  the  fiscal  year.  The  percentage 
may  be  exceeded,  however,  if 
appropriate  documentation 
demonstrates  higher  actual  cost. 

18.  Sanctions.  No  cost  may  be  charged 
to  Federal  awards  for  audits  that  are  not 
made  in  accordance  with  this  Circular. 
In  cases  of  continued  inability  or 
unwillingness  to  have  a  proper  audit. 
Federal  agencies  must  consider  other 
appropriate  sanctions  including: 

— VVithholding  a  percentage  of  awards 
until  the  audit  is  completed 
satisfactorily; 

— Withholding  or  disallowing 
overhead  costs:  or 

— Suspending  Federal  awards  until 
the  audit  is  made. 

19.  Auditor  Selection.  In  arranging  for 
audit  services  institutions  shall  follow 
the  procurement  standards  prescribed 
by  Circular  A-110,  "Uniform 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other 
Nonprofit  Organizations." 

20.  Small  and  Minority  Audit  Firms. 
Small  audit  firms  and  audit  firms  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
shall  have  the  maximum  practicable 
opportunity  to  participate  in  contracts 
awarded  to  fulfill  the  requirements  of 
this  Circular.  Recipients  of  Federal 
awards  shall  take  the  following  steps  to 
further  this  goal: 

a.  Assure  that  small  audit  firms  and 
audit  firms  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  are  used  to 
the  fullest  extent  practicable. 
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b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  as  to 
encourage  and  facilitate  participation  by 
small  audit  firms  and  audit  firms  owned 
and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

d.  Encourage  contracting  with  small 
audit  firms  or  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  which  have 
traditionally  audited  government 
programs  and,  in  such  cases  where  this 
is  not  possible,  assure  that  these  firms 
are  given  consideration  for  audit 
subcontracting  opportunities. 


e.  Encourage  contracting  with 
consortiums  of  small  audit  firms  as 
described  in  paragraph  (a)  above  when 
a  contract  is  too  large  for  an  individual 
small  audit  firm  or  audit  firm  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

21.  Effective  date.  The  provisions  of 
this  Circular  are  effective  upon 
publication  and  shall  apply  to  audits  of 
nonprofit  institutions  for  fiscal  years 


that  heg\n  after  January  1, 1989.  Earlier 
implementation  is  encouraged. 
However,  until  this  Circular  is 
implemented  the  audit  provisions  of 
Attachment  F  to  Circular  A-110  shall 
continue  to  be  observed. 

22.  Policy  Review  (Sunset).  This 
Circular  will  have  a  policy  review  three 
years  from  the  date  of  issuance. 

23.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  by  contacting  the  Financial 
Management  Division,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  telephone  (202)  395-3993. 
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Notice  of  November  8,  1988 
Continuation  of  Iran  Emergency 


On  November  14, 1979,  by  Executive  Order  No.  12170,  the  President  declared  a 
national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in  Iran. 
Notices  of  the  continuation  of  this  national  emergency  have  been  transmitted 
annually  by  the  President  to  the  Congress  and  the  Federal  Register,  most 
recently  on  November  10,  1987.  Because  our  relations  with  Iran  have  not  yet 
returned  to  normal,  and  the  process  of  implementing  the  January  19,  1981, 
agreements  with  Iran  is  still  underway,  the  national  emergency  declared  on 
November  14,  1979,  must  continue  in  effect  beyond  November  14,  1988. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies  Act 
{50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect  to 
Iran.  This  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 


THE  WHITE  HOUSE, 
November  8,  1988. 
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Editorial  note:  For  the  text  of  the  President's  message  to  the  Congress,  dated  Nov.  8,  on  the 
continuation  of  the  Iran  emergency,  see  the  Weekly  Compilation  of  Presidential  Documents  (vol. 
24.  no.  45). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  boolis  are  listed  in  the 
first  FEDERAL  REGISTER  issue  Of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agiiculturai  Marketing  Service 

7  CFR  Part  910 
[FV-89-003] 

Lemon*  Grown  In  Calif  omia  and 
Arizona;  Revisions  to  Rules  and 
Regulations  Regarding  Allotment  Loan 
Provisions 

agency:  Agricultiiral  Marketing  Service. 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

sunMiARV:  This  interim  final  rule 
requests  comments  on  the  revision  of 
the  administrative  rules  and  regulations 
established  under  the  marketing  order 
covering  lemons  grown  in  California  and 
Arizona  to  allow  the  Lemon 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  lemon  marketing 
order,  to  issue  special  allotments  to 
lemon  handlers.  The  lemon  marketing 
order  allows  lemon  handlers,  when  they 
are  unable  to  utilize  all  or  a  portion  of 
their  own  weekly  allotment,  to  loan  such 
allotment  to  other  handlers.  Such  loans 
provide  for  repayment  to  loaning 
handlers  within  one  year  of  the  loan.  In 
some  instances,  loaning  handlers  fail  to 
receive  allotment  loan  repayments  from 
borrowing  handlers  because  such 
handlers  have  left  the  lemon  business 
subsequent  to  receiving  allotment  loans 
and  are  thereby  unavailable  to  repay  the 
loaned  allotment.  Special  allotments 
would  be  issued  by  the  Committee  to 
loaning  handlers  only  in  such  instances. 
This  action  was  unanimously 
recommended  by  the  Committee. 
EFFECnVE  date:  November  14, 1988. 
Comments  which  are  received  by 
December  14, 1988,  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 


ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  should 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  Room  2085-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Cleiic  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F&V,  AMS,  USDA.  Room  252»-S.  P.O. 
Box  96456,  Washington.  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPtEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  910  (7  CFR  Part 
910).  as  amended,  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act. 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  actiiig  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  subject  to  regulation  under 
the  lemon  mariceting  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  average  annual 
gross  revenues  for  the  last  three  fiscal 


years  of  less  than  $500,000  and 
agricultiiral  service  firms,  which  include 
handlers,  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  California- 
Arizona  lemon  producers  and  handlers 
may  be  classified  as  small  entities. 

Section  910.52  of  the  lemon  marketing 
order  authorizes  the  Secretary  to 
establish,  based  on  the  recommendation 
of  the  Committee  and  other  information, 
quantities  of  lemons  which  may  be 
handled  in  fresh  domestic  markets  (the 
United  States  and  Canada)  during  any 
week  of  the  fiscal  year.  Handlers  earn 
the  right  to  ship  lemons  to  fresh 
domestic  markets  based  on  their  prorate 
base,  a  measure  of  the  lemons  picked  by 
them  in  relation  to  the  number  of  lemons 
picked  by  other  handlers  both  within 
their  own  and  other  districts.  Their 
prorate  bases,  when  applied  to  the  level 
of  total  shipments  established  by  the 
Secretary  for  a  particular  week,  result  in 
allotments  issued  to  them  by  the 
Committee.  Such  allotments  represent 
the  relative  number  of  cartons  handlers 
may  ship  to  fresh  domestic  markets 
during  the  specified  week. 

Section  010.59  of  the  order  provides 
that,  whenever  prorate  bases  have  been 
established  and  allotments  have  been 
issued  to  handlers,  handlers  may  loan 
all  or  a  portion  of  their  allotment  to 
other  handlers.  Handlers  may  enter  into 
allotment  loan  agreements  which 
require  the  repayment  of  loaned 
allotment  within  one  year  of  the  date  of 
the  loan.  Loans  must  be  reported  to  the 
Committee  within  48  hours  of  the  time 
when  loan  agreements  are  entered  into. 
Allotment  loans  may  be  made  between 
handlers  within  the  same  district  or  to 
handlers  of  lemons  produced  in  another 
district.  Inter-<listrict  loans  are  usually 
arranged  directly  between  handlers, 
although  the  Committee  may  be 
requested  to  arrange  the  loan.  Inter- 
district  loans  must  be  arranged  by  the 
Committee. 

Paragraph  (e)  of  S  910.59  authorizes 
the  Committee,  with  the  approval  of  the 
Secretary,  to  adopt  procedural  rules  and 
regulations  to  effectuate  allotment  loan 
provisions.  Section  910.159  of  the 
administrative  rules  and  regulations  of 
the  order  describes  procedures  currently 
in  effect  Such  procedures  cover  topics 
such  as  loan  payback  dates, 
confirmation  of  loans  to  the  Committee, 
the  Committee's  role  in  arranging  loans, 
arrangements  when  loan  requests 
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exceed  loan  offers  and  arrangements 
when  loan  offers  exceed  loan  requests. 
The  Committee  has  unanimously 
requested  that  this  section  be  revised  to 
recognize  an  emergency  condition  that 
has  arisen  in  the  California-Arizona 
lemon  industry. 

Currently,  there  are  no  provisions  for 
the  repayment  of  allotment  loans  to 
handlers  who  have  loaned  allotment  to 
other  handlers  who,  subsequent  to 
borrowing  allotment,  cease  operations 
in  a  particular  lemon  district  or 
otherwise  leave  the  lemon  business  by 
sale  of  their  business  to  another  handler 
or  business  failiu-e.  Unrepaid  allotment 
loans  represent  a  fmancial  loss  to 
loaning  handlers.  Handlers  plan  their 
business  operations  in  anticipation  of 
loan  repayments  on  scheduled  dates 
and  sales  may  thus  be  lost.  This  is 
inequitable  to  such  loaning  handlers, 
since  their  prorate  bases  earned  them 
the  right  to  ship  such  lemons. 

In  the  past,  there  have  been  only  a 
minimal  number  of  handlers  who  have 
left  the  lemon  business  with  outstanding 
allotment  loans  to  be  repaid.  However, 
the  Committee  reports  that  during  the 
I98ft-e9  season  there  have  been  seven 
handlers  who  have  ceased  operating  in 
a  particular  district  or  who  have  gone 
out  of  business  entirely.  Such  handlers 
cumulatively  left  a  total  of  45,000 
cartons  (45  cars]  of  allotment  loans 
outstanding  and  the  majority  of  the  loan 
repayment  dates  are  from  the  beginning 
of  October  through  mid-December  of  the 
current  fiscal  year. 

Although  45  cars  of  allotment  is  not 
signiHcant  at  the  aggregate  industry 
level,  it  could  be  quite  substantial  to 
individual  handlers.  Failure  to  receive 
repayment  of  a  loan  could  significantly 
affect  the  operation  of  such  handlers 
and  could  have  a  serious  financial 
impact.  Thus,  immediate  action  is 
required  to  prevent  individual  handlers 
from  incurring  financial  losses. 

The  Committee,  at  its  September  20. 
1988,  meeting,  unanimously 
recommended  that  it  should  be 
authorized  to  issue  special  allotments  to 
those  handlers  who  would  have 
allotment  loan  repayments  lost  to  them 
because  the  borrowing  handlers  ceased 
operations  in  a  particular  district  or 
went  out  of  business.  The  level  of  such 
special  allotments  should  be  included  by 
the  Committee  in  their  prorate 
recommendations  to  the  Secretary  of  the 
number  of  cartons  of  lemons  deemed 
advisable  to  be  handled  by  all  handlers 
during  a  particular  week  of  the  fiscal 
year,  but  should  not  be  utilized  in  the 
calculation  of  regular  allotments  to  be 
issued  to  all  handlers  during  the 
particular  prorate  week.  This  will 
prevent  other  handlers  from  being 


penalized  by  having  their  level  of 
shipments  reduced  by  the  amount  of 
special  allotment  issued. 

The  Committee  should  monitor  all 
loan  arrangements  and  promptly  notify 
any  handler  prior  to  the  end  of  any 
prorate  period  when  the  Committee  has 
reason  to  believe  that  a  previously 
approved  allotment  loan  caimot  or  will 
not  be  repaid  by  a  borrowing  handler. 
Handlers  so  notified  by  the  Committee 
should  promptly  apply  to  the  Committee 
by  telephone  or  in  person  for  repayment 
of  the  allotment  loans.  Handlers  should 
provide  their  name,  address,  and  the 
number  of  cartons  of  loan  repayment 
requested  from  the  Committee.  This  will 
allow  the  Committee  to  adequately 
evaluate  the  need  for  the  issuance  of 
special  allotments  during  any  particular 
prorate  week. 

The  Committee  has  also  recognized 
that  the  possibility  exists  for  handlers 
with  outstanding  unpaid  allotment  loans 
to  make  requests  to  the  Committee  of  a 
substantial  volume  of  allotment  loan 
repayments  during  any  one  week  of  the 
fiscal  year.  A  substantial  volume  which 
needs  to  be  repaid  in  any  one  week 
could  result  in  excess  supplies  of  lemons 
being  made  available  to  the  fresh 
domestic  market  which  could  result  in 
depressed  prices  and  decreased  returns 
to  producers.  Thus,  the  Committee  has 
also  recommended  that  the  issuance  of 
special  allotments  to  repay  allotment 
loans  be  limited  to  no  more  than  2.5 
percent  of  the  quantity  recommended  by 
the  Committee  to  the  Secretary  of  the 
total  number  of  cartons  to  be  handled  by 
all  handlers  during  a  particular  prorate 
week.  Should  this  limitation  prevent  100 
percent  of  the  loans  to  be  repaid  diuing 
a  particular  week,  the  Committee  should 
apportion  the  special  allotments  issued 
among  all  requesting  handlers  so  that 
the  amount  received  by  each  requesting 
handler  bears  the  same  ratio  to  the  total 
amount  of  special  allotment  issued  as 
each  requesting  handler's  average 
weekly  pick  bears  to  the  total  of  all 
requesting  handlers'  average  weekly 
picks  for  the  particular  prorate  week. 
This  will  result  in  an  equitable 
distribution  of  such  special  allotments. 
Should  this  procedure  be  necessary,  the 
Committee  should  also  be  authorized  to 
extend  the  payback  periods,  upon 
suitable  notification  to  the  handlers,  to 
such  subsequent  prorate  weeks  as  are 
necessary  to  pay  back  the  full  requested 
amounts. 

A  Notice  of  Recommended  Decision 
which  was  published  in  the  August  7, 
1985,  issue  of  the  Federal  Register  [50  FR 
31850],  contained  a  proposal  similar  to 
the  action  discussed  herein.  That  formal 
rulemaking  proceeding  covers  29 
material  issues  and  has  not  yet  been 


completed.  This  action  does  not  require 
an  amendment  to  the  order  to  implement 
and,  in  light  of  the  emergency  situation 
currently  facing  the  lemon  industry, 
should  not  be  delayed  pending  the 
outcome  of  that  formal  rulemaking 
proceeding. 

After  consideration  of  all  available 
information  and  other  available 
information,  it  is  found  that  the 
amendment  of  S  910.159.  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  interim 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C.  3594], 
the  information  collection  provision  that 
is  included  in  this  interim  final  rule  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  is 
assigned  OMB  No.  0581-0120. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
in  that:  (1)  Allotment  loans  already  have 
been  entered  into  for  the  1987-88  lemon 
marketing  season;  (2)  interested  persons 
were  given  an  opportunity  to  submit 
information  and  views  on  this  action  at 
an  open  meeting;  (3)  handlers  stand  to 
incur  Hnancial  losses  in  the  absence  of 
this  action;  and.  (4]  this  action  relieves 
restrictions  on  handlers  by  making  more 
allotment  available  to  them. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California,  Lemons. 
Marketing  agreements  and  orders. 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  continues  to 
read  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.159  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

Note. — This  section  will  not  be  published 
In  the  Code  of  Federal  Regulations. 


SubfMrt— Rules  and  Regulations 
§910.1S9    Aflotment  Loans. 


(c)  Loan  repayments  made  by  the 
committee.  If  borrowing  handlers  are 
unable  to  repay  any  allotment  loan 
arranged  in  accordance  with  paragraphs 
(a)  and  (b)  of  this  section  due  to 
cessation  of  business  or  cessation  of 
business  in  a  particular  prorate  district, 
the  committee  may  accept  applications 
for  repayment  relief  from  the  loaning 
handlers. 

(1)  Notice  of  non-payment.  The 
committee  shall  notify  the  loaning 
handlers  prior  to  the  end  of  any  prorate 
period  when  it  has  reason  to  believe 
that  loans  previously  approved  cannot 
or  will  not  be  repaid  by  the  borrowing 
handlers  for  the  reasons  specified  in  this 
section. 

(2)  Application  by  lender  for 
committee  repayment  Handlers  who  do 
not  receive  loan  repayments  for  the 
reasons  specified  in  this  section  shall 
have  the  right  to  apply  to  the  committee 
in  person  or  by  telephone  for  repayment 
Requests  for  committee  repayment  shall 
be  made  by  12:00  noon  on  Monday  of 
the  prorate  week  following  the  week 
during  which  notice  of  non-repayment  is 
received.  Handlers  should  provide  their 
name,  address,  and  the  number  of 
cartons  of  loan  repayment  requested 
from  the  committee.  On  the  basis  of  all 
the  information  available,  the  committee 
may  authorize  repayment  of  all  or  a 
portion  of  the  allotment  loan  for  the 
following  prorate  week:  Provided,  That 
the  total  of  such  repayment  to  all 
requesting  handlers  does  not  exceed  2.5 
percent  of  the  allotment  established  for 
the  prorate  period  when  the  repayments 
are  to  be  made. 

(3)  Procedure  when  repayment 
requests  exceed  allowable  percentage. 
If  the  quantity  of  requests  for  repayment 
exceeds  2.5  percent  of  the  allotment 
established  for  the  prorate  period,  the 
repayments  granted  by  the  committee 
shall  be  apportioned  among  requesting 
handlers  so  that  the  amount  received 
bears  the  same  ratio  to  the  total 
repayment  approved  as  each  requesting 
handler's  average  weekly  pick  bears  to 
the  total  of  average  weelily  picks  for 
such  prorate  week  of  all  handlers 
requesting  repayment  by  the  committee. 

(4)  Extension  of  repayment  In  the 
event  the  committee  is  unable  to  make 
all  of  the  allotment  loan  repayments 
requested  in  any  prorate  week,  the 
committee  may  extend  any  repayment 
period,  after  notifying  the  handler  of  the 
extension,  to  such  subsequent  prorate 
weeks  as  may  be  necessary  to  make  the 
approved  repayments  within  the 


limitations  prescribed  in  paragraphs  (c) 
(2)  and  (3)  of  this  section. 

Dated:  Noveinl>er  9, 1968. 

Robert  C  Kaeney, 

Deputy  Director,  Fruit  and  Vegetable 
Diviaion. 

;FR  Doc.  88-28299  Filed  11-10-88;  8:45  amj 
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7  CFR  Part  910 
[Lemon  Reg.  639] 

Lemons  Grotim  In  Callfomla  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  639  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
300,000  cartons  during  the  period 
November  13  through  November  19. 
1988.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  speciBed,  due  to 
the  marketing  situation  confronting  the 
lemon  industry.  i 

dates:  Regulation  639  (§  910*^)  is 
effective  for  the  period  November  13 
through  November  19, 198&      / 
FOR  FURTHER  mFORMATION  CONTACT 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch,  FAV, 
AMS,  USDA.  Room  2523.  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  imder  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behaUf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 


CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-«9.  The 
Committee  met  publicly  on  November  6, 
1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and, 
by  a  10-2  vote,  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  ttiat  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  ccHitrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows; 

PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.939  is  added  to  read  as 
follows: 

[Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations] 
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§  910.939    Lemon  Regulation  639. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  13, 
1988.  through  November  19, 1988,  is 
established  at  300,000  cartons. 

Dated.  November  9, 1988. 
Rol>ert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-26330  Filed  11-10-88:  8:45  am] 
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7  CFR  Part  984 

Expenses  and  Assessment  Rate  for 
Walnuts  Grown  In  California 

agency:  Agricultural  Marketing  Service. 
action:  Final  Rule. 

SUMMARY:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  984  for  the  1988-89  marketing  year 
established  under  the  walnut  marketing 
order,  which  began  August  1, 1988.  The 
marketing  order  requires  that  the 
assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
walnuts  certified  as  merchantable 
during  such  year.  An  annual  budget  of 
expenses  was  prepared  by  the  Walnut 
Marketing  Board  (Board),  the  agency 
responsible  for  local  administration  of 
the  walnut  marketing  order,  and 
submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  Board  are  handlers  and  producers 
of  walnuts.  They  are  familiar  with  the 
Foard's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
assessment  rate  recommended  by  the 
Board  was  derived  by  dividing  the 
Board's  anticipated  expenses  by  the 
anticipated  quantity  of  walnuts  which 
will  be  certified  as  merchantable  during 
the  1988-89  marketing  year.  Because 
that  rate  is  applied  to  the  quantity  of 
walnuts  which  is  actually  certified  as 
merchantable,  it  must  be  established  at 
a  rate  which  will  produce  sufficient 
income  to  pay  the  Board's  expected 
expenses.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1, 1988, 
through  July  31. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Allen  Belden.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  P.O.  Box  96456. 


Room  2524-S.  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  marketing  agreement 
and  Order  No.  984  (7  CFR  Part  984).  both 
as  amendfd,  regulating  the  handling  of 
walnuts  grown  in  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  walnuts  grown  in  California  subject 
to  regulation  under  the  walnut 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of 
walnut  producers  and  handlers  may  be 
classified  as  small  entities. 

The  walnut  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
walnuts  certified  as  merchantable 
during  such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Board  and 
submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  Board  are  handlers  and  producers 
of  walnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  is  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 


the  Board  is  derived  by  dividing 
anticipated  expenses  by  the  anticipated 
quantity  of  walnuts  which  will  be 
certified  as  merchantable  during  the 
marketing  year.  Because  that  rate  is 
applied  to  the  quantity  of  walnuts  which 
is  actually  certified  as  merchantable,  it 
must  be  established  at  a  rate  which  will 
produce  sufHcient  income  to  pay  the 
Board's  expected  expenses.  "The 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Board  before  October  1  of  each 
marketing  year,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  the  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  Board  will  have  funds  to  pay  its 
expenses. 

The  Board  met  on  September  9. 1988, 
and  unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$1,400,294  and  an  assessment  rate  of 
$0.85  per  hundredweight  of  walnut 
kernels.  In  comparison,  1987-88 
marketing  year  actual  expenditures 
were  $1,248,485  and  the  assessment  rate 
was  $0.70  per  hundredweight  of  walnut 
kernels.  Assessment  income  for  1988-69 
is  estimated  to  total  as  much  as 
$1,620,303  based  on  an  estimated  crop  of 
190.623,890  kemelweight  pounds  of 
walnuts.  Thus,  estimated  assessment 
income  exceeds  the  recommended  level 
of  marketing  order  expenditures  for  the 
current  year.  Due  to  this  year's  crop 
conditions,  the  Board  believes  the  actual 
yield  of  merchantable  walnuts  in  the 
1988-89  year  is  likely  to  be  lower  than 
the  initial  crop  estimate  of  190.623.890 
kemelweight  pounds.  Thus,  the 
assessment  rate  is  established  at  a  level 
adequate  to  meet  the  Board's 
anticipated  expenses  in  the  event  that 
the  total  crop  in  the  current  year  is  less 
than  the  estimated  figure.  However,  if 
the  estimated  yield  is  achieved,  and 
there  is  extra  income  from  assessments 
above  marketing  order  expenditures  for 
the  year,  such  funds  may  be  used 
temporarily  by  the  Board  during  the  first 
five  months  of  the  1989-90  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within 
that  period. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  newj  984.340  and 
is  based  on  Board  recommendations  and 
other  information.  A  proposed  rule  was 
published  in  the  October  6, 1988.  issue  of 
the  Federal  Register  (53  FR  39307). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
October  17. 1988.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Board  and  other  available  information, 
it  is  found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the  Board 
needs  to  have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis.  In  addition,  handlers 
are  aware  of  this  action,  which  was 
^      recommended  by  the  Board  at  a  public 
meeting.  Therefore,  the  Secretary  also 
finds  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  984 

California.  Marketing  agreements  and 
orders,  and  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  §  984.340  is  added  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  984  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Add  a  new  §  984.340  to  read  as 
follows: 

(Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations] 

PART  984— WALNUTS  GROWN  IN 
CALIFORNIA 

§  964.340    Expenses  and  assessment  rate. 

Expenses  of  $1,400,294  by  the  Walnut 
Marketing  Board  are  authorized,  and  an 
assessment  rate  of  $0.0085  per 
kemelweight  pound  of  merchantable 
walnuts  is  established  for  the  marketing 
year  ending  July  31. 1989.  Unexpended 
funds  may  be  used  temporarily  during 
the  first  five  months  of  the  subsequent 
marketing  year,  but  must  be  made 
available  to  the  handlers  from  whom 
collected  within  that  period. 

Dated:  November  8. 1988. 
William  ].  Doyle. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
|FR  Doc.  88-26253  Filed  11-10-88;  8:45  am] 
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Farmers  Horn*  Administration 

7  CFR  Part  1951 

Certain  Provisions  of  ttM  Agricuttural 
Credit  Act  of  1987  and  Additional 
Amendments  of  Portions  of  Farmer 
Program  Regulations 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Interim  mle.  Correction. 

SUMMARY:  Farmers  Home 
Administration  is  correcting  certain 
Attachments  to  Exhibit  A  to  Subpart  S 
of  Part  1951  of  its  regulations  to  ensure 
that  these  attachments  fully  reflect  the 
provisions  of  the  new  regulations. 
DATES:  Effective  November  14. 198a 
Any  comments  on  this  correction  must 
be  submitted  by  December  14. 1988. 
ADDRESS:  Submit  written  comments,  in 
duplicate,  to  the  Office  of  the  Chief. 
Directives  Management  Branch,  Farmers 
Home  Administration.  USDA.  Room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue  SW., 
Washington.  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  regular  working  hours 
at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Gleim  ].  Hertzler.  ]r.,  Assistant 
Administrator,  Farmer  Program.  Farmers 
Home  Administration,  USDA,  Room 
5019.  Washington,  DC  20250.  Telephone: 
(202)  447-4671. 
SUPPLEMENTARY  INFORMATION:  On 

September  14. 1988,  Farmers  Home 
Adiiiinistration  published  an  Interim 
Rule  to  implement  the  changes  to  its 
regulations  necessary  to  implement  the 
Agricultural  Credit  Act  of  1987.  with  a 
request  for  comments  to  be  submitted  no 
later  than  November  14, 1988.  53  FR 
35638  et  seq.  The  new  loan  servicing 
system  established  in  this  Interim  Rule 
contemplates  that  borrowers  can 
request  a  meeting  to  consider  action  to 
cure  non-monetary  defaults  and.  at  the 
same  time,  request  loan  servicing  to 
correct  monetary  defaults  (See.  e.g..  the 
discussion  at  53  FR  35658-59). 

The  correction  to  the  Notice 
(Attachment  3  to  Exhibit  A)  set  out  in 
paragrpah  2.  below,  is  intended  to  make 
it  clearer  that  both  requests  can  be 
made  at  the  same  time,  i.e.,  that 
borrowers  are  not  obliged  to  choose 
between  one  or  the  other  form  of  relief. 
The  amendment  to  the  response  Notices 
(Attachments  4.  8.  and  10  to  Exhibit  A) 
re-emphasizes  this  same  point  by 
reminding  borrowers  that  they  can 
check  more  than  one  of  the  boxes  on  the 
response  forms. 

While  Farmers  Home  Administration 
is  not  ordinarily  required  by  law  to 


publish  changes  to  its  forms  when  such 
changes  are  made  solely  to  conform 
those  forms  to  the  provisions  of  its 
regulations,  publication  is  being  made  in 
this  instance  because  of  the  specific 
provisions  of  7  U.S.C.  1981  d(c).  enacted 
by  section  805  of  the  Agricultural  Credit 
Act  of  1987,  which  states  that  these 
notices  and  response  forms  must  "be 
contained  in  the  regulations 
implementing  this  title".  An  opportunity 
for  further  comment  on  these  corrections 
is  being  given  because  of  the  unusual 
importance  of  the  forms.  These  forms 
are  also  within  the  scope  of  the 
comments  requested  by  Farmers  Home 
Administration  on  the  Interim  Rule 
published  on  September  14. 1988.  and 
final  action  in  this  matter  may  deal  with 
comments  made  in  response  to  that 
notice  as  well  as  to  this  one. 

List  of  Subjects  in  7  CFR  Part  1951 

Loan  Programs — Agricultural.  Rural 
areas. 

Accordingly,  the  Farmers  Home 
Administration  is  correctmg 
Attachments  3.  4,  8  and  10  to  Exhibit  A 
to  7  CFR  Subpart  1951-S,  published 
September  14, 1988,  53  FR  35742-45,  as 
follows: 

PART  1951-{  AMENDED) 

1.  The  authority  citation  for  7  CFR 
Part  1951  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  7  CFR  2.70. 

Extiibit  A— Notice  of  the  Availability  of 
Loan  Service  Programs  For  Delinquent 
Farm  Borrowers  [Amended] 

2.  Correct  Attachment  3  to  Exhibit  A. 
under  the  heading  "Steps  You  Can  Take 
Before  FmHA  Accelerates  Your  Loans." 
by  adding,  after  the  existing  text,  the 
following  new  text:  "You  can  also  ask 
for  a  meeting.  At  this  meeting  you  can 
explain  why  you  think  FmHA's  records, 
as  indicated  on  this  Notice,  are  wrong. 
You  can  also  suggest  things  you  can  do 
to  correct  these  problems,  so  as  to  avoid 
acceleration  and  foreclosure.  You  can 
request  both  loan  servicing  and  a 
meeting  at  the  same  time.  For  example, 
if  this  Notice  states  that  you  are 
delinquent,  and  also  have  disposed  of 
property  without  FmHA's  written 
consent,  you  can  request  servicing  to 
deal  with  the  delinquency  problem  and 
request  a  meeting  on  the  question  of 
unauthorized  disposition  of  property." 

3.  Correct  Attachments  4.  8.  and  10  to 
Exhibit  A.  by  adding,  immediately 
above  Box  (1),  as  it  appears  on  each 
Notice,  the  following  text:  "(check  one 
or  more  of  the  following  boxes)". 
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Signed  at  Washington.  DC  on  November  8, 
1988. 

Vance  L.  Clark. 
Administrator,  Fanners  Home 
AdmiaistratJon. 

[FR  Doc.  88-26246  Filed  11-10-68:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Reg.  B;  Docket  No.  R-0646I 

Equal  CredR  Opportunity;  PrMmpUon 
of  New  York  Law 

agency:  Board  of  Governors  of  Federal 

Reserve  System. 

ACnoM:  Preemption  determination. 

SUMMARY:  The  Board  is  publishing  in 
final  form  a  determination  that  a  certain 
provision  in  New  York  law  is 
inconsistent  with  the  Eqttal  Credit 
Opportunity  Act  and  Regulation  B  and 
therefore  is  preempted. 
EFFECTIVE  DATE:  November  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Linda  Vespereny,  Attorney.  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
at  (202)  452-2412:  for  the  hearing 
impaired  only,  contact  Eamestine  Hill  or 
Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

(1)  General 

Section  705(f)  of  the  Equal  Credit 
Opportunity  Act  authorizes  the  Federal 
Reserve  Board  to  determine  whether  an 
inconsistency  exists  between  a 
provision  of  the  act  and  a  state  law 
relating  to  credit  discrimination.  If  a 
state  law  is  inconsistent  and  provides 
no  greater  protection  for  credit 
applicants  than  does  the  federal  law,  the 
state  law  is  preempted  to  the  extent  of 
the  inconsistency,  and  creditors  in  that 
state  may  not  follow  the  inconsistent 
state  requirement. 

The  Board  received  a  request,  made 
on  behalf  of  an  organization 
headquartered  in  the  Republic  of  China, 
for  a  preemption  determination 
concerning  New  York  state  law.  The 
organization  plans  to  operate  a  fund  that 
will  guarantee  loans  made  to  overseas 
Chinese  residing  in  the  United  States 
when  they  borrow  money  from  the  U.S. 
branches  of  Chinese  banks  or  from  U.S. 
banks  that  have  Chinese  capital.  The 
organization  proposes  to  establish  this 
guarantee  program  in  keeping  with 
provisions  of  the  Equal  Credit 


Opportunity  Act  that  permit  a  creditor 
offering  a  special-purpose  credit 
program  (as  defined  by  the  BoanTs 
Regulation  B,  which  implements  the  act) 
to  take  into  accotmt  a  factor — such  as 
national  origin — ^whose  consideration  is 
normally  barred  by  the  act  and 
regulation. 

In  response  to  this  request  the  Board 
examined  New  York  law.  Article  15. 
section  296-a  to  determine  whether  its 
provisions  are  inconsistent  with  the 
ECOA  and  the  Board's  Regulation  B.  On 
July  18, 1988.  the  Board  published  a 
pr^iminary  determination  (53  FR  26987). 
In  that  notice,  the  Board  proposed  to 
preempt  the  New  York  law  to  the  extent 
that  it  bars  a  creditor  from  offering  a 
special-purpose  credit  program.  One 
comment  on  the  proposed  detemination 
was  received  during  the  comment  on  the 
proposed  determination  was  received 
during  the  comment  period,  which 
closed  on  September  12, 1988. 

The  Board  is  now  publishing  a  final 
determination  regarding  the  New  York 
law  imder  authority  delegated  to  the 
Director  of  the  Division  of  Consumer 
and  Community  Affairs,  as  set  forth  in 
the  Board's  Rules  Regarding  Delegation 
of  Authority  (12  CFR  Part  265). 

(e)  Analysis  of  ECOA.  Regulation  B.  and 
New  York  Law 

The  ECOA  and  Regulation  B  prohibit 
discrimination  in  any  credit  transaction 
on  the  basis  of  race,  color,  national 
origin,  religion,  sex,  marital  status,  age. 
receipt  of  income  from  public  assistance 
programs,  or  the  good-faith  exercise  of 
any  rights  under  the  Consumer  Credit 
Protection  Act.  However,  f  202.8  of  the 
regulation  (which  implements  section 
701(c)  of  the  ECOA)  permits  a  creditor 
to  extend  special-purpose  credit  and  to 
consider  one  or  more  common 
characteristics  of  program  participants 
(for  example,  race  or  national  origin) 
when  extending  credit  under  these 
programs. 

Under  {  202.8,  creditors  are  allowed  to 
offer  credit  assistance  programs  that  are 
authorized  by  federal  or  state  law,  or 
that  are  established  by  a  not-for-profit 
organization,  for  the  benefit  of  an 
economicially  disadvantaged  class  of 
persons.  It  also  allows  a  not-for-profit 
organization  to  offer  credit  assistance 
programs  for  the  benefit  of  its  members. 
In  addition,  for-profit  organizations  may 
provide  special-purpose  credit  programs 
to  meet  special  social  needs  if  the 
programs  are  administered  pursuant  to  a 
written  plan  that  identifies  the  class  of 
persons  the  particular  program  is 
designed  to  benefit.  As  mentioned 
earlier,  participants  of  these  programs 
may  be  required  to  share  one  or  more 
common  characteristics,  such  as  race  or 


national  origiii.  If  participants  are 
required  to  possess  a  common 
characteristic,  the  creditor  may  request 
and  consider  infonnation  regarding  that 
particular  characteristic. 

Under  section  705  of  the  ECOA  and 
S  202.11  of  Regulation  B,  state  law 
provisions  that  are  inconsistent  with  the 
requirements  of  the  act  and  regulation 
are  preempted.  Section  202.11(b)(l)(v)  of 
Regulation  B  also  provides  that  a  state 
law  is  inconsistent  with  the 
requirements  of  the  federal  law  to  the 
extent  that  the  state  law  prohibits 
inquires  necessary  to  estabUsh  or 
administer  a  special-purpose  credit 
program  as  defined  by  (  202.6. 

The  Board  has  made  a  comparison  of 
New  York  statute  section  296-a(l)  (b) 
and  (c)  to  regulation  B's  Section  202.8. 
The  establishment  of  a  special-purpose 
credit  program,  though  permissible 
under  the  ECOA  and  5202.&  is 
prohibited  under  New  York  law,  which 
bars — without  exception — 
discrimination  on  the  basis  of  the  race, 
creed,  color,  national  origin,  sex,  or 
marital  status  of  an  applicant  or  of  a 
class  of  applicants.  Furthermore, 
creditors  are  expressly  prohibited  under 
New  York  law  from  inquiring  about 
these  characteristics. 

(3)  Determination  and  Effect  of 
Preemption 

Based  on  its  analysis,  the  Board  has 
detCTmined  that  the  New  York  law  on 
credit  discrimination  is  inconsistent 
with  federal  law.  and  that  it  is 
preempted  by  the  ECOA  and  Regulation 
B  to  the  extent  of  the  inconsistency. 
Thus,  the  state  of  New  York  is  barred 
from  prohibiting  special-purpose  credit 
programs  and  related  inquires  that  are 
permissible  under  federal  law. 

The  Board  makes  no  determination, 
however,  as  to  whether  any  particular 
credit  program  (including  the  program 
which  the  party  requesting  this 
preemption  determination  proposes  to 
establish)  qualifies  as  a  special-purpose 
credit  program  under  the  ECOA  and 
Regulation  B.  As  explained  in  comment 
8(a)-l  of  the  official  staff  commentary  to 
Regulation  B  (12  CFR  Part  202.  Supp.  1). 
the  agency  or  creditor  administering  or 
offering  the  credit  program  must  make 
that  determination. 

Board  of  Governors  of  the  Federal  Reserve 

System.  November  4. 1988. 

William  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc.«8-26140  Filed  11-10-88;  8:45  amj 

BILLING  cooe  UIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-AWP-15] 

Removal  of  Transition  Area,  South 
Kauai.  HI 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  removes  the 
transition  area  located  at  South  Kauai, 
HI.  The  instrument  approach  serving 
Port  Allen  Airport  has  been  cancelled. 
No  instrument  approaches  are 
conducted  to  this  airport.  The  effect  of 
this  rule  is  to  return  to  public  use  that 
airspace  no  longer  required  for 
instrument  approaches. 
EFFECTIVE  DATE:  0901  u.t.c,  February  9, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-0166. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  31, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  remove 
the  transition  area  at  South  Kauai,  HI 
(53  FR  33502).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  removes 
the  transition  area  at  South  Kauai,  HI. 
No  instrument  approaches  are 
conducted  to  Port  Allen  Airport.  The 
airspace  is  being  returned  to  public  use. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  cf  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71~DESIGNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a],  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

South  Kauai.  HI  (REMOVED] 

Issued  in  Los  Angeles,  California,  on 
October  31, 1988. 
Meile  D.  Clure, 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  88-26169  Filed  11-10-88;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  88-ASO-17] 

Revision  to  Transition  Area,  St 
George,  SC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  the 
St.  George.  South  Carolina,  Transition 
Area  by  correcting  the  geographic 
position  coordinates  of  the  St.  George 
Municipal  Airport  and  deleting  the 
arrival  area  extension  predicated  on  the 
Indian  Field  (RBN)  Radio  Beacon.  The 
arrival  area  extension  was  designated  to 
afford  airspace  protection  for  a  planned 
standard  instrument  approach 
procedure  (SIAP)  utilizing  the  RBN.  The 
Indian  Field  RBN  was  never 
commissioned.  Therefore,  the  arrival 
area  extension  is  not  required. 
EFFECTIVE  DATE:  0901  U.t.c,  February  9. 
1989. 
FOR  FURTHER  INFORMATION  CONTACT 

James  G.  Walters,  Airspace  Section, 


Airspace  and  Proced  -rr?  Branch,  Air 
Traffic  Division,  Fed>  •  .1  Aviation 
Administration.  P.O  ■> ;  ^  20636,  Atlanta, 
Georgia  30320;  teleph(.  .• :  (404)  763-7646. 
SUPPLEMENTARY  INFORV*  %T10N: 

History 

On  September  13, 13»-ft.  the  FAA 

proposed  to  amend  Pa  t  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  St  George.  South 
Carolina,  Transition  A  >  a  (53  FR  35324). 
The  proposed  revision  was  to  correct 
the  geographic  position  i  oordinates  of 
the  St.  George  Municip  •'  Airport  and  to 
delete  the  arrival  are?  e -tension  based 
on  the  Indian  Field  RIIV.  A  NDB 
standard  instrument  approach 
procedure  had  been  pi.  n.ied  based  on 
the  RBN.  However,  thp  ndian  Field  RNB 
was  never  commissicr    1.  Therefore,  the 
arrival  area  extension      rves  no  purpose 
and  is  not  required  fc  <  -otection  of  IFR 
aeronautical  operatic;).<^  Interested 
parties  were  invited  t  j  larticipate  in  this 
rulemaking  proceedir^  'y  submitting 
written  comments  on  il  j  proposal  to  the 
FAA.  No  comments  obi,'Cting  to  the 
proposal  were  receiven  Section  71.181 
of  Part  71  of  the  Feder;-'  Aviation 
Regulations  was  repuiil:  hed  in  FAA 
Handbook  7400.6D  da:.     January  4, 
1988. 

The  Rule 

This  amendment  to  ■  .-t  71  of  the 
Federal  Aviation  Regu.i  lions  revises  the 
St.  George,  South  Carcl.na,  transition 
area. 

The  FAA  has  detem.  ned  that  this 
regulation  only  involv"^  an  established 
body  of  technical  regu'   tions  for  which 
frequent  and  routine  b-endments  are 
necessary  to  keep  thei-i  operationally 
current  It  therefore,  ( 1 1  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Feburary  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (:  i  CFR  Part  71)  is 
amended,  as  follows: 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autharity:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854:  4B  U.S.C.  10e(g) 
(Revised  Public  Law  97-448,  January  12. 
1983);  14  CFR  11.89. 

§71.18    (AmwKledl 

2.  Section  71.181  is  amended  as 
follows: 

SL  Geoif  e,  SC    |Ain«nclad] 

By  removing  the  existing  description 
and  substituting  the  following:  "That 
airspace  extending  upward  from  7tXD' 
above  the  surface  within  a  5.5-mile 
radius  of  St.  George  Municipal  Airport 
{Lat.  33''11'40"N;  Long.  80*30'31"W). 

Issued  in  East  Point,  Georgia,  on  November 
1, 1988. 

William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc  88-28170  Filed  11-10-88;  8:45  am] 

BILUNQ  CODE  M10-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  88-ACE-8] 

Chang*  to  Times  of  Designation  for 
Restricted  Areas  R-3601A  and  R- 
360 IB  Brookvine.  KS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMUUtY:  This  action  increases  the 
published  times  of  designation  for 
Restricted  Areas  R-3601A  and  R-3601B 
Brookville,  KS.  Increased  training 
requirements  have  resulted  in  expanded 
use  of  these  areas  through  daily  Notice 
to  Airmen  (NOT AM)  action.  This  action 
revises  the  published  times  to  reflect 
actual  current  usage  and  negates  the 
need  for  issuing  daily  NOTAM's. 
EFFECTIVE  DATE:  0901  u.t.c..  February  9, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Paul  Gallant,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591: 
telephone:  (202)  267-Q253. 
SUPPtfMENTARY  INFORMATION: 

History 

On  August  11, 1988,  the  FAA  proposed 
to  amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  expand 


the  published  times  of  designation  for 
Restricted  Areas  R-3e0lA  and  R-3801B 
Brookville,  KS.  in  order  to  more 
accurately  indicate  the  actual  times  of 
use  for  these  areas  (53  FR  30298). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objectirig  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
73.36  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule  1 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  expands 
the  published  times  of  designation  for 
Restricted  Areas  R-3801A  and  R-3601B 
Brookville,  KS.  The  military  has 
increased  their  use  of  the  areas 
requiring  daily  issuance  of  a  Notice  to 
Airmen  (NOT AM)  as  authorized  in  the 
current  time  of  designation.  This  action 
updates  the  published  times  of  use 
shown  on  aeronautical  charts  and 
deletes  the  need  for  daily  NOTAM's. 

The  FAA  has  detemned  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  15ia 
1522;  Executive  Order  10854;  49  U.S.a  106(g) 
(Revised  Pub.  L.  97-449.  )anuary  12, 1983);  14 
CFR  11.69. 


973.36    [Amended] 

2.  Section  73.36  is  amended  as  follows: 
R-3601A    BiookviUa.  KS    [Amendad) 

By  removing  the  present  time  of 
designation  and  substituting  the 
following:  Time  of  designation.  Monday. 
Wednesday,  Friday  and  Saturday.  0800 
to  1800  local  time;  Tuesday  and 
Thursday,  0800  to  2230  local  time;  other 
times  by  NOTAM  24  hours  in  advance. 

R-3601B    Brookville.  KS    [Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following:  Time  of  designation.  Monday, 
Wednesday,  Friday  and  Saturday,  0800 
to  1800  local  time;  Tuesday  and 
Thursday,  0800  to  2230  local  time;  other 
times  by  NOTAM  24  hours  in  advance. 

Issued  in  Washington.  DC,  on  November  3, 
1988. 

Harold  W.  Becker, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-28in  Filed  11-10-88;  8:45  amj 
BILUNO  CODE  4910-13-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154. 157. 260. 284. 385 
and  388 

[Docket  Na  RM87-17-000] 

Availability  of  Revised  Print  Software 
for  FERC  Form  Nos.  8  and  1 1 

Issued  November  7, 1988. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Availability  of 

Revised  Print  Software  for  FERC  Form 

Nos.  8  and  11. 

SUMMARY:  Revised  software  to  print 
FERC  Form  Nos.  8  and  11  data  required 
to  be  filed  on  an  electronic  medium  in 
accordance  with  Order  Nos.  493  (53  Fed. 
Reg.  15.023  (Apr.  27. 1988))  and  493-A 
(53  FR  30,027  (Aug.  10, 1988))  is  now 
available.  The  software  released  today 
contains  revisions  adopted  at  the  Order 
No.  493  implementation  conference  on 
September  12  and  13, 198a  In  addition, 
certain  deficiencies  in  the  earlier  version 
have  been  corrected. 
date:  The  revised  software  is  available 
as  of  November  7, 1988. 

ADDRESSES:  Requests  for  copies  of  the 
software  and  the  accompanying 
documentation,  if  desired,  should  be 
directed  to:  Public  Reference  Branch, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE..  Room  1000, 
Washington,  DC  20426,  (202)  357-8118. 


FOR  PURTMCR  INFORMATION  CONTACT: 

Craig  Hill.  Office  of  Pipeline  and 
Producer  Regulatioa  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Room  7010, 
Washington.  DC  20426.  (202)  357-9039 
or 

Brooks  Carter,  (202)  357-8995. 

SUmfMENTARY  INFORMATKM:  The 

software  programs  to  produce  a  hard 
copy  printout  of  FERC  Form  Nos.  8  and 
11,  when  filed  in  accordance  with  the 
record  fonnats  for  those  fonns  as 

reissued  on  October  7, 1988,  are  now 

available. 

The  programming  language  used  for 
the  print  software  is  ANSI  1974 
Standard  COBOL  The  diskette  for  each 
form  contains  the  COBOL  source  code 
and  an  executable  file  which  can  be  run 
on  an  IBM-compatible  PC  with  at  least 
384K  RAM  and  DOS  3.0  (or  later 
version).  Instructions  on  the  use  of  the 
software,  a  test  data  file  and  a  sample 
output  file  are  also  included  on  each 
diskette.  The  instructions,  sample  output 
and  COBOL  source  code  are  also 
available  on  hard  copy. 

The  software  is  available  from  the 
Commission's  Public  Reference  Branch 
in  Washington,  DQ  Persons  requesting 
this  software,  in  person  or  by  written 
request,  should  refer  to:  "RM87-17-000: 
Print  Software  for  FERC  Form  Nos.  8 
and/or  11  (November  7. 1988  release)" 
and  specify  if  they  wish  to  order  a  copy 
of  the  diskettes,  the  hard  copy  material, 
or  both.  Although  the  software  is 
available  without  charge,  the 
Commission  has  a  fee  for  photocopying 
and  there  is  a  fee  of  $5.00  per  diskette. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26095  Filed  11-10-88:  8:45  am) 

BIUJNG  CODE  irU-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Dniga 
Not  Subject  to  Certification; 
DiethylcartMimazine  Plus  Oxibendazole 
Chewable  Tablets 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refiect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Norden  Laboratories.  Inc.  The 


supplement  provides  for  an  additional 
diethylcarbamazine/oxibendazole 
chewable  tablet  size  to  treat  dogs  for 
heartworms  and  hookworms. 
EFFECnvE  DATE:  November  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
John  R.  Markus,  Center  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20657,  301-443-2871. 
SUPPLEMENTARY  INFORMATION:  Norden 
Laboratories,  Inc.,  Lincoln,  NE  68501, 
filed  supplemental  NADA  136-483 
providing  for  an  additional  size 
diethylcarbamazine  citrate/ 
oxibendazole  chewable  tablet.  The 
supplement  provides  for  a  chewable 
tablet  containing  120  milligrams  (mg)  of 
diethylcarbamazine  citrate  combined 
with  91  mg  of  oxibendazole.  Approved 
are  tablets  containing  60  and  45  mg  each 
and  180  and  136  mg  each  of 
diethylcarbamazine  citrate  with 
oxibendazole,  respectively.  The 
supplement  is  approved  and  the 
specification  in  21  CFR  520.623(a)  is 
revised  to  provide  for  the  additional 
tablet  size. 

Approval  of  this  supplement  is  an 
administrative  action  that  did  not 
require  generation  of  new  efTectiveness 
or  safety  data.  Therefore,  a  freedom  of 
information  summary  (pursuant  to  21 
CFR  514.11(e)(2)(ii))  is  not  required. 

The  agency  has  determined  under  21 
CFR  25.24{d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FROM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

2.  Section  520.623  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  520.623    DiethylcartMmazine  citrate, 
oxibendazole  chewable  tablets. 

(a)  Specifications.  Each  tablet 
contains  either  60, 120,  or  180  milligrams 


of  diethylcarbamazine  citrate  with  45, 
91,  or  136  milligrams  of  oxibendazole, 
respectively. 

Dated  November  3, 1988. 
Robert  C  Livingitoa. 

Deputy  Director,  Office  of  New  AmjoioI  Drug 
Evaluation  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-26209  Filed  11-10-68;  &-45  an] 
BiujMO  coot  4iao-oi-« 


21  CFR  Part  522 

Implantation  or  ln)ectable  Dosage 
Form  New  Animal  Drugs  Not  Sut)|ect 
to  Certification;  Repository 
Corticotropin  Injection 

AGENCY:  Food  and  Drug  Administration. 
AcnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Anthony 
R-oducts  Co.  The  NADA  provides  for 
the  use  of  repository  corticotropin 
injection  as  a  diagnostic  aid  to  test  for 
adrenal  dysfunction  in  dogs  and  for 
therapeutic  use  to  stimulate  the  adrenal 
cortex  where  there  is  a  general 
deficiency  of  corticotropin  (ACTH)  in 
dogs  and  cats. 

EFFECTIVE  DATE:  November  14, 1988. 

FOR  FURTHER  INFOItaMTION  CONTACT: 

Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3430. 

SUPPLEMENTARY  INFORMATION:  Anthony 
Products  Co.,  5600  Peck  Rd.,  Arcadia, 
CA  91006,  filed  NADA  140-583  which 
provides  for  the  use  of  repository 
corticotropin  injection  containing  40  or 
80  U.S.P.  units  of  corticotropin  per 
milliliter.  The  drug  is  for  use  by  or  on 
the  order  of  a  licensed  veterinarian.  The 
drug  is  used  as  a  diagnostic  aid  to  test 
for  adrenal  dysfunction  in  dogs  and  for 
therapeutic  use  to  stimulate  the  adrenal 
cortex  where  there  is  a  general 
deficiency  of  ACTH  in  dogs  and  cats. 
The  NADA  is  similar  to  one  in  21  CFR 
522.460,  originally  approved  December 
17, 1952.  The  product  was  the  subject  of 
a  National  Academy  of  Sciences/ 
National  Reserach  Council  (NAS/NRC) 
Drug  Efficacy  Study  Implementation 
(DESI)  report  published  in  the  Federal 
Register  of  May  13, 1969  (34  FR  7621). 
That  report  found  the  drug  effective  for 
stimulation  of  the  adrenal  cortex  where 
there  is  a  general  deficiency  of  ACTH 
and  as  a  therapeutic  agent  for  primary 
bovine  ketosis.  Approval  of  a 
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supplement  reflecting  compliance  with 
the  conclusions  of  the  NAS/NRC  DESI 
review  was  published  April  8, 1972  (37 
FR  7079).  The  new  approval  is  based  on 
the  prioneer  product  meeting  the  U.S.P. 
standards.  The  NADA  is  approved  and 
21  CFR  522.480  is  amended  to  reflect  the 
approval.  The  section  is  also  amended 
to  reflect  that  the  therapeutic  indications 
for  use  have  been  reviewed  by  NAS/ 
NRC  and  found  to  be  effective.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  Section  522.480  is  amended  by 
redesignating  existing  paragraphs  (a), 
(b).  (c),  (d),  (d)  (1),  (2),  and  (3)  as 
paragraphs  (a)  (1),  (2),  (3),  (4),  (4)  (i),  (ii), 
and  (iii),  respectively,  by  revising 
"ACTH"  to  read  "corticotropin  (ACTH)" 
appearing  in  the  first  sentence  of  newly 
redesignated  paragraph  (a](4)(i),  and  by 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§  522.4M    Repository  corticotropin 
Injection. 

***** 

(b)(1)  Specifications.  The  drug 
conforms  to  respository  corticotropin 


injection  U.S.P.  It  contains  40  or  80 
U.S.P.  units  per  milliUter. 

(2)  Sponsor.  See  No.  000864  in 
§  510.600(c)  of  this  chapter. 

(3)  Conditions  of  use.  (i)  For 
intramuscular  injection  in  dogs  as  a 
diagnostic  aid  to  test  for  adrenal 
dysfunction.  For  intramuscular  or 
subcutaneous  injection  in  dogs  and  cats 
for  stimulation  of  the  adrenal  cortex 
where  there  is  a  general  deficiency  of 
ACTH. 

(ii)  For  diagnostic  use:  Administer  at 
one  unit  per  pound  of  body  weight 
intramuscularly.  For  therapeutic  use: 
Administer  at  one  unit  per  pound  of 
body  weight  intramuscularly  or 
subcutaneously,  initially,  to  be  repeated 
as  indicated. 

(iii)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

(c)  National  Academy  of  Sciences/ 
National  Reserach  Council  (NAS/NRC) 
status.  The  therapeutic  indication  for 
use  has  been  reviewed  by  NAS/NRC 
and  found  to  be  effective.  Applications 
for  this  use  need  not  include 
effectiveness  data  as  speciHed  in 
§  514.111  of  this  chapter,  but  may 
require  bioequivalency  and  safety 
information. 

Dated:  November  3, 1988. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-26159  Filed  11-10-88;  8:45  am] 

BILUNO  COOE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 

Correction  of  Oil  and  Gas  Royalty 
Valuation  Regulations 

AQENCy:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Final  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  is  amending  its  final 
revised  oil  and  gas  product  valuation 
regulations  that  were  published  in  the 
Federal  Register  on  January  15, 1988  (53 
FR  1184  and  53  FR  1230)  for  technical 
corrections  and  clarification.  Since 
adoption  of  the  final  regulations,  it  was 
discovered  that  several  provisions  were 
worded  in  a  manner  such  that  they  were 
inconsistent  with  MMS's  intent  as 
discussed  in  the  preamble  to  the  final 
rules.  Consequently,  MMS  is  amending 
the  language  of  those  provisions  to 
clarify  MMS's  intent. 
EFFECTIVE  DATE:  November  14, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch,  Royalty 
Management  Program,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS-662.  Building  85,  Denver  Federal 
Center,  Denver,  Colorado  80225, 
telephone  (303)  231-3432,  (FTS)  326- 
3432. 

SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  final  rule 
amendment  is  John  L  Price  of  the 
Royalty  Valuation  and  Standards 
Division  of  the  Royalty  Management 
Program,  MMS. 

I.  Introduction 

During  a  subsequent  review  of  the 
revised  regulations  governing  oil  and 
gas  product  valuation  that  were  adopted 
on  January  15, 1988,  it  was  discovered 
that  several  provisions  were  worded  in 
a  manner  such  that  they  were 
inconsistent  with  MMS's  intent  as 
discussed  in  the  preamble  to  the  final 
rules.  Consequently,  MMS  is  amending 
the  language  of  those  provisions  with 
this  final  rulemaking  action  to  clarify 
MMS's  intent.  The  amendments  are  not 
consistent  substantive  and  are  therefore 
being  implemented  as  a  final  rule 
without  an  opportunity  for  comment. 

n.  Section-by-Secdon  Discussion  of 
Amendments 

Section  206.102    Valuation  Standards 
(Oil) 

In  the  final  rule  adopted  at 
§  206.102(c)(1),  MMS  included  the 
provision  that  if  the  lessee  made  arm's- 
length  purchases  or  sales  at  different 
postings  or  prices,  then  the  volume- 
weighted  average  price  for  the 
purchases  or  sales  for  the  production 
month  reported  on  Form  MMS-2014 
would  be  used.  During  discussions  with 
industry  subsequent  to  the  publication 
of  the  final  rules,  it  became  apparent 
that  the  inclusion  of  the  words  "reported 
on  Form  MMS-2014"  was  confusing  as 
to  MMS's  intent.  Some  parties 
questioned  whether  those  words  applied 
to  prices  reported  on  the  Form  MMS- 
2014  or  whether  they  applied  to  the 
production  month  reported  on  the  Form 
MMS-2014. 

The  intent,  as  discussed  at  53  FR  1202, 
was  that  the  volume-weighted  average 
price  for  all  purchases  or  sales  made  by 
the  lessee  during  the  month  of 
production  were  to  be  used  in  paying  its 
royalty.  It  was  not  intended  that  the 
lessee  use  the  volume-weighted  average 
of  only  those  prices  reported  on  the 
Form  MMS-2014  in  valuing  its  oil. 
Therefore,  in  an  effort  to  remove  any 
ambiguity  in  the  final  rules,  MMS  is 


removing  the  words  "reported  on  Form 
MMS-a014"  from  the  final  rule  at 
i  206.102(c)(1). 

Section  206.104    Transportation 
Allowances — General  {OH) 

Section  206.104(aKZ)  includes  a 
reference  to  a  contract  between  a 
Royalty-In-Kind  purchaser  of  OCS 
royalty  oil  and  "Lidian  lessor."  Because 
Indians  are  not  lessors  of  OCS  leases, 
MMS  is  removing  the  words  "or  Indian 
lessor"  from  the  end  of  the  sentence  in 
9  206.104(a)(2). 

Section  206.105    Determination  of 
Transportation  Allowances  (Oil) 

As  a  result  of  comments  received  from 
States,  Indians  and  Congress,  MMS 
included  two  provisions  that  outline 
those  circumstances  under  which  values 
and/or  transportation  costs  under  arm's- 
length  contracts  would  not  be 
acceptable.  (See  (S  206.102(b)(l)(ii)  and 
(iii)  and  206.105(a)(ii)  and  (iu)).  As 
stated  in  die  preamble  to  the  final  rules 
at  53  FR  1209,  these  provisions  were  to 
be  applied  to  transportation  allowances 
in  essentially  the  same  manner  as  they 
were  to  be  applied  in  the  determination 
of  oil  values. 

Section  206.102(bKl)(iii)  includes  die 
requirement  that  MMS  give  a  lessee  an 
opportunity  to  respond  to  preliminary 
determinations  that  its  value  under  an 
arm's-length  contract  may  be 
unacceptable  for  royalty  purposes. 
While  the  provisions  in  S  20e.l05(a) 
were  intended  to  be  essentially 
identical,  the  requirement  that  MMS 
give  a  lessee  an  opportunity  to  respond 
before  MMS  made  a  determination  that 
its  transportation  costs  under  an  arm's- 
length  contract  were  unacceptable  was 
inadvertently  omitted.  The  change  being 
made  adds  this  requirement  to 
S  206.105(a)(l)(iii). 

The  final  rule  adopted  at 
S  2Q6.105(b)(5)  includes  the  provision 
that  allows  the  lessee  to  use  as  its 
transportation  allowance,  with 
approval,  its  tariff  for  the  transportation 
system  approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  or  a 
State  regulatory  agency.  The  approval 
by  MMS  constitutes  an  exception  to  the 
requirement  that  the  lessee  compute 
actual  costs  under  |  206.105(bXl) 
through  (b)(4).  This  provision  was 
adopted  in  an  effort  to  reduce  the 
unnecessary  burden  to  recompute  costs 
for  another  government  agency. 
However,  certain  protections  against 
unreasonable  high  tariffs  were  included 
in  the  final  rule. 

In  carrying  this  rationale  throughout 
the  final  rules,  MMS  provided  in 
S  206.105(cK2Kviii)  that  a  lessee 
authorized  to  use  its  tariff  as  its 


tranq>ortation  cost  would  follow  the 
same  reporting  requirements  used  in 
reporting  transportation  allowances 
under  arm's-length  contracts.  However, 
the  final  rules  only  specified  the  use  of 
these  reporting  requirements  when  MMS 
approves  the  use  of  FERC-approved 
tariffs.  It  was  MMS's  intent  that 
approval  of  the  use  of  a  State  regulatory 
agency-approved  tariff  would  also 
provide  for  the  use  of  the  same  reporting 
requirements  as  under  arm's-length 
contracts.  Thus,  S  206.105(c)(2)(viii]  is 
being  changed  accordingly. 

The  MMS  is  modifying  §  206.105(e)(1) 
to  clarify  MMS's  intent  that  an 
allowance  must  be  deducted-on  a 
monthly  basis  even  though  the 
allowance  form  reporting  period  is 
based  on  a  longer  period.  It  was  not 
MMS's  intent  that  a  lessee  could  deduct 
the  total  of  a  yearly  allowance  on  the 
January  Form  MMS-2014  report  deduct 
no  allowances  on  the  February  through 
December  Form  MMS-2014  reports,  and 
meet  the  requirements  of  the 
regulations.  A  lessee  may  only  deduct 
the  allowance  that  is  applicable  to  the 
monthly  volume  upon  which  royalty  is 
due  as  reported  on  Form  MMS-2014. 

Section  206.157    Determination  of 
Transportation  Allowances  (Gas) 

As  discussed  above,  MMS  included  in 
the  final  oil  valuation  rules  at 
B  206.105(b)(5)  a  provision  allowing  the 
use  of  the  lessee's  tariff,  with  certain 
limitations,  as  its  transportation  costs.  A 
similar  provision  was  also  included  in 
the  final  gas  valuation  rules  at 
5  206.157(b)(5).  However,  the  conditions 
under  which  MMS  would  deny  the  use 
of  a  tariff  were  not  properly  worded. 
The  correct  wording  should  have  been 
identical  to  the  wording  contained  in 
S  206.105(b)(5),  as  explained  in  the 
preamble  to  the  final  gas  valuation 
regulations  at  53  FR  1261.  Consequently, 
MMS  is  amending  t  206.157(b)(5)  to 
reflect  the  provision  that  MMS  stated 
that  it  was  adopting. 

The  MMS  is  modifying 
S  206.157(c)(2)(viii)  in  the  same  manner 
and  for  the  same  reason  as  it  modified 
S  206.105{cK2)(viii),  as  discussed  above. 

The  MMS  is  modifying  9  206.157(e)(1) 
in  the  same  manner  and  for  the  same 
reasons  that  it  modified  \  206.105(e)(1). 
as  discussed  above. 

Section  206.159    Determination  of 
Processing  Allowances  (Gas) 

The  MMS  is  modifying 
S  206.159(a)(l)(iii)  by  making 
grammatical  corrections  only.  Two 
sentences  will  be  created  out  of  the 
existing  one  by  inserting  a  period,  and 
four  duplicative  words  will  be  removed. 


The  MKfS  is  also  adding  the 
requirement  that  a  Schedule  1  be 
submitted  with  the  Form  MMS-410S 
required  under  i  206.1S9(cKlKiu)-  This 
change  conforms  to  the  instructions 
contained  on  actual  copies  of  Form 
MMS-410e. 

The  MMS  is  modifying  9  206.159(e)il) 
in  the  same  manner  and  for  the  same 
reasons  that  it  modified  9  206.105(e)(1). 
as  discussed  above. 

IIL  ProcMlural  Matters 

Administrative  Procedure  Act 

The  changes  included  hi  this 
rulemaking  are  technical  corrections 
only  and  not  substantive  changes. 
Accordingly,  piuvuant  to  5  U.S.C.  553(b), 
it  has  been  determined  that  it  is 
unnecessary  to  issue  proposed 
regulations  before  the  issuance  of  this 
final  rule  amendment.  For  die  same 
reason,  it  has  been  determined  that  in 
accordance  with  5  VS.C.  553(d).  there  is 
good  cause  to  make  these  amendments 
effective  upon  publication  in  the  Federal 
Repaier. 

Executive  Order  12291 

The  Department  of  the  Interior 
(Department)  has  hereby  determined 
that  diis  document  is  not  a  major  rule 
and  does  not  require  a  regulatory 
analysis  under  Executive  Order  12291. 
This  final  rulemaking  is  to  correct 
certain  technical  inaccuracies  in  the 
Federal  and  Indian  oil  and  gas  royalty 
valuation  regulations  that  were  issued 
on  January  15, 1988  (53  FR  1184  and  53 
FR  1230),  and  to  clarify  the  intent  of  the 
Department  under  a  few  of  the 
provisions  of  those  final  rules. 

Regulatory  Flexibility  Act 

Because  these  amendments  primarily 
clarify  existing  regulations,  there  are  no 
additional  requirements  or  burdens 
placed  upon  small  business  entities  as  a 
result  of  implementation  of  this  rule. 
Therefore,  die  Department  has  hereby 
determined  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  fiexibiUty 
analysis  under  the  Regulatory  Flexibility 
Act.  (5  U.S.C.  601  et  seq.) 

Paperwork  Reduction  Act  of  1980 

This  rulemaking  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
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Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  a 
detailed  statement  pursuant  to  section 
102(2](C]  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(C)) 
is  not  required. 

List  of  Subjects  in  30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  19, 1988. 
WUliam  D.  Bettenlwrg, 

Director,  Minerals  Management  Service. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  206  is  amended 
as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C 
396a  et  seq.;  25  U.S.C.  2101  et  seq.;  30  U.S.C 
181  et  seq.;  30  U.S.C.  351  et  seq.;  30  U.S.C. 
1001  et  seq.;  30  U.S.C.  1701  et  seq.;  31  U.S.C. 
9701;  43  U.S.C  1301  et  »eq.;  43  U.S.C.  1331  et 
seq.;  and  43  U.S.C.  1801  et  seq. 

2.  Paragraph  (c)(1)  of  §  206.102  under 
Subpart  C  is  amended  by  removing  the 
words  "reported  on  Form  MMS-2014" 
from  the  last  sentence.  The  revised  last 
sentence  reads  as  follows: 

§206.102    Valuatkm  standards. 

***** 

(c)  •  *  * 

(1)  *  *  *  If  the  lessee  makes  arm's- 
length  purchases  or  sales  at  different 
postings  or  prices,  then  the  volume- 
weighted  average  price  for  the 
purchases  or  sales  for  the  production 
month  will  be  used; 
*        *        •        *        • 

3.  Paragraph  (a)(2)  of  9  206.104  under 
Subpart  C  is  amended  by  removing  the 
words  "or  Indian  lessor"  from  the  end  of 
the  sentence.  The  revised  sentence 
reads  as  follows: 

S  206.104    Transportation  allowancea— 


(a)  •  •  • 

(2)  Transport  oil  from  an  offshore 
lease  to  the  point  off  the  lease;  provided, 
however,  that  for  oil  taken  as  RIK,  a 
transportation  allowance  shall  be 
provided  for  the  reasonable  actual  costs 
incurred  to  transport  that  oil  to  the 
delivery  point  specified  in  the  contract 
between  the  RIK  oil  purchaser  and  the 
Federal  Government. 
***** 

4.  Section  206.105  under  Subpart  C  is 
amended  by  adding  a  new  last  sentence 


to  paragraph  (a)(l)(iii),  and  revising 
paragraphs  (c)(2)(viii)  and  (e)(1).  The 
revised  paragraphs  read  as  follows: 

S  206.105    Determination  of  trarsportation 
allowancas. 

(a)  *  *  * 
(!)••* 

(iii)  *  *  *  When  MMS  determines  that 
the  value  of  the  transportation  may  be 
unreasonable,  MMS  will  notify  the 
lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's 
transportation  costs. 

(c)  •  •  * 

(2)  *  •  • 

(viii)  If  the  lessee  is  authorized  to  use 
Its  FERC-approved  or  State  regulatory 
agency-approved  tariff  as  its 
transportation  cost  in  accordance  with 
paragraph  (b)(5)  of  this  section,  it  shall 
follow  the  reporting  requirements  of    . 
paragraph  (c)(1)  of  this  section. 
***** 

(e)  Adjustments.  (1)  If  the  actual 
transportation  allowance  is  less  than  the 
amount  the  lessee  has  taken  on  Form 
MMS-2014  for  each  month  during  the 
allowance  form  reporting  period,  the 
lessee  shall  be  required  to  pay 
additional  royalties  due  plus  interest 
computed  pursuant  to  30  CFR  218.54. 
retroactive  to  the  first  day  of  the  first 
month  the  lessee  is  authorized  to  deduct 
a  transportation  allowance.  If  the  actual 
transportation  allowance  is  greater  than 
the  amount  the  lessee  has  taken  on 
Form  MMS-2014  for  each  month  during 
the  allowance  form  reporting  period,  the 
lessee  shall  be  entitled  to  a  credit 
without  interest. 
***** 

5.  Section  206.157  under  Subpart  D  is 
amended  by  revising  paragraphs  (b)(5), 
(c)(2)(viii),  and  (e)(1).  The  revised 
paragraphs  read  as  follows: 

§  206.157    Determination  of  transportation 
allowances. 

***** 

(b)  •  •  • 

(5)  A  lessee  may  apply  to  the  MMS  for 
an  exception  from  the  requirement  that 
it  compute  actual  costs  in  accordance 
with  paragraphs  {b)(l)  through  (b)(4)  of 
this  section.  The  MMS  will  grant  the 
exception  only  if  the  lessee  has  a  tariff 
for  the  transportation  system  approved 
by  the  Federal  Energy  Regulatory 
Commission  (FERC)  (for  both  Federal 
and  Indian  leases)  or  a  State  regulatory 
agency  (for  Federal  leases).  The  MMS 
shall  deny  the  exception  request  if  it 
determines  that  the  tariff  is  excessive  as 
compared  to  arm's-length  transportation 
charges  by  pipelines,  owned  by  the 
lessee  or  others,  providing  similar 


transportation  services  in  that  area.  If 
there  are  no  arm's-length  transportation 
charges,  MMS  shall  deny  the  exception 
request  if:  (i)  No  FERC  or  State 
regulatory  agency  cost  analysis  exists 
and  the  FERC  or  State  regulatory 
agency,  as  applicable,  has  declined  to 
investigate  pursuant  to  MMS  timely 
objections  upon  filing;  and  (ii)  the  tariff 
significantly  exceeds  the  lessee's  actual 
costs  for  transportation  as  determined 
under  this  section. 

(c)  *  •  • 

(2)  *  •  * 

(viii)  If  the  lessee  is  authorized  to  use 
its  FERC-approved  or  State  regulatory 
agency-approved  tariff  as  its 
transportation  cost  in  accordance  with 
paragraph  (b)(5)  of  this  section,  it  shall 
follow  the  reporting  requirements  of 
paragraph  (c)(1)  of  this  section. 
***** 

(e)  Adjustments.  (1)  If  the  actual 
transportation  allowance  is  less  than  the 
amoimt  the  lessee  has  taken  on  Form 
MMS-2014  for  each  month  during  the 
allowance  form  reporting  period,  the 
lessee  shall  be  required  to  pay 
additional  royalties  due  plus  interest 
computed  pursuant  to  30  CFR  218.54, 
retroactive  to  the  first  day  of  the  first 
month  the  lessee  is  authorized  to  deduct 
a  transportation  allowance.  If  the  actual 
transportation  allowance  is  greater  than 
the  amount  the  lessee  has  taken  on 
Form  MMS-2014  for  each  month  during 
the  allowance  form  reporting  period,  the 
lessee  shall  be  entitled  to  a  credit 
without  interest. 
*        •        •        *        * 

6.  Section  206.159  under  Subpart  D  is 
amended  by  revising  paragraphs 
(a)(l)(iii)  and  (e)(1),  and  adding  the 
words  "and  Schedule  1"  after  MMS- 
4109  in  paragraph  (c)(l)(iii).  The  revised 
paragraphs  read  as  follows: 

S  206.159    Determination  of  processing 
allowances. 

(a)  *  *  * 

(1)  *  *  * 

(iii)  If  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  processing  contract  does  not 
refiect  the  reasonable  value  of  the 
processing  because  of  misconduct  by  or 
between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  lessor,  then  MMS  shall 
require  that  the  processing  allowance  be 
determined  in  accordance  with 
paragraph  (b)  of  this  section.  When 
MMS  determines  that  the  value  of  the 
processing  may  be  unreasonable,  MMS 
will  notify  the  lessee  and  give  the  lessee 
an  opportunity  to  provide  written 


information  justifying  the  lessee's 
processing  costs. 

(c)  •  *  * 

(!)•*• 

(iii)  After  the  initial  reportmg  period 
and  for  succeeding  reporting  periods, 
lessees  must  submit  page  1  of  Form 
MMS-4109  (and  Schedule  1)  within  3 
months  after  the  end  of  the  calendar 
year,  or  after  the  applicable  contract  or 
rate  terminates  or  is  modified  or 
amended,  whichever  is  earlier,  unless 
MMS  approves  a  longer  period  (during 
which  period  the  lessee  shall  continue  to 
use  the  allowance  from  the  previous 
reporting  period). 
***** 

(e)  Adjustments.  (1)  If  the  actual  gas 
processing  allowance  is  less  than  the 
amount  the  lessee  has  taken  on  Form 
MMS-2014  for  each  month  during  the 
allowance  form  reporting  period,  the 
lessee  shall  be  required  to  pay 
additional  royalties  due  plus  interest 
computed  pursuant  to  30  CFR  218.54, 
retroactive  to  the  first  day  of  the  first 
month  the  lessee  is  authorized  to  deduct 
a  processing  allowance.  If  the  actual 
processing  allowance  is  greater  than  the 
amount  the  lessee  has  taken  on  Form 
MMS-2014  for  each  month  during  the 
allowance  period,  the  lessee  shall  be 
entitled  to  a  credit  without  interest 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tFRL-3474-2] 

Approval  and  Promulgation  of  State 
implementation  Plan;  North  Dakota; 
Stack  Height  Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Final  rule. 

summary:  EPA  is  today  approving  stack 
height  regulations  for  the  State  of  North 
Dakota  which  were  submitted  by  the 
Governor  on  January  26, 1988.  The  State 
submittal  is  in  response  to  EPA's  July  8, 
1985,  stack  height  regulation 
promulgation.  The  July  8. 1985,  stack 
height  regulations  were  challenged  by 
the  Natural  Resource  Defense  Council 
(NRDC)  and  resulted  in  the  remand  of 
three  provisions  of  the  regulations  to 
EPA  for  reconsideration.  The  remand  is 
not  believed  to  significantly  affect  the 
North  Dakota  submittal.  EPA's  approval 
is  given  with  the  understanding  that 
should  EPA  promulgate  revisions  to  the 
stack  height  regulations  as  a  result  of 


the  remand,  the  State  will  and  has 
agreed  to  modify  its  regulations 
accordingly. 

DATES:  This  action  will  be  effective  on 
January  13. 1989,  unless  notice  is 
received  by  December  14, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  Suite  500,  Denver. 
Colorado  80202-2405. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit, 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Laurie  Ostrand,  Air  Programs  Branch, 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2405,  (303)  293-1764.  (FTS) 
564-1764. 
SUPPLEMENTARY  INFORMA-nON: 

Background 

On  February  8, 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Act  (CAA).  These 
regulations  were  challenged  in  the 
Courts  for  the  next  two  years  and 
resulted  in  revisions  to  the  stack  height 
regulations.  The  revisions  were 
promulgated  on  July  8, 1985  (50  FR 
27892),  and  redefined  a  number  of 
specific  terms  including  "excessive 
concentrations",  "dispersion 
techniques",  "nearby",  and  other 
important  concepts.  The  Federal 
regulations  also  modified  some  of  the 
bases  for  determining  good  engineering 
practice  (GEP)  for  stack  height. 

The  July  8, 1985,  promulgation 
required  the  State  to  (1)  review  and 
revise,  as  necessary,  its  State 
Implementation  Plan  (SIP)  to  include 
provisions  that  limit  stack  height  credit 
and  dispersion  techniques  in  accordance 
with  the  revised  regulations,  and  (2) 
review  all  existing  emission  limitations 
to  determine  whether  any  of  these 
limitations  have  been  affected  by  stack 
hei^t  credits  above  GEP  or  any  other 
dispersion  techniques.  This  action  only 
pertains  to  item  (1)  above,  revised 
regulations. 

Stack  Height  Regulations 

On  April  18, 1986,  Mr.  Dana  Mount, 
Division  Director  of  Environmental 
Engineering,  North  Dakota  Department 
of  Health,  submitted  a  letter  of 
commitment  to  comply  with  the  July  8, 


1985,  regulation  requirement  in  all  future 
State  actions,  new  source  reviews,  and 
PSD  actions. 

In  53  FR  3052  (February  3, 1988).  EPA 
acknowledged  the  commitment  from 
North  Dakota  to  comply  with  the 
Federal  stack  height  regulations  until  the 
State  adopted  the  required  regulations 
and  such  revisions  were  approved  by 
EPA. 

On  January  26, 1988.  the  Governor  of 
North  Dakota  submitted  "Revisions  to 
the  Implementation  Plan  for  the  Control 
of  Air  Pollution  for  the  State  of  North 
Dakota".  The  submittal  included  the 
addition  of  and  revision  to  several  Air 
Pollution  Control  Rules  and  Regulations. 
This  action  pertains  only  to  the  addition 
of  Chapter  33-15-18,  Stack  Heights. 

Chapter  33-15-18  was  added  to  North 
Dakota's  rules  and  regulations  effective 
October  1, 1987.  This  Chapter  meets  all 
the  requirements  of  40  CFR  Part  51.118 
and  contains  all  necessary  definitions 
relating  to  stack  heights  found  in  40  CFR 
Part  51.100  (i.e.,  stack  in  existence, 
dispersion  technique,  excessive 
concentration,  good  engineering 
practice,  nearby  and  stack)  except 
"emission  limitation/emission 
standard".  North  Dakota's  definition  of 
"emission  standard"  can  be  found  in  the 
North  Dakota  Air  Pollution  Control  law. 
North  Dakota  Century  Code  (NCC), 
Chapter  23-25,  Air  Pollution  Control. 
Although  the  definition  of  "emission 
standard  "  in  NCC,  Chapter  23-25,  is  not 
identical  to  that  found  in  40  CFR  Part 
51.100,  it  has  the  same  intent.  That  is 
North  Dakota  has  regiJations  that  limit 
the  emissions  of  air  contaminants  into 
the  ambient  air 

Chapter 

33-15-03    Restriction  of  Emission  of 

Visible  Air  Contaminants; 
33-15-04    Open  Burning  Restrictions; 
33-15-05    Emissions  of  Particulate 

Matter  Restricted; 
33-15-06    Emissions  of  Sulfur 

Compounds  Restricted; 
33-15-07    Control  of  Organic 

Compounds  Emissions; 
33-15-08    Control  of  Air  Pollution  from 

Vehicles  and  Other  Internal 

Combustion  Engines; 
33-15-09    Emission  of  Certain 

Settleable  Acids  and  Alkaline 

Substances  Restricted;  and 
33-15-10    Control  of  Pesticides; 
33-15-12    Standards  of  Performance  for 

New  Stationary  Sources;  and 
33-15-13    Emission  Standards  for 

Hazardous  Air  Pollutants. 

Immediately  following  promulgation, 
the  July  8, 1985,  regulations  were 
challenged  by  the  NRDC.  On  January  22. 
1988,  the  U.S.  Appeals  Court  for  the  DC. 
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Circuit  issued  its  decision  in  the  NRDC 
V.  Thomas  case  (838  F.2d  1224)  afHrming 
the  stack  height  regulations  for  the  most 
part,  but  remanding  three  provisions  to 
the  EPA  for  reconsideration.  These  are: 

1.  Grandfathering  pre-October  11, 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements  [40  CFR  51.100(kk)(2)); 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  [40  CFR 
51.100(hh){2)(ii)(A)l;  and 

3.  Grandfathering  pre-197g  use  of  the 
refined  H  +  1.5L  formula  [40  CFR 
51.100(ii)(2)]. 

The  remand  is  not  believed  to 
significantly  affect  the  North  Dakota 
submittal.  EPA's  approval  is  given  with 
the  understanding  that  should  EPA 
promulgate  revisions  to  the  stack  height 
regulations  as  a  result  of  the  remand,  the 
State  will  modify  its  regulations 
accordingly.  In  a  letter  dated  May  11, 
1968,  Dana  Mount,  Division  Director  of 
Environmental  Engineering,  committed 
to  revise  North  Dakota's  stack  height 
regulations  should  the  remand  result  in 
changes  to  the  July  8, 1985,  Federal  stack 
height  regulations.  EPA  interprets  this  to 
mean  that  should  the  regulations  be 
revised,  any  permits  issued  in  the 
interim  that  would  be  affected,  will  be 
revised  accordingly.  Such  interpretation 
was  confumed  with  Dana  Mount  in  a 
verbal  discussion  on  July  6, 1988. 

Final  Action 

EPA  finds  that  the  North  Dakota 
stack  height  regulations  satisfy  40 
CFR  Part  51.  This  action  is  a  revision 
to  an  approved  new  source  review 
program.  Also,  is  view  of  the  partial 
remand  situation  EPA  is  approving  the 
State's  regulation  with  the 
understanding  that  at  such  time  as  EPA 
modifies  its  regulations  in  response  to 
the  NRDC  remand,  the  State  must 
change  its  regulations  and  any  affected 
permits  to  comply  accordingly. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  Once  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  January  13, 
1989. 


EPA  finds  that  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation  and  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  pubUcation). 
This  action  may  not  be  diallenged  later 
in  proceedings  to  enforce  its 
requirements  (See  CAA  Section 
307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Sulfur  oxides, 
Nitrogen  dioxide.  Particulate  matter. 
Carbon  monoxide.  Stack  height. 
Incorporation  by  reference. 

Note. — ^Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Date:  November  2, 1968. 
Lee  M.  Thomas, 

Administrator. 

Part  52  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Subpart  JJ— North  Dakota 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401—7642. 

2.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(16]  to  read  as 
follows: 

S  52.1820    kieiiUflcatlon  of  plan. 


(c)  •  *  * 

(16)  On  January  26, 1988.  the  Governor 
submitted  a  plan  adding  Stack 
Height  Regulations.  Chapter  33-15- 
18. 
(I)  Incorporation  by  reference. 
(A)  Addition  to  North  Dakota  Air 
Pollution  Control  Rules  Chapter  33-15- 
18,  Stack  Heights,  wsis  adopted  on  July 
21, 1987  and  effective  on  October  1, 
1987. 

3.  Add  a  new  5  52.1832  to  read  as 
follows: 


(52.1832    Stack  iMigM  regulations. 

The  State  of  North  Dakota  has 
committed  to  revise  its  stack  height 
regulations  should  EPA  complete 
rulemaking  to  respond  to  the  decision  in 
NRDC  V.  Thomas.  838  F.  2d  1224  p.C. 
Cir.  1988).  In  a  letter  to  Douglas  M.  Skie. 
EPA,  dated  May  11, 1988,  Dana  K. 
Mount,  Director,  Division  of 
Environmental  Engineering  stated: 

*  *  *  We  are  submitting  this  letter  to  allow 
EPA  to  continue  to  process  our  current  SIP 
submittal  with  the  understanding  that  if 
EPA's  response  to  the  NRDC  remand 
modifled  the  July  8, 1985,  regulations.  EPA 
will  notify  the  State  of  the  rules  that  must  be 
changed  to  comply  with  EPA's  modified 
requirements.  The  State  of  North  Dakota 
agrees  to  make  the  appropriate  changes  to  its 
stack  height  rules. 

[FR  Doc.  88-25928  Filed  11-10-88;  &45  amj 
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40  CFR  ParU  60  and  61 
[FRL-347S-6] 

Standards  for  Performance  for  New 
Stationary  Sources  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  PoOutants  (NESHAP); 
Delegation  of  Authority  to  the  State  of 
Missouri 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Delegation  of  authority. 

summary:  This  notice  announces  an 
expansion  of  previously-issued 
delegations  of  authority  for  the 
implementation  and  enforcement  of  the 
federal  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS),  40  CFR 
Part  60,  and  the  federal  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP),  40  CFR  Part  61. 
The  action  which  involved  the  EPA 
Region  VII  office  and  the  State  of 
Missouri  added  the  standards  that  are 
set  forth  in  eight  (8)  NSPS  and  three  (3) 
NESHAP  Subparts  to  the  NSPS  and  the 
NESHAP  delegations  of  authority.  The 
delegations  now  include  many  source 
categories  and/or  pollutants  for  which 
federal  standards  have  been 
promulgated  by  the  agency  through  July 
1,1987. 

EFFECTIVE  DATE:  November  14. 1968. 

ADDRESSES:  All  requests,  reports, 
applications,  submittals  and  such  other 
communications  which  are  required  to 
be  submitted  imder  40  CFR  Part  60  cr 
Part  61  (including  the  notifications 
required  to  be  submitted  under  Subpart 
A  of  said  regulations)  for  affected 
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facilities  or  activities  in  Missouri  should 
be  sent  to  the  Missouri  Department  of 
Natural  Resources  (MDNR),  P.O.  Box 
176.  Jefferson  City,  Missouri  65102.  A 
copy  of  all  Subpart  A  related 
notifications  concerning  said  facilities  or 
activities  must  also  be  sent  to  the 
attention  of  the  Director,  Air  and  Toxics 
Division,  U.S.  EPA,  Region  VII.  728 
Mirmesota  Avenue,  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charies  W.  Whitmore,  Chief.  Air 
Compliance  Section.  Air  Branch.  U.S. 
EPA.  Region  VII.  at  the  above  address 
(913/236-2896  or  FTS:  757-2896). 
SUPPI.EMENTARY  INFORMATION:  Sections 
111(c)  and  112(d)  of  the  Clean  Air  Act 
allow  the  Administrator  of  the 
Environmental  Protection  Agency  (i.e., 
EPA  or  the  agency)  to  delegate  to  any 
state  government  concurrent  authority 
to  implement  and  enforce  the  standards 
promulgated  by  the  agency  under  40 
CFR  Part  60  and  40  CFR  Part  61. 
respectively.  When  a  delegation  is 
issued,  the  agency  retains  concurrent 
authority  to  implement  and  enforce  the 
delegated  standards.  The  delegation 
basically  shifts  the  primary 
responsibility  for  implementation  and 
enforcement  of  the  standards  from  the 
agency  to  the  state  government.  In 
general,  the  NSPS  regxdations  are 
"source  category"  oriented.  The 
NESHAP  regulations  are  "pollutant" 
oriented. 

On  October  29, 1984,  the  EPA  regional 
office  and  the  State  of  Missouri  entered 
into  a  delegation  of  authority  agreement 
whereby  the  state  would  automatically 
receive  concurrent  authority  to 
implement  and  enforce  federal  NSPS 
and  NESHAP  standards  and  the 
delegable  provisions  relating  to  said 
standards  upon  the  adoption  of  the 
standards  by  the  state  government  (see 
50  FR  933). 

Prior  to  October  29, 1984,  Missouri 
was  delegated  authority  to  implement 
and  enforce  the  standards  for  numerous 
source  categories  and  pollutants  in 
various  delegation  and  expansion  of 
authority  actions.  These  previous 
delegation  and  expansion  of  authority 
actions  are  not  affected  by  the  action 
described  below. 

Missouri  recently  updated  its  rules  to 
incorporate,  by  reference,  the  provisions 
of  40  CFR  Part  60  and  Part  61  as  in  effect 
on  July  1, 1987,  except  with  regard  to 
certain  specified  provisions,  source 
categories  and/or  pollutants.  The 
updating  action,  in  effect,  incorporated 
the  standards  for  eight  (8)  additional 
NSPS  source  categories  and  for  three  (3) 
additional  NESHAP  pollutants  that  were 
promulgated  by  the  agency  over  a  three 


(3)  year  period.  The  elective  date  of  the 
state's  updating  action  was  June  27, 
1988.  The  MDNR  informed  the  agency  of 
its  updating  actions  in  a  letter  to  the 
EPA  regional  office  dated  July  20, 1988. 

The  agency  subsequently 
acknowledged  the  state's  updating 
actions  and  the  concurrent  automatic 
expansion  of  the  delegations  of 
authority  in  a  letter  to  MDNR  dated 
October  3, 1988.  The  extension  of 
authority  occurred  under  the  terms  of 
the  above-mentioned  October  29. 1984, 
automatic  delegation  of  authority 
agreement. 

Interested  individuals  are  informed 
that,  as  of  June  27, 1988.  the  State  of 
Missouri  has  EPA's  authorization  to 
implement  and  enforce  the  federally- 
established  standards  for  the  following 
additional  source  categories  and/or 
pollutants. 

NSPS 

Subpart  Db — Industrial/Commercial/ 
Institutional  Steam  Generating  Units; 

Subpart  Kb— Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23, 
1984: 

Subpart  Na — Secondary  Emissions 
from  Basic  Oxygen  Process  Steelmaking 
Facilities  for  Which  Construction  Is 
Commenced  After  January  20, 1983; 

Subpart  AAa — Electric  Arc  Furnaces 
and  Argon-Oxygen  Decarburization 
Vessels  Constructed  After  August  7, 
1983; 

Subpart  JIJ— Petroleum  Dry  Cleaners; 

Subpart  KKK — Equipment  Leaks  of 
VOC  from  Onshore  Natural  Gas 
Processing  Plants; 

Subpart  LLL — Onshore  Natural  Gas 
Processing:  SOi  Emissions;  and. 

Subpart  PPP— Wool  Fiberglass 
Insulation  Manufacturing  Plants. 

NESHAP 

Subpart  N — Inorganic  Arsenic 
Emissions  from  Glass  Manufacturing 
Plants; 

Subpart  O — Inorganic  Arsenic 
Emissions  from  Primary  Copper 
Smelters;  and. 

Subpart  P — Inorganic  Arsenic 
Emissions  from  Arsenic  Trioxide  and 
Metallic  Arsenic  Production  Facilities. 

Effective  immediately,  all  reports, 
correspondence,  and  such  other 
communications  that  are  required  to  be 
submitted  under  the  NSPS  or  NESHAP 
regulation  for  facilities  or  activities  in 
Missouri  affected  by  the  amended 
delegations  of  authority  should  be  sent 
to  the  Missouri  Department  of  Natural 
Resources  at  the  above  address  rather 


than  to  the  EPA  Region  VII  oHlce. 
except  as  noted  below. 

A  copy  of  each  notification  required 
to  be  submitted  under  Subpart  A  of  40 
CFR  Part  60  or  Part  61,  must  also  be  sent 
to  the  attention  of  the  Director,  Air  and 
Toxics  Division,  U.S.  EPA  Region  VU,  at 
the  above  address. 

Each  document  and  letter  mentioned 
in  this  notice  is  available  for  public 
inspection  at  the  Air  Branch  office  of  the 
EPA  regional  office. 

This  notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act  as  amended  (42  U.S.C. 
7411  and  7412). 

Date:  October  24, 198& 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  88-28213  Filed  11-10-88:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49CFR  Part  1152 

lEx  Parte  No.  274  (Sub-No.  1 1)] 

Abandonment  Regulations;  Costing 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  adopts  a 
technical  revision  to  its  final  rules 
governing  the  calculation  of  opportunity 
cost  in  abandonment  proceedings  (and 
return  on  investment  in  subsidy 
proceedings).  Specifically,  the  revised 
rules  would  recognize  income-tax 
liabilities,  if  any,  in  the  determination  of 
the  investment  base  used  to  compute 
opportunity  cost  and  return  on 
investment.  This  rule  change  is  being 
implemented  without  notice  and 
comment,  since  it  has  already  been 
approved  (but  never  implemented)  in  an 
earlier  decision  in  this  proceeding.  See 
Abandonment  Regulations — Costing.  3 
I.C.C.2d  340  (1987)  [Ex  Parte  No.  274 
(Sub-No.  11)J. 

EFFECTIVE  DATE:  The  rules  are  effective 
December  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ward  L  Ginn,  Jr.,  (202)  275-7489.  [TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION:  The 
revised  rules  are  set  forth  below. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
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289-4357/4358.  [Assistance  for  the 
hearing  impaired  is  available  throu^ 
TDD  services  (202)  275-1721.) 

The  rule  modifications  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Nor 
will  this  acti(n  significantly  affect  either 
the  quahty  of  the  human  environment  or 
energy  conservation. 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practices  and 
procedure.  Railroads,  reporting  and 
recordkeeping  requironents.  Uniform 
system  of  accounts.  Abandonment  and 
discontinuances,  Investigations,  Public 
use  conditions,  Environmental 
protection.  National  trail  system. 
National  resources.  Recreation  and 
recreation  areas. 

Decided:  October  28, 1988. 


By  the  ComainMm.  Chainnan  Crsdiwni. 
Vice  ChaitmaB  Andre,  Comnisaioners 
Simmons.  Luaboiey.  and  I%iUi|». 
Commissiooer  Lamboley  concuned  in  the 
result 

Noreta  R.  McGea, 

Secretary. 

Title  49.  Subtitle  B.  Chapter  X.  Part 
1152  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1 152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  UNES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903. 

1.  Tbe  authority  citation  for  49  CFR 
Part  1152  is  revised  to  read  as  follows: 

Autbority:  5  U.S.C.  553,  559  and  704;  11 
U.S.C.  1170;  16  U.S.C.  1247(d);  and  49  U.S.C 
10321, 10382, 10505, 10903, 11161, 11182, 11163, 
et  seq.. 


2.  Section  1152.34  is  amended  by 
revising  paragra|^  (cHlM")  to  read  as 

follows: 

91152.34    Return  on  InvMtaMnt 

(c)  *  *  * 

(1)  *  •  • 

(ii)  The  amount  of  current  income  tax 
benefits  resulting  from  abandonment  of 
the  line  which  would  have  been 
applicable  to  the  period  of  the  subsidy 
agreement  (Cooversely,  if  the  railroad 
would  incur  an  income  tax  liability  from 
abandonment,  the  liability  should  be 
deducted  from  the  investment  base.) 
This  information  is  to  be  furnished  by 
the  railroad  and  subject  to  audit  by  the 
person  offering  die  subsidy. 

[FR  Doc  08-26233  Fil«d  Il-IG-M;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  lo  the  put>iic  of  the 
proposed  issuance  of  rnles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
AgrfcOttural  Marketing  Service 
7  CFR  Part  971 

Texas  Lettuce;  Proposed  Expenses 
and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA, 

ACTION:  Proposed  rule. 

SUMMABY:  This  proposed  rule  regarding 
Texas  lettuce  would  authorize  expenses 
and  establish  an  assessment  rate  imder 
Marketing  Order  971  for  the  1988-69 
fiscal  period.  Authorization  of  this 
budget  would  allow  the  South  Texas 
Lettuce  Committee  to  incur  expenses 
reasonable  and  necessary  to  administer 
the  program.  Funds  for  this  prqgram 
would  be  derived  from  assessments  on 
handlers. 

DATE:  Comments  must  be  received  by 
November  25, 1988. 

AODNESS:  Interested  persons  are  invited 
to  submit  written  conunents  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  208&-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-475-5610. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
971  (7  CFR  Part  971).  regulating  the 
handling  of  lettuce  grown  in  the  Lower 
Rio  Grande  Valley  of  South  Texas.  This 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1973,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 


Itiis  proposed  rale  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Aegulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  oa  small  entities. 

The  pnpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  diapraportioBately  burdened. 
Marketing  oiden  issued  pursuant  to  the 
Act,  and  rules  issued  thereundec,  are 
uaigMe  is  tkat  tbey  are  brou^t  about 
throe^  9<Dap  actioa  of  essentially  small 
entities  actii^oa  tbeir  own  behalf. 
Thus,  hoik  Btatirtw  have  aaull  entity 
orientation  and  compatibility. 

There  are  appnaumakely  10  handlers 
of  Texas  lettuce  under  this  mariceting 
order,  and  approximately  15  producers. 
Small  agricultural  produoecs  have  been 
defiaed  bf  Ibe  Saafl  Busiaesa 
Administration  [UCm  21.2)  as  those 
having  ana— I  yoss  reveimes  lor  the 
last  three  yeans  of  less  than  $500A)0, 
and  small  agricaltural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  lettuce 
handled  from  the  begiiming  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  lettuce.  They  are  familar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  lettuce.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 


produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  funds  to  pay  its 
expenses. 

The  South  Texas  Lettuce  Committee 
met  on  October  11, 1988.  and 
unanimously  recommended  a  1988-89 
budget  of  $34,305.  The  additional  $942 
over  last  season's  budget  of  $33,363 
would  cover  increases  in  tiie  items  of 
rent  and  utilities,  insurance  and  bonds, 
and  accounting  and  audit.  The 
committee  recommended  an  assessment 
rate  of  $0.05  per  carton,  the  same  as  last 
year.  This  rate,  when  applied  to 
anticipated  shipments  of  750,000 
cartons,  would  yield  $37,500  in 
assessment  revenue.  The  surplus  income 
of  $3,195  would  be  added  to  the  current 
program  reserve  of  $4ZXXX).  resulting  in 
an  ending  reserve  of  $45,195,  an  amount 
within  the  maximum  authorized  under 
the  order  of  three  years'  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
imifonn  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
inciured  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  9^1 

Marketing  agreements  and  orders. 
Lettuce  (Texas). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
971  be  amended  as  follows: 
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PART  971— LETTUCE  GROWN  IN 
LOWER  RIO  GRANDE  VALLEY  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  971  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  971.228  is  added  to  read  as 
follows: 

§  97  i  .228    Expenses  and  assessment  rate. 

Expenses  of  $34,305  by  the  South 
Texas  Lettuce  Committee  are  authorized 
and  an  assessment  rate  of  $0.05  per 
carton  of  lettuce  is  established  for  the 
fiscal  period  ending  July  31, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  November  8, 1988. 
William  J.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[FR  Doc.  88-26252  Filed  11-10-88;  8:45  am) 

BILUNO  CODE  3410-02-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  19 

Sequestration  of  Witnesses 
Interviewed  Under  Subpoena 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  provide  that  all 
persons  compelled  to  appear  before 
NRC  representatives  under  subpoena  in 
connection  with  an  agency  investigation 
(and  their  counsel,  if  any]  shall,  unless 
otherwise  authorized  by  the  NRC 
official  conducting  the  investigation,  be 
sequentered  from  other  interviewees  in 
the  same  investigation.  The  proposed 
action  is  necessary  because  the  NRC 
has  encountered  difficulties  in 
conducting  investigative  interviews  in 
an  atmosphere  free  of  outside 
influences.  The  proposed  rule  is 
intended  to  clarify  and  delineate  the 
rights  and  responsibilities  of  the  agency, 
interviewees  and  licensees  during  the 
conduct  of  agency  investigations  and 
inspections.  The  proposed  amendments 
are  not  expected  to  have  any  economic 
impact  on  the  NRC  or  its  licensees. 
DATES:  Comment  period  expires  January 
10, 1989.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  BO.  but  the  Commission  can  only 
assure  consideration  of  those  comments 
received  on  or  before  that  date. 


ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  OC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  2120  L  Street 
NW..  Washington.  DC.  between  7:30 
a.m.  and  4:15  p.m..  Monday  through 
Friday. 

Comments  received  may  be  examined 
at:  the  NRC  Public  Document  Room  at 
2120  L  Street  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Carolyn  F.  Evans,  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
telephone:  (301)  492-1632. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  is  aware  of  the  confusion 
that  has  arisen  regarding  who  can 
attend  investigative  interviews  of 
individuals  which  are  conducted  by 
NRC  inspectors  or  investigators.  See, 
e.g..  Metropolitan  Edison  Company 
(Three  Mile  Island  Nuclear  Station.  Unit 
1).  LBP-82-34B.  15  NRC  918.  990-93 
(1982)  (discusses  the  question  of 
whether  an  interviewee  may  have  a 
representative  of  company  management 
present  during  investigative  interview). 
As  a  general  matter,  a  person  has  a  right 
to  be  accompanied  by  counsel  or  any 
other  individual  the  person  desires 
during  a  voluntary  interview  by  NRC 
representatives.  Id.  The  investigator 
may  either  accept  the  individual's 
conditions  for  submitting  to  the 
voluntary  interview  or  decline  the 
interview.  However,  absent  a  subpoena, 
no  person  is  required  to  submit  to  an 
NRC  interview.  Thus,  to  the  extent  the 
existence  and  scope  of  one's  nght  to  be 
accompanied  by  counsel  or  other 
representative  becomes  an  issue,  it  is  in 
the  context  of  an  interview  compelled 
by  administrative  subpoena  issued 
pursuant  to  42  U.S.C.  2201(c).  In  these 
cases,  section  6(a)  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  555(b), 
provides  that  the  interviewee  "is 
entitled  to  be  accompanied,  represented, 
and  advised  by  counsel  or,  if  permitted 
by  the  agency,  by  other  qualified 
representative." 

Questions  concerning  the  scope  of  an 
interviewee's  right  to  be  accompanied 
by  counsel  or  others,  bom  out  of  the 
absence  of  clear  Commission  policy  on 
the  issue  and  the  lack  of  clearly 
developed  judicial  guidelines,  have  been 
raised  in  essentially  three  ways.  First,  in 
several  instances,  an  interviewee's 
employer  has  sought  to  arrange  for  a 
management  representative  to  attend 
NRC  interviews  of  its  employees. 
Second,  the  employer  has  provided 
corporate  counsel,  either  unilaterally  or 
with  the  agreement  of  the  employee,  to 


represent  all  employees  during  an  NRC 
interview.  Third,  an  employer  has 
offered  to  provide  its  employees,  free  of 
charge,  non-corporate  counsel  initially 
selected  by  management  or 
independently  retained  by  the  individual 
employee. 

Where  interviewee  is  a  member  of  the 
employer's  corporate  control  group,  the 
presence  of  corporate  counsel  at  an 
NRC  interview  is,  except  in 
extraordinary  circumstances,  not 
objectionable.  Similarly,  the  fact  that  an 
employer  has  agree  to  pay  the  fees  of 
employee  selected,  non-corporate 
counsel  should  generally  be  of  no 
concern  to  the  investigative  staff  unless 
the  fee  reimbursement  agreement,  on  its 
face  or  in  operation,  acts  as  an  improper 
restraint  on  the  employee's  potential 
candor.  However,  where  corporate 
counsel  seeks  to  represent  non- 
management  employees  during  an  NRC 
investigation,  or  where  the  employer 
effectively  selects  the  employee's  non- 
corporate counsel,  the  potential  for 
conflicts  of  interest  among  counsel's 
multiple  clients  in  responding  fully  and 
candidly  to  the  inquiries  of  the  agency 
and  the  potential  impairment  to  the 
efficacy  of  the  NRC  investigation 
become  a  paramount  concern. 

In  most  cases,  attempts  to  interject  a 
corporate  presence  into  investigative 
interviews  of  the  non-management 
employees  of  a  Hcensee  or  applicant 
have  been  satisfactorily  resolved 
through  negotiation  between  company 
management  and  NRC  staff.  However, 
such  ad  hoc  negotiations  have  led  to 
unnecessary  delay  in  completing  NRC 
investigations.  In  order  to  clearly 
delineate  the  rights  of  individual 
interviewees,  the  legitimate  intersfs  of 
the  company  or  licensee,  and  the 
responsibilities  of  the  NRC  to  ensure  the 
public  health  and  safety,  the  Commision 
believes  it  appropriate  to  announce 
general  guidance  to  be  followed  in  this 
area. 

The  Commission  believes  as  a  matter 
of  policy  that  investigative  interviews 
should  be  conducted  in  an  atmosphere 
free  of  outside  influences.  The 
Commission  is  aware  that  management 
has  a  legitimate  interest  in  NRC 
inspections  and  investigations  in  order 
to  detect  and  correct  any  violations  of 
NRC  regulations.  Moreover,  since  the 
policy  of  the  Commission  is  to  hold  the 
licensee  or  applicant  liable  for  the  acts 
and  omissions  of  its  employees  and 
contractors,  the  licensee  or  applicant 
normally  has  a  corporate  or  financial 
interst  in  the  outcome  of  the 
investigation.  Nevertheless,  the 
Commission  believes  that  the  purpose  of 
its  inspections  and  investigations  (to 


protect  the  public  health  and  safety  by 
identifying  unsafe  practices  and 
violations  of  Commusion  regulations 
and  the  Atomic  Energy  Act),  and  its 
interest  in  ensuring  the  integrity  of  the 
agency's  factual  findings  and  regulatory 
conclusions  from  such  efforts  would  be 
b^ter  served  by  excludiag  all  persons 
from  the  interview  except  for  the 
interviewee's  counaeL 

In  cases  Where  dual  representation  is 
an  issue,  the  Commission  believes  that 
exclusion  of  ^  particular  counsel 
chosen  by  or  for  the  interviewee  night 
be  warranted.  Where  the  person  being 
interviewed  chooses  to  be  represented 
by  counsel  for  the  licensee  or  applicant, 
an  inherent  potential  for  a  conflict  of 
interest  and  impairment  of  tfie  NRC's 
investigation  exists.  The  Coramissioa 
recognizes,  however,  that  the  attorney 
can  ethically  represent  multiple  clients  if 
he  or  she  fully  discloses  the  potential 
conflict  to  the  clients  and  they 
individually  assent  to  the  multiple 
representation.  Such  disdosuie  between 
counsel  and  client  does  not  «lways 
eliminate  or  reduce  the  inherent 
potential  that  the  multiple 
representation  could  Impair  or  impede 
the  Commission's  investigation.  Dual 
representatioa  of  both  the  interviewee 
and  the  licensee  or  applicant  could 
permit  the  subject  of  the  investigation  to 
learn,  through  cotmsel.  the  dkection  and 
scope  of  the  investigatioR.  The  subject 
could  then  take  steps  to  structure  the 
flow  of  information  to  the  NRC  or 
otherwise  impede  the  investigation. 
Indeed,  in  three  recent  cases  where  the 
company  offered  its  own  attorney  to 
potential  witnesses,  the  attorney  stated 
prior  to  any  interview  that  he  would 
relate  to  the  company  all  that  took  place 
in  the  interviews.  This  produces  an 
inherent  coercion  on  the  interviewee  not 
to  reveal  to  the  NRC  information  that  is 
potentially  detrimental  to  his  employer. 
Moreover,  should  the  agency  official 
conducting  the  investigation  determine 
that  an  offer  of  confidentiality  to  an 
interviewee  is  warranted,  the  purpose 
for  confidentiality  could  be  undermined 
simply  by  the  presence  of  counsel  who 
represents  other  interviewees  or  the 
subject  of  the  investigation. 

For  these  reasons,  the  Commission 
believes  that  dual  repreaentation  could 
prove  detrimental  to  NRC  investigations. 
Accordingly,  the  proposed  nde  provides 
that  where  the  agency  official 
conducting  the  investigation  determines 
after  consultation  with  the  Office  of  the 
General  Counsel  that  there  is  a 
reasonable  basis  to  believe  that  the 
attendance  of  a  particulw  attorney 
might  prejudice,  impede,  or  impair  the 
investigation  by  reason  of  that 


attorney's  dual  representation  of  other 
interests,  the  particular  attorney  may  be 
excluded  from  tfie  interview.  The 
proposed  rule  further  provides  that 
where  an  interviewee's  counsel  is 
excluded  and  the  interviewee  is  not 
given  reasonable  prior  notice  of  an 
intent  to  exclude  coimseL  the  interview 
may  be  delayed  at  the  interviewee's 
option  for  a  reasonable  period  to  pe^it 
the  retention  of  other  counsel.  The 
"reasonable  prior  notice"  standard 
contemplates  affording  the  interviewee 
sufficient  time  in  advance  of  his/her 
interview  to  retain  new  counsel,  e.g., 
one  week.  The  Commission  believes 
that  Ae  interest  in  ensuring  the  health 
and  safety  of  the  public  through 
vigorous  probing  of  possible  regulatory 
violations  justifies  the  somewhat  minor 
burden  on  an  individual'*  right  to  be 
accompanied  by  a  particular  cotmsel. 

Several  district  courts  have  upheld  an 
agency's  power  to  exclude  a  witness' 
attorney  from  an  investigative  interview 
where  ttie  attorney  also  represented  the 
person  under  investigation.  See  United 
States  V.  Steel  238  F.  Supp.  575  (S.D J4.Y. 
1965);  Torras  v.  Stradley,  103  F.  Supp. 
737  (N.D.  Ga.  1952);  United  States  v. 
Smith,  87  F.  Supp.  293  (D.  Conn.  1949). 
One  circuit  court  considering  this  issue 
however,  reversed  a  district  court 
decision  that  held  the  Internal  Revenue 
Service  could  deny  a  third  party  witness 
the  right  to  be  accompanied  by  counsel 
for  the  taxpayer  under  investigation. 
Backer  v.  Commissioners  of  Internal 
Reveaue.  275  F.2d  141  (5th  Cir.  1960). 
That  court  however,  which  indicated 
that  a  witness  has  a  right  to  the  counsel 
of  his  choice,  did  not  decide  whether 
that  right  could  be  limited  or  otherwise 
qualified  through  formal  rule-making 
procedures.  Two  other  circuit  court 
decisions,  involving  the  Securities  and 
Exchange  Commission's  sequestration 
rule,  have  also  indicated  that  the 
terminology  of  5  U.S.C  555(a)  means 
counsel  of  one's  choice.  SEC  v.  Csapo, 
533  F.2d  7  (D.C  Cir.  1976);  SEC  v. 
Higashi.  359  F.2d  550  (9th  Cir.  1966). 
Both  of  those  courts,  however,  indicated 
that  there  could  be  circiunstances  where 
an  attorney  could  be  barred  from  the 
interview,  although  It  could  not  be  done 
under  the  facts  of  those  cases. 

With  this  guidance  in  mind,  the 
Commission  realizes  that  no  absolute 
criteria  can  be  established  for 
deteimining  when  the  NRC  may  exclude 
an  interviewee's  attorney  where  the 
attorney  is  also  counsel  for  the  licensee, 
applicant,  or  other  organization  under 
investigation.  The  Commission  believes 
however,  that  dual  representation  of 
interviewees  and  licensees  should  be 
prevented  wherever  circumstances 


require  this.  An  appropriate  nde  would 
grant  the  NRC  office  conducting  the 
intoriew  the  discretion  to  detennine 
whether  the  attorn^  should  be  allowed 
to  attend  the  interview.  Some  factors, 
which  in  conjunction  with  other 
circumstances  may  justify  exclusion 
include:  (1)  Whether  the  company  under 
investigation  suggested  diat  die  witness 
employ  the  particular  counsel  and  is 
paying  the  fee:  (2)  whether  there  might 
be  a  divergence  of  interest  between  the 
witness  and  the  company  unknown  to  the 
witness  such  that  the  witness  might  not 
want  the  attorney  to  be  present  if  be 
were  aware  of  the  divergency  of 
interest:  (3)  whether  the  investigation 
could  be  prejudiced  if  the  attorney  is 
allowed  to  attend  the  interview,  the 
greater  the  potential  prejudice  the 
greater  the  case  for  excluding.  Ilie 
factors  to  consider  in  favor  of  allowing 
the  attorney  to  be  present  include:  (1) 
Whedter  there  is  litde  or  no  diversity  of 
interest  between  the  witness  and  the 
entity  being  investigated  so  that  an 
interview  of  the  witness  would  in  elTect 
practically  be  an  interview  of  the  person 
or  company  imder  investigation:  (2) 
whether  the  nature  of  the  case  makes  it 
unreasonable  to  insist  that  the  witness 
have  separate  counsel;  and  (3)  whether 
there  has  been  any  showing  of  potential 
prejudice  to  the  investigation  by 
allowing  the  attorney  to  be  present 

Enviromental  Impact  Categorif:al 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  S1.22(c)(l).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  purposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.) 

Regulatory  Analysis 

The  APA  affords  individuals 
compelled  to  submit  to  agency  inquiry 
under  subpoena  the  right  to  be 
accompanied  by  counsel  or  other 
representative  of  choice.  5  U.S.C  555(b). 
Questions  concemii^  the  scope  of  this 
right  have  arisen  in  the  context  of  NRC 
investigative  interviews  of  licensee 
employees  and  the  presence  of  outside 
influences  which  often  tmdermine  the 
process.  These  outside  influences  have 
essentiaUy  arisen  in  one  of  three  ways. 
First  an  interviewee's  employer  has 
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sought  to  arrange  for  a  management 
representative  to  attend  agency 
interviews  of  its  employees.  Second,  an 
employer  has  provided  corporate 
counsel,  either  unilaterally  or  with  the 
agreement  of  employees,  to  represent  all 
employees  during  NRC  interviews. 
Third,  an  employer  has  offered  to 
provide  its  employees  free  of  charge, 
non-corporate  counsel,  either  selected 
by  the  employer  or  individually  retained 
by  the  employee.  Where  licensee 
provides  corporate  counsel  or  selects 
the  interviewees'  non-corporate  counsel, 
the  potential  for  conflicts  of  interest 
among  counsel's  multiple  clients  in 
responding  fully  and  candidly  to  agency 
inquiry  become  a  major  concern. 
Guidance  is  required  in  this  area 
because  attempts  to  resolve  multiple 
representation  issues  on  an  ad  hoc  basis 
have  led  to  unnecessary  delays  in 
completing  investigations.  The  foregoing 
discussion  constitutes  the  regulatory 
analysis  for  this  proposed  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule,  if  promulgated,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule,  which  simply  sets  forth 
the  rights  of  licensee  employees  and 
other  individuals  who  are  compelled  to 
appear  before  NRC  representatives 
under  subpoena,  would  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule.  Therefore,  a 
backfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Fart  19 

Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Penalty,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  Part 
19. 

The  authority  citation  for  Part  19 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  81. 103. 104. 161. 186. 
68  Stat.  930.  933.  935,  936.  937.  948.  955  as 


amended,  sec.  234.83  Stat.  444,  as  amended 
(42  U.S.C.  2073.  2093,  2111,  2133,  2134,  2201, 
2236.  2282):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841 }:  Pub.  L  95-601.  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5851). 

For  the  purposes  of  sec.  223.  68  Stat.  95a  as 
amended  (42  U.S.C.  2273):  SS  19.11  (a),  (c). 
(d).  and  (e)  and  19.12  are  issued  under  sec. 
161b.  68  Stat.  948.  as  amended  (42  U.S.C. 
2201(b));  and  S$  19-13  and  19.14(a)  are  issued 
uder  sec.  161o.  68  Stat.  950,  as  amended  (42 
U.S.C.  2201(0)). 

2.  The  title  of  Part  19  is  revised  to  read 
as  follows: 

PART  19— NOTICES,  INSTRUCTIONS 
AND  REPORTS  TO  WORKERS; 
INSPECTIONS  AND  INVESTIGATIONS 

3.  Section  19.1  is  revised  to  read  as 
follows: 

§  19.1    Purpose. 

The  regulations  in  this  part  establish 
requirements  for  notices,  instructions, 
and  reports  by  licensees  to  individuals 
participating  in  licensed  activities  and 
options  available  to  these  individuals  in 
connection  with  Commission 
inspections  of  licensees  to  ascertain 
compliance  with  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Title  II  of  the  Energy  Reorganization  Act 
of  1974,  and  regulations  orders,  and 
licenses  thereunder  regarding 
radiological  working  conditions.  The 
regulations  in  this  part  also  establish  the 
rights  and  responsibilities  of  the 
Commission  and  individuals  during 
interviews  compelled  as  part  of  agency 
inspections  or  investigations  pursuant  to 
Section  161c  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  on  any  matter 
within  the  Commission's  jurisdiction. 

4.  Section  19.2  is  revised  to  read  as 
follows: 

S19.2    Scop«. 

The  regulations  in  this  part  apply  to 
all  persons  who  receive,  possess,  use,  or 
transfer  material  Hcensed  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  regulations  in  Parts  30 
through  35,  40,  60.  61,  or  Part  72  of  this 
chapter,  including  persons  licensed  to 
operate  a  production  or  utilization 
facility  pursuant  to  Part  50  of  this 
chapter  and  persons  licensed  to  possess 
power  reactor  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  pursuant  to  Part  72 
of  this  chapter.  The  regulations 
regarding  investigative  interviews  of 
individuals  apply  to  all  investigations 
within  the  jurisdiction  of  the  Nuclear 
Regulatory  Commission  other  than  those 
involving  NRC  employees  or  NRC 
contractors. 

5.  In  §  19.3,  remove  the  alphabetical 
designators,  rearrange  definitions  in 


alphabetical  order,  and  insert  the 
definition  for  sequestration  in  the 
alphabetical  sequence  to  read  as 
follows: 

§19.3    Definition*. 

•  *        *        *        • 

"Sequestration"  means  the  separation 
of  multiple  witnesses  from  each  other 
during  the  conduct  of  investigative 
interviews,  and  the  exclusion  of  counsel 
who  (1)  represents  one  witness  from  the 
interviews  of  other  witnesses  or  who  (2) 
represents  the  employing  entity  of  the 
witness  or  management  personnel  from 
the  interview  of  that  witness,  when  such 
representation  obstructs,  impairs,  or 
impedes  an  agency  investigation. 

•  *        *        *        • 

6.  New  S  19.18  is  added  to  read  as 
follows: 

§  19.18    Sequestration  of  witnetsee  and 
counsel. 

(a)  Any  person  compelled  to  appear  in 
person  at  an  interview  during  an  agency 
investigation  may  be  accompanied, 
represented,  and  advised  by  counsel  of 
his  or  her  choice;  Provided,  however, 
that  all  witnesses  shall  be  sequestered, 
and  unless  permitted  in  the  discretion  of 
the  official  conducting  the  investigation, 
no  witness  or  counsel  accompanying  the 
witness  (including  counsel  who  also 
represents  the  person  or  employing 
entity  that  is  the  subject  of  the 
investigation)  shall  be  permitted  to  be 
present  during  the  examination  of  any 
other  witness  called  in  such  proceeding. 

(b)  When  the  agency  official 
conducting  the  investigation  determines, 
after  consultation  with  the  Office  of  the 
General  Counsel,  that  a  reasonable 
basis  exists  to  believe  that  the 
investigation  may  be  obstructed, 
impeded  or  imparied,  either  directly  or 
indirectly  by  an  attorney's 
representation  of  more  than  one  witness 
or  by  an  attorney's  representation  of  a 
witness  and  the  employing  entity  of  the 
witness,  the  agency  official  may  prohibit 
that  attorney  from  being  present  during 
the  interview  of  any  witness  other  than 
the  witness  on  whose  behalf  counsel 
first  appeared  in  the  investigatory 
proceeding.  To  the  extent  practicable 
and  consistent  with  the  integrity  of  the 
investigation,  the  attorney  will  be 
advised  of  the  reasons  supporting  the 
decision  to  prohibit  his  or  her 
representation  of  more  than  one 
interviewee  during  the  investigation  . 

(c)  Where  a  person's  counsel  is 
excluded  under  paragraph  (b)  of  this 
section  from  his  or  her  interview  and  the 
person  is  not  provided  reasonable  prior 
notice  of  an  intent  to  exclude  counsel, 
the  interview  shall,  at  the  person's 
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request,  be  delayed  for  a  reasonable 
period  of  time  to  permit  the  retention  of 
new  counsel. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
|FR  Doc.  88-26200  Filed  11-10-88;  8:45  am] 

BIUJNO  CODE  75«M>1-M 


DEPARTICENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

[Summary  Notic*  No.  PR-88-14] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11],  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

Petitions  for  Rulemaking 

Docket  No.:  25698 

Petitioner  American  Association  of 
Airport  Executives  and  Airport 
Operators  Council  International 

Regulations  Affected:  14  CFR  139.329 

Description  of  the  Petition:  The  petition, 
if  granted,  would  delete  the  words 
"and  complies"  from  the  paragraph 
which  currently  reads,  "ensure  that 
each  employee,  tenant,  or  contractor 
who  operates  a  ground  vehicle  on  any 
portion  of  the  airport  which  has 
access  to  the  movement  area  is 
familiar  and  complies  with  the 
airport's  rules  and  procedures  for  the 
operation  of  ground  vehicles." 

Petitioner's  Reason  for  the  Rule:  The 
petitioners  assert  that  the  language 
establishes  an  unreasonable 


regulatory  standard  that  causes 
confusion  and  frustration  among 
airport  officials  seeking  to  comply 
with  their  obligations. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  November  30. 1988. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No. .  800 

Independence  Avenue  SW., 

Washington.  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telepnone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  {  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  November  4, 
1988. 

Denise  Donohue  Hall, 
Manager,  Program  Development  Staff. 
(FR  Doc.  8a-26ie8  Filed  11-10-88;  8:45  am] 

BtLUNQ  COOE  4910-1>H 


14  CFR  Parts  21  and  25 

[Docket  No.  NM-3S;  Notice  No.  SC-88-S- 

NM] 

Special  Conditions;  CASA  CN-235-100, 
Lightning  and  Radio  Frequency  (RF) 
Energy  Protection 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  CASA  Model  CN-235- 
100  airplane.  This  airplane  will  have 
novel  or  unusual  design  features 
associated  with  engine  and  propeller 
electronic  controllers.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  protection  from  the 
effects  of  lightning  and  the  susceptibility 
to  external  radio  frequency  (RF)  energy 
sources.  This  notice  contains  safety 
standards  which  the  Administrator  finds 
necessary  to  ensure  that  critical  aftd 
essential  functions  of  systems  in  the 
CN-235-100  are  maintained. 
DATE:  Comments  must  be  received  on  or 
before  December  5, 1988. 


ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  N'M-35, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington.  98168;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-35.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Vandermolen,  Flight  Test  and 
Systems  Branch.  ANM-111,  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  FAA.  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington,  98168.  telephone  (206)  431- 
2157. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-35."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commenter. 

Background 

On  May  12. 1987,  Construcciones 
Aeronauticas  S.A.  (CASA)  applied  for 
an  amendment  to  their  Type  Certificate 
No.  A21NM  to  include  the  Model  CN- 
235-100  airplane.  The  CN-235-100 
airplane,  which  is  a  derivative  version 
of  the  CN-235  airplane,  is  modified  to 
incorporate  a  new  version  of  the 
General  Electric  CT7-7  engine  (CT7-9), 
new  engine  nacelles,  relocation  of  the 
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right  forward  door,  and  an  increased 
passenger  capacity. 

Lightning  Protection 

The  CASA  CN-235-100  airplane  is 
designed  with  engine  and  propeller 
electronic  controllers  which  perform 
critical  and  essential  engine  functions, 
such  as  the  start  schedule,  engine 
overspeed  protection,  governing 
schedule,  acceleration  schedule,  surge 
schedule,  and  minimum  fuel  schedule 
inputs  to  the  engines.  These  controllers, 
which  are  designed  to  perform  critical  or 
essential  functions,  are  susceptible  to 
disruption  to  both  the  command/ 
response  signals  and  the  operational 
mode  logic  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption  of 
signals  could  result  in  dual  engine 
shutdown  due  to  opening  of  the  engine 
ultimate  overspeed  fuel  cutoff  solenoids. 
To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  of  existing 
operating  airplanes,  special  conditions 
are  needed  which  require  that  the 
controllers  will  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
the  direct  and  indirect  effects  of 
lightning.  To  provide  a  means  of 
compliance  with  the  proposed  special 
conditions,  a  clarirication  on  the  threat 
definition  for  lightning  is  needed. 

The  following  "threat  definition", 
based  on  SAE  Report  AE4L-«7-3.  is 
proposed  as  a  basis  to  use  in 
demonstrating  compUance  with  the 
proposed  lightning  protection  special 
condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined  below, 
along  with  the  voltage  waveforms  in 
Advisory  Circular  (AC)  20-53A;  will  provide 
a  consistent  and  reasonable  standard  which 
is  acceptable  for  use  in  evaluating  the  efiects 
of  lightning  on  the  airplane.  These  waveforms 
depict  threats  that  are  external  to  the 
airplane.  How  these  threats  affect  the 


airplane  and  its  systems  depend  upon  their 
installation  configuration,  materials, 
shielding,  airplane  geometry,  etc. 

Therefore,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation]  and/or  verified  analysis  need  to 
be  conducted  in  order  to  obtain  the  resultant 
internal  threat  to  the  installed  systems.  The 
propulsion  control  systems  may  then  be 
evaluated  with  this  internal  threat  in  order  to 
determine  their  susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  [Vt 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds]  may  affect  the  system 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vz  magnitude  of  Component 
D  [peak  amplitude  of  50,000  amps),  all 
within  2  seconds.  An  analysis  or  test 


needs  to  be  accomplished  in  order  to 
obtain  the  residtant  internal  threat 
environment  for  the  system  under 
evaluation. 

And, 

3.  Multiple  Burst-  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damage)  effects,  it  is  possible 
that  indirect  effects  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  ciurent  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Midtiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
burst"  waveforms  randomly  distributed 
within  a  period  of  one  millisecond.  The 
individual  "Midtiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  [Vt  Component  D). 
and  the  "Multiple  Burst"  (Component 
H).  These  components  are  defined  by 
the  following  double  exponential 
equations: 

i(t)  =  I,(e-'»-e-*') 
where: 

t  =  time  in  seconds, 

i  =  current  in  amperes,  and 


l>.  amp. 

a.  sec'' 

b.  sec- ' 

These  equations  produce  ttw  foNowtng  clwractwMlcs: 


•peak 

and 

(di/ctt),^  (amp/soc)  ...„ 

di/dt,  (amp/sec) 

Action  Intef^al  (amp*  sec). 


Severe  strike 
(component  A) 


218.810 

11,354 

647.265 

200  KA 

1.4  X  10" 
@l>0-fsec 

1.0  X  10" 
@t  =  .5  us 
2.0  X  10* 


Restrike 
(component 


109.405 

22.708 

1.2W.530 

100  KA 

1.4  X  10" 
@t=0-f  sec 
1.0  X  10" 
@t<i.2S  us 
0.25  X  10" 


Multiple 

SUokaCi^ 

component  D) 


54,703 

22,708 

1.294,530 

50  KA 

0.7  X  10" 

@t  =  0  -f  sec 

05x10" 

@>.2Sus 

.0625  X  10» 


Multiple  burst 

(component 

H) 


10.572 

187.191 

19.105.100 

10KA 

2.0  X  10" 
@t=0-fsec 


UMI 


Protection  from  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Airplane  designs  which  utilize  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
shown  to  be  immime  from  the  effects  of 
RF  energy  from  ground-based 
transmitters.  With  the  trend  toward 
increased  power  levels  from  these 
sources,  plus  the  advent  of  space  and 
satellite  commimications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  the  airplane  to 
RF  energy  must  be  established.  No 
universally  accepted  guidance  to  define 
the  maximum  energy  level  in  which 
civilian  airplane  system  installations 
must  be  capable  of  operating  safely  has 
been  established. 

It  is  not  possible  to  precisely  define 
the  RF  energy  to  which  the  airplane  will 
be  exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  RF  energy. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  RF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  RF 
special  condition  is  shown  with 
paragraphs  1  or  2  below: 

1.  A  minimum  RF  threat  of  100  volts 
per  meter  average  electric  field  strength 
from  10  KHz  to  20  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  An  RF  threat  external  to  the 
airframe  of  the  following  field  strengths 
for  the  frequency  ranges  indicated. 


Frequency 

Average 
(V/m) 

Peak (V/ 
m) 

10  Khz-3  MHz 

100 
1.000 

100 

200 
2.000 
2.000 

600 
2.000 
1,000 

100 

3  MHz-30  MHz 

1,000 

30  MHz-100  MHz 

100 

100  MHz-200  MHz „ 

200  MHz-1  GHz 

3,000 
6,000 

1  GHz-2  GHz 

14,000 

2  GHz-e  GHz 

14.000 

8  GHz-10  GHz 

10  GHz-40  GHz 

14,000 
8,000 

To  establish  the  values  in  pargraph  2 
above,  an  analysis  was  performed  using 
a  model  of  U.S.  airspace  and  the 
Electromagnetic  Compatibility  Analysis 
Center  (ECAC)  data  base,  which 
contains  the  characteristics  of  all  U.S. 
emitters.  This  analysis  assumed  a 
minimum  separation  distance  between 
the  airplane  and  emitters  as  follows:  in 


the  airport  environment.  250  ft.  for  fixed 
emitters  and  50  ft.  for  mobile  emitters; 
for  the  air-to-air  environment  50  ft.  irom 
interceptor  aircraft  and  500  ft.  from  non- 
interceptor  aircraft;  for  the  groimd-to-air 
environment,  500  ft.;  and  for  the  ship-to- 
air  environment,  1,000  ft.  The  results  of 
this  analysis  were  then  combined  with 
the  results  of  a  study  of  emitters  in 
European  countries.  The  above  values 
are  therefore  believed  to  represent  the 
worst  case  external  threat  levels  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 
Type  Certification  Basis 

Under  the  provisions  of  S  21.101  of  the 
Federal  Aviation  Regulations  (FAR), 
CASA  must  show  that  the  Model  CN- 
235-100  meets  the  applicable  provisions 
of  the  regulations  incorporated  by 
reference  in  Type  Certificate  A21NM,  or 
the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  Model 
CN-235-100.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 

The  type  certification  basis  for  the 
CASA  CN-235-100  airplane  includes 
Part  25  of  the  FAR.  effective  February  1, 
1965,  including  Amendments  25-1 
through  25-54,  and  the  requirements  of 
S  25.904  concerning  an  automatic  takeoff 
power  control  system  (ATPCS);  Part  38 
of  the  FAR  effective  December  1, 1969, 
including  Amendments  36-1  through 
current  amendment;  Special  Federal 
Aviation  Regulation  27,  dated  February 
1, 1974,  including  Amendments  27-1 
through  27-6  (Fuel  Venting  and  Exhaust 
Emissions);  and  the  special  conditions 
proposed  herein. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  S  11-49  after  public 
notice  as  required  by  S  §  11-28  and 
11.29(b),  effective  October  14, 1980,  and 
may  become  part  of  the  type 
certification  basis  in  accordance  with 
S  21.101. 

As  the  intended  type  certification  date 
for  the  CN-235-100  is  approximately 
December  15, 1988,  the  public  comment 
period  is  shortened  to  20  days  in  order 
to  make  the  final  special  conditions 
effective  prior  to  that  date. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 


model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Special  Qmditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  CASA 
Model  CN-235-100  airplane. 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c],  1352. 
1354(a).  1355. 1421  through  1431. 1502, 
1651(b)(2),  42  U.S.C.  1857f-10,  4321  et  seq.: 
E.0. 11514:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  Lightning  Protection. 

a.  Each  electronic  system  which 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that 
these  critical  functions  are  not  affected 
when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  an 
electronic  system  must  be  protected  to 
ensure  that  the  essential  function  can  be 
recovered  after  the  airplane  has  been 
exposed  to  lightning  and  prior  to  the 
time  at  which  the  loss  of  that  function 
would  have  a  significant  impact  on 
safety. 

c.  For  the  purpose  of  thsee  special 
conditions,  the  following  defmitions 
apply: 

(1)  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

(2)  Essential  Functions.  Functions 
whose  failure  wouJd  contribute  to  or 
cause  a  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

3.  Protection  from  Unwanted  Effects 
of  Radio  Frequency  (RF)  Energy.  Each 
engine  and  propeller  control  system 
which  performs  critical  functions  must 
be  designed  and  installed  to  ensure  that 
these  critical  fimctions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  RF  fields. 
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iMned  in  Seattle.  Weahingfon,  on 
November  2.  isea. 
LeroyA.lCeitk 

Manager,  Transport  Airplaim  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc  88-26179  Filed  11-10-6S:  8:45  am) 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 
[Docket  Na  76N-0S2O1 

Cold,  Cough,  Allergy,  BronchodHator, 
and  Antiastiunatic  Drug  Products  for 
Over-the-counter  Human  Use; 
Tentative  Final  Monograph  for 
Combination  Drug  Products; 
Clarification 

agency:  Food  and  Drug  Administratioa. 
action:  Proposed  rule;  clariHcation. 

summary:  The  Food  and  Drug 
Administration  (FDA)  it  issuing  a 
clarification  of  its  notice  of  proposed 
rulemaking  published  In  the  Federal 
Register  of  August  IZ  1968  (53  PR  30522) 
in  the  form  of  a  tentative  Bnal 
monograph  that  would  establish 
conditions  under  which  over-the-counter 
(OTC)  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combination  drug  products  (drug 
products  that  contain  more  than  one 
active  ingredient  and  are  used  for  the 
relief  of  symptoms  such  as  nasal 
congestion,  runny  nose,  coughing, 
watery  eyes,  sore  throat  headache,  and 
fever)  are  generally  recognized  as  safe 
and  effective  and  not  misbranded. 
date:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
December  12, 1988. 

ADONESS:  Written  comments,  objections, 
or  requests  for  oral  hearing  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room.  4-62, 5600  Fishers  Lane, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20657,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  This 
clarification  relates  to  f  341.40(t)  of  the 
tentative  final  monograph  (53  FR  30561), 
which  provided  that  promethazine 
hydrochloride  identified  as  an 
antihistamine  (if  labeled  for  relief  of 


symptoms  of  the  common  cold  as 
identified  in  1 341.72(b)(2))  may  be  used 
in  combination  with  other  cough-cold 
and/or  analgesic-antipyretic  ingredients 
as  provided  for  anthihistamine  active 
ingredients  in  §  341.40  (a)  through  (f). 

Because  f  341.40  (a)  tluough  (f)  each 
refer  to  any  single  antihistamine  active 
ingredient  identified  in  1 341.12.  and 
promethazine  hydrochloride  is  not 
identified  in  1 341.12.  it  might  be 
possible  I  341.40(t)  could  be  subject  to 
more  than  one  interpretation.  It  could  be 
interpreted  to  mean  that  promethazine 
hydrochloride  and  another 
antihistamine  active  ingredient 
identified  in  i  341.12  could  be  combined 
with  other  nonantihistamine  active 
ingredients  as  permitted  combinations 
in  9  341.40  (a)  through  (f),  or  it  could  also 
be  interpreted  to  mean  that  only 
promethazine  hydrochloride,  without 
any  other  antihistamine  active 
ingredients,  may  be  combined  with 
other  nonantihistamine  active 
ingredients  identified  in  i  341.40  (a) 
through  (f). 

In  proposing  9  341JK)(t)  the  agency 
intended  the  latter  interpretation  of  the 
wording.  In  order  to  remove  the 
potential  ambiguity  and  to  avoid 
possible  misinterpretation,  FDA  is 
revising  9  341.40(t)  as  set  forth  below. 

The  agency  has  determined  that  this 
clarification  should  not  necessitate  an 
extension  of  the  December  12, 1988. 
deadline  for  written  comments, 
objections,  or  requests  for  oral  hearing 
on  this  proposed  rule. 

List  of  Sub}ects  in  21  CFR  Part  341 

Cold,  Cou^  Allergy.  Bronchodilator, 
and  Antiasthmatic  combinations; 
Labeling;  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Tide  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  341  to 
read  as  foUows: 

PART  341-COLO,  COUGH.  ALLERQY, 
BRONCHODILATOR.  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
Part  341  continues  to  read  as  follows: 

Anthority:  Seca.  201(p).  502.  605.  Ttn.  52 
Stat.  1041-1042  as  amended.  lOSO-1053  ■• 
amended.  1055-1056  as  amended  by  70  Stat 
919  and  72  Stat.  948  (21  U.S.C.  321(p).  352,  355, 
371):  5  U.S.C.  553:  21  CFR  5.10  and  5.11. 

2.  Section  341.40  is  amended  by 
revising  paragraph  (t)  to  read  as  follows: 


I34M0 

liiyiedtents. 


of ecUwe 


(t)  Promethazine  hydrodiloride 
identified  as  an  antihistamine  (if  labeled 
for  relief  of  symptoms  of  the  common 
cold  as  identified  fai  |  341  J2(bH2))  may 
be  used  as  tiie  antihistamine  component 
of  any  of  the  permitted  combinations  of 
active  ingredients  identified  in  9  341.40 
(a)  through  (f)  of  this  section. 
•        •       •       •        • 

Dated-  November  4, 1968. 
lohoMTaylar. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Ooc.  88-26158  Filed  11-10-88: 6:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Propoaed  Ainendreanis  to  ttia  Bank 
Sawacy  Act  Ragulaflona  Ragardfcig 
tha  kilsnMllonal  Transportation  and 
Racalpt  of  Monatiry  Inatnananta 

agency:  Departmental  Office.  Treasury. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Anti-Drug  Abuse  Act  of 
1986,  Pub.  L  g9-57a  Titie  L  Subtitle  H. 
section  1358.  authorized  the  Secretary  of 
the  Treasury  to  prescribe  regulations 
defining  "at  one  time"  for  the  purposes 
of  the  international  transportation  and 
receipt  of  monetary  instruments.  This 
Notice  proposes  sodi  s  definition  in 
order  to  permit  Customs,  under  a 
delegation  from  Treasury,  to  investigate 
instances  of  structuring  of  international 
transportation  and  receipt  of  monetary 
instruments  to  avoid  the  reporting 
requirements  of  the  Bank  Secrecy  Act 
In  a  related  matter.  Treasury  also  is 
proposing  to  amend  9l03.11(k),  the 
de^tion  of  "monetary  instruments."  to 
include  all  forms  of  traveler's  checks. 
This  amendment  would  clarify  the 
status  of  traveler's  checks  and  conform 
the  definition  more  closely  to  the 
statute. 

DATE:  Comments  should  be  submitted 
by  January  13, 1989. 

AOORESS:  Comments  should  be 
addressed  to  Amy  G.  Rudnick,  Director, 
Office  of  Financial  Enforcement, 
Department  of  the  Treasury.  Room  4320. 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  A.  Scott,  Attorney  Advisor, 
Office  of  the  Assistant  General  Counsel 
(Enforcement).  (202)  566-9947. 


Bank  Secrecy  Act  Pidi.L.  91-488 
(codified  at  12  U,S.C  IsaA,  1£  ILS.C. 
1951  «t  aeq„  and  SI  U&C  S811-6324), 
authorizes  the  SecsBtsty  of  tfas  Vtmmmay 
to  require  seports  ea  tite  international 
transportatian  and  reoeipt  of  monetary 
instruments.  31  LI.&C  5316.  Parsuaid  to 
this  authority,  Ttvastay  issued 
regulations  requiring  that «  form  be  filed 
reporting  the  international 
transportatioB  and  reoeipt  of  monetary 
Instruments  that  exceed  $10,0ea  (Form 
479a  tiie  "CMIR".)  See  SI  CFR  108.11(k) 
and  103.23. 

Section  5316  requires  that  reports  be 
filed  by  a  person,  or  agent  or  bailee  of  a 
person,  when  he  knowingly  transports, 
is  about  to  transport,  or  has  transported, 
more  than  $10,000  in  monetary 
instruments  "at  one  time"  into  or  out  of 
the  United  States.  The  statute  also 
requires  that  the  same  report  be  filed 
upon  receipt  of  more  than  $10,000  in 
monetary  instruments  from  outside  tiie 
United  States  "at  one  time." 

In  the  Anti-Drug  Abuse  Act  of  1986.  31 
U.S.C.  5316  was  amended.  One 
amendment  was  the  addition  of  a  new 
subsection  (d).  reading  as  foUows: 

The  Secretary  of  the  Treasury  may 
prescribe  regulations  under  this  section 
defining  tbe  tenn  "at  one  time"  for  purposes 
of  subgection  (a).  Such  regulations  may 
permit  the  cumulabon  of  closely  related 
events  in  order  that  such  events  may 
collectively  be  considered  to  occur  at  one 
time  for  puspoemx/l  subMCtion  (a). 

The  House  Report  on  this  provision 
notes: 

Tiiis  provision  -oloses  «  Joopliole  fegarding 
reports  of  transporting  carfi  out  of  tlK 
country. 

31  U.S.C.  5316,  relating  to  the  reports  on 
exporting  and  importing  monetary 
instranents.  requires  reports  when  one 
transports  note '(hBn:$10.000  "et  one  time." 
The  U.S.  Court  of  Appeals  for  the  First  Ctrcuit 
overturned  a  conviction  in  United  States  v. 
AnzaJone,  766  FJd  676  (1st  Cir.  1885)  holding 
that  structuring  currency  transactions  to 
avoid  the  reporting  requirements  was  not  a 
conspiracy  to  defraud  the  United  States  (18 
U.S.C.  VXrV).  This  amendment  permits  the 
Secretary  to  prescribe  regulations  to  defme 
the  term  "at  one  time"  to  permit  tfie 
cumulation  of  ciosaty  relHted  events  .in  order 
thai  tbey  may  collectivefy  be  considered  to 
occur  at  one  time  lor  purposes  of  the 
reporting  requirements. 

H.  Rep.  9»-a55,  Part  1 99th  CongM  2d  Sess. 
19. 

Asa  result  of  this  statutory 
authorization.  Treasury  has  developed 
the  proposed  definition  xtf  "at  one  time." 
Under  this  proposed  definition,  a  person 
who  transports,  mails,  ships  or  receives: 
is  about  to  transport,  mail  or  ship;  or 
causes  tbe  transportation,  mailing, 
shipment  or  reoeipt  of  monetary 


instnunents,  is  deemed  to  do  so  "at  one 
time"  if: 

(1)  For  the  purpose  of  evading  the 
reporting  requirements  mdar  1 103.23; 

(2)  That  person  either  sknie,  or  in 
conjunction  with,  ar  on  behalf  of  others; 

(3)  Transports,  mails,  ahips  or 
receives;  is  about  to  transport,  mail  or 
ship;  or  causes  the  transportation, 
mailing,  shipment  or  receipt; 

(4)  Of  monetary  instnunents; 

(5)  In  any  amount; 

(6)  On  one  or  more  days; 

(7)  Into  or  out  of  the  United  States. 
This  definition  will  make  clear  that 

structuring  schemes  involving  the 
international  transportation  and  receipt 
of  monetary  instruments  are  illegal  to 
the  same  extent  that  structuring 
schemes  to  evade  the  domestic  ctirrency 
transaction  reporting  requirements  of  31 
CFR  103.22  are  illegal.  See  31  U.S.C. 
5324;  31  CFR  103.53. 

A  second  amendment  also  is  proposed 
with  respect  to  the  international 
transportation  and  receipt  of  traveler's 
checks.  Under  31  CFR  103.11(k)  (ii)  and 
(iii),  traveler's  t^iedcs  are  presently 
reportable  under  31  U.S.C.  108.23  only  if 
(1)  they  are  negotiable  instruments  tiiat 
are  elliter  in  bearer  form,  endorsed 
without  restriction,  made  out  to  a 
fictitious  payee,  or  otherwise  in  such 
form  that  title  thereto  passes  upon 
delivery;  or  (2)  they  are  incomplete 
instruments  signed  but  witii  the  payee's 
name  omitted.  The  Bank  Secrecy  Act 
definition  of  "monetary  instruments"  at 
31  U.S.C.  5311(a)(3).  however,  if  very 
broad  and  includes  all  iatms  of 
traveler's  checks  within  the  definition  of 
"monetary  instruments." 

Treasury  is  proposing  to  clarify  the 
definition  of  "monetary  instruments"  as 
it  pertains  to  traveler's  checks,  and 
conform  the  definition  more  closely  to 
the  statute,  by  including  all  forms  of 
traveler's  checks  in  the  definition  of 
"monetary  instruments." 

There  is  a  high  degree  of  law 
enforcement  value  in  reporting  all  forms 
of  traveler's  checks.  Traveler's  checks 
are  intended  to  substitttte  for  ctnrency 
and  to  operate  as  currency.  Their 
potential  for  abuse  by  drug  traffickers 
and  other  money  loimderers  therefore  is 
great.  For  this  reason.  Treasury  is 
proposing  to  amend  the  definition  of 
"monetary  instruments."  ^adapted,  the 
proposed  amendment  would  subject  all 
forms  of  traveler's  checks  to  the 
reporting  requirements  of  31  CFR  103.23. 
The  exoeptian  from  reporting 
transportation  of  tiiese  instruments  by 
an  issuer  of  tcaveler's  checks  or  its  agent 
prior  to  their  delivery  to  selling  agents 
for  eventual  sale  to  the  public  will  be 
retained.  31  CFR  103.23(c)(7j.  The  CMIR 
form  will  be  changed  at  a  later  date. 


Submission  of 

Treasury  requests  comments  from  all 
interested  persons  concerning  the 
proposed  amendments.  AS  comments 
received  before  fte  closing  date  will  be 
carefully  considered.  All  oral  comments 
must  be  reduced  to  writing  and 
submitted  to  Treasury  in  order  to  be 
considered.  Comments  received  after 
the  closing  date  aiui  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  action.  Hie 
Treasury  Department  will  not  recognize 
any  materials  or  comments,  including 
the  name  of  any  person  submitting 
comments,  as  confidentiaL  Any  material 
not  intended  to  be  disclosed  to  the 
public  should  not  be  included  in 
comments.  Ail  comments  submitted  will 
be  available  for  public  inspection  during 
the  hours  (hat  the  Treasury  Library  is 
open  to  the  public.  The  Treasury  Library 
is  located  in  Room  5030. 1500 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20220.  Appointments  must  be  made 
to  view  the  comments.  Persons  wishing 
to  view  the  comments  submitted  should 
contact  the  Office  of  Financial 
Enforcement  at  (202)  566-8022. 

Executive  Order  12291 

This  proposed  rule,  if  adopted  as  a 
final  rule,  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
It  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions.  It  wiU  not  have  any  significant 
adverse  effects  on  competition, 
en^iloyraent,  investment  productivity, 
innovation,  or  on  AiB  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enteprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  is 
not  required. 

Regulatory  Flexibffity  Act 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
5  U.S.C  601.  etseg.,  that  this  proposed 
rule,  if  adapted  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Paperwork  Reductiea  Act 

The  collections  of  information 
contained  in  this  Notice  of  Proposed 
Rulemaking  have  been  submitted  to  the 
Office  of  Management  end  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504fhn.  Comments  on  tiie 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 


45776  Federal  Register  /  Vol.  53.  No.  219  /  Monday.  November  14.  1988  /  Proposed  Rules 


Pedarml  Hgghter  /  Vol.  53.  No.  219  /  Monday.  November  14.  1968  /  Proposed  Rules 


^777 


Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503,  Attention:  Desk  Officer  for 
Treasury  Departmental  Offices,  with 
copies  to  the  Office  of  Financial 
Enforcement  at  the  address  noted 
above. 

The  collections  of  information  in  31 
CFR  103.23  are  authorized  by  31  U.S.C. 
5316.  This  information  is  required  by 
Treasury  to  record  the  international 
transportation  and  receipt  of  monetary 
instruments  in  excess  of  $10,000.  This 
information  is  used  to  identify  the 
volumes,  sources  and  movement  of 
currency  and  other  monetary 
instruments  into  and  out  of  the  country. 
The  likely  respondents  are  those  who 
engage  in  the  international 
transportation  and  receipt  of  monetary 
instruments  in  amounts  over  $10,000. 

Estimated  total  additional  annual 
reporting  burden  if  the  Notice  of 
Proposed  Rulemaking  is  adopted  as  a 
Final  Rule:  834  hours. 

Estimated  average  annual  burden  per 
respondent:  .1667  hours. 

Estimated  additional  number  of 
respondents  if  the  Notice  of  Proposed 
Rulemaking  is  adopted  as  a  Final  Rule: 
5,000. 

Estimated  annual  frequency  of 
responses:  1. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  fi^m  other  offices  participated 
in  its  development. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks  and  banking,  Currency, 
Foreign  banking.  Investigations,  Law 
Enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Proposed  Amendment 

For  the  reasons  set  forth  below  in  the 
preamble,  it  is  proposed  to  amend  31 
CFR  Part  103  as  set  forth  below: 

PART  103— FINANcTaL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L  91-508,  Title  I,  84  Stat. 
1114  (12  U.S.C.  1829b  and  1951-1959):  and  the 
Currency  and  Foreign  Transactions  Reporting 
Act,  Pub.  L.  91-508,  Title  II.  84  Stat.  1118,  as 
amended  (31  U.S.C.  5311-5324). 

2.  It  is  proposed  to  amend  §  103.11  by 
redesignating  paragraphs  (a)  through  (r) 
as  (b)  through  (s)  accordingly,  and  add  a 
new  paragraph  (a)  to  read  as  follows: 


S  103.1 1    Meaning  of  terms. 
***** 

(a)  At  one  time.  For  purposes  of 
§  103.23  of  this  Part  a  person  who 
transports,  mails,  ships  or  receives;  is 
about  to  transport  mail  or  ship;  or 
causes  the  transportation,  mailing, 
shipment  or  receipt  of  monetary 
instruments,  is  deemed  to  do  so  "at  one 
time"  if: 

(1)  For  the  purpose  of  evading  the 
reporting  requirements  of  section  103.23 
of  this  Part; 

(2)  That  person  either  alone,  in 
conjunction  with  or  on  behalf  of  others; 

(3)  Transports,  mails,  ships  or 
receives;  is  about  to  transport,  mail  or 
ship;  or  causes  the  transportation, 
mailing,  shipment  or  receipt 

(4)  Of  monetary  instruments; 

(5)  In  any  amount 

(6)  On  one  or  more  days; 

(7)  Into  or  out  of  the  United  States. 
***** 

3.  It  is  proposed  to  further  amend 
§  103.11  by  redesignating  paragraphs  (ii) 
through  (iv)  as  (iii)  through  (v);  by 
removing  the  words  "traveler's  checks" 
from  newly  redesignated  paragraphs  (iii) 
and  (iv);  and  by  adding  a  new  paragraph 
(ii)  to  read  as  follows: 

S  103.1 1    Meaning  of  terms. 

[]]  Monetary  instruments.  *  *  * 
•        *        *        •        • 

(ii)  Traveler's  checks  in  sny  form; 


Dated:  October  19, 1988. 
Salvatore  R.  Martoche, 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  88-26189  Filed  11-10-88:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  806b 
[Air  Force  Reg.  12-35] 

Air  Force  Privacy  Act  Program 

agency:  Department  of  the  Air  Force. 

DOD. 

ACTION:  Proposed  rule;  exemption. 

Proposed  amendment  to  an  existing 

general  exemption  rule  for  public 

comment. 

summary:  The  Department  of  the  Air 
Force  is  publishing  for  public  comment  a 
proposed  exemption  rule  that  will 
exempt  an  existing  record  system, 
subject  to  the  Privacy  Act,  from  access 
and  therefore  permitting  denial  of 
individual  requests  to  gain  access  to 


certain  categories  or  records  maintained 
in  the  system  pertaining  to  the 
individual  The  purpose  for  claiming  and 
invoking  this  exemption  by  rulemaking 
is  to  ensure  and  protect  the  integrity  and 
frankness  of  the  information  received  or 
solicited  from  third  parties,  under  an 
expressed  or  implied  promise  of 
confidentiality,  compiled  solely  for  the 
purpose  of  determine  suitability, 
eligibility,  or  qualifications  for 
appointment  or  interservice  transfer. 

The  Department  of  the  Air  Force  also 
proposes  to  amend  an  existing  general 
exemption  rule  for  an  existing  system  of 
records  to  reflect  the  change  in  the 
system  name. 

DATE:  Comments  must  be  received  on  or 
before  December  14. 1988. 
ADDRESS:  Send  any  comments  to  Ms. 
Linda  G.  Adams,  Information 
Management  Division,  Directorate  of 
Information  Management  and 
Administration.  Office  of  the 
Administrative  Assistant  Secretary  of 
the  Air  Force.  The  Pentagon. 
Washington.  DC  20330-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Adams  at  the  above  address  or 

telephone:  202-694-3488,  AUTOVON 

224-3488. 

SUPPlfMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  proposes  to 
amend  32  CFR  Part  806b  by  publishing  a 
specific  exemption  rule  to  exempt 
certain  provisions  of  an  existing  system 
of  records  F035  AF  MP  R,  entitled: 
"Application  for  Appointment  and 
Extended  Active  Duty  Files"  from  the 
access  provisions  of  the  Privacy  Act  of 
1974.  5  U.S.C.  552a(d).  This  exemption 
rule  is  needed  to  protect  the  integrity  of 
records  by  ensuring  confidentiality  of 
information  provided  by  individuals  on 
the  record  subject  and  precluding  the 
record  subject  from  accessing  any 
information  in  the  record  system 
containing  appraisal  information  on  the 
suitability,  eligibility  or  qualifications  of 
health  care  professionals  seeking 
appointment  or  interservice  transfer  to 
the  Air  Force.  In  order  to  exempt  a 
system  of  records  from  access,  the  Air 
Force  must  invoke  and  publish  a  specific 
exemption  rule  for  the  particular  system 
of  records  under  the  provisions  of  5 
U.S.C.  552a(k)  of  the  Privacy  Act.  The 
exemption  provision  applies  only  to  the 
extent  that  information  in  the  system  is 
subject  to  the  exemption.  That  is  any 
information  in  the  system  which  cannot 
be  defined  as  (k)(5)  information  will  not 
be  withheld  pursuant  to  thereto  simply 
because  the  system  is  an  "exempted 
system."  For  practical  reasons,  non- 
exempt  information  in  the  system 
cannot  be  segregated  and  maintained 


apart  from  that  information  «vhich  is 
exempt.  Therefore,  the  exemption  is 
claimed  to  protect  die  (k)(5)  information 
in  the  system  of  records.  The  exemption 
rule  is  promulgated  in  accordance  with  5 
U.S£:.  55a(b)  (1).  (2)  and  13),  (c),  and  (e) 
as  required  by  si^sectian  (k)  of  ihe 
Privacy  Act.  The  exemption  will  not 
prevent  proper  access  to  the  vast 
majority  of  information  contained  in  the 
system.  The  Department  of  the  Air  Force 
also  proposes  to  amend  a  general 
exemption  rule  to  reflect  a  obange  in  the 
name  of  the  exempted  system  of  records 
from  "Incident  Investigation  Files,  F125 
AF  SP  E"  to  "Security  PoHoe  Automated 
System.  F125  AF  SP  E."  The  name 
change  occurred  when  the  sj'Stem  were 
altered  under  the  provisions  of  5  U.S.C. 
552a(o).  "Hiere  is  no  change  in  the 
system  identifioation  number  and  no 
change  in  exemptions  claimed  from  the 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a). 

List  of  SidtfeoU  ia  .82  CFS  PaitVMb 

Privacy  Act  exemptions. 

For  the  reasons  -set  out  in  the 
preamble,  Title  32.  Chaptyer  VII. 
Subchapter  A,  Part  806b.  Subpart  E  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  foUows: 

PART  80«b— [AMENDED] 

1.  The  authority  citation  for  Part  806b 
continues  to  reed  as  follows: 

Authority:  Pub.  L  93-579, 5  U.S.C.  552a. 

2.  Section  806b.l3  is  amended  by 
revising  paragreph  (a}(S)  and  adding 
new  paragrpah  (b)(20)  as  follows: 

Subpart  E— "Prtvacy  ActCxempttons 

9  806b.  13   Oei  lei  M  and  specific 
exemptlofie. 

(a)  •  •  • 

(8)  Security  Polioe  Automated  System 
(SPAS).F12SAFSPE. 

*        •        *        •        * 

(b)  Specific 'exemptions.  '  *  * 

(20)  Application  for  Appointment  and 
Extended  Active  Duty  Files  (FD35  AF 
MPR)—{\)  Exemption.  Parts  of  this 
system  of  records  are  exempt  form  5 
U.S.C.  552a(d].  but  only  to  the  extent 
that  disclosuR  tvould  seveal  ithe  identity 
of  a  confidential  source. 

(ii)  Authority.  5C3.S.C.  B52a(k.)(5). 

[m\  Reasons.To pmtect  the  identity  of 
confidential  sources  who  lumisli 
infoBmation  necessary  lo  make 
determinations  «beut  the>quelifiofi(tioiis. 
eligibility,  and  suit^iility  of  ihaaltfa  oan 
profes^onids  w^o  apply  for  Reserve  of 


the  Air  Force  appointment  or 
interservice  transfer  to  the  Air  Force. 
LM.  Bynnni, 

A  ItemateOSD  Federal  Register  Liaison 
Officer,  Department  Of  Defense. 
November  8. 196& 
[FR  Doc.  88-26194  Filed  11-10-88  8:45  am] 
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32  CFn  Part  863 

LeasIrm  of  tJSAF  Aircraft  and  Related 
Equipment  to  Nongovernment 
Organizations 

agency:  Department  of  the  Air  Force. 

DOD. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  part  outlines 
USAF  policies  and  procedures  for  the 
provision  of  leasing  USAF  aircraft  and 
related  equipment  to  nongovernment 
organizations.  It  establishes  the 
responsibilities  for  evaluating  lease 
requests,  obtaining  necessary  approvals, 
and  negotiating  and  administering  lease 
agreements.  It  is  intended  to  accelerate 
the  evaluation,  approval  and  negotiatian 
processes  associated  with  diese  lease 
requests. 

DATE:  Comments  must  be  submitted  on 
or  before  December  14, 1988. 
ADDRESS:  Department  of  die  Air  Force. 
SAF/AQCM.  Washington,  DC  20330- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Kattner.  Procurement  Analyst 
SAF/AQCM,  Washingtoa  DC  20330- 
1000,  telephone  (202)  695-4982. 
SUPFiaNEMTAKV  mffORMATION:  The 
Department  of  the  Air  Force  has 
determined  dial  diis  regulation  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291,  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  d  1980  (Pub.  L.  «fr<354). 
and  does  not  contain  reporting  or 
recordkeeping  requirements  mider  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L.  fl8-«ll). 

Ust  of  Sobjeds  iaSZ  OPR  Pnt  8S3 

Aircraft  Govemment  contracts, 
Govenunent  property. 

Therefore,  it  is  proposed  to  amend  32 
CFR.  Chapter  VH.  Subchapter  F,  by 
adding T*.aTt '863  to  read  as  follows: 

PART  863— LEASING  tISAF  AIRCftAFT 
AMD  RELATED  EQUIPMENTTO 
NONGOVEBHMENT  ORGANIZATIONS 

Sec. 

863.0  Purpose. 

Subpart  A    PoHgy 

863.1  Leasing  policy 


863.2    SAP/ AQ  responsibilities. 
863 J    APSC  responsibilities. 
863.4    AFLC  responsibilities. 


Subpart  B— Basic  Terms  and  Conditions 

863.5  Authorized  uses. 

863.8  Lease  charges. 

863.7  No  cost  to  the  USG. 

863.8  Risk  of  loss. 

863.9  Indemnification  of  the  USG. 

863.10  Maintenance  responsibilities. 

863.11  Inspection  responsibilities. 

863.12  USG  support. 

863.13  Terminating  the  lease  agreement. 

863.14  DSAA  and  State  Department 
approvals. 

863.15  Flights  for  dignitaries. 

863.16  Air  show  participation  plan  clause. 


Sutipvt  C — Lease  Requests  and  Evaluation 

863J7    Request  initiation. 

863.1B    SPOorALC. 

863.19    HQ  APSC  or  HQ  AFLC. 

Subpart  D— Coordination  and  Approval 
Pre 


863.20  Air  Staff  coordination. 

863.21  Secretariat  approval  process. 

863.22  Processing  time. 

Subparts— Ijaase  Megollation  and 
Administration 

863.23  AFSC  lease  negotiation. 

863.24  AFLC  lease  negotiation. 

863.25  Delegation  of  leaae  administration. 

863.26  Lessee  compliance. 

863.27  Lessee  payments. 

Authority:  10  U.S.C.  2867. 

Note:  Tliis  part  is  deriwd  from  Air  Force 
Regulation  jAHl)  70-10. 

Part  806  of  this  chapter  states  the  basic 
policies  and  inatructions  governing  the 
disclosufe  of  records  and  tells  members  of 
the  public  what  they  must  do  to  inspect  or 
obtain  copies  of  the  material  referenced 
herein. 


S  863.0 

This  part  oirtlines  United  States  Air 
Force  fUSAF)  poHcies  and  procedures 
for  leasing  USAF  aircraft  and  related 
equipment  to  nongovernment 
organizations  (such  as,  American 
manufactm-ers]  underlO  U.S.C.  2667. 
The  intended  uses  of  the  leased  assets 
might  include,  but  are  not  necessarily 
limited  to.  participation  in  national  and 
international  trade  or  air  shows,  foreign 
mihtary  sales  or  direct  foreign  sales 
demonstrations,  independent  research 
and  development  efforts  ijy  defense 
firms,  and  direct  or  rndrred  support  of 
United  States  Govemment  (USG) 
contracts.  This  part  does  not  apply  to 
military  leases  of  USG  property  to 
foreign  sovemments  or  international 
organizations  (such  as.  North  Atlantic 
Treaty  Organization)  under  Chapter  6  oT 
the  Arms  Export  Control  Act.  This  part 
establishes  the  responsibilities  "for 
evaluating  lease  requests,  obtaining 
approvals,  and  negotiating  and 
administering  the  lease  agreements.  This 
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part  applies  to  the  OfTice  of  the 
Secretary  of  the  Air  Force,  the  Air  Staff. 
Air  Force  Systems  Conunand  (AFSC), 
and  Air  Force  Logistics  Command 
(AFLC).  This  part  requires  coordination 
with  the  USAF  operational  commands, 
the  Air  Force  Reserve,  and  the  Air 
National  Guard  when  their  assets  are 
under  consideration  for  lease.  It 
implements  DOD  Instructions  7230.7. 
January  29, 1985  (32  CFR  Part  288).  and 
7230.8,  June  9. 1976. 

Subpart  A— Policy  and  Responsibilitiea 

S  863.1    Leasing  policy. 

10  U.S.C.  2667  provides  the  Secretary 
of  the  Air  Force  the  authority  to  lease 
assets  under  the  control  of  the  USAF  to 
nongovernment  organizations.  When  the 
Secretary  considers  it  advantageous  for 
the  United  States,  leases  may  be 
approved  under  such  terms  and 
conditions  the  Secretary  considers  will 
promote  the  national  defense  or  be  in 
the  public  interest.  The  statute  provides 
that  the  property  must  be  under  the 
control  of  the  department;  not  for  the 
time  needed  for  public  use;  and  not 
excess  property.  Typically,  the  USAF 
does  not  lease  assets  which  are 
otherwise  available  from  commercial 
sources. 

§863.2    SAF/AO  responsibilities. 

(a)  The  Secretary  of  the  Air  Force 
delegated  the  statutory  authority  to 
approve  leases  to  the  Assistant 
Secretary  of  the  Air  Force  for 
Acquisition  (SAF/AQ).  Since  final 
leasing  authority  rests  at  the  secretariat 
level,  field  and  staff  elements  must  take 
care  not  to  preempt  or  prejudice  the 
Secretary's  authority  to  determine 
whether  a  proposed  lease  is 
advantageous  to  the  United  States  and 
what  terms  and  conditions  will  be 
considered  as  promoting  the  national 
defense  or  being  in  the  public  interest. 

(b)  SAF/AQ  determines  whether  a 
lease  request  from  a  nongovernment 
organization  or  from  a  command  on 
behalf  of  a  nongovernment  organization 
meets  the  general  guidelines  of  this  part. 
Furthermore,  SAF/AQ  ensures  that  the 
Air  Staff  (HQ  USAF/LE,  PR,  XO.  CC). 
the  Office  of  the  Secretary  of  the  Air 
Force  (SAF/AC.  PA,  GC],  Defense 
Security  Assistance  Agency  (DSAA), 
and  USAF  operational  commands,  the 
Air  Force  Reserve,  or  Air  National 
Guard  when  their  assets  are  potential 
lease  candidates  have  coordinated,  as 
necessary,  before  recommending  that 
SAF/AQ  sign  a  Determination  and 
Finding  (D&F).  This  document 
designates  which  command,  normally 
AFSC  or  AFLC.  will  negotiate  and 
execute  the  lease  agreement  and 


outlines  the  basic  terms  and  conditions 
which  must  be  contained  in  the  lease. 
SAF/AQ  makes  the  determination  if  it  is 
unclear  whether  AFSC  or  AFLC  should 
assume  a  particular  leasing  action.  The 
determination  and  finding  format  for 
authority  to  lease  United  States 
government  property  is  shown  below. 

Detenninatioii  and  Finding  Format 

The  Department  of  the  Air  Force  (USAF) 
proposes  to  lease  aircraft  to  for  a 

period.  (Describe  the  details  of  the 
proposed  lease  activity.)  As  consideration  for 
the  lease,  the  lease  will  contain  the  following 
additional  terms  and  conditions: 

(1)  The  leased  property  shall  not  be 
transferred,  encumbered,  or  used  for  other 
purposes  without  the  written  consent  of  the 
Secretary  of  the  Air  Force. 

(2)  The  leased  property  shall  be  furnished 
"as  is"  without  any  warranty,  express  or 
implied,  as  to  serviceability,  Titness  for  use, 
or  other  matters. 

(3)  The  lessee  shall  pay  the  United  States 
Government  (USG)  all  rent,  costs,  and 
charges  associated  with  the  use  of  the  leased 
property  while  under  lease  according  to  32 
CFR  288  and  this  Determination  and  Finding. 

(4)  The  lessee  shall  maintain  the  leased 
property  during  the  term  of  the  lease  in  a  safe 
and  serviceable  condition  according  to 
prescribed  USAF  standards  or  pay  the  full 
cost  of  any  such  maintenance  accomplished 
by  the  USG. 

(5)  Support  provided  by  the  USG,  if  any, 
shall  be  on  a  noninterference,  reimbursable 
basis,  including  use  of  support  aircraft, 
equipment,  and  facilities.  The  availability  of 
such  support,  and  the  computation  of  any 
associated  charges  or  costs,  will  be  according 
to  applicable  Department  of  Defense 
directives  and  instructions  and  USAF 
regulations  and  manuals. 

(6)  The  lessee  shall  be  responsible  for  all 
costs  relating  to  the  leased  property  during 
the  term  of  the  lease  including,  without 
limitation,  expenses  of  operation, 
maintenance,  display,  demonstration, 
ferrying,  transportation,  support,  and 
protection. 

(7)  The  lessee  shall  not  include  any  charges 
or  costs  resulting  from  the  lease  authorized 
hereby  directly  or  indirectly  in  any  USG 
contract,  except  to  the  extent  authorized 
under  the  Federal  Acquisition  Regulations. 
OPTIONAL  (7)  Except  as  otherwise 
authorized  under  the  Federal  Acquisition 
Regulations,  the  lessee  shall  not  include  any 
charges  or  costs  resulting  from  the  lease 
authorized  hereby  directly  or  indirectly  in 
any  USG  contract  except  for  DOD  contracts 
expressly  requiring  use  of  the  leased  property 
and  then  only  to  the  extent  that  such  costs 
are  properly  allocable  to  such  contracts  and 
reimbursable  according  to  the  terms  thereof. 
Costs  charged  to  the  USG  respecting  the 
leased  property  under  any  such  contracts  will 
not  exceed  the  lessee's  costs  under  the  lease. 

(8)  The  lessee  shall  assume  the  risk  of  loss, 
damage,  or  destruction  to  the  leased 
property.  The  risk  will  be  covered  by 
insurance  on  the  depreciated  value  of  the 
property  or,  with  the  USG's  approval,  the 
lessee  may  be  self-insured. 


(9)  The  lessee  shall  indemnify  and  hold  the 
USG,  its  agents,  officers,  and  employees 
harmless  from  any  and  all  loss  and  hability 
(whether  In  tort  or  contract)  which  might 
arise  in  connection  with  the  lease  because  of: 
(a)  injury  or  death  of  a  personnel  of  the  USG, 
the  lessee,  or  third  parties;  and  (b)  damage  to 
or  destruction  of  property  of  the  lessee  or 
third  parties,  and  leased  property,  support 
equipment  or  other  property  of  the  USG.  The 
lessee  shall  obtain  insurance  adequate  to 
cover  all  such  liabilities. 

(10)  the  lessee  shall  return  all  leased 
property  to  the  USAF,  at  such  place  as  is 
designated  by  the  contracting  oHicer,  in  the 
same  condition  as  when  accepted,  fair  wear 
and  tear  excepted.  If  the  USAF  determines 
that  any  of  the  leased  property  was  not 
returned  in  such  condition,  or  has  not  been 
maintained  according  to  prescribed  USAF 
standards,  the  lessee  shall  reimburse  the 
USAF  for  the  cost  of  returning  such  property 
to  its  proper  condition.  OPTIONAL  (10)  The 
lessee  shall  return  all  leased  property  to  the 
USAF,  at  such  place  as  is  designated  by  the 
contracting  ofHcer,  in  the  same  condition  and 
conriguration  as  when  accepted,  fair  wear 
and  tear  excepted.  If  the  USAF  determines 
that  any  of  the  leased  property  was  not 
returned  in  such  condition  or  conHguration, 
or  has  not  been  maintained  according  to 
prescribed  USAF  standards,  the  lessee  shall 
reimburse  the  USAF  for  the  cost  of  returning 
such  property  to  its  proper  condition  and  pre- 
lease  configuration. 

(11)  The  lease  may  be  revocable  by  the 
USAF  at  any  time.  The  lease  may  be 
terminated  by  the  lessee  at  any  time  upon  15 
days  prior  written  notice,  subject  to  the 
lessee's  residual  responsibilities  under  the 
lease  (to  return  leased  property,  to  pay  all 
costs  resulting  from  the  lease,  to  indemnify 
and  hold  harmless  the  USG,  etc.). 

(12)  The  lessee  shall  assume  responsibility 
that  may  be  imposed  by  other  Government 
agencies  for  certification  and  registration  of 
the  leased  property  and  for  payment  of  any 
taxes  or  other  charges  thereon. 

OPTIONAL  (13)  During  the  term  of  the 
lease,  the  lease  status  of  the  leased  property 
may  be  interrupted  from  time  to  time  by  the 
USAF  and  the  property  made  available  for 
other  USG  activities  under  USG  contracts 
with  the  lessee.  During  such  periods,  the 
property  will  revert  to  Government-Furnished 
Property  status  under  the  applicable  USG 
contract.  Any  doubt  as  to  the  status  of  the 
leased  property  at  any  particular  time  will  be 
resolved  in  favor  of  lease  status. 

OPTIONAL  (14)  The  lessee  shall  secure 
necessary  Defense  Security  Assistance 
Agency  and  State  Department  clearances 
prior  to  commencement  of  any  demonstration 
or  evaluation  flights  for  representatives  of 
foreign  governments. 

OPTIONAL  (15)  Orientation  flights  for 
United  States  Congressional  and  news  media 
representatives  and  orientation  and 
evaluation  flights  for  foreign  nationals  shall 
be  subject  to  approval  according  to 
Department  of  Defense  Regulation  451S.13R. 

OPTIONAL  (16)  The  lessee  planning  to  fly 
leased  aircraft  at  the  air  show  shall  prepare 
an  air  show  plan  for  the  USAFs  approval 
which  provides  information  on:  scheduled 


use  of  the  leased  property;  qualifications  and 
duties  of  lessee  personnel  attending  the  air 
show;  intended  and  contingency  flight 
profiles;  provisions  for  ensuring  adequate 
preflight  crew  rest  and  for  ensuring  proper 
preflight  briefings  and  postflight  debriefings; 
and  provisions  for  obtaining  a  visual  record, 
and  flight  data  recorder  coverage  (if  aircraft 
is  so  equipped)  of  practice  and  show  flight 
demonstrations,  and  orientation  flights.  USG 
approval  of,  or  involvement  in,  such  plan 
shall  not  diminish  the  lessee's  assumption  of 
risk  of  loss  and  liability  in  connection  with 
the  lease. 

Pursuant  to  Title  10.  United  States  Code, 
Section  2667, 1  And  that  the  property  to  be 
leased  is  under  the  control  of  the  USAF;  it  is 
not  excess  property  as  defined  by  Section  472 
of  Title  40,  United  States  Code;  but  it  is  not 
for  the  time  needed  for  public  use.  I  consider 
the  above  described  lease  of  such  property  to 
be  advantageous  to  the  United  States  and 
such  terms  to  be  in  the  public  interest. 

The  Commander.  ,  or 

designee,  is  authorized  to  execute  a  lease 
according  to  this  Determination  and  Finding. 

§863.3    AFSC  responsibllltiM. 

AFSC  evaluates  lease  requests, 
determines  asset  availability,  and 
negotiates  approved  leases.  When  a 
prospective  lessee  desires  to  lease  an 
asset  being  acquired  or  managed  by  a 
System  Program  Office  (SPO).  that  SPO 
evaluates  the  lease  request,  makes  its 
recommendation  to  HQ  AFSC/PKC.  and 
negotiates  the  lease  agreement,  if 
approved  by  SAF/AQ. 

§863.4    AFLC  responslbilitlM. 

AFLC  evaluates  lease  requests, 
determines  asset  availability,  and 
negotiates  approved  leases.  When  a 
prospective  lessee  requests  the  lease  of 
an  asset  managed  by  AFLC  or  an  asset 
under  the  control  of  any  of  the  USAF 
operational  commands,  the  AFLC  Air 
Logistics  Center  (ALC)  most  familiar 
with  the  asset  evaluates  the  lease 
request  and  makes  its  recommendation 
to  HQ  AFLC/PM.  The  Wright-Patterson 
Contracting  Center  (WPCC)  negotiates 
the  lease  agreement,  if  approved  by 
SAF/AQ. 

Subpart  B— Basic  Terms  and 
Conditions 

§  863.S    Authorized  uses. 

The  lease  agreement  will  specify  what 
uses  may  be  made  of  the  leased 
property.  The  authorized  uses  of  the 
leased  property  need  not  support  a  USG 
contract  or  requirement.  The  lease  may 
limit  or  specify  the  location  of  lease 
performance. 

§  863.6    Lease  charges. 

(a)  Lease  charges  are  comprised  of 
rent,  reimbursement  of  any  out  of  pocket 
expense  to  the  USG.  and  other  costs 
which  the  lessee  must  pay  according  to 


the  terms  of  the  lease.  Pursuant  to  32 
CFR  Part  288.  User  Charges,  rent  must 
include  charges  for  depreciation  and 
interest  on  investment.  These  charges 
may  be  assessed  on  a  daily,  monthly,  or 
yearly  basis  as  determined  appropriate 
by  the  contracting  officer.  For  example, 
if  the  lease  period  is  short  term  or  if  the 
leased  property  is  being  modified  in 
such  a  way  as  to  preclude  its  return  to 
the  USAF  for  immediate  use  to  satisfy  a 
USG  mission  requirement,  charge  rent 
during  the  entire  lease  term.  However,  if 
the  lease  period  is  long  term  and  lease 
activities  are  actually  intermittent  rather 
than  continuous,  charge  rent  only  dtu'ing 
those  times  the  leased  property  is 
actually  in  use  by  the  lessee  or 
unavailable  for  USAF  use. 

Note. — Periods  of  use  are  defined  in  the 
lease. 

(b)  It  may  be  appropriate  to  assess 
Hying-hour  charges  if  an  aircraft  is 
leased.  Flying  hour  charges  can  be 
assessed  for  depot  maintenance, 
replenishment  spares,  base  support,  etc., 
depending  on  the  leasing  situation.  If  an 
operational  aircraft  is  leased,  payment 
of  depot  maintenance  and 
replenishment  spares  charges  would  be 
in  order.  If  the  lessee  is  authorized 
under  the  lease  to  obtain  spare  parts 
from  the  supply  system,  the  lessee 
should  either  pay  the  spares  flying-hour 
charges  or  reimburse  the  USG  the  cost 
of  the  spare  part  plus  the  cost  of 
providing  it. 

(c)  Leases  should  include  a  charge  for 
general  and  administrative  expenses  of 
the  USG.  The  contracting  officer  should 
assess  a  charge  of  10  percent  of  all  other 
lease  charges  to  recoup  the  USG's 
general  and  administrative  expenses. 

(d)  SAF/ACCS  sets  depreciation, 
interest  on  investmef:?.  and  flying-hour 
charges.  When  the  specific  item  to  be 
leased  is  identified,  these  rates  may  be 
based  on  supplemental  information  from 
the  SPO  or  ALC  as  to  the  property's 
acquisition  cost,  replacement  cost,  age, 
major  modifications,  salvage  value,  etc. 
When  the  specific  item  is  not  identified 
or  actual  costs  are  unknown,  use 
reasonable  estimates.  The  contracting 
officer  is  authorized  to  communicate 
directly  with  SAF/ACCS  in  determining 
rental  charges.  Also  assess  rent  for 
pieces  of  support  equipment  which  the 
lessee  may  require  to  support  the  major 
items  of  leased  property.  In  such  cases. 
SAF/ACCS  may  recommend  the  use  of 
the  rates  set  forth  in  the  Use  and 
Charges  clause  in  the  Federal 
Acquisition  Regulation  for  rental 
computation. 

(e)  When  the  lease  activity  being 
pursued  by  the  lessee  is  of  particular 
interest  to  the  USG.  the  contracting 


officer  may  arrange  to  receive  a 
technical  report  from  the  lessee.  The 
value  of  the  report,  as  established  by  the 
contracting  officer,  can  represent  a 
credit  against  rental  charges  otherwise 
due  under  the  lease.  Such  a  credit  must 
not  exceed  the  rental  charges  owed  by 
the  lessee. 

§863.7    No  cost  to  the  USa 

The  lessee  is  responsible  for  all  rent, 
costs  and  charges  relating  to  the  leased 
property  during  the  lease.  Generally,  the 
lessee  may  not  include  any  charges  or 
costs  resulting  from  the  lease  directly  or 
indirectly  in  any  USG  contract  or 
subcontract.  Exceptions  may  be 
approved  for  contracts  for  foreign 
military  sales,  for  independent  research 
and  development  costs,  international  air 
show  costs  and  in  other  limited  cases 
where  specific  USG  contracts  or 
programs  benefit  from  the  lease 
activities  or  when  otherwise  authorized 
by  law. 

§  863.8    Risk  of  loss. 

The  lessee  must  agree  to  assume  the 
risk  of  loss,  damage,  or  destruction  of 
the  leased  property  during  the  period  of 
the  lease.  "This  applies  when  equipment 
or  an  aircraft  is  leased  whether  a  lessee 
or  USAF  operator  or  pilot  is  operating 
the  equipment  or  acting  as  pilot  in 
command.  The  lessee  must  obtain 
insurance  to  cover  the  insurable  value  of 
the  leased  property,  unless  the 
contracting  officer  agrees  that  the  lessee 
may  be  self-insured. 

§  863.9    Indemnificstlon  of  the  USa 

The  lessee  must  agree  to  hold 
harmless  and  indemnify  the  USG.  its 
agents,  employees,  and  offices  from  any 
and  all  loss  and  liability.  The  lessee 
must  obtain  insurance  adequate  to  cover 
all  such  liabilities. 

§  863.10    Maintenance  responsibilities 

The  lessee  must  maintain  the  leased 
property  during  the  lease  period 
according  to  standards  established  by 
the  USG  or  pay  the  cost  of  maintenance 
accomplished  by  the  USG. 

§  863. 1 1    Inspection  responsibilities. 

The  contracting  officer  should  ensure 
appropriate  inspections  are  performed 
by  contract  administration  services 
personnel  or  others  during  lease 
performance  and  by  the  activity 
receiving  the  property  after  lease 
performance  to  determine  whether  the 
lessee  maintained  the  leased  property 
according  to  USAF  standards. 

§863.12    USG  support 

Any  support  provided  the  lessee  by 
the  USG  will  be  on  a  noninterference. 


45780 


Federal  Register  /  Vol.  53.  No.  219  /  Monday.  November  14.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  219  /  Monday.  November  14.  1988  /  Proposed  Rules  457B1 


cost-reimbursable  basis.  This  applies  to 
material,  facilities,  support  aircraft,  and 
crewmembers. 

§S63.13    Tmminatlng  ttw  IMW*  agrMiiMnt 

The  USG  may  terminate  the  lease  at 
any  time  and  at  no  cost.  The  lessee  may 
terminate  the  lease  upon  prior  written 
notice  to  the  contracting  officer  and 
subject  to  its  residual  responsibilities 
under  the  lease  (payment  of  charges, 
return  of  the  leased  property,  etc.).  In 
long-term  leases  it  may  be  appropriate 
to  provide  for  periodic  interruptions  of 
the  lease  so  the  leased  property  can  be 
returned  to  the  USG  to  satisfy  its 
requirements. 

§  863. 1 4    DS AA  and  Stata  Department 
Approval*. 

When  a  lessee  proposes  to 
demonstrate  the  leased  property  to 
representatives  of  foreign  governments 
or  international  organizations  or  to 
participate  in  international 
organizations  or  to  participate  in 
international  air  shows,  the  lessee  must 
secure  DSAA  approval  and  obtain 
export  license  clearance  from  the  State 
Department.  If  the  lessee  knows  the 
details  of  the  proposed  demonstration  or 
evaluation  at  the  time  the  lease  request 
is  submitted,  SAF/AQ  will  obtain  DSAA 
coordination  when  processing  the  lease 
request  to  the  SAF/AQ  for  approval.  If 
these  details  are  unknown  at  the  time  of 
the  lease  request,  then  the  lessee  must 
obtain  DSAA  approval  by  separate 
request  through  HQ  USAF/PRI 
(Directorate  of  International  Programs) 
channels. 

§863.15    ngMs  for  dignttarles. 

The  lessee  must  get  prior  approval  for 
flights  if  one  of  the  authorized  uses  of  a 
leased  aircraft  is  orientation  flights  for 
foreign  nationals  or  dignitiaries, 
including  members  of  Congress  and 
representatives  of  the  US  news  media 
(see  DOD  Regulation  4515.13R). 

§  863. 1 6    Air  show  participation  plan 
clauae. 

Leases  authorizing  participation  in  an 
international  air  show  must  contain  a 
provision  requiring  the  lessee  to  obtain 
prior  USAF  approval  of  its  plans  for 
conducting  flight  operations  and 
providing  adequate  crew  rest.  The 
provision  also  requires  the  lessee  to 
describe  its  demonstration  flight 
profiles.  Leases  for  international  air 
shows  require  compliance  with  Part  862 
of  this  chapter.  The  Air  Show 
^Participation  Plan  clause  is  shown 
below. 

Air  Show  Participatkm  Plan  Clause 

(a)  Prior  to  any  flight  performed  for 
demonstration,  exhibition,  practice,  or 


evaluation  purposes  at  a  scheduled 
international  air  show  as  authorized 
elsewhere  in  this  lease,  the  Lessee  shall 
obtain  the  approval  of  the  Director  of 
Operations  and  Readiness.  Headquarters. 
USAF  (AF/XOO),  for  an  Air  Show 
Participation  Plan  covering  the  following: 

(1)  Detailed  schedule  of  planned  use  of  the 
leased  aircraft. 

(2]  The  name  (or  names)  and  qualifications 
of  the  pilot  (or  pilots]  who  are  scheduled  to 
fly  the  aircraft  in  practice,  deployment  or 
redeployment,  and  air  show  flights. 

(3)  Specific  information  on  the 
qualifications  of  other  crewmembers  who 
may  be  needed. 

(4)  The  names,  qualifications,  and  exact 
duties  of  contractor  supervisory  personnel 
who  may  take  part  in  any  way  in  the 
management  and  control  of  the  USAF  aircraft 
while  it  is  leased. 

(5)  The  intended  flight  profiles  planned  for 
(i)  Favorable  weather  conditions  (specify 

favorable  weather  conditions  for  subject 
aircraft). 

(ii)  Weather  conditions  less  than  favorable 
but  above  the  air  show  minimums.  AFRs  65- 
16  and  60-ia  and  the  aircraft  handbook 
(Technical  Order)  limitations. 

(iii)  Alternate  modified  profiles  for  both 
weather  conditions  that  would  be  flown  if  air 
show  authorities  limit  flight  time  due  to 
scheduling  problems. 

(6)  Provisions  for  ensuring  adequate 
preflight  crew  rest  for  the  pilot  (or  pilots)  and 
other  crewmembers.  This  must  include  the 
way  in  which  the  flightcrews  (pilots)  will  be 
isolated  from  potential  marketing  or  other 
pressures  that  may  be  expected  in  the 
international  air  show  environment. 

(7)  Specific  schedule  and  attendees  at 
preflight  planning,  prefiighl  briefings,  and 
postflight  debriefings. 

(8)  Provisions  for  providing  a  visual  record 
of  all  practice  flights  and  air  show 
demonstrations  (16mm  film  or  three-fourths 
inch  video  tape). 

(9)  Provisions  for  providing  maximum  flight 
data  recorder  coverage  (if  subject  aircraft  is 
normally  flight  data  recorder  equipped)  of  all 
practice  flights  and  air  show  flight 
demonstrations. 

(10)  Provisions  for  ensuring  the  pilot  who 
flies  the  aircraft  wears  suitable  flight  clothing 
for  maneuvers  to  be  performed  (such  as.  anti- 
g  suit). 

(11)  The  Air  Show  Participation  Plan  as 
submitted  for  such  required  approval  shall 
specify  each  nonstandard  configuration  of  the 
aircraft  to  be  leased  and  shall  list  each  item 
of  equipment  or  stores  intended  to  be 
incorporated  in  or  used  to  support  the  leased 
aircraft  that  is  not  part  of  the  USAF  standard 
equipment  or  approved  stores  list. 

(b)  Lessee's  initial  proposal  and  any 
revised  proposals  for  such  Air  Show 
Participation  Plan  are  to  be  submitted  to  the 
cognizant  Systems  Program  Office  or  Plant 
Representative  Office  according  to  Part  862  of 
this  chapter. 

(c)  ThiB  provisions  of  such  Air  Show 
Participation  Plan  as  so  approved  shall  be 
complied  with  by  the  Lessee  as  regards  all  air 
show  demonstrations,  exhibition,  and 
evaluation  flights  performed  with  the  leased 
property  during  the  term  of  this  lease,  at  or  in 


the  general  vicinity  of  the  air  show  locations, 
and  shall  also  be  complied  with  regarding  all 
practice  and  pilot  qualification  flights  during 
the  term  of  this  lease  in  preparation  for  such 
demonstratioa  exhibitioa  or  evaluation 
flights. 

(d)  The  Lessee  shall  permit  the  Contract 
Monitor  or  a  delegate,  as  appointed  by  the 
United  States  Government  (USG)  for  this 
lease,  to  monitor  air  show  participation  under 
this  lease,  and  to  have  access  to  the  leased 
aircraft  during  the  entire  period  of  air  show 
participation  and  during  all  periods  of 
practice  or  qualification  for  such  air  show 
participation  as  authorized  under  this  lease, 
together  with  access  to  the  maintenance  and 
staging  areas  used  for  such  participation  or 
practice. 

(e)  The  Contract  Monitor  shall  be 
considered  an  element  of  USAF  support,  the 
costs  of  which  are  charged  to  the  Lessee  as 
lease  support  costs. 

(f)  The  Lessee  shall  submit  to  the 
Contracting  Officer,  within  thirty  days  after 
the  completion  of  such  air  show  participation 
authorized  under  this  lease,  a  lease 
completion  report  outlining  and  explaining 
any  problems  encountered  in  and  during  the 
performance  of  the  lease  as  regards  such 
aircraft  practice  and  participation  flights, 
together  with  recommended  procedures  and 
procedural  changes  to  improve  the  safety  of 
USAF  aircraft  leased  for  air  show 
participation  under  future  leases.  If  no  such 
problems  are  encountered,  a  negative  report 
shall  be  submitted.  The  Lessee  shall  also, 
upon  the  written  request  of  the  Contracting 
Officer,  and  at  no  cost  to  the  USG  under  this 
lease,  provide  the  USG  with  copies 
(duplicate)  of  all  visual  record  and  of  the 
flight  recorder  data  of  all  practice  flights  and 
air  show  demonstrations  as  called  for  in  the 
foregoing  paragraphs. 

(g)  The  Lessee  shall  also  advise  the 
cognizant  System  Program  Director  of  its 
proposed  participation  in  static  displays  or 
flights  demonstrations  at  the  air  show,  and 
shall  ensure  that  appropriate  Lessee 
personnel  are  available,  at  the  time  and  place 
designated  by  the  System  Program  Director, 
to  receive  a  cautionary  prebriefing  on  the 
military  security  requirements  and  other 
sensitive  areas  related  to  the  leased  aircraft 
and  equipment. 

(h)  It  is  mutually  understood  and  agreed 
that  the  sole  purpose  of  this  clause  is  to  give 
the  USG  full  knowledge  of  the  intended  use 
of  the  leased  property  and  an  opportunity  to 
observe  the  Lessee's  compliance  with  its 
proposed  plan.  Lessee  acknowledges  and 
agrees  that  the  USG  makes  no  warranty  that 
the  approved  plan  is  safe  and  that  the  USG 
assumes  no  risk  of  loss  or  liability  to  third 
parties  that  may  arise  despite  the  Lessee's 
adherence  to  the  approved  plan.  This  clause 
creates  no  exceptions  to  the  Lessee's 
obligations  to  assume  risk  of  loss  and  third 
party  liability,  including  obtaining  insurance, 
as  set  out  fully  in  the  clauses  elsewhere  in 
this  lease. 


Subpart  C— Lease  Requests  and 
Evaluation 

§863.17    Raqueat  initiation. 

The  prospective  lessee  initiates  the 
lease  request  and  submits  it  to  the 
appropriate  SPO  or  ALC  responsible  for 
the  items  desired  under  the  lease.  The 
lease  request  must  contain,  as  a 
minimum,  the  following  information: 

(a)  Identification  of  the  property  to  be 
leased  (including  tail  numbers  or  part 
numbers,  if  known). 

(b)  Purpose  of  the  lease. 

(c)  Proposed  start  date  and  duration. 

(d)  Proposed  location(s)  of  the  lease 
activity. 

(e)  Expected  benefits  to  the  lessee. 

(f)  Expected  benefits  to  the  USG. 

(g)  Statement  as  to  nonavailability  of 
suitable  commercial  items. 

(h)  Other  pertinent  facts  (flights  for 
dignitaries,  for  example). 

§863.18    SPO  or  ALC. 

When  the  SPO  or  ALC  receives  a 
request  to  lease  USAF  assets,  they 
evaluate  the  request  for  the  benefits  to 
the  USG  and  the  lessee  and  the 
availability  of  the  property  during  the 
proposed  lease  period.  Also,  they 
address  the  appropriateness  of  the 
intended  use  of  the  property  and  any 
limitations  or  reservations  which  should 
be  imposed  on  such  use.  If  the  property 
requested  for  lease  is  assigned  to  an 
operational  command,  the  SPO  or  ALC 
coordinates  with  that  command  then 
sends  the  request  through  contracting 
channels  to  command  headquarters. 

§863.19    HO  AFSC  or  HQ  AFLC. 

Command  headquarters  review  each 
lease  request  and  prepare  a  draft 
Secretarial  D&F.  The  command  then 
forwards  the  lease  package  consisting  of 
the  lease  request,  the  D&F.  and  other 
supporting  data  with  an  endorsement  to 
SAF/AQC  for  approval.  The  command 
forwards  lease  packages  requesting 
participation  in  an  international  air 
show  to  HQ  USAF/XOO  (with  an 
information  copy  to  SAF/AQC). 

Subpart  D— Coordination  and 
Approval  Process 

§863.20    Air  staff  coordination. 

Coordination  requirements  depend  on 
the  intended  use  of  the  leased  items  and 
whether  the  items  are  developmental  or 
operational.  SAF/SQC  coordinates  with 
HQ  USAF/XOO.  PRI.  and  LEY.  as 
necessary.  SAF/AQC  coordinates  with 
HQ  USAF/PRP  on  the  use  of  aerospace 
vehicles  counted  in  the  USAF  inventory. 
If  the  proposed  lease  is  for  participation 


in  an  international  air  show,  follow  Part 
862  of  this  chapter. 

Note.— HQ  USAF/XOO  approves  the 
lessee's  international  air  show  plans, 
including  flight  profiles.  HQ  USAF/PRI 
coordinates  on  requests  involving 
demonstrations  of  leased  property  to 
representatives  of  foreign  governments. 

§  863.21    Secretariat  approval  process. 

Secretariat  coordination  and  approval 
involves  offices  of  diverse 
responsibilities.  SAF/PA  coordinates  on 
air  show  lease  requests.  SAF/ACCS 
reviews  all  requests  and  provides  rental 
charge  guidance  to  the  contracting 
officer.  The  DSAA  approves  all  requests 
involving  potential  sales  to  foreign 
governments  and  organizations.  In  all 
cases  SAF/GC  reviews  lease  requests 
and  D&Fs.  SAF/AQ  final  approval  on  all 
lease  requests. 

§  863.22    Processing  time. 

The  coordination  and  approval 
process  for  a  routine  lease  request 
usually  takes  four  weeks.  Prospective 
lessees  and  the  commands  should  plan 
on  a  minimum  of  four  weeks  for 
approval  of  the  D&F  once  a  lease 
request  reaches  the  SAF/AQC.  Lease 
requests  received  with  insufficient  lead 
time  may  be  returned  without  action. 

Subpart  E— Lease  Negotiation  and 
Administration 

§  863.23    AFSC  lease  negotiation. 

The  AFSC  SPO  responsible  for  an 
item  which  is  approved  for  lease  must 
negotiate  the  lease  according  to  the 
signed  D&F.  The  office  which  negotiates 
a  lease  is  also  responsible  for  amending 
it  and  recommending  renewal,  if 
appropriate.  The  SPO  is  also  responsible 
for  working  with  SAF/ACCS  to 
determine  the  appropriate  lease  charges. 

§  863.24    AFLC  leas*  negotiation. 

WPCC  negotiates  leases  of  equipment 
no  longer  being  acquired  by  AFSC. 
WPCC  also  amends  leases  and 
recommends  renewal,  if  appropriate. 
The  Secretarial  D&F  sets  the  basic  terms 
and  conditions  which  must  be 
incorporated  into  the  lease.  WPCC 
works  with  SAF/ACCS  to  establish  the 
proper  lease  charges. 

§  863.25    Delegation  of  lease 
administration. 

After  negotiaton,  the  SPO  or  WPCC 
delegates  the  lease  to  the  cognizant 
contract  administration  office  for 
administration.  However,  if  the  lease  is 
to  be  performed  overseas,  the 
contracting  officer  may  retain 
administration. 
§  863.26    Lessee  compliance. 

The  contract  administration  activity 


must  make  sure  that  the  lessee  is 
complying  with  all  the  terms  and 
conditions  of  the  lease.  The  lessee  must 
follow  maintenance  requirements, 
obtain  necessary  approval  keep  use 
records  upon  which  rental  charges  may 
be  calculated,  and  pay  rental  and  other 
charges  according  to  the  lease 
agreement. 

§  863.27    Lessee  payments. 

Payments  for  rental  (including 
depreciation  and  interest  on  investment) 
must  be  returned  to  miscellaneous 
receipts  of  the  U.S.  Treasury.  Payments 
for  flying-hour  charges  and 
reimbursement  for  support  or  services 
provided  by  the  USG  may  be  credited  to 
the  appropriation  of  the  activity  to 
which  the  leased  property  is  assigned  or 
which  provided  the  support  or  service.  If 
the  lessee  is  authorized  to  obtain 
material  from  the  supply  system,  it  can 
only  be  provided  on  an  as  available, 
reimbursable  basis.  The  contracting 
officer  provides  instructions  to  the 
lessee  and  appropriate  accounting  and 
finance  office  on  handling  payments. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-26177  Filed  11-10-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  SO 

[Doclcet  No.  88-21257] 

Announcement  of  Development  of 
Regulations  Protecting  Against 
Scientific  Fraud  or  Misconduct 

agency:  Public  Health  Service.  HHS. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  Extension  of  comment 
period. 

SUMINARY:  On  September  19. 1988.  the 
Department  issued  (at  53  FR  36344- 
36347)  an  Advance  Notice  of  Proposed 
Rulemaking  to  elicit  public  comment  on 
a  range  of  policy  options  being 
considered  concerning  possible 
regulatory  action  for  protecting  against 
scientific  mistonduct  The  purpose  of 
this  Notice  is  to  extend  the  pertinent 
comment  period  to  December  19. 1988. 
DATE:  To  assure  consideration, 
comments  must  now  be  received  at  the 
address  indicated  below  by  the  close  of 
business  on  December  19. 1988. 
ADDRESS:  Comments  should  continue  to 
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be  addressed  to:  John  Gallivan,  PHS 
Regulations  Officer.  Room  740  G.  Hubert 
H.  Humphrey  Building.  200 
Independence  Avenue  SW.. 
Washington.  DC  20201.  Comments  will 
be  available  for  review  by  the  public  at 
this  address  from  9  a.m.  to  5  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Mr.  Gallivan,  at  the  address  or 
telephone  number  indicated  above. 

SUPPLEMENTARY  INFORMATION:  The 

Department  published  two  documents  in 
the  September  19. 1988  Federal  Register 
pertaining  to  scientific  misconduct — an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM).  found  on  pages 
36344-36347  of  that  issue,  and  a  Notice 
of  Proposed  Rulemaking  (NPRM).  found 
on  pages  36347-36350.  We  are  hereby 
extending  the  comment  period  on  the 
former  document 

A  60-day  comment  period  was 
established  for  this  ANPRM.  with  the 
deadline  for  receipt  of  comments 
established  as  November  18. 1988.  The 
majority  of  the  responses  received  to 
date,  however,  have  requested  that  this 
period  be  extended  by  60  days.  We  have 
received  several  such  requests  from 
individual  universities,  departments  or 
researchers.  Additionally,  we  have 
received  such  requests  from  the 
Federation  of  American  Societies  for 
Experimental  Biology,  the  American 
Chemical  Society,  the  American  Society 
for  Microbiology,  and  the  Institute  of 
Medicine — professional  organizations 
which  represent  large  numbers  of 
individuals  or  groups  that  could  possibly 
be  affected  by  regulation  action  on 
scientific  misconduct. 

While  we  recognize  that  thoughtful 
formulation  of  commentary  on  the  issues 
and  options  raised  in  the  ANPRM 
cannot  be  effected  quickly,  it  is  also  felt 
that  an  extension  of  another  60  days 
would  unduly  delay  any  subsequent 
rulemaking  process,  especially  in  light  of 
the  60-day  comment  period  already 
established.  However,  because  of  the 
importance  of  receiving  comments  from 
all  parties  that  may  be  affected  by 
further  proposed  regulations  protecting 
against  scientific  misconduct,  it  has 
been  determined  that  it  is  reasonable  to 
extend  the  closing  date  of  the  comment 
period  on  the  ANPRM  for  another  30 
days,  to  December  19. 1988. 

Dale:  November  a  198S. 
(ohn  Gallivan, 
PHS  Regulations  Officer. 
[FR  Doc.  8ft-26224  Filed  11-10-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2200 
[AA-320-89-4212-13] 

Land  Exchange  Regulations 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent  to  propose 

rulemaking.  


summary:  The  Federal  Land  Facilities 
Act  of  August  20. 1988  (Pub.  L  lOO^MW) 
amended  the  Federal  Land  Policy  and 
Management  Act  with  regard  to 
exchanges  so  as  to  require  changes  in 
Department  of  the  Interior  regulations 
and  implementing  instructions 
applicable  to  exchange  and  appraisal 
procedures. 

One  purpose  of  the  Federal  Land 
Exchange  Facilitation  Act  was  to  amend 
the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  and 
other  laws  to  exchange  involving  lands 
managed  by  the  Departments  of  the 
Interior  and  Agriculture  in  order  to 
facilitate  and  expedite  exchanges.  In 
general,  it  directs  the  Bureau  of  Land 
Management  and  the  Forest  Service  to 
develop  more  uniform  rules  and 
regulations  pertaining  the  land 
appraisals  that  reflect  nationally 
recognized  standards,  and  to  establish 
procedures  and  guidelines  for  the 
resolution  of  appraisal  disputes. 
The  Department  of  the  Interior 
requests  suggestions  from  the  public  on 
procedures  for  implementing  the  new 
provisions  of  the  law.  Public  comments 
are  sought  on  the  agreement  to  initiate 
and  exchange,  appraisal  standards, 
adjustment  of  relative  values  for 
compensation  purposes,  the  bargaining 
process,  and  the  defmition  of 
"approximately  equal  value", 
"statement  of  value"  and  "qualified 
appraiser".  The  suggestions  and 
recommendations  submitted  should 
reflect  normal  real  estate  practices,  be 
consistent  with  nationally  recognized 
appraisal  standards,  and  encourage 
accountability  for  expenditure  of  public 
resources.  In  addition,  the 
recommendations  should  be  designed  to 
encourage  and  facilitate  the  land 
exchange  process. 

date:  Comments  should  be  submitted 
by  December  14. 1988.  This  limitation  of 
time  to  comment  is  essential  because 
final  regulations  are  required  to  be 
issued  by  August  20. 1989.  Conunents 
received  or  postmarked  after  December 
14. 1988  may  not  be  considered  in 
developing  the  proposed  rulemaking. 
Comments  should  be  sent  to:  Director 


(140),  Bureau  of  Land  Management, 
Room  5555.  Main  Interior  Building,  1800 
C  Street  NW..  Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.).  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  Cavanaugh.  (202)  343-5441.  or 
David  Hemstreet.  (202)  343-8693. 
SUPPLEMENTARY  INFORMATION:  The 
provisions  of  the  Federal  Land  Exchange 
Facilitation  Act  require  changes  in  the 
exchange  policies  of  the  Bureau  of  Land 
Management.  The  following  is  a  brief 
summary  of  significant  provisions 
applicable  to  exchange  and  appraisal 
procedures. 

Sections  3  and  9  of  that  Act  amend 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  by  adding 
provisions: 

1.  Establishing  timetables  and 
mechanisms  for  the  resolution  of 
disagreements  concerning  the  values  of 
the  properties  involved,  unless 
otherwise  agreed  by  parties  to  the 
exchange; 

2.  Requiring  the  Department  of  the 
Interior  and  the  Department  of 
Agriculture  to  develop  regulations  which 
reflect  nationally  recognized  appraisal 
standards; 

3.  Permitting  the  Secretary  of  the 
Interior  to  adjust  the  relative  values  of 
the  properties  to  be  exchanged  in  order 
to  compensate  a  party  or  parties  to  the 
exchange  for  assuming  costs,  or  other 
responsibilities  or  requirements,  which 
would  ordinarily  be  borne  by  the  other 
party  or  parties; 

4.  Allowing  exchange  of  Federal  lands 
at  approximately  equal  value  when  the 
combined  value  of  the  Federal  lands  is 
$15,000  or  less,  and  when  the 
determination  of  approximately  equal 
value  can  be  made  without  formal 
appraisals  based  on  a  statement  of 
value  prepared  by  a  qualified  appraiser, 
and  approved  by  the  authorized  officer. 

5.  Permitting  waiver  of  cash 
equalization  payments  where  the 
amount  to  be  waived  is  no  more  than  3 
percent  of  the  value  of  the  lands  being 
transferred  out  of  Federal  ownership  or 
$15,000.  whichever  is  less; 

6.  Allowing  temporary  segregation  of 
Federal  lands  under  consideration  for 
exchange  from  appropriations  under  the 
mining  laws  for  a  period  not  to  exceed  5 
years. 

Other  sections  of  the  Federal  Land 
Exchange  Facilitation  Act  provide  for 
land  exchange  funding  authorization,  a 
land  information  study,  and 
authorization  to  revoke,  modify  or 
terminate  part  or  all  of  the  withdrawal 
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in  order  to  complete  an  exchange.  Those 
provisions  will  not  be  addressed  in  the 
rule  to  be  proposed  and  comments  on 
them  are  not  requested. 

The  public  is  requested  to  provide 
information  or  make  suggestions  which 
would  assist  the  Bureau  of  Land 
Management  in  developing  regulations 
implementing  the  Federal  Land  Policy 
and  Management  Act  as  amended  by 
the  Federal  Land  Exchange  Facilitation 
Act.  Specific  comments  should  address 
the  following  new  sections: 

1.  Sections  206(dl  W  and  (2)  of  the 
Federal  Land  Policy  and  Management 
Act  require  an  agreement  to  initiate  an 
exchange.  The  sections  provide  that, 
unless  otherwise  agreed,  arrangements 
for  appraisals  shall  be  made  within  90 
days.  If  the  parties  fail  to  agree  on  value 
within  180  days  of  submission  of  the 
appraisals  for  review,  the  appraisals 
shall  be  submitted  to  arbitration.  The 
Senate  Conmiittee  on  Energy  and 
Natural  Resources,  in  commenting  on 
this  provision,  indicates  that  the  term 
"agreement  to  initiate  an  exchange" 
does  not  imply  that  the  Secretary 
concerned  or  any  other  party  is  bound  to 
complete  the  exchange. 

We  would  appreciate  comments  and 
alternatives  on  how  the  process  should 
be  structured  and  to  what  extent  the 
process  should  be  addressed  in  the 
regulations. 

2.  Section  206(d)(4)  provides  that, 
instead  of  sending  the  appraisal  to  a 
arbitrator,  the  Secretary  cmceroed  and 
other  parties  to  the  exchange  may 
mutually  agree  to  employ  a  process  of 
bargaining  or  some  other  process  to 
determine  the  values  of  the  properties 
involved  in  the  exchange. 

The  public  is  invited  to  comment  on 
the  process  of  bargaining  and  suggest 
possible  alternatives  to  ^cilitate 
Federal  land  exchange  and  protect  the 
public  interest. 

3.  Sections  206(f)  (1)  and  (2)  require 
the  Secretary  of  Interior  to  develop  rules 
pertaining  to  appraisals  of  lands  and 
interests  involved  in  exchanges  which 
refiect  nationally  recognized  appraisal 
standards,  including,  to  the  extent 
appropriate,  the  Uniform  Appraisal 
Standards  for  Federal  Land 
Acquisitions. 

The  public  is  requested  to  provide 
comments,  suggestions,  references,  or 
proposed  language  for  criteria  to  be 
included  in  the  appraisal  standards. 

4.  Section  206(n(2)(B)(ii)  allows  the 
Secretary  of  the  Interior,  upon  mutual 
agreement  of  the  parties,  to  adjust  the 
relative  values  of  the  lands  to  be 
exchanged.  This  would  allow 
compensation  for  various  costs, 
responsibilities,  or  requirements 
assumed  by  one  party  which  are 


ordinarily  paid  by  the  other  party.  Public 
suggestions  are  invited  to  identify 
allowable  deductions. 

Suggestions  and  comments  should 
specifically  address  a  provision  in 
section  206(f)  that  would  allow  an 
adjustment  for  costs,  or  requirements 
associated  with  "curing  deficiencies 
preventing  highest  and  best  use.  and 
other  costs  to  comply  with  laws, 
regulations  and  policies  applicable  to 
exchange  transactions,  or  which  are 
necessary  to  bring  the  Federal  or  non- 
Federal  lands  or  interests  involved  in 
the  exchange  to  their  highest  and  best 
use  for  the  appraisal  and  exchange 
purposes." 

5.  Section  206(h)(1)  of  the  Federal 
Land  Policy  and  Management  Act 
allows  the  Secretary  of  the  Interior  to 
exchange  lands  out  of  Federal 
ownership  without  a  formal  appraisal  if 
the  combined  value  of  the  Federal  lands 
is  not  more  than  $150XXX),  and  the  lands 
exchanged  are  approximately  equal  in 
value.  The  estimated  values  of  the  tracts 
must  be  based  on  a  "statement  of  value 
made  by  a  quali^ed  appraiser  and 
approved  by  an  authorized  officer." 

PubUc  suggestions  are  requested  on 
what  is  "approximately  equal  value", 
what  supporting  appraisal  information 
should  be  included  in  a  statement  of 
value,  and  what  criteria  should  be  used 
for  determining  a  qualified  appraiser. 

Consideration  is  being  given  to 
defining  approximately  equal  value  in 
terms  of  differences  in  relative  values  of 
the  properties  to  be  exchanged.  As  an 
example,  if  the  values  of  the  lands 
exchanged  are  within  10%  of  each  other, 
they  would  be  considered 
approximately  equal  in  value. 

"Statement  of  value"  is  a  new  term  to 
most  professional  appraisers.  The  new 
provision  in  section  206  of  the  Federal 
Land  Policy  and  Management  Act 
allows  something  less  than  a  formal 
appraisal.  This  can  be  interpreted  as 
meaning  that  the  standard  narrative 
reports  are  unnecessary.  We  solicit 
comments  from  the  public  as  to  whether 
or  to  what  degree  statements  of  value 
should  comply  with  nationally 
recognized  minimum  appraisal 
standards. 

The  term  "qualified  appraiser"  is  not 
defined  in  the  Act.  Bureau  of  Land 
Management  Manual  9310— Real 
Property  Appraisal — requires  that  staff 
appraisers  successfully  complete  a 
minimum  of  180  hours  of  training 
sponsored  or  conducted  by  a  nationally 
recognized  professional  appraisal 
organization.  Review  Appraisers  must 
have  completed  200  hours  of  training 
and  have  5  years  of  experience.  In 
addition,  review  and  staff  appraisers 
should  accumulate  a  minimum  of  60 
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hours  of  real  estate  training  every  3 
years,  including  21  hours  sponsored  or 
conducted  by  a  professional  appraisal 
organization.  Public  comments  should 
address  the  adequacy  of  these 
standards  and  identify  appropriate 
requirements  for  contract  appraisers. 
November  5. 1988. 
Jamea  E.  Caaon, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  BS-2B199  Filed  11-10-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  390 

(Docket  No.  R-120] 
RIN  2133-AAfi5 

Capital  Construction  Fund;  Correction 

agency:  Maritime  Administration.  DOT. 
action:  Notice  of  correction  in  NPRM 
preamble. 

summary:  The  Maritime  Administration 
(MARAD)  is  correcting  errors  of 
omission  in  the  preamble  of  this 
rulemaking  action  (NPRM)  which 
appeared  in  the  Federal  Register  on 
October  31, 1988  (53  FR  43907). 
FOR  FURTHER  INFORMATION  CONTACT 

Jean  E.  McKeever.  Chief,  Division  of 
Capital  Assets  Management,  400 
Seventh  Street  SW..  Washington.  DC 
20590  Tel:  (202)  366-1905. 
SUPPLEMENTARY  INFORMATION:  The 
NPRM  published  on  October  31. 1988 
proposed  amendments  to  MARAD's 
Capital  Construction  Fund  (CCF) 
Regulations.  46  CFR  Part  390.  to  conform 
to  provisions  in  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514).  This  NPRM  would 
clarify  the  constraints  on  permissible 
operations  for  qualified  CCF  vessels  and 
would  change  the  financial  reporting 
and  "Buy  American"  requirements, 
respectively.  There  were  two 
inadvertent  omissions  of  words  in  the 
SUPPLEMENTARY  INFORMATION  part  of 
the  NPRM  preamble,  in  the  discussions 
of  "Use  of  CCF  for  Lease  Payments." 
and  "Impermissible  Operations  for 
Qualified  Agreement  Vessels."  The  first 
omission  was  a  number  and  the  second 
was  part  of  one  sentence  and  the 
following  sentence.  Accordingly,  the 
following  corrections  are  made  in  the 
preamble  of  this  document  at  53  FR 
43907: 

1.  On  page  43908,  in  the  second 
paragraph  under  the  heading  "Use  of 
CCF  for  Lease  Payments,"  add  at  the 
end  thereof  after  the  words,  "Statement 
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of  Financial  Accounting  Standards  No." 
the  number  "13." 

2.  Also  on  page  43908,  in  the 
paragraph  under  the  heading, 
"Impermissible  Operations  for  Qualified 
Agreement  Vessels,"  revise  the  first  two 
sentences  to  read  as  follows: 

The  present  regulatory  provisions  at 
46  CFR  390.5,  defining  "qualified 
agreement  vessels,"  do  not  identify  and 
define  or  describe  impermissible 
operations  for  qualified  agreement 
vessels.  In  order  to  ensure  that  the  use 
of  the  CCF  comports  with  the  goals  of 
the  CCF  program  and  with  the  overall 
purposes  and  policies  of  the  Act.  these 
regulations  would  be  amended  to 
specifically  define  and  describe 
"impermissible  operations"  for  qualified 
agreement  vessels. 

Dated:  November  7. 1968. 
lames  E.  Saari. 

Secretary,  Maritime  Administration. 

[FR  Doc.  88-26195  Filed  11-10-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  16 

Injurious  Wildlife:  Mitten  Crabs 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  prohibit  the 
importation  of  any  live  animal  or  viable 
eggs  of  mitten  crabs,  genus  Eriocheir, 
non-indigenous  crustaceans  of  the 
Family  Grapsidae,  into  the  United  States 
by  adding  the  genus  to  the  list  of 
injurious  fish,  moUusks,  and  crustaceans 
in  50  CFR  16.13.  The  best  available 
information  indicates  that  this  action  is 
necessary  to  protect  the  interests  of 
agriculture,  human  health  and  safety, 
and  existing  fish  and  wildlife  resources 
from  potential  adverse  effects  that  could 
result  from  purposeful  or  accidental 
introduction  and  subsequent 
establishment  of  naturally  reproducing 
mitten  crab  populations  into  ecosystems 
of  the  United  States.  If  added  to  the  list, 
live  mitten  crabs  or  viable  eggs  could 
only  be  imported  by  permit  for  scientific, 
medical,  educational,  or  zoological 
purposes,  or  without  a  permit  by  Federal 
agencies  solely  for  their  own  use: 
permits  would  also  be  required  for  the 
interstate  transportation  of  live  mitten 
crabs  or  viable  eggs  currently  held  in  the 
United  States  for  scientific,  medical, 
educational,  or  zoological  purposes. 
However,  the  proposal  would  prohibit 


interstate  transportation  of  live  mitten 

crabs  or  viable  eggs  currently  held  in  the 

United  States  for  purposes  not  listed 

above. 

DATE:  Public  comments  addressing  this 

proposed  action  must  be  submitted  by 

December  29, 1988. 

ADDRESS:  Comments  should  be 

submitted  to  the  Director,  U.S.  Fish  and 

Wildlife  Service,  Division  of  Fish  and 

Wildlife  Management  Assistance,  18th 

and  C  Streets  NW.,  Washington,  DC 

20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Bumgamer,  Acting  Chief,  Division 
of  Fish  and  Wildlife  Management 
Assistance,  Room  514,  Matomic 
Building.  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior.  Washington, 
DC  20240,  telephone  (202)  632-2202. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  26, 1987,  the  Service 
published  a  "Request  for  Information"  in 
the  Federal  Register  (52  FR  2748) 
announcing  its  intention  to  review 
available  information  on  freshwater 
crabs  of  the  genus  Eriocheir  for  possible 
addition  to  the  list  of  injurious  animals 
within  50  CFR  Part  16.  The  Request 
contained  brief  background  material 
and  it  solicited  biologic,  economic,  or 
other  information  concerning  mitten 
crabs  to  aid  the  Service  in  determining  if 
a  proposed  rule  is  warranted.  Nearly  200 
copies  of  the  request  were  mailed  to  a 
variety  of  government  agencies, 
organizations,  associations,  and 
individuals  considered  possibly  to  have 
knowledge  of  mitten  crabs  or  a  vested 
interest  in  the  outcome  of  the  Service's 
review  process.  The  mailing  included, 
but  was  not  limited  to: 
— All  State  fish  and  game  agencies; 
— Conservation  agencies  of  all 

Canadian  Provinces  and  the  Canadian 

Wildlife  Service; 
— Conservation  agencies  of  Asian  and 

European  countries  where  mitten 

crabs  are  known  to  exist  in  the 

environment; 
— Domestic  and  foreign  conservation 

and  professional  organizations  and 

associations: 
— Federal  agencies; 
— Aquaculture  specialists;  and 
— Business  organizations. 

A  complete  copy  of  the  mailing  list 
can  be  obtained  by  contacting  the 
individual  identified  in  the  section 
above  entitled  FOR  FURTHER 
INFORMATION  CONTACT. 

Information  related  to  this  action  was 
also  obtained  in  telephone 
conversations  with,  but  not  necessarily 
limited  to,  representatives  of  the 
academic  community,  wholesale  food 


industry,  and  Federal  and  State 
governments. 

The  Request  for  Information's  45-daj 
comment  period  ended  on  March  12, 
1987.  Written  comments  were  received 
from  five  respondents  as  follows: 

Government  (State) — 4 
Universities — 1 

Although  all  five  respondents 
indicated  support  for  listing  mitten  crabs 
as  injurious,  only  one  respondent 
provided  information  that,  as  far  as  was 
known,  mitten  crabs  were  not  being 
raised  in  Florida  and  none  had  been 
accidentally  introduced  into  that  State. 
The  other  four  respondents  did  not 
provide  any  information  about  the 
crabs. 

In  addition  to  the  written  responses, 
one  telephone  response  was  received 
expressing  a  desire  to  be  included  in 
any  future  mailings  on  the  subject.  This 
response  was  from  a  State  government 
agency:  no  information  was  provided, 
however,  and  no  indication  of  support  or 
opposition  to  the  Service's  effort  was 
stated. 

In  a  March  17, 1987,  Department  of  the 
Interior  news  release,  the  Service  also 
informed  the  public  that  mitten  crabs 
were  being  considered  for  addition  to 
the  list  of  injurious  wildlife.  No  public 
comments  are  known  to  have  been 
submitted  in  response  to  that  news 
release. 

Service  involvement  with  mitten  crabs 
began  in  1986  when,  in  a  September  16 
letter,  the  California  Department  of  Fish 
and  Game  (Department)  requested  that 
the  Service  prevent  the  importation  of 
mitten  crabs  (genus  Eriocheir)  into  the 
United  States.  The  Department,  aware 
that  live  Chinese  mitten  crabs  (Eriocheir 
sinensis)  were  being  legally  imported 
from  China  and  sold  as  a  live  food  item 
at  Asian-American  food  markets  in  the 
Los  Angeles  and  San  Francisco  Bay 
Areas  for  $10-$15  per  pound,  was 
concerned  that  people  might  release  live 
crabs  into  public  or  private  waters  as, 
for  example,  part  of  religious  ceremonies 
or  for  other  unspecified  reasons.  Such 
releases,  the  Department  stated,  were 
increasing  in  occurrence  in  the  State's 
waters.  Believing  a  threat  to  the  State 
existed,  the  Department  itself  on  June 
12, 1986,  initiated  actions  to  prevent  the 
importation,  transportation,  and 
possession  of  the  genus  Eriocheir  in 
California  by  proposing  to  place  it  on 
that  State's  "List  of  Prohibited  Species," 
and  effort  that  resulted  in  the  addition  of 
the  genus  to  that  list  in  early  1987.  The 
Department  feared  that  importation 
could  ultimately  lead  to  the  introduction 
and  subsequent  establishment  of  a 
reproducing  population  in  the  State's 


natural  ecosystem  with  concomitant 
adverse  residts  to  agriculture,  aquatic 
resources,  and  human  health. 

The  Department's  1987  action  to 
prohibit  importations  into  California  has 
no  effect  on  prohibiting  importations 
throughout  the  rest  of  5ie  United  States. 
If  importations  are  not  prohibited 
nationwide,  mitten  crabs  could 
ultimately  establish  wild  populations  in 
other  geographical  areas  where 
appropriate  environmental  conditions 
exist. 

The  Department's  September  16, 1986, 
letter  requested  that  the  Service 
examine  the  genus  Eriocheir  for 
possible  prohibition  of  importation 
under  the  Lacey  Act  although  only  the 
Chinese  mitten  crab.  E.  sinensis,  was 
specifically  identified  and  discussed  in 
the  supporting  documents  submitted 
along  with  the  letter.  The  literature 
search  conducted  by  the  Service  in  the 
process  of  developing  this  proposed  rule 
revealed  that  at  least  three  additional 
species  of  mitten  crabs  exist  (Sakai 
1976]  as  follows: 

— E.  japonicus,  found  throughout  Japan 
from  Hokkaido  to  Okinawa,  to 
Vladivostok,  north  and  east  costs  of 
Korea,  Taiwan,  and  Hong  Kong; 
— E.  rectus,  found  on  Taiwan  and 
Mainland  China  to  Macao;  and 
— E.  leptognathus,  distributed  along 
coastal  areas  of  the  Yellow  Sea.  from 
Shanghai  to  various  localities  of 
northern  Mainland  China  to  Korea. 
A  preponderance  of  information 
obtained  in  the  Service's  literature 
search  and  discussions  with  individuals 
of  the  academic  and  scientific 
communities  dealt  vridi  the  species  E. 
sinensis,  a  fact  clearly  reflected  in  this 
proposed  role  and  other  documents 
prepared  for,  and  in  support  at  this 
action.  However,  the  Service  is 
proposing  to  list  as  injurious  the  entire 
genus  Eriocheir  because  of  the 
similarity  of  appearance  of  the  species, 
and  because  all  species  have  siooilar 
habits  and  utilize  similar  habitats 
(Felder  and  Wicksten  pers.  comm.);  it  is 
believed  that  all  foiu"  species  might  have 
the  same  negative  impacts. 

Description  of  the  Proposed  Rnle 

The  regulations  contained  in  50  CFR 
Part  16  implement  the  Lacey  Act  (18 
U.S.C.  42)  as  amended.  Under  the  terms 
of  that  law,  die  Secretary  of  the  Interior 
is  authorized  to  prescribe  by  regulation 
those  nonindigenous  wild  animals,  or 
viable  eggs  thereof,  which  are  deemed 
to  be  injurious  or  potentially  injurious  to 
the  healtii  and  weHare  at  human  beings, 
to  the  interests  of  agriculture,  forestry, 
and  horticulture,  or  the  welfare  and 
survival  of  wildlife  or  wildlife  resources 


of  the  United  States.  If  it  is  determined 
that  mitten  crabs  of  the  genus  Eriocheir 
are  injurious,  or  potentially  injurious, 
then  as  with  all  Usted  injurious  animals, 
their  acquisition,  importation  into,  or 
transportation  between  the  continental 
United  States,  the  District  of  Columbia. 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States  by  any  means 
whatsoever  is  prohibited  except  by 
permit  for  zoological,  educational, 
medical,  or  scientific  purpose,  or  by 
Federal  agencies  without  a  permit  solely 
for  their  own  use  upon  filing  a  written 
declaration  with  the  district  Director  of 
Customs  at  the  port  of  entry.  In  addition, 
no  live  mitten  crab  or  progeny  thereof 
acquired  under  permit  may  be  sold, 
donated,  traded,  loaned,  or  transferred 
to  any  other  person  unless  such  person 
has  a  permit  issued  by  the  Director  of 
the  Service.  TTie  interstate 
transportation  of  any  live  mitten  crabs 
or  viable  eggs  thereof  that  currently  may 
be  held  in  the  United  States  for  purposes 
such  as  aquaculture  propagation  or  for 
human  consumption,  or  for  any  purpose 
not  otherwise  permitted,  would  be 
prohibited. 

Distribution 

The  Chinese  mitten  crab  is  indigenous 
to  the  temperate  zone  in  eastern  Asia. 
including  the  east  coast  of  Mainland 
China  from  Fuchien  Province  in  the 
south,  northward  along  the  coast  of  the 
Yellow  Sea,  and  around  the  west  coast 
of  the  Korean  Peninsula  (Panning  1938). 
Although  the  species  apparently  prefers 
the  coastal  areas  of  China  and  Korea,  it 
is  also  found  upstream  in  river  systems 
at  considerable  distances  from  coastal 
areas.  For  example,  in  the  Yangtse-kiang 
River  it  occurs  more  than  800  miles 
upstream  (Schmitt  1965).  and  in 
Germany's  Elbe  River  they  have  been 
found  more  than  400  miles  from  the 
coast  (Christiansen  1060). 

As  just  alluded  to,  the  Chinese  mitten 
crab  also  occurs,  as  an  introduced 
species,  throughout  the  coastal  areas 
and  many  river  systems  of  temperate 
central  Europe  and  cold-temperate 
northern  Europe  according  to  Panning 
(1938).  He  reported  that  die  first  Chinese 
mitten  crab  was  taken  in  1912  from 
Germany's  Aller  River,  a  tributary  of  the 
Weser  River  with  a  confluence 
approximately  60  miles  from  the  North 
Sea.  and  surmised  that  the  species  was 
first  introduced  into  Europe  between 
1900  and  1910  with  the  release  into 
German  coastal  areas  of  ships'  ballast 
water  containing  larvae  taken  on  board 
in  Chinese  ports.  During  the  next  two 
decades  the  crab  expanded  throughout 
Germany.  By  the  lOSO's  it  had  moved 
westward  into  The  Netherlands, 


Belgium,  and  northern  France  [ibid, 
Wo\H  and  Sandee  1971)  and  eastward 
into  Denmark,  Norway,  Sweden, 
Finland,  and  Poland  [ibid.  Crabda  1973. 
Christiansen  1977).  Ingle  and  Andrews 
(1976)  discussed  the  first  three  isolated 
collections  of  the  crab  in  Great  Britain: 
Chelsea  (London)  in  the  Thames  River 
in  1935;  in  the  Southfields  Reservoir 
near  CasUeford  in  1940;  and  three 
individual  crabs  in  the  Hiames  River 
approximately  20  miles  downstream 
from  London  in  1976.  They  believed  the 
1976  collections  arrived  in  Great  ^tain 
in  the  ballast  water  of  ships  arriving 
from  European  ports,  but  did  "*  *  *  not 
constitute  a  serious  invasion  by  the 
species."  However,  Clark  (1984) 
described  a  number  of  subsequent 
findings  of  the  crab  in  Great  Britain 
including  annual  sightings  from  the 
Humber  and  Ancholme  Rivers 
(approximately  150  miles  north  of 
London)  from  1076  through  1070,  and 
again  in  1984.  Additionally,  Clark 
reported  that  sixteen  more  specimens 
were  collected  from  the  Thames  River 
subsequent  to  the  1976  account  of  Ingle 
and  Andrews.  It  seems  apparent  from 
the  accounts,  therefore,  that  the  species 
commonly  occurs  along  coastal  areas 
and  into  many  river  systems  of  northern 
Europe  from  France  to  Norway:  it  may 
be  established  in  Great  Britain  although 
this  has  not  been  conclusively  stated  in 
available  sources. 

Several  known  collections  of  the  crab 
have  occurred  in  North  America.  Nepszy 
and  Leach  (1973)  reported  the  first 
collection  of  the  species  from  the  Detroit 
River  (between  Lake  St.  Clair  and  Lake 
Erie)  in  1965.  while  three  more 
specimens  were  taken  from  commercial 
gillnets  in  Lake  Erie  in  1973.  ThecMized 
to  have  been  brought  to  North  America. 
as  in  Europe,  in  the  ballast  of  cargo 
ships,  they  offered  the  opinion  that  (p. 
1910): 

*  *  *  (Although]  the  crab  it  unlikely  to 
become  estabUahed  in  Lake  Erie  or  tl>e  Upper 
Great  Laices  (presumably  tiecaoae  of  natural 
and  artiHcial  baniera  that  wo«td  impede 
migratiom  to  salt  water  for  reproductive 
purposes]  accidental  introdaction  to  an 
estuarine  system  might  permit  it  to  ttecome 
established  in  North  America.  The  crab  is  a 
lowland  form  that  needs  not  only  sea  or 
brackish  water  for  its  propagation  but  also 
the  moutfas  of  large  rivers  not  subject  to 
strong  currents  (which  evidently  facilitates 
upstream  migration]  *  *  *  Tiw  nonnal 
habitat  of  the  adults  in  Europe  is  the  bottoms 
and  banks  of  freshwater  riven  and  estuaries: 
individuals  prefer  hard  bottom  and  areas 
covered  widi  submerged  plants.  whi(A  are 
the  main  food  soorce  *  *  *  in  Europe,  it 
bypasses  obstacles  such  as  dams  and 
survives  up  to  38  days  in  wet  meadows  *  *  * 
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A  live  Chinese  mitten  crab  was  taken 
from  a  crab  trap  in  Louisiana's 
Mississippi  River  Delta  in  early  1987 
(Felder  pers.  comm.).  It  is  not  yet  known 
if  this  individual  animal  represents  a 
widespread  infestation  or  an  isolated 
incident;  the  crab's  origin  is  unknown. 

Biology 

Grzimek  (1974)  includes  the  Chinese 
mitten  crab  in  the  Suborder  Brachyura. 
Family  Grapsidae  (rock  crabs).  In 
apparent  recognition  of  the  hair  covering 
the  species'  claws,  it  is  variously 
referred  to  as  the  wool  crab  [ibid], 
Chinese  mitten  crab,  mitten  crab,  and 
hairy-fisted  crab  (Ingle  1980).  The 
species  varies  in  color  from  grayish- 
green  to  dark  brown  with  "*  *  *  the 
carapace  subsquare,  a  little  broader 
than  long  with  lateral  margins  slightly 
curved,  rather  convex  in  longitudinal 
direction,  front  scarcely  deflexed."  (pg. 
96)  (Christiansen  1969).  Nepszy  and 
Leach  (1973)  stated  that  the  four  crabs 
taken  in  Lake  Erie  and  the  Detroit  River 
had  carapace  lengths  of  57  to  64  mm. 
and  carapace  widths  of  65  to  74  mm. 
Their  weights  ranged  from  124  to  201 
grams. 

Panning  (1938)  discussed  reproduction 
by  the  species  as  follows  (pp.  365-366): 

The  mitten  crab  is,  during  its  whole  life, 
practically  a  fresh-water  animal  and  is  found 
hundreds  of  kilometers  upstream  in  thickly 
infested  rivers.  With  the  development  of  the 
sex  instinct,  the  urge  for  the  sea  also 
awakens  in  them,  and  in  August,  or  after, 
they  leave  their  feeding  grounds,  often 
located  far  inland,  to  move  on  downstream  to 
the  sea.  The  sex  organs  develop  during  this 
migration  and  the  crabs  reach  puberty  on  the 
last  lap  of  the  journey  through  the  usually 
brackish  water  in  the  tidal  regions.  In  the  fall 
they  always  gather  to  breed  in  large  swarms 
in  the  brackish  water  in  the  lower  course  of 
the  rivers  *  *  *. 

The  eggs  are  laid  within  24  hours  after 
mating  and  are  fastened  to  the  small  hairs  on 
the  pleopods  on  the  underside  of  the 
abdomen  with  a  cementlike  substance  which 
hardens  in  salt  water.  This  cementlike 
substance  hardens  only  in  water  that  has  a 
salt  content  of  more  than  2.5  percent, 
according  to  F.  Buhk.  The  females,  burdened 
with  the  weight  of  the  eggs  on  the  pleopods 
under  their  abdomens,  choose  to  stay  on  in 
the  deep  water  outside  the  river  mouths 
through  the  winter.  As  soon  as  it  gets  warm 
in  the  spring  the  tiny  larvae  escape  from  the 
eggs  to  start  to  drift  about  free  *  *  *.  In  all 
probability  the  females  hunt  up  particularly 
brackish  water  for  this  purpose.  In  June  or 
luly,  after  all  the  larvae  have  left  the  eggs, 
both  males  and  females  set  out  for  the  river 
banks  at  the  mouths  of  the  rivers,  where  they 
gradually  perish. 

The  intermittent  stay  in  fresh  water,  and 
these  long  journeys  far  inland  between  birth 
and  death,  which  both  take  place  in  salt 
water,  bring  about  the  peculiar  character  of 
the  life  cycle  of  these  mitten  crabs.  They 


cannot  repeat  these  long  journeys  to 
reproduce  every  year  or  two,  which  other 
crawfishes  do,  because  the  distances  are  too 
great.  Breeding  has,  therefore,  been  put  off  to 
the  last  part  of  their  life  span.  But  under 
normal  circumstances  this  single  breeding 
period  is  compensated  by  an  enormous  egg 
production  *  *  *. 

Whereas  the  eggs  need  pure  salt  water  to 
mature,  the  larvae  leave  the  eggs  in  very 
brackish  water  *  *  *.  These  larvae  probably 

move  gradually  into  less  brackish  water 

•  •  • 

This  migration  from  salt  to  fresh  water  in 
the  larval  stage  and  from  fresh  water  to  salt 
water  as  adults  toward  the  end  of  their  life,  is 

a  distinguishing  habit  of  the  mitten  crab 

•  •  « 

Panning  attributed  the  upstream 
migration  into  waters  beyond  tidal 
influence  to  the  tremendous  number  of 
crabs  and  inadequate  forage.  He 
reported  that  the  species  is  omnivorous; 
it  primarily  eats  vegetable  matter 
although  a  portion  of  its  diet  includes 
"*  *  *  worms,  •  •  •  mussels  and  snails, 
inferior  crustaceans,  water  insects, 
insect  larvae,  and  *  •  *  dead  *  •  • 

organic  [matter) (pg.  371).  He  also 

stated  that  the  crab  consumes  fish 
trapped  in  nets  although  a  study  of  the 
stomach  contents  of  1.000  crabs 
revealed  only  four  or  five  with  fish  in 
them;  it  was  not  determined  whether 
these  remains  were  of  netted,  free- 
swimming,  or  dead  fish. 

Control 

Several  methods  of  controlling  mitten 
crabs  in  Europe  are  described  in 
literature  sources;  apparently,  none  of 
these  methods  are  completely  effective 
in  controlling  their  migratory 
movements  or  geographical  spread.  It  is 
doubtful  that  these  methods  would  be 
any  more  practical  or  effective  in  the 
United  States  than  they  are  in  Europe. 

Panning  (1938)  has  stated  that,  once 
established,  control  of  mitten  crabs  is 
best  effected  just  below  barriers  (e.g.. 
dams)  that  obstruct  their  upstream 
migrations.  As  the  crabs  leave  the  water 
in  efforts  to  bypass  the  barriers,  they  are 
directed  by  means  of  sheet  metal  into 
collection  pits.  He  also  stated  that  crabs 
moving  upstream  and  downstream  were 
collected  at  dams  from  eel  basket  pots. 
In  Germany  during  1936  and  1937.  nearly 
580,000  pounds  and  420,000  pounds, 
respectively,  were  collected  by  these 
methods.  Other  means  of  control  were 
not  considered  by  Panning  to  be 
efficacious.  More  recently,  Halsband 
(1968)  described  the  use  in  Germany  of 
electrical  screens  installed  on  river 
bottoms  to  block  the  movements  of 
crabs  during  migration;  electrical  pulses 
at  a  frequency  of  30-40  per  minute  were 
found  to  disable,  then  kill  the  crabs. 
Schmitt  (1965)  reported  that  efforts  were 


unsuccessful  in  Europe  to  market  the 
large  numbers  of  migrating  crabs 
collected  from  river  systems.  Panning 
(1938)  mentioned  that  crabs  taken  in 
Germany  were  used  to  feed  pigs,  ducks 
and  fish:  these  uses,  however,  were 
unprofitable  and  other  more 
economically  viable,  but  unidentified, 
solutioM  were  being  sought. 

In  mainland  China  where  availability 
fiuctuates.  the  species  is  commercially 
harvested  from  November  through 
February.  Until  their  recent  listing  by 
California  as  a  prohibited  species, 
Chinese  mitten  crabs  were  known  to 
have  been  imported  legally  into  that 
State  and  sold  at  $10-15  per  pound  as  a 
specialty,  live  food  item  at  small  Asian- 
American  food  markets  in  the  San 
Francisco  Bay  and  Los  Angeles  areas. 
Their  appearance  in  food  markets  was 
sporadic  (California  Department  of  Fish 
and  Game  1986).  No  information  is 
currently  available  to  indicate  that  live 
crabs  are  either  imported  for  sale  as  a 
live  food  item  in  Asian-American  food 
markets  in  other  States,  or  produced  in 
aquaculture  in  the  United  States.  Such 
actions,  however,  are  conceivable  in  the 
future  given  the  retail  prices  at  which 
they  recently  sold  in  California. 

Affected  Environment 

The  average  yearly  temperature 
(extending  dowm  to  100  meters)  of  water 
in  the  Yellow  Sea  off  the  coast  of 
mainland  China  and  Korea  is 
approximately  15  to  25  degrees 
centigrade,  while  the  average  yearly 
surface  temperature  in  the  North  and 
Baltic  Seas  in  Northern  Europe  and 
Scandinavia  is  approximately  10  to  15 
degrees  centigrade  (Williams  et  al. 
1968).  According  to  this  source,  these 
same  average  temperatures  exist  along 
most  of  North  America's  coastal  areas, 
from  Nova  Scotia  to  Florida  in  the  East, 
and  from  the  Queen  Charlotte  Islands, 
British  Columbia  to  the  Baja  Peninsula 
in  the  West.  The  average  yearly  surface 
temperature  of  water  in  the  Gulf  of 
Mexico  is  given  as  approximately  25 
degrees  centigrade. 

Additionally  and  as  previously  stated, 
during  the  reproductive  process 
hardening  of  the  substance  that  cements 
the  eggs  to  the  pleopods  occurs  in  water 
with  a  salt  content  greater  than  2.5 
percent  (interpreted  to  mean  25  parts 
per  thousand),  a  factor  that  would  not 
be  likely  to  significantly  restrict 
establishment  and  expansion  of  the 
species  into  estuaries  and  upstream  into 
wide,  slow  moving  river  systems  of  the 
United  States. 


Literature  Cited 

Citations  for  all  references  listed  in 
this  Proposed  Rule  appear  in  the 
Environmental  Assessment,  copies  of 
which  are  available  by  contacting  the 
individual  identified  in  the  section 
above  entitled  FOR  further 
INFORMATION  CONTACT. 

Need  for  the  Proposed  Rule — 
Environmental  Consequences 

The  Service  believes  this  proposal  is 
needed  based  on  currently  available 
evidence  which  suggests  that 
importation  of  live  mitten  crabs  or 
viable  eggs  thereof,  their  release,  and 
subsequent  establishment  of  naturally 
reproducing  populations  in  ecosystems 
of  the  United  States  could  pose  a  real,  or 
potential,  threat  of  undetermined  extent 
to  the  interest  of  agricuture,  human 
health  and  safety,  and  existing  fish  and 
wildlife  resources  as  follows: 

1.  Agriculture — ^by  destruction  of  levee 
systems  and  earth  fill  irrigation  canals 
resulting  from  their  burrowing  behavior. 
The  species  is  known  to  seriously 
undermine  streambanks  and  earthen 
levee  and  irrigation  systems.  According 
to  Chivers  (1986),  it  has  caused  millions 
of  dollars  of  damage  to  dikes  in 
Germany  and  The  Netherlands  as  a 
result  of  its  burrowing  behavior.  Their 
tunnels,  which  may  number  up  to  30  per 
square  meter,  are  believed  to  provide 
protection  from  birds  and  other  crabs 
during  the  moulting  process  (Ingle  1986). 
Extensive  burrowing  activities  over  time 
could  result  in  the  collapse  of  riverbanks 
or  levees  with  significant  impacts  likely 
to  occur  to  the  interests  of  agriculture. 

2.  Human  health  and  safety — by 
serving  as  an  intermediate  host  to  the 
Oriental  lung  fluke  Paragonimus 
westermani.  Human  beings  are  final 
hosts  in  the  life  cycle  of  this  internal 
parasite  that  commonly  occurs 
throughout  the  Orient.  The  Chinese 
mitten  crab  provides  an  essential  link  in 
the  life  cycle  of  the  Oriental  lung  fluke. 
P.  westermani,  by  serving  as  a  second 
intermediate  host  of  the  parasite.  P. 
westermani  is  not  known  to  exist  in  the 
United  States  although  the  closely 
related  lung  fluke  P.  kellicotti  has  been 
found  in  pigs  and  cats  in  South  Carolina. 
Mississippi  and  Louisiana  (Nash  pers. 
comm.).  According  to  Burch  (pers. 
comm.).  freshwater  snails  of  the  Family 
thiaridae  (several  species  of  which  have 
been  introduced  into  Hawaii,  Florida, 
Texas,  and  Arizona)  and  the  closely 
related  Family  Pleuroceridae 
(representatives  of  which  are  native  to 
the  United  States  and  common  in  the 
South)  serve  as  first  intermediate  hosts 
of  the  fluke.  Mannals,  including  humans, 
dogs,  cats,  racoons,  opossums,  and  fox 


could  serve  as  final  hosts.  Comon  in 
Asia.  P.  westermani  is  transmitted  in 
raw  or  undercooked  crab  meat  or  in  the 
crab's  body  fluids.  Schmitt  (1965)  states 
(pg.  184): 

*  *  *  in  countries  where  the  lung  fluke  is 
prevalent  it  is  a  greater  scourge  than  the 
hookworm.  Not  only  does  it  invade  the  lungs, 
producing  a  chronic  cough,  blood  spitting, 
and  an  anemic  condition,  but  it  penetrates 
the  brain  as  well,  giving  rise  to 

*  *  *  afflictions  that  have  been  variously 
diagnosed  as  infantile  paralysis,  cerebral 
hemorrhage,  encephalitis  *  •  * 

P.  westermani  is  also  known  to  move  to 
the  heart  in  severe  infestations  such  as 
when  it  is  imdiagnosed  and,  according 
to  Durio  (pers.  comm.).  both  heart  and 
brain  infestations  can  cause  death. 

3.  Wildlife  resources — by  serving  as  an 
intermediate  host  to  the  Oriental  lung 
fluke  P.  westermani.  As  with  humans,  a 
number  of  wildlife  species  could  become 
infected  with  the  lung  fluke  and  function 
in  the  life  cycle  of  the  parasite  as  final 
hosts. 

4.  Fish  resources — by  providing 
interspecific  competition  to  indigenous 
crustaceans,  mitten  crabs  could  displace 
native  species.  It  has  been  stated  that 
the  species  could  prove  harmful  to 
native  crustaceans  and  other  aquatic 
resources  (Pamell  1986).  presumably  by 
competing  for  available  foood  resources, 
or  as  stated  by  Wicksten  (1986)  by 
introducing  diseases  and  parasites 
(other  than  the  lung  fluke)  for  which 
native  species  would  show  litUe  or  no 
tolerance. 

Information  on  the  impacts  of 
introducing  the  mitten  crab  in  the  United 
States  is  generally  incomplete  and 
imavailable  at  this  time.  Unless  actually 
introduced  and  established  in  the  United 
States,  the  long-term  effects  on 
agriculture,  human  health  and  safety, 
and  existing  fish  and  wildlife  resources 
are  not  known.  Based  on  the  history  of 
other  exotic  introductions  and  the 
ecology  of  the  mitten  crab,  its 
introduction  into  the  United  States 
should  be  avoided.  The  Service  has 
determined  that  addition  of  mitten  crabs 
and  viable  eggs  thereof  to  the  list  of 
injurious  fish,  mollusks.  and  crustaceans 
in  50  CFR  16.13  is  the  only  means 
available  to  achieve  this  result. 

Required  Determinations 

An  assessment  of  the  environmental 
effects  of  this  proposed  rule  has  been 
prepared  and  a  determination  has  been 
made  that  the  proposal  is  not  a  major 
Federal  action  under  the  National 
Environmental  Policy  Act.  It  has  also 
been  determined  that  this  proposal  is 
not  a  major  rule  under  Executive  Order 
12291.  In  addition,  the  best  available 
information  indicates  that  no  live  mitten 


crabs  or  viable  eggs  thereof  are  known 
to  be  imported  for  human  consumption, 
or  propagated  at  aquaculture  facilities, 
and  the  proposed  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act. 
Although  the  prohibitions  imposed  by 
this  Rule  will  not  significantly  affect  the 
human  environment  in  the  United 
States,  the  importation  and  spread  of  the 
mitten  crab,  without  imposing  these 
restrictions,  could  pose  a  potential 
adverse  impact  on  agriculture,  human 
health  and  safety,  and  fish  and  wildlife 
resources.  Since  data  on  the  impacts  of 
this  crab  on  the  resources  of  the  United 
States  are  incomplete  and  unavailable,  a 
rigorous  evaluation  of  impacts  is  not 
possible. 

The  Environmental  Assessment,  the 
Determination  of  Ejects  of  Rule,  and  all 
supporting  docimients  are  available  for 
public  inspection  during  regular 
business  hoiu^  of  7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday,  at  the  Service's 
Division  of  Fish  and  Wildlife 
Management  Assistance,  Room  514, 
1717  H  Street,  NW..  Washington.  D.C. 

information  Collection  Reqirements 

This  proposed  rule  contains  no 
information  collection  requirements  for 
which  Office  of  Management  and  Budget 
approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq). 

Author 

The  author  of  this  proposed  rule  is 
Jeffrey  Lorenz  Horwath,  Wildlife 
Biologist.  Division  of  Fish  and  Wildlife 
Management  Assistance.  U.S.  Fish  and 
Wildlife  Service. 

List  of  Subjects  in  50  CFR  Part  16 

Fish.  Fish  and  Wildlife  Service. 
Imports,  Reporting  and  recordkeeping 
requirements.  Transportation.  Wildlife. 

PART  16— INJURIOUS  WILOUFE 

Accordingly.  50  CFR  Part  16  is 
proposed  to  be  amended  as  described 
below: 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  Lacey  Act.  74  Stat.  754  (18  U.S.C. 
42) 

2.  S  16.13  Paragraph  (a)(1)  is  revised  to 
read  as  follows: 

§  16.13    Importation  of  Ova  or  d«ad  fish, 
mdlusks,  and  crustac«ant,  or  tlMir  aggs. 

(a)(1)  The  importation,  transportation, 
or  acquisition  is  prohibited  of  any: 

(i)  Live  fish  or  viable  eggs  of  the 
family  Clariidae;  and 
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(ii)  Live  crustaceans  or  viable  eggs  of 
mitten  crabs,  genus  Eriocheir  Provided. 
that  the  Director  shall  issue  permits 
authorizing  the  importation, 
transportation,  and  possession  of  such 
live  Tish  or  crustaceans  or  viabls  eggs 
under  the  terms  and  conditions  set  forth 
in  S  16.22. 
•         *         •         *         • 

Dated:  October  25, 1988. 
Susan  Recce, 

Assistant  Secretary.  Fish  and  Wildlife  and 
Parks.  Department  of  the  Interior. 
|FR  Doc.  88-26162  Filed  11-10-88;  8:45  am] 
BIIXINQ  CODE  4310-SS-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Findings  on  Petitions  to 
List  Populations  of  tti«  Western  Snowy 
Plover  and  the  California  Mountain 
Uon 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  findings  on  petitions. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  90-day  petition 
findings  for  two  petitions  to  amend  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants.  Substantial 
information  has  been  presented  that  a 
petition  to  hst  coastal  western  snowy 
plovers  may  be  warranted.  Substantial 
information  has  not  been  presented  that 
listing  a  Santa  Monica  Mountains 
population  of  the  California  mountain 
lion  may  be  warranted. 

dates:  The  findings  announced  in  this 
notice  were  made  in  July  1988. 
Comments  and  information  may  be 
submitted  until  further  notice. 

ADDRESSES:  Information,  comments,  or 
questions  regarding  the  coastal  western 
snowy  plover  petition  may  be  submitted 
to  the  Supervisor,  Fish  and  Wildlife 
Enhancement  Field  Station,  727  N.E. 
24th  Avenue,  Portland.  Oregon  97232. 
Information,  comments,  or  questions 
regarding  the  Santa  Monica  Mountains 
mountain  lion  petition  may  be  submitted 
to  the  Field  Supervisor,  Fish  and 
Wildlife  Enhancement  Field  Station, 
Federal  Building,  24000  Avila  Road. 
Laguna  Niguel,  California  92677.  The 
petitions,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
addresses. 

FOR  FUITTMER  MFORMATION  CONTACT: 

Mr.  Russell  D.  Peterson,  at  the  above 
Portland.  Oregon,  Field  Station  address 
(telephone  503/231-6179  or  FTS  429- 


6179);  Ms.  Nancy  Kaufman,  at  the  above 

Laguna  Niguel  California.  Field  Station 

address  (telephone  714/643-4270  or  FTS 

79ft-4270). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended  in 
1982  (16  U.S.C.  1531  et  seq.),  requires 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species.  The  Service  has 
received  and  made  90-day  findings  on 
the  following  petitions. 

A  petition  from  Dr.  ].  P.  Myers,  Senior 
Vice  President,  National  Audubon 
Society,  was  dated  March  11, 1988,  and 
received  on  March  24, 1988.  It  requested 
that  a  Pacific  coast  population  of  the 
western  snowy  plover,  Charadrius 
alexandrinus  nivosus.  be  added  to  the 
list  of  threatened  species.  The  petitioner 
submitted  information  documenting  the 
decline  of.  current  status  of,  and  threats 
to  coastal  western  snowy  plovers.  The 
number  of  birds  nesting  in  coastal 
Washington,  Oregon,  and  California, 
has  declined  by  about  50  percent  in  the 
past  two  decades  despite  protective 
efforts  by  the  affected  States.  Primary 
factors  have  been  habitat  loss  and 
alteration  from  recreation,  coastal 
developments,  and  introduction  of 
European  beach  grass.  Nest 
abandonment  and  predation  have  also 
been  significant.  Questions  pertaining  to 
the  significance  of  interchange  between 
coastal  and  interior  stocks  of  the 
subspecies  and  demarcation  of  the 
subspecies  itself  remain  to  be  answered. 
Nonetheless,  the  Service  found  that  the 
petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 
Formal  review  of  the  status  of  the  entire 
subspecies  Charadrius  alexandrinus 
nivosus  has  been  in  progress  since  the 
Service's  December  30. 1982  vertebrate 
notice  of  review  (47  FR  58454). 

A  petition  from  Mr.  Sean  Manion,  on 
behalf  of  the  Topanga-Las  Virgenes 
Resource  Conservation  District  of 
California,  was  dated  April  12, 1988.  and 
received  on  April  25. 1988.  The 
petitioner  requested  that  a  Santa 
Monica  Mountains  population  of  the 


California  mountain  lion  [Felis  concolor 
califomica]  be  added  to  the  list  of 
endangered  species.  After  review  of  the 
petition  and  supporting  documentation, 
the  Fish  and  Wildlife  Service  finds  that 
the  petition  does  not  present  substantial 
information  that  the  requested  action 
may  be  warranted. 

The  range  of  the  California  mountain 
lion  encompasses  most  of  California, 
southern  Oregon,  western  Nevada,  and 
southern  Baja  California.  Mexico.  The 
lion  is  distributed  throughout  the 
majority  of  its  historic  range  and  the 
population  appears  to  be  stable  or 
increasing.  Although  the  petition 
presents  information  suggesting 
deterioration  of  the  lions'  habitat  in  the 
Santa  Monica  mountains,  there  is 
insufficient  evidence  that  would  support 
a  determination  that  these  animals 
constitute  a  completely  isolated 
subpopulation  or  that  the  status  of  the 
species,  as  a  whole,  is  declining  over  all 
or  a  significant  portion  of  its  range. 

Author 

This  notice  was  prepared  by  Ms. 
Jackie  Campbell,  U.S.  Fish  and  Wildlife 
Service,  500  N.E.  Multnomah  Street. 
Suite  1692.  Portland,  Oregon  97232  (503/ 
231-6150  or  FTS  429-6150). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended:  Pub.  L.  93-205,  87  Stat.  884; 
Pub.  L.  94-359,  90  Stat.  911:  Pub.  L  95- 
632,  92  Stat.  3751;  Pub.  L  96-159,  93  Stat. 
1225;  Pub.  L  97-304.  96  Stat.  1411  (16 
U.S.C.  1531  et  seq.);  Pub.  L.  99-625. 100 
Stat.  3500  (1986).  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  October  26. 1988. 
Susan  Recce 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 
(FR  Doc.  88-26188  Filed  11-10-88:  8:45  am) 

BILLING  CODE  4310-S6-M 


50  CFR  Part  18 

■Marine  IMammais;  Native  Exemptions 

AGENCY:  Fish  and  Wikllife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereafter  the  Service)  proposes 
to  amend  the  regulations  implementing 
the  Marine  Mammal  Protection  Act  of 
1972  (the  Act).  16  U.S.C.  1361-1407;  50 


CFR  18.  Recent  U.S.  District  Court 
decisions  in  Alaska  have  called  for  a 
thorough  administrative  review  of  the 
taking  of  northern  sea  otters  (Enhydra 
lutris  lutris]  under  the  native 
exemptions  section  of  the  regulations  (50 
CFR  18.23).  The  Service  has  conducted  a 
preliminary  analysis  of  all  available 
information,  including  historical 
evidence,  legislative  history,  and  past 
policy  statements  and  guidelines 
relating  to  the  Alaska  Native  use  of  the 
sea  otter  in  handicrafts  and  clothing. 
Sea  otters  apparently  were  not  being 
taken  for  such  purposes  when  Congress 
passed  the  Act,  nor  had  they  been  taken 
legally  within  living  memory  by  Alaska 
Natives.  The  clear  intent  of  Congress  in 
passing  the  Act  was  to  preserve  existing 
native  uses  of  marine  mammals  rather 
than  to  promote  expansion  of  Alaskan 
arts  and  crafts  industries  or  the  creation 
of  new  industries.  Therefore,  the  Service 
interprets  the  Act  and  its  existing 
regulations  to  prohibit  the  taking  of  sea 
otters  by  Alaska  Natives  for  use  in 
creating  and  selling  handicrafts  and 
clothing,  and  the  Service  proposes  to 
amend  the  definition  of  "authentic 
native  articles  of  handicrafts  and 
clothing"  to  clearly  state  this 
interpretation.  In  keeping  with  the 
paramount  objective  of  Congress  to 
protect  marine  mammals,  this 
amendment  to  the  regulations  is 
intended  to  supersede  and  inconsistent 
Service  policy  guidelines  and  resolve  the 
existing  controversy  over  the  allowable 
native  uses  of  the  sea  otter.  Alaska 
Natives  would  continue  to  be  permitted 
to  take  this  species  for  subsistence 
purposes. 

DATE:  Comments  must  be  submitted  by 
January  13, 1989. 

ADDRESSES:  Comments  and  materials 
concerning  this  notice  should  be  sent  to 
the  Director.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006.  Washington.  DC 
20038-8006.  Comments  and  materials 
may  be  delivered  to  the  U.S.  Fish  and 
Wildlife  Service,  Division  of  Law 
Enforcement,  Room  300,  Hamilton 
Building,  1375  K  Street  NW., 
Washington,  DC,  between  the  hours  of 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  in  Charge  Thomas  L. 
Striegler  at  the  above  address  [(202) 
343-9242  or  FTS  343-9242). 
SUPPlfMENTARY  INFORMATION: 

Existing  Regulations 

The  Act  provides  for  a  moratorium  on 
the  taking  and  importation  of  marine 
mammals  and  marine  mammal  products, 
including  the  northern  sea  otter 
(Enhydra  lutris  lutris).  However. 


Congress  created  a  limited  exemption 
for  Alaska  Natives.  16  U.S.C.  1371(b) 
provides,  in  relevant  part: 

Except  as  provided  in  section  1379  of  this 
title,  the  provisions  of  this  chapter  shall  not 
apply  with  respect  to  the  talcing  of  any 
marine  mammal  by  any  Indian,  Aleut  or 
Esliimo  who  resides  in  Alaska  and  who 
dwells  on  the  coast  of  the  North  Pacific 
Ocean  or  the  Arctic  Ocean  if  such  talcing — 

(1)  Is  for  subsistence  purposes;  or 

(2)  Is  done  for  the  purposes  of  creating  and 
selling  authentic  native  articles  of  handicrafts 
and  clothing:  Provided,  That  only  authentic 
native  articles  of  handicrafts  and  clothing 
may  be  sold  in  interstate  commerce:  And 
provided  further.  That  any  edible  portion  of 
marine  mammals  may  be  sold  in  native 
villages  and  towns  in  Alaska  or  for  native 
consumption.  For  the  purposes  of  this 
subsection,  the  term  "authentic  native 
articles  of  handicrafts  and  clothing"  means 
items  composed  wholly  or  in  some  significant 
respect  of  natural  materials,  and  which  are 
produced,  decorated,  or  fashioned  in  the 
exercise  of  traditional  native  handicrafts 
without  the  use  of  pantographs,  multiple 
carvers,  or  other  mass  copying  devices. 
Traditional  native  handicrafts  include,  but 
are  not  limited  to  weaving,  carving,  stitching, 
sewing,  lacing,  beading,  drawing,  and 
painting;  and 

(3)  In  each  case,  is  not  accomplished  in  a 
wasteful  manner. 

Pursuant  to  the  authority  granted  in  16 
U.S.C.  1382,  the  Service  promulgated 
regulations  to  implement  the  Act  on 
December  21. 1972  (37  FR  28173)  and 
substantially  amended  on  February  25, 1974 
(39  FR  7262).  50  CFR  18.3  provides,  in 
pertinent  part  that  "Authentic  native  articles 
of  handicrafts  and  clothing"  means  items 
made  by  an  Indian,  Aleut,  or  Eskimo  which 
(a)  were  commonly  produced  on  or  before 
December  21, 1972,  and  (b)  are  composed 
wholly  or  in  some  significant  respect  of 
natural  materials,  and  (c)  are  significantly 
altered  from  their  natural  form  and  which  are 
produced,  decorated,  or  fashioned  in  the 
exercise  of  traditional  native  handicrafts 
without  the  use  of  pantographs,  multiple 
carvers,  or  similar  mass  copying  devices. 
Improved  methods  of  production  utilizing 
modem  implements  such  as  sewing  machines 
or  modem  techniques  at  a  tannery  registered 
pursuant  to  section  18.23(c)  may  be  used  so 
long  as  no  large  scale  mass  production 
industry  results. 

The  native  exemptions  section  of  the 
regulations  (50  CFR  18.23}  provides,  in 
relevant  part  that  except  as  otherwise 
provided  in  Part  403  of  this  Title,  any  Indian, 
Aleut,  or  Eskimo  who  resides  in  Alaska  and 
who  dwells  on  the  coast  of  the  North  Pacific 
Ocean  or  the  Arctic  Ocean  may  take  any 
marine  mammel  without  a  permit,  subject  to 
the  restrictions  contained  in  this  section,  if 
such  taking  is:  (1)  For  subsistence  purposes, 
or  (2)  For  purposes  of  creating  and  selling 
authentic  native  articles  of  handicraft  and 
clothing,  and  (3)  In  each  case,  not 
accomplished  in  a  wasteful  manner. 


Historic  Uses 

Since  1741.  the  date  of  the  earliest 
exploitation  of  sea  otter  populations  for 
the  fur  trade,  there  has  been  virtually  no 
use  of  sea  otters  by  Alaska  Natives. 
Native  takings  were  largely  precluded, 
and  in  fact  prohibited  by  the  Russians 
and  later  by  Alaska  statutes  during  the 
18th  and  19th  century  fur  trade.  There  is 
evidence  of  certain  uses  of  sea  otter 
pelts  and  parts  in  Alaska  prior  to  1741. 
However,  Alaska  Natives  have 
apparently  not  commonly  produced  and 
sold  handicrafts  or  clothing  from  sea 
otters  within  living  memory. 

Congressional  Intent 

The  paramount  objective  of  Congress 
in  passing  the  Act  was  the  protection  of 
marine  mammals.  Congress  allowed  the 
taking  of  marine  mammals  by  Alaska 
Natives  to  continue  as  those  practices 
existed  at  the  time  of  the  passage  of  the 
Act,  but  did  not  provide  for  the 
development  of  new  uses  or  the 
expansion  of  taking  by  natives. 
Congress  intended  to  preserve  existing 
native  uses  of  marine  mammals, 
characterized  as  the  maintenance  of 
"cottage  industries",  rather  than  to 
promote  economic  development  or  the 
growth  of  Alaskan  arts  and  crafts 
industries.  The  fact  that  sea  otter 
handicrafts  have  not  been  commonly 
produced  for  more  than  200  years  makes 
if  impossible  to  consider  them  a  part  of 
the  "cottage  industry"  or  status  quo 
Congress  was  exempting  from  the 
provisions  of  the  Act.  The  native 
exemptions  were  passed  with  the 
implicit  understanding  that  the  patterns 
of  native  taking  and  use  of  marine 
mammals  would  remain  as  they  were  in 
1972.  at  the  time  of  passage  of  the  Act. 
For  the  sea  otter,  this  would  allow 
essentially  no  take  by  Alaska  Natives 
for  the  commercialization  of  handicrafts 
and  clothing.  In  the  words  of  United 
States  District  Judge  Holland,  ruling  the 
Maria  Rena  Katelnikoff  v.  U.S. 
Department  of  the  Interior,  et  al.,  A85- 
336  Civ.  (D.C.  Alaska;  July  21, 1986): 

*  *  *  it  is  entirely  conceivable  that  the 
regulation  at  issue  could  leave  Alaska 
Natives  with  virtually  no  uses  of  sea  otters 
and  still  be  consistent  with  the  congressional 
intent  to  preserve  traditional  lifestyles  and 
handicrafts. 

In  keeping  with  the  purpose  of 
Congress  in  passing  the  Act,  the  Service 
believes  that  exemptions  from  the 
moratorium  which  permit  limited  taking 
of  marine  mammals  should  be  construed 
narrowly.  By  amending  the  marine 
mammal  regulations  in  50  CFR  18  to 
clarify  their  application  to  the  sea  otter, 
the  Serivce  will  comply  with 


45790 


Federal  Register  /  Vol.  53.  No.  219  /  Monday.  November  14.  1988  /  Proposed  Rules 


45791 


congressional  intent  and  supersede  any 
inconsistent  policy  guidelines  and 
rulings,  thereby  resolving  the  existing 
controversy  over  the  allowable  native 
uses  of  this  species. 

Note. — ^The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a  major 
rule  under  Executive  Order  12291  and 
certifies  that  this  proposed  rule  will  not  have 
a  significant  effect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Additionally,  there 
are  no  information  collection  requirements 
contained  in  this  document  that  require 
Office  of  Management  and  Budget  clearance 
under  44  U.S.C.  3501.  Since  there  has  been  no 
lawful,  commercial  use  of  sea  otters  by 
Alaska  Natives  for  more  than  200  years,  there 
will  be  no  economic  impacts  on  the  public 
individual  industries,  or  Federal,  state,  or 
local  governments.  The  only  effect  of  this  rule 
will  be  to  eliminate  the  confusion  and 
controversy  which  have  resulted  from  the 
misinterpretation  of  congressional  intent, 
previous  regulatory  language,  and  policy 
guidelines  regarding  the  allowable  native 
uses  of  the  sea  otter. 

The  Service  has  determined  that  an 
environmental  assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  for  this  action.  Since  the 
proposed  rule  reflects  the  statutory 
language  and  intent  of  Congress  in  the 
Act,  this  docimient  is  considered  an 
amendment  to  an  approved  action 
having  no  potential  for  causing 
substantial  environmental  impact,  and 
thus  qualifies  as  a  categorical  exclusion 
from  National  Environmental  Policy  Act 
requirements  under  516  DM  6,  Appendix 
1,  Section  1.4(A)(1).  The  primary  author 
of  this  document  is  Special  Agent 
Michael  Sutton,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedvu-e,  Alaska,  Imports,  Marine 
mammals.  Transportation. 

Regulation  Promulgation 
PART  18— [AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  Part  18,  Subchapter  B  of 


UMI 


Chapter  I  Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Authority:  Marine  Mammal  Protection  Act 
of  1972,  as  amended  (Pub.  L.  92-522,  88  Stat 
1027;  Pub.  L  97-58.  95  Stat.  979  (16  U.S.C. 
1361-1407)). 

§  18.3    [Amended] 

2.  Section  18.3  is  amended  by  adding 
the  following  sentence  to  the  end  of  the 
definition  of  "Authentic  native  articles 
of  handicrafts  and  clothing":  "Provided 
that,  it  has  been  determined  that  no 
items  created  in  whole  or  in  part  from 
sea  otter  meet  paragraph  (a)  of  this 
definition,  and  therefore  no  such  items 
may  be  sold." 

Dated:  October  17, 1988. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  88-26085  Filed  11-10-88;  8:45  am] 
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This  section  of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of   hearings  and 
investigations,   committee   n!>eetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development;  Availability  of 
Funds;  Southern  University 

agency:  Office  of  International 

Cooperation  and  Development  (OICD), 

USDA. 

ACTION:  Notice  of  intent. 


Activity:  OICD  intends  to  enter  into 
an  agreement  with  Southern  University 
for  the  adaptation  and  introduction  of 
Solar  Box  Cooker  Technology  in  Sierra 
Leone. 

Authority:  Section  1458  of  the 
National  Agricultural  Research. 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  [7  USC  3291),  and  the 
Food  Security  Act  of  1985  (Pub.  L.  99- 
198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1989  (FY1989)  to 
provide  funding  support  to  Southern 
University  to  aid  in  alleviating  two 
related  problems  that  impact  on  the 
nutritional  status  of  poor  and  rural 
people  in  developing  countries;  i.e.,  the 
need  for  fuel-saving  techniques  for 
cooking  food,  and  a  method  to  increase 
available  potable  water  at  the  home/ 
village  level.  Funds  will  be  utilized  for 
adapting  and  developing  solar  box 
cooker  technology  for  cooking  food  and 
water  quality  improvement. 

Assistance  will  be  provided  only  to 
the  University  which  will  utilize  funds  to 
support  purchase  of  equipment,  test 
foods,  and  for  chemical/bacteriological 
analyses. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $7400  will  be  available  in 
FY1989  as  partial  support  for  this 
project. 

Information  on  proposed  Agreement 
#58-319R-9-006  may  be  obtained  from: 


USDA/OICD/Management  Services 
Branch,  Washington,  DC  20250-4300. 

Nancy  |.  Croft, 

Contracting  Officer 

Date:  November  8, 1988. 
[FR  Doc.  88-26190  Filed  11-10-88:  8:45aml 
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Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  88-166] 

National  Animal  Damage  Control 
Advisory  Committee;  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  meeting. 


SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  National  Animal  Damage 
Control  Advisory  Committee. 

Meeting  Places,  Dates,  and  Times: 
The  meeting  will  be  held  at  the  Denver 
Wildlife  Research  Center,  Building  16, 
Federal  Center,  Lackwood,  CO  80228, 
November  28,  from  1:30  p.m.  to  5  p.m. 
The  meeting  will  also  be  held  at  the 
Sheraton  Hotel  and  Conference  Center, 
360  Union  Blvd.,  Lakewood,  CO  80228, 
on  November  29  from  8  a.m.  to  5  p.m.. 
and  November  30  from  8  a.m.  to  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 

Joe  Packham,  Acting  Deputy 
Administrator.  ADC,  APHIS,  USDA, 
Room  1624,  South  Building,  14th  and 
Independence  Avenue  SW.. 
Washington.  DC  20090-6464.  (202)  447- 
2054. 

SUPPl£MENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  advise 
the  Secretary  of  Agriculture  concerning 
policies,  program  issues,  and  research 
needed  to  conduct  the  Animal  Damage 
Control  Program.  Committee  members 
will  discuss  these  matters  during  the 
meeting,  which  will  be  open  to  the 
public.  Members  of  the  public  will  be 
unable  to  participate  in  the  meeting. 
However,  written  statements  concerning 
the  Animal  Damage  Control  Program 
can  be  sent  to  C.  Joe  Packham  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  These 
Statements  may  be  submitted  before  or 
after  the  meeting.  Please  refer  to  Docket 
Number  88-166  when  submitting  your 
comments. 


This  notice  is  given  in  compliance  with  the 
Federal  Advisory  Committee  Act  (Pub.  L  92- 
463). 

Done  in  Washington.  DC  this  8th  day  of 
November.  1988. 
Larry  B.  Stagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  88-26178  Filed  11-10-88;  845  am] 

BILUNC  CODE  3410-34-M 


Farmers  Home  Administration 
Housing  Preservation  Grant  Program 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Notice. 

summary:  The  Farmers  Home 
Administration  (HmHA)  announces  that 
it  is  soliciting  competitive  applications 
under  its  Housing  Preservation  Grant 
((HPG)  program.  FmHA  hereby 
announces  that  it  will  receive 
preapplications  in  December  1, 1988, 
and  for  90  days  thereafter. 

date:  The  closing  date  for  acceptance 
by  FmHA  of  preapplications  is  February 
28, 1989.  Preapplications  must  be 
received  by  or  postmarked  on  or  before 
this  date. 

ADDRESSES:  Submit  preapplications  to 
FmHA  field  offices:  applicants  must 
contact  their  State  FmHA  Office  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT 
Sue  M.  Harris,  Loan  Officer.  Multi- 
Family  Processing  Division,  FmHA. 
USDA.  Room  5337.  South  Agriculture 
Building,  Washington,  DC  20250. 
telephone  (202)  382-1660  (this  is  not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION:  7  CFR 
Part  1944.  Subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  (See  5T  FR 
17443  published  May  13, 1986).  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  State  Office  to 
receive  further  information  and  copies 
of  the  application  package.  Eligible 
entities  for  these  competitively  awarded 
grants  include  State  and  local 
governments,  nonprofit  corporations. 
Federally  recognized  Indian  Tribes,  and 
consortia  of  eligible  entitles. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.433 — Housing  Preservation 
Grants.  This  program  is  subject  to  the 


45792 


Federal  Register  /  Vol.  53.  No.  219  /  Monday,  November  14,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  219  /  Monday.  November  14.  1988  /  Notices 


45793 


provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015.  Subpart  V;  49 
FR  29112.  June  24, 1983).  Applicants  are 
also  referred  to  7  CFR  Part  1944, 
§  1944.674  and  1944,676(d)  and  (e)  for 
specific  guidance  on  these  requirements 
relative  to  the  HPG  program. 

The  funding  instrument  for  the 
Housing  Preservation  Grant  program 
will  be  a  grant  agreement.  The  term  of 
the  grant  can  vary  from  1  to  2  years, 
depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  set,  although, 
based  on  FY  1987  and  FY  1988 
experience,  the  Agency  anticipates  that 
the  average  grant  will  be  between 
$100,000  and  $150,000  for  a  one-year 
proposal.  For  FY  1989.  $19,140,000  is 
available  and  has  been  distributed 
under  a  formula  allocation  to  States 
pursuant  to  7  CFR  Part  1940,  Subpart  L. 
Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Funds. 

Applications  will  be  reviewed  and 
rated  on  the  project  selection  criteria 
contained  in  the  regulations  for  the 
program. 

Decisions  on  funding  will  be  based  on 
the  preapplications  and  notices  of  action 
on  the  preapplications  should  be  made 
within  60  days  of  the  closing  date. 

Date:  November  7, 1988. 
Vance  L  Clark, 
Administrator.  Farmers  Home 
Administration. 
(FR  Doc.  88-26247  Filed  H-10-88:  8:45  am] 

BILLING  COOE  3410-07-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

U.S.  Arms  Control  and  Disarmament 
Agency;  ttie  President's  General 
Advisory  Committee  on  Arms  Control 
and  Disarmament;  Closed  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
Presidential  Committee  meeting: 

Name:  General  Advisory  Committee 
on  Arms  Control  and  Disarmament. 

Date:  December  6, 1988. 

Time:  8:30  a.m. 

Place:  State  Department  Building, 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact:  William  C.  Golbitz, 
Executive  Director,  General  Advisory 
Committee  on  Arms  Control  and 
Disarmament,  Room  5927,  Washington, 
DC  20451.  (202)-647-5178. 

Purpose  of  Advisory  U.S.  Committee: 
To  advise  the  President,  the  Secretary  of 


State,  and  Director  of  the  Arms  Control 
and  Disarmament  Agency  respecting 
matters  affecting  arms  control, 
disarmament,  and  world  peace. 

Agenda:  The  Committee  will  review 
specific  arms  control  and  related  treaty 
issues;  an  Executive  session  will  be 
held. 

Reason  for  Closing:  The  GAC 
members  will  be  reviewing  and 
discussing  matters  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  Close  Meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  by  the  Director  of 
the  Arms  Control  and  the  Disarmament 
Agency  dated  November  4, 1988,  made 
pursuant  to  the  provisions  of  section  10 
(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
William ).  Montgomery, 
Committee  Management  Officer. 
(FR  Doc.  88-26133  Filed  11-10-88;  8:45  am] 

BILLING  CODE  6820-32-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1987  Economic  Censuses  Self- 
Employment  Classification  Form. 

Form  Number:  CB-9924. 
Type  of  Request:  New. 

Burden:  5.833  hours. 

Avg  Hours  per  Response:  14  minutes 
(approximately). 

Number  of  Responses:  25.000. 

Needs  and  Uses:  This  survey  is  part  of 
the  Economic  Censuses  which  are  the 
primary  source  of  facts  about  the 
structure  and  functioning  of  the  Nation's 
economy  and  provide  essential 
information  for  government,  business, 
and  the  general  public.  This  information 
collection  is  needed  to  assure  the 
quality  of  data  for  establishments 
without  payroll. 

Affected  Public:  Businesses  and  other 
for-profit. 

Frequency.  One-time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 


14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommedations  for  the  proposed 
information  collection  should  be  sent  of 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  Novmeber  7, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc.  88-26227  Filed  11-10-88;  8:45  am] 

BILUNG  COOE  3510-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Program  (Wave  III  Voluntary). 

Form  Number:  M37L. 

Type  of  Request:  Extension. 

Burden:  1,200  hours. 

A  vg  Hours  per  Response:  35  minutes. 

Number  of  Responses:  2,058. 

Needs  and  Uses:  The  Current 
Industrial  Reports  program  collects  and 
publishes  7-digit  product  information  on 
over  5,000  manufactured  products  from 
44.000  manufacturing  firms.  Survey 
results  are  available  monthly,  quarterly, 
and  annually.  Other  Government 
agencies  use  the  data  to  analyze  specific 
commodities  and  industries. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Annually/Monthly. 

Respondent's  Obligation:  Monthly — 
Voluntary,  Annual — Mandatory. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208.  New  Executive  Office 
Building.  Washington,  DC  20503. 


Dated:  November  7. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  88-26228  Filed  11-10-^:  8:45  am] 
BILUNG  COOE  3SI0-07-M 


International  Trade  Administration 

(A-484-6011 

Electrolytic  Manganese  Dioxide  From 
Greece;  Preliminary  Determination  of 
Sales  at  Less  Titan  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 


summary:  We  have  preliminarily 
determined  that  certain  electrolytic 
manganese  dioxide  from  Greece  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  electrolytic  manganese 
dioxide  from  Greece.  We  have  notified 
the  International  Trade  Commission  of 
our  determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  electrolytic 
manganese  dioxide  from  Greece  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  January 
23. 1989. 

EFFECTIVE  DATE:  November  14. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro  (202)  377-2923  or  Holly 
Kuga  (202)  377-1130.  Office  of 
Antidumping  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  certain  electrolytic  manganese 
dioxide  ("E\ff)")  from  Greece  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  as  provided 
in  section  733  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673N  (the  Act). 
The  margins  of  sales  at  less  than  fair 
value  are  shown  in  the  "SusiJension  of 
Liqaidation"  section  of  this  notice. 

Case  HfBttny 

Since  the  notice  of  initiation  (53  FR 
24114,  lune  27, 1988),  the  following 
events  have  occurred.  On  July  15. 1988. 
the  International  Trade  Commission 
("ITC")  found  that  there  is  a  reasonable 


indication  that  imports  of  EMD  from 
Greece  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  2097.  July 
1988). 

On  August  18. 1988.  we  presented 
questionnaires  to  counsel  for  Tosoh 
Hellas.  A.l.C.  ("Tosoh  Hellas"),  the  sole 
manufacturer  of  EMD  from  Greece.  On 
September  13. 1988  and  October  3. 1988. 
we  received  the  responses  to  our 
questionnaire  covering  the  period  from 
December  1. 1987  through  May  31. 1988. 

Scope  of  the  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  Schedule  ("HTS").  Until  that  time, 
the  Department  of  Commerce  ("the 
Department")  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HTS 
item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

The  product  covered  by  this 
investigation  is  electrolytic  manganese 
dioxide  from  Greece  currently 
classifiable  under  TSUSA  item  number 
419.4420  and  HTS  item  number 
2820.10.0000. 

EMD  is  manganese  dioxide  (MnOi) 
that  has  been  refined  in  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry  cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  invesligation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  EMD  in 
the  United  States  were  made  a1  less 
than  fair  value,  we  compared  the  United 


States  price  to  the  foreign  market  value 
as  specified  below. 

We  made  comparisons  on  all  sales  of 
the  product  during  the  period  of 
investigation  December  1, 1987  through 
May  31, 1988. 

United  States  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  the  sales  by 
Tosoh  Hellas  to  unrelated  customers  in 
the  United  States,  all  of  which  were 
made  through  a  related  trading 
company.  We  used  purchase  price  as 
the  basis  for  determining  United  States 
price  since  the  following  criteria  were 
met:  (1)  The  merchandise  was  sold  to 
unrelated  purchasers  in  the  U.S.  prior  to 
importation;  (2)  the  merchandise  in 
question  was  shipped  directly:  from  the 
manufacturer  to  the  unrelated  buyer, 
without  being  introduced  into  the 
inventory  of  the  related  selling  agent:  (3) 
this  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  (4)  the 
related  selling  agent  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Purchase  price  was  based  on  the  C.I.F. 
and  F.O.B.  (foreign  port)  price  to 
unrelated  purchasers  in  the  United 
States.  Where  applicable,  we  made 
deductions  for  foreign  inland  freight  and 
insurance,  brokerage  and  handling, 
ocean  freight,  marine  insurance,  export 
licensing  fees,  U.S.  inland  freight,  as 
well  as  additions  for  import  duties, 
import  taxes  and  value-added  taxes  not 
collected  on  exports  of  the  merchandise. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  determined  that  there  were 
sufficient  home  market  sales  of  such  or 
similar  merchandise  by  Tosoh  Hellas  to 
form  the  basis  for  foreign  market  value. 
For  this  reason,  we  have  not  applied  the 
special  rule  for  certain  multinational 
corporations  contained  in  section  773(d) 
of  the  Act  as  requested  by  petitioner. 
Petitioner  alleged  tha<  home  market 
sales  were  made  at  less  than  the  cost  of 
production.  We  compared  the  home 
market  prices  exclusive  of  value-added 
tax  to  the  cost  of  prodnCtion.  which 
included  materials,  fabrication  costs, 
and  selHng,  general,  and  administration 
expenses.  The  Department  used  all 
home  maricet  sales  in  its  comparison 
since  all  sales  were  preliminarily  found 
to  be  made  at  or  abm-e  the  cost  of 
production. 

Home  market  price  was  based  on  the 
delivered  and  "free  on  truck"  price  to 
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unrelated  purchasers  in  the  home 
market.  We  deducted  inland  freight  and 
home  market  packing,  and  added  U.S. 
packing.  We  made  a  circumtance  of  sale 
adjustment  for  differences  in  credit, 
value-added  taxes  and  royalty  expenses 
between  the  two  markets. 

Currency  Conversions 

We  used  the  exchange  rate  described 
in  §  353.56(a)(1)  of  our  regulations.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Determination  of  Critical 
Circumstances 

Petitioner  alleged  that  imports  of  EMD 
from  Greece  present  "critical 
circumstances."  Section  733(e)(1)  of  the 
Act  provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  the  merchandise  which 
is  the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we 
analyzed  recent  U.S.  import  statistics  for 
EMD  from  Greece  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition  to  determine  if 
there  have  been  massive  imports.  We 
also  took  into  consideration  average 
import  levels  and  seasonal  factors. 
Based  on  this  analysis,  we  find  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  imports  of  the  subject 
merchandise  from  Greece  havt,  been 
massive  over  a  relatively  short  period  of 
time.  Therefore,  we  find  that  the 
requirements  of  section  733(e)(1)(B)  are 
met. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  in  the  United 
States  or  elsewhere  of  dumping  of  the 
subject  merchandise  by  Greek 
manufacturers,  producers,  and 


exporters.  However,  it  is  our  standard 
practice  to  infer  knowledge  of  dumping 
under  section  733(e)(l)(A)(ii)  of  the  Act 
if  the  estimated  margins  in  our 
determinations  are  of  such  a  magnitude 
that  "the  importer  should  realize  that 
dumping  exists  with  regard  to  the 
subject  merchandise.  Normally  we 
consider  estimated  margins  of  25 
percent  or  greater  to  be  sufficient  [See, 
e.g..  Final  Antidumping  Duty 
Determination  of  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished.  From  Italy  (52  FR  24198. 
June  29, 1987)].  Since  the  estimated 
margin  for  Tosoh  Hellas  exceeds  25 
percent,  we  find  that  the  requirements  of 
section  733(e)(l)(A)(ii)  are  met  as  well. 
Therefore,  we  preliminarily  determine 
that  critical  circumstances  exist  for 
Tosoh  Hellas. 

Veriflcation 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  EMD  from  Greece  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Because  we  have 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to 
entries  of  the  subject  merchandise  from 
Greece,  [see,  "Critical  Circumstances" 
section  of  this  notice),  we  are  further 
instructing  the  U.S.  Customs  Service  to 
suspend  liquidation  of  such  entries  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  which  is  90  days  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
section  733(e)(2)  of  the  Act. 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  amounts  by 
which  the  foreign  market  values  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 


Manufaclurer/pfOducer/exporler 

Wetghled- 

average 

margin 

percentage 

Tosoh  Hellas 

34.03 

All  others 

34.03 

ITC  Notiflcation 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonpriviledged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  priviledged  and 
confidential  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  consent  of 
the  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injury, 
or  threaten  material  injure  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  we  made  our  preliminary 
affirmative  determination  or  45  days 
after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  §  353.47  of  the 
Department's  regulations,  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Assistant  Secretary  for 
Import  Administration,  United  States 
Department  of  Commerce,  Room  B-099, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230.  After 
requests  for  hearings  are  received,  we 
will  notify  all  interested  parties  of  the 
date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  fifteen  copies  of  the 
business  proprietary  version  and  seven 
copies  of  the  nonproprietary  version  of 
the  prehearing  briefs  must  be  submitted 
to  the  Assistant  Secretary  at  least  seven 
days  prior  to  the  scheduled  date  of  the 
public  hearing.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
All  written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 
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This  determination  is  published  pursuant  to 
section  733(f)  of  the  Act  (19  U.S.C.  1673b(f))- 
)an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  November  7. 198a 

(FR  Doc.  88-26229  Filed  11-10-88;  8.45  am) 

BIUJNO  CODE  3S10-OS-M 


[A-419-8011 

Electrolytic  Manganese  Dioxide  From 
Ireland;  Preliminary  Determination  of 
No  Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice. 


summary:  We  have  preliminarily 
determined  that  certain  electrolytic 
manganese  dioxide  from  Ireland  is  not 
being,  nor  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value  and 
have  notified  the  International  Trade 
Commission  of  our  determination.  The 
respondent  in  this  investigation,  the  sole 
producer  of  electrolytic  manganese 
dioxide  in  Ireland.  Mitsui  Denman 
Ireland,  reported  no  sales  during  the 
period  of  investigation  and  no 
outstanding  offers  pursuant  to  contracts 
entered  into  prior  to  or  during  the  period 
of  investigation.  If  this  investigation 
proceeds  normally,  we  will  make  a  final 
determination  by  January  23. 1989. 
EFFECTIVE  DATE:  November  14. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Anne  D'Alauro  (202)  377-2923  or  Holly 
Kuga  (202)  377-1130.  Office  of 
Antidumping  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  certain  electrolytic  manganese 
dioxide  ("EMD")  from  Ireland  is  not 
being,  nor  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
("the  Act").  The  Department  found  no 
sales  or  outstanding  contractual 
obligations  for  sales  to  the  United  States 
during  the  period  of  investigation  to 
compare  with  foreign  value. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
24116,  June  27, 1988),  the  following 
events  have  occurred.  On  July  15, 1988, 
the  International  Trade  Commission 
("ITC")  found  that  there  is  a  reasonable 


indication  that  imports  of  EMD  from 
Ireland  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  2097.  July 
1988). 

On  August  18. 1988.  we  presented 
questionnaires  to  counsel  for  Mitsui 
Denman  Ireland  ("MDI").  the  sole 
manufacturer  of  EMD  from  Ireland.  On 
August  31, 1988,  we  received  the 
response  to  our  questionnaire  covering 
the  period  December  1, 1987  through 
May  31. 1988,  in  which  MDI  reported 
that  it  had  made  no  sales  or  shipments 
to  the  United  States  within  that  period. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  Schedule  ("HTS").  Until  that  time, 
the  Department  of  Commerce  ("the 
Department")  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HTS 
item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit.  Room  B-099,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

The  product  covered  by  this 
investigation  is  electrolytic  manganese 
dioxide  from  Ireland  currently 
classifiable  under  TSUSA  item  number 
419.4420  and  HTS  item  number 
2820.10.0000. 

EMD  is  manganese  dioxide  (MnOi) 
that  has  been  refined  in  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry  cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  investigation. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  EMD  in 
the  United  States  are  made  at  less  than 
fair  value,  we  would  compare  the  United 
States  price  to  the  foreign  market  value. 
In  the  present  investigation,  we  were 
unable  to  make  this  comparison  due  to 
the  absence  of  U.S.  sales  during  the 
period  of  investigation  ("POI"). 
December  1. 1987  through  May  31. 1988. 
The  petitioner  has  requested  that  the 
Department  extend  the  POI  to  include 
those  sales  made  by  MDI  which 
correspond  to  United  States  entries 
made  in  the  first  half  of  1987.  The 
petitioner  argues  that  this  is  the 
appropriate  response  since  Irish  EMD 
has  been  exported  to  the  United  States 
in  all  of  the  most  recent  years  except  the 
current  one.  a  fact  that  reflects  a  mere 
depression  in  current  sales  activity.  In 
support  of  this  argument,  the  petitioner 
states  that  the  Department  has  utilized 
its  discretion  to  extend  the  period  of 
investigation  in  a  similar  case  of 
"unusually  depressed  sales  activity" 
(see  Certain  Iron  Metal  Castings  from 
India,  46  FR  39869  (1981)).  Furthermore, 
petitioner  argues.  EMD  being  shipped 
from  a  related  producer  in  Japan 
concurrently  involved  in  an  antidumping 
investigation  can  easily  be  sourced  from 
the  Irish  respondent. 

The  Department  has  extended  the 
normal  six-month  POI  where  that  period 
did  not  adequately  reflect  the  sales 
activity  of  the  firms  subject  to  the 
investigation.  For  example,  where  sales 
were  made  pursuant  to  long  term 
contracts,  the  Department  has  extended 
the  period  in  order  to  include  the  date  of 
sale  corresponding  to  shipments  during 
the  period.  See  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom, 
52  FR  32951  (1987).  In  instances  where 
distortions  would  have  resulted  from 
using  a  POI  limited  to  six  months,  as  in 
the  case  of  seasonally-affected  sales,  the 
Department  has  extended  the  period  to 
eliminate  such  distortions.  See  Certain 
Fresh  Cut  Flowers  from  Colombia.  52  FR 
6842  (1987).  The  Department  has  also 
extended  the  period  in  cases  where 
special  order  or  customized  sales  are 
under  investigation  in  order  to 
accommodate  the  unique  circumstances 
involved  in  investigating  this  type  of 
merchandise.  See  Offshore  Platform 
Jackets  and  Piles  from  Japan.  51  FR 
11788  (1986).  In  addition,  as  pointed  out 
by  the  petitioner,  the  Department  has 
extended  the  period  in  cases  where 
sales  activity  was  unusually  depressed 
[Castings  from  India). 

The  facts  as  presented  in  this  case 
indicate  that  there  were  no  U.S.  sales  oi 
related  sales  activity,  such  as  shipments 
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or  outstanding  contractual  obligations, 
made  by  MDI  during  the  POL 
Furthermore,  none  of  the  precedents 
applied  previously,  which  would 
warrant  the  extension  of  the  POI  back 
eleven  month  to  capture  the  last 
commercial  U.S.  sale,  apply  in  this  case. 
In  making  this  decision  the  Department 
is  particularly  influenced  by  the  fact  that 
no  seasonal  or  cyclical  sales  patterns 
exist  with  respect  to  EMD  that  would 
explain  the  absence  of  sales  related 
activity  for  such  an  extended  period  of 
time.  Moreover,  a  depression  in  sales 
related  activity  is  typically  evidenced  by 
a  smaller  volume  of  sales  within  a 
period  as  opposed  to  complete  absence 
from  the  market  for  a  period  of  time 
which  encompassed  annual 
negotiations.  For  these  reasons,  the 
Department  has  determined  that  it  will 
not  extend  the  POI. 

In  a  letter  dated  October  25, 1988,  the 
petitioner  stated  that  in  April  1988, 
representatives  of  MDI's  related  trading 
company,  Mitsui  U.S.,  "offered  to  sell"  a 
U.S.  customer  EMD  produced  by  MDI. 
This  was  documented  by  a  statement  to 
that  effect  by  an  executive  of  the  U.S. 
purchaser.  However,  there  is  no 
evidence  that  MDI's  agent  discussed 
specific  price  or  quantity  terms  at  that 
meeting. 

MDI  reports  that  no  current 
contractual  obligations  remain 
outstanding  for  EMD  of  Irish  origin.  MDI 
further  states  that  Irish  EMD  has  been 
and  remains  disqualified  by  one  major 
U.S.  purchaser  and  unqualified  by 
another  major  U.S.  purchaser; 
qualification  is  a  necessary  requirement 
of  battery  producers  prior  to  sales 
negotiation  and  purchase  of  the  subject 
merchandise.  For  these  reasons,  we 
have  preliminarily  determined  that  no 
bona  fide  offer  exists  which  would 
allow  us  to  compare  a  quoted  U.S.  price 
for  Irish  EMD  to  a  foreign  market  value. 

Negative  Preliminary  Oetennination  of 
Critical  Circumstances 

Petitioner  alleged  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  EMD  from  Ireland.  Section 
733(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  the  merchandise  which 
is  the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value,  and 


(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we 
analyzed  recent  U.S.  import  statistics  for 
EMD  from  Ireland  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Since  there  are 
no  imports  reported  for  either  of  these 
periods,  we  find  no  basis  to  believe  that 
imports  of  the  subject  merchandise  from 
Ireland  have  been  massive  over  a 
relatively  short  period  of  time 
subsequent  to  receipt  of  the  petition. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  we  do  not  need  to 
consider  whether  there  is  a  history  of 
dumping  or  whether  importers  of  this 
product  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value.  Therefore,  we  preliminary 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  EMD 
from  Ireland. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation.  In  particular,  we  will 
carefully  examine  the  question  of 
whether  there  were  in  fact  bona  fide 
offers  for  sale  to  the  United  States 
during  the  POI. 

ITC  Notiflcation 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination,  in  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry  45  days  after  we  make 
our  final  determination,  if  affirmative. 

Public  Comment 

In  accordance  with  S  353.47  of  the 
Department's  regulations,  if  requested, 


we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Assistant  Secretary  for 
Import  Administration,  United  States 
Department  of  Commerce,  Room  B-099. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  After 
requests  for  hearings  are  received,  we 
will  notify  all  interested  parties  of  the 
date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  fifteen  copies  of  the 
business  proprietary  version  and  seven 
copies  of  the  nonproprietary  version  of 
the  prehearing  briefs  must  be  submitted 
to  the  Assistant  Secretary  at  least  seven 
days  prior  to  the  scheduled  date  of  the 
public  hearing.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
All  written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
)an  W.  Mares, 

A  ssistant  Secretary  for  Import 
Administration. 

Date:  November  7, 1988. 
[FR  Doc.  88-26230  Filed  11-10-88;  8:45  am) 

BILLING  COOC  3S10-OS-M 


[A-588-806) 

Electrolytic  Mangansse  Dioxide  From 
Japan;  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  certain  electrolytic 
manganese  dioxide  from  Japan  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  electrolytic  manganese 
dioxide  from  Japan.  We  have  notified 
the  International  Trade  Commission  of 
our  determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  electrolytic 


manganese  dioxide  from  Japan  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  January 
23, 1989. 

EFFECTIVE  DATE:  November  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro  (202)  377-2923  or  Kelly 
Parkhill  (202)  377-1130.  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  certain  electrolytic  manganese 
dioxide  ("EMD")  from  Japan  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673b)  (the  Act). 
The  margins  of  sales  at  less  than  fair 
value  are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation,  (53  FR 
24116.  June  27, 1988),  the  following 
events  have  occurred.  On  July  15, 1988, 
the  International  Trade  Commission 
("ITC")  found  that  there  is  a  reasonable 
indication  that  imports  of  EMD  from 
Japan  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  2097,  July 
1988). 

On  August  18, 1988,  we  presented 
questionnaires  to  Mitsui  Mining  and 
Smelting  Co.,  Ltd.,  ("MMS")  and  Tosoh 
Corporation  ("Tosoh"),  manufacturers  of 
EMD  from  Japan.  On  September  13,  26 
and  October  3, 1988.  we  received  replies 
to  the  questionnai  les. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  Schedule  ("HTS").  Until  that  time, 
the  Department  of  Commerce  ("the 
Department")  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ('TSUSA") 
item  numbers  and  the  appropriate  HTS 
item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 


We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

The  product  covered  by  this 
investigation  is  electrolytic  manganese 
dioxide  from  Japan  currently  classifiable 
under  TSUSA  item  number  419.4420  and 
HTS  item  number  2820.10.0000. 

EMD  is  manganese  dioxide  (Mn02) 
that  has  been  refined  in  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry  cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  EMD  in 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
as  specified  below.  The  period  of 
investigation  is  December  1, 1987 
through  May  31, 1988. 

With  the  exception  of  several  small 
sales  reported  too  late  to  be  included  in 
the  calculations  for  our  preliminary 
determination,  we  made  comparisons  on 
all  sales  of  the  product  made  by  MMS 
and  Tosoh  during  the  period  of 
investigation.  The  late-reported  sales 
will  be  included  in  our  final 
determination. 

United  States  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  all  sales  made  by 
MMS  and  Tosoh.  We  used  purchase 
price  as  the  basis  for  determining  United 
States  price  since  the  merchandise  was 
sold  to  an  unrelated  purchaser  in  Japan 
with  the  knowledge  that  that  purchaser 
would  then  export  the  merchandise  to 
the  United  States. 

Purchase  price  was  based  on  the 
F.O.B.  (foreign  port)  and  ex-godown 
price  to  unrelated  purchasers  in  Japan. 
Where  applicable,  we  made  deductions 
for  foreign  inland  freight,  brokerage  and 
handling,  and  certain  other  movement 
expenses. 


Foreign  Maricet  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  determined  that  there  were 
sufficient  home  market  sales  of  such  or 
similar  merchandise  by  both  MMS  and 
Tosoh  to  form  the  basis  for  foreign 
market  value. 

Home  market  price  was  based  on  the 
delivered  price  to  unrelated  purchasers 
in  the  home  market.  We  deducted  for 
inland  freight,  rebates,  discounts,  and 
home  market  packing.  We  added  U.S. 
packing.  We  made  a  circumstance  of 
sale  adjustment  for  differences  in  credit 
between  the  two  markets. 

Preliminary  Determination  of  Critical 
Circumstances 

Petitioner  alleged  that  imports  of  EMD 
from  Japan  present  "critical 
circumstances."  Section  733(e)(1)  of  the 
Act  provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  the  merchandise  which 
is  the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  ihe  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

For  purposes  of  this  finding,  we 
analyzed  recent  U.S.  import  statistics  for 
EMD  from  Japan  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition  to  determine  if 
there  have  been  massive  imports.  We 
also  took  into  consideration  average 
import  levels  and  seasonal  factors. 
Based  on  this  analysis,  we  find  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  imports  of  the  subject 
merchandise  from  Japan  have  been 
massive  over  a  relatively  short  period  of 
time.  Therefore,  we  find  that  the 
requirements  of  section  733(e)(1)(B)  are 
met. 

The  Department  received  company- 
specific  EMD  import  data  from  Mitsui 
Mining  and  Smelting  on  November  3, 
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1988.  Since  we  received  the  information 
late  and  we  did  not  have  company- 
specific  data  for  the  second  respondent, 
the  Department  will  request  and 
consider  this  information  in  making  our 
final  determination  in  this  case. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  in  the  United 
States  or  elsewhere  of  dumping  of  the 
subject  merchandise  by  Japanese 
manufacturers,  producers,  and 
exporters.  However,  it  is  our  standard 
practice  to  infer  knowledge  of  dumping 
under  section  733(e)(l)(A)(ii)  of  the  Act 
if  the  estimated  margins  in  our 
determinations  are  of  such  a  magnitude 
that  the  importer  should  realize  that 
dumping  exists  with  regard  to  the 
subject  merchandise.  Normally  we 
consider  estimated  margins  of  25 
percent  or  greater  to  be  sufficient  [See, 
e.g..  Final  Antidumping  Duty 
Determination  of  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished,  From  Italy  (52  FR  24198. 
June  29, 1987]].  Since  the  estimated 
margin  for  both  MMS  and  Tosoh  exceed 
25  percent,  we  find  that  the 
requirements  of  section  733(e)(l)(A)(ii) 
are  met  as  well.  Therefore,  we 
preliminarily  determine  that  critical 
circumstcnces  exist  for  both  MMS  and 
Tosoh. 

Verification 

As  provided  in  section  778(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  sections  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  EMD  from  Japan  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Because  we  have  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  entries  of  the 
subject  merchandise  from  Japan,  [see, 
"Critical  Circumstances"  section  of  this 
notice),  we  are  further  instructing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  such  entries  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
733(e)(2)  of  the  Act. 

The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  positing  of 
a  bond  equal  to  the  estimated  amounts 
by  which  the  foreign  market  values  of 
the  merchandise  subject  to  this 


investigation  exceed  the  United  States 
price,  as  shown  below. 

This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manufactufef/producsf /exporter 

Weighted- 
average 
margin 

percentage 

MMS „ 

Tosoh _ 

All  others _ 

7862 
72.02 
73.57 

nrC  Notirication 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  al!  privileged  and  confidcr.tia! 
information  in  our  files,  provided  tne 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  consent  of  the  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry  before  the  later  of  120  days 
after  our  preliminary  affirmative 
determination  or  45  days  after  our  final 
determination,  if  affirmative. 

Public  Comment 

In  accordance  with  {  353.47  of  the 
Department's  regulations,  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Assistant  Secretary  for 
Import  Administration,  United  States 
Department  of  Commerce,  Room  B-099, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230.  After 
requests  for  hearings  are  received,  we 
will  notify  all  interested  parties  of  the 
date,  time,  and  place  of  the  hearing. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number,  (2)  the  number  of  participants: 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  fifteen  copies  of  the 
business  proprietary  version  and  seven 
copies  of  the  nonproprietary  version  of 
the  prehearing  briefs  must  be  submitted 
to  the  Assistant  Secretary  at  least  seven 
days  prior  to  the  scheduled  date  of  the 
public  hearing.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 


All  written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 
This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  Novetnber  7. 1988. 
(FR  Doc.  88-26231  Filed  11-10-88:  8:45  am] 
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President's  Export  Council;  Full 
Council  Meeting;  Open  Meeting 

A  meeting  of  the  President's  Export 
Council  will  be  held  November  28, 1988, 
at  the  Capital  Hilton  Hotel,  16th  &  K 
Streets,  N.W..  Washington,  D.C.  The 
Council's  purpose  is  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade. 

Full  Council  Meeting:  10:00  a.m.-12:30 
p.m..  Federal  Room.  The  Council  will 
issue  and  discuss  its  final  report  for  this 
Presidential  term.  Also,  discussion  of  the 
trade  outlook,  trade  and  export  policy, 
economic  policy  decisions  of  the  future, 
and  other  related  trade  matters. 

A  limited  number  of  seats  are 
available  for  the  Full  Council  meeting. 
For  further  information  or  copies  of  the 
minutes,  contact  Sylvia  Lino  (202)  377- 
1125. 

Date:  November  7. 1988. 

Wendy  H.  Smith. 

Acting  Director.  Office  of  Planning  and 
Coordination. 

|FR  Doc.  88-26232  Filed  11-10-88:  8:4.5  :im) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Appitcations;  Tucson,  AZ 

agency:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $165,000  in  Federal  funds  and 


a  minimum  of  $29,118  in  non-Federal 
contributions  for  the  budget  period  April 
1, 1989  to  March  31. 1990.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Tucson,  Arizona  geographic  service 
area. 

The  I.D.  Number  for  this  project  will 
be  09-10-89004-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms:  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  al  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  quahtative  evaluations 
will  be  conducted  to  determine  if 


funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
C1X>SIN0  date:  The  closing  date  for 
applications  is  December  19. 1988. 
Applications  must  be  postmarked  on  or 
before  December  19. 1988. 
address:  San  Francisco  Regional 
Office,  Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street.  Room  1280,  San 
Francisco,  California  94105.  415/974- 
9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105.  November  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Xavier  Mena.  Regional  Director.  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Xavier  Mena. 

Regional  Director.  San  Francisco  Regional 
Office. 

November  7, 1988. 
[FR  Doc.  88-26163  Filed  11-10-88;  8:45  am) 
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Business  Development  Center 
Applications:  Los  Angeles,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $622,000  in  Federal  funds  and 
a  minimum  of  $109,765  in  non-Federal 
contributions  for  the  budget  period  May 
1, 1989  to  April  30, 1990.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 


kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Los  Angeles.  California  geographic 
service  area. 

The  I.D.  Number  for  this  project  will 
be  09-10-89005-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  tliis  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organziations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  applcation  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 


/ 
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performance,  the  availability  of  funds 
and  Agency  priorities. 

CLOSING  DATE:  The  closing  date  for 
applications  is  January  12, 1989. 
Applications  must  be  postmarked  on  or 
before  January  12. 1989. 

ADDRESS:  San  Francisco  Regional 
Office.  Minority  Business  Development 
Agency.  U.  S.  Department  of  Commerce, 
221  Main  Street.  Room  1280.  San 
Francisco.  California  94105.  415/974- 
9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105.  December  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena.  Regional  Director.  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 

Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

November  7, 1988. 

(PR  Doc.  88-26164  Filed  11-10-68;  8:45am] 

BILLING  COOe  3510-21-M 


[Transmittal  No.  06-10-88001-01;  Project 
t.D.  No.  06-10-88001-01] 

Austin  Minority  Business  Development 
Center  (MBDC) 

Summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  withdrawing  the 
solicitiation  to  operate  a  Minority 
Business  Development  Center  in  Austin, 
Texas.  MBDA  inadvertly  authorized  the 
Federal  Register  to  publish  the 
announcement  which  appeared  in  its 
November  1, 1988  issue  (53  FR  44062). 

Please  Note:  All  applications 
submitted  to  operate  the  Austin  MBDC 
under  the  competitive  solicitation 
published  in  the  Federal  Register  (VOL. 
53,  No.  125,  Wednesday,  June  29, 1988) 
are  being  considered  in  the  competitive 
review  process. 


The  Agency  apologizes  for  any 
inconvenience  our  error  may  have 
caused. 
Bobby  Jefferson, 

Acting/Regional  Director.  Regional  Office. 

Date:  November  7, 1988. 
(FR  Doc.  88-26165  Filed  11-10-88;  8:45  am) 

BILUtMl  COOE  3510-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Taking  of  Marine  Mammals; 
Application  for  Permit 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  (16  U.S.C.  1531- 
1543)  and  the  regulations  governing 
endangered  fish  and  wildlife. 

1.  Applicant:  Dr.  Bernd  Wursig, 
Associate  Professor  and  Mr.  Salvatore 
Cerchio.  Candidate  for  Master  of 
Science,  Moss  Landing  Marine 
Laboratory,  P.O.  Box  450,  Moss  Landing, 
California  95039-0450. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Humpback  whales 
[Megaptera  Novaeangliae]  100. 

4.  Type  of  Take:  Harassment  during 
photographic  activities.  Photographs  will 
be  taken  to  identify  recorded  singers.  By 
comparing  the  photo-ID's  of  each 
recorded  singer  it  can  be  determined  if 
each  recording  represents  a  different 
individual.  The  photographs  will  also  be 
used  to  investigate  the  hypothesis  which 
considers  the  possibility  that  differences 
in  the  songs  between  individuals  may  be 
due  to  the  existence  of  sub-populations 
and  thus  serve  as  a  signature.  All  whale 
song  recordings  will  be  done  from  a 
distance  well  over  100  meters. 

5.  Location  and  Duration  of  Activity: 
East  coast  of  Kauai,  Hawaii  for  a  1-year 
period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
DC.  within  30  days  of  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 


reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy..  Silver  Spring. 
Maryland  20910;  and  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island.  California  90130. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

Date:  November  4. 1988. 
[FR  Doc.  88-26196  Filed  11-10-88;  8:45  am] 

BILLING  COOE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  The  Air  Force 

Privacy  Act  of  1974;  Altered  Systems 
of  Records 

agency:  Department  of  the  Air  Force, 

DOD. 

action:  Notice  of  eight  altered  systems 

of  records,  subject  to  the  privacy  Act  of 

1974,  being  published  for  any  public 

comment. 

summary:  The  Air  Force  is  altering  eight 

existing  systems  of  records  subject  to 

the  Privacy  Act  of  1974,  as  amended  (5 

U.S.C.  552a}. 

DATES:  This  proposed  action  will  be 

effective  without  further  notice 

December  14, 1985,  unless  comments  are 

received  which  would  result  in  a 

contrary  determination. 

ADDRESS:  Send  any  comments  to  Ms. 

Linda  G.  Adams,  SAF/AADAQL  the 

Pentagon,  Washington,  D.C.  20330-1000, 

telephone:  (202)  694-3488,  AUTOVON: 

224-3488. 

SUPPLEMENTARY  INFORMATION:  The  Air 

Force  inventory  of  systems  of  records 

notice,  subject  to  the  Privacy  Act  of 

1974,  have  been  published  in  the  Federal 

Register  as  follows: 

FR  DOC.  85-10237  (50  FR  22332)  May  29,  1985 

(Compilation) 
FR  DOC.  85-14122  (50  FR  24672)  June  12.  1985 
FR  DOC.  8^15062  (50  FR  25737)  June  21. 1985 
FR  DOC.  85-26775  (50  FR  46477)  November  8. 

1985 
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FR  DOC  85-29261  (50  FR  50337)  December 

10.1985 
FR  DOC.  86-2527  (51  FR  4531)  February  5. 

1986 
FR  DOC.  86-4546  (51  FR  7371)  March  3, 1986 
FR  DOC.  86-10044  (51  FR  16735)  May  6. 1986 
FR  DOC.  88-11696  (51  FR  18927)  May  23. 1986 
FR  DOC.  86-25787  (51  FR  41382)  November 

14.1986 
FR  DOC.  86-25788  (51  FR  41402)  November 

14, 1988 
FR  DOC.  86-27635  (51  FR  44332)  December  9, 

1986  -"^ 

FR  DOC.  87-8139  (52  FR  11845)  April  13. 1987 
FR  DOC.  88-14507  (53  FR  24354)  June  28,  1988. 

The  specific  changes  to  the  systems  of 
records  being  altered  are  set  forth 
below,  followed  by  the  system  notices, 
as  amended,  published  in  their  entirety. 

An  altered  system  report,  as  required 
by  5  U.S.C.  552a(o)  of  the  Privacy  Act  of 
1974  was  submitted  on  November  2, 
1988.  to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
OMB:  the  President  of  the  Senate;  and 
the  Speaker  of  the  House  of 
Representatives,  pursuant  to  paragraph 
4b  of  Appendix  I  to  OMB  Circular  No. 
A-130,  "Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals"  dated  December  12, 1985 
(50  FR  52730,  December  24, 1985). 
L.M.  Bynum, 

Alternate  DSD  Federal  Register  Liaison 
Offlcer,  Department  of  Defense. 
November  8. 1988. 

Foil  AF  A 

System  name:  Locator,  Registration 
and  Postal  Directory  Files  (51  FR 
413812),  November  14, 19^. 

Changes: 
•        «        •        •        * 

Categories  of  individuals  cxfvered  by 
the  system:  Delete  the  entire  entry  and 
substitute  with  the  following:  "US 
Armed  Forces  active  duty  military 
personnel;  US  Armed  Forces  Reserve 
and  National  Guard  personnel;  US 
Government  Civilian  employees 
assigned  to  or  on  duty  with  Air  Force 
organizations  and  HQ  USSPACECOM. 
Dependents  may  be  included  at  the 
option  of  the  organization.  Non-US 
Military  personnel  or  civilian 
employees,  at  their  option,  may  be 
included  also:  however,  the  Privacy  Act 
does  not  apply  to  them  and  they  have  no 
appeal  rights." 
.         .        •        •        « 

A  uthority  for  maintenamx  of  the 
system:  In  line  one.  delete  the  number 
...  - .  .  gQj2  *  *  •"  and  substitute  with: 
"  •   *   *  8013  *   *   *" 
•         •         •         •         • 

System  managerfs)  and  address:  In 
Hn«  one,  delete  the  phrase:  -Director  of 
Administration,  Headquarters.  US  Air 
Force  •  •  *"  and  substitute  with  the 


following:  "Director  of  Information 
Management  and  Administration,  Office 
of  the  Administrative  Assistant, 
Secretary  of  the  Air  Force,  *  *  *" 

«        *        *        •        * 

Contesting  record  procedures:  At  end 
of  entry,  add  "*  *  *  and  are  published 
in  Air  Force  Regulation  12-35  (32  CFR 
Part  806b). 


F011  AF  A 

SYSTEM  NAME: 

Oil  AF  A — Locator,  Registration  and 
Postal  Director  Files 

SVSTEM  LOCATION: 

Headquarters  United  States  Air  Force 
and  at  Air  Force  installations,  to  include 
bases,  units,  offices,  and  functions. 
Official  mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  of  the  Air  Force's  systems 
notices.  Headquarters  United  States 
Space  Command  (HQ  USSPACECOM). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

US  Armed  Forces  active  duty  military 
personnel;  US  Armed  Forces  Reserve 
and  National  Guard  personnel;  US 
Government  Civilian  employees 
assigned  to  or  on  duty  with  Air  Force 
organizations  and  HQ  USSPACECOM. 
Dependents  may  be  included  at  the 
option  of  the  organization.  Non-US 
Military  personnel  or  civilian 
employees,  at  their  option,  may  be 
included  also;  however,  the  Privacy  Act 
does  not  apply  to  them  and  they  have  no 
apjieal  rights. 

CATEGORES  OF  RECOBDS  IN  THE  SYSTEM: 

Cards  or  listings  may  contain  the 
individual's  name,  grade,  military 
service  identification  number,  Social 
Security  number,  duty  location,  office 
telephone  number,  residence  address 
and  residence  telephone  number,  and 
similar  tj'pe  personnel  data  determined 
to  be  necessary  by  the  local  authority. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE(S): 

Used  to  locate  or  identify  personnel 
assigned  to,  attached  to.  tenanted  on.  or 
on  temporary  duty  at  the  specific 
installation,  oSRce,  base,  unit,  function, 
and/or  organization  in  response  to 
specific  inquiries  from  authorized  users 
for  the  conduct  of  business.  Portions  of 
the  system  are  used  to  directorize  and 
forward  indi\idual  personnel  mail 
received  by  Air  Force  postal  activities, 
and  for  assignment  of  individual  mail 


boxes.  Files  may  be  used  locally  to 
support  official  and  unofficial  programs 
which  require  minimal  locator 
information  or  membership  or  user 
listings. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  IMCLUOmO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  the  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCCTWMQ,  RET ANMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  records  in  card 
or  form  media  in  visible  file  binders, 
cabinets,  card  files,  or  on  computer  and 
computer  products. 

retrievabiuty: 

Filed  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
reassignment  or  separation,  or  when 
superseded  or  no  longer  needed  for 
reference,  then  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning,  or  by  overwriting  magnetic 
media.  Postal  directory  files  are 
maintained  for  six  months  after 
reassignment,  separation  or  departure 
from  ser\'icing  activity. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director  of  Information  Management 
and  Administration,  Office,  of  the 
Administrative  Assistant,  Secretary  of 
the  Air  Force.  Washington,  DC.  Local 
System  Managers:  Privacy  officer  of  the 
installation,  base,  unit,  organization, 
office  or  function  to  which  the  individual 
is  assigned,  attached,  tenanted  on  or  on 
temporary  duty.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

NOTIFICATION  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  local  System  Manager 
or  custodian  of  the  records,  individual 
must  furnish  full  name  and  die  name  of 
dependents  to  the  Air  Force  installation, 
unit  and  organization,  office,  or  function 
to  which  assigned,  attached,  tenanted 
on  or  on  temporary  duty  at,  including 
the  calendar  years  of  such  service.  The 
individual  may  visit  the  Locator  Office 
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or  Privacy  Officer  at  the  place  of 
assignment.  No  identification  is  required 
to  determine  if  the  system  contains 
records  pertaining  to  a  specific 
individual. 

RECORD  ACCESS  PROCEDURE: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force's  systems 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
local  System  Manager  and  are  published 
in  AFR  12-35  (32  CFR  Part  806b). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces  or  from  individuals  or 
personnel  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEMS: 

None. 
F035  AF  MP  A 

System  name:  Effectiveness/ 
Performance  Reporting  System  (50  PR 
222373),  May  29, 1985. 

Changes: 

•  *         *         *         * 

Categories  of  individuals  covered  by 
the  system:  In  line  one,  after  the  word 
"Officer,"  add  the  following:  "Applies  to 
active  duty/Air  National  Guard/Air 
Force  Reserve  personnel  serving  in 
grades  Warrant  Officer  (W-1)  through 
General  (O-IO)." 

Categories  of  records  in  the  system:  In 
line  three,  after  the  phrase  "*  *  * 
Colonel  Promotion  Recommendation 
Report;  *   *   *"  add  the  following:  "*   *  * 
Air  Force  Brigadier  General  (Selectee) 
Effectiveness  Report;  Air  Force  General 
Officer  Effectiveness  Report;  *  *  *" 

Authority  for  maintenance  of  the 
system:  Delete  first  two  lines  through: 

delegation  by; and 

substitute  with  "10  USC  8013,  Secretary 
of  the  Air  Force:  Powers  and  duties; 
delegation  by;  Air  Force  Regulation  36- 
9,  General  Officer  Evaluation  *  *   *"  At 
the  end  of  entry,  add  "*  *  *  and 
Executive  Order  9397." 

*  *        *        •        • 

Retention  and  disposal:  In  line  27, 
after  the  phrase  "•  •  *  has  been  served" 
add  the  following:  "General  Officer  and 
Brigadier  General  (Selectee) 
Effectiveness  Reports  are  destroyed 
within  30  days  of  retirement  or 
separation." 

System  managerfsj  and  address: 
Delete  the  entire  entry  and  substitute 


with  the  following:  "Deputy  Chief  of 
Staff  Personnel.  Headquarters  United 
Staters  Air  Force,  Washington,  DC 
20330,  the  Assistant  for  General  Officer 
Matters,  Deputy  Chief  of  Staff, 
Personnel,  Headquarters  United  States 
Air  Force,  Washington.  DC  20330,  and 
Chief  of  Air  Force  Reserve, 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330." 
***** 

Contesting  record  procedures:  At  end 
of  entry,  add  "*  *  *  and  are  published 
in  Air  Force  Regulation  12-35  (32  CFR 
Part  806b)." 

Records  source  categories:  At  the  end 
of  entry,  add:  "*  *  *  or  Supplemental 
Evaluation  Sheet." 


F035  AF  MP  A 

SYSTEM  NAME: 

035  AF  MP  A— Effectiveness/ 
Performance  Reporting  System. 

SYSTEM  LOCATION: 

Headquarters,  United  States  Air 
Force,  Washington,  DC  20330;  Air  Force 
Manpower  and  Personnel  Center, 
Randolph  Air  Force  Base,  TX  78150; 
headquarters  of  the  major  commands 
and  separate  operating  agencies; 
consolidated  base  personnel  offices; 
each  State  Adjutant  General  Office; 
Reserve  and  Air  National  Guard  units, 
and  the  Human  Resources  Laboratory, 
Brooks  Air  Force  Base.  TX.  Official 
mailing  addresses  are  in  the  Department 
of  Defense  directory  in  the  appendix  to 
the  Air  Force's  systems  notices. 
National  Personnel  Records  Center. 
Military  Personnel  Records.  9700  Page 
Boulevard,  St.  Louis,  MO  63118. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Military  Personnel  Only.  Officer: 
Applies  to  active  duty/Air  National 
Guard/Air  Force  Reserve  Personnel 
serving  in  grades  Warrant  Officer  (W-1) 
through  General  (O-IO).  Airmen: 
AppUes  to  active  duty  personnel  in 
grades  Airman  Basic  (E-1)  through  Chief 
Master  Sergeant  (E-9),  and  to  Air  Force 
Reserve  personnel  in  grades  Staff 
Sergeant  (E-5)  through  Chief  Master 
Sergeant  {E-9). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Officer  Effectiveness  Report; 
Education/Training  Report;  Lieutenant 
Colonel  Promotion  Recommendation 
Report;  Colonel  P'romotion 
Recommendation  Report;  Air  Force 
Brigadier  General  (Selectee) 
Effectiveness  Report;  Air  Force  General 
Officer  Effectiveness  Report;  Airman 
Performance  Report;  Technical  Sergeant 
(TSGT).  Staff  Sergeant  (SSGT),  and 


Sergeant  (SGT)  Performance  Report; 
Chief  Master  Sergeant  (CMSGT),  Senior 
Master  Sergeant  (SMSGT),  and  Master 
Sergeant  (MSGT)  Performance  Report: 
Description  of  Data  Contained  Therein: 
Name;  Social  Security  Number  (SSN); 
Active  and  Permanent  Grades; 
Speciality  Data;  Organization  Location 
and  Personnel  Accounting  Symbol 
(PAS);  Period  of  Report;  Number  of  Days 
of  Supervision;  Performance  Evaluation 
Scales;  Assessment  of  Potential; 
Comments  Regarding  Ratings. 

AUTHORrnr  for  maintaining  the  system: 

10  USC  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
Air  Force  Regulation  36-9,  General 
Officer  Evaluations;  Air  Force 
Regulation  39-10,  Officer  Evaluations; 
Air  Force  Regulation  39-62,  Volume  I, 
Noncommissioned  Officer  and  Airman 
Performance  Reports;  and  Executive 
Order  9397. 

PURPOSE(S): 

Uses  Include:  Documentation  of 
effectiveness/duty  performance  history; 
promotion  selection;  school  selection; 
assignment  selection;  reduction-in-force; 
control  roster  reenlistment;  separation; 
research  and  statistical  analyses;  other 
appropriate  personnel  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABIUTY: 

Field  by  name  and  SSN. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  per8on(s)  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Copies  of  performance  reports  are 
retained  until  separation  or  retirement. 
At  separation  or  retirement,  data  subject 
is  presented  with  field  and  command 
record  copies  of  his  or  her  reports.  The 
Headquarters  Air  Force  (HAF)  copy  is  a 
permanent  record  that  is  forwarded  to 
the  National  Personnel  Records  Center, 
St.  Louis,  MO.  In  the  event  the  member 
has  a  Reserve  commitment,  the  HAF 


copy  is  sent  to  the  Air  Reserve 
Personnel  Center  (ARPC),  York  Street. 
Denver,  CO.  However,  the  following 
exceptions  apply:  Officers  Field  Record: 
Remove  and  give  to  individual  when 
promoted  to  Colonel,  when  separated  or 
retired.  Destroy  when  voided  by  action 
of  the  Air  Force  (AF)  Board  for 
Correction  of  Military  Records,  forward 
all  copies  of  report  to  Headquarters 
United  States  Air  Force  (HQ  USAF) 
when  directed.  Command  Record:  The 
command  custodian  will  destroy  the 
reports  when  voided  by  action  of  Officer 
Personnel  Records  Review  Board.  When 
voided  by  action  of  the  AF  Board  for 
Correction  of  Military  Records,  forward 
all  copies  of  report  to  HQ  USAF  when 
directed.  HAF  Record:  Remove  reports 
voided  by  action  of  the  Officer 
Personnel  Records  Review  Board  from 
the  selection  folder  and  file  in  the  board 
recorder's  office  until  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.  Remove  reports 
voided  by  action  of  the  AF  Board  for 
Correction  of  Military  Records  from 
selection  folder  and  submit  to  Board's 
Secretariat  with  duplicate  and  triplicate 
copies,  for  custody  and  disposition.  Lt 
Colonel  and  Colonel  Promotion 
Recommendation  Reports  are  temporary 
documents  maintained  only  at  HQ  Air 
Force  level  and  are  destroyed  after  their 
purpose  has  been  served.  General 
Officer  and  Brigadier  General  (Selectee) 
Effectiveness  Reports  are  destroyed 
within  30  days  of  retirement  or 
separation.  Active  duty  airmen:  Grades 
E-3  through  E-6:  On  separation  or 
retirement.  Airman  Performance  Reports 
(APRs)  are  forwarded  to  the  National 
Personnel  Records  Center,  St.  Louis, 
MO.  unless  data  subject  holds  a  reserve 
obligation,  in  which  case  they  are 
forwarded  to  ARPC.  Grades  E-7  through 
E-9:  On  separation  or  retirement, 
original  copies,  those  retained  in  Senior 
NCO  selection  folders  and  those  in  field 
record  closing  before  January  1, 1967, 
are  forwarded  to  the  National  Personnel 
Records  Center  or  to  ARPC  if  data 
subject  holds  a  reserve  obligation. 
Duplicate  copies  closing  Janaury  1, 1967. 
or  later  (field  record)  are  returned  to  the 
member  at  separation  or  retirement. 
Non-EAD  USAFR  airmen:  Air  Force 
Reserve  Forces  Non-Commissioned 
Officers  Performance  Report;  upon 
separation,  retirement  or  assignment  to 
a  non-participating  reserve  status,  they 
are  forwarded  to  ARPC  for  file  in  the 
master  personnel  record  and  disposed  of 
as  a  part  of  that  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  Personnel. 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330.  the  Assistant  for 


General  Officer  Matters.  Deputy  Chief  of 
Staff.  Personnel.  Headquarters  United 
States  Air  Force.  Washington.  DC  20330, 
and  Chief  of  Air  Force  Reserve, 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
Appendix  to  the  Air  Force's  systems 
notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  AFR  12-35  (32  CFR  Part 
806b). 

RECORD  SOURCE  CATEGORIES: 

The  basis  of  the  ratings  is  observed 
on-the-job  or  education/training 
performance  progression  of  the 
individual.  Further,  evaluation  reports 
may  have  as  an  additional  source  of 
information.  Letters  of  Evaluation  or 
Supplemental  Evaluation  Sheet. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  USC  552a(k)(7),  as  applicable. 
For  additional  information,  contact  the 
System  Manager. 

F035  AF  MP  Q 

System  name:  Family  Support  Center 
Case  Files  (51  FR  4531),  February  5. 
1986. 

Changes: 
•         «         *         •        * 

Categories  of  individuals  covered  by 
the  system:  Delete  the  entire  entry  and 
substitute  with  the  following:  "Active 
duty  military  personnel  and  their 
dependents.  Air  Force  Reserve 
personnel,  and  Air  National  Guard 
personnel.  Retired  Air  Force  personnel 
and  Air  Force  civilian  employees  and 
their  dependents  may  also  be  included 
when  records  are  created  which  are 
identical  to  those  on  military  members." 

Categories  of  records  in  the  system: 
Delete  the  entire  entry  and  substitute 
with  the  following:  "File  copies  of 
information,  which  include  but  are  not 
limited  to  demographics,  client 
concerns,  referrals  client  assessments, 
home  and  duty  phone  numbers, 
addresses,  volunteer  records,  and  staff 
member  comments." 


Authority  for  maintaining  the  system: 
In  line  one,  delete  the  number:  '•  *  •  * 

8012  *  *    "  and  substitute  with: 

8013  •  •  •  " 

Purpose(s):  Delete  the  entire  entry  and 
substitute  with  the  following:  "To 
provide  informaton  to  Family  Support 
Center  staff  for  actions  related 
assessment  counseling,  program 
development,  training,  and  referral 
actions." 
***** 

Storage:  Delete  the  entire  entrj'  and 
substitute  with  the  following: 
"Automated,  maintained  on  computer 
and  manual,  maintained  in  paper  files." 

***** 

Safeguards:  In  line  three,  delete  the 
sentence  "Records  are  stored  in  security 
file  containers/cabinets."  and  substitute 
with  "Records  are  stored  on  computer 
disk,  in  locked  cabinets  or  rooms. 
Computers  are  only  accessible  by 
proper  log-on/password  capability." 

Retention  and  disposal:  Delete  the 
entire  entry  and  substitute  with  the 
following:  "Retained  in  office  files  for 
one  year  or  when  no  longer  needed, 
whichever  is  later,  then  destroyed  by 
erasing,  degaussing,  overwriting, 
shredding,  macerating,  burning,  pulping 
or  buried  in  a  landfill." 

System  manager(s)  and  address: 
Delete  the  entire  entry  and  substitute 
with  the  following:  "Chief  Air  Force 
Family  Matters  Branch,  Human 
Resources  Development  Division, 
Directorate  of  Personnel  Plans,  HQ 
USAF;  Directorate  of  Personnel 
Programs  at  Major  Command 
Headquarters;  and  Director.  Family 
Support  Center  at  Air  Force 
installations." 

Notification  procedure:  Delete  the 
entire  entry  and  substitute  with  the 
following:  "Address  written  requests 
from  individual  to  the  Director  or 
Deputy  Director  of  the  Family  Support 
Center  where  the  individual's  records 
are  maintained.  Include  the  full  name 
and  signature  of  the  requester  and 
sufficient  information  to  ensure  positive 
identification  of  requester." 
*         *         *         *         *      . 

Contesting  records  procedures:  Delete 
the  entire  entry  and  substitute  with  the 
following:  "The  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  system  manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b)." 


BEST  COPY  AVAILABLE 
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F035  AF  DP  A 

SYSTEM  name: 

035  AF  DP  A— Family  Support  Center 
Case  Files. 

SYSTEM  location: 

At  servicing  Family  Support  Centers 
on  Air  Force  installations.  Official 
mailing  addresses  are  in  the  Air  Force 
directory  in  AFP  12-36.  attachment  3. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel  and 
their  dependents.  Air  Force  Reserve 
personnel,  and  Air  National  Guard 
personnel.  Retired  Air  Force  personnel 
and  Air  Force  civilian  employees  and 
their  dependents  may  also  be  included 
when  records  are  created  which  are 
identical  to  those  on  military  members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  copies  of  information,  which 
include  but  are  not  limited  to 
demographics,  client  concerns,  referrals, 
client  assessments,  home  and  duty 
phone  numbers,  addresses,  volunteer 
records,  and  staff  member  comments. 

AUTHORfTV  FOR  MAINTAININQ  THE  SYSTEM: 

10  use  8013.  Secretary  of  the  Air 
Force;  powers  and  duties:  delegation  by; 
as  implemented  by  Air  Force  Regulation 
30-7,  Family  Action/Information  Board 
and  Family  Support  Center. 

PURPOSE(S): 

To  provide  information  to  Family 
Support  Center  staff  for  actions  related 
to  assessment  counseling,  program 
development,  training,  and  referral 

actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESStNO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Automated,  maintained  on  computer 
and  manual,  maintained  in  paper  files. 

RETRIEVABIUTY: 

Filed  by  name. 

SAFEGUARDS: 

Record  are  accessed  by  the  custodian 
of  the  record  system  and  per9on(s) 
responsible  for  servicing  the  record 
system  in  the  performance  of  their 
duties.  Records  are  stored  on  computer 
disk,  in  locked  cabinets  or  rooms. 
Computers  are  only  accessible  by 
proper  log-on/password  capability. 


RETENTION  AND  DtSPOSAL: 

Retained  in  office  files  for  one  year  or 
when  no  longer  needed,  whichever  is 
later,  then  destroyed  by  erasing, 
degaussing,  overwriting,  shredding, 
macerating,  burning  pulping  or  buried  in 
a  landfill. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Air  Force  Family  Matters 
Branch,  Human  Resources  Development 
Division,  Directorate  of  Personnel  Plans, 
HQ  USAF;  Directorate  of  Personnel 
Programs  at  Major  Command 
Headquarters;  and  Director.  Family 
Support  Center  at  Air  Force 
installations. 

NOTIFICATION  PROCEDURE: 

Address  written  requests  from 
individual  to  the  Director  or  Deputy 
Director  of  the  Family  Support  Center 
where  the  individual's  records  are 
maintained.  Include  the  full  name  and 
signature  of  the  requester  and  sufficient 
information  to  ensure  positive 
identification  of  requester. 

RECORD  ACCESS  PROCEDURES: 

Contact  Director.  Family  Support 
Center  at  servicing  AF  installation. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
system  manager  and  are  published  in 
Air  Force  Regulation  12-35  (32  CFR  Part 
806b). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  individual, 
medical  institutions,  and  personnel 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F035  AF  MP  R 

System  name:  Application  for 
Appointment  and  Extended  Active  Duty 
Files  (51  FR  41397)  November  14. 1986. 

Changes: 
*         •         *        •        • 

Exemptions  claimed  for  the  system: 
Delete  the  entire  entry  and  substitute 
with  the  following:  "Parts  of  this  system 
may  be  exempt  under  5  U.S.C. 
552a(k)(5).  For  additional  information 
see  exemption  rule  in  AFR  12-35  (32 
CFR  Part  806b)." 


F035  AF  MP  R 

SYSTEM  NAME: 

035  AF  MP  R— Application  for 
Appointment  and  Extended  Active  Duty 
Files. 


SYSTEM  LOCATKMI: 

Headquarters  United  States  Air  Force, 
Washington.  DC  20330-5120:  Air  Force 
Military  Personnel  Center.  Randolph 
AFB.  TX  78150-6001;  Air  Reserve 
Personnel  Center.  Denver.  CO  80280- 
5000;  Headquarters  Air  Force  Reserve 
Robins  AFB,  GA  3109ft-«)01;  United 
States  Air  Force  Recruiting  Service. 
Randolph  AFB.  TX  78150-5421;  Air 
National  Guard  Support  Center. 
Andrews  AFB,  Washington.  DC  20331- 
6608. 

CATEOORICS  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  All  applicants  for  appointment/ 
reappointment  as  Reserves  of  the  Air 
Force  (ResAF)  to  United  States  Air 
Force  Reserve  (USAFR)  or  Air  National 
Guard  of  the  United  States  (ANGUS) 
affiliation;  (2)  all  applicants  for 
appointment/reappointment  as  ResAF 
to  serve  on  extended  active  duty 
(EAD) — as  medical  service  officers, 
chaplains,  and  judge  advocates;  (3)  all 
USAFR  and  ANGUS  members  who 
apply  for  voluntary  entry  on  EAD;  (4)  all 
commissioned  officers  of  other 
uniformed  services  on  EAD  who  apply 
for  interservice  transfer  to  serve  on  EAD 
with  the  USAF;  (5)  all  commissioned 
officers  and  enlisted  members  of  the 
USAF  Reserve  components,  not  on  EAD, 
who  apply  for  interservice  transfer 
between  Reserve  components  of  the 
USAF. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application  and 
supporting  documents  as  applicable. 

AUTHORITY  FOR  MAINTAmiNG  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  837.  Appointment  as 
Reserve  Officers;  Chapter  839. 
Temporary  Appointments  implemented 
by  Air  Force  Regulation  36-15, 
Appointment  in  Commissioned  Grades 
and  Designation  and  Assignment  in 
Professional  Categories — Reserve  of  the 
Air  Forcp  and  United  States  Air  Force 
(Temporary).  10  U.S.C.  716. 
Commissioned  officers  transfer  among 
the  armed  forces,  the  National  Oceanic 
and  Atmospheric  Administration,  and 
the  Public  Health  Service,  implemented 
by  AFR  35-39.  Interservice  and 
Intraservice  Transfer  of  Uniformed 
Service  Members.  10  U.S.C.  672(d), 
Reserve  components  generally:  689. 
Reserve  officers;  grade  in  which  ordered 
to  active  duty;  50  U.S.C.  App  454. 
Selective  Service  Act.  Persons  liable  for 
training  and  service;  App  456. 
Deferments  and  exemptions  from 
training  and  service;  implemented  by 
AFR  45-26.  Voluntary  Entry  on 


Extended  Active  Duty  of  Commissioned 
Officers  of  the  Air  Reserve  Forces. 

PURPOSE(8): 

Used  to  select,  appoint  or  designate 
persons  for  the  USAFR  or  ANGUS,  for 
interservice/intraservice  transfer.  Ready 
Reserve  assignment,  or  EAD. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  systems: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABIUTY: 

Filed  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAU 

If  selected  for  appointment/ 
reappointment,  extended  active  duty. 
USAFR  or  ANGUS  affiliation,  or 
interservice/intraservice  transfer, 
records  become  the  Master  Personnel 
Record  Group  (MPerRGp)  and  are 
forwarded  to  the  appropriate  MPerRGp 
custodian.  An  abbreviated  reference  file 
of  selected  documents  is  maintained  by 
the  applicable  utilization  and 
assignment  branch.  If  not  selected, 
documents  are  retained  for  one  year  by 
the  selection  or  appointment  authority. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff/ 
Personnel.  Randolph  Air  Force  Base.  TX 
78150-6001. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 


RECORD  SOURCE  CATEGORIES: 

Member's  application,  letters  of 
recommendation,  results  of  National 
Agency  Check  and  Military  Personnel 
Records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(5).  For  additional 
information  see  exemption  rule  in  AFR 
12-35  (32  CFR  Part  806b). 

F050  AU  F 

System  name:  Air  University 
Academic  Records  (50  FR  22452),  May 
29, 1985. 

Changes: 

•  *        *        «        * 

Authority  for  maintenance  of  the 
system:  In  line  one,  delete  the  numbers 

"*  *  *  8012 and  substitute  the 

following: 8013  *  *  *."  At  the 

end  of  the  entry,  add  "*  *  *  and 
Executive  Order  9397." 

•  •         •        •        » 

Storage:  In  line  two,  delete  the  phrase: 
"Maintained  on  roll  microfilm  and  on 
microfiche  *  *  *"  and  substitute  with 
the  following:  "•  *  *  and  in  microform 
and  on  computer  *  *  *" 
***** 

Contesting  record  procedures:  At  end 
of  entry,  add  "*  *  *  and  are  published 
in  Air  Force  Regulation  12-35  (32  CFR 
Part  806b)." 


F050  AU  F 

SYSTEM  NAME: 

050  AU  F — Air  University  Academic 
Records. 

SYSTEM  LOCATION: 

Air  University,  Maxwell  Air  Force 
Base,  AL  36112.  Subsystems  are  located 
and  maintained  at  the  Air  Force 
Institute  of  Technology/RR,  Wright- 
Patterson  Air  Force  Base,  OH  45433: 
Extension  Course  Institute /EDOR, 
Gunter  Air  Force  Station,  AL  36118. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Graduates,  students  currently  or 
previously  enrolled  in  AFIT,  AU  PME 
schools  or  ECI. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Education  records  which  include 
transcripts;  test  scores;  completion/ 
noncompletion  status;  training  reports; 
rating  of  distinguished,  outstanding  or 
excellent  graduate  as  appropriate;  and 
other  documents  associated  with 
academic  records. 

AUTHORITY  FOR  MAINTAINING  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 


Air  Force  Regulation  50-12.  Extension 
Course  Program;  Air  Force  Regulation 
53-8,  USAF  Officer  Professional  Military 
Education  System;  and  Executive  Order 
9397. 

PURPOSE(S): 

Individuals  seeking  academic  or 
certification  credit  for  courses 
completed  may  request  applicable 
Registrar  to  send  a  record  of  courses 
completed  to  school  or  activity  desired. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Maintained  in  file  folders  at  Air  Force 
Institute  of  Technology,  and  in 
microform  and  on  computer  at 
Extension  Course  Institute. 

RETRIEVABIUTY: 

Filed  by  name  and  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  vaults  and  locked  cabinets  or 
rooms  and  are  controlled  by  personnel 
screening. 

RETENTION  AND  DISPOSAL: 

Retained  for  30  years  or  until  no 
longer  required  at  ECI;  master 
transcripts  of  resident  schools  are  kept 
50  years  at  AFIT. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Registrar,  Air  Force  Institute  of 
Technology,  Wright-Patterson  Air  Force 
Base,  OH  45433;  Air  University 
Registrar,  Extension  Course  Institute. 
Gunter  Air  Force  Station,  AL  36118. 

NOTinCATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 
Include  full  name,  SSN  and  class 
designation.  Individuals  may  visit  Office 
of  the  Registrar.  Identification  is 
required. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directorj'  in  thn 
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appendix  to  the  Air  Force's  systems 
notices. 

CONTESTINO  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
educational  institutions,  source 
documents  such  as  reports,  testing 
agencies,  student,  and  on-the-job 
training  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F125AFSPE 

System  name:  Incident  Investigation 
Files  (50  FR  22497),  May  29, 1985. 
Changes: 

***** 

System  name:  Delete  curent  name  and 
substitute  the  following:  "Security  Police 
Automated  System  (SPAS)." 

System  location:  Delete  the  entire 
entry  and  substitute  the  following: 
"Active  Duty  Security  Police  Activities. 
Air  Force  Reserve  Security  Police  Units 
and  Air  National  Gaurd  Security  Police 
Activities." 

Categories  of  individuals  covered  by 
the  system:  Delete  the  entry  and 
substitute  with  the  following:  "All 
military  and  civilian  security  pohce 
personnel.  All  military  and  civilian 
personnel  who  register  privately  owned 
vehicles  or  weapons  on  Air  Force 
installations.  All  military  and  civilian 
personnel  who  are  issued  restricted  or 
controlled  area  passes  by  a  security 
police  activity.  All  military  and  civilian 
personnel  who  possess  an  individual 
incident  reference  and/or  drivers 
record.  Ail  military  and  civilian 
personnel  posses  an  Air  Force  security 
clearance.  All  military  and  civilian 
personnel  who:  are  issued  traffic 
citations,  are  involved  in  criminal  acts 
or  incidents  which  generate  an  incident 
report  or  are  involved  in  motor  vehicle 
accidents  on  Air  Force  installations.  All 
military  and  civilian  personnel  who  are 
prohibited  from  entering  an  Air  Force 
installation." 

Categories  of  records  in  the  system: 
Delete  the  entry  and  substitute  with  the 
following:  "Files  containing:  (1)  Security 
police  and  security  police  augmenter 
identification  data  such  as  name,  grade, 
social  security  number,  address  and 
phone  number,  (2)  security  police  and 
security  police  augmenter  qualification 
data  such  as  security  clearance, 


Personnel  Reliability  Program  status, 
weapon  qualifications,  quality  control 
certification  and  training  data;  (3) 
security  clearance  data  on  all  military 
and  civilian  personnel  who  possess  an 
Air  Force  security  clearance;  (4) 
documentation  used  to  request 
identification  or  entry  credentials, 
information  reports  on  the  loss,  theft  or 
destruction  of  said  credentials,  certain 
types  of  entry  authority  listings  and 
various  accountability  records;  (5) 
individual  records  which  reflect 
historical  involvement  in  incidents 
which  require  a  police  report  on  all 
military  and  civilian  personnel;  (6) 
records  that  reflect  traffic  penalty  point 
accumulation  as  a  result  of  driving 
infractions  on  all  military  and  civilian 
personnel;  (7)  documentation  used  to 
register  privately  owned  vehicles  and 
weapons  for  all  military  and  civilian 
personnel;  (8)  documentation  used  to 
identify  all  military  and  civilian 
personnel  who  have  been  prohibited 
from  entering  Air  Force  installations; 
and  (9)  includes  a  chronology  of  an 
investigation  being  conducted,  data  on 
sources  of  information,  information  on 
investigation  techniques,  and  records 
concerning  seized  property. 

Authority  for  maintaining  the  system: 
In  line  one,  delete  thn  number  "  *  •  • 
8012  *  •  *  "  and  substitute  the 

following: 8013  *  *  *."  At  the 

end  of  entry  add  "  *  •  *  Data  Project 
Directive  (DPD)  #  DSC-P76-99  dated  5 
Mar  84;  and  Executive  Order  9397. 

Purpose(s):  Delete  the  entire  entry  and 
substitute  with  the  following:  "Personnel 
records  are  used  by  security  police 
manages  to  track  and  monitor 
availability  and  qualification  of 
personnel  assigned  or  attached  to 
security  police  activities.  Vehicle  and 
weapon  registration  records  are  used  by 
security  police  personnel  to  monitor 
vheicles  and  weapons  registered  on  Air 
Force  installations.  Incident  and  traffic 
records  are  used  by  commanders  to 
identify  repeat  offenders.  Security 
clearance  records  are  used  by  security 
police  and  commanders  to  determine 
eligibility  for  access  to  classified 
information,  identification  and  entry 
authority  records  are  used  by  security 
police  personnel  for  issuing 
identification  cards  and  restricted  by 
controlled  area  badges  and  for 
accountability  of  various  controlled 
forms  used  in  the  process.  Barment 
records  are  used  by  security  police 
installation  entry  controllers  to  identify 
personnel  who  are  prohibited  from 
entering  the  installation.  Investigation 
records  are  used  by  security  police 
investigators  to  assist  in  the 


investigation  of  a  criminal  act  or 

incident. 

***** 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage:  Delete  the  entire  entry  and 
substitute  with  the  following:  "Records 
in  this  system  are  maintained  manually 
(paper  files),  automated  (in  computer,  on 
hard  disks,  floppy  diskettes  or  tape 
backups),  and  in  combination  when 
deemed  necessary. 

Retrievability:  Delete  the  entire  entry 
and  substitute  with  the  following: 
"Records  in  this  system  are  retrieved 
from  manual  storage  by  name  and  from 
automated  storage  by  name  or  social 
security  number. 

Safeguards:  In  lines  3  and  4,  delete  the 
phrase:  "Records  are  stored  *  *  *  or 
rooms  ♦  *  •  ■'  and  add  the  following 
phrase:  "Records  are  maintained/stored 
on  computer  hard  disks  (backup  copies 
are  maintained  on  floppy  diskettes  or 
tape  media)  and/or  in  secure  file 
containers  and  in  locked  cabinets  or 
rooms." 

Retention  and  disposal:  Delete  the 
entire  entry  and  substitute  with  the 
following:  "Files  for  security  police  and 
security  police  augmenter  personnel  are 
destroyed  when  superseded  or  upon 
reassignment  or  separation  from  the 
security  police  activity.  Accountability 
records  are  destroyed  five  years  after 
issue  of  the  last  controlled  form  or  the 
last  entry  on  the  accountability  log. 
Incident  reports  are  destroyed  three 
years  after  last  entry  or  forwarded  to 
gaining  installations  upon  reassignment 
of  the  individual.  Traffic  records  are 
destroyed  one  year  after  last  entry  or 
forwarded  to  gaining  installations  upon 
reassignment  of  the  individual.  Motor 
vehicle  accident  records  are  destroyed 
three  months  after  posting  or  forfeiture 
of  collateral.  Barred  personnel  records 
are  destroyed  three  years  after  removal 
from  the  list.  Investigation  reports  are 
retained  in  office  for  one  year  after 
annual  cutoff,  transferred  to  a  staging 
area  for  two  years  and  then  destroyed. 
Records  stored  in  a  computer,  on  a  hard 
disk,  a  floppy  diskette  or  tape  media,  are 
destroyed  by  deleting  them  from  the  file. 
Paper  records  are  destroyed  by  tearing 
them  into  pieces,  shredding,  pulping  or 
burning. 

System  manager(s)  and  address: 
Delete  the  entire  entry  and  substitute 
with  the  following:  "Air  Force  Office  of 
Security  Police,  Kirtland  Air  Force  Base, 
NM  87117-6001  and  Chiefs  of  Security 
police  at  each  security  police  activity." 

Notification  Procedures:  Delete  the 
entire  entry  and  substitute  with  the 
following:  "The  Chiefs  of  Security  Polii  3 


at  each  appropriate  security  police 
activity  ihoald  be  contacted  for 
information  rdatirc  to  recoids 
maintained  in  this  system.  Information 
relating  to  police  records  will  be 
coordinated  through  local  Staff  Judge 
Adrocate  offices  before  release.  When 
requesting  information  in  writing,  the 
individual  must  include  full  name,  social 
secority  number,  military  status,  full 
home  address  with  complete  zip  codes, 
and  the  letter  must  be  notarized.  If  an 
individual  requests  information  in 
person,  that  individual  must  present  a 
military  identificatioo  card,  if 
applicable,  a  valid  drivers  license,  or 
other  requested  proof  of  identity." 

Record  access  procedure:  Delete  the 
entire  entry  and  substitute  with  the 
following:  "Individuals  may  obtain 
assistance  in  gaining  access  to  their 
records  from  the  system  manager  at  the 
appropriate  security  police  activity. 
Mailing  addresses  are  in  the  Department 
of  Defense  directory  in  the  appendix  to 
the  Air  Force's  systems  notices.  Contact 
the  Chief  of  Security  Police  at  the 
appropriate  installation." 
•        *        *        •        • 

Record  Source  Categories:  Delete  the 
entire  entry  and  substitute  with  the 
following:  "Information  on  security 
police  and  security  police  augmenter 
personnel  is  extracted  from  computer 
printouts,  unit  personnel  records,  the 
unit  commander,  supervisors,  and  the 
individual.  Other  information  is 
extracted  from  incident  reports,  traffic 
tickets,  registration  forms  and 
applications  prepared  by  the 
individaaL" 

Exemptions  claimed  for  the  systenv 
At  the  end  of  the  entry,  add:  "The 
general  exemption  rule  is  published  in 
Air  Force  Regulation  12-35  (.12  CFR  Part 
806b)." 


F125  AF  SP  E 

SYSTEM  name: 

125  AF  SP  Ei— Security  Police 
Automated  System  (SPAS). 

SYSTEM  LOCATION: 

Active  Duty  Security  Police  Activities, 
Air  Force  Reserve  Security  Police  Units 
and  Air  National  Guard  Security  PoHce 
Activities.  Official  mailing  addresses  are 
in  the  Air  Force  address  directory  in 
AFP  12-36,  attachment  3. 

CATEGORIES  OF  IMOIVR>UALS  COVERED  BY  THE 
SYSTEM: 

All  military  and  civilian  security 
police  personnel.  All  military  and 
civilian  personnel  who  register  privately 
owned  vehicles  or  weapons  on  Air 
Force  installations.  All  military  and 


civilian  personnd  who  are  issued 
restricted  or  controlled  area  passes  by  a 
security  police  activity.  All  military  and 
civilian  personnel  who  possess  an 
individual  incident  reference  and/or 
drivers  record.  All  military  and  civilian 
personnel  who  possess  an  Air  Force 
security  clearance.  All  military  and 
civilian  personnel  who:  Are  issued 
traffic  citations,  are  involved  in  criminal 
acts  or  incidents  which  generate  an 
incident  report  or  are  involved  in  motor 
vehicle  accidents  on  Air  Force 
installations.  All  military  and  civilian 
personnel  who  are  prohibited  from 
entering  an  Air  Force  installation. 

CATEoewcs  or  records  in  THE  system: 

Files  containing:  (1)  Security  police 
and  security  police  augmenter 
identification  data  such  as  name,  grade, 
social  security  number,  address  and 
phone  number,  (2)  security  police  and 
security  police  augmenter  qualification 
data  such  as  security  clearance, 
personnel  Reliability  Program  status, 
weapon  qualifications,  quality  control 
certification  and  training  data;  (3) 
.security  clearance  data  on  all  military 
and  civilian  personnel  who  possess  an 
Air  Force  security  clearance:  (4) 
documentation  used  to  reqiiest 
identification  or  entry  credentials, 
information  reports  on  the  loss,  theft  or 
destruction  of  said  credentials,  certain 
types  of  entry  authority  Hstings  and 
various  accountability  records;  (5) 
individual  records  which  reflect 
historical  involvement  in  incidents 
which  require  a  police  report  on  all 
military  and  civilian  personnel;  (6) 
records  that  reflect  traffic  p>enalty  point 
accumulation  as  a  result  of  driving 
infractions  on  all  military  and  civilian 
personnel;  (7)  documentation  used  to 
register  privately  owned  vehicles  and 
weapons  for  all  military  and  civilian 
personnel;  (8)  documentation  used  to 
identify  all  military  and  civilian 
personnel  who  have  been  prohibited 
from  entering  Air  Force  installations; 
and  (9)  includes  a  chronology  of  an 
investigation  being  conducted,  data  on 
sources  of  information,  information  on 
investigation  techniques,  and  records 
concerning  seized  property. 

AUTHORrrv  for  maint aiming  THE  system: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
Data  Project  Dnective  (DPD)  #DSC- 
P76-99  dated  March  5. 1984;  and 
Executive  Order  9397. 

PURPOSE(S): 

Personnel  records  are  used  by 
security  police  managers  to  track  and 
monitor  availability  and  qualification  of 
personnel  assigned  or  attached  to 


security  police  activities.  Vehicle  and 
weapon  registration  records  are  used  by 
security  pobce  persormel  to  monitor 
vehicles  and  weapons  registered  on  Air 
Force  installations.  Incident  and  traffic 
records  are  used  by  commanders  to 
identify  repeat  offenders.  Secority 
clearance  records  are  used  by  security 
police  and  commanders  to  determine 
eligibility  for  access  to  classified 
information,  identification  and  entry 
authority  records  are  used  by  security 
police  personnet  for  issuing 
identification  cards  and  restricted  by 
controlled  area  badges  and  for 
accountability  of  various  controlled 
forms  used  in  the  process.  Barment 
records  are  osed  by  secority  poHce 
installation  entry  controller  to  identify 
personnel  who  are  prohibited  from 
entering  the  installation.  Investigation 
records  are  used  by  security  police 
investigators  to  assist  in  the 
investigation  of  a  criminal  act  or 
incident 

ROUTINE  USES  OF  RECORDS  MAWTAIMEO  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  from  this  system  may  be 
disclosed  for  any  of  the  blanket  routim; 
uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVWO,  ACCESSmO,  RETAiNIMG,  AND 
DISPOSNie  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  maintauied 
manuiilly  (paper  files),  automated  (in 
computer,  on  hard  disks,  floppy 
diskettes  or  tape  backups),  and  in 
combination  when  deemed  necess.-jry. 

RETRIEVABiUTV: 

Records  in  this  system  are  retrieved 
from  manual  storage  by  name  and  from 
automated  storage  by  name  or  social 
security  number. 

SAFEGUARDS: 

Records  are  accessed  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  offici.il 
duties.  Personnel  are  thoroughly 
screened  for  nced-to-know.  Records  .nro 
maintained/stored  on  computer  hard 
disks  (backup  copies  are  maintained  on 
floppy  diskettes  or  tape  media)  and/or 
in  secure  file  containers  and  in  lorkcd 
cabinols  or  rooms. 

RETENTION  AND  DISPOSAU 

Files  for  security  poJiro  and  s<n;urity 
police  augmenter  personnel  are 
destroyed  when  superseded  or  upon 
reassignment  or  separation  from  fhn 
security  police  activity.  Accountability 
records  are  destroyed  five  years  after 
issue  of  the  l.i.st  amlrolied  form  or  the 
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last  enery  on  the  accountability  log. 
Incident  reports  are  destroyed  three 
years  after  last  entry  or  forwarded  to 
gaining  installations  upon  reassignment 
of  the  individual.  Traffic  records  are 
destroyed  one  year  after  last  entry  or 
forwarded  to  gaining  installations  upon 
reassignment  of  the  individual.  Motor 
vehicle  accident  records  are  destroyed 
three  months  after  posting  or  forfeiture 
of  collateral.  Barred  personnel  records 
are  destroyed  three  years  after  removal 
from  the  list.  Investigation  reports  are 
retained  in  office  for  one  year  after 
annual  cutoff,  transferred  to  a  staging 
area  for  two  years  and  then  destroyed. 
Records  stored  in  a  computer,  on  a  hard 
disk,  a  floppy  diskette  or  tape  media,  are 
destroyed  by  deleting  them  from  the  file. 
Paper  records  are  destroyed  by  tearing 
them  into  pieces,  shredding,  pulping  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Air  Force  Office  of  Security  Police, 
Kirtland  Air  Force  Base,  MM  87117-6001 
and  Chiefs  of  Security  Police  at  each 
security  police  activity. 

NOTIFICATION  PROCEDURES: 

The  Chiefs  of  Security  Police  at  each 
appropriate  security  police  activity 
should  be  contacted  for  information 
relative  to  records  maintained  in  this 
system.  Information  relating  to  police 
records  will  be  coordinated  through 
local  Staff  Judge  Advocate  offices  before 
release.  When  requesting  information  in 
writing,  the  individual  must  include  full 
name,  social  security  number,  military 
status,  full  home  address  with  complete 
zip  codes,  and  the  letter  must  be 
notarized.  If  an  individual  requests 
information  in  person,  that  individual 
must  present  a  military  identification 
card,  if  applicable,  a  valid  drivers 
license,  or  other  requested  proof  of 
identity. 

RECORD  ACCESS  PROCEDURE: 

Individuals  may  obtain  assistance  in 
gaining  access  to  their  records  from  the 
system  manager  at  the  appropriate 
security  police  activity.  Mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices.  Contact  the 
Chief  of  Security  Police  at  the 
appropriate  installation. 

RECORD  SOURCE  CATEGORIES: 

Information  on  security  police  and 
security  police  augmenter  personnel  is 
extracted  from  computer  printouts,  unit 
personnel  records,  the  unit  commander, 
supervisors,  and  the  individual.  Other 
information  is  extracted  from  incident 
reports,  traffic  tickets,  registration  forms 


and  applications  prepared  by  the 
individual. 

EXEMPTIONS  CtAIMCO  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  USC  552a(j](2).  For  additional 
information,  contact  the  System 
Manager.  The  exemption  rule  is 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b). 

F177  AF  AFC  D 

System  name:  Joint  Uniform  Military 
Pay  System  (JUMPS)  (50  FR  22527),  May 
29  1985. 

Changes: 

•  •         •         •         * 

System  lucction:  In  line  2,  delete  the 
phrase:  ••  *   *   *  Manpower  and 
Personnel  Center,  Randolph  Air  Force 
Base,  TX  78150"  and  add  the  following: 
"  *   *   *  Military  Personnel  Center, 
Randolph  Air  Force  Base.  TX  78150- 
6001." 

Categories  of  records  in  the  system:  In 
line  5  after  ••  *  •  •  pay  authorization 
file,  •  *  •  '■  add  the  following 
"  *  *  *  central  pay  automated  teller 
machine  (ATM)  files." 
***** 

Authority  for  maintenance  of  the 
system:  At  the  end  of  the  entry,  add 
"  *  *  *  and  Executive  Order  9397." 

Purpose(s):  In  line  2  after  ••  *   *   *  and 
savings  accounts,  *  *   *  "  add  the 
following:  •■  *  *  •  Air  Force  ATM 

accounts." 

•  *        *        •        * 

Retrievability:  At  the  end  of  entry, 
add  "  *  *  *  or  ATM  card  number." 

***** 

Contesting  records  procedures:  At  the 

end  of  entry,  add (32  CFR  Part 

806b)" 


F177  AF  AFC  D 
SYSTEM  name: 

177  AF  AFC  £>— joint  Uniform  Military 
Pay  System  (JUMPS). 

SYSTEM  location: 

Air  Force  Accounting  and  Finance 
Center,  Denver,  CO  80279.  Air  Force 
Manpower  and  Personnel  Center, 
Randolph  Air  Force  Base,  TX  78150. 
Consolidated  base  personnel  offices  at 
Air  Force  installations.  Accounting  and 
finance  offices  at  Air  Force  bases.  At 
Data  Systems  Design  Office,  Gunter  Air 
Force  Station,  AL  36114  (for  research 
and  test  only),  Denver  Federal  Archives 
and  Records  Center,  Denver,  CO  80225 
(storage).  Records  Center  Annex  GSA, 
PO  Box  141,  Neosho,  MO  64850  (backup 
storage).  Information  pertaining  to 
geographically  dispersed  elements  of  the 
record  system  (CBPOs  and  AFOs)  may 


be  obtained  from  Record  Managers  at 
the  applicable  Air  Force  component 
hsted  in  the  Department  of  Defense 
Director  in  the  appendix  to  the  Air  Force 
system  notice. 

cateoories  of  indiviouals  covered  by  the 
system: 

Air  Force  active  duty  military 
personnel  and  dependents,  retired  and 
separated  Air  Force  military  personnel, 
officers  of  the  Air  Reserve  and  Air 
National  Guard  on  extended  active 
duty,  officers  and  airmen  of  the  Air 
Reserve  and  Air  National  Guard  on 
active  duty  where  strength 
accountability  remains  with  the  reserve 
component,  and  individuals  to  whom 
active  duty  military  personnel  authorize 
a  direct  payment  of  a  portion  of  their 
pay. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Military  pay  records  and  files 
including  but  not  limited  to  master 
mihtary  pay  accounts,  immediate  access 
storage,  six-months  history,  leave  and 
earnings  statements,  federal  insurance 
contribution  act  tax  and  federal  income 
tax  withholding  pay  authorization 
control  files,  central  pay  authorization 
file,  central  pay  automated  teller 
machine  (ATM)  files,  deferred 
transaction  file,  reject  suspense  file  and 
daily  transaction  record.  Military  pay 
supporting  documents  and  vouchers 
including  but  not  limited  to  basic  pay; 
special  compensation  positions  such  as 
medical,  dental,  veterinary  and 
optometry;  special  pay  such  as  foreign 
duty,  proficiency,  hostile  fire  and  diving 
duty:  status  adjustments  relating  to 
entrance  on  active  duty,  absent-without- 
leave,  confinement,  desertion,  sick  or 
injured,  leave,  mentally  incompetent, 
missing,  interned,  permanent  change  of 
station,  promotions  and  emotions: 
separation,  reenlistment  bonus; 
incentive  pay  such  as  flying  duty,  stress 
duty,  demolition  duty,  parachute 
jumping  duty  and  submarine  duty; 
allowances,  such  as  basic  allowance  for 
subsistence,  basic  allowance  for 
quarters,  family  separation  allowances, 
overseas  station  allowances,  clothing 
monetary  allowance;  separation 
payments,  death  gratuities,  time-in- 
service;  allotments  of  pay;  checks-to- 
banks:  federal  and  state  withholding 
taxes;  courtmartial  sentences  and  non- 
judicial punishment;  indebtedness 
resulting  from  but  not  limited  to 
overpayment  of  pay  and  allowances  and 
allotments,  other  debts  to  United  States, 
certain  nongovernment  debts,  and 
correspondence  pertaining  to  all  of  the 
above.  Inquiries,  files,  personal  financial 
records  and  sundry  lists,  reports  and 


rosters  including  but  not  limited  to 
Internal  Revenue  reports,  state  tax 
reports.  Veterans  Adoxinistration 
reports.  Social  Security  Administration 
reports,  and  Treasury  reports. 

AUTHOfMTY  FOR  MAnfTAININQ  THE  SYSTEM: 

Title  37  USC  Pay  and  Allowances  of 
the  Uniformed  Services;  10  USC  265. 
Policies  and  regulations:  Participation  of 
Reserve  officers  in  preparation  and 
administration;  8033,  Reserve 
components  of  the  Air  Force;  policies 
and  functions  for  government  of: 
Functions  of  National  Guard  Bureau 
with  respect  to  Air  National  Guard; 
6496,  Air  National  Guard  of  the  United 
States:  Commissioned  officers;  duty  in; 
9837(d),  settlement  of  accourrts: 
Deductions  from  pay;  32  USC  708, 
Property  and  fiscal  officers;  and 
Executive  Order  9397. 

PURPOSE(S): 

Used  to  pay  members  of  the  Air  Force, 
to  their  checking  and  saving  accounts. 
Air  Force  ATM  accounts,  and  their 
allotments  either  direcdy  to  financial 
institutions  or  through  Direct  Deposit/ 
Electronic  Fund  Transfer  Program, 
provide  members  periodic 
comprehensive  statements  of  their 
accounts,  and  to  respond  to  inquiries 
concerning  tlieir  accounts  at  any  time. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINa  CATCOOBICS  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
Records  from  this  system  oi  records  may 
be  disclosed  to  the  Internal  Revenue 
Service  for  tax  infonoation  on  otembers. 
Social  Security  Administration  for 
information  regarding  Federal  Insurance 
Contribution  Act  tax  deducted  from 
members.  Veterans'  Administration  for 
information  regarding  premiums  on 
servicemen  gtovp  life  inssrance,  state 
and  local  governments  for  tax  and 
welfare  information,  insirrance 
companies  for  aHotmenta  made  to  them 
by  military  members,  financial 
institutions  for  deposits  (checks-to- 
banks)  and/or  payments,  the  American 
Red  Cross  and  the  Air  Force  Aid 
Society.  American  Red  Cross  uses  this 
information  to  determine  needs  of  a 
member  of  his  dependents  in  emergency 
situations  and  for  verification  of  loan 
applications. 


POUOCS  AND  PRACTICES  FOR  STORING, 
RETRIEVMO,  ACCCSSMO,  RCTAININa,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  STSTEM: 

STOMAOC: 

Maintained  on  paper,  computer,  and 
computer  output  products,  and  in 
microform. 

RETRICVABIUTV: 

Filed  by  name.  Social  Security 
Number  (SSN).  military  service  number, 
or  ATM  card  number. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  sectu-ity  file  containers, 
cabinets,  locked  cabinets  or  rooms, 
protected  by  guards,  and  controlled  by 
personnel  screening,  visitor  registers 
and  computer  system  software. 

RETENTION  AND  OtSPOaAL: 

Local  retention  varies  from  3  to  6 
years.  After  that  time,  records  are  either 
destroyed  by  tearing,  shredding,  pulping, 
macerating  or  burning  or  transferred  by 
the  Air  Force  Accounting  and  Finance 
Center  to  the  Denver  Federal  Archives 
and  Records  Center  for  varj'ing 
retention  periods  up  to  56  years. 
Destro3red  by  shredding.  Backup  records 
for  emergency  reconstruction  in  the 
event  of  primary  record  destruction  are 
retained  by  the  Federal  Records  Center 
Annex  GSA  at  Neosho  MO.  Destruction 
is  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Accounting  and  Finance, 
United  States  Ah-  Force. 

notification  procedure: 

Information  as  to  whether  the  record 
system  contains  inforraatioo  aa  an 
individual  may  be  obtained  from 
AFAFC/DAD.  Denver,  CO  80279, 
telephone  (303)  370-7553.  Information 
pertaining  to  geographically  dispersed 
elements  of  the  record  system  may  be 
obtained  from  Records  Managers  at  the 
applicable  Air  Force  component  listed  in 
the  Department  of  Defense  Directory  in 
the  appendix  to  the  Air  Force's  systems 
notices.  Requester  should  be  able  to 
provide  sufficient  proof  of  identity,  such 
as  name.  Social  Security  Number, 
military  status,  duty  status  or  place  of 
employment  or  other  information 
verifiable  from  the  record  itself. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be 
addressed  to  AFAFC/DAD  Denver.  CO 
80279,  telephone  (303)  370-7553.  The 


record  system  may  be  obtained  from 
Record  Managers  at  the  applicable  Air 
Force  component  listed  in  the 
Department  of  Defense  Directory  in  the 
appendix  to  the  Air  Force  system  notice. 
Requester  should  be  able  to  provide 
su^icient  proof  of  identity,  such  as 
name.  Social  Security  Number,  military 
status,  duty  status  or  place  of 
employment  or  other  information 
verifiable  ftxim  the  record  itself. 


The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Pan  806b). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  financial 
institutions,  automated  system 
interfaces,  a  state  or  local  government, 
source  documents  such  as  reports, 
military  pay  information  originating 
from  telephone  inquiries,  telegraph 
messages  and  correspondence 
information  from  federal  agencies  and 
other  DOD  components  and  information 
from  Air  Force  installations.  Major 
Commands  and  USAF 1  leadquarters. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F190  SAFPA  B 

System  name:  Official  Biographies  (51 
FR  41399).  November  14. 1986. 

Changes: 
***** 

Categories  of  individuals  covered  by 
the  system:  In  last  line,  delete  sentence 
"Key  personnel  in  USSPACECOM. "  and 
add  "Key  personnel  in  Office  of  the 
Secretary  of  Defense  (OASD).  military 
departments,  and  HQ  USSPACECOM. " 

Authority  for  maintenance  of  the 
system:  In  line  one,  delete  the  ntuniier 

8012 and  substitute  the 

following: 8013*   *   *." 

***** 

Contesting  records  procedures:  At  the 
end  of  the  entry.  «(ki  "•   *   •  and  are 
published  in  Air  Force  Regulation  12-^ 
(32  CFR  Part  806b)." 


F190  SAFPA  B 

SYSTEM  name: 

190  SAFPA  B— Official  Biographies. 

SYSTEM  location: 

Biographies  of  active  duty  general 
officers  and  high-level  civilian  personnel 
of  the  Department  of  the  Air  Force 
Service  Information  and  .Sews  Center, 
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Kelly  Air  Force  Base.  TX  78241 
(AFSINC/IIB).  Record  system  segments 
or  duplicates  pertaining  to  active  duty 
general  officers  may  be  found  at  the 
Office  of  Public  Affairs,  Office  of  the 
Secretary  of  the  Air  Force.  Washington, 
DC  20330;  Headquarters  of  major 
commands  and  at  all  levels  down  to  and 
including  Air  Force  installations.  Also  at 
Air  Force  libraries,  offices  of  air 
attaches  to  United  States  Embassies,  Air 
Force  sections  of  Military  Assistance 
Advisory  Groups  and  missions;  unified 
activities  and  unified  commands. 
Additional  locations  include  the  Air 
Force  Chief  Historian  (AF/CHO). 
Washington.  DC  20330;  Assistant  for 
General  Officer  Matters  (AF/MPG). 
Washington,  DC  20330;  and  the 
Aerospace  Historical  Foundation, 
University  of  KS.  Biographies  of  retired 
Air  Force  general  officers  are  located  at 
the  Media  Relations  Division,  Secretary 
of  the  Air  Force  Office  of  Public  Affairs 
(SAF/PAM),  Room  5C879.  The  Pentagon. 
Washington.  DC  20330.  and  at  the 
Retired  Activities  Section.  Assistant 
DCS/ Personnel.  Air  Force  Manpower 
and  Personnel  Center  (AFMPC/ 
AFPMSDMI),  Randolph  Air  Force  Base. 
TX  78150.  Biographies  of  key  civilian 
employees  of  the  Office  of  the  Secretary 
of  the  Air  Force  and  of  Headquarters. 
United  States  Air  Force,  relocated  at  the 
Director  of  Civilian  Personnel. 
Washington,  DC  20330.  Biographies  of 
key  civilian  employees  at  subordinate 
organizational  levels  may  be  found  at 
the  office  of  the  Director  of  Civilian 
Personnel.  Biographies  of  Air  Reserve 
general  officers  are  at  Headquarters, 
USAF/REL.  Washington,  DC  20330. 
Record  segments  or  duplicates  may  be 
found  at  the  Office  of  Public  Affairs, 
Headquarters,  of  the  United  States  Air 
Force,  major  commands  an  major 
subordinate  commands.  Air  Force 
Manpower  and  Personnel  Center 
(AFMPC/DPMYR).  Randolph  Air  Force 
Base,  TX  78150;  Headquarters.  Air  Force 
Reserve  (Commander  and  Public 
Information  Office).  Robins  Air  Force 
Base.  GA  31098;  Air  Reserve  Personnel 
Center  (Commander  and  Public  Affairs 
Office),  Denver,  CO  80280; 
Headquarters,  Military  Airlift  Command 
(CSB),  Scott  Air  Force  Base,  IL  62225; 
Secretary  of  the  Air  Force,  Manpower 
and  Reserve  Affairs  (MRR), 
Washington.  DC  20330;  the  Reserve 
Forces  Policy  Board.  Washington.  DC 
20330;  and  the  offices  of  all  Air  Reserve 
general  officers.  Biographies  of  Air 
National  Guard  general  officers  are 
located  at  the  National  Guard  Bureau. 
Washington.  DC  20310.  Records  system 
segments  of  duplicates  may  be  found  at 
Department  of  the  Army  major  divisions 


and  installations.  Headquarters  of  the 
major  commands  and  separate  operating 
agencies.  Army  readiness  regions;  the 
offices  of  Army  Guard  and  Air  National 
Guard  Liaison  Officers;  the  Aerospace 
Audio-Visual  Service,  Norton  Air  Force 
Base,  CA  92404;  the  Office  of  the 
Secretary  of  Defense;  the  Office  of  the 
Secretary  of  the  Navy;  the  Library  of 
Congress;  the  Air  Force  Association;  the 
Army  Association;  the  Reserve  Officers 
Association;  Air  Force  libraries;  the  Air 
War  College,  the  offices  of  all  National 
Guard  and  Air  National  Guard  general 
officers,  and  the  offices  of  state 
Adjutants  General.  Specific  addresses 
may  be  obtained  form  the  National 
Guard  Bureau.  Biographies  prepared 
under  the  official  biographies  program 
for  key  military  and  civilian  personnel 
of  other  Air  Force  organizations  may  be 
found  at  the  Office  of  Public  Affairs. 
Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations.  Headquarters  United 
States  Space  Command  (HQ 
USSPACECOM). 

CATECOHIES  OF  INDIVIDUALS  COVERED  BV  THE 
system: 

The  Secretary  of  the  Air  Force,  Under 
Secretary  and  assistant  secretaries  of 
the  Air  Force.  Air  Force  general  officers 
on  active  duty  or  retired.  Air  Reserve 
and  Air  National  Guard  general  officers. 
Air  Force  personnel  assigned  as  pilots  to 
the  Manned  Space  Program,  and  key 
military  and  civilian  personnel  at  all  Air 
Force  organizations.  Key  personnel  in 
Office  of  the  Secretary  of  Defense 
(OASD),  military  departments,  and  HQ 
USSPACECOM. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes,  but  not  limited  to.  summary 
of  military  service  (including  dates  and 
locations  of  assignments  and  dates  of 
promotions),  military  honors  and 
awards,  educational  background,  date 
and  place  of  birth,  marital  status,  name 
of  spouse  and  family,  and  any 
additional  personal  information 
provided  by  the  general. 

AUTHORITY  FOR  MAINTAINING  THE  SYSTEM: 

10  use  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties  delegation  by. 

PURPOSE(S): 

Biographies  are  prepared  to  support 
the  Air  Force  policy  to  keep  its  members 
and  the  public  informed  about  the  Air 
Force  and  its  leaders.  Biographies  may 
be  used  as  resource  documents  in 
preparing  news  releases  or  other  public 
information  material  and  are  included  in 
the  official  personnel  records  of  all 
general  officers. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
In  their  final  form  the  biographies  are 
considered  published,  public  domain 
material  m#y  be  released  to  any 
requester  on  an  as  needed  or  as 
requested  basis. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

storage: 

Maintained  in  file  folders. 

retrievabiuty: 
Filed  by  name. 

safeguards: 

No  specific  safeguards  required. 

retention  and  disposal: 

Retained  in  office  files  until 
superseded  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation.  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

system  manager(s)  and  addresses: 

Commander,  Air  Force  Service 
Information  and  News  Center  (AFSINC/ 
CC),  Kelly  Air  Force  Base.  TX  78241. 

notification  procedure: 

Requests  from  individuals  should  be  •• 
directed  to  Commander,  Air  Force 
Service  Information  and  News  Center 
(AFSINC/CC).  Kelly  Air  Force  Base.  TX 
78241.  telephone  (512)  925-6161  for  all 
biographies  of  active  duty  general 
officers  and  key  civilians  assigned  to  the 
Office  of  the  Secretary  of  the  Air  Force 
or  to  Headquarters  Air  Force. 
Biographies  for  Air  Reserve  general 
officers  at  Headequarters  USAF/REU 
Air  National  Guard  general  officers  at 
the  National  Guard  Bureau,  and  retired 
officers  from  the  Media  Relations 
Division  (SAF/PAM).  mailing  addresses 
in  the  Department  of  Defense  directory 
in  the  appendix  to  the  Air  Force's 
systems  notices.  All  other  biographies: 
Office  of  Public  Affairs  at  the 
appropriate  level. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  from 
the  Commander,  Air  Force  Service 
Information  and  News  Center,  the 
National  Guard  Bureau,  Headquarters, 
USAF/REL.  Media  Relations  Division 
(SAF/PAM)  or  the  Office  of  Public 
Affairs  at  the  appropriate  level.  Mailing 
addresses  are  in  the  Department  of 


Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager  and  are  published  in 
Air  Force  Regulation  12-35  (32  CFR  Part 
806b). 

RECORD  SOURCE  CATEGORIES: 

Information'obtained  from  the  public 
media  and  information  obtained  from 
source  documents  such  as  reports. 
Subject  to  final  review  by  the  individual 
concerned  before  publication. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NO.:  84.129U] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Rehabilitation 
Continuing  Education  Program  of  the 
Rehabilitation  Services  Administration 
for  Fiscal  Year  1989 

Purpose:  Provides  funding  through 
cooperative  agreements  to  State 
agencies  and  other  public  or  nonprofit 
agencies  and  organizations,  including 
institutions  of  higher  education,  for 
training  centers  that  serve  either  a 
Department  of  Education  region  or 
another  multi-State  geographical  area 
and  provide  for  a  broad  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  needs  of  employed 
rehabiUtation  personnel.  The  amount  of 
available  funds  in  this  notice  is  an 
estimate.  Applications  are  invited  from 
Department  of  Education  Region  I 
(Connecticut.  Maine.  Massachusetts, 
New  Hampshire.  Rhode  Island,  and 
Vermont)  and  Region  IV  (Alabama, 
Florida,  Georgia.  Kentucky.  Mississippi. 
North  Carolina,  South  Carolina,  and 
Tennessee). 
Deadline  for  Transmittal  of 

Applications:  January  17. 1989 
Applications  Available:  November  17, 

1988 
Estimated  Available  Funds:  $850,000 
Estimated  Range  of  Awards:  $200,000  to 

$350,000 
Estimated  Number  ofAvt^ards:  2  to  3 
Estimated  A  verage  Size  of  Awards: 

$283,000 
Project  Period:  Not  to  exceed  60  months 

Applicable  Regulations:  (a)  The 
Rehabilitation  Services  Administration 


Regulations  governing  the  Rehabilitation 
Continuing  Education  Program,  34  CFR 
Parts  385  and  389.  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75,  77,  and 
80. 

For  Applications  or  Information 
Contact:  Mary  Ford,  Office  of 
Developmental  Programs,  Rehabilitation 
Services  Administration,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  3332  (Switzer 
Building).  Washington.  DC  20202-2650. 
Telephone:  (202)  732-1351. 

Program  Authority:  19  US  C.  774. 
Dated:  NovembRf  7, 1988. 
Madeleine  Will. 

Ar.sistanI  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[\H  Doc.  88-26261  Filed  11-10-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Award  of  a  Cooperative  Agreement, 
Noncompetitive  Financial  Assistance; 
Thermoluminescence  Laboratory  of 
University  of  Utah 

AGENCY:  Nevada  Operations  Office, 
DOE. 

action:  Notice  of  noncompetitive 
financial  assistance. 

summary:  doe  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.14(e)(l){ii), 
it  is  awarding  a  noncompetitive 
financial  assistance  cooperative 
agreement  for  a  research  program  to  be 
conducted  at  the  Thermoluminescence 
(TL)  Laboratory  of  the  University  of 
Utah  on  the  development  of  optically 
stimulated  luminescence,  imaging  TL 
spectrometry,  and  electron  spin 
resonance  techniques  for  accident  and 
environmental  dosimetry. 

Project  Scope 

This  award  will  primarily  support  the 
operation  of  the  TL  Laboratory  and  the 
development  of  new  techniques  for 
analysis  of  environmental  materials 
which  will  expand  the  capability  for 
rapid,  accurate  measurement  of 
radiation  dose  delivered  in  accident 
situations.  The  Optically  Stimulated 
Luminescence  technique  is  similar  to  TL 
spectrometry  but  uses  photo  rather  than 
thermal  stimulation.  Recent  results  from 
a  research  laboratory  indicated  that,  in 
fired  quartz,  doses  as  low  as  one  rad 
can  be  measured.  Development  of  this 
technique  will  enable  the  University  to 
analyze  ceramics  and  bricks  containing 
feldspar  crystals  that  cannot  be 
analyzed  using  the  TL  technique. 


Imaging  TL  Spectrometry  will  address 
the  problems  of  grain  heterogeniety  by 
providing  single-grain  imaging  of  TL 
samples.  This  technique  will  provide  a 
method  by  which  grains  of  similar 
properties  may  be  sorted  to  improve  the 
signal  output  and  speed  up  sample 
preparation.  Development  of  this 
capability  will  facilitate  the  laboratory's 
capability  for  emergency  response  to  a 
radiological  accident. 

Eligibility  for  the  award  of  this 
cooperative  agreement  is  being  limited 
to  the  University  of  Utah  because  the  TL 
Laboratory  at  the  University  is  the  only 
laboratory  in  the  United  States  that  is 
capable  of  doing  this  kind  of  work. 

The  term  of  this  cooperative 
agreement  is  for  three  years  and  will 
commence  on  January  1, 1988.  and  end 
on  December  31, 1991.  The  total 
estimated  cost  of  this  award  is  $1.12 
million. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Nevada 
Operations  Office,  ATTN:  David  L 
Wheeler,  P.O.  Box  98518,  Las  Vegas,  N  V 
89193-8515. 

Issued  in  Las  Vegas,  Nevada  on  October 
26. 1988. 
Nick  C.  Aquilina. 

A/o/itJ^'tT. 

[FR  Doc.  88-262.^4  Filed  11-10-88:  8:45  am) 

BILUNG  CODE  «4S0-01-M 


Economic  Regulatory  Administration 

(ERA  Docket  No^  88-51-NGI 

Renaissance  Energy  (U.S.)  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  and  Export 
Natural  Gas  to  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
and  export  natural  gas  to  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  gives  notice  that  it  has  issued 
an  order  granting  Renaissance  Energy 
(U.S.)  Inc.  (Renaissance)  blanket 
authorization  to  import  natural  gas  from 
and  export  natural  gas  to  Canada.  The 
order  issued  in  ERA  Docket  No.  88-51- 
NG  authorizes  Renaissance  to  import  or 
export  in  the  aggregatge  not  more  than 
200  Bcf  of  U.S.  and  Canadian  natural  g.^s 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room.  3F- 
056,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
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Washington,  DC  20585.  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Issued  in  Washington.  DC.,  on  November  8. 
1988. 

Constance  L.  Buckley, 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
|FR  Doc.  88-26235  Filed  11-10-88:  8:45  am) 

BILUNG  COOC  MSO-OI-M 


Proposed  Remedial  Order  To  Richome 
Oil  and  Gas  Co^  Jerome  B.  Herrmann 
and  Richard  P.  Herrmann 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  proposed  remedial 
order  to  Richome  Oil  and  Gas  Company. 
Jerome  B.  Herrmann  and  Richard  P. 
Herrmann.  


may  be  issued  as  a  final  Remedial 

Order. 
Pursuant  to  10  CFR  205.193(c).  a 

person  who  files  a  Notice  of  Objection 

shall  on  the  same  day  serve  a  copy  of 

the  Notice  upon: 

Ben  Lemos,  Director,  Enforcement 
Litigation  Division,  U.S.  Department  of 
Energy,  1403  Slocum  Street.  2nd  Floor, 
Dallas,  Texas  75207, 
and  upon: 

Diana  D.  Clark.  Director,  Administrative 
Litigation  Division.  U.S.  Department  of 
Energy.  RG-32. 1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 

Issued  in  Washington.  DC,  on  the  4lh  day 
of  November  1988. 
Milton  C  Lorenz. 

Chief  Counsel  for  Enforcement  Litigation. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-26236  Filed  11-10-88:  8:45  am] 
BILUNG  COOE  S45(H)1-« 


summary:  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
of  the  Department  of  Energy  hereby 
gives  notice  of  a  Proposed  Remsdial 
Order  which  was  issued  to  Richome  Oil 
and  Gas  Company  (now  known  as 
Herrmann  Energy),  Jerome  B.  Herrmann 
and  Richard  P.  Herrmann  of  Amarillo. 
Texas  on  September  21, 198P  This 
Proposed  Remedial  Order  alleges 
overcharges  in  the  amount  of 
Si  37.030.20.  plus  interest,  resulting  from 
violations  of  6  CFR  150.354(c).  and  10 
CFR  212.73(a)  and  212.74  during  the  time 
period  November  1973  through 
December  1974.  The  effect  of  the  alleged 
violations  is  nationwide. 

A  copy  of  the  Proposed  Remedial 
Order  may  be  obtained  from:  Office  of 
Freedom  of  Information  Reading  Room. 
United  States  Department  of  Energy. 
Forrestal  Building.  Room  lE-190. 1000 
Independence  Avenue,  SW- 
Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals.  United  States 
Department  of  Energy.  Forrestal 
Building.  Room  lE-234. 1000 
Independence  Avenue.  SW.. 
Washington.  DC,  in  accordance  with  10 
CFR  205.193.  The  Notice  shall  be  filed  in 
duplicate,  shall  briefly  describe  how  the 
person  would  be  aggrieved  by  issuance 
of  the  Proposed  Remedial  Order  as  a 
final  order  and  shall  state  the  person's 
intention  to  file  a  Statement  of 
Objections.  A  person  who  fails  to  file  a 
Notice  of  Objection  shall  be  deemed  to 
have  admitted  the  findings  of  fact  and 
conclusions  of  law  stated  in  the 
proposed  order.  If  a  Notice  of  Objection 
is  not  filed  in  accordance  with  10  CFR 
205.193,  the  Proposed  Remedial  Order 


Proposed  Remedial  Order  to  Salomon 
Inc^  et  al. 

agency:  Economic  Regulatory 
Administration.  DOE. 
action:  Notice  of  proposed  remedial 
order  to  Salomon  Inc.,  Philipp  Brothers. 
Inc.,  Derby  &  Co.,  Inc.,  Phibro 
Corporation,  Derby  Distributors.  Inc., 
Philipp  Brothers  Latin  American 
Corporation,  Philipp  Brothers  Pam 
American  Corporation. 

summary:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  notice  of  a  Proposed 
Remedial  Order  (PRO)  which  was 
issued  to  Salomon  Inc.,  c/o  Corporation 
Trust  Company.  Corporation  Trust 
Plaza,  1209  Orange  Street.  Wilmington. 
Delaware  19801,  and  the  following 
subsidiary  corporations:  Philipp 
Brothers,  Inc.,  1221  Avenue  of  the 
Americas.  New  York,  New  York  1002ft 
Derby  &  Co.,  Inc.  (same  address):  Phibro 
Corporation,  c/o  Corporation  Trust 
Company.  Corporate  Trust  Center.  1209 
Orange  Street.  Wilmington.  Delaware 
19801;  Derby  Distributors.  Inc..  McGraw- 
Hill  Bldg..  Avenue  of  the  Americas  and 
48th  Street.  New  York.  New  York.  10020; 
Philipp  Brothers  Latin  American 
Corporation.  1221  Avenue  of  the 
Americas,  New  York.  New  York  10020; 
and  Philipp  Brothers  Pan  American 
Corporation  (same  address).  The  PRO 
charges  that  Derby  &  Co..  Inc.  and 
Phibro  Corp.  violated  the  anti-layering 
and  other  pricing  provisions  of  the 
regulations  applicable  to  crude  oil 
resales  (10  CFR  Part  212,  Subpart  L) 
during  the  1978-1980  period  and 
received  unlawful  revenues  of  $46.06 


million  and  $59.29  million,  respectively. 
The  PRO  further  alleges  that  Derby 
Distributors.  Inc..  Philipp  Brothers  Pan 
American  Corp..  and  Philipp  Brothers 
Latin  American  Corporation  violated  the 
pricing  provisions  of  these  regiilations 
during  the  same  period  and  received 
unlawful  revenues  of  $1,362,459.14. 
$164,780.40.  and  $1,096,434.92. 
respectively.  The  effect  of  these 
overcharges  is  nationwide. 

The  total  overcharges  alleged  in  the 
PRO  amount  to  $107.97  million.  The  PRO 
seeks  payment  of  this  amount,  plus 
interest,  to  DOE.  With  interest,  the  total 
restitutionary  amount  sought,  through 
September  30, 1988.  is  $311.61  million. 
The  PRO  contemplates  that  all  monies 
received  will  be  deposited  into  an 
interest-bearing  escrow  account  for 
ultimate  distribution  pursuant  to  DOE's 
Special  Refund  Procedures  (10  CFR  Part 
205,  Subpart  V)  and  DOE's  Modified 
Statement  of  Restitutionary  Policy  (51 
FR  27899,  August  4, 1986). 

A  copy  of  the  PRO  may  be  obtained 
from:  Office  of  Freedom  of  Information 
Reading  Room,  United  States 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  United  States 
Department  of  Energy,  Forrestal 
Building.  Room  lE-234. 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  in  accordance 
with  10  CFR  205.193.  The  Notice  shall  be 
filed  in  duplicate,  shall  briefly  describe 
how  the  person  would  be  aggrieved  by 
issuance  of  the  Proposed  Remedial 
Order  as  a  final  order,  and  shall  stale 
the  person's  intention  to  file  a  Statement 
of  Objections. 

Pursuant  to  10  CFR  205.193(c),  a 
person  who  files  a  Notice  of  Objection 
shall  on  the  same  day  serve  a  copy  of 
the  Notice  upon:  Ben  Lemos,  Director, 
Economic  Regulatory  Administration. 
U.S.  Department  of  Energy.  1403  Slocum. 
2nd  Floor.  Dallas,  Texas  75207  and 
upon:  Diana  D.  Clark,  Director, 
Administrative  Litigation  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW.,  RG-32, 
Washington,  DC  20585. 

Issued  in  Washington,  DC.  on  the  3rd  day 
of  November  1988. 
Milton  C.  Lorenz, 

Chief  Counsel  for  Enforcement  Litigation. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-26237  Filed  11-10-88:  8:45  am) 

BILLING  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER89-38-000,  et  al.] 

New  England  Power  Company,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Company 

[Docket  No.  ER89-3&-000) 
November  4, 1988. 

Take  notice  that  on  October  31. 198t. 
New  England  Power  Company  (NEP) 
tendered  for  filing  amendments  to  its 
FERC  Eelctric  Tariff.  Original  Volume 
No.  1,  Schedule  II-A.  which  is  the  Oil 
Conservation  Adjustment  Clause  (OCA) 
within  that  tariff.  NEP  requests  that  the 
proposed  changes  be  made  effective 
December  31, 1988,  but  be  suspended  for 
one  day,  to  permit  billing  under  the 
amendments  on  January  1, 1989. 

NEP  states  that  the  proposed 
amendments  add  a  1.1  mill  per  KWH 
floor  to  the  OCA  charge.  NEP  explains 
that  the  floor  is  needed  to  allow  full 
recovery  of  its  coal  conversion 
investment  in  its  Salem  Harbor  Units  1. 

2,  and  3  (Units).  According  to  NEP.  the 
currently  effective  OCA  charge,  which  is 
based  on  the  oil/coal  price  differential 
of  the  Units,  does  not  allow  for 
amortization  of  that  investment  due  to 
the  precipitous  drop  in  oil  prices.  NEP 
states  that  the  proposed  change  will 
allow  full  amortization  by  1996. 

Comment  date:  November  21, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Dexter  Corporation  and  Meridian 
Trust  Company 

[Docket  No.  QF8(>-765-001  ] 

November  4, 1988. 

On  October  20, 1988,  The  Dexter 
Corporation  and  Meridian  Trust  Co. 
(Applicants),  of  One  Elm  Street, 
Windsor  Locks,  Connecticut  06096  and 
35  North  6th  St.,  Reading.  Pennsylvania 
19601,  respectively,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined-cycle  cogeneration 
facility  will  be  located  in  Windsor 
Locks,  Connecticut.  The  facility  will 
consist  of  a  combustion  turbine 
generating  unit,  a  heat  recovery  steam 
generator,  and  an  extraction/condensing 
steam  turbine  generating  unit.  Steam 
and  hot  water  produced  by  the  facility 
will  be  used  by  C.H.  Dexter  Division  of 


The  Dexter  Corporation  to  manufacture 
specialty  papers  and  nonwovens.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  52  MW.  The 
primary  energy  source  will  be  natural 
gas.  The  installation  of  the  facility  began 
in  1987. 

The  original  application  was  filed 
May  27, 1986,  and  was  granted  on 
August  22, 1986  (36  FERC  ^  62,216).  The 
recertification  is  requested  due  to 
change  of  ownership.  The  legal  title  to 
the  facility  has  been  transferred  to 
^  Meridian  Trust,  not  in  its  individual 
v^apacity,  but  solely  as  owner  trustee. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER89-3&-0001 
November  4. 1988. 

Take  notice  that  on  October  28. 1988, 
Public  Service  Company  of  New 
Hampshire  tendered  for  filing  proposed 
changes  in  its  transmission  service  to 
Commonwealth  Electric  Company.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $324,690  based  on  the  12 
month  period  ending  October  31, 1989. 

The  proposed  change  is  designed  to 
put  in  place  rates  that  reflect  accurately 
the  costs  of  the  transmission  service 
provided  by  PSNH  and  the  parties  have 
executed  a  contract  memorializing  the 
changes. 

Public  Service  Company  requests 
waiver  of  the  Commission's  notice 
requirements  to  permit  the  transmission 
agreement  to  become  effective  as  of 
November  1, 1988. 

Copies  of  the  filing  were  served  upon 
Commonwealth  Electric  Company. 

Comment  date:  November  21, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 

[Docket  No.  ER89-37-000[ 
November  4, 1988. 

Take  notice  that  on  October  31, 1988, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  §  35.12  of  the  regulations 
under  the  Federal  Power  Act,  as  a  rate 
schedule,  an  agreement  with  UNITIL 
Power  Corporation  (UNITIL).  The  short 
term  agreement  provides  that  NYSEG 
shall  sell  surplus  capability  and 
associated  energy  to  UNITIL.  Service 
under  this  agreement  will  commence  on 
November  1, 1988  and  shall  terminate  on 
April  30, 1989  unless  extended  in  writing 
by  mutual  agreement. 


NYSEG  has  filed  a  copy  cf  this  filing 
with  UNITIL  Power  Corporation  and 
with  the  Public  Service  Commission  of 
the  State  of  New  York. 

NYSEG  requests  that  the  60-day  filing 
requirement  be  waived  and  that 
November  1, 1988  be  allowed  as  the 
effective  date  of  the  filing. 

Comment  date:  November  21. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  Colorado 

[Dorket  No.  ER39-898-0001 
November  4. 1988. 

Take  notice  that  on  October  31, 1988, 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing  a 
proposed  change  in  its  Power  Purchase 
and  Interchange  Agreement  (Agreement) 
with  Colorado-Ute  Electric  Association, 
Inc.  (Colorado-Ute).  Public  Service 
slates  that  the  proposed  change  is  a 
Supplement  to  Public  Service's 
Agreement  with  Colorado-Ute,  dated 
April  30, 1982,  on  file  with  the 
Commission  under  Public  Service's 
FERC  Rate  Schedule  No.  37. 

Public  Service  states  that  the 
Supplement  to  the  Agreement  with 
Colorado-Ute  provides  fore  change  in 
the  billing  procedures  reflecting 
Intermounlain  REA's  (REA)  wheeling 
power  and  energy  on  behalf  of  Public 
Service. 

Public  Service  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
Agreement  and  affected  slate 
commissions. 

Comment  date:  November  21, 1988,  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

6.  Allegheny  Power  Service  Corporation 
on  Behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  West  Penn  Power  Company 
(The  APS  Companies) 

[Docket  No.  ER88-615-000[ 
November  4, 1988. 

Take  notice  that  on  October  24, 1988. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company,  tendered  for  filing 
information  in  response  to  requests  by 
the  Staff  concerning  the  initial  filing  in 
this  docket  on  September  19, 1988. 

Copies  of  the  filing  have  been  served 
upon  American  Municipal  Power-Ohio, 
Inc.,  the  Maryland  Public  Service 
Commission,  the  Ohio  Public  Utilities 
Commission,  the  Pennsylvania  Public 
Utility  Commission,  the  Virginia  State 
Corporation  Commission,  the  West 


45814 


Federal  Register  /  Vol.  53.  No.  219  /  Monday.  November  14.  1988  /  Notices 


Virginia  Public  Service  Commission,  and 
Elkem  Metals  Company. 

Comment  date:  November  14, 1988,  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

7.  Southern  California  Edison  Company 

(Docket  No.  ER88-606-000| 
November  4, 1988. 

Take  notice  that  on  September  14, 
1968,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  a 
change  of  rates  for  transmission  service 
as  embodied  in  Edison's  agreements 
with  the  following  entities  which  reflects 
a  reduction  in  rate  of  return  from  11.24 
percent  to  10.75  percent  and  changes  to 
depreciation  rate  authorized  by  the 
California  Public  Utilities  Commission 
(CPUC)  to  be  made  effective  January  1. 
1988. 

Rate  Schedule  FERC  No. 

\.  Arizona  Electric  Power  Cooper-    131,  161 
ative. 

2.  Arizona  Public  Service  Compa-    IBS 
ny. 

3.  City  of  Burbank 166 

4.  Culifomia  Department  of  Water    38.  112.  113. 
Resources.  181 

5.  City  of  Lo»  Angeles  Department    102.  118.  140, 
of  Water  and  Power.  141.  103.  188 

6.  City  of  Glendale 143 

7.  M-S-R  Public  Power  Agency —  153 

8.  Pacific  Gas  and  Electric  Compa-    117, 147 
ny. 

9.  City  of  Pasadena 158 

10.  San  Diego  Gas  &  Electric  Com-    151 
pany. 

11.  Western  Area  Power  Authority..  20 

Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  for  these  rate 
changes  of  January  1. 1988. 

In  addition.  Edison  tendered  for  filing 
a  corrected  Exhibit  F  of  Attachment  D 
under  ER87-517-000  which  corrects  a 
typographical  error  in  the  presently 
effective  rate  for  PG&E.  Rate  Schedule 
FERC  No.  147.  Edison  requests  waiver  of 
the  Commission's  prior  notice 
requirement  and  an  effective  date  for 
this  correction  as  of  July  1, 1987. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  14. 1988.  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

8.  Florida  Power  &  Light  Company 

(Docket  No.  ER89-41-000I 
November  7. 1988. 

Take  notice  that  on  October  31, 1988, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  Amendment  Number 
One  To  Short  Term  Agreement  To 
Provide  Power  and  Energy  by  Florida 
Power  &  Light  Company  To  Utilities 


Commission.  City  of  New  Smyrna 
Beach,  Florida. 

Under  Amendment  Number  One.  FPL 
and  Utilities  Commission.  City  of  New 
Smyrna  Beach.  Florida  have  agreed  to 
extend  the  term  of  the  Short  Term 
Agreement  from  December  31, 1989  to 
May  28, 1992.  According  to  FPL.  a  copy 
of  this  filing  was  served  upon  the 
Utilities  Commission,  City  of  New 
Smyrna  Beach.  Florida  and  the  Florida 
Public  Service  Commission. 

Comment  date:  November  21. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ohio  Edison  Company 

(Docket  No.  ER88-544-0001 
November  7, 1988. 

Take  notice  that  on  October  14, 1988, 
Ohio  Edison  Company  tendered  for 
filing,  pursuant  to  the  Commission's 
Order  of  September  30, 1988,  two 
unexecuted  Service  Agreements 
between  Ohio  Edison  Company  and 
American  Municipal  Power-Ohio,  Inc. 

Comment  date:  November  22. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER8*^H)-000l 
November  7, 1988. 

Take  notice  that  on  October  31. 1988. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  35.12  of  the 
regulations  under  the  Federal  Power 
Act.  as  a  rate  schedule,  an  agreement 
with  Long  Island  Lighting  Company 
(LILCO).  The  short  term  agreement 
provides  that  NYSEG  shall  sell  surplus 
capability  and  associated  energy  to 
LILCO.  Service  under  this  agreement 
commenced  on  September  16, 1988  and 
shall  terminate  on  October  30, 1988 
unless  extended  in  writing  by  mutual 
agreement. 

NYSEG  has  filed  a  copy  of  this  filing 
with  Long  Island  Lighting  Company  and 
with  the  Public  Service  Commission  of 
the  State  of  New  York. 

NYSEG  requests  that  the  60-day  filing 
requirement  be  waived  and  that 
September  16. 1988  be  allowed  as  the 
effective  date  of  the  filing. 

Comment  date:  November  21, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MSU  System  Services.  Inc. 

(Docket  No.  ER89-34-0001 
November  7. 1988. 

Take  notice  that  on  October  28, 1988, 
MSU  System  Services,  Inc.  (SSI),  as 
agent  for  Arkansas  Power  &  Light 
Company  (AP&L),  Louisiana  Power  * 


Light  Company  (LP&L).  Mississippi 
Power  &  Light  Company  (MP&L)  and 
new  Orleans  Public  Service  Inc. 
(NOPSI),  tendered  for  filing  an 
Interchange  Agreement  between  AP&L, 
LP&L,  MP&L,  NOPSI.  and  SSI 
(collectively  the  Middle  South  System 
Companies)  and  Sam  Rayburn  G&T 
Electric  Cooperative.  Inc.  (SRG&T) 
(Interchange  Agreement),  an 
Amendment  to  the  Replacement  Energy 
service  schedule  under  the  Interchange 
Agreement,  and  a  letter  agreement  for 
the  sale  of  unit  and  reserve  capacity  and 
energy  to  SRG&T  (Letter  Agreement). 

SSI  requests  an  effective  date  of 
January  1, 1989  for  the  Interchange 
Agreement,  the  Amendment  to  the 
service  schedule,  and  the  Letter 
Agreement. 

Comment  date:  November  21. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12  Arizona  Public  Service  Company 

(Docket  No.  ER89-35-000| 
November  7, 1988. 

Take  notice  that  on  October  28, 1988, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Supplemental 
Capacity  Sale  Agreement  (Agreement) 
between  APS  and  Citizen's  Utilities 
Company  (CUC). 

The  Agreement  provides  for  APS  to 
initially  supply  6  MW  of  supplemental 
capacity  for  the  period  December  1, 1988 
through  February  28, 1989.  No  new 
facilities  nor  modifications  to  existing 
facilities  will  be  required  to  provide  the 
aforementioned  service. 

A  copy  of  this  filing  has  been  served 
upon  Citizens  Utilities  Company  and 
Arizona  Corporation  Commission. 

Comment  date:  November  21, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 

[Docket  No.  ER89-43-0001 
November  7, 1988. 

Take  notice  that  on  October  31, 1988. 
Northeast  Utilities  Service  Company 
(NUSCO),  as  Agend  for  the  Connecticut 
Light  and  Power  Company  (CL&P)  for 
itself  and  as  successor  by  merger  with 
the  Hartford  Elecric  Light  Company 
(HELCO)  and  Western  Massachusetts 
Electric  Company  (WMECO),  tendered 
for  filing  Notices  of  Termination  of  the 
following  rate  schedules: 

Burlington  Exchange  Agreement 
(Middletown/Montville)  between  CL&P, 
HELCO.  and  Buriington  Electric 
Department,  dated  November  1, 1980 
(CL&P's  Rate  Schedule  No.  FERC  243, 
HELCO's  FERC  No.  244,  hereinafter 
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referred  to  as  "CL&Ps  Rate  Schedule 
No.  FERC  243"). 

Weekly  Exchange  Agreement 
between  CL&P.  HELCO.  and  Hardwick 
Electric  Department  dated  June  1. 1979 
(CL&P  Rate  Schedule  No.  FERC  206, 
HELCO's  FERC  No.  213.  hereinafter 
referred  to  as  "CL&P's  Schedule  No. 
FERC  206"). 

Agreement  Between  WMECO  and 
Village  of  Hyde  Park  With  Respect  to 
Gas  Turbine  Units  Located  at  Doreen 
and  Woodland  Road  Substation  dated 
April  1, 1983  (WMECO  Rate  Schedule 
No.  FERC  233). 

Agreement  Between  WMECO  and 
Village  of  Johnson  With  Respect  to  Gas 
Turbine  Units  Located  at  Doreen  and 
Wooland  Road  Substation  dated  April  1. 
1983  (WMECO  Rate  Schedule  No.  FERC 
232). 

Weekly  Exchange  Agreement 
between  CL&P,  HELCO,  and 
Lyndonville  Electric  Department  dated 
October  1. 1977  (CL&P  Rate  Schedule 
No.  FERC  197,  HELCO's  FERC  No.  196, 
hereinafter  referred  to  as  "CL&Fs  Rate 
Schedule  No.  FERC  19r'). 

Weekly  Exchange  Agreement 
between  CL&P,  HELCO,  and  Ludlow 
Electric  Department  dated  June  1, 1979 
(CL&P  Rate  Schedule  No.  FERC  202, 
HELCO's  FERC  No.  209,  hereinafter 
referred  to  as  "CL&P's  Rate  Schedule 
No.  FERC  202"). 

Weekly  Exchange  Agreement 
between  CL&P,  HELCO,  and  Morrisville 
Water  and  Light  Department  dated  June 
1, 1979  (CLAP  Rate  Schedule  No.  FERC 
204,  HELCO's  FERC  No.  211,  hereinafter 
referred  to  as  "CL&Fs  Rate  Schedule 
No.  FERC  204"). 

Weekly  Exchange  Agreement 
between  CL&P,  HELCO.  and  Northfield 
Electric  Department  dated  June  1, 1979 
[CL&P  Rale  Schedule  No.  FERC  205. 
HELCO's  FERC  No.  212,  hereinafter 
referred  to  as  "CL&P's  Rate  Schedule 
No.  FERC  205"). 

Weekly  Exchange  Agreement 
between  CL&P,  HELCO,  and  Stowe 
Electric  Department  dated  June  1, 1979 
[CL&P  Rate  Schedule  No.  FERC  203. 
HELCO's  FERC  No.  210,  hereinafter 
referred  to  as  "ClAP'i  Rate  Schedule 
No.  FERC  203"). 

Weekly  Exchange  Agreement 
between  CL&P.  HELCO.  and 
Washington  Electric  Cooperative,  Inc., 
dated  June  1, 1979  (CL&P  Rate  Schedule 
No.  FERC  207,  HELCO's  FERC  No.  214, 
hereinafter  referred  to  as  "CL&P's  Rate 
Schedule  No.  FERC  207"). 

The  rate  schedules  are  to  be 
terminated  because  they  are  no  longer 
being  utilized  by  the  parties  to  the 
agreements.  The  Commission  is 
requested  to  allow  the  terminations  to 
take  effect  on  November  14, 1988. 


Notices  of  the  proposed  terminations 
have  been  served  upon  all  the  parties 
affected  by  this  proceeding. 

Comment  date:  November  21, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

(Docket  No.  ER88-42-0001 
November  7, 1988. 

Take  notice  that  on  October  31. 1988. 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  proposed 
changes  with  respect  to  a  Purchase 
Agreement  with  respect  to  Various  Gas 
Turbine  Units  between  the  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Ne»vport  Electric  Corporation 
(Newport),  dated  May  1. 1966, 

The  proposed  changes  would  not 
increase  rates,  but  would  (1)  change  the 
amounts  of  the  purchases  provided 
under  and  add  a  unit  to  the  Rate 
Schedule,  and  (2)  change  the  date  on 
which  the  negotiated  rate  for  the 
capacity  charge  would  be  replaced  with 
a  cost-of-service  rate. 

Pursuant  to  §  35.19  of  the 
Commission's  Regulations  and  in  order 
to  conform  with  the  requirements  of 
§  35.18(b)  and  (c),  NUSCO  incorporates 
hereto  by  reference  the  information 
previously  submitted  to  the  Commission 
under  FERC  Rate  Schedule  No.  CL&P 
350  (Agreement). 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  rate  schedule  changes  to 
become  effective  May  1, 1986. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P  and  Newport 

NUSCO  further  states  that  the  fding  is 
in  accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  November  21, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Montaup  Electric  Company 

jDooket  No.  ER8&-47-000J 
November  7, 1988. 

Take  notice  that  on  November  1,  1988, 
Montaup  Electric  Company  (Montaupo) 
tendered  for  filing  rate  schedule 
revisions  incorporating  the  1989  forecast 
billing  rate  for  its  purchased  capacity, 
adjustment  clause  (PCAC)  for  all- 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company 
(Eastern  Edison)  in  Massachusetts  and 
Blackstone  Valley  Electric  Company 
(Blackstone)  in  Rhode  Island  and 
contract  demand  service  to  three  non- 
affiliated customers:  The  Town  of 
Middleborough  in  Massachusetts  and 
the  Pascoag  Fire  District  and  the 
Newport  Electric  Corporation  in  Rhode 


Island.  The  new  forecast  billing  rate  is 
$9.47931 /kw-Mo.  Montaup  requests  that 
the  new  rale  become  effective  January  1, 
1989  in  accordance  with  the  PCAC. 

Montaup's  filing  was  served  on  the 
affected  customers,  the  Attorneys 
General  of  Massachusetts  and  Rhode 
Island,  the  Rhode  Island  Public  Utilities 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  Novembver  21, 1988. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  document 

16.  Idaho  Power  Company 

(Docket  No.  ER89-43-000) 
November  7, 1988. 

Take  notice  that  on  October  31, 1988. 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7, 1978,  a  summary  of  sales 
made  under  the  Company's  1st  Revised 
FERC  Electric  Tariff.  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  August  1988,  along  with  cost 
justification,  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 

Utah  Power  and  Light  Company:  Supplement 

No.  78 
Pacific  Power  and  Light  Company: 

Supplement  No.  25 
Sierra  Pacific  Power  Company;  Siipplemnnt 

No.  78 

Comment  date:  November  21, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

(Docket  No.  ER89-46-000) 
November  7, 1988. 

Take  notice  that  on  November  1. 1988, 
New  England  Power  Company  (.NEP) 
tendered  for  filing  an  executed 
Interconnection  Agreement  with  Indeck 
Energy  Services  of  Turners  Falls,  Inc.,  an 
Illinois  Corporation. 

The  purpose  of  the  Agreement  is  to 
facilitate  the  transmission  of  power  that 
will  be  produced  by  Indeck's  planned 
new  cogeneration  facility  in  Turners 
Falls,  Massachusetts  to  UNTTIL  Power 
Corp.  (UNFTIL)  in  Exeter,  New 
Hampshire. 

NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Agreement  may  become 
effective  July  7. 1988  in  accordance  with 
its  terms  and  the  intent  of  the  parties. 

Comment  date:  November  21. 1988.  in 
accordance  with  Standard  Paragraph  E 
;it  the  end  of  this  notice. 


/" 
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18.  Southern  Company  Services.  Inc. 

[Docket  No.  ER89-4ft-000l 
November  7. 1988. 

Take  notice  that  on  November  1,  1988, 
Southern  Company  Services,  Inc..  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company,  tendered  for  filing  the 
Southern  Company  Intercompany 
Interchange  Contract,  together  with  all 
Allocation  Methodology  and  Periodic 
Rate  Computation  Manual  showing  the 
basis  for  interchange  and  pooling 
transactions  between  such  companies. 
The  filing  also  includes  informational 
schedules  which  detail  the  charges  and 
derivation  of  components  of  the  rate  to 
be  used  during  the  calendar  year  1989. 
The  new  Intercompany  Interchange 
Contract  is  proposed  to  be  effective  on 
January  1. 1989. 

The  new  Southern  Company  System 
Intercompany  Interchange  Contract 
constitutes  a  coordination  and 
interchange  agreement  between  the 
operating  companies  of  the  Southern 
Company.  The  Contract  provides  for 
certain  power  pooling  transactions, 
including  exchange  of  interchange 
energy  and  the  pricing  thereof,  the 
purchase  and  sale  of  capacity  and  the 
rates  and  charges  therefore,  as  well  as 
other  interchange  arrangements 
between  the  operating  companies. 

Comment  date:  November  21. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  United  States  Department  of  Energy 
Bonneville  Power  Administration 

(Docket  No.  ER89-20ei-000| 
November  7.  1988. 

Take  notice  that  on  November  2, 1988. 
Bonneville  Power  Administration  (BPA) 
of  the  United  States  Department  of 
Energy  tendered  for  filing  a  proposed 
modification  of  Southern  California 
Edison  Company  Contract  Formula  Rate 
schedule  SC-86  (Modified  SC-86).  BPA 
requests  final  confirmation  and  approval 
of  this  rate  schedule  pursuant  to  section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Northwest  Power  Act).  16  U.S.C. 
839e(a)(2).  and  the  Commission's  rules 
for  the  confirmation  and  approval  of 
rates  for  Federal  power  marketing 
agencies.  18  CFR  Part  300. 

BPA  does  not  request  interim 
approval  of  the  Modified  SC-86  rale 
schedule.  BPA  requests  that  the 
Commission  grant  final  approval  of  the 
Modified  SC-86  Rate  schedule  by 
January  15. 1989.  for  an  effective  dale  of 
July  1. 1989.  and  that  the  Commission 
extend  the  existing  rate  approval  period 


of  the  original  SC-86  rate  schedule,  as 
modified,  until  June  30.  2008.  United 
States  Dep't  of  Enersy— Bonneville 
Power Admn.  37  F.E.R.C.  \  61.345  (1986). 

Modified  SC-86  applies  to  the  sale  of 
250  MW  of  surplus  firm  power  at  an 
annual  load  factor  of  53.57%.  It  begins  at 
an  initial  level  of  28.5  mills  per  kWh  (a 
23%  decrease  in  the  initial  rate  level) 
and  escalates  annually  using  a  weighted 
average  of  the  oil  and  gas  price 
escalation  in  the  previous  year.  The 
operative  Modified  SC-86  rate  in  each 
successive  year  will  be  bounded  by  a 
floor  and  ceiling,  which  escalate  each 
fiscal  year  based  on  changes  in  BPA's 
average  system  cost. 

Comment  date:  November  21. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Procter  &  Gamble  Paper 
Products  Company 

[Dorket  No.  QF89-2a-O00| 
November  7.  1988. 

On  October  26. 1988.  The  Procter  & 
Gamble  Paper  Products  Company 
(Applicant),  of  1  Procter  &  Gamble 
Plaza,  Cincinnati,  Ohio  45202-3315 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Oxnard. 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator.  Steam 
recovered  from  the  facility  will  be  used 
in  Procter  &  Gamble's  papermaking 
process.  The  net  electric  power 
production  capacity  will  be  46.77 
megawatts.  The  primary  energy  source 
will  be  natural  gas.  Installation  of  the 
facility  began  in  July  1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secrttary. 

|FR  Doc.  88-20198  Filed  11-10-88;  8  45  am] 
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[Docket  No.  TQ89- 1-25-0001 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

November  7. 1988. 

Take  notice  that  on  October  31. 1988. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing,  to 
be  effective  December  1. 1988,  Twenty- 
Seventh  Revised  Sheet  No.  4  and 
Alternate  Twenty-Seventh  Revised 
Sheet  No.  4  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  MRT 
states  that  the  filing  is  being  submitted 
to  refiect  its  second  quarterly  purchased 
gas  cost  adjustment  (PGA)  pursuant  to 
§  154.308  of  the  Commission's 
Regulations  and  the  PGA  provisions  of 
MRT's  tariff,  and  is  designed  to  track 
pipeline  and  producer  cost  changes  and 
recover  costs  which  have  accumulated 
in  its  Unrecovered  Purchased  Gas  Cost 
Account. 

In  its  filing.  MRT  requests 
authorization  to  extend  its  existing  PG.\ 
surcharge  amortization  period,  which 
would  presently  expire  February'  1. 1989. 
to  May  31. 1989.  in  order  to  mitigate  the 
impact  of  increases  in  its  current  costs 
of  purchased  gas  during  the  winter 
heating  season.  MRT  states  that 
extending  the  existing  surcharge 
amortization  period  as  proposed  will 
result  in  a  composite  reduction  of 
S519.000  during  the  subject  quarterly 
PG.A  period. 

MRT  also  states  that  the  primary  tariff 
sheet  included  in  its  filing  reflects  the 
impact  of  a  recent  agreement  in 
principle  reached  with  United  Gas  Pipe 
Line  Company  (United)  pursuant  to 
which  MRT  will  both  reduce  its  current 
firm  sales  maximum  daily  quantity  with 
United  and  become  a  firm  shipper  under 
United's  Rate  Schedule  FTS.  effective 
November  1. 1988.  The  primary  tariff 
sheet.  Twenty-Seventh  Revised  Sheet 
No.  4,  reflects  both  the  reduction  of 
sales  demand  charges  presently  paid 
United,  as  well  as  the  proposed 
reclassification  of  certain  costs, 
previously  paid  United  as  sales  demand 
charges,  which  will  be  paid  as  fixed 
transportation  reservation  fees  as  a 
result  of  MRT's  conversion  of  sales 


service  to  transportation  service  on  the 
United  system.  This  reclassification  will 
result  in  a  correspondjng  restatement  of 
MRTs  base  tariff  rates,  similar  to  the 
cost  reclassification  and  rate 
restatement  resulting  from  MRTs 
conversion  of  firm  sales  contract 
demand  with  Natural  Gas  Pipeline 
Company  of  America,  which  was 
recently  approved  by  the  Commission  at 
Docket  No.  RP88-220-000.  MRT  requests 
Commission  authorization  for  this 
proposed  cost  reclassification  and  base 
rate  restatement  in  the  subject  filing. 

MRT  further  states  that  Twenty- 
Seventh  Revised  Sheet  No.  4  reflects  a 
decrease  of  $1.93  per  Mcf  in  Demand 
Charge  D-1,  a  decrease  of  $.0021  per 
Mcf  in  the  Demand  charge  D-2  and  an 
increase  in  the  CD-I  commodity  charge 
of  $.3868  per  Mcf.  under  MRTs  Rate 
Schedule  CD-I.  The  Rate  Schedule 
SGS-1  single  part  rate  reflects  an 
increase  of  $.1980  per  Mcf.  MRT  states 
that  the  cost  impact  of  such  rate  changes 
on  MRTs  jurisdictional  customers, 
when  applied  to  quarterly  billing 
determinants,  is  an  increase  of  $18.9 
million.  Alternate  Twenty-Seventh 
Revised  Sheet  No.  4,  reflecting  the 
continuation  of  the  current  service 
agreement  with  United,  contains  rates 
%7.7  million  higher  than  those  on 
Twenty-Seventh  Revised  Sheet  No.  4. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  55  385.211 
and  395.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  15, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  88-26180  Filed  11-10-88;  8:45  am] 

BILUNQ  COOE  8717-411-M 


(Docket  No.  RPa»-«4-«10] 

Natural  Gas  Pipalina  Co.  of  America: 
Changes  in  FERC  Gas  Tariff 

November  7, 1988. 

Take  notice  that  on  October  31. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 


First  Revised  Sheet  Nos.  169  and  170  to 
be  a  part  of  its  FEKC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  to  be  effective 
December  1, 1988. 

Natural  states  that  the  filing  is  made 
in  accordance  with  section  33.2  of  its 
tariff  which  provides  that  the  Take-or- 
Pay  Settlement  Cost  Assessments  will 
be  redetermined  on  a  semi-annual  basis 
to  be  effective  each  June  1  and 
December  1  through  November  30. 1992. 
The  revision  to  each  jurisdictional 
customer's  monthly  allocation  of 
transition  costs  includes  (1)  interest 
accrued  since  May  1. 1988;  and  (2) 
additional  costs  whicb  Natural  has 
incurred  since  the  filing  of  the  initial 
phrase  of  the  transition  costs  recovery 
program. 

Natural  states  the  interest  is 
calculated  in  accordance  with  the 
Commission's  Regulations  as  set  forth  in 
5  154.67(c){2Xiii)  and  allocated  by  month 
among  the  jurisdictional  customers 
based  on  each  customer's  pro  rata  share 
of  the  outstanding  transition  cost 
balance  on  which  the  interest  was 
calculated.  Additional  transition  costs 
have  been  allocated  among  Natural's 
firm  customers  in  the  manner  set  out  in 
Natural's  June  7. 1988  filing  under 
Docket  No.  RP88-94-005. 

Natural  requests  that  the  Commission 
grant  any  waivers  it  deems  necessarj'  to 
allow  the  tariff  sheet  to  become 
effective  December  1, 1988. 

A  copy  of  this  filing  was  mailed  to 
Natural's  jurisdictional  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP88-94-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426,  in  accordance  the  §5  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  bofcre  November  15, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  the  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashetL 
Secretary. 
(FR  Doc.  88-26181  Filed  11-10-88;  &45  am] 

BILLING  CODE  C7T7-«1-4i 


[Docket  No.  TA89- 1-59-000] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  PurdiaMd  Gas  Cost 
Adfuctment  Rate  Change 

Novemtwr  7. 198& 

Take  notice  that  on  October  31. 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern). 
tendered  for  filing,  as  part  of  Northern's 
F.E.R.C.  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Volume  1  Tariff)  and 
Original  Volume  No.  2  (Volume  2  Tariff). 
the  following  tariff  sheets: 

Third  Revised  Volume  No.  1 

Forty-Ninth  Revised  Sheet  No.  4a 
Sixty-Third  Revised  Sheet  No.  4b 
Thirty-First  Revised  Sheet  No.  4b.l 
Seventh  Sheet  Revised  Na  4g.2 

Original  Volnme  No.  2 
Seventieth  Revised  Sheet  No.  Ic 

Northern  states  that  such  revised 
tariff  sheets  are  required  in  order  that 
Northern  may  place  into  effect  the 
proposed  rates  on  January  1, 1989  to: 

(1)  Reflect  Northern's  cost  of 
purchased  gas  to  be  experienced  during 
the  Ist  Quarter.  1989.  pursuant  to 
Paragraph  18  of  Northern's  Volume  1 
Tariff,  and  Paragraph  1  of  Northern's 
Volume  2  Tariff. 

(2)  Reflect  a  negative  surcharge  to 
amortize  the  overrecovered  commodity 
cost  of  purchased  gas  account  for  the 
eleven  months  ended  August  31. 1988. 
and  a  negative  surcharge  to  amortize  the 
overrecovered  demand  cost  of 
"purchased  gas  account  for  the  eleven 
months  ended  August  31. 1988,  both 
pursuant  to  Paragraph  18  of  Northerns 
Volume  1  Tariff  and  Paragraph  1  of 
Northern's  Volume  2  Tariff  and  also  to 
reflect  certain  revenue  tracking 
adjustments. 

(3)  Track  the  change  in  the  coat  of 
transportation  of  gas  through  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS)  pursuant  to  Paragraph  21  of 
Northern's  Volume  1  Tariff  and 
Paragraph  4  of  Northern's  Volume  2 
Tariff.  In  addition,  this  filing  reflects  a 
positive  surcharge  to  amortize  the 
underrecovered  cost  of  transportation  of 
gas  through  ANGTS  fw  the  twelve 
months  ended  September  30. 1988. 

In  the  filing.  Northern  has  established 
a  ceiling  PGA  rate  of  $2.5096  per  MMBtu 
which  reflects  an  increase  of  $.1615  per 
MMBtu  from  the  approved  4th-Quarter 
1988  ceiling  PGA  rate  of  $2.3483  per 
MMBtu. 

Northern  states  that  since  the 
projection  of  1st  Qoarter.  1969  gas 
purchased  costs  may  not  reflect  the 
level  of  gas  purchased  costs  it  actually 
will  experience  on  January  1. 1989.  it 
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may  not  bill  the  commodity  rates 
established  in  its  filing  on  January  1. 
1989.  Instead.  Northern  states  that  it  will 
utilize  its  flexible  PGA  tariff  mechanism, 
if  necessary,  to  reflect  in  the  commodity 
rates  on  January  1, 1989.  the  estimated 
actual  cost  of  purchased  gas  being 
experienced  at  that  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
28, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  88-26182  Filed  11-10-88:  8:45  am] 

BILLING  CODE  6717-41-M 


[Docket  No.  RP88-1 17-004] 

Northern  Natural  Gas  Co^  Division  of 
Enron  Corp.;  Compliance  with  Order 
Nos.  483  and  483-A 

November  7, 1988. 

Take  notice  that  on  October  31, 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing,  as  part  of  Northern's 
F.E.R.C.  Gas  Tariff.  Third  Revised 
Volume  No.  1  (Volume  1  Tariff)  and 
Original  Volume  No.  2  (Volume  2  Tariff). 
the  following  tariff  sheets: 

Third  Revised  Volume  No.  1 

Seventh  Revised  Sheet  No.  65 
Substitute  Fifth  Revised  Sheet  No.  66 
Substitute  Seventh  Revised  Sheet  No.  67 
Substitute  Sixth  Revised  Sheet  No.  68 
Substitute  Ninth  Revised  Sheet  No.  69 
Substitute  First  Revised  Sheet  No.  68a 
Substitute  Eighth  Revised  Sheet  No.  70 
Substitute  Fourth  Revised  Sheet  No.  70a 
Third  Revised  Sheet  No.  70b 
Substitute  Fifth  Revised  Sheet  No.  70c 

Original  Volume  No.  2 

Substitute  Fifth  Revised  Sheet  No.  id 

Substitute  Fifth  Revised  Sheet  No.  le 

Substitute  Sixth  Revised  Sheet  No.  If 

Substitute  Eighth  Revised  Sheet  No.  Ig 

Substitute  Sixth  Revised  Sheet  No.  Ih 

Substitute  Sixth  Revised  Sheet  No.  li 

Substitute  Second  Revised  Sheet  No.  li.l 

Fifth  Revised  Sheet  No.  li.2 

First  Substitute  Original  Sheet  No.  li.2a 


Northern  states  such  revised  revised 
tariff  sheets  are  required  in  compliance 
with  the  Letter  Order  dated  September 
29, 1988,  in  order  that  Northern's  tariff 
will  be  in  conformance  with  Order  Nos. 
483  and  483-A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
FR  Doc.  88-26183  Filed  11-10-88;  8:45  am) 

BILUNG  CODE  »717-01-*l 


[Docket  No.  RP88-180-004] 

Trunkline  Gas  Co.;  Compliance  Filing 

November  7. 1988. 

Take  notice  that  on  October  31. 1988 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  certain  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  to  be 
effective  December  1. 1988. 

These  revised  tariff  sheets  to  be 
effective  December  1, 1988  reflect  (1) 
compliance  with  Ordering  Paragraphs 
(B),  (C),  (D),  (E)  and  (G)  of  the 
Commission's  Order  dated  June  30, 1988; 
(2)  compliance  with  Ordering  Paragraph 
(G)  of  the  Commission's  Order  dated 
October  4, 1988;  (3)  the  application  of 
Ordering  Paragraphs  (B)  and  (L)  of  the 
Commission's  Order  dated  September 
28, 1988  in  Docket  No.  RP88-239-000;  (4) 
inclusion  of  the  Annual  Charge 
Adjustment  (ACA)  pursuant  to  the 
Commission's  Order  in  Docket  Nos. 
TM89-1-48-000.  et  al\  (5)  the  regularly 
scheduled  Quarterly  PGA  filing  to  be 
effective  December  1, 1988;  and  (6) 
changes  to  Rate  Schedule  PT  pursuant 
to  the  requirements  of  the  Commission's 
Order  No.  497. 

Trunkline  states  that  the  filing  of 
these  revised  tariff  sheets  which 
satisfies  the  requirements  of  the 
Commission's  Orders  dated  June  30, 
1988  and  October  4, 1988  in  this 
proceeding  is  without  prejudice  to 
Trunkline's  rights  on  rehearing  or  in  any 
judicial  review  proceeding  or  its 


position  in  this  proceeding  and  the 
Docket  No.  RP88-239-000  proceeding. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customer,  interested  state  commissions 
and  all  parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  15. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  88-26184  Filed  11-10-88:  845  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3475-71 

Information  Collection  Activities  Under 
0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Correction  and 
Request  for  Comments. 

summary:  On  November  1. 1988.  EPA 
announced  it  had  submitted  an 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  Federal  Register  notice 
announced  that  EPA  had  requested  that 
OMB  conduct  an  expedited  review  of 
the  ICR.  titled  "Pesticide  Manufacturing 
Facility  Census  for  1986.  Part  B: 
Economic  and  Financial  Information 
(EPA  ICR  #1028)."  The  notice  contained 
an  abstract  of  the  census  activity  and 
included  a  copy  of  the  complete 
questionnaire,  but  failed  to  indicate  the 
deadline  for  submission  of  comments  on 
the  questionnaire.  Today's  notice 
provides  this  additional  information  and 
invites  public  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandy  Farmer  at  EPA,  (202)  382- 
2740. 


SUPPLEMENTARY  INFORMATION: 

EPA's  Request  for  Expedited  Review 

The  November  1  Federal  Register 

notice  (53  FR  44073)  announced  that 
EPA  was  requesting  that  OMB  conduct 
an  expedited  review,  pursuant  to  5  CFR 
1320.18  of  the  OMB  regulations.  The 
basis  for  seeking  expedited  review  is 
explained  in  EPA's  letter  to  OMB  of 
October  26, 1988,  as  required  by 
§  1320.18(a). 

The  notice  also  included  a  copy  of  the 
complete  questionnaire,  as  required  by 
I  1320.15.  However,  the  deadline  for 
submission  of  comments  (required  by 
§  1320.18(d))  was  inadvertently  omitted 
from  that  notice.  The  deadline  for 
submitting  comments  is  December  9. 
1988. 

Request  for  Public  Comments 

The  ICR  document  (announced  in  the 
November  1  notice)  provides  a 
description  of  EPA's  need  for  the  Census 
information  and  discusses  the  economic 
analyses  the  Agency  will  conduct.  EPA 
invites  comment  on  the  possibility  of 
reducing  respondent  burden  by  making 
three  tables  in  the  questionnaire 
optional.  These  are  Tables  2-H  (p.  31). 
2-1  (p.  34).  and  2-J  (p.  37).  If  respondents 
choose  not  to  complete  these  fables,  the 
Agency  would  assess  impacts  based  on 
financial  averages  for  all  products 
within  a  given  plant.  EPA  seeks 
comment  on  the  acceptability  of  this 
approach. 

Send  comments  on  the  Census  to: 
Sandy  Farmer.  Environmental  Protection 
Agency.  Information  Policy  Branch 
(PM-223),  401  M  Street,  SW.. 
Washington,  DC  20460 
and 
Timothy  Hunt,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW.,  Washington,  DC  20503, 
[Telephone  (202)  395-3084J 

Date:  November  7,  1988. 
Paul  R.  Lapsley, 

Director,  Information  and  ReguJatory  Systems 

Division. 

|FR  Doc.  88-26214  Filed  11-10-88;  8:45  am) 

BILLING  CODE  6S60-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Board  of  Visitors  for  the  Emergency 
Management  Institute;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  in  made 
of  the  following  committee  meeting: 


Name: 

Board  of  Visitors  (BOV)  for  the 
Emergency  Management 

Institute  (EMI) 
Dates  of  Meeting: 

December  12-14. 1988 
Place: 

Federal  Emergency  Management 
Agency 

National  Emergency  Training  Center 

Emergency  Management  Institute 

Conference  Room,  Building  N 

Emmifsburg.  Maryland  21727 
Time: 

December  12 — 8:30  a.m.  to  5:00  p.m. 

December  13 — 8:30  a.m.  to  5.00  p.m. 

December  14 — 8:30  a.m.  to  Agenda 
Completion 
Proposed  Agenda: 

BOV  task  force  status  reports  and 
working  sessions 

The  meeting  will  be  open  to  the  public 
with  approximately  ten  seats  available 
on  a  first-come,  first-serve  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Superintendent.  Emergency 
Management  Institute,  Office  of 
Training.  16825  South  Seton  Avenue. 
Emmitsburg,  Maryland  21727  (telephone 
number.  301-447-1251)  on  or  before 
November  30, 1988. 

Minutes  of  the  meeting  will  be 
prepard  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Director's  Office,  Office  of  Training, 
Federal  Emergency  Management 
Agency.  Building  N.  National  Emergency 
Training  Center.  Emmitsburg,  Maryland 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  November  1. 1988. 

Notice  of  open  meeting. 
Robert  Volland, 

Acting  Director,  Office  of  Training. 
[FR  Doc.  88-26191  Filed  11-10-88:  8:45  am) 
BILLING  CODE  67ie-21-M 


FEDERAL  RESERVE  SYSTEM 

Caisse  Nationale  de  Credit  Agricole  et 
al.;  Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  companies  or  that  has  been 
approved  by  Order.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  30, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Caisse  Nationale  de  Credit 
Agricole,  Paris,  France;  to  engage  de 
novo  through  its  subsidiary,  UI-USA, 
Inc.,  New  York,  New  York,  in  providing 
advice  in  connection  with  merger, 
acquisition/divestiture  and  financing 
transactions  for  nonaffiliated  financial 
and  nonfinancial  institutions;  providing 
fairness  opinions  in  connection  with 
mergers,  acquisitions  and  similar 
transactions  for  nonaffiliated  financial 
and  nonfinancial  institutions;  providing 
advice  regarding  the  structure  of  and 
arranging  for  loan  syndications,  interest 
rate  "swap",  interest  rate  "cap"  and 
similar  transactions;  providing 
valuations  of  companies  and  of  large 
blocks  of  stock  for  nonaffiliated 
financial  and  nonfinancial  institutions; 
and  providing  financial  feasibility 
studies  for  specific  projects  of  private 
companies.  These  activities  have  been 
previously  approved  by  Board  Order 
(SunTrust  Banks,  Inc.,  74  Federal 
Reserve  Bulletin  256  (1988).  Applican! 
also  proposes  to  engage  de  novo  through 
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its  subsidiary  in  providing  portfolio 
investment  advice  and  research  to 
customers  and  affiliated,  and  furnishing 
general  economic  information  and 
advice,  general  economic  statistical 
forecasting  services  and  industry  studies 
to  customers  and  affiliates  pursuant  to 
§  225.25(b)(4);  making  or  acquiring  loans 
or  other  extensions  of  credit  pursuant  to 
§  225.25(b)(1):  leasing  personal  or  real 
property  or  acting  as  agent,  broker  or 
adviser  in  leasing  such  property 
pursuant  to  §  225.25(b)(5);  and  acting  as 
intermediary  for  the  financing  of 
commercial  or  industrial  income — 
producing  real  estate  by  arranging  for 
the  transfer  of  the  title,  control  and  risk 
of  such  a  real  estate  project  to  one  or 
more  investors  pursuant  to 
§  225.25(b)(14)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Bosshard  Banco.  Ltd..  La  Crosse. 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary.  Vigil  Asset  Management, 
Inc..  Wausau,  Wisconsin,  in  performing 
trust  functions  or  activities  that  may  be 
performed  by  a  trust  company  pursuant 
to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  North  Central  Wisconsin, 
including  Marathon,  Portage.  Oneida. 
Lincoln.  Forest,  Vilas.  Taylor.  Langlade, 
Shawano.  Wood.  Waupaca.  Clark,  and 
Price  Counties. 

Board  of  Governors  of  the  Federal  Reserv  e 
System,  November  7. 1968. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
(re  Doc.  88-26141  Filed  11-10-88:  a45  am) 
BILLING  CODE  UIIMII-M 
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Harrogate  Corp.  et  aL;  Formations  of. 
Acquisitions  by,  and  Mergers  of  Banit 
Holding  Companies 

The  companies  Ksted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  ■  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appKcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  fur 
immediate  inspection  at  tt>e  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  2. 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Harrogate  Corporation.  Harrogate, 
Tennessee:  to  merge  with  Commercial 
Bank  Group.  Inc.,  formerly  Commercial 
Securities  Corporation.  Middlesboro, 
Kentucky,  and  thereby  indirectly 
acquire  Commercial  Bank.  Middlesboro. 
Kentucky. 

2.  Pasco  Financial  Corporation.  Dade 
City.  Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Pasco.  Dade  City.  Florida. 

B.  Federal  Resent&^ank  of  Chicago 
(David  S.  Epstein/VicePresident)  230 
South  LaSalle  Str^t,  Chicago,  Illinois 
60690:  \ 

1.  Community  Bancorp.,  Inc.,  St. 
Charles.  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  State  Bank  of  St.  Charles, 
St.  Charles,  Michigan. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Dassel  Investment  Company, 
Minneapolis,  Minnesota;  to  acquire  an 
additional  0.54  percent  of  the  voting 
shares  of  Fidelity  State  Bank.  New 
Prague,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  New  Hampton  Bancshares.  Inc.. 
Albany,  Missouri;  to  merge  with 
Security  Bancshares.  Inc..  Albany. 
Missouri,  and  thereby  indirectly  acquire 
Bank  of  Gallatin.  Gallatin.  Missouri. 
Comments  on  this  application  must  be 
received  by  November  30. 1988. 

E.  Federal  Reserve  Bank  of  San 
Frandsoe  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco.  Califoroia  94105: 

1.  Mineral  King  Bancorp,  Inc..  Visalia. 
California:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Mineral  King  National 
Bank.  Visalia,  California. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  7, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26142  Filed  11-10-88;  8:45  am) 
BILUNG  CODE  6210-01-M 


Lake  Crystal  Bancorporation,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  2. 
1988. 

A.  Federal  Reser\-e  Bank  of 
Minneapolis  (Jumcs  M.  Lyon.  Vice 
President),  250  Marquette  Avenue. 
Miimeapolis.  Minnesota  55480: 

1.  Lake  Crystal  Baacorporution.  Inc.. 
Lake  Crystal.  Minnesota;  (o  acquire 
Lake  Crystal  National  Agency,  Inc., 


Lake  Crystal.  Minnesota,  and  thereby 
engage  in  insurance  activities  pursuant 
to  S  225.25(b)(8)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Lake  Crystal.  Minnesota, 
with  a  population  of  2.200.  and  the 
surrounding  area.  The  trade  area  to  be 
served  has  a  population  of 
approximately  4.000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  7. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26143  Filed  11-10-88;  8:45  amj 

BILLING  CODE  6210-01-M 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  28. 1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President).  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Wayne  R.  and  Virginia  E.L. 
McKinney.  Kearney.  Nebraska;  to 
acquire  an  additional  6.52  percent  of  the 
voting  shares  of  Circle  Management 
Company.  Kearney.  Nebraska,  and 
thereby  indirectly  acquire  Guaranty 
Trust  Company.  Kearney.  Nebraska,  and 
Platte  Valley  State  Bank  and  Trust  Co., 
Kearney.  Nebraska. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President),  101  Market  Street,  San 
Francisco.  Calfomia  94105: 

1.  Siegel  &  Feldstein  Voting  Trust,  Los 
Angeles.  California;  to  acquire  between 
20  and  35  percent  of  the  voting  shares  of 
Griffin  Holdings.  Inc..  Los  Angeles. 
California,  and  thereby  indirectly 
acquire  Guaranty  Bank  of  California, 
Los  Angeles.  California. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26144  Filed  11-10-88;  8:45  am] 
BILLING  CODE  6210-01-M 

Scandinavian  Bank  Group  pic; 
Acquisition  of  Company  Engaged  in 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)  or  (f))  for  the  Board's  approval  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  30. 
1988. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President).  101  Market  Street,  San 
Francisco.  California  94105: 

1.  Scandinavian  Bank  Group  pic, 
London.  England;  to  engage  de  novo 
through  its  subsidiaries.  Cambridge 
International  Partners.  L.P..  New  York. 
New  York,  and  Cambridge  International 
Partners  Inc.,  New  York.  New  York,  in 
acting  as  financial  adviser,  either  on  a 


retained  or  success  fee  basis,  in 
providing  corporate  finance  advisory 
services,  including  advice  concerning 
domestic  and  international  mergers, 
acquisitions,  joint  ventures  and 
divestitures,  financings,  and  the 
structuring  of  leveraged  buyouts  and 
other  capital-raising  vehicles. 

In  connection  with  the  Subsidiary's 
advice  concerning  the  financial  of 
transactions,  it  may  seek  to  arrange 
equity  and/or  debt  financing  for 
transactions  or  other  client  purposes 
[e.g.,  leveraged  buyouts,  acquisitions, 
large  capital  projects,  financial 
restructurings,  refinancings,  working 
capital,  etc.).  In  the  course  of  arranging 
such  financing  or  separately,  the 
Subsidiary  may  provide  advice  to  client 
with  respect  to  the  appropriateness  or 
desirability  of  alternate  financings  or 
capital  structures,  and  may  assist  clients 
in  structuring  and  negotiating  the  terms 
of  specific  financings. 

The  Board  has  previously  determined 
by  order  that  the  activity  described 
above — the  provision  of  advice  by  a 
subsidiary  of  a  bank  holding  company  in 
connection  with  merger,  acquisition, 
joint  venture,  divestiture  and  financing 
transactions — is  an  activity  which  is 
closely  related  to  banking  and 
permissible  for  bank  holding  companies 
generally.  Signet  Banking  Corporation, 
73  Federal  Reserve  Bulletin  59  (1987); 
Sovran  Financial  Corporation,  73 
Federal  Reserve  Bulletin  744  (1987);  The 
Bank  of  Nova  Scotia,  74  Federal  Reserve 
Bulletin  249  (1988).  Applicant  agrees  to 
conduct  its  activities  in  accordance  with 
certain  limitations  approved  by  the 
Board  in  these  orders. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  7. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26145  Filed  11-10-88;  8:45  am) 

BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  83F-0239] 

Akzo  Chemicals,  Inc.;  Withdrawal  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  to  future 
filing  of  a  petition  proposing  a  change  in 
the  food  additive  regulations  to  permit 
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an  increase  in  the  use  level  limitation  for 
certain  polyamine-epichlorohydrin  wet- 
strength  resins  intended  for  use  in  paper 
and  paperboard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C 
St.,  SW..  Washington.  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  9. 1983  (48  FR 
36203),  FDA  published  a  notice  that  a 
petition  (FAP  3B3729)  had  been  filed  by 
Monsanto  Co..  800  North  Lindberg  Blvd.. 
St.  Louis,  MO  63166,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  permit  an  increase  in  the  limitations 
for  certain  polyamine-epichlorohydrin 
wet  strength  resins  intended  for  use  in 
paper  and  paperboard.  Monsanto  Co. 
subsequently  sold  the  rights  to  the 
petition  to  Akzo  Chemicals,  Inc..  300 
South  Riverside  Plaza,  Chicago.  IL 
60606.  Akzo  Chemicals.  Inc..  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated;  November  3, 1988. 
Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safely  and 
Applied  Nutrition. 


Health  Resources  and  Services 
Administration 

Funding  Preferences  and  Priorities  for 
Grants  for  Area  Health  Education 
Centers  Special  Initiatives 

The  Health  Resources  and  Services 
Administration  announces  the  final 
funding  preferences  and  priorities  for 
Area  Health  Education  Centers  Special 
Initiatives. 

Section  781(a)(2)  authorized  Federal 
assistance  to  medical  and  osteopathic 
schools  which  have  previously  received 
Federal  financial  assistance  for  the  Area 
Health  Education  Centers  (AHEC) 
program  under  either  section  802  of  Pub. 
L.  94-484  in  1979  or  under  section  781.  In 
addition,  section  781(a)(2)  authorizes 
medical  and  osteopathic  schools 
currently  receiving  Federal  support  for 
an  AHEC  program  to  apply  for  project 
aid  on  behalf  of  an  Area  Health 
Education  Center  that  is  no  longer 
federally  funded  as  part  of  that  program. 

Section  781(a)(2)  applications  will  be 
for  the  purpose  of  improving  the 
distribution,  supply,  quality,  utilization 
and  efficiency  of  health  personnel  in  the 
health  services  delivery  system;  to 
encourage  regionalization  of 


responsibility  of  the  health  professions 
schools;  or  to  prepare,  through 
preceptorships  and  other  programs, 
individuals  subject  to  a  service 
obligation  under  the  National  Health 
Service  Corps  Scholarship  program  to 
provide  effective  health  services  in 
health  manpower  shortage  areas. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  set 
forth  in  42  CFR  Part  57,  Subpart  MM. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  relative  merit  of  the  proposed 
project  and; 

2.  The  relative  cost-efficiency  of  the 
proposed  project. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  by  HRSA 
staff  when  applications  meet  specified 
objective  criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

Proposed  funding  preferences  and 
priorities  were  published  in  the  Federal 
Register  of  August  24. 1988  (FR  32281) 
for  public  comment  under  Area  Health 
Education  Centers  Special  Initiatives. 
No  comments  were  received  during  the 
30-day  comment  period. 

Therefore,  the  funding  preferences 
and  priorities  as  proposed  are  retained 
as  follows: 

Final  Funding  Preferences 

In  making  Area  Health  Education 
Center  awards  for  Fiscal  Year  1989.  the 
final  funding  preferences  are  as  follows: 

(1)  Competing  continuation 
applications; 

(2)  New  applications  for  planning  and 
development  projects  under  section 
781(a)(1); 

(3)  New  applications  for  Special 
Initiatives  projects  under  Section 
781(a)(2);  and 

(4)  Supplements  to  existing  awards. 

Final  Funding  Priorities 

In  determining  the  order  of  funding  of 
approved  applications  the  final  funding 
priorities  are  as  follows: 

(1)  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 


case  management  of  those  with  HIV 
infection-related  diseases. 

(2)  Applications  demonstrating  a 
commitment  to  geriatrics  through 
development  of  innovative  educational 
ways  to  provide  improved  and  more 
effective  care  for  the  elderiy. 

(3)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 

This  program  is  listed  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  November  7, 1988. 
John  H.  Kelso. 
Actin^i  Administrator 
|FR  Doc.  88-26160  Filed  11-10-88;  8;45  am| 
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Program  Announcement,  Funding 
Preferences  and  Proposed  Funding 
Priorities  for  Grants  for  Residency 
Training  and  Advanced  Education  in 
the  General  Practice  of  Dentistry 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1989,  Grants 
for  Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  are  being  accepted  under  the 
authority  of  section  786(b)  of  the  Public 
Health  Service  Act  as  amended  and 
invites  comments  on  the  proposed 
funding  priorities  set  forth  below. 

Section  786(b)  of  the  Act  authorizes 
the  Secretary  to  make  grants  to  any 
public  or  nonprofit  private  school  of 
dentistry  or  accredited  postgraduate 
dental  training  institution  (e.g.,  hospitals 
and  medical  centers)  to  plan,  develop, 
and  operate  an  approved  residency  or 
advanced  educational  program  in  the 
general  practice  of  dentistry  and  to 
provide  financial  assistance  to 
participants  in  such  a  program  who  are 
in  need  of  financial  assistance  and  who 
plan  to  specialize  in  the  practice  of 
general  dentistry. 

Approximately  $1.2  million  is  being 
made  available  by  the  Department  of 
Health  and  Human  Services 
appropriations  for  Fiscal  Year  1989. 
(Pub.  L.  100-436).  In  addition  to  funding 
noncompeting  continuations,  it  is 
estimated  that  15  projects  averaging 
581,000  will  be  supported. 
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To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  at  42  CFR  Part  57.  Subpart  L. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(a)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  786(b)  of  the 
Act: 

(b)  The  degree  to  which  the  proposed 
project  adequately  provides  for  meeting 
the  project  requirements; 

(c)  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost-effective 
manner, 

(d)  The  qualifications  of  proposed 
staff  and  faculty; 

(e)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

(f)  The  degree  to  which  the  proposed 
project  proposes  to  attract,  maintain  and 
graduate  minority  and  disadvantaged 
students. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  by  HRSA 
staff  when  applications  meet  specified 
objective  criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

Funding  Preferences 

Funding  preferences  were  established 
in  the  Federal  Register  of  April  17. 1986, 
(51  FR  13099). 

The  following  established  preferences 
will  be  used  in  making  grant  awards  in 
Fiscal  Year  1989: 

New  programs  (Category  1).  followed 
by  expanding  programs  (Category  2). 
and  then  program  improvements 
(Category  3),  and  within  Category  1,  first 
funding  will  be  for  approved 
applications  designed  to  establish 
programs  in  States  in  which  no 
nonfederal  supported  residency  or 
advanced  educational  programs  in 
general  dentistry  are  currently  in 
operation. 

There  is  no  funding  preference 
between  residency  training  programs 
and  advanced  educational  programs  in 
general  dentistrj'. 


In  accordance  with  section  786(b)  of 
the  Act,  three  distinct  categories  of 
program  development  can  be  supported. 
Applications  must  address  at  least  one 
of  these  categories. 

Category  1:  Program  Initiation 

An  applicant  may  request  support  for 
up  to  one  year  of  program  planning  and 
development,  followed  by  two  years  of 
program  operation.  For  this  purpose  an 
applicant  must  show,  at  a  minimum, 
preliminary  provisional  approval  from 
the  Commission  on  Dental  Accreditation 
before  the  initial  grant  award  date 
(grants  will  be  effective  July  1  of  the 
current  fiscal  year).  Before  a  second 
year  grant  award  will  be  made,  the 
grantee  must  show  an  accreditation 
classification  of  accreditation  eligible. 

Category  2:  Program  Expansion 

An  applicant  may  request  support  for 
an  existing  program  which  has  full 
approval  accreditation  classification  to 
fund  the  cost  of  a  first-year  enrollment 
increase  in  the  program. 

Category  3:  Program  Improvement 

An  applicant  may  request  support  for 
an  existing  program  which  has 
conditional  approval  or  provisional 
approval  accreditation  to  correct 
deficiencies  or  weaknesses  in  order  to 
gain  full  approval  accreditation  status. 
Support  is  also  available  for  an  existing 
program  which  has  full  approval 
accreditation  for  changes  or  additions  in 
faculty,  curriculum  and/or  facilities  to 
enhance  the  quality  of  the  program. 

Proposed  Funding  Priorities 

In  determining  the  order  of  funding  of 
approved  applications  it  is  proposed  to 
give  a  funding  priority  to  the  following: 

(1)  Projects  which  satisfactorily 
document  enrollment  of 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  document 
a  net  increase  of  underrepresented 
minorities  (i.e..  Black,  Hispanic  and 
American  Indian/ Alaskan  Native  or 
Pacific  Islanders)  over  average 
enrollment  of  the  past  three  years  in  the 
project's  postgraduate  year  (PGY) 
trainees. 

These  population  groups  continue  to 
be  underrepresented  in  the  dental 
profession  and  have  insufficient  access 
to  dental  care.  Their  representation 
should  be  increased  to  promote  more 
equitable  opportunities  for  postgraduate 
training  in  dentistry  and  improved 
access  to  dental  care  services.  Studies 
show  that  minority  dentists  provide  a 
greater  proportion  of  dental  care  for 
dentally  underserved  populations  than 
other  United  Slates  dentists.  Therefore. 
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this  funding  priority  is  designed  to 
increase  opportunities  for  advanced 
training  of  underrepresented  minority 
dentists. 

(2)  Projects  in  which  substantial 
training  experiences  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center,  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population.  Section  329 
authorizes  support  for  migrant  health 
facilities  nationwide  and  comprises  a 
network  of  health  care  services  for 
migrant  and  seasonal  farm  workers. 
Section  330  of  the  Public  Health  Service 
Act  is  the  authority  which  supports 
community  health  centers  providing 
primary  health  services  to  persons 
located  in  rural  and  urban  areas  with 
financial  and/or  geographic  barriers  to 
care.  Section  781  authorizes  a  national 
program  to  support  area  health 
education  centers  and  projects  to 
improve  the  distribution,  supply,  quality, 
utilization,  and  efficiency  of  health 
personnel  in  the  health  services  delivery 
system.  There  are  an  estimated  788 
dental  manpower  shortage  areas  with 
an  estimated  underserved  population  of 
7,145.722.  An  estimated  1.717  dental 
practitioners  are  needed  to  remove 
these  areas  from  the  shortage 
designation. 

These  designations  include  geographic 
areas,  population  groups  and  facilities. 
The  proposed  funding  priority  is 
designed  to  provide  trainees  with 
substantial  training  in  health  manpower 
shortage  areas,  community  health 
centers,  migrant  health  centers,  and 
State  facilities  serving  underserved 
populations.  An  applicant  applying  for 
this  priority  through  a  State  or  local 
designation  must  have  written 
documentation  from  the  appropriate 
State  or  local  authority  responsible  for 
designating  health  personnel  shortages 
for  geographic  areas,  population  groups 
and/or  facilities.  This  documentation 
must  indicate  that  the  designated 
geographic  areas,  population  groups, 
and/or  facilities  are  part  of  a  State  or 
local  plan  to  increase  service  access  to 
underserved  populations.  These 
experiences  are  expected  to  have  a 
positive  influence  on  the  selection  of 
practice  locations  of  such  trainees.  The 
application  of  this  fundig  priority  is  also 
to  provide  a  more  integrated  Federal 
strategy  to  the  implementation  of  health 
professions  assistance  and  primary 
health  service  programs. 

(3)  Apphcations  proposing  to  develop, 
expand  or  implement  curricula 
concering  ambulatory  and  inpatient  case 
management  of  HIV/AIDS  patients. 
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Health  professionals  are  increasingly 
required  to  provide  a  wide  range  of 
services  of  HIV-infected  persons. 
However,  widespread  organized 
curricula  offerings  for  these  trainees  are 
not  in  place.  The  proposed  priority  is 
designed  to  encourage  new  offerings. 

(4)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluating  of 
dental  ser\'ices  and  utilization  of  peer- 
developed  guidelines  and  standards. 
Assuring  quality  in  the  health  care 
system  is  increasingly  becoming  the 
responsibility  of  health  care  providers. 
The  proposed  funding  priority  is 
designed  to  encourage  increased 
emphasis  on  the  principles  and  methods 
of  health  care  quality  assurance  and  risk 
management  in  the  continum  of  the 
dental  education  process. 

(5)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities. 

The  population  65  years  of  age  and 
over  will  increase  about  2  percent  a  year 
between  now  and  2020  (compared  to  an 
increase  of  less  than  1  percent  for 
younger  persons).  The  oldest  (85-plus) 
segment  of  the  population  will 
experience  the  most  rapid  growth  before 
2000.  The  youngest  old  (65-74)  segment 
will  increase  fastest  between  2000  and 
2020.  The  older  population  will  require 
expansion  of  a  wide  range  of  dental 
services.  However,  dentists  lack 
adequate  training  needed  to  care  for  this 
aging  population.  The  proposed  funding 
priority  is  designed  to  provide  increased 
emphasis  on  geriatrics  training  for  all 
dental  trainees. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  December  14, 1988  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
whether  the  final  funding  priorities  will 
be  applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Associated  and  Dental  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  8-101,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 


copying  at  the  Division  of  Associated 
and  Dental  Health  Professions  at  the 
above  address  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Grant  application  materials  are  being 
mailed  only  in  response  to  requests 
received.  Such  requests  and  questions 
regarding  grants  policy  should  be 
directed  to:  Grants  Management  Officer 
(D-30),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Rooms  8C-22,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6857. 

Applications  should  be  sent  to  the 
Grants  Management  Officer  at  the 
above  address. 

To  obtain  specific  information 
concerning  programmatic  aspects  of  the 
grant  program,  contact:  Dental  Health 
Branch,  Division  of  Associated  and 
Dental  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  8C-15,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
6837. 

The  application  deadline  date  is 
January  13, 1989.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  13.897  in  the 
Catalolg  of  Federal  Domestic 
Assistance.  Applications  submitted  in 
response  to  this  announcement  are  not 
subjec  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  (as  implemented 
through  45  CFR  Part  100). 

Ddted:  November  7, 1988. 
John  H.  Kelso, 

Acting  Administrator. 

|FR  Doc.  88-26161  Filed  11-10-88;  8:45  am] 
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National  Institutes  of  Health 
National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L.  92-163.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Clinical  Investigation  Review 
Committee,  National  Cancer  Institute, 
December  1-2, 1988,  at  the  Guest 
Quarters  Hotel,  7335  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  December  1  from  8:30  a.m.  to  9 
a.m.  for  reports  by  the  Executive 
Secretary  and  Chairman  of  the  Cancer 
Clinical  Investigation  Review 
Committee.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92^63,  the  meeting  will 
be  closed  to  the  public  on  December  1, 
from  9  a.m.  to  recess;  and  on  December 
2  from  8:30  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 
cooperative  agreements.  These  grant 
applications  and  cooperative 
agreements  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
these  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Mary  Ann  Sestili,  Executive 
Secretary,  Cancer  Clinical  Investigation 
Review  Committee,  National  Cancer 
Institute,  Westwood  Building,  Room  836, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-7481)  will 
provide  substantive  program 
information  upon  request. 

Dated:  November  4. 1988. 
Betty  ].  Beveridge, 

Committee  Management  Officer.  NIH. 
IFR  Doc.  88-26221  Filed  11-10-88:  8:45  am| 
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National  Center  for  Nursing  Research; 
Meeting  of  National  Advisory  Council 
for  Nursing  Research 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Nursing 


Research,  National  Center  for  Nursing 
Research,  February  16-17, 1989,  Building 
31 C,  Conference  Room  10,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
publicon  February  16,  from  9  a.m.  to 
1:30  p.m.  and  on  February  17  from  8:30 
a.m.  to  adjournment.  Agenda  items  to  be 
discussed  will  include  the  NCNR 
Director's  Report,  report  of  the  meeting 
of  the  Advisory  Committee  to  the 
Director,  NIH,  renewal  of  statement  of 
understanding,  update  on  FIRST 
awards.  Nursing  Research  Agenda 
update,  competing  continuations, 
biological  dimensions  of  nursing 
research,  and  report  of  Information 
Resources  Group. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d))  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  February  16  at 
1:30  p.m.  to  completion  of  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ruth  K.  Aladj.  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health.  Building  31A.  Conference 
Room  2,  Bethesda,  Maryland  20892,  (301) 
496_0472,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Diited:  November  4, 1988. 
Betty  |.  Beveridge, 

Committee  Management  Off icer,  NIH. 
[FR  Doc.  88-26222  Filed  11-10-88:  8:45  »m\ 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-88- 18901 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Fxerutive  Office  Building,  Washington. 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPlfMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  ^3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 


number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  ■including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  the  OMB  Desk  Officer  for 
the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507:  Section  7(il)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3535(d). 

Dated:  Nobember  2. 1968. 

John  T.  Muiphy. 

Director,  Information  Policy  anil  Manage.nwirt 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Monthly  Sur\ey  of  Private 
Mortgage  Insurance  Activity 

pWcc.- Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
survey  enables  private  and  public 
officials  to  track  the  growth  and 
contributions  of  private  mortgage 
insurance  industry  and  provides 
aggregate  statistics  for  market  share 
analysis.  Data  obtained  from  private 
mortgage  insurance  companies  ensure  a 
sound  analysis  of  Mortgage  Market 
Trends  and  future  outlook. 

Form  Number:  HUD-9040 

Respondents:  Businesses  or  Other  For- 
Profif  and  Federal  Agencies  or 
Employees 

Frequency  of  Submission:  Monlhlj' 

Reporting  Burden: 


Number 

of 
respond- 
ents 


Fre- 
quency 
o« 
re- 
sponse 


HoufS 
y.  per  _      Burden 

re-  hours 

sponse 


Sofwejr.- 


13 


12 


083 


13 


Total  Estimated  Burden  Hours:  13 

Status:  Reinstatment 

Contact:  John  N.  Dickie,  HUD  (202) 
755-7270;  iobn  Allison.  OME  (202J  395- 
688a 

Datcr  No\-einber  1. 1988. 

Proposal:  Insurance  Information 


Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  th*: 
Information  and  Its  Proposed  Use:  The 
Antnial  Contributions  Contract  requires 
that  public  housing  agencies  and  Indian 
housing  authorities  obtain  adequate  fire 
insurance,  extended  coverage  insurance. 


and  boiler  insurance  to  protect  the 
Federal  interest.  The  form,  HUD-54fi0. 
provides  the  format  for  determining  the 
initial  amount  of  insurance  required  for 
each  project.  The  form  is  also  us(>d  to 
update  insurance  property  values  for 
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renewals  of  property  insurance 
contracts. 


Form  Number:  HUD-5460  Frequency  of  Submission: 

Respondents:  Non-Profit  Institutions         Recordkeeping  and  On  Occasion 

Reporting  Burden: 


,                                        Number 
1                                            Of 

respond- 
ents 

X 

Fre- 
quency 
of 

re- 
sponse 

X 

Hours 

z    - 

sponse 

Burden 
hours 

In<iijranc6  information  form                                          

500 

1 

1 

100 
2i 

500 

500 

125 

Total  Estimated  Burden  Hours:  625 

Status:  Reinstatement 

Contact:  Ralph  E.  Lecky.  HUD.  (202) 
755-8145;  John  Allison,  OMB.  (202)  395- 
6880. 

Date:  November  2. 1988. 

Proposal:  Tenant  Participation  and 
Management  in  Public  Housing  Projects: 
Eligibility  for  Comprehensive 
Improvement  Assistance  Program  Funds 
(FR-2519) 

Office:  Public  and  Indian  Housing 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
nine  specific  information  collections  in 
the  final  rule  (24  CFr  Part  964)  adhere  to 
the  statutory  model  outlined  in  section 
122  of  the  Housing  and  Community 
Development  Act  of  1987.  The 
information  provided  to  tenants  will 
allow  them  to  comment  on  management 
policies  and  actions.  Resident 
Management  Corporations'  contracts 
and  budgets  may  be  used  by  PHAs  for 


accounting,  auditing,  and  performance 
review. 

Form  Number  None 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions,  and  Small 
Businesses  or  Organizations 

Frequency  of  Submission:  On 
Occasion 

Reporting  Burden: 


Number 
1                                            of 

respond- 
ents 

X 

Fre- 
quency 
of 
re- 
sponse 

X 

Hours 

per 

re- 
sponse 

Burden 
hours 

/'ppeal  process  with  resident  management.. 

f'HAs'  policies  to  tenants 

/"dvisory  guidelines 

Memo  of  understanding 

Budget  guidelines 

PHA  and  management  contract  agreement . 

Operating  budget 

Heiection  documentation 

Summary  of  tenant  comnDents 


50 

1                         2 

100 

2,000                          1 

1                         1 

2.000 

1,000                          1 

1                         1 

1.000 

500                          1 

1                        2 

1.100 

1,000 

1                         1 

1.000 

100                          1 

1                         1 

800 

100                          1 

1                        8 

800 

50 

1                        2 

100 

500                        1 

1                        4 

2,000 

UMI 


Total  Estimated  Burden  Hours:  8,800 

Status:  Revision 

Contact:  Janice  D.  Rattley.  HUD,  (202) 
755-7970;  John  Allison.  OMB,  (202)  395- 
6880. 

Date:  November  3, 1988. 
[FR  Doc.  88-26254  Filed  11-10-88;  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Hoover  Powerplant  Modification, 
Boulder  Canyon  Project,  Arizona/ 
Nevada 

AGENCIES:  Bureau  of  Reclamation,  DOI, 
and  Western  Area  Power 
Administration,  DOE. 
action:  Notice  of  intent  to  contract  with 
the  Arizona  Power  Authority  (APA)  and 
the  Colorado  River  Commission 


(CRC)  for  a  feasibility  study  for 
additional  hydropower  development 
and  a  notice  of  a  proposal  to  grant  a 
right  of  first  refusal  to  entities  funding 
feasibility  studies. 

summary:  By  letter  dated  May  3, 1988. 
APA  and  CRC  jointly  submitted  a 
proposal  (Joint  Proposal)  to  the  Bureau 
of  Reclamation  (Reclamation)  and 
Western  Area  Power  Administration 
(Western)  wherein  APA  and  CRC 
proposed  to  contract  for  a  study  of  the 
feasibility  of  development  of  a  Hoover 
Modifications  Hydroelectric  Project 
pursuant  to  the  provisions  of  the  Boulder 
Canyon  Project  Act  of  1928  (43  U.S.C. 
617,  et  seq.]  and  the  Contributed  Funds 
Act  (43  U.S.C.  395).  As  a  result  of  this 
proposal,  a  notice  was  published  in  the 
Federal  Register  on  July  15. 1988  (53  FR 
26893),  which  acknowledged  receipt  of 
the  proposal  and  requested  that  any 
comments  and/or  additional  proposals 
be  submitted  to  Reclamation. 

Reclamation  received  four  letters 
commenting  on  the  proposal;  three  in 


support  of  the  proposal  and  one  from  the 
city  of  Vernon,  California,  which 
requested  information,  expressed 
concerns  about  scheduling  problems  if 
the  modification  program  were  adopted, 
and  asked  that  certain  allocation 
procedures  be  developed  that  might  be 
beneficial  to  Vernon. 

This  notice  Reclamation's  and 
Western's  intent  to  negotiate  an 
agreement  for  a  feasibility  study  of  the 
Hoover  Powerplant  modification  with 
APA  and  CRC.  Reclamation  and 
Western,  in  coordination  with  APA  and 
CRC,  will  jointly  conduct  these  studies, 
which  include  any  environmental 
studies  that  may  be  required  and  which 
will  be  financed  by  APA  and  CRC.  This 
notice  also  proposes  to  grant  APA  and 
CRC  a  right  of  first  refusal  to  fund 
construction  work  and  to  receive  an 
allocation  of  the  resulting  capacity. 

date:  Final  comments  on  the  proposed 
selection  of  APA  and  CRC  as  financiers 
of  the  feasibility  study  and  the  proposed 
grant  of  a  right  of  first  refusal  contained 


in  this  notice  must  be  submitted  no  later 
than  December  14. 1988. 
ADDRESS:  Comments  should  be  sent  to: 
Mr.  Benedict  R.  Radecki,  Assistant 
Manager.  Washington  Liaison  Office. 
Resource  Management.  Bureau  of 
Reclamation.  18th  and  C  Streets.  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bob  Johnson.  Chief.  Water.  Lands, 
and  Power  Division.  Lower  Colorado 
Region.  Bureau  of  Reclamation.  P.O.  Box 
427.  Boulder  City.  Nevada  89005.  (702) 
293-8414.  concerning  power 
development  matters;  or  Mr.  Earl  W. 
Hodge.  Assistant  Area  Manager  for 
Power  Marketing.  Boulder  City  Area 
Office.  Western  Area  Power 
Administration.  P.O.  Box  200,  Boulder 
City.  Nevada  89005.  (702)  477-3255, 
concerning  power  marketing  and 
transmission  matters. 

Availability  of  Information:  Copies  of 
the  proposal  may  be  obtained  upon 
request  from  the  contacts  identified 
above. 

SUPPLEMENTARY  INFORMATION: 

Contents 

A.  Discussion  of  Public  Comments. 

B.  Evaluation  of  the  Proposal. 

A.  Discussion  of  Public  Comments 

As  a  result  of  the  Federal  Register 
notice  of  July  15. 1988  (53  FR  26893). 
noting  receipt  of  a  proposal  for  the  study 
of  hydropower  development  on  the 
Boulder  Canyon  Project  and  requesting 
comments  and/or  additional  proposals, 
four  letters  were  received. 

Comments  from  two  of  the 
commenters  (Salt  River  Project  and 
Arizona  Public  Service  Company)  were 
supportive  of  the  proposal.  "They  also 
stated  that  if  the  study  indicated  the 
modification  program  was  feasible,  they 
would  support  APA  and  CRC  as  the 
entities  to  finance  and  develop  the 
modification  program. 

APA  and  CRC  were  the  third  entities 
responding  to  the  July  15. 1988.  Federal 
Register  notice.  As  potential  developers 
of  the  modification  program  at  Hoover 
Powerplant.  APA  and  CRC  were 
appreciative  of  the  publication  of  their 
proposal  in  the  Federal  Register  and 
were  anticipating  further  assistance  and 
advice  from  Western  and  Reclamation. 

A  fourth  letter  from  the  City  of 
Vernon.  California,  requested  copies  of 
previous  studies  prepared  by  Western 
and  Reclamation  and  a  copy  of  the  Joint 
Proposal  submitted  by  APA  and  CRC 
dated  May  3. 1988.  Reclamation 
submitted  copies  of  these  documents  to 
Vernon  by  letter  dated  September  29. 
1988.  Vernon  also  suggested  that  serious 
scheduling  problems  could  occur  if  the 
modification  program  were  adopted 


without  attempting  to  provide  benefits 
to  the  other  existing  contractors,  and 
requested  that  the  study  explore  and 
recommend  that  additonal  benefits  be 
allocated  to  Vernon  if  the  modification 
program  appears  feasible.  If 
constructed,  capacity  resulting  from  the 
modification  program  will  be  scheduled 
in  a  manner  that  will  not  adversely 
impact  existing  Boulder  Canyon  Project 
power  contractors,  Vernon's  concerns 
about  scheduling  problems  appear  to  be 
premature  and  will  be  addressed  at  a 
later  date. 

Since  the  feasibility  studies  will  be 
funded  with  non-Federal  financing,  it  is 
proposed  that  the  financing  entities  will 
receive  a  right  of  first  refusal  to  finance 
any  construction  that  might  take  place 
and  to  receive  allocations  of  capacity 
from  the  modifications  in  recognition  of 
that  financial  contribution. 

Reimbursement  of  past  study  costs 
incurred  by  Reclamation  may  also  be 
required.  Constructed  facilities  would  be 
owned  and  operated  by  the  United 
States.  The  financing  entities  would  be 
responsible  for  marketing  and  operating 
expenses.  Should  the  condition  exist 
whereby  the  financing  entities  do  not 
desire  or  cannot  use  capacity  allocated 
to  them  in  recognition  of  their 
investment,  such  capacity  could  be 
allocated  to  others  in  accordance  with 
applicable  marketing  criteria. 

B.  Evaluation  of  the  Proposal 

Reclamation  and  Western  have 
evaluated  the  Joint  Proposal,  dated  May 
3. 1988.  wherein  APA  and  CRC  proposed 
to  contract  for  a  study  for  the  feasibility 
of  a  Hoover  Modifications  Hydroelectric 
Project.  Reclamation  and  Western 
propose  to  enter  into  negotiations  with 
those  two  entities  after  completion  of 
the  final  comment  period  announced  in 
this  Federal  Register. 

Date:  November  8. 1988. 
C  Dale  Duvall. 

Commissioner,  Bureau  of  Reclamation. 

Date:  November  4, 1988. 
WUliam  H.  Claggett, 

Administrator.  Western  Area  Power 

Administration. 

[FR  Doc.  88-26197  Filed  11-10-88:  8:45  am) 

BILUNO  CODE  4310-0»-M 


DEPARTMENT  OF  THE  INTERIOR 

Mineral  Management  Service 

Pacific  OCS  Region  Workshop  on  Oil 
and  Gas  Production  Platform  on  Rocky 
Reef  Fishes  and  Fisheries 

AGENCY:  Minerals  Management  Service. 
Pacific  OCS  Region.  Interior. 


action:  Announcing  Public  Workshop: 
"Effects  of  an  Outer  Continental  Shelf 
Oil  and  Gas  Production  Platform  on 
Rocky  Reef  Fishes  and  Fisheries" 

SUMMARY:  As  proposed  by  the  Minerals 
Management  Service  (MMS).  Pacific 
Outer  Continental  Shelf  (OCS)  Region, 
Fiscal  Year  1989  Environmental  Study 
Plan  (June  1988),  the  MMS  anticipates 
the  release  of  an  open,  competitive 
Request  for  Proposals  (RFP)  to  address 
the  topic  "Effects  of  an  OCS  Oil  and  Gas 
Production  Platform  on  Rocky  Reef 
Fishes  and  Fisheries".  The  study  site 
will  include  production  platform  Hidalgo 
and  adjacent  deep  water  reefs,  located 
12  nautical  miles  northwest  of  Point 
Conception,  California.  Because  water 
depths  at  the  study  site  range  from 
about  100  to  200  meters,  sampling  will 
include  remote  photographic  and  video 
techniques  and  from  Remotely  Operated 
Vehicles  (ROVs)  and/or  submersibles. 
Prior  to  the  release  of  the  RFP 
(scheduled  for  Febraury  1989).  MMS  will 
hold  a  public  workshop  to  discuss  and 
receive  comments  on  the  project's 
background,  rationale,  objectives,  and 
potential  sampling  methodologies.  MMS 
will  consider  the  information  and 
recommendations  that  result  from  the 
workshop  in  preparation  of  the  RFP. 

The  one-day  workshop  will  be  held 
December  14. 1988  in  Los  Angeles. 
California.  Invited  experts  will  present 
20-minute  summary  papers  on  topics 
related  to  (1)  past  and  ongoing  studies 
near  the  platform  Hidalgo  study  site;  (2) 
existing  commercial  and  recreational 
fishing  in  the  area;  (3)  fish  survey 
techniques  using  SCLJBA.  ROVs.  and 
submersibles;  (4)  feasibility  of  studying 
the  behavior  and  movements  of  fishes 
via  multi-beam  acoustics  and/or  tagging; 
(5)  studies  of  the  food  habits  of  fisheries: 
and  (6)  biochemical  studies  to  examine 
potential  hydrocarbon  and  metal 
contamination.  The  workshop  will 
conclude  with  a  round-table  discussion 
of  priorties  for  study  objectives  and 
methodologies.  A  proceedings  volume 
tht  summarizes  the  meeting  will  be 
available  from  MMS  about  one  month 
after  the  meeting. 

TIME  AND  LOCATION  OF  WORKSHOP:  6:00 
a.m. — 5:00  p.m..  Wednesday.  December 
14. 1988;  Mosher  Lecture  Hall. 
Occidental  College;  Pasadena. 
California.  The  workshop  will  be  hosted 
by  Dr.  John  Stephens,  Biology 
Department.  Occidental  College.  1600 
Campus  Road,  Los  Angeles.  California. 
Telephone  (213)  259-2675. 
WORKSHOP  REGISTRATION:  Attendees 
will  be  asked  to  register  at  the 
workshop.  No  pre-registration  is 


45828 


Federal  Re^ster  /  Vol.  53,  No.  219  /  Monday,  November  14,  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  219  /  Monday.  November  14,  1988  /  Notices 


45829 


available.  There  will  be  no  registration 

fee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Gary  D.  Brewer,  Minerals 
Management  Service,  Pacific  OCS 
Region,  1340  West  6th  Street.  Los 
Angeles,  California  90017.  Telephone 
(213)  894-4023.  (FTS)  798-4023  (office 
hours:  7:00  a.m. — 4:30  p.m.,  Monday — 
Friday).  A  copy  of  a  three-page  study 
prospectus,  as  it  appeared  in  the  MMS 
Pacific  OCS  Region  Fiscal  Year  1989 
Environmental  Study  Plan,  is  available 
from  Dr.  Brewer. 

Dated:  November  7. 198a 
|.  Lisle  Reed. 

Director,  Pacific  OCS  Region. 
|FR  Doc.  88-26217  Filed  11-10-86:  8:45  am] 

BILLING  CODE  4310-MR-M 


National  Park  Service 

Acadia  National  Parle  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  77a  5  U.S.C. 
App.  1  Sec.  10).  that  a  meeting  of  the 
Acadia  National  Park  Advisory 
Commission  will  be  held  on  Monday 
December  12. 1988. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-42a  Sea  103.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  on  matters  relating  to  the 
management  and  development  of  the 
Park,  including  but  not  limited  to  the 
acquisition  of  lands  and  interests  in 
lands  (including  conservation  easements 
on  islands)  and  termination  of  rights  of 
use  and  occupancy. 

The  meeting  will  convene  at  the  Bass 
I  larbor  Fire  Station,  Bass  Harbor. 
Maine,  at  l.-OO  p.m.  to  consider  the 
following  agenda: 

(1)  Old  business: 

(A)  Cameron  and  DeLaittre  Farm 
easements  owned  by  Margaret 
Rockefeller. 

(2)  New  business: 

(A)  Committee  reports,  acquisition, 
easement. 

(3)  I^oposed  agenda  and  date  of  next 
Commission  meeting. 

The  committee  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  to  the 
official  listed  below  at  least  seven  days 
prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 


Superintendent.  Acadia  National  Park. 
P.O.  Box  177.  Bar  Harbor.  Maine  04609. 
Steven  H.  Lewis. 
Acting  Regjona/  Director. 
Date:  Noveint>er  4, 1988. 
(FR  Doc.  88-26225  Filed  11-10-88;  8:45  am) 

BILLING  CODE  43ia-7l>-M  I 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  (202)  343-7340. 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Permits  for  Special  Categories  of 
Mining  30  CFR  785. 

OMB  Number  1029-0040. 

Abstract:  Sections  507(b),  508(a)  and 
515  (b)  and  (d)  of  Pub.  L  95-87  require 
applicants  for  surface  coal  mine  permits 
to  provide  a  description  of  each  existing 
structure  proposed  to  be  used  in  the 
mining  and  reclamation  operation  and  a 
compliance  plan  for  each  structure 
proposed  to  be  modified  or  constructed 
for  use  in  the  operation.  This 
information  is  used  by  the  regulatory 
authority  in  determining  if  the  applicant 
can  comply  with  the  applicable 
performance  and  environmental 
standards. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Surface 
Coal  Mining  Operators. 

Annua/  Responses:  7.616. 

Annual  Burden  Hours:  133,103. 

Estimated  Completion  Time:  17. 

Bureau  Clearance  Officer:  Nancy  Ann 
Baka.  (202)  343-5981. 

Date:  October  24.  1988. 
Richard  O.  Miller, 

Chief.  Regulatory  Development  and  Issues 
Management. 

|FR  Doc.  88-26176  Filed  11-10-88:  8:45  am) 
BILLING  CODE  431(MIS-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-167  (Sul>-1090X)l 

Consolidated  Rail  Coip.;  Abandonment 
Exemption  in  Cambria  County,  PA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.6-mile  line  of  railroad  known  as  the 
Barnes  Industrial  Track,  between  its 
connection  with  applicant's  Cresson 
Secondary  Track  near  milepost  0.0  at 
Bradley  )unction  and  the  end  of  the  line 
near  milepost  3.6,  located  in  Cambria 
County,  PA. 

Applicant  has  certified  that:  (1)  No 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years:  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  pri'ir 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  December 
14. 1988  (unless  stayed  pending 
reconsideration).  Formal  expressions  uf 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  ' 
must  be  filed  by  November  25, 1988. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  ' 


'  &.'(■  Exempt,  of  Roil  Atmndonmont — Offors  of 
Fiimn.  Assint..  4  ICC  2d  164  (1987).  und  final  rul.!s 
published  in  the  Faderal  Registar  on  Dcccnihpr  21, 
1987  (52  FH  4e440-«4M4e). 

*  A  iluy  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  un 
inforined  decision  on  environmenlHl  issues  (whelh«?r 
raised  by  a  party  or  by  the  Section  of  Enurgy  and 
Knvironmenl  in  its  independent  investigation) 
cannot  t)e  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  .Se*-  Excfiiptton  nfOut  of- 
ServicK  Rail  Uiies,  4  I.CX1.2d  400  (198(1). 


and  peititons  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  4, 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  rerpesentative:  Charles  E. 
Mechem.  Consolidated  Rail  Corporation. 
Six  Penn  Center  Plaza.  Room  1138, 
Philadelphia.  PA  19103-2959. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  18, 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch,  Chief.  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  v^ill  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  7, 1988. 

By  the  Commission.  )ane  F.  Muckall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McCee. 
Secretary. 
\VR  Doc.  88-21685  Filed  11-10-88:  8:45am) 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrarj'  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW..  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisioiis  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Marj-land: 

Mb88-1  ()an.  8.  1988) pp.  416.  418. 

MD8&-11  (Ian.  8.  1988) p.  444. 

MD88-15  (Jan.  8.  1988) pp.  454-455. 

Maine: 

ME8&-3  ()an.  8.  1988) p.  463. 

Pennsylvania: 

PAM-8  ()an.  8.  1988) pp.  912-915. 

pp.  919-920. 
Pennsylvania: 

PA88-12  (Jan.  8.  1988) pp.  938-540. 

PA88-20  (Jan.  8.  1988) p.  981 

Volume  II 

Illinois: 

11,88-2  (Jan.  8.  1988) pp.  96-98. 

101. 

IL88-7  ()an.  8.  1988) pp.  136-1401). 

IL88-8  (Jan.  8.  1988) p.  143. 

11,88-12  ()an.  8.  1988) p.  164. 

1L88-13  (Jan.  8.  1988) p.  174. 

IL88-14  (Jan.  8.  1988) p.  184. 

Indiana: 

1N88-6  ()an.  8.  1988) pp.  300-302. 

pp.  305-306. 
Kansas: 

KS88-6  ()an.  8.  1988) p.  346. 

KS88-8  ()an.  8.  1988) p.  354. 

Nebraska: 

NE88-11  ()an.  8.  1988) p.  692d. 

Listing  by  Location  (index) pp.  xxxv- 

xxxvi 
Volume  III 

Colorado: 

C088-2  ()an.  8.  1988) pp.  114-115. 

C088-4  (Jan.  8.  1988) pp.  120-125. 

Nevada: 

NE88-2  {)an.  8.  1988) pp.  260-261. 

Oregon: 

OR88-1  ()an.  8.  1988) pp.  302-304. 

pp.  306-308. 
pp.  311-312. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Ads. 
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including  those  noted  above,  may  be 
found  in  the  Government  Printing  OfHce 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  Act  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libreiries  across 
the  country.  Subscriptions  may  be 
purchased  bt)m:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (2G2)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  ail  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  4th  day  of 
November  1988. 
Alan  L.  Mom, 

Director.  Division  of  Wage  Determinations. 
|FR  Doc.  8ft-25923  Filed  11-10-88;  8:45  am] 

BILLING  CODE  45tO-27-M 


MONITORED  RETRIEVABLE  STORAGE 
REVIEW  COMMISSION 

Meeting 

Pursuant  to  its  authority  under 
Subtitle  A  of  Pub.  L.  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  notice  is  hereby  given  that  the 
Monitored  Retrievable  Storage  Review 
Commission  will  hold  a  meeting  on 
Wednesday,  November  16, 1988  from 
2:30-3:30  p.m.  in  Suite  318. 1825  K  Street 
NW,  Washington  DC  20036. 

The  purpose  of  the  meeting  will  be  to 
obtain  additional  information  from 
officials  of  COGEMA,  a  nuclear  fuel 
cycle  company,  following  recent  visits 
by  the  Commissioners  to  nuclear  waste 
storage  facilities  in  Sweden.  France, 
Germany,  and  Switzerland.  Mr.  Claude 
Seyve,  Director  Commercial  Adjoint  for 
COGEMA,  will  be  answering  the 
Commissioners'  questions. 

Members  of  the  public  are  permitted 
to  attend  this  meeting  only  as  observers. 
As  meeting  space  is  very  limited, 
anyone  interested  in  attending  is 
requested  to  contact  the  Commission  in 
advcance.  A  transcript  of  the  meeting 
will  be  kept  and  placed  in  the 
Commission's  Public  Document  Room 
following  the  meeting.  For  further 
information,  contact  Ms.  Paula  N. 
Alford  Director,  External  Affairs,  MRS 


Commission.  1825  K  Street  NW..  Suite 

318.  Washington.  DC  20006.  (202)  65^ 

5361. 

Jane  A.  Axelrad. 

Executive  Director  and  General  Counsel. 

November  8, 1988. 

[FR  Doc.  88-26245  Filed  11-10-88;  8:45  am] 

BILLINO  CODE  Ca20-BE-« 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordlceeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  NRC  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new  revision  or 
extension:  Revision. 

2.  Title  of  the  information  collection: 
10  CFR  Part  21.  "Reporting  of  Defects 
and  Noncompliance."  and  10  CFR 
50.55(e),  "Reporting  of  Defects  in  Design 
and  Construction." 

3.  the  form  number  if  applicable:  Not 
applicable. 

4.  i-low  often  the  collection  is 
required:  On  occasion. 

5.  who  will  be  required  or  asked  to 
report:  NRC  licensee  and  directors  or 
responsible  officers  of  non-licensees 
that  supply  components  to  licensed 
facilities  or  activities. 

6.  An  estimate  of  the  number  of 
responses:  300  Parts  21  and  900. 

§  50.55(e)  reports  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  request:  Part  21 — 52,200 
hours  per  year,  §  50.55(e) — 19,050  hours 
per  year. 

8.  The  average  burden  per  response  is: 
Part  21—167  hours  per  year.  $  50.55(e) — 
28  hours. 

9.  An  indication  of  whether  section 
3504(h),  Pub.  L.  96-511  applies;  Not 
applicable. 

10.  Abstract;  Proposed  amendments  to 
10  CFR  Part  21  and  S  50.55(e)  rules  will 
clarify  the  criteria  and  procedures  for 
reporting  of  safety  defects  by  licensees 
and  nonlicensees.  The  proposed  revised 
criteria  and  procedures  to  the  existing 
rules  would:  (1)  Eliminate  duplicate 
evaluation  and  reporting.  (2)  establish  a 
uniform  threshold  for  defects  that  need 


to  be  reported.  (3)  establish  a  uniform 
content  for  safety  defect  reporting,  (4) 
extend  the  time  limit  for  submittal  of 
written  Part  21  reports  following  the 
initial  notfication.  and  (5)  establish  a 
time  limit  for  transmittal  of  information 
to  end  users  when  evaluation  is  not 
possible. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  Washington.  DC. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Nicolas 
B.  Garcia.  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  J. 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  17  day 
of  October.  1988. 

For  the  Nuclear  Regulatory  Commission. 
William  G.  McDonald, 

Director.  Office  of  Administration  and 

Resources  ManagemenL 

[FR  Doc.  88-26201  Filed  11-10-88;  8:45  amj 

BILUNG  CODE  75KMI1-M 


IDockeU  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-58 
and  DPR-74  issued  to  Indiana  Michigan 
Power  Company  (the  licensee)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant,  Units  Nos.  1  and  2,  located  at  the 
licensee's  site  in  Berrien  County. 
Michigan. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
•Specifications  (TSs)  and  License 
Conditions  relating  to  fuel  enrichment 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  19. 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  needed 
so  that  the  licensee  can  use  higher 
enrichment  fuel  and  provides  the 
flexibility  of  extending  the  fuel 
irradiation  and  permitting  operation  of 
longer  fuel  cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evalaution  of  the  proposed  amendment. 
The  proposed  revisions  would  permit 
use  of  fuel  enriched  with  Uranium  235  in 


excess  of  4  weight  percent  and  up  to  4.23 
weight  percent,  and  the  license  would 
expect  the  fuel  to  be  irradiated  to  levels 
above  33  gigwatt  days  per  metric  ton 
(GWD/MT)  but  not  to  exceed  50  GWD/ 
MT.  The  safety  considerations 
associated  with  reactor  operation  with 
higher  enrichment  and  extended 
irradiation  have  been  evalauted  by  the 
Commission's  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse 
effect  on  the  probability  of  any  accident. 
The  increase  burnup  may  slightly 
change  the  mix  of  fission  products  that 
might  be  released  in  the  event  of  a 
serious  accident  but  such  small  changes 
would  not  significantly  affect  the 
consequences  of  serious  accidents.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  oFfsite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area,  as  defined  10  CFR 
Part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the 
Commission's  assessment  entitled, 
"NRC  Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
Irradiation,"  dated  July  7, 1988  (53  FR 
30355).  As  indicated  therein,  the 
environmental  cost  contribution  of  the 
proposed  increase  in  the  fuel  enrichment 
and  irradiation  limits  are  either 
unchanged  or  may  in  fact  be  reduced 
from  those  summarized  in  Table  S-4  as 
set  forth  in  10  CFR  51.52(c). 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  October  11. 1988  (53 
FR  39679).  No  request  for  hearing  or 
pettion  for  leave  to  intervene  was  filed 
following  this  notice. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action 
Since  the  Commission  concluded  that 


there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Donald  C. 
Cook  Nuclear  Plant.  Untis  1  and  2,  dated 
August  1973. 

Agencies  and  Person  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  19, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street,  NW.,  Washington, 
DC,  and  at  the  Maude  Preston  Palenski 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Acting  Director,  Project  Directorate  lll-l. 
Division  of  Reactor  Projects — ///.  IV.  V^ 
Special  Projects. 
[FR  Doc.  8ft-26202  Filed  11-10-68;  8:45  am) 

BILLING  CODE  75M-01-M 


Draft  Regulatory  Guide;  issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 


used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

"The  draft  guide,  temporarily  identified 
by  its  task  number,  RS  802-5  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  proposed  Revision  3  to 
Regulatory  Guide  1.9,  "Selection,  Design. 
Qualification,  Testing,  and  Reliability  of 
Diesel  Generator  Units  Used  as  Onsite 
Electric  Power  Systems  at  Nuclear 
Power  Plants."  This  guide  has  been 
prepared  for  the  resolution  of  Generic 
Safety  Issue  B-56,  "Diesel  Generator 
Reliability." 

Section  50.63  of  10  CFR  Part  50 
requires  that  light-water-cooled  nuclear 
power  plants  be  capable  of  withstanding 
a  total  loss  of  alternating  current  (ac) 
electric  power  (called  station  blackout) 
for  a  specified  duration  and  maintaining 
reactor  core  cooling  during  that  period. 
Regulatory  Guide  1.155,  "Station 
Blackout,"  provides  guidance  for 
assessing  plant  blackout  coping 
capability  and  further  identifies  a  need 
for  a  diesel  generator  reliability  program 
designed  to  maintain  and  monitor 
reliability  levels  for  assurance  that  the 
selected  plant  emergency  diesel 
generator  reliability  levels  are  being 
achieved. 

The  staff  has  previously  addressed 
diesel  generator  design,  reliability,  and 
operational  aspects  by  using  IEEE  Sid 
387-1984.  Revision  2  of  Regulatory 
Guide  1.9.  Regulatory  Guide  1.108 
(which  is  being  withdrawn),  and  Generic 
Letter  84-15.  The  purpose  of  this 
Revision  3  to  Regulatory  Guide  1.9  is  to 
integrate  into  a  single  regulatory  guide 
the  guidance  previously  dispersed  in 
these  multiple  documents.  This 
regulatory  guide  will  be  a  principal 
reference  in  the  NRC  staffs  resolution  of 
Generic  Safety  Issue  B-56. 

Comments  are  particularly  solicited 
on  the  following  sections  of  this 
regulatory  guide: 

1.  Regulatory  Position  10,  which  deals 
with  preoperational  and  scheduled 
testing  of  the  diesel  generator,  with 
specific  attention  being  directed  to 
Section  10.2.2  dealing  with  accelerated 
testing  and  Section  10.2.4.6  dealing  with 
24-hour  tests. 

2.  Regulatory  Position  16,  which  deals 
with  recordkeeping  and  reporting 
criteria. 

3.  Regulatory  Position  18,  which  is 
guidance  for  a  diesel  generator 
reliability  program. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
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the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position.  The 
regulatory  and  backfit  analyses  for  the 
station  blackout  rule  included  analysis 
of  the  diesel  generator  reliability 
program,  which  is  the  subject  of  this 
guide.  The  regulatory  analysis  is 
documented  in  NUREG-1109.  A  backfit 
analysis  was  published  with  the  station 
blackout  rule  in  the  Federal  Register 
June  21, 1988  (53  FR  23203).  A  summary 
of  these  analyses  is  included  in  the 
Backfit  Analysis  for  Regulatory  Guide 
1.9,  Revision  3. 

Written  comments  may  be  submitted 
to  the  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
I*ublications  Services.  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
NRC  at  the  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4:00  p.m.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  2120  L 
Street  NW..  (Lower  Level),  Washington. 
DC.  Written  comments  are  requested  by 
January  13, 1989. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20.555, 
Attention:  Director,  Division  of 
Information  Support  Services. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(Authority:  5  U.S.C.  552(d)) 

Dated  nt  Rockviile.  Maryland,  this  4th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
R.  Wayne  Houston, 

Director.  Division  of  Safely  Issue  Resolution. 
Office  of  Nuclear  Reaulatory  Research. 
|FR  Doc.  88-26204  Filed  11-10-88:  8:45  ,im| 
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[Docket  No.  50-255] 

Consumers  Power  Co.  (Palisades 
Plant);  Exemption 

I 

The  Consumers  Power  Company  (the 
licensee)  is  the  holder  of  Provisional 
Operating  License  No.  DPR-20,  which 
authorizes  operation  of  the  Palisades 
Plant  (Palisades)  at  a  steady-state 
power  level  not  in  excess  of  2530 
megawatts  thermal.  The  plant  is  a 
pressurized  water  reactor  located  at  the 
licensees  site  in  Van  Buren  County, 
Michigan.  The  license  provides,  among 
other  things,  that  Palisades  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

The  Code  of  Federal  Regulations,  10 
CFR  50.54(o),  specifies  that  primary 
reactor  containments  for  water-cooled 
power  reactors  shall  comply  with 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for 
Water-Cooled  Power  Reactors." 
Paragraph  III.A.3  of  Appendix  J 
incorporates  by  reference  the  American 
National  Standard  ANSI  N45.4-1972, 
"Leakage  Rate  Testing  of  Containment 
Structures  for  Nuclear  Reactors."  This 
standard  requires  that  containment 
leakage  rate  calculations  for 
containment  integrated  leakage  rate  test 
(CILRTS)  be  performed  using  either  the 
Poinl-to-Point  method  or  Total  Time 
method. 

Further  advances  in  leakage  rate 
testing  technology  have  provided 
improved  test  methods,  including  a 
newer  method  of  evaluating  test  data 
called  the  Mass  Point  method.  This 
Mass  Point  method  was  incorporated  in 
a  newer  standard.  ANSI/ANS-56.8- 
1981.  "Containment  System  Leakage 
Testing  Requirements"  (revised  1987) 
and  in  fact  has  been  accepted  by  the 
Commission's  staff  as  an  improved 
alternative  method  of  calculating 
containment  leakage  rates.  However,  a 
strict  interpretation  of  the  specific 
wording  of  Appendix  J,  ni.A.3,  by 
referencing  only  the  older  ANSI 
standard,  precludes  use  of  the  newer 
improved  method,  unless  the  licensees 
who  wish  to  use  this  method  receive  an 
exemption  from  the  Appendix  J 
requirement  of  conforming  to  this 
provision  of  ANSI  N45.4-1972. 

Ill 

By  letter  dated  September  9. 1988.  as 
supplemented  by  letter  dated  September 
16. 1988,  the  licensee  requested  an 
exemption  from  10  CFR  Part  50. 
Appendix  J.  Paragraph  III. A. 3,  which 


requires  that  all  CILRTs  be  performed  in 
accordance  with  ANSI  N45.4-1972. 
ANSI  N45.4-1972  requires  that  leakage 
rate  calculations  be  performed  using 
either  the  Total  Time  method  or  the 
Point-fo-Point  method. 

The  licensee  indicated  that  since  the 
issuance  of  ANSI  N45.4-1972,  a  more 
accurate  method  of  determining 
containment  leakage  rates,  the  Mass 
Point  method,  has  been  developed  as 
described  in  ANSI/ANS-56.8.  Therefore, 
the  licensee  has  requested  an  exemption 
to  allow  the  use  of  the  Mass  Point 
method  for  calculating  containment 
leakage  rates. 

It  has  been  recognized  by  the 
professional  community  that  the  Mass 
Point  method  is  superior  to  the  Point-to- 
Point  and  Total  Time  methods  which  are 
referenced  in  ANSI  N45.4-1972  and 
endorsed  by  the  present  regulations.  The 
Mass  Point  method  calculates  the  air 
mass  at  a  series  of  points  in  time,  and 
plots  it  against  time.  A  linear  regression 
line  is  plotted  through  the  mass-time 
points  using  a  least  square  fit.  The  slope 
of  this  line  is  divided  by  the  intercept  of 
this  line,  and  the  result  is  multiplied  by 
an  appropriate  constant  to  obtain  the 
calculated  leakage  rate. 

The  superiority  of  the  Mass  Point 
method  becomes  apparent  when  it  is 
compared  with  the  two  other  methods. 
In  the  Total  Time  method,  a  series  of 
leakage  rates  are  calculated  on  the  basis 
of  containment  air  mass  differences 
between  an  initial  data  point  and  each 
individual  data  point  thereafter,  and  an 
average  of  these  leakage  rates  is  then 
determined.  If  for  any  reason  (e.g.. 
instrument  error,  lack  of  temperature 
equilibrium,  ingassing.  or  outgassing)  the 
initial  data  point  is  not  accurate,  the 
results  of  the  test  will  be  affected.  In  the 
Point-to-Point  method,  the  leak  rates  are 
based  on  the  mass  difference  between 
each  pair  of  consecutive  data  points, 
and  these  leakage  rates  are  then 
averaged  to  yield  a  single  leakage  rate 
estimate.  Mathematically,  this  can  be 
shown  to  be  the  difference  between  the 
air  mass  at  the  beginning  of  the  test  and 
the  air  mass  at  the  end  of  the  test 
expressed  as  a  percentage  of  the 
containment  air  mass.  It  follows  from 
the  above  that  the  Point-to-Point  method 
ignores  any  mass  readings  taken  during 
the  test  and  thus  the  leakage  rate  is 
calculated  on  the  basis  of  the  difference 
in  mass  between  two  measurements 
taken  at  the  beginning  and  at  the  end  of 
the  test,  which  are  24  hours  apart. 

On  February  29. 1988  (53  FR  5985),  the 
Commission  published  a  proposed 
amendment  to  Appendix  J  to  explicitly 
permit  the  use  of  the  Mass  Point  method, 
subject  to  certain  conditions  that  have 


been  accepted  by  the  Commission's  staff 
since  approximately  1976.  as  well  as  to 
permit  the  use  of  the  prior  methods 
referenced  in  ANSI  N45.4-1972. 
In  addition  to  the  method  of 
calculation,  consideration  of  the  length 
of  the  test  should  also  be  included  in  the 
overall  program.  In  accordance  with 
section  7.6  of  ANSI  N45.4-1972.  a  test 
duration  of  less  than  24  hours  is  only 
allowed  if  approved  by  the  Commission, 
and  the  only  currently  approved 
methodology  for  such  a  test  is  contained 
in  Bechtel  Topical  Report  BN-TOP-1. 
Revision  1.  "Testing  Criteria  for 
Integrated  Leakage  Rate  Testing  of 
Primary  Containment  Structures  for 
Nuclear  Power  Plants."  dated  November 
1. 1972.  This  approach  only  allows  use 
of  the  Total  Time  method.  Therefore,  the 
Commission  conditions  the  exemption  to 
require  a  minimum  test  duration  of  24 
hours  when  the  Mass  Point  method  is 
used.  By  letter  dated  September  16. 1988. 
the  licensee  confirmed  that  a  minimum 
test  duration  of  24  hours  will  be  utilized 
when  the  Mass  Point  method  is  used. 
In  the  September  9, 1988  letter,  the 
licensee  also  submitted  information  to 
identify  the  special  circumstances  for 
granting  this  exemption  for  Palisades 
pursuant  to  10  CFR  50.12.  The  purpose  of 
Appendix  J  to  10  CFR  Part  50  is  to 
assure  that  containment  leak-tight 
integrity  can  be  verified  periodically 
throughout  the  service  lifetime  in  order 
to  maintain  containment  leakage  rate 
within  the  limit  specified  in  the  facility 
Technical  Specifications.  The  underlying 
purpose  of  the  rule,  in  specifying 
particular  methods  for  calculating 
leakage  rates,  is  to  assure  that  accurate 
and  conservative  methods  are  used  to 
assess  the  results  of  containment 
leakage  rate  tests. The  Commissions 
staff  has  determined  that  the  Mass  Point 
method  is  an  acceptable  method  for 
calculating  containment  leakage  rates 
and  satisfies  the  purpose  of  the  rule. 
Based  on  the  above  discussion,  the 
licensee's  proposed  exemption  from 
paragraph  III.A.3  of  Appendix  )  to  allow 
use  of  the  Mass  Point  method  as 
requested  in  Ae  submittal  dated 
Septembers,  1988.  as  revised  by  letter 
dated  September  16, 1988.  is  acceptable, 
until  such  provision  of  Appendix  J  is 
modiried.  Thereafter,  the  licensee  shall 
comply  with  the  proiTsions  of  such  rule. 
The  exemption  applies  only  to  the 
method  of  calculaUng  leakage  rates  (by 
use  of  the  Mass  point  method)  and  not 
to  any  other  aspects  of  the  tests. 

IV 

Actx)ttlingly.  the  Commission  has 
determined  pursuant  to  10  CFR 
50.12(a)(1).  that  this  exemption  is 

authorized  by  law.  will  not  present  an 


undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  has  further  determined  that 
special  circumstances,  as  set  forth  in  10 
CFR  50.12(a)(2)(ii).  are  present  justifying 
the  exemption,  namely  that  application 
of  the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  Accordingly,  the  Commission 
hereby  grants  an  exemption  as 
described  in  section  111  above  from 
Paragraph  III.A.3  of  Appendix  J  to  the 
extent  that  the  Mass  Point  method  may 
be  used  for  containment  leakage  rate 
calculations  providing  it  is  used  with  a 
minimum  test  duration  of  24  hours.  The 
exemption  is  granted  until  such 
provision  of  Appendix  J  is  modified. 
Thereafter,  the  licensee  shall  comply 
with  the  provisions  of  such  rule.  The 
exemption  applies  only  to  the  method  of 
calculating  leakage  rate  (using  the  Mass 
Point  method)  and  not  to  any  other 
aspects  of  the  tests. 

Pursuant  to  10  CFR  51.32.  the 

Commission  has  determined  that 

granting  of  this  exemption  will  not  have 

a  significant  effect  on  the  quality  of  the 

human  environment  (November  3. 1988. 

53  FR  44246). 
This  exemption  is  effective  upon 

issuance. 

For  the  Nuclear  Regulatory  Commission. 

Gary  M.  Holahan, 

Acting  Director.  Division  of  Reactor  Projects 

III.  IV.  V  and  Special  Projects.  Office  of 

Nuclear  Reactor  Regulation. 

Dated  at  Rodc*ille.  Marjland.  this  3rd  da> 

of  N<ncmt>er  1968. 

[FR  Doc.  68-26205  Filed  n-H>-88:  8.45  uni) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IRel.  No.  34-26257;  File  No.  SR-CBOE-88- 
09,  Amdt.  11 

Self-Regi^tory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exctange,  Inc.  Relating 
to  Value  of  Index  Participations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  7as(b){l).  notice  is  hereby  given 
that  on  November  1. 1988  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  Exchange  ")  Filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  1. 11. 
and  UI  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
following  chapter  25  rules  relating  to 
value  of  index  participations. 
(Note:  Italics  indicate  additions; 
brackets  indicate  deletions.) 

CHAPTER  XXV 

Value  of  Index  Participations 

Introduction 

The  rules  in  this  Chapter  are 
applicable  only  to  value  of  index 
participations.  The  rules  in  Chapters  I 
through  XIX  are  also  applicable  to  the 
value  of  index  participations  provided 
for  in  this  Chapter.  In  some  cases  rules 
in  Chapter  I  through  XIX  are  replaced  or 
are  supplemented  by  rules  in  this 
Chapter. 

Definitions 

Rule  25.1. 

Value  of  Index  Participation 

(a)  No  change  in  text. 
Cash-out  Time 

(b)  The  term  "cash-out  time"  means 
the  point  in  time  (each  quarter  of  the 
year]  semi-annually  when  (i)  a 
"purchaser  of  a  VIP  may  obtain  the 
(aggregatej  closing  value  or  (ii)  a  seller 
of  a  VIP  may  pay  the  laggregatc]  closing 
value  Iplus  the  excise  fee.5  upon 
exercise  of  the  cash-out  prixilege.  The 
pash-out  time  [for  each  quarter)  will  be 
determined  and  made  public  by  the 
Exchange  before  the  beginning  of  [the 
quarter.]  each  such  semi-anmiul period. 

{Exercise  Fee 

[c]  The  term  "exercise  fee"  is  thi- 
amount,  representing  one  percent  (1". )  f)f 
the  aggregate  closing  vlaue.  that  the 
exercising  seller  must  pay  to  the 
assigned  purchaser,  in  addition  to  the 
aggregate  closing  value,  upon  exorcise 
of  the  cash-out  privilege.) 

Purchast^r 

([d|l  cThe  term  "purchaser"  or  "long" 
means  the  holder  of  a  VIP  contract 
under  which  the  holder  has  the  right,  in 
accordance  with  the  terms  and 
provisions  of  the  VIP.  to  sell  the  contract 
to  the  Clearing  Corporation  and  obtain 
the  laggregatej  closing  value,  and  the 
obligation  to  receive  the  laggregatej 
closing  value  [plus  the  exercise  fee)  if 
assigned  at  the  cash-out  time.  The 
deadline  for  exercising  the  rash-out 
privilege  will  1)p  determined  and  made 
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public  by  the  Exchange  before  the 
beginning  of  [the  quarter]  each  such 
semi-annual  period. 

Seller 

([e])  rfThe  term  "seller"  or  "short" 
means  the  seller  of  a  VIP  contract  under 
which  the  seller  has  the  right,  in 
accordance  with  the  terms  and 
provisions  of  the  VIP,  to  purchase  the 
contract  from  the  Clearing  Corporation 
and  pay  the  [aggregate]  closing  value, 
[plus  the  exercise  fee]  and  the  obligation 
to  deliver  the  closing  value  if  assigned  at 
the  cash-out  time.  The  deadline  for 
exercising  the  cash-out  privilege  will  be 
determined  and  made  public  by  the 
Exchange  before  the  beginning  of  each 
such  semi-annual  period. 

Underlying  Security 

([f])  e  No  change  in  text. 
VIP  Multiplier 

([g])/No  change  in  text. 
Current  and  Closing  Value 

([h])  g  No  change  in  text. 
VIP  Closing  Value 

{[i])  h  No  change  in  text. 
Reporting  Authority 

([j])  /  No  change  in  text. 
Bids  and  Offers 

Rule  25.8  All  bids  and  offers  made  on 
the  trading  floor  for  VIPs  shall  be 
expressed  in  terms  of  fractions  of  1/8  of 
a  point  [dollars  and  decimals]  for  one 
VIP.  The  unit  of  trading  shall  be  100 
VIPs  unless  otherwise  designated  by  the 
Exchange. 

Exercise  of  Cash-Out  Privilege 

Rule  25.10(a)  Notice  of  exercise  of  the 
VIP  cash-out  privilege  must  be  provided 
on  or  before  a  time  specified  and  made 
public  by  the  Exchange  and  must  be  in 
accordance  with  the  Rules  of  The 
Options  Clearing  Corporation.  Specific 
exercise  cut-off  times  will  also  be 
delineated  for  Exchange  members 
(organizations).  An  exercise  notice  may 
be  tendered  to  The  Options  Clearing 
Corporation  only  by  the  clearing 
member  in  whose  account  with  The 
Options  Clearing  Corporation  the  VIP  is 
carried.  Members  and  member 
organizations,  to  the  extent  that  they  do 
not  conflict  with  the  rules  and  policies 
of  the  Exchange  and  The  Options 
Clearing  Corporation,  shall  establish 
fixed  procedures  as  to  the  latest  hour  at 
which  they  will  accept  exercise  notices 
from  their  customers. 

(b)  The  term  "exercise  instruction." 
with  respect  to  a  customer  or  member, 
means  the  notice  given  to  a  clearing 


member  organization  to  exercise  an  VIP. 
All  such  exercise  instructions  must  be 
time  stamped  at  the  time  they  are 
received  [prepared]  by  the  [receiving] 
clearing  member  organization.  In  the 
case  of  a  members  exercise  instruction, 
it  should  also  be  time  stamped  when  the 
decision  to  exercise  is  made. 

(c)  Notwithstanding  the  foregoing, 
member  organizations  may  receive 
exercise  instructions  after  the  exercise 
cut-off  time  but  prior  to  the  cash-out 
time  (1)  in  order  to  remedy  mistakes 
made  in  good  faith,  (ii)  to  take 
appropriate  action  as  the  result  of  a 
failure  to  reconcile  unmatched  Exchange 
VIP  transactions,  or  (iii)  where 
exceptional  circumstances  relating  to  a 
customer's  ability  to  communicate 
exercise  instructions  to  the  member 
organization  (or  the  member 
organization's  ability  to  receive  exercise 
instructions)  prior  to  such  time  warrant 
such  action. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  changes  address 
two  specific  areas  where  the  Exchange 
has  determined  that  modifications  to  the 
product  are  required.  The  first  involves 
the  deletion  of  the  proposed  short 
exercise  fee.  The  Exchange  has  decided 
that  the  imposition  of  such  a  fee  could 
act  as  a  deterrent  to  the  exercise  by 
such  sort  holders.  The  second  area 
relates  to  when  the  cash-out  periods 
should  occur.  The  originally  proposed 
quarterly  cash  outs  have  been  modified 
such  that  they  occur  semi-annually.  The 
change  to  the  semi-annual  cash  out 
reflects  the  Exchange's  interest  in 
accommodating  investors  who  may  use 
the  product  to  balance  investment 
planning  related  to  such  products  as 
CD's  while  providing  them  cash-out 
privileges  for  unforseen  circumstances. 

The  final  proposed  change  is  a 
correction  to  the  original  filing.  The  VIPs 
shall  trade  in  fractions  of  1/8  of  a  point 
and  not  in  decimals.  The  underlying 
product  trades  in  decimals. 


The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act 
in  that  these  contracts  will  serve  the 
public  investors  by  enabling  them  to 
invest  in  or  hedge  a  basket  of  stocks 
reflecting  the  market  in  one  transaction, 
the  Exchange  believe  that  a  properly 
structured  index  value  contract  will 
benefit  public  customers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

iV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW„ 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 


above  and  should  be  submitted  by 
December  5, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Kalz, 
Secretary. 

Dated:  November  7, 1968. 

[FR  Doc.  88-26238  Filed  11-10-88;  8:45  am) 
BtLLINO  CODE  M10-01-M 

(Rel.  No.  34-26259;  Rl«  No.  SR-GSCC-88-21 

Self-Reguiatory  Organizations; 
Government  Securities  Clearing  Corp.; 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  19, 1988,  GSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by 
GSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Text  of  the  proposed  rule  change 
is  attached  as  Exhibit  "A". 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
purposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
Section  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  change  is  to 
establish  the  fee  structure  for  GSCC's 
Trade  Comparison  Services. 

(b)  The  proposed  rule  change  provides 
for  the  equitable  allocation  of 
reasonable  fees  among  its  participants 
and  is,  therefore,  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934,  as  amended  (the  "Act")  and 
the  rules  and  regulations  thereunder 


applicable  to  a  self-regulatory 
organization. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  perceive  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  the  Proposed  Rule  Change 
Received  from  Members,  Participants, 
or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  GSCC  will  notify  the  Securities 
and  Exchange  Commission  of  any 
written  comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  a  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-GSCC-88-2  and  should  be  submitted 
by  December  5, 1988. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  November  7, 1968. 

Exhibit  A 

I.  Trade  Comparison  Fees 

A.  For  entry  of  one  side  of  a  U.S. 
Treasury  Bond,  Note,  Bill,  STRIP  or  U.S. 
Government  Agency  (excluding 
Mortgage-Backed  Securities)  trade  for 
comparison  processing  and  production 
of  reports  the  charges  are  as  follows: 

For  Computer  to  Computer  input  and. 
Computer  to  Computer 

output $-50  per  side' 

Magnetic  Tape  output $1.00  per  side' 

Paper  output $1.50  per  side" 

for  Magnetic  Tape  input  and. 
Computer  to  Computer 

output $1.0(1  per  side' 

Magnetic  Tape  output $1.00  per  side' 

Paper  output $1.50  per  side' 

•  All  trades  for  a  given  Participant  will  be 
billed  at  the  highest  rate  applicable  to  tliul 
Participant  during  each  billing  period. 

\VR  Doc.  88-26239  Filed  11-10-88;  8:45  am] 
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I  Rel.  No.  34-26254;  FHc  No.  SR-MCC-88-11) 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  28, 1988,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below  in  which 
Items  have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  MCC's  revised  fee  schedule 
concerning  some  services  involving 
physical  processing  or  special  handling 
of  securities. 


Service 

Current  lee 

Proposed  fee 

SSM 

S2  00/caN      

$2  00/i1em 

Delivery 

Approval 

Call. 

SSM 

Delivery 

Reject 

45838 
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Service 

Current  fee 

Proposed  (ee 

Rec 

0  00       

5  00 /delivery 

Part. 

Del 

0  00               

5  00/delivery 

Part. 

CHRPS 

lO.OO/dettvery 

15.00/deWery 

NYRP 

10.00/delivery 

10.00/delivery 

1 5.00/delivery. 

COGS 

15  00/delivery  tor 

(irst  25 

deiivenes. 

10.00/delivery 

thereafter. 

COCS 

6  OO/itetn 

10.00/reclaim. 

Reclaims. 

Bearer 

0.00 

7,00/item 

Surcharge 

(CDCS& 

SSM). 

Trade  for 

9.00/reclaim 

10  00/reclaim. 

Trade 

Reclaim. 

Underwriting 
Pk:K  Up. 

17.50 

22  50 

II.  Self-Re«ulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  on  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MCC  Revised  Fee  Schedule  more 
accurately  reflects  the  cost  of  providing 
various  services  to  MCCs  Participants. 
The  Revised  Fee  Schedule  is  consistent 
with  Section  17A  of  the  Securities 
Exchange  Act  of  1934  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  MCC  Participants. 

fBJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  solicited  and  none 
were  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC.  All 
submissions  should  refer  to  SR-MCC- 
88-11  and  should  be  submitted  by 
December  5, 1988. 

For  the  Commissioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  November  4, 1988. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  68-26241  Filed  11-10-88;  8:45  atn] 

BILLING  CODE  M10-01-41 


(Rel.  No.  34-26260;  File  No.  SR-MSTC-88-6 1 

Self  Regulatory  Organizations; 
Proposed  Rule  Changs  by  Midwest 
Securities  Trust  Ca  Relating  to 
National  Institutional  Delivery  System 
("NIDS");  Rling  and  Immediate 
Effectiveness 

Ihirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 


that  on  October  26, 1988,  (he  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator>'  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  has  developed  proposed 
revised  procedures  regarding  Midwest 
Securities  Trust  Company's  ("MSTC's") 
National  Institutional  Delivery  System 
("NIDS").  The  procedures  contain 
several  enhancements  to  NIDS  formats 
and  reports,  including  those  relating  to 
input  and  output  processing  and 
reporting. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NIDS  system  improvements  are 
the  result  of  a  four-year  development 
process.  Initial  planning  began  in 
December,  1984.  when  representatives 
of  brokerage  firms,  banks,  and 
depositories  met  to  discuss  projected 
improvements.  As  a  result  of  these 
discussions,  several  enhancements  were 
made  in  both  NIDS  input  and  output 
processing. 

The  NIDS  system  improvements 
enhance  both  manual  and  terminal  input 
and  features  requirements.  Trade  input 
forms  have  been  enhanced  to  allow 
Participants  to  enter  additional 
information  on  the  form.  Terminal  input 
has  been  enlarged  and  will  be  capable 
of  processing  non-U.S.,  as  well  as  U.S.. 
currencies.  Fields  for  standard  security 
descriptions  have  been  increased  from 
55  to  7^  characters. 


Finally,  all  of  the  NIDS  reports  have 
been  enhanced.  These  include  the  NIDS 
Trade  Error  Report  (includes  written 
messages  for  the  first  two  errors), 
Eligible  Trade  Report  (now  shows  the 
trade  date,  in  addition  to  settlement 
date,  of  each  trade)  and  the  Ineligible 
Trade  Report  (NIDS  Participants  will 
now  be  able  to  confirm  or  affirm  trades 
for  a  larger  variety  of  financial 
instruments,  including  fractional 
shares).  NIDS  sign-up  procedures,  time 
frames  for  entering  information  into  the 
system,  and  use  of  MCC/MSTC  symbols 
for  trade  input  remain  the  same. 

The  proposed  rule  changes  are 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act"),  in  that  they 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  burden  on  Competition 

MSTC  does  not  believe  that  any 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  rule  changes  are  the 
result  of  discussions  and  planning  by 
representatives  of  brokerage  firms, 
banks  and  depositories.  During  the 
enhancement  process,  feedback  and 
input  from  the  various  participants  in 
the  securities  industry  were  generated 
and  used.  MSTC  has  received  input  and 
suggestions  from  its  own  Participants 
during  this  development  process  and 
has  kept  them  informed  of 
developments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretarj',  Securities  &  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  File  No. 
SR-MSTC-88-06  and  should  be 
submitted  by  December  5. 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secrelar\: 

Dated:  November  7. 1988. 

[FR  Doc.  88-26240  Filed  11-10-88;  8:45  am| 
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Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Excused  Withdrawal  of 
Quotations  From  the  NASDAQ  System 
Based  on  Vacation. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  31, 1988  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  amend 
paragraph  (b).  Part  VI,  Section  7, 
Schedule  D  to  the  NASD  By-Laws  on  the 
Withdrawal  of  Quotations  from  the 
National  Association  of  Securities 
Dealers  Automated  Quotations 
("NASDAQ")  system. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizotiur  's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  June  9. 1988  the  Commission 
approved  amendments  to  Part  VI, 
Schedule  D  to  the  NASD  By-Laws 
setting  forth  requirements  applicable  to 
NASDAQ  market  makers.'  In  pertinent 
part,  the  rule  amendments  deleted 
vacations  from  the  list  of  reasons  for 
which  NASDAQ  market  makers  would 
be  permitted  to  withdraw  their 
quotations  from  the  NASDAQ  system. 
Since  the  rule  amendments  became 
effective,  a  number  of  market  makers 
have  written  to  the  NASD  requesting 
that  Schedule  D  be  amended  to  permit 
excused  withdrawals  for  vacations.  The 
nine  letters  received  by  the  Association 
are  from  smaller  firms  that  believe  the 
new  ly  amended  Schedule  D  provisions 
on  excused  withdrawals  place  them  at  a 
competitive  disadvantage  to  larger  firms 
that  are  able  to  provide  adequate 
coverage  for  traders  who  are  on 
vacation.  After  considering  the  market 
makers'  requests,  the  NASD  has 
concluded  that  firms  with  a  limited 
number  of  personnel  are  most  affected 
by  the  existing  excused  withdrawal 
provisions  under  Schedule  D  because 
these  firms  are  unable  to  assign  stocks 
to  other  experienced  personnel  during  a 
trader's  absence.  Thus,  the  NASD  has 
adopted  the  proposed  rule  change  to 
permit  market  makers  with  three  or 
fewer  NASDAQ  Level  3  terminals  to 
obtain  execused  withdrawals  from 
NASDAQ  for  vacation,  provided  that 
the  request  for  withdrawal  is  submitted 
to  the  NASD  in  writing  20  business  days 
prior  to  the  effective  date  of  withdrawal 
from  the  NASDAQ  system,  and  the 
request  includes  a  list  of  the  securities 
for  which  withdrawal  is  requested. 
Therefore,  the  proposed  rule  change  is 
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consistent  with  the  provisions  of  Section 
15A(b][6)  under  the  Act  as  it  is  designed 
to  remove  impediments  to  the 
maintenance  of  a  free  and  open  market 
and  a  national  market  system,  and  does 
not  permit  unfair  discrimination  for 
which  withdrawal  is  requested. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act  of  1934,  as 
amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited. 
As  described  above,  however,  the 
NASD  has  received  nine  letters  from 
firms  objecting  to  the  provisions  of 
Schedule  D  as  amended  in  June  1988, 
which  eliminate  vacation  as  a  reason  for 
granting  an  excused  withdrawal  from 
the  NASDAQ  system.  The  letters  are 
listed  and  attached  as  Exhibit  2. 

III.  Date  of  Effectiveness  of  the 
I>roposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-88-49  and  should  be  submitted 
by  December  5, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
duthority,  17  CFR  200.30-3(a)(12). 
Jonathan  G.  Katz. 
Secretary. 

Dated:  November  7. 1988. 

[PR  Doc.  88-26242  Filed  11-10-88;  8:45  amj 
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Self-Regulatory  Organizations; 
Philadelphia  Depositoiy  Trust 
Company;  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Revised  Fee 
Schedule 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  6, 1988,  the  Philadelphia 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
Self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Philadelphia  Depository  Trust 
Company  (PHILADEP)  proposes  as  a 
rule  change  revisions  to  certain  fees 
charged  to  participants  for  services 
provided  by  the  Corporation.  The 
charges  are  proposed  to  take  effect 
October  1. 1988. 

Attached  hereto  as  Exhibit  A  is  a 
schedule  indicating  the  changes  in  the 
fees. 

(b)  PHILADEP  does  not  expect  that 
the  proposed  rule  change  will  have  any 
direct  effect  or  significant  indirect  effect 
on  any  of  its  other  rules. 

(c)  Not  applicable. 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

in  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  statutory  basis  for  the  proposed  rule 


change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements: 

(A)  Self-Regulatory  Organization 's 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

PHILADEFs  last  fee  change  occurred 
nearly  two  and  one  half  years  ago.  Over 
this  period,  the  cost  of  manually 
intensive  services  has  risen  and  the  post 
October  crash  environment  has  been 
one  of  reduced  trading  activity  which 
has  negatively  impacted  the  revenues  of 
all  of  the  nation's  clearing  organizations, 
including  PfllLADEP.  Accordingly,  in 
order  to  put  current  revenues  more  in 
line  with  current  costs,  PHILADEP 
submits  as  a  rule  change  the  fee  changes 
detailed  in  Exhibit  A.  In  summary,  only 
those  fees  associated  with  services 
which  are  manually  intensive  and  are 
not  benefited  by  computer  automation 
efficiencies  have  been  increased.  A 
careful  review  of  these  revised  service 
fees  compared  to  service  fees  charged 
by  the  competition,  discloses  thai 
PHILADEP  continues  to  remain 
significantly  less  expensive. 

Additionally,  in  order  to  further  its 
competitive  edge,  PHILADEP  has 
increased  its  volume  discounts  and  has 
offered  a  lower  bundled  service  rate  in 
connection  with  its  customer  name 
mailing  service.  See  service  charge 
revisions  #3.  #15,  and  #19  of  Exhibit  A. 

The  proposed  rule  change  is 
consistent  with  Section  17A{b)(3)(D)  of 
the  Exchange  Act  in  providing  for 
equitable  allocations  of  reasonable 
dues,  fees,  and  other  charges  among 
participants. 

(B)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PHILADEP  does  not  perceive  any 
burdens  on  competition  as  a  result  of  the 
proposed  rule  change,  which  is  intended 
to  align  more  closely  the  charge  for  a 
particular  service  with  the  cost  of 
producing  it. 

ICJ  Self-Regulatory  Organizations 
Statement  on  Comments  the  Proposed 
Rule  Change  Received  from  Members, 
Participants,  or  Others 

A  forthcoming  SCCP/PHILADEP 
Member  Bulletin  will  advise  members  of 
officials  to  whom  they  may  direct 
questions  upon  receipt  of  the  new  fnn 
schedule. 


in.  Date  of  Effectivenesa  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commissioo  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934. 
At  any  time  within  sixty  days  of  the 
fding  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-PHILADEP-8a-01  and  should  be 
submitted  by  December  5, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  7, 1988. 

lonathan  G.  Katz, 

Secretary. 

EXHiBfT  A.— SR-PHILADEP-88-01  — 
PHILADEP  Schedule  of  Charges 

(New  Material  italicize<J;  deleted  matefial  bracketed, 
asterisks  indicate  no  changes  in  material) 


Service 


1  Account  Charges. 

2  Custody  Fee — 

3.  Deposit  Fee 


Charge. 


[$0,901  tl.30  per  deposit 


Exhibit  A.— Sfl-PHILADEP-8»-01— PHI- 
LADEP Schedule  of  Charges— Gor>- 

tinued 

tNew  Materia)  italicized;  detetod  natorla*  bracketed; 
asterisii3  ndicate  no  chartgee  n  matenal] 


Service 


4.  Legal  Deposits . 


5  Withdrawals: 
a.  By  transfer .... 


b.  By  certiticale.. 


6.  Accommodation 
Transfers, 
Ironclads. 

7.  MOO  Movements.. 


8.  CNS/PHILADEP 
Movements. 

9.  Pledge  Fees 

10.  Dividend  and 
Interest  Payments. 

11.  Reject  Fees...- 

1 2.  Fleaearch  Fees  ... 
13  Computer 

Transmission 

Tapes. 
14.  EbgiMity  Booh  — 
1 5  Customer  IMame 

Mailing. 


Charge. 


16  Slock  Loan 

Program. 
17.  Reorganization 

Fees; 

a.  Mandatory 
Exchanges, 
Cash  &  Stock 
Mergers,  and 
Reverse  Splits. 

b.  Voluntary 
Tender  Offers. 


c.  Voluntary 
Conversions. 

d.  Redemptions: 
Stocks, 
Corporate 
Bonds, 
Registered 
Municipal 
Bonds,  etc.. 


S8.50  processing  lee,  plus 
regular  deposit  fee  for  par- 
ticipanta  mtt)  teat  than 
3,000  deposM  per  rr)onth 
$5.50  processing  tea,  plus 
regular  deposit  fee  far  par- 
UaparJts  witti  3,000  or 
more  deposits  per  rrtof)lh. 

(SI. 95]  $2.30  per  manual 
transfer  Si. 35  per  auto- 
meted  tape  Irarwfer. 

[$5 00]  $800  per  withdraw- 
al same  day  or  next  day. 


S0.75  per  movement 
AutorrtatK      mter-depository 

detivenes: 

$0.50  per  item  id»fy  deftt- 

eriesY 

$0.55 per  Hem  iweeUy  de- 
liveries). 

$0.60  per  item  (bi-weekly 

deliveries). 

$0.65  per  Hem  (mortfhli/' 

delivehes). 


[$1.20]     $1.'40    per    cast) 

credit 
$6.00  per  slocM  dividend. 


$0.65  per  envelope  phis  ap- 
propriate transfer  with- 
drawal charge  fees;  feets] 
HKludes  stationary  and  irv 
surance  txil  not  postage 

$0. 75  per  envelope  for  secu- 
rities delivered  mter-depos- 
itory plus  appropriate 
transfer  withdranval  charge 
fees;  fee  mcludes  statiort- 
ary.  insurarKO  and  MOO 
charge  but  not  poetage. 


[$15.00]    $20.00   pet   posi- 
tion. 


[$15.00]  $25  00  per  instruc- 
tion received  tiefore  cutoff. 

[$25.00]  $50.00  per  instruc- 
tion received  after  cutoff, 
with  auttKXization. 

[$15.00]  $25.00  per  instruc- 
tion. 

[$15.00]  $22.00  per  posi- 
tion. 


ExHiBfT  A.— SR-PHILADEP-88-01— PHI- 
LADEP Schedule  of  Charges— Corv 
tinued 

[New  Material  Italicized;  deleted  material  bracketed-, 
asteraks  irxkcate  no  changes  m  material] 


Service 


18.  Natonal 

Institutional 

Delivery  System 

(NfOS). 
19  PHILADEP 

OiscounL 


Cfiarge. 


5%  on  PHILADEP  charges 
tor  parhopants  with  more 
than  10,000  but  less  than 
15,000  trades  per  month. 
An  additional  5%  off  PHI- 
LADEP ctiarges  lor  par«c>- 
panls  with  15.000  but  less 
than  30.000  trades  per 
rrwnth. 

An  additional  SV  off  PHtLA- 
I3EP  charges  for  parV>. 
pants  w«i  30,000  iMJt  less 
than  45,000  [or  more] 
frades  per  monlh. 

An  mddrbonal  5%  off  PHitJk- 
DEP  charges  tor  partio- 
panta  mth  45,000  or  more 
trades  per  rmnth  •  •  • 


|FR  Doc.  88-28243  Filed  11-10-88:  8:45  am| 

BIUJN6  COOC  MIO-ei-M 

IReL  No.  IC-16625;  812-71391 

Midwest  income  Trust  et  aL;  Notice  of 
Application 

November  7, 1988. 

AGENCY:  Seciuities  and  Exchange 
Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Midwest  Income  Trust, 
Midwest  Croup  Tax  Free  Trust  and 
Financial  Independent  Trust. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  the  provisions  of  Section  32(a)(1). 

Summary  of  Application:  Applicants, 
on  behalf  of  themselves  and  any  series, 
class  or  portfolio  thereof  and  on  behalf 
of  each  open-end  management 
investment  company  and  any  series, 
class  or  portfolio  thereof  which  are 
advised  now  or  in  the  future  by  Midwest 
Advisory  Services,  Inc.  or  Financial 
Independence  Trust  Advisers,  Inc.,  and 
which  are  not  required  by  law  to  hold 
annual  meetings  of  shareholders,  seek 
an  order  permitting  each  of  them  to  file 
with  the  SEC  financial  statements 
signed  or  certified  by  an  independent 
public  accountant  selected  at  a  Board  of 
Trustees'  Meeting  held  within  ninety 
days  after  the  beginning  of  an 
Applicant's  fiscal  year. 
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Filing  Date:  The  application  was  filed 
on  September  30, 1988.  and  amended  on 
October  31. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  1, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyer,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  John  F.  Splain,  General 
Counsel,  Midwest  Group  of  Funds,  700 
Dixie  Terminal  Building.  Cincinnati, 
Ohio  45202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  R.  Siclari,  Staff  Attorney,  at  (202) 
272-3026  or  Matthew  A.  Chambers, 
Assistant  Director,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(.110)  258-4300). 

Applicants'  Representations: 

1.  Each  Applicant  is  a  registered, 
open-end.  management  investment 
company  organized  as  a  busine,ss  trust 
under  the  laws  of  the  Commonwealth  of 
Massachusetts.  Each  Applicant  is 
advised  by  Midwest  Advisory  Services, 
Inc.  or  Financial  Independent  Trust 
Advisers,  Inc. 

2.  Each  of  the  Applicants  is  governed 
l)y  a  Board  of  Trustees  of  which  at  least 
40  percent  of  the  members  are  not 
"interested  persons"  within  the  meaning 
of  section  2(a)(19)  of  the  1940  Act 
("Disinterested  Trustee")  All  Applicants 
hold  regularly  scheduled  board  meetings 
about  four  times  each  year. 

3.  The  Applicants  are  not  required  by 
.slate  law  to  hold  annual  shareholders" 
meetings.  Therefore,  the  selection  of  an 
independent  public  accountant  is 
currently  made  by  the  Disinterested 
Trustees  of  each  Applicant  at  a 


regularly  scheduled  board  meeting  held 
within  thirty  days  before  or  after  the 
beginning  of  Applicant's  fiscal  year. 

4.  The  Applicants  have  various  fiscal 
years.  An  Applicant  will  typically  hold  a 
board  meeting  within  30  days  before  its 
fiscal  year-end  for  the  primarj'  purpose 
of  selecting  the  Applicant's  independent 
public  accountant.  With  regard  to  two  of 
the  Applicants,  such  selection  is  based 
upon  a  recommendation  from  an  audit 
committee  which  will  meet  immediately 
prior  to  the  board  meeting  at  which  the 
selection  of  accountants  is  to  take  place. 
Each  board  will  then  meet  again  after 
substantial  completion  of  the  audit, 
usually  40-60  days  following  fiscal  year- 
end  to  review  and  approve  the  results  of 
the  audit  and  other  related  matters. 

5.  Each  Applicant  currently  employs 
the  same  firm  as  independent  public 
accountants.  Each  Applicant  proposes 
to  select  an  independent  public 
accountant  at  a  regularly  scheduled 
Board  of  Trustees  meeting,  held  within 
90  days  after  the  beginning  of  its  fiscal 
year. 

Applicant's  Legal  Conclusions: 

1.  The  30-day  time  frame  prescribed 
by  Section  32(a)(1)  of  the  1940  Act  is  not 
Hexible  enough  to  allow  for  a  logical 
and  efficient  approach  for  selecting  an 
independent  public  accountant. 
Changing  the  recjuired  time  frame  to 
within  90  days  after  the  beginning  of  the 
fiscal  year  would  permit  the  Applicants 
to  select  accountants  following  an 
annual  audit.  It  is  at  this  time  that  the 
Boards  of  Trustees  are  best  able  to 
evaluate  the  performance  and  services 
of  the  accountants. 

2.  The  30-day  window  for  selection  of 
accountants  is  obscure  especially  since, 
if  a  meeting  of  shareholders  is  held,  the 
selection  of  accountants  at  any  prior 
thereto  is  authorized. 

3.  Expansion  of  the  window  frum  30 
days  to  within  90  days  after  the 
beginning  of  each  Applicant's  fiscal  year 
will  ensure  that  the  selection  of  an 
independent  public  accountant  is 
considered  on  a  more  systematic  and 
logical  basis  while  continuing  to  serxe 
the  best  interests  of  shareholders.  The 
review  procedures  will  provide  for  a 
detailed  review  of  the  services  furnished 
by  the  independent  public  accountant 
and  result  in  the  Trustee's  consideration 
of  all  information  developed  by  an  audit 
committee,  where  applicable. 

4.  For  these  reasons,  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 


intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-26244  Filed  11-10-88;  8:45  am) 

BILUNG  CODE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(Ucense  Niimt>er  05/05-00961 

Doan  Resources  Limited  Partnership; 
Surrender  of  Ucense 

Notice  is  hereby  given  that  Doan 
Resources  Limited  Partnership.  4251 
Plymouth  Road.  P.O.  Box  986.  Ann 
Arbor,  Michigan  48106-0986,  has 
surrendered  its  License  to  operate  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act).  Doan 
Resources  Limited  Partnership  was 
licensed  by  the  Small  Business 
Administration  on  February  25, 1974. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulguted  thereunder,  the  surrender 
was  accepted  on  October  26, 1988,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catiilog  of  Ft- deral  Domestic  Aitsistance 
I*riigram  No.  59.011.  Smuli  BuAiness 
Invfstment  Compiinies) 
Robert  G.  Lineberry, 

Doputy  Associate  Adnunistnitorfor 
Investnwnt. 
Uiitcd:  November  7. 1988. 

|I  R  Doc.  88-2H2.'"i6  Filed  11-10-«8:  8;4.';  am| 
BILLING  CODE  S02S-01-M 

Region  I  Advisory  Council;  Public 
Meeting;  Connecticut 

The  U.S.  Small  Business 
Administration,  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  will  hold  a  public  meeting, 
at  8:00  a.m.  on  December  5, 1988  at  the 
Yule  Inn.  900  East  Main  Street.  Meriden, 
Connecticut  06450.  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Henry  A.  Povinelli,  District  Director, 
U.S.  Small  Business  Administration,  330 


Main  Street,  Hartford,  Connecticut.  203/ 

240-4670.0. 

lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

November  6, 1988. 

(FR  Doc.  88-26257  Filed  11-10-88;  8.45  am) 

BILUNG  COOC  M»S-01-«I 


Region  VII  Advisory  Council;  Public 
Meeting;  Missouri 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Kansas  City,  will  hold  a  public 
meeting  at  10.00  a.m.,  Thursday, 
December  1, 1988,  at  the  United  Missouri 
Bank  of  Kansas  City,  N.A..  First  Floor 
Auditorium  1010  Grand  Avenue,  Kansas 
City,  Missouri  64106,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Glenn  Davis,  District  Director.  U.S. 
Small  Business  Administration,  1103 
Grand  Avenue,  6th  Floor,  Kansas  City, 
MO  64106— (816)  374-6760. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
November  6, 1988. 

[FR  Doc.  88-26259  Filed  11-10-68;  8.45  am) 
BILLING  CODE  MnS-«1-M 

Region  II  Advisory  Council;  Public 
Meeting;  New  Jersey 

The  U.S.  Small  Business 
Administration,  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Newark,  New  Jersey,  will  hold  a 
public  meeting  at  9:30  a.m.,  on  Thursday, 
December  15, 1988,  at  the  Headquarters 
of  Bellcore,  Bell  Communications 
Research,  290  West  Mount  Pleasant 
Avenue,  Livingston,  New  Jersey  to 
discuss  such  matters  as  may  be 
presented  by  members  and  the  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present.  For  further 
information  write  or  call  Stanley  H.  Salt, 
District  Director,  U.S.  Small  Business 
Administration,  60  Park  Place,  Newark, 
New  Jersey  07102,  (201)  645-3580, 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  6, 1988. 
|FR  Doc.  88-26258  Filed  11-10-88;  8:45  am) 

BILLING  CODE  W2S-0I-M 


Region  I  Advisory  Council;  Public 
Meeting;  Vermont 

The  U.S.  Small  Business 
Administration,  Region  I  Advisory 


Council,  located  in  the  geographical  area 
of  Montpelier,  will  hold  a  public  meeting 
at  10:00  a.m.  on  Wednesday,  December 
7, 1988,  at  the  Brandon  Irm.  Brandon, 
Vermont,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration  and 
others  present. 

For  further  information,  write  or  call 
Ora  H.  Paul,  District  Director,  U.S.  Small 
Business  Administration,  87  State  Street, 
P.O.  Box  605,  Montpelier,  Vermont 
05602,  802/828-4422. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
November  6, 1988. 

[FR  Doc.  88-26260  Filed  11-10-88;  8:45  am] 

BILUNG  CODE  M2S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-8/1234] 

Shipping  Coordinating  Committee; 
Meeting 

The  U.S.  Shipping  Coordinating       , 
Committee  (SHC)  will  conduct  an  open 
meeting  at  0930  on  Tuesday,  29 
November  1988  in  Room  6332  of  the 
Department  of  Transportation  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC.  The  purpose  of  the  meeting  is: 

1.  To  consider  U.S.  positions  for  the 
upcoming  5th  Session  of  the 
International  Maritime  Organization 
(IMO)/United  Nations  Conference  on 
Trade  and  Development  (UNCTAD) 
Joint  Group  of  Intergovernmental 
Experts  (JIGE)  on  Maritime  Liens  and 
Mortgages  scheduled  to  meet  in  Geneva 
from  12-20  December  1988: 

2.  To  begin  development  of  U.S, 
positions  for  the  IMO  Diplomatic 
Conference  on  the  Draft  Salvage 
Convention  scheduled  to  meet  in 
London  from  17-28  April  1989;  and 

3.  To  review  the  negotiations 
concerning  the  question  of  liability  and 
compensation  related  to  the  maritime 
carriage  of  hazardous  and  noxious 
substances  (HNS)  which  took  place  at 
the  recent  60th  Session  (10-14  October 
1988)  of  the  IMO  Legal  Committee,  and 
to  discuss  preparations  for  further 
negotiations  on  this  topic  at  the  next 
Legal  Committee  session  scheduled  to 
meet  in  London  from  25-29  September 
1989. 

With  respect  to  the  IMO/UNCTAD 
Joint  Group  of  Intergovernmental 
Experts,  this  body  has  been  considering 
possible  changes  in  existing 
international  conventions  relating  to 
maritime  liens  and  mortgages  and  to  the 
arrest  of  seagoing  ships  since  its  1st 
Session  in  December  1986.  In  view  of 
progress  to  date,  it  is  expected  that  a 


draft  of  a  new  International  Convention 
on  Maritime  Liens  and  Mortgages  will 
be  completed  at  the  upcoming  5th 
session. 

In  planning  for  the  April  1989 
Diplomatic  Conference  on  the  Draft 
Salvage  Convention,  the  Shipping 
Coordinating  Committee  will  conduct 
one.  and  possibly  two.  special  meetings 
on  this  subject  early  next  year.  In 
preparing  for  the  Conference,  four  draft 
convention  issues  appear  to  be 
particularly  important  from  the  U.S. 
perspective  and  will  be  discussed 
extensively  at  the  SHC  public  meetings: 

1.  The  system  established  in  Articles 
10  and  11  ("Criteria  for  Assessing  the 
Reward"  and  "Special  Compensation") 
for  sharing  the  cost  of  a  new 
environmental  incentive  for  salvors 
between  shipowners  and  cargo 
interests; 

2.  The  jurisdiction  provisions  in 
Article  21; 

3.  The  present  scope  of  the  provision 
for  exception  by  reservation  in  Article 
24,  the  effect  of  which  would  be  to 
require  application  of  the  convention  to 
many  offshore  hydrocarbon  exploration 
and  production  facilities;  and 

4.  The  absence  of  any  exclusion  from 
the  convention  for  government-owned, 
non-commercial  cargoes  carried  in  other 
than  government-owned  vessels. 

Finally,  with  respect  to  HNS  liability 
and  compensation,  while  no  decision 
has  yet  been  taken  regarding  which 
alternative  approach  should  serve  as  the 
model  for  a  proposed  new  international 
regime,  the  recent  negotiatio.is  featured 
a  number  of  significant  developments 
and  the  introduction  of  several 
additional  approaches.  There  is  likely  to 
be  considerable  interest  at  the  next 
Legal  Committee  session  in  October 
1989  in  coming  to  a  decision  on  the 
fundamental  question  of  which 
approach  to  adopt,  and  it  is  particularly 
important  to  a  wide  range  of  domestic 
interests  that  all  of  the  existing  HNS 
options  be  carefully  studied  and 
compared  in  order  to  develop 
appropriate  U.S.  positions. 

Members  of  the  public  are  invited  to 
attend  the  29  November  1988  Shipping 
Coordinating  Committee  meeting,  up  to 
the  seating  capacity  of  the  room. 

For  further  information  pertaining  to 
the  issues  to  be  discussed  at  (he 
Shipping  Coordinating  Committee 
meeting,  contact  either  Captain 
Frederick  F.  Burgess.  Jr.  or  Lieutenant 
Commander  Frederick  M.  Rosa.  Jr.,  U.S. 
Coast  Guard  (G-LMI).  2100  Second 
Street  SW.,  Washington.  DC  20593. 
telephone  (202)  267-1527.  telefax  (202) 
267-4165. 
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Date:  October  31,  1988. 
Peter  R.  Keller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

|FR  Doc.  88-26174  Filed  11-10-88;  8:45  am] 

BtLUHG  CODE  4710-07-11 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
November  4, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45904 

Date  Filed:  November  2. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  30. 1988. 

Description:  Application  of  Tem 
Enterprises,  Inc.  d/b/a  Casino  Express, 
pursuant  to  Section  401(d)(3)  of  the  Act 
and  Subpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
charter  interstate  and  overseas  air 
transportation  of  persons  and  property. 

Docket  No.  45905 

Date  Filed:  November  2, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  30. 1988. 

Description:  Application  of  Tem 
Enterprises,  Inc.  d/b/a  Casino  Express, 
pursuant  to  Section  401  (d)(3)  of  the  Act 
and  Subpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
charter  foreign  air  transportation  of 
persons  and  property  between  any  point 
in  any  state  of  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  on  the 
one  hand,  and  any  point  or  points 
outside  the  United  States,  the  District  of 
Columbia  or  any  territory  or  possession 
of  the  United  States,  on  the  other  hand. 


Docket  No.  45906 

Date  Filed:  November  2, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  30, 1988. 

Description:  Application  of  Air 
Guadeloupe  pursuant  to  Section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  amendment  of 
its  foreign  air  carrier  permit,  to  operate 
"via  intermediate  points"  in  its  San  Juan 
service,  so  as  to  provide  the  flexibility 
allowed  under  Route  6  of  the  France/ 
U.S.  bilateral. 

Docket  No.  45908 

Date  Filed:  November  2, 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  30,  1988. 

Description:  Application  of  Trans 
Continental  Airlines,  Inc.  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  requests  it  be  granted 
certificate  authority  to  engage  in 
interstate  and  overseas  charter  air 
transportation  of  persons  and  their 
accompanying  baggage. 

Docket  No.  45909 

Date  Filed:  November  2, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  30, 1988. 

Description:  Application  of  Trans 
Continental  Airlines,  Inc.  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  requests  that  its 
certificate  for  foreign  charter  air 
transportation  be  amended  to  authorize 
air  transportation  of  persons  and  their 
accompanying  baggage  between  any 
point  in  any  state  of  the  United  States  or 
the  District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States,  on 
the  one  hand,  and  any  point  outside 
thereof,  on  the  other  hand. 

Docket  No.  45010 

Date  Filed:  November  3. 198a 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  1, 1988. 

Description:  Application  of  Atlanta 
Royal  Air.  Ltd..  pursuant  to  Section 
401(d)(1)  of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  for  an 
indefinite  term  to  perform  scheduled  air 
transportation  of  persons,  property, 
mail,  and  cargo,  between  any  point  in 
any  state  in  the  United  States  or  the 
District  of  Columbia  of  any  territory  or 
possession  of  the  United  States  and  any 
other  point  in  any  state  of  the  United 
States  or  the  District  of  Columbia,  or 
any  territory  or  possession  of  the  United 
States. 


Docket  No.  45914 

Date  Filed:  November  3, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  1, 1988. 

Description:  Application  of  Spantax. 
S.A.,  pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations 
applies  for  renewal  of  its  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
foreign  charter  air  transportation  of 
passengers,  property  and  mail  between 
any  point  or  points  in  Spain  and  any 
points  or  points  in  the  United  States. 

Docket  No.  45915 

Date  Filed:  November  3, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  1, 1988. 

Description:  Application  of  Air 
Micronesia,  Inc.  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  amendment  to 
its  certificate  of  public  convenience  and 
necessity  for  Route  170  that  would  add  a 
new  segment  between  the  coterminal 
points  Saipan,  Northern  Mariana 
Islands,  Palau,  Eastern  Caroline  Islands, 
Guam  and  a  point  or  points  in 
Indonesia. 

Docket  No.  45913 

Date  Filed:  November  4. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  2. 1988. 

Description:  Application  of  Minerve. 
Compagnie  Francaise  De  Transportes 
Aeriens,  S.A.,  pursuant  to  Section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  renewal  of  its 
foreign  air  carrier  permit,  issued  by 
Order  83-11-27,  which  authorizes  it  to 
engage  in  charter  foreign  air 
transportation  of  persons  and  property 
between  any  point  or  points  in  France 
and  Corsica  and  any  point  or  points  in 
the  United  States. 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
|FR  Doc.  88-26250  Filed  11-10-88:  8:45  am] 
BILLING  CODE  4910-62-M 


Solicitation  of  Comments  on  Revisions 
to  the  Carriage  of  Goods  by  Sea  Act 

agency:  Department  of  Transportation. 
Office  of  the  Secretary. 

ACTION:  Notice  seeking  comments. 

summary:  On  October  20. 1988,  the 
Department  of  Transportation  held  a 
symposium  on  Revisions  to  the  Carriage 
of  Goods  by  Sea  Act  (COGSA)  to  bring 
it  in  line  with  modem  shipping  practices. 
This  meeting  was  attended  by 


approximately  80  industry  and 
government  representatives.  The 
comments  made  at  this  meeting  are  now 
being  evaluated  by  DOT  staff. 

In  order  to  obtain  as  broad  and 
respresentative  an  input  as  possible,  we 
invite  all  interested  parties  to  submit 
any  pertinent  comments  they  deem  will 
be  helpful  to  us  in  these  COGSA 
revisions. 

date:  All  comments  should  be  received 
by  December  31. 1988.  Based  on  all 
comments  received,  including  those 
made  during  the  October  20  symposium, 
we  plan  to  make  a  recommendation  to 
the  Secretary  of  Transportation  on  the 
best  approach  to  take  to  resolve  the 
issues  by  February  1, 1989. 
address:  Submit  all  comments  to: 
Office  of  International  Transportation 
and  Trade,  P-20,  Room  10300, 
Department  of  Transportation, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Coakley,  Office  of  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Room  10300,  Department  of 
Transportation.  Washington,  DC  20590. 
(Telephone  (202)  368-9504). 
SUPPLEMENTARY  INFORMATION: 

We  are  particularly  interested  in 
receiving  comments  on  the  following 
issues  and  options: 

I.  COGSA  Issues 

1.  General  and  U.S.-specific 
international  trade  implications  of  the 
various  options  listed  below. 

2.  Ability  to  accommodate 
developments  in  maritime 
transportation  and  related 
documentation  (e.g.,  electronic  data 
interchange  (EDI)  and  paperless  bills  of 
lading,  intermodalism) 

3.  Likely  changes  in  level  and 
incidence  of  total  transportation  costs 
due  to  COGSA  revision  (including  land 
based  costs); 

a.  Short  term  costs; 

b.  Long  term  cost. 

4.  Uniformity  of  law  implications. 

5.  Likely  changes  in  the  allocation  of 
risk  between  carriers/liability  insurers 
and  shippers/cargo  insurers; 

a.  As  a  practical  business 
arrangement  between  carriers  and 
shippers; 

b.  As  a  question  of  equity  and 
fairness. 

6.  Uniqueness  of  ocean  shipping  and 
its  attendant  liability  regime  compared 
with  other  modes. 

II.  Options 

1.  No  change  to  COGSA. 

2.  Adopt  Visby  and  SDR  Protocols. 

3.  Adopt  Hamburg  Rules. 

4.  Adopt  Visby  and  SDR  Protocols 
now  and  transition  to  Hamburg  Rules 


via  DOT  trigger  formula,  or  some  other 
trigger. 

5.  Send  both  instruments  to  Congress 
without  a  trigger. 

6.  Implement  the  proposal  of  the 
American  Bar  Association  to  adopt  the 
Visby  and  SDR  Protocols  now  and  seek 
international  agreement  on  additional 
amendments. 

7.  Seek  domestic  legislation 
implementing  the  Visby  and  SDR 
Protocols  and  the  four  ABA  proposed 
amendments  to  Visby. 

All  comments  received  on  these 
revisions  as  well  as  a  transcript  of  the 
October  20, 1988  meeting  will  be  open  to 
public  inspection  in  Room  10300,  DOT 
Headquarters,  400  7th  and  D  Street, 
SW..  Washington,  DC  during  normal 
business  hours. 

Dated:  November  8, 1988. 
Arnold  Levine, 

Director.  Office  of  International 
Transportation  and  Trade.  Department  of 
Transportation. 
[FR  Doc.  88-26248  Filed  11-10-88;  8:45  am) 

BILUNG  CODE  4910-«2-M 


Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements:  Submittals  to  0MB  on 
November  7, 1988 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  November  7, 1988,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division,  M-34.  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW,  Washington.  DC 
20590,  telephone,  (202)  368-4735,  or  Gary 
Waxman  or  Sam  Fairchild,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3228. 
Washington,  DC  20503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 


requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  w  ith 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
every  three  years. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
Nevember  7, 1988. 
DOTNo:Z\ZQ 
OMB  No:  2125-0507 
Administration:  Federal  Highway 

Administration 
Title:  Voucher  for  Federal-aid 

Reimbursement 
Need  for  Information:  For  the  Federal 

Highway  Administration  to  reimburse 

State  highway  costs  incurred  on 

Federal-aid  projects. 
Proposed  Use  of  Information:  To  assure 

the  Federal  Highway  Administration 

that  the  amount  of  claims  and  terms  of 

agreements  have  been  certified  by  an 

authorized  State  official. 
Frequency:  On  occasion 
Burden  Estimate:  15,174  hours 
Respondents:  State  highway  agencies 
Form(s):  PR-20,  FHWA-1447,  FHWA- 

1175 
Average  Burden  Hours  Per  Respondent: 

The  average  completion  time  for  each 

form.  PR-20,  FHWA-1447,  and 

FHWA-1175  is  1  hour. 
DOT  No:  3127 
OMB  No:  2120-0060 
Administration:  Federal  Aviation 

Administration 
Title:  General  Aviation  Activity  and 

Avionics  Survey 
Need  for  Information:  This  survey  is 

needed  to  collect  information  of  the 
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use  and  the  characteristics  of  the 
general  aviation  aircraft. 
Proposed  Use  of  Information:  The  data 
is  used  by  the  FAA  in  supporting 
safety  analysis,  regulatory  changes, 
assisting  the  impact  of  general 
aviation  on  the  National  Airspace 
System  and  formulating  long  term 
programs  and  policies. 
Frequency:  Annually. 
Burden  Estimate:  Total  estimated  to  be 

3,500  hours. 
Respondents:  A  sampling  of  general 
aviation  aircraft  owners  and 
operators 
Form(s):  FAA  Form  1800-54 
A  verage  Burden  Hours  Per  Respondent: 
12  minutes  for  1989  and  1991  surveys: 
9  minutes  for  1990  survey. 
DOT  No.:  3\za 
OMB  No.:  2130-0006 
Administration:  Federal  Railroad 

Administration 
Title:  Railroad  Signal  Systems 

Requirements 
Need  for  Information:  To  assure  that 
signal  systems  are  tested  and 
maintained  in  safe  and  suitable 
condition  to  provide  the  safety 
intended  by  the  Act. 
Proposed  Uae  of  Information:  To 

determine  if  a  potential  safety  hazard 
exists  in  the  signal  systems. 
Frequency  Recordkeeping  and  on 

occasion 
Respondents   102  Railroads 
Total  Estimated  Burden:  480,383  Hours 
Estimated  A  verage  Per  Response:  2 

Hours  and  23  minutes 
Form  Numberfs):  FRA-F-8180.14  and 

FRA-F-61 80.47 
DOTNo.:3\29 
OMB  No.:  21 1 5-0013 
Administration:  U.S.  Coast  Guard 
Title:  Application  and  Permit  to  Handle 

Hazardous  Materials 
Need  for  Information:  This  information 
collection  requirement  is  needed  to 
ensure  safe  handling  and  transporting 
of  explosives  and  other  hazardous 
materials  in  port  areas  and  onboard 
vessels. 
Proposed  Use  of  Information:  The  Coast 
Guard  uses  the  information  to  issue  a 
permit  indicating  that  safe  practices 
are  being  followed  in  the  stowage  and 
handling  of  designated  dangerous 
cargo. 
Frequency:  On  occasion 
Burden  Estimate:  819 
Respondents:  Shipping  agents  and 

terminal  operators 
Form(s):  CG-4260 

Average  Burden  Hours  Per  Respondent: 
1  hour  and  6  minutes  per  application 

DOT  No.:  3130 
OMB  M>.;  21 15-0505 
Administration:  U.S.  Coast  Guard 


Title:  Plan  Approval  and  Records  for 
Tank  Passenger,  Cargo  and 
Miscellaneous  Vessels,  Mobile 
Offshore  Drilling  Units,  Nautical 
Schools  and  Oceanographic  Research 
Vessels  and  Electrical  Engineering 

Need  for  Information:  This  information 
collection  requirement  is  necessary  to 
determine  if  a  vessel's  construction, 
arrangement  and  equipment  are  in  full 
compliance  with  applicable  marine 
safety  regulations.  The  plans  are  those 
normally  developed  by  a  shipyard 
designer  or  manufacturer,  and  are  not 
developed  solely  for  the  Coast  Guard. 

Proposed  Use  of  Information:  The  Coast 
Guard  uses  the  information  to 
approve  the  ships  structure  prior  to 
building  the  ship. 

Frequency:  On  occasion 

Burden  Estimate:  7,200  hours 

Respondents:  Shipbuilders,  designers, 
owners  and  operators 

Form(s):  None 

Average  Burden  Hours  Per  Respondent 
n  minutes 

DOT  No.:  3\3\ 

OMB  No.:  2106-0030 

Administration:  DOT,  Office  of  the 
Secretary 

Title:  Certificate  of  Insurance,  Air  Taxi 
Operator  Policies  of  Insurance  for 
Aircraft  Bodily  Injury  and  Property 
Damage  Liability 

Need  for  Information:  To  protect  the 
public's  right  to  recover  losses 
incurred  in  accidents  involving  air 
taxi  operators. 

Proposed  Use  of  Information:  Used 
internally  by  DOT  to  monitor 
compliance  with  the  insurace 
regulations  applicable  to  air  taxi 
operators. 

Frequency:  On  occasion,  when  policies 
are  renewed  or  modified 

Burden  Estimate:  2,400  hours 

Respondents:  Aviation  insurance 
underwriters,  brokers  and  agents 

Form(s):  OST  Form  4521 

A  verage  Burden  Hours  Per  Respondent: 
30  minutes 

DOT  No.:  3\3Z 

OMB  No.:  New 

Administration:  Research  and  Special 

Programs  Administration 
Title:  Report  of  Traffic  and  Capacity 

Statistics — The  T-lOO  System 
Need  for  Information:  To  check  carrier 

fitness,  to  administer  airpqj^ 

programs,  as  an  information  base  for 

international  negotiations. 
Proposed  Use  of  Information:  Reports 

are  used  for  international 

negotiations,  monitoring  air  carrier 

fitness,  international  rates,  foreign  air 

carrier  applications. 
Frequency:  Monthly 
Burden  Estimate:  FY  1989—2,892  hours, 

FY  1990—10,512  hours 


Respondents:  FY  1989  foreign  air 

carriers.  FY  1990  foreign  and  U.S.  air 

carriers 
Form(s):  T-lOO 
Average  Burden  Hours  Per  Respondent: 

Foreign  air  carriers  1.5  hours,  U.S.  air 

carriers  10  hours 
DOT  No.:  3133 
OMB  No.:  2105-0520 
Administration:  DOT,  Office  of  the 

Secretary 
Title:  Uniform  Administrative 

Requirements  for  Grants  and 

Cooperative  Agreements 
Need  for  Information:  Information  is 

needed  to  properly  manage  grant 

programs 
Proposed  Use  of  Information:  Grant 

management 
Frequency:  Record  Keeping 
Burden  Estimate:  2,850  grantees  x  70 

hours  =  199,500  hours 
Respondents:  all  grantees 
Form(s):  SF  269,  SF  272,  SF  270,  SF  271, 

SF  424, 
Average  Burden  Hours  Per  Respondent: 

70  hours 

D07'A^o.;3134 

OMB  No.:  2132-0543 

Administration:  Urban  Mass 
Transportation  Administration 

Title:  Charter  Service  Operations 

Need  for  Information:  UMTA  requires 
applicants  to  submit  a  charter  bus 
agreement  that  the  applicant  will 
provide  charter  service  only  if  there  is 
no  willing  and  able  operator. 

Proposed  Use  of  Information:  To  ensure 
that  the  UMTA  Act's  protections  for 
UMTA  equipment  and  for  private 
operators  are  complied  with. 

Frequency:  Annually  (with  each  grant 
application)  and  trip-by-trip 

Burden  Estimate:  1.984  hours 

Respondents:  State  &  local  government 
and  Businesses 

Form(s):  None 

Average  Burden  Hours  Per  Respondent: 
1  hour  and  12  minutes 

DOT  No.:  3135 
OMB  No.:  Z\3Z-Q0\\ 
Administration:  Urban  Mass 

Transportation  Administration 
Title:  Environmental  Assessments 
Need  for  Information:  To  comply  with 

the  National  Environmental  Policy  Act 

of  1969.  as  amended. 
Proposed  Use  of  Information:  To 

consider  environmental  consequences 

of  proposed  projects  and  to  develop 

mitigation  measures,  if  necessary. 
Frequency:  On  occasion 
Burden  Estimate:  3.720 
Respondents:  State  or  local  governments 
Forms:  none 
A  verage  Burden  Hours  Per  Respondent: 

120  hours 


Z70r  Afo..- 3138 

OMB  No.:  2115-0133 

Administration:  U.S.  Coast  Guard    . 

Title:  Passenger  Vessel  Reports 

Need  for  Information:  This  is  a 

recordkeeping  requirement  in  which 
the  Coast  Guard  issues  a  Control 
Verification  Form  which  verifies  that 
the  vessel  has  been  examined  and 
that  the  applicable  standards  are  met. 
This  requirement  is  necessary  for 
effective  administration  of  our  foreign 
flag  vessels  boarding  programs.  It  is 
needed  to  ensure  that  specified 
foreign  flag  vessels  meet  the 
applicable  federal  and  international 
requirements  for  safety  and 
environmental  protection. 

Proposed  Use  of  Information:  The  vessel 
master,  agent  or  owner  uses  this 
requirement  as  evidence  of  Coast 
Guard  examination  and  recent 
compliance  with  the  requirements. 

Frequency:  On  occasion 

Burden  Estimate:  10  hours 

Respondents:  Owners/operators  of 
foreign  flag  passenger  vessel 

Forms:  CG-45G4 

Average  Burden  Hours  Per  Respondent- 
5  minutes 

DOT  No.:  3137 

OMB  No.:  2127-0519 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  49  CFR  575.104,  Uniform  Tire 
Quality  Grading  Standards 

Need  for  Information:  To  assist 
consumers  in  making  informed 
choices  when  purchasing  motor 
vehicle  tires. 

Proposed  Use  of  Information:  This 
regulation  requires  tire  manufacturers 
to  furnish  performance  information 
about  their  tires  to  the  public.  The 
information  must  be  labeled  on  tire 
sidewalls,  printed  on  paper  labels  that 
are  affixed  to  the  tires,  and  described 
in  brochures. 

Frequency:  Other — as  needed 

Burden  Estimate:  1,092.000  hours 

Respondents:  575  manufacturers 

Form(s):  None 

Average  Burden  Hours  Per  Respondent 
60  X  0.006956=0.42  minutes 

DOT  No.:  3136 

OMB  No.:  2120-05Z2 

Administration:  Federal  Aviation 
Administration 

Title:  Inoperable  Instrument  and 
Equipment  for  Multiengine  Aircraft 
FAR  91.30. 

Need  for  Information:  Without  the 
information,  the  owners/operators  of 
multiengine  aircraft  would  be  required 
to  have  all  instruments  and  equipment 
in  operative  condition  regardless  of 
the  need  for  the  specific  instrument 
and/or  equipment. 


Proposed  Use  of  Information:  The 
information  submitted  to  the  FAA 
authorizes  owners/operators  of 
multiengine  aircraft  to  operate  with 
inoperadve  instruments  and 
quipment. 

Frequency:  On  occasion 

BunJen  Estimate:  1,500  total  annual 
hours 

Respondents:  Aircraft  owners  and 
operators 

Form(s):  None 

Average  Burden  Hours  Per  Respondent: 
An  average  of  6  hours  per  response 

DOT  No.:  3139 

OMB  No.:  2127-0505 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  49  CFR  571.217,  Bus  Emergency 
Retention  and  Release 

Need  for  Information:  To  insure 
passenger  safety  for  emergency  exit. 

Proposed  Use  of  Information:  This 
standard  requires  emergency  exist 
identification  to  be  marked  in  all 
buses,  along  with  concise  operating 
instructions  explaining  how  to  unlatch 
and  open  the  exit. 

Frequency:  On  occasion 

Burden  Estimate:  113  hours 

Respondents:  Manufacturers 

Form(s):  None 

Average  Burden  Hours  Per  Respondent: 
60  X  .001388=0.08  hours  (5  minutes) 

Z?Or  Afo..- 3140 

OMB  NO.:  212&-0540 

Administration:  Federal  Highway 
Administration 

Title:  Nationwide  Truck  Activity  and 
Commodity  Survey 

Need  for  Information:  To  collect 

additional  information  primarily  from 
commodity-carrying  trucks  which 
have  a  major  impact  on  the  Federal- 
aid  Highway  System. 

Proposed  Use  of  Information:  To  provide 
DOT  with  essential  data  for  the 
analysis  of  highway  user  charges, 
truck  size  and  weight  issues,  and 
related  aspects  of  the  Federal-aid 
Highway  Program. 

Frequency:  Other  1  time  only 

Burden  Estimate:  21,000 

Respondents:  Individuals  or 

households/farms/businesses/or 
other  for  profit/non-profit  intitutions/ 
small  businesses  or  organizations 

Form(s):  Survey  Report  Forms  NTACS-2 
and  NTACS-1 

A  verage  Burden  Hours  Per  Respondent 
The  average  completion  time  for  the 
report  form  NTACS-2  is  35  minutes 
and  the  average  completion  time  for 
the  report  from  NTACS-1  is  25 
minutes. 

DOTNo.:31AZ 

OMB  No.:  2115-0543 

Administration:  U.S.  Coast  Guard 


Title:  Reception  Facilities  for  Oil, 
Noxious  Liquid  Substances  and 
Garbage 

Need  for  Information:  This  information 
collection  requirement  is  needed  to 
support  the  Act  to  Prevent  Pollution 
from  Ships  which  implements  the 
discharge  prohibitions  of  MARPOL 
73/78  and  Annex  I  (Oil),  Annex  II 
(NLS)  and  Annex  V  (Garbage). 

Proposed  Use  of  Information:  The 
information  is  used  to:  (1)  determine  if 
proposed  reception  facilities  are 
adequate  to  receive  waste  which 
ships  cannot  discharge  at  sea  (2)  grant 
waivers  in  particular  circumstances; 
(3)  provide  Coast  Guard  with 
necessary  changes  for  publication  in 
the  Federal  Register  and,  (4)  evaluate 
an  appeal  of  Coast  Guard's  action. 

Frequency:  On  occasion 

Burden  Estimate:  1,990  hours 

Respondents:  Owners/operators  of  ports 
and  terminals  used  by  oceangoing 
ships  handling  MARPOL  regulated 
chemicals 

Form(s):  CG-5401,  CG-5401A.  CG-5401B 

A  verage  Burden  Per  Respondent  2 
hours 

DOTNo.:Z\A2 

OMB  No.:  2133-0016 

Administration:  Maritime 
Administration 

Title:  Container/Trailer  Report 

Need  for  Information:  To  maintain  the 
only  comprehensive  Government 
source  of  oceanbome  container 
movement  information. 

Proposed  Use  of  Information:  To  provide 
shipping  data  to  other  Government 
Agencies,  Businesses,  and  other 
groups.  Also  to  MARAD  to  aid  in 
formal  contract  hearings. 

Frequency:  On  occasion 

Burden  Estimate:  4,550  hours 

Respondents:  Ship-owners  and  ship- 
operators 

Form(s):  MA-578A 

Average  Burden  Hours  Per  Respondent 
30  minutes 

DOTNo.:31AA 

OMB  No.:  2133-0010 

Administration:  Maritime 
Administration 

Title:  U.S.  Merchant  Marine  Academy 
Application  for  Admission  and  Pre- 
candidate  Questionnaire 

Need  for  Information:  To  document 
applicant's  qualifications  for 
admission  to  the  U.S.  Merchant 
Marine  Academy 

Proposed  Use  of  Information:  To  assess 
and  determine  the  best  qualified 
candidates  for  the  U.S.  Merchant 
Marine  Academy. 

Frequency:  One  time  requirement 

Burden  Estimate:  15,000  hours 
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Respondents:  Individuals  seeking 
admission  to  the  academy 

Form(s):  KP2-65.  KP3-4 

Average  Burden  Hours  Per  Respondent- 
5  hours 

DOr/Va;  3145 

OMBTVo.;  2133-0006 

Administration:  Maritime 
Administration 

Title:  Request  for  Transfer  of 
Ovsmership,  Registry,  and  Flag  or 
Lease  Charter  or  Mortgage  of  U.S. 
Citizen-owned  Documented  Vessels. 

Need  for  Information:  To  document  the 
above  requests. 

Proposed  Use  of  Inforamtion:  To 
examine  and  approve/disapprove  the 
above  requests. 

Frequency:  On  occasion 

Burden  Estimate:  1.123  hours 

Respondents:  Individual  vessel  owners 

Form(s):  MA-29,  29-Z,  MA-29-B 

Average  Burden  Hours  Per  Respondent: 
2  Vi  hours 

£>OrAto..-3146 

OMB  No.:  2133-0033 

Administration:  Maritime 
Administration 

Title:  Exporter/Importer  Data 

Need  for  Information:  To  determine 
whether  MARAD  is  cooperating  with 
vessel  owners  in  devising  means  to 
induce  U.S.  Exporters  and  Importers 
to  give  preference  to  U.S.  Flag 
Vessels. 

Proposed  use  of  Information:  MARAD 
will  identify  existing  and  potential 
movements  of  cargo  that  can  be 
targeted  for  the  marketing  efforts  of 
MARAD  and  the  U.S.  Flag  Carriers. 

Frequency:  On  occasion 

Burden  Estimate:  1,500  hours 

Respondents:  U.S.  Exporters  and  U.S. 
Importers 

Form(s):  MA-740 

Average  Burden  Hours  Per  Respondent: 
1  hour 

OOTiVo.;  3148 

OMB  No.:  2106-0009 

Administration:  Federal  Aviation 

Administration 
Title:  Certification  Procedures  for 
Products  and  Parts,  FAR-21 

Need  for  Information:  14  CFR  21 
prescribes  certification  procedures  for 
aircraft,  aircraft  engines,  propellers, 
products  and  parts.  The  information  is 
needed  to  help  determine  that  the 
products  and  parts  have  no  unsafe 
features,  and  comply  with  standards 
set  forth  in  FAR  21.  "when  that  has 
been  determined,  the  appropriate 
certification  is  issued. 
Proposed  Use  of  Information:  The 
inforamtion  collected  is  used  to 
determine  compliance  and  applicant 
eligibility. 
Frequency:  On  occasion 


Burden  Estimate:  44,176  hours.  This  total 
is  broken  down  by  form  as  follows: 

FAA  Form  8130-1 — estimated  average 
per  response  is  12  min. 

FAA  Form  8130-6 — estimated  average 
per  response  is  42  min. 

FAA  Form  8130-9 — estimated  average 
per  response  is  42  min. 

FAA  Form  8130-12 — estimated  average 
per  response  is  15  min. 

FAA  Form  8110-12— estimated  average 
per  response  is  30  min.  for  most 
sections  of  the  FAR,  3  +  hours  for 
Section  21.153, 16  hours  for  Section 
21.267,  and  160  hours  for  Section 
21.133. 

Respondents:  Businesses 

Form(s):  FAA  Forms  8130-1,  8130-6. 
8130-9.  8130-12.  and  8110-12. 

Average  Burden  Hours  Per  Respondent: 
See  the  above 

Issued  in  Washington.  DC.  on  November  7, 
1986. 
Roliert  |.  Woods. 

Director  of  Information  Resource 

Management. 

|FR  Doc.  86-26249  Filed  11-10-88:  8:45  am) 

BIU.ING  COOE  4810-62-M 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Executive 
Committee  Meeting  Witti  the 
International  Associates 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  Executive 
Committee  meeting  with  the 
international  associates  to  be  held 
November  28. 1988,  in  Ballroom  Salon  A. 
Loews  L'Enfnnt  Plaza  Hotel,  480 
L'Enfant  Plaza,  SW.,  Washington,  DC, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks  and 
introductions;  (2)  approval  of  minutes  of 
the  last  meeting:  (3)  Executive  Director's 
report;  (4)  Special  Committee  Activities 
Report  for  September-October;  (5) 
approve  Special  Committee  Reports;  (6) 
consider  action  of  proposals  to  establish 
new  Special  Committees;  (7)  report  on 
EUROCAE  Working  Group  activities:  (8) 
comments  and  reports  by  international 
associates  present;  (9)  other  business: 
and  (10)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  shou'd  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500. 


Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  November  1. 
198a 

Geoffrey  R.  Mclnlyte, 
Acting  Designated  Officer 
[VV.  Doc.  88-26172  Filed  11-10-68;  8:45  nmj 

BILUNQ  COOC  4910-13-II 

Proposed  Advisory  Circular  120-42A; 
Extended  Range  Operation  With  Two- 
Engine  Airplanes  (ETOP) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  120- 
42A.  and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  extended  range  operations 
with  two-engine  airplanes.  This  notice  is 
necessary  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  change. 
DATE:  Comments  must  be  received  on  or 
before  December  12. 1988. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Flight  Technical 
Programs  Branch,  AFS-210,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  Comments  may 
be  inspected  at  the  above  address 
between  9:00  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Grimes,  AFS-210,  at  the  address 
above,  telephone  (202)  267-3722. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT. "  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
120-42A  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  FAA  before 
Issuing  the  final  AC. 

Background 

This  AC  provides  an  acceptable 
means  to  obtain  approval  under  FAR 
§  121.161  for  two-engine  airplanes  to 
operate  over  a  route  which  contains  a 


point  farther  than  one  hour  flying  time  at 
the  approved  one-engine  inoperative 
cruise  speed  (in  still  air)  from  an 
adequate  airport.  It  describes  the 
criteria  for  extended  range  type  design 
approval,  maintenance  programs,  and 
operations  programs.  Change  material 
describes  the  criteria  for  type  design 
and  operational  approval  to  conduct 
operations  75  minutes.  120  minutes,  and 
180  minutes  from  an  adequate  airport  (at 
approved  single-engine  inoperative 
cruise  speed  (in  still  air).  The  draft 
material  was  developed  following  a 
series  of  meetings  between  FAA 
representatives  and  representatives 
from  pilot  groups,  airline  operators, 
manufacturers,  and  international  civil 
aviation  authorities. 

Issued  in  Washington,  DC,  on  November  4, 
1988. 

D.C.  Beaudette, 

Acting  Director,  Flight  Standards  Service. 
[PR  Doc.  86-26173  Filed  11-10-68:  8:45  am] 

BILUNG  COOE  4910-13-M 


Research  and  Special  Programs 
Administration 

Hazardous  Materials  Transportation; 
Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

agency:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  List  of  Applications  for  Renewal 

or  Modification  of  Exemptions  or 

Application  to  Become  a  Party  to  an 

Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 


suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATE:  Comment  period  closes  November 
30. 1988. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building,  400  7th  Street,  SW. 
Washington,  DC. 


Application 
No. 

Applicant 

Rer>ewal 

of 
exemp- 
tion 

3095-X 

The  Dow  Chemical  Co., 

Midland.  Ml. 
U.S.  Department  of 

Defense,  Falls 

Church,  VA. 
General  Chemical  Corp , 

Parsippany.  NJ. 
United  Technologies 

Automotive  Group, 

Howe.  IN. 
U.S.  Department  of 

Energy,  Washington, 

DC. 
Morton  Thiokol,  Inc., 

Elkton,  MD. 
US.  Department  of 

Defense,  Falls 

Church,  VA. 
Hercules  Aerospace  Co., 

Magna,  UT. 
United  Technologies 

Chemical  Systems, 

San  Jose,  CA. 
Boetng  Aerospace  Co.. 

Seattle,  WA. 
Air  Products  and 

Chemicals,  Inc., 

Allentown.  PA. 
Alden  Leeds,  Inc.,  South 

Kearny,  NJ. 
Platte  Chemical  Co., 

Greeley,  CO 
Heatbath  Corp., 

Chicago,  IL. 
Chilton  Metal  Products 

Division,  Chilton,  Wl. 
Tnnity  Industnes,  Inc., 

Dallas,  TX 
Welker  Engineering  Co.. 

Suar  Land,  TX. 
Carteton  Technologies 

Inc.,  Tampa,  FL. 
Pipe  Recovery  Systems, 

Inc ,  Houston.  TX. 
Air  Products  and 

Chemicals,  Inc., 

Allentovim,  PA. 
General  Electnc  Co , 

Milwaukee,  Wl. 
Chem  Lab  Products, 

Inc.,  Ontano.  CA. 
Acurex  Corp..  Mountain 

View.  VA. 

3095 

3498-X 

3498 

3630-X 

3630 

4698-X  

4698 

4726-X 

4726 

5022-X 

5022 

5022-X  

5022 

6022-X  

5022 

5022-X  

5022 

5022-X 

5022 

5600-X  

5600 

6267-X 

6267 

6296-X 

6296 

6651-X  

6651 

66e6-X 

6686 

7617-X 

7517 

7657-X 

7657 

7765-X 

7765 

7774-X 

7774 

7822-X 

7822 

7862-X  

7862 

7943-X      

7943 

B115-X       

8115 

Renewal 

Application 
No. 

Applicant 

of 
exemp- 
tion 

8451-X 

US  Department  of 
Defense,  FaMs 
Church,  VA. 

6451 

8451-X 

Boeing  Military 
Airplanes,  Wichita.  KS. 

6451 

e480-x 

GiltetteCo,  Boston.  MA 

8480 

e494-X 

Fruehaul  Corp.,  Omaha, 
NE. 

6494 

8495-X 

Walter  Kidde,  Wilson. 

8495 

. 

f^. 

B498-X 

Hunter  Drums,  Ltd., 

8498 

Bramalea  Ontario, 

Canada. 

8519-X 

Atlantic  Container  Une. 
Ltd..  Elizabeth.  Ki. 

6519 

8526-X 

Phelco.  Inc.  Trucking. 
Hazelwood.  MO. 

8526 

8539-X 

Aero  Taxi-Rockford,  Inc.. 

8539 

Hocklofd,  IL 

8561-X 

HTL  Division  of  Pacific 

8561 

Scientific  Co.,  Duarte. 

CA 

8710-X 

Ak20  Chemicals  Inc.. 

8710 

formerly  Akzo  Cfiemie 

America,  Chicago.  IL 

(See  Footnote  l) 

8723-X 

Strawn  ExDk)Sives  Inc 

8723 

Dallas,  TX. 

8677-X 

Hoechst  Celartese 

8877 

Corp ,  Somerville.  NJ 

8877-X 

Union  Carbide  Corp 

8877 

Danbury.  CT 

8877-X 

General  Ctiemical  Corp , 

8877 

Parsippany,  NJ. 

8e77-X..,. 

PCR,  Inc.,  Gainesville, 
FL 

8877 

8901-X 

Soweco,  Inc.,  Annanlto, 

8901 

TX 

8B03-X 

Teledyne  McCormick 
Selph.  Hoflister,  CA 

8903 

e906-X 

FMC  Corp.,  Ptiiiadelphia. 

8906 

PA. 

e939-X 

Hollice  dark  Tnjck 

8939 

Fabrication,  Inc , 

Odessa.  TX. 

9023-X 

Eurotainer.  S.A..  Pans, 

9023 

France. 

9220-X.- 

Custom  Packaging 
Systems,  Inc., 

9220 

Manistee,  Ml. 

9243-X 

Abator,  Inc.,  Winter 
Park.  FL 

9243 

9289-X 

to  Americas  Inc., 

9269 

Wilminglon,  DE  (See 

Footnote  2). 

9329-X 

Western  Atlas 
Inlernatiorwl,  Houston, 

9329 

TX 

9332-X 

Engethard  Corp.,  Edison. 
NJ. 

9332 

9340-X 

Pior>eer  Rastics  A 

9340 

Services  Co..  Ltd.. 

Brampton.  Ontano. 

CN. 

9348-X  .... 

DURACELL  Inc    Bethel 

9348 

CT  (See  Footnote  3) 

9354-X 

Companhia  Nitro 

9354 

Oumica  Brasileva. 

Sao  Pauk>,  Sp  Brazil 

9507-X 

Union  Carbide  Corp . 

9507 

Danbury.  CT. 

9507-X 

Air  Products  and 

9507 

Cfiemicals.  Inc., 

Allentown,  PA 

9554-X 

ENPAC  Corp , 

9554 

Jacksonville,  FL. 

g627-X 

TLC  Air.  Inc.,  Addison, 
TX. 

9627 

UMI 
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Application 
No. 

Applicant 

Renewal 

of 
exemp- 
tion 

9644-X  

Atlas  Powder  Co., 

Dallas,  TX. 
EM  Science.  Cincinnati. 

OH. 
Michlin  Diazo  Products 

Corp ,  Deartxjrn,  Ml 
Snyder  Industnes,  Inc.. 

Lincoln,  NE. 
Dow  CTiemical  Co , 

Midland,  Ml 
Compagnie  Generate 

Maritime.  Pans, 

France 
G.E.  Reuter-SloKes, 

Twmsburg,  OH  (See 

Footnote  4). 
Hamilton  Standard.  Div 

of  United 

Technologies.  Windsor 

Locks.  CT  (See 

Footnote  5). 
U.S.  Department  of 

Energy.  Washington, 

DC  (See  Footnote  6). 

9644 

9675-X 

9676 

9679-X 

9679 

9690-X 

9690 

9700-X       

9700 

9785-X  

9785 

9940-X  

9940 

10067-X 

10067 

10067-X 

10067 

(M  To  authonze  Tngonox  165  as  an  additional 
Commodity. 

{2)  To  renew  and  authonze  additional  combustible 
hqmds  identified  by  their  trade  names  lor  shipment  in 
metal  or  polyethylene  portable  tanks. 

(5)  To  renew  and  authonze  motor  vehicle,  rail 
freight  and  cargo  vessel  as  additional  modes  of 
transportation  not  to  exceed  six  batteries  shipped  as 
cargo. 

^4)  To  authonze  passenger  carrying  aircraft  as 
additional  mode  of  uansportation 

(5)  To  review  party  status  originally  issued  on 
emergency  basis  to  authorize  shipment  of  Hydrazine. 
anhydrous,  classed  as  a  flammable  liquid  in  specially 
designed  modular  propulsion  system. 

{6)  To  renew  exemption  originally  issued  on  an 
emergency  bsKis  to  authorize  shipment  of  Hydrazine 
anhydrous,  class  as  a  flammable  liquid  in  specially 
designed  modular  propulsion  system. 


6765- 
7052- 
7052- 
7052- 

7052- 
7052- 
7052- 
7607 


Iwatani  International 

Corp.,  Tokyo  Japan 
DC  Battery  Products,  St. 

Paul,  MN. 
GE  Reuter-Stokos, 

Twmsburg,  OH 
Wood  Group  Wireline 

Products,  Inc.,  Fort 

Worth,  TX. 
Tracor  Aerospace.  Inc . 

Austin.  TX. 
Aquatronics.  Hadlock, 

WA. 
GE  Aerospace, 

Philadelphia,  PA 
Delta  Environmental 

Consultants,  Inc.. 

Tampa,  FL 


6765 
7052 
7052 
7052 

7052 
7052 
7052 
7607 


New  Exemptions 


Applk:atk>n 
No. 


Application  numtier — applicant 


7607-P.. 
7G16-P.. 


7753-P.. 


821 4-P.. 


8214-P.. 


8445-P. 


8451-P. 


8451 -P.. 


B489-P... 


8871-P.. 


9144-P.. 


9220-P.. 


9275-P.. 


9367-P.. 


9507-P 


9533-P.. 
9607-P.. 


9701 -P. 


9713-P.. 
9723-P.. 
9783-P.. 
9785-P. 


9785-P. 


9806-P.. 


9848-P 


10044-P.. 


10048-P.. 


Applicant 


Versar,  Inc.,  Spnngfiek), 

VA. 
Chicago  &  Northwestern 

Transportation  Co., 

Chicago,  IL. 
FMC  Corp.,  Philadelphia, 

PA 
AINed-Signal,  Inc.,  Troy, 

ML 
Nissan  Motor  Corp.  in 

USA.  Gardena,  CA. 
Waste  Conversion.  Inc.. 

Hatfield.  PA. 
Batlelle  Columbus 

Division.  Columbus, 

OH. 
Motorola  Tactical 

Electronics  Division 

(TED).  Scottsdale.  AZ. 
IRECO.  Inc..  Salt  Lake 

City,  UT. 
IRECO,  Inc..  Salt  Lake 

City.  UT. 
IRECO.  Inc.,  Salt  Lake 

Oty.  UT. 
IRECO.  Inc  ,  Salt  Lake 

aty,  UT. 
J  C.&F  ,  Inc..  Jersey 

City,  K}. 
IRECO,  Inc  .  Salt  Lake 

City,  UT. 
Messer  Greisheim 

Industnes,  Valley 

Forge,  PA. 
IRECO,  Inc.,  Salt  Lake 

City,  UT. 
Revlon  Professional 

Products  Group. 

Jacksonville,  FL. 
IRECO,  Inc.,  Salt  Lake 

City,  UT. 
IRECO,  Inc.,  Salt  Lake 

City.  UT 
Tnumvirate.  Inc.,  Quincy, 

MA. 
IRECO,  Inc..  Salt  Lake 

Oty,  UT. 
Maersk,  Inc..  Madison, 

NJ. 
Tfios  &  Jas  Harrison 
Ltd.,  Liverpool, 

England. 
IRECO,  Inc..  Salt  Lake 

City.  UT. 
IRECO.  Inc..  Salt  Lake 

City.  UT. 
Western  Sales  &  Testing 
of  AmariUo.  Inc  . 
Amarillo,  TX. 
Air  Products  and 
Chemicals,  inc . 
Allentown.  PA 


Parties 
to 

exemp- 
tion 


7607 
7616 

7753 
8214 
8214 
8445 
6451 

8451 

8489 
8671 
9144 
9220 
9275 
9367 
9507 

9533 
9607 

9701 
9713 
9723 
9783 
9785 
9785 

9806 

9846 

10044 

10048 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 


to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  November  7. 
1988. 
|.  Suzanne  Hedgepeth. 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  88-26207  Filed  11-10-88;  8:45  am) 

BILLING  CODE  4910-60-41 


Research  and  Special  Programs 
Administration  of  Hazardous  Materials 
Transportation;  Applications  for 
Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel. 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

DATE:  Comment  period  closes  December 
15, 1988. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8426,  Nassif  Building,  400  7th  Street, 
SW.,  Washington,  DC. 


10068-N— Boliden  Mineral  AB,  Skelteltehamn.  Sweden 


Regu<ation(s)  affected 


49  CFR  173  366 


Nature  of  exemption  thereof 


To  authorize  shipment  of  arsenic  trioxide  classed  as  a  Poison  B,  in 
flexible,  woven,  polypropylene  intermediate  t>ulk  containers  with  a 
polyethylene  inner  liner  (modes  1.  2.  3) 


ApplKation  number — applicant 


10069-N— Martin  Electronics,  Inc.,  Peny,  FL 

I 
10070-N— Williams  Pipe  Line  Company,  Coralville,  lA 

10071-N— S  A.F.E.  Systems,  Inc.,  Decatur,  GA 

10072-N— Nupro  Company.  Willoughby.  OH 

10073-lf( — Sonoco  Fibre  Drum  Inc.,  Lombard,  IL 

I 
10074-N — Environmental  Response  Corporation,  Santa  Mana,  CA 


10075-N— Jet  Fleet  Corporation,  Dallas,  TX 

10078-N— Wasson-ECE  Instrumentation,  Inc.,  Fort  Collins,  CO  . 


Regulatk)n(s)  affected 


49  CFR  172.101.  173.88. 
173.91 

49  CFR  173.119 


49  CFR  173  306.  175.3, 
178.33a-9 

49  CFR  173.327(a) 

49  CFR  Part  173 
Subparts  D,  F,  H 


49  CFR  173.119, 
173.128,  173.131, 
173.136,  173  139, 
173.141,  173.148, 
173.149a,  173.202, 
173.245,  173.247, 
173.249,  173.254, 
173.255,  173.273, 
173.280,  173.287, 
173.294,  178.81 

49  CFR  172.101, 

172.204(c)(3),  173.27, 
175.30,  175.320(b) 

49  CFR  178.42-2 


Nature  of  exemption  tf>ereof 


To  auttionze  shipment  of  special  fireworks,  classed  as  a  Class  B 
explosive,  as  a  Class  C  explosive  wfien  shipped  separately  from 
tf)e  initiating  device,  (mode  1 ) 

To  autfiorize  use  of  a  rK>n-IX)T  1500  gallon  capacity  vacuum  trailer 
for  transporting  waste  or  spilled  gasoline,  and  crude  oil.  classes 
as  flammable  bquids,  and  fuel  oil  classed  as  a  comtXiStit>le  bquid. 
(mode  1) 

To  auttionze  shipment  of  a  charged  fire  extinguisher  constructed 
similarly  to  tt)e  DOT  spec.  2Q  cylinder  except  it  f\as  not  been 
property  marked,  (modes  1 ,  3.  4,  5) 

To  auttionze  use  of  a  bellows  valve  in  cylinders  contairwig  a  Class 
A  poison,  (rrxxto  1) 

To  auttionze  manufacture,  marking  and  sale  of  non-DOT  speafica- 
tion  integrally  lined  fitxe  drum  for  shipment  of  tfx>se  hazardous 
materials  presently  autfionzed  for  sftipment  in  specification  1 7E  or 
composite  packaging  21P/2U,  21P/2SL.  37M/2U,  and  37M/'2SL. 
(modes  1.  2,  3) 

To  auttKXize  tfie  manufacture,  marking  and  sale  of  a  rK>n-DOT 
specification  waste  steel  container  similar  to  tfie  DOT  spec.  5A 
steel  barrel  tor  shipment  of  various  flammable  and  combustit>le, 
hquids,  ftammatMe  solids  and  corrosive  materials,  (modes  1,  2) 


To  authonze  transport  of  certain  Class  A,  B,  and  C  explosives  ttiat 
are  fortxdden  tor  transportation  tiy  air  or  are  in  quantities  greater 
than  prescribed  tor  air  transportation,  (mode  4) 

To  manufacture,  mark  sell  rxjn-DOT  specification  cylinder  compara- 
ble to  DOT  Specification  3E  except  for  outside  diameter  of  2.3 
inches  tor  shipn>ent  of  liquefied  petroleum  gas,  classed  as  flanv 
mable  gas.  (modes  1 ,  2) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  November  7, 
1988. 
}.  Suzanne  Hedgepeth. 

Chief  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  88-26208  Filed  11-10-88;  8:45  am] 
BILLING  CODE  4910-60-M 


DEPARTIMENT  OF  THE  TREASURY 

Public  infoYmation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  7, 1988, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 


Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Departmental  Offices 

OMB  Number:  1505-0088 

Form  Number:  Treasury  International 
Capital  (TIC)  Form  BL.3 

Type  of  Review:  Extension 

Title:  Intermediary's  Notification  of 
Foreign  Borrowing,  Denominated  in 
U.S.  Dollars 

Description:  This  form  is  designed  for 
use  by  a  bank  or  other  institution  to 
notify  a  nonbanking  customer  of  its 
obligation  to  report  on  TIC  Form  CQ-1 
borrowings  from  foreigners  which  will 
not  be  reported  by  the  bank  or  other 
intermediary  as  a  custody  liability  on 
TIC  form  BL.2 

Respondents:  Businesses  and  other  for- 
profit 

Estimated  Number  of  Respondents:  100 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  6,000 
hours 

Clearance  Officer:  Dale  A.  Morgan, 
(202)  343-0263,  Departmental  Offices, 
Room  2224.  Main  Treasury  Building, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 


Office  Building,  Washington,  DC 

20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-26150  Filed  11-10-88:  8:45  am) 
BILUNG  CODE  4810-25-M 


Public  Information  Collection 
Requirentents  Submitted  to  OMB  for 
Review 

Date:  November  7, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  die 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  New 

Form  Number:  8725 

Type  of  Review:  New  Collection 

Title:  Excise  Tax  on  Greenmail 
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Description:  Fonn  8725  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  section  5881. 
IRS  uses  the  information  to  verify  that 
the  correct  amount  of  tax  has  been 
reported. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  12 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping,  5  hours  30  minutes 
Learning  about  the  law  or  the  form,  35 

minutes 
Preparing  and  sending  the  form  to  IRS, 
43  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  82  hours 

OMB  Number:  1545-0245 

Form  Number:  6627 

Type  of  Review:  Revision 

Title:  Environmental  Taxes 

Description:  Attached  to  Form  720  to 

compute  and  collect  tax  on  petroleum, 
~   chemicals,  and  imported  chemical 
substances.  Information  on  Form  6627 
will  be  processed  by  IRS  and  provided 
to  EPA  to  report  to  Congress  on  the 
efficiency  of  the  legislation. 

Respondents:  Individuals  or  households, 
Businesses  or  other  for-profit,  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
2,000 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping,  25  hours  7  minutes 
Learning  about  the  law  or  the  form,  22 

minutes 
Preparing  the  form,  1  hour  43  minutes 
Copying,  assembling,  and  sending  the 
^form  to  IRS,  16  minutes 

Frequency  of  Response:  Quarterly 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  219,760  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer 

[FR  Doc.  88-26151  Filed  11-10-88,  8:45  am] 

BILLING  CODE  4810-3S-M 


Public  Information  Collection 
Requirements  Sut>mitted  to  OMB  for 
Review 

Date:  November  7, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 


public  information  collection 
requirement(8)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submi88ion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Review  Service 

OMB  Number:  1545-1010 

Form  Number:  1120-RIC 

Type  of  Review:  Resubmission 

Titie:  U.S.  Income  Tax  Return  for 
Regulated  Investment  Companies 

Description:  Form  1120-RIC  is  filed  by  a 
domestic  corporation  electing  to  be 
taxed  as  a  RIC  in  order  to  report  its 
income  and  deductions  and  to 
compute  its  tax  Hability.  IRS  uses 
Form  1120-RIC  to  determine  whether 
the  RIC  has  correctly  reported  its 
income,  deductions,  and  tax  liability. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
2,050 

Estimated  Burden  Hours  Per  Response: 
Recordkeeping,  51  hours  25  minutes 
Learning  about  the  law  or  the  form,  19 

bourse  47  minutes 
Preparing  the  form,  46  hours  37 

minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS,  7  hours  14  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
256,353  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-26152  Filed  11-10-88;  8:45  am] 

BILLING  COOE  4810-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  7. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 


Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0182 

Form  Number:  ATF  F  5400.13/5400.16 

Type  of  Review:  Extension 

Title:  Application  for  Lincense  or  Permit 

Description:  This  form  allows 

application  for  an  Explosives  license 
or  permit  which,  if  approved,  permits 
the  holder  to  engage  in  certan 
Explosives  activities  under  Title  XI  of 
the  Organized  Crime  Control  Act  of 
1970.  Emphasis  is  on  qualified  persons 
and  proper  storage.  $10,000  Fine/lO 
Years  in  prison  are  possible  penalties 
for  violation. 

Respondents:  Businesses  or  other  for- 
profit.  Small  business  or  organizations 

Estimated  Number  of  Respondents: 
2,100 

Estimated  Burden  Hours  Per  Response: 
3  hours 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  6,200 
hours 

Clearance  Officer:  Robert  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011. 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-26153  Filed  11-10-88:  8:45  am] 

BILLING  COOE  4810-2S-M 


Fiscal  Service 

Bureau  of  the  Public  Debt;  Office  of 
Administration  Reorganization 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Treasury. 
ACTION:  Notice  of  reorganization. 

SUMMARY:  Effective  November  15. 1988. 
the  Bureau  of  the  Public  Debt  will 
reorganize  the  Office  of  Administration 
(OA).  After  reorganization,  OA  will  be 
comprised  of  the  Office  of  the  Assistant 
Commissioner  (Administration)  and  the 
following  components:  (1)  Division  of 
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Personnel  Management,  (2)  Division  of 
Planning  and  Program  Analysis,  (3) 
Division  of  Financial  Management,  and 
(4)  Division  of  Management  Services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  O.  D'Auria.  Director, 
Administrative  Policy  Staff,  Bureau  of 
the  Public  Debt.  E  Street  Building, 
Washington,  DC  20239-0001,  202-376- 
4330. 

SUPPLEMENTARY  INFORMATION:  The  OA 
reorganization  was  undertaken  to 
provide  a  better  structure  for  the 


performance  of  the  administrative 
functions  of  the  Bureau,  and  to  reflect 
changes  in  scope  and  reponsibilities  of 
the  various  organizational  components. 
Changes  are  intended  to  improve  OA's 
ability  to  provide  services  and  to 
develop  programs  to  support  the 
Bureau's  mission. 

The  reorganization  strengthens 
overall  management  and  control  of 
program  activities  within  the  Office  of 
Adminstration  and  will  improve 
services  to  the  other  offices  in  the 
Bureau. 


Under  the  general  authority  vested  in^ 
the  Secretary  of  the  Treasury  in  5  U.S.C. 
Sec.  301  and  31  U.S.C.  Sec.  321.  approval 
for  the  reorganization  was  granted  on 
September  22. 1988,  by  the  Assistant 
Secretary  of  the  Treasury 
(Management). 

Date:  November  7. 1988. 
Richard  L.  Gregg. 
Commissioner. 
(FR  Doc.  88-26149  Filed  11-10-88:  8:45  am] 

BiLUNG  CODE  ««10-40-M 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  219 

Monday.  November  14.  1983 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the   "Government   in   the   Sunshine 
Act"    (Pub.    L.   94-409)    5   use.   552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  53  FR  45184, 
Tuesday.  November  8. 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (eastern  time) 
Monday.  November  14. 1988. 
CHANGE  IN  THE  MEETING:  The  meeting 
has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart. 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

Date:  November  8,  1988. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
(FR  Doc.  88-26346  Filed  11-9-88;  3:50  pm] 

BILLING  CODE  67S0-06-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:02  p.m.  on  Tuesday.  November  8, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to:  (1)  An  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act:  (2) 
the  possible  closing  of  certain  insured 
banks;  and  (3)  an  administrative 
enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  maters  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  {c)(2).  {c){6).  (c)(8), 
{c)(9)(A)(i).  (c)(9)(A)(ii).  and  (c)(6).  (c)(8). 
(c)(9)(A)(i).  (c)(9)(A)(ii).  and  (c)(9)(B)). 


The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  NW..  Washington,  DC. 

Dated:  Novomber  9. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  88-26:347  Filed  11-9-88;  8:45  am) 

BILLING  COOE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Wednesday,  November  16, 1988,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Request  for  modification  of  a 
condition  of  a  purchase  and  assumption 
approval: 

The  Bank  of  Casey.  Casey,  Illinois. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  308  of  the 
Corporation's  rules  and  regulations, 
entitled  "Rules  of  Practice  and 
Procedures." 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  329  of  the 
Corporation's  rules  and  regulations, 
entitled  "Interest  on  Deposits."  which 
amendments  (1)  reflect  those  changes 
made  in  12  U.S.C.  1832  by  Congress 
which  give  nonprofit  political 
organizations  the  right  to  hold  NOW 
accounts;  and  (2)  make  certain  other 
technical  changes. 

Memorandum  and  resolution  re:  (1) 
Final  amendments  to  Part  336  of  the 
Corporation's  rules  and  regulations, 
entitled  "Employee  Responsibilities  and 
Conduct;"  and  (2)  final  amendments  to 
one  of  the  Corporation's  Privacy  Act 
system  or  records,  which  amendments 
(a)  reflect  the  addition  of  the  Employee 
Certification  and  Acknowledgement  of 
FDIC  Standards  of  Conduct  Regulation 
to  the  system,  (b)  add  the  Statement  of 


Credit  Card  Obligation  in  Insured  Slate 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification  to 
the  sytem.  (c)  delete  Financial 
Disclosure  Reports  submitted  pursuant 
to  title  II  of  the  Ethics  in  Government 
Act  of  1978  from  the  system,  (d)  reflect  a 
change  in  system  location  from  one 
location  in  Washington,  DC,  to 
designated  divisional,  regional,  and 
consolidated  offices  of  the  Corporation, 
and  (e)  generally  clarify  and  update  the 
system. 

Memorandum  and  resolution  re: 
Amendment  to  one  of  the  Corporation's 
systems  of  records,  maintained  pursuant 
to  the  Privacy  Act  of  1974,  which 
amendment  (1)  retitles  the 
"Administrative  Action  System"  to  read 
"Administrative  and  Personnel  Action 
System"  and  (2)  updates  the  language 
describing  the  system. 

Resolution  amending  the  delegations 
of  authority  with  respect  to  regulation 
and  supervision  expenditures. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  new  Part  354  to  be 
entitled  "Deposit  Liabilities."  which 
amendments  would  find  that  a  bank's 
liability  on  a  promissory  note,  bond, 
acknowledgement  of  advance,  or  similar 
obligation  that  is  issued  or  undertaken  by  the 
insured  bank  as  a  means  of  obtaining  funds  is 
a  deposit  liability,  with  certain  enumerated 
exceptions  to  the  general  proviso. 

Memorandum  re:  Statement  of  Policy 
Regarding  Independent  External  Auditing 
Programs  of  State  Nonmember  Banks. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  9. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

jFR  Doc.  88-26348  Filed  11-9-88:  3;51  pm] 
BILUNG  COOE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S  C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Wednesday,  November 
16, 1988.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  Title  5, 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  lc)(6),  {c)(8),  and  lcM9)(AMii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8).  and  (cM9)(A)(ii)). 

Note.— Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  *vithout  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Audit  Report  re: 
Bank  of  Dallas,  Dallas,  Texas  (2781)  (Memo 
dated  October  4. 1988) 
Audit  Report  re: 
Denver  Consolidated  Office,  Cost  Center— 
603  (Memo  dated  October  12, 1988) 
EDP  Audit  Repori  re: 
Dallas  Regional  Office,  Cost  Center— 400 
(Memo  dated  September  3a  1988) 
Audit  Report  re: 

Payment  of  Depositors'  Claims  Process 
(Memo  dated  October  17, 1988). 

Recommendation  regarding  the 
Corporation 's  assistance  agreement 
with  an  insured  bank. 

Discussion  Agenda: 

Application  for  Federal  deposit 
insurance: 

First  Commercial  Thrift  and  Loan 
Company,  a  proposed  new  industrial  bank  to 
be  located  at  655  Anton  Boulevard,  Costa 
Mesa,  California. 


Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
rcassignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)l6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cK8),  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  {c){8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street  NW., 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  9, 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretory. 
[FR  Doc.  88-26349  Filed  ll-»-a8:  8:45  am) 

BILLING  CODE  6714-01-*l 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday. 

November  16. 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21sl  Streets, 

NW„  Washington,  DC  20551. 

STATUS.  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  the  Office  of 
inspector  General  (OIG):  Impact  of  1988  IG 
Act  amendments,  and  revised  OIG  charter. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  November  9. 1988. 
)ame8  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26273  Filed  11-9-88: 10:16  am) 
BILUNG  COOE  6210-Ot-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  Approximately  10:30 
a.m.,  Wednesday,  November  16, 1988, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board- Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Federal  Reserve  Bank  and  Br.nnch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
November  9. 1988.) 

2.  Personnel  actions  (appoinhnents. 
promotions,  assignments,  reassignmenta  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  9. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-26274  Filed  11-9-88: 10:16  am] 
BILLING  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Tuesday, 
December  13, 1968. 

PLACe  Room  532,  (open);  Room  540 
(closed)  Federal  Trade  Commission 
Building,  6th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20580. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  Public: 

(1)  Oral  Argument  in  Louisiana-Pacific 
Corporation.  Docket  No.  C-2956. 

Portions  closed  to  the  Public: 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Louisiana-Pacific 
Corporation.  Docket  No.  C-2956. 

CONTACT  PERSON  FOR  MORE 
information:  Susan  B.  Ticknor,  Office 
of  Public  Affairs:  (202)  326-2179; 
Recorded  Message:  (202)  326-2711. 
Benjamin  I.  Berman. 
Secretary. 

[FR  Doc.  88-26350  Filed  11-9-88;  4«1  pm] 
BILLING  COOE  6750-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  docunnents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart11 
[Docket  No.  88-160] 

Horse  Protection  Regulations 

Correction 

In  rule  document  88-24471  beginning 
on  page  41561  in  the  issue  of  Monday, 
October  24, 1988,  make  the  following 
corrections: 

PART  11— {CORRECTED] 

1.  On  page  41562,  in  the  second 
column,  the  authority  citation  should  be 
corrected  to  read  as  follows: 

Authority:  15  U.S.C.  1823, 1824, 1825,  and 
1823;  44  U.S.C.  3506. 

§11.2    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  §  11.2(b)(8),  in  the  last  line, 
"hell"  should  read  "heel". 

BILUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction;  Lake  Ouachita,  AR 

Correction 

In  the  issue  of  Wednesday,  November 
2. 1988,  on  page  44214  in  the  third 
column,  a  correction  to  FR  Doc.  88-25405 
appeared.  The  seventh  item  was 
inaccurately  printed  and  should  have 
appeared  as  follows: 
***** 

7.  On  page  5612,  in  the  second  column, 
TlS,  R23W,  Section  27  should  read:  Pt. 
SE'ANEV*  above  610",  Pt.  NEV4SEV4 
above  610",  Pt.  NEV4SWy4  above  610". 

BILUNQ  COOE  1505.01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 
[Docket  No.  71264-8028] 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

Correction 

In  rule  document  88-24904  appearing 
on  page  43718  in  the  issue  of  Friday, 
October  28, 1988,  make  the  following 
correction: 

In  the  second  column,  under 
SUMMARY,  in  the  seventh  Une,  "DAR" 
should  read  "DAH". 

BILLING  CODE  ISOS-OI-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 
[Docket  No.  81020-8220] 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

Correction 

In  proposed  rule  document  88-24902 
beginning  on  page  43741  in  the  issue  of 
Friday,  October  28, 1988,  make  the 
following  corrections; 

1.  On  page  43742,  in  the  first  column, 
in  the  last  complete  paragraph,  in  the 
seventh  line,  "§  655.21(b)(l){i)"  should 
read  "§  655.21(b)(l)(ii)". 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  line  from  the 
bottom,  "OIY"  should  read  "lOY". 

3.  On  the  same  page,  in  the  second 
column,  under  Atlantic  Squids,  in  the 
first  line,  "lOYs"  should  read  "OYs '. 

BILLING  CODE  1505-014 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board,  Education;  Meeting 

Correction 

In  notice  document  88-25315  beginning 
on  page  44219  in  the  issue  of 
Wednesday,  November  2, 1988,  make 
-the  following  correction: 


On  page  44219,  in  the  third  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  last  line,  the  telephone 
number  should  read  "(202)  357-6050". 


BILLING  COOE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  103 

[Docket  No.  86N-0445] 

Quality  Standards  for  Foods  With  No 
Identity  Standards;  Bottled  Water 

Correction 

In  proposed  rule  document  88-21120 
beginning  on  page  36063  in  the  issue  of 
Friday,  September  16, 1988,  make  the 
following  corrections: 

1.  On  page  36065,  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
10th  line,  "53  FR  11396"  should  read  "51 
FR  11396". 

2.  On  the  same  page,  in  the  second 
column,  in  the  last  paragraph,  in  the  first 
line,  "[A]  one"  should  read  "[A]s  one". 

BILUNO  CODE  15O5-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

Correction 

In  notice  document  88-21294  beginning 
on  page  36372  in  the  issue  of  Monday, 
September  19, 1988,  make  the  following 
correction: 

On  page  36373,  in  the  second  column, 
in  the  second  paragraph,  in  the  third 
line,  "Lopod"  should  read  "Lopid". 

BILUNG  COOE  150S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

Correction 

In  notice  document  88-21297  beginning 
on  page  36371  in  the  issue  of  Monday, 


September  19, 1988.  make  the  following 
correction: 

On  page  36371,  in  the  second  column, 
in  the  second  complete  paragraph,  in  the 
last  line,  "5  U.S.C.  552(c)(4)"  should  read 
"5  U.S.C.  552b(c)(4)". 

BILLING  CODE  150541-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-920-09-4212-13;  A-22880] 

Exchange  of  Public  and  Private  Lands 
In  Mohave  and  Yavapai  Counties,  AZ 

Correction 

In  notice  document  88-24908  beginning 
on  page  43774  in  the  issue  of  Friday, 
October  28. 1988,  make  the  following 
corrections: 

1.  On  page  43774.  in  the  first  column, 
in  the  second  line  of  the  subject  heading, 
"and"  was  misspelled. 

2.  On  the  same  page,  in  the  second 
column,  in  the  26th  line,  the  Patent  No. 
"02-89-002"  should  read  "02-89-0002". 

3.  On  the  same  page,  in  the  same 
column,  in  the  second  land  description 
for  Gila  and  Salt  River  Meridian,  under 
"T.  14  N.,  R.  9  W.".  in  Section  5,  at  the  end 
of  the  fourth  line,  "SEV4SWVi,"  should 
read"SEV4SEV4SWV4.". 

BILUNG  CODE  1505O1-D 


UMI 


Monday 
November  14,  1988 


Part  II 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Theatened  Wildlife  and 
Plants;  Determination  of  Endangered 
Status  for  the  Little-Wing  Pearly  Mussel 
and  Threatened  Status  for  Boltonia 
decurrens  (Decurrent  False  Aster);  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Boltonia 
decurrens  (Decurrent  False  Aster) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
Boltonia  decurrens  (Decurrent  false 
aster),  a  wet  prairie  perennial,  to  be  a 
threatened  species  under  authority  of 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended.  Twelve  populations 
are  known  to  be  extant  in  five  Illinois 
counties,  and  two  populations,  one  of 
which  is  divided  into  two 
subpopulations,  are  known  in  one 
Missouri  county.  The  plant  is  believed 
extirpated  from  13  other  counties  in 
Illinois  and  three  counties  in  Missouri.  It 
is  threatened  by  destruction  and 
modification  of  the  floodplain  forest 
along  the  Illinois  and  Mississippi  rivers 
due  to  wetland  drainage  and  agricultural 
expansion.  Because  of  extensive  row 
crop  cultivation  within  the  watersheds 
of  these  rivers,  habitat  of  the  decurrent 
false  aster  is  continually  being  modified 
or  destroyed  by  heavy  siltation.  This 
action  will  implement  Federal 
protection,  provided  by  the  Act  of  1973, 
for  Boltonia  decurrens. 

EFFECTIVE  DATES:  December  14. 1988. 

addresses:  The  complete  file  for  this 
rule  is  available  for  inspection  by 
appointment  during  normal  hours  at  the 
Service's  Regional  Office  of  Endangered 
Species,  Federal  Building,  Fort  Snelling, 
Twin  Cites,  MN  55111. 

FOR  FURTHER  INFORMATION  CONTACT 

James  M.  Engel,  Endangered  Species 
Coordinator,  at  the  above  address  (612/ 
725-3276  or  FTS  725-3276). 

SUPPLEMENTARY  INFORMATION: 

Background 

Boltonia  decurrens,  a  member  of  the 
Aster  family,  was  recognized  as  a 
distinct  species  by  Schwegman  and 
Nyboer  (1985).  However,  the  taxon  has 
gone  by  many  names  in  the  past.  Torrey 
and  Gray  (1841)  first  described  it  as 
Boltonia  glastifolia  L'  Her.  beta 
decurrens.  Subsequently,  Wood  (1869) 
described  it  as  Boltonia  decurrens: 
Engelmann  (1884)  as  B.  asteroides  (L) 
L'Her.  var.  decurrens;  and  Femald  and 
Griscom  (1940)  considered  it  B. 
latisquama  var.  decurrens.  According  to 


Schwegman  and  Nyboer  (1985),  most 
taxonomists  considered  the  one 
distinctive  feature  of  the  taxon  to  be  leaf 
bases  that  are  decurrent  down  the  stem. 
However.  Ferriald  and  Griscom  (1940) 
attached  more  significance  to  the 
underground  parts  and  qualified  their 
treatment  of  Boltonia  latisquama  var. 
decurrens  pending  further  analysis  of 
the  underground  parts  of  Boltonia.  Thus 
Schwegman  and  Nyboer  (1985) 
undertook  a  comprehensive  study  of  the 
roots  and  rhizomes  of  5o//o/)/o 
asteroides  var.  rerognita  and  Boltonia 
decurrens  and  concluded  that  B. 
decurrens  is  clearly  separated  from  B. 
asteroides  var.  recognita  by  its 
decurrent  leaves  and  the  lack  of  long 
white  creeping  rhizomes.  Schwegman 
and  Nyboer  (igs,?)  observed  that  where 
Boltonia  decurrens  and  Boltonia 
asteroides  var.  recognita  were  found 
growing  together,  the  former  never  had 
rhizomes,  and  the  latter  always 
produced  them. 

Boltonia  decurrens,  a  perennial, 
reproduces  both  vegetatively,  by 
producing  basal  shoots,  and  sexually.  It 
will  grow  to  a  height  of  1.5  meters  (59 
inches),  sometimes  reaching  heights  of 
more  than  two  meters  (79  in.).  It  is 
characterized  by  conspicuous  decurrent 
leaves  which  are  linear  to  lanceolate 
about  5-15  cm  (2-8  in.)  long,  and  5-20 
mm  (.2-.8  in.)  wide.  The  lower  leaves  are 
generally  broader  and  longer.  The 
inflorescence  is  branched  and 
somewhat  leafy  with  several  aster  like 
heads  with  yellow  disks  7-14  mm  (.3-.6 
in.)  wide.  The  rays  are  white  to  purple 
(more  frequently  purple  or  violet  than 
white)  and  1-1.8  cm  (.4-.7  in)  long.  Aster 
like  flowers  about  the  size  of  a  quarter- 
dollar  appear  on  the  tall  bushy  plants 
from  July  to  October. 

Boltonia  decurrens  was  first  collected 
by  Dr.  Short  about  1841  in  habitat 
described  as  "wet  prairies  of  Illinois." 
Subsequent  investigators,  Morgan 
(1980).  Kurz  (1981),  and  Schwegman  and 
Nyboer  (1985),  list  habitat  as  disturbed 
alluvial  ground  along  the  Mississippi 
and  Illinois  rivers  and  open  muddy 
shores  of  the  floodplain  forest  along  the 
Mississippi  and  Illinois  rivers.  Morgan 
(1980)  describes  the  habitat  as  distiubed 
alluvial  ground  bordering  sloughs, 
ditches,  ponds,  and  streams. 
Historically,  B.  decurrens  has  been 
known  from  this  type  of  habitat  along  a 
400  km  (250-mile)  stretch  of  river 
floodplain  from  LaSalle,  Illinois,  on  the 
Illinois  River,  downstream  to  St.  Louis, 
Missouri,  on  the  Mississippi  River.  An 
outlying  record  reported  in  1976.  but  not 
relocated  since,  is  known  from  Cape 
Girardeau,  Missouri,  about  195  km  (120 
miles)  down  the  Mississippi  River  from 


St.  Louis  (Schwegman  and  Nyboer  1985). 
It  is  thought  to  be  extirpated  from 
thirteen  counties  in  Illinois  and  three 
counties  in  Missouri. 

Extensive  surveys  for  the  plant  were 
conducted  in  1980  and  1981  by 
Schwegman  and  Nyboer  (1985).  An 
aerial  survey  of  the  Illinois  River  was 
conducted  in  1984  (Schwegman  1984). 
These  surveys  located  a  total  of  13 
populations  in  Illinois.  Schwegman 
(pers.  comm.)  reports  a  1986  total  of  12 
populations  in  Illinois;  three  previously 
known  populations  disappeared  (two 
were  plowed  up  and  one  succumbed  to 
forest  succession),  but  two  new 
populations  were  discovered.  These  12 
Illinois  populations  are  located  along  the 
Illinois  River  in  Morgan,  Schuyler, 
Fulton,  and  Marshall  Counties,  and  one 
along  the  Mississippi  River  in  St.  Clair 
County.  In  addition,  two  populations  are 
known  from  St.  Charles  County. 
Missouri  (S.  Morgan,  Missouri 
Department  of  Conservation,  pers. 
comm.,  and  B.  Stebbins,  Fish  and 
Wildlife  Service,  pers.  comm.). 

Schwegman  and  Nyboer  (1985)  report 
that  the  extant  populations  in  Illinois 
are  found  in  disturbed  alluvial  soil 
habitats  such  as  old  agricultural  fields, 
roadsides,  and  disturbed  lake  shores. 
The  plant  is  found  in  similar  habitat 
(disturbed  areas)  in  Missouri  (].H. 
Wilson,  Missouri  Department  of 
Conservation,  pers.  comm.). 

Kurz  (1981)  identifles  associated  open 
forest  species  of  Boltonia  decurrens  to 
include  Acer  saccharinum,  Populus 
deltoides.  Platanus  occidentalis,  Betula 
nigra,  Salix  nigra,  and  Acer  negundo. 
Herbaceous  associates  are  Polygonum 
pensylvanicum,  Leersia  oryzoides, 
Xanthium  strumarium,  and  Bidens 
aristosa.  Because  of  frequent  flooding, 
both  the  overstory  and  understory  are 
often  open. 

Boltonia  decurrens  was  first 
recommended  for  Federal  listing  as  a 
threatened  species  by  the  Smithsonian 
Institution  in  its  December  15, 1974, 
report  to  Congress,  "Report  on 
Endangered  and  Threatened  Plant 
Species  of  the  United  States."  On  July  1, 
1975.  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  Smithsonian 
Institution  report  as  a  petition  within  the 
context  of  Section  4(c)(2)  (petition 
acceptance  is  now  governed  by  Section 
4(b)(3)  of  the  Act).  On  December  15, 
1980,  the  Service  published  a  revised 
notice  of  review  for  native  plants  (45  FR 
82480).  Boltonia  asteroides  var. 
decurrens  was  included  in  that  notice  as 
a  category  2  species. 


Category  2  species  are  those  for  which 
the  Service  believes  additional  data 
must  be  obtained  before  a  proposal  to 
list  is  warranted.  On  September  27. 1985 
(50  FR  39526),  the  Service  again 
published  a  revised  notice  for  native 
plants  in  the  Federal  Register;  Boltonia 
asteroides  var.  decurrens  was  included 
in  that  notice  as  a  category  2  species. 
The  treatment  of  Boltonia  decurrens  by 
Schwegman  and  Nyboer  in  1985,  and 
status  information  received  since  the 
September  27, 1985  (50  FR  39525),  notice 
indicate  that  listing  Boltonia  decurrens 
as  a  threatened  species  is  warranted. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13, 1982, 
be  treated  as  having  been  submitted  on 
that  date.  The  deadline  for  a  finding  on 
these  petitions,  including  the  one  for  B. 
decurrens,  was  October  13, 1983.  On 
October  13, 1983;  October  12. 1984; 
October  11. 1985;  October  10. 1986;  and 
again  on  October  13, 1987;  the  petition 
finding  was  made  that  listing  B. 
decurrens  was  warranted  but  precluded 
by  other  pending  actions,  in  accordance 
with  Section  4{b)(3)(C)(iii)  of  the  Act.  A 
final  finding  to  the  effect  that  the 
petitioned  action  was  warranted  was 
incorporated  in  a  proposed  rule  to 
determined  threatened  status  for 
Boltonia  decurrens  issued  in  the  Federal 
Register  of  February  25, 1988  (53  FR 
5598). 

Summary  of  Comments  and 
Recommendations 

In  the  February  25, 1988,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  scientific  organizations, 
landowners,  and  other  interested  parties 
were  contacted  and  requested  to 
conunent.  Notices  inviting  public 
comment  were  published  in  the 
following  newspapers:  The  Fulton 
Democrat,  Lewistown,  Illinois;  Mason 
County  Democrat,  Havana,  Illinois; 
lllinoian  Star  Daily,  Beardstown, 
WWnoiy,  Journal  Star,  Peoria,  Illinois; 
Lacon  Home  Journal,  Lacon,  Illinois;  and 
Jacksonville  Journal  Courier.  Four 
comments  were  received  and  are 
discussed  below. 

Comments  supporting  the  listing  were 
received  from  the  Illinois  and  Missouri 
Departments  of  Conservation  and  a 
Horticultural  Taxonomist  from  the 
Missouri  Botanical  Garden.  The  U.S. 
Army  Corps  of  Engineers  did  not  object 
to  the  listing  and  offered  comments  on 
the  habitat  of  fl.  decurrens.  The  Illinois 
and  Missouri  Departments  of 
Conservation  advised  that  St.  Charles 


County  is  the  correct  location  for  B. 
decurrens  in  Missouri.  In  addition, 
Missouri  advised  that  one  of  the  two 
populations  in  St.  Charles  County  is 
threatened  by  road  construction  and 
part  of  that  population  was  transplanted 
last  fall.  The  Missouri  Department  of 
Conservation  will  monitor  the  transplant 
and  search  for  additional  populations  of 
B.  decurrens.  Missouri  further  suggested 
that  the  effects  of  flooding  on  the 
distribution  and  survival  of  the  species 
be  examined  in  more  detail.  The 
comment  from  the  Missouri  Botanical 
Garden  advised  that  they  have  the 
species  in  cultivation  and  it  is  doing 
well.  The  Taxonomist  from  the  Garden 
believes  that  further  taxonomic  study  is 
needed  for  this  species,  and  advised  that 
some  is  underway.  All  comments  are 
now  incorporated  into  this  rule  and  the 
Service  appreciates  the  assistance  to  all 
parties. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Boltonia  decurrens  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq)  and  regulations  (50  CFR  Part 
424)  promidgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  Boltonia  decurrens 
(Torr.  h  Gray)  Wood  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Boltonia 
decurrens  is  threatened  by  the 
elimination  and  modification  of  its 
floodplain  habitat.  Schwegman  and 
Nyboer  (1985)  attribute  this  to  the 
elimination  of  wet  prairies  and  marshes 
for  agricultiu-al  development.  As  a  result 
of  the  increased  agricultural  activities, 
flooding  regimes  have  changed  and 
siltation  has  increased.  Schwegman  and 
Nyboer  (1985)  also  cite  extensive 
rowcrop  agricultural  practices  and 
numerous  levee  systems  that  increase 
the  amount  of  silt  deposited  on  river 
banks  during  floods,  and  contribute  to 
the  problem.  The  increased  amount  of 
siltation  is  considered  to  be  the  main 
factor  in  the  reduction  of  Boltonia 
decurrens.  Schwegman  (Ambrose  1986) 
explains  that  the  plant  prefers  moist 
sandy  areas,  normally  found  around 
natural  lakes  in  the  Illinois  River 
floodplain;  however,  these  areas  now 
receive  two  to  three  inches  of  silt  per 
year,  preventing  seed  germination. 


Before  the  river  carried  so  much  silt,  the 
sandier  shores  of  lakes  and  streams 
were  suitable  for  seed  germination  and 
maintenance  of  this  species.  Schwegman 
(Ambrose  1986)  expects  that  the  only 
remaining  populations  of  Boltonia 
decurrens  occur  in  areas  where 
agricultural  practices  maintain  proper 
conditions  for  seed  germination. 
Without  this  manipulation,  and  in  the 
absence  of  silt-free  flooding,  the  species 
is  not  self-sustaining.  Effects  of  flooding 
on  the  distribution  of  Boltonia  decurrens 
are  not  well  understood.  Research  is 
needed  to  provide  a  better 
understanding  of  the  plant's  survival 
capabilities.  Kurz  (1981)  believes  that 
siltation  is  apparently  more  severe  now 
than  in  pre-settlement  times.  Increased 
use  of  herbicides  may  also  have 
potential  detrimental  affects,  but  more 
study  is  needed. 

Five  of  the  14  known  extant 
populations  of  5.  decurrens  occur  on 
public  lands;  three  on  Illinois  State 
lands  and  two  on  Army  Corps  of 
Engineers  lands  in  St.  Charles  County, 
Missouri.  Management  plans  are  being 
developed  for  the  Boltonia  decurrens 
populations  found  on  Illinois  State 
lands.  The  Corps  of  Engineers  may  soon 
enter  into  a  cooperative  management 
agreement  with  the  Missouri 
Department  of  Conservation  on  the 
areas  in  St.  Charles  County,  Missouri. 
Soil  manipulation  on  selected  sites 
within  these  areas  will  help  us  to  better 
understand  reproductive  requirements 
of  this  taxon.  Nearly  two-thirds  of  the 
known  populations  of  Boltonia 
decurrens  are  found  on  private  lands 
and  receive  no  protection  or 
management  consideration. 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Commercial  trade  of  this  plant 
is  not  known  to  exist,  but  collection 
could  reduce  populations  in  more 
accessible  sites. 

C.  Disease  or  predation.  None  known 
which  affects  this  taxon. 

d.  The  inadequacy  of  exist  11^ 
regulatory  mechanisms.  Bol;^  r..i 
decurrens  is  not  presently  re'^  'i-'nized  as 
being  endangered  or  threaten  c;  by  the 
State  of  Illinois;  however,  it  i.^  currently 
under  review  for  addition  to  the  State's 
threatened  list.  The  plant  is  listed  as 
endangered  by  Missouri  where  State 
regulations  prohibit  exportation, 
transportation,  or  sale  of  plants  on  the 
State  or  Federal  lists.  Collecting,  digging, 
or  picking  any  rare  or  endangered  plant 
without  permission  of  the  property 
owner  is  prohibited.  While 
approximately  20  percent  of  the  known 
populations  of  Boltonia  decurrens  are 
located  upon  land  owned  by  the  State  of 
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Illinois  and  receive  some  form  of 
protection,  a  majority  of  the  known 
populations  are,  as  yet,  unprotected. 
Two  of  the  populations  in  Missouri  are 
located  on  lands  administered  by  the 
Corps  of  Engineers.  Although  plants  are 
found  on  public  lands,  there  is  no 
guarantee  of  protection  without  speciBc 
management  plans  for  Boltonia 
decurrens.  The  Endangered  Species  Act 
offers  possibilities  for  additional 
protection  of  this  taxon  through  Section 
6  cooperation  between  the  States  and 
the  Service,  and  through  Section  7 
(interagency  cooperation)  requirements. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Because  Boltonia  decurrens  seems  to 
thrive  in  disturbed  areas,  the 
inadvertent  destruction  of  plants  in  the 
course  of  normal  agricultural  activities 
will  continue  to  plague  the  species' 
survival  (Schwegman  and  Nyboer  1985). 
According  to  Schwegman  (Ambrose 
1986),  the  threat  of  a  severe  flood  such 
as  the  one  in  1981  that  inundated  the 
Illinois  floodplain  and  deposited  large 
amounts  of  silt  still  exists.  For  several 
years  after  that  flood  it  was  feared  that 
B.  decurrens  was  extirpated.  In  Illinois, 
the  taxon  is  only  known  from  disturbed 
habitat.  Nearly  all  the  known 
populations  are  found  in  habitat  kept 
open  by  occasional  cropping.  Research 
is  needed  to  better  understand  the 
amount  of  disturbance  and  habitat 
alteration  the  plant  can  tolerate. 

In  determining  to  make  this  final  rule 
the  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species.  Nine  of  the  14  known 
populations  are  on  privately  owned 
property  and  receive  no  protection  or 
management  designed  to  enhance  the 
species'  continued  existence. 

Based  on  this  evaluation,  the 
preferred  action  is  to  list  B.  decurrens  as 
threatened,  as  opposed  to  endangered, 
because  the  species  is  not  in  danger  of 
immediate  extinction,  but  does  have  a 
restricted  range  and  is  confronted  by  a 
number  of  problem.  For  reasons  detailed 
below,  it  is  not  considered  prudent  to 
propose  designation  of  critical  habitat 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The 
designation  of  critical  habitat  is  not 
considered  to  be  prudent  when  such 
designation  would  not  be  of  net  benefit 
to  the  species  involved  (50  CFR  424.12). 


The  Service  believes  that  designation  of 
critical  habitat  for  Boltonia  decurrens 
would  not  be  prudent  because  no 
beneflt  to  the  species  can  be  identiHed 
that  would  outweigh  the  potential  threat 
of  vandalism  or  collection,  which  might 
be  exacerbated  by  the  publication  of 
detailed  critical  habitat  maps. 

Available  Conservation  Measures 

Conservation  meastu-es  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States.  It  also  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  Some  may  be 
undertaken  prior  to  listing, 
circumstances  permitting.  Management 
actions  that  may  be  of  benefit  to 
Boltonia  decurrens  include:  developing 
and  implementing  protection  plans  for 
publicly  owned  areas;  establishing  a 
monitoring  system;  censusing  all  known 
populations;  and  establishing  controlled 
till  plots  to  monitor  seedling  emergence 
after  cultivation.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  collecting  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  consult  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  such  a 
species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat, 
if  any  is  being  designated.  Section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  adversely  affect 
a  listed  species,  or  its  critical  habitat, 
the  responsible  Federal  agency  must 
enter  into  formal  consultation  with  the 
Service.  The  U.S.  Army  Corps  of 
Engineers  has  jurisdiction  over  one  of 


the  Boltonia  decurrens  populations  in 
St.  Charles  Coimty,  Missouri. 

The  Food  Security  Act  of  1965  (Pub.L 
99-198)  also  provides  at  sections  1314 
and  1318  opportunities  for  the  Service 
and  State  conservation  agencies  to 
acquire  restrictive  easements  beneflcial 
to  endangered  and  threatened  species 
on  lands  acquired  by  the  Farmers  Home 
Administration  in  the  course  of  farm 
foreclosures.  Upon  notiHcation  by  the 
Farmers  Home  Administration  of 
pending  foreclosures,  the  Service  is 
continually  reviewing  possible  areas 
where  restrictive  easements  would 
benefit  endangered  and  threatened 
species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  frade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Boltonia  decurrens,  all  frade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.71,  will 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jturisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cidtivated  origin"  appears  on  their 
containers.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  International  and 
interstate  commerce  in  Boltonia 
decurrens  is  not  known  to  exist.  It  is 
anticipated  that  few  frade  permits 
would  ever  be  sought  or  issued,  since 
this  plant  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
27239,  Central  Station,  Washington,  DC 
20038-7329,  (703/343-4955). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  reasons  for  this 
determination  were  published  in  the 


Federal  Register  on  October  25. 1983  (48 
FR  49244). 
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List  of  Subjecto  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

PART  17— (AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 


Chapter  I,  Titie  50  of  the  CFR,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq).  Pub. 
L  99-635. 100  Still.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

S  17.12    Endangered  and  tlwvatened 
plants. 

*  «  •  •  • 

(h)  •  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status 


When 
listed 


Cntical     Special 
ttabitat       rules 


Asteraceae — Aster  family: 

.  .  •  •  • 

Boltonia  decwrens Decurrent  false  aster U.S.A.  (IL,  MO) T. 


Dated:  October  25, 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[m  Doc.  86-26187  Filed  11-10-88:  8:45  am| 

BILUNQ  COOE  431fr-55-« 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Species  Status  for  tlie 
Little-wing  Pearly  Mussel 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  Ser\'ice  designates  the 
liltle-wing  pearly  mussel  [Pegias  fabula) 
as  an  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as 
amended.  This  freshwater  mussel  has 
been  reported  historically  from  27  river 
reaches  in  Alabama,  North  Carolina, 
Kentucky,  Tennessee,  and  Virginia. 
Only  six  small  populations  are  known  to 
survive — three  in  Kentucky,  one  in 
Tennessee,  and  two  in  Virginia.  The 
species'  decUne  has  resulted  primarily 
from  habitat  and  water  quality 
deterioration  caused  by  impoundments 
and  by  pollution  and  siltation  resulting 


from  mining,  agriculture,  and 
construction  activities.  Owing  to  the 
species'  limited  distribution,  any  factor 
that  adversely  modifies  habitat  or  water 
quality  in  the  short  river  reaches  that 
the  species  inhabits  could  threaten  its 
survival.  This  final  rule  extends  the 
protection  provided  by  the  Endangered 
Species  Act  to  the  little-wing  pearly 
mussel. 

EFFECTIVE  DATE:  December  14,  1988. 
ADDRESSES:  A  complete  file  of  this  rule 
is  available  for  public  inspection,  during 
normal  business  hours,  at  the  Ashevillc 
Field  Office,  U.S.  Fish  and  Wildlife 
Service.  100  Otis  Street,  Room  224. 
Asheville.  North  Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  G.  Biggins  at  the  above 
address  (704/259-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  little-wing  pearly  mussel  [Pegias 
fabula)  was  originally  described  by  Lea 
(1838)  as  Margaritana  fabula.  Simpson 
(1900)  placed  the  species  by  itself  in  his 
new  genus  Pegias  and  listed  previous 
scientific  name  combinations  that  had 
been  applied  to  this  species.  Ortmann 
(1914)  considered  Pegias  to  be  a 
subgenus  of  Alasniidonta:  that  change 
has  been  followed  by  few  subsequent 
authorities.  The  Service  follows 
Simpson  (1900)  and  Clarke  (1981)  in 
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NA. 


NA 


considering  Margaritana  curreyiana 
Lea,  1840.  to  be  a  synonym  of  Pegias 
fabula. 

The  little-wing  pearly  mussel  has  been 
recorded  historically  from  27  river 
reaches  in  Alabama,  North  Carolina, 
Kentucky,  Tennessee,  and  Virginia.  All 
of  the  reported  localities  arc  in  either 
the  Tennessee  or  the  Cumberland  River 
drainages  (Ahlstedl  1986.  Bakaletz  in 
lift..  Clarke  1981,  Stansbery  1976).  Based 
on  a  recently  completed  Sen'ice-funded 
survey  involving  extensive  field  studies 
of  potential  and  historic  habitat  in 
Cumberland  and  Tennessee  River 
tributaries  (Ahlstedt  1986).  the  results  of 
a  study  funded  by  the  U.S.  Army  Corps 
of  Engineers  (Corps)  (Bakaletz  in  !itt.]. 
and  the  results  of  a  survey  conducted  by 
Virginia  Polytechnic  Institute  and  State 
University  (Richard  Neves,  Virginia 
Polytechnic  Institute  and  State 
University,  personal  communication, 
1987),  the  little-wing  pearly  mussel  is 
now  apparently  restricted  to  six  short 
stream  reaches — three  in  southeastern 
Kentucky,  two  in  southwestern  Virginia, 
and  one  in  central  Tennessee.  The 
Kentucky  populations  are  on  both  public 
and  private  lands,  while  the  Tennessee 
and  Virginia  populations  are  primarily 
on  private  lands.  Habitat  loss  and  water 
quality  deterioration,  attributable  to 
impoundments,  to  industrial  and 
municipal  pollution,  and  to  siltation 
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resulting  firom  mining,  agriculture,  large 
land  disturbances,  and  construction 
activities,  are  the  primary  reasons  for 
the  species'  decline.  However,  some 
losses  are  apparently  due  to  other 
factors  or  to  less  drastic  changes  in 
water  and  habitat  quality,  as  some 
populations  have  been  extirpated  &om 
stream  reaches  that  still  contain  mussel 
communities  comprising  other  species 
(Stansbery  1976). 

Horse  lick  Creek  in  fackson  and 
Rockcastle  Counties,  Kentucky, 
presently  contains  the  most  extensive 
little-wing  pearly  mussel  population,  but 
it  is  threatened  by  surface  coal  mining 
activities  and  oil  and  gas  exploration 
(Ahlstedt  1986).  The  Big  South  Fork 
Cumberland  River,  McCreary  County, 
Kentucky,  coaMibs  a  restricted 
population  [oakaWt^ifinlitL). This 
population  occurs  in  ashort  river 
section  that  is  limited  both  upstream 
and  downstream  by  deteriorating  water 
quality  resulting  from  poor  land  use 
practices  and  the  impact  of  coal  mining. 
The  population  in  the  Little  South  Fork 
Cumberland  River,  McCreary  and 
Wayne  Counties,  Kentucky,  once 
contained  a  substantial  number  of 
individuals;  but  recent  mussel 
collections  in  this  stream  reach 
(Ahlstedt  1986;  Skip  Call,  Kentucky 
Department  for  Environmental 
Protection,  personal  communication, 
1985;  Robert  Anderson,  Teimessee 
Technological  University,  personal 
communication,  1988)  have  revealed 
large  numbers  of  dead  little-wing  pearly 
mussels  and  other  species,  including  a 
federally  listed  endangered  species,  the 
Cumberland  bean  pearly  mussel 
[Villosa  trabalis]. 

The  Virginia  populations  of  the  little- 
wing  pearly  mussel  are  restricted  to  a 
single  shoal  in  the  North  Fork  Holston 
River  in  Smyth  County  and  a  short  river 
reach  in  the  Clinch  River  in  Tazewell 
County.  These  populations  are  small 
and  are  vulnerable  to  toxic  chemical 
spills  and  siltation  from  land  use 
changes  and  construction. 

The  Tennessee  population  is  in  Cane 
Creek,  Van  Buren  County.  This 
population  is  also  very  small  (probably 
inhabits  less  than  2  river  miles)  and 
vulnerable  to  toxic  chemical  spills. 

The  little-wing  pearly  mussel,  the  only 
species  in  the  genus  Pegiaa,  is  small,  not 
exceeding  1.5  inches  (3.8  centimeters)  in 
length  and  0.5  inches  (1.3  centimeters)  in 
width.  The  shell's  outer  surface 
(periostracum)  is  usually  eroded,  giving 
the  shell  a  chalky  or  ashy  white 
appearance.  When  present,  however, 
the  periostracum  is  light  green  or  dark 
yellowish  brown  with  dark  rays  of 
variable  width  along  the  anterior  portion 
of  the  shell  (Ahlstedt  1966).  The  species 


inhabits  small  cool,  high-to-moderate 
gradient  streams,  where  it  is  usually 
found  in  the  transition  zone  between 
pools  and  riffles.  Like  other  freshwater 
mussels,  it  feeds  by  filtering  food 
particles  from  the  water  and  like  most 
species  in  its  family  (Unionidae),  its 
reproductive  cycle  probably  includes  a 
larval  stage  that  parasitizes  a  host  fish. 
The  mussel's  Ufe  span,  host  fish  species, 
and  many  other  aspects  of  its  life  history 
are  unknown. 

The  little-wing  pearly  mussel  was 
recognized  by  the  Service  in  the  May  22, 
1984.  Federal  Register  (49  FR  21664)  as  a 
species  that  was  being  considered  for 
possible  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
On  )une  22, 1987,  the  Service  notified 
Federal,  State,  and  local  governmental 
agencies  by  mail  (State  fish  and  wildlife 
agencies  were  also  contacted  by 
telephone)  that  the  species'  status  was 
being  reviewed  and  that  the  species 
could  be  proposed  for  listing.  The 
Service  received  16  responses  to  the 
notification.  Support  for  Federal 
protection  was  expressed  by  all  three 
States  involved,  and  no  party  voiced 
any  objection  to  proposing  Federal 
protection.  The  little-wing  pearly  mussel 
was  proposed  for  listing  as  endangered 
on  April  21, 1988  (53  FR  13226). 

Summary  of  Comments  and 
Recommendations 

In  the  April  21, 1988,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  and  information 
that  might  contribute  to  development  of 
a  final  rule.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  was 
published  in  the  following  papers:  News- 
Messenger,  Saltville,  Virginia,  May  12, 
1988;  McCreary  County  Record,  Whitley 
City,  Kentucky,  May  la  1988; 
Commonwealth-Journal,  Somerset. 
Kentucky,  May  8, 1988;  Expositor, 
Sparia,  Tennessee,  May  9, 1988;  and 
Clinch  Valley  News,  Tazewell,  Virginia, 
May  11, 198a 

All  eight  respondents — the  U.S. 
Department  of  the  Interior's  Office  of 
Surface  Mining;  the  U.S.  Forest  Service; 
the  Tennessee  Valley  Authority;  the 
States  of  Kentucky,  Tennessee,  and 
Virginia:  and  two  private  individuals 
supported  the  listing. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  little-wing  pearly  mussel  should 


be  classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  little-wing  pearly 
mussel  IPegias  fabula)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Of  the  27  river 
reaches  reported  to  have  supported 
little- wing  pearly  mussel  populations 
(Ahlstedt  1986,  Clarke  1981,  Stansbery 
1976),  only  six  (three  in  Kentucky,  two  in 
Virginia,  and  one  in  Tennessee)  are 
known  to  still  support  the  species 
(Ahlstedt  1986;  Bakaletz  in  litt.\  Richard 
Neves,  personal  communication,  1987) 
(see  "Background"  section).  The  species 
has  apparently  been  extirpated  from 
Alabama  (two  historic  populations  lost) 
and  North  Carolina  (one  historic 
population  lost).  Although  it  still 
survives  in  Kentucky,  Tennessee,  and 
Virginia,  three  populations  in  Kentucky, 
nine  in  Tennessee,  and  six  in  Virginia 
are  believed  to  have  been  extirpated. 
The  loss  of  some  populations  can  be 
linked  to  specific  causes,  such  as  the 
impacts  of  coal  mining,  industrial  and 
municipal  pollution,  and  impoundments. 
However,  other  populations  have 
apparently  been  lost  to  the  general 
deterioration  in  aquatic  habitat  quality. 
Stansbery  (1976)  states,  concerning  this 
species,  "Its  disappearance  from  several 
sites  which  still  retain  populations  of 
other  species  indicates  a  form  highly 
sensitive  to  current  changes." 

Ahlstedt  (1986)  surveyed  55  potential 
and  historic  habitats  but  was  able  to 
find  a  total  of  only  17  live  specimens. 
Seven  live  and  three  dead  specimens 
were  found  in  Horse  Lick  Creek  in 
Jackson  and  Rockcastle  Counties, 
Kentucky.  This  population,  which 
extends  over  at  least  10  creek  miles,  is 
one  of  the  healthiest  of  the  surviving 
populations.  Horse  Lick  Creek, 
identified  by  the  Kentucky  Division  for 
Environmental  Protection  as  one  of 
Kentucky's  Outstanding  Resource 
Waters,  has  good  habitat  and  water 
quality  and  a  complex  mussel  fauna. 
The  Horse  Lick  Creek  watershed  is 
remote,  not  extensively  developed,  and 
partially  within  the  Daniel  Boone 
National  Forest.  However,  the 
watershed  has  oil,  gas,  and  coal 
deposits,  and  the  exploration  and 
development  of  these  resources  has 
already  begun.  This  population  can  be 
protected  only  if  the  survival  of  the 


species  is  considered  during  the 
development  of  these  resources. 

In  a  recent  study  funded  by  the  Corps 
(Bakaletz  in  lift.],  a  small  population  of 
the  little-wing  pearly  mussel  was 
discovered  in  a  2.1-mile  (approximately) 
section  of  the  Big  South  Fork 
Cumberland  River  (McCreary  County, 
Kentucky)  within  the  Big  South  Fork 
National  River  and  Recreation  Area 
administered  by  the  National  Park 
Service.  Much  of  the  Big  South  Fork 
Cumberland  River  is  impacted  by 
siltation  and  acid  mine  drainage  from 
coal  mining  activities.  However,  the 
short  reach  inhabited  by  this  species  is 
in  a  river  section  that  has  recovered 
from  upstream  impacts  and  is  above  the 
coal  mining  and  impoundment  impacts 
that  degrade  the  lower  river.  Fourteen 
other  mussel  species  also  occur  in  this 
river  reach  including  the  federally  listed 
Cumberland  bean  pearly  mussel 
( Villosa  trabalis).  However,  the  little- 
wing  pearly  mussel,  possibly  due  to  its 
greater  sensitivity  to  envirorunental 
degradation,  does  not  inhabit  the  entire 
river  reach  (more  than  10  miles) 
populated  by  the  Cumberland  bean 
pearly  musseL 

Sampling  in  the  Little  South  Fork 
Cumberland  River,  McCreary  and 
Wayne  Counties,  Kentucky,  produced  3 
live  and  126  dead  specimens.  This 
population,  which  extends  over  about  10 
river  miles,  was  once  relatively  large, 
but  recent  deterioration  in  water  quality 
has  had  a  severe  impact  on  the  river's 
mussel  community.  Studies  by  the 
Kentucky  Department  for  Environmental 
Protection  (Sherri  Evans  and  Skip  Call, 
Kentucky  Department  for  Environmental 
Protection,  personal  communications. 
1986)  indicate  that  the  lower  portion  of 
the  river  section  inhabited  by  the 
species  is  being  impacted  by  drainage 
from  abandoned  mined  lands.  Lick 
Creek,  a  tributary  in  this  river  reach, 
was  found  to  have  substantially 
elevated  concentrationa  of  dissolved 
solids,  sulphates,  aluminum,  iron,  and 
manganese  in  November  1985  (Sherri 
Evans,  personal  communication,  1966). 
Although  52  dead  specimens  were  found 
below  Lick  Creek,  no  live  little-wing 
pearly  mussels  were  encountered  in  this 
river  reach. 

Four  live  and  three  dead  specimens 
were  taken  from  Cane  Creek,  Van  Buren 
County.  Tennessee.  This  river  has  very 
limited  mussel  habitat,  with  the  species 
apparently  limited  to  less  than  2  river 
miles.  Downstream  from  the  population. 
Cane  Creek  is  impounded  by  Great  Falls 
Lake  on  the  Caney  Fork  River,  while 
upstream  from  the  population  the  large 
boulder  substrate  is  unsuitable  habitat 
for  this  species,  and  at  some  points 


upstream  the  creek  goes  underground. 
Some  siltation  is  apparent  downstream 
from  a  recently  constructed  bridge. 

The  population  in  the  North  Fork 
Holston  River  (three  live  and  three  dead 
specimens  collected),  Smyth  County, 
Virginia,  is  small.  The  North  Fork 
Holston  River  has  been  sampled  at  a 
number  of  sites,  and,  except  for  one 
individual  taken  near  Saltville,  Virginia, 
all  specimens  past  and  present  have 
been  taken  at  one  shoal  near  Nebo, 
Virginia. 

A  small  population  (six  relic  shells 
and  one  live  animal  collected)  exists  in 
the  Clinch  River  in  Tazewell  County, 
Virginia.  This  population,  like  the  North 
Fork  Holston  and  Cane  Creek 
populations,  is  apparently  small  and 
extends  over  only  a  short  river  reach. 

Potential  threats  to  the  species  and  its 
habitat  could  arise  from  development  of 
coal  and/or  gas  reserves  in  the 
watersheds  of  Horse  Lick  Creek,  Big 
South  Fork  Cumberland  River,  the  Little 
South  Fork  Cumberland  River,  and  Cane 
Creek.  However,  it  should  be  noted  that 
the  Service  has  issued  a  no-jeopardy 
biological  opinion  under  Section  7  of  the 
Endangered  Species  Act  to  the  Office  of 
Surface  Mining  with  respect  to  its 
approval  of  the  coal  mining  regidation 
program  of  the  Commonwealth  of 
Kentucky.  Although  no  final 
determination  of  impact  can  be  made 
until  the  little-wing  pearly  mussel  is 
listed  and  a  consultation  undertaken, 
the  Service  has  no  evidence  that  mining 
activities  conducted  in  accordance  with 
State  and  Federal  regulations  are  a 
threat  to  the  species.  Rather,  past 
unregulated  activities  have  contributed 
to  the  species'  decline,  and  current 
activities  not  in  compliance  with 
appropriate  regulations  may  be  a  threat 
to  the  species.  All  six  populations  could 
potentially  be  impacted  by  such  actions 
as  road  construction,  stream  channel 
modifications,  logging  activities, 
impoundments,  sewage  treatment  plant 
discharges,  land  use  changes,  and  other 
projects  in  the  watershed  if  such 
activities  are  not  plaimed  and 
implemented  with  the  survival  of  the 
species  and  the  protection  of  its  habitat 
in  mind.  As  these  populations  inhabit 
only  short  stream  reaches  that  are  all 
within  1  to  5  miles  of  bridges  and  fords, 
they  are  all  vulnerable  to  toxic  spills. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  specific  areas  inhabited 
by  the  species  are  presently  unknown  to 
the  general  public.  As  a  result, 
overutilization  of  the  species  has  not 
been  a  problem.  However,  through 
listing  and  the  publicity  it  brings  to  a 
species,  the  problem  of  vandalism  could 
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arise,  especially  if  maps  of  specific 
occupied  habitat  areas  were  identified 
through  critical  habitat  designation.  (See 
"Critical  Habitat"  section  for  reasons 
why  critical  habitat  is  not  being 
designated.) 

C.  Disease  or  predation.  Although  the 
litUe-wing  pearly  mussel  is  undoubtedly 
constmted  by  predatory  animals,  there  is 
no  evidence  that  predation  threatens  the 
species.  However,  freshwater  mussel 
die-offs  have  recently  been  reported 
throughout  the  Mississippi  River  basin, 
including  the  Tennessee  River  and  its 
tributaries  (Richard  Neves,  personal 
communication,  1986).  The  cause  of  the 
die-offs  has  not  been  determined,  but 
significant  losses  have  occurred  in  some 
populations.  If  this  problem  spreads  to 
river  reaches  containing  this  species, 
significant  losses  could  occur  and 
further  endanger  the  species'  survival 
Disease  is  one  of  the  possible 
explanations  for  these  die-offs. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  States  of 
Kentucky,  Tennessee,  and  Virginia 
prohibit  taking  wildlife  and  fish, 
including  freshwater  mussels,  for 
scientific  purposes  without  a  State 
collecting  permit.  However,  these  State 
laws  do  not  protect  the  species'  habitat 
from  the  potential  impacts  of  Federal 
actions.  Federal  listing  will  provide  the 
species  additional  protection  under  the 
Endangered  Species  Act  by  requiring  a 
Federal  permit  to  take  the  species  and 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  All  six 
known  populations  are  small  and 
isolated.  'This  isolation  blocks  the 
natural  interchange  of  genetic  material 
between  populations,  and  small 
population  size  reduces  the  reservoir  of 
genetic  variability  within  the 
populations.  The  lack  of  genetic 
diversity  could  adversely  affect  over 
time,  the  species'  ability  to  evolve  and 
respond  to  natural  habitat  changes.  The 
sizes  of  the  Uttle-wing  pearly  mussel 
populations  are  unknown:  but 
considering  the  limited  extent  of 
available  habitat  and  the  densities  of 
individuals  (no  htUe-wing  pearly 
mussels  were  taken  in  30  quantitative 
quadrat  samples  [Ahlstedt  1966]),  it  is 
likely  these  populations,  with  the 
possible  exception  of  that  in  Horse  Lick 
Creek,  are  now  below  the  generally 
accepted  level  (SouI6 1980)  required  to 
maintain  long-term  genetic  viability. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
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present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  little-wing 
pearly  mussel  [Pegias  fabula)  as  an 
endangered  species.  Historical  records 
reveal  that  the  species,  although  rare, 
was  once  widely  distributed  in  many 
cool-water  tributaries  of  the  Tennessee 
and  Cumberland  Rivers.  Now  only  six 
small,  isolated  populations  are  known  to 
survive.  Four  are  threatened  by  coal 
mining  and/or  oil  and  gas  resource 
development,  and  all  six  populations, 
owing  to  their  small  size,  are  vulnerable 
to  toxic  spills.  This  species  is  also 
apparently  very  sensitive  to 
environmental  change,  as  it  has  been 
extirpated  from  many  streams  that  still 
contain  diverse  mussel  communities. 
Owing  to  the  species'  history  of 
population  losses,  its  apparent 
sensitivity  to  environmental  change,  and 
the  vulnerable  nature  of  all  six 
populations,  threatened  status  does  not 
appear  appropriate  for  this  species.  (See 
"Critical  Habitat"  section  for  a 
discussion  of  why  critical  habitat  is  not 
being  proposed  for  the  little-wing  pearly 
mussel.) 

Critical  Habitat 

Section  7(a)(2)  of  the  Endangered 
Species  Act.  as  amended,  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  Section  4(a)(3]  requires 
that  critical  habitat  be  designated,  to  the 
maximum  extent  prudent  and 
determinable,  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service 
finds  that  a  determination  of  critical 
habitat  for  the  little-wing  pearly  mussel 
is  not  prudent.  Such  a  determination 
would  result  in  no  known  benefit  to  the 
species.  As  part  of  the  development  of 
the  proposed  and  final  rule.  Federal 
agencies  have  been  notified  of  the  little- 
wing  pearly  mussel's  distribution  and 
have  been  requested  to  provide  data  on 
proposed  Federal  projects  that  might 
adversely  affect  the  species.  No  specific 
projects  were  identified.  Should  any 
potential  adverse  effects  arise  from 
future  projects,  the  involved  Federal 
agencies  will  already  have  the  species' 
distributional  data  needed  to  determine 
if  the  species  may  be  impacted  by  their 
action.  The  listing  of  a  species  and  the 
publicity  that  arises  as  a  consequence 
creates  the  potential  for  vandalism. 
Through  the  designation  of  critical 
habitat  and  the  requirement  for  maps 
and  specific  habitat  descriptions,  the 
threat  to  the  species  from  vandalism 


increases.  Therefore,  the  Service 
believes  that  designation  of  critical 
habitat  would  not  be  prudent  because 
no  benefit  to  the  species  has  been 
identified  that  would  outweight  the 
potential  threat  of  vandalism  or 
collection,  which  would  be  exacerbated 
by  publication  of  detailed  critical 
habitat  maps  and  descriptions. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  enstire  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Service  is  aware  of  only  three 
Federal  agencies  (U.S.  Forest  Service, 
Office  of  Surface  Mining,  and  National 
Park  Service)  that  are  presently 
involved  with  programs  that  may  affect 
the  species.  The  Service  has  been  in 
contact  with  them  concerning  the 
potential  impacts  of  their  activities  on 
the  species  and  its  habitat.  Other 
Federal  activities  that  could  impact  the 
species  and  its  habitat  include,  but  are 
not  limited  to,  the  carrj'ing  out  of  or  the 
issuance  of  permits  for  surface  mining, 
hydroelectric  facilities,  reservoir 
construction,  stream  alterations, 
wastewater  facility  development,  and 
road  and  bridge  construction.  It  has 
been  the  experience  of  the  Service. 


however,  that  nearly  all  section  7 
consultations  are  resolved  so  that  the 
species  is  protected  and  the  project 
objectives  can  be  met. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  .Rgents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and /or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority.  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-«32,  92  Stat 
3751:  Pub.  L.  9ft-159,  93  Stat.  1225;  Pub.  L  97- 
304, 96  Stat  1411  (16  U.S.C.  1531  et  seq.):  Pub. 
L  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"CLAMS."  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

g  17.11    Endangered  and  threatened 


(h)  •  •  • 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertet)rale  populatioo  «4iere      c.atn.      When 
endangered  or  threatened       '"^^       teted 


Critical     Special 
habitat       rules 


CLAMS: 

Pearly  mussel,  little-wing..  Pegias  fabula.. 


U.S.A.  (Al,  KY.  NC,  TN,  VA) NA E 


342. 


NA. 


UA.. 


Dated:  October  26. 1988. 
Susan  Retxe. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  88-26186  Filed  11-10-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 174, 175, 
176, 177, 178,  and  179 

[Docket  No.  181,  Notice  No.  B8-7] 
RIN  Numl>er  2137-AA01 

Classification  of  Gases  Which  are 
Toxic  by  Inhalation 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  request  for 
additional  comments. 

summary:  RSPA  is  providing  additional 
information  and  requesting  additional 
comments  concerning  proposals  in 
Docket  HM-181,  Notice  87-4  (52  FR 
16482  and  52  FR  42772).  for  classifying 
certain  hazardous  materials  as  Division 
2.3  poisonous  gases.  Of  particular 
concern  are  the  potential  effects  of  the 
proposed  reclassification  of  anhydrous 
ammonia  as  a  poisonous  gas.  Numerous 
comments  to  the  docket  opposed  the 
proposals.  RSPA  has  reviewed  the 
comments  regarding  the  reclassification 
of  anhydrous  ammonia.  As  a  result  of 
these  comments,  RSPA  believes  that  a 
Supplemental  Notice  of  Proposed 
Rulemaking  is  necessary  to  (1)  clarify 
the  proposals,  (2)  solicit  substantive 
information  concerning  potential 
impacts,  and  [3]  describe  possible 
regulatory  alternatives  that  could  be 
considered  should  the  record 
demonstrate  that  the  impact  of  a 
reclassification  of  anhydrous  ammonia 
would  be  more  severe  than  necessary  to 
address  transportation  safety. 

DATE:  Comments  must  be  received  on  or 
before  March  9. 1989. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration,  Department  of 
Transportation.  Washington.  DC  20590. 
Comments  should  identify  the  docket 
and  notice  number  and  be  submitted  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  Public 
dockets  may  be  reviewed  between  the 
hours  of  8:30  a.m..  and  5:00  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  T.  Mazzullo.  Chief,  Standards 
Division,  telephone  (202)  366-4488,  or 
James  K.  O'Steen,  Chief,  Technical 


Division,  telephone  (202)  366-4545, 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION! 

Background 

On  April  15, 1982.  RSPA  published  (47 
FR  16268)  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  which  proposed  to 
adopt  performance-oriented  packaging 
standards  for  small,  or  "non-bulk", 
packagings.  On  May  5. 1987,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (Docket  No.  HM- 
181:  Notice  No.  87-4)  in  the  Federal 
Register  (52  FR  16482)  which  expanded 
the  scope  of  the  ANPRM  and  proposed 
sweeping  changes  to  the  Hazardous 
Materials  Regulations  (HMR)  addressing 
not  only  performance-oriented 
standards  for  non-bulk  packagings  but 
also  changes  to  hazard  classification, 
hazard  communication  and  bulk 
packaging.  An  extension  of  the  comment 
period  from  November  2, 1987  to 
February  26, 1988  was  published  in  the 
Federal  Register  (52  FR  33906)  on 
September  8, 1987.  due  to  a  pending 
supplemental  NPRM  and  in  response  to 
several  requests  for  additional  time  to 
submit  comments.  On  November  6, 1987. 
RSPA  published  the  supplemental 
NPRM  (52  FR  42772)  containing 
corrections  to  the  initial  NPRM  and 
additional  proposals.  The  interested 
reader  is  referred  to  these  prior 
publications  for  additional  information 
concerning  the  purpose,  scope  and 
specific  proposals  contained  in  the 
notices. 

Following  publication  of  the 
supplemental  NPRM,  a  public  hearing 
was  held  on  November  17  and  18, 1987 
in  Washington,  DC.  In  early  1988. 
several  commenters  again  indicated  that 
additional  time  was  needed  to  fully 
develop  their  responses  to  specific 
proposals,  due  to  the  size  and  scope  of 
Notice  No.  87-4.  The  specific  areas  of 
concern  addressed  by  these  commenters 
included  proposed  bulk  packaging 
provisions,  reclassification  of  certain 
materials  such  as  anhydrous  ammonia, 
and  non-bulk  packaging  requirements 
for  poisonous  liquids  which  are  toxic  by 
inhalation.  In  a  notice  published  April 
14, 1988  (53  FR  12442),  RSPA  reopened 
the  comment  period  for  Notice  No.  87-4 
from  February  26. 1988  to  May  25, 1988. 

Of  the  more  than  one  thousand 
comments  RSPA  has  received  in 
response  to  Docket  HM-181.  at  least 
seven  hundred  were  addressed  to  the 
proposed  classification  criteria  for 
poisonous  gases,  generally  the  proposal 


to  reclassify  anhydrous  ammonia  from  a 
nonfiammable  gas  to  a  poisonous  gas.  In 
this  document,  RSPA  intends  to  clarify 
the  proposal  (in  order  to  avoid  any 
potential  misunderstanding  of  the 
proposal  or  its  effects],  seek 
substantiation  from  the  commenters 
regarding  the  adverse  impacts  they 
perceive  in  the  proposal,  and  seek 
comment  on  whether  adjustments  to  the 
proposal  are  necessary. 

Hazard  Classification  System  For  Gases 

The  classification  system  proposed  in 
Notice  No.  87-4  sets  forth  nine 
numbered  classes  for  hazardous 
materials,  including  Class  2  for  gases. 
This  system  was  selected  for 
consideration  because  it  provides  an 
accurate  means  to  establish  and 
communicate  the  actual  risks  posed  by 
hazardous  materials.  The  accuracy  of 
classification  is  critical  to  the  success  of 
emergency  response  and  the  protection 
of  emergency  responders. 

As  is  the  case  with  certain  other 
Classes,  Class  2  is  further  divided  into 
three  divisions:  Division  2.1  (flammable 
gases).  Division  2.2  (nonflammable 
compressed  gases)  and  Division  2.3 
(poisonous  gases).  For  poisonous  gases, 
RSPA  proposed  classification  criteria 
designed  to  include  materials  that,  if 
released,  could  disperse  over  a  large 
area  and  endanger  the  lives  and  health 
of  a  large  number  of  persons,  (e.g.,  the 
operator  of  the  vehicle  carrying  the 
material,  passersby.  emergency 
response  personnel,  and  nearby 
residents). 

The  proposed  criteria  classify  a  gas  as 
poisonous  when  the  material  is  known 
to  pose  a  threat  to  human  health  based 
on  human  experience  or.  in  the  absence 
of  human  data,  the  material  is 
considered  to  be  toxic  to  humans 
because  when  tested  on  laboratory 
animals  the  material  has  an  LC50  equal 
to  or  less  than  5000  parts  per  million 
(ppm).  As  used  in  the  HMR,  LC50  means 
the  lethal  concentration,  present  during 
an  exposure  period  of  one  hour,  at 
which  half  or  more  of  a  sample 
population  of  test  animals  would  die 
within  a  fourteen-day  observation 
period. 

The  proposal,  based  upon  toxicity, 
further  subdivides  Division  2.3 
poisonous  gases  into  four  categories:  lA, 
IB,  II  and  III,  ranging  from  the  most  toxic 
(requiring  packaging  of  the  highest 
integrity)  to  the  least  toxic,  respectively. 
Under  the  proposal,  anhydrous 
ammonia  would  be  assigned  to  category 
III,  the  least  hazardous  group  of  the 
proposed  poisonous  gas  division. 

The  proposed  "poisonous  gas" 
classification  does  not  equate  to  the 
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existing  "Poison  A"  classification.  In 
contrast  to  the  reclassification  proposal, 
the  present  regulations  contain  only  a 
small  list  of  poison  gases  called  Poison 
A  materials.  Excluded  from  the  list  of 
Poison  A  materials  are  a  number  of 
gases  that  present  a  significant 
inhalation  hazard  and  are  classified  as 
poisonous  under  international 
regulations.  An  example  is  chlorine 
which,  although  used  as  a  chemical 
warfare  agent  in  World  War  I,  is 
presently  classified  as  a  nonflammable 
gas  under  the  HMR. 

The  proposed  definition  and  grouping 
scheme  for  poisonous  gases  allows  for 
different  packaging  and  operational 
controls  commensurate  with  the  hazard 
presented  by  each  group.  RSPA  will 
develop  proposals  as  appropriate,  in 
conjunction  with  the  respective  DOT 
modal  administrations,  that  could 
prescribe  operational  requirements 
commensurate  with  the  hazards 
presented  by  each  of  the  four  groups  in 
Division  2.3. 

The  Proposal  as  Related  to  Anhydrous 
Ammonia 

Because  anhydrous  ammonia  is  but 
one  of  approximately  7T)  gases  that 
would  meet  the  proposed  criteria  for 
poisonous  gas,  RSPA  previously  did  not 
fully  discuss  in  the  preamble  to  the 
notice  the  available  information  on  the 
hazards  of  anhydrous  ammonia  used  to 
support  its  proposed  reclassification  as 
a  poisonous  gas.  Consequently, 
commenters  did  not  have  a  complete 
explanation  of  the  risks  associated  with 
anhydrous  ammonia  or  its  record  in 
transportation.  To  address  this  situation, 
there  follows  a  discussion  of  the 
hazards  of  anhydrous  ammonia  and 
some  of  the  factual  information  on 
which  RSPA  based  the  proposed 
reclassification. 

A.  Technical  Information 

Anhydrous  ammonia  poses  an 
inhalation  hazard  because  of  its  alkaline 
corrosive  properties  that  result  in  die 
destruction  of  tissues  that  are  in  contact 
with  ammonia  gas,  liquid  or  solutions. 
Similar  to  many  gases,  the  data  for  the 
lethal  gas  concentration  are  reported  as 
a  wide  range  of  values  for  several 
species  of  animals.  The  Registry  of 
Toxic  Effects  of  Chemical  Sutwtances 
(RTECS)  published  by  die  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  lists  the  following  acute 
toxicity  values: 

LCLo  2000  ppm/4hrs  rat 
LC50  4230  ppm/lhr  mouse 
LCLo  7000  ppm/lhr  cat 
LCLo  7000  ppm/lhr  rabbit 
LCLo  5000  ppm/5min  mammal 


Note:  LCLo  means  "lethal  concentration 
low",  i.c^  the  lowest  concentration  of  a 
materiel  in  air  which  hat  been  reported  to 
cause  death  in  humans  or  animals. 

Many  commenters  submitted  a  study 
done  in  the  Netherlands  (American 
Industrial  Hygiene  Association  {oumal; 
September  1962),  which  reported  an 
LC50  (for  rats)  of  16,600  as  evidence  that 
anhydrous  ammonia  does  not  meet  the 
proposed  criteria  for  a  poisonous  gas. 
RSPA  notes  the  more  conservative 
RTECS  values  given  in  the  preceding 
table,  and  the  diata  on  human  experience 
discussed  in  the  following  section. 
Comments  are  requested  as  to  whether 
these  data  are  erroneous  or  otherwise 
inappropriate  for  assessing  the  degree  of 
risk  posed  by  anhydrous  ammonia. 

B.  Transportation  Record 

In  the  Acute  Hazardous  Events 
Database  compiled  for  the 
Environmental  Protection  Agency  (EPA), 
ammonia  was  the  second  most  common 
hazardous  material  in  events  involving 
death  or  injury  (accounting  for  6.8%  of 
all  events),  second  only  to  chlorine 
(9.6%).  RSPA  is  aware  of  at  least  1046 
transportation  incidents  involving 
inhalation  of  ammonia  in  the  United 
States  between  1969  and  1987.  These 
incidents  resulted  in  25  deaths  and  602 
injuries.  When  larqe  scale 
transportation  incidents  are  considered, 
the  magnitude  of  the  hazard  is  clear.  For 
example,  incidents  involving  the  release 
of  anhydrous  ammonia  in  Crete, 
Nebraska  (1969),  Belle,  West  Virginia 
(1970),  Houston,  Texas  (1976),  and 
Pensacola,  Florida  (1977)  resulted  in  a 
total  of  13  deaths  and  307  injuries. 

C.  Impacts  of  Reclassification 

In  considering  the  impacts  of  RSPA's 
proposal  with  respect  to  anhydrous 
ammonia  it  is  important  to  note  that  the 
proposal  is  not  intended  to  change, 
prohibit,  or  restrict  die  use  of  cargo 
tanks  for  shipments  on  public  highways. 
In  addition,  the  reclassification  proposal 
would  not  change  existing  regulatory 
requirements  that  packages  be  marked 
with  the  4-digit  identification  number 
(1005)  and  with  the  proper  shipping 
name  or,  as  an  option  on  cargo  tanks, 
with  a  common  name  (e.g.,  AMMONIA). 
Current  regulations  require  the  use  of 
NONFLAMMABLE  GAS  labels  and 
placards.  These  are  green,  square-on- 
point,  with  the  symbol  of  a  cylinder  in 
the  upper  third  of  the  design  and  bear 
the  words  "NONFLAMMABLE  GAS". 
Under  the  proposed  rule,  anhydrous 
ammonia  would  be  classified  as  a 
poisonous  gas  and  would,  therefore, 
have  to  bear  a  POISON  GAS  label  and 
placard.  These  are  wdiite  with  a  black 
"skull  and  crossbones"  symbol  but  the 


words  "POISON  GAS"  or  "POISONOUS 
GAS"  would  not  be  required.  Labels  and 
placards  could  be  configured  in  any  one 
of  three  ways:  without  any  text:  with  the 
words  "POISON  GAS"  across  the 
center  or,  for  placards  only,  with  the 
identification  number  across  the  center. 
Additionally,  each  package  would  have 
to  be  marked  widi  the  words 
"INHALATION  HAZARD". 

The  general  public,  community 
planners,  and  emergency  response 
personnel  should  have  access  to  the  best 
information  concerning  the  hazards 
associated  with  a  release  of  ai^ydrous 
ammonia.  RSPA  wants  to  ensure  that 
the  hazards  are  adequately 
commimicated  by  any  classification 
system,  and  questions  the  adequacy  of 
the  present  system.  On  the  other  hand. 
RSPA  is  well  aware  that  anhydrous 
ammonia  has  been  and  can  be  safely 
transported  and  it  plays  an  undeniably 
important  role  in  this  nation's  economy. 
It  is  the  purpose  of  this  notice  to 
establish  the  basis  for  striking  the 
proper  balance  between  these  two 
important  public  policy  considerations. 
In  this  context  RSPA  points  out  that 
nothing  in  the  proposal  would 
substantively  affect  the  ability  of 
farmers  or  others  to  use  or  transport 
anhydrous  ammonia,  or  require  the  use 
of  different  packagings  or  conveyances 
for  the  material.  Only  labeling, 
placarding,  and  shipping  paper 
descriptions  for  the  material  would  be 
changed. 

In  an  effort  to  assure  that  the 
comments  to  the  proposal  provide  the 
maximum  value  in  resolving  the  issues 
in  this  rulemaking  proceeding,  RSPA  is 
seeking  substantive  information  on  the 
potential  impacts  of  reclassifying  this 
material.  A  discussion  of  these  issues 
follows. 

a.  Increased  transportation  costs. 
Numerous  commenters  have  stated  that 
the  change  in  ttie  classification  of 
anhydrous  ammonia  will  increase  its 
transportation  costs.  However,  more 
data  is  needed  in  order  to  fully  evaluate 
the  impact  of  a  reclassification  on 
freight  rates.  Specific  questions  on  the 
issue  of  freight  rates  appear  at  the  end 
of  this  section  of  this  document. 

A  second  cost  issue  of  concern  to 
commenters  is  the  potential  for  adverse 
impact  on  insurance  rates  and  the 
availability  of  insurance  if  anhydrous 
ammonia  were  classed  as  a  poisonous 
gas.  Commenters  should  submit 
information  on  this  point:  substantive 
data  to  support  commenters'  views 
would  be  particularly  useful.  RSPA 
additionally  solicits  information  from 
shippers,  insurance  companies,  and 
state  insurance  commissions  regarding 


45870 Federal  Register  /  Vol.  53.  No.  219  /  Monday,  November  14.  1988  /  Proposed  Rules 


the  relationship  of  the  proposed 
classification  system  and  insurance 
rates. 

With  respect  to  the  specific  regulatory 
requirements  regarding  insurance,  it 
should  be  noted  that  the  proposed  rule 
has  no  direct  effect  on  the  financial 
responsibility  requirements  for  highway 
transport  which  are  prescribed  in 
section  30  of  the  Motor  Carrier  Act  of 
1980.  as  amended  (Pub.  L  96-296]  and 
codified  in  the  Motor  Carrier  Safety 
Regulations  (specifically.  49  CFR  387.9). 
Currently,  anhydrous  ammonia,  because 
it  is  a  hazardous  substance,  is  subject  to 
a  financial  responsibility  requirement  of 
$5  million  for  motor  carriers  that 
transport  bulk  packagings  of  more  than 
3.500  gallons  capacity  (in  either 
intrastate  or  interstate  transportation) 
and  $1  million  for  other  quantities  (in 
interstate  transportation  only). 
Intrastate  transportation  of  anhydrous 
ammonia  in  packages  of  3,500  gallons  or 
less  is  not  subject  to  financial 
responsibility  requirements. 

b.  The  displacement  of  anhydrous 
anmwnia  by  more  costly,  less  effective 
fertilizers.  Many  commenters  have 
stated  that  the  new  labeling 
requirements  would  alarm  the  public 
and  lead  to  the  displacement  of 
anhydrous  ammonia  from  the  farm 
economy  by  other  more  costly  materials. 
Additional  comments  to  support  this 
concern  are  requested;  substantive  data 
to  support  commenters'  views  would  be 
particularly  useful. 

c.  Non-transportation  impacts  related 
to  the  reclassification  of  anhydrous 
ammonia.  Many  concerns  similar  to 
those  expressed  about  the 
transportation  impacts  of  the 
reclassification  of  anhydrous  ammonia 
have  been  expressed  about  fixed 
facilities,  including  siting  restrictions, 
and  employee  health  concerns.  While 
siting  restrictions  for  facilities  and 
increased  employee  health  protections 
are  changes  that  may  occur,  these  would 
result  not  from  the  reclassification  of 
anhydrous  ammonia  but  from 
environmental  protection  requirements 
mandated  in  1986  in  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA:  Pub.  L  99-499). 

A  number  of  commenters  expressed 
concern  about  potential  adverse  impacts 
on  their  businesses  related  to  the 
appearance  of  skull  and  crossbones 
placards  and  labels  on  cylinders, 
storage  tanks  and  transport  vehicles 
containing  anhydrous  ammonia.  In 
particular,  businesses  which  use 
anhydrous  ammonia  in  refrigeration 
systems  and  in  diazo  reproduction  (i.e.. 
blueprinting)  systems  believe  that  the 
proposed  reclassification  of  anhydrous 
ammonid  would  result  in  extensive 


litigation  based  on  employees'  claims  of 
exposure  to  a  poisonous  gas.  Since  the 
proposal  would  pertain  to  the  same 
material  now  being  used,  and  would  not 
change  packaging  or  containment 
requirements  for  it,  it  appears  that  any 
increased  litigation  risk  would  stem 
from  changes  to  employee  perceptions 
of  anhydrous  ammonia,  based  upon  its 
reclassification.  Is  this  characteristic 
correct?  Additional  comments  are 
requested  in  order  for  RSPA  to  evaluate 
the  actual  impact  of  the  proposal  on  the 
litigation  exposure  of  employers. 

Several  commenters  expressed 
concerns  about  the  adverse  public 
perception  of  poisonous  gas  being 
applied  to  the  fields  where  crops  are 
grown  and  to  food  products  which  are 
refrigerated  in  facilities  using  anhydrous 
ammonia  refrigerating  systems.  These 
commenters  stated  that  the  public  would 
perceive  such  food  products  to  be 
tainted  and  that  such  products  may  not 
be  exportable  because  foreign 
purchasers  restrict  the  importation  of 
foods  treated  with  poisonous  chemicals. 
RSPA  requests  information  on  whether 
the  referenced  restrictions  apply  to 
materials  like  anhydrous  ammonia 
which  do  not  leave  a  poisonous  residue, 
or  only  to  food  products  treated  with 
certain  poisonous  fumigants  and 
pesticides  which  in  some  instances  may 
remain  on  the  food  product  in  residual 
form. 

To  assist  RSPA  in  the  further 
resolution  of  the  issues  discussed  in  this 
notice,  interested  parties  are  invited  to 
comment  on  the  foregoing  issues,  and  in 
particular,  on  the  following  questions, 
supplying  where  possible  any  relevant 
analyses,  studies  or  data. 

1.  (a)  What  are  the  current  average 
freight  charges,  per  ton.  for 
transportation  of  anhydrous  ammonia 
by  rail  tank  car?  By  highway  cargo  tank? 
Upon  what  factors  are  these  charges 
based? 

(b)  Assuming  no  changes  in  operating 
requirements,  is  there  any  basis  for 
increasing  freight  rates  for  anhydrous 
ammonia  as  a  result  of  the  proposed 
reclassification  of  anhydrous  ammonia 
as  a  "poisonous  gas"?  To  what  extent 
would  rates  be  increased? 

(Comments  and  data  from  rail  and 
highway  carriers  would  be  particularly 
helpful.) 

2.  What  are  representative  annual 
insurance  rates  for  transportation  of 
anhydrous  ammonia  in  bulk  (more  than 
3500  gallons)  and  non-bulk  packages? 
Do  rates  differ  for  interstate  and 
intrastate  transportation? 

3.  How  would  the  proposed 
classification  of  anhydrous  ammonia 
impact  insurance  costs  or  availability 
for  nurse  tank  operations? 


4.  What  is  the  basis  for  increasing 
insurance  rates  for  carriers  of  anhydrous 
ammonia  as  a  result  of  the  proposed 
reclassification  of  anhydrous  ammonia 
as  a  "poisonous  gas"?  To  what  extent 
would  rates  be  increased? 

(Comments  and  data  from  state 
insurance  commissions  and  insurance 
carriers  with  significant  business  with 
farm  clients  would  be  particularly 
helpfiil.) 

Regulatory  Alternatives 

In  addition  to  the  issues  discussed  in 
the  preceding  section.  RSPA  also  seeks 
substantive  comments  concerning 
available  regulatory  alternatives.  RSPA 
is  interested  in  achieving  a  practicable 
role  that  enhances  public  safety,  is 
uniform  where  necessary  for  interstate 
commerce  and  secondarily  for 
international  commerce,  and  is  not 
unduly  burdensome  or  costly  to  those 
who  must  comply  with  the  rule. 

RSPA  issued  its  proposal  on  the 
reclassification  of  gases  which  are  toxic 
by  inhalation  as  part  of  its  continuing 
program  to  update  and  more  accurately 
portray  the  hazards  of  toxic  materials. 
Nevertheless,  the  number  and  tenor  of 
comments  to  the  public  docket  indicate 
that  the  notice  may  not  have  provided 
adequate  explanation  of  the  intent  and 
effects  of  the  proposal  and  may  not  have 
encouraged  and  elicited  comments 
concerning  all  possible  regulatory 
alternatives.  Therefore,  RSPA  requests 
substantive  comments  concerning  those 
regulatory  alternatives  available  to  it 
with  respect  to  classification  of  gases, 
namely — 

(1)  Adoption  of  Class  2  (poisonous 
gas)  as  proposed  in  the  original  notice; 

(2)  Adoption  of  Class  2  as  proposed, 
but  with  the  inclusion  of  special 
provisions  that  would  limit  application 
of  regulatory  provisions  (e.g.,  labeling, 
placarding,  etc.).  in  whole  or  in  part,  for 
specific  materials,  quantities  of 
materials,  types  of  operations  (e.g.. 
transportation  by  farmers  in  nurse 
tanks),  or  other  considerations; 

(3)  Alternative  classification  schemes. 
Examples  might  include  substantive 
comments  on  the  present  nonflammable 
gas  classification  or  the  Canadian 
corrosive  gas  classification.  This  latter 
example  is  raised  in  light  of  a 
substantial  number  of  comments  that 
suggested  this  classification  as  an 
alternative  to  classification  of 
anhydrous  ammonia  as  a  poisonous  gas. 

With  these  alternatives  in  mind, 
comments  are  solicited  addressing  the 
following  questions: 

(1)  Is  it  important  to  communicate  the 
health  effects  of  anhydrous  ammonia  to 
the  public  and  to  emergency  responders? 
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What  is  the  best  way  to  communicate 
these  effects?  If  symbols  and  words  are 
necessary,  which  are  appropriate  and 
adequate  to  communicate  so  that 
appropriate  breathing  apparatus, 
protective  clothing,  and  emergency 
response  can  be  taken? 

(2)  How  would  each  alternative 
impact  shippers'  and  carriers'  costs  and 
ability  to  do  business?  How  would  each 
affect  transportation  safety? 


(3)  For  alternatives  involving  special 
provisions,  to  what  materials  or 
categories  of  hazardous  materials 
should  the  special  provisions  apply?  To 
what  quantities  of  materials?  To  what 
specific  operations?  To  what  types  of 
vehicles  (e.g.,  farm  vehicles)  or 
packagings? 

Commenters  are  not  limited  to 
responding  to  the  questions  raised 
above  and  may  submit  any  facts  and 


views  consistent  with  the  intent  of  this 
notice. 

Issued  in  Washington,  DC.  on  November  7, 
1988.  under  authority  delegated  in  49  CFR 
Part  106,  Appendix  A. 
AkD  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 
[FR  Doc.  88-26206  Filed  11-10-88;  8:45  am] 
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34  CFR  Part  280 

Magnet  Schools  Assistance  Program; 
Notice  of  Proposed  Rulemalcing 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  280 

Magnet  Schools  Assistance  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Magnet  Schools  Assistance  Program 
(MSAP).  These  amendments  are  needed 
to  implement  changes  to  the  Magnet 
Schools  Assistance  Act  (Act) 
(reauthorized  as  Title  III  of  the 
Elementary  and  Secondary  Education 
Act  of  1965)  made  by  the  Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988  (Pub.  L.  100-297). 
Most  of  the  changes  implement 
additions  to  and  deletions  from  the 
statute.  Included  in  these  amendments 
are  new  selection  criteria  that  address 
greater  parental  decisionmaking  and 
involvement,  and  the  applicant's 
capacity  to  continue  the  magnet  schools 
program  without  Federal  funds.  In 
addition,  special  consideration  is  given 
to  applicants  that  demonstrate  a 
collaborative  effort  with  institutions  of 
higher  education  and  community-based 
organizations.  Amended  sections  of  the 
regulations  that  reflect  the  Secretary's 
interpretation  of  provisions  in  Pub.  L. 
100-297  are  explained  under  ~ 
"Supplementary  Information." 
date:  Comments  must  be  received  on  or 
before  December  29, 1988. 
ADDRESS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  M.  Patricia  Coins,  Acting 
Director,  Office  of  School  Improvement 
Programs,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  Washington, 
DC  20202-«245. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  R.  Mack,  Magnet  Schools 
Assistance  Program,  400  Maryland 
Avenue  SW.  (Room  2067,  FOB  #6), 
Washington,  DC  20202-6440.  (202)  732- 
4358. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  3011(a)(3)  of 
the  Act.  the  Secretary  amends  §  280.3  to 
exempt  grantees  under  the  MSAP  from 
S  75.253(c)  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  This  section  of  EDGAR 
requires  the  reduction  of  a  grantee's 
award  by  the  amount  of  any  funds  it 


carries  over  from  the  previous  year.  In 
addition,  a  new  §  280.42  has  been  added 
to  the  proposed  regulations  to 
implement  section  3011(a)(2)  of  the  Act, 
which  limits  to  15  percent  of  a  local 
educational  agency's  (LEA)  grant  the 
amount  of  funds  the  LEA  may  carry  over 
from  one  budget  period  to  the  next 
budget  period.  The  House  committee 
report  indicates  that  this  15  percent  cap 
is  designed  to  encourage  LEAs  to  spend 
grant  funds  within  the  year.  In 
accordance  with  the  statute,  this 
limitation  is  waived  for  any  year  in 
which  grants  are  not  awarded  in  a 
timely  manner. 

Section  280.20  is  amended  by:  (1) 
Adding  a  requirement  that  the  LEA 
assure  that  it  will  carry  out  a  high 
quality  educational  program  that  will 
encourage  greater  parental 
decisionmaking  and  involvement;  and 
(2)  adding  a  paragraph  (g)  that  requires 
an  LEA  to  describe  in  its  application 
how  assistance  made  available  under 
this  program  will  be  used  to  promote 
desegregation  and  the  manner  in  which 
the  LEA  will  continue  the  magnet 
schools  program  after  assistance  under 
the  MSAP  is  no  longer  available.  In 
addition,  these  three  factors  will  be 
evaluated  through  the  selection  criteria 
in  S  280.31. 

Section  280.31  is  amended  by:  (1) 
Adding  a  paragraph  (a)(2)(v),  under 
"Plan  of  Operation,"  to  address  how 
assistance  made  available  under  this 
program  will  be  used  to  promote 
desegregation;  (2)  revising  paragraph 
(b)(2)(iv),  under  "Quality  of  key 
personnel,"  to  conform  to  language  used 
in  EDGAR  concerning 
nondiscriminatory  employment 
practices;  (3)  revising  paragraph 
(c)(2)(iii)(B),  under  "Quality  of  project 
design,"  to  reflect  the  new  statutory 
language  concerning  how  the  LEA  will 
carry  out  a  high  quality  educational 
program  that  will  encourage  greater 
parental  decisionmaking  and 
involvement;  (4)  and  adding  a  paragraph 
(c)(2)(iv)  to  address  the  manner  in  which 
the  LEA  will  continue  the  magnet 
schools  program  after  assistance  under 
the  MSAP  is  no  longer  available. 

Section  280.32  is  amended  by  adding  a 
paragraph  (f)  to  give  special 
consideration  to  applicants  that 
demonstrate  a  collaborative  effort  with 
institutions  of  higher  education  and 
community-based  organizations.  Five 
points  are  added  for  this  new  selection 
factor. 

Section  280.33  in  the  current 
regulations  is  redesignated  as  §  280.34. 
A  new  §  280.33  is  proposed  to  explain 
how — in  distributing  funds  appropriated 
for  this  program  in  excess  of  $75 


million — the  Secretary  will  give  priority 
to  applicants  that  did  not  receive 
funding  in  the  last  fiscal  year  of  the 
previous  funding  cycle.  After 
distributing  the  first  $75  million 
appropriated  for  this  program,  the 
Secretary  would  give  ten  additional 
points  to  each  remaining  applicant  that 
did  not  receive  funding  in  the  last  fiscal 
year  of  the  previous  funding  cycle.  The 
funds  in  excess  of  $75  million  would 
then  be  distributed  to  the  highest 
ranking  of  all  of  the  remaining 
applicants. 

Other  changes  to  the  program  include: 
Deleting  eligibility  factors  and 
preferences  for  LEAs  that  received  Si 
million  less  under  Chapter  2  of  the 
Education  Consolidation  and 
Improvement  Act  than  they  did  under 
the  last  year  of  the  Emergency  School 
Aid  Act;  adding  definitions  for 
"community-based  organization,"  and 
"institution  of  higher  education;"  and 
revising  new  §  280.2(b]  to  clarify  that,  in 
addition  to  voluntary  plans,  the 
Secretary  may  approve  as  adequate 
under  Title  VI  plans  required  by  the 
Office  for  Civil  Rights.  Corrected 
authority  citations  to  the  United  States 
Code  are  made  throughout  these 
proposed  amendments  to  the 
regulations.  A  table  of  corrected 
authority  citations  for  all  of  the  sections 
of  Part  280  will  be  published  with  the 
final  regulations. 

Executive  Order  12606 

These  regulations  will  have  a  positive 
impact  on  the  family  and  are  consistent 
with  the  requirements  of  Executive 
Order  12606— The  Family.  The 
regulations  strengthen  the  authority  and 
participation  of  parents  in  the  education 
of  their  children.  For  example,  the 
regulations  specifically  require  that 
LEAs  will  carry  out  a  high  quality 
educational  program  that  will  encourage 
greater  parental  decisionmaking  and 
involvement. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Executive  Order. 

Regulatory  Flexibility  Act 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  LEAs  receiving  Federal  funds 
under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  LEAs 
affected  because  the  regulations  would 
impose  minimal  requirements  to  ensure 


the  proper  expenditure  of  program  funds 
and  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision. 

Paperwork  Reduction  Act  of  1980 

Sections  280.20,  280.31,  and  280.32 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  amendments 
to  the  regulations. 

All  comments  submitted  in  response 
to  these  proposed  amendments  to  the 
regulations  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  2067  FOB  *"6, 
400  Maryland  Avenue  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  FeHpra!  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Part  280 

Civil  rights.  Desegregation,  Education. 
Education  Department,  Elementary  and 
secondary  education.  Grant  programs- 
education.  Magnet  schools. 


Dated:  November  4, 1966. 
Laura  F.  Cavaxot, 

Secretary  of  Education. 

(Catalog  of  Federal  Doinestic  Assistance 
Number  84.165,  Magnet  Schools  Assistance 
Program.) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  amending  Part  280  as 
follows: 

PART  280— MAGNET  SCHOOLS 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  3021-3032.  unless 
otherwise  noted. 

2.  Section  280.2  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and  (b)  respectively,  revising  newly 
redesignated  paragraph  (b)  and  revising 
the  authority  for  this  section  to  read  as 
follows: 

§280.2    WI>o  is  eligible  to  apply  for  a 

grant? 

«        *        *        *        • 

(b)  The  LEA  adopted  and  is 
implementing  on  either  a  voluntary 
basis  or  as  required  under  Title  VI  of  the 
Civil  Rights  Act  of  1964 — or,  will  adopt 
and  implement  if  assistance  is  made 
available  under  this  part — a  plan  that 
has  been  approved  by  the  Secretary  as 
adequate  under  Title  VI. 

(Authority:  20  U.S.C.  3022) 

3.  Section  280.3(a)  is  amended  by 
removing  "74  (Administration  of 
grants),"  adding,  after  "(Direct  grant 
programs),"  the  following:  "except  that 
§  75.253(c)  (relating  to  reducing  a 
subsequent  year's  award  by  the  amount 
remaining  available  from  the  grantee's 
current  award)  does  not  apply  to  this 
program."  removing  "and"  before  "79", 
removing  the  period  at  the  end  of  the 
paragraph,  and  adding,  in  its  place.", 
and  80  (Uniform  Administrative 
Requirements  for  State  and  Local 
Governments)." 

4.  Section  200.4(b)  is  amended  by 
adding  the  definitions  of  "Community- 
based  organization"  and  "Institution  of 
higher  education"  in  aphabetical  order 
to  read  as  follows: 

§  280.4    What  derinitions  apply  to  tills 

program? 

•        t        t        *        * 

(b)  *  *  * 

"Community-based  organization 
means  a  private  nonprofit  organization 
that— 

(1)  Is  representative  of  a  community 
or  a  significant  segment  of  a  community; 
and 


(2)  Provides  educational  or  related 
services  to  individuals  in  the 
community. 

(Authority:  20  U.S.C  2891(3}) 

•  *         •         *         * 

"Institution  of  higher  education"  has 
the  same  meaning  as  in  section  1201(a) 
of  the  Higher  Education  Act  of  1965,  as 
implemented  in  34  CFR  600.4(a). 

(Authority:  20  U.S.C.  2891(10)) 

•  *         •         *         • 

5.  Section  280.10  is  amended  by 
removing  the  reference  "280.2(b)"  in 
paragraph  (c)  and  adding,  in  its  place, 
"280.2(a)".  and  by  revising  paragraph  (b) 
to  read  as  follows: 

§280.10    Wtat  types  Of  protects  doe*  the 
Secretary  assistT 

•  •        •        •        * 

(b)  For  the  purposes  of  this  part,  an 
approved  desegregation  plan  is  a 
desegregation  plan  described  in  §  280.2 

(a)  or  (b). 

«        •        *        *        • 

6.  Section  280.20  is  amended  by 
revising  paragraphs  (b)(1),  (b)(3),  {b)(4) 
and  (b)(5),  and  adding  new  paragraphs 
(b)(e)  and  (g)  to  read  as  follows: 

§280.20    How  does  one  apply  for  a  grant? 

•  •  •  •  • 

(b)  *  *  * 

(1)  Will  use  funds  made  available 
under  this  part  for  the  purposes 
specified  in  section  3003  of  the  Act; 
«        •        *        •        * 

(3)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
origin,  sex,  or  handicap  in  the  hiring, 
promotion,  or  assignment  of  employees 
of  the  agency  or  other  personnel  for 
whom  the  agency  has  any 
administrative  responsibility; 

(4)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
origin,  sex,  or  handicap  in  the 
mandatory  assignment  of  students  to 
schools  or  to  courses  of  instruction 
within  schools  of  the  agency  except  to 
carry  out  the  approved  desegregation 
plan; 

(5)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
origin,  sex,  or  handicap  in  designing  or 
operating  extracurricular  activities  for 
students;  and 

(6)  Will  carry  out  a  high  quality 
education  program  that  will  encourage 
greater  parental  decisionmaking  and 
involvement. 

•        •         «        *        • 

(g)  In  addition  to  including  the 
assurances  required  by  this  section,  an 
LEA  shall  describe  in  its  application — 
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(1)  How  assistance  made  available 
under  this  part  will  be  used  to  promote 
desegregation;  and 

(2)  The  manner  in  which  the  LEA  will 
continue  the  magnet  schools  program 
after  assistance  under  this  program  is  no 
longer  available. 
***** 

7.  Section  280.31  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(2)(iii),  removing  the  period  at  the  end 
of  paragraph  (a)(2){iv)(D)  and  adding,  in 
its  place,  ";  and."  adding  paragraph 
(a)(2)(v),  revising  paragraphs  (b)(2)(iv) 
and  (c)(2)(iii)(B),  and  adding  paragraph 
(g)  and  revising  the  authority  citation  for 
the  section  to  read  as  follows: 

§  280.31    What  selection  criteria  does  ttie 

Secretary  use? 

•         •         *         *         * 

(a)  *  *  * 
(2)  •  *  • 

(v)  How  assistance  made  available 
under  this  program  will  be  used  to 
promote  desegregation. 

(b)  *  *  • 
(2)  *  *  * 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  religion,  color,  national 
origin,  sex,  age,  or  handicap. 

(c)  *  *  * 
(2)  *  *  * 
(iii)  *  *  * 

(B)  Carry  out  a  high  quality  education 
program  that  will  encourage  greater 
parental  decisionmaking  and 
involvement. 
***** 

(g)  Commitment  and  capacity.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
how  the  applicant  will  continue  the 


magnet  schools  program  after  assistance 
under  this  part  is  no  longer  available. 

(2)  The  Secretary  looks  for 
information  that  shows  the  applicants — 

(i)  Commitment  to  the  magnet  schools 
program;  and 

(ii)  Plan  for  gradual  assumption  of 
program  costs. 
***** 

(Authority:  20  U.S.C.  32021-3032) 

8.  Section  280.32  is  amended  by 
removing  "(b)  through  (e)"  from 
paragraph  (a)  and  adding,  in  its  place, 
"(b)  through  (f)",  removing  paragraphs 
(d)(1).  (d)(2),  and  (d)(3)  and  the 
designation  "(4)"  preceding  paragraph 
(d)(4),  and  by  adding  a  new  paragraph 
(f)  to  read  as  follows: 

§  280.32    How  Is  special  consideration 
given  to  applicants? 

***** 

(f)  Collaborative  efforts.  (5  points) 
The  Secretary  determines  the  degree 
to  which  the  program  or  project  for 
which  assistance  is  sought  involves  the 
collaborative  efforts  of  institutions  of 
higher  education,  community-based 
organizations,  the  appropriate  State 
educational  agency,  or  any  other  private 
organization. 


§  280.34    [Redesignated  from  §  280.33] 

9.  Section  280.33  is  redesignated  as 
§  280.34. 

10.  A  new  §  280.33  is  added  to  read  as 
follows: 

§  280.33    How  does  the  Secretary  select 
applications  for  new  grants  with  funds 
appropriated  in  excess  of  $75  million? 

(a)  In  selecting  among  applicants  for 
funds  appropriated  for  this  program  in 
excess  of  $75  million,  the  Secretary  first 
identifies  those  remaining  applicants 
that  did  not  receive  funds  under  this 


program  in  the  last  fiscal  year  of  the 
previous  funding  cycle. 

(b)  The  Secretary  then  awards  ten 
additional  points  to  each  appHcant 
identified  under  paragraph  (a)  of  this 
section. 

(Authority:  20  U.S.C.  3021(b)(2)) 

§280.40    [Amended] 

11.  Section  280.40(a)  is  amended  by 
removing  the  words  "expansion  and" 
and  adding,  in  their  place,  "expansion, 
continuation,  or". 

12.  Section  280.42  is  added  to  read  as 
follows: 

§  280.42    What  is  the  limitation  on  the 
amount  of  a  grant  an  LEA  may  carry  over 
into  the  next  fiscal  year? 

(a)  An  LEA  may  not1;arry  more  than 
15  percent  of  its  grant  award  into  a 
subsequent  fiscal  year. 

(b)  The  Secretary  does  not  apply  the 
limitation  in  paragraph  (a)  of  this 
section  in  any  fiscal  year  where  awards 
under  the  Magnet  Schools  Assistance 
Program  are  not  made  in  a  timely 
manner. 

(Authority:  20  U.S.C.  3031(a)(2)) 

13.  Section  280.50  is  revised  to  read  as 
follows: 

§  280.50    May  a  State  reduce  the  amount  of 
aid  it  gives  an  LEA? 

No  State  may  reduce  the  amount  of 
State  aid  with  respect  to  the  provision  of 
free  public  education  or  the  amount  of 
assistance  received  under  Chapter  2  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  in 
any  school  district  of  any  local 
education  agency  within  the  State 
because  of  assistance  made  available  to 
that  agency  under  this  part. 

(Authority:  20  U.S.C.  3030(c)) 

[FR  Doc.  88-25916  Filed  11-10-B8;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  50 

Notification,  Investigation,  Report  and 
Records  of  Accidents,  Injuries, 
Illnesses,  Employment,  and  Coal 
Production  in  Mines 

agency:  Mine  Safety  and  Health 

Administration,  Labor . 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUINMARy:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  in  the 
process  of  reviewing  the  regulations  in 
30  CFR  Part  50  which  set  forth  the 
requirements  for  mine  operators  to 
investigate  mine  accidents  and  injuries; 
report  mine  accidents,  injuries,  illnesses, 
employment,  and  coal  production;  and 
maintain  copies  of  these  reports.  The 
Agency  plans  to  review  all  aspects  of 
the  existing  regulations  and  related 
interpretations.  Comments  and 
information  pertaining  to  any  aspect  of 
the  regulations  are  invited.  This  notice 
also  outlines  specific  issues  on  which 
MSHA  is  seeking  comment  and 
information  from  the  mining  conununity 
concerning  the  need  for  changes  to  Part 
50  and  the  impact  of  these  changes  on 
the  mining  community. 
date:  All  comments  and  information 
should  be  submitted  by  January  13, 1989. 
ADDRESS:  Comments  should  be  sent  to 
Patricia  W.  Silvey,  Director.  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations,  and  Variances, 
(703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  Part  50 
sets  forth  investigation,  recordkeeping, 
and  reporting  requirements.  Mine 
operators  are  required  to  investigate 
each  accident  and  occupational  injury; 
report  each  accident,  occupational 
injury  or  occupational  illness  to  MSHA; 
and,  maintain  records  of  each  accklent 
and  investigation  report.  The  mine 
operators  must  also  submit  employment 
and  coal  production  data.  This 
information  is  used  by  MSHA  and  the 
mining  community  to  identify  safety  and 
health  problems  and  injury  trends. 
MSHA  also  uses  this  information  to 
determine  national  fatality  and  injury 
incidence  rates  of  the  mining  industry. 

The  American  Mining  Congress 
(AMC)  and  the  Bituminous  Coal 
Operators'  Association  (BCOA)  jointly 
have  petitioned  MSHA  to  institute  a 
rulemaking  proceeding  to  revise  Part  50 


and  conform  the  reporting  and 
recordkeeping  system  of  MSHA  with 
that  of  the  Occupational  Safety  and 
Health  Administration  (OSHA). 

MSHA  is  closely  monitoring  a  study 
of  the  BLS/OSHA  injury  and  illness 
recordkeeping  reporting  system.  MSHA 
intends  to  work  closely  with  these  two 
Agencies  to  assure  that  injury  and 
illness  recordkeeping  and  reporting 
reflect  a  coordinated  Departmental 
approach. 

On  December  11, 1986,  MSHA 
distributed  Program  Circular  No.  7014: 
Report  on  30  CFR  Part  50  (Notification 
Investigation.  Reports  and  Records  of 
Accidents,  Injuries.  Illnesses. 
Employment  and  Coal  Production  in 
Mines),  also  referred  to  as  the  "Part  50 
Yellow  Jacket".  The  1986  Yellow  Jacket 
was  an  update  of  two  eariler  reports 
issued  in  1978  and  1980  explaining  the 
reporting  requirements  and  addressing 
frequently  asked  questions  about  Part 
50.  On  March  14. 1988.  MSHA  requested 
comments  on  the  Yellow  Jacket  on  such 
matters  as  definitions  and  explanatory 
material.  The  information  provided  by 
the  commenters  will  be  considered  in 
preparing  any  proposal  that  may  result 
from  this  ANPRM. 

Specific  Issues  Identified  for  Comment 

In  this  advance  notice  of  proposed 
rulemaking.  MSHA  is  seeking  comments 
and  information  on  a  number  of  issues. 
Commenters  should  provide  detailed 
reasons  to  support  their  respective 
positions  based  upon  particular 
experience  and  circumstances.  MSHA 
requests  comments  on  all  relevant 
aspects  of  the  provisions  of  Part  50  and 
on  the  following  issues  in  particulan 

General 

— Under  what  conditions  and  in  what 
manner  should  Part  50  apply  to 
independent  contractors  working  on 
mine  property? 

— Should  MSHA  consider  collecting 
any  additional  data  to  address  mine 
safety  and  health  concerns?  If  sc.  what 
data  should  MSHA  consider  and  why? 

— Are  all  data  currently  being 
submitted  to  MSHA  being  used  as  a  part 
of  your  safety  and  health  program?  If 
not,  what  data  are  not  being  used  and 
why? 

— Are  these  current  MSHA  published 
statistics  which  have  little  use  for  your 
safety  and  health  program,  e.g.  injury 
severity  which  is  based  on  scheduled 
time  changes,  etc.?  If  so,  what  are  they 
and  give  your  reasons? 

Definitions 

Several  terms  used  in  Part  50  have 
been  defined  in  this  section  to  clarify 
the  operators  compliance  responsibility. 


The  definitions  include  such  terms  as 
"accident",  "occupational  injury",  and 
"occupational  illness." 

— How  and  why  should  any  of  the 
definitions  be  revised? 

— What  should  "medical  treatment ' 
include? 

— What  should  "first  aid"  constitute 
as  distinguished  from  "medical 
treatment"? 

— Should  a  time  limit  be  added  to  the 
criteria  for  distinguishing  between  first 
aid  and  medical  treatment  injuries.  If  so. 
give  specifics. 

Investigations 

— How  could  operator  investigation 
requirements  be  improved  and  reduce 
the  burden  on  the  industry? 

— What  specific  guidance,  if  any, 
should  be  provided  on  the  format  and 
content  of  operator  investigation 
reports? 

Reporting 

— Are  there  ways  that  accident, 
injury,  and  illness  data  could  be  more 
effectively  and  efficiently  gathered?  If 
so,  what  alternatives  should  be 
considered  for  reporting  and  collecting 
this  information? 

— Should  operators  be  required  to 
report  an  occupational  illness  they  are 
made  aware  of  when  the  affected  person 
is  no  longer  employed  at  the  mine?  If  so, 
under  what  circumstances?  Give 
detailed  rationale. 

— Under  what  situations  should  an 
injury  be  considered  a  recurrence  of  a 
previous  injury  and  not  be  reported  as 
an  injury? 

— Should  there  be  limits  on  the 
reporting  of  occupationally-related 
illnesses,  e.g.  "minor"  or  "first  aid" 
illnesses  would  not  be  reportable?  If  so, 
how  should  the  criteria  be  written? 

— Would  a  list  of  recognizable 
illnesses  and  their  relation  to  specific 
workplace  exposure  be  helpful  to 
operators  in  determining  what  illnesses 
are  reportable?  If  so,  give  examples  of 
such  a  list. 

Form  7000-1  Criteria 

Mine  operators  are  required  to  submit 
to  the  Agency  an  MSHA  Form  7000-1  for 
each  accident,  occupational  injury,  and 
occupational  illness  that  occurs  on  mine 
property.  Sections  50.20-1  through  50.20- 
7  set  forth  the  instructions  and  criteria 
for  completion  and  distribution  of  this 
form. 

— What  specific  revisions  to  the  form, 
terminology,  and  instructions  should 
MSHA  consider? 

— Which  criteria  for  processing  and 
completing  Form  7000-1  should  be 
improved  or  clarified? 


Verification 

—What  are  the  best  means  for  MSHA 
to  effectively  verify  compliance  with 
Part  50  requirements? 

—What  types  of  records  or 
information  sources  should  MSHA 
check  to  verify  compliance? 

List  of  Subjects  in  30  CFR  Part  50 

Reporting  and  recordkeeping 
requirements.  Mine  safety  and  health. 

Date:  November  8.  1988. 
David  C  O'Neal, 

Depfty  Assistant  Secretary  for  Mine  SafetX' 
and  Health. 
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UST  OF  PUBUC  LAWS 

Last  List  November  9,  1988 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  rx>t 
published  in  the  Federal 
Regtotar  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  tfie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJL  3614/Pub.  L  100-605 
To  authorize  a  study  of  the 
Hanford  Reach  of  the 
Columbia  River,  and  for  other 
purposes.  (Nov.  4,  1988;  102 
StaL  3043;  2  pages)    Price: 
$1.00 

S.  18S1/Pub.  L.  100-606 

GerKX»de  Convention 
Implementation  Act  of  1987 
(the  Proxmire  Act).  (Nov.  4, 
1988;  102  Stat  3045;  3 
pages)    Price:  $1.00 

S.  2889/Pub.  L  100-607 

Health  Omnibus  Programs 
Extension  of  1988  (Nov  4, 
1988;  102  StaL  3048;  126 
pages)    Price:  $3.50 

Hit  1473/PiJb.  L  100-608 

To  designate  the  txjilding 
wtiich  will  house  the  United 
States  District  Court  for  the 
Eastern  District  of  Texas  in 
Lufkin,  Texas,  as  the  "Ward 
R.  Burke  United  States 
Courthouse."  (Nov.  5.  1988; 
102  Stat.  3174;  1  page) 
Price:  $1.00 


H.R.  2756/Pub.  L  100-609 

Granting  the  consent  and 
approval  of  Congress  to  the 
addition  of  the  State  of  Ohio 
as  a  party  to  ttie  Middle 
Atlantic  Interstate  Forest  Fire 
Protection  Compact  (Nov.  5. 
1988;  102  Stat  3175;  1  page) 
Price:  $1.00 

H.R.  4517/Pub.  L  100-610 

Outer  Continental  Shelf 
Operatiorw  Indemnification 
Clarification  Act  of  1988.  (Nov. 
5,  1988;  102  Stat  3176;  3 
pages)    Price:  $1.00 

H.R.  4574/Pub.  L  100-611 

To  amend  title  5.  United 
States  Code,  with  respect  to 
certain  programs  under  which 
awards  may  be  made  to 
Federal  ernpioyees  for 
superior  accomplishments  or 
cost  savings  disclosures,  and 
for  ottier  purposes.  (Nov.  5, 
1988;  102  Stat  3179;  1  page) 
Price:  $1.00 

H.R.  S104/Pub.  L  100-612 
Federal  Property  Maruigement 
Improvement  Act  of  1988. 
(Nov.  5,  1988;  102  Stat  3180; 
3  pages)    Price:  $1.00 
H.R.  5552/Piib.  L  100-613 
To  provide  that  the  Consumer 
Product  Safety  Commission 
amend  its  regulations 
regarding  lawn  darts.  (Nov.  5, 
1988;  102  Stst  3183;  1  page) 
Price:  $1.00 

HJ.  Res.  438/Pijb.  I_  100- 
614 

Designating  Novemt>er  4. 
1988,  as  "National  Teacher 
Appreciation  Day."  (Nov.  5, 
1988;  102  Stat  3184;  1  page) 
Price:  $1.00 

S.  1382/Piib.  L.  100-615 
Federal  Energy  Management 
Improvement  Act  of  1988. 
(Nov.  5.  1988;  102  Stat  3185; 
7  pages)    Price:  $1.00 
S.  1991/Pub.  L.  100-616 
Uranium  Mill  Tailings  Remedial 
Action  Amendments  Act  of 
1988.  (Nov.  5,  1988;  102  Stat 
3192;  2  pages)    Price:  $1.00 
S.  2201/Pub.  L  100-617 
To  extend  for  an  additional  8- 
year  period  certain  provisions 
of  title  17.  United  States 
Code,  relating  to  the  rental  of 
sound  recordings,  and  for 
other  purposes.  (Nov.  5,  1988; 
102  Stat  3194;  1  page) 
Price:  $1.00 

8.  2361/Pub.  L.  100-616 
Video  Privacy  Protection  Act  . 
of  1988  (f^ov.  5,  1985;  102 
Stat  3195;  3  pages)    Price: 
$1.00 

S.  2865/Pub.  L.  100-619 
To  amend  the  Hunger 
Prevention  Act  of  1988  to 


ma)(e  a  technical  correction. 
(Nov.  5.  1968;  102  Stat  3198; 
1  page)    Price:  $1.00 

SJ.  Ree.  261 /Pub.  L  100- 
620 

Designating  the  month  of 

November  1988  as  "National 

Alztwimer's  Disease  Month." 

(Nov.  5.  1988;  102  Stat  3199; 

1  page)    Price:  $1.00 

SJ.  Res.  272/Pub.  L  100- 

621 

To  designate  t^ovember,  1968, 

as  "National  Diabetes  lUonth." 

(Nov.  5,  1988;  102  Stat  3200; 

1  page)    Price:  $1.00 

&J.  Res.  306/Piib.  I-  100- 
622 

Designating  the  day  of  August 
7.  1989.  as  "National 
Lighthouse  Day."  (Nov.  5. 
1968;  102  Stat  3201;  1  page) 
Price:  $1.00 

SJ.  Res.  319/Pub.  I-  100- 
623 

To  designate  the  period 
commencing  November  6. 
1968,  and  ending  November 
12,  1968.  as  "National 
Disabled  Americans  Week." 
(Nov.  5,  1988;  102  Stat  3202; 

2  pages)    Price:  $1.00 

SJ.  Rae.  37S/Piib.  L.  100- 
624 

Designating  the  week  o( 
October  2  ttirough  8,  1988.  as 
"National  Wikt  and  Scenic 
Rivers  Act  Week."  (Nov.  5. 
1988;  102  Stat  3204;  1  page) 
Price:  $1.00 

KR.  3146/Pub.  I-  100-62S 
Charity  Games  Advertising 
Clarification  Act  of  1988.  (Nov. 
7.  1988;  102  Stat  3205;  2 
pages)    Price:  $1.00 

HJL  4116/Pub.  L.  100-626 

Put)fic  Telecommunicaliorts 
Act  of  1988.  (Nov.  7.  1968; 
102  Stat  3207;  6  pages) 
Price:  $1.00 

HJt.  4210/Pub.  L.  100-627 
To  auttxHize  appropriations  to 
carry  out  titles  II  and  III  of  the 
Marine  Protectkxi.  Research, 
and  Sanctuaries  Act  of  1972, 
to  establish  the  Natioruil 
Oceans  Polk:y  Commission, 
and  for  otf>er  purposes.  (Nov. 
7,  1988;  102  Stat  3213;  11 
pages)    Price:  $1.00 
KR.  4352/Piib.  L  100-628 
Stewart  B.  McKinney 
Homeless  Assistarx^ 
Amendments  Act  of  1988. 
(I^ov.  7.  1988;  102  Stat  3224; 
62  pages)    Price:  $1.75 
H.R.  4919/Pub.  L.  100-629 
To  approve  the  governing 
international  fishery  agreement 
t>etween  the  United  States 
and  the  Union  of  Soviet 
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Socialist  Republics,  and  for 
other  purposes.  (Nov.  7,  1988; 
102  StaL  3286;  3  pages) 
Price:  $1.00 

H.R.  5334/Pub.  L  100-630 

Handicapped  Programs 
Technical  Amendments  Act  of 
1988.  (Nov.  7,  1988;  102  Stat. 
3289;  29  pages)    Price:  $1.00 

HJ.  Res.  573/Pub.  L.  100- 
631 

To  designate  the  week 
t}eginning  November  13,  1988. 
as  "National  Craniofacial 
Awareness  Week."  (Nov.  7, 
1988;  102  Stat.  3318;  1  page) 
Price:  $1.00 

HJ.  Res.  654/Pub.  L.  100- 
632 

Designating  November  4 
through  10,  1988,  as  the 
"Week  of  Remernbrance  of 
Kristallnacht."  (Nov.  7.  1988; 
102  Stat.  3319;  1  page) 
Price:  $1.00 

S.  S50/Pub.  L.  100-633 

To  amend  ttie  Wild  and 
Scenk:  Rivers  Act  to 
designate  a  segment  of  the 
Rk}  Chama  River  in  New 
Mexkx)  as  a  component  of 
the  National  Wild  and  Scenic 
Rivers  System.  (Nov.  7,  1988; 
102  Stat.  3320;  2  pages) 
Price:  $1.00 

SJ.  Res.  301/Pub.  L.  100- 
634 

Designating  January  20,  1989, 
as  "National  Skiing  Day." 
(Nov.  7,  1988;  102  Stat.  3322; 
1  page)    Price:  $1.00 

SJ.  R«s.  342/Pub.  L.  100- 
635 

To  designate  the  week  of 
November  28  through 
December  5,  1988.  as 
"Natk)nal  Book  Week."  (Nov. 
7,  1988;  102  Stat  3323;  1 
page)    Price:  $1.00 
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CFR  CHECKUST 


This  checkUst,  prepared  by  the  Offk^e  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whk:h  is  now  available  for  sale  at  the  Government  Printing 
Offk:e.l15New  units  issued  during  the  week  are  announced  on  the 
back  cover  of  the  daily  Fsdsral  Registsr  as  they  t>ecome  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whteh  is  revised  nranthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

Title  Pric*       Revision  Data 

1, 2  (2  Reserved)  $10.00  Jon.  1,  1988 

3(1987CompikitionandPons  lOOondlOl)  11.00        ■  Jon.  1,  1988 

4  14.00  Jon.  1,  1988 

5  Parts: 

1-499 14.00  Jon.  1,  1988 

700-1199 15.00  Jon.  1,  1988 

1200-Cnd,  6  (6  Reserved) 11.00  Jon.  1,  1988 

7Parts: 

0-26 15.00  Jon.  1,  1988 

27-45 11.00  Jon.  1,  1988 

46-51 16.00  Jon.  1,  1988 

52 23.00  ion.  1.  1988 

53-209 18.00  Jon.  1,  1988 

210-299 22.00  Jon.  1,  1988 

300-399 11.00  Jon.  1,  1988 

400-699 17.00  Jon.  1,  1988 

700-899 22.00  Jon.  1,  1988 

900-999 26.00  Jon.  1,  1988 

1000-1059 15.00  Jon.  1,  1988 

1060-1119 12.00  Jon.  1,  1988 

1120-1199 11.00  Jon.  1,  1988 

1200-1499 17.00  Jon.  1,  1988 

1500-1899 9.50  Jon.  1,  1988 

1900-1939 11.00  Jon.  1,  1988 

1940-1949 21.00  Jon.  1,  1988 

1950-1999 18.00  Jon.  1,  1988 

2000-End 6.50  Jon.  1,  1988 

8  11.00  Jon.  1,  1988 

9  Parts: 

1-199 19.00  Jon.  1,  1988 

200-lnd 17.00  Jon.  1,  1988 

10  Parts: 

0-50 18.00  Jon.  1,  1988 

51-199 14.00  Jon.  1,  1988 

200-399 _ 13.00  *  Jon.  1,  1987 

400-499 13.00  Jon.  1,  1988 

500-&id 24.00  Jon.  1,  1988 

11  10.00  July  1,  1988 

12  Parts: 

1-199 11.00  Jon.  1,  1988 

200-219 10.00  Jon.  1,  1988 

220-299 14.00  Jon.  1,  1988 

300-499 13.00  Jon.  1,  1988 

500-599 18.00  Jon.  1,  1988 

600-£nd 12.00  Jon.  1,  1988 

13  20.00  Jon.  1.  1988 

14  Parts: 

1-59 21.00  Jon.  1,  1988 

60-139 19.00  Jon.  1,  1988 

140-199 9.50  Jon.  1,  1988 


THIe 

200-1199 20.00 

1200-End 12.00 

15  Parts: 

0-299 10.00 

300-399 20.00 

400-tnd 14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-End - 19.00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240-tnd 21.00 

18  Parts: 

1-149 15.00 

150-279 12.00 

280-399 13  00 

400-End 9.00 

19  Parts: 

1-199 27.00 

20O-End 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-6id 25.00 

21  Parts: 

1-99 12.00 

100-169 14:00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

500-599 - 20.00 

600-799 - 7  50 

800-1299 16.00 

1300-End 6.00 

22  Parts: 

1-299 20.00 

300-tfld 13.00 

23  16.00 

24  Parts: 

0-199 15  00 

200-499 26.00 

500-699 9.50 

700-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

a  1.0-1-1.60 13.00 

§S  1.61-1.169 23.00 

!S  1.170-1.300 17.00 

§51.301-1.400 KM 

SS  1.401-1.500 24.00 

§§1.501-1.640 15.00 

§  §  1 .641-1 .850 - 17.00 

§§1.851-1.1000 28.00 

§§  1.1001-1.1400 16.00 

§  §  1 .  1401-fad 21 .00 

2-29 19.00 

30-39!!.!.!.! KOO 

40-49 1300 

50-299 - 15.00 

300-499 15.00 

500-599 •<» 

600-tnd 6.00 

27  Parts: 

1-199 23.00 

200-&KI 1300 

28  25.00 


Revision  Dsto 

Jon.  1.  1988 
Jon.  1,  1988 

Jon.  1,  1988 
Jon.  1,  1988 
Jon.  1.  1988 

Jon.  1,  1988 
Jon.  1,  1988 
Jon.  1,  1988 

Apr.  1.  1988 
Apr.  1.  1988 
Apr  1.  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 


Apr.  1, 
Apr.  1. 


1988 
1988 


Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 

Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
A|r.  1.  1988 
Apr.  1.  1988 


Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.l, 
Apr.  1, 
Apr.l. 
Apr.l, 
Apr.l, 
Apr.l. 
»Apr.  1. 
Apr.l. 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1980 
1988 


Apr.  1,  1988 

Apr.  1,  1988* 

July  1,  1988 
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TW* 

29  Parts: 

0-99 17.00 

100-499 6.50 

500-899 24.00 

900-1899 11.00 

*1900-1910 J9.00 

191 1-1925 8.50 

1926 10.00 

1927-Cnd 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-ind 18.00 

31  Parts: 

0-199 12.00 

200-End 16.00 

32  Parts: 

1-39,  Vd.  1 15.00 

1-39,  Vol.  1 19.00 

1-39,  Vol.  ■ 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 „.  13.00 

700-799 15.00 

800-6id 16.00 

33  Parts: 

1-199 27.00 

200-{nd 19.00 

34  Parts: 

1-299 20.00 

300-399 1 1 .00 

400-End 23.00 

35  9.50 

36  Parts: 

1-199 12.00 

200-{nd 20.00 

37  13.00 

38  Parts: 

0-17 21.00 

18-W 19.00 

39  13.00 

40  Parts: 

1-51 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 23  00 

150-189 18  00 

190-399 29.00 

400-424 22  00 

425-699 21.00 

700-End 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1.  1-1 1  to  Appemfix.  2  (2  Resorvwl) 13.00 

3-6 14.00 

7 6.00 

• 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  B,  Ports  6-19 13.00 

18,  Vol.  IH,  Ports  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 12  00 

201-fad „ 8  50 


Revision  Date 

Julyl 

,  1988 

July  1 

,  1988 

Julyl 

,  1987 

Julyl 

,  1988 

Julyl 

,1988 

Julyl 

,1988 

Julyl 

1987 

Julyl 

1987 

Julyl 

1988 

Julyl 

1987 

Julyl 

1988 

Julyl 

1987 

Julyl 

1987 

*July  1 

1984 

«July  1 

1984 

«July  1 

1984 

Julyl 

1987 

Julyl 

1987 

July  1 

1987 

"July  1 

1986 

Julyl 

1988 

July  1 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

July  1 

1987 

Julyl 

1987 

July  1 

1988 

Julyl 

1988 

Julyl 

1988 

Julyl 

1988 

Julyl 

1987 

Julyl 

1988 

Julyl 

1988 

Julyl 

1987 

July  1 

1987 

Julyl 

1987 

Julyl 

1988 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

Julyl 

1987 

July  1 

1987 

•July  1 

1984 

•Julyl 

1984 

•July  1 

1984 

•Julyl 

1984 

•July  1 

1984 

•July  1 

1984 

•Julyl 

1984 

•Julyl 

1984 

•July  1 

1984 

•July  1 

1984 

•Julyl 

1984 

Julyl 

1988 

Julyl 

1987 

July  1 

1988 

Julyl 

1987 

Pric*       Revision  Dat* 


TKI* 

42  Parts: 

1-60 15.00  Oct.  1 

61-399 5.50  Oct.  1 

400-429 21.00  Oct.  1 

430-6id 14.00  Oct.  1 

43  Parts: 

1-999 15.00  Oct.  1 

1000-3999 24.00  Oct.  1 

4000-End 11.00  Od.  1 

44  18.00  Od.  1 

45  Parts: 

1-199 14.00  Oct.  1 

200-499 9.00  Od.  1 

500-1199 18.00  Od.  1 

1200-£nd 14.00  Od.  1 

46  Parts: 

1-40 „ 13.00  Od.  1 

41-69 13.00  Od.  1 

70-89 7.00  Od.  1 

90-139 12.00  Od.  1 

140-155 12.00  Od.  1 

156-165 14.00  Od.  1 

166-199 13.00  Od.  1 

200-499 19.00  Od.  1 

500-End 10.00  Od.  1 

47  Parts: 

0-19 17.00  Od.  1 

20-39 21.00  Od.  1 

40-69 10.00  Od.  1 

70-79 17.00  Od.  1 

80-6k1 20.00  Od.  1 

48  Chapters: 

1  (Ports  1-51) 26.00  Od.  1 

1  (Parts  52-99) 16.00  Od.  1 

2  (Ports  201-251) 17.00  Od.  1 

2  (Ports  252-299) 15.00  Od.  1 

3-6 17.00  Od.  1 

7-14 24.00  Od.  1 

15-End 23.00  Od.  1 

49  Parts: 

1-99 10.00  Od.  1 

100-177 25.00  Od.  1 

178-199 19.00  Od.  1 

200-399 17.00  Od.  1 

400-999 22.00  Od.  1 

1000-1199 „ 17.00  Od.  1 

1200-tnd 18.00  Od.  1 

50  Parts: 

1-199 16.00  Od.  1 

200-599 12.00  Od.  1 

600-End 14.00  Od.  1 

OR  Index  and  rndwQS  Aids 28.00  Jon.  1,  1988 

Complete  1988  CFR  set 595.00  1988 

Mkrofidw  era  Editioni 

Complete  set  (one-time  mailing) 125.00  1984 

Complete  set  (one-time  mailins) 1 15.00  1985 

Subscription  (mailed  os  issued) 185.00  1987 

Subscription  (mailed  as  issued) 185.00  1988 

bKSviduol  copies 3.75  1988 

'  Bacouj*  Titl*  3  is  on  onnud  compjlatian.  this  votum*  and  oR  previous  volumes  linuid  b* 
rttoinad  at  o  ponnononl  n^ma  source. 

'  No  anen<tnenli  to  lliii  volune  were  promulgated  during  ttw  period  Jon.  1,  1987  M>  Dec. 
31.  1987.  The  OR  volume  issued  January  1.  1987,  thouM  be  retained. 

No  ORiwidnicntt  iQrfNs  vownw  wen  pninwgB09o  dunnQ  Itw  pcnod  Apr.  1,  it80  9o  March 
31,  1988.  Dw  CH)  volume  issued  a  g(  Apr.  1.  1980,  dnuld  be  retained. 

<  The  July  1.  198S  edMoa  of  32  CHI  Parts  1-189  cmMms  a  eole  only  for  Paris  1-39 

indutive.  For  )••  ful  text  of  llie  Ocfeme  Acquisition  Regulalions  in  Pirts  1-39,  consult  the 
three  CFR  volunwt  issued  es  el  Jutr  1.  1984,  containing  those  ports. 

'  No  omendments  to  (his  vokme  were  promulgalad  during  the  period  July  1,  1986  to  June 
30,  1988  The  CFR  volume  issued  as  of  July  1,  1986,  should  be  retained. 

•The  July  1.  198S  edWoa  ef  41  CFR  Chapters  1-100  coetoins  o  note  only  for  Chapters  1  to 

49  Indusiwe.  For  the  M  text  of  procuremenl  regulolioRS  ki  dieters  1  to  49,  consult  the  ettven 
CFR  volumes  issved  as  of  July  1,  1984  contoining  those  chapters. 
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1987 
1987 
1987 
1987 
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1987 
1987 
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1987 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(net  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administraticn,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Comn.ittee  of  the 
Federal  Register  (1  CKR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S,  Government  Piinting  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  pubhc  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamatio.".s  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documenis  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
ibsuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form:  $195  per  year  in  microfiche 
form:  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402.  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard, 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 
Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


202-783-3238 
275-3328 
275-3054 


783-32.38 
275-3328 
275-3050 


523-5240 
275-332B 
523-5240 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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Agricultural  Marketing  Servic* 

PRO<>OSEO  RULES 

Dried  beans  or  peas  (frozen  hydrated);  grade  standards. 
45908 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Farmers  Home  Administration:  Food 
Safety  and  Inspection  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees: 
December,  45983 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Wholesale;  annual,  45952 

Centers  for  Disease  Control 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Injury'  Prevention  and  Control  Advisory  CommitfRe.  45983 

Commerce  Department 

See  also  Census  Bureau;  Export  Administration  Bureau; 
National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
.  45952 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1989: 
Establishment.  46018 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh;  correction.  45953 
Taiwan;  correction,  45953 

Commodity  Credit  Corporation 

RULfS 

Loan  and  purchase  programs: 
Milk  price  support  program.  45887 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46013 
Settlement  agreements: 
Cyrena,  Inc..  45953 


Customs  Service 

RUl£S 
Customs  bonds: 

Customs  bond  structure,  45901 
PROPOSED  RUl£S 

Customs  bonds: 
Bond  structure;  instruments  of  international  traffic  bond 
condition;  liquidated  damage  provision,  etc..  45917 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mike's  Pharmacy.  45993 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Metro  Gaz  Marketing,  Inc..  45958 
Michigan  Consolidated  Gas  Co..  45959 
Transco  Energy  Marketing  Co.,  45960 

Education  Department 

PROPOSED  RUL£S 

Elementary  and  secondary  education: 

Christa  McAuliffe  fellowship  program.  46072 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Busmess  and  international  education  program:  field 

readers.  46076 
Fiilbright-Hays  doctoral  dissertation  research  abroad, 
faculty  research  abroad,  and  group  projects  abroad 
programs;  field  readers.  46077 
International  research  and  studies  program;  field  readers, 

46076 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Funding  priorities.  46062 
National  resource  centers  and  foreign  language  and  area 

studies  fellowships  programs;  field  readers.  46076 
Postsecondary  education  improvement  fund — 

Targeted  competition.  45955 
Undergraduate  international  studies  and  foreign  language 
program:  field  readers,  46077 
Meetings: 
Education  Statistics  Advisory  Council.  45956 

Employment  and  Training  Administration 

NOTICES 

Meetings: 

Job  Corps  Advisory  Committee.  45994 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Commission;  Hearings  and  Appeals 
Office,  Energy  Department;  Western  Area  Power 
Administration 
NOTICES 
Meetings: 

Innovative  clean  coal  technology  solicitation:  cost  sharing 
requirements,  etc.;  Western  projects  participation, 
45956 
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Environmental  Protection  Agency 

PROPOSED  RULES 

Hazardous  waste: 

Mining  waste  exclusion,  45948 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Metalaxyl,  45946 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Municipal  Water  Pollution  Control  Program  Management 
Advisory  Group,  45975 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Confidential  business  information  and  data  transfer  to 
contractors,  45975 
Premanufacture  notices  receipts,  45975 

Executive  Office  of  the  President 

See  Management  and  Budget  Office:  Presidential 
Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 

Finland;  exports  and  permissive  reexports  to  China  under 
General  License  G-GEU  and  GCG;  higher  level 
computers,  45899 
PROPOSED  RULES 

Foreign  policy-based  export~tontrols,  45911 
NOTICES 
Meetings: 
Military  Critical  Technologies  List  Implementation 
Technical  Advisory  Committee,  45952 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Debt  settlement — 
Community  and  business  programs;  correction.  45887 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Bell  Helicopter  Textron.  Inc.,  45892 
Boeing,  45892 

General  Electric  Co.,  45894 
Pratt  &  Whitney,  45895 
Pratt  &  Whitney  Canada.  45897 

PROPOSED  RULES 

Airworthiness  directives: 
California  Department  of  Forestry  et  al.,  45911 

NOTICES 

Airport  noise  compatibility  program: 
Ft.  Lauderdale  Executive  Airport,  FL.  46008 

Environmental  statements;  availability,  etc.: 
Worcester  Municipal  Airport,  Worcester,  MA,  46009 

Exemption  petitions:  summary  and  disposition,  46009 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  broadcasting: 

Skywave  propagation,  45948 
NOTICES 
Radio  services,  special: 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  45976 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Advertising  of  interest  on  deposits,  45976 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Report  by  natural  gas  pipeline  companies  on  service 
interruptions;  revision,  45899 

NOTICES 

Natural  gas  certificate  filings: 
CNG  Transmission  Corp.  et  al.,  45960 

Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp.,  45964 
Northern  Border  Pipeline  Co.,  45964 
South  Georgia  Natural  Gas  Co.,  45965 
Tennessee  Gas  Pipeline  Co.,  45965 
Transcontinental  Gas  Pipe  Line  Corp.,  45965 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.,  45965 
Williams  Natural  Gas  Co.,  45966 

Federal  Maritime  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

45977 
Agreements  filed,  etc.,  45977 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46013 
(2  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Bankers  Trust  New  York  Corp.,  45978,  45979 

(2  documents) 
Chase  Manhattan  Corp.,  45980 
Citicorp,  45981 

J.P.  Morgan  &  Co.  Inc.,  45981.  45982 
(2  documents) 

Federal  Trade  Commission 

PROPOSED  RULES 

Textile  Fiber  Products  Identification  Act: 

Generic  names;  establishment  requests,  45913 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  evaluation;  Treasury 
current  value  of  fund  rate,  46010 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45990 

Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 

Electromedical  devices;  classification,  46040 
NOTICES 
Animal  drugs,  feeds,  and  related  products; 

Sulfamethazine,  etc..  in  food-producing  animals.  46050 


Food  Safety  and  inspection  Service 

RUUS 

Meat  and  poultry  inspection: 
Livestock  thyroid  glands  and  laryngeal  muscle  tissue; 
disposition,  45888 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control:  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 

Home  health  agency  costs  per  visit;  schedule  of  limits; 
correction,  46015 
Meetings: 

International  Classification  of  Diseases,  Ninth  Revision, 
I       Clinical  Modification  Coordination  and  Maintenance 

Committee,  45984 
Uniform  Needs  Assessment  Instrument(s)  Development 
Advisory  Panel,  45984 
Privacy  Act;  systems  of  records.  45985 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  45966 
Decisions  and  orders,  45967 
Remedial  orders: 

Objections  filed.  45971 
Special  refund  procedures;  implementation,  45971 

Housing  and  Urban  Development  Department 

RULES 

Debarment  and  suspension  (nonprocurement).  45903 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Benefits  and  tontributions:  permitted  disparity.  45917 
Subsidies  by  foreign  governments  through  taxing  systems; 
foreign  t.ix  crcJits  denial,  45942 

Justice  Dt-D^rtment 

See  Di-ug  Enforcement  Administration:  Parole  Commission 

Labor  Departmei.t 

Stv  c!.-io  F.iiiplny.Tient  and  Training  Administration:  Mine 

Safety  and  Health  yXdrninistration 
NOTiCES 
Agency  information  collection  activities  under  OMB  review. 

45994 

Land  Management  Bureau 

NOTICES 

Meetings: 
Craig  District  Advisory  Council,  45990 

Management  and  Budget  Office 

NOTICES 

Commercial  activities  inventories  [Circular  A-76).  46004 


Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard  modifications; 

summary  of  affirmative  decisions.  45995 
Safety  standard  petitions; 
R&B  Mining  Co.,  45999 

(2  documents) 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Acid  Precipitation  Assessment  Program 

NOTICES 

Meetings.  46000 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Museum  services — 

Conservation  project  support  program.  46000 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Human  Fetal  Tissue  Transplantation  Research  Panel, 
45986 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Marine  mammals: 
Taking  incidental  to  commercial  fishing  operations.  45953 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations — 
Connecticut  et  al..  45991 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  46013 

Nuclear  Regulatory  Commission 

PULES 

Production  and  utilization  facilities;  domestic  licensing: 
Light-water  cooled  nuclear  power  plants;  leakage  rate 
fosting  for  containments,  alternative  methods,  45890 

NOTICES 

Environmental  statements;  availability,  etc.: 
Consumers  Power  Co..  46001 

Meetings;  Sunshine  Act,  46013 

Regulatory  guides;  issuance,  availability,  and  withdrawal, 
46002 

Applications,  hearings,  determinations,  etc.: 
Power  Authority  of  State  of  New  York.  46003 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Parole  policy  guidelines — 
Parole  hearing  requirements,  45903 
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PPOPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Parole  policy  guidelines — 

Property  destruction  by  rtrsnn  or  explosives.  45950 

Pension  Benefit  Guaranty  Corporation 

RJLES 

Multiemployer  and  single-employer  plans: 
Premium  pay.menfs;  interest  rates.  45904 
Multiemployer  plan.s: 

Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates.  45906 

Personnel  Management  Office 

RULES 

Abt.8nce  and  leave: 
Temporary  leave  transfer  program.  45886 

Pay  administration 

B;.ck  pay;  interest.  ■'r'-Rbj 

Presidential  Documents 

PROCLAMATIONS 

Spijcial  observuncf..^: 

China-Burma-India  Veterans  i\ppreciation  Day,  National 

(Proc.  5906),  45881 
Firefighters  Day,  Nation.il  (Proc.  5907).  45883 

Pubijc  Health  Service 

Sre  Alcohol,  Drua  Abuse,  and  Mental  Health 

Administration:  Centers  for  Disease  Control;  Food  and 
Drug  Administiation:  National  Institutes  of  Health 

Reciamatlon  Bureau 

NOriCES 

Really  actions;  sales,  leases,  etc.: 
Arizona;  correction.  46015 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  beannus.  c/cteniiiiiatiuns,  etc.: 

American  Skandia  Life  Assurance  Corp.  et  al..  46(X)7 
Participants  Trust  Co..  46008 

Social  Security  Administration 

NOTiCES 

OrH.iinizaiion.  functions,  and  authority  delegations.  45987 
Sjrface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Ernronmer.tal  stateir.fcnts;  availability,  etc.: 
Big  Sky  Area  B  mino.  MT,  45992 

Textile  Agreements  Implementation  Committee 

Sff  Committee  for  the  implf;m(;ntdtiun  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  a.'so  Customs  Service:  Fiscal  Service;  Internal  Revenue 

Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

46010 


United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities, 
46011 

Veterans  Administration 

RULES 

.AdjudiCiiiiim;  pensions,  compensation,  dependency,  etc.: 

Active  military  service.  45906 
PROPOSED  RULES 

Freedom  of  Information  Act;  implementation.  45944 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
4fi0n 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Pick-Sloan  Missouri  Basin  Program — 

Eastern  and  Western  Divisions;  correction.  46015 
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Presidential  Documents 


Proclamation  5906  of  November  10,  1988 

National  China-Bunna-India  Veterans  Appreciation  Day,   1988 


[FR  Doc.  88-26560 

Filed  11-14-88:  11:09  am] 

B.'ling  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  40  years  after  the  end  of  World  War  II.  America  is  a  Nation  proud. 
Strong,  and  at  peace.  We  should  be  ever  mindful,  however,  that  the  peace  and 
the  freedom  we  now  enjoy  have  been  won  through  the  sacrifices  of  those  who 
served  during  times  of  conflict. 

Many  courageous  Americans  fought  long  and  arduously  to  stop  the  Japanese 
advance  in  the  Far  East  during  World  War  II.  These  patriots  surely  deserve 
our  admiration  and  respect.  We  should  especially  recognize  the  heroism  and 
unwavering  purpose  of  those  who  took  part  in  the  battles  and  campaigns  of 
the  China-Burma-India  Theater  of  Operations,  scene  of  some  of  the  most 
intense  fighting  during  the  war.  Thousands  risked  their  lives  to  transport 
military  supplies  across  rugged  and  treacherous  terrain  after  the  fall  of  Burma 
and  the  loss  of  the  famous  Burma  supply  route  in  1942.  Many  others  flew  with 
the  U.S.  Air  Transport  Command  over  a  500-mile  route,  the  "Hump."  which 
stretched  over  the  Himalayas  from  India  to  Western  China.  When  the  first 
supplies  were  brought  into  China  over  the  "Stilwell  Road"  in  1945,  a  victory 
was  won  for  all  free  nations. 

It  is  most  fitting  that  on  Veterans  Day  weekend,  1988.  we  acknowledge  the 
special  contributions  made  by  these  fellow  citizens  in  our  coimtry's  cause. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  do  hereby  proclaim  November  12,  1988,  as  National  China- 
Burma-India  Veterans  Appreciation  Day.  I  call  upon  the  people  of  the  United 
States  to  observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth.  j 
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Proclamation  5907  of  November  10,  1988 

National  Firefighters  Day,  1988  | 

i 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  fires  claim  some  6,000  lives  in  our  country  and  destroy  property 
worth  $10  billion.  The  toll  would  be  m.uch  higher  were  it  not  for  the  skilled  and 
dedicated  individuals  who  are  our  Nation's  firefighters.  These  Americans,  our 
friends  and  neighbors,  confront  danger  every  day  as  they  protect  our  lives, 
homes,  and  communities.  They  exemplify  the  very  best  in  the  American  spirit. 
On  National  Firefighters  Day,  1988,  and  ali  year  long,  we  owe  municipal, 
volunteer,  and  all  other  firefighters  our  heartfelt  thanks,  our  utmost  respect, 
and  our  thorough  cooperation  in  their  fire  prevention,  rescue,  and  safety 
efforts. 

Last  year,  127  firefighters  gave  their  lives  in  the  line  of  duty.  I^t  us  pause  m 
solemn  and  prayerful  remembrance  of  these  fallen  heroes  and  of  all  firefight- 
ers who  have  given  their  lives  through  the  years.  Let  us  also  be  sure  to  extend 
cur  support  and  sympathy  to  their  brave  families. 

From  the  days  of  firefighters'  hand-drawn  rigs  in  the  18th  century  to  those  of 
the  19th-century  horse-drawn  engines,  and  on  to  today's  modem  fire  and 
rescue  vehicles,  Americans  young  and  old  have  thrilled,  during  many  a  parade 
on  many  a  Main  Street  or  Maple  Avenue  throughout  our  land,  to  colorful  and 
exciting  displays  of  powerful  firefighting  equipment.  But  we  have  thrilled  even 
more  in  understanding  and  appreciation  of  firefighters'  critical  mission  and 
their  indispensable  spirit  of  courage,  service,  and  sacrifice.  May  such  recogni- 
tion always  inspire  us  to  salute  and  thank  America's  firefighters  for  all  they  do 
for  each  of  us. 

The  Congress,  by  House  Joint  Resolution  649,  has  designated  November  12, 
1988.  as  "National  Firefighters  Day"  and  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  12,  1988,  as  National  Firefighters  Day. 
I  call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropri- 
ate programs,  ceremonies,  and  activities. 

IN  VvlTNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Rules  and  Regulations 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

Pay  Administration  (General);  Interest 
on  Back  Pay 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  adopting  an  interim  rule 
as  a  final  rule  implementing  a  provision 
of  Pub.  L.  100-202  that  provides  for  the 
payment  of  interest  on  back  pay  awards 
to  Federal  employees.  This  rule 
establishes  the  interest  rate  or  rates  to 
be  used  in  the  computation,  the 
frequency  of  compounding,  the  period  of 
time  for  which  interest  accrues,  and 
certain  other  computational  procedures. 
EFFECTIVE  DATE:  December  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Cahill,  (202)  632-5056. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management  (OPM1 
published  an  interim  rule  in  the  Federal 
Register  (53  FR  18071,  May  20, 1988), 
providing  that  interested  persons  could 
file  comments  through  July  19, 1988.  We 
received  comments  from  10  agencies,  1 
Idbo'-  organization,  and  1  individual. 

Comments  en  Enlillement  to  Interest 

Three  agencies  requested  additional 
guidance  on  determining  entitlement  to 
interest  when  various  specific  types  of 
pay.  allowances,  and  differentials — e.g., 
wiihin-grade  increases — are  withdrawn, 
reduced,  or  denied.  Although  enactment 
of  the  provision  for  interest  on  back  pay 
emphasized  the  variety  of  situations 
falling  within  the  scope  of  the  back  pay 
law,  it  did  not  change  the  types  of 
personnel  actions  falling  within  the 
scope  of  the  law.  Therefore,  the  interest 
provision  applies  whenever  an 
unjustified  or  unwarranted  personnel 


action  results  in  the  withdrawal, 
reduction,  or  denial  of  pay,  allowances, 
and  differentials.  Detailed  guidance  may 
be  found  in  Federal  Personnel  Manual 
Supplement  990-2,  Book  550.  Subchapter 

s-a. 

Agencies  are  reminded  that  under  the 
back  pay  law,  the  term  "unjustified  or 
unwarranted  personnel  action"  includes 
both  personnel  and  pay  actions  (alone 
or  in  combination],  as  well  as  the 
omission  or  failure  to  take  an  action  or 
confer  a  benefit.  For  example,  if  an 
agency,  through  administrative  error, 
fails  to  implement  a  pay  action  such  as  a 
within-grade  increase  (after  approval  by 
the  properly  authorized  official],  the 
employee  is  made  whole  by  issuing  the 
appropriate  p:iyment  of  back  pay  and 
interest.  If  the  error  occurs  before 
approval  by  the  properly  authorized 
official,  back  pay  and  interest  are 
appropriate  only  if  (1)  the  error  resulted 
in  the  failure  to  carry  out  a 
nondiscretionary  administrative 
regulation  or  policy,  or  (2)  the  employee 
was  deprived  of  a  right  granted  by 
applicable  law,  Executive  order,  rule, 
regulation,  or  mandatory  personnel 
policy  established  by  an  agency  or 
through  a  legally  enforceable  provision 
of  a  collective  bargaining  agreement. 

One  agency  commented  that  interest 
accrual  should  begin  on  the  date  an 
agency  is  "notified  of  a  delinquency  " 
Since  an  agency  normally  does  not  learn 
of  its  obligation  to  issue  payment  of 
back  pay  and  interest  until  it  receives  a 
back  pay  award  from  a  third  party  or 
discovers  an  administrative  error,  this 
suggestion  would  preclude  the  accrual  of 
interest  for  nearly  the  entire  period 
during  which  the  employee  actually 
suffered  a  withdrawal,  reduction,  or 
denial  of  pay,  allowances,  and 
differentials.  Such  a  provision  would  be 
inconsistent  with  the  slaiutory 
requirement  to  begin  interest  accrual  on 
the  "effective  date  of  the  withdrawal 
involved." 

The  same  agency  commented  that 
employees  should  be  entitled  to  interest 
only  when  there  was  "intent"  by  an 
agency  to  withdraw,  reduce,  or  deny 
pay.  We  find  no  basis  in  the  legislative 
history  of  the  back  pay  law  for  limiting 
entitlement  to  back  pay  or  interest 
based  on  evaluating  an  agency's  intent. 
An  employee  may  suffer  a  withdrawal, 
reduction,  or  denial  of  pay,  allowances, 
and  differentials  regardless  of  an 
agency's  intent. 


The  same  agency  also  commented 
that  the  final  rule  should  hmit 
entitlement  to  interest  when  an 
employee  intentionally  fails  to  notify  an 
agency  of  an  unjustified  or  unwarranted 
personnel  action  resulting  in  entitlement 
to  back  pay  and  interest.  We  believe 
such  a  limitation  would  tend  to  relieve 
agencies  of  responsibility  for  detecting 
and  correcting  unjustified  or 
unwarranted  personnel  actions  as  soon 
as  is  practicable  and  would  therefore  be 
inconsistent  with  the  purpose  of  the 
back  pay  law. 

Comments  on  Reduction  for  Earnings 
from  Other  Employment 

One  agency  commented  that  the  final 
rule  should  state  explicitly  whether 
unemployment  compensation  benefits 
are  included  in  the  phrase  "earnings 
from  other  employment."  The  final  rule 
merely  incorporates  the  existing  concept 
of  "earnings  from  other  employment,"  as 
provided  by  statute.  Guidance  provided 
in  Federal  Personnel  Manual 
Supplement  990-2,  Book  550,  Subchapter 
S-8,  indicates  that  this  concept  applies 
only  to  amounts  earned  in  employment 
and  self-employment.  Therefore, 
unemployment  compensation  benefits 
are  not  considered  "earnings  from  other 
employment."  Because  the  issue  is 
discussed  in  existing  guidance,  we 
believe  it  is  unnecessary  to  specifically 
mention  unemployment  compensation 
benefits  in  the  final  rule. 

A  labor  organization  commented  that 
prorating  earnings  from  other 
employm.ent  couid  be  unfair  to 
employees  v»ho  have  no  outside 
earnings  during  a  significant  period  of 
time  covered  by  a  back  pay  award  when 
that  period  is  followed  by  a  period  of 
time  with  outside  earnings.  The  labor 
organization  suggested  deducting  the 
actual  corresponding  amount  of  earnings 
fiom  other  employment  from  each 
withdrawal  of  pay,  allowances,  and 
differentials.  The  final  rule  adopts  a 
pioration  method  in  deference  to  the 
established  principle  that  the  total 
amount  of  earnings  from  other 
employment  must  be  deducted  from  the 
total  amount  of  back  pay.  In  some  cases, 
the  suggested  computation  method 
would  result  in  deducting  the  total 
amount  of  earnings  from  other 
employment  for  the  purpose  of 
computing  the  amount  of  back  pay,  but 
deducting  a  smaller  amount  of  earnings 
from  other  employment  for  the  purpose 
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of  computing  interest  on  back  pay.  Such 
a  discrepancy  would  be  inconsistent 
with  the  purpose  of  the  back  pay  law. 
Moreover,  a  proration  method  may 
actually  advantage  employees  whose 
earnings  from  other  employment  occur 
near  the  beginning  of  the  period  covered 
by  the  back  pay  award  or  during  periods 
r>f  relatively  high  interest  rates.  In 
addition,  the  suggested  method  would 
present  administrative  difficulties  in 
verifying  and  matching  each  withdrawn 
amount  of  pay,  allowances,  and 
differentials  to  a  corresponding  amount 
of  earnings  from  other  employment. 

Comments  on  Administrative  Burden 

Seven  agencies  commented  on  the 
administrative  burden  of  computing  and 
issuing  payments  of  interest  on  back  pay 
in  cases  involving  small  amounts  of 
interest  or  brief  delays  in  issuing 
payment  of  pay,  allowances,  and 
di.''ferentials.  The  agencies  suggested 
various  regulatory  remedies,  including 
(1)  paying  interest  only  when  the 
amounts  of  back  pay  and/or  interest 
exceed  minimum  dollar  amounts,  and  (2) 
allowing  grace  periods  for  the  correction 
of  unjustified  or  unwarranted  personnel 
actions.  We  do  not  believe  the  statute 
authorized  OPM  to  prescribe  a 
regulation  allowing  agencies  to  forgo  the 
payment  of  small  amounts  of  interest  on 
back  pay.  With  regard  to  the  second 
suggestion,  we  do  not  believe  additional 
rulemaking  is  needed  since  the  statute 
and  final  rule  already  permit  adequate 
administrative  flexibility  in  cases  where 
the  agency  issues  payment  of  back  pay 
within  30  days  of  the  withdrawal, 
reduction,  or  denial  of  pay,  allowances, 
and  differentials. 

The  final  rule  provides  that  an  agency 
may  end  the  accrual  of  interest  up  to  30 
days  before  the  date  payment  of  interest 
is  issued — i.e..  the  date  an  agency 
effectively  discharges  its  fiscal 
obligation  to  issue  payment  of  back  pay 
and  interest.  If  an  agency  can  discharge 
its  fiscal  obligation  within  30  days  of  the 
withdrawal,  reduction,  or  denial,  it  may. 
in  effect,  end  the  accrual  of  interest 
before  accrual  could  begin.  As  a  result, 
the  amount  of  interest  payable  would  be 
zero. 

For  example,  after  approval  by  the 
properly  authorized  official,  an  agency 
intends  to  make  an  employee's  within- 
grade  increase  effective  with  the  pay 
period  beginning  November  20. 1988. 
This  change  should  be  reflected  in  the 
pay  check  issued  December  13. 1988. 
Due  to  an  administrative  error,  the 
vvithin-grade  increase  is  not  reflected  in 
the  employee's  pay  check  until  the 
December  27, 1988.  pay  date.  Payment  of 
the  within-grade  increase  amount  that 
should  have  been  paid  on  December  13, 


1988,  is  also  issued  on  December  27. 
1988. 

Since  the  agency  effectively 
discharged  its  fiscal  obligation  by 
issuing  payment  of  back  pay  on 
December  27,  it  may  end  the  accrual  of 
interest  as  early  as  November  27.  Since 
interest  does  not  begin  to  accrue  until 
December  13  (the  date  of  the 
withdrawal),  no  interest  would  accrue 

One  individual  commented  that,  in 
certain  situations,  the  phrase  "pajTnent 
of  back  pay"  may  be  misinterpreted  as 
the  actual  money  amount  of  the  back 
pay  check  issued  to  the  employee.  This 
individual  noted  that  the  amount  of  the 
payment  of  back  pay  subtracted  from 
the  accrued  amount  of  back  pay  and 
interest  should  be  the  amount  of  back 
pay  prior  to  deductions  for  erroneous 
payments  and  miscellaneous  deductions 
if  that  amount  is  larger  than  the  actual 
amount  issued  to  the  employee.  While 
we  do  not  believe  that  this  observation 
requires  a  change  in  the  final  rule,  future 
guidance  will  emphasize  that  the 
amount  of  any  payment  of  back  pay  to 
be  subtracted  from  the  interest 
computation  includes  amounts  deducted 
from  that  payment  (except  outside 
earnings,  which  have  already  been 
deducted  from  the  interest  computation) 

Finally,  one  agency  commented  that 
the  final  rule  should  further  define  the 
date  interest  accrual  ends.  The  final  rule 
incorporates  as  much  flexibility  as  the 
statute  permits — i.e.,  agencies  may  end 
interest  accrual  on  any  date  not  more 
than  30  days  before  the  date  the  interest 
payment  is  issued.  We  do  not  believe 
additional  definition  is  needed. 

Tax  Treatment 

The  Internal  Revenue  Service  has 
issued  an  opinion  on  the  tax  treatment 
of  interest  on  back  pay.  The  opinion  is 
consistent  with  the  tentative  guidance 
provided  in  Federal  Personnel  Manual 
Letter  550-78.  dated  May  31. 1988. 
Interest  payments  are  not  wages  for 
Federal  income  tax  or  Federal  Insurance 
Contributions  .^ct  (FICA)  purposes,  nor 
are  they  subjp; !  to  withholding  of  FICA 
tax.  In  most  ca.ses.  agencies  should  not 
withhold  Federal  income  tax  from 
interest  payments  unless  the  employee 
has  failed  to  provide  a  social  security 
number  or  the  Internal  Revenue  Service 
has  notified  the  agency  that  the  social 
security  number  provided  is  incorrect. 
However,  withholding  may  be  required 
for  nonresident  alien  employees. 
Agencies  may  contact  the  Internal 
Revenue  Service  for  guidance  in 
individual  cases.  IRS  also  advises  that 
agencies  should  issue  Form  1099-INT. 
Interest  Income,  to  employees  receiving 
interest  payments  of  $600  or  more. 


E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Civil  defense.  Government 
employees.  Wages. 

Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

PART  550— (AMENDED  1 

Accordingly,  OPM  is  adopting  the 
interim  rule  amending  5  CFR  Part  550 
published  in  the  Federal  Register  (53  FR 
18071,  May  20, 1988)  as  a  final  rule 
without  change. 

|FR  Doc.  8ft-26278  Filed  11-14-88:  R  45  am| 
BILUNG  CO0€  632S-01-M 

5  CFR  Part  630 

Absence  and  Leave;  Temporary  Leave 
Transfer  Program 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule. 


summary:  The  Office  of  Personnel 
Management  is  revising  the  termination 
date  of  the  voliuilary  leave  transfer 
program  from  September  30, 1988,  to 
September  30, 1989.  This  is  a  result  of 
the  enactment  of  Pub.  L.  100-440,  signed 
by  the  President  on  September  22, 1988. 
which  extends  OPM's  authority  to 
conduct  a  voluntary  leave  transfer 
progr.im  in  the  Federal  CovRrnment 
through  fiscal  year  1989. 
DATES:  This  interim  rule  i.s  e''f>->.;ive 
retroactively  to  October  1. 1988.  and  will 
expire  on  September  00,  •'■''.9 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Hoehn,  (202)  632-5056. 

SUPPLEMENTARY  INFORMATION.  Pub.  L 
100-440.  signed  by  the  Prositlent  on 
September  22. 1938,  authorizes  the 
extension  of  the  fiscal  year  19H8 
voluntary  leave  transfer  program 
through  fiscal  year  1989.  The  termination 
date  of  the  extended  voluntary  leave 
transfer  program  is  September  30. 1989. 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  Title  5,  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 


rulemaking  and  for  making  this 
amendment  retroactively  effective  to 
October  1, 1988.  The  notice  and  the  30- 
day  delay  in  the  effective  date  are  being 
v/aived  because  of  the  need  to  continue 
the  voluntary  leave  transfer  program 
without  interruption. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees;  Employee 
benefit  plan. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly,  the  Office  is  amending 
Part  630  of  Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  Part  630  is 
revised  to  read  as  set  forth  below: 

Authority:  5  U.S.C.  6311;  §  630.303  also 
issued  under  5  U.S.C.  6133(a):  §  630.501  and 
Subpart  F  also  issued  under  E.0. 11228; 
Subpart  G  also  issued  under  5  U.S.C.  6305; 
Subpart  H  issued  under  5  U.S.C.  6326: 
Subpart  I  also  issued  under  Pub.  L  100-202. 
100-284.  and  100-440. 

2.  In  §  630.913,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  630.9 1 3    Termination  of  temporary  leave 
transfer  program. 

(a)  The  temporary  leave  transfer 
program  shall  terminate  on  September 
30, 1969. 

*  •  0  *  * 

(FR  Doc.  88-26277  Filed  11-14-88;  B:45  am] 

BILUNO  CODE  S32S-01-M 


DEPARTMENT  O'  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1430 

Milk  Price  Support  Program 

agency:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  adopts  without 
change  an  interim  rule  published  in  the 
Federal  Register  on  January  5, 1988  (53 
FR  107)  which  amended  7  CFR  Part  1430 


to  implement  a  two  and  one-half  (2V2) 
cents  per  hundredweight  reduction  in 
the  price  received  by  producers  for  all 
milk  produced  within  the  forty-eight 
contiguous  states  and  marketed  for 
commercial  use  in  calendar  year  1988. 
EFFECTIVE  DATE:  November  15. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Cher\'enic,  Fiscal  Division. 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013,  (202)  447- 
3679.  A  final  regulatory  Impact  Analysis 
for  this  final  rule  is  available  upon 
request. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulations  1512-1  and  has  been 
classified  "nonmajor".  It  has  been 
determined  that  the  provisions  of  this 
rule  will  not  result  in  an  annual  effect  on 
the  national  economy  of  $100  million  or 
more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule-making  with  respect  to 
the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  adverse 
impact  on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor 
environmental  impact  statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases — 10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 
This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

An  interim  rule,  published  on  January 
5, 1988,  provided  for  a  reduction  of  2Vi 
cents  per  hundredweight  to  be  made  in 
the  price  received  by  producers  for  all 
milk  produced  within  the  forty-eight 
contiguous  states  of  the  continental 
United  States  and  marketed  by 
producers  for  commercial  use  during 
calendar  year  1988.  The  1988  calendar 
year  reduction  in  producer  proceeds 
required  by  the  1987  Act  was 
implemented  by  an  interim  rule 
published  on  January  5. 1988.  in  the 


Federal  Register  (53  FR  107).  The 
comment  period  ended  March  7. 1988. 
The  reduction  is  required  by  an 
amendment  to  section  201  of  the 
Agricultural  Act  of  1949  which  was 
enacted  in  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203).  No  comments  were  received  and  it 
was  determined  that  no  modificcticns  of 
the  rule  were  needed. 

List  of  Subjects  in  7  CFR  Part  1430 

Milk,  Agriculture,  Price  support 
programs.  Dairy  products. 

Final  Rule 

Accordingly,  with  respect  to  7  CFR 
Part  1430 — Dairy  Products.  Subpart— 
Regulations  Governing  Reductions  in 
the  Price  of  Milk  Marketed  by 
Producers.  January  1.  1988  to  December 
31. 1988: 

PART  1430— [AMENDED] 

1.  The  authority  citation  for  the 
subpart  shall  continue  to  read  as 
follows: 

Authority:  Sec.  201(d)  of  the  Agricultural 
Act  of  1949.  as  amended  (7  U.S.C.  1446): 
Commodity  Credit  Corporation  Charter  Act, 
as  amended  (15  U.S.C.  714  et  seq).  unless 
otherwise  noted. 

2.  The  interim  rule  published  in  the 
Federal  Register  on  January  5, 1988  (53 
FR  107)  is  adopted  as  a  final  rule 
without  change. 

Signed  at  Washington.  DC,  on  November  9. 
1988. 

Vem  Neppl. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
(FR.  Doc.  88-26368  Filed  11-14-88:  8:45  am) 

enXINQ  CODE  3410-OS-M 


Farmers  Home  Administration 
7  CFR  Part  1956 

Debt  Settlement;  Community  and 
Business  Programs;  Correction 

agency:  Farmers  Home  Administration. 

USDA. 

ACnON:  Final  rult;  correction. 

summary:  This  action  corrects  a  final 
rule  regarding  debt  settlement  on 
Community  Program  Loans  and  insured 
Business  and  Industry  loans  published 
April  21. 1988  (53  FR  13098).  In  this  final 
rule,  a  portion  of  Subpart  C  of  7  CFR 
Part  1956,  §  1956.101  was  omitted.  The 
intent  of  this  action  is  to  insert  the 
missing  portion. 

FOR  FURTHER  INFORMATION  CONTACT. 
Susan  G.  Wieferich,  Senior  Loan  Officer. 
Program  Management  Branch, 
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Community  Facilities  Division,  Farmers 
Home  Administration,  U.S.  Depaiiment 
of  Agriculture,  Room  6320,  South 
Agriculture  Building,  Washington.  DC 
20250;  telephone  (202)  382-1490. 
SUPPLEMENTARY  INFORMATION: 

Intergovernmental  Review 

The  final  rule  that  is  being  corrected 
by  this  action  affects  the  following 
FmHA  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

Sec 

10.414    Resource,  Conservation  and 
Development  Loans. 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities. 

10.419  Watershed  and  Flood  Prevention 
Loans. 

10.421  Indian  Tribes  and  Tribal 
Corporations. 

10.422  Business  and  Industry  Loans. 

10.423  Community  Facility  Loans. 

All  of  the  above  programs  are  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  except  Indian  Tribes  and 
Tribal  Corporations. 

The  final  rule  that  is  being  corrected 
by  this  action  affects  the  following 
FmHA  programs  which  are  not  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance: 

Irrigation  and  Drainage  Loans 
Shift-in-land-use  (Crazing)  Loans 
Timber  Development  Loans 
Economic  Opportunity  Cooperative  Loans 

For  the  reasons  set  forth  in  7  CFR  Part 
atns.  Subpart  V,  Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities  (December  1, 
1983),  all  of  the  above  programs  are 
excluded  from  the  scope  of  Executive 
Order  12372,  except  Irrigation  and 
Drainage  loans. 

List  of  Subjects  in  7  CFR  Part  1956 

Accounting.  Loan  programs — 
Agriculture.  Rural  areas. 

PART  1956— DEBT  SETTLEMENT 
(CORRECTED] 

Accordingly,  the  Farmers  Home 
.Administration  is  correcting  Subpart  C 
of  7  CFR  Part  1956.  S  1956.101,  published 
April  21.  1988  (53  FR  13098),  paRe  13100. 
as  follows: 

1.  The  authority  citation  for  Part  1956 
reads  as  follows: 

Authority:  7  U.S.C.  1989:  5  U  S.C.  301.  31 
U.S  C.  3711;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  C— Debt  Settlement- 
Community  and  Business  Programs 

2.  Section  1956.101  is  revised  to  read 
as  follows: 


§  1956.101    Purpos*. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
debt  settlement  of  Water  and  Waste 
Disposal  System  loans;  Community 
Facility  loans;  Association  Recreation 
loans;  Watershed  loans  and  advances: 
Resource,  Conservation  and 
Development  loans;  Rural  Renewal 
loans;  insured  Business  and  Industry 
loans;  Irrigation  and  Drainage  loans. 
Shift-in-land-use  loans  and  Indian  Tribal 
Land  Acquisition  loans.  Settlement  of 
claims  against  third  party  converters 
and  settlement  of  nonprogram  loans, 
Timber  Development  loans  and 
Economic  Opportunity  Cooperative 
loans  is  not  authorized  under  this  part; 
settlement  under  these  programs  is 
handled  pursuant  to  the  Federal  Claims 
Collection  Standards,  4  CFR  Parts  101 
through  105. 

Date:  October  4. 1988. 

Vance  L  Clark. 

Administrator,  Farmers  Home 
Administration. 

[FR  Doc.  88-26369  Filed  11-14-88:  8:45  am) 

BILLING  COOE  3410-07-M 


Food  Safety  and  Inspection  Service 
9  CFR  Part  310 

[Docket  No.  85-01 SF] 

Disposition  of  Livestock  Thyroid 
Glands  and  Laryngeal  Muscle  Tissue 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Se^ice  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  provide  that  livestock  thyroid  glands 
and  the  adjacent  laryngeal  muscle  bssue 
be  classified  as  unfit  for  human 
consumption  and  handled  as  inedible 
product.  This  action  is  being  taken  as  a 
result  of  the  health  hazard  of 
thyrotoxicosis  associated  with  the 
consumption  of  meat  trimmings 
containing  cattle  thyroid  glands.  The 
fmal  rule  will  assure  that  thyroid  glands 
are  not  included  in  meat  trimmings  used 
in  the  preparation  of  meat  products. 

EFFECTIVE  DATE:  December  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  T.  Mina.  Acting  Assistant  Deputy 
Administrator.  Meat  and  Poultry 
Inspecton  Operations,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-3697. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator.  FSIS.  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  Order  12291.  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
serves  to  classify  the  laryngeal  muscle 
tissue  and  thyroid  glands  as  inedible. 
This  action  is  a  result  of  an  outbreak  of 
thyrotoxicosis  which  was  associated 
with  the  consumption  of  beef  products 
made  from  trimmings  containing  cattle 
thyroid  glands.  This  final  rule  will 
protect  consumers  by  prohibiting  the  use 
of  thyroid  glands  and  laryngeal  muscle 
tissue  for  human  food. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354  (5  U.S.C.  601). 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  As  a  measure  to 
protect  the  public  from  adulterated 
products,  in  August  1985,  FSIS  issued  a 
notice  declaring  that  thyroid  glands  and 
laryn.xes  and  surrounding  laryngeal 
muscle  tissue  would  be  handled  as 
inedible  product.  Subsequently,  FSIS 
determined  that  it  was  unnecessary  to 
treat  the  larynx  as  inedible,  since  the 
larynx  can  be  separated  from  the 
laryrigeal  muscle  tissue  wiihout 
including  any  thyroid  gland  tissue.  The 
larynx  is  that  part  of  the  upper 
respiratory  tract  composed  of  cartilage 
and  muscle  which  contains  the  vocal 
cords.  The  laryngeal  muscle  tissue 
surrounds  the  larynx.  Therefore,  FSlS's 
previous  determination,  annoimced  in 
the  1985  notice  that  the  larynx  was 
inedible,  is  rescinded  by  this 
rulemaking.  This  action  will  permit  the 
use  of  the  larynx  as  edible  tissue  and 
will  positively  affect  those 
establishments  which  choose  to  use  it  as 
edible  product.  In  that  regard,  this  rule  is 
less  restrictive  than  the  requirements 
previously  instituted  at  official 
establishments,  as  the  larynxes  will  not 
be  handled  as  inedible. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et  seq.).  the 


Secretary  is  responsible  for  assuring 
that  meat  and  meat  food  products 
distributed  to  consumers  are  wholesome 
and  not  adulterated.  Section  l(m)(l)  of 
the  FMIA  (21  U.S.C.  601(m)(l))  provides 
that  any  carcass,  part  thereof,  meat  or 
meal  food  product  is  adulterated  "if  it 
bears  or  contains  any  poisonous  or 
deleterious  substance  which  may  render 
it  injurious  to  health; 

Furthermore,  section  1(m)(3)  of  the 

FMIA  (21  U.S.C.  601(ml(3)}  states  that  any 
carcass,  part  thereof,  meat,  or  meat  food 
prorlncl  is  adulterated  "if  it  consists  in  v.hole 
or  in  part  of  any  filthy,  putrid,  or  decomposed 
substance  or  is  for  any  other  reason  unsound, 
unhealthful.  unwholesome,  or  otherwise  unfit 
for  human  food;  *  *  ' 

In  August  1985,  the  Minnesota 
Department  of  Agriculture  notified  FSIS 
of  an  outbreak  of  thyrotoxicosis  in 
portions  of  Minnesota,  South  Dakota, 
and  Iowa.  Thyrotoxicosis  is  a  condition 
resulting  from  excess  thyroid  hormone, 
thyroxin,  in  the  blood.  The  symptoms 
include  sleeplessness,  nervousness, 
increased  heart  rate,  shortness  of 
breath,  fatigue,  excessive  sweating,  and 
weight  loss.  Thyrotoxicosis  can  be 
serious,  especially  in  persons  with  pre- 
existing heart  disease. 

It  is  suspected  that  there  are  a  number 
of  possible  causes  of  thryro toxicosis. 
Epidemiologic  investigations,  conducted 
as  a  result  of  this  outbreak,  have 
strongly  indicated  an  association  of 
thyrotoxicosis  with  the  consumption  of 
certain  ground  beef  products  made  from 
meat  trimmings  containing  cattle  thyroid 
glands.'  It  appears  that  periodic  intake 
of  livestock  thyroid  tissue  results  in 
increased  amounts  of  thyroxin  in  the 
human  body,  causing  a  potentially 
severe  effect. 

Except  for  livers,  testicles  and  thymus, 
livestock  glands  are  not  used  as  human 
food  (see  §  318  1(g)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.1(g)). 
Livestock  glands  are  sold,  however,  for 
pharmaceutical  use  as  provided  under 
§  314  9  of  the  regulations  (9  CFR  314.9). 
.Mthough  the  thyroid  gland  is  not  used 
for  human  food,  it  has  been  common 
practice  for  some  establishments  to  trim 
adjacent  muscle  tissue  and  sell  the 
tissue  as  trimmings  for  use  in  various 
meat  products,  such  as  ground  beef.  This 
tissue  (laryngeal  muscle  tissue) 
surrounds  the  larynx  and  in  cattle 
accounts  for  approximately  2  to  3 
ounces  of  edible  meat  product  per 
carcass.  The  thyroid  gland  weighs  an 


'  Preliminary  Summary.  "Epidemiologic 
Investigation  of  an  Outbreak  of  Thyrotoxicosis  in 
Southwestern  Minnesota.  Eastern  South  Dakota  and 
Northwestern  Iowa,"  Minnesota  Department  of 
Health  and  Centers  for  Disease  Control.  A  copy  is 
available  for  public  inspection  in  the  ofnce  of  the 
(-"SIS  Hearing  Clerk. 


average  of  37  grams  or  about  1  ounce 
and  is  closely  aligned  with  the  muscle 
tissue  surrounding  the  larynx. 
Upon  being  informed  of  the 
association  between  thyxotoxicosis  and 
consumption  of  cattle  thyroid  glands, 
FSIS  promptly  took  action  to  determine 
how  and  why  the  thyroid  glands  were 
being  incorporated  into  the  edible  meat 
trimmings.  Investigations  soon  revealed 
that  in  trimming  laryngeal  muscle  tissue, 
some  establishments  were  cutting  too 
deeply,  and  thus,  were  retaining  all  or  a 
significant  portion  of  the  thyroid  gland. 
As  a  result,  the  owners  of  a  beef 
slaughtering  establishment  in  Minnesota 
voluntarily  recalled  all  affected  beef 
trimmings  and  ground  beef  products 
prepared  with  the  affected  beef 
trimmings.  In  addition,  the  largest 
official  establishments — producers  of 
approximately  80  percent  of  all  such 
beef  trimmings  nationwide — voluntarily 
ceased  using  the  larjmgeal  muscle  tissue 
for  trimmings. 

On  August  29, 1985,  FSIS  issued  on 
FSIS  Notice  to  Agency  personnel, 
official  establishments,  and  other 
affected  parties  advising  them  that, 
effective  immediately,  the  larynx, 
including  the  thyroid  gland,  would  be 
handled  as  "inedible"  product.*  Due  to 
the  similar  coloration  and  close 
proximity  of  the  thyroid  gland  and 
laryngeal  muscle  tissue.  FSIS 
determined  it  to  be  impractical  to 
attempt  to  separate  the  thyroid  gland 
tissue  and  laryngeal  tissue.  Thus,  all 
such  tissue  was  deemed  as  inedible. 

Proposal  and  Response  to  Comments 

On  December  15, 1986,  FSIS  issued  a 
proposed  rule  to  amend  the  Federal 
meat  inspection  regulations  by 
specifically  classifying  the  thyroid 
glands  and  laryngeal  muscle  tissue  of  all 
livestock  sper'*»s  as  inedible  and  not  fit 
for  human  ccnsun-.ption  (51  FR  44920). 
FSIS  determined  that  since  the  larynx 
itself  can  be  separated  without  including 
any  thyroid  gland  tissue,  the  proposal 
would  not  address  the  larynx. 

As  inedible  product,  the  thyroid 
glands  and  laryngeal  muscle  tissue  may 
be  distributed  for  pharmaceutical  use  as 
prescribed  in  5  314.9  or  §  325.19(c)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  314.9  or  325.19(c)).  provided  they 
are  labeled  in  accordance  with 
§  316.13(f)  of  the  Federal  meat 
inspection  regulations  (9  CFR  316  13(f)) 
If  not  so  handled,  it  was  proposed  such 
inedible  product  would  be  disposed  of 
by  tanking,  incineration,  or  denaturing 
as  set  forih  in  §  314.1  or  §  314.3  of  the 


•  This  notice  is  available  for  public  inspection  in 
the  office  of  the  FSIS  Hearing  Clerk 


Federal  meat  inspection  regulations  (9 
CFR  314.1  or  314.3). 

FSIS  received  two  comments  in 
response  to  the  proposal — one  from  the 
State  of  Minnesota,  Department  of 
Agriculture,  voicing  full  support  and  one 
from  a  law  firm  requesting  a  revision  to 
the  proposal.  The  law  firm  represents 
various  companies  that  manufacture 
and  distribute  thyroid-containing 
products  in  tablet  form  which,  as 
claimed  in  the  comment,  are  regulated 
as  "food"  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  The 
commenter  further  claimed  that 
manufacturing  processes  used  by  these 
companies  remove  thyroxin  to  an 
amount  that  does  not  constitute  a  health 
hazard.  The  commenter  requested  that 
the  proposal  be  revised  to  allow  the 
distribution  of  thyroid  and  laryngeal 
muscle  tissue  for  use  as  "food"  when 
processed  to  remove  thyroxin  to 
insignificant  amounts.  Otherwise,  if  the 
proposal  were  adopted,  as  written, 
thyroid  glands  would  not  be  available 
for  use  in  such  "food"  products. 

The  Food  and  Drug  Administration 
(FDA),  responsible  for  implementing  the 
FFDCA,  has  advised  this  Agency  that  it 
maintains  the  position  that  thyroid- 
containing  products  on  the  market  are 
regarded  as  "drugs"  within  the  meaning 
of  "section  201  (g)  of  the  FFDCA.  and  not 
"food."  FDA  further  maintains  that  the 
consumption  of  unknown  amounts  of 
exogenous  "thyroid"  of  unknowm 
hormonal  content  represents  a  clear 
danger  to  patients  with  cardiovascular 
impairment  and  certain  elderly  persons. 
Therefore,  FDA  believes  such  products 
should  be  marketed  only  as  prescription 
drugs  with  adequate  directions  for  use 
under  the  supervision  of  licensed 
practitioners.  In  addition,  FDA  contends 
that  since  the  products  are  wilhcul 
apparent  nutritional  value  if  consumed 
in  normal  amounts,  the  Lhyroid- 
containing  tablets  would  appear  to  be 
distributed  with  an  implied  therapeutic 
value. 

Because  FDA  regards  thyroid- 
containing  products  as  drugs,  FSIS  sees 
no  reason  to  modify  the  proposed  rule, 
which  is  being  issued  as  published. 

List  of  Subjects  in  9  CFR  Part  310 

Carcasses  and  parts.  Meat  inspection. 

For  reasons  set  forth  in  the  preamble. 
Title  9,  Part  310  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  310— {AMENDED] 

1.  The  authority  citation  for  Part  310 
continues  to  read  as  set  forth  below: 
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Authority:  34  Stat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438;  21 
U.S.C.  71  et  seq..  601  et  seq..  33  U.S.C.  1254(b). 

2.  Section  310.13  is  added  to  read  as 
follows: 

§  310.15    Disposition  of  thyroid  giands  and 
laryngeal  muscle  tissue. 

(a)  Livestock  thyroid  glands  and 
laryngeal  muscle  tissue  shall  not  be 
used  for  human  food. 

(b)  Livestock  thyroid  glands  and 
laryngeal  muscle  tissue  may  be 
distributed  to  pharmaceutical 
manufacturers  for  pharmaceutical  use  in 
accordance  with  §  314.9  or  §  325.19(c)  of 
this  subchapter,  if  they  are  labeled  in 
accordance  with  §  316.13(f)  of  this 
subchapter.  Otherwise,  they  shall  be 
disposed  of  at  the  official  establishment 
in  accordance  with  §  314.1  or  §  314.3  of 
this  subchapter. 

Done  at  Washington,  DC,  on  November  9. 
1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  88-26288  Filed  11-14-88;  8:45  am) 

BILLING  CODE  3410-OM-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Alternative  Method  for  Leakage  Rate 
Testing 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  modify  the  requirements 
applicable  to  the  leakage  testing  of 
containments  of  light-water-cooled 
nuclear  power  plants.  The  rule  explicitly 
permits  the  use  of  a  new  statistical  data 
analysis  technique  that  the  NRC 
considers  to  be  an  acceptable  method  of 
calculating  containment  leakage  rates  in 
addition  to  previously  acceptable 
methods. 

EFFECTIVE  DATE:  November  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.  Gunter  Amdt,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  301-492-3814. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
is  amending  10  CFR  Part  50,  Appendix  J, 
"Primary  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors."  to 
explicitly  permit  the  use  of  the  Mass 


Point  statistical  data  analysis  method 
for  calculating  containment  leakage 
rates.  The  Mass  Point  method  involves 
calculation  of  the  air  mass  at  a  series  of 
points  in  time  and  the  plotting  of  mass 
against  time.  A  linear  regression  line  is 
plotted  through  the  mass-time  points 
using  a  least  squares  fit.  The  slope  of 
this  line  is  divided  by  the  intercept  of 
this  line,  and  the  result  is  multiplied  by 
an  appropriate  constant  to  obtain  the 
calculated  leakage  rate. 

This  Mass  Point  method  was 
incorporated  in  a  newer  ANSI  standard. 
ANSI/ANS-56.&-1981,  "Containment 
System  Leakage  Testing  Requirements" 
(revised  1987)  and  in  fact  has  been 
accepted  by  the  NRC  staff  as  an 
improved  alternative  method  of 
calculating  containment  leakage  rates. 
However,  it  was  recently  recognized  by 
the  NRC  staff  that  a  strict  interpretation 
of  the  specific  wording  of  Appendix  J. 
in.A.3,  by  referencing  only  the  older 
ANSI  standard,  would  preclude  use  of 
the  newer,  improved  method.  To 
alleviate  this  restriction  on  the  use  of  an 
improved  alternative  methodology,  it  is 
necessary  to  clarify  the  language  in 
Section  III.A.3  to  explicitly  permit  the 
use  of  the  newer  Mass  Point  method  in 
addition  to  the  earlier  methods  covered 
by  ANSI  N45.4-1972.* 

A  proposed  rule  concerning  the 
addition  of  the  Mass  Point  method  was 
published  for  comment  on  February  29. 
1988  (53  FR  5985).  The  complete  history 
and  background  for  the  proposed  action 
were  discussed  in  detail  in  the 
SUPPLEMENTARY  INFORMATION  section 
which  accompanied  the  proposed  rule. 
The  effect  of  this  amendment  will  be  to 
permit  licensees  to  use  the  Mass  Point 
analysis  as  an  alternative  to  the  Total 
Time  and  Point-to-Point  analyses 
incorporated  by  reference  into 
Appendix  J  by  ANSI  N45.4-1972. 

The  final  rule  is  identical  to  the 
proposed  rule  published  for  comment, 
and  adds  the  following  words  to  Section 
III.A.3: 

In  addition  to  the  Total  Time  and  Point-to- 
Point  methods  described  in  that  standard,  the 
Mass  Point  method,  when  used  with  a  test 
duration  of  at  least  24  hours,  is  an  acceptable 
method  to  use  to  calculate  leakage  rates.  A 
typical  description  of  the  Mass  Point  method 


'  ANSI  N45.4-1972.  "l^altage  Rale  Testing  of 
Conlainmenl  Structures  for  Nuclear  Reactors" 
(dated  March  16. 1972).  Incorporation  of  ANSI 
N45.4-1972  by  reference  was  approved  by  tlie 
Director  of  the  Federal  Register  on  October  30. 1972. 
Copies  of  this  standard,  as  well  as  ANSI/ANS-56.8- 
1987,  "Conlainmenl  System  Leakage  Testing 
Requirements"  (dated  January  20. 1987]  may  be 
obtained  from  the  American  Nuclear  Society.  &55 
North  Kensington  Avenue.  La  Grange  Park,  IL  60525. 
A  copy  of  each  of  these  standards  is  available  for 
inspection  at  the  Commission's  Public  Document 
Room  at  2120  L  Street  NW..  Washington.  DC. 


can  be  found  in  the  American  National 
standard,  ANSI/ANS  56.8-1987. 
"Containment  System  Leakage  Testing 
Requirements",  January  20. 1987. 

Also,  as  in  the  proposed  rule,  in  order 
to  allow  a  change  in  the  methods  now 
permitted,  the  final  rule  deletes  the 
following  sentence  from  Section  III.A.3 
of  Appendix  J: 

The  method  chosen  for  the  initial  test  shall 
normally  be  used  for  the  periodic  tests. 

The  NRC  believes  the  wording  of  the 
revision  as  published  for  commenL  and 
as  finally  amended,  clearly  and 
accurately  represents  the  NRC's 
position.  All  comments  have  been 
reviewed.  In  spite  of  the  objections 
raised  in  the  comments  to  the  wording 
or  content  of  the  proposed  rule,  the 
wording  in  the  final  rule  is  identical  to 
that  published  for  public  comment.  A 
Pubhc  Comment  Resolution  Memo  has 
been  prepared  and  sent  to  all  who 
commented.  It  is  available  for  inspection 
and  copying  at  the  NRC's  Public 
Document  Room  at  2120  L  Street. 
Washington.  DC.  The  memo  addresses 
in  more  detail  the  NRC's  decision  to 
keep  the  wording  the  same  as  in  the 
proposed  revision.  A  brief  summary  of 
the  comments  received  is  set  out  in  the 
following  paragraphs. 

Summary  of  Public  Comments 

Twenty-one  comment  letters  were 
received.  In  general,  three  principal 
comments  were  presented. 

First,  all  commentors  supported  the 
addition  of  the  Mass  Point  analysis  to 
the  list  of  acceptable  analysis  methods. 

Second,  all  but  two  commentors 
objected  to  requiring  a  24-hour  test 
duration  in  combination  with  the  Mass 
Point  method. 

As  noted  in  the  proposed  rule  of 
February  29, 1988,  the  position  stated  in 
the  text  is  consistent  with  the  position 
that  has  been  taken  by  the  NRC  staff 
when  granting  exemption  requests  on 
this  matter.  In  particular,  the  description 
of  the  Mass  Point  method  and  its 
coupling  with  a  test  duration  of  at  least 
24  hours  reflect  prior  exemption 
approvals  and  maintain  necessary 
consistency. 

The  intent  of  this  limited  amendment 
is  not  to  endorse  ANS  56.8,  nor  to 
propose  any  of  the  changes  and 
updating  represented  by  the  October  29, 
1986  proposed  general  revision  to 
Appendix  J  (51  FR  39538).  Instead,  this 
action  does  no  more  than  eliminate  the 
need  for  exemptions  to  the  existing  rule 
by  permitting  the  use  of  a  statistical 
method  that  has  been  generally 
accepted  for  several  years.  This  revision 
makes  available  to  all  reactor  licensees 
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the  use  of  the  Mass  Point  method  for  24- 
hour  tests. 

Inclusion  of  the  24-hour  duration  is 
considered  necessary  because  a 
considerable  difference  of  opinion  exists 
as  to  what  is  a  sufficient  test  duration. 
Until  an  acceptable  set  of  alternative 
technical  criteria  is  developed  to  replace 
the  24-hour  duration  criterion,  the  NRC 
staff  intends  to  continue  the  24-hour 
criterion.  Some  alternative  technical 
criteria  were  presented  for  public 
review  and  comment  in  proposed 
regulatory  guide  MS  021-5. 
"Containment  System  Leakage 
Testing."  *  on  October  28, 1986.  These 
criteria  and  others  proposed  are  still 
being  evaluated  in  order  to  determine 
what  is  an  appropriate  set  of  test 
termination  criteria  to  include  in  the 
final  regulatory  guide. 

Third,  one  objection  was  raised  to  the 
degree  of  flexibility  permitted  by  the 
proposed  wording  in  defining  the  Mass 
Point  method. 

If  this  comment  were  to  he  followed, 
the  effect  would  be  to  incorporate  by 
reference  into  10  CFR  Part  50  the  exact 
Mass  Point  analysis  as  defined  in  ANSI/ 
A.N'S  56.8-1987,  along  with  the  portions 
of  that  standard  that  are  rtilevant  to 
setting  the  conditions  of  use  of  this 
analysis.  The  existence  of  proposed 
regulatory  guide  MS  021-5  demonstrates 
that  this  degree  of  compatibility 
between  ANS  56.8  and  a  posi'ion 
acceptable  to  the  NRC  staff  does  nut 
exist.  Therefore,  in  order  to  define  in 
detail  a  Mass  Point  analysis  that  would 
be  acceptable  to  the  NRC  staff,  such  an 
incorporation  by  reference  would  also 
have  to  contain  the  portions  of  proposed 
Regulatory  Guide  MS  021-5  that  modify 
the  ANS  56.8  definition  and  use  of  the 
Mass  Point  analysis.  This  approach 
would  be  undesirably  cumbersome, 
iiiflexible,  and  restrictive  in  the  ability 
to  keep  the  legally  acceptable  Mass 
Point  analysis  current  with  any  future 
improvements,  simplifications,  or 
changes  in  the  state-of-the-art  of 
statistical  reduction  of  test  data  to  a 
leakage  rate. 

An  alternative  perhaps  <  ould  be  to 
simply  state  that  the  Mass  Point  meihod 
be  defined  in  a  manner  acceptable  to  the 
.N'RC  staff,  and  leave  that  definition  to 
the  finalization  of  proposed  regulatory 
guide  MS  021-5.  However,  this  would 
probably  be  a  less  acceptable 


'  A  free  single  copy  of  draft  reguldlury  i^uide  MS 
021-5.  to  the  extent  of  supply,  may  l)c  ol)liiined  by 
writing  to  the  Disthbulion  Section.  UocumenI 
Control  Branch.  Division  of  Information  Support 
Services.  U.S  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  A  copy  is  also  available  for 
inspection,  or  copying  for  a  fee.  in  the  NRC  Public 
Document  Room.  2120  L  Street  ,NW.,  Washington. 
DC 


alternative  because  it  would  be  more 
flexible  than  the  current  wording  and 
would  depend  heavily  on  the  as  yet 
unissued  regulatory  guide. 

Finally,  as  noted  in  the  proposed  rule 
of  February  29, 1988,  the  wording  was 
intentionally  made  instructive  but 
flexible  in  the  event  that  the  proposed 
general  revision  to  Appendix  J  and  its 
proposed  associated  regulatory  guide 
are  not  issued  as  final  documents. 
Should  that  happen,  then  a  clear  need 
would  exist  for  some  flexibility  in  the 
ability  of  Appendix  J  to  keep  up  with 
changes  to  ANS  56.8  and  potential 
future  modifications  to  the  Mass  Point 
analysis. 

Effective  DaXe 

Since  the  amendment  set  forth  below 
is  intended  to  provide  relief  from,  rather 
than  to  impose,  restrictions  currently  in 
effect,  the  Commission  is,  pursuant  to  5 
U.S.C.  553[d](l),  making  the  final  rule 
effective  on  November  15, 1988  without 
the  customary  30-day  waiting  period. 

Environment.-)!  Impart:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  rule  is  the  type  of  action  described 
in  the  categorical  exclusion  in  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  have  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  under  the  Office  of 
Management  and  Budget  approval 
number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  Interested  persons 
m;iy  examine  a  copy  of  the  regulatory 
analysis  al  the  .\'KC  Public  Document 
Room,  2120  L  Street  NW..  Washington. 
DC. 

Regulatory  Flexibility  Certincation 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
does  not  h.nve  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  effects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 


forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  the  regulations  issued  by  the 
Small  Business  Administration  at  13 
CFR  Part  121. 

Backflt  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
rule  because,  although  the  rule  is 
applicable  to  all  current  or  future 
operating  nuclear  power  plants,  the 
provisions  of  the  rule  codify  and  permit 
the  continuation  of  a  previously 
accepted  practice.  This  action  will  not 
encumber  those  using  this  accepted 
practice  with  the  added  burden  of 
seeking  exemptions  to  the  existing  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference, 
inteigovernmental  relations,  Nurlear 
power  plants  and  reactors.  Penalty. 
Radiation  protection.  Reactor  siting 
ciilena.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  aathonty  of  the 
Atomic  Energy  .Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  b^Z  and  553. 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  Part  .50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  in  Part  as  follows: 

Authority:  Sec.  1«1.  68  Sidl.  948  as 
amended  (42  U.S.C.  Z201):  sec  201.  R8  Stat 
1242.  as  amended  (42  U.S.C.  3841). 

2.  In  Appendix  J.  Section  lil.A.3.(a)  is 
revised  to  read  as  follow .s: 

.Appendix  ) — Primary  Realtor 
Containment  Leakage  Testing  for  Waler- 
Cooled  Power  Reactors 


III.  I  j'Hkage  Testing  Require-nents 
•  *  •  •  • 

A   Type  A  Test—'   '    ' 

3.  Test  Methods,  (a)  Al!  Typ.-  .\  it-sIs  shiill 
be  condiicted  in  accordani.e  with  the 
provisions  of  the  American  National 
Standard  N45.4-1972.  "Leakwge  Rate  Testing 
of  Containment  Structures  for  Vuclear 
Reactors".  March  16.  1972.  !n  addition  to  ihi- 
Total  time  and  Point-to-Point  methods 
described  in  that  standard,  the  Mass  Point 
Method,  when  used  with  a  test  duration  of  ai 
least  24  hours,  is  an  acceptable  method  to  use 
to  calculate  leakage  rates.  A  typical 
description  of  the  Mass  Point  method  can  be 
found  in  the  American  National  Standard 
ANSI/ANS  56.S-1987.  '•Containment  System 


45892      Federal  Register  /  Vol.  53,  No.  220  /  Tuesday.  November  15.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday.  November  15,  1988  /  Rules  and  Regulations      45893 


Leakage  Testing  Requirements",  January  20, 
1987.' 

***** 

Dated  Rockville,  MD,  this  Isf  day  of 
.November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Jr.. 

Executive  Director  for  Operations. 
|FR  Doc.  88-26332  Filed  11-1+-88;  8:45  am) 

BILLING  CODE  7590-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  76-SW-41;  Amdt.  3»-6069] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI),  Model 
206A,  206A-1,  2068,  2068-1,  206L, 
206-L1,  and  206L-3  Helicopters 

AGENCY:  Federal  Aviation 
Administrafion  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  establishes  a  2-year  calendar  life 
in  addition  to  the  existing  flight  time 
restriction  on  the  tension-torsion  (T-T) 
straps  on  the  BHTI  Mode!  206A,  206A-1, 
206B,  206B-1.  206L,  206L-1,  and  206L-3 
helicopters.  The  AD  is  needed  to 
prevent  T-T  strap  failure  which  would 
result  in  main  rotor  (M/R)  blades 
departing  the  helicopter  and  subsequent 
loss  of  the  helicopter. 
dates:  Effective  Date:  December  1 5, 
1988. 

Complianco:  Compliance  is  required 
within  the  next  6  calendar  months  after 
the  effective  date  of  this  AD,  unless 
already  accomplished. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mi.  Gary  Roach,  Helicopter  Certification 
Branch.  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Wortli.  Texas  76193-0170.  telephone 
(817)624-5179. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  10  a.mend  Amendment  39-.3221, 
AD  No.  7b-l  1-02  (43  FR  22340;  May  25. 
1978),  which  currently  requires 
retirement  of  the  T-T  straps  as  a 


'  A.\S1  .N45  4-1972.  •'Leakage  Rale  Testing  of 
ContdinmenI  Siruclures  ior  Nucle.ir  Reactors" 
fdijled  March  16. 1972).  Incurporalinn  of  ANSI 
N45.4-1972  by  reference  was  approved  by  the 
Director  of  the  Federal  Register  on  October  30.  1972. 
Copies  of  this  standard,  as  well  as  ANSl/ANS-Sti.B- 
"»a7.    Containment  System  Leakage  Testing 
Requirements"  (dated  fanuary  20. 1987)  may  be 
obtained  from  the  American  Nuclear  Society,  555 
North  Kensington  Avenue,  La  Grange  Park.  IL  60525. 
A  copy  of  each  of  these  standards  is  available  for 
inspection  at  the  Commission's  Public  Document 
Room  at  2120  L  Street  NVV.,  Washington.  DC. 


function  of  flight  time  with  no  calendar 
time  restriction  on  BHTI  Mode!  206A. 
206A-1.  206B,  206B-1,  and  206L 
helicopters  was  published  in  the  Federal 
Register  (52  FR  23464)  on  June  22, 1987. 

The  proposal  was  prompted  by 
extensive  testing  which  was 
accomplished  by  the  manufacturer  on  T- 
T  straps  which  had  been  retired  2  years 
after  installation  but  had  not  reached 
their  flight-hour  life  limit.  The  results 
showed  that  the  T-T  straps  should  have 
a  2-year  calendar  life  limit  to  assure 
airworthiness  of  the  part.  Consequently, 
the  proposed  amendment  called  for  a  2- 
year  calendar  life  restriction  on  the  T-T 
straps,  in  addition  to  the  existing  flight 
hour  life  limit.  Interested  persons  have 
been  afforded  an  opportunity  to 
participate  in  the  making  of  this 
amendment.  No  comments  were 
received.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  would  involve  5,000 
helicopters  for  an  estimated  cost  of 
S3. 854  per  helicopter  every  2  years. 
Therefore,  I  certify  that  this  action:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979).  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  RepulHtory 
P'lcxibility  Act. 

List  of  Subjects  11  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safely,  Safety. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  §  39.13  of  Piirt  39 
of  the  FAR  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


I 


Authority:  49  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    ( Amended  1 

2.  By  amending  Amendment  39-3221. 
AD  No.  78-11-02  (43  FR  22340)  by 
revising  the  applicability  paragraph  and 
paragraph  (c)  and  adding  paragraph  (d) 
to  read  as  follows: 

Bell  Helicopter  Textioa,  Inc.:  Applies  to 

Model  206 A.  206A-1.  206B,  206B-1,  206L 
206L-1,  and  206L-3  helicopters  certified 
in  any  category.  (Airworthiness  Docket 
No.  76-ASW-41) 
Compliance  is  required  within  the  next  6 

calendar  months  after  effective  date  of  this 

AD.  unless  already  accomplished. 
To  prevent  M/R  blades  from  departing  the 

helicopter,  accomplish  the  following: 

*  «  •  *         • 

(c)  The  retirement  time  of  the  tension- 
torsion  straps.  Part  Numbers  206-010-105-3, 
206-010-105-5.  and  206-011-127-1,  is  reduced 
from  1.200  to  600  hours'  time  in  service.  These 
straps  must  be  retired  from  service  by 
January  1. 1989,  regardless  of  time  in  service. 
The  inboard  strap  fittings.  P/N's  206-010- 
155-11  and  -15,  must  be  removed  from 
service  as  noted  in  paragraph  (a)(1)  of  this 
AD.  Replacement  tension/torsion  straps,  P/ 
N's  206-011-147-001,  -003.  -005,  -007,  and 
206-011-154-101  and  -103,  have  a  1,200  hour 
time  in  service  life  or  2-year  calendar  life 
after  installation,  whichever  occurs  first. 

|d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safniy 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  Helicopter  Certification  Branch. 
Federal  Aviation  Administration.  Fort  Worth. 
Texas  70193-0170. 

This  amendment  amends  Amendment 
39-3221;  AD  No.  78-11-02  (43  FR  22340). 

This  amendment  becomes  effective 
December  15. 1988. 

Issued  in  Fort  Worth,  Texas,  on  November 
2, 1988 
L.  B.  Andriesen. 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  88-26;;fl9  Filed  11-14-88;  8:45  amj 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  88~NM-49-AD;  Amdt.  39-6057} 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  currently 
requires  inspections  of  certain  main 
landing  gear  (MLG)  support  link 


assemblies,  and  replacement,  if 
riocessary.  This  amendment  requires  the 
modification,  or  replacement,  of  the 
MLG  support  link  assemblies  with  a 
new  improved  design.  This  additional 
modification  is  necessary  to  prevent 
failure  of  the  support  link  shaft  which,  if 
not  corrected,  could  result  in  damage  to 
the  wing  and/or  hydraulic  system. 
EFFECTIVE  DATE:  December  16, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  F.^A,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R.  Wood.  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1924, 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
68-17-01,  Amendment  39-1228.  to 
require  the  inspection  for  cracking  of 
certain  MLG  support  hnks,  and 
replacement,  if  necessary,  on  certain 
Boeing  Model  727  series  airplanes,  was 
published  in  the  Federal  Register  on 
June  9, 1988  (53  FR  21669). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  stated  that  the 
requirement  to  inspect  the  MLG  support 
link  shafts  on  airplanes  that  have  had 
the  MLG  support  links  reworked  or 
replaced  in  accordance  with  Boeing 
Service  Bulletin  727-32-306.  Original 
Issue,  should  be  changed  to  8  years  after 
the  rework,  rather  than  the  proposed 
5.000  hours  time-in-service  or  2  years, 
whichever  occurs  first.  The  commenter 
also  stated  that  the  links  on  its  airplanes 
are  lubricated  every  400  hours.  The  FAA 
does  not  concur  that  the  links  installed 
in  accordance  with  the  initial  release  by 
the  service  bulletin  will  be  good  for  8 
years  time-in-service,  because  the 
interference  problem  that  causes  the 
corrosion  and  cracking  problem  still 
exists  between  the  bushing  and  the 
shaft.  The  FAA  has  determined, 
however,  that  corrosion  will  be  reduced 
if  the  link  has  been  periodically 
lubricated.  Therefore,  if  the  above 
conditions  are  met,  the  FAA  has 
determined  that  the  terminating  action 


for  the  AD  will  not  have  to  be 
accomplished  until  the  link  has  been  in 
service  for  5  years.  Accordingly,  the 
final  rule  has  been  revised  to  address 
this  by  adding  a  new  paragraph  C, 
which  is  applicable  to  these  airplanes. 

Another  commenter  staled  that  it  had 
reduced  corrosion  on^e  shafts  by 
installing  "TFE"  teflon  lined  bushings, 
instead  of  the  currently  utilized  "DU" 
lined  bushings.  The  commenter 
proposed,  as  an  alternate  action  to  the 
proposed  requirements,  that  visual 
inspections  of  the  support  link  shaft  be 
required  for  airplanes  using  the  ITE 
teflon  lined  bushings,  and  if  no 
corrosion  was  detected,  the  link  would 
not  have  to  be  modified  in  accordance 
with  the  service  bulletin  for  4  years.  The 
FAA  does  not  concur  with  the 
commenter's  pioposal,  since  the 
interference  problem  that  resulted  in  the 
corrosion  and  cracking  of  the  shaft  can 
still  occur  with  the  teflon  lined  bushing. 

Another  commenter  stated  that, 
because  of  the  lead  time  necessary  for 
obtaining  the  kits  for  replacement  or 
rework  of  the  links,  the  proposed 
compliance  time  of  5,000  hours  time-in- 
service  will  impose  a  hardship  on  the 
operators.  The  FAA  has  discussed  the 
potential  lead  time  problem  with  the 
manufacturer.  The  manufacturer  stated 
that  it  could  accelerate  delivery  of  the 
necessary  parts.  Also,  it  is  possible  for 
airlines  to  modify  the  existing  support 
link  assemblies  and  bushings.  Therefore, 
the  FAA  does  not  agree  wiUi  the 
commenter.  However,  for  reasons 
discussed  below,  the  initial  compliance 
time  has  been  changed  to  6.000  hours 
time-in-service  or  2  years,  whichever 
occurs  first. 

Another  commenter  stated  that  the 
proposed  compliance  time  of  5.000  hours 
time-in-service  should  be  changed  to 
5,500  or  6,000  hours  time-in-service 
since,  based  on  the  normal  airplane 
utilization  rate  for  most  affected 
operators,  the  calendar  period  of  2  years 
is  equivalent  to  that  number  of  hours 
time-in-service.  The  FAA  established 
the  5,000-hour  time  limit  based  upon  a 
predicted  rate  of  utilization  of  the 
affected  airplane  models  within  a  2-year 
time  period.  However,  in  light  of  the 
information  provided  by  this 
commenter.  and  because  the  corrosion  is 
considered  to  be  primarily  a  time- 
dependent  phenomenon,  the  FAA 
concurs  that  the  proposed  5,000  hour 
time-in-service  compliance  time  can  be 
safely  extended  to  6,000  hours  time-in- 
service.  The  final  rule  incorporates  this 
change. 

The  last  commenter  stated  that  the 
incorporation  of  the  terminating  action 
in  the  proposed  rule  is  inadequate  to 
eliminate  the  corrosion  problems  of  the 
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link  and  shaft.  The  FAA  does  not 
concur.  The  commenter  did  not  provide 
any  evidence  that  would  substantiate  its 
claim.  From  data  and  other  information 
provided  by  the  manufacturer,  the  FAA 
has  determined  that  the  incorporation  of 
the  terminating  modification  will 
prevent  the  corrosion  and  subsequent 
cracking  problem.  However  should 
future  service  experience  prove  that  the 
terminating  modification  is  inadequate 
for  eliminating  the  corrosion  and 
cracking,  the  FAA  may  then  consider 
further  rulemaking  to  address  it. 

After  careful  review  of  the  available 
dsta,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
changes  previously  noted. 

It  is  estimated  that  1,285  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  wiil  take  approximately  22 
ir.anhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  US.  operators  is 
estimated  to  be  $1,130,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  su^icient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  signiHcant 
under  DOT  Regulatory  PoUcies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  %vill  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  727 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 
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PART  39— [AMENDED] 

it  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354<a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§  39.13    [AfiMnded] 

2.  By  superseding  AD  68-17-01. 
Amendment  39-635,  as  amended  by 
Amendment  39-1228,  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  all  Model  727  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  727-32-306.  Revision  1.  dated 
February  25. 1988,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  main  landing  gear 

support  link  shaft,  which  could  result  in 

damage  to  the  wing  and/or  hydraulic  system. 

accomplish  the  following: 

A.  Within  the  next  1.000  hours  time-in- 
service  since  the  last  inspection  in 
accordance  with  .\D  68-17-01.  and  thereafter 
at  inter\-als  not  to  exceed  1.000  hours  time-in- 
service  until  the  requirements  of  paragraph 

B  .  below,  are  accomplished,  perforrr.  an 
ultrasonic  inspection  for  cracks  of  the  P/N 
65-19657-4,  -5,  -8,  ot  -1  j  main  landing  gear 
(MLX^)  support  link  in  accordance  with 
paragraph  11,  Accomplishrn<;nt  Instructions. 
Part  I — Inspection  Data,  B.  Ultrasortic 
Inspection  Data  of  Boeing  Service  Bulletin 
32-90.  Revision  1,  dated  May  29. 1968.  or 
Boeing  Service  Bulletin  32-189.  dated  May  25. 
1971.  If  any  cracks  are  detected,  prior  to 
further  flight,  perform  visual  and  magnetic 
particle  inspections  of  the  MLG  support  link 
s.haft  as  described  in  paragraph  R.  below, 
and  replace  or  modify  the  MLG  support  link 
and  bushing  accordingly. 

B.  Except  for  airplanes  identified  in 
paragraph  C.  below,  within  the  next  6.000 
hours  time-in-service  or  2  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
sooner,  perform  a  visual  inspection  of  the 
MLG  support  link  shaft  for  corrosion,  and  a 
magnetic  particle  inspection  for  cracks.  If  any 
corrosion  and/or  cracks  are  detected  in  the 
MLG  support  link  shaft,  prior  to  further  flight, 
repair  or  replace  in  accordance  with  Section 
32-01-02  of  the  Boeing  727  Landing  Gear 
Overhaul  Manual.  In  addition,  replace  or 
modify  the  MLG  support  link,  P/N  65-19657- 
4,-5,-8.-11,-13.-15,-16,  or-18,  and  associated 
bushing,  as  necessary,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-32-306,  Revision  1,  dated 
February  25. 1988. 

C.  In  lieu  of  the  requirements  of  paragraph 
B..  above,  for  airplanes  line  numbers  1793 
and  subsequent,  and  airplanes  that  have 
been  modif.ed  in  accordance  with  Boeing 
Service  Bulletin  727-32-306.  dated  March  26. 
1982.  and  which  have  had  the  MLG  support 
links  hibricated  at  intervals  not  to  exceed  500 
hours  time-in-service:  Within  the  next  6.000 
hours  time-in-service  or  2  years  after  the 
effective  date  of  this  AD.  whichever  occurs 
sooner,  or  5  years  since  the  modification, 
whichever  occurs  later,  perform  a  visual 


inspection  for  corrosion  and  a  magnetic 
particle  inspection  for  cracks  of  the  MLG 
support  link  shaft.  If  any  corrosion  and/or 
cracks  are  detected  in  the  MLG  support  link 
shaft,  prior  to  further  flight,  repair  or  replace 
in  accordance  with  Section  32-01-02  of  the 
Boeing  Model  727  Landing  Gear  Overhaul 
Manual.  In  addition,  replace  or  modify  the 
MLG  support  Knk  and  associated  bushing,  as 
necessary,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-32-306,  Revision  1.  dated 
February  25, 198a 

D,  An  alternate  means  of  compliance  or 
adjustment  of  Ae  compHance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certi&cation  OfBce.  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintei^nce 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  OfficM. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  F.^R  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Ckimmerda) 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Airta^ft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

This  amendment  supersedes  AD  68- 
17-01,  Amendment  39-635,  an  aniended 
by  Amendment  39-1228. 

This  amendment  becomes  effective 
December  13. 1988. 

Issued  in  Seattle.  Wasliington.  on  October 
20. 1988. 

Darrell  M.  Pederson, 
Ac  tins;  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  8»-26294  Filed  11-14-88;  8:45  am] 
BILUNG  COOE  4910-t3-H 

14  CFR  Part  39 

[Docket  No.  88-ANE-33;  Amdt.  39-6033) 

Airworthiness  Directives;  General 
Electric  Co.  (GE)  CF6-80C2;  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  low  cycle  fatigue  (LCF) 
retirement  lives  for  certain  fuel 
manifolds  installed  on  CE  CF6-80C2 


series  turbofan  engines.  It  also  requires 
inspections  for  fuel  manifold  leakage 
and  manifold  clamping  device  security. 
This  AD  is  needed  to  prevent  fuel 
manifold  leakage  resulting  in  an 
uncommanded  loss  of  engine  power 
and/or  a  possibility  of  fire. 
dates:  Effective:  November  29, 1988. 

Compliance  Schedule:  As  required  in 
the  body  of  the  AD.  Comments  for 
inclusion  in  the  docket  must  be  received 
on  or  before  December  15, 1988. 

Incorporation  by  Reference: 
Approved  by  the  Director  of  the  Federal 
Register  as  of  November  29, 1988. 

ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  dupUcate 
to:  Federal  Aviation  Administration, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  88-ANE-33, 12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803;  or  delivered  in 
duplicate  to  Room  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
"Docket  No.  88-ANE-33". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  311, 
between  the  hours  of  8fl0  a.m.  and  4:.'M) 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  A.  Woidan,  Engine  Certification 
Brpnch.  ANE-142.  Engine  Certification 
Office,  Engine  and  Projjener  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration.  12  New 
England  Executive  Park.  Burlington, 
MassHchusefts  01803;  telephone  (617) 
273-7096. 
SUPPLEMENTARY  INFORMATION:  Fuel 

manifold  cracking  and  subsequent  fuel 
leakage,  resulting  in  an  inflight 
shutdown  in  one  case,  have  occurred  on 
two  revenue  service  engines  and  three 
factory  development  test  engines. 
Analysis  of  these  manifold  cracks, 
supplemented  by  additional  stress  and 
component  tests,  have  identified  high 
cycle  fatigue  (HCF)  and  low  cycle 
fatigue  (LCF)  failure  mechanisms. 
Manifold  clamping  devices  which  are 
loose  or  worn  result  in  fuel  manifold 
HCF  cracking.  Tlie  manifold  is  also 
subjected  to  an  overstress  condition 
during  engine  operation  which  results  in 
fuel  manifold  LCF  cracking. 

The  FAA  has  therefore  determined 
that  certain  GE  CF6-aoC2  fuel  manifolds 
must  be  limited  to  a  service  life  of  2000 
cycles.  This  determination  is  based  on 
updated  stress,  temperature,  and 
mission  analyses.  The  AD  would  require 
affected  parts  to  be  retired  from  service 
at  or  prior  to  the  LCF  life  limit,  except 


for  affected  parts  which  are  at  or  above 
the  life  limit,  in  which  case  a  removal 
schedule  is  specified.  The  FAA  has 
further  determined  that  one-time  visual 
inspections  of  the  fuel  manifold  for 
leakage  and  clamping  device  security 
are  required  to  ensure  safe  operation  of 
the  manifold  until  it  is  removed  from 
service. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  if  is  found  that  nolice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  exists  for  mtiking  this 
amendment  effective  in  less  than  30 
days. 

Ai though  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  iaimediale  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule. 

Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire,  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA.  This  rule  may 
be  amended  in  light  of  comments 
received.  Comments  that  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effectiveness  of 
the  AD,  and  determining  whether 
additional  rulemaking  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  summarizing  each  FAA- 
public  contact,  concerned  with  the 
substance  of  this  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
amendment,  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No,  88-ANE-33". 
The  postcard  will  be  dale/time  stamped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  pieparation  of  a 
Federalism  Assessment. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  nol  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  Ihat  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  this  final 
evaluation  if  fiied,  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FURTHER  INFORMATION 
CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^49. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

General  EJectric  Company:  Applies  to 
General  Electric  Company  (GE) 
CF6-80C2  series  turbofan  engines. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  fuel  mainfolds 
accomplish  the  following: 

(a)  Remove  from  service  and  replace  with 
serviceable  parts  fuel  mainfold.  Part  Numbers 
(I'/N)  1303M31GO4  and  1303M32C04  in 
accordance  with  CE  CF6-80C2A/B  Series 
Alerl  Service  Bulletin  (ASB)  A73-038,  dated 
August  3,  1988,  which  have  accumulated  1,700 
or  more  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD.  within  the  next  300 
cycles  in  service  (CIS)  or  at  the  next  aircraft 
letter  check,  whichever  occurs  first,  after  the 
effective  date  of  this  AD. 

(b)  Inspect,  remove  as  required  and  replace 
with  servicable  parts,  fuel  manifold  P/N 
1303M31GO4  and  1303M32G04  in  accordance 
with  GE  CF&-80C2A/B  Series  ASB  A73-fl38. 
dated  August  3.  1988.  which  have 


accumulated  less  than  1.700  CSN  on  the 
effective  date  of  this  AD,  within  the  next  300 
CIS  after  the  effective  date  of  this  AD. 

(c)  Remove  from  service,  and  replace  with 
serviceable  parts  fuel  manifold  P/N 
1303M31G04  and  1303M32G04.  in  accordance 
with  GE  CF6-80C2A/B  Series  ASB  A73-038. 
within  300  CIS  after  the  effective  date  of  th'E 
AD.  if  the  total  CSN  cannot  be  documenied- 

(d)  Thereafter,  remove  from  service  and 
replace  wiih  serviceable  parts  fuel  manifold 
P/N  1303M3iai4  and  1303.V132CO4  in 
accordance  with  CE  CF6-80C2A/B  Series 
ASB  A73-C38  prior  to  accumulating  2,000 
CSN. 

(p)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21,197  and  21.1ti9 
to  a  base  where  the  AD  may  be 
ai  compliahed. 

(r")  Upon  submission  of  substantiating  da':* 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Eng  r,r- 
Cerlification  Office,  Engine  and  Propeller 
Directoraie,  Airuraft  Certification  Service, 
may  a.ijust  the  compliance  srhpdules 
specified  in  this  AD. 

General  Electric  Cr6-80C2A/B  Series  SB 
ArS-O.ie,  dated  August  3, 1988.  identified  anu 
described  in  this  document,  is  incorporated 
herein  and  made  a  part  hereof  pursuant  to  5 
U.S.C,  552(8](1),  All  persons  affected  by  this 
directive  who  have  nol  already  received  this 
document  from  the  manufacturer  may  obtain 
copies  upon  request  to  General  Electric 
Aircraft  Engines,  CF6  Distribution  Clerk, 
Room  132,  111  Merchant  Street,  Cincinnati, 
Ohio  45246. 

This  document  may  also  be  examine:', 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  New  England  Region.  1 J 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  Room 
311,  Rules  Docket  No.  88-ANE-33, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
November  29,  1988, 

Issued  in  Burlington,  Massachusetts,  on 
September  16, 1988, 

lack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

|FR  Doc.  88-26291  Filed  11-14-88:  8:45  am] 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  modiflcation  of  the  sixth  stage 
turbine  inner  airseal  (IAS)  assembly  in 
accordance  with  Revision  5  of  PW 
Service  Bulletin  (SB)  4835.  It  also 
requires  a  one-time  visual  and 
fluorescent  penetrant  inspection  (FPI) 
and  removal,  if  necessary,  in 
accordance  with  Revision  5  of  the  SB  for 
IAS  assemblies  that  have  been  modified 
in  accordance  with  Revision  3  or  earlier 
revisions  of  the  SB.  The  AD  is  needed  to 
prevent  uncontained  engine  failure. 
dates: 

Effective:  December  15, 1988. 

Compliance  Schedule:  As  prescribed 
in  the  body  of  this  AD. 

Incorporation  by  Reference 

Approved  by  the  Director  of  the 
Federal  Register  as  of  December  15, 
1988. 

ADDRESSES:  The  applicable  SB  and 
section  of  the  engine  manual  may  be 
obtained  from  Pratt  and  Whitney. 
Publication  Department.  P.O.  Box  611, 
Middletown,  Connecticut  06457. 

A  copy  of  the  SB  and  the  applicable 
section  of  the  engine  manual  is 
contained  in  Rules  Docket  Number  86- 
ANE-38,  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATKMf  COMTACR 
Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlingtort, 
Massachusetts  01803;  telephone  (817) 
273-7084. 

SUPPLEMEMTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include  a 
new  AD  requiring  modification  and 
inspection  of  the  sixth  stage  IAS 
assemblies  installed  on  PW  )T9D-3A,-7, 
-7 A,  -7 AH,  -7H,  -7F.  -7),  and  -20 
turbofan  engines  was  published  in  the 
Federal  Register  on  November  26, 1986. 
(51  FR  42853). 

The  proposal  was  prompted  by  the 
development  of  cracks  that  led  to 
ruptures  in  7  sixth  stage  lAS's  in  service 
to  date.  During  one  of  those  events 
which  was  uncontained.  the  wing  fuel 
tank  inspection  port  was  penetrated, 
causing  a  wing  fuel  leak. 

The  post  modification  inspection 
requirements  of  PW  SB  4835,  Revision  3, 
dated  June  12, 1978.  or  earlier  revisions 
of  the  same  SB,  were  insu^cient  to 


detect  all  cracks  in  the  LAS.  Failures 
have  occurred  on  LAS's  which  had  been 
modified  and  inspected  previously  in 
accordance  with  the  above 
requirements.  The  inspection 
requirements  have  since  been  improved 
by  the  addition  of  a  wet  abrasive  blast 
process  to  expose  cracks  that  would 
otherwise  be  concealed  by  corrosion. 
lAS's  modified  in  accordance  with  PW 
SB  4835.  Revision  4.  dated  May  12. 1981, 
or  later  revision  of  the  SB  are  not 
subject  to  this  AD.  Since  this  condition 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the  AD 
requires  modification  of  unmodified  LAS 
assemblies  in  accordance  with  the 
requirements  of  PW  SB  4835,  Revision  5, 
dated  September  27, 1983.  It  also 
requires  a  one  time  visual  and  FP!  of 
LAS  assemblies  that  have  been  modified 
in  accordance  with  the  requirements  of 
Revision  3,  or  earlier  revisions  of  the  SB, 
at  the  next  low  pressure  turbine  (LPT) 
module  shop  visit. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Two  commenters  responded. 

The  first  commenter  proposed  an 
alternative  to  the  paragraph  under  the 
heading  "SUPPLEMENTARY 
INFORMATION"  beginning  with  "The  FAA 
has  determined  *  *  *",  describing  the 
statistics  and  cause  of  failures  of  LAS's 
as  well  as  corrective  actions  needed  to 
avoid  additional  failures.  The  FAA 
agrees.  The  proposed  paragraph  is  more 
explicit  than  that  of  the  notice  of 
proposed  rulemaking  (NPRM).  However, 
since  that  paragraph  is  informational  in 
nature,  the  FAA  has  not  incorporated 
the  exact  wording,  but  has  adopted  the 
intent  of  that  proposal. 

The  same  commenter  also  indentified 
that  there  are  approximately  1.713 
engines  affected  by  this  AD,  instead  of 
approximately  1306  engines,  as  stated. 
The  FAA  agrees,  and  the  correction  has 
been  made.  The  approximate  total  cost 
of  the  AD  was  also  reevaluated  and  was 
found  to  be  higher  than  originally 
estimated,  but  still  below  the  regulatory 
guidelines  for  a  major  rale. 

Both  commenters  requested  a  change 
in  paragraph  (a)  under  the  heading  "THE 
PROPOSED  AMENDMENT",  and  both 
proposed  their  own  alternative 
paragraph.  The  concern  of  both 
commenters  is  that  the  proposal 
requiring  certain  part  number  seal 
assemblies  to  be  modified  within  the 
next  500  cycles  in  service,  would 
necessitate  forced  removals  and 
grounding  of  certain  aircraft.  This 
concern  relates  to  certain  seals  in  the 
population  identified  by  the  NPRM  for 


modification,  which  had  either  been 
modified  but  not  re-identified  in 
accordance  with  the  SB  requirements,  or 
had  a  reduction  in  the  seal  knife  edge 
diameter  through  usage  in  service.  Such 
a  reduction  in  diameter  would  result  in 
an  acceptable  clearance  equivalent  to 
the  requirements  of  the  SB  and  would  be 
an  equivalent  m-eans  of  compliance  with 
paragraph  (a)  of  the  proposed  AD.  In 
addition,  certain  seals  of  the  same 
population  are  installed  in  engines  that 
incorporate  microfin  type  shrouds  that 
establish  adequate  seal  to  shroud 
clearance  for  safe  operation.  The  FAA 
agrees.  Paragraph  (a)  has  been 
reworded  to  incorporate  the  intent  of  the 
conunents  and  exclude  those  lAS's 
whose  seal  to  shroud  clearances  meet 
the  requirements  of  the  AD. 

The  second  commenter  also  suggested 
paragraph  (b)  read  as  follows:  "Inspect 
sixth  stage  LAS  in  accordance  with  the 
requirements  of  PW  (SB)  4735.  Revision 

4,  or  later  FAA  approved  versions  at  the 
next  LPT  module  shop  visit  (after 
effective  date  of  AD)."  The  FAA 
disagrees.  The  paragraph  in  the 
proposed  Ad  provides  more  explicit 
information  for  the  identification  of  the 
population  of  the  seals  that  need  to  be 
inspected  and  therefore  no  change  is 
made. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  AD  requires 
modification  and  one-time  visual  and 
fluorescent  penetrant  inspection,  in 
accordance  with  PW  SB  4835,  Revision 

5,  dated  September  27, 1983,  of  the  sixth 
stage  LAS  installed  in  certain 
IT9D-3A,  -7.  -7 A.  -7 AH.  -7H.  -7F.  -71. 
and  -20  turbofan  engines. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  FAA  has  detemined  that  this 
regulation  involves  approximately  1,713 
engines  at  an  approximate  total  cost  of 
$363,320.  It  has  also  been  determined 
that  few.  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  rule 
affects  only  operators  using  Boeing  747 
and  McDonnell  Douglas  DC-10-40 
aircraft  in  which  the  )T9D  engines  are 
installed,  none  of  which  are  believed  to 


be  small  entities.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Fart  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  use.  106(g)  (Revised  Pub.  97-449.  januarv 
12, 1983):  and  14  CFR  11.89 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  and  Wliitney:  Applies  to  Prutt  and 
Whitney  (PW)  fTSD-SA.  -7,  -7 A.  -7 AH, 
-7H,  -7F,  -7],  and  -20  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  sixth  stage  turbine  inner  airseal 
(IAS)  rupture  that  can  cause  uncontained 
engine  failure,  accomplish  the  following; 

(a)  Modify  sixth  stage  IAS  Part  Numbers 
(P/N)  751879.  660178.  661387.  667924,  677871. 
704,'jl6.  and  751881.  in  accordance  with  the 
Accomplishment  Instructions  contained  in 
PW  Service  Bulletin  4835.  Revision  5.  dated 
Sf  ptember  27.  1983.  as  follows; 

(1)  Sixth  stage  IAS  installed  wi!h  either 
honeycomb  or  microfin  type  shrouds  where 
engine  build  records  indicate  seal  knife  edge 
to  shroud  diametrical  clearance  less  than 
0.153  inches  in  either  the  front  or  the  rear 
knife  edge,  within  the  next  SCO  cycles  in 
service  after  the  effective  date  of  this  AD. 

(2)  Sixth  stage  IAS  installed  with  either 
honeycomb  or  microfin  type  shrouds  where 
engine  build  records  indicate  seal  knife  edge 
to  shroud  diametrical  clearance  equal  to  or 
more  than  0.153  inches  in  both  front  and  rear 
knife  edges,  at  the  next  low  pressure  turbine 
(LPT)  module  shop  visit  after  the  effective 
date  of  this  AD. 

(b)  Wet  abrasive  blast,  visually  inspect, 
and  fluorescent  penetrant  inspect  (FPI)  at  the 
next  LPT  module  shop  visit  after  the  effective 
date  of  this  AD,  r  accordance  with  the 
requirements  of  paragraph  4E,  Inspection  01, 
Section  72-52-06,  of  the  Engine  Manual  P/N 
646028.  Revision  74,  sixth  stage  IAS 


assemblies  P/N's  774836,  774827,  774829, 
774825,  774831,  774834,  and  774838,  that  have 
been  modified  in  accordance  with  the 
requirements  of  PW  SB  4835,  Revision  3, 
dated  )une  12, 1978,  or  earlier  revisions  of  the 
SB. 

(c)  Remove  from  service,  prior  to  further 
flight,  sixth  stage  IAS  assemblies  found 
cracked  when  accomplishing  the 
requirements  of  paragraph  (a)  or  (b)  above, 
and  replace  with  serviceable  parts. 

Notes:  (1)  Modification  of  sixth  stage  seals 
in  accordance  with  the  requirements  of  PW 
SB  4835.  Revision  4,  dated  May  21, 1981. 
constitutes  an  equivalent  means  of 
compliance  with  this  AD. 

(2)  For  the  purpose  of  this  AD,  an  LPT 
module  shop  visit  occurs  when  the  LPT 
module  rotor  is  removed  from  the  case  and 
vane  assembly. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provision  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Ser\'ice. 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  and  Propelle' 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  times  specified  in 
this  AD. 

PW  SB  4835,  Revision  5.  dated  September 
27,  1983,  and  the  PW  Engine  Manual  P/N 
646028,  Section  72-52-06,  Inspection  01, 
Paragraph  4E.  Page  817,  dated  December  1, 
1986.  and  Figure  810,  Page  818.  dated  August 
1. 1984,  identified  and  described  in  this 
document,  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 
Al!  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  mamJacturer  may  obtain  copies 
upon  request  to  Pratt  and  Whitney. 
Publication  Department,  P.O.  Box  611, 
Middletown,  Connecticut  06457. 

These  documents  also  may  be 
examined  at  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  Room 
311,  Rules  Docket  Number  886-ANE-38. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
December  15,  1988. 

Issued  in  Burlington.  Massachusetts,  on 
September  1, 1988. 

Jay ).  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-26293  Filed  11-14-88;  8:45  am] 
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Airworthiness  Directives;  Pratt  and 
Wtiitney  Canada  (PWC)  PT6B-36A, 
Turboshaft  Engines  Installed  in 
Sikorsky,  Aircraft  Model  S-76B 
Helicopters     • 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
PWC  PT6B-36A  turboshaft  engines 
installed  in  Sikorsky  Aircraft  Model  S- 
76B  helicopters  by  individual  priority 
letters.  The  AD  prohibits  steady  sta  te 
operation  at  certain  Nl  speed  ranges, 
requires  the  installation  of  a  vibration 
damping  device,  and  establishes  a  life 
limit  for  certain  third  stage  compressor 
stator  assemblies.  The  AD  is  needed  to 
prevent  partial  power  loss  or  inflight 
engine  shutdown  resulting  from  a  third 
stage  compressor  stator  vane  failure. 
DATES:  Effective:  November  29, 1988,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  88-03-01, 
issued  February  2, 1988.  which 
contained  this  amendment. 

Compliance:  As  required  in  the  body 
of  the  AD. 

Incorporation  by  Reference: 
Approved  by  the  Director  of  the  Federal 
Register  as  of  November  29, 1988. 
ADDRESSES:  The  technical  information 
referenced  in  this  amendment  may  be 
obtained  from  Pratt  and  Whilrcy 
Canada,  Box  10,  Longueuil,  Quebec, 
Canada  J4K  4X9:  or  may  be  examined  at 
the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  New  England  Region. 
Rules  Docket  Number  88-ANE-06,  12 
New  England  Executive  Park,  Room  311, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a..Ti.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Cook,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7082. 

SUPPLEMENTARY  INFORMATION:  On 
February  2. 1988.  priority  letter  AD  88- 
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03-01  was  issued  and  made  effective 
immediately  to  all  known  U.S.  owners 
and  operators  of  PWC  PT6B-36A 
turboshaft  engines.  The  AD  prohibited 
steady  state  engine  operation  in  two  gas 
generator  (Nl)  speed  ranges  because 
resonant  frequencies  encountered 
during  these  speed  ranges  have  resulted 
in  high  cycle  fatigue  cracking  of  the  third 
stage  compressor  stator  vanes.  This 
effect  on  the  compressor  stator  vane 
assembly  may  result  in  a  reduction  of 
engine  power  or  an  inflight  engine 
shutdown.  Five  partial  power  loss 
events  and  one  event  resulting  in  an 
inflight  engine  shutdown  have  occurred. 
AD  action  was  necessary  to  prevent 
partial  power  loss  or  inflight  engine 
shutdown  resulting  from  a  third  stage 
compressor  stator  vane  failure. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letters  issued 
February  2, 1988,  to  all  known  U.S. 
owners  and  operators  of  PWC  PT6B- 
36A  turboshaft  engines  installed  in 
Sikorsky  Model  S-76B  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  dops  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  28, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 


placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  the  final 
evaluation  if  filed,  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FURTHER  INFORMATION 
CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12,  1983):  and  14  CFR  11.89. 

^39.13    [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  and  Whitney  Canada:  Applies  to  Pratt 
and  Whitney  Canada  (PWC)  PT6B-36A 
turboshaft  engines  incorporating  the  third 
stage  compressor  stator  assembly.  Part 
Number  (P/N)  3109163-01.  installed  in 
Sikorsky  Aircraft  S-76B  helicopters.  The 
third  stage  compressor  stator  assembly. 
P/N  3109163-01  is  incorporated  in 
engines.  Serial  Number  PC-E36043  and 
subsequent,  and  those  engines 
incorporating  PWC  Service  Bulletin  (SB> 
11022,  dated  September  28,  1987. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  third  stage 
compressor  stator  vane  assembly  which 
could  result  in  loss  of  engine  power  or  an 
inflight  engine  shutdown,  accomplish  the 
following: 

(a)  Prior  to  further  flight,  accomplish  the 
following 

(1)  Attach  a  placard  which  reads  "avoid  Nl 
ranges,  78-80.5%,  95.6-97.6%".  in  full  view  of 
the  pilot  and  copilot,  as  close  as  practicable 
to  the  Nl  speed  indicators. 

(2)  Place  a  copy  of  this  AD  in  the 
appropriate  rotorcraft  flight  manual. 

(3)  Operate  the  rotorcraft  in  accordance 
with  these  speed  range  restrictions. 

(b)  For  engines  which  have  accumulated  25 
hours  or  less  total  time  in  service  (TIS)  from 
the  effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Install  vibration  damping  device.  Part 
Number  (P/N)  3112128-01,  on  vane  assembly. 
P/N  3109163-01,  in  accordance  with  PWC 
Alert  SB  A-11033.  dated  December  31, 1987. 
prior  to  accumulating  25  hours  total  TIS. 

(2)  Remove  vane  assembly.  P/N  3109163- 
01.  prior  to  accumulating  600  hours  total  TIS, 
and  replace  with  a  serviceable  part. 


(c)  For  engines  which  have  accumulated 
more  than  25  hours  total  TIS  from  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Install  vibration  damping  device,  P/N 
3112128-01,  on  vane  assembly.  P/N  3109163- 
01,  in  accordance  with  PWC  Alert  SB  A- 
11033,  dated  December  31, 1987,  within  25 
hours  TIS  from  the  effective  date  of  this  AD. 

(2)  Remove  vane  assembly,  P/N  3109163- 
01,  within  100  hours  TIS  from  the  installation 
of  damping  device,  P/N  3112128-01,  ard 
replace  with  a  serviceable  part. 

(d)  Thereafter,  remove  from  service  vane 
assembly.  P/N  3109163-01,  prior  to 
accumulating  600  hours  TIS  since  new,  and 
replace  with  a  serviceable  part. 

Note:— When  vane  assembly,  P/N  3109163- 
01,  is  installed  as  a  serviceable  part,  it  must 
include  damping  device,  P/N  3112126-01. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  Federal  Aviation 
Regulations  21.197  and  21.199  to  a  base  where 
the  AD  can  be  accomplished. 

(f)  Upon  request  from  an  operator,  an 
equivalent  means  of  compliance  with  the 
requirements  of  this  AD  may  be  approved  by 
the  Manager,  Engine  Certification  Office, 
Engine  &  Propeller  Directorate,  Aircraft 
Certification  Service. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  &  Propeller 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

PWC  Alert  SBA-11033,  dated  December  31. 
1987,  and  PWC  SB  11022,  dated  September  28. 
1987,  identified  and  described  in  this 
document,  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 
All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Pratt  and  Whitney  Canada, 
Box  10,  Longueuil,  Quebec,  Canada  ]4K  4X9. 
These  documents  may  also  be  examined  at 
the  Office  of  the  Assistant  Chief  Counsel. 
Federal  Aviation  Administration,  New 
England  Region,  Rules  Docket  No.  88-ANE- 
06. 12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  Room  311. 

This  amendment  becomes  effective 
November  29, 1988,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
individual  priority  letter  AD  88-03-01, 
issued  February  2, 1988,  which 
contained  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
September  16, 1988. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  88-26292  Filed  11-14-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  771,  773,  and  774 

I  Docket  No.  80902-8202] 

Exports  to  Finland;  General  Licenses 
GCQ  and  G-CEU,  Permissive 
Reexports  From  Finland  to  the 
People's  Republic  of  China.  Higher 
Level  Computers  Under  the 
Distribution  License 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

summary:  As  part  of  the  Department  of 
Commerce  initiative  to  streamline 
export  licensing  requirements  for 
exports  to  countries  that  are 
demonstrating  increased  ability  to 
safeguard  reexports  of  U.S. -origin 
strategic  goods  and  technology,  the 
Bureau  of  Export  Administration  (BXA) 
is  extending  additional  benefits  to 
Finland  under  section  5(k)  of  the  Export 
Administration  Act  of  1979,  as  amended 
This  action  will  lessen  the 
adininistrative  burden  on  U.S.  exporters 
and  their  foreign  customers. 
Specifically,  BXA  is: 

•  Amending  General  Licenses  GCG 
and  G-CEU  to  authorize  certain 
shipments  of  U.S.-origin  commodities  to 
Finland. 

•  Removing  the  requirement  for 
specific  U.S.  reexport  authorization  for 
reexports  from  Finland  to  the  People's 
Republic  of  China  of  commodities 
described  in  Advisory  Notes  for  the 
People's  Republic  of  China  or  Country 
Groups  QWY,  and 

•  Amending  the  Distribution  License 
procedure  to  authorize  exports  of 
computers  with  a  processing  data  rate  of 
up  to  1000  megabits  per  second. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
WiHard  Fisher,  Regulations  Branch, 
Bureau  of  Expert  Administration, 
Telephone:  (202)  377-3856. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  Control  Number  0694- 
0015. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comments,  and  a  delay  in 
effective  date.  This  rule  is  also  exempt 
from  these  APA  requirements  because  it 
involves  a  foreign  and  military  affairs 
function  of  the  United  States.  Section 
13(b)  of  the  EAA  does  not  require  this 
rule  be  published  in  proposed  form 
because  this  rule  does  not  impose  a  new 
control.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  frir  public  comment 
be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Department  of  Commerce.  P.O.  Box  273, 
W.Tshingtun,  Dv*^  20044. 

List  of  Subjects  in  15  CFR  Parts  771,  773, 
and  774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  771,  773,  and  774  of 
the  Export  Administration  Regulations 
are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  774  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended  by  Pub 
L.  97-145  of  December  29. 1981  and  by  Pub.  L. 
99-64  of  July  12. 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757,  July  16, 1985). 


2.  The  authority  citation  for  15  CFR 
Parts  371  and  373  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended  by  Pub. 
L  97-145  of  December  29. 1981,  Pub.  L  99-64 
of  July  12. 1985  and  Pub.  L  100-418  of  August 
23, 1988:  E.0. 12525  of  July  12.  1985  (.W  FR 
28757,  July  16, 1985):  Pub.  L  95-223  of 
December  28. 1977  (50  U.S.C.  1701  et  seq.]: 
EO  12532  of  September  9. 1985  (50  FR  36861. 
September  10. 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925.  September  8. 
1986):  Pub.  L.  00  410  of  October  2,  1«86  (22 
use.  5001  el  seq.]:  and  E.0. 12571  of 
October  27. 1986  (51  FR  39505,  October  29. 
1986). 

PART  771— (AMENDED] 

$771.14    (Amended] 

3.  Li  §  771.14.  paragraph  [b]  is 
amended  by  adding  "Finland." 
immediately  after  the  word  "Austria.". 

§  771.20    (Amended] 

4.  In  §  771.20,  the  second  sentence  of 
the  introductory  text  of  paragraph  (a)  is 
amended  by  adding  "Finland," 
immediately  after  the  words  "the 
governments  of. 

PART  773— (AMENDED] 
Supplement  No.  8 — (Amended) 

5.  In  Supplement  No.  8  to  Part  773, 
"Finland  "  is  added  immediately  before 
"Switzerland". 

PART  774— (AMENDED] 
t)  774.2    [Amended] 

6.  In  section  774.2,  paragraph  (j)  is 
amended  by  adding  the  word  "Finland. ' 
immediately  before  the  words  "or 
Switzerland,". 

Dated:  November  9.  1988 
Michael  E.  Zacharia. 
Assistant  Secretary  for  Expo.'-t 
A  dm  in  ts  trot  ion. 
[FR  Due.  88-26Zh3  Filed  11-14-88.  8  45  am| 
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Issued  November  7, 1988. 
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ACTION:  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  reviewed  its  regulations  requiring 
interstate  natural  gas  pipehne 
companies  to  notify  the  Commission  of 
any  serious  interruptions  of  gas  service 
(18  CFR  260.9  (1988))  and  has  decided  to 
make  no  substantive  changes  to  the 
current  §  260.9.  The  Commission, 
however,  is  using  this  opportunity  to 
revise  18  CFR  260.9  to  correctly  identify 
the  Commission's  current  name,  address 
and  staff  person  designated  to  receive 
and  review  these  service  interruption 
reports,  and  to  permit  use  of  telefax  as 
an  alternative. 

The  Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  on  April 
6, 1982  (47  FR  16644  (April  19. 1982)).  The 
NOPR  proposed  to  revise  the  service 
interruption  report  filed  by  pipelines. 
The  NCPR  also  proposed  eliminating  the 
repoi  t  requirements  in  paragraph  (d) 
and  (e)  of  §  260.9.  After  considering  the 
comments  filed  in  this  docket,  and  in 
light  of  the  regulations  subsequently 
adopted  bv  the  Commission,  most 
notably  Subpait  I  of  Part  284,  the 
Commission  concludes  that  the  changes 
proposed  in  §  260.9  of  the  Commission's 
regulations  are  unnecessary.  The 
present  regulations  keep  the 
Commission  apprised  of  emergency 
situations  as  they  occur. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  M.  Smcjer,  Sandra  S.  Vincent, 
Office  of  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC.  (202)  357-8530. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  docurrient 
during  normal  business  hours  in  Room 
lOCiO  a'  the  Commission's  Headquarters. 
825  Nc-'.h  Capitol  Street  NE.. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  10  days 
from  the  date  of  issuance.  The  complete 


text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dorn 
Systems  Corporation,  also  located  in 
Room  1000,  825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Messe, 
Chairman;  Charles  C.  Stalon.  Charles  A. 
Trabandt,  Elizabeth  Anne  Moler  and  lerry  J. 
Langdon. 

Revision  of  Report  by  Natural  Gas 
Pipeline  Companies  on  Service 
Interruptions  Occurring  on  the  Pipeline 
System;  Order  No.  508  Final  Rule 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising  its 
regulations  requiring  interstate  natural 
gas  pipeline  companies  to  notify  the 
Commission  of  any  serious  interruptions 
of  gas  service.*  This  final  rule  revises  18 
CFR  260.9  to  correctly  identify  the 
Commission's  name,  address  and  staff 
person  designated  to  receive  and  review 
these  notifications. 

//.  Background  and  Discussion 

On  April  6, 1982,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  (47  FR  16644  (April  19, 1982)), 
proposing  to  amend  its  regulations 
regarding  the  filing  of  reports  by 
interstate  natural  gas  pipeline 
companies  for  emergencies  affecting 
their  services  and  facilities.  The  NOPR 
proposed  to  revise  the  service 
interruption  report  filed  by  pipelines. 
Under  the  proposal,  the  description  of 
pipelines  required  to  report  emergencies 
would  be  broadened  and  the  types  of 
emergency  situations  requiring  a  report 
would  likewise  be  expanded.  The  NOPR 
also  proposed  eliminating  the  repoit 
requirements  in  paragraphs  (d)  and  (e) 
of  §  260.9.*  Comments  were  filed  in 
1982. 

After  consideration  of  the  comments 
filed,  and  in  light  of  the  regulations 
subsequently  adopted  by  the 
Commission  most  notably  Subpart  I  of 
Part  2C4,  the  Con-.mission  concludes  that 
the  §  260.9  changes  proporr-d  in  this 
docket  are  unnecessary.  Subpart  I  of 
Part  284  provides  pipelines  an 
exemption  from  the  certificate 
requirements  in  section  7  of  the  Natural 


'  18  CFR  260.9  11988).  Section  260.9(b)  requires  a 
pipeline  to  notify  the  Commission  by  telegram,  at 
the  earliest  feasible  time,  of  (1)  the  location  of 
service  interruptions.  [2)  the  time.  (3)  the  customers 
affected  and  (4)  any  emergency  actions  taken  to 
maintain  service. 

•  Paragraph  (d)  requires  pipelines  to  file  with  the 
Commission  certain  reports  as  filed  with  the 
Department  of  Transportation.  Paragraph  (e) 
requires  copies  of  the  telegraphic  report  on 
interruption  of  service  to  be  sent  to  appropriate 
state  commissions. 


Gas  Act  that  authorizes  them  to  respond 
to  emergency  situations.*  Section 
284.270  requires  pipelines  to  report 
emergency  gas  sales,  transportation  or 
exchange  transactions  within  48  hours 
of  the  emergency.*  Moreover,  a 
pipeline's  tariffs  are  required  to  contain 
provisions  on  how  the  pipeline  will 
curtail  gas  service  in  the  event  of 
emergencies  which  disrupt  such  service. 

In  addition  to  these  considerations, 
we  note  the  concern  expressed  by  the 
commenting  parties  that  the  rule  as 
proposed  would  result  in  certain 
duplicative  filings  at  this  agency  and  at 
the  U.S.  Department  of  Transportation 
(DOT).  Under  the  Natural  Gas  Pipeline 
Safety  Act  of  1964.  the  DOT  has  the 
primary  jurisdictional  responsibility  for 
natural  gas  pipeline  safety.  Specifically, 
the  DOT  regulations  at  49  CFR  Part  191 
require  the  reporting  of  facility  failures 
that  occur  on  gas  pipelines.  Failures  of  a 
serious  nature  must  be  reported  by 
telephone  after  discovery  (49  CFR  191.5), 
while  significant  leaks  are  reportable 
within  20  days  after  occurrence  (49  CFR 
191.15).  These  data  would  overlap  with 
those  called  for  under  the  rule  proposed 
in  this  docket. 

For  all  of  these  reasons,  we  have 
decided  to  make  no  substantive  changes 
to  the  current  §  206.9.  The  rule  as 
presently  in  effect  serves  a  useful 
purpose  in  keeping  the  Commission 
apprised  of  emergency  situations  as  they 
occur,  but  we  perceive  no  need  to 
expand  the  rule.  In  light  of  our  decision 
not  to  expand  the  data  to  be  filed  with 
this  Commission,  the  current 
requirements  in  paragraphs  (d)  and  (e) 
regarding  state  commission  notification 
and  the  filing  of  copies  of  DOT  reports 
continue  to  have  merit,  and  will  be 
retained. 

The  Commission,  however,  will  use 
this  opportunity  to  revise  18  CFR  260.9 
to  correctly  identify  the  Commission's 
name,  address  and  staff  person  to 
contact  in  the  event  of  such  an 
emergency.  A  conforming  change  is 
made  in  §  260.9(c).  The  rule  also  deletes 
a  refeicnce  to  the  Federal  Power 
Commission  in  §  260.9(a).  Section 
260.9(b)  currently  states  that  the 
notification  should  be  sent  to  "the  Chief. 
Bureau  of  Natural  Gas,  Federal  Power 
Commission,  441  G  Street  NW."  This 
final  rule  revises  the  language  to  read 
"to  the  Director,  Division  of  Engineering, 
Market  and  Environmental  Analysis, 
Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 


'  Subpart  I  was  adopted  in  1986.  four  years  after 
issuance  of  the  NOPR  in  this  docket. 
*  18  CKR  284.270  (1988). 
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Commission,  825  North  Capitol  Street 

NE."  » 

///.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  •  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.^ 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

IV.  Environmental  Statement 

The  Commission  h^s  determined  that 
no  environmental  assessment  or 
environmental  impact  statement  is 
necessary  in  this  rulemaking  proceeding. 
The  Commission  has  categorically 
excluded  actions  that  are  procedural  in 
nature.* 

V.  Effective  Date 

This  rule  is  effective  December  15, 
1988. 

List  of  Subjects  in  18  CFR  Part  260 

Natural  gas,  Recordkeeping  and 
reporting  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  revising  Part  260  in 
Chapter  I.  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission.  Commissioner 
Langdon  voted  present. 
Lois  D.  CashelL 
Secretary. 

PART  260— STATEMENTS  AND 
REPORTS  (SCHEDULE) 

1.  The  authority  citation  for  Part  260  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982): 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432  (1982),  E.0. 12009,  3  CFR  1978 
Comp..  p.  142. 

2.  Section  260.9.  paragraph  (a)  is 
amended  by  removing  the  words 
"Federal  Power  Commission"  and 


•  The  Commission  notes  that  in  recent  years  most 
pipelines  have  implemented  the  presently  effective 
rule  by  sending  their  notifications  to  this  name  and 
address.  Hence,  the  change  in  the  rule  essentially 
codifies  the  present  practice. 

•  S  use.  601  through  612  (1982). 

'  Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined  by  reference  to  section  3 
of  the  Small  Business  Act  as  an  enterprise  which  is 
"mdependently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operation."  IS  U.S.C. 
632(8)  (1982). 

•  18  CFR  3a0.4(a)(l)  (19B8). 


inserting  in  its  place  "Federal  Energy 
Regulatory  Commisson  (Commission)." 

3.  In  S  260.9.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  260.9    Report  by  natural  gas  pipeline 
companies  on  service  Interruptions 
occurring  on  the  pipeline  system. 

***** 

(b)  Natural  gas  pipeline  companies 
must  report  such  interruptions  to  service 
by  telegram  to  the  Director,  Division  of 
Engineering.  Market  and  Environmental 
Analysis.  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20425.  at  the  earliest  feasible  time 
following  such  interruption  to  service 
and  must  state  briefly: 

(1)  The  location  of  the  interruption. 

(2)  The  time  of  the  interruption. 

(3)  The  customers  affected  by  the 
interruption,  and 

(4)  Emergency  actions  take  to 
maintain  service. 

(c)  If  so  directed  by  the  Commission 
or  the  Director,  Division  of  Engineering, 
Market  and  Environmental  Analysis,  the 
company  must  provide  any 
supplemental  information  so  as  to 
provide  a  full  report  of  the 
circumstances  surrounding  the 
occurrence. 
***** 

[FR  Doc.  88-26309  Filed  11-14-88:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  113 
[T.D.  88-72] 

Customs  Regulations  Amendments 
Reiating  to  Customs  Bonds 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  concerning  various 
bond  provisions  set  forth  in  Part  113. 
The  changes  are  made  as  a  result  of 
Customs  ongoing  review  of  the  revised 
Customs  bond  structure.  One 
amendment  relates  to  the  bond  for 
control  of  containers  and  instruments  of 
international  traffic  (IITs).  The  section 
of  the  regulations  relating  to  IITs 
provides  that  an  IIT  of  U.S.  origin  which 
has  not  been  increased  in  value  or 
improved  in  condition  by  a  process  of 
manufacture  or  other  means  while 
abroad  and  which  is  released  under  that 
section  of  the  regulations  is  not  subject 
to  entry  filing  or  the  payment  of  duty  if  it 


is  diverted  or  otherwise  withdrawn.  The 
section  of  the  regulations  providing  the 
bond  conditions  relating  to  control  of 
containers  and  instruments  of 
international  traffic  has  no  provision  for 
the  exemption  from  entry  for  a  U.S. 
instrument  which  has  not  been 
increased  in  value  or  improved  in 
condition.  This  document  amends  the 
bond  conditions  to  incorporate  this 
exemption  and  make  the  regulations 
concerning  containers  and  instruments 
of  international  traffic  consistent.  The 
document  also  amends  the  bond 
conditions  set  forth  in  various  sections 
of  the  regulations  to  specify  that  the 
principal  and  surety  are  jointly  and 
severally  liable  under  Customs  bonds. 
Specifying  that  the  principal  and  surety 
are  severally  and  jointly  liable  will 
avoid  unnecessary  litigation  when 
Customs  attempts  to  collect  liquidated 
damages  under  a  bond. 

EFFECTIVE  DATE:  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Rosoff,  Entry  Rulings  Branch, 
(202)  566-8556. 

SUPPl^MENTARY  INFORMATION: 
Background 

By  a  final  rule  published  in  the 
Federal  Register  as  T.D.  84-213.  on 
October  19. 1984  (49  FR  41152),  the 
Customs  bond  structure  was  extensively 
revised  by  consolidating  and  reducing 
the  number  of  bond  forms  in  use.  The 
purpose  of  the  revision  was  to  simplify 
transactions  between  Customs  and  the 
importing  public  and  to  facilitate 
establishment  of  an  efficient 
computerized  bond  control  system. 

A  part  of  the  foregoing  involved 
incorporating  specific  bond  conditions 
into  Part  113,  Customs  Regulations  (19 
CFR  Part  113),  which  established  a 
contractual  obligation  on  the  part  of  the 
bond  principal  to  comply  with 
substantive  requirements  of  the 
regulations.  As  a  necessary  part  of  this 
scheme,  the  bond  conditions 
incorporated  specific  consequences  of 
default  provisions  for  failure  to  comply 
with  the  substantive  requirements  of  the 
regulations  and  bond  provisions. 

Since  then  Customs  has  been 
undertaking  an  ongoing  review  of  the 
revised  bond  structure.  From  this  review 
process,  it  was  discovered  that  certain 
clarifications  in  Part  113  are  necessary. 
This  document  amends  the  regulations 
concerning  two  of  these  clarifications. 
One  clarification  concerns  instruments 
of  international  traffic  and  the  other 
concerns  the  joint  and  several  liability 
of  obligors  of  bonds. 
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Instruments  of  International  Traffic 

Section  10.41a,  Customs  Regulations 
(19  CFR  10.41a),  relates  to  instruments  of 
international  traffic  such  as  lift  vans, 
cargo  vans,  shipping  tanks,  skids,  pallets 
and  similar  instruments.  Paragraph  (d) 
of  §  10.41a  provides  that  if  an 
instrument  of  foreign  origin,  or  of  U.S. 
origin  which  has  been  increased  in 
value  or  improved  in  condition  by  a 
process  of  manufacture  or  other  means 
while  abroad,  is  released  under  §  10.41a 
and  is  subsequently  diverted  to  point-to- 
point  local  traffic  within  the  U.S.,  or  is 
otherwise  withdrawn  within  the  U.S. 
from  its  use  as  an  instrument  of 
international  traffic,  it  becomes  subject 
to  entry  and  the  payment  of  any 
applicable  duties.  Section  10.41a(d)  also 
provides  that  an  instrument  of  U.S. 
origin  which  has  not  been  increased  in 
value  or  improved  in  condition  by  a 
process  of  manufacture  or  other  means 
while  abroad  and  which  is  released 
under  §  10.41a  is  not  subject  to  entry 
filing  or  the  payment  of  duty  if  if  is 
diverted  or  otherwise  withdrawn. 

The  bond  condition  relating  to  control 
of  containers  and  instruTnents  of 
international  traffic  is  found  in  §  113.66, 
Customs  Regul.'itions  (19  CFR  113.66). 
Flowever,  no  provision  had  been  made 
in  §  133.66(a)(2)  for  the  exemption  from 
entry  for  a  U.S.  instrument  whirh  has 
not  been  increased  in  value  or  improved 
in  condition  as  set  forth  in  the  latter  part 
of  §  10.41a(d).  Accordingly,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
27875),  on  August  4,  198C,  proposing, 
among  other  things,  to  amend 
§  113.68(a)(2)  to  incorporate  this 
exemption. 

The  only  comment  received  on  the 
proposal  concerning  this  subject  was  a 
.suggestion  that  §  113.66(a)(2)  be  further 
amended  to  slate  that  reconditioning  to 
restore  the  container  to  its  original 
condition  would  note  included  in  the 
phrase  "increased  in  value  or 
condition".  Customs  believes  this 
suggestion  is  beyond  the  scope  of  the 
proposal  and  would  be  more  properly 
the  subject  of  a  ruling  request.  As  there 
were  no  other  comments  on  this  subject 
matter,  Customs  is  amending 
§  113.66(a)(2)  in  this  document  as 
proposed. 

Joint  and  Several  Liability 

Also  proposed  in  the  August  4, 1986, 
Federal  Register  document  were 
amendments  to  the  bond  conditions  set 
forth  in  §§  n3.62(a),  113.63(g)(1), 
113.64(a),  n3.64(c),  n3.65(a)(3). 
113.65(b).  113.66(c).  113.67(b)(2)(i), 
113.68(b),  113.69, 113.70, 113.71(b),  113.72. 
and  113.73(a)r2).  Customs  Regulations 
(19  CFP  11.''  &2(a),  113.63(g)(1),  113.64(a). 


113.64(c),  113.65(a)(3),  113.65(b), 
113.66(c),  113.67(b)(2){i),  113.68(b). 
113.69, 113.70, 113.71(b).  113.72,  and 
113.73(a)(2)).  to  specify  that  the  principal 
and  surety  are  "jointly  and  severally" 
liable  under  the  bond. 

These  amendments  were  proposed  to 
avoid  any  unnecessary  litigation  if 
Customs  attempts  to  collect  Hquidated 
damages  under  a  bond  and  a  party 
wishes  to  contest  that  the  obligors  are 
severally  liable.  Adding  the  language  to 
the  bond  conditions  will  minimize  the 
chance  of  obligors  challenging  separate 
liability  to  Customs,  No  comments  were 
received  concerning  this  subject. 
Accordingly,  the  above-hsted  sections  of 
the  regulations  are  amended  as 
proposed. 

Other  Proposed  Amendment  to  be 
Withdrawn 

The  document  published  in  the 
Federal  Register  on  August  4. 1986, 
which  proposed  the  two  amendments 
which  are  being  made  in  this  document 
also  proposed  to  establish  a  hquidated 
damage  provision  in  the  basic 
importation  and  entry  bond  condition. 
for  failure  to  timely  deposit  estimated 
duties.  In  another  document  appearing 
in  today's  Federal  Register,  Customs  is 
withdrawing  this  proposal. 

Executive  Order  12291 

The  amendments  set  forth  in  this 
document  do  not  meet  the  criteria  for  a 
"major  rule"  as  specified  in  section  1(b) 
of  E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  it  is  certified  thdt  the 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  they  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  113 

Customs  duties  and  inspection, 
Imports.  Surety  bonds. 

Amendments  to  the  Regulations 

Part  113.  Customs  Regulations  (19  CFR 
Part  113)  is  amended  as  set  forth  below. 


PART  113— (  AMENDED] 

1.  The  authority  for  Part  113  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  66. 1623, 1624. 

2.  Section  113.66(a)  is  amended  by 
revising  paragraph  (a)(2)  and 
republishing  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§113.66    Control  Of  containers  and 
Instruments  of  International  traffic  bond 
conditions. 


(a)  Agreement  to  Enter  Any  Diverted 
Instrument  of  International  Traffic.  If 
the  principal  brings  in  and  takes  out  of 
the  Customs  territory  of  the  United 
States  an  instrument  of  international 
traffic  without  entry  and  without 
payment  of  duty,  as  provided  by  the 
Customs  Regulations  and  section  322(a), 
Tariff  Act  of  1930.  as  amended,  the 
principal  agrees  to: 
•         *         *         •         * 

(2)  Promptly  enter  the  instrument 
unless  exempt  from  entry;  and 


§§  113.62,  113.63, 113.66,  113.67, 113.68, 
113.69,  113.70, 113.71, 1 13.72,  and  1 13.73 
[Amended] 

3.  Sections  113.62(a)  introductory  text. 
113.63(g)(1).  113.66(c).  113.67(b)(2)(i). 
113.68(b).  113.69,  113.70,  113.71(b),  113.72, 
and  113.73(a)(2)  are  amended  by  adding 
a  comma  and  "jointly  and  severally" 
after  the  word  "surety"  within  the 
parenthesis. 

§113.64    [Amended] 

4.  Section  113.64(a)  is  amended  by 
adding  "(principal  and  surety,  jointly 
and  severally)",  after  the  word 
"obligors". 

5.  Section  113.64(c)  is  amended  by 
removing  "(principal  and  surety)"  from 
the  second  sentence. 

§113.65    [Amended] 

6.  Sections  113.65(a)(3)  and  113.65(b) 
are  amended  by  removing  "agrees"  and 
inserting  in  its  place,"  and  surety,  jointly 
and  severally  agree". 

Approved:  October  18, 198fl. 
Michael  H.  Lane, 
Acting  Conimissioner  uf  Customs. 
|ohn  P.  Simpson, 
Acting  Assistant  Secretary  ofttte  Treasury. 
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DEPARTMErrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  24 

[Docket  No.  R-88-831;  FR-1676] 

Debarment,  Suspension  and  Limited 
Denial  of  Participation,  Contractors 
and  Participants 

agency:  Office  of  the  Secretary.  HUD. 
action:  Final  rule. 

summary:  On  May  26, 1988  (53  FR 
19161),  HUD  and  24  other  Federal 
agencies  adopted  a  final  rule  on 
nonprocurement,  debarment  and 
suspension.  All  participating  agencies 
except  HUD  also  adopted  four  interim 
provisions  of  the  rule  which  remove  the 
references  to  domestic  nonprocurement 
progra.Tis  and  follow  more  closely  the 
exemption  set  forth  in  the  Executive 
Order  for  foreign  governments  and 
public  international  organizations.  This 
rule  makes  final  a  previously  published 
interim  rule  that  adopts  these  same 
provisions  for  HUD. 

EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)), 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  final  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marylea  W.  Byrd,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development.  Room  10266,  451 
7th  Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  755-9886  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On  May 
26. 1988  (53  FR  19161),  HUD  and  24  other 
Federal  agencies  adopted  a  final  rule  on 
nonprocurement.  debarment  and 
suspension.  All  participating  agencies 
except  HUD  also  adopted  four  interim 
provisions  of  the  rule  which  remove  the 
references  to  domestic  nonprocurement 
programs  and  follow  more  closely  the 
exemption  set  forth  in  the  Executive 
Order  for  foreign  governments  and 
public  international  organizations.  This 
rule  makes  final  a  previously  published 
interim  rule  that  adopts  these  same 
provisions  for  HUD. 


The  Department  published  an  interim 
rule  on  August  10. 1988  (53  FR  30049) 
seeking  public  comment.  No  comments 
were  received  by  HUD. 

Finding  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  rule 
incorporates  four  interim  provisions  of 
the  common  rule  for  govern.ment-wide 
debarment  and  suspension  of 
participants  issued  pursuant  to 
Executive  Order  12549.  The  rule  brings 
about  uniformi'y  of  terminology  in 
administering  debarment  and 
sunpension  procedures  in  Federal 
agencies.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Uiban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17. 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
intended  to  bring  about  uniformity  of 
terminology  in  administering  debarment 
and  suspension  procedures  in  Federal 
agencies.  These  changes  will  have 
neither  a  significant  econom.ic  impact 
on.  nor  an  effect  on  a  substantial 
number  of.  small  entities. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  rule  will  not  have  a 
significant  impact  on  the  family.  The 
final  rule  implements  several  statutory 
provisions  that  improve  the  existing 
regulations  governing  administrative 


sanctions  of  suspension,  debarment  and 
ineligibility  of  HUD  participants  and 
contractors.  This  will  have  no  effect  on 
family  formation,  maintenance  and 
general  well-being. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611.  Federalism,  has 
determined  that  the  final  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation,  and  does 
not  have  substantial  direct  effects  on 
States  or  their  p,jlitical  subdivisions,  or 
on  the  relationship  or  distribution  of 
power  among  the  various  levels  of 
government.  The  rule,  which  implements 
several  statutory  provisions  to  improve 
tlie  existing  regulations  governing 
adn.inistrative  sanctions  of  suspension, 
debarment  and  ineligibility  of  HUD 
participants  and  contractors,  will  not 
h3\'e  a  significant  impact  on  the  States. 

The  rule  was  listed  as  item  -937  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24. 
1988  (53  FR  41974.  41985)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  24 

Administrative  practice  and 
procedure.  Government  contracts. 
Organization  and  functions, 
(Government  agencies).  Government 
procurement,  Grant  programs:  housing 
and  community  development,  Loan 
programs:  housing  and  community 
development. 

PART  24— (AMENDED) 

Accordingly,  the  Interim  Rule 
amending  24  CFR  Part  24,  published  in 
the  Federal  Register  on  August  10,  1988 
(53  FR  30049),  is  adopted  as  final 
without  change. 

Date:  November  7.  1988. 
Samuel  R.  Pierce,  Jr., 

Secretary'. 

[FR  Doc.  88-26255  Filed  11-14-88:  8.45  am] 

BILLING  CODC  42ia-32-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners;  Parole 
Hearing  Requirements 

AGENCY:  United  States  Parole 
Commission,  Justice. 
action:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  its  rule  that  requires  parole 
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hearings  to  be  conducted  by  a  panel  of 
two  hearing  examiners,  so  that  a  parole 
hearing  can  be  conducted  by  a  single 
hearing  examiner.  This  amendment 
reflects  recent  statutory  authority  for  a 
single  examiner  to  conduct  parole 
hearings  when  circumstances  so  require. 
EFFECTIVE  DATE:  December  15, 1988. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Michael  A.  Stover,  Acting  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  Telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
1986.  the  Commission  did  not  believe  it 
had  the  authority,  in  regard  to  parole 
determination  hearings,  to  meet  the  two- 
examiner  concurrence  requirement  of  18 
U.S.C.  4203{cK2)  by  having  one 
examiner  conduct  the  parole  hearing 
and  another  examiner  in  the  Regional 
Office  review  the  case  on  the  record. 
The  Commission  believed  that  the  law 
required  both  examiners  to  conduct  the 
hearing  before  voting  on  a 
recommendation  to  the  Regional 
Commissioner.  This  requirement  was 
expressed  in  28  CFR  2.13(a). 

However,  in  1986,  Congress  amended 
18  U.S.C.  4208(g)  by  striking  the 
requirement  for  a  personal  conference 
between  the  parole  applicant  and  "the 
Commissioners  or  examiners  conducting 
the  proceeding."  The  amended  statute 
required  that  a  personal  conference  to 
explain  the  reasons  for  denial  of  parole 
is  to  be  held  between  the  prisoner  and 
"a  representative  of  the  Commission." 
See  section  58(b)  of  Pub.  L.  99-646, 100 
Stat.  3612  (1986). 

The  Commission  has  been  given  to 
understand  by  the  legislative  drafters  of 
this  amendment  that  it  was  intended  to 
permit  (but  not  require)  the  Commission 
to  conduct  one-examiner  parole 
hearings  under  18  U.S.C.  4208,  so  that 
the  Commission  could  utilize  its 
resources  more  effectively.  See  132 
Congressional  Record  H.11293-94  (daily 
ed.  October  17, 1986).  The  Commission 
adopts  that  interpretation  of  section 
2098(g)  (as  amended)  and  changes  its 
regulation  accordingly. 

However,  the  Commission  continues 
to  be  of  the  view  that  parole  hearings 
are  best  conducted  by  a  panel  of  two 
hearing  examiners,  as  a  matter  of  sound 
correctional  policy.  The  regulation  is 
amended  to  permit  a  one-examiner 
hearing  where  logistical  circumstances 
leave  the  Commission  with  no  choice, 
given  the  constraints  imposed  by  a 
limited  examiner  staff  and  a  high 
caseload  of  hearings  to  be  conducted,  in 
order  to  meet  its  hearing  deadlines. 
Financial  considerations  may  also 
require  the  Commission,  from  time  to 


bme,  to  conduct  single-examiner 
hearings.  The  amendment  is  one  of 
procedure  only.  It  does  not  affect  the 
substance  of  the  parole  hearing,  nor 
does  it  dispense  with  the  statutory 
requirement  for  a  second  examiner  vote 
on  the  case.  See  18  U.S.C.  4203(c)(2)  and 

28  CFR  2.23(b). 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Probation  and  parole. 
Prisoners. 

Adoption  of  the  Amendment 

Accordingly,  the  Commission  amends 
Part  2  of  28  CFR  as  follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and  4204 
(a)(6). 

2.  28  CFR  2,13(a)  is  revised  to  read  as 
follows: 

§  2.13    Initial  Hearing;  Procedure. 

(a)  An  initial  hearing  shall  be 
conducted  by  a  panel  of  two  hearing 
examiners  unless  the  Regional 
Commissioner  for  extraordinary 
circumstances  authorizes  the  hearing  to 
be  conducted  by  a  single  examiner.  The 
examiners  shall  discuss  with  the 
prisoner  his  offense  severity  rating  and 
salient  factor  score  as  described  in 
§  2.20,  his  institutional  conduct  and,  in 
addition,  any  other  matter  the  panel 
may  deem  relevant. 
*         •         ♦         ♦         * 

Issued  in  Chevy  Chase,  Maryland  on 
October  14, 1988. 
Benjamin  F.  Baer, 

Chairman,  U.S.  Parole  Commission. 

[FP.  Doc.  88-26324  Filed  11-14-88;  8:45  amj 

BILLING  COOE  4410-01-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums;  interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Interim  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  June 
30,  1988  (53  FR  24906),  Appendix  B  to  the 


interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
detemiining  the  amount  of  the  premium 
due  to  the  PBGC.  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  beginning  in  November 
1988. 

EFFECTIVE  DATE:  November  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  }.  Ashner,  Senior  Counsel,  Office 
of  the  General  Counsel  (Code  22500), 
Pension  Benefit  Guarantv  Corporation. 
2020  K  Street  N\V..  Washington,  DC 
2000&;  telephone  202-778-8823  (202-778- 
8859  for  1 TY  and  TDD).  These  are  not 
toll-free  nuin'oers. 

SUPPLEMENTARY  INFORMATION:  Section 
9331  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  100- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  to  establish  a 
two-part  premium  structure  for  single- 
employer  plans,  i.e.,  a  flat  rate  per 
capita  assessment  and  a  variable  rale 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1  1988 
Under  amended  ERISA  section 
4006(a)(3)(E)(iii}|II),  fhe  interest  rate 
used  in  valuing  a  plans  vested  benefits 
for  purposes  of  determining  the  amount 
of  the  plan's  unfunded  vested  benefits 
mub»  equal  30%  of  the  annua!  yield  on 
30-year  Treasury  securities  fo:  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 

The  Pension  Benefit  Guaranty 
Corporation's  (the  "PBGC's  ")  interim 
regulation  on  Payment  of  Premiums  (53 
FR  24906  (June  30,  1988))  implements 
these  new  premium  rules.  Under 
§  2610.23(b)(1)  of  the  regulation,  the 
interest  rate  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Release  G.13  and 
H.15.  The  required  interest  rate  for  a 
given  "premium  payment  year"  (the  piar. 
year  for  which  the  premium  is  being 
puid)  is  80%  of  this  rate  for  the  calendar 
month  precedmg  the  calendar  month  in 
which  the  premium  payment  year 
begins.  As  a  convenience,  the  PBGC 
established  an  Appendix  B  to  the 
interim  regulation  containing  a  table 
setting  forth  the  required  interest  rates 
for  premium  payment  years  beginning  in 
January  1988  and  thereafter. 

The  PBGC  is  a.mending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
November  1988.  Appendix  B  to  the 
interim  regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 


The  PBGC  has  determined  that  this 
benefits  These  rates  are  pi  escribed  by 
section  4006ia)(3)iE)(iii)(II)  of  ERISA 
and  §  .i610.23(b){l)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  .ind 
contrdry  to  the  public  interest.  See  5 
U.S.C.  5.53(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C 
.S.53(d!(3). 

amendment  is  not  a  "major  mle"  v/ithin 
the  meanir^  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geograp'nic  regions,  nor 
have  significant  adverse  effects  on 
competition,  empIojTnent,  investment. 
innov;;!icn  or  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterpnses  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  FlexibiHty 
Act  of  1980  does  not  apply  See  5  U.S.C 
601(2} 

List  of  Subjects  in  29  CFR  Part  2810 

Employee  benefit  plans.  Pension 
insurance.  Pensicns. 

!n  ci;r:siderat!on  of  the  foregoing. 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Title  29.  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows; 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  Part  2610 
continues  to  read  as  foliowf: 

Authority:  29  U.S.C.  1302(bl(.1).  1306,  iSO?. 
ds  amr.r.dcd  by  sec.  9331.  Pub   L.  'iOO-203.  101 
Slat.  1330. 

2.  Appendix  B  to  Part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
the.ein  a  new  eniry  to  read  as  follows. 
The  explanatory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 

.Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

The  fullowing  table  hsl»  the  required 
interest  rales  to  be  used  in  valuing  a  plan's 
vested  benefits  under  {  2fil0.23(b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  i  2610.23(cJ(l): 
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For  premium  payment  years  beginning 
in- 


Required 

interest 

rate  ' 


November  1988. 


711 


'  The  required  interest  rate  listed  alx)ve  is  equal 
to  80%  of  the  annual  yield  for  30-year  Treasury 
constant  matunties,  as  reported  in  Federal  Reserve 
Statistical  Release  G  13  and  H  15.  for  the  calendar 
month  preceding  ttie  calendar  month  in  which  the 
premium  payment  year  taegins. 

Issued  in  Washington,  DC.  on  (his  9th  day 
of  November  1908. 
Kathleen  P.  Utgoff, 

Executii-e  Director.  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  8a-26340  Filed  11-14-88;  8:45  am) 

BILLING  CODE  770S-01-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal; 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  ihe 
Employee  Retirement  Income  Security 


Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  December  1988. 

EFFECTIVE  DATE:  December  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporati  jn,  2020  K 
Street  NW..  VVaihin^ton  DC  20006;  202- 
778-8820  (202-778-8859  for  TTV  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
com.ment  on  this  amendnient  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
en  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  m.arket 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this  i 

amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
indu.stries.  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)ll)(D),  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    Interest. 

*  *  «  *  * 

(c)  Interest  rates. 


For  valuation  dates 

The  values  of  i^  are — 
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Issued  at  Washington.  DC.  on  this  4th  day 
of  November  1988. 
Kathleen  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  88-26341  Filed  11-14-88:  8:45  am) 

BILLING  CODE  7708-01-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  3 

Active  Military  Service  Civilian  Navy 
IFF  Technicians;  Pacific  Combat  Areas 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulatiori. 


SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  regulations 
concerning  persons  who  are  included  as 
having  served  on  active  duty.  The  need 
for  this  action  results  f^om  a  recent 
decision  of  the  Secretary  of  the  Air 
Force  that  the  service  of  members  of  the 
group  known  as  the  Civilian  Navy  IFF 
Technicians  Who  Served  in  the  Combat 
Areas  of  the  Pacific  during  World  War  II 
(December  7,  1941  to  August  15,  1945) 
constitutes  active  military  service  in  the 
Armed  Forces  of  the  United  States  for 
purposes  of  all  laws  administered  by  the 
VA.  The  effect  of  this  action  is  to  confer 
veteran  status  for  VA  benefit  purposes 
on  former  members  of  that  group  who 
were  discharged  under  honorable 
conditions. 


EFFECTIVE  DATE:  This  final  regulation  is 
effective  August  2, 1988.  the  date  that 
the  Secretary  of  the  Air  Force  held  that 
such  service  constitutes  active  duty. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White  (211B),  Chief, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Department  of 
Veterans  Benefits.  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (202)  233- 
3005. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  3S  CFR  1.12(b),  the  VA  finds  that  prior 
publication  of  this  change  for  public 
notice  and  comment  is  impracticable 
and  unnecessary.  The  VA  has  no 
discretion  in  this  matter.  The  decision  of 
the  Secretary  of  the  Air  Force 


concerning  active  duty  status  is  binding 
on  the  VA.  Consequently,  a  proposed 
notice  will  not  be  published.  For  this 
reason,  this  final  regulation  is  not 
subject  to  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612,  since  it  does  not  come 
within  the  term  "rule"  as  defined  in  that 
Act. 

In  accordance  with  Executive  Order 
12291  F'ederal  Regulation,  we  have 
determined  that  this  final  regulation  is 
non-major  for  the  following  reasons; 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  SlOt/  million  or  more. 

(2)  It  v.'ijl  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 


on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

There  is  no  affected  Catalog  of 
Federal  Domestic  Assistance  program 
number  for  this  regulation. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved;  Orte?.'ei  25.  19S8. 
Thomas  K.  Tumage, 

Administrator 

PART  3— [AMENDED) 

38  CFR  Part  3.  Adjudication,  is 


amended  by  adding  {  3.7{x)(16)  to  read 
as  follows: 

§  3.7    Persons  Included. 


(x)  *  •  • 

(16)  Civilian  Navy  IFF  Technicians 
Who  Served  in  the  Combat  Areas  of  the 
Pacific  during  World  War  U  (December 
7.  1941  to  Ajg-jst  15. 1945).  As  used  in 
the  official  name  of  this  group,  the 
acronym  "IFF"  stands  for  Identification 
Friend  or  Foe. 

(Authority:  Pub.  I..  95-202.  »ec.  401) 
[FR  Doc.  83-26272  Filed  11-14-88;  8:45  amj 
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Proposed  Rules 


Federal  Register 

Vol.  53.  No.  220 

Tuesday,  November  15,  1988 


This   section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.   The   purpose   of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making   prior  to  the  adoption  of  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 

[FV-88-2091 

Standards  for  Grades  of  Frozen 
Hydrated  Dried  Peas  or  Frozen 
Hydrated  Dried  Beans 

agency:  Agricultural  Marketing  Service. 
L'SDA. 

ACTION:  Proposed  rule-modified. 

SUMMARY:  This  proposed  rule  is  a 
modification  of  the  proposed  rule 
published  in  the  Federal  Register  on 
February  6. 1986.  The  modified  proposed 
rule  would  establish  voluntary  U.S. 
Standards  for  Grades  of  Frozen 
Hydrated  Dried  Beans  or  Frozen 
Hydrated  Dried  Peas.  The  proposed  rule 
was  developed  by  the  U.S.  Department 
of  Agriculture  (USDA)  based  on  a 
request  from  the  California  League  of 
Food  Processors  (CLFP)  to  establish  U.S. 
grade  standards  for  this  product. 
Voluntary  U.S.  grade  standards  tend  to 
encourage  uniformity  and  consistency  in 
commercial  practices  and  so  would  be 
expected  to  facilitate  the  trading  of 
frozen  hydrated  beans  or  peas. 
DATE:  Comments  must  be  received  on  or 
before  January  17,  1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Office  of  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  2085, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  Comments 
should  reference  the  date  and  page 
mimber  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Machias,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 


Agricultural  Marketing  Service,  U.S. 

Department  of  Agriculture,  Room  0709 

South  Building,  P.O.  Box  96456. 

Washington,  DC  20090-6456,  (202)  447- 

6247. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  "nonmajor"  rule.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  cost  or 
prices  for  consumers;  individual 
industries:  Federal,  State,  or  local 
government  agencies;  or  geographic 
regions.  It  v,ill  not  result  in  significant 
effects  on  competition,  employment, 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
601  et  seq.],  because  it  reflects  current 
marketing  practices.  In  addition  these 
standards  are  voluntary.  A  small  entity 
may  avoid  incurring  any  additional 
economic  impact  by  not  applying  for  an 
inspection. 

This  proposed  rule  is  a  modification  of 
a  proposal  published  on  February  6, 
1986.  (51  FR  4605)  which  provided  for 
the  establishment  of  voluntary  United 
States  Standards  for  Grades  of  Frozen 
Quick-Cooking  Beans  or  Frozen  Quick- 
Cooking  Peas.  Based  on  comments 
received.  USDA  has  modified  this 
proposal  and  is  again  soliciting  written 
comments.  This  proposed  rule  has  been 
modified  to  better  reflect  current 
industry  practice  and  product  style. 

Currently,  there  are  no  U.S.  grade 
standards  for  frozen  hydrated  dried 
beans  or  frozen  hydrated  dried  peas.  In 
April  1985,  the  U.S.  Department  of 
Agriculture  (USDA)  received  a  petition 
from  the  California  League  of  Food 
Processors  (CLFP),  an  association 
representing  processors  of  frozen 
hydrated  dried  beans  or  peas,  requesting 
the  Department  to  establish  voluntary 
U.S.  grade  standards  for  this  product. 
CLFP  recommended  that  such  grade 
standards  use  a  system  of  attributes 
type  grading  that  is  similar  to  the  U.S. 
g  ade  standards  for  many  other 


processed  fruit  and  vegetable  products. 
That  proposal  described  the  attributes 
as  product  prepared  by  hydra  ting  dry, 
mature  beans  or  peas;  which  may  be 
pailially  cooked  or  fully  cooked;  are 
quick  frozen;  and  are  maintained  at  a 
temperature  necessary  for  preservation. 
Accordingly,  USDA  issued  a  proposed 
rule  which  recognized  only  two  styles  of 
the  product:  "frozen  quick-cooking 
beans  or  peas"  and  "frozen  mixed  bean 
salad."  This  proposal  for  United  States 
Standards  for  Grades  of  Frozen 
Hydrated  Dried  Beans  or  Frozen 
Hydrated  Dried  Peas  was  published  in 
the  Federal  Register,  on  February  8, 1988 
as  United  States  Standards  for  Grades 
of  Frozen  Quick-Cooking  Beans  or 
Frozen  Quick-Cooking  Peas  (51  FR  4605). 
In  response  to  that  notice,  one  comment 
was  received  from  the'Califomia  League 
of  Food  Processors  and  one  from 
Richard  A.  Shaw,  Incorporated,  a  frozen 
food  processor  located  in  Watsonville, 
California.  These  comments  indicated 
that  the  product  description  contained  in 
that  proposal  did  not  adequately 
address  the  distinctions  among  the  three 
styles  for  this  product.  The  first  style, 
"frozen  quick-cooking  beans  or  peas," 
require*  additional  cooking  prior  to 
serving.  The  second  and  third  styles  are 
fully  cooked  and  do  not  require 
additional  cooking  (thaw  and  serve). 
Frequently,  the  product  is  garnished 
with  onions,  garlic,  peppers  or  other 
condiments  or  spices. 

Based  on  these  comments,  the  USDA 
determined  that  changes  in  the  proposal 
were  necessary,  including  changes  in 
the  name  of  the  product  and  the  product 
description.  Accordingly,  USDA  is 
publishing  this  modified  proposed  rule. 
The  title  has  been  changed  to  read 
"Frozen  Hydrated  Dried  Beans  or 
Frozen  Hydrated  Dried  Peas"  to  more 
adequately  reflect  the  proposed  product 
description. 

This  proposal  would  establish  three 
styles — "frozen  quick-cooking  beans  (or 
peas),"  "frozen  fully  cooked  beans  (or 
peas),"  and  "frozen  mixed  bean  salad". 

The  process  used  to  produce  "frozen 
hydrated  dried  beans"  begins  with  dry 
beans  that  are  balanced  or  soaked  in  a 
hot  salt  solution  under  a  vacuum  to 
prevent  seed  germination  and  enzymatic 
action.  The  beans  are  then  quick  frozen 
by  rapidly  lowering  the  temperature  for 
optimum  flavor  and  texture  retention. 
1  he  conventional  method  of  preparing 
a.nd  cooking  dry  beans  or  peas  involves 


soaking  in  water  overnight  (6  to  14 
hours],  followed  by  cooking  in  boiling 
water  for  45  minutes  to  three  hours.  The 
method  used  by  commercial  frozen  food 
processors  is  a  patented  process  that 
shortens  the  time  required  to  two  hours 
or  less,  depending  on  the  variety  of 
beans  or  peas. 

The  California  League  of  Food 
Processors  states  that  U.S.  grade 
standards  would  expedite  marketing  of 
frozen  hydrated  dried  beans  and  peas. 
The  product  is  now  being  marketed  for 
use  in  soup  mixes,  as  well  as  for  retail 
sales  as  a  ready-to-serve  salad  product 
(when  thawed). 

There  are  three  styles  of  frozen 
hydrated  dried  beans  or  peas — "frozen 
quick-cooking  beans"  (or  "frozen  quick- 
cooking  peas"),  "frozen  fully  cooked 
beans"  (or  "frozen  fully  cooked  peas"), 
and  "frozen  mixed  bean  salad." 
According  to  the  modified  proposed 
grade  standards,  the  product  can  be 
called  "frozen  quick-cooking  beans"  or 
"frozen  quick-cooking  peas"  style,  as 
appropriate,  if  it  is  partially  cooked  and 
consists  of  one  or  more  of  the  following 
varietal  types:  white  beans,  pinto  beans, 
pink  beans,  black-eye  peas,  speckled 
butter  beans,  baby  lima  beans,  fordhook 
lima  beans,  light  ied  kidney  beans,  dark 
red  kidney  beans,  garbanzos,  large  lima 
beans,  crowder  peas,  purple  hull  peas, 
or  beans  and  peas  of  other  colors  or 
types.  The  product  can  be  called  "frozen 
fully  cooked  beans"  or  "frozen  fully 
cooked  peas"  if  it  is  fully  cooked  and 
consists  of  one  or  more  of  the  following 
varietal  types:  white  beans,  pinto  beans, 
pink  beans,  black-eye  peas,  speckled 
butter  beans,  baby  lima  beans,  fordhook 
lima  beans,  light  red  kidney  beans,  dark 
red  kidney  beans,  garbanzos,  large  lima 
beans,  crowder  peas,  purple  hull  peas, 
or  beans  and  peas  of  other  color  or 
types.  Crowder  peas  and  purple  hull 
peas  are  two  varietal  types  that  were 
added  to  the  modified  proposed  rule  at 
the  request  of  the  CLFP  in  its  comments 
on  the  proposed  rule.  The  product  can 
also  be  called  "frozen  mixed  bean 
salad"  style  when  it  is  fully  cooked  and 
consists  of  a  mixture  of  two  or  more  of 
these  varietal  types. 

The  grade  standards  would  provide 
two  (2)  quality  levels,  "U.S.  Grade  A" 
and  "U.S.  Grade  B,"  since  available  data 
indicate  only  two  quality  levels  are 
needed  in  marketing  this  product.  The 
proposed  grade  standards  are  similar  to 
other  voluntary  grade  standards  used 
for  beans  and  peas  that  are  frozen  or 
canned. 

The  factors  of  quality  contained  in 
this  proposal  are:  Similar  varietal 
characteristics  (except  for  mixed  types), 
flavor  and  odor,  blemished,  character. 


color,  extraneous  vegetable  material, 
and  damaged. 

The  commenters  suggested 
miscellaneous  clarifying  changes  be 
made  in  the  proposed  definitions  of 
character,  color,  and  damage.  However, 
it  does  not  appear  that  these 
recommended  changes  are  necessary 
and  these  changes  have  not  been 
included  in  this  modified  proposed  rule. 
However,  other  miscellaneous  changes 
have  been  made  in  this  modified 
proposed  rule  for  clarity. 

The  standards  would  provide  uniform 
guidelines  for  marketing  this  product  for 
the  benefit  of  processors  and  buyers  as 
required  by  the  Agricultural  Marketing 
Act  of  1946. 

List  of  Subjects  in  7  CFR  Part  52 

Fruits,  Vegetables,  Food  grades  and 
standards. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  sees.  203,  205,  60  Stat.  1087.  as  amended, 
1090.  HS  amended;  7  U.S.C.  1622. 1624. 

2.  Add  the  Subpart— t//?;7p£/  Stales 
Standards  far  Grades  of  Frozen 
Hydrated  Dried  Beans  or  Frozen 
Hydrated  Dried  Peas  (7  CFR  52.64U1 
through  52.6431)  to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Hydrated  Dried  Bears  or 
Frozen  Hydrated  Dried  Peas 

Sec. 

52.6421  Product  description. 

52.6422  Types. 

52.6423  Styles. 

52.6424  Definitions  of  terms. 

52.6425  Recommended  sample  unit  sizes. 

52.6426  Grades. 

52.6427  Factors  of  quality. 

52.6428  Classification  of  defects. 

52.6429  Tolerances  for  defects.  - 
52.64.30  Sample  size. 

52.6431     Quality  requirement  criteria. 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Hydrated  Dried 
Beans  or  Frozen  Hydrated  Dried  Peas 

§  52.6421    Product  description. 

"Frozen  hydrated  dried  beans  or 
frozen  hydrated  dried  peas, "  referred  to 
as  "beans"  or  "peas"  in  these  standards, 
is  the  product  prepared  from  hydrated. 
mature,  dry  beans  or  peas,  as  single 
varietal  types  or  mixtures  of  varietal 
types.  The  beans  or  peas  may  be 
prepared  by  any  process  in  accordance 
with  good  commercial  practice 
designated  to  produce  quick-cooking  or 


fully  cooked  products.  The  beans  or 
peas  are  quick  frozen  in  accordance 
with  good  commercial  practice  and 
maintained  at  temperatures  necessary 
for  preservation.  Any  safe  and  suitable 
solid  or  liquid  optional  ingredient(8) 
permissible  under  the  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
may  be  used  as  a  garnish. 

§52.6422    Types. 

(a)  Single  variety: 

(1)  White  beans. 

(2)  Pinto  beans. 

(3)  Pink  beans. 

(4)  Black-eye  peas. 

(5)  Speckled  butter  beans  (or  Jackson 
Wonders). 

(6)  Baby  lima  beans. 

(7)  Fordhook  lima  beans. 

(8)  Light  red  kidney  beans. 

(9)  Dark  red  kidney  beans. 

(10)  Garbanzos. 

(11)  Large  lima  beans  (butter  beans  or 
limagrands). 

(12)  Crowder  peas. 

(13)  Purple  hull  peas. 

(14)  Beans  and  peas  of  other  colors  or 
types. 

(b)  Mixed  varieties  consisting  of  two 
or  more  varietal  types  in  any  proportion. 

§  52.6423    Styles. 

There  are  three  styles  cf  frozen 
hydrated  dried  beans  or  peas,  (a) 
"Frozen  quick-cooking  beans  or  peas" — 
which  are  partially  cooked  beans  or 
peas  of  one  varietal  type  or  mixed 
varietal  types. 

(b)  'Frozen  fully  cooked  beans  or 
p(?os"— which  are  fully  cooked  beans  or 
peas  of  one  varietal  type  or  mixed 
varietal  types. 

(c)  'Frozen  mixed  bean  salad" — 
which  is  fully  cooked  product  prepared 
from  hydrated.  mature,  dry  beans  or 
peas,  as  a  mixture  of  varietal  types. 

§  52.6424    Definitions  of  terms. 

In  these  U.S.  standards,  unless 
otherwise  required  by  the  context,  the 
following  terms  shall  be  construed, 
respectively,  to  mean: 

(a)  "Acceptable  quality  level  (AQL)" 
means  the  maximum  percent  of 
defective  units  or  the  maximum  number 
of  defects  per  hundred  units  of  product 
that,  for  the  purpose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  average. 

(b)  Blemished.  Blemished  does  not 
include  the  characteristic  mottling  of 
specific  varietal  types,  such  as  pinto 
beans,  red  beans,  speckled  butter  beai:s, 
and  southern  peas.  Blemished  means  a 
bean  or  pea  that  is  affected  by 
discoloration  (area  and  intensity)  or 
other  causes  to  the  extent  that  its 
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appearance  or  eating  quality  is 
adversely  affected: 

f1)  Slightly; 

[Z]  Materially;  or 

(3)  Seriously. 

(r)  Character  refers  to  the  degree  of 
freedom  from  hard  beans,  or  peas, 
excessively  soft  or  mushy  beans  or  peas, 
beans  or  peas  with  touch  skins,  and  to 
the  overall  texture  and  eating  quality  of 
the  product  (beans  or  peas  and  optional 
inf{iedlents(s)).  Character  is  determined 
after  cooking  the  produrt  (quick-cooking 
stvle  only). 

(1)  Good  chwacter  means  that  the 
product  has  a  good,  typical  aver:j!! 
texture  and  eating  quality:  and  that  the 
rot\Iedons  and  skins  are  tender. 

(2;  Reasonably  good  character  means 
that  the  product  has  a  reasonahiy  good, 
typical  overall  texture  and  eating 
quality.  The  beans  or  peas  may  be  firm 
or  siightly  soft,  but  the  presence  of  hard 
beans  or  peas  and  excessively  soft  or 
mushy  beans  or  peas  does  not  senously 
affect  the  eating  quality.  The  skins  may 
be  slightly  tough. 

(3)  Poor  character  means  the  product 
fails  to  meet  the  requirements  for 
"reasonably  good  character." 

(d)  Co/or  refers  to  the  overall  bright 
color  typical  of  the  variety  or  varieties. 

(1)  Good  color  means  that  the  product 
has  a  bright  overall  color  typical  of  the 
varietal  type(s)  of  beans  and  may  be 
slightly  dull. 

(2)  Reasonably  good  color  means  that 
the  product  has  an  overall  color  typical 
of  the  varietal  type(s)  of  beans  or  peas; 
and  may  be  dull  but  not  "off -color." 

(3)  Poor  coii?r  means  the  product  fails 
to  meet  the  requirements  for 
"reasonably  good  color." 

(c)  Damage  means; 

(1)  A  loose  skin  or  portion  of  skin: 

(2)  A  cot>  le  Jon  or  portion  of  a 
cotyledon; 

(3)  A  bean  or  pea  or  portion  of  a  bean 
or  pea  with  the  skin  or  portion  of  the 
skin  missmg:  and 

(4)  A  crushed  bean  or  pea  or  ruptured 
bean  or  pea  or  ruptured  bean  bean  or 
pea. 

(f)  Defect  means  any  non 
confcrmanrp  of  a  unit(s)  of  product  from 
a  specified  requirement  of  a  single 
quality  charac  teristic. 

(g)  Extrxjceoiis  vegetable  material 
(EVM)  means  vegetable  material 
common  to  the  bean  or  pea  plant  or 
other  plants  (excluding  "garnish")  that  is 
harmless  upon  eating. 

(h)  Flavor  and  odor — (1 )  Good  flavor 
and  odor  means  that  the  product  has  a 
good,  typical  flavor  and  odor, 
characteristic  of  the  type(s)  of  beans  or 
peas  and  any  added  garnish.  It  is  free 
from  objecticnahle  flavors  and  odors  of 
anv  kind. 


(2)  Reasonably  good  flavor  and  odor 
means  that  the  product  may  be  lacking 
in  good  flavor  and  odor,  but  is 
characteristic  of  the  type(s)  of  beans  or 
peas  and  any  added  garnish.  It  is  free 
from  objectionable  flavors  and  odors  of 
any  kind. 

(i)  Sample  unit  means  the  amount  of 
product  to  be.used  for  inspection.  It  may 
be: 

(1)  The  entire  contents  of  a  container: 

(2)  A  portion  of  the  contents  of  a 
container: 

(3)  A  combination  of  the  contents  of 
two  or  more  containers;  or 

(4)  A  portion  of  unpacked  product, 
(j)  Unit  means  any  ind;viQual  frozen 

bean  or  pea;  or  any  reconstructed 
portions  of  beans  or  peas  that  are  the 
equivalent  of  one  bean  or  pea. 

(k)  Varietal  Characteristics.  Similar 
varietal  characteristics  are  applicable  to 
single  variety  types  only. 

(1)  Cont'-astH'g  varieties  means  beans 
or  peas  of  different  varieties  that  are  of 
a  noticeably  different  color,  size,  or 
shape  than  the  beans  or  peas  of  the 
predominant  variety  (such  as  red  beans 
with  white  beans). 

(2)  Varieties  that  blend  means  beans    . 
or  peas  of  different  varieties  that  are 
similar  in  color,  size,  or  shape  to  the 
beans  or  peas  of  the  predominant 
variety  (such  as  dark  red  and  light  red 
kidney  beans). 

§  52.6425    Recommended  sample  unit 
sizes. 

Requirements  for  all  factors  of  quality 
are  based  on  the  following  sample  unit 
sizes:  (a)  For  classified  lieferts  in  Table  I 
of  §  52.6428. 

(1)  On-line  grading — 200  beans  or 
peas  (use  200  plan,  under  7  CFR  52.38b). 

(2)  Lot  grading — entire  sample  (use 
100  plan,  under  7  CFR  52.38c). 

(b)  For  similar  Varietal  characteristics 
(single  types  only)  and  damaged  beans 
or  peas — 284  grams  (10.0  oz)  including 
beans  or  peas  and  gainish; 

(c)  For  flavor  and  odor,  character,  and 
color — 850  grams  (30.0  oz):  and 

(d)  For  extraneous  veg'^t;ible  material 
(EVM). 

(1)  On-line  grading — 8.50  grams  (30.0 
oz). 

(2)  Lot  grading — entire  sample. 

§52.6426    Grades. 

(a)  U.S.  Grade  .4  is  the  quality  of 
product  that: 

(1)  Meets  the  following  prerequisite 
factors  in  which  the  beans  or  peas: 

(i)  Have  practically  similar  varietal 
characteristics  (applicable  to  single 
variety  types  only).  The  weight  of 
"contrasting  varieties"  does  not  exceed 
1.5  grams  per  284  grams  (10.0  oz):  and 
the  weight  of  "varieties  that  blend"  does 


not  exceed  14  grams  per  284  grams  (10  0 
oz); 

(ii)  Have  good  character; 

(iii)  Wave  good  color: 

(iv)  Have  good  flavor  and  odor 

(v)  May  contain  "damaged"  units  not 
exceeding  25  grams  per  284  grams  (10.0 
oz); 

(vi)  Are  praiitically  free  from  EV.M; 

(A)  On-line  grading — within  the  limits 
for  defects  as  specified  in  Table  II  of 

§  52.6429 

(B)  Lot  grading — not  more  than  one  (1) 
piece  of  EVM  per  1700  grams  (GOO  oz). 

(2)  Is  within  the  limits  for  defects  as 
classified  in  TaMe  I  and  Specified  in 
Table  Hi  of  5  52.6429. 

(b)  U.S.  Grade  B  is  the  quality  of 
product  that: 

(1)  Meets  the  following  prerequisite 
factors  in  which  the  beans  or  peas. 

(!)  Have  reasonably  similar  varietal 
characteristics  (applicable  to  single 
varietal  types  only).  The  weight  of 
"contrasting  varieties"  does  not  exceed 
3  gra.ms  per  264  grams  (10.0  oz);  and  the 
weight  of  "varieties  that  blend"  does  not 
exceed  28  grams  per  284  grams  (10.0  oz): 

(ii)  Have  reasonably  good  character; 

(iii)  Have  reasonably  good  color: 

(iv)  Have  reasonably  good  flavor  and 
odor; 

(v)  May  contain  "damaged  units  not 
exceeding  45  grams  per  284  grams  (10.0 
oz); 

(vi)  Are  reasonably  free  from  EVM: 

(A)  On-line  grading — within  the  limits 
for  defects  as  specified  in  Table  11  of 

§  52.6429. 

(B)  Lot  grading — not  more  than  two  (2) 
pieces  of  EVM  per  830  grams  (30.0  oz). 

(2)  Is  within  the  limits  for  defects  as 
classified  in  Table  I  of  §  52.6428  and 
specified  in  Tal.le  III  of  §  52.6429. 

(c)  Substandard  is  the  quality  of 
product  that  fails  to  meet  the 
requirements  for  L!  S.  Grade  B. 

§  52.6427    Factors  of  quaMty. 

The  grade  of  a  sample  of  frozen 
hydrated  dried  beans  or  peas  or  frozen 
mixed  bean  salad  is  based  on 
requirements  for  the  following  quality 
factors:  (a)  Pierf  quisite  quality  factors: 

(1)  Varietiil  characteristics  (not 
applicable  to  mixed  types); 

(2)  Character: 

(3)  Color: 

(4)  Flavor  and  odor: 

(5)  Damaged;  and 

(6)  Freedom  from  extraneous 
vegetable  material  (EVM). 

(b)  Classified  quality  factor: 
(1)  Blemished. 

§  52.6428    Classification  of  defecto. 

Defects  are  clussified  as  "minor." 
"major."  or  "severe."  "Total"  defects 
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includes  all  "minor."  "major,"  and 
"severe"  defects.  Each  "X"  in  Table  I 
represents  "one  (1)  defect." 

Table  I.— Classification  of  Defects 


Quality 
(actor 


Blemished: 
Slightly... 


fects 


Each 
bean 
or 


Classitication 


Minor 


Major    I  Severe 


Table  I. — Classification  of  Defects — 
Continued 


Quality 

De- 
fects 

Classification 

factor 

Minor 

Major      Severe 

Materially ... 
SerKJosly... 

Eacti 

bean 

or 

pea. 
Each 

bean 

or 

pea. 

X 

X 

Table  III.— Blemish  Defects 


§  52.6429    Tolerances  for  defects. 

Table  II.— Extraneous  Vegetable 
Material  (EVM)  On-Line  Only  (25  Plan) 


AQL«. 


GradeA 


Grade  B 


1.5 


6.5 


AQL' 


GradeA 


Total' 


4.0 


Major 


1.5 


Sev 


0.4 


Grade  B 


Total  •     Major  |  Sev 


6.S 


4.0      1.S 


'  AQL  expressed  as  defects  per  hundred  units 
•  Total  •--.  Minor  +  Maior  +  Severe. 


§  52.6430    Sample  size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedures  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products"  (7  CFR  52.1  through 
52.83)  for  lot  grading  and  on-line 
grading,  as  applicable, 

§  52.6431    Quality  requirement  criteria. 

(a)  Lot  grading.  A  lot  of  frozen 
hydrated  dried  beans  or  peas  is 
considered  as  meeting  the  requirements 
for  quality  if: 

(1)  The  prerequisite  requirements 
specified  in  §52.6426  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Table  III  of  §  52.6429  ate  not 
exceeded. 

(b)  On-line  grading.  A  portion  of 
production  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  Prerequisite  requirements  specified 
in  §  52.6426  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Table  III  of  §  52.6429  exceeded. 

(c)  Single  sample  unit.  Each  single 
sample  unit  submitted  for  quality 
evaluation  will  be  treated  individually 
and  is  considered  as  meeting  the 
requirements  for  quality  if; 

(1)  The  prerequisite  requirements 
spcified  in  §  52.6426  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Table  III  of  S  52.6429  are  not 
exceeded. 


Dated:  November  8. 1988. 
Kenneth  C.  Clayton, 

Acting  .Administrator. 

iFR  Doc.  88-26251  Filed  11-14-88,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  BB-ASW-331 

Airworthiness  Directives;  California 
Department  of  Forestry  Model  UH-1F; 
Garlick  Helicopters  Model  UH-1B; 
Hawkins  and  Powers  Aviation,  Inc. 
Model  UH-1B;  Hercules  Model  UH>1E, 
UH-1L,  Tri-1L;  International 
Helicopters,  Model  UH-1B;  Oregon 
Helicopters  Model  UH-1E,  UH-1L  TH- 
1L;  Pilot  Personnel  International,  Inc. 
Model  UH-1B;  Smith  Helicopters  Model 
UH-1E;  Southern  Aero  Corporation 
Model  UH-1A,  UH-1B;  and  West  Coast 
Fabrications  Model  UH-1E  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM).  . 

SUIMIMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  establish  a  mandatory  fatigue 
requirement  life  limit  on  main  rotor 
masts  and  trunnions  used  on  certain 
UH-1  type  helicopters.  The  proposed 
AD  is  needed  to  prevent  main  rotor  mast 
and  trurmion  fatigue  failures  which 
could  result  in  a  catastrophic  failure  of 


the  main  rotor  system  and  subsequent 
loss  of  the  helicopter. 

DATE:  Comments  must  be  received  on  or 
before  January  3. 1989. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to;  Office  of 
the  Regional  Assistant  Chief  Counsel. 
FAA,  Southwest  Region.  Fort  Worth, 
Texas  76193-0007,  or  delivered  in 
duplicate  to:  Office  of  the  Regional  . 
Assistant  Chief  Counsel,  FAA, 
Southwest  Region,  Room  158.  Building 
3B,  44(K)  Blue  Mound  Road,  Fort  Worth. 
Texas.  Comments  must  be  marked: 
Docket  No.  88-ASW-33. 

Comments  may  be  inspected  in  the 
Regional  Rules  Docket,  Room  158, 
Building  3B,  Office  of  the  Regional 
Assistant  Chief  Counsel,  Sothwest 
Region,  between  8  a.m.  and  4  p.m.. 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tyrone  D.  Millard,  Helicopter 
Certification  Branch,  ASW-170,  Federal 
Aviation  Administration,  Fort  Worth. 
Texas  76193-0170,  telephone  (817)  624- 
5177. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
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proposal  contained  in  this  notice  may  be 
changed  in  Hght  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  bufore 
and  after  the  closing  date  for  comments, 
in  the  Regional  Rules  Docket,  Office  of 
the  Regional  Assistant  Chief  Counsel. 
4400  Blue  Mound  Road,  Fort  Worth. 
Texas,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  !u 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  st.imped 
postcard  on  which  the  following 
statement  is  made.  Comments  U>  Docket 
No.  88-ASW-33.  The  po'Jtcard  wili  be 
date/time  siamped  and  returned  to  the 
commenter. 

Based  on  the  recent  manufacturers 
fatigue  stress  tests  and  fatigue  analysis 
of  main  rotor  masts  and  trunnions  under 
ground-air-ground  (GAC)  loafir.j? 
conditions,  the  FAA  has  determim  d  that 
these  components  can  no  lunger  be 
operated  with  an  unlimited  service  life 
and  must  be  removed  after  a  specified 
time  in  service. 

Since  this  condition  is  likely  to  exist 
or  develop  on  helicopters  of  the  same 
type  design,  the  proposed  AD  wiiuld 
establish  a  mandatory  r^iiremeni  life  for 
the  main  rotor  mast  and  tnannin: 
installed  on  California  Departm!-:-.!  nf 
Forestry  Model  UH-IF;  Garlick 
Helicopters  Mode!  UH-lB;  Hawkins  and 
Powers  Aviation,  Inc.  Model  UH-IB: 
Hercules  Model  UH-lE.  LlH-lL  IH-H.; 
International  Helicoptcfs.  Inc.  .Mxdel 
UM-IB;  O.-egon  Helicopters  Mode!  UH- 
lE,  UH-1L.  and  TH-lL  Pilot  Personnel 
Ir.ternational,  Inc.  Mod*-!  UH-lB.  Smith 
Helicopters  Model  UH-iF.;  Soufh.-  n 
Aero  Corporation  Model  I'lI-lA.  1,'M- 
IB;  and  West  Coast  Fabrications  Ntodel 
UH-  IE  helicopters. 

The  regulations  proposed  heT  would 
not  have  substantial  direct  effects  on  thi- 
states,  on  the  relationship  between  the 
national  government  and  the  stutes.  or 
on  the  distribution  of  power  and 
responsibilities  among  (he  various  levels 
of  governm.enl.  Thus.  In  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  a  regulation  dues  not  have 
federalism  implications  wurrantinx  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  146 
iiircraft.  It  is  anticipated  that  2 
helicopters  per  year  will  require 
replacement  of  the  main  rotor  mast 


trunnion  at  an  annual  cost  of 
approximately  $20,500  for  2  helicopters. 
Therefore.  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febniarj' 
26.  1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  trauapurtation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  ro.^d  as  follows: 

Authority:  49  U.S.C.  13r>4(a).  1421.  and  1423; 
49  U.S.C.  li)6(g)  (Revised  Pub.  L.  97-449. 
[anuary  12.  19B31;  and  It  CVH  11  «.>; 

§39.13    lAmendedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Culifomia  Department  of  Forttstry;  Garlick 
Helicoters;  Hawkins  and  Powers 
Aviation.  Inc;  Hercules:  International 
Helicopters,  Inc.:  Orei^on  Helicopters; 
Pilot  Personnel  Iniematinnal.  Inc.:  Smith 
Helicopters;  Southeni  .\«ro  Curporatiun; 
and  West  Coast  Fabrications:  Applies  to 
.Mnt;tl  rn-  lA,  U1I-1H.  l!H-1F..  IJH-lF. 
UH-U..  and  TH-lL  ht  !ii:iipeleis 
cer1ific.»ted  in  any  ct-ti.-gory. 
(Airworthiness  Do4:kt>t  \'o.  8R-AS:W-33) 
Compliance  is  required  .is  ir.diciUt-d,  unless 
already  ar.cf.mplished. 

To  prevent  possible  fHtifjne  failure  of  the 
main  rotor  mast.  P/N  201-011-450  (all  dash 
numbers),  and  main  rotor  trunnion,  P/N  204- 
011-105-001.  which  cduld  result  in  a 
catastrophic  foilure  of  the  main  rotor  system 
and  subsequent  loss  of  the  hehcop'rr. 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  dale 
of  this  AD.  create  a  hisioricul  servire  record 
for  the  main  rotor  mHSt.  P/N  204-011-450  (all 
dash  nunil)crs).  and  main  rotor  trunnion,  P/N 
204-01 1-ias-OOl,  and  record  the  hours'  time 
in  service  a(..':umulated  on  the  main  rotor 
mast  and  trunnion.  If  the  time  in  service 
cannot  be  determined,  enter  900  hours  for 
each  year  from  the  date  the  mast  and 
trunnion  were  installed. 

(b)  For  ma!!t  and  trunnions  with  more  than 
14.900  hours"  time  in  service  on  the  effective 


date  of  this  AD,  remove  the  mast*  and 
trunnions  from  service  within  the  next  100 
hours'  time  in  service. 

(c)  For  masts  and  trunnions  with  less  than 
14.900  hours'  time  in  service  on  the  effective 
date  of  this  AD,  remove  the  masts  and 
trunnions  from  service  at  15.000  hours'  time 
in  service. 

(d)  An  alternate  method  of  compliance 
which  provide*  an  equivalent  level  of  safely 
with  this  Ad  may  be  used  when  approved  by 
the  Manager,  Helicopter  Certification  Branch. 
Federal  Aviation  Administration.  Fort  Worth. 
Texas  76193-0170. 

Issued  in  Fort  Worth.  Texas,  on  November 
1. 1988. 
L.B.  Andriesen. 

Manager.  Rotorcraft  Directonite.  Aircraft 

Certification  Sen  it  e. 

[FR  Doc.  88-26290  Filed  11-14-88;  ti  4t  Hrnj 

BILLING  COOe  49IO-t»-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Ch.  VII 

{Docket  No.  81018-82181 

Request  for  Comments  on  Effects  of 
Foreign  Policy-Based  Export  Controls 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  Export 
Administration  fBXA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
the  Export  Administration  Regulations 
(15  CFR  Parts  7B8  through  799)  to 
determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  BXA  make  this  deter.mination,  BXA 
is  seeking  comments  on  how  existing 
foreign  policy-based  controls 
maintained  under  section  6  of  the  K>port 
Administration  Act  of  1979,  as  amended 
(EAA),  have  affected  exporters  and  the 
general  public. 

DATE:  Comments  must  be  received  by 
December  9, 1988  to  assure  full 
consideration  in  the  formulation  of 
export  control  policies. 
ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to  Patricia  Muldonian, 
Regulations  Branch  (Room  1622],  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce.  P.O.  Box  273. 
Washington,  DC  20044. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
lames  Graves.  Country  Policy  Branih. 
Office  of  Technology  and  Policy 
Analysis.  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
4830. 
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SUPPLEMENTARY  INFORMATION: 

Generally,  the  foreign  policy  controls 
maintained  by  the  Bureau  of  Export 
Administration  relate  to  the  following: 
human  rights  (§  776.14).  South  Africa 
and  Namibia  (§  785.4(a|l,  Libya  (§  785.7). 
anti-terror-sm  (J  78.T4(d)),  chemical 
warfare  (§  78.').4(e)),  regional  stability 
(§  776.16),  embargoed  communist 
countries  (§  785.1),  truck  manufacturing 
equipment  for  the  Soviet  Union's  Kama 
River  and  Zil  track  plants  (§  783.2(e)). 
and  technology  used  in  developing 
missiles  capable  of  delivering  nuclear 
weapons  (§  776.18). 

The  licensing  policies  for  these  control 
programs  are  described  in  Parts  776  and 
785  of  the  E.xporf  Administration 
Regulations. 

On  January  20, 1988.  the  Secretary 
submitted  a  report  to  Congress 
extending  foreign  policy  controls  for 
another  year.  All  foreign  policy  export 
controls  in  effect  as  of  that  date  were 
extended.  Since  that  time,  no  new 
foreign  policy  controls  have  been 
promulgated. 

To  assure  maximum  public 
participation  in  the  review  process,' 
comments  on  the  extension  or  revision 
of  the  existing  foreign  policy  controls 
are  solicited.  BXA  is  particularly 
interested  in  the  experience  of 
individual  exporters  in  complying  with 
these  controls,  with  emphasis  on 
economic  impact  and  specific  instances 
of  business  lost  to  foreign  competitors. 
In  addition,  in  light  of  the  new 
provisions  contained  in  section  fi(p)  of 
the  EAA,  BXA  is  interested  in  comments 
relating  to  the  effects  of  foreign  policy 
controls  on  exports  of  replacement  and 
ether  parts.  Section  6lp)  was  added  to 
the  EAA  by  section  2423(b)  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  and  states: 

Spare  parts. — (1)  At  the  same  time  as  the 
President  imposes  or  expands  export  controls 
undar  this  section,  the  President  shall 
determine  whether  such  export  controls  will 
apply  to  replacement  parts  or  parts  in  goods 
subiect  to  such  export  controls 

(2)  With  respect  to  export  controls  imposed 
under  this  section  before  the  date  of  the 
enactment  of  this  suhsci.tion.  an  individual 
validated  export  license  slial!  not  be  rcijuired 
for  replacement  parts  which  are  exported  to 
r-place  on  a  one-for-one  basis  parts  that 
were  in  a  good  that  was  lawfully  exported 
from  the  United  States,  unless  the  President 
determines  that  such  a  license  should  be 
required  for  such  parts 

Parlies  submitting  comments  are 
asked  to  be  as  specific  as  possible. 
Respondents,  however,  are  reminded 
that  the  Department  is  soliciting  only 
information  that  can  be  used  publicly. 
Confidential  business  information  will 
not  be  accepted.  Any  information  so 


designated  will  be  returned  to  the 
commenter. 

All  comments  received  befoie  the 
close  of  the  comment  period  will  be 
considered  by  the  Department  in 
reviewing  the  controls  and  developirsg 
the  report  to  Congress.  Among  t*;e 
criteria  the  Department  considers  in 
detei mining  whether  to  continue  or 
revise  U.S.  foreign  poliry  export  controls 
are  the  following: 

1.  The  probability  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors.     '~- 
including  the  avaiiability  from  other 
countries  of  the  goods  or  tcchmlogy 
proposed  for  such  controls,  and  that  the 
foreign  policy  purpose  cannot  be 
achieved  through  negotiations  oi  other 
alternative  means; 

2.  The  cornpalibility  of  the  proposed 
controls  with  the  foreign  poliry 
objectives  of  the  United  States  and  with 
overall  United  States  policy  toward  the 
country  to  which  exports  are  to  be 
subject  to  the  proposed  controls; 

3.  The  likeUhood  that  the  reaction  of 
other  countries  to  the  extension  of  such 
export  controls  by  the  United  States  will 
not  render  the  controls  ineffective  in 
achieving  the  intended  foreign  policy 
purpose  or  be  counterproductive  to 
United  Slates  foreign  policy  interests; 

4.  The  effect  of  the  proposed  controls 
on  the  export  performance  of  the  I'nifed 
States,  the  competitive  position  of  the 
United  States  in  the  international 
economy,  the  international  reputation  of 
the  United  Staes  as  a  supplier  of  goods 
and  technology,  or  on  the  economic 
well-being  of  individual  United  States 
companies  and  their  employees  and 
comniuni'ies  does  not  exceed  the  benefit 
to  United  States  foreign  policj' 
objectives; 

5.  The  ability  of  the  United  States  to 
enforce  the  proposed  controls 
effectively; 

6.  The  foreign  po'icy  consequences  of 
not  e.xtending  the  export  controls. 

Ail  comments  will  become  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
inteiest  of  accuracy  and  completeness, 
comments  in  written  form  are  required. 
If  oral  comments  are  received,  they  must 
be  followed  by  written  memoranda  that 
will  he  a  matter  of  public  record  and 
wili  be  available  for  public  review  and 
copying.  Communication  from  agencies 
of  the  United  Staes  Government  or 
foreign  governments  will  not  routinely 
be  made  available  for  public 
inspections. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886,  U.S. 
Department  of  Commerce,  14th  Street 


BEST  COPY  AVAILABLE 


and  Pennsylvania  Avenue  NW., 
Washington.  DC  20230.  Records  in  this 
facility,  l.^cluding  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal Rcgua'tions.  Information  about 
the  inspection  and  copying  of  records  at 
this  facility  may  be  obtained  from 
Margaret  Comejo.  Bureau  of  Export 
Administration  Freedom  of  Inform.ation 
Officer,  at  the  above  addres  or  by 
calling  (202)  377-2593. 

Authority  Pub.  L.  96-72.  »3  Slat  503.  5*1 
L'.S.C.  App.  2401  et  seq  .  as  amended  b>  Pub 
L  97-145  of  De<  ember  29  irj81.Puh  L  99-64 
of  July  12. 198S.  and  Pub.  L.  100-418  of  AugLj-l 
23,  1988;  E.O.  125-5  of  July  12,  1965  (50  FR 
28757.  July  16,  1965);  Pub.  L  95-223,  50  USC. 
roi  et  soc;..  E.O.  12532  of  September  9. 1985 
(50  FR  36861.  September  10.  1985). 

Da  ed:  November  9.  1988. 
Michael  E.  Zacharia, 
Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  8«-26284  Filed  11-14-88:  845  am| 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  303 

Rules  and  Regulations  Under  ttw 
Textile  Fiber  Products  Identification 
Act;  Generic  Names 

AGENCY:  Federal  Trade  Commission. 
action:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  February  of  1988.  the  Sun 
Company  ("Sun")  applied  to  the  Feder;)! 
Trade  Commussion  (the  Commission") 
requesting  the  establishment  of  a  new 
generic  name  for  a  fiber  it  manufactures 
under  the  tradename  "VIVRELLE."  The 
application  was  filed  pursuant  to  Rule  8. 
16  CFR  303.8,  of  the  Rules  and 
Regulations  Under  the  Textile  Fiber 
Products  Identification  Act,  15  U.S.C.  70. 
et  sect' .  and  Subpart  C  of  Part  1  of  the 
Commission's  Rules  of  Practice.  16  CFR 
1.26.  In  i;.-!  applicatior.  Sun  declared  fh.if 
the  generic  names  presently  established 
by  the  Commission  in  Rule  7, 16  CFR 
303.7.  are  inappropriate  for  its  fiber 
because  of  the  fiber's  uniqueness.  Sun 
included  a  proposed  definition  for  its 
fiber,  together  with  a  proposed 
corresponding  modification  to  the 
existing  definition  of  nylon,  and 
suggested  the  generic  name  "OXAMID  ' 
for  its  fiber. 

The  Commission  now  solicits 
comments  as  to  whether  Rule  7  should 
be  amended  to  include  a  new  genetic 
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definition  covering  Sun's  fiber.  A 
Certificate  of  No  Effect  under  the 
Regulatory  Flexibility  Act  has  been 
forwarded  to  the  Small  Business 
Ad.Tiinistration. 

DATE:  Written  comments  will  be 
accepted  through  January  17, 1989. 
ADDRESS:  Submit  written  comments 
with  five  copies,  where  possible,  to: 
Office  of  the  Secretary,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Submission  should  be  marked:  "Textile 
Comment  (Sun  Generic)" 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M'.l'.s,  Attorney  (202/32G-3035), 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Con-.rr.is.sion,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Section  A.  Background 

Rule  6,  16  CFR  30?.6,  of  the  Rules  and 
Regulations  under  the  Textile  Fiber 


Products  Identification  Act  requires 
manufacturers  to  use  the  generic  names 
of  the  fibers  contained  in  their  textile 
fiber  products  in  making  required 
disclosures  of  the  fiber  content  of  the 
products.  Rule  7. 16  CFR  303.7,  sets  forth 
the  generic  names  and  definitions  that 
the  Commission  has  established  for 
synthetic  fibers.  Rule  8, 16  CFR  303.8, 
sets  the  procedures  for  establishing  new 
generic  names. 

Sun  submitted  its  application  in  this 
matter  in  February  of  1988.  The 
application  and  related  materials  have 
been  placed  on  the  rulemaking  record. 
After  an  inilial  analysis,  the 
Commission,  on  June  14, 1988,  granted 
Sun  the  de-iignation  "SU  0001"  for 
temporary  use  In  identifying  the  fiber 
until  a  final  determination  can  be  made 
as  to  the  merits  of  the  application  for  a 
new,generic  name. 


FIGURE  1 


Nylon  -  6.6 


CH2   CH2   CH2 
H2   X:H2  XH2^NH- 
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FIGURE  2 


Polyetheramide 

r 


In  its  application.  Sun  described  the 
fiber,  its  composition,  manufacture  and 
possible  uses,  as  follows: 

The  fiber  is  now  commercially 
available  and  will  soon  become  an  item 
of  commerce  in  the  U.S.,  first  via  imports 
and  secondly  by  U.S.  manufacturing. 

Chemical  Composition 

The  fiber  for  which  we  seek  a  new 
generic  classification  is  a  block 
copolymer  of  a  conventional  nylon  such 
as  nylon-6  or  nylon-6,6  with  a 
polyethera.mide.  A  polyetheramide  is  a 
polyamide  into  which  aliphatic  ether 
units  have  been  introduced,  and  these 
ether  units  in  the  copolymer  are 
re.=!ponsible  for  the  remarkable 
properties  of  the  fiber.  In  terms  of 
chemical  structure  the  repeating  units  of 
a  typical  block  copolymer  are  as 
follows: 


CH2        jNH 


The  resulting  copolymer  is  also  a 
polyetheramide  because  it  has  blocks  of 
polyetheramide  interspersed  in  blocks  of 


ether   segment 


polyamide.  To  achieve  the  desirable 
properties  of  the  fiber,  at  least  15%  of 


n 


polyetheramide  must  be  Included  in  the 
copolymer. 


(-C-NH-) 

a 


the  fiber's  ability  to  transport  moisture 
I  from  the  skin  of  the  wearer  to  the 
atmosphere. 


This  means  that  at  least  15%  of  the 
amide  linkages  in  the  block  copolymer 
are  attached  to  aliphatic  ether  units.  In 
general,  the  maximum  amount  is  40%. 

Significant  Physical  Properties 

Fundamentally,  VIVRELLE  is  a 
synthetic  "comfort"  fiber.  We  describe  it 
as  a  comfort  fiber  because  it  is  a  unique 
combination  of  three  important  comfort- 
related  characteristics,  softness, 
moisture  absorption  and  moisture 
transport. 

The  following  data  show  the  tnily 
unique  moisture  transport  and  comfort 
characteristics  of  polyetheramides 
compared  to  convention.jl  nylons.  The 
data  are  from  conventional  test 
procedures  used  to  evaluate  fiber 
characteristics  and  include  comfort  data 
based  on  correlations  developed  from 
actual  fiber  use. 

In  the  tables  that  follow,  the 
polyetheramides  which  are  the  subject 
of  this  application  are.  as  described 
above,  block  copolymers  of  a 
conventional  nylon  and  a 
polyetheramide,  the  latter  being  the 
same  or  similar  to  Figure  2  above.  The 
designation  Polyetheramide  (6,6)  20/80 
means  a  block  copolymer  containing 
20%  Figure  2  type  polyetheramide  and 
80%  nylon-6,6. 

One  test  related  to  comfort  is  moisture 
absorption.  The  dry  fiber  is  boiled  in 
water,  spun  dry  to  remove  surface 
water,  and  weighed  to  determine  the 
amount  of  water  absorbed. 


Fiber 


Nylon-6 

Polyetheramide  (6) 

Do 

Nyton-6.6 

Polyetheramide  (6.6).. 


Mois- 

ture' 

100% 

10 

20/80 

18 

30/70 

25 

100% 

10 

15/85 

17 

25/75 

19 

35/65 

26 

UMI 


'  Moisture  absorption— percent  of  dry  weight. 

The  over  100%  improvement  in 
moisture  absorption  of  the 
polyetheramide  is  clearly  shown. 

Another  comfort  test  is  "moisture 
regain."  The  fiber  is  dried  to  zero 
moisture,  placed  in  a  constant  relative 
humidity  chamber  until  it  reaches 
equilibrium,  and  the  amount  of  moistiu-e 
absorbed  as  a  percentage  of  dry  weight 
is  determined.  The  difference  in 
moisture  regain  between  65  and  93% 
relative  humidity  (RH)  is  a  measure  of 


Fiber 


Nylon-6 

Nylon-6.6 _.. 

Polyetheramide  (6)  30/70.. 


MofSture  Re^sm 


65% 
RH 


4.2 
4.3 
59 


93% 
RH 


7.9 

7.6 

12.8 


Differ- 
ence 


3.7 
3.5 
6.9 


The  substantial  improvement  in  the 
polyetheramide  over  conventional  nylon 
is  apparent.  To  put  the  magnitude  of  the 
"differences"  shown  above  in  proper 
perspective,  they  should  be  compared 
with  the  values  for  cotton,  7  (65%  RH) 
and  16  (93':  RHi.  difference  of  9,  the 
natural  fiber  against  which  synthetics 
are  often  compared.  The  proximity  of 
polyetheramide  to  cotton  is  apparent. 

The  Hohenstein  Institute  in  Stuttgart, 
West  Germany,  is  a  highly  respected, 
well-known  fiber  testing  institute.  They 
conducted  a  series  of  comfort-related 
tests  shown  below  to  determine  the 
relative  comfort  of  the  polyetheramides. 
In  these  tests,  the  differences  found 
between  polyetheramide  and 
conventional  nylon  were  judged 
significant  by  Hohenstein. 

On  Hohenstein  test  is  the  "relative 
liquid  water  transport  rate"  which 
measures  the  rate  at  which  liquid  w a' er 
is  transported  through  the  fabric  and 
into  the  atmosphere,  with  higher  results 
being  better  as  indicating  better 
transport.  Polyetheramide?  are 
substantially  better  than  nylon  6,  viz. 

Nylon-6 8X 

Polyetheramide  (6)  20/80 9.9 

The  values  should  be  considered  on  a 
scale  of  6-10  since  current,  significant 
commercial  fibers  have  values  within 
that  range. 

Another  Hohenstein  test  is  the  "water 
transport  resistance"  test,  which 
measures  the  rate  at  which  water  vapor 
is  transported  through  the  fabric  and 
into  the  atmosphere.  In  this  test  a  lower 
result  indicates  better  transport  and 
hence  is  be'ter.  The  results  were  as 
follows: 

Nylon-6 53.3 

Polyetheramide  (6)  20/80 49.1 

Since  substantially  all  corrent 
commercially  significant  fibers  are 
between  the  small  range  of  49.1  to  54.9, 
the  unique  characteristics  of  the 
polyetheramides  is  readily  apparent. 

The  third  Hohenstein  test  is  a  "wearer 
comfort  index  under  heavy  sweating 
conditions."  This  index  is  a  correlation 
between  comfort  and  various  physical 


parameters  of  the  fabric  relating  to  its 
ability  to  move  water  from  the  skin  of 
the  wearer  to  the  atmosphere  on  the 
opposite  side.  Such  factors  included 
water  vapor  resistance,  buffering 
capacity  of  the  fabric  to  water,  short- 
time  water  vapor  uptake,  and 
equilibrium  time  between  fiber  and 
moisture.  TVie  results  were  as  follows 
with  high  values  being  desired: 

NyIon-6 4.6 

Polyetheramide  (6)  20/80 6.6 

The  polyetheramide  was,  in  fact, 
higher  than  any  of  the  other  fibers  tested 
which  ranged  from  1.1  to  5.8. 

The  Shirley  Institute,  another  widely- 
respected  international  fiber  testing/ 
evaluation  organization,  uses  an  "F 
value"  the  measure  comfort.  The  F  valur- 
reflects  the  ration  of  water  vapor 
resistance  to  thermal  resistance.  The 
most  satisfactory  system,  from  a  com.'^ort 
standpoint,  has  an  F  value  as  low  as 
possible.  The  lowest  values  found  in 
clothing  are  around  5. 

The  results  for  nylon  and  the 
polyetheramide  are  as  follows: 

Ny!on-6 - 9-7 

Polyetheramide  (6)  20/80 5  9 

Ano'her  Hohenstein  test  reflects  the 
opinions  of  people  who  wore  garments 
from  fabrics  of  various  type  fibers  under 
normal  everyday  conditions.  The 
wearer  ranks  the  fabric  on  a  scale  of  1 
to  6  with  1  being  '^ery  good,"  6  being 
unsatisfactory,  and  numbers  2-5  having 
intermediate  descriptors. 

The  rankings  were; 

Nylon-6  (satisfactory) 3.0 

Polyetheramide  (5)  20/80  (between 

good  and  very  good) 18 

It  is  of  interest  to  note  that  the 
polyetheramide  was  the  highest  ranking 
synthetic  fiber  tested.  This  test  is  of 
especial  significance  because,  in  the 
opinion  of  Hohenstein,  it  reflects  how 
people  perceive  comfort. 

The  above  data  show  that  the 
polyetheramides  are  distinctly  superior 
to  conventional  nylons  in  the  factors 
relevant  to  comfort.  It  is  submitted  that 
the  differences  are  sufficiently 
substantial  that  the  polyetheramides 
should  not  have  to  be  lumped  together 
with  conventional  nylons  under  the 
same  generic  classification. 

We  have  referred  above  to  the 
"softness"  of  the  polyetheramide  fibers 
which  is  an  industry  term  for  how  the 
fiber  "feels."  Softness  is  not  measured 
quantitatively  in  the  trade  but  the 
excellent  softness  of  the  polyetheramide 
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(Vivrelle)  is  apparent  from  the  sample 
referred  to  at  the  end  of  this  petition. 

VIVRELLE  is  now  commercially 
available  in  Italy  (since  early  1987)  and 
can  be  made  available  in  limited  export 
quantities  to  the  U.S.  textile  industry. 
U.S.  fiber  manufacturers  may  soon  elect 
to  begin  manufacturing  in  the  U.S. 

The  polyetheramide  fiber  is  a 
"comfort"  fiber  because  it  is  soft  and 
has  the  ability  to  absorb  and  transport 
moisture.  Thus,  it  is  an  ideal  candidate 
for  consume*  apparel  such  as 
sweatsuits  undergarments,  etc.  where 
its  unique  combination  of  softness  and 
moisture  performance  are  important.  Its 
unique  properties  would  be  severely 
penalized  if  it  must  be  described  as 
nylon,  since  nylon  has  a  well-known 
reputation  for  not  being  soft  and  for  not 
having  good  moisture  performance. 
Indeed,  nylon  in  apparel  is  often 
referred  to  as  "clammy"  because  of  its 
poor  moisture  performance. 

Nor  can  this  penalty  be  overcome  by 
the  use  of  the  current  generic  name 
nylon  combined  with  descriptive 
material  to  the  effect  that  the 
polyetheramides  do  not  have  the 
softness  and  moisture  performance 
problems  usually  associated  with  nylon. 
The  ultimate  purchasers  of 
polyetheramide  wearing  apparel  are  not 
sophisticated  professionals  but  average 
citizens  who  associate  the  generic 
classification  on  the  label  with  certain 
expected  properties.  Particularly  is  this 
true  with  nylon  which  has  been 
burdened  for  several  decades  with  its 
poor,  albeit  accurate,  reputation  in  much 
wearing  apparel.  We  will  be  seriously 
disadvantaged  if  we  must  describe  our 
fiber  with  the  name  nylon,  which 
connotes  the  very  undesirable 
properties  our  fiber  has  overcome. 

We  propose  the  following  definition 
for  these  new  polyetheramide  fibers  and 
a  corresponding  change  in  the  definition 
of  nylon. 

Polyetheramides 

A  manufactured  fiber  in  which  the 
fiber-forming  substance  is  a  long-chain, 
synthetic  polyamide  in  which  at  least 
15%  of  the  amide  linkage  units 


(-C-NH-) 


8 


Mylon 

A  manufactured  fiber  in  which  the 
fiber-forming  substance  is  a  long-chain 
synthetic  polyamide  in  which  less  than 
85%  of  the  amide 


(-C-NH-) 
II 


i 


are  directly  attached  to  one  or  more 
aliphatic  ether  units. 

Concurrently,  the  current  definition  of 
nylon  should  be  correspondingly 
amended  to  exclude  the  ether  units.  A 
suggested  revision  is: 


linkages  are  attached  directly  to  two 
aromatic  rings  and  less  than  15%  of  the 
amide 


(-C-NH-) 
0 


linkages  are  attached  directly  to 
aliphatic  ether  units. 

We  suggest  the  name  "Oxamid"  for 
the  polyetheramide  of  the  type 
described  herein,  which  reflects  both 
that  it  contains  oxygen  and  that  it  is  an 
amide.  This  suggestion  parallels  our 
status  in  Europe  where  the  Italian 
Ministry  of  Trade.  Department  of 
Industry  Trade  and  Handicrafts,  has 
approved  the  use  of  "polyoxyamide"  in 
Italy  and  has  agreed  to  propose 
"polyoxyamide"  to  the  European 
Economic  Community  (EEC)  for 
adoption  as  a  new  EEC  generic  name  for 
the  same  fibers  as  described  herein.  We 
have  also  obtained  certain  trademark 
rights  in  "Oxamid"  which  would  be 
abandoned,  as  appropriate,  upon 
adoption  of  the  term  as  a  generic  fiber 
designation. 

Section  B.  Invitation  to  Comment 

The  Commission  is  soliciting  comment 
on  Sun's  application  generally,  but  is 
especially  interested  in  comments  on 
whether  the  application  meets  the 
following  three  criteria,  which  the 
Commission  has  identified  as  grounds 
for  granting  petitions  for  new  generic 
names.  38  FR  34112,  34114  (December  11. 
1973): 

1.  The  fiber  for  v.-hich  a  generic  name 
is  requested  must  have  a  chemical 
composition  radically  different  from 
other  fibers,  and  that  distinctive 
chemical  must  result  in  distinctive 
physical  properties  of  significance  to  the 
general  public. 

2.  The  fiber  must  be  in  active 
commerical  use  or  such  use  must  be 
immediately  foreseen. 

3.  The  grant  of  the  generic  name  must 
be  of  importance  to  the  consuming 
public  at  large,  rather  than  to  a  small 


group  of  knowledgeable  professionals 
such  as  purchasing  officers  for  large 
Government  agencies. 

Before  deciding  whether  to  amend 
Textile  Rule  7.  the  Commission  will  give 
consideration  to  any  written  comments 
submitted  to  the  Secretary  of  the 
Commission  within  the  above- 
mentioned  comment  period.  Comments 
that  are  submitted  will  be  available  for 
public  inspection,  in  accordance  with 
the  Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  Regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  and  5:00  p.m.  at  the  Public 
Reference  Room.  Room  130.  Federal 
Trade  Commission.  6th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20580. 

Section  C.  Regulator)  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
regulatory  analysis  (5  U.S.C.  603  through 
604)  are  not  applicable  to  this  proposal 
because  the  Commission  believes  that 
the  amendment,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  has  tentatively  reached  this 
conclusion  with  respect  to  the  proposed 
amendment  because  the  amendment 
will  impose  no  obligations,  penalties  or 
costs. 

The  Commission  invites  comment  on 
whether  the  proposed  amendment 
would  have  a  significant  economic 
im.pact  on  a  substantial  number  of  small 
entities.  Subsequent  to  the  receipt  of  any 
such  comments,  the  Commission  will 
decide  whether  the  preparation  of  a 
final  regulatory  flexibility  analysis  is 
warranted. 

In  light  of  the  above,  the  Commission 
certifies,  under  section  5  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  that  the  proposed  amendment,  if 
promulgated,  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Section  D.  Paperwork  Reduction  Act 

Any  amendment  that  could  result 
from  this  proceeding  would  not  contain 
provisions  that  constitute  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501.  and  the  implementing 
regulation.  5  CFR  1320. 

List  of  Subjects  in  16  CFR  Part  303 

Labeling.  Textile.  Trade  practices. 

Authority:  Sec.  7(c)  of  the  Textile  Fiber 
Proiiucts  Identification  Act.  15  U.S.C.  70(e); 
sec.  553  of  the  Administrative  Procedure  Act, 
5  U.S.C.  553. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  88-26307  Filed  11-14-88;  8:45  am) 

BILUNO  CODE  (rSO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  113 

Withdrawal  of  Proposed  Amendment 
to  Customs  Reguiations  Relating  to 
Liquidated  Damages  Provision  for 
Failure  to  Timely  Deposit  Estimated 
Duties 

AGENCY:  Customs  Service,  Treasury. 
action:  Notice  of  withdrawal. 

SUMMARY:  This  document  withdraws  a 
proposed  amendment  to  the  Customs 
Regulations  which  would  have 
established  a  liquidated  damage 
provision  in  the  basic  importation  and 
entry  bond  condition  for  failure  to 
timely  deposit  estimated  duties.  The 
proposal  was  made  in  a  Federal  Register 
document  published  on  August  4, 1986. 
After  analysis  of  comments  and  further 
review.  Customs  has  determined  that 
the  proposal  is  not  necessary  as  there 
are  other  procedures  to  deal  with  non- 
timely  deposit  of  estimated  duties. 
Customs  has  concluded  that  the 
proposal  would  result  in  voluminous 
paperwork  for  Customs  with  minimal 
return. 

DATE:  Withdrawal  effective  November 
15.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin,  Penalties  Branch,  (202) 
566-5746. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4, 1986,  Customs  published 
a  document  in  the  Federal  Register  (51 
FR  27875),  proposing  several 
amendments  to  the  Customs  Regulations 
relating  to  the  bond  provisions  in  Part 
113  (19  CFR  Part  113).  One  amendment 
Customs  proposed  in  that  document  was 
to  indicate  in  the  bond  conditions 
relating  to  the  control  of  containers  and 
instruments  of  international  traffic  that 
an  instrument  of  international  traffic  of 
U.S.  origin  which  has  not  been  increased 
in  value  or  improved  in  condition  by  a 
process  of  manufacture  or  other  means 
while  abroad  is  not  subject  to  entry 
filing  or  the  payment  of  duty  if  it  is 
diverted  or  otherwise  withdrawn.  Other 
amendments  proposed  in  that  document 
related  to  specifying  that  the  principal 
and  surety  are  jointly  and  severally 
liable  under  Customs  bonds.  These 


proposals  are  being  adopted  by  Customs 
in  another  document  published  in 
today's  Federal  Register. 

The  August  4. 1986.  document  also 
proposed  to  establish  a  liquidated 
damage  provision  in  the  basic 
importation  and  entry  bond  condition 
for  failure  to  timely  deposit  estimated 
duties.  It  was  proposed  that  such  a 
provision  would  be  set  forth  in  S  113.62, 
Customs  Regulations  (19  CFR  113.62). 
After  analysis  of  the  comments  received 
on  this  subject  and  further  review. 
Customs  has  concluded  that  it  should 
not  proceed  with  this  proposal. 

All  comments  Customs  reviewed  on 
this  subject  were  opposed  to  the 
proposal.  Further.  Customs  has 
determined  that  there  are  other 
procedures  it  can  pursue  to  enforce  the 
timely  deposit  of  estimated  duties. 
Customs  also  determined  that  the 
proposal  would  result  in  voluminous 
paperwork  for  Customs  with  minimal 
return. 

In  accordance  with  the  above. 
Customs  is  withdrawing  the  proposal 
published  in  the  Federal  Register  on 
August  4, 1986.  to  amend  S  11362. 
Customs  Regulations  to  provide  a 
liquidated  damages  provision  for  failure 
to  deposit  estimated  duties  and  taxes  in 
a  timely  manner. 

Approved;  October  18, 1988. 

Michael  H.  Lane, 

Actinia  Commissioner  of  Customs. 

|ohn  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  88-26380  Filed  11-14-88:  8:45  amj 

BILLING  CODE  4820-02-M 


Internal  Revenue  Service 
26  CFR  Part  1 
IEE-159-861 

Permitted  Disparity  With  Respect  to 
Benefits  and  Contributions 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
permitted  disparity  in  employer 
contributions  to,  and  employer-derived 
benefits  under,  qualified  plans.  Changes 
to  the  applicable  tax  law  were  made  by 
the  Tax  Reform  Act  of  1986.  These 
regulations  will  provide  the  public  with 
guidance  needed  to  comply  with  the  law 
and  will  affect  employers  maintaining 
employee  retirement  plans. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  17. 1989.  These 


amendments  generally  are  proposed  to 
apply  to  plan  years  beginning  after 
December  31. 1988.  except  as  otherwise 
specified  in  the  applicable  Act. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC: 
CORP:T:R  (EE-1 59-86)  Washington.  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  C.  Garvey  of  the  Employee 
Benefits  and  Exempt  Organizations 
Division.  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  Washington. 
DC  20224  (Attention:  CC  CORP:T:R) 
(202-377-9372)  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  401(a)(5)  and  401(1)  of  the 
Internal  Revenue  Code  of  1986.  These 
amendments  are  proposed  to  conform 
the  regulations  to  section  1111(a)  and  (b) 
of  the  Tax  Reform  Act  of  1986  (Pub.  L. 
99-514)  (TRA  1986)  (100  Stat.  2085.  2435). 

Pre-1989  Law 

Section  401(a)(4)  provided  that  a 
qualified  pension,  profit-sharing  or  stock 
bonus  plan  may  not  discriminate  in 
favor  of  employees  who  are  officers, 
shareholders  or  highly  compensated  (the 
"prohibited  group").  Generally,  in 
applying  the  nondiscrimination  test  to 
employer-derived  benefits  under  a  plan, 
the  employer-derived  benefits  provided 
on  behalf  of  the  prohibited  group 
(determined  as  a  percentage  of 
compensation)  were  compared  to  the 
employer-derived  benefits  provided  on 
behalf  of  the  other  participants.  A 
similar  test  was  applied  to  employer 
contributions  (and  forfeitures)  under  a 
plan  when  testing  whether  such 
contributions  (and  forfeitures) 
discriminated  in  favor  of  the  prohibited 
group.  If  benefits  and  contributions 
discriminated  in  favor  of  the  prohibited 
group,  the  plan  did  not  satisfy  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

However,  under  section  401(a)(5),  in 
determining  whether  employer-derived 
benefits  or  employer  contributions  (and 
forfeitures)  discriminated  in  favor  of  the 
prohibited  group,  the  employer-derived 
portion  of  each  participant's  old  age. 
survivors  and  disability  insurance 
benefits  and  the  employer  contributions 
under  social  security  could  be  taken  into 
account. 

Revenue  Rulings  71-446  (1971-2  C.B. 
187)  and  83-110  (1983-2  C.B.  70) 
provided  guidance  for  determining  the 
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maximum  amount  of  social  security 
benefits  that  could  be  taken  into 
account  for  purposes  of  determining 
whether  a  plan  satisfied  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

Section  401(1)  provided  that  employer 
contributions  (and  forfeitures)  under  a 
defined  contribution  plan  could  be 
integrated  for  a  plan  year  by  reducing 
employer  contributions  (and  forfeitures) 
on  behalf  of  a  participant  by  an  amount 
not  in  excess  of  the  contribution  and 
benefit  base  in  effect  under  section  230 
of  the  Social  Security  Act  for  the  plan 
year  (the  maximum  amount  of 
compensation  on  which  an  employer 
pays  social  security  taxes)  multiplied  by 
the  tax  rate  for  old  age,  survivors  and 
disability  insurance  benefits  under  the 
social  security  system. 

A  plan  that  met  the  nondiscrimination 
requirements  of  section  401(a)(4)  only  if 
employer-derived  social  security 
benefits  or  contributions  were  taken  into 
account  was  referred  to  as  an  integrated 
plan. 

Explanation  of  Provisions 

Section  1111(b)  of  TRA  1986  amended 
section  401(a)(5)  to  provide  that  a 
pension,  profit-sharing  or  stock  bonus 
plan  will  not  be  considered  to 
discriminate  within  the  meaning  of 
section  401(a)(4)  merely  becuase  the 
contributions  or  benefits  provided  for.  or 
on  behalf  of,  employees  under  the  plan 
favor  highly  compensated  employees  (as 
defined  in  section  414(q)).  provided  that 
this  result  is  attributable  to  disparity  in 
the  rates  of  contributions  or  benefits 
with  respect  to  compensation  below  and 
above  a  specified  level  and  such 
disparity  is  permitted  under  section 
401(1).  Section  401(1)  provides  rules 
relating  to  the  permitted  disparity  in 
employer  contributions  (and  forfeitures) 
and  employer-derived  benefits  under 
defined  contributions  and  defined 
benefit  plans. 

In  determining  whether  certain 
disparity  should  be  treated  as  permiited 
under  section  401(1),  the  proposed 
regulations  reflect  a  general  concern 
with  respect  to  plan  designs  that  differ 
from  the  standard,  permitted  disparity 
design  under  section  401(1)  and  that, 
compared  to  the  disparity  permitted 
under  such  a  standard  design,  create  a 
significant  potential  for  discrimination 
in  favor  of  the  employer's  highly 
compensated  employees.  Whether  a 
particular  plan  design  (e.g..  use  of  a  flat 
dollar  integration  level  under  a  defined 
benefit  excess  plan)  creates  a  significant 
potential  for  discrimination  will  depend, 
in  part,  on  the  age,  service  and 
compensations  characteristics  of  the 
employer's  employees.  Thus,  the 


proposed  regulations  include  various 
limits  and  rules  that  are  directed  at 
identifying  those  potentially 
discriminatory  situations.  In  such 
situations,  the  proposed  regulations 
provide  that  the  disparity  under  a  plan 
does  not  satisfy  the  requirements  of 
section  401(1)  and  thus  may  not  be 
disregarded,  by  reason  of  section 
401(a)(5)(C),  in  determining  whether  the 
plan  satisfies  section  401(a)(4).  Note, 
however,  that  a  plan  with  disparity  that 
is  not  permitted  under  section  401(1)  may 
be  able  to  demonstrate  that  it  is 
nondiscriminatory  under  section 
401(a)(4). 

Nonapplicability  of  Provisions  in  Certain 
Cases 

Under  §§  1.401  (l)-l(a)(3)  and 
1.401(a)(5}-l(d)(6)(iii)  of  the  proposed 
regulations,  the  permitted  disparity 
limitations  applicable  to  defined  benefit 
plans  and  d(  f.ned  contribution  plans 
under  sections  401(a)(5)(C)  and  401(1) 
and  the  final  pay  limitation  provisions 
applicable  to  defined  benefit  plans 
under  section  401(a)(5)(D)  are  not 
available  to  a  plan  maintained  by  an 
employer  that  is  not  subject  to  the  tax 
imposed  under  section  3111  or  section 
3221.  In  addition.  §  1.401(I)-l(a)(3)  of  the 
proposed  regulations  provides  that 
sections  401(a)(5)(C)  and  401(1)  are  not 
available  to  an  employee  stock 
ownership  plan. 

DeHned  Contribution  Plans 

Section  401(ij(2)  sets  forth  the 
permitted  disparity  rules  applicable  to 
employer  contributions  (and  forfeitures) 
allocated  to  participants'  accounts  under 
a  defined  contribution  plan.  Under 
section  401(1)(2).  a  defined  contribution 
plan  satisfies  the  disparity  rules  for  a 
plan  year  with  respect  to  employer 
contributions  (and  forfeitures)  only  if  the 
excess  contribution  perc(?ntage  (the  rate 
of  contributions  made  to  the  plan  by  the 
employer  with  respect  to  compensation 
above  the  integration  level,  expressed  as 
a  percentage  of  such  compensation)  for 
the  plan  year  does  not  exceed  the  base 
contribution  percentage  (the  rate  of 
contributions  made  to  the  plan  by  the 
employer  with  respect  to  compensation 
at  or  below  the  integration  level, 
expressed  as  a  percentage  of  such 
compensation)  for  the  plan  year  by  more 
than  the  maximum  excess  allowance. 
The  maximum  excess  allowance 
applicable  to  a  defined  contribution  plan 
for  a  plan  year  is  the  lesser  of  (1)  the 
base  contribution  percentage  or  (2)  the 
greater  of  5.7  percentage  points  or  the 
percentage  equal  to  the  portion  of  the 
section  3111(a)  tax  attributable  to  old 
age  insurance.  In  addition,  Sl-401(1>- 
2(b)(3)  of  the  proposed  regulations 


provides  that  the  disparity  between  the 
excess  contribution  percentage  and  the 
base  contribution  percentage  must  be 
unifonn  with  respect  to  all  participants 

Under  section  401(l)(5)(A)|ii),  the 
integration  level  under  a  defined 
contribution  plan  applicable  to  a  plan 
year  may  not  exceed  the  contribution 
and  benefit  base  (the  "taxable  wage 
base")  in  effect  under  section  230  of  the 
Social  Security  Act  for  the  plan  year. 
Section  1.401(I)-2(b)(4)  of  the  proposed 
regulations  provides  that  a  defined 
contribution  plan  must  specify  an 
integration  level  for  a  plan  year  that 
equals  the  taxable  wage  base  in  effect 
at  the  beginning  of  the  plan  year.  Thus, 
the  proposed  regulations  provide  that  a 
defined  contribution  plan  will  not 
satisfy  the  requirements  of  section  401(1) 
if  it  specifies  for  a  plan  year  an 
integration  level  lower  than  the  taxable 
wage  base  in  effect  at  the  beginning  of 
the  plan  year.  Such  a  lower  integration 
level  creates  a  signiHcant  potential  for 
discrimination  in  favor  of  highly 
compensated  employees  and  thus  such  a 
plan  may  not  rely  on  sections 
401(a.1f.';)(C)  and  401(1)  aot  disregard  its 
disparity.  Instead,  such  a  plan  will  be 
required  to  demonstrate  that  it  is 
nondiscriminatory  under  the  general 
section  401(a)(4)  analysis. 

A  defined  contribution  plan  will  not 
fail  to  satisfy  the  permitted  disparity 
rules  applicable  to  employer 
contributions  (and  forfeitures)  under 
section  401(1)(2)  and  §  1.401(l)-2(b)  of  the 
proposed  regulations  merely  because 
the  plan  provides  for  the  payment  of 
benefits  to  participants  under 
circumstances  other  than  upon 
retirement,  death,  disability  or  other 
separation  from  the  service  of  the 
employer. 

DeHned  Benefit  Plans 

Section  401(l)(3)  sets  forth  the 
permitted  disparity  rules  with  respect  to 
employer-derived  benefits  under  a 
defined  benefit  plan.  Section  401(1)(3)(A) 
provides  rules  applicable  to  defined 
benefit  excess  plans  and  section 
401(1)(3)(B)  provides  rules'applicable  to 
defined  benefit  offset  plans.  In  general, 
under  the  proposed  regulations,  a 
defined  benefit  excess  plan  is  a  plan 
under  which  the  rate  of  employer- 
derived  benefits  with  respect  to 
compensation  above  a  level  specified  in 
the  plan  (expressed  as  a  percentage  of 
such  compensation)  is  higher  than  the 
rate  of  employer-derived  benefits  with 
respect  to  compensation  at  or  below 
such  level  (expressed  as  a  percentage  of 
such  compensation).  In  general,  under 
the  proposed  regulations,  a  defined 
benefit  offset  plan  is  a  plan  (that  is  not 
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an  excess  plan)  with  a  benefit  formula 
that  initially  provides  a  benefit  to  each 
participant  but  which  reduces  or  offsets 
that  benefit  by  an  amount  determined 
under  the  plan.  Section  1.401(l}-l(b){4) 
of  the  proposed  regulations  provides 
that  a  defined  benefit  plan  maintained 
by  an  employer  is  not  an  offset  plan  for 
purposes  of  section  401(1)  merely 
because  benefits  provided  under  the 
plan  are  offset  on  account  of  benefits 
provided  under  another  qualified  plan 
maintained  by  the  employer. 

Defined  Benefit  Excess  Plans 

Under  section  401(1)(3)(A),  a  defined 
benefit  excess  plan  satisfies  the 
permitted  disparity  rules  if  (1)  the 
excess  benefit  percentage  (the 
employer-derived  benefits  with  respect 
to  compensation  above  the  plan's 
integration  level,  determined  as  a 
percentage  of  such  compensation)  under 
the  plan  does  not  exceed  the  base 
benefit  percentage  (the  employer- 
derived  benefits  with  respect  to 
compensation  at  or  below  the  plan's 
integration  level,  determined  as  a 
percentage  of  such  compensation)  under 
the  plan  by  more  than  the  maximum 
excess  allowance.  (2)  any  optional  form 
of  benefit,  preretirement  benefit, 
actuarial  factor  or  other  right,  option  or 
feature  provided  under  the  plan  with 
respect  to  employer-derived  benefits 
attributable  to  compensation  above  the 
plan's  integration  level  is  also  provided 
under  the  plan  with  respect  to  employer- 
derived  benefits  attributable  to 
compensation  at  or  below  the 
integration  level;  and  (3)  employer- 
derived  benefits  provided  under  the  plan 
to  each  participant  are  based  on  the 
participant's  average  annual 
compensation.  In  addition,  §1.401(1)- 
3(b)(2)  of  the  proposed  regulations 
provides  that  the  disparity  between  the 
excess  bencTit  percentage  and  the  base 
benefit  percentage  must  be  uniform  with 
respect  to  all  participants. 

Section  401(1)(4)(A)  provides  that  the 
maximum  excess  allowance  applicable 
to  a  defined  benefit  excess  plan  (with  an 
integration  level  not  in  excess  of 
covered  compensation)  with  respect  to 
benefits  attributable  to  any  year  of 
service  taken  into  account  under  the 
plan  for  determining  benefits  (credited 
service)  is  the  lesser  of  (1)  the  ba.se 
benefit  percentage  or  (2)  V*  of  a 
percentage  point.  The  maximum  excess 
allowance  for  such  a  plan  with  respect 
to  total  benefits  for  all  years  of  credited 
service  is  the  lesser  of  (1)  the  base 
benefit  percentage  or  (2)  %  of  a 
percentage  point  times  the  participant's 
years  of  crediied  service  (not  exceeding 
35  years). 


Section  1.401(l)-3(b)(3)  of  the 
proposed  regulations  clarifies  that  the 
maximum  excess  allowance  applies  to 
defined  benefit  excess  plans  that 
determine  benefits  with  reference  to  a 
participant's  final  average  compensation 
and  to  defined  benefit  excess  plans  that 
determined  benefits  with  reference  to  a 
participant's  career  average 
compensation.  In  addition,  the  maximum 
excess  allowance  applies  to  both  unit 
benefit  and  flat  benefit  defined  benefit 
excess  plans. 

Defined  Benefit  Offset  Plans 

Under  section  401(1)(3)(B),  a  defined 
benefits  offset  plan  satisfies  the 
permitted  disparity  rules  if  (1)  the 
participant's  employer-derived  benefit  is 
not  offset  or  reduced  by  more  than  the 
maximum  offset  allowance  and  (2) 
benefits  provided  under  the  plan  to  each 
participant  (before  application  of  the 
offset)  are  based  on  a  participant's 
average  annual  compensation  or  on  a 
specified  amount  unrelated  to  the 
participant's  compensation.  Section 
1.401(I)-3(c)(2)  of  the  proposed 
regulations  provides  that  the  offset  must 
be  uniform  with  respect  to  all 
participants. 

Section  401(I)(4)(B)  provides  that  the 
maximum  offset  allowance  applicable  to 
a  participant  in  a  defined  benefit  offset 
plan  for  any  year  of  credited  service  for 
the  employer  is  the  lesser  of  (1)  50 
percent  of  the  employer-derived  benefit 
that  would  have  accrued,  without  regard 
to  the  offset,  on  behalf  of  the  participant 
(under  the  plan's  benefit  and  accrual 
formula)  with  respect  to  the 
participant's  average  annual 
compensation  not  in  excess  of  the 
participant's  final  average  compensation 
(up  to  covered  compensation)  or  (2)  % 
of  1  percent  of  the  participant's  final 
average  compensation  (up  to  covered 
compensation).  The  maximum  offset 
allov.'ance  applicable  to  a  participant  in 
such  a  plan  with  respect  to  total 
employer-derived  benefits  for  all  years 
of  credited  service  for  the  employer  is 
the  lesser  of  (1)  50  percent  of  the 
employer-derived  benefit  that  would 
have  accrued,  without  regard  to  the 
offset,  on  behalf  of  the  participant 
(under  the  plan's  benefit  and  accrual 
formula)  with  respect  to  the 
participant's  average  annual 
compensation  not  in  excess  of  the 
participant's  final  average  compensation 
(up  to  covered  compensation)  or  (2)  % 
of  1  percent  of  the  participant's  final 
average  compensation  (up  to  covered 
compensation)  times  the  participant's 
years  of  credited  service  (not  exceeding 
35  years).  In  determining  a  participant's 
final  average  compensation  for  purposes 
of  computing  the  maximum  offset 


allowance,  section  401(l)(5)(D)(ii) 
provides  that  compensation  in  any  year 
which  is  greater  than  the  taxable  wage 
base  in  effect  for  such  year  is  not  taken 
into  account. 

Defined  Benefit  Excess  Plans  and  Offset 
Plans 

Section  1.401(l)-l(b)(8)  of  the 
proposed  regulations  provides  that  a 
participant's  average  annual 
compensation  (on  which  benefits  under 
a  defined  benefit  excess  plans  and  a 
defined  benefit  offset  plan  must 
generally  be  based)  may  be  determined 
over  any  consecutive  year  period 
(specified  in  the  plan)  consisting  of  at 
least  the  3  consecutive  years  over  which 
the  participant's  average  annual 
compensation  is  the  highest.  Section 
1.401(l)-l(b)(8)  of  the  proposed 
regulations  provides  that,  for  such 
purposes,  a  plan  may  specify  any  12- 
month  period  as  a  year. 

Section  401(1)(4)(C)  requires  the 
Secretary  to  prescribe  regulations 
requiring  the  reduction  of  the  'A  of  1 
percent  factor  (1)  in  the  maximum 
excess  allowance  with  respect  to 
defined  benefit  excess  plans  that  specify 
an  integration  level  in  excess  of  a 
participants  covered  compensation  and 
(2)  in  the  m.iximum  offset  allowance 
with  respect  to  defined  benefit  offset 
plans  that  base  the  offset  to 
participant's  benefit  on  the  participant's 
final  average  compensation  in  excess  of 
the  participant's  covered  compensation. 
Section  1.401  (l)-3(d)  of  the  proposed 
regulations  provides  rules  under  which 
the  y«  of  1  percent  factor  in  the 
maximum  excess  allowance  and  the 
maximum  offset  allowance  is  reduced 
under  the  circumstances  described  in 
section  401(1)(4)(C)  and  sets  forth  tablns 
providing  the  reduced  factors. 

The  proposed  regulations  also  include 
rules  with  respect  to  the  use  of  a  flat 
dollar  integration  level  under  a  defined 
benefit  excess  plan  and  a  flat  dollar 
limit  on  final  average  compensation 
taken  into  account  in  determining  the 
offset  amount  under  a  defined  benefit 
offset  plan.  In  certain  cases,  depending 
on  the  interaction  of  the  particular  flat 
dollar  amount  and  the  age.  service,  and 
compensation  characteristics  of  the 
employer's  employees,  a  flat  dollar 
integration  level  and  offset  limit  maj 
create  a  significant  potential  for 
discrimination  in  favor  of  highly 
compensated  employees.  The  proposed 
regulations  provide  that,  unless  certain 
requirements  are  satisfied,  a  flat  dollar 
integration  level  and  final  average 
compensation  offset  limit  will  cause  the 
disparity  under  a  plan  to  fail  to  satisfy 
section  401(1). 
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Section  401(1)(5)(F)  authorizes  the 
Secretary  to  prescribe  regulations 
requiring  the  reduction  of  the  3/4  of  1 
percent  factor  in  the  maximum  excess 
allowance  and  in  the  maximum  offset 
allowance  in  the  case  of  a  defined 
benefit  excess  plan  or  offset  plan  that 
provides  for  benefits  (other  than  certain 
disability  benefits)  commencing  before  a 
participant's  social  security  retirement 
age.  Section  1.401(i)-3(e)(3)  of  the 
proposed  regulations  provides  tables 
setting  forth  the  reduced  maximum 
excess  allowance  and  the  reduced 
maximum  offset  allowance  applicable  to 
such  benefits  and  §  1.401(l)-3(e)|4|  of  the 
proposed  regulations  describes  the  type 
of  disability  benefit  that  is  not  subject  to 
such  a  reduction. 

The  maximum  excess  allowiince 
fc-quirements  of  §  1.4Cn|r)-3(b)  of  the 
proposed  regulations  and  the  maximum 
offset  allowance  requirements  of 
§  1.401(l)-3(c)  of  the  proposed 
rRgulations  apply  only  to  employer- 
derived  benefits  under  the  plan.  Section 
t.401fl}-3(g)  of  the  proposed  regulatiors 
provides  Itiat  benefits  atiributable  lo 
employee  contributions  are  not  taken 
info  account  in  determinmg  whether  the 
benf:f"ils  provijfd  undiT  a  U^dned 
benefit  exce? s  plan  excrvJ  I1;p 
maximum  excess  allowance  or  whether 
the  offset  to  a  participant's  benefit  under 
a  defined  benefit  offset  plan  exceeds  the 
maximum  offset  allowance. 

Section  1.4Cl(l)-3{g)(l)  of  the  proposed 
regulations  provides  that,  except  as  may 
be  otherwise  provided  by  the 
Commissioner,  the  rules  of  section 
411(c)  and  the  regulations  thereunder 
(with  such  adjustments  as  the 
Commissioner  may  prescribe)  apply  for 
purposes  of  determining  the  e.mployec's 
accrued  benefit  derived  from  employer 
contributions  and  from  employee 
contributions  under  the  plan.  However. 
5  1.401{l)-3(g)(2)  of  the  proposed 
regulations  also  provides  a  special  rule 
that  may  be  used  by  certain  plans  to 
determine  the  benefits  that  are 
considered  to  be  attributable  to 
employee  contributions  for  these 
purposes.  This  special  rule  is  designed 
to  identify  those  situations,  based  on  the 
characteristics  of  the  employer's 
employees,  in  which  the  use  of  uniform 
factors  for  determining  the  portion  of  an 
employee's  benefit  attributable  to 
employee  contributions  creates  a 
significant  potential  for  discrimination 
in  favor  of  highly  compensated 
employees. 

Combining  and  Agj;Tegating  Plans 

Section  401{l)(5){Fl(ii)  requires  the 
Secretary  to  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  in 
order  to  prevent  the  multiple  utilization 


of  the  permitted  disparity  with  respect 
to  an  employee  who  is  or  may  become  a 
participant  in  more  than  one  plan 
maintained  by  an  employer.  Section 
1.401(l)-4  of  the  proposed  regulations 
provides  rules  under  which  employer 
contributions  (and  forfeitures)  and 
employer-derived  benefits  provided 
under  tow  or  more  plans  maintained  by 
an  employer  (within  the  meaning  of 
section  414(b),  (c),  (m)  and  (o))  in  which 
an  em.ployee  participates  or  may 
participate  are  combined  for  purposes  of 
applying  the  (1)  maximum  excess 
allowance  applicable  to  defined 
contnbution  pljns  and  defined  benefit 
excess  plans  and  (2)  the  maximum  offset 
allowance  appiicHble  to  defined  benefit 
offset  plan.K. 

Coordination  of  Sections  401(1)  and 
401(a)(4) 

The  proposed  regulations  clarify  that 
while  sections  401(a)(5)(C)  and  401(1) 
may  be  important  components  in  the 
determination  of  whether  a  plan 
discr-minafes  in  favor  of  highly 
compensated  employees  under  .section 
401(a)(4),  compiiance  with  section  401(1) 
is  not  Rn  aulomatic  safe  harbor  for 
purp^iip.s  of  this  determination.  Section 
401(1)  is  more  niirrowly  diiectod  at  the 
question  of  whinher,  in  the  case  of  an 
excess  plan,  the  disparity  in  the  explicit 
formula  for  contribution  allocation  or 
benefit  rates  with  respect  to 
compensation  below  and  above  a 
specified  level  may  be  disregarded,  by 
reason  of  section  401(a)(5)(C),  in 
determining  whether  the  plan  satisfies 
the  nondiscrimination  rule  of  section 
401(a)(4).  Similarly,  in  the  case  of  an 
offset  plan,  section  401(1)  is  directed  at 
determining  v.hether  the  benefit  offset 
provided  under  the  explicit  formula  in 
the  plan  (i.e..  the  reduction  or  offset  of 
the  benefit  that  otherwise  would  have 
been  earned  under  the  positive  portion 
of  the  formula)  may  be  disregarded,  by 
reason  of  section  401(a)(5)(C).  in 
determining  whether  the  plan  satisfies 
the  nondiscrimination  rule  of  section 
401(a)(4). 

This  general  relationship  is  reflected 
by  the  focus  under  section  401(1)  on  the 
treatment  of  the  disparity  in  the  rates  of 
contributions  or  benefits  with  respect  to 
participants'  compensation  below  and 
above  a  specified  level  and  the  disparity 
among  the  rates  of  contributions  or 
benefits  among  plan  participants  that  is 
solely  the  result  of  a  specified  benefit 
offset  under  the  plan's  benefit  formula. 
Section  401(1)  does  not  directly  address 
the  disparity  in  contribution  or  benefit 
rates  between  highly  compensated  and 
nonhighly  compensated  employees. 

Thus,  for  purposes  of  applying  section 
401(a)(4)  to  a  defined  benefit  excess 


plan  that  satisfies  section  401(1),  a 
participant  may  generally  be  treated  as 
having  a  benefit  equal  to  the  excess 
benefit  percentage  under  the  plan 
formula  applied  to  all  compensation 
taken  into  account  under  the  plan  even 
though,  because  of  the  permitted  rate 
disparity,  the  participant  actually  earns 
a  smaller  benefit.  Similarly,  in  applying 
section  401(a)(4)  to  an  offset  plan  that 
satisfies  section  401(1),  a  participant  may 
generally  be  treated  as  having  ea.'ned 
the  full  benefit  under  the  poEiti\o 
portion  of  the  benefit  formula  under  the 
plan  even  though,  because  of  the 
permitted  offset,  the  pa."ticip;:r!t  y;tually 
earns  the  posiUve  bene  fit  r>?c'jce  j  '  y  the 
permitted  offset. 

However,  although  the  rate  di.sparity 
or  benefit  offset  provided  under  the 
contribution  allocation  rr  bc^njf't 
formuii)  in  a  plan  satisfies  sect.on  401(1) 
and  is  therefoie  perm.itted  disparity 
under  such  section,  ihf  plan 
nevertheless  may  not  sali.=fy  the 
nondiscrimination  rules  of  section 
401(aH4).  In  other  words,  disregiirding 
the  dispdnty  in  allocations  or  benefits 
that  ipsults  solely  from  the  penr.it'.fd 
disparity  in  allocation  or  benefit  rates  or 
from  rijfi  permitted  offset  dues  not 
provide  assurance  that  the  plan,  or  the 
amounts  of  contributions  or  benefits 
provided  thereunder,  will  be 
nondiscriminatory  under  section 
401(a)f1). 

For  example,  a  plan  with  an  allocdtiot: 
or  benefit  formtila  that  satisfies  section 
401(1)  may  nevertheless  be 
discriminatory  with  respect  to  certum 
benefits  or  features  under  the  plan  (e.g., 
optional  forms  of  benefits  or  loans). 
Similarly,  a  defined  benefit  plan  that 
provides  some,  but  not  all,  participants 
with  H  subsidized  early  retirement 
benefit  or  with  a  subsidized  disability 
may  be  discriminatory  under  section 
401(a)(4)  even  though  the  benefit 
formula  contained  in  the  plan  satisfies 
s»?ction  401(1). 

Furlhrrmore,  a  contribution  or  benefit 
fi)rmula  contained  in  a  plan,  even 
disregitrding  permitted  disparity,  may 
provide  discriminatory  amounts  of 
contributions  or  benefits.  For  example,  a 
defined  benefit  excess  plan  may  apply  a 
1  percent-1.50  percent  unit  benefit 
formula  to  one  group  of  participants  and 
a  1.25  percent-1.75  percent  unit  benefit 
formula  to  another  group  of  participants. 
The  disparities  under  these  benefit 
formulas  may  satisfy  section  401(1)  and 
thus  may  generally  be  disregarded  in 
applying  section  401(a)(4)  to  the  plan. 
However,  whether  this  plan,  even 
disregarding  the  permitted  disparity, 
satisfies  section  401(a)(4)  will  depend  on 
a  variety  of  factors,  including  the 


composition  of  the  groups  of 
participants  covered  by  the  two  benefit 
formulas.  For  example,  if  the  1.25 
percent-1.75  percent  formula  applies 
only  to  highly  compensated  employees, 
the  plan  (standing  alone)  would  not 
satisfy  section  401(a)(4). 

A  similar  issue  arises  with  respect  to 
an  excess  plan  that  does  not  apply  a 
uniform  base  percentage  to  all 
participants  and  with  respect  to  an 
offset  plan  under  which  the  offset 
applicable  to  the  positive  benefit  under 
the  plan  formula  is  not  uniform  for  all 
participants.  For  example,  assume  that  a 
defined  benefit  excess  plan  applies  a  1.1 
percent-1.6  percent  unit  benefit  formula 
to  some  participants  and  a  1.0  percent- 
1.6  percent  unit  benefit  formula  to  the 
other  participants.  Because  the  rate 
disparities  with  respect  to  these  two 
groups  of  participants  are  not  uniform 
and  thus  create  a  significant  potenli.^l 
for  discrimination  in  favor  of  highly 
compensated  employees  (eg,  if  the  1.1 
percent-1.6  percent  formula  appUes  only 
to  highly  compensated  employees),  the 
proposed  regulations  provide  that  such  a 
plan  does  not  satisfy  secti.^n  401(1).  (The 
proposed  regulations  include  an 
exception  to  the  general  uniformity 
requirement  for  differences  in 
disparities  that  are  solely  the  result  of 
different  employees'  social  security 
retirement  ages.)  Similarly,  if  the 
employer-derived  unit  benefit  provided 
under  the  positive  portion  of  a  defined 
benefit  offset  plan  is  2  percent  for  some 
participants  and  1.8  percent  for  other 
participants  (because,  for  example,  of 
the  reduction  for  benefits  attributable  to 
employee  contributions),  the  plan  may 
not  satisfy  section  401(a)(4). 

The  same  analysis  applies  to  a 
defined  benefit  excess  plan  or  to  a 
defined  benefit  offset  plan  that  has  a 
benefit  formula  that  is  properly 
integrated  under  prior  social  security 
integration  rules  and  is  amended  to 
reflect  amended  section  401(1),  effective 
for  plan  year's  beginning  in  1989  and 
thereafter,  merely  by  applying  the 
amended  section  401(1)  disparity  rules  to 
the  plan's  pre-existing  benefit  formula. 
The  effect  of  amending  the  pre-existing 
benefit  formula  in  this  manner  will  be  to 
create  differences  in  the  rate  disparities 
(in  the  case  of  an  excess  plan)  and 
differences  in  the  offset  amount  (in  the 
case  of  an  offset  plan)  among 
participants.  As  a  result  of  this  lack  of 
uniformity  and  the  resulting  potential  for 
discrimination  in  favor  of  highly 
compensated  employees,  such  a  plan 
will  not  be  entitled  to  rely  on  section 
401(1)  in  order  to  permit  the  rate 
disparities  or  offsets  to  be  disregarded 
for  purposes  of  section  401(a)(4). 


However,  a  plan  (such  as  a  plan 
described  in  the  preceding  paragraphs) 
will  not  necessarily  fail  to  satisfy 
section  401(a](4]  merely  because  the 
plan  fails  to  satisfy  the  permitted 
disparity  rules  of  section  401(1).  Section 
401(1)  and  the  proposed  regulations  set 
forth  the  exclusive  rules  under  which 
section  401(a)(5)(C)  and  401(1)  will  cause 
disparities  in  the  allocation  or  benefit 
rates  under  a  plan  with  respect  to 
compensation  below  and  above  a 
specified  level  and  offsets  to  benefits 
under  a  plan  to  be  disregarded  in 
applying  section  401(a)(4)  to  the  plan. 
These  exclusive  rules  generally  are 
intended  to  identify  those  plan  designs 
that  both  diffor  from  the  standard  design 
contemplated  under  section  401(1)  and 
create  a  significant  potential  for 
discrimination  in  favor  of  highly 
compensated  employees.  Thus,  if  a  plan 
fails  to  satisfy  one  or  more  of  these 
exclusive  ruins,  section  401(al(5)(C)  and 
401(1)  will  not  permit  any  such 
disparities  or  offsets  to  be  disregarded 
for  purposes  of  applying  section 
40i(a)(4).  However,  a  plan  that  fails  to 
satisfy  section  401(1)  may  nevertheless 
satisfy  section  401(a)(4). 

For  example,  the  defined  benefit 
excess  plan  discussed  previously  with 
two  different  unit  benefit  formulas  fails 
to  provide  a  uniform  disparity  in  benefit 
rates  for  all  participants  and  thus  does 
not  satisfy  section  401(1).  Accordingly,  in 
applying  section  401(aj(4),  the 
disparities  may  not  be  disregarded  on 
account  of  section  401(a)(5)(C)  and 
401(1).  However,  this  plan  may 
nevertheless  be  able  to  demonstrate, 
under  the  applicable  section  401(a)(4) 
analysis,  that  it  does  not  impermissibly 
discriminate  in  contributions  and 
benefits  in  favor  of  highly  compensated 
employees.  Similarly,  in  certain  cases,  a 
defined  benefit  excess  plan  may  fail  to 
satisfy  section  401(1)  because  the  plan 
uses  an  integration  level  that  is  lower 
than  covered  compensation.  However, 
the  plan  may  nevertheless  be  able  to 
demonstrate  nondiscrimination  under 
section  401(a)(4).  Finally,  an  offset  plan 
that  is  properly  integrated  under  prior 
law  and  merely  applies  the  new  section 
401(1)  limits  in  addition  to  the  prior  law 
social  security  offset  will  fail  to  satisfy 
section  401(1),  but  may  nevertheless  be 
able  to  demonstrate  nondiscrimination 
under  section  401(a)(4). 

Forthcoming  regulations  under  section 
401(a)(4)  will  provide  the  methods  for 
determining  whether  a  plan  is 
discriminatory  under  section  401la)(4) 
and  such  methods  will  permit,  under 
certain  conditions  (based  on  section 
401(1)  principles),  "imputing"  or 
disregarding  certain  disparity  in 


contribution  allocation  or  benefit  rates, 
even  with  respect  to  those  plans  that  do 
not  satisfy  section  401(1)  and  the 
regulations  thereunder.  It  is  expected, 
however,  that  in  certain  important 
respects  the  rules  for  "imputing" 
permitted  disparity  under  section 
401(a)(4)  will  generally  be  based  on  the 
standard  plan  design  contemplated 
under  section  401(1).  In  addition, 
forthcoming  regulations  under  section 
401(a)(4)  will  address  situations  in 
which  the  rate  of  employee 
contributions  under  a  plan  differs  on 
account  of  compensation. 

Benefits  Limited  by  Reference  to  Final 
Pay 

Under  section  401(a)(5)(D),  a  defined 
benefit  plan  (including  an  excess  plan  or 
an  offset  plan)  does  not  discriminate  in 
fa\or  of  h'ghly  compensated  employees 
within  the  meaning  of  section  401(a)(4) 
merely  because  the  plan  limits  the 
employer-derived  accrued  retirement 
benefit  provided  to  any  participant 
under  the  plan  to  the  excess  of  the 
participant's  final  pay  from  the 
employer  over  the  participant's 
employer-der)\ed  primary  insurance      *• 
amount  under  social  security 
attributable  to  the  participant's  service 
for  the  employer.  Section  401(a)(5)(Dj(i) 
provides  that,  in  determining  this  final 
pay  limit,  a  participant's  employer- 
derived  primary  insurance  amount  is 
considered  to  accrue  ratably  over  35 
yearts.  Under  §1.401  (a)(5)-lld)(2)  of  the 
proposed  regulations,  a  participant's 
final  pay  is  the  highest  compensation  (is 
defined  in  section  414(q))  paid  to  the 
participant  during  any  12-monlh  period 
(specified  in  the  plan)  ending  with  or 
within  the  participant  s  final  5  plan 
years  of  service  for  the  employer. 
Section  1  401(a)(5)-l(d)(3)(i)  of  the 
proposed  regulations  provides  that,  for 
purposes  of  determining  this  final  pay 
limit,  no  benefit  other  than  the 
employer-derived  portion  of  the 
participant's  primary  insurance  amount 
payable  under  social  security  may  be 
used  as  the  basis  for  the  offset.  Section 
1  401(a)(5)-l(d)(4)  of  the  proposed 
regulations  provides  rules  for 
determining  a  participant's  employer- 
derived  primary  insurance  amount 
under  social  security  attributable  to  the 
participant's  service  for  the  employer  for 
purposes  of  determining  the  offset  as  of 
a  plan  year. 

Under  §  1.401(a)(5)-l(d)(6)  (i)  and  (ii) 
of  the  proposed  regulations,  this  final 
pay  limit  may  not  be  applied  by  a  plan 
to  the  extent  its  application  would 
reduce  either  minimum  benefits 
provided  under  the  section  416  rules 
(relating  to  top-heavy  plans)  or  accrued 
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benefits  within  the  meaning  of  section 
411(b)(1)(G)  or  (d)(6). 

Section  1.401(a)(5)-l(d)(6)(iv)  of  the 
proposed  regulations  provides  that  the 
projected  employer-derived  primary 
insurance  amount  (attributable  to 
service  for  the  employer)  that  may  be 
applied  as  an  offset  to  limit  a 
participant's  accrued  retirement  benefit 
must  be  reduced  actuarially  if  the  plan 
provides  for  payment  of  a  participant's 
accrued  retirement  benefit  before  the 
participant's  attairunent  of  social 
security  retirement  age. 

Benefits  Provided  Under  the  Railroad 
Retirement  Act 

Section  401(i)(6)  provides  that,  in 
determining  whether  plans  maintained 
by  railroad  employers  on  behalf  of 
employees  who  are  entitled  to  benefits 
under  the  Railroad  Retirement  Act  of 
1974  satisfy  the  permitted  disparity 
limitations  of  section  401(1),  rules  similar 
to  ihc  rules  set  forth  in  section  401(1) 
shall  apply  and  such  rules  shall  take 
into  account  the  employer-derived 
portion  of  tier  2  and  supplemental 
annuity  benefits  provided  to  employees 
under  the  Railroad  Retirement  Act  of 
1974.  In  applying  the  maximum  excess 
allowance  requirements  applicable  to 
defined  contribution  plans  and  to 
defined  benefit  excess  plans  maintained 
by  railroad  employers  and  in  applying 
the  maximum  offset  allowance 
requirements  applicable  to  defined 
benefit  offset  plans  maintained  by  such 
employers.  §  1.401(l)-3(j)  of  the  proposed 
regulations  provides  special  rules  for 
coordinating  employer  contributions 
(and  forfeitures)  and  employer-derived 
benefits  provided  under  plans 
maintained  by  railroad  employers  with 
employer-derived  benefits  (including  the 
employer-derived  portion  of  tier  2  and 
supplemental  annuity  benefits)  provided 
under  the  Railroad  Retirement  Act  of 
1974. 

In  general,  in  determining  whether  a 
plan  maintained  by  a  railroad  employer 
that  covers  employees  entitled  to 
benefits  under  the  Railroad  Retirement 
Act  of  1974  satisfies  the  requirements  of 
section  401(1).  the  employer-derived 
portion  of  tier  2  and  s.upplcmental 
annuity  benefits  provided  under  the 
Railroad  Retirement  Act  of  1S74  are 
considered  to  be  provided  under  a 
qualified  plan  maintained  by  the 
riiiiroad  employer. 

Effective  Date 

The  proposed  regulations  provide  that 
amended  section  401(1)  is  effective  with 
respect  to  plan  years,  and  benefits 
attributable  to  plan  years,  beginning 
after  December  31. 1988.  Section 
1.401(1)-3(1)  of  the  proposed  regulations 


sets  forth  two  alternative  transition 
rules  for  defined  benefit  plans  to  comply 
with  amended  section  401(1).  Each  of 
these  transition  rules  applies  to  any 
participant  who  has  at  least  1  hour  of 
service  under  the  plan  in  a  plan  year  to 
which  amended  section  401(1)  applies. 

Under  each  of  the  transition  rules 
contained  in  the  proposed  regulations,  a 
plan  would  determine  (1)  each 
participant's  accrued  benefit  (within  the 
meaning  of  section  411(b)  and  (d)(6)) 
under  the  plan  as  of  the  last  day  of  the 
last  plan  year  beginning  before  the 
effective  date  of  amended  section  401(1) 
in  accordance  with  the  law  and 
guidance  then  in  effect  and  (2)  each 
participant's  accrued  benefit  (within  the 
meaning  of  section  411(b)  and  (d)(6))  in 
accordance  with  amended  section  401(1) 
for  subsequent  plan  years.  In  connection 
with  each  of  these  transition  rules,  the 
proposed  regulations  provide  separate 
lulea  for  coordinating  the  permitted 
disparity  limitations  applicable  to 
employer-derived  benefits  provided  by 
the  plan  under  prior  law  and  guidance 
with  the  employer-derived  benefits 
provided  by  the  plan  under  amended 
section  401(1). 

Each  of  the  alternative  transition  rules 
contained  in  the  proposed  regulations 
may  be  used  by  a  defined  benefit  plan 
regardless  of  the  extent  (if  any)  to  which 
the  plan  was  integrated  with  social 
security  benefits  prior  to  the  effective 
ddte  of  amended  section  401(1). 

The  transition  rule  used  by  a  defined 
benefit  plan  must  be  satisfied  with 
respect  to  all  participants  with  service 
for  the  employer  to  which  amended 
section  401(1)  applies.  However,  a 
defined  benefit  plan  may  provide  that 
each  participant  (with  service  for  the 
employer  to  which  amended  section 
401(1)  applies)  is  entitled  to  receive,  at 
retirement  or  other  separation  from 
service,  the  higher  of  the  benefits 
determined  with  respect  to  the 
participant  under  the  two  transition 
rules  described  above. 

Reliance  on  These  Proposed  Regulations 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  Because  these  regulations 
are  generally  effective  for  plan  years 
beginning  after  1988,  the  Service  will 
apply  these  proposed  regulations  in 
issuing  rulings  and  in  examining  returns 
with  respect  to  taxpayers  and  plans.  If 
future  regulations  are  more  restrictive, 
such  guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 


proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comments,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  comments.  If 
a  public  hearing  is  held,  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Michael  C. 
Carvey  of  the  Employee  Benefits  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel.  Internal 
Revenue  S«;rvice.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.401-1— 
1.425-1 

Income  taxes.  Employee  benefit  plans. 
Pensions. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  am.endments  to  26  CFR 
Part  1  are  as  follows: 

PART  1— [AMENDED] 

Paragraph.  1.  The  authority  citation 
for  Part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  *   *  *  Sectii)n 
1.401(a)-5  also  issued  under  26  U.S.C. 
401(a)(5].  Section  1.401(1)-!  also  issued  under 
26  U.S.C.  401(1). 

Par.  2.  Section  1.401-3  is  amended  by 
adding  at  the  end  of  paragraph  (e)  the 
following  sentence: 


S 1 .40 1  -3    Requirements  as  to  coverage. 

•  «  *  •  * 

(e)  *   *   *  This  paragraph  (ej  does  not 
apply  to  plan  years  beginning  on  or 
before  January  1.  1989. 
*         t         *         *         * 

Par.  3.  A  new  §  1.401(a)(5)-l  is  added 
after  §  1.401(a)-50  to  read  as  follows: 

§  1.401(a)(5)-1    Special  rules  relatlrg  to 
nondiscrimination  requirements. 

(a)  Salaried  or  clerical  employees. 
(Reserved) 

(b)  Contnbutions  ar.d  benefits  may 
bear  uniform  relatiar.ship  to 
compensation.  [Reserved] 

(c)  Certain  disparity  permitted.  (1) 
UndeT  section  401(a)(5)(C).  a  plan  dues 
not  discriminate  in  favor  of  highly 
compensated  employees  (as  defined  in 
section  4i4(q)  and  the  regulations 
thereunder)  with  respect  to  the  amount 
of  employer-derived  benefits  or 
employer  contributions  within  the 
meaning  of  section  401(a)(4)  solely 
ber.ause — 

(i)  In  the  case  of  a  defined 
contribution  plan,  employer 
contributions  (and  forfeitures)  allocated 
to  the  accounts  of  participants  favor 
highly  compensated  employees  in  a 
manner  permitted  by  section  401(1) 
(relating  to  permitted  disparity  in  plan 
contributions  and  benefits)  and  the 
regulations  thereunder,  and 

(ii)  In  the  case  of  a  defined  benefit 
plan,  employer-derived  benefits  favor 
highly  compensated  employees  in  a 
manner  permitted  by  section  401(1) 
(relating  to  permitted  disparity  in  plan 
contributions  and  benefits)  and  the 
regulations  thereunder. 

(d)  Defined  benefit  plans  integrated 
with  social  security — (1)  In  general. 
Under  section  401(a)(5)(D).  a  defined 
benefit  plan  does  not  discriminate  in 
favor  of  highly  compensated  employees 
(as  defined  in  section  414(q)  and  the 
regulations  thereunder)  with  respect  to 
the  amount  of  employer-derived  benefits 
or  employer  contributions  within  the 
meaning  of  section  401(a)(4)  solely 
because  the  plan  provides  that,  with 
respect  to  each  participant,  the 
employer-derived  accrued  retirement 
benefit  under  the  plan  is  limited  to  the 
excess  (if  any)  of — 

(i)  The  participant's  final  pay  from  the 
employer,  over 

(li)  The  employer-derived  retirement 
benefit  created  under  the  Social  Security 
Act  and  attributable  to  service  by  the 
participant  for  the  employer. 

(2)  Final  pay.  For  purposes  of 
paragraph  (d)(1)(i)  of  this  section,  a 
participant's  final  pay  from  the 
employer  as  of  a  plan  year  is  the 
participant's  compensation  (as  defined 
in  section  414(q)(7))  and  the  regulations 


thereunder)  during  the  year  (ending  with 
or  within  the  5-plan  year  period  ending 
with  the  plan  year  in  which  the 
participant  terminates  from  employment 
with  the  employer)  in  which  the 
participant  receives  the  highest 
compensation  fr.om  the  employer.  In 
determining  a  participant's  year  of 
highest  final  Y^py.  the  plan  may  specify 
ary  12-month  period  (ending  with  or 
within  the  period  dfscribed  in  the 
preceding  sentence)  as  a  year  provided 
the  specified  12-monfh  period  is 
uniformly  and  consistently  applied  with 
respect  to  a!!  participants.  In  addition,  a 
plan  may  not  take  into  account  for  any 
year  any  compensation  in  excess  of  the 
applicable  limit  under  section  401(a)(17) 
for  such  year. 

(3)  Rules  for  determining  amount  of 
employer-derived  social  security 
retirement  benefit.  For  purposes  of 
paragraph  (d)(l)(ii)  of  this  section,  the 
following  rules  st\all  apply — 

(i)  The  employer-derived  retirement 
benefit  on  which  any  reduction  or  offset 
in  the  participant's  accrued  retirement 
benefit  is  based  is  limited  solely  to  the 
employer-derived  primary  insurance 
amount  payable  under  section  215  of  the 
Social  Security  Act  attributable  to 
service  by  the  participant  for  the 
employer. 

(ii)  The  employer-derived  primary 
insurance  amount  attributable  to  service 
by  the  participant  for  the  employer  is 
determined  by  multiplying  the  employer- 
derived  portion  of  the  participant's 
projected  primary  insurance  amount  by 
a  fraction  (not  exceeding  1).  the 
numerator  of  which  is  the  participant's 
number  of  complete  years  of  covered 
service  for  the  employer  under  the 
Social  Security  Act  and  the  denominator 
of  which  is  35. 

(4)  Projected  primary  insurance 
amount,  (i)  As  of  a  plan  year,  a 
participant's  projected  primary 
insurance  amount  is  the  primary 
insurance  amount  (determined  as  of  the 
close  of  the  plan  year)  payable  to  the 
participant  upon  attainment  of  the 
participant's  social  security  retirement 
age  (as  determined  under  section  216(1) 
of  the  Social  Security  Act),  assuming  the 
participant's  annual  compensation  from 
the  employer  that  i.s  treated  as  wages  for 
purposes  of  the  Social  Security  Act 
remains  the  same  from  the  plan  year 
until  the  participant's  attainment  of 
social  security  retirement  age.  With 
respect  to  service  by  the  participant  for 
the  employer  before  the  determination 
date,  the  actual  compensation  paid  to 
the  participant  by  the  employer  during 
all  periods  of  service  of  the  participant 
for  the  employer  covered  by  the  Social 
Security  Act  shall  be  used  in 
determining  a  participant's  projected 


primary  insurance  amount.  With  respect 
to  years  before  the  participant's 
commencement  of  service  for  the 
employer,  in  determining  the 
participant's  projected  primary 
insurance  amount,  it  may  be  assumed 
that  the  participant  received 
compensation  for  such  service  in  an 
amount  computed  by  using  a  six  percent 
salary  scale  projected  backwards  from 
the  determination  date  to  the 
participant's  21st  birthday.  However,  if 
the  participant  provides  the  employer 
wi'.h  satisfacttry  evidf^nre  of  the 
participant's  actual  past  compensation 
for  sut.h  prior  years  treated  as  wages 
under  the  Social  Security  Act  at  the  time 
the  compensation  was  earned,  the  plan 
must  use  such  actual  past  compensation 
The  plan  must  give  clear  written  notice 
to  each  participant  of  the  paiticipanfs 
right  to  supply  actual  compensation 
history  and  of  the  financial 
consoqiiences  of  failing  to  supply  such 
history.  The  notice  m.ust  be  given  each 
time  the  summary  plan  description  is 
provided  to  the  participant  and  must 
also  be  given  upon  the  participant's 
separation  from  service.  The  notice  must 
also  state  that  the  participant  can  obtain 
the  actual  compensation  history  from 
the  Social  Security  Administration.  The 
employer  may  not  take  into  account  any 
compensation  from  any  other  employer 
while  the  participant  is  employed  by  the 
employer  for  purposes  of  determining 
the  participant's  projected  primary 
insurance  amount. 

(ii)  As  of  a  plan  year,  the  employer- 
derived  portion  of  the  participant's 
projected  primary  insurance  amount 
under  the  Social  Security  Act  is  50 
percent  uf  the  participant's  projected 
primary  insurance  amount  (as 
determined  under  paragraph  (d)(4)(i)  of 
this  section)  under  such  Act. 

(5)  Employer-derived  accrued 
retirement  benefit.  For  purposes  of  this 
section,  the  participant's  employer- 
derived  accrued  retirement  benefit  as  of 
a  plan  year  is  the  participant's  accrued 
retirement  benefit  under  the  plan 
(determined  on  an  actual  basis  and  not 
on  a  projected  basis)  attributable  to 
employer  contributions  under  the  plan. 
With  respect  to  plans  that  provide  for 
employee  contnbutions,  see  section 
411(c)  (and  the  regulations  thereunder) 
for  rules  relating  to  the  allocation  of 
accrued  benefits  between  employer 
contributions  and  employee 
contributions. 

(6)  Additional  rules,  (i)  As  of  a  plan 
year,  paragraph  (d)(1)  of  this  section 
shall  not  apply  to  the  extent  that  its 
application  would  provide  a  participant 
with  an  accrued  retirement  benefit  that 
is  lower  than  the  minimum  benefit  the 
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plan  is  required  to  provide  under  section 
416  and  the  regulations  thereunder. 

(ii)  As  of  a  plan  year,  paragraph  (d)(1) 
of  this  section  shall  not  apply  to  the 
extent  that  its  application  would  result 
in  a  decrease  in  a  participant's  accrued 
benefit.  See  sections  411(b)(1)(G)  and 
411(d)(6). 

(iii)  Section  401(a)(5)(D)  and 
paragraph  (d)  of  this  section  do  not 
apply  to  a  plan  maintained  by  an 
employer  that  is  not  subject  to  the  tax 
imposed  by  section  3111  or  section  3221. 

(iv)  If  a  plan  provides  for  the  payment 
of  a  participant's  accrued  retirement 
benefit  (whether  or  not  subsidized) 
commencing  before  a  participant's 
social  security  retiremeni  age,  the 
projected  employer-derived  primary 
insurance  amount  attributable  to  service 
by  the  participant  for  the  employer  (as 
determined  under  paragraphs  (d)(3)  and 
(4)  of  this  section)  that  may  be  applied 
as  an  offset  to  limit  the  participant's 
accrued  retirement  benefit  must  be 
reduced  in  accordance  with  the 
provisions  of  §  1.401(l)-3(e)(l). 

(v)  The  Commissioner  may,  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe  such 
additional  rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section,  including  rules  relating  to 
the  determination  of  a  participants 
projected  primary  insurance  amount 
attributable  to  the  participant's  service 
for  former  employers  and  rules  applying 
section  401(a)(5)(D)  with  respect  to  an 
employer  that  is  subject  to  the  tax 
imposed  by  section  3111  or  section  3221 
for  certain  years  and  is  not  subject  to 
either  of  such  taxes  for  other  years. 

(7)  Examples.  The  provisions  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan  that 
uses  the  calendar  year  as  its  plan  year.  The 
plan  provides  a  normal  retirement  benefit, 
commencing  at  a  participant's  social  security 
retirement  age,  equal  to  $500  a  year, 
multiplied  by  the  participant's  years  of 
credited  service  for  Z.  However,  the  plan 
provides  that  a  participant's  otherwise 
determined  normal  retirement  benefit  is 
limited  to  a  normal  retirement  benefit  equal 
to  the  excess  of  the  amount  of  the 
participant's  year  of  highest  final  pay  from  Z 
(as  determined  in  accordance  with  paragraph 
(d)(2)  of  this  section)  over  the  participant's 
employer-derived  primary  insurance  amount 
attributable  to  the  participant's  employment 
by  Z.  The  plan  provides  no  limitation  on  the 
number  of  years  of  credited  service  taken 
into  account  in  determining  benefits  under 
the  plan.  Participant  A  retires  on  July  6, 1995, 
at  A's  social  security  retirement  age  with  35 


years  of  credited  service  for  Z.  The  plan  uses 
the  plan  year  as  the  12  month  period  for 
determining  a  participant's  year  of  final 
highest  pay  from  the  employer.  A's 
compensation  for  A's  Tmal  5  plan  years  is  as 
follows:  1995  plan  year— $10.500, 1994  plan 
year— $20,000. 1993  plan  year— $18,000, 1992 
plan  year— $17,000, 1991  plan  year — $16,500. 

Assume  that  A's  annual  primary  insurance 
amount  under  social  security,  attributable  to 
A's  employment  by  Z  and  determined  as  of 
A's  social  security  retirement  age,  is  $9,000, 
of  which  $4,500  is  attributable  to 
contributions  made  by  Z  on  behalf  of  A  under 
the  Federal  Insurance  Contribution  Act. 
Under  the  plan's  benefit  formula 
(disregarding  the  tvnaX  pay  limitation 
provision],  A  would  be  entitled  to  receive  an 
annual  normal  retirement  benefit  of  $17,500 
($500  X  35  years).  However,  under  the  plan. 
A's  otherwise  determined  normal  retirement 
benefit  of  $17,500  is  limited  to  a  normal 
retirement  benefit  equal  to  the  excess  of  the 
amount  of  A's  year  of  highest  final  pay  from 
Z  over  A's  employer-derived  primary 
insurance  amount  under  social  security 
attributable  to  A's  employment  by  Z. 
Accordingly,  A's  normal  retirement  benefit  is 
determined  to  be  $15,500  ($20,000  (X's  year  of 
highest  final  pay  from  Z)  less  $4,500 
(employer-derived  primary  insurance  amount 
attributable  to  A's  employment  by  Z))  rather 
than  $17,500.  The  final  pay  Hmitation 
provision  in  Z's  plan  satisfies  the 
requirements  of  section  401(a)(5)(D)  and 
paragraph  (d]  of  this  section.  Accordingly,  the 
plan  maintained  by  Z  does  not  discriminate 
in  favor  of  highly  compensated  employees 
within  the  meaning  of  section  401(a)(4) 
merely  because  of  the  final  pay  limitation 
provision  contained  in  the  plan. 

Example  (2j.  Assume  the  same  facts  as  in 
Example  (1),  except  that  A  has  32  years  of 
credited  service  and  employment  by  Z  when 
A  retires  at  A's  social  security  retirement  age. 
Under  the  plan's  benefit  formula 
(disregarding  the  final  pay  limitation 
provision),  A  would  be  entitled  to  receive  an 
annual  normal  retirement  benefit  of  $16,000 
($500  x  32  years).  However,  the  plan  provides 
that  A's  annual  normal  retirement  benefit  of 
$16,000  will  be  limited  to  $15,500  ($20,000  (the 
amount  of  A's  year  of  highest  final  pay  from 
Z)  less  $4,500  (Vz  of  A's  primary  insurance 
amount  under  the  Social  Security  Act)).  The 
final  pay  limitation  provision  does  not  satisfy 
the  requirements  of  paragraph  (d)(1)  of  this 
section.  The  portion  of  A's  employer-derived 
primary  insurance  amount  under  the  Social 
Security  Act  attributable  to  A's  service  for  Z 
is  ^%5  x  $4,500,  or  $4,114.  Therefore,  to 
satisfy  the  requirements  of  paragraph  (d)(1) 
of  this  section,  the  final  pay  provision  in  Z's 
plan  may  not  limit  A's  otherwise  determined 
normal  retirement  benefit  of  $16,000  to  less 
than  $15,886  ($20,000  (the  amount  of  X's  year 
of  highest  final  pay)-$4,114  (the  portion  of  A's 
employer-derived  primary  insurance  amount 
attributable  to  A's  service  for  Z)). 

Example  (3).  (a)  Employer  X  maintains  a 
noncontributory  defined  benefit  plan  that 
uses  the  calendar  year  as  its  plan  year.  The 
formula  for  determining  benefits  under  the 


plan  provides  a  normal  retirement  benefit 
equal  to  90%  of  a  participant's  final  average 
compensation  with  such  benefit  reduced  by 
l/30th  for  each  year  of  credited  service  less 
than  30  years  a  participant  has  when  the 
participant  attains  normal  retirement  age. 
The  plan  provides,  however,  that  a 
participant's  accrued  benefit  or  normal 
retirement  benefit  under  the  plan  is  limited  to 
an  amount  equal  to  the  participant's  year  of 
highest  final  pay  (as  determined  in 
accordance  with  paragraph  (d)(2)  of  this 
section]  less  the  participant's  employer- 
derived  primary  insurance  amount  under 
social  security  attributable  to  the 
participant's  service  for  X.  The  plan 
determines  a  participant's  employer-derived 
projected  primary  insurance  amount  under 
social  security  attributable  to  the 
participant's  service  for  X  in  accordance  with 
paragraph  (d](3]  of  this  section. 

(b)  Participant  A  commences  participation 
in  the  plan  on  January  1, 1990,  when  A  is  36 
years  of  age.  A's  social  security  retirement 
age  is  age  67  and  the  plan  uses  the  fractional 
rule  for  purposes  of  determining  a 
participant's  Hrrnied  benefit.  As  of  the  close 
of  the  2014  plan  year,  A's  final  average 
compensation  from  X  is  $15,000:  A's  year  of 
highest  final  pay  from  X  is  $15,400,  and  A's 
projected  employer-derived  annual  primary 
insurance  amount  under  social  security 
attributable  to  A's  service  for  X  is  $4,000. 
Under  the  plan  formula,  A's  benefit  as  of  the 
close  of  the  2014  plan  year  is  $11,250  (90%  x 
$15,000  X  25/30).  As  of  the  close  of  the  2014 
plan  year,  the  plan's  final  pay  limitation 
provision  is  not  applied  to  A  because  A's 
benefit  under  the  plan  as  of  the  close  of  the 
plan  year  ($11,250)  does  not  exceed  A's  year 
of  highest  final  pay  of  $15,400  from  X, 
determined  as  of  the  close  of  the  plan  year, 
less  A's  employer-dervied  projected  primary 
insurance  amount  under  social  security 
attributable  to  A's  service  for  X  ($4,000). 

(c)  Assume  that  as  of  the  close  of  the  2015 
plan  year,  A's  final  average  compensation 
from  X  is  $14,500  and  As  year  of  highest  final 
pay  from  X  is  $15,400.  Assume  also  that  as  of 
the  close  of  the  2015  plan  year.  As  employer- 
derived  primary  insurance  amount 
attributable  to  A's  service  for  X  is  $4,200. 
Accordingly,  under  the  plan's  benefit  formula, 
A's  benefit  as  of  the  close  of  the  2015  plan 
year  is  $11,310  (90%  x  $14,500  x  26/30).  Under 
the  plan's  final  pay  limitation  provision,  A's 
benefit  of  $11,310  as  of  the  close  of  the  2015 
plan  year  would  be  limited  to  $11,200,  the 
amount  of  A's  year  of  highest  final  pay  from 
X  (15.400),  less  A's  employer-derived 
projected  primary  insurance  amount  under 
social  security  attributable  to  A's  service  for 
X  ($4,200).  However,  the  plan's  final  pay, 
limitation  provision  may  not  be  applied  to 
limit  A's  accrued  benefit  for  the  2015  plan 
year  to  an  amount  below  $11,250,  which  was 
A's  accrued  benefit  under  the  plan  at  the 
close  of  the  prior  play  year.  The  foregoing  is 
further  illustrated  in  the  following  table  for 
the  plan  years  presented  above  and  for 
additional  plan  years  of  credited  service 
performed  by  A  for  .X. 
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S4.000 
4,200 
4.400 
4.500 
4.800 
5,000 


511,400 
11.200 
11.400 
11.500 
11.200 
11,000 


511,250 
11,250 
11.400 
11,600 
11,500 
11,500 


(e)  Certain  benefits  not  taken  into 
account.  In  determining  whether  a  plan 
satisfies  section  401(a)(4)  and  this 
section,  other  benefits  created  under 
state  or  federal  law  (e.g.,  worker's 
compensation  benefits  or  black  lung 
benefits)  may  not  be  taken  into  account. 

(f)  More  than  one  plan  treated  as  a 
single  plan.  (Reserved] 

Par.  4.  There  is  added  the  following 
new  §§  1.401(I)-1  through  1.401(l)-4  after 
§  1.401(k)-l  to  read  as  follows: 

§  1.401(l)-1  Permitted  disparity  with 
respect  to  employer  contributions  or 
employer-derived  benefits. 

(a)  Permitted  disparity — (1)  In 
general.  Under  section  401(a)(4),  a 
pension,  profit-sharing  or  stock  bonus 
plan  does  not  constitute  a  qualified  plan 
(and  a  trust  forming  part  of  such  a  plan 
does  not  constitute  a  qualified  trust) 
under  section  401(a)  if.  under  the  plan, 
the  amounts  of  employer  contributions 
and  employer-derived  benefits 
discriminate  in  favor  of  highly 
compensated  employees  (as  deHned  in 
section  414(g)).  Section  401(a)(5)(C) 
provides  that  a  plan  does  not 
discriminate  in  favor  of  highly 
compensated  employees  with  respect  to 
contributions  or  benefits  merely  because 
of  disparities  in  employer  contributions 
(and  forfeitures)  or  employer-derived 
benefits  provided  to,  or  on  behalf  of, 
employees  under  the  plan  that  are 
permitted  under  section  401(1).  Thus,  if 
disparities  in  employer  contributions  or 
employer-derived  benefits  under  a  plan 
are  permitted  under  section  401(1),  such 
disparities  may  be  disregarded,  by 
reason  of  section  401(a)(5)(C),  in 
determining  whether  the  plan  is 
nondiscriminatory  under  section 
401(a)(4).  However,  even  if  disparities  in 
employer  contributions  or  employer- 
derived  benefits  under  a  plan  are 
permitted  under  section  401(1)  and  thus 
may  be  disregarded  in  applying  section 
401(a)(4),  the  plan  may  still  fail  to  satisfy 


section  401(a)(4)  for  other  reasons. 
Similarly,  even  if  disparities  in  employer 
contributions  or  employer-derived 
benefits  under  a  plan  are  not  permitted 
under  section  401(1)  and  thus  may  not  be 
disregarded  under  section  401(a)(4)  by 
reason  of  section  401(1),  the  plan  may 
still  be  found  to  be  nondiscriminatory 
under  section  401(a)(4).  For  rules 
relating  to  whether  disparities  in 
employer  contributions  (and  forfeitures) 
or  employer-derived  benefits  under  a 
plan  are  permitted  by  section  401(1),  see 
S  1.401(l)-(2)  and  \  1.401(l)-(3), 
respectively.  For  rules  under  which  two 
or  more  plans  of  an  employer  are 
combined  for  purposes  of  applying 
section  401(1)  and  §§  1.401(1)-1  through 
1.401(l)-3,  see  §  1.401(l)-4. 

(2)  Exclusive  rules.  The  rules  provided 
in  §§  1.401(1)-1  through  1.401(l)-4  are  the 
exclusive  means  for  plans  to  satisfy  the 
requirements  of  sections  401(1)  and 
401(a)(5)(C).  Accordingly,  a  plan  that 
provides  disparities  in  employer 
contributions  (and  forfeitures)  and 
employer-derived  benefits  that  are  not 
permitted  under  §  l,401(l)-2  or 

§  1.401(l)-3  (taking  into  account 
§  1.401ll)-4)  does  not  satisfy  section 
401(1)  or  401(a)(5)(C). 

(3)  Exceptions.  Sections  401(a)(5)(C) 
and  401(1)  are  not  available  to  a  plan 
maintained  by  an  employer  that  is  not 
subject  to  the  tax  imposed  by  section 
3111  or  section  3221.  In  addition, 
sections  401(a)(5)(C)  and  401(1)  are  not 
available  to  a  plan,  or  the  portion  of  a 
plan,  that  is  an  employee  stock 
ownership  plan  described  in  section 
4975(e)(7)  (an  ESOP).  Thus,  in 
determining  whether  a  plan  maintained 
by  an  employer  that  is  not  subject  to  the 
tax  imposed  by  section  3111  or  section 
3221  or  whether  an  ESOP  is 
nondiscriminatory  under  section 
401(a)(4),  the  permitted  disparity  rules  of 
sections  401(a)(5l(C)  do  not  permit  any 
disparity  to  be  disregarded.  See  also 

§  54.4975-ll(a)(7)(ii),  which  contains  a 


limited  exception  that  is  applicable  for 
purposes  of  this  rule  for  certain 
integrated  ESOPs  in  existence  on 
November  1, 1977. 

(4)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices  or  other  documents  of  general 
applicabiHty,  prescribe  such  additional 
rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section,  including  rules  applying 
section  401(1)  with  respect  to  an 
employer  that  is  subject  to  the  tax 
imposed  by  section  3111  or  section  3221 
for  certain  years  and  is  not  subject  to 
either  of  such  taxes  for  other  years. 

(b)  Definitions.  For  purposes  of 
section  401(1)  and  §§  1.401(;)-1  through 
1.401(l)(4),  the  following  definitions  and 
rules  shall  apply. 

(1)  Defined  contribution  plan.  A 
defined  contribution  plan  shall  be  as 
defined  in  section  414(i). 

(2)  Defined  benefit  plan.  A  defined 
benefit  plan  shall  be  as  deHned  in 
section  414(j). 

(3)  Excess  plans — (i)  Defined 
contribution  excess  plan.  A  defined 
contribution  excess  plan  is  a  defined 
contribution  plan  under  which  the  rate 
at  which  employer  contributions  (and 
forfeitures)  are  allocated  to  the  accounts 
of  participants  under  the  plan  with 
respect  to  compensation  above  a  level 
specified  in  the  plan  (expressed  as  a 
percentage  of  such  compensation)  is 
greater  than  the  rate  at  which  employer 
contributions  (and  forfeitures)  are 
allocated  to  the  accounts  of  participants 
under  the  plan  with  respect  to 
compensation  at  or  below  such  specified 
level  (expressed  as  a  percentage  of  such 
compensation). 

(ii)  Defined  benefit  excess  plan.  A 
defined  benefit  excess  plan  is  a  defined 
benefit  plan  under  which  the  rate  of 
employer-derived  benefits  provided  by 
the  plan  with  respect  to  compensation 
above  a  level  specified  in  the  plan 
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(expressed  as  a  percentage  of  such 
compensation)  is  greater  than  the  rate  of 
employer-derived  benefits  provided  by 
the  plan  with  respect  to  compensation  at 
or  faNcIow  such  specified  level  (expressed 
as  a  percentage  of  such  compensation). 

(4)  Offset  plan.  An  offset  plan  is  a 
defmed  benefit  plan  that  is  not  an 
excess  plan  and  that  provides  that  each 
participant's  employer-derived  benefit  is 
reduced  or  offset  by  an  amount 
specified  (either  directly  or  by  formula) 
in  the  plan  or  by  a  speciRed  percentage 
of  the  participant's  final  average 
ccmpensafion.  However,  a  plan  is  not 
an  offset  plan  for  purposes  of  section 
401(1)  and  §  1.401(i)-3  merely  because 
the  participant's  employer-derived 
benefit  is  offset  or  reduced  on  account 
of  benefits  provided  under  another 
qualified  plan  maintained  by  the 
employer  or  merely  because  the 
participant's  employer-derived  benefit 
under  a  plan  that  takes  into  account 
service  with  a  prior  employer  for 
purposes  of  ehgibility.  vesting  and 
benefit  accruals  is  offset  or  reduced  on 
account  of  benefits  attributable  to  such 
service  provided  under  a  qualified  plan 
maintained  by  the  prior  employer. 

(5)  Integration  level.  An  integration 
level  is  the  amount  of  compensation 
specified  in  the  plan  at  or  below  which 
the  rate  of  contributions  or  benefits 
(expressed  in  each  case  as  a  percentage 
of  such  compensation)  provided  under 
the  plan  is  less  than  the  rate  of 
contributions  or  benefits  (expressed  in 
each  case  as  a  percentage  of  such 
compensation)  provided  under  the  plan 
with  respect  to  compensabon  above 
such  level.  Any  method  or  formula  for 
determining  an  integration  level  in  effect 
for  a  plan  year  must  be  applicable  to  all 
participants  on  a  consistent  basis  for 
purposes  of  determining  a  participant's 
accrued  benefit  attributable  to  service 
during  such  year.  The  plan  must  specify 
an  integration  level  in  effect  for  the  plan 
year  for  each  participant  and  no 
integration  level  specified  in  the  p!an  for 
a  particular  plan  year  may  exceed  the 
contribution  and  benefit  base  ("taxable 
wage  base")  under  section  230  of  the 
Social  Security  Act  in  effect  at  the 
beginning  of  such  plan  year. 

(6)  Compensation.  Except  for  purposes 
of  section  401(aK5)(D)(u)  and 

§  1.401(a)(5}-l(d).  condensation  shall  be 
compensation  as  defir^d  under  the  plan, 
provided  that  such  definition  is 
reasonable  and  is  nondiscriminatory 
under  section  414(8).  A  definition  of 
compensation  that  is  significantly  less 
inclusive  than  the  maximum  amount  of 
compensation  that  may  be  taken  into 
account  under  section  414(s)  and  the 
regulations  thereunder  is  not  reasonable 


for  purposes  of  sections  401(a)(5)(C)  and 
401(1)  if  such  less  inclusive  definition 
results  in  the  avoidance  of  the  maximum 
excess  allowance  or  the  maximum  offset 
allowance,  whichever  is  applicable.  In 
addition,  a  definition  of  compensation  is 
not  reasonable  if  it  provides  that 
compensation  is  a  uniform  percentatge 
of  a  basic  definition  of  compensation 
under  section  414(s)  and  the  regulations 
thereunder  (e.g..  95  percent  of  W-2 
compensation).  Finally,  the  definition  of 
compensation  under  a  plan  may  not  take 
into  account  for  any  year  compensation 
in  excess  of  the  amount  specified  under 
section  401(a)(  17)  for  such  year.  The 
Commissioner  may  provide  such 
additional  rules  as  may  be  necessary  or 
appropriate  for  purposes  of  determining 
whether  the  definition  of  compensation 
under  a  plan  is  reasonable  for  purposes 
of  section  401(1)  and  the  regiilations 
thereunder. 

(7)  Fi.ral  average  compenaation — (i)  In 
general.  A  participant's  final  average 
compensation,  as  of  a  plan  year,  is  the 
average  of  the  participant's  annual 
compen.sation  from  the  employer  for  the 
3-consecutive-year  period  ending  with 
or  within  the  plan  year.  If  a  participant 
terminates  from  employment  with  the 
employer  before  the  last  day  of  a  plan 
year,  the  participant's  final  average 
compensation  may  be  determined  based 
on  the  participant's  most  recently 
completed  3-consecutive-year  period. 
However,  if,  as  of  a  plan  year,  a 
participant's  entire  period  of  service  for 
the  emplojer  is  less  than  3  consecutive 
years,  the  participant's  final  average 
compensation  shall  be  determined  by 
averaging  (on  an  annual  basis]  the 
compensation  received  by  the 
participant  from  the  employer  during  the 
participant's  entire  period  of  service  for 
the  employer.  In  determining  the  3- 
consecutive-year  period,  the  plan  may 
specU"y  any  12-month  period  as  a  year, 
provided  the  specified  12-month  period 
is  applied  consistently  with  respect  to 
all  participants.  The  definition  of  final 
average  compensation  used  in  the  plan 
must  also  be  applied  consistently  with 
respect  to  all  participants. 

(ii)  Limitation.  In  determining  a 
participant's  final  average  compensation 
under  paragraph  (b)(7)(i)  of  this  section, 
compensation  for  any  year  in  excess  of 
the  taxable  wage  base  in  effect  at  the 
beginning  of  such  year  shall  not  be 
taken  into  account. 

(8)  Average  annual  compensation.  A 
participant's  average  annual 
compensation,  as  of  a  plan  year,  a  the 
average  of  the  participant's  annual 
compensation  &om  the  employer  for  the 
consecutive  year  period  (specified  in  the 
plan  and  consisting  of  at  least  3 


consecutive  years)  during  which  the 
average  of  the  participant's  armual 
compensation  is  the  highest.  In 
determining  the  consecutive  year  period, 
the  plan  may  specify  any  12-month 
period  as  a  year,  provided  the  specified 
12-month  period  is  applied  consistently 
with  respect  to  all  participants.  The 
definition  of  average  annual 
compensation  used  in  the  plan  must  also 
be  applied  consistently  with  respect  to 
all  participants.  If,  as  of  a  plan  year,  a 
participant's  entire  period  of  service  for 
the  employer  is  less  than  the 
consecutive  year  period  specified  in  the 
plan  for  determining  the  participant's 
average  aimual  compensation,  the 
participant's  average  annual 
compensation  shall  be  determined  by 
averaging  (on  an  annual  basis)  the 
compensation  received  by  the 
participant  from  the  employer  during  the 
participant's  entire  period  of  service  for 
the  employer. 

(9)  Covered  compensation.  A 
participant's  covered  compensation,  for 
a  plan  year,  is  the  average  (without 
indexing]  of  the  taxable  wage  bases  in 
effect  for  each  calendar  year  during  the 
35-year  period  ending  with  the  last  day 
of  the  calendar  year  preceding  the 
calendar  year  in  which  the  participant 
attains  (or  will  attain)  social  security 
retirement  age  (as  defined  in  section 
414(b)(8)].  In  determining  a  participant's 
covered  compensation  for  a  plan  year, 
the  taxable  wage  base  for  the  current 
plan  year  and  any  subsequent  plan  year 
shall  be  assumed  to  be  the  same  as  the 
taxable  wage  base  in  effect  as  of  the 
beginning  of  the  plan  year  for  which  the 
determination  is  being  made.  A 
participant's  covered  compensation  for 
a  plan  year  after  the  35-year  period 
described  in  this  subparagraph  (9)  is  the 
participant's  covered  compensation  for 
the  plan  year  during  which  the 
participant  attained  social  security 
retirement  age.  A  participant's  covered 
compensation  for  a  plan  year  before  the 
35-year  period  described  in  this 
subparagraph  (9)  is  the  taxable  wage 
base  in  effect  as  of  the  beginning  of  the 
plan  year.  A  plan  must  provide  that  a 
participant's  covered  compensation  is 
automatically  adjusted  for  each  plan 
year.  See  paragraph  (c)  of  this  section 
for  rules  relating  to  prohibited  decreases 
in  a  participant's  accraed  benefit  within 
the  meaning  of  section  411(d)(6)  or 
section  411(b)(1)(G). 

(10)  Excess  contribution  percentage. 
For  a  plan  year,  the  excess  contribution 
percentage  with  respect  to  a  defined 
contribution  excess  plan  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitiu«s) 
are  allocated  to  the  accounts  of 
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participants  with  respect  to 
compensation  of  participants  above  the 
integration  level  specified  in  the  plan  for 
the  plan  year. 

(11)  Base  contribution  percentage.  For 
a  plan  year,  the  base  contribution 
percentage  with  respect  to  a  defined 
contribution  excess  plan  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  alloccted  to  the  accounts  of 
participants  with  respect  to 
compensation  of  participants  at  or 
below  the  integration  level  specified  in 
the  plan  for  the  plan  year. 

(12)  Excess  benefit  percentage.  For  a 
plan  year,  the  excess  benefit  percentage 
with  respect  to  a  defined  benefit  excess 
plan  is  the  percentage  of  compensation 
at  which  employer-derived  benefits  are 
accrued  with  respect  to  compensation  of 
participants  above  the  integration  level 
specified  in  the  plan  for  the  plan  year. 

(13)  Base  benefit  percentage.  For  a 
plan  year,  the  base  benefit  percentage 
with  respect  to  a  defined  benefit  excess 
plan  is  the  percentage  of  compensation 
at  which  employer-derived  benefits  are 
accrued  with  respect  to  compensation  of 
participants  at  or  below  the  integration 
level  specified  in  the  plan  for  the  plan 
year. 

(14)  Highly  compensated  employees. 
For  a  plan  year,  highly  compensated 
employees  shall  be  as  defined  in  section 
414(q)  and  the  regulations  thereunder. 

(15)  Social  Security  retirement  age. 
The  social  security  retirement  age  for  a 
participant  shall  be  the  social  security 
retirement  age  of  the  participant  as 
determined  under  section  415(b)(8)  and 
the  regulations  thereunder. 

(15)  Participant.  Unless  the  context 
suggests  otherwise,  a  participant  with 
respect  to  a  plan  is  an  active  employee 
of  the  employer  who  is  currently 
benefiting  under  the  plan. 

(c)  Other  requirements.  Unless 
explicitly  provided  otherwise,  section 
401(1)  does  not  provide  an  exception  to 
any  other  requirement  under  section 
401  (a).  Thus,  for  example,  in  addition  to 
any  requirement  under  section  401(1),  a 
plan  may  not  adjust  benefits  in  any 
manner  that  results  in  either  a  decrease 
in  any  participant's  accrued  benefit  (see 
section  411(d)(8)  and  the  regulations 
thereunder  and  section  411(b)(1)(G)  and 
the  regulations  thereunder)  or  in  an 
accrued  benefit  or  normal  retirement 
benefit  on  behalf  of  any  participant  that 
is  lower  than  the  minimum  benefit 
required  under  section  416  and  the 
regulations  thereunder.  Similarly,  see 
section  401(a)(15)  and  the  regulations 
thereunder  for  additional  rules  relating 
to  circumstances  under  which  plan 
benefits  may  not  be  decreased  because 
of  increases  in  social  security  benefits. 


§  1 40 1  ( 1  )-2    Permitted  disparity  with 
respect  to  employer  contributions. 

(a)  In  general.  Disparity  in  the  rates  of 
employer  contributions  (and  forfeitures) 
allocated  to  the  accounts  of  participants 
for  a  plan  year  is  permitted  under 
section  401(1)  and  this  section  only  if  the 
requirements  of  paragraph  (b)  of  this 
section  are  satisfied  for  the  plan  year. 

(b)  Defined  contribution  plans — (1)  In 
general.  A  defined  contribution  plan 
satisfies  the  requirements  of  this 
paragraph  (b)  for  a  plan  year  only  if  all 
of  the  requirements  of  paragraphs  (b)(2). 
(3).  and  (4)  of  this  section  are  satisfied 
for  the  plan  year. 

(2)  Excess  plan.  The  requirement  of 
this  paragraph  (b)(2)  is  satisfied  only  if 
the  defined  contribution  plan  is  an 
excess  plan. 

(3)  Uniform  and  maximum  excess 
allowance.  The  requirement  of  this 
paragraph  (b)(3)  is  satisfied  only  if  the 
excess  contribution  percentage  under 
the  plan  exceeds  the  base  contribution 
percentage  under  the  plan  by  an  amount 
that  is  uniform  for  all  participants  and 
does  not  exceed  the  maximum  excess 
allowance  (as  defined  in  paragraph 
{b](5)  of  this  section)  for  any  participant. 

(4)  Integration  level.  The  requireiiier.t 
of  this  paragraph  (b)(4)  is  satisfied  only 
if  the  integration  level  under  the  plan  for 
each  participant  is  equal  to  the  taxable 
wage  base  in  effect  as  of  the  beginning 
of  the  plan  year. 

(5)  Maximum  excess  allowance.  The 
maximum  excess  allowance  for  a  plan, 
year  is  the  lesser  of — 

(i)  The  base  contribution  percent.nge, 
or  l\ 

(ii)  The  greater  of 

(A)  5.7  percentage  points,  or 

(E)  The  percentage  rate  of  tax  under 
section  3111(a)  (in  effect  as  of  the 
beginning  of  the  plan  year)  which  is 
attributable  to  the  old  age  insurance 
portion  of  the  Old  Age,  Survivors  and 
Disability  Insurance  provisions  of  the 
Social  Security  Act. 
For  a  year  in  which  the  percentage  rate 
of  tax  described  in  this  paragraph 
(b)(5l{ii)(B)  exceeds  5.7  percentage 
points,  the  Commissioner  will  publish 
the  rate  of  such  tax. 

(6)  Additional  rules.  The 
Commissioner  may.  in  revenue  nilings. 
notices  or  other  documents  of  general 
applicability,  prescribe  such  additional 
rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section. 

(7)  Examples.  The  provisions  of 
paragraph  (b)  of  this  section  may  be 
illustrated  by  the  following  examples.  In 
each  example,  assum.e  that  5.7%  exceeds 
the  percentage  rate  of  tax  described  in 
paragraph  (b)(5)(ii){B)  of  this  section. 


Example  (1).  Employer  X  maintains  a 
profit-sharing  plan  that  uses  the  calendar 
year  as  its  plan  year.  For  the  1989  plan  year 
the  plan  provides  that  the  account  of  each 
participant  who  has  compensation  in  excess 
of  the  taxable  wage  base  in  effect  at  the 
beginning  of  the  plan  year  will  receive  an 
allocation  for  the  pifn  year  of  5.7%  of  such 
excess  compensatior.  The  plan  provides  thai 
no  allocation  will  be  made  to  the  account  of 
any  participant  for  the  plan  year  with  respect 
to  compensation  not  in  excess  of  the  taxable 
wage  base  as  in  effect  for  the  plan  year.  The 
maximum  excess  allowance  is  exceeded  for 
the  1989  plan  year  because  the  excess 
contribution  percenlrfge  (5.7*)  for  the  plan 
year  exceeds  the  base  contnb-jtion 
percentage  (0%)  for  the  plan  year  by  more 
than  the  lesser  of  the  base  contrib'.'tinn 
pe.'ceniage  (0%)  or  the  percer^tage  rietr^rmined 
under  paragraph  (b)(5)(:i)  of  this  section 
(5.7%)  for  the  plan  year. 

Example  (z).  Employer  Y  rr.aintains  a 
money  purchase  pension  plan  that  uses  the 
calendar  year  as  its  plan  year.  For  the  199C 
plan  year,  the  plan  provides  that  the  account 
of  each  participant  will  receive  an  allocation 
of  =1%  of  the  participant's  compensation  up  to 
the  taxable  wage  base  in  effect  st  the 
beginning  of  the  plan  year,  and  the  account  of 
each  participant  will  receive  an  allocation  of 
10%  of  the  participant's  compensation  in 
excess  of  the  taxable  wage  base  in  effect  for 
the  plan  year.  The  maxitrum  excess 
allowance  is  not  exceeded  for  the  plan  year 
because  the  excess  contribution  percentage 
(10%)  for  the  plan^ear  does  not  exceed  the 
base  conu-ibutionl3ercentage  (5%)  for  the 
plan  year  by  morg  than  the  lesser  of  the  base 
contribuliorvpeffliptage  (5%)  or  the 
percentage  dete^ined  under  paragraph 
(b);5)(!i)  of  this  settion  (5.7%)  for  the  plan 
year. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2).  except  that  the  plan  provides 
that  with  respect  lo  excess  compensation  for 
a  plan  year,  the  account  of  each  participant 
will  receive  an  allocation  for  the  plan  year  of 
12%  of  such  excess  compensation.  The 
maximum  excess  allowance  is  exceeded  for 
the  plan  year  because  the  excess  contribution 
percentage  (12%)  for  the  plan  year  exceeds 
the  base  contribution  percentage  (5%1  for  the 
plan  year  by  more  than  the  lesser  of  the  base 
contribution  perrentage  (5%)  or  the 
percentagp  determined  under  paragraph 
(b)(5)!iil  of  this  section  (.'5.7%)  for  the  plan 
year. 

Example  (4).  Employer  Z  maintains  a 
money  purchase  pension  plan  that  uses  the 
12-consecutive-mor.th  period  beginning  July  1 
and  ending  June  30  as  its  plan  year.  Assume 
that  the  taxable  wage  base  for  the  1990 
calendar  year  is  $50,000  and  that  the  taxable 
wage  base  for  the  1991  calendar  year  is 
$53,000.  For  the  plan  year  beginning  July  1. 
1990  and  ending  June  30.  1991.  the  plan 
provides  that  the  account  of  each  participant 
will  receive  an  allocation  of  4%  of  the 
participant's  compenSdtion  for  the  plan  year 
up  to  $53,000  and  that  the  aci:ount  of  each 
participant  will  receive  an  alloration  of  6%  of 
the  participant's  compensation  for  the  plan 
year  in  excess  of  $53.(X)0  [excess 
compensation).  Although  the  excess 


45928 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Proposed  Rules 


contribution  percentage  (6%)  for  the  plan  year 
does  not  exceed  the  base  contribution 
percentage  (4%)  for  the  pian  year  by  more 
than  the  lesser  of  the  base  contribution 
percentage  (4%)  or  the  percentage  determined 
under  paragraph  (b)(5)(i!)  of  this  section 
(5.7%).  the  plan  does  not  satisfy  paragraph 
(b)(4)  because  ihe  integration  level  of  $53,000 
exceeds  the  taxable  wage  base  of  $50,000  for 
the  plan  year. 

§1.401(l>-3    Permitted  dispaHty  with 
respect  to  employer-dertved  benefits. 

(a)  In  general.  Disparity  in  the  rates  of 
employer-derived  benefits  under  a 
defined  benefit  plan  is  permitted  under 
section  401'1)  and  this  section  for  a  plan 
year  only  if.  in  the  case  of  a  defined 
benefit  excess  plan,  the  requirements  of 
paragraph  (b)  of  this  section  are 
satisfied  for  the  plan  ye^r  or,  in  the  case 
of  a  defined  benefit  offset  plan,  the 
requirements  of  paragraph  (c)  of  this 
section  are  satisfied  for  the  plan  year. 
Section  401(a){5)(D)  and  §  1.401(a)(5)- 
1(d)  provide  other  rules  under  which 
benefits  provided  under  a  defined 
benefit  plan  (including  offset  a.nd  e>:cess 
plans)  may  be  limited. 

(b)  Defined  benefit  excess  plans — (1) 
In  general.  A  defined  benef-t  excels 
plan  satisfies  the  requirements  of  this 
paragraph  (b)  for  a  plan  year  only  if  all 
of  the  requirements  of  paragraphs  (b) 
(2).  (3),  (4)  and  (5)  of  this  section  are 
satisified  for  the  plan  year. 

(2)  Uniform  and  maximum  excess 
allowance — (i)  In  general.  The 
requirement  of  this  paragraph  (b)(2)  is 
satisified  only  if  the  e.xcess  benefit 
percentage  under  the  plan  exceeds  the 
base  benefit  percentage  under  the  plan 
by  an  amount  that  ia  uniform  for  ail 
participants  and  does  not  exceed  the 
maximum  excess  allowance  (as  defined 
in  paragraph  (b)(6)  of  this  section)  for 
any  participant. 

(ii)  Optional  forms  of  benefit — (A)  In 
general.  A  plan  satisfies  paragraph 
(b)(2)  of  this  section  only  if  the  plan 
satisfies  paragraph  (b;(2)(i)  of  this 
section  with  respect  to  each  optional 
form  of  benefit  provided  under  the  plan 

(B)  Ansiuity  forms.  In  the  case  rf  an 
optional  form  of  benefit  payable  as  a 
nondecreasing  annuity  over  a  period  of 
not  less  than  the  life  of  the  participant, 
the  optional  form  must  satisfy  paragraph 
(b)(2)(i)  of  this  section.  Thus,  for 
example,  if  the  form  of  a  defined  benefit 
plan's  normal  retirement  benefit  is  an 
annuity  for  fife  with  a  ten  year  certain 
feature  and  the  plan  permits 
participants  to  elect  to  receive  theu- 
benefits  in  the  form  of  an  annuity  for 
life,  the  plan  must  satisfy  paragraph 
(b)(2)(i)  of  this  section  with  respect  to 
each  such  optional  form  of  benefit. 

(C)  Other  forms.  In  the  case  of  an 
optional  form  of  benefit  that  is  not 


described  in  paragraph  {b)(2)(ii)(B)  of 
this  section,  the  optional  form  must 
satisfy  paragraph  {b)(2)(i)  of  this  section 
on  the  basis  of  an  immediate, 
nondecreasing  single  life  annuity  for  the 
life  of  the  participant  (determined  using 
reasonable  actuarial  assumptions  and 
methods  and  without  any  term  certain, 
refiind  or  survivor  feature),  regardless  of 
whether  such  annuity  form  is  achially 
provided  under  the  plan. 

(iii)  Deemed  uniformity.  For  purposes 
of  applying  paragraph  (b)(2)(i)  of  this 
section  the  excess  benefit  percentage 
under  a  plan  is  deemed  to  exceed  the 
base  benefit  percentage  by  an  amount 
that  is  uniform  for  all  participants  even 
if  the  excess  benefit  percentage  exceeds 
the  base  benefit  percentage  by  an 
amount  that  is  not  uniform  for  all 
participants  if  the  differences  in  such 
excesses  arise  solely  as  a  result  of 
differences  in  social  securitj-  retirement 
ages  of  participants  and  the 
corresponding  adjustments  in  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  required  under  paragraph 
(e)(])  of  this  section. 

(iv)  Example.  The  provisions  of 
paragraph  (b)(2)  of  this  section  may  be 
illustrated  by  the  following  example. 

Example.  Assume  a  plan  has  a  normal 
retirement  age  of  65.  and  benefits  participants 
with  social  security  retirement  ages  of  65.  66. 
and  67.  There  are  no  other  pian  benefits  or 
features  requiring  adjustment  of  the  ^  of  1 
percent  factor  in  the  maximuni  excess 
allowance.  The  excess  benefit  percentage 
urder  the  plan  is  2%.  The  base  t>en€fil 
percentage  is  1.25%  for  participants  with 
social  security  retirement  age  of  65.  For 
participants  with  a  social  security  retirement 
age  of  66.  the  base  benefit  percentage  is 
1.30*1,  and  for  participants  with  a  social 
security  retirement  age  of  67,  the  base  benefit 
percentage  is  135%.  The  lack  of  uniformity  in 
the  amount  by  which  the  excesi  tjenefct 
percentage  exceeds  the  base  benefit 
percentage  results  solely  from  difff.~n.-es  in 
participants'  social  security-  retirement  a^as 
and  the  corresponding  adjustmeitts  ii:  the  ^'4 
of  1  percent  factor  in  the  maximum  exr  pss 
allowance  required  under  paragraph  te)ll)  of 
this  sect-.on.  (Because  the  plan  effectjvR.y 
provides  imreduced  benefits  pnor  to  the 
su.'-.ial  security  retirement  age  for  pa-iiciparts 
with  social  security  retireme.nt  ^c-'s  of  6c  and 
67.  the  %  of  1  percent  factor  in  t-he  max  imum 
excess  allowance  must  be  reduced  to  .70'''^ 
anJ  .65%,  respectively  )  Thus,  under 
paragraph  (b)(2)(iii)  of  this  section,  the 
amount  of  the  excess  benefit  percentage  is 
deemed  to  be  uniform  for  purposes  of 
paragraph  (bj(2)  of  this  section. 
(Alternatively,  this  plan  could  satisfj- 
paragraph  (b)(2)  of  this  section  if  it  provided 
a  uniform  rate  disparity  of  .65%  for  all 
participants  by  providing  a  base  benefit 
percentage  of  1.35%  and  an  excess  benefit 
percentage  of  2%  (i.e.,  .65%  is  the  maximum 
excess  allowance  under  the  plan  for  a 


participant  with  a  social  security  retirement 
age  of  67).) 

['i]  Average  annual  compensation.  The 
requirement  of  this  paragraph  (b)(3)  is 
satisfied  only  if  the  employer-derived 
benefits  under  the  plan  are  based  on 
average  annual  compensation.  The 
maixnium  excess  allowance  apphes  in 
the  same  manner  to  defined  benefit 
excess  plans  that  determine  the  amount 
of  plan  benefits  based  on  average 
annual  compensation  determined  over  a 
participant's  total  years  of  credited 
service  (e.g  ,  career  average 
compensation)  and  to  defined  benefit 
excess  plans  that  determine  the  amount 
of  plan  benefit  based  on  a  participar.fs 
average  annual  compensation 
determined  over  a  shorter  period  of  time 
than  the  participant's  total  years  of 
credited  service  (e.g.,  final  average 
compensation). 

[4)  Irdergrotion  level — (i)  In  general 
The  requirement  of  this  paragraph  (b)(4) 
is  satisfied  only  if  the  integration  level 
under  the  pian  satisfies  the  requirements 
of  paragraph  (b)(4)(ii),  (lii)  or  (iv)  of  this 
section. 

(ii)  Covered  compensation.  The 
requirement  of  this  paragraph  (b](4){ii}  is 
satisfied  only  if  the  integration  level 
under  the  plan  for  each  participant  is 
such  participant's  covered 
compensation. 

(iii)  Uniform  dollar  amounts — (A)  In 
general.  The  requirement  of  this 
paragraph  (b){4)(iii)  is  safisfied  only  if 
the  integration  level  under  the  plan  is  a 
uniform  dollar  amount  for  all 
participar.ts  (either  specified  in  the  plan 
01  determined  under  a  forumla)  that 
either  does  not  exceed  the  greater  of 
SlC.000  or  one-half  of  the  covered 
compensation  uf  an  individual  who 
attains  social  security  retirement  age  in 
the  current  plan  year  or  that  satisfies  the 
requircnnnts  of  both  paragraohs 
(b)(4jfiii)rB}  £nd  (b)(4](iii)(C)  of  this 
sectior,  and  the  corresponding 
adjusfrpents  to  the  'i  of  1  percen!  factor 
in  the  maximum  excess  allowance 
req'jired  under  paragraph  (d)fl)  of  this 
section  (if  ary)  are  made.  In  applying 
the  req'j:ren?nts  of  paragraphs 
(b)(4)(iii)(B;  a.nd  (b)(4)fiii)(C)  of  Lb-s 
section,  part-ripants  w.ho  would  be 
excludable  employees  but  for  the  fact 
that  such  p.articipants  (and  similarly 
situated  em;:!oyees)  benefit  under  tlie 
plan  (or  under  anoLher  plan  of  the 
employer)  may  be  disregarded  if  the 
plan  would  satisfy  section  410(b) 
without  regard  to  such  participants. 

(B)  Attained  age  requirement  The 
requirement  of  this  paragraph 
(b)(4)(iii)(B)  is  satisfied  only  if  the 
average  attained  age  of  the  participants 
who  are  not  highly  compensated 
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emplt^ees  is  not  greater  than  the 
greater  of — 

[1]  Age  50,  or 

(2)  The  sum  of  the  average  attainod 
age  of  the  participants  whn  are  highly 
compensated  enq>loyf(es  plus  five  years 
For  purpoaes  of  this  paragraph 
(b)(4)(iii){B).  attained  ages  hpp  to  be 
determined  as  nf  the  beginning  nf  the 
plan  year. 

(C)  Nondiscrjminatiun  requirement. 
The  requirement  of  this  paragraph 
(b)(4)(iii)(C)  is  satisfied  only  if  at  least 
one  of  the  following  three  tests  is 
satisfied. 

fl)  Minimum  percentage  test.  This  lest 
is  satisfied  only  if  more  than  50  percent 
of  the  participants  who  are  not  highly 
compensated  employees  hi' ve 
compensation  at  least  equal  to  120 
percent  of  the  integration  level. 

(2) Ratio  test.  This  test  is  satisfied 
only  if  the  nurr.ber  of  participants  who 
are  not  only  highly  compensated 
employees  and  have  compensction  at 
least  equal  to  120  percent  of  the 
integration  level,  stated  as  a  percentage 
of  till  nonhighly  compensated  employees 
of  ttie  employer,  is  at  lei's!  70  percent  of 
the  number  of  participants  who  are 
highly  compensated  employees,  staled 
as  a  percentage  of  all  highly 
compensated  employees  of  the 
employer.  Except  as  provided  in 
paragiaph  (b);4){i!i)(.'\.)  of  this  section, 
this  lest  must  be  applied  on  a  basis 
consistent  with  the  rules  applicable 
under  section  410(b)  and  the  regulations 
thereunder. 

fH)  High  dollar  amount  test.  This  test 
IS  satisfied  only  if  the  integration  level 
exceeds  150  percent  of  the  covered 
compensation  of  an  individual  who 
attains  social  sscurity  retirement  age  in 
the  current  plan  year. 

(iv)  Uniform  percentage.  The 
requirement  of  this  paragraph  {b)i4){iv) 
IS  satisfifld  only  if  the  integration  level 
under  the  plan  for  each  participant  is  a 
uniform  percentage  (greater  than  100 
percent)  of  each  participant's  covered 
compensation  (but  not  in  excess  of  the 
taxable  wage  base  as  in  effect  for  the 
plan  yt;ar)  and  the  corresponding 
adjustments  to  the  '/n  of  3  percent  factor 
in  tlie  maximum  excess  allowance 
required  under  paragraph  (d)il)  trf  ihis 
section  are  made. 

(5)  Optional  forms  of  benefit,  etc.  Thf? 
requirement  of  this  paragraph  (b)(5)  is 
sa  tisfied  only  if  any  optional  form  nf 
benefit,  ancillary  benefit,  actuurial 
factor  or  other  right,  benefit  or  feature 
provided  under  Ihe  plan  with  respect  to 
employer-deri\'ed  benefits  attributable 
to  <:ompensation  above  the  integration 
level  is  also  prov  ided  under  the  plan  on 
the  same  basis  with  respect  to 
employer-derived  benefits  attributable 


to  compensation  at  or  below  the 
integration  level.  Thus,  for  example,  if  a 
single  sum  optional  form  of  benefit  is 
provided  under  the  plan  for  employer- 
derived  benefits  with  respect  to 
compensation  above  the  integration 
Ifn'el  specified  in  the  plan,  then  in  order 
to  satis^  the  requirements  of  this 
paragraph  (b)(5],  a  single  sum  optional 
form  of  benefit  (using  the  same,  or  at 
least  as  favorable,  interest  rate, 
mortality  and  other  assumptions  that  are 
used  for  determining  benefits  with 
respect  to  ccimpensation  abovtw  the 
integration  level)  must  also  be  provided 
under  the  plan  for  employer-der.'ved 
bent:fit8  wiih  rfspect  to  compensation  at 
oi  b;  iow  tji€  inuigration  level  spt:cifi»d 
in  ttie  piiin.  In  addition,  if  an  euriy 
retiremL'Tit  benefit  (whether  or  not 
subsidized)  is  provided  under  the  plan 
for  irmployer-derived  benefits  with 
respect  to  compensation  above  the 
integration  level  specified  in  thf;  pian. 
then  in  order  to  satisfy  the  requirements 
of  this  paragraph  (b)(5),  an  early 
retirement  benefit  (determined  en  the 
same  basis  as  determined  for  benefits 
above  the  integration  level]  must  be 
provided  under  the  plan  for  employer- 
derived  benefits  with  respect  io 
compensation  at  or  below  the 
integration  level  specified  in  the  plan.  If 
a  pit-n  provides  for  tlie  pejTT.'ont  of  early 
retirement  benefits  (whether  or  nol 
subsidized),  as  described  in  the 
preceding  sentence,  only  for  partiripants 
whc  satisfy  certain  age  or  service 
requirements,  than  in  order  to  satisfy  the 
requirfmients  of  this  paragraph  fb)(5) 
the  age  oi  service  requirements  tor 
employer-derived  early  retirement 
benefits  based  on  compensation  at  or 
below  the  integration  level  specified  in 
the  plan  may  be  no  less  favorable  to 
employees  than  the  age  or  servit  e  (or 
both)  requirements  for  early  retirement 
benefits  based  on  compensation  above 
the  integration  level  specified  in  the 
plan. 

(6)  MoKimum  e\cess  allowance,  (i) 
For  pinposes  of  paragraph  fb)(2)  of  tins 
section,  the  maximum  excess  allowance 
for  a  plan  year  is  equal  to — 

(A)  With  respect  to  employer-derived 
benefits  provided  under  the  plan  for  any 
year  of  credited  service,  the  lesser  of  % 
of  1  percent  (reduced  as  required  under 
paragraphs  (d)(1)  and  (e)  of  this  section) 
or  the  base  benefit  percentage  for  the 
plan  year,  and 

(B)  With  respect  to  total  employer- 
derived  benefits  provided  under  the  plan 
for  all  years  of  credited  service,  the  %  of 
1  percent  limitation  determined  under 
paragraph  (b)(6)(i)(A)  multiplied  by  the 
participant's  total  years  of  credited 
service  (not  in  excess  of  35).  The 
cumulative  percentage  limitation 


determined  under  this  paragraph 
(b)(6)(i)(B)  may  not  exceed  26.25%  with 
respect  to  a  participant  as  of  any  plan 
year.  The  Commissioner  shall  prescribe 
rules  for  determining  the  cumulative 
percentage  limitation  for  a  plan  year 
undei  this  paragraph  ib)(t;)iiJ(B)  in  cases 
where  the  \  of  1  percent  limitation 
determined  under  paragraph  {b)!6)(i)(A| 
has  differed  in  prior  plan  years. 

(ii)  If  the  integration  level  under  a 
plan  exceeds  covered  compensation,  the 
%  of  1  percent  factor  in  the  maximum 
excess  aiiowance  must  be  reduced  in 
accordance  with  paragraph  (dM )  of  this 
section.  In  addit.on.  if  a  plan  pr'»videB 
certain  benefUs  to  a  participani 
commencing  before  the  pa-'-iicij-ants 
social  security  retirement  ege.  tlip  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  must  be  reduced  in 
accordKnce  with  paragraph  (e)  ot  this 
section.  Any  reductions  required  under 
paragraphs  (d)(1)  (e)  of  this  secSon  are 
cumulative. 

(7)  Ekomples  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
follovi  ing  examples.  In  each  example, 
assume  that  the  plan  contains  no 
provision  that  would  require  a  reduction 
in  the  ^z*  of  1  percent  factor  in  trie 
maximum  excess  allowance  for  any 
participant.  Assume  also  that  all 
participants  have  a  social  security 
retirement  age  of  65, 

EKiwifite  (1).  Employer  X  mumtHJiis  a 
noncontrihutory  defined  benefit  plen.  The 
formulh  for  determining  benefits  under  the 
plan  provides  a  tjenefit  of  .5%  of  tht 
participant's  average  annuai  cumpensulion 
for  the  plan  year  in  excess  of  the  paniiipani's 
covered  compensation  for  the  plan  year, 
multiplied  by  the  participant's  years  of 
credited  service  for  X.  The  plan  provides  mi 
benefits  with  respect  to  average  annuul 
compensiition  up  to  a  participant's  covered 
compensation  for  the  plan  year  The  plan 
formula  provides  a  benefit  thai  UKCeeds  the 
maximum  excess  allowance  for  thi'  plan  year 
because  the  excess  benefit  percentage  (.5%) 
for  the  plan  year  exceeds  the  base  benefil 
percentage  (0%)  for  the  plan  year  by  more 
than  the  base  benefit  percentage  (0^.|. 

Example  (2).  Employer  Y  maimuirw  a 
noncontributory  defined  benefil  plan.  The 
ffirmula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  1%  of  the 
participant's  average  annual  compensation 
up  to  covered  compensation  for  the  plan  year, 
multiplied  by  the  participant's  years  of 
credited  service  for  Y,  and  a  benefit  <if  1.75% 
of  the  participant's  average  annual 
compensation  for  the  plan  year  in  excess  of 
the  participant's  covered  compensation  for 
the  plan  year,  multiplied  by  the  participant's 
years  of  credited  service  for  Y.  The  plan 
contains  no  limitation  on  the  number  of  years 
of  credited  service  taken  into  account  for 
determining  benefits  under  the  plan.  Under 
the  plan  benefit  formula,  a  participant  with  4(1 
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years  of  credited  service  will  receive  a 
benefit  equal  to  the  sum  of  40%  of  the 
participant's  average  annual  compensation 
up  to  covered  compensation  plus  70%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation.  The  plan 
benefit  formula  provides  a  benefit  that 
exceeds  the  maximum  excess  allowance 
because  the  excess  benefit  percentage, 
determined  on  a  cumulative  basis  as  70%. 
exceeds  the  base  benefit  percentage, 
determined  on  a  cumulative  basis  as  40%,  by 
more  than  the  cumulative  percentage 
limitation  (26.25%). 

Example  (3).  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  .5%  of  the 
participdrt's  average  annual  compensation 
up  to  covt'red  compensation  for  the  plan  year, 
multiplied  by  the  participant's  years  of 
credited  service  for  Z,  and  a  benefit  of  1.25% 
of  the  participant's  average  annual 
compensation  for  the  plan  year  in  excess  of 
the  participant's  covered  compensation  for 
the  plan  year,  multiplied  by  the  participant's 
years  of  credited  service  for  Z.  The  plan 
provides  that  not  more  than  35  years  of 
credited  service  will  be  taken  into  account  in 
determining  benefits  under  the  plan.  The  plan 
formula  provides  a  benefit  that  exceeds  the 
maximum  excess  allowance  because  the 
excess  benefit  percentage  (1.25%)  for  the  plan 
year  exceeds  the  base  benefit  percentage 
(.5%)  for  the  plan  year  by  more  than  the  base 
benefit  percentage  (.5%). 

Example  (4).  (a)  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  benefit  of  1%  of  the 
participant's  average  annual  compen'*;ition 
up  to  covered  compensation  for  the  plan  year, 
multiplied  by  the  participant's  years  of 
credited  service  for  X.  The  formula  also 
provides,  for  the  first  10  years  of  credited 
service  for  X,  a  benefit  of  1.85%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation  for  the  plan 
year  multiplied  by  the  participant's  years  of 
credited  service  for  X.  For  each  year  of 
credited  service  for  X  in  excess  of  10,  the 
plan  provides  a  benefit  of  1.65%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation  for  the  plan 
year,  multiplied  by  the  participant's  years  of 
credited  service  for  X.  Accordingly,  the  base 
benefit  percentage  for  each  plan  year  is  1% 
and  the  excess  benefit  percentage  is  1.85%  for 
each  of  the  first  10  plan  years.  The  plan  does 
not  satisfy  the  maximum  excess  allowance 
because  the  benefit  provided  for  a  participant 
who  retires  or  otherwise  terminates 
employment  after  fewer  than  20  years  of 
credited  service  for  X  exceeds  the  cumulative 
percentage  limitation.  In  addition,  for  each  of 
the  first  10  years  of  credited  service,  the 
maximum  excess  allowance  is  exceeded. 

(b)  If  the  diifined  benefit  plan  maintained 
by  X  provided  the  same  base  benefit 
percentage  set  forth  above,  but  provided  an 
excess  benefit  percentage  of  1.65%  of  the 
participant's  average  annual  compensation  in 
excess  of  covered  compensation  for  the  plan 
year  for  each  of  the  first  10  years  of  credited 
service  for  X  and  an  excess  benefit 
percentage  of  1.85%  of  the  participant's 


average  annual  compensation  In  excess  of 
covered  compensation  for  each  year  of 
credited  service  for  X  in  excess  of  10  years, 
the  plan  would  not  satisfy  the  maximum 
excess  allowance  because  the  benefit 
provided  for  a  participant  who  retires  or 
otherwise  terminates  employment  after  more 
than  20  years  of  credited  service  for  X  would 
exceed  the  cumulative  percentage  limitation. 
In  addition,  for  each  year  of  credited  service 
after  the  first  10  years  of  credited  service,  the 
maximum  excess  allowance  would  be 
exceeded. 

(c)  Defined  benefit  offset  plans — (1)  In 
general.  A  defined  benefit  offset  plan 
satisfies  the  requirements  of  this 
paragraph  (c]  for  a  plan  year  only  if  all 
of  the  requirements  of  paragraph  (c)(2). 
(3)  and  (4)  are  satisfied  for  the  plan  year. 

(2)  Uniform  and  maximum  offset — (i) 
In  general.  The  requirement  of  this 
paragraph  (c)(2)  is  satisfied  only  if  the 
offset  under  the  plan  applied  to  each 
participant's  benefit,  expressed  as  a 
percentage  of  final  average 
compensation,  is  uniform  with  respect  to 
all  participants  and  no  participant's 
benefit  is  reduced  by  an  offset  that 
exceeds  the  maximum  offset  allowance 
(as  defined  in  paragraph  (cj(5)  of  tiiis 
section). 

(ii)  Optional  forms  of  benefit — (A)  In 
general.  A  plan  satisfies  paragraph  (c)(2) 
of  this  section  only  if  the  plan  satisfies 
paragraph  (c)(2)(i)  of  this  section  w  ith 
respect  to  each  optional  form  of  benefit 
provided  under  the  plan. 

(B)  Annuity  forms.  In  the  ca.se  of  an 
optional  form  of  benefit  payable  as  a 
nondecreasing  annuity  over  a  period  of 
not  less  than  the  life  of  the  participant, 
such  optional  form  must  satisfy 
paragraph  (c)(2)(i)  of  this  section,  fhus, 
for  example,  if  the  form  of  a  defined 
benefit  plan's  normal  retirement  benefit 
is  an  annuity  for  life  with  a  ten  year 
certain  feature  and  the  plan  permits 
parficipants  to  elect  to  receive  their 
benefits  in  the  form  of  an  annuity  for 
life,  the  plan  must  satisfy  paragraph 
{c)(2)(i)  of  this  section  with  respect  to 
each  such  optional  form  of  benefit. 

(C)  Other  forms.  In  the  case  of  an 
optional  form  of  benefit  that  is  not 
described  in  paragraph  (c)(2)(ii)(B)  of 
this  section,  the  optional  form  must 
satisfy  paragraph  (c)(2)(i)  of  this  section 
on  the  basis  of  an  immediate, 
nondecreasing  single  life  annuity  for  the 
life  of  the  participant  (determined  using 
reasonable  actuarial  assumptions  and 
methods  and  without  any  term  certain, 
refund  or  survivor  feature),  regardless  of 
whether  such  annuity  form  is  actually 
provided  under  the  plan. 

(iii)  Deemed  uniformity.  For  purposes 
of  applying  paragraph  (c)(2){i)  of  this 
section,  an  offset  under  a  plan  is 
deemed  to  be  uniform  with  respect  to  all 
participants  even  though  the  amount  of 


the  offset,  expressed  as  a  percentage  of 
final  average  compensation,  is  not 
uniform  with  respect  to  all  participants 
if  such  lack  of  uniformity  is  solely  the 
result  of  differences  in  the  social 
security  refirement  ages  of  participants 
and  corresponding  adjustments  in  the  % 
of  1  percent  factor  in  the  maximum 
offset  allowance  required  under 
paragraph  (e)(1)  of  this  section. 

(iv)  Example.  The  provisions  of  this 
paragraph  (c)(2)  may  be  illustrated  by 
the  following  example. 

Example.  Assume  a  plan  has  a  normal 
retirement  age  of  65,  and  benefits  participants 
with  social  security  retirement  ages  of  65,  66. 
and  67.  There  are  no  other  plan  benefits  or 
features  that  require  adjustment  to  the  y*  of  1 
percent  factor  in  the  maximum  offset 
allowance.  For  each  year  of  service,  the  plan 
provides  benefits  equal  to  2  of  average 
annual  compensation,  reduced  by  an  offset. 
For  participants  with  a  social  security 
retirement  age  of  65,  the  offset  is  .75%  of  final 
average  compensation  not  in  excess  of 
covered  compensation;  for  participants  with 
a  social  security  retirement  age  of  66,  the 
offset  is  .70%  of  final  average  compensation 
not  in  excess  of  covered  compensation;  and 
for  participants  with  a  social  security 
retirement  age  of  67,  the  offset  is  .65%  of  final 
average  compensation  not  in  excess  of 
covered  compensation.  The  lack  of  uniformity 
in  this  plan's  offset,  expressed  a  percentage 
of  final  average  compensation,  results  solely 
from  differences  in  participants'  social 
security  retirement  ages  and  the 
corresponding  adjustments  required  under 
paragraph  (o)(l)  of  this  section.  (Because  the 
plan  effectively  provides  unred"':ed  benefits 
prior  to  the  cocial  security  retirement  age  for 
participants  with  social  security  retirement 
ages  of  66  and  67.  the  ^4  of  1  percent  factor  in 
the  maximum  offset  allowance  msut  be 
reduced  to  .70%  and  .65%,  respectively.)  Thus, 
under  this  paragraph  (c)(2)(iii).  the  amount  of 
the  offset  is  deemed  to  be  uniform  for 
purposes  of  par.igraph  (c)(2)  of  this  section. 
(Alternatively,  the  plan  could  satisfy 
paragraph  (c)(2)  of  this  section  if  it  provided  a 
uniform  offset  of  .65%  of  final  average 
compensation  not  in  excess  of  covered 
compensation  for  all  participants  (i.e.,  .65%  is 
the  maximum  offset  allowance  under  the  phin 
for  p.-irticipant  with  a  social  security 
retirement  age  of  67).) 

(3)  Average  annual  compensation. 
The  requirement  of  this  paragraph  (c)(3) 
is  satisfied  only  if  the  employer-derived 
benefits  under  the  plan  (prior  to 
application  of  the  offset)  are  based  on 
either  average  annual  compensation  or 
are  specified  as  a  determinable  amount 
unrelated  to  the  participant's 
compensation.  A  plan  does  not  fail  to 
satisfy  this  paragraph  (c)(3)  merely 
because  benefits  under  the  plan  are 
based  on  average  annual  compensation 
determined  over  a  period  that  exceeds 
three  years  and  the  offset  under  the  plan 
is  based  on  final  average  compensation. 


(4)  Compensation  for  determination  of 
offset — (i)  In  general.  The  requirement 
of  this  paragraph  (c)(4)  is  satisfied  only 
if  the  offset  under  tlie  plan  satisfies  the 
requirements  of  paragraph  {c)(4)(ii),  (iii) 
or  (iv)  of  this  section. 

(ii]  Final  rvercgc  compensation.  The 
requirement  of  this  paragraph  (c)i4)(ii)  ib 
satisfied  only  if  the  offset  under  the  plan 
v\-;th  respect  to  each  parti;;lpanl  is  based 
on  the  participant's  final  average 
compensation  not  in  excess  of  the 
participant's  covnred  com.pensation. 

(iii)  Uniform  dollar  amounts — (A)  In 
genfircl.  The  requirement  of  this 
paraprcph  {r)(4J(iii]  is  satisfied  Jiily  if 
\iif  offset  under  the  plan  with  rf.spectto 
each  participant  is  based  on  the         1 
participant's  final  average  comperisation 
not  in  excess  of  a  uniform  dollar  amount 
for  all  participants  (either  specified  in 
the  plan  or  determined  under  a  formula) 
that  either  does  not  exceed  the  greater 
of  $1 0,000  or  one-half  of  the  covered 
compensation  of  an  individual  who 
attains  social  security  retirement  age  in 
the  current  plan  year  or  that  satisfies  the 
requirements  of  both  paragraphs 
(c)(4)(iii)(B)  and  (c)(4)(lii)(C)  of  this 
section  and  the  corresponding 
adjustments  to  the  3/4  of  1  percent 
factor  in  the  maximum  offset  allowance 
required  under  paragraph  (d)(2)  of  this 
section  (if  any)  are  made.  In  applying 
the  Tequiremcnts  of  paragraphs 
(c){4)tiii)(B)  and  (L)(4)(iii)(C)  of  this 
section,  participants  who  would  be 
excludable  employees  but  for  the  fact 
that  such  participants  (and  similarly 
situated  employees)  benefit  under  the 
plan  (or  another  plan  of  the  employer) 
may  be  disregarded  if  the  plan  would 
satisfy  section  410(b)  without  regard  to 
such  participants. 

(B)  Attained  age  requiremenl.  The 
requirement  of  this  paragraph 
(c)(4)iiii)(B)  is  satisfied  only  if  the 
average  attained  age  of  the  participants 
who  are  not  highly  compensated 
employees  is  not  greater  than  the 
greater  of — 

(1)  Age  50,  or 

(2)  The  sum  of  the  average  attained 
age  of  the  participants  who  are  highly 
compensated  employees  plus  five  years. 

For  purposes  of  this  paragraph 
(c)(4)(ii<)[B),  the  attained  ages  of 
participants  is  to  be  determined  as  of 
the  beginning  of  the  plan  year. 

(C)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(c)(4)(iii)(C)  is  satisfied  only  if  at  least 
one  of  the  following  three  tests  is 
satisfied. 

(1)  Minimum  percentage  test.  This  test 
is  satisfied  only  if  more  than  50  percent 
of  the  participants  who  are  not  highly 
compensated  employees  have 


compensation  at  least  equal  to  120 
percent  of  the  uniform  dollar  amount 

(2)  Ratio  test.  This  test  is  satisfied 
only  if  the  participants  who  ere  not 
high'j  compensated  employees  and 
ha\p  compensation  at  least  equal  to  120 
percent  of  the  uniform  dollar  amount, 
stated  as  a  percentage  of  all  nontiighly 
compensated  employees  of  the 
empioyer,  is  at  least  70  percent  of  the 
participants  who  are  highly 
compensated  employees,  5stn!ed  as  a 
percentage  of  all  highly  compensated 
employees  of  the  employer.  Excfp!  as 
provided  in  paragraph  (c)'4)(iii)lA)  of 
thi.'.  section,  this  test  must  be  applied  on 
a  basis  consistent  with  the  rules 
applicable  under  section  410(b)  and  the 
regulations  thereunder 

(5)  High  dollar  amount  test.  This  test 
is  satisfied  only  if  the  uniform  dollar 
amount  exceeds  150  percent  of  the 
covered  compensation  of  an  inciividual 
who  attains  8;i;;ial  security  retirement 
age  in  the  cur^nt  plan  year. 

(i^O  Uniform  percentage.  The 
requirement  of  this  paragraph  (c){4)(iv) 
is  satisfied  only  if  the  offset  under  the 
plan  with  respect  to  each  participant  is 
based  on  the  participant's  final  average 
compensation  not  an  excess  of  a 
uniform  percentage  (greater  than  100 
percent!  of  each  participant's  covered 
compensation  (but  not  in  excess  of  the 
taxable  wage  base  for  the  year)  and  the 
coTTesponding  adjustments  to  the  3/4  of 
1  percent  factor  in  the  maximum  offset 
allowance  required  under  paragraph 
(A][2]  of  this  section  are  made. 

(5)  Maximum  offset  allowance,  (i)  For 
purposes  of  paragraph  (c)(2)  of  this 
section,  the  maximum  offset  allowance 
for  a  plan  year  is  equal  to — 

(A)  With  respect  to  employer-derived 
benefits  provided  under  the  plan  for  any 
year  of  credited  service,  the  lesser  of — 

(1)  %  of  1  percent  (reduced  as 
required  under  paragraphs  (d)|2)  and  (e] 
of  this  section)  multiplied  by  the 
participant's  final  average  compensation 
(up  to  covered  compensation),  or 

(2)  One-half  of  the  employer-derived 
benefit  that  would  be  provided,  prior  to 
the  application  of  the  offset,  with 
respect  to  the  participant's  average 
annual  compensation  not  in  excess  of 
the  participant's  final  average 
compensation  (up  to  covered 
compensation),  and 

(B)  With  respect  to  total  employer- 
derived  benefits  provided  under  the  plan 
for  all  years  of  credited  service,  the 
offset  determined  under  paragraph 
(c)(51(i)(A)(7)  of  this  section  multiplied 
by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35). 
With  respect  to  a  participant  as  of  any 
plan  year,  the  cumulative  offset 
allowance  determined  under  this 


paragraph  (c)(5)(i)(B)  may  not  exceed 
26.25%  of  the  participant's  final  average 
compensation  up  to  the  particip.nnt's 
covered  compensation.  The 
Commissioner  shall  prescribe  rules  for 
determining  tht  cumulative  offset 
allowance  for  a  plan  year  in  cases 
where  the  rate  of  offset  has  differr>d  in 
prior  plan  years. 

(ii)  If  the  offset  under  a  plan  is  based 
on  a  par;icipanf's  final  average 
compenst'ion  in  excess  of  the 
participant's  covered  compensation,  the 
3/4  of  1  percent  factor  in  the  maximum 
offset  allowance  must  be  reduced  in 
accordance  with  paragraph  (d)i2)  of  this 
section.  In  addition,  if  a  plan  pro\ide8 
certain  tienefits  to  a  participant 
commencing  before  the  participant  s 
social  security  retirement  age,  the  3/4  of 
1  percent  factor  m  the  maximum  offset 
allowance  must  be  reduced  in 
accordance  with  paragraph  [f'X'i  I  of  this 
section,  .^.ny  reductions  required  ander 
paragraphs  (d)(2)  and  (e)  of  this  section 
are  cumulative. 

(6)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  the  plan  contains  no 
provision  that  would  require  a  reduction 
in  the  3/4  of  1  percent  factor  in  the 
maximum  offset  allowance.  Assume 
also  that  all  participants  have  a  social 
security  retirement  age  of  65. 

Example  (1).  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  Under 
the  benefit  formula  contained  in  the  plan,  for 
each  year  of  credited  service  for  X.  a 
piirticipant  receives  a  normal  retirement 
benefit  equal  to  2%  of  the  participant's 
average  annual  compensation,  reduced  by  % 
of  1%  of  the  participant's  final  average 
compensation  (up  to  covered  compensation). 
The  plan  provides  that  not  more  than  35 
years  of  credited  service  may  be  taken  into 
account  in  determining  benefits  under  the 
plan.  Participant  A  retires  at  A's  social 
security  retirement  age  with  40  years  of 
service  foi  X.  At  the  time  of  A's  retirement  A 
has  average  annual  compensation  of  $16,000 
and  final  average  compensation  (up  to 
covered  compensation)  of  $14,000.  Under  the 
plan  bene^t  formula.  A  is  entitled  to  receive 
a  normal  retirement  benefit  of  $7,625  ($11,200 
(70%  X  $16,000)  minus  $3,675  [%  of  1%  x  35 
years  x  $14,000)).  The  maximum  offset 
allowance,  as  applied  to  A,  is  not  exceeded 
because  the  offset  under  the  plan  (i)  does  not 
exceed  %  of  1%  of  A's  final  average 
compensation  (up  to  covered  compensation) 
for  any  year  of  credited  service  of  X.  (ii)  does 
not  exceed  the  maximum  cumulative  offset 
allowance  of  26.25%  of  A's  final  average 
compensation  (up  to  covered  compensation), 
and  (iii)  does  not  exceed  50%  of  the  normal 
retirement  benefit  A  would  have  been 
entitled  to  receive  under  the  plan  with 
respect  to  A's  average  annual  compensation 
not  in  excess  of  A's  final  average 
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compensation  (up  to  covered  compensation) 
if  no  offset  had  been  applied. 

Example  (2).  Assume  the  same  facts  as  in 
Example  flj,  except  that  the  plan  provides  no 
limit  on  the  years  of  credited  service  for  X 
taken  into  account  in  determining  benefits 
under  the  plan.  Participant  A  retires  at  A's 
social  security  retirement  age.  Under  the 
plan's  benefit  formula,  A  is  entitled  to  receive 
a  normal  retirement  benefit  of  $  8,600  ($12,800 
(80%  of  $16,000)  minus  $4,200  ( %  of  1%  x  40 
years  x  $14,000)).  The  plan  benefit  formula 
provides  an  offset  that  exceeds  the  maximum 
offset  allowance  because  the  offset  exceeds 
the  maximum  cumulative  offset  allowance  of 
26.25%  of  A's  final  average  compensation  (up 
to  covered  compensation). 

Example  (3).  (a)  Employer  Y  maintains  a 
noncontributory  defined  beneflt  plan.  Under 
the  benefit  formula  contained  in  the  plan,  for 
each  year  of  credited  service  for  Y,  the  plan 
provides  a  normal  retirement  beneRt  of  1%  of 
the  participant's  average  annual 
compensation  reduced  by  %  of  1%  of  the 
participant's  fmal  average  compensation  (up 
to  covered  compensation).  The  plan  provides 
that  not  more  than  35  years  of  credited 
service  for  Y  may  be  taken  into  account  in 
determining  benefits  under  the  plan. 

(b)  Assume  that,  as  of  a  plan  year. 
Participant  A  has  average  annual 
compensation  of  $80,000  and  final  average 
compensation  (up  to  covered  compensation) 
of  $40,000.  Under  the  plan  benefit  fonnula,  A 
would  be  entitled  to  receive  for  the  plan  year 
an  annual  normal  retirement  benefit  of  $500 
($800  x  $80,000  X  1%)— $300  (y4  of  1%  x 
$40,000)).  With  respect  to  A  as  of  the  plan 
year,  the  plan  benefit  formula  provides  an 
offset  that  exceeds  the  maximum  offset 
allowance  even  though  the  offset  under  the 
plan  (as  applied  to  A  as  of  the  plan  year)  (i) 
does  not  exceed  %  of  1%  of  A's  final  average 
compensation  (up  to  covered  compensation) 
for  any  year  of  credited  service  for  Y  and  (ii) 
would  not  exceed  %  of  1%  of  A's  final 
average  compensation  (up  to  covered 
compensation)  x  A's  total  years  of  credited 
service  for  Y.  The  plan  benefit  formula 
provides  an  offset  that  exceeds  the  maximum 
offset  allowance  because  the  offset  to  A's 
benefit  under  the  plan  ($.300)  exceeds  50%  of 
the  benefit  ($400)  A  would  have  been  entitled 
to  receive  under  the  plan  for  the  plan  year 
with  respect  to  A's  average  annual 
compensation  not  in  excess  of  A's  final 
average  compensation  (up  to  covered 
compensation)  ($40,000)  if  no  offset  had  been 
applied. 

(c)  Assume  that,  as  of  a  plan  year, 
participant  B  (who  has  20  years  of  credited 
service  for  Y)  has  average  annual 
compensation  of  $40,000  and  final  average 
compensation  (up  to  covered  compensation) 
of  $26,000.  Under  the  plan  benefit  formula,  B 
would  be  entitled  to  receive  as  of  the  plan 
year  an  annual  normal  retirement  benefit  of 
$4,100  ($8,000  ($40,000  x  20  years  x  1%)— 
$3,900  (V4  of  1%  X  20  years  x  $26,000)).  With 
respect  to  B  as  of  the  plan  year,  the  plan 
benefit  formula  provides  an  offset  that 
exceeds  the  maximum  offset  allowance  even 
though  the  offset  under  the  plan  (as  appHed 
to  B  as  of  the  plan  year):  (i)  does  not  exceed 
^4  of  1%  of  B's  final  average  compensation 
(up  to  covered  compensation)  for  any  year  of 


credited  service  for  Y  and  (ii)  does  not 
exceed  %  of  1%  of  B's  final  average 
compensation  (up  to  covered  compensation) 
X  B's  total  years  of  credited  service  for  Y.  The 
plan  benefit  formula  exceeds  the  maximum 
offset  allowance  because  the  offset  to  B's 
benefit  under  the  plan  ($3,900)  exceeds  50%  of 
the  benefit  B  would  have  been  entitled  to 
receive  under  the  plan  (($5,200)  (1%  x  20 
years  x  $26,000)  with  respect  to  B's  average 
annual  compensation  not  in  excess  of  B's 
final  average  compensation  (up  to  covered 
compensation)  if  no  offset  had  been  applied. 

Example  (4).  (a)  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan.  Under 
the  plan  benefit  formula,  a  participant  who 
attains  normal  retirment  age  with  at  least  IS 
years  of  credited  service  for  Z  is  entitled  to 
receive  a  normal  retirement  benefit  equal  to 
50%  of  the  participant's  average  annual 
compensation,  reduced  by  the  product  of  % 
of  1%  X  the  participant's  final  average 
compensation  (up  to  covered  compensation) 
times  the  participant's  years  of  credited 
service  (not  exceeding  35)  for  Z.  The  plan 
provides  that,  as  of  any  plan  year,  the  offset 
will  not  exceed  50%  of  the  benefit  to  which  a 
participant  would  be  entitled  if  no  offset 
were  applied.  The  plan  uses  the  fractional 
rule  for  purposes  of  determining  a 
participant's  accrued  benefit. 

(b)  Assume  participant  A  retires  at  A's 
normal  retirement  age  with  20  years  of 
credited  service  for  Z.  At  retirement,  A  has 
average  annual  compensation  of  $24,000  and 
final  average  compensation  (up  to  covered 
compensation)  of  $20,000.  Under  the  plan 
benefit  formula,  A  is  entitled  to  receive  a 
normal  retirement  benefit  $9,000  ($12,000  (50% 
X  $24,000)  minus  $3,000  (^4  of  1%  X  20  years 
X  $20,000)). 

(c)  Assume  participant  B  separates  from 
the  service  of  Z  at  age  40  with  15  years  of 
credited  service  for  Z.  At  the  time  B 
separates  from  the  service  of  Z.  assume  that 
B  has  average  annual  compensation  of 
$18,000  and  final  average  compensation  (up 
to  covered  compensation)  of  $16,000.  Under 
the  plan's  benefit  formula,  B  is  entitled  to 
receive  a  deferred  benefit,  commencing  at 
age  65,  equal  to  $1,575  ($3,375  (15/40  x  50% 
X  $18,000)  minus  $1,800  (%  of  1%  X  15  years 
X  $16,000)). 

(d)  The  plan  benefit  formula  provides  an 
offset  that  exceeds  the  maximum  offset 
allowance  even  though  the  offset  under  the 
plan  (i)  does  not  exceed  V*  of  1%  X  the 
participant's  final  average  compensation  (up 
to  covered  compensation)  for  any  year  of 
credited  service  for  Z  and  (ii)  does  not 
exceed  %  of  1%  of  the  participant's  final 
average  compensation  (up  to  covered 
compensation)  X  the  participant's  total  years 
of  credited  service  for  Z.  The  plan  benefit 
formula  provides  an  offset  that  exceeds  the 
maximum  offset  allowance  because  the  offset 
to  B's  benefit  under  the  plan  ($1,800)  exceeds 
50%  of  the  benefit  B  would  have  been  entitled 
to  receive  under  the  plan  ($3,000  (15/40  X 
50%  X  $16,000)  with  respect  to  B's  average 
annual  compensation  not  in  excess  of  B's 
final  average  compensation  (up  to  covered 
compensation]  if  no  offset  had  been  applied. 

Example  (5).  Assume  the  same  facts  as  in 
Example  (4),  except  that  the  plan  provides 
that,  for  a  plan  year,  the  offset  will  not 


exceed  50%  of  the  benefit  the  participant 
would  have  accrued  under  the  plan  for  the 
plan  year  with  respect  to  the  participant's 
average  annual  compensation  not  in  excess 
of  the  participant's  final  average 
compensation  (up  to  covered  compensation). 
Accordingly,  the  plan  benefit  fonnula 
provides  that  the  offset  to  a  participant's 
benefit  for  a  plan  year  is  the  lesser  of  (i)  %  of 
1%  of  the  participant's  final  average  annual 
compensation  (up  to  covered  compensation), 
or  (ii)  V4  of  the  benefit  the  participant  would 
have  accrued  under  the  plan  with  respect  to 
the  participant's  average  annual 
compensation  not  in  excess  of  the 
participant's  final  average  compensation  (up 
to  covered  compensation)  if  the  offset  had 
not  been  applied.  Thus,  for  the  plan  year,  the 
offset  to  B's  benefit  is  determined  under  the 
plan  as  the  lesser  of  (i)  11.25%  (%  of  1%  X  15 
years]  of  B's  final  average  compensation  (up 
to  covered  compensation)  or  (ii)  9.375%  (Vi  of 
'y4o  X  50%)  of  B's  average  annual 
compensation  not  in  excess  of  B's  final 
average  compensation  (up  to  covered 
compensation).  The  plan  benefit  formula 
provides  an  offset  that  satisfies  the  maximum 
offset  allowance. 

Example  (6).  Assume  that  the  contribution 
and  benefit  bases  (taxable  wage  bases)  under 
section  230  of  the  Social  Security  Act  for  the 
following  calendar  years  are  as  follows: 
1990— $50,000,  1991— $54,000,  1992— $58,000. 

Assume  also  that  participant  A's  final 
average  compensation  is  to  be  determined  as 
of  the  close  of  the  1992  calendar  year  and 
that,  accordingly,  A's  final  average 
compensation  is  determined  for  the  3 
consecutive  calendar  year  period  1990-1992. 
Assume  further  that  A's  compensation  from 
employer  X  for  the  3  consecutive  year  period 
1990-1992  is  as  follows:  1990— $47,000, 1991— 
$.'59,000,  1992— S«5,0(X). 

For  purposes  of  determining  the  maximum 
offset  that  may  be  used  in  a  defined  benefit 
offset  plan  maintained  by  X  to  limit  A's 
accrued  benefit  or  normal  retirement  benefit 
under  the  plan.  A's  final  average 
compensation  for  the  3  consecutive  calendar 
year  period  ending  with  the  1992  plan  year  is 
$53,000  ($47,000  +  $54,000  +  $58,000  divided 
by  3).  This  is  because  compensation  in  a  plan 
year  in  excess  of  the  taxable  wage  base  in 
effect  at  the  beginning  of  the  plan  year  may 
not  be  taken  into  account  in  determining  a 
participant's  final  average  compensation  for 
purposes  of  computing  the  offset  that  may  be 
applied  to  limit  the  participant's  accrued 
benefit  or  normal  retirement  benefit  under 
the  plan.  If  the  plan  determines  the  offset 
applied  to  limit  A's  accrued  benefit  or  normal 
retirement  benefit  by  reference  to  final 
average  compensation  in  excess  of  $53,000, 
the  the  plan  fails  to  satisfy  the  requirements 
of  paragraph  (c)(4)  of  this  section. 

(d)  Reduction  in  the  %  of  1  percent 
factor  if  integration  level  exceeds 
covered  compensation — (1)  Excess 
plans.  If  a  defined  benefit  excess  plan 
provides  that  the  integration  level 
applicable  to  each  participant  for  a  plan 
year  is  the  participant's  covered 
compensation  as  of  such  plan  year,  no 
reduction  in  the  %  of  1  percent  factor  in 


the  maximum  excess  allowance  is 
required  for  such  plan  year  under  this 
paragraph  {d)(l).  However,  with  respect 
to  a  defined  benefit  excess  plan  not 
described  in  the  preceding  sentence,  if 
the  integration  level  applicable  to  any 
participant  for  a  plan  year  exceeds  the 
covered  compensation  (as  of  the  plan 
year)  of  an  individual  attaining  social 
security  retirement  age  in  the  plan  year, 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  shall  be 
reduced  in  accordance  with  the  table  set 
forth  below.  If  a  plan  specifies  an 
integration  level  that  is  a  uniform 
percentage  (in  excess  of  100  percent)  of 
each  participant's  covered 
compensation,  %  of  1  percent  factor  in 
the  maximum  excess  allowance  shall  be 
reduced  in  accordance  with  th^  table  set 
forth  below.  Thus,  for  example,  if  a  plan 
specifies  an  integration  level  of  120%  of 
each  pariticipanfs  covered 
compensation,  the  %  of  1  percent  factor 
in  the  maximum  excess  allowance  must 
be  reduced  to  .69%  in  accordance  with 
the  table  set  forth  below  because  the 
specified  integration  level  is  more  than 
covered  compensation  but  not  more 
than  125%  of  covered  compensation.  If  a 
plan  specifies  a  single  dollar  amount 
integration  level  that  applies  uniformly 
to  all  participants  for  a  plan  year  (i.e.. 
$30,000),  the  applicable  reduction  for  the 
plan  year  shall  be  determined  by 
comparing  the  integration  level  to  the 
covered  compensation  of  an  individual 
attaining  social  security  retirement  age 
in  the  plan  year.  Thus,  for  example,  if  a 
plan  specifies  a  single  integration  level 
of  $30,000  that  is  uniformly  applicable  to 
all  participants  for  a  plan  year  and  the 
covered  compensation  of  an  individual 
attaining  social  security  retirement  age 
in  the  plan  year  is  $20,000.  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  must  be  reduced  to  .60%  for 
all  participants  in  accordance  with  the 
table  set  forth  below  because  the 
specified  integration  level  is  more  than 
125%  of  such  covered  compensation  but 
not  more  than  150%  of  such  covered 
compensation. 
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(2)  Offset  plans.  If  a  defined  benefit 
offset  plan  provides  that  the  offset 
applied  to  limit  each  participant's 
accrued  benefit  under  the  plan  for  a  plan 
year  is  the  participant's  final  average 
compensation  up  to  the  participant's 
covered  compensation  as  of  the  plan 
year,  no  reduction  in  the  %  of  1  percent 
factor  in  the  maximum  excess  allowance 
shall  be  required  for  the  plan  year  under 
this  paragraph  (d)(2).  However,  if  a  plan 
provides  that  the  offset  applied  to  limit 
any  participant's  accrued  benefit  under 
the  plan  for  a  plan  year  is  based  on 
compensation  that  exceeds  the  covered 
compensation  (as  of  the  plan  year)  of  an 
individual  attaining  social  security 
retirement  age  in  the  plan  year.  %  of  1 
percent  factor  in  the  maximum  offset 
allowance  shall  be  reduced  in 
accordance  with  the  table  set  forth 
below.  If  a  plan  determines  the  offset  as 
a  percentage  of  final  average 
compensation  subject  to  a  limitation 
uniformly  applicable  to  all  participants 
(e.g..  100%  of  final  average 
compensation]  the  applicable  reduction 
for  a  plan  year  shall  be  determined  by 
comparing  the  limitation  amount  to  the 
covered  compensation  of  an  individual 
attaining  social  security  retirement  age 
in  the  plan  year.  If  a  plan  determines  the 
offset  as  a  participant's  final  average 
compensation  subject  to  a  single  dollar 
limitation  amount  that  uniformly  applies 
to  all  participants  for  the  plan  year  (i.e.. 
$30,000).  the  applicable  reduction  for  the 
plan  year  shall  be  determined  by 
comparing  the  single  dollar  limitation 
amount  to  the  covered  compensation  of 
an  individual  attaining  social  security 
retirement  age  in  the  plan  year.  Thus,  for 
example,  if  a  plan  determines  the  offset 
based  on  a  participant's  final  average 
compensation  not  in  excess  of  $30,000 
and  the  covered  compensation  of  an 
individual  attaining  social  security 
retirement  age  in  the  plan  year  is 
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$20,000,  the  %  of  1  percent  factor  in  the 
maximum  offset  allowance  must  be 
reduced  to  .60%  for  all  pafticipants  in 
accordance  with  the  table  set  forth 
below  because  the  specified  dollar 
amount  is  more  than  125%  of  such 
covered  compensation  but  not  more 
than  150%  of  such  covered 
compensation. 


Table 
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compensation. 

42 
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compensation. 

(e)  Reduction  in  the  %  of  1  percent 
factor  for  certain  benefits  commencing 
before  social  security  retirement  age — 
(1)  In  general.  Except  as  provided  in 
paragraph  {e)(3)  of  this  section,  with 
respect  to  a  benefit  payable  to  a 
participant  under  a  defined  benefit 
excess  plan  or  a  defined  benefit  offset 
plan  commencing  at  an  age  before  the 
participant's  social  security  retirement 
age  (including  a  benefit  payable  at  the 
normal  retirement  age  imder  the  plan), 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  or  in  the 
maximum  offset  allowance, 
respectively,  is  reduced  in  accordance 
with  paragraph  (e)(2)  of  this  section. 
However,  with  respect  to  a  benefit 
commencing  before  normal  retirement 
age.  a  defined  benefit  excess  plan  or 
offset  plan  will  not  fail  to  satisfy  the 
requirements  of  this  paragraph  (e) 
merely  because  a  benefit  that  is  subject 
to  the  interest  rate  restrictions  of  section 
401(a)(ll)  or  section  417(e)  exceeds  the 
benefit  that  would  otherwise  be  allowed 
under  this  paragraph  (e)  to  the  extent 
required  to  satisfy  §  1.417(e)-l(d). 

(2)  Required  reductions — (i)  Benefits 
commencing  on  or  after  age  55.  The  % 
of  1  percent  factor  in  the  maximum 
excess  allowance  and  in  the  maximum 
offset  allowance  applies  with  respect  to 
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a  benefit  commencing  at  a  participant's 
social  security  retirement  age  and,  with 
respect  to  benefits  commencing  before  a 
participant's  social  security  retirment 
Hge,  is  reduced  for  such  early 
commencement  of  benefits  in 
accordance  with  the  tables  set  forth  in 
paragraph  (ej(3)  of  this  section. 
Similarly,  with  re.spect  to  a  defined 
benefit  excess  plan,  the  required 
reduction  under  this  paragraph  (e)(2)  is 
satisfied  if  the  excess  benefit  percentage 
ijnder  the  plan  with  respect  to  benefits 
payable  commencing  at  an  age  before 
social  security  retirement  age  does  not 
e.xceed  the  base  benefit  percentage 
under  the  plan  at  such  age  by  more  than 
the  applicable  factor  for  such  age 
provided  in  the  tables  set  forth  in 
paragraph  (e)(3)  of  this  section.  Finally, 
with  respect  to  a  defined  benefit  offset 
plan,  the  required  reduction  under  this 
paiagrpah  (e)(2)  is  satisfied  if  the  offset 
(expressed  as  a  percentage  of  final 
average  compensation)  applicable  to 


benefits  commencing  before  social 
security  retirement  age  does  not  exceed 
the  applicable  factor  for  such  age 
provided  in  the  tables  set  forth  in 
paragraph  (e)(3)  of  this  section. 

(ii)  Benefits  commencing  before  age 
35.  With  respect  to  benefits  comm  =!ncing 
before  the  participant  attains  age  55,  the 
%  of  1  percent  factor  in  the  maximum 
excess  allowance  and  in  the  maximum 
offset  allowance  is  further  reduced  (on  a 
monthly  basis  to  reflect  the  month  in 
which  benefits  commence)  to  a  factor 
that  is  the  actuarial  equivalent  of  the  % 
of  1  percent  factor  (as  reduced  in 
accordance  with  this  paragraph  (e)) 
applicable  to  a  benefit  commencing  in 
the  month  in  which  the  participant 
attains  age  55.  In  determining  actuarial 
equivalence  for  this  purpose,  a 
reasonable  mortality  table  must  be  used 
except  to  the  extent  that  the 
participant's  benefit  is  not  forfeited  at 
death  before  the  participant's 
attainment  of  social  security  retirement 


age  and  a  reasonable  interest  rate  must 
be  used. 

(3)  Tables.  The  following  tables  set 
forth  the  reductions  in  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  and  in  the  maximum  offset 
allowance  applicable  to  benefits 
commencing  on  or  after  age  55  to  a 
participant  who  has  a  social  security 
retirement  age  of  65.  66  or  67.  The 
reduced  factors  set  forth  in  the  following 
tables  are  applicable  to  benefits  that 
commence  in  the  month  the  participant 
attains  the  specified  age.  Accordingly,  if 
benefits  commence  in  a  month  other 
than  the  month  in  which  the  participant 
attains  the  specified  age.  appropriate 
adjust.Tients  (in  accordance  with  the 
method  of  reduction  specified  in 
paragraph  (e)(2)  of  this  section  )  in  the 
%  of  1  percent  factor  in  the  maximum 
excess  allowance  and  the  maximum 
offset  allowance  must  be  made. 
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(4)  Exception  for  certain  disability 
benefits.  The  maximum  excess 
allowance  and  the  maximum  offset 
allowance  shall  not  be  subject  to  the 
reductions  set  forth  in  paragraphs  (e)  [\] 
and  (2)  of  this  section  solely  because  the 
plan  provides  a  qualified  disability 
benefit  commencing  before  a 
participant's  social  security  retirement 
age.  However,  if  a  disability  benefit 
commencing  before  a  participant's 
social  security  retirement  age  is  payable 
under  the  plan  and  the  disability  benefit 
is  not  a  qualified  disability  benefit,  the 
disability  benefit  will  be  treated  as  a 
benefit  described  in  paragraphs  (e)  (1) 
and  (2)  of  this  section  and  the  %  of  1 
percent  factor  in  the  maximum  excess 
allowance  or  in  the  maximum  offset 


allowance  applicable  to  the  benefit  must 
be  reduced  in  accordance  with 
paragraphs  (e)  (1)  and  (2)  of  this  section. 
For  purposes  of  this  paragraph  (e)(4),  a 
disability  benefit  is  a  qualified  disability 
benefit  only  if  the  benefit — 

(i)  Is  payable  under  the  plan  solely  on 
account  of  a  participant's  disability,  as 
determined  by  the  Social  Security 
Administration. 

(ii)  Terminates  no  later  than  at  the 
participant's  normal  retirement  age. 

(iii)  Is  not  in  excess  of  the  amount  of 
the  benefit  that  would  be  payable  to  the 
participant  under  the  plan  if  the 
participant  had  separated  from  service 
at  the  participant's  normal  retirement 
age.  and 


(iv)  Only  if  upon  attainment  of  early 
or  normal  retirement  age.  a  participant 
receives  a  benefit  that  satisfies  the 
accrual  and  vesting  rules  of  section  411 
(and  the  regulations  thereunder)  without 
taking  into  account  the  disability  benefit 
payments  made  up  to  that  age. 

(5)  Benefit  commencement  date.  For 
purposes  of  paragraph  (e)(1)  of  this 
section,  a  benefit  commences  on  the  first 
day  of  the  period  for  which  the  benefit  is 
paid  under  the  plan. 

(6)  Examples.  The  provisions  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples.  Except  as  otherwise 
set  forth  in  the  facts  of  each  example, 
assume  that  the  plan  contains  no 
provision  that  would  result  in  a 
reduction  in  the  %  of  1  percent  factor  in 


the  maximum  excess  allowance  or  in  the 
maximum  offset  allowance.  Assume 
also  that  the  benefits  commencing 
before  social  security  retirement  age  are 
not  subject  to  the  interest  rate 
restrictions  of  section  401(a)(ll)  or 
section  417(e). 

Example  (1).  Employer  X  maintains  a 
noncontributory  defined  benefit  excess  plan 
with  a  normal  retirement  age  of  65.  The 
formula  for  determining  benefits  under  the 
plan  for  participants  with  a  social  security 
retirement  age  of  65  provides  a  normal 
retirement  benefit  of  1.25%  of  the 
participant's  average  annual  compensation 
up  to  the  participant's  covered  compensation 
plus  2.0  percent  of  the  participant's  average 
annual  compensation  in  excess  of  the 
participant's  covered  compensation.  The  plan 
provides  a  benefit  commencing  at  age  55  with 
respect  to  such  a  participant  with  at  least  20 
years  of  credited  service  for  X  and  the 
amount  of  the  early  retirement  benefit  is 
equal  to  the  benefit  payable  at  age  65.  Under 
the  plan,  the  disparity  between  the  excess 
benefit  percentage  and  the  base  benefit 
percentage  for  the  benefit  payable  at  age  55 
is  .75%.  Because  this  disparity  exceeds  the 
.32%  factor  provided  in  the  table  for  a  benefit 
payable  at  age  55  to  a  participant  with  a 
social  security  retirement  age  of  65,  the  plan 
fails  to  satisfy  the  requirements  of 
paragraphs  (b)  and  (e)  of  this  section  with 
respect  to  the  early  retirement  benefit. 

Exampfe  (2).  Assume  the  same  facts  as  in 
Example  (1).  except  that  the  base  benefit 
percentage  under  the  plan  is  1.75%.  Thus,  the 
disparity  between  the  excess  benefit 
percentage  and  the  base  benefit  percentage 
under  the  plan  for  the  unreduced  benefit 
payable  at  age  55  is  .25%.  Because  the 
disparity  does  not  exceed  the  .32%  factor 
provided  in  the  table  for  a  benefit  payable  at 
age  55  to  a  participant  with  a  social  security 
retirement  age  of  65,  the  plan  does  not  fail  to 
satisfy  paragraphs  (b)  and  (e)  of  this  section 
with  respect  to  the  early  retirement  benefit. 

Example  (3).  Employer  Y  maintains  a 
noncontributory  defined  benefit  offset  plan 
with  a  normal  retirement  age  of  65.  The 
benefit  formula  under  the  plan  provides  an 
offset  with  respect  to  participants  with  a 
social  security  retirement  age  of  65  equal  to 
."S^  of  the  participant's  final  average 
compensation  up  to  covered  compensation, 
multiplied  by  the  participant's  years  of 
credited  service  for  Y.  The  plan  provides  a 
benefit  commencing  at  age  55  to  a  participant 
with  at  least  20  years  of  credited  service  for 
Y  and  the  early  retirement  benefit  is  equal  to 
the  benefit  payable  at  age  65.  Under  the  plan, 
the  offset  percentage  for  such  a  benefit 
payable  at  age  55  is  .75%.  Because  this  factor 
exceeds  the  .32%  factor  provided  in  the  table 
for  an  offset  applied  to  a  benefit  payable  at 
age  55  to  a  participant  with  a  social  security 
retirement  age  of  65,  the  plan  fails  to  satisfy 
the  requirements  of  paragraphs  (c)  and  (e)  of 
this  section  with  respect  to  the  early 
retirement  benefit.  The  plan  would  not  fail  to 
satisfy  paragraphs  (c)  and  (e)  of  this  section 
with  respect  to  the  early  retirement  benefit  if 
the  applicable  factor  for  determining  the 
offset  applied  to  such  benefit  were  reduced  to 
.32%. 


Example  (4).  Employer  Z  maintains  a 
noncontributory  defined  benefit  excess  plan 
with  a  normal  retirement  age  of  65.  The 
formula  for  determining  benefits  under  the 
plan  for  participants  with  a  social  security 
retirement  age  of  65  provides  a  normal 
retirement  benefit  of  1.25%  of  the 
participant's  average  annual  compensation 
up  to  covered  compensation  plus  2.0%  of  the 
participant's  average  annual  compensation  in 
excess  of  the  participant's  covered 
compensation.  The  plan  provides  for  benefits 
commencing  before  normal  retirement  age 
with  the  following  reductions: 


Age 

Percentage 

of  normal 

retirement 

benefit 

64 „ 

63 

62 

90 
85 
80 

Under  the  plan,  a  benefit  payable  at  age  64 
is  equal  to  90%  of  the  normal  retirement 
benefit  payable  at  age  65.  Thus,  the  excess 
beneni  percentage  under  the  plan  is  1.8%  and 
the  base  benefit  percentage  under  the  plan  is 
1  125%  for  such  a  benefit  and  the  disparity 
between  the  excess  benefit  percentage  and 
the  base  benefit  percentage  is  .675%. 
Similarly,  under  the  plan,  a  benefit  payable  at 
age  63  is  equal  to  83%  of  the  normal 
retirement  payable  at  age  65.  Thus,  the 
excess  benefit  percentage  under  the  plan  is 
1.7%  and  the  base  benefit  pcrr.entage  under 
the  plan  is  1  0625%  for  such  a  benefit  and  the 
disparity  between  the  excess  benefit 
percentage  and  the  base  benefit  percentage  is 
.6375%.  Finally,  under  the  plan,  a  benefit 
payable  at  age  63  is  equal  to  80%  of  the 
normal  retirement  benefit  payable  at  age  65. 
Thus,  the  excess  benefit  percentage  under  the 
plan  is  1.6%  and  the  base  benefit  percentage 
under  the  plan  is  1.0%  for  such  a  benefit  and 
the  disparity  between  te  excess  benefit 
percentage  and  the  base  benefit  percentage  is 
.6%.  Because  the  disparities  between  the 
excess  benefit  percei^tage  and  the  base 
benefit  percentage  at  each  early 
commencement  age  do  not  exceed  the  factors 
provided  in  the  table,  the  plan  does  not  fail  to 
satisfy  the  requirements  of  paragraphs  (b) 
and  (e)  of  this  section  with  respect  to  the 
early  retirement  benefits. 

Example  (5).  Employer  X  maintains  a 
noncontributory  defined  benefit  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  normal  retirement  oenefit, 
commencing  at  nonnui  retirement  age  65,  of 
,75%  of  the  participant  s  aveiagc  annual 
compensation  up  to  the  participant's  covered 
compensation,  multiplied  by  the  participant's 
years  of  credited  service  for  X,  plus  1.5%  of 
the  participant's  average  annual 
compensation  in  excess  of  the  particpant's 
covered  compensation,  multiplied  by  the 
participant's  years  of  credited  service  for  X. 
The  plan  provides  that  nof  more  than  35 
years  of  credited  service  for  X  may  be  taken 
into  acount  in  determining  benefits  under  the 
plan.  The  plan  does  not  provide  any  benefits, 
other  than  normal  retirement  benefits, 
commencing  before  a  participant's  social 
security  retirement  age.  Participant  A,  bom  in 


1947,  has  a  social  security  retirement  age  of 
66.  Because  the  plan  provides  for  the 
distribution  of  normal  retirement  benefits  to 
A  before  A's  social  security  retirement  age, 
the  '/4  of  1%  factor  in  the  maximum  excess 
allowance  applicable  to  A's  normal 
retirement  benefit  must  be  reduced  to  .70%  in 
accordance  with  this  paragraph  (e). 
Accordingly,  the  normal  retirement  benefit 
provided  to  A  under  the  plan  exceeds  the 
maximum  excess  allowance  applicable  to  the 
benefit  because  the  excess  benefit  percentage 
(1.5%)  under  the  plan  exceeds  the  base 
benefit  percentage  (.75'^)  under  the  plan  by 
more  that  the  m.^ximum  excess  allowance  of 
.70%.  as  redaced  in  accordance  with  this 
paragraph  (e). 

Example  (6).  Assume  the  same  facts  as  in 
Example  (5).  except  that  the  plan  al«o 
provides  an  early  retirement  benefit 
commencing  at  early  retirement  age  62,  to  a 
participant  who  satisfies  conditions  for  early 
retiremen'  5pecified  in  the  plan.  The  early 
retirement  benefit  is  based  upon  the 
participant's  accrutd  benefit  at  early 
retirement  age  and  equals  the  amount  that 
would  have  been  paid  commencing  at  the 
participant's  normal  retirement  age  based 
upon  the  participant's  average  annual 
compensation,  covered  compensation  and 
credited  service  at  the  date  of  the 
participant's  early  retirement.  Participant  B. 
who  has  a  social  security  retirement  age  of 
65,  meets  the  conditions  for  early  retirement 
under  the  plan  and  retires  at  age  62  with  30 
years  of  credtied  service  fur  X.  At  the  time  of 
B's  early  retirement.  B's  average  annual 
compensation  is  $20,000  and  Bs  covered 
compensation  is  $16,000.  Under  the  plan's 
benefit  formula,  B  would  be  entitled  to 
receive  an  annual  normal  retirement  benefit, 
commencing  at  A's  normal  retirement  age.  of 
$5,400  (22.5%  X  $16,000  +  45%  X  $4,000) 
based  upon  B's  compensation,  covered 
compensation  and  credited  service  for  X  as  of 
B's  early  retirement  age  62.  Accordingly, 
under  the  plan's  early  retirement  provisions. 
B  is  entitled  to  receive,  commencing  at  B's 
early  retirement  age  62,  an  annual  early 
retirement  benefit  of  $5,400.  Because  the  early 
retirement  benefit  is  a  benefit  (other  than  a 
qualified  disability  benefit)  commencing 
before  B's  social  security  retirement  age.  the 
^4  of  1%  factor  in  the  maximum  excess 
allowance  must  be  reduced  to  .60%  in 
accordance  with  this  paragraph  (e). 
Accordingly,  the  benefit  provided  to  B  under 
the  plan's  benefit  formula  exceeds  the 
maximum  excess  allowance  applicable  to  the 
benefit. 

(f)  No  additional  reductions  in  %  of  1 
percent  factor.  For  purposes  of  applying 
the  maximum  excess  allowance 
described  in  paragraph  (b)(8)  of  this 
section  and  the  maximum  offset 
allowance  described  in  paragraph  (c)(5) 
of  this  section,  no  reduction  is  made  to 
the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  or  in  the 
maximum  offset  allowance  solely 
because  the  plan  provides  integrated 
death  benefits  payable  before  a 
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paiticipant's  social  security  retirement 
age. 

(g)  Benefits  attributable  to  employee 
contributions  not  taken  into  account — 
(1)  In  general.  Benefits  attributable  to 
employee  contributions  to  a  defined 
benefit  excess  plan  or  to  a  defined 
benefit  offset  plan  are  not  taken  info 
account  in  determining  whether  the 
excess  benefit  percentage  exceeds  the 
base  benefit  percentage  under  a  defined 
benefit  excess  plan  by  more  than  the 
maximum  excess  allowance  described 
in  paragraph  (b)(6)  of  this  section  or 
whether  en  of.''set  applied  to  a 
participant's  benefit  under  a  defined 
benefit  ofisPt  plan  exceeds  the 
maximum  offset  allowance  described  in 
paragraph  (cl'S)  of  this  section. 
Accordingly  the  base  benefit 
percentage  a.nd  the  excess  benefit 
per'-entape  of  a  defined  benefit  excess 
plan  for  a  plan  year  are  reduced  to  the 
extent  that  benefits  are  attributable  to 
employee  contributions.  Similarly,  the 
benefit  provided  under  a  defined  benefit 
offset  plan  for  a  plan  year  (before 
application  of  the  offset)  is  reduced  to 
the  extent  such  benefit  is  attributable  to 
employee  contributions.  Except  as 
provided  in  paragraph  (g)(2)  of  this 
section,  the  determination  of  the  portion 
of  A  participant's  benefit  for  a  plan  year 
that  is  attributable  to  employee 
contributions  for  the  plan  year  shall  be 
made  in  accordance  with  the  rules  in 
section  411(t)  and  the  regulations 
lh«!reunder.  with  such  adjustments  as 
the  Commissioner  may  prescribe. 

(2)  Uniform  factor — (i)  In  general,  if  at 
least  one  of  the  tests  set  forth  in 
paragraph  (g)(2)  (ii)  or  (iii)  of  this  section 
is  satisfied,  then  for  purposes  of 
applying  paragraph  (g)(1)  of  this  se'^iion. 
iliij  portion  of  each  participant's  benefit 
that  is  attributable  to  employee 
contributions  may  be  determined  by 
multiplying  the  rate  of  employee 
contributions  (determined  as  a 
percentage  of  compensation)  by  a 
uniform  factor  determined  under  the 
table  set  forth  in  this  paragraph  (g)(2)(vi) 
and  applied  with  respect  to  all 
participants  under  the  plan.  The  uniform 
factor  for  a  plan  is  the  factor  determined 
for  an  age  equal  to  the  average  attained 
age  for  all  participants  under  the  plan 
minus  the  average  years  of  participation 
under  the  contributory  plan  for  all 
participants.  In  applying  the 
requirements  of  this  paragraph  (g)(2). 
participants  who  would  be  excludable 
employees  but  for  the  fact  that  such 
participants  (and  similarly  situated 
employees)  benefit  under  the  plan  (or 
another  plan  of  the  employer)  may  be 
disregarded  if  the  plan  would  satisfy 


section  410(b)  without  regard  to  such 
participants. 

(ii)  Minimum  percentage  test.  This 
test  is  satisfied  only  if — 

(A)  More  than  40  percent  of  the 
participants  who  are  not  highly 
compensated  employees  have  attained 
ages  at  least  equal  to  the  plan's  target 
age,  and 

(B)  More  than  20  percent  (rounded  up 
to  the  next  whole  number)  of  the 
participants  who  are  not  highly 
compensated  employees  have  attained 
ages  at  least  equal  to  the  average 
attained  age  of  the  participants  who  are 
highly  compensated  employees. 

(iii)  Ratio  test.  This  test  is  sati-jfied 
only  if  the  number  of  participants  who 
are  not  highly  compensated  employees 
and  have  attained  ages  at  least  equal  to 
the  average  attained  age  of  the 
participants  who  are  highly 
compensated  employees,  staled  as  a 
percentage  of  all  nonhighly 
compensated  employees  of  the 
employer,  is  at  least  70  percent  of  the 
number  of  participants  who  are  highly 
compensated  employees  and  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  participants 
who  are  highly  compensated  employees, 
stated  as  a  percentage  of  all  highly 
compensated  employees  of  the 
employer.  For  purposes  of  this  test,  an 
employer  may  assume  that  50  percent  of 
its  participants  who  are  highly 
compensated  employees  have  aliained 
ages  at  least  equal  to  the  average 
attained  age  of  the  participants  who  are 
highly  compensated  employees.  Except 
as  provided  in  paragraph  (e)(2){i)  of  this 
section,  this  test  must  be  applied  on  a 
basis  consistent  with  the  rules 
applicable  under  section  410(b)  and  the 
regulations  thereunder. 

(iv)  Target  age  of  plan.  For  purposes 
of  the  minimum  percentage  test  of 
paragraph  (gl(2)lii)  of  this  section,  a 
plan's  target  age  is  the  lesser  of — 

(A)  Age  50,  or 

(3)  The  average  attained  age  of  the 
participants  who  are  highly 
compensated  employees  minus  x  years, 
where  x  years  is  equal  to  20  minus  a 
number  equal  to  ((5  times  { the  employee 
contribution  rate  under  the  plan, 
determined  as  a  percentage  of 
compensation,  times  100))). 

In  no  case,  however,  shall  x  years  be 
fewer  than  zero  (0)  years.  Thus,  for 
example,  if  the  average  attained  age  of 
the  participants  who  are  highly 
compensated  employees  is  53  and  the 
employee  contribution  rate  is  2  percent 
of  compensation,  the  plan's  target  age  is 
43  years  (i.e.,  53  minus  (20  minus  (5 
times  2))). 


(v)  Attained  age.  For  purposes  of  this 
paragraph  (g)(2),  the  average  attained 
age  of  the  participants  who  are  highly 
compensated  employees  is  the  per 
capita  average  of  the  attained  ages  for 
the  participants  who  are  highly 
compensated  employees.  Also,  the 
attained  ages  of  participants  are  to  be 
determined  as  of  the  beginning  of  the 
plan  year 

(vi)  Table. 


Factor 

Average  age 

Fmal 

average 

compor&a- 

tion  benefti 

formula 

Career 

average 

comperwa- 

Hon  benetrt 

formula 

Less  than  30 

30  to  40 

over  40 

0.5 
0.4 
0.2 

0.75 

06 

0.3 

For  purposes  of  this  paragraph  (g)(2), 
a  plan  that  determines  benefits  based  on 
average  annual  compensation  averaged 
over  a  specified  period  not  exceeding 
five  consecutive  years  (or  a  participant's 
entire  period  of  service  for  the  employer, 
if  shorter  than  such  specified  period) 
shall  be  considered  to  base  benefits  on 
final  average  compensation  and  a  plan 
that  determines  benefits  based  on 
average  annual  compensation  averaged 
over  a  specified  period  exceeding  five 
consecutive  years  (or  a  participant's 
entire  period  of  service  for  the  employer, 
if  shorter  than  such  specified  period) 
shall  be  considered  to  bass  benefits  on 
career  average  compensation. 

(3)  Certain  employee  contributions 
disregarded.  For  purposes  of  paragraphs 
(g)  (1)  and  (2)  of  this  section, 
contributions  made  by  an  employee 
shall  not  be  treated  as  employee 
contributions  to  the  extent  the 
contributions  are  applicable  to  the 
current  cost  of  insurance  or  death 
benefits  in  excess  of  the  reserve  or  the 
cash  value  of  a  life  insurance  contract. 

(4)  Examples.  The  provisions  of  this 
paragraph  (g)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  there  are  no  circumstances 
applicable  to  the  plan  that  would  require 
a  reduction  in  the  %  of  1  percent  factor 
in  the  maxi.mum  excess  allowance. 
Assume  also  that  all  participants  have  a 
social  security  retirement  age  of  65. 

Example  (1).  (a)  Employer  X  maintains  a 
contributory  defined  benefit  excess  plan.  The 
formula  for  determining  benefits  under  the 
plan  provides  that  a  participant  will  receive  a 
benefit  equal  to  1.5%  of  the  participant's 
average  annual  compensation  up  to  the 
participant's  covered  compensation, 
multiplied  by  the  participant's  years  of 
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credited  service  for  X.  plus  2.25%  of  the 
participant's  average  annual  compensation  in 
excess  of  the  participant's  covered 
compensation,  multiplied  by  the  participant's 
years  of  credited  service  for  X.  Accordingly, 
the  base  benefit  percentage  for  the  plan  year 
(with  respect  to  total  benefits  for  the  plan 
year)  is  1.5%  and  the  excess  benefit 
percentage  for  the  plan  year  (with  respect  to 
total  benefits  for  the  plan  year]  is  2.25%. 
Under  the  plan,  average  armual 
compensation  is  defined  as  the  participant's 
average  compensation  over  the  S-consecutive 
year  period  that  will  produce  the  highest 
average.  The  plan  provides  that  a  participant 
must  make  an  employee  contribution  for  the 
plan  year  of  4%  of  the  participant's  average 
annual  compensation  in  order  to  receive  a 
benefit  attributable  to  employer  contributions 
for  the  plan  year.  Assume  that  the  plan 
satisfies  at  least  one  of  the  requirements  of 
paragraph  (g)(2](ii)  or  (iii)  of  this  section  and 
may.  therefore,  determine  the  benefit 
attributable  to  employee  contributions  by  a 
uniform  factor  for  all  participants  determined 
under  the  table  set  forth  in  paragraph 
(g)(2)(vi)  of  this  section.  Assume  also  that  the 
average  attained  age  for  all  participants  is 
age  55  and  the  average  years  of  participation 
in  the  plan  for  all  participants  is  ten  years. 
Accordingly,  the  appropriate  factor  under  the 
table  is  .2.  Thus,  for  the  plan  year  the  benefit 
attributable  to  employee  contributions  is.8% 
(4%  X  .2).  Accordingly,  for  purposes  of 
determining  whether  the  plan  satisfies  the 
maximum  excess  allowance  with  respect  to 
employer-derived  benefits  for  the  plan  year, 
the  base  benefit  percentage  for  the  plan  year 
is  .7%  (1.5%-.8%)  and  the  excess  benefit 
percentage  for  the  plan  year  is  1.45%  {2.25'?a- 
.8%).  The  plan  formula  produces  a  benefit 
that  does  not  satisfy  the  maximum  excess 
allowance  for  the  plan  year  because  the 
excess  benefit  percentage  for  the  plan  year 
Jl.45%)  exceeds  the  base  benefit  percentage 
for  the  plan  year  (.7%)  by  more  than  the 
lesser  of  %  of  1  percent  or  the  base  benefit 
percentage  (.7%)  for  the  plan  year. 

(h)  The  plan  formula  may  still  produce  a 
benefit  that  satisfies  the  maximum  excess 
allowance  for  the  plan  year  if  the  reduced 
excess  benefit  percentage  and  llie  reduced 
base  benefit  percentage  attributable  to 
employer-derived  benefits  (determined  by 
calculating  the  benefit  attributable  to 
employee  contributions  under  section  411(i;) 
and  the  regulations  thereunder)  produces  a 
benefit  that  does  not  exceed  the  maximum 
(!xcess  allowance  for  the  plan  year. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (l).  except  that  the  base  benefit 
percentage  for  the  plan  year  (with  respect  to 
total  benefits  for  the  plan  year)  is  Z.0%  and 
the  excess  benefit  percentage  for  the  plan 
year  (with  resf>ecl  to  total  benefits  for  the 
plan  year)  is  2.75%.  Under  the  table  set  forth 
in  paragraph  (g)(2)(vi)  of  this  section,  the 
benefit  attributable  to  employee 
rontributions  (.8%)  would  reduce  llie  base 
benefit  percentage  for  the  plan  year  to  1.2% 
12  0%-.8%)  and  the  excess  benefit  percentage 
for  the  plan  year  to  1.95%.  (2.75''r-.8X,). 
Accordingly,  the  plan  formula  would  produce 
i.  benefit  that  satisfies  the  maximum  excess 
allowance  for  the  plan  year  because  the 
excess  benefit  percentage  for  the  plan  year 


(1.95%)  does  not  exceed  the  base  benefit 
percentage  for  the  plan  year  (1.2%)  by  more 
than  the  lesser  of  y*  of  1  percent  or  the  base 
benefit  percentage  (1.2%)  for  the  plan  year. 

Example  (3).  (a)  Employer  Y  maintains  a 
contributory  defined  benefit  offset  plan. 
Under  the  benefit  formula  contained  in  the 
plan,  for  each  year  of  credited  service  for  Y,  a 
participant  receives  a  normal  retirement 
benefit  equal  to  1.75%  of  the  participant's 
average  aruiual  compensation,  reduced  by  % 
of  1%  of  the  pariicipant's  final  average 
compensation  (up  to  covered  compensation). 
Under  the  plan,  average  annual 
compensation  is  defined  as  the  participant's 
average  annual  compensation  over  the  5- 
consecutive  year  period  that  will  produce  the 
highest  average.  "The  plan  provides  that  a 
participant  must  make  an  employee 
contribution  for  the  plan  year  of  2%  of  the 
participant's  average  annual  compensation  in 
order  to  receive  a  benefit  attributable  to 
employer  contributions  for  the  plan  year. 
Assume  that  the  plan  satisfies  at  least  one  of 
the  requirements  of  paragraph  (g)(2)  (ii)  or 
(iii)  of  this  section  and  may,  therefore, 
determine  the  benefit  attributable  to 
employee  contributions  by  a  uniform  factor 
for  all  participants  determined  under  the 
table  set  forth  in  paragraph  (g)(2](vi]  of  this 
section.  Assume  also  that  the  average 
attained  age  for  all  participants  is  age  55  and 
the  average  years  of  participation  in  the  plan 
fur  all  participants  is  ten  years.  Accordingly, 
the  appropriate  factor  under  the  table  is  .2. 
Thus,  for  the  plan  year  the  benefit 
attributable  to  employee  contributions  is  .4"i 
(2%  X  .2).  Accordingly,  for  purposes  of 
determining  whether  the  plan  satisfies  the 
maximum  offset  allowance  with  respect  to 
employer-derived  benefits  for  the  plan  year, 
the  positive  portion  of  the  benefit  is  1.35% 
(1.75%  -  .4%).  The  plan  formula  produces  a 
benefit  that  does  not  satisfy  the  maximum 
offset  allowance  for  the  plan  year  because 
the  offset  of  .75%  exceeds  50%  of  the 
♦■mployer-derived  benefit  (1.35%)  provided 
under  the  plan. 

(b)  The  plan  formula  may  still  produce  a 
benefit  that  satisfies  the  maximum  offset 
allowance  for  the  plan  year  if  the  reduced 
positive  portion  of  the  benefit  (determined  by 
calculating  the  benefit  attributable  to 
employee  contributions  under  section  411(c) 
and  the  regulations  thereunder)  pi-oduces  a 
benefit  that  does  not  exceed  the  maximum 
offset  allowance  for  the  plan  year. 

(h)  Multiple  integration  levels. 
I  Reserved  J 

(i)  Target  benefit  plans — (1)  Excess 
plans,  (i)  In  the  case  of  a  target  benefit 
plan  described  in  §  1.410(a)-4(a)(l) 
under  which  participants'  targeted 
normal  retirement  benefits  are 
determined  under  an  excess  formula,  the 
plan  satisfies  the  requirements  of 
section  401(1)  for  a  plan  year  only  if  the 
plan  satisfies  the  requirements  of 
paragraph  (i)(l)  (ii)  or  (iii)  of  this  section 
for  the  plan  year.  Such  a  plan  does  not 
have  to  satisfy  §  1.401(l)-2. 

(ii)  In  the  case  of  a  target  benefit  pl.in 
described  in  paragraph  (i)(l)(i)  of  this 
section  under  which  the  allocation  of 


employer  contributions  to  the  account  of 
any  participant  is  determined  under  a 
funding  method  other  than  one 
described  in  paragraph  (i)(l)(iii)  of  this 
section,  the  plan  satisfies  the 
requirements  of  paragraph  (b)  of  this 
section,  applied  by  multiplying  the  f*  of 
1  percent  factor  in  the  maximum  excess 
allowance  described  in  paragraph  (b)(6) 
of  this  section  by  .8. 

(iii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  {i)(l)(i)  of  this 
section  under  which  the  allocations  of 
employer  contributions  to  the  accounts 
of  all  participants  are  determined  under 
a  funding  method  which  for  all  years 
does  not  exceed  the  allocations  under 
the  unit  credit  funding  method  (as 
determined  for  this  purpose  under  riles 
prescribed  by  the  Commissioner),  the 
plan  satisfies  the  requirements  of 
paragraph  (b)  of  this  section. 

(iv)  For  purposes  of  this  paragraph 
(i)(l),  the  reductions  described  in 
paragraphs  (d)(1)  and  (e)  of  this  section 
are  applicable  and  are  applied  on  a 
cumulative  basis. 

(2)  Offset  formula  plans,  (i)  In  the  case 
of  a  target  benefit  plan  described  in 
§  1.410(a)-4(a)(l)  under  which 
participants'  targeted  normal  retirement 
benefits  are  determined  under  an  offset 
formula,  the  plan  satisfies  the 
requirements  of  section  401(1)  for  a  plan 
year  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (i)(2)  (ii)  or 
(iii)  of  this  section  for  the  plan  year. 
Such  a  plan  does  not  have  to  satisfy 
§  1.401  (l)-2. 

(ii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  {i)(2)(i)  of  this 
section  under  which  the  allocation  of 
employer  contributions  to  the  account  of 
any  participant  is  determined  under  a 
funding  method  other  than  one 
described  in  paragraph  (i)(2)(iii)  of  this 
section,  the  plan  satisfies  the 
requirements  of  paragraph  (c)  of  this 
section,  applied  by  multiplying  the  %  of 
1  percent  factor  in  the  maximum  offset 
allowance  described  in  paragraph  (c)(5) 
of  this  section  by  .8. 

(iii)  In  the  case  of  a  target  benefit  plan 
described  in  paragraph  (i)(2)(i)  of  this 
section  under  which  the  allocations  of 
employer  contributions  to  the  accounts 
of  all  participants  are  determined  under 
a  funding  method  which  for  all  years 
does  not  exceed  the  allocations  untler 
the  unit  credit  funding  method  (as 
determined  for  this  purpose  under  rules 
prescribed  by  the  Commissioner),  the 
plan  satisfies  the  requirements  of 
paragraph  (c)  of  this  section. 

(iv)  For  purposes  of  applying  this 
paragraph  {i)(2),  the  reductions 
described  in  paragraphs  (d;(2)  and  (ej  of 
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this  section  are  applicable  and  are 
applied  on  a  cumulative  basis. 

(3)  Plans  described  in  section 
411(b)(1)(F).  A  plan  described  in  section 
411(b)(l)(F]  satisfies  section  401(1]  for  a 
plan  year  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (i)  (1)  or  (2) 
of  this  section  for  the  plan  year. 

(4)  Example.  The  provisions  of  this 
paragraph  (i)  may  be  illustrated  by  the 
following  example.  In  the  example, 
assume  that  the  plan  contains  no 
provision  that  would  require  a  reduction 
in  the  %  of  1  percent  factor  in  the 
maximum  excess  allowance.  Assume 
also  that  all  participants  have  a  social 
security  retirement  age  of  65. 

Example.  Employer  X  maintains  a 
noncontributory  target  benefit  excess  plan. 
The  formula  for  determining  benefits  under 
the  plan  provides  a  targeted  normal 
retirement  benefit  of  1.25%  of  a  participant's 
average  annual  compensation,  multiplied  by 
the  participant's  years  of  credited  service  for 
X,  plus  2%  of  the  participant's  average  annual 
compensation  in  excess  of  the  participant's 
covered  compensation,  multiplied  by  the 
participant's  years  of  credited  ser\-ice  for  .X. 
The  plan  provides  that  not  more  than  35 
years  of  credited  service  will  be  taken  into 
account  in  determining  benefits  under  the 
plan.  Contributions  under  the  plan  allocated 
to  participant's  accounts  to  fund  participants' 
targeted  normal  retirement  benefits  are  made 
in  accordance  with  the  individual  level 
premium  funding  method.  Accordingly,  for 
the  plan  year  the  excess  benefit  percentage  is 
2%  and  the  base  benefit  percentage  is  1.25%. 
Normal  retirement  age  under  the  plan  is  65. 
The  plan  formula  provides  a  targeted  benefit 
that  exceeds  the  maximum  excess  allowance 
for  the  plan  year  because  (i)  the  excess 
benefit  percentage  (2%)  for  the  plan  year 
exceeds  the  base  benefit  percentage  (1.25%) 
for  the  plan  year  by  more  than  the  maximum 
excess  allowance  described  in  paragraph 
(b)(6)  of  this  section),  applied  by  multiplying 
the  %  of  1  percent  factor  in  the  maximum 
excess  allowance  by  .8. 

(j)  Special  rules  for  plans  maintained 
by  railroad  employers — (1)  In  general. 
Section  401(1)(6]  provides  that:  in  the 
case  of  a  plan  maintained  by  a  railroad 
employer  that  covers  employees  who 
are  entitled  to  benefits  under  the 
Railroad  Retirement  Act  of  1974.  in 
determining  whether  such  a  plan 
satisfies  the  requirements  of  section 
401(1),  rules  similar  to  the  rules 
applicable  under  section  401(1)  shall 
apply  and  such  rules  shall  take  into 
account  the  employer-derived  portion  of 
tier  2  and  supplemental  annuity  benefits 
provided  under  the  railroad  retirement 
system.  In  general,  for  purposes  of 
determining  whether  a  defined  benefit 
plan  or  a  defined  contribution  plan 
maintained  by  a  railroad  employer, 
which  covers  employees  described  in 
the  preceeding  sentence,  satisfies  the 
reqi'irements  of  section  401(1),  the 


employer-derived  portion  of  the 
employees'  tier  2  benefits  and 
supplementary  annuity  benefits 
provided  under  the  Railroad  Retirement 
Act  of  1974  are  treated  as  though  such 
benefits  were  provided  by  the  railroad 
employer  under  a  qualified  plan 
maintained  by  the  railroad  employer. 

(2)  Defined  benefit  offset  plans — (i)  In 
general.  A  defined  benefit  offset  plan 
satisfies  the  requirements  of  section 
401(1)  for  a  plan  year  only  if  the  plan 
satisfies  paragraph  (c)  of  this  section  for 
the  plan  year  without  regard  to  the 
offset  for  the  employer-derived  portion 
of  tier  2  and  supplementary  annuity 
benefits  provided  under  the  railroad 
retirement  system  and  only  if  the  offset 
for  the  employer-derived  portion  of  tier 
2  and  supplementary  annuity  benefits 
provided  under  the  railroad  retirement 
system  does  not  exceed  the  maximum 
tier  2  and  supplementary  annuity  offset 
allowance. 

(iij  Maximum  tier  2  and 
supplementary  annuity  offset 
allowance.  For  purposes  of  paragraph 
(j)(2)(i)  of  this  section,  the  maximum  tier 
2  and  supplementary  annuity  offset 
allowance  for  a  plan  year  is  equal  to^ 

(A)  With  respect  to  benefits 
attributable  to  any  year  of  credited 
service  for  the  railroad  employer,  .56% 
of  the  employee's  railroad  retirement 
covered  compensation  for  the  plan  yean 
and 

(B)  With  respect  to  benefits 
attributable  to  the  participant's  total 
years  of  credited  service  for  the  railroad 
employer,  the  offset  determined  under 
paragraph  (j)(2)(ii)(A)  of  this  section 
multiplied  by  the  participant's  total 
years  of  credited  service  for  the  railroad 
employer. 

(3)  Defined  benefit  excess  plans,  (i)  A 
defined  benefit  excess  plan  satisfies  the 
requirements  of  section  401(1)  and 
paragraph  (b)  of  this  section  for  a  plan 
year  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (i){3)(ii)  or 
(iii)  of  this  section  for  the  plan  year. 

(ii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(3)(ii) 
for  a  plan  year  only  if  the  plan  specifies 
an  integration  level  that  does  not  exceed 
railroad  retirement  covered 
compensation  for  the  plan  year  and  only 
if  the  excess  benefit  percentage  under 
the  plan  exceeds  the  base  benefit 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  excess 
benefit  percentage  does  not  exceed  the 
lesser  of — 

(1)  With  respect  to  employer-derived 
benefits  provided  under  the  plan  with 
respect  to  any  year  of  credited  service 
for  the  railroad  employer,  the  lesser  of — 

(i)  Two  times  the  sum  of  .56%  and  the 
base  benefit  percentage,  or 


(ii)  .56%  plus  the  base  benefit 
percentage  plus  %  of  1  percent. 

(2)  With  respect  to  total  employer- 
derived  benefits  provided  under  the  plan 
for  all  years  of  credited  service  for  the 
railroad  employer,  the  limitation 
determined  under  paragraph 
(j)(3)(ii)(A)/'7;  multiplied  by  the 
participant's  total  years  of  credited 
service  for  the  railroad  employer, 

(iii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j](3)(iii) 
for  a  plan  year  only  if  the  plan  specifies 
two  integration  levels  for  each 
participant,  with  one  integration  level 
being  the  railroad  retirement  covered 
compensation  for  the  participant  and  the 
other  integration  level  being  the  social 
security  covered  compensation  for  the 
participant,  and  only  if  the  plan  satisfies 
the  requirements  of  paragraph  (j)(3)(iii) 
(B)  or  (C)  of  this  section. 

(B)  With  respect  to  a  participant 
whose  lower  integration  level  is  the 
participant's  social  security  covered 
compensation,  a  plan  saUsfies  this 
requirement  only  if  the  excess  benefit 
percentage  exceeds  the  intermediate 
benefit  percentage  by  an  amount  that  is       / 
uniform  for  all  participants  and  the 
excess  benefit  percentage  does  not 
exceed  the  intermediate  benefit 
percentage  by  more  than  .56%  and  only 

if  the  intermediate  benefit  percentage 
exceeds  the  base  benefit  percentage  by 
an  amount  that  is  uniform  for  all 
participants  and  the  intermediate 
benefit  percentage  does  not  exceed  the 
base  benefit  percentage  by  more  than 
the  lesser  of  3/4  of  1  percent  or  the  base 
benefit  percentage. 

(C)  With  respect  to  a  participant 
whose  lower  integration  level  is  the 
participant's  railroad  retirement  covered 
compensation,  a  plan  satisfies  this 
requirement  only  if  the  excess  benefit 
percentage  exceeds  the  base  benefit 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  excess 
benefit  percentage  does  not  exceed  the 
lesser  of — 

(1)  Two  times  the  sum  of  .56%  and  the 
base  benefit  percentage,  or 

(2)  The  sum  of  .56%  plus  the  base 
benefit  percentage  plus  3/4  of  1  percent, 
and  only  if  the  intermediate  benefit 
percentage  exceeds  the  base  benefit 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  intermediate 
benefit  percentage  does  not  exceed  the 
sum  of  .56%  plus  the  base  benefit 
percentage. 

(iv)  For  purposes  of  paragraph 
(i)(3)(iii)  of  this  section — 

(A)  The  base  benefit  percentage  for  a 
plnn  year  is  the  percentage  of 
compensation  at  which  employer- 
derived  benefits  are  accrued  with 


respect  to  compensation  of  participants 
at  or  below  the  lower  integration  level 
specified  in  the  plan  for  the  plan  year. 

(B)  The  intermediate  benefit 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer-derived  benefits  are  accrued 
with  respect  to  compensation  of 
participants  between  the  lower  and 
higher  integration  levels  specified  in  the 
plan  for  the  plan  year. 

(C)  The  excess  benefit  percentage  for 
a  plan  year  is  the  percentage  of 
compensation  at  which  employer- 
derived  benefits  are  accrued  with 
respect  to  compensation  of  participants 
above  the  higher  integration  level 
specified  in  the  plan  for  the  plan  year. 

(4)  Defined  contribution  plans,  (i)  A 
defined  contribution  plan  described  in 
paragraph  (j)(l)  of  this  section  satisfies 
the  requirements  of  section  401(1)  and 
§  1.401  (l)-2  for  a  plan  year  only  if  the 
plan  satisfies  the  requirement  of  this 
paragraph  (j)(4)(ii)  or  (iii)  of  this  section 
for  the  plan  year. 

(ii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(4)(ii) 
for  a  plan  year  only  if  the  plan  specifies 
an  integration  level  that  does  not  exceed 
the  railroad  retirement  taxable  wage 
base  in  effect  for  the  plan  year  and  only 
if  the  excess  contribution  percentage 
exceeds  the  base  contribution 
percentage  by  an  amount  that  is  uniform 
for  all  participants  and  the  excess 
contribution  percentage  does  not  exceed 
the  sum  of  11.4  percentage  points  and 
the  base  contribution  percentage. 

(iii)  (A)  A  plan  satisfies  the 
requirement  of  this  paragraph  (j)(4)(iii) 
for  a  year  only  if  the  plan  specifies  two 
integration  levels  for  each  participant, 
with  one  integration  level  being  the 
railroad  retirement  taxable  wage  base  in 
effect  for  the  plan  year  and  the  other 
integration  level  being  the  social 
security  taxable  wage  base  in  effect  for 
the  plan  year,  and  only  if  the  plan 
satisfies  the  requirements  of  paragraphs 
(j)(4)(iii)(B)/'i;  and  (2)  of  this  section. 

(B)  (1)  A  plan  satisfies  this 
requirement  only  if  the  excess 
contribution  percentage  for  the  plan 
year  exceeds  the  base  contribution  by 
an  amount  that  is  uniform  for  all 
participants  and  the  excess  contribution 
percentage  does  not  exceed  the  sum  of 
11.4  percentage  points  and  the  base 
contribution  percentage. 

(2)  A  plan  satisfies  this  requirement 
only  if  the  intermediate  contribution 
percentage  for  the  plan  year  exceeds  the 
base  contribution  by  an  amount  that  is 
uniform  for  all  participants  and  the 
intermediate  contribution  percentage 
does  not  exceed  the  sum  of  5.7 
percentage  points  and  the  base 
contribution  percentage. 


(iv)  For  purposes  of  paragraph  (jj(4}(ii] 
of  this  section — 

(A)  The  base  contribution  percentage 
for  a  plan  year  is  the  percentage  of 
compensation  at  which  employer 
contributions  (and  forfeitures)  are 
allocated  to  participant's  accounts  for 
the  plan  year  with  respect  to 
compensation  at  or  below  the  railroad 
retirement  taxable  wage  base  in  effect 
for  the  plan  year. 

(B)  The  excess  contribution 
percentage  tor  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  participants'  accounts 
for  the  plan  year  with  respect  to 
compensation  above  the  railroad 
retirement  taxable  wage  base  in  effect 
for  the  plan  year. 

(v)  For  purposes  of  paragraph  (j)(4)(iii) 
of  this  section — 

(A)  The  base  contribution  percentage 
for  a  plan  year  is  the  percentage  of 
compensation  at  which  employer 
contributions  (and  forfeitures)  are 
allocated  to  participants'  accounts  for 
the  plan  year  with  respect  to 
compensation  at  or  below  the  railroad 
retirement  taxable  wage  in  effect  for  the 
plan  year. 

(B)  The  intermediate  contribution 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  participants'  accounts 
for  the  plan  year  with  respect  to 
compensation  between  the  railroad 
retirement  taxable  wage  base  in  effect 
for  the  plan  year  and  the  social  security 
taxable  wage  base  in  effect  for  the  plan 
year. 

(C)  The  excess  contribution 
percentage  for  a  plan  year  is  the 
percentage  of  compensation  at  which 
employer  contributions  (and  forfeitures) 
are  allocated  to  participants'  accounts 
for  the  plan  year  with  respect  to 
compensation  above  the  social  security 
taxable  wage  base  in  effect  for  the  plan 
year. 

(5)  Additional  rules.  For  purposes  of 
paragraph  (j)  of  this  section — 

(i)  The  %  of  1  percent  factor  and  the 
.56  factor  in  the  maximum  excess 
allowance  and  in  the  maximium  excess 
allowance  and  in  the  maximum  offset 
allowance  are  subject  to  the  reductions 
prescribed  in  paragraphs  (d]  and  (e)  of 
this  section,  and 

(ii)  The  %  of  1  percent  factor  in  the 
maximum  offset  allowance  is  further 
reduced,  as  prescribed  by  the 
Commissioner,  with  respect  to 
participants  with  more  than  35  years  of 
credited  service  for  a  railroad  employer. 

(k)  Additional  rules.  The 
Commissioner  may.  in  revenue  rulings, 
notices  or  other  documents  of  general 


applicability,  prescribe  such  additional 
rules  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  section,  including  updated  tables 
under  paragraphs  (d)  and  (e)  of  this 
section  providing  for  certain  reductions 
in  the  %  of  1  percent  factor  in  the 
maximum  excess  allowance  and  in  the 
maximum  offset  allowance,  and 
paragraph  (g)  of  this  section  providing 
for  factors  for  determining  the  portion  of 
an  employee's  benefit  attributable  to 
employee  contributions,  additional  rules 
under  paragraph  (d)  of  this  section  with 
respect  to  whether  fiat  dollar  integration 
levels  (in  the  case  of  excess  plans)  and 
fiat  dollar  limits  on  final  average 
compensation  (in  the  case  of  offset 
plans)  are  permitted  under  section 
401(1),  and  additional  rules  under 
paragraph  (g)(2)  of  this  section  with 
respect  to  whether  a  uniform  factor  may 
be  used  with  respect  to  all  participants 
for  purposes  of  determining  the  portion 
of  the  employee's  benefit  attributable  In 
employee  contributions. 

(1)  Effective  dates  and  transition 
rules— {\)  In  general.  Except  as 
otherwise  provided  in  paragraph  (1)(2)  of 
this  section,  section  401(A)(5)(C)  and  (D) 
is  effective  for  plan  years  beginning 
after  December  31. 1988,  and  section 
401(1)  is  effective  with  respect  to  plan 
years,  and  benefits  attributable  to  plan 
years,  beginning  after  December  31, 
1988.  The  preceding  sentence  is 
applicable  to  a  plan  without  regard  to 
whether  the  plan  was  in  existence  as  of 
a  particular  date.  A  defined  benefit 
excess  plan  or  o^set  plan  satisfies 
section  401(1)  with  respect  to  plan  years, 
and  benefits  attributable  to  plan  years, 
beginning  after  December  31. 1988,  by 
satisfying  the  requirements  of  either 
paragraph  (1)(2),  (3)  or  (4)  of  this  section. 
A  defined  benefit  plan  under  any 
participant  had  an  accrued  benefit  as  of 
the  close  of  the  last  plan  year  beginning 
before  January  1. 1989  must  satisfy 
section  401(1)  with  respect  to  plan  years, 
and  benefits  attributable  to  plan  years, 
beginning  after  December  31. 1988,  by 
satisfying  the  requirements  of  paragraph 
(l)(2),  (3)  or  (4)  of  this  section  and  the 
method  of  satisfying  section  401(1]  must 
apply  to  all  plan  participants  who  have 
at  least  one  hour  of  service  in  a  plan 
year  to  which  section  401(1)  applies. 
Accordingly,  a  plan  may  not,  for 
example,  satisfy  only  paragraph  (1)(2)  of 
this  section  for  certain  participants  who 
have  at  least  one  hour  of  service  for  the 
employer  in  a  plan  year  to  which  section 
401(1]  applies  and  satisfy  only  paragraph 
(1)(3)  of  this  section  for  other 
participants  who  have  at  least  one  hour 
of  service  in  a  plan  year  for  which 
section  401(1)  applies.  In  the  case  of  an 
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employer  that  maintains  more  than  one 
plan,  each  plan  may  satisfy  section 
401(1)  by  satisfying  the  requirements  of 
either  paragraph  (1)(2),  (3)  or  (4)  of  this 
section  without  regard  to  how  any  other 
plan  maintained  by  the  employer 
satisfies  section  401(1).  However,  with 
respect  to  any  combination  of  plans 
maintained  as  a  single  plan  for  purposes 
of  satisfying  the  requirements  of  section 
410(b)  (relating  to  minimum  coverage 
requirements),  such  plans  are  treated  as 
a  single  plan  for  purposes  of  this 
paragraph  (1)(1).  Furthermore,  if  the 
employer  maintains  (or  has  maintained) 
more  than  one  plan  integrated  with 
social  security  benefits  and  any 
employee  is  or  may  become  eligible  to 
participate  in  two  or  more  of  such  plans, 
then  such  plans  are  treated  as  a  single 
plan  for  purposes  of  this  paragraph  (1). 
See  §  1.401(l)-4  for  rules  relating  to 
combining  and  aggregating  plans. 

(2)  Total  benefits  satisfy  new  rules.  A 
plan  satisfies  the  requirements  of  this 
paragraph  (1)(2)  only  if  the  employer- 
derived  benefit  under  the  plan 
attributable  to  the  participant's  total 
years  of  service  (i.e.,  years  of  service 
before  and  after  the  effective  date  of 
section  401(1))  for  the  employer  satisfies 
section  401(1)  and  the  regulations 
thereunder  for  all  plan  years  beginning 
after  December  31. 1988,  and  only  if 
each  participant  has,  in  all  such  plan 
years,  an  accrued  benefit  equal  to  the 
greater  of  the  participant's  accrued 
benefit,  determined  under  the  plan  as  of 
the  close  of  the  last  plan  year  beginning 
before  January  1, 1989,  as  if  the 
participant  terminated  employment  with 
the  employer,  or  the  participant's 
accrued  benefit  determined  under  the 
plan's  new  formula  based  upon  the 
participants  total  years  of  credited 
service  for  the  employer. 

(3)  Post  effective  dote  benefits  or 
offset  satisfy  reduced  (on  a  years  basis) 
maximum  cumulative  disparity  limits — 
(i)  In  general.  A  plan  satisfies  the 
requirements  of  this  paragraph  (1)(3) 
only  if — 

(A)  The  plan  specifies  tliat  section 
401(1)  and  the  regulations  thereunder 
apply  only  to  benefits  that  accrue  in 
plan  years  beginning  after  December  31, 
1988,  and  do  not  apply  to  the 
participant's  accrued  benefit  under  the 
plan,  determined  as  of  the  close  of  the 
last  plan  year  beginning  before  January 
1. 1989  (the  current  accrued  benefit)  and 
determined  as  if  the  participants 
terminated  from  employment  with  the 
employer  on  that  determination  date, 

(B)  Each  participant's  accrued  benefit 
under  the  plan  equals'the  sum  of — 

(/)  The  participant's  accrued  benefit, 
determined  under  the  plan  as  of  the 
close  of  the  last  plan  year  beginning 


before  January  1, 1989,  as  if  the 
participant  terminated  employment  with 
the  employer,  and 

(2J  The  participant's  accrued  benefit 
with  respect  to  years  of  credited  service 
for  plan  years  beginning  after  December 
31. 1988,  and  the  accrued  benefit  for 
such  plan  years  satisfies  section  401(1) 
and  §  1.401(l)-2  or  S  1.401(l)-3.  taking 
into  account  §  1.401(l)-4.  and 

(C)  The  plan  satisfies  the 
requirements  of  paragraph  (1)(3)  (ii)  or 
(iii)  of  this  section. 

(ii)  Excess  plans.  With  respect  to 
benefits  accrued  on  behalf  of  a 
participant  in  a  defined  benefit  excess 
plan  for  plan  years  beginning  after 
December  31, 1988,  the  cumulative 
percentage  limitation  of  the  maximum 
excess  allowance  of  paragraph  (b)(6)  of 
this  section  applicable  to  the  participant 
shall  be  reduced  to  the  percentage  equal 
to  the  product  of  .75%  multiplied  by  the 
number  equal  to  35  minus  the  number  of 
years  of  credited  service  completed  by 
the  participant  as  of  the  close  of  the  last 
plan  year  beginning  before  January  1, 
1989. 

(iii)  Offset  plans.  With  respect  to  the 
offset  accrued  on  behalf  of  a  participant 
in  a  defined  benefit  offset  plan  for  plan 
years  beginning  after  December  31, 1988, 
the  cumulative  percentage  limitation  of 
the  maximum  offset  allowance  of 
paragraph  (c)(5)  of  this  section 
applicable  to  the  participant  shall  be 
reduced  to  a  percentage  equal  to  the 
product  of  .75%  multiplied  by  (35  minus 
the  number  of  years  of  credited  service 
completed  by  the  participant  as  of  the 
close  of  the  last  plan  year  beginning 
before  January  1, 1989). 

(4)  Greater  of  other  determinations.  A 
plan  satisfies  this  paragraph  (1)(4)  only  if 
the  plan  specifies  that  each  participant 
in  the  plan  will  receive,  upon  attaining 
normal  retirement  age  or  separating 
from  the  service  of  the  employer,  a 
benefit  equal  to  the  higher  of  the 
benefits  determined  for  the  participant, 
as  of  such  date,  under  paragraphs  (1),  (2), 
and  (3)  of  this  section. 

(5)  Collectively  bargained  plans,  (i)  In 
the  case  of  a  plan  maintained  pursuant 
to  1  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  1  or  more  employers 
ratified  before  March  1, 1986,  sections 
401(a)(5)  and  401(1)  are  applicable  for 
plan  years  beginning  on  or  after  the  later 
of— 

(A)  January  1, 1989,  or 

(B)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  of  any  such  agreement 
occurring  on  or  after  March  1, 1986). 
However,  notwithstanding  the  preceding 
sentence,  sections  401(a)(5)  and  401(1) 


shall  be  applicable  to  plans  described  in 
this  paragraph  (l)(5)(i)  no  later  than  the 
first  plan  year  beginning  after  January  1. 
1991. 

(ii)  For  purposes  of  paragraph  (l)(5)(i) 
of  this  section,  the  rules  of  paragraph  (1) 
of  this  section  shall  apply  to  a  plan 
described  in  paiagraph  (l)(5)(i)  of  this 
section,  except  that  in  applying  such 
rules  the  effective  date  determined 
under  paragraph  (l)(5)(i)  of  this  section 
shall  be  substituted  for  the  effective 
date  determined  under  paragraph  (1)(1) 
of  this  section  and  the  determination 
date  with  respect  to  the  plan  shall  be  the 
close  of  the  last  plan  year  beginning 
before  the  effective  date  applicable  to 
the  plan. 

(iii)  Notwithstanding  paragraph 
(l)(5)(ii)  of  this  section,  a  change  made 
after  October  22, 1986,  in  the  terms  or 
conditions  of  a  collectively  bargained 
plan,  pursuant  to  a  collective  bargaining 
agreement  ratified  before  March  1, 1986, 
shall  not  be  treated  as  a  change  in  the 
terms  and  conditions  of  the  plan. 

(6)  Examples.  The  provisions  of  this 
paragraph  (1)  may  be  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  the  plan  contains  no  feature 
that  would  require  a  reduction  under 
Revenue  Ruling  71-446  (1971-2  C.B.  187) 
in  the  37  V2  percent  (of  compensation  in 
excess  of  covered  compensation)  total 
maximum  disparity  applicable  to 
defined  benefit  flat  benefit  excess  plans; 
the  1  percent  (of  compensation  in  excess 
of  covered  compensation)  annual 
maximum  disparity  applicable  to 
defined  benefit  unit  benefit  plans  under 
which  benefits  are  based  on  average 
annual  compensation;  or  in  the  83 '/a 
percent  (of  the  primary  insurance 
amount)  maximum  offset  applicable  to 
benefits  provided  under  defined  benefit 
offset  plans.  In  each  example,  assume 
also  that  the  participant's  covered 
compensation  and  final  average 
compensation  remain  the  same  from 
December  31, 1988,  to  the  subsequent 
determination  dates  and  that  all 
participants  have  a  social  security 
retirement  age  of  65. 

Example  (t).  (a)  Employer  X  maintains  a 
noncontributory  defined  benefit  plan  that  is 
integrated  with  benefits  provided  by  social 
security.  The  plan  uses  the  calendar  year  as 
its  plan  year  and  provides  that  a  participant's 
normal  retirement  age  is  65.  Under  the  benefit 
formula  contained  in  the  plan,  a  participant 
who  has  at  least  15  years  of  credited  service 
for  X  at  normal  retirement  age  is  entitled  to 
receive  a  benefit  equal  to  the  sum  of  (i)  20% 
of  the  participant's  average  annual 
compensation  and  (ii)  37^2%  of  the 
participant's  average  annual  compensation  in 
excess  of  the  participant's  covered 
compensation.  The  plan  provides  that  the 
37'/*:%  excess  benefit  percentage  is  reduced 


by  2V^  percentage  points  for  each  year  of 
credited  service  less  than  15  years  the 
participant  has  at  normal  retirement  age.  The 
plan  uses  the  fractional  rule  for  purposes  of 
determining  8  participant's  accrued  benefit, 
(b)  X  elects  to  utilize  the  transitional  rule 
described  in  paragraph  (l)(2)  of  this  section. 
Accordingly,  during  the  1989  plan  year  X 
amends  the  plan,  effective  for  all  years  of 
credited  service,  to  provide  that  each 
participant  is  entitled  to  receive  a  benefit 
equal  to  the  sum  of  (i)  .75%  of  the 
participant's  average  annual  compensation 
up  to  the  participant's  covered  compensation, 
multiplied  by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35)  for  X 
and  (ii)  1.5%  of  the  participant's  average 
annual  compensation  in  excess  of  the 
participant's  covered  compensation, 
multiplied  by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35)  for  X. 
Assume  that,  as  of  December  31, 1988, 
Participant  A  (who  is  age  50)  has  20  years  of 
credited  service  for  X;  has  average  annual 
compensation  of  $36,000;  and  has  covered 
compensation  of  $31,200.  Accordingly,  as  of 
December  31, 1988,  A's  accrued  t)enefit  under 
the  plan  is  $5,143  ((20%  X  $36,000)  + 
(37MiX$4,800)  X  20/35)).  With  respect  to  the 
transition  rule  set  forth  in  paragraph  (I)(2]  of 
this  section,  under  the  amended  plan  formula 
(which  is  effective  for  A's  total  credited 
service  for  X),  A's  accrued  benefit  as  of 
December  31, 1990  (A  then  having  22  years  of 
credited  seivice)  is  $6,732  ((.75%  X  22  years 
X  $31,200)  +  n.5-%  X  22  years  X  $4,800)). 
Accordingly,  under  the  transition  rule  set 
forth  in  paragraph  (1)(2)  of  this  section,  if  A 
separates  from  the  service  of  X  on  December 
31, 1990,  the  plan  is  required  to  provide  A 
with  an  accrued  normal  retirement  benefit  of 
$6,732  (the  greater  of  $5,143  or  $6,732). 

(c)  VVith  respect  to  the  transition  rule  set 
forth  in  paragraph  (l)(3]  of  this  section, 
because  A  had  20  years  of  credited  service 
for  X  as  of  December  31, 1988,  the  cumulative 
percentage  limitation  of  the  maximum  excess 
allowance  applicable  to  A  for  plan  years 
beginning  on  January  1, 1989  and  thereafter  is 
reduced  to  11.25%  (.75%X15  (35  minus  20) 
years). 

Example  (2).  (a)  Assume  the  same  facts  as 
in  Example  (1).  except  that  the  benefit 
formula  contained  in  the  plan  provides  that  a 
participant  who  has  15  years  of  credited 
service  for  X  at  normal  retirement  age  is 
entitled  to  rcctnve  a  benefit  equal  to  the  sum 
of  (i)  20%  of  the  participant's  average  annual 
compensation  and  (ii)  25%  of  the  participant's 
average  annual  compensation  in  excess  of 
the  participant's  covered  compensation. 

(b)  Accordingly,  as  of  December  31, 1988, 
A's  accrued  benefit  under  the  plan  is  $4,800 
((20%  X  $30,000)  +  (25%  X  $4,800  X  20/35)). 
With  respect  to  the  transitional  rule  set  forth 
in  paragraph  (1)(2)  of  this  section,  under  the 
amended  plan  benefit  formula  (which  is 
effective  for  As  total  credited  service  for  X), 
A's  accrued  benefit  under  the  plan  as  of 
December  31. 1990  (A  then  having  22  years  of 
credited  service)  is  $6,699  ((.75%  X  22  years 
X  $31,000)  +  (1.5%  X  22  years  X  $4,800)). 
Accordingly,  under  the  transitional  rule 
described  in  paragraph  (l)(2)  of  this  section,  if 
A  separates  from  the  service  of  X  on 
December  31, 1990,  the  plan  is  required  to 


provide  A  with  an  accrued  normal  retirement 
benefit  of  $6,699  (the  greater  of  $6,699  and 
$4,800). 

(c)  IJnder  the  transtition  rule  set  forth  in 
paragraph  (I)(3)  of  this  section,  because  A 
had  20  years  of  credited  service  for  X  as  of 
December  31, 1988.  the  cumulative  percentage 
limitation  of  the  maximum  excess  allowance 
otherwise  applicable  to  A  for  plan  years 
beginning  on  January  1, 1989,  and  thereafter 
is  reduced  to  11.25%  (.75%  X  15  (35  minus  20) 
years). 

Example  (3).  (a)  Employer  Y  maintains  a 
noncontributory  defined  benefit  plan  that  is 
integrated  with  benefits  provided  by  social 
security.  The  plan  uses  the  calendar  year  as 
its  plan  year  and  provides  that  a  participant's 
normal  retirement  age  is  65.  Under  the  benefit 
formula  contained  in  the  plan,  a  participant  is 
entitled  to  receive  a  benefit  equal  to  the  sum 
of  (i)  1%  of  the  participant's  average  annual 
compensation,  multiplied  by  the  participant's 
years  of  credited  service  for  Y  and  (ii)  .5%  of 
the  participant's  average  annual 
compensation  in  excess  of  the  participant's 
covered  compensation,  multiplied  by  the 
participant's  years  of  credited  service  for  Y. 
The  plan  uses  the  133  Mi%  rule  for  purposes  of 
detprmining  a  participant's  accrued  benefit. 
Assume  that,  as  of  December  31. 1988. 
Participant  B  (age  50)  has  10  years  of  credited 
service  for  Y;  has  average  annual 
compensation  of  $38,000,  and  has  covered 
compensation  of  $30,000.  Accordingly,  as  of 
December  31, 1988,  B's  accrued  benefit  under 
the  plan  is  $4,200  ((1%  X  10  years  X  $38,000) 
+  (.5%  X  10  years  X  $8,000)). 

(b)  Y  elects  to  utilize  the  transitional  rule 
set  forth  in  paragraph  (l)(2)  of  this  section. 
Accordingly,  Y  amends  the  plan,  effective  for 
all  years  of  credited  service,  to  provide  that 
each  participant  will  receive  a  benefit  equal 
to  the  sum  of  (i)  .75%  of  the  participant's 
average  annual  compensation  up  to  the 
participant's  covered  compensation, 
multiplied  by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35)  for  Y 
and  (ii)  1.5%  of  the  participant's  average 
annual  compensation  in  excess  of  the 
participants  covered  compensation, 
multiplied  by  the  participant's  years  of 
credited  service  (not  in  excess  of  35)  for  Y. 
With  respect  to  the  transition  rule  set  forth  in 
paragraph  (1)(2)  of  this  section,  under  the 
amended  plan  benefit  formula  (which  is 
effective  for  B's  total  credited  service  for  Y), 
B's  accrued  benefit  under  the  plan  as  of 
December  31, 1990  (B  then  having  12  years  of 
credited  service)  is  $4,140  ({.75%  X  12  years 
X  $30,000)  +  (1.5%  X  12  years  X  $8,000)). 
Accordingly,  under  the  transitional  rule  set 
forth  in  paragraph  (1)(2)  of  this  section,  if  B 
separates  from  the  service  of  Y  on  December 
31, 1990,  the  plan  is  required  to  provide  B 
with  an  accrued  normal  retirement  benefit  of 
$4,200  (the  greater  of  $4,200  and  $4,140). 

(c)  Under  the  transaction  rule  set  forth  in 
paragraph  (1)(3)  of  this  section,  because  B  had 
10  years  of  credited  service  for  Y  as  of 
December  31, 1988,  the  cumulative  percentage 
limitation  of  the  maximum  excess  allowance 
applicable  to  B  for  plan  years  beginning 
January  1, 1989  and  thereafter  is  reduced  to 
18.75%  (.75%  X  25  (35  minus  10)  years). 

Example  (4).  (a)  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan  that  is 


integrated  with  benefiU  provided  by  social 
security.  The  plan  uses  the  calendar  year  as 
its  plan  year.  The  formula  for  determining 
benefits  under  the  plan  provides  a  benefit 
equal  to  50%  of  the  participant's  average 
annual  compensation,  reduced  or  offset  by 
50%  of  the  primary  insurance  amount  payable 
to  the  participant  under  social  security. 

(b)  Z  elects  to  utilize  the  transitional  rule 
set  forth  in  paragraph  (1)(2)  of  this  section. 
Accordingly,  Z  amends  the  plan,  effective  for 
all  years  of  credited  service  completed  by  a 
participant  to  provide  that  the  offset  to  each 
participant's  benefit  under  the  plan  wil  be  "4 
of  1%  of  the  participant's  final  average  comp>- 
ensation  up  to  covered  compensation, 
multiplied  by  the  participant's  total  years  of 
credited  service  (not  in  excess  of  35)  for  Z 
Assume  that,  as  of  December  31. 1988. 
Participant  C  (who  is  age  45)  has  15  years  af 
credited  service  for  Z;  has  final  average 
compensation  (up  to  covered  compensation) 
of  $24,000;  and  has  an  annual  primary 
insurance  amount,  estimated  as  of  December 
31, 1988.  of  $5,000.  Accordingly,  as  of 
December  31, 1988,  C's  accrued  benefit  under 
the  plan  is  $9,500  ($12,000  (50%  X 
$24,000) -$2,500  (50%  X  $5,000)).  Under  the 
amended  plan  offset  formula  (which  is 
effective  for  C's  total  credited  service  for  Z). 
C's  accrued  benefit  under  the  plan  as  of 
December  31, 1990  (C  then  having  17  years  of 
credited  service)  is  $8,940  (($12,000  (50%  y 
$24,000)  -  $3,060  (.75%  X  years  X  $24,000)). 
Accordingly,  under  the  transition  rule  set 
forth  in  paragraph  (1)(2)  of  this  section,  if  C 
separates  from  the  service  of  Z  on  December 
31, 1990.  the  plan  is  required  to  provide  C 
with  an  accrued  normal  retirement  benefi'  of 
$9,500  (the  greater  of  $9,500  or  $8,940). 

(c)  Under  the  transition  rule  set  forth  in 
paragraph  (1)(3)  of  this  section,  because  C 
had  15  years  of  credited  service  for  Z  as  of 
December  31, 1988,  the  cumulative  percentage 
limitation  of  the  maximum  offset  allowance 
applicable  to  C  for  plan  years  beginning 
January  1, 1989  and  thereafter  is  15%  (.75%  X 
20  years)  of  C's  final  average  compensation 
up  to  C  s  covered  compensation. 

§  1.401(l>-4    Combining  and  aggresating 
plans. 

(a)  Overall  permitted  disparity — (1)  In 
general  In  any  case  in  which  an 
employee  participates  or  has 
participated  in  more  than  one  qualified 
plan  maintained  by  the  employer,  in 
order  for  the  requirements  of  section 
401(1)  and  §§  1.401(1)-1  through  3  to  be 
satisfied  for  a  plan  year,  the  sum  of  the 
defined  benefit  excess  plan  integration 
fraction  (as  defined  in  paragraph  (a)(2) 
of  this  section),  the  defined  benefit 
offset  plan  integration  fraction  (as 
defined  in  paragraph  {a)(3)  of  this 
section)  and  the  defined  contribution 
plan  integration  fraction  (as  defined  in 
paragraph  (a)(4)  of  this  section)  may  not 
exceed  1  for  the  plan  year  with  respect 
to  any  employee.  See  paragraph  (c)  of 
this  section  for  rules  relating  to  the 
aggregation  of  plans  maintained  by 
affiliated  employers. 
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(2)  Defined  benefit  excess  plan 
integration  fraction.  For  a  plan  year,  the 
defined  benefit  excess  plan  integration 
fraction  applicable  to  a  participant  in  a 
defined  benefit  excess  plan  is  a 
fraction — 

(i)  The  numerator  of  which  is  the 
maximum  excess  allowance  (or  portion 
thereof)  under  S  1.401(l)-3(b)(6))  that  has 
been  utilized  under  the  plan  with 
respect  to  the  participant's  benefit  for  all 
years  of  the  participant's  credited 
service  as  of  the  close  of  the  plan  year, 
and 

(ii)  The  denominator  of  which  is  the 
maximum  excess  allowance  under 
§  1.401  (l)-3(b)(6)  applicable  to  the 
participant's  benefit  for  the  participant's 
total  years  of  credited  service  as  of  the 
participant's  normal  retirement  age. 

(3)  Defined  benefit  offset  plan 
integration  fraction.  For  a  plan  year,  the 
defined  benefit  offset  plan  integration 
fraction  applicable  to  a  participant  in  a 
defined  benefit  offset  plan  is  a 
fraction — 

(i)  The  numerator  of  which  is  the 
accrued  offset  or  offset  rate  under  the 
plan  that  has  been  applied  to  the 
participant's  benefit  for  all  years  of 
credited  service  as  of  the  close  of  the 
plan  year,  and 

(ii)  The  denominator  of  which  is  the 
maximim  offset  allowance  under 
§  1.401(l)-3(c)(5)  applicable  to  the 
participant's  benefit  for  the  participant's 
total  years  of  credited  service  as  of  the 
participant's  normal  retirement  age. 

(4)  Defined  contribution  plan 
integration  fraction.  For  a  plan  year,  the 
defined  contribution  plan  integration 
fraction  applicable  to  a  participant  in  a 
defined  contribution  plan  is  a  fraction — 

(i)  The  numerator  of  which  is  the  sum 
of  the  maximum  excess  allowance  (or 
portion  thereof)  under  §  1.401(l)-2(b)(5)) 
that  has  been  utilized  under  the  plan 
with  respect  to  each  year  of  the 
participant's  credited  service  as  of  the 
close  of  the  plan  year,  and 

(ii)  The  denominator  of  which  is  the 
sum  of  the  maximum  excess  allowance 
under  §1.401(l)-2(b){5)  applicable  to  the 
participant  for  each  year  of  the 
participant's  total  years  of  credited 
service  at  the  participant's  normal 
retirement  age. 

(5)  Assumptions.  In  calculating  each 
of  the  fractions  described  in  paragraph 
(a)(2),  (3)  or  (4)  of  this  section  for  a  plan 
year,  it  shall  be  assumed  that  plan 
provisions  in  effect  for  the  plan  year 
remain  the  same  for  all  future  plan  years 
and  that  a  participant's  compensation 
remains  the  same  for  all  future  plan 
years. 

(b)  Combining  plans.  For  purposes  of 
applying  the  permitted  disparity 
limitations  of  section  401(1)  and 


§§  1.401(1)-1  through  1.401(l)-4 
applicable  to  a  participant  for  a  plan 
year — 

(1)  All  defined  benefit  excess  plans 
maintained  (or  ever  maintained)  by  the 
employer  are  treated  as  a  single  defined 
benefit  excess  plan  subject  to  one 
defined  benefit  maximum  excess 
allowance  under  §1.401(l)-3(b)(6), 

(2)  All  defined  benefit  offset  plans 
maintained  (or  ever  maintained)  by  the 
employer  are  treated  as  a  single  defmed 
benefit  offset  plan  subject  to  one 
defined  benefit  maximum  offset 
allowance  under  §  1.401(l)-3(c)(5). 

(3)  All  defined  contribution  excess 
plans  maintained  (or  ever  maintained] 
by  the  employer  are  treated  as  a  single 
defined  contribution  excess  plan  subject 
to  one  defined  contribution  maximum 
excess  allowance  under  §  1.401(1)- 
2(b)(5). 

(c)  Affiliated  employers — (1)  In 
general  For  purposes  of  this  section, 
any  defined  benefit  plan  or  defined 
contribution  plan  maintained  (or  ever 
maintained)  by  any  member  of  a  group 
of  affiliated  employers  is  considered  to 
be  maintained  by  all  members  of  such 
affiliated  group. 

(2)  Definition.  For  purposes  of 
paragraph  (c)(1)  of  this  section,  a  group 
of  affiliated  employers  is — 

(i)  A  controlled  group  of  corporations 
(within  the  meaning  of  section  414(b) 
and  the  regulations  thereunder); 

(ii)  Any  trade  or  business  (whether  or 
not  incorporated)  under  common  control 
(within  the  meaning  of  section  414(c) 
and  the  regulations  thereunder); 

(iii)  An  affiliated  service  group  (within 
the  meaning  of  section  414(m)  and  the 
regulations  thereunder),  and 

(iv)  Any  group  of  employers  involved 
in  an  arrangement  described  in  section 
414(o)  and  the  regulations  thereunder. 

(d)  Additional  rules.  The 
Commissioner  may  prescribe  such 
additional  rules  under  this  section  as  the 
Commissioner  considers  appropriate. 
Such  additional  rules  may  include 
(without  being  limited  to)  rules  for 
computing  the  fractions  described  in 
paragraph  (a)  of  this  section  with 
respect  to  benefits  and  contributions 
provided  by.  or  made  to,  terminated 
plans  and  rules  for  determining  such 
fractions  with  respect  to  benefits  and 
contributions  attributable  to  service 
before  the  effective  date  of  section  401(1) 
and  the  regulations  thereunder.  Such 
additional  rules  may  also  include 
(without  being  limited  to)  rules  for 
determining  which  plan  or  plans  shall  be 
deemed  not  to  satisfy  the  applicable 
provisions  of  ji  1.401(l)-l  through 
1.401(l)-3  in  the  event  paragraph  (a)  of 


this  section  is  not  satisfied  for  a  plan 

year.  i 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 
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SUMMARY:  This  document  provides 
proposed  Income  Tax  Regulations 
relating  to  denial  of  foreign  tax  credits 
for  subsidies  provided  by  foreign 
governments  through  the  use  of  taxing 
systems.  These  regulations  are  proposed 
to  implement  the  Tax  Reform  Act  of 
1986. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  January  17. 1989.  These 
rules  would  apply  to  amounts  paid  or 
accrued  in  taxable  years  beginning  after 
December  31. 1988. 
ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to 
Commissioner  of  Internal  Revenue. 
Attention:  CC:  CORP:T:R  (INTL-942-86). 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT! 
Carol  E.  Murphy  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224  (Attn:  CC:COR:T:R). 
Telephone  (202)  566-3160.  (not  a  toll-fee 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  901(i)  of  the  Internal 
Revenue  Code  of  1986,  as  added  by 
section  1204  of  the  Tax  Reform  Act  of 
1986  (100  Stat.  2085.  2532.  Pub.  L.  9»- 
514).  The  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
section  7805(a). 

Discussion 

Section  901(i)  was  added  to  the  Code 
to  deny  foreign  tax  credits  where  the 
amount  paid  or  accrued  (and  designated 
as  a  "tax"  by  the  foreign  government)  is 
used  to  provide  a  subsidy.  The  proposed 
regulations  would  clarify  the 


circumstances  under  which  the  foreign 
tax  credit  is  denied  for  such  amounts. 

Under  the  proposed  regulations,  the 
amount  of  the  tax  would  be  treated  as  a 
subsidy  and  not  as  an  amount  of  tax 
paid  or  accrued  if  the  amount  is  used, 
directly  or  indirectly,  by  the  foreign 
country  imposing  the  tax  to  provide  a 
subsidy  to  the  taxpayer,  to  a  related 
person  (within  the  meaning  of  section 
482).  to  any  party  to  the  transaction,  or 
to  any  party  to  a  related  transaction. 
The  subsidy  may  be  provided  by  any 
means  but  must  be  determined,  directly 
or  indirectly,  by  reference  to  the  amount 
of  the  tax.  or  to  the  base  used  to 
compute  the  amount  of  the  tax. 

The  proposed  regulations  state  that 
the  method  of  providing  a  subsidy  may 
include,  but  is  not  limited  to.  a  rebate,  a 
;  refund,  a  credit,  a  deduction,  a  payment, 
a  discharge  of  an  obligation,  or  any 
other  metfiod.  The  term  "subsidy"  is 
defined  to  include  any  benefit  conferred, 
directly  or  indirectly,  by  a  foreign 
country.  Examples  are  provided  that 
describe  specific  circumstances  which 
give  rise  to  a  subsidy  as  contemplated 
by  the  regulations. 

Under  the  proposed  regulations,  the 
use  of  an  official  exchange  rate  under 
certain  circumstances  would  not  be  a 
subsidy  determined,  directly  or 
indirectly,  by  reference  to  the  amount  of 
the  tax.  or  to  the  base  used  to  compute 
the  amount  of  tax.  Rev.  Rul.  84-143. 
1984-2.  C.B.  127.  held  that  the  use  of  the 
o^icial  exchange  rate  of  the  Mexican 
Exchange  Control  Decree,  elective 
December  20. 1982.  is  not  a  subsidy 
under  prior  law.  The  official  exchange 
rate  rule  in  the  proposed  regulations 
adopts  the  holding  of  Rev.  Rul.  84-143. 
The  fact  pattern  of  Rev.  Rul.  84-143  is 
addressed  in  example  (3). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations  as  final,  consideration  will 
be  given  to  any  written  comments  that 
are  submitted  (preferably  nine  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 


rulemaking  that  sohcits  public  comment, 
it  has  been  determined  that  the 
proposed  regulations  are  interpretative 
and  that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Ch.  6)  and  a  Regulatory 
Flexibility  Analysis  has  not  been 
prepared. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Charles  P.  Besecky  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  othe- 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  substance  and  style. 

List  of  Subjects  in  26  CFR  1.861  through 
1.997-1 

Income  taxes.  Aliens.  Exports,  DISC, 
Foreign  Investment  in  U.S..  Foreign  tax 
credit.  FSC.  Sources  of  income.  United 
States  investments  abroad. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

PART  1  —  [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *   *  ' 

Par.  2.  Section  1.901-2(e)(3)  is  revised 
to  read  as  follows: 

S  1.901-2    Income,  war  profits,  or  excess 
profits  tax  paid  or  accruad. 

•        •        •        •        « 

(e)  Amount  of  income  tax  that  is 

creditable. 

***** 

(3)  Subsidies — (i)  General  Rule.  An 
amount  of  foreign  income  tax  is  not  an 
amount  of  income  tax  paid  or  accrued 
by  a  taxpayer  to  a  foreign  country  to  the 
extent  that — 

(A)  The  amount  is  used,  directly  or 
indirectly,  by  the  foreign  country 
imposing  the  tax  to  provide  a  subsidy  by 
any  means  (including,  but  not  limited  to. 
a  rebate,  refund,  credit,  deduction, 
payment,  discharge  of  an  obligation,  or 
other  method)  to  the  taxpayer,  to  a 
related  person  (within  the  meaning  of 
section  482),  to  any  party  to  the 
transaction,  or  to  any  party  to  a  related 
transaction;  and 

(B)  The  subsidy  is  determined, 
directly  or  indirectly,  by  reference  to  the 


amount  of  the  tax,  or  by  reference  to  the 
base  used  to  compute  the  amount  of  the 
tax. 

(ii)  Subsidy.  The  term  "subsidy" 
includes  any  benefit  conferred,  directly 
or  indirectly,  by  a  foreign  country  to  one 
of  the  parties  enumerated  in  paragraph 
(e)(3)(i)(A)  of  this  section.  Substance 
and  not  form  shall  govern  in  determining 
whether  a  subsidy  exists.  The  fact  that 
the  U.S.  taxpayer  may  derive  no  benefit 
from  the  subsidy  is  irrelevant  in 
determining  whether  a  subsidy  exists. 

(iii)  Official  exchange  rate.  A  subsidy 
described  in  paragraph  (e)(3)(i)(B)  of  this 
section  does  not  include  the  actual  use 
of  an  o^icial  foreign  government 
exchange  rate  converting  foreign 
currency  into  dollars  where  a  free 
exchange  rate  also  exists  if — 

(A)  The  economic  benefit  represented 
by  the  use  of  the  official  exchange  rate 
is  not  targeted  to  or  tied  to  transactions 
that  give  rise  to  a  claim  for  a  foreign  tax 
credit; 

(B)  The  economic  benefit  of  the 
official  exchange  rate  applies  to  a  broad 
range  of  international  transactions,  in  all 
cases  based  on  the  total  payment  to  be 
made  without  regard  to  whether  the 
payment  is  a  return  of  principal,  gross 
income,  or  net  income,  and  without 
regard  to  whether  it  is  subject  to  tax; 
and 

(C)  Any  reduction  in  the  overall  cost 
of  the  transaction  is  merely  coincidental 
to  the  broad  structure  and  operation  of 
the  official  exchange  rate. 

In  regard  to  foreign  taxes  paid  or 
accrued  in  taxable  years  beginning 
before  January  1, 1987.  to  which  the 
Mexican  Exchange  Control  Decree, 
effective  as  of  December  20, 1982, 
applies,  see  Rev.  Rul.  84-143. 1984-2  C.B. 
127. 

(iv)  Examples.  The  provision  of  this 
paragraph  (e)(3)  may  be  illustrated  by 
the  following  examples: 

Example  (1).  (i)  Country  X  imposes  a  30 
percent  lax  on  nonresident  lenders  with 
respect  to  interest  which  the  nonresident 
lenders  receive  from  borrowers  who  are 
residents  of  Country  X,  and  it  is  established 
that  this  tax  is  a  tax  in  lieu  of  an  income  tax 
within  the  meaning  of  S  1.903-l(a).  Country  X 
remits  to  resident  borrowers  an  incentive 
payment  for  engaging  in  foreign  loans,  whii:h 
payment  is  an  amount  equal  to  20  percent  of 
the  interest  paid  to  nonresident  lenders. 

(ii)  Because  the  incentive  payment  is  based 
on  the  interest  paid,  it  is  determined  by 
reference  to  the  base  used  to  compute  the  lax 
in  heu  of  an  income  tax  that  is  imposed  on 
the  nonresident  lender.  The  incentive 
payment  is  considered  a  subsidy  under  this 
paragraph  (e)(3)  since  it  is  provided  to  a  par*" 
(the  borrower)  to  the  transaction  and  i» 
based  on  the  amount  of  tax  in  lieu  of  an 
income  tax  that  is  imposed  on  the  lender  wiu. 
respect  to  the  trareaction.  Therefore,  two- 
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thirds  (20  percent/30  percent)  of  the  amount 
withheld  by  the  resident  borrower  from 
interest  priyments  to  the  nonresident  lender  is 
not  a  tax  in  lieu  of  an  income  tax. 

Example  (2).  (i)  A  U.S.  bank  lends  money 
to  a  development  bank  in  Country  X.  The 
development  bank  relends  the  money  to 
companies  resident  in  Country  X.  A 
withholding  tax  is  imposed  by  Country  X  on 
the  U.S.  bank  with  respect  to  the  interest  that 
the  development  bank  pays  to  the  U.S.  bank. 
On  the  date  that  the  tax  is  withheld,  fifty 
percent  of  the  tax  is  credited  by  Country  X  to 
an  account  of  the  development  bank.  Country 
X  requires  the  development  bank  to  transfer 
the  amount  credited  to  the  borrowing 
companies. 

(ii)  The  amount  successively  credited  to  the 
account  of  the  development  bank  and  then  to 
the  account  of  the  borrowing  companies  is 
determined  by  reference  to  the  amount  of  the 
tax  and  the  tax  base.  Since  the  amount 
credited  to  the  borrowing  companies  is  a 
subsidy  provided  to  a  party  (the  borrowing 
companies)  to  a  related  transaction  and  is 
based  on  the  amount  of  tax  and  the  tax  base, 
it  is  not  a  creditable  tax  (without  regard  to 
whether  the  U.S.  bank  derived  any  benefit 
from  the  subsidy). 

Example  (3).  (i)  A  U.S.  bank  lends  dollars 
to  a  Country  X  borrower.  Country  X  imposes 
a  withholding  tax  on  the  lender  with  respect 
to  the  interest.  The  tax  is  to  be  paid  in 
Country  X  currency,  although  the  interest  is 
payable  in  dollars.  Country  X  has  a  dual 
exchange  rate  system,  comprised  of  a 
controlled  official  exchange  rate  and  a  free 
exchange  rate.  Priority  transactions  such  as 
exports  of  merchandise,  imports  of 
merchandise,  and  payments  of  principal  and 
interest  on  foreign  currency  loans  payable 
abroad  to  foreign  lenders  are  governed  by  the 
official  exchange  rate  which  yields  more 
dollars  per  unit  of  Country  X  currency  than 
the  free  exchange  rate.  The  Country  X 
borrower  remits  the  net  amount  of  dollar 
interest  due  to  the  U.S.  bank  (interest  due 
less  withholding  tax),  pays  the  tax  withheld 
in  Country  X  currency  to  the  Country  X 
government,  and  provides  to  the  U.S.  bank  a 
receipt  for  payment  of  the  Country  X  taxes. 

(ii)  The  use  of  the  official  exchange  rate  by 
the  U.S.  bank  to  determine  foreign  taxes  with 
respect  to  interest  is  not  a  subsidy  described 
in  paragraph  (e)(3)(i)(B)  of  this  section.  The 
official  exchange  rate  is  not  targeted  to  or 
ties  to  transactions  that  give  rise  to  a  claim 
for  a  foreign  tax  credit.  The  use  of  the  official 
exchange  rate  applies  to  the  interest  paid  and 
to  the  principal  paid.  Any  benefit  derived  by 
the  U.S.  bank  through  the  use  of  the  official 
exchange  rate  is  merely  coincidental  to  the 
broad  structure  and  operation  of  the  official 
exchange  rate. 

(v)  Effective  Date.  This  paragraph 
(e)(3]  shall  apply  to  foreign  taxes  paid  or 
accrued  in  taxable  years  beginning  after 
December  31, 1986.  For  niles  for  taxable 
years  beginning  before  lanuary  1, 1987, 
see  26  CFR  1.901-2(e)(3)  (Revised  as  of 
April  1. 1987). 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  68-26343  Filed  11-14-68:  8:45  am] 
BIUJNO  CODE  4130-01-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  1 

Predlsclosure  Notification  Procedures 
for  Confidential  Commercial 
Information 

agency:  Veterans  Adminitration. 
ACTION:  Proposed  regulations. 

summary:  The  Veterans  Administration 
(VA)  proposed  to  add  a  new  section  to 
the  regulation  that  repeats  the  statutory 
exemption  which  authorizes  withholding 
of  certain  business  records  requested 
under  the  Freedom  of  Information  Act 
(FOIA)  if  disclosure  of  such  records 
could  reasonably  be  expected  to  cause 
subtantial  compettive  harm.  The 
proposed  new  section  sets  out  the  VA 
predisclosiire  procedures  for  notifying 
the  submitters  of  such  records  which 
may  contain  confidential  commercial 
information,  as  required  by  Executive 
Order  12600  dated  June  23, 1987.  Such 
notice  enables  submitters  to  object  to 
any  release  which  would  cause  them 
substantial  competitive  harm,  and  to 
demonstrate  that  such  harm  would 
result,  prior  to  a  VA  disclosure  decision. 
The  proposed  section  simply  sets  out 
and  standardizes  VA  procedures  for 
providing  such  notice. 
DATES:  Comments  must  be  received  on 
or  before  December  15. 1988.  Comments 
will  be  available  for  public  inspection 
until  December  27, 1988.  It  is  proposed 
to  make  these  regulations  effective  30 
days  after  final  publication  in  the 
Federal  Register. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  regulation  to:  Administrator  of 
Veterans  Affairs  (271A),  Veterans 
Administration,  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132,  of  the  above 
address,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  December  27, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Doneld  R.  Howell,  Management 
Analyst,  Paperwork  Management  and 
Regulations  Service  (733),  Office  of 
Information  Management  and  Statistics, 
(202)  233-3648. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12600,  Predisclosure 
Notification  Procedures  for  Confidential 
Commercial  Information,  requires  each 
executive  department  and  agency 
subject  to  the  FOIA  to  establish 
mandatory  and  uniform  procedures  for 
handling  requests  for  records  which  may 


contain  confidentail  commercial 
information  protected  by  FOIA 
exemption  (b)(4),  5  U.S.C.  552(b)(4).  This 
statutory  exemption  is  repeated  in  VA 
regulations  at  38  CFR  1.554(a)(4). 
Accordingly,  a  new  section,  38  CFR 
1.554a,  is  being  added  to  spell  out  VA 
procedures  for  notifying  submitters  or 
records  containing  confidential 
commercial  information  that  such 
records  have  been  requested  and  may 
be  released.  The  notification  will  give 
submitters  an  opportunity,  prior  to  a  VA 
disclosure  decision,  to  object  to  the 
disclosure  and  to  state  all  grounds  upon 
which  disclosure  is  opposed.  The  Order 
also  requires  that  procedures  be 
established  whereby  submitters  may 
designate  any  information,  which  they 
reasonably  believe  may  cause 
substantial  competitive  harm  if  it  were 
released,  at  the  time  they  submit  such 
information  to  the  VA.  Such 
designations  will  assist  the  VA  in 
identifying  sensitive  information,  and  in 
considering  whether  it  qualifies  for 
protection  under  FOIA  exemption  (b)(4). 

The  Administrator  hereby  certifies 
that  this  proposed  regulatory 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612.  Thereiore,  pursuant  to 
U.S.C.  605(b),  this  amendment  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604.  The  reason  for  this 
certification  is  that  the  new  section 
simply  repeats,  and  incorporates  into 
VA  regulations,  the  procedures  required 
by  Executive  Order  12600.  These 
procedures  standardize  the  method  by 
which  submitters  are  given  the 
opportunity  to  contribute  to  Agency 
disclosure  decisions  concerning  certain 
requested  records.  This  section 
primarily  concerns  procedures  followed 
by  Agency  employees;  no  significant 
new  administraive  or  regulatory 
burdens  are  imposed  on  others. 
Therefore,  this  proposed  regulation  will 
not  have  a  significant  economic  impact 
on  small  entities  (i.e.,  small  businesses, 
small  private  and  non-profit 
organizations,  and  small  governmental 
jurisdictions). 

The  VA  has  determined  that  this 
proposed  regulation  is  nonmajor  as  that 
term  is  defined  by  Executive  Order 
12291,  entitled  Federal  Regulation.  It  will 
not  have  a  $100  million  annual  effect  on 
the  economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  new  regulation  requires  a 
collection  of  information.  The 
information  collection  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Comments  concerning  the  information 
collection  should  be  addressed  to:  Mr. 
Joseph  Lackey,  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  the  Veterans 
Administration,  726  Jackson  Place  NW., 
Washington,  DC  20503, 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedures.  Claims,  Employment, 
Government  employees.  Freedom  of 
Information  Act,  Privacy,  and 
Government  property. 

Approved:  September  29, 1988. 
By  direction  of  the  Administrator 
|ame*  E.  DeWtie, 

Chief  of  Staff. 

PART  1— [AIMENDED] 

In  38  CFR  Part  1,  GENERAL  5  l-554a  is 
proposed  to  be  added  to  read  as  follows: 

§  1.554a    Prwiisclosure  notification 
procedures  for  confidential  comntercial 
information. 

(a)  General.  During  the  conduct  of  its 
business  the  Veterans  Administration 
may  acquire  records  which  contain 
confidential  commercial  information,  as 
defined  in  paragraph  (b)  of  this  section. 
Such  records  will  not  be  released  in 
response  to  a  Freedom  of  Information 
Act  request,  except  imder  the  provisions 
of  this  section.  This  section  establishes 
uniform  Veterans  Administration 
procedures  for  giving  submitters 
predisclosure  notice  of  requests  for  their 
records  which  contain  confidential 
commercial  information  that  may  be 
exempt  from  disclosure  under  38  CFR 
1.554(a)(4).  These  procedures  are 
required  by  Executive  Order  12600, 
Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information,  dated  June  23, 1987. 

(b)  Definitions.  (1)  "Confidential 
commercial  information"  means  records 
provided  to  the  government  by  a 
submitter  that  arguably  contain  material 
exempt  from  release  under  E.xemption  4 
of  the  Freedom  of  Information  Act,  5 
U.S.C.  552  (b)(4),  as  implemented  by 

§  1.554  of  this  part,  because  disclosure 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entity  w  ho  provides  confidential 


commercial  information  to  the 
government.  The  term  "submitter ' 
includes,  but  is  not  limited  to 
corporations.  State  governments,  and 
foreign  governments. 

(c)  Notification  to  submitters  of 
confidential  commercial  information. 
When  a  request  is  received,  for  a 
submitter's  record(s)  or  information 
which  contains  confidential  commercial 
information,  and  the  request  is  being 
processed  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  the 
submitter  will  be  promptly  notified  in 
writing  of  the  request  when  required  by 
paragraph  (d)  of  this  section.  The 
notification  will  advise  the  sumitter  that 
a  request  for  its  record(s)  has  been 
received  and  is  being  processed  under 
the  Freedom  of  Information  Act.  The 
notice  will  dscribe  the  exact  nature  of 
the  record(s)  requested  or  will  provide 
to  the  submitter  copies  of  the  record(s) 
or  portions  thereof  containing  the 
requested  confidential  commercial 
information.  It  will  also  inform  the 
submitter  of  the  opportunity  to  object  to 
the  disclosure  in  writing  within  10 
working  days,  and  of  the  requirements 
for  such  a  written  objection,  as 
described  in  paragraph  (f)  of  this 
section.  The  notification  will  be  sent  by 
certified  mail,  return  receipt  requested. 

(d)  When  notification  is  required.  (1) 
For  confidential  commercial  information 
submitted  to  the  Veterans 
Administration  prior  to  January  1. 1988. 
notification  to  submitters  is  required 
whenever 

(i)  The  records  are  less  than  10  years 
old  and  the  requested  information  has 
been  designated  by  the  submitter  as 
confidential  commercial  information:  or 

(ii)  The  Veterans  Administration 
facility,  department  or  staff  office  which 
has  custody  of  the  requested  records  has 
reason  to  believe  that  disclosure  of  the 
requested  information  could  reasonably 
be  expected  to  cause  substantial 
competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  to  the  Veterans 
Administration  on  or  after  January  1. 
1988,  notification  is  required  whenever: 

(i)  The  submitter  has  in  good  faith 
designated  the  requested  records  as 
confidential  information  in  accordance 
with  paragraph  (e)  of  this  section;  or 

(ii)  The  Veterans  Administration 
facility,  department  or  staff  office  which 
has  custody  of  the  requested  records  has 
reason  to  believe  that  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(e)  Designation  by  submitters  of 
information  as  confidential  commercial 
information.  (1)  When  business  records 
are  provided  to  the  Veterans 
Administration,  the  submitter  may 


appropriately  designate  any  records  or 
portions  thereof  which  contain 
confidential  commercial  information,  the 
disclosure  of  which  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm.  This  designation  may 
be  made  at  the  time  the  information  or 
record  is  given  to  the  Veterans 
Administration  or  within  a  reasonable 
period  of  time  therefore,  but  not  later 
than  60  days  after  receipt  of  the 
information  by  the  Veterans 
Administration.  Information  so 
designated  will  be  clearly  identified  by 
marking  it  with  the  words  "confidential 
commercial  information"  or  by  an 
accompanying  detailed  written 
description  of  the  specific  kinds  of 
information  that  is  designated.  If  a 
complete  document  or  record  is 
designated,  the  cover  page  of  the 
document  or  record  will  be  clearly 
marked  "This  entire  (document,  record, 
etc.)  consists  of  confidential  commercial 
information."  If  any  portions  of 
documents  are  designated,  only  those 
specific  designated  portions  will  be 
conspicuously  annotated  as 
"confidential  commercial  information. 

(2)  A  designation  described  in 
paragraph  (e)(1)  of  this  section  will 
remain  in  effect  for  a  period  of  not  more, 
than  10  years  after  submission  to  the      j 
Veterans  Administration,  unless  the 
submitter  provides  acceptable 
justification  for  a  longer  specific  period. 
If  a  shorter  designation  period  is 
adequate,  the  submitters  designation 
should  include  the  earlier  expiration 
date.  Whenever  possible,  the  submitter  s 
designation  should  be  supported  by  a 
statement  or  certification  by  an  officer 
or  authorized  representative  of  the 
submitter  that  the  records  are  in  fact 
confidential  commercial  information 
and  have  not  been  published  or  mad«» 
available  to  the  public. 

(f)  Opportunity  to  object  to  discJosurt' 
(1)  When  notification  to  a  submitter  is 
made  pursuant  to  paragraph  (c)  of  this 
section,  the  submitter  or  designee  may 
object  to  the  disclosure  of  any  specified 
portion  of  the  recordls).  Such  objection 
will  be  in  writing,  will  be  addressed  to 
the  VA  official  who  provided  notice, 
will  identify  the  specific  record(s)  or 
portion(s)  of  records  that  should  not  be 
disclosed,  will  specify  all  grounds  upon 
which  disclosure  is  opposed,  and  will 
explain  in  detail  why  the  information  is 
considered  to  be  a  trade  secret  or 
CO  '"idential  commercial  information, 
i.e..  why  disclosure  of  the  specified 
records  could  reasonably  be  expected  to 
cause  substantial  competitive  harm. 
Information  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  he 
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subject  to  disclosure  under  the  Freedom 
of  Information  Act. 

(2)  Any  objection  to  disclosure  must 
be  submitted  within  10  working  days 
after  receipt  by  the  submitter  of 
notification  as  provided  for  in  paragraph 
(c)  of  this  section. 

(3)  If  an  objection  to  disclosure  is 
received  within  the  10-working-day  time 
period,  careful  consideration  will  be 
given  to  all  specified  grounds  for 
nondisclosure  prior  to  making  an 
administrative  determination  whether  to 
disclose  the  record.  When  it  is 
determined  to  disclose  the  requested 
record(s)  or  portions  of  records  which 
are  the  subject  of  an  objection,  the 
submitter  will  be  provided  a  written 
statement  of  the  Agency  decision,  the 
reason(s)  that  the  submitter's  objections 
to  disclosure  were  overruled,  a 
description  or  copy  of  the  exact 
information  or  record{s)  to  be  disclosed 
which  were  the  subject  of  an  objection, 
and  the  specified  date  of  disclosure.  The 
date  of  disclosure  will  not  be  less  than 
10  working  days  from  the  date  this 
notice  is  placed  into  mail  delivery 
channels. 

(g)  Notices  to  requester.  (!)  When  a 
request  is  received  for  records  that  may 
contain  confidential  commercial 
information  protected  by  FOIA 
exemption  (b)(4),  5  U.S.C.  552(b)(4).  the 
requester  will  be  notified  that  the 
request  is  being  processed  under  the 
provisions  of  this  regulation  and,  as  a 
consequence,  there  may  be  a  delay  in 
receiving  a  response. 

(2)  whenever  a  submitter  is  notified, 
pursuant  to  paragraph  (c)  of  this  section, 
that  the  VA  has  received  a  request  for 
records  which  had  been  provided  by 
such  submitter,  and  that  such  request 
was  being  processed  under  the  FOIA. 
the  requester  will  be  notified  that  the 
submitter  is  being  provided  an 
opportunity  to  comment  on  the  request. 
The  notice  to  the  requester  should  not 
include  any  of  the  specific  information 
contained  in  the  records  being 
requested. 

(3)  Whenever  the  VA  notifies  a 
submitter  of  a  final  decision,  the 
requester  will  also  be  notified  by 
separate  correspondence.  This 
notification  to  the  requester  may  be 
contained  in  the  VA's  FOIA  decision. 

(h)  Notices  of  lawsuit.  Whenever  a 
Freedom  of  Information  Act  requester 
brings  suit  seeking  to  compel  disclosure 
of  confidential  commercial  mformation. 
the  submitter  of  the  information  will  be 
promptly  notified. 

(i)  Exceptions  to  the  notification 
requirements.  The  predisclosure 
notification  requirements  in  paragraph 
(c)  of  this  section  need  not  be  followed 
if: 


(1)  It  is  determined  that  the  record(8) 
or  information  should  not  be  disclosed; 

(2)  The  record(s)  requested  have  been 
published  or  have  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  record(s)  or 
information  is  required  by  law  (other 
than  the  Freedom  of  Information  Act,  5 
U.S.C.  552): 

(4)  Disclosure  is  required  by  an 
Agency  rule  that; 

(i'j  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  Specifies  narrow  classes  of 
records  submitted  to  the  Agency  that 
are  to  be  released  under  the  Freedom  of 
Information  Act;  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 

(5)  The  record(s)  requested  are  not 
designated  by  the  submitter  as  exempt 
from  disclosure  in  accordance  with 
paragraph  (e)  of  this  section,  and  the 
submitter  had  an  opportunity  to  do  so  at 
the  time  of  submission  of  the  record(s) 
or  a  reasonable  time  thereafter,  and  the 
Agency  does  not  have  substantial 
reason  to  believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm:  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(e)  of  this  section  appears  obviously 
frivolous,  except  that,  in  such  case,  the 
Veterans  Administration  must  still 
provide  the  submitter  with  advance 
written  notice  of  any  final 
administrative  disclosure  determination 
not  less  than  10  working  days  prior  to 
the  specified  disclosure  date. 

(Authority:  38  U.S.C.  210(r];  5  U.S.C.  552(b)(4); 
E.O.  12600  (52  FR  23781)) 

[FR  Doc.  88-26280  Filed  11-14-88;  8:45  am] 
BILUNG  CODE  UZO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  165  and  186 
IPP7H5532/P470;  FRL-3477-31 

Pesticide  Tolerances  for  Metalaxyl; 
Certain  Food  and  Feed  Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  document  proposed  that 
food  and  feed  additive  regulations  be 
established  to  permit  residues  of  the 


fungicide  metalaxyl  and  its  metabolites 
in  or  on  dried  hops  at  20  parts  pei 
million  (ppm)  and  spent  hops  at  20  ppm. 
This  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  metalaxyl  in  or  on  commodities  was 
requested  in  a  petition  submitted  by 
Ciba-Geigy  Corp. 

DATE:  Comments,  identified  by  the 
document  control  number  (PP7H5532/ 
P470),  should  be  received  on  or  before 
November  30, 1988. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-787C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Room  246.  CM*2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comments  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  246  at  the  address 
given  above,  for  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Lois  A.  Rossi.  Product  Manager 
(PM)  21.  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  237.  CM*2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-1900. 

SUPPI.EMENTARY  INFORMATION:  Ciba- 
Geigy  Corp.,  Agricultural  Division,  P.O. 
Box  18300,  Greensboro,  NC  27419, 
submitted  food/feed  additive  petition 
(FAP)  7H5532  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  fungicide  metalaxyl,  (N-(2,6- 
dimethylphenyl)-N- 
(mefhoxyacetyl)alanine  methyl  ester] 
and  its  metabolities  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester. 
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each  expressed  as  metalaxyl,  in  or  on 
the  commodity  dry  hops  at  10  ppm.  The 
petitioner  amended  the  petition  to 
request  a  food  additive  tolerance  at  30 
ppm  on  dry  hops  and  a  feed  additive 
tolerance  on  spent  hops  at  50  ppm. 

Regulations  (21  CFR  193.277  and 
561.278  (redesignated  as  40  CFR  185.4000 
and  186.4000,  respectively,  in  the  Federal 
Register  of  June  29, 1988  (53  FR  24666)) 
were  published  in  the  Federal  Register 
of  October  28, 1987  (52  FR  41417).  which 
established  tolerance  of  50  ppm  on  dry 
and  spent  hops  for  a  period  of  1  year 
from  the  date  of  publication  of  the  rule 
in  the  Federal  Register.  The  Agency 
stated  in  those  regulations  that  the 
following  information  had  to  be 
submitted  and  found  to  be  acceptable 
by  the  Agency  before  consideration 
would  be  given  to  extending  the 
tolerance  beyond  the  1-year  time  period: 
Revised  label  with  corrected 
calculations  for  total  metalaxyl  (ai) 
applied  per  year;  residue  data  on 
samples  with  analysis  by  the  Pesticidn 
Analytical  Manual  (PAM-II)  procedure 
or  another  proven  procedure  that 
determines  parent  and  metabolites 
included  in  the  U.S.  tolerance 
expression  (storage  intervals  between 
sampling  and  analysis  and  storage 
conditions  should  be  reported  for  all 
residue  da'd). 

These  da'a  have  been  submitted  and 
found  to  be  acceptable.  Based  on  these 
data.  CIBA-GEIGY  amended  the  petition 
by  requesting  food/feed  additive 
tolerances  for  metalaxyl  and  't° 
metabolites  in  or  on  dry  and  spend  hops 
at  20.0  ppm. 

The  data  submitted  in  this  petition, 
PP7H5332.  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  The 
toxicological  data  considered  in  support 
of  the  proposed  tolerance  include: 

1.  A  3-month  dietary  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  at 
12.5  milligrams  per  kilogram  of  body 
weight  per  day  (mg/kg  bwt/day)  (250 
ppm). 

2.  A  teratology  study  in  rats  with  a 
teratogenic  NOEL  of  400  mg/kg  bwt 
(highest  dose  tested).  Metalaxyl  was  not 
teratogenic,  even  in  the  presence  of 
maternal  toxicity.  The  NOEL  for  both 
developmental  and  maternal  effects  was 
.50  mg/kg. 

3.  A  teratology  study  in  rabbits  with  a 
teratogenic  NOEL  of  300  mg/kg/bwt 
(highest  dose  tested).  Metalaxyl  was  not 
teratogenic  and  did  cause 
developmental  toxicity  even  in  the 
presence  of  maternal  toxicity. 

4.  A  Salmonella  mutagenicity  study 
that  was  negative  for  reverse  mutations 


with  and  without  mammalian 
microsome  activation. 

5.  A  mouse  dominant  lethal  study  that 
was  negative  for  mutagenicity. 

6.  Metalaxyl  did  not  induce 
unscheduled  DNA  synthesis  in  rat 
hepatocytes  or  human  fibroblasts. 

7.  A  hamster  in  vivo  nucleus  anomaly 
test  was  negative  for  mutagenic  activity. 

8.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  62.5  mg/kg  bwt/ 
day  (1,250  ppm.  highest  dose  tested). 

9.  A  6-month  dog  feeding  study  with  a 
NOEL  of  6.3  mg/kg/bwt/day  (250  ppm). 

10.  A  2-year  rate  chronic  feeding/ 
oncogenic  study  with  no  compound- 
related  oncogenic  effects  under  the 
conditions  of  the  study  al  dietary  levels 
up  to  1,250  ppm.  The  NOEL  for  systemic 
effects  is  12.5  mg/kg  bwt/day  (250  ppm) 
based  upon  vacuolation  of  hepatocytes 
at  1.250  ppm. 

11.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  oncogenic 
effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  1.250  ppm. 

The  acceptable  daily  intake  (ADI), 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  6.3  mg/kg  bwt/day)  and  using 
a  hundred-fold  safety  factor,  is 
calculated  to  be  0.060  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  the  U.S.  population 
average  is  calculated  to  be  0.009847  mg/ 
kg/day.  The  current  action  will  increase 
the  TMRC  by  0.000449  mg/kg/day. 
Published  tolerances  utilize  16.4  percent 
of  the  ADI  and  the  current  action  will 
utilize  an  additional  0.75  percent  of  the 
ADI. 

The  nature  of  the  residues  is 
adequately  understood  and  analytical 
methodology  is  available  in  the 
Pesticide  Analytical  Manual,  Vol.  11 
(PAM-II),  for  enforcement  purposes.  The 
PAM  II  method  involved  gas-liquid 
chromatography  (GLC)  with  alkali  flame 
ionization  detection  (AFID),  and  with 
mass  spectrometry  for  samples  that 
show  interference  in  the  GLC/AFID. 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  thai 
the  tolerances  will  protect  the  public 
health.  Therefore,  it  is  proposed  that 
these  tolerances  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 


408(e]  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  should 
bear  a  notation  indicating  the  documfnt 
control  number.  (PP  7H5532/P470). 
Written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budgt-i 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601  through 
612),  the  Administrator  has  determined 
that  regulations  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  Mny 
4, 1981  (46  FR  24950). 

(Section  408(e).  68  Sldt.  514  (21  L'.S.C.  346ii|) 

List  of  Subjecte  in  40  CFR  Parts  185  and 
186 

Food  additives.  Animal  feeds. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Duled:  November  2. 1988. 
Edwin  F.  Tinsworth, 

Acting  Director.  Rogistration  Division.  Offii  p 
i>f  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Chapter 
I  of  Title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  185— [AMENDED] 

1.  In  Part  185: 

a  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  185.4000,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  18S.4000    Metalaxyl. 
•         •         •         *         * 

(d)  A  food  additive  regulation  is 
established  for  residues  of  the  fungicide 
metalaxyl.  |N-(2,6-dimethylphenyl)-N- 
(melhoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2.6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymclhyI-d-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester, 
each  expressed  as  metalaxyl.  in  or  on 
the  following  processed  foods  when 
present  therein  as  a  result  of  application 
to  growing  hops: 
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Foods 


Parts  per 
million 


Hops,  dried 


20 


PART  186— (AMENDED] 

2.  In  Part  186: 

a.  The  authority  citation  for  Part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  §  186.4000,  paragraph  (d)  is  revised 
to  read  as  follows: 

§186.4000    Metalaxyt. 

*         •         *         *         • 

(d)  A  feed  additive  regulation  is 
established  for  residues  of  the  fungicide 
metalaxyl,  [N-(2.6-diniethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2.6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester, 
each  expressed  as  metalaxyl,  in  or  on 
the  following  processed  feeds  when 
present  therein  as  a  result  of  application 
to  growing  hops: 


Feeds 


Hops,  spent . 


Parts  per 
million 


20 


[FR  Doc.  88-26421  Filed  11-14-88:  8:45  am] 

BILUNO  CODE  SS«0-50-« 


ENVIROMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SWH-FRL-3476-7] 

Mining  Waste  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  Public  hearing 

location  change. 

summary:  The  Environmental  Protection 
Agency  published  a  notice  of  proposed 
rulemaking  on  the  mining  waste 
exclusion  in  the  October  20, 1988  issue 
of  the  Federal  Register  (53  FR  41288).  At 
this  same  time,  a  public  hearing  on  the 
proposed  rulemaking  was  announced 
[public  participation  section,  53  FR 
41297).  This  public  hearing  was  to  be 
held  on  November  17, 1988  in  conference 
room  10,  U.S.  EPA  from  10:00  am  to  12:00 
noon.  This  public  hearing  will  now  be 
held  from  10:00  am  to  12:00  noon  and 
1:30  p.m.  to  4:00  p.m.  unless  concluded 
earlier.  Registration  begins  at  9:30  am. 
The  hearing  will  now  be  held  at  the  U.S. 


Environmental  Protection  Agency,  South 
Conference  Room  2,  Ground  Floor, 
Waterside  Mall,  401  M  Street.  SW, 
Washington,  DC. 

Requests  to  speak  at  the  public 
hearing  should  be  submitted  in  writing 
to  the  Public  Hearing  Officer,  Office  of 
Solid  Waste.  (WH-562).  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW,  Washington,  DC  20460.  Oral 
and  written  statements  may  be 
submitted  at  the  public  hearing.  Persons 
who  wish  to  make  oral  presentations 
must  restrict  these  to  15  minutes,  and 
are  requested  to  provide  written 
comments  for  inclusion  in  the  official 
record. 

DATES:  EPA  will  accept  public 
comments  on  the  proposed  rulemaking 
until  November  21, 1988.  The  Agency 
will  hold  a  public  hearing  on  November 
17, 1988  from  10:00  am  to  4:00  p.m. 
ADDRESS:  Comments  should  be  sent  to 
the  RCRA/CERCLA  Docket  Clerk, 
Docket  No.  F-8a-MWEP-FFFFF.  Office 
of  Solid  Waste  (WH-565A).  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460, 
(202)  475-9327.  The  public  docket  is 
available  in  the  sub-basement  at  the 
above  address  for  viewing  from  9:00 
a.m.  to  3:30  p.m..  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  hearing  is  at  the  U.S. 
Environmental  Protection  Agency,  South 
Conference  Room  2,  Waterside  Mall,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202)  382-3608. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA/Superfund  Hotline  at  (800)  424- 
9344  or  (202)  382-3000.  or  Dan  Derkics. 
U.S.  EPA  401  M  Street,  SW.  Washington, 
DC  20460.  (202)  382-3608. 

Duted:  November  8, 1988. 
|.  Winston  Porter. 

Assistant  Administrator.  Office  of  Solid 

Waste  and  Emergency  Response. 

[FR  Doc.  88-26302  Filed  11-14-88;  8:45  ami 

BILLING  CODE  6560-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-508;  FCC  88-324] 

Radio  Broadcasting  Services;  Skywave 
Propagation 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  adopted  this 
Notice  of  Proposed  Rule  Making  in 
order  to  develop  a  record  with  respect  to 
use  of  a  new  skywave  propagation 


model  and  related  procedures.  Uce  of 
the  new  model,  representing  the  latest 
understanding  of  skywave  propagation, 
would  result  in  greater  accuracy  in  the 
determination  of  service  and 
interference  in  the  AM  broadcast  band. 

DATES:  Comments  may  be  filed  with  the 
Secretary  of  the  Commission  no  later 
than  December  27. 1988;  and  reply 
comments  may  be  filed  no  later  than 
January  11. 1989. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  W.  Olson,  Policy  and  Rules 
Division.  Mass  Media  Bureau  (202)  632- 
6955. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  88-508.  FCC  88-324,  adopted 
October  13, 1988,  and  released 
November  4, 1988.  The  full  text  of  this 
Commission  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  Notice  of  Proposed  Rule  Making 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street,  NW.. 
Washington.  DC  20037. 

Summary  of  the  Notice  of  Proposed  Rule 
Making 

1.  As  one  step  in  the  process  to 
improve  the  AM  broadcast  service,  the 
Commission  issued  a  Notice  of  Inquiry 
in  MM  Docket  No.  87-267.  52  FR  31795. 
August  24, 1987,  which  provided  a 
comprehensive  review  of  the 
Commission's  AM  broadcast  assignment 
criteria  and  related  matters.  Its  goal  was 
to  identify  any  needed  changes  to  the 
Commission's  Rules  which  would  permit 
AM  stations  to  improve  their  service  to 
the  public  and  enhance  their  ability  to 
compete  in  the  market  place. 

2.  This  Notice  of  Proposed  Rule 
Making  considers  changes  to  the 
procedures  for  calculating  skywave  field 
strength.  Field  strength  calculations  for 
determining  skywave  service  and 
interference  are  performed  in 
accordance  with  §  73.182  of  the  FCC 
Rules  and  currently  employ  three  sets  of 
skywave  field  strength  curves  contained 
in  §  73.190  of  the  FCC  Rules.  These  three 
sets  of  skywave  curves  are  derived  from 
FCC  skywave  field  strength 
measurement  programs  which  were 
conducted  at  various  times  over  the  last 
several  decades. 

3.  In  our  continuing  efforts  to  develop 
a  better  understanding  of  skywave 


propagation  phenomena,  we  have 
analyzed  available  skywave  field 
strength  measurement  data  collected 
during  long  term  field  strength 
measurement  projects.  As  a  result,  we 
have  identified  shortcomings  in  all  of 
the  current  FCC  skywave  field  strength 
curves.  The  following  proposed  changes 
to  the  Commission's  current  Rules  for 
calculating  skywave  field  strength 
overcome  these  shortcomings  and 
incorporate  all  of  the  skywave 
propagation  characteristics  observed 
during  the  Commission's  most  recent 
analysis  of  data.  Comments  are  invited 
on  these  proposed  changes,  and,  in 
addition,  the  Commission  will  consider 
alternative  proposals  which  may 
provide  potential  improvements  related 
to  calculating  skywave  field  strength  in 
the  AM  broadcast  service. 

4.  The  Commission's  staff  has 
developed  a  new  skywave  propagation 
model.  This  new  model  is  more  accurate 
than  the  three  sets  of  curves  currently  in 
§  73.190  of  the  FCC  Rules  and  takes  into 
account  the  effects  of  the  geomagnetic 
latitude  of  the  propagation  paths, 
resulting  in  a  more  accurate  depiction  of 
skywave  service  contours  for  Class  I 
clear  channel  stations  as  well  as 
interference  calculations  on  all 
channels. 

5.  We  propose  amending  the  Rules  to 
incorporate  the  use  of  the  new 
propagation  model  which  is  shown  in 
the  Appendix.  We  are  proposing  to  use 
the  geomagnetic  latitude  of  the  great- 
circle  midpoint  of  the  propagation  path 
for  these  calculations.  The  proposed 
procedure  also  includes  formulas  for 
converting  geographic  latitude  to 
geomagnetic  latitude.  Finally,  we 
propose  to  make  field  strength 
calculations  using  the  formula  for  the 
new  skywave  model,  as  well  as 
associated  formulas,  controlling  in  order 
to  avoid  disputes  that  can  result  from 
inaccuracies  resulting  from  graphical 
methods.  Accordingly,  we  do  not 
propose  to  include  curves  in  the  FCC 
Rules. 

6.  Currently,  great-circle  calculations 
are  used  for  determining  skywave  field 
strength  at  a  given  distance.  This 
method  ignores  the  fact  that  skywave 
signals  are  usually  reflected  by  the  E 
layer  of  the  ionosphere  which  is  at  an 
altitude  of  approximately  100  km.  Thus, 
even  for  a  receiving  point  only  1  km 
away  from  the  transmitter,  the  skywave 
may  travel  200  km  to  reach  its 
destination. 

7.  To  correct  this  deficiency,  the  new 
propagation  model  that  we  are 
proposing  specifies  use  of  a  new  term, 
slant  distance,  which  is  the  total 
distance  that  a  skywave  signal  travels 
along  a  propagation  path,  including  the 


distance  traveled  to  and  from  the  E 
layer  of  the  ionosphere.  The  elevation 
angle  for  the  propagation  path  would 
continue  to  be  determined  on  the  basis 
of  the  actual  great-circle  distance  in 
accordance  with  the  formula  in 
§  73.190(d)  of  die  FCC  Rules. 

8.  Several  decades  ago.  the  FCC 
adopted  two  hours  after  sunset  (SS+  2) 
as  the  reference  hour  for  its  propagation 
models  in  AM  broadcasting.  It  was 
believed  that  the  ionosphere  was  fully 
stabilized  and  field  strength  maximized 
at  two  hours  after  sunset.  It  is  now 
known  that  skywave  field  strength 
continues  to  increase  until 
approximately  six  hours  past  sunset 
(SS-l-6).  In  addition,  recent  findings 
indicate  that  skywave  field  strengths  at 
approximately  SS-(-2  display  a  certain 
degree  of  frequency  dependence,  greater 
attenuation  by  the  ionosphere  on  east- 
west  paths  than  that  for  paths  in  other 
directions,  and  greater  attenuation  of 
field  strength  corresponding  to  the 
number  of  sunspots.  Our  analysis 
indicates  that  these  effects  are 
significantly  reduced  for  a  reference 
hourof  SS  +  6. 

9.  We  have  concluded  that  use  of 
SS-l-6  as  the  reference  hour  for  the  new 
propagation  model  has  merit  and  would 
ensure  uniform  calculations  for  all 
frequencies  and  propagation  paths. 
Moreover,  this  reference  hour  would 
better  represent  the  "worst  case"  for 
interference  calculations,  thus 
minimizing  the  levels  of  new 
interference  that  would  be  introduced  in 
the  future.  The  formula  in  the  Appendix 
for  the  new  skywave  propagation  model 
includes  a  2.5  dB  factor  to  account  for 
the  greater  field  strength  that  occurs  at 
SS-t-6. 

10.  The  new  model  being  proposed 
depicts  field  strength  values  exceeded 
50%  of  the  time  and  is  used  for 
calculating  the  skywave  service 
contours  for  Class  I  clear  channel 
stations.  It  is  necessary,  however,  to 
convert  to  field  strength  exceeded  10% 
of  the  time  for  calculating  skywave 
interference  for  all  classes  of  stations. 
Studies  indicate  that  this  conversion  is  a 
function  of  the  midpoint  geomagnetic 
latitude  of  the  propagation  path  and 
varies  from  approximately  6  dB  in  low- 
latitude  areas  to  more  than  10  dB  in 
high-latitude  areas.  A  formula  shown  in 
the  Appendix  has  been  developed  that 
depicts  the  conversion  factor  as  a 
function  of  geomagnetic  latitude.  We  are 
proposing  use  of  this  formula  in 
determining  the  applicable  conversion 
factor. 

11.  Recognizing  the  relationship 
between  the  skywave  propagation 
model  which  we  are  considering  in  this 
Notice  and  other  assignment  criteria 


that  may  be  considered  in  future  rule 
making  proceedings,  we  note  that  there 
may  be  practical  reasons  for  considering 
a  delay  in  implementing  a  new 
propagation  model,  if  adopted,  until 
consideration  of  other  possible  changes 
to  interrelated  technical  assignment 
criteria  is  considered.  Rather  than 
implementing  various  changes  to  the 
technical  assignment  criteria  in  a  "piece 
meal"  fashion,  there  may  be  merit  in 
considering  implementing 
simultaneously  all  the  interrelated 
changes  that  may  ultimately  be  adopted. 
We  seek  comment  on  the  advisability  of 
such  an  approach. 

12.  It  would  not  be  our  intent  to 
require  any  modifications  of  existing 
operations  as  a  result  of  the  changes 
proposed  in  this  Notice.  Moreover,  we 
believe  that  the  same  principle  would 
apply  to  applications  pending  at  the 
time  any  changes  proposed  herein  are 
implemented. 

13.  This  is  a  nonrestricted  notice  and 
comment  rule  making  proceeding.  See 
§§  1.1201(b),  1.1202(f),  1.1203  and 
1.1206(a)  of  the  Commission's  Rules.  47 
CFR  §§  1.1201(b),  1.202(f),  1.1203  and 
1.1206(a)  for  rules  governing  permissible 
ex  parte  contacts. 

14.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605.  if  is 
certified  that  the  proposed  rule  will  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
changes  proposed  only  relate  to  the 
standards  (curves  and  formulas)  used  to 
calculate  skywave  field  strength.  Actual 
interference  is  not  expected  to  increase 
as  a  result  of  the  specific  changes 
proposed  in  this  Notice. 

15.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

16.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  December  27. 
1988,  and  reply  comments  on  or  before 
January  11, 1989.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

17.  Authority  for  the  action  taken  is 
contained  in  sections  4(i).  303  and  307  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303  and  .30". 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

Appendix — Calculation  of  Skywave 
Field  Strengtli 

The  following  formulas  are  proposed 
to  be  used  in  place  of  the  curves  in 
§  73.190  of  the  FCC  Rules.  The  methods 
used  to  determine  other  factors  such  as 
radiation  value,  elevation  angle,  and  {[d] 
are  unchanged  and  can  be  determined 
by  referring  to  the  appropriate  section  of 
the  FCC  Rules. 


1.  Skywave  field  strength,  50%  of  the 
time(atSS+6J: 

The  skywave  field  strength.  fc(50),  for 
a  characteristic  field  strength  of  100 
mV/M  at  1  km  is  given  by: 

FA50]  =   (97.5  -   20  log  D)   -   (2ir   +  4.95 
tan^  e„)V(Z?/lOOO)  dBf^V/m)     (1) 

The  slant  distance,  D,  is  given  by: 

D  =  \/40,000  +  (flkm    (2) 

The  geomagnetic  latitude  of  the 
midpoint  of  the  path,  ^,  is  given  by: 

<i)M   =  arcsin[sin  o«  sin  78.5°   +  cos  am 
cos7S.5°  cos{69  +  bfi]]  degrees     (3) 

The  short  great-circle  path  distance,  d, 
is  given  by: 


d  =  111.18<y  km     (4) 

Where: 

d"  =  arcco8(sin  or  sin  o*  +  cos  or  cos  o* 

co8{6j»  -  br]]  degrees    (5) 

Where: 

ot  is  the  geographic  latitude  of  the 

transmitting  terminal  (degrees) 
Or  is  the  geographic  latitude  of  the 

receiving  terminal  (degrees) 
br  is  the  geographic  longitude  of  the 

transmitting  terminal  (degrees) 
bg  is  the  geographic  longitude  of  the 

receiving  terminal  (degrees) 
ait  is  the  geographic  latitude  of  the 

midpoint  of  the  great-circle  path  and 

is  given  by: 


sino.cos(.^j  4cosa.s.n(-j(         [^„^,.„,.         }J    ^^f^^  (6) 


flM  =  90-arccos^sinoflCos^2;  -       ^-jJi        cosaflS.n. 

6a/  is  the  geographic  longitude  of  the  midpoint  of  the  great-circle  path  and  is  given  by: 

r  /cos(4^) -sinowsinawN  I 

bM  =  fcfl  +  i-  arccos    ^— degrees 

I  \^  cosoiicosoM  yj 


{') 


Note(l):  If  |ft«|  is  greater  than  60 
degrees,  equation  (1)  is  evaluated  for 
1 0*f  I  =60  degrees. 

Note(2):  North  and  east  are 
considered  positive;  south  and  west 
negative. 

Note(3):  In  equation  (7),  A=  -1  if 
bR>br,  otherwise  A  =  1. 

2.  Skywave  field  strength,  10%  of  the 
time(atSS  +  6): 

The  skywave  field  strength,  Fc{\Q],  is 
given  by: 

F^10)  =  n50)  +  I  dB(piV/M)     (8) 

Where: 

A  =  6  when  \Bsi\  <  40 

A  =  O.2|0«|   -  2  when  40  <  |ffj#|  <  60 

A  =  10  when  1 0v  |  >  40 
[PR  Doc.  88-26109  Filed  11-14-88;  8:45  am] 
BILLING  COOE  6712-01-M 

DEPARTMENT  OF  JUSTICE 

Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Property  Destruction  by  Arson  or 
Explosives 

agency:  United  States  Parole 

Commission,  Justice. 

action:  Proposed  rule  and  request  for 

comments. 

SUIIMARY:  The  U.S.  Parole  Commission 
proposes  to  amend  its  paroling  policy 
guideline  that  refers  to  property 
destruction  by  arson  or  explosives.  The 


proposed  amendment  would  expand  the 
types  of  crimes  covered  by  that 
guideline  to  include  fires  which  are  not 
"arsons,"  but  which  involve  a  danger  or 
potential  danger  to  human  lives.  This 
proposal  reflects  the  Commission's 
current  practice  of  rating  most  prison 
fires  under  this  guideline,  and  makes  it 
clear  that  a  fire  deliberately  set  in  a 
prison  is  normally  to  be  treated  as 
equivalent  in  seriousness  to  an  arson, 
even  though  the  legal  definition  of 
"arson"  may  not  be  met,  in  every  case. 

date:  Public  comment  must  be  received 
by  December  15, 1988. 

ADDRESS:  Comments  should  be 
addressed  to:  Michael  A.  Stover,  Acting 
General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Stover,  Acting  General 
Counsel,  U.S.  Parole  Commission, 
telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Parole  Commission  has  traditionally 
considered  any  fire  deliberately  set  in  a 
prison  to  be  equivalent  in  seriousness  to 
an  arson,  and  has  rated  such  offenses  on 
its  guidelines  at  28  CFR  2.20  under 
Chapter  Three,  Subchapter  A,  paragraph 
301  ("Property  Destruction  by  Arson  or 
Explosives"). 

The  heading  of  paragraph  301, 
however,  is  so  drafted  as  to  require  the 
Commission  to  term  every  prison  fire 
that  fits  the  substantive  definitions  at 
301  (a)  or  (b)  to  be  an  "arson,"  which  is 
not  always  a  legally  defensible 


proposition.  Arson  (as  commonly 
defined  in  the  statutes  of  the  states  in 
which  Federal  prisons  are  located)  is  a 
term  that  does  not  cover  every  type  of 
serious  fire  that  can  occur  inside  a 
prison.  Yet,  in  the  commission's  view, 
the  offenses  are  equivalent  because  a 
deliberate  fire  set  in  a  prison  has 
enormous  potential  for  taking  human 
life. 

This  potential  may  lie  in  an  immediate 
danger  to  other  prisoners  because  of  the 
physical  constraints  of  the  prison  setting 
(danger  of  smoke-inhalation,  injury  from 
attempts  to  escape  the  scene  of  the  fire, 
and  the  like)  or  it  may  be  secondary,  in 
that  even  a  fire  with  no  immediately 
harmful  potential  tends  to  encourage  the 
setting  of  more  fires,  either  by  the  same 
inmate  or  others,  if  not  adequately 
deterred. 

The  Commission's  view  of  the 
seriousness  of  prison  fires  is  based  on  a 
review  of  the  many  tragic  episodes  over 
the  past  twenty  years,  in  which  scores 
of  lives  have  been  lost  in  prison  fires. 

Therefore,  the  Commission  proposes 
to  delete  the  reference  to  "arson"  in  the 
heading  of  paragraph  301  and  to 
substitute  the  more  general  term  "fire". 
A  fire  that  meets  the  definitions  in 
paragraphs  301  (a)  and  (b)  will 
necessarily  include  all  serious  prison 
fires,  whether  arson  or  not.  If  a  prison 
fire  is  not  serious  enough  to  pose  some 
potential  danger  to  human  lives  or  to 
property,  it  would  be  considered  as  an 
administrative  violation  only. 

This  proposed  rule  change  will  not 
have  a  si^ifioant  economic  impact  on  a 
substantial  number  of  small  entities 


within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Probation  and  parole, 
Prisoners. 

The  Proposed  Amendment 

Accordingly,  the  Commission 
proposes  to  amend  Part  2  of  28  CFR  as 
follows: 

PART  2— (AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203{a)(l}  and 
4204(a)(6). 

§2.20    [Amended] 

2.  28  CFR  2.20,  Chapter  Three, 
Subchapter  A,  Paragraph  301,  is 
amended  to  substitute  the  word  "fire" 
for  the  word  "arson"  in  the  heading  of 
paragraph  301.  This  heading  is  revised 
to  read  as  follows: 

CHAPTER  3— OFFENSES  INVOLVING 
PROPERTY 

Subchapter  A — Arson  and  Other  Property 
Destruction  Offenses 

301  Property  Destruction  by  Fire  or 
Explosives 

Issued  in  Chevy  Chase,  Maryland,  on 
October  14, 1988. 
Benjamin  F.  Baer, 
Ciiairman,  U.S.  Parole  Commission. 
[FR  Doc.  88-26325  Filed  11-14-88;  8:45  amj 
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This   section  of  the  FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,   committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing   of  petitions  and 
applications  and   agency   statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  General  License  GTE: 
Certifications  for  General  License  GTE 
(Temporary  Exports). 

Form  Number:  Agency — EAR 
371.11(b)(1);  OMB— 0694-0029. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  154  respondents;  80  reporting/ 
recordkeeping  hours.  Average  hours  per 
respondent  is  31  minutes. 

Needs  and  Uses:  The  Export 
Administration  Regulations  authorizes 
the  temporary  export  of  some  controlled 
commodities  without  the  requirement  to 
obtain  a  validated  license.  This  special 
authorization  is  the  General  License 
GTE.  However,  an  exporter  must  supply 
certain  information  to  BXA  prior  to 
shipping  under  the  General  License 
GTE.  The  information  provided  is  used 
by  BXA  to  make  sure  that  the  exporter 
is  making  proper  use  of  the  GTE  license. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion/ 
Recordkeeping. 

Respndent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  November  2. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-26282  Filed  11-14-88:  8:45  am] 
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Bureau  of  the  Census 

Annual  Wholesale  Trade; 
Determination 

In  accordance  with  Title  13.  United 
States  Code,  sections  182,  224,  and  225. 1 
have  determined  the  Census  Bureau 
needs  to  collect  data  covering  year-end 
inventories,  annual  sales,  and  purchases 
to  provide  a  sound  statistical  basis  for 
the  formation  of  policy  by  various 
governmental  agencies.  These  data  also 
apply  to  a  variety  of  public  and  business 
needs.  This  annual  survey  is  a 
continuation  of  similar  wholesale  trade 
surveys  conducted  each  year  since  1978. 
It  provides  on  a  comparable 
classification  basis  annual  sales  and 
purchases  for  1988  and  inventories  for 

1987  and  1988.  Starting  this  year,  data  on 
inventory  related  expenses  required  by 
the  Tax  Reform  Act  of  1986  also  will  be 
collected  for  1987  and  1988.  These  data 
are  not  available  publicly  on  a  timely 
basis  from  nongovernmental  or  other 
governmental  sources. 

The  Census  Bureau  will  require 
selected  firms  operating  merchant 
wholesale  establishments  in  the  United 
States  (with  sales  sizes  determining  the 
probability  of  selection)  to  report  in  the 

1988  Annual  Wholesale  Trade  Survey. 
We  will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submission  within  30  days  after 
receipt.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  speciHed  above. 

We  will  provide  copies  of  the  forms 
upon  written  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233. 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 


Dated:  November  a  1988. 
John  G.  Keane, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  88-26320  Filed  11-14-88;  8:45  am] 
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Bureau  of  Export  Administration 

The  MCTL  Implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  December  6, 
1988,  9:30  a.m..  Herbert  C.  Hoover 
Building,  Room  4830, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC.  The  Committee  advises  and  assists 
the  Office  of  Technology  and  Policy 
Analysis  in  the  implementation  of  the 
Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  and  provides  for  continuing 
review  to  update  the  Regulations  as 
needed. 

Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  members  &  Public 
Attendees. 

3.  Introduction  of  Invited  Guests. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Summary  of  Committee 
Recommendation  Regarding  COCOM 
Participation. 

6.  Proposed  New  Approach  to  Control 
List  Development  Based  on  Military 
Requirements  of  Adversary  Countries. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto.  The  General  Session  of 
the  meeting  will  be  open  to  the  public 
and  a  limited  niunber  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 


that  the  series  of  meetings  or  portions  of 
meetings  of  the  committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
contact  Ruth  D.  Fitts,  202-377-2583. 

Date.  November  8, 1988. 
Betty  A.  Ferrell. 

Acting  Director.  Technical  Support  Staff. 
Office  of  Technology  and  Policy  Analysis. 
(FR  Doc.  88-26329  Filed  11-14-88;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  finding  of 
conformance. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NMFS,  announces  that  the 
Government  of  Vanuatu  has  submitted 
information  which  demonstrates  that 
Vanuatu  and  the  tuna  purse  seine 
fishing  vessels  under  its  control  are  in 
conformance  with  U.S.  marine  mammal 
regulations.  As  a  result  of  this  finding, 
yellowfin  tuna  from  Vanuatu  may  be 
imported  into  the  United  States. 
DATES:  This  finding  is  effective 
November  14, 1988  and  remains  in  effect 
until  December  31, 1989. 
ADDRESS:  A  copy  of  the  administrative 
record  for  this  determination  may  be 
obtained,  at  cost,  by  contacting  the 
Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 

Charles  Fullerton,  Regional  Director,  or 
].  Gary  Smith,  Deputy  Regional  Director, 
Southwest  Region,  NMFS  at  213-514- 
6196. 

SUPPLEMENTARY  INFORMATION:  On 
March  18, 1988  (53  FR  8910).  the  NMFS 
promulgated  interim  final  rules 
concerning  the  importation  of  yellowfin 


tuna  caught  by  purse  seines  in  the 
eastern  tropical  Pacific  Ocean  (ETP). 
Under  this  rule,  in  order  to  import 
yellowfin  tuna  into  the  United  States, 
any  nation  which  has  purse  seine 
vessels  of  400  tons  carrj'ing  capacity  or 
greater  operating  in  the  ETP  must  supply 
documentary  evidence  that  it  has  a 
regulatory  program  governing  the 
incidental  taking  of  marine  mammals 
(porpoise)  in  the  tuna  fishery  and  a 
resultant  mortality  rate  of  marine 
mammals  which  are  comparable  to  that 
of  the  United  States. 

The  Government  of  Vanuatu  has 
submitted  its  laws  for  the  protection  of 
marine  mammals  involved  in  the  tuna 
purse  seine  fishery  and  the  required 
information  relating  to  the  tuna  vessels 
fishing  under  its  laws  and  marine 
mammal  mortality  performance  of  those 
vessels.  The  Assistant  Administrator 
finds,  after  consultation  with  the 
Department  of  State,  that  the  laws  and 
program  for  the  protection  of  porpoise 
are  comparable  to  those  of  the  United 
States  (50  CFR  216.24).  Data  relating  to 
fleet  performance  during  1986, 1987  and 
part  of  1988,  were  prepared  by  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  based  on  reports  from 
observers  placed  aboard  fishing  vessels 
by  the  lATTC.  The  Assistant 
Administrator  accepts  these  data  as 
accurate  and  meet  the  requirements  of 
the  interim  rule. 

The  interim  rule  does  not  require  that 
a  nation's  fleet  porpoise  mortality 
performance  meet  either  the  negative 
trend  test  or  the  comparability  test  for 
1988.  Therefore,  the  Government  of 
Vanuatu  has  met  all  of  the  current 
requirements  for  importing  yellowfin 
tuna  into  the  United  States 

Date:  November  9, 1988. 
James  W.  Brennan. 
Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-26286  Filed  11-14-88:  8:45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Levels  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  In  Bangladesh; 
Correction 

November  9. 1988. 

Correction 

In  footnote  2  of  the  table  in  the  letter 
to  the  Commissioner  of  Customs 
published  on  January  12, 1988  (53  FR 
752),  add  TSUSA  numbers  384.0505, 


BEST  COPY  AVAILABLE 


384.0511  and  384.0512  to  the  TSUSA's  for 

Category  341pt. 

Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

(FR  Doc.  88-26327  Filed  11-14-88:  8:45  am] 

BHJJNG  CODE  SSIO-DR-M 

Announcement  of  import  Restraint 
Umits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit>er,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  From  Taiwan;  Correction 

November  9. 1988. 

Correction 

In  the  table  in  the  letter  to  the 
Commissioner  of  Customs  published  on 
January  4, 1988  (page  63,  third  column), 
correct  the  level  for  Category  659-C 
from  1.176,146  pounds  to  1.178,146 
pounds. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-26327  Filed  11-14-88:  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  89-00001] 

Designs  By  Cyrena,  Inc^  Provisional 
Acceptance  of  a  Settlement 
Agreement 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

Settlement  Agreement  under  the 

Flammable  Fabrics  Act. 

SUMMARY:  Under  requirements  of  16 
CFR  1605.13,  the  Commission  must 
publish  in  the  Federal  Register  consent 
agreements  which  it  provisionally 
accepts  under  the  Flammable  Fabrics 
Act.  Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Designs  By  Cyrena,  Inc.,  a  corporation, 
and  Cyrena  Anne  Nolan,  individually 
and  as  an  officer  of  the  corporation. 
DATE:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  by  filing  a  written  request 
with  the  Office  of  the  Secretary  by 
November  30, 1988. 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Moore,  Jr..  Trial  Attorney. 
Directorate  for  Compliance  and 
Administrative  Litigation,  Consumer 
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Product  Safety  Commission, 

Washington.  DC  20207;  telephone  (301) 

492-6626. 

SUPPLEMENTARY  INFORMATION: 

(attached) 

Date:  November  8. 1988. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

In  the  Matter  of  Designs  By  Cyrena,  Inc.,  a 
corporation,  and  Cyrena  Anne  Nolan, 
individually  and  as  an  officer  of  the 
corporation.  CPSC  Docket  No.  89-COOOl. 

Consent  Order  Agreement 

Cyrena  Anne  Nolan  and  Designs  By 
Cyrena.  Inc..  3721  Fox  Hollow,  Fort 
Worth.  Texas  76109  (hereinafter 
"Respondents"),  enter  into  this  Consent 
Order  Agreement  (hereinafter, 
"Agreement")  with  the  staff  (hereinafter, 
the  "staff")  of  the  Consumer  Product 
Safety  Commission  (Commission) 
pursuant  to  the  procedure  for  Consent 
Order  Agreements  contained  in 
S  1605.13  of  the  Commission's 
Procedures  for  Investigations. 
Inspections,  and  Inquiries  under  the 
Flammable  Fabrics  Act  (FFA).  16  CFR 
1605. 

This  Agreement  and  Order  are  for  the 
sole  purpose  of  settling  allegations  of 
the  staff  that  Respondents  sold 
children's  sleepwear  that  is  subject  to, 
but  failed  to  comply  with,  the 
Flammable  Fabrics  Act  and  the 
Standards  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  0  Through 
6x  (FF  3-71,  amended).  16  CFR  1615.  and 
Sizes  7  Through  14  (FF  5-74),  16  CFR 
1616  (hereinafter,  the  "Gfiildren's 
Sleepwear  Standard")ossued 
thereunder,  as  more  fully  set  forth  in  the 
complaint  accompanying  this 
Agreement. 

Respondents  And  The  Staff  Agree 

1.  The  Consumer  Product  Safety 
Conmiission  has  jurisdiction  in  this 
matter  under  the  following  acts: 
Consumer  Product  Safety  Act  (15  U.S.C. 
2051  et  seq.].  Flammable  Fabrics  Act  (15 
U.S.C.  1191  et  seq.],  and  Federal  Trade 
Commission  Act  (15  U.S.C.  41  et  seq.). 

2.  Respondent  Cyrena  Anne  Nolan  is 
the  President  of  the  respondent 
corporation.  Designs  By  Cyrena.  Inc.. 
incorporated  under  the  laws  of  the  State 
of  Texas. 

3.  Respondents  are  engaged  in  the 
manufacture  and  sale  of  children's 
sleepwear  with  the  principal  place  of 
business  located  at  3721  Fox  Hollow, 
Fort  Worth,  Texas.  76109. 

4.  Respondents  are  now  and  have 
been  engaged  in  one  or  more  of  the 
following:  The  manufacture  for  sale,  the 
sale,  or  the  offering  for  sale,  in 
commerce,  or  the  introduction,  delivery 


for  introduction,  transportation  in 
commerce,  or  the  sale  or  delivery  after 
sale  or  shipment  in  commerce,  of  a 
product,  fabric,  or  related  material 
which  is  subject  to  the  requirements  of 
the  Flammable  Fabrics  Act.  15  U.S.C. 
1191  et  seq.,  and  the  Children's 
Sleepwear  Standard. 

5.  This  Agreement  is  for  settlement 
purposes  only,  does  not  constitute  an 
admission  by  Respondents  that  they 
have  violated  the  law.  and  becomes 
effective  only  upon  its  final  acceptance 
by  the  Commission  and  service  of  the 
incorporated  Order  upon  Respondents. 

6.  Respondents  waive  (a)  all 
requirements  for  findings  of  fact  and 
conclusionsof  law  in  the  disposition  of 
this  matter,  and  (b)  administrative  and 
judicial  review  of  the  facts  and 
proceedings. 

7.  The  requirements  of  this  Order  are 
in  addition  to.  and  not  to  the  exclusion 
of.  other  remedies  such  as  criminal 
penalties  which  may  be  pursued  under 
section  7  of  the  FFA.  15  U.S.C.  1196. 

8.  Violation  of  the  provisions  of  the 
Order  may  subject  Respondents  to  a 
civil  penalty  for  each  such  violation,  as 
prescribed  by  law. 

9.  The  Commission  may  disclose  the 
terms  of  this  Consent  Order  Agreement. 

10.  This  Agreement  and  the  Complaint 
accompanying  the  Agreement  may  be 
used  in  interpreting  the  Order. 

11.  No  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  this  Agreement  or  Order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

Upon  acceptance  of  this  Agreement, 
the  Commission  shall  issue  the  following 
Order: 

Order 

/ 

//  is  Hereby  Ordered  That 
Respondents,  and  their  successors  and 
assigns,  agents,  representatives,  and 
employees  of  the  respondent 
corporation,  directly  or  through  any 
person,  corporation,  subsidiary, 
division,  or  other  business  entity,  or 
through  any  agency,  device  or 
instrumentality,  do  forthwith  cease  and 
desist  from  selling  or  offering  for  sale,  in 
commerce,  or  manufacturing  for  sale,  in 
commerce,  or  importing  into  the  United 
States  or  introducing,  delivery  for 
introduction,  transporting  or  causing  to 
be  transported,  in  commerce,  or  selling 
or  delivering  after  sale  or  shipment  in 
commerce,  any  product,  fabric  or  related 
material  which  fails  to  conform  to  the 
Standards  for  the  Flammability  of 
Children's  Sleepwear.  Sizes  0  through 
6X  (FF  ^71.  amended)  16  CFR  1615,  and 


Sizes  7  through  14  (FF  5-74),  16  CFR 
1616. 

// 

//  is  Further  Ordered  That 
Respondents  perform  all  flammability 
testing  required  by  §§  1615.3, 1615.4, 
1615.32, 1615.35, 1616.3. 1616.4. 1616.5. 
1616.32.  and  1616.35  of  the  Children's 
Sleepwear  Standard,  16  CFR  1615.3, 
1615.4, 1615.32, 1615.35, 1616.3, 1616.4. 
1616.5, 1616.32,  and  1616.35. 

Ill 

It  is  Further  Ordered  That 
Respondents  prepare  and  maintain  all 
written  records  required  by 
§§  1615.31(e)  and  1616.31(d)  of  the 
Children's  Sleepwear  Standard,  16  CFR 
1615.31(e)  and  1616.31(d). 

IV 

It  is  Further  Ordered  That 
Respondents  shall  forthwith  distribute  a 
copy  of  this  Order  to  each  contractor 
and  subcontractor  with  whom  they  do 
business. 


It  is  Further  Ordered  That 
Respondents  shall,  within  sixty  (60) 
days  after  service  upon  them  of  this 
Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

VI 

It  is  Further  Ordered  That  for  a  period 
of  five  (5)  years  from  the  date  this  Order 
becomes  final  within  the  meaning  of  the 
Federal  Trade  Commission  Act, 
Respondents  notify  the  Commission  of 
any  proposed  change  in  the  way 
Respondents  do  business  which  may 
affect  their  compliance  obligations 
arising  out  of  this  Order.  Respondents 
shall  notify  the  Commission  of  each 
such  change  24  hours  after  learning  of 
same. 

VII 

It  is  Further  Ordered  That  the 
Consent  Order  Agreement  is 
provisionally  accepted  pursuant  to  16 
CFR  1605.13,  and  shall  be  placed  on  the 
public  record,  and  the  Commission  shall 
announce  provisional  acceptance  of  the 
Consent  Order  Agreement  in  the 
Commission's  Public  Calendar  and  in 
the  Federal  Register. 

Any  agreement,  understanding, 
representation,  or  interpretation  that  is 
not  contained  in  this  Agreement  and  in 
the  incorporated  Order  may  not  be  used 
to  vary  or  contradict  the  terms  of  the 
Order  subsequently  issued  by  the 
Commission. 


Signed  this  8th  day  of  November  1988. 
Cyrena  Anne  Nolan, 

Individually  and  as  President  of  Designs  by 
Cyrena.  Inc^  3721  Fox  Hollow,  Forth  Worth. 
Texas  76109. 

David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Alan  H.  Scboem, 

Director.  Division  of  Administrative 
Litigation. 

William ).  Moore,  ]t.. 

Trial  Attorney.  Division  of  Administrative 
Litigation,  Counsel  for  the  Commission  Staff 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207. 

By  direction  of  the  Commission,  this 
Consent  Order  Agreement  is 
provisionally  accepted  pursuant  to  16 
CFR  1605.13,  and  shall  be  placed  on  the 
public  record,  and  the  Commission  shall 
announce  provisional  acceptance  of  the 
Consent  Order  Agreement  in  the 
Commission's  Public  Calendar  and  in 
the  Federal  Register. 

So  Ordered  by  the  Commission,  this  8th 
day  of  November  1988. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

Complaint 

Nature  of  Proceedings 

In  the  matter  of  Cyrena  Ann  Noland.  d/b/a 
Designs  by  Cyrena  Ann  Noland,  CPSC 
Docket  No.  8»-C0001. 

The  staff  of  the  Consumer  Product 
Safety  Commission  believes  that  Cyrena 
Ann  Noland.  doing  business  as  Designs 
by  Cyrena  Ann  Noland.  (hereinaffer 
"Respondent"),  as  a  sole  proprietorship 
under  the  laws  of  the  State  of  Texas,  is 
subject  to  and  has  violated  provisions  of 
the  Flammable  Fabrics  Act,  as  amended, 

15  U.S.C.  1191  et  seq.  (hereinafter,  the 
"FFA");  the  Federal  Trade  Commission 
Act.  as  amended.  15  U.S.C.  41  et  seq. 
(hereinafter,  the  "FTCA");  and  the 
Standards  for  the  Flammability  of 
Children's  Sleepwear  Sizes  0  Through 
6X  (FF  3-71,  amended).  16  CFR  Part 
1615.  and  Sizes  7  Through  14  (FT  5-74). 

16  CFR  Part  1616  (hereinafter,  the 
"Children's  Sleepwear  Standard").  It 
appears  to  the  Commission  from  the 
information  available  to  its  staff  that  it 
is  in  the  public  interest  to  issue  this 
complaint. 

Therefore,  by  virtue  of  the  authority 
vested  in  the  Commission  by  section 
30(b)  of  the  Consumer  Product  Safety 
Act.  as  amended.  15  U.S.C.  2079(b) 
(hereinafter,  the  "CPSA");  the 
Commission  ptirsuant  to  sections  3  and 
5  of  the  FFA.  15  U.S.C.  1192  and  1194. 
and  section  5  of  the  FTCA,  15  U.S.C.  45. 
and  in  accordance  with  the 


Commission's  Rules  of  Practice  for 
Adjudicative  Proceedings.  16  CFR  Part 
1025.  hereby  issues  this  complaint  and 
states  the  staffs  charges  as  follows: 

1.  Respondent  Cyrena  Ann  Noland  is 
doing  business  as  Designs  by  Cyrena 
Ann  Noland.  a  sole  proprietorship  under 
the  laws  of  the  State  of  Texas. 

2.  Respondent's  principal  place  of 
business  is  located  at  3721  Fox  Hollow. 
Fort  Worth,  Texas,  76109. 

3.  Respondent  is  engaged  in  the 
manufacturing  for  sale,  sale,  and 
offering  for  sale,  in  commerce,  and  has 
introduced,  delivered  for  introduction, 
transported  and  caused  to  be 
transported  in  commerce,  and  has  sold 
or  delivered  after  sale  or  shipment  in 
commerce,  as  the  term  "commerce"  is 
defined  in  section  2(b)  of  the  FFA,  15 
U.S.C.  1191(b),  children's  sleepwear. 

4.  Each  article  of  children's  sleepwear 
identified  in  paragraph  3  of  the 
complaint  is  a  product  of  wearing 
apparel,  either  size  0  to  6X  or  size  7  to 
14,  such  as  nightgowns,  pajamas,  or 
similar  or  related  items,  such  as  robes, 
intended  to  be  worn  primarily  for 
sleeping  or  activities  related  to  sleeping, 
and  is.  therefore: 

a.  "Children's  sleepwear"  within  the 
meaning  of  §  1615.1(a)  or  §  1615.2(a)  of 
the  Children's  Sleepwear  Standard; 

b.  An  "article  of  wearing  apparel"  and 
a  "product"  as  these  terms  are  defined 
in  sections  2  (d)  and  (h)  of  the 
Flammable  Fabrics  Act,  as  amended,  15 
U.S.C.  1191  (e)  and  (h). 

5.  Respondent  is  subject  to,  but  has 
failed  to  comply  with,  the  Children's 
Sleepwear  Standard  in  that: 

a.  Respondent  failed  to  perform  any  of 
the  flammability  testing  required  by 

§5 1615.3  and  1616.3  of  the  Children's 
Sleepwear  Standard,  16  CFR  1615.3  and 
1616.3. 

b.  Respondent  failed  to  maintain  any 
of  the  manufacturing  specification  or 
test  records  required  by  §§  1615.31(e) 
and  1616.31(d)  of  the  Children's 
Sleepwear  Standard,  16  CFR  1615.31(e) 
and  1616.31(d). 

c.  Respondent  made  and  sold  in 
commerce  children's  sleepwear  that 
failed  to  comply  with  the  test  criterion 
set  forth  at  §  1615.3(b)(1)  of  the 
Children's  Sleepwear  Standard,  16  CFR 
1615.3(b)(1). 

6.  The  acts  by  Respondent  set  forth  in 
paragraph  6  of  the  complaint  are 
unlawful  and  constitute  an  unfair 
method  of  competition  and  an  imfair 
and  deceptive  practice  in  commerce 
under  the  FTCA.  in  violation  of  section 
3(a)  of  the  FFA.  15  U.S.C.  1192(a).  for 
which  a  cease  and  desist  order  may  be 
issued  against  Respondent  pursuant  to 
section  5(b)  of  the  FFA,  15  U.S.C. 


1194(b).  and  section  45  of  the  FTCA.  15 
U.S.C.  45. 

Relief  Sought 

Wherefore,  the  premises  considered, 
the  Commission  hereby  issues  this 

Complaint  on  the day  of 

,  1988  for  Respondent  to 


show  cause  why  an  Order  to  cease  and 
desist  from  engaging  in  any  future 
violation  of  the  Standards  for  the 
Flammability  of  Children's  Sleepwear 
Sizes  0  to  6X  and  7  to  14, 16  CFR  Parts 
1615  and  1616,  should  not  be  issued. 

By  direction  of  the  Commission. 
David  Schmeltzer, 

Associate  Executive  Director.  Directorate  for 
Compliance  and  Administrative  Litigation. 
Alan  H.  Schoem, 

Director.  Division  of  Administrative 
Litigation. 

William ).  Moofe,  Jr., 
Trial  Attorney,  Division  of  Administrative 
Litigation.  Counsel  for  Commission  Staff. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207. 
[FR  Doc.  88-26323  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  SSSS-OI-M 


DEPARTMENT  OF  EDUCATION 
[84.1 16G1 

Applications  for  New  Awards  Under  a 
Targeted  Competition  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education  (FIPSE)  for  Fiscal  Year  1989 

Purpose:  Provides  grants  to  or  enters 
into  cooperative  agreements  with 
institutions  of  postsecondary  education 
and  other  public  and  private  institutions 
and  agencies  to  improve  postsecondary 
education  and  educational 
opportunities. 

Deadline  for  Transmittal  of 
Applications:  January  31, 1989. 

Applications  Available:  November  22, 
1988. 

Available  Funds:  $30,000. 

Estimated  Size  of  Awards:  $5,000. 

Estimated  Number  of  A  wards:  6. 

Project  Period:  12  months. 

Priorities:  In  accordance  with  34  CFR 
630.11(b)(5)  and  34  CFR  75.105(c)  (3).  the 
Secretary  establishes  an  absolute 
priority  for  applications  proposing  to 
support  efforts  by  postsecondary 
educational  practitioners  to  contibute  to 
knowledge  about  postsecondary 
education,  or  to  the  improvement  of 
postsecondary  education,  by  producing 
a  document  or  other  product,  or  by 
engaging  in  an  activity  designed  to  share 
the  practitioner's  knowledge  with 
others.  Only  applications  meeting  dris 
absolute  priority  will  be  considered 
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under  this  competition.  Within  this 
absolute  priority,  the  Secretary 
estabhshes  an  invitational  priority  for 
application  proposing  to  develop  and 
present  lectures  on  key  issues  in 
postsecondary  education  at  conferences 
and  educational  institutions.  However, 
other  applications  meeting  the  absolute 
priority  are  also  eligible.  Applications 
are  invited  on  the  issues  listed  below. 
However,  apphcations  that  address 
other  significant  issues  in  postsecondary 
education  are  also  eligible. 

(1)  Despite  the  increasing  cost  of  a 
college  education,  and  despite  the 
decreasing  population  of  young  people, 
college  enrollments  have  continued  to 
increase.  What  has  been  the  impact  on 
the  nature  and  quality  of  postsecondary 
education?  What  has  been  the  influence 
of  the  changing  workplace  and 
economy? 

(2)  Demographers  expect  that  the 
racial  and  ethnic  composition  of  the 
United  States  will  be  markedly  different 
in  the  near  future.  How  can 
postsecondary  education  best  respond? 
What  can  be  learned  from  earlier 
responses  to  previous  demographic 
shifts? 

(3)  What  are  the  important  changes  in 
colleges'  curricular  offerings  and 
students'  curricular  choices  during  the 
past  decade?  Are  there  significant 
commonalities  in  the  way  the  disciplines 
have  evolved  during  this  period?  What 
should  be  the  content  to  postsecondary 
education  in  the  future? 

Selection  Criteria 

Applications  will  be  evaluated  on  the 
basis  of  the  following  selection  critieria 
chosen  from  those  listed  in  34  CFR 
630.32. 

(a)  Significance  for  Postsecondary 
Education 

Each  proposed  project  will  be 
reviewed  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purpose  of  the 
targeted  competition  as  explained  in  the 
priorties  section  of  this  notice;  and 

(2)  Address  an  important  problem  or 
need. 

(b)  Feasibility.  Each  proposed  project 
will  be  reviewed  for  its  feasibility  by 
determining  the  extent  to  which  the 
applicant  is  capable  of  earring  out  the 
proposed  project,  as  evidenced  by — 

(1)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies;  and 

(2)  The  qualifications  of  key  personnel 
who  will  conduct  the  project.  The 
Secretary  will  give  equal  weight  to  the 
selection  criteria  on  significance  and 


feasibility.  Within  each  of  these  criteria, 
the  Secretary  will  give  equal  weight  to 
each  of  subcriteria.  In  applying  the 
criteria,  the  Secretary  first  analyzes  an 
application  in  terms  of  each  individual 
criterion.  The  Secretary  then  bases  the 
fmal  judgment  of  an  application  on  an 
overall  assessment  of  the  degree  to 
which  the  applicant  addresses  all 
selection  criteria. 

Applicable  Regulations 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  78, 
and  80  with  the  exceptions  noted  in  34 
CFR  630.4(b),  and  (b)  the  regulations  for 
the  Fund  for  the  Improvement  of 
Postsecondary  Education,  34  CFR  Part 
630. 

For  Application  or  Information 
Contact:  Brian  Lekander,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  (Room  3100,  ROB-3), 
Washington,  DC  20202-5175.  Telephone 
(202)  732-5750. 

Program  Authority:  20  U.S.C.  1135-1135a-3. 
Dated:  November  4, 1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  88-26386  Filed  11-14-88;  8:45  am] 

BILLING  CODE  400(M>1-M 


Office  of  Educational  Research  and 
Improvement 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics  (ACES). 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

date:  December  15-16, 1988. 
ADDRESS:  555  New  Jersey  Avenue  NW., 
AFT  Conference  Room,  9th  Floor, 
Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT. 

Iris  Silverman,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400J,  Washington,  DC  20208-5574, 
Telephone:  (202)  357-6831. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 


Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974,  Pub.  L.  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCES)  in  the 
Office  of  Educational  Research  and 
Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
NCES  are  of  high  quality  and  are  not 
subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
public.  The  proposed  agenda  includes 
the  following: 

•  Dropout  Program 

•  Linkages  Between  CCD  and  Census 
Mapping 

•  National  Cooperative  Education 
Statistics  System 

•  NCES  Under  New  Legislation 

•  Library  Statistics  Program 

•  National  Assessment  of  Educational 
Progress 

•  Council  Business. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
Room  4001.  Washington,  DC  20208-5574. 

Date:  November  4, 1988. 
Patricia  M.  Mines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
(FR  Doc.  88-26271  Filed  11-14-88  8:45  am] 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  Meeting  and 
Invitation  for  Public  Views  and 
Comments  on  Increasing  Western 
Participation  In  the  1989  Clean  Coal 
Technology  Solicitation 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  meeting  to  invite 
public  views  and  comments  on  potential 
means  to  increase  the  number  of 
proposed  Western  projects  that  respond 
to  the  1989  Clean  Coal  Technology 
solicitation. 

summary:  The  Department  of  Energy's 
(DOE)  Office  of  Fossil  Energy  (FE)  has 
issued  two  solications  offering  cost- 
shared  financial  assistance  for  Clean 
Coal  Technology  (CCT)  demonstration 
projects:  The  first  Program  Opportunity 
Notice  (PON),  dated  February  17, 1986, 
yielded  51  proposals,  of  which  only  8 
projects  (16  percent)  were  located  in 
Western  states;  the  more  recent  PON, 
issued  February  22, 1988,  resulted  in  55 
submittals,  with  about  10  projects 


proposed  for  Western  locations  (18 
percent).  Since  55  percent  of  the 
Nation's  demonstrated  reserve  base  of 
coal  is  located  in  states  that  are  west  of 
the  Mississippi  River,  DOE  is  concerned 
that  the  level  of  Western  participation  in 
the  CCT  Program  is  disproportionately 
low.  Accordingly,  the  purpose  of  the 
DOE  Meeting  described  in  this  Notice  is 
to  seek  suggestions  from  the  public  for 
possible  means  to  increase  Western- 
project  participation  in  the  third 
solicitation,  which  will  be  issued  by 
May  1, 1989. 

Introduction 

The  third  Clean  Coal  Technology 
(CCT)  solicitation  (to  be  issued  by  May 
1, 1989),  is  related  to  the  decision  by 
President  Reagan  on  March  18, 1987,  to 
seek  $2.5  billion  to  fund  the 
demonstration  of  innovative  clean  coal 
technologies  over  a  five-year  period, 
provided  that  the  appropriate  projects 
are  proposed  that  meet,  among  other 
things,  cost  sharing  requirements  similar 
to  those  that  were  provided  in  the  first 
February  17, 1986)  Clean  Coal  Technlogy 
(CCT)  solicitation. 

On  December  22, 1987.  Pub.  L.  100- 
202,  "An  Act  Making  Appropriations  for 
the  Department  of  the  Interior  and 
Related  Agencies  for  the  Fiscal  Year 
Ending  September  30, 1988.  and  for 
Other  Purposes,"  was  signed  into  law. 
This  Act,  among  other  things,  provided 
$575  million  to  conduct  cost-shared 
innovative  clean  coal  technology  (ICCT) 
projects  to  demonstrate  emerging  clean 
coal  technologies  that  are  capable  of 
retrofitting  or  repowering  existing 
facilities.  Pub.  L  100-202,  in  its  reference 
to  Pub.  L.  99-190  of  December  19, 1985. 
also  specifically  addressed  the  levels 
and  forms  of  cost  sharing  that  were 
applicable  to  proposed  projects.  On 
February  22, 1988,  the  Innovative  CCT 
Program  Opportunity  Notice  (PON)  was 
issued  in  accordance  with  the 
requirements  of  the  Act.  Proposals  were 
due  by  May  23, 1988,  and  on  September 
28. 1988,  DOE  announced  that  16 
proposals  that  were  selected  to  proceed 
to  award  cooperative  agreements. 

Public  Law  100-^446,  an  Act  "Making 
Appropriations  for  the  Department  of 
the  Interior  and  Related  Agencies  for  the 
Fiscal  Year  Ending  September  30, 1989, 
and  for  Other  Purposes"  (the  "Act"), 
which  was  enacted  on  September  27, 
1988.  provides,  among  other  things,  that 
$575  million  be  made  available  for 
additional  CCT  demonstration  projects. 
Guidance  is  provided  in  the 
accompanying  Conference  Report  100- 
862  (the  "Report"),  including  the 
stipulation  that,  "Projects  selected  .  .  . 
shall  be  suoject  to  all  provisos 
contained  under  this  head  in  Public 


Laws  99-190  and  100-202  as  amended 
by  this  Act." 

Furthermore,  the  Report  stipulates 
that,  "a  request  for  proposals  should  be 
issued  by  May  1, 1989,  with  proposals 
due  no  later  than  120  days  after 
issuance  of  the  request  for  proposals  (by 
August  28, 1989),  and  that  the  Secretary 
of  Energy  should  make  project 
selections  no  later  than  120  days  after 
receipt  of  proposals  (by  December  26, 
1989)." 

Purpose  of  the  Meeting: 

Although  55  percent  of  the 
demonstrated  United  States  coal  reserve 
base  is  located  in  states  west  of  the 
Mississippi  River,  relatively  few  of  the 
proposals  that  have  been  submitted  to 
DOE  in  response  to  the  CCT 
solicitations  have  offered  projects 
located  in  the  West.  In  1986,  in  response 
to  the  first  CCT  solicitation  (entitled 
"Program  Opportunity  Notice  for  Clean 
Coal  Technology  Demonstration 
Projects"),  which  offered  to  provide 
cost-shared  financial  assistance  for  CCT 
demonstration  projects,  51  proposals 
were  received.  Of  these,  one  each  was 
from  the  States  of  California,  Colorado, 
Utah,  and  Wyoming,  while  two  each 
were  from  Montana  and  Texas;  in  total. 
8  proposals  offered  western  projects. 
Similarly,  when  the  second  solicitation 
was  issued  in  1988  (entitled.  "Program 
Opportunity  Notice  for  Innovative  Clean 
Coal  Technology  Demonstration 
Projects"),  the  result  was  a  total  of  55 
proposals,  of  which  10  were  located  in 
the  west:  One  in  California,  and  three 
each  in  Montana,  Texas,  and  Wyoming. 

In  planning  for  the  third  CCT 
solicitation,  DOE  is  interested  in 
identifying  means  of  encouraging  greater 
participation  by  western  offerors.  The 
December  2, 1988,  meeting  announced  in 
this  Notice  will  give  interested  persons 
an  opportunity  to  present  their  views, 
comments,  and  recommendations  with 
regard  to  western  projects/western  coal 
aspects  of  the  forthcoming  solicitation. 

Additional  Meetings 

Interested  parties  should  note  that 
DOE  is  planning  to  convene  a  series  of 
public  meetings  to  discuss  all  issues 
pertaining  to  the  May  1989  CCT 
solicitation.  These  meetings,  which  will 
be  held  in  early  1989  in  different  cities, 
will  provide  opportunities  for  written 
comments  and  public  participation.  (See 
also  the  Section,  "Public  Participation: 
Written  Comments,"  below.) 

Meeting  Date  and  Location 

The  public  meeting  will  be  held  at  9:00 
a.m.  on  Friday,  December  2, 1988,  at  the 
Little  America  Cheyenne  Hotel,  at  the 
Junction  of  Interstate  Highway  80  and 


Interstate  Highway  25,  Cheyenne, 
Wyoming  82001  (Telephone  307-634- 
2771). 

Format  of  the  Meeting 

The  meeting  will  commence  with  a     *" 
plenary  session  that  will  include 
introductory  remarks  and  program 
overviews  by  government  and  private 
sector  officials.  After  a  brief  recess, 
there  will  be  concurrent  Discussion 
Workshops  led  by  panels  of  DOE 
officials.  There  will  not  be  any  formal 
presentations  or  statements  in  the 
Workshops.  Attendees  will  be  asked  to 
engage  in  informal,  unstructured, 
discussions  with  the  panelists  on  how  to 
increase  the  number  of  western  projects 
that  are  proposed  in  response  to  the 
forthcoming  solicitation. 

Finally,  attendees  will  meet  in  a 
closing  plenary  session.  The  chairperson 
of  each  Workshop  will  review  and 
summarize  the  discussion  that  ensued  in 
his/her  Workshop,  and  the 
recommendation  that  resulted.  The 
meeting  is  expected  to  adjourn  in  the 
late  afternoon. 

Public  Participation 

Individuals  may  attend  the  meeting 
without  notification  in  advance  to  DOE, 
and  there  is  no  registration  fee  or  other 
charge  for  attendance.  Attendees  are 
responsible  for  making  their  own  travel 
and  lodging  arrangements.  DOE  will  not 
provide  any  meals  or  other  refreshments 
at  the  meeting.  The  public  is  further 
advised  that  DOE  cannot  reimburse 
those  who  attend  this  meeting  (or  the 
future  public  meetings)  or  otherwise 
submit  views  to  DOE  for  any  expenses 
that  they  may  incur  in  responding  to  this 
Notice. 

Written  Comments 

Written  comments  may  be  submitted 
by  individuals  who  are  not  able  to 
attend  the  public  meeting,  and  also  by 
persons  who  do  not  attend  the  meeting 
and  subsequently  wish  to  provide 
written  material  to  DOE. 

Written  comments  that  include 
suggestions  for  the  1989  public  meeting 
agendas  will  be  considered  if  they  are 
received  by  December  23, 1988.  Written 
comments  with  suggestions  for  the  May 
1, 1989,  CCT  solicitation  will  be 
considered  if  they  are  received  by 
February  26, 1989. 

In  all  instances,  written  comments 
should  be  submitted  in  triplicate  (if 
possible)  to  the  address  noted  below. 

Address  for  Comments 

All  written  comments  should  be 
submitted  to:  Dr.  C.  Lowell  Miller. 
Associate  Deputy  Assistant  Secretary 
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for  Clean  Coal  Fossil  Energy,  FE-22.  U.S. 
Department  of  Energj'.  Washington.  DC 
20585  (202)  586-7150. 

Issued  in  Washington.  DC,  November  9, 
1988. 

|.  Allen  Wampler, 

Assistant  Secretary  Fossii  Energy. 

|FR  Doc.  88-26356  Filed  11-14-88:  8:45  amj 

BILUNG  COOE  MSO-OI-M 

Economic  Regulatory  Administration 

[ERA  Docket  No.  88-«1-NG] 

Metro  Gaz  Marketing,  Inc.;  Application 
To  Export  Natural  Gas  to  Canada 

AGENCY:  Economic  Regulatory 
Administration.  Energy. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  7, 1988.  of  an  application 
filed  by  Metro  Gaz  Marketing,  Inc. 
(Metro  Gaz  Marketing),  requesting 
blanket  authorization  to  export  up  to  150 
Bcf  of  natural  gas  from  the  United  States 
to  Canada  for  short-term  and  spot 
market  sales  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  inter\ene. 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  December  15, 1988. 
FOR  FURTHER  INFORMATION: 
Larine  A.  Moore,  Natural  Gas  Division, 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  3F-056, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585.  (202)  58&-9478. 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel, 

U.S.  Department  of  Energy,  Forrestal 

Building.  Room  6E-042. 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Metro 
Gaz  Marketing,  a  Canadian  corporation 
with  its  principal  place  of  business  in 
Calgary,  Alberta,  proposes  to  export 
quantities  of  United  States  natural  gas 
secured  from  a  variety  of  suppliers  for 
short-term  and  spot  market  sales  to 
Canadian  purchasers,  including 
commercial  and  industrial  end  ustrs. 


and  distribution  companies.  Applicant 
may  also  secure  transportation 
arrangements  for  the  gas  to  be  exported 
or  may  act  as  agent  on  behalf  of 
producers  and  purchasers. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  prevailing 
U.S.-Canadian  gas  market  conditions. 
Metro  Gaz  Marketing  intends  to  use 
existing  transmission  systems  and 
would  not  require  the  construction  of 
new  or  separate  facilities  in  order  to 
export  the  natural  gas.  Metro  Gaz 
Marketing  also  intends  to  comply  with 
the  ERA'S  quarterly  reporting 
requirements. 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  matters 
deemed  to  be  appropriate  by  the 
Administrator.  The  applicant  asserts 
that  current  excess  gas  supplies 
evidence  a  lack  of  need  for  this  gas  to 
serve  regional  and  national  markets. 
The  applicant  further  asserts  that  this 
export  arrangement  would  promote 
competition  and  have  a  beneficial 
impact  on  the  balance  of  trade.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  export  it  may  permit 
the  export  of  the  gas  at  any 
international  border  point  where 
existing  transmission  facilities  are 
located. 

Metro  Gaz  Marketing  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  An  ERA  decision  on 
Metro  Gaz  Marketing's  request  for 
expedited  treatment  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 


taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
Room  3F-056.  RG-23.  Forrestal  Building. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  588-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t..  December  15. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  v^th  10 
CFR  590.316. 

A  copy  of  Metro  Gaz  Marketings 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC,  November  2, 
1988. 

Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  8»-2e357  Filed  11-14-88;  6:45  amj 

BILUNO  COOE  MSO-OI-M 

(ERA  Docket  No.  88-68-NG] 

Michigan  Consolidated  Gas  Co.; 
Application  To  import  Natural  Gas 
From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  Energy. 
ACTION:  Notice  of  application  to  import 
natural  gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  2, 1988.  of  an  application 
filed  by  Michigan  Consolidated  Gas 
Company  (MichCon)  to  amend  its 
existing  import  authorization  to  extend 
for  an  additional  three  years  its 
authority  to  import  up  to  50,000  Mcf  per 
day  of  Canadian  natural  gas,  pursuant 
to  exchange  agreements  with  Esso 
Chemical  Canada  (ECC),  a  division  of 
Imperial  Oil  Limited  (Imperial),  and 
Shell  Western  E&P  Inc.  (Shell). 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  December  15. 1988. 
FOR  FURTHER  INFORMATION  CONTACr. 
Robert  M.  Stronach,  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  3F-O70-A.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  586-9622. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel. 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  DOE/ 

ERA  Opinion  and  Order  No.  96  (1  ERA 
Paragraph  70.614),  issued  December  20. 

1985,  and  amended  with  DOE/ERA 
Opinion  and  Order  No.  135  (1  ERA 
Paragraph  70,658).  issued  July  14, 1986. 
authorized  this  import  for  a  three-year 
period  beginning  on  the  date  of  first 
delivery  which  occurred  on  January  23, 

1986.  The  gas  is  purchased  by  Imperial 


from  TransCanada  Pipelines  Limited 
(TransCanada)  and  transported  from  the 
point  of  importation  to  MichCon  by 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes).  The  import 
represents  part  of  an  energy  exchange, 
on  an  equivalent  Btu  basis,  of  natural 
gas  for  ethane  that  is  extracted  by  Shell 
from  gas  sold  to  MichCon.  The  ethane  is 
transported  to  Canada  for  use  as  a 
feedstock  by  ECC,  a  division  of 
Imperial.  Under  the  arrangement. 
MichCon  incurs  no  additional  cost 
above  what  it  pays  Shell  for  the 
domestic  natural  gas  prior  to  the  energy 
exchange. 

The  operational  problems  to 
MichCon's  system  caused  by  excessive 
amounts  of  ethane  in  natural  gas 
supplied  by  Shell,  which  give  rise  to  the 
need  for  a  natural  gas/ethane  exchange, 
are  set  out  in  DOE/ERA  Order  and 
Opinion  No.  96  (1  ERA  Paragraph 
70,614).  Those  problems  would  continue 
without  the  energy  exchange  and 
therefore,  MichCon  asserts,  it  is 
necessary  to  continue  the  exchange  for 
another  three  years. 

The  descision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  import 
authority.  The  applicant  asserts  that  this 
import  arrangement  will  be  competitive 
and  thus  in  the  public  interest.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 


specified  by  the  regiilations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Natural  Gas  Division.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  3F-056,  RG-23. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t.,  December  15. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  appUcation 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  vsrritten  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  MichCon's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  4, 
1988. 
Constance  L.  Buckley. 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-26358  Filed  11-14-88;  8:45  am) 
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(ERA  Docket  No.  88-49-NG] 

Transco  Energy  Marketing  Co.;  Order 
Extending  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

action:  Order  extending  blanket 

authorization  to  import  natural  gas  from 

Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE]  gives  notice  that  it  has 
issued  an  order  granting  Transco  Energy 
Marketing  Company  (TEMCO)  an 
extension  of  its  existing  blanket 
authorization  to  import  up  to  730  Bcf  of 
natural  gas  over  a  two-year  term 
beginning  February  4, 1989,  through 
February  4, 1991. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  November  7, 
1988. 
Constance  L.  Buckley, 

Acting  Director.  Office  of  Fuels  Programs  of 
Economic  Regulatory  Administration. 
[FR  Doc.  88-26359  Filed  11-14-88;  8:45  dm| 
BILUNQ  CODE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP87-428-001  et  al.] 

CNG  Transmission  Corp.  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 

(Docket  No.  CP87-428-O01 1 
November  4,  1988. 

Take  notice  that  on  November  2, 
1988,'  CNG  Transmission  Corporation 
(Applicant),  445  West  Main  Street. 
Clarksburg,  West  Virginia  26302-2460, 
filed  in  Docket  No.  CP87-428-001  an 
amendment  to  its  pending  application 
filed  in  Docket  No.  CP87-i28-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  change  the  proposed 


'  The  petition  to  amend  wus  leniJered  for  filing  on 
October  27. 1988.  however,  the  fee  required  by 
i  381  207(b|  of  the  Commission  s  Rules  (18  CVH 
381.207)  was  not  paid  until  November  2.  1!W8. 
Section  381  103lb|UHi<i|  of  the  Comminsion's  Rules 
provide  that  the  filing  d,i|p  is  the  dale  on  which  the 
fee  is  paid. 


facilities  for  the  requested  firm 
transportation  service  for  Tennessee 
Gas  Pipeline  Company,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

In  Docket  No,  CP87^28-001, 
Applicant  proposes  to  make  the 
following  changes  to  its  pending 
application  filed  in  Docket  No.  CP87- 
42&-O00: 

1.  Eliminate  the  proposed  350 
horsepower  of  compression  at 
Applicant's  State  Line  Compressor 
Station;  and. 

2.  Change  the  proposed  replacement 
of  12.48  miles  of  existing  20-inch  pipeline 
with  30-inch  pipe  to  12.3  miles  of  30-inch 
pipeline  looping. 

Applicant  explains  that  a  review  of  its 
seasonal  storage  patterns  and  its 
operational  flexibility  indicates  that  the 
350  horsepower  incremental 
compression  is  no  longer  needed.  Also. 
Applicant  states  that  the  originally 
proposed  pipeline  replacement  may 
present  delays  in  obtaining  permits 
necessary  to  remove  the  pipeline.  To 
insure  timely  construction  of  the 
facilities,  AppHcant  is  now  proposing  to 
loop  its  pipeline. 

Applicant  is  now  proposing  to  loop  its 
existing  Lines  1  and  31  for  12.3  miles 
adjacent  to  existing  right-of-way  from 
Benjamin  Hill  Gate  near  Newfield.  New 
York,  to  Applicant's  Borger  Compressor 
Station  in  Tompkins  County.  New  York. 
Applicant  has  identified  the  new  loop  as 
TL-473.  Applicant  states  that  the  overall 
facility  costs  will  be  reduced  from 
$14,283,390  to  $14,165,690  exclusive  of 
filing  fees. 

Comment  date:  November  14. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP39-81-000| 
November  4, 1988. 

Take  notice  that  on  October  24, 1938. 
Tennessee  Gas  Pipeline  Company. 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP89- 
81-000  as  supplemented  on  October  31, 
1988,  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Chevron 
U.S.A.  Inc.  (Chevron),  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP87-11S-000  on  June  18. 1987. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Notice  of  the  instant  proposal  was 
issued  on  October  27. 1988.  By  its 
supplement  filed  on  October  31. 1988. 
Tennessee  has  changed  (corrected)  the 
docket  number  under  which  it  reported 
the  commencement  of  service  from 
Docket  No.  ST89-202  to  ST89-195. 

Comment  date:  December  19. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP88-838-0001 
November  4, 1988. 

Take  notice  that  on  September  28. 
1988.  Tennessee  Gas  Pipeline  Company. 
(Tennessee)  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
838-000.  as  supplemented  on  October  27. 
1988.  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  undei  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Delta  Pipeline 
Company  (Delta),  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000  on  June  18. 1987,  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  thai 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Notice  of  the  instant  proposal  was 
issued  on  September  30. 1988.  By  its 
supplement  filed  on  October  27. 1988. 
Tennessee  has  deleted  the  State  of 
Arkansas  from  the  proposed  states  of 
ultimate  delivery  of  the  natural  gas  to  be 
transported  for  Delta. 

Comment  date:  December  19. 1980.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

4.  Pelican  Interstate  Gas  System 

(Docket  No.  CP89-70-0001 
November  7,  1988. 

Take  notice  that  on  October  18, 1988. 
Pelican  Interstate  Gas  System  (Pelican), 
1600  Smith  Street,  Suite  3075.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP89- 
70-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Pelican  to 
transport  up  to  a  maximum  of  15,000 
MMBtu  of  natural  gas  per  day  on  an 
interruptible  basis  for  the  account  of 
Total  Minatome  Corporation  (TMC),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Pelican  has  entered 
into  a  Gas  Transportation  Agreement 
dated  September  12, 1988.  to  provide 
transportation  of  up  to  a  maximum  of 
15,000  MMBtu  per  day  of  natural  gas  fur 
TMC  for  a  primary  term  ending 


September  12. 1989,  then  continuing 
month  to  month  thereafter. 

Pelican  states  that  it  will  receive 
volumes  of  gas  for  the  account  of  TMC 
at  the  existing  subsea  interconnection  of 
the  pipeline  facilities  of  Pelican  and 
those  of  TMC  in  the  West  Cameron 
Area.  Block  210.  offshore  Louisiana. 
Pelican  proposes  to  transport  and 
redeliver  such  gas  at  the  existing 
onshore  terminus  of  Pelican's  pipeline 
facilities  located  at  the  Oxy  NGL 
Cameron  Meadows  plant  (formerly 
owned  by  Mobil)  in  Cameron  Parish. 
Louisiana. 

Pelican  proposes  to  charge  TMC  a 
transportation  fee  of  three  and  three- 
tenths  cents  (3.3  cents)  per  Mcf  of  gas 
received  for  transportation. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Pelican  Interstate  Gas  System 

IDockel  No.  CP88-834-000] 
November  7,  1988. 

Take  notice  that  on  September  26, 
1988.  Pelican  Interstate  Gas  System 
(Pelican),  1600  Smith  Street,  Suite  3075, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP88-834-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Pelican  to  transport  up  to  a  maximum  of 
15,000  MMBtu  of  natural  gas  per  day  on 
an  interruptible  basis  for  the  account  of 
Elf  Aquitaine,  Inc.  (Elf),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 


It  is  stated  that  Pelican  has  entered 
into  a  Gas  Transportation  Agreement 
dated  August  23. 1988.  to  provide 
transportation  of  up  to  a  maximum  of 
15,000  MMBtu  per  day  of  natural  gas  for 
Elf  for  a  primary  term  ending  August  23. 
1989.  then  continuing  month  to  month 
thereafter. 

Pelican  states  that  it  will  receive 
volumes  of  gas  for  the  account  of  Elf  at 
the  existing  subsea  interconnection  of 
the  pipeline  facilities  of  Pelican  and 
those  of  Elf  in  High  Island  Block  129. 
offshore  Texas.  Pelican  proposes  to 
transport  and  redeliver  such  gas  at  the 
existing  onshore  terminus  of  Pelican's 
pipeline  facilities  located  at  the  Mobil 
Cameron  Meadows  plant  in  Cameron 
Parish.  Louisiana. 

Pelican  proposes  to  charge  Elf  a 
transportation  fee  of  three  and  three- 
tenths  cents  (3.3  cents)  per  Mcf  of  gas 
received  for  transportation. 

Comment  date:  November  28. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

[Docket  Nos.  CP89- 105-000,'  CP89-106-000, 
CP89-107-000.  CP89-108-000,  CP89-109-000. 
CP89- 110-000,  CP89-n  1-000) 

November  7,  1988. 

Take  notice  that  on  October  31, 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  the  above  referenced 
dockets,  requests  pursuant  to  §§  157.205 


'  These  applications  are  not  consolidated. 


Appendix 


Docket  No. 


CP89-1 05-000... 
CP89-106-000.. 
CP89- 107-000.. 
CP89- 106-000.. 
CPB9-109-000.. 
CP89-1 10-000.. 
CP89- 11 1-000.. 


Proposed  term 


Shipper 


Gas  year  primary.. 
Month  to  month... 
Month  to  month .. 
Month  to  month... 
Month  to  month... 
Month  to  month... 
Month  to  month... 


and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  interruptible 
transportation  service  for  various 
shippers  under  United's  blanket 
certificate  issued  in  Docket  No.  CP86-6- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  indicates  that  it  would  provide 
the  service  for  each  shipper  as  provided 
by  an  executed  transportation 
agreement.  In  each  case  United 
indicates  that  no  new  facilities  would  be 
required  to  implement  the  service.  In 
addition,  United  States  that  in  each  case 
it  would  charge  monthly  fees  based 
upon  (a)  a  rate  as  shown  on  Exhibit  B  of 
the  agreement  for  each  unit  of  gas 
delivered  by  United  and  (b)  such  other 
charges  as  are  specified  in  United's  Rate 
Schedule  ITs.  or  such  other  rate  as  may 
be  just  and  reasonable  and  acceptable 
to  United. 

United  has  provided  other  information 
applicable  to  each  transaction,  including 
the  identity  of  the  shipper,  the  proposed 
term,  the  peak  day,  average  day.  and 
annual  volumes,  and  the  respective 
docket  numbers  and  termination  dates 
related  to  the  120-day  transactions 
initiated  under  §  284.233  of  the 
Commission's  Regulations,  which  is 
attached  as  an  appendix. 

Comment  date:  December  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Tejas  Power  Corporation 

Teias  Power  Corporation 

Louisiana  State  Gas  Corporation.. 

Seagull  Marketing  Services 

Seagull  Marketing  Services 

Texaco  Gas  Marketing 


Houston   Gas  Exchange  Corpora- 
tK>n. 


Volumes 
(MMBtu)  Peak 
day  Average     > 
day  Annual 


Related  ST 
docKet  No. 


Expiration 

date  120.day 

transaction 


51.500 

51,500 

18,797,500 

51.500 

51,500 

18.797,500 

309,000 

309,000 

112.785,000 

309,000 

309,000 

112,785.000 

154.500 

154.500 

56.392.500 

103.000 

103,000 

37,959,000 

103,000 

103,000 

37,595.000 


89-275-000 
89-271-000 
89-270-000 
89-272-000 
89-276-000 
89-273-000 
89-277-000 


01-29-89 
01-29-89 
01-29-89 
01-29-89 
01-29-89 
01-29-89 
01-29-89 
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7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-90-0001 
November  7, 1988. 

Take  notice  that  on  October  26, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP89-90-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  for  Seagull 
Marketing  Services,  Inc.  (Seagull),  a 
marketer,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  would  perform 
the  proposed  transportation  service  for 
Seagull  pursuant  to  a  service  agreement 
dated  July  27. 1988.  under  Natural's  Rate 
Schedule  ITS.  It  is  stated  that  the 
service  would  have  a  primary  term 
ending  September  30, 1988,  and  continue 
on  a  monthly  basis  thereafter.  Natural 
proposes  to  transport  150.000  MMBtu  of 
gas  on  a  peak  day;  20,000  MMBtu  of  gas 
on  an  average  day;  and  7,300,000  MMBtu 
of  gas  annually.  Furthermore.  Natural 
proposes  to  transport  additional 
volumes  of  overrun  gas  pursuant  to  the 
overrun  provisions  of  Rate  Schedule 
ITS.  Natural  proposes  to  receive  the  gas 
at  various  specified  points  in  the  states 
of  Louisiana,  offshore  Louisiana,  and 
offshore  Texas  for  delivery  at  various 
specified  points  in  the  state  of 
Louisiana. 

Natural  states  that  it  commenced 
transportation  of  natural  gas  for  Seagull 
on  August  28, 1988,  as  reported  in 
Docket  No.  ST89-327-000  pursuant  to 
the  120-day  self-implementing  provision 
of  S  284.223(a)(1)  of  the  Commission's 
Regulations. 

Comment  date:  December  22. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Amoco  Production  Company 

[Docket  No.  CP89-94-0021 
November  7. 1988. 

Take  notice  that  on  October  31, 1988, 
Amoco  Production  Company  (Amoco), 
of  P.O.  Box  50879.  New  Orieans. 
Louisiana  70150,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  authorizing  sales  of 
uncommitted  gas  previously  issued  by 
the  Commission  for  a  term  which 


expires  December  30. 1988.  to  extend 
such  authorization  for  an  unlimited  term 
and.  to  the  extent  necessary,  to 
authorize  Amoco  to  sell  gas  which  was 
permanently  abandoned  prior  to  the 
effective  date  of  Order  No.  490,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  November  28. 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

9.  BHP  Gas  Marketing  Company 

[Docket  No.  CI87-764-003] 
November  7, 1988. 

Take  notice  that  on  October  28, 1988, 
BHP  Gas  Marketing  Company  (BHP)  of 
5847  San  Felipe,  Suite  3600,  Houston, 
Texas  77057,  filed  an  application  to 
amend  its  blanket  certificate  with 
pregranted  abandonment  in  Docket  No. 
CI87-764-001.  to  the  extent  necessary,  to 
authorize  sales  for  resale  in  interstate 
commerce  of  gas  subject  to  the  Natural 
Gas  Act  sold  by  BHP  as  an  intrastate 
pipeline,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  BHP  states  that  it  is 
contemplating  the  purchase  within  the 
next  two  months  of  certain  assets 
including  intrastate  natural  gas 
transportation  facilities.  BHP  further 
states  that  if  those  transactions  are 
consummated  as  planned,  BHP  will 
become  an  intrastate  pipeline  company 
as  defined  in  section  2(16)  of  the  Natural 
Gas  Policy  Act. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-92-0001 
November  8, 1988. 

Take  notice  that  on  October  27, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-92-000,  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  MidCon  Marketing 
Corporation  (MidCon),  a  marketer  of 
natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport,  on  an 
interruptible  basis,  up  to  5,150  MMBtu/ 
day  for  MidCon.  United  states  that 
construction  of  facilities  would  no(  be 


required  to  provide  the  proposed 
service. 

United  further  states  that  the 
estimated  daily  and  annual  quantities 
would  be  5,150  MMBtu  and  1,879.750 
MMBtu  respectively,  and  that  service 
under  S  284.223(a)  commenced  August  3, 
1988,  as  reported  in  Docket  No.  ST89- 
141. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-104-000J 

Take  notice  that  on  October  31, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street.  Houston.  Texas  77002, 
filed  in  Docket  No.  CP8^104-(X)0,  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.212)  for  authorization  to 
utilize  an  existing  delivery  point  to 
accommodate  natural  gas  deliveries  for 
the  account  of  Peoples  Natural  Gas 
(Peoples),  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  states  that  it 
seeks  to  utilize  its  existing  delivery 
point  located  at  Glenwood,  Iowa 
(Glenwood)  to  deliver  peak  day  and 
annual  sales  volumes  of  6,000  Mcf  and 
421,000  Mcf,  respectively,  for  the 
account  of  Peoples.  The  Greenwood 
delivery  point  was  authorized  by 
Commission  order  dated  August  27, 1954 
at  Docket  No.  G-1994  and  is  currently 
used  to  measure  Northern's  deliveries  to 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  It  is  stated  that  no 
facility  modifications  are  required  at  the 
Glenwood  delivery  point  to  accomplish 
delivery  of  the  proposed  volumes  of 
natural  gas.  Finally,  Northern  advises 
that  Natural  would  provide  downstream 
transportation  service  for  Peoples  under 
Section  311  of  the  Natural  Gas  Policy 
Act. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-114-000] 
November  8, 1988. 

Take  notice  that  on  November  1, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252  filed  in  Docket  No.  CP89- 
114-000  a  request  pursuant  to  §  284.223 


of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Policy  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Tennessee  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Arkla  Energy  Marketing  Company 
(Arkla  Energy).  Tennessee  explains  that 
8er\ice  commenced  October  18, 1988 
under  S  284.223(a))  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-370.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
550,000  dekatherms,  the  average  daily 
quantity  would  be  550,000  dekatherms, 
and  that  the  annual  quantity  would  be 
200,750,000  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  the  account  of  Arkla  Energy  at 
points  of  receipt  located  in  the  states  of 
Louisiana  and  Texas.  Tennessee  states 
that  the  points  of  delivery  are  located  in 
the  states  of  Louisiana,  Mississippi,  and 
Texas.  Tennessee  further  explains  that 
the  location  of  the  ultimate  delivery 
further  explains  that  the  location  of  the 
ultimate  delivery  point  is  in  the  state  of 
Mississippi. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Williams  Natural  Gas  Company 

[Docket  No.  CP8»-9a-O00j 
November  8, 1988. 

Take  notice  that  on  October  28, 1988, 
Williams  Natural  Gas  Company 
(Applicant),  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-93-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA).  and  Part  157  of  the 
Commission's  Regulations  for 
authorization  to  construct,  own  and 
operate  approximately  12.4  miles  of  12- 
inch  diameter  pipeline,  measuring, 
regulating  and  appurtenant  facilities,  all 
as  more  fully  described  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  proposed 
facilities  would  extend  from  an 
interconnection  with  its  existing 
facilities  located  in  Cleveland  County, 
Oklahoma  to  a  new  cogeneration  power 
plant  being  constructed  in  Oklahoma 
County,  Oklahoma  by  Power  Smith 
Cogeneration  Project  Limited 
Partnership  (PowerSmith).  AppKcant 
further  state*  that  the  facilities  would  be 
used  to  render  gas  transportation 
service  on  behalf  of  Ladd  Gas 


Marketing,  Inc.  (Ladd)  and  PowerSmith. 
pursuant  to  a  transportation  service 
agreement  executed  September  19, 1988. 
The  cost  to  construct  the  facilities  is 
estimated  to  be  $2,373,700.  Applicant 
expects  to  recover  this  cost  through  the 
associated  transportation  revenues. 
Finally,  applicant  advises  that  the  cost 
of  the  facilifies  would  not  be  included  in 
its  rate  base  for  determining  its 
generally  available  rates. 

Comment  date:  November  29, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  his  notice. 

14.  Trunkline  Gas  Company 

[Docket  No.  CP89-10O-000J 
November  8, 1988. 

Take  notice  that  on  October  28, 1988, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas,  77251- 
1642.  filed  in  Docket  No.  CP89-100-000  a 
request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  Translate  Gas  Service  Company 
(TranState),  a  shipper  and  marketer  of 
natural  gas,  under  Trunkline's  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport  up  to 
275,000  dt  of  natural  gas  per  day,  on  an 
interruptible  basis,  on  behalf  of 
TranState  pursuant  to  a  transportation 
agreement,  dated  August  25, 1988, 
between  Trunkline  and  TranState.  It  is 
stated  that  the  transportation  agreement 
provides  for  Trunkline  to  receive  gas 
from  various  existing  points  of  receipt 
on  its  system  and  to  transport  and 
redehver  the  gas,  less  fuel  and 
unaccounted  for  line  loss,  to  Consumers 
Power  Company  in  Elkhart  County, 
Indiana. 

Trurikline  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  275.000  dt  and  100,375,000  dt, 
respectively.  It  is  stated  that  service 
under  §  284.223(a)  commenced  on 
September  1, 1988,  as  reported  in  Docket 
No.  ST8»-58. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-121-000] 
November  8. 1988. 

Take  notice  that  on  November  2, 1988. 
Tennessee  Gas  Pipeline  Company 
(Apphcant),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
121-000  a  request,  pursuant  to  §  284.223 


of  the  Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  service  for  Paragon  Gas 
Corporation  (Paragon),  a  marketer, 
under  Applicant's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated 
September  27, 1988,  it  proposes  to 
transport  natural  gas  for  Paragon  from 
receipt  points  located  in  the  States  of 
Texas,  Louisiana  and  Mississippi,  to 
various  delivery  points  located  on 
Tennessee's  system,  said  points  located 
in  multiple  states. 

The  Applicant  further  states  that  the 
maximum  daily  quantity  is  40.000 
dekatherms  (dt),  the  average  daily 
quantity  is  40,000  dt,  and  the  annual 
quantity  is  14,600,000  dt.  Service  under 
i  284.223(a)  commenced  October  2, 1988. 
as  reported  in  Docket  No.  ST89-371 
(filed  October  27. 1988). 

Comment  date:  December  23. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-86-0001 
November  8, 1988. 

Take  notice  that  on  October  25, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois.  60148,  filed  on  Docket 
No.  CP89-86-000  a  request  pursuant  to 
I  §  157.205  amd  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interuptible  basis  for  Hall-Houston 
Offshore  (Hall-Houston),  a  producer  of 
natural  gas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP85- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  would  perform 
the  proposed  transportation  service  for 
Hall-Houston  pursuant  to  a  service 
agreement  dated  May  26. 19B8.  under 
Natural's  Rate  Schedule  ITS.  It  is  stated 
that  the  service  would  have  a  primary 
term  ending  June  1. 1992.  and  continue 
on  a  monthly  basis  thereafter.  Natural 
proposes  to  transport  25,000  MMBtu  of 
gas  on  a  peak  day:  15,000  MMBtu  of  gas 
on  an  average  day;  and  5,475.000  MMBtu 
of  gas  annually.  Furthermore,  Natural 
proposes  to  transport  additional 
volumes  of  overran  gas  pursuant  to  the 
overrun  provisions  of  Rate  Schedule 
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ITS.  Natural  proposes  to  receive  the  gas 
at  a  point  in  offshore  Louisiana  and  for 
delivery  at  four  points  in  Louisiana  and 
Texas. 

Natural  states  that  it  commenced 
transportation  of  natural  gas  for  Flall- 
Houston  on  September  1, 1988,  as 
reported  in  Docket  No.  ST89-36O-000 
pursuant  to  the  120-day  self- 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations. 

Comment  date:  December  23, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 


notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26311  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  TQ8»-1-22-001  and  RP89-15- 
001] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  8, 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  November  2, 
1988,  purusant  to  section  4  of  the 
Natural  Gas  Act,  Part  154  of  the 
Commission's  regulations  (18  CFR  Part 
154)  and  section  12  of  the  General  Terms 
and  Conditions  of  CNG's  tariff,  filed  the 
following  revised  tariff  sheet  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff: 

Substitute  Fourth  Revised  Sheet  No.  31 

CNG  states  this  filing  was  made  to 
correct  an  inadvertent  error  that 
appeared  on  Fourth  Revised  Sheet  No. 
31,  filed  October  31, 1988.  The  change  in 
rates  affects  SCQ,  SCR,  E  and  GSS 
service  only. 


Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26312  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Doclcet  No.  RP89-18-000] 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  8, 1988. 

Take  notice  that  on  November  4, 1988, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  F.E.R.C.  Gas  Tariff,  Original 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

Fourth  Revised  Sheet  No.  108 

First  Revised  Sheet  Nos.  235  through  238 

Original  Sheet  Nos.  238a  and  238b 

Northern  Border  states  these  tariff 
sheets  are  filed  to  revise  the  method  by 
which  other  revenue,  generated  by 
interruptible  and  overrun  transportation 
service  from  Rate  Schedules  IT-1  and 
OT-1,  is  credited  to  the  Rate  Schedule 
T-1  shippers  who  are  obligated  to  pay 
Northern  Border's  Cost  of  Service. 
Effective  November  1, 1988,  the  firm 
capacity  on  Northern  Border  was  fully 
contracted  for  the  first  time.  In  light  of 
the  full  subscription  of  Northern 
Border's  firm  capacity,  Nothem  Border 
proposes  to  credit  the  revenue  generated 
from  Rated  Schedules  IT-1  and  OT-1 
directly  to  any  shipper  that  makes  such 
capacity  available  on  any  given  day. 
Presently,  Northern  Border's  tariff 
allocates  the  revenue  credits  from  Rate 
Schedules  IT-1  and  OT-1  based  on  the 
Shipper's  Allocable  Share  of  Northern 
Border's  Cost  of  Service.  Northern 
Border  submits  that  its  proposed  direct 


revenue  credit  method  more  equitably 
distributes  these  revenue  credits  to  firm 
shippers  that  make  capacity  available  to 
transport  interruptible  and  overrun  gas. 
Norther  Border  has  requested  that  these 
revised  tariff  sheets  be  effective  on 
January  1, 1989.  Copies  of  this  filing 
have  been  sent  to  all  Rate  Schedule  T-1 
Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  17. 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  Cashell, 
Secretary. 

|FR  Doc.  88-26311  Filed  11-14-08:  8:45  um\ 
BILUNG  CODE  6714-01-M 


(Docket  Nos.  RP88-267-000  and  RP88-267- 

0011 

South  Georgia  Naturai  Gas  Co.; 
Technical  Conference 

November  8. 1988. 

Pursuant  to  the  Commission  order 
which  issued  on  October  28, 1988,  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Tuesday,  December  6, 
1988,  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  88-26318  Filed  11-14-88;  e;4.5  am| 
BILLING  CODE  6717-01-M 

[Docket  No.  GP89-21-0001 

Tennessee  Gas  Pipeline  Co.; 
Assignment  of  New  Docket  Number 

Novembers.  1988. 

Notice  is  hereby  given  of  the 
assignment  of  a  new  docket  number  to 
the  protest  filing  made  by  Tennessee 


Gas  Pipeline  Company  (Tennessee)  on 
September  8, 1987.  as  supplemented 
October  16, 1987,  pursuant  to 
Commission  Order  No.  473.  Tennessee 
filed  its  protest  in  Docket  No.  RM86-7- 
000.  For  purposes  of  convenience  and 
administrative  control.  Tennessee's 
filing  is  being  assigned  a  new  separate 
docket  number,  as  set  forth  above. 
Lois  D.  Cashell. 
Secretory. 
[FR  Doc.  88-26315  Filed  11-14-88,  8:45  am) 

BILUNG  CODE  6717-01-M 


(Docket  Nos.  RP87-7-042  RP86-48-002] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Compliance  Tariff  Filing 

November  8. 1988. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Co.''poration  (Transco) 
tendered  for  filing  on  November  2, 1988 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff, 
which  tariff  sheets  are  included  in 

Appendix  A  attached  to  the  filing. 
The  proposed  effective  dates  of  the 
revised  tariff  sheets  are  indicated  in 
Appendix  A. 

Transco  states  Paragraph  B  of  the 
Commission's  order  dated  August  3, 
1988  in  the  subject  dockets,  as  clarified 
by  the  Commission's  order  dated 
October  3, 1988  in  Docket  Nos.  RP87-7- 
038  and  RP86-48-001,  required  that 
Transco  file  revised  tariff  sheets 
eliminating  all  of  Transco's  minimum 
commodity  bills  and  file  computations 
of  refunds  due  any  customer  for 
minimum  bill  amounts  collected  for 
periods  after  March  31. 1987.  The 
purpose  of  the  instant  filing  is  to  comply 
with  Ordering  Paragraph  B  by 
eliminating,  effective  April  1, 1987,  the 
minimum  commodity  bill  and  all 
references  thereto  from  Transco's  tariffs. 
Appendix  B  contains  the  computations 
and  workpapers  supporting  the  refunds 
due  of  all  amounts  collected  pursuant  to 
the  minimum  bill  for  the  period  April  1. 
1987  through  September  30, 1988. 

Transco  further  states  that  copies  of 
the  instant  filing  are  being  mailed  to  its 
customers.  State  Commissions  and 
interested  parties.  In  accordance  with 
the  provisions  of  §  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  S  385.214 
and  §  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell. 
Secretary. 

[FRPoc.  88-26316  Filed  11-14-88;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP87-7-040  et  al.] 

Transcontinental  Gas  Pipe  Line  Corp. 
et  al.,  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

November  9. 1988. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  in  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
P'ederal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  on  or  before 
December  1, 1988.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell. 


Secretary. 


Appendix 


Filing  Date 

Company 

IDocketNo 

9/26/88 

10/7/68 

Transcontinental 

Gas  Pipe  Une 

Corp 
Bayou  Interstate 

Pipeline  Corp 
Columtxa  Gas 

Transmission 

Corp 
Norttmest 

Pipeline  Corp. 

RP87-7-040 
RPa8-1-004, 

10/31/88  

11/1/B8  

RP87-55-009 
RP-85- 13-025 

[FR  Doc.  88-26317  Filed  11-14-88;  8:45  am] 
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[Docket  No.  RP88-139-002] 

Wliriams  Natural  Gat  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  8, 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  3, 
1988,  tendered  for  filing  Substitute 
Revised  Second  Revised  Sheet  Nos.  82 
and  84  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

WNG  states  these  tariff  sheets  are 
filed  as  an  amendment  to  its  compliance 
filing  in  Docket  No.  RP88-1 39-001  filed 
July  27, 1988.  WNG  was  advised  by 
Commission  Staff  that  it  should  delete 
references  to  account  numbers  in  these 
tariff  sheets  and  include  account  names 
instead.  The  effective  date  of  these  tariff 
sheets  is  July  20. 1988.  The  tariff  sheet 
numbers  are  different  than  in  the 
original  filing  because  WNG 
subsequently  filed  a  repaginated  tariff 
Volume  No.  1  upon  Commission 
approval  of  its  open-access 
transportation  plan  in  Docket  No.  RP86- 
32.  et  al.,  effective  July  20, 1988. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  5  §  385.211. 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanfs  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  88-26314  Filed  11-14-88;  845  amj 
BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  September  30 
Through  October  7, 1988 

During  the  Week  of  September  30 
through  October  7, 1988,  the  appeals  and 


applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  coments  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
November  7. 1988. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

tWeek  of  Sept.  30  through  Oct.  7,  1988) 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submisswn 

Sept.  25.  1988 

Kem  Oil  and  Refining  Company,  Washing- 
ton. DC. 

KR2-0523 

lnterkx:utory  /f  granted:  The  Economic  Regulatory  Administration's  response 
to  Kem  Oil  and  Refining  Company's  statement  of  objections  would  be 

stnchen  from  the  record  (Case  No.  KRO-0520). 

Sept.  29,  1988 __    . 

National  Helium/ Maryland,  Baltimore.  MD 

RM3-129 

Request  for  modification /rescission.  If  granted  The  April  27.  1934.  Decision 
and  Order  issued  to  Maryland  (Case  No.  R03-228)  would  be  modified 
regarding  ttie  state's  plan  approved  tor  expenditures  of  National  Helium 

-^ 

refund  mor»es. 

Oct.  23.  1988 

Ecanomic       Regulatory       Admimsnatjon. 

KRZ-0524 

Interlocutory.  It  granted:  The  Ecorwmic  Regulatory  Adrtimtstration  would  be 

Washington.  DC. 

permitted  to  make  a  supplemental  filing  in  the  Kem  Oil  and  Refining  Co 
proceeding  (Case  No.  KRO-0520). 

Oct  7.  1988 _.._. 

Guam  Energy  Office,  Agana,  Guam 

KEE-0167 

Exception  to  ttie  institutional  conservation  program.  H  granted:  Guam  Energy 
Office  would  receive  an  exception  to  tt<«  provisiom  of  10  CFR  Pan  455. 

concerning  ttie  Institutional  Conservation  Program. 

Do 

MA  Malik  Hartford  CT 

KFA-0223 

Appeal  of  an  information  request  denial.  H  granted:  The  September  20,  1983 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  Scientific 

and  Tectwncal    Inforrriation   would  be  resarxtod  and  MA.    MaNk  would 

racerve  access  to  certain  Unclassified  Controlled  Nuclear  InformalKin  docu- 

ments. 

Refund  Applications  Received 

[Week  of  Sept  30  to  Oct  7.  19881 


Date  recei\-ed 


05/05/86 

05/05/86 

12/02/87 

12/02/87 

06/28/88 _ 

07/06/88 

09/20/88 

09/26/88 

09/26/88 

09/26/88 

09/29/88 


Name  of  refurxt  proceeding/ Name  of  refund  applicant 


BoonviUe  Oil  Company 

Boonville  OH  Company 

Charles  L  Hamer,  Jr 

William  E.  Sanders _ 

Nk:hola«  J.  Sartilli 

HW  Brasington  Sand  &  Gravel . 

Modern  Oil,  Inc 

Dee's  Gulf 

Hayes  Ser.  Central _. ™ 

Wolverton  Associates 

Amoco  ll/Maryland 


Case  No. 


RF225-11048 

RF225-11049 
RF300- 10542 
RF300- 10543 
HF300-10541 
RF300-10551 
RF30O-10550 
RF300- 10548 
RF300-10547 
RF300-10549 
RQ251-482 


Refund  Applications  Received— Continued 

[Week  of  Sept  30  to  Oct  7.  19881 


Date  received 


09/29/88 

09/29/88 

09/30/88 

09/30/88 

09/30/88 

09/30/88 

09/30/88 

09/30/88 

09/30/88 

09/30/88 

09/30/88 

10/03/88 

10/03/88 

10/03/88 „ 

10/03/88 

10/03/88 

10/03/88 

10/03/88 

10/03/88 

10/04/88 

10/04/88 

10/04/88 

10/04/88 

09/30/88  thru  10/07/88.. 


Name  of  refund  proceeding/Name  of  refund  applicant 


09/30/88  thni  10/07/88.. 

09/30/88  thru  10/07/88.. 

09/30/88  thru  10/07/88.. 
I 


[FR  Doc.  88-26363  Filed  n-l+-88:  8:45  am] 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  October  3  Through 
October  7, 1988 

During  the  week  of  October  3  through 
October  7, 1988.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energ}'.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

William  Hyde.  10/4/68.  KFA-0219 

Mr.  William  Hyde  filed  an  Appeal 
from  a  partial  denial  by  the  Idaho 
Operations  Office  of  the  DOE  of  a 
Request  for  Information  which  the  firm 
has  submitted  imder  the  Freedom  on 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  certain  of  the  documents  or  part  of 
certain  documents  were  properly 
withheld  under  FOIA  Exemptions  5,  6 
and  7(c).  Important  issues  that  were 
considered  in  the  Decision  and  Order 


Raingy's  Gulf  Service 

West  Raleight  Gulf 

Cosme  A.  Bobadilla 

E.I.  CXi  Pont  De  Nemours.. 

Cotton  Service  Statkxi 

Hardy  Hill  Grocer 

Gordon's  Food  Store 

Via  0>nvenience  Store 

J  and  M  Jobt>ers 

Zipp-Hill  Grocer 

Pat  Hill 

Barrentine's  Gulf 


R.C.  Vaughan  Oil  Company 

Northeast  Utilities  Service 

Leonard  W.  Ferguson,  Jr 

Kickeys  Service  Center.  IrK .^... 

Bosselman,  Inc 

Spruce  Oil  Corporation 

Sinclair  Marketing,  Inc 

Denslow,  Inc 

Amble  Oil  Company 

Dilries  Oil.  Inc 

BartMer  Gas  and  Oil  Company 

Crude  Oil  Refunds  Applications  Received 


Atlantic  Richfield  Refunds  Applications  Received 


Case  No. 


Exxon  Refunds  Applications  Received. 


Murphy  Refunds  Applications  Received.. 


RF300- 10540 

RF300-10539 

RF3CO- 10538 

RF300-10537 

RF241-* 

RF241-7 

RF241-8 

RF241-9 

RF241-10 

RF241-11 

RF241-12 

RF300-10E44 

RF300-10545 

RF300- 10546 

RF307-1233 

flF307-1134 

RF3 10-303 

RF3 10-304 

RF3 10-305 

RF3 10-306 

RF310-307 

RF310-308 

RF3 10-309 

RF272-74944 

ttwu 
RF272-74970 
RF304-6463 

thru 
RF304-6672 
RF307-5e76 

thru 
RF307-6017 
RF309-52 

thru 
RF309-255 


were  (i)  whether  the  "Concurrence 
Chain"  is  exempt  under  the 
predecisional  privilege  of  Exemption  5; 
and  (ii)  whether  releasing  the  identity  of 
certain  individuals  constitutes  invasion 
of  personal  privacy  under  Exemptions  6 
and  7(c). 

Implementation  of  Special  Refund 
Procedures 

Power  Test  Petroleum  Distributors.  Inc. 
10/3/88.  KEF-0042 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $360,045  (plus  accrued  interest) 
received  pursuant  to  a  consent  order 
entered  into  by  Power  Test  Petroleum 
Distributors,  Inc.  and  the  DOE  on 
December  13, 1983.  Under  the 
procedures  adopted,  purchasers  of 
Power  Test  gasoline  during  the  consent 
order  period  may  file  claims  for  refunds 
from  the  Power  Test  fund.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  set  forth  in 
the  Decision. 

Refund  Applications 

Aminoil  U.S.A..  Inc./Clayton  Bottled 
Gas,  10/6/88,  RF139-119 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 


filed  by  Clayton  Bottled  Gas  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  The  firm  submitted  cost 
banks  and  market  price  data  which 
indicated  that  it  was  forced  to  absorb 
Aminoil's  alleged  overcharges. 
Therefore,  the  firm  has  shown  that  it 
was  injured,  to  the  full  extent  of  its 
volumetric  allocation  of  the  consent 
order  fund,  by  Aminoil's  alleged 
overcharges.  After  examining  the  firm's 
application  and  supporting 
documentation,  the  DOE  concluded  that 
it  should  receive  a  refund  totaling 
8208,685,  representing  $117,820  in 
principal  and  $90,865  in  interest. 

Aminoil  U.S.A.  Inc. /Fryman's  Gas 
Sales.  10/5/86.  RF139-103 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund, 
filed  by  Fryman's  Gas  Sales  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  The  firm  submitted  cost 
banks  and  market  price  data  which 
indicated  that  it  was  forced  to  absorb 
Aminoil's  alleged  overcharges. 
Therefore,  the  firm  has  shown  that  it 
was  injured,  to  the  full  extent  of  its 
volumetric  allocation  of  the  consent 
order  fund,  by  Aminoil's  alleged 
overcharges.  After  examining  the  firm's 


45968 


Federal  Register  /  Vol.  53.  No.  220  /  Tuesday.  November  15.  1988  /  Notices 


Federal  RegUter  /  Vol.  53.  No.  220  /  Tuesday,  Noveinber  15.  1988  /  Notices 


45969 


application  and  supporting 
documentation,  the  DOE  concluded  that 
it  should  receive  a  refund  totaling 
S793.224,  representing  $447,840  in 
principal  and  $345,384  in  interest. 

Atlantic  Richfield  Company/ 

Chamber/ain's Area,  eta/.,  10/5/88. 

RF304-163.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  three  firms  from  a  consent  order  fund 
made  available  by  Atlantic  Richfield 
Company.  As  resellers/retailers 
applying  for  small  claims  refunds  and 
end-users,  these  firms  were  presumed  to 
have  been  injured.  The  DOE  concluded 
that  these  firms  should  receive  refunds 
totalling  $3,786,  representing  $3,015  in 
principal  and  $751  in  accrued  interest. 

David  Storms,  et  al.,  10/4/88,  RF272- 
8211.  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  applications  for  refund  from 
crude  oil  overcharge  funds  filed  by  nine 
resellers  and/or  retailers  of  refined 
petroleum  products.  The  denial  was 
based  on  the  fact  that  the  applicants 
failed  to  estabhsh  that  they  were  injured 
by  crude  oil  overcharges. 

Exxon  Corporation /A.W.  McWilliams 
et  al..  10/6/88.  RF307-1835  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  47  Applications  for  Refund 
filed  in  the  Exxon  Corporation  Special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$47,472  ($42,033  principal  plus  $5,439 
interest). 

Exxon  Corporation/ Bull  City  Oil  Co..  et 
al..  10/6/88.  RF307-111  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  4  Applications  for  Refund 
filed  in  the  Exxon  Corporation  Special 
refund  proceeding.  Each  of  the 
Applicants  is  a  reseller  of  Exxon  whose 
allocable  share  is  greater  than  $5,000 
based  on  its  purchases.  Each  elected  to 
limit  its  claim  to  the  greater  of  $5,000  or 
40  percent  of  its  allocable  share.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  of  S5.000 
plus  interest.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $22,588 
(520.000  principal  plus  $2,538  interest). 

E\xon  Corporation /Demmo's  Lakeside 
Exxon  et  al..  10/4/88.  RFJ07-2120  et 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  30  Applications  for  Refund 


filed  in  the  Exxon  Corporation  Special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  appUcant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$21,696  ($19,213  principal  plus  $2,483 
interest). 

Exxon  Corporation/Fountain  Oil 

Company.  Inc..  10/3/88.  RF307-1565 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  29  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$14,751  ($13,062  principal  plus  $1,689 
interest). 

Exxon  Corporation/ Houston  Bigelow 
Bus  Lines  et  al..  10/5/88.  RF307- 
1501  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$29,353  ($25,992  principal  plus  $3,361 
interest). 

Exxon  Corporation/Interstate  Exxon 
Servicecenter.  et  al.  10/5/88. 
RF307-1501  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  34  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$19,363  ($17,144  principal  plus  S2.2-19 
interest). 

Exxon  Corporation/Joe  Lcmpo  et  al.. 
10/3/88.  RF307-101  et  al. 


The  DOE  issued  a  Decision  and  Order 
concerning  29  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$25,584  (S22.654  principal  plus  $2,930 
interest). 

Exxon  Corporation/L.  C.  Atkins,  et  at., 
10/6/88.  RF307-652  et  aL 

The  DOE  issued  a  Decision  and  Order 
concerning  37  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$27,695  ($24,524  principal  plus  $3,171 
interest). 

Exxon  Corporation/Tarrytown  Exxon  et 
al..  10/5/88.  RF307-^00et  aL 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its    • 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$33,107  ($29,311  principal  plus  $3,796 
interest). 

Getty  Oil  Company /Francis  Sales  and 
Service  Jim 's  Skelly  Ser\ice.,  10/6/ 
88.  RF265-2666.  RF265-2667.  RF2ti5- 
2719 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  two  retailers  of  products  covered  by 
a  consent  order  that  the  DOE  entered 
into  with  Getty  Oil  Company.  Each 
applicant  submitted  information 
indiciating  the  volume  of  Getty  refinH 
petroleum  products  purchased  indirectly 
during  the  consent  order  period.  Fn  cases 
where  the  supplier  of  an  indirect 
purchaser  has  been  granted  a  refund  on 
the  basis  of  a  presumption  of  injury,  the 
DOE  has  held  that  a  qualified  indirect 
purchaser  submitting  a  small  claim  v/af- 
itself  overcharge  by  the  full  volumetric 
amount.  Marathon  Petroleum  Co  J 


Schroeder's  Marathon,  15  DOB  85,155 
(1986).  Both  applicants  fall  within  this 
class.  The  total  amount  of  the  refunds 
approved  in  the  Decision  and  Order  is 
$2,850.  representing  $1,390  in  principal 
and  $1,460  in  accrued  interest. 

Cetty  Oil  Company/S.B.  Collins,  Inc.. 
10/3/88,  RF265-ie73 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  S3.  Collins,  Inc.  (Collins),  a 
reseller  of  motor  gasoline  covered  by  a 
Consent  Order  that  the  DOE  entered 
into  with  Getty  Oil  Company.  Collins 
submitted  documentation  substantiating 
that  during  the  consent  order  period  it 
maintained  banks  of  unrecovered  costs. 
Collins  also  submitted  purchase  cost 
data  for  motor  gasoline  for  the  relevant 
period.  Using  the  competitive 
disadvantage  methodology,  the  DOE 
determined  that  Collins'  refund  should 
be  limited  to  the  gallons  of  Getty  motor 
gasoline  that  the  firm  purchased  after 
January  1, 1975,  when  it  began  to 
accumulate  cost  banks.  The  total  refund 
approved  in  the  Decision  and  Order  is 
$92,762,  representing  $45,211  in  principal 
and  $47,551  in  accrued  interest. 

Getty  Oil  Company /Universal  Motor 
Fuels,  Inc.,  10/3/88.  RF265-1352 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Universal  Motor  Fuels,  Inc. 
(Universal),  a  reseller  of  motor  gasoline 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Universal  submitted 
documentation  substantiating  that 
during  the  consent  order  period  it 
maintained  banks  of  unrecovered  costs. 
Universal  also  submitted  purchase  cost 
data  for  motor  gasoline  for  the  relevant 
period.  Using  the  competitive 
disadvantage  methodology,  the  DOE 
determined  that  Universal's  refund 
should  be  limited  to  the  gallons  of  Cetty 
motor  gasoline  that  the  firm  purchased 
prior  to  November  1, 1973,  and  on  or 
after  November  1, 1976.  The  total  refund 
approved  in  the  Decision  and  Order  is 
$182,107,  representing  $88,756  in 
principal  and  $93,351  in  accrued  interest. 

Gulf  Oil  Corporation/Butane  Propane 
Gas  Co.,  et  aL.  10/7/88,  RF300-1028 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  29  applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  claimed  a  refund  of  less  than 
$5,000.  Therefore,  under  the  small  claims 
presumption,  each  applicant  was  found 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share  without  having  to 
provide  a  detailed  demonstration  of 
injury.  The  sum  of  the  refunds  granted  in 


this  Decision,  which  includes  both 
principal  and  interest,  is  $52,124. 

Gulf  Oil  Corporation/Glenn's  Gulf 

Service,  et  aL,  10/3/88,  RF300-1410 
etaL 

The  DOE  issued  a  Decision  and  Order 
granting  10  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  refund 
proceeding.  Each  of  the  claimants 
demonstrated  that  it  was  a  direct 
purchaser  of  Gulf  covered  products 
during  the  consent  order  period.  Each  of 
the  claimants  listed  in  the  appendix  to 
this  Decision  demonstrated  that  it  was  a 
retailer  of  the  Gulf  products  it 
purchased.  Accordingly,  the  claimants 
listed  in  the  appendix  were  presumed 
injured  and  received  their  full  allocable 
share.  The  total  amount  of  refunds 
granted  in  this  Decision,  which  includes 
both  total  principal  and  total  interest,  is 
$9,606. 

Gulf  Oil  Corporalion/Majette  Grocery, 
et  aL,  10/7/88,  RF300-1154  et  aL 
The  DOE  issued  a  Decision  and  Order 
concerning  10  Applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  demonstrated  that  it 
purchased  less  than  7.812,500  gallons  of 
Gulf  product  during  the  consent  order 
period.  Therefore,  under  the  small 
claims  presumption,  each  applicant  was 
found  eligible  to  receive  a  refund  equal 
to  its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$14,54a 

Gulf  Oil  Corporation/Appliances 
Company,  et  al..  10/7/88,  RF300- 
1100  etaL 
The  DOE  issued  a  Decision  and  Order 
granting  33  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  refund 
proceeding.  Each  of  the  claimants 
demonstrated  that  it  was  a  direct 
purchaser  of  Gulf  covered  products 
during  the  consent  order  period.  Each  of 
the  claimants  listed  in  the  appendix  to 
this  Decision  demonstrated  that  it  was 
an  end-user  of  the  Gulf  products  it 
purchased.  Accordingly,  the  claimants 
listed  in  the  appendix  were  presumed 
injured  and  eligible  to  receive  their  full 
allocable  share.  The  total  amount  of 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$33,021. 

Hastings  Utilities.  10/5/88.  RF272-12S06 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Hastings  Utilities 
(Mastings),  a  public  utility  serving  the 
people  of  Hastings,  Nebraska.  The  DOE 
found  that  Hastings  had  provided 
sufficient  evidence  of  the  volume  of 


refined  petroleum  products  that  it 
purchased  during  the  crude  oil  price 
control  period.  August  19, 1973  through 
January  27, 1981.  Hastings  certified  that 
it  would  notify  the  applicable  regulatory 
body  of  its  receipt  of  the  refund  and 
would  pass  on  the  entirety  of  the  refund 
through  to  its  customers.  Hastings  was 
granted  a  refund  of  $3,920. 

K&T  Trucking.  10/5/88,  RF272-1298a 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  K  &  T  Thicking 
based  on  its  purchases  of  diesel  fuel 
during  the  period  August  19. 1973 
through  January  27, 1961.  The  firm 
estimated  its  purchase  volume  based 
upon  the  average  miles  per  gallon 
attained  by  its  fleet  of  trucks.  The  firm 
was  an  end-user  of  diesel  fiieL  and  was 
therefore  presumed  injured  by  the  DOE. 
K  &  T  was  granted  a  refund  of  $18. 

Los  Angeles  Times.  10/6/88,  RF272-7927 

The  DOE  issued  a  E>ecision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  the  Los  Angeles 
Times  (LA.  Times)  a  producer  and 
distributor  of  newspapers  in  the  Los 
Angeles,  California  metropolitan  area. 
In  reaching  its  determination,  the  DOE 
rejected  the  comments  submitted  by  a 
group  of  states  in  opposition  to  the  LA 
Times'  claim.  Specifically,  the  DOE 
restated  its  position  that  economic 
arguments  which  are  general  in  nature 
cannot  per  se,  constitute  a  showing  that 
a  particular  firm  in  an  industry  passed 
through  petroleum  product  cost 
increases  in  the  form  of  increased  prices 
to  its  customers.  The  refund  granted  io 
this  Decision  is  $2,481. 

Mobil  Oil  Corporation/Jim 's  Mobil 
Servicenter  et  al.,  10/6/88,  RF225^ 
373  et  aL 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  five  purchasers  of  Mobil  refined 
petroleum  products  in  the  Mobil  Oil 
Corporation  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Mobil  Oil  Corp.,  13  DOE  1  85,339  (1985). 
each  applicant  was  found  to  be  eligible 
for  a  refund  based  on  the  volume  of 
products  it  purchased  from  MobiL  The 
total  amount  of  refunds  approved  in  this 
Decision  was  $6,366,  representing  $5,087 
in  principal  plus  $1,279  in  accrued 
interest. 

Reed  W.  Smith.  Jr..  10/3/88.  RF272- 
72544 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  The  Applicant  owned  four 
retail  stations  in  Texas  during  the  period 
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August  19, 1973  through  January  27, 
1981.  Because  the  Applicant  failed  to 
demonstate  that  it  was  injured  due  to 
the  crude  oil  overcharges,  it  was 
ineligible  for  a  crude  oil  refund. 

Savory  Oil  Company,  et  ai,  10/4/88, 
RF272-9164.  et  a/. 

The  DOE  issued  a  Decision  and  Order 
denying  applications  for  refund  from 
crude  oil  overcharge  funds  filed  by  11 
resellers  and/or  retailers  of  refined 
petroleum  products.  The  denial  was 
based  on  the  fact  that  the  unsupported, 
general  statements  submitted  by  the 
applicants  did  not  establish  that  they 
were  injured  by  crude  oil  overcharges. 

Suburban  Propane  Gas  Corporation/ 
Eastern  Rulane  Sales  Corporation, 
et  al.,  10/5/88,  RF299-44  et  a/. 


The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  11  purchasers  of  Suburban  Propane 
refined  petroleum  products  in  the 
Suburban  Propane  Gas  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Suburban 
Propane  Gas  Corp.,  16  DOE  f  85,382 
(1987),  each  applicant  was  found  to  be 
eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Suburban.  The  total  amount  of  refunds 
approved  in  this  Decision  was  $35,098, 
representing  $29,893  in  principal  plus 
$5,205  in  accrued  interest. 

Waste  Management  of  Ohio,  et  al,  10/ 
7/88.  RF272-1962.  et  al. 

The  DOE  issued  a  Decision 
concerning  five  Applications  for  Refund 


in  the  Subpart  V  crude  oil  refund 
proceedings.  The  Applicants  purchased 
various  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  The  Applicants  estimated  their 
gallonage  figures.  The  DOE  found  each 
Applicant's  estimation  technique 
reasonable  and  acceptable.  Each  of  the 
Applicants  was  an  end-user  of 
petroleum  products  that  it  claimed; 
therefore,  the  applicants  were  presumed 
injured.  The  total  refund  approved  in 
this  Decision  is  $610. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-users  applicants  in  the  following 
Decision  and  Order: 


Name 


Case  No. 


Date 


Number  of 
Applicants 


Total  refund 


Jon  L  Neiman  Trust  et  aL . 


RF272-16003 


10/7/88 


17 


S6.937 


Dismissal 

The  following  submissions  were 
dismissed: 


Name 


Ctiampion  International  Corp 

Joe  Nicosia 

Lawson's  Apco 

Pettyiofin  Oil  Co 

Thomas  Oil  Co 

451  Sefvico  Center 

City  of  Mesquite 

Central  Brewring  Company 

E  Ritter  Equipment  Co 

E  Ritter  Oil  Co 

Irving  Mall  Shell 

Grand  Gulf.  Inc 

Hoskins  Service  Station 

Franks  Exxon  and  Wrecker  Serv- 
ice. 

Windsor  Shell 

Littles  Texaco  #2 

Getwell  Amoco 

North  Watkins  Amoco 

Davis  Bros  Citgo 

Wilkerson  Travelmart 

Ben  Davis 

Ben  Davis 

Walton  Chevron 

Jarks  Servk»  Station 

Tom  Breattiett 

Getwell  Amoco  Service 

Oak  Court  Exxon 

Ray  T  Johnson  and  Sons  Exxon... 

Archers  Balmoral  66  Service 

Virgil  Suttons  Exxon 

Amoco 

Taylor  Shell 

Lamar  Ave  AnKico  Station 

Hays  Mobile 

Holmes  Rose  Valley 

Joe  Holmes  FainMay  Gulf  Station. 

Skylake  Gulf  Care  Center 

Franklin  Freeway  Service  Station. 
John  Taylor  Shell 


Case  No. 


RD272-12281 

RF307-618 

RF310-30 

RF225-6625 

RF225-6626 

RF272-58090 

RF272-58095 

RF272-58101 

RF272-58103 

RF272-59709 

RF272-59712 

RF272-59714 

RF272-59715 

RF272-58717 

RF272-62416 

RF272-62418 
RF272-62519 
RF272-62420 
RF272-62421 
RF272-62426 
RF272-62427 
RF272-62430 
RF272-62431 
RF272-62432 
RF272-62434 
RF272-62437 
RF272-62439 
RF272-62440 
RF272-62441 
RF272-62442 
RF272-62443 
RF272-62445 
RF272-62446 
HF272-62447 
RF272-62448 
RF272-62449 
RF272-62450 
RF272-62451 
RF272-62454 
RF272-62458 


Name 


Franklin  Filmore  Statkxi 

Walls  Bros  Oil  Co 

Castlemans  Oil  Co 

East  Memphis  Gulf 

Balmoral  Union  76 

Joe  Matttiew  Exxon _ 

Cherry  Rd  Lion 

Spirwlo  Autorrxjtive 

Southaven  Tire  Center 

Scallion  Texaco 

Robinson  Mobile  Service  Station ... 

Myron  Mobile 

Joe  Williams  Wrecker  Service 

Matttiew  Exxon 

Ryder  System  Inc 

Baysinger  Fast  Lube 

Arena  Service  Center 

D-D  Truck  Repair  Service 

Uttle  Texaco  #1 

Rodger  Texaco  Service  Station 

Freedie       Automotive       Service 

Center. 

Svatek  Distributing  Co 

Moss  Union  76 

Matlock  Union  76 

Marvin  Ban-  Service  Station 

Gleave's  Wrecker  Service 

Fox  Meadows  Exxon 

Keystone  Tire 

Sutton  Exxon  Service  Station 

Sutton  Exxon  2 

Osco  Market  3 

Bennett  Exxon  Service  Center 

Sea  Island  Gulf  Service 

Stewart  Union  76 

Cupertino  Transport 

Grady  White  Boats  Inc 

Firestone  Store 

Nevillis  Brothers 

Albert  Lea  Oil 

Alexander  Farmers  Grain  and  Oil 

Co 

Swan  Market  Inc 

H-H  Western  Store 

Jim  Garage 

Commercial  Truck  Terminal  Irw 

Gilly  Truck  Rental 


Case  No. 


RF272-62459 
RF272-62460 
RF272-62462 
RF272-62465 
RF272-62467 
RF272-62475 
RF272-62478 
RF272-62481 
RF272-62482 
RF272-62485 
RF272-62486 
RF272-62487 
RF272-62491 
RF272-62492 
RF272-64982 
RF272-65044 
RF272-65045 
RF272-65049 
RF272-65053 
RF272-65054 
RF272-65056 

RF272-65059 
RF272-65060 
RF272-65063 
RF272-65064 
RF272-65065 
RF272-65066 
RF272-65069 
RF272-65074 
RF272-65075 
RF272-65076 
RF272-65083 
RF272-65084 
RF272-65085 
RF272-650e9 
RF272-65091 
RF272-65101 
RF272-66231 
RF272-66232 
RF272-66234 

RF272-66237 
RF272-66239 
RF272-66241 
HF272-66255 
RF272-66256 


Name 


Mr  B  Garage 

LF  M  Inc 

Gerard  Oil  and  Parts  Co.— Wreck- 
er Service. 

Ziotnick  Garage 

Philips  Consumer  Electronics  Co .. 

Brussels  Thendara  Garage  Inc 

Silva  Tire  Co 

Manzer  Petroleum  Co 

Rita  Streit „ 

Jerome  R.  Weber 

Paul's  Garage 

Gulf— Simon  Oil 

Bryant  Enterprises.  Inc 

ELG  Enterpnses  Corp 

Demus  Oil 

Ports  Petroleum  Inc 

LAN  Gas  and  Tiro  Shop 

Farmers  Elevator  Co — 

Mystery  Oil  Co 

Davis  Tire  and  Battery 

River  Forest  Manor 

Osuego  Coop  Station 

Millette  Garage  Inc 

Governors  Drive  Shell 

Jims  Car  Care  Center 

Paul  Hepler  Feed  Hardware  and 
Gas 

Dr.  Pepper  of  Dallas 

Shelby  Petroleum  Corp 

Mays  Oil  Co 

E.  Ritter  Oil  Company 


Case  No. 


RF272-66257 
RF272-66261 
RF272-66262 

RF272-66263 
RF272-66265 
RF272-66268 
RF272-67295 
RF272-67363 
RF272-67365 
RF272-67372 
RF272-67381 
RF272-67392 
RF272-67398 
RF272-72388 
RF272-72393 
RF272-72407 
RF272-72408 
RF272-72409 
RF272-72410 
RF272-72426 
RF272-72428 
RF272-72459 
RF272-72460 
RF272-72472 
RF272-74318 
RF272-74321 

RF272-74581 
RF272-74583 
RF272-74585 
RF272-74595 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Offia^  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
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Federal  Energy  Guidelines,  a 

commercially  loose  leaf  reporter  system. 

November  7, 1988. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  88-26362  Filed  11-14-88;  8:45  am) 
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Objection  to  Proposed  Remedial 
Orders  Plied  During  tlie  Period  of  April 
25  Through  October  14, 1988 

During  the  period  of  April  25  through 
October  14, 1988,  the  notices  of 
objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington,  DC 
20585. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  7, 1988. 

Howell  Corp.,  Houston,  Texas:  Howell, 
Hydrocarbons,  Inc.,  San  Antonio, 
I   Texc-i;  Howell,  Industries,  Inc., 
Houston.  Texas;  Quintana  Refinery 
Co.,  Houston,  Texas;  Quintana 
Petrochemical  Corp.,  Houston, 
Texas;  Quintana-Howell  Joint 
\    Venture,  Houston,  Texas;  KRO- 

0690,  Crude  Oil 
On  October  14, 1988,  Howell 
Corporation,  1010  Lamar  Street, 
Houston.  Texas  77002;  Howell 
Hydrocarbons.  Inc..  7811  S.  Presa.  San 
Antonio.  Texas  78233;  Howell 
Industries,  Inc..  c/o  C.T.  Corporation, 
811  Dallas  Street,  Houston,  Texas  77002; 
Quintana  Refinery  Co.  and  Quintana 
Petrochemical  Corp.,  P.O.  Box  3331. 
Houston,  Texas  77253;  and  Quintana- 
Howell  Joint  Venture,  c/o  1010  Lamar 
Street,  Houston,  Texas  77002  and  P.O. 
Box  3331.  Houston.  Texas  77253.  filed  a 
Notice  of  Objection  to  a  Proposed 


Remedial  Order  (PRO)  which  the  DOE 
Economic  Regulatory  Administration 
(ERA)  issued  jointly  to  those  entities  on 
September  23. 1988.  In  the  PRO.  the  ERA 
alleges  that  during  the  period  January  1. 
1978  through  December  31. 1980,  those 
entities  committed  the  following 
violations:  (i)  Howell  Corporation  and 
Quintana  Refinery,  joint  venturers  in  the 
Quintana-Howell  Joint  Venture,  evaded 
obligations  under  the  Entitlements 
Program  in  violation  of  10  CFR  205.202 
and  10  CFR  210.62.  with  regard  to  their 
Corpus  Christi,  Texas  refinery,  and 
thereby  received  illicit  revenues  in  the 
amount  of  $10,322,848.09:  (ii)  Howell 
Corporation  and  Howell  Hydrocarbons 
evaded  obligations  under  the 
Entitlements  Program  with  regard  to 
their  San  Antonio,  Texas  refinery,  and 
thereby  received  illicit  revenues  in  the 
amount  of  $11,818,263.38;  and  (iii) 
Howell  Industries,  Inc.  violated  the  anti- 
layering  and  pricing  provisions  of  the 
regulations  applicable  to  crude  oil 
resales,  10  CFR  Part  212.  Subpart  L.  in 
the  amount  to  $7,017,576.00  (layering) 
and  $4,691,391.34  (pricing). 

Tesoro  Petroleum  Corporation,  San 
Antonio,  Texas,  KRO-0680,  Crude 
Oil 
On  October  11. 1988,  Tesoro 
Petroleum  Corporation  (Tesoro).  8700 
Tesoro  Drive,  San  Antonio,  Texas  78286. 
filed  a  Notice  of  Objection  to  a  Proposed 
Remedial  Order  (PRO)  which  the  DOE 
Economic  Regulatory  Administration 
(ERA)  issued  to  the  firm  on  March  18, 
1988,  as  amended  on  May  25. 1988.  In 
the  PRO,  the  ERA  determined  that 
Tesoro  underreported  the  receipt  of 
substantial  volumes  of  controlled  crude 
oil  at  its  Kenai.  Alaska  refinery,  by 
reporting  the  oil  as  uncontrolled  in 
violation  of  10  CFR  211.66(b)  and  (h). 
The  ERA  also  determined  that  these 
actions  circumvented  and  contravened 
or  resulted  in  the  circumvention  and 
contravention  of  the  requirements  of  the 
Entitlements  Program  in  violation  of  10 
CFR  205.202.  According  to  the  PRO. 
these  violations  resulted  in  losses  to  the 
Entitlements  Program  of  $37,543,138. 
before  interest. 

(FR  Doc.  88-26361  Filed  11-14-88;  8:45  am] 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 


announces  the  procedures  for 
disbursement  of  $1,478,456  (plus  accrued 
interest)  obtained  as  a  result  of  a 
Consent  Order  that  the  DOE  entered 
into  with  Placid  Oil  Company  (Case  No. 
KEF-0007),  a  refiner  and  reseller  of 
petroleum  products  located  in  Dallas. 
Texas.  The  monies  will  be  available  to 
purchasers  of  Placid  refined  petroleum 
products  during  the  consent  order 
period. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Placid  consent 
order  fund  must  be  submitted  in 
duplicate  and  must  be  postmarked  no 
later  than  June  33. 1989  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  case  number  KEF-0007. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  L.  Wieker,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-2390. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(b).  notice  is  hereby  given 
of  the  issuance  of  the  Decisions  and 
Order  set  out  below.  The  Decision 
relates  to  a  February  22. 1984  Consent 
Order  between  the  DOE  and  Placid  Oil 
Company  (Placid).  That  Consent  Order 
settled  certain  disputes  between  the  firm 
and  the  DOE  concerning  Placid's 
possible  violations  of  DOE  regulations 
in  its  sales  of  regulated  petroleum 
products  during  the  period  August  19. 
1973  through  January  27, 1981  (consent 
order  period). 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  in  the  amount  of 
$1,478,456.  plus  interest,  funded  by 
Placid  pursuant  to  the  Consent  Order. 
Under  the  procedures  adopted, 
purchasers  of  Placid  covered  products 
during  the  consent  order  period  may  file 
for  refunds  from  the  escrow  fund.  1  he 
amount  of  the  refund  available  to  an 
applicant  will  generally  be  a  pro  rata  or 
volumetric  share  of  the  Placid  consent 
order  fund.  In  order  to  receive  a  refund, 
a  claimant  must  furnish  the  DOE  with  . 
evidence  that  it  was  conjured  by  the 
alleged  overcharges.  However,  the 
Decision  indicates  that  no  separate, 
detailed  showing  of  injury  will  be 
required  of  end-users  of  the  relevant 
product,  or  of  firms  that  file  refund 
claims  in  amounts  of  $50,000  or  less.  The 
Decision  further  indicates  that  an 
applicant  whose  claim,  if  granted,  would 
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result  in  a  refund  greater  than  $5,000, 
but  no  greater  than  $50,000  may  elect  to 
receive  a  refund  based  on  40  percent  of 
its  volumetric  share.  The  speciHc 
requirements  for  proving  injury  are  set 
forth  in  the  Decision  and  Order. 

Applications  for  Refund  must  be 
postamarked  no  later  than  June  30, 1989. 
Refund  applicants  must  file  two  copies 
of  their  submission.  All  applications  will 
be  available  for  public  inspection 
between  1:00  and  5:00  p.m..  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 
in  Room  lE-234, 1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 

Dated:  November  7, 1988. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

November  7, 1988. 
Name  of  Firm:  Placid  Oil  Company. 
Date  of  Filing:  October  18. 1985. 
Case  Number:  KEF-0007. 

On  October  18. 1985,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA),  requesting  that  the 
OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving 
Placid  Oil  Company  (Placid).  10  CFR 
Part  205.  Subpart  V.  This  Decision  and 
Order  sets  forth  the  procedures  that  the 
OHA  has  formulated  to  govern  the 
distribution  of  the  Placid  settlement 
fund. 

I.  Background 

Placid  was  a  "refiner"  and  "reseller" 
of  petroleum  products  as  those  terms 
were  defined  in  10  CFR  212.31."  The 
ERA  audited  Placid  to  determine  the 
firm's  compliance  with  the  regulations 
applicable  to  refiners  and  resellers.  On 
February  18, 1983.  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 


'  According  to  documents  in  the  DOE  audit  Tile. 
Tore  Petroleum  Corporation  (Toro)  operated  a 
gasoline  blending  facility  during  1973  and  early 
1974.  In  February  1974.  Ryder  System*.  Inc.  (Ryder) 
acquired  more  than  SO  percent  of  Toro's  capital 
stock,  and  commenced  building  a  retmery  that  by 
late  1974  allowed  Toro  to  produce  distillates  and 
residual  fuel.  In  December  1974.  Placid  Refining. 
Company,  a  wholly-owned  subsidiary  of  Placid  Oil 
Company,  purchased  Toro  from  Ryder.  Toro's  and 
Ryder's  activities  are  covered  under  the  terms  of  the 
Placid  Consent  Order.  See  Consent  Order.  1  203.  We 
will  therefore  accept  Applications  for  Refund  from 
Toro's  and  Ryder's  customers  who  purchased 
covered  product  during  the  consent  order  period. 


Placid  alleging  that.  &om  August  1973 
through  January  1976.  the  firm  charged 
prices  for  motor  gasoline,  natural  gas 
liquids,  natural  gas  liquid  products, 
middle  distillates,  and  residual  fuel  in 
excess  of  the  prices  allowed  under  the 
DOE  regulations.  In  order  to  settle  the 
claims  made  in  the  PRO  and  certain 
other  claims  by  the  DOE  that  might  have 
arisen.  Placid  and  the  DOE  entered  into 
a  Consent  Order  on  February  22. 1984 
(Consent  Order).  Placid's  first  sales  of 
crude  oil  were  specifically  excluded 
from  the  ambit  of  the  Consent  Order,  as 
were  Placid's  obligations  under  the  DOE 
Entitlements  Program.  See  Consent 
Order,  f  302.501.  Pursuant  to  the 
Consent  Order,  Placid  agreed  to  remit  a 
total  of  $1,400,000.  plus  interest,  to  the 
DOE  to  settle  certain  alleged  violations 
of  the  applicable  price  regulations 
during  the  period  August  19, 1973 
through  January  27, 1981  (the  consent 
order  period).  The  settlement  amount 
was  paid  to  the  DOE  in  five  installments 
which  included  interest  on  each 
payment.  Placid  made  its  final  payment 
to  the  DOE  on  March  20. 1985.  The  total 
amount  remitted  by  Placid  available  for 
distribution  equals  $1,478,456.  This 
Decision  and  Order  concerns  the 
distribution  of  the  $1,478,456  plus 
interest  accrued  during  the  period  the 
funds  have  been  held  by  the  DOE. 

On  March  6. 1986,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  Placid  settlement 
fund.  In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  PD&O  was  published  in  the  Federal 
Register  and  comments  were  solicited. 
51  FR  9259  (March  18. 1986).  We 
received  comments  concerning  our 
proposed  procedures  from  Energy 
Refunds,  Inc.  (ERl)  and  the  States  of 
Arkansas.  Delaware,  Iowa.  Louisiana. 
North  Dakota,  Rhode  Island,  Utah,  and 
West  Virginia  (States). 

II.  Refund  Procedures 

In  the  PD&O,  we  noted  that  Placid 
may  have  acted  as  a  reseller  of  crude  oil 
during  the  consent  order  period. 
Although  crude  oil  resales  are  not 
specifically  excluded  from  the  scope  of 
the  Consent  Order,  the  DOE  audit 
underlying  the  Consent  Order 
apparently  did  not  examine  any  crude 
oil  resales  Placid  may  have  made.  See 
Consent  order,  H  302.  Accordingly,  we 
have  concluded  that  the  Placid  consent 
order  funds  should  be  allocated  to 
purchasers  of  Placid  products  other  than 
crude  oil  (hereinafter  referred  to  as 
covered  products). 

As  we  indicated  in  the  PD&O,  firms 
and  individuals  that  purchased  Placid 
covered  products  during  the  consent 


order  period  may  file  claims  in  this 
proceeding.  From  our  experience  with 
Subpart  V  refund  proceedings,  we 
believe  that  most  potential  claimants 
will  fall  into  the  following  categories:  (1) 
End-users,  i.e..  consumers  that  used 
Placid  covered  products;  (2)  regulated 
non-petroleum  industry  entities  that 
used  Placid  covered  products  in  their 
businesses,  or  cooperatives  that 
purchased  Placid  covered  products:  and 
(3)  resellers,  retailers  or  refiners  that 
resold  Placid  covered  products. 

As  in  many  prior  special  refund  cases, 
we  are  adopting  certain  presumptions 
that  will  permit  claimants  to  participate 
in  the  refund  process  without  incurring 
inordinate  expense  and  will  enable  the 
OHA  to  consider  refund  applications  in 
the  most  efficient  manner  possible.  See 
10  CFR  205.282(e).  Subpart  V;  American 
Pacific  International.  14  DOE  fl  85,158  at 
88,293  (1986)  [API).  First,  we  are 
adopting  the  presumption  that  the 
alleged  overcharges  were  spread  evenly 
over  all  gallons  of  covered  products  that 
Placid  sold  during  the  consent  order 
period.  In  the  absence  of  better 
information,  a  volumetric  refund 
presumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.' 

Under  this  volumetric  presumption,  a 
claimant's  potential  refund  generally 
will  be  computed  by  multiplying 
$0.000362  per  gallon,  the  per-gallon 
refund  amount,  by  the  number  of  gallons 
of  covered  products  that  it  purchased 
from  Placid  during  the  consent  order 
period.'  The  resulting  figure  is  referred 
to  as  the  claimant's  "volumeteric  share" 
of  the  Placid  consent  order  funds. 
Successful  applicants  will  also  receive 
proportionate  shares  of  the  interest  that 
has  accrued  on  the  Placid  escrow 
account. 

A.  Determination  of  Injury.  The 
allocation  of  potential  refund  amounts 
to  claimants  is  only  the  first  step  in  the 
distribution  process.  In  order  to  receive 
a  refund,  an  applicant  must 


'  Nevertheless,  we  recognize,  that  the  impact  of 
Placid's  pricing  practices  on  an  individual  purchaser 
may  have  been  greater  than  the  apportioned 
amount.  Therefore,  the  volumetric  presumption  will 
be  rebuttable,  and  we  will  allow  a  claimant  to 
submit  evidence  detailing  the  specific  overcharge 
that  it  incurred  in  order  to  be  eligible  for  a  larger 
refund.  See.  e.g..  Standard  Oil  Co.  (/ndianaJ/Army 
and  Air  Force  Exchange  Sen-ice.  12  DOE  \  85.015 
(19a4). 

*  The  volumetric  factor  of  $0.000362  per  gallon 
was  computed  by  dividing  the  Si. 478.456  received 
from  Placid  by  the  4.063.904.613  gallons  of  covered 
products  sold  by  the  Tirm  during  the  consent  order 
period  ($1,476,456/4.083.904.613  gallons  =  . 

$0.000362).  4 


demonstrate,  that  it  did  not  pass  through 
alleged  overcharges  to  its  customers 
during  the  consent  order  period.  See, 
e.g.,  Office  of  Enforcement.  8  DOE 
f  82,597  at  85,396  (1981)  (Vickers).  As  we 
have  done  in  many  prior  refund  cases, 
we  are  adopting  specific  injury 
persumptions  that  will  simplify  and 
streamline  the  refund  process.  These 
presumptions  will  excuse  members  of 
certain  applicant  categories  from 
proving  that  they  were  injured  by 
Placid's  alleged  overcharges.  We  will 
discuss  these  presumptions  below. 

(1)  Showing  of  Injury.  In  the  PD&O  we 
proposed  adopting  the  presumption  that 
resellers  and  retailers  of  Placid  covered 
products  claiming  refunds  of  $5,000  or 
less,  excluding  accrued  interest,  were 
injured  by  Placid's  alleged  overcharges. 
In  its  comments  to  the  PD&O,  ERI 
suggests  that  we  adopt  an  injury 
presumption  for  resellers  and  retailers 
with  "mid-level"  claims.  Previously  used 
only  in  large  refund  proceedings  this 
mid-level  presumption  allows  resellers 
and  retailers  to  receive  40  percent  of 
their  full  volumetric  shares  up  to  $50,000. 
without  making  detailed  demonstrations 
of  injury.  See  Gulf  Oil  Corporation,  16 
DOE  H  85,381.  (1987)  [Gulf  II).*  By 
lowering  the  costs  incurred  by  claimants 
participating  in  the  refimd  process  and 
easing  the  administrative  burden  placed 
on  the  OHA,  the  mid-level  presumption 
has  served  to  further  the  OHA's 
restitutionary  duty  in  Subpart  V  refund 
proceedings.  We  see  no  reason  why  it 
should  not  also  be  applied  prospectively 
in  smaller  refund  proceedings. 
Accordingly,  resellers  and  retailers  of 
Placid  covered  products  will  be  allowed 
to  apply  for  reftinds  using  a  mid-level 
presumption  of  injury.* 

In  the  PD&O.  we  also  proposed 
adopting  presumptions  that  spot 
purchasers  of  Placid  covered  products 
and  those  selling  Placid  products  on 
consignment  were  not  injured  by  the 
alleged  overcharges.  Citing  Tresler  Oil 


*  Based  on  national  average  proHt  margin  data  for 
resellers  and  retailers  and  our  experience  in  past 
proceedings,  we  presumed  that  resellers  and 
retailers  were  injured  by  40  percent  of  the  alleged 
overcharges  incurred  in  their  purchases.  Gulf  II,  16 
DOE  at  88,737. 

•  Citing  Celty  Oil  Company.  15  DOE  1  85.064 
(1986)  [Getty).  ERl  also  suggests  that  when 
calculating  refund  amounts  under  the  mid-level 
presumption,  we  adopt  a  variety  of  absorption 
fractions  for  the  different  products  sold  by  Placid, 
I.e.,  40%  for  motor  gasoline.  50%  for  middle 
distillates,  and  60%  for  LP.  gas.  The  different 
absorption  fractions  that  we  adopted  in  Getty. 
however,  were  based  strictly  on  Getty's  pricing 
data.  Getty.  IS  DOE  at  88.117.  They  are  not  relevant 
lo  the  present  proceeding.  Furthermore,  the  use  of  a 
tingle  average  absorption  fraction  simplifies  the 
refund  procedures  for  the  beneflt  of  both  the 
claimants  and  the  DOE.  Therefore,  we  will  not 
adopt  ERI's  suggestion  in  this  regard. 


Company /Swifty  Oil  Company,  16  DOE 
\  85,659  (1987)  [Tresler],  ERI  suggests 
that  we  allow  spot  purchasers  to  receive 
20  percent  of  their  full  volimietric  shares 
without  demonstrating  injury.  There  is 
nothing  in  Tresler,  however,  to  support 
such  a  suggestion.*  and  ERI  has  not 
provided  any  other  reasoning  that  would 
support  its  suggestion  regarding  spot 
purchasers.  Consequently,  we  will  adopt 
the  presumption  of  non-injury  for  spot 
purchasers  outlined  in  the  PD&O. 

Similarly,  citing  Gulf  II,  ERI  suggests 
that  we  allow  Placid  consignees  to 
receive  10  percent  of  their  full 
volumetric  shares  without 
demonstrating  injury.  We  explicitly 
stated  in  Gulf  II,  however,  that  the 
decision  to  adopt  a  10  percent  injury 
level  presumption  for  consignees  was 
based  solely  on  our  previous  experience 
in  Gulf  refund  proceedings.  Gulf  II,  16 
DOE  at  88.739.  There  is  no  basis  for 
assuming  that  the  factual  body 
underlying  the  consignee  presumption  in 
Gulf  Ilia  applicable  to  this  case. 
Consequently,  we  will  not  adopt  ERI's 
suggestion  with  regard  to  consignees. 
Each  injury  presumption  that  we  will 
adopt  in  this  proceeding  is  outlined 
below,  along  with  the  rationale 
imderlying  its  use. 

a.  End-Users.  End-users,  i.e..  ultimate 
consumers  of  Placid  covered  products, 
will  be  presumed  to  have  been  injured 
by  the  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
consent  order  period.  Moreover,  they 
were  not  required  to  keep  records  the 
justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See.  e.g.,  Dorchester 
Gas  Corp.,  14  DOE  f  85,240  at  88,450 
(1986).  Consequently,  end-user 
applicants  need  only  document  their 
purchase  volumes  of  Placid  products  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

b.  Regulated  Firms  and  Cooperatives. 
Firms  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency  or  by  the  terms  of  a  cooperative 
agreement  will  not  be  required  to  submit 
detailed  proof  of  injury.  Although  such 
firms,  e.g..  public  utilities  and 
agricultural  cooperatives,  generally 
would  pass  through  any  overcharges  to 
their  customers,  they  generally  would 


pass  through  any  refunds  as  well. 
Therefore,  we  will  require  such 
applicants  to  certify  that  they  will  pass 
any  refund  received  through  to  their 
customers,  to  provide  us  with  a  detailed 
explanation  of  how  they  plan  to 
accomplish  this  restitution  to  their 
customers,  and  to  explain  how  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  the  receipt  of 
refund  money.  See  Office  of  Special 
Counsel,  9  DOE  I  82,538  at  85,203  (1982). 
However,  utility  claimants  that  are 
requesting  a  refund  of  $5,000  or  less, 
excluding  interest,  will  not  be  required 
to  certify  that  they  will  pass  the  refunds 
through  to  their  customers.  We  further 
note  that  a  cooperative's  sales  of  Placid 
products  to  non-members  will  be  treated 
in  the  same  manner  as  sales  by  other 
resellers. 

c.  Reseller  and  Retailer  Small  Claims. 
Resellers  and  retailers  of  Placid  covered 
products  claiming  refunds  of  $5,000  or 
less,  excluding  accrued  interest,  are 
presumed  to  have  been  injured  by 
Placid's  alleged  overcharges.  Without 
this  presumption,  such  an  applicant 
would  have  to  gather  and  analyze 
records  dating  as  far  back  as  1973  to 
demonstrate  that  if  absorded  the  alleged 
overcharges.  The  cost  to  the  applicant  of 
gathering  this  inf.ormation,  and  to  the 
OHA  of  analyzing  it,  could  exceed  the 
actual  refund  amount.  Under  this 
presumption,  a  small  calimant  must  only 
document  the  volume  of  Placid  covered 
products  that  it  purchased  in  order  to  be 
eligible  for  a  refund.  See  Texas  Oil  fr 
Gas  Corp.,  12  DOE  \  85.069  at  88,210 
(1984). 

d.  Reseller  and  Retailer  Mid-Level 
Claims.  Resellers  and  retailers  whose 
full  volumetric  shares  of  the  Placid 
consent  order  funds  exceed  $12,501  may 
elect  to  receive  40  percent  of  their  full 
volumetric  shares  up  to  $50,000,  without 
providing  detailed  demonstrations  of 
injury.''  As  we  indicated  above,  see 
supra  note  4,  this  option  is  based  on  the 
presumption  that  resellers  and  retailers 
absorbed  40  percent  of  Placid's  alleged 
overcharges.  Resellers  and  retailers  that 
wish  to  receive  refunds  in  excess  of 
$50,000  must  follow  the  non-presumption 
procedures  outlined  below  in  section  (2). 

e.  Spot  Purchasers.  If  a  claimant  made 
only  sporadic  purchases  of  significant 
volumes  of  Placid  covered  products,  we 
will  consider  that  claimant  to  be  a  spot 


*  In  Tresler,  the  applicant  was  granted  a  refund 
on  its  purchase*  that  were  made  under  a  long-term 
contract  with  the  consent  order  firm,  but  was 
denied  a  refund  on  its  spot  purchases. 


BEST  COPY  AVAILABLE 


'  A  reseller  or  retailer  whose  full  volumetric  share 
is  $12,501  or  less  could  receive  a  larger  refund  under 
the  small  claims  presumption  than  under  the  40- 
percent  mid-level  injury  presumption.  Large 
reseller*  and  retailers,  i.e..  those  whose  full 
volumetric  shares  exceed  $125,001.  may  elect  to 
limit  their  claims  lo  $50,000  and  thereby  qualify  for 
a  refund  under  the  mid-level  injury  presumption 
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purchaser.  We  are  adopting  a  rebuttable 
presumption  that  claimants  who  made 
only  spot  purchases  from  Placid  were 
not  injured.  Spot  purchasers  tend  to 
have  considerable  discretion  in  where 
and  when  to  make  purchases.  Therefore, 
they  generally  would  not  have  made 
spot  purchases  from  Placid  imless  they 
were  able  to  pass  through  the  full 
amount  of  any  price  increases  to  their 
own  customers.  See  Vickers,  8  DOE  at 
85,396  (1981).  Therefore,  a  firm  that 
made  only  sporadic  purchases  from 
Placid  will  not  receive  a  refund  unless  it 
presents  evidence  rebutting  the  spot 
purchaser  presumption  and  establishing 
the  extent  to  which  it  was  injured. 

f.  Consignees.  Finally,  as  in  previous 
cases,  we  will  presume  that  consignees 
of  Placid  covered  products  were  not 
injured  by  the  alleged  overcharges.  See, 
e.g..  Jay  Oil  Company.  16  DOE  H  85,147 
at  88.286  (1987).  A  consignee  agent  is  an 
entity  that  distributed  products  pursuant 
to  an  agreement  whereby  its  supplier 
established  the  prices  to  be  paid  and 
charged  by  the  consignee  and 
compensated  the  consignee  with  a  fixed 
commission  based  upon  the  volume  of 
products  distributed.  This  presumption 
may  be  rebutted  by  showing  that  the 
consignee's  sales  volumes  and 
corresponding  commission  revenues 
declined  due  to  the  alleged 
uncompetitiveness  of  Placid's  pricing 
practices.  See  Gulf  Oil  Corporation/C.F. 
Canter  Oil  Company.  13  DOE  I  85,388  at 
88,962  (1986). 

(2)  Non-Presumption  Demonstration 
of  Injury.  A  reseller  or  retailer  with  a 
full  volumetric  share  in  excess  of  $5,000 
that  does  not  elect  to  receive  a  refund 
under  either  the  small  claims 
presumption  or  the  40-percent  mid-level 
presumption  will  be  required  to 
document  its  injury.  Such  a  claimant  is 
generally  required  to  provide  a  monthly 
schedule  of  its  "banks"  of  unrecouped 
increased  product  costs  for  each  product 
that  it  purchased  from  Placid  during  the 
consent  order  period."  Cost  banks  for  a 
product  should  cover  the  period 
November  1. 1973.  through  the  product's 
decontrol  date.'  In  addition,  a  claimant 


*  A  "bank"  must  be  equal  to  the  amount  of  the 
refund  claimed  beginning  with  the  first  month  of  the 
ppriod  for  which  a  refund  is  claimed  through  the 
date  on  which  either  that  product  was  decontrolled 
or  the  banking  regulations  expired. 

•  Retailers  and  resellers  of  motor  gasoline  were 
required  to  maintain  cost  banks  only  until  |uly  15. 
1979.  and  April  30. 1980.  respectively.  Therefore,  in 
showing  injury  with  respect  to  their  purchases  of 
motor  gasoline,  such  claimants  will  not  be  required 
to  submit  cost  bank  material  up  to  the  January  28, 
1961  decontrol  date  of  motor  gasoline. 


must  show  that  market  conditions 
forced  it  to  absorb  the  alleged 
overcharges.  Such  a  showing  might  be 
made  through  a  demonstration  of 
lowered  profit  margins,  competitive 
price  analysis,  decreased  market  share, 
or  depressed  sales  volume  during  the 
period  of  purchases  from  Placid.  API.  14 
DOE  at  88,295.  If  a  claimant  elects  not  to 
submit  a  detailed  demonstration  of 
injury,  it  may  still  apply  for  either  the 
small  claims  refund  or  the  mid-level 
presumption  of  injury. 

B.  General  Refund  Application 
Requirements 

We  will  now  accept  Applications  for 
Refund  from  purchasers  or  covered 
products  sold  by  Placid  during  the 
consent  order  period.  There  is  no 
specific  application  form  that  must  be 
used.  However,  the  following 
information  should  be  included  in  all 
Applications  for  Refund: 

(1)  The  name  of  the  consent  order 
firm,  Placid  Oil  Company,  the  case 
number,  KEF-0007,  and  the  Applicant's 
name  should  be  prominently  displayed 
on  the  first  page. 

(2)  The  name,  title,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  additional  information 
concerning  the  Application. 

(3)  The  manner  in  which  the  Applicant 
used  the  Placid  product,  i.e.,  whether  it 
was  a  reseller-retailer  or  end-user. 

(4)  The  volume  of  Placid  product  that 
the  Applicant  purchased  during  each 
month  of  the  consent  order  period 
(AugUol  19, 1973  through  January  27, 
1981)  in  which  it  claims  that  it  was 
injured  by  the  alleged  overcharges.  If  the 
Applicant  was  an  indirect  purchaser,  it 
must  also  submit  the  name  of  its 
immediate  supplier  and  indicate  why  it 
believes  the  product  was  originally 
should  by  Placid,  Toro,  or  Ryder. 

(5)  All  relevant  materials  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  in  Section  II,  Part  A. 

(6)  A  statement  of  whether  the 
Applicant  was  in  any  way  affiliated 
with  Placid  Oil  Company,  Toro 
Petroleum  Corporation,  or  Ryder 
Systems.  Inc.  If  so,  the  Applicant  should 
explain  the  nature  of  the  affiliation. 

(7)  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  the  Placid,  Toro  or 
Ryder  product.  If  so,  the  name  and 
address  of  the  current  (or  former)  owner 
should  be  provided. 

(8)  A  statement  of  whether  the 
Applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 


enforcement  actions.  If  these  actions 
have  been  terminated,  the  Applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  Apphcant  should  describe 
the  action  and  its  ciurent  status.  The 
Applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  the  Application  for  Refund. 
See  10  CFR  205.9(d). 

(9)  The  following  signed  statement: 

I  swear  (or  affirm)  that  the  information 
submitted  ii  true  and  accurate  to  the  best 
of  my  knowledge  and  belief. 

All  Applications  for  Refund  must  be 
submitted  in  duplicate  and  must  be 
postmarked  no  later  than  June  30, 1989. 
A  copy  of  each  Application  will  be 
available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Forrestal 
Building,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC.  Any  Applicant  that 
believes  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  the 
Application  and  must  submit  two 
additional  copies  of  its  Application  from 
which  the  material  alleged  to  be 
confidential  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  privileged  or  confidential. 
All  Applications  should  be  sent  to: 

Placid  Oil  Company  Special  Refund 
Proceeding,  Case  No.  KEF-0007,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 

III.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds  Attributable  to 
Placid's  Sales  of  Covered  Products. 

The  States  filed  comments  regarding 
the  PD&O  requesting  that  any  monies 
remaining  in  the  Placid  escrow  account 
after  meritorious  claims  are  processed 
be  distributed  to  them  for  use  in  claims 
are  process  be  distributed  to  them  for 
use  in  energy-related  projects. 
Subsequent  to  the  filing  of  these 
comments  by  the  States,  a  statute  was 
enacted  governing  disbursal  of  these 
remaining  funds  called  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (PODRA),  H.R.  5400,  Title  111, 
99th  Cong.  2d  Session.,  Cong.  Rec. 
H11319-21,  (Daily  E.  October  17, 1986). 
PODRA  stated  that  in  the  event  that 
money  remains  after  all  meritorious 
refund  claims  from  a  refined  products 
Subpart  V  proceeding  have  been 
processed,  those  funds  will  be  divided 
evenly  between  the  state  and  federal 


govenunents.  Therefore,  in  the  event 
that  money  remains  after  all  meritorious 
claims  have  been  paid  from  the  Placid 
fund,  those  funds  in  that  account  will  be 
disbursed  in  accordance  with  the 
provisions  of  PODRA. 

//  Is  Therefore  Ordered  That:  (1) 
Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Placid  Oil  Company  pursuant  to  the 
Consent  Order  executed  on  February  22, 
1984,  may  now  be  filed. 

(2)  All  Applications  must  be 
postmarked  no  later  than  June  30, 1989. 

Dated:  November  7. 1988. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[KR  Doc.  88-26360  Filed  11-14-88;  8:45  am) 

BILLING  CODE  e4S(MI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3476-81 

Renewal  for  the  Management  Advisory 
Group  to  the  Municipal  Water  Pollution 
Control  Program 

The  U.S.  Environmental  Protection 
Agency  announces  the  renewal  for  the 
Management  Advisory  Group  to  the 
Municipal  Water  Pollution  Control 
Program  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration.  EPA 
has  determined  that  renewal  of  this 
advisory  committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law.  The  charter  which 
continues  this  advisory  committee  for 
two  more  years,  unless  otherwise  sooner 
terminated,  will  be  filed  with  the 
appropriate  Congressional  committees 
and  the  Library  of  Congress.  The 
committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  and  the  rules 
and  regulations  issued  in 
implementation  of  the  Act. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mary  Anne  Beatty,  EPA  Committee 
Management  Officer  (PM-213),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  202/ 
382-5037. 

Date:  October  28,  1988. 
Kathy  Petniccelli, 

Director  of  Management  and  Organization 

Division  VR. 

|FR  Doc.  88-26300  Filed  11-14-88;  8:45  am) 

BILLINO  CODE  MCO-SO-M 


[OPTS-59856;  FRL-3476-4] 

Toxic  and  Hazardous  Substances; 
Certain  Chemcial  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  pubUshed  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  Hmited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  three  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Periods 

Y  89-16,  89-17,  8^18,  November  17, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-^11,  401  M 
Street  SW.,  Washington,  DC  20460  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  89-16 

Manufacturer.  Confidential. 

Chemical.  (G)  Chain  stopped  alkyd 
resin. 

Use/Production.  (S)  Air  dry 
implement  finish.  Prod,  range:  511,000- 
680,000  kg/yr. 

Y  89-17 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyol. 

Use/Production.  (S)  Water  reducible 
ink  resin.  Prod,  range:  68,600-127,000  kg/ 
yr. 


Y  89-18 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  alkyd 
copolymer. 

Use/Production.  (S)  Resin  component 
for  implement  finish.  Prod,  range: 
85,000-102,000  kg/yr. 

Date:  November  2, 1988. 
Steve  Newburg-Rinn, 
Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
(FR  Doc.  88-26304  Filed  11-14-88;  8:45  am] 
BIUING  CODE  6560-50-H 


IOPTS-140107;  FRL-3476-5) 

Access  to  Confidential  Business 
Information  by  Syracuse  Research 
Corp.  and  the  Cadums  Group,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Syracuse  Research 
Corporation  (SRC)  of  Syracuse,  NY  and 
SRC's  subcontractor.  The  Cadmus 
Group,  Incorporated  (CAD)  of  Belmont, 
MA,  for  access  to  information  which  has 
been  submitted  to  EPA  under  sections  4 
and  8  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44,  401  M 
Street  SW..  Washington,  DC  20460,  (202) 
554-1404,  TDD:  (202)  554-0551. 
SUPPI^MENTARY  INFORMATION:  In 
accordance  with  40  CFR  2.306(j),  EPA 
has  determined  that  SRC  and  CAD  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4  and  8  of  TSCA  to 
perform  successfully  work  specified 
under  the  contract.  EPA  is  issuing  this 
notice  to  inform  all  submitters  of 
information  under  sections  4  and  8  of 
TSCA  that  EPA  may  provide  SRC  and 
CAD  access  to  these  materials  on  a 
need-to-know  basis. 

Under  contract  No.  68-D&-0117,  SRC. 
Merrill  Lane,  Syracuse,  NY,  and  SRC's 
subcontractor,  CAD,  375  Concord  Ave., 
Belmont,  MA  will  assist  the  Office  of 
Toxic  Substances'  Existing  Chemical 
Assessment  Division  in  their  review  of 
data  submitted  under  sections  4  and  8  of 
TSCA  as  part  of  the  proper  preparation 
of  a  section  4  support  document.  All 
access  to  TSCA  CBI  under  this  contract 
will  take  place  at  EPA  Headquarters, 
contractor  and  subcontractor  facilities. 
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Upon  completing  review  of  the  CBI 
materials.  SRC  and  CAO  will  return  all 
transferred  materials  to  EPA. 

Clearance  of  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30, 1992. 

SRC  and  CAD  have  been  authorized 
for  access  to  TSCA  CBI  at  their  facilities 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  security  manual.  EPA  has 
approved  their  security  plans,  has 
performed  the  required  inspection  of 
their  facilities,  and  has  found  them  to  be 
in  compliance  with  the  requirements  of 
the  manual.  SRC  and  CAD  personnel 
will  be  required  to  sign  non-disclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  November  3. 1988. 
Charles  Elkins. 

Director,  Office  of  Toxic  Substances. 

[FR  Doc.  88-26303  Filed  11-14-88:  8:45  am) 

BnXING  CODE  SS60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Paul  Kelley,  d/b/a  American  Teltronlx 
Ucensee  of  Station  WNHM552; 
Petition  for  Reconsideration;  Order 
Extending  Time 

agency:  Federal  Communications 

Commission. 

action:  Petition  for  reconsideration; 

order  extending  time. 

summary:  The  Chief,  Private  Radio 
Bureau  has  adopted  an  Order  extending 
the  time  period  in  which  to  file  an 
opposition  to  the  petition  for 
reconsideration  of  the  Memorandum 
Opinion  and  Order  in  this  proceeding. 
The  filing  date  is  extended  one  week 
from  October  20, 1988  to  October  27. 
1988.  This  action  is  warranted  because 
the  petition  for  reconsideration  was  not 
served  in  a  timely  manner. 

DATE:  Opposition  due  October  27. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolfo  Baca,  Rules  Branch,  Land 
Mobile  and  Microwave  Division.  Private 
Radio  Bureau.  (202)  634-2444. 
SUPPLEMENTARY  INFORMATION:  The 
summarj-  of  the  Memorandum  Opinion 
and  Order  in  this  proceeding  was 
printed  in  the  Federal  Register  on 
October  5, 1988.  at  53  FR  39141. 

Federal  Communications  Commission. 

Ralph  A.  Haller. 

Chief.  Private  Radio  Bureau. 

jFR  Doc.  88-25755  Filed  11-14-88;  8:45  am] 

BILLING  CODE  •712-01-41 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Advertising  of  interest  on  Deposits 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 

SUMMARY:  The  General  Counsel  of  the 
Federal  Deposit  Insurance  Corporation 
("FDIC")  is  amending  Opinion  No.  1. 
"Advertising  of  Interest  or  Dividends  on 
Deposits."  38  FR  28288.  October  11, 1973. 
The  Opinion  speaks  throughout  of  a 
section  of  the  FDIC's  regulations  that 
has  been  renumbered.  The  amendment 
corrects  the  citations  in  the  Opinion. 
DATE:  The  amendment  to  the  General 
Counsel's  Opinion  is  effective  on 
November  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Jules  Bernard.  Senior  Attorney,  Legal 
Division.  Federal  Deposit  Insurance 
Corporation.  550— 17th  Street.  NW. 
Washington  .  DC.  20429.  (202)  89&-3731. 
SUPPLEMENTARY  INFORMATION:  The 
General  Counsel  of  the  FDIC  is  making  a 
technical  change  to  the  citations  found 
in  General  Counsel's  Opinion  No.  1, 
"Advertising  of  Interest  or  Dividends  on 
Deposits."  See  38  FR  28288.  October  11. 
1973.  The  Opinion  speaks  throughout  of 
"§  329.8"  of  Part  329  of  the  FDIC's 
regulations.  12  CFR  Part  329.  The  FDIC 
has  redesignated  that  section  as  §  329.3. 
See  51  FR  10808.  March  31. 1986.  The 
General  Counsel  is  amending  the 
citiations  in  his  Opinion  accordingly. 

For  information  purposes,  the  text  of 
Opinion  No.  1,  as  corrected,  is  presented 
below: 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  has 
authorized  the  publication  of  the 
following  interpretative  statement 
setting  forth  the  position  of  the 
Corporation's  Legal  Division  with 
respect  to  the  meaning  and  application 
of  the  provisions  of  S  329.3  of  the  rules 
and  regulations  of  the  Corporation. 

Section  329.3  prescribes  the  manner  in 
which  insured  nonmember  banks 
(including  insured  nonmember  mutual 
savings  banks]  may  advertise  the 
interest  or  dividends  they  pay  on  time 
and  savings  deposits.  In  enforcing  the 
provisions  of  this  section,  the 
Corporation,  for  the  most  part,  relies  on 
a  review  of  questionable  advertisements 
brought  to  its  attention.  This  approach, 
however,  tends  to  provide  an  uneven 
measure  of  protection  for  depositors  and 
at  times,  works  a  competitive  inequity 
vis-a-vis  those  banks  whose 
advertisements  are  not  questioned. 

The  Legal  Division  believes  it 
important  that  insured  nonmember 
banks  know  the  approach  taken  and  the 


criteria  applied  by  the  staff  in  reviewing 
their  advertisements  for  conformity  with 
the  requirements  of  S  329.3  of  the 
Corporation's  regulations.  This 
knowledge  should  better  enable  insured 
nonmember  banks  to  fashion 
advertisements  that  avoid  violating  any 
requirement  of  S  329.3. 

Section  329.3  sets  forth  various 
specific  requirements  in  paragraphs  (a) 
through  (e)  and  (h]  capped  by  a  general 
proscription  in  paragraph  (f]  against 
'inaccurate'  or  'misleading' 
advertisements  or  those  which 
'misrepresent'  the  deposit  contracts 
offered.  The  Legal  Division  believes  that 
the  various  specific  requirements 
prescribed  should  be  read  and  applied 
literally  in  accordance  with  their  evident 
intent  and  purpose.  The  general 
proscription  against  inaccurate  or 
misleading  advertisements  should  be 
taken  as  prohibiting  any  statement  or 
claim  which  incorrectly  represents  the 
terms  and  conditions  of  the  deposit 
contracts  offered  or  which  has  a 
tendency  or  capacity  to  deceive  or  to 
leave  an  erroneous  impression.  It  is  of 
the  utmost  importance,  therefore,  that 
insured  nonmember  banks  avoid 
exaggerated,  overly  generalized  or 
unsubstantiated  claims  or  assertions  or 
ambiguous  statements  reasonably 
susceptible  to  a  contruction  that  is  or 
may  be  false  or  erroneous.  The  Legal 
Division  believes  that  every  effort 
should  be  made  to  explain  correctly,  in 
simple  direct  language,  the  terms  and 
conditions  of  the  deposit  accounts 
solicited,  including  the  duration  of  a 
depositor's  commitment  of  his  funds  and 
the  existence  of  penalties  for  or 
restrictions  on  withdrawals  prior  to 
maturity  so  that  he  may  appreciate  the 
relative  merits  of  the  accounts  offered 
and  intelligently  choose  those  that  best 
suit  his  needs. 

In  reviewing  questionable 
advertisements,  the  Legal  Division  staff 
has  noted  from  time  to  time  a  variety  of 
violations  of  §  329.3.  The  following  are 
listed  for  the  benefit  and  guidance  of 
insured  nonmember  banks  as  examples 
of  the  tj-pe  of  advertising  that  should  be 
avoided: 

(1)  Section  329.3(d]  requires  a  clear 
statement  of  any  time  requirement  to 
which  an  advertised  rate  is  subject. 
Frequently,  a  rate  is  advertised  as  being 
"guaranteed"  for  a  specified  number  of 
years.  While  the  advertising  of  a  rate  as 
being  "guaranteed"  for  a  specified 
period  may  be  permissible,  the  Legal 
Division,  does  not  believe  that  the 
quoted  language  suffices  as  a  clear 
statement  of  the  minimum  time 
requirement  because  it  merely  states  the 
duration  of  the  "guarantee"  without 
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adequately  informing  a  potential 
depositor  that  he  must  commit  his  funds 
for  a  minimum  period  in  order  to  obtain 
the  "guaranteed"  rate.  In  order  to  suffice 
as  a  clear  statement,  language  should  be 
used  which  plainly  indicates  that  a 
depositor  must  commit  his  funds  for  a 
definite  period  or  term  in  order  to  obtain 
the  advertised  rate. 

(2)  Similarly,  a  rate  is  often  advertised 
as  being  available  on  money  "held." 
"kept"  or  "left"  on  deposit  for  a 
specified  number  of  years.  This 
language,  without  further  explanation,  is 
particularly  objectionable  because  not 
only  does  it  fail  to  inform  a  depositor 
that  he  must  make  a  term  commitment 
of  funds  to  obtain  the  rate,  but  it 
affirmatively  suggests  that  he  may 
unilaterally  withdraw  his  funds,  without 
penalty,  at  any  time  during  the  period 
specified.  The  quoted  language  is  also 
misleading  because  it  fosters  the  false 
notion  that  the  rate  offered  is  dependent 
on  the  length  of  time  a  depositor 
chooses  to  permit  funds  to  remain  on 
deposit  rather  than  on  the  fixed  term  for 
which  he  commits  his  funds. 

(3)  Section  329.3(d)  also  requires  a 
conspicious  statement  of  any  time  or 
amount  requirements  to  which  an 
advertised  rate  is  subject.  The  Legal 
Division  staff  has  often  noted  time  or 
amount  requirements  printed  in  small  or 
even  minuscule  type  "buried"  in  the 
body  of  textual  material  or  in  coupons. 
The  Legal  Division  believes  that,  in 
general,  the  visibility  of  any  statement 
of  time  and  amount  requirements  should 
bear  some  reasonable  relationship  to  the 
visibility  of  the  related  advertised  rate 
and  where,  for  example,  the  advertised 
rate  is  printed  in  large  bold-face  tj-pe 
(although  not  necessarily  the  same  size 
type)  and  placed  in  close  proximity  to 
the  advertised  rate. 

(4)  Rates  are  occasionally  advertised 
as  follows:  "5Vi  percent  for  90  days,"  "6 
percent  for  1  year"  and  "6V4  percent  for 
2'/2  years."  The  Legal  Division  does  not 
believe  these  expressions,  without 
further  explanation,  suffice  as  clear 
statements  of  the  minimum  time 
requirements  involved  since  they  too 
emphasize  the  duration  of  the  rate 
rather  than  the  fixed  term  for  which  the 
depositor  must  commit  his  funds. 
Moreover,  when  stated  in  such  a 
sequence,  these  expressions  are 
misleading  where  the  context  in  which 
they  appear  suggests  that  the 
increasingly  higher  rates  are  available 
on  the  same  funds  permitted  to  remain 
on  deposit  for  succesively  longer 
periods,  rather  than  on  different  funds 
deposited  for  the  definite  terms 
indicated. 

(5)  The  grace  days  feature  of  regular 
savings  accounts  is  sometimes 


misdescribed  to  make  it  appear  more 
advantageous  than  is  actually  the  case. 
For  example,  regular  savings  accounts 
have  been  described  as  "Grace  Day 
accounts"  having  "10  extra  dividend 
earning  days  per  month."  Grace  days 
permit  funds  deposited  by  the  10th  of 
the  month  to  earn  interest  from  the  first; 
however,  once  deposited  they  do  not 
earn  10  extra  days  of  interest  every 
month  thereafter. 

(6)  The  interest  rates  available  on 
dissimilar  types  of  savings  accounts  are 
compared  unfairly  without  disclosing 
that  different  types  of  accounts  are 
involved.  For  example,  the  5  percent 
rate  available  on  regular  savings 
accounts  at  commercial  banks  is 
compared  to  the  6%  percent  rate 
available  on  two  and  one-half  year  time 
deposits  at  savings  banks  while  both 
types  of  accounts  are  referred  to 
generically  as  "savings"  accounts. 

The  foregoing  represents  the  Legal 
Division's  views  on  some  of  the 
advertising  practices  which  have  come 
to  its  attention.  These  views  should  be 
taken  into  account  by  all  insured 
nonmember  banks,  their  advertising 
agencies,  and  counsel  when  composing 
or  reviewing  advertisements  for  time 
and  savings  deposits.  In  the  future, 
violations  of  S  329.3  will,  in  appropriate 
circumstances,  result  in  a 
recommendation  by  the  Legal  Division 
to  the  Board  of  Directors  of  the 
Corporation  that  formal  enforcement 
action  be  taken  against  the  alleged 
violators.  If  any  insured  nonmember 
bank,  its  advertising  agency  or  counsel 
has  a  specific  question  regarding  the 
applicability  of  §  329.3,  representatives 
of  the  Legal  Division  are  available  to 
discuss  the  matter. 

Dated  this  7th  of  November  1988. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

jFR  Doc.  88-2687  Filed  11-14-88:  8:45  am] 

BILUNG  CODE  S714-01-M 


FEDERAL  MARITIME  COMMISSION 
Item  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601.  et. 
soq.].  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
John  Robert  Ewers,  Director.  Bureau  of 
Adminsitration,  Federal  Maritime 
Commission,  1100  L  Street  NW..  Room 
12211,  Washington,  DC  20573.  telephone 


number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

Section  18  Carrier,  Shipper  and  Port 
Surveys 

FMC  requests  an  extension  of 
clearance  for  Forms  FMC-17A.  17B.  and 
17C — carrier,  shipper,  and  port  surveys, 
respectively.  These  forms  will  be  used 
to  gather  information  from  carriers, 
shippers,  and  ports,  and  certain  other 
subject  persons  in  the  foreign 
oceanbome  commerce  of  the  United 
States  about  the  impact  of  the  Shipping 
Act  of  1984  upon  the  international  ocean 
shipping  industry.  The  Commission 
estimates  an  annual  respondent 
universe  of  50  carriers  with  the  total 
estimated  800  manhour  burden;  50  ports 
with  an  estimated  350  manhour  burden: 
and  1100  shippers  with  an  estimated 
4400  manhour  burden.  Total  cost  to  the 
Federal  Government  is  estimated  at 
$24,000;  total  cost  to  respondents  is 
estimated  at  $138,750. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-26264  Filed  11-14-88:  8:45  am) 

BUXiNG  CODE  S730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  ths. 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916.  as 
amended  (39  Stat.  733,  75  Stat.  763.  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  S  560.7  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pendir.g      • 
agreement. 
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Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200163 

Title:  Gulf  Seaports  Marine  Terminal 
Conference  Agreement. 

Parties:  Ports  of  New  Orleans.  Lake 
Charles,  Baton  Rouge,  Orange, 
Gulfport,  Beaumont,  Houston, 
Galveston  South  Louisiana, 
Brownsville,  Port  Arthur,  Tampa, 
Pensacola,  Panama  City,  Brazos  River 
Harbor,  Corpus  Christi  and  Alabama 
State  Docks 

Filing  Party:  William  Colbum,  Director 
of  Administration,  Port  of  Houston 
Authority,  P.O.  Box  2562,  Houston.  TX 
77252-2562. 

Synopsis:  The  proposed  agreement 
provides  for  the  parties  to  consult 
with  one  another  and  to  establish 
marine  terminal  rates,  charges  and 
rules  in  connection  with  marine 
terminal  services  and  facilities.  The 
agreement  also  provides  that  the 
parties  may  limit  the  agreement  to  the 
establishment  of  one  rate,  rule  or 
regulation  of  a  particular  character. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 

Secretary. 

Dated:  November  8, 1988. 
[FR  Doc.  88-26263  Filed  11-14-88;  8:45  am) 

BILUNG  COOE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Bankers  Trust  New  York  Corp.,  New 
York,  NY;  Proposal  To  Underwrite  and 
Deal  In  Debt  Securities  and  Preferred 
Stock  to  a  Limited  Extent 

Bankers  Trust  New  York  Corporation, 
New  York,  New  York  ("Bankers  Trust"), 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  ("BHC  Act")  and 
§  225.23(a).  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)),  for  permission  for  its 
subsidiary  BT  Securities  Corporation, 
New  York,  New  York  ("BTSC"),  to 
underwrite  and  deal  in,  to  a  limited 
degree,  all  types  of  debt  securities  and 
preferred  stock,  including  debt 
obligations  convertible  into  equity 
securities,  ownership  interests  in  trusts 
or  other  vehicles  (other  than  open-end 
investment  companies)  that  are  secured 
by  or  represent  an  interest  in  debt 
obligations,  rights  issued  in  connection 
with  any  of  the  foregoing  to  acquire 
interests  in  any  other  security  and 
options  and  warrants  on  all  of  the 


foregoing  securities.  The  new  activities 
would  be  conducted  on  a  nationwide 
and  international  basis  from  offices  of 
BTSC  located  in  New  York,  Atlanta, 
Chicago,  Los  Angeles  and  other  offices 
that  may  be  established  in  the  future. 

BTSC  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Citicorp,  /.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  ["Citicorp/ 
Morgan/Bankers  Trust"];  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 
BTSC  is  also  authorized  to  underwrite 
and  deal  in  U.S.  government  securities 
pursuant  to  §  225.25(b)(16)  of  the  Board's 
Regulation  Y  ("bank-eligible 
securities").  12  CFR  225.25(b)(16).  In 
addition,  BTSC  has  received  approval  to 
provide  investment  advisory  and 
securities  brokerage  services  on  a 
combined  basis  to  institutional 
customers.  Bankers  Trust  New  York 
Corporation,  74  Federal  Reserve  Bulletin 
695  (1988). 

Bankers  Trust  has  applied  to 
underwrite  and  deal  in  debt  securities 
and  preferred  stock  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  BTSC  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  BTSC. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

Bankers  trust  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  have  generally 
either  engaged  in  the  proposed  activities 
or  have  provided  services  that  are 


functionally  and  operationally  similar  to 
those  involved  in  underwriting  and 
dealing  in  debt  securities  and  preferred 
stock.  Bankers  Trust  stated  that  banks 
are  active  participants  in  underwriting 
and  dealing  in  bank-eligible  securities 
and  that  the  techniques  involved  in 
underwriting  and  dealing  in  the 
proposed  securities  are  substantially  the 
same.  Bankers  Trust  further  stated  that 
banks  possess  the  experience  to  carry 
out  the  proposed  activities  as  a  result  of 
banks'  skills  at  assessing  credit,  interest 
rate  and  market  risk,  pricing  securities, 
purchasing  and  selling  longer-term 
certificates  of  deposit,  arranging  private 
placements,  investing  in  corporate  debt 
issues,  and  syndicating  commercial 
loans. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Bankers 
Trust  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
greater  convenience  for  customers  and 
increased  competition,  and  could  be 
expected  to  reduce  borrowing  costs  to 
issuers,  increase  the  Hquidity  of  the 
secondary  markets  for  the  proposed 
securities,  and  lead  to  continued 
financial  innovation.  Bankers  Trust 
contends  that  the  proposed  activities 
would  not  result  in  adverse  effects 
because  Bankers  Trust  would  conduct 
the  proposed  activities  within  the 
framework  of  limitations  previously 
established  by  the  Board  in  its  Citicorp/ 
Morgan/Bankers  Trust  Order,  and 
consistent  with  the  securities  laws,  trust 
law,  the  anti-tying  provisions  of  the 
banking  and  antitrust  laws,  ERISA  and 
sections  23A  and  23B  of  the  Federal 
Reserve  Act. 

Bankers  Trust  maintains  that  any 
additional  risks  from  underwriting  and 
dealing  in  debt  securities  and  preferred 
stock  as  proposed  are  not  significant 
and  that  the  proposed  activity  does  not 
present  materially  greater  risks  than 
traditional  bank  activity  in  underwriting 
and  dealing  in  bank-eligible  securities 
and  extending  corporate  loans.  Bankers 
Trust  also  maintains  that  any  potential 
confiicts  of  interest  that  might  be  said  to 
arise  from  the  proposed  activities  are  no 
different  from  those  arising  from  banks' 
existing  securities  activities  and  are 
adequately  addressed  by  the  existing 
laws. 


Bankers  Trust  contends  that  approval 
of  the  application  would  not  be  barred 
by  section  20  of  the  Glass-Steagall  Act 
(12  U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Bankers  Trust 
Company,  with  a  firm  that  is  "engaged 
principally"  in  the  "underwriting,  public 
sale  or  distribution"  of  securities. 
Bankers  Trust  states  that  it  would  not  be 
"engaged  principally"  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  revenue  limitation  on  these 
activities,  previously  adopted  by  the 
Board  and  upheld  in  court.  See,  Citicorp. 
J.P.  Morgan  &  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation, 
73  Federal  Reserve  Bulletin  473  (1987). 
affd  sub  nam..  Securities  Industry 
Association  v.  Board  of  Governors  of 
the  Federal  Reserve  System,  839  F.2d  47 
(2d  Cir.  1988),  cert,  denied,  108  S.  Ct. 
2830  (1988);  and  Securities  Industry 
Association  v.  Board  of  Governors/ 
Chase,  847  F.2d  890  (D.C.  Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  S  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  November  8, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26266  Filed  11-14-88;  8:45  am) 
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Bankers  Trust  New  York  Corp.,  New 
York,  NY.,  Projiosal  to  Underwrft*  and 
Deal  In  Equity  Securities  to  ■  Limited 
Extent 

Bankers  Trust  New  York  Corporation, 
New  York,  New  York  ("Bankers  Trust"), 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.23(a),  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  for  its  subsidiary  BT 
Securities  Corporation,  New  York,  New 
York  ("BTSC"),  to  underwrite  and  deal 
in,  to  a  limited  degree,  equity  securities. 
These  would  include  common  stock  or 
other  ownership  interests  in  domestic 
and  foreign  corporations  or  other 
entities,  American  Depository  Receipts, 
all  kinds  of  prefen'ed  stock,  and  options 
and  warrants  on  the  above  securities, 
but  would  not  include  ownership 


interests  in  open-end  investment 
companies.  The  new  activities  would  be 
conducted  on  a  nationwide  and 
international  basis  from  o^ices  of  BTSC 
located  in  New  York.  Atlanta,  Chicago, 
Los  Angeles,  and  other  offices  that  may 
be  established  in  the  future. 

BTSC  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receiveable-related  securities 
("ineligible  securities").  Citicorp,  J.P. 
Morgan  and  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation, 
73  Federal  Reserve  Bulletin  473  (1987) 
["Citicorp/Morgan/Bankers  Trust"]; 
Citicorp,  73  Federal  Reserve  Bulletin  619 
(1987):  and  Chemical  New  York 
Corporation,  The  Chase  Manhattan 
Corporation,  Bankers  Trust  New  York 
Corporation,  Citicorp,  Manufacturers 
Hanover  Corporation  and  Security 
Pacific  Corporation,  73  Federal  Reserve 
Bulletin  731  (1987).  BTSC  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y  ("bank-eligible  securities").  12  CFR 
225.25(b)(16).  In  addition.  BTSC  has 
received  approval  to  provide  investment 
advisory  and  securities  brokerage 
services  on  a  combined  basis  to 
institutional  customers.  Bankers  Trust 
New  York  Corporation,  74  Federal 
Reserve  Bulletin  695  (1988). 

Bankers  Trust  has  applied  to 
underwrite  and  deal  in  equity  securities 
within  the  framework  of  limitations 
established  in  the  Citicorp/Morgan/ 
Bankers  Trust  Order,  including  the  5 
percent  gross  revenue  limitation. 
Accordingly,  under  this  application  the 
amount  of  gross  revenue  BTSC  would 
receive  from  the  proposed  new  ineligible 
underwriting  activity  and  the  previously 
approved  ineligible  activity  would  not 
exceed  in  the  aggregate  5  percent  of  the 
total  gross  revenues  of  BTISC. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  thai  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  of  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

Bankers  Trust  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  generally  either 
have  engaged  in  the  proposed  activities 
or  have  provided  services  that  are 


functionally  and  operationally  similar  to 
those  involved  in  underwriting  and 
deahng  in  equity  securities.  Bankers 
Trust  noted  that  banks  currently 
underwrite  and  deal  in  equities  outside 
the  United  States. 

Bankers  Trust  also  maintains  that 
banks  have  considerable  experience 
with  equity  securities,  through 
investments,  private  placement  and 
advisory  activities,  and  investment 
management  and  advisory  activities  on 
behalf  of  customers.  In  addition. 
Bankers  Trust  maintains  that  the 
functions  involved  in  under%vriting  and 
dealing  in  equity  securities  would  be  the 
same,  or  substantially  the  same,  as 
those  involved  in  underwriting  and 
dealing  in  securities  that  banks  are 
eligible  to  underwite  and  deal  in. 
Bankers  Trust  further  believes  that 
banks  possess  the  experience  to  carry 
out  underwriting  and  dealing  fimctions 
with  respect  to  equity  securities  as  a 
result  of  bank's  skills  at  assessing  credit, 
interest  rate  and  market  risk,  pricing 
securities,  purchasing  and  selling  long(?r- 
term  certificates  of  deposit,  and 
syndicating  commercial  loans. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Bankers 
Trust  maintains  that  permitting  bank 
i.olding  companies  to  engage  in  the 
proposed  activities  would  result  in 
greater  convenience  and  innovation  in 
services  for  customers  and  increased 
competition.  Bankers  Trust  contends 
that  the  proposed  activities  would  not 
result  in  adverse  effects  because 
Bankers  Trust  would  conduct  the 
proposed  activities  within  the 
framework  of  limitations  previously 
established  by  the  Board  in  its  Citicorp/ 
Morgan/Bankers  Trust  Order,  and 
consistent  with  the  securities  laws,  trust 
law,  the  anti-tying  provisions  of  the 
banking  and  antitrust  laws,  ERISA  and 
sections  23A  and  23B  of  the  Federal 
Reserve  Act. 

Bankers  Trust  stated  that  any 
additional  risks  from  underwriting  and 
dealing  in  equity  securities  as  proposed 
are  not  significant  and  that  the  proposed 
activity  does  not  present  materially 
greater  risks  than  traditional  bank 
lending  activity.  Bankers  Trust  stated 
that  any  potential  confiict  between  the 
proposed  activities  and  the  fiduciary 
responsibilities  of  bank  affiliates  or 
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prudent  credit  practices  is  already 
adequately  dealt  with  by  the  limitations 
under  which  BTSC  would  conduct  its 
activities. 

Bankers  Trust  contends  that  approval 
of  the  application  would  not  be  barred 
by  section  20  of  the  Glass-Steagall  Act 
(12  U.S.C.  377).  Section  20  of  the  Glass- 
Steagal  Act  prohibits  the  a^iliation  of  a 
member  bank,  such  as  Bankers  Trust 
Company,  with  a  firm  that  is  "engaged 
principally"  in  the  "underwriting,  public 
sale  or  distribution"  of  securities. 
Bankers  Trust  states  that  it  would  not  be 
"engaged  principally"  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  revenue  limitation  on  these 
activities,  previously  adopted  by  the 
Board  and  upheld  in  court.  See,  Citicorp, 
/.P.  Morgan  &  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation, 
73  Federal  Reserve  Bulletin  473  (1987), 
afTd  sub  nom..  Securities  Industry 
Association  v.  Board  of  Governors  of 
the  Federal  Reserve  System  ,  839  F.2d  47 
(2d  cir.  1988).  cert  denied,  108  S.  Ct. 
2830  (1988);  and  Securities  Industry 
Association  v.  Board  of  Governors/ 
Chase.  847  F.2d  890  (D.C.  Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  S  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8. 198S. 
James  McAfe«, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  B8-2B265  Filed  11-14-88;  8:45  am] 
MIXINO  COM  ^<M>1-M 

Th«  Chasa  Manhattan  Corp^  New 
York,  NY;  Proposal  To  Underwrite  and 
Deal  in  Debt  Securities  and  Preferred 
Stock  to  a  Umlted  Extent 

The  Chase  Manhattan  Corporation 
("Chase"),  New  York,  New  York,  has 
applied,  pursuant  to  section  4(c)(8]  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  9  225.23(a),  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)], 
for  permission  for  its  subsidiary  Chase 
Manhattan  Capital  Markets 
Corporation,  New  York,  New  York 
("CMCMC"),  to  underwrite  and  deal  in, 
to  a  limited  degree,  preferred  stock  and 
all  types  of  debt  securities,  including 
without  limitation,  debt  securities 


convertible  into  equity  securities  and 
ownership  interests  in  trusts  or  other 
vehicles  secured  by  or  representing 
interests  in  debt  obligations.  The  issuers 
of  such  securities  may  be  foreign  and 
domestic  corporations,  trusts,  foreign 
governments,  political  subdivisions, 
agencies  and  instrumentalities  of  such 
governments,  supranational 
organizations  and  other  entities  whose 
securities  are  not  eligible  for  bank 
underwriting  and  dealing. 

CMCMC  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Citicorp,  /.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation.  73  Federal 
Reserve  Bulletin  473  (1987)  ["Citicorp/ 
Morgan/Bankers  Trust");  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation.  Bankers 
Trust  New  York  Corporation.  Citicorp. 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation.  73 
Federal  Reserve  Bulletin  731  (1987). 
CMCMC  is  also  authorized  to 
underwrite  and  deal  in  U.S.  government 
securities  pursuant  to  S  225.25(b](16)  of 
the  Board's  Regulation  Y  ("bank-eligible 
securities").  12  CFR  225.25(b)(16).  In 
addition,  CMCMC  has  received 
approval  to  provide  investment  advisory 
and  securities  brokerage  services  on  a 
combined  basis  to  institutional 
customers.  The  Chase  Manhattan 
Corporation,  74  Federal  Reserve  Bulletin 
704  (1988). 

Chase  has  applied  to  underwrite  and 
deal  in  the  proposed  securities  within 
the  framework  of  limitations  established 
in  the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  CMCMC  would  receive  from 
the  proposed  new  ineligible 
underwriting  activity  and  the  previously 
approved  ineligible  activity  would  not 
exceed  In  the  aggregate  5  percent  of  the 
total  gross  revenues  of  CMCMC. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 


Chase  contends  that  the  proposed 
activities  are  closely  related  to  banking 
because  banks  have  generally  engaged 
in  activities  that  are  fimctionally  and 
operationally  similar  to  underwriting 
and  dealing  in  debt  securities  and 
preferred  stock.  These  services  include 
corporate  lending,  underwriting  and 
dealing  in  bank-eligible  securities, 
providing  advice  for  mergers  and 
acquisitions  and  corporate  financings 
generally,  arranging  private  placements 
of  securities  and  managing  their  own 
portfolios  and  fiduciary  accounts. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Chase 
maintains  that  permitting  bank  holding 
companies  to  engage  in  the  proposed 
activities  would  result  in  increased 
competition  in  highly  concentrated 
markets,  lower  financing  costs,  more 
innovative  financing,  greater  liquidity 
into  the  markets  for  the  proposed 
securities  and  greater  convenience  for 
customers.  Chase  contends  that  the 
proposed  activities  would  not  result  in 
adverse  effects  because  any  potential 
for  conflicts  of  interests  and  other 
adverse  ejects  is  adequately  addressed 
by  the  combination  of  various  statutory 
protections  as  well  as  the  conditions 
and  limitations  established  in  the 
Citicorp/Morgan/Bankers  Trust  Order. 
Moreover,  Chase  argues  that 
underwriting  and  dealing  in  the 
proposed  securities  is  not  a  risky 
activity. 

Chase  contends  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Chase  Manhattan 
Bank.  N.A.,  with  a  firm  that  is  "engaged 
principally"  in  the  "underwriting,  public 
sale  or  distribution"  of  securities. 
Citicorp  states  that  it  would  not  be 
"engaged  principally"  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  limitation  on  these  activities. 
See.  Citicorp,  /.P.  Morgan  &  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987).  aff'd  sub  nam.. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System.  839  F.2d  47  (2nd  Cir.  1988).  cert, 
denied.  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 


of  Governors/Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  9  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  apphcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26267  Filed  11-14-88;  8:45  am] 
NLUNO  CODE  MIO-OI-M 


Citicorp,  New  York,  NY;  Proposal  To 
Underwrite  and  Deal  In  Debt  Securities 
to  a  Limited  Extent 

Citicorp,  New  York,  New  York,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  9  225.23(a).  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  for  its  subsidiary  Citicorp 
Securities  Markets,  Inc.,  New  York,  New 
York  ("CSMI"),  to  underwrite  and  deal 
in.  to  a  limited  degree,  all  types  of  debt 
securities,  including,  but  not  limited  to, 
(1)  debt  securities  issued  by  a 
corporation,  partnership,  trust  or  other 
obligor,  (2)  debt  securities  issued  by  a 
foreign  government  or  a  political 
subdivision,  agency  or  instrumentality 
thereof,  and  (3)  securities  directly  or 
indirectly  evidencing  interests  in  a  pool 
of  underlying  assets  which  are 
comprised  of  debt  obligations  (not 
including  securities  of  open-end 
investment  companies).  The  above 
securities  would  include  debt  securities 
which  are  convertible  into  equity 
securities  as  well  as  those  which  are 
investment  grade,  not-investment  grade, 
or  unrated  securities. 

CSMI  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Citicorp.  /.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  ["Citicorp/ 
Morgan/Bankers  Trust"];  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 


Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 
CSMI  is  also  authorized  to  underwrite 
and  deal  in  U.S.  Government  securities 
pursuant  to  9  225.25(b)(16)  of  the  Board's 
Regulation  Y  ("bank-eligible 
securities").  12  CFR  225.25(b)(16]. 

Citicorp  has  applied  to  underwrite 
and  deal  in  debt  securities  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  CSMI  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  CSMI. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

Citicorp  contends  that  the  proposed 
activities  are  closely  related  to  banking 
because  banks  have  generally  engaged 
in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  debt  securities.  These 
services  include  corporate  lending, 
underwriting  and  dealing  in  bank- 
eligible  securities,  private  placement  of 
debt  and  equity  securities,  investing  in 
debt  securities,  overseas  underwriting 
and  dealing  and  issuing  corporate  debt. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Citicorp 
maintains  that  permitting  bank  holding 
companies  to  engage  in  the  proposed 
activities  would  result  in  greater 
convenience  for  customers  and 
increased  competition,  and  will  also 
produce  a  new  source  of  income  for 
bank  holding  companies,  as  well  as 
increased  liquidity  of  their  balance 
sheets,  and  thereby  increase  their  safety 
and  soundness.  Citicorp  contends  that 
the  proposed  activities  would  not  result 


in  adverse  effects  because  Citicorp 
would  conduct  the  proposed  activities 
within  the  framework  of  limitations 
previously  established  by  the  Board  in 
its  Citicorp/Morgan/Bankers  Trust 
Order.  Moreover,  Citicorp  states  that 
section  23B  of  the  Federal  Reserve  Act 
(12  U.S.C.  371C-1).  which  was  enacted 
after  the  Citicorp/Morgan/Bankers 
Trust  Order  was  issued,  will  serve  to 
provide  additional  protection  in  this 
area. 

Citicorp  contends  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Citibank,  N.A., 
with  a  firm  that  is  "engaged  principally" 
in  the  "underwriting,  public  sale  or 
distribution"  of  securities.  Citicorp 
states  that  it  would  not  be  "engaged 
principally"  in  underwriting  and  dealing 
in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp,  J.P.  Morgan  Sr  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987),  afpd  sub  nom..  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988).  cert 
denied.  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 
of  Governors/Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  9  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26268  Filed  11-14-88;  8:45  am) 

BILUNO  CODE  C21IH>1-4t 


J.P.  Morgan  &  Go.  Inc.,  New  York.  NY; 
Proposal  To  Underwrite  and  Deal  In 
Debt  Securities  to  a  Limited  Extent 

J.P.  Morgan  &  Co.  Incorporated,  New 
York,  New  York,  has  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
9  225.23(a),  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)),  for  permission  for  its 
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subsidiary  J.P.  Morgan  Securities  Inc., 
New  York.  New  York  ("JPMS").  to 
underwrite  and  deal  in.  to  a  limited 
degree,  all  types  of  debt  securities, 
including,  witiiout  limitation,  sovereign 
debt  securities,  corporate  debt  securities 
(including  corporate  debt  securities 
convertible  into  equity  seciuities),  and 
seciuities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  debt  obligations  (such  as 
asset-backed  securities  secured  by  or 
representing  interests  in  multi-family 
residential  mortgages  and  commercial 
mortgages). 

JPMS  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Citicorp,  J.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  ("Citicorp/ 
Morgan/Bankers  Trust");  J.P.  Morgan 
and  Co.  Incorporated,  73  Federal 
Reserve  Bulletin  875  (1987).  JPMS  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y  ("bank -eligible  securities").  12  CFR 
225.25(b)(16).  In  addition.  JPMS  has 
received  authorization  to  provide 
securities  brokerage  and  investment 
advice  on  a  combined  basis  to 
institutional  customers././'.  Morgan  and 
Co.  Incorporated,  73  Federal  Reserve 
Bulletin  810  (1987). 

J.P.  Morgan  has  applied  to  underwrite 
and  deal  in  debt  securities  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  JPMS  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  JPMS. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

J.P.  Morgan  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  have  generally 


either  engaged  in  the  proposed  activities 
or  in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  debt  securities.  These 
services  included  overseas  underwriting 
and  dealing,  commercial  lending, 
managing  their  own  investment 
accounts,  advising  and  assisting  issuers 
in  the  private  placement  of  securities, 
evaluating  companies  in  connection 
with  financial  advisory  activities  and 
bank-eligible  underwriting  and  dealing. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produced 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  J.P. 
Morgan  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
increased  competition,  lower  costs  to 
issuers  and  investors,  increased 
convenience  to  customers  and  a 
strengthened  banking  system  through 
diversification  of  activities.  J.P.  Morgan 
contends  that  the  proposed  activities 
would  not  result  in  adverse  effects,  due 
to  applicable  state  and  federal  securities 
laws  and  regulations,  including  financial 
reporting  and  antifraud  and  financial 
responsibility  rules  applicable  to  a 
broker-dealer;  the  framework  of 
limitations  contained  in  the  Citicorp/ 
Morgan/Bankers  Trust  Order  sections 
23A  and  23B  of  the  Federal  Reserve  Act; 
and  the  relatively  low  risk  associated 
with  underwriting  and  dealing  in 
securities  as  compared  to  bank  lending. 

J.P.  Morgan  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Morgan  Guaranty 
Trust  Company  of  New  York,  with  a 
firm  that  is  "engaged  principally"  in  the 
"underwriting,  public  sale  or 
dJ.stribution"  of  securities.  J.P.  Morgan 
states  that  it  would  not  be  "engaged 
principally"  in  underwriting  and  dealing 
in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp,  J.P.  Morgan  &■  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987).  off  d  sub  nam..  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir  1988),  cert, 
denied.  108  S.  Ct.  2830  (1988):  and 
Securities  Industry  Association  v.  Board 
of  Governors /Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 


Any  request  for  a  hearing  on  this 
application  must  comply  with  2e2.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC.  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26269  Filed  11-14-88;  8:45  am] 

BILUNa  COOE  831(M)1-M 


J.P.  Morgan  and  Co.  Inc.,  New  York, 
NY;  Proposal  To  Underwrite  and  Deal 
In  Equity  Securities  to  a  Limited  Extent 

J.P.  Morgan  and  Co.  Incorporated, 
New  York,  New  York,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a),  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)),  for 
permission  for  its  subsidiary  J.P.  Morgan 
Securities  Inc.,  New  York  New  York 
("JPMS"),  to  underwrite  and  deal  in,  to  a 
limited  degree,  all  types  of  equity 
securities,  including,  without  limitation, 
common  stock,  preferred  stock, 
American  Depositary  Receipts,  and 
other  direct  and  indirect  equity 
ownership  interests  in  corporations  and 
other  entities. 

JPMS  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  J.P.  Morgan  and  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987)  ["Citicorp/Morgan/ 
Bankers  Trust"]:  Citicorp,  JP.  Morgan 
and  Co.  Incorporated,  73  Federal 
Reserve  Bulletin  875  (1987).  JPMS  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y  ("eligible  securities").  12  CFR 
225.25(b)(16).  In  addition,  JPMS  has 
received  authorization  to  provide 
securities  brokerage  and  investment 
advice  on  a  combined  basis  to 
institutional  customers.  J.P.  Morgan  and 
Co.  Incorporated,  73  Federal  Reserve 
Bulletin  810. 

J.P.  Morgan  has  applied  to  underwrite 
and  deal  in  equity  securities  within  the 


framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amount  of  gross 
revenue  JPMS  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  JPMS. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

J.P.  Morgan  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  generally  either 
have  engaged  in  the  proposed  activities 
or  in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  equity  securities.  These 
services  include  underwriting  and 
dealing  in  bank-eligible  securities, 
commercial  lending,  providing  financial 
advice,  managing  investment  portfolios, 
providing  brokerage  services  for  their 
trust  or  other  investor  clients,  private 
placements  of  securities,  underwriting 
and  dealing  in  securities  outside  the 
United  States  and  purchasing  and 
selling  equity  securities  for  their  account 
through  affiliates  within  the  limits  of  the 
BHC  Act. 

In  determining  wheher  an  activity  is  a 
proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  J.P. 
Morgan  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
increased  competition,  lower  costs  to 
issuers  and  investors,  and  a 
strengthened  banking  system  through 
diversification  of  activities.  J.P.  Morgan 
contends  that  the  proposed  activities 
would  not  result  in  adverse  effects,  due 
to  applicable  state  and  federal  securities 
laws  and  regulations;  the  framework  of 
limitations  contained  in  the  Citicorp/ 
Morgan/Bankers  Trust  Order;  sections 


23A  and  23B  of  the  Federal  Reserve  Act; 
and  the  relatively  low  risk  associated 
with  underwriting  and  dealing  in 
securities. 

J.P.  Morgan  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Morgan  Guaranty 
Trust  Company  of  New  York,  with  a 
firm  that  is  "engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities.  J.P.  Morgan 
states  that  it  would  not  be  "engaged 
principally"  in  underwriting  and  dealing 
in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp,  JP.  Morgan  &■  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987),  affdsub  nam..  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied,  108  S.  Ct.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 
of  Governors/Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  8, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[PR  Doc.  88-26270  Filed  11-14-88;  8:45  am) 

BILUNG  CODE  6310-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Healtti  Administration 

Mental  Health  Acquired 
Immunodeficiency  Syndrome 
Research  Review  Committee;  Meeting 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 

ACTION:  Notice  of  meeting. 


Summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  agency's 
initial  review  committee  in  the  month  of 


December  1988.  This  committee  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  (552(b)(6)  and 
5  U.S.C.  app.  2  10(d).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 

Committee  Name:  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee.  NIMH. 

Date  and  Time:  December  15-16:  8:30 
a.m. 

Place:  Sheraton-Washington  Hotel. 
2660  Woodley  Road,  NW.,  Washington, 
DC  20008 

Status  of  Meeting:  Open — December 
15:  8:30-9:15  a.m.  Closed — Otherwise. 

Contact:  Irma  Fisher.  Room  9C-15. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-6470. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  psychoneuro-immunological. 
psychosocial,  behavioral,  and 
psychological  aspects  of  AIDS  as  they 
relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  information,  summary  of 
the  meeting,  and  roster  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Joanna  Kieffer.  NIMH  Committee 
Management  Officer,  Room  9-105, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857.  (301)  443- 
4333. 

Date:  November  8, 1988. 
Peggy  W.  Cockrill. 

Committee  Management  Officer  Alcohol. 
Drug  Abuse,  and  Mental  Health 
A  dminislration. 
[FR  Doc.  88-26276  Filed  11-14-88;  8:45  am] 

BILUNG  CODE  4160-20-M 


Centers  for  Disease  Control 

Advisory  Committee  for  Inquiry 
Prevention  and  Control;  Establishment 

ACTION:  Notice  of  establishment. 
Advisory  Committee  for  Injury 
Prevention  and  Control. 

Pursuant  to  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  2,  the 
Centers  for  Disease  Control  announces 
the  establishment  by  the  Secretary  of 
Health  and  Human  Services,  on  Octobpr 
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28. 1988.  of  the  following  Federal 
advisory  committee: 

Designation:  Advisory  Committee  for 
Injury  Prevention  and  Control. 

Purpose:  This  Committee  will  advise 
and  make  recommendations  to  the 
Secretary,  the  Assistant  Secretary  for 
Health,  and  the  Director.  Centers  for 
Disease  Control,  concerning  feasible 
goals  for  prevention  and  control  of 
injury.  The  Committee  shall  make 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities; 
advise  on  the  development  of  a  national 
plan  for  injury  prevention  and  control 
and  the  development  of  new 
technologies  and  their  subsequent 
application;  and  review  progress  toward 
injury  prevention  and  control.  The 
committee  shall  advise  on  the 
appropriate  balance  and  mix  of 
intramural  and  extramural  research. 

Authority  for  this  Committee  will 
expire  October  28, 1990,  unless  the 
Secretary  of  Health  and  Human 
Services,  with  the  concurrence  of  the 
Committee  Management  Secretariat, 
General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  November  8, 1988. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  88-26285  Filed  11-14-88;  8;45  am] 

BIUJNG  CODE  4160-1S-M 


Health  Care  Financing  Administration 
IBERC-625-N] 

Medicare  and  Medicaid  Programs; 
ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

summary:  This  notice  announces  the 
next  meeting  of  the  International 
Classification  of  Diseases.  Ninth 
Revision.  Clinical  Modification  (ICD-^ 
CM)  Coordination  and  Maintenance 
Committee.  The  public  is  invited  to 
participate  in  the  discussion  of  the  topic 
areas. 

DATES:  The  meeting  will  be  held  on 
Thursday  and  Friday,  December  1  and  2, 
1988,  from  9:00  a.m.  to  5:00  p.m.  Eastern 
Standard  Time. 

ADDRESS:  The  meeting  will  be  held  in 
the  Multipurpose  Room  of  the  Altmeyer 
Building  of  the  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
jan  Niessing,  (301)  966-5319. 


SUPPLEMENTARY  INFORMATION:  The 

ICD-9-CM  is  the  clinical  modification  of 
the  World  Health  Organization's 
International  Classification  of  Diseases. 
Ninth  Revision.  It  is  the  coding  system 
required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare,  Medicaid,  and  all  other 
health-related  DHHS  programs.  The 
work  of  the  ICD-9-CM  Coordination 
and  Maintenance  Committee  will  allow 
this  coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  in 
Federal  programs. 

The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  for 
Federal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration. 

At  this  meeting,  the  Committee  will 
discuss:  gastrointestinal  procedures, 
alcohol  and  drug  rehabilitation,  catheter 
issues,  external  fixation  devices, 
cystotomy  vs.  cystostomy,  update  to 
revision  of  section  01-05  "Operations  on 
the  Nervous  System"  of  the  1CD-9-CM. 
reprogramming  a  pacemaker,  peripheral 
laser  angioplasty, 
thromboendarterectomy,  radial 
keratomy,  insertion  of  vessel-to  vessel 
cannula,  cardiac  monitoring  and  other 
topics. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program;  No.  13.773,  Medicare — Hospital 
Insurance  Program;  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  November  9, 1988. 
William  L.  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

[FR  Doc.  88-26337  Filed  11-14-88;  8:45  am) 
BILUNO  COOe  4120-«1-H 


IHSO-167-N] 

Meeting  of  the  Advisory  Panel  on  the 
Development  of  Uniform  Needs 
Assessment  Instrument(s) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

summary:  This  notice  announces  the 
fourth  meeting  of  the  Advisory  Panel  on 
the  Development  of  Uniform  Needs 
Assessment  Instrument(s).  The  Panel  is 
responsible  for  the  development  of  a 
standard  method  to  be  used  to  evaluate 
the  post-hospitalization  needs  of 
patients.  The  meeting  is  open  to  the 
public. 


date:  December  7th  and  8th,  1988. 

Time:  December  7: 8:00  a.m.  to  5:00 
p.m.  PST;  December  8:  8:00  a.m.  to  5:00 
p.m.  PST. 

ADDRESS:  Marina  International  Hotel, 
4200  Admiralty  Way,  Marina  del  Rey. 
California  90292. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Nonemaker,  (301)  966-6825. 
SUPPLEMENTARY  INFORMATION:  Section 

9305(h)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  "86), 
in  amending  section  1861(e)  of  the  Social 
Security  Act.  requires  that  hospitals,  as 
a  condition  to  participate  in  the 
Medicare  program,  provide  discharge 
planning.  Discharge  planning  activities 
vary  and  we  currently  lack  a 
standardized  method  for  evaluating  a 
patient's  need  for  health  care  after 
hospitalization.  The  development  of  a 
standardized  method  would  allow  more 
uniformity  among  those  responsible  for 
discharge  planning  and  improve 
determination  of  a  patient's  need  for 
post-hospital  services. 

Section  9305(h)  of  OBRA  '86  requires 
the  Secretary  to  develop  a  uniform 
needs  assessment  instrument  in 
consultation  with  an  advisory  panel 
made  up  of  experts  in  the  delivery  of 
post-hospital  extended  care  services, 
home  health  services,  and  long  term 
care  services.  The  panel  is  made  up  of 
experts  in  the  delivery  of  post-hospital 
extended  care  services,  home  health 
services,  long  term  care  services  and 
representatives  of  physicians.  Medicare 
beneficiaries,  hospitals,  skilled  nursing 
facilities,  home  health  agencies,  long 
terra  care  providers,  and  fiscal 
intermediaries. 

Mr.  Jay  Rudman,  Director  of  the 
Clinical  Social  Work  Department  at  the 
University  of  California  at  Los  Angeles 
Medical  Center  is  the  chair  of  the  panel. 

The  Secretary  must  report  to  Congress 
no  later  than  January  1, 1989  his 
recommendations  for  the  appropriate 
use  of  a  uniform  needs  assessment 
instrument  to  determine  a  beneficiary's 
need  for  post-hospital  extended  care. 

The  panel  has  had  several  meetings  at 
which  it  has  been: 

•  Developing  a  standard  method  to 
evaluate  an  individual's  ability  to 
function  or  engage  in  activities  of  daily 
living,  the  nursing  and  other  care 
requirements  necessary  to  meet  health 
care  needs,  and  the  social  and  familial 
resources  available  to  the  individual; 

•  Constructing  the  standard  method 
so  that  it  could  be  used  by  discharge 
planners,  hospitals,  nursing  facilities, 
other  health  care  providers  and  fiscal 
intermediaries  in  evaluating  an 


individual's  needs  for  post-hospital 
extended  care;  and 

•  Evaluating  the  advantages  and 
disadvantages  of  using  the  tool  as  a 
basis  for  determining  whether  payment 
should  be  made  for  post-hospital 
extended  care  services  and  home  health 
services  which  are  provided  to  Medicare 
beneficiaries. 

At  this  meeting,  the  Advisory  Panel 
will  continue  their  deliberations 
regarding  the  development  of  the 
standard  method  and  issues  related  to 
the  process  of  implementing  a  uniform 
needs  assessment  instrument.  The  items 
of  discussion  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  Progrsm  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  November  8, 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 

Administration. 

(FR  Doc.  88-26338  Filed  11-14-68;  8:45  am) 

BILLINa  CODE  4120-01-H 


Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 

ACTION:  Notice  of  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirement  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  "Evaluation  of  the 
Medicare  Alzheimer's  Disease 
Demonstration,"  HHS/HCFA/ORD  No. 
09-70-0039.  We  have  provided 
background  information  about  the 
proposed  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
"routine  uses"  portion  of  the  system  be 
published  for  comment.  HCFA  invites 
comments  on  all  portions  of  this  notice. 
See  "Dates"  section  for  comment  period. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Mangement 
and  Budget,  on  November  9, 1988.  The 
new  system  of  records,  including  routine 
uses,  will  become  effective  January  17, 
1989,  unless  HCFA  recives  comments 
which  would  warrant  modification  of 
this  notice. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  De  Meo. 
Privacy  Act  Officer,  Office  of  Budget 
and  Administration,  Health  Care 


Financing  Administration,  Room  G-M-1, 
East  Low  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Coments  received  will  be  available  for 
inspection  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  M.  Nugent,  Division  of  Long 
Term  Care  Experimentation.  Office  of 
Research  and  Demonstrations,  Health 
Care  Financing  Administration,  Room  2- 
E-5  Oak  Meadows  Building,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207.  Telephone  (301)  966- 
6663. 

SUPPLEMENTARY  INFORMATION:  HCFA 

proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  section  9342  of  the  Pub.  L. 
99-509.  the  Omnibus  Budget 
Reconciliation  Act  of  1986  and  42  U.S.C. 
1395b-l  note.  The  purpose  of  this  system 
of  records  is  to  provide  data  necessary 
to  evaluate  HCFA's  Medicare 
Alzheimer's  Disease  Demonstration.  The 
demonstration  will  assess  the  costs  and 
effects  of  several  different  models  for 
including  additional  services  for 
Alzheimer's  victims  under  the  Medical 
program.  The  demonstration  will  be 
conducted  for  3  years  in  at  least  5  (and 
not  more  than  10)  demonstration  sites 
located  throughout  the  United  States. 
The  system  will  furnish  information 
necessary  to  determine  the 
effectiveness,  cost,  and  impact  on  health 
status  and  functioning  of  providing 
comprehensive  services  to  Medicare- 
entitled  individuals  who  are  victims  of 
Alzheimer's  disease  or  related 
disorders. 

The  system  of  records  is  expected  to 
include  data  collected  from  the 
Medicare  claims  files;  Medicare 
Statistical  Systems;  patient  intake 
forms;  medical  evaluation  exams; 
physical  and  mental  status  assessments; 
interviews  with  formal  and  informal 
caregivers;  and  Medicaid  claims 
systems  (to  the  extent  that  certain 
demonstration  participants  are  also 
entitled  to  Medicaid).  Between  2.500  and 
5,000  Medicare-entitled  individuals  with 
Alzheimer's  diesase  or  related 
dementias  are  expected  to  enroll  in  the 
demonstration.  This  information  will  be 
collected  by  a  contractor. 

In  order  to  fulfill  the  objective  and 
complete  tasks  in  this  project,  the 
contractor  must  have  individually- 
identifiable  records.  Since  we  are 
proposing  to  establish  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act,  we  do  not  anticipate  that  it 
will  have  an  unfavorable  effect  on  the 
privacy  or  other  personal  rights  of 
individuals. 


The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  "routine  use" — that  is, 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collected  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria  since  the 
information  is  collected  for  the  purpose 
of  administering  the  Medicare  program 
for  which  we  are  responsible.  We 
anticipate  the  disclosures  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  November  7, 1988. 
WilUiam  U  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0039 
SYSTEM  NAME: 

Evaluation  of  the  Medicare 
Alzheimer's  Disease  Demonstration. 

SECURrrv  CLASsincATKm: 

None. 

SYSTEM  LOCATION: 

Evaluation  contractor  to  be  selected 
by  HCFA.  Contact  system's  manager  for 
the  location  of  the  contractor. 

categories  of  individuals  covered  by  the 
system: 

Medicare  beneficiaries  with 
Alzheimer's  disease  and  related 
dementias  who  are  participating  as  a 
treatment  or  control  group  member  in 
one  of  the  5  to  10  demonstration  sites  to 
be  chosen  under  this  study.  (Information 
will  also  be  obtained  from  each 
participant's  informal  caregiver(s),  but 
that  information  will  be  collected  as  a 
part  of  each  participant's  record.) 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  will  contain  information 
concerning  a  participant's  name.  Health 
Insurance  Claim  number,  demographic 
characteristics  (e.g.,  age,  education, 
income),  medical  diagnoses  and 
conditions,  receipt  of  services, 
functional  status,  and  cost  and 
utilization  of  health  services.  Medical, 
social,  and  other  information  is  also 
expected  to  be  collected  from  each 
patient's  informal  caregiver(s)  as  part  of 
the  participant's  record  in  order  to 
evaluate  the  impact  of  the 
demonstration  on  caregivers. 

authority  for  maintenance  of  the 
system: 

Section  9342  of  Pub.  L.  99-509.  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  and  42  U.S.C.  1395b-l  note 
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PURPOSE(S): 

To  provide  data  necessary  to  evaluate 
the  impact  of  HCFA's  Medicare 
Alzheimer's  Disease  Demonstration  on 
access,  cost,  utilization,  and  quality  of 
services  to  the  participants  in  this  study 
as  well  as  their  informal  caregivers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

1.  To  the  evaluation  contractor,  to  be 
selected  by  HCFA,  who  will  use  this 
information  to  evaluate  the  Medicare 
Alzheimer's  Disease  Demonstration. 
Relevant  records  will  be  disclosed  to 
such  a  contractor.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

2.  To  a  congressional  office,  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  The  Department  of  Health  and 
Human  Services  (HHS),  or  any 
component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components; 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system,  or  for  developing, 
modifying  and/or  manipulating  it  with 
ADP  software.  Data  would  also  be 
available  to  users  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 


POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINa,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  tape. 

retrievabiuty: 

Information  will  be  retrieved  by 
beneficiary's  name  and  health  insurance 
claim  number. 

safeguards: 

The  contractor  will  maintain  all 
records  in  secure  storage  areas 
accessible  only  to  authorized  employees 
and  will  notify  all  employees  having 
access  to  records  of  criminal  sanctions 
for  unauthorized  disclosure  of 
information  on  individuals.  For 
computerized  records,  the  contractor 
will  initiate  automated  data  processing 
(ADP)  system  security  procedures 
required  by  HHS  ADP  Systems  Manual. 
Part  6,  "ADP  Systems  Security"  (e.g.,  use 
of  passwords),  and  the  National  Bureau 
of  Standards  Federal  Information 
Processing  Standards. 

RETENTION  AND  DISPOSAL: 

Hardcopy  data  collection  forms  and 
magnetic  tapes  with  identifiers  will  be 
retained  in  secure  storage  areas. 
Records  will  be  retained  for  one  year 
after  the  termination  of  the  evaluation 
contract.  The  disposal  techniques  of 
degaussing  will  be  used  to  strip 
magnetic  tape  of  all  identifying  names 
and  numbers.  Hardcopy  records  will  be 
destroyed  at  this  time. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address 
indicated  above.  The  requestor  must 
specify  the  name,  address,  and  health 
insurance  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requestors  should  reasonably  specify 
the  record  contents  being  sought.  These 
procedures  are  in  accordance  with 
Department  Regulations  45  CFR 
5b.5(aK2). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inaccurate, 
irrelevant,  incomplete,  or  not  current). 


These  procedures  are  in  accordance 
with  Department  Regulations  45  CFR 
5b.7. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  records  system  ar  expected  to 
include:  Data  collected  from  the 
Medicare  claims  files;  Medicare 
Statistical  Systems;  patient  intake 
forms;  medical  evaluation  examinations; 
physical  and  mental  status  assessments; 
interviews  with  informal  caregivers;  and 
Medicaid  claims  systems  (to  the  extent 
that  certain  participants  are  also 
entitled  to  Medicaid). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
(FR  Doc.  88-26308  Filed  11-14-88:  8:45  amj 

BILUNG  CODE  4120-03-M 


National  Institutes  of  Health 

Human  Fetal  Tissue  Transplantation 
Research  Panel;  Meeting 

Notice  is  hereby  given  that  the  Human 
Fetal  Tissue  Transplantation  Research 
Panel,  an  ad  hoc  group  of  consultants  to 
the  Advisory  Committee  to  the  Director, 
NIH,  will  meet  on  December  5. 1988  to 
conclude  its  work  in  preparing  a  report 
on  the  use  of  human  fetal  tissue  in 
transplantation  research.  The  Panel  met 
previously  on  September  14-16  and 
October  20-21.  This  meeting  will 
conclude  the  work  of  the  Panel  in 
examining  the  scientific,  legal,  and 
ethical  issues  sourrounding  this  issue. 
The  Panel  will  convene  at  8:00  a.m.  on 
Monday,  December  5, 1988  and  conclude 
at  5:00  p.m.  The  meeting  will  be  held  in 
the  Shannon  Building,  Wilson  Hall,  at 
the  National  Institutes  of  Health  in 
Bethesda,  MD. 

Public  testimony  on  these  issues  has 
already  been  solicited  and  received  by 
the  Panel  at  its  September  meeting.  This 
session  is  open  to  the  public  for 
observation  on  a  first  coir.e,  first-seated 
basis.  The  Panel  will  present  its  report 
to  the  Advisory  Committee  to  the 
Director,  NIH,  in  a  public  meeting  on 
December  14-15, 1988.  This  meeting  also 
will  be  announced  in  the  Federal 
Register. 

Dated:  November  4, 1988. 
James  B.  Wyngaarden, 
Director. 

|FR  Doc.  88-26275,  Filed  ll-14-«8:  8:45  ami 
BILUNG  CODE  4140-01-M 


Social  Security  Administration 

Statement  of  Organtzatlon,  Functiorts 
and  Delegation  of  Autfwrity 

Pari  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  Si  is  amended  to  add 
division  and  staff  level  subcomponents 
and  functions  within  the  Office  of  the 
Deputy  Commissioner  for  Management 
(DCM).  Notice  is  also  given  of  the 
revision  of  Chapter  S6,  Office  of  the  SSA 
Chief  Financial  Officer  (OSSACFO),  to 
change  the  name  of  the  Program  and 
Integrity  Field  Office  (S6B-F1— S6B-FX) 
to  the  C3ffice  of  Regional  Program  and 
Integrity  Reviews  (S6B-F1— S6B-FX). 
The  new  material  and  changes  are  as 
follows: 

Section  SlB.  10    The  Office  of  Budget— 
(Organization) 

Add: 

D.  The  Division  of  Administration 
Budget  (SlBB). 

E.  The  Division  of  Program  Budget 
(SlBA). 

Section  SlB.20    The  Office  of  Budget— 
(Functions) 

Add: 

D.  The  Division  of  Administrative 
Budget  (SlBB). 

1.  Interprets  administrative  budgetary 
policies  and  limitations  and  develops 
and  issues  guidelines  and  instructions  to 
SSA  components  for  budget  formulation 
and  execution. 

2.  Formulates  the  total  SSA 
administrative  budget. 

3.  Executes  the  total  administrative 
and  program  budgets  for  SSA  through 
issuance  of  woikyear  and  dollar 
controls,  budgetary  allotments/ 
allowances  for  administrative  and 
program  expenditures  and  employment 
ceilings  to  SSA  components, 
coordinating  with  the  Office  of  Budget's 
(OB)  Division  of  Program  Budget,  as 
appropriate. 

E.  The  Division  of  Program  Budget 
(SlBA). 

1.  Reviews  and  consolidates  present 
statutory  program  cost  estimates  for 
trust  fund  and  other  Federal  fund 
programs  administered  by  SSA  (Old 
Age,  Survivors  and  Disability  Insurance, 
Black  Lung  Benefits  and  Supplemental 
Security  Income).  Formualtes  a  unified 
Agency  budget  through  consolidated  or 
program  and  administrative  budgets, 
coordinating  with  OB's  Division  of 
Administration  Budget  (DAB),  as 
necrss  iry. 


2.  Coordinates  presentation  of  the 
SSA  budget  in  total  and  by  account; 
presents  the  proposed  budget  to  the 
Commissioner;  develops  budget 
documents  and  briefing  material  for  the 
Commissioner's  budget  presentation  to 
HHS,  the  Office  of  Management  and 
Budget  (0MB)  and  Congress. 

3.  Reviews,  coordinates  and  presents 
program  cost  estimates  for  proposed 
legislative,  operational  policy  and 
regulatory  changes.  Formulates  or 
directs  the  formulation  of  administrative 
cost  estimates  for  proposed  legislative, 
operational  policy  and  regulatory 
changes,  coordinating  with  OB's  DAB 
and  other  SSA  components,  as 
necessary.  Provides  financial 
management  advice  to  the 
Commissioner  and  other  SSA  officials  in 
the  policy  development  process. 

4.  Serves  as  the  SSA  focal  point  for 
budget  information  provided  to  HHS, 
OMB,  congressional  appropriations  and 
budget  staffs  and,  as  requested  by  SSA's 
Office  of  Governmental  Affairs, 
representatives  of  the  media. 

Section  Si  C.  10    The  Office  of  Civil 
Rights  and  Equal  Opportunity — 
(Organization) 

Add: 

D.  The  Division  of  Complaints 
Analysis  and  Monitoring  (SlCA). 

E.  "The  Division  of  Equal  Opportunity 
Planning  and  Studies  (SlCB). 

Section  SlC.20    The  Office  of  Civil 
Rights  and  Equal  Opportunity — 
(Functional) 

Add: 

D.  The  Division  of  Complaints 
Analysis  and  Monitoring  (SlCA). 

1.  Directs  implementation  and 
evaluation  of  the  SSA  Equal 
Employment  Opportunity  Discrimination 
Complaint  program  for  both 
Headquarters  and  the  field:  provides 
advice,  guidance  and  assistance  to  SSA 
officials  concerning  the  discrimination 
complaint  program  area  and  related 
management  matters. 

2.  Provides  leadership,  guidance  and 
direction  in  formulating  and 
implementing  SSA  policies,  regulations 
and  procedures  pertaining  to  the  timely, 
accurate,  fair  and  impartial  processing 
of  discrimination  complaints  throughout 
the  Headquarters  and  field 
organizations. 

3.  Provides  overall  direction  regarding 
all  aspects  of  SSA's  complaint  system  in 
order  to  ensure  uniformity  in  complaint 
handling,  resolution  and  disposition. 
Directs  the  preparation  of  guidelines  on 
all  complaint  matters. 

4.  Prepares  proposed  dispositions  on 
complaints  of  discrimination  against 
SSA.  Ensures  compliance  with  any 


corrective  or  remedial  action  directed  by 
SSA.  HHS,  Equal  Employment 
Opportimity  Commission  (EEOC)  or  any 
other  agency  having  authority  to  so 
direct. 

5.  Develops  litigation  information  and 
documentation  for  the  Office  of  the 
General  Counsel  and  the  U.S.  Attorney's 
Office  in  employment  discrimination 
court  suits  filed  against  SSA.  Prepares 
the  Agency's  brief  for  complaints 
appealed  to  EEOC.  Also,  responds  to 
interrogatories  submitted  in  class 
complaints.  Anaylzes  new  and  recent 
court  decisions,  public  laws  and  Federal 
regulations  for  their  impact  on  SSA 
complaint  processing. 

6.  Directs  special  projects  and  studies 
of  the  various  aspects  of  SSA's 
nationwide  discrimination  complaint 
process  to  evaluate  the  overall 
effectiveness  of  the  equal  opportunity 
program.  Directs  the  analysis  of  trends 
observed  during  projects  and  studies 
and  implements  new  procedures  as 
required. 

7.  Provides  the  authoritative 
interpretations  on  legal,  regulatory  and 
technical  discrimination  complaint 
matters  to  SSA  management 
nationwide. 

E.  The  Division  of  Equal  Opportunity 
Planning  and  Studies  (SlCB). 

1.  Directs  the  development  and 
monitoring  of  SSA's  equal  opportunity 
action  program. 

2.  Provides  staff  support  and  guidance 
to  Headquarters  and  field  components 
in  the  development  of  sound  affirmative 
action  programs.  Approves,  on  behalf  of 
the  Deputy  Commissioner,  affirmative 
action  plans  prepared  by  components 
and  regions.  Develops  the  overall  SSA 
affirmative  action  plan. 

3.  Develops  guidelines  and  procedures 
for  effective  affirmative  action  planning 
and  monitoring  throughout  SSA. 
Develops  recommendations  on 
affirmative  action  policy  and  operations 
for  the  Director  of  the  Office  of  Civil 
Rights  and  Equal  Opportunity. 

4.  Reviews  equal  opportunity  policy 
issuances,  EEOC  and  court  decisions  for 
applicability  to  SSA  policy  statements. 
Develops  instructions  and  guidelines  to 
transmit  or  implement  equal  opportunity 
policy  decisions  in  SSA. 

5.  Conducts  and  coordinates  studies 
or  analyses  on  personnel  policies, 
recruitment  procedures,  and 
developmental  programs  to  assess  equal 
opportunity  impact. 

6.  Directs  the  maintenance  of  a 
minority  employment  informatin  system 
for  SSA  employees. 

7.  Develops  and  tracks  SSA's  major 
initiatives  that  relate  to  civil  rights  and 
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equal  opportunity  and  oversees  their 
implementation. 

8.  Plans,  directs  and  implements 
special  programs  for  minority,  female, 
Hispanic  and  handicapped  employees  of 
SSA. 

9.  Directs  the  SSA-wide  program  of 
processing  civil  rights  complaints,  which 
involves  applying  standards  under  the 
civil  rights  statutes.  Develops  SSA 
standards,  consistent  with  HHS 
guidance  and  standards,  for  delivering 
services  to  individuals  and  meeting 
other  SSA  commitments  under  civil 
rights  statutes. 

10.  Develops  SSA  compliance  program 
under  civil  rights  statutes. 

11.  Coordinates  with,  and  reports  to, 
HHS'  Office  of  Civil  Rights  on  SSA's 
civil  rights  compliance  function. 

Section  Si  G.  10    The  Office  of  Materiel 
and  Information  Resources — 
(Organization) 

Subsection  C.  The  Office  of 
Information  Management  (SlGA). 
Add: 

1.  The  Division  of  Office  Systems 
(SlGAl). 

2.  The  Division  of  Information 
Resource  Management  (S1GA2]. 

3.  The  Division  of  Information 
Systems  Planning  and  Administration 
(S1GA3]. 

4.  The  Division  of  Administrative 
Systems  Development  (S1GA4). 

5.  The  Division  of  Management 
Information  Systems  Development 
(S1GA5). 

Subsection  D.  The  Office  of 
Communications  and  Facilities 
Management  (SlGE). 

Add: 

1.  The  Division  of  Communications 
(SlGEl). 

2.  The  Division  of  Facilities  (S1GE2). 

3.  The  Division  of  Environmental 
Protection  and  Security  (S1GE3). 

Subsection  E.  The  Office  of 
Publications  and  Logistics  Management 
(SIGI). 

Add: 

1.  The  Division  of  Logistics  Services 
(SlGJl). 

2.  The  Division  of  Publications 
Management  (SlG]2]. 

Section  SlG.20    The  Office  of  Materiel 
and  Information  Resources — (Functions) 

Subsection  C.  The  Office  of 
Information  Management  (SlGA). 

Add: 

1.  Division  of  Office  Systems  (SlGAl) 

a.  Plans,  implements,  integrates  and 
controls  Office  Automation  (OA) 
functions  at  SSA  and  is  responsible  for 
development  and  dissemination  of  OA 
standards  and  policies. 


b.  Monitors  technology  trends  and 
maintains  current  information  on  OA 
hardware,  software  and  data 
communications. 

c.  Works  with  SSA  users  to  provide 
solutions  to  OA  needs  that  are 
consistent  with  Agency  OA  policies. 

d.  Assists  SSA  users  in  determining 
and  refining  OA  requirements, 
configuring  and  engineering  solutions, 
planning  for  future  needs,  coordinating 
implementation  and  evaluating 
effectiveness. 

e.  Assists  SSA  users  in  determining 
network  and  interfacing  needs, 
implementing  solutions,  plarming  for 
expansion  and  determining  staff  training 
needs. 

f.  Provides  a  full  range  of  initial  and 
followup  OA  support  for  SSA  users  in 
requirements  analysis,  system  design, 
network  needs  determination, 
engineering,  implementation,  application 
needs  determination,  network  control, 
operations  support  and  training. 

2.  Division  of  Information  Resource 
Management  (S1GA2). 

a.  Coordinates  with  the  Offices  of 
Acquisition  and  Grants,  Budget,  Chief 
Financial  Officer  and  the  staff 
components  under  the  Deputy 
Commissioner,  Operations  on  all  areas 
within  Division  control  (e.g.,  Information 
Technology  Systems  (ITS)  budget, 
management  information  (MI)  systems 
design  and  delivery,  ongoing  user 
support). 

b.  Directs  the  development  and 
monitoring  of  the  ITS  budget  for  OA/ 
end-user  computing/MI-related 
hardware,  software  and  services. 

c.  Directs  the  preparation,  review  and 
approval  of  OA/end-user  computing/Ml 
procurements.- 

d.  Maintains  knowledge  of  each  MI 
area  and  monitors  support  provided  by 
division. 

e.  Directs  SSA-wide  work 
measurement  and  performance 
management  systems,  as  well  as 
component  work  measurement  systems 
for  the  field,  State  agencies  and 
Regional  Program  and  Integrity  Review 
offices. 

f.  Directs  audits  and  analyses  of  MI 
systems  and  reports  to  ensure 
adherence  to  users'  and  Agency  needs. 
Federal  and  SSA  guidelines  and 
integrity  standards. 

g.  Serves  as  initial  point  of  user 
contact  for  MI  delivery-related 
problems. 

h.  Directs  the  Office  of  Information 
Management's  (OIM)  total  quality 
management  program  and  manages 
OIM's  production  environment, 
including  systems  support. 

3.  Divison  of  Information  Systems 
Policy  and  Administration  (S1GA3). 


a.  Plans,  formulates,  develops  and 
maintains  SSA's  Ml  Policy. 

b.  Develops  and  maintains  strategic 
and  technical  level  views  and  plans 
from  an  OIM  automated  information 
systems  integration  perspective  (e.g., 
cross  application  area  integration)  to 
define  how  the  various  OIM  automated 
information  systems  map  into  SSA's  MI 
logical  and  physical  information 
systems  architectures  as  required  by  the 
Agency's  MI  Policy.  Manages  the 
technical  aspects  related  to  such  views, 
plans  and  MI  integration. 

c.  Plans,  develops  and  coordinates  MI 
Policy  and  integration  among  all 
involved  SSA  components,  and  plans  for 
the  transition  to,  and  integration  with, 
current  SSA  automated  information 
systems  and  with  those  of  the  future. 

d.  Initiates  and  submits  project 
proposals  through  the  formal  OIM 
review  and  approval  process  for 
development  of  new  or  modified 
automated  information  systems  where 
necessary  to  facilitate  integration  among 
SSA's  administrative  and  MI  systems 
under  the  Agency's  logical  and  physical 
MI  systems  architectures. 

e.  Represents  SSA  and  works  with 
HHS,  other  Govenmient  agencies  and 
the  private  sector  on  issues  involving  MI 
policy,  automated  information  systems, 
integration,  software  development, 
exchange  of  information,  information 
systems  data  and  data  base  topics,  and 
other  MI  and  automated  information 
systems  related  matters. 

f.  Plans  develops,  administers  and 
maintains  SSA's  administrative  and  MI 
data,  and  data  base  requirements  and 
standards  in  consultation  with  internal 
OIM  Divisions  and  external  SSA 
components.  Assists  in  the  development, 
maintenance  and  enforcement  of  SSA's 
end-user  computing  policies,  standards 
and  procedures. 

g.  Responsible  for  SSA's  Information 
Systems  Data  Administration  Functions 
as  well  as  providing  support  to  other 
internal  OIM  Divisions  and  liaison  with 
external  components. 

h.  Responsible  for  SSA's  Information 
Systems  Data  Base  Administration 
functions  as  well  as  providing  support  to 
other  internal  OIM  Divisions  and  liaison 
with  external  components. 

4.  Divison  of  Administrative  Systems 
Development  (S1GA4). 

a.  Is  responsible  for  the  entire 
administrative  systems  development  life 
cycle. 

b.  Designs,  develops,  coordinates  and 
implements  new  administrative 
application  systems  and  enhancements 
to  existing  systems  which  include 
quality  assurance,  financial/physical 


and  human  resources,  and  planning/ 
policy  and  procedures. 

c.  Assists  other  parts  of  OIM  in 
procurement  associated  with  application 
projects. 

5.  Divison  of  Management  Information 
Systems  Development  (S1GA5). 

a.  Is  responsible  for  the  entire  MI 
systems  life  cycle. 

b.  Designs,  develops,  coordinates  and 
implements  new  MI  application  systems 
and  enhancements  to  existing  systems 
which  include  workload  management, 
work  mesurement,  program 
demographics,  earnings  and  employee/ 
employer  statistics. 

c.  Assists  other  parts  of  OIM  in 
procurements  associated  with 
application  projects. 

Subsection  D.  The  Office  of 
Communications  and  Facilities 
Management  (SlGE). 

Add: 

1.  The  Division  of  Communications 
(SlGEl). 

a.  Directs  the  planning,  analysis, 
design  and  operation  of  SSA's 
telecommunications  system  for  the 
transmission  of  messages  other  than 
digital  data.  Develops  and  implements 
SSA-wide  policies,  objectives,  standards 
and  procedures  for  this  system. 

b.  Directs  the  SSA  mail  management 
program  and  plans,  develops  and 
implements  SSA-wide  policies, 
objectives  and  standards  governing  mail 
and  messenger  operations.  Conducts 
studies  and  analyses  to  improve  mail 
service  and  to  reduce  SSA's  mail  costs, 
determines  the  most  economical  mailing 
methods  for  SSA  components, 
beneficiaries  and  members  of  the 
general  public.  Represents  SSA  in 
negotiations  with  the  U.S.  Postal  Service 
and  provides  mail  processing  and 
messenger  services  for  SSA 
Headquarters. 

2.  The  Division  of  Facilities  (S1GE2). 

a.  Directs  the  SSA  real  property 
program  including  short-  and  long-range 
facilities  planning;  design,  construction 
and  leasing  of  central  office  facilities; 
maintenance,  repair  and  construction 
projects  and  policy  development  related 
to  these  operations.  Oversees  the 
preventative  maintenance  program  for 
all  Government-owned,  SSA-occupied 
buildings  nationwide. 

b.  Responsible  for  SSA  field  facility 
planning  and  space  management. 
Acquires,  utilizes  and  manages  space  at 
SSA  Headquarters  and  directs  a 
comprehensive  space  inventory  and 
utilization  system.  Directs  conference 
and  meeting  planning  efforts. 

c.  Provides  technical  guidance, 
consultation,  coordination  and  advice 
on  architectural  and  engineering  design 
for  SSA,  manages  a  technical  drafting 
seivice  and  design  support  function  and 
provides  an  engineering  resource  to  plan 


and  review  alterations,  repairs  and 
improvements  to  SSA  facilities. 

d.  Develops  and  implements  SSA- 
wide  policies,  objectives,  standards  and 
procedures  in  the  areas  of  real  property 
and  space  management. 

3.  The  Division  of  Environmental 
Protection  and  Security  (S1GE3). 

a.  Develops  SSA  policy  and 
procedures  and  directs  programs  in  the 
areas  of  protective  security,  suitability 
investigations  for  SSA  contractor 
employees  and  emergency  preparedness 
program  plans. 

b.  Develops,  implements  and 
evaluates  SSA's  environmental 
protection  and  safety  programs  in 
conformance  with  appropriate  laws, 
policies  and  regulations.  Ensures  that 
these  programs  are  responsive  to  the 
needs  of  the  Agency.  Serves  as  a  central 
SSA  reference  point  for  inquiries, 
guidance  and  interpretation  and  as 
liaison  with  HHS  and  other  non-SSA 
entities  and  organizations  on 
environmental  protection  and  safety 
matters. 

Subsection  E.  The  Office  of 
Publications  and  Logistics  Management 
(SIGJ). 

Add: 

1.  Division  of  Logistics  Services 
(SlGJl). 

a.  Administers  the  SSA  logistics 
management  program,  including  the 
formulation  of  SSA-wide  policies, 
procedures  and  directives  pertaining  to 
logistics  services. 

b.  Directs  the  SSA  equipment 
management  program  and  provides 
equipment  maintenance  and  repair 
services  to  SSA  Headquarters 
components. 

c.  Manages  the  operation  of  SSA 
warehousing  facilities,  including  receipt, 
storage  and  issuance  of  forms, 
publications,  supplies  and  equipment  for 
SSA-wide  use.  Controls  the 
maintenance  of  stock  and  provides 
general  labor  services  for  SSA 
Headquarters. 

d.  Directs  activities  related  to 
employee  transportation  including 
providing  Headquarters  passenger,  mail 
and  freight  transportation  services. 
Develops  transportation  policies, 
procedures  and  standards  that  apply 
nationwide. 

e.  Plans,  develops  and  reviews 
projects  and  studies  relative  to  the 
automated  Social  Security  Supply 
System  and  other  automated  systems 
related  to  logistics  services. 

2.  The  Division  of  Publications 
Management  (SlC)2). 

a.  Directs  a  comprehensive  SSA 
printing  and  publications  management 
program,  including  forms  and 
publications  management,  phototype- 
setting,  conventional  printing  and 
binding  production,  reprographics. 


micro-form  publishing,  distribution  and 
acquisition. 

b.  Obtains  printing,  binding  and 
distribution  services  from  private 
vendors  under  contracts  negotiated  and 
entered  into  by  the  Government  Printing 
Office  (GPO). 

c.  Manages  SSA's  acquisition,  leasing 
and  utilization  of  reprographic/ 
duplicating  equipment  and  automatic 
copy-processing  and  copy-duplicating 
machines. 

d.  Develops  policies,  standards  and 
procedures  for  SSA's  forms  and 
publications  management,  printing, 
reprographics  and  distribution 
programs.  Provides  SSA-wide  services 
for  these  programs. 

e.  Provides  SSA  liaison  on  all  matters 
concerning  printing  policy  and 
acquisition  of  printing  supplies,  services 
and  equipment  with  HHS,  GPO  and  the 
Congressional  Joint  Committee  on 
Printing. 

f.  Directs  the  administration  and 
maintenance  of  the  SSA  library  and  the 
SSA  historical  research  program. 
Coordinates  the  acquisition  and 
dissemination  of  information  resoiut:es 
in  all  formats. 

g.  Directs  the  SSA  records 
management  program,  including  the  SSA 
vital  records  program  and  develops  and 
implements  SSA-wide  policies, 
objectives,  standards  and  procedures 
governing  record  retention  and  disposal, 
files  and  filing  equipment  and 
correspondence. 

h.  In  coordination  with  SSA's  Office 
of  Program  and  Integrity  Reviews, 
implements  the  records  management 
aspects  of  the  Privacy  Act,  including 
development  of  necessary  records 
safeguards,  review  of  the  accuracy  of 
SSA  notices  of  new  and  changed 
records  systems  and  provision  of  advice 
and  assistance  to  SSA  components  on 
Privacy  Act  requirements  for  records 
management. 

Section  SlH.lO  The  Office  of 
Acquisition  and  Grants — (Organization) 

Add: 

The  Division  of  Automated  Data 
Processing  and  Telecommunications 
Contracts  (SlHA). 

B.  The  Division  of  Contracts  and 
Grants  Operation  (SlHB). 

C.  The  Division  of  Acquisition 
Planning  and  Policy  (SlHC). 

Section  SlH.20  The  Office  of 
Acquisition  and  Grants — (Functions) 

Add: 

A.  The  Division  of  Automated  Data 
Processing  and  Telecommunications 
Contracts  (SlHA). 

1.  Responsible  for  planning, 
solicitation,  award  and  administration 
of  contracts,  purchase  orders,  delivery 
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orders  or  other  contractual  instruments 
for  the  entire  range  of  automatic  data 
processing  equipment,  software  and 
services;  voice-grade 
telecommunications  equipment  and 
services  and  specialized  training  and 
computer  support  equipment. 

2.  Provides  coordination,  assistance 
and  guidance  in  the  development  of 
complex  procurement  requirements  and 
translates  these  needs  into 
comprehensive  solicitation  packages  to 
assure  the  maximum  use  of  full  and 
open  competition. 

3.  Provides  procurement  advice, 
guidance  and  support  for  the 
development  of  acquisition  strategies, 
evaluation  techniques  and  negotiation  of 
business  and  technical  terms  and 
conditions. 

B.  The  Division  of  Contract  and  Grant 
Operations  (SlHB). 

1.  Responsible  for  planning, 
solicitation,  award  and  administration 
of  contracts,  purchase  orders,  delivery 
orders  or  other  contractual  instruments 
for  specialized  program  needs  (e.g.. 
program  research,  development  and 
demonstration  through  studies  and 
surveys,  consultants,  systems  designs 
and  evaluations)  and  procurement  of 
administrative  supplies,  equipment  and 
services  in  support  of  SSA's  overall 
operational  mission  (e.g..  technical  and 
professional  services,  office  equipment, 
moving  services,  film  processing, 
translations  and  transcription  services). 

2.  Provides  coordination,  assistance 
and  guidance  in  the  development  of 
complex  procurement  requirements  and 
translates  these  needs  into 
comprehensive  solicitation  packages  to 
assure  maximum  use  of  full  and  open 
competition. 

3.  Provides  procurement  advice, 
guidance  and  support  for  the 
development  of  acquisition  strategies, 
evaluation  techniques  and  negotiation  of 
business  and  technical  terms  and 
conditions. 

4.  Responsible  for  planning,  placement 
and  administration  of  grants  under  all 
SSA  discretionary  grants  programs 
(including  guidance  and  support  in  the 
selection  strategy,  evaluation  process, 
budget  negotiation,  planning  and 
development  of  policies,  procedures, 
regulations  and  directives). 

C.  The  Division  of  Acquisition 
Planning  and  Policy  (SlHC). 

1.  Responsible  for  the  planning, 
development  and  implementation  of 
comprehensive  policies,  procedures, 
regulations  and  directives  for  the  SSA- 
wide  procurement  function. 

2.  Provides  for  surveillance,  review 
and  evaluation  of  activities  with 
delegated  procurement  authority. 

3.  Provides  for  audit  support  (through 


other  Government  resources  or  filed 
audit)  and  cost/price  analysis  support  in 
conjunction  with  the  award, 
administration  and  closeout  of  SSA 
contracts. 

4.  Responsible  for  the  planning, 
analysis  and  implementation  of  office 
automation  techniques  and  a 
procurement  MI  system  which  meets  the 
needs  of  SSA,  HHS,  Federal 
Procurement  Data  System  or  others 
(including  receipt,  tracking  and  control 
of  incoming  procurement  requests; 
collection,  correlation  and  retrieval  of 
procurement  data  for  statistical 
reporting  purposes;  maintenance  and 
operation  of  automated  solicitation 
mailing  list;  workload  analysis; 
procurement  planning,  etc.). 

The  changes  to  OSSACFO  are  as 
follows: 

Section  S6B.10    The  Office  of  Program 
and  Integrity  Reviews— (Organization) 

Revise  title  and  material: 
G.  The  Office  of  Regional  Program 
and  Integrity  Reviews  (S6B-F1-S6&-FX). 

Section  S6B.20    The  Office  of  Program 
and  Integrity  Reviews — (Functions) 

Revise  title  and  material: 

G.  The  Office  of  Regional  Program  and 
Integrity  Reviews  (ORPIR)  (S6B-F1— 
S6B-FX)  manages  qualify  assurance  and 
manages  quality  assurance  and 
evaluation  activities  in  the  field.  It 
conducts  independent  reviews  to 
determine  payment  and  eligibility  error 
rates  in  Social  Security  programs, 
including  errors  in  Federally- 
administered  State  supplementary 
payments.  ORPIR  conducts  independent 
reviews  to  determine  the  quality  of 
adjudication  processes  of  Social 
Security  programs.  ORPIR  implements 
study  reviews  as  formulated  by  the 
Office  of  Program  and  Integrity  Reviews 
and  provides  reports,  data  and  analyses; 
it  assists  in  identifying  error  trends  and 
sources  and  recommends  corrective 
actions.  It  also  performs  special 
assessment  surveys  and  analysis. 

Dated:  October  28,  1988. 
John  R.  Dyer. 

Deputy  Commissioner  for  Management 
[FR  Doc.  88-28279  Filed  11-14-68;  8:45  am) 
BILLING  COOE  4190-11-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 


submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Pesticide  Use  Proposal 

OMB  Approval  Number:  lOia-0052. 

Abstract:  The  information  collected 
from  potential  pesticide  users  is  needed 
to  determine  the  effects  of  such 
pesticides  prior  to  its  use.  The 
information  is  used  to  control  the  use  of 
pesticides  on  national  wildlife  refuges. 
The  Service  determines  the  pesticide's 
compatibility  with  refuge  purposes, 
assures  use  of  product  as  directed  in 
order  to  protect  resources  and  prevent 
environmental  contamination. 

Service  Form  Number  N/A. 

Frequency:  On  occasion  or  armually. 

Description  of  Respondents: 
Individuals  and  households 
(Respondents  are  cooperative  farmers 
who  hold  permits  issued  for  economic 
use  on  national  wildlife  refuges). 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  be  6 
minutes  per  response. 

Annual  Responses:  500. 

Annual  Burden  Hours:  50. 

Service  Clearance  Officer  fames  E. 
Pinkerton,  202-653-7500,  Room  859. 
Riddell  Building,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240. 

Dated:  October  27, 1988. 
Marvin  L  Plenert, 

Assistant  Director — Refuges  and  Wildlife. 
(FR  Doc.  88-26354  Filed  11-14-68;  8:45  am) 

BILUNO  CODE  O10-$6-M 


Bureau  of  Land  Management 

[CO-010-09-4320-02] 

Craig,  Colorado  Advisory  CouncH; 
Meeting 

Time  and  Date:  January  11, 1989  at 
10:00  a.m. 

Place:  BLM-Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado. 

Status:  Open  to  public:  interested 
persons  may  make  oral  statements  at 
10:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  OfTice. 


Matters  to  be  Considered: 

1.  Recreation  2000. 

2.  Weed  Control. 

3.  District  Riparian  Plan. 

Contact  Person  for  More  Information: 
Mary  Pressley,  Craig  District  Office.  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129,  Phone:  (303)  824-8261. 

Dated:  November  2, 1988. 
William  J.  Pulford, 
District  Manager 
(FR  Doc.  88-26353  Filed  11-14-88:  8:45  am) 

BtLUNQ  COOE  4310-OB-M 


National  Park  Service 

National  Register  of  Historic  Place; 
Pending  Nominations;  Connecticut 
etal. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  5, 1988.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  November  30, 1988. 
Carol  0.  Shall, 
Chief  of  Registration,  National  Register. 

CONNECTICUT 

Fairfield  County 

Bush— Holley  House.  39  Strickland  Rd.. 

Greenwich,  88002694. 
Umpawaug  District  School.  Umpawaug  Rd., 

Redding,  88002695. 

KENTUCKY 
Hopkins  County 

Beulah  Lodge,  (Hopkins  County  MPS).  KY  70, 

.5  mi.  W  of  jet.  with  KY  109,  Dawson 

Springs  vicinity,  88002718. 
Cox,  lohn.  House.  (Hopkins  County  MPS),  KY 

502,  .5  mi.  N  of  Nebo,  Nebo  vicinity. 

88002715. 
Cranor  School,  (Hopkins  County  MP'S). 

Buttermilk  Rd.,  .2  mi.  SE  of  jet.  with  Hamby 

Rd..  St.  Charles  vicinity,  88002721. 
Dawson  Springs  Historic  District,  (Hopkins 

County  MPS),  100  blk.  S.  Main  St..  Dawson 

Springs,  88002710. 
Edmiston,  Bazle,  House,  (Hopkins  County 

MPS),  KY  291,  .2  mi.  W  of  jet.  with  KY  109, 

Nebo  vincinity,  88002719. 
Gardiner,  Dr.  Ttiomas.  House.  (Hopkins 

County  MPS).  173  Sugg  St..  Madisonville. 

88002727. 
Hanson  Historic  District,  (Hopkins  County 

MPS),  Roughly  Main  St.  from  US  41  to  E. 

Railroad  St.,  Hanson,  88002711. 
Harvey,  )ohn.  House,  (Hopkins  County  MPS). 

175  N.  Seminary  St.,  Madisonville. 

88002731. 


Hockersmith,  LD.,  House,  (Hopkins  County 

MPS),  218  S.  Scott  St.,  Madisonville, 

88002729. 
Hotel  Eariington,  (Hopkins  County  MPS),  118 

E.  Main  St.,  Eariington.  88002725. 
Jennings,  Gabriel.  House.  (Hopkins  County 

MPS),  KY  70, 1  mi.  E  of  jet.  with  KY  291, 

Dawson  Springs  vicinity,  88002720. 
Kington,  W.W.  House,  (Hopkins  County 

MPS),  109  Crooked  St..  Mortons  Gap. 

88002724. 
Madisonville  Commercial  Historic  District. 

(Hopkins  County  MPS),  Center  and  Main 

Sts.,  Madisonville.  88002712. 
Madisonville  Public  Library,  (Hopkins  County 

MPS),  107  S.  Union  St.,  Madisonville, 

88002728. 
Miller,  Frederick.  House,  (Hopkins  County 

MPS).  US  62,  2.1  mi.  W  of  White  Plains. 

White  Plains  vicinity,  88002723. 
North  Main  Street  Historic  District,  (Hopkins 

County  MPS).  Roughly  200  and  300  blks.  N. 

Main  St.,  Madisonville,  88002713. 
Oakmoor,  (Hopkins  County  MPS],  E.  Main 

St.,  Eariington,  88002728. 
Porter,  Bradford,  House,  (Hopkins  County 

MPS),  US  41  A,  1  mi.  W  of  jet.  with  KY  630, 

Nebo  vicinity,  88002714. 
Ruby.  Turner,  House,  (Hopkins  County  MPS). 

264  S.  Union  St..  Madisonville,  88002730. 
Salmon,  Richard.  House,  (Hopkins  County 

MPS).  KY  112.  Dawson  Springs  vicinity. 

88002722. 
Slaton,  James  E.,  House,  (Hopkins  County 

MPS),  CH  1221,  Madisonville  vicinity, 

88002717. 
Zion  Brick  Missionary  Church,  (Hopkins 

County  MPS),  Crossroad  Chape!  Rd.,  .3  mi. 

N  of  jet.  with  KY  138,  Hanson  vicinity, 

88002716. 

Ohio  County 

Downtown  Hartford  Historic  District, 
Roughly  100  and  200  blks.  Main  St.  and 
Courthouse  Sq.,  Hartford,  88002760. 

MASSACHUSETTS 

Middlesex  County 

Vamum  Building.  401-405  Bridge  St.,  Lowell 
88002752. 

Worcester  County 

Linwood  Mill  Historic  District,  Roughly 
Linwood  Ave.,  Maple  Ct..  and  Pine  Ct., 
Northbridge,  88002753. 

MISSISSIPPI 

Grenada  County 

Wild  Wings  Mounds  (22GR713).  Address 
Restricted,  Holcomb  vicinity,  88002704. 

Hinds  County 

City  Mound  {22Hi672)  Address  Restricted. 
Jackson  88002703. 

Issaquena  County 

Aden  Site  (22l8509:22M3),  Address 
Restricted,  Valley  Park  vicinity.  88002698. 

Madison  County 

Strawberry  Fields  Site  (22Md644),  Address 
Restricted,  Canton  vicinity,  88002707. 

Panola  County 

Batesville  Mounds  (22Pa500).  Address 
Restricted,  Batesville  vicinity,  88002702. 


Hunt  Mound  (22Pa980),  Address  Restricted. 
Pope  vicinity,  88002701. 

Sharkey  County 

Gary  Site  (22Sh507),  Address  Restricted. 

Gary,  88002705. 
Leist  A  Site  (22Sh520:22Nl).  Address 

Restricted,  Rolling  Fork  vicinity.  66002700. 

Tallahatchie  County 

Allison  Mound  (22n024),  Address  Restricted. 

Webb  vicinity.  88002708. 
Dell  Bullion  Mound  (22T1998),  Address 

Restricted,  Grenada  vicinity,  88002706. 

Yazoo  County 

Fairview  Landing  (22Yz561),  Address 
Restricted.  Holly  Bluff  vicinity.  68002899. 

NEBRASKA 

Madison  County 

Hotel  Norfolk,  108  N.  Fourth  St..  Norfolk. 
88002755. 

Richardson  County 

Mount  Zion  Brick  Church.  Address 
Restricted.  Barada  vicinity,  88002763. 

Thurston  County 

Picotte.  Dr.  Susan,  Memorial  Hospital.  505 
Matthewson  St.,  Walthill,  88002762. 

NEW  YORK 

Essex  County 

First  Congregational  and  Presbyterian 
Society  Church  of  Westport,  Main  St/CR 
10.  Westport,  88002750. 

Onondaga  County 

Onondaga  County  War  Memorial,  200 
Madison  St.,  Syracuse,  88002754. 

Orange  County 

Cornwall  Friends  Meeting  House,  275  Quaker 
Ave.,  Cornwall,  88002751. 

Suffolk  County 

Homan — Gerard  House  and  Mills,  Jet.  Main 
St.  and  Yaphank  Rd.,  Yaphank,  88002761. 

NORTH  CAROLINA 

Wake  County 

Apex  Union  Depot.  SE  comer  M.  Salem  St. 
and  Center  St.,  Apex,  88002697. 

OHIO 

Erie  County 

Kelleys  Island  Historic  District,  Address 
Restricted,  Kelleys  Island.  88002734. 

Medina  County 

Hulburt,  Halsey,  Homestead.  5484  Seville  Rd., 
Seville  vicinity,  88002747. 

Summit  County 

Ranney,  Luther  B.,  Farm.  6484  Old  Rt.  8. 
Boston  Heights  vicinity,  88002749. 

Tuscarawas  County 

Bemhard,  Frederick  House,  211  E.  Front  St.. 
Dover.  88002748. 
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TEXAS 


Tarrant  County 

Westover  Manor.  8  Westover  Rd.,  Westover 
Hills,  88002709. 

WASHINGTON 

Qielan  County 

Lake  Chelan  Hydroelectric  Power  Plant 
(Hydroelectric  Power  Plants  of  Washington 
State.  1890-1938  MPS).  Lake  Chelan, 
Chelan  vicinity,  88002739. 

Clallam  County 

Elwha  River  Hydroelectric  Power  Plant 
(Hydroelectric  Power  Plants  in  Washington 
State.  1890-1938  MPS],  N  end  of  Lake 
Aldwell.  Port  Angeles  vicinity.  88002741. 

Emery  Farmstead,  Emery  Rd.,  Port  Angeles 
vicinity.  88002746. 

Glines  Canyon  Hydroelectric  Power  Plant. 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS).  N  end  of  Lake  Mills 
at  Elwha  River.  Port  Angeles  vicinity. 
88002742. 

King  County 

Boeing,  William  E.,  House.  Huckleberry  Ln.. 
Highlands.  88002743. 

Mason  County 

Cushman  No.  1  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State.  1890-1938  MPS),  S  end  of  Lake 
Cushman,  Hoodsport  vicinity,  88002759. 

Cushman  No.  2  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State.  1890-1938  MPS).  Skokomish  River, 
Hoodsport  vicinity,  88002757. 

Skagit  County 

Lower  Baker  River  Hydroelectric  Power 
riant.  (Hydroelectric  Power  Plants  in 
Washington  State,  1890-1938  MPS),  Baker 
River  at  S  end  of  Shannan  Lake,  Concrete 
vicinity,  88002736. 

Minkler,  Birdsey  D.,  House,  201  S.  Main  St., 
Lyman.  88002745. 

Spokane  County 

Clemmer  Theater,  W.  901  Sprague  Ave.. 
Spokane.  88002758. 

Stevens  County 

Little  Falls  Hydroelectric  Power  Plant, 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Spokane  River, 
Reardon  vicinity.  88002737. 

Long  Lake  Hydroelectric  Power  Plant. 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Spokane  River.  Ford 
vicinity,  88002738. 

Whatcom  County 

Nooksack  Falls  Hydroelectric  Power  Plant. 
(Hydroelectric  Power  Plants  in  Washington 
State,  1890-1938  MPS),  Rt.  542  on  Nooksack 
River.  Glacier  vicinity.  88002735. 

Wardner,  James  F.,  House.  1103  15th  St., 
Bellingham.  88002744. 

WISCONSLN 

Ashland  County 

Trout  Point  Logging  Camp.  Address 
1       Restricted.  Bayfield  vicinity.  88002756. 


Sheboygan  County 

Cole  Historic  District,  501  and  517  Monroe  St. 
and  504,  508.  and  516-518  Water  St., 
Sheboygan  Fails,  88002696. 

The  following  property  is  also  being 
considered  for  listing  in  the  National 
Register: 

CONNECTICUT 

Hartford  County 

Blakeslee  Forging  Company.  Historic 
Industrial  Complexes  of  Southington  TR. 
100  W.  Main  St.,  Southington,  88002676. 

The  15-day  commenting  period  for  the 
following  property  has  been  waived  in 
order  to  assist  in  its  preservation: 

MlSSISSIPn 
Adams  County 

Emerald  Mound  Site  (22AD504),  Address 
Restricted,  Stanton  vicinity.  8800261a 

(FR  Doc.  88-26226  Filed  11-14-88;  8:45  am] 
BILLMO  COOC  4310-7tMI 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

[Federal  Coal  Lease  M- 15965] 

Availability  of  the  Rnal  Environmental 
Impact  Statement  on  the  Proposed 
Area  B  Expansion  of  the  Big  SIty  Mir>e, 
Rosebud  County,  MT 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  availability  of  a  fmal 
environmental  impact  statement 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
and  the  Montana  Department  of  State 
Lands  (DSL)  are  making  available  a 
jointly  prepared  final  environment 
impact  statement  (EIS)  on  the  proposed 
Big  Sky  Area  B  mine.  The  EIS  has  been 
prepared  to  assist  a  decision  on  the 
application  submitted  by  Peabody  Coal 
Company  (Peabody)  for  their  proposed 
expansion  of  a  surface  coal  mine, 
located  approximately  5  miles  south- 
southwest  of  Colstrip,  Montana. 
addresses:  Copies  of  the  EIS  may  be 
obtained  for  a  limited  time  from 
Raymond  L  Lowrie,  Assistant  Director, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Western  Field 
Operations,  Brooks  Towers,  Second 
Floor,  1020— 15th  street,  Denver, 
Colorado  80202  (Attention:  Floyd 
McMullen);  or  from  Dennis  Hemmer. 
Commissiner,  Montana  Department  of 
State  Lands,  Capitol  Station,  Helena, 
Montana  59620  (Attention:  Bonnie 
Lovelace). 

FOR  FURTHER  INFORMATION  CONTACr. 
Floyd  McMullen,  Big  Sky  Area  B  EIS 
Project  Leader  (telephone:  303-844-3104J 


at  the  Denver,  Colorado,  location  given 
under  "ADDRESSES". 
SUPPlfMENTARY  INFORMATION: 

Peabody's  Big  Sky  mine  is  an  existing 
surface  coal  mine  located  approximately 
120  miles  east  of  Billings,  Montana,  and 
5  miles  south-southwest  of  Colstrip, 
Montana,  Peabody  intends  the  mine  to 
eventually  cover  8,090  acres  of  land,  of 
which  approximately  2,500  acres  have 
already  been  or  are  in  the  process  of 
being  mined  within  Area  A  of  the  mine. 

Peabody  is  currently  seeking  approval 
to  mine  64  million  tons  of  coal  at  the 
Area  B  expansion  of  the  mine  over  a  23- 
year  period  at  an  average  rate  of 
approximately  2.8  million  tons  per  year. 
The  proposed  expansion  would  add 
5,435  acrs  to  the  Big  Sky  mine  in 
sections  23,  24.  and  25,  T.  1  N..  R.  40  E., 
and  sees.  19,  21,  22,  and  27  through  33,  T. 
1  N.,  R.  41  E.,  Montana  Principle 
Meridian;  3,200  of  these  5,435  acres 
would  be  disturbed  by  mining  activities. 

The  EIS  analyzes  the  probable 
impacts  that  would  result  should 
OSMRE  and  Montana  DSL  approve  the 
application  for,  and  Peabody 
subsequently  expand  into,  the  proposed 
mine  area.  The  EIS  also  analyzes  the 
probable  cumulative  impacts  that  would 
result  from  surface  coal  mining 
operations  not  only  at  the  proposed  Big 
Sky  Area  B  mine  but  also  at  the  Big  Sky 
Area  A  mine,  and  the  other  4  existing 
and  3  proposed  mines  in  its  vicinity  in 
southeastern  Montana.  Three 
alternatives  that  treat  the  available 
range  of  decision  are  evaluated  in  the 
EIS.  These  include:  Approval  of  the 
applicant's  proposal  with  conditions; 
approval  of  the  applicant's  proposal 
with  conditions  and  the  addition  of 
economic  coal  reserves  in  section  36: 
and  disapproval  of  the  apphcant's 
proposal.  OSMRE  and  Montana  DSL 
have  identified  "approval  of  the 
applicant's  proposal  with  conditions, 
and  the  addition  of  economic  coal 
reserves  in  section  36"  as  the  preferred 
alternative. 

The  agencies  released  a  draft  of  the 
EIS  for  public  review  and  comment  on 
July  27, 1988,  and  received  fourteen 
comment  letters.  The  comments  were 
carefully  considered  in  the  preparation 
of  this  final  EIS.  The  substantive 
comments  are  sununarized  in  the  EIS, 
with  specific  responses  from  the 
agencies. 

Date:  November  7. 19aa 
Brent  Wahlquist, 

Assistant  Director,  Program  Policy. 
[FR  Doc.  88-26262  Filed  11-14-88;  8:45  am] 
BILUNQ  CODE  431IH»-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Doclcet  No.  88-37] 

Miite's  Pharmacy;  Denial  of  Application 

On  March  7, 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Mike's  Pharmacy,  Inc. 
(Respondent),  3610  Friday  Road, 
Coloma,  Michigan,  49038,  proposing  to 
deny  its  application,  dated  October  19, 
1987,  for  registration  as  a  pharmacy 
under  21  U.S.C.  823{r).  The  Order  to 
Show  Cause  alleged  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(r)  and  824(a)(4). 

By  letter  dated  March  22, 1988, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  October  3, 1988, 
Respondent,  through  counsel,  withdrew 
its  request  for  a  hearing.  Judge  Bittner 
issued  an  Order  Terminating 
Proceedings,  on  October  7, 1988. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  the  matter 
without  a  hearing  and  based  upon  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  Mike's 
Pharmacy,  predecessor  of  Mike's 
Pharmacy,  Inc.,  was  owned  and 
operated  by  Michael  L.  Smith,  R.Ph., 
who  also  acted  as  the  pharmacy's  chief 
pharmacist.  The  Sheriffs  Department,  of 
Berrien  County,  Michigan,  initiated  an 
investigation  of  Mike's  Pharmacy  after 
receiving  information  that  the  pharmacy 
had  filled  forged  prescriptions.  The 
investigation  disclosed  that  from  June 
1986  to  December  1966,  approximately 
100  forged  controlled  substance 
prescriptions  were  filled  at  Mike's 
Pharmacy.  An  individual  who  passed 
forged  prescriptions  at  Mike's  Pharmacy 
stated  that  it  was  "easy"  to  obtain 
controlled  substances  from  Mr.  Smith. 
The  forged  prescriptions  were  for  the 
controlled  substances,  Dolophine, 
Dilaudid,  Talwin  and  Tussionex 
Suspension. 

Many  of  the  prescriptions  seized  by 
investigators  had  no  DEA  numbers, 
doctors'  signatures  or  patient  addresses. 
Mr.  Smith  filled  numerous  call-in 
prescriptions  for  controlled  substances 
without  verifying  their  authenticity.  Mr. 
Smith  also  repeatedly  filled  controlled 
substance  prescriptions  for  an 
individual  who  misrepresented  himself 
to  be  a  doctor.  Mr.  Smith  did  not 
properly  verify  the  "doctor's" 
credentials,  and  the  individual  was  later 


arrested  for  obtaining  controlled 
substances  by  fraud.  The  Administrator 
finds  that  Mr.  Smith  knew  or  should 
have  known  that  these  prescriptions 
were  forged. 

Investigators  interviewed  doctors 
whose  signatures  appeared  on  the 
prescriptions.  These  doctors  denied 
seeing  any  of  the  alleged  patients  or 
writing  any  of  the  prescriptions.  Mr. 
Smith  did  contact  one  doctor  regarding  a 
prescription  that  did  not  contain  the 
doctor's  signature  or  a  DEA  number. 
The  doctor  told  Mr.  Smith  that  the 
prescription  was  a  forgery  and  should 
not  be  filled.  L^stead  of  notifying  the 
police,  Mr.  Smith  filled  the  prescription 
knowing  it  to  be  forged.  Mr.  Smith 
ignored  both  his  professional  obligations 
as  a  pharmacist  and  his  legal 
responsibility  as  a  registrant,  when  he 
chose  to  illegally  fill  prescriptions  for 
controlled  substances  which  he  knew 
were  forgeries  or  were  not  issued  for  a 
legitimate  medical  purpose. 

As  a  result  of  the  Michigan  state 
investigation,  on  August  26, 1987,  the 
Board  of  Pharmacy  of  the  State  of 
Michigan,  Department  of  Licensing  and 
Regulation,  filed  an  administrative 
complaint  and  order  for  summary 
disposition  against  Mike's  Pharmacy 
and  Michael  L.  Smith,  as  owner.  The 
board  suspended  Mr.  Smith's 
pharmacist  license  as  well  as  the 
pharmacy's  license  and  its  license  to 
handle  controlled  substances.  All 
controlled  substances  possessed  by  the 
pharmacy  were  seized  by  the  state.  On 
September  10, 1987,  the  Department 
entered  an  order  continuing  the 
suspension  until  further  order. 

Pursuant  to  this  suspension,  on 
October  17, 1987,  Michael  L.  Smith 
voluntarily  surrendered  DEA  Certificate 
of  Registration  BM0415693,  previously 
issued  to  Mike's  Pharmacy.  To  avoid  the 
ramifications  of  the  surrender  of  his 
DEA  registration  and  the  state  actions, 
Mr.  Smith  then  formed  Mike's 
Pharmacy,  Inc.  Under  the  new 
incorporation,  Mr.  Smith  retained  75 
percent  ownership  and  another  party 
received  25  percent.  Because  Mr.  Smith 
divested  25%  ownership.  Respondent 
pharmacy  met  stale  requirements  for 
new  ownership,  and  new  Ucenses  were 
issued  by  the  Department  of  Licensing 
and  Regulation.  On  October  19, 1987, 
Respondent  applied  for  a  new  DEA 
rcgistraiion,  just  two  days  after  the 
voluntary  surrender  of  his  previously 
issued  registration. 

The  Administrator  notes  that  the 
pharmacy's  new  application  for 
registration,  dated  October  10, 1987, 
bears  the  name  of  Richard  A.  Campbell, 
R.Ph.  as  25%  owner.  The  Administrator 
has  long  held  that  he  can  look  behind  a 
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corporate  entity  to  determine  who  has 
responsibility  for  the  operation  of  the 
pharmacy.  See  S  S'S  Pharmacy.  46  FR 
13052  (1981);  Unarex  of  Plymouth  Road 
d/b/a  Motor  City  Prescriptions,  Docket 
No.  84-1,  50  FR  6077  (1985),  and 
Carriage  Apothecary.  Inc..  52  FR  27599 
(1987).  Mr.  Campbell  verified  that  the 
corporation  agreement  was  simply  an 
"act  of  friendship"  so  that  Mr.  Smith 
could  acquire  a  DEA  registration.  To 
comply  with  Michgan  state  law,  Mr. 
Campbell  paid  $25.00  each  for  25  shares 
of  stock  in  Respondent  pharmacy.  Mr. 
Campbell  cannot  sell  or  profit  from  the 
stock;  he  must  return  it  to  Mr.  Smith.  Mr. 
Campbell  is  not  on  the  board  of 
directors  and  does  not  work  in  or  for  the 
pharmacy. 

Mr.  Smith,  on  the  other  hand,  is 
usually  in  the  pharmacy  office  when  the 
store  is  open.  A  registered  pharmacist 
employed  by  Respondent  stated  that  Mr. 
Smith  does  the  bookwork,  pays  the  bills 
and  fills  a  prescription  on  occasion.  No 
real  change  is  affected  by  the 
incorporation  and  the  temporary 
transfer  of  25%  ownership  of  the 
corporation.  Given  Mr.  Smith's  presence 
at  the  pharmacy  and  control  of  75%  of 
its  stock,  the  Administrator  concludes 
that  Mr.  Smith  continues  to  influence 
and  control  the  pharmacy  to  a  degree 
which  in  no  way  abates  the  danger  to 
the  public  presented  by  Mr.  Smith's 
dispensing  practices.  The  Administrator 
sees  no  probability  that  Mike's 
Pharmacy,  Inc.  will  operate  any 
differently  than  did  Mike's  Pharmacy. 
The  registration  of  Mike's  Pharmacy, 
Inc.  is,  therefore,  not  in  the  public 
interest. 

In  finding  that  Respondent's 
application  for  registration  should  be 
denied,  the  Administrator  also  relies  on 
his  decision  inK  &  B  Successors,  Inc.. 
Docket  No.  82-15,  49  FR  34588  (1984).  In 
that  case,  a  full  transfer  of  ownership 
was  insufficient  to  override  the  threat  to 
the  public  interest  created  by 
authorizing  the  pharmacy  to  handle 
controlled  substances.  InK  &  B  the 
Administrator  denied  a  registration  to  a 
pharmacy  whose  owner  had  divested 
himself  of  ownership  but  remained  as  an 
employee  of  the  pharmacy.  The  facts  of 
the  present  case  compel  the  same 
conclusion.  The  experience  of  the 
predecessor  pharmacy  in  dispensing 
controlled  substances  is  abysmal.  Mr. 
Smith's  incorporation  of  Respondent 
does  not  constitute  an  effective  change 
in  ownership  or  control.  The 
Administrator  finds  that  he  cannot 
permit  the  registration  of  Respondent 
where  it  is  operated  by  Mr.  Smith,  given 
his  past  experience  dispensing 
controlled  substances. 
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Therefore,  having  concluded  that  the 
pending  application  for  registration  for 
Mike's  Pharmacy,  Inc.  must  be  denied, 
the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824,  and  28  CFR  0.100(b). 
orders  that  the  application  for 
registration,  executed  on  October  10, 
1987,  be,  and  it  hereby  is,  denied. 

This  order  is  effective  December  15, 
1988. 

Dated:  November  9, 1988. 
)ohii  C.  Lawn. 

Administrator. 

[FR  Doc.  88-26335  Filed  11-14-88:  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping  Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entgry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 


recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208.  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  .should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Department  of  Labor/Bureau  of  Labor 
Statistics 

May  1989  CPS  Supplement  on  Multiple 
Jobholding,  Flexitime,  and  Volunteer 
Work. 

One-time,  nonrecurring. 

Individual  or  households. 

53,200  respondents;  3990  total  hours;  4.5 
minutes  per  response;  1  form  GPS-1. 

This  supplement  will  provide  data  on 
flexible  work  schedules,  multiple 
jobholding  and  volunteer  work  for 
individuals  15  years  old  or  older.  This 
information  will  be  used  to  provide  a 
more  detailed  analysis  of  work  practices 
than  is  available  from  basic  CPS  data  or 
other  data  sources. 

Extension 

Employment  Standards  Administration 

Request  for  Employment  Information. 
1215-0105;  CA-1026. 
On  occasion. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations  1,000 
respondents;  250  total  hours;  .25  hr.  per 
response;  1  form.  This  report  is  used  to 
collect  information  regarding  Federal 
employees'  wage  earning  capacities. 
Information  is  necessary  for 


determination  of  continued  eligibility  for 
compensation  payments  under  the 
FECA. 

Reinstatement 

Employment  and  Training 
Administration 

Enrollment  and  Departure  Report. 

1205-0032;  ETA  657. 

On  occasion. 

State  or  local  governments;  Businesses 

or  other  for  profit;  Non-profit 

institutions. 
63,000  respondents;  5,229  total  hours;  50 

minutes  per  response;  1  form. 

This  form  is  used  to  ascertain  whether 
the  applicant  accepts  assignment  to  a 
Job  Corps  Center.  If  the  assignment  is 
accepted,  the  form  is  completed  and 
accompanies  the  enrollee  to  the  Job 
Corps  Center.  It  is  also  a  vehicle  for 
accounting  for  assignments  refused  by 
applicants. 

Signed  at  Washington.  DC  this  8th  day  of 
November  1988. 

Marizetta  L.  Scott. 

Acting  Departmental  Clearance  Officer. 

|FR  Doc.  88-26381  Filed  11-14-88;  8:45  am] 
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Employment  and  Training 
Administration 

Job  Corps  Advisory  Committee 
(Formerly  Named  the  Job  Corps 
Center  Assessment  Advisory 
Committee);  Meeting 

A  public  meeting  of  the  Job  Corps 
Advisory  Committee  will  be  held  on 
December  12, 1988,  commencing  at  8:30 
a.m.,  at  the  National  Housing  Center, 
15th  and  M  Streets.  NW..  Washington. 
DC. 

The  purposes  of  the  meeting  are  to: 

1.  Review,  discuss,  amend,  and  adopt 
a  formal  action  plan  for  the  conduct  of 
the  balance  of  its  current  work  on 
strategic  planning  for  the  Job  Corps 
System  which  will  provide  a  basis  for  its 
July  report  to  the  Secretary. 

2.  Discuss  and  recommend  a  process 
for  constituting  and  appointing  the 
membership  of  the  Secretary's  Advisory 
Committee  on  Job  Corps  for  the  future. 

Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  Job  Corps  center  assessment  should 
send  20  copies  to  Daniel  L.  Lowry, 
Acting  Director,  Office  of  Job  Corps, 


U.S.  Department  of  Labor,  Room  N-4508, 
Washington,  DC  20210.  telephone  (202) 
535-0550.  Papers  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  December  9, 1988. 

Signed  at  Washington.  DC.  this  8th  day  of 
November  1988. 

RolMrt  T.  Jones. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  88-26382  Filed  11-14-88;  8:45  am] 

BILUNQ  CODE  4510-3(Hi 


Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  In 
Whole  or  In  Part  Petitions  for 
Modification;  Kintzel  Coal  Co.  et  aL 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

action:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  That  an  alternate  method 
exists  at  the  petitioner's  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  to  the  petitioner's  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner's 
compliance  with  stipulations  stated  in 
the  decision. 

FOR  FURTHER  INFORMATION  CONTACT. 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards, 
Regulations  and  Variances,  MSHA, 
Room  627,  4015,  Wilson  Boulevard. 
Arlington,  Virginia  22203. 


Dated:  November  7, 1988. 

Patricia  W.  Silvey. 

Director,  Office  of  Standards.  RegulatiotiB 
and  Variances. 

Affirmative  Decisions  on  Petitions  for 
ModificatioD 

Docket  No.:  M-81-41-C 

FR  Notice:  49  FR  13764. 

Petitioner:  Kintzel  Coal  Company. 

Reg.  Affected:  30  CFR  75.1714. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  filtertype  self-rescuers  in 
lieu  of  self-contained  self-rescuers 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-200-C 

FR  Notice:  51  FR  6603. 

Petitioner:  Mathies  Coal  Company. 

Reg.  Affected:  30  CFR  75.1101-8(a). 

Summary  of  Findings:  Providing  a 
sprinkler  over  the  electrical  belt  starter 
box  would  result  in  a  diminution  of 
safety.  Petitioner's  proposal  to  install 
the  belt  starter  controls  in  fireproof  steel 
housings  with  specific  conditions  and 
equipment  as  outlined  in  the  petition 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-86-5-C 

FR  Notice:  51  FR  B379. 

Petitioner:  Mid-Continent  Resources, 
Inc. 

Reg.  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  that  whenever  the 
configuration  of  intake  air  entries  does 
not  permit  an  underground  transformer 
station  to  be  ventilated  by  intake  air 
that  is  cou-'sed  directly  into  the  return, 
the  station  would  be  housed  in  a 
fireproof  structure  equipped  with 
fireproof  doors  and  a  fire  suppression 
system  con.siJered  acceptable  alternate 
method.  Granted  with  conditions. 

Doc  ket  No.:  M-8&-76-C 

FR  Noti.e:  bZTR  27881. 

Petitioner  Southern  Ohio  Coal 
Company. 

Reg.  Affected:  30  CFR  75.503. 

Sum.-nQry  of  Findings:  Petitioner's 
proposal  tl.at  the  length  of  trailing 
cables  be  increased  to  900  feet;  all 
shuttle  car  breakers  be  calibrated  within 
15%  of  any  trip  unit  setting;  breaker 
settings  be  checked  each  shift;  and 
cables  be  inspected  twice  each  week, 
considered  acceptable  alternate  method. 
Granted  with  conditions.  . 

Docket  No.:  M-86-90-C 

FR  Notice:  51  FR  26774. 
Petitioner:  Consolidation  Coal 
Company. 
Reg.  Affected:  30  CFR  75.1105. 


Summary  of  Findings:  Petitioner's 
proposal  to  house  pumps  in  a  fireproof 
building  and  install  an  automatic  fire 
suppression  device  activated  by  heat 
sensors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-86-202-C 

FR  Notice:  52  FR  2308. 

Petitioner  Greenwood  Mining. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gimboat  with  secondary  safety 
connections  securely  fastened  around 
the  gimboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternative 
method.  Granted  with  conditions. 

Docket  No.:  M~86-22&-C 

FR  Notice:  52  FR  7335. 

Petitioner  Pyro  Mining  Company. 

Reg.  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  nonpermissible 
submersible  pump  in  a  sealed  area  with 
specific  conditions  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No.:  M-86-230-C 

FR  Notice:  52  FR  2307. 

Petitioner:  BethEnergy  Mines,  Inc. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to  roof  falls 
and  deteriorating  roof  support,  certain 
areas  of  the  mine  are  too  difficult  and 
hazardous  to  examine.  Petitioner's 
proposal  to  establish  monitoring  stations 
at  specific  locations  where 
examinations  for  hazardous  conditions 
can  be  conducted  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-86-234-C 

FR  Notice:  52  FR  13145. 

Petitioner:  Pyro  Mining  Company. 

Reg.  Affected:  30  CFR  75.303. 

Summary  of  Findings:  Petitioner's 
proposal  to  cut  the  southwest  panel  into 
the  main  aircourse  (northeast  submain) 
at  the  intake  air  shaft  and  to  use  the 
panel  to  ventilate  number  one  and  three 
units  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-86-255-C 

FR  Notice:  52  FR  6404. 

Petitioner:  Arch  of  Kentuck-y,  Inc. 

Reg.  Affected:  30  CFR  77.803. 

Summary  of  Findings:  Proposed  use  of 
a  two  circuit  grounding  system  for 
petitioner's  high  voltage  power  system 
considered  acceptable  alternate  method 
of  assuring  ground  continuity.  Granted 
with  conditions. 
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Docket  No.:  M~87-6-C 

FR  Notice:  52  FR  6246. 

Petitioner:  Tunnelton  Mining 
Company. 

Reg.  Affected:  30  CFR  75.1100-3. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  dry  waterline  along 
the  slope  belt  for  Hre  protection  from 
October  10  through  May  1  considered 
acceptable  alternative  method.  Granted 
with  conditions. 

Docket  No.:  M-87-7-C 

FR  Notice:  52  FR  7044. 

Petitioner:  Consolidation  Coal 
Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  metal 
locking  devices  in  lieu  of  padlocks  for 
the  purpose  of  locking  battery  plugs  to 
machine-mounted  battery-powered 
machines,  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-10-C 

FR  Notice:  52  FR  5218. 

Petitioner:  Old  Ben  Coal  Company. 

Reg.  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  locate  a  longwall  mining 
unit,  with  cables  and  equipment 
designed  to  conduct  2400  volts  a.c,  in  by 
the  last  open  crosscut  within  150  feet  of 
pillar  workings,  with  specific  equipment 
and  conditions,  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-11-C 

FR  Notice:  52  FR  6242. 

Petitioner  The  Florence  Mining 
Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  locking  metal  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-37-12-C 

FR  Notice:  52  FR  6244. 

Petitioner:  O'Donnell  Coal  Company. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M~87-13-C 

FR  Notice:  52  FR  6242. 

Petitioner:  Helvetia  Coal  Company. 

Reg.  Affected:  30  CFR  75.503. 


Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-14-C 

FR  Notice:  52  FR  6243. 

Petitioner  Keystone  Coal  Mining 
Corporation. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-17-C 

FR  Notice:  52  FR  6245. 

Petitioner.  Preston  Energy.  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-18-C 

FR  Notice:  52  FR  6243. 

Petitioner  Little  Falls  Mining 
Company,  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-19-C 

FR  Notice:  52  FR  6245. 

Petitioner  Statue  Mining  Company, 
Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-20-C 

FR  Notice:  52  FR  6244. 

Petitioner  Mohigan  Mining  Company, 
Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of  a 
padlock  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 


acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-21-C 

FR  Notice:  52  FR  7948, 

Petitioner  Sextet  Mining  Corporation. 

Reg.  Affected:  30  CFR  75.1103-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  with  specific 
conditions,  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-S7-25-C 

FR  Notice:  52  FR  7335. 

Petitioner  Smeltz  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  cormecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-26-C 

FR  Notice:  52  FR  7336. 

Petitioner  VP-5  Mining  Company, 

Reg.  Affected:  30  CFR  75.1100-3. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  and  electric  solenoid 
switch  in  the  waterline  for  fire 
protection  from  November  1  through 
May  1  and  to  keep  the  waterline 
pressurized  during  the  remaining  months 
considered  acceptable  method.  Granted 
with  conditions. 

Docket  No.:  M-87-27-C 

FR  Notice:  52  FR  7944. 

Petitioner:  Consol  Pennsylvania  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1101-8(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  enclose  all  combinating  belt 
starter  boxes  in  fireproof  steel  housings 
and  to  properly  ventilate  with  intake  air 
coursed  directly  into  the  return 
aircourse  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-S7-28-C 

FR  Notice:  52  FR  7945. 

Petitioner:  Consolidated  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1103-4[a). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  (CO)  detection  system  in  all 
belt  entries,  utilized  as  intake  aircourses 
with  specific  conditions  considered 
acceptable  alternate  method.  Granted 
with  conditions. 


Docket  No.:  M-87-31-C 

FR  Notice:  52  FR  9969 

Petitioner  B.  and  B.  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  die  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-33-C 

FR  Notice:  52  FR  7947. 

Petitioner:  Safety  Coal  Company,  Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M~S7-34-C 

FR  Notice:  52  FR  7948. 

Petitioner  Westerman  Coal  Company, 
Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  With  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-38-C 

FR  Notice:  52  FR  7946. 

Petitioner  Golden  Oak  Mining 
Company, 

Reg.  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted. 

Docket  No.:  M-87-39-C 

FR  Notice:  52  FR  13775. 

Petitioner:  Snyder  Coal  Company. 

Reg.  Affected:  30  CFR  75.301, 

Summary  of  Findings:  Proposed 
airflow  reduction,  which  would  maintain 
a  safe  and  healthful  atmosphere, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87^5-C 

FR  Notice:  52  FR  9971. 

Petitioner  Castle  Gate  Coal 
Company. 

Reg.  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  develop  a  two-entry  system 
with  the  belt  entry  used  as  a  return 
aircourse  during  longwall  development, 
and  as  an  intake  aircourse  during 


longwall  extraction  considered 
acceptable  alternate  method.  Granted  in 
part. 

Docket  No.:  M-B7-46-C 

FR  Notice:  52  FR  9970 

Petitioner:  Brush  Creek  Coal 
Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-67-47-C 

FR  Notice:  52  FR  11142. 

Petitioner  Terco,  Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-50-C 

FR  Notice:  52  FR  10272. 

Petitioner:  Meshach  Coal  Company. 

Reg.  Affected!:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-52-C 

FR  Notice:  52  FR  9972. 

Petitioner:  J  &  W  Coal  Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  Heu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-53-C 

FR  Notice:  52  FR  9970. 

Petitioner  Calvary  Coal  Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-55-C 

FR  Notice:  52  FR  11767. 

Petitioner  H.L.  &  W.  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 


Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-59-C 

/7?Atof/ce.' 52  FR  13145. 

Petitioner  McCoy  Elkhom  Coal 
Corporation. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  evaluation 
points  where  a  qualiRed  person  can 
examine  the  quantity  and  quality  of  air 
used  to  ventilate  the  return  aircourse  on 
a  daily  basis  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-60-C 

FR  Notice:  52  FR13U7. 

Petitioner  Scarab  Energy 
Corporation. 

Reg.  Affected:  30  CFR  77.1605(k). 

Summary  of  Findings:  Petitioner's 
proposal  to  develop  a  specific  traffic 
system  and  rules  for  the  roads,  to  post 
them  throughout  the  mine  areas  and  to 
incorporate  them  into  the  training  and 
retraining  programs  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-61-C 

FR  Notice:  52  FR  12096. 

Petitioner  Demotto  Peerless  Coal 
Company.  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  metal  locking  device  in  lieu  of 
padlocks  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-63-C 

FR  Notice:  52  FR  11769. 

Petitioner  Peabody  Coal  Company. 

Reg.  Affected:  30  CFR  77.216-5. 

Summary  of  Findings:  Petitioner's 
proposal  for  abandonment  which 
contained  provisions  to  preclude  the 
probability  of  future  impoundment  of 
water  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-S7-65-C 

FR  Notice:  52  FR  11142. 

Petitioner  Mt.  Vernon  Coal  Company. 

Reg.  Affected:  30  CFR  75.1101-8. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  line  of 
automatic  water  sprinklers  for  its  fire 
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protection  system  at  main  and 
secondary  belt  conveyor  drives  with 
speciHc  conditions  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-«6-C 

FR  Notice:  52  FR 11144. 

Petitioner.  Westmoreland  Coal 
Company. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to  differing 
degrees  of  stability  to  which  roof 
conditions  deteriorate  in  the  tailgate 
entry  as  the  longwall  face  is  mined, 
application  of  the  standard  would  result 
in  a  diminution  of  safety.  Petitioner's 
proposal  to  estabUsh  air  monitoring 
check  points  at  specific  locations 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-67-C 

FR  Notice:  52  FR  13774. 

Petitioner  Ray  Dean  Mining 
Company,  Inc. 

Reg.  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted. 

Docket  No.:  M-67-6d-C 

FR  Notice:  52  FR  11770. 

Petitioner  U.S.  Steel  Mining 
Company,  Inc. 

Reg.  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to 
deteriorating  roof  conditions  and 
massive  roof  falls  certain  return 
aircourses  of  the  mine  cannot  be  safely 
traveled.  Petitioner's  proposal  to 
establish  measuring  stations  where  air 
and  methane  readings  will  be  taken 
daily  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-87-69-C 

FR  Notice:  52  FR  11143. 

Petitioner  W  &  D  Coal  Company,  Inc. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  speciFic  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-70-C 

FR  Notice:  52  FR  12476. 

Petitioner  Meadows  Coal  Company 
No.  4. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposal  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 


alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-72-C 

FR  Notice:  52  FR  11767. 

Petitioner  Abednego  Coal  Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-76-C 

FR  Notice:  52  FR  27878. 

Petitioner  Lady  Blue  Coal,  Inc.       \ 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-77-C 

FR  Notice:  52  FR  12098. 

Petitioner  Krystal  Coal  Company  No. 
2. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-79-C 

FR  Notice:  52  FR  13143. 

Petitioner  Bailey  Brothers  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-6*-C 

FR  Notice:  52  FR  11767. 

Petitioner  Eastern  Coal  Corporation. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  battery  plug  locking 
mechanism,  which  will  be  affixed  by 
permanent  weld  to  the  frame  of  each 
scoop  in  lieu  of  padlocks  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-90-C 

FR  Notice:  52  FR  13146. 

Petitioner  S.A.B.  Coal  Company  No. 
4. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposed  method  of  driUing  boreholes  in 


the  face  and  rib  considered  acceptable 
alternate  method.  Gianted  with 
conditions. 

Docket  No.:  M-67-91-C 

FR  Notice:  52  FR  13148. 

Petitioner  Rhonda  Coal  Company. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-92-C 

FR  NoUce:  52  FR  13774. 

Petitioner  Alfred  \\'hited  Coal 
Company  No.  3. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-93-C 

FR  Notice:  52  FR  13147. 

Petitioner  Shannon  Coal  Company. 
Inc. 

Reg.  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposed  method  of  drilling  boreholes  in 
the  face  and  rib  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-87-94-C 

FR  Notice:  52  FR  13144. 

Petitioner:  J  and  B  Mining  Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-B7-97-C 

FR  Notice:  52  FR  13775. 

Petitioner  S.  and  R.  Coal  Company. 

Reg.  Affected:  30  CFR  75.1405. 

Summary  of  Findings:  Due  to  the 
sharp  radius  curves  in  the  track, 
undulating  pitch  of  the  slope,  different 
types  of  small  lightweight  cars,  and  the 
system  of  haulage,  the  use  of  automatic 
couplers  on  underground  mines  cars 
would  result  in  a  diminution  of  safety. 
Granted  with  conditions. 

Docket  No.:  M-87-W3-C 

FR  Notice:  52  FR  16465. 

Petitioner  Awacs  Coal  Company. 

Reg.  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 


continuous  methane  monitors  on  three 
wheel  tractors  with  specific  conditions 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-^7-105-C 

FR  Notice:  52  FR  16464. 

Petitioner  A  4  J  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  MS7-110-C 

FR  Notice:  52  FR  18753. 

Petitioner:  Fox  Coal  Company. 

Reg.  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-111-C 

FR  Notice:  52  FR  21389. 

Petitioner:  C.R.  Howard,  Inc. 

Reg.  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  a  spring- 
loaded  locking  device  in  lieu  of 
padlocks  for  the  purpose  of  locking 
battery  plugs  to  machine  mounted 
battery  power  machines,  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-123-C 

FR  Notice:  52  FR  23373. 

Petitioner:  K.  and  H.  Coal  Company. 

Reg.  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Proposed 
airflow  reduction  in  petitioner's  mine 
which  would  maintain  a  safe  and 
healthful  atmosphere  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-140-C 

FR  Notice:  52  FR  27876. 

Petitioner:  Consolidation  Coal 
Company. 

Reg.  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (not  to 
exceed  4,160  volts)  cables  to  supply 
power  to  permissible  longwall  face 
equipment  in  or  inby  the  last  open 
crosscut,  with  specific  equipment  and 
conditions  considered  acceptable 
alternate  method.  Granted  in  part. 

Docket  No.:  M-87-169-C 

FR  Notice:  52  FR  29087. 


Petitioner:  The  NACCO  Mining 
Company. 

Reg.  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (not  to 
exceed  4,160  volts)  cables  to  supply 
power  to  permissible  longwall  face 
equipment  in  or  inby  the  last  open 
crosscut,  with  specific  equipment  and 
conditions  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

[FR  Doc.  88-26385  Filed  11-14-88:  8:45  am) 

BILUNQ  CODE  4S10-49-M 

[Docket  No.  M-88-206-C] 

R  and  B  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

R  and  B  Mining  Company,  R.D.  No.  4. 
Box  393-A,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  No.  2  Slope 
(I.D.  No.  36-07877)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extemely  low  concentrations  of 
respirable  dust. 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1.500 
cubic  feet  a  minute; 


b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  a  minute;  and 

r.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  a  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  15, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  7, 1988. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  88-26384  Filed  11-14-88: 8:45  am] 

BILUNG  COOE  4S10-4»-M 


[Docket  No.  M-88-207-C] 

R  and  B  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

R  and  B  Mining  Company,  R.D.  No.  4. 
Box  393-A,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  2  Slope 
(I.D.  No.  36-07877)  located  in  Schuylkill 
County,  Pennsylvania.  The  peitition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
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knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(December  15, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  3. 1988. 
PatricM  W.  Silvey. 

Director.  Office  of  Standards,  Rpgulations 
and  Variances. 

[FR  Doc.  88-26383  Filed  ll-14-a8;  8;45  am) 
BILUNG  COOC  4S1(M»-4I 


NATIONAL  ACID  PRECIPITATION 
ASSESSMENT  PROGRAM 

Public  Review  Meeting  To  Solicit 
Comment  on  Assessment  Plan 


action:  Notice  of  meeting. 


date:  Tnursday.  November  17, 1988;  9:00 

a.m. 

PLACE:  Auditorium,  U.S.  Department  of 

Health  and  Human  Services  (Cohen 

Bldg.).  4th  and  C  Sts.  SW..  Washington, 

DC. 

SUMMARY:  This  notice  includes  an 
agenda  for  a  public  review  meeting  of 
the  National  Acid  Precipitation 
Assessment  Program  (NAPAP)  to  solicit 
public  comment  on  its  Assessment  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Downing.  Office  of  the  Director. 
National  Acid  Precipitation  Assessment 
Program,  722  Jackson  Place  NW., 
Washington,  DC  20503.  Telephone  (202) 
395-5771. 

background:  The  National  Acid 
Precipitation  Assessment  Program  is  an 
interagency  research  program  on  acidic 


deposition.  In  1989  and  1990,  NAPAP 
will  produce  assessment  reports  on  the 
causes  and  effects  of  acidic  deposition 
in  the  United  States,  combined  with 
analyses  of  the  costs  and  e^ectivencss 
of  various  control  measures. 

A  public  review  draft  of  NAPAFs 
Assessment  Plan  was  released  on 
October  12, 1988.  The  Plan  outlines 
specific  questions  being  addressed  by 
NAPAP  for  its  1989  State  of  Science  and 
State  of  Technology  reports  and  its  1990 
Integrated  Assessment.  The  Plan  also 
describes  the  data  and  analysis  methods 
being  used  to  answer  the  assessment 
questions,  and  the  level  of  scientific 
confidence  expected  for  the  various 
answers.  Copies  of  the  public  review 
draft  of  NAPAP's  Assessment  Plan  are 
available  upon  written  request  from  the 
NAPAP  Office  of  the  Director.  722 
Jackson  Place  NW.,  Washington,  DC 
20503. 

A  public  review  meeting  to  receive 
comments  on  the  Assessment  Plan  will 
be  held  November  17. 1988  in 
Washington.  DC  Persons  who  registered 
their  intent  to  present  oral  comments  as 
of  November  4, 1988  have  been  allotted 
speaking  times.  Additional  persons 
wishing  to  present  oral  comments  at  the 
meeting  can  arrange  to  do  so  at  the 
registration  desk  on  the  day  of  the 
meeting. 

Public  Review  Meeting  on  the  NAPAP 
Assessment  Plan 

Agenda 

9:00  a.m.  Overview  of  the  NAPAP 

Assessment  Plan — James  R.  Mahoney, 

Director,  NAPAP. 
9:45  a.m.  The  NAPAP  Assessment 

Development  Process — Patricia  Ir^'ing, 

Senior  Ecologist,  NAPAP. 

Statements  by  Pre-Registered  Speakers 

10:00  a.m.  The  Honorable  Paul 

Heinbecker — Minister  (Political). 

Embassy  of  Canada. 
10:12  a.m.  Mr.  Howard  L  Ferguson — 

Assistant  Deputy  Minister. 

Environment  Canada. 
10:24  a.m.  Mr.  John  Leary — Colorado 

Department  of  Health. 
10:36  a.m.  Break. 
11:00  a.m.  Mr.  Joseph  Goffman — The 

Environmental  Defense  Fund. 
11:12  a.m.  Mr.  John  Jansen — Southern 

Company  Services.  Ina 
11:24  a.m.  Mr.  John  McManus — 

American  Electric  Power  Service 

Corp. 
11:36  a.m.  Mr.  James  E.  SulUvan — The 

Ohio  Electric  Utility  Institute. 
11:48  p.m.  Mr.  Michael  L  Teague — The 

Utility  Air  Regulatory  Group. 
12:00  p.m.  Mr.  Marchant  Wentworth— 

The  Izaak  Walton  League. 


12:12  p.m.  Additional  speakers.  lunch 
break  (if  necessary),  and  closing 
remarks — James  R.  Mahoney. 

Additional  requests  to  present  oral 
comments  will  be  filled  on  a  first-come, 
first-served  basis  on  the  day  of  the 
meeting.  Information  will  be  available  at 
the  meeting  registration  desk. 

Written  comments  on  the  Assessment 
Plan  will  also  be  accepted  through 
November  30. 1988.  Comments  received 
during  the  public  review  period  will  be 
refiected  in  a  revised  Plan  to  be 
published  in  January  1989. 
fames  R.  Mahoney, 
Director. 
[FR  Doc.  88-26339  Filed  11-14-88:  8:45  am) 

BILUNQ  CODE  312»^>1-ll 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Service^ 
Conservation  Pro}ecl  Support 
Program;  Grant  AppWcrtioo  AvailaMltty 

agency:  Institute  of  Museum  Services. 
NFAM. 

action:  Grant  application  availability 
notice  for  Fiscal  Year  1989. 

This  grant  application  announcement 
applies  only  to  the  Conservation  Project 
Support  program  awards  under  45  CFR 
Part  1180  for  Fiscal  Year  1969. 

Nature  ofProgmm:  IMS  makes 
awards  under  the  CP  program  to  all 
types  of  museums  (aquariums, 
arboretums  and  botanical  gardens,  art. 
children's,  general,  history,  historic 
houses/sites,  natural  history,  nature 
centers,  planetariums.  science/ 
technology  centers,  specialized,  and 
zoos]  to  assist  with  the  conservation  of 
their  collections,  both  living  and  non- 
living. The  purpose  of  these  awards  is  to 
ease  the  financial  burden  borne  by 
museums  as  a  result  of  their  increased 
use  by  the  public  and  to  help  them  carry 
out  their  educational  role,  as  well  as 
other  functions.  Section  206  of  the 
Museum  Sevices  Act.  Title  II  of  Pub.  L 
94-462,  as  amended,  contains  authority 
for  this  program.  (20  U.S.C.  965) 

Deadline  Date  For  Transmittal  of 
Applications:  An  application  for  a  new 
grant  must  be  mailed  or  hand-delivered 
by  Friday,  January  27. 1989. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Room  609,  Washington,  DC  20506 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 


(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  djtc 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S. 
Postal  Service. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 
Services.  Old  Post  Office  Building.  1100 
Pennsylvania  Avenue,  NW.,  Room  609. 
Washington,  DC  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9:00  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Fedcnil 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadhne  date. 

Program  Information:  Program 
information  is  contained  in  the 
following:  Final  regulations  published 
June  17, 1983  in  Federal  Register  Vol.  48. 
no.  118,  pages  27727-27734;  amendments 
published  on  April  10, 1984  Federal 
Register  Vol.  49,  no.  70,  pages  14106- 
14111  and  on  June  15. 1984  Federal 
Register  Vol.  49,  no.  117,  pages  24731- 
24733;  notice  of  proposed  rulemaking 
published  on  October  5, 1984  Federal 
Register  Vol.  49,  No.  195,  pages  39346- 
39349;  final  guidelines  and  standards 
published  July  5, 1985  in  Federal 
Register  Vol.  50,  no.  129,  pages  27584- 
27589;  the  Application  forms  and 
accompanying  instroctions  in  the 
Application  Packet.  See  paragraph  on 
Application  form. 

Available  Funds:  $3,200,000  is 
available  for  FY  1989.  Normally,  IMS 
makes  matching  conservation  grants  of 
no  more  than  $25,000  in  Federal  funds. 
Unless  otherwise  provided  by  law.  if  the 
Director  determines  that  exceptional 
circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  conservation  grant  which  obligates  in 
excess  of  $25,000  in  Federal  funds.  The 
Director  may  make  such  a  determination 
with  respect  to  a  category  of 
conservation  grants  by  notice  published 
in  the  Federal  Register.  IMS  awards 
conscr\  ation  grants  only  on  a  matching 
basis.  At  least  50%  of  the  costs  of  a 
project  must  be  met  with  non-fediT.il 
funds.  (See  45  CFR  1180.16(b)). 

Application  Forms:  IMS  mails 
application  forms  and  program  in  a  CP 
Application  Packet  to  museums  and 


other  institutions  on  its  mailing  list. 
Applicants  may  obtain  Application 
Packets  by  writing  or  telephoning  the 
Institute  of  Museum  Services.  1100 
Pennsylvania  Avenue,  NW.,  Room  609. 
Washington.  DC  20506.  (202/786-0539). 

Applicable  Regulations:  Pinal 
regulations  for  the  Conservation  Project 
Support  grant  program  were  published 
in  the  Federal  Register  on  June  17. 1983 
FR  Vol.  48.  No.  118.  pages  27727-27734. 
Amendments  to  these  regulations  were 
published  on  April  10. 1984,  49  FR  14110, 
on  July  5, 1985  50  FR  27585-27588.  and 
on  December  2. 1986,  FR  Vol.  51,  No.  231. 
pp.  43351-43354. 

The  regulations  as  amended 
implement  the  Museum  Services  Act. 
The  amendments  make  technical  and 
other  changes  in  the  eligibility 
conditions  and  other  terms  for  the 
administration  of  the  Conservation 
Project  Support  Program  and  remove 
unneeded  provisions.  As  amended,  the 
regulations  published  on  June  17, 1983 
will  apply  to  the  award  of  grants  for 
Fiscal  Year  1989. 

Further  Information:  For  further 
information  contact  Theresa  Michel, 
Public  Information  Officer,  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 
Telephone:  (202)  786-0538. 

(Cdtalopue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 

Dated:  November  7, 198& 
Lois  Burke  Siiepard, 
Director.  Institute  of  Museum  Services. 

\yV.  Doc.  88-26326  Filed  11-14-88:  8:45  am) 

8ILUNC  CODE  703S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

{Docket  No.  50-155] 

Consumers  Power  Co^  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-6 
for  the  Big  Rock  Point  Plant,  located  in 
Charlevoix  County,  Michigan,  and 
operated  by  Consumers  Power  Company 
(the  licensee). 

Environmental  Assessment 

Identification  of  Proposed  Action 

In  accordance  with  the  licensee's 
application  dated  July  5, 1988,  as 
modified  October  10, 1988,  the  proposed 
amendment  would  modify  Big  Rock 
Point  Plant  Technical  Specifications  by 
replacing  the  requirement  to  partial- 
stroke  test  the  Reactor  Depressurization 
Systttm  (RDS)  depressurizing  valves 


quarterly  with  a  requirement  to  full- 
stroke  test  all  four  depressurizing  valves 
each  refueling  outage. 

The  iXnadfor  the  Proposed  Action 

The  proposed  amendment  is 
necessary  because  the  currently 
required  partial-stroke  test  has  been 
found  to  be  both  a  less-than-optimum 
test  of  vulve  operability  and  a 
substantial  contributor  to  the  causes  of 
RDS  depressurizing  valve  pilot  valve 
leakage.  That  leakage,  in  turn,  has  been 
the  cause  of  a  substantial  proportion  of 
the  plant's  forced  outages.  Because,  in 
general,  a  plant  in  a  stable  state  is 
inherently  less  public  risk  than  a  plant 
in  a  changing  state,  those  cooldowns 
and  heatups  have  created  unnecessary 
public  risk.  The  proposed  full-stroke  ten 
cycle,  although  with  less  frequent 
testing,  does  provide  the  optimum  test  of 
valve  operability  with  less  inherent  risk 
to  the  public. 

Environmental  Impacts  of  the  ProptJst^i 
Action 

Based  upon  the  analysis  contained  in 
the  Safety  Evaluation  to  he  issued  with 
the  proposed  amendment,  the  proposed 
action  will  not  involve  a  significant 
change  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated.  Consequently,  any 
radiological  releases  would  not  be 
significantly  greater  than  previously 
determined,  nor  does  the  proposed 
amendment  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  arp 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  6o*-s 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impart. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  inipacti> 
associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposi'd 
action. 

.'Xlternative  Use  of  Resources 

This  action  does  not  involve  the  use  ol 
resources  beyond  the  scope  of  resources 
nsiid  during  normal  plant  operation. 
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Agencies  and  Persons  Consulted 

The  Commission's  staff  has  reviewed 
the  licensee's  request  and  did  not 
consult  other  agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  amendment 
dated  July  5. 1988,  and  October  10, 1988, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street  NW..  Washington.  DC.  and  at 
the  North  Central  Michigan  College. 
1515  Howard  Street.  Petoskey,  Michigan 
49770. 

Dated  at  Rockville,  Mainland,  this  4th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  |.  Vitgilio, 

Acting  Assistant  Director  for  Regions  III  and 
V.  Division  of  Reactor  Projects  III.  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-26333  Filed  11-14-88;  8:45  am] 

BILUNQ  COOE  7590-01-M 


Backfit  Analysis  for  Regulatory  Guide; 
Selection,  Design,  Qualification, 
Testing,  and  Reliability  of  Diesel 
Generator  Units  Used  as  Onslte 
Electric  Power  Systems  at  Nuclear 
Power  Plants 

AGENY:  Nuclear  Regulatory  Commission. 
ACTtON:  BackHt  Analysis  for  Regulatory 
Guide  1.9.  Proposed  Revision  3. 
"Selection.  Design.  Qualification. 
Testing,  and  Reliability  of  Diesel 
Generator  Units  Used  as  Onsite  Electric 
Power  Systems  at  Nuclear  Power 
Plants." 

summary:  The  Nuclear  Regulatory 
Commission  has  amended  its 
regulations  to  require  that  light-water- 
cooled  nuclear  power  plants  be  capable 
of  withstanding  a  total  loss  of 
alternating  current  (ac)  electric  power 
(called  station  blackout)  for  a  specified 
duration  and  maintaining  reactor  core 
cooling  during  that  period.  That 
amendment,  10  CFR  50.63,  was 
published  in  the  Federal  Register.  June 
21. 1988  (53  FR  23203). 

The  resolution  of  unresolved  Safety 
Issue  (USI)  A-44.  "Station  Blackout." 
included  a  regulatory  guide  on  station 
blackout  (Regulatory  Gu<de  1.155. 


"Station  Blackout"),  which  identified  a 
need  for  a  reliability  program  designed 
to  maintain  and  monitor  the  reliability 
level  of  each  power  source  over  time  for 
assurance  that  the  selected  reliability 
levels  are  being  achieved.  Regulatory 
Guide  1.9,  Revision  3.  which  is  the 
resolution  of  Generic  Safety  Issue  (GSI) 
B-56.  will  provide  guidance  for  use  by 
the  staff  or  industry  to  review  the 
adequacy  of  diesel  generator  programs 
consistent  with  the  station  blackout  rule. 
ADDRESSES:  Copies  of  the  documents 
mentioned  in  this  backfit  analysis  are 
available  for  inspection  or  copying  for  a 
fee  at  the  NRC  Public  Document  Room 
(DPR).  2120  L  Street  NW..  (Lower  Level). 
Washington,  DC.  Copies  of  rules. 
NUREG  documents,  and  regulatory 
guides  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5825  Port  Royal  Road.  Springfield.  VA 
22161.  Single  copies  of  cb'aft  regulatory 
guides  are  available  at  no  charge  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Director.  Division  of 
Information  Support  Services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aleck  W.  Serkiz.  Division  of  Safety 
Issues  Resolution,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  telephone:  (301)  492-3923. 
SUPPLEMENTARY  INFORMATION: 

Backfit  Analysis  for  Regulatory  Guide 
1.9,  Revision  3.  "Selection,  Design, 
Qualification,  Testing,  and  Reliability  of 
Diesel  Generator  Units  Used  as  Onsite 
Electric  Power  Systems  at  Nuclear 
Power  Plants" 

Revision  3  to  Regulatory  Guide  1.9  is 
closely  related  to  the  resolution  of  USI 
A-44.  "Station  Blackout."  The  station 
blackout  rule  (10  CFR  50.63)  was 
published  in  the  Federal  Register  on 
June  21, 1988.  Regulatory  Guide  1.155, 
"Station  Blackout"  (which  provides 
guidance  for  compliance  with  the  rule), 
specifies  that  an  emergency  diesel 
generator  (EDG)  reliability  program  be 
implemented  to  maintain  and  monitor 
the  reliability  level  of  each  power  source 
over  time  for  assurance  that  the  selected 
reliability  levels  are  being  achieved.  An 
EDG  reliability  of  0.95  (or  higher)  is 
needed  to  limit  the  frequency  of  station 
blackout  events  to  an  acceptable  level. 
Regulatory  Guide  1.155  identifies 
program  elements  that  should  be 
included  in  an  EDG  reliability  program. 

Revision  3  to  Regulatory  Guide  1.9 
will  not  introduce  any  additional 


regulatory  requirements  or  guidance 
beyond  those  required  to  meet  10  CFR 
50.83  "Loss  of  All  Alternating  Current 
Power."  The  guide  incorporates  a 
"reference"  EDG  reliability  program 
similar  to  that  described  in  NUREG/CR- 
5078,  Vol.  1.  April  1988. 

The  regulatory  analysis  developed  for 
USI  A-44  is  also  applicable  to  the 
resolution  of  B-56.  'The  regulatory 
analysis  for  USI  A-44  is  reported  in 
NUREG-1109.  June  1988. 

The  information  that  follows  is 
provided  in  answer  to  specific 
requirements  of  10  CFR  50.109(c). 

(1)  Statement  of  specific  objectives 
that  the  proposed  backfit  is  to  achieve. 

The  objective  of  Revision  3  to 
Regulatory  Guide  1.9  is  to  ensure  that  an 
adequate  EDG  reliability  program  will 
be  implemented  by  licensees  to  achieve 
and  maintain  the  EDG  reliability  levels 
selected  for  compliance  with  10  CFR 
50.63. 

(2)  General  description  of  activity  that 
would  be  required  by  the  licensee  or 
applicant  in  order  to  complete  the 
backfit. 

To  conform  with  the  guide,  licensees 
must  have  a  reliability  program 
consisting  of  surveillance  testing, 
reliability  monitoring,  and  maintenance 
programs  for  the  emergency  diesel 
generators.  An  information  and  data 
collection  system  and  a  management 
oversight  program  are  also  specified. 

Licensees  currently  have  plant- 
specific  EDG  maintenance  and 
operational  procedures  that  result  in 
industry-wide  average  reliability  levels 
on  the  order  of  98%  or  higher.  Thus  most 
licensees  will  have  to  make  little  or  no 
changes. 

(3)  Potential  change  in  the  risk  to  the 
public  from  accidential  offsite  release  of 
radioactive  material. 

The  risk  estimates  provided  in 
NUREG-1109  are  applicable.  In  the 
absence  of  an  adequate  EDG  reliability 
program,  assurance  would  be  lacking 
that  proper  levels  of  EDG  reliability  and 
these  estimates  of  risk  were  being 
maintained. 

(4)  Potential  impact  of  radiological 
exposure  of  facility  employees. 

No  radiological  exposure  is  projected. 
The  implementation  of  an  EDG 
reliability  program  is  not  expected  to 
require  personnel  to  be  exposed  to 
radiation. 

(5)  Installation  and  continuing  costs 
associated  with  the  backfit,  the  cost  of 
facility  downtime,  or  the  cost  of 
construction  delay. 

No  facility  downtime  or  construction 
delays  due  to  the  implementation  of 
Revision  3  to  Regulatory  Guide  1.9  are 
en\  isioned.  The  continuing  costs 


associated  with  maintaining  a  diesel 
reliability  program  should  be  small  since 
most  operating  plants  currently  have 
some  form  of  an  EDG  reliabihty  and 
maintenance  program.  Cost  estimates 
for  improving  EDG  reliability  were 
estimated  at  $150,000  to  $400,000  per 
reactor  (10  reactors  affected)  as  part  of 
the  station  blackout  regulatory  analysis 
(NUREG-1109). 

(6)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship  to 
proposed  and  existing  regulatory 
requirements. 

This  guide  will  not  increase 
operational  complexity.  This  regulatory 
guide  provides  an  acceptable  means  of 
ensuring  that  the  reliability  of  the  diesel 
generators  used  in  determining  the 
station  blackout  duration,  as  specified  in 
10  CFR  50.63,  is  maintained. 

(7)  The  estimated  resource  burden  on 
the  NRC  associated  with  the  proposed 
backfit  and  the  availability  of  such 
resources. 

The  principal  cost  to  the  NRC  would 
be  associated  with  reviewing  EDG 
reliability  programs  at  the  respective 
plant  sites  via  the  temporary 
instructions.  The  estimates  presented  in 
NUREG-1109  are  that  such  efforts  would 
not  exceed  0.5  person-months  per  site. 
At  an  estimated  $12,000  per  staff  month 
and  50  sites,  the  total  cost  is  projected  to 
be  $300,000. 

If  NUMARC's  B-56  working  group  is 
involved  during  the  comment  period  on 
Proposed  Revision  3  to  Regulatory 
Guide  1.9.  a  standardized  (or  industry- 
wide) EDG  reliability  program  approach 
could  be  defined,  and  therefore  NRC 
costs  would  be  less  than  estimated 
above. 

(8)  the  potential  impact  of  differences 
in  facility  type,  design,  or  age  on  the 
relevance  and  practicality  of  the 
proposed  backfit. 

There  is  no  significant  anticipated 
impact  due  to  difference  in  plant  tj'pe. 
design,  or  age. 

(9)  Whether  the  proposed  backfit  is 
interim  or  final,  and  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

The  proposed  action  is  final. 

The  factors  discussed  above  support 
the  determination  that  Regulatorj'  Guide 
1.9,  Revision  3  as  guidance  for 
implementation  of  the  station  blackout 
rule  (10  CFR  50.63)  wold  provide  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety,  and  the  direct  and  indirect  costs 
of  the  implementation  are  justified  in 
view  of  this  increased  protection. 

(5  U.S.C.  552(a)) 


Dated  at  Rockville,  Maryland,  this  4!h  day 
of  Noveml)«r  1988. 

For  the  Nuclear  Regulatory  Commission. 
R.  Wayne  Houston, 

Director  Division  of  Safety  Issue  Resolution. 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc.  8ft-26203  Filed  11-14-88:  8:45  am) 
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(Docket  No.  SO-333] 

Power  Authority  of  ttie  State  of  New 
York,  James  A.  FitzPatrick  Nuclear 
Power  Plant;  Exemption 

I 

Power  Authority  of  the  Slate  of  New 
York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-59, 
which  authorizes  operation  of  the  James 
A.  FitzPatrick  Nuclear  Power  Plant  (the 
facility).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations  and  Orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Oswego 
County,  New  York. 

11 

10  CFR  50.62(c)(4)  requires  that  each 
boiling  water  reactor  have  a  Standby 
Liquid  Control  System  (SLCS)  with 
minimum  flow  capacity  equivalent  in 
control  capacity  to  86  gallons  per  minute 
(gpm)  with  a  boron  concentration  of  13 
weight  percent  sodium  pentaborate.  The 
licensee  proposes  to  use  a  minimum 
flow  rate  of  50  gpm  and  a  sodium 
pentaborate  concentration  of  11.5  weight 
percent.  Therefore,  an  exemption  from 
this  regulation  is  required.  The  sodium 
pentaborate  solution  used  by  the 
licensee  will  be  made  up  from  boron 
enriched  to  34.7  atom  percent  Boron-10 
isotope. 

The  requirement  established  by  the 
regulation  was  intended  to  provide  for 
prompt  injection  of  negative  reactivity 
into  a  boiling  water  reactor  pressure 
vessel  in  the  event  of  an  anticipated 
transient  without  scram  (ATWS)  event. 
The  reactor  vessel  size  used  to  establish 
the  required  flow  rate  of  86  gpm  and  the 
sodium  vessel  size  used  to  establish  the 
required  flow  rate  of  86  gpm  and  the 
sodium  pentaborate  concentration  of  13 
weight  percent  was  the  large  251-inch 
diameter  vessel  used  in  the  BWR/5  and 
BWR/6  designs.  The  FitzPatrick  reactor 
has  a  much  smaller,  218-inch  diameter, 
vessel.  For  the  FitzPatrick  reactor,  a 
lesser  flow  rate  will  provide  adequate 
shutdown  margin  in  an  ATWS  event, 
equivalent  to  that  called  for  by  the 
regulation  for  the  larger  251-inch 
diameter  boiling  water  reactor  vessel. 


The  use  of  enriched  boron  would  allow 
a  concentration  lower  than  13  weight 
percent  and  still  provide  an  equivaie.nt 
shutdown  margin.  Refer  to  Generic 
Letter  85-^3.  "Clarification  of  Equivalent 
Control  Capacity  for  Standby  Liquid 
Control  Sy.stems,"  January  28, 1935. 

in  : 

I 

In  this  case,  the  injection  flow  rate         ! 
and  boron  concentration  will  provide 
the  equivalent  level  of  control  capacity 
for  the  smaller  FitzPatrick  reactor 
pressure  vessel  as  that  called  for  by  the 
rule  based  on  larger  reactor  pressure' 
vessels.  Requiring  FitzPatrick  to  provide 
the  flow  rate-boron  concentration 
capacity  specified  by  the  rule  would  noi. 
in  these  particular  circumstances,  serve 
the  underlying  purpose  of  the  rule.  The 
purpose  of  the  rule  is  to  reduce  the  risk 
from  ATWS  events  by  ensuring 
adequate  shutdown  margin.  Thus,  the 
Commission's  staff  finds  that  there  are 
special  circumstances  in  this  case  which 
satisfy  the  standards  of  10  CFR 
50.12(a)(2)(ii).  , 

As  discussed  above,  the  underlying        ( 
purpose  of  the  requirements  of 
paragraph  (c)(4)  of  10  CFR  50.62  is  to 
ensure  adequate  shutdown  margin  in  an 
ATWS  event.  The  underlying  purpose  is 
achieved  and  served  by  an  injection  rate 
of  50  gpm  of  11.5  weight  percent  sodium 
pentaborate  solution. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a).  the  Exemption,  as  described  in 
section  III.  is  authorized  by  law  and  will 
not  present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
common  defense  and  security,  and 
special  circumstances  are  present  for 
the  Exemption,  in  that  application  of  the 
regulation  in  these  particular 
circumstances  in  not  necessary  to 
achieve  the  underlying  purposes  of  10 
CFR  50.62(c)(4).  Therefore,  the 
Commission  hereby  grants  the 
Exemption  from  paragraph  (c)(4)  of  10 
CFR  50.62  to  allow  the  use  of  an  SLCS 
injection  flow  rate  of  50  gpm  of  115 
weight  percent  sodium  pentaborate 
solution,  made  up  from  boron  enriched 
to  34.7  atom  percent  Boron-10  isotope. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  43954). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  7lh  day 
of  November  1988. 
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Kor  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  l/Il. 
O'^'cp  ofXuclear  Rpoctor  Regulation. 
(FR  Doc.  88-26334  Filed  11-4-88;  8:45  am) 

BILLING  CODE  7590-0 1-« 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Commercial  Activities  Inventories 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Publication  of  commercial 

activities  inventories. 

summary:  This  Notice  contains  the 
initial  inventories  of  commercial 
activities  for  the  Department  of 
Agriculture,  Department  of  Education, 
Department  of  Commerce.  Department 
of  Transportation  and  Department  of 
Treasury. 


Executive  Order  12615,  Performance 
of  Commercial  Activities,  dated 
November  19, 1987,  requires  OMB  to 
publish  for  public  review  agency 
inventories  of  commercial  activities  as 
they  become  available.  This  is  the  initial 
submission.  Additions  to  these 
inventories  and  inventories  from  other 
agencies/departments  will  be 
forthcoming. 

Interested  parties  are  invited  to 
nominate,  in  writing  to  the  Privatization 
Officials  listed  below  in  the  respective 
agencies/departments,  with  a  copy  to 
OMB,  additional  activities  for  inclusion 
on  the  inventories  and  for  eventual 
study.  There  is  no  time  limit  for  these 
nominations. 

Privatization  Officials  are  as  follows: 

Department  of  Agriculture — Robert  D. 

Hausenfluclc. 
Department  of  Commerce — Kay  Bulovv. 
Department  of  Education — Hazel  Piers. 
Department  of  Transportation — Jon  Seymour. 

Department  of  Agriculture 

[A-76  Inventory] 


Department  of  Treasury — Jill  E.  Kent. 

Specific  questions  relating  to  the  A-76 
inventories  should  be  referred  to  the 
following  individuals: 

Department  of  Agriculture,  Hugh  Lovall,  (202) 
383-8996, 14th  and  Independence  Avenue, 
S\V..  Room  248-W,  Washington.  DC  20250. 

Department  of  Commerce,  John  O'Brien,  (202) 
277-4115. 14lh  and  Constitution,  NW., 
Washington.  DC  20230. 

Department  of  Education,  Gordon  Rairdin, 
(202)  732-1810,  400  Maryland  Avenue,  SW., 
Room  4054,  Washington,  DC  20202. 

Department  of  Transportation,  Michael  Siviy, 
(202)  366-5132,  400  7th  Street.  SW..  Room 
10314,  Washington,  DC  20590. 

Department  of  Treasury,  Allen  Zucker,  (202) 
56fr-6636, 1500  Pennsylvania  Avenue.  NW., 
Room  2454.  Washington,  DC  20220. 

OfPice  of  Management  and  Budget,  Office  of 
Federal  Procurement  Policy,  Ijnda  Mesaros 
(202)  395-3300,  725  17th  Street,  NW..  Room 
9013,  NEOB,  Washington,  DC  20503. 

loseph  R.  Wright,  Jr., 

Director. 


Units 


ARS.. 
ARS... 
ARS... 
ARS... 
ARS... 
ARS... 
ARS... 
APH... 
APH.. 
APM.. 
APH... 
APH... 
APH... 
FOR  . 
FOR.. 
REA... 
REA... 
OPS.. 
OPS.. 
OPS.. 
OPS.. 
ASCS 
FHA... 


Commercial 


Location  activity 


Facilities  Spt 

Facilities  Spt 

Facilities  Spt 

Facilities  Spt „ 

FaciJities  Spt .._ 

Facifities  Spt 

Facilities  Spt 

Central  Warehouse 

Facilities,  GrourxJs 

Animal  Import  Center 

ADP  Functions 

Motor  Pod  and  Vehicle  Maint . 

Bird  Station  Techmc 

Sewage  Plant 

Photo  Operations 

ADP 

Loan  Process 

USDA  Copier  Serv 

USDA  Mail  Serv 

Central  Supply 

Total  Veh.  Mgmt 

Aerial  Ptwtography 

Finance.  Mail  &  File , 


Altjany.  CA 

Ames,  lA 

Washington,  DC 

Plum  Island,  NY 

Stonesville.  MS 

Beltsville,  MD 

Beltsvllle,  MD 

Various 

Ames,  lA 

Nationwide 

Various 

Various 

Various 

Lufkin,  TX 

Ogden,  UT 

Wash.  DC 

Wash.  DC 

Wash,  DC 

Wash,  DC 

Wash,  DC 

Nationwide 

Salt  Lake  Qty,  Utah 
St.  Louis.  MO 


FTE 


Year 


40 

76 

31 

62 

45 
164 
119 

93  I 

19 

40  I 

86 

11 

40 
4 

10 

24 

45 

19 

57 

7 

100 

102 

16 


89 
90 
89 
91 
91 
89 
93 
89 
89 
89 
90 
89 
89 
89 
89 
89 
90 
92 
93 
91 
89 
89 
90 


Affected  Units:  ARS— Agricultural  Research  Service;  APH— Animal  and  Plant  Health  Inspection  Service;  FOR  Serv— Forest  Service:  REA— Rural  Electnfication 
Adrrwnistration:  ASCS— Agricultural  Stabilization  and  Conservation  Service;  FHA:  Farmers  Home  Administration;  OPS— Office  of  Operations. 

Department  of  Commerce 

[A-76  Inventory] 


Units 


Commercial  activity 


BEA.. 
BE  A.. 
CEN. 
EDA.. 
EDA.. 
EDA.. 
EDA.. 
NBS. 
N8S. 


Data  Conversion 

Computer  Oper 

Warehouse/ Motor  Pool/Stock  Maint. 

Loan  Appiicate  and  Processing 

Computer  Operat 

Computer  Support 

Accounting  Svca 

Instrument  Sr>ops 

Instnjment  Shops.. 


NBS I  Technical  Support 

NBS !  Plant  Oper 

NBS {  Consol.  Admm.  Svcs.. 

NBS  :  Consol.  Admin.  Svcs.. 


Location 


Wash,  DC 

Wash.  DC 

IN 

Wash,  DC/FieM 

Wash,  DC 

Wash,  DC 

Wash,  DC 

Gaitherstxirg 

Boulder.  CO 

Gaitfierstxjrg 

GaitherstHjrg 

Gaitfiersburg 

Gaitherstjurg 


FTE 


Year 


13 

88 

8 

89 

54 

92 

59 

88 

9 

89 

10 

89 

18 

90 

31 

88 

16 

88 

16 

88 

125 

88 

17 

88 

23 

88 

DEPARTMENT  OF  COMMERCE— Continued 
[A-76  Inventory] 


Units 


NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 
NOAA 

OS 

OS 


Commercial  activity 


Metro  Spt.  Svcs 

Litxary 

Supply  Svcs 

Satellite  Oper  Control  Center 

Climatic  Data  Center 

ADP  Operations 

CDA  Station 

Facilities  Maint 

Financial  Svcs 

Faciiities  and  Maintenance 

Marine  Chart  Branch 

Geodetic  Resources  Management. 

Photogrammetry  Br 

Chart  Reproduction 

Hydrograp>hic  FieW  Parties 

Engineering  Activities 

Computer  Control  Section 

Computer  Operations  Section 

O'Hare  Airport  Observations 

Integrated  Systems  Laboratory 

Training  Center 

Weattier  Chart  Reproduction 

Logistics  Sec 

Communications  Oper.  Br 

Test  and  Eval.  Facility 

Hawaii  Regional  Activities 

Alaska  Regional  Activities 

Operations  Division 

Computer  Svcs 

Operations  and  Maintenance 


Locatkjn 


RockvUle,  MD 

Boulder,  CO 

Boulder.  CO 

Suitland.  MD 

Asheville.  NC 

Wash,  DC 

Walkx)s,  VA 

Woods  Hole,  MA-... 

Wash,  DC 

Seattle,  WA 

Rockville,  MD 

Rockville,  MD 

Rockville,  MD 

Rockville,  MD 

Wash,  DC/FieW 

Wash.  IX/Field 

Suitland,  MD 

Suitland,  MD 

ChKago,  IL 

Silver  Spring.  MD .... 

Kansas  City,  MO 

Suitland,  MD 

Silver  Spring.  MD .... 
Camp  Springs,  MD.. 

Sterling,  VA 

Honolulu,  HI 

Anchorage,  AK 

SHvar  Spring.  MD  ... 

Springfield,  VA 

Wash.  DC 


FTE 


36 
14 
31 
24 
60 
16 
76 
21 
51 
13 
36 

114 
67 
68 
27 
64 
22 
28 

6 
37 
42 
11 

6 
21 
22 

6 
32 
65 
26 
28 


89 
92 
92 
92 
89 
90 
92 
86 
88 
89 
89 
88 
92 
89 
88 


88 
69 
89 
90 
90 
91 
91 
92 
92 
91 
88 
89 


Affected  Units:  BEA— Bureau  of  Economic  Analysis;  CEN— Bureau  of  the  Census:  EDA— Economic  [Jevelopment  Administration;  NBS— National  Bureau  o( 
Standards;  NOAA— National  Oceanic  and  Atmosphenc  Administration;  OS— Office  of  the  Secretary. 

I 

Department  of  Education 

lA-76  Inventory] 


Commercial  activity 

Location 

FTE 

Year 

Library  Serv 

Wash.  DC _ — 

Wash,  CX: - 

14 
12 
35 

a 

4 

9 

40 

47 

89 

ADP 

90 

Training 

Wash,  DC 

Wash,  tx;                                                     - 

90 

Mail  and  File 

90 

Audiovisual 

Wash.  DC 

90 

Motor  Vehicle 

Wash,  [X _ 

90 

Operators  Accounts  Mgt 

Wash,  DC 

Wash  [X;                                                                           ~    

91 

Loan  Processing 

91 

Department  of  Transportation 

[A-76  Inventory] 


Units 


FAA... 
FAA... 
FAA... 
FAA... 
FAA.... 
FAA... 
FAA... 
FAA.... 
FAA.... 
FAA.... 
FAA.... 
FAA.... 
FAA... 
FAA... 
FHWA 
FHWA 
MRD... 


Commercial  activity 


ADP  Syst  Sprt 

COMPT  Ops 

Coding  Clerks 

Plant  Maint 

Supply  /  Warehouse 

ACAD  Maint 

Facility  Maint 

Training  (ACAD) 

Audiovisual 

Payroti  Operat 

Aircraft  Maint 

Med  Serv 

Depot 

Op,  Maint 

Equip  Depot 

ADP 

Ship  Preserv 


Location 


Various  areas.. 
Various  areas.. 

OkCity.  OK 

AtKSty.  NJ 

AtlCity.  NJ 

OkCity,  OK 

Various  areas.. 

OkCity.  OK 

OkCity.  OK 

Regions 

Fiekl 

HO.  Regions... 

OkCity,  OK 

Atiaty,  NJ 

Denver,  CO 

Various  areas.. 
Various  areas.. 


FTE 


Year 


25 

89 

205 

92 

20 

90 

36 

90 

26 

92 

52 

92 

168 

91 

154 

91 

25 

88 

128 

89 

307 

89 

10 

89 

570 

91 

55 

92 

6 

91 

6 

92 

244 

89 
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Units 


MRD 

OST 

OST 

RSPA 

SLS 

SLS 

SLS 

SLS 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG 

USCG... 
USCG... 

USCG 

USCG 

USCG... 
USCG... 
USCG.... 
USCG... 
USCG... 
USCG... 
USCG... 
USCG.... 
USCG... 
USCG... 
USCG... 
USCG... 
USCG... 
USCG... 
USCG.... 
USCG... 
USCG... 
USCG... 
USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG... 

USCG.. 

USCG... 

USCG... 

USCG... 

USCG.. 

USCG... 

USCG... 

USCG... 

USCG... 

USCG.. 

USCG.. 

USCG. 

USCG.. 

USCG.. 

USCG.. 

USCG.. 

USCG.. 


Department  of  Transportation— Continued 

[A-76  Inventory] 


Commercial  activity 


Facilities  Maint 

Internal  Dtst — 

Library 

Facility  Ops 

Facility  Maint 

Systems  Engineer .... 

Marine  Ops 

Lock  Ops 

WaretHxising 

Facility  Maint 

FaciHty  Maint 

Buoy  Maint 

Facility  Maint 

Industrial 

Facility  Maint 

Security 

Security 

Facility  Maint 

Facility  Maint 

Facilts  Maint 

Industrial 

Industrial 

Facilts  Maint „ 

Ind/Fac  Maint 

Facilts  Maint -.. 

Facilts  Maint 

Facitts  Maint 

Facilts  Maint 

Industrial 

Irxlustrial 

Facilts  Maint 

Industrial 

WaretXHising 

WaretHXJSing 

Ship/Rec _... 

Supply/Logtcs 

Ind/Fac  Maint.......... 

Industrial 

Ind/Fac  Mairt 

Supply  &  Log 

Facilts  Maint 

Industr  Funct 

Facitts  Maint 

Buoy  Maint 

Industrial 

Facilts  Maint 

Industr  Funct _ 

Industr  Funct 

Industr  Funct 

ADP  Services 

ADP  Programming.. 

Shipg  &  Recvg 

Industr  Furxrt 

Industr  Funct 

Facilts  Maint 

Facilts  Maint 

Industr  Funct 

Facilts  Maint 

Facilts  Maint 

Industr  Funct 

ADP  Services 

Electronic  Maint 

ADP  Services 

ADP-Data  Entry 

Security 

ADP-Data  Entry 

Base  Operations ... 

Fire  Protection 

Security 

Buoy  Maint 

Fire  Protection 


Location 


Acad.  NY 

Wash,  DC 

Wash.  DC 

Cambridge.  MA.... 

Messena,  NY 

Messena,  NY 

Messena,  NY 

Messena,  NY 

Baltimore,  MO 

Cape  May.  NJ 

Cape  Code,  MA.. 

San  Fran,  CA 

Sitka,  AK 

Woods  Hole,  MA 

Baltimore,  MD 

Petaluma,  CA 

Alameda,  CA 

Alameda,  CA 

Seattle,  Wash 

Mobile,  AL 

New  Orleans,  LA 

Boston,  MA 

Pdtaluma,  CA 

Alameda,  CA 

Qearwater,  FL 

Chastn,  SC ,'. 

New  London,  CT 1 

Borinquen,  PR 

San  Pedro,  CA„ 

New  York,  NY 

Cape  May,  ^4J 

Portsmouth,  VA 

Brooklyn,  NY..„ 

Detroit  Ml 

Cape  May.  NJ 

N  London,  CT 

HonolUu.  HI 

Miami,  FL 

Ketch.  AK 

Alex,  VA. , 

Alex,  VA 

Corpus  Chr,  TX 

Gal»eston,  TX 

Baltimore,  MO 

Mobile,  AL 

Detroit  Ml 

Gloucstr,  MA 

Mobile,  AL 

Mayprt  FL 

Baltimore,  MD -. 

Baltimore,  MD 

OkOty,  OK 

Milwaukee,  Wl 

SS  Marie,  Ml 

Brooklyn,  NY 

St  pete,  FL 

San  Juan,  PR 

Hmbit  Bay,  GA 

San  Fran,  CA 

Portland,  ME _.. 

Brooklyn,  NY 

Brooklyn.  NY — 

Wash.  DC 

Prtsmth.  VA 

Kodiak.  AK 

Honokilu.  HI 

New  York.  NY 

Baltimore.  MD 

Baltimore.  MD 

Ketch.  AK 

Ketch.  AK „ 


FTE 


Year 


18  I 

93 

13 

90 

S 

92 

7 

90 

54 

89 

6 

93 

8 

93 

55 

93 

22 

90 

94 

88 

62 

88 

5 

68 

25 

88 

23 

89 

23 

89 

10 

89 

9 

89 

10 

89 

17 

89 

39 

89 

52 

89 

69 

89 

27 

89 

87 

89 

16 

89 

11 

89 

98 

89 

29 

89 

31 

89 

87 

89 

3 

89 

94 

89 

60 

89 

4 

89 

3 

89 

9 

90 

65 

90 

46 

90 

37 

90 

6 

90 

8 

90 

9 

90 

15 

90 

3 

90 

5 

90 

11 

90 

9 

90 

14 

90 

8 

90 

6 

90 

10 

90 

5 

90 

12 

90 

12 

90 

7 

90 

8 

90 

30 

90 

6 

91 

7 

91 

17 

91 

15 

91 

34 

91 

39 

92 

2 

94 

21 

94 

4 

94 

181 

94 

8 

94 

12 

94 

3 

94 

31 

94 

.                                                                  Department  of  Treasury 
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Units 

Commercial  activity 

Location 

FTE 

Year 

IRS 

Inventorv  arxl  Distrihiftinn 

Servicewkle - 

Wash.  DC „ 

Wash.  DC _ „ _„ 

720 

26 

21 

614 

1332 

17S0 

S 

9 

15 

21 

229 

7 

15 

12 

10 

16 

4 

30 

90 

IRS 

Docket  Room „.„ 

89 

IRS 

Mail  Room  Centralized  Files                         

89 

IRS 

ComDut6r  Center                                               

Detroit — 

Servicewide 

Servicewide 

89 

IRS 

AH  Activilies/Reaional  Offices                             

91 

IRS 

All  Activities/ Service  Centers                             

88 

IRS 

ADP  Services 

89 

IRS 

Mail.  RIes 

Wash.  DC - 

Wash,  DC .- 

Wash  DC                                           

89 

IRS ,, 

ADP  Services 

89 

IRS 

Nat  Office  BkJg.  Oper _ ....„ 

Guard  and  Protect _ 

Health  $<yvioe9 

89 

MINT 

San  Francisco     

89 

Mmr „. 

Philadelphia 

San  Francisco                                

89 

MINT 

Custodial  Svcs _ 

Exhibits  and  Sales 

89 

MINT 

Denver 

San  Francisco '. 

91 

MINT 

Exhitjits  and  Sales   .                                              

91 

MINT 

Wash,  DC .     . 

92 

BEP... 

MaH  and  Copy « .... 

Wash,  DC 

Wash  DC « 

90 

BEP 

Custodial  Svcs 

89 

Affected  Units:  IRS — Internal  Revenue  Service;  MINT— United  States  Mint  BEP— Bureau  of  Engraving  and  Printing. 


Affected  Units.  F/UV— Federal  Aviation  Administratwn;  FHWA— Federal  Highway  AdminisUation;  MRD— Maritime  Administration;  OST— Office  of  the  Secretary; 
RSPA— Research  and  Special  Programs  /Administration;  SLS — Saint  Lawrence  ^away:  USCG — United  States  Coast  Guard. 


[FR  Doc.  88-26355  Filed  11-14-88:  8:45  am] 
BILUNG  CODE  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No  IC— 16628;  File  No.  812-7149] 

Application  for  Exemption  American 
SIcandia  Life  Assurance  Corp.  et  al. 

November  8, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  American  Skandia  Life 
Assurance  Corporation  ("Skandia  Life"); 
Skandia  Life  Variable  Account  C  (the 
"Account")  and  Skandia  Life  Equity 
Sales  Corporation  ("SLESCO"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27  (c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Account  of  the  mortality  and 
expense  risk  charges  imposed  under 
certain  variable  annuity  contracts  (the 
"Contracts"). 

Filing  Date:  The  application  was  filed 
on  October  14, 1988. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 


the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Skandia  Life,  The  Account  and  SLESCO: 
Tower  One,  Corporate  Drive,  P.O.  Box 
883,  Shelton,  Connecticut  06484-9932. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney  (202)  272- 
3046  or  Clifford  E.  Kirsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representation 

1.  Skandia  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Connecticut,  all  of  whose 
issued  and  oustanding  shares  of  capital 
stock  were  acquired  by  Skandia  U.S. 
Investment  Holding  Corporation 
("SUSIH")  on  May  25, 1988.  Prior  to  that 
date  Skandia  Life  (then  known  as 
Hartford  Variable  Annuity  Life 
Insurance  Company)  was  a  wholly 
owned  subsidiary  of  Hartford  Life 
Insurance  Company.  SUSIH  is  a  wholly 
owned  subsidiary  of  Skandia 
International  Insurance  Corporation, 
which  in  turn  is  wholly  owned  by 
Skandia  International  Holding  A.B. 

2.  The  Account  is  registered  with  the 
Commisison  under  the  Act  as  a  unit 


investment  trust.  The  Contracts  are 
individual  flexible  premium  tax  deferred 
variable  annuity  contracts. 

3.  SLESCO  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  SLESCO  is  registered 
under  the  Securities  Exchange  Act  of 
1934  and  with  the  National  Association 
of  Securities  Dealers,  Inc.  as  a  broker- 
dealer. 

4.  The  Account  will  invest  in  shares  of 
one  or  more  investment  portfolios  of  The 
Alger  American  Fund  or  such  other  fund 
or  funds  as  may  be  made  available  by 
Skandia  Life  and  the  Account  (the 
"Funds"). 

5.  During  the  accumulation  and  pa\  out 
periods,  Skandia  Life  will  deduct  from 
the  Account  on  a  daily  basis, 
administration  fees  at  the  rate  of  0.20 
percent  per  armiun.  The  administration 
fee  cannot  be  increased  by  Skandia  Life. 

6.  A  mortality  and  expense  risk  charge 
will  be  deducted  daily  from  the  net  asset 
value  of  the  Account  at  a  rate  of  0.80 
percent  per  annum  of  the  daily  net 
assets  in  the  Accoimt.  Of  that  amount, 
approximatley  0.60  percent  is  allocable 
to  Skandia  Life's  assumption  of 
mortality  risks  and  0.20  percent  is 
allocable  to  Skandia  Life's  assumption 
of  the  expense  risks.  Skandia  Life 
assumes  this  mortahty  risk  by  virtue  of 
annuity  rates  incorporated  in  the 
Contracts  which  caimot  be  changed. 
Additional  mortality  risks  are  assumed 
when  the  Sub-Accotints  decline  in  value 
resulting  in  losses  to  Skandia  Life  on 
paying  death  benefits.  The  expense  risk 
undertaken  by  Skandia  Life  is  that  the 
administration  fee,  which  is  guaranteed, 
may  be  insufficient  to  cover  the  actudl 
costs  of  administering  and  maintaining 
the  Contracts  and  the  Account. 
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7.  Skandia  Life  represents  that  the 
charge  of  0.80  percent  for  mortality  and 
expense  risks  assumed  by  Skandia  Life 
is  within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
on  Skandia  Life's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  th^  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Skandia  Life  will  maintain 
at  its  administrative  offices,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of.  its  comparative  survey. 

8.  AppUcants  acknowledge  that  the 
sales  charge  may  be  insufficient  to  cover 
all  costs  relating  to  the  distribution  of 
the  contracts.  Applicants  also 
acknowledge  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  proRt 
may  be  viewed  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  Skandia  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangements  will  benefit  the 
Account  and  the  contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Skandia  Life  at  its  administrative 
offices  and  will  be  available  to  the 
Commission. 

9.  Skandia  Life  represents  that  the 
account  will  only  invest  in  management 
investment  companies  which  undertake 
to  have  boards  or  trustees,  a  majority  of 
whom  are  not  "interested  perons"  of 
such  companies,  formulate  and  approve 
any  plan  adopted  under  Rule  12b-l 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
JoDathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-26367  Filed  11-14-88;  8:45  am) 
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[Release  No.  34-26265;  File  No.  600-25] 

Self-Regulatory  Organizations; 
Application  for  Registration  as  a 
Clearing  Agency;  Participants  Trust 
Co. 

On  October  3, 1988,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Commission  an  application  for 
registration  as  a  clearing  agency  under 
section  17A  of  the  Securities  Exchange 
Act  of  1934. 15  U.S.C.  78a-l  ("Act"). 
MBS  Clearing  Corporation  ("MBSCC"), 
H  registered  clearing  agency,  has  agreed 


to  sell  its  Depository  Division  to  PTC. 
Upon  the  approval  of  PTC  as  a  limited 
purpose  trust  company  by  the  New  York 
State  Banking  Department  and  as  a 
registered  clearing  agency  by  the 
Commission.  PTC  will  become  the 
successor  to  MBSCC's  Depository 
Division. 

PTC's  application  is  being  submitted 
on  behalf  of  PTC  by  the  Participants 
Depository  Association  ("PDA"),  an 
association  of  banks  and  dealers  who 
are  participants  in  the  MBSCC 
Depository  Division  or  who  will  be 
participant  shareholders  in  PTC.  PTC 
also  has  flled  an  application  with  the 
New  York  State  Banking  Department  to 
be  chartered  as  a  limited  purpose  trust 
company  under  the  Banking  Law  of  New 
York  State.  Upon  approval,  PTC  will 
come  into  independent  existence.  PTC 
will  then  issue  stock  to  the  subscribers 
and  the  entity  will  be  capitalized. 

You  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  foregoing  application  within  thirty 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  RegiBler.  Such 
written  data,  views  and  argumetns  will 
be  considered  by  the  Commission  in 
granting  registration  or  instituting 
proceedings  to  determine  whether 
registration  should  be  denied  in 
accordance  with  section  19(aKl)  of  the 
Act.  Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Reference 
should  be  made  to  File  Number  600-25. 
Copies  of  the  application  and  of  all 
written  comments  will  be  available  for 
inspection  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Jonathao  G.  Katz. 
Secretary. 

Dated:  November  8. 1968. 
[FR  Doc.  88-26366  Filed  11-14-88;  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  FL 
Lauderdale  Executive  Airport,  Ft 
Lauderdale,  FL 


agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Ft. 
Lauderdale.  Florida,  for  the  Ft. 
Lauderdale  Executive  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  October  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

C.  Ed  Howard,  Airport  Planning 
Speciahst,  Orlando  Airports  District 
Office.  4100  Tradecenter  Street, 
Oriando,  FL,  telephone  (407)  648-6583. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Ft.  Lauderdale  Executive  Airport  are 
in  compliance  with  appHcable 
requirements  of  Part  150,  effective 
October  28, 1988. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150.  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  City  of  Ft. 
Lauderdale.  Florida.  The  specific  maps 
under  consideration  are  existing  (1985) 
noise  contours  and  future  (1990)  noise 
contours  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  Ft. 
Lauderdale  Executive  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effecUve  on  October  28. 1988.  FAA's 


determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150.  that  the  statutorily        / 
required  consultation  has  been  / 

accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.,  Room 
617.  Washington,  DC  20591. 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  4100 
Tradecenter  Street.  Orlando,  FL  32827. 

William  H.  Crouch.  Airport  Manager.  Ft. 
Lauderdale  Executive  Airport.  1885 
W.  Commercial  Boulevard,  Suite  110. 
Ft.  Lauderdale.  FL  33309. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  information 

CONTACT. 


Issued  in  Orlando.  Flordia.  October  2S, 
1988. 

lames  E.  Sheppard, 

Manager.  Orlando  Airports  District  Office. 
[FR  Doc.  88-28296  Filed  ll-14-8a  8:45  am] 
BILUNQ  COOC  4tt»-13-M 

Intent  To  Prepare  an  Environmental 
impact  Statement  and  To  Hold  an 
Environmental  Scoping  Meeting;  New 
Taxiway,  Worcester  Municipal  Airport, 
Worcester,  MA 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  public  enviromnental 

scoping  meeting. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  notice 
to  advise  the  public  tliat  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposal  by  the 
city  of  Worcester.  Massachusetts  to 
construct  a  new  parallel  Taxiway  to 
Runway  11-29  at  Worcester  Municipal 
Airport.  To  ensure  that  all  significant 
issues  related  to  the  proposed  action  are 
identified,  a  public  scoping  meeting  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Silva.  Environmental  Program 
Manager.  Federal  Aviation 
Administration.  New  England  Region. 
Airports  Division,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  0183.  Telephone  no.:  617- 
273-7060. 

SUPPLEMENTARY  INFORMATION:  During 
November  1988,  FAA.  New  England 
Region  completed  an  Environmental 
Assessment  (EA)  of  a  proposed  new 
Taxiway  to  serve  Runway  11-29  at 
Worcester  Mimicipal  Airport.  The 
assessment  concluded  in  the  need  to 
prepare  an  EIS,  because  of  the  potential 
for  significant  adverse  environmental 
effect,  primarily  to  wetlands  and 
community  water  supply,  from  changing 
drainage  courses  on  and  in  the  vicinity 
of  Worcester  Airport. 

Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies, 
and  other  interested  parties,  in  order  to 
ensure  that  a  full  range  of  issues  related 
to  the  proposed  project  is  identified  and 
addressed  in  the  scope  of  work  for  the 
project.  Copies  of  the  EA  may  be 
obtained  by  contacting  FAA  at  the 
above  address  or  telephone  number. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  Scoping  Meetings 

In  order  to  provide  public  input,  a 
scoping  meeting  for  federal,  state,  and 
local  agencies  will  be  held  on  Thursday. 
January  5. 1989,  at  9:30  a.m.,  at  the  third 


floor  conference  room  of  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park. 
Burlington,  Massachusetts.  An 
additional  meeting  to  receive  citizen 
input  will  be  held  on  Thursday,  January 
5, 1989.  at  7:30  p.m..  at  Worcester  City 
Hall.  Personnel  Training  Room  405. 
Main  Street.  Worcester,  Massachusetts- 
Federal,  state,  and  local  agency 
representatives  are  encourage  to  attend. 
Information  about  these  meetings  may 
be  obtained  by  contacting  FAA  at  the 
above  address  or  telephone  number 

Issued  in  Burlington.  Massachusetts,  on 
November  4, 1988. 
Vincent  A.  Scarano. 

Manager,  Airports  Division  FAA.  Nfw 
England  Region. 

[FR  Doc.  88-26298  Filed  11-14-88:  8:45  am| 

BILUNQ  COOE  4t10-13-M 

I  Summary  Notice  No.  PE-6S-44] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued;  Rosenbaum  Aviation, 
Inc  et  at. 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Pari 
11).  this  notice  contains  a  sununary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  1. 1988. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 
Petition  Docket  No.  .  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
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the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10).  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November  8, 
1988. 

Oenise  Donohue  Hall, 

Manager.  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  25029 

Petitioner:  Rosenbaum  Aviation.  Inc. 

Regulations  Affected:  14  CFR  121.371(a) 
and  121.378. 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  4748A.  as  amended, 
that  allows  petitioner  to  use 
Scandinavian  Airlines  System  (SAS) 
to  perform  a  complete  airframe 
overhaul  (C  and  D  check)  on  its  one 
DC-ft-63  aircraft  at  the  SAS  overhaul 
facilities  at  Stockholm  (Arlanda)  and 
Stockholm-Bromma  (Linta).  Sweden. 
Exemption  No.  4748A,  as  amended, 
expired  on  October  30. 1988. 

Docket  No.:  25499 

Petitioner:  National  Air  Transportation 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  petitioner's  member  air  carrier 
companies  to  perform  the  preventive 
maintenance  function  of  removing 
and/or  replacing  the  passenger  seats 
of  aircraft  operating  under  Part  135. 

Denial.  October  11,  1988.  Exemption  No. 
4990. 

Docket  No.:  25588 

Petitioner:  The  Soaring  Society  of 
America,  Inc. 

Regulations  Affected:  14  CFR  45.11(a) 
and  (d)  and  45.29(h) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  glider 
operations  without  external  ID  plates 
or  owner-affixed  external  ID 
information  and  exemption  from  the 
size  requirements  for  registration 
markings  on  aircraft  penetrating  an 
ADIZ  or  DEWIZ. 

Partial  Grant.  October  31.  1988. 
Exemption  No.  4988. 

Docket  No.:  25618 

Petitioner:  Giridhar  Gopal. 

Sections  of  the  FAR  Affected:  14  CFR 
61.39(a)(4). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  obtain  a  flight  test  for  the 
Commercial  Pilot  Certificate  before 
his  18th  birthday. 


Denial.  October  28.  1988.  Exemption  No. 
4989. 

Docket  No.:  25636 

Petitioner  International  Aero  Engines. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  export 
airworthiness  approvals  to  be  issued 
for  Class  I  products  (engines) 
assembled  and  tested  in  the  United 
Kingdom  (U.K.)  and  Class  II  and  III 
products  manufactured  in  the 
petitioner's  consortium  countries  of 
Italy.  West  Germany.  Japan,  and  the 
U.K. 

Grant.  November  4, 1988.  Exemption  No. 
4991. 

(PR  Doc.  88-26297  Filed  11-14-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OIMB  for 
Review 

Date:  November  8. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  Hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Ser\'ice 

OMB  Number:  1545-0008. 

Form  Number:  W-2,  W-2c,  W-2P,  W- 
2GU.  W-2CNMI.  W-2VI.  W-3.  W-3c. 
W-3PR,  W-3SS.  W-3CPR.  W-2AS. 

Type  of  Review:  Revision. 

Title:  Wage  and  Tax  Statement. 

Description:  Employers  report  income 
and  withholding  information  on  Form 
W-2.  Payers  report  payments  of 
pensions,  annuities,  retirement 
payments,  or  distributions  from  an 
IRA  on  Form  W-2P.  The  Forms  W- 
2AS.  W-2GU,  W-2NMI.  and  W-2VI 
are  variations  of  the  W-2  for  use  in 
U.S.  possessions.  The  W-2  is  used  by 
the  recipient  to  prepare  his  income  tax 
return  and  by  IRS  to  reconcile 
employment  tax  returns.  W-3  series 
forms  transmit  W-2  series  forms  to 
the  Social  Security  Administration 
(SSA)  for  processing. 

Respondents:  Individuals  or  households, 
State  or  local  governments.  Farms, 


Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
6.200.000. 

Estimated  Burden  Hours  Per  Response: 

W-2 — 14  minutes. 

W-3 — 17  minutes. 

W-2GU— 31  minutes. 

W-2VI— 30  minutes. 

W-3PR— 18  minutes. 

W-3c— 20  minutes. 

W-2P— 17  minutes. 

W-2A— 28  minutes. 

W-2CNMI— 34  minutes. 

W-3SS— 19  minutes. 

W-2c — 47  minutes. 

W-3CPR— 20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 

[PR  Doc.  88-26345  Filed  11-14-88;  8:45  am] 
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Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

agency:  Financial  Management  Service, 

Treasury. 

ACTION:  Notice  of  rate  for  use  in  Federal 

debt  collection  and  discount  evaluation. 

summary:  Pursuant  to  section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6-80001 
also  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  7%  for 
calendar  year  1989. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1, 1989  and 
ending  on  December  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACr. 

Inquiries  should  be  directed  to  the  Cash 
Management  Division  (Agency  Programs 
Branch),  Financial  Management  Service, 


Department  of  the  Treasury,  401 14th 
Street  SW..  Washington.  DC  202"^? 
(Telephone:  (202)  287-0745). 

SUPPLEMENTARY  INFORMATION:  The  rate 
refiects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  Cash  Management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Pub.  L.  95-147.  91  Stat.  1227. 
Computed  each  year  by  averaging 
investment  rates  for  the  12-month  period 


ending  every  September  30  for 
applicability  effective  January  1.  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  the  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
effect  for  calendar  year  1989  reflects  the 
average  investment  rates  for  the  12- 
month  period  ended  September  30, 1988. 

To  save  agencies  time,  we  have 
developed  a  chart  to  be  used  in 
determining  whether  the  most  likely  to 
occur  discount  terms  are  advantageous 


to  the  government.  'iTie  following  chart 
is  based  on  the  conversion  formula  as 
contained  in  TFM  6-8040.30  Cash 
Discounts.  Any  discount  terms  not 
contained  on  the  chart  will  require  the 
continued  use  of  the  manual  conversion 
formula. 

Using  the  7%  CVFR  this  chart 
represents  the  minimum  discount  offers 
you  should  take  for  each  of  the  specified 
discount  periods. 


Days  in  ttie  discount  period 

Minimum  discount  you  should  taKe 
(percent) 

Days  in  ttw  decount  period 

Minimiim  discount  you  sttouW  take 
(percent) 

1 
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16 
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2 
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17 

25 
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.46 

21 

17 

7 

.45 

22 

16 

B 

.43 

23 

14 

e 

.41 

24 

12 

10 

.39 

25 

10 

11 

.37 

26 

08 

■ 

12 

.35 

27 

06 

13 

.33 

28 

04 

14 

.31 

29 

0? 

15 

.29 

Date:  November  3, 1988. 

Mitchell  A.  Levine, 

Acting  .Assistant  Commissioner,  Federal 
Finance. 

|FR  Doc.  88-26342  Filed  11-14-88;  8:45  am] 

BILLING  CODE  4aiO-3S-M 


UNITED  STATES  INFORIMATION 
AGENCY 

Grants  Program  for  Private  Not-for- 
Profit  Organizations  In  Support  of 
international  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3118-0175 
entitled  "A  Grants  Program  for  Private. 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Aclivities."  announced  in  the  Federal 
Register  August  15. 1988. 

Private  Sector  organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate: ' 


Botswana:  Legislative  Exchange 

The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  a  workshop  that 
will  bring  members  of  Botswana's 
Parliament  and  other  regional  political 
leaders  to  the  United  States  to  gain  a 
better  understanding  of  the  role  of  the 
legislature  in  the  political  process.  This 
project  will  take  place  in  the  spring  of 
1988  and  may  include  government 
officials  from  other  countries  which  are 
members  of  the  Southern  Africa 
Development  Coordination  Conference. 
The  project  will  be  conceived  and 
executed  by  a  U.S.  not-for-profit 
institution  with  expertise  in  the  field  of 
American  political  processes  or  African 
affairs.  This  exchange  will  include 
substantive  meetings  with  elected 
representatives,  committee  leaders,  and 
staff  members,  and  an  examination  of 
legislative  issues  most  relevant  to  the 
interests  of  the  visiting  African 
parliamentarians. 

USIA  is  most  interested  in  working 
with  organisations  that  show  promise 
for  innovatiK^e  and  cost-effective 
programmjfig  and  which  are  able  to 
obtain  priVate-sector  funding  in  addition 
to  USIA  support.  Organizations  must 
have  the  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  project  in  a  way 
which  will  have  a  lasting  impact  on  the 
African  participants. 

Interested  organizations  should 
submit  a  request  for  complete 


application  materials — postmarked  no 
later  than  twenty-one  days  from  the 
date  of  this  noiice — to  the  address  listed 
below.  The  Office  of  Private  Sector 
Programs  will  then  forward  a  set  of 
materials,  including  proposal  guidelines. 
Please  refer  to  this  specific  program  by 
name  in  your  letter  of  interest:  Office  of 
Private  Sector  Programs,  Bureau  of 
Educational  and  Cultural  Affairs 
(Michael  Ringler — Botswana  Exchange). 
United  States  Information  Agency,  301 
4th  Street  SW..  Washington,  DC  20547. 

Dated:  November  4. 1988. 
Robert  Francis  Smith, 

Director,  Office  of  Private  Sector  Programi, 
(PR  Doc.  88-26321  Filed  11-14-88:  8:45  amj 

BILLING  COOE  S23(M)1-« 


VETERANS  AOMiNISTRATION 

Information  Collection  Under  OMB 
Review 

AGENCY:  Veterans  Administration. 
ACTION:  Notice. 

The  Veterans  Administration  hes 
submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  sponsoring  the  information 
collection;  (2)  the  title  of  the  information 
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collection;  (3)  the  agency  form  number, 
if  applicable;  (4)  a  description  of  the 
need  and  its  use;  (5)  frequency  of  the 
information  collection;  (6]  who  will  be 
required  or  asked  to  respond;  [7]  an 
estimate  of  the  number  of  responses;  (8) 
an  estimate  of  the  total  number  of  hours 
needed  to  complete  the  information 
collection;  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  study  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff.  Department  of 
Medicine  and  Surgery  (136E),  Veterans 
Administration.  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420.  (202)  233- 
228'.  Comments  and  questions  about  the 


items  on  the  list  should  be  diiected  to 
the  VA's  0MB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW., 
Washington.  DC  20503.  (202)  395-7318. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  December  15, 
1988. 
Dated:  November  3, 1988 
By  direction  of  the  Administrator 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Revision 

1.  Department  of  Medicine  and 
Surgery. 


2.  Application  for  Medical  Benefits  for 
Dependents  or  Survivors — CHAMPVA. 

3.  VA  Form  10-lOd. 

4.  The  spouse,  child,  or  surviving 
spouse  of  a  veteran  who  has  a  total 
disability,  or  who  died  as  a  result  of  a 
service-connected  disability,  may 
complete  this  application  to  obtain 
medical  benefits  available  to  them 
through  the  Veterans  Administration. 

5.  On  occasion. 

6.  Individuals  or  households 

7.  9,600  responses. 

8.  787  hours. 

9.  Not  applicable. 

(FR  Doc.  88-26281  Filed  11-14-88:  8:45  am) 

BtlXINO  COOE  UJO-OI-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  ttie  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e){3). 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Commission  Meeting 

Wednesday.  November  16. 1988, 10:00 

a.m. 

location:  Room  556.  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda.  Maryland. 

status:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Hot  Air  Paint  Removal  Tools.  CPa7-2 

The  staff  will  brief  the  Commission  on 
petition  CP  87-2  fix»m  the  Greater  St.  Louis 
Lead  Poisoning  Prevention  Council  requesting 
that  hot  air  paint  removal  tools  be  required  to 
have  a  warning  label  concerning  the  danger 
of  lead  fumes  and  dust. 

FOR  A  RECORDED  MESSAGE  CONTAININQ 
THE  LATEST  AGENDA  INFORMATION,  CALU 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207.  301-492-6800. 
November  9, 1988. 

Sheldon  O.  Butts, 

Deputy  Secretary. 

[FR  Doc.  88-26420  Filed  11-10-88;  1:25  pm) 

ULUNO  COOE  USS-OI-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  8, 1988. 

TIME  AND  date:  10:00  a.m..  Thursday. 

November  17. 1988. 

PLACE:  Room  600. 1730  K  Street.  NW.. 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Charles  Conatser  v.  Red  Flame  Coal  Co., 
Docket  No.  KENT  87-168-D.  (Issues  include 
whether  the  judge  erred  in  flnding  that 
complainant  was  not  discriminated  against 
for  engaging  in  rights  protected  by  section 
105(c)(1)  of  the  Mine  Act.  30  U.S.C.  815(c)(1). 

2.  Missouri  Rock,  Inc.,  Docket  No.  CENT 
87-65-M.  (Issues  include  whether  the  judge 
erred  in  Tmding  violations  of  30  CFR  56.9003.) 

Any  person  intending  to  attend  this 
meeting,  who  requires  special 
accessibility  features  and/or  auxiliary 


aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen.  (2020  653- 
5629/(202)  565-2673  for  TDD  Relay. 
Jean  H.  Ellen, 
Agenda  Clerk. 
(FR  Doc.  88-26351  Filed  11-9-88:  4:38  pm) 

WLUtM  COOE  (TSS-OI-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  8. 1988. 

TIME  AND  date:  10:00  a.m..  Wednesday, 

November  16, 1988. 

PLACE:  Room  600. 1.730  K  Street.  NW.. 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  on  behalf  of  Bryan 
Pack  V.  Maynard  Branch  Dredging  Company 
and  Roger  Kirk.  Docket  No.  KENT  86-9-D. 
(Issues  include  whether  the  judge  erred  in 
finding  that  the  complainant  was  not 
discriminated  against  for  engaging  in  rights 
protected  by  section  105(c)(1)  of  the  Mine 
Act.  30  U.S.C.  815(c)(1). 

2.  Freeman  United  Coal  Mining  Company, 
Docket  No.  LAKE  86-67.  (Issues  include 
whether  the  judge  erred  in  finding  a  violation 
of  30  CFR  75.316). 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen,  (202)  653- 
5629/(202)  566-2673  for  TDD  Relay. 
Jean  H.  Ellen. 
Agenda  Clerk. 

[FR  Doc.  88-26352  Filed  11-9-88;  4:38  pm] 
BILLING  COOE  673S-01-M 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  date:  9:30  a.m.  Tuesday, 

November  22, 1988. 

PLACE:  The  Board  Room,  Eighth  Floor. 

800  Independence  Avenue.  SW., 

Washington,  DC  20594. 

STATUS:  The  first  three  items  are  open  to 

the  public.  The  last  four  items  are  closed 


BEST  COPY  AVAILABLE 


under  Exemption  10  of  the  GovernmenI 

in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Ryan  Air 
Service.  Inc.,  Flight  103  Beech  Aircraft 
Corporation  1900C,  N401RA.  Homer.  Alaska. 
November  23, 1987. 

2.  Safety  Study:  Braking  Deficiencies  on 
Heavy  Trucks  in  32  Selected  Accidents. 

3.  Discussion  of  NTSB  Reply  to  FAA  re 
Mail  Control  880579  (Safety  Recommendation 
A-87-48). 

4.  Opinion  and  Order  Doty  v. 
Administrator.  Docket  42-EAJ A-SE-701 8: 
disposition  of  applicant's  appeal. 

5.  Opinion  and  Order  Administrator  v 
Leenerts,  Docket  SE-7827:  disposition  of  the 
Administrator's  appeal 

6.  Opinion  and  Order  Commandant  v. 
Tombari,  Docket  ME-133;  disposition  of 
seaman's  appeal. 

7.  Opinion  and  Order  Administrator  v. 
Foster,  Docket  SE-7734;  disposition  of 
respondent's  appeal 

FOR  MORE  INFORMATION  CONTACT  Bea 

Hardesty  (202)  382-6525. 

BeaHardesty, 

Federal  Register  Liaison  Officer 
November  10, 1988. 

[FR  Doc.  88-26432  Filed  11-10-88;  1:26  pm] 

MLUNG  COOE  7S33-«1-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  14,  21.  2a 

and  December  5, 1988. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STUATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  14 

Wednesday,  November  16 

10:00  a.m. 
BrieHng  on  Status  of  Location  of 
Exploratory  Shaft  at  Yucca  Mountain 
(Public  Meeting). 

Thursday,  November  17 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting), 
a.  Order  on  Shoreham  (Tentative). 

Week  of  November  21 — Tentative 

Wednesday,  November  23 

10:00  a.m. 
Briefmg  on  Effectiveness  of  Diagnostic 
Evaluations  (Public  Meeting). 
11:30  a.m. 
Afflrmation/Discussion  and  Vote  (Piit.l.c 
Meeting)  (if  needed). 
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2:00  p.m. 
Briefing  on  Accident  Management  Program 
(Public  Meeting). 

Week  of  November  28 — Tentative 

Thursday.  December  1 

10:00  a.m. 
Meeting  with  State  of  Nevada  on  High 
Level  Waste  Program  (Public  Meeting). 
11:30 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  December  5 — ^Tentative 

Friday.  December  9 

10:00  a.m. 
Briefing  by  DOE  on  High  Level  Waste 
Program  (Public  Meeting). 
11:30  a.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

ADDITIONAL  INFORMATION:  By  a  vote  of 
3-0  {Commissioner  Rogers  was  not 
present  and  Commissioner  Curtiss  did 
not  participate]  on  November  9,  the 
Commission  determined  pursuant  to  5 
U.S.C.  552b(e)  and  S  9.107(a)  of  the 
Commission's  rules  that  Commission 
business  required  that  "Affirmation  of 
Order  on  Shoreham"  scheduled  for 
November  9,  be  held  on  less  than  one 
week's  notice  to  the  pubhc. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 


provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

WilUam  M.  KiU.  Jr.. 

Office  of  the  Secretary. 
November  9, 1988. 

[FR  Doc.  88-26437  Filed  11-10-88;  2:40  pm] 

BILUNQ  CODE  7SM-01-M 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  In  ttie 
issue. 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Piclc-Sloan  Missouri  Basin  Program; 
Proposed  Power  Rate  Adjustment 

Correction 

In  notice  document  88-25821  beginning 
on  page  44945  in  the  issue  of  Monday. 
November  7. 1988.  make  the  following 
corrections: 

1.  On  page  44945.  in  the  third  column, 
in  the  table,  the  heading  "Proposed  rule" 
should  read  "Proposed  rate". 

2.  On  page  44946.  in  the  first  column, 
in  the  first  paragraph,  in  the  15th  and 
16th  lines,  "blend"  should  read 


"blended";  and  in  the  16th  line,  "to" 
should  read  "oP'. 


BILUNQ  CODE  1SOM>1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BERC-463-NC] 

Medicare  Program;  Schedule  of  Limits 
on  Home  Health  Agency  Costs  Per 
Visit  for  Cost  Reporting  on  or  After 
July  1, 1988 

Correction 

In  notice  document  88-23906  beginning 
on  page  40771  in  the  issue  of  Tuesday. 
October  18. 1988,  make  the  following 
corrections: 

1.  On  page  40772,  in  the  second 
column,  in  the  fifth  line,  "amendment" 
should  read  "amendments". 

2.  On  page  40773,  in  the  third  column, 
in  the  15th  line,  "05334"  should  read 
"0.5334";  and  in  the  18th  line,  "92 
percent"  should  read  "93  percent". 


3.  On  page  40776,  in  the  third  column, 
in  the  third  paragraph,  in  the  fifth  line, 
"aids"  should  read  "aide". 

4.  On  page  40785.  in  the  table,  in  the 
last  column,  the  12th  entry  should  read 
"-1.728". 

5.  On  page  40788.  in  the  table,  in  the 
last  column,  the  19th  entry  should  read 
"-9.289". 

WLUNG  CODE  1S05414 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Realty  Action;  Competitive  Sale  of 
Public  Land;  Arizona 

Correction 

In  notice  document  88-25155 
appearing  on  page  44130  in  the  issue  of 
Tuesday.  November  1. 1988,  make  the 
following  correction: 

In  the  second  column,  under  Tract 
APO-GR-11-56-3,  in  the  second 
paragraph,  in  the  11th  line,  "January  3. 
1989"  should  read  "December  30. 1988". 

BILLING  CODE  ISOS-OI^O 


1988 


UMI 


UMI 


Tuesday 
November  15,  1988 


Part  II 


0 


Committee  for 
Purchase  From  the 
Blind  and  Other 
Severely 
Handicapped 

Procurement  List  1989;  Notice  of 
Establishment 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 


By  the  Committee. 
Beveriy  L  Milkman. 

Executive  Director. 


Procurement  Ust  1989;  Establishment       Assignment  Codes 


The  Conunittee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
was  established  by  Pub.  L.  92-28,  June 
23. 1971  (85  Stat.  77,  41  U.S.C.  46-48c) 
(hereinafter  the  Act)  for  the  purpose  of 
directing  the  procurement  of  selected 
conunodities  and  services  by  the 
Federal  Government  to  qualiHed 
workshops  serving  blind  and  other 
severely  handicapped  individuals  with 
the  objective  of  increasing  the 
employment  opportunities  for  these 
individuals.  The  Committee  is  required 
to  establish  and  publish  in  the  Federal 
Register  a  procurement  list  of: 

(1)  Commodities  produced  by  any 
qualified  nonprofit  agency  for  the  blind 
or  by  any  qualified  nonprofit  agency  for 
other  severely  handicapped,  and 

(2)  The  services  provided  by  any  such 
agency 

which  the  Committee  determines  are 
suitable  for  procurement  by  the 
Government  pursuant  to  the  Act. 

The  Act  further  provides  that  any 
entity  of  the  Government  which  intends 
to  procure  any  commodity  or  service  on 
the  procurement  list  shall  procure  such 
commodity  or  ser\'ice,  at  the  price 
established  by  the  Committee,  from  a 
qualified  nonprofit  agency  for  the  blind 
or  such  agency  for  the  other  severely 
handicapped  if  the  commodity  or  service 
is  available  within  the  normal  period 
required  by  that  Government  entity. 
However,  this  requirement  shall  not 
apply  to  the  procurement  of  any 
commodity  which  is  available  from 
Federal  Prison  Industries,  Inc. 

A  Government  entity  is  defined  as 
any  entity  of  the  legislative  branch  or 
judicial  branch,  any  executive  agency  or 
military  department  (as  such  agency  and 
department  are  respectively  defined  by 
sections  102  and  105  of  Title  5,  United 
States  Code),  the  U.S.  Postal  Service, 
and  any  nonappropriated  fund 
instnunentality  under  the  jurisdiction  of 
the  Armed  Forces. 

Notice  is  hereby  given  pursuant  to 
section  2  of  the  Act  that  Procurement 
List  1989  is  established  as  set  forth 
below.  Procurement  List  1989 
supersedes  Procurement  List  1988, 
December  10, 1987  (52  FR  46926)  and 
subsequent  changes  thereto  through 
October  31, 1988. 

Any  proposed  additions  or  deletions 
to  Procurement  List  1988  pending  on  this 
date  shall  be  considered  as  pending  and 
applicable  to  Procurement  List  1989. 


Central  Nonprofit  Agency 


National  Irx^tries  for  ttie  Blind 

National    industries    for    ttie    Severely 
Handicapped. 


Code 


IB 
SH 


Class  1005 

Adapter  Kit.  Top  Sling  (IB) 

1005-00-406-1570 

Cover.  Spare  Barrel  (SH) 

1005-00-659-1031 

Firing  Attachment.  Bland  (SH) 

1005-00-118-6192 

Sling.  Adjustable.  Small  Arms  (IB) 
1003-01-216-4510 

Sling,  Padded,  Adjustable  (IB) 
1005-00-312-7177 

Swab,  Small  Arms  Cleaning  (IB) 

1005-00-912-4248 

1005-00-288-3565 

Class  1015 

Staff  Section  (SH) 
1015-00-699-0633 
Class  1025 

Staff  Section  (SH) 

1025-01-563-7232 
1025-01-044-2567 

Class  1080 

Lanyard,  Camouflage  (IB) 
1080-00-571-5015 
Class  1095 

Scabbard.  Bayonet-Knife  (IB) 
1095-00-508-0339 

Class  1220 

Case,  Carrying  (IB) 

1220-00-765-5870 
1220-00-937-8286 

Class  1350 

Arming  Wire  (SH) 
1350-00-889-8165 
Class  1440 
Tarpaulin  (SH) 
1440-01-126-8966 

Class  1660 

Harness  Assembly  (SH) 

1660-00-066-2078 

Class  1670 

Harness.  Parachutist  (SH) 

1670-01-227-7992 


Message  Dropper  (SH) 

1670-00-797-4495 

Strap,  Quick  Release  (SH) 

1670-01-074-1210 

Class  leao 

Belt.  Aircraft  Safety  (SH) 

1680-00-725-5927 
1680-00-407-5335 

Strap  Assembly,  Litter  (SH) 
1680-00-878-6964 

Wire  Bundle  Assembles  (SH) 

1680-00-881-4215 
1680-00-884-0409 
1680-00-894-3991 
1680-01-125-9646 
1680-00-919-3706 
1680-00-683-4487 
1680-00-222-3876 
1680-00-826-7752 
1680-00-974-5275 
1680-00-974-5276 
1680-00-998-8594 

Class  1730 

Chock  Wheel,  Codit  Reflecting  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3696 

1730-00-294-3695 

1730-00-945-8450 

1730-00-163-8317  (4X6X24  ") 

1730-00-NIB-OOlA  2x4x8"  STD 

1730-00-NIB-OOlB  6X8X18"  STD 

1730-00-NIB-OOlC  6X8X76"  STD 

1730-00-NIB-OOlD  (8x12")  U-SHAPED 

1730-00-NIB-OOlE  (10x20")  U-SHAPED 

Chock  Wheel,  Painted  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3696 

1730-00-294-3695 

1730-00-945-6450 

1730-00-163-8317  (4X6X24") 

1730-00-NIB-OOlA  (2X4X8")  STD 

1730-00-NIB-OOlB  (6X8X18")  STD 

1730-OO-NIB-OOlC  (6X8X76")  STD 

173O-OO-NiB-00lD  (8X12")  U-SHAPED 

1730-OO-NIB-OOlE  (10X20")  U-SHAPED 

Chock  Wheel,  Reflective  Tape  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3696 

1730-00-294-3695 

1730-00-945-8450 

1730-00-163-8317  (4x6x24") 

1730-00-NIB-OOlA  (2X4X8")  STD 

1730-00-NIB-OOlB  (6X8X18")  STD 

1730-00-NIB-OOlC  (6x8X76")  STD 

1730-00-NIB-OOlD  (8X12")  U-SHAPED 

1730-OO-NIB-OOlE  (10X20")  U-SHAPED 

Chock  Wheel,  Unpointed  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3696 

1730-00-294-3695 

1730-00-945-8450 

1730-00-163-8317  (4  X  6  X  24") 

1730-00-NIB-OOlA  (2x4x8  )  STD 


1730-00-NIB-OOlB  (6X8X18")  STD 
1730-00-NIB-OOlC  (6X8X76")  STD 
1730-00-NIB-OOlD  (8X12")  U-SHAPED 
1730-OO-NIB-OOlE  (10X20")  U-SHAPED 

Class  2090 

Weight,  Canvas  Bag  (IB)    . 
2090-00-845-9150 

Class  2510 

Side  Rack,  Vehicle  (SH) 

2510-00-535-6797 
2510-00-860-0517 
2510-00-860-0523 

Class  2540 

Belt,  Automobile.  Safety  (IB) 

2540-00-894-1273 
2540-00-894-1275 
2540-00-894-1274 
2540-00-894-1276 

Cover.  Cushion  Assembly  (SH) 

2540-01-245-2524 
2540-01-245-2525 
2540-01-245-2526 
2540-01-246-6212 

Cushion  Assembly.  Back  Rest  (SH) 

2540-00-737-3308 

Cushion  Assembly,  Seat  Back  (SH) 

2540-01-065-6288 

Cushion  Seat.  Vehicular  (SH) 

2540-00-808-3811 
2540-00-904-5680 
2540-01-074-6363 

Cushion,  Seat  Back,  Vehicular  (SH) 

2540-00-880-3925 
2540-01-065-6289 

Kit,  Deep  Water  Fording  (SH) 

2540-00-473-0111 
2540-00-780-0844 
2540-00-181-8109 

Mirror  and  Bracket  Assembly  (SH) 

2540-00-575-8392 

Class  3510 

Net,  Laundry  (IB) 

3510-00-273-9738 
3510-00-273-9739 

Class  3920 

Truck.  Hand  (IB) 
3920-00-847-1305 

Class  3990 

Pallet,  Corrugated  Fiberboard,  Material 
Handling  (SH) 

3990-00-L77-0044 
Navy  Ships  Parts  Control  Center. 
Mechanicsburg.  PA  only 

Pallet,  Material  Handling  (SH) 

399O-O1-M00-0O75  Pine  Bluff  Arsenal.  AR 

only 
3990-00-692-4394  Mechanicsburg,  PA 

Memphis,  TN;  Richmond,  VA  and 

Columbus,  OH  Depots  only 


Pallet,  Wood(SH) 

3990-0O-X77-1721  New  Cumberland  Army 

Depot  only 
3990-OO-NSH-OOOl  48x40x36"  Social 

Security  Administration,  Baltimore,  MD 

only 
3990-00-NSH-0005  24x20"  New  Cumberland 

Army  Depot  only 
3990-00-366-6806 

Class  4130 

Filter,  Air  Conditioning  (IB) 

4130-00-870-8796 
4130-00-274-7800 
4130-00-541-3220 
4130-00-756-1840 
4130-00-720-4143 
4130-00-249-0966 
4130-00-203-3318 
4130-00-203-3321 
4130-00-542-4482 
4130-00-959^734 
4130-00-756-0978 
4130-00-951-1208 

Class  4240 

Bag,  Waterproofing  (IB) 

4240-00-377-9401 

Harness,  Head  (SH) 

4240-00-961-1064 
4240-01-M14-0174 

Modification  Kit,  Head  Harness  (SH) 

4240-01-220-3201 

Winterization  Kit  (SH) 

4240-00-065-0319  (40%  OF  Gov't  Rqmt) 

Class  4610 

Bag,  Drinking  Water  Storage  (SH) 

4610-00-268-9890 

Class  4730 

Fitting  Kit  (SH) 

4730-00-470-6625 

Class  4620 

Vclvg,  Ball  (SH) 

4820-00-052-4651 
4820-00-052-4653 

Class  4910 

Creeper,  Mechanic's  (SH) 
4910-00-251-6981 
4910-00-106-7834 
4910-00-NSH-OOOl 

Class  5120 

Screwdriver  Set,  Cross  Tip  (SH) 

5120-00-357-7175 
5120-00-580-0334 

Screwdriver,  Cross-Tip  (SH) 

5120-00-060-2004 

5120-00-820-2995 

5120-00-224-7370 

5120-00-227-7293 

5120-00-542-3438 

5120-00-224-7375 

Screwdriver,  Flat-Tip  (SH) 
5120-00-287-2504 


5120-00-278-1267 
5120-00-288-7803 
5120-00-27»ui270 
5120-00-227-7356 
5120-00-595-8502 
5120-00-062-0813 
5120-00-293-3311 
5120-00-293-0315 
5120-00-227-7377 
5120-00-236-2140 

Vise.  Multiposition  (SH) 
5120-00-991-1907 

Class  5140 

Bag.  Tool  (IB) 
5140-00-772-4142 

Bag  Tool  (Satchel)  (SH) 
5140-00-473-6256 

Belt.  Tool.  Repairman 's  (SH) 

5140-00-529-2517 
5140-00-529-2694 
5140-00-529-2691 

Tool  Box,  Portable  (SH) 

5140-00-289-8911 
5140-00-289-8910 

Class  5340 

Clamp,  Loop  (SH) 
5340-00-103-2945 
5340-00-104-5060 
5340-00-500-0403 
5340-00-254-5025 
5340-01-156-5463 
5340-00-375-2091 

Strap  (SH) 

5340-00-235-4433 

Strap,  Webbing  (SH) 

5340-00-286-6895 

Class  5350 

Cloth,  Abrasive  (IB) 

5350-00-187-6270 
5350-00-187-6275 
5350-00-187-6272 
5350-00-187-6269 
5350-00-187-6268 
5350-00-187-6286 
5350-00-187-6285 
5350-00-187-6284 
5350-00-187-6283 
5350-00-187-6281 
5350-00-187-6280 
5350-00-187-6297 
5350-00-187-6296 
5350-00-229-3088 
5350-00-229-3085 
5350-00-187-6295 
5350-00-187-6294 
5350-00-187-6293 
5350-00-187-6292 
5350-00-187-6291 
5350-00-274-6209 
5350-00-187-6290 
5350-00-187-6289 
5350-00-187-7986 
5350-00-299-3097 
5350-00-299-3094 
5350-00-229-3095 
5350-00-229-3080 


46020 


Federal  Register  /  Vol.  53.  No.  220  /  Tuesday.  November  15.  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday,  November  15,  1988  /  Notices 


46021 


5350-00-229-3081 
5350-00-229-3092 
5350-00-192-9325 

MAT,  Abrasive  (IB) 

5350-00-967-5089 
5350-00-967-5093 
5350-00-967-5092 

aa88  5440 

Ladder,  Extension  (Wood)  (IB) 

5440-00-223-6025 
5440-00-242-1000 
5440-00-223-6026 
5440-00-242-0998 
5440-00-223-6027 

Ladder,  Straight  (Wood)  (IB) 

5440-00-242-7151 
5440-00-816-2585 
5440-00-814-5084 
5440-00-242-0995 
5440-00-816-2575 
5440-00-223-6029 
5440-00-223-6030 

Stepladder  (IB) 

5440-00-514-4483 
5440-00-514-4485 
5440-00-514-4487 
5440-00-171-9836 
5440-U)-227-1592 
5440-00-227-1593 
5440-00-227-1594 
5440-00-227-1595 
5440-00-227-1596 
5440-00-531-2589 

ClaM  5510 

Lath.  Wood(SH) 

5510-00-NSH-0002  {%  X  l-Vi  X  36") 
5510-0O-NSH-O003  (%  X  I-V2  X  48")  BLM 

and  U.S.  Forest  Service  in  Washington  and 

Oregon  only 

Stake.  Wood(Sh) 

5510-00-NSH-OOOl  BLM  at  5  Oregon 
locations  only  U.S.  Forest  Service  in 
Washington  and  Oregon  only 

Stakes.  Wood.  Hub  (SH) 

5510-00-171-7733 
6510-00-171-7732 

Stakes.  Wood.  Location  (SH) 

5510-00-171-7701 
5510-00-171-7700 
5510-00-171-7734 

Wedge.  Wood(SH) 

5510-00-640-9237 

Class  5660 

Fasteners.  Fence  Post  (SH) 
5660-00-148-7251 

Stay.  Fence  (SH) 

5660-00-943-9927 
5660-00-904-8023 
5660-00-607-0286 
5660-00-607-0287 

Class  5831 

Amplifier        Subassembly        (SH) 
5831-00-087-3408 


Class  5855 

Strap  Assembly  (SH) 

5855-00-137-7767 
5855-00-125-0762 
5855-00-125-0713 

Class  5940 

Adapter.  Battery  Terminal  (SH) 

5940-00-549-6583 
5940-00-549-6581 

Class  5975 

Rod,  Ground  (SH) 
5975-00-878-3791 
Class  6115 

Cover,  Generator  Set  (IB) 

6115-00-960-2703 
6115-00-945-7545 

Cover,  Generator  Set  (IB) 

6115-00-941-1655 

Class  6150 

Cable  Assembly,  Electrical  (IB) 

6150-01-027-0125  (50%  of  Gov't  Rqmt) 

Class  6210 

Fixture.  Lighting  Industrial  (IB) 

6210-00-688-4929 

Class  6230 

Flashlight  (SH) 

6230-00-163-1856 
6230-00-781-3671 

Lantern,  Electric.  Head  (SH) 
6230-00-643-3562 

Light.  Desk  (SH) 

6230-00-299-7771 

6230-00-682-3423 

Light.  Marker.  Distress  (SH) 

6230-00-892-5192 

Light-Marker.  Distress  (without  pouch)  (Sh) 

6230-00-938-1778 

Light-Marker,  Distress  (with  pouch)  (SH) 

6230-00-067-5209 

Class  6505 

Ammonia  Inhalant  Solution.  Aromatic  (SH) 

6505-00-106-0875 

Class  6510 

Bandage,  Muslin,  Compressed  Camouflaged 
(SH) 

6510-00-201-1755 

Class  6515 

Bag.  Tube  Feeding  (SH) 
6515-00-481-2049 

Case,  Ear  Plug  (SH) 
6515-01-212-9452  (80%  of  Gov't  Rqmt) 

KiL  Suture  Removal  (IB) 

6515-00-690-6911 

Surgical  Pack,  Disposable  (IBA) 

6515-00-103-6659 


Tourniquet.  Non-Pneumatic  (IB) 

6515-00-383-0565 

Class  6530 

Bag.  Urine  Collection  (SH) 

6530-00-057-0953 
6530-00-761-0932 
6530-00-761-0936 
6530-01-074-6600 

Cover.  Litter  (IB) 

6530-00-784-1250 

Drape.  Surgical  (IB) 

6530-00-299-9608 
6530-00-299-9607 
6530-00-299-9605 
6530-00-299-9604 

Kit,  Shaving  Surgical  Preparation  (IB) 

6530-00—676-7372 

Litter.  Folding  (IB) 

6530-00-783-7905 

Pad,  Cooling.  Chemical  (SH) 

6530-00-133-4299 

Pad.  Litter  (IB) 

6530-00-137-3016 

Pad.  Pre-Operative  Preparation  (IB) 

653O-00-457-8193 

Paper  Sheeting,  Examination  Table  (IB) 

6530-01-092-3914 
6530-00-269-3598 
6530-00-786-4790 

Spineboard  (SH) 
6530-01-lly-OOll 
6530-01-119-0012 

Spreader  Bar  and  Stirrups.  Litter  (IB) 

6530-00-784-3450 

Strap.  Webbing  Patient  Securing  (IB) 

6530-00-784-4205 

Strap.  Webbing  Patient  Securing  (IB) 

6530-00-784-4335 

Surgical  Dressing  Set  (IB) 

6530-00-105-5826 

Surgical  Pack,  Disposable  (IB) 

6530-01-174-8844 

Towel  Pack.  Surgical  (IB) 

6530-00-110-1354 

Urinal.  Incontinent  (IB) 

6530-01-004-8969 
6530-00-290-8292 
6530-01-081-5303 
6530-01-081-5304 

Urinary  Drainage  Set  (SH) 

6530-01-056-3659 

Wrapper.  Sterilization  (IB) 

6530-00-299-9603 
6530-00-197-9223 
6530-00-197-9283 
6530-00-926-4902 
6530-00-926-4903 
6530-00-926-4904 


6530-00-296-4905 
6530-00-197-9228 
6530-01-246-1935 
6530-01-248-4813 
653O-01-244-2776 
6530-01-244-9946 
6530-01-246-0156 

Class  6532 

Cap — Operating.  Surgical  (SH) 

6532-0O-25O-5042 

6532-00-083-6545 

6532-00-250-5041 

6532-00-122-0468 

Clothing.  Operating  Room  (SH) 

6532-00-172-3509 
6532-00-172-3507 
6532-00-172-3506 
6532-00-158-9890 
6532-00-009-7174 

Coat.  Women 's  Pajama  (SH) 

6532-01-216-3199 
6532-01-215-8093 
6532-01-222-6565 
6532-01-222-3116 

Gown.  Hospital  (SH) 

6532-00-104-9895 

FGown,  Hospital,  Patient's  Bedshirt  (SH) 

6532-01-005-8411 
6532-01-005-8412 

Gown.  Hospital,  Personnel  (SH) 

6532-01-045-5380 
6532-01-045-5381 

Gown,  Operating,  Surgical  (SH) 

6532-00-009-2034 
6532-00-009-2035 

Gown.  Patient  Examining  (SH) 

6532-00-421-7828 

Gown.  Operating.  Surgical  (IB) 

6532-01-058-2518 
6532-01-058-2519 
6532-01-058-2520 
6532-01-058-2521 
6532-01-058-2522 
6532-01-058-2523 
6532-^1-058-2524 
6532-01-058-2525 

Pillowcase — Disposable  (IB) 

6532-01-125-3269 

Robe.  Dressing.  Men 's  (SH) 

6532-01-215-7963 
6532-01-215-7964 

Robe,  Dressing,  Women 's  (SH) 

6532-01-215-7966 
6532-01-215-7965 

Shirt,  Operating,  Surgical  (IB) 

6532-00-299-9627 

6532-00-299-9634 

6532-00-299-9633 

6532-00-299-9632 

Shirt,  Operating,  Surgical  (SH) 

6532-00-149-0322 
6532-00-149-0323 
6532-00-149-0324 


6532-00-149-0325 

Smock.  Man's  Dental  Operating  (SH) 

6532-00-159-4881 
6532-00-926-9964 
6532-00-926-9975 
6532-00-926-9976 

Smock,  Medical  Assistant  (SH) 

6532-00-117-7487 
6532-00-117-7542 
6532-00-117-7543 
6532-00-117-7546 

Suit.  Convalescent  (SH) 

6532-01-076-8684 
6532-01-076-8683 
6532-01-076-7369 
6532-01-076-9769 

Trousers.  Operating.  Surgical  (IB) 

6532-0O-29&-9628 
6532-00-299-9629 
6532-00-229-9630 
6532-00-229-9631 

Trousers,  Operating.  Surgical  (SH) 

6532-00-149-0327 
6532-00-149-0328 
6532-00-149-0329 
6532-00-149-0330 

Trousers.  Women 's  Pajama  (SH) 

6532-01-216-2425 
6532-01-216-2426 
6532-01-226-2961 
6532-01-226-2962 

Class  6540 

Case,  Spectacles  (IB) 

6540-01-131-7919  ~~ 

6540-01-131-7918 

Class  6625 

Test  Set,  Lead  (SH) 

6625-00-553-1442 
6625-00-395-9313 
6625-01-121-0510 
(50%  of  Gov't  Rpmt) 

Class  6630 

Micro  Bleeder  (IB) 

663O-01-NIB-O002 

Tube,  Bleeding  (IB) 

6630-01-NIB-OOOl 

Class  6645 

Clock.  Wall  (IB) 

6645-00-514-3523 
6645-00-530-3342 
6645-01-046-8848 
6645-01-046-8849 

Class  8695 

Sampling  Kit.  Spectrometric  Oil  Analysis 
(IB) 

6695-01-045-9820 
Class  6840 

Disinfectant.  Detergent  (IB) 

6840-00-687-7904 
6840-00-584-3129 
6840-00-551-8346 


Class  7105 

Assembly.  Support  Panel  (SH) 

7105-00-NSH-0004 

Base,  Grooming  Unit  (SH) 

7105-01-019-0375 
7105-01-007-1830 
7105-01-019-0376 
7105-01-019-0379 
7105-00-NSH-OOOl 

Bookcase.  Drop-Lid  (SH) 

7105-01-005-8409 
7105-01-005-8408 
7105-01-007-1760 
7105-01-009-2567 
7105-01-047-3559 
7105-01-047-3557 

Bookcase,  Open-Shelf  (SH) 

7105-01-007-9798 
7105-01-047-3558 
7105-01-047-3556 

Box.  Vanity  (SH) 

7105-01-007-1831 

Bracket.  Overchest  Support  (SH) 

7105-0O-NSH-OOO3 

Chest,  Five-Drawer  (SH) 

7105-01-011-8397 
7105-01-005-8403 
7105-01-005-8404 
7105-01-007-9797 
7105-01-047-3555 

Chest.  Six-Drawer  (SH) 

7105-01-005-8407 

7105-01-005-8405 

7105-01-023-4636 

7105-01-005-8406 

7105-01-049-9587 

Chest.  Stereo  (SH) 

7105-01-019-0378 
7105-01-005-8474 
7105-01-017-6104 
7105-01-019-0377 
7105-01-047-3575 
7105-01-047-3573 

Chest.  Three-Drawer  (SH) 

7105-01-040-8855 

Frame.  Picture  (SH) 

7105-00-053-0170 
7105-00-061-5834 
7105-00-052-8897 
7105-00-052-8695 
7105-00-465-6199 
7105-00-297-3398 
7105-00-903-1842 
7105-00-903-1843 
7105-00-149-1282 
7105-00-149-1281 
7105-00-641-4385 
7105-00-297-3397 
7105-00-052-8696 
7105-00-149-1276 
7105-00-051-1212 
7105-00-052-8686 
7105-00-052-8698 

Overchest  (SH) 
7105-01-005-8475 
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7105-01-047-3576 
7105-01-047-3574 

Table.  Coffee  (SHj 

7105-0O-13»-7573 

7105-00-139-7601 

Table.  End  (SH) 

7105-00-139-7598 

Table,  Lamp  (SH) 

7105-00-139-7600 

Top.  Grooming  Unit  (SH) 

7105-01-005-6476 

Class  7110 

Blackboard  (SH) 

7110-00-132-6651 

Bookcase.  Steel.  Contpmporary  (SH) 

7110-00-601-9823 
7110-00-149-1621 

Bookcase.  Wood.  Executive  (SH) 

7110-00-973-5127 

Credenza  (SH) 

7110-00-762-5513 
7110-00-128-0096 
7110-00-128-0546 

Table.  Office.  Wood  (SH) 

7110-00-958-0780 
7110-00-823-7675 
7110-00-903-3061 
7110-00-902-3052 

Table.  Steel  (SH) 

7110-00-113-0448 
7110-00-113-0454 
7110-00-149-2044 
7110-00-149-2045 
7110-00-149-2046 

Class  7125 

Cabinet.  Storage  (SH) 

7125-0O^»49-€862 
7125-00-376-4261 
(50%  of  Gov't  Rqmt) 

Class  7195 

Bulletin  Board  (IB) 

7195-00-989-2370 
7195-00-644-9036 
7195-00-989-2371 
7195-00-844-9037 
7195-00-989-2372 
7195-00-844-3038 
7195-00-990-0615 
7195-00-843-7938 

Costumer.  Wood,  Executive  (SH) 

7195-00-132-6642 

Class  7210 

Bedspread  (SH) 

7210-00-728-0180 
7210-00-728-0181 
7210-00-728-0182 
7210-00-728-0183 
7210-00-728-0184 
7210-00-728-6185 


Bedspread  (13) 
7210-00-728-0186 


7210-00-728-0187 
7210-00-728-0188 
7210-00-728-0189 
7210-00-728-0190 
7210-00-728-0191 
7210-00-728-0173 
7210-00-728-0175 
7210-00-728-0176 
7210-00-728-0177 
7210-00-728-0178 
7210-00-728-0179 
7210-00-408-2800 

Bedspring  (IB) 

7210-00-582-7540 
7210-00-582-0984 
7210-00-110-8104 
7210-00-582-7541 
7210-00-110-8105 

Blanket.  Bed/ Bath  (Flame  Resistant)  (IB) 

7210-01-141-2458 

Boxspring  (IB) 

7210-01-228-5735 
7210-01-228-5736 
7210-01-228-5737 
7210-01-228-5738 
7210-00-NIB-0005 
7210-00-NIB-0006 

Cover.  Bed  (IB) 

7210-01-116-7860 
7210-01-120-0679 
7210-01-116-7858 
7210-01-116-7359 
7210-01-118-4085 
7210-01-116-7855 
7210-01-116-7856 
7210-01-116-7857 
7210-01-116-7854 
7210-01-116-7853 
7210-01-120-6015 
7210-01-124-7626 
7210-01-120-8013 
7210-01-120-8014 
7210-01-120-8011 
7210-01-120-8010 
7210-01-122-5015 
7210-01-120-8012 
7210-01-125-9250 
7210-01-120-8009 
7210-01-123-5148 
7210-01-120-8017 
7210-01-120-8021 
7210-01-120-8022 
7210-01-120-8018 
7210-01-124-8303 
7210-01-120-8019 
7210-01-120-8020 
7210-01-123-5149 
7210-01-120-8016 

Cover,  Mattress  (IB) 

7210-00-291-8419 
7210-00-205-3083 
7210-00-205-3082 
7210-00-067-7969 
7210-00-996-7745 
7210-00-883-8492 
7210-00-140-4231 
7210-00-140-4234 
7210-00-543-6001 
7210-00-171-1091 
7210-00-935-6619 
7210-00-230-1041 
7210-00-241-9713 


7210-00-543-6002 
7210-00-140-4233 
7210-01-245-4392 
7210-01-245-4393 
7210-00-062-2081 

Cover.  Mattress  (Plastic)  (IB) 
7210-00-082-5739 

Insect  Bar,  Cot  (SH) 
7210-00-266-9740 

Insect  Bar.  Nylon  (SH) 
7210-00-266-9736 

Mattress,  Innerspring  (Nonappropriattd 
Fund)  (IB) 

7210-01-228-5726 
7210-01-228-5727 
7210-01-228-5728 
7210-01-228-5729 
7210-00-NIB-0003 
7210-00-N1B-0004 

Mattress.  Cotton-Felt  (IB) 

7210-00-139-6517 
7210-00-139-6555 
7210-00-139-6538 

Mattress  Foam  (IB) 

7210-00-290-8300 
7210-00-275-5873 
7210-00-275-5874 
7210-00-290-8298 
7210-00-290-8297 
7210-00-052-7327 
7210-00-889-3733 
7210-00-290-8299 
7210-00-682-6503 
7210-00-682-6504 
7210-01-244-9734 
7210-01-244-9735 

Mattress.  Innerspring  (IB) 

7210-00-205-3585 
7210-00-139-6424 
7210-00-716-0706 
7210-00-139-6411 
7210-00-205-3534 
7210-00-139-6434 
7210-00-139-6428 
7210-00-110-8102 
7210-00-110-8103 
7210-01-177-3627 
7210-01-177-3628 
7210-01-177-1491 
7210-01-177-1492 
7210-01-177-1494 
7210-01-177-1495 
7210-01-177-1496 
7210-01-177-1497 
7210-01-177-1498 
7210-01-177-1499 
7210-01-177-1500 
7210-01-177-1501 
7210-01-177-1503 
7210-01-177-1504 
7210-01-177-1505 
7210-01-177-1506 
7210-01-177-1507 
7210-01-177-1508 
7210-01-177-1509 
7210-01-177-1510 
7210-01-177-1512 
7210-01-177-1513 
7210-01-177-1514 


7210-01-177-1515 
7210-01-076-9031 
7210-01-076-1087 
7210-01-078-2593 
7210-01-076-1082 
7210-01-076-1089 
7210-01-076-9029 
7210-01-076-1083 
7210-01-076-1085 
7210-01-076-8730 
7210-01-076-1086 
7210-01-077-9358 
7210-01-075-8358 
7210-01-076-1088 
7210-01-076-8359 
7210-01-076-1084 
7210-01-076-9030 

Mattress,  Plastic  Coated  Innerspring  (IB) 

7210-00-995-1093 
7210-00-682-7146 
7210-00-529-3709 
7210-01-138-8177 

Pad.  Mattress  (IB) 

7210-00-227-1526 
7210  00-753-3042 

Pillow.  Bed  (IB) 

7210-00-753-6228 
7210-01-035-3342 
7210-00-894-1144 
7210-01-015-5190 
7210-00-119-5358 

Pillov^.  Bed  (Feather)  (IB) 

7210-00-205-3205 

Pillow.  Passenger.  Headrest  (IB) 

7210-00-682-6601 

Pillowcase  (SH) 

7210-00-119-7357 
7210-01-030-5311  ♦ 

Pillowcase.  Cotton/Cotton  Polyester  (IB) 

7210-00-054-7910 
7210-00-259-9005 
7210-00-259-9006 
7210-00-119-7356 
7210-00-231-2373 
7210-00-259-9004 
7210-00-259-8897 
7210-00-081-1380 

Pillowcase.  Disposable  (IB) 

7210-00-883-8494 
7210-00-852-3417 

Protector,  Hospital  Bed,  Pillow  (IB) 

7210-00-958-9118 

Protector.  Mattress.  Hospital  Bed  (IB) 

7210-00-761-1471 
7210-00-761-1470 

Sheet.  Bed  (IB) 

7210-00-299-9611 

Sheet,  Bed— Disposable  (SH) 

7210-00-144-6082 

Sheet.  Bed.  Disposable  (IB) 

7210-00-498-0512 
7210-00-139-6376 
Memphis.  TN  and  Tracy.  CA  Depots  only 


Tablecloth  (SH) 

7210-00-492-8381 

Towel.  Bath.  Disposable  (IB) 

7210-01-029-0370 

Washcloth  (IB) 

7210-01-013-2824 

Class  7220 

Mat,  Floor  (SH) 

7220-00-205-3192 
7220-00-205-3182 
7220-00-151-6518 
7220-00-457-6046 
7220-00-457-6054 

Mat,  Floor  (IB) 

7220-00-205-3099 
7220-00-224-6487 
7220-00-238-8852 
7220-00-224-6486 
7220-00-238-8854 
7220-00-165-7020 
7220-01-023-9489 

Class  7230 

Curtain,  Shower  (IB) 

7230-00-205-1762 
7230-00-247-1280 
7230-00-849-9838 
7230-00-849-9839 

Class  7290 

Cover,  Ironing  Board  (IB) 
7290-00-130-3271 

Class  7330 

Pad,  Bakery  (IB) 

7330-00-379-4439 

Tongs,  Food  Serving  (SH) 

7330-00-616-0997 
7330-00-616-0998 
7330-00-616-1000 

Class  7340 

Flatware,  Plastic,  Heavy  Duty  (IB) 

7340-00-022-1315 
7340-00-022-1316 
7340-00-022-1317 
7340-00-401-8041 

Flatware,  Plastic,  Picnic  (IB) 

7340-00-170-8374 
7340-00-205-3187 
7340-00-205-3342 

Medium  Weight  Plastic  Cutlery  (IB) 

7340-00-NIB-0005 
734O-O0-NIB-0006 
734O-O0-NIB-0007 
734O-0O-NIB-0008 
Army  and  Air  Force  Exchange  Service  only 

Spoon,  Picnic,  Plastic  (IB) 

7340-00-J19-1300 

Class  7360 

Dining  Packet  (IB) 

7360-00-935-6407 
7360-00-935-6408 
7360-00-935-6409 
7360-00-935-6410 


7360-00-935-6411 
7360-00-935-6412 
7360-00-935-6413 
7360-01-J19-2026 

Dining  Packet  (Dietetic)  (IB) 

7360-00-177-4958 
7360-00-177-4959 
7360-00-177-4960 
7360-00-177-4961 
7360-00-177-4962 
7360-00-177-4963 
7360-00-935-6416 
7360-00-935-6417 
7360-00-935-6420 
736O-00-S35-6421 

Dining  Packet,  Inflight  (IB) 

7360-00-660-0526 
7360-01-167-2610 

Flatware  Set,  Plastic  (IB) 

7360-00-634-4800 

Class  7510 

Binder,  A  wards  Certificate  (IB) 

7510-00-115-3250 
7510-00-482-2994 
7510-00-755-7077 
7510-01-056-1927 

Binder,  Looseleaf,  (Pressboard)  (IB) 

7510-00-281-4309 
7510-00-281-4314 
7510-00-582-4201 
7510-00-281-4310 
7510-00-281-4311 
7510-00-281-4313 
7510-00-281-4315 
7510-00-286-7792 
7510-00-286-7794 
7510-00-582-5488 
7510-00-286-7791 
7510-00-582-3807 

Binder,  Looseleaf  Presentation  (IB) 

7510-00-582-5398 
7510-00-582-5399 
7510-00-582-5400 

Binder,  Looseleaf  Three  Ring  (IB) 

7510-00-782-2663 
7510-00-409-8646 
7510-00-409-8647 
7510-00-984-5787 

Binder.  Looseleaf  Printout  (IB) 

7510-00-965-2443 

Binder,  Looseleaf,  Three  Ring  (SH) 

7510-00-889-3494 

Binder,  Note  Pad  (IB) 

7510-00-286-6954 
7510-00-145-0296 
7510-00-728-8060 
7510-01-053-5591 

Board,  Wall  Calendar  (IB) 
7510-00-789-2455 
Calendar  Pad  (SH) 
7510-01-225-9214  (1989) 
7510-01-225-9215  (1990) 
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Clip.  Binder  (SHJ 

7510-00-282-8201 
7510-00-223-6807 
7510-00-285-5995 

C'ip.  Paper  (SH) 

7510-00-161-4292 

Envelope,  Crystal  Clear  Vinyl  (/Bl 

7510-00-N'IB-0003 
7310-00-NIB-0004 
7510-00-NIB-0005 
751G-0O-MB-0006 

Envelope,  Transparent  (IB) 

7510-00-782-6274 
7510-00-782-6275 
7.^10-00-782-6276 

F-aser.  Blackboard  (IBI 

7r.lO-0O-244-9145 

Eraser.  Mechanical  Pencil  (IB/ 

7510-00-307-7885 

File  Back  (IB J 

7510-0O-NIB-0002 

File  Backer.  Paper  (IB) 

7510-00-285-2.567 

File  Front  (IB) 

7510-00-NlB-OOOl 

Pad,  Typewriter  (IBI 

7510-00-257-2576 
7510-00-530-6412 
7510-00-849-1137 

Papenxeight.  Sbortfilled (IB) 

7510-00-286-6985 

Pencil  (IB) 

7510-00-286-6757 
7510-00-281-5234 
7510-00-281-5235 

Pencil.  Fine-Line  Writing  (IB) 

7510-00-286-5755 
7510-00-286-5750 
7510-00-286-5751 

Pencil  Woodcased,  with  Imprinting  (IB) 
7510-050-8LP-6521 

Pocket  Planning  Set  (SH) 

7510-01-226-2954  (1989) 
7510-01-226-2955  (1990) 

Portfolio.  Double  Pocket  (IB) 

7510-00-584-2489 
7510-00-584-2490 
7510-00-584-2491 
7510-00-584-2492 

Portfolio.  Plastic  Envelope  (IB) 

7510-00-558-1572 
7510-00-558-1573 
7510-00-995-1856 
7510-00-995-4852 

Refill,  Ballpoint  Pen  (IB) 

7510-00-543-6792 

7510-00-543-6793 

7510-00-754-2687 

7510-00-543-6795 

7510-00-754-2688 

7510-00-754-2689 


7510-00-754-2690 
7510-00-754-2691 

Sheath,  Pen  and  Pencil  (IB) 
7510-00-052-2664 

Class  7520 

Arch  Board  File  (IB) 
7520-00-240-5498 
7520-00-191-1075 
7520-00-225-7081 

Ballpoint  Pen  (IB) 

7520-00-935-7136 
7520-00-935-7135 
7520-00-543-7149 

Ballpoint  Pen.  Stick-type  (IB) 

7520-01-058-9978 
7520-01-058-9977 
7520-01-058-9976 
7520-01-059-4125 
7520-01-060-5820 
7520-01-058-9975 
7520-01-060-8513 
7520-01-060-5821 

Ballpoint,  Pen,  with  Imprinting  (IB) 

7520-00-8LP-6520 

Book  Ends  (IB) 

7520-00-264-5479 
7520-00-139-6158 

Box.  Filing  (SH) 

7520-00-285-3147 

7520-00-285-3143 

7520-00-285-3144 

7520-00-285-3145 

7520-00-285-3116 

7520-00-285-3148 

7520-00-139-3734 

7520-00-240-4830 

7520-00-240-4831 

7520-00-139-3743 

7520-00-240-4839 

Case.  Maintenance  and  Operational  Manuals 

(IB) 

7520-00-559-9618 

Clipboard  File  (IB) 

7520-00-281-5918 
7520-00-254-4610 
7520-00-240-5503 

Easel,  Display  and  Training  (IB) 

7520-00-579-7013 

File,  Horizontal  Desk  (SH) 

7520-00-139-4869 
7520-00-728-5761 

File.  Work  Organizer  (SH) 

7520-00-286-1722 
7520-00-286-1723 
7520-00-833-7343 

Holder,  Desk  Memorandum  (IB) 

7520-00-139-3802 
7520-00-290-6445 

Marker,  Tube  Type.  Broad  Tip  (IB) 

7520-00-973-1059 
7520-00-973-1060 
7520-00-079-0285 
7520-0O-973-T061 


7520-00-079-0286 
7520-00-079-0287 
7520-00-973-1062 
7520-00-079-0288 
7520-00-904-4476 
7520-00-558-1501 

Marker,  Tube  Type.  Fine  Tip  (IB) 

7520-00-904-1265 

7520-00-904-1268 

7520-00-935-0979 

7520-00-904-1267 

7520-00-935-0981 

7520-00-935-0982 

7520-00-904-1266 

7520-00-035-0980 

7520-00-051-5031 

7520-00-051-5035 

7520-00-116-2888 

7520-00-051-5036 

7520-00-116-2886 

7520-00-116-2889 

7520-00-051-5033 

7520-00-116-2887 

7520-00-138-7981 

Pad,  Desk,  Paperboard  (SH) 
7520-00-224-7238 
Pen  Set,  Desk  (IB) 
7520-00-106-9840 

l^encil.  Mechanical  (IB) 

7520-00-223-6672 
7520-00-223-6673 
7520-00-268-9913 
7520-00-223-6675 
7520-00-223-6676 
752O-0O-28&-5826 
7520-00-285-5822 
7520-00-285-5823 
7520-00-161-5664 
7520-00-164-8950 
7520-00-268-9915 
7520-00-285-5818 
7520-00-268-9916 
7520-00-724-5606 
7520-00-590-1878 
7520-01-132-4996 

Perforator.  Paper.  Desk  (SH) 

7520-00-139-4101 
7520-00-263-3425 

Stand.  Calendar  Pad  (IB) 

7520-00-162-6153 
7520-00-162-6156 
7520-00-139-4277 
7520-00-139-4341 

Tray  Desk  (SH) 

7520-00-232-6828 
7520-00-286-5801 
7520-00-285-5043 

Trimmer,  Paper  (IB) 

7520-00-224-7620  Rgns  1.2.3.W.4,5.6.7 

7520-00-224-7621 

7520-00-163-2568 

7520-00-634-4675 

7520-00-282-2137 

Class  7530 

Book,  Memorandum  (IB) 
7530-00-286-6952 


Card  Set,  Guide,  File  (IB) 

7530-00-989-0698 
7530-00-989-0697 
7530-00-889-0683 
7530-00-082-2635 
7530-00-989-0684 
7530-00-989-0686 
7530-00-989-0692 
7530-00-989-0694 
7530-00-989-0693 
7530-00-989-0695 
7530-0O-249-5969 
7530-00-261-3813 
7530-00-261-3801 
7530-00-261-3804 
7530-00-261-3818 
7530-00-261-3819 
7530-00-861-1263 
7530-00-861-1270 
7530-01-175-1553 
7530-00-861-1272 
7530-00-861-1275 
7530-00-574-7172 

Card,  Guide,  File  (IB) 

7530-00-989-0184 
7530-00-989-2425 
7530-00-988-6541 
7530-00-988-6542 
7530-00-988-6543 
7530-00-988-6549 
7530-00-988-6550 
7530-00-988-6551 
7530-00-988-6544 
7530-00-988-6545 
7530-00-988-6546 
7530-00-988-6547 
7530-00-988-6548 
7530-00-988-6515 
7530-00-988-6516 
7530-00-988-6520 
7530-00-988-6521 
7530-00-988-6517 
7530-00-988-6518 
7530-00-988-6522 

Card,  Index  (IB) 

7530-00-238-4318 
7530-00-244-7453 
7530-00-244-7456 
7530-00-244-7451 
7530-00-244-7459 
7530-00-238-4319 
7530-00-949-2787 
7530-00-238-4331 
7530-00-243-9436 
7530-00-247-0310 
7530-00-281-1315 
7530-00-247-0318 
7530-00-264-3723 
7530-00-247-0311 
7530-00-244-7447 
7530-00-247-0315 
7530-00-243-9437 

Envelope,  Wallet  (IB) 

7530-00-281-5976 
7530-00-281-4844 
7530-00-281-4846 

Folder,  File,  Kraft  (IB] 

7530-00-889-3555 
7530-00-559-4512 
7530-00-281-5907 
7530-00-281-5908 
7530-00-926-8978 


7530-00-926-8980 

Folder,  File,  Manila  (IB) 

7530-00-273-9845 

Folder,  File,  Military  Personnel  Records 
Jacket  (IB) 

7530— DA  Form  201 

Folder,  File,  Pressboard  (IB) 

7530-00-926-8981 
7530-00-286-6924 
7530-00-926-8982 
7530-00-926-8983 
7530-00-926-8984 
7530-00-043-1194 
7530-00-739-7723 
7530-00-990-8884 
Chicago,  IL  Supply  Distribution  Facility  only 

Folder,  File,  Special-Purpose  (IB) 

7530-00-811-7169 

Folder-Set,  File,  Pressboard  (IB) 

7530-00-286-6923 
7530-00-286-7080 
7530-00-286-7244 
7530-00-286-7253 
7530-00-286-7286 
7530-00-286-7287 
7530-00-286-8570 
7530-00-286-8571 
7530-00-286-6P25 
7530-00-286-6926 

Index  Sheet  Set,  Looseleaf  Binder  (IB) 

7530-00-160-8476 
7530-00-160-8474 
7530-00-160-8475 
7530-00-959-4441 

Jacket,  Filing,  Wallet  (IB) 

7530-00-285-2913 
7530-00-285-2914 
7530-00-285-2915 

Notebook,  Stenographer's  (IB) 

7530-00-223-7939 

Pad,  Writing  Paper  (IB) 

7530-00-285-3090     Rgns  W,2,3.4.7.8,9.10 
Ail  Regions 
All  Regions 
Rgns  W,1.3,4,5,6,7,8 
Rgns  W,1.3,4.5,6,7,8 
Rgns  W.1,2.3.4,5,6.7 

Pad,  Writing  Paper  (Easel)  (IB) 
7530-00-619-8880 

Paper  Set,  Manifold  and  Carbon  (IB) 

7530-00-401-6910  Rgns  W.4.6,7.9 

7530-01-072-2536  Rgns  W,4,6,7.9 

7530-01-072-2537  Rgns  W,4,6,7,9 

7530-01-072-2538  Rgns  W.4,6,7.9 

7530-01-072-2539  Rgns  W,4,6,7.9 

Paper,  Looseleaf,  Blank  (IB) 

7530-00-286-6983 
7530-00-286-6984 

Paper,  Carbon,  Typewriter  (IB) 

7530-00-244-4035     Rgns  1.2,3.6.7.8 

Paper,  Looseleaf,  Blank  (IB) 

7530-00-286-5777 
7530-00-286-5778 
7530-00-286-5782 


753O-00-239-84-'9 
7530-01-131-1889 
7530-01-124-5660 
7530-01-131-0091 
7530-01-124-7632 


7530-00-286-5780 
7530-00-286-5781 
7530-«)-286-5779 

Paper,  Looseleaf,  Ruled  (IB) 

7530-00-286-6366 
7530-00-286-4332 
7530-00-286-4331 
7530-00-286-4333 
7530-00-286-4334 
7530-00-286-4335 
7530-00-198-6265 
7530-00-286-4336 
7530-00-286-4337 
7530-00-286-4338 
7530-00-286-4339 

Paper.  Teletypewriter.  Roll  (IB) 

7530-00-019-6674 
7530-00-019-6931 
7530-00-019-7267 
7530-00-019-7463 
7530-00-223-7966 
7530-00-056-2900 
7530-00-721-9691 
7530-00-223-7969 
7530-00-262-9178 
7530-00-142-9037 
7530-00-943-7076 
7530-00-272-9811 
7530-00-285-3054 
7530-00-285-5030 
7530-00-286-7766 
7530-00-019-7837 
7530-00-019-7849 
7530-00-019-7850 
7530-00-019-8608 
7530-00-019-8810 
7530-00-142-9038 

Paper.  Writing  (IB) 

7530-00-285-5836 
7530-01-047-3738 

Refill.  Appointment  Book  (SH) 

7530-01-228-9703     (1989) 
7530-01-231-6226     (1990) 

Tape.  Paper.  Computing  Machine  (IB) 

7530-00-286-9052 
7530-00-222-3455 
7530-00-236-9053 
7530-00-286-9054 
7530-00-238-8352 
7530-00-222-3456 
7530-00-286-9055 

Tape.  Postage  Meter  (IB) 

7530-00-912-3924 
7530-00-912-3925 

Class  7670 

Microfiche.  Subject  Headings  and  Name 
Authorities  (SH) 

7670-00-NSH-OOOl 
Library  of  Congress  only 

Class  7690 

Microfiche  Programs  (SH) 

7690-00-NSH-0007  B212-S 
7690-00-NSH-0008  B214-S 
Library  of  Congress  only 
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Pamphlets  (3229-S)  (SH) 

7690-00-NSH-OOlO  Government  Printing 
Office.  Philadelphia,  Pennsylvania  DLA 
Requisitions  only 

Class  7699 

Innerspring  Mattress  Rehab  (w/o  handles) 
(IB) 

Group  I:  Less  than  36"  wide 
Group  II:  36"  to  41"  wide 
Group  III:  Over  41"  to  49"  wide 
Group  IV:  Over  49"  wide 

Innerspring  Mattress  Rehabilitation  (w/ 
handles)  (IB) 

Group  I:  Less  than  36"  wide 
Group  II:  36"  to  41"  wide 
Group  III:  Over  41"  to  49"  wide 
Group  IV:  Over  49"  wide 

Class  7910 

Pad,  Floor  Polishing  Machine  (IB) 

7910-00-685-6686 
7910-00-685-6687 
7910-00-685-3908 
7910-00-685-6671 
7910-00-685-3909 
7910-00-685-6672 
7910-00-685-3910 
7910-00-685-6656 
7910-00-685-6657 
7910-00-685-3912 
7910-00-685-6659 
7910-00-685-3915 
7910-00-685-6660 
7910-00-685-3914 
7910-00-685-4239 
7910-00-«85-4240 
7910-00-685-4242 
7910-00-685-4243 
7910-00-685-4241 
7910-00-685-4244 
7910-00-685-4245 
7910-00-820-7991 
7910-00-820-7989 
7910-00-820-7990 
7910-00-820-9926 
7910-00-820-9925 
7910-00-820-9924 
7910-00-820-9898 
7910-00-820-7997 
7910-00-820-7996 
7910-00-820-9903 
7910-00-820-9904 
7910-00-820-9905 
7910-00-820-9900 
7910-00-820-9901 
7910-00-820-9899 
7910-00-820-9922 
7910-00-820-9918 
7910-00-820-9917 
7910-00-820-9916 
7910-00-620-9915 
7910-00-820-9914 
7910-00-820-9913 
7910-00-820-9912 
7910-00-820-9911 
7910-00-820-9910 

Class  7920 

Applicator.  Wax  (SH) 
7920-00-633-8774 
Broom.  Push  (IB) 
7920-00-267-2967 


Broom,  Upright  (IB) 

7920-00-292-4371 
7920-00-292-4375 
7920-00-292-4372 
7920-00-291-8305 

Broom,  Whisk  (IB) 

7920-00-240-6350 

Brvsh,  Chassis  and  Running  Gear  (IB) 

7920-00-255-7536 

Brush,  Cleaning,  Aircraft  (IB) 

7920-00-051-4384 

Brush,  Dusting  (IB) 

7920-00-178-8315 

Brush,  Floor  Sweeping  (IB) 

7920-00-243-3407 
7920-00-292-2363 
7920-00-292-2367 
7920-00-264-4638 
7920-00-292-2362 
7920-00-292-2365 

Brush,  Plater's.  Hand  (IB) 

7920-00-267-1215 
7920-00-267-1213 

Brush,  Sanitary  (IB) 

7920-00-772-5800 
7920-00-234-9317 

Brush,  Scrub  (IB) 

7920-00-240-7174 

7920-00-951-8795 

7920-00-282-2470    Tampico  Fibers 

7920-00-282-2470    Styrene  Fibers 

7920-00-297-1511 

7920-00-061-0038 

Brush,  Shoe  and  Stove  (IB) 

7920-00-852-8170 

Brush,  Wire,  Scratch  (IB) 

7920-00-291-5815 
7920-00-282-9246 
7920-00-246-8501 
7920-00-223-7649 
7920-00-269-1259 
7920-00-255-5135 
7920-00-269-0933 

Brush.  Wire.  Stainless  Steel  (IB) 

7920-00-958-1157 

Brush-Set,  Shoe  and  Stove  (IB) 

7920-00-205-0200 

Cloth.  Polishing  (IB) 

7920-00-205-1656 

Cloth.  Wiping  (SH) 

7920-LI^L03-6103 
792O-LL-L03-6134 

Pearl  Harbor  Naval  Shipyard.  Pearl  Harbor. 
HI  only 

Cloth.  Wiping  ("Jean  Cotton")  (SH) 

7920-LL-L01-0013 
792O-LL-L01-0014 

Portsmouth  Naval  Shipyard.  Portsmouth,  NH 
only 

Handle.  Mop  (IB) 
7920-00-205-1168 


7920-00-267-1218 
7920-00-205-1167 
7920-00-550-9902 
7920-00-550-9911 
7920-00-550-9912 
7920-00-998-2485 
7920-00-998-2480 
7920-00-851-0140 
7920-00-851-0142 
7920-00-246-0930 
7920-00-205-1170 

Handle.  Paint  Roller  (IB) 

7920-00-682-6512 

Handle,  Wood  (IB) 

7920-00-177-5106 
7920-00-141-5452 
7920-00-263-0328 

Kit,  Aircraft  Cleaning  (IB) 

7920-00-490-6046 

Mop,  Dusting,  Cotton  (IB) 

7920-00-205-0481 
7920-00-205-0483 
7920-00-245-8289 
7920-00-205-0484 

Mop,  Wet  (IB) 
7920-00-224-8728 

Mop,  Wet.  Cellulose  (Sponge  Refill)  (IB) 
7920-00-471-2876 

Mop.  Wet,  Cellulose,  Complete  (IB) 
7920-00-432-7117 

Mophead,  Dusting,  Cotton  (IB) 

7920-00-634-0201 
7920-00-267-4921 
7920-00-^98-2482 
7920-00-998-2483 
7920-00-998-2484 
7920-00-205-0485 
7920-00-851-0141 
7920-00-205-0487 
7920-00-205-0488 

Mophead,  Wet  (IB) 

7920-00-205-0425 
7920-00-205-0428 
7920-00-141-5549 
7920-00-171-1148 
7920-00-141-5550 
7920-00-141-5547 
7920-00-141-5548 
7920-00-141-5544 
7920-00-926-6492 
7920-00-926-5493 
7920-00-926-5494 
7920-00-926-5495 
7920-00-926-5496 
7920-00-926-5497 
7920-00-926-5498 
7920-00-926-5499 
7920-00-926-5501 
7920-00-926-5502 

Pad,  Scouring  (IB) 

7920-00-753-5242 
7920-00-151-6120 

Pad.  Wax  Applicator  (SH) 
7920-00-633-9274 


Rag,  Wiping  (SH) 

7920-00-205-1711  Warner  Robins.  Georgia 
only 

Scraper  and  Squeegee  (IB) 

7920-00-045-2556 

Sponge.  Cellulose  (IB) 

7920-00-161-6219 
7920-00-633-9928 
7920-00-240-2559 
7920-00-884-1116 
7920-00-884-1115 
7920-00-633-9905 
7920-00-240-2555 
7920-00-633-9906 

Sponge.  Plastic  (IB) 

7920-00-633-9908 
7920-00-633-9911 
7920-00-633-9915 
7920-00-685-4152 

Squeegee  (SH) 

7920-00-224-8339 

Squeegee.  Window-Cleaning  (IB) 

7920-00-577-4744 
7920-00-577-4745 
7920-00-577-4746 

Towel,  Machinery  Wiping  (IB) 

7920-00-260-1279 

Towel.  Paper  (IB) 

7920-00-823-9772 
7920-00-823-9773 

Class  7930 

Cloth.  Wiping  (SH) 

7930-LLr-COO-3782    Mare  Island  Naval 

Shipyard.  CA  only 
7930-LL-COO-2768    Mare  Island  Naval 

Shipyard.  CA  only 
793O-OO-NSH-0003     (w/o  Lanyard) 

Charleston  Naval  Supply  Center,  SC  only 
7930-00-NSH-0004    (w/  Lanyard) 

Charleston  Naval  Supply  Center,  SC  only 

Detergent,  General  Purpose  (IB) 

7930-00-926-5280 
7930-00-357-7386 
7930-00-068-1669 
7930-00-055-6122 
7930-00-177-5243 
8010-00-721-9744 
8010-00-721-0745 
8010-00-965-2389 
8010-00-079-2756 
8010-00-141-2951 
8010-00-584-3149 
8010-00-584-3154 
8010-00-721-9483 
8010-00-883-5329 
8010-00-965-2390 
8010-00-965-2392 
8010-00-721-9746 
8010-00-721-9747 
8010-00-721-9748 
8010-00-721-0753 
8010-00-141-2958 
8010-00-721-0749 
8010-00-721-9750 
8010-00-721-9754 
8010-00-835-7215 
8010-00-965-2391 


8010-00-290-6983 
8010-00-290-6984 
8010-00-582-5382 
8010-00-584-3150 
8010-00-721-9487 
8010-00-721-9751 
8010-00-721-9752 
8010-00-515-2487 
8010-00-958-8147 
8010-00-958-8148 
8010-00-958-8151 
8010-00-598-5455 
8010-00-936-8369 
8010-00-936-8371 

Aerosol  Paint,  Primer  Coating  (IB) 

8010-00-067-5434 
8010-00-616-9181 

Enamel  (IB) 

8010-00-067-5436 
8010-00-067-5437 
8010-00-079-2750 
8010-00-079-2752 
8010-01-203-7803 
8010-01-203-7804 
8010-00-079-3750 
8010-00-079-3752 
8010-00-079-3754 
8010-00-079-3756 
8010-00-079-3758 
8010-00-079-3760 
8010-00-079-3762 
8010-00-079-3764 
8010-00-159-4519 
8010-00-159-4520 
8010-00-159-4521 
8010-00-159-4522 
8010-00-060-6461 
8010-00-935-7156 

Enamel,  Lacquer  (IB) 

8010-00-664-1914 
8010-00-702-1053 
8010-00-582-4743 
8010-00-851-5525 
8010-00-941-8712 
8010-00-133-5901 
8010-00-181-7791 
8010-00-935-6609 
8010-00-935-7064 
8010-00-935-7075 
8010-00-935-7079 
8010-00-035-7085 
8010-00-598-5936 
8010-00-846-5117 
8010-00-852-9033 
8010-00-852-9034 
8010-00-988-1458 
8010-00-764-8434 
8010-00-848-9272 
8010-00-878-5761 
8010-00-910-8154 
8010-00-167-1139 
8010-00-348-7715 
8010-00-616-9143 
8010-00-616-9144 
8010-00-782-9356 
8010-00-181-7371 
8010-00-936-8366 
8010-00-936-8367 
8010-00-936-8370 

Enamel  Primer  Coating  (IB) 

8010-00-584-2426 
8010-00-159-4518 
8010-00-297-0593 


8010-00-899-8825 

Class  8105 

Bag.  Assembly,  Crew  Relief  (IB) 

8105-00-922-9469 

Bag.  Cloth  (IB) 

8105-00-282-8183 

Bag.  Cotton  (IB) 

8105-00-183-6981 
8105-00-281-3924 
8105-00-183-6982 
8105-00-179-0089 
8105-00-271-1511 
8105-00-183-6985 
8105-00-174-0836 
8105-00-183-6988 
8105-00-290-3360 

Bag.  Currency  (IB) 

8105-00-NIB-0006 
Bureau  of  Engraving  and  Printing, 
Washington,  DC  only 

Bag.  Evidence  (IB) 

8105-00-NIB-OOOl 
8105-00-NIB-0002 
8105-00-NIB-0003 
8105-00-NIB-0004 
8105-00-NIB-0005 

Bag.  Motion  Sickness  (IB) 

8105-00-835-7212 

Bag.  Plastic  (IB) 

8105-00-837-7753 
8105-00-837-7754 
8105-00-837-7755 

Coin  Bags  (SH) 

8105-00-NSH-0005 
8105-00-NSH-0006 
8105-0O-NSH-0008 
8105-00-NSH-0009 
ei05-00-NSH-0010 
8105-00-NSH-OOll 
8105-00-NSH-0012 

Class  8115 

Box,  Set-Up.  Mailing  Dental  (IB) 
8115-00-511-5750 

Box.  Shipping  (IB) 

8115-00-787-2142 
8115-00-787-2147 
eil5-00-101-7b47 
8115-00-101-7638 
8115-00-787-2146 
811f -00-787-2148 
8115-01-010-4085 
8115-01-019-4084 
8115-01-057-1244 
8115-01-057-1243 
8115-01-057-1245 
8115-00-192-1603 
8115-00-192-1604 
8115-00-192-1605 
8115-01-093-3730 

Box.  Wood(SH) 

8115-00-935-5887 
8115-00-935-6525 
8115-00-935-6526 
8115-00-935-6527 
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8115-00-935-6528 
8115-00-935-6530 
8115-00-935-6532 
8115-00-935-6531 

Box.  Wood,  Nailed  (SH) 

8115-01-M0O-0081 

Pine  Bluff  Arsenal,  AR  only 

Wood  Container  (SH) 

8115-L1-599-7220 
8115-L1-599-7320 
8115-L1-599-8020 
8115-L1-599-7920 
8115-L1-465-1020 
Robins  Air  Force  Base,  Georgia  only 

Class  n35 

Block,  Currency  Packing  (IB) 
BEP  Stock  #L-1391 

Chipboard  (IB) 

8135-00-290-0336 
8135-00-782-3948 
8135-00-782-3951 
8135-00-579-6457 

Class  8140 

Pellet  Assembly  (SH) 
8140-01-050-9789 
Cla&s  B305 

Cloth.  Filter  (SH) 

8305-LI^N01-7278 

Naval  Supply  Center,  WA  only 

Class  dSlS 

Buckle.  Belt  (SH) 

8315-00-598-6278 
8315-00-664-9126 
8315-01-069-4982 
8315-00-275-4513 

Sewing  Kit  (SH) 

8315-01-090-5823 
8315-01-222-0680 
8315-01-222-0679 

Class  8346 

Cover.  Te.it  (SH) 
834O-0O-2t2-2397 

Line,  Tent  (SH) 

8340-00-263-0254 
8340-00-263-0255 
8340-00-252-2268 
8340-00-252-2271 
8340-00-252-2273 
8340-00-2.52-2291 
8340-00-556-9689 
8340-00-252-2280 
8340-00-252-2282 
8340-00-252-2297 
8340-00-252-2293 

Pin,  Te.it.  Aluminum  (SH) 

8340-00-261-9749 

Pin.  Tent.  Wood  (SH) 

8340-00-261-9750 
8340-00-261-9751 
8340-00-261-9752 

Pole  Section.  Tent  (SH) 
8340-00-22^-7849 


Shelter  Half.  Tent,  Incomplete  (SH) 
8340-00-577-4168 

Shelter  Half.  Tent.  Complete  (SH) 
8340-01-026-6096 

Class  8345 

Case.  Flag.  Interment  (IB) 
8345-00-782-3010 

Flag.  Signal  (IB) 

8345-00-935-0588 

8345-00-935-0589 

8345-00-935-0590 

a345-00-935-0591 

8345-00-935-0592 

8345-00-935-0594 

8345-00-935-0595 

8345-00-935-0597 

8345-00-935-0598 

8345-00-93W)599 

8345-00-935-0602 

8345-00-935-0604 

8345-00-935-0607 

8345-00-935-0608 

8345-00-935-0633 

8345-00-935-1840 

8345-00-935-0634 

8345-00-935-0638 

8345-00-935-0639 

8345-00-935-0640 

8345-00-926-9977 

8345-00-926-9216 

8345-00-926-9978 

8345-00-926-6804 

8345-00-926-6806 

8345-00-928-9979 

8345-00-926-6807 

8345-00-926-6809 

8345-00-926-9980 

8345-00-926-9219 

8345-00-935-0582 

8345-00-926-9984 

8345-00-926-fl003 

8345-00-926-9985 

8345-00-935-0619 

8345-00-935-1839 

8345-00-935-0620 

8345-00-935-0623 

8345-00-935-0409 

8345-00-935-0624 

8345-00-935-0445 

8345-00-926-6803 

8345-00-935-0446 

8345-00-926-6805 

8345-00-935-0447 

8345-00-926-9987 

8345-00-935-0448 

8345-00-926-6810 

8345-00-926-9988 

8345-00-93S-0450 

8345-00-935-0451 

8345-00-935-0453 

8345-00-926-6002 

8345-00-926-6814 

8345-00-935-0436 

8345-00-935-0437 

8345-00-935-0438 

8345-00-935-0408 

8345-00-935-0441 

8345-00-935-0442 

8345-00-935-0464 

8345-C0-935-0465 

8345-00-935-0466 

8345-00-935-0467 

8345-00-935-0468 


8345-00-935-0470 
8345-00-935-0471 
8345-00-935-0473 
8345-00-935-0474 
8345-00-935-0475 
8345-00-935-0478 
8345-00-935-0480 
8345-00-935-0483 
8345-00-935-0484 
8345-00-935-0626 
8345-00-935-1838 
8345-00-935-0627 
8345-00-035-0407 
8345-00-935-0630 
8345-00-935-0631 

Flag,  Signal.  Vehicle,  Danger  Red  (IB) 

8345-00-260-2724 

Flagstaff,  Wood(SH) 

8345-00-242-3650 

Panel  Marker.  Aerial  Liaison  (SH) 

8345-00-174-6865 

Pennant.  Signal,  and  Special  Flags  HB) 

8345-00-935-0420 
8345-00-935-0517 
8345-00-935-4755 
8345-00-825-1847 
8345-00-935-3201 
8345-00-935-4756 
8345-00-935-0522 
8345-00-914-0086 
8345-00-935-4753 
8345-00-935-4754 
8345-00-935-0404 
8345-00-935-0514 
8345-00-825-1868 
8345-00-935-0406 
8345-00-935-0509 
8345-00-926-5988 
8345-00-935-0512 
8345-00-921-4497 
8345-00-935-3199 
8345-00-825-1839 
8345-00-935-0526 
8345-00-914-6076 
8345-00-914-6080 
8345-00-914-6083 
8345-00-935-0524 
8345-00-926-5987 
8345-00-926-5989 
8345-00-935-0539 
8345-00-926-5991 
8345-00-825-1840 
8345-00-935-0521 
8345-00-914-6087 
8345-00-926-6026 
8345-00-935-0403 
8345-00-935-0536 
8345-00-926-9210 
8345-00-926-9213 
8345-00-926-6028 
8345-00-935-0508 
8345-00-935-0519 
8345-00-935-0415 
8345-00-914-6085 
8345-00-926-9215 
8345-00-935-0411 
8345-00-926-9212 
8345-00-914-7411 
8345-00-914-6079 
8345-00-914-6082 
8345-00-935-0523 
8345-00-935-0417 


8345-00-926-5990 
8345-00-935-0421 
8345-00-926-9207 
8345-00-035-0542 
8345-00-935-052C 
8345-00-935-0492 
8345-00-035-0493 
8345-00-926-9214 
8345-00-935-0513 
8345-00-935-0490 
8345-00-935-0495 
8345-00-926-9208 
8345-00-935-0518 
8345-00-935-0511 
8345-00-914-6084 
8345-00-035-0405 
8345-00-935-0410 
6345-00-935-0525 
8345-00-914-6075 
8345-00-914-6077 
8345-00-914-6081 
8345-00-935-0419 
8345-00-935-0416 
8345-00-935-0537 
6345-00-935-0538 
8345-00-935-0540 
8345-00-935-0541 
8345-00-926-9211 
8345-00-935-0499 
8345-00-935-0500 
8345-00-935-0501 
8345-00-825-1818 
8345-00-935-0497 
8345-00-935-0504 
8345-00-935-1841 
8345-00-935-0418 
8345-00-625-1819 
8345-00-926-1551 
8345-00-935-0503 
8345-00-935-0534 
8345-00-035-1843 
8345-00-926-1548 
8345-00-926-1549 
8345-00-926-1552 

Streamer.  Warning.  Aircraft  (IB) 

8345-00-863-9170 

Class  8405 

Cover,  Service  Cap  (IB) 

8405-01-046-8544 
8405-01-046-8545 

Liner,  Poncho,  Wet  Weather  (IB) 

8405-00-889-3683 
Memphis,  TN  Depot  only 

Poncho.  Wet  Weather  (SH) 

8405-01-100-0976 

Class  8410 

Skirt,  Woman's  (SH) 

8410-01-187-1415 
6410-01-187-1416 
8410-01-187-1417 
8410-01-187-1418 
8410-01-187-1419 
6410-01-187-1420 
8410-01-187-1421 
8410-01-187-1422 
8410-01-187-1423 
8410-01-187-1424 
8410-01-187-1425 
8410-01-187-1426 
8410-01-187-1427 
8410-01-187-1428 


8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 


187-1429 
187-1430 
187-1431 
187-1432 
187-1433 
187-1434 
187-1435 
187-1436 
187-1437 
187-1438 
187-1439 
187-1440 
■187-1441 


Slacks,  Utility,  Woman's  (SH) 

8410-01-074-6193 
8410-01-074-6194 
8410-01-074-6195 
8410-01-074-6196 
8410-01-074-0197 
8410-01-074-6198 
8410-01-074-6199 
8410-01-074-6200 
8410-01-074-7868 
8410-01-074-7869 
8410-01-074-7870 
8410-01-074-7871 
8410-01-074-7B72 
8410-01-074-7873 
8410-01-074-7874 
8410-01-074-7003 
8410-01-074-7004 

Class  8415 

Apron.  Construction  Worker's  (IB) 

8415-00-205-3895 
8415-00-257-4290 

Apron.  Food  Handler's  (IB) 

8415-00-255-8577 
8415-00-634-0205 
8415-00-051-1173 
8415-01-045-0587 

Apron,  Food  Handlers  (SH) 

8415-00-899-3026 

Apron,  Impermeable  (SH) 

8415-00-082-6108 

Apron,  Laboratory  (SH) 

8415-00-634-5023 

Band.  Helmet,  Camouflage  (IB) 

8415-01-110-9981 

Cap,  Food  Handler's  (IB) 
8415-00-234-7677 
8415-00-234h-7678 
8415-00-234-7679 

Cover,  Helmet  (IB) 

8415-00-105-0605 

Cover.  Helmet.  Camouflage  Pattern  (IB) 

8415-01-092-7514 
8415-01-092-7515 

Cover,  Helmet,  Chemical  Protective  (IB) 

8415-01-111-9028  (75,000  each  annually) 

Cover,  Helmet,  Desert  Camouflage  (SH) 

8415-01-103-1349 
8415-01-103-1350 

Coveralls,  Disposable  (SH) 
8415-00-601-0792 


8415-00-601-0793 
8415-00-601-0794 
6415-00-601-0797 
8415-00-601-0801 
8415-00-601-0802 

Hood.  Anti-Flash.  Flame  Resistant  (SHI 

8415-01-268-3473 

Hood.  Spray  Painter's  Protective  (SH) 

8415-00-NSH-OOOl 

Pearl  Harbor  Naval  Shipyard,  HI  only 

Liner.  Coat.  Cold  Weather  (IB) 

8415-00-782-2886 
8415-00-782-2887 
8415-00-782-2888 
8415-00-782-2889 
6415-00-782-2890 
8415-01-062-0679 
Mechanicsburg,  PA  Depot  only 

Liner.  Flyer's  Trousers  (IB) 

8415-00-844-9815 
&41 5-00-844-981 8 
8415-00-844-9817 
8415-00-844-9818 

Liner.  Trousers.  Cold  Weather  (IB) 

8415-01-180-0370 
8415-01-180-0371 
8415-01-180-0372 
8415-01-180-0373 
8415-01-180-0374 
8415-01-180-0375 
8415-01-180-0376 
8415-01-180-0377 

Mask,  Extreme  Cold  Weather  (SH) 

8415-01-006-3468 

Pad.  Helmet.  Flight  Deck  Crewman  s  (IB) 

8415-00-178-6830 
8415-00-178-6831 

Socks.  Extreme  Cold  Weather  (SH) 

8415-00-177-7992 
8415-00-177-7993 
8415-00-177-7994 
8415-01-057-3503 

Traffic  Safety  Clothing  (See  Class  846.'i  also) 
(IB) 

8415-00-177-4978 
8415-00-177^974 

Class  8430 

Footwear  Cover  (IB) 

8430-01-196-8394 
8430-00-580-1205 
8430-00-580-1206 
8430-00-591-1359 
843O-01-162-4453 

Slide  Fastener  Unit.  Laced  Boot  (IB) 

8430-0O-46S-1888 
8430-00-465-1889 
6430-00-465-1890  '  ~ 

Class  8440 

Belt.  Coat  (IB) 

8440-00-261-4965 
8440-00-261-4966 

Belt.  Trousers  (IB) 
8440-00-270-0535 
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6440-00-412-2309 
8440-00-573-1666 
8440-00-270-0536 
3440-00-412-2312 
644.0-0O-573-1765 
8440-00-270-0537 
6440-00-412-2314 
6440-00-573-3727 
8440-00-290-0567 
8440-01-052-9738 
8440-00-290-0568 
8440-01-052-9739 
8440-00-269-5311 
8440-01-052-9740 
8440-00-634-5632 
8440-00-753-6363 
8440-00-577-4177 
e440-00-753-6364 
8-140-00-577-4178 
8440-00-753-6365 
8440-00-270-0541 
8440-00-412-2328 
6440-00-270-0542 
6440-0O-41 2-2341 
8440-00-270-C543 
8440-00-412-2342 
8440-01-167-7246 
8440-01-175-7851 
8440-01-175-7853 
8440-01-175-7850 
8440-01-204-2610 
8440-01-175-7854 
8440-01-175-7852 
8440-01-181-MlO 
8440-01-181-4411 
8440-01-204-2610 

Handkerchief.  Muns  (SH) 

8440-00-261-4246 

Neckerchief  (IB) 

8440-01-198-5175 

Neckerchief.  Camouflage.  Desert  (IB) 

8440-01-148-4549 

Necktie  (IB) 

8440-01-156-0373 
8440-01-171-7571 
8440-01-190-0006 
8440-00-555-7194 

Scai^.  Man's.  Wool (SH) 

8440-01-005-2558 
8440-00-160-6843 
6440-00-823-7520 

Suspenders.  Trousers  (IB) 

8440-00-221-0852 

Class  8445 

Belt.  Trousers,  Cotton  (IB) 

8445-01-068-8339 
8445-01-068-8340 
8445-01-075-0013 
8445-01-075-0014 
8445-01-075-0015 

Scarf.  Neckwear  (IB) 

8445-00-549-5363 

Class  8453 

Holder.  Identification  (IB) 

8455-00-898-9730 
Medal  (SH) 
8455-00-261-4501 


Medal  Sets  (SH) 

8455-00-082-5528 
8455-00-269-5761 
8455-00-269-5783 
8455-00-269-5763 
8455-00-269-5764 
8455-00-269-5782 

Scarf.  Branch  of  Service  (IB) 

8455-00-916-8398 
8455-00-405-2294 
8455-00-985-7336 
8455-01-078-0745 

Class  8460 

Briefcase  (SH) 

6460-01-193-9769 

Case,  Map  and  Photograph  (SH) 

8480-00-368-1281 

Cover  Map  (SH) 

8460-00-287-2137 
8460-00-287-2140 

Kit  Bag,  Flyer's  (IB) 
8460-00-606-8366 

Class  8465 

Bag,  Soiled  Clothes  (IB) 
8465-00-122-0362 
8465-00-122-0363 
8465-00-122-0364 

Beg,  Barrack  (IB) 

8465-00-530-3692 

Bag.  Chemical  Protective  Clothing  Outfit  (IB) 

8465-01-216-6259 

Bag.  Laundry  (SH) 

8465-00-616-9576 

Bag,  Laundry,  Self-Closing,  Hopeless  (SH) 

8465-00-656-0816 

Bag,  Personal  Effects  (SH) 

8465-00-174-0808 

Bag,  Sleeping,  Firefighter's  (IB) 

8465-00-081-0798 

Bog,  Soiled  Clothes  (SH) 

8465-00-122-3869 

Bag,  Soiled  Clothes,  Submarine  (IB) 

&J65-00-762-7671 

Belt.  Individual,  Equipment,  Nylon.  LC-1  (IB) 

8465-00-001-6487 
8465-00-001-6488 
8465-01-120-0674 
8465-01-120-0675 

Belt.  M.P.  (IB) 

8465-00-527-8843 

Binding.  Snowshoe.  Universal  (IB) 

8465-00-965-2175 

Canteen,  Water,  Plastic  (IB) 

8465-01-115-0026 

Mechanicsburg.  PA;  Tracy.  CA;  &  Oakland, 
CA  DLA  Depots  only 

Carrier.  Intrenching  Tool  (IB) 
8465-00-001-6474 


Case.  Field.  First  Aid  (IB) 
8465-00-935-6814 

Case.  Maintenance  Equipment,  Small  Amis 

(IB) 

8465-00-781-9564 

Clipboard.  Pilot's  (SH) 
8465-01-012-9174 
Clothes  Stop  (IB) 
8465-00-377-5701 

Cover.  Field  Pack.  Camouflage  (IB) 
8465-01-103-0659 

Cover,  Field-Pack.  Camouflage.  White  (SH) 

8465-00-001-6478 

Cover.  Water.  Canteen  (IB) 

8465-00-118-4956 

Fieldpack.  Canvas  (SH) 

8485-00-205-3493 

Lanyard.  Pistol  (SH) 

8465-00-262-5237 
8465-00-965-1705 

Mat.  Sleeping,  Cold  Weather  (SH) 

6465-01-109-3369 

Necklace.  Personnel.  Identification  (SH) 

8465-00-261-6629 

Pack.  Personal  Gear  (SH) 

8465-01-141-2321 

Pocket.  Ammunition  Magazine  (IB) 

8465-00-782-2239 
8465-00-261-4983 

Protector.  Trousers,  Pistol  Holster  (IB) 

8465-00-682-6741 

Sheath,  Ax  (SH) 

8465-01-110-2078 

Sheath,  Brush  Hook  (Bush)  (SH) 

8465-01-136-4720 

Sheath.  McLeod  Tool  (SH) 

8465-01-136-4718 

Sheath,  Pulaski  Tool  (SH) 

8465-01-067-9999 

Sheath.  Shovel.  Hand  (SH) 

8465-01-136-4719 

Strap.  Shoulder.  Quick  Release.  Right  Hand 
(IB) 

8465-01-078-9282 

Mechanicsburg,  PA  A  Richmond,  VA  Depots 
only 

Strap.  Waist,  with  Pad.  LC-2  (IB) 

8465-01-075-8164 

Strap.  Webbing.  Cargo,  Tie-Down  (IB) 

8465-00-001-6477 

Strap.  Webbing,  Frame  Attaching  (IB) 

8465-01-151-2891 

Strap,  Webbing,  Waist.  LC-1  (IB) 

8465-00-269-0481 


Strap,  Shoulder,  Quick  Release,  Left  Hand 
(IB) 

846&-OO-26g-0482 
Richmond,  VA  Depot  only 

Suspenders,  Individual  Equipment  Belt  (IB) 
8465-00-001-6471 

Traffic-Safety  Clothing  (IB) 

8465-00-177-4975 
8465-00-177-4976 
8465-00-177-4977 

Water  Bag.  Nylon  Duck  (SH) 
6465-01-185-5511 

Whistle.  Ball.  Plastic  (IB) 

8465-00-254-8803 

Class  8470 

Headband.  Ground-  Troop  '/Parachutists ' 
Helmet  (IB) 

8470-01-092-8493 
8470-01-092-8492 

Neckband,  G.  T.,  Helmet  Liner  (IB) 
8470-01-753-6166 

Pad.  Parachutists' Helmet  (IB) 
8470-01-092-8494 

Strap,  Chin,  Ground  Troops' /Parachutists' 
Helmet  (IB) 

8470-01-092-7534 

Strap,  Chin,  Parachutist  Steel  Helmet  (IB) 
8470-00-032-2737 

Strap,  Retention.  Parachutists'  Helmet  (IBJ 

8470-01-092-7524 

Strap,  Soldier's  Steel  Helmet  M-1  (IB) 

8470-00-030-8003 

Suspension  Assembly.  Liner,  Helmet  (IB) 

8470-00-880-8814 

Suspension-Assembly,  Ground  Troops '/ 
Parachutist  (IB) 

8470-01-092-7516 
8470-01-092-7517 
8470-01-092-7518 
8470-01-092-7519 

Class  8520 

Soap.  Toilet  (IB) 

8520-00-228-0598 
8520-01-058-7463 
8520-00-141-2519 

Class  8540 

Paper,  Toilet  Tissue  (IB) 

8540-00-530-3770  GSA  Zone  1  only 
8540-01-055-6094 

Class  8915 

PoUtoes.  White,  Fresh  (SH) 

8915-00-456-6111     Whole 
8915-00-228-1945     Diced 
DLA  in  North  Carolina  and  South  Carolina 
only 


Class  8970 

Food  Packet.  Survival,  Aircraft,  Life  Raft, 
Indiv,  (SH) 

8970-01-028-9406 

Class  9905 

Holder.  Card-Ubel  (IB) 
9905-00-866-0334 

Plate,  Marking,  Blank  (SH) 
9905-00-473-6336 

Sign-Kit,  Vehicle  (SH) 

9905-00-565-6267 

Tag,  Key  (SH) 

9905-00-245-7826 

Tag,  Marker  (SH) 

9905-00-537-8954 
9905-00-537-8955 
9905-00-537-8956 
9905-00-537-8957 

Tree  Shade  (SH) 

9905-00-NSH-OOOl     8*  X  12* 
9905-0a-NSH-0153     8'  X  16' 

BLM  and  U.S.  Forest  Service.  Washington 
and  Oregon  only 

Class  9920 

Ash  Receiver,  Tobacco  (IB) 
9920-00-682-6757 

Cleaner,  Tobacco  Pipe  (SH) 

9920-00-292-5946 

U.S.  Postal  Service  Items 

Divider,  Separation  (SH) 

P.S.  #01037-A 
P.S.  #01037-B 

Lead  Seal  with  Cord  Attachment  (SH) 
P.S.  #0815 

Marker,  I.D.,  Plastic  (SH) 

P.S.  #01036 
P.S.  #01036-A 
P.S.  #01036-B 
P.S.  #01036-C 
P.S.  #01036-D 
P.S.  #01036-E 
P.S.  #01036-F 

Pad,  Shoulder  Strap  (SH) 

P.S.  #0-1212 

Pallet,  P.S.,  Material  Handling  (SH) 

3990-00-NSH-0008     (62'  X  48") 
Postal  Service,  Western  Area  Supply  Center 
only 

Pocket,  Imitation  Leather  (SH) 

P.S.  #D-1200-G 

Safety  Guard  (SH) 

P.S.  #1075-B 

Seal.  Metal  Band  (SH) 

P.S.  #0816-A 
P.S.  #0816-B 

Seat  Assembly.  Complete  (SH) 
P.S.  #054-A 


Seat  Cover  (SH) 
P.S.  #054-8 
Stool  (SH) 
P.S.  #127-A 
P.S.  *127-B 
P.S.  #127-C 
P.S.  #127-0 

Strap.  Mail  Tray  (IB) 

P.S.  Item  #01067 

Strap,  Tie,  Mail  Carrier's,  with  buckle  (IB) 

P.S.  #01216-0 
P.S.  #D1216-E 
P.S.  #01216^ 

Tray,  Fiberboard.  Three-Sided  (SH) 
P.S.  #D-3915 

Military  Resale  Commodities 

Procedures  for  ordering  military  resale 
commodities  are  contained  in  §  51-5.6, 
Code  of  Federal  Regulations,  Title  41. 


Item 
No. 


040 

041 
060 
061 
062 
063 
064 
065 
066 
067 
068 
204 
500 
501 
503 
504 
506 

507 
510 
519 

520 

521 
522 
523 
524 
525 
526 
527 
528 
529 

541 
542 
543 
544 

554 
555 

556 

557 

563 
564 
568 

570 
574 


Item  Name 


Pen,  twist  action,  black  ink  (IB). 

Pen,  twist  action,  t>lue  ink  (IB) 

Roller  ball  pen,  red  (IB). 

Roller  ban  pen,  blue  (IB) 

Roller  ball  pen,  black  (IB) 

Retractable  pen,  black  (IB) 

Retractable  pen,  blue  (IB). 

Ultra  fine  tip  marker,  red  (IB) 

Ultra  fine  tip  marker,  blue  (IB). 

Ultra  fine  tip  marker,  black  (IB). 

Perxal,  mecharocal,  0.5  mm  lead  (IB) 

Oeaner,  tobacco,  pipe  (SH) 

Room  air  freshener  (IB). 

Deodorizer,  toilet  bowl  (IB) 

Bowl  deodorizer  (IB). 

Bowl  deodorizer  (IB). 

Air  deodorizer,  push-up  type,  floral  spnng 

(IB). 
Air  deodorizer,  push-up  type,   lemon  (IB) 
Cleaner,  all  purpose  (IB). 
Fatxic  softener  sheets,  reusable.  8-3/4  x  4' 

(60  count)  (IB). 
Fabric  softener  sheets,  reusable.  6-3/4  »  *' 

(40  count)  (IB). 
Candle,  air  freshening,  fruit  (IB). 
Candle,  air  freshening,  holiday  (IB) 
Candle,  air  freshening,  fkxal  (IB). 
Candle,  air  freshenirig,  berry  (IB) 
CarxJIe.  air  freshening,  forest  (IB). 
Candle,  air  fresfiemng.  carnival  (IB) 
Candle,  air  fresfiening.  festival  (IB) 
Candle,  air  freshening,  herbal  (IB) 
CarxJIe,  air  fresfiening.  assorted  scents  with 

hokJers(IB). 
Scrubber,  bathroom,  with  handle  (IB) 
ScrU)t)er,  kitctien.  with  handle  (IB) 
Scnjt>ber.  grill  &  garage,  with  handle  (IB) 
Scrutiber,  nylon  r»et  over  polyurettuine  pad 

(IB). 
Scrubber,  nykxi,  rectangular  (IB). 
Scrubber,  kitchen,  4-5/8  x  3-1/16  k  13/16' 

(IB). 
Sca-bber.  bathroom.  4-5/8  x  3-1/16  «  13/ 

16-  (IB). 
Scrut>t>er.  general  household.  6-3 '8  «  3-4/ 

16  X  r  (IB). 
Scrut>t)er.  plastic,  for  teflon  (IB) 
Scrubber,  stainless  steel  (IB) 
Board,  ironir>g.  tat>le  top  (IB) 
Ctotfiespins.  plastic  (IB). 
Clottiesline.  plastic,  rayon  reinlorced.  lOO-tt 

(IB). 
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It6fll 

No. 


575 

576 
577 
578 

581 
583 
584 
593 
594 
596 

597 
598 
599 
620 
621 
622 
650 
721 
723 
727 
730 

754 
755 
756 
820 
824 
826 
828 
832 
850 
860 
862 
901 
902 


Item  Name 


Item 
No. 


(IB) 
(IB) 
5/8' 


903 
904 
90S 
907 
908 
909 
912 
914 
915 
916 
918 
919 


Sponge,  cellulose.  5-1. '2  «  3-58  x  1-1/8* 

(IB) 
Sponge,  cellulose.  7-3/9  «  4  *  1-3/4 
Sponge,  cellulose.  5-1/2  x  3-5/8  x  1 
Sponge,  cellulose.  5-1/2  x  3-5/8  m 

(IB). 
Flatware,  assorted.  PG  o(  24  (IB) 
Flatv^are.  forks.  PG  ol  24  (IB). 
Flatware,  spoons.  PG  of  24  (IB) 
Sponge,  bath,  circular  OB) 
Swatter,  tly.  plastic  (IB) 
Cutlery  set.  plastic,  heavy  duty  (8  ea  knrves 

forks,  spoons)  (IB). 
Knives,  plastic,  tieavy  duty  (IB). 
Forks,  plastic,  heavy  duty  (IB). 
Spoons,  plastic,  heavy  duty  (!B). 
Vest  safety  joggers,  small  (IB). 
Vest,  safety,  joggers,  medium  (IB) 
Vest,  safety,  joggers,  large  (IB). 
Dryer,  sweater  (IB). 
Pa'r:t  roller  cover,  economy.  9'  (IB). 
Paint  roller  cover.  aH  purpose.  9'  (IB). 
Paint  roMer  cover,  high  pile,  9'  (IB). 
Paint  roller  cover,  for  rough  surfaces.  9' 

(IB). 
Pillow.  Standard.  20'  x  26*  (!B) 
Pillow.  Queen.  20*  x  30*  (IB) 
Pillow.  Kmg.  20*  x  36*  (IB) 
Opener,  can  A  bottle  (13). 
Slicer.  cheese  (IB) 
Peeler,  vegetable  (IB). 
Cutter  pizza  (IB) 
Spatula,  plate  &  bowl  (IB) 
Bib,  baby,  cotton  (IB). 
Hooks,  laundry,  plastic  (!3) 
Brush,  bnt,  plastic  (IB). 
Broom,  mixed  fiber  (IB). 
Broom,  push,   indoor-outdoor, 

(IB). 

Broom, 

Broom. 

Broom. 


54*   handle 


parlor,  corn,   medium  weight  (IB) 

com,  plastic  cap  (IB). 

plastic  filament,  flagged  ends  (13) 
Broom,  plastic  rUament  angle  cut  (IB). 
Broom,  plastic  filament,  angle  tilt  (IS). 
Broom,  whisk,  com  (IB). 
Brush,  lint,  plastic  filament  (IB). 
Brush,  bartiecue,  with  scraper  (18). 
Brush,  counter,  plastic  (IB). 
Brush,  bowl,  sanitary,  nylon  filament  (IB) 
Brush,  scrub.  tKxisehokl  (IB). 
Brush,  scrub,  plastic  block,  vinyl   filament 
(IB). 

920  Handle,   mop,   spnng  lever,  for   wet  mop- 
heads  (IB). 

921  I  Mop.  anglematic  (IB). 

922  I  Applicator,  wax.  foam  block  (IB). 

923  liAop.  automatic  block  sponge  (IB) 

924  Mop.  bkx:fc  spon^^  with  scrub  stnp  brush 

(IB). 

925  Mop.  dustmg,  nykjn  (IB). 

926  l^p.  stick,  orlon/rayon  yarn,  wet  (IB). 

927  Mop.  stk:k,  rayon  yam.  wet  (IB). 

928  Mop,  stick,  cotton  yarn,  wet  (IB). 
931     Refill,  for  #921  (IB). 

933  Refilt,   mop.  automatic,   bkx:k   sponge,   for 

923  (IB). 

934  Refill,  mop.  block  sponge,  for  924  (IB) 

936  Mophead,  orlon/rayon  yarn,  wet  (IB) 

937  Mophead,  cotton  yam.  wet  (IB). 
941     Ctoth,  dish,  knitted  cotton  (IB). 

943  Towel,  modern  design  (IB). 

944  Osh  ctoth.  modem  design  (IB). 

945  Towet,  kitchen,  cotton  (IB). 

946  Potholder.  quilted,  cotton  (IB) 

947  Oven  mitt,  modern  design  (IB) 

948  Potfiokler.  modem  design  (IB). 

949  Mitt,  oven,  quilted,  cotton  (IB). 

950  Mop.  dish  and  bottle,  wood  handle  (IB). 

955  I  Brush,  vegetable/utility,  plastic  filament  (IB) 

956  I  Brush,  bottle,  nyton  filament  (IB) 

957  I  Brush,   dish  and  pan.   nylon   filament   (IB) 


959 
962 

964 

965 
970 

971 

972  I 

973  1 


Item  Name 


974 
975 
977 
978 
979 
980 
981 
982 
983 
986 
995 


Brush,  pastry  and  basting  (IB). 

Cover,  ironing  txjard.  silicone  and  pad.  poly 

foam  (IB). 
Cover.     Ironing     board,     silicone,     double 

coated  (IB). 
Cover,  ironing  fxjard.  color  coated  (IB). 
Bag.  washing  machine,  nyton  with  zipper 

(IB). 
Towel  dish,  traditional  design  (IB). 
Dish  cloth,  traditional  design  (IB). 
Tov»el.  contemporary  design  (IB). 
Dish  cloth,  contemporary  design  (IB). 
Oven  mitt,  traditional  design  (IB). 
Oven  mitt,  contemporary  design  (IB). 
Pot  holder,  contemporary  design  (IB). 
Pot  holder,  traditional  design  (IB) 
Ctoth,  all  purpose,  cotton  (IB). 
Towel,  fashion  design  (IB). 
Potholder.  fashion  design  (IB). 
Cloth,  dusting  (IB). 
Cloth,  wash,  face  (IB). 
Dustpan,  plastic  (IB). 


Administrative  Services 

Department  of  Commerce: 
Herbert  Hoover  Building,  14th  A 

Constitution  Avenue  NW.,  Washirtgton, 

DC  (SH) 
Department  of  Defense: 
DCASR  Building  B-95,  805  Walker  Street 

Marietta,  Georgia  (SH) 
Department  of  Transportation: 
FAA  Regional  Office,  East  Point,  Field 

Facilities  and  Accounting  Office, 

Hapeville,  Georgia  (SH) 
Environmental  Protection  Agency: 
1860  Lincoln  Street.  Denver,  Colorado  (SH) 
Marfair/Fairchild  Building.  Washington, 

DC  (SH) 
Waterside  Mall  Complex.  Washington.  DC 

(SH) 
345  Courtland  Street  NE.,  Atlanta,  Georgia 

(SH) 
General  Services  Branch.  230  South 

Dearborn  Street,  Chicago.  Illinois  (SH) 
26  Federal  Plaza,  New  York,  New  York 

(SH) 
6th  and  Walnut  Street.  Philadelphia, 

Pennsylvania  (SH) 
Crystal  Mall  Complex.  Arlington,  Virginia 

(SH) 

Assembly 

Department  of  Army: 
Kit  Camouflage  Support  System,  U.S.  Army 

Troop  Support  Command,  St.  Louis. 

Missouri  (IB) 
Department  of  Defense: 
Belt.  Trousers  (IB) 
Food  Packet.  Assault  Ration  (897O-01-225- 

6504)  (SH) 
Food  Packet.  Survival.  Abandon  Ship 

(8970-00-29»-1365)  (IB) 
Food  Packet,  Survival,  General-Purpose, 

Individual  (8970-00-082-5665)  (IB) 
General  Services  Administration: 
Belt  Weather  Kit  (6660-01-024-2638)  (SH) 
Canteen.  Water  Disposable  (8465-01-062- 

5854)  (SH) 
Dinnerware  Kit  (7360-00-1.39-0480)  (SH) 
Living  Kit,  Basic  and  Supplemental  (SH) 
Mop-up  Kit,  Lateral  Line  (4210-01-029- 

0369)  (SH) 


Bursting  and  Packaging  of  Commemorative 
Stamps 

U.S.  Postal  Service: 
Washington,  DC  (SH) 

Cage  Cleaning 

Department  of  Health  and  Human  Services- 
Food  and  Drug  Administration.  Federal 
Office  Building  «8,  200  C  Street  SW.. 
Washington,  DC  (SH) 

Cardboard  and  Paper  Scrap  Recovery 

Department  of  Army: 
New  Cumberland  Army  Depot. 
Pennsylvania  (SH) 
Department  of  Energy: 
Bonneville  Power  Administration.  Portland. 
Oregon  (SH) 

Carpet  Cleaning 

General  S«rvices  Administration: 

Porthind.  Oregon,  plus  10-mile  radius  (SH) 

Carwash 

Department  of  Interior 
Bureau  of  Land  Management.  Medford 
District  Office.  3040  Biddle  Road. 
Medford,  Oregon  (SH) 

Catering  Service 

Department  of  Air  Force: 
Military  Entrance  Processing  Station. 
Jackson,  Mississippi  (SH) 
Department  of  Army: 
New  Cumberland  Army  Depot,  Military 
Entrance  Processing  Station,  Building 
521,  New  Cumberland,  Pennsvlvania 
(SH) 

Commissary  Shelf  Stocking 

Department  of  Navy: 
Naval  Air  Station,  Alameda,  California 

(SH) 
Naval  Air  Station.  Long  Beach.  California 

(SH) 
Naval  Air  Station.  Miramar.  San  Diego, 

California  (SH) 
Naval  Air  Station.  North  Island.  San  Diego. 

California  (SH) 
Naval  Station,  San  Diego,  California  (SH) 
Naval  Training  Center,  San  Diego, 

California  (SH) 
Mare  Island  Naval  Shipyard.  Vallejo. 

California  (SH) 
Commissary  Branch  Store,  Mayport, 

Florida  (SH) 
Naval  Air  Station,  Pensacola,  Florida  (SI  I) 
Naval  Air  Station.  Barbers  Point,  Oahu, 

Hawaii  (SH) 
Naval  Base,  Pearl  Harbor.  Hawaii  (SH) 
Naval  Training  Center.  Great  Lakes.  Illinois 

(SH) 
Naval  Air  Station,  Brunswick.  Maine  (SI  I) 
Naval  Air  Station,  Patuxent  River. 

Maryland  (SH) 
Naval  Constructioi-  battalion  Center, 

Gulfport,  Mississippi  iSM* 
Naval  Administrative  Unit,  Scotia.  New 

York  (SH) 
Naval  Statioii,  Roosevelt  Roads.  Fhierto 

Rico  (SH) 
Naval  Education  Training  Center,  Newport. 

Rhode  Island  (SH) 
Naval  Station  and  Naval  Weapons  Station. 

Charleston.  South  Carolina  (SH) 
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Branch  Commissary  Store,  Little  Creek 

Naval  Amphibious  Base,  Building  3324, 

Norfolk.  Virginia  (SH) 
Naval  Station.  Norfolk,  Virginia  (SH) 
Branch  Commissary  Store,  Building  350, 

Norfolk  Naval  Shipyard,  Portsmouth, 

Virginia  (SH) 
Nava!  Air  Station.  Oceana,  Virginia  Beach, 

Virginia  (SH) 
Naval  Submarine  Base,  Bangor, 

Washington  (SH) 
Naval  Air  Station,  Whidbey  Island,  Oak 

Harbor,  Washington  (SH) 
Naval  Support  Activity,  Sand  Point. 

Seattle,  Washington  (SH) 

Commissary  Shelf  Stocking  and  Custodial 
Service 

Department  of  Air  Force: 
Gunter  Air  Force  Station,  Alabama  (SH) 
Maxwell  Air  Force  Base,  Alabama  (SH) 
Eielson  Air  Force  Base,  Alaska  (SH) 
Elmendorf  Air  Force  Base,  Alaska  (SH) 
Little  Rock  Air  Force  Base,  Arkansas  (SH) 
George  Air  Force  Base,  California  (SH) 
Lowry  Air  Force  Base,  Colorado  (SH) 
Homestead  Air  Force  Base,  Florida  (SH) 
Hickam  Air  Force  Base,  Hawaii  (SH) 
Mountain  Home  Air  Force  Base,  Idaho  (SH) 
Scott  Air  Force  Base,  Illinois  (SH) 
Nellis  Air  Force  Base,  Nevada  (SH) 
Kirtland  Air  Force  Base,  New  Mexico  (SH) 
Griffiss  Air  Force  Base,  New  York  (SH) 
Minot  Air  Force  Base,  North  Dakota  (SH) 
Alius  Air  Force  Base,  Oklahoma  (SH) 
Shaw  Air  Force  Base,  South  Carolina  (SH) 
Goodfellow  Air  Force  Base,  Texas  (SH) 
Lackland  Air  Force  Base.  Texas  (SH) 
Langley  Air  Force  Base,  Virginia  (SH) 
Francis  E.  Warren  Air  Force  Base, 
Wyoming  (SH) 

Department  of  Army: 
Fort  Benjamin  Harrison,  Indiana  (SH) 
Fort  Monmouth,  New  Jersey  (SH) 

Department  of  Navy: 
Branch  Commissary  Store,  Naval  Support 
Activity,  New  Orleans.  Louisiana  (SH) 

Commissary  Warehousing  Service 

Department  of  Air  Force: 
Maxwell  Air  Force  Base  Alabama  (SH) 
Mountain  Air  Forf^e  Base,  Idaho  (SH) 
Scott  .Air  Force  Base,  Illinois  (SH) 
Columbus  Air  Force  Base,  Mississippi  (SH) 
Minot  Air  force  Base,  North  Dakota  (SH) 
Alius  Air  Force  Base,  Oklahoma  (SH) 
Shaw  Air  Force  Base,  South  Carolina  (SH) 
Langley  Air  Force  Base.  Virginia  (SH) 
Francis  E.  Warren  Air  Force  Base, 
Wyoming  (SH) 

Commissary  Shelf  Stocking/Custodial/ 
Warehousing 

Department  of  Air  Force: 
McClellan  Air  Force  Base.  California  (SH) 
Robins  Air  Force  Base.  Georgia  (SH) 
McConnell  Air  Force  Base.  Kansas  (SH) 
Cannon  Air  Force  Base,  New  Mexico  (SH) 
Sheppard  Air  Force  Base.  Texas  (SH) 
Hill  Air  Force  Base.  Utah  (SH) 

Completion  of  Form  DD  1574  and  DD  1574-1 

Department  of  Air  Force: 
Robins  Air  Force  Base,  Georgia  (SH) 

Computer  Tape  Verification 

Department  of  Air  Force: 


Tinker  Air  Force  Base,  Oklahoma  (SH) 
Curroncy  PackogLog 

Department  of  Treasury: 
Bureau  of  Engraving  and  Printing. 
Washington,  DC  (SH) 

DocumeDl  Destniction 

Department  of  Treasury: 
Internal  Revenue  Service,  Cincinnati 
SeiYice  Center,  200  West  Fourth  Street. 
Covington,  Kentucky  (SH) 

Drill  Sharpening 

Department  of  Navy: 
Naval  Supply  Center,  San  Diego,  California 
(SH) 

Eliivator  Operation  Service 

General  Services  Administration: 
Wyoming  Valley  Veterans  Building,  19 
North  Main  Street,  Wilkes-Barre, 
Pennsylvania  (SH) 

Food  Service 

Department  of  Air  Force: 
Sheppard  Air  Force  Base,  Texas  (SH) 

Food  Service  Attendant 

Department  of  Air  Force: 
914th  Tactical  Airiift  Group  (AFRFES), 

Niagara  Falls  International  Airport, 

Niagara  Falls,  New  York  (SH) 
Department  of  Army: 
Consolidated  Enlisted  Dining  Facility, 

Building  61,  Fort  McPherson,  Georgia 

(SH) 
Seneca  Army  Depot.  Romulus,  New  York 

(SH) 

Forms /Publication  Storage  and  Distribution 

Department  of  Agriculture: 
Landover,  Maryland  (SH) 
Department  of  Treasury: 
Bureau  of  Alcohol,  Tobacco  and  Firearms. 
1200  Pennsylvania  Avenue.  NW., 
Washington,  DC  (SH) 

Furniture  Rehabilitation 

General  Services  Administration: 

Alius  .Air  Force  Base.  Oklahoma  (SH) 
Lawton.  Oklahoma  includi.ng  Fort  Sill  (SH) 
Oklahoma  City.  Oklahoma,  plus  25-miie 

radius,  including  FAA  and  Tinker  Air 

Force  Base  (SH) 
San  Antonio,  Texas,  plus  40-mile  radius 

(SH) 
Wichita  Falls,  Texas,  including  Sheppard 

Air  Force  Base  (SH) 

Furniture  Rehabilitation  (Metal) 

Department  of  Navy: 
Naval  Ordnance  St.- ticn,  Louisville, 
Kentucky  (IBJ 

Ground  Maintenance 

Department  of  Air  Force: 
26  Buildings.  1  Area,  and  4  Athletic  Fields. 

Edviards  Air  P'orce  Base,  California  (SH) 
Departm.ent  of  Army: 
5  Buildings  and  6  Fields.  Fort  Ord. 

California  (SH) 
Lewiston  Levee  Parkway,  Nez  Perce 

County,  Idaho  (SH) 
Bonneville  Lock  and  Dam,  Bonneville, 

Oregon  (SH) 


BEST  COPY  AVAILABLE 


U.S.  Army  Reserve  Facility-Portland 

(South),  Sears  Hall.  Z731  SW.  Multnomah 

Boulevard,  Portland,  Oregon  (SH) 
U.S.  Army  Reserve  Facility-Portland 

(West),  Sharff  Hall,  8601  N.  Chautauqua 

Boulevard,  Portland,  Oregon  (SH) 
Asotin  Recreation  Area,  Asotin  Coimty, 

Washington  (SH) 
Cemetery  Grounds  (includes  opening  and 

closing  of  graves).  Fort  Lawton, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Building  4306, 

Grant  County  Airport  Moses  Lake, 

Washington  (SH) 
U.S.  Army  Reserve  Facility.  Mann  Hall,  N, 

4415  Market  Street,  Spokane, 

Washington  (SH) 
U.S.  Army  Reserve  Facility.  N.  3800 

Sullivan  Road,  Trentwood.  Washington 

(SH) 
Vancouver  Army  Barracks,  Vancouver, 

Washington  (SH) 
Department  of  (kimmerce: 

National  Oceanic  and  Atmospheric 

Administration.  National  Marine 

Fisheries  Service.  2725  Montlake 

Boulevard  East,  Seattle,  Washington 

(SH) 
Department  of  Energy: 
Morgantown  Energy  Technology  Center, 

Morgantown.  West  Virginia  (SH) 
Department  of  Interior 
Wheeler  National  Wildlife  Refuge.  Decatur, 

Alabama  (SH) 
Ash  Woods.  French  Drive  &  Independence 

Avenue  to  17th  Street  4  Independence 

Avenue.  Washington.  DC  (SH) 
National  Park  Service.  LBJ  Memorial 

Grove.  Constitution  Gardens, 

Washington,  DC  (SH) 
Department  of  Navy: 
Marine  Corps  Air  Station.  Yuma,  Arizona 

(SH) 
Naval  Weapons  Center,  China  Lake, 

California  (SH) 
Mare  Island  Naval  Shipyard,  Combat 

Systems  Technical  School  Command. 

Vallejo,  California  (SH) 
Naval  Air  Station  Miramar,  15  Parcel 

Areas,  San  Diego,  California  (SH) 
U.S.  Nava!  Security  Activity.  Skaggs  Island, 

Sonoma.  California  (SH) 
Naval  Ordnance  Station,  Nonindustrial 

Area.  Indian  Head,  Maryland  (SH) 
Nava!  Weapons  Station.  2  Parks.  5 

Buildings,  and  7  Areas.  Yorklown, 

Virginia  (SH) 
Naval  Air  Station,  Whidbey  Island, 

Washington  (SH) 
Department  of  Transportation: 
Federal  .'\viation  Administration,  AF^FO. 

55  Midway  Avenue,  Daytona  Beach. 

Florida  [SH] 
Federal  Aviation  .Administration,  Airway 

Facilities  Sector,  1 100  South  Service 

Road,  Aflanla.  Georgia  (SH) 
Federal  Aviation  Administration.  Air  Route 

Traffic  Control  Center.  Ronkonkoma, 

New  York  (SH) 
Federal  Aviat;on  Administration.  New 

York  TR.\CON  Facility.  Westbury,  New 

York  (SH) 
Federal  Aviation  Administration.  Air  Route 

Traffic  Control  Center.  Leesburg.  Virginia 

(SH) 
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Department  of  Treasury: 
U.S.  Secret  Service,  Special  Training 

Building  and  Complex,  Beltsville. 

Maryland  (SH) 
General  Services  Administration: 
Federal  Center.  620  Central  Avenue. 

Alunieda.  California  (SH) 
Federal  Building  and  U.S.  Post  Office.  11000 

Wilshire  Boulevard,  Los  Angeles, 

CalifoTiia  (SH) 
U.S.  Geological  Survey.  345  MiddleHeld 

Road,  Menlo  Park.  California  (SH) 
Federal  Building,  2800  Cottage  Way. 

Sacramento,  California  (SH) 
U.S.  Court  of  Appeals.  7th  and  Mission 

Streets,  San  Francisco,  California  (SH) 
Social  Security  Administration  Complex. 

6401  Security  Boulevard.  Baltimore, 

Maryland  (SH) 
Social  Security  Administration  Computer 

Center.  6201  Security  Boulevard, 

Baltimore,  Maryland  (SH) 
Internal  Revenue  Service  Center.  310 

Lowell  Street,  Andover,  Massachusetts 

(SH) 
Federal  Building.  1002  NE.  Holladay, 

Portland.  Oregon  (SH) 
Pioneer  Courthouse,  520  SW.  Morrison, 

Portland,  Oregon  (SH) 
U.S.  Courthouse.  620  SW.  Main,  Portland, 

Oregon  (SH) 
Wyatt  Federal  Building,  1220  SW.  Third, 

Portland,  Oregon  (SH) 
Federal  Building,  500  West  12th. 

Vancouver.  Washington  (SH) 
National  Aeronautics  and  Space 

Administration: 
Goddard  Space  Flight  Center.  Greenbelt, 

Maryland  (SH) 
U.S.  Postal  Service: 
1088  Nandino  Boulevard,  Lexington. 

Kentucky  (SH) 
Veterans  Administration: 

Medical  Center,  Palo  Alto,  California  (SH) 

lanitorial/Custodial 

Department  of  Agriculture: 

Forest  Service,  Coeur  d'Alene  Nursery, 

3600  Nursery  Road,  Coeur  d'Alene,  Idaho 

(SH) 
Forest  Service.  Feman  Ranger  Station.  2502 

E.  Sherman  Avenue.  Coeur  d'Alene. 

Idaho  (SH) 
Wallace  Ranger  District  of  the  Panhandle 

National  Forest,  Coeur  d'Alene.  Idaho 

(SH) 
Targhee  National  Forest  Supervisor's 

Office  Building,  420  North  Bridge  Street. 

St.  Anthony.  Idaho  (SH) 
National  Finance  Center.  NASA  Facility. 

13800  Old  Centilly  Road.  Building  350. 

New  Orleans,  Louisiana  (SH) 
The  Rexnord  Building.  4277  Poche  Court 

West,  New  Orleans.  Louisiana  (SH) 
Umpqua  National  Forest-Radio  Shop.  2691 

NE.  Diamond  Lake  Boulevard.  Roseburg. 

Oregon  (SH) 
Umpqua  National  Forest.  Supervisor's 

Office.  2900  NW.  Stewart  Parkway, 

Roseburg.  Oregon  (SH) 
Department  of  Air  Force: 
Buildings  46.  228  and  963.  Robins  Air  Force 

Base.  Georgia  (SH) 
Newark  Air  Force  Base.  Ohio  (SH) 
911th  Tactical  Airlift  Group  (AFRES). 

Greater  Pittsburgh  International  Airport. 
Pittsburg.  Pennsylvania  (SH) 


5  Buildings.  Bergstrom  Air  Force  Base. 

Texas  (SH) 
Ellsworth  Air  Force  Base,  South  Dakota 

(SH) 
Fairchild  Air  Force  Base,  Washington 
(excluding  USAF  Hospital.  Air  National 
Guard  and  Commissary)  (SH) 
Griffiss  Air  Force  Base,  New  York  (SH) 
Building  1293.  Hill  Air  Force  Base,  Utah 

(SH) 
Building  1400,  Hill  Air  Force  Base,  Utah 
(SH) 
Department  of  Army: 
Pueblo  Army  Depot  Activity,  Pueblo. 

Colorado  (SH) 
National  Defense  University,  Health 
Fitness,  Fort  McNair,  Washington,  DC 
(SH) 
Fort  Gillem.  Georgia  (SH) 
Pentagon  Officers  Athletic  Center,  The 

Pentagon,  Washington,  DC  (SH) 
Southern  Maryland  Memorial  USAR 
Center.  Dower  House  Road,  Washington, 
DC  (SH) 
Prince  Georges  County  Memorial  USAR 
Center,  6600  Baltimore  Avenue, 
Riverdale,  Maryland  (SH) 
U.S.  Army  Reserve  Center.  John  Williams 

Street,  Attleboro,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  Belmont  & 
Manley  Streets,  Brockton,  Massachusetts 
(SH) 
U.S.  Army  Reserve  Center.  915  W.  Chestnut 

Street,  Brockton,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center.  675  American 
Legion  Highway.  Roslindale, 
Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  130  Eldridge 
Street,  Taunton,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  Fort  Snelling, 

Minnesota  (SH) 
U.S.  Readiness  Group.  Fort  Snelling.  " 

Minnesota  (SH) 
U.S.  Army  Reserve  Center  #1,  4350 
Kingshighway  Boulevard,  St.  Louis, 
Missouri  (SH) 
U.S.  Army  Reserve  Center  V3.  4301 
Coodfellow  Boulevard,  St.  Louis, 
Missouri  (SH) 
U.S.  Army  Reserve  Center,  111  Finney 
Boulevard.  Malone.  New  York  (SH) 
U.S.  Army  Reserve  Center,  Burrstone  Road, 

Utica,  New  York  (SH) 
U.S.  Army  Reserve  Center,  Watertown. 

New  York  (SH) 
U.S.  Army  Reserve  Center.  Reserve 

Facility.  Salem,  Oregon  (SH) 
U.S.  Army  Reserve  Center.  Lock  Haven. 

Pennsylvania  (SH) 
Lycoming  Memorial  USARC.  1605  Four 
Mile  Drive,  Williamsport,  Pennsylvania 
(SH) 
U.S.  Army  Reserve  Center.  3273rd  U.S. 
Army  Reserve  Hospital.  Suites  B  4  C, 
1003  Grove  Road,  Greenville,  South 
Carolina  (SH) 
U.S.  Army  Reserve  Center.  Center  No.  1. 
2201  Laurens  Road.  Greenville.  South 
Carolina  (SH) 
U.S.  Army  Reserve  Center.  Kukowski- 
Donaldson  Center,  Perimeter  Road, 
Greenville.  South  Carolina  (SH) 
Lewisville  Lake  Park.  Lewisville,  Texas 

(SH) 
Fort  Belvoir  Billeting  Building  #505,  Fort 
Belvoir,  Virginia  (SH) 


Resources  Management  Office  Building, 
400  Riverside  Drive.  Clarkston, 
Washington  (SH) 
U.S.  Army  Reserve  Facility.  Grant  County 

Airport,  Moses  lake,  Washington  (SH) 
U.S.  Army  Reser\'e  Facility,  14631  S.E. 

10g2nd  Street,  Renton.  Washington  (SH) 
Hiram  M.  Chittenden  Locks,  Seattle, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Mann  Hall, 
North  4415  Market  Street,  Spokane. 
Washington  (SH) 
U.S.  Army  Reserve  Facility.  3800  North 
Sullivan  Road.  Trenlwood,  Washington 
(SH) 
Vancouver  Army  Barracks.  Vancouver, 

Washington  (SH) 
Yakima  Firing  Center.  Yakima.  Washington 
(SH) 
Departments  of  Army  and  Air  Force: 
Army  and  Air  Force  Exchange  System.  Fort 
Bliss  Exchange.  Main  Store.  Building 
1735.  Fort  Bhss.  Texas  (SH) 
Army  and  Air  Force  Exchange,  Alamo 
Exchange  Region.  5315  Summit  Parkway. 
San  Antonio,  Texas  (SH) 
AAFES  Distribution  Center,  Newport 
News,  Virginia  (SH) 
Department  of  Defense: 
DCASR  Building  B-95.  2  Buildings, 
Marietta,  Georgia  (SH) 
Department  of  Energy: 
■fhe  Computer  Sciences  Building  (CSC), 

1155  Foote  Drive,  Idaho  Falls,  Idaho  (SH) 
The  Technical  Support  Building  (TSB),  1580 

Sawtelle,  Idaho  Falls,  Idaho  (SH) 
The  Technical  Support  Addition  (TSA), 
1520  Sawtelle,  Idaho  Falls,  Idaho  (SH) 
Airport  Building.  9120  NE  47th.  Portland. 

Oregon  (SH) 
Bonneville  Power  Administration.  710  NE 
Hassalo  Street.  5840  NE  Hassalo  Street. 
5840  NE  Hassalo  Street,  Portland,  Oregon 
(SH) 
Ross  Complex,  5411  NE  Highway  99, 

Vancouver.  Washington  (SH) 
Morgantown  Energy  Technology  Center, 

Morgantown.  West  Virginia  (SH) 
Department  of  Health  and  Human  Services: 
Roth  Building.  Social  Security 
Administrataion  Complex.  5536  Caswell 
Road.  Baltimore,  Maryland  (SH) 
Social  Security  Administration  Computer 
Center.  6201  Security  Boulevard, 
Woodlawn,  Maryland  (SH) 
National  Institute  for  Occupational  Safety 
and  Health,  5555  Ridge  Avenue. 
Cincinnati,  Ohio  (SH) 
National  Institute  for  Occupational  Safety 
and  Health,  Robert  A.  Taft  Laboratories. 
4676  Columbia  Parkway.  Cincinnati. 
Ohio  (SH) 
Department  of  Interior 

Indiana  Dunes  National  Lakeshore.  1100 
North  Mineral  Springs  Road,  Porter. 
Indiana  (SH) 
Bureau  of  Land  Management.  District 

Building.  Rosenburg.  Oregon  (SH) 
Bureau  of  Land  Management.  Salem 
District  Office,  1717  Fabry  Road.  SE.. 
Salem.  Oregon  (SH) 
Department  of  Navy: 
Marine  Corps  Air  Station,  Yuma,  Arizona 
(SH) 


Naval  Weapons  Station.  Concord. 

California  (SH) 
12  Buildings,  Naval  Research  Laboratory. 

Washington,  DC  (SH) 
Naval  Communications  Unit  (Cheltenham), 

Washington,  DC  (SH) 
Naval  and  Marine  Corps  Reserve  Center. 

Jackson.  Mississippi  (SH) 
Naval  Resale  and  Support  Office,  Fort 

Wadsworth,  Stalen  Island,  New  York 

(SH) 
Naval  and  Marine  Corps  Reserve  Center. 

Newport  News.  Virginia  (SH) 
Building  3504,  Naval  Amphibious  Base. 

Uttle  Creek.  Norfolk,  Virginia  (SH) 
Marine  Corps  Development  and  Education 

Command,  Quantico,  Virginia  for  All 

Family  Housing  Units  and  38  Buildings 

(SH) 
Marine  Corps  Development  and  Education 

Command,  MCCDPA  Building  3041A. 

SABRS  Annex,  Quantico,  Virginia  (SH) 
Marine  Corps  Development  and  Education 

Command,  Buildings  2034,  2079.  2035, 

3098,  and  3400,  Quantico,  Virginia  (SH) 
Puget  Sound  Naval  Shipyard,  Equipment 

Maintenance  Shops,  Bremerton, 

Washington  (SH) 
Building  2700,  Naval  Air  Station,  Whidbey 

Island,  Washington  (SH) 
Naval  Air  Station,  37  Buildings,  Whidbey 

Island.  Washington  (SH) 
Department  of  Transportation: 
Federal  Aviation  Administration,  Air 

Traffic  Control  Tower,  Atlanta,  Georgia 

(SH) 
Federal  Aviation  Administration  Facilities, 

Air  Route  Traffic  Control  Center, 

Hampton,  Georgia  (SH) 
Federal  Aviation  Administration  Facilities. 

Albany  County  Airport.  Albany.  New 

York  (SH) 
Federal  Aviation  Administration,  TRACON 

Facility,  Westbury,  New  York  (SH) 
Federal  Aviation  Administration  Facilities. 

7  Buildings,  Spokane,  Washington  (SH) 
Department  of  Treasury: 
Bureau  of  Engraving  and  Printing,  Annex 

Building,  14th  &  C  Streets,  SW., 

Washington,  DC  (SH) 
Bureau  of  Engraving  and  Mnting,  Main 

Building,  14th  &  C  Streets,  SW., 

Washington,  DC  (SH) 
General  Services  Administration: 
Federal  Building,  3rd  Avenue  and  1st 

Street,  Cullman,  Alabama  (SH) 
Federal  Building,  109  St.  Joseph  Street, 

Mobile,  Alabama  (SH) 
GSA  Motor  Pool  and  Parking  Garage,  St. 

Joseph  Street,  Mobile,  Alabama  (SH) 
John  A.  Campbell  U.S.  Courthouse,  113  St. 

Joseph  Street,  Mobile  Alabama  (SH) 
Federal  Building  and  U.S.  Courthouse,  15 

Lee  Street,  Montgomery,  Alabama  (SH) 
Federal  Building,  4th  and  F  Street, 

Anchorage,  Alaska  (SH) 
Federal  Building,  55  East  Broadway, 

Tucson,  Arizona  (SH) 
U.S.  Post  Office  and  Courthouse,  Sixth  and 

Rogers  Avenue,  Fort  Smith,  Arkansas 

(SH) 
U.S.  Post  Office,  Courthouse  and  Social 

Security  Administration  District  Office, 

Hot  Springs,  Arkansas  (SH) 
Federal  Building  and  U.S.  Courthouse.  1130 

"O"  Street,  Fresno,  California  (SH) 


Federal  Building.  801 1  Street.  Sacramento. 

California  (SH) 
John  E.  Moss  Federal  Building.  650  Capital 

Mall,  Sacramento,  California  (SH) 
U.S.  Court  of  Appeals  and  Post  Office.  7;h 

and  Mission  Streets,  San  Francisco. 

Cahfomia  (SH) 
Denver  Federal  Center,  Building  85. 

Denver,  Colorado  (SH) 
Central.  East  and  South  Buildings.  2430  E 

Street,  NW.,  Washington,  DC  (SH) 
Federal  Building,  1724  F  Street.  NW., 

Washington,  DC  (SH) 
Potomac  Annex  Buildings  1-7.  23rd  &  E 

Streets.  NW.,  Washington,  DC  (SH) 
Federal  Building-U.S.  Courthouse.  401  SE. 

First  Avenue,  Gainesville,  Florida  (SH) 
Brickell  Plaza  Federal  Building,  Miami, 

fiorida  (SH) 
Federal  Building,  51  SW.  First  Avenue, 

Miami,  Florida  (SH) 
Federal  Building.  U.S.  Courthouse.  U.S. 

Post  Office.  601  North  Florida  Avenue. 

Tampa.  Florida  (SH) 
Federal  Building,  355  Hancock  Avenue, 

Athens,  Georgia  (SH) 
Federal  Building,  275  Peachfree  Street.  NE.. 

Atlanta,  Georgia  (SH) 
U.S.  Court  of  Appeals.  Forsyth  and  Walton 

Streets.  Atlanta,  Georgia  (SH) 
IKS  Center.  4800  Buford  Highway. 

Chamblee.  Georgia  (SH) 
Federal  Building— U.S.  Courthouse.  125  Bull 

Street.  Savannah,  Georgia  (SH) 
Juliette  Gordon  Low  Federal  Buildings, 

Building  A— 120  Bernard  Street,  Building 

B— 124  Bernard  Street  Building  G— 100 

W.  Oglethorpe  Avenue.  Savannah, 

Georgia  (SH) 
Federal  Building,  U.S.  Post  Office  and  U.S. 

Courthouse.  Thomasville.  Georgia  (SH) 
Federal  Regional  Center.  Pinetree 

Boulevard.  Thomasville, Georgia  (SH) 
Federal  Building.  U.S.  Post  Office,  304  N. 

8th,  Boise.  Idaho  (SI  I) 
Federal  Building  and  U.S.  Courthouse,  205 

4th  Street,  Coeur  d'Alene,  Idaho  (SH) 
Federal  Building.  536  South  Clark  Street 

Chicago.  Illinois  (SH) 
Federal  Parking  Facility,  450  South  Federal 

Street  Chicago  Illinois  (SH) 
Interagency  Motor  Pool,  701  South  Clinton 

Street  Chicago,  Illinois  (SH) 
U.S.  Customhouse.  610  South  Canal  Street 

Chicago.  Illinois  (SH) 
OSHA  Training  Center.  1555  Times  Drive. 

Des  Plaines,  Illinois  (SH) 
Federal  Building  and  U.S.  Courthouse,  121 

W.  Spring  Street,  New  Albany.  Indiana 

(SH) 
Federal  Building  and  U.S.  Courthouse.  101 

First  Street  SE.,  Cedar  Rapids.  Iowa  (SH) 
Federal  Building.  210  Walnut  Street  Des 

Moines,  Iowa  (SH) 
Leased  Spaced,  603-11  East  2nd  Street  Des 

Moines,  Iowa  (SH) 
U.S.  Courthouse,  123  East  Walnut  Street 

Des  Moines,  Iowa  (SH) 
Federal  Building,  400  South  Clinton,  Iowa 

City,  Iowa  (SH) 
Federal  Building  U.S.  Post  Office  and 

Courthouse.  330  Shawnee,  Leavenworth, 

Kansas  (SH) 
U.S.  Post  Office-Courthouse.  601  Broadway. 

Louisville,  Kentucky  (SH) 
Federal  Building  and  Interagency  Motor 

Pool,  Louisville.  Kentucky  (SH) 


Federal  Building,  U.S.  Post  Office.  U.S. 

Courthouse.  Frederica  and  5ih  Streets. 

Owensboro,  Kentucky  (SH) 
Hale  Boggs  Federal  Building  and  U.S. 

Courthouse.  500  Camp  Street.  New 

Orleans.  Louisiana  (SH) 
Federal  Building  and  U.S.  Courthouse.  500 

Fannin  Street,  Shreveport  Louisiana 

(SH) 
Federal  Building  and  U.S.  Post  Office.  40 

Western  Avenue.  Augusta.  Maine  (SH) 
Garmatz  Courthouse  and  Federal  Building. 

101  W.  Lombard  Street,  Baltimore. 

Maryland  (SH) 
Social  Security  Complex,  Woodlawn 

Aimex  and  Supply  Buildings.  6401 

Security  Boulevard.  Baltimore.  Mar\'land 

(SH) 
Phillips  Buildings  Complex.  7900  and  7920 

Norfolk  Avenue.  4915  St.  Elmo  Avenue 

Bethesda.  Maryland  (SH) 
John  F.  Kennedy  Federal  Building-Low 

Rise,  Boston,  Massachusetts  (SH) 
John  W.  McCormack  Post  Office  and 

Courthouse,  Post  Office  Square,  Boston. 

Massachusetts  (SH) 
U.S.  Appraiser's  Stores,  408  Atlantic 

Avenue,  Boston,  Massachusetts  (SH) 
Philip  J.  Phllbin  Federal  Building.  885  Mam 

Street  Fitchburg.  Massachusetts  (SH) 
Springfield  Federal  Building.  Main  and 

Bridge  Streets.  Springfield. 

Massachusetts  (SH) 
Federal  Records  Center,  380  Trapelo  Ruad, 

Waltham,  Massachusetts  (SH) 
Waltham  Federal  Center,  424  Trapelo 

Road,  Waltham,  Massachusetts  (SH) 
Gerald  R.  Ford  Museum.  303  Peari  Street. 

NW..  Grand  Rapids.  Michigan  (SH) 
Federal  Building,  212  3rd  Avenue  South. 

Minneapolis.  Minnesota  (SH) 
Federal  Building  and  U.S.  Courthouse.  110 

S.  4th  Street  Minneapolis.  Minnesota 

(SH) 
Social  Security  Building.  1811  Chicago 

Avenue  South.  Minneapolis.  Minnesota 

(SH) 
Federal  Building  and  U.S.  Courthouse.  316 

N.  Robert  Street  St.  Paul  Minnesota  (SH) 
Federal  Building,  U.S.  Post  Office,  and  U.S. 

Courthouse.  Main  and  Popular  Streets. 

Greenville,  Mississippi  (SH) 
Federal  Building.  U.S.  Post  Office.  200  East 

Washington  Street  Greenwood. 

Mississippi  (SH) 
William  M.  Colmer  Federal  Building- 
Courthouse,  701  Main  Street 

Hattiesburg,  Mississippi  (SH) 
Federal  Building.  100  West  Capitol  Street 

Jackson.  Mississippi  (SH) 
U.S.  Post  Office  and  U.S.  Courthouse.  245 

East  Capitol  Street  Jackson.  Mississippi 

(SH) 
Durward  G.  Hall  Federal  Building  and 

Courthouse.  302  Joplin  Street  Joplin. 

Missouri  (SH) 
Social  Security  Administration  Building. 

Main  and  Second,  Joplin,  Missouri  (SH) 
Federal  Building,  601  East  12th  Street. 

Kansas  City,  Missouri  (SH) 
Federal  Records  Center.  9700  Page 

Boulevard.  Overland.  Missouri  (SH) 
Federal  Building,  Post  OHice  and 

Courthouse.  200  East  Broadway. 

Missoula.  Montana  (SH) 
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Federal  Building  and  U.S.  Courthouse,  100 
Centennial  Mall  North.  Lincoln  Nebraska 
(SH) 
Social  Security  Administration  District 
Office  Building.  22  Morris  Street. 
Hackensack.  New  |ersey  (SH) 
Social  Security  Administration  District 
Office  Building.  686  Nye  Avenue. 
Inington.  New  Jersey  (SH) 
Social  Security  Administration  District 
Office  Building.  396  Bloomfield  Avenue. 
Montclair,  New  Jersey  (SH) 
Federal  Building,  20  Washington  Place. 

Newark,  New  Jersey  (SH) 
Federal  Building.  3rd  and  Hill  Avenue. 

Gallup.  New  Mexico  (SH) 
Leo  W.  O'Brien  Federal  Building.  Clinton 
Avenue  and  N.  Pearl  Street  Albany, 
New  York  (SH) 
U.S.  Post  Office  and  Courthouse,  455 
Broadway,  Albany.  New  York  (SH) 
Federal  Building,  111  West  Huron,  Buffalo, 

New  York  (SH) 
US.  Courthouse,  66  Court  Street,  Buffalo. 

New  York  (SH) 
Internal  Revenue  Service.  120  Church 

Street.  New  York.  New  York  (SH) 
jHcob  K.  Javits  Federal  Building,  including 
U.S.  Court  of  International  Trade,  26 
Federal  Plara  and  Centre  Street  Garage, 
203-209  Centre  Street  New  York  (SH) 
U.S.  Courthouse  Annex,  1  St  Andrews 

Plaza.  New  York.  New  York  (SH) 
U.S.  Courthouse.  40  Foley  Square.  New 

York,  New  York.  (SH) 
US.  Mission  to  the  United  Nations,  799 

U.N.  Plaza.  New  York.  New  York  (SH) 
Kenneth  B.  Keating  Federal  Building  and 
U.S.  Courthouse,  100  State  Street, 
Rochester.  New  York  (SH) 
Federal  Building,  45  Bay  Street.  Staten 

Island,  New  York  (SH) 
U.S.  Courthouse  and  Federal  Building. 
Broad  and  Catherine  Streets.  Utjca,  New 
York  (SH) 
Federal  Building,  US.  Post  Office  and 
Courthouse,  Bryson  City,  North  Carolina 
(SH) 
Federal  Building.  401  West  Trade  Street 

Charlotte,  North  Carolina  (SH) 
Social  Security  Administration  Building, 
215  West  Third  Avenue,  Gastonia,  North 
Carolina  (SH) 
U.S.  Courthouse  and  Customhouse,  1716 
Spielbusch  Avenue,  Toledo,  Ohio  (SH) 
Federal  Building.  125  South  Main  Street 

Muskogee.  Oklahoma  (SH) 
Federal  Building,  and  Courthouse.  5th  and 

Okmulgee,  Muskogee.  Oklahoma  (SH) 
Federal  Building,  U.S.  Courthouse.  211  East 

7th  Avenue,  Eugene,  Oregon  (SH) 
EJith-Green-Wendell  Wyatt  Federal 

Building,  1220  SW  3rd  Avenue,  Portland, 
Oregon  (SH) 
Federal  Building.  511  NW  Broadway. 

Portland,  Oregon  (SH) 
Federal  Building,  Bonneville  Power 

Administration,  1002  NE  Holladay  Street. 
Portland,  Oregon  (SH) 
Federal  Warehouse.  2760  NW  Yeon 

Avenue,  Portland,  Oregon  (SH) 
Lloyd  Croup  Buildings,  5  Locations, 

Portland,  Oregon  (SH) 
Pioneer  Courthouse,  520  SW.  Morrison, 

Portland.  Oregon  (SH) 
U.S.  Courthouse.  Broadway  and  Maine. 
Portland.  Oregon  (SH) 


US.  Coustoms  House,  220  NE.  8th  Avenue. 

Portland.  Oregon  (SH) 
Federal  Building.  6th  and  State  Streets. 

Erie.  Pennsylvania  (SH) 
Federal  Building  and  Courthouse,  228 
Walnut  Street  Harrisburg,  Pennsylvania 
(SH) 
William  J.  Green,  Jr.  Federal  Budding.  600 
Arch  Street,  Philadelphia,  Pennsylvania 
(SH) 
Federal  Building.  240  West  Third  Street. 

WilHamsport,  Pennsylvania  (SH) 
L  Mendel  Rivers  Federal  Building,  334 
Meeting  Street  Charleston,  South 
Carolina  (SH) 
US,  Post  Office-Courthouse,  Broad  and 
Meeting  Street,  Charleston,  South 
Carolina  (SH) 
C.  F.  Haynesworth  Federal  Building  and 
U.S.  Courthouse,  300  East  Washington 
Street,  Greenville,  South  Carolina  (SH) 
Federal  Building/U.S.  Courthouse,  515  9th 

Street,  Rapid  City,  South  Dakota  (SH) 
Federal  Building-US.  Courthouse.  400 
South  Phillips  Street,  Sioux  Falls,  South 
Dakota  (SH) 
Armed  Forces  Examining  Station  and 
Bureau  of  Mines  Building,  1100  Filmore 
Street  Amarillo,  Texas  (SH) 
J.  Marvin  Jones  Federal  Building  and  VJS. 
Courthouse,  295  E.  5th  Street  Amarillo. 
Texas (SH) 
3.  Brides  and  1  Building,  El  Paso,  Texas 

(SH) 
U.S.  Courthouse,  511  E.  San  Antonio 

Avenue.  El  Paso,  Texas  (SH) 
Federal  Building.  U.S.  Post  Office  and 
Courthouse,  211  West  Ferguson  Avenue. 
Tyler.  Texas  (SH) 
Forest  Service  Building.  507  25th  Street, 

Ogdea  Utah  (SH) 
Federal  Executive  Institute,  Route  #29 
North,  Charlottesville,  Virginia  (SH) 
U.S.  Customs  House.  101  E.  Main  Street 

Norfolk.  Virginia  (SH) 
U.S.  Post  Office  and  Courthouse.  600 

Granby  Mall,  Norfolk,  Virginia  (SH) 
Federal  Building,  400  N.  8th  Street, 

Richmond.  Virginia  (SH) 
U.S.  Courthouse  Annex,  1100  East  Main 

Street  Richmond,  Virginia  (SH) 
U.S.  Courthouse,  10th  and  Main  Streets. 

Richmond.  Virginia  (SH) 
GSA  Center.  2  Buildings.  Auburn. 

Washington  (SH) 
Federal  Building,  3002  Colby  Avenue. 

Everett  Washington  (SH) 
Federal  Center,  25th  and  Dover  Streets, 

Moses  Lake.  Washington  (SH) 
Federal  Building,  U.S.  Post  Office,  403  West 

Lewis  Street  Pasco.  Washington  (SH) 
Federal  Building.  U.S.  Post  Office  and 
Courthouse.  825  Jadwin  Avenue, 
Richland.  Wa8hi.^gton  (SH) 
Federal  Archives  and  Records  Center,  6125 
Sandpoint  Way,  Seattle,  Washington 
(SH) 
Federal  Building,  Immigration  and 
Naturalization  Services,  815  Airport 
Way,  Seattle,  Washington  (SH) 
Federal  Center  South,  4735  E.  Marginal 

Way.  Seattle,  Washington  (SH) 
U.S.  Coiu-thouse.  1010  Fifth  Avenue, 

Seattle,  Washington  (SH) 
Federal  Building,  U.S.  Post  Office,  W.  904 
Riverside,  Spokane,  Washington  (SH) 


Federal  Building,  500  W.  12th  Street 

Vancouver,  Washington  (SH) 
U.S.  Courthouse,  West  920  Riverside 

Avenue,  Spokane,  Washington  (SH) 
Federal  Center,  14  Buildings,  Walla  Walla, 

Washington  (SH) 
US  Courthouse,  120  North  Henry  Street, 

Madison,  Wisconsin  (SH) 
Federal  Building,  500  Quarrier  Street,  West 

Virginia  (SH) 
Federal  Office  Building.  225  W.  King  Street 

Martinsburg,  West  Virginia  (SH) 
Federal  OfTice  Building  and  Joseph  C 

O'Mahoney  Federal  Center,  Cheyenne. 

Wyoming  (SH) 
Smithsonian  Institution: 
National  Zoological  Park.  Washington,  DC 

(SH) 
Smithsonian  Institution  Service  Center, 

1111  North  Carolina  Street  NE., 

Washington  DC  (SH) 
Paul  E.  Garber  Complex.  3904  Old  Silver 

Hill  Road,  Suitland.  Maryland  (SH) 
U.S.  Postal  Service: 
Mailbag  Facility,  7600  West  Roosevelt 

Road,  Forest  Park.  Illinois  (SH) 
Veterans  Administration: 
Domicihary  Buildings  8A,  lOA,  14  A  and  B, 

16  A  and  B,  25  and  34.  VA  Medical 

Center,  Dublin.  Georgia  (SH) 
Veterans  Administration  Medical  Center, 

Building  »32.  Dublin.  Georgia  (SH) 

Janitorial  Grounds  Maiateoanca 

Department  of  Navy: 
Naval  Aviation  Depot,  Naval  Air  Station, 
Jacksonville,  Florida  (SH] 

Janitorial  /  Mechanical 
General  Servcies  Administration: 
The  Carter  Presidential  Library.  Atlanta, 

Georgia  (SH) 
Federal  Office  Building,  591  Park  Avenue, 
Idaho  Falls,  Idaho  (SH) 

JANITORIAL/ELEVATOR  OPERATOR 

Department  of  Treasury: 
Bureau  of  Engraving  and  Printing.  Public 

Debt  Building,  Washington,  DC  (SHJ 
General  Services  Administration: 
3  Buildings,  Navy  Yard  Annex.  2nd  and  M 

Streets.  SE.,  Washington.  DC  (SH) 
Veterans  Administration  Clinic  Building.  17 

Court  Street  Boston.  Massachusetts  (SH) 
Federal  Building,  35  Ryerson  Street, 

Brooklyn.  New  York  (SH) 
Federal  Building,  201  Varick  Street,  New 

York,  New  York  (SH) 
Veterans  Administration  Building,  252 

Seventh  Avenue,  New  York,  New  York 

(SH) 

Laundry 

Department  of  Air  Force: 

Hill  Air  Force  Base,  Utah  (Wiping  Rags 
only)  (SH) 
Department  of  Army: 

U.S.  Army  Medical  Materiel  Agency,  Fort 
Detrick,  Maryland  (SH) 
Department  of  Health  and  Human  Services: 
Acoma/Canoncito/Laguna  PHS  Indian 
Hospital,  Acomita,  New  Mexico  (SH) 
Zuni  PHS  Indian  Hospital,  Zuni,  New 
Mexico  (SH) 
Department  of  Navy: 


Naval  Training  Center,  Great  Lakes.  Illinois 
(SH) 

Litter  Pick-Up 

Department  of  Air  Force: 
Edwards  Air  Force  Base,  California  (SH) 
Tinker  Air  Force  Base,  Oklahoma  (SH) 

Machining  Parts 

Department  of  Navy: 
Naval  Supply  Center,  Charleston.  South 
Carolina  (IB) 

Mailing 

Department  of  Agriculture: 

Washington,  DC  (Metropolitan  area)  (SH) 
Department  of  Commerce: 
National  Oceanic  and  Atmospheric 

Administration.  5  Offices.  Rotkville, 

Maryland  (SH) 
National  Technical  Information  Services, 

5285  Port  Royal  Road,  Spri.^gfield, 

Virginia  (SH) 
Department  of  Defense: 

Defense  Supply  Service.  National 

Committee  for  Employer  Support  for 

Guard  and  Reserve,  1117  N,  19th  Street 

Arlington.  Virginia  (SH) 
Department  of  Education: 
Office  for  Civil  Rights,  Office  of  Program 

Review  &  Assistance,  300  C  Street  SW., 

Washington.  DC  (SH) 
Department  of  Energy: 

Distribution,  12th  and  Pennsylvania.  NW., 

Washington.  DC  (SH) 
Department  of  Health  and  Human  Services: 
Office  of  the  Secretary,  Washington,  DC 

(SH) 
National  Institutes  of  Health,  Bethesda, 

Maryland  (SH) 
Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration,  Rockville,  Maryland 

(SH) 
Food  and  Drug  Administration,  Rockville, 

Maryland  (SH) 
Health  Resources  Administration, 

Rockville,  Maryland  (SH) 
Health  Services  Administration.  Rockville. 

Maryland  (SH) 
Office  of  Assistant  Secretary  for  Health, 

Rockville,  Maryland  (SH) 
Department  of  Housing  and  Urban 

Development: 
Washington,  DC  (SH) 
Department  of  Interior: 
18th  and  C  Streets,  NW.,  Washington,  DC 

(SH) 
U.S.  Geological  Survey,  2  Divisions.  Reston. 

Virginia  (SH) 
Department  of  Labor: 
200  Constitution  Avenue,  NW.. 

Washington,  DC  (SH) 
Manpower  Administration,  Washington, 

DC  (SH) 
President's  Committee  on  Employment  of 

the  Handicapped,  Washington,  DC  (SH) 
Department  of  Transportation: 

National  Highway  Traffic  Administration. 

400  7th  Street  SW.,  Washington,  DC 

(SH) 
Office  of  the  Secretary.  Distribution  Unit. 

400  7th  Street  SW.,  Washington,  DC 

(SH) 
Department  of  Treasury: 

Bureau  of  Public  Debt.  14th  and  C  Streets, 

SW..  Washington,  DC  (SH) 


Architectural  and  Transportation  Barriers 
Compliance  Board:  330  C  Street  SW.. 
Washington.  DC  (SH) 
Bureau  of  Public  Debt.  Parkersburg.  West 
Virginia  (SH) 
Environmental  Protection  Agency: 
Specialized  Procurement  Unit,  401  M 
Street,  SW..  Washington.  DC  (SH) 
Federal  Election  Commission: 

1325  K  Street,  NW.,  Washington,  DC  (SH) 
Federal  Trade  Commission: 
Pennsylvania  Avenue  and  6th  Street  NW., 
Washington,  DC  (SH) 
General  Services  Administration: 
National  Archives  &  Records  Services.  7th 
and  Pennsylvania  Avenue,  .NW.. 
Washington,  DC  (SI  I) 
Library  of  Congress: 

Washington,  DC  (SH) 
Merit  Systems  Protection  Board: 
Office  of  Special  Counsel,  1120  Vermont 
Avenue,  NW..  Washington.  DC  (SH) 
National  Credit  Union  Administration: 
Printing  Service,  1375  K  Street.  NW., 
Washington,  DC  (SH) 
National  Endowment  for  the  Humanities: 
1100  Pennsylvania  Avenue,  NW.,  Room 
202,  Washi.igton,  DC  (SH) 
.National  Science  Foundation: 

1800  G  Street.  NW.,  Washington,  DC  (SH) 
Office  of  Personnel  Management: 

1900  E  Street,  NW.,  Washington,  DC  (SH) 
Smithsonian  Institution: 

Supply  Division,  Washington,  DC  (SH) 
U.S.  Commission  on  Civil  Rights: 
1211  Vermont  Avenue,  NW„  Washington. 
DC  (SH) 
U.S.  Consumer  Product  Safety  Commission:^ 

Washington,  DC  (SH) 
U.S.  Information  Agency: 
400  C  Street,  SW.,  Washington,  DC  (SH) 

Mailroom  Service 

Department  of  Defense: 
Defense  Logistics  Agency-DCASR.  495 
Summer  Street,  Boston,  Massachusetts 
(SH) 

Mattress  and  Box  Spring  RehabiUtation 

General  Services  Administration: 
Orders  for  renovated  mattresses  may  be 
arranged  through  GSA  regional  offices. 
IB  will  provide  requirements  for  mattress 
and  box  spring  renovation  for  GSA 
Regions  W,  2  ,3,  4.  5,  6,  7  and  8  only.  (IB) 

Microfiche  Reproduction 

Department  of  Navy: 
Headquarters.  USMC  (Navy  Annex). 
Washington.  DC  (SH) 

Microfilm  Reproduction 

Department  of  Navy: 
Naval  Submarine  Base  Bangor.  Silverdale. 
Washington  (SH) 

Operation  of  USDA  Central  Shipping  and 
Receiving  Facility 

Department  of  Agriculture: 
South  Building,  12th  and  C  Streets.  SW., 
Washington,  DC  (SH) 

Operation  of  The  Postal  Service  Center 

Department  of  Air  Force: 
Maxwell  Air  Force  Base,  Alabama  (SH) 
Elmendorf  Air  Force  Base,  Alaska  (SH) 
Barksdale  Air  Force  Base.  Louisiana  (SH) 


T 


Minof  Air  Force  Base,  North  Dakota  (SH) 
Sheppard  Air  Force  Base,  Texas  (SH) 
Gunter  Air  Force  Station,  Alabama  (SH) 

Operation  of  Visitors  Center  Gift  Shop 

Department  of  Treasur>': 
Bureau  of  Engraving  and  Printing,  14th  and 
C  Streets.  SW.,  Washington,  DC  (SH) 

Pallet  Repair 

Department  of  Navy: 
Naval  Supply  Center.  Norfolk.  Virginia 

(SH) 
Naval  Supply  Center,  Puget  Sound. 
Bremerton.  Washington  (SH) 

Parts  Sorting 

Department  of  Air  Force: 
.McClellan  Air  Force  Base,  California  (SH) 
Robins  Air  Force  Base,  Georgia  (SH) 
Kelly  Air  Force  Base.  Texas  (SH) 
Hill  Air  Force  Base.  Utah  (SH) 

Photocop}-ing 

Department  of  Agriculture: 

National  Agricultural  Library  Building, 
Bcltsville,  Maryland  (SH) 

Preservation  and  Packaging 

Department  of  Army: 

New  Cumberland  Army  Depot, 
Pennsylvania  (SH) 

Publications  Distribution 

Department  of  Navj': 
Naval  Construction  Battalion  Center. 
Gulfport  Mississippi  (SH) 

'  Rehabilitation  of  Recorder  Covers 

Department  of  Interior: 
U.S.  Geological  Survey.  Bay  St.  Louis. 
Mississippi  (SH) 

Removal  of  Tool  Identification  Numbers 

Department  of  Air  Force: 
Tinker  Air  Force  Base.  Oklahoma  (SH) 

Repair  and  Maintenance  of  Electric 
Typewriters  Only 

General  Services  Administration: 
Svracuse.  New  York  (including  Onondaga 
'County)  (SH) 

Repair  and  Maintenance  of  Manual 
Typewriters  Only 

General  Services  Administration: 

Federal  Court  House  Building,  Syracus*-. 
New  York  (SH) 

Repair  of  Air  Cargo  Haliet  Top  and  Side  Nets 

Department  of  Air  Force: 
Norton  Air  Force  Base.  California  (SH) 
Wright-Patterson  Air  Force  Base.  Ohio 
(SH) 

Repair  of  Small  Hand  Tools 

Department  of  Air  Force; 
Robins  Air  Force  Base,  Georgia  (SH) 

Repair  of  Tool  Box  and  RoUaway 

Department  of  Air  Force: 
Robins  Air  Force  Base.  Georgia  (SH) 

Repair  Service 

Department  of  Air  Force: 

Strap,  Air  Cargo  (1670-00-725-1437). 
Robins  Air  Force  Base.  Georgia  (SH) 


46038 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday.  November  15.  1968  /  Notices 


Department  of  Army: 

Bag,  Sleeping  (8465-00-242-7855  and  8465- 

01-049-0088),  Fort  Bliss,  Texas  (SH) 
Case.  Sleeping  Bag  (8465-00-237-8719),  Fort 

Bliss,  Texas  (SH) 
Liner,  Field  [acket  (8415-00-782-2868).  Fort 

Bliss.  Texas  (SH) 
Bag,  Barracks  (8465-00-530-3692).  Fort 

Bliss.  Texas  (SH) 
Bag,  Duffel  (8465-00-141-0932).  Fort  Bliss, 

Texas  (SH) 
Department  of  Nav-y: 

F.lectrode  Holdsr  Assemblies.  Bremerton, 

Washington  (SH) 


Repftjduction  Service 

Department  of  Army: 
Army  Materiel  Command  Headquarters, 
Alexandria,  Virginia  (SH) 

Restocking  Parts 

Department  of  Air  Force: 
Kelly  Air  Force  Base.  Texas  (SH) 

Sewing 

Department  of  Army: 
Redstone  Arsenal,  Alabama  (Provide 
speciHed  end  items  produced  through  use 


of  customized,  heavy-duty  sewing 
service)  (SH) 

Sponge  Rubber  Mattresses  Rehabilitation 

General  Services  Administration: 
Requirements  for  GSA  Region  3  (SH) 

Tape  Cleaning 

Department  of  Air  Force: 

Robins  Air  Force  Base,  Georgia  (SH) 
Wright-Patterson  Air  Force  Base.  Ohio 
(SH) 

[FR  Doc.  88-26212  Filed  11-14-68:  8:45  am] 

BILLING  CODE  6620-33-M 


UMI 


Tuesday 
November  15,  1988 


Part  III 


Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Parts  872  et  al. 

Medical  Devices;  Proposed  Classifications 

of  70  Electromedical  Devices;  Prooosed 

Rule 


46040  Federal  Register  /  Vol.  53.  No.  220  /  Tuesday.  November  15.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  220  /  Tuesday.  November  15.  1988  /  Proposed  Rules  46041 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  872,  874,  878.  884.  886. 
888.  and  892 

(Docket  No.  78N-2847  et  al.| 

Medical  Devices;  Reproposed 
Classifications  of  70  Electromedical 
Devices 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reproposing  the 
regulations  to  classify  70  electromedical 
devices  of  a  type  on  the  market  before 
the  Medical  Device  Amendments  of 
1976.  In  six  previous  proposed  rules. 
FDA  proposed  to  classify  these  devices 
into  class  II.  the  category  of  medical 
devices  for  which  performance 
standards,  as  well  as  general  controls, 
are  contemplated.  If  FDA  adopts  a  fmal 
rule  based  on  this  reproposal.  the 
agency  would  classify  the  70  devices 
into  class  I.  the  category  of  medical 
devices  required  to  meet  only  the 
general  controls  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 
dates:  Comments  by  January  17, 1989. 
FDA  is  proposing  that  any  final  rule 
based  on  this  proposed  rule  would 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 
ADDRESS:  Written  conunents  to  the 
Dockets  Management  Branch  (HFA- 
305].  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
4874. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

A.  Background 

B.  List  of  Reproposed  Classifications 

C.  Exemptions 

D.  Environmental  Impact 

E.  Economic  Impact 

A.  Background 

Classification  of  medical  devices  in 
commercial  distribution  is  required  by 
section  513  of  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295) 
(the  amendments)  to  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c).  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  continue  to  meet  only  the  general 
controls  applicable  to  all  devices.  The 


effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  III  is  to  require  each 
manufacturer  of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
that  includes  information  concerning 
safety  and  effectiveness  tests  for  the 
device. 

Pursuant  to  section  513.  FDA  has 
published  a  series  of  proposed  and  final 
rules  classifying  devices  which  were  in 
commercial  distribution  when  the 
amendments  were  enacted  (i.e.. 
classifying  preamendments  devices  and 
devices  determined  by  FDA  to  be 
substantially  equivalent  to  such 
devices).  For  purposes  of  classification. 
FDA  categorized  such  devices  into  16 
medical  specialty  groups.  By  1983,  FDA 
had  promulgated  final  rules  classifying 
preamendments  devices  for  9  of  the  16 
medical  specialty  groups.  In  those  nine 
rules.  FDA  classified  most  AC-powered 
devices  into  class  II.  and  few  comments 
had  been  received  on  the  proposals  that 
had  preceded  these  classifications. 

In  1980  and  1982.  when  FDA  published 
the  remaining  seven  proposed  rules  to 
classify  devices,  many  comments  were 
received  which  recommended  that  AC- 
powered  devices  be  classified  into  class 
I  instead  of  class  II.  The  comments 
stated  that  the  risks  to  health  presented 
by  electrical  shock  or  leakage  current 
from  an  AC-powered  device  could  be 
controlled  by  the  general  controls  of 
class  I  and  that  establishment  of 
performance  standards  under  section 
514  of  the  act  (21  U.S.C.  360d)  for  such 
AC-powered  devices  is  unnecessary. 
During  the  same  period,  as  part  of 
FDA's  implementation  of  the 
amendments.  FDA  began  to  develop  and 
evaluate  its  procedures  and  priorities  for 
the  establishment  of  performance 
standards  for  the  hundreds  of  devices 
already  classified  into  class  II  in  the 
nine  published  final  rules  and  for  the 
devices  that  had  been  proposed  for 
classification  into  class  II  in  the  seven 
remaining  rulemaking  proceedings. 
Based  in  part  on  the  agency's  evaluation 
of  its  procedures  and  priorities  and  its 
review  of  comments  on  the  seven 
remaining  proposed  classification  rules. 
FDA  determined  to  reconsider  its 
standards  policy.  As  a  result  of  this 
policy  reconsideration.  FDA  published 
in  the  Federal  Register  of  October  23. 
1985  (50  FR  43060).  its  policy  for  setting 
priorities  for  initiating  proceedings  to 
establish  performance  standards  for 
medical  devices  classified  into  class  II. 
In  the  Federal  Register  of  September 
5. 1980  (45  FR  58970).  FDA  had  published 
a  notice  of  intent  announcing  that  it 


would  consider  various  alternative 
approaches  in  providing  reasonable 
assurance  of  the  safety  and 
effectiveness  of  electromedical  devices. 
To  minimize  electrical  hazards, 
especially  the  hazard  of  electrical 
leakage  current.  FDA  announced  that  it 
would  consider  three  alternatives: 
establishing  performance  standards 
under  section  514  of  the  act  (21  U.S.C. 
360d).  endorsement  of  voluntary 
standards,  or  adoption  of  a  guideline  for 
electromedical  devices.  In  the  Federal 
Register  of  October  15, 1987  (52  FR 
38276),  FDA  published  a  withdrawal  of 
its  notice  of  intent  of  September  5, 1980 
(45  FR  58970).  FDA's  reasons  for 
publishing  the  withdrawal  are  given  in 
the  1987  document.  FDA's  withdrawal  of 
that  notice  of  intent  is  consistent  with 
its  tentative  policy  regarding 
classification  of  electromedical  devices 
expressed  in  this  reproposal. 

In  further  implementation  of  its 
tentative  policy  of  classifying  AC- 
powered  devices  into  class  1.  FDA.  in  six 
of  the  remaining  final  rules  classifying 
preamendments  devices,  classified  into 
class  II  only  those  AC-powered  devices 
which  present  risks  to  health  in  addition 
to  the  risk  of  electrical  leakage  current. 
In  those  rules,  FDA  stated  that  it  was 
postponing  the  classification  of  certain 
AC-powered  devices  which  present  only 
the  risk  of  electrical  leakage  current  and 
announced  its  tentative  plans  to 
repropose  classification  of  these  devices 
into  class  L 

Accordingly,  in  this  reproposed  rule. 
FDA  is  proposing  to  classify  into  class  I 
the  AC-powered  devices  whose 
classifications  were  omitted  from  the  six 
final  rules  listed  below: 

Dental  Devices 

Proposed  rule  (Federal  Register  of 
December  30.1980:  45  FR  B5962) 

Final  rule  (Federal  Rc>gi8ter  of  August  12. 
1987:  52  FR  30082) 

Ear.  Nose,  and  Throat  Devices 

Proposed  rule  (Federal  Register  of  January 
22. 1982;  47  FR  3280) 

Final  rule  (Federal  Register  of  November  6. 
1986:  51  FR  40378) 

General  and  Plastic  Surgery  Devices 

Proposed  rule  (Federal  Register  of  January 

19. 1982;  47  FR  2810) 
Final  rule  (Federal  Register  of  June  24, 1988; 

53  FR  23856) 

Ophthalmic  Devices 

Proposed  rule  (Federal  Register  of  January 
26.  1982:  47  FR  3694) 

Final  rule  (Federal  Register  of  September  2. 
1987;  52  FR  33346) 

Orthopedic  Devices 

Proposed  rule  (Federal  Register  of  July  2. 
1982;  47  FR  29052) 


Final  rule  (Federal  Register  of  September  4, 
1987;  52  FR  33686) 

Radiology  Devices 

Proposed  rule  (Federal  Register  of  January 
29.  1982;  47  FR  4406) 

Final  rule  (Federal  Register  of  January  20. 
1988;  53  FR  1554) 

In  1980  and  1982.  when  FDA  published 
the  six  proposed  rules  listed  above,  the 
agency  had  also  published  the 
recommendations  of  the  six  advisory 
committees  (Panels)  for  these  devices, 
as  required  by  section  513  (c)(2)  and 
(d)(1)  of  the  act  (21  U.S.C.  360  (c)(2)  and 
(d)(1)).  Because  FDA  has  already 
published  these  Panel  recommendations 
in  the  Federal  Register,  the  agency 
believes  it  unnecessary  to  repeat  the 
detailed  recommendations  for  each 
device  here.  Essentially,  FDA  had 
originally  proposed  that  all  of  the 
devices  which  are  the  subject  of  this 
proposed  rule  be  classified  into  class  II. 
FDA  now  is  reproposing  that  these 
devices  be  classified  into  class  I  and  is 
requesting  comments  on  its  reproposal. 
Some  of  the  regulations  would  include 
both  the  AC-powered  device  proposed 
for  classification  and  its  already- 
classified  non-AC-powered  counterpart. 

B.  List  of  Reproposed  Classifications 

FDA  is  proposing  that  the  following 
AC-powered  devices  be  classified  into 
class  I: 


Section  and  Device 


Part  •72— Dental  Device* 

872.3100 — Dental  Amalgamator 

872  3530 — Mechanical  denture  cleaner 

872.4200— Dental  t«ndpieco  and  ac- 
cessories  

872.4620— Fit)«r  optic  dental  light 

672.6250 — Dental  chair  and  accesso- 
ries  

872.647S^Heat  source  for  bleaching 
teeth 

872.6510— Oral  imgation  unit 

872  6640— Dental  operative  unit  and 
accessories 

872.6710— Boiling  water  sterilizer 

872  6865— Powered  toothbrush 

Part  874— Ear,  Nom,  and  Throat 
D*vlc«« 

874.1070 — Short  ir>crement  sensitivity 
index  (SISI)  adapter 

874.1800 — Air  or  water  caloric  stimula- 
tor  

874  4750 — Laryngostroboscope 

874  4770— Otoscope 

874  5300 — Ear,  nose,  and  throat  ex- 
amination and  treatment  unit 

874  5550 — Powered  nasal  irrigator 

Part  878— GMwral  and  Ptaatic 
Surgery  Oevlcea 

878.4635 — Ultraviolet  lamp  for  tanning  . 
878.4700 — Surgical     microscope     and 

accessories 

8784820 — Surgical   instrument  motors 

and  accessories/attachments 


Docket 
No 


78N-2847 
78N-2879 

78N-2918 
78N-2934 

78N-2980 

78N-2994 
78N-2996 

7BN-3002 
78N-3009 
78N-3020 


78N-1552 

78N-1565 
78N-1622 
78N-1624 

78N-1630 
78N-1631 


78N-2687 
78N-2691 
78r4-2698 


Section  and  Device 


878.4960 — Operating    tables    and    ac- 
cessories and  operating  ctiairs  and 

accessories 


Part  884— Obstetrical  and 
Gynecolofllcal  Devices 

884  2980— Telethermographic  system  .. 
884  2982— Liquid  crystal  thermograph- 
ic system 


OocKet 
No. 


Part  88S— Opttialmic  Devlcea 

886  1 050— Adaptometer  (biopholo 
meter) 

886.1070— Anomaloscope _ 

886. 1 090— Haidlinger  brush 

886  1 120— Opthalmic  camera 

886.1140 — Ophthalmic  ctiair 

886.1160 — Color  vision  plate  illumina- 
tor  


886  1 250— Euthyscope...- 

886  1290— Fixation  device 

886  1300— Afterimage  flasrier 

8861340— Hapscope 

886  1350 — Keratoscope 

886.1425 — Lens  measuring  instrument 
886.1430 — Ophthalmic     contact     lens 

radius  measuring  device 

886.1435— Maxwell  spot 

886.1450 — Corneal    radius    measuring 

device 

886.1605 — Perimeter 

886.1680 — Ophthalmic  projector 

886  1690— Pupillograph 

886  1 700— Pupillometer 

886  1 780— Retinoscope 

886.1810— Tangent  screen  (campime- 

ter) 

886.1860 — Opthalmic  instrument  stand  . 

886  1870— Stereoscope 

886  1910 — Spectacle  dissociation  test 

system 

886  1940 — Tonometer  stenlizer 

886.1945— Trarisillumtnator 

886.4070— Powered  corneal  bun 

886  4250— Ophthalmic  electrolysis  unit . 

886.4335— Operating  headlamp 

886.4370— Keratome 

886.4855 — Ophthalmic  instrument 

table 

886  5620— Closed-circuit         television 

reading  system 

886  5900— Electronic  vision  aid 

886  5915 — Optical  vision  aid 


Part  888— Orthopedic  Device* 

888.1500— Goniometer 

888  5960 — Cast  removal  instrument.. 


Part  892— Radiology  Device* 

892. 1 1 00 — Scintillation  (gamma) 
camera 

892.1110 — Positron  camera 

892.1130— Nuclear  «vhole  body 
counter 

892  1300 — Nuclear  rectilinear  scanner... 

892  1320— Nuclear  uptake  protie 

892.1330— Nuclear  whole  body  scan- 
r>er 

892  1 350— Nuclear  scanning  bed  

892  1410 — Nuclear  electrocardiograph 
synchronizer 

892.1640— RadiograF>hic  film  marking 
system 

892  1890 — Radiographic  film  illumina- 
tor  

892  1900— Automatic  radiographic  film 
processor 

892  1 970— Radiographic  ECG/respira- 
tor  syrK;:hronizer _... 


78N-2705 

78N-2762 
78N-2763 


78N-3130 
78N-3132 
78N-3133 
78N-3135 
78N-3137 

73N-3140 
78N-3145 
78N-3148 
78N-3149 
78N-3295 
78N-3153 
7eN-3166 

78N-3167 
78N-3168 

78N-3169 
78N-3178 
78N-3189 
78N-3190 
78N-3191 
7eN-3196 

78N-3200 
78N-3208 
78N-3210 

78N-3214 
7eN-3220 
78N-3221 
78N-3233 
78N-3244 
78N-3252 
78N-3255 

78N-3272 

78N-3285 
78N-3290 
7eN-3293 


78N-3043 
78N-3124 


78N-2743 
78N-2744 

78r4-2745 
78N-2750 
78N-2752 

78N-2753 
78N-2754 

78N-2760 

78N-2773 

78N-2795 

78N-2796 

78N-2803 


C.  Exemptions 

The  Panels  had  recommended  that  all 
of  the  devices  which  would  be  classified 
into  class  I  by  this  proposed  rule  should 
be  subject  to  all  of  the  controls  of  the 
current  good  manufacturing  practice 
regulations  at  21  CFR  Part  820.  FDA 
believes  that  all  of  the  controls  provided 
by  Part  820  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  AC-powered 
devices.  Accordingly.  FDA  is  not 
proposing  that  any  exemptions  from  Part 
820  be  granted  for  manufacturers  of  any 
of  these  devices. 

D.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmnntal  impact  sfatempnt 
is  required. 

E.  Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291. 
the  impact  of  this  proposed  rule  has 
been  carefully  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order. 
Rules  classifying  devices  into  class  1 
generally  maintain  the  status  quo:  These 
devices  are  now  subject  only  to  the 
general  controls  provisions  of  the  act  1 21 
U.S.C.  351.  352,  360,  360f,  360h,  360i.  and 
360j)  and  under  the  final  rule  would 
remain  subject  only  to  such  controls 
Devices  classified  into  class  II  also 
remain  subject  only  to  the  general 
controls  provisions  of  the  act  unless  and 
until  an  applicable  performance 
standard  is  established.  In  sum.  device 
classification  rules  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  are  not 
major  rules. 

Interested  persons  may.  on  or  before 
January  17, 1989,  submit  to  the  Dockets- 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5ti00 
Fishers  Lane,  Rockville,  MD  20857. 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
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comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  872 

Medical  devices. 
2i  CFR  Part  874 

Medical  devices. 
21  CFR  Part  878 

Medical  devices. 
21  CFR  Part  884 

Medical  devices. 
21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

21  CFR  Part  888 

Medical  devices. 

21  CFR  Part  892 

Medical  devices,  Radiation  protection. 
X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations,  Parts  872.  874,  878. 
684,  886,  888,  and  892.  be  amended  to 
read  as  follows: 

PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  872  continues  to  read  as  follows: 

Auliiority:  Seen.  SOl(f).  510,  513.  515.  520, 
701(a),  52  Stat  1055,  76  Stat.  794-795  as 
amended.  90  Stat.  540-546.  552-559,  565-574, 
576-577  (21  U.S.C.  351(0.  360,  360c  360e,  360j. 
371(d))-,  21  CFR  5.10. 

2.  Section  872.3100  is  added  to 
Subpart  D  to  read  as  follows: 

§  872.3100    Dental  amaigamator. 

(a)  Identification.  A  dental 
amalgamator  is  a  device,  usually  AC- 
powered.  intended  to  mix,  by  shaking, 
amalgam  capsules  containing  mercury 
and  dental  alloy  particles,  such  as  silver, 
tin,  zinc,  and  copper.  The  mixed  dental 
amalgam  material  is  intended  for  filling 
dental  caries. 

(b)  Classification.  Class  I. 

3.  Section  872.3530  is  added  to 
Subpart  D  to  read  as  follows: 

§  872.3530    Mechanical  denture  cleaner. 

(a)  Identification.  A  mechanical 
denture  cleaner  is  a  device,  usually  AC- 
powered,  that  consists  of  a  container  for 
mechanically  agitating  a  denture 
cleansing  solution.  The  device  is 
intended  to  clean  a  denture  by 


submersion  in  the  agitating  cleansing 
solution  in  the  container, 
(b)  Classification.  Class  I. 

4.  Section  872.4200  is  added  to 
Subpart  E  to  read  as  follows: 

§  872.4200    Dental  handpiece  and 
accessories. 

(a)  Identification.  A  dental  handpiece 
and  accessories  is  an  AC-powered, 
water-powered,  air-powered,  or  belt- 
driven  hand-held  device  that  may 
include  a  foot  controller  for  regulation  of 
speed  and  direction  of  rotation  or  a 
contraangle  attachment  for  difficult  to 
reach  areas  intended  to  prepare  dental 
cavities  for  restorations,  such  as  fillings, 
and  for  cleaning  teeth. 

(b)  Classification.  Class  i. 

5.  Section  872.4620  is  added  to 
Subpart  E  to  read  as  follows: 

§  872.4620    Fn>ef  optic  dental  light 

(a)  Identification.  A  fiber  optic  dental 
light  is  a  device  that  is  a  light,  usually 
AC-powered,  that  consists  of  glass  or 
plastic  fibers  which  have  special  optical 
properties.  The  device  is  usually 
attached  to  a  dental  handpiece  and  is 
intended  to  illuminate  a  patient's  oral 
structures. 

(b)  Classification.  Class  L 

6.  Section  872.6250  is  added  to 
Subpart  G  to  read  as  follows: 

§  872.6250    Dental  diair  and  accessories. 

(a)  Identification.  A  dental  chair  and 
accessories  is  a  device,  usually  AC- 
powered.  in  which  a  patient  sits.  The 
device  is  intended  to  properly  position  a 
patient  to  perform  dental  procedures.  A 
dental  operative  unit  may  be  attached. 

(b)  Classification.  Class  I. 

7.  Section  872.6475  is  added  to 
Subpart  G  to  read  as  follows: 

§  872.6475    Heat  source  for  bleaching 
teeth. 

(a)  Identification.  A  heat  source  for 
bleaching  teeth  is  an  AC-powered 
device  that  consists  of  a  light  or  an 
electric  heater  intended  to  apply  heat  to 
a  tooth  after  it  is  treated  with  a 
bleaching  agent. 

(b)  Classification.  Class  I. 

8.  Section  872.6510  is  added  to 
Subpart  G  to  read  as  follows: 

§  872.6510    Oral  Irrigation  unit. 

(a)  Identification.  An  oral  irrigation 
unit  is  an  AC-powered  device  intended 
to  provide  a  pressurized  stream  of  water 
to  remove  food  particles  from  between 
the  teeth  and  promote  good  periodontal 
(gum)  condition. 

(b)  Classification.  Class  I. 

9.  Section  872.6640  is  added  to 
Subpart  G  to  read  as  follows: 


§  872.6840    Dental  operathw  untt  and 
accessories. 

(a)  Identification.  A  dental  operative 
unit  and  accessories  is  an  AC-powered 
device  that  is  intended  to  supply  power 
to  and  serve  as  a  base  for  other  dental 
devices,  such  as  a  dental  handpiece,  a 
dental  operating  light,  an  air  or  water 
syringe  unit,  an  oral  cavity  evacuator,  a 
suction  operative  unit,  and  other  dental 
devices  and  accessories.  The  device 
may  be  attached  to  a  dental  chair. 

(b)  Classification.  Class  I. 

10.  Section  872.6710  is  added  to 
Subpart  G  to  read  as  follows: 

§  872.6710    BoHIng  water  sterilizer. 

(a)  Identification.  A  boiling  water 
sterilizer  is  an  AC-powered  device  that 
consists  of  a  container  for  boiling  water. 
The  device  is  intended  to  sterilize  dental 
and  surgical  instruments  by  submersion 
in  the  boiling  water  in  the  container. 

(h)  Classification.  Class  I. 

11.  Section  872.6885  is  added  to 
Subpart  G  to  read  as  follows: 

§  872.6865    Powered  toothbrush. 

(a)  Identification.  A  powered 
toothbrush  is  an  AC-powered  or  battery 
powered  device  that  consists  of  a 
handle  containing  a  motor  that  provides 
mechanical  vibrations  to  the  shaft  of  a 
manual  toothbrush  inserted  in  one  end. 
The  device  is  intended  to  remove 
adherent  plaque  and  food  debris  from 
the  teeth  to  reduce  tooth  decay. 

(b)  Classification.  Class  I. 


PART  874- 
DEVICES 


-EAR,  NOSE.  AND  THROAT 


12.  The  authority  citation  for  21  CFR 
Part  874  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  510.  513,  515,  520, 
701(a).  52  Stat.  1055,  76  Stat.  794-795  as 
amended.  90  Stat.  540-546,  552-559.  565-574, 
576-577  (21  U.S.C.  351(f).  360.  360c,  360€,  360j. 
371(a)):  21  CFR  5.10. 

13.  Section  874.1070  is  added  to 
Subpart  B  to  read  as  follows: 

§874.1070    Short  increment  sensitivity 
index  (SISI)  adapter. 

(a)  Identification.  A  short  increment 
sensitivity  index  (SISI)  adapter  is  a 
device  used  with  an  audiometer  in 
diagnostic  hearing  evaluations.  A  SISI 
adapter  provides  short  periodic  sound 
pulses  in  specific  small  decibel 
increments  that  are  intended  to  be 
superimposed  on  the  audiometers 
output  tone  frequency. 

(b)  Classification.  Class  I. 

14.  Section  874.1800  is  added  to 
Subpart  B  to  read  as  follows: 


S  S74. 1 800    Air  or  water  caloric  stimulator. 

(a)  Identification.  An  air  or  water 
caloric  stimulator  is  a  device  that 
delivers  a  stream  of  air  or  water  to  the 
ear  canal  at  controlled  rates  of  flow  and 
temperature  and  that  is  intended  for 
vestibular  function  testing  of  a  patient's 
body  balance  system.  The  vestibular 
stimulation  of  the  semicircular  canals 
produce  involuntary  eye  movements 
that  are  measured  and  recorded  by  a 
nystagmograph. 

(b)  Classification.  Class  I. 

15.  Section  874.4750  is  added  to 
Subpart  E  to  read  as  follows: 

§  874.4750    Laryngostroboscope. 

(a)  Identification.  A 
laryngostroboscope  is  a  device  that  is 
intended  to  allow  observation  of  glottic 
action  during  phonation.  The  device 
operates  by  focusing  a  stroboscopic  light 
through  a  lens  for  direct  or  mirror 
reflected  viewing  of  glottic  action.  The 
light  and  microphone  that  amplifies 
accoustic  signals  from  the  glottic  area 
may  or  may  not  contact  the  patient. 

(b)  Classification.  Class  I. 

16.  Section  874.4770  is  added  to 
Subpart  E  to  read  as  follows: 

§874.4770    Otoscope 

(a)  Identification.  An  otoscope  is  a 
device  intended  to  allow  inspection  of 
the  external  ear  canal  and  tympanic 
membrane  under  magnification.  The 
device  provides  illumination  of  the  ear 
canal  for  observation  by  using  an  AC-  or 
battery-powered  light  source  and  an 
optical  magnifying  system. 

(b)  Classification.  Class  I. 

17.  Section  874.5300  is  added  to 
Subpart  F  to  read  as  follows: 

§  874.5300    Ear,  nose,  and  throat 
examination  and  treatment  unit. 

(a)  Identification.  An  ear,  nose,  and 
throat  examination  and  treatment  unit  is 
an  AC-powered  device  intended  to 
support  a  patient  during  an  otologic 
examination  while  providing  specialized 
features  for  examination  and  treatment. 
The  unit  consists  of  a  patient  chair  and 
table,  drawers  for  equipment,  suction 
and  blowing  apparatus,  and  receptacles 
for  connection  of  specialized  lights  and 
examining  instruments. 

(b)  Classification.  Class  I. 

18.  Section  874.5550  is  added  to 
Subpart  F  to  read  as  follows: 

§  874.5550    Powered  nasal  Irrigator. 

(a)  Identification.  A  powered  nasal 
irrigator  is  an  AC-powered  device 
intended  to  wash  the  nasal  cavity  by 
means  of  a  pressure-controlled, 
pulsating  stream  of  water.  The  device 
consists  of  a  control  unit  and  pump 
connected  to  a  spray  tube  and  nozzle. 
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(b)  Classification.  Class  I. 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

19.  The  authority  citation  for  21  CFR 
Part  878  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  510,  513,  515.  520. 
701(a),  52  Stat.  1055,  76  Stat.  794-795  as 
amended,  90  Stat.  540-546,  552-559,  565-574, 
576-577  (21  U.S.C.  351  (f).  300.  360c,  3b0c.  360j. 
371(a));  21  CFR  5.10. 

20.  Section  878.4635  is  added  to 
Subpart  E  to  read  as  follows: 

§  878.4635    Ultraviolet  lamp  for  tanning. 

(a)  Identification.  An  ultraviolet  light 
for  tanning  is  a  device  that  is  a  lamp 
(including  a  fixture)  intended  to  provide 
ultraviolet  radiation  to  tan  the  skin.  See 
§  1040.20  of  this  chapter. 

(b)  Classification.  Class  1. 

21.  Section  878.4700  is  added  to 
Subpart  E  to  read  as  follows: 

§  878.4700    Surgical  microscope  and 
accessories. 

(a)  Identification.  A  surgical 
microscope  and  accessories  is  an  AC- 
powered  device  intended  for  use  during 
surgery  to  provide  a  magnified  view  of 
the  surgical  field, 

(b)  Classification.  Class  1. 

22.  Section  878.4820  is  added  to 
Subpart  E  to  read  as  follows: 

§  878.4820    Surgical  Instrument  motors 
and  accessories/attachments. 

(a)  Identification.  Surgical  instrument 
motors  and  accessories  are  AC- 
powered,  battery  powered,  or  air- 
powered  devices  intended  for  use  during 
surgical  procedures  to  provide  power  to 
operate  various  accessories  or 
attachments  to  cut  hard  tissue  or  bone 
and  soft  tissue.  Accessories  or 
attachments  may  include  a  bur,  chisel 
(osteotome),  dermabrasion  brush, 
dermatome,  drill  bit,  hammerhead,  pin 
driver,  and  saw  blade. 

(b)  Classification.  Class  I. 

23.  Section  878.4960  is  added  lo 
Subpart  E  to  read  as  follows: 

§878.4960    Operating  tables  and 
accessories  and  operating  chairs  and 
accessories. 

(a)  Identification.  Operating  tables 
and  accessories  and  operating  chairs 
and  accessories  are  AC-powered  or  air- 
powered  devices,  usually  with  movable 
components,  intended  for  use  during 
diagnostic  examinations  or  surgical 
procedures  to  support  and  position  a 
patient. 

(b)  Classification.  Class  I. 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

24.  The  authority  citation  for  21  CFR 
Part  884  continues  to  read  as  follows: 


Authority:  Sees.  501(f).  510.  513.  515.  520 
701(a).  52  Stat.  1055.  76  Stat.  794-795  as 
amended.  90  Stat.  540-546,  552-559.  565-574, 
576-577  (21  U.S.C.  351(0.  360.  3G0c.  360e,  360). 
371(a));  21  CFR  5.10. 

25.  Section  884.2980  is  amended  by 
adding  new  paragraph  (a)  to  read  es 
follows: 

§  884.2980    Telethermographlc  system. 

(d)  Telethermographic  system 
intended  for  adjunctive  diagnostic 
screening  for  detection  of  breast  cancer 
or  other  uses — (1)  Identification.  A 
telethermographic  system  for  adjunctive 
diagnostic  screening  for  detection  of 
breast  cancer  or  other  uses  is  an 
electrically  powered  device  with  a 
detector  that  is  intended  to  measure, 
without  touching  the  patients  skin,  the 
self-emanating  infrared  radiation  that 
reveals  the  temperature  variations  of  the 
surface  of  the  body.  This  generic  type  of 
device  may  include  signal  analysis  and 
display  equipment,  patient  and 
equipment  supports,  component  parts, 
and  accessories. 

(2)  Classification.  Class  1. 
•         *         *         •         • 

26.  Section  884.2982  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  884.2982    Liquid  crystal  thermographic 
system. 

(a)  A  nonelectrically  powered  or  an 
A  C-powered  liquid  crystal 
thermographic  system  intended  for 
adjunctive  use  in  diagnostic  screening 
for  detection  of  breast  cancer  or  other 
uses — (1)  Identification.  A 
nonelectrically  powered  or  an  AC- 
powered  liquid  crystal  thermographic 
system  intended  for  use  as  an  adjunct  to 
physical  palpation  or  mammography  in 
diagnostic  screening  for  detection  of 
breast  cancer  or  other  uses  is  a 
nonelectrically  powered  or  an  AC- 
powered  device  applied  to  the  skin  that 
displays  the  color  patterns  of  heat 
sensitive  cholesteric  liquid  crystals  that 
respond  to  temperature  variations  of  the 
surface  of  the  body.  This  generic  type  of 
device  may  include  patient  and 
equipment  supports,  a  means  to  ensure 
thermal  contact  between  the  patient's 
skin  and  the  liquid  crystals,  component 
parts,  and  accessories. 

(2)  Classsification.  Class  1. 


PART  886— OPHTHALMIC  DEVICES 

27.  The  authority  citation  for  21  CFR 
Part  888  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  510.  513.  515,  520. 
701(.j),  52  Stat.  1055.  76  Stat.  794-795  as 
amended.  90  Slat.  540-546.  552-559.  565-574 
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576-577  (21  U.S.a  351(0.  360,  360c,  360e,  360). 
371(a));  21  CFR  5.10. 

28.  Section  886.1050  is  added  to 
Subpart  B  to  read  as  follows: 

§  866. 1 050    Adaptometer  (tiiophotometer). 

(a)  Identification.  An  adaptometer 
(biophotometer)  is  an  AC-powered 
device  that  provides  a  stimulating  light 
source  which  has  various  controlled 
intensities  intended  to  measure  the  time 
required  for  retinal  adaptation 
(regeneration  of  the  visual  purple)  and 
the  minimum  light  threshold. 

(b)  Classification.  Class  I. 

29.  Section  886.1070  is  added  to 
Subpart  B  to  read  as  follows: 

§  88&1070    Anomaloscope. 

(a)  Identification.  An  anomaloscope  is 
an  AC-powered  device  intended  to  test 
for  anomalies  of  color  vision  by 
displaying  mixed  spectral  lines  to  be 
matched  by  the  patient. 

(b)  Classification.  Class  I. 

30.  Section  886.1090  is  added  to 
Subpart  B  to  read  as  follows: 

§  686. 1 090    Haldlinger  brush. 

(a)  Identification.  A  Haldlinger  brush 
is  an  AC-powered  device  that  provides 
two  conical  brushlike  images  with 
apexes  touching  which  are  viewed  by 
the  patient  through  a  Nicol  prism  and 
intended  to  evaluate  visual  function.  It 
may  include  a  component  for  measuring 
macular  integrity. 

(b)  Classification.  Class  I. 

31.  Section  888.1120  is  added  to 
Subpart  B  to  read  as  follows: 

§  886.1 120    Optrthaknic  camera. 

(a)  Identification.  An  ophthalmic 
camera  is  an  AC-powered  device 
intended  to  take  photographs  of  the  eye 
and  the  surrounding  area. 

(b)  Classification.  Class  I. 

32.  Section  886.1140  is  revised  to  read 
as  follows: 

S88&1140    Ophthalmic  Chair. 

(a)  Identification.  An  ophthalmic  chair 
is  an  AC-powered  or  manual  device 
with  adjustable  positioning  in  which  a 
patient  is  intended  to  sit  or  recline 
during  ophthalmological  examination  or 
treatment. 

(bl  Classification.  Class  I.  The  manual 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198,  with  respect  to 
complaint  files. 

33.  Section  88ail60  is  added  to 
Subpart  B  to  read  as  follows: 


§  886.1 160    Color  vision  plate  Illuminator. 

(a)  Identification.  A  color  vision  plate 
illuminator  is  an  AC-powered  device 
that  is  a  lamp  intended  to  properly 
illuminate  color  vision  testing  plates.  It 
may  include  a  filter. 

(b)  Classification.  Class  I. 

34.  Section  886.1250  is  revised  to  read 
as  follows: 

§  886.1250    Euthyscope. 

(a)  Identification.  A  euthyscope  is  a 
device  that  is  a  modified  AC-powered  or 
batterj'-powered  ophthalmoscope  (a 
perforated  mirror  device  intended  to 
inspect  the  interior  of  the  eye)  that 
projects  a  bright  light  encompassing  an 
arc  of  about  30°  onto  the  fundus  of  the 
eye.  The  center  of  the  light  bundle  is 
blocked  by  a  black  disk  covering  the 
fovea  (the  central  depression  of  the 
macular  retinae  where  only  cones  are 
present  and  blood  vessels  are  lacking). 
The  device  is  intended  for  use  in  the 
treatment  of  amblyopia  (dimness  of 
vision  without  apparent  disease  of  the 
eye). 

(b)  Classification.  Class  I. 

35.  Section  886.1290  is  added  to 
Subpart  B  to  read  as  follows: 

§  886. 1 290    Fixation  device. 

(a)  Identification.  A  fixation  device  is 
an  AC-powered  device  intended  for  use 
as  a  fixation  target  for  the  patient  during 
ophthalmological  examination.  The 
patient  directs  his  or  her  gaze  so  that  the 
visual  image  of  the  object  falls  on  the 
fovea  centralis  (the  center  of  the  macula 
retina  of  the  eye). 

(b)  Classification.  Class  I. 

36.  Section  886.1300  is  added  to 
Subpart  B  to  read  as  follows: 

§  886. 1 300    Afterimage  flasher. 

(a)  Identification.  An  afterimage 
flasher  is  an  AC-powered  light  that 
automatically  switches  on  and  off  to 
allow  performance  of  an  afterimage  test 
in  which  the  patient  indicates  the 
positions  of  afterimages  after  the  light  is 
off.  The  device  is  intended  to  determine 
harmonious/anomalous  retinal 
correspondence  (the  condition  in  which 
corresponding  points  on  the  retina  have 
the  same  directional  value). 

(b)  Classification.  Class  I. 

37.  Section  886.1340  is  added  to 
Subpart  B  to  read  as  follows: 

§  886. 1 340    Haptoscope. 

(a)  Identification.  A  haploscope  is  an 
AC-powered  device  that  consists  of  two 
movable  viewing  tubes,  each  containing 
a  slide  carrier,  a  low-intensity  light 
source  for  the  illumination  of  the  slides, 
and  a  high-intensity  light  source  for 
creating  afterimages.  The  device  is 
intended  to  measure  strabismus  (eye 


muscle  imbalance),  to  assess  binocular 
vision  (use  of  both  eyes  to  see),  and  to 
treat  suppression  and  amblyopia 
(dimness  of  vision  writhout  any  apparent 
disease  of  the  eye), 
(b)  Classification.  Class  I. 

38.  Section  886.1350  is  revised  to  read 
as  follows: 

§  886.1350    Keratoscope. 

(a)  Identification.  A  keratoscope  is  an 
AC-powered  or  battery-powered  device 
intended  to  measure  and  evaluate  the 
corneal  curvature  of  the  eye.  Lines  and 
circles  within  the  keratoscope  are  used 
to  observe  the  corneal  reflex.  This 
generic  type  of  device  includes  the 
photokeratoscope  which  records  corneal 
curvature  by  taking  photographs  of  the 
cornea. 

(b)  Classification.  Class  I.  The 
battery-powered  device  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  S  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  S  820.198,  with 
respect  to  complaint  files. 

39.  Section  886.1425  is  added  to 
Subpart  B  to  read  as  follows: 

§  886.1425    Lens  measuring  instrument. 

(a)  Identification.  A  lens  measuring 
instrument  is  an  AC-powered  device 
intended  to  measure  the  power  r*' 
lenses,  prisms,  and  their  centers       j.. 
lensometer). 

(b)  Classification.  Class  I. 

40.  Section  886.1430  is  added  to 
Subpart  B  to  read  as  follows: 

S  866. 1 430    Ophthalmie  contact  lens  radius 
measuring  device. 

(a)  Identification.  An  ophthalmic 
contact  lens  radius  measuring  device  is 
an  AC-powered  device  that  is  a 
microscope  and  dial  gauge  intended  to 
measure  the  radius  of  a  contact  lens. 

(b)  Classification.  Class  I. 

41.  Section  886.1435  is  added  to 
Subpart  B  to  read  as  follows: 

§886.1435    IMaxweHspoL 

(a)  Identification.  A  Maxwell  spot  is 
an  AC-powered  device  that  is  a  light 
source  with  a  red  and  blue  filler 
intended  to  test  macular  function. 

(b)  Classification.  Class  I. 

42.  Section  886.1450  is  added  lo 
Subpart  B  to  read  as  follows: 

§886.1450    Corneal  radius  measuring 
device. 

(a)  Identification.  A  corneal  radius 
measuring  device  is  an  AC-powered 
device  intended  to  measure  corneal  size 
by  superimposing  the  image  of  the 
cornea  on  a  scale  at  the  focal  length  of 


the  l-jns  of  a  small  handheld  single  tube 
penscope  or  eye  gauge  magnifier, 
(b)  Classification.  Class  L 

43.  Section  586.1605  is  revised  to  read 
as  follows: 

§886.1605    Perlmetef. 

(a)  Identification.  A  perimeter  is  an 
AC-powered  or  manual  device  intended 
to  determine  the  extent  of  the  peripheral 
visual  field  of  a  patient.  The  device 
projects  light  on  various  points  of  a 
curved  surface,  and  the  patient  indicates 
whether  he  or  she  sees  the  light. 

(b)  Classification.  Class  I.  The  manual 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  \  820.198,  with  respect  to 
complaint  files. 

44.  Section  886.1680  is  added  to 
Subpart  B  to  read  as  follows: 

§  886. 1 680    Ophthalmic  pro)ector. 

(a)  Identification.  An  ophthalmic 
projector  is  an  AC-powered  device 
intended  to  project  an  image  on  a  screen 
for  vision  testing. 

(b)  Classification.  Class  I. 

45.  Section  886.1690  is  added  lo 
Subpart  B  to  read  as  follows: 

§886.1690    PupHlograph. 

(a)  Identification.  .\  pupillograph  is  an 
AC-powered  device  intended  to 
measure  the  pupil  of  the  eye  by  reflected 
light  and  record  the  responses  of  the 
pupil. 

(b)  Classification.  Class  L 

46.  Section  886.1700  is  revised  to  read 
as  follows: 

§886.1700    Pupliometer. 

(a)  Identification.  A  pupillometer  is  an 
AC-powered  or  manual  device  intended 
to  measure  by  reflected  light  the  width 
or  diameter  of  the  pupil  of  the  eye. 

(b)  Classification.  Class  I.  The  manual 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

47.  Section  886.1780  is  revised  to  read 
as  follows: 

§  686.1780    Retlnoscope. 

(a)  Identification.  A  retinoscope  is  an 
AC-powered  or  battery-powered  device 
intended  to  measure  the  refraction  of  the 
eye  by  illuminating  the  retina  and  noting 
the  direction  of  movement  of  the  light  on 
the  retinal  surface  and  of  the  refraction 
by  the  eye  of  the  emergent  rays. 

(b)  Classification.  Class  L  The 
battery-powered  device  is  exempt  from 


the  current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  §  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

48.  Section  886.1810  is  revised  to  read 
as  follows: 

§886.1810    Tangent  screen  (cam(}imetcr). 

(a)  Identification.  A  tangent  screen 
(campimeter)  is  an  AC-powered  or 
battery-powered  device  that  is  a  large 
square  cloth  chart  with  a  central  mark  of 
fixation  intended  to  map  the  central  30° 
of  the  patient's  visual  field  on  a  flat 
surface.  This  generic  type  of  device 
includes  projection  tangent  screens, 
target  tangent  screens  and  targets,  felt 
tangent  screens,  and  battery-powered 
stereo  campimeters. 

(b)  Classification.  Class  I.  The 
battery-powered  device  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  S  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

49.  Section  886.1860  is  revised  to  read 
as  follows: 

§  886.1860    Ophthalmic  instrument  stand. 

(a)  Identification.  An  ophthalmic 
instrument  stand  is  an  AC-powered  or 
nonpowered  device  intended  to  store 
ophthalmic  instruments  in  a  readily 
accessible  position. 

(b)  Classification.  Class  I.  The 
nonpowered  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  5  820.180.  writh 
respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complairrt  files. 

50.  Section  886 1870  is  revised  to  read 
as  follows: 

§  886.1870    Stereoscope. 

(a)  Identification.  A  stereoscope  is  an 
AC-powered  or  battery-powered  device 
that  combines  the  images  of  two  similar 
objects  to  produce  a  three  dimensional 
appearance  of  solidity  and  relief.  It  is 
intended  to  measure  the  angle  of 
strabismus  (eye  muscle  deviation), 
evaluate  binocular  vision  (usage  of  both 
eyes  to  see),  and  guide  a  patienfs 
corrective  exercises  of  eye  muscles. 

(b)  Classification.  Class  I.  The 
battery-powered  device  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  8  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  (  820.198.  with 
respect  to  complaint  files. 


51.  Section  886.1910  is  revised  lo  read 
as  follows: 

§886.1910    Spectacle  dissociation  test 
system. 

(a)  Identification.  A  spectacle 
dissociation  test  system  is  ar  AC- 
powered  or  battery-powered  device 
such  as  a  Lancaster  test  system  that 
consists  of  a  light  source  and  various 
filters,  usually  red  or  green  filters, 
intended  to  subjectively  measure 
imbalance  of  ocular  muscles. 

(b)  Classification.  Class  1.  The 
battery-powered  device  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  §  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

52.  Section  886.1940  is  added  to 
Subpart  B  to  read  as  follows: 

§  886. 1940    Tonometer  sterilizer. 

(a)  Identification.  A  tonometer 
sterilizer  is  an  AC-powered  device 
intended  to  sterilize  by  heat  a  tonometer 
(a  device  used  to  measure  intraocular 
pressure). 

(b)  Classification.  Class  I. 

53.  Section  886.1945  is  revised  to  read 
as  follows: 

§  886.1945    Transillumlnator. 

(a)  Identification.  A  transillumlnator 
is  an  AC-powered  or  bafterj'-powered 
device  that  is  a  light  source  intended  to 
transmit  light  through  tissues  to  aid 
examination  of  patients. 

(b)  Classification.  Class  I. 

54.  Section  886.4070  is  revised  to  read 
as  follows: 

§  886.4070    Powered  corneal  burr. 

(a)  Identification.  A  powered  corneal 
burr  is  an  AC-powered  or  battery- 
powered  device  that  is  a  motor  and 
drilling  tool  intended  to  remove  ru.st 
rings  from  the  cornea  of  the  c>e. 

(b)  Classification.  Class  I. 

55.  Section  886.4250  is  revised  to  read 
as  follows: 

§  886.4250    Ophthalmic  electrolysis  unit 

(a)  Identification.  An  ophthalmic 
electrolysis  unit  is  an  AC-powered  or 
battery-powered  device  intended  to 
destroy  ocular  hair  follicles  by  applying 
a  galvanic  electrical  current. 

(b)  Classification.  Class  I. 

56.  Section  8864335  is  revised  to  read 
as  follows: 

§  886.4335    Operating  headlamp. 

(a)  Identification.  An  operating 
headlamp  is  an  AC-powered  or  battery- 
powered  device  intended  to  be  worn 
around  the  head  of  the  user  to  provide  a 
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light  source  to  aid  visualization  during 
surgical,  diagnostic,  or  therapeutic 
procedures. 

(b)  Classification.  Class  I. 

57.  Section  886.4370  is  revised  to  read 
as  follows: 

§  836.4370    Keratome. 

(a)  Identification.  A  keratome  is  an 
AC-powered  or  battery-powered  device 
intended  to  shave  tissue  from  sections 
of  the  cornea  for  a  lamellar  (partial 
thickness)  transplant. 

(b)  Classification.  Class  I. 

58.  Section  886.4855  is  revised  to  read 
as  follows: 

§  686.4855    Ophthalmic  instrument  tab.'e. 

(a)  Identification.  An  ophthalmic 
instrument  table  is  an  AC-powered  or 
manual  device  on  which  ophthalmic 
instruments  are  intended  to  be  placed. 

(b)  Classification.  Class  I.  The  manual 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

59.  Section  886.5820  is  added  to 
Subpart  F  to  read  as  follows: 

§  886.5820    Closed-circuit  television 
reading  system. 

(a)  Identification.  A  closed-circuit 
television  reading  system  is  a  device 
that  consists  of  a  lens,  video  camera, 
and  video  monitor  that  is  intended  for 
use  by  a  patient  who  has  subnormal 
vision  to  magnify  reading  material. 

(b)  Classification.  Class  I. 

60.  Section  886.5900  is  revised  to  read 
as  follows: 

§  888.5900    Electronic  vision  aid. 

(a)  Identification.  An  electronic  vision 
aid  is  an  AC-powered  or  battery- 
powered  device  that  consists  of  an 
electronic  sensor/transducer  intended 
for  use  by  a  patient  who  has  impaired 
vision  or  blindness  to  translate  visual 
images  of  objects  into  tactile  or  auditory 
signals. 

(b)  Classification.  Class  I. 

61.  Section  886.5915  is  revised  to  read 
as  follows: 

§  886.59 1 5    Optical  vision  aid. 

(a)  Identification.  An  optical  vision 
aid  is  a  device  that  consists  of  a 
magnifying  lens  with  an  accompanying 
AC-powered  or  battery-powered  light 
source  intended  for  use  by  a  patient  who 
has  impaired  vision  to  increase  the 
apparent  size  of  object  detail. 

(b)  Classification.  Class  I.  The 
battery-powered  device  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 


with  the  exception  of  §  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  S  820.198,  with 
respect  to  complaint  files. 

PART  888— ORTHOPEDIC  DEVICES 

62.  The  authority  citation  for  21  CFR 
Part  888  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  510.  513.  515.  520. 
701(a),  52  Stat.  1055,  76  Stat.  794-795  as 
amended,  90  Stat.  540-546,  552-559,  565-574. 
576-577  (21  U.S.C.  351(f),  360,  360c,  360e,  360j, 
371(a));  21  CFR  5.10. 

63.  Section  888.1500  is  added  to 
Subpart  B  to  read  as  follows: 

§886.1500    Goniometer.      ' 

(a)  Identification.  A  goniometer  is  an 
AC-powered  device  intended  to 
evaluate  joint  function  by  measuring 
and  recording  ranges  of  motion, 
acceleration,  or  forces  exerted  by  a 
joint. 

(b)  Classification.  Class  I. 

64.  Section  888.5960  is  added  to 
Subpart  E  to  read  as  follows: 

§  880.5960    Cast  removal  instrument. 

(a)  Identification.  A  cast  removal 
instrument  is  an  AC-powered  hand-held 
device  intended  to  remove  a  cast  from  a 
patient.  This  generic  type  of  device 
includes  the  electric  cast  cutter  and  cast 
vacuum. 

(b)  Classification.  Class  I. 

PART  892— RADIOLOGY  DEVICES 

65.  The  authority  citation  for  21  CFR 
Part  892  continues  to  read  as  follows: 

Authority:  Sees  501(f).  510.  513,  515,  520. 
701(a),  52  Stat.  1055.  76  Stat.  794-795  as 
amended.  90  Stat.  540-540,  552-559,  565-574, 
576-577  (21  U.S.C.  351(f).  360.  360c.  3G0e,  360j. 
371(a)):  21  CFR  5.10. 

66.  Section  892.1100  is  added  to 
Subpart  B  to  read  as  follows: 

§  892. 1 1 00    Scintillation  (gamma)  camera. 

(a)  Identification.  A  scintillation 
(gamma)  camera  is  a  device  intended  to 
image  the  distribution  of  radionuclides 
in  the  body  by  means  of  a  photon 
radiation  detector.  This  generic  type  of 
device  may  include  signal  analysis  and 
display  equipment,  patient  and 
equipment  supports,  radionuclide 
anatomical  markers,  component  parts, 
and  accessories. 

(b)  Classification.  Class  I. 

67.  Section  892.1110  is  added  to 
Subpart  B  to  read  as  follows: 

§  892. 1110    Positron  camera. 

(a)  Identification.  A  positron  camera 
is  a  device  intended  to  image  the 
distribution  of  positron-emitting 
radionuclides  in  the  body.  This  generic 
type  of  a  device  may  include  signal 


analysis  and  display  equipment,  patient 
and  equipment  supports,  radionuclide 
anatomical  markers,  component  parts, 
and  accessories, 
(b)  Classification.  Class  I. 

68.  Section  892.1130  is  added  to 
Subpart  B  to  read  as  follows: 

§  892. 1 1 30    Nuclear  whole  body  counter. 

(a)  Identification.  A  nuclear  whole 
body  counter  is  a  device  intended  to 
measure  the  amount  of  radionuclides  in 
the  entire  body.  This  generic  type  of 
device  may  include  signal  analysis  and 
display  equipment,  patient  and 
equipment  supports,  component  parts, 
and  accessories. 

(b)  Classification.  Class  I. 

69.  Section  892.1300  is  added  to 
Subpart  B  to  read  as  follows: 

§  892.1300     Nuclear  rectilinear  scanner. 

(a)  Identification.  A  nuclear 
rectilinear  scanner  is  a  device  intended 
to  image  the  distribution  of 
radionuclides  in  the  body  by  means  of  a 
detector  (or  detectors)  whose  position 
moves  in  two  directions  with  respect  to 
the  patient.  This  generic  type  of  device 
may  include  signal  analysis  and  display 
equipment,  patient  and  equipment 
supports,  radionuclide  anatomical 
markers,  component  parts,  and 
accessories. 

(b)  Classification.  Class  I. 

70.  Section  892.1320  is  added  to 
Subpart  B  to  read  as  follows: 

§  892. 1320    Nuclear  uptake  probe. 

(a)  Identification.  A  nuclear  uptake 
probe  is  a  device  intended  to  measure 
the  amount  of  radionuclide  taken  up  by 
a  particular  organ  or  body  region.  This 
generic  type  of  device  may  include  a 
single  or  multiple  detector  probe,  signal 
analysis  and  display  equipment,  patient 
and  equipment  supports,  component 
parts,  and  accessories. 

(b)  Classification.  Class  1. 

71.  Section  892.1330  is  added  to 
Subpart  B  to  read  as  follows: 

§  892.1330    Nuclear  whole  body  scanner. 

(a)  Identification.  A  nuclear  whole 
body  scanner  is  a  device  intended  to 
measure  and  image  the  distribution  of 
radionuclides  in  the  body  by  means  of  a 
wide-aperture  defector  whose  position 
moves  in  one  direction  with  respect  to 
the  patient.  This  generic  type  of  device 
may  include  signal  analysis  and  display 
equipment,  patient  and  equipment 
supports,  radionuclide  anatomical 
markers,  component  parts,  and 
accessories. 

(b)  Classification.  Class  I. 

72.  Section  892.1350  is  added  to 
Subpart  B  to  read  as  follows: 


§  892. 1 350    Nudvar  scarmirtg  bed. 

(a)  Identification.  A  nuclear  scanning 
bed  is  an  adjustable  bed  intended  to 
support  a  patient  during  a  nuclear 
medicine  procedure. 

(b)  Classification.  Class  I. 

73.  Section  892.1410  is  added  to 
Subpart  B  to  read  as  follows: 

S  892.1410    Nuclear  electrocardiograph 
synchronizer. 

(a)  Identification.  A  nuclear 
electrocardiograph  synchronizer  is  a 
device  intended  for  use  in  nuclear 
radiology  to  relate  the  time  of  image 
formation  to  the  cardiac  cycle  during  the 
production  of  dynamic  cardiac  images. 

(b)  Classification.  Class  I. 

74.  Section  892.1640  is  added  to 
Subpart  B  to  read  as  follows: 

§  892.1640    Radiographic  film  marking 
system. 

(a)  Identification.  A  radiographic  film 
marking  system  is  a  device  intended  for 


medical  purposes  to  add  identification 
and  other  information  onto  radiographic 
film  by  means  of  exposure  to  visible 
light, 
(b)  Classification.  Class  I. 

75.  Section  892.1890  is  added  to 
Subpart  B  to  read  as  follows: 

§  892.1890    Radiographic  film  Illuminator. 

(a)  Identification.  A  radiographic  film 
illuminator  is  a  device  containing  a 
visible  light  source  covered  with  a 
translucent  front  that  is  intended  to  be 
used  to  view  medical  radiographs. 

(b)  Classification.  Class  I. 

76.  Section  892.1900  is  added  to 
Subpart  B  to  read  as  follows: 

§892.1900    Automatic  radiographic  film 
processor. 

(a)  Identification.  An  automatic 
radiographic  film  processor  is  a  device 
intended  to  be  used  to  develop,  fix, 
wash,  and  dry  automatically  and 


continuously  film  exposed  for  midical 
purposes. 

(b)  Classification.  Class  I. 

77.  Section  892.1970  is  added  to 
Subpart  B  to  read  as  follows: 

§  892.1970    Radiographic  ECG/respirator 
synchronizer. 

(a)  Identification.  A  radiographic 
ECG/respirator  synchronizer  is  a  device 
intended  to  be  used  to  coordinate  i  n  x- 
ray  film  exposure  with  the  signal  from 
an  electrocardiograph  (ECG)  or 
respirator  at  a  predetermined  phase  of 
the  cardiac  or  respiratory  cycle. 

(b)  Classification.  Class  I. 

Dated:  October  18.  1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  8»-26210  Filed  11-14-88;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  88N-0335] 

Drugs  Containing  Sulfamethazine, 
Sulfaqulnoxallne,  Sulfamerazlne, 
Sulfattilazola,  Sulfapyridlne,  or 
Sulfanilamide  for  Oral,  Injectable, 
Intramammary,  or  Intrauterine  Use  In 
Food-Producing  Animals;  Opportunity 
for  Hearing 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Center  for 
Veterinary  Medicine  (CVM),  is 
proposing  to  refuse  approval  of  new 
animal  drug  applications  (NADA's)  for 
drugs  containing  sulfamethazine, 
sulfaquinoxaline.  sulfamerazlne, 
sulfathiazole,  sulfapyridine,  or 
sulfanilamide  for  oral,  injectable, 
intramammary,  or  intrauterine  use  in 
food-producing  animals.  Each  of  the 
NADA's  in  question  is  for  a 
sulfonamide-containing  drug  covered  by 
interim  marketing  under  S  510.450  (21 
CFR  510.4501.  FDA  has  proposed  to 
remove  §  510.450  by  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  of  September  15, 1988  (53  FR 
35833).  CVM  is  proposing  to  refuse 
approval  of  the  NADA's  following 
publication  of  that  proposed  rule  and 
the  publication  on  July  5. 1984  (49  FR 
27543)  of  a  notice  advising  the  sponsors 
of  those  NADA's  of  the  data,  labeling, 
and  other  information  necessary  for 
approval  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  CVM  has 
completed  its  review  of  the  data, 
labeling,  and  other  information 
submitted  to  each  NADA  and  has 
conclucied  that  none  of  the  sponsors  of 
the  NADA's  listed  in  this  notice  has 
submitted  all  the  requisite  data, 
labeling,  and  other  information.  For  that 
reason,  CVM  is  now  proposing  to  refuse 
approval  of  all  the  NADA's  under  one  or 
more  of  the  provisions  specified  in  the 
act. 

Some  of  the  sponsors  of  the  NADA's 
listed  in  this  notice  previously  requested 
a  hearing  on  an  earlier  refusal  to 
approve  their  NADA's.  If  those  sponsors 
wish  to  avail  themselves  of  the 
opportunity  for  a  hearing  provided  by 
this  notice,  however,  they  are  required 
to  request  and  justify  a  hearing,  as 
specified  in  this  notice. 
DATES:  A  written  appearance  requesting 
a  hearing  by  December  15, 1988:  data, 
information,  and  analysis  on  which  the 
request  for  hearing  relies  by  February 
13, 1989. 


ADDRESS:  Written  appearance,  data, 
information,  and  analysis  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Room  4-62. 
5600  Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Frappaolo.  Center  for 
Veterinary  Medicine  (HFV-240),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
4940. 
SUPPLEMENTARY  INFORMATION: 

L  Background  luformation 

In  the  Federal  Register  of  July  5. 1984 
(49  FR  27543)  (the  July  1984  notice) 
(corrected  August  7. 1984;  49  FR  31444), 
FDA  announced  plans  for  the 
termination  of  interim  marketing  under 
§  510.450  for  drugs  containing 
sulfamethazine,  sulfaquinoxaline, 
sulfamerazlne,  sulfathiazole, 
sulfapyridine,  or  sulfanilamide  for  oral, 
injectable,  intramammary.  or 
intrauterine  use  in  food-producing 
animals.  The  July  1984  notice  listed  the 
23  firms  that  had  submitted  NADA's  for 
sulfonamide-containing  drugs  under  the 
provisions  of  S  510.450,  and  requested 
that  sponsors  of  NADA's  covered  by 
interim  marketing  (1)  submit  by  October 
3, 1984.  a  statement  of  intent  with  regard 
to  continued  marketing  of  their  products 
and,  (2)  submit  by  October  7, 1985,  data, 
revised  labeling,  and  other  information 
necessary  for  approval  of  a  NADA.  (The 
requisite  data,  labeling  and  other 
information  are  described  in  detail  in 
the  July  1984  notice,  which  CVM  hereby 
incorporates  in  this  notice.) 

The  July  1984  notice  slated  that  after 
evaluation  of  that  information  with 
respect  to  each  NADA,  CVM  would 
either  approve  the  NADA  or  publish  a 
notice  of  opportunity  for  a  hearing  on 
denial  of  approval.  Finally,  the  July  1984 
notice  stated  that,  at  the  same  time, 
FDA  would  publish  a  proposed  rule  to 
remove  §  510.450,  and  that  after  a  final 
rule  removing  §  510.450  became 
effective,  any  sulfonamide-containing 
drug  on  the  market  intended  for  use  in 
food-producing  animals  that  was  not  the 
subject  of  an  approved  NADA  would  be 
in  violation  of  the  act  and  subject  to 
regulatory  action,  unless  covered  by  a 
statutorily  provided  exception  to  the 
requirement  of  an  NADA.  (Following 
publication  of  the  July  1984  notice,  FDA 
decided  that  publication  of  a  proposed 
rule  to  remove  §  510.450  should  not 
await  publication  of  this  notice,  and,  in 
the  Federal  Register  of  September  15, 
1988  (53  FR  35833).  proposed  to  remove 
that  section.) 

When  the  July  1984  notice  was 
published,  189  NADA's  covered  interim 
marketing  of  sulfonamide-containing 


products  under  S  510.450.  FDA  received 
letters  from  the  23  firms  listed  in  the  July 
1964  notice.  Eight  firms  requested 
termination  of  32  NADA's.  Twenty-one 
firms  indicated  their  intent  to  furnish  the 
information  necessary  for  approval  of 
157  NADA's.  Nine  of  the  21  firms 
submitted  some  of  the  necessary 
information  (for  17  of  their  64  NADA's); 
14  of  the  21  firms  did  not  submit  any  of 
the  information  (for  92  NADA's).  None 
of  the  23  firms  listed  in  the  July  1984 
notice  furnished  all  the  data,  labeling, 
and  other  information  necessary  for 
approval  of  any  of  the  189  NADA's  in 
question. 

On  May  23. 1986  (Refs.  1  through  142). 
CVM  wrote  the  sponsors  of  each  of  the 
then  pending  157  NADA's,  once  again 
advising  each  sponsor  of  deficiencies  in 
the  NADA  and  in  the  data,  revised 
labeling,  and  other  information 
necessary  for  NADA  approval.  At 
present,  142  NADA's  cover  interm 
marketing  of  sulfonamide-containing 
products  under  §  510.450;  the 
sulfonamide-containing  products 
covered  by  the  remaining  NADA's  are 
no  longer  being  marketed.  None  of  the 
142  pending  NADA's  listed  in  this  notice 
contains  all  the  data,  labeling,  and  other 
information  necessary  for  approval.  In 
fact,  only  nine  sponsors  (for  17  of  their 
65  NADA's)  submitted  even  part  of  the 
data,  labeling,  and  other  information 
specified  in  the  July  1984  notice,  and 
each  of  those  NADA's  is  also  deficient 
in  one  or  more  other  respects,  e.g.. 
inadequate  manufacturing  and  controls 
information,  lack  of  an  environmental 
assessment. 

II.  List  of  Firms  Having  NADA's  Subject 
To  This  Opportunity  for  Hearing 

FDA  has  not  given  interim  marketing 
privileges  to  sponsors  of  sulfonamide- 
containing  drugs  for  more  than  13  years 
(53  FR  35834).  Since  publication  of  the 
July  1984  notice,  however,  several 
sponsors  have  transferred  ownership  of 
their  NADA's  or  merged  with  other 
sponsors.  According  to  CVM's  records, 
the  11  firms  listed  below  are  all  the 
current  sponsors  of  all  the  pending 
NADA's  for  products  covered  by 
S  510.450  and  subject  to  this  notice  of 
opportunity  for  a  hearing.  CVM 
cautions,  however,  that  its  records  may 
not  be  wholly  up  to  dale  and  therefore 
advises  that  all  pending  NADA's  for 
sulfonamide-containing  drugs  covered 
by  interim  marketing  under  §  510.450  are 
subject  to  this  notice. 

1.  Quality  Plus  Easar  Corp.,  P.O.  Box  459,  Fort 
Dodge.  lA  50501 

2.  Frank  Veterinary  Laboratories.  7329 
Washington  Avenue  South,  Edina,  MN 
55435 


3.  Hess  &  Clark.  Inc..  7th  and  Orange  Street 
Ashland.  OH  44805 

4.  lllini  Skylab,  Inc..  1000  Macomb  Road, 
Rushville.  0. 62681 

5.  Fermenta  Animal  Health  Co.,  7410  NW. 
Tiffany  Springs  Parkway,  P.O.  Box  901350. 
Kansas  City,  MO  64190-1350 

6.  Norden  Laboratories,  Inc.,  601  W. 
Comhusker  Highway.  Lincoln.  NE  68521 

7.  Purina  Mills.  Inc.,  800  Chouteau  Avenue.  St. 
Louis,  MO  63164 

B.  LD.  Russell  Co.,  Laboratories.  P.O.  Box 
41126a  Kansas  Qty,  MO  64141 

9.  Salsbury  Laboratories.  Inc.,  2000  Rockford 
Road.  Charies  City.  lA  50616-9989 

10.  Vet-A-Mix,  Inc.,  604  West  Thomas 
Avenue,  P.O.  Box  A  Shenandoah.  lA  51001 

11.  Veterinary  Laboratories.  Inc.,  12340  Santa 
Fe  Drive.  Lenexa.  KS  66215. 

III.  Affected  NADA's  and  Grounds  for 
Refusing  Approval 

All  the  pending  NADA's  for  the 
sulfonamide-containing  drugs  known  to 
CVM  and  affected  by  this  notice  are 
listed  in  the  tables  below,  by  the  same 
drug  groups  and  in  the  same  format  used 
in  the  July  1984  notice.  The  tables  list 
each  pending  NADA,  current  sponsor, 
and  product  name.  The  grounds  on 
which  CVM  proposes  to  refuse  approval 
of  each  NADA  under  section  512(d)(1)  of 
the  act  (21  U.S.C.  360b(d)(l))  and  FDA's 
regulations  are  identified  by  one  or  more 
numbers  in  the  column  captioned 
"Grounds  for  Refusing  Approval." 
corresponding  to  the  numbered 
paragraphs  set  out  below.  If  any  one  of 
these  grounds  applies  to  a  given  NADA, 
CVM  is  required  to  refuse  approval  of 
the  application.  American  Cyanamid 
Co.  V.  Young.  770  F.2d  1213. 1218  (D.C. 
Cir.  1985),  citing  Masti-Kure  Products 
Co..  Inc.  V.  Califano,  587  F.2d  1099, 1104 
(D.C.  Cir.  1978). 

1.  The  investigations,  reports  of  H-hich  are 
required  to  be  submitted  to  CVM  pursuant  to 
section  512(b)  of  the  act.  do  not  include 
adquate  tests  by  all  methods  reasonably 
applicable  to  show  whether  or  not  such  drug 
is  safe  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested  in  the 
proposed  labeling  thereof.  Section 
512(d)(1)(A);  21  CFR  514.111(a)(1).  See  49  FR 
27.S44-27546,  27551. 

2.  The  methods  used  in,  and  the  facilities 
and  controls  used  for,  the  manufacture, 
processing,  and  packing  of  such  drug  are 
inadequate  to  preserve  its  identity,  strength, 
quality,  and  purity.  Section  512(d)(1)(C):  21 
CFR  514.111(a)(3).  See  49  FR  27546. 

3.  Upon  the  basis  of  the  information 
submitted  to  CVM  as  part  of  the  application, 
or  upon  the  basis  of  any  other  information 
before  CVM  with  respect  to  such  drug.  CVM 
has  insufficient  information  to  determine 
whether  such  drug  is  safe  for  use  under  such 
conditions.  Section  512(d)(l)D):  21  CFR 
514.111(a)(4).  See  49  FR  27544-27546.  27551. 

4.  Evaluated  on  the  basis  of  the  information 
submitted  to  CVM  as  part  of  the  application 
and  any  other  infonnation  before  CVM  with 
respect  to  such  drug,  there  is  a  lack  of 


substantial  evidence  that  the  drug  will  have 
the  effect  it  purports  or  is  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the  proposed 
labeling  thereof  Section  512(d)(1)(E);  21  CFR 
5H.lll(a)(5)(i).  See  49  FR  27545-27546,  27551. 

5.  Based  on  a  fair  evaluation  of  all  material 
facts,  such  labeling  is  false  or  mis'eadi.ig  in 
any  particular.  Section  512(d)(1)(C):  21  CFR 
514.111(a)(7).  See  49  27547-27550. 

6.  The  NADA  (A)  fails  to  include  an 
environmental  assessment  as  required  by  21 
CFR  25.31  or  (B)  fails  to  include  sufficient 
information  to  permit  a  determination 
whether  the  manufacture  and  use  of  the 
product  could  cause  significant 
environmental  effects  (see  21  CFR  25.31(a]). 
In  other  words,  insufficient  information  has 
been  provided  concerning  the  introduction  of 
substances  into  the  environment  (e.g.,  hst  of 
substances  emitted  during  manufacturing, 
emission  controls  utilized  at  the 
manufacturing  facihty,  quantities  and 
concentrations  of  the  substances  expected  to 
enter  the  environment),  their  fate  in  the 
environment  (e.g.,  distribution,  degradation, 
and  accumulation)  and  their  effects  on  the 
en\'ironment  (e.g.,  toxicology  data).  21  CFR 
514  111(a)(9). 

Safety  includes  not  only  safety  to  the 
target  food-producing  animal  but  also 
the  safety  for  human  consumption  of 
edible  products  from  that  animal.  Thus, 
in  determining  whether  a  drug  is  safe  for 
use  under  the  conditions  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  thereof,  CVM  is 
required  to  consider,  among  other 
relevant  facts,  (i)  the  probable 
consumption  of  such  drug  and  of  any 
substance  formed  in  or  on  food  because 
of  the  use  of  such  drug,  (ii)  the 
cumulative  effect  on  man  or  animal  of 
such  drug,  taking  into  account  any 
chemically  or  pharmacologically  related 
substance,  (iii)  safety  factors  which  in 
the  opinion  of  experts,  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safety  of  such  drugs,  are 
appropriate  for  the  use  of  animal 
experimentation  data,  and  (iv)  whether 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  are  reasonably 
certain  to  be  followed  in  practice 
(section  512(d)(2)  (21  CFR  514.111(a)(4)). 

With  respect  to  the  NADA's  for 
sulfamethazine-containing  products,  in 
addition  to  the  information  cited  in 
paragraphs  1  and  3  above  and  in  the 
tables  below  in  support  of  its  proposal 
to  refuse  approval  under  section 
512(d)(1)  (A)  and  (D)  of  the  act  and 
§  514.111(a]  (1)  and  (4)  of  the 
regulations,  CVM  also  relies  on 
information  that  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling  are  not 
reasonably  certain  to  be  followed  in 
practice. 


In  1987  and  1988,  marketers  and  users 
of  new  screening  methods  of  analysis, 
particularly  for  antimicrcbial  drugs, 
published  papers  in  scientific  journals 
(Ref.  143)  and  gave  presentations  (Ref. 
144)  suggesting  that  sulfamethazine  is 
widely  used  in  the  dairy  industry. 
Sulfamethazine  is  reportedly  used 
illegally  to  treat  lactating  dairy  animals 
for  mastitis,  bacterial  pneumonia, 
_^fenchitis.  coccidiosis.  colibacillosis. 
metritis,  and  shipping  fever.  Although 
sulfamethazine  is  not  approved  for  use 
in  lactating  dairy  cattle,  it  is  available  to 
farmers  as  an  over-the-counter  dnig.  If  a 
farmer  or  veterinarian  uses 
sulfamethazine  in  lactating  dairy  cattle, 
illegal  drug  residues  in  milk  can  result. 

As  a  result  of  the  allegations,  FDA 
formed  a  Milk  Committee  (the 
committee)  with  scientists  from  its  CVM 
and  its  Center  for  Food  Safety  and 
Applied  Nutrition  to  examine  the 
possibility  that  milk  might  contain  drug 
residues,  including  residues  of 
sulfamethazine.  The  committee 
requested  that  CVM's  Division  of 
Veterinary  Medical  Research  (DVMR) 
develop  an  analytical  method  for 
delecting  residues  of  sulfamethazine  in 
milk  because  there  is  no  official  method 
currently  available.  DVMR  recently 
developed  an  analytical  method,  and 
that  method  is  undergoing  a  methods 
trial  evaluation.  The  committee  also 
conducted  a  survey  to  determine 
whether  residues  of  sulfamethazine  are 
present  in  milk.  In  accordance  with  the 
survey,  FDS  collected  from  10  large 
cities  across  the  United  States  49  retail 
samples  of  whole  milk,  representing 
products  from  49  different  processors  of 
fluid  milk.  Preliminary  analysis  showed 
that  36  samples  were  positive  for 
sulfamethazine  with  levels  ranging  from 
0.8  parts  per  billion  to  40.3  parts  per 
billion  (Ref.  145).  The  results  are  being 
confirmed  by  mass  spectromelrj'. 

At  this  time,  CVM  is  not  proj>osing  to 
refuse  approval  of  the  NADA's  for 
sulfamethazine-containing  products 
under  section  512(d)(1)  (A),  (B).  (D),  or 
(H)  of  the  act  of  S  514.111(a)  (1),  (2).  (4). 
or  (8)  of  the  regulations  in  reliance  on 
the  results  of  a  chronic  bioassay  of 
sulfamethazine  in  mice  conducted  by 
the  National  Center  for  Toxicological 
Research  (NCTR)  (NCTR  Technical 
Report  418:  "Chronic  Toxicity  and 
Carcinogenesis  Study  of  Sulfamethazine 
in  B6C3F1  Mice"),  the  availability  of 
which  was  announced  in  the  Federal 
Register  of  March  23. 1988  (53  FR  9492). 
or  in  reliance  on  the  results  of  a  chronic 
bioassay  of  sulfamethazine  in  rats 
conducted  by  NCTR  (NCTR  Technical 
Report  420:  "Chronic  Toxicity  and 
Carcinogenesis  Study  of  Fischer  344 
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Rats"),  the  availability  of  which  was 
announced  in  a  notice  published  in  the 
Federal  Register  of  May  18. 1988  (53  FR 
17850).  The  mouse  study  is  discussed  in 
53  FR  15888, 15888  (May  4, 1988);  the  rat 
study  is  discussed  in  53  FR  17850  (May 
18, 1988). 

The  data  from  NCTR's  mouse  and  rat 
studies  are  undergoing  review  by  the 
National  Toxicology  Program  and  FDA 
(including  CVM),  and  CVM's 
conclusions  on  the  presence  or  absence 
of  tumors  in  the  test  animals  and  on  the 
significance  of  any  tumors  in  the  test 
animals  will  not  become  final  until  the 
reviews  are  completed.  CVM  does  not 
expect  the  reviews  of  the  mouse  and  rat 
studies  to  be  completed  until  December 
1988,  and  early  1989,  respectively.  Given 
the  numerous  grounds  on  which  CVM  is 
proposing  to  refuse  approval  of  each  of 
the  NADA"s  for  the  sulfamethazine- 
containing  products,  CVM  has  decided 
that  it  is  unnecessary  to  rely  on  the 
results  of  either  study  in  proposing  to 
refuse  approval  of  any  of  those  NADAs. 
After  the  reviews  of  the  mouse  and  rate 
studies  are  completed,  CVM  will  decide 
whether  to  issue  an  amended  notice  of 


opportunity  for  hearing  for  those 
products. 

With  respect  to  effectiveness,  the  tferm 
"substantial  evidence"  means  evidence 
consisting  of  adequate  and  well- 
controlled  investigations,  including  field 
investigation,  by  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  effectiveness  of  the  drug 
involved,  on  the  basis  of  which  it  could 
fairly  and  reasonably  be  concluded  by 
such  experts  that  the  drug  will  have  the 
effect  it  purports  or  is  represented  to 
have  under  the  conditions  of  use 
prescribed,  recommended  or  suggested 
in  the  labeling  or  proposed  labeling 
thereof  (section  512(d)(3);  21  CFR 
514.111(a)(5)(ii)).  Thus,  efficacy  data 
must  include  two  well-controlled 
studies,  one  of  which  must  be  a  field 
study.  American  Cyanamid  Co.  v. 
Young,  770  F.2d  at  1219.  In  the  case  of  a 
drug  product  that  contains  two  or  more 
active  ingredients,  the  adequate  and 
well-controlled  investigations 
demonstrating  the  product's 
effectiveness  must  demonstrate  not  only 
the  effectiveness  of  the  product  as  a 
whole,  but  must  also  demonstrate  that 


each  of  the  active  ingredients  makes  a 
contribution  to  that  overall 
effectiveness.  Masti-Kure  Products  Co., 
Inc.  V.  Califano.  587  F.2d  at  1101-05;  21 
CFR  514.1(b)(8)(v). 

The  claims  for  which  the  effectiveness 
requirements  of  the  act  and  the 
regulations  have  been  met  are  set  out  in 
the  July  1984  notice  (49  FR  27551).  The 
sponsor  of  any  sulfonamide-containing 
drug  product  that  is  covered  by  interim 
marketing  under  §  510.450  and  that  is 
labeled  for  any  other  claim  must  show, 
by  "substantial  evidence"  in  the  NAD.A 
for  the  product,  that  the  product  is 
effective  for  such  claim. 

For  each  NADA,  the  column 
captioned  "Grounds  for  Refusing 
Approval"  also  refers  to,  and  CVM 
relies  upon:  (1)  The  letter  dated  May  23. 
1986,  that  CVM  sent  to  the  sponsor 
advising  of  the  deficiencies  in  the 
NADA  that  precluded  approval,  and  of 
the  data,  revised  labeling,  and  other 
information  necessary  for  approval;  and 
(2)  the  attachments  (previous  deficiency 
letters)  to  the  May  23,  letter. 


Table  of  Pending  NADA's  for  Sulfonamide-Containing  Products 


NADA 
No. 

Sponsor 

Product  name 

Grounds  (or  refusing  approval 

A.  Sulfamethazine  Alone 

04S-693 

Vet-A-Mix 

Vet-A-MIx 

Veta-Meth  Tablets                 „ 

1,  2,  3.  5  (Ref.  1). 

049-790 

Veta-Meth  Solution  12  5% 

1.  2,  3,  4.  5,  6A  (Ref  2) 

099-846 

Salsbury  Laboratories,  Inc 

Sodium  Sulfamethazirie  12.5%  Drinking  Water  Solution 

1.  2,  3.  4,  5,  6A  (Ref  3) 

099-647 

Salsbury  Laboratories.  Inc „ 

Veterinary  Laboratories.  Inc 

Sodium  .^uifam«!tha7ine  Soluble  Powder  ,         

1,  2.  3,  4.  5  (Ref  4). 

099-904 

1.  2.  3.  4.  5,  6B  (Ref.  6). 

099-910 

Veterinary  Laboratories,  Inc 

Sulfamethazine  Sodium  Solution  25% ™ „ - — 

Sutfamptharinn  Ri-iiiito*  11  Rri^mR ,,,,,,,,,,„,„,„ , 

1.  2,  3,  4,  5.  6A  (Ref.  6). 

099-922 

Quality  Plus  Essar  Corp „. 

1,  2,  3.  4.  5,  6A  (Ret  7) 

099-923 

Quality  Plus  Essar  Corp 

Sulfamethazine  Powder                                    

1,  2.  3.  4,  5,  6A  (Ref.  8) 

099-925 

Quality  Plus  Essar  Coip _ „... 

Quality  Plus  Essar  Corp 

1,  2.  3,  4,  5,  6A  (Ref  9) 

099-930 

Sulfamethazine  2.5  Grams - 

Sulfamethazine  Boluses    

1,  2  3.  4.  5  (Ref.  10) 

099-936 

Quality  Plus  Essar  Corp „. 

1.  2.  3.  4.  5,  6A  (Ref  11). 

099-937 
099-938 
099-953 
099-962 
099-969 
099-977 
099-998 
100-006 
100-011 

Quality  Plus  Essar  Corp 

Quality  25%  Sodium  SLilfarr)ethazine  Orinkina  Water  SokJtion 

1.2.  3.4.  5,  6A  (Ref.  12). 

Quality  Plus  Essar  Corp 

Sodium  Sutfametha2ine                                            

1,  2.  3.  4,  5.  6A  (Ref.  13). 

Quality  Plus  Essar  Corp 

Metzol-25%                                                                           

1.  2.  3.  4.  5.  6A  (Ref.  14). 

Quality  Plus  Essar  Corp 

Sulfamethazine  Bolus  Formula  113 _ 

1,  2,  3.  4.  5,  6B  (Ref.  15). 

Quality  Plus  Essar  Corp 

1.  2.  3,  4.  5,  6A  (Ref   16). 

Quality  Plus  Essar  Corp 

Sulfamethazine  Boluses  5  Grams 

1,  2,  3,  4.  5  (Ref.  17). 

mini  Skylab.  Inc 

Liquid  Vimethazine-25 . 

SM-25  Solution 

1,  2,  3.  4  5.  6A  (Ref  18). 

Fermenta  Animal  Health  Company 

1,  2,  3,  4,  5,  6B  (Ref   19). 

Fermenta  Animal  Health  Company 

SM-25  Sodium  Sulfamethazine  Injectable  Solution 

1,  2.  3.  4.  5.  6B  (Ref  20). 

100-014 

Fermenta  Animal  Health  Company 

Sodium  Sulfamethazine  12  5%  Drinking  Water  Solution 

1,2.3.4.  5,  6A(Ref  21). 

100-024 

Veterinary  Laboratories,  Inc 

Sulfamethazine  Solution  25%                                                       

1.  2.  3  4,  5,  6A  (Ref  22). 

100-028 

mini  Skylab,  Inc 

N/imAthazir^e                                                                               

1.  2.  3  4,  5.  6B  (Ref.  23). 

100-071 

Frank  Veterinary  Latx>ratorie8 

1.  2.  3.  4,  5,  6B  (Ref.  24). 

100-095 

Quality  Plus  Essar  Corp 

Sulfamethazine  Boluses  1 5  Grams 

1,  2.  3,  4.  5.  6B  (Ref  25) 

100-126 

mini  Skylab,  Inc 

Sulfamethazine  Boluses              ...         „« 

1,  2.  3.  4.  5.  6A  (Ref  26) 

100-177 

Quality  Plus  Essar  Corp 

SM-25  Per  Cent 

1,  2.  3,  4.  5.  6B  (Ref.  27). 

100-179 

I.D.  Russell  Company.  Laboratories 

Sodium  Sulfamethazine  Drinking  Water  Solution  25% 

1.  2,  3.  4.  5.  6B  (Ref  28). 

B.  Sulfa 

thiazole  Alone  or  In  Combination  With  Other  Sulfa  Products 

099-648 

Salsbury  Latxxatories,  Inc 

1.  2.  3.  5.  6A  (Ref.  29) 

099-855 

Salsbury  Laboratories 

Ar-Sulfa  Soluble  Powder.  Sodium  sulfattuazole  sesquihydrate _ 

Sodium  Sulfathiazole  Soluble  Powder                         

1.  2,  3.  5.  6A  (Ref.  30) 

099-857 

Salsbury  Lat)oratofies 

1.  2.  3.  5,  6A  (Ref  31) 

099-920 
099-927 

Quality  Plus  Essar  Corp „ 

Quality  Plus  Essar  Corp 

Tnple  Sulfa  Solution  24%.  Sulfamethazine  sodujm.  Sulfathiazole  sodium. 

Sulfamerazine  sodium. 
Bi-Sulfa  Boluses,  Sulfamettiazine  Sulfathiazole    

1,  2.  3.  5.  6B  (Ref.  32) 
1.  2.  3.  5,  6A  (Ref  33) 

099-932 

Quality  Plus  Essar  Corp 

Sf.i*fathtazo'e  Bol^/s^w                                                                  

1  2  3  5  6B  (Ref  34) 

099-947 

Quality  Plus  Essar  Corp 

S  G-Seven.  Sulfamethazine,  Sulfathiazole,  Sulfamerazine 

1.  2.  3,  4.  5.  6A  (Ref  35). 

Table  of  Pending  NADA's  for  Sulfonamide-Containing  Pnooucrs— Contintjed 


NADA 
No. 


099-052 

09&-975 
099-999 
100-010 
100-023 

100-025 

100-089 
100-091 

100-099 
100-101 
100-117 


Sponsor 


Quattty  Pkjs  Essar  Corp 


Quality  )Ptus  Essar  Corp _... 

Fermartfa  Animal  Health  Company  . 
Fermenta  Aramal  Health  Company.. 
Hess  &  Clark,  inc 


Veterinary  Lat>oratories.  Inc.. 

Quality  Pius  Essar  Corp 

OuaNty  Pkis  Essar  Corp 


ininl  Skylab.  Inc 

Quality  Plus  Essar  Corp . 
INint  Skylab.  Inc 


Product  name 


TS-543  Solution.  Sulfamethazine  sodium,  SuHathiazole  sodum.  SuHa- 
merazine  sodum. 

Sulfathiazote  Sodium  N.F _ 

Sodium  Sutfattnazole 

Th>-Meth  BohA.  Sutfamethazina,  SuHathiazole 


Sul-Trd-E.  Sodium  sulfathiazole.  Ethylanediamine  dihydroiodtde.  Sodium, 
Potassium. 

Tri-Sul  2MT  Trple  Sulfa  Solutioon  24%.  Sulfamethazine  sodium.  Sulfathi- 
azote sodium.  Sultamerazirw  sodium. 

Tnsul  I  Boluses.  Sulfamethazine.  SuMattiiazole.  Sulfa.'-nerazine 

Triple  Sulfa  Solution  24%.  Sulfamethazine  sodum,  Sulfathiazole  sodium. 
Sulfamerazine  sodium. 

Thiazole-Sodum.  Sulfathiazole  sodium _ 

Sulfattvazote  Boluses _ _ 

Thiazote-Sodum,  SuHathiazole  sodium _. 


GcourKis  for  refusing  approval 


1.  Z  3.  4.  5,  6A  (Rel  36> 

1,  a  3,  5,  6A  (Ret  37, 
1.  2.  3.  5.  68  (Re(.  38) 
1.  2.  3,  5.  68  (FM.  39). 
1.2.3.  4.5  (Rel.  40) 

1.  i  3.  4.  5.  6A  (Ref  41) 

1,  2,  3.  5.  6B  (Ret  42). 
1.2.  3.  5.  68  (Raf  43). 

1.  2.  3,  4.  5.  6A  (Ref  44) 
1.  2.  3.  4.  5.  6B  (Ref  45) 
1.  2.  3.  4.  5.  66  (Rel.  46) 


C.  Sulfa9uinox»nna  Alen*  or  In  ComMnation  wMh  OUmt  Sulfa  Products 


099-867 
099-928 
099-971 
099-974 
099-978 

100-017 
100-020 
100-021 
100-022 
100-029 

100-094 

100-174 

100-175 
100-176 


Salsbury  laboratories,  Irx; 

Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp 

Quality  Plus  Bssat  Corp 


Quality  Plus  Essar  Corp . 
Quality  Plus  Essar  Corp . 
Quality  Plus  Essar  Corp . 

Hess  ACIvK.  Inc- -.. 

Illini  Skylab.  inc 


I.D.  Russell  Company.  Laboratories . 

1.0.  Russell  Company,  Latxxatones. 

I.D.  Russel  Corifipany.  Latxxatorles.. 
1.0.  Russel  Company.  Laboratories.. 


Sulqu»v40  Medicated  Premtx.  Sulfaquinoxaline „ _ 

SuKaqunoxaline  3.2% - 

Sunaqutnoxalir>e  Bokises  16  Grams 

Sulfaquinoxaline  20%  Concenlrale 

Triple  Sulfa  (or  Poultry  Sodium  sulfamerazine.  Sodium  sulfamethazine. 
Sodium  sutiaqutnoxaline. 

Bovo-Cox  CaH  Size  Boluses.  SulfaquirKwaline _ 

Bovo-Cox  Boluses,  Sulfaquinoxaline — — 

Bovo-Cox  Powder.  Sulfaquinoxaline....- _ _ _ - 

20%  Sulfaquinoxaline,  Sodium  Solution- _ _. 

20%  Sulfa-Pol  LJqukl  Concentrate,  Sulfamerazine,  Sulfamethazine.  Sulfa- 
quinoxaline. 

Russell  Triple  Sulfa.  Sulfameramne  sodium.  SuHamethazine  sodium.  Sul- 
faquirxMalirie  sodium 

K  Quad  Sulfa  Feed  Mixture,  Sulfamerazine.  Sulfametttazine,  Sulfatt>la- 
zole,  Sulfaquinoxaline 

Liquid  Sul-O-Nox  3.2%  and  20%.  Sulfaquinoxaline 

Liquid  Sul-Q-Nox  34.44%.  Sodium  sulfaquinoxaline..- 


1.  2.  3.4  5.  6B(Ref  47) 
1.  2.  3.  4.  5,  6A  (Ref  48) 
1.  a  3.  4.  5.  66  (Rel  49) 
1.  2.  3.  4  5.  68  (Ref  50) 
1.2.3.  5.  6A  (Ref.  51). 

1.  2.  3.  4.  5.  6A  (Ref  52) 
1.  2.  3.  5.  6A  (Ret  53) 
1.2.3.  5.  6A(Ref  54) 
1.  Z  3.  4.  5  (R«(.  56) 
1.2,  3.  4.  5,  68  (Ref  56) 

1.  2.  3.  4.  5.  68  (Ref  57) 

1.  2.  3,  5,  68  (Ref  58) 


2,  3,  4,  5  (Rel  59) 
^  3,  4.  5  (Rel  60) 


D.  SuKamarailfM 


100-008 


Quality  Plus  Essar  Corp . 


Double-M  12.5%  Solution,  Sodium  sulfamethazine.  Sodium  sulfamerazine. J  1,  2.  3.  4.  5.  68  (Ref  61) 


E.  Suifapyrldlna  Alona  or  In  Con^kiation  With  Othar  SuKa  Products 


099-921     Quality  Plus  Essar  Corp Tnple  Sulfa  80.  Sulfamethazine.  Sulfathiazote.  Sulfapyridine 1, 

099-935     Quality  Plus  Essar  Corp Suifapyndine  Bokises _ - - - 1. 

099-979     Quality  Plus  Essar  Corp _ — _  Tnple  Sulfa  4  Injectable,  SuHamethazine  sodium,  Sulfathiazole  sodium.     1. 

Sulfapyridine  sodium. 
099-980     Quality  Plus  Essar  Corp Tnple    Sulfa    Solubon    8    Oral,    Sulfamethazine    sodium,    Sulfathiazole     1, 

sodium,  Sulfapyridine  sodium. 
099-982     Quality  Plus  Essar  Corp _ Oral  Triple  Sutia  SoUition  12%,  Sulfamett^zme  sodium,  Sulfathiazote     1, 

sodium,  Sulfapyridine  sodium. 
099-986     Norden  Laboratories,  Inc Tri-Sulfa-G  Sulfonamide  Solution,  Sulfamethazine.  Sulfattnazote,  Sulfapyr-     1 

idine. 
100-002     OuaTity  Plus  Essar  Corp Neutral  Sulfa-7.  Sulfamethazine  sodium.  Sulfathiazole  sodum.  Sulfapyri-     1 

dine  sodium. 
100-004     Fermenta  Animal  Health  Company —  Tnple  Sulfa  12%  Oral  Sokition.  Sulfamethazine  sodium,  Sulfathiazote     1 

sodium.  Suffapyndine  sodium. 
100-007     Fermenta  Animal  Health  Company Triple    Sulfa    Iniectable    24%.    Sulfamethazine    sodium.    Sulfathiazole     1 

sodium.  Sulfaoyndine  sodium. 

100-013     Fermenta  Animal  Health  Company Sullapyridir>e  Boluses - 1 

100-070     Frank  Veterinary  Laboratones Frank  Tripie  Sulfa  Solution  (INJ).  Sulfamethazine  sodum.  Sulfathiazole    1, 

sodium.  Sulfamerazine  sodium. 
100-072     Frank  Veterinary  Laboratories Frank  Tnple  Sulfa  Solution  Oral  12%,  Sulfamethazine  sodium,  SuHathiaz-     1 

ole  sodiunv  Sultapyndme  sodum. 
100-092     Quality  Plus  Essar  Corp Oral  Triple  Sulfa  Solution  12%,  Sulfamethazine  sodium.  Sulfathiazote     1 

sodium,  Suifapyndine  sodium. 
100-096     Quality  Rus  Essar  Corp Neutral  Sulfa  50  Tnple  Solution.  SuHonamide,  Sulfamethazine.  Sulfathiaz-     1 

ole.  Suifapyndine. 
100-100     Quality  Plus  Essar  Corp Trisul  II  Boluses,  Sulfamethazine  sodium.  Sulfathiazole  sodium.  Sutfapyn-     1 

dine  sodium. 

100-102     Quality  Plus  Essar  Corp Sulfapyridine  Boluses - 1 

100-178     Quality  Rus  Essar  Corp Su!fa-Rex  Triple   Sulfa  Solution  Oral   12.5%.  Sulfamethazine  sodium,     1 

Sulfathiazole  sodium,  Sulfapyridine  sodium. 


2.  3.  5,  68  (Ref  62) 
2.  3.  5.  66  (Re(  63) 
2.  3.  6B  (Ref  65) 

2.  3.  5.  68  (Ref  66) 

2.  3,  5.  68  (Ref.  67). 

2,  3.  5,  6B  (Ref  68). 

2.  3.  4.  5.  6B  (Rel  69) 

2.  3,  5.  68  (ftel.  70) 

2.  3.  5.  6B  (Ref.  71). 

2.  3.  5,  68  (Ref.  72). 
a  3,  5,  6B  (Ref  73) 

2,  3,  5,  68  (Ref.  74). 

2.  3.  5.  68  (Rel.  75) 

a  3.  5,  68  (Ref.  76). 

2,  3,  5.  68  (Rel.  77). 

2.  3.  5.  68  (Rel.  78) 
2.  3.  5.  6B  (Rel  79). 


F.  Sulfanllamlda  Alone  or  In  Combination  with  Other  SuKa  Products 


099-851 
099-861 


Salsbury  Laboratones  Inc. . 
Salsbury  Latxyatories.  Inc . 


Sulfanilamide ...- 

Sulfanilamide  Boluses . 


:::d 


1,  2.  3.  4.  5.  6A  (Ref.  80). 
1,  2.  3,  4.  5.  6A  (Rel  81) 


BEST  COPY  AVAILABLE 
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Table  of  Pending  NADA's  for  Sulfonamide-Containing  Products— Continued 


NADA 
No. 


099-880 
099-931 
099-934 
099-972 
100-123 


Sponsor 


Velennary  Laboratories.  Inc.. 

Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp 

mini  Skylab,  Inc 


Product  name 


Tn-Metha  Bolus  Sulfanilamide.  Sulfathiazole,  Surtamettiazine 

Sulfanilamide 

Tnple  Sulfa  Boluses,  Sulfanilamide,  SuHathiazole.  Sulfamethazine.. 

Sulfanilamide  Boluses 

Tnple  Sulfa  Bolus,  Sulfanilamide.  Sulfathiazole,  Sutfametfiazine 


Grounds  for  refusing  approval 


1.  2,  3.  4.  5,  6A  (Ref.  82) 
1,  2.  3.  4.  5,  6B  (Ref  83) 
1,  2,  3,  5,  6B  (Ref  84) 
1,  2,3,4.  5.  6B(Ref  85) 
1.  2,  3,  4,  5,  6B  (Ref.  86). 


G.  New  Aninrwl  Drugs  Containing  SuHonamidet  In  Combination  With  Nutrlento  or  Other  Drug* 


09^-843 

099-844 

099-845 

099-853 

099-856 

099-859 
099-862 
099-863 
099-864 
099-865 


099-868 
099-907 
099-917 


099-918 
099-919 

099-924 
099-929 


099-933 

099-939 

099-940 

099-943 
099-946 


Salsbury  Laboratories.  Inc . 


Salsbury  Laboratories,  Inc 


Salslxiry  Laboratones,  Inc 


Salstxjry  Laboratories,  Inc 


Salsbury  Laboratones.  Inc 


Vet-A-Mix.. 


Salsbury  Lat)oratories,  Inc 

Salsbury  Laboratones,  Inc 

Salsbury  Laboratories,  Inc 

Salsbury  Laboratories,  Inc 


Vetennary  Laboratories.  Inc.. 
Veterinary  Laboratones,  Inc.. 
Quality  Plus  Essar  Corp 


Quality  Plus  Essar  Corp 
Quality  Plus  Essar  Corp . 

Quality  Plus  Essar  Corp 
Quality  Plus  Essar  Corp . 


Quality  Plus  Essar  Corp . 


I 


Quality  Plus  Essar  Corp . 
Punna  Mills,  \nc 


Quality  Plus  Essar  Corp . 
Quality  Plus  Essar  Corp 


099-948  I  Quality  Plus  Essar  Corp 


09»-950 

099-951 
099-954 


099-957 
099-958 

099-960 


099-961 
099-963 

099-964 


Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp . 
Quality  Plus  Essar  Corp 


Quality  Plus  Essar  Corp 
Quality  Plus  Essar  Corp . 

Quality  Plus  Essar  Corp 


Quality  Plus  Essar  Corp 
Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp 


Hog  &  Cattle  Sulfa  with  Vitamins,  Electrolytes,  and  EDOI,  Sulfathiazole 
sodium  sesquihydrate,  Ethylenediamine  dihydroiodide.  Potassium  Chlo- 
hde.  Sodium  chloride,  Sodium  cartx>nate.  Vitamin  A,  Vitamin  Ds. 

Hog  &  Cattle  Sulfa,  Sulfathiazole  sodium  sesquihydrate.  Ethylenediamine 
dihydroiodide.  Potassium  chlonde.  Sodium  chlonde.  Sodium  cartx)nate 
monohydrate. 

Tnple-Sulfa  Solution  with  Electrolytes,  Sulfamethazine  sodium,  Sulfathiaz- 
ole sodium,  Sulfamerazine  sodium.  Potassium  hydroxide.  Sodium  hy- 
droxide, Potassium  chloride.  Sodium  chlonde.  Calcium  gluconate. 

Triple  Sulfa  Soluble  Powder,  Sulfamethazine  sodium,  Sulfamerazine 
sodium,  Sulfathiazole  sodium.  Vitamin  A,  Vitamin  Di,  Calcium  lactate, 
Magr^sium  sulfate.  Potassium  chloride.  Sodium  chloride. 

Hog  and  Cattle  Sulfa  with  Vitamins  and  Electrolytes,  Sulfathiazole  sodium 
sesquihydrate.  Potassium  chlonde.  Sodium  chlonde.  Sodium  carbonate. 
Vitamin  A,  Vitamin  Dj. 

SulEctro-Sol  One,  Sulfathiazole  sodium.  Potassium,  Sodium  present  as 
carbonate,  chlorides,  citrate,  artd  tMcartxxiate. 

SM-15  &  SM-30  Sulfa  Boluses  with  Electrolytes.  Sulfamethazine, 
Sodium,  Potassium,  Calcium,  Magnesium,  Chloride. 

90-90-60  Sulfa  Boluses  with  Electrolytes,  Sulfathiazole,  Sulfanilamide. 
Sulfamethazine,  Calcium.  Chloride,  Magnesium,  Potassium.  Sodium. 

T-M-P  80  Boluses  with  Electrolytes,  Sulfathiazole.  Sulfamethazine.  Sulfa- 
pyridine,  Calcium.  Chlonde,  Magnesium,  Potassium,  Sodium. 

Tnple  Sulfa  Boluses  with  Electrolytes,  240  Grains  &  480  Grains,  Sulfathi- 
azole, Sulfametfiazine,  Sulfanilamide,  Calcium,  Chloride,  Magnesium, 
Potassium,  Sodium. 

Sulfa-Urea-Bolus,  Urea.  Sulfanilimide.  Sulfathiazole 

Sulfathiazole  Uterine  Boluses,  Sulfathiazole.  Urea 

Vi-Sul-Lyte,  Sulfathiazole  sodium.  Sulfamethazine  sodium.  Vitamin  A  pal- 
mitate.  Vitamin  D,  Riboflavin,  Niacinamide,  Vitamin  B,  Ethylenediamine 
dihydroiodide.  Sodium,  potassium,  magnesium,  calcium,  chlorides,  sul- 
fates, and  trace  elements.  Iron,  cot>alt,  zinc,  copper  and  manganese. 

Utehne  Boluses.  Urea,  Sulfanilamide,  SuHathiazole 

Sulfapyndine-lodine  Boluses,  SuHapyridine,  Ethylenediamine  dihydroio- 
dide. 

Uterine  Boluses  with  Acriflavine,  Urea.  Sulfathiazole,  Sulfanilamide 

Tnple  Sulfa  80  with  Electrolytes,  Sulfamerazine,  Sulfathiazole.  Sulfameth- 
azine, Calcium  chloride,  Sodium  chloride.  Potassium  chlonde.  Magnesi- 
um chloride. 

Quality  12  5%  Sodium,  Sulfamethazine  w/ Electrolytes.  Sodium  sulfa- 
rnethazine.  Sodium  hydroxide.  Sodium  chlonde.  Sodium  bicarbonate, 
Potassium  chloride.  Calcium  gluconate.  Magnesium  chlonde. 

Cattle  Scour  Boluses,  Neomyan  sulfate.  Sulfamethazine.  Pectin.  Vitamin 
A.  Vitamin  Di.  Attapulgite. 

Purina  Electro-Zole,  Sulfathaiazole  sodium.  Sodium  chloride.  Sodium 
iodide.  Potassium  chloride. 

Bactenal  Scour.  Boluses,  Sulfamethazine.  Neomycin  Base 

Calf  Bacterial  Scour  Treatment  4-Way.  Cattle  Scour  Treatment  Solution, 
Sulfametazine.  Neomycin,  Kaolin.  Pectin.  Bismuth  subcarongate.  Ho- 
matropine  methylbromide. 

Hubbard  Tnple  Sulfa  Solution,  Sulfathiazole  sodium.  Sulfametahzine 
sodium.  Sulfamerazine  sodium.  Potassium.  Sodium.  Magnesium,  Calci- 
um and  chlonde. 

Tnple  Sulfa-888  Boluses,  Sulfametfiazine.  Sulfathiazole,  Sulfamerazine. 
Electrolytes. 

Metzol  Boluses,  Sulfamethazine,  Electrolytes 

Triple  Sulfa  with  Electrolytes.  Sulfametfiazine  sodium.  Sulfatfiiazole 
sodium.  Sulfamerazine  sodium.  Sodium,  potassium  magnesium,  calci- 
um, and  chlonde. 

Metzol  Calf  Size  Boluses,  Sulfamethazine.  Electrolytes 

Tnple  Sulfa-699  Boluses.  Sulfamethazine.  Sulfathiazole.  Sulfanilamide. 
Electrolytes. 

Triple  Sulfa  Bolus.  Sulfamethazine.  Sulfathiazole.  Sulfanilamide.  Sodium 
bicartonate.  Sodium  chloride.  Potassium  chlonde.  Calcium  diabasic 
phosphate. 

Sulfa  Urea  Bolus  Formula  109.  Sulfanilamide.  Sulfathiazole,  Urea. 

Scour-Oul  for  Baby  Pig  Scours,  Neomycin  sulfate.  Sulfamethazine,  Ho- 
matropine  methylbromide.  Kaolin  and  psyllium. 

MKP  Masti-Kure  Insertory  Formula  206  A,  Nitrofurazone.  Sulfathiazole. 
Sulfamethazine,  Urea. 


1,2.  3.4,  5,  6A  (Ref.  87). 

1,  2.  3,  4.  5.  6A  (Ref  88) 

1.  2.  3.  4.  5.  6A  (Ref  89) 

1.  2.  3,  4.  5.  6A{Ret  90) 

1,  2.  3.4.  5.  6A(Ref  91). 

1,2,3,  4.  5,  6A(Ref  92). 
1,  2,  3.  4,  5,  6A  (Ref  93). 
1,  2,  3.  4.  5,  6A  (Ref.  94). 
1,2,3,4,  5,  6A(Ref  95). 
1,2,  3.4,  5,  6A  (Ref  96). 


1.  2.  3.  4.  5,  6A  (Ref  97) 
1.  2.  3,  4,  5,  6B  (Ref  98). 
1,2.  3.  4,  5,  68  (Ref  99). 


1.2.  3.4.  5.  6B  (Ref  100). 

1,2,  3,  4,  5,  6B  (Ref  101) 

1,  2,  3,  4,  5,  6B  (Ref  102) 

1,  2,  3,  4,  5.  6B  (Ref  103) 


1,  2.  3.4.  5.  6B  (Rel   104) 

1.  2.  3.4,  5,  68  (Ref  105) 

1.2.  3.4.  5,  6A  (Ref  106) 

1.  2.  3,  4,  5.  6B  (Rel.  107) 
1,  3.  4,  6B  (Ref  108) 

1,  2,  3.  4,  5.  6A  (Ref  109) 

1,2.3,4,  5,  6A(Ref   110) 

1,2,  3,4.  5.  6A  (Ref  111) 
1,2,3,4,  5.  6A(Re(  112) 


1.2,3.4.  5.  6A(Ref.  113) 
1.  2,3,4,  5,  6A(Ref   114) 

1.    2,    3.   4.   5,   68.    (Rel     115) 


1.2.3.4.  5,68  (Ref  116) 
1.  2,  3,  4,  5.  68  (Ref  117) 

1,2,  3,  4,  5,  68  (Ref   118) 


Table  of  Pending  NADA's  for  Sulfonamide-Containing  Products— Continued 


NADA 
No. 


099-965 
099-966 
099.967 
039-968 
099-970 
099-981 

099-983 


099-987 
099-988 
100-001 


100-003 

100-005 

100-009 
100-012 
100-015 

I 
100-016 

100-027 
100-090 


100-097 
100-098 


100-118 

I 
100-122 

100-180 

100-181 


Sponsor 


Quality  Rus  Essar  Corp „ 

Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp  „. 

Quality  Plus  Essar  Corp  

Quality  f^us  Essar  Corp 

Quality  Plus  Essar  Corp 

llh™  SKyiab,  Inc 

Nofden  Laboratones.  Inc 

Norden  Laboratories  Inc 

Fermenta  Animal  Health  Oxnpany. 

Quality  Plus  Essar  Corp 

Fermenta  Artimal  Health  Company. 

Fermenta  Animal  Health  Company. 
Fermenta  Animal  Health  Company. 
Fermenta  Animal  Health  Company. 

Quality  Plus  Essar  Corp 

mini  Skylab.  Inc „.._ 

Quality  Plus  Essar  Corp 

Quality  Plus  Essar  Corp 

mini  Skylab.  Inc 

mini  Skylab,  Inc 
mini  Skylab.  IrK 
Quality  Plus  Essar  Corp 


Pioduct  name 


Triple  Sulfa  Bolus  with  Electrolytes.  Formula  127.  Sulfanilamide.  Sulfathi- 
azole. Sulfamethazine,  Sodium,  Potassium.  Chloride.  Calcium 

Kendal!  Calf  Scours  Tablets  (Formula  115).  Neomycin  base,  Sulfametha- 
zine. Kaolin,  Niacinamide,  Vitamin  A,  Vitamin  D. 

Scour-Out  1400  (formeriy  known  as  MKP  Giant  Liquid-100  Formula  260). 
rjeomycin  sulfate.  Sulfamethazine,  Attapulgite,  Pectin. 

Mastl-Kure  Kalf-Caps  (Formula  148).  Neomyan  sulfate.  Suliamettiazine. 
Kaolin.  Pectin. 

Sulyte  Powder.  Sodium  sulfathiazole.  Sodium.  Potassium,  Calcium,  Mag- 
nesium, Chkxide,  Ethylenediamine  dihvdroiodkle. 

Tnple  Sulfa  with  Electrolytes,  Sulfathiazole  sodium,  Sulfameerazme 
sodium.  Sulfamethazine  sodium.  Potassium,  Calcium,  Magnesium. 
Sodium.  Chkjnde.  Gluconate,  Bica^txxiate. 

Tnple  Sulfa  with  Electrolytes,  Sulfametheizine  sodium,  Sulfattuazole 
sodium,  Sulfamerazine  sodium.  Sodium,  Potassium,  Cak:ium.  Magnesi- 
um as  chloride,  carbonate,  sulfate,  and  lactate,  plus  trace  amounts  of 
cobalL  zinc,  copper,  manganese,  and  iron 

Sulkamycin-S  Bolettes,  Sulfamethazine,  Neomycin 

Sulkamycin-S  Bolettes,  Sulfamethazine,  Neomycin  sulfate 

T-M-P  160  Improved  Boluses  w/Electrolytes,  T-M-P  80  Improved  Bo- 
luses w/Electrolytes,  Sulfathiazole,  Sulfamethazine,  SuHapyridine,  (Cal- 
cium, chkxide.  Magnesium,  Potassium,  Sodium. 

Merasul  Soluble  Powder,  Sulfameruine  sodium,  Sulfathiazole  sodium. 
Vitamin  A  palmitate,  Ettiylenediamtne,  difiydroiodide.  Sodium  acetate. 
Sodium  chloride.  Potassium  chloride,  Magnesium  sulfate.  Calcium  lac- 
tate 

Medisol  Soluble  Powder,  Sulfamerazine  sodium,  Sulfattnazole  sodium, 
Ethylenediamine  dihydroiodkle.  Vitamin  A  palmitate.  Potassium  acetate. 
Sodium  acetate,  Sodium  chkxide.  Potassium  chkxide,  Magnesium 
sulfate.  Calcium  lactate. 

SM-30  Bohjses,  SM-15  Boluses,  SM-5  Bokjses.  SM-2.5  Boluses.  Sutfa- 
metfiazine, Sodium,  Potassium,  Calcium,  Magnesium,  Chloride  ions. 

Neo-Sul,  Sr.  (Cattle  Scour  A  Pneumonia  Bolus).  Neo-Sul,  >.  (Catf  Scour 
&  Pneumonia  Bolus),  Neomycin  Sulfate,  Sulfamethazine,  Sulfathiazole. 

Tripile  Sulfa  Improved  Bolus.  SuHathiazole,  SuHamethazine,  Sulfanilamide. 
Dicalcium  phosphate.  Magnesium  suHate,  Potassium  chk>ride.  Sodium 
chkxide. 

Mettiapyrin  Boluses,  Sulfamethazine,  Neomycin,  Pyrilamine  n^leate. 
Methyl  atropine  nitrate.  Vitamin  A.  Electrolytes. 

SuHa-Pol  Plus  TA  Soluble  Concentrate,  Sulfamethazine  sodium,  SuHa- 
merazine  sodium,  SuHaquinoxaline  sodium.  Thiamine  hydrochloride. 
Vitamin  A  palmitate  water. 

Trisul,  Sulfametfiazine  sodium,  SuHathiazole  sodium.  Sulfamerazine 
sodium.  Sodium  hydroxide.  Sodium  chloride.  Sodium  bicartxxiate.  Po- 
tassium chkxide,  Calcnjm  chlonde,  Magr>esium  suHate 

Sulfa-Urea  Boluses,  Sulfathiazole,  Sulfamett»zine,  Urea 

Vi-Lite  Sodium,  Sulfathiazole  with  Electrolytes,  Sodium  sulfathiazole. 
Sodium,  Potassium,  Calcium,  Magnesium,  Ethylenediamine.  dihydroio- 
dkle.  Vitamin  A,  Vitamin  D,  Iron  occurring  as  chkxide,  cartxinate, 
sulfate,  phospfiate,  and  lactate  plus  trace  amounts  of  cobalt,  zinc, 
copper,  and  manganese. 

SuHamethazine  Boluses  with  Electrolytes,  SuHamethazine,  Sodium,  Po- 
tassium, Calcium,  Magnesium.  Sodium,  Trace  amounts  of  cobalt  zinc, 
manganese,  copper,  and  iron. 

Triple  Sulfa  Boluses  with  Electrolytes,  SuHanilamide,  Sulfathiazole.  Sulfa- 
methazine. Potassium,  calcium,  magnesium,  sodium,  and  Trace 
anxHints  of  cot>an.  zinc,  manganese,  copper,  and  iron. 

Mer-A-Lite  Soluble  Powder,  Sulfathiazole  sodium,  Ethylenediamine  dihy- 
droiodide. Vitamin  A,  Potassium  acetate.  Sodium  acetate.  Sodium 
chloride.  Potassium  chloride,  Magnesium  suHate,  Cak^ium  lactate 

Med-A-Sul,  Sodium  sulfathiazole.  Sodium  arsanilate  anhydrous.  Vitamin  A 
(as  palmltrate).  Vitamin  Dj,  Menadione  sodium  bisulfite,  Calaum  panto- 
ttienate.  Niacin,  Riboflavin,  Thiamine  hydrochloride,  Ethylenediamine 
dihydroiodide.  Potassium  acetate.  Sodium  acetate.  Sodium  chkxide, 
Potassium  chlonde.  Magnesium  sulfate.  Calcium  lactate. 


Grounds  for  refusing  approval 


1.^3,4.5.68  (Ref  119). 
1,  2.  3,  4,  5,  68  (Ref  10) 
1,2,  3.  4.  5.  68  (Ref  121). 
1.2.  3.  4.  5.  68  (Ref.  122). 
1,2,3.  4.  5.  6B  (Ref.  123). 
1.2.  3,  4.  5.  68  (Ref  124). 

1.  2.  3.  4.  5.  68  (Ref  125). 


I.  2,  3,  4,  5  (Ref.  126). 
1,  2,  3,4,  5,  68  (Ref.  127). 
1,2.3.4.  5.  68  (Ref.  128). 


1,  2,  3,  4.  5,  68  (Ref  129). 

1,2,  3,  4,  5.  68  (Ref  130). 

1.  2,  3.  4,  5,  68  (Rel  131) 
1.  2,  3,  4,  5,  68  (Ref.  132) 
1.  2.  3.  4.  5.  68  (Ref.  133) 

1,  2.  3,  4,  5,  6B  (Ref  134) 
1,  2,  3,  4.  5.  6B  (Ref.  135). 

1.  2,  3,  4,  5.  68  (Ref  136) 


2.  3,  4,  5.  68  (Ref.  137) 
2.  3.  4.  5.  68  (Ref  138) 


1.  2,  3,  4.  5.  68  (Ref  139). 


1,  2.  3.  4.  5.  6B  (Rel.  140). 


1.2.  3.4.  5.  68  (Ref  141) 


1.2.  3.  4.  5.  6A(Ref  142) 


IV.  Environmental  Impact 

FDA  carefully  considered  the 
potential  environmental  effects  of  the 
termination  of  interim  marketing  under 
21  CFR  510.450.  and  concluded  that  such 
termination  would  not  have  a  significant 


impact  on  the  human  environment  and. 
therefore,  that  an  environmental  impact 
statement  was  not  required  (53  FR  35833 
at  35835).  The  agency's  analysis  and 
conclusion  apply  in  toto  to  this  action. 
Accordingly.  CVM  relies  on  FDA's 


finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding,  which 
is  contained  in  an  environmental 
assessment  under  21  CFR  25.31.  The 
assessment  may  be  seen  in  the  Dockets 
Management  Branch.  Food  and  Drug 


r 
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Administration  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  under  Docket  No.  84N- 
0036). 

V.  Economic  Impact 

CVM  believes  that  a  proposal  to 
refuse  approval  of  an  NADA  under 
section  512(d)(1)  of  the  act  is  not 
required  to  talce  into  account  the 
economic  costs  and  benefits  of  the 
action.  This  proceeding  is  an 
adjudication  pursuant  to  a  statutory 
provision  in  which  actions  are  based  on 
consideration  of  safety  and 
effectiveness.  Cf.  American  Textile 
Manufacturers  Institute  v.  Donovan,  452 
U.S.  490  (1981). 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  FlexibiUty  Act 
(Pub.  L.  9&-354).  however,  FDA 
examined  the  economic  consequences  of 
its  rulemaking  terminating  interim 
marketing  by  the  agency's  proposed 
removal  of  21  CFR  510.450,  and 
concluded  that  such  termination  was 
neither  a  major  rule  nor  one  that 
imposed  a  substantial  burden  on  a 
significant  number  of  small  entities  (53 
FR  35833  at  35835).  That  examination 
and  conclusion  would  apply  equally  to 
the  action  initiated  by  this  notice,  if  it 
were  subject  to  a  requirement  to  analyze 
costs  and  benefits. 

VI.  References 

In  addition  to  the  NADA's  identifed  in 
Section  III  of  this  notice,  copies  of  the 
other  documents  cited  or  referred  to  in 
Sections  I,  III,  and  IV  of  this  notice  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (address  above). 
Copies  of  references  cited  or  referred  to 
in  the  July  1984  notice,  which  are  also 
included  in  the  record  of  this 
proceeding,  remain  on  display  in  the 
Dockets  Management  Branch  under 
Docket  No.  84N-0036.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  section  301(11  of  the  act 
(21  U.S.C.  3Jl(j)).  §  20.61  of  FDA's 
regulations  governing  public  information 
(21  CFR  20.61),  §  514.11  of  FDA's 
regulations  governing  NADA's  (21  CFR 
514.11),  or  18  U.S.C.  1905,  copies  of  the 
NADA's,  the  references,  and  the  other 
documents  may  be  examined  in  the 
Dockets  Management  Branch  between  9 
a  m.  and  4  p.m..  Monday  through  Friday. 
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dated  May  23,  1986,  and  attachments. 

103.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23, 1986,  and  attachments. 

104.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA.  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23, 1986,  and  attachments. 

105.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  knov%Ti  as  Quality  Plus  Essar  Corp.). 
dated  May  23, 1986,  and  attachments. 

106.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Robert  E.  Broyles,  Purina  Mills,  inc.. 
dated  May  23, 1986,  and  attachments. 

107.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23, 1986,  and  attachments. 

108.  Letter  from  Gersid  B.  Guest,  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23, 1986,  and  attachments. 

109.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA,  to  David  Wilson.  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.),  dated 
May  23,  1966,  and  attachments. 

110.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Da\  id  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.).  dated 
May  23.  1986.  and  attachments. 

111.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA.  to  David  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.),  dated 
May  23, 1986.  and  attachments. 

112.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA.  to  David  Wilson.  Essar  Corp,  (now 
known  as  Quality  Plus  Essar  Corp.),  dated 
May  23. 1986.  and  attachments. 

113.  Letter  from  Gerald  B.  Guest.  CVM. 
FDA,  to  David  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.),  dated 
May  23,  1986.  and  attachments. 

114.  Letter  from  Gerald  B.  Guest.  CVM, 
FDA,  to  David  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.),  dated 
May  23, 1986.  and  attachments. 

115.  Letter  from  Gerald  B.  Guest.  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.). 
dated  May  23, 19B6,  and  attachmenls. 

116.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.). 
dated  May  23.  1986,  and  attachments. 

117.  Letter  from  Gerald  B.  Guest.  CVM, 
^■DA,  to  Gregory  P,  Bergt,  Wendt 
Laboratories,  Inc.  (now  known  as  Quality 
Plus  Essar  Corp.),  dated  May  23, 1986.  and 
attachments. 

118.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23. 1966,  and  attachments. 

119.  Letter  from  Gerald  B.  Guest.  CVM, 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23, 1986.  and  attachments. 


120.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Gregory  P.  Bergt,  Wendt 
Laboratories,  Inc.  (now  known  as  Quality 
Plus  Essar  Corp.),  dated  May  23, 1986,  and 
attachments. 

121.  Letter  from  Gerald  B.  Guest.  CVM. 
FDA.  to  Gregory  P.  Bergt,  Wendt 
Laboratories,  Inc.  (now  known  as  Quality 
Plus  Essar  Corp.),  dated  May  23, 1986,  and 
attachments. 

122.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA,  to  Gregory  P.  Bergt,  Wendt 
Laboratories,  Inc.  (now  known  as  Quality 
Plus  Essar  Corp.).  dated  May  23, 1986,  and 
attachments. 

123.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA.  to  David  Wilson,  Quahty  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.). 
dated  May  23, 1986,  and  attachments. 

124.  Letier  from  Gerald  B.  Guest,  CVM. 
FDA,  to  David  Wilson,  Quality  Plus  Products 
(now  known  as  Quality  Plus  Essar  Corp.), 
dated  May  23, 1986,  and  attaclunents. 

125.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Gene  Komer,  Independence 
Pharmaceuticals,  Inc.  (now  known  as  Illini 
Skylab.  Inc.),  dated  May  23, 1986,  and 
attachments. 

126.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA.  to  Alice  O'Connell,  Norden 
Laboratories,  Inc..  dated  May  23,  1986,  and 
attachment. 

127.  Letter  from  Gerald  B.  Guest.  CVM. 
FD.\,  to  Alice  O'Connell,  Norden 
Laboratories,  Inc.,  dated  May  23, 1986,  and 
attachment. 

128.  Letter  from  Gerald  B  Guest,  CV.M. 
FDA.  to  Herschel  J.  Gaddy,  Medico 
Industries.  Inc.  (now  known  as  Fermenta 
Animal  Health  Company),  dated  May  23, 
1986,  and  attachments. 

129.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA.  to  Gregory  P.  Bergt,  Wendt 
Laboratories,  Inc,  (now  known  as  Quality 
Plus  Essar  Corp  ),  dated  May  23, 1986,  and 
attachnients. 

130.  Letter  from  Gerald  B.  Guest,  CVM. 
roA.  to  Herschel  J.  Gaddy.  Medico 
Industries.  Inc.  (now  known  as  Fermenta 
Animal  Health  Company),  dated  May  23. 
1986,  and  attachments. 

131.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA.  to  Herschel ).  Gaddy,  Medico 
Industries,  Inc.  (now  known  as  Fermenta 
Animal  Health  Company),  dated  May  23. 
1986.  and  attachments. 

132.  Letter  from  Gerald  B.  Guest.  CVM. 
FDA.  to  Herschel  ].  Gaddy,  Medico 
Industries,  Inc.  (now  known  as  Fermenta 
Animal  Health  Company),  dated  May  23. 
1986,  and  attachments. 

133.  Letter  from  Gerald  B.  Guest,  CVM. 
FD.\.  to  Herschel  J.  Gaddy,  Medico 
Industries.  Inc.  (now  known  as  Fermenta 
Animal  Health  Company),  dated  May  23. 
1986.  and  attachments. 

134.  Letter  from  Gerald  B.  Guest,  CVM. 
FD.^.  to  David  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.),  dated 
May  23, 1986,  and  attachments. 

135.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA.  to  Gene  Komer,  Independence 
Pharmaceuticals,  Inc.  (now  known  as  Illini 
Skylab,  Inc.),  dated  May  23. 1986.  and 
attachments. 

136.  Letter  from  Gerald  B.  Guest,  CVM. 
^'DA.  to  Gregory  P.  Bergt,  Wendt 


Laboratories,  Inc.  (now  known  as  Quality 
Plus  Essar  Corp.),  dated  May  23. 1986,  and 
attachments. 

137.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Gregory  P.  Bergt,  Wendt 
Laboratories,  Inc.  (now  known  as  Quality 
Plus  Essar  Corp.),  dated  May  23, 1986.  and 
attachments. 

138.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Gene  Komer,  Independence 
Pharmaceuticals,  Inc.  (now  known  as  Illini 
Skylab,  Inc.),  dated  May  23, 1986,  and 
attachments. 

139.  Letter  from  Gerald  B.  Guest.  CVM. 
FDA,  to  Gene  Komer,  Independence 
Pharmaceuticals,  Inc.  (now  known  as  Illini 
Skylab,  Inc.),  dated  May  23, 1986.  and 
attachments. 

140.  Letter  from  Gerald  B.  Guest,  CVM, 
FDA,  to  Gene  Komer,  Independence 
Pharmaceuticals.  Inc.  (now  known  as  Illini 
Skylab,  Inc.),  dated  May  23. 1988,  and 
attachments. 

141.  Letter  from  Gerald  B.  Guest,  CVM. 
FDA,  to  David  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.).  dated 
May  23, 1986,  and  attachments, 

142.  Letter  from  Gerald  B.  Guest.  CVM. 
FDA,  to  David  Wilson,  Essar  Corp.  (now 
known  as  Quality  Plus  Essar  Corp.).  dated 
May  23, 1986,  and  attachments, 

143.  Brady.  M.  S,.  and  S.  E.  Katz. 
"Antibiotic/Antimicrobial  Residues  in  Milk." 
Journal  of  Food  Protection.  51:8-11, 1988. 

144.  Charm,  S.  E.,  "Sulfonamide 
Contamination  in  U.S.  Milk,"  Presented  at  the 
Colorado  Dairy  Technology  Society,  Ocltiber 
1987. 

145.  Memorandum  from  John  D.  Weber  and 
Michael  D.  Smedley.  CVM.  to  Norris 
Alderson,  CVM.  dated  June  7. 1988,  and 
attachments, 

VII.  Notice  of  Opportunity  for  Hearing 

Therefore,  notice  is  given  to  the 
sponsors  listed  in  Section  II  of  this 
notice,  to  all  other  sponsors  of 
sulfonamide-containing  drugs  covered 
by  interim  marketing  under  §  510.4.S0, 
and  to  all  other  interested  persons,  thai 
CVM  proposes,  under  section  512(d)(1) 
of  the  act  and  FDA's  regulations,  to 
refuse  approval  of  the  NADA's  listed  in 
Section  III  of  this  notice  and  of  all  other 
NADA's  for  sulfonamide-containing 
drugs  ouvered  by  interim  marketing 
under  S  510.450,  on  the  grounds  set  forth 
in  Section  III  of  this  notice. 

In  accordance  with  provisions  of 
section  512  of  the  act  (21  U.S.C.  360b) 
and  regulations  promulgated  under  it  (21 
CFR  Part  514)  and  under  authority 
delegated  to  the  Director  of  CVM  (21 
CFR  5.84),  CVM  hereby  provides  an 
opportunity  for  hearing  to  show  why 
approval  of  the  new  animal  drug 
applications  Hsted  in  Section  III  of  this 
notice  and  of  all  other  NADA's  for 
sulfomamide-containing  drugs  covered 
by  interim  marketing  under  §  510.450 
should  not  be  refused.  Any  hearing 


would  be  subject  to  the  provisions  of  21 
CFR  Part  12. 

FDA  has  sent  to  the  sponsor  of  each 
pending  NADA  listed  in  Section  III  of 
this  notice,  by  certified  mail — return 
receipt  requested,  a  copy  of  this  notice, 
a  copy  of  the  July  1984  notice,  and  a 
copy  of  CVM,'s  May  23, 1986,  letter 
concerning  the  sponsor's  application, 
together  with  the  attachments  (previous 
deficiency  letters)  to  each  May  23, 1986, 
letter.  For  that  reason,  and  because  of 
the  lengthy  history  of  interim  marketing 
of  sulfonamide-containing  products 
under  §  510.450  (49  PR  27544),  CVM 
advises  that,  absent  extraordinarily 
compelling  circumstances,  it  will  not 
grant  an  extension  of  the  time  within 
which  to  file  a  written  appearance 
requesting  a  hearing  or  the  data, 
information,  and  analysis  on  which  a 
request  for  a  hearing  relies.  CVM  also 
advises  that  if  a  sponsor  wishes  to  avail 
itself  of  the  opportunity  for  a  hearing 
provided  by  this  notice,  the  sponsor  is 
required  to  request  and  justify  a  hearing, 
as  specified  in  this  notice,  even  if  the 
sponsor  has  previously  requested  a 
hearing  on  an  earlier  refusal  to  approve 
an  NADA. 

If  a  sponsor  decides  to  seek  a  hearing, 
the  sponsor  shall  file  (1)  on  or  before 
December  15, 1988,  publication  in  the 
Federal  Register)  a  written  notice  of 
appearance  and  request  for  a  hearing, 
and  (2)  on  or  before  February  13. 1989, 
the  data,  information,  and  analyses 
relied  on  to  justify  a  hearing,  as 
specified  in  21  CFR  514.200. 

Procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  a  notice  of  appearence  and 
request  for  hearing,  submission  of  data. 


information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  514.200. 

The  failure  of  a  sponsor  to  file  timely 
written  appearance  and  request  for 
hearing  as  required  by  21  CFR  514.200 
constitutes  and  election  by  the  sponsor 
not  to  avail  itself  of  the  opportunity  for  a 
hearing,  as  does  the  failure  of  the 
sponsor  to  submit  any  data,  information, 
or  analysis  in  support  of  its  hearing 
request.  In  either  of  those 
circumstances,  CVM  will  summarily 
enter  a  final  order  refusing  approval  of 
the  application. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  refusal  of 
approval  of  the  application(s),  or  that 
the  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drug  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing.  If  a 
hearing  is  requested  and  is  justified  by 
the  sponsor's  response  to  this  notice,  the 
issues  will  be  defined,  an  administrative 
law  judge  will  be  assigned,  and  a 
written  notice  of  the  time  and  place  at 
which  the  hearing  will  begin  will  be 
issued  as  soon  as  practicable. 

This  notice  of  opportunity  for  a 
hearing  encompasses  all  issues  relating 


to  the  legal  status  of  each  sulfonamide- 
containing  product  subject  to  it.  A 
written  notice  of  appearance  and 
request  for  a  hearing  is  therefore 
required  to  contain  any  contention  that 
a  particular  product  is  not  subject  to  the 
new  animal  drug  requirements  of  the  act 
because  it  is  generally  recognized  as 
safe  and  effective  within  the  meaning  of 
section  201(w)  of  the  act  (21  U.S.C. 
321(w))  or  for  any  other  reason.  Each 
such  contention  is  required  to  be 
supported  by  the  submission,  on  or 
before  February  13. 1989,  of  the  data, 
records,  information,  and  analysis  that 
are  necessary  and  appropriate  to 
support  the  contention.  The  failure  of  a 
sponsor  or  any  other  person  to  raise  all 
such  contentions  constitutes  a  waiver  of 
any  contentions  not  raised,  as  does  the 
failure  to  submit  any  data,  information, 
records  or  analysis  in  support  of  any 
contentions  raised. 

All  submissions  under  this  notice 
shall  be  filed  in  four  copies.  All 
submission  under  this  notice,  except  as 
provided  in  21  CFR  10.20(j),  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  tliirough  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  512, 
82  Stat.  343-351  (21  U.S.C.  360b))  and 
imder  authority  delegated  to  the 
Director,  Center  for  Veterinary  Medicine 
(21  CFR  5.84). 

Dated:  November  7. 1988. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-26344  Filed  11-14-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Researcti;  Funding 
Priorities. 

AGENCV:  Department  of  Education. 
action:  Notice  of  proposed  funding 
priorities  for  Fiscal  Years  1989-1990. 

summary:  The  Secretary  of  Education 
proposes  funding  priorities  for  some  of 
the  research  activities  to  be  supported 
under  the  Rehabilitation  Research  and 
Training  Center  (RRTC).  Rehabilitation 
Engineering  Center  (REC),  Research  and 
Demonstration  (R&D),  and  Knowledge 
Dissemination  and  Utilization  (D&U) 
programs  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  in  fiscal  years  1989  and  1990. 
DATE:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  December  15, 1988. 
ADDRESSES:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  Jo 
Berland.  National  Institute  on  Disability 
and  Rehabilitation  Research. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  Rooms  3070,  Switzer 
Building.  Washington,  DC  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Jo  Berland.  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-1198  for  TDD  services. 
SUPPt£MENTARY  INFORMATION:  NIDRR 
proposes  funding  priorities  for  two  fiscal 
years  under  several  of  its  programs.  This 
presents  each  program  separately,  with 
a  description  of  the  program  followed  by 
the  proposed  priorities  in  that  program. 

Authority  for  the  Rehabihtation 
Research  and  Training  Center  program 
of  NIDRR  is  contained  in  section 
204(b)(1)  of  the  RehabiUtation  Act  of 
1973.  as  amended.  Under  the  RRTC 
program,  awards  are  made  to 
institutions  of  higher  education,  or  to 
public  and  private  organizations, 
including  Indian  tribes  and  tribal 
organizations,  that  are  affiliated  with 
institutions  of  higher  education. 
RRTCs  conduct  programmatic, 
multidisciplinary,  and  synergistic 
research,  training,  and  information 
dissemination  in  designated  areas  of 
high  priority.  NIDRR's  regulations 
authorize  the  Secretary  to  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities 
(see  34  CFR  352.32).  The  following 
proposed  priorities  represent  areas  of 
research  derived  from  "state-of-the-art" 
meetings,  planning  conferences,  and 
other  participatory  activities. 


NIDRR  invites  public  comment  on  the 
merits  of  the  proposed  priorities, 
including  suggested  modifications  to  the 
proposed  priorities.  The  final  priorities 
will  be  established  on  the  basis  of 
public  comment,  the  availability  of 
funds,  and  any  other  relevant 
Departmental  considerations,  and  will 
be  announced  in  a  notice  in  the  Federal 
Register.  A  closing  date  notice  will  be 
published  at  that  time,  after  which 
application  packages  will  be  available. 
This  Notice  of  Proposed  Priorities  does 
not  solicit  applications,  and  Department 
of  Education  staff  will  not  review 
concept  papers  or  pre-applications.  The 
publication  of  these  proposed  priorities 
does  not  bind  the  Federal  Government 
to  fund  projects  in  any  of  these  areas, 
except  as  otherwise  directed  by  statute. 
Funding  of  particular  projects  depends 
on  final  priorities,  the  availability  of 
funds,  and  on  the  quahty  of  the 
applications  that  are  received. 

A  program  of  Rehabilitation  Research 
and  Training  Centers  has  been 
established  to  conduct  coordinated  and 
advanced  programs  of  rehabilitation 
research  and  to  provide  training  to 
rehabilitation  personnel  engaged  in 
research  or  the  provision  of  services. 
RRTCs  must  be  opperated  in 
collaboration  with  institutions  of  higher 
education  and  must  be  associated  with 
rehabilitation  service  programs.  Each 
Center  conducts  a  synergistic  program 
of  research,  evaluation,  and  training 
activities  focused  on  a  particular 
rehabilitation  problem  area.  Each  Center 
is  encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings.  Centers  generally  disseminate 
and  encourage  the  utilization  of  new 
rehabihtation  knowledge  through  such 
means  as  writing  and  publishing 
undergradnate  and  graduate  texts  and 
curricula  and  publishing  findings  in 
professional  journals.  All  materials  that 
the  Centers  develop  for  dissemination 
and  training  must  be  accessible  to 
individuals  with  a  range  of 
handicapping  conditions.  RRTCs  also 
conduct  programs  of  in-service  training 
for  rehabilitation  practitioners, 
education  at  the  pre-doctoral  and  post- 
doctoral levels,  and  continuing 
education.  Each  RRTC  must  conduct  an 
interdisciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  research.  Centers  must 
also  conduct  state-of-the-art  studies  in 
relevant  aspects  of  their  priority  areas. 
Each  RRTC  must  also  provide  training  to 
individuals  with  disabilities  and  their 


families  in  managing  and  coping  wtih 
disabilities. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC.  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment,  in  accordance 
with  the  provisions  of  34  CFR  75.253(a). 

Rehabtlttation  Research  and  Training 
Centers 

Rehabilitation  for  Persons  With  Long- 
Term  Mental  Illness 

There  are  over  two  million  persons 
with  long-term,  severe  mental  illness. 
Improved  rehabilitation  interventions 
and  service  delivery  models  are  needed 
to  afford  better  opportunities  for  this 
population  to  remain  out  of  institutions 
and  to  attain  satisfactory  lives  in  their 
communities.  The  population  of  adults 
with  severe  psychiatric  disabilities 
spans  all  ages. 

Results  of  research  and  practice 
indicate  that  specialized  rehabilitative 
interventions  can  increase  the  likelihood 
of  community  adjustment  for  persons 
with  long-term  mental  illness.  It  is 
important  to  continue  to  develop  and 
test  more  effective  rehabilitative 
interventions,  including  especially  those 
that  contribute  to  improvements  in 
education,  vocational  status,  and 
general  health  care. 

NIDEE,  with  the  cooperation  of  the 
National  Institute  of  Mental  Health, 
intends  to  fund  an  RRTC  to  address 
these  issues.  Any  Center  to  be  funded 
under  this  priority  must  involve  persons 
with  long/term  mental  illness  and  their 
family  members  in  the  planning, 
conduct,  and  evaluation  of  the  research 
and  training  activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  to: 

•  Analyze  employment  patterns, 
obstacles  to  employment,  and 
employment  options  for  individuals  with 
long-term,  severe  mental  illness; 

•  Develop  and  test  model 
rehabilitative  program  interventions  to 
improve  employment  outcomes,  and 
assess  the  cost-effectiveness  of  these 
options; 

•  Analyze  the  role  of  rehabilitative 
interventions  in  the  management  of 
crisis  episodes,  study  the  relationship 
between  crisis  assistance  programs  and 
rehabilitation,  and  develop  and  test 
models  for  appropriate  management  of 
crises  in  rehabilitation; 

•  Analyze  the  relationship  between 
psychiatric  and  mental  health  treatment 
regimens  and  rehabilitation 
interventions,  and  develop  and  test 
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model  programs  for  integrating  mental 
health  treatment  with  rehabilitation: 

•  Identify  the  most  effective 
techniques  to  assist  families  with 
individuals  with  long-term  severe 
mental  illness  both  to  maintain  family 
functioning  and  to  maximize  the 
effective  contribution  of  family  members 
to  the  rehabilitation  process; 

•  Develop  and  test  new  rehabilitation 
intervention  techniques  and  systems  of 
rehabilitative  care,  examining  methods 
to  integrate  effectively  a  range  of 
discrete  community  or  hospital-based 
services  in  planning,  implementing, 
fmancing.  and  evaluating  client 
rehabilitation; 

•  Conduct  at  least  one  study  of  the 
state-of-the-art  in  one  of  the  above 
areas;  and 

•  Provide  training  to  relevant  parties, 
including  vocational  rehabilitation 
counselors,  family  members,  and  other 
service  providers,  and  disseminate  all 
Hndings  to  appropriate  audiences. 

Research  and  Training  Center  in 
Independent  Living 

The  concept  of  Independent  Living 
(IL)  has  emerged  as  an  important  service 
program  as  well  as  an  important 
principle  for  individuals  with 
disabilities.  This  concept  embraces  such 
goals  as  self-determination,  self-help, 
deinstitutionalization,  and  barrier-free 
access  to  services  and  opportunities 
previously  unavailable  to  persons  with 
disabilities.  The  Congress 
acknowledged  the  importance  of  this 
theme  in  the  passage  of  Tide  VII  of  the 
Rehabiliation  Amendments  of  1978. 
establishing  a  separate  authority  for 
Independent  Living  service  programs. 

The  1984  amendments  to  the  1978  Act 
appropriated  funds  to  implement  Part  A 
of  Title  VII  by  State  agencies  to 
implement  statewide  IL  delivery 
systems.  The  Rehabilitation  Act 
Amendments  of  1986  mandated  the 
development  of  program  standards  and 
performance  indicators  to  assess  the 
performance  of  the  Federally-funded 
Independent  Living  programs. 

Implementation  of  the  Independent 
Living  programs  of  the  Act  requires  an 
understanding  of  the  boundaries  of  the 
program  (e.g.  eligibility,  types  of 
services),  high  quality  program 
management,  and  of  the  goals, 
philosophy,  and  social  policy 
implications  of  Independent  Living. 
Continuing  research  is  needed  to 
support  the  development  and  refinement 
of  the  Independent  Living  concept  and 
to  enhance  the  quality  of  services  and 
the  success  of  the  programs. 

An  absolute  priority  is  proposed  for 
an  RRTC  to: 


•  Assess  the  quality  of  community 
services  available  to  individuals  with 
disabilities,  evaluate  the  impact  of  those 
services  on  independent  living,  and 
develop  and  test  models  to  integrate 
general  community  services  with  IL 
services  to  enhance  the  ability  of 
persons  with  disabilities  to  live 
independently; 

•  Develop  methods  to  infuse  IL  and 
rehabilitation  concepts  into  long-term 
care  institutions  for  those  who  must 
have  extended  stays  in  such  Institutions 
and  determine  the  optimum  roles  for  IL 
programs  in  relation  to  such  institutions. 

•  Develop  and  test  models  for  IL 
programs  to  assist  in  the  transition  of 
individuals  from  both  long-and-short- 
term  rehabilitation  care  facilities  into 
independent  living  in  the  community; 

•  Develop  and  test  research-based 
models  to  coordinate  IL  with  vocational 
rehabilitation  programs  and  with 
supported  employment  programs  in 
order  to  enhance  the  effectiveness  of  all 
three  types  of  programs  and  improve 
outcomes  for  individuals  with 
disabilities; 

•  Develop,  on  the  basis  of 
assessments  and  analyses,  and  test 
models  whereby  IL  programs  can  be 
involved  most  effectively  in  the  effort  to 
improve  the  delivery  of  rehabilitation 
engineering  services  and  technological 
aids  and  devices  to  persons  with 
disabilities; 

•  Assess  the  potential  of  ILCs  to 
provide  services  to  previously 
underserved  populations,  such  as  those 
with  cognitive  impairments  and 
emotional  disorders,  those  with  low- 
incidence  disabilities; 

•  Conduct  a  comparative  analysis  of 
the  characteristics  of  specialized  and 
generic  IL  centers  in  terms  of  their 
effectiveness  in  assisting  individuals 
with  disabilities  to  live  more 
independenUy; 

•  Develop  model  management 
training  programs  and  provide  technical 
assistance  and  training  to  IL  program 
staff  to  enhance  management 
performance; 

•  Analyze  patterns  of  funding  and  the 
potential  for  alternative  funding  sources, 
such  as  local  governments  and  private 
agencies;  and 

•  Provide  training  to  relevant  staff  of 
IL  programs  at  the  State  and  Center 
levels  of  the  findings  of  the  research  and 
disseminate  findings  widely  throughout 
the  IL  and  rehabilitation  fields. 

Community  Integration  for  Persons  with 
Mental  Retardation 

Professionals  and  policymakers  are 
realizing  that  children  and  adults  with 
mental  retardation  fare  best  in  natural 
community  environments.  It  is  no  longer 


a  matter  of  whether  people  with  the 
most  severe  disabilities  can  be  served  in 
their  communities.  It  is  a  question  of 
how  to  best  support  people  with  severe 
mental  retardation  and  other  disabilities 
to  enable  them  to  remain  and  thrive  in 
their  communities.  However,  it  is  not 
good  enough  to  be  "in"  the  community: 
people  with  severe  mental  retardation 
have  to  be  part  of  their  commimities. 
The  objective  of  this  Center  is  to 
develop  and  disseminate  state-of-the-art 
technologies  for  achieving  this  goal. 

Families  and  communities  must  have 
current  information  regarding  best 
practices  and  creative  funding 
mechanisms  for  developing  and  staffing 
family-scale  living  arrangements  for 
people  with  mental  retardation.  One  of 
the  major  problems  facing  the  field  is 
that  of  staff  bum-out  and  excessive 
turnover.  Effective  strategies  are  needed 
to  recruit,  train,  and  retain  direct  care 
staff  so  that  turnover  rates,  which  now 
exceed  twenty  percent  annually,  can  be 
reduced.  Families  need  information  that 
will  help  them  identify  the 
characteristics  of  high  quality  living 
environments  and  community-based 
vocational  and  recreational  programs. 
States  and  communities  need 
information  that  will  enable  them  to 
modify  service  delivery  systems  and 
community-based  programs  in  order  to 
meet  the  individual  needs  of  persons 
with  mental  retardation  who  are  leaving 
large  public  and  private  institutions. 
They  need  to  know  how  to  identify  and 
replicate  existing  programs  and  how  to 
design  new  programs  that  will  maximize 
the  independence,  productivity,  and 
social  integration  of  persons  with 
mental  retardation.  In  addition,  social 
agencies  need  information  to  develop 
better  methods  to  coordinate  the 
delivery  of  social,  educational, 
transportation,  and  vocational  services 
and  to  reduce  the  existing  fragmentation 
of  services. 

Generic  community-based  services 
and  programs  offer  ideal  settings  for  the 
enhancement  of  social  networks  for 
people  with  mental  retardation. 
Community-based  service  providers 
need  to  learn  how  to  identify  generic 
programs  that  can  be  helpful  to  persons 
with  mental  retardation  and  help  them 
to  integrate  the  target  group  into  general 
community  social  programs. 

The  proposed  Center  is  to  conduct  a 
program  of  coordinated  research  and 
training  activities  and  to  disseminate 
rehabilitation  approaches  that  will 
assist  States,  communities,  and  families 
to  develop  strategies  for  ensuring  the 
full  participation  of  people  with  mental 
retardation  in  their  communities. 
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Any  Center  to  be  snpported  in 
response  to  this  priority  should  involve 
persons  with  mental  retardation  and 
their  families  in  the  design, 
implementation,  and  evaluation  of 
Center  activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  to: 

•  Identify  best  practices  and  creative 
funding  mechanisms  that  will  allow  for 
the  development  of  family-scale  living 
arrangements  and  develop  and 
disseminate  that  will  promote  the 
adoption  of  the  best  practices; 

•  Develop  and  test  research-based 
models  for  recruiting,  training,  and 
retraining  direct  care  personnel  in 
agencies  providing  services  to 
individuals  with  mental  retardation; 

•  Identify,  develop,  and  evaluate 
strategies  that  will  enable  States  and 
committees  to  facilitate  successful 
integration  into  the  com.munity  of 
persons  leaving  institutions; 

•  Conduct  a  study  to  identify  and 
analyze  Federal,  State,  and  local  funding 
available  for  the  rehabihtation  of 
persons  with  mental  retardation  and 
suggest  ways  to  impwove  the 
coordination  of  funding  mechanisms; 

•  Identify  best  practices  and  the 
characteristics  of  natural  environments 
that  are  successful  in  enhancing  the 
independence,  productivity,  and  social 
integration  of  persons  with  mental 
retardation  and  develop  materials  that 
will  help  families  and  service  providers 
design  new  and  evalijate  existing 
community-based  programs: 

•  Develop  and  test  researcli-based 
models  for  the  integration  of  persons 
w  ith  mental  retardation  into  generic 
social  service  programs; 

•  Develop  a  database  on  community 
integration  information  and  serve  as  a 
national  resource  for  information  in  this 
area:  and 

•  Conduct  at  least  two  studies  of  the 
state-of-the-art  on  community 
integration  of  persons  with  mental 
retardation  and  disseminate  the 
research  findings. 

Rehabilitation  Engineering  Centers  (4 
priorities) 

Authority  for  the  Rehabilitation 
Engineering  Center  Program  of  NIDRR  is 
contained  in  section  204(b)(2)  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Under  this  program,  awards  are  made  to 
public  and  private  agencies  and 
organizations  including  institutions  of 
higher  education.  Indian  tribes,  and 
tribal  organizations. 

NIDRR  supports  a  program  of 
Rehabilitation  Engineering  Centers 
(R£Cs)  that  conduct  coordinated 
programs  of  advanced  research  of  an 
engineering  or  technological  nattuv. 


RECs  work  to  de\'elop  systems  for  the 
exchange  of  technical  and  engineering 
information  and  to  improve  the 
distribution  of  technologica]  devices  and 
equipment  to  individuals  with 
handicaps.  Each  REC  must  be  located  in 
a  clinical  rehabilitation  setting  and  is 
encouraged  to  collaborate  with 
instructions  of  higher  education. 

Each  REC  conducts  a  program  of 
research,  scientific  evaluation,  and 
training  that  advances  the  state  of  the 
art  in  technology  or  its  application; 
contributes  substantially  to  the  solution 
of  rehabilitation  problems;  and  becomes 
an  acknowledged  center  of  excellence  in 
a  given  subject  area.  RECs  are 
encouraged  to  develop  practical 
appHcation  for  their  research  through 
scientific  evaluation  activities  that 
validate  then-  findings  as  well  as  related 
findings  of  other  centers.  RECs  generally 
conduct  training  programs  to 
disseminate  and  encourage  utilization  of 
new  rehabilitation  engineering 
knowledge  through  such  means  as 
development  of  or  contribution  to 
undergraduate  and  graduate  texts  and 
curricula,  in-service  training,  continuing 
education,  and  the  distribution  of 
information  and  appropriate  technology. 
Each  REC  must  ensure  that  all  training 
and  information  materials  developed  by 
the  Center  are  presented  in  several 
formats  that  will  be  accessible  to 
individuals  with  various  types  of 
sensory  and  mobile  impairments. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  REC,  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center,  to  include  review  by  peers. 
Continued  funding  depends  at  all  times 
on  satisfactory  performance  and 
accomplishment  in  accordance  with  the 
provisions  of  34  CFR  375.253(a). 

Priorities 

Personal  Licensed  Transportation 
Systems  for  Disabled  Persons 

The  ability  to  move  from  place  to 
place  rapidly,  conveniently,  safely,  and 
economically  is  a  prerequisite  to  full 
participation  in  American  society. 
Althou^  both  private  and  pubUc 
transportation  systems  exist,  private 
transportation  in  a  personal  vehicle  is 
frequently  the  only  means  of 
transportation  available  for  the 
handicapped  person.  There  are, 
however,  no  commonly  accepted 
standards  for  the  adaptation  of  personal 
vehicles  to  accommodate  disabled 
individuals  as  drivers  or  passengers. 
Adaptations  may  compromise  the 
structural  stability  and  safety  of  the 
vehicle,  may  not  provide  easy  boarding 
or  safe  and  rapid  exit  from  the  vehicle. 


and  may  include  urisafe  or  ineffective 
control  devices.  Seating  systems  and 
systems  for  securing  wheelchairs  in  the 
vehicles  are  often  unsafe  and 
ineffective. 

Any  Center  to  be  funded  in  response 
to  this  priority  should  include  persons 
with  disabilities,  their  families  and  the 
community  rehabilitation  service 
providers  in  the  planning, 
implementation  and  assessment  of 
Center  activities,  especially  in  the 
assessment  of  needs,  the  identification 
of  devices  and  systems  to  be  tested,  and 
the  dissemination  of  information. 
The  Center  shall  establish  or  be 
associated  with  a  service  delivery 
system  that  provides  means  of  personal 
automotive  transportation  for  persons 
with  disabilities,  axxl  shall  serve  as  a 
national  model  for  the  evaluation, 
testing,  and  collection  of  information 
regarding  real-wmld  performance  of 
adapted  vehicles  as  a  mechanism  for 
increasing  the  flow  of  information  and 
communication  between  the 
researchers,  consumer*,  service 
providers,  and  the  automotive  industry. 

The  Center  shall  establish  and 
maintain  mecfaaniims  for  collaborating 
and  cooperating  with:  agendes  and 
organizations  responsible  for  the 
development  and  maintenance  of  any 
standards  for  adaptive  motor  vehicles; 
with  the  private  sector  to  promote  the 
manufacture,  distribution,  and  testing  of 
new  devices  and  systems;  with  the  REC 
in  Wheelchair  Modifications  for 
technology  sharing  in  wheelchair 
designs,  and  with  the  rehabilitation 
service  delivery  system  to  ensure  the 
transfer  of  information  to  service 
providers. 

The  Center  shall  serve  as  a  national 
resource  for  information  on  personal 
vehicle  designs  and  adaptations  for 
disabled  persons  and  maintain  a 
database  on  national  and  international 
research  and  development  activities  in 
this  area  for  reference  and 
dissemination. 

An  absolute  priority  is  proposed  for 
an  REC  to: 

•  Evaluate  existing  vehicle 
modification  devices  and  equipment  and 
develop  and  test  new  devices  and 
systems  that  include  personal  vehicle 
safety  systems  such  as  wheelchair  tie-^ 
downs,  occupant  restraints,  emergency 
exit  systems,  alerting  devices  for 
hearing  impaired  drivers,  and  primary 
and  secondary  control  systems  that  do 
not  compromise  the  vehicle's 
compliance  with  standards  set  by  the 
Society  of  Automotive  Engineers  and  the 
United  States  Department  of 
Transportation; 
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•  Develop  and  evaluate  access  and 
exit  systems  including  ramps,  lifts,  and 
wheelchair  loading  devices  that  provide 
access  to  personal  vehicles  while 
maintaining  the  structural  integrity  of 
the  vehicle. 

•  Develop  materials  for  national 
dissemination  of  information  on  the 
adaptive  vehicle  devices  and  provide 
training  to  engineers,  disabled  drivers, 
personal  attendants,  and  rehabilitation 
counselors  in  the  proper  use  of  these 
devices. 

•  Disseminate  materials  to 
automobile  manufacturers  and  educate 
them  on  the  benefits  of  producing  and 
marketirig  such  devices;  and 

•  Conduct  at  least  one  comprehensive 
study  of  the  state-of-the-art  in  personal 
vehicle  transportation  systems  for 
disabled  persons  to  increase  the 
knowledge  base  and  to  provide 
recommendations  for  future  research  in 
the  area. 

Applications  of  Technology  to  the 
Rehabilitation  of  Children  with 
Orthopedic  Disabilities 

Orthopedic  impairments  sufficient  to 
cause  disability  account  for  one-third  of 
all  disabilities  in  children.  1  he 
aggregated  prevalence  of  orthopedic 
impairments  and  musculoskeletal 
deformities  for  children  aged  0-17  is 
estimated  at  14.2  per  1,000  and 
frequently  account  for  the  greatest 
activity  limitations  and  reductions  in  the 
quality  of  life. 

Although  technology  is  now  available 
for  restoring  some  lost  functions,  there 
continues  to  be  a  marked  delay  in  the 
acquisition  of  devices  needed  to  restore 
function  and  prevent  further  limitation 
in  children.  There  is  a  lack  of  available 
professionally-trained  clinicians  to 
attend  to  the  needs  of  disabled  children 
for  advanced  technology  as  well  as  for 
maintenance  and  repair  at  local  levels. 

An  absolute  priority  is  proposed  for 
an  REC  to: 

•  Develop  and  evaluate  improved 
body-powered  and  externally-powered 
terminal  devices  for  enhancing  strength 
of  grasp,  externally-powered  elbows 
and  shoulders,  and  adjustable  sockets 
for  children; 

•  Develop  and  evaluate  new  control 
systems  to  enable  children  to  operate 
externally-powered  components  more 
effectively; 

•  Develop  and  test  an  improved 
prosthetic  foot  for  older  children; 

•  Develop  innovative  strategies  to 
enable  children  and  their  families  to 
learn  about,  finance,  and  use  the  new 
technology;  and 

•  Develop  and  demonstrate 
dissemination  centers  that  enable 
children  and  famities.  as  well  as 


clinicians,  to  see  and  test  available 
equipment. 

The  Application  of  Computer-Assisted 
Design  and  Computer-Assisted 
Manufacture  Methods  to  Prosthetics 
and  Orthotics 

While  the  functional  roles  of 
prosthesis  and  orthoses  are  many  and 
varied,  a  unifying  commonality  is  the 
high  degree  of  experience  and  skill 
required  for  the  effective  fitting  of  these 
devices.  Because  these  devices  require 
custom  fitting,  clinicians  tend  to  use  low 
technology  and  manual  applications  in 
the  design  and  fabrication  processes. 
Although  the  production  of  standardized 
components  that  the  prosthetis?  or 
ortholist  may  use  in  the  fabrication  of 
the  device  may  be  automated; 
automation  is  stiil  not  widely  used  in  the 
design,  fabrication,  assembly,  fitting,  or 
evaluation  of  a  complete  prosthetic  or 
orthotic  appliance. 

This  may  be  attributed  to  the  fact  that 
authomation  previously  has  not  been  a 
reasonable  method  for  the  production  of 
custom  products.  However, 
technological  advances  in  recent  years 
in  the  field  of  computer-assisted  design 
and  computer-assisted  manufacture 
(CAD-CAM)  have  made  possible  a  more 
widespread  application  of  automation  to 
design  and  manufacturing.  Moreover, 
the  rapidly  declining  prices  and  rapidly 
increasing  power  of  computer 
technology  make  it  feasible  to  introduce 
such  automated  method?  into  the 
clinical  environment  of  the  prosthetics- 
orthotics  laboratory. 

An  absolute  priority  is  proposed  for 
an  REC  to: 

•  Design,  develop,  and  evaluate 
computer-assisted  methods  for  the 
analysis,  design,  and  fabrication  of 
prostheses  and  orthoses  for  clinical 
applications; 

•  Develop  and  demonsL-ate 
techniques  to  use  CAD-CAM  in  the 
analysis  of  individual  prosthetic  and 
orthotic  requirements  in  terms  of  shape, 
pressure  and  force. 

•  Explore  the  applications  of  CAD- 
CAM  to  the  improvement  of  the 
cosmetic  acceptability  of  prosthetic  and 
orthotic  devices; 

•  Investigate  the  use  of  CAD  in  the 
design  of  orthotic  linkages  for 
individuals; 

•  Demonstrate  the  possible  uses  of 
CAD-CAM  to  transmit  data  to  distant 
sites  for  customized  production  of 
prosthetic  and  orthotic  devices  for 
individuals  in  remote  areas; 

•  Assess  the  potential  impact  of  use 
of  CAD-CAM  on  reducing  the  labor 
intensiveness  and  long  lead-times 
generally  involved  in  custom  prosthetic 
and  orthotic  applications; 


•  Assess  the  implications  of  CAD- 
CAM  for  the  management  of  clinical 
prosthetic-orthotic  practices,  including 
accuracy,  data  storage  and  retrieval, 
measurement  of  use  factors,  and  other 
aspects; 

•  Conduct  at  least  two  studies  of  the 
state-of-the-art  on  these  specialized 
applications  of  CAD-CAM:  and 

•  Provide  training  to  engineers, 
prosthetics,  orthotists,  and  computer 
professionals  and  make  findings  of  the 
Center  widely  available  to  relevant 
parties. 

Blindness  and  Low  Vision  Sensory  Aids 

Blindness  and  visual  impairment  lead 
to  severe  handicaps  in  education, 
employment,  recreation  and  daily  living. 
The  national  Center  for  Health  Statistics 
and  other  authorities  va.'iously  estimate 
the  number  of  legally  blind  persons  in 
the  United  States  at  400,000  to  GOO.OOO, 
with  another  1.4  million  who  are 
severely  visually  impaired.  More  than  10 
million  others  have  significant  visual 
impairment  which  cannot  be  further 
improved  with  corrective  lenses.  Aside 
from  those  with  reduced  visual  acuity 
and  fields,  there  are  also  large  and 
rapidly  increasing  numbers  of  older 
individuals  with  impairments  in 
contrast,  binocularity,  and  adaptation 
which  handicap  their  performance  in  a 
wide  variety  of  everyday  tasks.  Other 
increasingly  complicating  factors  are  the 
ever-greater  numbers  of  persons  with 
other  (often  auditorj')  impairments 
combined  with  visual  disability,  and  the 
growing  incidence  of  premature  iiuants 
at  risk  for  visual  handicap. 

Technological  innovations  arising 
from  the  development  of  new  scientific 
and  medical  knowledge  can  have  a 
positive  impact  on  these  problems. 
Progress  has  already  been  made  in  this 
field,  including  advances  in 
communications,  computer  access, 
educ^.tional  and  vocational  aids,  and 
optical  an",pufiers  for  low  vision, 
orientation  and  mobility  aids,  and 
improved  functional  vision  assessment. 
However,  in  addition  to  further 
improvements  in  these  areas,  there  are 
emerging  areas  of  technology  to  be 
explored.  Some  of  these  new  areas  are 
related  to  the  cha.nging  demographics  of 
the  visually  impaired  population, 
particularly  the  increasing  need  for 
rehabilitation  of  those  whose  visual 
impairments  are  due  to  progressive 
diseases.  Other  emerging  challenges  are 
due  to  the  rapid  advance  in  computer 
applications  (including  computer 
graphics),  communications,  and  other 
technologies  which  must  be  made 
accessible  to  the  blind  individual  for  the 
future. 
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An  absolute  priority  is  proposed  for 
an  REC  to: 

•  Develop  a  range  of  electronic 
education  aids  to  assist  the  teaching  of 
perceptual,  manipulative,  and  cognitive 
skills  to  the  child  with  visual  or  multiple 
handicaps', 

•  Develop  improved  characterizations 
of  the  disease  processes  underlying  such 
progressive  visual  disorders  as  age- 
related  maculopathy  (ARM),  in  order  to 
adapt  to  the  changing  rehabilitation 
needs,  including  the  relation  of  ARM  to 
other  diseases  of  the  geriatric 
population: 

•  Develop  a  collaborative  team 
approach  incorporating  clinicians  in 
vision  and  audition,  pediatricians, 
neurologists,  and  researchers,  to 
develop  innovative  methods  to  refine 
diagnosis,  prognosticate  developmental 
anomalies,  and  devise  optimal 
rehabilitative  strategies  for  multifaceted 
problems  such  as  vision/hearing 
multihandicaps  and  cortical  blindness: 

•  Apply  new  scientific  and  medical 
knowledge  to  the  design  and  selection  of 
improved  low  vision  aids  for  filtering, 
magnification,  and  illumination,  with 
improved  matching  between  the  device, 
environmental  modifications,  and  the 
underlying  disease  characteristics: 

•  Develop  population  data  to  better 
define  the  potential  markets  for  various 
classes  of  sensory  aid  technology; 

•  Develop  new  technology  and 
methods  for  improving  access  by  blind 
and  visually  impaired  persons  to 
computers,  including  better  approaches 
for  obtaining  overviews  of  screen  and 
file  contents  and  access  to  the 
increasingly  graphics-oriented  computer 
hardware  and  software  coming  into 
general  use: 

•  Explore  technology  to  promote 
easier  access  by  blind  persons  to  other 
computerized  equipment  and 
information  such  as  bank  teller 
machines,  music  synthesizers,  bar  code 
readers,  electronic  databases  and 
communication  systems,  and  to  enable 
them  to  benefit  from  computer-assisted 
instruction: 

•  Evaluate  reading  machine 
technology  to  address  the  reasons  for 
the  present  apparent  under  utilization  of 
these  systems. 

•  Develop  and  test  specialized  job-     ' 
site  modifications,  using  the  latest 
available  technology,  to  enhance 
employment  opportunities  for  blind 
individuals; 

•  Develop  and  test  new  and 
responsive  technology  for 
communication,  employment,  and  daily 
living  to  meet  the  needs  of  deaf-blind 
persons: 

•  Provide  information  on  sensory  aids 
to  consumers  and  professionals,  and 


develop  a  method  to  obtain  feedback  on 
needs  and  satisfaction:  and 

•  Design  and  conduct  appropriate 
training  activities  for  rehabilitative 
personnel,  clinicians,  and  consumers  to 
disseminate  and  encourage  utilization  of 
new  rehabilitation  engineering 
knowledge. 

Research  and  Demonstration  Program 

Research  and  Demonstration  Projects 
(R&D)  support  research  and/ or 
demonstrations  in  single  project  areas 
on  problems  encountered  by  individuals 
with  handicaps  in  their  daily  activities. 
These  projects  may  conduct  research  on 
rehabilitation  techniques  and  services, 
including  analysis  of  medical,  industrial, 
vocational,  social,  psychiatric, 
psychological,  recreational,  economic, 
and  other  factors  to  improve  the 
rehabilitation  of  individuals  with 
disabilities. 

Priorities 

Supported  Employment  Programs  for 
Persons  With  Long-Term  Mental  Illness 

The  Advisory  Group  on  Psychiatric 
Disability  and  Supported  Employment  of 
the  Rehabilitation  Services 
Administration  (RSA)  has  considered 
service  and  research  needs  for  persons 
with  long-term  mental  illness.  Recent 
developments,  including  the 
Rehabilitation  Act  Amendments  of  1986 
and  the  supported  employment  "State- 
Change"  demonstration  projects,  have 
greatly  expanded  the  number  of 
supported  employment  activities  for 
persons  with  long-term  mental  illness. 
There  has  been  a  growing  number  of 
requests  to  the  University  of  Oregon 
Supported  Employment  Technical 
Assistance  project  for  assistance  in 
organizing  supported  employment 
activities  and  in  identification  of  project 
components  for  individuals  with  mental 
illness.  State  agencies  and  mental  health 
organizations  will  benefit  from  research 
results  at  this  time.  Results  are  also 
needed  to  report  to  the  Congress  on 
program  developments.  Project 
materials  will  be  used  to  implement  and 
improve  local  and  state-supported 
employment  activities  for  persons  with 
long-term  mental  illness. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Examine  the  organizational 
configuration,  staff  training  and 
characteristics,  service  population, 
service  and  caseload  mix.  caseload  size, 
and  funding  approaches  for  supported 
employment  programs  for  this  target 
population: 

•  Identify  organizational 
interrelationships  of  mental  health, 
vocational  rehabilitation,  and 


psychosocial  rehabilitation  programs 
and  test  models  for  optimum  services; 
and 

•  Identify  effective  program  features 
and  client  outcomes,  including  types  of 
employment,  methods  of  long  term 
support,  service  strategies,  and  funding 
patterns. 

Chronic  Low  Back  Pain 

A  major  goal  of  the  treatment  of 
patients  with  chronic  low  back  pain 
should  be  to  increase  functional 
capacity,  probably  the  most  important 
factor  in  preventing  recurrence  of  low 
back  injury.  More  directly,  improved 
functional  capacity  allows  the  patient 
with  chronic  back  pain  to  enter  a  more 
active  and  productive  life,  minimizing 
associated  disbility.  Current  information 
on  functional  capacity  is  based 
primarily  on  data  acquired  on  injured 
athletes,  and  the  database  should  be 
expanded.  There  is  a  need  for  more 
information  on  the  cost/benefit 
characteristics  of  various  physical 
training  programs  as  they  relate  to  all 
patients  with  chronic  back  pain.  There 
is  little  information  available,  as  well, 
on  the  relative  importance  of  specific 
muscle  group  and  regional  fiexibility 
training  com.pared  to  whole  body  work- 
hardening  programs,  which  include  more 
eccentric  loading  and  coordination 
demands. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Determine  the  relative  importance 
of  physical,  psychological,  and 
occupational  components  of  the 
multidisciplinary  programmatic 
approach  to  treatment  of  patients  with 
chronic  low  back  pain; 

•  Study  the  importance  of  patient 
independence  and  self  care  on 
rehabilitation  of  low  back  pain  and 
prevention  of  recurrence: 

•  Evaulate  successful  rehabilitation 
programs  to  determine  their  cost/ 
effectiveness: 

•  Determine  minimum  outcome 
criteria  for  grading  pain  versus 
disability,  to  include:  Pain  relief,  level  of 
function,  return  to  work,  medication, 
utilization  of  health  care  system,  quality 
of  life,  litigation,  recurrence,  and  profiles 
of  health  care  providers. 

•  Conduct  collaborative  prospective 
studies  of  surgical  interventions  using 
controlled  and  randomized  clinical 
trials; 

•  Conduct  collaborative  prospective 
studies  on  commonly  used,  but 
unproven,  passive  modalities  of  therapy: 

•  Develop  a  generic  test  battery  to 
determine  capability  for  return  to  work 
and  activities  of  daily  living  without 
recurrence  of  low  back  pain,  including 


minimal  clinical  evaluation, 
psychological  evaluation,  and  physical 
(whole  body),  mechanical,  and 
physiological  tests:  and 

•  Develop  and  test  methods  of  early 
identification  of  those  who  will  not 
return  to  work. 

Research  in  Adventitious  Hearing 
Impairment 

Most  research  on  adult  onset  hearing 
loss  has  focused  on  diagnostic  and 
amplification  technologies  and  on 
neurological,  anatomical  and 
physiological  changes  in  the  cochlea, 
auditory  nerve,  brain  stem,  and  cortex. 
Aural  rehabilitation  models  have  been 
published.  However,  despite  the 
prevalence  of  hearing  loss,  and  despite 
abundant  anecdotal  accounts  of  its 
human  and  economic  costs,  there  has 
been  surprisingly  little  research  to 
examine  the  psychosocial  effects  of 
hearing  loss  in  adulthood. 

In  1986,  NIDRR  convened  a 
conference  on  aging  and  rehabilitation: 
in  one  segment  of  that  conference,  a 
number  of  research  scientists,  health 
care  professionals  and  persons  from 
service-delivery  agencies  met  to  discuss 
priorities  for  collaborative  research  on 
adult  onset  hearing  loss.  This  priority  is 
based  on  research  needs  identified  at 
that  conference.  NIDRR  announced  this 
priority  for  competition  in  fiscal  year 
1988,  but  none  of  the  applicants  was 
deemed  suitable  for  funding.  Therefore, 
a  new  competition  will  be  held. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Analyze  characteristics  of  adults 
who  have  adjusted  successfully  to 
hearing  impairment,  including  such 
variables  as  personality  factors,  nature 
and  severity  of  the  hearing  loss, 
communication  styles,  support 
networks,  and  interventions  with 
professionals; 

•  Identify  successful  rehabilitation 
strategies,  emphasizing  professional 
attitudes  toward  persons  with  hearing 
loss  and  behaviors  that  may  impede  or 
facilitate  adjustment: 

•  Investigate  interactions  between 
biological  and  psychosocial  phenomena, 
with  an  emphasis  on  assessing  the 
extent  to  which  these  interactions 
exacerbate  disability  caused  by  hearing 
loss  in  middle  and  later  life;  and 

•  Evaluate  existing  databases  on 
health  status,  psychological 
characteristics,  and  behavioral  patterns 
to  determine  the  impact  of  adventitious 
hearing  impairment. 

Rural  Job  Development  and  Job 
Placement 

Small  businesses  are  the  primary 
sources  of  employment  in  rural  areas. 


With  the  decline  in  the  number  of  active 
farms,  small  businesses  that  depend  on 
farms  are  also  in  economic  jeopardy. 
Farmers  who  are  disabled  in  farm 
accidents  (200,000  disabling  injuries 
occur  in  the  agriculture  industry  each 
year,  amounting  to  58  per  1,000  active 
farmers)  may  not  be  able  to  return  to 
farming.  Alternative  employment 
placements  will  have  to  be  developed 
and  retraining  provided  for  primary 
employment  or  for  secondary 
employment  to  supplement  low  farm 
prices  for  those  who  do  go  back  to 
farming). 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Analyze  employment  patterns  and 
the  hiring  practices  of  various  categories 
of  employers  in  rural  areas  and  project 
future  emplojnment  opportunities  in 
various  industry  sectors  and 
occupational  classifications:  and 

•  Develop  and  test  research-based 
strategies  for  use  by  rehabilitation 
agencies  and  community-based 
organizations  in  developing  new 
placement  opportunities  and  providing 
training  for  those  new  opportunities. 

Community-Based  Rural  Projects 

There  are  fledgling  community-based 
independent  Uving  and  service  delivery 
programs  in  nu-al  areas  that  need 
technical  assistance  in  order  to  develop 
or  continue.  Some  have  received  RSA 
Independent  Living  or  other  Federal  or 
state  support  in  the  start-up  process, 
others  are  entirely  community-level 
efforts. 

Programs  in  rural  areas  encounter 
unique  difficulties.  For  example,  the  lack 
of  transportation  and  the  high  cost  of 
communication  and  travel  barriers  are 
burdens  to  programs  in  rural 
communities.  Rural  independent  living 
programs  need  assistance  to  develop 
mutual  supports,  combine  mutual 
supports,  combine  resources,  keep 
abreast  of  information  resources,  and 
implement  new  ideas  into  practice.  It  is 
important  that  such  programs  be 
"owned"  by  the  communities  and, 
therefore,  continue  when  federal  funding 
has  expired. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Identify  exemplary  rural 
independent  living  programs  that  have 
successfully  assembled  unique 
resources  to  increase  the  potential  of 
persons  with  disabilities  for  living 
independently  in  rural  areas: 

•  Verify  the  effectiveness  of  these 
programs  and  develop  strategies  to 
replicate  these  practices  in  other  areas 
for  similar  groups,  including  an 
assessment  of  a  variety  of  factors 
unique  to  rural  areas  such  as  cultural 


and  historical  patterns,  unique 
employment  settings,  exceptional  terrain 
or  climatic  conditions,  and  extremely 
depressed  economic  conditions;  and 

•  Share  information  from  this 
nationwide  project  with  the  Research 
and  Training  Center  on  Rural 
Rehabilitation  Services  at  the  University 
of  Montana  for  further  refinement  and 
dissemination. 

Effective  Client-Counselor  Interactions 
in  Vocational  Rehabilitation 

Basic  principles  of  rehabilitation 
formed  in  law  and  in  professional 
training  emphasize  that  the  consumer  of 
services  must  play  an  active,  expressive 
role  in  reaching  his  or  her  objectives.  All 
individuals  served  through  the  State- 
Federal  vocational  rehabilitation 
program  must  have  an  Individualized 
Written  Rehabilitation  Program  (IWRP) 
that  refiects  their  substantial 
involvement.  The  psychosocial 
rehabilitation  approach  that  was 
designed  to  foster  the  independence  and 
development  of  people  with  emotional 
disabilities  has  been  described,  in  part 
as  directed  to  the  development  of  full 
human  capacity,  self-determination  and 
normalization  through  a 
deprofessionalized,  non-medical  model, 
environmentally  sensitive  work- 
centered  process.  Similar  principles  are 
incorporated  in  the  ideals  of  supported 
employment.  However,  these  idealistic 
models  of  active  consumer  self- 
determination  often  are  not  verified  in 
empirical  studies  of  client  satisfaction 
and  case  management.  Continuous 
identification  and  verification  of  these 
factors  is  essential  to  effective 
counseling. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Identify  specific  techniques, 
attributes,  skills,  characteristics, 
features,  and  related  factors  of  client- 
counselor  interaction  that  increase  the 
participation  of  individuals,  particularly 
severely  disabled  people,  in  making 
decisions  regarding  their  rehabilitation: 
and 

•  Develop  models  and 
recommendations  for  ongoing  processes 
and  information-sharing  or  training 
programs  to  promote  effective  client- 
counselor  interaction  and  to  reach  the 
audiences  concerned  with  enhanced 
individual  client  self-advocacy  in 
rehabilitation. 

Developing  Vocational  Rehabilitation 
Programming  for  Low-incidence, 
Geographically  Dispersed  Disabled 
Populations 

Statistical  compilations  on  the 
prevalence  of  need  for  assistance  in 
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activities  of  daily  living  (ADL)  among 
disabled  adults,  the  incidence  of 
selected  congenital  malformations  per 
10,000  total  births,  and  of  handicapping 
conditions  of  persons  enrolled  in  various 
education  and  rehabilitation  programs 
reveal  a  pattern  of  numerous  conditions 
for  which  there  are  not  precise  or 
reliable  estimates  of  prevalence.  Some 
examples  of  these  low-incidence  or  low- 
prevalence  conditions  from  National 
Health  Interview  Surveys,  1983-1985, 
include  Spina  Bifida,  absence  of  arms  or 
hands  skin  cancer,  bone  cancer, 
leukemia,  absence  of  fingers-toes-feet, 
and  certain  anemias. 

State  vocational  rehabilitation 
agencies,  special  education  programs, 
medical  rehabilitation  facilities, 
disability  income  benefits  programs,  and 
disability  researchers  have  identified 
the  need  for  improved  knowledge  of  the 
rehabilitation  needs  of,  and  effective 
programming  for,  such  populations. 
There  is  particular  need  for 
collaborative  planning  models  for 
human  service  provider  organizations  to 
use  in  developing  and  exchanging 
information,  making  individual  referrals, 
supporting  family  members  of  low- 
incidence  groups,  and  collaborating  with 
self-help  and  advocacy  organizations. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Conduct  an  extensive  literature 
review  and  programmatic  survey  to 
identify,  classify,  and  prioritize  for 
project  investigation  major  problem 
areas  in  the  rehabilitation  of  low- 
incidence  disabled  populations; 

•  Develop  and  demonstrate  improved 
jiethods  of  programming  for  low- 
incidence,  geographically  dispersed, 
disabled  populations,  including 
information  exchanges,  referral 
networks,  advocacy  group  involvement, 
and  identification  of  "best  practices": 
and 

•  Convene  a  National  State-of-the-Art 
Conference  and  implement  a  national 
dissemination  and  utilization  plan  to 
highlight  findings  of  the  project. 

Issues  in  the  Expansion  of  Private- 
Sector  Rehabilitation  Senices 

A  recent^'eport,  Private  Sector 
Rehabilitation:  Lessons  and  Options  for 
Public  Policy,  prepared  for  the  U.S. 
Department  of  Education  under  contract 
.\'o.  300-85-D141,  identified  a  variety  of 
innovative  patterns  of  collaboration 
between  proprietary  rehabilitation 
providers  and  public  rehabilitation 
agencies.  In  particular,  "fee-for-service" 
units  staffed  by  salaried  state 
employees  and  operated  with  State 
funding  appear  to  offer  a  viable,  "Fair 
Competiton"  public  sector  alternatives 
to  private  providers  in  areas  such  as 


rehabilitation  of  injured  workers.  Also, 
State  use  of  private  vendors  to  deliver 
case  management  in  providing  services 
to  traditional  state  vocational 
rehabilitation  agency  clients  was 
determined  to  be  a  possible  option  in  an 
Arizona  study.  However,  existing  data 
are  inadequate  for  determining  long- 
term  benefit-cost  implications  for  these 
and  related  alternative  in  public-private 
rehabihtation  collaboration. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Analyze  variables  associated  with 
use  of  "fee-for-service"  and  "vendor 
service"  arrangements  in  the  delivery  of 
rehabilitation  services  to  workers' 
compensation  claimants,  with  special 
emphasis  on  the  effects  of  litigation, 
settlements,  re-entry  to  public 
rehabilitation  services  systems, 
availability  of  public  versus  private 
services,  and  eligibihty  questions: 

•  Analyze  the  extent  to  which 
disabled  persons  are  served  outside  of 
the  State  vocational  rehabilitation 
system,  and  determine  the 
characteristics  of  the  clients,  the  nature 
and  costs  of  services,  and  outcomes;  and 

•  Develop  and  assess  research-based 
management  strategies  to  assist  public 
rehabilitation  managers  to  operate 
services  in  collaboration  with  or  parallel 
to  those  of  private  service  providers. 

Supported  Employment  and  Enhanced 
Maximizing  Human  Potential 

A  number  of  research  studies  have 
identified  the  need  to  address  the 
impact  of  supported  employment  on  the 
"Quality  of  Life"  of  supported 
employees  and  their  families.  Although 
many  studies  have  addressed  the 
remunerative  outcomes  of  supported 
employment,  published  reports  have  not 
yet  fully  explored  "intangible  benefits" 
or  qualitative  factors  in  individuals' 
lives  that  change  as  a  result  of 
supported  employment.  Suggested  areas 
for  study  include  those  related  to 
individual  behavior  and  skills,  physical 
health,  community  participation,  mental 
health  and  self-concept,  and  family 
satisfaction  of  supported  employees. 
Research  on  this  topic  has  been 
impeded  by  the  lack  of  accepted 
definitions  of  "Quality  of  Life," 
inadequate  qualitative  measures,  and 
analytical  problems  such  as  unintrusive 
access  to  personal  and  job  information 
and  limitations  in  structuring 
comparison  groups  of  individuals  in 
supported  employment  versus 
comparable  non-vocational  or  non- 
supported employment  settings. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Conduct  an  empirical  investigation 
of  one  or  more  supported  employment 


disability  populations,  such  as 
deveiopmentally  disabled  individuals, 
physically  disabled  individuals,  persons 
who  have  traumatic  brain  injury  or  long- 
term  mental  illness,  to  determine  the 
qualitative  impact  of  supported 
employment  in  terms  of  behavior, 
physical  and  mental  health,  community 
integration,  family  satisfaction,  and  such 
additional  areas  as  the  investigator 
deem  significant:  and 

•  Report  the  results  of  the  study  in  a 
national  conference  with  substantial 
participation  of  consumers,  providers, 
family  members,  employers,  researches, 
and  public  officials. 

Stress  and  Disability  Management 

Stress  has  been  described  as  a  feeling 
of  being  under  pressure,  of  not  being 
able  to  cope,  of  feeling  irritable, 
anxious,  and  as  if  things  are  out  of 
control  (Department  of  Health  and 
Human  Services  Employee  Assistance 
Service).  Stress  affects  individuals  in 
different  ways;  some  manifestations  of 
stress  include  decreased  job 
productivity,  increased  absenteeism, 
increased  worker  dissatisfaction, 
deteriorating  health,  problems  in 
interpersonal  relationships,  and 
increased  use  of  alcohol  and  drugs. 
Many  of  these  same  factors  have  been 
associated  with  the  onset  of  disability  in 
employed  persons,  whether  due  to 
accident  on  or  off  the  job,  a  chronic 
health  problem,  or  the  sudden 
appearance  of  a  health  problem. 

The  combination  of  loss  of  control, 
emotional  distress,  and  disability  often 
becomes  a  constraint  to  communication 
and  redress  of  difficulties  for  disabled 
workers.  Disabled  workers,  due  to  the 
stress  they  may  be  experiencing,  are 
often  unwilling  or  unable  to  seek  the 
help  of  disability  management  resources 
such  as  trained  supervisors,  employee 
assistance  programs,  or  rehabilitation 
referrals.  Moreover,  cooperation  of  the 
disabled  worker  is  necessary  for  active 
employee  participation  in  achieving  the 
optimum  person-environment  fit  on  the 
job  based  on  individual  and 
organizational  characteristics. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Analyze  the  relationship  between 
stress  factors  and  disability 
management  components  to  identify 
barriers  and  incentives  which,  when 
addressed  in  employment  settings,  will 
improve  on-the-job  assistance  to 
disabled  workers  in  such  areas  as 
coping  strategies,  redesigning  jobs, 
person-environment  fit,  relaxation 
training,  and  health  risk  awareness;  and 

•  Conduct  controlled  demonstrations 
of  the  use  of  disability  management 


techniques  with  "at  risk"  high  stress 
groups  (medical  texts  associate 
cardiovascular  disease,  gastro-intestinal 
disorders,  musculoskeletal  problems, 
and  deficient  immune  systems  with 
stress)  providing  appropriate 
measurement  of  results  in  productivity, 
absenteeism,  employee  satisfaction, 
employer  satisfaction,  benefits  use, 
interpersonal  communications  between 
worker  and  supervisor,  and  related 
variables. 

Knowledge  Dissemination  and 
Utilization  Program 

Knowledge  Dissemination  and 
Utilization  Projects  (D&U)  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  handicapped  persons. 

Priorities 

Regional  Information  Exchanges 

There  is  a  need  to  promote  the 
widespread  use  of  new,  validated 
rehabilitation  practices  and  exemplary 
rehabilitation  programs  in  selected 
priority  areas  in  order  to  improve  the 
service  delivery  system  for  disabled 
individuals.  NIDRE  proposes  to  address 
this  need  by  establishing  one  or  more 
regional  Information  exchanges  similar 
to  the  regional  diffusion  networks  that 
are  now  operating.  NIDRR  believes  that 
these  exchanges  will  be  most  effective  if 
they  focus  on  facilitating  the  adoption  of 
program  models  developed  locally  or 
within  the  same  region.  Also,  NIDRR 
believes  that  this  information  exchange 
will  be  strengthened  by  the  inclusion  of 
expert  consultants  available  to  provide 
specific  technical  assistance  aimed  at 
rehabilitation  agencies. 

Priority  areas  for  diffusion  efforts 
during  the  period  of  this  priority  will 
include  the  use  of  rehabilitation 
technology  in  vocational  rehabilitation, 
barrier-free  environments,  and 
transitional  employment  programs,  and 
other  topic  areas  that  are  of  concern  to 
the  specific  region  or  that  are  agreed 
upon  by  NIDRR  and  the  recipient  of  the 
award. 

An  absolute  priority  is  announced  for 
one  or  more  projects  to: 

•  Develop  criteria  for  identifying 
exemplary  rehabilitation  programs,  and 
develop  information  collection 
instruments  which  include 
measurements  related  to  the  identified 
criteria; 

•  Solicit  nominations  of  exemplary 
programs  in  the  priority  areas  from 
program  operators,  consumer 
organizations,  and  other  relevant  parties 
in  the  selected  region;  giving 
consideration  to  inclusion  of  special 


demonstration  projects  funded  by  the 
Rehabilitation  Services  Administration 
or  other  Federal  agencies; 

•  Develop  and  implement  a  procedure 
to  select  the  most  promising  programs 
for  further  consideration  and  arrange 
independent  peer  reviews  of  those 
programs  to  determine  exemplary 
programs  for  diffusion  purposes; 

•  Develop  public  relations  and 
marketing  approaches  to  make  the  wide 
audience  of  rehabilitation  service 
providers  and  special  educators  aware 
of  the  exemplary  programs  and 
stimulate  their  interest  in  adopting  or 
adapting  similar  models,  assisted  by  the 
diffusion  network; 

•  Facilitate  the  exchange  of  technical 
assistance  between  the  exemplary 
program  and  the  requesting  adopter 
program  through  onsite  demonstrations, 
training  materials,  and  direct 
consultation; 

•  Develop  and  maintain  a  referral 
system  of  expert  consultants  in  these 
priority  areas  of  the  project  to  facilitate 
the  linkage  of  service  providers  and 
disabled  consumers  to  knowledgeable 
resources;  and 

•  Maintain  appropriate  data  on  the 
diffusion  network  to  support  an 
evaluation  of  its  effectiveness. 

Networking  With  Centers  for 
Independent  Living  and  Independent 
Living  Service  Providers 

There  are  approximately  360 
independent  living  centers  (ILCs)  and 
independent  living  service  providers 
(ILSPs),  providing  services  on  the  local 
level  throughout  the  United  States.  Over 
one-half  of  those  receive  funding  from 
the  Rehabilitation  Services 
Administration. 

For  the  past  two  years  NIDRR  has 
fimded  three  projects  to  develop, 
demonstrate  and  evaluate  the 
effectiveness  and  utilization  of  computer 
networking  among  ILCs  and  ILSPs.  The 
projects  surveyed  ILCs  and  ILSPs 
regarding  computer  capacity, 
communication  and  information  needs. 
The  projects  developed  and  provided 
information  databases  on  management 
techniques  and  simplified  software, 
resources,  policy  and  program 
developments.  "The  projects  also  created 
bulletin  boards  for  communication  and 
information  sharing  among  centers  and 
established  access  to  national  database. 

These  three  projects  demonstrated  the 
interest  and  capability  of  ILCs  and 
ILSPs  to  effectively  utilize  networks  and 
databases,  share  techniques  and  data 
among  centers,  and  serve  as  local 
information  and  referral  sources  for 
information  compiled  on  the  national 
level  (e.g.,  the  ABLEDATA  and 
REHABDATA  information  bases).  These 


projects  also  demonstrated  a  need  for 
aggregating  local  and  regional  databases 
for  use  at  the  national  level.  Competen* 
information  brokers  are  needed  t.o 
provide  training  and  technical 
assistance  and  facilitate  access  to 
national  databases  and  information. 

Any  project  to  be  fimded  under  this 
priority  must  direcUy  involve  disabled 
persons,  including  those  who  have 
experience  with  independent  living 
service  provision,  in  the  planning, 
development  and  conduct  of  the  project 
activities; 

An  absolute  priority  is  proposed  for 
one  or  more  projects  to: 

•  Establish  criteria  for  selection  of 
Centers  for  Independent  Living  (ILCs  I 
and  Independent  Living  Service 
Providers  (ILSPs)  on  a  multiregional 
basis  that  have  or  can  acquire  the 
hardware  and  software  and  personnel 
capability  to  participate  in  the  network: 

•  Provide  technical  assistance  and 
training  to  enable  those  Centers  to 
provide  information  brokerage  services 
to  ILCs  and  ILSPs; 

•  Coordinate  and  collaborate 
development  and  implementation  of 
networking  efforts  with  the  other  NIDRR 
funded  projects  under  this  priority  to 
promote  consistency  and  cross-system 
capability  including  participation  by  the 
Project  Director  at  an  annual  two  day 
meeting  in  Washington,  DC  with  the 
NIDRR  Project  Officer 

•  Develop  computer  databases  on 
available  resources  and  information 
including  management,  planning  and 
evaluation  materials  and  software, 
employment  opportunities,  conferences 
and  educational  opportunities,  funding 
opportunities,  housing,  IL  services  and 
resources,  policy  issues,  and  related 
resources  important  to  independent 
living; 

•  Develop  computer  conferencing 
capability  to  enable  network  members 
to  communicate  among  centers  on  issues 
and  problems  of  concern  and  participate 
in  group  educational  sessions; 

•  Facilitate  access  to  national 
databases,  including  REHABDATA  and 
ABLEDATA,  and  designate  a 
knowledgeable  and  trained  staff  person 
to  serve  as  the  Project  Information 
Broker  to  provide  information,  training 
and  technical  assistance  on  the 
databases  to  the  IL  based  information 
broker; 

•  Develop  a  database  system  to 
collect  and  compile  "experiential"  data 
for  systemwide  information  and  referral 
Such  a  system  will  require  a  use  of 
consistent  terminology  and  indexing  for 
data  input  at  the  state  and  local  levels: 

•  FaciUtate  creation  of  such 
databases  among  local  ILCs  and 
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aggregate  them  on  the  multiregional 
basis;  and 

•  Provide  training  and  technical 
assistance  to  promote  utilization  of  the 
system  and  conduct  annual  evaluations 
to  ensure  the  system  is  meeting  the 
needs  of  the  participants. 

Demographic  Data  Analysis 

Effective  planning  for  research, 
services,  or  policy  related  to  the 
disabled  population  requires  detailed 
information  about  the  size  and 
characteristics  of  the  population.  This 
information  is  needed  by  Federal,  State, 
and  local  agencies  to  plan  services, 
transportation,  housing,  income 
maintenance,  and  recreation. 
Federal,  State  and  private 
administrators  and  planners  have 
identified  a  need  for  a  central  source  for 
demographic  and  other  data  on 
disability,  and  a  comprehensive  system 
for  the  collection  of  those  data.  A 
number  of  Federal  agencies,  some 
states,  and  many  private  research 
institutions  collect  information,  analyze 
some  of  it,  and  often  produce  public  use 
tapes  that  also  include  great  amounts  of 
analyzed  data.  As  a  consequence,  much 
of  the  most  critical  data  on  disability  are 
not  analyzed  or  are  poorly 
disseminated,  or  both.  There  is  a 
continuing  demand  for  information  on 
the  incidence  and  prevalence  of 
disability  and  its  distribution  among 
various  population  groups.  Other  data 
such  as  service  use,  distribution  of 
benefits,  earnings,  and  costs  of  care 
would  be  invaluable  to  disabled 
individuals  and  their  organizations, 
planners,  researchers  and  policymakers. 

Information  developed  through  this 
activity  should  be  made  available  to  a 
variety  of  potential  users,  and  potential 
users  should  be  involved  in  the 
planning,  implementation  and 
evaluation  of  the  project. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Develop  and  update  estimates  of 
the  incidence,  prevalence,  and 
distribution  of  various  disabilities,  using 
existing  data; 

•  Develop  a  database  of  information 
from  governmental  and 
nongovernmental  data  collection  efforts, 
encompassing  information  on  specific 
disability  conditions,  hmifations  in 
activities  of  daily  living,  patterns  of 
service  use,  needs  for  assistive  devices, 
employment  and  earnings,  benefits 
payments,  insurance,  and  demographic 
data; 


•  Conduct  secondary  analyses  of 
major  data  files,  such  as  the  Survey  of 
Income  and  Program  Participation  and 
the  Health  Interview  Survey,  and  others 
to  provide  needed  information;  and 

•  Develop  and  disseminate  to 
consumers  and  professionals 
information  on  the  characteristics  of  the 
disabled  population. 

The  International  Exchange  of 
Information  and  Experts  in 
Rehabilitation 

There  are  rehabihtation  practices  and 
research  projects  in  other  nations  that 
can  serve  as  the  impetus  for 
improvements  in  rehabilitation  research 
and  services  delivery  in  the  United 
States.  For  example,  the  now  widely 
accepted  practice  of  immediate  post- 
surgical fitting  of  prostheses  was 
developed  in  Poland;  the  concept  of 
disability  management  at  the  workplace 
was  brought  to  U.S.  attention  as  a  result 
of  concepts  uncovered  in  past 
international  exchanges;  and  Functional 
Electrical  Stimulation  programs  in  the 
United  States  owe  much  to  early  work 
done  in  Yugoslavia.  In  addition,  there 
are  practices  in  the  United  States  that 
could  be  extremely  beneficial  to  foreign 
professionals  and  researchers. 

Fostering  such  cross  cultural 
collaboration  and  providing  networks  to 
maintain  collegial  contacts  requires 
personal  exposure  of  researchers  and 
professionals  to  other  cultures.  In 
addition,  the  good  practices  and 
knowledge  derived  from  abroad  need  to 
be  disseminated  to  U.S.  audiences 
through  monographs  and  utilization 
conferences. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Identify  areas  of  policy  and  practice 
that  are  of  significant  concern  to  NIDRR 
and  to  disabled  persons  and  the 
rehabilitation  community  generally  in 
the  United  States  and  in  which  there  are 
significant  developments  in  other 
countries  that  could  provide  useful 
guidance  for  United  States  agencies; 

•  Develop  and  implement  a  plan  for 
United  States  experts  to  study  specific 
policies,  practices,  programs  and 
research  results  in  other  nations; 

•  Provide  for  the  preparation  of 
monographs  on  rehabilitation  research 
topics  by  foreign  experts  or  U.S.  experts, 
who  have  had  beneficial  study  visits 
abroad; 

•  Conduct  utilization  conferences  to 
disseminate  information  on  selected 
topics  of  international  significance  to 
rehabilitation;  and 


•  Evaluate  the  impact  on  specific 
rehabilitation  practices  in  the  United 
States  of  international  exchange  of 
information  and  experts  arranged  for 
under  the  project 

Developing  Consumer  Group  Capacity 
to  Facilitate  Technology  Transfer 

There  is  a  major  new  emphasis  on 
delivering  technological  aids  and 
devices  to  consiimers  in  a  timely, 
appropriate,  and  effective  manner.  The 
development  of  technological 
knowledge  and  assistive  devices  far 
exceeds  the  mechanisms  for  transferring 
those  aids  into  regular  use.  NIDRR  and 
OSERS  are  involved  in  major  new 
efforts  to  improve  the  delivery  and  use 
of  aids  and  devices. 

Independent  living  organizations, 
parent  organizations,  and  other 
consumer  groups  have  direct  contacts 
with  individuals  with  disabilities  and 
often  first-hand  knowledge  of  their 
technology  needs.  These  groupw  could 
be  invaluable  resources  in  assisting  in 
the  spread  of  knowledge,  the  acquisition 
of  technology,  the  appropriate  use  of 
technology,  and  consumer  feedback  on 
the  effectiveness  of  the  technology.  The 
potential  contributions  of  such 
organizations  to  the  national  effort  to 
improve  technology  service  delivery 
need  to  be  explored  and  augmented. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Explore  the  optimum  roles  for 
independent  living  programs,  parent 
groups,  and  other  consumer 
organizations  in  identifying  and 
promoting  the  acquisition,  use.  and 
assessment  of  technological  aids  and 
assistive  devices  by  persons  with 
disabilities; 

•  Investigate  opportunities  for 
innovative  involvement  of  consumer 
groups,  with  RECs,  State  rehabilitation 
agencies,  and  technology  delivery 
programs;  and 

•  Develop  and  test  research-based 
models  to  involve  organizations 
representing  consumers  in  facilitating 
the  appropriate  use  of  assistive 
technology. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 
84.133A,  84.133B.  84.133D,  and  843.133E. 
National  Institute  of  Disability  and 
Rehabilitation  Research.) 

Authority:  29  U.S.C.  6760-762. 

Dated:  November  B,  1988. 
Laura  F.  Cavazos. 
Secretary  of  Education. 
[PR  Doc.  88-26374  Filed  11-10-88;  10:29  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  237 

Chrlsta  McAuliffe  Fellowship  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  Christa  McAuliff 
Fellowship  Program.  This  program  is 
authorized  by  Title  V,  Part  D.  Subpart  2 
of  the  Higher  Education  Act  of  1965. 
These  regulations  would  establish  a 
minimum  fellowship  amount;  clarify  the 
redistribution  method  employed  by  the 
Department  if  States  do  not  comply  with 
certain  requirements  set  by  the 
Department  or  return  unused  funds;  and 
clarify  the  terms  and  conditions  that 
apply  to  recipients  of  the  fellowship 
awards. 

EFFECTIVE  DATE:  The  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Richard  La  Pointe,  Deputy  Assistant 
Secretary.  Regulations.  Innovation  and 
Development.  Office  of  Elementary  and 
Secondary  Education.  U.S.  Department 
of  Education.  400  Maryland  Aveaue. 
SW.,  Washington.  DC  20202.  Telephone 
(202)  732-5113. 
SUPPLEMENTARY  INFORMATION: 

The  Christa  McAuliffe  Fellowship 
Program  is  authorized  by  Title  V.  Part  D, 
Subpart  2  of  the  Higher  Education  Act  of 
1965,  as  amended.  It  establishes  a 
national  fellowship  program  for 
outstanding  full-time  pubhc  and  private 
school  teachers.  Christa  McAuliff 
Fellows  may  use  awards  for  projects 
approved  by  the  Secretary  to  improve 
their  knowledge  or  skills  and  the 
education  of  their  students,  including  (1) 
sabbaticals  for  study  or  research 
directly  associated  with  the  objectives 
of  the  statute,  or  their  own  academic 
improvement,  (2)  consultation  with  or 
assistance  to  other  school  systems.  (3) 
development  of  special  innovation 
programs,  or  (4)  model  teacher  programs 
and  staff  development. 

The  statute  provides  that  fellowships 
are  to  be  awarded  to  an  eligible  teacher 
in  each  congressional  district  in  each  of 
the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  the  Virgin  Islands.  American 
Samoa,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands.  (The  eligibility  of  the  individual 


entities  within  the  former  Trust  Territory 
is  governed  by  the  1986  Compact  of  Free 
Association.)  The  maximum  amount  of  a 
fellowship  may  not  exceed  the  national 
average  salary  of  public  school  teachers 
in  the  most  recent  year  for  which 
satisfactory  data  are  available,  as 
determined  by  the  Secretary.  If  the 
appropriation  for  a  fiscal  year  is  not 
sufficient  to  provide  this  number  of 
fellowships  at  the  maximum  amount,  the 
Secretary  publishes  an  alternative 
distribution  that  will  permit  fellowship 
awards  at  the  maximum  level  and  that 
is  geographically  equitable.  The 
Secretary  sends  a  notice  of 
determinations  to  each  statewide  panel 
that  has  been  established  to  select 
recipients. 

The  proposed  regulation  would  amend 
§  237.3  by  adding  a  paragraph  (cKl)  to 
establish  a  procedure  to  follow  if  States 
do  not  meet  established  deadlines  for 
forwarding  their  recommendations  to 
the  Department.  The  regulation  specifies 
that  the  Secretary  will  not  fund 
fellowships  in  any  State  that  does  not 
comply  with  the  deadlines.  Enforcing 
firm  deadlines  would  enable  the 
allocation  process  to  run  smoothly  and 
efficiently.  To  make  an  award,  the 
Program  Office  must  work  in 
cooperation  with  the  AppUcation 
Control  Center.  Finance  Office,  Grants 
and  Contracts  Service,  and  its  own 
Management  Operations  Unit.  When 
one  office  does  not  receive  its 
information  on  time,  each  of  the  others 
must  postpone  processing  its  documents, 
and  awards  are  delayed.  If  awards  are 
not  made  on  time  (usually  before  the 
academic  school  year  ends),  fellows 
cannot  make  arrangements  with  their 
school  systems  for  sabbaticals  to  cover 
their  grant  period  the  following  year. 
Tlie  Department  has  received  numerous 
requests  to  remedy  this  problem  from 
both  States  and  individual  fellows.  The 
Secretary  believes  that  the  proposed 
regulation  best  responds  to  these 
requests. 

Proposed  §  237.3(c)(2)  would  permit 
the  Secretary  to  redistribute  funds 
returned  or  unused  by  a  State  to  other 
States.  Based  on  circumstances  that 
have  occurred  in  the  process  of 
administering  the  program  in  the  last 
two  years,  the  proposed  ameiidment 
specifies  some  of  the  factors  that  the 
Secretary  may  take  into  consideration  if 
it  is  necessary  to  redistribute  funds. 

The  proposed  regulation  would  amend 
§  237.4  by  adding  a  paragraph  (b)  to 
establish  a  minimum  amount  for 
fellowship  awards  that  is  half  the 
national  average  salary  of  public  school 
teachers;  and  by  adding  a  paragraph  (c) 
that  would  also  permit  statewide  panels 
to  award  one  partial  fellowship  that  is 


less  than  the  minimum  amount 
established  in  §  237.4(b).  The 
Department  has  found  that  States  with 
larger  teacher  populations  may  be 
allotted  funds  that  total  more  than  the 
national  average  salary  of  public  school 
teachers,  but  that  are  less  than  amounts 
that  are  exactly  divisible  by  either  the 
maximum  amount  or  the  proposed 
minimum  amount  for  a  fellowship.  For 
example,  a  statewide  panel  may  be 
notified  that  $35,000  is  available  for 
awarding  fellowships  in  its  State  in  a 
given  year.  In  this  circumstance,  the 
panel  may  recommend  one  award  in  the 
maximum  amount,  i.e.  $26,704,  and  one 
partial  award,  i.e.  $8,796.  These 
provisions  would  ensure  that  all 
appropriated  funds  will  be  usrd  to  the 
maximum  extent  possible. 

The  Secretary  believes  that  these 
proposed  amendments  are  necessary  for 
several  reasons.  First,  the  Secretary 
does  not  believe  that  making  many 
small  awards  best  serves  the  purposes 
of  the  statute.  The  Congress  clearly 
intended  that  Christa  McAuliffe  Fellows 
be  able  to  use  their  fellowships  for 
sabbaticals  for  study  or  research 
directly  associated  with  objectives  in 
the  statute  and  regulations.  If  statewide 
panels  recommend  very  small  awards, 
those  fellowship  recipients  will  clearly 
be  precluded  from  using  their  grants  for 
that  purpose  because  the  grants  will  be 
insufficient  to  provide  for  a  sabbatical. 
Secondly,  the  implementing  statute  and 
regulations  also  require  fellowship 
recipients  to  return  to  a  teaching 
position  in  the  recipients'  current  school 
system  for  at  least  two  years  following 
the  completion  of  their  fellowships.  The 
Secretary  does  not  believe  that  the 
Congress  expected  fellows  to  make  a 
commitment  of  this  length  in  return  for  a 
very  small  fellowship  award;  therefore, 
the  Secretary  does  not  beUeve  thai  the 
Department  should  make  small  awards 
and  impose  a  greater  burden  on 
recipients  than  the  Congress  intended. 
In  addition,  because  Christa  McAuliffe 
Fellows  are  treated  by  the  Department 
as  direct  grant  recipients,  the  Secretary 
has  determined  that  is  administratively 
infeasible  to  make  many  small 
fellowship  awards.  Making  small 
fellowship  awards  will  also  delay  the 
grant  allocation  process. 

The  proposed  regulation  would  amend 
§  237.33  by  adding  paragraph  (b),  which 
would  allow  fellows  who  experience 
unforeseen  illness  or  other  extenuating 
circumstances  a  time  extension  for 
fulfilling  the  service  requirement 
following  a  fellowship  award.  By 
allowing  fellows  a  reasonable  amount  of 
additional  time  to  carry  out  the 
provisions  of  the  statute,  the  Secretary 


believes  that  the  intent  of  the  law  would 
still  be  upheld. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  regulations  are  local  educational 
agencies.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  LEAs  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  affect  State 
educational  agencies.  SEAs  are  not 
considered  small  entities  under  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Tlipse  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2189  FCB-6.  400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  between  the 
hours  of  8.30  a.m.  and  4:00  p.m,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 


their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invitifs 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  237 

Education,  Elementary  and  secondary 
education.  Scholarships  and  fellowships, 
Teachers. 

(Catalog  of  Federal  Domfstic  Assistance 
Number  84.190,  Christa  McAuliffe  Fellowship 
Program) 

Dated:  Niivctiber  a  19B8. 
Lauro  F.  Cavazos, 
Sf'TPinry  nf  Fi hica>ioii. 

The  Secreta;y  proposes  to  amend  Part 
237  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  237— (AMENDED) 

1.  The  authority  citation  for  part  237 
continues  to  read  as  follows: 

Authority:  20  II.S.C.  Ill 3-111 3e.  unless 
othf:rw'se  noted. 

2.  Section  237.3  is  a.mended  by 
revising  paragraph  (a)(8),  adding  u  new 
paragraph  (c).  and  revising  the  authority 
citation  to  read  as  follows: 

§  237.3    How  are  awards  distributed? 

(a)-    •    • 

(8)  1  he  Trust  Territory  of  the  Pacific 
Islands  (Republic  of  Palau). 
*         •         «         «         • 

(c)(1)  If  a  State  fails  to  meet  the 
applicable  filing  deadlines  for 
fellowship  recommendations 
established  under  this  program,  the 
Secretary  does  not  make  awards  in  that 
State. 

(2)  In  redistributing  any  returned  or 
unused  funds  from  a  State,  the  Secretary 
takes  into  consideration,  but  is  not 
limited  to,  the  following  factors: 

(i)  The  amount  of  funds  available  for 
redistribution. 

(ii)  The  number  of  States  that  request 
additional  funds. 

(iii)  The  number  of  States  that  are 
willing  to  match  fellowship  funds. 


(iv)  The  requirements  in  $  237.4(b) 
relating  to  minimum  awards. 

(Authority:  20  U.S.C.  1113b(a);  48  U.S.C.  1681) 

3.  Section  237.4  is  revised  to  read  as 
follows: 

§  237.4    In  wtuit  amounts  are  teltowsti^s 
awarded? 

(a)  Mcximunt  award.  A  fellowship 
awarded  under  this  part  may  not  exceed 
the  national  average  salary  of  public 
school. 

(b)  Minimum  award.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
a  fellowship  awarded  under  this  part 
may  not  be  less  than  half  (he  national 
average  salary  of  public  school  teachers 
in  the  most  recent  year  for  which 
satisfactory  data  are  available,  as 
determined  by  the  Secretary. 

(c)  Partial  award.  If,  after  awarding 
one  or  more  fellowships  that  muet  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  a  State  has  insufficient 
funds  for  a  maximum  or  minimum 
award,  the  State  may  make  one  partial 
award  that  may  be  less  than  the 
minimum  award. 

(Authority:  20  U.S.C.  1113bia)(21) 

4.  Section  237.33  is  revised  to  read  as 
follows: 

§  237.33    What  is  MM  service  requirement 
for  a  fellowfctiip? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  fellow  must  return 
to  a  leaching  position  in  the  fellow's 
current  LEA,  private  school,  or  private 
school  system  for  at  least  two  years 
following  tht  ccinpletion  cf  the 
fellowship. 

(b)  In  the  case  of  extenuating 
circumstances  (for  example,  temporary 
disability),  a  fellow  has  a  five-year 
period  in  which  to  fulfil!  the  two-year 
teaching  requirement  in  paragraph  (a)  of 
this  section. 

(Authority:  20  L'.S.C.  in3b(a)(2).  1113d) 
jFR  Doc  8S-26371  Filed  11-14-88,  6:45  air.) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Invitations  for  Applicants  To  Serve  as 
Field  Readers  for  the  Business  and 
international  Education  Program 

agency:  Department  of  Education. 

ACTION:  Invitation  for  applicants  to 
serve  as  field  readers  for  the  Business 
and  International  Education  Program. 

summary:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  8er\e 
as  field  readers  evaluating  grant 
applications  for  the  Business  and 
International  Education  Program.  The 
Business  and  International  Education 
Program  is  designed  to  promote  linkages 
between  institutions  of  higher  education 
and  American  businesses  engaged  in 
international  economic  activities. 
Regulations  governing  this  program  are 
found  at  34  CFR  Parts  655  and  661. 

Duties  and  Compensation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  applicable 
published  selection  criteria.  All  reviews 
of  applications  will  take  place  in 
Washington,  DC.  Each  field  reader  will 
serve  for  a  period  of  approximately  5 
days.  Each  field  reader  who  is  selected 
will  receive  compensation  for  certain 
travel  expenses,  and  an  honorarium. 

Field  Reader  Qualifications:  All  field 
readers  should  be  acknowledged 
experts  in  their  particular  field  of  study. 
Field  readers  are  sought  who  have 
expertise  in  the  following  areas:  (a) 
International  business  fields  such  as 
economics,  marketing,  management, 
finance,  accounting,  negotiations;  (b) 
administration  of  international  business 
programs  and  export  education 
programs;  (c)  training,  research  and/or 
practical  experience  overseas  in 
international  business,  international 
economics,  or  international  education; 
(d)  area  studies  and  interdisciplinary 
international  studies;  (e)  the 
development  of  programs  to  inform  the 
public  of  the  role  of  American  business 
with  respect  to  increasing  international 
economic  interdependence;  and  (f) 
development  of  international  education 
curricula.  Each  field  reader  must  have 
the  expertise  necessary  to  accurately 
assess  the  applicant  institution's 
showing  on  each  of  the  applicable 
selection  criteria. 

Application  Process:  Any  individual 
interested  in  serving  as  a  field  reader 
should  mail  his/her  resume  to  the 
address  listed  below  indicating  the 
program  in  which  he  or  she  is  interested 
in  serving  as  a  field  reader. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Hines.  International  Studies 


Branch,  U.S.  Department  of  Education. 
ROB  3.  Room  3054,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
5332. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.153) 

Program  Authority:  20  U.S.C.  1130-11303. 

November  3. 1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  88-26379  Filed  11-14-88:  8:45  am) 

BILUNO  CODE  4000-01-M 

Invitation  for  Applicants  To  Serve  as 
Field  Readers  for  the  International 
Research  and  Studies  Program 

AGENCY:  Department  of  Education. 
ACTION:  Invitation  for  Applicants  to 
Serve  as  Field  Readers  for  the 
International  Research  and  Studies 
Program. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  evaluating  grant 
applications  for  the  International 
Research  and  Studies  Program.  The 
International  Research  and  Studies 
Program  provides  grants  to  institutions, 
organizations,  public  and  private 
agencies,  and  individuals  to  support 
studies  and  surveys  to  determine  the 
need  for  increased  or  improved 
instruction  in  modern  foreign  languages, 
area  and  international  studies.  The 
program  also  provides  grants  to  develop 
more  effective  methods  or  specialized 
materials  for  such  training. 

Regulations  governing  this  program 
are  found  at  34  CFR  Parts  655  and  660. 
Duties  and  Compensation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  applicable 
published  selection  criteria.  Grant 
applications  will  be  mailed  to  field 
readers.  Each  field  reader  who  is 
selected  to  read  grant  proposals  will 
receive  an  honorarium. 
Field  Reader  Qualifications:  All  field 
readers  should  be  acknowledged 
experts  in  their  particular  field  of  study. 
Field  readers  are  sought  who  have 
expertise  in  the  following  areas:  (a) 
Teaching,  testing,  and  research 
methodologies;  (b)  modern  foreign 
languages  (including  competency-based 
instruction];  (c)  language  proficiency 
testing;  and  (d]  the  development  of 
specialized  materials  for  providing 
instruction  in  foreign  language  and  area 
studies.  In  particular,  field  readers  are 
sought  who  have  expertise  in  the 
languages  of  the  Middle  East,  South 
Asia,  Southeast  Asia,  Eastern  Europe, 
Inner  Asia,  East  Asia,  Africa,  and  Latin 
America.  Each  field  reader  must  have 


the  expertise  necessary  to  accurately 
assess  the  applicant  institution's 
showing  on  each  of  the  applicable 
selection  criteria. 

Application  Process:  Any  individual 
interested  in  serving  as  a  field  reader 
should  mail  his/her  resume  to  the 
address  listed  below  indicating  the 
program  in  which  he  or  she  is  interested 
in  serving  as  a  field  reader. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Paul,  Advanced  Training  and 
Research  Branch,  U.S.  Department  of 
Education,  ROB  3,  Room  3054.  400 
Maryland  Avenue,  SW.  Washington,  DC 
20202-5331. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.017) 
Program  Authority:  20  U.S.C.  1125. 

November  3. 1988. 
Kenneth  D.  Whitehead. 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  88-28376  Filed  11-14-88;  8:45  am) 

BtLUNQ  COOC  400(M)1-M 


Invitation  for  Applicants  To  Serve  as 
Field  Readers  for  the  National 
Resource  Centers  and  Foreign 
Lanuage  and  Area  Studies  Fellowships 
Programs 

agency:  Department  of  Education. 
ACTION:  Invitation  for  Applicants  to 
Serve  as  Field  Readers  for  the  National 
Resource  Centers  and  Foreign  Language 
and  Area  Studies  Fellowships  Programs. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  evaluating  grant 
applications  for  the  National  Resource 
Centers  and  Foreign  Language  and  Area 
Studies  Fellowships  Programs. 

The  National  Resource  Centers 
Program  provides  assistance  to 
institutions  of  higher  education,  or 
combinations  of  such  institutions,  to 
establish,  strengthen,  and  operate 
centers  which  will  serve  as  national 
resources  for  the  teaching  of  modem 
foreign  language(s);  for  instruction  in 
fields  needed  to  provide  a  full 
understanding  of  the  areas,  regions,  or 
countries  in  which  the  modem 
language(s]  is/are  commonly  used;  or 
for  training  and  research  in  international 
studies  and  the  intemational  aspects  of 
professional  and  other  fields  of  study. 

The  Foreign  Language  and  Area 
Studies  Fellowships  Programs  provides 
stipends  to  students  who  are  engaged  in 
an  advanced  program  of  competency- 
based  language  training  or  intemational 
studies. 

Regulations  goveming  these  programs 
are  found  at  34  CFR  Parts  655,  656.  and 
657. 


Duties  and  Compensation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  applicable 
published  selection  criteria.  All  reviews 
of  applications  will  take  place  in 
Washington.  DC.  Each  field  reader  will 
serve  for  a  period  of  approximately  5 
days.  Each  field  reader  who  is  selected 
will  receive  compensation  for  certain 
travel  expenses,  and  an  honorarium. 
F.'Ci'd  Reader  Qualifications:  All  field 
readers  should  be  acknowledged 
experts  '-.  thej-  particular  field  of  study 
Field  readers  are  sought  who  have 
expertise  in  the  following  areas:  (a) 
Foreign  language  instruction  (including 
familiarity  with  the  concepts  of 
competency-based  instruction);  (b) 
social  sciences,  humanities,  or  other 
professional  fields  with  specialization  in 
African,  Asian.  West  and  East  European 
(including  the  U.S.S.R.),  Middle  Eastern. 
Latin  American,  or  Canadian  studies;  or 
(c)  international  aspects  of  professional 
studies  or  contemporary  issues. 
Applicants  should  also  have  experience 
in  the  administration  of  an  institution  of 
higher  education,  experience  in 
curriculum  development,  and 
substantial  records  of  research  and 
publication.  Each  field  reader  must  have 
the  expertise  necessary  to  accurately 
assess  the  applicant  institution's 
showing  on  each  of  the  applicable 
selection  criteria. 

Application  Process:  Any  individual 
interested  in  serving  as  a  field  reader 
should  mail  his/her  resume  to  the 
address  listed  below  indicating  the 
program  or  programs  in  which  he  or  she 
is  interested  in  serving  as  a  field  reader. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  Paul.  Advanced  Training  and 
Research  Branch,  U.S.  Department  of 
Education,  ROB  3,  Room  3054,  400 
Maryland  Avenue,  SW..  Washington. 
DC  20202-5331. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  S4.015A  and  84.015B) 

Program  Authority:  20  U.S.C.  1122. 

November  3.  1988. 

Kenneth  D.  Whitehead. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  88-26375  Filed  11-14-88;  8:45  am] 

BILLING  CODE  4000-01-M 


Invitation  for  Applicants  To  Serve  as 
Field  Readers  for  Fulbright-Hays 
Programs 

agency:  Department  of  Education. 

ACTION:  Invitation  for  applicants  to 
serve  as  field  readers  for  the  (1) 
Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad.  (2)  Fulbright-Hays 


Faculty  Research  Abroad,  and  (3) 
Fulbright-Hays  Group  Projects  Abroad 
Programs. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  evaluating  grant 
applications  for  the  Fulbright-Hays 
Doctoral  Dissertation  Research  Abroad, 
Fulbright-Hays  Faculty  Research 
Abroad,  and  Fulbright-Hays  Group 
Projects  Abroad  Programs. 

The  Fulbright-Hays  Faculty  Research 
Abroad  and  Doctoral  Dissertation 
Research  Abroad  Programs  award 
fellowships,  through  institutions  of 
higher  education,  to  faculty  and 
graduate  students  in  the  fields  of 
modem  foreign  languages  and  area 
studies.  The  fellowships  enable  the 
recipients  to  conduct  overseas  research 
on  projects  designed  to  improve  their 
foreign  language  competence  and  to 
develop  knowledge  about  those 
societies  on  which  their  academic 
interests  focus. 

The  Fulbright-Hays  Group  Projects 
Abroad  Program  awards  grants  to 
institutions  of  higher  education,  state 
departments  of  education,  private  non- 
profit educational  organizations,  and 
consortia  of  such  institutions  to  conduct 
overseas  group  projects  in  research, 
training,  and  curriculum  development 
that  will  enhance  their  programs  in 
modem  foreign  languages  and  area 
studies  in  the  United  States. 

Regulations  goveming  these  programs 
are  found  at  34  CFR  Parts  662,  663  and 
664. 

Duties  and  Compensation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  applicable 
published  selection  criteria.  All  reviews 
of  applications  will  take  place  in 
Washington,  DC.  Each  field  reader  will 
serve  for  a  period  of  approximately  5 
days.  Each  field  reader  who  is  selected 
will  receive  compensation  for  certain 
travel  expenses,  and  an  honorarium. 

Field  Reader  Qualifications:  All  field 
readers  should  be  acknowledged 
experts  in  their  particular  field  of  study. 
Field  readers  are  sought  who  have 
expertise  in  the  following  areas:  (a] 
Academic  expertise  in  a  discipline  of  the 
social  sciences  or  humanities;  and  (b) 
foreign  language  and  world  area 
specialization  focused  on  Africa,  the 
Western  Hemisphere,  East  Asia. 
Southeast  Asia  and  the  Pacific,  Eastern 
Europe  and  the  U.S.S.R..  the  Near  East 
or  South  Asia.  Each  field  reader  must 
have  the  expertise  necessary  to 
accurately  assess  the  applicant 
institutions  showing  on  each  of  the 
applicable  selection  criteria. 


Application  Process:  Any  individual 
interested  in  serving  as  a  field  reader 
should  mail  his/her  resume  to  the 
address  listed  below  indicating  the 
program  or  programs  in  which  he  or  she 
is  interested  in  serving  as  a  field  reader. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Doctoral  Dissertation  and  Faculty 
Research  Abroad;  Mr.  John  Paul,  and  for 
Group  Projects  Abroad;  Mr.  Ralph 
Hines.  U.S.  Department  of  Education. 
ROB  3,  Room  3054.  5400  Maryland 
Avenue,  SW..  Washington.  DC  20202- 
5247. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  84.019.  84.021.  and  84.022) 

Program  Authority:  22  U.S.C.  2452{b)f6). 
November  3. 1968. 
Kenneth  D.  Whitehead. 

Acting  Assistant  Secretary  For  Postsecondary 
Education. 

(PR  Doc.  86-26377  Filed  11-14-88:  8:45  am) 
HLUNG  CODE  4000-01-M 


Invitation  for  Applicants  To  Serve  as 
Field  Readers  for  the  Undergraduate 
Intemational  Studies  and  Foreign 
Language  Program 

AGENCY:  Department  of  Education. 

ACTION:  Invitation  for  applicants  to 
serve  as  field  readers  for  the 
Undergraduate  Intemational  Studies 
and  Foreign  Language  Program. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  evaluating  grant 
applications  for  the  Undergraduate 
Intemational  Studies  and  Foreign 
Language  Program.  This  program 
awards  grants  to  institutions  of  higher 
education,  combinations  of  those 
institutions,  and  public  and  private  non- 
profit agencies  and  organizations, 
including  professional  and  scholarly 
associations,  to  strengthen  and  improve 
undergraduate  instruction  in 
intemational  studies  and  foreign 
languages  in  the  United  States. 
Regulations  goveming  this  prfijyram  are 
found  at  34  CFR  Parts  655  and  6.=i8. 
Duties  and  Compensation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  applicable 
published  selection  criteria.  AH  reviews 
of  applications  will  take  place  in 
Washington.  DC.  Each  field  reader  will 
serve  for  a  period  of  approximately  5 
days.  Each  field  reader  who  is  selected 
will  receive  compensation  for  certain 
travel  expenses,  and  an  honorariu.Ti. 

Field  Reader  Qualifications:  AH  field 
readers  should  be  acknowledged 
experts  in  their  particular  field  of  study. 
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Field  readers  are  sought  who  have 
expertise  in  the  following  areas:  (a) 
Disciplinary  and  foreign  area 
specialization;  (b)  foreign  language;  (c) 
teaching,  research  and  practical 
experience  overseas;  (d)  experience  in 
administering  international  education 
programs;  (e)  ciuriculum  development  in 
international  studies  and  foreign 
languages;  and  (f)  membership  in 
associations  with  an  international 
orientation.  Each  field  reader  must  have 
the  expertise  necessary  to  accurately 


assess  the  applicant  institution's 
showing  on  each  of  the  applicable 
selection  criteria. 

Application  Process:  Any  individual 
interested  in  serving  as  a  field  reader 
should  mail  his/her  resume  to  the 
address  Usted  below  indicating  the 
program  in  which  he  or  she  is  interested 
in  serving  as  a  Held  reader. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Hines,  International  Studies 
Branch,  U.S.  Department  of  Education, 


ROB  3,  Room  3054,  400  Maryland 
Avenue,  SW.,  Washington  DC  20202- 
5331. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.016) 

Program  Authority:  20  U.S.C.  1122. 
November  3, 1988. 
Kenneth  D.  Whitehead. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  88-26378  Filed  11-14-88;  8:45  am) 
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LIST  OF  PUBLIC  LAWS 

Last  List  November  14.  1968 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  FedersU  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 


Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.R.  4211/Pub.  L.  100-636 

To  reauthorize  the  National 
Ocean  Pollution  Planning  Act 
of  1978  for  fiscal  years  1989 
and  1990,  and  for  other 
purposes.  (Nov.  8,  1988.  102 
Stat.  3324;  1  page)    Price; 
$1.00 

S.  2496/Pub.  U  100-637 

To  provide  for  the  leasing  of 
certain  real  property  to  the 
American  National  Red  Cross, 
District  of  Columbia  Chapter, 
for  the  construction  and 
maintenance  of  certain 
buildings  and  improvements. 
(Nov.  8,  1988;  102  Stat.  3325, 
2  pages)    Price:  $1.00 

S.  2752/Pub.  L  100-638 

To  declare  that  certain  lands 
be  field  in  trust  for  the 
Quinault  Indian  Nation,  and  for 
other  purposes.  (Nov.  8.  1988; 
102  Stat.  3327;  4  pages) 
Price:  $1.00 
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United  States 
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Annual  volunies  contdining  the  puMic  messages 
and  statements,  news  conferences,  and  other    ' 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


Lyndon  B.  Johnson 

1963-6-1 

(Book  I)  $21  00 

Gerald  R.  Ford 

1975 

(Book  I)  $22  00 

Jimmy  Carter 

1977 

(Book  II) $22.00 

197B 

(Book  I)  - $24.00 

1979 

(Book  I)  $24.00 

1979 

(Book  II) $24.00 

1980-81 

(Book  I)  $21  00 

1980-81 

(Book  11} $22.00 


19flO-ai 

(Book  III) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  II) $25.00 

1983 

(Book  I)  $31.00 

1983 

(Book  II) $32.00 

1984 

(Book  I)  $36.00 

1984 

(Book  II)  $36.00 

1985 

(Book  I)  $34.00 

1985 

(Book  II) $30.00 
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This  section   of  the   FEDERAL   REGISTER 
contains  regulatory  docunrients  having 
general  applicability  and  legal  effect  rricst 
of  which   are   keyed  to  and  codified  in 
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published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  250 

Donation  of  Food  for  Uae  in  the  Untted 
States,  tts  Territories  and  Possessions 
and  Areas  Under  iU  Jurisdiction 

AQENCY:  Food  and  Nutrition  Service, 
USD  A. 

action:  Final  rule. 

SUMMARY:  This  final  rule  woidd  amend 
the  Food  Distribution  Program 
Regulations  (7  CFR  Part  250)  by 
permitting  processors  to  pay  refunds 
later  than  10  days  after  receipt  of  the 
refund  application  for  processed  end 
products  containing  donated  cheese. 
Since  the  surpluses  of  cheese  have  been 
reduced  so  drastically,  the  Department 
can  no  longer  fill  requests  for  cheese  in 
unlimited  amounts.  Set  amounts  of 
cheese  have  been  made  available  to 
each  distributing  agency.  Current 
regulations  require  processors  to  make 
refund  payments  to  recipient  agencies 
within  10  days  of  receipt  of  a  refund 
application.  The  Department  anticipates 
delays  in  the  delivery  of  cheese  during 
the  second  and  third  quarter  of  school 
year  198&-1989.  The  Department  plans 
to  catch  up  with  any  delayed  shipments 
during  the  fourth  quarter.  The  intended 
effect  of  this  action  is  to  amend 
procedures  to  take  info  consideration 
delayed  shipments  of  cheese. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACr. 

Susan  Proden.  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  US.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302  or  telephone 
(703)  756-3660. 


SUPPUEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  We  anticipate  that 
this  rule  will  not  have  an  annual  impact 
on  the  economy  of  more  than  $100 
million.  No  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions  is  anticipated.  This  action  is  not 
expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Permitting  processors  to  pay  refunds 
later  than  10  days  after  receipt  of  the 
refund  application  for  processed  end 
products  containing  cheese  is  necessary 
for  the  1988-1989  school  year.  Shipments 
of  donated  cheese  are  expected  to  be 
behind  schedule  for  the  second  and 
third  quarters  of  the  school  year.  The 
Department  anticipates  catching  up  with 
deliveries  by  the  fourth  quarter.  The 
Administrator  has  determined  pursuant 
to  5  U.S.C.  533(b),  that  prior  notice  and 
public  procedure  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  A  significant  portion  of  the 
cheese  available  to  States  for  this  fiscal 
year  will  be  delivered  too  late  in  the 
year  for  effective  use.  Without  the 
change  instituted  by  this  nile,  recipient 
agencies  would  be  forced  to  buy 
products  containing  cheese  a?  full  price, 
because  few  processors  will  be  wiUing 
to  advance  refunds  if  they  have  not 
received  adequate  donated  cheose  to 
account  for  the  refunds.  By  allowing 
processors  to  delay  payment  of  the 
refunds,  recipient  agencies  can  receive 
the  processed  products  with  the 
assurance  that  refunds  for  donated 
cheese  will  eventually  be  forthcoming. 
This  rule  must  be  put  in  place 
immediately  to  benefit  recipient 
agencies  and  processors  this  school 
year.  This  rule  relieves  processors  from 
having  to  pay  refunds  within  10  days  if 
anticipated  shipments  of  chepse  are 
delayed.  For  this  reason,  the 
Administrator  has  also  defe'^mined  in 
accordance  with  5  U.S.C.  553(d).  that 
good  cause  exists  for  making  this  nile 
effective  less  than  30  days  after 
publication. 

This  action  has  been  reviewed  with 
regard  to  requirements  of  thn  Regulatory 


Flexibility  Act  (5  U.S.C.  601-612).  Anna 
Kondratas,  Administrator  of  the  Food 
and  Nutrition  Service,  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.550  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V  and  the  final  rule 
related  notice  published  June  24, 1983 
(48  FR  29112)). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  the  additional  recordkeeping  and 
reporting  requirements  contained  in  this 
rule  are  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (OMB).  Current  reporting  and 
recordkeeping  requirements  for  Part  250 
were  approved  by  OMB  under  control 
number  0584-0007. 

Background 

Section  250.30  of  the  current 
regulations  sets  forth  the  terms  and 
conditions  under  which  State 
distributing  agencies,  subdistributing 
agencies  and  recipient  agencies  may 
enter  into  contracts  with  food 
processors  to  incorporate  government- 
donated  commodities  into  processed 
end  products. 

Donated  cheese  has  been  available  to 
schools  and  other  outlets  such  as 
charitable  institutions  in  any  amounts 
that  could  be  utilized  without  waste 
since  1981.  As  a  result  of  the  abundant 
supply  of  this  commodity,  many 
distributing  agencies  entered  into 
numerous  processing  agreements  for  the 
conversion  of  donated  cheese  into  end 
products  such  as  pizza.  Also,  the 
Department  established  the  National 
Commodity  Processing  Program  to 
further  increase  the  number  of  recipient 
agencies  receiving  the  benefits  of 
commodity  assistance  through 
processing  agreements. 

Since  1981,  over  5  billion  pounds  of 
surplus  dairy  commodities  have  been 
distributed  to  low-income  households 
These  distributions  as  well  as  ones 
made  to  schools  and  other  outlets  have 
substantially  reduced  the  surplus  of 
cheese  available  for  various  Food 
Distribution  Programs.  Moreover, 
modifications  in  agricultural  price- 
support  programs  have  brought  supply 
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and  demand  into  better  balance,  thereby 
reducing  the  volume  of  commodities  the 
Government  has  been  required  to 
purchase  under  price-support  programs. 

Since  the  surpluses  of  cheese  have 
been  reduced  so  drastically,  the 
Department  can  no  longer  fill  requests 
for  cheese  in  unlimited  amounts. 
Therefore,  for  the  1988-1989  School 
Year,  State  distributing  agencies  were 
notified  in  June  of  the  total  amount  of 
cheese  to  be  made  available  to  them  for 
the  entire  year.  The  cheese  made 
available  to  States  could  be  distributed 
directly  to  recipient  agencies  or 
furnished  to  processors  to  be  used  in  the 
manufacture  of  end  products.  State 
agencies  were  also  informed  as  to  the 
total  amount  of  cheese  that  could  be 
ordered  each  quarter  against  the  total 
available  amount. 

It  was  recommended  that  State 
agencies  inform  processors  of  the  total 
amount  of  cheese  to  be  furnished  to 
them  for  the  1988-1989  contract  year  as 
well  as  the  amounts  of  cheese  to  be 
delivered  each  quarter  of  the  contract 
year.  Processors  were  further  to  be 
informed  that  sales  for  the  year  could 
not  exceed  the  total  amount  of  cheese  to 
be  delivered  for  the  year  plus  any 
carryover  inventory  from  the  previous 
year.  If  processors  went  into  a  negative 
inventory  status  (used  more  cheese  than 
was  available  from  the  State),  they  did 
so  at  their  own  fmancial  risk. 

Section  250.30{k)(3)  of  the  current 
regulations  requires  that  processors 
make  refund  payments  for  the  value  of 
government  commodities  contained  in 
processed  end  products  to  recipient 
agencies  not  later  than  10  days  after 
receipt  of  the  refund  application.  The 
Department  anticipates  delays  in  the 
delivery  of  cheese  during  the  second 
and  third  quarters  of  School  Year  1988- 
1989.  Because  of  these  delays, 
processors  may  not  receive  the  total 
amounts  of  cheese  that  are  anticipated 
for  these  quarters.  The  Department, 
however,  plans  to  catch  up  with  any 
delayed  shipments  during  the  fourth 
quarter,  ensuring  that  the  total  amount 
of  cheese  made  available  for  1988-1989 
is  delivered. 

Processors  who  experience  delays  in 
shipments  may  not  have  physical 
inventory  of  cheese  on  hand  to  cover 
refund  applications  received  during  the 
second  and  third  quarters.  Section 
250.30(k)(3)  of  this  rule  is  being  amended 
to  permit  processors  to  make  refund 
payments  to  recipient  agencies  for  end 
products  containing  cheese  later  than  10 
days  after  receipt  of  the  refund 
application  in  those  quarters  where 
cheese  deliveries  to  the  processor  fell 
short  of  their  allocation;  Provided 
however,  that  the  processor  has  first 


honored  all  requests  for  refimds 
received  for  end  products  sold  during 
the  period  for  which  it  had  USDA 
cheese.  Processors  will  be  required  to 
notify  recipient  agencies  in  writing  that 
they  are  unable  to  process  their  refund 
payments  at  this  time.  This  notification 
to  the  recipient  agencies  should  take 
place  within  10  days  of  receipt  of  the 
refund  application.  Once  cheese  is 
delivered,  processors  will  be  required  to 
pay  refunds  which  have  been  held 
based  on  the  date  the  refund  application 
was  received.  Those  applications  are  to 
be  processed  on  a  first  come  first  serve 
basis  and  payments  must  be  processed 
within  10  days  of  receipt  of  the 
commodity. 

Under  no  circumstances  should 
processors  make  sales  with  a  promise  of 
a  refund  payment  in  excess  of  their 
cheese  allocation  for  the  entire  1988- 
1989  school  year. 

List  of  Subjects  in  7  CFR  Part  250 

Aged.  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs-social 
programs.  Infants  and  children.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

Accordingly.  7  CFR  Part  250  is 
amended  as  follows: 

PART  250— DONATIONS  OF  FOOD 
FOR  USE  IN  THE  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows; 

Authority:  Sec  32.  Pub.  L.  74-320,  49  Stat. 
744  (7  U.S.C.  612c);  Pub.  L.  75-165,  50  Stat.  323 
(15  U.S.C.  7i3c;;  sees.  6.  9.  Pub.  L.  79-396,  60 
Stat.  231,  233,  (42  U.S.C.  1755,  1758);  sec.  416. 
Pub.  L.  81-439,  63  Stat.  1058  (7  U.S.C.  1431); 
sec.  402.  Pub.  L.  91-665.  68  Stat.  843  (22  U.S.C. 
1922);  sec.  210.  Pub.  L.  84-540,  70  Stat.  202  (7 
use.  1859);  sec.  9.  Pub.  L.  985-931,  72  Stat. 
1792  (7  U.S.C.  1431b);  Pub.  L.  86-756.  74  Stat. 
899  (7  U.S.C.  1431  note);  sec.  709.  Pub.  L.  89- 
321,  79  Stat.  1212  (7  U.S.C.  1446a-l);  sec.  3, 
Pub.  L.  90-302,  82  Stat.  117  (42  U.S.C.  1761); 
sees.  409,  410,  Pub.  L.  93-288,  88  Stat.  157  (42 
U.S.C.  5179,  5180);  sec.  2,  Pub.  L.  93-326.  88 
Stat.  286  (42  U.S.C.  1762a):  sec.  16.  Pub.  L.  94- 
105,  89  Stat.  522  (42  U.S.C.  1766);  sec.  1304a. 
Pub.  L.  95-113,  91  Stat.  980  (7  U.S.C.  612c 
note);  sec.  311.  Pub.  L.  95-478,  92  Stat.  1533 
(42  U.S.C.  3030a);  sec.  10.  Pub.  L.  95-627,  92 
Stat.  3623  (42  U.S.C.  1700);  Pub.  L.  93-8.  97 
Stat.  35  (7  U.S.C.  612c  note);  (5  U.S.C.  301); 
Pub.  L.  100-237. 101  Stat.  1733  (7  U.S.C.  612 
note). 

2.  In  §  250.30.  a  new  paragraph  (k)(4) 
is  added  to  read  as  follows: 


§  250.30    State  processing  of  donated 
foods. 


(k)  Refund  payments  *  *  • 
(4)  State  distributing  agencies  shall 
notify  processors  of  the  total  amount  of 
donated  cheese  they  can  receive  during 
the  1988-1989  school  year  and  shall 
inform  processors  of  the  amount  of 
cheese  to  be  delivered  each  quarter. 
During  the  1988-1989  school  year, 
processors  shall  be  permitted  to  pay 
refunds  later  than  10  days  after  receipt 
of  the  refund  application  for  processed 
end  products  containing  donated  cheese. 
However,  the  processor  shall  honor  all 
requests  for  refunds  received  for  end 
products  sold  during  the  period  for 
which  it  had  USDA  cheese.  Payment 
may  only  be  delayed  if  delays  in 
shipments  of  cheese  to  processors  occur 
Processors  shall  notify  recipient 
agencies  within  10  days  of  receipt  of  the 
refund  application  that  the  refund 
payment  is  being  delayed.  Once  cheese 
has  been  delivered  to  the  processor,  the 
processor  shall  make  refund  payments 
to  recipient  agencies  within  10  days  of 
receipt  of  the  commodity.  Processors 
shall  process  refund  applications  in 
chronological  order  based  on  the  date 
the  applications  were  received.  In  no 
event  shall  the  processors  solicit  or 
make  sales  to  eligible  recipient  agencies 
which  will  cause  them  to  exceed  the 
total  amount  of  cheese  for  which  they 
have  been  allocated  for  the  school  year 
1988-1989. 
***** 

Date:  November  9. 1988. 
Anna  Kondratas, 

Administrator. 

[FR  Doc.  88-26436  Filed  11-15-88;  8:45  amj 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  87-181] 

Tuberculosis  in  Cattle;  State 
Designations;  West  Virginia 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Clarification. 

SUMIMARY:  This  document  clarifies  the 
status  of  amendments  contained  in  an 
interim  rule  published  June  26,  1987.  and 
in  a  final  rule  published  October  23, 
1987.  It  confirms  the  designation  of  West 
Virginia  as  an  accredited-free  state  in 
the  tuberculosis  regulations  governing 
the  interstate  movement  of  cattle. 


FOR  FURTHEfl  INFORMATION  CONTACT! 
Dr.  Ralph  L  Hoaker.  Senior  Staff 
Veterinarian,  Domestic  Programs 
Support  Staff,  VS.  APHIS,  USDA,  Room 
815.  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  301-438- 
8715. 
SUPPLfMENTARY  INFORItATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  June  26, 
1987  (52  FR  23936-23937,  Docket  Number 
87-057),  we  amended  the  regulations  in 
9  CFR  Part  77  governing  the  interstate 
movement  of  cattle  because  of 
tuberculosis.  Specifically,  we  amended  9 
CFR  77.4  by  changing  the  classification 
of  West  Virginia  from  a  modified 
accredited  area  to  an  accredited-free 
state.  The  comment  period  closed  on 
August  25, 1987.  We  did  not  receive  any 
comments. 

As  a  result  of  a  final  rule  published  in 
the  Federal  Register  on  October  23, 1987 
(52  FR  39613-39616).  and  effective 
November  23. 1987,  the  list  of 
accredited-free  stales,  including  West 
Virginia,  now  appear?  in  the  definition 
of  "accredited-free  state"  in  9  CFR  77.1. 
The  facts  presented  in  the  interim  rule 
still  provide  a  basis  for  West  Virginias 
inclusion  in  this  list  of  accredited-free 
spates. 

Aatliority:  21  U.S.C.  111.  114,  114a   115-117. 
120,  121. 134b,  134f:  7  CFR  2.17.  2  51.  and 
3^1  2ld). 

Done  in  Washington,  DC  this  9th  day  of 
November  1968. 
Larry  B.  Slagie. 

Ar.t.ng  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
fFR  Doc.  88-26415  Filed  11-1.5-83  845  atnj 
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DEPARTMENT  OF  THE  TREASURY 

Ct'Stoms  Service 

19  CFR  Part  4 
IT.D.  6»-711 

Re  porting  Requirements  for  SmaU 
Vessels 

AGENCY:  Cu.stoms  Service,  Treasury. 
ACTION:  Filial  rule. 


summary:  This  document  amends  the 
Customs  Regulations  to  implement 
recent  legislative  changes  to  enhance 
Customs  enforcement  of  the  currency 
reporting  and  controlled  substances 
laws  and  assist  in  preventing  the 
importation  of  merchandise  contrary  to 
law.  The  statutory  changes  concern 
reporting  requirements  for  individuals 
and  various  modes  of  transportation. 


penalties,  searches  and  seizures.  To 
clarify  vessel  reporting  requirements 
and  to  implement  new  vessel  reporting 
requirements  for  small  vessels  arriving 
in  the  Miami.  Florida,  Customs  District, 
operators  of  small  vessels  arriving  in 
that  area  will  be  required  to  stop  at  a 
designated  reporting  location  and, 
through  a  clearly  marked  Customs 
telephone,  report  their  arrival  before 
proceeding  in  their  destination.  In 
addition  to  the  reporting  requirements, 
the  amendments  also  implement 
legislative  provisions  of  the  Act  which 
provide  for  civil  and  criminal  monetary 
penalties  and  for  the  seizure  and 
forfeiture  of  conveyances  used  to 
transport  unmanifested  merchandise  or 
controlled  substances  as  well  as  the 
merchandise  thereon. 

This  action  is  being  taken  as  part  of 
Customs  continuing  efforts  to  intt^rdict 
the  smuggling  of  controlled  substances 
and  other  merchandise  being  introduced 
contrary  to  law  into  the  southern  Florida 
area  and  to  enforce  the  currency 
reporting  laws.  These  regulations  will 
close  a  loophole  in  interdiction  efforts 
ccnreming  the  significant  number  of 
s.mal!  vessels  arriving  in  that  area 
carrying  controlled  substances, 
unrcpded  monetary  instruments  or 
undecliired  merchandise. 
EFFECTIVE  OATe*  December  16.  1338. 
FOR  FURTHER  INFORMATtON  CONTACT: 
(Ope,-aiona!  matters]  Glenn  Ross. 
Office  of  Passenger  Enforcement  and 
Facilitation  (202)  566-5607  or  (Legal 
matters]  Larry  L.  Burton.  Carrier  Rulings 
Branch,  Office  of  Regulations  and 
Rulings  (202)  566-5706. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Anti-Drug  Abuse  Act  of  1986 
(Pub.  L  99-570)  (the  Act),  made  various 
changes  to  the  Tariff  Act  of  1930  relating 
to  the  arrival  and  reporting  to  Customs 
of  persons  and  transportation 
conveyances:  penalties;  search  and 
seizure  of  persons  and  conveyances: 
forfeiture  and  disposition  of  artirles  and 
conveyances,  the  Customs  Forfeiture 
Fund,  aviation  smuggling,  preclearance; 
and  investigation  matters  such  as 
records  production,  undercover  Customs 
operations,  informer  compensation  and 
the  exchange  of  information  with 
domeshc  and  foreign  Customs  and  law 
enforcement  agencies. 

The  reporting  requirements  are 
consoUdated  in  section  433.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1433),  which 
provides,  in  pertinent  part,  that  vessels 
must  generally  report  to  Customs 
immediately  upon  their  arrival  and  in 
such  manner  as  the  Secretarj'  of  the 
Treasury  may  prescribe  by  regulation. 


The  Act  amended  section  401(k),  Tariff 
Act  of  1930,  as  amended  (19  U.S.C 
1401(k]],  to  clarify  that  vessels  arriving 
in  the  United  States  after  visiting  a 
hovering  vessel  or  a  point  or  place 
where  it  has  received  merchandise  is 
deemed  to  be  arriving  from  a  foreign 
port  or  place  and  that  controlled 
substances  are  generally  to  be 
considered  as  prohibited  merchandise. 
The  Act  amended  section  594,  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1594). 
relating  to  the  seizure  and  forfeiture  of 
conveyances  used  for  the  importation  of 
prohibited  merchandise,  by  narrowing 
and  clarifying  the  previously  existing 
exception.';  to  the  seizure  and  forfeiture 
provisions  of  that  section.  This 
document  implements  the  arrivaL 
reporting,  and  conveyance  seizure  and 
forfeiture  provisions  of  the  Act  as  to 
"small  \e«s8ls".  as  defined  Initially,  the 
special  procedures  for  reportirig  arrival 
of  small  vessels  are  being  limited  to 
arrivals  within  the  Miami.  Florida, 
Customs  District,  as  defined  in 
§  101  3(bl,  Cuslcms  Regulations  (19  CFR 
101.3(b)).  Operators  of  small  vessels 
arriving  in  the  United  S'ates  in  that  area 
will  be  re'juiredto  s'op  at  a  small  vessel 
reporting  location  before  proteeduig  to 
their  intended  destination  and,  through 
a  clearly  marked  Customs  telephone. 
inimedij'tly  repcrt  their  arrival  to 
Customs.  The  Customs  officer 
answering  the  call  wi'l  ask  for 
informat;r>n  such  as:  Registration 
number,  name  of  vessel,  owner  name, 
operator/pdssenger  name[s),  datels)  of 
birth,  foreign  ports  or  places  visited, 
duration  of  stay,  foreign  acquisitions, 
and  user  fee  decal  number,  if  any.  The 
Customs  officer  will  then  instruct  the 
vessel  operator  that  the  vessel  may 
proceed  or  that  further  action,  which 
may  include  inspection/examination  at 
another  location,  is  required.  The 
District  Director  of  Customs  at  Miami 
will  retain  the  authority  to  change  the 
reporting  locations,  their  number,  or 
location.  The  14  small  vessel  reporting 
stations  established  within  the  Miami. 
Florida,  Customs  District  by  T.D.  87-150 
for  small  vessel  arrival  reporting  have 
been  expanded  to  24  in  number.  They 
are: 

Vessels  entering  U^e  Miami  District 
southern  intracocslal  waten\'ay. 

1.  A  &  B  Marina.  700  Marina  St.,  Key 
West,  Florida  33040. 

2.  Tavemier  Creek  Marina,  P.O.  Box 
lOOa  Tavemier,  Florida  33070. 

3.  Faro  Blanco  Marine  Resort  1996 
Overseas  Highway,  Marathon.  Florida 
3305a 

4.  Ocean  Reef  Club.  31  Ocean  Reef 
Dr.,  Key  l.,argo.  Florida  33037. 
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5.  Oceanside  Marina,  5950  Maloney 
Avenue,  Key  West.  Florida  33040. 

Vessels  entering  the  Miami  District 
northern  intracoastal  waterway. 

1.  Government  Cut,  Phillips  66  Marina. 
Waston  Island,  1050  MacArthur 
Causeway,  Miami,  Florida  33132. 

2.  Haulover  Cut,  Bakers  Haulover 
Marina,  10800  Collins  Ave.,  Miami 
Beach,  Florida  33154. 

3.  Port  Everglades  Cut,  Lauderdale 
Marina,  1900  S.E.  15th  St.,  Ft. 
Lauderdale,  Florida  33316. 

4.  Hillsboro  Inlet,  Sands  Harbor 
Marina/Hotel,  125  North  Riverside  Dr., 
Pompano  Beach,  Florida  33662. 

5.  The  Cove  Marina,  1755  S.E.  3rd 
Court.  Deerfield  Beach,  Florida  33441. 

6.  Boynton  Beach  Inlet,  Lake  Worth 
Boating  Center,  7848  South  Federal 
Highway,  Hypoloxo,  Florida  33462. 

7.  Lake  Worth  Inlet  (AKA  Palm 
Beach).  Sailfish  Marina,  98  Lake  Drive. 
Palm  Beach  Shores,  Florida  33404. 

8.  Jupiter  Inlet,  Jupiter  Marina,  Route 
1,  Jupiter,  Florida  33494. 

9.  St.  Lucie  Inlet,  Sailfish  Marina,  3565 
Southeast  St.,  Stuart,  Florida  33477. 

10.  Ft.  Pierce  Inlet,  Pelican  "Yacht  Club. 
1120  Seaway  Dr.,  Ft.  Pierce,  Florida 
33454. 

11.  Sebastian  Inlet,  Sebastian  Inlet 
Marina  and  Trading,  1580  U.S.  1,  P.O. 
Box  1507,  Sebastian,  Florida  32958. 

12.  Crandon  Park  Marina,  4000 
Crandon  Blvd. — Virginia  Beach,  Miami, 
Florida  33149. 

13.  Matheson  Hammock  Marina,  9610 
Old  Cutler  Rd. — Matheson  Hammock 
Park,  Miami,  Florida  33156. 

14.  Sunset  Harbour  Marina.  1928 
Purdy  Avenue,  Miami  Beach.  Florida 
33139. 

15.  Pier  66,  2301  S.E.  17  Street,  Ft. 
Lauderdale,  Florida  33316. 

16.  Bahia  Mar,  801  Sea  Breeze  Blvd.. 
Ft.  Lauderdale,  Florida  33316. 

17.  Light  House  Point  Marina,  2830 
N.E.  29  Avenue,  Pompano  Beach,  Florida 
33064. 

IB.  Riviera  Beach  Municipal  Marina, 
200  E.  13  Street.  Riviera  Beach,  Florida 
33404. 

19.  Delray  Harbour  Club  Marina,  1035 
South  Federal  Highway,  Delray  Beach. 
Florida  33483. 

The  interim  regulations  established 
procedures  for  reporting  the  arrival  of 
small  vessels  in  the  Miami  District,  see 
§  4.2a,  Customs  Regulations  (19  CFR 
4.2a).  They  also  implemented  the 
provisions  of  the  Act  which  provide  for 
civil  monetary  penalties  for  the  failure 
to  report  arrival  and  additional  civil 
monetary  penalties  if  unmanifested 
merchandise  was  on  board  a  non- 
reporting  vessel.  The  vessel  manifest 
penalties  of  section  584,  Tariff  Act  of 


1930,  as  amended  (19  U.S.C.  1584),  were 
made  applicable  if  the  merchandise  on 
board  a  non-reporting  vessel  consists  of 
controlled  substances.  Criminal 
monetary  penalties  and  imprisormnent 
were  provided  for  if  the  failure  to  report 
arrival  was  intentional  and  if  controlled 
substances  were  found  on  board  the 
non-reporting  vessel.  The  civil  penalty 
included  seizure  and  forfeiture 
provisions  related  to  the  vessel  and  the 
merchandise  in  addition  to  the  monetary 
penalties. 

These  regulations,  it  was  noted,  were 
part  of  Customs  continuing  effort  to 
combat  the  problem  of  drug  smuggling 
by  vessel  and  to  more  specifically  deal 
with  techniques  developed  by  drug 
smugglers  utilizing  small  vessels  for  that 
purpose.  It  was  also  noted  that  Customs 
would  now  have  greater  control  over 
small  vessels  in  the  southern  Florida 
area  because  those  vessels  will  now  be 
required  to  go  to  designated  reporting 
locations  and  immediately  report  their 
arrival.  Thus,  smugglers  will  not  be  able 
to  proceed  to  private  docks  and  unload 
contraband  before  continuing  to  their 
intended  destination  and  then  reporting 
their  arrival  to  Customs.  This  was 
possible  under  the  previously  existing 
law  and  regulations  which  permitted  the 
report  of  arrival  to  be  delayed  for  as 
long  as  24  hours  after  arrival  in  the  U.S. 

The  December  21. 1987.  Federal 
Register  notice  solicited  public 
comments  on  the  new  requirements.  The 
comments  received  have  been  taken 
into  consideration  in  formulating  the 
final  rule  and  are  discussed  in  this 
document. 

Analysis  of  Comments 

On  hundred  sixteen  comments  were 
received  in  response  to  the  solicitation 
of  comments  contained  in  the  Federal 
Register  notice.  The  comments  noted 
operational  difficulties  caused  by  the 
implementation  of  the  small  boat 
reporting  procedures  in  the  Miami, 
Florida,  District. 

Several  commenters  indicated  that  the 
facilities  at  the  Watson  Island  reporting 
station,  the  only  Dade  County,  Florida, 
location,  were  inadequate  and  that  the 
conditions  there  were  unsafe  and 
crowded.  Repairs  have  been  made  to  the 
docking  area,  and  the  city  of  Miami  has 
been  requested  to  enforce  the  "No 
Wake"  provision  around  the  Watson 
Island  area.  In  addition,  reporting 
facilities  have  been  established  at  three 
new  locations — Matheson  Hammock, 
Sunset  Harbour  and  Crandon  Park 
Marinas. 

Many  commenters  expressed  concern 
about  crowded  conditions  at  reporting 
locations  in  the  Miami  and  Ft. 
Lauderdale  areas.  A  new  reporting 


location  near  the  entrance  to  Hillsboro 
Inlet  was  requested.  The  Customs 
Service  has  established  ten  additional 
reporting  stations  in  the  Miami  District, 
with  three  in  the  Miami  Area  as 
indicated  above,  and  two  in  the  Ft. 
Lauderdale  vicinity.  A  new  reporting 
location  has  been  established  near  the 
entrance  to  Hillsboro  Inlet  at  the  Light 
House  Point  Marina  in  Pompano  Beach. 
In  addition.  Customs  has  established  a 
Private  Marina  Visa  Plan  in  the  Miami 
District.  The  plan  allows  the  clientele  of 
a  private  marina,  after  the  marina 
obtains  prior  approval  from  Customs,  to 
discharge  arrival  reporting 
responsibilities,  pursuant  to  §  4.2a, 
Customs  Regulations  (19  CFR  4.2a),  at 
that  location.  This  plan,  along  with  the 
additional  reporting  locations,  should 
relieve  the  crowded  conditions  which 
were  the  subject  of  these  comments. 

Several  commenters  complained  of 
the  inconvenience  of  having  to  go  to  a 
specific  location  to  report  their  arrival. 
They  believed  that  they  were  being 
discriminated  against  and  that  drug 
smugglers  still  were  not  going  to  report 
under  the  new  system.  We  do  not  agree 
with  the  claim  of  discrimination.  We 
note  that  prior  to  the  new  reporting 
requirements,  private  vessels  had  up  to 
24  hours  to  report  their  arrival.  This 
created  a  large  loophole  in  our 
interdiction  efforts  in  that  vessels 
involved  in  smuggling  could  off-load 
their  contraband  at  a  remote  location 
and  then  report  to  Customs.  With 
immediate  reporting,  private  vessels  are 
channeled  into  specific  locations  where 
they  will  report  and  possibly  be  subject 
to  inspection.  Customs,  the  Coast  Guard, 
and  State  and  local  marine  imtis  will  be 
in  a  better  position  to  more  quickly 
distinguish  suspect  and  non-suspect 
vessels.  This  more  efficient  targeting  of 
suspect  vessels  will  result  in  more 
efficient  use  of  limited  marine  law 
enforcement  resources  which  otherwise 
may  be  wasted  on  launches  and 
boardings  of  no-suspect  vessels. 

One  commenter  stated  that  Luaters 
should  be  permitted  to  utilize  VHF  radio 
aboard  boats  to  report  arrival.  Customs 
disagrees  with  this  proposal.  We  believe 
that  such  reporting  scheme  would 
recreate  the  situation  that  existed  before 
the  Anti-Drug  Abuse  Act  of  1986  was 
enacted.  Since  section  433,  Tariff  Act  of 
1930,  as  amended  by  the  Anti-Drug 
Abuse  Act  of  1986,  requires  an 
immediate  report  of  arrival,  and  report 
by  radio  transmission  can  be  made  from 
an  unfixed  location  at  any  time. 
Customs  would  be  unable  to  confirm 
that  the  statutory  requirement  had  been 
met. 


After  consideration  of  all  the 
comments  received,  and  following 
further  review  of  the  matter,  it  has  been 
determined  to  adopt  the  interim 
regulations  as  published. 

Executive  Order  12291 

■  Because  this  document  does  not  meet 
the  criteria  for  a  "major  rule"  as  defined 
in  E.0. 12291,  a  regulatory  impact 
analysis  was  not  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
at  seq.)  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Drafting  Information 

I  The  principal  author  of  this  document 
Was  Arnold  L.  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Cargo  vessels.  Coastal  zone.  Customs 
duties  and  inspection,  Fishing  vessels. 
Freight,  Harbors,  Imports,  Maritime 
carriers,  Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels  and 
yachts. 

Amendments  to  the  Regulations 

Part  4,  Customs  Regulations  (19  CFR 
Part  4),  is  amended  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADE 

1.  The  general  authority  for  Part  4 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66.  1624. 
and  46  U.S.C.  3.  2103. 

2.  Section  4.2(a)  is  revised  to  read  as 
follows: 

§  4.2    Report  of  arrival  of  vessels. 

(a)  The  report  of  arrival  required  by 
section  433,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1433),  or  as 
supplemented  in  local  instruction  by  the 
district  director  and  made  available  to 
interested  parties  by  posting  in  Cu.stoms 
offices,  publication  in  a  newspaper  of 
general  circulation,  and  other 
appropriate  means,  shall  be  made  by 
any  means  of  communication  to  the 
district  director  or  to  a  Customs  officer 
assigned  to  board  a  vessel.  The  Customs 
officer  may  require  the  production  of 
any  documents  or  papers  deemed 
necessary  for  the  proper  inspection/ 


examination  of  a  vessel,  cargo, 
passengers,  or  crew. 
*         •         *         *         • 

3.  Part  4  is  amended  by  revising  §  4.2a 
to  read  as  follows: 

§  4.2a    Small  vessel  reporting  of  arrival, 
Miami  District 

(a)  Scope.  This  section  imnncPB 
special  requirements  for  the  report  of 
arrival  from  any  foreign  port  or  place  by 
small  vessels  whose  intended 
destination  is  at  a  point  within  the 
jurisdiction  of  the  Miami,  Florida. 
Customs  District,  as  defined  in  §  101.3(b) 
of  this  chapter.  The  operators  of  vessels 
will  be  required  to  immediately  report 
their  arrival  in  the  U.S.,  as  prescribed  by 
§  4.2(a)  of  this  chapter,  or  as 
supplemented  in  local  instruction  issued 
by  the  district  director  and  made 
available  to  interested  parties  by 
posting  in  Customs  offices,  publication 
in  a  newspaper  of  general  circulation 
within  the  Miami  District,  and  other 
appropriate  means,  by  proceeding  to 
locations  designated  by  the  District 
Director  of  Customs,  Miami.  Florida, 
prior  to  proceeding  to  their  destination. 
The  report  will  be  made  through  a 
clearly  marked  Customs  telephone. 
After  securing  some  information  from 
the  person  reporting,  the  Customs  officer 
responding  to  the  report  of  arrival  will 
instruct  the  vessel  operator  that  the 
vessel  may  proceed  or  that  further 
action,  which  may  include  inspection  at 
another  location,  is  required. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  "Foreign  port  or  place"  includes  a 
hovering  vessels  as  defined  in  section 
401  (k)).  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1401(k)),  and  any  point  in  the 
Customs  waters  beyond  the  territorial 
sea  or  on  the  high  seas  at  which  a  vessel 
arriving  in  a  port  or  place  in  the  U.S.  has 
received  merchandise. 

(2)  "Smaii  vessef  includes  any  vessel 
of  less  than  5  net  tons,  and  any  private 
pleasure  vessel,  regardless  of 
displacement. 

(3)  "Arrival  of  a  vesse/"  occurs  when 
a  small  vessel  comes  to  res!  within  the 
waters  of  the  Miami  District,  whether  at 
anchor  or  at  a  dock,  in  any  harbor  or 
other  location. 

(c)  Ves.iels  entering  the  southern  and 
western  portion  of  the  Miami  District. 
The  operators  of  vessels  arriving  from  a 
foreign  port  or  place  with  an  intended 
destination  at  a  point  south  of  the 
entrance  to  Biscayne  Bay  known  as 
Broad  Creek,  which  is  north  of  Key 
Largo  between  Swan  Key  and  Broad 
Key  or  that  portion  of  the  west  coast  of 
the  State  of  Florida  within  the  Miami 
Customs  District,  as  described  in 

§  101.3(b).  of  this  chapter,  shall 


immediately  report  their  arrival  by  the 
use  of  special  clearly  marked  Customs 
telephones  provided  for  that  purpose,  at 
the  Customs  designated  location  in  the 
Florida  Keys  nearest  to  their  intended 
destination  point,  before  proceeding  to 
the  destination  point. 

(d)  Vessels  entering  the  northern 
portion  of  the  Miami  District.  The 
operators  of  vessels  arriving  from  a 
foreign  port  or  place  with  an  intended 
destination  at  or  north  of  the  entrance  to 
Biscayne  Bay  known  as  Broad  Creek, 
which  is  north  of  Key  Largo  and 
between  Swan  Key  and  Broad  Key.  shall 
immediately  report  their  arrival  by  the 
use  of  special  clearly  marked  Customs 
telephones  provided  for  that  purpose,  at 
the  Customs  designated  location  nearest 
to  point  at  which  the  Biscayne  Bay  may 
be  first  entered  or  the  intracoastal 
waterway  is  first  entered  through  a 
"cut",  "channel"  or  "inlet",  before 
proceeding  to  their  destination  point. 
This  provision  shall  apply  to  vessels 
whose  intended  destination  is  on  the 
Florida  mainland  or  the  barrier  islands 
east  of  the  intracoastal  waterway. 

(e)  Penahies—(\]  Civil  Penalty.  The 
master  or  person  in  charge  of  any  vessel 
who  fails  to  report  arrival  as  required 
under  this  section  is  liable  for  a  civil 
penalty  of  $5,000  for  the  first  violation, 
and  $10,000  for  each  subsequent 
violation.  Any  vessel  used  in  connection 
with  any  such  violation  is  subject  to 
seizure  and  forfeiture. 

(2)  Criminal  penalty.  In  addition  to 
the  civil  penalty  prescribed  for  violation 
of  this  section,  the  master  or  person  in 
charge  who  intentionally  fails  to  report 
arrival  as  required  by  this  section  is 
liable,  upon  conviction,  for  a  fine  of  not 
more  than  $2,000  or  imprisonment  for  1 
year,  or  both.  If  the  vessel  is  found  to 
have  or  to  have  had  on  board  any 
merchandise  the  importation  of  which  is 
prohibited,  such  individual  is  liable  for 
an  additional  fine  of  not  more  than . 
$10,000  or  imprisonment  for  not  more 
than  5  years,  or  both. 

(3)  Additional  civil  penalty.  If  any 
merchandise,  other  than  sea  stores,  is 
imported  or  brought  into  the  U.S.  aboard 
a  vessel  which  has  failed  to  report 
arrival  as  prescribed  by  this  section,  the 
master  or  person  in  charge  shall  be 
liable  for  a  civil  penalty  equal  to  the 
value  of  the  merchandise,  and  the 
merchandise  may  be  seized  and 
forfeited,  unless  properly  entered  by  the 
importer  or  consignee.  If  any  of  the 
merchandise  consists  of  a  controlled 
substance  listed  in  section  584.  Tarifl 
Act  of  1930,  as  amended  (19  U.S.C. 
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1584),  the  penalties  prescribed  in  that 
section  shall  apply. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  October  7. 1988. 
Salvatore  R.  Martoche, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  88-26365  Filed  11-15-88:  8:45  am] 
8ILLMQ  CODE  4<20-«2-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  235 

[Docket  No.  R-B8-1429:  FR-25901 

Mortgage  Insurance;  Changes  in 
Interest  Rates 

AGENCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  change  in  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  section  235 
(Homeownership  for  Lower  Income 
Families]  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
marlcet  rates. 

EFFECTIVE  DATE:  November  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Dickie.  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  O^ice 
of  Financial  Management.  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
20410.  Telephone  (202)  755-7270.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
following  amendments  to  24  CFR 
Chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  section  235  of  the 
National  Housing  Act.  The  maximum 
interest  rate  on  the  HUD/FHA  Section 
235  insurance  programs  has  been 
lowered  from  10.50  percent  to  10.00 
percent. 

Until  recently,  HUD  regulated  interest 
rates  not  only  for  the  Section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act. 
However,  section  429(e)(2)  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100^242.  approved 
February  5, 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 


fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans.  Uke  most  other 
National  Housing  Act-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  this 
annnouncement  of  a  change  in  interest 
rate  ceilings  for  FHA-insured  mortgages 
is  limited  to  the  Section  235  Program. 

The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  56266  (1982).  amending  24  CFR 
Part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities  and  programs 
specified  in  §  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  [1]  of  §  50.20,  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  Significant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  governmental 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the  • 

ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  m  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 


published  on  October  24. 1988  (53  FR 
41974)  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.108, 
14.117,  and  14.120. 

List  of  Subjects  in  24  CFR  Part  235 

Condominiums,  Cooperatives,  Low 
and  moderate  income  housing.  Mortgage 
insurance,  Homeownership,  Grant 
programs:  housing  and  community 
development. 

Accordingly,  the  Department  amends 
24  CFR  Part  235  as  follows: 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

1.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sections  211,  235,  National 
Housing  Act  (12  U.S.C.  1715b,  1715z);  Section 
7(d),  Department  of  Housing  and  Urban 
Development  Act,  (42  U.S.C.  3535(d)). 

2.  In  §  235.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  235.9    Maximum  Interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  10.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  1, 1988,  the 
loan  may  bear  interest  at  the  maximum 
rate  in  effect  at  the  time  of  application. 
*         *         «         •         * 

3.  In  §  235.540,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  235.540    Maximum  Interest  rate. 

(a)  On  or  after  November  1, 1908.  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
10.00  percent  per  annum  wiih  *he 
exception  of  applications  -iubmitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  w'll  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


Date:  October  31, 1988. 
lames  E.  Schoenberger. 

Genera/  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
(FR  Doc.  88-26433  Filed  11-15-88:  8:45  am) 

BlUJNa  CODE  4210-27-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  eE3S97/R991;  FRL-3477-4] 

Pesticide  Tolerance  for  2-(  1- 
(Etlioxylmlno)Butyt]-5-{2- 
(Ethylthio)Propyl]-3-Hydroxy-2- 
Cyclohexene-1-One 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  2-[l-(ethoxyimino)-butyl]- 
5-[2-(ethylthio)propyl]-3-hydroxy-2- 
cyclohexene-1-one  and  its  metabolites 
in  or  on  the  raw  agricultural  commodity 
lentils.  The  Interregional  Research 
Project  No.  4  (IR-4)  petitioned  for  this 
tolerance. 

EFFECTIVE  DATE:  November  16. 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number.  [PP 
8E3597/R991].  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708.  401  M  St.. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Hoyt  )amerson.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division  (TS-767C). 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  716. 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703)-557-2310. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  28, 1988 
(53  FR  37801).  in  which  it  was 
announced  that  the  Interregional 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231.  Rutgers  University.  New 
Brunswick.  NJ  08903.  had  submitted 
pesticide  petition  8E3597  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director.  IR-4  Project  and  the 
Agricultural  Experiment  Stations  of 
Idaho  and  Washington. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide  2-(l- 


(ethoxyimino)butyl)-5-(2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexene-1-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity 
lentils  at  30.0  parts  per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  m  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  4, 1988. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.412(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
listing  for  the  raw  agricultural 
commodity  lentils,  to  read  as  follows: 


S  180.412    2-{1-<EttK>xylmino)butyl))-S-(2- 
(ethyltbk>)propyl  }-3-hydroxy-2- 
cyclohexene-1-one;  tolerances  for 
residues. 

(a)*  •  * 


CommoditJes 


Parts  per 

miiiiori 


Lentils .. 


300 


[FR  Doc.  88-26423  Filed  11-15-88;  8:45  am] 
MUJNOCOOC  ts»-so-m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  87-407;  RM-5608  and  RM- 
S92S] 

Radio  Broadcasting  Services; 
Mandevllle  and  Lacombe,  LA  and  Long 
Beach,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  denies  a 
proposal  to  allot  Channel  234A  to 
Mandevllle.  Louisiana  due  to 
noncompliance  with  the  principal  city 
coverage  requirement  of  S  73.315  of  the 
Commission's  Rules.  The  conflicting 
proposal  to  allot  Channel  234A  to 
Lacombe.  Louisiana  is  granted.  The 
document  also  denies  a  counterproposal 
by  William  Seller  for  Channel  235A  for 
Mandevllle  as  well  as  a  petition  for 
reconsideration  Hied  by  William  Seller 
directed  against  an  earlier  action 
returning  his  petition  for  rule  making  for 
Channel  235A  at  Mandevllle.  These 
latter  two  actions  are  premised  on  the 
fact  that  a  Channel  235A  allotment  at 
Mandevllle  would  require  a  substitution 
of  Channel  235A  at  Reserve,  Louisiana, 
which  was  alloted  in  MM  Docket  No. 
84-231.  Finally,  this  document  dismisses 
counterproposals  filed  by  John  Watkins 
and  Beach  Broadcasting  Limited 
Partnership  for  the  upgrade  of  the 
Channel  233A  allotment  at  Long  Beach. 
Mississippi,  because  there  are  merely 
pending  applications  for  the  Long  Beach 
allotment  and  the  upgrade  procedure  is 
only  available  to  permittees  or 
licensees.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  December  22. 1988.  The 
window  period  for  filing  applications  on 
Channel  234A  at  Lacombe.  Louisiana 
will  open  on  December  23. 1988.  and 
close  on  January  23. 1989. 
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FOR  FURTHEB  INFOimATION  CONTACT 

Robert  Hayne.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  lllis  iS  a 
Bummary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-407. 
adopted  October  18. 1988.  and  released 
November  11. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  {Room  230).  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purcliased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulbority:  47  U.S.C.  154,  303. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Louisiana 
by  adding  Lacombe,  Channel  234A. 

Federal  Communications  Comniis.sion. 

Bradley  P.  Holmes. 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(FR  Doc.  88-26464  Filed  11-1,t-88:  8:45  am] 

BILLING  CODE  •7ia-01-M 

47  CFR  Part  73 

(MM  Docket  No.  •7-475;  RM-5905:  RM- 
6209] 

Radio  Broadcasting  Services;  Broken 
Arrow  and  Bixby,  OK  and  Coffeyvllle, 
KS 

agency:  Fedeicd  Communications 

ComirJssion. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  KCMA,  Inc.,  substitutes 
Channel  221C2  for  Channel  221A  at 
Broken  Arrow.  OK,  and  modifies  its 
license  for  Station  KCMAXFM)  to  specify 
operation  on  the  higher  powered 
channel,  and  substitutes  Channel  255A 
for  Channel  221A  at  Coffeyville.  Kansas, 
and  modifies  the  license  of  Midwest 
Broadcasting  Co.  for  Station  KQQF(FM) 
to  specify  the  new  CoffeyvilJe  channel. 
The  Commission  found  that  the 
allotment  of  Channel  221 C2  to  Broken 
Arrow  could  provide  increased  FM 
service  to  the  area  whiJe  not 
significantly  impacting  noncommercial 
educational  services  in  the  area.  It  also 
found  that  Midwest  Broadasting  Co.  had 
not  presented  a  substantial  and  material 
question  of  fact  which  would  warrant  a 
hearing  on  the  modification  of  Station 


KQQF{FM)'8  license.  In  addition,  the 
Commission  denied  the  coimterproposal 
of  Midwest  Broadcasting  Co.  to 
substitute  Channel  287C2  for  Channel 
221A  at  Broken  Arrow  and  substitute 
Channel  221A  for  Channel  287A  at 
Bixby.  Oklahoma.  Channel  221C2  can  be 
allotted  to  Broken  Arrow  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  19.7  kilometers  (12.4 
miles)  west  to  avoid  a  short-spacing  to 
StaUon  KKEG.  Channel  221A. 
FayetteviUe,  Arkansas.  The  coordinates 
for  this  allotment  are  North  Latitude  36- 
03-37  and  West  Longitude  96-00-57. 
Channel  255A  can  be  allotted  to 
Coffeyville  in  compliance  with  the 
CcMnmission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  KQQF(FM)'8  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  37-06-28 
and  West  Longitude  96-43-22.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  December  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-475. 
adopted  October  11, 1588.  and  released 
November  9. 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street  NW..  Suite  140, 
Washingtoa  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  .103. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  is  amended  by  revising  the 
entry  for  Coffeyville.  Kansas,  by  deleting 
Channel  221A  and  adding  Channel  255A, 
and  by  revising  the  entry  for  Broken    V^ 
Arrow,  Oklahoma,  by  deleting  Chaj)**^^ 
221A  and  adding  Channel  221C2. 

Federal  Communications  Commission. 
Steve  Kaoiiner. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-26463  Filed  11-15-88;  8:45  am] 

BILUNO  CODE  Cr^-OI-M 


47  CFR  Part  73 

IMM  Docket  No.  87-545;  RM-6046.  RM- 
6256.  RM-«257] 

Radio  Broadcasting  Services; 
Hereford  and  Utttefield,  TX  and 
Texico,  NM 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
278C2  to  Hereford,  Texas,  Channel  238 A 
to  Littlefield,  Texas,  and  Channel  243A 
to  Texico.  New  Mexico,  at  the  request 
Don  Werlinger.  d/b/a  The  Broadcast 
Development  Group.  Inc..  James  E. 
Tucker  and  Paul  Abaloa,  respectively. 
The  communities  of  Littlefield  and 
Texico  could  receive  a  first  local  FM 
service  and  Hereford  could  be  provided 
with  its  second  local  FM  service.  The  , 
allotments  can  be  made  consistent  with 
the  Commission's  minimum  distance 
separation  requirements  at  the  city 
reference  coordinates  which  are  34-49- 
18;  102-23-54  (Hereford.  TX).  33-55-12; 
102-1&-54  (Littlefield.  TX);  and  34-23-30; 
103-02^8  (Texico,  NM).  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  December  22, 1988;  The 
window  period  for  filing  applioations 
will  open  on  December  23, 1988.  and 
close  on  January  23, 1989. 

FOR  FURTHER  INFORHATICM  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  U 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-545, 
adopted  October  14,  1988,  and  released 
November  8, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Duckets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  cor^tractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suili: 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73^02    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  by  adding 
Channel  278C2  at  Hereford,  Texas;  by 
adding  Littlefield.  Texas,  Channel  238A; 


/ 


and  by  adding  Texico,  New  Mexico, 

Channel  243A. 

Steve  JfamJTr.  ^ 

Deputy  Chief.  Policy  caid  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  S8-2B462  Fifed  11-15^88:  8:45  am] 

BILLING  COK  «7ta-0»-« 


47  CFR  Part  73 

(MM  Docket  No.  87-443;  RM-5968.  RM- 
6208] 

Radio  Broadcasting  Services;  Oishman 
and  Spokane,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
293A  to  Dishman,  Washington,  as  that 
community's  first  FM  service,  at  the 
request  of  Dishman  Broadcasting.  Also 
based  on  expressions  of  interest  by  P- 
N-P  Broadcasting,  Inc..  and  AliMar 
Communications,  Inc.,  licensee  of  AM 
Station  KRSS  at  Spokane,  Washington, 
this  document  allots  Channels  245A  and 
284A  to  Spokane,  providing  that 
community  with  its  ninth  and  tenth  local 
FM  service.  Channel  293A  at  Dishman 
requires  a  site  restriction  of  0.9 
kilometer  (0.6  mile)  south  of  the  city  at 
coordinates  47-38-55  and  117-16-59. 
Channel  284A  at  Spokane  requires  a  site 
restriction  of  4.7  kilometers  (2.9  miles) 
southwest  of  the  city  at  coordinates  47- 
39-15  and  117-27-44.  The  reference 
coordinates  at  47-40-18  and  117-24-18 
can  be  used  for  Channel  245A  at 
Spokane.  In  addition,  the  Canadian 
government  has  concurred.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  December  22, 1988;  The 
window  period  for  filing  applications 
will  open  on  December  23. 1988,  and 
close  on  January  23. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-^143. 
adopted  October  13. 1988,  and  released 
November  8, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


PART  73— ( AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AMlharity:  47  U.S.C.  IM.  303. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Washington,  by  adding  Dishman. 
Channel  293A  and  by  adding  Channels 
245A  and  284A  at  Spokane. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[re  Doc.  88-26461  Filed  11-15-88:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  88-167;  RM-6125] 

Radio  Broadcasting  Services; 
Staunton,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  232B1  for  Channel  232A  at 
Staunton,  Virginia,  and  modifies  the 
permit  of  Station  WTON-FM  to  specify 
operation  on  the  higher  class  co- 
channel,  as  requested  by  Ogden 
Broadcasting  of  Virginia,  Inc.  Staunton 
could  receive  its  second  wide  coverage 
area  FM  service.  A  site  restriction  of 
13.4  kilometers  (8.3  miles)  is  required  at 
coordinates  38-04-00  and  79-11-00.  The 
upgrade  must  comply  with  §  73.1030(a) 
of  the  Commission's  Rules.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  December  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  tne  Commission's  Report 
and  Order,  MM  Docket  No.  88-167. 
adopted  October  12, 1988,  and  released 
November  8  1988  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  transcription  Service.  (202) 
857-3800,  2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Airfhoriry:  47  U.S.C.  154.  303. 

§73.202    lAmendedl 

2.  Section  73.202(b).  the  Table  of  FM 
Aihrtmfmts  is  amended,  under  Virginia, 
by  removing  Channel  232A  and  adding 
Channel  23ZB1  at  Staimton. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(re  Doc.  88-26460  Filed  ll-LV-flfl:  8:45  amj 

BILLING  COOC  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1140 

(Ex  Parte  No.  402] 

Reasonably  Expected  Costs 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  a 
technical  revision  to  its  final  rules 
governing  the  computation  of 
reasonably  expected  costs  in  connection 
with  light  density  line  surcharges. 
Specifically,  the  revised  rules  would 
recognize  income  tax  liabilities,  if  any. 
in  the  determination  of  the  investment 
base  used  to  compute  the  return  on 
investment  component  of  reasonably 
expected  costs.  This  rule  change  is  being 
implemented  without  notice  and 
comment,  since  it  has  already  been 
approved  (but  never  implemented)  in 
Reasonably  Expected  Costs,  1  I.C.C.2d 
252  (1984)  (Ex  Parte  No.  402). 

EFFECTIVE  DATE:  The  rules  are  effective 
December  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Ward  L.  Ginn,  Jr.,  (202)  275-74b9.  [TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION:  The 

revised  rules  are  set  forth  below. 

Additional  information  is  contained  in 
the  Commissions  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pickup  in  person  from:  Dynamic 
Concepts.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

The  rule  modifications  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Nor 
will  this  action  significantly  affect  either 
the  quality  of  the  human  environment  or 
energy  conservation. 
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List  of  Subjects  in  49  CFR  Part  1140 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements.  Uniform 
system  of  accounts.  Abandonment  and 
discontinuances.  Investigations,  Public 
use  conditions,  Environmental 
protection.  National  trail  system, 
National  resources.  Recreation  and 
recreation  areas. 

Decided:  November  8. 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboiey,  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 

Title  49.  Subtitle  B.  Chapter  X,  Part 
1140  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 


PART  1140— REASONABLY 
EXPECTED  COSTS  UNDER  49  U.S.C. 
107G5a 

1.  The  authority  citation  for  49  CFR 
Part  1140  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321,  11161, 11162. 
11  lfi3.  and  10705a;  and  5  U.S.C.  559. 

2.  Section  1140.2  is  amended  by 
revising  paragraph  (b)(12)(i)lD)  to  read 
as  follows: 

§  11 40.2    Reasonably  expected  costs. 

***** 

(b)  *  •   • 
(12)   *   *   * 

(i)  *   *   * 

(D)  The  amount  of  current  income  tax 
benefits  the  carrier  could  realize  were  it 
to  abandon  the  line  which  would  have 


been  applicable  to  the  period  of  the 
surcharge.  (Conversely,  if  the  railroad 
would  incur  an  income  tax  liability  from 
abandonment,  the  liability  should  be 
deducted  from  the  investment  base.)  An 
average  investment  base  value  for  the 
period  of  the  surcharge  shall  be 
computed  by  the  carrier  by  the  method 
of  its  choice,  provided  that  the  method 
employed  is  reasonable  and  rational. 
***** 

[FR  Doc.  88-26319  Filed  11-15-88;  8:45  am] 
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COMyOOITY  FUTURES  TRADING 
COMMtSSION 

17  CFR  Part  1 

Rule  Antendments  Concerning  the 
Exchange  of  Futures  for  Cash 
Commodities  or  of  Futures  in 
Connection  With  Cash  Commodity 
Transactions 

agency:  Commodity  Futures  Trading 

Commission, 

ACTION:  Proposed  rule  amendments. 

summary:  The  Commodity  Futures 
Trading  Commission  proposes  to  amend 
its  Regulation  1.35, 17  CFR  1.35,  to 
require  futures  commission  merchants 
("FCMs").  introducing  brokers  ("IBs"), 
and  other  contract  market  members  to 
obtain  from  their  customers,  and  their 
customers  to  create,  and  to  make 
available  upon  request  of  the 
Commission,  the  United  States 
Department  of  Justice,  or  a  contract 
market,  documentation  of  cash 
transactions  underlying  exchanges  of 
futures  for  cash  commodities  or 
exchanges  of  futures  in  connection  with 
cash  commodity  transactions  and  to 
provide  that  documentation  to  the 
requesting  body.*  The  Commission  also 
proposes  to  amend  Regulation  1.35  to 
require  that  all  contract  markets  adopt, 
as  necessary,  corresponding  rules 
requiring  members  to  provide  such 
documentation  to  the  contract  markets, 
the  Commission,  or  the  United  States 
Department  of  Justice  upon  request. 
DATE:  Comments  on  the  proposed 
amendments  to  Regulation  1.35  must  be 
received  on  or  before  January  17, 1988. 
ADDRESS:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 


'  These  transactions  are  referred  to  in  section 
4i.la|  of  the  Comniodily  Exchange  .*.ct  ("Act").  7 
U.S.C.  6c|a)  and  Regulation  1.38(1)).  17  CFR  1.38!lj|. 
as  exchanges  of  futures  for  cash  commodities  or 
exchanges  of  futures  in  connection  with  cash 
commodity  transactions,  but  are  more  commonK 
known  as  exchange  of  futures  for  physicals 
IF.FPS  I. 


Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  C.  Apfelbaum,  Special  Counsel, 
or  Elizabeth  A.  Patterson,  Attorney- 
Advisor,  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 
SUPPLEMENTARY  INFORMATION: 

I.  Inttoduction 

The  legislative  history  of  section  4c(a) 
reveals  that  the  overall  purpose  of  that 
section  was  to  prohibit  certain  types  of 
noncompetitive  transactions  that  might 
facilitate  fraud  and  manipulation.^  The 
EFP  exception  to  the  section  was  added 
to  preserve  "a  common  and  necessary 
practice"  utilized  by  commercial  market 
participants  to  facilitate  basis  trading, 
hedging,  and  the  pricing  of  cash 
commodity  transactions.'  Section  4c(a) 
of  the  Commodity  Exchange  Act  states 
in  pertinent  part  that:  * 

It  shall  be  unlawful  to  offer  to  enter  into, 
enter  into  or  confirm  the  execution  of,  any 
transaction  involving  any  corrunodity,  *  *   *  if 
[the]  transaction  is  *  *   *  a  "wash  sale", 
"cross  trade",  or  "accommodation  trade",  or 
is  a  fictitious  sale  *  *  *  or  if  (the)  transaction 
is  used  to  cause  any  price  to  be  reported, 
registered,  or  recorded  which  is  not  a  tme 
and  t>ona  fide  price. 

Nothing  in  this  section  shall  be  construed 
to  prevent  the  exchange  of  futures  in 
connection  with  cash  commodity 
transactions  or  of  futures  for  cash 


•  St'e  Amend  the  Grain  Futures  Act  to  Prevent 
and  Remove  Obstructions  and  Burden«  Upon 
Interstate  Commerce  in  Grain  and  Other 
Commodities  by  Regulating  Transactions  Therein 
on  Commodity  Futu.'es  Exchanges.  To  Limit  or 
Aboli.sh  Short  Selling.  To  Curb  Manipulation,  and 
for  Other  Purposes.  S  Rep.  No.  1431.  74th  Cong..  1st 
Sess.  3  (1935). 

'  Commodity  Short  Selling.  UK.  Rop.  No  1151. 
72d  Cting..  1st  S'  .<£  3  ilsi3:y. 

*  Regulatiuii  \.M[ai  further  provides:  (a| 
Compel/the execvth>n  required,  excepliovs.  All 
purchases  and  sales  of  any  commodity  for  future 
delivery,  and  of  any  commodity  option,  on  or 
subject  to  the  rules  of  a  contract  market  shall  be 
executed  openly  and  competitively  by  open  outcry 
or  pos-ting  of  bids  and  offers  or  by  other  equally 
open  and  compclitive  methods,  m  the  trading  pit  or 
ring  or  similar  place  p.'ovided  by  the  contract 
market,  during  the  regular  hours  prescribed  by  the 
contract  market  for  trading  in  such  commodity  or 
commodity  option:  Provided,  hiywever.  That  this 
requirement  shall  no!  apply  to  transactions  which 
are  executed  noncompetiliiely  in  accordance  with 
written  rules  of  the  contract  market  which  have 
been  submitted  to  and  approved  by  the  j 
Commission,  specifically  providing  for  the 
noncoiTipetitive  executive  or  such  transactions. 


commodities,  or  of  traasfer  trades  or  ofTice 
trades  if  made  in  accordance  with  board  of 
trade  rules  *   *   *  approved  by  the 
Comtnission. 

The  Division  of  Trading  and  Markets 
("Division")  presented  a  report  on  EFPs 
to  the  Commission  in  October  of  1967.  In 
that  report,  the  Division  stated  that  the 
statutory  exception  for  EFPs  should  be 
limited  to  bona  fide  transactions  which 
strictly  comply  with  the  terms  of  section 
4c(a)  and  exchange  rules  and  which  are 
not  designed  to  accomplish  some 
otherwise  illegal  purpose.  At  the  same 
time,  however,  the  Division  stated  that, 
subject  to  these  requirements,  the 
exception  for  EFPs  contained  in  section 
4c(a)  should  not  be  confined  solely  to 
those  practices  in  existence  at  the  time 
the  statute  was  adopted.  Rather,  in  the 
Division's  view,  permitting  EFPs  to 
accommodate  the  changlAg  needs  of 
market  participants  is  consistent  with 
the  intent  of  Congress  to  preserve 
commercial  transactions,  so  long  as 
those  transactions  are  in  strict 
compliance  with  the  requirements  of 
section  4c(a)  and  exchange  rules.* 
Under  the  Division's  analysis,  an 
evaluation  of  the  bona  fides  of  any  ETP 
involves  a  determination  of  whether  the 
cash  transaction  is  consistent  with 
commercial  practices  for  other  such 
transactions,  independent  of  EFPs.' 
Accordingly,  the  Division  concluded 
that  the  failure  to  conform  to  standard 
commercial  practices  may  be  an 
indication  that  the  cash  transaction,  and 
thus  the  EFP.  is  not  bona  fide. 

As  a  result  of  the  importance  of  the 
cash  transaction  component  of  the  EFP 
to  the  Division's  analysis,  the  Division 
recommended  the  adoption  of 
regulations  specifically  requiring 
disclosure  of  documentation  of  the  cash 


'  In  this  connection,  the  Dnision  se(  fi-rlii  tliree 
requirements  of  all  EFPs  derived  trom  section  4c(a). 
In  general,  the  Division  concluded  that  all  EFPs  (1) 
must  consist  of  integrally  related  cash  and  futures 
transactions.  121  .-nust  provide  for  a  transfer  of 
ownership  of  the  cash  commodity  to  the  cash  buyer 
upon  performance  of  the  terms  of  the  contract,  with 
delivery  to  take  place  within  a  reasonable  period  of 
time  thereafter  and  (3)  must  be  between  separate 
parlies  to  the  FFP 

*  It  IS  the  eristence  of  a  cash  CL-mmodily 
atr.inKaction  which  distinguishes  EFPs  from  other 
tvpes  of  futures  transactions  Accordingly,  ether 
indicia  of  EFP  bona  fides  discussed  in  the  report 
relate  to  the  nature  of  the  cash  componen!,  the 
pricing  of  the  cash  and  futures  legs  of  the  EFP.  the 
siHIer's  ability  to  fulfill  the  obligation  lo  deliver  Iht- 
commodity,  and  the  buyer's  acquisition  of  the 
commodity  following  the  EFP 
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portion  of  an  EFP  in  order  to  ensure  that 
the  exchanges  and  the  Commission  have 
ihe  means  of  assess  fully  the  bona  fides 
of  such  transactions  and  to  monitor  this 
limited  exception  to  the  prohibitions 
against  noncompetitive  trading.  The 
Commission  finds  merit  in  this 
recommendation  and  therefore  is 
proposing  to  amend  Regulation  1.35  in 
order  to  ensure  that  records  of  the 
underlying  cash  transactions  are  fully 
iiccessible  to  the  exchanges,  the 
Commission,  and  the  United  States 
Department  of  Justice. 

II.  Recordkeeping  Requirements 
Relating  to  EFPs 

A.  Current  Rules 

The  present  regulatory  scheme 
broadly  addresses  the  issue  of  EFP 
recordkeeping.  Regulation  1.38(b) 
requires  that: 

[ejvery  person  handling,  executing, 
clearing,  or  carrying  trades,  transactions  or 
positions  which  are  not  competitively 
executed,  including  *  *   '  trades  involving 
the  exchange  of  futures  for  cash  commodities 
or  the  exchange  of  futures  in  connection  with 
cash  commodity  transactions,  shall  identify 
and  mark  by  appropriate  symbol  or 
designation  all  such  transactions  or  contracts 
and  all  orders,  records,  and  memoranda 
pertaining  thereto. 

Regulation  1.35(a)  requires  FCMs.  IBs. 
and  members  of  contract  markets  to 
"keep  full,  complete  and  systematic 
records,  together  with  all  pertinent  data 
and  memoranda,  of  all  transactions 
relating  to  its  business  of  dealing  in 
commodity  futures,  commodity  options, 
and  cash  commodities,"  and  to  retain 
such  records  and  produce  them  upon 
request  of  the  Commission  or  the  United 
States  Department  of  Justice.  In 
addition,  Regulation  1.35(e)(4)  directs 
that  each  contract  market  maintain  a 
record  showing  "by  appropriate  and 
uniform  symbols,  any  transaction  which 
is  made  noncompelitively  in  accordance 
with  written  rules  of  the  contract  market 
which  have  been  submitted  to  and 
approved  by  the  Commission  in 
accordance  with  the  provisions  of 
[Regulationj  1.38."  Further,  Regulation 
18.05,  17  CFR  18.05,  provides  that: 

jelvery  trader  who  holds  or  controls  a 
reportable  fut\ires  position  *   *   '  shall  keep 
books  and  records  showing  all  details 
concerning  all  positions  and  transactions  for 
future  delivery  in  the  commodity  on  all 
contract  markets.  •   •   •  and  all  positions  and 
transactions  in  the  cash  commodity,  its 
products,  and  by-products  and.  in  addition, 
commercial  activities  that  the  trader  hedges 
in  the  commodity  underlying  the  futures 
contract  in  which  the  trader  is  reportable. 

and  that  the  trader  furnish  information 
concerning  the  futures  and  cash 


commodity  transactions  to  the 
Commission  upon  request. 

Thus,  under  the  Commission's  current 
regulations,  every  person  "handling, 
executing,  clearing,  or  carrying"  EFPs 
must  identify  those  transactions  and  all 
related  documents.  Further,  every  FCM 
must  keep  systematic  records  of  all 
transactions  relating  to  its  business  of 
dealing  in  futures,  options,  or  cash 
commodities,  and  each  trader  holding  or 
controlling  reportable  futures  positions 
("large  trader")  must  keep  records  of  all 
futures  and  cash  commodity  positions 
and  transactions.  Finally,  every  contract 
market  must  maintain  a  record 
specifically  noting  all  EFPs.  Moreover, 
pursuant  to  sections  8  and  6(b)  of  the 
Act,  7  U.S.C.  12,  9.  and  Part  11  of  the 
Commission's  Regulations.  17  CFR  Part 
11,  the  Commission  has  access  to  a  wide 
range  documentation  that  may  be 
relevant  to  matters  under  its 
jurisdiction. 

The  Commission  believes  that  the 
availability  of  such  documentation  is 
essential  to  the  success  of  exchange 
surveillance  programs  for  monitoring 
FJ-Ts  and  determining  whether  they  are 
bona  fide.  It  is  equally  necessary  to  the 
Commission's  ability  to  monitor  the 
effectiveness  of  the  exchanges' 
surveillance  programs  with  respect  to 
EFPs  and  to  the  Commission's  ability  to 
review  such  trades  in  the  course  of 
routine  trade  practice  surveillance  or 
specific  investigations.  The  present 
regulations,  however,  do  not  state 
specifically  that  customers  who  are  not 
large  traders  must  document  cash 
transactions  underlying  EFPs.  Further, 
they  do  not  place  responsibility  for  the 
collection  of  such  documents  on  FCMs, 
IBs,  and  contract  market  members,  nor 
do  they  provide  the  contract  markets 
with  express  authority  to  request  such 
documents.  Accordingly,  the 
Commission  proposes  to  adopt  rules 
intended  to  assure  that  specific 
documents  evidencing  cash  transactions 
underlying  EFPs  are  created  and 
retained  in  accordance  with  cash  market 
practices  and  that  the  contract  markets 
and  the  Commission  have  an  effective 
and  efficient  means  of  obtaining  such 
documents  upon  request, 

B.  Proposed  Ru/es 

In  light  of  the  foregoing,  the 
Commission  proposes  to  amend     -    • 
Regulation  1.35  by  adding  a  new 
paragraph  (a-2),  comprising 
subparagraphs  (1),  (2),  (3),  and  (4).  which 
relates  to  the  production  of 
documentation  of  cash  transactions 
underlying  EFPs. 

1.  Proposed  Subparagraph  (a-2J(l} — 
Collection  of  customer  Documentation 


by  FCMs.  IBs.  and  Members  of  Contract 
Markets 

The  Commission  proposes  to  add  to 
Regulation  1.35  a  new  paragraph  (A- 
2)(1)  which  would  require  that  FCMs, 
IBs,  and  members  of  contract  markets, 
upon  request  of  the  exchange,  the 
Commission,  or  the  United  States 
Department  of  Justice,  obtain  from  their 
customers  and  provide  to  the  requesting 
body  documentation  of  each 
transactions  underlying  exchanges  of 
futures  for  physicals  as  such 
documentation  is  defined  in  proposed 
subparagraph  (a-2)(4).  The  Commission 
believes  that  ready  access  to  such 
documentation  is  necessary  to  the 
thorough  evaluation  of  EFPs.  The  ability 
to  obtain  that  documentation  from 
customers  will  allow  the  contract 
markets  to  examine  fully  EFPs  and  to 
meet  their  self-regulatory  duties  under 
Commission  Regulation  1.51, 17  CFR 
1.51,  to  ensure  the  propriety  of  those 
transactions.  The  production  of 
documents  similarly  will  facilitate  the 
Commission's  task  of  monitoring  the 
bona  fides  of  EFPs. 

2.  Proposed  Subparagraph  (a-2)(2) — 
Customer  Production  of  Documentation 
Upon  Reqeust 

Proposed  subparagaph  (a-2)(2)  is 
designed  to  serve  the  same  regulatory 
surveillance  purposes  as  proposed 
subparagraph  (a-2)(l).  Proposed 
subparagaph  (a-2)(2)  would  require  all 
customers  of  FCMs.  IBs.  and  contract 
market  members  to  create,  retain,  and 
produce  upon  request  of  the  FCM.  the 
IB,  the  contract  market  member,  the 
exchange,  the  Commission,  or  the 
United  States  Department  of  Justice 
documentation  of  the  cash  transactions 
underlying  EFP  transactions.  Of  course, 
a  customer's  inability  to  produce  such 
documentation  would  create  a  strong 
inference  that  an  EFP  is  not  bona  fide.' 

The  Commission  believes  that  it 
would  not  be  unreasonable  or 
inappropriate  to  require  customers,  who 
arc  parties  to  the  cash  transactions  and 
therefore  have  the  best  access  to  the 
requested  documents,  to  produce  those 
documents  for  examination.  Without 
this  corresponding  duty  upon  all 
customers,  FCMs,  IBs,  and  contract 
market  members  may  lack  an 
enforceable  means  of  fulfilling  the 
regulatory  requirement  of  proposed 
subparagraph  (a-2)(l)  and  instead 
would  be  forced  to  rely  on  voluntary 
customer  cooperation  for  access  to 
documents.  The  Commission  believes 
that  the  proposal  as  a  whole  would 
afford  an  appropriate  division  of 
responsibility  for  document  retention, 
collection,  and  production  between 


FCMs,  IBs,  contract  market  members, 
and  their  customers. 

3.  Proposed  Subparagraph  (a-2)(3)— 
Requirement  that  Contract  Markets 
Adopt  Rules  Pertaining  to  Document 
Production 

The  Commission  further  proposes  to 
add  a  new  subparagraph  (a-2)(3),  which 
requires  each  contract  market  to  adopt 
rules  mandating  that  its  members 
produce  documentation  of  cash 
transactions  underlying  EFPs,  Proposed 
subparagraph  (a-2)(3)  would  provide 
contract  markets  with  an  enforceable 
right  to  demand  the  production  of  the 
documentation  maintained  in  response 
to  proposed  subparagraphs  (8-2)(l}  and 
(a-2)(2)  in  furtherance  of  their  self- 
regulatory  responsibilities. 

4.  Proposed  Subparagraph  (a-2)(4) — 
Definition  of  "documentation" 

The  Commission  finally  proposes  to 
add  a  new  subparagraph  (a-2)(4)  which 
sets  forth  a  definition  of  the  term 
"documentation"  as  it  is  used  in 
proposed  paragraph  (a-2).  The  proposed 
definition  states  that  such 
documentation  consists  of  those 
documents  "customarily  generated  in 
accordance  with  cash  market  practices 
which  demonstrate  the  existence  and 
nature  of  the  cash  transactions, 
including,  but  not  limited  to,  contracts, 
confirmation  statements,  telex  printouts, 
invoices,  and  warehouse  receipts  or 
other  documents  of  title." 

C.  Limited  Additional  Recordkeeping 
Burden  Imposed  by  Proposed 
Recordkeeping  Rules 

The  proposed  amendment  to 
Regulation  1.35  are  intended  to  assure 
that  the  documentation  necessary  to 
effective  investigation  of  EFPs  is 
available  to  the  exchanges  and  to  the 
Commission,  without  imposing 
burdensome  additional  recordkeeping 
requirements  on  markets  or  market 
participants.  It  is  important  to  note  that 
FCMs  and  members  of  contract  markets 
tnust  keep  records  "of  all  transactions 
relating  to  its  business  of  dealing  in 
commodity  options,  and  cash 
commodities."  Moreover,  FCMs  and 
members  are  frequently  parties  to  one  or 
both  sides  of  an  EFP  transaction.  Thus, 
where  an  EFP  relates  to  an  FCM's  or 
contract  market  member's  business  of 
dealing  in  futures  or  cash  commodities, 
the  proposed  amendments  would  not 
impose  additional  recordkeeping 
obligations  on  those  entities  not  already 
required  by  Regulation  1.35(a).  Further, 
IBs,  who  normally  would  not  be  parties 
to  cash  transactions,  would  not  be 
required  to  maintain  records  of 


transactions  for  customers,  but  only  to 
obtain  and  produce  them  upon  request. 
The  Commission  believes  therefore  that 
the  proposed  amendments  would 
impose  upon  FCMs,  IBs,  and  contract 
market  members  only  the  minimum 
requirements  necessary  to  assure 
effective  monitoring  of  EFPs  by  the 
exchanges  and  the  Commission. 

Further,  the  amendments  would 
require  customers  to  produce  documents 
which  should  be  readily  accessible.  In 
this  regard,  customers  who  maintain 
documents  in  accordance  with  accepted 
cash  market  practices  should  be  able  to 
comply  with  proposed  subparagraph  (a- 
2)(2).  Moreover,  customers  who  are 
large  traders  already  must  maintain  and 
produce  upon  request  the  required 
documentation  in  accordance  with 
Regulation  18.05.  Thus,  the  proposed 
amendments  will  not  impose  a 
significant  burden  on  these  entities. 

Finally,  several  of  the  exchanges 
presently  require  that  their  members 
maintain  full  and  complete  records  of 
EFP  transactions,  including  cash 
transactions,  and  that  members  provide 
those  records  to  the  exchange  upon 
request.*  The  proposed  Commission 
rule,  however,  will  encourage  consistent 
treatment  of  similar  transactions  by  all 
exchanges.  Of  course,  regardless 
whether  exchanges  now  or  in  the  future 
have  such  rules,  exchanges  may 
continue  to  request  voluntary 
cooperation  from  market  participants 
under  existing  programs  relating  to  the 
exchange  responsibility  to  monitor 
trading. 

In  addressing  these  proposals, 
commenters  are  encouraged  to  direct 
their  comments  particularly  to  the  likely 
effectiveness  of  the  amendments  in 
achieving  the  Commissions  stated  goals. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  the  rules  on  small 
businesses.  The  Regulation  1.35 
amendments  proposed  here  would  affect 
contract  markets,  FCMs,  IBs,  contract 
market  members,  and  the  customers  of 


'  The  Commission  understands  that  commeicial 
practices  in  the  markets  in  which  EFPs  are 
transacted  contemplate  that  some  documentation  of 
the  cash  transaction  will  be  created. 


•  New  York  Mercantile  Exchange  CWYMEX") 
Rule  6.12  requires  that  each  seller  and  bu)er  satisfy 
the  Exchange  that  the  EFP  is  bona  fide,  and 
provides  that  clearing  members  shall  obtain  all 
documentation  related  to  the  EFP  a.nd  make  that 
documentation  available  at  Ihe  Exchange's  request. 
NYMEX  also  affirmatively  requires  that  each 
clearing  member  routinely  submit  documentation  of 
the  cash  transfer  for  every  EFP.  Chicago  Mercantile 
Exchange  Rule  538  requires  that  clearing  members 
and  brokers  handling  EFPs  maintain  full  and  clear 
records  of  the  transactions  along  with  all  pertinent 
memoranda.  The  Chicago  Board  of  Trade's  Rule 
444.01  is  similar,  as  is  Commodity  Exchange.  Inc. 
Rule  4.36. 


FCMs,  IBs,  and  contract  market 
members.  The  Commission  previously 
has  determined  that  contract  markets 
are  not  "small  entities"  for  the  purposes 
of  the  RFA,  and  that  the  Commission 
need  not  therefore,  consider  the  effect 
of  proposed  amendments  on  contract 
markets  in  relation  to  the  RFA.  47  FR 
18618, 18619,  April  30, 1982.  The 
Commission  has  also  determined  that 
FCMs  should  be  excluded  from  the 
defmition  of  "small  entity"  based  upon 
the  fiduciary  nature  of  the  FCM/ 
customer  relationships  as  well  as  the 
fact  that  FCMs  must  meet  minimum 
financial  requirements.  47  FR  18618, 
18619,  April  30, 1982. 

With  respect  to  IBs,  the  Commission 
has  stated  that  it  is  appropriate  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  some 
or  all  IBs  should  be  considered  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  such  entities  at  that 
time.  48  FR  35248,  35275-78,  August  3, 
1983.  Proposed  Regulation  1.35(a-2)  will 
"have  little  effect  on  IBs.  regardless  of 
size.  Pursuant  to  existing  Commission 
Regulation  1.57, 17  CFR  1.57.  IBs  will 
never  handle  customer  EFPs 
independently.  Regulation  1.57  requires 
that  IBs  open  and  carry  customer 
accounts  with  FCMs  and  that  they 
transmit  customer  orders  to  FCMs. 
Given  this  fact,  the  FCMs,  not  the  IBs, 
would  have  primary  responsibility  for 
customer  document  collection.  As  a 
practical  matter,  an  IB  would  be 
approached  for  customer  documents 
only  if  an  FCM  failed  in  its  document 
production  duty.  Thus,  IBs  of  any  size 
should  not  be  significantly  burdened  by 
the  proposed  rules. 

Like  IBs,  non-FCM  members  seldom 
will  be  called  upon  to  produce 
documentation  of  customer  EFPs.  Non- 
FCM  members  generally  transact  EFPs 
for  their  own  accounts.  In  those 
instances  where  non-FCM  members  may 
act  as  brokers  to  arrange  EFPs  between 
customers,  those  members  will  handle 
both  the  cash  and  the  futures  portions  of 
the  trade  and  will  be  acting  as  IBs.  In 
some  circumstances,  however,  the 
member  may  act  as  broker  between 
customers  only  as  to  a  cash  transaction, 
which  becomes  part  of  an  EFP  cleared 
through  an  FCM.  In  such  cases,  which 
are  likely  to  occur  infrequently,  the 
member  only  will  be  approached  for  the 
cash  documentation  if  the  FCM  clearing 
the  EFP  fails  to  fulfill  its  document 
production  duty.  Therefore,  the 
proposed  rules  should  not  place  a 
significant  burden  on  non-FCM 
members  of  any  size. 

Finally,  the  Commission  does  not 
believe  that  proposed  Regulation  1.35(a- 
2)  significantly  will  affect  customers  of 
FCMs.  IBs.  or  exchange  members  that 
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are  also  small  businesses.  For  most 
EFPs,  an  FCM  or  contract  market 
member  will  take  the  opposite  side  of  a 
customer  transaction  and  thus  will  be 
required  to  create  and  retain 
documentation  and  to  report  those 
transactions  under  existing  Regulation 
1.35(a).  For  most  EFPs,  then,  the 
participation  FCM  or  contract  market 
member  will  be  the  primary  source  for 
documentation  of  cash  transactions. 
Generally,  only  in  those  instances  when 
two  customers  trade  opposite  one 
another  would  the  customers  be  the 
originators  of  documentation  of  a  cash 
transaction,  although  they  must  create 
and  retain  such  documents  for  every 
transaction. 

In  most  markets,  customers  using 
EFPs  generally  will  be  large  entities 
such  as  commercial  market  participants 
(producers,  users,  etc.),  trade  houses, 
institutions,  banks,  pension  funds,  and 
dealers.  Although  EFP  users  in  tne 
currency  and  metals  markets  are  also 
primarily  large  entitiles  (i.e..  banks, 
bullion  dealers,  etc.).  some  participants, 
although  not  a  substantial  number — 
particularly  professional  traders,  small 
trade  houses,  small  corporations  and 
other  businesses — may  be  "small 
entitites.'  To  the  extent  that  any  small 
entities  do  fall  within  the  pur\'iew  of  the 
proposed  Regulation  1.35(a-2).  the 
recordkeeping  required  of  those  entities 
will  be  relatively  minor.  First,  the 
proposed  rules  require  only  that 
customers  create,  retain,  and  produce 
those  documents  customarily  generated 
in  accordance  with  cash  market 
practices."  Customers  presumably 
create  and  retain  these  documents  in  the 
normal  course  of  business  for  general 
business,  finrincial.  and  tax  reasons. 
Second,  the  proposed  rules  do  not 
require  that  customers  make  routine 
submissions.  The  records  of  only  a  small 
number  of  transactions  will  be 
requested  annually  so  the  temporal  and 
monetary  impacts  of  document 
production  on  any  single  small  entity 
should  be  minimal. 

Accordingly,  pursuant  to  section  3(a) 
of  the  Regulatory  Flexibility  Act,  Pub.  L 
96-354.  94  Sfat.  1168  15  II.S.C.  605(b)), 
the  Chairman,  on  behalf  of  the 
Commission,  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  signiHcant 
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»  ITie  proposfid  document  retention  would  fall 
ivithin  the  five-year  retention  requirement  of 
Commission  Rpgulation  laitdj.  17  CFR  1  31(a). 
Regulation  1.31  (d|  provides  that  all  books  and 
records  requirpd  to  be  kepi  by  the  Act  or  by  these 
reguJHtions  shall  be  kepi  for  a  period  of  five  year* 
from  the  date  thereof  and  shall  be  readily  accessible 
during  the  first  2  years  of  the  !5-year  period.  All  such 
books  and  records  shall  be  open  to  inspection  by 
any  representative  of  the  Commission  or  the  U.S. 
Department  of  justice. 


economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
Commission  particularly  invites 
comment  from  any  small  firms  which 
believe  that  promulgation  of  these  rules 
will  have  a  significant  economic  impact 
on  them. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA"),  44  U.S.C.  3501.  etseq..  imposes 
certain  requirements  on  federal 
agencies,  including  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA,  the  Commission  has 
submitted  the  proposed  Regulation 
1.35(a-2),  along  with  the  associated 
information  collection  requirements,  to 
the  Director  of  the  Office  of 
Management  and  Budget.  Further, 
pursuant  to  the  Office  of  Management 
and  Budget's  Regulation  1320.15(a).  5 
CFR  1320.15(a).  the  Com.mission  has  set 
forth  in  the  following  paragraph  a 
summary  of  the  public  reporting  burden 
related  to  the  proposed  amendments. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one-half  hour  per  response  for 
each  of  the  96  FCMs,  IBs,  or  contract 
market  members  expected  to  be 
required  to  collect  documents  from 
customers  during  a  year.  This  estimate 
includes  time  to  request,  obtain, 
organize,  and  provide  documents  to  the 
Commission  or  the  exchange.  Each  of 
the  estimated  96  customers  asked  to 
provide  documentation  annually  will 
spend  an  estimated  one  hour  per 
response  in  locating,  photocopying,  and 
providing  requested  documents  to  an 
FCM,  IB,  contract  market  member, 
contract  market,  the  Commission,  or  the 
United  States  Department  of  Justice. 
Finally,  each  customer  will  be  required 
to  maintain  documentation  of  cash 
transactions  underlying  EFPs  in  order  to 
comply  with  this  reporting  requirement. 
Each  of  the  1700  customers  transacting 
EFPs  at  reportable  levels  is  expected  to 
spend  an  average  of  two  hours  refining  a 
large  trader  report  document  filing 
system  and  two  hours  actually  filing 
documents  in  it  during  the  course  of  a 
year.  The  estimated  570  other  customers 
who  would  be  required  to  maintain 
documents  under  proposed  Regulation 
1.35(a-2)  are  expected  to  devote  an 
average  of  six  hours  to  developing  a 
filing  system  and  two  hours  to  filing 
documents  annually.  The  total  annual 
public  burden  related  to  proposed 
Regulation  1.35(a-2)  is  estimated  to  be 
11,504  hours.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 


including  suggestions  for  reducing  this 
burden,  to  Joseph  G.  Salazar.  CFTC 
Clearance  Officer.  2033  K  Street.  NW.. 
Washington,  DC  20581;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures,  Commodity 
options.  Contract  markets.  Customers. 
Exchanges  of  futures  for  physicals. 
Futures  commission  merchants, 
Introducing  brokers,  Members  of 
contract  markets.  Noncompetitive 
trading,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodit>-  Exchange  Act  and.  in 
particular.  Sections  4,  4c,  4g.  5,  5a,  8,  and 
8a  therefore,  7  U.S.C.  6,  6c,  6g,  7,  7a.  12, 
and  12a.  the  Commission  hereby 
proposes  to  amend  Chapter  I  of  Title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGUtJ^TtONS 
UNDER  THE  C0MM004TY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  2.  2a.  4,  4a.  6.  6a,  6b,  6c, 
6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  61,  6m.  6n.  6o.  7,  7a. 
8.  9,  12,  12a.  12c,  13a,  13a-l.  la  19.  21.  23,  and 
24,  unless  otherwise  stated. 

2.  Regulation  1.35  is  proposed  to  be 
amended  by  adding  paragraph  (a-2)  to 
read  as  follows: 

§  1.35    Records  of  casti  commodity, 
futures,  and  optktn  transactions. 

{a-2)(l)  Futures  commission 
merchants,  introducing  brokers,  and 
members  of  contract  markets.  Upon 
request  of  the  contract  market,  the 
Commission,  or  the  United  States 
Deparlment  of  Justice,  each  futures 
commission  merchant,  introducing 
broker,  and  member  of  a  contract 
market  shall  obtain  from  its  customers 
and  provide  to  the  requesting  body 
documentation  of  cash  transactions 
underlying  exchanges  of  futures  for  cash 
commodities  or  exchange  of  futures  in 
connection  with  cash  commodity 
transactions. 

(2)  Customers.  Eech  customer  of  a 
futures  commission  merchant, 
introducing  broker,  or  member  of  a 
contract  market  shall  create,  retain,  and 
produce  upon  request  of  the  futures 
commission  merchant,  the  introducing 
broker,  the  contract  market  member,  the 
contract  market,  the  Commission,  or  the 
United  States  Department  of  Justice 
documentation  of  cash  transactions 


underlying  exchanges  of  futures  for  cash 
commodities  or  exchanges  of  futures  in 
connection  with  cash  commodity 
transactions. 

(3)  Contract  markets.  Every  contract 
market  shall  adopt  rules  with  require  its 
members  to  provide  documentation  of 
cash  transactions  underlying  exchanges 
of  futures  for  cash  commodities  or 
exchanges  of  futures  in  connection  with 
cash  commodity  transactions  upon 
request  of  the  contract  market. 

(4)  Documentation.  For  the  purposes 
of  this  paragraph,  documentation  means 
those  documents  customarily  generated 
in  accordance  with  cash  market 
practices  which  demonstrate  the 
existence  and  nature  of  the  underlying 
cash  transactions,  including,  but  not 
limited  to,  contracts,  confirmation 
statements,  telex  printouts,  invoices, 
and  warehouse  receipts  or  other 
documents  of  title. 

*        *        •        •        « 

I    Issued  in  Washington,  DC  on  November  9, 

1988  by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-26474  Filed  11-15-88;  8:45  amj 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture  In  the  United  States; 
Adverse  Effect  Wage  Rate 
Methodology;  Correction 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Proposed  rule;  correction. 

summary:  The  Department  of  Labor  is 
correcting  an  error  in  the  preamble  of 
the  proposed  rule  for  the  adverse  effect 
wage  rate  methodology  for  the 
temporary  alien  agricultural  labor 
certification  (H-2A)  program.  The 
proposed  rule  appeared  in  the  Federal 
Register  on  October  28,  1988  (53  FR 
43722). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  M.  Bruening;  Telephone: 
202-535-0163  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  has  published  a 
proposed  rule  for  the  adverse  effect 
wage  rate  methodolo(?y  for  the 
temporary  alien  agricultu'-al  labor 
certification  (H-2A)  program.  The 
proposed  rule  appeared  in  the  Federal 


Register  on  October  28, 1988  (53  FR 
43722).  The  proposed  rule  contained  an 
error,  which  is  discussed  briefly  below 
and  is  corrected  by  this  document. 

Dated:  November  10,  1988. 
Ann  McLaughlin, 
Secretary  of  Labor. 

The  following  correction  is  made  in 
the  preamble  to  the  proposed  rule  for 
the  adverse  effect  wage  rate 
methodology  for  the  labor  certification 
process  for  the  temporary  employment 
of  aliens  in  agriculture  in  the  United 
States  (H-2A  program),  published  in  the 
Federal  Register  at  53  FR  43722  (FR  Doc. 
88-24954),  on  October  28, 1988. 

In  the  third  full  paragraph  in  the  first 
column  on  page  43723,  the  following 
words  shall  be  deleted,  "That  court 
recently  rules  [sic]  that  the  new 
explanation  was  unaccepted  because  it 
was  based,  in  part,  on  information  not  in 
the  rule-making  record  on  June  1.  While 
the  DOL  disagrees  with  the  ruling  and 
continues  to  litigate  that  issue,". 

For  an  additional  correction  to  this 
document  see  the  Corrections  section  of 
this  issue. 
[FR  Doc.  88-26409  Filed  11-15-88:  8:45  am] 

BILLING  CODE  4510-30-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3475-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Enviroiunental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  USEPA  proposes  to 
disapprove  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP)  for 
ozone.  The  revision  provides  an 
alternative  compli^ce  schedule  for 
Printpack,  Incorporated  (Printpack) 
which  is  located  in  Elgin,  Illinois.  This 
SIP  revision  would  allow  Printpack 
additional  time  to  reformulate  to  low- 
solvent  adhesives  for  its  adhesive 
laminating  equipment. 

USEPA  today  is  proposing  to 
disapprove  this  SIP  revision  because  the 
requested  compliance  date  extension  is 
inconsistent  with  relevant  portions  of 
the  Clean  Air  Act  and  USEPA  policy. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  16. 1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 


886-6031,  before  visiting  the  Region  V 
office.): 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch. 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604. 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield,  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  PI^ASE 
CONTACT:  Uylaine  E.  McMahan. 
(312)  886-6031. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  21, 1983.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
its  ozone  SIP  for  Printpack.  This  SIP 
revision  is  in  the  form  of  a  February  5, 
1981,  Opinion  and  Order  of  the  Illinois 
Pollution  Control  Board  (IPCB)  PCB  80- 
148.  It  grants  a  variance  trom  the 
existing  SIP  requirements  until 
December  31, 1985,  and  provides  a 
legally  enforceable  compliance 
schedule. 

Under  the  existing  federally  approved 
SIP,  Printpack's  paper  coating  operation 
is  subject  to  the  2.9  pounds  of  VOC  per 
gallon  emission  limitation  contained  in 
IPCB  Rule  205(n)(l)(C)  of  Chapter  2:  Air 
Pollution  of  the  IPCB  Rules  and 
Regulations.  Final  compliance  is 
required  by  December  31, 1982. 

In  lieu  of  the  compliance  date 
contained  in  the  federally  approved  SIP, 
the  State  is  proposing  an  extended 
compliance  schedule  for  Printpack. 

Printpack  manufactures  flexible 
packaging  for  use  primarily  by  the  food 
industry.  Printpack  is  located  in  the 
Northeastern  Illinois  urban  ozone 
nonattainment  area,  which  has  obtained 
an  extension  to  December  31,  1987,  to 
attain  the  ozone  national  ambient  air 
quality  standard.  USEPA  may  approve 
compliance  date  extensions  for  sources 
in  such  areas,  if  the  State  demonstrates 
that  the  extension  is  as  expeditious  as 
practicable  and  will  not  prevent  the  area 
from  attaining  the  ozone  standard  as 
expeditiously  as  practicable,  but  no 
later  than  the  end  of  1987. 

On  August  15,  1984,  the  lEPA 
submitted  Printpack's  documentation  of 
its  efforts  to  convert  to  low-solvent 
adhesives.  Additional  information  was 
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submitted  by  Printpack  on  November  7. 
1984.  This  documentation  included: 

1.  Internal  research  and  development 
reports  which  cover  the  period  from 
January  1979  to  January  1984,  which 
describe  Printpack's  continuing  efforts 
and  progress  in  developing  low  solvent 
adhesives; 

2.  Reports  which  describe  numerous 
trials  to  develop  low-solvent  adhesives: 

3.  A  description  of  the  company's 
correspondence  with  numerous 
suppliers  of  adhesives  coatings;  and 

4.  Information  demonstrating  progress 
made  by  the  company  in  substantially 
reducing  VOC  emissions  between  1981 
and  1984,  as  a  result  of  their  research 
and  development  efforts. 

This  documentation  does  not  satisfy 
the  Clean  Air  Act  and  USEPA's  policy 
on  compliance  date  extensions.  In 
particular,  the  State  has  not  adequately 
researched  the  compliance  status  of 
other  similar  sources  to  determine  if 
compliance  by  the  original  deadline  was 
reasonable. 

In  the  March  20, 1984,  Federal  Register 
{49  FR  10277),  USEPA  proposed  to 
disapprove  this  proposed  SIP  revision 
because  the  lUinois  Ozone  SIP  lacked  an 
approved  attainment  demonstration  for 
the  Chicago  nonattainment  area.  Since 
the  publication  of  the  March  20, 1984, 
Notice  of  Proposed  Rulemaking,  lEPA 
has  submitted  a  revised  ozone 
attainment  demonstration  which  USEPA 
proposed  to  approve  on  August  15, 1984 
(49  FR  32601).  However,  USEPA  recently 
proposed  to  disapprove  the  State 
attainment  demonstration  (52  FR  26404). 
July  14, 1987).  For  this  reason  USEPA 
believes  that  the  State  has  not 
adequately  demonstrated  that  this 
extension  will  not  interfere  with  timely 
attainment  of  the  ozone  standard  and 
RFP  in  the  intermin. 

Proposed  Actions 

USEPA  is  proposing  that  Printpack's 
schedule  to  achieve  final  compliance  by 
December  31, 1985,  is  not  approvable 
because  it  does  not  conform  with  the 
requirements  of  the  Clean  Air  Act  and 
policy  on  compliance  schedules.  First, 
the  State  has  not  shown  that  the 
requested  compliance  date  is  as 
expeditious  as  practicable.  In  addition, 
this  source  is  located  in  the  Chicago 
nonattainment  area  which  lacks  an 
approved  attainment  demonstration.  A 
more  detailed  discussion  of  the  rationale 
for  proposing  disapproval  of  the  State 
submission  and  of  the  Clean  Air  Act  and 
USEPA  policy  related  to  compliance 
date  extensions  appears  in  Appendix  A 
of  the  proposed  rulemaking  published  on 
November  8. 1988  at  53  FR  45103. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  supplemental 


proposed  riilemaking.  Public  comments 
received  on  or  before  December  16, 
1988,  will  be  considered  in  USEPA's 
final  rulemaking.  All  conmienta  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  office  at 
the  front  of  this  notice. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
applies  only  to  Printpack. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  March  31, 1987. 
Robert  Springer. 

Acting  Regional  Administrator. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register. 
November  Itt  19aa 

[FR  Doc.  88-26424  Filed  11-15-88;  8:45  am] 

BILLING  CODE  eSCO-SO-« 


40  CFR  Part  52 

(FRL  347S-S1 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  USEPA  announces  proposed 
rulemaking  to  disapprove  a  site-specific 
State  Implementation  Plan  (SIP)  revision 
to  the  ozone  portion  of  the  Ohio  SIP. 
This  SIP  revision  would  allow  the  ATEC 
Industries.  Incorporated  (ATEC) 
architectural  aluminum  extrusion 
coating  line  (KOOl)  in  Mahoning 
County.  Ohio  to  meet  the  volatile 
organic  compounds  (VOC)  limitation  of 
3.5  pounds  of  VOC  per  gallon  of  coating, 
minus  water  (3.5  lbs  of  VOC/gal),  as 
required  by  Ohio  Administrative  Code 
(OAC)  3745-21-09  (U)(l)(a)(iii).  on  a 
monthly  volume-weighted  average  in 
lieu  of  the  daily  volume-weighted 
average  reqired  by  OAC  Rule  3745-21- 
09  (B).  USEPA's  action  is  based  upon 
one  revision  request  and  several 
amendments  that  were  submitted  by  the 
Slate. 

USEPA  is  proposing  to  disapprove  this 
revision  because  the  State  did  not 
demonstrate  that  it  is  infeasible  to  use 
add  on  controls  to  comply  with  the 
reasonably  available  control  technology 
(RACT)  emission  limit  on  a  daily  basis 
and  that  an  averaging  period  shorter 
than  1  month  is  not  practicable. 


DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  16. 1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch, 

230  South  Dearborn  Street.  Chicago, 

Illinois  60604. 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control,  361 

East  Broad  Street,  Columbus,  Ohio 

43216. 

Coments  on  this  proposed  rule  should 
be  addressed  to:  (Please  submit  an 
original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uylaine  E.  McMahan.  (312)  886-6031. 
SUPPLEMENTARY  INFORMATION:  On  June 
17. 1985.  July  30, 1985.  and  October  25. 
1985,  the  Ohio  Environmental  Protection 
Aency  (OEPA)  submitted  a  revision 
request,  with  several  amendments  to  its 
ozone  SIP  for  ATEC.  This  revision 
consists  of  (1)  a  monthly  volume- 
weighted  average  limitation  (3.5  lbs.  of 
VOC/gal),  and  (2)  a  never-to-be- 
exceeded  (5.5  lbs  of  VOC/gal  for  any 
coating  used)  limit  for  an  architectural 
aluminum  extrusion  coating  line  (KOOl) 
located  at  ATEC  in  Mahoning  County. 
Ohio,  which  is  an  urban  nonattainment 
area  for  the  national  ambient  air  quality 
standard  (NAAQS)  ozone.  OEPA  also 
submitted  a  request  to  revise  the 
attainment  status  designation  for 
Mahoning  County  from  nonattainment 
to  attainment  for  the  ozone  NAAQS. 
This  redesignation  request  is  under 
USEPA's  review,  and  USEPA  will 
propose  action  on  it  in  the  near  future. 

Under  the  existing  federally  approved 
SIP,  each  architectural  aluminum 
extrusion  coating  line  is  subject  to  the 
VOC  limitation  containe  din  OAC  Rule 
3745-21-09  (U)(l)(iii)  |3.5  lbs  of  VOC/ 
gal|  and  is  subject  to  the  daily  volume- 
weighted  average  compliance 
requirements  contained  in  OAC  Rule 
3745-21-09  (B).  USEPA  approved  these 
rules  as  meeting  the  RACT  requirements 
of  the  Clean  Air  Act  on  October  31. 1980 
(45  FR  72122).  and  June  29. 1982  (47  FR 
28097). 

In  lieu  of  the  daily  volume-weighted 
average  limitation  required  by  the  SIP, 
the  State  is  proposing  that  the  coatings 
used  in  this  line  (KOOl).  which  applies 


a  wide  variety  of  coatings  to  various 
types  of  architectural  aluminum 
extrusions,  shall  not  exceed  3.5  lbs  of 
VOC/gal  as  a  monthly  volume-weighted 
average,  and  5.5  lbs  of  VOC/gal  for  any 
coating  used. 

USEPA's  January  20. 1984.  policy 
memorandum  entitled  "Averaging  Times 
for  Compliance  with  VOC  Emission 
Limits  "  contains  the  criteria  for 
evaluating  VOC  requests  for  extended 
averaging  which  are  as  follows: 

Criterion  1 

Extended  averaging  can  be  permitted 
where  the  source  operations  are  such 
that  daily  VOC  emission*  cannot  be 
determined,  or  where  the  application  of 
RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis. 

The  first  point  is  not  an  issue  is  this 
case  because  ATEC  has  never  claimed 
that  it  is  not  possible  to  determine  daily 
emissions.  As  to  the  second  point, 
control  could  be  obtained  either  from 
the  use  of  complying  low  solvent 
coatings  or  by  add-on  controls.  OEPA 
submitted  documentation  from  two 
coating  suppliers  to  demonstrate  that 
complying  aluminum  coatings  are  not 
currently  available.  However,  USEPA 
believes  this  information  is  inconclusive. 

OEPA  believes  that  add-on  control  is 
not  economically  reasonable  for  this 
source  because  the  cost  per  ton  of 
controlling  the  noncumplying  coatings 
(which  exceed  the  SIP  allowable  by  less 
than  10  tons  of  VOC  per  year)  would  be 
excessive.  In  particular,  OEPA  noted 
that  (1)  only  about  20  percent  of  the 
paints  being  used  exceed  3.5  lbs  of 
VOC/gal  and.  therefore,  add-on  controls 
would  not  be  needed  for  most 
operations.  (2)  less  than  20  percent  of 
the  VOC  emissions  are  emitted  from  the 
paint  bake  oven,  and  control  equipment 
on  the  oven  would  not  bring  A'TEC  into 
compliance  on  a  daily  basis,  and  (3) 
control  of  the  spray  booth  emissions 
would  require  a  change  in  the  parts 
loading  area  to  enclose  the  spray  area. 
Additionally,  control  of  the  spray  booth 
emissions  would  also  require  a  large 
volume  of  air  to  be  treated  due  to  Uie 
large  size  of  parts  being  painted. 
However,  OEPA  has  not  provided  any 
documentation  of  the  costs  for  add-on 
control  for  this  source. 

If  the  State  demonstrates  conclusively 
that  complying  low-solvent  coatings  are 
unavailable,  then  the  USEPA  would 
consider  an  alternative  RACT 
determination  for  the  existing  coatings. 
USEPA  is  proposing  to  disapprove  this 
revision  because  such  a  demonstration 
has  not  been  submitted. 

A  detailed  discussion  on  the  extent  of 
such  an  investigation  is  contained  in 


Appendix  A  of  the  proposed  rulemaking 
pubHshed  on  November  9. 1988  at  53  FR 
45285. 

Criterion  2 

The  area  must  not  lack  an  approved 
SIP  and  there  must  not  be  any  measured 
violations  of  the  ozone  standard. 

ATFX]  is  located  in  Mahoning  County, 
which  has  an  approved  1979  ozone  SIP 
and  has  had  no  measured  violations  of 
the  ozone  NAAQS  from  1982  through 
1985.  Therefore,  this  SIP  re\'isicn  request 
is  consistent  with  this  criterion. 

Criterion  3 

A  demonstration  must  be  made  that 
the  use  of  monthly  averaging  (greater 
than  24-hour  averaging)  will  not 
jeopardize  either  ambient  standards 
attairuncmt  or  the  reasonable  further 
progress  (RFP)  plan  for  the  area.  This 
must  be  accomplished  by  showing  that 
the  maximum  daily  increase  in 
emissions  associated  with  monthly 
averaging  is  consistent  with  the 
approved  ozone  SIP  for  the  area. 

OEPA  has  demonstrated  that  the 
growth  margin  for  the  Youngstown  area 
is  able  to  accommodate  the  maximum 
daily  increase  in  emissions  caused  by 
this  revision. 

Criterion  4 

Averaging  times  must  be  as  short  as 
practicable  and  in  no  case  longer  than 
30  days. 

OEPA  did  not  submit  an  adequate 
demonstration  that  it  is  not  feasible  for 
ATEC  to  meet  the  proposed  limit  using  a 
shorter  averaging  period  (e.g..  7  days  or 
15  days). 

USEPA  has  reviewed  this  variance 
and  has  determined  that  it  does  not 
meet  all  of  USEPA's  criteria  for  monthly 
averaging.  Therefore.  USEPA  is 
p,"oposing  disapproval  of  this  variance. 

USEPA  i.s  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  December  16, 1988,  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision,  if  disapproved,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  to  only  one  source, 
ATEC,  and  does  not  impose  any  new 
requirement  on  this  source. 

Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 


Dated:  March  31.  1987. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register 
November  10,  1988. 

|FR  Doc.  88-26425  Filed  ll-15-8a  8;45amJ 

nLLING  CODE  6S60-S0-« 

40  CFR  Part  52 

IFBL-3476-11 

Approval  and  Promulgation  of 
Impte mentation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
disapprove  a  site-specific  revision  to  the 
Ohio  State  Implementation  Plan  (SIP) 
for  ozone.  This  revision  is  a  request  for 
monthly  averaging  for  volatile  organic 
compound  (VOC)  emissions  for  an 
architectural  aluminum  extrusion 
coating  line  (KOOl)  at  Astro  Shapes. 
Incorporated  (Astro  Shapes).  This 
facility  is  located  in  Mahoning  County. 
Ohio. 

USEPA  is  proposing  to  disapprove  this 
SIP  revision,  because  it  has  not  been 
demonstrated  that  (1)  complying 
coatings  are  unavailable.  (2)  that  the 
increase  in  daily  emissions  are 
consistent  with  the  SIP  for  Yonngstown. 
and  (3)  that  the  application  of 
reasonably  available  control  technology 
(RACT)  is  infeasible  on  a  less  than 
monthly  basis. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEIPA  action  must  be 
received  by  December  16. 1988. 

ADDRESSES:  Copies  of  the  SIP  revision 

are  available  at  the  following  addresses 

for  review:  (It  is  recommended  that  you 

telephone  Uylaine  E.  McMahan.  at  (312) 

886-6031,  before  visiting  the  Reg. on  V 

Office. 

U.S.  Environmental  Protection  Agency. 

Regional  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago. 

Illinois  60604. 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street  Columbus,  Ohio 

43216. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Uyldine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V.  Chicago. 
Illinois  60604.  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION:  On  May 

15,  1986.  the  Environmental  Protection 
Agency  (OEPA)  submitted  a  proposed 
revision  to  its  ozone  SIP.  allowing 
monthly  averaging  for  an  architectural 
aluminum  extrusion  coating  line  (KOOl). 
This  operation  is  located  at  the  Astro 
Shapes  facility  in  Mahoning  County.' 
Ohio,  a  nonattainment  area  for  ozone. 

On  July  17. 1986.  USEPA  notified 
OEPA  that  the  May  15. 1986.  submittal 
requesting  a  monthly  average  for  Astro 
Shapes  was  deficient,  as  stated  in 
USEPA's  technical  support  document 
(TSD)  dated  July  2. 1986.  OEPA 
submitted  supplemental  information  on 
August  28. 1986,  to  support  this  revision. 

Existing  SIP  Requirements 

Under  the  existing  federally  approved 
SIP,  the  architectural  aluminum 
extrusion  coating  line  (KOOl)  is  subject 
to  the  control  requirements  contained  in 
Ohio  Administrative  Code  (OAC)  Rule 
3745-21-09(U){l)(a)(iii),  which  limits  the 
VOC  content  of  extreme  performance 
coatings  to  3.5  pounds  of  VOC  per 
gallon  of  coating,  minus  water.  OAC 
Rule  3745-21-04(0(28)  requires 
compliance  with  the  limit  by  December 
31, 1982.  Compliance  is  to  be  determined 
on  a  24-hour  basis.  USEPA  approved 
these  rules  as  meeting  the  RACT  * 
requirement  of  the  Clean  Air  Act  on 
October  31, 1980  (45  FR  72122),  and  June 
29.  1982  (47  FR  28097). 

Extended  Averaging  Time  Criteria 

USEPA's  January  20, 1984,  policy 
memorandum,  entitled  "Averaging 
Times  for  Compliance  With  VOC 
Emission  Limits",  contains  the  following 
criteria  for  evaluating  VOC  requests  for 
extended  averaging: 

Criterion  1 

Extended  averaging  can  be  permitted 
where  the  source  operations  are  such 
that  daily  VOC  emissions  cannot  be 


'  OEP.A  submitted  a  request  to  revise  the 
attainment  status  designation,  al  40  CHI  SLJ-m  for 
Mahoning  County  for  nonattainment  to  attHiiimenI 
for  the  ozune  national  ambient  air  quality  standard 
(NAAQSl.  Mahoning  County,  at  this  time,  is 
designated  a  nonattainment  area.  However,  there 
have  been  no  measured  violations  of  the  ozone 
NAAQs  from  1982  through  1985. 

•  A  definition  of  RACT  is  contained  in  a 
December  9. 1976.  memorandum  from  Roger 
Strelow.  former  Assistant  Administrator  for  Air  and 
Waste  Management.  RACT  is  defiend  as  the  lowosi 
emission  limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available  con.sidcring 
t<?i;hniilogii'al  and  economic  feasibility. 


determined,  or  where  the  application  of 
RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis. 

Criterion  2 

Sources  in  areas  lacking  approved 
SlP"s  or  in  areas  with  approved  SIP's  but 
showing  measured  violations,  cannot  be 
considered  for  longer  term  averages 
until  the  SIP  has  been  revised 
documenting  ambient  standards 
attainment  and  maintenance  of 
reasonable  further  progress  (RFP) 
(reflecting  the  maximum  daily  emissions 
from  the  source  with  long-term 
averaging). 

Criterion  3 

A  demonstration  must  be  made  that 
the  use  of  long-term  averaging  (greater 
than  24-hour  averaging)  will  not 
jeopardize  either  ambient  standards 
attainment  or  the  RFP  plan  for  the  area. 
This  must  be  accomplished  by  showing 
that  the  maximum  daily  increase  in 
emissions  associated  with  monthly 
averaging  is  consistent  with  the 
approved  ozone  SIP. 

Criterion  4 

Averaging  times  must  be  short  as 
practicable,  and  in  no  case  longer  than 
30  days. 

Analysis 

For  monthly  averaging  to  be 
approved,  it  must  be  demonstrated  that 
it  is  infeasible  to  meet  a  daily  VOC 
RACT  emission  limit,  e.g.,  through  the 
use  of  add-on  control  or  low  solvent 
technology.  If  the  State  demonstrates 
conclusively  that  complying  low-solvent 
coatings  are  available,  then  the  USEPA 
would  consider  an  alternative  RACT 
determination  for  the  existing  coatings. 
In  addition,  it  must  be  demonstrated 
that  a  monthly  averaging  period  is  the 
shortest  period  that  is  practicable  and 
that  the  increase  in  daily  emissions  is 
consistent  with  the  SIP.  OEPA  has 
demonstrated  that  add-on  controls  for 
this  source  would  be  economically 
unreasonable,  but  it  has  not  been 
demonstrated  that  the  source  has 
completely  analyzed  the  possibility  of 
low  solvent  coatings. 

A  detailed  discussion  of  the  extent  of 
such  an  analysis  appears  in  Appendix  A 
of  the  proposed  rulemaking  published  on 
November  9, 1988  at  53  FR  45285. 

Further,  it  has  not  been  demonstrated 
that  the  application  of  RACT  is 
infeasible  on  a  less  than  monthly  basis, 
and  that  the  maximum  increase  in  daily 
emissions  associated  with  monthly 
averaging  is  consistent  with  the 
approved  SIP  for  the  Youngstown  area. 


USEPA  is  proposing  to  disapprove  this 
SIP  revision  for  these  reasons. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  December  16. 1988.  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  Office  address  provided 
at  the  front  of  this  notice. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  effect  of  this  disapproval  is 
to  leave  in  effect  existing  emission 
limitations.  Therefore,  there  is  no 
change  or  any  impact  on  any  source  or 
community.  Additionally,  it  applies  to 
only  one  corporation.  Astro  Shapes. 

Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  February  10. 1987. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register 
November  10. 1988. 

(FR  Doc.  88-26426  Filed  11-15-88;  8:45  amj 
BILUNG  CODE  6S60-5<MI 


40  CFR  Part  52 
lFRL-3477-11 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking.      


summary:  USEPA  is  proposing  to 
disapprove  a  site-specific  revision  to  the 
Ohio  State  Implementation  Plan  (SIP) 
for  ozone.  This  revision  is  a  relaxation 
of  reasonably  available  control 
technology  (RACT)  for  volatile  organic 
compounds  (VOC)  involving  the  Paper 
Products  Company  (PPC)  roll  coating 
line.  This  facility  is  located  in  Hamilton 
County,  Ohio,  an  area  designated  as 
nonattainment  for  ozone. 

USEAP  is  today  proposing  to 
disapprove  this  SIP  because  (1)  it  has 
not  been  demonstrated  that  it  is 
technically  or  economically  infeasible 
for  PPC  to  meet  the  RACT  limit,  and  (2) 
the  State  has  not  shown  that  this 
variance  is  consistent  with  an 
approvable  attainment  demonstration 
for  the  Cincinnati  area. 


DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  16, 1988. 

addhesses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review;  (If  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago, 
Illinois  60604. 

Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control.  361 
East  Broad  Street.  Columbus.  Ohio 
43216. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Culezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V,  Chicago. 
Illinois  60604,  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION:  On  July 
16. 1986.  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted  a 
proposed  relaxation  of  RACT  for  a  roll 
coating  line  al  PPC.  located  in  Hamilton 
County.  Ohio.  The  roll  coating  line 
produces  paperboard  used  in  the  food 
industry.  "The  proposed  relaxation  of 
RACT  includes  the  following  conditions: 

1.  The  source  shall  not  apply  more 
than  10  gallons  of  coatings  in  any  one 
day. 

2.  PPC  must  keep  monthly  records  for 
all  coating  material  used  by  the  source. 

3.  PPC  must  submit  annual  reports  on 
source  emissions. 

The  variance  contains  no  limits  on 
emissions  or  emission  rates. 

On  October  2. 1986,  USEPA  notified 
that  the  July  16. 1986,  submittal  was 
deficient  (see  USEPA's  September  15. 
1986,  technical  support  document 
(TSD)).  The  OEPA  has  not  responded  to 
USEPA's  October  2, 1986,  letter 

Current  VOC  SIP 

Under  the  existing  federally  approved 
SIP.  each  roll  coating  line  is  subject  to 
the  control  requirements  contained  in 
OAC  Rule  3745-21-09(F),  and  the 
compliance  schedule  contained  in  OAC 
Rule  3745-21-04(C)(5).  These  rules 
require  PPC  to  meet  a  limit  of  2.9  pounds 
of  VOC  per  gallon  of  coating,  excluding 
water,  by  April  1,  1982.  USEPA 
approved  these  rules  as  meeting  the 
RACT  requirements  of  the  Clean  Air  Act 


(CAA)  on  October  31. 1980  (45  FR 
72122),  and  June  29. 1982  (47  FR  20897). 

DeHciencies  in  the  RACT  Relaxation 

An  exemption  from  the  VOC 
regulations  for  this  source  constitutes  a 
site-specific  relaxation  of  RACT  (i.e..  a 
source-specific  redefinition  of  RACT).  In 
order  for  such  a  relaxation  to  be 
approved  by  USEPA.  PPC  must 
demonstrate  that  compliance  with  the 
applicable  limit  is  technically  or 
economically  infeasible. 

PPC  believes  that  it  is  technically 
infeasible  to  meet  the  emission  limits  of 
2.9  pounds  of  VOC  per  gallon  of  coating 
(excluding  water)  through  the  use  of 
complying  coatings.  According  to  the 
supplier  of  the  vinyl  resin  used  to 
formulate  the  coating  used  for  PPC's 
paperboard  product,  it  is  technically 
infeasible  to  formulate  a  high  solids 
coating  using  this  resin  due  to  solubility 
constraints.  The  other  available  options 
are  waterbased  coatings  and  coatings 
using  an  exempt  solvent. 

Although  it  may  be  technically 
feasible  to  formulate  a  complying 
coating  using  the  vinyl  resin  and  an 
exempt  solvent  (methlyene  chloride),  the 
manufacturer  of  the  application 
equipment  used  by  PPC  believes  that 
use  of  this  soU  ent  would  probably  make 
the  existing  equipment  impossible  to 
use.  Therefore.  PPC  believes  the  only 
remaining  alternative  approach  is 
waterbased  coatings.  However,  any 
waterbased  coating  used  by  PPC  for  its 
bakery  trays  must  be  approved  by  the 
Food  and  Drug  Administration  (FDA). 
According  to  the  resin  supplier,  there 
are  very  few  water-based  resins  and 
polymers  available  that  are  FDA 
approvable.  PPC  claims  that  it  is 
continually  testing  new  water-based 
coatings  as  it  becomes  aware  of  them; 
but  so  far,  nothing  meets  all  of  the 
criteria. 

USEPA  has  reviewed  this  site-specific 
revision  for  PPC  and  determined  that  the 
company  has  not  provided  any 
documentation  to  demonstrate  that  it 
has  been  looking  for  and  testing  water- 
based  coatings.  In  addition.  PPC  must 
provide  documentation  showing  either 
that  add-on  control  is  not  cost-effective 
(on  an  annualized  dollars  per  ton  of 
VOC  controlled  basis),  or  that  the  added 
cost  of  such  equipment  would  make  if 
more  profitable  to  shut  down  the  line 
than  to  remain  operating.  A  detailed 
discussion  of  the  extent  of  an  acceptable 
investigation  of  the  feasibility  of 
meeting  a  SIP  limit  using  complying 
coatings  or  other  controls  is  contained  in 
Appendix  A  of  the  proposed  rulemaking 
published  on  November  9. 1988  at  at  53 
FR  45285. 


Air  Quality  Considerations 

PPC  is  located  in  Hamilton  County 
and  is  part  of  the  Cincinnati  ozone 
demonstration  area.  The  area  is 
designated  nonattainment  for  ozone  and 
currently  does  not  have  an  approved 
attainment  demonstration. 

The  OEPA  believes  that  approval  of 
this  revision  generally  will  not  interfere 
with  attainment  or  maintenance  of  the 
ozone  NAAQS  due  to  the  small  quantity 
of  noncomplying  emissions  (average  of 
11.6  kilograms  per  day  in  1985); 
however,  because  the  variance  does  not 
limit  PPC  to  any  specific  level  of 
emissions,  it  is  not  possible  to  determine 
the  effect  of  this  revision  on  air  quality 
in  the  Cincinnati  area.  This 
determination  would  have  to  be  based 
on  the  highest  emitting  coating  that 
could  be  used. 

A  State  seeking  to  revise  an  USEPA 
approved  emission  limit  for  a  source  in  a 
nonattainment  area  should  demonstrate 
that  the  requested  revision  would  not 
interfere  with  attainment  of  the  ozone 
standard  by  December  31. 1987.  or  with 
RFP  in  the  interm.  IL  as  here,  the 
requested  revision  is  an  uncompensated 
relaxation  of  an  emission  limit  the  Slate 
can  meet  this  burden  by.  among  other 
means,  demonstrating  that  the  unrevised 
SIP  provides  for  a  sufficient  "cushion"  to 
accommodate  the  relaxation.  In  other 
words,  the  State  could  demonstrate  that 
the  unrevised  SIP  provides  a  greater 
level  of  control  than  is  necessary  to 
ensure  RFP  and  timely  attainment.  The 
State  has  not  attempted  to  show  that  the 
demonstration  of  attainment  that  it 
submitted  for  Hamilton  County  account 
in  this  way  for  this  relaxation  of  the 
emission  limit. 

Based  upon  the  above  information. 
USEPA  is  proposing  to  disapprove  this 
site-specific  SIP  revision. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed  rule- 
making. Public  comments  received  on  or 
before  December  16. 1988.  will  be 
considered  in  USEPAs  final  ruiemaking. 
All  comments  will  be  available  ffjr 
inspection  during  normal  business  hours 
at  the  Region  V  office  address  provided 
at  the  front  of  this  notice. 

Under  Executive  Order  12291.  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  5  U.S.C.  6051b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Authority:  42  U.S.C.  7401-7642. 
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Dated;  December  31. 1986. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

Editorial  Note.  This  document  was  received 
by  the  Office  of  the  Federal  Register 
November  10,  1988. 

|FR  Doc.  88-26427  Filed  11-15-88;  8:45  amj 
BILLING  CODE  6S60-50-M 


40  CFR  Part  180 

IPP  5E3160/P467;  FRL-3477-51 

Pesticide  Tolerances  for  Dimethyl 
Tetrachloroterephthalate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY.  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residueattif  the  herbicide 
dimethyl  tetrachloroterephthalate  and 
its  metabolites  (referred  to  in  this 
document  as  "DCPA")  in  or  on  the  raw 
agricultural  crop  group  Brassica  (cole) 
leafy  vegetables.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  commodities 
within  the  group  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATE:  Comments,  identified  by  the 
document  control  number  [PP  5E3160/ 
P467),  must  be  received  on  or  before 
December  16. 1988. 
ADDRESSES:  By  mail,  submit  written 
comments  to: 

Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Programs  (TS-757C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460. 
In  person,  bring  comments  to:  Rm.  246, 
CM-2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
[CBI].  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  fur 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716C,  CM  *2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)-557-2310. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  5E3160 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Florida. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for 
combined  residues  of  the  herbicide 
dimethyl  tetrachloroterephthalate 
(DCPA)  and  its  metabolites  monomethyl 
tetrachloroterephthalate  (MTP)  and 
tetrachloroterephthalic  acid  (TPA),  all 
calculated  as  dimethyl 
tetrachloroterephthalate,  in  or  on  the 
raw  agricultural  crop  group  Brassica 
(cole)  leafy  vegetables,  as  defined  in  40 
CFR  180.34(f)(9){v)(A),  at  5.0  parts  per 
million  (ppm). 

Tolerances  are  currently  established 
for  residues  of  the  herbicide  in  or  on  the 
following  raw  agricultural  commodities 
in  the  crop  group  Brassica  (cole)  leafy 
vegetables:  Broccoli,  Brussels  sprouts, 
cabbage,  and  cauliflower  at  1  ppm; 
collards  and  kale  at  2  ppm;  and  mustard 
greens  at  5  ppm.  Broccoli,  cabbage  and 
mustard  greens  are  the  representative 
commodities  of  the  proposed  crop  group. 
With  the  establishment  of  the  crop 
group  tolerance,  tolerances  would  be 
established  at  a  uniform  level  for 
residues  of  the  herbicide  at  5  ppm  in  or 
on  broccoli,  Brussrls  sprouts,  cabbage, 
cauliflower,  collards,  kale,  and  mustard 
greens  and.  additionally  in  or  on  the 
remaining  commodities  within  the  crop 
group  including  kohlrabi,  Chinese 
broccoli,  Chinese  cabbage.  Chinese 
mustard  cabbage,  broccoli  raab,  and 
rape  greens  at  5  ppm.  Although  the  crop 
group  tolerance  for  residues  at  5  ppm 
will  apply  to  all  members  of  the 
Brassica  leafy  vegetable  crop  group  for 
purposes  of  uniformity,  actual  residues 
based  on  registered  use  patterns  are  not 
expected  to  exceed  existing  tolerances 
already  established  for  the  specific 
commodities  listed  above.  The 
incremental  risk  resulting  from  the 


proposed  use  of  DCPA  on  the  remaining 
commodities  in  the  group  will  not 
significantly  increase  dietary  risk. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  rat  feeding  study  with  a 
systemic  no-observed-effect  level 
(NOEL)  of  50  mg/kg/day  (1,000  ppm. 
highest  dose  tested).  The  study  is  not 
acceptable  under  persent  EPA 
Guidelines. 

2.  A  2-year  dog  feeding  study  with  a 
NOEL  greater  than  250  mg/kg  (10,000 
ppm). 

3.  A  rat  teratology  study  with 
maternal  and  fetotoxic  NOELs  of  2,0(X) 
mg/kg/day  (highest  dose  tested). 

Data  considered  desirable  but  lacking 
include:  a  chronic  feeding  study  and  a 
teratology  study,  each  in  a  second 
species;  oncogenicity  studies  in  two 
species;  a  reproduction  study;  and 
mutagenicity  studies. 

DCPA  and  its  metabolites  appear  to 
have  low  acute  and  chronic  toxicity 
based  on  the  limited  studies  that  have 
been  submitted  to  support  the  currently 
registered  pesticide  products.  However, 
the  Agency's  recent  evaluation  of  DCPA 
raised  concerns  about  the  chronic 
toxicological  effects  of  two 
manufacturing  impurities, 
hexachlorobenzene  (HCB)  and  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (2.3,7.8- 
TCDD).  The  Agency  performed  a 
preliminary  risk  assessment  based  on 
the  assumption  that  the  impurities  are 
found  in  DCPA  residues  in  the  same 
proportion  as  they  are  found  in  the 
technical  product.  The  agency  calculates 
the  potential  dietary  oncogenic  risk  from 
registered  uses  of  DCPA  at  2xlO"«  for 
HCB  and  1  xlO""  for  2.3.7.8-TCDD. 

The  provisional  acceptable  daily 
intake  (PADI),  based  on  the  2-yeur  rat 
feeding  study  (NOEL  of  50  mg/kg/day. 
or  1,0(X)  ppm)  and  using  a  100-fold  safety 
factor,  is  calculated  to  be  0.5  mg/kg/ 
day.  The  theorectical  maximum  residue 
contribution  (TMPC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.006574  mg/kg/day:  the 
current  action  for  Brassica  leafy 
vegetables  will  increase  dietary 
exposure  by  0.0000012  mg/kg/day,  0.02 
percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography,  is  available  in  the 
Pesticide  Analytical  Manual  (PAM), 
Vol.  II,  for  enforcement  purposes.  There 
are  currently  no  actions  pending  against 


the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency  and  the  fact 
that  there  are  no  animal  feed  items 
involved,  there  will  be  no  secondary 
residues  in  meat,  milk,  poultry,  or  eggs; 
the  tolerance  established  by  amending 
40  CFR  180.185  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  5E3160/P4671J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Document  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9fr- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 


Dated:  October  31, 1988. 
Edwin  F.  Tinsworth. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.185(a)  is  amended  by 
deleting  the  entries  for  the  commodities 
broccoli,  Brussels  sprouts,  cabbage, 
cauliflower,  collards,  kale,  and  mustard 
greens  and  by  adding  and  alphabetically 
inserting  the  entry  for  the  raw 
agricultural  commodity  crop  group 
Brassica  (cole)  leafy  vegetables,  to  read 
as  follows: 

§  180.185    Dimethyl 
tetrachloroterephthalate;  tolerances  for 
residues. 

(a)  *   *   * 


Commodities 


Parts  per 

million 


Vegetables,  leafy,  Brassica  (code) . 


[FR  Doc.  88-26428  Filed  11-15-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-520,  RM-6516] 

Radio  Broadcasting  Services; 
Woodstock  and  Broadway,  VA 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Ruarch 
Associates  licensee  of  Station 
WAZR(FM),  Channel  240A  at 
Woodstock,  Virginia,  proposing  the 
substitution  of  Channel  241B1  for 
Channel  240A  at  Woodstock,  and  the 
modification  of  its  license  to  specify 
operation  on  the  higher  class  channel,  as 
a  first  wide  coverage  are  FM  service.  A 
site  restriction  of  23.4  kilometers  (14.5 
miles)  southwest  of  the  community  is 


required.  The  restricted  site  coordinates 
are  38-45-29  and  78-43-36.  In  addition, 
in  order  to  accomplish  this  proposal 
Channel  226A  must  be  substituted  for 
Channel  238A  at  Broadway,  Virginia. 
DATES:  Comments  must  be  filed  on  or 
before  December  29, 1988,  and  reply 
comments  on  or  before  January  13, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Howard  W. 
Simcox,  Jr..  Esquire.  Borsari  &  Paxson. 
2100  M  Street  NW..  Suite  610. 
Washington.  DC  20037  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-520.  adopted  October.  11, 1988.  and 
released  November  8. 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-26465  Filed  11-15-88:  8:45  am| 
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This  section   of  the  FEDERAL  REGtSTER 
contains  documents  other  than  ruJes  of 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of   documents   appeanng   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  10, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
followinii  proposals  for  the  collection  of 
informarion  under  the  piovisions  of  the 
Papenvork  Reduction  Act  (44  U.S.C. 
Chapter  3.5)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposinfi  the  information 
collection:  (2)  title  of  the  information 
collection:  (3)  form  nur!ber(s}.  if 
applicable:  (4)  how  often  the  information 
is  requested,  (5)  who  will  be  required  or 
Bsked  to  r^-port;  (6)  an  estimate  of  the 
number  of  responses:  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
piovide  the  information:  (0)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
BIdg  ,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to;  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

•  Farmer's  Home  Administration 

7  CFR  1980-E,  Business  and  Industrial 

Loan  Program 
FmHA  449-2,  -4,  -22. 1980-68,  -70 
Recordkeeping;  On  occasion:  Quarterly 
Stale  or  local  governments;  Businesses 

or  other  for-profit 
17,562  responses;  71,893  hours;  not 

applicable  under  section  3504(h) 
lack  Holston  (202)  382-9738. 

Extension 

•  Agricultural  Stabilization  and 
Conservation  Service 

CFR  1423  Processed  Commodities 
Warehouse  Standards 

CCC-56.  CCC-29,  29-1,  29-2,  29-3;  CCC- 
32,  CCC-32-1,  32-2;  CCC-560.  CCC- 
55,  CCC-513.  CCC-56-1.  56-2 

On  occasion 

Business  or  other  for-profit;  Small 
businesses  or  organizations;  2,528 
responses;  2,275  hours;  not  applicable 
under  section  3504(h) 

Barry  Klein  (202)  447-4647. 

New 

•  Rural  Electrification  Administration 

Detail  of  Investment  in  Affiliated 

Companies 
REA  Form  479d 
Annually 
Small  businesses  or  organizations:  1,000 

responeses;  500  hours;  not  applicable 

under  section  3504(h) 
Monte  Heppe,  Jr.  (202)  382-8530. 
Larry  K.  Roberson, 

Action  Departmental  Clearance  Officer. 
[FR  Doc.  88-26490  Filed  11-15-88;  8:45  am| 
BILLING  CODE  3410-01-W 


Office  of  the  Secretary 

Establishment  of  Agricultural 
Technical  Advisory  Committee  for 
Trade  in  Processed  Foods 

action:  Notice. 

Notice  is  hereby  given  that  Secretary 
of  Agriculture,  after  consultation  with 
the  United  States  Trade  Representative, 
proposes  to  establish  an  Agricultural 
Technical  Advisory  Committee  for 
Trade  in  Processed  Foods. 

The  purpose  of  this  committee  is  to 
provide  advice  to  the  Secretary  and  the 
Trade  Representative  with  respect  to  the 
trade  policy  of  the  United  States 


pursuant  to  section  135(c)  of  the  Trade 
Act  of  1974  (Pub.  L.  93-618),  as  amended 
by  the  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39).  Meetings  of  this 
committee  will  be  open  only  to  members 
of  the  committee  in  accordance  with 
section  135(f)(2)  of  the  Act  unless 
otherwise  determined. 

The  estabUshment  of  this  committee  is 
in  the  public  interest  in  connection  with 
the  duties  of  the  Department  imposed  by 
the  Trade  Act  of  1974,  as  amended  by 
the  Trade  Agreements  Act  of  1979. 

Comments  may  be  submitted  to  Eileen 
M.  Rainey,  Assistant  to  the 
Administrator  for  Advisory  Committees, 
Foreign  Agricultural  Service,  U.S. 
Department  cf  Agriculture,  Room  5056 
South  Building,  Washington,  DC  20250 
until  December  1, 1988. 
|ohn  I.  Franks.  |r.. 
Assistant  Secreian.  for  A  drninistmtion- 

Issiied  at  Woshingtor.,  DC.  this  8th  day  of 
November,  1988. 

|FR  Doc.  «8-.;6414  Filed  11-15-88:  8:45  amj 
BILLING  COO£  3410-10-M 


CIVIL  RIGHTS  COMMISSION 

Nevada  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Nevada  Advisory  Committee  to 
the  Commission  will  convene  at  10:00 
a.m.  and  adjourn  at  12:00  noon  on 
December  2, 1988,  at  the  University  of 
Nevada.  Las  Vegas,  Wright  Hall.  Gold 
Room  «112,  4505  Maryland  Parkway, 
Las  Vegas,  Nevada  89154.  The  purpose 
of  the  meeting  is  to  discuss  the  draft  of 
the  Committee's  casino  employment 
study  and  to  review  data  on  casino 
employment  collected  from  the  U.S. 
Equal  Employment  Opportunity 
Commission. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Elizabeth  C. 
Nozero  or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 


(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  Washington,  DC,  November  8. 
1888. 

Melvin  L  Jenkins, 
Acting  Staff  Director. 
[FR  Doc.  88-26387  Filed  11-15-88;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  Chapter  35). 

Agency:  Minority  Business 
Development  Agency. 

Title:  Minority  Vendor  Profile  System. 

Form  Number:  Agency— MBDA  136; 
OMB-0640-0002. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  100  respondents;  5,000 
reporting  hours. 

A  verage  Hours  Per  Response:  .5  hours 
or  30  minutes. 

Needs  and  Uses:  This  form  is  used  to 
collect  information  on  minority  business 
capabilities  for  referral  to  procurement 
officials  interested  in  extending  contract 
bidding  opportunities  to  minority  firms. 
Respondents  are  minority  owners  of 
business  firms  capable  of  and  interested 
in  selling  goods  and  services  to 
government  agencies  and  other 
businesses. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  and  small 
businesses  or  organizations. 

Frequency:  On  occasion. 
I    Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  202/377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  November  10, 1988. 
Edward  Michals, 

Department  of  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-26469  Filed  11-15-88:  8:45  am) 

BILUNG  CODE  3S10-CW-M 


Export  Now  Advisory  Committee; 
Open  Meeting 

A  meeting  of  the  Export  Now 
Advisory  Committee  will  be  held  on 
January  12, 1989, 10:00  a.m.— 1:00  p.m.  at 
the  U.S.  Department  of  Commerce. 
Room  4830, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  Any  member  of  the  public 
may  submit  written  comments 
concerning  the  Committee's  affairs  at 
any  time  before  or  after  the  meeting. 

The  Committee  was  established  by 
the  Secretary  of  Commerce  on  February 
25, 1988  to  advise  Department  officials 
on  the  objectives  and  conduct  of  the 
Export  Now  Program,  including  methods 
of  increasing  public  awareness  of  the 
advantages  of  exporting,  improving 
Federal  coordination  with  state,  local 
and  private  sector  export  activities,  and 
implementing  programs  of  education 
and  training  to  increase  the  export 
effectiveness  of  all  segments  of  the  U.S. 
economy. 

The  purpose  of  the  meeting  is  to 
report  on  the  status  of  the  Export  Now 
Program  and  to  receive  advice  from  the 
public  on  the  conduct  and  future 
implementation  of  the  program.  A  more 
specific  agenda  will  be  available  to  the 
public  at  the  beginning  of  the  meeting. 

For  further  information  or  copies  of 
the  minutes,  contact  Lew  W.  Cramer  or 
John  Hayes,  Export  Now  Program, 
Herbert  C.  Hoover  Building,  Room  1066, 
14th  Street  and  Constitution  Avenue 
NW.,  Wasliington,  DC  20230,  (202)  377- 
2073. 

Date:  November  10. 1988. 
Robert  H.  Brumley, 
General  Counsel. 
[FR  Doc.  88-26447  Filed  11-15-88:  8:45  am] 

BILLING  CODE  3510-CW-ll 


Foreign-Trade  Zones  Board 

[Docket  36-88] 

Greater  New  Haven  Chamber  of 
Commerce;  Application  for  Subzone; 
Miles  Pharmaceutical  Plant,  West 
Haven,  CT 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  New  Haven 
Chamber  of  Commerce,  requesting 


special-purpose  subzone  status  for  the 
pharmaceutical  plant  of  Miles,  Inc.,  in 
West  Haven,  Connecticut.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
91u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  7. 1988.  The  applicant  has 
an  application  pending  with  the  Board 
for  a  general-purpose  foreign-trade  zone 
in  North  Haven.  Connecticut  (FTZ  Doc. 
16-88,  53  FR  9132,  3/21/88). 

The  Miles  plant  (51  acres)  is  located 
at  400  Morgan  Lane  in  West  Haven.  The 
facility  employs  some  1,500  persons  and 
is  used  to  produce  a  number  of 
pharmaceutical  products  such  as 
antibiotics,  antifungals,  anti-infectives, 
and  beta  blockers.  Miles  sources  many 
of  the  bulk  active  ingredients  and 
materials  abroad,  such  as  nifdipine, 
azlocillin,  nitrendipine,  ciprofloxacin, 
desonide,  diethylstilbestrol  ipsapiron, 
mezocillin  sodium,  mycospor,  niclocide. 
nimodipine,  nisoldipine,  praziquantel, 
biltricide,  applicators,  and  gauze.  The 
foreign  material  accounts  for  some  65 
percent  of  direct  costs.  Some  of  the 
products  are  exported. 

Zone  procedures  would  exempt  Miles 
from  Customs  duty  payments  on  foreign 
materials  used  in  its  exports.  On  its 
domestic  sales,  the  company  will  be 
able  to  choose  the  same  duty  rate  that 
applies  to  finished  pharmaceutical 
products.  Although  the  active 
ingredients  have  the  same  duty  rate  as 
the  finished  products  under  the  current 
tariff  schedule,  the  applicant  indicates 
that  under  the  Harmonized  Tariff 
System,  which  goes  into  effect  on 
January  1, 1989,  the  ingredients  will 
have  rates  ranging  from  7.4  to  81. 
percent,  whereas  the  end  products  will 
have  rates  of  6.2  or  6.3  percent.  The 
application  indicates  that  zone  savings 
would  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Edward  A. 
Goggin,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Northeast  Region,  100  Summer  Street, 
B'jston,  Massachusetts  02110;  and 
Colonel  Thomas  A.  Rhen,  Division 
Engineer,  U.S.  Army  Engineer  Division 
New  England.  420  Trapelo  Road. 
Waltham,  Massachusetts  02254. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
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addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  2& 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations. 
Port  Director's  Office.  U.S.  Customs 

Service,  Federal  Building,  150  Court 

Street,  New  Haven,  Connecticut  06511 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room  2835, 

14th  and  Pennsylvania  Avenue  NW.. 

Washington.  DC  20230 

Dated:  November  8, 1988. 
|ohn  I.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  88-28472  Filed  11-15-88;  8:45  am) 

BILUNG  CODE  3510-OS-M 


International  Trade  Administration 
lA-sea-oosi 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Tentative  Determination  to  Revoite  in 
Part 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

and  tentative  determination  to  revoke  in 

part.  

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  two  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan.  The  review  covers 
four  manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  May  1. 1986  through  Ap;il  30. 
1987.  The  review  indicates  the  existence 
of  dumping  margins  for  one 
manufacturer  and  zero  dumping  margins 
for  a  second  manufacturer.  Two 
rnspondents  had  no  shipments. 
As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  The  Department  has 
tentatively  determined  to  revoke  the 
.intidumping  duty  order  with  respect  to 
Yieh  Hsing.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results  and  tentative  determination  to 
revoke  in  part. 
EFFECTIVE  DATE:  November  16.  1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Anne  D'Alauro  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  20, 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
41218)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan.  The  petitioner  and 
two  respondents  requested  in 
accordance  with  S  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review  for  the  period 
May  1, 1986  through  April  30, 1987.  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  June  19, 1987  (52  FR  23330).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

On  July  25, 1988,  the  petitioner 
withdrew  its  request  for  review  with 
respect  to  Kao  Hsing  Chang  Iron  and 
Steel  Corp.,  Ltd.  The  Department  has  not 
honored  the  petitioner's  withdrawal  of 
their  request  since  this  request  was 
received  404  days  after  initiation  of  the 
review  and  after  the  receipt  of  Kao 
Hsing  Chang's  response. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes.  The 
Department  defines  such  merchandise 
as  welded  carbon  steel  pipes  and  tubes 
of  circular  cross  section,  with  walls  not 
thinner  than  0.065  inches,  and  0.375 
inches  or  more  but  not  over  4.5  inches  in 
outside  diameter,  which  are  currently 
classifiable  under  items  610.3231. 
610.3234.  610.3241,  610.3242.  610.3243  and 
610.3252  of  the  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA"). 
and  under  item  7306.30.50  of  the 
Harmonized  Tariff  Schedule  ("HTS"). 

The  review  covers  four 
manufacturers/exporters  of  certain 
Taiwan  circular  welded  carbon  steel 
pipes  and  tubes. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
def.ned  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  packed 
f  o.b.  or  c.  &  f.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  apphcable.  for 
foreign  inland  freight,  ocean  freight. 


brokerage  and  handling  charges, 
warehouse  charges,  taxes  not  collected 
by  reason  of  the  exportation  to  the 
United  States,  and  duty  drawback.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  for 
Yieh  Hsing  Enterprise  Co.,  Ltd.,  the 
Department  used  home  market  sales,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  there  were  sufficient  sales  of  such 
or  similar  merchandise  in  the  home 
market  We  used  constructed  value,  as 
defined  in  section  773  of  the  Tariff  Act, 
as  the  basis  for  calculating  foreign 
market  value  for  An  Mau  Steel  Co.,  Ltd., 
since  there  were  no  sales  of  such  or 
similar  merchandise  in  the  home  market 
or  to  third  countries. 

Home  market  price  was  based  on  the 
packed  delivered  price  to  unrelated 
customers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
inland  freight,  and  differences  in  the 
credit  expenses  and  the  physical 
characteristics  of  the  merchandise.  No 
other  adjustments  were  claimed  or 
allowed. 

We  calculated  constructed  value  as 
the  sum  of  materials  and  fabrication 
costs,  general  expenses,  profit,  and  the 
cost  of  packing.  Since  An  Man's  actual 
general  expenses  were  less  than  ten 
percent  of  the  sum  of  materials  and 
fabrication  costs,  we  used  the  ten 
percent  statutory  minimum  for  general 
expenses,  as  provided  by  section  773  of 
the  Tariff  Act.  We  examined  the 
industry  profit  rate  since  An  Mau  does 
not  sell  the  same  general  class  or  kind  of 
merchandise  in  the  home  market  or  to 
third  countries.  Since  that  profit  rate 
less  than  eight  percent  of  the  sum  of 
materials  costs,  fabrication  costs,  and 
general  expenses,  we  used  the  eight 
percent  statutory  minimum,  as  provided 
by  section  773  of  the  Tariff  Act. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  to  Revoke  in 
Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


MaiHitacturef ' 
exporter 

Time  period 

Welg^t• 
ed- 
aver- 
age 
matgin 
(per- 
cent) 

Yieh  Hsing 

06/01/86-04/30/87 

000 

Manutacturer ' 

e>  porter 

Time  pencd 

Weight- 
ed- 
aver- 
age 

margin 
(per- 
cent) 

An  Mau  Steel 

Far  East  MacNnery 
Kao  Hsing  Chang 
Iron  and  Steel 

06/01/96-04/30/87 
05/01/86-04/30/87 

05/01/86-04/30/87 

0.89 
•OOO 

■000 

'  No  shipments  du/ing  the  review  period;  margin 
from   last  review  m  which   there  were  shipmerrts. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested. 
will  be  held  35  days  after  the  dale  of 
publication,  or  the  first  workday 
thereafter.  Pre-heari.ng  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above  for  An  Mau.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  by  13  CFR 
353.48(b),  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margin  shall  be  required  for  An  Mau. 
Because  there  was  no  margin  for  Yieh 
Hsing,  Far  East  Machinery,  and  Kao 
Hsing  Chang  Iron  and  Steel,  no  cash 
deposit  shall  be  required  for  those 
companies.  For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  adminisfrative 
revi(!ws,  whose  first  shipments  occurred 
after  April  30, 1987  and  who  is  unrelated 
to  any  reviewed  firm,  a  cash  deposit  of 
.89  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  certain  Taiwanese  circular 
welded  carbon  steel  pipes  and  tubes 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Yieh  Hsing  has  requested  partial 
revocation  of  the  order  and,  as  provided 
for  in  §  353.54(e)  of  the  Commerce 
Regulations,  has  agreed  in  writing  to  an 


immediate  suspension  of  liquidation  and 
reinstatement  of  the  order  under 
circumstances  specified  in  the  written 
agreement.  Yieh  Hsing  has  had  no  sales 
at  less  than  fair  value  for  two  years. 
Theiefore,  we  tentatively  determine  to 
revoke  in  part  the  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan  with  respect  to  Yieh 
Hsing.  If  this  partial  revocation  is  made 
final,  it  will  apply  to  ail  unliquidated 
entries  of  this  merchandise 
manufactured  by  Yieh  Hsing  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review,  tentative 
determination  to  revoke  in  part  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  (c)  of  die  Tariff  Act  (19 
U.S.C.  1675(a)(1)  and  (c))  and  19  CFR 
353.53a  and  353.54. 
|an  W.  Mares, 

Assistant  Secretary  for  Impart 
A  dministration. 

Date:  November  8, 1988. 
[FR  Doc.  88-26470  Filed  ll-15-8a-  a:43  am) 
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IC-357-052) 

Non-Rubber  Footwear  From  Argentina; 
Final  Results  of  CourrtervaHing  Duty 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

countervailing  duty  administrative 

review. 


SUMMARY:  On  April  27, 1988,  tiie 
Department  of  Conmierce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  non-rubber  footwear  from  Argentina. 
We  have  now  completed  that  review 
and  determine  the  total  bounty  or  grant 
during  the  period  January  1, 1986 
through  December  31, 1986  to  be  zero  for 
24  firms  3.13  percent  ad  valorem  for  aU 
other  firms. 

effective  date:  November  16.  1968. 
FOR  FURTHER  INFORMATION  CONTACT 
Lorenza  Olivas  or  Bernard  Carreau. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Co.nimerce,  Washington.  DC  20230: 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  27,  1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
15094)  the  preliminary  results  of  its 


administrative  review  of  the 
countervailing  duty  order  on  non-rubber 
footwear  from  Argentina  (44  FR  3474. 
January  17. 1979).  The  Department  has 
now  cond'-Lted  that  admimstrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act  ). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Argentine  footwear 
described  in  Part  lA  of  Schedule  7  of  the 
Tariff  Schedules  of  the  United  States 
Annotated,  excluding  items  700.5100 
through  700.5400,  700.5700  through 
700.7100,  and  700.9000.  These  produces 
are  currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  listed  in  the  Appendix  to  this 
notice. 

The  review  covers  the  period  January 
1, 1986  through  December  31, 1986  and 
three  programs:  (1)  A  rebate  of  indirect 
taxes;  (2)  post-export  financing:  and  (3) 
pre-export  financing. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  restilts.  We  received  written 
comments  from  the  Ai^entine  Footwear 
Industry  Federation  ("the  Federation"). 

Comment  1:  The  Federation  argues 
that  the  appropriate  benchmark  for 
measuring  the  benefits  from  pre-  and 
post-export  financing  is  the  yearly 
average  of  only  the  regulated  interest 
rafes,  not  the  average  of  both  the 
regulated  and  the  unregulated  rates.  The 
Federation  points  out  that  according  to 
the  Subsidies  Appendix  (46  FR  13016) 
(1984),  the  Department's  practice  of 
using  a  national  average  commercial 
interest  rate  to  measure  the  benefit  from 
short-term  preferential  loan  programs 
was  adopted  to  avoid  the  administrative 
burden  of  having  to  compute  company- 
specific  benclimarks.  The  Federation 
maintains  that  it  is  not  requesting  the 
Department  to  use  company-specific 
benchmarks.  Rather,  because  non- 
rubber  footwear  producers  provided 
evidence  that  they  were  able  to  secure 
standard  commercial  loans  at  the 
regulated  interest  rates,  it  is  asking  the 
Department  to  compute  the  btncfaxnark 
using  only  those  interest  rates  that  were 
available  to  the  specific  exporters 
covered  by  this  review. 

Department's  Position:  We  disagree. 
The  benchmark  rate  should  refler:!  the 
picdominani  alternative  sources  of 
short-term  financing  available  to  an 
average  firm  in  Argentina.  Since 
unregulated  interest  rate  loans  make  up 
a  significant  portion  of  the  lending  in 
Argentina,  it  is  appropriate  to  include 
them  in  the  national  average 
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benchmark.  [See  OH  Country  Tubular 
Goods  from  Argentina;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (53  FR  846,  January  9. 1987):  and 
Roses  and  Other  Cut  Flowers  from 
Colombia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (52  FR  248,  December  28. 1987).) 
Comment  2:  The  Federation  requests 
that  the  Department  correct  certain 
clerical  errors  in  its  calculations  of  the 
benefits  from  the  pre-  and  post-export 
financing  programs  in  the  preliminary 
results. 

Department's  Position:  With  regard  to 
Mocassino.  we  have  revised  our 
calculations  in  those  instances  where 
we  used  the  incorrect  loan  value  to 
determine  the  pre-export  financing 
benefit.  We  have  also  weight-averaged 
Cerro's  pre-export  financing  benefits 
based  on  its  non-rubber  footwear 
exports  to  the  United  States. 

In  our  preliminary  results,  we  based 
our  benchmark  rate  on  a  six-month 
average  of  the  regulated  and 
unregulated  interest  rates  because  the 
level  of  pre-  and  post-export  lending  to 
most  of  the  footwear  producers  was 
disproportionately  spread  between  the 
first  and  second  half  of  the  year.  Since 
the  monthly  regulated  and  unregulated 
rates  did  not  vary  greatly  during  the 
review  period,  we  have  now  used  a 
yearly  average  benchmark.  (See  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing 
Duty  Orders:  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  Products  from 
Argentina.  (53  FR  37619,  September  27, 
1988).) 

Adjusting  for  all  these  changes,  we 
determine  the  benefit  to  be  2.57  percent 
ad  valorem  for  pre-export  financing  and 
0.56  percent  ad  valorem  for  post-export 
financing. 

Comment  3:  The  Federation  argues 
that  the  Department  should  grant  a  zero 
duty  deposit  rate  to  new  companies  that 
did  not  export  to  the  United  States 
during  the  period  of  review.  The  new 
exporters  have  individually  certified 
that  they  have  not  received,  and  will  not 
apply  for,  either  pre-  or  post-export 
financing,  the  two  programs 
preliminarily  found  countervailable  by 
the  Department  in  this  review.  Similarly, 
the  Department  should  grant  a  zero  duty 
deposit  to  three  companies  found  to 
have  received  benefits  during  the  review 
period  that  have  also  certified  they  will 
not  receive  either  pre-  or  post-export  ^ 
financing  in  the  future. 

Department's  Position:  Generally,  to 
be  considered  for  a  zero  rate  for 
purposes  of  cash  deposit  of  estimated 
coutervailing  duties,  a  company  must 
have  exported  during  the  review  period. 
If  a  company  has  not  exported  during 


the  review  period,  we  have  no  "track 
record"  on  which  to  rely  in  determining 
the  appropriate  cash  deposit  rate. 
Therefore,  until  the  new  companies 
demonstrate  otherwise,  the  "all  other" 
rate  is  our  best  estimate  of  the 
countervailable  benefits  received  by 
these  companies.  This  has  long  been  our 
practice,  not  only  for  new  companies, 
but  also  for  all  unknown  exporters.  (See 
e.g..  Certain  Textile  Mill  Products  from 
Mexico:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (52  FR 
45010.  November  24, 1987);  cf  Asahi 
Chemical  Industry  Co.  v.  United  States. 
548  F.  Supp.  1261. 1267  (Ct.  Infl  Trade 
1982)  (Asahi).  holding  reasonable  the 
Department  s  use  of  most  recent  price 
and  value  information  to  establish 
margins  when  there  ware  no  entries 
during  the  period  of  revitw.) 

Our  policy  regarding  the  companies 
that  did  export  during  the  review  period 
is  to  set  a  cash  deposit  rate  that  reflects 
our  best  estimate  of  the  current  benefit 
that  those  companies  receive  from 
countervailable  programs.  We  normally 
change  the  cash  deposit  rate  if  a 
program-wide  change  has  occurred 
before  the  publication  of  our  preliminary 
results,  or  if  some  other  change  has 
occurred  that  we  are  able  to  verify 
before  publishing  the  preliminary 
results.  In  this  case,  neither  has 
occurred  with  respect  to  the  new 
companies  or  the  companies  found  to 
have  received  benefits  during  the  period 
of  review.  Therefore,  we  conclude  that 
the  cash  deposit  rate  should  be  the  same 
as  the  assessment  rate  for  all 
companies. 

Comment  4:  The  Federation  contends 
that  the  cash  deposit  requirements  of  the 
Commerce  Regulations  do  not  apply  to 
new  exporters  because  new  exporters 
were  not  subject  to  an  administrative 
review.  Therefore,  it  is  not  logical  for  the 
Department  to  assign  the  "all  other"  rate 
to  new  exporters.  If  the  Department 
believes  it  must  set  a  cash  deposit  rate 
for  new  exporters,  it  should  base  that 
rate  on  any  relevant  facts  collected 
during  the  review,  including  the 
renunciation  certifications.  In  this  way, 
the  duty  deposit  rate  will  realistically 
correspond  to  the  established  facts. 

Department's  Position:  We  disagree 
with  the  Federation's  contention  that  the 
cash  deposit  rate  set  in  an 
administrative  review  does  not  apply  to 
new  exporters.  Section  701  of  the  Tariff 
.Act  provides  for  the  imposition  of 
countervailing  duties  on  all  merchandise 
imported  into  the  United  States,' the 
production  or  exportation  of  which 
receives  a  subsidy.  Consequently,  in  an 
administrative  review,  we  review 
exports  of  all  merchandise  except 
exports  of  merchandise  from  companies 


that  have  been  excluded.  We  cannot 
exclude  a  company  from  a 
countervailing  duty  order  once  the  order 
is  issued.  Requests  for  company 
exclusions  must  be  submitted  within  30 
days  of  publication  of  a  ntoice  to  initiate 
an  investigation,  and  the  decision  as  to 
the  exclusion  must  be  made  in  the 
Department's  final  determination  (19 
CFR  355.38).  No  company  has  been 
excluded  from  this  order.  All  Argentine 
firms  exporting  non-rubber  footwear  to 
the  United  States  are  subject  to  the 
results  of  this  review,  including  the  new 
exporting  firms.  Consequently,  the  "all 
other"  rate  for  duty  deposit  purposes 
applies  to  the  merchandise  exported  to 
the  United  States  by  ail  firms,  v.hether 
or  not  the  firms  exported  during  the 
period  of  review.  (Cf.  Asahi.) 

Comment  5:  The  Federation  claims 
that  the  Department's  selection  of  the 
"all  other"  rate  as  the  duty  deposit  rate 
for  the  new  exporters  is  arbitrary  and 
capricious.  Since  the  Trade  and  Tariff 
Act  of  1984  provides  for  the  automatic 
assessment  of  countervailing  duties  in 
the  amount  of  the  estimated  duty 
required  at  the  time  of  entry,  the  duty 
deposit  rate  could  become  the  final 
assessed  countervailing  duty  rate  if  a 
review  is  not  requested.  The 
countervailing  duties  actually  assessed 
on  current  entries  by  the  new  exporters 
could  reflect  a  "benefit"  that  bears  no 
relation  whatsoever  to  reality. 

Due  process  is  denied  the  new 
exporters  if  the  duty  deposits  required 
for  1988  and  1989  entries  are  based  on 
outdated  or  erroneous  information  for 
1986. 

Department 's  Position:  We  disagree 
with  the  Federation's  claim  that  our 
selection  of  the  "all  other"  rate  as  the 
duty  deposit  rate  for  new  exporters  is 
arbitrary  and  capricious.  (See  our 
positions  on  Comments  3  and  4.)  The 
Federation  has  the  opportunity  in 
January  1989  to  request  a  review  of  1988 
entries,  and  in  January  1990,  of  1989 
entries.  If  we  receive  review  requests  for 
those  years,  we  will  collect  updated 
information.  Whether  we  conduct 
reviews  or  follow  the  automatic 
liquidation  procedure,  we  believe  that 
due  process  is  fully  served. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  zero  for  the  24  firms  listed 
below  and  3.13  percent  ad  valorem  for 
all  other  firms  for  the  period  January  1. 
1986  through  December  31, 1986. 

The  following  firms  received  no 
benefits  during  the  period  of  review: 

1.  Alarsu  S.A. 

2.  Alikon 


3.  Alpargatas  S.AJ.C 

4.  Armeny  S~\. 

5.  Balassi  E  Hijos  SJ\. 

6.  Barttolome  Blengio  y  Cia 

7.  Bonsoir  S.R.L. 

8.  Boreal  S.A. 

9.  Camboriu  S.R.I. 

10.  Casa  Corazon  Cueros  S.R.L. 

11.  Costa  S.A. 

12.  Creacionea  Ketal  S.R.L. 

13.  Dinor  S.A. 

14.  E-Meu  S.R.L. 

15.  Fabrica  De  Calzado  M.S.  S.A. 

16.  Jose  Cabrabs  E  Hijos 

17.  Jose  Gravagna  S.A. 

18.  La  Scarpa  S.A. 

19.  Linea  Vanguard  S.A. 

20.  Mdcri  Calz  S.A. 

21.  Mocasineria  Morganti  S.R.L 

22.  Orlando  Asan 

23.  Pell  Cuer  S.R.L 

24.  Vogue  Shoes  S.R.L. 

The  Department  therefore  will  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
entries  of  this  merchandise  from  the  24 
firms  listed  above  and  to  assess 
countervailing  duties  of  3.13  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  all  other  firms 
exported  on  or  after  January  1,  1986  and 
on  or  before  December  31, 1986. 

Further,  as  provided  by  section 
751{a;(lJ  of  the  Tariff  Act,  the 
Department  will  instruct  the  Cu.stoms 
Service  to  waive  cash  deposits  of 
estimated  countervailing  duties  on 
shipments  of  this  merchandise  from  the 
24  firms  listed  above  and  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  3.13  percent  of  the  f. o.b.  invoice 
price  on  shipments  from  all  other  firms 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)ll) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
Jan  W.  Mares, 
Assistant  Secretary.  Import  Administration. 

Date:  November  8. 1988. 

Appendix— Non-Rubber  Footwear  HTS 
Classifications 


6115 
6209 
6401 
6402 
6402 
6402, 
6402 
6402 
6402 
6403 


91.00.00 
90.40.00 
92.60.00 
11.00.00 
19.50.00 
,30.50.00 
91.5a00 
99.10.00 
99.70.00 
11.30.00 


6115.93.20.00 
6401.92.30.00 
6401.99.80.00 
6402.19.10.00 
6402.30.30.00 
6402.91.40.00 
6402.99.05.00 
6402.99.15.00 
6402.99.80.00 
6403.11.6a00 


6403.19.15.00  6403.19.45.00 

6403.19.60.00  6403.20.00.00 

6403.30.00iX)  6403.403000 

6403.40.60.00  6403.51.30.00 

6403.51.60.00  6403.51.0i» 

6403.59.15.00  6403.59.30^)0 

6403.59.6a00  6403.59.90.00 

6403.91.30.00  6403.91.60.00 

6403.91.90.00  6403.99,2000 

6403.99.40.00  6403.99.60.00 

6403.99.75.00  6403.99.90.00 

6404.11.20.00  6404.19.15.00 

6404.19.20.00  6404.19.25.00 

6404.19.30.00  6404.19.35.00 
6404.19.509.00     6404.19.60.00  ' 
6404.19.70.00  '     6404.19.35.00 

6404.19.50.00  6404.19.60.00 

6404.19.70.00  6404.20.20.00 

6404.20.40.00  6404.20.60.00 

6405.10.00.00  6405.20.30.00 

6405.20.60.00  6405.20.90.00 

6405.90.90.00  6406.10.05.00 

6406.10.10.00  6406.10.20.00 

6406.10.45.00  6812.50.10.00 
9021.19.80.00 
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Caribbean  Basin  Business  Promotion 
Council;  Open  Meetings 

AGENCIES:  International  Trade 
Administration  and  the  Office  of  the 
U.S.  Trade  Representative. 

SUMMARY:  This  is  the  fourth  meeting  of 
the  Caribbean  Basin  Business  Promotion 
Council  (Council).  The  Council  consists 
of  30  private  sector  members  and  ^i.^e 
U.S.  Government  representatives.  The 
Council  was  established  to  advise  the 
Secretary  of  Commerce  on  matters 
pertinent  to  implementation  of  the 
Caribbean  Basin  Initiative  (CBI).  The 
Council's  advice  will  also  be  forwarded 
to  the  interagency  CBI  Task  Force. 

Prior  to  the  meeting  of  the  full  Council, 
there  will  be  an  open  meeting  of  the  936 
Subcommittee  which  consists  of  several 
members  of  the  Caribbean  Business 
Promotion  Council. 

Time  and  Place:  The  936 
Subcommittee  will  meet  at  1:00  p.m.  on 
Tuesday,  November  29,  1988  in  the 
Escorial  Room  of  the  Intercontinental 
Hotel,  100  Chopin  Plaza,  Miami,  Florida. 
Immediately  following  that  meeting,  the 
entire  Caribbean  Basin  Business 
Promotion  Council  will  meet  from  2:00 
p.m.  to  approximately  5:00  p.m.  on 
Tuesday,  November  29. 1988  in  the 
Escorial  Room  of  the  Intercontinental 
Hotal.  100  Chopin  Plaza,  Miami,  Florida. 


Proposed  Agenda — S36  Subcommittefl 

A  discussion  of  Puerto  Ricos 
Caribbean  Development  (936)  Program, 
methods  by  which  the  Council  can 
further  promote  the  program,  and  ways 
to  support  its  continued  implementation. 

Proposed  Agenda — Caribbean  Basin 
Business  Promotion  Comdl 

Members'  country  visits  reports  and  a 
general  discussion  on  identifying 
Council's  goals  for  1989. 

Public  Participation:  The  meetings 
will  be  open  to  public  participation  and 
a  period  will  be  set  aside  for  oral 
comments  or  questions.  Any  member  of 
the  public  may  submit  written  comments 
concerning  the  Subcommittee  and 
Council's  affairs  at  any  time  before  or 
after  the  meetings.  Limited  seating  is 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  D.  Bucher,  Caribbean  Basin 
Information  Center.  U.S.  Department  of 
Commerce,  Main  Commerce  BuildLag, 
Room  3203.  Washington.  DC  20230. 
Telephone  (202)  377-0703.  Copies*  of  the 
minutes  of  the  Council's  meetings  will 
also  be  available  at  the  above  office  30 
days  after  the  meetings. 

Date:  November  10,  1988. 
Gordon  Studebaker,, 

Director.  CBI  Center^ 
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'  Except  footwear  which  is  over  50  percent  by 
weight  of  rubber  or  plastics  or  over  SO  percent  by 
weight  of  fiben  and  rubber  or  plastic*  with  at  least 
10  percent  by  weight  t)eiag  rubber  or  pUsttcs. 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Louisiana  State 
University  and  AAM  College  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  {Pub. 
L.  8^-651:  80  Stat.  897: 15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shovra  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC. 

Docket  No.:  88-211.  Applicant 
Louisiana  State  University  and  A&M 
College.  Department  of  Biochemistry, 
314  A.R.  Choppin  Hail.  Baton  Rouge,  LA 
70803.  Instrument:  252-CF-Plasma 
Desorption  T-O-F  Mass  Spectrometer, 
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Model  BIN-20K.  Manufacturer:  Bio-Ion 
Nordic  AB.  Sweden.  Intended  Use:  The 
instrument  will  be  used  to  examine 
carbohydrates  and  peptides  in  the  mass 
range  of  1000  to  15  000  for  mass 
estimation.  In  addition,  the  instrument 
will  be  used  for  instructing  graduate 
students  and  postdoctoral  fellows  in  its 
use.  Application  Received  by 
Commissioner  of  Customs:  May  17, 1988. 

Docket  No.:  86-311.  Applicant: 
Vanderbilt  University  Medical  Center, 
1161  21st  Avenue  South,  Nashville,  TN 
37232.  Instrument:  Two  (2)  Radioisotope 
Hot  Cells.  Manufacturer  Von  Gahlen 
International,  Inc.,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  to  determine  the  clinical  utility  of 
the  diagnostic  imaging  modality  known 
a.s  Positron  Emission  Tomography  (PET). 
The  PET  process  concentrates  on 
biochemical  and  metabolic  processes  to 
characterize  normal  and  abnormal 
cellular  activity.  This  type  of  analysis 
may  enable  more  precise  determination 
of  the  extent  and  type  of  brain  tumor 
and  tissue  blood  flow  and  energy 
metabohsm  within  the  heart.  The 
objectives  of  the  investigations  will  be 
to  determine  the  instrument's  potential 
as  a  diagnostic  tool  in  the  following 
areas  of  medicine:  brain  tumors, 
coronary  artery  disease,  epilepsy, 
dementia  (Alzheimer's  disease),  and 
trauma.  Application  Received  by 
Commissioner  of  Customs:  September 
29. 1988. 

Docket  No.:  89-001.  Applicant:  The 
University  of  Texas  at  Austin. 
Department  of  Chemistry,  Welch  Hall, 
26th  &  Speedway,  Austin,  TX  78712. 
Instrument:  Mass  Spectrometer,  Model 
VG  ZAB-2E.  Manufacturer:  VG 
Instmments.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
determine  the  molecular  weight  and 
chemical  structure  for  inorganic  and 
organic  compounds  with  masses  in 
range  up  to  and  in  excess  of  10  000 
dalton.  Application  Received  by 
Commissioner  of  Customs:  October  3. 
1988. 

Docket  No.:  89-002.  Applicant:  The 
Johns  Hopkins  University,  3400  N. 
Charles  Street,  Baltimore,  MD  21218. 
Instrument:  Rapid  Kinetics  Instrument, 
SFM  3/PC.  Manufacturer:  Biologic  Co.. 
France.  Intended  Use:  The  instrument 
will  be  used  for  determining  kinetics  of 
protein  association  and  dissociation  by 
subunits  of  human  hemoglobin,  and  for 
reactions  with  other  molecules.  The 
objectives  of  these  studies  are  to 
understand  basic  mechanisms  that  will 
lead  to  the  design  of  artificial  blood 
substitutes  that  could  be  used  in  civilian 
disasters,  blood  banking  deficits  or 
military  defense.  Application  Received 


by  Commissioner  of  Customs:  October 
12, 1988. 

Docket  No.:  89-003.  Applicant:  The 
Catholic  University  of  America,  620 
Michigan  Avenue,  NE..  Washington,  DC 
20064.  Instrument:  DMDP  High 
Resolution  Spectrometer,  Model  2000 
with  Accessories.  Manufacturer: 
SOPRA,  France.  Intended  Use:  The 
instrument  will  be  used  for  a  wide  range 
of  studies  including  coUision-induced 
Rayleigh  light  scattering  spectra  studies 
to  determine  the  structural  relaxation 
times  in  liquids  composed  of  complex 
molecules,  and  raman  spectra  very  close 
to  the  exciting  line  will  be  studied  in 
solutions  containing  DNA  to  discover  if 
the  prediction  of  low  lying  resonances  in 
DNA  is  true.  The  instrument  will  also  be 
used  in  the  training  of  graduate  students 
in  physics,  chemistry  and  biology. 
Application  Received  by  Commissioner 
of  Customs:  October  12, 1988. 

Docket  No.:  8»-O04.  Applicant:  North 
Shore  University  Hospital,  300 
Community  Drive,  Manhasset.  NY  11030. 
Instrument:  Electron  Microscope,  Model 
JEM  lOOCX.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  Instrument 
will  be  used  in  the  following  research 
projects: 

1.  Studies  on  diabetic  glomerular 
disease  in  an  animal  model. 

2.  Stereological  analysis  of  monocytes 
in  leukemic  patients  and  normal 
individuals. 

3.  Studies  on  intestinal  structure,  fluid 
transport  and  malnutrition. 

The  objectives  of  thes  studies  will  be 
to  evaluate  quantitative  structural 
alterations  in  absorptive  epithelial  cells 
that  may  play  a  role  in  the  mechanism  of 
the  fluid  transport  inhibition,  to 
investigate  the  role  of  vesicle  mediated 
exchanges  in  intestinal  fluid  transport 
regulation  by  determining  the  extent  of 
endocytosis  utilizing  extracellular 
tracers,  to  determine  the  effect  of 
malnutrition  on  structural  alterations 
occurring  during  fluid  transport 
alterations.  In  addition,  the  instruments 
will  be  used  for  post-graduate  training  of 
Anatomic  Pathology  medical  residents 
and  M.D.  Fellows  in  laboratory 
research.  Application  Received  by 
Commissioner  of  Customs:  October  19, 
1988. 

Docket  No.:  89-005.  Applicant:  Florida 
Department  of  Business  Regulation, 
Division  of  Pari  Mutuel  Wagering, 
Bureau  of  Laboratory  Services,  725 
South  Bronough  Street,  Tallahassee.  FL 
3239»-1039.  GC/Mass  Spectrometer/DS, 
MAT  90.  Manufacturer:  Finnigan  MAT, 
West  Germany.  Intended  Use:  The 
instrument  will  be  used  to  develop  new 
methodology  to  determine  whether  any 
drugs  or  medication  are  present  in  the 


body  fluids  of  racing  animals  and  to 
develop  and  validate  new  methodology 
in  order  to  detect  and  positively  identify 
micro-quantities  of  drugs  or  medications 
present  in  the  body  fluids  of  animals. 
Compounds  of  interest  will  include 
synthetic  drugs  and  those  of  bio-organic 
origin  (e.g.,  steroids).  A  great  deal  of 
effort  will  be  spent  attempting  to 
identify  unknown  compounds  and  drugs 
from  confiscated  items  such  as 
hypodermic  needles  or  syringes,  in 
which  only  a  drop  of  thin  film  of  drug 
remains  in  the  barrel  or  needle. 
Application  Received  by  Commissioner 
of  Customs:  October  19, 1988. 

Docket  No.:  89-006.  Applicant: 
Louisiana  State  University  Medical 
Center,  School  of  Medicine  in 
Shreveport,  Department  of  Anatomy, 
P.O.  Box  33932/1501  Kings  Highway, 
Shreveport,  LA  71130-3932.  Instrument: 
Electron  Microscope,  Model  CM  10. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  a  wide  range 
of  research  projects  which  include  but 
are  not  limited  to  the  following: 

(1)  Identification  of  the  various 
subtypes  of  T-lymphocytes  in  the 
mammary  gland  during  pregnancy  and 
lactation. 

(2)  Identification  of  the  mechanism  of 
tranist  of  leukocytes  through  epithelia. 

(3)  Experiments  designed  to  ascertain 
transferrin  localization  in  erythroid  cells 
during  the  critical  period  in  which  iron  is 
being  released  from  transferrin. 

(4)  Studies  of  vascular  smooth  muscle 
and  peripheral  nerve  ultrastructure. 

(5)  Visualization  of  the  membranes  of 
the  epithelial  cells  and  bacteria  as  they 
translocate  the  gut  membranes. 

(6)  Research  to  delineate  the  three- 
dimensional  arrangement  of  cytoskeletal 
elements  in  the  supranuclear  Golgi 
region  of  the  goblet  cell. 

In  addition,  the  instrument  will  be 
used  by  students  in  the  anatomy 
Graduate  Program  to  conduct  various 
research  projects.  Application  Received 
by  Commissioner  of  Customs:  October 
20, 1988. 

Docket  No.:  89-007.  State  University 
of  New  York  at  Albany.  1400 
Washington  Avenue,  Albany.  NY  12222. 
Instrument:  Cryo-Stop-Flow 
Spectrofluorimeter,  Model  SF-41. 
Manufacturer:  Hi-Tech,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  detailed  studies  of  the 
reversible  binding  and  activating 
characteristics  of  copper(I)  compounds 
containing  organic  polyamine  organic 
ligands.  These  include  studies  to 
determine  oxygen  affinities  and  carbon 
monoxide  affinities,  i.e.,  thermodynamic 
parameters  (by  temperature  dependent 


studies),  rates  (kinetics)  of  oxygen 
binding,  detailed  mechanisms  of  the 
binding  process  as  a  function  of  the 
particular  materials  (compound),  ability 
to  oxidize  organic  compounds  and 
mechanism  of  such  processes. 
Application  Received  by  Commissioner 
of  Customs:  October  20. 1988. 
Frank  W.  Cioel, 

Dii-ector,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-26473  Filed  11-15-68;  8:45  am] 
DILUNG  COOE  3S1(M>S-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Tennessee 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  "The  cost  of  performance  for  the 
first  12  months  is  estimated  at  S216.776 
for  the  project  performance  of  04/1/89  to 
03/31/90.  The  MBDC  will  operate  in  the 
Memphis,  Tennessee,  Metropolitan 
Statistical  Area  (MSA).  The  first  year 
cost  for  the  MBDC  will  consist  of 
SI 84,260  in  Federal  Funds  and  a 
minimum  of  $32,516  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 


organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying.  The  MBDC 
will  operate  for  a  3-year  period  with 
periodic  reviews  culminating  in  annual 
evaluations  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  satisfactory  performance,  the 
availability  of  funds,  and  Agency 
priorities. 

CLOSING  date:  The  closing  date  for 
applications  December  14, 1988. 
Applications  must  be  postmarked  on  or 
before  December  14, 1988. 

ADDRESS:  Atlanta  Regional  Office. 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  Suite 
505,  Atlanta,  Georgia  30309,  404/347- 
3438. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L.  Eccles,  Regional  Director  of 
The  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(Catalog  of  Federal  Domestic  Assistance. 
11.800  Minority  Business  Development) 

Note. — A  pre-application  conference  to 
assist  ail  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency,  1371 
Peachtree  Street,  NE.,  Suite  505,  Atlanta. 
Georgia,  Tuesday.  November  29, 1968.  at 
10:00  a.m. 
Carlton  L.  Eccles. 

Regional  Director.  Atlanta  Regional  Off  ice. 
IKR  Doc.  88-26406  Filed  11-15-68:  8:45  am] 

BILLING  CODE  3S10-21-M 


COHHIMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
German  Democratic  Republic,  East 
Germany 

November  10, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1989. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  the  German  Democratic 
Republic  is  available  from  the  Textiles 
Division,  Economic  Bureau,  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
53  FR  44937.  published  on  November  7. 
1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  TextJe  Agreements 

Committee  For  The  Implementation  of  Textile 
Agreements 

November  10. 1968 

Commissioner  of  Customs, 
Deportment  of  the  Treasury, 
Washington.  DC.  20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agnc:ultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854)  pursuant  to  the 
Bilateral  Cotton  Textile  Agreement,  effected 
by  exchange  of  notes  dated  December  10 
1986  and  February  27. 1987.  between  the 
Governments  of  the  United  States  and  the 
German  Democratic  Republic;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1989.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  334.  produced  or 
manufacture:'  in  Germany  and  expo.-ted 
during  the  twelvemonth  period  beginning  on 
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lanuary  1.  1989  and  extending  through 
December  31.  19^.  in  excess  of  19.500  do«n 

Inpurts  charged  to  the  category  limit  for 
the  period  January  1. 1938  through  December 
31,  1988  shail  be  charged  against  the  level  of 
restraint  to  the  evient  of  any  unfilled  balance. 
In  the  event  the  li.Tiil  e^tabiished  for  that 
peroii  hdS  been  exhausted  by  previous 
entii'js.  such  goods  shall  be  subject  to  th»' 
level  set  forth  in  this  directive. 

The  restraint  limit  .^et  forth  above  is 
subject  to  adjuslmen!  in  the  fiiture  acrovdmsi 
to  the  provisions,  of  the  current  bilateral 
agresraeni  between  the  Governments  ol  the 
United  States  and  the  Democroiic  Republic 

In  carrying  out  t^^e  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  L'ni  ed  States  for  consumption 
to  include  entry  f.jr  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  foi  the  Imp'ementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 
Sincerely. 
Ronald  1.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  88-26455  Filed  11-15-88:  8;45  am| 

BILLING  CODE  3510-OB-M 


Announcement  of  Impoil  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Arab  Republic  of 

Egypt 

November  10,  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  fur  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1.  1989. 

.\uthority:  F.xecutive  Order  11651  of  March 
3.  19"2.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Hcinzen,  Internationa]  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U  S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits  refer  to  the 
Quota  Stat-js  Reports  posted  on  the 
bulletin  boiirds  of  each  Customs  port. 
For  info."mt;tiun  on  embargoes  and  quota 
re-openings,  call  (202]  377-3715. 
SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt  is 
available  from  the  Textiles  Division. 
Economic  Bureau,  U.S.  Department  of 
Slate.  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  end  Apparel 
Caiergories  with  the  Htirmonizod  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  nonce  53  FR  44937. 
published  on  November  7,  1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  tn  implem.ent  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  LeWn. 

Acti:>j  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  For  The  Implementation  of  Textile 
Agreements 

November  10.  1988 

Commissioner  of  Customs. 
Department  of  the  Treasury'. 
IWtshwgto'-.  DC.  20229. 

Dear  Mr.  CoT.Tissioner:  Under  tiie  terms  of 
Section  204  of  ihr  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  18.54);  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  in  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31.  1986; 
pursuant  to  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
December  7  and  28.  1977.  as  amended  and 
extended,  between  the  Gcvernraents  of  the 
United  Slates  and  the  Arab  Republic  of 
Egypt;  and  in  accordance  with  the  provisions 
of  Executive  Order  1 1651  of  March  3.  1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1,  1909.  entry  into  the 
United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Egypt  and  exported  during 
the  twelve-month  period  which  begins  on 
January  1.  1989  and  extends  through 
December  31.  1989.  in  excess  of  the  foilovving 
levels  of  restraint: 


Category 

Twelvemontti  restraint  limit 

218-220,  224-227. 

313-317  and 

326.  as  a  group 
Sublevels  in  ttie 

group: 

218  

56.683.000      square      meters 
equtvaleni 

2,508.000  square  meters. 

219 _ 

220        

14,421.000  square  nnelers 
14.421.000  square  meters 

224  

14,421.000  square  met.'rs 

225 _ 

226  

14,421  000  square  melers 
14,421.000  square  rnete'S. 

227           

14.421  OC'O  square  meters 

313        

23,073  600  square  meters 

314 

315 

14,421,000  square  mete'S 
14,421.000  square  meters 

317 _ __ 

326 

14,421  000  square  meters 
2,508.000  square  meters 

Limits  not  in  a 
group: 
300/301  

5,315,253  Kilograms  of  wtiich 
not  more  ttian  788.587  kilo- 
grams shall  be  in  Category 
301. 

536  230  dozen. 

339 

Imports  charged  to  the  category  limits  for 
the  period  January  1,  1988  through  December 
,'il.  1988  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
l;alances.  In  the  event  the  limits  esloblished 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
\o  the  levels  set  forth  in  this  directive. 

The  liriii:s  set  forth  above  are  subject  to 
ajjiistiiiint  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreemeni 
between  the  Gcvernmenis  of  the  United 
Siales  and  the  Arab  Republic  of  F.gypl. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  i.iio  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implerneiilation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  ol  5 
U.S.C.  553(a)(1). 
Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  88-26454  Filed  11-15-88;  8.45  am| 

BILLING  coot  3510-DP-M 


Amendment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Uruguay 

Njk  ember  10.  1988. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITAJ. 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
limits. 


effective  date:  January  1.  1989. 

Authority:  Executive  Order  11631  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  18r.4| 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textile  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  hoards  of  each  Customs  pott. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  Based 
upon  the  implumentatifin  of  the 
Hunnnnized  Commodity  Code  on 
January  1, 1959,  the  current  limits  for 
Categories  433,  435  and  442  are  beint; 
amended. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 


(see  Federal  Register  notice  53  FR  44937. 

published  on  November  7, 1988).  Also 

see  53  FR  24121,  published  on  June  27, 

1988. 

Ronald  I.  I.«vin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

\ovenil)er  10.  1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  D.C.  20229. 

Dear  Mr.  Commissioner:  This  diretlive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  22.  1988  by  the 
Chairman.  Committee  for  the  Implumentation 
of  Textile  Agreements.  That  directive 
concern.^  i.mports  of  cotton  and  wool  textile 
products,  produced  or  manufactured  in 
Uruguay  and  exported  during  the  period  July 
1.  19«U  through  June  30.  1989. 

i:ffe.;live  on  January  1.  1989.  the  limits  fol" 
wool  textile  products  in  the  following 
categories  are  being  increased: 


Category 


433.. 
435.. 
442.. 


Amended  twelve- 
monlti  restraint 
limn  '  (dozen) 


15,487 
45,172 
29.560 


'  Ttie  limits  tiave  not  tjeen  adjusted  to  account  ^o« 
any  imports  exported  after  June  30,1988. 

The  Committee  for  the  Implementation  ot 
Textile  Agreements  has  di.'lermined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  ,*» 
U.S.C,  553(a)(1), 
Sincerely. 
Ronald  I.  Levin, 

At  ting  Chairman.  Commitloe  for  the 
Imphmientation  of  Textile  Agreements. 

|FR  Doc.  88-26456  Filed  11-15-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

{Military  Traffic  Management 
Command;  Military/Industry  Mobile 
Homes  Symposium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military/Industry  Mobile  Homes 
Symposium.  This  meeting  will  be  held 
on  November  28.  1988  at  Headquarters. 
Military  Traffic  Management  Command. 
5611  Columbia  Pike.  Falls  Church. 
Virginia,  and  will  convene  at  0930  hours 
and  adjourn  at  approximately  1500 
hours. 
Proposed  Agenda 

The  purpose  of  the  symposium  is  to 
provide  an  open  discussion  and  free 
exchange  of  ideas  with  the  public  on 


■'f-- 


procedural  cUanges  to  Personal  Property 
Traffic  Man«jcment  Regulation.  DOD 
4500.34-R,  aAd  the  handling  of  other 
matters  of  rmitual  interest  concerning 
the  Departnifent  of  Defense  Peisonnal 
Property  Shipmtjnt  and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander.  Military  Traffic 
Management  Command.  ATTN;  MT- 
PPM,  at  telephone  number  756-1600. 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  November  18.  19tJ8. 

Dated:  October  31.  1H88. 
Kenneth  L.  Denton, 

Department  of  the  Army.  Alternate  Lioson 
Officer  for  the  Federal  Register. 
[re  Doc.  88-2(5416  Filed  11-15-88:  8:45  am] 

BILLING  CODE  3710-Oa-M 

U.S.  Army  Laboratory  Command; 
Availability  of  a  High-Q  Stress- 
Compensated  Crystal  Device  for 
Exclusive  Licensing 

In  accordance  with  37  CFR  404.7, 
announcement  is  made  of  the 
availability  of  a  high-Q  stress- 
compensated  crystal  device  for 
exclusive  licensing.  An  inventor  at  the 
U.S.  Army  Electronics  Technology  and 
Devices  Laboratory  (USAETDL)  has 
been  granted  a  patent  on  a  new  type  of 
quartz  crystal  resonator.  The  rights  to 
(he  resonator  belong  to  the  United 
States  Government. 

In  addition  to  the  desiraJile  properties 
,()f  temperature  and  stress  compensation 
exhibited  by  the  well  known  SC-cut,  this 
new  resonator  (provisionally  designated 
the  SK-cul)  is  designated  to  have  the 
highest  possible  Q  for  a  quartz  crystal 
resonator,  almost  double  that  of  the  SC- 
cut.  Such  an  improvement  in  Q  implies 
the  potential  for  over  20dB  reduction  in 
close-in  phase  noise  with  this  device. 
Laboratory  tests  of  prototype  resonators 
have  been  completed. 

Under  the  authority  of  section  11 
(d)(2)  of  the  Federal  Technology 
Transfer  Act  of  1980  (Pub.  L.  99-502)  and 
section  207  of  Title  35.  United  States 
Code,  the  Department  of  the  Army  as 
represented  by  USAETDL  wishes  to 
exclusively  license  rights  to  the  new 
resonator  to  a  party  interested  in 
manufacturing  and  selling  the  resonator. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  A.  Kosinski,  U.S.  Army 
Electronics  Technology  and  Devices 


Laboratory.  ATTN;  SLCET-MA,  Fort 

Monmouth.  N]  07703-5000:  (201)  544- 

2843 

|uhn  O.  Roach.  11, 

Army  Liaison  Officer  with  the  Federal 
Register. 

ire  Doc  88-20388  Filed  11-15-68:  8:45  am| 
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U.S.  Army  Laboratory  Command; 
Availability  of  a  Method  of  Making  a 
Low  Aging  Piezoelectric  Resonator  for 
Exclusive  Licensing 

In  accordance  with  37  CFR  404.7. 
announcement  is  made  of  the 
availability  of  a  method  of  making  a  low 
aging  piezoelectric  resonator  for 
exclusive  licensing.  An  inventor  at  the 
U.S.  Army  Electronics  Technology  and 
Devices  Laboratory  (USAETDL)  has 
been  granted  a  patent  on  a  technique  fur 
reducing  con?aimination  transfer  within 
the  enclosure  of  a  precision  resonator. 
The  rights  to  the  technique  belong  to  the 
United  States  Government. 

The  new  technique  involves 
appropriate  application  of  a  d.c.  electric 
field  to  the  resonator  and  package  in 
order  to  reduce  unwanted  transfer  of 
residual  contaminants  within  the 
resonator  enclosure.  The  technique  may 
readily  be  applied  to  existing  package 
types. 

Under  the  authority  of  section  11 
(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502)  and 
section  207  of  Title  35,  United  Stales 
Code,  the  Department  of  the  Army  as 
represented  by  USAETDL  wishes  to 
exclusively  license  rights  to  the  new 
method  to  a  party  interested  in 
employing  the  method  in  the 
manufacture  and  sale  of  piezoelectric 
ri^sonators. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  A.  Kosinski,  U.S.  Army 

Electronics  Technology  and  Devices 

Laboratory.  ATTN;  SLCET-MA,  Fort 

Monmouth.  NJ  07703-5000:  (201)  .544- 

2843 

John  O.  Roacb,  II. 

Army  Liaison  Officer  with  the  Federal 

Register 

ire  Doc.  88-2038!)  Filed  11-15-88;  8:45  am.| 
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DEPARTMENT  OF  EDUCATION 
(CTDANo.:e4.117E1 

Notice  Inviting  Applications  for  New 
Awards  for  Field-Initiated  Studies 
Under  tfie  Educational  Research  Grant 
Program  for  Fiscal  Year  1989 

Purpose.To  support  field-initiated 
studies  designed  lO  advance  educational 
theory  and  practice. 

Weighting  for  Selection  Criteria:  The 
program  regulations  at  34  CFR 
700.20(b)(4)  authorize  the  Secretary  to 
distribute  an  additional  25  points  among 
the  criteria  described  in  the  regulations 
at  S  700.22  to  bring  the  total  to  a 
maximum  of  100  points.  The  Secretary 
will  distribute  the  reserved  25  points  as 
follows:  15  additional  points  to  the 
criterion  at  §  700.22(f)  (Significance), 
bringing  the  total  for  this  criterion  to  30 
points;  and  10  additional  points  to  the 
criterion  at  §  700.22(g)  (Technical 
soundness),  bringing  the  total  for  this 
criterion  to  25  points. 
Deadline  for  Transmittal  of 

Applications:  March  3, 1989 
Applications  A  vailable:  December  2. 

1988 
Available  Funds:  $500,000 
Estimated  Range  of  Awards:  $."50,000  to 

$70,000 
Estimated  A  verage  Size  of  A  wards: 

$50,000 
Estimated  Number  of  Awards:  10 
Project  Period:  12  to  18  months 

Applicable  Regulations:  (a)  The 
regulations  for  the  Educational  Research 
Grant  Program.  34  CFR  Part  700.  Final 
regulations  for  this  program  were 
published  in  the  Federal  Register  on  July 
18, 1988  (53  FR  27108).  (b)  The  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  74,  75.  77.  and 
78. 

For  Applications  or  Information 
Contact:  Ms.  Delores  Monroe.  Office  of 
Research,  Office  of  Educational 
Research  and  Improvement,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW..  Washington,  DC 
20208-5646.  Telephone  Number  (202) 
357-6223. 

Program  Authority:  20  U.S  C.  1221p 

Dated:  Novembrr  10.  1988. 
Patricia  M.  Hines, 

Acting  Assistant  Secretary  for  Educalional 
Research  and  Impmvemen!. 
[tH.  Doc.  88-26,=H)(;  Filed  11-15-88:  3:45  am| 

BILLING  COOC  4000-01-M 

National  Advisory  Council  on 
Educational  Research  and 
Improvement;  Meeting,  Education 

AGENCY:  National  Advisory  Council  on 
•iducational  Rrsearch  and  Improvement. 


ACnON:  Full  council  meeting  of  the 
National  Advisory  Council  on 
Educational  Research  and  Improvement. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Advisory 
Council  on  Educational  Research  and 
ImprovemenL  This  notice  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(aH2)  of  the  Federal  Advisory 
Committee  Act. 

date:  December  8  and  9. 1988. 

ADDRESS:  The  Council  will  meet  on 
December  8  from  10:30  a.m.  to  4  p.m.  at 
the  President's  Room  of  the  University 
of  Miami  Far.uity  Club,  1550  Brescia 
Avenue,  Coral  Gables,  Florida  33124. 
The  Council  will  continue  its  meeting  in 
the  same  location  from  9  a.m.  to  3:30 
p.m.  en  December  9. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Grace  Lucierf  Executive  Director, 
National  Advison^ouncil  on 
Educational  Research  and  Improvement, 
330  C  Street  SW..  Room  4076, 
Washington,  DC  20202-7579,  (202)  732- 
1205. 

SUPPLEMENTARY  INFORMATION:  The 

Council  is  authorized  by  section  405  of 
the  1972  Education  Amendments.  Pub.  L. 
92-318,  as  amended  by  the  Higher 
Education  Amendments  of  1986  (Pub.  L. 
99-498,  20  U.S.C.  1221e).  The  Council 
advises  the  President,  the  Secretary  of 
Education,  and  the  Congress  on  policies 
and  activities  carried  out  by  the  Office 
of  Educational  Research  and 
Improvement. 

Meetings  of  the  Council  are  open  to 
the  public.  The  agenda  for  December  8 
includes  briefings  on  the  initiatives 
undertaken  by  the  Dade  County  School 
System  to  assist  students  at  risk  and  to 
prevent  dropping  out,  and  reports  on 
efforts  to  prevent  drug  abuse  and 
illiteracy.  On  December  9  members  will 
discuss  character  education,  academic 
and  career  counseling  and  issues  in 
bilingual  education. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement,  330  C  Street 
SW..  Room  4076.  Washington,  DC 
20202-7579,  from  the  hours  of  9  a.m.  to  5 
p.m.  Monday  through  Friday. 

DiitPil:  Niivpmber  10.  19H8. 
Mary  Grace  Lucier. 
E\ecutivc  Director. 
|J-R  Uoc.  8ft-2H444  Filed  ll-LV-Sa;  8:45  Hm| 

BILLING  CODE  4aO0-01-M 


DEPARTMENT  OF  ENERGY 

Office  Of  Fossil  Energy 

National  Petroleum  Council;  Open 
meeting 

Pursuant  to  the  provisions  of  the  * 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Petroleum  Council. 

Date  and  Time:  December  ^  3. 1988,  9 
am. 

Place:  The  Madison  Hotel.  Do'ley 
Madison  Ballroom,  15th  &  M  St'^eets. 
NW.,  Washington.  DC. 

Contact-  Margie  D.  Bigge.'^taff,  U.S. 
Department  of  Energy,  Ol*  lp  of  Fossil 
Energy  (FE-1),  Washmglcr .  I-C  20585, 
Telephone:  202/586-4595 

Purpose:  To  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  gas  or  the  oil  and  gas 
industry. 

Tentative  Agenda  ^ 

— Call  to  order  by  Edwin  L.  Cox. 
Chairman.  National  Petroleum  Council. 

— Remarks  by  the  Honorable  John  S. 
Herrington.  Secretary  of  Energy. 

— Report  of  the  NPC  Committee  on 
Petroleum  Storage  and  Transportation. 

— Consideration  of  administrative 
matters. 

— Discussion  of  any  other  business 
properly  brought  before  the  National 
Petroleum  Council. 

— Public  comment  (10-minute  rule). 

— Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  Council  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Council 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Margie  D.  Biggerstaff  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  fi\  e  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room.  Room  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC.  between  9:00  am 
and  4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washington.  DC  on  November  9. 
1988. 

|.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer 

jFR  Doc  88-26496  Filed  11-15-88;  8:45  am| 
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Economic  Regulatory  Administration 
[ERA  Doclcet  No.  88-45-NGI 

Consolidated  Fuel  Corp.;  Order 
Granting  Blanfcet  Auttiorization  to 
Import  and  Export  Natural  Gas  From 
and  to  Canada  and  Mexico 

AGENCy:  Economic  Regulatory 
Adn^l^tration.  DOE. 
AcnOMS^otice  of  order  granting  blanket 
authorization  to  import  and  export 
natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Consolidated 
Fuel  Corporabon  (Consolidated]  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Canada  and 
Mexico.  The  order  issued  in  ERA  Docket 
No.  88-45-NG  authorizes  Consolidated 
to  import  and  export  up  to  a  total  of  100 
Bcf  of  natural  gas  from  and  to  Canada 
and  Mexico,  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-056, 
FcMTcstal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m-  and  4  JO 
p.m.  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  November  8, 
198a 

Constance  L  Buckley. 
Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
jFR  Doc.  88-28497  Filed  11-15-88:  8:45  am) 
BILLWG  COOE  MSO-OV-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

|FRL-3476-»l 

Agency  Inforniation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U5.C. 
3501  etseq.),  this  notice  announces  that 


the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instiument. 

FOR  FURTHER  INFORMATION  CONTACT. 
Sandy  Farmer  at  EPA.  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  National  Operations  and 
Maintenance  Excellence  Awards 
Program  Questionnaire  (EPA  ICR 
#1287). 

Abstract:  This  program  awards 
publicly  owned  treatment  works 
(POTWs)  for  outstanding  operation  and 
maintenance  of  their  plants.  POTWs 
submit  questionnaires  only  if  they  would 
like  to  be  considered  for  an  award.  An 
EPA  panel  selects  award-winners  based 
on  established  criteria.  States  review 
questionnaires  before  forwarding  them 
to  EPA. 

Burden  Statement  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  2  hours  per 
POTW  and  3.2  hours  per  State  each 
year.  This  estimate  includes  the  time  to 
read  instructions,  gather  necessary  data, 
and  complete  and  review  the 
questionnaires. 

Respondents:  States  and  PTOWs. 

Estimated  No.  of  Respondents:  320. 

Estimated  Total  AimuaJ  Burden  on 
Respondents:  640  hours. 

Frequency  of  Collection:  1  response 
per  year. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223).  401  M  Street  SW., 

Washington.  DC  20460 
and 
Tim  Hunt,  Office  of  Management  and 

Budget  Office  of  Information  and 

Regulatory  Affairs,  726  Jackson  Place 

NW.,  Washington.  DC  20503, 

(Telephone  (202)  395-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #  1221:  Milk  Cow  and 
Population  Survej-:  was  approved  10/19/ 
88;  OMB  #  2080-0017:  expires  10/31/91. 

EPA  ICR  #  1230.04:  New  Source 
Review  and  Prevention  of  Significant 
Deterioration  Permitting  Programs;  was 
approved  10/13/88;  OMB  #  2060-0003; 
expires  8/31/89. 


BEST  COPY  AVAILABLE 


EPA  ICR  =  0824.04:  Ocean  Dumping 
Regulation — Reports  and  Recordkeeping 
to  Obtain  Permit,  Request  Designation, 
and  Report  on  Permitted  Dumping 
Activities;  was  approved  10/11/88;  OMB 
»  2040-0008.  expires  10/31/91. 

EPA  ICR  -  0002.03:  General 
Pretreatment  Regulations  For  Existing 
And  New  Sources;  was  approved  lO/ll/ 
88;  OMB  «  2040-0009.  expires  4/30/90. 

EPA  ICR  ^  0801;  Uniform  Hazardous 
Waste  Manifest  For  Generators. 
Transporters,  and  Disposal  Facilities; 
was  approved  10/14/88;  OMB  ^  2050- 
0039,  expires  12/31/88. 

EPA  ICR  «  1473;  Health  Significance 
of  Bacteria  Found  In  Poinl-Of-Entry 
Granular  Activated  Filters;  was 
approved  10/25/88;  OBM  i::20e0-0034; 
expires  3/31/90. 

Date:  November  2,  1988. 
Paul  Lapsley. 

Director  Information  and  Regulatory  Systems 

Division. 

|FR  Doc.  88-26429  Filed  11-15-88;  8:45  ani| 

BILLING  COOE  6S«»-M-«I 


|ER-<=RL-3475-31 

Chetco  River,  OR;  Ocean  Dredged 
Material  Dispoeal  Stie;  hileiil  To 
Prepare  an  Environmental  Impact 
Statement 

AGENCY:  U.S.  Environmental  protection 
Agency  (EPA),  Region  10. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  final  desi^iation  of  an  interim 
Ocean  Dredged  Klaterial  Disposal  Site 
(ODMDS)  located  off  the  Chetco  River. 
Oregon. 

PURPOSE:  The  U.S.  EPA.  Region  10.  in 
accordance  with  section  102(2Xc)  of  the 
National  Environmental  Policy  Act 
(NEPA),  and  with  the  cooperation  of  the 
U.S.  Army  Corps  of  Engineers.  Portland 
District,  will  prepare  a  draft  EIS  on  the 
designation  of  an  ODMDS  off  the 
Chetco  River,  Oregon.  The  EIS  will 
provide  the  information  necessary  to 
designate  an  ODMDS.  This  Notice  of 
Intent  is  issued  pursuant  to  section  102 
of  the  Marine  Protection.  Research,  and 
Sanctuaries  Act  (MPRSA)  of  1977,  and 
40  CFR  Part  228  (Criteria  for  the 
Management  of  Disposal  Sites  for  Ocean 
Dumping). 

FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAIUN6  LIST 
contact:  Mr.  John  Malek,  Ocean 

Dumping  Coordinator,  U.S. 
Environmental  Protection  Agency, 
Region  10,  1200  Sixth  Avenue  Wb-l3a. 
Seattle,  Washington,  98101-318a  Phone 
(206)  442-1286.  Questions  regarding 
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disposal  site  studies  may  also  be 
directed  to:  Mr.  Rudd  Turner,  U.S.  Army 
Engineer  District.  Planning  Division, 
P.O.  Box  2946.  Portland,  Oregon  97208- 
2946.  Phone  (503)  221-6463. 
summary:  The  Chetco  River  navigation 
channel  requires  periodic  maintenance 
dredging  to  ensure  safe  navigation. 
Disposal  of  dredged  sediments  at  an 
interim  designated  ODMDS  has 
occurred  in  the  past.  Studies  to  support 
final  site  designation  were  conducted  by 
the  Corps  of  Engineers,  Portland  District, 
and  coordinated  with  EPA,  Region  10. 
Designation  of  a  final  ODMDS  site  at 
this  location  will  provide  a  feasible  and 
environmentally  acceptable  disposal 
site  for  present  and  anticipated  future 
maintenance  work  in  the  area. 

Need  for  .Action 

The  Corps  of  Engineers,  Portland 
District,  has  requested  that  EPA 
designate  an  OD.MDS  offshore  the 
Chetco  River,  Oregon,  for  disposal  of 
sediments  dredged  to  maintam  the 
federally  authorized  navigation  project 
and  for  disposal  of  materials  during 
other  actions  authorized  in  accordance 
with  section  103  of  the  MPRSA.  EPA  has 
voluntarily  committed  to  prepare  ElSs  in 
conjunction  with  ocean  dumping  site 
designations.  This  EIS  will  provide  the 
necessary  information  to  evaluate 
alternatives  and  designate  a  preferred 
ODMDS. 

.'Mternalives 

1.  No  action:  The  no  action  alternative 
is  defined  as  not  designating  an  ocean 
disposal  site  and  termination  of  ocean 
disposal  for  this  area. 

2.  Alternative  disposal  options  in  the 
nearshore,  mid-shelf,  and  shelf  break 
region  of  the  Pacific  Ocean,  and  on  the 
uplands. 

Scoping 

A  scoping  meeting  is  not 
contemplated.  Scoping  will  be 
accomplished  with  affected  federal, 
state,  and  local  agencies,  and  with 
interested  parties  by  correspondence, 
telephone  contract,  etc. 

Estimated  Date  of  Release 

The  draft  EIS  will  be  available  in 
Spring  1989. 

Responsible  Official 

Gary  L  O'Neal  for  Robie  G.  Russell. 
Regional  Administrator.  Region  10. 

Dated:  November  8, 1988. 
Richard  E.  Sanderson. 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-26419  Filed  11-15-88;  8:45  am| 
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IFRL-3477-2] 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (10)(a)(2)  of  Pub.  L.  92- 
423.  "The  Federal  Advisory  Committee 
Act,"  notice  is  hereby  given  that  a 
meeting  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act.  as  amended 
(Pub.  L.  99-339).  will  be  held  at  9:00  a.m. 
on  December  1. 1988,  and  at  8:30  a.m.  on 
December  2. 19*3.  at  the  St.  James  Hotel. 
650  24th  Street,  NW.,  Washington.  DC, 
in  the  St.  James  Room.  Council 
Subcommittees  will  hold  meetings  on 
November  29  and  30, 1988. 

The  in.jin  piirpose  oT  ihis  meeting  is  to 
update  the  Council  on  the  status  of  and 
comments  received  on  the  Proposed 
Primary  Enforcement  Responsibility 
Regulation  and  the  Proposed  Lead  and 
Copper  Regulation.  The  Council  will 
receive  a  briefing  on  the  Draft  Primary 
Drinking  Water  Regulations  for  . 
Radionuclides,  Synthetic  Organic 
Chemicals  and  Inorganic  Chemicals 
(Phase  II),  and  Disinfection/Disinfection 
By  Products.  The  Counci  will  also  hear 
a  panel  discussion  on  the  cost 
implications  of  Ageni.y  regulations  on 
the  water  supply  community. 

This  meeting  will  be  open  to  the 
pub'.ic.  The  Council  eiicou'ages  the 
hearing  of  outside  stutements  and  will 
aliocale  a  porUuii  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  one  presenter  for 
each  statement.  Any  outsiiie  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  382-2235.  The  petition 
should  include  the  topic  of  the  proposed 
statement,  the  petitioner's  telephone 
number  and  should  be  received  by  the 
Council  before  November  28, 1988. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  a 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
E.  Shaw,  Designated  Federal  Official, 
National  Drinking  Water  Advisory 
Council.  Office  of  Drinking  Water  (WH- 
550A),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 


The  telephone  number  is:  Area  Code 
202/382-2285. 
)ames  R.  Elder, 
Acting  Assistant  Administrator  for  Water. 

Date:  November  9.  1988. 
[FR  Doc.  88-26430  Filed  11-15-88:  8:45  am| 
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lOPP-240083;  FRL-3477-61 

State  Registration  of  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  rrieet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  32  States.  A  registration  issued 
under  this  section  of  FIFR.'^  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  inforn'ation  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ovven  F.  Beeder,  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  410  M  Street  SW., 
Washington,  DC. 

Office  location  and  telephone  number: 
Rm.  716A,  CM  ^  2. 1921  Jefferson 
Davis  Highway,  Arlington  VA  (703) 
557-7693. 

SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  July  and  August  of  1988. 
Receipts  of  State  registrations  w  ill  be 
published  periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162. 3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  change  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use.  ground  to  aerial  application. 


terrestial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Alabama  ■ 

EPA  SLN  No.  AL  88  0004.  Ciba-Geigy 
Corp.,  Agriculture  Div.  Registration  is 
for  'Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  farms  to  control 
white  grubs,  mole  crickets,  and  billbugs. 
July  13,  1988. 

Arizona 

EPA  SLN  No.  AZ  88  0019.  Hopkins 
Agricultural  Chemical  Co.  Registration 
is  for  Ramik  Green  to  be  used  on  levee 
end  ditch  banks,  around  farm  buildings, 
along  fence  lines,  in  orchards,  or  in  other 
crop  or  noncrop  areas  to  control  rats 
and  mice.  July  6. 1988. 

EPA  SLN  No.  AZ  88  0020.  Mobay 
Corp.  Agricultural  Chemicals  Division. 
Registration  is  for  Guthion  2L  to  be  used 
on  cotton  to  control  cotton  boll  weevils. 
July  6,  1988. 

EPA  SLN  No.  AZ  88  0021.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  VC  40  to  be  used  for 
treatment  of  rodent  nesting  and  bedding 
materials  to  control  fleas  and  other  ecto- 
parasites associated  with  ground 
squirrels,  chipmunks,  and  domestic  rats 
and  mice.  July  6, 1988. 

EPA  SLN  No.  AZ  88  0022.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Pyrenone  Liquid  Dust  to  be 
used  only  in  insecticide-bait  tubes  to 
control  fleas  and  other  ectoparasites 
associated  with  ground  squirrels,  tree 
squirrels,  chipmunks,  and  wild  and 
domestic  rats  and  mice.  July  6. 1988. 

EPA  SLN  No.  AZ  88  0023.  Fairfield 
American  Corp.  Registration  is  for 
Pyrenone  and  Permanone  0.5  Dust  to  be 
used  only  in  insecticide-bait  tubes  or  in 
direct  application  to  rodent  burrow 
openings  for  control  of  fleas  and  other 
ectoparasites  associated  with  ground 
squirrels,  tree  squirrels,  chipmunks,  and 
wild  and  domestic  rats  and  mice.  July  6. 
1988. 

Arkansas 

EPA  SLN  No.  AR  88  0003.  Fermenta 
Plant  Protection  Co.  Registration  is  for 
DSMA  Liquid  to  be  used  on  cotton,  turf, 
and  noncrop  areas  to  control  various 
weeds.  August  2a  198a 

California 

EPA  SLN  No.  CA  88  0014.  Santa 
Barbara  County  Agricultural 
Commissioner.  Registration  is  for 
Dupont  Lannate  Insecticide  to  be  used 
on  greenhouse-grown  bell  peppers  to 
control  armyworms.  June  28, 1988. 

EPA  SLN  No.  CA  88  0016.  Rincon- 
Vitova  Insectaries.  Registration  is  for 
Vinco  Formaldehyde  Sohition  to  be  used 


on  sitotroga  eggs  to  control  predatory 
mites.  July  18, 1988. 

EPA  SLN  No.  CA  88  0017.  Santa 
Barbara  County  Agricultural 
Commissioner.  Registration  is  for  Rout 
Ornamental  Herbicide  to  be  used  on 
field-grown  gypsophilia  to  control 
various  weeds.  July  8, 1988. 

EPA  SLN  No.  CA  88  0018.  Contra 
Costa  County  Dept.  of  Agriculture. 
Registration  is  for  Neamcur  3  to  be  used 
on  greenhouse-grown  roses  to  control 
nematodes.  July  11. 1988. 

EPA  SLN  No.  CA  88  0019.  Modoc 
County  Dept.  of  Agriculture. 
Registration  is  for  Rovral  Fungicide  to 
be  used  on  potatoes  to  control  white 
mold.  July  13. 1968. 

EPA  SLN  No.  CA  88  0021.  Sutter 
County  Dept.  of  Agriculture. 
Registration  is  for  Monitor  4  Liquid 
Insecticide  to  be  used  on  several  citrus 
crops  to  control  rindworm  complex. 
August  9,  1988. 

Connecticut 

EPA  SLN  No.  CT  88  0008.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  "Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  farms  to  control 
armyworms.  chinchbugs.  clover  mites, 
and  sod  webworms  July  5, 1988. 

EPA  SLN  No.  CT  88  0009.  FMC  Corp., 
Agricultural  Chemical  Group. 
Registration  is  for  Furad-in  4F 
Insecticide  to  be  used  on  strawberries  to 
control  root  weevils.  July  12, 1988. 

Delaware 

EPA  SLN  No.  DE  88  0002.  Delaware 
Dept.  of  Agriculture  Plant  Industry 
Section.  Pegisti-ation  is  for  Menthol  to 
be  used  on  honey-bee  hives  to  control 
tracheal  mites.  July  11, 1988. 

Florida 

EPA  SUM  No.  FL  88  00<J6.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75S  Sol'jble  Powder  to  be  used  on 
nonbearing  citrus  to  control  imported 
fire  ants.  July  19. 1988. 

EPA  SLN  NO.  FL  88  0007.  Sun  Refining 
and  Marketing  Co.  Registration  is  for 
Sunspray  9E  to  be  used  on  citrus  to 
control  several  bugs,  mites,  and  scales. 
July  25,  1988. 

EPA  SLN  NO.  FL  88  0008.  Hi-Acres. 
Inc.,  Fertilizer  Div.  Registration  is  for  Hi- 
Acres  Soluble  Oil  Spray  to  be  used  on 
citrus  to  control  spider  mites,  whiteflies. 
and  certain  scale  insects.  July  25. 1988. 

EPA  SLN  NO.  FL  88  0009.  Farmbelt 
Chemicals,  Inc.  Registration  is  for 
Farmbelt  455  Soluble  Oil  to  be  used  on 
citrus  trees  to  control  certain  insect 
pests.  July  25. 1988. 

EPA  SLN  No.  FL  88  0011.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Spray  Oil  9E  to  be  used  on  various 


citrus  crops  to  control  scales,  spider 
mites,  and  whiteflies.  August  17, 198a 

EPA  SLN  Na  FL  88  0012.  Aagrow 
Florida  Co.  Registration  is  for  Citrus  Oil 
455  to  be  used  on  various  crops  of  citrus 
to  control  scale  insects  in  post  bloom. 
August  25. 198a 

EPA  SLN  FL  88  0013.  Agra  Chem  Sales 
Co.,  Inc.  Registration  is  for  Soluble  97 
Oil-455  to  be  used  on  citrus  to  control 
spider  mites,  whiteflies,  and  certain 
scale  insects.  September  2, 198a 

Georgia 

EPA  SLN  No.  GA  88  0005.  ICI 
Americas,  Inc.,  Agricultural  Products. 
Registration  is  for  Relex  2LC  Herbicide 
to  be  used  on  pine  seedling  nurseries  to 
control  yellow  nutsedge  [Cyperus 
esculeutus].  July  28, 1988. 

EPA  SLNB  No.  GA  88  0007.  Ciba- 
Geigy  Corp.,  Agricultural  Div. 
Registration  is  D-Z-N  Diazinon  50  W  to 
be  used  on  nursery  stock  to  control  fire 
ants.  August  10. 198a 

EPA  SLN  No.  GA  88  0008.  Ciba-Geigy 
Corp..  Agricultural  Div.  Registration  is 
D-Z-N  Diazinon  AG500  to  be  used  on 
nursery  stock  to  control  fire  ants.  August 
10. 1988. 

Hawaii 

EPA  SLN  No.  HI  88  0006.  Rohn  and 
Haas  Co.  Registration  is  for  Goal  1.6E 
Herbicide  to  be  used  on  bearing  and 
nonbearing  macadamia  nuts  plantings  to 
control  certain  annua!  broadleaf  weeds. 
July  27, 1988. 

Idaho 

FJiA  SLN  No.  ID  88  0006.  Platte 
Chemical.  Inc.  Registration  is  for  Clean 
Crop  Dimethoate  400  to  be  used  on 
lentils  to  control  aphids  and  lygus  bugs. 
July  11,  1988. 

EPA  SLN  No.  ID  88  OOOa  Wilbur-Ellis 
Co.  Registration  is  for  Sulfur  DF  to  be 
used  on  sugar  beets  to  control  red  spider 
mites.  July  20.  1988. 

Indiana 

EPA  SLN  No.  IN  88  0004.  FMC  Corp. 
Registration  is  for  Dimethoate  267 
systemic  insecticide  to  be  used  on 
soybeans  to  control  spider  mites.  July  13, 
1988. 

EPA  SLN  No.  LN  88  0005.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Dimethoate  2.67  to  be  used  on  soybeans 
to  control  spider  mites.  July  14,  1988. 

EPA  SLN  No.  In  88  0006.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Dimethoate  267  EC  Systemic 
Insecticide  to  be  used  on  soybeans  to 
control  spider  mites.  July  14. 1988. 

EPA  SLN  No.  In  88-0007.  Pennwalt 
Corp.  Registration  is  for  Penncap-M 
Microencapsulated  Insecticide  to  be 
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used  on  soybeans  to  control  spider 
mites.  July  25, 1988. 

EPA  SUSi  No.  IN  88  0008.  J.R.  Simplol 
Co.  Registration  is  for  Dimethoate  25 
WP  to  be  used  on  soybeans  to  control 
spider  mites.  July  28, 1988. 

EPA  SLN  No.  IN  88  0009.  Universal 
Cooperatives,  Inc.  Registration  is  for 
Dimethoate  267  EC  Systemic  Insecticide 
to  be  used  on  soybeans  to  control  spider 
mites.  July  29, 1988. 

EPA  SU^  No.  IN  88  0010.  Cowan  Co. 
Registration  is  for  Prokil  Dimethoate  W- 
25  Insecticide  to  be  used  on  soybeans  to 
control  spider  mites.  July  29, 1988. 

EPA  SLN  No.  IN  88  0012.  Dow 
Chemical  U.S.A.  Registration  is  for 
Lorsban  50  W  Insecticide  to  be  used  on 
soybeans  to  control  spider  mites.  August 
3, 1988. 

Iowa 

EPA  SLN  No.  lA  88  0003.  FMC  Corp. 
Registration  is  for  Talstar  10  WP  to  be 
used  on  commercial  outdoor  ornamental 
plants  to  control  spider  mites.  July  14, 
1988. 

EPA  SLN  No.  lA  88  0004.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  farms  to  control 
numerous  turf  pests.  July  14, 1988. 

EPA  SLN  No.  L\  88  0005.  Gowan  Co. 
Registration  is  for  Prokil  Dimethoate 
E267  to  be  used  on  soybeans  to  control 
spider  mites.  July  14. 1988. 

EPA  SLN  No.  lA  88  0006.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Dimethoate  2.67  to  be  used  on  soybeans 
to  control  spider  mites.  July  14, 1988. 

EPA  SLN  No.  L\  88  0007.  FMC  Corp. 
Registration  is  for  Dimethoate  267 
Systemic  Insecticide  to  be  used  on  field 
com  to  control  spider  mites.  July  18. 
1988. 

EPA  SLN  No.  lA  88  0008.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Dimethoate  267  EC  Systemic 
Insecticide  to  be  used  on  soybeans  to 
control  spider  mites.  July  22. 1988. 

EPA  SLN  No.  lA  88  0009.  J.R.  Simplot 
Co.  Registration  is  for  Dimethoate  25 
WP  to  be  used  on  soybeans  to  control 
spider  mites.  July  26. 1988. 

EPA  SLN  No.  LA  88  0010.  Aceto 
Agricultural  Chemicals  Co.  Registration 
is  for  Dimethogon  25  WP  Dimethoate 
Insecticide  to  be  used  on  soybeans  to 
control  spider  mites.  July  26. 1988. 

Louisiana 

EPA  SLN  No.  LA  88  0006.  Rohm  and 
Haas  Co.  Registration  is  for  Goal  1.6E 
Herbicide  to  be  used  as  premergence 
application  on  fallow  beds  to  control 
various  weeds.  July  7, 1988. 

EPA  SLN  No.  LA  88  0007.  Rohm  and 
Haas  Co.  Registration  is  for  Kelthane 


MF  Agricultural  Miticide  to  be  used  on 
pecans  to  control  mites.  July  20, 1988. 

Maine 

EPA  SLN  No.  ME  88  0003.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  to  be  used  on  potatoes 
for  desiccation  to  facilitate  harvest. 
August  18. 1988. 

Michigan 

EPA  SLN  No.  MI  88  0008.  Uniroyal 
Chemical  Co.  Registration  is  for  Omite 
6E  to  be  used  on  apples  to  control 
European  red  and  two-spotted  spider 
mites.  August  4. 1988. 

EPA  SLN  No.  MI  88  0009.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
tees,  greens,  and  aprons  of  golf  courses 
to  control  various  insects.  August  4, 
1988. 

EPA  SLN  No.  MI  88  0010.  Dow 
Chemical  U.S.A.  Agricultural  Products 
Div.  Registration  is  for  Lorsban  50W 
Insecticide  to  be  used  on  soybeans  to 
control  spider  mites.  August  4. 1988. 

Minnesota 

EPA  SLN  No.  MN  88  0001. 
Metropolitan  Mosquito  Control  District, 
St.  Paul.  Registration  is  for  Zoecon 
Altosid  Liquid  Larvicide  Mosquito 
Growth  Regulator  to  be  used  on  field 
sites  as  a  larvicide  growth  regulator  for 
control  of  mosquitos.  June  6, 1988. 

Mississippi 

EPA  SLN  No.  MS  88  0007.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  fames  to  control 
various  insects.  July  12. 1988. 

Missouri 

EPA  SLN  No.  MO  88  0004.  FMC  Corp. 
Registration  is  for  Talstar  10  WP  to  be 
used  on  field-grown  ornamental  trees, 
shrubs,  plants,  and  flowers  to  control 
mites.  July  11. 1988. 

EPA  SLN  No.  MO  88  0005.  Coopers 
Animal  Health.  Inc.  Registration  is  for 
Saber^**  Insecticide  Ear  Tags  to  be  used 
on  cattle  to  control  horn  flies.  September 
9, 1988.  . 

Nebraska 

EPA  SLN  No.  NE  88  0005.  Natural 
Fibers  Corp.  Registration  is  for  Poast  to 
be  used  on  milkweed  to  control  arious 
weeds  and  grass  species.  June  27, 1988. 

Nevada 

EPA  SLN  No.  NV  88  0007.  Uniroyal 
Chemical  Co..  Inc.  Registration  is  for 
Comite-Alfalfa  to  be  used  on  alfalfa 
grown  for  seed  only  to  control  two- 
spotted  spider  mite  complex.  July  14. 
1988. 


New  Hampshire 

EPA  SLN  No.  NH  88  0001.  Uniroyal 
Chemical,  Inc.  Registration  is  for  Omite- 
6E  to  be  used  on  apples  to  control 
European  red  and  two-spotted  spider 
mites.  July  20, 1988. 

New  Jersey 

EPA  SLN  No.  NJ  88  0002.  American 
Cyanamid  Co.  Registration  is  for 
Cythion  Insecticide  Malathion  ULV 
Concentrate  Insecticide  to  be  applied  in 
cities,  towns,  and  other  areas  where 
automobiles,  trailers,  trucks,  and 
pleasure  boats  are  present  to  control 
mosquitoes.  July  5, 1988. 

EPA  SLN  No.  NJ  88  0003.  Fairfield 
American  Corp.  Registration  is  for 
Derringer  Insecticide  for  use  in  mosquito 
abatement  districts  to  control 
mosquitoes.  July  7, 1988. 

EPA  SLN  No.  NJ  88  0004.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
domestic  animals  to  control  ticks, 
mosquitoes,  and  chiggers.  July  20, 1988. 

North  Carolina 

EPA  SLN  No.  NC  88  0007.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  farms  to  control 
various  insects.  July  14, 1988. 

Ohio 

EPA  SLN  No.  OH  88  0003.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Dimethoate  2.67  to  be  used  on  soybeans 
to  control  spider  mites.  August  1. 1988. 

EPA  SLN  No.  OH  88  0005.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Diazinon  Insecticide  to  be  used  on 
soybeans  to  control  spider  mites.  August 
1. 1988. 

EPA  SLN  No.  OH  88  0006.  Dow 
Chemical  U.S.A..  Agricultural  Products 
Dept.  Registration  is  for  Lorsban  SOW 
Insecticide  to  be  used  on  soybeans  to 
control  spider  mites.  August  2. 1988. 

EPA  SLN  No.  OH  88  0007.  Platte 
Chemical  Co..  Inc.  Registration  is  for 
Clean  Crop  Diazinon  500-Ag  to  be  used 
on  soybeans  to  control  spider  mites. 
August  3. 1988. 

EPA  SLN  No.  OH  88  0009.  Gowan  Co. 
Registration  is  for  Prokil  Dimethoate 
E267  to  be  used  on  soybeans  to  control 
two-spotted  spider  mites.  August  16. 
1988. 

Oregon 

EPA  SLN  No.  OR  88  0007.  J.T.  Eaton  & 
Co.,  Inc.  Registration  is  for  Eaton's 
Answer  for  the  Control  of  Pocket 
Gophers  to  be  used  on  rangeland, 
cropland,  forest,  and  noncrop  areas  to 
control  pocket  gophers.  August  19. 1988. 


EPA  SLN  No.  OR  88  0010.  Platte 
Chemical  Co..  Inc.  Registration  is  for 
Clean  Crop  Diazinon  500-AG  to  be  used 
on  grass  and  seed  fields  to  control 
cranberry  girdlers.  June  24, 1988. 

EPA  SLN  No.  OR  88  0012.  McLauglin 
Gormley  King  Co.  Registration  is  for 
MGK  Big  Game  Repellent  Powder  BGR- 
P  to  be  used  on  conifer  seedlings  to 
control  black-tailed  deer  and  Roosevelt 
elk.  June  27, 1988. 

EPA  SLN  No.  OR  88  0014.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Cheat  Stop  90  WDG  to  be  used  on 
deep  furrow  seeded  wheat  for  preplan! 
preemergence  control  of  downy  brome 
(cheat  grass).  September  9, 1988. 

EPA  SLN  No.  OR  88  0015.  Oregon 
Clover  Association.  Registration  is  for 
Mertect  340-F  to  be  used  to  control 
seed-borne  northern  anfhracnose 
(Kabatiella  caulivora).  August  31. 1988. 

Pennsylvania 

EPA  SLN  No.  PA  88  0004.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
clothing  to  control  ticks,  chiggers,  and 
mosquitoes.  June  27, 1988. 

EPA  SLN  No.  PA  88  0005.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  farms  to  control 
various  insects.  July  15, 1988. 

EPA  SLN  No.  PA  88  0006.  B&W 
Quality  Growers,  Inc.  Registration  is  for 
Kocide  101  to  be  used  on  watercrest  to 
control  cercospora.  August  23, 1988. 

South  Carolina 

EPA  SLN  No.  SC  88  0004.  Rohm  & 
Haas  Co.  Registration  is  for  Goal  1.6E 
Herbicide  to  be  used  on  field  com  to 
control  wilchweed  [Striga  asiatica).  July 
12, 1988. 

EPA  SLN  No.  SC  88  0005.  Ciba-Geigy 
Corp.  Agricultural  Division.  Registration 
is  for  Triumph  4E  Insecticide  to  be  used 
on  tees,  greens,  and  aprons  of  golf 
courses  and  sod  farms  to  control  several 
insects.  August  5, 1988. 

Tennessee 

EPA  SLN  No.  TN  88  0005.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
tees,  greens,  and  aprons  of  golf  courses 
and  on  sod  farm.s  to  control  several 
worms,  bugs,  and  mites.  August  17. 1988. 

Virginia 

EPA  SLN  No.  VA  88  0004.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
golf  courses  and  sod  farms  to  control 
several  insects.  July  14, 1988. 

EPA  SLN  No.  VA  88  0005.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Larvin*  Brand  3.2  Thiodicarb  Insecticide 


to  be  used  on  soybeans  to  control 
several  caterpillar  worms.  August  2, 
1988. 

EPA  SLN  No.  VA  88  0006.  Ciba-Geigy 
Corp.,  Agricultural  Div.  Registration  is 
for  Ridomil  2E  Fungicide  to  be  used  on 
snap  beans  to  control  pythium.  August 
11. 1988. 

Washington 

EPA  SLN  No.  WA  88  0013.  Fermenta 
Plant  Protection  Co.  Registration  is  for 
Bravo  720  to  be  used  on  nonbearing 
strawberries  and  nursery  plants  to 
control  common  leafspol.  June  30, 1988. 

EPA  SLN  No.  WA  88  0015.  ICI 
Americas,  Inc.  Agricultural  Products. 
Registration  is  for  Prefar  4E  Herbicide  to 
be  used  on  bulb  onions  to  control 
various  grasses  and  weeds.  July  20. 1988 

EPA  SLN  No.  WA  88  0016.  Drexel 
Chemical  Co.  Registration  is  for 
Dimethoate  4EC  to  be  used  on  lentils  to 
control  alpha  and  lygus  bugs.  July  27. 
1988. 

EPA  SLN  No.  WA  88  0017.  Platte 
Chemical  Co.,  Inc.  Registration  is  for 
Thiodan  3EC  to  be  used  on  seed  alfalfa 
to  control  alfalfa  aphids.  July  27. 1988. 

EPA  SLN  No.  WA  88  0018.  Platte 
Chemical  Co..  Inc.  Registration  is  for 
Endocide  3EC  to  be  used  on  seed  alfalfa 
to  control  spotted  alfalfa  aphids.  July  27 
1988. 

EPA  SLN  No.  WA  88  0019.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Cheat  Stop  90  WDG  to  be  used  on 
deep  furrow  seeded  winter  wheat  to 
control  downy  brome.  August  25,  1988. 

EPA  SLN  No.  WA  88  0020.  Abbott 
Laboratories,  Chemical  and  Agricultural 
Products  Div.  Registration  is  for  Dipel 
2X  to  be  used  on  hops  to  control  loopers. 
August  3, 1988. 

EPA  SLN  No.  WA  88  0021.  Gowan  Co. 
Registration  is  for  Phosphamidon  8 
Spray  to  be  used  on  apples  to  control 
green  apple  aphids.  September  6, 1988. 

Wisconsin 

EPA  SLN  No.  WI  88  0009.  Wilbur-Ellis 
Co.  Registration  is  for  Red-Top  Diazinon 
14G  to  be  used  on  cranberries  to  control 
cranberry  girdler.  July  18,  1988. 

EPA  SLN  No.  WI  88  0011.  Rhone 
Poulenc  Ag  Co.  Registration  is  for 
Butyrac  200  to  be  used  on  established 
birdsfoot  trefoil  grown  for  seed 
production  to  control  weeds.  August  1. 
1988. 

EPA  SLN  No.  WI  88  0012.  Agtrol 
Chemical  Products.  Registration  is  for 
Champion  Wettable  Powder  to  be  used 
on  gingseng  to  control  Altornaria  leaf 
and  stem  blight.  August  13. 1988. 

EPA  SLN  No.  WI  88  0013.  Wilbur-Ellis 
Co.  Registration  is  for  Wilbur-Ellis  Snail 
&  Slug  Bait  to  be  used  on  gingseng  to 
control  slugs.  September  9. 1988. 


West  Virginia 

EPA  SLN  No.  WV  88  0002.  B&W 
Quality  Growers,  Inc.  Registration  is  for 
Kocide  101  to  be  used  on  watercress  to 
control  leaf  spot.  August  25, 1988. 

EPA  SLN  No.  WV  88  0003.  Ciba-Geigy 
Crop.,  Agricultural  Div.  Registration  is 
for  Triumph  4E  Insecticide  to  be  used  on 
golf  course  trees,  greens,  and  aprons  and 
on  sod  farms  to  control  various  insect 
pests.  August  31, 1988. 

(Sec.  24  as  dmcnded.  92  Stat.  835  [7  U.S.C. 
136).) 

Dated:  November  4.  1988. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-26431  Filed  11-15-88:  8:45  am] 

BILLING  CODE  6M0-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  8.  1988. 

The  Federal  Communications 
Commisson  has  submitted  the  following 
information  collecton  requirement  to  the 
Office  of  Management  and  Budget  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501  e^se^.). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  Suite  140,  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Eyvette  Flynn,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington.  DC  20503.  (202)  395- 
3785. 

OMB  Number:  3060-0187 
Title:  Section  73.3594.  Local  public 
notice  of  designation  for  hearing 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  1.070 
responses;  4,280  total  hours;  avg.  4 
hour  each. 
Weeds  and  Uses:  Applicants  of  any  AM, 
FM,  or  television  broadcast  station 
designated  for  hearing  by  the 
Commisison  must  give  notice  of  such 
designation  to  the  public.  This  notice 
gives  interested  parties  as  opportunity 
to  respond. 
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FccktrHl  Conimunicntions  Commission. 

Donna  R.  Searcy. 

Secrt'tary. 

(FR  Doc.  8&-26467  Filed  11-15-68;  8:45  am| 

BILLING  CODE  6712-01-«l 


FEDERAL  HOWE  LOAN  BANK  BOARD 

Arsenal  Savings  Association.  FA, 
Indianapolis,  IN;  Appointment  ot 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contuined  in  section 
5(d)(6)(A)  of  the  I  lome  Owners'  Loan 
Act.  as  amended.  12  U  S.C.  1464(d)(6)(A| 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Arsencd 
Savings  Association.  FA.  Indianapolis. 
Indiana,  on  September  26. 1988. 

Dated:  November  10. 1988. 

By  the  Federal  Home  Loan  Ennk  Board 
|ohn  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc.  88-26487  Filed  1 1-1.5-88:  8:45  am| 

SILLING  CODE  6720-01-M 


Banc  Home  Savings  Association, 
Midland.  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(l)  of  the  National  Housing 
Act.  as  amended,  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Banc 
Home  Savings  Association,  Midland. 
Texas,  on  October  14,  1988. 

Dated:  November  10.  1988. 

By  the  Federal  Home  Loan  Bank  Board 
|ohn  F.  Ghizzoni, 
Ass^iftant  Secretary. 
[FR  Doc.  88-26478  Filed  11-15-88:  8:45  um| 

BILLING  CODE  6720-01-M 

First  Federal  Savings  and  Loan 
Association  of  Amarillo,  Amarillo.  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Ln  m  Insurance 
Corporation  as  sole  receiver  for  First 
Federal  Savings  and  Loan  Association 
of  Amarillo.  Amarillo.  Texas,  on 
October  14,  1988. 

Dated  November  10.  1988 


By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
As!^istu:it  Secretary. 

[FR  Doc  88-26484  Filed  ll-15-«8;  8:45  am| 
BILLING  CODE  6720-01-M 


Heart  O'Texas  Savings  Association, 
San  Saba,  TX;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l!(B)(i)(I)  of  the  National  Housing 
Act.  as  am.ended.  12  U.S.C. 
1729(c){l)(B)(i)(!)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Heart 
O'Texas  Savings  Association.  San  Saba. 
Texas,  on  October  14. 1988. 

Dated  .N'ovemtjer  10.  1988. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni. 
Assistant  Secretary. 
[VR  Doc.  88-26486  Filed  11-15-88;  8:45  am) 

BILLING  CODE  6720-01-M 


Odessa  Savings  Association,  Odessa, 
TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended,  12  U.S.C. 
1729(c)(l)(C)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Odessa 
Savings  Association.  Odessa.  Texas,  on 
October  14.  1988. 

Dated:  November  10.  19J18. 

By  the  Federal  Ftome  Loan  Bank  Board 
John  F.  Ghizzoni. 
Ass!.^!aiit  Secretary. 
[VR  Doc.  88-25489  Filed  11-15-88:  8:45  am| 

BILLING  CODE  6720-01-M 


OIney  Savings  Association,  OIney,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
40G(c)(l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended,  12  U.S.C. 
1729(c)(l)(B)(ij(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  OIney 
Savings  Association,  OIney  Texas,  on 
October  14. 1988. 

Dated:  Novcmt)tr  10.  19W) 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistui'l  Secretary. 

[FR  Doc.  BH-26485  Filed  11-15-88:  8:45  am| 

Billing  code  6720-oi-m 


Petroplex  Savings  Association, 
Midland,  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)fI)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Fetleral 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Petroplex  Savings  Association.  Midland. 
Texas,  on  October  14. 1988. 

Dated:  November  10. 1988. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 

(FR  Doc.  88-20488  Filed  11-15-88:  8:45  am| 
BILLING  CODE  6720-01-M 

San  Angelo  Savings  Association,  San 
Angelo,  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(i)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  San 
Angelo  Savings  Association.  San 
Angelo,  Texas,  on  October  14.  1988. 

Dated:  November  10,  19H8. 

f3y  the  Federal  Home  Loan  Bank  Board 
|uhn  F.  Ghizzoni. 
Assii^tant  Secretary. 
(FR  Doc  88-26483  Filed  11-15-88:  8:45  anij 

BILLING  CODE  6730-0 l-M 


Security  Federal  Savings  and  Loan 
Association,  Pampa,  TX;  Appointment 
of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended.  12  U.S.C. 
1404(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Security 
Federal  Savings  and  Loan  Association, 
Pampa.  Texas,  on  October  14. 1988. 

Dated:  November  10.  1908. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

(FR  Doc.  88-26480  Filed  11-15-88:  8:45  am] 
BILLING  CODE  6720-01-M 


Shamrock  Federal  Savings  Bank, 
Shamrock,  TX;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended.  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  B.iiik  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Shamrock  Federal  Savings  Bank. 
Shamrock.  Texas,  on  October  14.  1988. 

Dated:  November  10, 1983. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

jFR  Doc.  88-26479  Filed  11-1.5-88;  8:45  am] 

BILLING  CODE  6720-01-M 


Southern  Savings  and  Loan 
Association,  Brownwood,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Southern  Savings  Loan  Association. 
Brownwood.  Texas,  on  October  14, 1988. 

Dated:  November  10,  1988. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

|FR  Doc.  88-26482  Filed  11-15-88;  8:45  am) 
BILLING  coot  6720-01-M 


Southwest  Savings  and  Loan 
Association,  Abilene,  TX;  Appointment 
of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Southwest  Savings  and  Loan 
Association.  Abilene,  Texas,  on  October 
14.  1988. 

Dated  November  10. 1988. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

jFR  Doc.  88-26481  Filed  11-1.5-88;  8:45  am] 
BILUNG  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parlies  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010270-030. 

Title:  Gulf-European  Freight 
Association. 

Parties: 

Compagnie  Generate  Maritime  (CGM) 

Lykes  Bros.  Steamship  Company.  Inc. 

Gulf  Container  Line  (GCL).  B  V. 

Sea-Land  Service,  Inc. 

Hapag-Lloyd  AG 

P&O  Containers  (TF'L)  Limited 

Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  modification 
would  set  forth  rules  of  general 
applicability  relating  to  the  negotiations 
of  specific  service  contract  charges. 

A,i>reomont  No.:  202-01 065&-030. 

Title:  North  Europe  Gulf  Freight 
Association. 

Parties: 

Compagnie  Generate  Maritime  (CGM) 

Lykes  Bros.  Steamship  Company,  Inc. 

Gulf  Container  Line  (GCL).  B  V. 

Sea-Land  Service.  Inc. 

Hapag-Lloyd  AG 

P&O  Containers  (TFL)  Limited 

Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  modification 
would  further  clarify  the  parties' 
authority  regarding  open  rates. 
Adherence  to  any  agreement  reached 
would  be  voluntary. 

Agreement  No.:  202-010656-031. 

Title:  North  Europe  Gulf  Freight 
Association. 

Parties: 


Compagnie  Generale  Maritime  (CGM) 
Lykes  Bros.  Steamship  Company.  Inc. 
Gulf  Container  Line  (GCL),  B.V." 
Sea-Land  Service.  Inc. 
Hapag-Lloyd  AG 
P&O  Containers  (TFL)  Limited 
Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  modification 
would  clarify  the  rights  and  obligations 
of  members  electing  not  to  participate  in 
specific  service  contracts  and  to  propose 
rules  of  general  applicability  relating  to 
the  negotiations  of  specific  service 
contract  charges. 

By  Order  of  the  Federal  Maritime 

Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  10. 1988. 
(FR  Doc.  88-26413  Filed  11-15-^;  8:45  am] 

BILLING  CODE  6730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  §  560.7  and/or  5  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below 

Agreement  No.:  224-200170. 

Title:  Port  of  Bellingham  Terminal 
Lease  Agreement. 

Parties:  State  of  Alaska  (State)  Port  of 
Bellingham  (Lessor). 

Filing  Parly:  Hugh  M.  Wilson. 
Manager  Marine  Terminals,  Port  of 
Bellingham.  625  Cornwall  Avenue, 
Bellingham.  Washington  98227-1737. 

Synopsis:  The  agreement  authorizes 
the  lease  of  approximaiely  six  acres  of 
property  (F'anhaven  Terminal)  to  State 
by  Lessor  for  exclusive  use  of  the 
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terminal  ticketing/office  area  including 
managers  office,  staff  toilet,  and  storage 
area,  and  the  warehouse  and  port 
administration  areas.  The  State  will 
have  priority  use  of  the  staging  area, 
transfer  bridge  and  morring  structures. 
The  term  of  this  lease  shall  be  for  a 
period  of  twenty  years  from  the  first  day 
of  occupancy  of  the  lease  premises. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking, 

Secretary. 

Dated:  November  10, 1988. 
(FR  Doc.  88-26476  Filed  11-15-88;  8:45  amj 

BILLING  CODE  6730-01  M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Mnnagement  and  Budget  (OMB)  to 
renew  expirTig  inforn-aticn  collection 
3090-0006,  S  a'emenl  of  Personal 
History.  Thix  form  is  used  to  investigate 
the  suitabilii.v  of  guards,  cleaners,  and 
other  persons  applying  for  employment 
under  GSA  contracts. 

AGENCY:  Law  Enforcement  Division 
(P.ML),  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB.  Washington,  DC,  20503, 
and  to  Mary  L.  Cunningham.  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th. 
NW.,  Washington.  DC  20405. 

Annual  Reporting  Burden:  Individuals 
responding,  12,000;  responses.  1  per 
year;  average  hours  per  response,  .41; 
burden  hours,  5,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  M.  Arvey,  202-566-0494. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg., 
Washington,  DC  20405,  or  by 
telephoning  202-535-7691. 

Dated;  November  7, 1988. 
Emily  C.  Karam. 

Director,  Information  Management  Division 

(CAI). 

[FR  Doc.  88-26390  Filed  11-15-68:  8:45  am| 

BILLING  CODE  U20-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment;  Briefing  Sessions 

Name:  Development  of  Assessment 
Teams — A  Briefing  Session  for 
Prospective  Grant  Applicants 

Date  and  Time:  December  9, 1988 — 
11;00  a.m.  to  4;30  p.m. 

Place:  Parklawn  Building,  Conference 
Room  D,  5600  Fishers  Lane,  Rockville, 
Maryland. 

Supplementary  Information;  The 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR)  will  conduct  a 
briefing  session  to  inform  the  research 
community  of  its  interest  in  supporting 
Assessment  Teams  as  a  means  to 
identify  and  analyze  the  outcomes  and 
costs  of  alternative  practice  patterns  as 
an  extension  of  the  Patient  Outcome 
Assessment  Research  Program  (POARP) 
during  F"Y  1989. 

The  session  is  open  to  the  general 
public.  Expenses  involved  with 
attendance  at  the  session  will  be  the 
responsibility  of  the  attendees. 

For  further  information,  please  call 
Mr.  Gerald  Cohen,  [301)  443-2080. 

Dated:  November  8, 1988. 
I.  Michael  Fitzmaurice. 

Director,  National  Center  for  Health  Services 

Research  and  Health  Care  Technology 

Assessment. 

[FR  Doc.  88-26452  Filed  11-15-88:  8:45  am] 
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Food  and  Drug  Administration 

[Docket  No.  870-01191 

In  Vitro  Diagnostic  Devices  (IVD's) 
Intended  for  Home  Use;  Draft  Points 
To  Consider  Regarding  Labeling  and 
Premarket  Submissions;  Availability 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Assessing  the  Safety  and  Effectiveness 
of  Home-Use  In  Vitro  Diagnostic 
Devices  (IVD's):  Draft  Points  to 
Consider  Regarding  Labeling  and 
Premarket  Submissions."  The  draft 
document  was  prepared  by  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  to  assist  persons 
manufacturing,  importing,  or  distributing 
IVD's  intended  for  home  use  to  comply 


with  FDA's  current  regulations  and 
thereby  ensure  that  such  devices  ore 
safe  and  effective.  FDA  also  is  making 
the  draft  document  available  to  describe 
to  interested  persons  the  issues  involved 
with  marketing  IVD's  intended  for  home 
use.  FDA  is  taking  this  action  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

date:  Comments  received  by  February 
14, 1989,  will  be  considered  by  FDA  in 
preparing  a  final  points  to  consider 
document.  The  draft  document  and 
comments  received  may  be  seen  in  the 
Dockets  Management  Bianr.h  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
address:  Written  requests  for  single 
copies  of  the  draft  points  to  co;i?'.der 
document  and  any  written  comirenls  to 
the  Dockets  Management  Hraiich  {HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rorkvji'.e,  MD 
20857.  (Send  two  self-ad  Jressed 
adhesive  labels  to  assist  the  Branch  in 
processing  your  requests.) 
FOR  further  information  CONTACr. 
Thomas  M.  Tsakeris,  Center  for  Devices 
and  Radiological  Health  (HFZ-140). 
P'ood  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-427-72.34. 

supplementary  information:  IVD's.  as 
defined  in  FDA's  regulations  (21  CFR 
809.3(a)),  are  those  reagents, 
instruments,  and  systems  intended  for 
use  in  the  diagnosis  of  disease  or  other 
conditions,  including  a  determination  of 
the  state  of  health,  in  order  to  cure, 
mitigate,  treat,  or  prevent  disease  or  its 
sequelae.  IVD's  are  intended  for  use  in 
the  collection,  preparation,  and 
examination  of  specimens  taken  from 
the  human  body. 

In  most  cases  in  the  past,  a  physician 
supervised  the  collection  of  specimens 
from  a  patient's  body  and  submitted  the 
specimens  to  a  clinical  laboratory  with 
instructions  regarding  which  in  vitro 
tests  were  to  be  done.  Trained 
laboratory  technicians  performed  the 
tests  using  IVD's.  The  clinical  laboratory 
reported  the  test  results  to  the  patient's 
physician  who  then  explained  and 
interpreted  the  meaning  of  the  test 
results  to  the  patient. 

There  has  been  an  increasing  interest 
in  recent  years  in  the  development  of 
certain  IVD's  for  consumers  to  purchase 
and  use  to  perform  tests  on  their  own 
body  specimens  and  interpret  the  results 
of  their  own  diagnostic  tests. 

Accordingly.  FDA  is  making  available 
a  document  entitled  "Assessing  the 
Safety  and  Effectiveness  of  Home-Use 
In  Vitro  Diagnostic  Devices  (IVD's); 
Draft  Points  to  Consider  Regarding 
Labeling  and  Premarket  Submissions." 
Interested  persons  may  submit  to  the 


Docket  Management  Branch  (address 
above)  written  comments  on  the  draft 
document  at  any  time;  however, 
comments  submitted  by  February  14. 
1989.  will  be  considered  by  FDA  in 
preparing  a  fmal  points  to  consider 
document.  The  comments  submitted  will 
be  used  to  determine  whether  any 
revisions  of  the  document  are 
warranted.  Two  copies  of  any  comments 
should  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
document  and  comments  received  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday, 

Dated:  November  5, 1988. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drug's. 

|FR  Doc.  68-26405  Filed  11-15-B8:  8:45  am) 
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Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Dental  Products  Panel 

Date,  time,  and  place.  December  16. 
1988.  9  a.m..  Conference  Rms.  D  and  E. 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.m.; 
open  committee  discussion.  10  a.m.  to  4 
p.m.;  Gregory  Singleton.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470).  Food  and  Drug  Administration. 
8757  Georgia  Ave..  Silver  Spring.  MD 
20910.  301-427-7555. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  dental  products  and 
m.akes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
infor.mation,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  1. 1988. 


and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  guide  for  the 
preparation  and  submission  of  dental 
endosseous  implant  premarket  approval 
applications. 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  December  19 
and  20. 1988.  8:30  a.m..  Conference  Rms. 
D  and  E,  Parklawn  Bldg..  5600  Fishers 
Lane.  Rockvilie,  MD. 

Type  of  meeting  and  contact  person. 
Open  com'mittee  discussion,  December 
19,  1988,  8;30  a.m.  to  4  p.m.;  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  December 
20. 1988.  8:30  a.m.  to  5  p.m.;  David  F. 
Hersey.  Center  for  Drug  Evaluation  and 
Research  (HFD-9).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
cancer  patients. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  mike 
formal  presentations  should  notify  the 
contact  person  before  December  5, 1988, 
and  submit  a  brief  statement  of  tlie 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  19,  1988,  the  committee  will 
discuss:  (1)  NDA  19-880  Paraplatin* 
(carboplaUn),  Bristol  Myers,  for 
treatment  of  stages  III  and  IV  ovarian 
cancer,  and  (2)  FDA  requirements  for 
approval  of  new  drugs  for  treatment  of 
supeificial  bladder  cancer.  On 
December  20, 1988.  the  committee  will 
discuss:  (1)  NDA  19-884  Uromitexan* 
(mesna).  Asta  Pharma  AG.  for  use  with 
ifosfamide  as  a  uroprotective  agent,  and 
(2)  supplemental  N'DA  17-970/S-018 
Nolvadex*  (tamoxifen).  Stuart 
Pharmaceutical  Co.,  for  treatment  of 
premenopausal  advanced  breast  cancer. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions;  (1)  An  open  public 
hearing,  (2)  an  open  committee 


discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  f>ortions  of  each  committee 
meeting  are  hsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  en  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  fur  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
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Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Djted:  November  9,  1988. 
Ronald  G.  Cbesemore, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[PR  Doc.  88-26403  Filed  ll-15-fi«;  8:45  am] 
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Advisory  Committee;  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  November  18. 
1988.  8:30  a.m..  Lister  Hill  Auditorium, 
Bldg.  38A.  National  Library  of  Medicine. 
National  Institutes  of  Health,  8600 
Rockville  Pike,  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  8:30  a.m.  to 
12:30  p.m.;  open  public  hearing,  12:30 
p.m.  to  1:30  p.m.,  unless  public 
participation  does  not  last  that  long: 
Jack  Gertzog,  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-44:5-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  ust;  in 


the  diagnosis,  prevention,  or  treatment 
of  human  diseases.  The  committee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentation*  should  notify  the 
contact  person  as  soon  as  possible. 

Open  committee  discussion.  The 
committee  will  discuss  a  treatment  IND 
request  for  IMREG  (an 
immunosupportive  biologic  agent). 
Seating  capacity  is  limited  and  seating 
for  the  public  will  be  on  a  first-come 
basis. 

FDA  is  giving  less  than  15  days  public 
notice  of  this  Vaccines  and  Related 
Biological  Products  Advisory  Committee 
meeting  because  it  involves  an 
expedited  review  of  a  biologic  intended 
for  a  life-threatening  illness,  consistent 
with  FDA's  new  initiative  for  expediting 
the  review  of  such  products.  The  next 
regularly  scheduled  meeting  of  the 
committee  is  January  30  to  February  1. 
1989.  FDA  did  not  believe  it  appropriate 
to  wait  that  long.  Attempts  were  made 
to  schedule  a  committee  meeting  later  in 
November  or  in  early  December  to 
permit  sufficient  time  for  at  least  a  15- 
day  public  notice  of  the  meeting. 
However,  it  was  not  possible  to  find  a 
date  during  that  period  on  which  a 
quorum  of  committee  members  could 
meet.  The  agency  decided  that  it  was  in 
the  public  interest  to  hold  this  scientific 
review  on  November  18, 1988.  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 


period  the  committee  chairperson 
determines  will  facilitate  the  committee 
work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  1  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat". 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 


regulations  (21  CFR  Part  14)  on  advisory 
commttees. 

Dated:  November  14.  1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

.affairs. 

[FR  Uoc.  88-26556  Filed  11-11-88;  11:47  am) 
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(Docket  No.  8eN-03&7] 

Public  Meeting;  Seafood  Safety  as 
Related  to  Cooked  and  Processed 
Seafood 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  with  the  seafood  industry 
and  other  interested  persons  to  discuss 
a  number  of  agency  concerns  relating  to 
public  health  aspects  of  cooked  and 
processed  seafood. 

DATES:  The  meeting  will  be  held  Friday. 
December  16, 1988.  9:30  a.m.  to  3  p.m. 
Interested  persons  who  will  be  unable  to 
attend  the  meeting  may  submit  written 
comments  on  the  issues  outlined  in  this 
notice  by  January  16, 1989. 
ADDRESSES:  The  meeting  will  be  held  in 
the  auditorium  of  the  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW.,  Washington,  DC  20201.  Written 
comments  should  be  sent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
referencing  the  Docket  No.  found  in  the 
heading  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACr 
John  M.  Tisler,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-326).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202^85-0255. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  being  sponsored  by  FDA,  in 
accordance  with  21  CFR  10.65(b).  to 
discuss  with  the  seafood  industry  and 
other  interested  persons  the  agency's 
concerns  raised  by  its  inspectional  and 
analytical  findings  relating  to  cooked 
and  processed  seafood. 
Issues  to  be  discussed  will  include: 

1.  Microbiological  contamination  of 
ready-to-eat  or  heat-and-serve  seafood 
products. 

2.  Public  health  concerns  relating  to 
these  products. 

3.  Improved  processing  practices  for 
these  products. 

4.  Strategies  for  protecting  the 
consumer  from  associated  health  risks. 

FDA  is  inviting  aU  interested  persons 
to  participate  in  this  meeting.  Interested 
persons  who  will  be  unable  to  attend  the 


meeting  may  submit  to  FDA  written 
comments  that  set  forth  their  views  on 
the  issues  outlined  in  this  notice. 

Dated:  November  9, 1988. 

Ronald  G.  Cbesemore, 

Acting  Associate  Commissioner  for 
Ri'gi,  htory  Affai.s. 

[FR  Doc.  88-26402  Filed  11-10-88;  8:45  amj 
BILLING  CODE  4ieO-C1-M 

Consumer  Participation;  Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  N.otice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting: 

Dallas  District  Offlce,  chaired  by 
Gerald  E.  Vince,  District  Director.  The 
topic  to  be  I'.srussed  is  new  drug 
development  'r.  the  United  States. 

DATE:  Mon.\  y.  November  28, 1988. 1:30 
p.m.  to  3:30  p.m. 

ADDRESS:  Texas  Pharmaceutical 
Association,  1624  East  Anderson  Lane. 
Austin.  TX  78723. 
FOR  FURTHER  INFORMATION  CONTACT: 

Juan  A.  Tijerina.  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
727  East  Durango,  Rm.  B-406,  San 
Antonio.  IX  78206-1200.  512-229-6737. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  9,  1988. 
Ronald  G.  Che&emore. 
Acting  Associate  Commissioner  for 
Regulator}'  Affairs. 

[FR  Doc.  88-26404  Filed  11-15-B8;  8:45  amj 
BILUNG  CODE  41S0-01-M 


Healtti  Resources  and  Services 
Administration 

Final  Funding  Priority  for  Grants  for 
Predoctoral  Training  in  Family 
Medicine 

The  Health  Resources  and  Ser\  ices 
Administration  announces  the  final 
funding  priority  for  Grants  for 
Predoctoral  Training  in  Family  Medicine 
which  will  be  applied  in  the  review  of 
applications  for  Fiscal  Year  1989. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  assist  in  meeting  the  cost  of 
planning,  developing  and  operating  or 


participating  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  for  both 
the  program  and  the  trainees. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57,  Subpart  Q. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
education  purposes  of  section  786(a)  of 
the  Act; 

2.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements: 

3.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cosl- 
effeciive  manner:  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the  ■ 
funding  of  approved  applications: 

1.  Funding  preferemces — Funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new- 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  by  HRSA 
staff  when  applications  meet  specified 
objective  criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

A  proposed  funding  priority  was 
published  in  the  Federal  Register  of 
August  15,  1988,  (53  FR  30719)  for  Grants 
for  Predoctoral  Training  in  Family 
Medicine.  One  comment  was  received 
during  the  30  day  comment  period  in 
support  of  increasing  primary  care 
services  to  special  populations. 

Therefore,  the  funding  priority  as 
proposed  is  retained  as  follows: 

A  funding  priority  will  be  given  to 
projects  in  which  substantial  training 
experience  is  in  a  PHS  332  health 
manpower  shortage  area  and/or  PHS 
329  migrant  health  center,  PHS  3.30 
community  health  center  of  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  populations. 

This  program  is  listed  at  13.986  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Integovemmental  Review  of  Federal 
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Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  November  9. 1988. 
John  H.  Kelso, 
Acting  Administrator. 
[FR  Doc.  88-26401  Filed  11-15-88:  8:45  am) 

BILUNG  CODE  41M-1S-M 

National  Institutes  of  Health 

Division  of  Research  Resources; 
General  Research  Support  Review 
Committee;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Minority  Biomedical 
Research  Support  Subcommittee 
(MBRSS)  of  the  General  Research 
Support  Review  Committee  (GRSRC).  on 
November  18, 1988.  which  was 
published  in  the  Federal  Register, 
August  12.  1988,  (53  FR  30472-30473). 

This  meeting  was  to  have  met  in 
closed  session  on  November  18,  from 
8:30  a.m.  to  12:00  noon.  The  meetmg  will 
now  be  open  to  the  public  from  8:30  a.m. 
to  11:00  a.m.  in  Conference  Room  9, 
Building  3lC,  National  Institutes  of 
Health,  to  discuss  policy  matters 
relating  to  the  Minority  Biomedical 
Research  Support  Program.  The  meeting 
will  be  closed  to  the  public  from  1:00 
p.m.  to  adjournment  for  the  review  of 
grant  applications. 

Dated:  November  10, 1988. 
Betty  }.  Beveridge, 

Committee  Management  Officer,  N/H. 
[FR  Doc.  88-26669  Filed  11-15-88;  10:15  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Records  for  Saginaw  Chippewa 
Indian-Owned  Lands  in  the  State  of 
Michigan 

action:  Notice;  Transfer  of  custody. 

SUMMARY:  This  notice  is  published  in 
accordance  with  25  CFR  150  and  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  under  209  DM 
8.1.  As  of  January  1, 1989.  the  official 
custody  of  all  Saginaw  Chippewa  land 
records  and  title  documents  pertaining 
to  Indian-owned  trust  or  restricted  lands 
under  the  jurisdiction  of  the  Minneapolis 
Area  Office,  Minneapolis,  Minnesota, 
and  the  Michigan  Agency,  Sault  Ste. 
Marie,  Michigan,  whether  within  or 
outside  the  boundaries  of  the  Isabella  or 
Saginaw  Chippewa  Indian  Reser\ation 
is  transferred  from  the  Central  Office, 


Washington,  DC,  to  the  Aberdeen  Land 
Titles  and  Records  Office.  Bureau  of 
Indian  Affairs,  115  4th  Avenue  SE., 
Aberdeen,  South  Dakota  57401.  The 
Aberdeen  Land  Titles  and  Records 
Office  is  thereafter  the  official  office  of 
record  for  the  recording  and 
maintenance  of  these  records. 
EFFECTIVE  DATE:  January  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Quentin  M.  Jones,  Land  Records  Officer, 
Division  of  Real  Estate  Services,  Bureau 
of  Indian  Affairs,  18th  and  C  Streets 
NW..  Washington,  DC  20245. 
W.P.  Ragsdale. 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  88-26391  Filed  11-15-88;  8:45  am) 

BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 

llD-943-09-4214-10;  1-182461 

Termination  of  Recreation  and  Public 
Purpose  Classification;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Classification  termination. 

SUMMARY:  This  order  terminates  a 
Bureau  of  Land  Management 
classification  affecting  120  acres  of 
public  land  near  Portneuf,  Idaho.  After 
termination  of  the  classification,  the 
underlying  lands  will  immediately 
become  available  for  disposal  through  a 
pending  public  sale  action. 
EFFECTIVE  DATE:  November  16. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Bloyer,  BLM,  Idaho  State  Office, 
3380  Americana  Terrace,  Boise,  Idaho 
83706,  208-334-1471. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926.  as  amended:  43  U.S.C.  869; 
869-4;  it  is  ordered  as  follows: 

1.  Pursuant  to  the  regulations  in  43 
CFR  2091.7-l(b)(l)  and  the  authority 
delegated  to  me  by  BLM  Manual  Section 
1203  (48  FR  85).  the  classification 
decision  of  February  28, 1983.  which 
classified  120  acres  of  public  land  as 
suiiable  for  recreation  and  public 
purposes  under  the  Act  of  June  14, 1926, 
as  amended;  43  U.S.C.  869;  869-4,  under 
serial  number  1-18246,  is  hereby  revoked 
insofar  as  it  affects  the  following- 
described  lands: 

Boise  Meridian 

T.  7  S.,  R.  35  E. 

Sec.  28,  WV<!SWy4,  SEV.SWV*. 

The  area  described  contains  120  acres  in 
Bannock  County. 

2.  Upon  termination  of  the 
classification,  the  underlying  lands  will 


immediately  become  available  for 

disposal  through  a  pending  public  sale 

action  under  section  203  of  the  Federal 

Land  Policy  and  Management  Act  of 

1976. 

Delmar  D.  Vail, 

State  Director. 

Dated:  November  9. 1988. 
|FR  Doc.  88-26408  Filed  11-15-88;  8:45  am) 

BILLING  CODE  4310-66-M 


IUT-040-09-4830-121 

Cedar  City  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463,  that  a  meeting  of  the 
Cedar  City  District  Advisory  Council 
will  be  held  Friday,  December  2, 1988. 
The  meeting  will  begin  at  9:30  a.m.  in  the 
BLM  office  at  176  East  DL  Sargent  Drive, 
Cedar  City,  Utah.  The  agenda  will 
include;  Dixie  Resource  Area  land  use 
planning:  riparian  policy;  Recreation 
2000  program;  and  updates  on  the  Desert 
Tortoise  program. 

All  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons    - 
may  make  oral  statements  at  9:45  a.m., 
or  submit  written  comments  for  the 
Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  176  East  DL 
Sargent  Drive,  Cedar  City,  Utah  84720 
by  November  30, 1988.  Depending  on  the 
number  of  persons  wishing  to  make  a 
statement,  a  per  person  time  limit  may 
be  established  by  the  District  Manager 
or  the  Council  Chairman. 

Date:  November  7, 1988. 
David  F.  Everett. 

.Acting  District  Manager. 

(FR  Doc.  88-26394  Filed  11-15-88:  8:45  am) 

BILLING  CODE  4310-00-M 


[  N  M-040-09-42 1 2-081 

Kansas  Supplemental  Planning 
Analysis;  Availability  and  Public 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Tulsa  District,  Oklahoma. 

ACTION:  Notice  of  availability/notice  of 
public  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Oklahoma 
Resource  Area  of  the  Tulsa  District,  hiis 
prepared  a  Supplement  to  the  1987 
document  Planning  for  Proposed 
Disposal  of  Public  Lands  in  Kansas.  This 
Supplemental  Planning  Analysis  (SP.A) 
addresses  the  disposal  of  Federally 
owned  surface  estate  managed  by  the 
BLM  within  the  State  of  Kansas.  The 


known  BLM  managed  Federal  surface 
estate  within  Kansas  consists  of  1.023.49 
acres,  located  on  21  isolated  tracts, 
within  15  Kansas  Counties.  The 
Proposed  Action  analyzed  by  the  SPA  is 
the  transfer  of  public  lands  with  fish  and 
wildlife  values  to  the  Kansas 
Department  of  Wildlife  and  Parks 
(KDWP),  and  the  transfer  into  private 
ownership  of  those  tracts  of  public  lands 
meeting  the  provisions  of  the  Color-of- 
Title  Act  of  December  22, 1928  (45  Stat. 
1069;  43  U.S.C.  1068, 1068a). 

Availability:  The  subject  document 
has  been  sent  to  all  persons  on  the  SPA 
mailing  list.  Additional  copies  of  the 
SPA  are  available  upon  request  from  the 
Resource  Area  Manager  at  the  address 
below. 

Public  Meeting:  A  public  meeting/ 
open  house  will  be  held  to  provide  the 
public  an  opportunity  to  comment  on  the 
proposed  action.  BLM  representatives 
will  receive  both  oral  and  written 
comments  at  this  public  meeting/open 
house.  The  public  meeting/open  house 
will  be  held  December  14, 1988,  in  Great 
Bend,  Kansas  at  the  Best  Western 
Angus  Inn.  Second  floor  meeting  room, 
2920  10th  Street,  from  3:00  p.m.  to  7:00 
p.m. 

Comments:  In  addition  to  the  public 
meeting/open  house,  written  comments 
and  suggestions  concerning  the 
proposed  action  will  be  received  until 
close  of  business,  December  21, 1988,  at 
the  Oklahoma  Resource  Area  Office. 
ADDRESS:  Comments  and  suggestions 
concerning  this  Proposed  Action  should 
be  sent  to;  Area  Manager,  Bureau  of 
Land  Management,  Oklahoma  Resource 
Area,  200  W.  Fifth  Street,  Room  548, 
Oklahoma  City,  Oklahoma  73102. 
FOR  FURTHER  INFORMATION  CONTACr. 
Brian  Mills,  Oklahoma  Resource  Area, 
(405)  231-5491. 

Dated:  November  9, 1988. 

Monte  G.  |ordan, 

Associate  State  Director. 

[FR  Doc.  88-26407  Filed  11-15-88;  8:45  am) 
BILLING  CODE  4310-FB-M 


[AZ  020-41-5410-ZAFA;  AZA-23560] 

Receipt  of  Conveyance  of  Mineral 
Interest  Application;  Arizona 

action:  Notice  of  receipt  of  conveyance 
of  mineral  interest  apphcation,  AZA- 
23560. 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  21, 
1976,  90  Stat.  2757,  ANAM,  Inc.,  has 
applied  to  purchase  the  mineral  estate 
described  as  follows: 


Gila  and  Salt  River  Meridian,  Arizona 

T.  6S.,  R.  12E.. 

Sec.  33,  SMiS^: 

Sec.  34.  SVi. 
T.  7  S.,  R.  11  E.. 

Sec.  25,  all. 
T.  7  S.,  R.  12  £., 

Sec.  3,  lolsl,2,  S'-iNE'/i. 
T.  7  S..  R.  13  E.. 

Sec.  12.  S'/2; 

Sec.  13.  EVt: 

Sec.  27.  SWV4SWy4. 
T.  7  S.,  R.  14  E., 

Sec.  17.  Ei-i,  SV4NWy4,  SWy4; 

Sec.  21.  N'/2NWV4; 

Sec.  26.  S'/2NWV4,  S'/z; 

Sec.  27,  WVi: 

Sec.  28,  EMt,  SWV4: 

Sec.  29,  N'4,  Ny2SWV4,  SE'ASW'A.  SEy4: 

Sec.  30.  NEy4NEV4; 

Sec.  31,  lots  1  to  4,  incl.  SEV4SWy4,  SV4 
SEVi: 

Sec.  32.  WVa; 

Sec.  33  WVi,  SEy4, 

Sec.  35!  NV2N''2,  SEy4NEV4,  SWy4NWy4. 
T.  8  S.,  R.  13  E., 

Sec.  8.  £":«: 

Sec.  9,  SV2: 

Sec.  11,  Ey2; 

Sec.  12,  swy4Nwy4,  wy2swy4,  SEy4 

swy4; 

Sec.  13,  N'ANVz: 

Sec,  14.  SWy4.  Sy2SEy4; 

Sec.  15,  Ey2SWy4,  W».^SEy4; 

Sec.  22,  all: 

Sec.  23,  Ey2NEy4,  SWV4NEy4,  NVaNWV*. 

swy4Nwy4,  svis; 

Sec.  25,  all; 
Sec.  26.  Ny2: 
Sec.  27,  all. 
T.  8  S.,  R.  14  E., 
Sec.  2,  Sy2; 
Sec.  5,  all' 

Sec.  eilotR  NEV4SWy4: 
Sec.  7.  Ey2; 
Sec.  8.  all: 
Sec.  ll,Ny2; 
Sec.  14,  all; 

Sec.  18,  lots  1,  NEV4,  NEV4NWV4; 
Sec.  20,  WVi; 
Sec.  22,  SEyi: 
Sec.  23,  Sy2Sy2: 
Sec.  24,  EVi,  SWy4; 
Sec.  26,  NMiNys; 
Sec.  27,  NEy4; 
Sec.  29,  N'/!NWy4; 
Sec.  30,  NEy4,  Ny2SEy4. 
Containing  15,207.25  acres,  more  or  less. 

Additional  information  concerning 
this  application  may  be  obtained  from 
the  Area  Manager,  Phoenix  Resource 
Area,  Phoenix  District  Office.  2015  West 
Deer  Valley  Road,  Phoenix.  Arizona 
85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 


rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application. 
October  5. 1988.  whichever  occurs  first. 
Henri  R.  Bisson, 

District  Manager. 

Date:  October  27, 1988. 

|FR  Doc.  88-26395  Filed  11-15-88;  8:45  am) 

BILLING  CODE  4310-32-M 


ICA-020-09-4050-90;  CA20656] 

Realty  Action;  Classification  of  Public 
Lands  in  Lassen  County,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action; 
classification  of  Public  Lands  under  the 
Recreation  and  Public  Purposes  Act.  in 
Lassen  County,  CA,  (CA20656). 

summary:  The  following  described 
public  lands  are  hereby  classified  as 
suitable  for  lease  under  the  Recreation 
and  Public  Purposes  Act  of  June  14, 1926, 
as  amended  (43  U.S.C.  869  et  seq.]: 

T.  SON.,  R.  13E,  M.D.M.,  California 

Section  17:  W'/t  N'/i  NWy4  .NE'/i,  WV4  EV4 

NV2  Nwy4  NEy4. 

Total:  15  acres. 

These  lands  are  proposed  to  be  leased 
to  the  Lassen  County  Board  of 
Supervisors  for  20  years,  with  option  to 
renew  the  lease,  for  the  construction 
and  operation  of  a  flying  site  and 
landing  field  for  radio  controlled  model 
airplanes.  The  lease  shall  be  subject  to 
the  standard  terms  and  conditions  of  a 
Recreation  and  Public  Purposes  Act 
Lease  as  contained  on  BLM  Form  2912- 
1.  In  addition,  the  lease  will  contain 
special  stipulations  designed  to  mitigate 
environmental  impacts  and  to  protect 
valid  existing  rights. 

These  stipulations  will  require  the 
lessee  to:  (1)  Develop  the  site  in 
accordance  with  the  Plan  of 
Development  and  Site  Plan;  (2)  close 
livestock  control  gates  or  install  cattle 
guards  if  needed;  (3)  paint  all  buildings 
in  colors  that  blend  with  the  area  and  to 
maintain  all  structures  in  good  repair;  (4) 
locate  facilities  at  least  100  feet  from  a 
nearby  county  road;  (5)  cause  no 
interference  with  existing  road  right-of- 
way  CA  12431.  and  to  maintain  that 
portion  of  CA  12431  that  runs  through 
the  lease;  (6)  carry  liability  insurance 
covering  all  use  at  the  site:  (7)  design 
and  install  sanitary  facilities  in 
accordance  with  local  health  codes;  (8) 
remove  all  trash  or  refuse  from  the  site: 
(9)  reclaim  and  rehabilitate  the  site  in 
the  event  the  lease  is  relinquished  or 
terminated. 
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UMI 


The  above  described  public  lands  are 
hereby  segregated  £rom  all  other  forms 
of  disposal,  entry  or  appropriation  under 
the  public  land  laws,  including  locations 
under  the  mining  laws,  but  not  to  leasing 
under  tha  mineral  leasing  laws.  Any 
minerial  leases  issued  would  contain  a 
no  surface  occupancy  clause.  The 
segregative  effect  of  this  notice  shall 
automatically  expire  18  months  after 
publication  of  this  notice,  if  no 
application  is  filed  or  if  no  lease  is 
issued.  If  a  lease  is  issued,  the 
segregation  will  continue  for  the  term  of 
the  lease,  unless  this  notice  is  amended 
or  revised. 

Comments:  For  a  period  of  45  days 
after  publication  of  this  notice  in  the 
Federal  Register,  comments  may  be  sent 
to  the  District  Manager,  Bureau  of  Land 
Management.  705  Hall  St.,  Susanville, 
CA  96130.  Comments  will  be  evaluated 
by  the  California  State  Director  of  the 
Bureau  of  Land  Management,  who  may 
affirm,  vacate  or  modify  this 
classification. 

Information:  For  additional 
information  on  this  matter  call  or  write 
the  Eagle  Lake  Area  Manager,  Bureau  of 
Land  Management,  2545  Riverside  Drive. 
Susanville,  CA  91630.  Telephone  (916) 
257-0456. 
Richard  H.  Stark,  Jr.. 
Eagle  Lake  Area  Manager. 
November  2. 198a 
|FR  Doc.  88-26392  Filed  11-15-88,  8:45  am] 

BILLING  CODE  4310-40-M 


llD-943-09-4212-13;  1-23055) 

Realty  Action;  Issuance  of  Land 
Exchange  Conveyance  Document; 
Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Exchange  of  public  and  private 

lands. 

summary:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Larry  M.  Bull.  Jr.,  Pocatello,  Idaho  83204, 
for  the  following-described  lands  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976: 

Boise  Meridian 

T.  7  S..  R.  35  E.. 
Sec.  23.  SWy«SEV4: 
Sec.  26,  NV1NWV4,  NWV4NEy«. 
Comprising  160.00  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands: 

Boiae  MeridUn 
T  7  S.  R  35  E. 

Sec.  36.  SEy4Swy4.  swy4SEy4, 

Sec.  35.  NE'/4NWy4.  NWyiNE'A. 


Comprising  160.00  acres  of  private  land. 

The  purpose  of  the  exchange  was  to 
acquire  the  non-federal  lands  for  use  in 
wildlife  habitat  and  riparian 
management.  The  public  interest  was 
well  served  through  completion  of  this 
exchange. 

The  values  of  the  federal  public  land 
and  the  non-federal  land  in  the 
exchange  were  both  appraised  at  the 
equal  value  of  $32,000.00. 
|ohn  Davis, 
Deputy  State  Director  for  Operations. 

Dated:  November  4, 1988. 

[PR  Doc.  88-26393  Filed  11-15-88;  8:45  am) 

BILLINO  COOC  aiO-GCHM 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-242I 

Certain  Dynamic  Random  Access 
Memories,  Components  Thereof  and 
Products  Containing  Same;  Change  of 
Commission  Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Deborah  D.  Sorkin,  Esq.,  of  the 
Office  of  Unfair  Import  Investigations 
will  be  the  Commission  investigative 
attorney  in  the  above-cited  investigation 
instead  of  Gary  J.  Rinkerman,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 
Lynn  \.  Levine. 

Director.  Office  of  Unfair  Import 
Investigations. 

Dated:  November  10, 1988. 

(FR  Doc.  88-26492  Filed  11-15-88:  8:45  am| 
BILLING  COOE  7020-02-M 


[Investigation  No.  337-TA-276] 

Certain  Erasable  Programnnable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories, 
and  Processes  for  Making  Such 
Memories;  Change  of  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Deborah  D.  Sorkin.  Esq.,  of  the 
Office  of  Unfair  Import  Investigations 
will  be  the  Commission  investigative 
attorney  in  the  above-cited  investigation 
instead  of  Gary  J.  Rinkerman.  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 
Lynn  I.  Levine, 

Director,  Office  of  Unfair  Import 
Investigations. 

Dated:  November  10,  1988. 

|FR  Doc.  88-26493  Filed  11-15-88:  8:45  am| 

BtLUNQ  COOE  7020-02-« 


[332-265] 

United  StatM-lsraai  Frea-Trade 
Agreemant;  ProbaMa  Effects  on  MS. 
Industry  and  Conaumars  of  Certain 
Remaining  U.S.  and  Israel  Tariff 
Reductions 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 

SiiMMARY:  Following  receipt  on 
September  28, 1988,  of  a  request  from 
the  U.S.  Trade  Representative  made  at 
the  direction  of  the  President  the 
Commission  instituted  investigation  No. 
332-265  under  section  332(g]  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g))  to— 

1.  Advise  the  President,  with  respect 
to  each  article  contained  in  the  attached 
annex  1,  as  to  the  probable  economic 
effect  on  domestic  industries  in  the 
United  States  producing  like  or  directly 
competitive  products,  and  on 
consumers,  of  the  removal  of  the  duties 
on  these  products  of  Israel  in  six  equal 
annual  stages  commencing  on  January  1, 
1990,  compared  with  the  probable 
economic  effect  of  the  elimination  of 
these  duties  without  staging  on  January 
1, 1995,  the  latest  date  for  duty 
elimination  provided  in  the 
implementing  legislation  for  the 
Agreement. 

2.  Report  on  the  likely  economic 
benefits  to  U.S.  exporters  of  products  in 
the  attached  annex  2  of  a  similar  six- 
stage  elimination  of  the  Israeli  duties 
over  the  period  in  question.  Annex  2 
lists  the  products  in  terms  of  the 
headings  in  the  Israeli  tariff  schedule 
prior  to  Israel's  adoption  of  the 
Harmonized  System. 

EFFECTIVE  DATE:  Novembers,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Agricultural  products,  Mr.  Doug 
Newman  (202-252-1328) 

(2)  Textiles  and  apparel.  Mr.  Larry 
Butler  (202-252-1470) 

(3)  Chemical  products,  Mr.  Edward 
Matusik  (202-252-1356) 

(4)  Minerals  and  metals.  Ms.  Ann  Reed 
(202-252-1428) 

(5)  Machinery  and  equipment,  Mr.  John 
Cutchin  (202-252-1396) 

(6)  General  manufactures,  Mr.  Richardo 
Witherspoon  (202-252-1489) 

All  of  the  above  are  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  202-252-1091. 


Background 

The  Agreement  on  the  establishment 
of  a  Free  Trade  Area  between  the 
Government  of  the  United  Slates  of 
America  and  the  Government  of  Israel, 
entered  into  in  April  1985,  provides  that 
all  products  of  Israel  imported  into  the 
United  States  and  all  products  of  the 
United  Slates  imported  into  Israel  which 
conform  to  the  conditions  specified  in 
the  Agreement  shall  be  free  of  duty  by 
January  1, 1995. 

Duties  on  a  large  number  of  articles 
were  removed  immediately  upon 
implementation  of  the  Agreement  on 
September  1. 1985.  For  virtually  all 
remaining  articles,  staged  removal  of  the 
duty  began  on  September  1, 1985.  For  a 
short  list  of  articles,  however,  the 
Agreement  specified  that  the  most- 
favored-nalion  rate  would  continue  to 
apply  until  January  1, 1990,  and  that  the 
rates  to  be  applied  on  and  after  January 
1,  1990,  shall  be  determined  after 
consultation  between  the  Governments 
of  Israel  and  the  United  States. 
Nevertheless,  effective  January  1, 1995, 
these  articles  are  to  be  free  of  duty.  Any 
reduction  of  these  duties  prior  to 
January  1, 1995,  however,  requires 
Congressional  approval. 


Preparatory  to  entering  into 
consultations  with  the  Government  of 
Israel  on  the  U.S.  and  Israel  rates  of 
duty  to  be  applied  on  the  articles  in 
Annex  1  and  Annex  2  when  imported  on 
and  after  January  1, 1990.  the  USTR 
requested  the  assistance  of  the 
Commission  in  providing  probable 
economic  effects  advice. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  Hearing  Room,  500  E  Street 
SW.,  Washington.  DC.  beginning  at  9:30 
a.m.  on  January  24, 1989.  and  continuing 
as  required  on  January  25.  All  persons 
shall  have  the  right  to  appear  by  counsel 
or  in  person,  to  present  information,  and 
to  be  heard.  Persons  wishing  to  appear 
at  the  public  hearing  should  file  requests 
to  appear  and  should  file  prehearing 
briefs  (origmal  and  14  copies)  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436,  not  later  than 
5:00  p.m.,  January  10,  1989.  Post-hearing 
briefs  are  required  by  February  7. 1989. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 

Annex  1.— U.S.  Tariff  Items 


interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Written  statements  should 
be  received  by  the  close  of  business  on 
February  7, 1989.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as  •* 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Busmess 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  m.ust 
conform  with  the  requirements  of  §  201.6 
of  the  Commission's  Rults  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  .submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington. 
DC. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 
Issued:  November  10. 1988. 


HTS  No 


06O3  10.60... 
0711.20  20... 

0711  20  40... 
071220  20... 

0712  20  40  .. 
0712.90.40... 
0712.9075... 
2002.10.00... 
2002.90.00... 
2005.70.10... 
2005  70.20... 
2005.70.25... 
200570  50... 
2005.70.60. . 
2005.70  70.. 
2005.70.75  . 
2005.70  80... 
2009  11.00... 
2009  19.20  .. 
2009.19.40... 
2009.20  20... 
2009  20.40.. 
2009  30  40.. 
2009.30.60.. 
2103.20.40.. 
282751.10.. 
2903.59.05 .. 
2903.69  25.. 
2907.19.50.. 
2907.22.50.. 
2907.29  50.. 

2907  30.00.. 

2908  10.25.. 
2908.10.30.. 
2908.20.20.. 
2908  90.40.. 


Brief  description 


Fresh  cut  roses 

Olives,  not  pitted,  provisionally  preserved 

Olives,  pitted  or  slutted,  provisionally  preserved 

Onion  (jowder  or  flour 

Dried  onions,  ottier  than  power  or  flour — 

Dried  garlic 

Dried  tomatoes 

Tomatoes,  whole  or  in  pieces,  prepared  or  presen/ed  otfienwise  than  by  vinegar  or  acetic  acid 

Tomatoes,  other  than  whole  or  in  pieces,  prepared  or  preserved  othenwise  than  by  vinegar  or  acetic  acid.. 

Olives,  in  brine,  green,  not  pitted 

Oiiwes,  in  bnne.  green,  pitted  or  stuffed,  placed  packed 

Olives,  in  bnne,  green  pitted  or  stuffed,  other  than  placed  packed 

Olives,  in  bnne,  not  green  canned  not  pitted 

Olives,  in  brine,  not  green,  canned  other  than  pitted - 

Olives,  in  brine,  not  green,  other  than  canned,  in  airtight  containers  of  glass  or  metal 

Olives!  in  bnne,  not  green,  other  than  canned,  other  than  in  airtight  containers  of  glass  or  metal 

Olives,  prepared  or  preserved  other  tfian  in  bone 

Organge  juice,  frozen 

Orange  |uice,  other  than  frozen,  not  concentrated 

Orange  |uice,  other  than  frozen,  concentrated — 

Grapefruit  iuice,  no'  concentrated 

Grapefruit  juice,  concentrated - - 

Citrus  fruit  juice,  n.e  s  i ,  not  concentrated 

Citrus  fruit  )Uice,  n  e  s.i.,  concentrated 

Tomato  sauces  other  than  ketchup 

Sodium  Bromide 

Dibromoethyldibromocyclohexane 

Pentabromoethylt)enzene;  and  Tnbromocumene 

Other  monopfienols ~ 

Ott>er  polyphenols 

Polyptienols,  n.e.s 

Phenol-alcohols 

Tetrabrontrobispfienol  A 

Other  tialogenated  phenol  or  phenol-alcohol  denvatives,  n.e.s 

Halogenated  pherwl  or  phenol-alcohols  <m\h  sulfo  groups,  their  salts  and  esters,  n.e.s -.-. 

Other  specified  derivatives  of  phenol  and  phenol-alcohols 


Col  1  duty  rate 


8%  ao  vai 
7.7e/kg 
11.3e.'kg 
35%  ad  val 
25%  ad  val 
35°*  ad  val 
13%  ad  val 
14 ^^  ad  val 
13  6%  ad  val. 
7.7c/l>g 
lit  kg 
11  3c/ kg 
11  6c.'kg 
11  9c 'kg 
1 1  6c 'kg 
S.U'kg 
llc/kg 
9.25c  liter 
5.3t 'liter 
9  25«'liter 
5.3c -liter 
9.25«/liter 
5.3c 'liter 
9.25t  .liter 
13  6%  ad  val 

6  6</kg 

13  5%  ad  val 
9.1%  ad  val. 
7.2%  ad  val 
7.2%  ad  val. 

7  2%  ad  val. 
7  2%  ad  val 
1.5t/kg    +19  4' 
13  5%  ad  val. 
13.5%  ad  val 

13  5%  ad  vai. 


ad  val 
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Annex  1  .—U.S.  Tariff  Items— Continued 

U.S.  TarW  Items 


HTSNo. 


2909.30.07 _.... 

2917.39  17 

2925.1910 

711311  10 

7113  19.10 

7113  19.21 

7113.19  25 

71 13.1 9.29  _. 

7113.20.10 

7113.20.21 

7113.20.25 

7113.20.29 


Bnet  descnption 


Decabromodiptvinyl  oxide;  and  Octabromodiphenyl  oxide.... 

Tetrabfomop^t^alIC  anhydride 

EtTiyienebistetrabfomopWhalimide 

Sdver  rope  or  chain - 

Piecious  Meial  rope  or  chain,  other  than  silver  — -. 

Gold  rope  necklaces  and  neck  chains 

Gotd  Mixed  link  necklaces  and  neck  chains 

Gold  necklaces  and  neck  chains,  nes 

Rope  or  ct«in  of  base  metal  clad  with  precious  metal 

Rope  riecklaces  and  neck  ctiams  clad  with  precious  metal.. 

Mixed  link  necklaces  ar>d  neck  chains  clad  with  gold 

Necklaces  and  neck  chains,  nes,  clad  with  gold 


Co).  1  duty  rate 


20%  ad  val. 
20%  ad  val. 
15%  ad  val. 
7%  ad  val. 
7%  ad  val. 
6.5%  ad  val. 
6  5%  ad  val 
6  5%  ad  val. 
7%  ad  val 
6.5%  ad  val. 
6.5%  ad  val. 
6.5%  ad  val. 


Annex  2 — Israel  Tariff  Items' 

Israel  Customs  Tariff  (CCN-based 
nomeclatiire) 


01040000 

02020000 

03011000 

03014090 

03030000 

04023000 

04040000 

04070000 

06029900 

07013000 

07020000 

07044000 

08019911 

08021000 

08042000 

08069900 

08080000 

08120000 

11021000 

11080000 

12013500 

12019900 

15020000 

15071031 

15121000 

15130000 

16030000 

16050000 

17043000 

18069990 

19079900 

20024010 

20030000 

20063000 

21030000 

21052000 

21071000 

21073000 

21079900 

22059900 


02011010 

02030000 

03011500 

03019900 

04010000 

04029000 

04059900 

05159900 

06030000 

07014000 

07039900 

07044990 

08019919 

08031000 

08059900 

08071000 

08090000 

09040000 

11029900 

12012000 

12014000 

12100000 

15031000 

15071032 

15122000 

16010000 

16042090 

17041000 

17045000 

19030000 

19089900 

20024090 

20050000 

20069900 

21042000 

21059910 

21071500 

21077000 

22040000 

22070000 


02011020 

02050000 

03014020 

03029900 

04021000 

04030000 

04060000 

06019900 

06049900 

07019900 

07042000 

08011000 

08019920 

08041000 

08061000 

08079900 

08100000 

10040000 

11050000 

12013000 

12015000 

15010000 

15039900 

15071034 

15129900 

16020000 

16049900 

17042000 

18069910 

19071000 

20019900 

20029900 

20061000 

20079900 

21049900 

21059990 

21072000 

21078000 

22051000 

22080000 


'  Annex  2  lists  the  products  in  terms  of  the 
headings  in  the  Israeli  tariff  schedule  prior  to 
Isrdti's  adoption  of  the  Harmonized  System. 
Conlaci  Ma.  Monica  Lane  of  the  Commission's 
Office  of  Industrie!  (202-252-1296)  for  complelr 
descriptions  nf  tho  articles  listed  and  the  Israel 
rates  of  duty. 


22091000 

23040000 

23073000 

24023000 

27102500 

27106000 

27120000 

29021040 

29111000 

30039910 

30042010 

30044000 

31021000 

34039990 

37039999 

38160000 

39013540 

39019900 

39021029 

39021039 

39021090 

39025010 

39025591 

39039941 

39071300 

39071449 

39071479 

39071490 

39076530 

39079930 

40090000 

40114090 

40132091 

41029920 

41049900 

41100000 

42029900 

44159900 

48012090 

48071090 

48153000 

41189900 

48219900 

64029900 

68049990 

70089900 

70181010 

73184090 

73204090 

73359900 

74103000 


22099900 

23060000 

23079900 

27101510 

27103000 

27109990 

27130000 

29041010 

29151000 

30039990 

30042090 

30045000 

32130000 

36061000 

37089900 

39011053 

39017000 

39021019 

39021033 

39021040 

39024000 

39025059 

39025592 

39039949 

39071420 

39074460 

39071481 

39075100 

39076540 

39079941 

40100000 

40119900 

40141090 

41029990 

41059900 

42022000 

44151500 

44189900 

48019910 

48078000 

48159990 

41192000 

49109900 

64030000 

68090000 

70171090 

73103500 

73203090 

73209990 

74031120 

74150000 


23010000 

23072000 

24010000 

27101590 

27105090 

27110000 

27160000 

29041020 

29253000 

30041000 

30043000 

30049900 

33069900 

36069900 

38111090 

39013520 

39017590 

39021021 

39021038 

39021069 

39024500 

39025060 

39029990 

39071010 

39071430 

39071471 

39071489 

39075621 

39079920 

39079990 

40113099 

40132010 

41021090 

41039900 

41080000 

42023000 

44152000 

44230000 

48019990 

48079910 

48169900 

48212000 

64019900 

64040000 

68109900 

79172000 

73183010 

73204010 

73219900 

74079900 

74160000 


76029990  76049990 

76089900  82049900 

82062000  83151090 

84115091  84116090 

84151000  84172000 

84224000  84612000 

84614000  84619900 

85011089  85012140 

85019990  85029900 

85131090  85151000 

85193590  85197090 

85202020  85226099 

85234090  85239929 

85269990  86080000 

90177090  90261020 

90283690  97034000 
98059900 

(FR  Doc.  88-26494  Filed 
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76069900 
82059900 
84069990 
84120000 
84205090 
84612500 
84631021 
85012189 
85049900 
85179900 
85197500 
85233000 
85239990 
87051000 
90269900 
98055000 

11-15-88;  8:45  am) 


(TA-131(b)-13,  TA-503{a)-17,  and  332-266] 

Probabte  Economic  Effect  of  Providing 
Duty-Fr«e  Treatment  for  Watches 
Under  the  GeneraBzed  System  of 
Preferences 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  Following  receipt  on  October 
18, 1988.  of  a  request  from  the  U.S.  Trade 
Representative  made  in  part  at  the 
direction  of  the  President,  the 
Commission  instituted  investigation 
Nos.  TA-131(b)-13.  TA-503(a)-17,  and 
332-266  under  sections  503(a)  and  131[b) 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2463(a)  and  2151(b))  and  section  332(g) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g))— 

(1)  Pursuant  to  sections  503(a)  and 
131(b)  of  the  Trade  Act,  and  the 
authority  of  the  President  delegated  to 
the  U.S.  Trade  Representative  by 
sections  4(c)  and  8(c)  and  (d)  of 
Executive  Order  11846,  as  amended,  to 
advise  the  President,  with  respect  to  the 


watches  provided  for  in  each  8-digit 
subheading  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
heading  9101  and  9102,  as  to  the 
probable  economic  effect  on  U.S. 
industries  producing  or  assembling 
watches  and  U.S.  industries  producing 
or  assembling  watch  bands,  straps  or 
bracelets  and  on  U.S.  consumers  of  the 
elimination  of  U.S.  import  duties  under 
the  U.S.  Generalized  System  of 
preferences  (GSP).  Separate  advice  wiH 
be  provided  for  the  watch 
manufacturing  and  assembly  industry 
and  the  watch  band,  strap  and  bracelet 
manufacturing  and  assembly  industry 
and  for  each  of  two  geographic  areas 
(the  United  States  and  U.S.  insular 
possessions).  In  providing  its  advice,  the 
USTR  requested  the  Commission  to 
assume  that  benefits  of  the  GSP  would 
not  apply  to  imports  that  would  be 
excluded  from  receiving  such  benefits 
by  virtue  of  the  "competitive  need" 
limitations  specified  in  section  504(c)  of 
the  Act. 

The  Commission  will  provide,  to  the 
degree  possible,  data  on  the  following 
factors  for  the  most  recent  three  year 
period  for  each  of  the  aforementioned 
U.S.  industries:  Annual  production, 
capacity,  capacity  utilization,  domestic 
shipments,  exports,  inventories, 
employment,  wages,  and  financial 
experience  (including  prices).  Data  will 
also  be  provided,  to  the  extent  possible, 
on  the  following  factors  for  current  and 
potential  foreign  producers:  current  and 
potential  production  capacity  and 
capacity  utilization,  domestic  shipments, 
and  exports  to  U.S.  and  other  markets. 

(2)  Pursuant  to  section  332(g)  of  the 
Tariff  Act  and  at  the  direction  of  the 
President  to  advise  the  President,  with 
respect  to  whether  articles  like  or 
directly  competitive  with  the  watches 
described  in  each  8-digit  subheading  of 
headings  9101  and  9102  of  the  HTS  were 
being  produced  in  the  United  States  on 
January  3, 1985  for  purposes  of  section 
504(d)  of  the  Trade  Act. 
EFFECTIVE  DATE:  November  7.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Linkins  (202-252-1499),  Office 
of  Industries.  For  information  on  legal 
aspects  of  the  investigation  contact  Mr. 
William  Gearhart  of  the  Commission's 
Office  of  the  General  Counsel  at  202- 
252-1091. 

Background 

The  USTR  announced  the  items  which 
have  been  sent  to  the  Commission  for 
probable  economic  effect  advice  in  the 
Federal  Register  of  October  7, 1988  (53 
FU  39576). 


Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  Hearing  Room.  500  E  Street 
SW.,  Washington.  IX:  20436,  beginning 
at  9:30  a.m.  on  January  10, 1989.  All 
persons  shall  have  the  right  to  appear  by 
counsel  or  in  person,  to  present 
information,  and  to  be  heard.  Persons 
wishing  to  appear  at  the  public  hearing 
should  file  requests  to  appear  and 
should  file  prehearing  briefs  (original 
and  14  copies)  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  St.,  SW., 
Washington,  DC  20436.  not  later  than 
noon,  December  29, 1988.  Posthearing 
briefs  must  be  filed  by  January  17, 1989. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Written  statements  should 
be  received  by  the  close  of  business  on 
January  17, 1989.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedui-e  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
DC. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  November  10, 1988. 
[FR  Doc.  88-26495  Filed  11-15-88;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree; 
Cumberland,  KY 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  3, 
1988,  a  proposed  consent  decree  in 
United  States  v.  City  of  Cumberland, 
Kentucky,  et  ai,  Civ.  No.  87-265,  was 
lodged  with  the  United  States  District 


Court  for  the  Eastern  District  of 
Kentucky.  The  action  was  brought 
pursuant  to  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq.  and  alleged 
violations  by  the  City  of  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  The  complaint  prayed 
for  civil  penalties  and  injunctive  relief. 

The  consent  decree  requires  the  City 
to  pay  a  civil  penalty  of  $7,500,  to 
employ  two  Class  D  operators  or  one. 
Class  II  operator  and  one  Class  II 
operator  trainee,  to  submit  a  revised 
Municipal  Compliance  Plan  (MCP) 
which  will  contain  a  schedule  to  bring 
the  City  into  compliance  with  its  NTDES 
permit  by  February  28, 1990,  to  obtain  a 
portable  chlorinator  and  chlorinate  all 
bypasses,  to  initiate  and  complete 
construction  in  accordance  with  the 
schedule  in  the  revised  MCP  and  to  pay 
stipulated  penalties  for  violations  of  the 
schedule. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
&  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC. 
All  comments  should  refer  to  United 
States  V.  City  of  Cumberland.  D.O.J.  Ref. 
90-5-1-1-2949. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Fourth  Floor,  Federal 
Building.  Limestone  and  Barr  Streets, 
Lexington,  Kentucky  40507  and  at  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365.  Copies  of 
the  proposed  decree  can  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  &  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530.  Any  request  for  a  copy  should  be 
accompanied  by  a  check  in  the  amount 
of  $2.80  for  copying  costs  payable  to  the 
"Treasurer  of  the  United  States." 
Roger  |.  Marzulla, 

Assistant  Attorney  General.  Land  and 
Xatural  Resources  Division. 
[FR  Doc.  88-26396  Filed  11-15-88;  8:45  am| 
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Antitrust  Division 

National  Cooperative  Research  Act  of 
1984;  Bell  Communications  Research, 
inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Aci"),  Bell 
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Communications  Research.  Inc. 
("Bellcore")  has  filed  written 
notifications,  on  behalf  of  Bellcore  and 
FUJITSU  LIMITED  and  FUJITSU 
LABORATORIES,  LTD.  (hereinafter 
collectively  known  as  "FUJITSU") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

FUJITSU  is  a  Japanese  corporation 
with  its  registered  office  at  1015. 
Kamikodanaka,  Nakahara-ku, 
Kawasaki-shi,  Kanagawa-ken  211, 
Japan. 

Bellcore  and  FUJITSU  entered  into  an 
agreement  on  August  10, 1988  to 
collaborate  on  research  to  gain  further 
knowledge  and  understanding  of 
technologies  for  telecommunication 
services,  systems,  interfaces  and 
equipments,  with  application  to 
exchange  and  exchange  access  services, 
including; 

(a)  Concepts  of  new  communication 
services, 

(b)  Case  studies  of  new  services 
based  on  the  above  concepts  and 
studies  of  man-machine  interfaces  for 
accessing  them, 

(c)  Studies  of  interfaces  between 
terminals  and  communications  systems, 
and 

(d)  Opto-electronic  devices. 
This  agreement  replaces  the  one 

entered  into  between  Bellcore  and 
FUJITSU  on  November  13, 1986.  This 
notification  supplements  the  notification 
submitted  to  the  Department  of  Justice 
and  Federal  Trade  Commission  on 
December  22. 1986  the  notice  of  which 
was  published  in  the  Federal  Register  on 
February  13,  1987. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  88-26397  Filed  11-15-88;  8:45  am) 
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National  Cooperative  Research  Act  of 
1984;  Bell  Communications  Research, 
Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 


Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications,  on  behalf  of  Bellcore  and 
Graphics  Communication  Technologies, 
Ltd.,  (hereinafter  known  as  "GCT") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

GCT  is  a  Japanese  corporation  with 
its  principal  place  of  business  at  Column 
M.A.  6-11-1.  Minami-Aoyama.  Minato- 
ku,  Tokyo  107,  Japan. 

Bellcore  and  GCT  entered  into  an 
agreement  effective  September  1. 1988  to 
collaborate  on  research  to  understand 
the  application  of  video  compression 
algorithms  and  new  technology  and 
equipment  in  the  area  of  Low  Bit-Rate 
Video  Codecs  for  exchange  and 
exchange  access  service,  and 
specifically  for  ISDN,  demonstrating  the 
feasibility  of  research  concepts  by 
means  of  experimental  prototypes  and 
experimental  systems  of  such 
technology  and  equipment,  and 
undertaking  research  to  provide  a  basis 
of  related  submissions  to  public 
standards  organizations. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  88-26398  Filed  11-15-88;  845  am) 
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National  Cooperative  Research  Act  of 
1984;  X/Open,  Ltd. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act").  X/Open. 
Ltd.  ("X/Open")  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  involing  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 


section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  venture  and  X/Opcn's 
general  areas  of  planned  activities,  are 
given  below. 

X/Open  is  a  nonprofit  international 
organization  consisting  at  present  of 
many  of  the  world's  leading 
manufacturers  of  computer  systems.  X/ 
Open  was  organized  in  England  and 
began  operations  as  Kirksfock  Limited 
in  1984.  It  was  incorporated  on  May  28. 
1987,  Kirksfock  became  X/Opcn  on  June 
24, 1987  and  began  business  on 
September  10, 1987. 

The  purpose  of  X/Open  is  to  research, 
establish  and  publish  standards  for  the 
development  of  computer  software  in 
order  to  promote  software  compatibility 
among  different  hardware  systems.  Its 
efforts  seek  to  achieve  customer 
acceptance  of  the  computer  systems  and 
software  of  many  different  vendors 
worldwide.  By  responding  to  user 
demands  for  greater  efficiency  and  ease 
of  use  among  different  computer 
systems.  X/Open's  activities  are  aimed 
at  promoting  the  maximum  use  of 
computer  systems  resources  in  the 
United  States  and  abroad  by  providing 
users  with  consistent  functional  utility 
in  a  wide  number  of  applications 
irrespective  of  system  vendor.  X/Opcn's 
ultimate  goal  is  the  broad  portability  of 
software  application  programs 
throughout  a  broad  range  of  diffe.'-ent 
hardware  systems.  This  goal  would  be 
achieved  through  the  establishment  and 
industry  acceptance  of  a  common  user 
interface  and  a  common  programmer 
interface  among  a  large  number  of 
hardware  systems,  thereby  enhancing 
the  choices  available  to  computer 
systems  users  and  increasing  the  market 
opportunities  and  creative  efforts  of 
software  developers. 

X/Open  engages  in  research, 
compilation  and  testing  of  design  and 
operational  features  of  a  wide  variety  of 
systems  and  programs  as  part  of 
analyzing  and  recommending  optimum 
multi-vendor,  user-friendly,  software 
compatibility  standards. 

X/Open  presently  consists  of  the 
following  15  firms:  AT&T  Informations 
Systems  Inc.,  Companie  des  Machines 
Bull,  Digital  Equipment  Corporation, 
Fujitsu  Limited,  Hewlett-Packard 
Company,  International  Business 
Machines  Corporation,  International 
Computers  Limited.  NCR  Corporation, 
Nixdorf  Computer  AG,  Nokia  Data 
System  AS,  N.V.  Philips' 
Gloeilampenfabrieken,  Olivetti 
International  S.A..  Siemens 


Aktiengeselischaft,  Sun  Microsystems. 

and  Unisys  Corporation. 

)os«ph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc  88-26399  Filed  11-15-88;  8:45  ani| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Arts  in 
Schools  Basic  Education  Grants  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  December  1, 1988.  from  9:15 
a.m. — 5:00  p.m.  in  Room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  1, 1988.  from 
1;45  p.m. -5:00  p.m.  The  topic  for 
discussion  will  be  policy. 

The  remaining  sessions  of  this 
meeting  on  December  1  from  9;15  a.m.- 
1;45  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  {c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committt;e 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  2C506,  or  call  202/6B2-5433. 

.\'ovember9,  1988. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations. 
National  Eiidowment  for  the  Arts. 
\\K  Uoc.  88-26498  Filed  11-15-88:  8:45  amj 
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Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (State  Arts  in 
Education  Grants  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  7-8,  1988,  from  800 
a.m. — 8:00  p.m.  and  Deccrtiber  9,  1938. 
from  8:00  a.m. — 5:00  p.m.  in  Room  M09 
at  the  Nancy  Hanks  Center,  lirto 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  9, 1988,  from 
2:00  p.m. — 5:00  p.m.  The  topic  for 
discussion  will  be  policy. 

The  remaining  sessions  of  this 
meeting  on  December  7-8  from  8:00 
a.m. — 6:00  p.m.  and  December  9  from 
8:00  a.m. — 2:00  p.m.  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  Humanities 
Act  of  1965,  as  amended,  including 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13,  1980.  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Ad\  isory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

November  9,  1988. 

Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  .^rts. 

|FR  Doc.  88-26499  Filed  11-15-88;  6.45  amj 

BILLING  CODE  7S37-01-M 


Dance  Advisory  Panel;  Amended 
Notice  of  Meeting 

Ihirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Presenters  Section)  to 
the  National  Council  on  the  Arts  which 


was  to  have  been  held  en  November  17- 

18,  igp.a,  from  9:00  a.m. — 8:00  n  m.  and 
November  19.  1988,  from  9:00  a.m. — 6:00 
p.m.  in  Room  730  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506  has  been 
changed.  It  will  be  held  on  November 
29-30  from  9:00  a.m. — 8:00  p.m.  and 
December  1.  1988.  f/om  3:00  am.— 6:00 
p  m. 

The  portion  of  the  meeting  which  was 
to  be  open  to  the  public  on  November 

19.  1988.  from  4:00 — 6:00  p  m.  for  a  policy 
and  guidelines  discussion  has  been 
changed.  The  open  portion  of  this 
meeting  will  be  held  on  December  1. 
1988.  from  4:00—6:00  p.m. 

The  remaining  sessions  of  this 
meeting  on  November  29-30. 1988.  from 
9:00  a.m.— 8:00  p.m.  and  December  1. 
1988.  from  9:00  a.m. — 4:00  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assisttjnc;e 
under  the  National  Foundation  ort  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)  (b)  of 
section  552b  of  Title  5.  United  Slates 
Code. 

If  you  need  special  accommodations 
due  to  a  disabiliity.  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  form  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433. 

Yvonne  Sabine, 

Director.  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  8V26500  Filed  11-15-88.  8:45  air] 

BILLING  CODE  7537-01-M 


Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

SUMMARV:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended)  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
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Post  Office.  1100  Pennsylvania  Avenue, 

NW..  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506. 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15. 1978. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsectons  (c)(4).  (6)  and  (9)(B)  of 
section  552  of  Title  5.  United  States 
Code. 

(1)  Date:  December  1. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  The  meeting  will  review 
Summer  Stipends  applications  in 
European  Historj'.  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15. 1989. 

(2)  Date:  December  2. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Archaeology;  Ancient.  Medieval, 
and  Renaissance  History,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15.  1989. 

(3)  Date:  December  2,  1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  Flistory  I.  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15. 1989. 

(4)  Date:  December  2. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 


Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Sociology,  Psychology,  and 
Education,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  15, 
1989. 

(5)  Date:  December  5. 1988. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
State  and  Regional  Exemplary 
Award  proposals  submitted  by  state 
humanities  councils,  submitted  to 
the  Division  of  State  Programs,  for 
projects  beginning  after  April  1, 
1989. 

(6)  Date:  December  5, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Music  and  Dance,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15. 1989. 

(7)  Date:  December  5, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Anthropology.  Folklore,  and  New 
World  Archaeology,  submitted  to 
the  Division  of  Fellowships  and 
Semianrs.  for  projects  beginning 
after  May  15. 1989. 

(8)  Date:  December  6. 1988. 
Time:  8:30  a.m.  to  5:30p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  Literature,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(9)  Date:  December  6, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program: 'Y\\\s  meeting  will  review 
Summer  Stipends  applications  in 
Philosophy  I,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  proejcts  beginning 
after  May  15. 1989. 

(10)  Date:  December  7. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Art  History,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(11)  Date:  December  8. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 


Communication,  Rhetoric,  Theater, 
and  Film,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  15, 
1989. 

(12)  Date:  December  8, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Political  Science,  Law  and 
Jurisprudence,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(13)  Date:  December  9. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2.  I 
Program:  This  meeting  will  revi^ 

Summer  Stipends  applications  in 
British  Literature,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(14)  Date:  December  9. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Ameircan  History  II,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(15)  Date:  December  12, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Philosophy  IL  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15. 1989. 

(16)  Date:  December  12. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
African,  Asian,  and  Latin  American 
History  and  Politics,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15.  1989. 

(17)  Date:  December  13. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:^h\s  meeting  will  review 
Summer  Stipends  applications  in 
Modern  American  and  Modern 
British  Literature,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(18)  Date:  December  13. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Classical,  Medieval,  and 


Renaissance  Languages  and 
Literature,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  IS, 
1989. 

(19)  Date:  December  14, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Hispanic  Languages  and  Literatures; 
Linguistics  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(20)  Date:  December  15, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Religious  Studies,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(21)  Date:  December  15, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  apphcations  in 
Foreign  Languages  and  Literatures; 
Comparative  Literature,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  May  15, 1989. 

(22)  Date:  December  16. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
French  and  Italian  Languages  and 
Literatures;  Theory  and  Criticism, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  15, 
1989. 

Stephen  ].  McCleary, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  88-26435  Filed  11-15-88;  8:45  am) 

BILLING  CODE  7S3»-01-M 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  Pub.  L. 
92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  7-9, 1988,  from  9:00 
a.m.-5:30  p.m.  and  on  December  10, 
1988,  from  9:00  a.m.-3:30  p.m.  in  Room 
716  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 


Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

November  9, 1988. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-26501  Filed  11-15-88;  8:45  am] 

BILLING  CODE  7S37-01-M 


Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Literary  Publishing 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  8-9, 1988, 
from  9:00  a.m.-6:00  p.m.  and  on 
December  10, 1988,  from  9:00  a.m.-2:30 
p.m.  in  Room  714  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  10, 1988,  from 
1:00-2:30  p.m.  The  topic  for  discussion 
will  be  policy  and  guidelines. 

The  remaining  sessions  of  this 
meeting  on  December  8-9  from  9:00 
a.m.-6:00  p.m.  and  on  December  10  from 
9:00  a.m.-l:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 


BEST  COPY  AVAILABLE 


Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

November  10, 1988. 
Yvonne  M.  Sabine, 

Director  Council  and  Panel  Operation 
National  Endowment  for  the  Arts. 
[FR  Doc.  88-26502  Filed  11-15-88;  8:45  am] 
BILUNO  COOC  7S37-01-M 


Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  a  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  v/ill  be 
held  on  December  6, 1988.  from  9:00 
a.m.-5:30  p.m.  in  Room  716  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washignton. 
DC  20506,  or  call  (202)  682-5433. 

November  9, 1988. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  88-26503  Filed  11-15-88;  8:45  am] 
BHXING  CODE  7S37-01-M 


Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Museum  Purchase  Plan 
Section)  to  the  National  Council  on  the 
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Arts  will  be  held  on  December  0. 1988. 
from  9:00  a.m.-5:30  p.m.  in  Room  730  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discuasion.  evaluation, 
and  recommoidation  on  applicants  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  {c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 

November  9. 1968. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-26504  Filed  11-15-88;  8:45  am] 
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Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)l2)  of  the 
Federal  Ad\'isory  Committee  Act  {Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Opera-Musical  Theater 
Overview  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  5-6. 1988,  from  9:00  a.m.-5:30 
p.m.  in  Room  M14  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  include 
guidelines. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  caQ  (202)  682-5433. 


November  8, 1988. 

Yvonne  M.  Sebtne, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  88-26505  Filed  11-15-88;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACnofC  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  Office  of  Miinagement 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new  revision  or 
extension:  New. 

2.  Title  of  the  information  collection: 
Pilot  Program  on  Quality  Assurance  on 
Medical  Use  of  Byproduct  Material. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One  time. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  medical  licensees. 

6.  An  estimate  of  the  number  of 
responses:  50  licenses. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  request:  3.500  hours. 

8.  The  average  burden  per  response  is: 
70  hours. 

9.  An  indication  of  whether  section 
3504(h).  Pi:b.  L  96-511  applies:  Not 
applicable. 

10.  Abstract-  The  NRC  is  proposing  to 
amend  its  regulations  that  would  require 
its  medical  licensees  to  implement 
quality  assurance  (QA)  procedures  in 
order  to  avoid,  detect  and  correct 
simple  human  errors  involving  medical 
use  of  byproduct  material  The  pilot 
program  is  designed  to  test  the  proposed 
QA  procedures  clinically  in  order  to 
minimize  any  potential  interference  with 
the  proper  delivery  of  medical  care. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.,  Washington,  DC. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Nicholas 
B.  Garcia.  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  J. 
Shelton.  (301)  492-6132. 


Dated  at  Betfamla.  Uarylaod  Ifaia  Stfa  day 
of  November.  19U. 

For  the  Niwirer  Buiilitnry  CoB^Bisaion. 
Wilfiam  G.  McOmbU.  . 

Director,  Office  of  Administration  and 

Resources  SkmgeateaL 

[FR  Doc.  88-28438  Filed  11-15-8S:  8:45  amj 
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[Dockets  No*.  SO-315  and  50-31«] 

Indiana  Michigan  Poerer  Col; 
Environmental  Aeeeseanent  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-58 
and  DPR-74,  issued  to  the  Indiana 
Michigan  Power  Company  (the  Ucensee) 
for  operation  of  Donald  C.  Cook  Nuclear 
Plant,  Units  Nos.  1  and  2,  located  in 
Berrien  County.  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  provisions  in  the  D.C.  Cook 
Technical  Specifications  (TSs)  relating 
to  milk  sampling  for  radiological 
analysis. 

The  Need  for  the  Proposed  Action 

The  current  TSs  concerning  milk 
sampling,  Item  4.a  of  Table  3-12.1, 
require  milk  samples  to  be  collected  for 
radiological  analysis  from  the  following 
specific  areas: 

A.  StevensviL'e.  Michigan. 

B.  Bridgman.  Michigan. 

C.  Gaiien,  Michigan. 

D.  Dowagiac,  Michigan. 

E.  South  Bend,  Indiana. 
However,  no  milk  samples  are 

collected  in  Stevensville  or  South  Bend 
or  sectors  in  which  these  cities  are 
located  because  there  are  no  willing 
farmers  who  wish  to  participate  in  the 
milk  sampling  program.  Literal  TS 
noncompliance  was  caused  by  listing 
the  specific  towns  where  samples  were 
to  be  taken. 

The  proposed  changes  to  the  TSs  are 
more  consistent  with  the  NRC 
guidelines.  Specifically,  the  proposed 
changes  require  sampling  at  each 
indicator  farm  and  each  background 
farm.  Indicator  farm  and  background 
farm  are  defined  as  follows: 

Indicator  Farm  Nearest  milk  producer 
in  each  of  the  land  sectors  within  8 
miles  of  the  plant  site  who  is  willing  to 
participate  in  the  radiological 
environmental  mooitonng  program.   ' 

Background  Farm  A  milk  producer  in 
one  of  the  less  prevalent  wind  directions 


at  a  distance  greater  than  15  miles  but 
less  than  25  miles  who  is  willing  to 
participate  in  the  radiological 
environmental  monitoring  program. 

The  number  of  locations  sampled  may 
vary  due  to  the  number  of  sectors  which 
contain  farms  willing  to  participate  in 
the  milk  sampling  program.  The 
possibility  exists  that  no  willing 
participants  may  be  found  within  8 
miles  of  the  plant  site.  In  order  to 
address  this  possibility,  the  proposed 
TSs  require  broad  leaf  vegetation 
sampling.  Specifically,  if  fewer  than 
three  willing  indicator  farms  are  found, 
borad  leaf  vegetation  samples  will  be 
collected  and  analyzed  when  available. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  TSs.  The  proposed  changes  would 
correct  the  licensee's  current  TSs.  They 
would  make  the  TSs  more  restrictive 
and  more  in  line  with  NRC  guidelines 
concerning  milk  sampling  for 
radiological  analysis.  The  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite.  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendments  do  not  involve  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  The  proposed 
amendments  only  change  the  TXs  in 
relation  to  obtaining  milk  samples  for 
analysis  and  correct  editorial  errors. 
They  do  not  affect  nonradiological  plant 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  July  14, 1988  (53  FR 
26695).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

I    Because  the  Commission  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  amendments,  any 
alternative  would  have  either  no  or 


greater  environmental  impact.  The 
principal  alternative  would  be  to  deny 
the  requested  amendments.  This  would 
result  in  the  licensee  being  in 
noncompliance  with  the  TSs  concerning 
milk  sampling. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  the  Donald  C.  Cook 
Nuclear  Plant,  Units  1  and  2,  dated 
August  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  lequest  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the 
Maude  Preston  Palenski  Memorial 
Library,  500  Market  Street,  St.  Joseph, 
Michigan  49085. 

Dated  at  Rockville,  Maryland,  (his  4th  day 
of  November  1938. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  Quay, 

Acting  Director,  Pro/ect  Directorate  lll-l. 
Division  of  Reactor  Pro;Fcts — lU.  IV.  Vand 
Special  Projects. 
|FR  Doc.  88-26439  Filed  11-15-88:  8:45  am) 
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[Dockets  Nos.  50-315  and  50-316) 

Indiana  Michigan  Power  Co.,  Donald  C. 
Cook  Nuclear  Plant,  Units  Nos.  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-58 
and  DPR-74  issued  to  Indiana  Michigan 
Power  Company  (the  licensee)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant,  Units  Nos.  1  and  2,  located  at  the 
licensee's  site  in  Berrien  County, 
Michigan. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TSs)  and  License 
Conditions  relating  to  fuel  enrichment. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  19, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  needed 
so  that  the  licensee  can  use  higher 
enrichment  fuel  and  provides  the 
fiexibility  of  extending  the  fuel 
irradiation  and  permitting  operation  of 
longer  fuel  cycles. 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  amendment. 
The  proposed  revisions  would  permit 
use  of  fuel  enriched  with  Uranium  235  in 
excess  of  4  weight  percent  and  up  to  4.23 
weight  percent,  and  license  would 
expect  the  fuel  to  be  irradiated  to  levels 
above  33  gigwatt  days  per  metric  ton 
(GWD/MT)  but  not  to  exceed  50  GWD/ 
MT.  The  safety  considerations 
associated  with  reactor  operation  with 
higher  enrichment  and  extended 
irradiation  have  been  evaluated  by  the 
Commission's  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse 
effect  on  the  probability  of  any  accident. 
The  increase  burnup  may  slightly 
change  the  mix  of  fission  products  that 
might  be  released  in  the  event  of  a 
serious  accident  but  such  small  changes 
would  not  significantly  affect  the 
consequences  of  serious  accidents.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  eff.uents 
that  may  be  released  offsite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area,  as  defined  10  CFR 
Part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the 
Commission's  assessment  entitled, 
"NRC  Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
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Irradiation."  dated  July  7. 1988  (53  FR 
30355).  As  indicated  therein,  the 
environmental  cost  contribution  of  the 
proposed  increase  in  the  fuel  enrichment 
and  irradiation  limits  are  either 
unchanged  or  may  in  fact  be  reduced 
from  those  summarized  in  Table  S— 4  as 
set  forth  in  10  CFR  51.52(c). 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  October  11. 1988  (53 
FR  39679).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Therefore,  the  Commission  concludes 
that  there  arc  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action 

Since  the  Commis»on  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2,  dated 
August  1973. 

Agencies  and  Person  Coasulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  hcense 
amendments. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  enviromnent 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  19, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street.  NW..  Washington. 
DC.  and  at  the  N4aude  Preston  Palenski 
Memorial  Library.  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Dated  at  RockviUe.  Maryland  this  8th  day 
of  November  1988. 


For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Acting  Director.  Project  Directorate  III-I. 
Division  of  Reactor  Pro/eels — IJI.  IV.  V  & 
Special  Projects. 
[FR  Doc.  88-26446  Filed  11-16-88;  8.45  am) 
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(Docket  No.  70-3054] 

Finding  of  No  Significant  Impact; 
Amendment  of  Materials  License  No. 
SNiyi-1977;  Ptiiladelphia  Electric  Co., 
Montgomery  County,  PA 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission)  is 
considering  the  revision  of  Special 
Nuclear  Material  License  No.  SNM-1977 
to  Philadelphia  Electric  Company  (the 
applicant)  for  the  Limerick  Generating 
Station  Unit  2,  located  in  Montgomery 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  authorize 
applicant  to  receive,  possess,  inspect, 
and  store  special  nuclear  material  in  the 
form  of  unirradiated  fuel  assemblies. 
The  discussion  below  will  be  limited  to 
assessing  the  potential  for 
environmental  impacts  resulting  from 
the  handling  and  the  storage  of  new  fuel 
at  Limerick,  Unit  2. 

The  Need  for  the  Proposed  Action 

The  proposed  action  will  allow  the 
applicant  to  receive  and  store  fresh  fuel 
prior  to  issuance  of  the  Part  50  operating 
license  in  order  to  inspect  the  fuel  and 
finalize  fuel  preparation  needed  to  load 
the  fuel  into  the  reactor  vessel  Actual 
core  loading,  however,  will  not  be 
authorized  by  the  proposed  license 
amendment. 

Environmental  Impacts  of  the  Proposed 
Action 

Once  at  Limerick,  Unit  2,  the  new  fuel 
will  be  stored  outdoors  in  the  new  fuel 
storage  area.  The  fuel  will  be  stored  in 
the  outer  wooden  shipping  containers  in 
piles  stacked  four  higL  Each  pile  of  fuel 
will  be  covered  by  a  five-sided  box 
manufactured  out  of  corrugated  steel. 
This  temporary  storage  of  assemblies  in 
their  shipping  containers  will  present  no 
significant  environmental  impact  or 
significant  radiation  exposure  to  plant 
workers. 

Assemblies  are  then  moved  to  the 
refueling  floor  and  stored  in  a 
predesignated  storage  area.  Assemblies 
are  removed  from  their  shipping 
containers,  inspected,  and  the  fuel  is 
then  transferred  to  their  designated 
storage  location  in  the  spent  fuel  storage 


pool.  Criticality  safety  in  the  storage 
location  is  maintained  by  limiting 
interaction  between  adjacent  fuel 
assemblies.  The  staff  has  evaluated  the 
spent  fuel  pool  and  found  it  to  be 
critically  safe  for  all  conditions  of  water 
moderation  and/or  reflection.  The 
design  of  this  storage  location, 
combined  with  plant  procedures,  will 
ensure  acceptable  protection  of  the 
general  public  and  plant  personnel 
under  either  normal  or  abnormal 
conditions. 

Since  the  fresh  fuel  assemblies  are 
sealed  sources,  the  principal  exposure 
pathway  to  an  individual  is  via  external 
radiation.  For  low-enriched  uranium  fuel 
(<4  percent  U-235  enrichment),  the 
exposure  rate  at  1  foot  from  the  surface 
is  norally  less  than  1  mR/hr;  therefore,  it 
is  estimated  that  the  exposure  level  to 
workers  handling  the  fuel  would  be  less 
than  25  percent  of  the  maximum 
permissible  exposure  specified  in  10 
CFR  Part  2a  Because  of  the  low 
radiation  levels  associated  with  the 
requested  materials  and  activities  and 
the  applicant's  radiation  protection 
procedures,  the  staff  concludes  that  fuel 
handling  and  storage  activities  can  be 
carried  out  without  any  significant 
occupation  dose  to  workers  or 
radiological  impact  to  the  environment. 

Only  a  small  amount  if  any.  of 
radioactive  waste  (e.g.^  smear  papers 
and/or  contaminated  packaged 
material)  is  expected  to  be  generated  as 
a  result  of  fuel  handling  and  storage 
operations.  Any  waste  that  is  produced 
will  be  properly  stared  onsite  sntil  it  can 
be  shipped  to  a  Ucensed  disposal 
facility. 

In  the  event  the  assemblies  most  be 
returned  to  the  fuel  fabricator,  all 
packaging  and  transport  of  fuel  will  be 
in  accordance  with  10  CFR  Part  71.  No 
significant  external  radiation  hazards 
are  associated  with  the  unirradiated 
fuel,  because  the  radiation  level  from 
the  clad  fuel  pellets  is  low  and  the 
shipping  packages  must  meet  the 
external  radiation  standards  in  10  CFR 
Part  71.  Therefore  any  shipment  of 
unirradiated  fuel  is  expected  to  have  an 
insignificant  environmental  impact. 

In  the  unUkely  event  that  an  assembly 
(either  within  or  outside  its  shipping 
container)  is  dropped  during  transfer, 
fuel  cladding  is  not  expected  to  rupture 
Even  if  the  fuel  rod  cladding  were 
breached  and  the  pellets  were  released. 
an  insignificant  environmental  impact 
would  result.  The  fuel  pellets  are 
composed  of  a  ceramic  UOi  that  has 
been  pelletized  and  sintered  to  a  very 
high  density.  In  this  form,  release  of  UOi 
aerosol  is  unlikely  except  under 
conditions  of  deliberate  grinding. 


Additionally,  UO2  is  soluble  only  in  acid 
solution  so  dissolution  and  release  to 
the  environment  are  extremely  unlikely. 

Conclusion 

The  environmental  impacts  associated 
with  the  handling  and  storage  of  new 
fuel  at  Limerick,  Unit  2,  are  expected  to 
be  insignificant  Essentially  no  effluents, 
liquid  or  airborne,  will  be  released,  and 
acceptable  controls  will  be  implemented 
to  prevent  a  radiological  accident. 
Therefore,  the  staff  concludes  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  to 
deny  the  requested  license  amendment. 
Assuming  the  operating  license  will 
eventually  be  issued,  denial  of  the 
storage  only  license  would  merely 
postpone  new  fuel  receipt  at  Limerick. 
Unit  2.  Although  denial  of  the  special 
nuclear  material  license  for  Limerick, 
Unit  2.  is  an  alternative  available  to  the 
Commission,  it  would  be  considered 
only  if  significant  issues  of  public  health 
and  safety  could  not  be  resolved. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Commission's  Final 
Environmental  Statement  (NUREG- 
0974)  related  to  this  facility. 

Agencies  and  Persons  Contacted 

The  Commission's  staff  reviewed  the 
applicant's  request  of  May  8, 1988  and 
supplement  dated  October  28, 1988,  and 
did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  revision  of  Special  Nuclear  Material 
License  .No.  SNM-1977.  On  the  basis  of 
this  assessment  the  Commission  has 
concluded  that  environmental  impacts 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Fnvironmental  Assessment  and 
the  M.iy  6, 1988,  application  related  to 
fhi"!  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  492-3358  or  by  writing  to  the  Fuel 
Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 


U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Dated  at 
Rockvilie,  Maryland,  this  7th  day  of 
November,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C.  Rou.se, 

Chief,  Fuel  Cycle  Safely  Branch,  Division  of 

Indus  trial  and  Medical  Nuclear  Safety, 

NMSS. 
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[Docket  No.  50-333] 

Power  Authority  of  ttie  State  of  New 
York;  Environmental  Assessment  And 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC/the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  J  of 
10  CFR  Part  50  to  the  Power  Authority  of 
the  State  of  New  York  (PASNY/the 
licensee),  for  the  James  A.  FitzPatrick 
Nuclear  Power  Plant  located  in  Oswego 
County.  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempted  from 
the  requirements  of  Section  IIl.A.6(b)  of 
Appendix  J  to  10  CFR  Part  50  to  the 
extent  that  a  Type  A  Primary 
Containment  Integrated  Leak  Rate  Test 
(PCILRT)  would  not  have  to  be 
performed  during  the  Reload  8/Cycle  9 
refueling  outage  (which  commenced  in 
August  1988)  and  that  the  normal 
PCILRT  retest  schedule  specified  in 
Section  llI.D(a)  of  Appendix  J  would  be 
restored. 

In  addition,  the  licensee  would  be 
exempted  from  the  requirements  of 
Section  IV>A  of  Appendix  J  to  the  extent 
that  a  Type  C  test  would  not  be 
performed  during  the  Reload  8/Cycle  9 
refueling  outage  on  the  welds  of  a 
containment  isolation  valve  located  on 
the  High  Pressure  Coolant  Injection 
(HPCI)  turbine  exhaust  line.  "This  valve 
is  to  be  replaced  during  the  outage. 

The  Need  for  the  Proposed  Action 

The  PCILRTs  performed  during  the 
1982, 1985.  and  1987  refueling  outages 
were  deemed  failures  in  the  "as-found" 
condition.  Section  III.A6(b)  of  Appendix 
I  states  that,  should  two  consecutive 
PCILRTs  fail  to  meet  the  applicable 
acceptance  criteria,  a  retest  must  be 
performed  during  each  subsequent 
refueling  outage  until  two  consecutive 
tests  are  deemed  acceptable,  after 
which  ti.me  the  retest  schedule  specified 
in  Section  III.D(a]  may  be  resumed. 
Accordingly,  the  licensee  would  be 
required  to  perform  a  PCIIJ^T  during  the 


August  1988  refueling  outage.  As  an 
alternative  to  performing  this  test,  the 
licensee  has  submitted  a  Corrective 
Action  Plan  which  entails  the 
replacement  of  33  containment  isolation 
valves  which  previously  were  identified 
as  having  excessive  leakage. 
Replacement  of  21  of  these  valves  v^ouid 
take  place  during  the  Reload  8/Cycle  9 
outage.  Implementation  of  the 
Corrective  Action  Plan  will  ensure  that 
the  intent  of  Section  IlI.A.6(b)  is  met  in 
that  unacceptable  containment  leakage 
is  identified  and  corrected. 

In  accordance  with  Section  IV.A  of 
Appendix  J.  a  Type  A.  B  or  C  test  (as 
applicable)  is  required  to  be  performed 
following  any  major  modification  or 
replacement  of  a  component  which  is 
part  of  the  primary  reactor  containment 
boundary.  The  licensee  has  determined 
that  the  welds  of  one  of  the  valves  to  be 
replaced,  located  on  the  HPCI  turbine 
exhaust  line,  cannot  be  pressure  tested. 
Also,  since  the  replaced  manual  valve  is 
not  used  for  containment  isolation,  it  is 
not  subject  to  PCILRT  requirements. 
Accordingly,  the  licensee  has  requested 
an  exemption  from  Section  IV.A.  In  lieu 
of  a  Type  A,  B  or  C  tests,  the  licensee 
has  proposed  100  percent  radiography  of 
the  affected  weld  as  well  as  dye 
penetrant  or  magnetic  particle  tests. 
This  will  ensure  that  the  intent  of 
Section  IV.A.  (the  identification  of 
leakage  resulting  from  replacement  of  a 
component  which  is  part  of  the  primary 
containment  boundary)  is  met. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  would  ensure 
that  excessive  leakage  from 
containment  isolation  valves  is 
identified  and  corrected  and  would 
provide  a  level  of  safety  at  least 
equivalent  to  that  attained  by 
compliance  with  Sections  IIl.A.6(b)  and 
IV.A  of  Appendix  J  to  10  CFR  Part  50. 
On  this  basis,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 
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Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  James  A.  Fit/Patrick 
Nuclear  Power  Plant. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  April  8. 1988  and  the  supplements 
dated  June  17. 1988.  July  14. 1988  and 
October  28. 1988.  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  til  the  Punfield 
Library,  State  University  College  of 
Oswego,  Oswego,  .New  York. 

Dated  at  Rockville.  Muryland.  this  10th  of 
November  1968. 

For  the  .Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Project  Directorate  1-1.  Division  of 
Ruactvr  Projects.  l/!l- 
[FR  Doc  88-26441  Filed  11-15-88;  8:45  am| 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commi.'ision  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  signiHcant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  26. 
1988  through  November  4. 1988.  The  last 
biweekly  notice  was  published  on 
November  2, 1988  (53  FR  44247). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  December  16. 1988  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 


for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

.N'ot  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partirip-  te  fully  in  the  conduct  of  the 


hearing  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
the  ai)ove  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  in."orm  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  ZOS.'iS.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  peti'ions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensmg 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)fl)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Arkansas  Power  &  Light  Company. 
Docket  Nos.  50-313  and  50-368,  .Arkansas 
Nuclear  One,  Units  1  and  2.  Pope 
County,  Arkansas 

Date  of  amendment  requests:  May  27, 
1988 

Description  of  amendment  requests: 
The  amendments  would  modify  the 
Technical  Specifications  (TSs)  for  each 
unit  by  adding  operability  and 
surveillance  requirements  for  the  core- 
exit  thermocouples  (CETs).  The  GET 
system  is  one  of  the  inadequate  core 
cooling  (ICC)  monitoring  systems.  These 
systems  and  the  associated  TSs  are 
required  by  NUREG-0737.  Section  II.F.2. 
as  specified  by  Generic  Letter  83-37. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  include:  Example  (ii),  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 
Specifications:  e.g.,  "a  more  stringent 
surveillance  requirement." 

The  new  operability  and  surveillance 
requirements  for  the  GET  system  of  each 
unit  constitute  additional  limitations, 
restrictions,  and  controls  not  presently 
included  in  the  Technical  Specifications. 
Therefore,  the  proposed  amendments 
are  within  the  scope  of  the  example. 

Since  the  applications  for  amendment 
involve  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  applications 


involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
locatinn:  Tomlinson  Ijbrary,  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801 

.Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Bishop,  Cook.  Purceil 
and  Reynolds,  1400  L  Street.  .NW.. 
Washington.  DC  20005-3502 

NRC  Project  Director:  Jose  A.  Calvo 

Carolina  Power  &  Light  Company  et  al.. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant.  Unit  No.  1.  Brunswick 
County.  North  Carolina 

Dote  of  application  for  amendment: 
May  27, 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  reactor  water  level  setpoint  for  the 
isolation  of  the  Group  1  primary 
containment  isolation  valves  from  low 
level  2  to  low  level  3.  The  proposed 
amendment  also  reflects  plant 
modifications  that  are  necessary.  New 
slave  units  will  be  added  for  the  low 
level  3  instrumentation  and  their  tag 
numbers  will  be  identified  in  the 
Technical  Specifications.  Master  trip 
units  will  be  upgraded  and  the 
Technical  Specifications  will  refiect  the 
new  tag  numbers  for  low  level  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  evaluated  the  proposed 
changes  in  accordance  with  the 
standards  in  10  CFR  50.92(c)  and 
provided  the  following  analysis: 

1.  The  seipoint  change  has  been  evaluated 
with  respect  to  several  operating  parameters, 
including  the  minimum  critical  power  ratio 
(MCPR).  peak  vessel  pressure,  radiation 
release,  and  shutdown  capability  during 
abnormal  operating  transients.  Fuel  cladding 
integrity  during  a  loss-of-coolant  accident 
(LOCA)  and  the  reactor  response  during  an 
anticipated  transient  without  scram  (ATW'S) 
event  were  also  evaluated.  Results  of  this 
evaluation  are  provided  in  the  GE  Topical 
Report  NEDC-30601-P.  "Safety  Review  of 
Water  L.evel  Setpoint  Change  for  Brunswii  k 
Steam  Electric  Plant.  Units  1  and  2."  As 
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stated  in  Section  4.2.3  and  4.2.4  of  that  report, 
the  change  will  not  cause  a  reduction  in 
MCPR.  an  increase  in  the  peak  pressure,  an 
increase  in  radiation  release,  a  cause  of 
equipment  damage,  a  reduction  in  plant 
shutdown  capability,  or  a  decrease  in  core 
cooling  capability.  The  main  steam  isolation 
valve  (MSIV)  water  level  setpoint  change  has 
no  impact  on  LOCA  events  previously 
evaluated,  nor  does  it  cause  consequences  of 
accidents  previously  evaluated  to  be 
mcreased. 

2.  Several  operating  parameters  have  been 
evaluated  to  support  the  setpoint  change, 
including  MCPR.  peak  vessel  pressure, 
radiation  release,  and  shutdown  capability 
during  abnormal  operating  transients.  Fuel 
cladding  integrity  during  a  LOCA  and  reactor 
response  durirjg  an  ATWS  event  were  also 
evaluated.  Results  of  this  evaluation  are 
provided  in  the  GE  Topical  Report  NEDC- 
3t)601-P,  "Safety  Review  of  Water  Level 
Setpoint  Change  for  Brunswick  Steam 
Electric  Plant,  Units  1  and  2."  None  of  these 
evaluations  indicated  that  any  new  or 
different  type  of  accident  would  be  created 
by  the  change.  In  addition,  the  present 
function  and  structure  of  the  Group  1 
isolation  valves  remains  unchanged,  thereby 
eliminating  possible  operator  confusion  and 
training  problems  that  could  lead  to  a  new  or 
different  type  of  accident.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  effects  of  the  setpoint  change  for 
LOCA  events  has  been  reviewed,  and  it  has 
been  determined  that  the  change  has  no 
impact.  As  stated  in  NEDC-30601-P,  large  and 
intermediate  LOCA  events  will  not  be 
affected  because  the  rapid  depressurization 
and  rapid  inventory  loss  will  cause  the  MSIV 
to  close  almost  immediately  after  the 
accident,  before  any  fuel  failure  could  occur. 
Thus,  the  lower  MSIV  trip  will  not  increase 
inventory  loss  from  the  reactor  core  or 
radiation  release  to  the  environment.  For  a 
small  break  LOCA.  the  highest  peak  cladding 
temperature  for  the  worst  case  single  failure 
(i.e..  failure  of  the  high  pressure  coolant 
injection  (HPCI)  system)  is  considerably  less 
than  the  2200°  F  peak  clad  temperature  limit. 
Therefore,  the  setpoint  change  will  have  no 
effect  on  the  limiting  maximum  average 
planar  linear  heat  generation  rate 
(MAPLHGR). 

For  a  loss  of  feedwater  flow  event  under 
the  proposed  amendment,  the  reactor  would 
not  be  isolated  while  HPCI  and  reactor  core 
isolation  [cooling]  (RCIC)  are  operating. 
Reactor  core  isolation  cooling  system  flow 
would  compensate  for  steam  flow  through  the 
turbine  control  valves  to  the  main  condenser, 
thereby  maintaining  water  level  above  low 
level  3.  keeping  the  MSIVs  open,  and 
preventing  the  S/RVs  from  opening.  Thus,  the 
MSIV  setpoint  change  will  not  compromise 
core  cooling  capability  for  the  loss  of 
feedwater  flow  event.  Furthermore,  it  reduces 
Fuppression  pool  heatup  for  this  event 
because  the  main  condenser  is  available  for  a 
longer  time. 

The  low  level  3  reactor  water  level  setpoint 
for  the  Group  1  primary  containment 
isolation  system  valves  still  "ensures  the 
effectiven<;ss  of  the  instrumentation  used  to 


mitigate  the  consequences  of  accidents"  as 
demonstrated  by  the  evaluation  in  Sections  4 
and  5  of  NEDC-30601-P.  Thus,  for  the  reasons 
described  above,  the  margin  of  safety  is  not 
reduced  and  may  actually  be  increased. 

Based  on  the  above,  the  licensee  has 
determined  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Carolina  Power  &  Light  Company  et  al.. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  No.  1,  Brunswick 
County,  North  Carolina 

Date  of  application  for  amendment: 
June  9. 1988 

Description  of  amendment  request: 
The  proposed  change  to  Brunswick 
Steam  Electric  Plant.  Unit  No.  1.  (BSEP) 
Technical  Specification  Tables  3.3.5.2-1 
and  4.3.5.2-1  is  requested  to  address 
alternate  shutdown  capability 
requirements  associated  with  10  CFR 
Part  50.  Appendix  R. 

Reactor  vessel  water  level  transmitter 
B21-LT-N026A  currently  provides 
indication  on  the  remote  shutdown 
panel  (B21-LI-R604AX).  as  well  as  on  the 
control  panel  in  the  control  room  (via 
B21-LT-604A).  and  level  transmitter  B21- 
LT-N026B  provides  indication  only  on 
the  control  panel  (via  B21-LI-R604B).  The 
remote  shutdown  panel  is  located  in  the 
reactor  building.  The  proposed 
modification  would  have  level 
transmitter  B21-LT-N026A  providing 
indication  to  only  the  control  panel  in 
the  control  room  (on  B21-LI-R604A)  and 
level  transmitter  B21-LT-N026B  will 
provide  indication  on  the  remote 
shutdown  panel  (B21-LI-R604BX)  and, 
via  the  remote  shutdown  panel,  on  the 
control  panel  (B21-LI-R604B). 

The  licensee  states  that  these 
modifications  are  being  made  to  address 
alternate  shutdown  capability 
requirements  associated  with  10  CFR 
Part  50.  Appendix  R.  Section  IIl.G.  The 
above  described  level  transmitters  and 
indicators  are  identified  in  the  Technical 


Specifications  and.  subsequently,  need 
to  be  changed  to  support  the 
modification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Carolina  Power  &  Light  Company  (the 
Company)  has  reviewed  this  proposed 
license  amendment  request  and 
determined  that  its  adoption  would 
involve  no  significant  hazards 
consideration  for  the  following  reasons: 

1.  The  instrumentation  being  rewired 
provides  reactor  water  level  indication  as 
part  of  the  plant  monitoring  instrumentation 
required  for  10  CFR  Part  50.  Appendix,  R, 
Section  III.G.  It  provides  no  direct  protection 
against  any  of  the  accidents  identified  in 
Chapter  15  of  the  Updated  Final  Safety 
Analysis  (UFSAR).  By  rewiring  these 
instruments,  the  Train  A  instrumentation  will 
feed  the  control  room  and  the  Train  B 
instrumentation  will  feed  the  remote 
shutdown  panel  thereby  satisfying  the 
requirements  of  10  CFR  Part  50,  Appendix  R. 
Section  III.G.  The  purpose  and  function  of  the 
instnimentation  will  not  change:  only  the 
indication  point  will  be  exchanged  between 
instrument  trains.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
incrcHse  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Rewiring  of  level  transmitter  loops  B21- 
LT-N026A  and  D21-LT-N026B  will  allow  the 
Company  to  safely  shutdown  the  unit  using 
the  Alternate  Safe  Shutdown  Procedures.  The 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  will  not  be  created  because  this 
instrumentation  will  not  be  performing  any 
different  function  from  its  current  function. 
This  modification  is  being  made  to  address 
the  commitments  associated  with  10  CFR  Part 
50.  Appendix  R,  Section  III.G  which  require 
the  Train  A  instrumentation  to  feed  the 
control  room  and  the  Train  B  instrumentation 
to  feed  the  remote  shutdown  panel.  The  new 
configuration  will  ensure  consistent 
indication,  i.e..  Train  A  or  Train  B.  in  both  the 
control  room  and  at  the  remote  shutdown 
panel.  The  necessary  indication  will  be 
available  to  the  operator  at  the  proper 
location  under  fire  scenarios  which  would 
take  out  either  the  Train  A  or  Train  B 
instrumentation. 

3.  The  proposed  modification  will  ensure 
proper  indication  in  the  appropriate  area  in 


the  event  of  a  fire  that  takes  out  either  the 
Train  A  or  Train  B  instrumentation. 
Currently.  U-ansmitter  B21-LT-N026A  feeds 
the  remote  shutdown  panel,  and  transmitter 
B21-LT-N026B  feeds  the  control  room. 
Commitments  associated  with  compliance 
with  10  CFR  Part  50.  Appendix  R.  Section 
III.G  requires  that  Train  A  feed  the  control 
room  and  Train  B  feed  the  remote  shutdown 
pr.ncl.  This  is  to  ensure  that  in  the  event  of  a 
fire  that  takes  out  Train  A,  there  will  be 
indication  to  the  remote  shutdown  panel  from 
Train  B,  and  in  a  fire  that  takes  out  Train  B, 
there  will  be  indication  to  the  control  room 
from  Train  A.  Thus,  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  changes  involve  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration.  i 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Carolina  Power  &  Light  Company  et  al., 
Ducket  No.  50-325.  Brunswick  Steam 
'Electric  Plant,  Unit  No.  1,  Brunswick 
County,  North  Carolina 

Date  of  application  for  amendment: 
June  27. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Specification  (TS)  Tables 
3.3.5.6-1.  3.3.5.6-2  and  4.3.5.8-1  to  replace 
instrument  tag  number  TS-CR-863  with 
TS-CIT-863-3.  This  change  is  needed  as 
a  result  of  planned  upgrading  of 
instrumniitation  during  the  Brunswick 
Steam  Electric  Plant.  Unit  1,  refueling 
outage  of  November  1988.  Item  2  in  each 
of  the  above  tables  lists  chloride  leak 
detection  instrumentation  in  the 
condensate  pump  discharge.  This 
instrumentation  provides  indication  of 
chloride  intrusion  in  the  feedwater  and 
condensate  systems.  Chlorides  pose  a 
long-term  threat  to  the  integrity  of 
stainless  steel  piping  systems.  The 
change  is  necessary  due  to  a  plant 
modification  that  will  replace  the 
instrument  represented  by  TS-CR-863-3 
with  an  upgraded  conductivity  cell  and 
analyzer  represented  by  tag  number  TS- 


CIT-863-3.  The  upgraded  components 
are  capable  of  detecting  and 
compensating  for  temperature  transients 
that  may  occur  in  the  sample  being 
analyzed.  The  new  conductivity 
analyzer  will  provide  a  direct  and 
continuous  reading  without  relying  on  a 
recorder,  and  will  also  provide  an 
output  to  a  recorder  for  trending 
purposes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  Hcense 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that: 

1.  The  accidents  analyzed  in  Chapter  15  of 
the  Updated  FSAR  are  not  affected  by  the 
chloride  leak  detection  instrumentation 
change  because  the  function  of  the 
instrument  is  not  altered  and  the  chloride 
limits  established  in  TS  3/4.4.4  are  not  being 
changed.  In  addition,  the  new  instruments 
being  installed  are  capable  of  detecting  and 
compensating  for  temperature  transients 
which  may  occur  in  the  sample  being 
analyzed.  The  current  system  requires 
additional  data  processing  to  achieve  the 
same  results.  Based  on  this  reasoning.  CP&L 
has  determined  that  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  As  stated  above,  the  chloride  leak 
detection  instrumentation  provides  protection 
from  long-term  piping  degradation  in  the 
feedwater  and  condensate  systems  caused  by 
chloride  intrusion.  No  possibility  of  a  new  or 
differert  kind  of  accident  is  created  because 
the  new  instruments  perform  the  same  basic 
function  as  the  ones  they  are  replacing.  Also, 
the  reactor  coolant  system  chloride  limits 
established  in  TS  3/4.4.4  are  not  being 
changed.  The  new  instrument  has  enhanced 
capabilities;  it  processes  the  data  into  a  more 
useful  form  prior  to  readout.  Based  on  the 
above  reasoning.  CP&L  has  determined  that 
the  proposed  amendment  does  not  create  the 
possibility  of  a  nfw  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  margin  of  safety  is  not  reduced 
because,  as  stated  above,  the  new 
instruments  perform  the  same  basic  function 
as  the  ones  they  are  replacing  and  the 
chloride  limits  established  in  TS  3/4.4.4  are 
not  being  changed.  In  fact,  the  new 
instruments  have  enhanced  capabilities 
which  may  provide  the  user  with  better  data, 
thereby  providing  earlier  indication  of 


chloride  intrusion,  and  perhaps  avoiding 
long-term  problems  with  pipe  degradation 
due  to  chloride  intrusion.  Based  on  this 
reasoning.  CP&L  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  changes  involve  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Ubrary,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Commonwealth  Eldisoa  Company, 
Docket  Nos.  50-456  and  50-457, 
Braidwood  Station,  Unit  Nos.  1  and  2. 
Will  County,  Illinois 

Date  of  application  for  amendments: 
November  26, 1986  and  January  14. 1988 

Description  of  amendments  request: 
In  accordance  with  the  requirements  of 
10  CFR  73.55.  Lhe  licensee  submitted  an 
amendment  to  the  Braidwood  Nuclear 
Power  Station  Security  Plan  to  refiect 
recent  changes  to  that  regulation.  The 
proposed  amendment  would  modify 
paragraph  2.F  of  Facility  Operating 
License  Nos.  NPF-72  and  NPF-77  to 
require  compliance  with  the  revised 
plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  and 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  and 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  26. 1900 
and  January  14, 1988.  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 
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In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  are  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
mvolving  significant  hazards 
consideration  (51  FR  7750).  One  of  these 
examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facihty  operations 
clearly  in  keeping  with  the  regulations. ' 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  to  licensee:  Michael  Miller. 
Esquire;  Sidley  and  Austin.  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

Commonwealth  Edison  Company. 
Docket  No.  5(^.374,  LaSalle  County 
Station,  Unit  2.  LaSsile  County.  Illinois 

Date  of  application  for  amendment: 
September  14. 1988 

Brief  description  of  amendwcni:  The 
proposed  amendment  to  Operating 
License  No.  NPF-18  would  revi.se  the 
LaSalle  Unit  2  Technical  Specifications 
in  support  of  the  second  reload  for 
LaSalle  Unit  2.  Startup  for  Cycle  3  is 
currently  scheduled  for  January  1989. 
The  proposed  reload  fuel  and  analyses 
including  the  previously  approved 
SAFER/ GESTR-LOCA  Loss-of-Cooiant 
Accident  (LOCA)  Analysis  are  changes 
resulting  from  analyses  performed  to 
expand  the  operating  region  and  allow 
equipment  out-of-service  and  changes 
that  are  administrative  or  provide 
clarification.  The  proposed  changes  for 
LaSalle  Unit  2  are  identical  to  those 
previously  submitted  and  approved  for 
use  at  LaSalle  Unit  1.  except  for  minor 


calculation  differences  in  the  results  for 
transient  analyses  and  include: 

1.  Pro  vision  for  operation  in  the 
expanded  operating  domain  including 
revised  APRM  and  RBM  setpoint 
changes  incorporated  using  standard 
and  previously  approved  methodology. 

2.  Use  of  extended  bumup  fuel  (GE 
8x8EB)  with  increased  LHGR  limit  of 
14.4  Kw/ft. 

3.  Use  of  improved  transient  and 
LOCA  analysis  methods  which  allow 
use  of  a  lower  tau-B  value  in 
determining  the  MCPR  operating  limit  as 
a  function  of  scram  time,  and  deletion  of 
the  single  loop  MAPLHGR  limit 
multiplier  of  0.85. 

4.  Provision  for  operation  with  certain 
equipment  inoperable  or  out  of  service. 
Specifically,  one  of  the  following 
systems  or  components  may  be  out  of 
service  when  the  appropriate  Technical 
Specification  Actions  are  satisfied: 

a.  Turbine  Bypass  System 
b  F,nd-of-Cycle  Recirculation  Pump 
Trip  (EOC-RPT) 

c.  One  Safety  Relief  Valve  (SRV) 

d.  Feedwaler  Heaters 

5.  Several  changes  for  clarification  or 
administrative  purposes  were  proposed 
including: 

a.  Deletion  of  GEXL  correlation  and 
GETAB  statistical  model  in  the  bases  of 
the  safety  limit  section. 

b.  Revision  to  the  Control  Rod 
Program  Controls  Technical 
Specification  to  require  the  RWM  to  be 
demonstrated  operable  in  Operational 
Condition  1,  prior  to  reaching  20% 
power,  when  reducing  thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  use  of  the  proposed  operating  limits 
is  specifically  analyzed  to  ensure  that 
the  input  assumptions  of  all  existing 
transient  and  accident  analyses  rem.ain 
valid.  These  analyses  are  performed 


using  a  methodology  which  has  received 
review  and  approval  for  other  similar 
plants  including  LaSalle  Unit  1.  The 
Technical  Specification  Actions 
included  in  the  proposed  revisions  do 
not  significantly  affect  the  probability  of 
an  accident  previously  analyzed 
because  the  required  time  intervals  for 
corrective  action  are  consistent  with  the 
existing  specifications. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  MCPR,  MAPLHGR,  and 
LHGR  limits  represent  limitations  on 
reactor  operating  state  which  do  not 
directly  affect  the  operation,  or  function 
of  any  system  or  component.  As  a  result, 
there  is  no  impact  on  or  addition  of  any 
systems  or  equipment  whose  failure 
could  initiate  an  accident.  The  proposed 
operating  domain  is  evaluated  to  retain 
the  originally  required  design  margins  to 
system  integrity  during  normal 
operation,  transients  and  accidents  and 
therefore,  do  not  cause  significant  new 
loads  or  stresses  on  mechanical  systems 
or  boundaries.  The  proposed  allowances 
for  operating  with  prescribed  equipment 
inoperable  or  out-of-service  do  not 
cause  physical  changes  to  any  systems 
and  therefore  do  not  induce  new  failure 
modes. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  no  changes 
to  safety  limits  protective  system  logic 
or  design  are  involved.  The  analyses 
used  to  evaluate  reactor  and  system 
performance  are  performed  using 
standard  methods  and  the  calculated 
operating  limits  maintain  conservative 
margin  to  safety  limits  to  accommodate 
the  anticipated  performance  during 
transients  and  accidents.  Changes 
which  a.'e  administrative  in  nature  do 
not  affect  the  operating  limits  of  the 
plant  or  the  consequences  of  analyzed 
transients. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois. 
Valley  Community  College.  Rural  Route 
No.  t,  Oglesby,  Illinois  61348. 

Attorney  to  licensee:  Michael  Miller. 
Esq.,  Sidley  and  Austin.  One  First 
National  Plaza,  Chicago,  Illinois  60603 

NRC  Project  Director:  Daniel  R. 
Muller 

CommoDwealth  Edison  Company 
(CECo),  Docket  No.  50-265,  Quad  Cities 
Nuclear  Power  Station.  Unit  2.  Rock 
Island  County.  Illinois 

Date  of  application  for  amendments: 
July  7,  1988 

Description  of  amendments  request: 
There  are  two  changes  associated  with 
the  proposed  license  amendment.  The 
first  change  results  from  the  completion 


of  a  Unit  2  Detailed  Control  Room 
Design  Review  (DCRDR)  Human  Factors 
modification  which  resulted  in  the 
relocation  of  the  drywell  temperature 
indicator  from  the  902-21  (back)  panel  to 
the  902-3  (front)  panel.  Such  a  change 
would  be  incorporated  into  Technical 
SpecificaUons  (TS)  Table  3.2-4  and  4.2-2 
of  DPR-30.  The  remaining  proposed 
changes  would  correct  typographical 
errors  associated  with  the  same  TS 
tables. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists. 
As  stated  in  10  CFR  50.92(c),  a  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Pursuant  to  10  CFR 
50.91(a)  the  licensee  has  provided  the 
following  evaluation  of  their  amendment 
application  addressing  these  three 
standards. 

CECo  has  evaluated  the  proposed 
Technical  Specifications  changes  and 
determined  that  they  do  not  present  a 
significant  hazards  consideration.  Based 
on  the  criteria  for  defining  a  significant 
hazards  consideration  established  in  10 
CFR  50.92(c),  operation  of  QCNPS  in 
accordance  with  the  proposed  changes: 

(1)  Will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  only  the  location  of 
the  drywell  temperature  indication  has 
been  changed  (from  the  back  to  the  front 
panel)  in  the  Control  Room.  This  is  an 
enhancement  over  the  previous  location 
to  make  it  more  observable  for 
operators.  Functions  and  range  of  the 
drywell  instrument  remain  the  same. 
This  modification  was  considered  to  be 
a  change  in  the  conservative  direction. 

(2)  Will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  there  were  no  hardware 
changes  (addition  or  deletion  of 
equipment)  per-se,  nor  are  there  any 
new  modes  of  operation  associated  with 
this  amendment.  The  changes  to  Tables 
3.2-4  and  4.2-4  reflect  changes  to 
equipment  (instrumentation)  location 
only. 

(3)  Will  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  revising  an  instrument  location 


readout  in  the  control  room  does  not 
adversely  affect  the  operation  of  any 
plant  systems.  Therefore,  the  margin  of 
safety  has  not  been  unchanged  as  a 
result  of  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  evaluation  related  to  the 
proposed  changes  and  concurs  with 
their  conclusions. 

In  addition,  administrative  and 
editorial  TS  changes  are  considered 
representative  of  example  (i)  in  the 
Commission's  guidance  (51  FR  7751)  for 
examples  of  no  significant  hazards, 
which  is  defined  as  "a  purely 
administrative  change  to  TS;  for 
example  a  change  to  achieve 
consistency  throughout  the  Technical 
Specification,  correction  of  an  error,  or 
change  m  nomenclature." 

Therefore  the  NRC  staff  proposes  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
considerations  based  upon  a 
preliminary  review  of  the  application, 
the  licensee's  evaluation  of  no 
significant  hazards,  and  NRC  guidance. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Attorney  for  licensee:  Michael  1. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
October  5, 1988 

Description  of  amendments  request: 
This  amendment  would  delete  Figure 
6.1-1,  'Corporate  Organization,"  and 
Figure  6.1-2,  "Station  Organization," 
from  the  Technical  Specifications  (TS) 
and  would  revise  Section  6  to  require 
inclusion  of  these  organization  charts  in 
the  QA  Topical  Report.  However,  the 
NRC  will  continue  to  be  notified  of 
licensee  organization  changes  through 
other  regulatory  controls.  In  accordance 
with  10  CFR  50.34(b)(6)(i),  the 
applicant's  organizational  structure  is 
required  to  be  included  in  the  Final 
Safety  Analysis  Report  (FSAR).  Chapter 
13  of  the  FSAR  provides  a  description  of 
the  station  organization  and  a  detailed 
organization  chart.  Updates  to  the  FSAR 
are  required  by  10  CFR  50.71(e)  to  be 
submitted  annually  to  the  NRC.  Even 
though  Figures  6.1-1  and  6.1-2  would  be 
deleted  from  TS,  Section  6  of  the  TS 
would  be  revised  to  require  inclusion  of 
these  organization  charts  in  the  CECo 
QA  Topical.  Whereupon,  Appendix  B  to 
10  CFR  Part  50.  and  10  CFR  50.4(b)(7), 


will  govern  any  changes  made  to  the 
organization  as  it  is  described  in  the 
Quality  Assurance  (QA)  Program. 
Finally,  it  is  CECo's  normal  practice  to 
inform  the  NRC  of  organizational 
changes  affecting  their  nuclear  facilities 
prior  to  implementation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2) 
involve  a  significant  increase  in  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  m  a  margin  of  safety.  CECo 
evaluated  the  proposed  TS  changes  and 
determined,  and  the  NRC  staff  agrees 
that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  TS  does  not  affect  plant  operation, 
nor  does  it  involve  any  physical 
modification  of  the  plant.  Furthermore, 
the  aforementioned  administrative  and 
regulatory  controls  remain  in  force  to 
ensure  that  organizational  changes  are 
reviewed  by  the  NRC. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature;  and  does  not  physically  alter 
any  systems  or  components,  or  the  way 
they  are  operated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  CECo  through 
its  Quality  Assurance  programs,  and  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety-related  operations  will  be 
performed  at  a  high  level  of  competence. 
Futhermore,  this  amendment  does  not 
change  any  setpoints  or  operating 
parameters.  Consequently,  removal  of 
organization  charts  from  the  Technical 
Specifications  will  not  affect  the  margin 
of  safety.  The  NRC  staff  has  reviewed 
the  licensee's  evaluation  related  to  the 
proposed  changes  and  concurs  with 
their  conclusions. 
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In  addition,  the  associated  editorial 
TS  changes  proposed  by  CECo  are 
considered  representative  of  example  (i) 
in  the  Commission's  guidance  (51  FR 
7751)  for  examples  of  no  significant 
hazards,  which  is  defined  as  "a  purely 
administrative  change  to  TS;  for 
example  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
change  in  nomenclature." 

Therefore  the  NRC  staff  proposes  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
considerations  based  upon  a 
preliminary  review  of  the  application, 
the  licensee's  evaluation  of  no 
significant  hazards,  and  NRC  guidance. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon.  Illinois  61021. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request  July  26. 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.7.6  to 
clarify  the  emergency  power 
requirements  for  the  Control  Room  Area 
Ventilation  System.  The  word  "train"  is 
substituted  for  the  word  "system"  where 
reference  is  made  to  one  of  the  two 
independent  trains  which  comprise  the 
ventilation  system  for  the  control  room 
area  shared  by  the  two  Catawba  units. 
Also,  TS  3/4.7.6  and  its  Bases  are 
revised  to  eliminate  the  possibility  of 
misinterpreting  the  existing  TS 
requirements  for  diesel  generator  (D/G) 
operability  when  one  or  both  Catawba 
units  are  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  licensee,  in  its  submittal  of  July 
26, 1988,  provided  the  following 
discussion  and  analysis  with  regard  to 
the  three  10  CFR  50.92  standards: 

The  Control  Room  Area  Ventilation  (VC) 
and  Chilled  Water  (YC)  Systems  combine  to 
form  one  system  which  is  designed  to 
maintain  a  suitable  environment  in  the 
following  plant  areas  at  all  times:  Control 
Room.  Cable  Room,  Battery  Room. 
Switchgear  Rooms.  Motor  Control  Center 
Rooms,  and  the  Electrical  Penetration  Rooms 
at  elevation  594+0.  The  VC/YC  System  is 
shared  between  both  Units.  There  are  two 
100%  redundant  trains  of  VC/YC  equipment. 
Each  is  capable  of  being  powered  by  Unit  1 
or  Unit  2  Essential  Auxiliary  Power,  but 
under  normal  conditions  both  trains  are 
aligned  to  Unit  1.  Two  diesel  generators  (D/ 
Gs)  are  provided  per  Unit  to  energize  the 
Essential  Auxiliary  Power  buses  during 
emergency  conditions. 

Technical  SpeciHcation  3.7.6  sptecifies  that 
two  independent  trains  of  VC/YC  shall  be 
Operable  during  all  operational  modes.  If  one 
train  becomes  Inoperable  while  either  Unit  is 
in  Mode  4.  Hot  Shutdown,  or  above,  the 
Inoperable  train  must  be  restored  to 
Operable  status  within  seven  days,  or  the 
operating  Units  must  be  shutdown.  If  both 
Units  are  below  Mode  4  and  one  train  is 
Inoperable,  the  train  must  be  restored  to 
Operable  status  within  seven  days  or  the 
Operable  train  must  be  operated  in  the  filter 
mode.  If  both  trains  are  Inoperable,  or  with 
the  Operable  train  not  capable  of  being 
powered  by  an  Operable  emergency  power 
source,  all  core  alterations  and  positive 
reactivity  changes  must  be  suspended  on 
both  Units.  The  requirement  for  an  Operable 
emergency  power  source  is  only  specifically 
stated  for  Units  operating  below  Mode  4. 
However,  the  bases  for  Technical 
SpeciFication  3.7.6  states  that  the  operability 
of  VC/YC  ensures  that  ambient  air 
temperature  does  not  exceed  allowable  limits 
for  equipment  and  instrumentation,  and  the 
Control  Room  will  remain  habitable,  during 
and  following  all  credible  accident 
conditions.  This  implies  that  an  Operable 
emergency  power  supply  should  be  a 
prerequisite  to  VC/YC  operability  in  all 
modes. 

Technical  Specification  3.8.1.1  specifies  for 
each  individual  Unit  that  two  separate  and 
independent  D/Cs  are  required  to  be 
Operable  per  Unit,  if  the  Unit  is  in  Mode  4,  or 
above.  Below  Mode  4,  Technical 
Speciflcation  3.8.1.2  applies  and  only  one  D/ 
C  is  required  Operable  per  Unit.  Action 
Statement  c.  for  Technical  Specification 
3.8.1.1  specifies  that  when  one  D/G  becomes 
Inoperable,  all  required  systems  (or  trains] 
that  depend  on  the  remaining  Operable  D/C 
as  a  source  of  emergency  power,  must  be 
verified  Operable  within  two  hours,  or  the 
Unit  must  t>e  shutdown.  This  is  intended  to 
provide  assurance  that  a  loss  of  offsite  power 
event,  while  one  D/G  is  inoperable,  will  not 
result  in  a  complete  loss  of  safety  function  of 
critical  systems,  it  is  also  the  reason 
Technical  Specification  3.7.6  does  not 
specifically  require  that  VC/YC  have  an 
Operable  emergency  power  source  in  Mode  4. 
or  above.  This  action  statement  is  deficient 
with  respect  to  VC/YC  because  VC/YC  is  a 


Unit  shared  system,  and  Technical 
Specification  3.8.1.1  applies  only  to  individual 
Units.  In  order  for  VC/YC  operability  to  be 
protected  by  this  Action  Statement,  the  D/G 
must  become  Inoperable  while  the  Unit  is  in 
Mode  4,  or  above.  There  is  no  such  Action 
Statement  in  Technical  Specification  3.8.1.2 
since  only  one  D/G  is  required  Operable,  and 
the  Unit  is  already  shut  down. 

This  amendment  request  would  remove  the 
ambiguity  as  to  the  emergency  power  source 
requirements  for  the  VC  System  by  stating 
the  requirements  in  the  VC  System  Technical 
Specification. 

To  clarify  the  requirements  the 
Specification  is  to  be  split  into  two  separate 
Specifications.  The  first  Specification 
(Technical  Specification  3.7.6.1}  would  state 
the  requirements  for  the  VC  System  when 
either  unit  is  in  Modes  1,  2,  3  or  4.  This 
Specification  will  now  specifically  require 
that  each  train  of  the  VC  System  be  capable 
of  being  powered  by  an  Operable  emergency 
power  source  whenever  either  unit  is  in  Mode 
1,  2,  3  or  4.  This  will  alleviate  the  confusion 
which  is  currently  contained  in  the 
Specification  as  to  the  emergency  power 
source  requirements  when  one  unit  is  in 
Modes  1,  2,  3  or  4  and  the  other  unit  is  in 
Modes  5  or  6. 

Technical  Specification  3.7.6.2  is  being 
proposed  to  clearly  state  the  VC  System 
requirements  when  both  units  are  in  Modes  5 
ore. 

The  proposed  changes  to  the  VC  System 
Specification  will  also  specify  that  the 
requirements  are  to  be  performed  on  a  per 
train  basis.  The  VC  System  is  comprised  of 
two  independent  and  redundant  trains.  The 
current  wording  is  that  which  appears  in  the 
Standard  Technical  Specification  and  should 
be  changed  to  more  clearly  reflect  what  is  in 
place  at  Catawba. 

These  proposed  changes  will  add 
clarification  to  the  requirements  of  the  VC 
System  Specification.  The  changes  will  not 
delete  any  current  requirements  or  operating 
restrictions  contained  in  the  Specifications 
and  will  not  allow  the  plant  to  be  operated  in 
any  different  mode  or  configuration.  As  such, 
these  changes  are  considered  to  be 
administrative  in  nature  and  do  not  involve 
any  Significant  Hazards  Considerations. 

The  proposed  amendment  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident.  The  operating  parameters  and  the 
design  of  the  VC  System  are  unchanged  and 
no  new  modes  of  operation  will  be 
introduced  by  this  amendment  request.  All 
previous  accident  analyses  are  still 
applicable  and  remain  unchanged  by  this 
proposal. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  will  not 
change  the  design  or  allowed  modes  of 
operation  of  the  VC  System.  As  such,  no  new 
failure  modes  are  introduced  and  no  new 
types  of  accidents  are  possible. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
These  changes  will  add  clarification  to  the 


existing  Specification  without  changing  any 
of  the  current  requirements. 

For  the  above  reasons.  Duke  Power 
concludes  that  this  proposed  amendment 
does  not  involve  any  Significant  Hazards 
Considerations. 

The  staff  has  reviewed  the  proposed 
changes  to  TS  3/4.7.6,  and  agrees  with 
the  licensee's  evaluation  of  each  of 
these  changes  with  respect  to  the  three 
standards  of  10  CFR  50.92. 

On  this  basis,  the  Commission  has 
concluded  that  the  requested  changes 
meet  the  three  standards  and,  therefore, 
has  made  a  proposed  determination  that 
the  amendment  application  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request  October 
6, 1988 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  Table  3.3-3, 
Item  14.g.,  to  reflect  a  proposed 
modification  to  the  pumphouse  pit  level 
instrumentation  of  the  Nuclear  Service 
Water  (RN)  System.  The  system  is 
designed  to  supply  cooling  water  to 
various  heat  loads  in  both  the  safety 
and  non-safety  portions  of  each  unit. 
This  modification  would  change  the 
swapover  logic  of  the  RN  system. 

There  are  currently  four  level 
transmitters  per  pit  at  the  RN 
pumphouse.  Two  are  safety-related  and 
two  are  not  safety-related.  The 
modification  will  upgrade  1  out  of  the  2 
non-safety  level  transmitters  per  pit  to 
safety  grade.  This  would  accommodate 
a  2  out  of  3  logic  instead  of  the  present  1 
out  of  2  logic.  Past  experience  has 
shown  that  a  single  spurious  failure  to 
the  "low"  position  of  one  level 
transmitter  can  initiate  a  swapover 
when  there  is  an  adequate  water  level  in 
the  RN  pits.  Inadvertently  challenging 
the  system  with  numerous  valves 
changing  position  and  starting  all  RN 
pumps  is  unnecessary  and  reduces  the 
reliability  of  the  system. 

The  failure  mode  of  all  the  safety 
grade  level  transmitters  is  the  same. 
They  fail  low  on  loss  of  power.  This  is 
dosirable  in  order  to  realign  suction 


from  Lake  Wylie  to  the  Standby  Nuclear 
Service  Water  Pond  (SNSWP)  which  is 
the  ultimate  heat  sink. 

The  proposed  amendments  would  also 
temporarily  waive  the  requirements  of 
the  Action  Statement  for  Item  14.g.  in 
Table  3.3-3,  for  48  hours  per  pit.  on  a  one 
time  basis  in  order  to  allow  orderly 
implementation  of  this  modification. 
During  this  time  at  least  one  RN  pit  will 
be  available.  The  48  hours  is  needed  for 
implementation  of  the  modification  on 
e.'ich  pit  separately.  During  this  period, 
the  pit  will  be  inoperable  only  from  the 
standpoint  of  automatic  realignment  to 
the  SNSWP  from  its  normal  supply  if 
low  level  is  sensed  in  the  affected  pit. 
All  necessary  automatic  functions 
would  still  occur  in  the  opposite  pit.  The 
only  automatic  valve  actuation  which  is 
activated  by  train  specific  pit  level 
instrumentation  is  the  loop  cross-over 
isolation  valves.  Closure  of  these  valves 
is  only  required  in  the  event  of  design 
basis  accident  accompanied  by  a  failure 
of  a  pit  supply  valve  to  open  when  an 
emergency  diesel  generator  or  nuclear 
service  water  pump  is  out-of-service  for 
extended  maintenance.  All  four  diesel 
generators  and  nuclear  service  water 
pumps  will  be  maintained  in  an 
operable  status  for  the  duration  of  the 
requested  48  hour  period.  Therefore,  the 
RN  system  would  be  capable  of 
performing  its  design  function  during 
any  design  basis  event,  including  any 
concurrent  postulated  single  failure, 
throughout  the  requested  48  hour  period. 

In  a  letter  to  Duke  Power  Company 
dated  September  30, 1987,  the  NRC  staff 
noted  that  this  proposed  modification 
would  improve  the  overall  reliability  of 
the  RN  System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  Part  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possiblify  of 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safely. 

The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  modification  would 
increase  the  reliability  of  the  RN  system 
by  eliminating  unnecessary  actuations 
of  the  swapover  instrumentation  and 


components,  and  during  implementation 
of  the  modification  the  system  would  be 
capable  of  performing  its  intended 
function  during  any  design  basis  event. 

The  proposed  amendments  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  RN  system  design  basis  would  not 
be  changed  as  a  result  of  this 
modification,  and  the  proposed 
modification  would  improve  the 
reliability  of  the  system. 

The  proposed  amendments  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the 
modification  would  enhance  the 
reliability  of  the  RN  system  by 
decreasing  the  likelihood  of  inadvertent 
actuations,  and  during  implementation 
of  the  modification  the  RN  system 
would  be  capable  of  performing  its 
intended  function  during  any  design 
basis  event. 

Accordingly,  the  Commission  has 
concluded  that  the  requested  changes 
meet  the  three  standards  and.  therefore, 
has  made  a  proposed  determination  that 
the  requested  license  amendments  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  David  B, 
Matthews 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request  October 
7.1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Section  6.2  "Organization"  of  the 
Technical  Specifications  (TS)  to  delete 
the  offsite  and  onsite  organization 
charts.  Figures  6.2-1  and  6.2-2.  In  place 
of  the  charts,  the  revision  would  add 
general  requirements  which  capture  the 
essential  features  of  the  organizational 
structure  that  are  defined  by  the  existing 
organization  charts. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
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in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of 
October  7. 1988.  provided  the  following 
discussion  and  analysis  with  regard  to 
the  three  10  CFR  50.92  standards: 

This  proposed  amendment  would 
incorporate  the  guidance  contained  in  the 
NRC's  Generic  Letter  68-06,  dated  March  22. 
1988.  The  Generic  Letter  provided  for  deletion 
of  the  organization  charts  contained  within 
Section  6  of  the  Technical  Specifications 
provided  certain  statements  be  added  to 
cover  particular  administrative  control 
requirements. 

This  proposed  amendment  has  been 
developed  based  on  the  Generic  Letter 
guidance. 

The  NRC  Staff  concluded  and  Duke  Power 
concurs  that  the  removal  of  organization 
charts  from  the  Technical  Specifications  will 
provide  greater  flexibility  to  implement 
changes  in  organization  structure  but  will  not 
reduce  plant  safety. 

The  proposed  amendment  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident.  This  amerdment  is  administrative 
in  nature  and  does  not  change  the  design  or 
operation  of  the  facility.  The  accident 
analyses  are  therefore  unaffected  by  this 
proposal. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  design  and  operation  of  the 
facility  will  not  be  changed  by  this 
amendment  and  no  new  modes  of  operation 
will  be  introduced. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
This  change  is  administrative  in  nature  and 
therefore  has  no  effect  on  any  margin  of 
safely. 

The  NRC's  discussion  in  their  Generic 
Letter  88-06  concluded  that  any  facility 
incorporating  the  changes  outlined  in  the 
Generic  Letter  will  have  greater  flexibility  to 
implement  changes  to  their  organizational 
structures  and  will  not  reduce  plant  snfety. 

For  the  above  reasons.  Duke  Power 
concludes  that  this  proposed  fimendment 
does  not  involve  any  Significant  I  lizards 
Considerations. 

The  NRC  staff  has  revievvod  the 
'icensee's  submittal  against  the 
guidance  provided  in  Generic  Letter 
(GL)  88-06.  "Removal  of  Organization 
Charts  from  Technical  Specification 
Administrative  Control  Requirements." 
The  proposed  TS  revisions,  deleting  the 
organization  charts  and  adding  more 
flexible  provisions  regarding 
organizational  structure,  are  in  accord 
with  this  guidance.  As  also 
recommended  in  GL  88-06.  the  Final 


Safety  Analysis  Report  (FSAR)  contains 
the  offsite  and  onsite  organization 
charts  (Figures  13.1.1-1  and  13.1.2-1)  and 
the  qualifications  for  those  positions 
designated  by  the  charts  as  requiring  a 
Senior  Reactor  Operator  or  Reactor 
Operator  license  (FSAR,  Section 
13.1.3.1).  The  staff  therefore  finds  that 
the  proposed  revisions  do  not  adversely 
affect  the  organizational  characteristics 
which  are  important  to  the  safe 
operation  of  the  facility.  The  staff  also 
agrees  with  the  licensee's  evaluation  of 
the  proposed  revisions  with  respect  to 
the  three  standards  of  10  CFR  50.92. 

On  this  basis,  the  Commission  has 
concluded  that  the  requested 
amendment  meets  the  three  standards 
and,  therefore,  has  made  a  proposed 
determination  that  the  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  CaiT. 
Uuke  Power  Company,  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

^'RC  Project  Director:  David  B. 
Matthews 

Duquesne  Light  Company,  Docket  No. 
50-412.  Beaver  Valley  Power  Station. 
Unit  No.  2.  Shippingport.  Pennsylvania 

Date  of  amendment  request:  October 
24,  1988 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  interval  for  several  18-month 
surveillances:  reactor  trip  system 
response  time,  reactor  trip  bypass 
breakers  automatic  undervoltage  trip 
check,  engineered  safety  feature  (ESF) 
logic  response  time,  manual  actuation 
switches  for  several  ESF  systems, 
reactor  trip  P-4  interlock,  seismic 
monitoring  instruments,  containment 
isolation  check  valve  lift  tests, 
containment  isolation  phase  B  isolation 
valve  actuations,  containment 
recirculation  spray  valve  actuations, 
diesel  generator  maintenance 
inspection,  and  battery  discharge  test. 
To  perform  these  surveillances,  the 
licensee  would  have  to  shutdown  the 
unit.  Therefore,  the  licensee  requested 
that  the  surveillances  specified  above  be 
permitted  to  be  done  at  the  first 
refueling  outage,  but  no  later  than  April 
1.  1989.  If  approved,  the  amendment 
would  permit  extension  of  the  18-month 
intervals  by  several  days  to  about  three 
months.  The  amendment  would  thus 
avert  a  reactor  shutdown  only  to 
perform  surveillances.  The  licensee 
agreed  to  perform  these  surveillances  if 
there  is  an  unscheduled  shutdown  of 


sufficient  duration  before  the  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  schedular  extensions 
are  not  made  as  a  result  of,  nor  would 
thoy  lead  to  any  design  changes.  When 
approved  by  the  staff,  only  certain 
surveillance  intervals  would  be 
extended.  The  affected  systems  will 
continue  to  perform  as  stated  in  the 
licensee's  Final  Safety  Analysis  Report 
(FSAR):  other  requirements  regarding 
these  components/systems  are  not 
changed.  From  experience  in  the  past, 
surveillances  were  performed  usually  to 
confirm  that  components  were  operable 
as  designed.  The  probability  of  finding 
inoperable  components  was  not  high, 
and  consequently,  the  probability  of 
occurrence  of  an  accident  can  only  be 
increased  by  an  insignificant  amount  if 
the  surveillance  interval  is  extended  by 
ci  small  amount.  Therefore,  the  answers 
to  questions  (1)  and  (2)  would  be 
negative.  The  safety  limits  assumed  in 
FSAR  analyses  are  not  affected  by  the 
proposed  amendment  since  all 
assumptions  are  expected  to  remain 
unchanged.  Hence  the  answer  to 
question  (3)  is  also  negative. 

On  such  basis,  the  staff  proposes  to 
determine  'hat  the  requested 
amendment  involves  no  significant 
hiizards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
603  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Charnoff.  Esquire.  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

XnC  Project  Director:  John  F.  Slolz 

Florida  Power  and  Light  Company,  et  al., 
Docket  No.  50-389,  St.  Lucie  Plant.  Unit 
No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  October 
20, 1988 
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Description  of  amendment  request: 
The  amendment  would  change  the 
maximum  allowable  control  element 
assembly  (CEA)  drop  time  from  2.7 
seconds  to  3.1  seconds.  The  application 
is  the  result  of  the  licensee's  review  of 
NRC  Information  Notice  No.  88-47 
entitled,  "Siower-than-Expected  Rod- 
Drop  Time  Testing." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application  and  made  a  no  significant 
h.izards  consideration  determination.  In 
regard  to  the  first  standard,  the  licensee 
provided  the  following  analysis: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

l"hc  change  does  not  affect  any  active 
hardware  involving  plant  operation:  rather  it 
affects  an  acceptance  criterion  for  confirming 
the  required  performance  of  the  existing 
control  element  as.sombiy  (CEA)  hardware. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  of  an  accident 
previously  analyzed. 

The  impact  of  changing  the  CRA  drop  time 
from  2.7  to  3.1  seconds  on  all  s.^fety  analysis 
related  Design  Basis  Events  (UBE's).  for 
which  a  scram  of  the  CEA's  is  predicted,  was 
assessed  by  specifically  re-analyzing  only  the 
most  limiting  events  with  respect  to  the 
various  safety  analysis  fuel  and  system 
criteria.  In  particular,  the  following  events 
were  re-analyzed: 

Loss  of  Condenser  Vacuum  (LOCV) 

Loss  of  Forced  Reactor  Coi>iant  Flow 

Pre-Trip  Steam  Line  Break  (SLB) 

Hot  Full  Power  CEA  Ejection  (CEA 
Ejection) 

-  4f-has  been  demonstrated  that  the  events 
are  either  totally  unrelated  to  CEA  drop  time 
considerations  or  are  not  significantly 
Impacted.  Additionally,  it  was  demonstrated 
for  each  potentially  impacted  analysis  that 
the  consequences  of  the  analysis  remain 
unchanged  or  are  bounded  by  the  existing 
analysis.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

With  respect  to  the  second  standard, 
the  licensee  stated: 


Use  of  the  modified  specification  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  change  in  the  Technical 
Specifications  does  not  affect  any  active 
h.irdw.ire  involving  plant  operation:  rather  it 
affects  only  an  acceptance  criterion  for 
confirming  the  required  performance  of  the 
existing  C:EA  hardware.  Therefore  the 
proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
ai;i.tdent  from  any  pre\iously  evaluated. 

With  regard  to  the  third  st.indard.  the 
licensee  provided  the  following 
rationale: 

Use  of  the  modified  specification  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  increased  CEA  drop  lime  has  been 
evaluated  for  its  impact  on  the  current 
licensed  safety  analysis.  The  results  of  the  re- 
analysis  for  those  transients  which  are 
potentially  impacted  by  the  proposed  change 
show  that  the  reference  analyses  are  valid  or 
that  the  new  analysis  results  still  show 
acceptable  results  with  respect  to  the 
acceptance  criteria.  Therefore,  there  is  no 
significant  reduction  in  the  margin  of  safety. 

The  staff  has  reviewed  the  analysis 
provided  by  the  licensee  in  support  of  a 
no  significant  hazards  consideration 
determination.  The  staff  believes  that 
the  licensee  has  met  the  standards  for 
such  a  determination.  Therefore,  the 
staff  proposes  to  determine  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389,  St.  Lucie  Plant,  Unit 
No.  2.  St.  Lucie  County.  Florida 

Dote  of  amendment  request:  October 
24,1988 

Description  of  amendment  requebt: 
The  amendment  would  expand  the 
Departure  from  Nucleate  Boiling  and 
Linear  Heat  Rate-related  Axial  Shape 
Index  limits  contained  in  Figures  3.2-4 
and  3.2-2,  respectively.  In  addition,  a 
similar  expansion  of  limits  is  proposed 
for  the  Linear  Heat  Rate-related  Limited 
Safety  System  Setpoints  as  contained  in 
Figure  2.2  2.  The  licensee  is  requesting 
these  changes  to  give  the  plant  greater 
Hexibility  at  low  and  intermediate 
power  levels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 


(10  CFR  50.g2(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  |3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application  and  provided  a  no 
significant  hazards  consideration 
determination.  In  regard  to  the  first 
standard,  the  licensee  provided  the 
following  analysis; 

Operation  of  the  facility  m  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Axial  Shape  Index  (ASI)  limits  are 
used  as  initial  assumptions  for  all  Design 
Basis  Events  (DBEs)  evaluated  in  the  safety 
analysis.  The  expansion  of  these  ASI  limits 
for  lower  powers  is  applicable  only  to  those 
DBEs  that  are  evaluated  between  hot  full  and 
hot  zero  power.  Events  are  not  typically 
analyzed  at  intermediate  power  levels. 
Events  initiated  from  intermediate  power 
levels  (100%  greater  than  initial  power  greater 
than  Ol.)  are  unaffected  since  these  are 
bounded  by  the  results  of  events  initiated 
from  either  the  full  power  or  zero  power 
events. 

1  he  existing  safety  analyses  for  these 
events  use  input  parameters  that  are  axial 
shape  dependent  such  as  scram  reatjfivity 
insertion  curves,  which  are  more  adverse 
(conservati\p)  than  the  Technical 
Specification  Limiting  Condition  for 
Operation  (l,CO)  and  IJmiting  Safety  SyMem 
Setpoint  (I.SSS)  axial  shape  limits  at  all 
power  levels  in  order  to  bound  future  cycles' 
operation.  It  was  verified,  using  current 
methodology  and  the  proposed  ASI  limits, 
that  the  current  safety  analysis  remains  valid 

The  current  ASI  limits  .illowed  by  the 
Departure  from  Nucleate  Boiling  (D.\B|  and 
Linear  Heat  Rate  (IJlR)  LCOs  and  l£SSs  are 
expanded  for  greater  operational  flexibfiitx  at 
lower  powers.  (These)  proposed  changej.s) 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  limits  ar* 
still  conservative  with  respect  to  the  actual 
calculat'-d  limiting  values. 

With  regard  to  the  second  standard, 
the  licensee  stated: 

Use  of  the  modified  specification  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  in  the  Technical 
Specifications  do  not  affect  any  active 
hardware  involving  plant  operation,  nor  do 
they  alter  the  assumptions  or  methodology  of 
the  safety  analyses.  Therefore,  they  will  not 
create  the  possibility  of  a  new  or  diffen^nl 
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kind  of  accident  from  any  previously 
evaluated. 

With  regard  to  the  third  standard,  the 
hcensee  provided  the  following 
rationale: 

Use  of  the  modified  specification  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  wider  ASl  bands  allowed  at  lower 
powers  have  been  reviewed  for  their  impact 
upon  the  current  licensed  safety  analysis.  The 
licensed  safety  analysis  of  record  remains 
unchanged  due  to  the  expanded  ASI  range  for 
low  powers.  Therefore,  there  is  no  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  upon  the 
review,  the  staff  believes  that  the 
licensee  has  met  the  three  standards. 
Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street.  ^fW..  Washington.  DC  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company,  et  al. 
Docket  No.  50-389.  SL  Lucie  Plant,  Unit 
No.  2,  St  Lucie  County,  Florida 

Date  of  amendment  request:  October 
24. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  relax 
the  maximum  allowable  primary  loop 
resistance  temperature  detector  (RTD) 
delay  time  from  8  seconds  to  18  seconds. 
This  delay  time  is  a  factor  that  must  be 
considered  in  the  thermal  margin/low 
pressure  reactor  trip.  According  to  the 
licensee,  this  change  would  provide 
increased  operational  flexibility  without 
decreasing  the  margin  of  safety. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 


application  and  provided  a  no 
significant  hazards  consideration 
determination.  In  regard  to  the  first 
standard,  the  licensee  provided  the 
following  analysis: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Resistance  Temperature  Detector 
(RTD)  response  time  affects  only 
measurement  hardware  which  passively 
ascertains  the  coolant  temperature  condition, 
not  active  hardware  impacting  the  plant's 
physical  thermal-hydraulic  operations. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  of  occurrence  of  any 
accident.  As  described  before,  the  safety 
analyses  demonstrate  that  the  same  degree  of 
protection  is  available  at  the  longer  RTD 
response  times  since  the  ex-core  power 
detectors  (which  do  not  depend  on  RTD 
response  time)  now  provide  the  required 
protection  when  more  realistic  physics  inputs 
are  used.  With  regard  to  operations,  it  should 
be  noted  that  the  plant  will  be  operated  in  the 
same  manner  as  before.  Therefore,  the 
calculated  consequences  of  the  accidents  will 
not  increase  due  to  this  change. 

With  regard  to  the  second  standard, 
the  licensee  stated: 

Use  of  the  modified  specification  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  the  Technical 
Specifications  dees  not  affect  any  active 
hardware  involving  plant  operation,  nor  does 
it  alter  the  basic  methodology  of  the  safety 
analyses.  Therefore,  it  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  accidents  previously 
evaluated. 

With  regard  to  the  third  standard,  the 
licensee  provided  the  following 
rationale: 

Use  of  the  modified  specification  would  not 
involve  significant  reduction  in  a  margin  of 
safety. 

The  value  of  the  RTD  response  time  affects 
the  ability  of  the  delta  T-power  calculator  to 
accurately  measure  power  during  a  transient. 
It  has  been  demonstrated  that  the  ex-core 
power  detectors  will  provide  an  adequate 
power  measurement  input  to  the  Thermal 
Margin/Low  Pressure  (TM/LP)  trip  for  the 
full  spectrum  of  possible  power  excursions 
associated  with  the  CEA  withdrawal  events 
with  a  slight  increase  in  margin  to  the  TM/LP 
trip  setpoint.  Thus,  the  margin  of  safety  is  not 
reduced. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  upon  this 
review,  the  staff  believes  that  the 
licensee  has  met  the  three  standards. 
Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 


Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  NW..  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Illinois  Power  Company,  Soyland  Power 
Cooperative,  Inc..  Western  Illinois 
Power  Cooperative.  Inc.  (the  licensees). 
Docket  No.  50-461.  Clinton  Power 
Station,  Unit  No.  1.  DeWitt  County. 
Illinois 

Date  of  amendment  request: 
September  23. 1988 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
Technical  Specification  Sections  3.8.1.1 
and  3.8.1.2,  which  are  the  Limiting 
Conditions  for  Operation  specified  for 
the  AC  electrical  power  sources,  to 
change  the  number  of  gallons  of  fuel  oil 
specified  for  the  Division  II  diesel 
generator  (IB).  These  Technical 
Specifications  indicate  the  minimum 
amount  of  diesel  fuel  that  should  be 
available  for  the  diesel  generators.  The 
licensees  have  requested  to  change  the 
number  of  gallons  of  fuel  oil  specified 
for  the  Division  II  diesel  generator  (IB) 
from  41.500  to  45,000. 

The  licensees  have  prepared  a  plant 
modification  to  replace  the  Fuel  Pool 
Cooling  and  Cleanup  (FC)  System  pump 
motors  (lA  and  IB)  and  remove  the 
associated  LOCA  shunt  trips.  This 
modification  is  in  accordance  with  their 
commitment  "Until  the  first  refueling, 
the  pump  motors  will  be  tripped  on  a 
LOCA  signal....  By  the  first  refueling, 
replacement  motors  qualified  to  the 
maximum  environment  conditions  will 
be  installed  and  the  LOCA-trip  signal 
will  be  removed."  Removing  the 
associated  LOCA  shunt  trips  and 
ensuring  the  FC  pump  motors  are 
qualified  to  operate  in  a  post-LOCA 
environment  allows  the  pump  motors  to 
be  regarded  as  safety-related  essential 
loads  powered  from  the  Class  IE 
emergency  busses.  This  effectively 
increases  the  maximum  expected 
emergency  loading  for  the  associated 
diesel  generators  (lA  and  IB).  The 
resultant  increase  in  the  maximum 
expected  loading  thus  requires  a 
revision  of  the  minimum  fuel  oil  volume 
specified  in  the  Technical  Specifications 
to  ensure  that  the  diesels  are  capable  of 
supplying  and  maintaining  emergency 
power  for  all  essential  loads. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 


50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
proposed  change  will  ensure  that  an 
adequate  volume  of  diesel  fuel  is 
available  for  the  diesel  generator  (IB)  to 
perform  its  intended  function  in 
mitigating  the  consequences  of  the 
design  basis  accident  while  carrying  the 
maximum  expected  load  (including  the 
associated  FC  pump  motor).  The 
increased  maximum  expected  loading 
for  the  diesel  generator(s),  resulting  from 
the  plant  modification,  does  not  exceed 
the  rated  capacity  of  the  diesel 
generators. 

The  impact  of  the  proposed  change  is 
confined  to  two  areas  of  concern:  diesel 
generator  operability  and  the  ability  to 
maintain  an  adequate  supply  of  high 
quality  cooling  wafer  in  the  spent  fuel 
storage  pool(s)  under  post-accident 
conditions.  The  changes  associated  with 
the  plant  modification  have  been 
evaluated  and  found  to  have  no  adverse 
impact  on  the  diesel  generators' 
capability  to  perform  their  intended 
function  during  or  following  a  design 
basis  accident  (DBA-LOCA).  With 
respect  to  any  concerns  regarding  the 
spent  fuel  storage  pool,  including  the  FC 
pump  motors  as  essential  loads,  will 
ensure  that  an  FC  pump  is  available  for 
cooling  and  maintaining  the  volume  and 
quality  of  water  in  the  spent  fuel  storage 
pools  under  post-accident  conditions. 
The  proposed  change  therefore  does  not 
create  the  possibility  of  a  new  or 
different  i^ind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  increased  minimum 
amount  of  diesel  fuel  to  be  stored  for 
diesel  generator  IB  is  well  within  the 
storage  capacity  of  the  fuel  storage  tank. 
In  addition,  ihe  added  electrical  load 
requiring  the  extra  amount  of  diesel  fuel 
does  not  cause  the  maximum  expected 
load  for  diesel  generator  IB  to  exceed  its 
rated  capacity.  The  electrical  loading 
and  fuel  storage  demand  for  diesel 
generator  IB  will  still  be  in  compliance 
with  the  original  design  requirements. 


For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensees:  Sheldon  Zabel, 
Esq..  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director:  Daniel  R. 
Muller 

Long  Island  Lighting  Company.  Docket 
No.  50-322.  Shoreham  Nuclear  Power 
Station,  Suffolk  County,  New  York 

Date  of  amendment  request:  May  19, 
1988 

Description  of  amendment  request: 
This  amendment  would  revise  Technical 
Specifications  3.5.2a.2.b,  Emergency 
Core  Cooling  Systems  -  Shutdown,  and 
3.5.3.1b.3  Suppression  Pool  Water  Level, 
to  read  "...equivalent  to  an  indicated 
level  of  11.5  feet"  rather  than 
"...equivalent  to  a  level  of  9  feet".  This 
change  reduces  the  potential  for 
operator  misinterpretation  but  does  not 
affect  the  minimum  100.000  gallons  of 
water  availability  requirement  for  the 
condensate  storage  tank. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  accordance  with  10  CFR  50.92  the 
licensee  has  reviewed  the  p.'oposed 
changes  and  has  concluded  as  follows: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because 
operation  of  Shoreham  Nuclear  Power 
Station  -  Unit  1  in  accordance  with  this 
change  would  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acciiient 
previously  evaluated.  This  change  merely 
clarifies  and  identifies  the  Condensate 
Storage  Tank  (CST)  level  (indicated  level) 
which  meets  or  exceeds  the  technical 
specification  requirement  of  maintaining 
100.000  gallons  of  water  available  for  Core 
Spray  system  use.  The  CST  low-low  level 
alarm  (since  May  19.  1982)  has  always  been 
sot  at  an  indicated  level  of  13  feet  as 


measured  from  the  bottom  of  the  tdnk.  This 
was  always  the  intended  level  which  was  to 
be  used  for  ECCS  reser\  e. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  it  has  been  determined 
that  a  new  or  different  kind  of  accident  will 
noi  t>e  possible  due  to  this  change.  Design 
documentation  specifically  calls  out  a  low- 
low  level  alarm  and  a  CST  transfer  pump  trip 
at  an  indicated  level  of  13  feet  of  tank 
evaluation.  Without  the  foregoing  pumps  to 
drain  the  tank,  the  ECCS  systems  are  the  only 
users  of  the  water  volume  below  the  13  foot 
level.  If  the  suction  lino  elevation 
(approximately  1.75  ft.)  is  deducted  from  the 
13  ft.,  a  useable  volume  of  11.25  ft.  is 
achieved.  This  is  equivalent  to  an 
approximate  available  volume  of  133.800 
gallons. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  use  of  an  11.5  ft. 
indicated  level  as  proposed  in  the  technical 
specification  change  clarifies  the  15  foot  (i.e.. 
13  ft.-ll.S  ft)  operational  deviation  that  has 
always  existed.  If  the  CST  transfer  pumps  do 
not  deenergize  -  due  to  malfunction  -  at  the  13 
ft.  level,  the  operator  is  permitted  the  same 
period  of  time  to  deenergize  the  pumps  and 
not  place  himself  in  a  technical  specification 
violation. 

The  staff  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analyses.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Shoreham- Wading  River  Public 
Library,  Route  25A,  Shoreham,  New 
York  11786-9697 

Attorney  for  licensee:  W.  Taylor 
Reveley,  III,  Esq.,  Hunton  and  Williams, 
P.  O.  Box  1535,  Richmond,  Virginia  23212 

NRC  Project  Director:  Walter  R. 
Butler 

Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Suffolk  County,  New  York 

Date  of  amendment  request:  June  13, 
1908 

Description  of  amendment  request: 
The  amendment  would  delete  Figure 
6.2.1-1,  "Corporate-Nuclear 
Organization,"  and  Figure  6.2.2-1,  "Unit 
Organization,"  from  the  Technical 
Specifications  and  revise  sections  6.2.1 
and  6.2.2  to  include  appropriate  changes 
to  the  administrative  control 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  fur 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
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License  for  a  facility  involves  no 
significant  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probabihty  of  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Long  Island  Lighting  Company  (ULCO) 
reviewed  the  proposed  change  and 
determined,  and  the  NRC  staff  agrees, 

that: 

(1)  The  proposed  amendment  does  nol 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  accident 
previously  evaluated  because  deletion  of  the 
organization  charts  from  the  Technical 
Specifications  does  not  affect  plant 
operation.  The  NRC  will  continue  to  be 
informed  of  organizational  changes  through 
other  required  controls. 

•  10  CFR  50.34(b)l6)(i)  requires  that  the 
applicant's  organizational  structure  be 
included  in  the  Final  Safety  Analysis  Report. 
Chapter  13  of  the  SNPS  Final  Safety  Analysis 
Report  provides  a  description  of  the  ULCO/ 
SNPS  organization  and  detailea  organization 
cnsrts 

•  As  required  by  10  CFR  50.71(e).  LILCO 
submits  annual  updates  to  the  FSAR. 

•  Appendix  B  to  10  CFR  50  and  10  CFR 
50.54(a)(3)  govern  changes  to  organization 
described  in  ULCOs  Quality  Assurance 
Program. 

LILCO  is  mindful  that  some  organizational 
changes  may  require  prior  NRC  approval. 
Also,  it  is  ULCOs  practice  to  inform  the  NRC 
of  organizational  changes  affecting  the 
nuclear  facility  prior  to  implementation. 
LILCO  intends  to  continue  this  practice  for 
future  organizational  changes. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  proposed  change  is 
administrative  in  nature,  and  no  physical 
alterations  of  plant  configuration  or  changes 
to  setpoints  or  operating  parameters  are 
proposed. 

(3J  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Through  the  Company's  strong 
Nuclear  Quality  Assurance  Program  and  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility,  it  is 
assured  that  safety  functions  performed  by 
the  nuclear  organizations  will  continue  to  be 
performed  at  a  high  level  of  performance. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
license  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library,  Route  25A,  Shoreham,  New 
York  11786 

Attorney  for  licensee:  W.  Taylor 
Reveley,  III  Esq.,  Hunton  and  Williams. 
P.  0.  Box  1535,  Richmond,  Virginia  23212 

NRC  Project  Director:  Walter  R. 
Butler 


Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Walerford  Steam 
Electric  Station,  Unit  3.  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request: 
September  21. 1988 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  by  deleting 
the  Ammonia  Detection  System. 
Ammonia  detection  would  be  provided 
by  the  Broad  Range  Toxic  Gas  Detection 
System  which  is  currently  in  the 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Broad  Range  Toxic  Gas  Detection 
(BRTGD)  system  provides  toxic  gas 
chemical  protection  for  the  control  room. 
The  BRTGD  system  detects  ammonia 
and  thereby  duplicates  the  function  of 
the  ammonia  detection  system.  Deleting 
the  ammonia  detection  system  will  not 
significantly  reduce  the  protection  to  the 
control  room  envelopment  from  an 
ammonia  toxic  chemical  release.  The 
BRTGD  system  will  isolate  the  control 
room  before  the  Immediately  Dangerous 
to  Ufe  and  Health  (IDLH) 
concentrations  for  ammonia  is  reached. 
The  technical  specifications  for  the 
BRTGD  system  is  equivalent  to  those  for 
the  Ammonia  Detection  System  and 
either  system  provides  for  control  room 
isolation  as  the  availability  of  the 
system  declines.  Deletion  of  the 
ammonia  system  as  a  duplicate  to  the 
BRTGD  system  does  not  involve  a 
significant  increase  in  the  probabilities 
or  consequences  of  any  accident 
previously  evaluated. 

The  function  of  both  the  BRTGD  and 
ammonia  systems  is  solely  to  isolate  the 
control  room  in  the  unlikely  event  of  a 
toxic  chemi(;al  release  in  the  area.  The 
BRTGD  and  ammonia  system  do  not 
provide  any  other  protective  function. 
Since  the  BRTGD  system  will  provide 
ammonia  detection,  the  deletion  of  the 
ammonia  detection  system  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


The  ammonia  detection  system 
setpoint  is  50  ppm  ammonia  and  will 
respond  in  .33  seconds  for  concentration 
at  and  above  50  ppm.  The  BRTGD 
system  responds  at  different  times  for 
any  concentration  above  environmental 
background;  the  higher  the 
concentration,  the  faster  the  response 
time.  For  concentration  of  ammonia  of 
concern  at  the  control  room,  the  BRTGD 
system  will  have  a  faster  response  time 
than  the  ammonia  system  and  while  the 
BRTGD  will  respond  below  50  ppm,  the 
ammonia  detection  system  will  not. 
Such  a  comparison  evaluation 
demonstrates  equivalent  or  better 
protection  by  the  BRTGD  system. 
Therefore,  the  deletion  of  the  ammonia 
detection  system  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  amendment  does 
not  involve  a  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  L,akefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

Mississippi  Power  ft  Light  Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Dates  of  amendment  request:  October 
19, 1988,  as  supplemented  October  31, 
1988 

Description  of  amendment  request: 
The  amendment  would  authorize  the 
sale  and  leaseback  of  an  individual 
interest  in  the  Grand  Gulf  Nuclear 
Stafion,  Unit  1  (GGNS  Unit  1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment. 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

a.  The  proposed  change  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  As  a  result  of 
the  proposed  amendment,  there  will  not  be 
physical  changes  to  the  facility,  and  all 
Operating  Procedures,  Limiting  Conditions 
for  Operation,  Limiting  Safety  System 
Settings,  and  Safety  Limits  specified  in  the 
Technical  Specifications  will  remain 
unchanged.  SERI  will  continue  in  its  present 
role  under  the  Operating  Agreement  and 
Ownership  Agreement.  There  will  be  no 
changes  to  the  operating  organization  or 
personnel  as  a  result  of  the  transaction(s) 
described  herein. 

b.  The  proposed  amendment  will  not  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  design  and  design  bases  of 
GGNS  Unit  1  will  remain  the  same. 
Therefore,  the  current  plant  safety  analyses 
will  remain  complete  and  accurate  in 
addressing  the  licensir\g  basis  events  and  in 
analyzing  plant  response  and  consequences. 
Further,  the  Operating  Procedures,  Limiting 
Conditions  for  Operation,  Limiting  Safety 
System  Settings,  and  Safety  Limits  specified 
in  the  Technical  Specifications  are  not 
affected.  As  such,  the  plant  conditions  for 
which  the  design  basis  accident  analyses 
were  performed  are  still  valid. 

c.  The  proposed  amendment  will  not 
involve  a  reduction  in  any  margin  of  safety. 
Plant  safety  margins  are  established  through 
Limiting  Conditions  for  Operation,  Limiting 
Safety  System  Settings,  and  Safety  Limits 
specified  in  the  Technical  Specifications. 
Because  there  will  be  no  change  to  either  the 
physical  design  of  the  plant  or  to  any  of  these 
settings  and  limits,  there  will  be  no  change  to 
any  of  the  margins  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook.  Purcell  and  Reynolds,  1200 17th 
Street,  NW..  Washington,  DC  20036 

NRC  Project  Director:  Elinor  G. 
Adensam 


Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423.  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County.  Connecticut 

Date  of  amendment  request:  October 
5.1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Specification  (TS)  3/4.1.1.3. 
"Moderator  Temperature  Coefficient." 
to  allow  a  more  negative  moderator 
temperature  coefficient  in  the  Limiting 
Condition  for  Operation.  TS  3.1.1.3b.  and 
in  the  associated  Surveillance 
Requirement.  TS  4.1.1.3b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Moderator  Temperature  Coefficient 
(MTC)  represents  the  relationship 
between  the  reactor  coolant  system 
(RCS)  temperature  and  core  reactivity. 
Near  the  end  of  the  operating  cycle  the 
MTC  is  strongly  negative,  that  is. 
decreasing  RCS  temperature  causes  a 
substantial  increase  in  core  reactivity. 
Thus,  for  accidents  that  involve  a 
significant  decrease  in  RCS  temperature, 
such  as  a  steam  line  break  accident,  the 
MTC  strongly  influences  the  severity  of 
the  accident.  The  purpose  of  TS  3/ 
4.1.1.3b  is  to  assure  that  the  facility  will 
not  operate  with  an  MTC  more  negative 
than  the  value  incorporated  in  the  safety 
analyses.  The  following  MTC  values  are 
presently  in  the  TS: 

•  TS  3.1.1.3b  -  The  Limiting  Condition 
for  Operation  (LCO)  for  the  end-of-life 
MTC  is  -4.0  X  10  'delta  K/K/°  F.  Should 
the  MTC  be  more  negative  than  the  LCO 
MTC,  the  reactor  would  have  to  be 
shutdown  within  12  hours. 

•  TS  4.1.1.3b -The  Surveillance 
Requirement  (SR)  MTC  for  the  end-of-life 
MTC  is  -3.1  x  10  *  delta  K/K/'  F.  The  SR 
MTC  must  be  measured  within  7 
effective  full  power  days  (EFPD)  after 
reaching  an  equilibrium  RCS  boron 
concentration  of  300  ppm.  If  the  SR  MTC 
is  more  negative  than  -3.1  x  10  'delta  K/ 
K/"  F,  the  MTC  must  be  remeasured  at 
least  every  14  EFPD  during  the  remainder 
of  the  fuel  cycle. 

Accident  analyses  do  not  explicitly 
input  an  MTC,  but  rather  a  constant 
moderator  density  coefficient  (MDC). 
Converting  the  MDC  used  in  the 
accident  analyses  to  an  MTC  is  a  simple 
calculation  which  accounts  for  the  rate 
of  change  of  moderator  density  with 
temperature  at  the  conditions  of  interest; 
namely,  hot  full  power.  In  addition,  the 
MTC  that  is  measured  must  be  corrected 
to  reflect  the  assumptions  used  in  the 
safety  analysis  which  includes  control 
rod  positions.  In  this  regard,  the  MDC 
used  in  the  Millstone  Unit  3  accident 
analysis  would  be  equivalent  to  an  MTC 
of-5.5xlO'*deltaK/K/''F. 

Westinghouse  has  recently  developed 
a  refined  methodology  for  comparing  the 


measured  MTC  with  the  accident 
analysis  MDC.  The  method  developed 
by  Westinghouse  is  documented  in 
WCAP-11951,  "Safety  Evaluation 
Supporting  a  More  Negative  EOL 
Moderator  Temperature  Coefficient 
Technical  Specification  for  the  Millstone 
Nuclear  Power  Station  Unit  3," 
September  1988.  By  using  the 
methodology  of  WCAP-11951  for 
Millstone  Unit  3.  the  following  changes 
are  proposed  by  the  licensee  for  TS  3/ 
4.1.1.3b: 

•  TS  3.1.1.3b  -  The  LCO  MTC  would  be 
changed  from  -4.0  to  -4.75  x  10  'delta  K/ 
K/*F. 

•  TS  4.1.1.3b  -  The  SR  MTC  would  be 
changed  from  -3.1  to  -4.0  x  10  'delta  K/ 
K/*F. 

No  change  in  the  safety  analysis  is 
involved  and  the  safety  analysis  MTC 
value  of  -5.5  x  10  '  delta  K/K/"  F  is  still 
considered  bounding. 

Title  10  CFR  Part  50.  Section  50.92 
contains  standards  for  determining 
whether  a  proposed  license  amendment 
involves  significant  hazards 
considerations.  In  this  regard,  the 
proposed  changes  to  the  TS  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  to  the  LCO  and  SR 
MTCs  provide  adequate  assurance  that 
Millstone  Unit  3  will  not  be  operated 
with  an  MTC  more  negative  than  the 
equivalent  MDC  assumed  in  the  safety 
analysis.  The  proposed  license 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  since  no  changes  to  plant 
equipment  or  operating  modes  are 
involved.  Finally,  no  safety  margins  are 
reduced  since  there  are  no  changes  in 
the  safety  analyses. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit  1, 
Washington  County,  Nebraska 

Date  of  amendment  request: 
December  2, 1986  as  supplemented 
January  9, 1988  and  September  30, 1988. 

Brief  description  of  amendment:  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
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amendment  to  the  Physical  Security 
Plan  for  the  Fort  Calhoun  Station,  Unit  1. 
to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendment 
would  modify  paragraph  3.C  of  Facility 
Operating  License  No.  DPR-40  to  require 
compliance  with  the  revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2, 1986, 
with  additional  information  on  January 
9, 1988  and  September  30, 1988.  to 
satisfy  the  requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  hcense  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  signiBcant  hazards 
considerations  and  examples  of  actions 
involving  aigniHcant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
•ignificant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
«vher«  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
For  the  foregoing  reasons,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102 
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NRC  Project  Director  Jose  A.  Calvo 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Station, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request: 
September  29. 1988 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TSs)  to:  (1) 
delete  the  primary  containment  isolation 
valves  and  instrumentation  associated 
with  the  permanent  removal  of  the  RHR 
head  spray  piping  and  (2)  modify  the 
reportability  requirements  for  seismic 
monitor  XR-VA-151  whenever  the 
reactor  head  has  been  removed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Lamerick  Units  1  and  2  are  BWR-4 
reactors.  All  BWR-4s  were  designed 
with  three  penetrations  at  the  top  of  the 
reactor  vessel  head,  one  four-inch  and 
two  six-inch  penetrations.  One  of  the 
six-inch  penetrations  was  intended  to 
provide  a  water  spray  to  the  space  at 
the  top  of  the  reactor  vessel.  Lx)cated 
above  the  reactor  core  are  the  steam 
separators  and  dryers.  It  was  postulated 
that  during  cooldown  of  the  reactor 
system,  a  spray  of  water  would  be 
required  to  cool  the  large  mass  of  metal 
in  the  separators  and  dryers.  The  source 
of  water  was  primary  coolant  from  the 
residual  heat  removal  (RHR)  system. 
Over  15  years  ago.  it  was  found  that  this 
RHR  head  spray  was  not  needed  and  is 
no  longer  used  during  system  cooldown. 
Keeping  the  system  in  place  poses  a 
number  of  potential  safety  and 
economic  disadvantages.  Each  time  the 
reactor  vessel  head  is  removed  (e.g.. 
during  refueling),  the  array  of  piping  and 
valves  has  to  be  disassembled  and 
removed  and  then  reinstalled  after  the 
head  is  replaced.  Since  the  piping 
contains  "stagnant"  primary  coolant  at 
system  temperature  and  pressure,  there 
exists  the  potential  for  intergranular 
stress  corrosion  cracking  of  the  many 
welds  in  the  system,  increasing  the 
potential  for  leakage.  Consequently, 
these  welds  are  subject  to  the 
augmented  inspection  requirements  of 
NUREG-0313.  The  piping  constitutes  one 
more  potential  source  for  a  high  energy 
line  break  and  for  pipe  whip.  Since  all  of 
the  BWR-4S  have  demonstrated  that 
there  is  no  need  for  the  RHR  head  spray 
and  since  removing  the  piping  inside 
containment  enhances  plant  safety,  the 
NRC  has  approved  removal  of  this 
system  in  most  BWR-4s.  Limerick  Unit  1 
is  one  of  the  minority  that  has  so  far 
retained  the  RHR  head  spray  system. 
The  proposed  application  requests 
NRC  approval  for  removal  of  the  RHR 
head  spray  piping  and  associated 


valves,  and  for  blanking  off  the 
associated  primary  containment 
penetration  and  the  existing  reactor 
head  spray  piping  stubout  used  for  the 
head  spray.  At  present,  there  is  a 
seismic  monitor  (XR-VA-151)  located  on 
the  head  spray  piping.  The  licensee 
proposes  to  relocate  this  monitor  to 
place  it  directly  on  the  reactor  head  at 
the  nozzle  presently  used  for  the  head 
spray  piping  penetration.  This  seismic 
monitor  has  to  be  removed  (and 
subsequently  replaced)  each  time  the 
vessel  head  is  removed.  The  present  TSs 
require  that  whenever  the  seismic 
monitor  is  inoperable  -  and 
disconnecting  the  monitor  renders  it 
inoperable  -  a  special  report  has  to  be 
submitted  to  the  Commission. 

The  proposed  changes  to  the  TSs 
would  eliminate  all  references  to  the 
RHR  head  spray  piping  and  isolation 
valves,  instruments  and  controls.  The 
changes  would  also  eliminate  the 
requirement  for  a  special  report  to  the 
Commission  when  the  seismic  monitor 
XR-VA-151  is  inoperable  because  it  had 
to  be  disconnected  to  remove  the 
reactor  vessel  head. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.g2(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analysis  contained  in 
their  September  29, 1988  letter  states  the 
following  in  response  to  the  three  NRC 
criteria  referenced  above  with  respect  to 
the  changes  to  the  TSs  to  delete  the 
isolation  valves  and  instrumentation 
associated  with  permanent  removal  of 
the  RHR  head  spray  piping: 

(1)  Operation  of  the  plant  under  the 
proposed  Technical  Specifications  after 
removal  of  the  RHR  Head  Spray  piping  and 
associated  valves  along  with  blanking  the 
associated  primary  containment  penetration, 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Three  areas  were  previously  evaluated  in 
the  FSAR  regarding  the  reactor  head  spray 
piping: 

•  Primary  Containment  Isolation  -  FSAR 
Section  6.2 

•  Seismic  Analysis  -  FSAR  Section  3.7.4 

•  Pipe  Whip  Analysis  -  FSAR  Section  3.6 


The  Reactor  Head  Spray  piping  removal 
modification  was  reviewed  and  found  to  be 
acceptable  in  th«  above  referenced  FSAR 
areas. 

•  The  primary  containment  isolation  will 
be  maintained  after  removal  of  the  Reactor 
Head  Spray  piping  by  welding  a  closure  on 
the  outt>oard  containment  side  of  penetration 
17.  The  penetration  is  included  in  the 
Inservice  Inspection  (ISI)  program  and  the 
integrity  of  the  welded  closure  will  be 
venfied  by  periodic  testing. 

•  Seismic  Category  I  piping,  hangers  and 
snubbers  on  the  RHR  Head  Spray  would  be 
removed  by  the  proposed  modification.  Stress 
calculations  have  been  reviewed  and 
appropriately  revised  to  assure  that  any 
remaining  components  are  not  impacted. 

•  Any  potential  pipe  whip  problems  would 
be  eliminated  by  removal  of  the  pipe  and 
pipe  supports,  as  proposed.  Further,  Licensee 
has  reviewed  the  potential  effscis  of  the 
proposed  removal  in  previous  evaluations  in 
the  areas  of  Fire  Protection.  Electrical 
Separation.  Environraenlal  Qualification. 
Inservice  Inspection,  and  Piping  Stresses. 
EvaluaUons  in  these  areas  did  not  uncover 
any  areas  of  safety  significance. 

Based  on  these  reviews,  the  Licensee 
concludes  that  the  RHR  Head  Spray 
modifications  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Operation  of  the  plant  under  the 
proposed  Technical  Specifications  after 
removal  of  the  Reactor  Head  Spray  System 
along  with  blanking  the  primary  containment 
penetration  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

Removal  of  the  RHR  Head  Spray  piping 
and  blanking  the  primary  containment 
penetration  eliminates  the  piping  from  t>eing 
a  potential  pipe  whip  problem  and  removes 
the  containment  penetration  as  a  potential 
leakage  source.  No  credit  has  been  taken  for 
the  RHR  Head  Spray  in  the  mitigation  or 
prevention  of  an  accident,  therefore,  the 
modification  does  not  create  the  possibility  of 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Operation  of  the  plant  under  the 
proposed  Technical  Specifications  after 
removal  of  the  RHR  Head  Spray  and 
associdted  valves  along  with  blanking  the 
primary  containment  penetration,  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  integrity  of  the  reactor  pressure 
boundary  after  remo\'al  of  the  RHR  Head 
Spray  would  be  maintained  by  a  blank  flange 
installed  over  the  Reactor  Head  Spray  nozzle. 
The  reactor  pressure  tioundary  would  then 
become  part  of  the  Inservice  Inspection  (ISI) 
program  and  would  be  hydrostatically  tested 
each  time  the  reactor  head  is  reinstalled  on 
the  reactor  vessel.  The  primary  containment 
penetration  *«rill  l>e  welded  closed  on  the 
outboard  side  of  the  containment  penetration 
and  will  be  periodically  tested  for  integrity 
during  scheduled  integrated  leak  rate  testing. 
The  seismic  category  I  piping,  hangers  and 
snubbers  and  containment  isolation  valves 
on  the  Head  Spray  piping  would  be  removed 
by  the  proposed  modification. 

Therefore,  the  RHR  Head  Spray 
modification  would  not  involve  a  reduction  in 


a  margin  of  safely.  Based  on  the  three 
standards  discussed  above,  operation  of  the 
facility  subsequent  to  removal  of  the  RHR 
Head  Spray  along  with  the  associated 
primary  containment  isolation  valves, 
involves  No  Significant  Hazard 
Considerations. 

The  licensee  separately  evaluated  the 
deletion  from  the  TSs  of  the  special 
report  when  seismic  monitor  XR-VA-151 
is  inoperable  solely  because  it  has  to  be 
disconnected  to  remove  the  reactor 
vessel  head.  With  respect  to  the  three 
NRC  criteria  in  10  CFR  50.92.  the 
licensee  stated: 

(1)  Operation  of  the  plant  under  the 
proposed  Technical  Specifications  in  regard 
to  changing  the  operability  reporting 
requirements  for  seismic  monitor  XR-VA-151 
whenever  the  reactor  head  has  been 
removed,  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  pre\iously  evaluated. 

The  Seismic  monitor  would  continue  to 
function  under  the  proposed  amendment 
whenever  the  reactor  head  is  installed  on  the 
reactor  vessel.  When  the  reactor  head  has 
been  removed  from  the  reactor  vessel,  the 
seismic  monitor  will  become  inoperable  by 
necessity  and  presently  is  reportable  after  30 
days  under  the  existing  Technical 
Specifications. 

The  purpose  of  the  existing  requirement  is 
to  report  unexpected  seismic  monitor 
malfunctions  during  periods  when  monitors 
are  required  to  be  operable.  Eliminating  the 
requirement  for  submission  of  a  special 
report  when  only  one  seismic  monitor 
becomes  inoperable  for  more  than  30  days, 
during  the  course  of  normal  activities  taking 
place  with  the  reactor  head  removal,  will  not 
affect  the  reporting  requirements  for  the 
monitor  under  any  other  operating 
conditions.  Following  the  reinstallation  of  the 
reactor  bead,  the  seismic  monitor  will  be 
reconnected  and  its  operability  re- 
established. The  reporting  requirements  for 
other  seismic  monitors  would  not  be  afiected 
by  this  proposed  change. 

The  intent  of  the  speufication  for  reporting 
seismic  monitor  malfunction  would  continue 
under  the  proposed  amendment.  Lack  of  a 
report  whenever  the  reactor  head  is  removed, 
does  not  affect  the  intent  of  the  specification 
which  is  to  accrue  dat?.  on  unexpected 
seismic  monitor  malfunctions  and  on  the 
reliability  of  tfie  monitors,  rather  than  on 
intenUonal  disconnections  of  a  monitor. 

Therefore,  deletion  of  the  reportability 
requirement  under  these  expected  conditions 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Operation  of  the  plant  under  the 
proposed  Technical  Specifications  in  regard 
to  changing  the  operability  reporting 
requirements  for  Seismic  Monitor  XR-VA-151 
whenever  the  reactor  head  has  tieen  removed 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  an  accident  from  any 
accident  previously  evaluated. 

After  completion  of  the  proposed  Head 
Spray  removal  modification,  a  blanking 
flange  on  the  reactor  nozzle  would  maintain 
the  reactor  pressure  boundary.  Seismic 
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monitor  XR-VA-151  would  be  remounted  at 
the  time  to  the  new  blanking  flange  on  top  of 
the  reactor  vessel  head.  No  other  changes  are 
being  proposed  for  seismic  monitor  XR-VA- 
151.  Also,  the  reportability  requirements 
would  not  be  changed  for  any  other  mom  tor 
except  XR-VA  151  under  the  proposed 
amendment.  Changing  the  reportability 
requirements  for  seismic  monitor  XR-VA-151 
when  the  reactor  head  has  been  removed 
does  not  affect  any  plant  safe  shutdown 
capabilities. 

Therefore,  ehmination  of  the  reportability 
requirements  without  making  changes  to  the 
location  or  to  the  normal  operabiUty  status  of 
the  seismic  monitor  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  plant  under  the 
proposed  Technical  Specification  in  regard  to 
changing  the  operability  reporting 
requirements  for  Seismic  Monitor  XR-VA-151 
whenever  the  reactor  head  has  been  removed 
would  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Seismic  Monitoring  S^'stem  provides 
information  to  the  operators  after  a  seismic 
event  and  does  not  perform  any  direct  plant 
shutdown  function  or  affect  plant  operation. 
When  monitor  XR-VA-151  becomes 
inoperable  during  times  the  RPV  head  is 
removed,  it  does  not  provide  any  information 
following  a  seismic  event  occurring  during 
that  period.  Other  monitors  in  the  plant 
remain  operable  and  would  provide  this 
information.  The  lack  of  post-seismic  data 
from  seismic  monitor  XR-VA-151  would 
remain  the  same  whether  or  not  a  special 
report  was  submitted  to  the  Commission. 
Elimination  of  the  Special  Report  when 
seismic  monitor  XR-VA-151  is  inoperable 
during  times  when  the  RPV  head  is  removed, 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  lack  of  seismic 
information  from  seismic  monitor  XR-VA-151 
after  any  seismic  event  when  the  reactor 
head  is  removed,  would  not  affect  the  safety 
of  the  plant.  Seismic  monitors  provide 
information  to  reinforce  and  verify  previous 
seismic  calculations.  Other  monitors  in  the 
plant  would  provide  this  information  when 
XR-VA-151  is  not  operable. 

Based  on  the  three  standards  discussed 
above,  operation  of  the  facility  after  changing 
the  seismic  monitor  reportability 
requirements  in  the  Technical  Specifications, 
involves  No  Significant  Hazards 
Considerations. 

The  staff  has  re\iewed  the  licensee's 
analyses  and  agrees  with  it.  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92(c).  Based  on  that  conclusion, 
the  staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 
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Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue, 
NW.,Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request:  April  14, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  (TS)  Section 
4.6.G.1  to  resolve  a  conflict  with  the 
corresponding  Bases  section.  Section 
4.6.G.1  specifies  surveillance 
requirements  to  verify  jet  pump 
performance.  The  revision  would  reduce 
the  maximum  permissible  recirculation 
loop  flow  imbalance  between 
recirculation  loops  from  15  percent  to  10 
percent  when  the  recirculation  pumps 
are  operated  at  the  same  speed,  which 
would  then  agree  with  the  limits  stated 
in  the  TS  Bases  section.  The  10  percent 
value  is  consistent  with  the  TS  Bases, 
NRC  staff  and  industry  guidance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated;  or  (3)  Involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  licensee  has  determined,  that  the 
proposed  TS  change  will  not  involve  a 
significant  hazards  consideration.  The 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  that  the  effect  is  to  bring 
the  TS  section  into  agreement  with  the 
actual  practice  and  the  TS  Bases 
section.  The  proposed  change  is 
administrative  in  nature  and  as  such 
does  not  involve  hardware  or 
procedural  changes  to  the  facility.  The 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  since  it  does  not  involve  an 
actual  change  to  present  operating 
criteria  and  as  stated  previously  does 
not  involve  any  facility  hardware  or 
procedural  changes.  The  proposed 
change  does  not  involve  a  reduction  in 
the  margin  of  safety  because  the  change 


is  administrative  in  nature.  In  fact,  the 
proposed  change  increases  the 
probability  that  a  jet  pump  failure  will 
be  promptly  identified  by  the  operators 
since  the  effect  is  to  reduce  the  jet  pump 
performance  surveillance  acceptance 
limit.  The  10  percent  figure  complies 
with  the  General  Electric  Company's 
Service  Information  Letter  No.  330, 
which  verifies  that  the  10  percent  value 
is  the  proper  limit. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra,  Director 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request: 
September  13, 1988 

Description  of  amendment  request: 
The  licensee  provided,  in  part,  the 
following  description:  The  application 
for  amendment  proposes  changes  to 
page  4,  Table  3.1-1  and  Table  3.2-1  of  the 
Technical  Specifications  (TS).  The 
change  to  page  4  would  delete  the 
reactor  protection  scram  bypass  from 
the  definition  of  Startup/Hot  Standby. 
The  change  to  Table  3.1-1  would  delete 
the  requirement  for  a  reactor  scram  on 
main  steam  isolation  valve  (MSIV) 
closure  in  the  refuel  and  the  startup 
modes.  Also  note  3  to  this  Table,  which 
established  1005  psig  as  the  reactor 
pressure  below  which  the  scram  is 
bypassed,  will  be  deleted.  The  change  to 
Table  3.2-1  involves  adding  a  reference 
to  note  7  for  the  low  condenser  vacuum 
trip  of  the  MSIVs  to  indicate  that  the  trip 
is  functional  only  in  the  run  mode.  Note 
8  to  Table  3.2-1,  which  already  refers  to 
the  low  condenser  vaccum  trip  of  the 
MSIVs,  would  be  changed  to  read, 
"Bypassed  when  mode  switch  is  not  in 
run  mode  and  turbine  stop  valves  are 
closed."  This  would  remove  the 
requirement  that  reactor  pressure  be 
less  than  1005  psig  before  the  bypass 
occurs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 


significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  the 
licensees'  findings  are  summarized 
below: 

1.  The  proposed  change  does  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Pressure  switches  set  at  1005 
psig  were  installed  a  few  years  ago  after 
instability  was  observed  in  an  early 
European  Boiling  Water  Reactor  during 
its  startup.  However,  a  series  of  recent 
reactivity  and  pressue  perturbation  tests 
conducted  as  part  of  the  startup  test 
program  at  Browns  Ferry  (a  typical 
BWR  4  design  of  the  FitzPatrick  type) 
showed  that  following  the  initial 
disturbance,  all  parameters  returned  to 
steady  state  values  and  the  reactor 
stabilized. 

In  addition,  since  the  switches  are  set 
to  bypass  up  to  the  normal  reactor 
operating  pressure  of  1005  psig,  the 
pressures  which  would  allow  the  scram 
on  MSIV  closure  and  main  steam  line 
isolation  on  low  condenser  vacuum 
when  the  turbine  stop  valves  are  closed 
are  outside  the  range  of  pressures  for 
the  refuel  and  startup  modes.  Thus, 
scram  and  isolation  functions  are 
bypassed  and  the  pressure  switches  are 
not  necessary.  The  consequences  of 
inadvertent  MSIV  closare  in  the  refuel 
or  startup  modes  at  or  below  1005  psig 
will  remain  unchanged  with  the  removal 
of  the  switches.  In  the  startup  mode,  the 
reactor  power  is  between  approximately 
0-15%  of  full  power  and  the  peak  reactor 
pressure  and  the  critical  power  ratio 
responses  are  significantly  below  the 
limits  established  for  transients  during 
full  power  operation. 

In  startup  mode,  the  Intermediate 
Range  Monitor  (IRM)  subsystem  and  the 
Average  Power  Range  Monitor  (APRM) 
subsystem  provide  signals  to  the 
Reactor  Protection  System  (RPS)  to 
shutdown  the  reactor.  If  MSIV  closure 
occurs  while  the  reactor  is  in  the  startup 
mode,  the  reactor  will  scram  on  high 
neutron  fiux  or  high  reactor  pressure. 
The  overpressure  protection  analysis, 
for  the  Hmiting  event  of  MSIV  closure  at 
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100%  power  terminated  by  the  high 
neutron  flux  scram,  provides  the 
bounding  analysis  for  the  pressure 
transient.  If  a  loss  of  condenser  vacuum 
event  occurs  during  refuel  or  startup 
modes,  the  turbine  bypass  vhlves  would 
close  to  isolate  the  condenser,  and 
operator  action  can  be  taken  to 
manually  close  the  MSIVs  if  necessary. 
Therefore,  removal  of  pressure  switches 
and  deletion  of  scram  and  isolation 
functions  does  not  increase  the 
probability  or  the  consequences  of  an 
accident. 

2.  The  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated.  The  purpose  for  which  the 
pressure  switches  were  installed  does 
not  exist  (as  discussed  above).  With  the 
switches  set  for  bypass  at  1005  psig 
(which  is  above  the  full  range  of  reactor 
pressures  for  refuel  and  startup  modes), 
scram  on  MSIV  closure  and  isolation  on 
low  condenser  vacuum  durmg  refuel  and 
startup  modes  of  operation  are 
bypassed.  ITierefore,  the  pressure 
switches  are  not  used  for  any  safety 
function  and  no  new  or  different  kind  of 
accident  can  be  created  by  the  removal 
of  these  switches  and  deletion  of  the 
scram  and  isolation  functions. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  current  setpoint 
for  the  pressure  switches  bypass  the 
scram  and  isolation  functions  for  the  full 
range  of  reactor  pressures  in  the  refuel 
and  startup  modes.  Furthermore,  the 
operating  limits  of  the  plant  are  not 
determined  by  the  setpoint  of  these 
switches.  The  limiting  plant  transients 
are  still  those  initiated  from  full  power 
operation  and  not  from  operation  in  the 
refuel  or  startup  modes  with  the  scram 
and  isolation  bypass.  Therefore,  the 
operating  limits  and  the  limiting  safety 
system  settings  remain  unchanged  and 
the  margin  of  safety  is  not  reduced. 

The  staff  has  reviewed  the  Ucensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  .New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra,  Director 


Power  Authority  of  The  Stale  of  New 
York.  Ducket  No.  SO  286,  Indian  Point 
NucSear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Dote  of  amendment  request:  August 
16. 1938 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to 
streamline  the  Monthly  Operating 
Report  to  conform  to  that  of  the 
Standard  Technical  Specifications. 
Redundancy  within  the  current  Monthly 
Operating  Report  will  be  eliminated, 
and  the  reporting  of  safety  and  relief 
valve  challenges  will  be  provided  on  a 
more  frequent  basis  by  including  this 
information  within  the  monthly  rather 
than  the  annual  report.  The  Monthly 
Operating  Report  will  continue  to 
provide  the  information  outlined  in 
Regulatory  Guide  1.16. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  an  accident 
from  any  accident  previously  evaluated; 
or  (3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  made  the  following 
analysis  of  these  changes: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response 

The  proposed  changes  described  and 
evaluated  above  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  Revising 
the  wording  of  the  section  on  Monthly 
Operating  Reports  does  not  alter  any  system 
or  subsystem  and  will  not  change  the 
conclusions  of  either  the  FSAR  or  SER 
accident  analysis. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response 

These  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
proposed  changes  do  not  involve  any  changes 
to  the  hardware,  operability,  surveillance,  or 
record-keeping  requirements  of  the  facility.  In 
addition,  safety  and  relief  valve  challenges 
will  subsequeri'.ly  be  reported  on  a  more 
frequent  basis. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response 


The  proposed  changes  do  not  invoUt;  a 
reduction  in  a  margin  of  safety  since  they  do 
not  in  any  way  affect  the  availability, 
operability.  or  surveillance  requirements  of 
any  equipment  wifhin  the  facility.  The 
changes  revise  the  wording  of  the  IP3 
Technical  Specifications  section  concerning 
monthly  reporting  requirements  to  conform  to 
that  of  the  Standard  Technical  Specifications. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  charges 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New- 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra,  Director 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-288.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request  August 
23, 1988 

Description  of  amendment  request  By 
NRC  Generic  Letter  84-13  dated  May  3, 
1984,  "Technical  Specifications  for 
Snubbers,"  an  option  was  provided  to 
delete  snubber  listings  from  a  plant's 
Technical  Specifications.  The  proposed 
amendment  will  revise  the  Technical 
Specifications  by  deleting  the  snubber 
listing  (Table  3.13-1)  while  maintaining 
operability.  surveillance,  and  record- 
keeping requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  in  accordance  with  a  proposed 
amendment  would  not:  (1)  Livolve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
Involve  a  significant  redviction  in  a 
margin  of  safety. 

The  licensee  made  the  following 
analysis  of  these  changes: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Rfspcipse 

The  proposed  changes  de«;cnt>ed  and 
evaluii'ed  above  do  not  involve  a  significant 
increa.se  in  the  probability  or  consequences 
of  an  ac;.,ident  previously  evaluated.  The 
proposed  changes  do  not  alter  any  system  or 
S'.ibsys'em  and  will  not  change  the 
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conclusions  of  either  the  FSAR  or  the  SER 
accident  analysis. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response 

These  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
changes  do  not  involve  hardware  or 
procedural  changes  to  the  facility.  Deletion  of 
the  snubber  listing  from  the  Technical 
Specifications  does  not  affect  safety-related 
snubber  operability.  surveillance  or  record- 
keeping requirements,  and  thus  cannot  create 
the  possibility  of  a  new  or  different  kind  of 
accident.  A  listing  of  all  the  safety-related 
snubbers  is  maintained  as  part  of  the 
surveillance  performance  test  procedures, 
which  is  a  controlled  document. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response 

The  proposed  changes  do  not  involve  a 
reduction  in  a  margin  of  safety  since  they  do 
not  in  any  way  reduce  the  availability  of  the 
snubbers  that  are  provided  to  ensure  that  the 
structural  integrity  of  the  reactor  coolant  and 
all  other  safety-related  systems  are 
maintained  during  and  following  a  seismic  or 
other  event  that  induces  dynamic  loads. 

Based  on  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
IOC  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra,  Director 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station.  Weld 
County,  Colorado 

Date  of  amendment  request: 
September  23, 1988 

Description  of  amendment  request: 
This  amendment  request  results  from 
the  licensee's  need  to  have  a  500  curie 
source  of  cesium-137  on  site  to  perform 
calibration  of  a  high  range  detection 
instrumentation.  Amendment  41  to  the 
Fort  St.  Vrain  Technical  Specifications 
directed  Public  Service  Company  of 
Colorado  to,  at  a  future  time,  replace  the 
listing  of  specific  isotopes  with  a 
statement  similar  to  that  now  requested 
in  2.c.(4).  The  current  Radiological 
Control  Program  maintains  adequate 
control  of  the  use  and  storage  of 
calibration  sources.  This  will  serve  to 
place  the  Fort  St.  Vrain  License  in  a 
format  more  similar  to  the  recently 
issued  Licenses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  faciUty 
in  accordance  with  the  proposed 
amendment  would  not:  [1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application  as  follows: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because 
operation  of  FSV  in  accordance  with  this 
change  would  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  use  of  sources  for 
calibration  purposes  does  not  effect  the 
design  or  function  of  any  plant  system/ 
component.  The  updating  of  this  license 
condition  to  not  specify  individual  isotopes 
will  allow  more  flexibility,  and  is  being  done 
based  on  an  NRC  recommendation. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  calibration  of 
detection  instrumentation  does  not  create  the 
possibility  of  any  accident  different  from 
those  already  analyzed.  Non-specific 
designation  of  the  calibration  sources  will  not 
create  any  new  failure  modes. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  no  margin  of  safety 
associated  with  calibration  source  strength. 

Further,  reformatting  the  license  does  not 
alter  the  requirements  expressed  in  the 
License. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley.  Colorado 

Attorney  for  licensee-  James  K. 
Tarpey.  Public  Service  Company 
Building,  Room  900,  550  15th  Strent, 
Denver,  Colorado  80202 

NRC  Project  Director:  Jose  A.  Calvo 

Public  Service  Company  of  Colorado. 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station,  Weld 
County.  Colorado 

Date  of  amendment  request:  October 
13, 1988 

Description  of  amendment  request: 
The  proposed  Amendment  would 
modify  "Technical  Specification  Section 


LCO  4.4.1,  which  provides  a  listing  of 
the  Plant  Protective  System  (PPS) 
instrumentation  parameters  and  the 
associated  bases.  The  PPS  is  the  reac;tor 
protective  circuitry  and  the  circuitry 
oriented  towards  protecting  various 
plant  components  from  major  damage. 

The  Technical  Specification  LCO  4.4.1 
has  been  modified  to  clarify  the  time 
permitted  to  reset  trip  setpoints  per  the 
detector  decalibration  curve.  Figure  3.3 
1.  for  the  linear  channel  -  high  neutron 
flux  channels  following  a  power 
reduction. 

If  the  linear  channel  -  high  neutron 
flux  channels  are  outside  their 
Allowable  Values,  they  must  be 
considered  inoperable  and  the 
appropriate  actions  apply.  The  linear 
channel  -  high  neutron  flux  RWP  and 
scram  will  be  available  but  may  not  be 
set  properly.  The  Technical 
Specifications  currently  requires  a  plant 
shutdown  within  12  hours.  There  are 
various  plant  situations  where  power 
level  is  automatically  reduced  and  the 
applicable  Trip  Setpoints  for  the  linear 
channel  -  high  neutron  flux  channels 
change. 

To  avoid  unnecessary  shutdown 
requirements  after  control  rod  runback 
or  power  reduction  events,  the  licensee 
proposes  that  an  action  be  added  to  the 
Technical  Specifications  that  allows  12 
hours  after  a  power  reduction  to  regain 
compliance  with  Figure  3.3-1  for  linear 
channel  -  high  neutron  flux.  This  added 
action  provides  a  reasonable  period  of 
lime  to  regain  compliance,  either  by 
adjusting  the  Trip  Setpoints  or  by 
changing  power  level.  During  this  time, 
the  linear  channel  -  high  neutron  flux 
RWP  and  scram,  (which  may  improperly 
set),  and  the  reheat  steam  temperature- 
high  scram  provide  protection  against  an 
unexpected  increase  in  power  level.  The 
likelihood  of  a  rod  withdrawal  accident 
(for  which  these  scram  parameters 
provide  protection)  is  small.  The  24  hour 
orderly  shutdown  requirement  reduces 
rapid  transients  on  plant  components 
and  is  consistent  with  actions  included 
in  the  Technical  Specification  Upgrade 
Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application  as  follows: 

The  proposed  amendment  does  not  involve 
a  significant  hazards  consideration  because 
operation  of  the  Fort  St.  Vrain  Nuclear 
Generating  Station  in  accordance  with  this 
change  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  linear  ch.innel  -  high  nt'utron  flux 
parameters  are  part  of  the  Plant  Protective 
System  (PPS).  The  primary  function  of  the 
linear  channel  -  high  neutron  flux  parameters 
is  to  provide  a  scram  prior  to  reactor  power 
exceeding  140%  of  rated  power.  Additional 
protection  is  provided  by  a  rod  withdrawal 
prohibit  prior  to  reactor  power  exceeding 
120"o  of  rated  power.  These  high  neutron  flux 
scram  and  RWP  actions  are  backed  up  by  the 
PPS  reheat  steam  temperature  -  high  scram. 
Section  14.2.2  of  the  FSAR  analyzes  accident 
scenarios  that  would  produce  reactor  power 
levels  of  140%  of  rated  power.  The  condition 
that  is  most  likely  to  cause  an  increase  in 
power  level  of  this  nature  is  a  rod  withdrawal 
accident.  Section  14.2.2.6  analyzes  maximum 
worth  control  rod  pair  withdrawal  at  full 
power.  Included  are  scenarios  where  the 
reactor  is  scrammed  88  seconds  and  105 
seconds  after  accident  initiation  by  the 
reheat  steam  temperature  -  high  scram.  These 
accident  analyses  are  not  modified  by  this 
amendment. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

FSAR  Section  14.2.2  contains  the  analysis 
of  core  reactivity  accidents.  Permitting  a 
reasonable  amount  of  time  to  regain 
compliance  with  Figure  3.3-1  for  the  linear 
channel  -  high  neutron  flux  channels  and  a 
reasonable  amount  of  time  to  shut  down  the 
reactor  in  an  orderly  manner  does  not  change 
that  analysis. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  against  an  increase  in 
reactivity  accident  is  provided  by  five 
protective  actions  identified  in  FSAR  Section 
14.2.2.1.  This  amendment  clarifies  the  time 
that  is  available  to  regain  compliance  with 
Figure  3.3-1  for  two  of  these  protective 
actions  following  a  power  reduction  that 
changes  the  applicable  trip  setpionts  for  the 
linear  channels.  Any  reduction  of  safety 
during  this  time  is  not  significant  in  that  all 
five  protective  actions  are  available.  (The 
RWP  and  scram  for  the  linear  channels  may 
be  improperly  set  on  an  interim  bases.)  The 
effectiveness  of  the  other  three  protective 
actions  is  analyzed  in  FSAR  Section  14.2.2.6. 
The  other  protective  actions  include  reheat 
steam  temperature  -  high  scram,  manual 
scram,  and  manual  actuation  of  the  reserve 
shutdown  system. 

In  this  requested  revision  to  LCO  4.4.1  for 
the  power  reduction  situation.  12  hours  would 
be  permitted  to  ensure  proper  trip  setpoints 
for  the  linear  channel  -  high  neutron  flux 


channels.  This  could  include  either  adjusting 
the  trip  setpoints  for  the  lower  power  level,  or 
increasing  reactor  power,  if  appropriate. 
Also.  24  hours  would  be  permitted  to  effect 
an  orderly  shutdown  of  the  reactor  in  the 
unlikely  event  that  compliance  with  Figure 
3.3-1  could  not  be  regained.  Interim  Technical 
Specification  LCO  3.1.5  permits  4  hours  to 
restore  the  control  rods  to  an  acceptable 
configuration  following  a  control  rod 
runback.  The  resetting  of  the  trip  setpoints 
must  be  done  after  the  control  rods  are 
restored  to  an  acceptable  configuration.  The 
twelve  hours  includes  time  to  position  the 
control  rods  to  conform  to  the  requirements 
of  interim  Technical  Specification  LCO  3.1.5. 

PSC  considers  this  change  to  LCO  4.4.1 
justified  because  adequate  protective  actions 
remain  in  place  and  a  rod  withdrawal 
accident  is  a  low  probability  event.  During 
the  interval  in  which  the  high  neutron  flux 
scram  trip  setpoint  may  not  be  in  compliance 
with  Figure  3.3-1.  the  reheat  steam 
temperature  -  high  scram  would  be  available 
to  protect  against  an  unexpected  increase  in 
reactor  power.  The  RWP  and  scram  due  to 
high  neutron  flux  would  be  available  but  mat 
not  actuate  by  the  120%  or  140%  analyzed 
values.  The  manual  scram  is  also  available  in 
addition  to  the  automatic  scram  and  RWP 
actions. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  considerations 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  determination. 

Local  Public  Document  Room 
location:  Greeley  Public  Librarj',  City 
Complex  Building,  Greeley,  Colorado 

Attorney  for  licensee:  J.  K.  Tarpey, 
Public  Service  Company  Building,  Room 
900,  550  15th  Street,  Denver,  Colorado 
80202 

NRC  Project  Director:  Jose  A.  Calvo 

Public  Service  Company  of  Colorado. 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station,  Weld 
County,  Colorado 

Date  of  amendment  request:  October 
14, 1988 

Description  of  amendment  request: 
The  amendment  would  make  certain 
changes  to  Section  7  of  the  Technical 
Specifications,  concerning 
Administrative  Controls.  The  changes 
include  deletion  of  the  organizational 
charts  from  the  Technical  Specifications 
as  per  Generic  Letter  88-06  dated  March 
22. 1988.  AC  7.1.1  is  reformatted  to 
better  conform  with  the  Standard 
Technical  Specifications  (based  on 
Westinghouse  plants).  AC  7.1.1,  7.1.2, 
7.1.3,  and  7.2  have  changes  made  to 
position  titles  reflecting  a  recent 
reorganization  at  Fort  St.  Vrain. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 


standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application  as  follows: 

A.  Specification  AC  7.1.1  is  revised  as 
follows: 

Section  1.  "RESPONSIBILITY."  was  added 
delegating  control  room  command 
responsibility  and  corporate  responsibility 
for  overall  nuclear  plant  safety.  This  section 
directly  correlates  to  Section  6.1  of  the 
Westinghouse  Standard  Technical 
Specifications  (STS),  NUREG-0452. 

Section  2.a.  "Onsite  and  Offsite 
Organization,"  was  added  to  provide  a 
directive  for  the  establishment  and  definition 
of  lines  of  authority,  responsibility,  and 
communication  for  onsite  and  offsite 
organizations.  This  section  directly  correlates 
to  Section  6.2.1  of  the  STS.  as  amended  by 
Generic  Letter  88-06  for  deletion  of  the 
organization  charts  from  the  Technical 
Specifications  (Tech.  Specs.). 

Section  2.b(l)  designates  on-duty  shift 
minimum  shift  crew  composition  per  Table 
7.1-1.  This  section  follows  the  guidelines  of 
Generic  Letter  88-06.  and  incorporates  the 
requirements  of  Generic  Letter  88-06.  and 
incorporates  the  requirements  of  current 
Section  2.a. 

Section  2.b(2,3.4)  discuss  licensed  operator 
on-shifl  requirements.  These  sections  are 
added  to  conform  to  the  formatting  effort  of 
this  amendment:  and  include  part  of  the 
current  clarification  text  following  Table  7.1-1 
and  the  requirements  of  current  Section  2.b. 

Sections  2.b(5.6.7.B,9)  are  reformatting  and 
editorial  corrections,  which  incorporate  the 
requirements  of  current  Sections  2.c.  2.d,  2.e. 
2.i.  and  the  position  titles  of  the  Fort  St.  Vrain 
(FSV)  reorganization. 

Section  2.b(10)  was  added  to  delineate 
those  requiring  a  Senior  Reactor  Operator's 
(SRO)  license  and  those  requiring  a  Reactor 
Operator's  (RO)  license:  and  follows  the 
guidelines  of  Generic  letter  88-06. 

Section  2.b(ll}  discusses  shift  crew 
composition  and  incorporates  the 
requirements  of  the  current  final  clarification 
paragraph  following  Table  7.1-1.  which  were 
not  included  in  proposed  Sections  2.b(2.3.4). 

Section  2.b(12)  was  added  to  delineate 
control  room  command  responsibility  in  the 
absence  of  the  Shift  Supervisor,  and  further 
expounds  on  proposed  Section  l.b. 

Table  7.1-1  was  relocated  within 
Specification  AC  7.1.1.  The  table  retains  the 
same  requirements  as  the  current  Table  7.1-1. 
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However,  the  page  is  reformatted  to  include 
the  applicable  notes. 

Section  3,  -rECHNICAL  ADVISORS."  is  a 
reformatting  addition.  This  section 
incorporii'ics  the  requirements  of  current 
Section  l.c  and  2.f.  with  position  titles  per  the 
FSV  reorganization. 

Section  4.  "UNIT  STAFF 
QUALIFICATIONS."  is  a  reformatting 
addition  and  incorporates  the  requirements  of 
current  Sections  2.g  and  2.h.  "upon 
commencement  of  commercial  operation"  is 
d;;!i.'ted  since  this  stipulation  is  not 
necessary. 

Section  5,  TRAINLNC."  reformats  and 
incorporates  the  requirements  of  current 
Section  3.  "Compliance  with  Section  5.5  of 
ANSI  18.1-1971  shall  be  achieved  no  later 
than  6  months  following  commencement  of 
commercial  operation"  is  deleted  since  this 
stipulation  is  not  necessary. 

B.  Specification  AC  7.T.2  is  revised  as 
follows: 

Section  1.  Plant  Operations  Review 
Committee  (PORC)  Membership,  is  revised  to 
incorporate  position  titles  of  the  FSV 
reorganization.  No  expertise  is  deleted  from 
the  PORC,  and  the  positions  meet  the 
description  of  ANSI  N18.1. 

Sections  5.a.  5.3,  6.d  and  7  contain  a 
position  title  change  only.  Responsibility  and 
expertise  remain  the  same. 

Sections  3.  4,  9.  and  10  contain  positioa  title 
change  only.  Responsibility  and  expertise 
remain  the  same. 

Section  5.k,  relative  to  PORC  review  of 
every  unplanned  onsite  release  of  radioactive 
material  to  the  environs,  is  deleted.  This 
requirement  is  considered  to  be  adequately 
covered  in  Sections  5.a  through  5.g.  Also, 
several  recent  plant  Technical  Specifications 
have  been  found  not  to  include  this 
requirement:  River  Bend  1,  Grand  Gulf  1, 
Nine  Mile  Point  2.  and  Palo  Verde  1.  Deletion 
of  Section  5.k  is  also  consistent  with  the 
Tech.  Spec.  Upgrade  Program  draft. 

C.  Specification  AC  7.1.3  is  revised  as 
follows: 

Section  1  contains  only  formatting  changes. 

Section  2  contains  revisions  to  the  .Nuclear 
Facility  Safety  Committee  (NFSC) 
Membership  relative  to  position  titles  per  the 
FSV  reorganization.  The  actual  memb«>rship 
and  areas  of  responsibility/  expertise  remain 
the  same. 

Sections  3,  4.  and  9  contain  a  position  title 
change  only.  Responsibility  and  expertise 
remain  the  same. 

Section  lO.a  is  revised  to  delete  the 
requirement  that  each  NFSC  meeting's 
minutes  be  approved  within  30  days 
following  each  meeting.  Section  lO.b  was 
added  to  direct  the  preliminary  approval  of 
the  NFSC  meeting  minutes  by  the  Senior  Vice 
President.  Nuclear  Operations.  It  also  directs 
the  distribution  of  the  minutes  to  the  NFSC 
members,  and  approval  of  the  minutes  at  the 
next  NFSC  meeting.  These  revisions  will 
ensure  that  the  entire  NFSC  membership  will 
be  given  the  opportunity  to  vote  on  the 
approval  of  the  minutes  of  the  last  NFSC 
meeting. 

D.  Pages  7.1  20.  7.1-21.  7.1  22,  and  7.1-23  are 
deleted: 

Pages  7.1  20  and  7.1-zl  contain  Table  7.1-1 
and  its  associated  notes  and  clarification 


information.  All  this  information  is  included 
elsewhere  in  the  proposed  amendment. 

Pages  7.1-22  and  7.1-23  contain  the 
organization  charts  (Figures  7.11  and  7.1-2). 
These  charts  are  deleted  from  the  Tech. 
Specs.,  based  on  the  recommendation  of 
Generic  Letter  88-06. 

E.  Specification  .'VC  7.2  is  revised  as 
follows: 

Sections  b.  and  d.  contain  a  position  title 
change  only.  Responsibility  and  expertise 
remain  the  same. 

Except  as  otherwise  noted  above,  this 
proposed  amendment  reformats  current 
A  Jminislrative  Controls  Specification  7.1.1 
requirements  to  better  conform  to  STS 
formatting:  deletes  organization  charts  per 
the  guidelines  of  Generic  Letter  88-06:  and 
retitles  certain  positions  in  AC  7.1.1,  7.1.2. 
7.1.3.  and  7.2  to  conform  to  the  FSV 
reorganization  begun  May  12. 1988. 

Based  on  the  above,  this  proposed  change 
does  net  involve  a  significant  hazards 
consideration  because  operation  of  FSV  in 
accordance  with  this  change  would  not: 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated:  involve  a 
significant  reduction  in  a  margin  of  safely. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building.  Greeley,  Colorado 

Attorney  for  licensee:  J.  K.  Tarpey. 
Public  Service  Company  Building,  Room 
900,  550  15th  Street,  Denver,  Colorado 
80202 

NRC  Project  Director:  Jose  A.  Calvo 

Public  Service  Company  of  Colorado. 
Docket  No.  50-267,  Fort  SL  Vrain 
Nuclear  Generating  Station,  Weld 
County,  Colorado 

Date  of  amendment  request:  October 
14, 1988 

Description  of  amendment  request- 
The  proposed  changes  would  modify  SR 
5.0  to  add  a  new  inservice  inspection 
criterion.  SR  5.2.1,  Prestressed  Concrete 
Reactor  Vessel  (PCRV)  and  PCRV 
Penetration  Overpressure  Surveillance 
and  its  basis  would  be  modified.  The 
modifications  would  require  testing  of 
the  overpressure  protection  assembly  in 
accordance  with  Subsection  IGV  or 
IWV  of  Section  XI  of  the  ASME  Code. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 


likely  to  involve  a  significant  hazards 
consideration  (51  FR  7751).  These 
examples  include  "(ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications, 
e.g.,  a  more  stringent  surveillance 
requirement." 

The  proposed  change  would  require 
the  licensee  to  test  the  PCRV 
overpressure  assembly  in  accordance 
with  the  widely  accepted  ASME  code. 
This  constitutes  an  additional  and  more 
stringent  restriction  that  is  not  currently 
included  in  the  Technical  Specifications 
and  is  therefore  within  the  scope  of  the 
example  cited  above. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 

Attorney  for  licensee:  J.  K.  Tarpey. 
Public  Service  Company  Building,  Room 
900.  550  15th  Street,  Denver,  Colorado 
80202 

SRC  Project  Director:  |ose  A.  Calvo 

Public  Service  Electric  ft  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generatuig  Station,  Salem  County,  New 
lersey 

Date  of  amendment  request: 
September  28, 1988 

Description  of  amendment  request: 
This  amendment  would  revise  Technical 
Specification  Tables  2.2.1-1,  3.3.2-1,  and 
3.3.2-2  to  replace  the  footnote  created 
with  the  issuance  of  Amendment  8 
(restrictions  associated  with  the 
hydrogen  injection  test)  with  the 
necessary  requirements  associated  with 
the  installation  of  a  permanent 
Hydrogen  Water  Chemistry  (HWC) 
System.  These  changes  would  permit  the 
operation  of  an  HWC  system  by 
creating  two  separate  main  steam  line 
background  radiation  levels  and 
associated  trip  setpoints  while 
restricting  operation  to  power  levels 
greater  than  20%  of  Rated  Thermal 
Power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.92  the  licensee  has  reviewed  the 
proposed  changes  and  has  concluded  as 
follows  that  they  do  not  involve  a 
significant  hazards  consideration: 

Significant  Hazards  Analysis 
Consideration 

The  proposed  changes  to  the  Technical 
Specifications: 

1.  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  only  accident  scenario  which  takes 
credit  for  the  MSL  high  radiation  scram  and 
isolation  setpoint  is  the  Control  Rod  Drop 
Accident  (CRDA)  as  described  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  Section  15.4.9.  Specifically,  the 
Main  Steam  Isolation  Valves  (MSIVs)  are 
assumed  to  receive  an  automatic  closure 
signal  at  0.5  seconds  after  defection  of  high 
radiation  in  the  main  steam  lines  and  to  be 
fully  closed  at  5  seconds  from  the  receipt  of 
the  closure  signal.  The  MSL  radiation 
monitors  are  provided  to  defect  a  gross 
failure  of  the  fuel  cladding.  When  high 
radiation  is  defected,  a  trip  is  initiated  to 
reduce  the  continued  failure  of  fuel  cladding. 
At  the  same  time,  the  MSIVs  are  closed  to 
limit  the  release  of  fission  products.  The  trip 
setting  is  high  enough  above  background 
radiation  levels  to  prevent  spurious  trips  yet 
low  enough  to  promptly  detect  gross  failures 
in  the  fuel  cladding. 

NEDO-10527.  Supplement  1.  "General 
Electric  Rod  Drop  Accident  Analysis  for 
Large  Boiling  Water  Reactors"  dated  July 
1972  concluded  that  the  consequences  of  the 
CRD.^  are  most  severe  under  Hot  Standby 
conditions.  Furthermore,  the  consequences  of 
the  CRDA  are  increasingly  less  severe  above 
10  percent  power  due  to  a  faster  Doppler 
response  and  a  lower  rodworth.  Finally  and 
most  importantly,  this  report  concluded  that 
above  20  percent  power  the  consequences  of 
the  CRDA  are  minimal.  Therefore,  the 
Guidelines  (Section  8.2.1  and  Table  2-1) 
indicate  that  the  hydrogen  injection  system 
should  not  be  operated  bf^'.ow  the  limiting 
low  power  setpoint  for  the  CRDA  as 
discussed  in  the  UFSAR.  HCGS  UFSAR 
Section  15.4.9  does  not  actually  specify  this 
low  power  limit;  however.  Sections  7.7.1.1.5.4 
and  7.7.1.1.5.4.1  do-20%  of  Rated  Thermal 
Power.  This  limit  is  known  as  the  Low  Power 
Setpoint  (LPSP)  and  is  contained  in  Technical 
Specifications  3/4.1.4.1  (Rod  Worth 
Minimizer)  and  3/4.1.4.2.lR(.d  Sequence 
Control  System). 

As  a  result,  the  MSL  radiation  monitor 
setpoint  will  only  be  adju.<!lpd  upward  when 
the  hydrogen  water  chemistry  system  is 
operated.  HWC  system  operation  is  restricted 
to  power  levels  greater  than  20  percent  of 
Rated  Thermal  Power.  This  power  level 
differs  from  the  22  percent  of  Rated  Thermal 
Power  level  contained  in  Amendment  8  for 


the  hydrogen  injection  test  for  two  main 
reasons.  First,  the  hydrogen  injection  test  was 
only  a  test,  the  permanent  system  is  a 
complete,  long-term  system  with  the 
necessary  instrumentation,  controls  and  trips 
to  more  accurately  control  hydrogen 
injection.  Since  the  HWC  system  is  designed 
in  accordance  with  the  Guidelines  and 
utilizes  the  experience  gained  during  the 
hydrogen  injection  test  and  from  systems 
installed  at  other  utilities,  system  operation  is 
closely  and  accurately  controlled  and 
monitored.  Second,  the  Guidelines  specify 
that  injection  should  occur  at  the  LPSP  and 
does  not  require  an  additional  margin.  The 
hydrogen  injection  test  added  an  additional 
2%  power  margin  simply  to  assure  that  the 
system  was  not  operated  below  the  LPSP. 
The  permanent  HWC  system  will  contain 
sufficient  controls  to  assure  operation  above 
the  LPSP.  Therefore,  operating  the  HWC 
system  at  HCGS  with  such  a  setpoint  (i.e.  20% 
of  Rated  Thermal  Power)  provides  adequate 
assurance  that  the  consequences  of  a  CRDA 
are  negligible  when  the  system  is  in 
operation. 

Furthermore,  in  order  to  assure  that  the 
setpoint  adjustment  process  itself  does  not 
have  any  impact  on  the  plant,  if  a  power 
reduction  event  occurs  so  that  the  reactor 
power  is  below  20%  of  Rated  Thermal  Power 
without  the  required  setpoint  change,  control 
rod  motion  will  be  suspended  (except  for 
scrams  or  other  emergency  conditions)  until 
the  necessary  setpoints  adjustment  is 
adjusted.  This  restriction  further  assures  that 
the  possibility  of  a  CRDA  occurring  while  the 
setpoints  are  being  adjusted  is  precluded. 

Therefore,  it  can  be  concluded  that  the 
proposed  changes  to  the  Technical 
Specifications  do  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  the 
design  of  any  safety  related  systems  and  as 
such  do  not  affect  the  performance  of  any 
safety  related  functions.  The  proposed 
changes  do  permit  the  operation  of  the 
station  with  a  new  system,  namely  a 
hyd'ogen  water  chemistry  system.  However, 
this  system  has  been  extensively  analyzed  by 
EPRI.  approved  for  use  by  the  NRC  (reference 
the  Guidelines  and  the  associated  NRC  SER 
on  them  cited  in  Item  III  above),  and  is  in 
operation  at  a  variety  of  utilities  including  the 
Dresder.-2,  FitzPatrick  and  Duane  Arnold 
stations.  Attachment  4  |of  the  licensee's 
submittal]  contains  a  graphical  comparison  of 
the  operation  of  HWC  systems  at  these  and 
other  utilities  vvhich  have  utilized  the 
services  of  General  Electric  in  the  design  and 
operation  of  the  hydrogen  injection  test  and 
hydrogen  water  chemistry  system. 

The  decision  to  seek  a  permanent  change 
to  the  HCGS  Technical  Specifications  is  plant 
specific  since  a  change  is  necessary  only  if 
the  increase  in  the  MSL  radiation  levels  dot  s 
not  provide  an  acceptable  margin  to  the  MSL 
radiation  monitor  setpoint  established 
without  operation  of  u  HWC  system. 
Although  the  operation  of  a  HWC  system 
introduces  hjdrogen  in  the  recirculation 
system,  this  condition  has  already  been 


analyzed  in  UFSAR  Sections  6.2.5 
(Combustible  Gas  Control  System).  10.4.2 
(Main  Condenser  Evacuation  System),  and 
11.3.2.1  (Offgas  System).  In  addition,  the  level 
of  hydrogen  in  the  offgas  system  is  controlled 
and  monitored  in  accordance  with  Technical 
Specifications  3/4.3.7.11  and  3/4.11.2.6. 
respectively. 

PSE&G  is  evaluating  the  impact  of  slightly 
increased  radiation  levels  in  the  plant  against 
the  equipment  qualification  criteria  for 
systems  and  components  located  in  the 
affected  areas.  Any  changes  in  qualified  life 
or  service  will  be  accounted  for  in  the 
design/installation  of  the  HWC  system  and 
reflected  in  |onJ  the  plant  prior  to  HWC 
system  operation. 

With  regard  to  the  presence  of  hydrogen 
and  oxygen  in  the  yard,  the  two  mediums 
meet  the  requirements  of  NPFA  50  and  50A 
for  separation  from  the  facility  as  discussed 
in  Item  III.3  above  (of  the  licensee's 
submittal).  UFSAR  Section  9.5.1.1.11  has 
anaiv'zed  the  presence  and  storage  of 
combustible  materials  in  the  yard  and  the 
HWC  hydrogen  and  oxygen  storage  facilities 
do  not  affect  the  conclusions  reached  (other 
than  the  incorporation  of  the  storage 
information  in  Table  9.5-3).  Finally,  in 
following  the  EPRI  Guidelines  and  addressing 
the  NRC  staff  requirements  in  Item  III  above. 
PSE&G  concludes  that  the  probability  for  an 
explosion,  flammable  vapor  cloud  or  fire  is 
minimized.  Even  if  such  an  accident  were  to 
occur,  there  would  l>e  no  impact  of  the  station 
due  to  the  separation  distance  to  the  storage 
vessels  from  safety  related  structures.  Thus 
the  information  contained  in  UFSAR  Section 
2.2.3.1  is  not  affected  due  to  the  presence  of  a 
HWC  system. 

Finally,  extensive  safety  features  for  the 
HWC  system  have  been  established  which 
provide  assurance  that  the  operation  of  the 
system  at  HCGS  will  not  create  an 
unacceptable  situation  nor  adversely  impact 
the  operation  of  any  other  system.  Therefore, 
since  the  changes  to  the  Technical 
Specifications  themselves  do  not  affect 
existing  system  function  nor  create  a 
situation  which  has  not  been  previously 
analyzed  and  appropriately  designed  for,  the 
changes  do  not  create  any  new  or  different 
kinds  of  accidents  than  previously  evaluated. 

3.  Do  not  involve  a  significant  reduction  in 
a  m;irgin  of  safety. 

The  proposed  changes  to  the  Technical 
Specifications  contain  specific  requirements 
regarding  their  applicability: 

-  Operation  of  the  HWC  system  is  only 
permitted  atiove  20  percent  of  Rated  Thermal 
Power. 

-  When  the  HWC  system  is  in  operation  the 
MSL  radiation  monitor  setpoints  can  be 
adjusted  upward,  to  levels  previously 
determined  during  the  hydrogen  injection 
test,  to  account  for  the  increase  in  the 
background  MSL  radiation  levels. 

-  Prior  to  decreasing  reactor  power  to 
below  20%  of  Rated  Thermal  Power,  the 
setpoints  must  be  readjusted  to  their  pre- 
I IWC  system  operation  levels. 

-  If  the  power  level  fails  below  20%  without 
the  setpoint  change,  control  rod  motion  is 
suspended  (except  for  scrams  or  other 
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emergency  situations)  until  the  setpoint 
adjustment  is  made. 

These  requirements  will  assure  that  the 
irWC  system  is  operated  safely  and  with 
sufficient  margin  such  that  spurious  MSL 
isolations  are  precluded  while  still  assuring 
that  any  gross  failures  in  the  fuel  cladding 
remain  detectable. 

As  discussed  in  Item  IV. 1  above  |of  the 
licensee's  submittal),  the  CRDA  is  the  only 
accident  which  lakes  credit  for  the  MSL 
isolation  trip  function:  however,  above  20 
percent  power,  the  consequences  of  the 
CRDA  are  so  minimal  that  they  may  be 
considered  negligible  (reference  the  above 
cited  NEDO  report.)  Therefore,  the  change  in 
the  Technical  Specification  setpoint  has  no 
significant  effec;t  on  the  margins  of  safety  for 
this  accident  scenerio  and  the  restriction 
regarding  suspending  control  rod  motion 
further  assures  that  during  setpoint 
adjustments,  a  CRDA  is  minimized. 

Finally  as  discussed  in  Item  II1.8  above  [of 
the  licensees  submittal),  the  increase  in 
background  radiation  levels  has  been 
analyzed  and  PSE&G  has  concluded  that 
neither  plant  personnel  nor  the  health  and 
safety  of  the  public  are  at  risk  when 
operating  with  the  HWC  system.  Therefore,  it 
can  be  concluded  that  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Staff  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analyses.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn, 
1747  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  amendment  request: 
September  28. 1988 

Description  of  amendment  request: 
This  amendment  would  revise  Technical 
Specification  Table  3.3.7.5-1  to  permit 
actions  consistent  with  Technical 
SpeciHcation  3.6.3  regarding  allowable 
out-of-service  times  for  inoperable 
primary  containment  isolation  valves 
and  their  associated  position  indication 
instrumentation.  The  change  would 
avert  the  currently  required  plant 
shutdown  in  the  event  that  position 
indication  instrumentation  for  a  primary 
containment  isolation  valve  in  an 
otherwise  isolated  penetration  is 
declared  inoperable. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  accordance  with  10  CFR  50.92  the   . 
licensee  has  reviewed  the  proposed 
changes  and  has  concluded  as  follows 
that  they  do  not  involve  a  significant 
hazards  consideration. 

The  proposed  change  to  the  HCGS 
Technical  Specifications: 

(1)  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

As  required  by  Action  (a)  of  Technical 
Specification  3.6.3.  should  a  primary 
containment  isolation  valve  be  declared 
inoperable  the  affected  penetration  must  be 
isolated.  This  isolation  can  be  accomplished 
by  either  deactivating  at  least  one  automabc 
valve,  closing  at  least  one  manual  valve  or 
installing  a  blind  flange  in  the  affected 
penetration.  Furthermore,  the  system  for 
which  the  inoperable  valve  provides 
containment  isolation  must  also  be  declared 
inoperable  and  the  appropriate  Action 
statements  for  that  system  performed. 
Assuming  that  the  plant  can  continue  to 
operate  under  these  conditions,  the  concern 
which  must  be  addressed  as  a  result  of  this 
proposed  change  is  whether  or  not  the 
probability  or  consequences  of  an  accident 
previously  evaluated  are  significantly 
increased  when  the  position  indication 
instrumentation  for  an  otherwiiie  inoperable 
containment  isolation  valve  is  permitted  to 
remain  inoperable  longer  than  the  currently 
imposed  30  or  7  days,  per  Action  e2(a)  and 
82ib)  of  Technical  Specification  Table  3.3.7.5- 
1.  respectively. 

The  requirement  to  isolate  the  affected 
penetration  due  to  an  inoperable  valve 
establishes  containment  isolation  for  that 
penetration.  This  action  establishes  a  safe 
configuration  for  continued  operation 
assuming  of  course  that  the  affected  system 
is  not  required  to  remain  Operable.  For  Lhose 
systems  which  can  be  isolated  without 
jeopardizing  continued  safe  operation,  the 
need  for  monitoring  containment  isolation  is 
no  longer  necessary  as  isolation  has  already 
been  achieved. 

Therefore,  it  can  be  concluded  that  if  the 
provisions  of  Te';hnical  Specification  3.6.3, 
Action  a.2  or  a.3  are  in  effect: 

(i)  the  penetration  is  in  a  safe  configuration 
with  regards  to  the  provisions  for 
containment  isolation  -  closed, 

(ii)  spurious  movement  of  the  valve  is 
precluded  by  either  the  lack  of  power,  the 


need  for  local  manual  operation,  or  the 
presence  of  an  installed  blind  flange,  and 

(iii)  administrative  controls  and 
surveillance  requirements  exist  to  assure 
continued  containment  isolation. 

The  current  requirements  of  ACTION  82  of 
Technical  Specification  Table  3.3.7.5-1 
regarding  AOT  for  primary  containment 
isolation  valve  position  indication 
instrumentation  serve  no  purpose  with  regard 
to  assurance  of  containment  integrity  if  and 
only  if  the  associated  penetration  is  isolated 
pursuant  to  Technical  Specification  3.6.3, 
Action  a.2  or  a.3.  This  function  is  adequately 
controlled  under  the  auspices  of  Technical 
Specifications  4.6.1.1  and  the  administrative 
controls  already  in  place.  Consequently, 
extending  the  AOT  for  inoperable  position 
indication  in  penetrations  isolated  as 
described  above  does  not  represent  an 
increase  in  the  probability  or  consequences 
of  a  previously  evaluated  accident  since 
containment  isolation  (the  accident  function 
of  concern)  is  already  achieved  and  assured. 

(2)  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  negate  the 
requirement  for  containment  integrity  or 
isolation  but  simply  makes  use  of  the  existing 
Technical  Specifications  which  require  such. 
By  (sic)  extending  the  provisions  for  isolated 
penetrations  to  the  required  actions  for 
associated  inoperable  position  indication 
simply  takes  advantage  of  the  physical 
constraints  and  administrative  controls 
already  imposed. 

Furthermore,  the  proposed  change  does  not 
require  any  plant  modification  nor  (sic) 
design  change  but  merely  permits  a  specific 
case  of  inoperability  to  exist  while  plant 
operation  continues.  This  condition  is  well 
bounded  in  terms  of  the  extent  to  which 
inoperability  is  permitted.  Additionally,  the 
fiexibility  provided  by  this  proposed  change 
will  not  result  in  a  change  to  the  operational 
characteristic  of  any  system  or  process.  The 
inoperability  of  primary  containm.ent 
isolation  valve  position  indication 
instrumentation  is  already  permitted  for  the 
currently  identified  AOT.  This  change  simply 
extends  the  AOT  as  long  as  other 
compensating  measures  are  in  effect. 

Therefore,  it  can  be  concluded  that  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  increase  in  AOT  for  an  inoperable 
primary  containment  isolation  valve  position 
indication  instrument  from  either  7  or  30  days 
to  an  unlimited  time  does  not  decrease  the 
margin  of  safety  since  a  more  restrictive 
compensating  measure  is  in  effect,  namely 
the  subject  penetration  is  in  the  safe 
configuration  with  regard  to  containment 
isolation  provisions  -  closed.  Therefore,  the 
margin  of  safety  remains  the  same  as  that 
permitted  by  Technical  Specification  3.6.3, 
Action  a.2  or  a.3.  With  the  penetration  in  an 
isolated  position  and  the  assurances 
available  that  such  a  position  will  be 
maintained,  the  maximum  margin  of  safety 


has  been  achieved,  i.e.  the  penetration  has 
t>een  placed  in  the  post  accident 
configuration. 

The  length  of  time  that  either  or  both 
position  indication  instrumentation  channels 
for  either  or  both  containment  isolation 
valves  remain  inoperable  has  no  bearing  on 
the  position  of  the  valves  in  the  subject 
penetration.  Realizing  that  the  information 
provided  by  the  position  indication 
instrumentation  is  simply  indication  only.  i.e. 
no  automatic  isolation  or  actuation  function 
results  from  loss  of  or  change  in  position 
indication,  further  substantiates  the  proposed 
change.  Therefore,  it  can  be  concluded  that 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  staff  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analyses.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn, 
1747  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20006 

NRC  Project  Director:  Walter  R. 
Butler 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  Count)', 
California 

Date  of  amendment  request: 
September  19. 1988  as  supplemented 
November  4. 1968. 

Description  of  amendment  request: 
The  proposed  changes  would  delete  the 
requirement  to  perform  local  leak  rate 
tests  (LLRT)  on  containment  penetration 
pipes  associated  with  two  systems,  high 
pressure  injection  and  decay  heat 
removal  systems.  The  licensee  contends 
that  the  penetrations  being  removed 
from  the  LLRT  requirements  would  be 
filled  with  water  and  pressurized  to  a 
pressure  greater  than  the  maximum 
containment  pressure  associated  with 
accident  conditions.  As  a  result,  these 
penetrations  would  not  provide  a 
pathway  for  radioactive  contaminants  in 
the  containment  atmosphere  to  escape 
to  the  environment. 

The  proposed  change  would  also 
increase  the  interval  between  LLRT's 
from  18  montks  to  a  maxunum  of  24 
months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazfwds  consideration  exists 


as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  si^ificant  hazards 
considerations  if  operation  of  the  facihty 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not: 
(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
based  on  the  licensee's  evaluation,  the 
containment  penetrations  being  deleted 
from  the  LLRT  program  are  not  potential 
release  pathways  for  airborne  activity 
during  accident  conditions  and  therefore 
will  not  change  accident  consequences; 
increasing  the  LLRT  interval  from  18 
months  to  24  months  is  in  accordance 
with  regulatory  guidance  and  is  not  a 
significant  change  in  terms  of  accident 
consequences;  (2)  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated 
because  containment  penetrations  and 
LLRT's  are  an  integral  part  of  accident 
evaluations,  and  the  proposed  changes 
do  not  create  new  or  different  accident 
concerns:  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
proposed  changes  are  relatively  minor 
changes  to  the  LLRT  program.  The 
penetrations  being  deleted  from  the 
LLRT  requirements  are  a  small  fraction 
of  all  containment  (>enetrations  and 
even  under  worst  conditions, 
radioactive  releases  through  these 
penetrations  would  constitute  a  small 
fraction  of  releases  from  all  pathways. 

Based  on  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

I^cal  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library,  7340  24th  Street  Bypass, 
Sacramento,  California  95822. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6201  S  Street.  P.  O.  Box  15830. 
Sacramento,  California  95813. 

NRC  Project  Director:  George  W. 
Knighton 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-338.  Nordi  Anna  Power 
Station,  Unit  No.  1,  Louisa  County, 
Virginia 

Date  of  amendment  request:  October 
19, 1988 


Description  of  amendment  request- 
The  proposed  change  involves  an 
amendment,  in  the  form  of  a  license 
condition,  to  Operating  License  No. 
NPF-4  for  NA-1.  Specifically,  the 
proposed  license  condition  allows  a 
one-time  extension  of  the  sxirveillance 
test  intervals  for  certain  surveillance 
tests  as  sjpecified  in  the  NA-1  Technical 
Specifications  (TS)  for  the  seventh  cycle 
of  operation.  NA-1  completed  applicable 
Mode  4,  5  and  6  surveillance  tests  during 
the  sixth  refueling  outage  which  ended 
on  June  29, 1987.  It  was  not  considered 
reasonable  to  repeat  these  surveillance 
tests  during  the  time  frame  that  Unit  1 
was  shutdown  for  steam  generator 
repairs  which  occurred  from  July  15, 
1987  to  October  13, 1987.  However,  this 
unplanned  outage  did  serve  to  impact 
the  surveillance  test  intervals  between 
the  sixth  and  the  forthcoming  seventh 
refueling  outages.  This  delay,  together 
with  additional  time  allowed  for  an 
optimum  fuel  bum-up  before  the  next 
refueling,  has  resulted  in  a  deferral  of 
the  next  refueling  outage  for  NA-1  until 
April  1989. 

Currently,  NA-1  TS  require  the 
performance  of  certain  surveillance  tests 
at  18,  36,  and  60  month  intervals  to 
coincide  with  normal  18-month  refueling 
cycles. 

The  proposed  change  would  extend 
these  surveillance  test  intervals  for  the 
NA-1  seventh  cycle  by  6  months  to 
compensate  for  several  unanticipated 
outages  including  the  steam  generator 
tube  rupture  event  and  to  permit 
optimum  fuel  bum-up  prior  to  refueling. 
Use  of  the  allowable  extension  of  the 
surveillance  intervals  in  accordance 
with  Specification  4.0.2  of  the  TS  would 
require  an  extension  corresponding  to 
the  3-month  unplanned  outage.  Rather 
than  use  the  extension  allowed  by 
Specification  4.0.2  and  request  an 
additional  extension,  a  6-month 
extension  for  the  affected  surveillance 
test  intervals  is  requested  for  the 
seventh  cycle  only  to  preserve  the 
extension  allowed  by  Specification  4.0.2 
for  future  refueling  cycles. 

One-time  changes  to  the  surveillance 
test  intervals  associated  with  a  plant 
shutdown  or  refueling  outage  as 
specified  in  the  TS  for  License  Number 
NPF-4  are  requested  as  follows: 

(1)  The  18-month  surveillance  test 
cycle  requirement  as  specified  in  the 
following  TS  sections  would  be  changed 
to  24  months  for  the  seventh  cycle  of 
unit  operation  only: 
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4.1^2.0 
4«.3.1.b 
4A1.3.C 
4A3.1.2 
4.7A141 
4.8.1.1.1.b 
4.8JJ.2J 


(2)  The  18/36-month  surveillance  test 
cycle  requirement  as  specified  in  the 
following  TS  sections  would  be  changed 
to  24/42  months  for  the  seventh  cycle  of 
unit  operation  only: 


4.3.1.1.3 


4.3.2.1.3 


(3)  The  60-month  surveillance  test 
interval  requirement  as  specified  in  the 
following  TS  section  would  be  changed 
to  66  months  for  the  seventh  cycle  of 
unit  operation  only: 

4.8.l.l.3.d 

(4)  Table  1.2  of  Section  1.0. 
Definitions,  which  defines  "R"  as  "At 
least  once  per  18  months"  as  it  applies 
to  the  following  TS  sections  and  related 
tables,  and  the  18-month  requirement  in 
the  note  in  the  tables  indicated  below, 
would  be  changed  to  24  months  for  the 
seventh  cycle  of  unit  operation  only: 


Section 


Table 


Note 


4.3.1.1.1 

4J-1 

(4) 

4.3.2.1.1 

4J-2 

(1) 

4.3.3.1 

4.3-3 

— 

4.3.3.3.1 

4.3-4 

— 

4.3.33 

4.3-6 

— 

4.3.3.6 

4.3-7 

— 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facihty 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that  this 
change-  will  not: 

Involve  a  signiricant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Current  monitoring 
instrumentation  and  ongoing  [TS] 
surveillance  tests  ensure  the  equipment  and 


4.3.2.1.2 
4.4.iai.l 
4.6.2.1.0 
4.7.1.2.b 
4.7.Al.b 
4Ji.l.l.2.d 


systems  involved  in  the  extended 
surveillance  Interval  will  remain  in  an 
operable  condition  until  their  inspection  at 
the  next  refueling  outage. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  Extending  the  interval  for  the 
performance  of  specific  surveillance  testa 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident.  Periodic 
surveillance  tests  have  been  performed  since 
the  sixth  outage  to  monitor  system  and 
component  performance  and  to  detect 
degradation.  Surveillance  tests  will  continue 
to  be  performed  during  the  extension  interval. 

Involve  a  significant  reduction  in  the 
margin  of  safety.  Extending  the  interval  for 
these  specific  surveillance  tests  for  the 
[seventh]  cycle  of  [NA-1]  does  not 
significantly  degrade  the  margin  of  safety. 
Surveillance  tests  will  continue  to  be 
performed  during  the  extension  interval. 
Current  monitoring  instrumentation  and 
ongoing  [TS]  surveillance  tests  ensure  the 
affected  equipment  and  systems  remain  in  an 
operable  condition. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  change  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.92(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Dod(et  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request:  July  20, 
1988 

Description  of  amendment  request: 
The  proposed  change  would  clarify  the 
current  NA-1&2  Technical  Specifications 
(TS)  regarding  reactor  coolant  system 
leakage  detection  systems.  Specifically, 
the  change  would  clarify  the  NA-1&2  TS 
3.4.6.1  regarding  reactor  coolant  system 
leakage  detection  systems  and  bring  the 
present  TS  into  closer  agreement  with 
Regulatory  Guide  1.45  and  Revision  4  of 
the  Westinghouse  Standard  TS  which 
are  appropriate  to  NA-1&2. 


4.3.3.g.c 

4.5.1.d 

4.6.Z2.1.C 

4.7.4.1.C 

4.7.10.C 

4.ai.l.3.e 


4.4.3.2.1.b 

4.5.2.e 

4.6.2.3.6 

4.7.7.1.d 

4.7.10i 

4JI.2.3.2.d 


The  current  TS  Limiting  Condition  of 
Operation  (LCO)  Is  difficult  to 
understand  and  can  be  interpreted  to 
require  two  leakage  detection  systems 
to  be  operable,  whereas  the  associated 
action  statement  can  be  interpreted  to 
require  three  separate  and  independent 
methods  to  be  operable.  Regulatory 
Guide  1.45  requires  three  separate 
detection  methods  of  which  two  of  the 
methods  should  be:  (1)  the  containment 
particulate  radioactivity  monitoring 
system  and  (2)  the  containment  sump 
level  and  discharge  flow  measurement 
system.  Regulatory  Guide  1.45  also 
requires  a  third  method  which  is 
satisfied  by  the  containment  gaseous 
radioactivity  monitoring  system. 

The  proposed  change  would  clarify 
the  TS  such  that  the  containment 
particulate  and  gaseous  monitoring 
system  are  considered  as  two  separate 
detection  methods  but  are  not 
considered  as  two  independent  systems. 
Specifically,  the  monitors  share  a 
common  piping  system,  power  supply 
and  piping  arrangement  that  do  not 
make  them  truly  independent.  Therefore, 
the  action  statement  would  be  modified 
to  achieve  consistency  with  the  LCO. 
Specifically,  if  either  of  the  two  required 
leakage  monitoring  systems  are 
inoperable,  a  compensatory  leakage 
measurement  using  the  RCS  water 
inventory  balance  method  would  be 
specified  instead  of  obtaining  grab 
samples.  The  current  TS  does  not 
require  a  compensatory  leakage 
measurement  if  the  containment  sump 
discharge  measurement  system  is 
inoperable  whereas  the  revised  TS  does. 
This  compensatory  leakage 
measurement  along  with  a  fully 
operable  leakage  detection  system  is  the 
basis  for  extending  the  action  statement 
from  6  hours  to  30  days  when  one 
leakage  detection  system  is  inoperable. 
The  surveillance  requirements  have  also 
been  rewritten  to  require  a  periodic 
calibration  of  the  containment  sump 
level  monitor. 

The  proposed  TS  changes  are 
consistent  with  the  regulatory  position 
of  Regulatory  Guide  1.45,  "Reactor 
Coolant  Pressure  Boundary  Leakage 
Detection  Systems"  and  NUREG-0452, 
"Westinghouse  Standard  Technical 
Specificafions."  Specifically,  three 
separate  detection  methods  are 


provided  but  they  are  grouped  as  two 
separate  and  redundant  detection 
systems.  The  loss  of  a  single  system 
would  not  result  in  the  loss  of  detection 
capability.  Therefore,  regulatory 
position  9  of  Regulatory  Guide  1.45  is 
fully  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that  the 
proposed  changes  would  not: 

(a)  result  in  a  significant  increase  in  the 
probability  or  fx>ntequence  of  an  accident 
previously  evaluated,  i.e..  a  loss  of  coolant 
accident  because  the  specification  continues 
to  require  two  redundant  and  diverse  means 
of  continuously  monitoring  for  reactor 
coolant  system  leakage.  In  addition,  an 
operability  requirement  for  the  containment 
sump  level  monitor  has  been  added  to  the 
LCO,  and  a  requirement  to  implement  a 
compensatory  leakage  measurement  (i.e.. 
inventory  mass  balance)  if  either  or  both  of 
the  sump  leakage  monitors  are  inoperable 
has  been  added  to  the  Action  Statement. 
Finally,  the  requirement  to  obtain  and 
analyze  appropriate  containment  grab 
samples  if  one  of  the  radioactivity  monitors  is 
inoperable  has  been  replaced  with  a 
requirement  to  perform  a  compensatory 
leakage  measurement  using  the  mass  balance 
method.  This  method  is  considered 
equivalent  to  the  grab  sample  method  in 
terms  of  leakage  detection  sensitivity  and 
therefore  will  provide  the  same  level  of 
protection  as  previously  provided. 

(b)  create  the  possibility  of  a  new  or 
different  kind  of  accident.  The  additional 
required  reactor  coolant  system  leakage 
monitor  (i.e..  sump  levei)  is  already  required 
by  the  related  [TS|  3/4.4.6.2  regarding  reactor 
coolant  system  leakage  limits  (see  (TSJ 
4.4.6.2.1b)  and  therefore  does  not  introduce 
any  new  or  unique  accident  precursors. 
Similarly,  the  additional  required 
compensatory  leakage  measurement  (i.e.. 
inventory  mass  balance)  is  a  tp.<st  that  is 
routinely  performed  in  accordance  with  [TS] 
4.4.6.2.1d  and  existing  station  period  test 
procedures,  and  therefore  does  not  create  any 
new  or  unique  accident  precursors. 

(c)  result  in  a  significant  reduction  in  the 
margins  of  safety  as  defined  in  the  bases  for 
any  [TS|  because  the  proposed  {TS|  continue 
lo  require  two  reuundant  and  diverse  means 


of  leakage  monitoring  as  well  as  a 
compensatory  leakage  measurement  every  24 
hours  if  either  of  the  two  required  leakage 
monitoring  systems  i*  inoperable,  and 
therefore  the  (TS)  Bases  and  the 
recommendations  of  Regulatory  Guide  1.45 
(regulatory  position  9  regarding  (TS|) 
continue  to  be  satisfied. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  change  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.g2(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Attorney  for  licensee:  M\chae\  W. 
Maupin,  Esq..  Hunton  and  Williams, 
P.O.  Box  1535.  Richmond,  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Noa.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County.  Virginia 

Date  of  amendment  request- 
September  30. 1988 

Description  of  amendment  request: 
The  proposed  change  would  support  full 
power  operation  for  NA-1&2  at  steam 
generator  (SG)  tube  plugging  levels  of  up 
to  18%.  The  results  of  the  analysis 
supporting  the  increase  in  SG  tube 
plugging  limits  also  support  a  new 
maximum  core  peaking  factor  (FQ)  of 
2.19.  To  support  the  proposed  change  a 
reanalysis  of  the  Emergency  Core 
Cooling  System  (ECCS)  performance  for 
the  postulated  large-break  loss-of- 
coolant  accident  (LOCA)  has  been 
performed  in  compliance  with  Appendix 
K  to  10  CFR  Part  50.  The  results  of  the 
reanalysis  are  presented  in  compliance 
with  10  CFR  50.46,  "Acceptance  Criteria 
for  Emergency  Core  Cooling  Systems  for 
Light  Water  Reactors."  The  analysis 
was  performed  with  the  NRC-approved 
1981  model  with  BART  version  of  the 
Westinghouse  LOCA-ECCS  evaluation 
modeL  The  analysis  includes  the 
evaluation  model  revisions  described  in 
WCAP-9561-P.  Addendum  3,  Revision  1. 
"Addendum  to  BART-Al:  A  Computer 
Code  for  the  Best  Estimate  Analysis  of 
Reload  Transients."  dated  July  1986  and 
approved  by  NRC  letter  dated  August 
25, 1986.  The  analytical  techniques  used 
r.re  in  full  compliance  with  10  CFR  Part 
50  Appendix  K. 

As  required  by  Appendix  K  of  10  CFR 
Part  50.  certain  conservative 
assumptions  were  made  for  the  LOCA- 
ECCS  analysis.  The  assumptions  pertain 
to  the  conditions  of  the  NA-1&2  reactors 


and  associated  safety  system  equipment 
at  the  time  that  the  LOCA  is  assumed  to 
occur.  These  assumptions  include  such 
items  as  the  core  peaking  factors,  the 
containment  pressure,  and  the  i 

performance  of  the  ECCS.  AH  | 

assumptions  and  initial  operating 
conditions  used  in  this  reanalysis  were 
the  same  as  those  used  in  previous 
LOCA-ECCS  analyses,  with  two 
exceptions.  The  steam  generator 
plugging  level  was  increased  to  16% 
(from  7%  and  15%)  and  the  maximum 
core  peaking  factor.  FQ,  was  increased 
from  2.15  to  2.19.  With  these  changes 
incorporated  into  the  analysis,  it  was 
found  that  the  LOCA  analysis  results 
continue  to  meet  the  10  CFR  50.46 
acceptance  criteria. 

The  large-break  LOCA  transient  is 
divided,  for  analytical  purposes,  into 
three  phases:  blowdown,  refill,  and 
refiood.  There  are  three  distinct 
transients  analyzed  in  each  phase, 
including  the  thermal-hydraulic 
transient  in  the  reactor  coolant  system, 
the  pressure  and  temperature  transient 
within  the  containment  and  the  fuel  clad 
temperature  transient  of  the  hottest  fuel 
rod  in  the  core.  Based  on  these 
consider*^ lions,  a  system  of  interrelated 
computer  codes  were  used  for  the 
analysis. 

The  description  of  the  various  aspects 
of  the  LOCA  analysis  methodology  is 
provided  in  WCAP-8339,  "Westinghouse 
ECCS  Evaluation  Model-Summary." 
dated  July  19/4.  This  document 
describes  the  major  phenomena 
modeled,  the  interfaces  among  the 
computer  codes,  and  the  features  of 
codes  that  ensure  compliance  with  10 
CFR  Part  50,  Appendix  K.  The  SATAN- 
VI,  COCO.  WREFLOOD.  BART,  and 
LOCTA-fV  codes,  which  are  used  in  the 
LOCA  analysis,  are  described  in  detail 
in  WCAP-8306.  WCAP-8326.  WCAP- 
8171.  WCAP-9695.  WCAP-10062  and      I 
VV'CAP-8305.  respectively.  These  codes 
assess  whether  sufficient  heat  transfer 
geometry  and  core  amenability  to  i 

cooling  are  preserved  during  the  time 
spans  applicable  to  the  blowdown.  refill, 
and  refiood  phases  of  the  LOCA.  The 
S.'\TAN-VI  computer  code  analyzes  the 
tliermal-hydraulic  transient  in  the 
reactor  coolant  system  (RCS)  during 
blowdown,  and  the  COCO  computer 
code  calculates  the  containment 
pressuie  transient  during  all  three 
phases  of  the  LOCA  analysis.  The 
thermal-hydraulic  response  of  the  RCS 
during  refill  and  refiood  is  calculated  by 
the  VVREFLOOD  computer  code.  A 
mechanistic  estimate  of  the  heat  fiansfer 
coefficient  in  the  core  during  refiood  is 
provided  by  the  BART  computer  code. 
For  the  three  phases  of  the  LOCA.  the 
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LOCTA-IV  computer  code  is  used  to 
compute  tlie  thermal  transient  of  the 
hottest  fuel  rod. 

SATAN-VI  is  used  to  determine  the 
RCS  pressure,  enthalpy,  and  density,  as 
well  as  the  mass  and  energy  flow  rates 
in  the  RCS  and  steam-generator 
secondary  side,  as  a  function  of  time 
during  the  blowdown  phase  of  the 
LOCA.  SATAN-VI  also  calculates  the 
accumulator  mass  and  pressure  and  the 
pipe  break  mass  and  energy  flow  rates 
that  are  assumed  to  be  vented  to  the 
containment  during  blowdown.  At  the 
end  of  the  blowdown,  the  mass  and 
energy  release  rates  during  blowdown 
are  transferred  to  the  COCO  code  for 
use  in  the  determination  of  the 
containment  pressure  response  during 
the  first  phase  of  the  LOCA.  Additional 
SATAN-VI  output  data  from  the  end  of 
the  blowdown,  including  the  core  inlet 
flowrate  and  enthalpy,  the  core 
pressure,  and  the  core  power  decay 
transient,  are  input  to  the  LOCTA-IV 
code. 

With  input  from  the  SATAN-VI  code, 
WREFLOOD  uses  a  system  thermal- 
hydraulic  model  to  determine  the  core 
flooding  rate  (i.e.,  the  rate  at  which 
coolant  enters  the  bottom  of  the  core), 
the  coolant  pressure  and  temperature, 
and  the  quench  front  height  during  the 
refill  and  reflood  phases  of  the  LOCA. 
WREFLOOD  also  calculates  the  mass 
and  energy  flow  rates  that  are  assumed 
to  be  vented  to  the  containment.  Since 
the  mass  flowrate  to  the  containment 
depends  upon  the  core  pressure,  which 
is  a  function  of  the  containment 
backpressure,  the  WREFLOOD  and 
COCO  codes  are  interactively  linked. 
With  the  input  and  boundary  conditions 
from  WREFLOOD.  the  mechanistic  core 
heat  transfer  model  in  BART  calculates 
the  fluid  and  heat  transfer  conditions  in 
the  core  during  reflood. 

LOCTA-IV  is  used  throughout  the 
analysis  of  the  LOCA  transient  to 
calculate  the  fuel  and  clad  temperatures 
of  the  hottest  rod  in  the  core.  The  input 
to  LOCTA-IV  consists  of  appropriate 
therm.il-hydraulic  outputs  from  SATAN- 
VI.  WREFLOOD  and  BART,  and 
conservatively  selected  initial  RCS 
operating  conditions. 

The  COCO  code,  which  is  also  used 
throughout  the  LOCA  analysis, 
calculates  the  containment  pressure. 
Input  to  COCO  is  obtained  from  the 
mass  and  energy  fiowrates  assumed  to 
be  vented  to  the  containment,  as 
calculated  by  the  SATAN-VI  and 
WREFLOOD  codes.  In  addition, 
conservatively  chosen  initial 
containment  conditions  and  an  assumed 
mode  of  operation  for  the  containment 
cooling  system  are  input  to  COCO. 


The  xNA-l&2  LOCA-ECCS  reanalysis 
has  evaluated  plant  operation  at  SO 
tube  plugging  levels  of  up  to  18%  based 
on  the  acceptance  criteria  delineated  in 
10  CFR  50.46.  The  evaluation  concluded 
that  reanalysis  of  non-LOCA  accidents 
is  not  required  to  support  this  increased 
tube  plugging  level  provided  the 
measured  RCS  flow  rate  remains  above 
the  thermal  design  flow  rate  assumed 
for  the  safety  analyses.  SG  tube  plugging 
in  sufficient  quantity  can  potentially 
affect  non-LOCA  safety  analysis  due  to 
reduced  primary  system  flow,  more 
severe  pump  coastdown  characteristics, 
and  the  reduction  of  the  reactor  primary 
coolant  system  volume.  Primary 
flowrate  becomes  a  key  parameter  in 
the  Departure  from  Nucleate  Boiling 
Ratio  (DNBR)  limited  events  (e.g., 
uncontrolled  RCCA  bank  withdrawal  at 
power)  when  it  falls  below  the  thermal 
design  flowrate.  Pump  coastdown 
characteristics  impact  analysis  results 
when  they  become  more  severe  than  the 
conservative  values  used  in  the  loss-of- 
flow  related  analyses.  The  reduced 
primary  coolant  system  volume  affects 
dilution  times  in  uncontrolled  boron 
dilution  events. 

A  conservative  estimate  of  the  NA- 
1&2  RCS  flow  versus  tube  plugging  is 
based  on  past  flow  measurements  taken 
at  NA-1&2  for  several  levels  of  steam 
generator  tube  plugging.  More  recent 
NA-1  measurements  at  greater  tube 
plugging  levels  validate  the 
conservatism  of  RCS  flow  versus  tube 
plugging  curve.  A  re-evaluation  of  the 
projection  indicates  that  the 
conservatively  estimated  flow  rate  at 
the  proposed  18%  plugging  level  is 
approximately  equal  to  the  North  Anna 
thermal  design  flow.  Therefore,  while 
measured  flow  exceeds  the  thermal 
design  flow,  the  current  docketed 
licensing  analyses  remain  valid  for 
those  events  in  which  flow  rate  is  an 
important  concern. 

The  impact  of  18%  tube  plugging  on 
dilution  times  in  the  uncontrolled  boron 
dilution  events  was  also  evaluated. 
Relative  to  the  boron  dilution  events,  the 
evaluation  indicated:  (1)  for 
uncontrolled  dilution  during  startup, 
time  to  criticality  is  37  minutes.  This  is 
more  than  adequate  time  for  the 
operator  to  recognize  the  high  count  rate 
signal  and  terminate  the  dilution  flow, 
and  (2)  for  uncontrolled  dilution  at 
power,  the  operator  has  ample  time 
(greater  than  15  minutes)  after  the  over- 
temperature  delta  T  alarm  or  trip  to 
determine  the  cause  of  dilution,  isolate 
the  water  source,  and  initiate  reboration 
before  total  shutdown  margin  is  lost  due 
to  dilution. 


Tube  plugging  levels  exhibit  no 
influence  on  dilution  times  for  the 
refueling  mode  of  operation,  since  the 
SG  volumes  are  not  a  part  of  the  active 
system.  The  evaluation  shows  that  for 
SG  tube  plugging  levels  of  up  to  18 
percent,  no  reanalysis  of  the  DNBR 
related  non-LOCA  safety  events  is 
necessary  and  that  the  currently 
licensed  analyses  remain  valid.  In  the 
case  of  the  uncontrolled  boron  dilution 
events,  the  available  operator  response 
times  for  the  startup  and  at  power 
evaluations  are  reduced  but  remain  well 
above  the  minimum  acceptance  values. 

Based  on  the  large  break  LOCA 
analysis,  a  double-ended  cold-leg 
guillotine  break  with  a  discharge 
coefficient  (Cd)  of  0.4  was  found  to  be 
the  limiting  break  size  and  location.  The 
analysis  resulted  in  a  Umiting  peak  clad 
temperature  of  2165.2°  F  for  the  Cd  =  04 
case,  a  maximum  local  cladding 
oxidation  level  of  5.77%,  and  a  total  core 
metal-water  reaction  of  less  than  0.3%. 

For  breaks  up  to  and  including  the 
double-ended  rupture  of  a  reactor 
coolant  pipe,  the  ECCS  will  meet  the 
acceptance  criteria  as  presented  in  10 
CFR  50.46,  as  follows:  (1)  the  calculated 
peak  fuel  rod  clad  temperature  is  below 
the  requirement  of  2200°  F,  (2)  the 
amount  of  fuel  element  cladding  that 
reacts  chemically  with  water  or  steam 
does  not  exceed  1%  of  the  total  amount 
of  Zircaloy  in  the  reactor,  (3)  the  clad 
temperature  transient  is  terminated  at  a 
time  when  the  core  geometry  is  still 
amenable  to  cooling.  The  localized 
cladding  oxidation  limits  of  17%  are  not 
exceeded  during  or  after  quenching,  (4) 
the  core  remains  amenable  to  cooling 
during  and  after  the  break,  and  (5)  the 
core  temperature  is  reduced  and  the 
long-term  decay  heat  is  removed  for  an 
extended  period  of  time. 

The  effects  of  increasing  the 
allowable  steam  generator  tube  plugging 
to  18%  has  been  assessed  for  existing 
non-LOCA  event  analyses.  This 
evaluation  has  concluded:  (1)  current 
analyses  for  which  RCS  flow  is  an 
important  concern  remain  valid  as  long 
as  measured  flow  is  greater  than  the 
thermal  design  fiow  assumed  in  safety 
analyses.  (2)  the  existing  loss-of-flow 
related  analyses  assume  a  conservative 
reactor  coolant  pump  flow  coastdown 
characteristic  which  accommodates  the 
effect  of  increased  tube  plugging  on  loop 
flow  resistance,  and  (3)  boron  dilution 
analyses  assuming  the  reduced  RCS 
volume  associated  with  tube  plugging 
result  in  dilution  times  which  remain 
adequate  for  the  required  operator 
actions  to  be  performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that: 

1.  Since  the  proposed  changes  involve 
parameters  which  are  not  accident  initiators, 
they  will  not  increase  the  probability  of 
occurrence  of  any  malfunction  or  accident 
previously  addressed.  The  reanalyzed  large 
break  LOCA  analysis  verifies  that  operation 
under  the  revised  specifications  would  also 
not  result  in  any  increase  in  accident 
consequences  over  those  in  previously 
accepted  analyses. 

2.  No  new  accident  types  or  equipment 
malfunction  scenarios  will  be  introduced  as  a 
result  of  operating  in  accordance  with  the 
revised  specifications.  The  change  which 
potentially  affects  physical  components  in 
the  plant  systems  (steam  generator  tube 
plugging)  was  explicitly  included  in  the 
analysis  and  shown  not  to  produce  any  new 
or  unique  accident  precursors. 

3.  The  margin  of  safety,  as  defined  in  the 
basis  for  the  plant  Technical  SpeciPications. 
is  not  reduced.  The  revised  ECCS  analysis 
meets  the  acceptance  criteria  of  10  CFR  50.46. 
Additionally,  since  evaluation  of  non-LOCA 
accidents  concluded  that  acceptance  criteria 
are  met  when  considering  the  proposed 
changes,  the  current  margin  of  safety  is 
maintained  for  LOCA  and  non-I.OCA 
accidents. 

Based  on  the  above  evaluation,  the 
licensee  has  determined  that  the 
proposed  change  involves  no  significant 
hazards  considerations. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  change  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.92(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 
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Virginia  Electric  and  Power  Company, 
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Date  of  amendment  request: 
September  30, 1988 

Description  of  amendment  request: 
The  proposed  change  would  increase 
the  allowable  enrichment  of  fuel 
assemblies  irradiated  at  NA-1&2  to  4.3 
weight  percent  (w/o)  U-235.  An  increase 
in  the  current  NA-1&2  Technical 
Specifications  (TS)  limit  of  4.1  w/o  U- 
235  to  4.3  w/o  U-235  would  allow  an 
increase  in  batch  average  discharge 
burnup  to  levels  approaching  the 
currently  licensed  limit  of  45,000  Mega- 
Watt  Days  per  Metric  Ton  Uranium 
(MWD/MTU).  The  enrichments 
currenUy  used  limit  the  batch  average 
burnup  to  a  value  from  38,000  MWD/ 
MTU  to  42,000  MWD/MTU  depending 
on  the  number  of  fuel  assemblies  loaded 
each  cycle.  An  increase  in  the 
enrichment  limit  would  result  in 
significant  fuel  cycle  cost  savings  and 
enhance  fuel  management  plans  to 
increase  batch  average  discharge 
bumups. 

The  safety  impact  for  operation  of 
NA-1&2  with  high  burnup  fuel  was 
previously  addressed  by  the  licensee  in 
letters  to  the  NRC  dated  December  4, 

1980,  March  6  and  26, 1981  and  July  24. 

1981.  By  letter  dated  April  9, 1984.  the 
NRC  approved  operation  of  NA-1&2  to  a 
batch  of  discharge  of  45,000  MWD/ 
MTU.  A  generic  impact  of  extended 
burnup  on  the  design  and  operation  of 
Westinghouse  fuel  was  addressed  in 
WCAP-10125-P-A.  "Extended  Burnup 
Evaluation  of  Westinghouse  Fuel," 
dated  December  1985.  In  addition,  the 
NRC  made  an  independent  assessment 
of  the  environmental  and  economic 
impacts  of  the  use  of  extended  burnup 
fuel  in  light  water  power  reactors.  This 
assessment  was  dated  February  1988 
and  entitled  "Assessment  of  the  Use  of 
Extended  Burnup  Fuel  in  Light  Wafer 
Power  Reactors,"  Pacific  Northwest 
Laboratory,  NUREG/CR-3009.  The 
overall  findings  of  NUREG/CR-3009 
were  that  no  significant  adverse  effects 
would  be  generated  by  increasing  the 
present  batch-average  burnup  level  to 
values  of  50,000  MWD/MTU  or  above, 
as  long  as  the  maximum  rod  average 
burnup  of  any  rod  is  no  greater  than 
60,000  MWD/MTU.  Since  the  findings  of 
these  evaluations  provided  in  NUREC/ 
CR-3009  concerning  the  impact  of 
extended  burnup  fuel  are  valid  for  an 
enrichment  of  4.3  w/o  U-235,  and  since 
the  NA-1&2  spent  fuel  storage  facility  is 
currently  licensed  to  4.3  w/o  U-235,  the 
license's  submittal  addresses  only  the 
impact  of  increased  enrichment  on  the 


requirements  for  the  currently  approved 
new  fuel  storage  racks  at  NA-1&2. 

The  specific  10  CFR  Part  Sp  Appendix 
A  General  Design  Criteria  for  new  fuel 
storage  facilities  are  listed  in  Section 
9.1.1  of  the  Standard  Review  Plan 
(NUREG-0800).  Since  no  physical 
modifications  are  being  made  to  the 
current  NA-1&2  new  fuel  racks,  the 
licensee's  analysis  only  addresses  the 
impact  of  the  increased  enrichment  on 
the  requirement  of  subcriticality  under 
normal  and  postulated  abnormal  rack 
conditions  (General  Design  Criterion  62). 
The  highest  K-effective  allowable  by 
Section  9.1.1  of  NUREG-0800  for  all ' 
conditions  is  0.98. 

The  computer  modeling  of  the  storage 
racks  was  performed  in  three- 
dimensions  (3-D)  to  minimize 
unnecessary  conservatism  and 
uncertainty.  All  K-effective  calculations 
were  performed  with  the  Monte-Carlo 
program  KENO  V.a  and  contained 
within  the  modular  code  system  SCALE. 
KENO  V.a  is  addressed  in  ORNL- 
NUREG-CSD-2-VI-R2  entitled  "KENO 
V.a.  An  Improved  Monte  Carlo 
Criticality  Program  with  Supergrouping." 
dated  December  1984.  SCALE  is 
addressed  in  ORNL-NUREG-CSD-2-VI- 
R3,  "SCALE:  A  Modular  Code  System 
for  Performing  Standardized  Computer 
Analysis  for  Licensing  Evaluation." 
dated  December  1984.  The  SCALE 
package  automatically  processes  cross 
sections  to  create  a  set  of  resonance  sell 
shielded  cross  sections  for  use  by 
KENO.  Because  all  calculations  for  this 
analysis  were  made  using  a  discrete  pin 
representation,  no  spatial  self  shielding 
was  performed  prior  to  the  KENO 
execution.  The  cross  section  set  chosen 
was  the  27  group  ENDF/B-IV  data 
contained  in  the  SCALE  package. 
Sufficient  neutron  histories  were  run  for 
each  case  to  limit  the  statistical 
uncertainties  in  the  K-eftective  to  less 
than  0.4%  delta  K/K. 

The  results  of  the  licensee's  analysis 
indicate  that  for  a  fuel  enrichment  of  4.3 
w/o  U-235,  the  NA-1&2  fuel  storage  area 
meets  the  criticality  limit  of  K-effective 
less  than  0.98  and  is  safe  under  the 
criticality  specifications  set  forth  in  the 
NRC  Standard  Review  Plan  (NUREG- 
0800). 

Basis  for  pmposed  no  significant 
hazards  consideration  determination. 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  nut  involve 
a  significant  hazards  consideration 
because  operation  of  NA-1&2  in 
accordance  with  the  proposed  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of 
accidents  previously  evaluated.  The 
only  accident  scenarios  for  which  the 
probability  of  occurrence  are  potentially 
affected  by  fuel  enrichments  involve 
criticality  events  during  fuel  handling 
and  storage.  The  criticality  safety 
analyses  demonstrates  that  K-effective 
during  fuel  handling  and  storage  of  new 
fuel  is  low  enough  to  ensure 
subcriticality  during  postulated  accident 
conditions.  The  probability  of 
occurrence  of  criticality  during  fuel 
handling  or  storage  is  therefore  not 
increased.  Since  subcriticality  is 
maintained,  no  releases  would  result 
from  the  fuel  handling  and  storage 
accident  scenarios.  In  addition,  since  the 
burnup  limit  will  not  be  increased 
beyond  that  already  approved  in  NRC 
letter  dated  April  9,  1984,  the 
radiological  consequences  of  the 
accidents  discussed  in  WCAP-10125-P-A 
and  NUREG/CR-3009  will  not  be 
increased. 

2.  The  proposed  amendments  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  only  potential 
impact  of  increased  enrichment  upon 
fuel  storage  and  handling  involves  the 
potential  for  criticality  and  the 
licensee's  analyses  that  has  determined 
that  subcriticality  wiij  be  maintained. 

3.  The  proposed  amendments  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  criticality  analysis 
demonstrates  that  there  is  adequate 
margin  to  ensure  subcriticality  of  the 
fuel  during  storage  and  handling  of  new 
fuel.  The  NRC  safety  analysis  provided 
in  a  letter  dated  December  21, 1984. 
provides  the  same  assurance  for  spent 
fuel. 

Therefore,  pursuant  to  10  CFR  50.92. 
based  on  the  above  considerations,  it 
has  been  determined  that  these  changes 
do  not  constitute  a  significant  safety 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  proposed  change  and 
concludes  that  the  three  standards  m  10 
CFR  50.92(r,)  are  met.  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 
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Date  of  amendment  request: 
September  30, 1988 

Description  of  amendment  request- 
The  proposed  change  would  allow  the 
direct  reactor  trip  on  turbine  trip  to  be 
blocked  below  30%  of  the  rated  thermal 
power.  Currently,  Permissive  Setpoint  P- 

7  is  used  to  block  the  reactor  trip  on 
turbine  trip  below  10%  of  rated  thermal 
power.  The  proposed  modification 
would  rewire  the  Solid  State  Protection 
System  so  that  Permissive  Setpoint  P-8 
is  used  to  block  the  reactor  trip  on 
turbine  trip  below  30%  power.  A 
licensee  review  of  historical  trip  data 
shows  that  the  most  commonly 
occurring  reactor  trip  on  turbine  trip 
events  are  well  below  30%  of  rated 
thermal  power.  Thus,  it  was  concluded 
that  the  use  of  the  existing  P-8  bistable 
to  block  the  direct  reactor  trip  on 
turbine  trip  would  be  an  effective  means 
of  reducing  unneeded  trips  at  low 
power.  Direct  reactor  trip  on  turbine  trip 
would  be  available  above  30%  power. 
The  plant's  designed  load  rejection 
capability  is  50%  of  full  load. 

At  present,  for  all  power  levels  above 
10%  (the  P-7  permissive  setpoint)  of 
Rated  Thermal  Power  (RTP).  the  NA-1&2 
nuclear  reactors  are  tripped  directly  on 
turbine  trip  from  a  signal  derived  from 
the  turbine  autostop  oil  pressure  or 
turbine  stop  valve  position.  A  direct 
reactor/turbine  trip  at  low  power  is 
unnecessary  and  unduly  stresses  plant 
systems.  Thus,  the  licensee  is  proposing 
a  change  which  would  allow  for  a  block 
of  the  direct  reactor  trip  on  turbine  trip 
below  30%  of  rated  thermal  power. 

The  proposed  modification  would 
rewire  the  Solid  State  Protection  System 
so  that  Permissive  P-8  is  also  used  to 
block  the  reactor  trip  on  turbine  trip 
instead  of  Permissive  P-7.  It  was 
concluded  that  the  use  of  the  existing  P- 

8  bistable  to  block  the  direct  reactor  trip 
on  turbine  trip  would  be  an  effective 
means  of  eliminating  unneeded  low 
power  transient  reactor  trips.  Direct 
reactor  trip  on  turbine  trip  would  still  be 
available  above  30%  power. 

Three  items  were  considered  in  the 
licensee's  safety  analysis  and  were 
addressed  in  the  licensee's  submittal. 


(1)  The  results  of  the  worst-case 
analyses  show  that  a  total  loss  of 
external  electrical  load  without  a  direct 
or  immediate  reactor  trip  below  30%  of 
RTP  presents  no  hazards  to  the  integrity 
of  the  reactor  coolant  system  or  the 
main  steam  system.  Pressure-relieving 
devices  incorporated  in  the  two  systems 
are  adequate  to  keep  the  maximum 
pressure  within  the  design  limits.  The 
licensee  concluded  that  the  results  of 
this  analysis  demonstrates  that  plant 
parameters  are  maintained  within  the 
design  limits  previously  analyzed  for  the 
loss-of-load  accident  from  full  power 
described  in  Section  15.2.7  of  the  NA- 
1&2  Updated  Final  Safety  Analysis 
Report  (UFSAR). 

(2)  An  analysis  was  also  performed 
for  a  complete  loss  of  forced  reactor 
coolant  flow  initiated  from  the  most 
adverse  preconditions  of  a  turbine  trip, 
and  demonstrated  that  the  integrity  of 
the  core  is  maintained  by  operation  of 
the  reactor  protection  system,  i.e.,  the 
DNBR  will  be  maintained  above  the 
design  limit  value.  Thus,  there  will  be  no 
cladding  damage  and  no  release  of 
fission  products  to  the  reactor  coolant 
system.  The  licensee  concluded  that 
plant  parameters  are  maintained  within 
design  limits  and  that  this  analysis  is 
bounded  by  the  results  of  a  complete 
loss  of  flow  from  full  power  as  described 
in  Section  15.3.4  of  the  UFSAR. 

(3]  Finally,  an  analysis  was  conducted 
to  verify  that  the  applicable  NUREG- 
0737  requirements  were  met.  NUREG- 
0737  required  that  the  frequency  of  a 
small  break  loss-of-coolant-accident 
(LOCA)  caused  by  a  stuck-open 
pressurizer  power  operated  relief  valve 
(PORV)  be  reduced  and  that  it  be 
demonstrated  not  to  be  a  significant 
contributor  to  the  probability  of  a  small 
break  LOCA.  Both  the  loss-of-load  and 
the  loss-of-fiow  accidents  have  the 
potential  of  causing  the  PORV  to  open. 
The  licensee  has  conducted  an  analysis 
which  demonstrates  that  the  PORVs  are 
not  normally  challenged  during  this 
event  and  thus  the  NUREG-0737 
requirements  are  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 


any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that: 

1.  No  significant  increase  in  the  probability 
of  occurrence  or  consequencea  of  an  accident 
analyzed  in  the  UFSAR  will  result  from 
elimination  of  reactor  trip  on  turbine  trip 
below  30%  of  Rated  Thermal  Power  (RTF). 
The  analyses  results  show  that  the  DNBR 
does  not  decrease  below  the  design  limit  at 
any  time.  The  analysis  also  shows  that, 
except  under  [most]  conservative 
assumptions,  the  pressurizer  PORVs  are  not 
challenged  during  the  transient.  Pressure- 
relieving  devices  incorporated  in  the  primary 
and  the  secondary  systems  are  adequate  to 
keep  the  maximum  pressure  within  the  design 
limit.  Since  the  predicted  results  are  within 
the  range  of  existing  safety  analysis  values,  it 
is  concluded  that  operation  with  the 
proposed  Technical  Specification  changes 
will  neither  significantly  increase  the 
probability  of  occurrence  nor  the 
consequences  of  initiating  events  for  any 
known  accident. 

2.  No  new  or  different  accident  type  not 
previously  considered  in  the  UFSAR  is 
created  by  this  proposed  change.  The 
complete  loss  of  unit  load  without  a  direct 
reactor  trip  on  turbine  trip  is  a  design  event 
and  is  addressed  in  Section  15.2.7  of  the 
UFSAR.  The  results  for  a  loss  of  flow  due  to 
fast  bus  transfer  failure  after  a  turbine  trip 
are  bounded  by  the  results  for  a  complete 
loss  of  flow  from  full  power,  which  is 
discussed  in  Section  15.3.4  of  the  UFSAR. 
Thus,  the  results  of  all  the  relevant  accident 
analyses  show  that  operation  with  this 
modification  does  not  create  a  new  or 
different  accident  type  than  any  evaluated 
previously  in  the  UFSAR. 

3.  The  margin  of  safety  is  not  reduced.  The 
proposed  Technical  Specification  changes 
have  been  incorporated  in  the  safety 
analyses.  These  analyses  have  demonstrated 
that  calculated  results  meet  hit  design 
acceptance  criteria  as  stated  in  the  UFSAR. 

Based  on  the  above  evaluation,  the 
licensee  has  determined  that  the 
proposed  change  involves  no  significant 
hazards  considerations. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  change  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.92(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department.  University  of 
Virginia,  ChaHoltesville,  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
P.O.  Box  1535.  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 


Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Greeks.  Manitowoc 
County.  Wisconsin 

Date  of  amendments  request:  January 
6, 1987  as  supplemented  April  14  and 
May  15, 1987, 

Description  of  amendments  request: 
The  licensee  proposes  to  change 
Technical  Specification  Table  15.4.1-1. 
"Minimum  Frequencies  for  Checks, 
Calibrations  and  Tests  of  Instrument 
Channels,"  to  increase  the  period  of  the 
logic  channel  test  of  the  reactor  trip  on 
low  reactor  coolant  flow  in  both  loops 
from  monthly  to  each  (annual)  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  51  FR  7751,  the  Commission  cited 
examples  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (vi)  involves  a  change  which 
may  either  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  l)ut 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 

The  amendment  proposed  by  the 
licensee  would  increase  the  logic  testing 
period  on  the  two-loop  reactor  coolant 
loss  of  flow  reactor  trip  from  monthly  to 
every  refueling  outage  (currently 
annually).  However,  the  surveillance 
frequency  for  the  logic  channel  tost  of 
the  relays/contacts  which  initiate  the 
reactor  trip  on  low  reactor  coolant  flow 
in  either  loop  will  remain  monthly.  Since 
all  bistables  and  relay  coils  will  still  be 
tested  monthly,  the  net  effect  of  the 
proposed  amendment  would  be  to 
slightly  increase  the  risk  of  failing  to  get 
a  reactor  trip  upon  simultaneous 
detection  of  low  reactor  coolant  flow  in 
both  loops,  due  to  failure  of  both  of  the 
specific  relay  contacts  which  initiate  the 
trip  during  the  increased  period  between 


surveillances.  Although  a  numerical 
quantification  of  the  increase  in  risk  has 
not  been  performed,  the  staff  believes 
that  it  would  be  quite  small  since  the 
event  of  concern  would  require  two 
contact  failures  (one  in  each  loop) 
between  refueling  outages  and  a  loss  of 
flow  condition  occurring  while  the 
reactor  is  between  10%  and  50%  power. 

Section  7.2  of  the  Standard  Review 
Plan  discusses  various  aspects  of  the 
Reactor  Trip  System.  Section  7.2 
references  Regulatory  Guide  1.22, 
"Periodic  Testing  of  Protection  System 
Actuation  Functions."  Regulatory  Guide 
1.22  provides  for  acceptable  methods  of 
testing  protection  systems  during  reactor 
operation.  In  its  May  15, 1987  letter,  the 
licensee  states  that  all  actuation  devices 
and  all  actuated  devices  which  are  part 
of  the  reactor  trip  logic  for  loss  of  flow 
in  both  loops  are  tested  in  accordance 
with  the  guidance  contained  in  Safety 
Guide  1.22  (Safety  Guide  1.22  and 
Regulatory  Guide  1.22  arc  identical). 
Therefore,  the  proposed  change  is  in 
conformance  with  guidance  endorsed  by 
the  Standard  Review  Plan. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers. 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Charnoff.  Esq..  Shaw.  Pitfman.  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amenilments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amondmrnt  to  Facility  Operating 
License  and  Frcposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  .No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 
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Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention;  Director,  Division 
of  Reactor  Projects. 

Arizona  Public  Service  Company,  at  al, 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
March  16, 1988,  as  supplemented  by 
letter  dated  July  6, 1988. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Surviellance  Requirement 
4.5.2.h  which  specifies  flow 
requirements  that  the  Low  Pressure 
Safety  Injection  subsystem  must  meet 
during  flow  balance  testing. 
Date  of  issuance:  October  17, 1988 
Effective  date:  October  17, 1988 
Amendment  Nos.:  37,  24,  and  13 
Facility  Operating  License  Nos.  NPF- 
41.  NPF-51  and  NPF-74:  Amendments 
changed  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  10,  1988  (53  FR  30126). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  17, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004 


Arizona  Public  Service  Company,  et  al, 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
May  27, 1988 

Brief  description  of  amendments:  The 
Amendments  revise  the  technical 
specification  to  modify  the  azimuthal 
power  tilts  to  require  the  measured 
power  tilt  to  be  equal  to  or  less  than  the 
Core  Protection  Calculation  allowance 
and  the  limit  in  Figure  3.2-lA  when  the 
Core  Operating  Limit  Supervisory 
System  is  in  service.  The  wording  of  the 
surveillance  requiment  was  revised  for 
clarity.  In  addition,  the  azimuthal  power 
tilt  limit  is  increased  for  Unit  2. 
Date  of  issuance:  October  17, 1988 
Effective  date:  October  17, 1988 
Amendment  Nos.:  38,  25,  and  14 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-51  and  NPF-74:  Amendments 
changed  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  13, 1988  (53  FR  26518).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  17, 1988, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Arizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528,  STN  50-529  and 
STN  50-530,  Palo  Verde  Nuclear  Generating 
Station,  Units  1,  2  and  3,  Maricopa  County, 
Arizona 

Date  of  application  for  amendments: 
September  6. 1988 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  6.3.1,  "Unit  Staff 
Qualifications,"  to  modify  the  Senior 
Reactor  Operator  license  requirements 
for  the  Operations  Manager, 
Date  of  issuance:  October  24, 1988 
Effective  date:  October  24. 1988 
Amendment  Nos.:  39,  26  and  15 
Facility  Operating  License  Nos.  NPF- 
41.  NPF-51  and  NPF-74:  Amendments 
changed  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1988  (53  FR 
36668).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  24, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division.  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 


Arizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
August  25. 1988.  as  supplemented  by 
letter  dated  October  18, 1988. 

Brief  description  of  amendments:  The 
amendments  delete  the  organization 
charts  from  the  technical  specifications 
in  accordance  with  guidance  provided 
by  the  NRC  in  Generic  Letter  88-06. 
Date  of  issuance:  October  25, 1988 
Effective  date:  October  25, 1988 
Amendment  Nos.:  40,  27  and  16 
Facility  Operating  License  Nos.  NPF- 
41.  NPF-51  and  NPF-74:  Amendments 
changed  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1988  (53  FR 
36667).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  25. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment 
May  25. 1968 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
SpeciHcations  to  remove  the  offsite  and 
facility  organization  charts  consistent 
with  the  guidance  of  Generic  Letter  8t^ 
06.  "Removal  of  Organization  Charts 
from  Technical  Specifications." 

Date  of  issuance:  November  3, 1988 

Effective  date:  November  3, 1988 

Amendment  No.  120 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  29. 1988  (53  FR  24506).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535 
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Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Units  No.  2  and 
3.  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
August  31, 1988 

Brief  description  of  amendments: 
These  amendments  modify  Section  3.5.F 
of  the  Technical  Specifications  to 
include  more  prescriptive  requirements 
for  Emergency  Core  Cooling  Systems 
operability  during  cold  shutdown  and 
refueling  operational  modes. 

Date  of  issuance:  October  26. 1988 

Effective  date:  October  28, 1988  and  to 
be  implemented  within  60  days. 

Amendment  Nos.:  101,  97 

Provisional  Operating  License  Nos. 
DPR-19  and  DPR-25.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1988  (53  FR 
36669).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
Ocotber  26. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris.  Illinois  80450. 

Attorney  to  licensee:  Michael  Miller. 
Esq..  Sidley  and  Austin.  One  First 
National  Plaza.  Chicago.  Illinois  60603. 

NRC  Project  Director:  Daniel  R. 
MuUer 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237/249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2,  and 
3  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
June  20. 1988 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specifications  for  Dresden  Units  2  and  3 
to  reflect  instrumentation  enhancements 
for  post-accident  monitoring  completed 
per  Regulatory  Guide  1.97  and  NUREG- 
0737  Supplement  1.  In  addition  several 
minor  corrections  and  clarifications  and 
have  been  incorporated. 

Date  of  issuance:  November  3, 1988 

Effective  date:  November  3, 1988  and 
to  be  implemented  within  60  days 

Amendment  Nos.:  102,  98 

Provisional  Operating  License  No. 
DPR-19  and  DPR-25.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  10. 1988  (53  FR  30128). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  3. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street.  Morris,  Illinois  60450. 


Connecticut  Yankee  Atomic  Power 
Company,  Docket  Na  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut;  Northeast  Nuclear  Energy 
Company,  et  al;  Nos.  1, 2,  and  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment- 
April  29. 1966  as  supplement  by  letter 
dated  July  21, 1988. 

Brief  description  of  amendment:  The 
changes  affect  the  TSs  which  specify  the 
qualiRcations  and  conduct  of  the 
Nuclear  Review  Board  (NRB)  for  all 
Units  and  the  Site  Nuclear  Review 
Board  for  Millstone  Units  1,  2  and  3. 
Date  of  Issuance:  October  26, 1988 
Effective  date:  October  26, 1988 
Amendment  Nos.:  108,  25, 144,  28 
Facility  Operating  License  Nos.  DPR- 
61,  DPR-21,  DPR-65  and  NPF-49. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  24, 1988  (53  FR  32292). 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  26, 
1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Russell  Library,  123  Broad 
Street.  Middletown,  Connecticut  06457 
and  Waterford  Public  Library,  49  Rope 
Ferry  Road,  Waterford,  Connecticut 
06385. 

GPU  Nuclear  Coipoiation,  et  al..  Docket 
No.  50-219,  Oyster  Greek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment 
March  30. 1988  as  supplemented  April 
12, 1988  and  September  22, 1988. 

Brief  description  of  amendment  The 
amendment  modified  Section  3.10  of  the 
Technical  Specifications  to 
accommodate  the  Cycle  12  Core  Reload. 
Specifically,  the  Minimum  Critical 
Power  Ratio  (MCPR)  and  the  maximum 
average  planar  linear  heat  generator 
rated  (MAPLHGR)  limit  was  changed.  It 
also  permitted  the  use  of  GE  8x8£B  fuel. 

Date  of  Issuance:  October  31. 1988 

Effective  date:  October  31, 1988 

Amendment  No.:  129 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4, 1988  (53  FR  15912).  Thp 
September  22, 1988  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  determination  of  the 
initial  notice.  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  31. 1988. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department  101  Washington 
Street,  Toms  River,  New  Jersey  06753. 

Georgia  Power  Company,  Oglethoipe 
Power  Coiporatioii,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  5»424.  Vogtle 
Electric  Geiwrating  Plant.  Unit  1,  Burke 
County,  Geotgia 

Date  of  application  for  amendment 
June  14, 1988,  as  supplemented 
September  27, 1988. 

Brief  description  of  amendment  The 
amendment  modified  the  Technical 
Specifications  to  make  training 
requirements  be  in  accordance  with  10 
CFR  55. 

Date  of  issuance:  November  1. 1988 

Effective  date:  November  1. 1988 

Amendment  No.:  12 

Facility  Operating  License  No.  NPF- 
68:  Amendrnent  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13. 1988  (53  FR  26523).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1. 1988. 

No  significant  hazards  consideration 
comments  received:  No.  i 

Local  Public  Document  Room 
location:  Burke  County  Library.  412         ' 
Fourth  Street,  Waynesboro,  Geotgia 
30830 

Niagara  Mohawk  Power  Corporation, 
Dodiet  No.  5(»-220.  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment 
March  7, 1988,  as  supplemented  April  13. 
1988. 

Brief  description  of  amendment  This 
amendment  revises  "Technical 
Specification  3.1.2  and  4.1.2  for  the 
liquid  poison  system  to  comply  with  the 
requirements  of  10  CFR  50.62. 
"Requirements  for  Reduction  of  Risk 
from  Anticipated  Transients  without 
Scram  (ATWS)  Events  for  Light-Water- 
Cooled  Nuclear  Power  Plants." 

Date  of  issuance:  October  31, 1988 

Effective  date:  October  31, 1988 

Amendment  No.:  101 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20044).  The 
staff  has  found  one  of  the  requested 
changes,  the  revision  to  Figure  3.1.2b,  to 
be  unacceptable  and  has  issued  a  Notice 
of  Denial.  "The  Commission's  related 
evaluation  of  the  amendment  is 
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contained  in  a  Safety  Evaluation  dated 
October  31. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request:  July  19, 
1988 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  to  provide  the  addition  of 
a  Table  of  Contents  for  Tables  and 
Figures  and  to  correct  an  error  to  a 
location  reference  found  in  Section  2.19. 

Date  of  issuance:  November  3, 1988 

Effective  date:  November  3. 1988 

Amendment  No.:  116 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  24. 1988  (53  FR  32294). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  applications  for  amendments: 
November  21, 1986  and  November  9, 
1987 

Brief  description  of  amendments:  The 
amendments  modified  paragraph  2.E  of 
the  licenses  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  these 
amendments. 

Date  of  issuance:  October  17. 1988 

Effective  date:  October  17, 1988 

Amendment  Nos.:  32  and  31 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  Amendments  changed 
the  licenses. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  FR 
34609).  The  Commission's  related 
evaluation  of  the  amendments  is 


contained  in  a  Safeguards  Evaluation 
dated  October  17. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  application  for  amendments: 
December  18, 1987 

Brief  description  of  amendments: 
Miscellaneous  Technical  Specification 
Changes;  (a)  correct  errors;  (b)  delete 
redundant  information;  and  (c)  change 
organizational  nomenclature. 

Date  of  issuance:  October  20, 1988 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  Nos.:  83  and  51 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  10, 1988  (53  FR  30141). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  20, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company.  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment- 
June  3, 1988 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  for  material  withdrawal 
schedule  and  lead  factor  ratio. 

Date  of  issuance:  October  31. 1988 

Effective  date:  October  31, 1988 

Amendment  No.:  84 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register' August  10. 1988  (53  FR  30140). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  31, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 


Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Station. 
Unit  1.  Montgomery  County. 
Pennsylvania 

Date  of  application  for  amendment: 
November  18, 1987 

Brief  description  of  amendment:  This 
amendment  modified  Section  8  of  the 
Technical  Specifications  to  reflect  (I)  a 
new  Corporate  and  (II)  a  new  plant  staff 
organizational  structure  and  (III)  a 
revised  composition  of  the  Plant 
Operations  Review  Committee. 

Date  of  issuance:  October  31, 1988 

Effective  date:  October  31, 1988 

Amendment  No.:  10 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23. 1987  (52  FR 
48589).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  31, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267.  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  amendment  request: 
December  2, 1986  as  supplemented 
October  22, 1987  and  July  15, 1988. 

Brief  description  of  amendment:  The 
amendment  modified  paragraph  2.(D)(3) 
of  the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan.  The 
Plan  was  amended  to  conform  to  the 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provisions  of  10  CFR  73.55. 
search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  October  24, 1988 

Effective  date:  October  24, 1988 

Amendment  No.:  65 

Facility  Operatfflg  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
license. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1988  (53  FR 
36673).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safeguards  Evaluation 
Report  dated  October  24, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location.  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
March  7. 1988 

Brief  description  of  amendmenL  This 
amendment  deleted  license  condition 
2.C.(3)  concerning  relief  from  certain 
pump  and  valve  testing  requirements. 

Date  of  issuance:  October  26, 1988 

Effective  date:  October  26. 1988 

Amendment  No.:  20 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20045).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  26, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Generating  Station,  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  6. 1985  as  supplemented  on 
August  29, 1986  and  August  16, 1988.  The 
supplemental  letters  did  not  make 
technical  changes  to  the  original 
application. 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  regarding  air  lock  leakage 
testing.  ' 

Date  of  issuance:  October  21, 1988 

Effective  date:  October  21. 1988 

Amendment  Nos.:  89  and  62 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25, 1985  (50  FR 
38921).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  21. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 


South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395.  Virgil  C.  Sununer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Date  of  application  for  amendment: 
March  8, 198i3  as  supplemented  August 
31,  and  September  30, 198a 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  revising  Figures  3.9-1 
and  3.9-2  of  Section  3.9.12.  These  figures 
establish  the  minimum  required  fuel 
assembly  exposure  as  a  function  of 
initial  enrichment  to  permit  storage  of 
fuel  assemblies  in  Regions  2  and  3  of  the 
spent  fuel  assembly  storage  racks.  In 
addition,  the  amendment  revises 
Sections  5.3.1  and  5.6  of  the  Technical 
Specifications  in  terms  of  maximum 
initial  enrichment  of  U-235  and  minimum 
required  bumup  for  Regions  2  and  3  of 
the  spent  fuel  pool. 

Date  of  issuance:  October  28. 1988 

Effective  date:  October  28, 1988 

Amendment  No.:  74 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20046).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets. 
Winnsboro.  South  Carolina  29180. 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Dates  of  application  for  amendment: 
May  20, 1988,  as  supplemented  June  20, 
1988,  July  8, 1988,  August  5, 1988. 
September  16, 1988,  September  30, 1988, 
October  11. 1988,  October  13. 1988,  and 
October  24, 1988. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  allow  refueling  and 
operating  with  (1)  Vantage  5  (V5) 
improved  fuel  design  in  combination 
with  the  Westinghouse  low  parasitic 
fuel  assemblies  remaining  in  the  core 
from  Cycle  4  and  (2)  subsequent 
operating  cycles  with  up  to  a  full  core  of 
V5  fuel. 

Date  of  issuance:  October  28, 1988 

Effective  date:  October  28, 1988 

Amendment  No.:  75 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  August  10, 1968  (53  FR  30144) 
The  submittals  dated  August  5, 1988. 
September  16, 1988.  September  30. 1988. 
October  11. 1988,  October  13. 1988.  and 
October  24, 1988  provided  clarifying 
information  that  did  not  change  the 
initial  determination  of  no  significant 
hazards  consideration  as  published  in 
the  Federal  Register.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  28. 1966. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
May  26. 1988 

Brief  description  of  amendment:  The 
amendment  revised  "Technical 
Specification  Section  3.5.2.  "Control  Rod 
Insertion  Limits,"  to  assure  reactor 
operation  is  consistent  with  core  design 
analysis,  in  that  the  Control  Group  I 
(Shutdown  Group)  is  precluded  from 
insertion  during  power  operation. 

Date  of  issuance:  October  21. 1988 

Effective  date:  This  license 
amendment  is  effective  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 

Amendment  No.:  Ill 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  27, 1988  (53  FR  28295).  The 
Conunission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  21, 1988. 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California,  Post  Office  Box  19557,  Irvine, 
California  92713. 

The  Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company. 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
June  9, 1988 

Brief  description  of  amendment:  The 
amendment  revises  Table  3.8.4.1-1  of  the 
Technical  Specifications  to  delete  spare 
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circuit  breakers  from  the  Table  and 
correct  typographical  errors. 

Date  of  issuance:  October  24. 1988 

Effective  date:  October  24. 1988 

Amendment  No.:  17. 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15. 1988  (53  PR 
35941).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  24. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Locai  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry,  Ohio  44081 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment: 
June  28, 1988. 

Brief  description  of  amendment:  The 
amendment  changed  the  TS  to  reflect 
recent  organizational  changes.  All 
references  regarding  the  "Vice 
President,  Nuclear"  are  changed  to  the 
"Senior  Vice  President,  Nuclear."  The 
position  of  General  Manager, 
Engineering  (Nuclear)  has  been  deleted 
from  the  Nuclear  Safety  Review  Board 
(NSRB)  and  the  Manager,  Licensing  and 
Fuels,  has  been  appointed  Chairman  of 
the  NSRB. 

Date  of  issuance:  October  27, 1988. 

Effective  date:  October  27, 1988. 

Amendment  No.:  39 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  24. 1988  (53  FR  32299). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  27. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  ft  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc..  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
December  2, 1986  as  supplemented 
Febniary  18  and  August  2. 1088. 


Brief  description  of  amendment:  The 
amendment  modified  paragraph  2.E  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  the 
amendment. 

Date  of  Issuance:  October  24. 1988 

Effective  date:  October  24. 1988 

Amendment  No.:  21 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1988  (53  FR 
36674).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  24. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Emporia  State  University. 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topcka,  Kansas 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Dale  of  application  for  amendment: 
June  27, 1908 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  permit  an  increase  in 
the  nitrogen  pressure  in  the  safety 
injection  accumulator. 

Dote  of  issuance:  October  25. 1988 

Effective  date:  October  25. 1988 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR-3: 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  24. 1988  (53  FR  32304). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  25. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive.  Greenfield. 
Massachusetts  01301. 

Yankee  Atomic  Electric  Company, 
Docket  no.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
June  27. 1988 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 


specifications  to  enable  piping 
modifications  needed  to  allow  for 
installation  of  the  Water  Clean-Up 
System. 

Date  of  issuance:  November  1, 1988 

Effective  date:  When  the  Water 
Clean-Up  System  is  declared  operable. 

Amendment  No.:  120 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  24. 1988  (53  FR  32304). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive.  Greenfield. 
Massachusetts  01301. 

NO-nCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DETERMINA-nON  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERA-nON  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act],  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 


available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
^    Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 


Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facihty  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
December  16, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
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shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Numt>er  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
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factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-311.  Salem  Generating 
Station,  Unit  No.  2.  Salem  County.  New 
Jersey 

Date  of  Application  for  amendment: 
October  10. 1988 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  allow  an  alternate 
sampling  method  of  steam  generator 
tube  inspections,  limited  to  the  fourth 
refueling  outage.  Telephone 
authorization  was  granted  on  an 
emergency  basis  on  October  14, 1988, 
and  confirmed  by  letter  dated  October 
14, 1988. 

Date  of  Issuance:  November  1, 1988 

Effective  Date:  October  14, 1988 

Amendment  No.:  63 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State  of  New  Jersey  and  final  no 
significant  hazards  considerations 
determination  are  contained  in  a  Safety 
Evaluation  dated  November  1, 1988. 

Attorney  for  licensee:  Conner  and 
Wetterhahn.  1747  Pennsylvania  Avenue, 
Washington.  DC  20006 

Local  Public  Document  Room 
Location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  New  Jersey 
08079. 

NRC  Project  Director  Walter  R. 

Butler 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  November.  1988. 

For  the  Nuclear  Regulatory  Commission 

Bruce  A.  Boger, 

Director.  Division  of  Reactor  Projects-! /II. 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  88-26331  Filed  11-15-88;  8:45  am] 
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(Docket  No.  50-155] 

Consumers  Power  Co.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  93  to  Facility 
Operating  License  No.  DPR-6,  issued  to 
Consumers  Power  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  (TSs)  for  operation  of  the 
Big  Rock  Point  Plant  (the  facility), 
located  in  Charlevoix  County.  Michigan. 
The  amendment  became  effective  on 
October  14, 1988. 


This  amendment  modifies  the  TSs  by 
replacing  the  requirements  to  partial- 
stroke  test  the  Reactor  Depressurization 
System  depressurizing  valves  quarterly 
with  a  requirement  to  full-stroke  test  all 
four  depressurizing  valves  each 
refueling  outage. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
August  23, 1988  (53  FR  32123).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

Also  in  connection  with  this  action, 
the  Commission  issued  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  5. 1988,  as 
modified  October  10, 1988,  (2) 
Amendment  No.  93  to  License  No.  DPR- 
6,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  North 
Central  Michigan  College,  1515  Howard 
Street,  Petosky.  Michigan  49770.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Wayne  E.  Scott.  Jr.. 

Project  Manager,  Project  Directorate  lll-l. 
Division  of  Reactor  Projects — ///.  IV.  V  & 
Special  Projects. 

[FR  Doc.  88-26442  Filed  11-15-88;  8:45  am) 
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[Docket  No.  50-302,  Ucense  No.  DPR-72. 
EA8S-341 

Florida  Power  Corp.,  Crystal  River  Unit 
3,  Crystal  River,  FL;  Order  Imposing 
Civil  Monetary  Penalty 


Florida  Power  Corporation.  Crystal 
River,  Florida  (licensee)  is  the  holder  of 


Operating  License  No.  DPR-72  (license) 
issued  by  the  Nuclear  Regulatory 
Commission  (Commission  or  NRC)  on 
January  28, 1977.  The  license  authorizes 
the  licensee  to  operate  the  Crystal  River 
facility  in  accordance  with  the 
conditions  specified  therein. 

II 

An  NRC  inspection  of  the  licensee's 
activities  under  the  license  was 
conducted  on  November  30-December  4. 
1987.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  licensee 
by  letter  dated  May  4, 1988.  The  Notice 
stated  that  nature  of  the  violation,  the 
provision  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation.  The  licensee  responded  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letter 
dated  June  2, 1988.  In  its  response,  the 
licensee  admits  the  violation  and  does 
not  take  issue  with  the  Severity  Level, 
but  requests  mitigation  of  the  civil 
penalty  on  the  basis  that  the  mitigation 
factors  in  10  CFR  Part  2,  Appendix  C. 
Section  V.B.  were  not  appropriately 
applied  in  assessing  the  penalty. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanations,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
original  penalty  proposed  for  the 
violation  designated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  should  be  mitigated  by  50 
percent. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282. 
Pub.  L  9&-295)  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Twenty-Five  Thousand 
Dollars  ($25,000)  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington. 
DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555,  with  a 
copy  to  the  Assistant  General  Counsel 
for  Enforcement,  the  Regional 
Administrator.  Region  II.  and  to  the  NRC 
Resident  Inspector,  Crystal  River,  Unit  3. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  to  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violations 
set  forth  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
referenced  in  Section  II  above,  which 
the  licensee  has  admitted,  this  Order 
should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Operations. 

Dated  at  Rockville,  Maryland,  this  Slst  day 
of  October  1988. 

Appendix — Evaluation  and  conclusion 

On  May  4, 1988  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
was  issued  for  violations  identified  during  an 
NRC  inspection.  Florida  Power  Corporation 
responded  to  the  Notice  on  June  2, 1988.  The 
licensee  admits  the  violation,  but  requests 
mitigation  of  the  civil  penalty. 

Restatement  of  Violation 

10  CFR  Part  50,  Appendix  B,  Cirterion  XVI, 
requires  measures  be  established  to  assure 
that  conditions  adverse  to  quality,  such  as 
failures,  malfunctions,  deficiencies, 
deviations,  defective  materials  and 
equipment,  and  non-conformances  are 
promptly  identified  and  corrected. 

Contrary  to  the  above,  from  May  1980  until 
October  1987,  the  licensee  failed  to  assure 
that  a  condition  adverse  to  quality,  namely,  a 
potentially  overloaded  emergency  diesel 
generator  (EDG),  was  promptly  identified  and 
corrected.  Specifically:  (a)  The  load  on  EDO/ 
A,  for  certain  design  basis  events,  would 
have  been  approximately  3545  kw  which  is 
above  the  manufacturer's  published  30- 
minute  rating  of  3300  kw;  (b)  on  several 
occasions,  the  licensee  performed  the  18- 
month  surveillance  testing  of  both  A  and  B 
diesel  generators  with  loads  above  the  3000 
kw  rating,  and  the  licensee  failed  to  identify 
and  perform,  after  each  such  run,  the 


manufacturer's  recommended  inspection  of 
certain  critical  components;  and  (c)  the 
licensee  had  not  identified  that  surveillance 
testing  was  performed  at  a  maximum  of  3100 
kw  even  though  the  worst  case  design  t>asis 
accident  load  given  in  the  Final  Safety 
Analysis  Report  is  3180  kw. 

Summary  of  Licensee's  Response 

Florida  Power  Corporation  (FPC)  admits 
that  the  violation  occurred  and  does  not  take 
issue  with  its  Severity  Level.  However,  FPC 
requests  mitigation  of  the  civil  penalty  on  the 
basis  that  the  mitigation  factors  in  10  CFR 
Part  2,  Appendix  C,  Section  V.B.,  were  not 
appropriately  applied  in  assessing  the 
penalty.  Its  arguments  in  support  of 
mitigation  are  that  its  corrective  actions  were 
timely  and  aggressive,  that  it  identified  the 
violation,  and  that  proper  credit  was  not 
given  for  its  Configuration  Management 
Program. 

NRC  Evaluation 

Under  the  NRC's  Enforcement  Policy,  in 
effect  at  the  time  of  the  violation  was 
identified,  reductions  of  up  to  50%  of  the  base 
civil  penalty  may  be  given  when  a  licensee 
identifies  the  violation  and  promptly  reports 
it  to  the  NRC.  In  weighing  this  factor, 
consideration  will  be  given  to,  among  other 
things,  the  length  of  time  the  violation  existed 
prior  to  discovery,  the  opportunity  available 
to  discover  the  violation,  the  ease  of 
discovery  and  the  promptness  and 
completeness  of  any  required  report.  In 
addition,  the  staff  gives  credit  for  effective 
comprehensive  licensee  programs  for 
detection  of  problems  that  may  constitute,  or 
lead  to  violation  of  regulatory  requirements. 

With  respect  to  the  problem  as  described 
in  the  NOV,  the  staff  credits  the  licensee  with 
identifying  the  problem.  The  staff  recognizes 
that  the  problem  existed  for  approximately 
seven  years  as  a  result  of  a  fundamental  error 
that  was  incorporated  at  the  time  of  a  design 
modification  [January  1980],  but  notes  that 
there  was  not  a  reasonable  opportunity  to 
discover  the  problem  prior  to  the  time  when 
the  licensee  began  a  detailed  review  of  the 
EDG  loading  in  June  1987.  The  staff  has 
reconsidered  the  complexity  of  the  problem 
as  it  related  to  the  length  of  time  that  it  took 
the  licensee  to  fully  realize  and  understand 
the  extent  of  the  problem,  and  the 
promptness  and  completeness  with  which  the 
licensee  submitted  the  required  reports. 
While  the  licensee  argues  that  mitigation  for 
identification  is  appropriate  based  on  their 
comprehensive  Configuration  Management 
Program  (CMP),  the  NRC  notes  that  in  the 
case  of  this  violation,  the  problem  was  not 
discovered  from  the  CMP,  but  rather  while 
determining  the  setting  for  an  emergency 
diesel  generator  directional  power  relay 
which  was  being  added  to  correct  problems 
disclosed  during  an  event  described  in  LER 
84-003-00.  Nevertheless,  the  staff  has 
concluded  to  mitigate  the  original  civil 
penalty  by  50%  for  this  factor. 

Mitigation  of  50%  may  also  be  given  for 
corrective  actions  which  are  unusually 
prompt  and  extensive.  On  the  other  hand,  the 
civil  penalty  may  be  increased  by  as  much  as 
50%  if  initiation  of  corrective  action  is  not 
prompt  or  if  the  corrective  action  is  only 


minimally  acceptable.  In  weighing  this  factor, 
consideration  will  be  given  to,  among  other 
things,  the  timeliness  of  the  corrective  action, 
degree  of  Ucensee  initiative,  and  the 
comprehensiveness  of  the  corrective  action — 
such  as  whether  the  action  is  focused 
narrowly  to  the  specific  violation  or  broadly 
to  the  general  area  of  concern. 

Although  the  special  testing  which  was 
conducted  to  empirically  confirm  the  loading 
calculations  was  an  important  part  of  the 
licensee's  corrective  action,  the  performance 
of  these  tests  was  only  done  at  the  insistence 
of  the  NRC  to  support  the  licensee's  request 
for  an  exemption  from  the  requirements  of 
GDC-17,  Furthermore,  which  the  licensee  is 
complying  with  the  terms  of  the  exemption, 
the  licensee  has  not  yet  implemented  the 
long-term  solution  to  bring  the  facility  into 
compliance  with  GDC-17.  As  noted  in  the 
staffs  NOV,  the  CMP  represents  a  positive 
commitment  to  programmatic  configuration 
enhancement;  however,  weaknesses  still 
exist  and  need  to  be  remedied  in  your 
planned  efforts  to  improve  the  effectiveness 
of  the  CMP  for  prompt  corrective  action  in 
the  resolution  of  design  problems.  Therefore, 
based  on  a  review  of  the  above 
considerations  for  the  factor  of  corrective 
actions,  the  base  amount  was  not  mitigated 
or  escalated. 

NRC  Conclusion 

For  reasons  set  forth  herein,  the  NRC  Staff 
has  concluded  that  the  Ucensee  has  provided 
an  adequate  basis  for  mitigation  of  the  civil 
penalty  by  50%.  Consequently,  the  civil 
penalty  in  the  amount  of  $25,000  should  be 
imposed. 
[FR  Doc.  88-26443  Filed  11-15-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IReleaM  No.  34-26263;  FHe  No.  SR-Amex- 
88-261 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exctiange,  Inc.  Relating  to 
Amendments  to  Sections  712  and  713 
of  ttie  Amex  Company  Guide  To 
Modify  tlie  Circumstances  Under 
Wtiicti  Sharettolder  Approval  Is 
Required  as  a  Condition  to  Exctiange 
Approval  and  Listing  of  Additional 
Stock  Issuances 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act'), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  24, 1988.  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
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ccmients  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange.  Inc.  is 
proposing  to  amend  Sections  712  and 
713  of  the  Amex  Company  Guide  to 
modify  the  circumstances  under  which 
shareholder  approval  is  required  as  a 
condition  to  Exchange  approval  and 
listing  of  additional  stock  issuances. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Sclf-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Under  current  Amex  rules, 
shareholder  approval  is  required 
pursuant  to  Section  712  of  the  Amex 
Company  Guide  as  a  condition  to  listing 
additonal  shares  of  common  stock  (or 
securities  convertible  into  common 
stock)  where  such  shares  are  to  be  used: 

(7)  as  the  sole  or  partial  consideration  in 
acquiring  the  stock  or  assets  of  another 
company,  if: 

(a)  the  number  of  shares  to  be  issued  could 
increase  the  company's  outstanding  stock  by 
20%  or  more,  or 

(b)  any  single  officer,  director  or 
substantial  stockholder  of  the  listed  company 
has  a  5%  or  greater  interest  (or  such  persons 
collectively  have  a  10%  or  greater  interest)  in 
the  company  or  assets  to  be  acquired  or  in 
the  consideration  to  be  paid  in  the 
transaction  and  the  issuance  could  result  in 
an  increase  in  outstanding  common  shares  of 
50%  or  more:  or 

(2)  pursuant  to  Section  713  of  the  Amex 
Company  Guide  for  any  other  purpose,  if: 

(a)  the  sale  or  issuance  by  the  company  of 
common  stock  is  to  be  effected  at  a  price  less 
than  the  greater  of  book  or  market  value,  and 
such  sale,  together  with  the  sale  of  securities 
by  officers,  directors,  or  principal 
stockholders,  equals  20%  or  more  of  the 
presently  outstanding  common  stock,  or 


(b)  if  20%  or  more  of  the  company's 
outstanding  common  stock  is  to  be  sold  for 
less  than  the  greater  of  twok  or  market  value. 

Representatives  of  the  business  and 
legal  communities  have  from  time  to 
time  commented  that  these 
requirements,  and  similar  New  York 
Stock  Exchange  requirements,  are 
unnecessarily  arbitrary  and  restrictive.' 

The  Exchange  is  now  proposing  to 
change  its  requirements.  While  the 
revision  will  result  in  fewer  transactions 
being  submitted  for  shareholder 
approval,  other  rules  and  policies,  some 
of  which  were  not  fully  developed  when 
these  requirements  were  first  adopted, 
provide  significant  protection  for 
investors.  In  this  regard,  it  is  noted  that 
today's  investors  benefit  from 
significantly  enhanced  corporate 
disclosure  which  is  more  comprehensive 
and  timely  than  in  the  past.  This  is 
reflected  in  mandatory  Commission 
filings,  issuer  press  releases  (which  the 
Amex  requires  for  every  material  event) 
and  the  rapid  and  independent 
dissemination  of  information  by  the 
various  news  services.  Further,  the  great 
majority  of  Amex  companies  now  have 
audit  or  comparable  committees  of 
disinterested  directors  which,  under 
Amex  rules,  are  required  to  approve 
transactions  raising  potential  conflicts 
of  interest.* 

For  these  reasons,  the  Exchange 
believes  that  it  would  be  appropriate  to 
limit  the  extent  to  which  its 
requirements  intrude  on  corporate 
decision-making,  and.  therefore, 
proposes  an  increase  of  the  present  20% 
threshold  to  25%. 

Similarly,  it  would  also  be  appropriate 
to  increase  the  triggering  threshold  for 
shareholder  approval  of  acquisitions  in 
which  officers  and  directors  have  a 
financial  interest  from  5%  individually 
(10%  collectively)  to  10%  individually 
(20%  collectively). 

A  new  subsection  is  proposed  to 
acknowledge  the  long-standing  policy  of 
the  Exchange  not  to  require  strict 
application  of  the  requirements  to  a 
transaction  undertaken  by  a  financially 
distressed  company,  where  time  is  of  the 
essence.  Where  a  company  ask  for  an 
exception  based  upon  financial  need,  it 
would  be  required  to  (a)  publicly 
acknowledge  its  fmancial  difficulty  at 
least  ten  days  prior  to  the  closing  of  the 
proposed  transaction:  and  (b)  obtain 
approval  of  the  transaction  either  by  its 


'  See  e.g..  SEC  File  No.  SR-NYSE-«8-19  where 
the  New  York  Stock  Exchange  cited  such  criticism 
in  connection  with  an  analogous  proposal  to  revise 
its  threshold  for  requiring  sharehold  approval  from 
18'/4%to25%. 

'  See  Section  12  of  the  Amex  Company  Guide, 
and  Form  SD-1  Listing  Agreement. 


audit  committee  or  by  a  similar 
committee  of  disinterested  directors. 

Finally,  in  the  interest  of  simplicity 
and  greater  readability,  we  are 
proposing  to  combine  Sections  712  and 
713  into  a  single  section. 

(2)  Basis 

"The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
promotes  just  and  equitable  principles 
of  trade,  facilities  transactions  in 
securities  and  perfects  the  mechanism  of 
a  free  and  open  market  and  a  national 
market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Annex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
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Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  7, 1988. 

For  the  Commission  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

November  8. 1968. 
[FR  Doc.  8ft-26417  Filed  11-15-88;  8:45  am) 
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IReiMM  No.  34-26266;  Rl«  Na  SR-PSE- 
68-23] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  The  Pacific 
Stock  Exchange  inc.  Relating  to  a 
Policy  for  Allocating  Booth  Space  on 
the  PSE  Options  Trading  Roor 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  11, 1988.  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
the  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L  n 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oisanization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  the  "Exchange"), 
pursuant  to  Rule  19b-4  of  the  Securities 
and  Exchange  Act  of  1934  ("the  Act"),  is 
submitting  this  rule  filing  for  the  purpose 
of  adopting  the  following  policy  for  the 
allocation  of  booth  space  on  the  options 
trading  floor. 

Options  Floor  Booth  Allocation  Policy 
Formula 

The  Booth  Allocation  Formtda  is 
comprised  of  three  components:  (1) 
Monthly  trades;  (2)  monthly  contracts; 
and  (3)  number  of  employees.  The  three 
components  are  averaged  to  obtain  a 
percentage  for  each  member  firm  [e.g..  If 
a  particular  firm  executed  17.53%  of  the 
Exchange's  monthly  contracts,  16.16%  of 
the  trades  and  employed  9.45%  of  the 
floor  personnel,  the  average  would  be 
14.38%  of  all  three  components  (17.53  + 
16.16  +  9.45  /  3  =  14.38%)). 


The  booth  figures  for  both  clearing 
firms  and  retail/stock  execution  firms 
are  compiled  on  a  monthly  as  well  as 
quarterly  basis.  A  rolling  six-month 
evaluation  is  used  for  purposes  of 
determining  the  allocation  of  booth 
space.  The  quarterly  figures  constitute 
the  primary  data  used  for  the  evaluation 
of  a  booth  space,  which  is  done  using 
the  Booth  Utilization  Guidelines.  Booth 
space  for  clearing  firms  and  retail/stock 
execution  firms  is  then  allocated  as 
follows: 

Clearing  Firms — ^The  clearing  firms' 
percentages  are  separated  and  adjusted 
to  reflect  the  average  number  of  booths 
allocated  to  the  clearing  firms.  For 
example,  a  clearing  firm  entitled  to  an 
allocation  of  30%  of  200  booths  available 
on  the  options  floor  (60  booths)  would 
only  be  allocated  63.3%  of  the  60  booths 
(38  booths,  or  19%  of  the  200  booths), 
based  on  the  current  booth  space  it  is 
allocated.  A  particular  clearing  firm  that 
has  an  overall  average  of  5%  of  the 
Booth  Allocation  Formula's  three 
components  is  therefore  entitled  to 
63.3%  of  the  S%  or  6  booths.  Assuming 
there  is  a  15%  residual  of  the  total  200 
booths  from  the  clearing  firms,  this  15% 
residual  (30  booths)  would  be  divided 
among  the  retail/stock  execution  firms 
according  to  the  percentage  within  the 
group. 

Retail/Stock  Execution  Firms — ^The 
same  Booth  Allocation  Formula  used  for 
clearing  firms  is  applied  to  retail/stock 
execution  firms.  In  addition,  the  residual 
of  the  clearing  firms*  percentages  is 
allocated  among  the  retail/stock 
execution  firms.  For  example,  the 
clearing  firm  residual  of  15%  (30  booths) 
would  be  divided  among  the  retail/stock 
execution  firms  based  upon  the 
percentages  within  the  group.  If  a  given 
retail/stock  firm's  three  components 
have  an  average  of  11%,  the  allocation  is 
11%  of  the  residual  15%  or  1.65%.  The 
additional  percentage  would  then 
provide  the  retail/stock  firm  with  a 
12.65%  allocation.  The  retail/stock  firm 
would  be  entitled  to  hold,  based  upon 
the  formula,  25  booths  (200  X  12.65%). 

Booth  Utilization  Guidelines 

The  evaluation  of  booth  utilization 
involves  several  factors  applied  only  to 
the  member  firm  leasing  the  booth 
space.  First,  effective  use  of  the  booth 
requires  that  it  be  occupied  at  least  50% 
of  the  trading  day  by  the  sta^  of  the 
member  firm  that  is  leasing  the  booth. 

Second,  a  booth  must  have  at  a 
minimum  an  operational  phone.  Further 
consideration  is  given  to  support 
equipment  located  in  the  booth  space, 
such  as  Quotron,  Bridge,  inhouse 
systems  and  order  support  facilities. 
Each  booth  should  have  a  minimum  of 


between  three  to  five  working  voice 
lines,  not  including  any  second  party 
lines,  as  allowed  under  Subordinate 
Issues/Subleasing. 

The  evaluation  of  booth  space 
utilization  does  not  include  a  firm's  use 
of  the  space  for  trade  matching  or  any 
other  type  of  trading  support  operation 
that  may  effectively  be  carried  out 
elsewhere. 

The  aforementioned  criteria  are  listed 
below  in  order  of  priority.  They  are: 

1.  Effective  utilization  of  booth  by 
personnel  (50%  occupancy). 

2.  Operational  phone. 

3.  Member  firm  supported  equipment 
(i.e.,  order  machines). 

4.  Interrogation  devices. 

5.  Three  to  five  operating  voice  lines. 

Booths  which  are  not  sufficiently 
utilized  using  the  objective  criteria  listed 
above  are  subject  to  forfeiture  and 
reassignment  notwithstanding  any 
entiUement  pursuant  to  the  Booth 
Allocation  Formula. 

Subordinate  issues 

Subleasing — The  subleasing  of  booth 
space  by  one  member  to  another 
member  firm  is  prohibited.  The 
Exchange  has  established  direct  leasing 
agreements  with  all  firms  qualifying  for 
booth  space.  This  prohibits  any 
arrangements  with  regard  to  booth 
rental  occupancy,  or  use  other  than  with 
a  direct  written  agreement  with  the 
Exchange.  A  member  firm  may  allow 
another  member  firm  to  install  either  a 
single  phone  or  drop  line  in  its  booth 
space.  Prior  to  installation  of  a  single 
phone  or  drop  line,  the  member  firm 
wishing  to  install  the  telephone  or  drop 
line  must  seek  written  approval  from  the 
Exchange.  Exchange  approve  phones  or 
drop  lines  will  not  be  considered  in 
evaluating  booth  utilization  of  the 
member  firm  allocated  the  booth  space. 
Phone  or  drop  lines  may  not  be  staffed 
by  the  member  firm  that  installed  the 
phone  or  drop  line. 

Booth  alterations — ^Booth  alterations 
are  made  at  the  expense  of  the  member 
firm  leasing  the  booth,  and  the  member 
firm,  at  its  expense,  is  required  to  return 
the  booth  to  its  original  condition  upon 
vacating  the  space.  Physical  alteration 
of  a  booth  requires  the  Exchange's  prior 
approval. 

Merger — Booth  space  occupied  by  a 
member  firm  that  merges  with  another 
member  firm  will  revert  back  to  the 
Exchange.  Any  reallocation  will  be  at 
the  discretion  of  the  Exchange.  The 
surviving  member  firm  will  be 
considered  for  possible  reallocation  of 
booth  space  pursuant  to  the  Booth 
Allocation  Formula.  The  surviving 
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member  firm  will  be  given  a  higher 
degree  of  consideration  for  the 
reallocation  of  booth  space. 

Vacated  booth  space — Booth  space 
that  is  vacated  for  any  reason  will 
automatically  revert  back  to  the 
Exchange  for  reallocation.  Booth  space 
that  is  vacated  must  be  returned  to  its 
original  condition  by  the  vacating 
member  firm  before  booth  space  fees 
are  terminated. 

Anticipated  volume — A  member  firm 
may  request  additional  booth  space 
based  upon  the  anticipation  of  increased 
volume  (e.g.,  the  merger  of  two  firms, 
increased  operational  needs).  A  member 
firm's  request  for  additional  booth  space 
will  be  evaluated  by  the  Exchange.  Any 
additional  booth  space  that  is  allocated 
will  be  done  so  on  a  provisional  basis. 
After  a  period  not  to  exceed  six  months, 
the  Exchange  will  conduct  an  evaluation 
of  the  member  firm's  booth  space  to 
determine  if  the  additional  booth  space 
is  being  utilized  pursuant  to  the  booth 
utilization  factors. 

Stock  firms— Booth  space  allocated  to 
stock  execution  firms  or  to  other  firms 
that  will  be  utilizing  the  booth  space  for 
stock  execution  will  be  at  the  discretion 
of  the  Exchange.  Allocated  booth  space 
may  not  be  contiguous. 

Exchange  allocation  of  space — ^The 
Exchange  reserves  the  right  to  reallocate 
to  member  firms  as  needed  5%  of  the 
total  booth  space  presently  allocated  to 
member  firms.  In  reallocating  booth 
space  the  Exchange  will  evaluate  the 
utilization  of  a  member  firm's  booth 
space. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  policy  is  to  provide 
a  fair  and  equitable  procedure  for 
allocating  {.pproximately  200  booth 
spaces  to  member  firms  on  the  PSE 
options  trading  floor.  A  majority  of  these 
booths  are  presently  leased  to  member 
firms. 


There  have  been  increasing  requests 
by  member  firms  for  additional  booth 
space  on  the  Exchange's  options  floor. 
The  requests  substantially  outnumber 
the  booth  space  that  is  now  available. 
Many  of  the  presently  vacant  booths  are 
located  in  non-prime  areas  [prime  area 
is  defined  as  a  booth  either  near  a 
trading  crowd,  near  posts  that  are 
active,  or  near  a  central  passageway). 
There  are  also  a  number  of  booth  spaces 
which  are  not  being  effectively  utilized 
by  member  firms.  In  some  cases, 
member  firms  are  unwilling  to  vacate 
underutilized  booth  space  for  real- 
location to  other  member  firms  that 
have  shown  a  substantial  business  need 
for  more  booth  space.  Consequently, 
staff  has  found  it  necessary  to  formulate 
a  policy  that  would  allocate  the  booth 
space  on  the  Exchange's  options  floor 
based  on  a  member  firm's  utilization  of 
such  booth  space. 

The  Booth  Allocation  Formula  was 
devised  to  allocate  booth  space  to 
member  firms  by  taking  into 
consideration  historical  trading  data 
(number  of  trades  and  contracts)  and 
the  number  of  employees  used  to 
support  each  operation.  The  formula 
also  takes  into  consideration  the 
differing  space  requirements  of  the 
market  maker  clearing  firms  and  the 
retail/stock  execution  firms.  The 
formula  is  to  be  used  in  conjunction 
with  Booth  Utilization  and  Subordinate 
Issues. 

The  Booth  Utilization  Guidelines  were 
devised  to  define  effective  use  of  booth 
space  by  specifying  requirements  such 
as  the  support  equipment  (e.g.,  Quotron), 
the  number  of  operational  phone  lines, 
and  the  occupancy  levels  in  each  booth. 

Additional  issues  are  addressed  in  the 
Subordinate  Issues  section.  The  practice 
of  one  firm  subleasing  to  another  is 
prohibited  in  this  section.  Subleasing  is 
considered  ineffective  utilization  of 
booth  space  by  the  primary  firm  renting 
the  space.  However,  a  firm  may  place  a 
telephone  or  drop  line  in  another  firm's 
booth  space.  The  Exchange  will  control 
the  placement  of  a  member  firm's 
equipment  in  a  booth  space  it  is  not 
leasing,  as  well  as  charge  an  installation 
fee. 

The  Booth  Alteration  section  allows 
the  Exchange  to  control  any  alterations 
a  lessee  member  firm  may  wish  to  make 
to  its  allocated  booth  space.  It  also 
requires  that  a  member  firm  pay  for 
booth  space  alterations  and  restore  the 
booths  to  their  original  conditions  when 
vacated. 

If  any  member  firms  merge,  the  booth 
space  of  the  member  firm  merging  into 
the  surviving  firm,  either  operationally 


or  otherwise,  will  revert  back  to  the 
Exchange  for  reallocation  as  the 
Exchange  deems  appropriate. 

Member  firms  may  request  booth 
space  under  the  Anticipated  Volume 
section  when  they  are  not  entitled  to  it 
based  upon  the  Booth  Allocation 
Formula  or  the  Booth  Utilization 
Guidelines.  The  Exchange  will 
determine  if  the  reason  for  the  request  is 
warranted  (i.e.,  new  accounts,  projected 
business  growth,  etc.).  Any  booth  space 
allocation  is  subject  to  review  by  the 
Exchange  at  a  later  date. 

The  requirements  of  firms  who 
primarily  provide  equity  stock  execution 
services  to  the  market  makers  are  lower 
than  the  retail  or  market  maker  clearing 
firms  and  must  therefore  be  controlled 
so  as  to  avoid  the  allocation  of 
contiguous  booth  space  whenever 
possible. 

In  addition  to  regular  reviews  of  each 
member  firm's  order  flow  (trades, 
contracts),  the  Exchange  expressly 
reserves  the  right  to  maintain  or  recall 
5%  of  the  total  booth  space  available  in 
order  to  satisfy  any  nev*  or  additional 
requests  for  booth  space  on  the  options 
floor.  However,  the  Exchange  will 
evaluate  any  recall  of  booth  space 
based  on  the  Utilization  Guidelines.  Any 
booth  space  vacated  by  a  member  firm 
will  revert  back  to  the  Exchange  for 
allocation. 

The  proposed  Booth  Allocation  Policy 
is  consistent  with  the  requirements  of 
the  Securities  and  Exchange  Act  of  1934 
("the  Act")  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
in  that  it  will  provide  for  an  equitable 
allocation  of  booth  space  among  its 
members  utilizing  the  facilities  of  the 
PSE. 

The  PSE  believes  that  this  booth 
space  alocation  policy  is  consistent  with 
section  6(b)(5)  of  the  Act,  which 
provides,  in  pertinent  part,  that  the  rules 
of  the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunissioo  Action 

I  Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjing  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  7, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz, 
Secretary. 

Dated:  November  9, 1988. 
(FR  Doc  88-26475  Filed  11-15-88;  8:45  am] 
BILUNG  CODE  a01(H>1-« 


DEPARTMENT  OF  STATE 
[CM-8/1239] 

Study  Group  2  of  the  U.S.  Organization 
for  the  International  Radio 
Consultative  Conwnitte*  (CCIR); 
Meeting 

I  The  Department  of  State  announces 
that  Study  Group  2  of  the  U.S. 


Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  November  30, 1988  in  Room  521J 
of  the  National  Aeronautico  and  Space 
Administration  (NASA),  600 
Independence  Avenue,  SW., 
Washington,  DC.  The  meeting  will  begin 
at  1:00  p.m. 

Study  Group  2  deals  with 
communications  for  scientific  satellites, 
space  probes,  exploration  satellites  (e.g., 
meteorological  and  geodetic)  and  with 
interference  problems  concerning  the 
radio  and  radar  astronomy  services.  The 
purpose  of  the  meeting  is  to  discuss 
preparations  for  the  Final  Meeting  of 
Study  Group  2  in  the  Fall  of  1989. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington,  DC  20520;  telephone  (202) 
647-2592. 

Date:  November  9, 1988. 
Richaid  E.  Shrum, 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  88-26512  Filed  11-15-88;  8:45  am] 

BILUNG  CODE  471(H>7-M 


[CM-«/1237] 

Study  Group  7  of  the  US. 
Organization  for  the  International 
Radio  Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  7  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  December  2, 1988  at  the  U.S. 
Naval  Observatory,  Room  300,  Building 
52,  34th  and  Massachusetts  Avenue, 
NW.,  Washington,  DC.  The  meeting  will 
begin  at  9:30  a.m. 

Study  Group  7  deals  with  time-signal 
services  by  means  of 
radiocommunications.  The  purpose  of 
the  meeeting  is  to  discuss  preparations 
for  the  Final  Meeting  of  Study  Group  7 
in  the  Fall  of  1989. 

Members  of  the  general  pubUc  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Roger  E.  Beehler,  National  Institute  of 
Standards  and  Technology,  325 
Broadway,  Boulder.  CO  70303;  phone 
(303)  497-3281. 

Dated:  November  9, 1988. 
Ridiard  E.  Shtum. 

Chairman,  U.S.  CCIR  National  Committee. 
(FR  Doc.  88-26510  Filed  11-15-88;  8:45  am] 

BILLING  COOE  4710-07-M 


[CM-«/123«] 

Study  Groups  10  and  1 1  of  the  US, 
Organization  for  ttie  Intematlonai 
Radio  Consultathre  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Groups  10  and  11  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  December  1, 1988  at  the 
National  Association  of  Broadcasters, 
1771  N  Street.  NW..  Washington.  DC. 
The  meeting  of  Study  Group  11  will 
begin  at  10:00  a.m.;  Joint  Groups  at  12:00 
noon;  and  10  at  2:00  p.m. 

Study  Group  10  deals  with  sound 
broadcasting;  Study  Group  11  with 
television  broadcasting;  and  the  Joint 
Groups  with  program  recording  and  the 
use  of  satellites  for  broadcasting.  The 
purpose  of  the  meeting  is  to  discuss 
preparations  for  the  Final  Study  Group 
Meetings  in  the  Fall  of  1989. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
John  W.  Reiser,  Federal 
Communications  Commission, 
Washington,  DC  20554;  telephone  (202) 
254-3394. 

Date:  November  9. 1988. 
Richard  E.  Shnim. 

Chairman,  US.  CCIR  National  Committee. 
(FR  Doc.  88-26511  Filed  11-15-88:  8:45  am] 

BILUNG  COOC  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGO8S-096] 

Sul>committce  on  Marine  Occu{»ational 
Safety  and  Health,  Chemical 
Transportation  Advisory  Committee; 
Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  here  of  a 
meeting  of  the  Subcommittee  on  Marine 
Occupational  Safety  and  Health  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC).  The  meeting  will  be 
held  on  Tuesday,  December  13, 1988,  in 
Room  4234,  U.S.  Department  of 
Transportation.  Nassif  Building,  400  7th 
Street,  SW..  Washington,  DC.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.  and  end  by  3:30  p.m.  The 
Subcommittee  is  expected  to  discuss  the 
application  of  marine  occupational 
safety  and  health  programs 
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recommended  to  the  Coast  Guard  by 
Southwest  Research  Institute.  In 
addition  to  these  discussions,  a 
presentation  will  be  given  on  a  national 
network  of  medical  monitoring  and 
hazard  communication  training  services 
which  are  commercially  available  for 
the  merchant  marine  industry. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Joseph  Ocken. 
U.S.  Coast  Guard  Headquarters  (G- 
MTH-1),  2100  Second  Street,  SW., 
Washington.  DC  20593,  (202)  267-1577. 

Dated:  November  7, 1988. 
M.I.  Schiro, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
En  vironmental  Protection. 

[FR  Doc.  88-26477  Filed  11-15-88;  8:45  am] 

BILLING  CODE  4910-14-M 


Maritime  Administration 
[Docket  S-8381 

International  Shipholding  Corp.; 
Application  for  Permission  To  Acquire 
Waterman  Marine  Corp.  and  Waterman 
industries  Corp. 

In  connection  with  its  planned 
acquisition  of  Waterman  Marine 
Corporation  and  Waterman  Industries 
Corporation,  including  certain  of  its 
subsidiaries  (Waterman),  International 
Shipholding  Corporation  and  its 
subsidiaries  (ISC)  by  letter  dated 
November  4, 1988,  requested  all 
consents,  waivers,  and  permissions 
required  pursuant  to  sections  608,  804, 
and  805(a)  of  the  Act.  ISC  further 
requested  all  other  administrative 
approvals  or  waivers  that  the  Maritime 
Administration  (MARAD)  may  require 
pursuant  to  the  Act  or  any  provisions 
contained  in  the  operating-differential 
subsidy  (ODS)  contracts  held  by 
Waterman  Steamship  Corporation,  the 
vessel  operating  subsidiary  of 
Waterman. 

ISC  is  a  publicly-held  Delaware 
Corporation  with  its  headquarters 
located  in  New  Orleans,  Louisiana. 
Through  its  subsidiaries,  ISC  also 
maintains  principal  offices  in  New  York 
and  Rotterdam,  plus  a  network  of  agents 
in  other  major  cities  around  the  world. 
ISC  states  that  it  is  a  citizen  of  the 
United  States  as  defined  by  section 
905(c)  of  the  Act  for  Title  VI  purposes. 

ISC  was  formed  in  1978  as  a  holding 
company  and  its  only  significant  assets 
consist  of  the  capital  stock  of  its 
corporate  subsidiaries.  ISC's  principal 
operating  subsidiaries  are  Central  Gulf 
Lines,  Inc.  (Centnl  Gulf),  a  Delaware 


Corporation,  and  LCI  Shipholdings,  Inc. 
(LCI),  a  Liberian  Corporation. 

Central  Gulf  owns  and  operates  eight 
U.S.-flag  ocean-going  vessels,  including 
three  LASH  vessels  and  a  full 
complement  of  U.S.-flag  LASH  barges, 
two  pure  car  carriers,  two  breakbulk 
vessels  and  one  RO/RO  vessel.  The  two 
car  carriers  are  under  contract  to  carry 
Toyota  Motor  Corporation  and  Honda 
Motor  Corporation  vehicles  from  Japan 
to  the  United  States.  One  of  the  Central 
Gulf  LASH  vessels  is  on  charter  to 
Waterman  Steamship  Corporation  for 
operation  on  Trade  Route  (TR)  18/17. 
pending  MARAD  approval.  Central 
Gulfs  other  five  U.S.-flag  ocean-going 
vessels  are  presently  on  charter  to  the 
Military  Sealift  Command  (MSC). 
Central  Gulf  also  owns  three  and 
charters-in  147  river  barges,  plus  14  U.S.- 
flag  towboafs. 

LCI  owns  and  operates  a  fleet  of  ten 
Liberian-flag  ocean-going  vessels, 
including  three  LASH  vessels  and  a  full 
complement  of  LASH  barges,  two  pure 
car  carriers,  one  breakbulk  vessel,  three 
LASH  feeder  vessels,  and  one  self- 
propelled  LASH  feeder  vessel.  LCI's 
vessels  generally  operate  around  the 
world  under  medium  to  long-term 
contracts. 

ICS,  through  its  subsidiaries  New 
Combo,  Inc.  and  Second  Probo,  Inc.  also 
owns  a  50  percent  interest  in  two  foreign 
corporations  that  will  own  and  charter- 
out  three  specialized  product/bulk/ore 
vessels  scheduled  for  delivery  during 
the  next  four  months.  These  vessels  will 
be  under  long-term  charter  to  a 
European  marketing  pool  that  primarily 
deals  in  foreign-to-foreign  markets.  ISC 
claims  it  will  have  no  involvement  in  the 
operating  or  marketing  of  these  vessels. 
ISC  also  owns  a  minority  (one-third) 
investment  in  A/S  Havtor  (Havtor),  a 
Norwegian  company  that  in  turn  owns 
minority  interests,  through  Norwegian 
limited  partnerships,  in  highly- 
specialized  ships  that  carry  liquid 
petroleum  gas,  ethylene,  and  ammonia, 
plus  several  dry  bulk  ships.  All  of  the 
Havtor  ships  are  under  long-term 
charter  to  European  marketing  pools. 

ISC  has  several  subsidiaries  that 
provide  chartering,  brokerage,  fleeting, 
loading,  and  husbanding  services  to 
their  ISC  affiliates,  and  a  subsidiary  that 
provides  brokerage  services  to 
exporters.  ISC  also  owns  a  minority 
equity  interest  in  two  management  firms 
offering  ship  services  in  Norway,  the 
Netherlands,  and  Singapore.  ISC  claims 
that  these  companies  do  not  materially 
contribute  to  ISC's  profits  or  revenues, 
but  they  facilitate  vessel  operations  by 
avoiding  reliance  on  unafflliated  third 
parties  for  services. 


Through  its  subsidiary.  Waterman 
Steamship  Corporation,  Waterman 
currently  operates  three  U.S.-flag  LASH 
vessels  (two  of  which  it  charters  under 
capitalized  leases)  and  one  C5-S-75a 
cargo  vessel  chartered  from  American 
President  Lines,  Ltd.  on  TR  18/17 
between  U.S.  Atlantic  and  Gulf  ports 
and  ports  in  the  Middle  East  and  South 
and  Southeast  Asia.  Under  long-term 
agreements  with  unaffiliated  vessel 
owners.  Waterman  also  operates  three 
U.S.-flag  RO/RO  vessels  that  are  time 
chartered  to  the  MSC  under  the  TAKX 
Program.  Waterman's  TR  18/17  service 
is  operated  pursuant  to  a  Waterman 
Operating-Differential  Subsidy 
Agreement  (ODSA),  Contract  MA/MSB- 
115,  which  expires  on  June  3, 1991. 
Waterman  also  is  a  party  to  two  other 
existing  ODSAs  with  MARAD, 
Contracts  MA/MSB-378  and  MA/MSB- 
450  which  continue  in  effect  until  1996 
and  1998,  respectively. 

ISC  states  that  following  the  proposed 
acquisition.  Waterman  will  be 
separately  operated,  with  separate 
accounting,  under  its  own  name,  as  a 
wholly-owned  subsidiary  of  ISC.  The 
membership  of  the  Board  of  Directors  of 
Waterman  will  be  revised,  but  senior 
Waterman  executives  will  retain  their 
positions  pursuant  to  the  terms  of  13 
employment  contracts  for  periods 
ranging  from  three  to  five  years.  Absent 
unforeseen  changes  in  the  ODS  program 
or  the  TAKX  programs.  ISC  has  no 
current  plans  to  alter  significantly  the 
operations  of  Waterman.  However, 
ISC's  subsidiaries  have  extensive 
experience  operating  vessels  identical  or 
similar  to  the  vessels  operated  by 
Waterman,  and  ISC  believes  that  its 
acquisition  of  Waterman  will  lead  to 
long-term  improvement  in  waterman's 
financial  performance  and  stability.  ISC 
believes  that  this,  in  turn,  will  serve  to 
strength  the  overall  standing  and 
performance  of  the  U.S.  merchant 
marine. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application  for 
sections  608,  804,  and  805(a)  permission 
and  desiring  to  submit  comments 
concerning  the  application  must  file 
written  comments  in  triplicate,  to  the 
Secretary,  Maritime  Administration, 
Room  7300.  Nassif  Building.  400  Seventh 
Street,  SW..  Washington.  DC  20590.  by 
the  close  of  business  5:00  p.m.  on 
Wednesday.  December  7. 1988.  If  such 
comments  deal  with  section  805(a) 
issues,  they  should  be  accompanied  by  a 
petition  for  leave  to  intervene.  The 
petition  should  state  clearly  and 
concisely  the  grounds  of  interest  and  the 
alleged  facts  relied  on  for  relief. 


If  no  petitions  for  leave  to  intervene 
on  section  805(a]  issues  are  received 
within  the  specified  time,  or  if  it  is 
determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations:  (a) 
Could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
international  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  20.804  Operating-Differential 
Subsidies  (ODS)  and  20.800  Construction- 
Differential  Subsidies  (CDS)) 
By  order  of  the  Martime  Administrator. 


Dated;  November  14. 1988. 
Joel  C.  Richard, 

Assistant  Secretary. 

(FR  Doc.  88-26619  Filed  11-15-88;  8:45  am] 
BILUNG  CODE  4910-11-M 


(Docket  No.  M-009] 

Identification  of  American  Market 
Capacity  for  Marine  Hull  Insurance 

On  June  20, 1988,  MARAD  published 
in  the  Federal  Register  a  fmal  rule  to 
govern  the  placement  of  marine  hull 
insurance  on  subsidized  and  Title  XI 
program  vessels  (53  FR  23112).  This  rule 
became  effective  July  20, 1988.  Section 
249.9  of  the  rule  requires  that  the 
American  insurance  market  be  given  an 
opportunity  to  compete  for  the 
placement  of  marine  hull  insurance  on 
each  vessel.  This  section  requires  that 
owners  or  insurance  brokers  certify  to 
the  Maritime  Administration  (MARAD) 
in  certain  situations  that  American 
markets  have  been  offered  the  business. 
When  more  than  50  percent  of  the 
placement  is  foreign,  the  broker  must 

U.S.  Market  Capacity 


now  certify  that  at  least  50  percent  of 
the  American  market  (measured  in 
terms  of  capacity)  was  offered  the  risk. 
If  more  than  75  percent  is  placed  foreign, 
the  broker  must  certify  that  75  percent  of 
the  American  market  was  offered  the 
risk. 

This  procedure  requires  MARAD  to 
identify  all  qualified  American 
underwriters  and  their  respective 
capacities,  and  to  make  such 
information  available  to  vessels  owners 
and  brokers.  On  August  2, 1988,  a  notice 
was  published  in  the  Federal  Register 
for  the  purpose  of  soliciting  this 
information  from  American 
underwriters.  Shown  below  is  a  list  of 
American  market  underwriters  which 
MARAD  has  compiled  from  the 
responses  received.  The  list  indicates 
the  separate  capacities  for  Blue  Water. 
Non  Blue  Water  and  Drill  Rig  marine 
hull  insurance. 

Date:  November  9, 1988. 

Joel  C  Richard, 

.Assistant  Secretary.  Maritime 
Administration. 


AIG  Oil  Rig  Division 

American  Home  Assurance  Company 

New  Hampshire  insurance  Company 

National  Union  Fire  Insurance  Company 
All  American  Marine  Slip 

Continental  Insurance  Company 

The  fidelity  Casualty  Company  of  New  York 

The  Firemen's  Insurance  Company  of  Newark.  N.J. 

Allianz  Insurarx^  Company 

American  Hull  Insurance  Syndicate 

American  International  Marine  Agency 

American  Home  Assurarx*  Company 

New  Hampshire  Insurance  Company 

National  Union  Fire  Insurance  Company 
Atlantic  Mutual  Companies 

Atlantic  Mutual  Insurance  Company 

Centennial  Insurance  Company 

American  Offshore  Insurance  Syndicate 

Commercial  Union  Insurance  Companies 

Donald  H.  Miller,  Inc 

Peeriess  Insurance  Company 
I     Excelsior  Insurance  Company 
'     Tt>e  Netheriands  Insurance  Compar«y 
Fireman's  FurxJ  Insurance  Companies 

Piremans  Furxl  Insurance  Company 

.     National  Surety  Corporation 

!     American  Insurance  Company  thru  Frank  B.  Wetzel  A  Company. 

Mighlands  Insurance  Company 

The  Home  Insurance  Company 

Houston  Casualty  Company 

Insurance  Company  of  North  America 

International  Marine  Underwriters 

United  States  Fire  Insurance  Company 
Manne  Office  of  America  Corp.. 
Mutual  Marine  office,  Inc.. 

Arkwffight  Mutual 

Utica  Mutual 

New  York  Marine  and  General 
Navigators  Management  Corp.. 

Navigators  Insurance  Company 

Cotonia  Insurance  Company— U.S.  Branch 
New  York  Marine  Managers  Inc 


Blue  water 


$5,000,000 


30 
5 


000,000 
.000.000 


10.000.000 


,000,000 
,000,000 
,000,000 
,000,000 
,000,000 

,250.000 
,000.000 


5,000,000 


6.000.000 


Nor  blue 
water 


$5,000,000 


500.000 


5.000.000 


2.000.000 


2.000.000 
10,000.000 


5,000,000 


4,000,000 
7,000.000 
2.000,000 
5,000.000 
2,000,000 

5,000,000 
2,000,000 


Drill  rigs 


$50,000,000 


27,500,00" 


25,000.000 


7,500.000 


10.000.000 


2.000.000 

10,000.000 


14,000,000 


2.000.000  I       15,000,000 
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U.S.  Market  Capacity— Continued 


Progressive  Casualty  rnsurance  Company 
Remsuf  ance  Cwpowtiow  o»  New  Yorts 
Chnstiania  General  Insurance  Corp. 
Pemieytwana  Luinbermana  Mutual  Ins.  Co. 
Colonia  Insurance  Company— U.S  Branch 
United  Reinsurance  CorpowBon  o«  NY. 
United  Fire  and  Casualty  Company 

Reliance  Insurance  Company 

Royal  Insurance  Company. 


St.  Paul  Fire  and  Marine  Insurance  Company 

Talbot,  Bird  A  Co..  Inc — 

AJtMtfTy  Insurance  Company  .... 

Texas  Mariwe  Undwwntera  Agency.  Inc  (SEE  New  York  Manne  Managers  Inc.) 

Wausau  Insurance  Companiea 

Wm.  H.  McGee  S  Co.,  Inc _ 

Wm.  H.  McGee  «  Co.,  Inc - 

Sun  Insurance  Company  t*  New  York 


[FR  Doc.  88-264t8  Filed  ll-lS-88;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Highway  Safety  Program;  Amendment 
of  Conforming  Products  List  of 
Evidential  Breath  Testing  Devices 

AGENCY:  National  Highway  Safety 
Administration  (NHTSA).  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the 
Conforming  Products  List  of  instruments 
which  have  been  found  to  conform  to 
the  Model  Specifications  for  Evidential 
Breath  Testing  Etevices  (49  FR  48854). 
EFFECTWE  DATE  November  16. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Robin  Mayer,  Office  of  Alcohol  and 
State  Programs.  NTS-21.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW..  Washington, 
DC  20590;  Telephone:  (202)  386-fl825. 
SUPPLEMENTARY  INFORMATKMI:  On 
November  5, 1973.  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
published  the  Standards  for  Devices  to 
Measure  Breath  Alcohol  (38  FR  30459). 
A  Qualified  Products  List  of  Evidential 
Breath  Measurement  Devices  comprised 
of  instruments  that  met  this  standard 
was  first  issued  on  November  21, 1974 
(39  FR  41399). 

On  December  14. 1984  (49  FR  48854). 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Evidential 
Breath  Testing  Devices,  and  published 
in  Appendix  D  to  that  notice  (49  FR 
48864),  a  conformig  products  list  (CPL) 
of  instruments  that  were  found  to 
conform  to  the  Model  Specifications. 
Amendments  to  die  CPL  have  been 


published  in  the  Federal  Register  since 
that  time. 

Since  the  last  publication  of  the  CPL. 
a  number  of  devices  have  been  tested  in 
accordance  with  the  Model 
Specifications.  These  tests  bidicate  that 
four  (4)  evidential  breath  testing 
instruments,  not  previously  on  the  CPL 
conform  to  the  Model  Specifications. 
These  instruments  include:  CMI.  Inc's 
Intoxilyzer  PAC 1200.  Intoxilyzer  5000 
(CAL  DOJ),  and  Intoxilyzer  5000  (VA); 
and  Intoximeters,  Inc's  Intoximeter  3000 
(rev  Bl). 

Further,  since  the  manufacturer  of  the 
BAC  Datamaster  has  changed  from 
Verax  Systems,  Inc..  to  National  Patent 
Analytical  Systems,  Inc..  the  agency  has 
retested  the  instrument.  This  device 
remains  in  conformance  with  the  Model 
Specifications,  and  the  CPL  has  been 
revised  to  include  both  the  previous  and 
current  manufacturer.  In  addition, 
several  typographical  errors  found  in 
prior  Conforming  Products  Lists  have 
been  corrected. 

The  Conforming  Products  list  is 
therefore  amended  as  follows: 

Conforming  Products  Ust  of  Eviden- 
tial Breath  Measurement  Devices 


Manufacturer  and  model 

Mobile 

Noo- 
mobile 

Alcohol            Countermeasuros 
System.  Inc.  Port  Huron.  Ml: 
Alort  J3AD                      

X 

X 

BAC    Systems.    Inc.    Ontaho. 
Canada: 
Breath  Analysw  Computer — 
CAMEC    ltd.     North    Shields, 
Tyne  and  Ware,  England: 

IR  Breath  Analyzer  ...„ 

CMI.  Inc.,  Mintum,  CO: 
Intoxilyzer  Model: 
401 1                      

X 

X 
X 

X 

X 

4011A                           

X 

X 

401 1AS..    ..     _ 

X 

X 

Blue  water 


2,500,000 


aooo,ooo 


Nontilue 
water 


4,000,000 

25,000,000 

2,000,000 

2,000,000 


5.000.000 
1,000,000 
1,000,000 


Drill  rigs 


103,750.000         97,000.000 


161,000,000 


CONFORMING  PRODUCTS  LIST  OF  EVIDEN- 
TIAL Breath  Measurement  Devices— 
Continued 


Manufacturer  and  model 


Mobile 


4011AS-A „.. 

4011AS-AQ 

4011  AW 

4011A27-10100 

4011A27-10100  with  filter 

5000 

5000  (w/Cal.  Vapor  Re-Circ). 

5000  (w/3/8"  ID  Hose 
option). 

5000  (CAL  DOJ) 

5000  (VA) 

PAC  1200 ~ 

Decator  Electronics,  Decator,  IL: 

Alco-Tector  mode  500  _ _ 

Intoximeters,  Inc.,  SL  Louis,  MO: 

Pfxjto  Electric  Intoximeter 

GC  Intoximeter  MK  II 

GC  Intoximeter  MK  IV 

Auto  Intoximeter 


Intoximeter  Model: 

3000 

3000  (rev  Bl) 

3000  (rev  B2) 

3000  (rev  B2A) 

Alco-Sensor  III _.„___ 

Alco-Sensor  IIIA _.. 

RBTIII 

Komyo  Kitagawa.  Kogyo,  K.K.: 

Alcolyzer  DPA-2 

Breath    Alcohol    Meter    PAM 
101B. 
Lion  Laboratories,  Ltd.,  Cardiff, 

Wales.  UK: 

Alcolmeter  Model: 

AE-D1 

SD-2 

EBA 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

x.._.. 


X 

X 

X. 

X 

X 

X 

X. 

X 

x...._ 

X 


Non- 
mobile 


Auto-Alcolmeter. 


Luckey  Laboratories,  San  Bema- 
dino,  CA: 
Alco-Analyzer  Model: 

1 000 

2000 - 

National  Draeger,  Inc.  Pittsburg, 
PA 
Alcotest  Model: 

7010 

7110 „. 


X-.. 
X._ 


(CONFORMING  PRODUCTS  LIST  OF  EVIDEN- 
TIAL Breath  Measurement  Devices— 
Continued 


Manufacturer  and  model 


Breathalyzer  Model: 

900 

900A 

900BG 

National  Patent  Analytical  Sys- 
tems, Inc.,  East  Hartford,  CT: 

BAC  Datamaster 

Omicron  Systems.  Palo  Alto,  CA: 
Intoxilyzer  Model: 

4011 

4011  AW 

Siemans-Allis,  Cherry  Hill,  NJ: 

Alcomat 

Alcomat  F 

Smith  and  Wesson  Electronics, 
Springfiold,  MA: 
Breathalyzer  Model: 

900 

900A 

1000 

2000 

2000  (no-Humidity  Sensor).... 
Stephenson  Corp.: 

Breathalyzer  900 

Verax    Systems,    Inc.,    Fairport, 
NY; 

The  BAC  Verifier 

BAC  Verifier  Datamaster 

BAC  Verifier  Datamaster  II 


Mobile 


Non- 
mobile 


{23  U.S.C.  402;  delegations  of  authority  at  49 

CFR  1.50  and  501.) 

George  Reagle, 

Associate  Administrator  for  Traffic  Safety 

Programs. 

[FR  Doc.  88-26400  Filed  11-10-68: 11:49  am] 

BILLING  CODE  4S10-59-M 


DEPARTiMENT  OF  THE  TREASURY 

Pubiic  Information  Coiiection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  9. 1988. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  95-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0134 

Form  Number:  1128 

Type  of  Review:  Resubmission 


Title:  Application  for  Change  in 
Accoimting  Period 

Description:  Form  is  needed  in  order  to 
process  taxpayers'  requests  to  change 
their  accoimting  period.  All 
information  requested  is  used  to 
determine  whether  the  application 
should  be  approved.  Respondents  are 
taxable  and  nontaxable  entities 
including  individuals,  partnerships, 
corporations,  estates,  tax-exempt 
organizations  and  cooperatives. 

Respondents:  Individuals  or  households 
Farms,  Businesses  or  other  for-profit. 
Non-profit  institutions.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
20,000 

Estimated  Burden  Hours  Per  Response: 
Recordkeeping,  16  hours  1  minute 
Learning  about  the  law  or  the  form.  6 

hours  56  minutes 
Preparing  the  form,  8  hours  5  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS,  16  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
632,800  hours 

OMB  Number  1545-1004 

Form  Number:  1120-REIT 

Type  of  Review:  Resubmission 

Title:  U.S.  Income  Tax  Return  for  Real 
Estate  Investment  Trusts 

Description:  Form  1120-RErr  is  filed  by 
a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  REIT  in  order 
to  report  its  income  and  deductions 
and  to  compute  its  tax  liability.  IRS 
uses  Form  1120-REn'  to  determine 
whether  the  REIT  has  correctly 
reported  its  income,  deductions,  and 
tax  liability. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  250 

Estimated  Burden  Hours  Per  Response: 
Recordkeeping,  53  hours  49  minutes 
Learning  about  the  law  or  the  form,  22 

hours  38  minutes 
Preparing  the  form.  63  hours  35 

minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS,  11  hours  6  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reprting  Burden:  37,820 
hours 

Clearance  Officer:  Garrick  Shear  ,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Officer  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  88-26412  Filed  11-15-88;  8:45  am] 
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Fiscal  Service 

1989  Fee  Schedule  for  tlie  Transfer  of 
U.S.  Treasury  Book-Entry  Securities 
Held  at  Federal  Reserve  Banks 

agency:  Department  of  the  Treasury. 

Fiscal  Service.  Bureau  of  the  Public 

Debt. 

action:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  has  revised  the  schedule  of 
fees  that  will  be  used  in  1989  for 
assessing  charges  on  the  transfer  of 
book-entry  Treasury  securities  between 
accounts  of  depository  institutions 
maintained  at  Federal  Reserve  Banks 
and  Branches.  The  revised  fee  schedule 
is  based  on  an  anticipated  increase  in 
the  cost  of  providing  the  Treasury  book- 
entry  securities  transfer  service. 
EFFECTIVE  DATE:  January  3, 1989. 

FOfl  FURTHER  INFORMATKM  CONTACT. 
Carl  M.  Locken,  Jr.,  Assistant 
Commissioner  (Financing).  Bureau  of  the 
Public  Debt,  Room  534.  E  Street  Building. 
Washington.  DC  20239-0001,  (202)  37&- 
4350. 

Kerry  Lanham,  Government  Securities 
Specialist,  Bureau  of  the  Public  Debt, 
Room  534,  E  Street  Building. 
Washington,  DC  20239-0001.  (202)  376- 
4350. 

William  A.  Saunders,  Government 
Securities  SpeciaHst,  Bureau  of  the 
Public  Debt.  Room  534.  E  Street  Building, 
Washington,  DC  20239-0001,  (202)  376- 
4350. 

SUPPLEMENTARY  INFORMATKMT.  On 

October  1, 1985.  the  Department  of  the 
Treasiuy  established  a  fee  schedule  for 
the  transfer  of  Treasury  book-entry 
securities  between  accounts  of 
depository  institutions  maintained  at 
Federal  Reserve  Banks  and  Branches. 
The  fees,  which  have  remained 
unchanged  since  1985.  apply  to  on-line 
Treasury  transfers  originated,  off-line 
Treasury  transfers  originated,  and  off- 
line Treasury  transfers  received. 
Treasury  transfer  reversals  are  not 
currently  assessed  fees. 

Based  on  a  recent  review  of  book- 
entry  costs  and  voliunes.  the  Treasury 
determined  that  the  cost  of  providing  the 
Treasury  book-entry  transfer  service  in 
1989  will  increase,  even  though  the 
volume  of  Treasury  book-entry  transfers 
processed  between  accounts  is  expected 
to  remain  virtually  unchanged.  To  the 
extent  possible.  Treasury  attempts  to 
establish  fees  that  will  recover  the  cost 
of  processing  book-entry  transfers. 

Consequently,  effective  January  3, 
1989,  the  Treasury  will:  (1)  Increase  the 
fee  for  on-line  Treasury  transfers 
originated  from  $1.50  to  $1.65  per 
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transfer;  (2)  increase  the  fee  for  off-line 
Treasury  transfers  originated  and  off- 
line Treasury  transfers  received  from 
$6.25  to  $6.40  per  transfer  and  (3)  charge 
a  fee  to  receivers  of  on-line  and  off-line 
Treasury  transfer  reversals  ($1.65  per 
on-line  Treasury  transfer  reversal 
received  and  $6.40  per  off-line  Treasury 
transfer  reversal  received). 

No  fees  are  currently  proposed  for:  (1) 
On-  and  off-line  reversals  originated  or 
(2)  transfers  to  and  from  collateral 
accounts  supporting  borrowings  from 
the  Federal  Reserve  or  Treasury 
deposits  (i.e..  transfers  to  and  from 
Discount.  Treasury  Tax  &  Loan,  and 
Circular  176  accounts). 

The  determination  to  charge  fees  for 
Treasury  transfer  reversals  received  is 
based  on  the  premise  that  the  purpose  of 
transfer  reversals  is  to  enable  the 
receiver  (the  original  sender)  to  correct 
original  transfers  that  were  sent  in  error, 
and  that  the  original  sender  should 
absorb  the  cost  of  processing  the 
transfer  reversal.  Because  the 
processing  and  associated  costs  of 
transfer  reversals  are  identical  to  those 


of  regular  securities  transfers,  the 
Treasury  intends  to  charge  the  same  fee 
for  transfer  reversals  received  that  it 
currently  charges  for  regular  securities 
transfers. 

The  cumulative  effect  of  these 
developments  is  expected  to  be  a  net 
increase  in  total  Treasury  transfer  fees 
for  1989  commensurate  with  the 
anticipated  increase  in  the  cost  of 
providing  the  Treasury  transfer  service. 
The  Treasury  expects  that  the  new  fees 
will  result  in  the  full  recovery  of  the 
costs  associated  therewith. 

The  fees  described  in  this  notice  apply 
only  to  the  transfer  of  Treasury  book- 
entry  securities.  The  Federal  Reserve 
System  assesses  fees  to  recover  the 
costs  associated  with  the  processing  of 
the  funds  component  of  Treasury  book- 
entry  transfer  messages,  and  the  costs 
associated  with  providing  book-entry 
services  for  Government  agencies.  The 
Federal  Reserve  fees  for  these  services 
are  set  out  in  a  separate  notice 
published  November  4. 1988,  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System. 


While  Treasury  book-entry  tranfer 
fees  will  increase.  Federal  Reserve  fees 
for  the  funds  component  of  Treasury 
book-entry  tranfers  will  decrease, 
leaving  the  combined  fees  for  Treasury 
book-entry  tranfers  unchanged  for  1969. 

The  following  is  the  Treasury  fee 
schedule  that  will  be  effective  January  3, 
198a  for  the  Treasury  book-entry 
transfer  service: 

1989  Fee  Schedule 

On-line  transfers  originated:  $1.65  per 

tranfer 
Off-line  transfers  originated:  $6.40  per 

tranfer 
Off-hne  transfers  received:  $6.40  per 

tranfer 
On-line  reversal  transfers  received: 

$1.65  per  tranfer 
Off-line  reversal  transfers  received  $6.40 

per  tranfer 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

Date;  November  9, 1988. 
[FR  Doc.  88-26508  Filed  11-15-88;  B:45  am] 
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FEDERAL  COMMUNICATIONS  COMMISSION: 

November  10. 1968. 

FCC  to  Hold  Open  Commission  Meeting, 
Thursday.  November  17.  1988 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  November  17, 1988,  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Room  856.  at  1919  M  Street,  NW.. 
Washington.  DC. 

Agenda.  Item  No.,  and  Subject 

Private  Radio — 1 — Title:  Report  on  the  Status 
of  Frequency  Coordination  in  the  Private 
Land  Mobile  Radio  Services.  Summary: 
The  Report  examines  the  current  status  of 
the  frequency  coordination  process. 

Common  Carrier — 1 — Title:  Contel  ASC 
Request  for  Reassignment  of  its  ASC-2 
Satellite.  Summary:  The  Commission  will 
consider  Contel  ASC's  application  for 
reassignment  of  its  ASC-2  Satellite  from  its 
current  location  at  83°  W.L.  to  99°  W.L. 

Agenda  Item  No.  Subject 

Common  Carrier — 2 — Title:  Authorization  of 
New  Domestic  Fixed-Satellites  and 
Assignment  of  Orbit  Locations.  Summary: 
The  Commission  will  consider  applications 
for  authority  to  construct  and  launch  new 
ppace  stations  in  the  Domestic  Fixed- 
Statllite  Service.  It  also  will  consider  an 
orbit  assignment  plan  for  new  and 
previously  authorized  space  stations. 

Common  Carrier— 3— Title:  In  the  Matter  of 
Filing  and  Review  of  Open  Network 
Architecture  (ONA)  Plans,  CC  Docket  No. 
88-2,  Phase  I.  Summary:  The  Commission 
will  consider  whether  to  approve  the  Open 
Network  Architecture  (ONA)  plans  filed  by 
the  Bell  Operating  Companies. 

Common  Carrier— 4— Title:  In  the  Matter  of 
Filing  and  review  of  Open  Network 
Architecture  (ONA)  Plans.  CC  Dock  No. 
88-2.  Phase  II.  Summary:  The  Commission 
will  consider  whether  to  approve  the  Open 
Network  Architecture  (ONA)  plan  filed  by 
AT&T. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  88-26521  Filed  11-11-88;  11:17  am] 

BILLING  CODE  6712-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

November  9, 1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-409).  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
TIME:  November  16. 1988, 10:00  a.m. 
place:  825  North  Capitol  Street,  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

*  Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Secretary. 
Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  886th  Meeting — 
November  16, 1988,  Regular  Meeting  (10:00 
a.m.) 

CAP-1. 

Project  No.  2520-001,  Great  Northern 
Nekoosa  Corporation 
CAP-2. 

Project  No.  2680-007.  Consumers  Power 
Company  and  The  Detroit  Edison 
Company 
CAP-3. 
Project  No.  6780-004,  Enviro  Hydro 
Incorporated 
CAP-4. 

Project  No.  10405-004,  Craig  W.  Scott 
CAP-5. 
Docket  No.  UL88-24-«n,  City  of 
Martinsville,  Virginia 
CAP-«. 
Project  No.  2785-005.  Wolverine  Power 
Corporation 
CAP-7. 

Project  No.  6456-005,  Village  of  Green 
Island,  New  York 
CAP-8. 

Project  No.  8763-003,  Power  Mining,  Inc. 
CAP-fl. 
Docket  No.  UL87-30-001.  Kirkway  Electric 
Corporation 
CAP-10. 


Project  No.  7269-004.  James  B.  Boyd  and 
Janet  A.  Boyd 
CAP-11. 
Project  No.  7707-001.  Souhegan 

Hydropower  Company 
Project  No.  8714-000.  Pennichuck  Water 
Works.  Inc. 
CAP-1 2. 
Docket  No.  ER88-619-000.  Gulf  States 
Utilities  Company 
CAP-1 3. 

Docket  Nos.  ER82-774-006  and  008. 
Nantahala  Power  and  Light  Company 
and  Tapoco,  Inc. 
CAP-14. 

Docket  No.  ER84-56O-004.  Union  Electric 
Company 
CAP-15. 

Docket  No.  EC87-19-000.  Southwestern 
Public  Service  Company  and  Black  Mesa 
Power  Company 
CAP-1 6. 

Docket  No.  EL87-55-O01.  City  of  Holyoke 
Gas  and  Electric  Department.  City  of 
Westfield  Gas  and  Electric  Light 
Department.  Marblehead  Municipal  Light 
Department,  Middleborough  Municipal 
Gas  and  Electric  Department.  North 
Attleboro  Electric  Department.  Peabody 
Municipal  Light  Plant,  Shrewsbury 
Electric  Light  Department.  Templeton 
Municipal  Light  Plant,  Town  of  Boylston 
Municipal  Light  Department,  Town  of 
Hudson  Light  and  Power  Department, 
Town  of  Littleton  Municipal  Light  and 
Wafer  Department,  Town  of  Wakefield 
Municipal  Light  Department,  and  West 
Boylston  Municipal  Lighting  Plant  v. 
Boston  Edison  Company 
CAP-17. 

Docket  Nos.  ER87-72-003  and  ER87-73-002. 
Orange  &  Rockland  Utilities.  Inc. 
CAP-18. 
Docket  No.  QF88-262-001,  Everett  Energy 
Corporation 
CAP-19. 
Docket  Nos.  ER81-179-025  and  026. 
Arizona  Public  Service  Company 
CAP-20. 
Docket  No.  ER87-365-000,  Sourhtem 
California  Edison  Company 
CAP-21. 
Docket  No.  ER88-261-000.  Centel  Electric- 
Kansas 
CAP-22. 
Docket  No.  EL8ft-14-000,  Montaup  Electric 
Company 
CAP-23. 
Docket  No.  EL88-1-000.  Indiana  and 
Michigan  Mimicipal  Distributors 
Association  and  City  of  Auburn.  Indiana 
V.  Indiana  Michigna  Power  Company 

Docket  Nos.  ER88-30-000,  ER8&-33-000  and 
ER88-34-000.  Indiana  Michigan  Power 
Company 
CAP-24, 

Omitted 
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CAP-25. 
Docket  No.  QF88-378-000,  Empire  Energy- 
Niagara  Cogeneration,  Inc. 

Consent  Miscellaneous  Agenda 

CAM-1. 

Docket  Nos.  RM88-21-000  and  RM86-S- 
002,  Amendment  to  Regulations 
Governing  Exemption  of  Small 
Hydroelectric  Power  Projects  of  5 
Megawatts  or  Less 
CAM-2. 

Docket  No.  RM88-27-001,  Procedure  for 
Filing  Petitions  for  Review  with  the 
Federal  Energy  Regulatory  Commission 
CAM-3. 

Docket  No.  GP8a-l*-<X)0.  Oklahoma 
Corporation  Commission 
CAM-4. 

Docket  No.  GP87-77-O00,  Lowry 
Exploration,  Inc. 
CAM-5. 

Docket  No.  GP84-23-029  {Phase  2),  Stowers 
Oil  *  Gas  Company,  Panhandle  Energy 
Corp.,  Prairie  Oil  Co.,  Sharon  Oil  Co., 
Almac  Oil  Co.,  Judy  Oil  Co.,  Kim 
Petroleum  Co.  Inc..  Komanche  Oil  4  Gas 
Co.,  Omega  Energy,  Tumbleweed 
Production,  Panstar  Oil  &  Gas,  Inc., 
Dennis  Mills  Enterprises,  Wy-Vel  Corp., 
Walker  Operating  Corp.  and  3W  Oil,  Inc. 
CAM-fl. 

Docket  No.  GP86-51-001,  Northern  Natural 
Gas  Company,  Diviison  of  Enron  Corp.  v. 
Cabot  Pipeline  Corporation  and  Texaco 
Producing  Inc. 
CAM-7. 

Docket  No.  GP84-56-008,  Northwest 
Central  Pipeline  Corporation 

Docket  No.  RP83-42-007,  Midwest  Gas 
Users  Association  v.  Northwest  Central 
Pipeline  Corporation 

Consent  Gas  Agenda 

CAG-1. 

Omitted 
CAG-2. 

Docket  Nos.  RP88-187-007,  001,  003,  004 
and  005,  Columbia  Gas  Transmission 
Corporation 
CAG-3. 

Docket  No.  RP88-223-001,  Texas  Eastern 
Transmission  Corporation 
CAG-4. 

Docket  Nos.  RP89-4-000  and  001, 
Tennessee  Gas  Pipeline  Company 
CAG-5. 
Docket  No.  RP88-81-003.  Texas  Eastern 
Transmission  Corporation 
CAG-6. 
Docket  Nos.  RP88-197-003,  RP8ft-236-000, 
TA88-1-49-O02,  TA88-3-49-002  and 
RP88-197-000,  Williston  Basin  Interstate 
Pipeline  Company 
CAG-7. 

Docket  Nos.  RP88-93-005  and  RP88-^H)-005. 
Questar  Pipeline  Company 
CAG-«. 

Docket  No.  RP88-39-000,  Williams  Natural 
Gas  Company 
CAG-9. 

Docket  Nos.  RP88-163-000.  001  and  TA88- 
3-»-000.  South  Georgia  Natural  Gas 
Company 
CAG-10. 

Docket  No.  RP89-2-000,  Natural  Gas 
Pipeline  Company  of  America 


CAG-11. 
Docket  No.  RP89-5-000,  Northwest  Pipeline 
Corporation 
CAG-12. 
Docket  Nos.  TA88-2-15-002  and  TM89-1- 
15-001,  Mid  Louisiana  Gas  Company 
CAG-13. 
Docket  Nos.  RP88-138-001,  002,  003,  TQ88- 
1-6-001,  002,  003,  RP88-181-003,  RP86- 
94-009  and  TM89-1-6-000,  Sea  Robin 
Pipeline  Company 
CAG-14. 
Docket  No.  RP88-248-001,  Arkla  Energy 
Resources  Company 
CAG-15. 
Docket  No.  RP8&-203-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-16. 

Docket  Nos.  RP88-118-000,  001,  002  and 

003,  Mid  Louisiana  Gas  Company 
CAG-17. 

Docket  Nos.  RP88-154-003  and  RP88-154- 

004,  Northwest  Pipeline  Corporation 
CAG-18. 

Docket  Nos.  RP88-127-001,  002,  TQ88-1- 
&3-O0Q,  001,  RP88-90-001,  TA88-2-63- 
000,  001  and  002,  Carnegie  Natural  Gas 
Company 
CAG-19. 
Docket  No.  RP87-15-024,  Trunkline  Gas 
Company 
CAG-20. 
Docket  No.  RP88-229-001,  Southern 
Natural  Gas  Company 
CAG-21. 
Docket  Nos.  CP-81-107-028  and  CP83-403- 
011,  CNG  Transmission  Corporation 
CAG-22. 
Docket  Nos.  CP84-7-006  and  007,  National 
Fuel  Gas  Supply  Corporation 
CAG-23. 
Docket  No.  RP88-217-005,  CNG 
Transmission  Corporation 
CAG-24. 
Docket  Nos.  RP88-23&-001  and  RP88-197- 
004,  Williston  Basin  Interstate  Pipeline 
Company 
CAG-25. 
Docket  No.  RP88-44-011,  El  Paso  Natural 
Gas  Company 
CAG-26. 
Docket  No.  RP88-117-003,  Northern 
Natural  Gas  Company,  a  Division  of 
Enron  Corp. 
CAG-27. 

Docket  Nos.  RP88-125-O03,  TQ88-1-22-003 
and  TA87-3-22-005,  CNG  Transmission 
Corporation 
CAG-28. 
Docket  No.  RP88-251-001,  Texas  Eastern 
Transmission  Corporation 
CAG-29. 
Docket  No.  RP88-80-010,  Texas  Eastern 
Transmission  Corporation 
CAG-30. 
Docket  Nos.  TQ88-2-17-O01,  TQ88-2-17- 
002,  TM88-1-17-001  and  RP88-67-010, 
Texas  Eastern  Transmission  Corporation 
CAG-31. 

Docket  No.  TA88-4-29-002, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-32. 

Docket  Nos.  TA85-1-16-006  and  TA85-2- 
16-004,  National  Fuel  Gas  Supply 
Corporation 


CAG-33. 
Docket  No.  TA87-1-3&-003.  West  Texas 
Gas,  Inc. 
CAG-34. 
Docket  No.  RP88-201-002,  East  Tennessee 
Natural  Gas  Company 
CAG-35. 
Docket  Nos.  RP88-81-O08,  RP88-67-O07  and 
RP8a-175-001,  Texas  Eastern 
Transmission  Corporation 
CAG-36. 
Docket  No.  RP8&-142-001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-37. 
Docket  No.  RP86-42-002,  El  Paso  Natural 
Gas  Company 
CAG-38. 
Docket  No.  RP88-92-003,  United  Gas  Pipe 
Line  Company 
CAG-39. 
Docket  No.  RP88-92-001,  United  Gas  Pipe 
Line  Company 
CAG-40. 
Docket  No.  RP88-106-001,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corporation 
CAG-41. 
Docket  Nos.  RP8&-210-001.  002,  000  and 
RP86-96-006.  Southern  Natural  Gas 
Company 
CAG-42. 
Docket  No.  RP88-205-002,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-43. 
Docket  No.  RP88-80-009,  Texas  Eastern 
Transmission  Corporation 
CAG-44. 
Docket  No.  RP85-122-012,  Colorado 
Interstate  Gas  Company 
CAG-45. 

Docket  Nos.  RP87-70-011  and  TA87-2-2- 
004,  East  Tennessee  Natural  Gas 
Company 
CAG-46. 
Docket  Nos.  RP85-122-006,  Oil  and  RP87- 
30-014,  Colorado  Interstate  Gas 
Company 
CAG-47. 
Docket  No.  RP87-34-004,  United  Gas  Pipe 
Line  Company 
CAG-48. 
Docket  No.  ST81-90-003.  Natural  Gas 
Pipeline  Company  of  America 
CAG-49. 

Docket  No.  RP80-97-058,  Tennessee  Gas 
Pipeline  Company 
CAG-50. 
Docket  Nos.  RP86-35-000,  004  and  005. 
Great  Lakes  Gas  Transmission  Company 
CAG-51. 

Docket  No.  RP85-194-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  RP86-49-000.  East  Ohio 
Company  v.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-52. 

Omitted 
CAG-53. 

Docket  Nos.  TA83-1-37-003,  TA83-2-37- 
003.  TA84-1-37-004,  TA84-2-37-010. 
TA85-1-37-004.  TA85-2-37-007  and 
RP82-56-018,  Northwest  Pipeline 
Corporation 
CAG-54. 


Docket  No».  RP8&-122-O05  and  RP87-30- 
010.  Colorado  Interstate  Gas  Company 
CAG-55. 
Docket  No.  RP87-87-000,  Granite  State  Gas 
Transmission,  Inc. 
CAG-56. 
Docket  Nos.  ST88-3342-000  and  ST88- 
4552-000,  Wintershall  Pipeline 
Corporation 
CAG-57. 
Docket  No.  ST88-4360-000,  Somerset  Gas 
Service 
CAG-58. 
Docket  No.  IS85-15-000,  Southern  Pacific 
Pipe  Lines,  Inc. 
CAG-59. 

Docket  No.  IS8&-24-000,  Texas  Eastern 
Products  Pipeline  Company 
GAG— 60. 
Docket  No.  CP73-184-003,  Colorado 
Interstate  Gas  Company,  a  Division  of 
Colorado  Interstate  Company 
Docket  No.  CI73-485-002,  CIG  Exploration, 
Inc. 
CAG-61. 
Docket  Nos.  CP86-578-015  and  RP85-13- 
020.  Northwest  Pipeline  Corporation 
CAG-62. 
Docket  No.  G-4579-057,  Mobil  Exploration 
and  Producing  North  America  Inc. 
CAG-63. 
Docket  Nos.  RI88-614-000  and  RI88-934- 
000,  DCD,  Inc.  and  Samedan  Oil 
Corporation 
CAG— 64 
Docket  No.  CP8&-656-002.  MexUS 
Interstate  Pipeline  Company,  Inc. 
CAG-65. 
Docket  No.  CP8&-519-001,  Questar  Pipeline 
Company 
CAG-66. 

Docket  No.  CP87-451-011.  Northeast  U.S. 
Pipeline  Projects 
CAG-67. 
Docket  No.  GP88-11-O01,  Hadson  Gas 
Systems,  Inc. 
CAG-68. 

Docket  No.  CP88-286-001,  Cascade  Natural 
Gas  Corporation  v.  Northwest  Pipeline 
Corporation,  Chevron  Chemical 
Company,  Intermountain  Gas  Company, 
Hadson  Gas  Systems,  Inc.,  Llano,  Inc., 
Corpus  Christi  Industrial  Pipeline 
Company  and  Transco  Energy  Marketing 
Company 
CAG-69. 
Docket  No.  CP84-183-005,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-70. 

Omitted 
CAG-71. 
Docket  Nos.  CP86-286-000  and  002, 
Williams  Natural  Gas  Company 
Docket  Nos.  CP86-606-000  and  001,  Pacific 
Gas  Transmission  Company 
CAG— 72. 
Docket  Nos.  CP86-531-002  and  003,  Texas 
Gas  Transmission  Corporation 
CAG-73. 
Docket  No.  CP86-344-002,  CNG  Gas 
Transmission  Corporation 
CAG-74. 

Docket  No.  CP87-547-001.  Arkla  Energy 
Resources,  a  Division  of  Arkla,  Inc. 
CAG-75. 

Docket  No.  CP87-442-002,  ANR  Pipeline 
Company 


CAG-76. 
Docket  Nos.  CP85-511-002  and  003, 
Northern  Natural  Gas  Company,  Division 
of  Enron  Corp. 
CAG-77. 
Docket  No.  CP87-176-001,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP63-159-001,  National  Helium 
Corporation 
CAG-78. 
Docket  No.  CP88-106-002.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-79. 
Docket  No.  CP87-175-001,  Texas  Eastern 
Transmission  Corporation 
CAG-80. 
Docket  No.  CP87-524-001,  Texas  Gas 
Transmission  Corporation 
CAG-81. 
Docket  No.  CP87-174-001,  Panhandle 
Eastern  Pipe  Line  Company  and 
Trunkline  Gas  Company 
Docket  No.  CP87-455-001,  KN  Energy,  Inc. 
CAG-B2. 
Docket  No.  CP88-407-001.  Illinois  Power 
Company 
CAG-83. 
Docket  No.  CP8&-415-00a  Trunkline  Gas 
Company 
CAG-84. 

Omitted 
CAG-85. 
Docket  No.  CP87-36-000,  Colorado 
Interstate  Gas  Company 
CAG-86. 
Docket  No.  CP87-516-000.  Washington 

Natural  Gas  Company 
Docket  No.  CP88-200-000,  Northwest 
Pipeline  Company 
CAG-87. 

Omitted 
CAG-88. 

Omitted 
CAG-89. 
Docket  Nos.  CP87-224-000  and  001, 
Northwest  Gas  Pipeline  Corporation 
CAG-90. 

Omitted 
CAG-91. 

Omitted 
CAG-92. 

Docket  Nos.  CP88-490-000  and  CP8a-54&- 
000,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-93. 

Omitted 
CAG-94. 
Docket  No.  CP8a-367-000,  Southern 
Natural  Gas  Company 
CAG-95. 
Docket  No.  CP87-451-015,  Northeast  U.S. 
Pipeline  Projects 
CAG-96. 
Docket  No.  CP88-701-000,  Amoco  Gas 
Company 
CAG-97. 

Docket  No.  CP88-700-000.  Windward 
Energy  and  Marketing  Company  and 
ARCO  Oil  and  Gas  Company 
CAG-98. 

Docket  No.  CP87-433-000,  Oklahoma 
Natural  Gas  Company  v.  Williams 
Natural  Gas  Company  and  Quivira  Gas 
Company 
CAG-99. 


Docket  No.  CP88-42-00a  Kansas  Power 

and  Light  Company  v.  Williams  Natural 

Gas  Company 
Docket  No.  CP61-29-001,  Williams  Natural 

Gas  Company 
CAG-100. 
Docket  No.  RP88-191-004,  Tennessee  Gas 

Pipeline  Company 

/.  Licensed  Project  Matters 

P-1. 
Docket  No.  HB03-75-1-001.  Alabama 
Power  Company.  Protest  of  headwater 
benefits  determination  regarding  the 
treatment  of  costs  and  energy  associated 
with  pumped  storage  operations  at  the 
upstream  project 

//.  Electric  Rate  Matters 

ER-1. 
Reserved 

Miscellaneous  Agenda 

M-1. 
Docket  No.  FA84-1 5-002,  Minnesota  Power 
&  Light  Company.  Order  on  court  remand 
concerning  fuel  adjustment  clause. 
M-2. 
Docket  No.  RM87-24-001,  Procedures  for 
the  Assessment  of  Civil  Penalties  under 
section  31  of  the  Federal  Power  Act. 
Rehearing. 
M-3. 

Reserved 
M-4. 

Reserved 
M-5. 
Docket  No.  RM88-14-001,  Interpretation  of 
section  5  of  the  Outer  Continental  Shelf 
Lands  Act.  Rehearing. 
Docket  No.  RMe8-15-000,  Regulations 
under  section  5  of  the  Outer  Continental 
Shelf  Unds  Act  (OCSLA)  Governing 
Transportation  of  Natural  Gas  by 
Interstate  Natural  Gas  Pipelines  on  the 
Outer  Continental  Shelf.  Final  rule. 

/.  Pipeline  Rate  Matters 

RP-1. 
Docket  No.  RP88-182-000,  Gas  Research 

Institute.  Opinion  concerning  1989 

funding  unit. 
RP-2. 

(A)  Docket  No.  RP88-27-003,  United  Gas 
Pipe  Line  Company.  Order  on  rehearing 
concerning  the  take-or-pay  cost 
passthrough. 

(B)  Docket  Nos.  RP88-68-003  and  RP87-7- 
033,  Transcontinental  Gas  Pipe  Line 
Corporation.  Order  on  rehearing 
concerning  passthrough  of  Order  No.  55 
take-or-pay  buyout  and  buydown 
settlement  costs. 

RP-3. 
Docket  Nos.  RP81-85-000,  RP83-93-003  and 
FA85-01-000,  Trunkline  LNG  Company 
and  Trunkline  Gas  Company.  Opinion 
concerning  prudence.  AFUDC.  deferred 
taxes,  and  cash  working  capital. 

RP-4. 

(A)  Docket  No.  RP88-184-001.  El  Paso 
Natural  Gas  Company.  Rehearing  order 
concerning  Order  No.  500  prudence  and 
El  Paso's  appeal. 

(B)  Docket  Nos.  RP88-198-001.  002  and  003, 
Transwestem  Pipeline  Company. 
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Rehearing  order  concerning  Order  No. 
500,  take-or-pay  and  direct  billing. 

//.  Producer  Matters 

CI-1. 

Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 

Reserved 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  88-26582  Filed  11-14-88;  1:16  pm] 

BILUNG  CODE  6717-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  9:30  a.m.,  Monday, 

November  21, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  betv^een  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  proposed 
amendment  to  Regulation  Y  (Bank  Holding 
Companies  and  Change  in  Bank  Control) 
regarding  activities  of  nonbank  subsidiaries 
of  state  bank  subsidiaries  of  bank  holding 
companies. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.  — This  meeting  will  be  recoreded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 


Dated:  November  14, 1988. 
(ames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-26557  Filed  11-14-68;  11:17  am) 

BILLING  CODE  S210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  Approximately  11:30 

a.m.,  Monday,  November  21, 1988. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2l8t  Streets 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  14, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-26558  Filed  11-14-88;  11:17  am) 

BILLING  CODE  6210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

FEDERAL  REGISTER  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  Notice 


forwarded  to  Federal  Register  on 
November  9, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m..  Wednesday, 
November  16. 1988. 

CHANGES  IN  THE  MEETING:  Change  in  the 
time  of  the  open  meeting  to  9:30  a.m., 
Wednesday.  November  16, 1988. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  4552-3204. 

Date:  November  10. 1988. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  88-26509  Filed  11-10-88:  5:03  pm] 

BILLING  CODE  6210-01-M 

POSTAL  RATE  COMMISSION 

Meeting 

TIME  AND  date:  Thursday,  November  17, 
1988  at  2:30  p.m. 

PLACE:  Conference  Room,  1333  H  Street, 
NW.,  Suite  300,  Washington,  DC  20268- 
0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Discuss  the  evidence  and  argument  in 
Docket  No.  C87-2. 

2.  Discuss  the  Postal  Service  response  to 
the  Complaint,  Docket  No.  C89-1.  which  is 
due  on  November  16.  1988. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300. 1333  H  Street,  NW., 

Washington,  DC  20268-0001,  Telephone 

(202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

[FR  Doc.  88-26519  Filed  11-14-88;  11:17  a.m.] 

BILLING  CODE  771S-01-M 


Corrections 


Federal   Register 

Vol.  53.  No.  221 

Wednesday.  November  16,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  Issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  In  the 
Issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program;  Ttirifty  Food 
Plan  (TFP)  and  income  Eligibility 
Standards  and  Deductions  for  the  48 
States  and  DC,  Alaslca,  Hawaii,  Guam, 
and  the  Virgin  islands 

Correction 

In  notice  document  88-25419  beginning 
on  page  44505  in  the  issue  of  Thursday, 
November  3, 1988,  make  the  following 
corrections: 

1.  On  page  44507,  in  the  second  table, 
under  "Rural  II  Alaska",  in  the  last 
entry,  "4-113"  should  read  "-f-133". 
Also,  in  footnote  3,  "138.52  percent" 
should  read  "128.52  percent". 

2.  On  the  same  page,  in  the  third 
column,  beginning  in  the  seventh  line, 
remove  the  sentence,  "The  allotment  for 
rural  I  areas  is  the  higher  of  the 


UMI 


allotment  that  was  in  effect  in  each  area 
on  October  1, 1985  or  100.79  percent  of 
the  Anchorage  TFP." 

3.  On  the  same  page,  in  the  same 
column,  in  the  third  line  under  the 
footnotes  to  the  table,  "BLs"  shoud  read 
"BLS".  Also,  in  the  fourth  line, 
"adjustments"  was  misspelled. 

4.  On  page  44508,  in  the  first  column, 
in  the  first  paragraph,  in  the  second  line, 
"amended"  was  misspelled.  Also,  in  the 
ninth  line,  "disable"  should  read 
"disabled". 

BILUNG  CODE  150&.01.D 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture  in  the  United  States; 
Adverse  Effect  Wage  Rate 
Methodology 

Correction 

In  proposed  rule  document  88-24954 
beginning  on  page  43722  in  the  issue  of 
Friday,  October  28. 1988,  make  the 
following  corrections: 


1.  On  page  43722,  in  the  second 
column,  in  the  SUMMARY,  in  the  10th  line, 
"employees"  should  read  "employers". 

2.  On  page  43723.  in  the  First  colunm, 
in  the  third  complete  paragraph,  in  the 
16th  line.  "United  States  of  Appeals" 
should  read  "United  States  Court  of 
Appeals". 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fourth  line,  "H-24"  should  read 
"H-2A",  and  in  the  20th  line,  "H-2A 
should  read  "H-2". 

4.  On  page  43724,  in  the  second 
column,  in  paragraph  (b),  in  the  fourth 
line,  "of  should  read  "or". 

5.  On  the  same  page,  in  the  third 
column,  under  "3.  Post-war  Program",  in 
the  13th  line,  "information"  should  read 
"informally". 

6.  On  page  43728,  in  the  third  column, 
in  the  last  complete  paragraph,  in  the 
second  line,  "eage  rates"  should  read 
"wage  rates". 

Note:  For  a  Department  of  Labor  correction 
to  this  document  see  the  Proposed  Rules 
section  of  this  issue. 

BILUNG  CODE  1SOS-01-O 


UMI 


Wednesday 
November  16,  1988 


Part  II 

Department  of 
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Services 

Food  and  Drug  Administration 

21  CFR  Part  331 

Antacid  Drug  Products  for  Over-the- 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  PART  331 
[Docket  No.  88N-0003I 

Antacid  Drug  Products  for  Over-the- 
Counter  Human  Use;  Proposed 
Amendment  to  ttie  Monograph 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  to  amend  the 
final  monograph  for  over-the-counter 
(OTC)  antacid  drug  products  to  revise 
the  conditions  for  marketing 
combination  antacid/analgesic  drug 
products,  to  add  a  section  on  the 
idbeUng  of  permitted  combinations  of 
active  ingredients,  and  to  redesignate 
the  professional  labeling  section  to 
conform  to  the  format  of  other  OTC  drug 
final  monographs.  FDA  is  issuing  this 
notice  of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Internal 
Analgesic  and  Antirheumatic  Drug 
Products  and  public  comments  on  the 
advance  notice  of  proposed  rulemaking 
for  OTC  internal  analgesic,  antipyretic, 
and  antirheumatic  drug  products  that 
v,/as  based  on  those  recommendations. 
The  agency's  proposal  concerning  OTC 
internal  analgesic,  antipyretic  and 
antirheumatic  dnig  products  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  These  proposals  are 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATE:  Written  comments  or  objections 
by  March  16, 1989. 
ADDRESS:  Written  comments  or 
objections  to  the  Dockets  Management 
Branch  (HFA-305],  Food  and  Drug 
Administration.  Room  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  {HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  4, 1974  (39  FR 
19862),  FDA  issued  a  final  monograph 
for  OTC  antacid  drug  products  (21  CFR 
Part  331).  Section  331.15(b)  (21  CFR 
331.15(b))  of  the  monograph  provides  for 
the  combination  of  an  antacid  and  any 
generally  recognized  as  safe  and 
effective  analgesic  ingredient(s)  if  the 
combination  is  indicated  for  use  solely 


for  concurrent  symptoms,  e.g.,  headache 
and  acid  indigestion,  and  is  marketed  in 
a  form  intended  for  ingestion  as  a 
solution.  These  combinations  were 
limited  to  administration  in  solution 
because  all  the  evidence  of  safety 
submitted  for  review  imder  the 
rulemaking  for  OTC  antacid  drug 
products  was  derived  from  studies  and 
experience  with  products  administered 
as  solutions  (39  FR  19869). 

Subsequent  to  the  publication  of  the 
final  nile  for  OTC  antacid  drug 
products,  the  Advisory  Review  Panel  for 
OTC  Internal  Analgesic  and 
Antirheumatic  Drug  Products  (Internal 
Analgesic  Panel)  reviewed  data  on  OTC 
antacid/analgesic  combinations  and 
recommended  conditions  for  their  safe 
and  effective  use  in  its  report  on  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  (July  8. 
1977;  42  FR  35346).  This  Panel 
recommended  that  acetaminophen  could 
be  combined  with  a  Category  I  antacid 
ingredient  provided  the  product  was 
labeled  for  the  concurrent  symptoms 
involved,  e.g.,  "For  the  temporary  relief 
of  occasional  minor  aches,  pains,  and 
headache.  *  *  *.  and  for  acid 
indigestion."  The  Panel  did  not  specify 
any  specific  dosage  form.  The  Panel  also 
recommended  as  Category  I  an  antacid/ 
aspirin  combination,  labeled  only  for 
analgesic-antipyretic  indications. 
However,  in  this  case  the  combination 
was  limited  to  marketing  as  a  highly 
buffered  aspirin  for  use  as  a  solution  (42 
FR  35370). 

In  the  tentative  final  monograph  for 
OTC  internal  analgesic,  antipyretic  and 
antirheumatic  drug  products  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  states  for  the  first  time  its 
position  on  the  establishment  of  a 
monograph  for  these  drug  products.  In 
formulating  its  proposals  on  conditions 
for  marketing  combinations  of  antacid 
and  analgesic  ingredients  in  the  internal 
analgesic,  antipyretic,  and  antirheumatic 
drug  products  tentative  final  monograph, 
the  agency  considered  the 
recommendations  of  both  the  Antacid 
Panel  and  the  Internal  Analgesic  Panel 
as  well  as  all  currently-available  data 
on  such  combinations.  As  discussed  in 
comments  47,  76,  94,  95,  and  96  of  the 
tentative  final  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  the  agency 
has  determined  that  (1)  acetaminophen 
may  be  combined  with  any  antacid 
ingredient(s)  and  may  be  labeled  only 
for  concurrent  symptoms,  (2)  aspirin 
may  be  combined  with  any  antacid 
ingredient(s)  when  marketed  in  a  form 
intended  for  ingestion  as  a  solution  and 
may  be  labeled  for  concurrent 
symptoms  as  well  as  analgesic 


indications  alone,  and  (3)  combinations 
of  other  proposed  generally  recognized 
as  safe  and  effective  internal  analgesic- 
antipyretic  ingredients  (i.e.,  carbaspirin 
calcium,  choline  salicylate,  magnesium 
salicylate,  and  sodium  salicylate)  and 
antacid  ingredients  have  not  existed 
previously  in  the  marketplace  and  lack 
supporting  data. 

Based  on  these  findings,  the  agency 
has  determined  that  the  antacid  final 
monograph  should  be  updated  to  be 
consistent  with  the  proposals  being 
made  in  Part  343  (the  internal  analgesic, 
antipyretic,  and  antirheumatic  tentative 
final  monograph),  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Therefore,  the  agency  is  proposing  to 
revise  S  331.15(b)  of  the  antacid 
monograph  to  read  as  follows: 

(1)  Antacid  and  acetaminophen 
combinations.  See  9  343.20(b)(1)  of  this 
chapter. 

(2)  Antacid  and  aspirin  combinations. 
See  S  343.20(b)(3)  of  this  chapter. 

In  addition,  the  agency  is  proposing 
the  addition  of  new  S  331.60  to  the 
antacid  final  monograph  in  order  to 
provide  for  the  labeling  of  permitted 
combinations  of  active  ingredients  and 
is  redesignating  the  professional 
labeling  section  from  S  331.31  to  S  331.80 
in  accordance  with  the  format  of  other 
recently  published  tentative  final  and 
final  monographs  for  OTC  drug 
products.  Further,  the  agency  is  revising 
the  Scope  section  (21  CFR  331.1)  of  the 
antacid  final  monograph  in  accordance 
with  the  format  of  other  recently 
published  monographs.  Because  of  the 
interrelationship  of  this  amendment  to 
the  antacid  final  monograph  and  the 
tentative  final  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  the  agency 
does  not  intend  to  finalize  this 
amendment  until  the  comments  to  the 
internal  analgesic,  antipyretic,  and 
antirheumatic  tentative  final  monograph 
have  been  fully  evaluated. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8. 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  antacid  drug  products,  is  a  major 
rule. 


The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  antacid  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  proposed 
rule,  if  implemented,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  antacid  drug 
products.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
antacid  drug  products  should  be 
accompanied  by  appropriate 
documentation. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
March  16, 1989,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  .5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  or  objections.  Three 
copies  of  all  comments  or  objections  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  and 
objections  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Comments  and 
objections  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  331 

Antacid  drug  products.  Labeling, 
Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  331  as 
follows; 


PART  331— ANTACID  PRODUCTS  FOR 
OVER-THE-COUNTER  (OTC)  HUMAN 
USE 

1.  The  authority  citation  for  Part  331  is 
revised  to  read  as  follows: 

Authority:  Sees.  201(p),  502,  505,  701,  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321(p).  3.52,  3.55. 
371):  5  use.  553:  21  CFR  5.10  and  5.11. 

2.  Section  331.1  is  revised  to  read  as 
follows: 

§331.1    Scope. 

(a)  An  over-the-counter  antacid  drug 
product  in  a  form  suitable  for  oral 
administration  is  generally  recognized 
as  safe  and  effective  and  is  not 
misbranded  if  it  meets  each  condition  in 
this  part  and  each  general  condition 
established  in  %  330.1  of  this  chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

3.  Section  331.15  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  331.15    Combination  with  nonantacid 
active  ingredients. 

*        *         ft         *        * 

(b)(1)  Antacid  and  acetaminophen 
combinations.  See  §  343.20(b)(1)  of  this 
chapter. 

(2)  Antacid  and  aspirin  combinations. 
See  §  343.20(b)(3)  of  this  chapter. 

*  *  •  *  4 

4.  Section  331.60  is  added  to  Subpart 
D  to  read  as  follows: 

§  331.60    Labeling  of  pemnitted 
combinations  of  active  ingredients. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use. 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  not  have  an 
established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination. 


as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs. 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications."  the  indication(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections  of 
the  applicable  OTC  drug  monographs, 
unless  othervs'ise  stated  in  this 
paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs- in 
violation  of  section  505(a)  of  the  act. 

(1 )  For  permitted  combinations 
identified  in  §  331. 15(b)(1).  The 
indications  in  §  343.60(b)(2)  of  this 
chapter  should  be  used. 

(2)  For  permitted  combinations 
identified  in  §  331.15(b)(2).  The 
indications  in  S  343.60(b)(4)  of  this 
chapter  should  be  used. 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings,"  the  warning(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  sections  of 
the  applicable  OTC  drug  monographs. 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (d).  When  the  time  intervals 
or  age  limitations  for  administration  of 
the  individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph. 

§  331.31    (Redesignated  as  §  331.80] 

5.  Section  331.31  Professional  labeling 
is  redesignated  as  §  331.80. 

Dated:  August  5. 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drui;s. 
jFR  Doc.  88-26156  Filed  11-15-88;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  357 
(Docket  No.  82N-0165] 

Orally  Administered  Menstrual  Drug 
Products  for  Over-th«  Counter  Human 
Use;  Tentative  Final  Monograph 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  orally  administered 
menstrual  drug  products  (drugs  taken 
internally  to  relieve  symptoms  relating 
to  a  woman's  menstrual  period)  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
March  16, 1989.  Because  this  document 
is  being  published  concurrently  with  the 
notice  of  proposed  rulemaking  on  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  elsewhere 
in  this  issue  of  the  Federal  Register,  the 
agency  is  allowing  a  period  of  120  days 
for  comments  and  objections  instead  of 
the  normal  60  days.  New  data  by 
November  16,  1989.  Comments  on  the 
new  data  by  January  16, 1990.  Written 
comments  on  the  agency's  economic 
impact  determination  by  March  16, 1989. 
ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 

Evaluation  and  Research  (HFD-210). 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857,  301- 

295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  December  7, 1982  (47 

FR  55076),  FDA  published,  under 

§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 

advance  notice  of  proposed  rulemaking 


to  estabUsh  a  monograph  for  OTC  orally 
administered  menstrual  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
(Miscellaneous  Internal  Panel),  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  March  7, 1983. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  April  6. 
1983. 

In  accordance  with  §  330.10(a)(10),  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  five  drug 
manufacturers,  two  consulting  firms, 
and  the  Panel  chairman  submitted 
comments.  Copies  of  the  comments 
received  are  on  pubHc  display  in  the 
Dockets  Management  Branch. 

In  order  to  conform  to  terminology 
used  in  the  OTC  drug  review  regulations 
(21  CFR  330.10).  the  present  document  is 
designated  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  Subpart  K  of  Part  357  (21  CFR 
Part  357),  FDA  states  for  the  first  time  its 
position  on  the  establishment  of  a 
monograph  for  OTC  orally  administered 
menstrual  drug  products.  Final  agency 
action  on  this  matter  will  occur  with  the 
publication  at  a  future  date  of  a  final 
monograph,  which  will  be  a  final  rule 
establishing  a  monograph  for  OTC 
orally  administered  menstrual  drug 
products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  orally  administered  menstrual  drug 
products  as  modified  on  the  basis  of  the 
comments  received  and  the  agency's 
independent  evaluation  of  the  Panel's 
report.  Modifications  have  been  made 
for  clarity  and  regulatory  accuracy  and 
to  reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

After  reviewing  and  evaluating  the 
Panel's  recommendations  regarding  the 
use  of  OTC  internal  analgesic 
ingredients  during  the  premenstrual  and 
menstrual  periods,  the  agency  has 


decided  to  include  premenstrual  and 
menstrual  claims  for  these  ingredients 
as  part  of  the  rulemaking  for  OTC 
internal  analgesic  drug  products  rather 
than  to  retain  them  as  part  of  the 
rulemaking  for  OTC  menstrual  drug 
products.  In  this  way.  the  various 
conditions  for  which  an  OTC  internal 
analgesic  drug  product  is  effective  will 
be  listed  in  one  monograph.  Elsewhere 
in  this  issue  of  the  Federal  Register,  the 
agency  is  proposing  in  the  tentative  final 
monograph  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  to  include  premenstrual  and 
menstrual  claims.  Final  agency  action  on 
OTC  internal  analgesic  ingredients  for 
premenstrual  and  menstrual  use  will 
occur  with  publication  of  the  final  rule 
establishing  a  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products.  Comments 
relevant  to  OTC  internal  analgesics  are 
discussed  in  that  document. 

Although  this  tentative  final 
monograph  contains  indications  for 
antihistamine  and  smooth-muscle 
relaxant  active  ingredients,  no 
ingredients  from  either  of  these 
pharmacologic  groups  are  included  in 
Category  I  at  this  time.  In  the  event  that 
no  new  data  are  submitted  to  the  agency 
during  the  allotted  12-month  new  data 
period  or  if  submitted  data  are  not 
sufficient  to  establish  "monograph 
conditions"  for  these  classes  of 
ingredients,  those  classes  will  not  be 
included  in  the  final  monograph.  Should 
new  data  be  sufficient  to  establish 
"monograph  conditions"  for  these 
classes  of  ingredients,  appropriate 
warnings  and  directions  will  be  included 
in  the  final  monograph. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I,  IL 


and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  product  that  is  subject  to 
the  monograph  and  that  contains  a 
nonmonograph  condition,  i.e.,  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be  implemented 
sooner  than  the  12-month  effective  date, 
a  shorter  deadline  may  be  established. 
Similarly,  if  a  safety  problem  is 
identified  for  a  particular  nonmonograph 
condition,  a  shorter  deadline  may  be  set 
for  removal  of  that  condition  from  OTC 
drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16, 1973 
(38  FR  31696)  and  August  27, 1975  (40  FR 
38179)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch  (address  above). 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

A.  Comments  on  Orally  Administered 
Menstrual  Active  Ingredients 

1.  One  comment  stated  that,  although 
the  pharmacologic  literature  contains 
anecdotal  evidence  of  the  diuretic 
activity  of  ammonium  chloride,  the 
Panel  did  not  consider  or  have  available 
any  quantitative  data  on  ammonium 
chloride  at  the  dosage  of  1  gram  (g)  three 
times  a  day  that  it  recommended  as 
Category  I. 


The  agency  has  reviewed  the 
available  data  and  information  and 
believes  that  there  is  sufficient  support 
for  general  recognition  of  ammonium 
chloride's  effectiveness  at  the  Panel's 
recommended  dosage.  The  scientific 
literature  contains  several  published 
clinical  studies  demonstrating 
ammonium  chloride's  mechanism  of 
action  as  a  diuretic  (Refs.  1  through  5). 
Creenhill  and  Freed  (Ref.  6)  also 
reported  that  ammonium  chloride  is 
effective  in  relieving  premenstrual  and 
menstrual  symptoms.  In  this  study, 
ammonium  chloride  administered  in 
doses  of  1  g  three  times  a  day  produced 
relief  in  34  of  40  patients.  Those  patients 
who  usually  showed  visible  edema  did 
not  do  so  after  therapy.  Similar  results 
have  also  been  reported  by  Tecoz  (Ref. 
7)  and  Provenzano  (Ref.  8).  In  addition, 
several  pharmacology  textbooks  state 
that  a  dosage  of  1  g  of  ammonium 
chloride  three  times  a  day  is  useful  in 
treating  premenstrual  and  menstrual 
symptoms  (Refs.  9  through  12).  Based  on 
the  above,  the  agency  believes  that 
ammonium  chloride  can  be  generally 
recognized  as  safe  and  effective  for  use 
as  a  diuretic  in  OTC  menstrual  drug 
products. 
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2.  One  comment  stated  that  although 
the  pharmacologic  literature  includes 
anecdotal  evidence  of  the  diuretic 
activity  of  caffeine,  the  Panel  did  not 
consider  or  have  available  any 
quantitative  data  for  caffeine  at  the  dose 
of  100  to  200  milligrams  (mg)  that  it 
recommended  as  Category  I.  The 
comment  noted  that  the  results  of  the 
one  study  cited  by  the  Panel  to  support 
its  conclusions  (Ref.  1)  did  show  a 
significant  increase  in  sodium  output, 
but  did  not  show  a  significant  increase 
in  urine  volume  following  a  300-mg  dose 
of  caffeine.  Another  comment  also  noted 
an  absence  of  data  demonstrating 
caffeine's  effectiveness  in  relieving 
subjective  symptoms  of  the  menstrual 
period. 

The  agency  has  reviewed  the  data  and 
information  cited  by  the  Panel  (Refs.  1 
through  5),  as  well  as  other  data  and 
information  in  the  scientific  literature 
(Refs.  6.  7,  and  8)  and  tentatively 
concludes  that  the  data  are  adequate  to 
support  the  effectiveness  of  the  Panel's 
recommended  dose  of  caffeine  (100  to 
200  mg)  for  use  in  OTC  menstrual  drug 
products. 

The  rationale  for  the  use  of  diuretics 
during  the  premenstrual  and  menstrual 
periods  was  discussed  by  the  Panel  at 
47  FR  55086.  Although  the  Panel  did  not 
specifically  discuss  clinical  studies  that 
would  support  the  recommended 
diuretic  dose,  the  agency  finds  that 
caffeine's  diuretic  activity  is  well  known 
and  generally  recognized  (Refs.  2 
through  5).  Studies  reported  in  the 
literature  also  support  the  Panel's 
conclusion  regarding  caffeine's  diuretic 
action  (Refs.  6,  7,  and  8).  In  a  double- 
blind,  placebo-controlled,  randomized, 
crossover  study  conducted  by  Robertson 
et  al.  (Ref.  6),  250  mg  caffeine  was  found 
to  produce  a  greater  volume  of  urine  in 
all  patients  as  compared  with  placebo, 
with  a  mean  increase  of  29  percent. 
Eddy  and  Downs  (Ref.  7)  reported  the 
minimum  effective  diuretic  dose  of 
caffeine  to  be  0.48  milligram  per 
kilogram  (mg/kg)  in  persons  who  were 
not  coffee  drinkers  and  1.12  mg/kg  in 
persons  who  were  coffee  drinkers 
(equivalent  to  33  mg  and  76  mg. 
respectively,  in  a  150-pound  person). 
Victor.  Lubetsky,  and  Creden  (Ref.  8) 
reported  that  of  124  patients  studied,  60 
percent  reported  diuresis  when 
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consuming  less  than  249  mg  of  caffeine 
per  day. 

As  discussed  in  comment  3  below,  in 
addition  to  caReine's  diuretic  activity, 
its  stimulant  effect  can  provide 
additional  beneRt  to  persons  sui^ering 
from  fatigue  during  the  premenstrual 
and  menstrual  periods. 

Based  on  the  above,  the  agency 
concurs  with  the  Panel's 
recommendations  and  is  including 
caffeine  as  an  active  ingredient  in  the 
tentative  final  monograph  for  OTC 
menstrual  drug  products. 
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3.  One  comment  requested  that  the 
agency  resolve  certain  inconsistencies 
relating  to  caffeine  between  the 
proposed  rulemaking  for  OTC  stimulant 
drug  products  and  the  advance  notice  of 
proposed  rulemaking  for  OTC  menstrual 
drug  products.  The  comment  noted  that 
the  stimulant  tentative  final  monograph 
stated  that  caffeine  could  be  expected  to 
increase  nervousness  associated  with 
premenstrual  tension  (43  FR  25561)  and 
that  the  proposed  labeling  for  caffeine 
included  a  warning  advising  that  the  use 
of  caffeine  may  be  associated  with 
increased  nervousness,  anxiety, 
irritability,  and  other  side  effects  (43  FR 
25602).  The  comment  pointed  out  that 
these  same  symptoms  occur  in  the 
menstrual  syndrome,  a  condition  for 
which  caffeine  is  being  indicated  for  use 
as  a  diuretic  The  comment  implied  that 
it  is  inappropriate  to  use  a  drug  for  a 
condition  that  includes  symptoms  that 
the  drug  itself  caused  as  side  effects. 


The  agency  does  not  believe  that  the 
proposed  rulemaking  for  OTC  stimulant 
drug  products  and  the  advance  notice  of 
proposed  rulemaking  for  OTC  menstrual 
drug  products  are  inconsistent  with 
respect  to  caffeine.  The  agency  notes 
that  the  proposed  warning  for  caffeine 
in  the  tentative  final  monograph  on  OTC 
stimulant  drug  products  (43  FR  25544) 
advises  against  excessive  intake  of 
caffeine,  informs  consumers  to  use 
caution  when  taking  caffeine-containing 
drug  products  with  other  caffeine- 
containing  products  such  as  coffee  or 
cola,  and  states  that  certain  side  effects 
such  as  anxiety,  nervousness,  and 
irritability  may  occur  if  the 
recommended  dose  is  exceeded.  The 
amount  of  caffeine  that  causes  the  side 
effects  varies  greatly  among  individuals, 
and  the  side  effects  are  not  expected  to 
occur  in  most  people  from  the  usual 
stimulant  or  diuretic  therapeutic  dose  of 
caffeine  (100  to  200  mg). 

As  the  Miscellaneous  Internal  Panel 
acknowledged  in  its  report,  caffeine  can 
serve  two  purposes  in  OTC  menstrual 
drug  products  (47  FR  55087).  First, 
through  its  mild  diuretic  action,  caffeine 
can  relieve  the  symptoms  of  bloating, 
swelling,  and  water-weight  gain  during 
the  premenstrual  and  menstrual  periods. 
Second,  the  Panel  acknowledged  that 
fatigue  is  also  a  symptom  of  the 
premenstrual  period,  and  caffeine's 
stimulant  effect  could  relieve  the  fatigue. 
Although  the  premenstrual  and 
menstrual  syndrome  may  include  the 
symptoms  of  nervousness,  anxiety,  and 
irritability,  these  symptoms  do  not 
necessarily  occur  in  every  individual  (47 
FR  55080).  Even  in  those  who  are 
experiencing  these  symptoms,  caffeine's 
diuretic  effect  may  still  provide  a 
therapeuric  benefit  for  the  water- 
retention  symptoms.  Therefore,  the 
agency  does  not  believe  it  is 
inappropriate  to  use  caffeine  during  the 
premenstrual  and  menstrual  periods. 
However,  to  provide  fully  informative 
labeling  to  the  consumer,  the  agency  is 
proposing  the  following  warning  for 
OTC  menstrual  drug  products  containing 
caffeine:  'The  recommended  dose  of 
this  product  contains  about  as  much 
caffeine  as  a  cup  of  coffee.  Limit  the  use 
of  caffeine-containing  medications, 
foods,  or  beverages  while  taking  this 
product  because  too  much  caffeine  may 
cause  nervousness,  irritability, 
sleeplessness,  and,  occasionally,  rapid 
heart  rate."  The  agency  believes  this 
warning  is  more  appropriate  for  OTC 
menstrual  drug  products  than  the 
warnings  recommended  by  the  Panel  in 
§  357.1054(c)(2)  and  is  consistent  with 
the  warning  in  the  final  monograph  for 
OTC  stimulant  drug  products  published 


in  the  Federal  Register  of  February  29, 
1988  (53  FR  6100). 

4.  Although  phenyltoloxamine  citrate 
was  not  reviewed  by  the  Miscellaneous 
Internal  Panel,  one  comment  requested 
that  products  containing  this  ingredient 
in  combination  with  acetaminophen  or 
with  acetaminophen  and  caffeine,  which 
have  been  marketed  for  many  years,  be 
placed  in  Category  III  for  relief  of 
menstrual  pain.  The  comment  stated 
that  the  recommendations  of  the 
Miscellaneous  Internal  Panel  concerning 
pyrilamine  are  equally  applicable  to 
other  antihistamines  and  specifically  to 
phenyltoloxamine  because  of  their 
similarity  in  action.  The  comment 
pointed  out  that  these  products  were 
reviewed  by  the  Advisory  Review  Panel 
on  OTC  Internal  Analgesic  and 
Antirheumatic  Drug  Products  (Internal 
Analgesic  Panel)  and  that  clinical 
studies  submitted  to  that  Panel  support 
this  use  of  phenyltoloxamine.  A  reply 
comment  stated  that,  whether  or  not 
other  antihistamines  share  the 
effectiveness  demonstrated  by 
pyrilamine  in  relieving  menstrual 
symptoms,  all  antihistamines  should  be 
subject  to  clinical  investigations  on  an 
individual  basis. 

The  agency  has  reviewed  the 
administrative  record  of  the  rulemaking 
for  OTC  internal  analgesic  antipyretic, 
and  antirheimiatic  drug  products  and 
determined  that  products  containing 
phenyltoloxamine  in  combination  with 
acetaminophen  or  acetaminophen  and 
caffeine  have  been  marketed  OTC  for 
relief  of  menstrual  pain.  Therefore,  the 
agency  agrees  with  the  comment  that  it 
is  reasonable  to  include 
phenyltoloxamine  citrate  in  Category  III 
in  the  review  of  OTC  menstrual  drug 
products.  However,  the  data  are 
insufficient  to  demonstrate  that 
phenyltoloxamine  citrate  in  combination 
with  acetaminophen  or  acetaminophen 
and  caffeine  provides  any  contribution 
to  the  product's  effectiveness.  The 
agency  is  placing  phenyltoloxamine  in 
Category  HI,  and  additional  data  will  be 
necessary  to  establish  the  effectiveness 
of  this  ingredient  for  use  in  OTC 
menstrual  drug  products.  (For  a 
discussion  of  pyrilamine  in  OTC 
menstrual  drug  products,  see  comment  5 
below.) 

5.  Two  comments  responded  to  the 
agency's  concern  that  the  Panels 
conclusions  on  the  use  of  pyrilamine 
maleate  in  OTC  menstrual  drug  products 
may  be  inconsistent  with  the  final  order 
for  OTC  daytime  sedative  drug 
products.  The  comments  contended  that 
the  agency's  conclusions  with  respect  to 
antihistamines  in  the  daytime  sedative 
final  order  (44  FR  36378)  were  not 


relevant  to  the  use  of  pyrilamine 
maleate  in  products  for  premenstrual 
syndrome  because  the  pharmacological 
basis  for  pyrilamine's  use  in  the 
premenstrual  and  menstrual  syndrome 
relates  to  its  effects  as  an  Hi  histamine 
antagonist  and  possibly  to  its  ability  to 
reduce  prolactin  levels,  with  consequent 
reduction  in  prostaglandin  synthesis,  but 
not  to  its  drowsiness  side  effect.  The 
comments  also  argued  that  although  a 
target  population  that  could  benefit  from 
the  drowsiness  effect  for  use  as  a 
daytime  sedative  had  not  been 
demonstrated,  the  target  population  that 
can  benefit  from  an  effective  menstrual 
drug  product  is  well  defined.  The 
comments  added  that  the  results  of  two 
studies  submitted  to  the  Panel  provide 
the  necessary  evidence  demonstrating 
the  effectiveness  of  pyrilamine  maleate 
alone  or  in  combination  with  pamabrom 
in  relieving  symptoms  of  the 
premenstrual  and  menstrual  periods 
(Refs.  1  and  2). 

The  agency  has  reviewed  all  of  the 
available  data  and  acknowledges  that 
the  conclusions  regarding 
antihistamines  in  the  daytime  sedative 
final  rule  may  not  be  relevant  to  the  use 
of  pyrilamine  maleate  in  products  used 
for  the  premenstrual  and  menstrual 
syndrome.  However,  the  agency  does 
not  believe  the  data  are  sufficient  to 
establish  the  effectiveness  of  pyrilamine 
maleate  alone  or  in  combination  for  use 
in  relieving  symptoms  of  the 
premenstrual  and  menstrual  syndromes. 
Therefore,  the  agency  is  classifying 
pyrilamine  maleate  (and  its 
combinations)  in  Category  III  in  this 
document. 

Two  studies  were  cited  by  the  Panel 
in  support  of  the  effectiveness  of 
pyrilamine  maleate.  The  Boston  study,  a 
randomized,  double-blind,  crossover 
study,  was  conducted  to  compare  the 
effectiveness  of  pyrilamine  maleate  vs 
placebo  in  the  treatment  of  the 
premenstrual  syndrome  (Ref.  1). 
Although  several  parameters  were 
analyzed,  the  sponsor  indicated  that 
water  retention,  negative  affects 
(anxiety,  irritability,  depression,  and 
tension),  and  pain  were  of  primary 
concern.  However,  because  the 
sponsor's  statistical  analysis  of  the 
study  results  (Ref.  3)  did  not  take  into 
consideration  the  crossover  design  of 
the  study,  the  results  cannot  be  relied 
upon  as  proof  of  effectiveness.  In 
addition,  patients  should  not  have  been 
excluded  from  the  efficacy  population 
for  failing  to  receive  each  treatment  for 
the  same  length  of  time. 

The  Wisconsin  study,  also  a  placebo- 
controlled,  double-blind,  randomized 
crossover  study,  was  conducted  to 


assess  the  effects  of  pamabrom  and 
pyrilamine  maleate  alone  and  in  a  fixed 
combination  in  the  treatment  of  the 
premenstrual  syndrome  (Ref.  2).  As  in 
the  Boston  study,  the  statistical  analysis 
did  not  take  into  consideration  the 
crossover  design  of  the  study  (Ref.  4). 
Consequently,  the  results  cannot  be 
relied  upon. 

Although  both  of  these  studies 
appeared  to  be  well-controlled  clinical 
trials,  the  lack  of  sufficient  data 
precluded  a  proper  analysis  of  the 
studies.  For  example,  in  the  Wisconsin 
study,  although  the  raw  data  were 
submitted,  the  protocol  was  not 
included.  In  addition,  the  fact  that  the 
treatment  order  was  based  on  whether 
the  patient's  study  number  was  odd  or 
even  indicated  that  a  proper 
randomization  procedure  was  not 
employed.  In  the  Boston  study, 
individual  patient  data  were  not 
provided.  'The  agency's  detailed 
comments  and  evaluations  of  the  data 
are  on  file  in  the  Dockets  Management 
Branch  (address  above)  (Refs.  5  and  6). 
For  the  reasons  above,  the  agency 
concludes  that  the  studies  are 
inadequate  to  establish  effectiveness  for 
pyrilamine  maleate  alone  or  in 
combination  with  pamabrom.  Therefore, 
the  agency  is  reclassifying  pyrilamine 
maleate  alone  or  in  combination  with 
pamabrom  in  Category  III  at  this  time. 

In  the  preamble  to  the  advance  notice 
of  proposed  rulemaking  for  OTC 
menstrual  drug  products  (47  FR  55076), 
the  agency  stated  that  it  was  not  aware 
of  any  product  on  the  OTC  market 
containing  pyrilamine  maleate  as  the 
only  ingredient  and  indicated  for 
menstrual  or  premenstrual  symptoms. 
The  agency  concluded  that,  because  of 
its  concerns  regarding  pyrilamine 
maleate,  products  containing  pyrilamine 
maleate  as  a  single  ingredient  and 
indicated  for  any  menstrual  or 
premenstrual  symptoms  should  not  be 
marketed  at  that  time.  The  agency 
reaffirms  in  this  document  that  products 
containing  pyrilamine  maleate  as  the 
sole  ingredient  and  indicated  for  any 
menstrual  or  premenstrual  symptoms 
should  not  be  marketed  as  OTC 
menstrual  drug  products  until  the 
agency  considers  the  ingredient  to  be 
generally  recognized  as  safe  and 
effective  (Category  I)  for  such  use. 
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B.  Comments  on  Labeling  of  Orally 
Administered  Menstrual  Drug  Products 

6.  One  comment  noted  that  the  Panel's 
recommended  labeling  for  OTC 
menstrual  drug  products  would  provide 
for  a  distinction  between  products  for 
use  in  the  premenstrual  and  menstrual 
periods.  The  comment  stated  that 
because  the  Panel  itself  recognized  that 
there  was  not  a  clear  distinction 
between  the  symptoms  occurring  during 
these  two  periods,  it  would  be  simpler 
and  less  confusing  to  label  all  products 
in  this  category  for  relief  of  symptoms 
associated  with  "menstruation"  or  "the 
menstrual  period."  without  attempting  to 
distinguish  between  "premenstrual"  and 
"menstrual"  products. 

The  agency  does  not  agree  that  the 
products  should  be  indicated  for 
"menstruation"  only.  Although  the 
premenstrual  and  menstrual  periods  are 
two  distinct  syndromes,  the  symptoms 
that  occur  during  these  periods  overlap 
significantly,  and  the  ingredients  used  to 
relieve  these  symptoms  would  be  the 
same  whether  the  symptoms  occurred 
during  the  menstrual  or  the 
premenstrual  periods.  Therefore,  the 
agency  does  not  believe  it  would  be 
beneficial  to  the  consumer  to  distinguish 
between  these  two  periods  in  the 
indications.  In  this  tentative  final 
monograph,  the  agency  is  proposing  that 
the  products  be  indicated  for  the 
particular  symptoms  of  the 
"premenstrual  and  menstrual  periods" 
rather  than  distinguishing  between  the 
two  periods.  However,  this  would  not 
preclude  the  selective  use  of  these  terms 
as  part  of  the  product  name  or  as  part  of 
other  promotional  labeling  statements, 
e.g.,  "premenstrual  pain  relief  formula," 
"menstrual  pain  relief,"  etc.  Such  terms 
would  be  considered  descriptive  terms 
advising  consumers  of  the  product's 
benefits.  While  not  included  in  the 
monograph,  these  terms  are  subject  to 
the  provisions  of  section  502  of  the  act 
(21  U.S.C.  352)  relating  to  labeling  that  is 
false  or  misleading  and  will  be 
evaluated  by  the  agency  in  conjunction 
with  normal  enforcement  activities 
relating  to  that  section  of  the  act. 

In  reviewing  the  labeling  claims 
recommended  by  the  Panel,  the  agency 
also  notes  that  the  Panel  placed  the  term 
"dysmenorrhea"  in  Category  I.  The 
agency  does  not  believe  that 
"dysmenorrhea",  when  used  alone,  is  a 
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word  that  is  commonly  understood  by 
consumers,  nor  was  this  word  used  in 
any  of  the  OTC  drug  product  labeling 
submitted  to  the  Panel.  Therefore,  the 
agency  has  not  provided  for  its  use  as  a 
sole  indication  but  has  provided  for  its 
optional  use  parenthetically  with  other 
terms,  e.g.,  "For  the  relief  of  painful 
premenstrual  and  menstrual  cramps" 
[which  may  be  followed  by: 
"(dysmenorrhea)."] 

7.  The  Miscellaneous  Internal  Panel 
Chairman  commented  that  the  Panel's 
Category  III  classification  of  "skin- 
disorder"  claims  for  antihistamine- 
containing  ingredients  (47  FR  55086)  was 
an  apparent  oversight.  He  explained 
that  although  the  classification 
accurately  reflected  the  Panel's 
deliberations  during  the  October  16-17. 
1981  meeting,  it  was  his  personal 
opinion  that  such  claims  should  be 
Category  II.  He  was  concerned  that  such 
claims  would  invite  teenage  girls  to  use 
these  menstrual  products  to  treat  acne. 

The  agency  has  reviewed  the 
administrative  record  for  this 
rulemaking  and  has  found  no  data  to 
substantiate  "skin  disorder"  claims  for 
OTC  menstrual  drug  products. 
Therefore,  the  agency  concurs  with  the 
Panel  Chairman.  Skin  disorder  claims 
for  OTC  menstrual  drug  products  are 
considered  Category  II. 

C.  Comments  on  Combinations 

8.  Two  comments  stated  that  the 
advance  notice  of  proposed  rulemaking 
for  OTC  menstrual  drug  products  did  not 
properly  reflect  all  of  the  Panel's 
conclusions.  The  comments  pointed  out 
that  at  its  October  16-17. 1981  meeting, 
the  Panel  classified  the  combination  of  a 
Category  I  analgesic  and  pyrilamine 
maleate  in  Category  I,  but  the  published 
document  did  not  reflect  this 
determination. 

The  agency  has  reviewed  the 
transcripts  of  the  meeting  and  concludes 
that  the  comments  are  correct  in  stating 
that  the  Panel  classified  the  combination 
of  a  Category  I  analgesic  and  pyrilamine 
maleate  as  a  Category  I  menstrual  drug 
product.  However,  due  to  an  editorial 
omission,  the  advance  notice  of 
proposed  rulemaking  did  not  reflect  this 
conclusion.  Nonetheless,  as  discussed  in 
comment  5  above,  the  agency  disagrees 
with  the  Panel's  recommendation  to 
include  such  a  combination  in  Category 
I  and  has  placed  this  combination  in 
Category  III.  Therefore,  the  combination 
is  not  included  in  this  tentative  fmal 
monograph. 

Criteria  for  establishing  combinations 
as  Category  I  are  provided  in  the 
General  Guidelines  for  OTC  Drug 
Combination  Products  (Ref.  1). 
Paragiaph  6  o''  these  guidelines  states. 


"In  those  cases  where  the  data  are 
sufficient  to  support  a  finding  by  the 
agency  that  several  ingredients  in  a 
therapeutic  category  can  be  considered 
interchangeable  for  purposes  of 
formulating  combinations,  the 
monograph  will  so  state  and  list  those 
ingredients.  This  is  the  preferred 
approach  and  will  be  done  whenever 
supported  by  data  and  the  opinion  of 
experts."  Therefore,  the  agency  agrees 
with  the  Panel's  concept  of  listing 
combination  drug  products  by 
pharmacological  class,  but  does  not 
agree  that  sufficient  data  have  been 
provided  to  allow  for  all  of  the 
ingredients  in  the  various  pharmacologic 
classes  to  be  interchanged  for  the 
purpose  of  forming  combinations. 
Therefore,  only  those  combinations  for 
which  the  agency  has  determined  that 
adequate  data  exist  have  been  included 
in  the  tentative  final  monograph.  Data 
are  necessary  to  establish  the  safety  and 
effectiveness  of  other  specific 
combinations  or  to  demonstrate  that  the 
specific  ingredients  in  a 
pharmacological  class  are  chemically 
and  pharmacologically  interchangeable. 

Refetences 

(1)  Food  and  Drug  Adminigtration, 
"General  Guidelines  for  OTC  Drug 
Combination  Products,  September  1978." 
Docket  No.  780-0322,  Dockets  Management 
Branch. 

9.  One  comment  requested  that  the 
combination  of  acetaminophen, 
pyrilamine  maleate,  ammonium 
chloride,  caffeine,  and  iron  be  classified 
as  a  Category  I  combination  for  the 
relief  of  menstrual  discomfort.  The 
comment  contended  that  this  would  be  a 
reasonable  combination  because  it  is  a 
merger  of  two  Category  I  combinations 
recommended  by  the  Panel,  with  the 
addition  of  iron.  The  comment  added 
that  the  iron  is  included  in  the 
combination  because  of  the  "known 
menstrual  iron  losses"  that  were 
identified  in  the  advance  notice  of 
proposed  rulemaking  for  OTC  vitamin 
and  mineral  drug  products.  (See  the 
Federal  Register  of  March  16. 1979;  44 
FR  16183.) 

One  reply  comment  questioned 
whether  this  product  would  be  intended 
for  use  even  in  the  absence  of 
symptoms,  In  order  to  provide  iron 
supplementation,  or  whether  the 
inclusion  of  iron  in  the  formula  has  a 
symptom-specific  role. 

The  comment  did  not  provide  any 
data,  and  the  agency  is  imaware  of  any 
evidence,  demonstrating  that  a  suitable 
target  population  exists  that  could 
benefit  from  the  short-term  use  of  OTC 
menstrual  drug  products  containing  the 
four  proposed  ingredients  plus  iron.  The 


Advisory  Review  Panel  on  OTC  Vitamin 
and  Mineral  Drug  Products  stated  in  its 
report  (44  FR  16183)  that  a  daily 
extradietary  iron  supplement  to 
supplement  the  dietary  stores  and  to 
preserve  iron  stores  seems  reasonable 
because  of  the  prevalence  of  iron 
deficiency  in  menstruating  females. 
Menstrual  drug  products,  however,  are 
not  taken  daily  for  long-term  dietary 
supplementation,  but  are  intended  for 
occasional  short-term  use  to  alleviate 
symptoms  associated  with  the 
premenstrual  and  menstrual  periods. 
Therefore,  the  addition  of  iron  as  a 
concurrent  therapy  in  OTC  menstrual 
drug  products  does  not  appear 
warranted. 

In  addition,  pyrilamine  maleate  and 
the  combinations  containing  pyrilamine 
maleate  have  been  reclassified  as 
Category  III  because  of  the  lack  of 
evidence  of  effectiveness.  (See  comment 
5  above.)  Therefore,  the  combination 
requested  by  the  comment  would  also 
be  considered  a  nonmonograph 
combination. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and  is 
proposing  one  change  in  the 
categorization  of  orally  administered 
menstrual  active  ingredients 
recommended  by  the  Panel.  The  agency 
has  also  reviewed  the  ingredient 
phenyltoloxamine  citrate,  which  was  not 
submitted  to  the  Panel,  and  is  proposing 
Category  III  status  for  this  ingredient. 
(See  comment  4  above.)  As  a 
convenience  to  the  reader,  the  following 
list  is  included  as  a  summary  of  the 
categorization  of  orally  administered 
menstrual  active  ingredients 
recommended  by  the  Panel  and  the 
proposed  categorization  by  the  agency. 


Menstrual  active 
ingredients 


Analgesics:  ■ 

Acetaminophen 

Aspifm 

Caffeine _ 

Cart>aspirin  calcium.... 

Choline  salicylate 

Codeine _ 

Magnesium  salicytate 

Sodium  salicylate 

Antifiistamines: 

PheoyNokwamine 
citrate. 


Panel 


Not 
Re- 
viewed 


Agency 


Menstnwl  active 
ingredients 

Pane* 

Agency 

Pyrilamine  maleate 

1 

III 

Diuretics: 

Ammonium  chloride 

1 

1 

Caffeine _. 

1 

1 

Pamabrom 

1 
III 

1 

Theobromine  sodium 

III 

salicylate. 

Theophylline 

III 

III 

Smooth  muscle- 

relaxants: 

Cinnamedrine 

III 

III 

hydrochloride 

Homatropine 

II 

11 

methyltxomide. 

botanical  or  vegetable 

herbs: 

Asctepias  tutyerosa 

II 

II 

(pleunsy  root). 

Cimiafuga  racemosa 

II 

II 

(black  cohosh). 

Pisadia  erythnna 

II 

II 

(Jamaica  dogwood). 

Senecjo  aureus  (life 

II 

n 

root). 

Taraxacum  officinale 

II 

II 

(dandelion  root). 

Vitamir>s: 

Pyridoxine 

III 

III 

hydrochloride. 

Other  ingredients: 

Cnicus  benedictus 

II 

II 

(blessed  thistle). 

Corn  silk „ 

II 

II 

Couch  grass 

II 

H 

Dog  grass  extract 

II 

II 

Extract  buchu 

II 
II 
II 

n 

Extract  uva  ursi 

n 

Hydrastis  canadensis 

II 

(golden  seal). 

Oil  of  juniper 

II 

II 

Pipslssewa 

II 

II 

Tnticum „ 

II 

II 

'  The  agency's  conclusions  regarding  tfie  use  of 
infernal  analgesic  active  Ingredients  for  menstrual 
and  prennenstrual  symptoms  are  presented  else- 
where in  this  issue  of  tfie  Federal  Register. 

2.  Testing  of  Category  II  and  Category 
III  conditions.  Interested  persons  may 
communicate  with  the  agency  about  the 
submission  of  data  and  information  to 
demonstrate  the  safety  or  effectiveness 
of  any  orally  administered  menstrual 
active  ingredient  or  condition  included 
in  the  review  by  following  the 
procedures  outlined  in  the  agency's 
policy  statement  published  in  the 
Federal  Register  of  September  29. 1981 
(46  FR  47740)  and  clarified  April  1. 1983 
(48  FR  14050).  That  policy  statement 
includes  procedures  for  the  submission 
and  review  of  proposed  protocols, 
agency  meetings  with  industry  or  other 
interested  persons,  and  agency 
communications  on  submitted  test  data 
and  other  information. 

B.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 


in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency 
follows. 

1.  Because  of  the  changes  summarized 
below,  many  of  the  section  and 
paragraph  nimibers  have  been 
redesignated  in  this  tentative  final 
monograph. 

2.  The  agency's  conclusions  regarding 
the  use  of  internal  analgesic  active 
ingredients  for  menstrual  and 
premenstrual  symptoms  are  presented 
elsewhere  in  this  issue  of  the  Federal 
Register. 

3.  The  word  "precaution"  has  been 
deleted  from  the  recommended  warning 
for  ammonium  chloride  in 

§  357.1052(c)(l)(ii).  The  agency  considers 
the  word  "warning"  alone  to  be  the 
simplest,  clearest  signal  to  alert 
consumers  and  has  routinely  used  the 
word  "warning"  in  the  labeling  sections 
of  other  OTC  drug  tentative  final  and 
final  monographs. 

4.  The  recommended  warnings 
relevant  to  the  use  of  caffeine  as  an 
OTC  menstrual  drug  have  been  revised. 
(See  comment  3  above.) 

5.  Phenyltoloxamine  citrate  has  been 
added  to  the  menstrual  rulemaking  as  a 
Category  III  ingredient.  (See  comment  4 
above.) 

6.  Pyrilamine  maleate  as  an  individual 
ingredient  and  in  combination  has  been 
reclassified  from  Category  I  to  Category 
III.  (See  comments  5  and  8  above.) 

7.  The  agency  has  modified  the 
indications  for  OTC  menstrual  drug 
products  to  eliminate  the  distinction 
between  the  premenstrual  and 
menstrual  periods.  (See  comment  6 
above.) 

8.  Skin  disorder  claims  for  OTC 
menstrual  drug  products  have  been 
reclassified  from  Category  III  to 
Category  II.  (See  comment  7  above.) 

9.  The  Panel  recommended  that  the 
combination  of  ammonium  chloride  (650 
mg)  and  caffeine  (200  mg)  given  three 
times  a  day  be  classified  in  Category  L 
The  Panel  concluded  this  to  be  a 
rational  combination  because  the 
diuretic  mechanisms  of  action  are 
different  and  adjunctive  (47  FR  55095). 
The  agency  agrees  that  the  combining  of 
ingredients  from  the  same  therapeutic 
category  with  different  mechanisms  of 
action  is  rational  and  is  provided  for  in 
the  agency's  general  guidelines  for  OTC 
drug  combination  products  (Ref.  1) 
which  state  that  '•*  *  *  ingredients  from 
the  same  therapeutic  category  that  have 
different  mechanisms  of  action  may  be 
combined  to  treat  the  same  symptoms  or 
condition  if  the  combination  meets  the 
OTC  combination  policy  in  all  respects 


and  the  combination  is  on  a  benefit-risk 
basis  equal  to  or  better  than  each  of  the 
active  ingredients  used  alone  at  its 
therapeutic  dose."  However,  the  study 
cited  by  the  Panel  to  support  the 
combination  of  ammonium  chloride  (650 
mg)  and  caffeine  (200  &g)  (Ref  2)  was 
not  designed  to  assess  the  individual 
contribution  of  each  ingredient  to  the 
combination.  Such  data  are  necessary  to 
satisfy  the  requirements  of  21  CFR 
330.10(a)(4)(iv).  i.e..  that  each  active 
ingredient  must  make  a  contribution  to 
the  claimed  effect  of  the  product, 
particularly  in  light  of  the  fact  that  the 
product  contains  200  mg  caffeine,  which 
has  been  shown  to  be  effective  alone  at 
this  dose.  The  contribution  of 
ammonium  chloride  in  a  subtherapeutic 
dose  to  a  product  already  containing  an 
effective  ingredient  at  an  effective  dose 
level  needs  to  be  demonstrated.  This  is 
particularly  important  in  this  case 
because,  as  discussed  in  comment  1 
above,  the  agency  is  unaware  of  any 
evidence  of  the  effectiveness  of 
ammonium  chloride  at  doses  less  than 
the  recommended  dose  of  1  g.  Likewise, 
the  agency  is  unaware  of  any  evidence 
to  establish  that  the  addition  of 
subtherapeutic  amotmts  of  ammonium 
chloride  to  caffeine  would  provide  any 
effect  above  the  caffeine  alone. 
Therefore,  the  agency  is  classifying  the 
combination  of  ammonium  chloride  (650 
mg)  and  caffeine  (200  mg)  in  Category 
III.  However,  because  the  agency 
considers  ammonium  chloride  in 
combination  with  caffeine  to  be  rational 
for  use  as  an  OTC  menstrual  drug 
product,  the  agency  has  no  objections  to 
a  drug  product  that  would  contain  each 
of  these  ingredients  at  their  therapeutic 
dose.  Therefore,  provisions  for 
ammonium  chloride  and  caffeine  in 
combination  at  their  therapeutic  dose 
have  been  included  in  the  monograph. 

References 

(1)  Food  and  Drug  Administration, 
"General  Guidelines  for  OTC  Drug 
Combination  Products,  Sepfemtjer  1978," 
Docket  No.  76D-0322.  DockeU  Management 
Branch. 

(2)  Hoffman.  J.J..  "A  Double-Blind 
Crossover  Clinical  Trial  of  an  OTC  Diuretic 
in  the  Treatment  of  Premenstrual  Tension 
and  Weight  Gain,"  Current  Therapeutic 
Research,  26:575-580. 1979. 

10.  The  agency  has  expanded  the 
combination  section  of  the  monograph 
to  provide  for  allowable  combinations  of 
analgesics  (as  identiHed  in  §  343.20(a)) 
to  be  combined  with  a  diuretic. 

11.  The  agency  has  not  included 
several  of  the  Panel's  recommended 
indications  statements  for  OTC 
menstrual  diuretic  drug  products 

(§  357.1054(b)(2)  through  (5))  in  this 
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tentative  final  monograph  because  they 
duplicate  information  already  contained 
in  the  statement  of  identity  and  the 
primary  indications  statement. 

12.  The  Panel's  recommended 
directions  for  OTC  menstrual  diuretic 
drug  products  containing  pamabrom 
have  been  clarified  to  include  a  time 
interval  as  follows:  Adult  oral  dosage  is 
50  milligrams  four  times  a  day,  not  to 
exceed  200  milligrams  per  day. 

13.  The  Panel  provided  indications 
and  directions  for  two  specific 
combination  products  in  §  357.1058 
(a)(1)  and  (2)  and  (b)(l]  of  its  proposed 
monograph.  However,  it  did  not  provide 
labeling  information  for  all  of  the 
combinations  it  recommended  as 
Category  I.  Therefore,  the  agency  is 
replacing  the  Panel's  recommended 

§  357.1058  with  a  new  general  section 
(renumbered  i  357.1060  in  this  tentative 
final  monograph)  for  labeling  of 
permitted  combinations  of  active 
ingredients  that  conforms  with  the 
format  of  other  recently  published 
tentative  final  monographs.  This 
combination  labeling  section  contains 
provisions  for  combining  duplicative 
words  or  phrases  in  the  indications, 
warnings,  and  directions  for  each  active 
ingredient  in  the  combination,  and 
contains  a  paragraph  covering 
"Statement  of  identity,"  "Indications," 
"Warnings,"  and  "Directions." 

The  information  recommended  by  the 
Panel  in  §  357.1058(a)  is  not  being 
included  in  this  tentative  final 
monograph  because  pyrilamine  has 
been  reclassified  from  Category  I  to 
Category  III.  (See  comments  5  and  8 
above.) 

In  the  Federal  Register  of  May  1, 1986 
(51  FR  16258),  the  agency  published  a 
final  rule  changing  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  21  CFR  330.1(c)(2). 
the  label  and  labeling  of  OTC  drug 
products  are  required  to  contain  in  a 
prominent  and  conspicuous  location, 
either  (1)  the  specific  wording  on 
indications  for  use  established  under  an 
OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
"APPROVED  USES";  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  "APPROVED  USES":  or 
(3)  the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES,"  plus  alternative  language 
describing  indications  for  use  that  is  not 
false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 


identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  where  exact  language  has 
been  established  and  identified  by 
quotation  marks  in  an  applicable 
monograph  or  other  regulation,  e.g..  21 
CFR  201.63  or  330.1(g).  The  proposed 
rule  in  this  document  is  subject  to  the 
labeling  provisions  in  §  330.1(c)(2). 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8. 1983  (48 
FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  orally  administered  menstrual  drug 
products,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  orally  administered 
menstrual  drug  products  is  not  expected 
to  pose  such  an  impact  on  small 
businesses.  Therefore,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  agency  invited  public  comment  in 
the  advance  notice  of  proposed 
rulemaking  regarding  any  impact  that 
this  rulemaking  would  have  on  OTC 
orally  administered  menstrual  drug 
products.  No  comments  on  economic 
impacts  were  received.  Any  comments 
on  the  agency's  initial  determination  of 
the  economic  consequences  of  this 
proposed  rulemaking  should  be 
submitted  by  March  16. 1989.  The 
agency  will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore. 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
November  16, 1989.  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  March  16. 1989.  Three  copies  of 
all  comments,  objecfions.  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
March  16, 1989.  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  January  16, 
1990.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29, 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305J 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  January  16, 
1990.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 


List  of  Subjecto  in  21  CFR  Part  357 

Labeling.  Orally  administered 
menstrual  drug  products,  Over-the- 
counter  drugs.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act.  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  357  as 
follows: 

PART  357— MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CfH 
Part  357  continues  to  read  as  follows: 

Authority:  Sees.  201[p),  502,  505.  701.  52 
Stat.  1041-1042  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Slat.  94«  (21  U.S.C.  321(p),  352,  355, 
371);  5  U.S.C.  553;  21  CFR  510  and  5.11. 

2.  A  new  Subpart  K  consisting  of 

§  §  357.1001  through  357.1060  is  added  to 
read  as  follows: 

Subpart  K — Orally  Administered  Menstrual 
Drug  Products 

Sec. 
357 
357 
357 


357 
357 

357 

357 


357 


357 


1001     Scope. 

1003    Definitions. 

1010    Antihistamine  active  ingredients. 

[Reserved) 

1012    Diuretic  active  ingredients. 
1014    Smooth  muscle-relaxant  active 

ingredients.  [Reserved) 

1020    Permitted  combinations  of  active 

ingredients. 
,1050    Labeling  of  orally  administered 

menstrual  drug  products  containing 

antihistamine  ingredients  identified  in 

i  357.1010. 
.1052    Labeling  of  orally  administered 

menstrual  drug  products  containing 

diuretic  ingredients  identified  in 

I  357.1012. 
.1054    Labeling  of  orally  administered 

menstrual  drug  products  containing 

smooth  muscle-relaxant  ingredients 

identified  in  §  357.1014. 
.1060    Labeling  of  permitted  combinations 

of  active  ingredients. 


Subpart  K — Orally  Administered 
Menstrual  Drug  Products 

§  357.1001    Scope. 

(a)  An  over-the-counter  menstrual 
drug  product  in  a  form  suitable  for  oral 
administration  is  generally  recognized 
as  safe  and  effective  and  is  not 
misbranded  if  it  meets  each  condition  in 
>  lis  subpart  and  each  general  condition 
established  in  §  330.1  of  this  chapter. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 


S  357.1003    Definitions. 
As  used  in  this  subpart: 

(a)  Diuretic.  A  drug  that  increases  the 
excretion  of  water. 

(b)  Menstrual  period.  The  period  of 
time  from  onset  to  stoppage  of  cyclic, 
physiologic  uterine  bleeding  which  (in 
the  absence  of  pregnancy)  normally 
recurs,  usually  at  approximately  4-week 
intervals. 

(c)  Menstruation.  The  monthly  flow  of 
blood  from  the  genital  tract  of  women. 

(d)  Premenstrual  period.  The  period  of 
time  approximately  1  week  before  onset 
of  menstruation. 

(e)  Premenstrual  syndrome.  A 
recurrent  symptom  complex  which 
begins  during  the  week  prior  to 
menstruation  and  usually  disappears 
soon  after  the  onset  of  the  menstrual 
flow.  This  symptom  complex  consists 
predominately  of  edema,  lower 
abdominal  pain  (including  cramps), 
breast  tenderness,  headache,  abdominal 
bloating,  fatigue,  and  the  feelings  of 
depression,  irritability,  tension,  and 
anxiety. 

§  357.1010    Antihistamine  active 
Ingredients.  [Reserved] 

§  357. 1 0 1 2    Diuretic  active  Ingredients. 

The  active  ingredients  of  the  product 
consist  of  the  following  within  the 
dosage  limits  established  for  each 
ingredient  in  §  357.1052(d]: 

(a)  Acidifying  diuretic.  Ammonium 
chloride. 

(b)  Xanthine  diuretics.  (1)  Caffeine. 
(2)  Pamabrom. 

§  357. 1 0 1 4    Smooth  muscle-relaxant  active 
Ingredients.  [Reserved] 

§357.1020    Permitted  combinations  of 
active  ingredients. 

The  following  combinations  are 
permitted  provided  each  active 
ingredient  is  present  within  the 
established  dosage  limits  and  the 
product  is  labeled  in  accordance  with 
§  357.1060. 

(a)  Any  analgesic  identified  in 
5  343.10  of  this  chapter  or  any 
combination  of  analgesics  identified  in 
§  343.20(a)  of  this  chapter  and  any 
diuretic  identified  in  §  357.1012. 

(b)  Ammonium  chloride  identified  in 
§  357.1012(a)  with  any  one  ingredient 
identified  in  §  357.1012(b). 

§  357.1050    Labeling  of  orally  administered 
menstrual  drug  products  containing 
antihistamine  ingredients  Identified  In 
§  357.1010. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "premenstrual/ 
menstrual  symptom  reliever." 


(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
in  this  paragraph  (b).  Other  truthful  and 
nonmisleading  statements  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  in  S  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  "For  the  relief  of  ("emotional 
changes"  or  "mood  changes")  "related 
to  the  premenstrual  and  menstrual 
periods." 

(2)  "For  the  relief  of  ("emotional 
changes"  or  "mood  changes")  "such  as 
anxiety,  nervous  tension,  and  irritability 
related  to  the  premenstrual  and 
menstrual  periods." 

(3)  "For  the  relief  of  water-retention 
symptoms  related  to  the  premenstrual 
and  menstrual  periods." 

(4)  "For  the  relief  of  temporarj'  weight 
gain  or  swelling  due  to  water  retention 
during  the  premenstrual  and  menstrual 
periods." 

(5)  "For  the  relief  of  cramps  and 
backache  of  the  premenstrual  and 
menstrual  periods." 

(c)  Warnings.  [ReservedJ 

(d)  Directions.  [ReservedJ 

§357.1052    Labeling  of  oraHy  administered 
menstrual  drug  products  containing 
diuretic  Ingredients  identified  In  §  357.101Z 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  a  "diuretic." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
in  this  paragraph  (b),  as  appropriate. 
Other  truthful  and  nonmisleading 
statements  describing  only  the 
indications  for  use  that  have  been 
established  and  listed  in  this  paragraph, 
may  also  be  used,  as  provided  in 

§  330.1(c)(2)  of  this  chapter,  subject  to 
the  provisions  of  section  502  of  the  act 
relating  to  misbranding  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
unapproved  new  drugs  in  violation  of 
section  505(a)  of  the  act. 

(1)  "For  the  relief  of  temporary  water- 
weight  gain,  bloating,  swelling,  and/or 
full  feeling  associated  with  the 
premenstrual  and  menstrual  periods." 

(2)  In  addition  to  the  indication  in 
paragraph  (b)(1)  of  this  section,  products 
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containing  caffeine  identified  in 
§  357  1012(b)(1)  may  also  contain  the 
following  indication:  "For  the  relief  of 
fatigue  associaled  with  the  premenstrual 
cind  irenstrual  periods." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  products  containing 
ammonium  chloride  identified  in 

§  357.1012(a).  (i)  "Do  not  use  if  you  have 
kidney  or  liver  disease." 

(ii)  "This  drug  may  cause  nausea, 
vomiting,  and  gastrointestinal  distress." 

(2)  For  products  containing  caffeine 
identified  in  §  357. 1012(b)(1).  "The 
recommended  dose  of  this  product 
contains  about  as  much  caffeine  as  a 
cup  of  coffee.  Limit  the  use  of  caffeine- 
containing  medications,  foods,  or 
beverages  while  taking  this  product 
because  too  much  caffeine  may  cause 
nervousness,  irritability,  sleeplessness, 
and  occasionally  rapid  heart  rate." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing 
ammonium  chloride  identified  in 

§  357.1012(a).  Adult  oral  dosage  is  1 
gram  three  times  a  day  for  no  longer 
than  6  days. 

(2)  For  products  containing  caffeine 
identified  in  §  357.1012(b)(1).  Adult  oral 
dosage  is  100  to  200  milligrams  every  3 
to  4  hours  while  symptoms  persist. 

(3)  For  products  containing  pamabrom 
identified  in  §  357.1012(b](2J.  Adult  oral 
dosage  is  50  milligrams  four  times  a  day, 
not  to  exceed  200  milligrams  per  day. 

§  357.1054    Labeling  of  orally  administered 
menstrual  drug  products  containing 
smooth  muscle-relaxant  ingredients 
identified  In  §  357.1014. 

(a)  Statement  of  identity.  The  labeli.".g 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "muscle  relaxant." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
in  this  paragraph  (b).  Other  truthful  and 
nonmisleading  statements  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter. 


subject  to  the  provisions  cf  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  "For  the  relief  of  painful 
premenstrual  and  menstrual  cramps" 
[which  may  be  followed  by: 
"(dysmenorrhea).") 

(2)  "For  the  relief  of  premenstrual  and 
menstrual  cramps." 

(3)  "For  the  relief  of  backache 
associated  with  premenstrual  and 
menstrual  cramps." 

(4)  "For  the  relief  of  cramps 
associated  with  the  premenstrual  and 
menstrual  peiiods." 

(c)  Warnings.  [Reserved] 

(d)  Directions.  [Reserved] 

§  357. 1 060    Labeling  of  permitted 
combinations  of  active  ingredients. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use, 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  not  have  an 
established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs. 

(b)  Indication'^.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  indication(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 


paragraph,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  For  the  permitted  combinations 
identified  in  §  357.1020(a).  "For  the 
temporary  relief  of  minor  aches  and 
pains  and  temporary  water-weight  gain, 
bloating,  swelling,  and  full  feeling 
associated  with  the  premenstrual  and 
menstrual  periods." 

(2)  For  the  permitted  combinations 
identified  in  §  357.1020(a)  that  contain 
caffeine  identified  in  §  3571012(bl(l)  the 
following  indication  may  be  used  as  an 
alternative  to  the  one  identified  in 

§  3571060(b)(1)  above.  "For  the 
temporary  relief  of  minor  aches  and 
pains  and  temporary  water-weight  gain, 
bloating,  swelling,  full  feeling,  and 
fatigue  associated  with  the  premenstrual 
and  menstrual  periods." 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warning,"  the  warning(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  sections  of 
the  applicable  OTC  drug  monographs. 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs. 
When  the  time  intervals  or  age 
limitations  of  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph.  For  example,  an  appropriate 
direction  for  a  tablet  containing  25 
milligrams  pamabrom  and  325  mg 
aspirin  would  be  "Two  tablets  every  4 
to  6  hours  not  to  exceed  8  tablets  per 
day." 

Dated:  August  5,  1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drug's. 
[FR  Doc.  8a-26155  Filed  11-15-88:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Parts  310,  343,  and  369 
(Docket  No.  77N-00941 

Internal  Analgesic,  Antipyretic,  and 
Antirheumatic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Tentative 
Final  Monograph 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemalcing  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  reports 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  internal 
Analgesic  and  Antirheumatic  Drug 
Products  and  the  Advisory  Review 
Panel  on  OTC  Miscellaneous  Internal 
Drug  Products  and  the  public  comments 
on  the  advance  notices  of  proposed 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  and  OTC  menstrual  drug 
products  that  were  based  on  the  Panels" 
respective  recommendations.  This 
proposal  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  16, 1989.  Because  of  the  length  and 
complexity  of  this  proposed  regulation, 
the  agency  is  allowing  a  period  of  180 
days  for  comments  and  objections 
instead  of  the  normal  60  days.  New  data 
by  November  16, 1989.  Comments  on  the 
new  data  by  January  16. 1990.  Written 
comments  on  the  agency's  economic 
impact  determination  by  May  16. 1989. 
ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  8. 1977  (42  FR 
35346).  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 


advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Internal 
Analgesic  and  Antirheumatic  Drug 
Products  (Internal  Analgesic  Panel), 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  these  drug  classes. 
Interested  persons  were  invited  to 
submit  comments  by  December  5, 1977. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  February 
6. 1978. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR  18401). 
the  agency  advised  that  it  had  reopened 
the  administrative  record  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  to  allow  for 
consideration  of  data  and  information 
that  had  been  filed  in  the  Dockets 
Management  Branch  after  the  date  the 
administrative  record  previously  had 
officially  closed.  The  agency  concluded 
that  any  new  data  and  information  filed 
prior  to  March  21, 1980  should  be 
available  to  the  agency  in  developing  a 
proposed  regulation  in  the  form  of  a 
tentative  final  monograph. 

In  the  Federal  Register  of  December  7. 
1982  (47  FR  55076),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  orally 
administered  menstrual  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
(Miscellaneous  Internal  Panel),  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  March  7, 1983. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  April  6. 
1983. 

In  accordance  with  §  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panels  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  Data  and  information 
received  after  the  administrative  record 
for  OTC  internal  analgesic,  antipyretic, 
and  antirheumatic  drug  products  was 
reopened  have  also  been  put  on  display 
in  the  Dockets  Management  Branch. 

In  response  to  the  advance  notice  of 
proposed  rulemaking  for  OTC  internal 
analgesic,  antipyretic,  and  antirheumatic 
drug  products,  two  trade  associations, 
several  drug  manufacturers,  many 


health  professionals,  several  consumers, 
a  drug-standard-setting  association,  two 
health  professional  associations,  a 
health  foundation,  and  one  consumer 
group  submitted  comments.  Copies  nf 
the  comments  received  are  also  on 
public  display  in  the  Dockets 
Management  Branch. 

In  response  to  the  advance  notice  of 
proposed  rulemaking  for  OTC  menstrual 
drug  products,  the  agency  received  two 
comments  from  drug  manufacturers 
relevant  to  OTC  internal  analgesic  drug 
products. 

After  reviewing  and  evaluating  the 
Miscellaneous  Internal  Panel's 
recommendations  regarding  the  use  of 
OTC  internal  analgesic  ingredients 
during  the  premenstrual  and  menstrual 
periods,  the  agency  has  determined  that 
it  is  appropriate  to  include  premenstrual 
and  menstrual  claims  for  these 
ingredients  as  part  of  the  rulemaking  for 
OTC  internal  analgesic  drug  products 
rather  than  to  retain  them  as  part  of  the 
rulemaking  for  OTC  menstrual  drug 
products  and  has  transferred  the 
comments  relevant  to  those  claims  to 
this  rulemaking.  In  this  way,  the  various 
conditions  for  which  an  OTC  internal 
analqesic  drug  product  is  safe  and 
effective  will  be  listed  in  one 
monograph.  The  agency's  proposed 
regulation  in  the  form  of  a  tentative  final 
monograph  for  OTC  orally  administered 
menstrual  drug  products  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

In  order  to  conform  to  terminology 
used  in  the  OTC  drug  review  regulations 
(21  CFR  330.10),  the  present  document  is 
designated  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  Part  343  (21  CFR  Part  343)  FDA 
states  for  the  first  time  its  position  on 
the  establishment  of  a  monograph  for 
OTC  internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  and  the  use 
of  these  products  for  premenstrual  and 
menstrual  symptoms.  Final  agency 
action  on  this  matter  will  occur  with  the 
publication  at  a  future  date  of  a  final 
monograph,  which  will  be  a  final  rule 
establishing  a  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Internal 
Analgesic  Panel's  conclusions  and 
recommendations  on  OTC  internal 
analgesic,  antipyretic,  and  antirheumatic 
drug  products  and  the  Miscellaneous 
Internal  Panel's  conclusions  and 
recommendations  on  the  use  of  OTC 
internal  analgesic  drug  products  for 

premenstrual  and  menstrual  symptoms. 


as  modified  on  the  basis  of  the 
comments  received  and  the  agency's 
independent  evaluation  of  the  Panels' 
reports.  Modifications  have  been  made 
for  clarity  and  regulatory  accuracy  and 
to  reflect  any  new  information  that  has 
come  to  the  agency's  attention.  Such 
new  information  has  been  placed  on  file 
in  the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  Panel's  conclusions  and 
recommendations  on  the  ingredient 
phenacetin  are  not  addressed  in  this 
document.  OTC  drug  products 
containing  phenacetin  are  subject  to  the 
notice  that  FDA  published  on 
phenacetin  in  the  Federal  Register  of 
October  5. 1983  (48  FR  45466).  which 
requires  removal  of  phenacetin  from  all 
prescription  and  OTC  drug  products 
(except  for  one  prescription  product  on 
which  a  hearing  request  is  pending). 
The  agency  published  an  advance 
notice  of  proposed  rulemaking  on  the 
reported  association  of  the  use  of 
salicylates  with  Reye  syndrome  in  the 
Federal  Register  of  December  28, 1982 
(47  FR  57886).  Reye  syndrome  is  a  rare, 
acute,  life-threatening  condition,  which 
primarily  occurs  in  children  or  teenagers 
during  the  course  of  or  while  recovering 
from  a  mild  respiratory  tract  infection, 
flu.  chicken  pox,  or  other  viral  illness.  In 
the  Federal  Register  of  December  17, 
1985  (50  FR  51400).  the  agency  published 
a  proposed  rule  to  require  the  labeling  of 
oral  OTC  aspirin  and  aspirin-containing 
dru!i(  products  to  bear  a  warning  that 
products  should  not  be  used  to 
chicken  pox  or  flu  symptoms  in 
iren  and  teenagers  before  consulting 
ictor  about  Reye  syndrome.  In 
addition  to  the  warning  statement,  the 
agency  proposed  to  prohibit  OTC 
salicylate-containing  drug  products 
labeled  solely  for  use  by  children 
(pediatric  products)  from  recommending 
that  the  products  be  used  in  treating  flu 
or  chicken  pox.  The  final  rule  was 
published  in  the  Federal  Register  of 
March  7. 1986  (51  FR  8180).  The  final 
rule  requires  the  labeling  of  orally  or 
rectally  administered  OTC  aspirin- 
containing  drug  products  to  prominently 
bear  the  following  warning: 
"WARNING:  Children  and  teenagers 
should  not  use  this  medicine  for  chicken 
pox  or  flu  symptoms  before  a  doctor  is 
consulted  about  Reye  syndrome,  a  rare 
but  serious  illness."  In  addition,  the 
regulation  states  that  OTC  drug 
products  covered  by  the  rule  and 
labeled  solely  for  use  by  children 
(pediatric  products)  shall  not 
recommend  the  product  for  use  in 


treating  flu  or  chicken  pox.  This  required 
warning  statement  and  restriction  on 
use  of  the  drug  were  scheduled  to  expire 
lune  6. 1988  unless  extended  by  the 
agency  through  publication  for  notice 
and  comment  in  the  Federal  Register.  In 
the  Federal  Register  of  January  22, 1988 
(53  FR  1796)  the  agency  published  a 
proposal  to  make  the  labeling  provision 
permanent.  A  final  rule  was  published  in 
the  Federal  Register  of  June  9, 1988  (53 
FR  21633),  which  expanded  the  required 
warning  sratement  to  make  clear  that 
aspirin  use  in  children  and  teenagers 
has  been  reported  to  be  associated  with 
Reye  syndrome  and  made  the  labeling 
provision  permanent.  Therefore,  the 
agency  will  incorporate  the  Reye 
syndrome  warning  into  the  final 
monograph  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products.  The  agency  notes  that  one 
provision  of  the  Reye  syndrome  labeling 
regulation,  i.e.,  21  CFR  201.314(h)(3) 
states  that  OTC  drug  products  subject  to 
the  regulation  and  labeled  solely  for  use 
by  children  (pediatric  products)  shall 
not  recommend  the  product  for  use  in 
treating  flu  or  chicken  pox.  Because  the 
Reye  syndrome  warning  in 
§  201.314(h)(1)  applies  to  both  children 
and  teenagers,  and  teenagers  may  use 
other  than  pediatric  products,  the 
agency  is  not  proposing  to  include  flu  in 
the  labeling  indication  for  any  oral  OTC 
aspirin  and  aspirin-containing  drug 
products.  In  addition,  FDA  noted  in  the 
final  rule  (53  FR  21635)  that  scentific 
research  to  date  focuses  on  the 
association  between  Reye  syndrome 
and  aspirin,  rather  than  on  the  broader 
category  of  drug  products  containing 
nonaspirin  salicylates.  FDA  stated  that 
it  will  consider  extending  the  warning  to 
nonaspirin  salicylates  if  warranted  by 
further  research.  Therefore,  at  this  time 
the  agency  is  not  proposing  to  include 
flu  in  the  labeling  indication  for  any 
salicylate  preparation.  However,  the 
agency  is  including  "flu"  in  the 
indications  allowed  for  products 
containing  acetaminophen. 

The  agency  is  also  aware  of  the 
National  Institutes  of  Health  (NIH) 
Consensus  Development  Conference  on 
analgesic-associated  kidney  disease 
held  February  27  to  29, 1984.  The  NIH 
Conference  issued  a  statement 
concluding  that  considerable  evidence 
indicates  that  combinations  of 
antipyretic  analgesics,  taken  in  large 
doses  over  a  long  period  of  time,  cause  a 
specific  form  of  kidney  disease  and 
chronic  renal  failure.  Persons  so 
exposed  may  be  more  susceptible  to  thp 
subsequent  development  of  uroepithelial 
tumors.  The  Conference  also  concluded 
that,  in  contrast,  there  is  little  evidence 


that  preparations  containing  a  single 
analgesic  ingredient  have  been  similarly 
abused  and  similarly  harmful.  The 
Conference  recommended  that  serious 
consideration  should  be  given  to  hmiting 
OTC  drug  products  to  those  containing  a 
single  antipyretic-Einalgesic  agent.  The 
agency  advises  that  the  final  Conference 
report  is  being  included  in  this 
administrative  record  (see  OTC  volume 
03BTFM).  which  has  now  been  reopened 
with  publication  of  this  tentative  final 
monograph.  The  agency  invites  specific 
comment  on  this  issue  and  will  address 
the  Conference's  recommendations  in 
the  final  rule. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
e^ectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded). 
"Category  II"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  1,  II, 
and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  product  that  is  subject  to 
the  monograph  and  that  contains  a 
nonmonograph  condition,  i.e..  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
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commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
dale. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  (publislied  in  the  Federal 
Register  of  fuly  »,  1977  (42  FR  35346)). 
the  agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  I) 
be  effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register  and  that  the  conditions 
excluded  from  the  monograph  (Category 
II)  be  eliminated  from  OTC  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monograph,  regardless  of  whether 
further  testing  was  undertaken  to  justify 
their  future  use.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manufacturers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  30 
days  after  the  date  of  publication  of  the 
final  monograph.  Experience  has  shown 
also  that  if  the  deadline  for  relabeling  is 
too  short,  the  agency  is  burdened  with 
extension  requests  and  related 
paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 
If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be  implemented 
sooner  than  the  12-month  effective  date, 
a  shorter  deadline  may  be  established. 


Similarly,  if  a  safety  problem  is 
identified  for  a  particular  nonmonograph 
condition,  a  shorter  deadline  may  be  set 
for  removal  of  that  condition  from  OTC 
drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  July  21, 1972  (37  FR 
14633)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch  (address  above). 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments  and  Reply  Comments 

A.  General  Comments 

1.  Several  comments  contended  that 
OTC  drug  monographs  are 
interpretative,  as  opposed  to 
substantive,  regulations. 

The  agency  addressed  tliis  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of  May 
11, 1972  (37  FR  9464),  and  in  paragraph  3 
of  the  preamble  to  the  tentative  final 
monograph  for  antacid  drug  products, 
published  in  the  Federal  Register  of 
November  12, 1973  (38  FR  31260).  FDA 
reaffirms  the  conclusions  stated  there. 
Subsequent  court  decisions  have 
confirmed  the  agency's  authority  to 
issue  substantive  regulations  by 
rulemaking.  See.  e.g..  National 
Nutritional  Foods  Association  v. 
Weinberger.  512  F.2d  688.  696-98  (2d  Cir. 
1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA, 
487  F.  Supp.  412  (S.D.N.Y.  1980).  affd 
637  F.2d  887  (2d  Cir.  1981). 

2.  One  comment  stated  that  FDA 
should  provide  better  physician 
education  on  the  treatment  of  drug 
toxicity,  as  well  as  on  the  potential 
toxicity  of  medications  currently  on  the 
market.  Other  comments  suggested  that 
an  educational  program  should  be 
jointly  initiated  by  FDA.  the 
pharmaceutical  industry,  and  the 
medical  and  pharmacy  professions  to 
better  educate  consumers  on  the 
appropriate  use  of  analgesic  products, 
e.g.,  the  use  of  aspirin  during  pregnancy. 

The  agency  supports  and  is  actively 
engaged  in  educational  programs  for 
consumers,  physicians,  and  health 
professionals.  One  way  in  which  FDA 
provides  information  on  drug 
interactions,  toxicities,  and  other 
pertinent  topics  is  through  the  "FDA 
Drug  Bulletin."  This  publication  is 
routinely  mailed  to  physicians  and  other 
health  professionals.  One  issue,  for 


example,  was  devoted  to  alcohol-drug 
interactions,  including  possible 
interactions  of  alcohol  with  aspirin, 
other  salicylates,  and  acetaminophen 
(Ref.  1).  Another  issue,  which  discussed 
the  use  of  aspirin  in  patients  with  a 
previous  myocardial  infarction  or 
unstable  angina  pectoris,  included  a 
discussion  of  adverse  reactions  that 
occurred  from  the  doses  of  aspirin  used 
in  the  studies  (Ref.  2). 

FDA  also  has  consumer  education 
programs  on  human  drugs.  Each 
program  is  implemented  by  FDA 
consumer  affairs  officers  who  provide 
health-related  information,  through 
talks,  films,  or  slides,  to  diverse  groups 
of  people,  such  as  health  professionals, 
parents,  teachers,  and  others.  These 
groups,  in  turn,  often  help  to  disseminate 
the  information  further.  The  consumer 
education  programs  on  human  drugs 
consist  of  subprograms  such  as  "Drugs 
and  Pregnancy"  and  "Safe  and  Effective 
Use  of  Drugs,"  which  include 
publications  that  provide  information  on 
the  use  of  OTC  internal  analgesic  drug 
products  among  others.  Additional 
agency  publications  are  also  available 
to  consumers.  For  example,  "FDA 
Consumer"  and  "FDA  Consumer  Memo" 
have  contained  articles  on  drugs  and 
pregnancy  and  the  uses  and  dangers  of 
OTC  drugs  that  relieve  pain  (Refs.  3 
through  6). 

As  new  information  becomes 
available,  FDA  updates  these  programs 
to  assure  continuing  education  of  both 
consumers  and  health  professionals.  In 
addition,  the  agency  participates  in 
cooperative  private-public  programs 
through  such  organizations  as  the 
National  Council  on  Patient  Information 
and  Education,  which  involves  industry, 
health  professionals,  and  consumers  in  a 
variety  of  education  and  information 
programs. 
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3.  One  comment  urged  that  future 
OTC  drug  monograph  documents  of 
more  than  10  pages  include  a  table  of 
contents,  an  index,  and  boldface 
headings  throughout  the  text  for  ease  of 


reading  and  locating  information  in  the 
text. 

In  publishing  documents  in  the 
Federal  Register,  FDA  follows  guidelines 
established  by  the  National  Archives 
and  the  Office  of  the  Federal  Register  in 
an  effort  to  make  all  government 
documents  consistent  in  format  and 
style. 

Since  the  comment  was  written. 
Federal  Register  format  has  changed. 
The  new  format  now  includes  headings 
in  bold  and  italic  type  which  make  it 
easier  to  read  and  locate  information  in 
OTC  Panel  reports,  tentative  final 
monographs,  and  final  monographs. 
However,  no  provision  has  been  made 
for  including  either  tables  of  contents  or 
indexes  in  documents  published  in  the 
Federal  Register. 

4.  Two  comments  stated  that  neither  a 
gastroenterologist  nor  a  hematologist 
served  on  the  Panel  and  that  the 
expertise  of  such  specialists  was 
essential  to  the  development  of  the 
Panel's  report.  Several  other  comments 
questioned  the  scientific  validity  of  the 
Panel's  report.  These  comments  argued 
that  the  Panel  frequently  misinterpreted 
information  and  data  to  support  its 
conclusions,  reached  conclusions 
contrary  to  the  data  submitted  or 
testimony  presented  to  it,  and  relied  too 
heavily  on  references  that  are 
secondary,  out-of-date,  and  unavailable 
to  the  scientific  community  (i.e..  not 
published  in  scientific  journals). 

The  agency  points  out  that,  although 
the  Internal  Analgesic  Panel  did  not 
include  a  gastroenterologist  or  a 
hematologist,  experts  in  the  fields  of 
gastroenterology  and  hematology 
appeared  before  the  Pimel  to  express 
their  views  and  present  data  for  the 
Panel's  consideration.  Thus,  the  Panel 
was  not  denied  expertise  in  these  areas 
in  developing  its  report. 

In  evaluating  the  scientific  validity  of 
the  Panel's  report,  the  agency  has 
considered  the  views  expressed  in  the 
comments,  reviewed  current  scientific 
literature,  and  consulted  experts  outside 
the  agency  when  necessary.  All  data  on 
which  the  Panel  based  its  conclusions, 
including  published  and  impublished 
references,  are  available  to  interested 
persons,  including  the  scientific 
community,  through  the  Dockets 
Management  Branch  (address  above). 

5.  Two  comments  believed  that  the 
Panel  recommended  changing  the 
marketing  status  of  aspirin  products 
from  OTC  to  prescription  only.  The 
comments  opposed  such  a  change  and 
expressed  concern  that  making  aspirin 
products  available  by  prescription  only 
would  limit  consumers'  access  to  these 
products  and  would  greatly  increase 
their  cost  A  third  comment  asserted 


that  aspirin  should  be  available  only  by 
prescription,  but  gave  no  reasons. 

The  Panel  found  aspirin  to  be  safe  and 
effective  for  OTC  use  as  an  analgesic 
and  antipyretic  and  did  not  recommend 
making  aspirin  products  available  only 
by  prescription.  The  agency  agrees  with 
this  conclusion  and  emphasizes  that 
aspirin  products  will  continue  to  be 
available  OTC. 

6.  One  comment  stated  that  the  Panel 
should  have  deferred  caffeine,  as  it 
deferred  other  ingredients  in  its  report 
(42  FR  35350),  to  the  Advisory  Review 
Pane!  on  OTC  Sedative,  Sleep- Aid,  and 
Tranquilizer  Drug  Products  (Sleep- Aid 
Panel)  "for  uses  other  than  an  analgesic 
adjuvant." 

The  Internal  Analgesic  Panel 
reviewed  submissions  for  ca^eine- 
containing  analgesic  products  that  were 
labeled  as  analgesics  or  as  analgesic- 
stimulants.  The  Panel  reviewed  caffeine 
for  its  safety  and  effectiveness  as  an 
analgesic  and  as  an  analgesic  adjuvant, 
but  not  as  a  stimulant  because  stimulant 
use  was  reviewed  by  the  Sleep-Aid 
Panel  in  its  report  published  in  the 
Federal  Register  of  December  8, 1975  (40 
FR  57292).  The  agency  presented  its 
tentative  conclusions  on  caffeine  in  the 
OTC  nighttime  sleep-aid  and  stimulant 
products  notice  of  proposed  rulemaking 
in  the  Federal  Register  of  June  13, 1978 
(43  FR  25544).  In  the  Federal  Register  of 
February  29, 1968  (53  FR  6100),  the 
agency  published  a  final  monograph  for 
OTC  stimulant  drug  products.  Any  OTC 
analgesic  product  containing  caffeine  for 
use  in  restoring  alertness  or  wakefulness 
will  have  to  follow  the  dosage  and 
labeling  requirements  for  caffeine 
established  by  the  agency  in  that  final 
monograph. 

7.  One  comment  from  a 
pharmaceutical  firm  noted  that  the 
firm's  name  was  not  included  in  the  list 
of  submissions  by  firms  (42  FR  35348 
and  35349).  The  comment  stated  that, 
although  this  firm  did  not  formally 
submit  data,  it  presented  oral  evidence 
regarding  OTC  analgesics  and 
underwrote  the  cost  of  statistical 
evaluation  of  several  papers  and 
editorials.  To  ensure  that  FDA  is  aware 
of  the  oral  evidence  that  was  presented, 
the  comment  provided  copies  of  the 
transcripts  of  the  sessions  at  which  this 
company  presented  testimony. 

The  agency  is  aware  that  certain 
individuals  appeared  before  the  Panel  to 
present  testimony  on  behalf  of  this  firm. 
Their  names  are  included  in  the  fist  of 
persons  who  presented  their  views  to 
the  Panel  (42  FR  35347).  Because  this 
firm  did  not  submit  %vritten  data  and 
information  in  response  to  the  Panel's 
call-for-data  and  did  not  formally  submit 
any  data  during  the  course  of  the  Panel's 


deliberations,  it  is  not  included  in  the 
list  of  submissions  by  firms. 

8.  One  comment,  supporting  the 
inclusion  of  "minor  aches  and  pains  of 
arthritis"  in  OTC  drug  analgesic 
labeling,  argued  that  the  Panel  decided 
at  an  early  stage  of  its  review  to  limit 
the  indications  of  antirheumatic 
products  to  "minor  aches  and  pains  ' 
and  remove  ail  mention  of  the  minor 
aches  and  pains  of  arthritis.  The 
comment  also  stated  that  during  the 
remainder  of  its  review  the  Panel  did 
not  seriously  consider  any  submission 
or  presentation  that  was  not  in  accord 
with  the  Panel's  original  decision. 

The  Panel  considered  the  arthritis 
labeling  issue  several  times  during  its 
review,  including  its  April  1976  meeting. 
The  Panel  gave  reasons  for  its 
recommendations  on  arthritis  labeling 
under  its  general  discussion  of  the 
labeling  of  OTC  analgesic,  antipyretic, 
and  antirheumatic  drug  products  and 
also  in  the  discussion  of  antirheumatic 
agents  (42  FR  35354  and  35453). 
However,  because  the  agency  has 
decided  to  allow  the  phrase  "minor  pain 
from  arthritis"  as  an  example  in  the 
monograph  indication  for  OTC  analgesic 
drug  products,  the  comment's  point  is 
moot.  (See  comment  17  below.) 

9.  Two  comments  from  the  same 
source  requested  that  the  administrative 
record  for  the  internal  analgesic 
proposed  monograph  be  kept  open  so 
that  the  transcripts  or  tapes  of  the 
closed  meetings  of  the  Panel  could  be 
reviewed  and  commented  on.  The 
comments  stated  that  these  transcripts 
and  tapes  were  not  released  by  FDA 
until  after  the  comment  period  closed. 

The  original  comment's  request  was 
dated  December  1977.  In  response  to  a 
Freedom  of  Information  (FOI)  request 
(FOI  file  number  F77-15.747).  the 
transcripts  and  tapes  of  the  Internal 
Analgesic  Panel's  closed  meetings  were 
made  available  to  the  comment  source 
on  May  17, 1978,  after  being  reviewed  by 
FDA  for  deletion  of  trade  secrets, 
patient  names,  and  other  nondisclosable 
information.  Since  then  the  agency  has 
not  received  from  the  comment  source 
any  new  data  or  information  relating  to 
the  transcripts  or  any  petition  to  reopen 
the  administrative  record.  Transcripts  of 
panel  meetings  are  not  included  in  the 
administrative  record.  See  21  CFR 
330.10(a)(10).  The  reasons  for  this  are 
stated  in  the  preamble  to  the  "Proposal 
to  Designate  the  Contents  and  the  Time 
of  Closing  of  the  Administrative 
Record,"  published  in  the  Federal 
Register  of  June  4, 1974  (39  FR  19878), 
and  published  as  a  final  rule  in  the 
Federal  Register  of  November  8, 1974  (39 
FR  39556). 
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Because  of  the  length  of  time  since  the 
lOI  request  was  granted,  the  agency 
sees  no  reason  at  this  point  to  consider 
having  the  record  "kept  open."  All 
interested  persons  may  submit  written 
comments  for  a  period  of  180  days  after 
the  publication  of  this  tentative  final 
monograph.  Any  comments  relating  to 
the  transcripts  of  the  panel  meetings 
should  state  the  reasons  that  would 
warrant  the  agency's  consideration  of 
the  transcripts,  notwithstanding  the 
reasons  given  by  the  agency  for  not 
ordinarily  considering  them. 

B.  Comments  on  Internal  Analgesic. 
Antipyretic,  and  Antirheumatic 
Labeling 

10.  Several  comments  contended  that 
there  is  no  statutory  authority  for  the 
codification  of  exact  words  to  be  used  in 
describing  the  modes  of  action  and  the 
symptoms  to  be  relieved  by  an  OTC 
drug.  The  comments  stated  that  existing 
statutory  provisions  (15  U.S.C.  1453(a), 
21  CFR  201.61,  and  sections  508  and 
502(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (hereafter  referred  to  as 
the  act)  (21  U.S.C.  358  and  352(e))  do  not 
show  a  congressional  intent  to  authorize 
FDA  to  legislate  the  exact  wording  of 
OTC  drug  claims  to  the  exclusion  of 
other  equally  accurate  and  truthful 
claims  for  these  products,  and  that 
section  502(c)  of  the  Act  (21  U.S.C. 
352(c))  demonstrates  a  congressional 
intent  to  the  contrary.  The  comments 
argued  that  any  language  fulfilling  the 
statutory  requirement  should  be 
satisfactory,  and  recommended  that 
FDA  provide  for  more  flexibility  of 
wording  in  OTC  drug  product  labeling 
by  adding  the  following  statement  to 
each  list  of  approved  indications:  "or 
similar  indication  statements  which  are 
in  keeping  with  the  Panel's  Report." 

In  the  Federal  Register  of  May  1, 1986 
(51  FR  16258),  the  agency  published  a 
final  rule  changing  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  21  CFR  330.1(c)(2), 
the  label  and  labeling  of  OTC  drug 
products  are  required  to  contain  in  a 
prominent  and  conspicuous  location, 
either  (1)  the  specific  wording  on 
indications  for  use  established  under  an 
OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
•'APPROVED  USES";  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  "APPROVED  USES  ";  or 
(3)  the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES,"  plus  alternative  language 
describing  indications  for  use  that  is  not 


false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established 
and  identified  by  quotation  marks,  e.g., 
21  CFR  201.63  or  330.1(g).  The  proposed 
rule  in  this  document  is  subject  to  the 
labeling  provisions  in  §  330.1(c)(2). 

11.  One  comment  argued  that  the 
labeling  proposed  by  the  Panel  contains 
extensive  and  complicated  wording  and 
may  well  be  contrary  to  the  intention  of 
section  502(c)  of  the  act  (21  U.S.C. 
352(c)),  which  states  that  OTC  drug 
labeling  is  to  be  written  in  terms  that 
consumers  can  easily  understand. 

In  all  of  its  decisions  on  labeling,  the 
agency  seriously  considers  the 
consumer's  comprehension  of  the 
intended  message  in  the  labeling.  The 
agency  has  thoroughly  reviewed  the 
Panel's  recommended  labeling  and  has 
modified  it  where  necessary  to  make  it 
clearer  to  consumers.  Specific  comment 
is  invited  on  the  labeling  in  this 
tentative  final  monograph,  including 
comments  on  consumer  understanding 
of  the  wording. 

12.  Two  comments  objected  to  the 
Panel's  recommendation  that  all  inactive 
ingredients  be  listed  in  the  labeling  of 
OTC  analgesic,  antipyretic,  and 
antirheumatic  drug  products.  The 
comments  argued  that  a  list  of  inactive 
ingredients  in  the  labeling  would  be 
meaningless,  confusing,  and  misleading 
to  most  consumers.  The  comments  noted 
that  the  act  does  not  require  that 
inactive  ingredients  of  drug  products  be 
included  on  a  label  and  argued  that 
listing  these  ingredients  would  crowd 
out  information  that  is  more  meaningful 
to  consumers. 

The  agency  agrees  that  the  Federal 
Food,  Drug,  and  Cosmetic  Act  does  not 
require  the  identification  of  all  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products.  Section  502(e)  of  the  act  (21 
U.S.C.  352(e))  does  require  disclosure  of 
active  ingredients  and  of  certain 
ingredients,  whether  included  as  active 
or  inactive  components  in  a  product. 
Although  the  act  does  not  require  the 
disclosure  of  all  inactive  ingredients  in 
the  labeling  of  OTC  drug  products,  the 
agency  agrees  with  the  Panel  that  listing 
of  inactive  ingredients  in  OTC  drug 
product  labeling  would  be  useful 
information  for  some  consumers. 
Consumers  with  known  allergies  or 
intolerances  to  certain  ingredients 
would  then  be  able  to  identify 
substances  that  they  may  wish  to  avoid. 


The  Proprietary  Association,  the  trade 
association  that  represents 
approximately  85  OTC  drug 
manufacturers  who  reportedly  market 
between  90  and  95  percent  of  the  volume 
of  all  OTC  drug  products  sold  in  the 
United  States,  has  established 
guidelines  (Ref.  1)  for  its  member 
companies  to  list  voluntarily  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products.  Under  another  voluntary 
program  begun  in  1974,  the  member 
companies  of  The  Proprietary 
Association  have  been  including  the 
quantities  of  active  ingredients  on  OTC 
drug  labels.  The  agency  is  not  at  this 
time  proposing  to  require  the  listing  of 
inactive  ingredients  in  OTC  drug 
product  labeling.  However,  the  agency 
commends  these  voluntary  efforts  and 
urges  all  other  OTC  drug  manufacturers 
to  similarly  label  their  products. 

References 

(1)  "Guidelines  for  Disclosure  of  Inactive 
Ingredients  in  OTC  Medicines,"  The 
Proprietary  Association,  Washington,  July  12. 
1984.  in  OTC  Volume  03BTFM. 

13.  One  comment  supported,  while 
others  objected  to,  the  10-day  limitation 
on  aspirin  use  recommended  by  the 
Panel  in  §  343.50(c)(l)(i):  "Do  not  take 
this  product  for  more  than  10  days."  The 
supporting  comment  stated  that  this 
recommended  warning  is  consistent 
with  the  current  medical  knowledge  of 
aspirin.  Other  comments  objected  to  the 
warning  on  the  grounds  that  it  implies  to 
consumers  that  aspirin  products  are 
unsafe  or  toxic  if  taken  for  more  than  10 
days;  that  there  is  no  scientific,  medical, 
or  legal  justification  for  the 
recommendation  that  chronic  arthritis 
patients  see  a  physician  every  10  days; 
and  that  a  delay  of  much  longer  than  10 
days  is  needed  before  consulting  a 
physician  because  early  examination  to 
rule  out  serious  rheumatoid  disease  is 
expensive  and  does  not  yield  results. 
The  opposing  comments  also  argued 
that  many  physicians  recommend  the 
use  of  aspirin  beyond  10  days  and  that 
the  consumer,  after  reading  the  10-day 
warning,  might  be  reluctant  to  follow  the 
physician's  advice.  The  following 
alternative  wording  was  suggested,  with 
the  explanation  that  this  warning  directs 
that  self-medication  should  not  exceed 
10  days:  "If  pain  persists  for  more  than 
10  days  . . .  consult  a  physician 
immediately." 

The  agency  points  out  that  the  10-day 
warning  was  not  intended  to  apply  only 
to  arthritic  patients,  as  one  comment 
appears  to  have  interpreted  it.  As 
another  comment  stated.  "*  *  *  self- 
medication  (with  analgesic  drug 
products)  should  not  continue  for  more 


than  10  days  at  one  time."  The  intent  of 
the  10-day  warning  is  to  inform  all 
consumers,  including  arthritic  patients, 
that  analgesic  drug  products  should  not 
be  taken  for  more  than  10  days  "unless 
directed  by  a  doctor,*'  so  that  serious 
conditions  do  not  go  undiagnosed  and 
untreated.  (See  42  FR  35351.)  To  reflect 
this  intent,  the  agency  is  adding  the 
words  "unless  directed  by  a  doctor"  to 
the  warning  for  adults  in  S  343.50(c)(l)(i) 
and  the  corresponding  warning  for 
children  in  S  343.50(c)(2)(i).  The  agency 
does  not  beheve  that  these  warnings 
will  imply  to  consumers  that  analgesic 
products  are  unsafe  or  toxic  if  taken  for 
more  than  10  days  (or  5  days  for 
children). 

14.  One  comment  supported,  and 
others  opposed,  that  portion  of  the 
recommended  warning  for  analgesic  and 
antipyretic  products  in  §  343.50(c)(l)(i) 
that  advises  the  consumer  to  consult  a 
physician  if  symptoms  persist  or  new 
ones  occur.  The  comment  that  favored 
the  warning  stated  that  it  is  consistent 
with  the  state  of  medical  knowledge 
concerning  aspirin.  One  comment 
opposing  the  warning  argued  that 
informing  the  consumer  to  consult  a 
physician  if  new  symptoms  occur  may 
unduly  alarm  the  consumer  and  could 
burden  doctors  with  additional  inquiries 
from  consumers.  Another  comment 
stated  that  new  but  not  unusual 
symptoms  that  respond  to  self-treatment 
may  be  expected  during  the  normal 
course  of  a  self-timited  disease,  e.g.,  the 
fever  that  develops  during  a  stage  of  the 
common  cold.  The  comments  suggested 
the  following  alternative  wording  for 
9  343.50(c)(lKi)  and  (ii):  "If  symptoms 
persist  or  get  worse,  consult  your 
physician";  or  "If  symptoms  persist,  or 
new  unexpected  ones  occur,  consult 
your  physician." 

The  agency  agrees  that  worsening 
symptoms  should  be  mentioned  in  the 
warning  because  this  alerts  the 
consumer  to  consult  a  doctor  when  one 
is  needed,  e.g..  upon  the  development  of 
secondary  infection,  rather  than  only 
after  a  10-day  (adults)  or  5-day 
(children)- maximum  limit  for  self- 
treatment.  The  warning  has  been 
amended  accordingly.  The  agency  does 
not  believe  that  informing  the  consumer 
to  consult  a  doctor  if  new  symptoms 
occur  would  unduly  frighten  consumers 
or  further  burden  doctors.  For  clarity 
and  precision,  the  agency  is  revising  this 
portion  of  the  warning  to  read,  "If  pain 
or  fever  persists  or  gets  worse,  if  new 
symptoms  occur  *  *  ',"  in  proposed 
§  343.50(c)  (l)(i)  and  (2)(i).  (See  comment 
18  below  for  further  revision  in  the 
warnings.] 


15.  Two  conmients  agreed  with,  and 
many  comments  objected  to.  the  Panel's 
recommended  Category  I  labeling 
indication  for  internal  analgesic  active 
ingredients  in  I  343.50(a)(l],  "For  the 
temporary  relief  of  occasional  minor 
aches,  pains,  and  headache."  The 
comments  supporting  this  limited 
indication  argued  that  indications  that 
describe  specific  types  of  pain  mislead 
the  consumer  because  they  imply  a 
treatment  of  these  conditions  and 
encourage  inappropriate  self-diagnosis 
and  self-treatment  The  comments  also 
argued  that  such  labeling  suggests  to 
consumers  that  one  product  offers 
unique  advantages  over  another  for  the 
specific  indications  stated  on  the  label. 

Some  comments  objected  to  the  terms 
"occasional,"  "minor,"  or  "temporary" 
because  they  are  unnecessary, 
indefinite,  or  meaningless  to  consumers. 
Many  comments  that  opposed  the 
recommended  indication  supported 
more  specific  indications  that  currently 
appear  on  many  OTC  internal  analgesic 
drug  products,  e.g.,  "for  low  back  pain." 
"for  muscular  aches."  "for  sinusitis 
pain."  "for  pain  of  sprains,"  "for 
functional  menstrual  pain."  "for  the 
relief  of  minor  sore  throat  pain."  and 
"for  pains  caused  by  colds,"  A  consumer 
survey  was  submithed  to  show  the  need 
for  expanding  the  recommended 
indication  (Ref  1). 

The  comments  argued  that  expanding 
the  labeling  would  not  imply  treatment 
of  these  conditions,  but  would  aid  the 
consumer  in  selecting  OTC  internal 
analgesic  drug  products,  thereby 
avoiding  the  expense  of  uimecessary 
visits  to  a  physician  and  overburdening 
the  health  care  system.  The  comments 
asserted  that  it  is  inconsistent  for  the 
Internal  Analgesic  Panel  to  prohibit  the 
indication  "For  cold  symptoms,"  while 
the  Advisory  Review  Panel  on  OTC 
Cold,  Cough,  Allergy.  Bronchodilator, 
and  Antiasthmatic  Products  (Cough- 
Cold  Panel]  allows  this  indication  for 
Category  I  combination  products 
containing  internal  analgesics.  Two 
comments  contended  that  the  use  and 
effectiveness  of  analgesic  ingredients  in 
relieving  the  pain  of  sore  throat  is 
generally  recognized  and  submitted 
excerpts  of  several  references  to  support 
their  statement  (Ref  2). 

The  Panel  recommended  a  limited 
indication  for  OTC  internal  analgesic- 
antipyretic  drug  products  in  the  belief 
that  it  was  preferable  to  listing  all  of  the 
various  types  of  minor  pain  that  these 
products  could  be  used  for.  The  Panel 
found  that  the  various  claims  on  the 
labels  it  reviewed  were  often  vague  and 
lacked  clarity.  The  Panel  was  concerned 
that  a  plethora  of  claims  would  be 


confusing  and  misleading  to  the 
consumer  (42  FR  35355).  However,  the 
agency  does  not  beheve  that  a 
statement  describing  one  or  more 
specific  types  of  pain  on  an  analgesic- 
antipyretic  drug  product  properly 
labeled  with  the  active  ingredient  and 
with  the  statement  of  identity  (e.g.. 
"pain  reliever-fever  reducer")  would 
mislead  consumers.  Such  labeling  would 
be  helpful  to  consumers  to  provide  them 
with  examples  of  the  general  types  of 
pain  for  which  OTC  internal  analgesic 
drug  products  are  useful  Therefore,  the 
agency  is  providing  manufacturers  the 
option  of  providing  a  limited  or  an 
expanded  indications  statement 

For  the  reasons  described  below,  the 
agency  is  proposing  the  following 
indications  for  OTC  internal  analgesic 
drug  products:  "For  the  temporary  relief 
of  minor  aches  and  pains"  [which  may 
be  followed  by  one  or  more  of  the 
following:  ("associated  with  "  (select  one 
or  more  of  the  following:  "a  cold."  "the 
common  cold."  "sore  throat," 
"headache,"  "toothache,"  "muscular 
aches,"  "backache,"  "the  premenstrual 
and  menstrual  periods"  (which  may  be 
followed  by:  "(dysmenorrhea)"),  or 
"premenstrual  and  menstrual  cramps" 
(which  may  be  followed  by: 
"(dysmenorrhea)"))),  ("and  for  the  minor 
pain  from  arthritis.")]  (This  statement  is 
further  expanded  in  comment  16  below 
to  include  fever  labeling.)  The  types  of 
pain  described  above  are  the  only  ones 
now  being  proposed  to  be  allowed  in  the 
labeling  of  OTC  internal  analgesic  drug 
products.  A  similar  expanded  indication 
is  being  proposed  for  products  labeled 
for  pediatric  use.  Minor  pain  from 
arthritis  is  not  included  as  an  example 
in  the  labeling  for  pediatric  products 
because  when  this  type  of  pain  occurs  in 
children,  it  should  be  treated  by  a 
doctor.  For  the  same  reason,  minor  pain 
associated  with  backache  or  muscular 
aches  is  not  included  in  the  labeling:  the 
underlying  cause  of  these  kinds  of  pain 
in  children  should  be  determined  by  a 
doctor.  Because  the  agency  does  not 
consider  indications  concerning 
premenstrual  and  menstrual  pain 
appropriate  for  pediatric  analgesic 
products,  these  claims  are  also  not  being 
included  in  the  proposed  labeling  for 
products  for  pediatric  use. 

The  terms  "muscular  aches"  and 
"backache"  adequately  represent  most 
musculoskeletal  aches  and  pains  and 
are  preferable  to  listing  all  the  specific 
areas  of  the  body  that  could  be 
involved.  The  Panel  classified  "low  back 
pain"  as  Category  II  because  it  believed 
that  the  indication  implied  to  consumers 
that  OTC  analgesic  drug  products  could 
be  used  to  treat  arthritic  conditions  (42 
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FR  35454  and  35467).  However,  the 
agency  recognizes  that  low  back  pain  is 
not  necessarily  due  to  arthritis  but  may 
be  due  to  causes  amenable  to  OTC 
treatment  such  as  minor  strains  or 
overexertion.  The  agency  believes  that 
low  back  pain  amenable  to  treatment 
with  OTC  analgesic  drug  products  is 
appropriately  described  by  the  terms 
"muscle  aches"  and  "backache"  in  the 
proposed  indication  and  therefore  is  not 
including  the  claim  "low  back  pain"  in 
the  proposed  monograph.  Because  the 
agency  believes  that  consumers  are 
familiar  with  the  words  "low  back  pain" 
and  proposes  to  require  labeling  that 
would  warn  consumers  against  the  use 
of  OTC  analgesic  drug  products  for  more 
than  10  days  and  to  consult  a  doctor  if 
symptoms  persist  or  get  worse  or  if  new 
symptoms  occur  (in  §  343.50(c)(l](i)),  the 
agency  would  not  object  to  the  use  of 
the  claim  "low  back  pain"  elsewhere  on 
the  label  provided  it  is  not  intermixed 
with  labeling  established  by  the 
monograph.  Similarly,  the  agency  is  not 
proposing  to  include  the  claim  "pain  of 
sinusitis"  in  the  proposed  monograph 
because  it  believes  that  this  type  of  pain 
is  adequately  described  by  the  term 
"headache"  in  the  proposed  indication. 
However,  the  agency  also  would  not 
object  to  the  use  of  this  claim  provided 
it  is  not  intermixed  with  labeling 
established  by  the  monograph. 

Claims  relating  to  sinusitis  are 
addressed  in  the  tentative  final 
monograph  for  OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic 
combination  drug  products,  published  in 
the  Federal  Register  of  August  12. 1988 
(53  FR  30522).  (For  a  discussion  of  the 
agency's  decision  to  include  "minor  pain 
from  arthritis"  in  the  statement  of 
indications,  see  comment  17  below.) 
Claims  relating  to  menstrual  pain 
were  classified  in  Category  II  by  the 
Panel  (42  FR  35434).  However,  these 
claims  were  also  reviewed  by  the 
Miscellaneous  Internal  Panel.  The 
agency  has  reviewed  that  Panel's 
recommendations  regarding  OTC 
internal  analgesic  active  ingredients  for 
use  during  the  premenstrual  and 
menstrual  periods  and  concurs  with  the 
Panel  that  any  Category  I  OTC  internal 
analgesic  ingredient  is  safe  and  effective 
for  the  relief  of  pain  associated  with  the 
premenstrual  and  menstrual  periods 
and/or  with  premenstrual  or  menstrual 
cramps.  In  reviewing  the  various 
menstrual  claims  recommended  by  the 
Panel,  the  agency  notes  that  the  Panel 
placed  in  Category  I  a  claim  "for  the 
relief  of  pain  of  dysmenorrhea." 
However,  the  agency  does  not  believe 
that  "dysmenorrhea,"  when  used  alone, 
is  a  word  that  is  commonly  understood 


by  consumers.  In  addition,  this  word 
was  not  used  in  any  of  the  OTC  drug 
product  labeling  submitted  to  the  Panel. 
Therefore,  the  agency  has  not  provided 
for  its  use  as  a  sole  indication,  but  has 
provided  for  its  optional  use 
parenthetically  with  other  terms,  e.g.. 
"*  *  *  minor  aches  and 
pains  *  *  *  associated  with  the 
premenstrual  and  menstrual  periods" 
(which  may  be  followed  by: 
"(dysmenorrhea)"). 

For  the  reasons  discussed  in  comment 
6  of  the  tentative  final  monograph  for 
OTC  menstrual  drug  products 
(published  elsewhere  in  this  issue  of  the 
Federal  Register),  the  labeling  being 
proposed  for  these  products  does  not 
distinguish  between  the  menstrual  and 
premenstrual  periods. 

The  agency  is  including  the  claim 
"sore  throat"  in  the  proposed  indication 
after  reviewing  the  various  panels' 
recommendations,  and  applicable 
current  and  proposed  regulations.  The 
agency  notes  that  sore  throat  in  most 
cases  is  due  to  a  self-limiting  condition 
that  resolves  itself  without  treatment. 
However,  the  agency  is  aware  that  sore 
throat,  mild  as  it  may  seem,  may  be  a 
symptom  of  a  more  serious  condition 
that  is  not  amenable  to  self-diagnosis  or 
self-treatment,  such  as  a  streptococcal 
infection  ("strep  throat"),  which  if  left 
untreated  may  progress  to  rheumatic 
fever  or  acute  glomerulonephritis  (47  FR 
22773).  Because  of  the  risk  of  serious 
illness  if  appropriate  treatment  of  a  sore 
throat  is  unduly  delayed,  the  agency 
currently  recommends  that  all  OTC  drug 
products  indicated  for  the  relief  of  sore 
throat  display  the  following  warning 
statement:  "Warning — severe  or 
persistent  sore  throat  or  sore  throat 
accompanied  by  high  fever,  headache, 
nausea,  and  vomiting  may  be  serious. 
Consult  physician  promptly.  Do  not  use 
for  more  than  2  days  or  administer  to 
children  under  3  years  of  age  unless 
directed  by  physician,"  (21  CFR  369.20). 
Although  the  Internal  Analgesic  Panel 
did  not  specifically  address  this 
warning,  the  agency  is  proposing  to 
include  a  modified  version  in  §  343.50 
(c)(l)(ii)  and  (c)(2)(ii)  of  this  tentative 
final  monograph.  The  agency  is 
proposing  to  revise  the  current  warning 
to  make  it  consistent  in  format  with 
warnings  proposed  in  other  current  OTC 
drug  tentative  final  monographs  and  is 
proposing  that  any  analgesic  drug 
product  labeled  for  the  relief  of  minor 
sore  throat  pain  include  the  following 
warning.  "If  sore  throat  is  severe, 
persists  for  more  than  2  days,  is 
accompanied  or  followed  by  fever, 
headache,  rash,  nausea,  or  vomiting, 
consult  a  doctor  promptly." 


Because  sore  throat  accompanied  by 
rash  could  be  indicative  of  several 
illnesses  not  amenable  to  OTC  drug  self- 
treatment,  such  as  rheumatic  fever  or 
measles  (Ref.  2).  the  agency  believes 
that  consumers  should  be  warned 
against  the  use  of  aspirin  when  a  rash  is 
present.  Therefore,  the  agency  is 
proposing  to  include  the  word  "rash"  in 
the  new  proposed  warning.  The  agency 
is  not  proposing  to  include  the  word 
"high"  as  descriptive  of  fever,  as 
contained  in  the  current  warning  in  21 
CFR  369.20,  because  the  agency  believes 
that  it  is  important  for  the  consumer  to 
recognize  the  presence  of  fever 
associated  with  sore  throat  regardless  of 
whether  the  fever  is  high  or  low.  The 
agency  is  also  not  proposing  to  include 
that  portion  of  the  current  warning 
against  administering  the  drug  to 
children  3  years  of  age  without 
consulting  a  physician.  The  Internal 
Analgesic  Panel  recommended  labeling 
that  provided  for  the  use  of  analgesics  in 
children  2  years  of  age.  In  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products,  the  agency 
concluded  that  most  Category  I 
anesthetic/anaglesic  ingredients,  such 
as  benzocaine  and  dyclonine 
hydrochloride,  could  be  labeled  for  the 
temporary  relief  of  minor  sore  throat  in 
children  2  years  of  age  or  older  (53  FR 
2458).  Therefore,  the  agency  is  proposing 
in  this  tentative  final  monograph  for  the 
labeling  to  provide  for  the  use  of 
analgesics  for  minor  sore  throat  pain  in 
children  2  years  of  age  or  older. 

The  agency  is  retaining  the  term 
"minor"  to  describe  the  aches  and  pains 
that  are  amenable  to  OTC  treatment,  as 
opposed  to  more  severe  symptoms  that 
should  be  treated  by  a  doctor.  The  term 
"temporary"  remains  in  the  indications 
statement  to  indicate  the  type  of  relief 
given  by  OTC  internal  analgesic  drug 
products. 

The  term  "occasional"  is  being 
deleted  from  the  Panel's  recommended 
labeling  because  the  agency  believes 
that  the  warnings  included  in  the 
tentative  final  monograph  are  sufficient 
to  warn  consumers  against  the  chronic 
use  of  OTC  analgesics  unless  advised 
by  a  doctor. 
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16.  Several  comments  objected  to  the 
antipyretic  active  ingredient  labeling 
recommended  in  §  343.50(a)(2),  "For  the 


reduction  of  fever,"  because  it  does  not 
include  the  common  cold  and  flu.  The 
comments  stated  that  fever  associated 
with  colds  and  flu  is  the  most  common 
type  of  fever  for  which  self-medication 
is  appropriate,  and  that  eliminating  the 
terms  "common  cold"  and  "fiu"  from  the 
labeling  would  deny  the  consumer 
necessary  information  for  safe  and 
effective  self-medication. 

The  agency  believes  that 
manufacturers  should  be  able  to  inform 
consumers  of  the  relationship  between 
the  common  cold  and  fever,  and  is 
providing  a  number  of  options  for 
labeling  analgesic-antipyretic  drug 
products  so  that  this  can  be  done  if  the 
manufacturer  desires.  With  regard  to  the 
term  "flu,"  the  agency  published  a  final 
rule  on  Reye  syndrome  and  salicylate 
drug  products  entitled  "Labeling  for  Oral 
and  Rectal  Over-the-Counter  Aspirin 
and  Aspirin-Containing  Drug  Products; 
Reye  Syndrome  Warning"  in  the  Federal 
Register  of  June  9, 1988  (53  FR  21633). 
This  rule  provides  that  such  products 
labeled  solely  for  use  by  children 
(pediatric  products)  shall  not 
recommend  the  product  for  use  in 
treating  fiu  or  chicken  pox.  Because  the 
warning  required  on  all  aspirin- 
containing  products  includes  both 
children  and  teenagers  (see  discussion 
of  final  rule  earlier  in  this  document) 
and  because  of  the  possibility  of 
teenagers  using  other  than  pediatric 
products,  the  agency  has  decided  not  to 
add  "flu"  to  the  label  indications  for  any 
aspirin-containing  product  at  this  time. 

In  addition,  while  FDA  noted  in  the 
final  rule  (53  FR  21635)  that  scientific 
research  to  date  focuses  on  the 
association  between  Reye  syndrome 
and  aspirin,  concerns  have  been  raised 
about  the  use  of  the  broader  category  of 
drug  products  containing  nonaspirin 
salicylates  in  children  and  teenagers 
with  "flu."  Therefore,  at  this  time  the 
agency  is  not  proposing  to  include  flu  in 
the  labeling  indication  for  any  salicylate 
preparation.  However,  the  labeling 
prohibition  on  this  "flu"  claim  does  not 
apply  to  the  internal  analgesic- 
antipyretic  ingredient  acetaminophen. 
Therefore,  the  agency  is  proposing  to 
include  the  term  "flu"  in  the  indication 
for  acetaminophen. 

Section  343.50(a)  (2)  and  (3),  as 
recommended  by  the  Panel,  are  being 
deleted,  and  the  Panel's  recommended 
indication  for  any  Category  I  analgesic/ 
antipyretic  ingredient  in  §  343.50(a)(3) 
(redesignated  §  343.50(b)(1))  is  being 
revised  as  follows:  "For  the  temporary 
relief  of  minor  aches  and  pains"  [which 
may  be  followed  by  one  or  more  of  the 
following:  ("associated  with"  (select  one 
or  more  of  the  following:  "a  cold."  "the 


common  cold,"  "sore  throat," 
"headache,"  "toothache,"  "muscular 
aches,"  "backache."  "the  premenstrual 
amd  menstrual  periods"  (which  may  be 
followed  by:  "(dysmenorrhea)"),  or 
"premenstrual  and  menstrual  cramps" 
(which  may  be  followed  by: 
"(dysmenorrhea)"))),  ("and  for  the  minor 
pain  from  arthritis"),  and  ("and  to 
reduce  fever.")]  The  labeling  being 
proposed  for  products  marketed 
exclusively  for  children  is  as  follows: 
"For  the  temporary  relief  of  minor  aches 
and  pains"  [which  may  be  followed  by: 
("associated  with"  (select  one  or  more 
of  the  following;  "a  cold,"  "the  common 
cold,"  "sore  throat,"  "headache,"  or 
"toothache"))  and/or  ("and  to  reduce 
fever".)]  The  agency  is  also  proposing 
that  the  term  "flu"  may  be  added  to 
these  revised  indications  for  products 
containing  acetaminophen. 

In  addition,  the  agency  is  proposing 
that  all  OTC  analgesic-antipyretic  drug 
products  bear  a  statement  of  identity  as 
a  "pain  reliever"  or  "analgesic  (pain 
reliever)."  If  the  product  is  also  labeled 
to  include  the  indication  "to  reduce 
fever."  then  the  statement  of  identity  is 
"pain  reliever-fever  reducer"  or 
"analgesic  (pain  reliever)-antipyretic 
(fever  reducer)." 

17.  One  comment  agreed  with  the 
Panel's  recommendation  that  OTC 
analgesic  drugs  should  not  be  labeled 
for  the  relief  of  pain  from  arthritis, 
adding  that  such  labeling  could  be 
misleading  to  consumers.  The  comment 
stated  that  consumers  may  equate  relief 
of  pain  with  effective  treatment  of  self- 
diagnosed  "arthritis,"  thus  preventing  or 
delaying  the  diagnosis  and  proper 
treatment  of  a  rheumatic  disease  and 
that  OTC  dosages  of  aspirin  "rarely  if 
ever"  have  anti-inflammatory  activity. 

Other  comments  disagreed  with  the 
Panel's  recommendation  and  urged  that 
labeling  of  OTC  antirheumatic  products 
include  their  use  for  the  temporary  relief 
of  minor  aches  and  pains  from  arthritis 
and  rheumatism  for  the  following 
reasons:  (1)  Consumers  should  not  be 
denied  such  information,  and  to  do  so 
would  place  increasing  demands  on 
doctors  and  economic  burdens  on 
consumers  and  the  health  care  system; 
(2)  aspirin  has  an  anti-inflammatory 
effect  at  OTC  dosages,  but  the  Panel's 
recommended  labeling  may  lead  some 
consumers  to  believe  that  aspirin 
products  are  unsuitable  for  relieving 
arthritis  pain,  and  they  may  turn  to 
undesirable  treatment  alternatives,  such 
as  diet  fads  or  copper  jewelry;  (3)  minor 
arthritic  syndromes  can  be  managed  by 
self-medication  with  OTC  internal 
analgesics  without  leading  to  serious 
medical  consequences  from  delays  in 
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treatment  of  progressive  diseases  such 
as  rheumatoid  or  gonococcal  arthritis. 

The  agency  agrees  that  arthritis 
cannot  be  self-diagnosed,  but  recognizes 
that  OTC  analgesics  are  effective  in 
relieving  "minor  pain"  associated  with 
arthritic  conditions.  Descriptive  labeling 
of  this  nature  is  now  widely  used  in  the 
labeling  of  OTC  analgesic  drug  products, 
e.g.,  "for  the  temporary  relief  of  minor 
arthritic  pain."  The  agency  does  not 
believe  that  such  labeling  is  misleading 
to  consumers.  As  discussed  in  comment 
15  above,  the  agency  is  proposing  to 
expand  the  indications  for  OTC 
analgesic  drug  products  to  include 
examples  of  pain  amenable  to  self- 
treatment,  i.e.,  "headache,"  "toothache." 
"muscular  aches,"  "backache,"  "sore 
throat."  "pain  associated  with  the 
common  cold."  "pain  associated  with 
the  premenstrual  or  menstrual  periods," 
or  "minor  pain  from  arthritis."  Although 
the  terms  "arthritis"  and  "rheumatism" 
are  used  interchangeably  by  some 
consumers,  the  agency  believes  that 
"arthritis"  is  more  accurate,  more 
precise,  and  more  readily  understood  by 
the  majority  of  consumers. 

Instead  of  denying  consumers 
information  on  the  use  of  OTC 
analgesics  for  relieving  the  minor  pain 
from  arthritis,  the  agency  believes  it 
would  be  more  appropriate  to  provide 
such  labeling.  Consumers  are  warned 
against  use  for  more  than  10  days  and  to 
consult  a  doctor  if  pain  persists  or  gets 
worse,  if  new  symptoms  occur,  or  if 
redness  or  swelling  is  present.  These 
warnings  should  be  sufficient  to 
encourage  consumers  with  persistent 
pain  or  inflammation  who  believe  they 
have  arthritis  to  consult  a  doctor  for 
diagnosis  and  treatment.  (See  comments 
18  and  19  below.) 

18.  One  comment  recommended  a 
warning  for  OTC  analgesic  drug 
products  that  would  alert  consumers 
with  symptoms  of  arthritis  to  consult  a 
doctor  if  pain  persists  for  more  than  5 
days  or  if  redness  is  present. 

Because  the  agency  is  expanding  the 
indications  labeling  for  analgesic 
ingredients  to  include  minor  pain  from 
arthritis,  the  warnings  recommended  by 
the  Panel  in  §  343.50(c)(1)  (i)  and  (ii)  are 
being  revised  to  alert  consumers  to 
symptoms  of  inflammation  (redness  or 
swelling),  which  may  appear  in 
conditions  such  as  arthritis  and  which 
signal  the  need  to  consult  a  doctor. 
Because  the  indications  for  pain  and 
fever  may  be  combined,  the  warnings 
are  also  being  combined  to  inform 
'  consumers  to  consult  a  doctor  if  pain  or 
fever  persists  or  worsens  and  to  include 
the  3-day  limit  for  fever.  The  comment 
submitted  no  data  to  support  its  request 
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to  shorten  the  limit  of  OTC  analgesic 
use  for  symptoms  of  arthritis  to  5  days. 
In  the  absence  of  such  data,  the  agency 
proposes  to  retain  the  10-day  limit  for 
self-medicating  for  pain. 

Recognizing  that  certain  OTC 
analgesic  drug  products  may  be  labeled 
for  use  in  adults  and  children,  for  use  in 
children  only,  or  for  use  in  adults  only, 
the  agency  is  proposing  the  following 
warnings  in  the  tentative  final 
monograph  to  replace  those 
recommended  by  the  Panel  in 
§  343.50(c)(1)  and  (2): 

(1)  For  products  labeled  for  adults — (i) 
For  products  containing  any  ingredient 
in  §343.10.  "Do  not  take  this  product  for 
pain  for  more  than  10  days  or  for  fever 
for  more  than  3  days  unless  directed  by 
a  doctor.  If  pain  or  fever  persists  or  gets 
worse,  if  new  symptoms  occur,  or  if 
redness  or  swelling  is  present,  consult  a 
doctor  because  these  could  be  signs  of  a 
serious  condition. 

(2)  For  products  labeled  for  children  2 
years  to  under  12  years  of  age — (i)  For 
products  containing  any  ingredient  in 
§343.10.  "Do  not  give  this  product  for 
pain  for  more  than  5  days  or  for  fever  for 
more  than  3  days  unless  directed  by  a 
doctor.  If  pain  or  fever  persists  or  gets 
worse,  if  new  sy^nptoms  occur,  or  if 
redness  or  swelling  is  present,  consult  a 
doctor  because  these  could  be  signs  of  a 
serious  condition." 

(3)  For  products  labeled  both  for 
adults  and  for  children  2  years  to  under 
12  years  of  age  *  *  *.  "Do  not  take  this 
product  for  pain  for  more  than  10  days 
(for  adults)  or  5  days  (for  children),  and 
do  not  take  for  fever  for  more  than  3 
days  unless  directed  by  a  doctor.  If  pain 
or  fever  persists  or  gets  worse,  if  new 
symptoms  occur,  or  if  redness  or 
swelling  is  present,  consult  a  doctor 
because  these  could  be  signs  of  a 
serious  condition.  Do  not  give  this 
product  to  children  for  the  pain  of 
arthritis  unless  directed  by  a  doctor." 

19.  Several  comments  disagreed  with 
the  arthritis  warning  for  OTC  aspirin 
drug  products  recommended  by  the 
Panel  in  §  343.50{c)(3)(i):  'Take  this 
product  for  the  treatment  of  arthritis 
only  under  the  advice  and  supervision  of 
a  physician."  The  comments  also 
disagreed  with  the  warning  for 
acetaminophen  products  recommended 
in  §  343.50{c){5)(ii):  "Do  not  take  this 
product  for  the  treatment  of  arthritis 
except  under  the  advice  and  supervision 
of  a  physician."  One  comment 
questioned  why  the  warnings  were 
different  and  recommended  that  the 
warning  for  aspirin  in  S  343.50(c)(3)(i) 
also  be  used  for  acetaminophen  because 
both  drugs  are  commonly  recommended 
by  physicians  for  the  pain  from  arthritis. 


Other  comments  opposed  identical 
warnings  for  aspirin  and 
acetaminophen,  but  also  opposed  the 
warnings  recommended  by  the  Panel  for 
both  drags  (i.e..  §  343.50(c)  (3)(i)  and 
(5)(ii)),  arguing  that  these  warnings  are 
so  similar  that  consumers  probably 
would  not  perceive  their  intended 
difference.  These  comments  added  that 
the  Panel's  recommended  arthritis 
warning  for  acetaminophen  may  lead 
consumers  to  believe  that 
acetaminophen  is  effective  in  treating 
arthritis.  Emphasizing  that 
acetaminophen,  unlike  aspirin,  has  no 
anti-inflammatory  effect  and  cannot  be 
used  to  treat  arthritis,  one  comment 
suggested  that  the  recommended 
warning  in  §  343.50(c)(5)(ii)  be  replaced 
with  the  following:  "Do  not  take  this 
product  for  the  treatment  of  arthritis." 
As  an  alternative  to  this  warning,  a 
comment  suggested  the  following 
warning:  "Do  not  take  this  product  for 
the  relief  of  arthritis  symptoms  except 
under  the  advice  and  supervision  of  a 
physician."  Another  comment  suggested 
that,  because  aspirin  can  be  used  to 
treat  arthritis,  the  following  statement 
be  incorporated  with  the  dosage 
schedule  of  OTC  aspirin  drug  products 
in  place  of  the  recommended  warning  in 
§  343.50{c)(3)(i):  "Dosage  for  arthritis 
and  rheumatic  conditions  should  be  only 
under  the  advice  and  supervision  of  a 
physician." 

The  agency  agrees  that  it  may  be 
difficult  for  consumers  to  distinguish 
between  the  warnings  recommended  by 
the  Panel  for  aspirin  and 
acetaminophen.  Although  aspirin  is  an 
anti-inflammatory  agent,  acetaminophen 
is  not.  Consumers  might  incorrectly 
interpret  the  Panel's  acetaminophen 
warning  (§  343.50(c)(5)(ii))  to  mean  that 
acetaminophen  is  effective  in  the 
treatment  of  arthritis.  To  avoid 
misinterpretation  and  confusion,  the 
agency  is  not  including  this  warning  in 
the  monograph.  Similarly,  the  agency 
does  not  believe  that  acetaminophen 
products  should  bear  the  warning 
recommended  by  the  Panel  for  aspirin 
products  in  §  343.50(c)(3)(i),  because 
consumers  could  also  misinterpret  this 
warning  to  mean  that  acetaminophen 
can  be  used  to  treat  arthritis.  An 
indication  for  the  relief  of  "minor  pain 
from  arthritis"  is  being  proposed  for  the 
labeling  of  both  aspirin  and 
acetaminophen  products.  However,  an 
indication  for  the  treatment  of  the 
arthritis  itself  is  not  being  proposed  for 
any  OTC  internal  analgesic  drug  product 
because  such  treatment  should  be 
conducted  only  under  the  supervision  of 
a  doctor.  Different  labeling  statements 
on  aspirin  and  acetaminophen  drug 
products  regarding  arthritis,  as 


suggested  by  some  of  the  comments, 
might  encourage  self-diagnosis  and  self- 
treatment  of  arthritis.  The  warning  being 
proposed  in  §  343.50(c)(l)(i)  of  this 
document  for  all  Category  I  ingredients 
should  lead  consumers  with  arthritis 
symptoms  to  consult  a  doctor  for 
diagnosis  and  treatment  of  the 
condition.  (See  comments  17  and  18 
above.)  For  these  reasons,  the  agency 
proposes  not  to  adopt  the  comments' 
suggestions  and  is  not  including  either 
the  Panel's  recommended 
§  343.50(c)(3)(i)  or  §  343.50(c)(5)(ii)  in  the 
tentative  final  monograph. 

20.  Two  comments  maintained  that 
the  agency  should  permit  the  names  of 
OTC  analgesic  drug  products  to  reflect 
the  uses  of  the  products.  The  comments 
specifically  requested  permission  to 
include  the  term  "arthritis"  in  certain 
product  names.  One  comment  disagreed, 
arguing  that  product  names  which 
specifically  refer  to  "arthritis."  such  as 
"arthritis  strength."  "arthritis  pain 
formula,"  or  "rheumatism  preparation," 
imply  that  these  products  are  uniquely 
effective  for  arthritis  and  will  encourage 
improper  self-diagnosis  and 
inappropriate  and  potentially  hazardous 
therapy. 

The  agency  agrees  that  product  names 
can  be  informative  and  that  they  should 
not  be  misleading.  Medically  descriptive 
product  names,  e.g.,  "arthritis  pain 
formula,"  are  not  required  and  are  not 
included  in  the  monograph.  These 
names  are  considered  to  be  outside  the 
scope  of  the  OTC  drug  review,  but  are 
subject  to  the  provisions  in  section  502 
of  the  act  (21  U.S.C.  352)  relating  to 
labeling  that  is  false  or  misleading.  Such 
terms  will  be  evaluated  by  the  agency  in 
conjunction  with  normal  enforcement 
activities  relating  to  that  section  of  the 
act. 

21.  One  comment  stated  that  the 
labels  of  OTC  analgesic  and  antipyretic 
drug  products  should  include  a  warning 
that  these  products  suppress  the  body's 
defense  mechanisms.  The  comment 
explained  that,  although  the  antipyretic 
and  anti-inflammatory  effects  of  aspirin 
cause  a  temporary  relief  of  unpleasant 
symptoms,  the  disease  process  is 
disguised;  valuable  defense  mechanisms 
such  as  inflammation  and  increased 
body  temperature  are  impaired;  and  the 
illness  is  thereby  prolonged. 

The  comment  submitted  no  evidence 
to  support  the  statement  that  analgesic 
and  antipyretic  drug  products  suppress 
the  body's  defense  mechanisms  and 
thereby  prolong  illness,  and  the  agency 
is  aware  of  none.  Therefore,  the  agency 
is  not  proposing  to  include  a  warning  in 
the  monograph  as  suggested  by  the 
comment.  The  agency  considers  the 


revised  10-day  and  5-day  warnings  for 
analgesic  drug  products  in 
S  343.50(c)(l)(i).  (2)(i).  and  (3)  in  this 
tentative  final  monograph  adequate  to 
warn  consumers  to  obtain  professional 
help  if  symptoms  persist  or  get  worse  or 
if  new  symptoms  occur. 

22.  Two  comments  objected  to  the  5- 
day  limitation  of  use  of  analgesic  and 
antipyretic  drug  products  by  children 
under  12  years  of  age  in  the  Panel's 
recommended  warning  statement  in 

§  343.50(c)(l)(ii).  The  comments  agreed 
with  the  Panel  that  the  period  of  OTC 
use  of  analgesic  and  antipyretic  drugs  in 
children  under  12  years  of  age  should  be 
limited,  but  disagreed  over  the  length  of 
time.  Suggested  alternatives  were  2  or  3 
days.  One  comment  argued  that  this 
warning  implies  that  OTC  analgesic 
drug  products  are  unsafe  or  toxic  if  used 
longer  than  5  days. 

The  agency  is  proposing  the  following 
revised  warning  for  children  2  years  to 
under  12  years  of  age  in  §  343.50{c)(2)(i): 
"Do  not  give  this  product  for  pain  for 
more  than  5  days  or  for  fever  for  more 
than  3  days  unless  directed  by  a  doctor. 
If  pain  or  fever  persists  or  gets  worse,  if 
new  symptoms  occur,  or  if  redness  or 
swelling  is  present,  consult  a  doctor 
because  these  could  be  signs  of  a 
serious  condition,"  (see  comment  18 
above). 

The  comments  submitted  no  data  to 
support  their  suggestions  for  shorter 
time  limitations.  The  Internal  Analgesic 
Panel  based  its  recommendation  of  a  5- 
day  limitation  for  children  on  reports 
from  poison  control  center  data  and  on 
computer  simulations  that  demonstrated 
that  the  plasma  salicylate  level  could 
exceed  20  milligrams  per  100  milliliters 
(mg/mL)  (a  toxic  level)  "among  some 
smaller  children  of  a  particular  age 
category  following  the  recommended 
dosage  schedule  after  5  days"  (42  FR 
35368).  The  agency  believes  these  data 
provide  sufficient  reason  to  propose  the 
Panel's  recommended  5-day  use 
limitation  for  children. 

23.  Several  comments  opposed  the 
number  and  length  of  warning 
statements  the  Panel  recommended  for 
OTC  analgesic  and  antipyretic  drug 
products.  One  comment  expressed 
concern  that  an  extensive  list  of 
warnings  for  products  containing 
aspirin,  compared  to  a  shorter  list  for 
acetaminophen  drug  products,  will  lead 
consumers  to  conclude  that  aspirin  drug 
products  are  more  toxic  and  less  useful 
than  acetaminophen  drug  products. 
Other  comments  urged  FDA  to  limit 
warning  statements  to  those  that  are 
scientifically  documented,  clinically 
significant,  and  important  to  the 
appropriate  use  of  the  products  by  the 
average  consumer.  These  comments 


further  urged  that  the  statements  be 
combined  and  condensed  for  ease  of 
consumer  understanding  and  to  avoid 
label  clutter  that  may  cause  consumers 
to  ignore  cautions  and  warnings  in  the 
labeling.  One  comment  suggested  the 
use  of  supplementary  circulars,  etc. 

FDA  agrees  that  the  warning 
statements  for  OTC  drug  products 
should  be  limited  to  those  that  are 
scientifically  documented,  clinically 
significant,  and  important  for  the  safe 
and  effective  use  of  the  products  by 
consumers.  The  agency  is  requiring 
warning  statements  for  each  ingredient 
on  this  basis,  not  on  the  basis  of  a 
comparable  number  of  warnings  for 
each  ingredient.  Warning  statements  are 
also  being  combined  and  condensed 
whenever  possible  for  ease  of  consumer 
understanding.  In  addition, 
manufacturers  are  free  to  design  ways 
of  incorporating  all  required  information 
in  labeling,  e.g..  using  flap  labels, 
redesigning  packages,  or  using  a 
package  insert. 

24.  Many  comments  opposed 
warnings  that  cite  organs  of  the  body  as 
possible  sites  of  damage  by  internal 
analgesic  drug  products,  with  some 
comments  referring  specifically  to  the 
Panel's  recommended  liver  warning  for 
acetaminophen  in  §  343.50(c)(5)(i).  These 
comments  argued  that  naming  an  organ 
that  may  be  injured  from  an  acute 
overdose  or  from  excessive  use  of  an 
analgesic  drug  would  place  the 
responsibility  of  recognizing  organ 
damage  on  the  consumer,  who  would 
then  be  assuming  the  role  of  a  physician. 
The  comments  further  argued  that  this 
kind  of  label  warning  may  be 
misunderstood  and  may  either  alarm  or 
cause  anxiety  in  consumers  who  use 
drugs  rationally.  On  the  other  hand,  the 
comments  added,  such  labeling  may 
provide  information  that  may  induce 
individuals  to  harm  themselves. 

The  comments  favored  a  single,  more 
general  warning  for  all  OTC  internal 
analgesic  drug  products,  such  as  the 
following:  "Do  not  take  this  product  for 
more  than  10  days  unless  directed  by  a 
physician.  Excessive  use  over  a  long 
period  of  time  may  cause  permanent 
injury."  One  comment  suggested  that,  if 
such  a  general  warning  is  not  adopted, 
all  OTC  drug  products  should  bear 
labeling  which  fully  discloses  the 
conditions  under  which  damage  may 
occur. 

The  agency  is  not  proposing  to  include 
the  general  warning  suggested  by  the 
comments  in  this  tentative  final 
monograph.  FDA  believes  that  the  self- 
medicating  consumer  should  be  made 
aware  of  potential  risks  of  a  particular 
OTC  drug  product  through  label 
warnings.  As  discussed  in  comment  25 


below,  the  agency  agrees  that  the 
warnings  need  not  specify  the  toxic 
effects  on  particular  organs  of  the  body 
that  can  be  caused  by  acute  overdose  of 
a  drug,  as  in  a  suicide  attempt,  and  is 
not  proposing  the  Panel's  recommended 
liver  warning  for  acetaminophen  in  this 
tentative  final  monograph.  However,  the 
agency  concludes  that  the  warnings 
should  include  specific  information  on 
the  known  side  effects  or  adverse 
reactions  that  may  occur  from  use  of  the 
drug  according  to  labeled  directions,  as 
well  as  potential  dangers  that  may  occur 
if  the  labeled  directions  are  exceeded. 

The  agency  concludes  that  when 
medical  evidence  shows  that  toxicity  is 
associated  with  the  use  of  an  OTC  drug, 
either  within  its  recommended  dosage  or 
when  used  beyond  its  recommended 
time  limit  or  dosage  (except  for  acute 
overdose),  it  is  appropriate  to  warn 
consumers  of  the  potential  toxicity.  In 
such  cases  it  may  be  necessary  to 
include  organ-specific  warnings  as  well 
as  general  labeling  statements. 

25.  Many  comments  opposed  the  liver 
warning  recommended  by  the  Panel  for 
acetaminophen  drug  products  in 
§  343.50(c)(5)(i),  "Do  not  exceed 
recommended  dosage  because  severe 
liver  damage  may  occur."  Some 
comments  argued  that  acetaminophen 
taken  in  recommended  OTC  dosage 
ranges  shows  no  evidence  of 
hepatotoxicity  and  that  the  labeling 
required  in  §  330.1(g),  "Keep  this  and  all 
drugs  out  of  the  reach  of  children.  In 
case  of  accidental  overdose,  seek 
professional  assistance  or  contact  a 
poison  control  center  immediately." 
provides  sufficient  warning  to 
consumers.  The  comments  expressed 
concern  that  the  liver  warning 
recommended  by  the  Panel  may 
discourage  consumers  from  ever  using 
acetaminophen  and  that  this  warning 
may  also  encourage  suicidal  persons  to 
abuse  acetaminophen  drug  products. 
The  comments  also  argued  that  the  liver 
warning  is  especially  inappropriate  for 
children's  acetaminophen  drug  products 
because  there  is  a  lack  of  documented 
fatalities  and  serious  liver  damage  in 
children  from  acute  acetaminophen 
overdose.  The  comments  stated  there 
may  be  differences  between  the 
metabolism  and  pharmacokinetics  of 
acetaminophen  in  children  and  adults 
that  would  cause  children  to  be  less 
vulnerable  to  acetaminophen  toxicity. 

Other  comments  endorsed  the 
recommended  liver  warning  and  pointed 
out  that  there  are  no  unique  signs  of 
acetaminophen  toxicity,  such  as  ringing 
in  the  ears  (tinnitus),  and  that  symptoms 
of  acetaminophen  toxicity  do  not  appear 
until  a  few  days  after  the  overdose. 
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Noting  that  consumers  are  increasing 
their  use  of  acetaminophen  and  that 
fatalities  and  liver  damage  have 
occurred  in  children,  the  comments 
argued  that  the  recommended  warning 
may  discourage  consumers  from 
exceeding  the  recommended  daily  OTC 
dosage  of  acetaminophen  and  make 
consumers  and  doctors  aware  of  the 
consequence  of  acetaminophen 
overdose.  One  comment,  concerned 
about  toxicity  from  the  chronic  use  of 
acetaminophen  in  dosages  of  less  than  4 
grams  tg)  per  day,  suggested  that  the 
proposed  liver  warning  be  revised  to 
place  additional  emphasis  on  the 
recommended  hmit  of  self-treatment 
with  acetaminophen  as  follows:  "Do  not 
exceed  recommended  dosage  or  take  for 
more  than  10  days,  because  severe  liver 
damage  may  occur."  Another  comment 
suggested  that  the  recommended 
warning  be  revised  to  state  the  dosage 
that  will  cause  hepatotoxicity,  for 
example,  40  or  more  325-mg  tablets 
taken  as  a  single  dose. 

After  evaluating  the  data  and 
information  submitted,  the  agency  has 
tentatively  decided  not  to  adopt  the 
liver  warning  recommended  by  the 
Panel  in  $  343.50(c){5)(i).  The  agency  is 
aware  that  liver  damage  can  occur  from 
acetaminophen  overdosage,  as 
explained  by  the  Panel  (42  FR  35414). 
However,  the  agency  believes  that 
warnings  need  not  include  information 
on  the  specific  toxic  effects  on  organs  of 
the  body  caused  by  acute  overdose  of  a 
drug,  as  in  suicide.  (See  comment  24 
above.)  The  agency  also  considers  it 
inadvisable  to  specify  hepatotoxic 
dosage  levels  in  consumer  labeling,  as 
one  comment  suggested,  because  such 
labeling  could  be  suggestive  to  suicidal 
individuals. 

The  agency  has  noted  two  reports  of 
hepatotoxicity  in  children  who 
overdosed  on  acetaminophen.  Arena. 
Rourk,  and  Sibrack  (Ref.  1)  described  a 
3-year-old  girl  who  ingested  35  tablets  of 
acetaminophen  325  mg  and  suffered 
decreased  consciousness,  vomiting,  and 
enlargement  of  the  liver  and  spleen.  At 
that  time  the  serum  ammonia  level  was 
82  micrograms  per  deciliter  (jig/dL).  She 
was  admitted  to  the  hospital  about  24 
hours  after  ingestion.  The  serum 
acetaminophen  level  was  94  micrograms 
per  milliliter  (;xg/mL)  24  hours  after 
ingestion;  48  hours  after  ingestion  it 
dropped  to  26  pig/mL.  Seventy-two 
hours  after  the  overdose,  serum 
transaminase  (liver  enzyme)  levels 
revealed  a  peak  serum  glutamic- 
oxaloacetic  transaminase  of  20.376 
International  Units  (I.U.)  and  a  peak 
serum  glutamic-pyruvic  transaminase  of 
13,303  I.U.  The  patient  was  alert  and  in 


good  spirits  by  the  second  day  in  the 
hospital  and  was  discharged  1  week 
later.  Seven  weeks  after  discharge  her 
liver  enzymes  were  normal. 

Although  this  child  weighed  only  31 
pounds  and  had  ingested  11.375  g 
acetaminophen,  resulting  in  phenomenal 
transaminase  levels  and  a  high  plasma 
level  of  acetaminophen  at  24  hours,  she 
survived  without  any  aftereffects.  As 
one  comment  noted,  this  case  suggests 
that  a  child's  liver  may  be  less 
vulnerable  to  the  hepatotoxic  effects  of 
acetaminophen  overdosage  than  an 
adult's.  The  agency  points  out,  however, 
that  before  conclusions  can  be  made  on 
the  potential  toxicity  of  acetaminophen 
in  children,  more  data  are  needed  on  the 
metabolism  of  acetaminophen  and 
clinical  observations  in  children  (Ref.  2). 
Carloss  (Ref.  3)  reported  the  death  of 
a  3V4-year-old  girl  who  had  an  upper 
respiratory  infection  and  was  being 
treated  with  acetaminophen.  The  child 
was  given  120  mg  of  acetaminophen 
syrup  every  4  hours  for  three  doses.  Her 
doctor  later  increased  the  dose  to  720 
mg  every  3  hours.  During  the  next  24 
hours  she  took  5.04  g  acetaminophen 
and  was  hospitalized  for  nausea  and 
vomiting.  Fourteen  hours  after  the  last 
dose,  the  acetaminophen  level  was  5.3 
mg/dL  (therapeutic  range,  1  to  3  mg/dL). 
well  in  the  range  of  hepatotoxicity.  The 
child  was  discharged  from  the  hospital 
the  next  morning,  but  was  readmitted  16 
hours  later  with  a  serum  glutamic- 
oxaloacetic  transaminase  level  of  22.000 
I.U.  and  subsequently  died. 

The  child  described  by  Carloss  (Ref. 
3)  was  approximately  the  same  age  as 
the  one  described  by  Arena.  Rourk.  and 
Sibrack  (Ref.  1).  Neither  child  had  been 
treated  with  an  antidote  for 
acetaminophen  poisoning,  such  as  N- 
acetylcysteine.  It  is  difficult  to  explain 
why  the  child  who  had  ingested  5.04  g 
acetaminophen  died,  and  the  child  who 
had  ingested  11.375  g  acetaminophen 
survived. 

Regarding  chronic  use  of 
acetaminophen  within  recommended 
OTC  dosages,  the  agency  at  this  time 
does  not  believe  that  the  labeling 
suggested  by  the  comment,  "Do  not 
exceed  recommended  dosage  or  take  for 
more  than  10  days,  because  severe  liver 
damage  may  occur,"  is  needed.  The 
warnings  proposed  in  $  343.50(c)  (l)(i) 
and  (3)  in  this  tentative  final  monograph 
already  state  a  10-day  limitation  for 
adults  on  OTC  analgesic  self- 
medication.  Furthermore,  the  agency  is 
aware  of  only  one  somewhat  convincing 
case  report  of  acetaminophen 
hepatotoxicity  associated  with  chronic 
acetaminophen  usage  in  a  normal 
individual  (Ref.  4).  A  second  case  has 


been  reported,  but  rechallenge  results 
were  inconsistent  (Ref.  5).  As  discussed 
in  detail  in  comment  27  below,  Olsson 
(Ref.  4)  described  a  55-year-old  male 
who  was  hospitalized  for  a  flareup  of 
hepatitis  while  taking  a  product 
containing  acetaminophen  and 
chlormezanone.  He  had  no  recent 
history  of  drug  or  alcohol  use.  but  had  a 
1-year  history  of  alcohol  abuse  7  years 
before  hospitalization.  Because  this 
individual  developed  hepatotoxicity  on 
a  low  dose  of  acetaminophen,  it  is 
possible  that  some  other  problem  was 
also  present.  (This  patient  was  using  a 
drug  containing  acetaminophen  and 
chlormezanone,  which  could  have 
induced  the  liver  injury.)  No  similar 
report  has  appeared  despite  the  wide 
use  of  acetaminophen. 

A  case  of  chronic  use  of  325  mg 
acetaminophen  (12  tablets  daily  for  1 
year)  was  described  in  which  the 
patient's  serum  glutamic-oxaloacetic 
transaminase  level  was  normal  before 
acetaminophen  use  (Ref.  5).  After  1  year 
of  acetaminophen  use,  liver  function 
tests  showed  an  abnormal  serum 
glutamic-oxaloacetic  transaminase  level 
and  enlargement  of  the  liver  and  spleen. 
After  the  drug  was  discontinued,  the 
patient's  serum  glutamic-oxaloacetic 
transaminase  level  returned  to  normal. 
After  being  discharged  from  the 
hospital,  the  patient  resumed  using  12 
tablets  of  325  mg  acetaminophen  daily. 
Within  2  months  he  developed  pain  and 
was  rehospitalized.  A  monitored 
rechallenge  with  one  dose  of  1.325  mg 
acetaminophen  caused  a  rise  in  liver 
enzyme  levels  (serum  glutamic- 
oxaloacetic  transaminase  and  serum 
glutamic-pyruvic  transaminase  levels) 
within  12  to  18  hours.  A  liver  biopsy 
revealed  "bridging  necrosis,  spanning 
two  portal  and  two  central  areas."  After 
discontinuing  acetaminophen  for  4 
months,  the  individual  developed 
abdominal  pain  and  enlargement  of  the 
spleen  and  had  to  be  treated  with 
■"  azathioprine  and  prednisone.  One  year 
later,  when  liver  function  tests  v^ere 
back  to  normal,  the  individual  again 
was  rechallenged  with  1.325  mg 
acetaminophen  without  any 
development  of  symptoms  or  rise  in 
liver  enzyme  levels.  This  raises  the 
possibility  that  this  patient  might  have 
been  developing  chronic  active  hepatitis 
exacerbated  by  acetaminophen. 

Rosenberg  et  al.  (Ref.  6)  described  two 
individuals  who  had  taken  3.6  g 
acetaminophen  daily  for  1  to  2  weeks. 
One  person  had  a  history  of  Gilbert's 
disease  (characterized  by  mild 
jaundice).  Both  developed  jaundice 
during  a  course  of  infectious 
mononucleosis.  However,  b'.-cause 


jaundice  can  occur  in  5  to  10  percent  of 
patients  with  infectious  mononucleosis, 
the  jaundice  in  these  two  patients  could 
not  definitely  be  attributed  to 
acetaminophen. 

Johnson  and  Tolman  (Ref.  7) 
described  a  patient  who  had  been  taking 
3  g  acetaminophen  daily  and 
complained  of  fatigue  and  loss  of 
appetite.  The  patient  had  used  no  other 
drugs  and  was  not  exposed  to  toxins 
other  than  unidentified  cleaning 
solvents  used  occasionally.  On  medical 
examination  there  was  liver  tenderness, 
and  a  liver  function  test  showed 
abnormal  results.  A  liver  biopsy 
revealed  evidence  of  chronic  active 
hepatitis  with  cirrhosis.  The  patient  had 
a  positive  rechallenge,  and  the  liver 
enzymes  increased  during  the  2  weeks 
following  the  rechallenge,  indicating 
that  acetaminophen  may  have  caused 
this  elevation.  It  is  possible  that  the 
patient  had  chronic  active  hepatitis  and 
that  acetaminophen  exacerbated  it.  This 
case  was  also  complicated  by  the 
concomitant  occasional  use  of 
unidentified  cleaning  solvents. 

The  agency  has  noted  instances 
where  only  a  mild  overdose  of  5  to  7  g  of 
acetaminophen  may  have  produced 
hepatotoxicity.  Ware  et  al.  (Ref.  8) 
described  a  person  who  developed 
disorientation,  jaundice,  and  fever  after 
using  acetaminophen  and  prescription 
drugs  daily  for  headaches.  Liver  enzyme 
levels  were  elevated,  and  a  liver  biopsy 
showed  centrilobular  fibrosis  and 
bridging  necrosis  with  evidence  of  both 
an  acute  and  a  chronic  process.  The 
patient  improved  after  8  days  of 
unspecified  conservative  treatment.  This 
case  does  not  prove  acetaminophen 
hepatotoxicity  because  the  other  drugs 
the  patient  had  been  taking  can  cause 
hepatitis. 

■Poxic  hepatitis  was  reported  in  three 
persons  who  were  regularly  ingesting 
acetaminophen  in  higher  amounts  than 
the  recommended  OTC  dosage  (Ref.  9). 
One  patient  was  an  alcoholic  who  for 
years  had  used  up  to  10  30G-mg  tablets 
of  acetaminophen  daily.  During  the  4 
days  before  admission  to  the  hospital, 
this  individual  drank  no  alcohol,  but 
used  about  100  tablets  of 
acetaminophen.  On  admission  to  the 
hospital,  the  patient's  liver  enzymes 
were  elevated,  but  they  fell  rapidly  over 
the  next  2  to  3  days.  The  amount  of 
acetaminophen  ingested  and  the 
subsequent  pattern  of  serum  liver 
enzyme  abnormality  found  in  this 
patient  were  consistent  with  a 
substantial  overdose  of  acetaminophen 
2  to  3  days  before  admission. 

The  second  individual  used  as  much 
as  5.2  g  acetaminophen  daily.  This 
patient  had  disseminated  bronchial 


cancer,  with  general  ill  health  and 
malnutrition.  This  patient's  liver 
enzymes  were  elevated  while  using 
acetaminophen.  After  the  liver  enzymes 
returned  to  normal,  the  patient  was 
rechallenged.  The  rechallenge  of  5.2  to 
6.5  g  acetaminophen  daily  produced 
elevated  liver  enzyme  levels.  The 
plasma  acetaminophen  level  at  24  hours 
was  37  ^g/mL,  corresponding  to  an 
overdose  of  the  drug. 

The  third  individual  had  reportedly 
used  5.2  to  6.5  g  acetaminophen  daily  for 
3  weeks  before  hospitalization.  Forty 
hours  after  the  last  dose,  the  plasma 
acetaminophen  concentration  was  15 
/ig/mL,  consistent  with  an  overdose. 

Although  it  is  not  inconceivable  that 
chronic  use  of  acetaminophen  within 
recommended  OTC  dosage  ranges 
produces  chronic  active  hepatitis  in  a 
very  low  percentage  of  people,  and 
although  it  is  possible  that 
acetaminophen  can  exacerbate 
preexisting  chronic  active  hepatitis,  the 
agency  concludes  that  the  above  data 
do  not  provide  an  adequate  basis  for 
requiring  a  labeling  statement  on  liver 
damage  from  chronic  use  of 
acetaminophen,  that  is.  within 
recommended  daily  OTC  dosages  for 
longer  than  10  days. 

Although  the  liver  warning 
recommended  by  the  Panel  in 
§  343.50(c)(5)(i)  is  being  deleted,  the 
agency  shares  the  comments'  concern 
that  symptoms  of  acetaminophen 
toxicity  do  not  appear  until  a  few  days 
after  an  overdose.  Following 
acetaminophen  overdosage,  there  is  a 
24-  to  48-hour  period  of  relative  well- 
being,  when  symptoms  of  hepatotoxicity 
do  not  appear  despite  the  occurrence  of 
liver  damage.  This  "silent  period"  may 
create  a  false  sense  of  security  that    ' 
could  delay  the  use  of  an  antidote, 
which  must  be  administered  promptly  in 
order  to  be  effective  (Refs.  10  and  11). 
To  alert  consumers  that  prompt  medical 
attention  is  essential  to  the  proper 
management  of  acetaminophen 
overdose,  the  agency  is  proposing  the 
following  overdose  warnings  for 
acetaminophen  drug  products:  For 
products  labeled  for  adults 
(§  343.50(c)(l){iii)),  "Prompt  medical 
attention  is  critical  for  adults  as  well  as 
for  children  even  if  you  do  not  notice 
any  signs  or  symptoms,"  or  for  products 
labeled  for  children  (§  343.50(c)(2)(iii)). 
"Prompt  medical  attention  is  critical 
even  if  you  do  not  notice  any  signs  or 
symptoms."  For  products  labeled  both 
for  adults  and  children,  the  warning  for 
adults  would  apply,  as  described  in 
§  343.50(c)(3).  Both  warnings  would  be 
required  to  follow  the  general  overdose 
warnings  in  S  330.1(g]  that  are  required 
for  all  OTC  drugs. 
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26.  Several  comments  urged  the 
adoption  of  a  warning  statement  that 
advises  consumers  who  have 
preexisting  liver  disease,  such  as 
hepatitis  or  infectious  mononucleosis,  or 
who  may  have  Reye  syndrome,  against 
the  use  of  acetaminophen  unless 
directed  by  a  doctor.  The  comments 
cited  reports  in  tlie  medical  litertilure 
concerning  acetaminophen  toxicity  in 
persons  with  liver  disease  (Refs.  1 
through  13).  Two  comments  asserted 
that  there  is  no  evidence  to  warrant  a 
warning  regarding  acetaminophen  and 
preexisting  liver  disease.  One  of  these 
comments  submitted  two  clinical  studies 
(Refs.  14  and  15)  and  a  report  (Ref  16)  to 
support  its  position. 

In  reviewing  and  evaluating  the  data 
and  information  submitted  by  the 
comments,  the  agency  has  concluded 
that  there  is  insufficient  evidence  at 
present  to  propose  a  warning  against  the 
use  of  acetaminophen  at  recommended 
OTC  dosages  by  individuals  with 
preexisting  liver  disease. 

The  data  and  information  in  Refs.  1 
through  7.  Refs.  9  through  13,  and  Ref  16 
presented  no  evidence  to  show  that 
OTC  dosages  of  acetaminophen  cause 
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hepatotoxicity  in  persons  with 
preexisting  liver  disease.  Rosenberg  ef 
al.  (Ref.  8)  described  two  persons  who 
developed  jaundice  during  a  course  of 
infectious  mononucleosis.  As  discussed 
in  comment  25  above,  the  jaundice 
cannot  be  confidently  ascribed  to 
acetaminophen. 

One  of  the  clinical  studies  (Ref.  14) 
presents  an  open  study  of  six  male 
adults  with  chronic  liver  disease  who 
were  given  1  g  acetaminophen  every  4 
hours  four  times  a  day.  After  5  days  of 
acetaminophen  administration,  there 
were  no  significant  changes  in  liver 
enzyme  laboratory  values.  The  mean 
half-life  of  acetaminophen  in  these  six 
subjects  was  3.42±2.5.  Ten  hours  after 
an  initial  dose  of  1  g  acetaminophen  was 
administered  on  the  first  day,  the 
plasma  acetaminophen  level  was 
1.9±1.5  /ig/mL.  There  was  no  evidence 
of  any  significant  accumulation  of 
acetaminophen  in  the  plasma  of  these 
individuals. 

The  other  clinical  study  (Ref.  15) 
presents  a  placebo-controlled,  double- 
blind,  crossover  study  in  which  placebo 
or  4  g  acetaminophen  (1  g  every  4  hours 
for  four  doses  per  day)  was 
administered  daily  to  20  adults  with 
preexisting  liver  disease  of  various 
types.  The  individuals  were  treated  for 
13  days  and  crossed  over  to  the 
alternate  regimen  without  a  washout 
period.  In  comparing  liver  enzyme  levels 
of  the  individuals  during  acetaminophen 
administration  with  those  during 
placebo  administration,  no  statistically 
significant  differences  were  found. 
Three  patients  were  excluded  from  the 
final  analysis.  One  had  changes  in  liver 
enzymes  which  could  be  attributed  to 
the  erratic  course  of  his  chronic  active 
hepatitis.  Although  it  is  difficult  to 
distinguish  enzyme  changes  because  of 
the  erratic  course  of  chronic  active 
hepatitis  versus  drug-induced  changes, 
the  resulting  rise  in  transaminases  after 
rechallenge  with  acetaminophen  raises 
the  question  of  whether  acetaminophen 
exacerbated  this  individual's  chronic 
active  hepatitis. 

Additional  data  regarding  the  plasma 
half-life  of  acetaminophen  in  individuals 
with  liver  disease  were  presented  at  a 
meeting  of  FDA's  Gastrointestinal  Drugs 
Advisory  Committee  (Ref.  17).  These 
data  appeared  to  document  prolonged 
serum  half-life  for  acetaminophen  in 
patients  with  liver  disease.  Nonetheless, 
the  results  of  the  placebo-controlled 
crossover  study  (Ref.  15)  gave  no 
evidence  that  this  prolongation  results 
in  hepatotoxic  levels  of  the  drug.  It 
should  be  pointed  out.  however,  that 
prolonged  acetaminophen  half-life  in  the 
patients  in  this  study  was  not 


documented,  and  thus  if  is  not  certain 
that  the  patients  were  at  risk  for 
possible  adverse  effects  related  to  such 
prolongation. 

Data  pertaining  to  cytochrome  P-450 
enzyme  levels  in  patients  with  liver 
disease  may  also  be  relevant  to 
determining  acetaminophen 
hepatotoxicity.  Available  data  attribute 
the  production  of  the  hepatotoxic 
metabolite  of  acetaminophen  to  the 
cytochrome  P-450  system.  A  reduction 
in  activity  of  the  cytochrome  P-450 
system  then  might  result  in  reduced  risk 
of  hepatotoxicity. 

The  following  data  show  decreased 
cytochrome  P-450  levels  in  individuals 
with  chronic  liver  disease.  Farrell, 
Cooksley,  and  Powell  (Ref.  18)  showed 
that  the  cytochrome  P-450 
concentrations  in  patients  taking 
enzyme-inducing  drugs  such  as 
phenobarbital,  phenytoin,  and 
glutethimide  are  no  different  in  control 
subjects  than  in  persons  with  mild-to- 
moderate  hepatitis  or  inactive  cirrhosis. 
The  patients  with  severe  hepatitis  or 
active  cirrhosis  who  were  taking 
enzyme-inducing  drugs  did  have 
decreased  cytochrome  P-450 
concentrations  and  may  have  lost  the 
ability  to  respond  to  inducing  agents. 

Schoene  et  al.  (Ref.  19)  measured  the 
cytochrome  P-450  content  in  needle 
biopsies  of  the  human  liver  and  found 
that  in  individuals  with  severe  hepatitis 
and  cirrhosis,  the  cytochrome  P-450 
level  was  50  percent  of  the  control 
value.  In  individuals  with  either  mild  or 
moderate  hepatitis,  there  was  no  change 
in  the  cytochrome  P-450  level.  Gabrieile 
et  al.  (Ref.  20)  found  no  change  in  the 
cytochrome  P-450  content  in  individuals 
with  alcoholic  steatosis  and  in  those 
recovering  from  viral  hepatitis  compared 
with  normal  individuals.  The 
cytochrome  P-450  level  in  chronic 
persistent  hepatitis  was  10  percent  of 
the  level  in  the  normal  individuals.  In 
chronic  active  hepatitis,  the  cytochrome 
P-450  level  was  30  percent  of  that  of  a 
normal  individual.  Although  these  data 
suggest  that  the  activity  of  the 
cytochrome  P-450  system  is  reduced  in 
individuals  with  severe  liver  disease, 
the  relevance  of  this  finding  to 
acetaminophen  hepatotoxicity  in  such 
individuals  is  not  clear.  It  is  possible 
that  low  cytochrome  P-450  levels  would 
protect  against  acetaminophen 
hepatotoxicity,  but  the  evidence  is 
conflicting  on  whether  acetaminophen 
exacerbates  liver  disease. 

In  summary,  the  agency  believes  that 
at  present  there  are  insufficient  data  to 
support  a  warning  against  the  use  of 
acetaminophen  by  persons  with 
preexisting  liver  disease  such  as 


hepatitis,  liver  function  affected  by 
infectious  mononucleosis,  or  liver 
disease  resulting  from  Reye  syndrome. 
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27.  Several  comments  cited  data  to 
express  concern  that  certain  drugs 
which  induce  microsomal  enzyme 
activity  (e.g..  alcohol  and  barbiturates) 
may  increase  the  potential  for 
acetaminophen-induced  hepatotoxicity 
(Refs.  1  through  14).  The  comments 
recommended  that  warnings  such  as  the 
following  be  required  on  the  labeling  of 
all  products  containing  acetaminophen: 

Do  not  take  this  product  if  you  use  alcohol 
or  barbiturates  unless  directed  by  a 
physician. 

Caution:  Do  not  take  this  product  if  you  are 
presently  taking  a  prescription  drug  for 
epilepsy,  barbiturates,  or  ethacrynic  acid 
except  under  the  advice  and  supervision  of  a 
physician. 

A  reply  comment  opposed  the 
suggested  warnings,  stating  that  there  is 
no  evidence  of  any  significant  drug 
interaction  of  acetaminophen  when  used 
at  recommended  doses  with  drugs  which 
induce  microsomal  enzyme  activity. 

The  agency  is  not  adopting  the 
suggestion  that  consumers  be  warned 
against  the  use  of  ethacrynic  acid  with 
acetaminophen.  The  comments 
submitted  no  data  to  support  such  a 
warning,  and  the  agency  is  not  aware  of 
data  that  indicate  a  need  to  warn 
consumers  against  the  use  of  ethacrynic 
acid  with  acetaminophen. 

After  reviewing  the  data  cited  by  the 
comments,  the  agency  has  determined 
that  the  results  are  conflicting  and  that 
there  is  insufficient  evidence  at  this  time 
to  warrant  a  label  warning  against  the 
use  of  OTC  dosages  of  acetaminophen 
products  with  alcohol,  barbiturates,  or 
prescription  drugs  used  for  epilepsy. 

One  comment  cited  a  commentary  on 
acetaminophen  which  recommended 
that  drugs  such  as  phenobarbital  and 
alcohol  should  not  be  used  with 
acetaminophen  because  they  appear  to 
potentiate  acetaminophen-induced 
hepatotoxicity  (Ref.  1).  However,  no 
firsthand  data  were  presented  to 
support  this  recommendation.  A  report 
by  Wilson  et  al.  (Ref.  2)  concerned  a  13- 
year-old  epileptic  who  took  an  overdose 
of  acetaminophen  and  phenobarbital. 
subsequently  developed  hepatic 
encephalopathy,  and  died.  "These 
authors  emphasized  the  seriousness  of 
dealing  with  acetaminophen  overdose, 
complicated  in  this  case  by  the  role  of 


phenobarbital  in  potentiating  the 
hepatotoxicity  of  acetaminophen. 

Wright  and  Prescott  {Ref.  3) 
retrospectively  analyzed  data  on  16 
individuals  with  hepatic  necrosis 
following  acetaminophen  overdose. 
Eight  of  these  individuals  showed 
evidence  of  ingestion  of  either  alcohol  or 
barbiturates  used  in  the  treatment  of 
epilepsy.  Three  individuals  were  chronic 
alcoholics.  Wright  and  Prescott  stated 
that  their  findings  suggest  that 
acetaminophen  causes  more  severe 
hepatic  necrosis  in  patients  who  have 
previously  taken  drugs  that  may  cause 
induction  of  hepatic  m.icrosomal 
enzymes,  such  as  barbiturates  and 
alcohol.  However,  they  conceded  that 
their  results  must  be  interpreted 
cautiously  because  of  the  small  number 
of  individuals  studied  and  because  of 
uncontrollable  factors  such  as  age  and 
nutritional  state  of  the  individuals,  as 
well  as  the  possibility  of  their  ingesting 
other  drugs. 

Mitchell  et  al.  (Ref.  4)  concluded,  as  a 
result  of  their  studies  in  rats  and  mice, 
that  pretreatment  of  these  animals  with 
phenobarbital  potentiates  both  the 
incidence  and  the  severity  of 
acetaminophen-induced  hepatic 
necrosis.  However.  Prescott  (Ref.  5) 
conducted  a  study  on  acetaminophen 
metabolism  in  12  healthy  volunteers  and 
15  individuals  who  were  chronically 
using  microsomal  enzyme-inducing 
agents  such  as  phenobarbital  and 
diphenylhydantoin.  drugs  used  in 
treating  epilepsy.  Prescott  concluded 
that  the  production  of  hepatotoxic 
metabolites  of  acetaminophen  was  not 
increased  in  those  individuals  who  used 
hepatic  enzyme-inducing  agents.  These 
studies  have  produced  conflicting 
results  which  are  difficult  to  reconcile 
and  from  which  firm  conclusions  cannot 
be  drawn. 

Scott  and  Stewart  (Ref.  6)  reported 
that  most  of  the  cases  of  acetaminophen 
overdose  which  they  had  seen  were 
accompanied  by  some  alcohol  use  and 
said  that  the  time  available  for  effective 
treatment  of  overdose  may  be  "much 
reduced"  in  individuals  with  alcohol- 
damaged  livers.  Barker,  de  Carle,  and 
Anuras  (Ref.  7)  observed  severe  liver 
damage  in  an  alcoholic  who  had 
ingested  "moderately  excessive" 
amounts  of  acetaminophen  (100  tablets 
of  300  mg  acetaminophen  4  days  before 
admission  to  the  hospital).  These 
investigators  concluded  that  this 
individual's  use  of  alcohol  induced  the 
formation  of  toxic  acetaminophen 
metabolites,  which  made  him  more 
susceptible  to  liver  injury  from  the 
"moderately  excessive"  dose  of 
acetaminophen. 


Emby  and  Fraser  (Ref.  8)  reported  on 
two  cases  of  acetaminophen  overdose  in 
alcoholics  and  concluded  that 
"*  *  *  the  enhanced  hepatotoxify  of 
paracetamol  (acetaminophen]  in  the 
presence  of  enzjTne-inducing 
agents  *  *  *  has  perhaps  not  been 
adequately  emphasized."  McClain  et  al. 
(Ref.  9)  conducted  studies  in  mice  and 
also  observed  the  clinical  course  of 
three  chronic  alcoholics  who  ingested 
therapeutic,  rather  than  excessive, 
dosages  of  acetaminophen.  McClain  et 
al.  stated  that  their  findings 
"*  *  *  suggest  that  alcohol  enhances 
acetaminophen  hepatotoxicity  in  mice 
and  provides  supportive  evidence  that 
these  three  alcoholic  patients  probably 
had  a  similar  pathophysiological  basis 
for  their  liver  disease."  Goldfinger  et  al. 
(Ref.  10)  reported  hepatic  damage  in  an 
alcoholic  who  had  ingested  9.75  g 
acetaminophen  over  a  2-day  period  prior 
to  hospitalization.  Vilstrup  et  al.  (Ref. 
11)  reported  on  fulminant  liver  failure  in 
a  woman  who  was  a  known  abuser  of 
alcohol,  diazepam,  and  barbiturates. 
The  woman  had  taken  a  total  of  5.4  g 
acetaminophen  over  a  2-day  period  for 
premenstrual  pain  and  subsequently 
died. 

The  agency  points  out  that  the  amount 
of  acetaminophen  ingested  by  the 
woman  described  by  Vilstrup  et  al.  is 
subject  to  question.  It  is  also  difficult  to 
determine  the  exact  daily  dosage  of 
acetaminophen  ingested  by  those 
individuals  observed  by  McClain  et  al. 
(Ref.  9)  and  Goldfinger  et  al.  (Ref.  10). 
However,  it  appears  that  the  individuals 
reported  on  by  McClain  et  al.  and 
Goldfinger  et  al.  had  ingested  more  than 
4  g  acetaminophen,  which  is  the 
recommended  maximum  daily  OTC 
dosage.  In  addition,  the  individual 
observed  by  Goldfinger  et  al.  was  using 
meprobamate.  another  hepatic 
microsomal  enzyme  inducer,  in  addition 
to  alcohol  and  acetaminophen. 

Olsson  (Ref.  12)  described  an 
individual  who  had  a  1-year  history  of 
alcohol  abuse  (occurring  7  years  before 
hospitalization)  and  who  was 
hospitalized  with  jaundice,  hepatic 
cholestasis,  and  hepatic  steatosis.  This 
individual  was  using  a  drug  containing 
acetaminophen  and  chlormezanone. 
Olsson  acknowledged  that  it  was 
impossible  to  obtain  a  reliable  drug 
history  from  the  patient.  The  role  of 
alcohol  is  unclear,  and  chlormezanone 
could  have  induced  the  liver  injury  seen 
in  this  individual.  Furthermore,  no 
plasma  acetaminophen  determination 
was  performed  on  this  individual.  Thus 
it  is  difficult  to  implicate  acetaminophen 
and  alcohol  use  positively  as  the 
causative  factors  in  this  case. 
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Shamszad  et  al.  (Ref.  13)  compiled 
data  that  suggest  that  the  half-life  of 
acetaminophen  is  significantly 
prolonged  in  patients  with  liver  disease 
from  alcohol  use.  However,  these 
investigators  noted  that  when  alcohol  is 
used  simultaneously  with 
acetaminophen  the  plasma 
disappearance  curve  of  acetaminophen 
is  unchanged. 

In  considering  the  wide  use  of 
acetaminophen  in  the  United  States,  and 
after  evaluating  the  above  data,  the 
agency  concludes  that  the  evidence 
available  to  warrant  a  label  warning 
against  the  use  of  OTC  dosages  of 
acetaminophen  with  barbiturates, 
prescription  drugs  for  epilepsy,  or 
alcohol  is  conflicting  and  insufficient. 
However,  if  additional  data  demonstrate 
the  need  for  such  warnings  in  the  future, 
the  agency  will  reconsider  its  present 
position. 
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28.  Citing  reports  in  the  literature 
(Refs.  1  through  9)  to  substantiate  their 
argument,  several  comments  stated  that 
acetaminophen  has  many  adverse 
effects  that  should  be  included  in  label 
warnings  for  products  containing  this 
ingredient.  These  adverse  effects 
include  allergic  reactions  with  clinical 
signs  such  as  skin  rashes,  drug-induced 
fever,  or  asthma  attacks  associated  with 
cross-sensitivity  between  aspirin  and 
acetaminophen.  Other  adverse  effects 
include  blood  dyscrasias,  which  are 
abnormal  conditions  of  the  blood.  An 
example  is  thrombocytopenia,  a 
decrease  in  the  number  of  platelets.  The 
conmients  attributed  these  adverse 
effects  either  to  allergic  reactions  or 
idiosyncratic  reactions,  which  are 
abnormal  reactions  peculiar  to  the 
individual.  They  also  recommended  a 
label  warning  to  advise  consumers  who 
are  allergic  to  acetaminophen  not  to  use 
products  containing  that  drug,  and  a 
label  warning  to  advise  consumers  who 
have  asthma  or  are  sensitive  or  allergic 
to  aspirin  to  consult  their  physician 
before  using  acetaminophen  drug 
products. 

Two  reply  comments  disagreed, 
arguing  that  clinical  experience  and  the 
medical  literature  indicate  that  adverse 
effects  from  acetaminophen  are  rare  and 
do  not  support  the  need  for  such 
warning  statements.  These  comments 
also  maintained  that  some  of  the 
references  cited  are  single-case, 
anecdotal  reports  and  that  there  is 
insufficient  evidence  in  most  of  the 
cases  to  establish  a  cause-and-effect 
relationship  between  acetaminophen 
and  the  reported  reactions. 

The  agency  believes  that  the  warnings 
which  the  comments  requested  are  not 
warranted  at  this  time  because  there  is 
insufficient  evidence  that  these  adverse 
effects  are  being  caused  by 
acetaminophen.  However,  if  sufficient 
evidence  is  presented  to  warrant  new 
warnings  in  the  future,  the  agency  will 
act  accordingly. 

Two  of  the  reports  on  adverse  effects 
of  acetaminophen  cited  by  the 
comments  had  also  been  cited  by  the 
Panel  and  presented  no  new  data  for  the 
agency's  consideration  (Refs.  3  and  4). 
Some  of  the  reports  cited  by  the 
comments  were  single-case  reports  of 
thrombocytopenia,  which  may  have 
resulted  from  a  number  of  factors, 
including  idiosyncracy.  or  which  may 
have  been  caused  by  agents  other  than 
acetaminophen  (Refs.  1,  3,  and  7).  There 
were  three  single-case  reports  of  skin 
rash  following  the  use  of  acetaminophen 


(Refs.  4,  5,  and  9),  but  no  cases  of  drug- 
induced  fever. 

Studies  present  conflicting  data  on  the 
occurrence  of  cross-sensitivity  between 
aspirin  and  acetaminophen  (Refs.  2,  8,  8. 
10.  and  11).  Fisherman  and  Cohen's 
study  (Ref.  2)  contained  five  cases  of 
cross-sensitivity  between  aspirin  and 
acetaminophen.  These  researchers 
calculated  an  "intolerance  index." 
which  can  be  used  to  compare  the 
tendency  of  various  drugs  to  produce 
allergic  reactions.  The  index  is  based  on 
the  usual  therapeutic  dose  divided  by 
the  minimal  dose  needed  to  produce 
clinical  symptoms  of  intolerance.  This 
result  is  multiplied  by  the  percent  of 
patients  showing  intolerance.  The 
calculated  "intolerance  index"  of  aspirin 
was  368  compared  with  13.5  for 
acetaminophen,  indicating  that  there  is  a 
low  degree  of  cross-reactivity  to 
acetaminophen  in  aspirin-sensitive 
patients. 

The  Smith  study  (Ref.  8)  also 
contained  five  cases  of  cross-sensitivity 
between  aspirin  and  acetaminophen.  A 
challenge  dose  of  several  common 
analgesics  was  given  to  five  aspirin- 
sensitive  patients,  two  of  whom 
indicated  they  were  sensitive  to 
acetaminophen.  Smith  measured  the 
change  in  forced  expiratory  volume, 
which  is  a  measure  of  air  flow  and 
pulmonary  function,  and  noted  whether 
rhinitis  was  present.  Three  of  the 
patients  had  statistically  significant 
drops  in  forced  expiratory  volume,  and 
four  patients  also  developed  rhinitis 
following  acetaminophen 
administration.  This  study  indicates  a 
potential  problem  in  a  person  who  is 
highly  sensitive  to  aspirin  and  who  uses 
analgesic  drugs,  including 
acetaminophen,  but  it  does  not  explain 
the  clinical  significance  of  changes  in 
the  forced  expiratory  volume. 

Other  studies,  not  cited  by  the 
comments,  found  no  sensitivity  to 
acetaminophen  among  aspirin-sensitive 
patients  (Refs.  10  and  11).  Sampter  and 
Beers  (Ref.  10]  tested  acetaminophen  in 
182  aspirin-sensitive  patients  and  found 
no  adverse  reactions.  Other 
investigators  tested  11  aspirin-sensitive 
patients  with  therapeutic  doses  of 
acetaminophen  and  found  no  reaction  to 
acetaminophen  (Ref.  11). 

Because  of  the  conflicting  data  on  the 
incidence  of  cross-sensitivity  between 
aspirin  and  acetaminophen,  the  agency 
is  not  proposing  a  warning  about  cross- 
sensitivity  to  other  analgesics  on  the 
acetaminophen  label.  Although  the 
potential  for  allergic  reactions  to 
acetaminophen  does  exist,  the  agency 
believes  that  the  following  statement  in 
the  warnings  in  §  343.50{cj  (l)(i),  (2)[i), 


and  (3)  will  adequately  inform 
consumers  to  consult  a  doctor  if  an 
allergic  reaction,  such  as  a  rash,  should 
occur  following  the  use  of 
acetaminophen:"*  *  *  if  new 
symptoms  occur  *  *  *  consult  a  doctor 
because  these  could  be  signs  of  a 
serious  condition." 
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29.  One  comment  suggested  that  the 
professional  labeling  recommended  by 
the  Panel  (§  343.80)  be  revised  to  include 
the  indications  that  the  Panel  did  not 
place  in  Category  I  because  of  its 
concern  about  self-diagnosis.  The 
comment  argued  that,  although  self- 
diagnosis  is  a  valid  concern  for 
consumer-oriented  labeling,  this  concern 
is  irrelevant  to  professional  labeling. 
Another  comment  suggested  that  the 
Panel's  recommended  warnings  listed 
below  be  moved  from  consumer  labeling 
to  professional  labeling  because  these 
statements  refer  to  conditions  that 
should  be  diagnosed  and  supervised  by 
a  physician.  The  comment  concluded 
that  these  warnings  are  irrelevant  to  a 
consumer  with  an  undiagnosed 
condition,  and  are  not  needed  once  the 


condition  is  diagnosed  because  the 
consumer  is  then  under  the  care  of  a 
physician  who  will  recommend  proper 
medication  and  advise  against 
inappropriate  medication. 

The  warnings  recommended  by  the 
comment  for  inclusion  in  professional 
labeling  are  as  follows: 

Section  343.50(c){3J(J):  "Take  this 
product  for  the  treatment  of  arthritis 
only  under  the  advice  and  supervision  of 
a  physician." 

Section  343.50(c)(3J(iv):  "Caution:  Do 
not  take  this  product  if  you  have 
stomach  distress,  ulcers,  or  bleeding 
problems  except  under  the  advice  and 
supervision  of  a  physician." 

Section  343.50(cJ(3J(v):  "Caution:  Do 
not  take  this  product  if  you  are  presently 
taking  a  prescription  drug  for 
anticoagulation  (thinning  the  blood), 
diabetes,  gout,  or  arthritis  except  under 
the  advice  and  supervision  of  a 
physician." 

Section  343.50(cJ(4j(ij:  "This  product 
contains  aspirin.  Do  not  take  this 
product  if  you  are  allergic  to  aspirin  or  if 
you  have  asthma  except  under  the 
advice  and  supervision  of  a  physician." 

Section  343.50(c)(4)(ii):  "Do  not  take 
this  product  during  the  last  3  months  of 
pregnancy  except  under  the  advice  and 
supervision  of  a  physician." 

Section  343.50(c)(4}(iiiJ:  "Do  not  take 
this  product  for  at  least  7  days  after 
tonsillectomy  or  oral  surgery  except 
under  the  advice  and  supervision  of  a 
physician." 

"The  request  made  by  the  first 
comment  did  not  specify  the  indications 
it  was  referring  to;  therefore,  the  agency 
cannot  respond. 

The  agency  disagrees  with  the  second 
comment's  suggestion  that  the  warnings 
listed  above  be  moved  to  the 
professional  labeling  section  of  the 
monograph.  These  warnings  are 
essential  for  the  safe  and  effective  use 
by  consumers  of  the  products  to  which 
they  apply  (with  the  exception  of 
§  343.50{c)(3)(i),  which  is  being  deleted 
for  reasons  stated  in  comment  19 
above),  and  the  agency  proposes  to 
require  them  in  consumer  labeling. 

30.  One  comment  stated  that  the 
following  warnings  recommended  by  the 
Panel  in  §  343.50(c]  should  be  eliminated 
from  OTC  analgesic  and  antipyretic 
drug  products  that  are  marketed  in 
children's  dosage  units  as  children's 
products:  "Adults:  Do  not  take  this 
product  for  more  than  10  days.  If 
symptoms  persist,  or  new  ones  occur, 
consult  your  physician."  "Adults:  Drink 
a  full  glass  of  water  with  each  dose." 
"Do  not  take  this  product  during  the  last 
3  months  of  pregnancy  except  under  the 
advice  and  supervision  of  a  physician." 


The  comment  contended  that  these 
statements,  clearly  intended  for  adults, 
are  unnecessary  and  inappropriate  for 
analgesic  and  antipyretic  drug  products 
labeled  for  children.  The  comment 
added  that  requiring  these  warnings  on 
small  containers  (e.g.,  the  36-tablet  size 
limitation  for  pediatric  aspirin  products) 
will  result  in  smaller  print  that  will 
make  the  labeling  message  less 
conspicuous,  less  legible,  and  less  likely 
to  be  read  and  understood  by  the 
consumer. 

The  comment  also  stated  that  the 
words  "Children  under  12  years"  should 
be  eliminated  from  the  recommended 
warnings  in  §  343.50  (c](l)(ii)  and 
(c)(3)(iii)(b),  for  the  reasons  given  above 
as  well  as  the  reason  that  the  statement 
is  superfluous  because  pediatric 
products  are  defined  by  the  Panel  in 
§  343.3(e)  as  products  for  children  under 
12  years. 

The  pregnancy  warning  recommended 
by  the  Panel  in  §  343.50(c)(4)(ii)  is 
obviously  not  needed  in  products 
intended  only  for  use  in  children.  In 
addition,  the  pregnancy-nursing  warning 
required  for  all  OTC  drugs  intended  for 
systemic  absorption  specifically 
provides  for  an  exemption  for  drugs  that 
are  labeled  exclusively  for  pediatric  use. 
(See  21  CFR  201.63(c)(2).) 

The  agency  agrees  that  the  warnings 
for  adults  limiting  use  to  not  more  than 
10  days  and  directing  them  to  drink  a 
full  glass  of  water  with  each  dose 
(§  343.50(c)(l)(i)  and  (c)(3)(iii)(a))  are 
unnecessary  in  the  labeling  of  products 
intended  only  for  use  in  children,  as  the 
warnings  in  §  343.50(c)(l)(ii)  and 
(c)(3)(iii)(b)  provide  the  necessary 
information  for  children  under  12  years 
of  age.  The  warnings  recommended  by 
the  Panel  in  §  343.50(c)(l)(i)  and  (c)(l)(ii) 
are  being  revised  and  expanded  into 
three  warnings  appearing  in  the 
tentative  final  monograph  under  the 
following  sections:  §  343.50(c)(l)(i),  for 
products  labeled  for  adults: 
§  343.50(c)(2)(i),  for  products  labeled  for 
children  2  years  to  under  12  years  of 
age;  and  S  343.50(c)(3),  for  products 
labeled  both  for  adults  and  for  children 
2  years  to  under  12  years  of  age.  (See 
comment  18  above.) 

The  agency  agrees  that  products  that 
are  clearly  identified  for  use  in  children, 
e.g.,  infant  drops,  children's  aspirin  or 
acetaminophen  tablets,  do  not  have  to 
be  labeled  with  a  statement  in  the 
warnings  or  in  the  directions  specifying 
that  they  are  for  children  under  12  years, 
as  had  been  recommended  by  the  Panel. 
Because  the  directions  for  use  for  such 
products  do  not  include  dosages  for 
people  over  12  years  of  age  or  under  2 
years  of  age,  further  labeling  specifying 
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thai  these  products  are  intended  for  use 
by  children  from  2  to  12  years  of  age 
appears  to  be  unnecessary.  Accordingly. 
new  i  343.50(b)(4)  is  being  proposed  in 
the  tentative  final  monograph  as 
follows: 

(41  Ot/ier  required  statements — (t)  For 
products  labeled  only  for  children  2  to 
under  12  years  of  age  containing  any 
ingredient  identified  in  §  343. 10.  (y4 )  The 
labeling  of  the  product  contains,  on  the 
principal  display  panel,  either  of  the 
following: 

(/)  "Children's  [trade  name  of  product 
or  generic  name  of  ingredientfs))." 

[2]  "[Trade  name  of  product  or  generic 
name  of  ingredient(s)]  for  Children." 

[B]  The  labeling  for  adults  in 
S  343.50(d)  and  the  statement  "Children 
2  to  under  12  years  of  age"  in 
§  343.50(d)(3)(ii)  are  not  required. 

31.  One  comment  supported  and  two 
comments  opposed  the  part  of  the 
warning  recommended  by  the  Panel  for 
aspirin  drug  products  in  §  343.50(c)(3](iv) 
which  states.  "*  *  *  Do  not  take  this 
product  if  you  have  stomach 
distress  *  •  *  ." 

The  supporting  comment  staled  that 
aspirin  drug  products  cause 
gastrointestinal  distress  at  therapeutic 
doses  and  that  their  labeling  should 
bear  a  warning  to  this  effect.  The 
opposing  comments  recommended 
deleting  the  term  "stomach  distress," 
contending  that  it  has  little  meaning  to 
consumers.  The  term  is  so  all-inclusive, 
the  comment  maintained,  it  may 
discourage  consumers  from  using  aspirin 
for  symptoms  for  which  it  is  indicated. 
The  comments  explained  that  "stomach 
distress"  often  accompanies  symptoms 
such  as  headache  or  fever,  as  with  the 
common  cold  or  flu,  and  that  the 
warning  may  discourage  consumers 
from  using  aspirin  for  these  concurrent 
symptoms.  One  comment  suggested  that, 
as  alternative  labeling,  consumers  be 
warned  against  the  use  of  aspirin  "in 
cases  of  stomach  ulcer  and  related 
symptoms." 

Because  the  agency  shares  the 
comments'  concern  that  the  general  term 
■'stomach  distress"  can  be  applied  to 
various  symptoms  and  may  have  little 
meaning  to  consumers,  the  agency  is 
proposing  to  delete  this  term  from  the 
warning  recommended  by  the  Panel  in 
§  343.50(c)(3)(iv). 

Although  the  agency  believes  that 
alternative  labeling  is  warranted,  it  is 
not  adopting  the  alternative  labeling 
suggested  by  one  of  the  comments 
because  the  term  "related  symptoms"  is 
vague  and  probably  has  little  meaning 
to  consumers.  As  the  Panel  pointed  out, 
plain  aspirin  products  can  cause 
stomach  discomfort  or  "stomach 
problems."  such  as  heartburn,  upset 


stomach,  or  stomach  pain,  in  certain 
individuals  (42  FR  35387).  Plain  aspirin 
can  also  exert  adverse  effects  on  the 
gastrointestinal  tract  (i.e.,  mucosal 
erosion,  ulceration,  minor  occult 
bleeding,  etc.)  which  may  exacerbate 
stomach  problems  associated  with 
underlying  gastrointestinal  disease. 
These  effects  can  also  be  produced  by 
salicylates  other  than  aspirin  (42  FR 
35417  to  35421). 

Regarding  buffered  aspirin  products, 
the  Panel  stated  that  "*  *  *  evidence 
seems  to  indicate  that  buffered  aspirin 
produces  a  lower  incidence  of  gastric 
intolerance  in  some  patients  but  not  in 
all  patients  who  exhibit  gastric 
intolerance  with  regular  (plain)  aspirin 
products"  (42  FR  35470).  However,  the 
agency  notes  that  the  Panel  also  stated 
that  this  evidence  is  conflicting.  In 
addition,  the  investigators  of  another 
study  on  the  incidence  of  gastric  lesions 
in  rheumatic  patients  using  plain, 
buffered,  or  enteric-coated  aspirin 
concluded  that  buffered  aspirin  with  an 
acid-neutralizing  capacity  of  1.9 
milliequivalents  (mEq)  per  325  mg 
aspirin  did  not  appear  to  prevent 
aspirin-induced  gastric  damage  (Ref.  1). 
However,  these  investigators  stated  that 
more  deHnitive  studies  are  needed 
which  compare  various  aspirin 
preparations  before  any  final 
conclusions  are  reached. 

Another  study  showed  that  OTC 
doses  of  buffered  aspirin  tablets 
containing  6.4  mEq  of  antacid,  which 
exceeds  the  amount  of  buffering  present 
in  most  currently  marketed  buffered 
aspirin  products,  produced  gastric 
mucosal  injury.  The  investigators  of  this 
study  concluded  that  such  products  offer 
little  protection  to  the  gastric  and 
duodenal  mucosa  (Ref.  2).  Furthermore, 
the  Panel  stated  that  there  is  evidence 
that  highly  buffered  aspirin  for  solution 
will  reduce,  but  not  eliminate,  the  acute 
gastric  erosions  and  occult  blood  loss 
produced  by  the  local  effects  of  aspirin 
in  animals  and  humans  with  no 
predisposing  gastrointestinal  disease  (42 
FR  35471). 

For  these  reasons,  the  agency 
tentatively  concludes  that  it  is  necessary 
to  advise  consumers  who  have 
persistent  or  recurring  stomach 
problems  (such  as  heartburn,  upset 
stomach,  or  stomach  pain),  which  may 
be  symptoms  of  an  underlying 
gastrointestinal  disorder,  against  using 
products  containing  aspirin  (plain  or 
buffered)  or  other  salicylates  unless 
directed  by  a  doctor.  Accordingly,  the 
Panel's  recommended  warning  in 
§  343.50(c)(3){iv)  (redesipiated 
§  343.50(c)(1)(v)(B))  is  being  revised  as 
follows:  "Do  not  take  this  product  if  you 
have  stomach  problems  (such  as 


heartburn,  upset  stomach,  or  stomach 
pain)  that  persist  or  recur,  or  if  you  have 
ulcers  or  bleeding  problems,  unless 
directed  by  a  doctor."  This  warning  is 
also  being  revised  in  I  343.50(c)(2)(v)(B) 
for  products  labeled  for  children  2  years 
to  under  12  years  of  age. 
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32.  One  comment  asserted  that 
warning  statements  for  aspirin  drug 
products  should  be  stated  separately. 
The  comment  stated  that  the  following 
warning  is  the  most  important  warning 
to  the  consumer  and  should  be 
displayed  alone  on  the  label  so  that  its 
effect  is  not  diminished:  "Warning:  Keep 
this  and  all  medicines  out  of  children's 
reach.  In  case  of  accidental  overdose, 
contact  a  physician  immediately."  The 
comment  stated  that  all  other  cautions 
on  the  use  of  aspirin  drug  products 
should  be  under  a  section  designated 
"Cautions." 

The  agency  agrees  that  the  general 
warnings  quoted  above  are  among  the 
most  important  provided  for  all  OTC 
drugs  to  consumers.  These  warnings  ere 
required  for  OTC  drug  products  in 
§  330.1(g)  (21  CFR  330.1(g)).  The  agency 
agrees  that  manufacturers  should 
consider  displaying  these  warnings 
separately  from  other  label  warnings  or 
highlighting  them  to  attract  consumers' 
attention. 

Concerning  the  use  of  the  terms 
"warning"  and  "caution,"  section 
.S02(f)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
352(f)(2))  states,  in  part,  that  any  drug 
marketed  OTC  must  bear  in  labeling 
"•  *  •  such  adequate 
warnings  *  *  *  as  are  necessary  for  the 
protection  of  users  *  *  '."Section 
330.10(a)(4)(v)  of  the  OTC  drug 
regulations  provides  that  labeling  of 
OTC  drug  products  should  include 
"*  •  *  warnings  against  unsafe  use, 
side  effects,  and  adverse 
reactions  *  *  *." 

The  agency  notes  that  historically 
there  has  not  been  consistent  usage  of 
the  signal  words  "warning"  and 
"caution"  in  OTC  drug  labeling.  For 
example,  in  88  369.20  and  369.21  (21  CFR 
369.20  and  369.21),  which  list  "warning" 
and  "caution"  statements  for  drugs,  the 
signal  words  "warning"  and  "caution" 
are  both  used.  In  some  instances  either 


of  these  signal  words  is  used  to  convey 
the  same  or  similar  precautionary 
information. 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  under 
which  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  "warning"  is  more  likely  to  flag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 
Therefore,  FDA  has  determined  that  the 
signal  word  "warning,"  rather  than  the 
word  "caution,"  will  be  used  routinely  in 
OTC  drug  labeling  that  is  intended  to 
alert  consumers  to  potential  safety 
problems.  Accordingly,  the  signal  word 
"caution"  is  being  deleted  from  the 
Panel's  recommended  warnings  in 
8  343.50(c)(3)  (iv)  and  (v).  redesignated 
8  343.50(c)(l){v)  (B)  and  (C)  in  this 
proposed  monograph. 

33.  One  comment  stated  that  the  first 
sentence  of  the  aspirin  hypersensitivity 
warning  recommended  in 

8  343.50(c)(4)(i),  "This  product  contains 
aspirin."  is  redundant  for  products  that 
display  the  word  "aspirin"  in  the 
product  name  or  are  clearly  labeled  as 
containing  "aspirin."  The  comment 
stated  that  part  of  the  next  sentence  in 
the  warning,  "Do  not  take  this  product  if 
you  are  allergic  to  aspirin  *  *  *,"  is 
adequate  to  warn  consumers  and  that 
the  first  sentence  should  be  deleted. 

The  agency  agrees  with  the  comment. 
Because  section  502(e)(1)  of  the  act  (21 
U.S.C.  352(e)(1))  requires  that  the 
established  name  of  the  active 
ingredients  contained  in  a  product  be 
included  in  the  label,  the  statement. 
"This  product  contains  aspirin,"  would 
be  redundant.  Therefore,  in  the  tentative 
Final  monograph  this  statement  is  being 
deleted  from  the  warning. 

34.  Two  comments  urged  that  all 
children's  aspirin  products  be  labeled  to 
include  a  warning  that  salicylate 
intoxication  can  occur  from  a 
therapeutic  overdose  when  "aspirin  is 
repetitively  administered  to  infants  and 
young  children  at  commonly 
recommended  doses  and  time 
intervals. "  The  comments  argued  that 
parents  have  been  inadequately  alerted 
to  the  hazards  associated  with  the 
cumulative  effects  of  salicylate  in 
infants  and  young  children  and  that 
parents  frequently  ignore  recommended 
dosage  schedules  for  aspirin  because 
they  think  this  drug  can  be  administered 
with  relative  impunity.  The  comments 
further  argued  that  parents  will  often 
continue  to  give  aspirin  to  relieve  a 
child's  fever  when  the  fever  actually 
may  be  due  to  aspirin  toxicity.  One 
comment  noted  that  ringing  in  the  ears 


(tinnitus)  has  no  value  as  a  warning  of 
toxicity  in  the  pediatric  age  group 
because  it  is  subjective,  and  infants  and 
young  children  cannot  alert  the  parent 
to  its  occurrence.  For  these  reasons  the 
following  warning  was  suggested  for  all 
aspirin  drug  products  for  children:  "Do 
not  exceed  recommended  doses  unless 
directed  by  your  physician.  More  than 
six  consecutive  doses  at  four-hour 
intervals  can  lead  to  serious 
complications  in  a  feverish  dehydrated 
infant  or  young  child." 

Two  reply  comments  disagreed  with 
these  comments.  One  argued  that  the 
Panel's  pediatric  dosage  schedule  and 
its  recommended  warnings  in  8  343.50 
(c)(l)(ii)  and  (c)(2)  contain  instructions 
that,  when  heeded  by  parents,  are 
adequate  to  prevent  overdosage.  These 
comments  also  stated  that  overdoses 
may  occur  with  any  drug  and  that 
parents  must  be  alerted  not  to  exceed 
the  recommended  dosages  of  aspirin  as 
well  as  other  drugs.  The  comments 
agreed  that  tinnitus  has  no  value  as  a 
warning  symptom  because  it  cannot  be 
adequately  described  by  infants  and 
children.  However,  the  comments 
pointed  out  that  there  are  observable 
symptoms  of  aspirin  toxicity,  such  as 
hyperpnea,  which  can  be  described  in 
labeling  as  "deep  and  rapid  breathing." 
The  reply  comments  also  stated  that 
dehydration  should  not  be  included  in 
the  labeling  because  parents  cannot 
diagnose  this  condition,  which  is  rare 
and  should  be  diagnosed  by  a  doctor. 
The  comments  also  maintained  that 
such  labeling  would  confuse  the 
consumer  and  obscure  other  necessary 
information  on  the  label. 

The  agency  does  not  believe  that 
children's  aspirin  drug  products  should 
be  labeled  with  a  warning  stating  that 
salicylate  intoxication  can  occur  when 
aspirin  is  taken  in  doses  within  the 
recommended  dosage  schedule 
(therapeutic  overdose).  The  reports  of 
overdose  of  salicylates  cited  by  the 
comments  showed  that  poisoning  from 
accidental  ingestion  occurs  more 
commonly  in  children  over  2  years  of 
age  and  that  therapeutic  overdose  is 
more  likely  to  affect  children  under  2 
years  of  age  (Refs.  1,  2,  and  3).  The  label 
directions  recommended  by  the  Panel 
for  aspirin  state,  "For  children  under  2 
years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  physician."  Thus, 
parents  are  alerted  to  consult  a 
physician  before  giving  aspirin  to 
children  under  2  years  of  age.  The 
physician  is  responsible  forgiving 
parents  specific  dosage  instructions  for 
aspirin  given  to  children  under  2  years 
of  age  and  for  warning  parents  of  the 


potential  dangers  of  exceeding  the 
recommended  dose. 

For  children  2  years  of  age  and  older, 
the  Panel  developed  a  new  dosage 
schedule  to  help  prevent  therapeutic 
sahcylate  overdose.  This  dosage 
schedule  not  only  is  based  upon  a 
maximal  dose  that  provides  effective 
plasma  levels  for  analgesic  and 
antipyretic  effects,  but  also  has  a  safety 
margin  in  case  of  an  inadvertent  50- 
percent  increase  in  dosage.  The  agency 
believes  that  this  children's  dosage 
schedule,  which  has  been  slightly 
revised  (see  comment  58  below),  and  the 
revised  warnings  in  8  343.50(c)  (2)(i)  and 
(3)  provide  adequate  guidance  to 
parents  to  prevent  overdosage. 

As  for  the  additional  labeling 
suggested  by  the  comments,  the  agency 
believes  that  terms  such  as 
"dehydrated"  and  "deep  and  rapid 
breathing"  have  little  meaning  to 
consumers  and  are  not  appropriate  for 
consumer  labeling  of  aspirin  drug 
products,  although  they  may  be  used  by 
doctors  in  diagnosing  conditions  due  to 
toxicity.  The  information  in  the 
suggested  labeling,  "Do  not  exceed 
recommended  doses  imless  directed  by 
your  physician."  is  provided  in  the 
directions  for  use  by  the  phrase  "or  as 
directed  by  a  doctor"  or  "unless  directed 
by  a  doctor"  after  the  usual 
recommended  OTC  dosage  of  the 
product. 
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35.  One  comment  contended  that  the 
warning  not  to  take  aspirin  if  taking  a 
prescription  drug  for  arthritis  should  not 
be  included  in  the  Panel's  recommended 
warning  in  8  343.50(c)(3)(v).  The 
comment  further  contended  that  the 
major  responsibility  of  warning  the 
consumer  of  drug  interactions  should 
rest  with  the  prescribing  physician  and 
that  the  following  statement  by  the 
Panel  (42  FR  35372)  should  apply: 
"*  *  *  physicians  always  carefully 
control  the  patient's  use  of  all  other 
medications,  thereby  negating  the  need 
for  a  warning." 

The  agency  believes  that  many 
consumers  who  take  prescription  drugs 
will  also  use  OTC  analgesics  and 
antipyretics,  such  as  salicylates,  without 
a  physicians  advice.  These  consumers 
may  be  unaware  of  possible  interactions 
between  the  salicylates  and  prescription 
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drugs  and  need  to  be  alerted  to  this 
possibility  in  the  labeling.  Based  upon 
the  Panel's  discussion  of  the  increased 
potential  for  gastric  ulceration  if  aspirin 
is  taken  along  with  another  anti- 
inflammatory agent  (42  FR  35409).  the 
agency  tentatively  concludes  that  the 
warning  on  the  concurrent  use  of 
salicylates  with  prescription  drugs  for 
arthritis  is  needed  and  therefore  should 
be  retained.  The  warning  is  not  intended 
to  prohibit  such  concurrent  use,  but  to 
alert  consumers  to  consult  a  doctor  first. 

36.  Two  comments  obiected  to  the 
Panel's  recommended  warning  in 

§  343.50(c)(3)(v)  that  advises  against  the 
use  of  salicylates  concurrently  with 
prescription  drugs  for  the  treatment  of 
gout.  The  comments  asserted  that  the 
warning  should  be  modiHed  to  apply 
only  to  the  use  of  salicylates  and 
uricosuric  drugs,  which  are  drugs  that 
promote  the  excretion  of  uric  acid  in  the 
urine.  The  comments  argued  that 
allopurinol,  commonly  prescribed  for 
gout,  is  a  nonuricosuric  drug  and  is 
compatible  with  sahcylates. 

The  agency  endorses  the  labeling 
recommended  in  §  343.50(c){3j{v)  to  alert 
consumers  to  consult  a  physician  before 
using  OTC  salicylates  with  several 
types  of  prescription  drugs,  including 
those  used  in  the  treatment  of  gout.  The 
agency  concludes  that  di^erentiating 
between  uricosuric  and  nonuricosuric 
drugs  in  the  warnings  for  OTC  salicylate 
drug  products  would  be  meaningless 
and  confusing  to  consumers.  Because 
the  agency  believes  that  it  is  important 
for  consumers  to  understand  the  reason 
for  this  warning,  it  is  proposing  in  the 
tentative  final  monograph  that  the 
information  in  §  343.50(c)(3)(v) 
(redesignated  §  343.50(c}(l)(v)(C)  in  this 
monograph]  be  identified  as  a  drug 
i.nferaction  precaution  and  appear  as 
follows:  "Drug  Interaction  Precaution. 
Do  not  take  this  product  if  you  are 
taking  a  prescription  drug  for 
anticoagulation  (thinning  the  blood), 
diabetes,  gout,  or  arthritis  unless 
directed  by  a  doctor."  This  precaution 
has  been  modified  in  5  343.50(c)(2) (v)(C) 
for  products  labeled  for  children  2  years 
to  under  12  years  of  age.  For  products 
labeled  both  for  adults  and  children,  the 
precaution  for  adults  will  apply.  (See 
§  343.50(c)(3).) 

37.  One  comment  obiected  to  the 
warning  recommended  by  the  Panel  for 
aspirin  and  salicylate  products  in 

§  343.50(c)(3)(v).  asserting  that  the 
potential  for  drug  interaction  is  greater 
than  that  expressed  in  this  labeling.  The 
comment  explained  that  because  the 
information  on  drug  interactions  is 
increasing,  the  consumer  who  is  using 
prescription  medication  should  consult  a 


physician  before  using  any  pain  reliever. 
The  comment  suggested  the  following 
alternative  labeling,  explaining  that  it  is 
broader  and  more  inclusive  than  the 
Panel's  labeling  and  will  provide  safer 
coverage  to  the  consumer  "If  you  are 
taking  any  prescription  medication, 
consult  your  physician  before  using  any 
pain  reliever." 

Another  comment  suggested  the 
general  drug  interaction  warning.  "If  you 
are  taking  any  prescription  medications, 
consult  your  physician  before  taking  this 
medication." 

The  agency  believes  the  labeling 
suggested  by  the  comments  is  too 
general,  and  consumers  might 
completely  ignore  its  message.  In 
addition,  the  suggested  warnings  would 
not  alert  consumers  to  the  specific  types 
of  drugs  that  may  interact  with  OTC 
analgesics.  As  discussed  in  comment  35 
above,  the  agency  will  propose  speciflc 
drug  interaction  warnings  to  consumers 
when  necessary  for  the  safe  use  of  an 
OTC  drug  product. 

38.  Some  comments  opposed  and 
others  favored  the  Panel's  recommended 
warning  in  §  343.50(c)(4)(i)  against  the 
use  of  aspirin  drug  products  by 
consumers  who  have  asthma.  The 
opposing  comments  stated  that  the 
references  the  Panel  cited  to  support  the 
need  for  the  warning  were  outdated  and 
included  no  reports  of  fatal  asthma 
attacks.  The  comments  argued  that  the 
warning  is  unnecessary  because  only 
about  2  percent  of  asthmatics 
experience  an  adverse  reaction  to 
aspirin.  Asthmatics  are  under  a  doctor's 
care,  the  comments  stated,  end  the 
doctor  should  warn  them  of  possible 
adverse  reactions. 

A  comment  from  a  consumer,  who 
suffers  from  asthma  and  had  been 
unaware  that  aspirin  could  precipitate 
asthma  attacks,  supported  the  Panel's 
warning.  The  comment  insisted  that  it  is 
necessary  to  warn  asthmatics  who  may 
also  be  unaware  that  an  asthma  attack 
may  occur  with  the  use  of  aspirin  drug 
products.  Another  supporting  comment 
suggested  the  following  alternative 
warning  to  avoid  creating  consumer 
anxiety.  "If  you  have 
asthma  •  *  *  consult  your  physician 
before  using  any  pain  reliever." 

The  agency  is  proposing  the  following 
warning  in  S  343.50(c)(l)(iv)  for  products 
containing  aspirin  or  carbaspirin 
calcium:  "Do  not  take  this  product  if  you 
are  allergic  to  aspirin  or  if  you  have 
asthma  unless  directed  by  a  doctor." 
The  Panel  stated  that  aspirin  has  long 
been  associated  with  allergic-type 
reactions,  such  as  asthma  in 
hypersensitive  individuals.  In  certain 
instances  these  reactions  can  be  life- 


threatening  and  even  fatal  (42  FR  35397). 
The  consumer's  comment  reaffirmed  the 
need  to  warn  asthmatic  consumers  who 
may  not  always  be  alerted  to  this 
danger  by  a  doctor. 

The  agency  is  not  proposing  the 
warning  suggested  by  one  comment 
because  it  refers  to  "any  pain  reliever" 
and  is  thus  too  broad.  The  medical 
literature  includes  a  few  reports  that 
certain  pain  relievers  other  than  aspirin 
may  precipitate  asthmatic  attacks  in 
aspirin-sensitive  patients.  However, 
these  reports  do  not  agree  on  the 
analgesic  drugs  implicated  and  the 
mechanism  of  action  involved  (Refs.  1 
through  7).  The  agency  concludes  that 
more  data  and  information  are  needed 
to  determine  the  need  for  an  asthma 
warning  for  pain  relievers  other  than 
aspirin  drug  products. 
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39.  One  comment  disagreed  with  the 
wording  in  the  Panel's  recommended 
warning  for  aspirin  and  other  sahcylate 
products  in  S  343.50(c)(3)(ii).  "Stop 
taking  this  product  if  ringing  in  the  ears 
or  other  symptoms  occur."  The  comment 
argued  that  the  consumer  should  not  be 
advised  to  stop  taking  the  product  if 
tinnitus  develops  because  many  doctors 
use  tinnitus  as  a  guideline  for  adjusting 
a  patient's  dosage  level  of  aspirin  to  a 
therapeutically  effective  and  tinnitus- 
free  level.  The  comment  stated  that  the 
phrase  "or  other  symptoms  occur" 
should  be  deleted  from  the  warning 
because  it  is  vague  and  confusing  to  the 
consumer.  The  comment  suggested  the 
following  alternative:  "If  ringing  in  the 


ears  develops,  consult  your  physician 
before  taking  any  more  medication." 

The  agency  agrees  that  it  is  more 
appropriate  to  direct  consumers  with 
tinnitus  to  consult  a  doctor  before  taking 
more  medication  than  to  "stop  taking" 
the  product.  The  warning  is  being 
revised  accordingly  in  the  tentative  final 
monograph.  In  addition,  the  phrase  "or 
other  symptoms  occur"  is  being  deleted 
from  the  warning  because  this  phrase  is 
synonymous  with  the  phrase  "if  new 
symptoms  occur,"  which  has  been 
included  in  the  warnings  in  §  343.50(c) 
(l)(i).  {2)(i),  and  (3). 

The  Panel  noted  that  because  aspirin 
or  other  salicylates  produce  a  reversible 
ototoxicity  manifested  by  deafness,  it  is 
important  that  patients  who  are 
regularly  receiving  salicylates  at  higher 
dosages  be  monitored  by  a  physician  for 
hearing  loss  as  well  as  tinnitus.  It  is 
particularly  important  that  patients  with 
preexisting  hearing  loss  be  frequently 
monitored  because  they  will  not  report 
tinnitus  as  plasma  salicylate  levels 
increase  to  toxic  levels.  An  example  of 
this  was  shown  in  a  report  from  a 
consumer  with  a  preexisting  hearing 
loss  who  described  a  severe  additional 
loss  of  hearing  after  using  50  grains 
(3,250  mg)  of  enteric-coated  aspirin  daily 
for  a  month  (Ref.  1). 

In  view  of  the  above  considerations, 
the  agency  proposes  to  revise  the 
warning,  "Stop  taking  this  product  if 
ringing  in  the  ears  or  other  symptoms 
occur,"  to  read  as  follows  in  §  343.50(c) 
(l)(v)(A)  and  (2)(v)(A):  "If  ringing  in  the 
ears  or  a  loss  of  hearing  occurs,  consult 
a  doctor  before  taking  (giving)  any  more 
of  this  product." 

Reference 

(1)  Letter  from  a  consumer,  included  in 
ore  Volume  03BTFM. 

40.  One  comment  suggested  that  the 
term  "bleeding  problems"  in  the  Panel's 
recommended  warning  in 
§  343.50(c)(3)(iv)  be  changed  to  "blood 
clotting  problem."  The  comment  argued 
that  the  term  "blood  clotting  problem"  is 
more  accurate  medically  and  would  be 
more  useful  to  consumers  than  "bleeding 
problems,"  which  could  be  interpreted 
to  include  a  minor  cut  that  bleeds 
somewhat  longer  than  usual.  The 
comment  provided  three  references  to 
support  its  position  (Refs.  1,  2,  and  3). 

The  references  provided  by  the 
comment  do  not  suggest  that  the  term 
"blood  clotting  problem"  has  more 
meaning  to  consumers  than  the  term 
"bleeding  problems."  Two  discuss 
bleeding  time  and  other  laboratory 
measurements  (Refs.  1  and  2);  the  third 
discusses  the  side  effect  of 
gastrointestinal  bleeding  from  aspirin 
use  (Ref.  3). 


The  agency  believes  that  the  term 
"bleeding  problems"  as  used  in  the 
warning  in  §  343.50(c)(3)(iv) 
(redesignated  §  343.50(c)(l)(v)(B))  is 
accurate  and  useful  to  consumers.  The 
Panel  recommended  the  wording  in  this 
section  to  warn  persons  who  have 
bleeding  problems  that  they  should  not 
take  aspirin  except  under  the  advice  and 
supervision  of  a  physician.  Persons  with 
bleeding  problems  such  as  hemophilia, 
von  Willebrands  disease, 
thrombosthenia,  or  thrombocytopathia 
may  react  to  aspirin  drug  products  with 
a  markedly  prolonged  bleeding  time  that 
might  lead  to  a  significant  loss  of  blood 
in  the  gastrointestinal  tract  or 
elsewhere. 
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41.  One  comment  urged  that  the 
labeling  of  aspirin  tablets  direct 
consumers  to  take  these  products  with 
food  or  milk.  The  comment  personally 
attributed  an  incident  of  gastrointestinal 
bleeding  to  taking  aspirin  tablets  with 
water  rather  than  with  milk  or  food,  and 
maintained  that  food  or  milk  would 
have  coated  the  stomach  and  prevented 
the  bleeding. 

The  comment  submitted  no  data  to 
support  its  viewpoint.  The  Panel 
considered  whether  salicylates  should 
be  taken  with  food,  but  concluded  that  it 
was  most  important  that  solid,  oral 
dosage  forms  containing  salicylates  be 
taken  with  water  to  lessen  the  chance  of 
gastric  irritation  (42  FR  35356).  In  fact, 
the  Panel  recommended  the  following 
warnings  in  §  343..50(c)(3)(iii):  [a] 
"Adults:  Drink  a  full  glass  of  water  with 
each  dose,"  and  [b)  "Children  under  12 
years:  Drink  water  with  each  dose." 

The  Panel  specified  a  full  glass  of 
water  for  adults  for  each  dose  of 
salicylates.  At  gastric  pH,  8  ounces  or 
more  of  water  is  required  to  dissolve  a 
dose  of  aspirin,  the  most  commonly  used 
salicylate.  Undissolved  salicylate  in 
contact  with  the  gastric  mucosa  is  one 
cause  of  gastric  irritation  following 
salicylate  ingestion.  Although  salicylate 
solution  is  less  irritating  than 
undissolved  salicylate,  the  solution 
could  also  be  irritating  to  the  highly 
sensitive  individual  (42  FR  35387).  Solid 
foods  would  delay  the  dissolution  of 
salicylates,  allowing  the  undissolved 
salicylate  to  remain  in  contact  with  the 


gastric  mucosa  longer,  but  liquid  foods, 
such  as  juice  or  milk,  dissolve  salicylate. 
However,  the  agency  is  concerned  that, 
because  of  their  acidity,  taking  some 
juices  with  aspirin  may  cause  more 
irritation  to  the  stomach  than  taking 
aspirin  with  water.  Also,  the  agency  is 
unaware  of  any  data  showing  that  milk 
will  lessen  the  gastric  irritation  caused 
by  aspirin.  Therefore,  the  agency 
concurs  with  the  Panel  that  consumers 
should  be  advised  to  take  solid,  oral 
dosage  forms  of  salicylates  with  water 
to  lessen  the  chance  of  gastric  irritation. 
The  agency  believes  that  these 
statements  belong  under  the  directions 
for  use,  rather  than  in  the  warnings. 
Consequently  the  warnings 
recommended  by  the  Panel  in 
§  343.50(c)(3)(iii)  [a]  and  [b]  have  been 
designated  as  directions  in  §  343.50(d)(3) 
(i)  and  (ii)  of  this  tentative  final 
monograph. 

42.  Two  comments  urged  Category  II 
status  for  the  following  labeling  claims 
for  buffered  aspirin:  "Buffering  agents  to 
help  make  the  pain  reliever  more  gentle 
to  the  stomach,"  "helps  prevent  the 
stomach  upset  often  caused  by  plain 
aspirin,"  "*  *  *  provides  ingredients 
that  may  prevent  the  stomach  distress 
that  plain  aspirin  occasionally  causes 
but  should  not  be  taken  by  certain 
individuals  with  stomach  disorders  as 
cautioned  elsewhere  on  the  label," 
"faster  to  the  bloodstream  than  plain 
aspirin,"  and  claims  implying  more  rapid 
analgesia  as  a  result  of  an  increased 
absorption  rate. 

The  comments  pointed  out  that  the 
Panel  concluded  that  there  is  insufficient 
evidence  to  substantiate  the  claims  that 
buffered  aspirin  or  highly  buffered 
aspirin  for  solution  (aspirin  and  antacid) 
can  be  safely  used  by  persons  who 
should  not  use  plain  aspirin.  The 
comments  stated  that  these  claims  may 
lead  consumers  to  think  thtHraUTered 
aspirin  products  either  give  faster  or 
greater  pain  relief  than  plain  aspirin  or 
cause  less  or  no  stomach  distress.  The 
comments  expressed  concern  that 
reliance  on  claims  relating  to  less 
stomach  distress  with  buffered  aspirin 
products  could  lead  to  a  clinical  danger 
in  alcoholics  and  in  persons  who  are 
prone  to  ulcers.  Referring  to  claims  such 
as  "gets  to  the  bloodstream  faster  than 
plain  aspirin,"  the  comments  argued  that 
blood  level  studies  do  not  constitute 
acceptable  scientific  evidence  to  show 
that  buffered  products  of  this  type  are 
therapeutically  superior  to  plain  aspirin. 

Other  comments  urged  Category  I 
status  for  the  above  labeling  claims  for 
buffered  aspirin,  stating  that  consumers 
should  be  informed  of  the  purpose  of 
buffering,  and  requested  that  the  agency 
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provide  specific  information  on  the 
criteria  for  achieving  Category  I  status 
for  these  Category  III  labeling  claims. 
The  comments  noted  that  the  Panel 
stated  that  the  evidence,  although 
conflicting,  seems  to  show  a  lower 
incidence  of  stomach  upset  produced  by 
buffered  aspirin  in  some  patients  who 
exhibit  gastric  intolerance  to  plain 
aspirin  (42  FR  35470).  The  comments 
also  noted  that  such  labeling  claims  are 
qualified  or  modified  by  the  words 
"may"  and  "occasionally"  and  the 
phrase  "*  *  *  but  should  not  be  taken 
by  certain  individuals  with  stomach 
disorders  as  cautioned  elsewhere  on  this 
label."  The  comments  contended  that 
the  Panel  classified  stomach  upset 
claims  for  buffered  aspirin  as  Category 
III  because  the  Panel  believed  that  the 
benefits  from  the  use  of  buffered  aspirin 
in  such  instances  affect  only  a  few 
consumers,  and  not  because  such  claims 
imply  that  buffered  aspirin  products 
have  a  therapeutic  advantage  over  plain 
aspirin. 

The  comments  also  contended  that 
there  is  no  proof  of  a  lack  of  relationship 
between  variations  in  bioavailability  of 
aspirin  products  and  their  resultant 
clinical  effect.  The  comments  argued 
that  if  a  buffered  aspirin  product  is 
absorbed  more  rapidly  than  plain 
aspirin  and  provides  the  consumer  with 
some  therapeutic  advantage,  labeling 
claims  regarding  faster  absorption,  such 
as  "faster  to  the  bloodstream  than  plain 
aspirin,"  would  not  be  misleading  to 
consumers  and  should  be  allowed. 

The  agency's  response  to  these 
comments  covers  all  buffered  aspirin 
products,  including  aspirin  with  antacid 
products  (such  as  highly  buffered  aspirin 
for  solution],  because  the  labeling 
claims  apply  to  all  such  products. 

The  Panel  found  (1)  "Comparisons  of 
the  most  commonly  used  plain  and 
buffered  aspirin  show  that  salicylate 
blood  levels  are  twice  as  high  in  the  first 
10  to  20  minutes  for  the  buffered  aspirin 
product  compared  to  regular  aspirin,"  (2) 
"The  basic  problem  is  that  there  are  no 
well-controlled  clinical  studies  that 
unequivocally  prove  or  disprove  that 
these  differences  in  absorption  will 
result  in  clinically  important  differences 
in  the  onset*  intensity  or  incidence  of 
relief  of  pain  or  fever,"  and  (3)  Category 
III  should  be  used  to  classify  claims 
which  cannot  be  fully  evaluated  with 
present  data  but  have  some  reasonable 
basis  and  can  probably  be  evaluated  by 
further  testing,  perhaps  involving  more 
sensitive  methodology."  (See  42  FR 
35480.)  The  Panel  also  expressed 
concerns  that  such  claims  could  be 
confusing  to  the  public. 

The  agency  concurs  that  the  studies 
submitted  to  the  Panel  are  inconclusive 


to  support  a  claim  of  more  rapid  action. 
The  agency  concludes  that  although 
there  were  apparent  higher  blood 
salicylate  levels  for  bu^ered  aspirin  in 
some  studies,  there  remains  insufficient 
evidence  on  the  basis  of  controlled 
clinical  analgesic  studies,  that  buffered 
aspirin  products  provide  a  more  rapid 
onset,  greater  peak  intensity,  or  a  more 
prolonged  duration  of  analgesia  than 
unbuffered  aspirin.  Because  no  new  data 
have  been  submitted  to  answer  the 
Panel's  concerns,  claims  such  as  "faster 
to  the  bloodstream  than  plain  aspirin  " 
remain  classified  in  Category  III. 

Further,  based  upon  the  data 
submitted  to  the  Panel,  the  agency 
concludes  that  there  is  not  sufficient 
evidence  to  clearly  demonstrate  that 
buffered  aspirin  may  help  those 
individuals  subject  to  stomach  upset 
associated  with  aspirin  ingestion.  The 
Panel  noted  that  the  results,  of  the 
clinical  studies  comparing  buffered 
aspirin  to  plain  aspirin  in  which  the 
symptom  of  gastric  intolerance  was 
evaluated,  appear  to  be  confiicting,  but 
that  the  data  seemed  to  indicate  that 
buffered  aspirin  produces  a  lower 
incidence  of  gastric  intolerance  in  some 
sensitive  individuals.  (See  42  FR  35480.) 
Accordingly,  the  Panel  classified  the 
following  label  claim  in  Category  III: 
"Provides  ingredients  that  may  prevent 
the  stomach  distress  that  plain  aspirin 
causes  but  should  not  be  taken  by 
certain  individuals  with  stomach 
disorders  as  cautioned  elsewhere  on  the 
label." 

Citing  the  significant  variation  in 
dissolution  rates  among  marketed 
formulations  of  buffered  and  unbuffered 
aspirin  products,  the  Panel  stated  that 
the  clinical  evidence  for  a  given  buffered 
aspirin  product  could  not  necessarily  be 
extrapolated  to  other  buffered  aspirin 
formulations.  In  addition,  the  Panel 
noted  studies  that  suggest  that  an 
adequately  buffered  aspirin  product  may 
not  have  an  advantage  over  a  well 
formulated  unbuffered  product  (42  FR 
35375).  The  Panel  recommended  that 
specific  standards  be  established  for 
both  buffered  and  unbuffered  aspirin 
products  (42  FR  35469).  The  Panel  was 
uncertain  about  whether  the  observed 
decrease  in  gastric  intolerance  of 
buffered  aspirin  products  was  due  to  the 
buffering  effect  on  the  pH  of  the 
microenvironment  surrounding  the 
dissolving  particles  on  the  stomach 
lining,  the  increased  dissolution  rate,  or 
both.  Based  on  these  uncertainties,  the 
Panel  stated  its  opinion  that  the 
Category  III  label  claim  could  be  used 
provided  the  minimum  requirements  for 
buffering  capacity  (1.9  mEq  of  acid 
neutralizing  capacity  per  325  mg  aspirin) 
are  met  and  the  product  had  a 


dissolution  rate  similar  to  the  buffered 
aspirin  used  in  most  of  the  clinical 
studies  reviewed  by  the  Panel  (42  FR 
35469  and  35470). 

At  this  time,  based  upon  the  data  that 
have  been  reviewed,  the  agency  agrees 
that  the  clinical  evidence  is  inconclusive 
to  support  a  claim  of  better 
gastrointestinal  tolerance  for  buffered 
aspirin  products.  However,  industry  has 
provided  additional  data  in  the  form  of 
three  new  clinical  studies  (Ref.  2). 
Detailed  information  on  the  disolution 
profiles  and  acid  neutralizing  capacity 
of  the  formulations  used  in  these  studies 
were  also  provided.  These  data  are 
currently  undergoing  review  by  the 
agency,  and  will  be  discussed  in  the 
preamble  to  the  final  rule  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products. 

It  should  be  further  noted  that  after 
the  Panel's  report  was  published, 
standards  for  acid  neutralization  (which 
is  the  Panel's  recommended  standard  for 
acid  neutralization  for  buffered  aspirin 
products)  and  dissolution  rates  of 
buffered  aspirin  tablets  were  added  to 
the  United  States  Pharmacopeia  (U.S.P.) 
(Ref.  1).  As  discussed  in  comment  98 
below,  the  agency  is  proposing  to 
incorporate  these  standards  in  the 
internal  analgesic  monograph.  Products 
that  meet  these  U.S.P  standards  are 
identified  as  "Buffered  Aspirin." 
Accordingly,  for  buffered  aspirin 
products  meeting  these  standards,  the 
agency  is  providing  for  the  optional 
statement  "contains  buffering 
ingredients"  in  this  tentative  final 
monograph. 

The  agency  agrees  with  the  comment 
that  consumers  should  be  informed  of 
the  purpose  of  buffering.  However,  the 
clinical  studies  reviewed  by  the  Panel 
and  the  Agency,  are  inconclusive.  Until 
the  new  data  (Ref.  2)  are  fully  evaluated, 
claims  regarding  decreased  gastric 
irritation  are  classified  in  Category  III. 
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43.  One  comment  requested  that  the 
claim  "faster  to  the  bloodstream  than 
plain  aspirin"  be  allowed  for  powder 
dosage  forms  of  aspirin.  The  comment 
noted  that  the  Panel  acknowledged  the 
rapid  absorption  of  powders  by  stating: 
"They  [powders]  are  rapidly  absorbed 
however,  often  reaching  peak  blood 
levels  more  rapidly  than  the  tablet 
dosage  form"  (42  FR  35376).  The 
comment  stated  that  clinical  studies 


comparing  the  absorption  of  an  aspirin 
powder  with  absorption  of  aspirin 
tablets  were  submitted  to  the  Panel,  but 
there  is  no  indication  in  the  monograph 
that  the  Panel  considered  these  studies. 
The  comment  also  provided  a  more 
recent  clinical  study  to  support  its 
contention  that  aspirin  in  powder  form 
is  more  quickly  absorbed  than  plain 
aspirin  tablets  (Ref.  1). 

The  studies  to  which  the  comment 
referred  were  reviewed  by  the  Panel 
(Ref.  2).  Based  on  these  studies  and 
other  information,  the  Panel  stated  that 
powders,  because  of  their  large  surface 
area,  are  rapidly  absorbed  and  may 
often  reach  peak  blood  levels  more 
rapidly  than  tablets. 

The  additional  study  submitted  by  the 
comment  compares  the  rate  of 
absorption  of  five  different  oral  aspirin 
formulations — three  in  tablet  form  and 
two  in  powder  form  (Ref.  1).  Three 
minutes  after  dosing,  blood 
concentrations  were  higher  with  the 
powdered  formulations  than  the  tablet 
formulations.  Over  a  15-minute  period, 
the  powdered  aspirin  formulations  and 
one  buffered  aspirin  tablet  formulation 
provided  the  highest  blood  levels  of 
aspirin. 

After  considering  the  above  data  and 
information,  the  agency  concurs  with  the 
Panel's  statement  that  powders  may 
often  reach  peak  blood  levels  more 
rapidly  than  a  tablet  dosage  form. 
However,  the  Panel  also  concluded  that 
there  was  a  lack  of  clinical  studies  that 
would  prove  or  disprove  that  such 
differences  in  absorption  will  result  in 
clinically  important  differences  in  the 
onset,  intensity,  or  incidence  of  relief  of 
pain  or  fever  (42  FR  35480).  As  discussed 
in  comment  42  above,  the  agency  agrees 
with  the  Panel.  Because  the  comment 
provided  no  clinical  data  that 
demonstrate  a  relationship  between 
faster  absorption  and  faster  or  enhanced 
pain  relief,  the  claim  "faster  to  the 
bloodstream  than  plain  aspirin"  is 
classified  in  Category  III  for  powder 
dosage  forms  of  aspirin.  The  agency  has 
determined  that  for  this  claim  to  have 
clinical  significance  to  consumers  and  to 
be  included  in  the  monograph,  data  are 
needed  that  establish  that  this  effect 
makes  a  difference  in  the  onset, 
intensity,  or  incidence  of  relief  of  pain  or 
fever. 
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44.  One  comment  requested  that  the 
following  Category  III  labeling  claims 
for  buffered  aspirin  products  be  allowed 


for  carbaspirin  calcium:  "Faster  to  the 
bloodstream  than  plain  aspirin"  and 
"provides  ingredients  that  may  prevent 
the  stomach  distress  that  plain  aspirin 
occasionally  causes  but  should  not  be 
taken  by  certain  individuals  with 
stomach  disorders  as  cautioned 
elsewhere  on  the  label."  To  support  its 
request,  the  comment  pointed  out  that 
the  Panel  concluded  that  carbaspirin 
calcium  (formerly  calcium  carbaspirin) 
has  a  more  rapid  dissolution  rate  than 
aspirin  and  that  slightly  less 
gastrointestinal  bleeding  may  result 
from  its  use  (42  FR  35417). 

Although  carbaspirin  calcium  may 
produce  slightly  less  gastrointestinal 
bleeding  than  aspirin,  the  agency  notes 
that  the  Panel  found  no  evidence  that 
gastric  bleeding  is  related  to  gastric 
upset  (see  comment  46  below);  therefore, 
decreased  gastrointestinal  bleeding  is 
not  sufficient  evidence  to  prove  that 
carbaspirin  calcium  may  be  indicated 
when  aspirin  cannot  be  tolerated.  With 
regard  to  rate  of  dissolution,  the  Panel 
reported  on  a  study  by  Levy  and  Hayes 
that  showed  that  the  dissolution  half- 
time  of  calcium  acetylsalicylate 
carbamide  complex  (carbaspirin 
calcium)  is  the  same  as  that  of  aspirin 
buffered  with  aluminum  glycinate  and 
magnesium  carbamide  (Ref.  1).  The 
authors  stated  that  the  incidence  of  local 
gastric  irritation  and  the  absorption  rate 
of  a  drug  is  a  function  of  its  dissolution 
rate  (in  its  particular  dosage  form). 
While  the  results  of  the  study  by  Levy 
and  Hayes  (Ref.  1)  are  indicative  of  the 
rapid  dissolution  of  the  product  used  in 
the  study,  an  in  vitro  dissolution  test 
alone  is  not  adequate  to  support  the  use 
of  the  stomach  distress  claim  for  this 
ingredient.  Moreover,  because 
dissolution  rates  can  be  significantly 
influenced  by  product  formulation,  the 
results  cannot  be  extrapolated  to  other 
formulations  containing  carbaspirin 
calcium.  In  the  absence  of  any 
supporting  clinical  data,  the  agency  is 
not  proposing  to  include  the  claim, 
"provides  ingredients  that  may  prevent 
the  stomach  distress  that  plain  aspirin 
occasionally  causes  but  should  not  be 
taken  by  certain  individuals  with 
stomach  disorders  as  cautioned 
elsewhere  on  the  label"  for  this 
ingredient  in  the  tentative  final 
monograph  and  classifies  the  claim  in 
Category  III. 

As  discussed  in  comment  42  above, 
the  agency  agrees  with  the  Panel  that 
there  is  a  lack  of  clinical  studies  to 
demonstrate  that  differences  in 
absorption  will  result  in  clinically 
important  differences  in  the  onset, 
intensity,  or  incidence  of  the  relief  of 
pain  or  fever.  Similarly,  the  agency 
concludes  that  the  data  are  not 


sufficient  to  demonstrate  that 
differences  in  dissolution  will  result  in  a 
clinically  important  difference  in 
analgesia.  Therefore,  the  agency 
classifies  the  claim  "faster  to  the 
bloodstream  than  plain  aspirin"  in 
Category  III  for  this  ingredient.  The 
agency  has  determined  that  for  this 
claim  to  have  clinical  significance  to 
consumers  and  to  be  included  in  the 
monograph,  data  are  needed  that 
establish  that  this  effect  makes  a 
difference  in  the  onset,  intensity,  or 
incidence  of  relief  of  pain  or  fever. 
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45.  One  comment  requested  that  the 
following  claims  for  choline  salicylate 
be  permitted  as  Category  I  labeling: 
"Acts  five  times  faster  than  aspirin," 
"reaches  peak  action  twelve  times  faster 
than  aspirin,"  "does  not  cause  the 
gastrointestinal  bleeding  associated 
with  the  administration  of  aspirin  and 
other  salicylate  compounds."  "causes 
less  gastric  irritation,"  and  "may  be 
taken  on  an  empty  stomach  and  may 
prevent  the  stomach  distress  that  aspirin 
occasionally  causes  but  should  not  be 
taken  by  certain  individuals  with 
stomach  disorders  as  cautioned 
elsewhere  on  the  label."  The  comment 
pointed  out  that  the  Panel  referred  to 
studies  showing  that  choline  salicylate 
does  not  cause  as  much  gastric  bleeding 
as  aspirin  and  that  there  is  a  lower 
incidence  of  gastrointestinal  distress 
after  choline  salicylate  administration 
than  after  aspirin  administration  (42  FR 
35418).  The  comment  noted  that  the 
claims  "acts  five  times  faster  than 
aspirin"  and  "reaches  peak  action 
twelve  times  faster  than  aspirin"  are 
included  in  the  approved  new 
application  (NDA)  labeling  of  choline 
salicylate. 

The  OTC  drug  product  referred  to  by 
the  comment  as  being  the  subject  of  an 
NDA  was  approved  in  1959.  The  product 
was  further  evaluated  under  the  Drug 
Efficacy  Study  Implementation  (DESI) 
Program  by  the  Panel  on  Neurological 
Drugs  and  the  Panel  on  Drugs  Used  in 
Rheumatic  Diseases.  The  agency 
published  the  Panels'  findings  in  the 
Federal  Register,  of  April  20, 1972  (37  FR 
7820).  The  Panel  on  Neurological  Drugs 
concluded  that  adequate  studies  showed 
that  blood  salicylate  levels  after  choline 
salicylate  administration  were  5  times 
as  high  in  12  minutes  and  twice  as  high 
in  30  minutes  but  that  there  were  no 
clinical  studies  to  show  that  the  onset  of 
analgesic  action  was  sooner,  greater,  or 
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more  prolonged  than  with  aspirin  (37  PR 
7823).  In  the  same  Federal  Register,  the 
agency  stated  that  any  further  action  on 
the  product  was  deferred  pending 
completion  of  the  OTC  drug  review  [37 
FR  7820). 

The  Internal  Analgesic  Panel  reported 
on  several  studies  that  indicated  that 
choline  salicylate  is  more  rapidly 
absorbed  than  aspirin.  However,  the 
Panel  reached  the  same  conclusion  as 
the  DESI  Panel  on  Neurological  Drugs 
that  there  is  a  lack  of  clinical  studies  to 
demonstrate  that  more  rapid  absorption 
will  result  in  a  significant  clinical  effect 
(42  FR  35418).  As  discussed  in  comment 
42  above,  the  agency  concludes  that  the 
claim  "faster  to  the  bloodstream  than 
plain  aspirin"  is  a  Category  III  claim 
because  of  the  lack  of  such  clinical  data. 
Similarly,  the  agency  concludes  that  the 
data  are  not  adequate  to  support  the 
claims  "acts  five  times  faster  than 
aspirin"  and  "reaches  peak  action 
twelve  times  faster  than  aspirin."  The 
agency  notes  that  the  Panel  concluded 
that  such  claims  should  be  classified  in 
Category  II.  However,  the  Panel  also 
concluded  that  Category  III  should  be 
used  to  classify  claims  that  have  a 
reasonable  basis  and  probably  can  be 
evaluated  by  further  testing  (42  FR  35435 
and  35480).  The  agency  concludes  that 
such  a  reasonable  basis  exists  and  that 
such  claims  should  be  classified  in 
Category  III.  The  agency  has  determined 
that  for  this  claim  to  have  clinical 
significance  to  consumers  and  to  be 
included  in  the  monograph,  data  are 
needed  that  establish  that  this  effect 
makes  a  difference  in  the  onset, 
intensity,  or  incidence  of  relief  of  pain  or 
fever. 

Regarding  the  claims  concerning  the 
effect  of  choline  salicylate  on  the 
stomach,  the  Internal  Analgesic  Panel 
concluded  that  based  on  its  review  of 
the  submitted  data  further  testing  was 
required  to  substantiate  claims  such  as 
"may  be  taken  on  an  empty  stomach 
and  may  prevent  the  stomach  distress 
that  aspirin  occasionally  causes"  and 
proposed  a  Category  III  classification 
for  such  statements  (42  FR  35418).  The 
Panel  did  note  that  choline  salicylate 
like  highly  buffered  aspirin  is  ingested 
as  a  solution  and  may  have  a 
performance  action  similar  to  highly 
buffered  aspirin  for  that  reason.  In  the 
absence  of  any  new  supporting  clinical 
data,  the  agency  is  placing  the  above 
labeling  statement  and  the  related  claim 
"causes  less  gastric  irritation"  in 
Category  III. 

The  agency  is  not  proposing  to  include 
in  the  monograph  the  claim  "does  not 
cause  the  gastrointestinal  bleeding 
associated  with  the  administration  of 


aspirin  and  other  salicylate 
compounds."  This  statement  refers  to 
occult  bleeding.  The  agency  believes 
that  allowing  this  claim  may  confuse  or 
unduly  alarm  consumers  by  implying 
that  aspirin  frequently  or  commonly 
causes  overt  bleeding  (or  hemorrhaging) 
from  the  gastrointestinal  tract.  The 
agency  believes  that  this  claim  is  not 
appropriate  for  use  in  the  labeling  of 
OTC  internal  analgesic  drug  products 
containing  choline  salicylate  and 
therefore  proposes  that  this  claim  be 
classified  as  Category  II. 

46.  One  comment  requested  that 
products  containing  magnesium 
salicylate  be  allowed  to  claim  that  this 
ingredient  has  less  potential  to  cause 
irritation  of  the  gastrointestinal  tract 
than  aspirin.  The  comment  contended 
that  a  submission  to  the  Panel  contained 
enough  data  to  justify  this  claim  (Ref.  1) 
and  provided  a  letter  from  a  physician 
stating  that  his  clinical  experience 
shows  that  patients  tolerate  magnesium 
salicylate  better  than  aspirin.  The 
comment  also  cited  magnesium 
salicylate's  physicochemical 
characteristics  as  additional  support  for 
the  claim  that  it  produces  less 
gastrointestinal  irritation  than  aspirin, 
explaining  that  magnesium  salicylate 
goes  into  solution  at  a  higher  pH  than 
aspirin  and  the  magnesium  ions  may 
provide  some  buffering  capacity. 

The  data  reviewed  by  the  Panel  and 
cited  by  the  comment  included  a  human 
study  in  which  a  gastrocamera  showed 
that  both  magnesium  salicylate  and 
aspirin  caused  some  irritation  of  the 
mucous  membranes  of  the  stomach. 
However,  the  Panel  concluded  that  the 
results  of  the  study  showed  no 
significant  difference  in  the  degree  of 
irritation  between  the  ingredients.  From 
other  human  studies,  using  radioactive 
chromate  labeling  of  red  blood  cells,  the 
Panel  concluded  that  magnesium 
salicylate  might  produce  less 
gastrointestinal  bleeding  than  aspirin  (42 
FR  35419).  However,  the  Panel 
concluded  that  there  is  no  evidence  that 
gastric  bleeding  is  related  to  gastric 
upset  and  that  these  studies  are  not 
sufficient  to  prove  that  magnesium 
salicylate  may  be  indicated  when 
aspirin  cannot  be  tolerated.  The  agency 
agrees  with  the  Panel's  conclusions. 
Because  no  new  information  has  been 
submitted,  the  agency  is  placing  the 
claim  that  magnesium  salicylate  has  less 
potential  for  causing  gastrointestinal 
irritation  than  does  aspirin  in  Category 
III.  Adequate  clinical  studies  are 
necessary  to  support  such  a  claim. 
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47.  Several  comments  supported  the 
Panel's  recommendation  against 
concurrent  analgesic-antacid  labeling 
claims  for  highly  buffered  aspirin  for 
solution  and  urged  adoption  of  the 
stomach  distress  warning  recommended 
in  §  343.50(c)(3)(iv).  The  comments 
stated  that  highly  buffered  aspirin  for 
solution  can  cause  gastrointestinal 
distress  (stomach  distress),  peptic 
ulceration,  and  massive  gastrointestinal 
bleeding  and  that  the  risk  of 
gastrointestinal  bleeding  increases  when 
this  product  is  used  with  alcohol.  The 
comments  cited  a  "personal 
communication"  and  published  studies 
[Refs.  1  through  5)  to  support  this 
concern. 

Other  comments  opposed  the  Panel's 
recommendation  and  argued  that  highly 
buffered  aspirin  for  solution  can  be 
safely  used  to  relieve  concurrent 
symptoms  of  headache  and  upset 
stomach.  The  comments  stated  that  this 
drug  product  does  not  cause  mucosal 
erosions,  and  does  not  cause  massive 
gastrointestinal  bleeding,  with  or 
without  alcohol.  The  comments  stated 
that  the  "stomach  distress"  warning 
would  preclude  the  marketing  of  these 
products  for  concurrent  symptoms  of 
headache  and  upset  stomach.  One 
comment  expressed  concern  that  if  a 
highly  buffered  aspirin  for  solution 
cannot  be  marketed  for  concurrent 
symptoms  of  headache  and  upset 
stomach,  consumers  will  substitute  less 
widely  used  and  tested  products 
containing  acetaminophen  and  antacid. 

Highly  buffered  aspirin  for  solution 
contains  a  sufficient  quantity  of 
buffering  ingredients  to  conform  to  the 
specifications  for  antacids  established 
in  the  final  monograph  for  OTC  antacid 
drug  products  (21  CFR  331.10).  Such 
products  have  been  marketed  for 
consumers  with  symptoms  that  require 
both  an  analgesic  and  an  antacid,  such 
as  headache  with  heartburn  or 
headache  with  "upset  stomach." 

In  the  final  monograph  for  OTC 
antacid  drug  products  published  in  the 
Federal  Register  of  June  4, 1974  (39  FR 
19869),  the  agency  concluded  that  there 
is  a  significant  target  population  for 
which  a  combination  product  containing 
a  salicylate  and  an  antacid  provides 
rational  concurrent  therapy.  The  agency 
further  concluded  that  because  the 
safety  evidence  for  the  use  of  analgesic- 
antacid  combination  products  is  derived 
from  studies  and  experience  with 
products  intended  for  administration  as 
a  solution,  the  use  of  these  combinations 
for  concurrent  symptoms  should  be 
limited  to  these  types  of  products  (39  FR 
19869  and  19875).  When  the  final 
monograph  for  OTC  antacid  drug 


products  was  published,  the  agency  had 
received  no  data  to  show  that  such  a 
combination  product  would  be  unsafe  to 
use  for  concurrent  symptoms,  nor  have 
such  data  been  received  since 
publication  of  the  advance  notice  of 
proposed  rulemaking  for  OTC  internal 
analgesic  drug  products.  The  agency  has 
also  not  received  any  data  showing  that 
highly  buffered  aspirin  for  solution 
presents  the  risk  of  massive 
gastrointestinal  hemorrhage  or  that 
using  these  products  with  alcohol 
increases  the  risk  of  massive 
gastrointestinal  bleeding  in  normal 
individuals.  References  1  through  5, 
cited  by  one  comment,  discuss  the 
association  of  alcohol  and  aspirin 
products  with  gastrointestinal  bleeding, 
but  do  not  provide  sufficient  evidence 
that  the  use  of  highly  buffered  aspirin 
and  alcohol  is  associated  with  massive 
gastrointestinal  bleeding.  The  agency 
could  not  assess  the  "personal 
communication"  because  the  comment 
did  not  provide  a  copy. 

The  agency  concurs  with  the  Internal 
Analgesic  Panel's  recommendation  that 
aspirin  products  should  not  be  used  by 
consumers  who  have  ulcers,  bleeding 
problems,  or  recurring  or  persistent 
stomach  problems.  This 
recommendation  is  supported  by  the 
findings  of  a  study  on  gastrointestinal 
hemorrhage  in  persons  with  stomach 
problems  who  used  an  aspirin-antacid 
for  solution  combination  product  (Ref. 
6).  However,  the  agency  finds  a  lack  of 
data  to  preclude  the  use  of  aspirin- 
antacid  products  as  an  analgesic- 
antacid  for  concurrent  symptoms  of 
headache  and  heartburn,  etc..  provided 
the  product  is  intended  for  ingestion  as 
a  solution  and  provides  at  least  5  mEq  of 
acid-neutralizing  capacity  (as  specified 
in  §  331.10(a)).  Therefore,  the  agency  is 
proposing  that  any  highly  buffered 
aspirin  for  solution  or  other  aspirin- 
antacid  product  for  solution  be 
identified  as  a  "pain  reliever-fever 
reducer"  (or  the  variation  permitted  in 
5  343.50(a))  and  "antacid."  (Products 
containing  acetaminophen  with  antacid, 
identified  in  §  343.20(b)(1)  in  the 
tentative  final  monograph,  are  also 
being  identified  in  the  same  manner.) 
However,  the  agency  is  not  proposing  to 
restrict  acetaminophen-antacid  products 
to  dosage  forms  intended  for  ingestion 
as  a  solution  because  acetaminophen 
does  not  have  the  adverse  effects  on  the 
gastrointestinal  tract  that  are  associated 
with  aspirin  (see  42  FR  35413). 

The  agency  recognizes  that  in 
addition  to  a  target  population  which 
uses  highly  buffered  aspirin  for  solution 
and  other  aspirin  with  antacid  products 
for  concurrent  symptoms  of  minor  aches 


and  pains  and  acid  indigestion,  there  are 
consumers  who  also  use  such  products 
just  for  analgesic-antipyretic  use  alone. 
The  agency  concludes  that  these 
products  are  safe  and  effective  for  both 
uses  and  that  the  labeling  of  these 
products  should  provide  for  use  of  the 
product  for  either  concurrent  symptoms 
or  analgesic-antipyretic  use  alone.  The 
agency  notes  that  currently  marketed 
products  are  labeled  for  both  uses. 

Therefore,  the  agency  is  proposing  the 
following  statements  of  indications  for 
products  containing  aspirin  with 
antacid,  based  on  the  indications  for 
analgesic-antipyretic  ingredients  in 
§  343.50(b)(1)  and  the  indications  for 
antacids  in  §  331.30(b).  New 
§  343.60(b)(4)  for  aspirin  with  antacid 
products  (aspirin  and  antacid 
combinations)  is  being  added  to  the 
tentative  final  monograph  as  follows: 

(4)  For  permitted  combinations 
identified  in  §  343.20(b)(3).  The 
indications  are  the  following:  "For  the 
temporary  relief  of  minor  aches  and 
pains  with"  (select  one  or  more  of  the 
following:  "heartburn."  "sour  stomach." 
or  "acid  indigestion")  [which  may  be 
followed  by:  "and  upset  stomach 
associated  with"  (select  one  of  the 
following,  as  appropriate:  "this 
symptom"  or  "these  symptoms")]  and 
"Also  may  be  used  for  the  temporary 
relief  of  minor  aches  and  pains  alone" 
[which  may  be  followed  by  one  or  more 
of  the  following:  ("such  as  associated 
with"  (select  one  or  more  of  the 
following:  "a  cold,"  "the  common  cold," 
"sore  throat,"  "headache,"  "toothache." 
"muscular  aches."  "backache"  "the 
premenstrual  and  menstrual  periods" 
(which  may  be  followed  by: 
"(dysmenorrhea)"),  or  "premenstrual 
and  menstrual  cramps"  (which  may  be 
followed  by:  "(dysmenorrhea)"))),  ("and 
for  the  minor  pain  from  arthritis"),  and 
("and  to  reduce  fever.")] 

Although  the  above  indications  apply 
to  aspirin  with  antacid  products,  such 
products  should  not  be  used  by  persons 
who  have  persistent  or  recurring 
stomach  problems,  such  as  acid 
indigestion,  or  who  have  ulcers  or 
bleeding  problems,  as  stated  in  the 
warnings  in  S  343.50(c)  (l){v)(8)  and 
(2)(v)(8).  (See  comment  31  above.) 

The  agency  is  proposing  that  products 
containing  acetaminophen  with  antacid 
be  identified  according  to  5§  331.30  and 
343.50  and  bear  labeling  indications  in 
accordance  with  $  343.60(b)(2).  The 
agency  believes  that  the  proposed 
labeling  for  acetaminophen  with  antacid 
products  and  for  aspirin  with  antacid 
products  (including  highly  buffered 
aspirin  for  solution  products)  provides 


for  the  safe  and  effective  OTC  use  of 
both  combinations. 

The  agency  is  aware  that  the  Antacid 
Panel  recommended  that  any  generally 
recognized  as  safe  and  effective 
analgesic  ingredient  could  be  combined 
with  any  antacid  for  concurrent 
symptoms  (38  FR  8724)  and  that  this 
recommendation  is  included  in  the  final 
monograph  for  OTC  antacid  drug 
products  (21  era  331.15(b)).  However, 
this  recommendation  was  based  on  data 
submitted  for  an  aspirin-antacid 
combination  product  and  an 
acetaminophen-antacid  combination 
product  both  in  forms  intended  for 
ingestion  as  a  solution.  No  data  were 
submitted  to  either  the  Antacid  Panel  or 
the  Internal  Analgesic  Panel  to  support 
combinations  of  other  Category  I 
analgesics,  especially  non-aspirin 
salicylates,  e.g..  magnesium  salicylate 
with  an  antacid.  Because  there  are  not 
sufficient  data  to  support  such 
combinations  and  because  of  a  lack  of 
evidence  of  the  marketing  of  these 
combinations,  the  agency  is  not 
proposing  to  include  combinations  of 
non-aspirin  salicylates  (i.e..  choline 
salicylate,  magnesium  salicylate,  and 
sodium  salicylate)  and  carbaspirin 
calcium  with  antacids  in  this  tentative 
final  monograph  and  is  classifying  such 
combinations  in  Category  III.  The  final 
monograph  for  OTC  antacid  drug 
products  currently  provides  for  antacid- 
analgesic  combinations  marketed  in  a 
form  intended  for  ingestion  as  a  solution 
only  (21  era  331.15(b)).  That 
monograph,  which  was  developed  many 
years  ago,  provides  for  an  antacid  to  be 
combined  with  any  generally  recognized 
as  safe  and  effective  analgesic 
ingredient(s).  However,  as  discussed 
above,  certain  possible  combinations 
have  never  been  marketed  and  lack 
supporting  data.  Therefore,  elsewhere  in 
this  issue  of  the  Federal  Register,  the 
agency  is  proposing  to  amend  the 
antacid  final  monograph  so  that  it  and 
the  internal  analgesic  monograph  will  be 
consistent. 
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48.  One  comment  asserted  that  the 
terms  "extra  strength"  and  "extra  pain 
relief  should  be  allowed  in  describing 
products  containing  500  mg 
acetaminophen.  The  comment 
contended  that  these  terms  are  justified 
because  1,000  mg  (two  500-mg  tablets) 
acetaminophen  provides  greater  pain 
relief  than  650  mg  acetaminophen  (two 
325-mg  tablets).  Other  comments 
opposed  the  use  of  such  labeling  claims. 
One  comment  proposed  that  the  labeling 
of  products  containing  nonstandard 
dosage  units  contain  a  statement 
denying  the  therapeutic  advantage  of 
products  labeled  in  this  manner. 

The  agency  recognizes,  as  the  Panel 
did.  that  the  OTC  drug  market  currently 
includes  many  different  products 
containing  analgesic-antipyretic  drugs, 
either  as  single  active  ingredients  or  in 
combination  with  other  active 
ingredients.  Most  of  these  products 
contain  either  aspirin  or  acetaminophen 
in  varying  amounts  of  active 
ingredients(s)  per  dosage  unit. 

The  Panel  believed  that  the 
availability  of  products  containing 
different  amounts  of  aspirin  per  dosage 
unit  is  confusing  to  consumers  and 
encouraged  the  current  use  of  claims 
such  as  "higher  levels  of  pain  reliever." 
To  inform  the  consumer  more  fully  of 
the  contents  and  therapeutic  capabilities 
of  these  products  and  to  minimize 
confusion,  the  Panel  recommended  that 
products  be  clearly  labeled  as  to  the 
amount  of  active  ingredient  per  dosage 
unit.  The  Panel  further  recommended 
the  establishment  of  standard  dosage 
units  for  aspirin,  acetaminophen,  and 
sodium  salicylate  (42  FR  35357).  Based 
on  these  criteria,  the  Panel  proposed 
that  these  ingredients  and  comparable 
analgesic  drugs  be  labeled  as  containing 
either  a  "standard"  or  "nonstandard" 
dosage  unit.  As  discussed  in  comment 
53  below,  the  agency  will  not  require  the 
terms  "standard"  and  "nonstandard"  in 
labeling. 

The  Panel  did  not  specifically  address 
the  terms  "extra  strength"  and  "extra 
pain  relief,"  but  did  recommend  a  wide 
dosage  range  for  which  OTC  analgesic- 
antipyretic  drug  products  are  safe  and 
effective.  The  Panel  recommended  a 
325-mg  minimum  effective  dose,  but  also 
recognized  650  mg  as  the  usual  single 
dose.  Furthermore,  the  Panel  found  that 
there  may  be  circumstances  when  more 
than  the  usual  single  dose  may  be 
needed  for  an  adequate  effect,  provided 
the  daily  dosage  does  not  exceed  4.000 
mg  in  a  24-hour  period  (42  FR  35360). 
and  thus  recommended  OTC  dosage 
ranges  of  325  to  650  mg  every  4  hours. 


more  than  325  mg  to  500  mg  every  3 
hours,  or  842  to  1,000  mg  every  6  hours. 

In  general,  the  agency  concurs  with 
the  Panel's  recommended  dosage 
schedule,  which  is  flexible  and  which 
provides  for  a  wide  dosage  range  per 
dosage  unit.  (See  comment  53  below  for 
further  discussion.)  Terms  such  as 
"extra  strength"  may  be  helpful  to 
consumers  by  alerting  them  to  the  fact 
that  products  bearing  such  labeling  may 
not  necessarily  contain  the  quantity  of 
analgesic-antipyretic  that  is  contained  in 
other  products  they  have  purchased. 
However,  the  agency  tentatively 
concludes  that  "extra  strength," 
"maximum  strength,"  "extra  pain  relief," 
and  similar  terms  that  are  only 
peripherally  related  to  product  safety 
and  effectiveness  are  outside  the  scope 
of  the  OTC  drug  review.  Therefore, 
these  terms  will  not  be  included  in 
labeling  required  by  the  monograph,  but 
may  be  used  elsewhere  in  labeling,  but 
not  intermixed  with  monograph  labeling, 
subject  to  the  provisions  of  section  502 
of  the  act.  The  agency  encourages  drug 
manufacturers  voluntarily  to  provide 
consumers  with  an  explanation  of  terms 
such  as  "extra  strength"  and  "maximum 
strength"  when  they  are  used  in 
labeling. 

49.  One  comment  requested  that  the 
professional  labeling  recommended  in 
§  343.80  be  amended  to  include  an 
indication  for  the  use  of  aspirin  for 
transient  ischemic  attacks.  Another 
comment  requested  that  buffered  aspirin 
also  be  included  in  this  indication.  The 
comments  presented  data  to  support 
their  requests  (Ref.  1). 

A  transient  ischemic  attack  is  a 
sudden  onset  of  a  focal  neurologic 
dysfunction  that  may  precede  a  stroke. 
It  affects  the  brain  or  retina  and  clears 
after  a  period  lasting  from  a  few 
seconds  up  to  24  hours.  The  data 
submitted  by  the  comments  included 
two  multicenter  clinical  studies  as 
follows:  a  37-month  trial  conducted  by 
Fields  et  al.  (Ref.  2]  and  a  55-month  trial 
conducted  by  The  Canadian 
Cooperative  Study  Group  (Ref.  3). 
The  study  by  Fields  et  al.  was  a 
randomized,  double-blind  trial 
comparing  aspirin  with  placebo  in  178 
patients  to  determine  the  incidence  of 
subsequent  transient  ischemic  attack, 
death,  cerebral  infarction,  or  retinal 
infarction.  Only  persons  with  episodes 
of  monocular  blindness  or  hemispheric- 
type  transient  ischemic  attacks  were 
eligible  for  admission  to  the  study. 
Persons  with  symptoms  in  the  carotid 
area  were  included,  and  those  with  only 
vertebrobasilar  symptoms  were 
excluded.  Another  requirement  was  that 
the  most  recent  transient  ischemic 
attack  had  occurred  not  more  than  3 


months  prior  to  randomization.  The 
absolute  endpoints  studied  were 
mortality,  retinal  infarctions,  and 
cerebral  infarctions. 

The  analysis  of  the  absolute 
endpoints,  i.e.,  death  or  cerebral  or 
retinal  infarction,  failed  to  show  a 
statistically  significant  differential 
between  aspirin  and  placebo.  However, 
because  the  primary  objective  of  the 
study  was  to  determine  whether  aspirin 
would  result  in  a  reduction  of  transient 
ischemic  attacks,  a  second  class  of 
endpoints  was  used  to  evaluate  the 
patients'  experience  during  the  first  6 
months  of  follow-up  (after 
randomization).  Endpoints  included  not 
only  infarctions  (cerebral  or  retinal)  but 
also  the  number  of  transient  ischemic 
attacks  reported.  When  the  absolute 
endpoints  were  coupled  with  the 
occurrence  of  transient  ischemic  attack 
in  the  first  6  months  of  follow-up,  there 
was  a  statistically  significant 
differential  (p  0.01)  in  favor  of  aspirin. 
When  the  patients  were  separately 
grouped  according  to  whether  they  had 
a  single  carotid  transient  ischemic 
attack  or  multiple  attacks  before 
admission  to  the  study,  a  life  table 
analysis  of  absolute  endpoints  revealed 
a  statistical  significance  in  favor  of 
aspirin  within  the  group  of  patients  with 
multiple  attacks.  When  the  occurrence 
of  carotid  transient  ischemic  attacks 
during  the  first  6  months  of  follow-up 
was  also  taken  into  consideration, 
analysis  of  patients  who  had  single  or 
multiple  transient  ischemic  attacks 
revealed  a  statistically  significant 
differential  in  favor  of  aspirin. 

The  study  conducted  by  the  Canadian 
Cooperative  Study  Group  was  a 
randomized,  four-treatment,  double- 
blind  trial  to  determine  whether  aspirin 
or  sulfinpyrazone,  singly  or  in 
combination,  was  superior  to  placeljo  in 
preventing  transient  ischemic  attacks, 
stroke,  or  death  in  patients  afflicted  with 
transient  ischemic  attacks  or  partial 
nonprogressing  stroke  in  either  carotid 
or  vertebral  territory  (Ref.  3). 
Approximately  65  percent  of  the  585 
subjects  had  symptoms  suggesting  brain 
ischemia  in  the  area  supplied  by  the 
carotid  artery;  25  percent  of  the  subjects 
were  affected  in  the  area  supplied  by 
the  vertebrobasilar  artery,  and  10 
percent  of  the  subjects  had  both  the 
vertebrobasilar  and  carotid  arteries 
a^ected.  Patients  with  hemodynamic 
(pertaining  to  the  movements  involved 
in  the  circulation  of  the  blood)  or 
cardiac  causes  were  excluded  from  the 
study.  The  average  period  of  followup 
was  26  months.  The  compliance  rate 
was  92  percent. 
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Three  endpoints  were  assessed  in  the 
study:  Transient  ischemic  attack,  stroke, 
and  death.  If  any  of  these  endpoints 
occurred  by  the  end  of  the  trial,  or 
within  6  months  of  withdrawal  where 
treatment  had  been  terminated,  they 
were  counted  against  their  randomly 
assigned  treatment  regimen.  None  of  the 
3  drug  treatment  groups  was 
significantly  different  from  the  placebo 
treatment  group  for  any  endpoint,  but 
when  the  2  treatment  groups  taking 
aspirin  (i.e.,  aspirin  alone  and  aspirin 
with  sulfinpyrazone)  were  compared 
with  the  two  groups  that  were  not  taking 
aspirin  (i.e.,  the  groups  taking 
sulfinpyrazone  alone  or  placebo)  for  the 
combined  endpoints  of  stroke  and  death, 
the  reduction  with  aspirin  was  31 
percent  (p<0.05).  In  subset  analysis,  the 
benefit  from  aspirin  therapy  was 
confined  to  males,  with  a  48-percent 
reduction  in  stroke  and  death  (p<0.005). 
There  was  no  significant  benefit  in 
females  in  either  treatment  category. 

Based  upon  the  data  described  above, 
the  agency's  Peripheral  and  Central 
Ner\'0U8  System  (CNS)  Drugs  Advisory 
Committee  concluded  that  there  is 
evidence  that  aspirin  is  safe  and 
effective  for  reducing  the  risk  of 
recurrent  transient  ischemic  attacks  or 
stroke  in  men  who  have  had  transient 
ischemia  of  the  brain  due  to  fibrin 
platelet  emboli  (Refs.  2,  3,  and  4).  In 
concluding  that  aspirin  is  safe  and 
effective  in  reducing  these  risks  in 
males,  the  Committee  recommended  a 
dosage  of  1,300  mg  aspirin  per  day  in 
divided  doses  of  650  mg  twice  a  day  or 
325  mg  four  times  a  day. 

Studies  were  submitted  on  the 
absorption  characteristics  of  buffered 
aspirin  and  plain  aspirin  products  (Refs. 
5  and  6).  Nayak  et  al.  (Ref.  5)  conducted 
three  blinded  studies  (A,  B,  and  C)  on 
the  effect  of  antacids  on  aspirin 
dissolution  and  bioavailability.  The  12 
normal  adult  subjects  (8  male,  4  female) 
abstained  from  using  any  medication  1 
week  before  and  during  the  studies. 

Study  A  was  conducted  to  determine 
the  absorption  characteristics  of  four 
aspirin  formulations  with  different 
buffering  capacity  and  in  vitro 
dissolution  profile.  Each  subject 
abstained  from  solid  food  and  liquids. 
except  water,  from  midnight  of  each 
study  day.  The  subjects  were  randomly 
divided  into  four  equal  groups  assigned 
to  the  rows  of  a  selected  4x4  Latin 
square.  On  each  of  the  test  days,  which 
were  1  week  apart,  a  single  dose  (2 
tablets)  of  each  of  the  following 
formulations  was  given:  325  mg  aspirin; 
325  mg  aspirin  with  150  mg  aluminum 
hydroxide  gel  and  150  mg  magnesium 
hydroxide;  325  mg  aspirin  with  75  mg 


aluminum  hydroxide  gel  and  75  mg 
magnesium  hydroxide;  and  325  mg 
aspirin  with  50  mg  aluminum  glycinate 
and  100  mg  magnesium  carbonate.  A 
pretest  blood  sample  was  collected,  and 
each  subject  was  given  a  single  dose  of 
the  formulations  with  200  mL  water. 

Blood  samples  were  collected  at 
various  intervals;  the  plasma  was 
separated  and  frozen  before  being 
analyzed.  Results  were  expressed  as  the 
total  salicylate  concentration  in  salicylic 
acid  equivalents,  and  a  pharmacokinetic 
analysis  of  data  was  performed.  The 
results  showed  that  the  buffered 
formulations  produced  significantly 
higher  peak  concentrations  of  plasma 
salicylate  than  the  unbuffered 
formulation.  However,  a  comparison  of 
the  area-under-curve  values  showed  no 
statistically  significant  difference  among 
formulations. 

Study  B  was  conducted  to  assess  the 
effect  that  doubling  the  aspirin  and 
antacid  dose  would  have  on  the 
absorption  of  aspirin.  The  subjects  and 
methods  were  identical  to  study  A 
except  that  each  subject  was  given  a 
single  dose  of  four  tablets  containing  325 
mg  aspirin,  150  mg  aluminum  hydroxide 
gel,  and  150  mg  magnesium  hydroxide 
per  tablet.  A  pharmacokinetic  analysis 
of  data  was  performed. 

In  study  C,  2  hours  after  a  meal  of  1 
cup  of  dry  cereal,  8  oz  of  whole  milk,  6 
oz  of  orange  juice,  sugar,  and  1  cup  of 
coffee  or  tea,  three  male  subjects 
received  four  tablets  of  the  same 
formulation  used  in  study  B  (Ref.  5).  The 
subjects  swallowed  the  tablets  with  200 
mL  water.  The  blood  sampling  and 
analysis  were  the  same  as  in  study  A, 
except  that  blood  was  collected  without 
anticoagulant  and  processed  for  serum. 

The  results  of  studies  B  and  C  showed 
that  the  concentration-time  profile  and 
the  bioavailability  were  similar  in  both 
studies.  Thus,  there  was  no  evidence  of 
a  lower  or  erratic  absorption  of  aspirin 
due  to  the  antacids  used  as  compared 
with  unbuffered  aspirin. 

A  study  was  conducted  to  determine 
whether  the  aspirin  in  a  commercial 
buffered  aspirin  product  containing  325 
mg  aspirin  and  150  mg  magnesium- 
aluminum  hydroxide  was  as  effective  as 
325  mg  plain  aspirin  in  inhibiting  platelet 
aggregation  in  vitro  (Ref.  6).  The 
methodology  was  collagen-induced 
aggregation  of  guinea  pig  or  human 
platelets  (in  vitro).  Separate  solutions  of 
aspirin  and  the  buffered  aspirin  product 
were  prepared  using  sterile  saline 
solution.  Each  solution  contained  3.25 
mg  aspirin  per  mL  equivalent  to  a  molar 
aspirin  concentration  of  1.8x10  *. 
Subsequent  dilutions  were  used  at  a  log 
concentration  ratio  of  1.5.  Nonfasted 


male  guinea  pigs  weighing  300  to  500  g 
were  used  throughout  the  study.  When 
human  platelets  were  used,  they  were 
separated  and  handled  in  the  same  way 
as  those  collected  from  guinea  pigs. 

Platelet  aggregation  assays  were 
conducted,  and  the  data  were  quantified 
by  calculating  area-under-curve  values 
for  each  dilution.  Aspirin  and  the 
buffered  aspirin  product  were  first 
compared  in  an  experiment  to  find  a 
dose  range. 

The  results  showed  that  both  the  plain 
aspirin  and  the  buffered  aspirin  product 
would  produce  dose-related  inhibitory 
effects  on  the  aggregation  of  guinea  pig 
platelets  in  the  range  of  1.8X10  *  to 
1.8X10  *  molar  concentration.  The 
concentration  for  50  percent  inhibition 
(ICso)  was  found  to  be  1.3x10  *  molar  for 
the  aspirin  in  the  plain  aspirin  product. 
In  the  buffered  aspirin  product  the  IC&o 
was  found  to  be  1.4x10  *  molar.  The 
investigators  concluded  that  the 
similarity  of  the  IC»o  values  indicates 
there  is  no  difference  between  the  effect 
of  plain  aspirin  and  the  effect  of  the 
buffered  aspirin  product  on  platelet 
aggregation.  The  ICeo  values  for  aspirin 
and  the  buffered  aspirin  product  on 
human  platelets  (1.4  x  10  *  and  1.3  x  10  '. 
respectively)  were  close  to  those  found 
for  guinea  pig  platelets.  The  slopes  of 
the  respective  regression  lines  were 
similar,  indicating  no  specific 
differences. 

The  investigators  concluded  that  plain 
aspirin  and  the  buffered  aspirin  product 
are  equally  effective  in  inhibiting 
collagen-induced  aggregation  of  both 
guinea  pig  and  human  platelets  in  vitro 
and  that  the  buffered  aspirin  product 
would  be  as  useful  as  plain  aspirin  in 
the  prevention  of  transient  ischemic 
attacks. 

Based  upon  the  Peripheral  and  CNS 
Drugs  Advisory  Committee's 
recommendation  on  aspirin  and 
transient  ischemic  attacks  and  the 
agency's  review  of  the  data  submitted  to 
show  that  buffered  aspirin  would  be 
expected  to  have  similar  effects,  the 
agency  concludes  that  both  aspirin  and 
buffered  aspirin  can  be  used  for 
reducing  the  risk  of  recurrent  transient 
ischemic  attacks  or  stroke  in  males.  This 
use  of  aspirin  and  buffered  aspirin  is 
being  proposed  for  incorporation  into 
the  professional  labeling  section  of  the 
tentative  final  monograph,  with  the 
recommended  dosage  of  1,300  mg 
aspirin  per  day  in  divided  doses  of  650 
mg  twice  a  day  or  325  mg  four  times  a 
day.  The  agency  believes  that  sodium- 
containing  buffered  aspirin  should  not 
be  used  for  this  purpose  because  the 
chronic  ingestion  of  sodium  is  ill- 
advised  in  this  patient  population. 
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The  agency  also  points  out  that 
aspirin  or  buffered  aspirin  without 
sodium  is  not  indicated  in  all  forms  of 
sudden  onset  of  focal  neurologic 
dysfunction  simulating  transient 
ischemic  attacks.  Also,  the  effects  of 
concurrent  administration  of  therapeutic 
amounts  of  antacids  on  the  absorption 
and  the  elimination  of  aspirin  must  be 
considered,  but  the  current  literature 
contains  minimal  information  on  these 
effects. 

Levy  et  al.  (Ref.  7)  conducted  a  study 
on  three  children  with  rheumatic  fever 
to  determine  whether  serum  salicylate 
concentrations  are  affected  by  an 
antacid  containing  aluminum  and 
magnesium  hydroxide.  Aspirin 
bioavailability  (completeness  of 
absorption)  was  estimated  from  the 
amount  of  total  salicylate  excreted  in 
the  children's  urine  over  a  2-hour  period, 
with  urine  specimens  collected  during 
the  antacid  and  control  periods.  The 
investigators  found  that  the  estimated 
daily  excretion  was  in  reasonably  good 
agreement  with  the  daily  dose  and  did 
not  decrease  during  antacid 
administration. 

Levy  et  al.  (Ref.  7)  also  investigated 
the  effect  of  an  antacid  containing 
aluminum  and  magnesium  hydroxide  on 
the  bioavailability  of  aspirin  in  five 
healthy  adult  males.  Each  subject 
received  two  325-mg  tablets  of  aspirin  1 
hour  after  a  breakfast  of  28  g  com  flakes 
and  500  mL  milk.  The  tablets  were 
swallowed  whole  with  50  mL  water. 
Two  of  the  subjects  first  received  only 
aspirin;  the  other  three  were  given  20  mL 
aluminum  and  magnesium  hydroxide 
suspension  with  50  mL  water 
immediately  after  the  aspirin  was 
ingested.  No  food  or  coffee  was 
permitted  for  4  hours,  and  each  subject's 
urine  was  collected  periodically  for  48 
hours. 

About  1  week  later,  crossover 
experiments  compared  the  percentage  of 
salicylate  recovered  in  each  subject's 
urine  with  aspirin  given  alone  to  the 
percentage  recovered  when  the  aspirin- 
antacid  was  given.  Results  (expressed 
as  total  salicylate  recovered)  showed 
that  the  antacid  product  containing 
aluminum  and  magnesium  hydroxide 
had  no  apparent  effect  on  aspirin 
absorption. 

In  addition,  while  reviewing  data  on 
the  use  of  aspirin  for  myocardial 
infarction,  the  agency  identified  certain 
information  that  it  considers  pertinent  to 
the  use  of  aspirin  for  the  prevention  of 
transient  ischemic  attacks  (see  comment 
50  below).  In  the  Aspirin  Myocardial 
Infarction  Study  (AMIS)  (Ref.  8).  the 
dosage  of  1,000  mg  per  day  of  aspirin 
was  associated  with  small  increases  in 
blood  pressure,  blood  urea  nitrogen,  and 


senrni  uric  acid  levels.  This  dosage  was 
also  associated  with  increased 
incidences  of  gastrointestinal  symptoms 
including  stomach  pain,  heartburn, 
nausea  and/or  vomiting,  as  well  as 
gross  gastrointestinal  bleeding.  Because 
the  dosage  of  aspirin  proposed  for  the 
prevention  of  transient  ischemic  attacks 
is  1,300  mg.  the  agency  believes  that  this 
information  should  be  included  in  the 
proposed  professional  labeling  for 
aspirin  for  transient  ischemic  attacks. 
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Based  upon  the  above  discussion,  the 
agency  is  proposing  in  9  343.80(b)  the 
following  indications,  precautions,  and 
dosage  in  the  professional  labeling: 

For  products  containing  aspirin  identified 
in  §  343. 10(b)  or  permitted  combinations 
identified  in  §  343.20(b)(4)  except  those 
containing  sodium.  The  lat>eling  states,  under 
the  heading  "ASPIRIN  FOR  TRANSIENT 
ISCHEMIC  ATTACKS,"  the  following: 

Indication: 

For  reducing  the  risk  of  recurrent  transient 
ischemic  attacks  (TLA's)  or  stroke  in  men 
who  have  had  transient  ischemia  of  the  brain 
due  to  fibrin  platelet  emboli.  There  is 
inadequate  evidence  that  aspirin  or  buffered 
aspirin  is  effective  in  reducing  TLA's  in 
women  at  the  recommended  dosage.  There  is 
no  evidence  that  aspirin  or  buffered  aspirin  is 
of  t)enefit  in  the  treatment  of  completed 
strokes  in  men  or  women. 
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Clinical  Trials: 

The  indication  is  supported  by  the  results 
of  a  Canadian  study  '  in  which  585  patients 
with  threatened  stroke  were  followed  in  a 
randomized  clinical  trial  for  an  average  of  28 
months  to  determine  whether  aspirin  or 
sulfinpyrazone,  singly  or  in  combination,  was 
superior  to  placebo  in  preventing  transient 
ischemic  attacks,  stroke,  or  death.  The  study 
showed  that,  although  sulfinpyrazone  had  no 
statistically  significant  effect  aspirin  reduced 
the  risk  of  continuing  transient  ischemic 
attacks,  stroke,  or  death  by  19  percent  and 
reduced  the  risk  of  stroke  or  death  by  31 
percent.  Another  aspirin  study  carried  out  in 
the  United  States  with  178  patients,  showed  a 
statistically  significant  number  of  "favorable 
outcomes,"  including  reduced  transient 
ischemic  attacks,  stroke,  and  death. 

Precautions: 

Patients  presenting  with  signs  and 
symptoms  of  TIA's  should  have  a  complete 
medical  and  neurologic  evaluation. 
Consideration  should  be  given  to  other 
disorders  that  resemble  TIA's.  Attention 
should  he  given  to  risk  factors:  It  is  important 
to  evaluate  and  treat,  if  appropriate,  other 
diseases  associated  with  TIA's  and  stroke, 
such  as  hypertension  and  diabetes. 

Concurrent  administration  of  atworbable 
antacids  at  therapeutic  doses  may  increase 
the  clearance  of  salicylates  in  some 
individuals.  The  concurrent  administration  of 
nonabsorbable  antacids  may  alter  the  rate  of 
absorption  of  aspirin,  thereby  resulting  in  a 
decreased  acetylsalicylic  acid/salicylate 
ratio  in  plasma.  The  clinical  significance  of 
these  decreases  in  available  aspirin  is 
unknown. 

Aspirin  at  dosages  of  1.000  milligrams  per 
day  has  been  associated  with  small  increases 
in  blood  pressure,  blood  urea  nitrogen,  and 
serum  uric  acid  levels.  It  is  recommended 
that  patients  placed  on  long-term  aspirin 
treatment  be  seen  at  regular  intervals  to 
assess  changes  in  these  measurements. 

Adverse  Reactions: 

At  dosages  of  1,000  milligrams  or  higher  of 
aspirin  per  day.  gastrointestinal  side  effects 
include  stomach  pain,  heartburn,  nausea 
and/or  vomiting,  as  well  as  increased  rates  of 
gross  gastrointestinal  bleeding.  (Other 
applicable  warnings  related  to  the  use  of 
aspirin  as  descrilied  in  |  343.S0(c)  may  also 
be  included  here.) 

Dosage  and  Administration: 

Adult  oral  dosage  for  men  is  1.300 
milligrams  a  day,  in  divided  doses  of  650 
milligrams  twice  a  day  or  325  milligrams  four 
times  a  day. 
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50.  One  comment  submitted  data  (Ref. 
1)  and  requested  that  the  professional 
labeling  recommended  in  S  343.80  be 


expanded  to  include  an  indication  for 
the  use  of  aspirin  in  the  prophylaxis  of 
secondary  myocardial  infarction. 
Another  comment  submitted  data  (Ref. 
2)  and  requested  the  agency  to  issue 
professional  labeling  guidelines  that 
provide  for  the  use  of  highly  buffered 
aspirin  in  solution  to  prevent  myocardial 
infarction  in  men  with  imstable  angina. 

The  agency  has  reviewed  the 
submitted  data  and  determined  that 
aspirin  is  effective  in  reducing  the  risk  of 
death  and/or  non-fatal  myocardial 
infarction  in  patients  with  a  previous 
infarction  or  unstable  angina  pectoris. 
The  agency  evaluated  six  secondary 
prevention  trials  (Refs.  3  through  8)  and 
one  controlled  clinical  trial  of  unstable 
angina  (Ref.  9).  Although  none  of  the  six 
secondary  prevention  trials  individually 
showed  a  significant  aspirin  effect  on 
mortality,  the  pooled  results  did  show  a 
moderately  impressive  statistically 
significant  reduction  in  the  occurrence 
of  death  and/or  non-fatal  myocardial 
infarction.  Five  of  the  six  secondary 
prevention  trials  showed  a  favorable 
trend.  Two  of  the  individual  studies 
showed  a  significant  effect,  and  two 
others  showed  a  near  significant  effect 
(p  =  0.06,  p  =  0.08)  on  the  combined 
endpoint  of  non-fatal  infarction  and/or 
death,  as  well  as  on  non-fatal  infarction 
alone.  The  pooled  results  showed  a 
highly  significant  aspirin  treatment 
effect  on  the  combined  or  non-fatal 
infarction  endpoint.  The  post-infarction 
and  unstable  angina  trials,  while  studies 
of  different  diseases,  mutually  support 
each  other  by  showing  effects  on  the 
same  endpoint.  The  trials  also  provide 
pertinent  dosing  information. 

Five  of  the  six  secondary  prevention 
trials  used  doses  of  1,000  mg  per  day  or 
more;  one  of  these  trials  and  the 
unstable  angina  trial  used  about  300  mg 
per  day.  The  latter  two  trials,  along  with 
considerable  pharmacologic  evidence 
that  platelet-induced  thrombogenesis 
can  be  reduced  by  doses  near  300  mg 
and  the  expectation  that  gastrointestinal 
bleeding  would  likely  be  less  prominent 
at  lower  dosages,  have  led  the  agency  to 
conclude  that  300  mg  (or  a  conventional 
325  mg  dose)  of  aspirin  per  day  is 
effective  for  the  prevention  of 
myocardial  infarction  in  patients  with  a 
previous  myocardial  infarction  or 
unstable  angina. 

In  the  secondary  prevention  trials, 
aspirin  treatment  was  started  at 
intervals  after  the  onset  of  acute 
myocardial  infarction  varying  from  less 
than  three  days  to  more  than  five  years 
and  continued  for  periods  of  from  less 
than  one  year  to  four  years.  Treatment 
within  a  week  of  onset  of  myocardial 
infarction  was  not  shown  to  be 


beneficial  in  the  cases  presenting  with 
acute  infarction  in  the  unstable  angina 
trial.  The  data  did  show  beneficial 
trends  for  stronger  effects  in  the  first  six 
months  after  acute  infarction  and  for  the 
first  two  years  after  starting  treatment. 
However,  these  trends  were  not  well 
enough  established  to  justify  limiting 
treatment  to  these  intervals.  Due  to  this 
uncertainty,  the  labeling  that  the  agency 
is  proposing  does  not  include  any 
specific  recommendation  regarding 
when  to  start  or  stop  aspirin  treatment. 

Most  of  the  subjects  in  the  secondary 
prevention  trials  and  all  of  those  in  the 
unstable  angina  trials  were  male.  Due  to 
the  small  numbers  of  females  in  the 
studies,  the  use  of  aspirin  for  this 
indication  in  women  cannot  be 
supported  by  available  data.  However, 
the  agency  does  not  believe  that  use  in 
women  is  necessarily  unreasonable  and 
the  professional  labeling  that  the  agency 
is  proposing  does  not  discourage  such 
use,  but  simply  notes  the  limitation  on 
the  number  of  females  in  the  clinical 
trials. 

In  the  Aspirin  Myocardial  Infarction 
Study  (AMIS)  (Ref.  3).  the  aspirin- 
treated  group  showed  a  small  increase 
in  blood  pressure  after  adjustment  for 
baseline  pressure.  Similar  findings  for 
other  United  States  aspirin  trials  of 
secondary  prevention  were  also  found. 
Willie  these  blood  pressure  elevations 
were  clinically  small,  the  agency 
believes  that  this  finding  should  be 
included  in  the  labeling.  The  agency  also 
believes  that  it  should  be  kept  in  mind 
that  only  about  10  percent  of  the 
subjects  were  hypertensive  at  baseline 
and  that  the  blood  pressure  eligibility 
restrictions  in  these  trials  were  such  that 
severely  hypertensive  subjects  were  not 
entered  (Refs.  4  and  5).  Aspirin  treated 
groups  in  both  the  AMIS  trial  and  the 
United  States  aspirin  studies  showed 
small  but  definite  increases  in  blood 
urea  nitrogen  and  uric  acid;  thus,  the 
agency  concludes  that  during  the  course 
of  long-term  aspirin  therapy  users  of  this 
drug  should  be  monitored  regularly  to 
assess  changes  in  these  measurements. 

Based  on  the  data  from  the  unstable 
angina  trial  of  Lewis  et  al.  (Ref.  9). 
which  used  one  325  mg  dose  of  aspirin 
in  a  highly  buffered  solution,  the  agency 
has  concluded  that  highly  buffered 
aspirin  for  solution  (aspirin/antacid 
combination  (see  comment  76  below))  as 
well  as  buffered  aspirin  in  a  solid 
dosage  form  is  safe  and  effective  to 
reduce  the  risk  of  death  and/or  non- 
fatal myocardial  infarction  in  patients 
with  a  previous  myocardial  infarction  or 
unstable  angina.  However,  the  agency 
believes  that  sodium  intake  should  be 
considered  in  this  patient  population 
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and  has  included  a  statement 
concerning  the  amount  of  sodium  in  the 
aspirin/antacid  combination  in  the 
Lewis  trial  (Ref.  9)  and  how  much  this 
amount  of  sodium  adds  to  the  intake 
suggested  as  appropriate  for  the  dietary 
treatment  of  essential  hypertension  in 
the  "1984  Report  of  the  Joint  National 
Committee  on  Detection.  Evaluation, 
and  Treatment  of  High  Blood  Pressure" 
(Ref.  10). 

In  conclusion,  the  agency  is  proposing 
that  the  professional  labeling  section  of 
the  tentative  final  monograph  (i.e., 
information  provided  to  health 
professionals  only,  and  not  to  the 
general  public)  should  include  aspirin 
for  the  indication,  "to  reduce  the  risk  of 
death  and/or  non-fatal  myocardial 
infarction  in  patients  with  a  previous 
myocardial  infarction  or  unstable  angina 
pectoris."  The  agency  is  proposing  in 
§  343.80(c)  the  following  professional 
labeling: 

For  products  containing  aspirin  identified 
in  §  343. 10(a)  or  permitted  combinations 
identified  in  §  343.20(b).(3)  and  (4).  The 
labeling  stales,  under  the  heading  ""ASPIRIN 
FOR  MYOCARDIAL  INFARCTION,"  the 
following:  Indication: 

Aspirin  is  indicated  to  reduce  the  risk  of 
death  and/or  non-fatal  myocardial  infarction 
in  patients  with  a  previous  infarction  or 
unstable  angina  pectoris.  Clinical  Trials: 

The  indication  is  supported  by  the  results 
of  six  large,  randomized  muiticenter.  plaoebo- 
controlled  studies  involving  10.816. 
predominantly  male,  post-myocardial 
infarction  (MI)  patients  and  one  randomized 
placebo-controlled  study  of  1.266  men  with 
unstable  angina  ' '.  Therapy  with  aspirin  w.is 
begun  at  intervals  after  the  onset  of  acute  Ml 
varying  from  less  than  3  days  to  more  than  5 
years  and  continued  for  periods  of  from  less 
than  1  year  to  4  years.  In  the  unstable  angina 
study,  treatment  was  started  within  1  month 
after  the  onset  of  unstable  angina  and 
continued  for  12  weeks,  and  patients  with 
complicating  conditions  such  as  congestive 
heart  failure  were  not  included  in  the  study. 

Aspirin  therapy  in  MI  patients  was 
associated  with  al>out  a  20-percent  reduction 
in  the  risk  of  subsequent  death  and/or  non- 
fatal reinfarction,  a  median  absolute 
decrease  of  3  percent  from  the  12-  to  22- 
percent  event  rates  in  the  placebo  groups.  In 
aspirin-treated  unstable  angina  patients  the 
reduction  in  risk  was  at>out  SO  percent,  a 
reduction  in  the  event  rate  of  5  percent  from 
the  10-percent  rate  in  the  placebo  group  over 
the  12-weeks  of  the  study. 

Daily  dosage  of  aspirin  in  the  post- 
myocardial  infarction  studies  was  300 
milligrams  in  one  study  and  900  to  1.500 
milligrams  in  5  studies.  A  dose  of  325 
milligrams  was  used  in  the  study  of  unstable 
angina. 

Adverse  Reactions: 

Gastrointestinal  Reactions: 

Doses  of  1.000  milligrams  per  day  of  aspinn 
caused  gastrointestinal  symptoms  and 
bleeding  that  in  some  cases  were  clinically 


46232  Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  221  /  Wednesday.  November  16.  1988  /  Proposed  Rules  46233 


signiTicant.  In  the  largest  post-infarction 
study  (the  Aspirin  Myocardial  Infarction 
Study  (AMIS)  with  4.500  people),  the 
percentage  incidences  of  gastrointestinal 
symptoms  for  the  aspirin  (1.000  milligrams  of 
a  standard,  solid-tablet  formulation)  and 
placebo-treated  subjects,  respectively,  were: 
stomach  pain  (14.5  percent;  4.4  percent); 
heartburn  (11.9  percent:  4.8  percent);  nausea 
and/or  vomiting  (7.6  percent;  2.1  percent): 
hospitalization  for  gastrointestinal  disorder 
(4.8  percent;  3.5  percent).  In  the  AMIS  and 
other  trials,  aspirin-treated  patients  had 
increased  rates  of  gross  gastrointestinal 
bleeding.  Symptoms  and  signs  of 
gastrointestinal  irritation  were  not 
significantly  increased  in  subjects  treated  for 
unstable  angina  with  buffered  aspirin  in 
solution. 

(Other  applicable  warnings  related  to  the 
use  of  aspirin  as  described  in  §  343.50(c)  may 
also  be  included  here.) 

Cardiovascular  and  Biochemical: 

In  the  AMIS  trial,  the  dosage  of  1.000 
milligrams  per  day  of  aspirin  was  associated 
with  small  increases  in  systolic  blood 
pressure  (BP)  (average  1.5  to  2.1  millimeters) 
and  diastolic  BP  (0.5  to  0.6  millimeters), 
depending  upon  w(iether  maximal  or  last 
available  readings  were  used.  Blood  urea 
nitrogen  and  uric  acid  levels  were  also 
increased,  but  by  less  than  1.0  milligram 
percent. 

Subjects  with  marked  hypertension  or 
renal  insufficiency  had  been  excluded  from 
the  trial  so  that  the  clinical  importance  of 
these  observations  for  such  subjects  or  for 
any  subjects  treated  over  more  prolonged 
periods  is  not  known.  It  is  recommended  that 
patients  placed  on  long-term  aspirin 
treatment,  even  at  doses  of  300  milligrams  per 
day,  be  seen  at  regular  intervals  to  assess 
changes  in  these  measurements. 

Sodium  in  Buffered  Aspirin  for  Solution 
Formulations: 

One  tablet  daily  of  buffered  aspirin  in 
solution  adds  553  milligrams  of  sodium  to 
that  in  the  diet  and  may  not  be  tolerated  by 
patients  with  active  sodium-retaining  states 
such  as  congestive  heart  or  renal  failure.  This 
amount  of  sodium  adds  about  30  percent  to 
the  70-  to  90-millequivalents  intake  suggested 
as  appropriate  for  dietary  treatment  of 
essential  hypertension  in  the  "1984  Report  of 
the  joint  National  Committee  on  Detection, 
Evaluation,  and  Treatment  of  High  Blood 
Pressure".* 

Dosage  and  Administration: 

Although  most  of  the  studies  used  dosages 
exceeding  300  milligrams.  2  trials  used  only 
300  milligrams  and  pharmacologic  data 
indicate  that  this  dose  inhibits  platelet 
function  fully.  Therefore.  300  milligrams  or  a 
conventional  325  milligram  aspirin  dose  is  a 
reasonable,  routine  dose  that  would  minimize 
gastrointestinal  adverse  reactions.  This  use 
of  aspirin  applies  (o  both  solid,  oral  dosage 
forms  (buffered  and  plain  aspirin)  and 
buffered  aspirin  in  solution. 
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C.  Comments  on  Advertising  of  Internal 
Analgesic  Drug  Products 

51.  Several  comments  suggested  that 
changes  be  made  in  the  quality  and 
quantity  of  advertisements  for  OTC 
internal  analgesic  drug  products  to 
eliminate  "excessive  claims  for  minor 
differences  in  drug  properties"  and  to 
reduce  the  likelihood  of  consumers 
being  unduly  persuaded  or  misled  by 
such  inappropriate  statements.  Another 
comment  contended  that  consumers 
often  do  not  realize  from  current  OTC 
analgesic  drug  advertising  that  many  of 
these  products  contain  aspirin.  An 
example  of  such  advertising  is  as 
follows:  "Contains  more  of  the  pain 
killer  which  doctors  prescribe  most." 
The  comment  urged  that  FDA  require 
manufacturers  to  state  in  their 
advertising  that  their  products  contain 
aspirin. 

The  Federal  Trade  Commission  (FTC) 
has  the  primary  responsibility  for 
regulating  OTC  drug  advertising,  and 
FDA  has  forwarded  copies  of  the 
comments  concerning  internal  analgesic 
advertising  to  the  FTC  for  its 
consideration  (Ref.  1).  FDA  does, 
however,  have  the  authority  to  regulate 
OTC  drug  advertising  that  constitutes 
labeling  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  See,  e.g..  United 
States  v.  Article  of  Drug  '  *  *  B- 
Complex  Cholines  Capsules,  362  F.2d 
923  (3d  Cir.  1966);  V.E.  Irons,  Inc.  v. 
United  States,  244  F.2d  34  {10th  Cir.). 
cert,  denied.  354  U.S.  923  (1957).  In 
addition,  for  an  OTC  drug  to  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  the 
advertising  for  the  drug  must  satisfy  the 
FDA  regulations  in  S  330.1(d)  (21  CFR 
330.1(d)),  which  state  that  the 
advertising  may  prescribe,  recommend, 
or  suggest  the  drug's  use  only  under  the 
conditions  stated  in  the  labeling.  If 
advertising  for  an  OTC  internal 
analgesic  drug  product  offers  the  drug 
product  for  conditions  not  included  in 


the  final  monograph  labeling,  the  drug 
product  may  be  subject  to  regulatory 
action  by  FDA. 
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52.  Several  comments  asserted  that 
the  Panel  extended  its  review  beyond  its 
charter  by  making  statements 
concerning  the  advertising  of  the 
products  under  its  review.  The 
comments  stated  that  FDA  did  not  grant 
such  authority  in  the  procedures 
established  for  OTC  drug  advisory 
review  panels.  The  comments  further 
argued  that  the  Panel's  statements  on 
OTC  drug  advertising  were  not  only 
inappropriate  for  inclusion  in  the  report, 
but  also  were  based  on  inadequate 
information  because,  according  to  FDA 
procedures,  data  and  information 
pertaining  to  advertising  were  not 
submitted  to  the  Panel. 

The  OTC  drug  review  procedures  do 
not  preclude  a  panel  from  expressing  its 
concern  about  OTC  drug  advertising. 
The  statements  of  opinion  on 
advertising  and  the  media  were  included 
by  the  Panel  in  its  report  upon  the 
recommendation  of  the  Panel's 
consumer  liaison  representative  (Ref.  1). 
These  statements  were  partly  based  on 
a  transcript  of  the  proceedings  of  a 
conference  sponsored  by  the  Federal 
Communications  Commission  and  the 
FTC  and  attended  by  representatives  of 
consimier  advocate  groups, 
pharmaceutical  associations  and 
manufacturers,  the  broadcast  media, 
and  the  academic  commimity. 

The  Panel  discussed  OTC  drug 
advertising  in  its  report  in  order  to  make 
its  concerns  known  to  the  FTC,  as  well 
as  to  FDA. 
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D.  Comments  on  Standard  Dosage  Unit 
and  Analgesic  Equivalence  Value 

53.  Some  comments  supported  the 
Panel's  recommendation  for  standard 
dosage  units  and  standard  dosage 
schedules  for  all  marketed  OTC  internal 
analgesic  drug  products  containing 
aspirin,  acetaminophen,  and  sodium 
salicylate  as  single  ingredients.  The 
comments  stated  that  adopting  this 
recommendation  would  benefit 
consumers  by  reducing  the  confusion 
and  misuse  that  result  from  the  current 
availability  of  various  dosage  strengths 
and  dosage  schedules  of  these 
ingredients.  The  comments  argued  that 


consumers  are  used  to  taking  "two  (325- 
mg)  aspirin  tablets"  for  pain  relief  and 
could  ingest  toxic  amounts  of  aspirin 
from  using  dosage  units  larger  than  325 
mg.  The  comments  maintained  that 
dosages  greater  than  650  mg  (two  325- 
mg  tablets)  do  not  provide  "substantial 
benefit  to  a  sufficient  portion  of  the 
public"  to  justify  making  dosage  unit 
strengths  greater  than  325  mg  generally 
available. 

Several  comments  opposed  the 
standard  and  nonstandard  labeling 
recommended  by  the  Panel  in 
§  343.50(d).  arguing  that  such  labeling 
implies  differences  in  quality  or 
therapeutic  effect,  would  confuse 
consimiers,  and  crowd  information  on 
the  label.  Several  comments  also 
opposed  the  concept  of  standard  dosage 
units  and  standard  dosage  schedules, 
arguing  that  adopting  them  would 
deprive  consumers  of  products  with 
which  they  have  been  satisfied  and 
would  result  in  dosage  changes  in  the 
labeling  that  may  be  overlooked  by 
consumers.  Some  comments  also  argued 
that  the  concept  of  standard  dosage  unit 
is  unsupported  because  various  dosage 
levels  of  aspirin,  acetaminophen,  and 
sodium  salicylate  are  safe  and  effective 
and  show  increasing  effectiveness  with 
increased  dosages.  To  resolve 
"inconsistencies"  in  the  dosage  units 
and  schedules,  one  comment 
recommended  that  the  adult  dosage  unit 
for  aspirin,  acetaminophen,  and  sodium 
salicylate  be  325  mg  (standard)  and  500 
mg  or  650  mg  (nonstandard).  The 
comment  also  recommended  a 
maximum  single  dose  of  1,000  mg  for 
each  of  these  ingredients  with  a  4-hour 
dosage  interval  and  a  maximum  daily 
dose  of  4.000  mg. 

The  agency  agrees  with  the  comments 
in  opposition  to  the  Panel's 
recommendation  on  standard  and 
nonstandard  labeling.  The  agency  does 
not  believe  that  use  of  the  terms 
"standard"  and  "nonstandard"  would 
simplify  the  comparison  of  various 
products  containing  different  quantities 
of  active  ingredients  or  would  aid 
consumers  in  selecting  an  OTC 
analgesic-antipyretic  drug  product.  In 
addition,  the  agency  is  not  aware  that 
the  existing  manner  of  labeling  these 
products  has  caused  consumer 
confusion  or  resulted  in  misuse  of  these 
products.  Therefore,  the  Panel's 
recommendation  on  standard  and 
nonstandard  labeling  is  not  being 
included  in  this  tentative  final 
monograph. 

The  Panel  was  aware  that  degrees  of 
pain  and  analgesic  responses  vary  and 
thus  provided  for  safe  and  effective 
OTC  adult  analgesic  dosage  ranges  for 
aspirin  and  sodium  salicylate  of  325  to 


650  mg  every  4  hours,  more  than  325  to 
500  mg  every  3  hours,  or  842  to  1.000  mg 
every  6  hours.  (See  the  Panel's 
recommended  (  343.10  (a)  and  (f).)  For 
acetaminophen,  the  Panel's 
recommended  dosage  ranges  were  325 
to  650  mg  every  4  hours.  500  mg  every  3 
hours,  or  1.000  mg  every  6  hours.  (See 
the  Panel's  recommended  $  343.10(b).) 
As  stated  in  comment  63  below,  the 
agency  believes  that  it  is  reasonable  for 
acetaminophen  to  have  the  same  dosage 
and  frequency  of  administration  as 
aspirin.  The  agency  is  revising  the 
dosage  schedule  for  acetaminophen  to 
conform  to  that  of  aspirin.  In  addition, 
the  dosage  of  "more  than"  325  mg  to  500 
mg  every  3  hours  is  being  restated  as  325 
mg  to  5O0  mg  every  3  hours  to  include 
the  325-mg  minimal  effective  dose. 
Likewise,  in  consideration  of  the  various 
analgesic  dosage  unit  strengths 
currently  being  marketed,  the  agency  is 
proposing  that  the  dosage  of  842  to  1.000 
mg  every  6  hours  be  revised  to  650  to 
1,000  mg  every  6  hours  to  include  the 
maximum  recommended  dose  to  be 
taken  every  4  hours  (i.e..  650  mg)  as  a 
minimum  dose  taken  every  6  hours.  The 
agency  invites  specific  comment  on  this 
proposal. 

Based  upon  the  above  conclusions 
and  dosage  recommendations,  the 
dosage  schedules  for  aspirin, 
acetaminophen,  and  sodium  salicylate 
recommended  by  the  Panel  in  S  343.10 
(a),  (b),  and  (f)  are  being  revised  to 
eliminate  the  concepts  of  "standard" 
and  "nonstandard"  schedules  and  are 
being  combined  under  §  343.50(d)(2). 
The  Panel's  definitions  of  standard 
dosage  units  for  these  ingredients  in 
§  343.3  (c).  (m),  and  (p)  are  not  being 
proposed  in  this  tentative  final 
monograph. 

The  agency  notes  that  the  Panel 
discussed  a  maximum  initial  single  dose 
of  975  mg  (15  grains  (gr))  (three  dosage 
units  of  325  mg  each)  in  a  4-hour  dosing 
regimen  (43  FR  35361)  and  recommended 
this  loading  dose  for  aspirin, 
acetaminophen,  and  sodium  salicylate 
(§  343.12  (a)(ii).  (b)(ii),  and  (r)(ii)).  The 
agency  is  not  proposing  a  loading  dose 
for  these  ingredients  because  it  believes 
that  such  a  provision  may  confuse 
consumers  and  lead  to  repeated  dosing 
of  975  mg  every  4  hours  instead  of  325 
mg  to  650  mg  every  4  hours.  For  reasons 
stated  in  comments  62  and  63  below,  the 
agency  is  not  proposing  an  OTC  dose  of 
975  mg  (15  gr)  or  1,000  mg  every  4  hours. 

54.  Two  comments  objected  to  the 
standard  dosage  unit  concept  because  it 
is  not  applicable  to  liquid  products  or  a 
product  containing  aspirin  in  a  gum 
base.  One  comment  argued  that  it  is 
inappropriate  to  use  the  standard 
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dosage  unit  concept  for  certain  liquids 
that  contain  combinations  of  analgesic 
ingredients  and  cough/cold  ingredients. 
The  other  comment,  noting  that  the 
advance  notice  of  proposed  rulemaking 
did  not  provide  for  a  nonstandard 
dosage  unit  of  227.5  mg  (3.5  gr)  aspirin, 
requested  that  §§  343.10(a)  and  343.12(a) 
be  expanded  to  include  this 
nonstandard  dosage  unit,  which  is 
identical  to  that  of  the  gum  base 
product. 

As  stated  in  comment  53  above,  the 
agency  is  not  adopting  the  Panel's 
recommendation  for  a  standard  dosage 
unit  of  325  mg  for  OTC  analgesic  drug 
products.  However,  the  dosage 
schedules  of  all  OTC  internal  analgesic 
drug  products,  including  liquid  and  gum 
base  dosage  forms,  will  have  to  comply 
with  the  final  monograph  when  it  is    * 
published.  (See  comments  53  above  and 
58  below.) 

55.  One  comment  stated  that  in 
establishing  standard  and  usual  doses 
the  agency  should  not  limit 
manufacturers  to  the  exact  metric 
equivalent  of  10  gr,  or  its  approximation, 
650  mg.  The  comment  pointed  out  that 
because  the  "United  States 
Pharmacopeia"  (U.S.P)  (Ref.  1) 
recognizes  600  mg  as  the  approximate 
metric  equivalent  of  10  gr,  products 
containing  either  600  or  650  mg  (or  the 
exact  equivalent  of  648  mg)  should  be 
allowed  to  use  the  term  "usual  dose." 

Although  the  U.S.P  recogriizes  600  mg 
as  an  approximate  equivalent  to  10  gr 
(Ref.  2),  the  agency  is  not  including  the 
comment's  suggestion  that  quantities 
other  than  650  mg  be  equivalent  to  10  gr 
because  it  agrees  with  the  Panel's 
recommendation  that  the  system  of 
weight  measurement  for  OTC  internal 
analgesic  drug  products  should  be  based 
on  1  gr  being  equivalent  to  65  mg  (42  FR 
35357.) 

The  "usual  dose"  of  OTC  analgesic- 
antipyretic  drugs  is  any  of  the  doses  that 
conform  with  the  dosages  specified  in 
this  tentative  final  monograph  in  the 
section  on  directions.  However,  the 
agency  is  not  allowing  use  of  the  term 
"usual  dose"  as  a  descriptive  term  for 
the  same  reasons  that  it  did  not  adopt 
the  use  of  the  terms  "standard"  and 
"nonstandard."  (See  comment  53 
above.) 
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56.  Several  comments  opposed  the 
adoption  of  the  Panel's  recommended 
labeling  statement  in  S  343.50(e)  on 
analgesic  equivalence  value  for  calcium 
carbaspirin,  choline  salicylate,  and 
magnesium  salicylate.  The  comments 
contended  that  such  labeling  would 
crowd  the  required  information  on  the 
label,  confuse  consumers,  and  imply  that 
one  product  is  more,  or  less,  effective 
than  another  when  in  fact  all  products 
included  in  the  monograph  are  safe  and 
effective.  Other  comments,  although  not 
opposed  to  analgesic  equivalence 
labeling,  stated  that  such  labeling  is 
confusing  and  suggested  alrematiue 
labeling  statements. 

The  agency  agrees  with  the  comments 
that  such  statements  could  be 
misleading  to  consumers.  All  products 
that  meet  the  specifications  of  the 
monograph  are  safe  and  effective. 
Therefore,  the  agency  is  not  adopting 
the  analgesic  equivalence  value  labeling 
statements  recommended  by  the  Panel, 
and  §  343.50(e),  statement  on  analgesic 
equivalence  value,  and  $  343.3  (a),  (i), 
and  (o),  definitions  of  acetaminophen, 
aspirin,  and  sodium  salicylate 
equivalence  values,  are  not  being 
included  in  this  tentative  final 
monograph. 

57.  One  comment  argued  that  the  325- 
mg  (5  gr)  unit  dose  restriction 
recommended  by  the  Panel  was  not 
appropriate  for  analgesic  powders.  The 
comment  contended  that  analgesic 
powders  represent  a  dosage  form  in 
which  the  dosage  and  dosage  unit  are 
equivalent.  For  example,  one  powder 
envelope  usually  contains  the  equivalent 
of  two  tablets  of  "standard"  aspirin. 
Because  the  Panel  allowed  an  initial 
maximum  dosage  of  1,000  mg  and  also  a 
1,000-mg  dosage  every  6  hours,  the 
comment  requested  that  the  agency 
permit  a  dosage  of  1,000  mg  or  less  in 
one  powder  envelope,  provided  the 
Panel's  dosage  schedule  is  followed  and 
the  total  daily  dose  does  not  exceed 
4,000  mg. 

As  discussed  in  comment  53  above, 
the  agency  is  proposing  not  to  adopt  the 
Panel's  recommendation  for  a  specific 
adult  dosage  unit  strength.  Thus,  OTC 
analgesic-antipyretic  powders  may  be 
formulated  with  a  1,000-mg  dosage  unit 
strength  per  powder  envelope.  However, 
the  dosage  schedules  of  analgesic- 
antipyretic  powders  must  be  in 
conformance  with  the  final  monograph. 

E.  Comments  on  Recommended  Dosage 
Schedules 

58.  One  comment  urged  that  the 
Panel's  recommendation  in 

§§  343.10(a)(2)  and  343.12(a)(2)  be 
revised  by  increasing  the  children's 
dosage  unit  for  aspirin  products  from  80 


mg  (1.23  gr)  to  81  mg  (1.25  gr)  and 
revising  the  children's  dosage  schedule 
accordingly.  The  comment  contended 
that  the  80-mg  dosage  unit  is 
unavailable  in  aspirin  products  and  that 
conversion  to  an  80-mg  dosage  unit 
would  invalidate  all  currently  available 
stability  data  for  children's  aspirin 
products.  The  comment  argued  that  the 
availability  of  the  81-mg  (iVi  gr)  dosage 
unit  is  recognized  in  §§  201.314(c)  (1) 
and  (2)  (21  CFR  201.314(c)  (1)  and  (2)) 
and  in  the  USP  (Ref.  1).  The  comment 
concluded  that  a  dosage  schedule  based 
on  the  81-mg  dosage  unit  is  consistent 
with  the  dosage  schedules  for  aspirin  in 
§S  343.10(a)(l)(i)  and  343.12(a)(l)(i) 
because  325  mg  is  a  more  accurate 
multiple  of  81  mg  than  of  80  mg. 

The  agency  acknowledges  that  there 
has  been  longstanding  acceptance  of  the 
81-mg  (iVi  gr)  children's  dosage  unit  for 
aspirin  and  agrees  with  the  comment 
that  it  should  be  retained.  Children's 
acetaminophen  products  are  marketed 
in  an  80-mg  dosage  unit  strength,  but  the 
difference  between  80-mg  and  81-mg 
dosage  unit  strengths  is  of  no 
therapeutic  consequence.  Thus,  the 
agency  believes  that  the  children's 
dosage  unit  for  aspirin,  acetaminophen, 
and  sodium  salicylate  should  be  either 
80  mg  or  81  mg,  and  the  dosage  schedule 
for  children's  products  is  being  revised 
accordingly. 

In  addition,  the  agency  notes  that  the 
recommended  dose  of  aspirin, 
acetaminophen,  and  sodium  salicylate 
for  children  6  to  9  years  of  age  is  325  mg 
(or  320  mg  when  four  80-mg  dosage  units 
are  used  and  324  mg  when  four  81-mg 
dosage  units  are  used).  Because  this 
dose  (i.e.,  325  mg)  is  also  the  minimal 
effective  dose  for  adults,  the  agency 
sees  no  reason  to  exclude  it  from  the 
children's  dosage  schedule  as  the 
minimal  effective  dose  for  children  over 
9  years  of  age.  The  agency  has  no  data 
to  show  that  a  minimal  effective  dose 
for  children  over  9  years  of  age  poses  a 
danger  of  therapeutic  failure  and 
subsequent  overdose  with  resultant 
toxicity,  as  is  the  case  with  younger  age 
groups. 

in  view  of  the  above  discussion,  the 
children's  dosage  schedule  for  aspirin, 
acetaminophen,  and  sodium  salicylate 
that  is  based  upon  the  children's  dosage 
unit  of  80  mg  or  81  mg  is  as  follows: 


Number  of  80- 

Age  (years)            mg  >  81-nig 

dosage  '.mils 

Dosage  (mg) ' 

9  to  under  11 ■  4  ij  s 

11  to  under  12 |  4  to  6 

320  to  405 
320  to  486 

'  Dose  may  t>e  repealad  every  4  hours  wtiile 
symptoms  persist,  up  to  live  times  a  day  or  as 
directed  by  a  doctor. 

The  children's  dosage  schedule  for 
aspirin,  aceaminophen,  and  sodium 
salicylate  that  is  based  upon  the  adult 
dosage  unit  of  325  mg  is  as  follows: 


Age  (Years) 

Number  of  325- 

mg  dosage 

units 

Dosage  (mg)  ' 

Under  2 

2  to  under  4 

Consult  a 
doctor. 
1/2 
3/4 
1 

1  to  1  '/4 
1  toi'/4 

162  5 

4  to  under  6 

2438 

6  to  under  9 

325 

9  to  under  11 

11  to  under  12 

325  to  406  3 
325  to  487  5 

Age  (years) 

Number  of  80- 
mg  or  81-mg 
dosage  units 

Dosage  (mg)  ' 

Under  2...= 

Consult  a 
doctor. 
2 
3 

4 

2  to  under  4 

160  or  162 

4  to  under  6    

240  or  243 

6  to  under  9 

320  or  324 

■  Dose  may  bo  repeated  every  4  Iviurs  while 
symptoms  persist,  up  to  live  times  a  day  or  as 
direcred  by  a  doctor. 

In  §  343.50(d)(1)  in  the  tentative  final 
monograph,  the  agency  is  converting  the 
dosage  information  in  the  schedules 
above  to  directions  that  provide  concise 
instructions  for  the  consumer.  The 
agency  proposes  that  adult  dosage  unit 
strengths  exceeding  325  mg,  particularly 
in  solid  dosage  forms,  are  not  suitable 
for  use  in  children,  because  of  the 
difficulty  in  dividing  such  dosage  units 
to  obtain  an  accurate  children's  dose. 

Children's  dosage  units  comparable  to 
the  80-mg  and  81-mg  units  discussed 
above  are  being  proposed  for 
carbaspirin  calcium,  choline  salicylate, 
and  magnesium  salicylate  in  §  343.50(d] 
(4),  (5),  and  (6)  in  this  tentative  final 
monograph. 
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59.  Two  comments  objected  to  the 
Panel's  recommendation  that  dosage 
schedules  for  children  should  be  based 
on  age,  asserting  that  they  should  be 
based  on  weight  instead.  The  comments 
argued  that  dosages  based  on  age  are 
inaccurate  because  any  group  of 
children  of  the  same  age  will  vary  in 
size  and  weight,  and  that  the  dosage 
schedules  of  virtually  all  other  drugs  are 
based  on  weight  rather  than  age.  A 
comment  also  stated  that  the 
recommended  children's  dosages,  with 
relatively  slight  differences  between 
adjacent  age  groups,  are  unduly 
complex  and  unwarranted. 

The  Panel,  in  reaching  its 
recommendation  on  a  children's  dosage 
schedule,  considered  extensive  data  and 


information  on  pediatric  dosage 
regimens,  including  toxicity  potential, 
dosage  calculation  based  on  weight 
versus  body  surface  area,  and  adequacy 
of  product  labeling  (42  FR  35366).  The 
agency  agrees  with  the  Panel  that  a 
children's  dosage  schedule  based  on  age 
is  acceptable  because  it  correlates 
closely  with  dosages  calculated  on  the 
basis  of  surface  area,  and  because  the 
average  consumer  will  more  readily 
understand  such  a  schedule,  as  people 
usually  know  the  child's  age  but  do  not 
always  know  the  child's  weight. 

In  addition,  the  agency  has  published 
a  notice  of  intent  requesting  comments 
concerning  pediatric  dosing  information 
for  all  OTC  drug  products.  (See  the 
Federal  Register  of  |une  20, 1988;  53  FR 
23180.)  This  notice  invites  public 
comment  on  how  pediatric  dosing 
information  can  best  be  presented  in 
OTC  drug  product  labeling.  This  notice 
mentions  that  comments  made  in 
response  to  several  OTC  cough-cold 
tentative  final  monographs  requested 
that  pediatric  dosages  for  cough-cold 
drug  products  provide  a  greater 
subdivision  of  age  ranges  that  more 
closely  approximate  weight-based 
dosages  and  that  are  similar  to  the  age 
ranges  recommended  by  the  Internal 
Analgesic  Panel  for  OTC  internal 
analgesic-antipyretic  drug  products  for 
children.  The  notice  also  discusses 
requests  that  the  use  of  weight  ranges  be 
allowed,  on  an  optional  basis,  in  OTC 
drug  pediatric  labeling  in  addition  to  age 
range  labeling  (53  FR  23183).  The  agency 
has  not  proposed  any  regulatory 
changes  in  this  notice,  but  will  consider 
all  aspects  for  pediatric  dosing 
information,  including  the  use  of  weight 
ranges,  for  all  OTC  drug  products  in  a 
future  Federal  Register  publication. 

60.  One  comment  suggested  that 
children  aged  2  to  3  years  be  excluded 
from  the  children's  dosage  schedule  for 
OTC  aspirin  drug  products  because  they 
cannot  communicate  symptoms  of 
disease,  and  these  symptoms  are  often 
difficult  for  parents  to  recognize.  The 
comment  suggested  that  the  directions 
for  children  aged  2  to  3  years  should  be 
"as  directed  by  a  physician"  because 
illness  can  develop  rapidly  within  this 
age  group. 

The  agency  agrees  with  the  Panel's 
recommendation  that  the  minimum  age 
for  OTC  use  of  analgesic-antipyretic 
drugs  is  2  years.  Aspirin  is  used  in 
children  2  to  3  years  of  age  primarily  to 
reduce  fever  and  relieve  the  aches  and 
pains  that  often  accompany  it — 
symptoms  that  children  can 
communicate  to  parents  or  that  parents 
can  readily  recognize.  Based  upon 
pharmacokinetic  considerations  and 
clinical  data,  the  Panel  recommended  a 


safe  and  effective  dosage  schedule  that 
could  be  followed  by  parents  in  treating 
children  over  2  years  of  age.  The  agency 
concurs  with  this  dosage  schedule. 
However,  the  agency  emphasizes  that  if 
the  fever  persists,  the  underlying  cause 
of  the  fever  should  be  determined  and 
treated  by  a  physician.  The  warnings  in 
S  343.50(c)  (2)(i)  and  (3)  for  analgesic- 
antipyretic  drug  products,  limiting  use 
for  fever  in  children  to  3  days  unless 
directed  by  a  doctor  and  advising 
physician  consultation  for  persistent  or 
worsening  fever  or  new  symptoms,  are 
guides  to  parents  in  the  safe  and 
effective  use  of  these  products  in 
children,  as  are  the  directions  for  use  in 
S  343.50(d). 

61.  One  comment  suggested  that  the 
children's  dosage  schedule  be  more 
clearly  displayed  and  that  duplicate 
words  and  phrases  be  eliminated. 
Another  comment  stated  that  the  dosage 
schedule  recommended  by  the  Panel  is 
confusing  and  complex  because  dosage 
regimens  are  provided  for  ingredients  as 
analgesics  and  as  antipyretics,  with 
doses  listed  in  exact  figures  (such  as 
7.38  gr  and  59.68  gr)  rather  than  rounded 
figures. 

The  children's  dosage  schedule  is 
intended  to  indicate  clearly  to  drug 
manufacturers  the  specific  dose  of 
particular  ingredients  for  specific  age 
groups.  However,  these  dosage 
schedules  are  not  intended  to  appear  on 
the  label  in  the  format  they  appear  in 
the  monograph.  Rather,  the  label 
directions  should  use  dosage  form  units 
(tablets,  capsules,  measure  of  hquid) 
and  should  specify,  based  on  the 
monograph,  the  quantity  of  drug  in  each 
children's  dosage  unit  and  the  dosage 
intervals. 

In  addition,  information  contained  in 
the  monograph  labeling  directions  may 
be  condensed  on  the  label  to  provide 
concise  dosage  instructions  for  the 
consumer.  Duplicated  words  and 
phrases  may  be  eliminated.  The 
children's  dosage  schedules  for  80-mg. 
81-mg,  and  325-mg  dosage  units  have 
been  converted  to  directions  that 
provide  concise  instructions  for  the 
consumer.  (See  §  343.50(d)(1).) 

62.  One  comment  requested  that  the 
agency  allow  a  dosage  schedule  of  15  gr 
(975  mg)  aspirin  every  4  hours  up  to  four 
doses  (4  g)  per  day.  The  comment 
provided  data  to  support  its  view  that 
such  a  dosage  regimen  does  not  present 
a  serious  threat  of  toxicity  (Ref.  1).  The 
comment  also  maintained  that  this 
dosage  schedule,  rather  than  a  6-hour 
schedule,  would  offer  consumers  the 
convenience  of  undisrupted  sleep. 

A  reply  comment  stated  that  the 
dosage  schedule  recommended  by  the 
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Panel  should  be  followed  and  that  no 
deviations  from  this  schedule  should  be 
allowed.  The  reply  comment  expressed 
concern  that  the  975-mg  dose  of  aspirin 
might  be  used  beyond  the  daily 
maximum  of  four  doses  and  present  a 
toxicity  problem. 

The  agency  disagrees  with  the 
comment's  request  for  an  aspirin  dosage 
regimen  of  15  gr  (975  mg)  aspirin  every  4 
hours,  not  to  exceed  four  doses  per  day. 
The  agency  concurs  with  the  Panel's 
statement  that  this  dosage  regimen 
would  not  provide  any  significant 
improvement  in  analgesic  or  antipyretic 
effectiveness  (42  FR  35361). 
Furthermore,  although  the  total  daily 
dosage  of  this  regimen  does  not  exceed 
the  maximum  aspirin  daily  dosage  of  4  g 
(60  gr).  the  agency  is  concerned  that  a 
four-hour  dosage  interval  for  a  975  mg 
dose  may  result  in  consumers  ignoring 
the  daily  maximum  limit  of  four  doses 
with  continued  use  possibly  leading  to 
salicylate  toxicity.  (See  also  comment  63 
below.) 

Reference 
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63.  Two  comments  objected  to  the 
Panel's  recommendation  that  following 
an  initial  dose  of  1,000  mg 
acetaminophen  (two  dosage  units  of  500 
mg  each),  subsequent  doses  should  be 
restricted  to  500  mg  every  3  hours  or 
1.000  mg  every  6  hours.  Stating  that  this 
recommendation  was  based  upon  the 
dosage  recommended  for  aspirin,  the 
comments  contended  that,  given  the 
linear  pharmacokinetics  of 
acetaminophen,  it  is  irrational  to  base 
acetaminophen's  dosage  and  frequency 
of  administration  on  the  nonlinear 
pharmacokinetics  of  aspirin.  One 
comment  urged  that  the  dosage  for 
acetaminophen  be  1.000  mg  every  4  to  6 
hours,  not  to  exceed  4  g  in  24  hours. 

The  agency  is  not  adopting  the 
comment's  recommendation  of  an 
acetaminophen  dosage  regimen  of  1,000 
mg  every  4  hours  for  the  same  reason  it 
is  not  adopting  the  regimen  of  975  mg 
aspirin  every  4  hours.  (See  comment  62 
above.) 

The  agency  believes  at  this  time  that 
it  is  reasonable  for  acetaminophen  and 
aspirin  to  have  the  same  dosage  and 
frequency  of  administration  because, 
based  upon  the  data  submitted  to  the 
Panel,  the  safe  and  effective  OTC 
dosage  ranges  for  acetaminophen  and 
aspirin  are  the  same — 325  mg  to  650  mg 
every  4  hours,  not  to  exceed  4  g  in  24 
hours.  Also,  aspirin  and  acetaminophen 
are  indicated  for  the  same  OTC  uses, 
have  been  extensively  promoted  as 
comparable  OTC  analgesics  (with 


different  side  effects),  and  are  widely 
and  interchangeably  used  by  consumers. 

The  agency  conctirs  with  the  Panel's 
reconunended  acetaminophen  dosage 
regimens  of  500  mg  every  3  hours  and 
1,000  mg  every  6  hours  because  these 
dosages  are  in  accord  with  the  safe  and 
effective  dosage  range  for 
acetaminophen,  i.e.,  325  mg  to  650  rag 
every  four  hours  (not  to  exceed  4  g  in  24 
hours).  Based  on  computer  simulations 
(Ref.  1).  pharmacokinetic  parameters 
obtained  from  the  literature  (Refs.  2 
through  5).  and  bioavailability  data 
comparing  a  650-mg  dose  with  a  1,000- 
mg  dose  of  acetaminophen  (Ref.  6).  the 
agency  has  determined  that  a  1,000-mg 
dose  of  acetaminophen  every  6  hours 
yields  a  pharmacokinetic  profile 
equivalent  to  that  of  a  650-mg  dose  of 
acetaminophen  every  4  hours.  A  500-mg 
dose  of  acetaminophen  every  3  hours 
yields  a  blood  level  profile  that  also  is 
similar  to  that  of  a  650-mg  dose  of 
acetaminophen  every  4  hours.  Therefore, 
the  agency  is  proposing  alternative 
dosage  regimens  for  acetaminophen  of 
500  mg  every  3  hours  and  1,000  mg  every 
6  hours  as  part  of  the  dosage  schedule  in 
§  343.50(d)(2)  of  the  tentative  final 
monograph.  As  discussed  in  comment  53 
above,  the  agency  is  proposing  the 
following  dosages  for  acetaminophen, 
aspirin,  and  sodium  salicylate:  325  to 
650  mg  every  4  hours,  325  to  500  mg 
every  3  hours,  or  650  to  1,000  mg  every  6 
hours. 
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Following  Overdosage:  A  Pharmacokinetic 
Study,"  British  Journal  of  Pharmacology. 
49:602-613, 1973. 

(6)  Research  Division,  McNeil  Laboratories. 
Inc.,  "Acetaminophen  Plasma  Level  Profile 
Following  Tylenol  Acetaminophen  Extra 
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64.  One  comment  requested  that  the 
Panel's  recommended  monograph  be 


revised  to  state  that  377  mg  magnesium 
salicylate  is  equivalent  to  325  mg 
sodium  salicylate  rather  than  the  325-mg 
quantity  of  magnesium  salicylate 
specified  by  the  Panel  (42  FR  35420).  The 
comment  explained  that  commercial 
sodium  salicylate  is  substantially 
anhydrous  (Refs.  1  and  2).  but  that 
magnesium  salicylate  is  commercially 
available  as  the  tetrahydrate.  which 
contains  the  equivalent  of  about  74.5 
percent  salicylic  acid.  Assuming  that  the 
salicylic  acid  content  is  the  active 
moiety  of  analgesic  salicylates  and 
because  sodium  salicylate  contains  86.3 
percent  salicylic  acid,  the  comment 
calculated  that  about  1.16  times  more 
magnesium  salicylate  tetrahydrate.  or 
377  mg  (325  mg  x  1.16),  is  needed  to  be 
equivalent  to  325  mg  sodium  salicylate. 

The  comment  also  pointed  out  that  the 
Panel's  recommended  monograph  does 
not  state  the  molecular  composition  of 
magnesium  salicylate  and  requested 
that  it  be  clarified  to  state  that  377  mg 
magnesium  salicylate  tetrahydrate  is 
equivalent  to  325  mg  sodium  salicylate. 
The  comment  concluded  that,  as  stated 
in  the  Panel's  monograph,  one  could 
assume  that  the  difference  in  the 
salicylic  acid  content  between  325-mg 
doses  of  magnesium  salicylate  and 
sodium  salicylate  could  affect  the 
therapeutic  response,  especially  in  a 
multidose  regimen. 

The  agency  agrees  that  377  mg 
magnesium  salicylate  tetrahydrate  is 
equivalent  to  325  mg  sodium  salicylate. 
The  Panel's  recommendation  of  325  to 
650  mg  magnesium  saUcylate  every  4 
hours  for  analgesic  effect  was  based  on 
data  submitted  on  a  product  containing 
325  mg  of  the  tetrahydrate  form  of 
magnesium  salicylate  (Ref.  3).  However, 
for  adult  dosage  schedules  for  aspirin, 
acetaminophen,  and  sodium  salicylate, 
the  Panel  recommended  a  minimum 
effective  dosage  of  325  mg  for  each  of 
these  ingredients  (42  FR  35358).  with 
which  the  agency  concurs.  Based  upon  a 
minimum  effective  dosage  of  325  mg 
sodium  salicylate,  the  minimum 
effective  dosage  of  magnesium 
salicylate  tetrahydrate  that  would 
contain  an  equivalent  amount  of 
salicylic  acid  is  377  mg.  Therefore,  the 
maximum  dosage  for  magnesium 
salicylate  should  be  754  mg  instead  of 
650  mg,  and  the  dosages  for  magnesium 
salicylate  are  being  revised  accordingly 
in  this  tentative  final  monograph,  which 
now  also  specifies  that  the  dosages  are 
based  on  the  tetrahydrate  form  of 
magnesium  salicylate  (§  343.50(d)(6)). 
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F.  Comments  on  Combination  Drug 
Products  and  Inactive  Ingredients 

I    65.  One  comment  objected  to  the 
Panel's  recommendation  in  S  343.20  for 
combining  325  mg  each  of  aspirin  and 
acetaminophen  in  a  single  dosage  unit 
for  OTC  use.  The  comment  contended 
that  because  of  the  complex 
pharmacokinetics  of  aspirin,  any 
combination  of  aspirin  and 
acetaminophen  should  be  subject  to  the 
requirements  of  a  new  drug  application 
{Ni)A).  Referring  to  a  study  by  Cotty  et 
al.  (Ref.  1),  the  comment  stated  that 
using  acetaminophen  and  aspirin 
together  results  in  higher  blood  levels  of 
aspirin  than  when  the  same  quantity  of 
aspirin  is  administered  alone. 

Other  comments  supported  the 
recommended  provision  for  combining 
aspirin  and  acetaminophen.  These 
comments  stated  that  such  a 
combination  should  not  be  precluded 
and  may  be  useful  by  sparing  the  side 
effects  of  each  ingredient.  One  comment 
also  referred  to  the  srudy  by  Cotty  et  al. 
(Ref.  1)  and  argued  that  concomitant  use 
of  aspirin  and  acetaminophen  resulted 
in  higher  blood  levels  of  unhydrolyzed 
aspirin,  and  not  total  salicylate,  and  that 
except  for  "very  specific  side  effects" 
this  should  not  be  associated  with  an 
increase  in  overall  toxicity. 

The  study  by  Cotty  et  al.  (Ref.  1) 
indicates  that  acetaminophen 
administered  with  aspirin  appeared  to 
increase  blood  concentrations  of 
unhydrolyzed  aspirin.  These 
investigators  expected  no  increase  in 
toxicity  because  the  toxicities  of 
salicylic  acid  and  aspirin  are  similar. 
They  concluded  that  the  increase  in 
aspirin  blood  concentration  and 
duration  would  be  expected  "to  produce 
a  net  increase  in  pharmacologic  activity 
over  the  sum  of  the  activities  of  the 
individual  drugs  administered  alone" 
because  aspirin  is  a  more  potent 
analgesic  than  salicylic  acid.  However, 
this  conclusion  is  not  supported  by  the 
results  of  a  study  by  Wallenstein  (Ref. 
2).  This  study  demonstrated  that  a 
subtherapeutic  combination  of  210  mg 
aspirin  and  150  mg  acetaminophen  (a 
360-mg  total]  was  essentially  equivalent 
in  analgesic  effect  to  360  mg  of  either 
ingredient  alone  and  that  420  mg  aspirin 
combined  vvith  300  mg  acetaminophen 
was  essentially  equivalent  in  analgesic 


effect  to  720  mg  of  either  ingredient 
alone. 

After  evaluating  the  studies  discussed 
above,  the  agency  concludes  that  the 
combination  containing  325  mg  each  of 
aspirin  and  acetaminophen  does  not 
increase  the  overall  toxicity  of  either 
ingredient  in  adults.  (For  a  discussion  of 
the  use  of  OTC  internal  analgesic- 
antipyretic  combination  drug  products  in 
children,  see  comment  66  below.)  The 
data  provided  do  not  support  the 
comment's  contention  that  because  of 
the  "complex  pharmacokinetics  of 
aspirin,"  combinations  of  aspirin  and 
acetaminophen  should  be  subject  to  the 
requirements  of  an  NDA.  Therefore  the 
Panel's  provision  for  a  combination 
containing  a  325-mg  minimal  effective 
dose  each  of  aspirin  and  acetaminophen 
is  being  proposed  in  this  monograph. 
However,  unlike  the  Panel's 
recommendation  in  §  343.20(a)  (1)  and 
(2),  the  tentative  final  monograph  does 
not  require  that  325  mg  of  each 
ingredient  be  contained  in  a  single 
dosage  unit.  (See  comment  72  below.) 
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66.  Two  comments  urged  that  dosage 
schedules  for  children  under  12  years  of 
age  be  provided  in  §  343.20  (b)  and  (c) 
for  the  permitted  OTC  internal  analgesic 
combination  drug  products 
recommended  by  the  Panel  in 
§  343.20(a).  The  comments  asserted  that 
the  Panel's  recommendations 
unnecessarily  restrict  product  use  by 
specifying  only  adult  dosages  for 
analgesic  or  antipyretic  combinations 
and  that  this  position  contradicts  other 
sections  of  the  recommended 
monograph  in  which  children's  dosages 
are  specified  by  age  groups  for  single 
ingredient  products,  e.g..  S  343.10(a) 
(l)(i)  and  (2). 

The  agency  is  concerned  about  the 
risks  that  may  be  associated  with  the 
use  of  analgesic-antipyretic 
combinations  in  children.  For  example. 
Bickers  and  Roberts  observed  a  case  of 
intoxication  in  a  5V2-year-old  child  after 
a  combined  regimen  of  300  mg  aspirin 
and  300  mg  acetaminophen,  alternating 
every  2  hours  for  fever  (Ref.  1).  (Each 
drug  was  given  individually  every  4 
hours.)  The  authors  pointed  out  that, 
although  many  of  the  findings  in  the 
patient  were  characteristic  of  "simple" 


poisoning  with  either  drug  alone,  this 
particular  case  presented  difficulties  in 
diagnosis,  prognosis,  and  treatment 
strategy. 

Although  this  patient's  medication 
history  involved  more  than  the 
combined  regimen  of  aspirin  and 
acetaminophen,  the  agency  shares  the 
authors'  concerns  about  intoxication 
from  a  combined  regimen  of  aspirin  and 
acetaminophen  in  children  and  notes 
their  contention  that  the  basis  for 
prescribing  such  a  regimen  is  wholly 
inadequate.  In  addition,  the  only 
combinations  provided  for  in  this 
tentative  final  monograph  contain 
acetaminophen  with  aspirin  or  other 
salicylates.  Because  the  agency  is  not 
aware  of  any  data  supporting  the  safe 
use  of  such  analgesic  combinations  in 
children  or  any  such  combinations 
marketed  for  children,  combinations  of 
analgesic-antipyretic  ing.'-edients  in 
S  343.20(a)  are  not  being  proposed  for 
use  by  children  under  12  years  of  age  in 
the  tentative  final  monograph. 

Internal  analgesic  combinations 
containing  nonanalgesic  ingredients  in 
§  343.20(b)  in  this  tentative  final 
monograph  and  the  pediatric  (or 
children's)  dosages  of  such  products  m  ill 
have  to  comply  with  the  children's 
analgesic  dosages  included  in  the  final 
monograph  for  OTC  internal  analgesic 
drug  products.  (See  comment  67  below 
for  further  discussion  of  combination 
drug  products  containing  analgesic  and 
cough/cold  ingredients.) 
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67.  One  comment  objected  to  the 
Panel's  recommendation  that 
combination  products  be  labeled  to 
reflect  all  of  the  approved 
pharmacological  activities  of  the  active 
ingredients  (42  FR  35370).  The  comment 
maintained  that  such  labeling  on  a 
combination  product  containing  active 
ingredients  intended  to  relieve  different 
symptoms,  such  as  those  of  the  common 
cold,  would  be  confusing  and  misleading 
to  consumers  because  they  might  think 
the  product  should  be  used  only  when 
all  the  symptoms  are  present.  The 
comment  stated  that  a  combination 
product  containing  an  analgesic- 
antipyretic  ingredient  should  not  be 
avoided  because  a  single  symptom  of 
only  pain  or  fever  is  present  rather  than 
both  symptoms.  The  comment 
recommended  that  the  phrase  in 
S  343.20(d)(1).  (2),  (3).  and  (4)  that  states 
"*  *  *  the  product  is  labeled  for  the 
concurrent  symptoms  involved.  *  •  •" 
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be  replaced  by  the  following  statement: 
"The  product  must  be  labeled  to  reflect 
all  of  the  proven  pharmacological 
activities  of  the  active  ingredient(s) 
consistent  with  the  recommended  use  of 
the  product." 

The  agency  agrees  that  a  combination 
product  containing  an  analgesic- 
antipyretic  ingredient  should  not  be 
avoided  just  because  an  individual  has  a 
single  symptom  of  pain  or  fever,  rather 
than  both  symptoms.  As  discussed  in 
comment  16  above,  the  indications 
statement  for  analgesic-antipyretic 
ingredients  in  §  343.50(a)(1)  is  being 
revised  to  allow  manufacturers 
flexibility  in  stating  the  uses  for  these 
ingredients. 

The  agency  recognizes  that 
combination  products  may  be  intended 
for  use  by  a  specific  target  population, 
such  as  consumers  who  are  suffering 
from  the  common  cold  with  minor  pain 
or  fever.  The  agency  believes  that  the 
labeling  for  such  combinations  should 
reflect  the  principal  intended  use(s)  of 
the  product  (e.g.,  pain  reliever-fever 
reducer  and  nasal  decongestant).  Such 
labeling  should  be  consistent  with  the 
approved  indications  for  the  active 
ingredients,  but  would  not  be  required  to 
contain  all  of  the  indications. 

The  agency  believes  that  labeling 
specific  to  analgesic/cough-cold 
combinations  need  only  appear  in  one 
monograph,  which  should  be  the  one 
most  pertinent  to  the  intended  target 
population  of  the  combination  product. 
Therefore,  the  agency  has  determined 
that  the  labeling  for  analgesic/cough- 
cold  combination  products  should  be 
included  in  the  combinations  segment  of 
the  cough-cold  tentative  final 
monograph,  which  was  published  in  the 
Federal  Register  of  August  12, 1988  (53 
FR  30522).  Accordingly,  the  Panel's 
specific  recommendations  in 
§  343.20(d)(1).  (2),  (3).  and  (4)  of  its 
monograph  are  not  being  addressed  in 
this  tentative  final  monograph. 
However,  the  agency  has  included  a 
statement  in  the  combinations  section 
(§  343.60(b))  of  this  tentative  final 
monograph  stating  basically  what  the 
comment  requested,  i.e.,  that  the 
labeling  of  the  product  states  the 
indications  for  each  ingredient  in  the 
combination,  as  established  in  the 
indications  section  of  the  applicable 
OTC  drug  monographs.  Further,  the 
agency  has  stated  in  §  343.60(b)(3)  that 
for  analgesic-antipyretic/cough-cold 
combinations,  the  indications  stated  in 
the  cough-cold  monograph  should  be 
used. 

68.  One  comment  objected  to  the  word 
"essential"  in  the  following  statement  in 
the  Panels  report  (42  FR  35370): 
"*  *  *  that  marketed  products  contain 


only  those  ingredients  essential  to  the 
product."  The  comment  argued  that  the 
word  "essential"  is  too  restrictive  for 
OTC  drug  products.  The  comment 
maintained  that  some  consumers  might 
consider  inactive  ingredients 
nonessential,  but  other  consumers 
consider  these  ingredients,  such  as  a 
color  or  a  flavor,  essential  to  their 
acceptance  of  the  product  and  their 
compliance  with  the  directions  for  use. 
The  comment  recommended  that 
excipients  that  contribute  to  patient 
acceptance  of  a  product  be  permitted, 
along  with  those  excipients  necessary  to 
prepare  the  final  dosage  form  and 
provide  stability  and  availability. 
The  phrase  regarding  essential 
ingredients  was  actually  part  of  a 
recommendation  by  the  Cough-Cold 
Panel,  with  which  the  Internal  Analgesic 
Panel  concurred  (43  FR  35370).  The 
Internal  Analgesic  Panel  stated  that  it 
was  aware  of  the  inclusion  of  inactive 
ingredients  in  marketed  drug  products 
as  "fillers,  coatings,  colorants,  vehicles, 
aromatics,  binders,  sweeteners, 
flavoring  agents,  etc."  and  that  "Such 
inactive  ingredients  are  acceptable  for 
marketing  purposes  provided  they  are 
pharmacologically  inert  and  do  not 
adversely  affect  the  bioavailability  of 
the  active  ingredients  *  *  *."(See43FR 
35370.) 

The  OTC  drug  review  is  an  active,  not 
an  inactive,  ingredient  review.  The  OTC 
panels  occasionally  made 
recommendations  with  respect  to 
inactive  ingredients;  however,  these 
recommendations  were  made  for  public 
awareness  and  comment  and  were  not 
intended  to  be  included  in  the  OTC  drug 
monographs.  Although  not  included  in 
OTC  drug  monographs,  inactive 
ingredients  must  meet  the  requirements 
of  §  330.1(e)  that  they  be  ingredients  that 
are  safe  and  do  not  interfere  with  the 
effectiveness  of  the  product  or  with  tests 
to  be  performed  on  the  product. 
69.  One  comment  stated  that 
§§  343.10(a)(2)  and  343.12(a)(2)  of  the 
Panel's  recommended  monograph  are 
inconsistent  with  S  341.20(e)  of  the 
Cough-Cold  Panel's  recommended 
monograph.  The  comment  requested 
that  §  341.20(e)  be  revised  to  allow 
children's  dosages  for  combination 
products  containing 
phenylpropanolamine,  a  nasal 
decongestant,  and  analgesic-antipyretic 
active  ingredients.  The  comment 
suggested  a  revision  in  the 
phenylpropanolamine  dosage  to  be 
consistent  with  the  children's  dosage  of 
analgesic-antipyretic  active  ingredients. 
This  comment  was  submitted  to  both 
the  OTC  internal  analgesic  and  the  OTC 
cough-cold  rulemakings.  Adjustment  of 
the  dosage  of  phenylpropanolamine  will 


be  addressed  in  a  future  issue  of  the 
Federal  Register  in  an  amendment  to  the 
nasal  decongestant  portion  of  the  cough- 
cold  tentative  final  monograph.  The 
comment  was  also  addressed  in  the 
cough-cold  combination  drug  products 
tentative  final  monograph  (see  comment 
60  at  53  FR  30550). 

70.  Citing  sections  201  (p),  502(f),  and 
505(b)  of  the  act  (21  U.S.C.  321  (p).  352(f). 
and  355(b)),  one  comment  contended 
that  the  safety  and  effectiveness  of  a 
combination  drug  product  as  a  whole 
should  be  the  criteria  by  which  it  is 
judged,  rather  than  the  safety  and 
effectiveness  of  its  individual  active 
ingredients.  The  comment  stated  that 
clinical  testing  of  the  contribution  of 
each  ingredient  in  a  combination  drug 
product  would  cause  unnecessary 
expense  for  the  manufacturer  of  the 
product.  The  comment  suggested  an 
alternative  combination  policy  that 
would  allow  any  number  of  ingredients 
to  be  included  in  a  combination  drug 
product  in  any  quantity  up  to  their 
maximum  OTC  dosage  level  as  single 
ingredients,  provided  that  the 
ingredients  would  not  add  a  significant 
risk  of  harm  from  use  or  neutralize  the 
effectiveness  of  other  ingredients  in  the 
product.  Based  upon  this  suggestion,  the 
comment  requested  Category  I  status  for 
a  combination  drug  product  containing 
aspirin,  acetaminophen,  salicylamide, 
and  caffeine,  noting  that  the  Panel 
classified  as  Category  III  both 
salicylamide  and  caffeine  as  analgesic 
adjuvants  (42  FR  35483  and  35486). 

The  OTC  drug  review  regulation  for 
OTC  combination  drug  products  in 
§  330.10(a)(4)(iv)  (21  CFR 
330.10(a)(4)(iv)),  which  implements 
provisions  of  the  act,  states  that: 

An  OTC  drug  may  combine  two  or  more 
safe  and  effective  active  ingredients  and  may 
be  generally  recognized  as  safe  and  effective 
when  each  active  ingredient  makes  a 
contribution  to  the  claimed  effect(s);  when 
combining  of  the  active  ingredients  does  not 
decrease  the  safety  or  effectiveness  of  any  of 
Ihe  individual  active  ingredients;  and  when 
the  combination,  when  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use.  provides  rational  concurrent 
therapy  for  a  significant  proportion  of  the 
target  population. 

The  requirements  for  OTC 
combination  drug  products  have  been 
further  delineated  in  the  agency's 
"General  Guidelines  for  OTC  Drug 
Combination  Products"  (Ref.  1).  Item  4 
under  these  guidelines  states: 

An  ingredient  claimed  to  be  a 
pharmacological  adjuvant  (i.e.,  to  enhance  or 
otherwise  alter  the  effect  of  another  active 
ingredient)  will  be  considered  an  active 
ingredient  Such  an  ingredient  may  be 
included  in  addition  to  one  or  more  principal 


active  ingredients  only  if  it  meets  the 
combination  policy  in  all  respects. 

Item  5  under  the  OTC  combination 
drug  product  guidelines  states: 

In  some  cases  an  ingredient  may  be 
appropriate  for  use  only  in  a  specific 
combination  or  data  may  be  available  only  to 
support  the  use  of  the  ingredient  in 
combination  but  not  as  a  single  ingredient.  In 
such  cases  the  ingredient  will  l>e  placed  in 
Category  I  for  use  only  in  permissible 
combinations  and  not  as  a  single  ingredient. 

Both  salicylamide  and  caffeine  are 
being  classified  as  Category  III 
ingredients  in  this  tentative  final 
monograph  (see  comments  91  and  93 
below).  However,  if  data  were 
submitted  to  show  that  either  or  both  of 
these  ingredients  contributed  to  the 
claimed  e^ect  of  the  combination,  the 
ingredient(s)  could  be  included  in  the 
combination  in  accordance  with  the 
guidelines. 
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71.  One  comment  argued  that  although 
the  Panel  placed  aspirin, 
acetaminophen,  and  several  other 
analgesics  in  Category  I,  none  of  the 
combinations  that  are  commonly  used 
for  headache  has  been  classified  as 
Category  I.  The  conunent  urged  that 
such  combinations  be  kept  on  the  OTC 
market  because  they  have  been 
commonly  used  and  have  met  individual 
needs  where  single-ingredient  products 
did  not.  (The  comment  did  not  name  any 
specific  products.) 

Because  the  comment  did  not  name 
any  specific  combination  drug  products 
or  provide  data  on  them,  the  agency  is 
unable  to  consider  the  comment's 
arguments  at  this  time.  As  previously 
mentioned,  the  regulations  for  OTC 
combination  drug  products  have  been 
supplemented  by  "General  Guidelines 
for  OTC  Drug  Combination  Products" 
(see  comment  70  above).  The  status  of 
OTC  analgesic  combinations  will  be 
determined  according  to  the  regulations 
and  these  supplementary  guidelines. 

72.  Several  comments  disagreed  with 
the  Panel's  recommendations  in 

§§  343.20  (a),  (b).  and  (c)  that  would 
permit  combinations  of  two  Category  I 
internal  analgesic-antipyretic 
ingredients  only  at  the  dosage  limits 
specified  and  in  a  single  large  dosage 
unit.  One  comment  contended  that  each 
analgesic  ingredient  in  a  combination 
should  be  permitted  in  lower  than 
effective  doses  when  such  a 
combination  can  achieve  a  therapeutic 
effect  similar  to  the  higher  quantity  of  a 


single  ingredient.  Other  comments 
objected  to  combining  the  ingredients 
into  a  single  large  dosage  unit.  These 
comments  requested  that 
pharmaceutical  manufacturers  be 
allowed  to  divide  the  dosage  between 
two  smaller  dosage  units,  with  labeling 
directing  consumers  to  take  two  dosage 
units  per  dose.  The  comments  contended 
that  one  large  dosage  unit  would  be 
difficult  to  swallow  and  may  lead  to 
overdosage  by  consumers  who  are  used 
to  taking  two  tablets  per  dose.  The 
comments  also  argued  that  such  a 
requirement  would  burden 
pharmaceutical  manufacturers  and 
consumers  with  increased  costs 
associated  with  retooling  machinery 
used  to  make  the  larger  dosage  unit, 
redesigning  packaging,  etc. 

The  Panel  recommended  that  only 
combinations  containing  the  minimal 
effective  adult  dose  of  each  analgesic- 
antipyretic  ingredient  be  permitted.  In 
the  absence  of  data  demonstrating  that 
amounts  less  than  the  minimum 
effective  dose  contribute  to 
effectiveness,  the  agency  concurs  with 
this  recommendation  as  it  applies  to 
dosage  level.  However,  the  agency  does 
not  believe  it  is  necessary  to  place 
specific  restrictions  on  the  amounts  of 
active  ingredients  to  be  contained  in  a 
single  dosage  unit,  provided  the 
product's  recommended  dosage  meets 
monograph  conditions.  The  agency 
agrees  with  the  comment  that 
pharmaceutical  manufacturers  should  be 
allowed  to  divide  the  dose  of  a 
combination  product  into  more  than  one 
dosage  tinit  with  compensating 
directions  for  use.  For  example,  the 
dosage  for  a  tablet  containing  162.5  mg 
of  aspirin  and  162.5  mg  of 
acetaminophen  would  be  two  tablets  per 
dose,  thus  meeting  the  minimum 
effective  dosage  requirements  for  each 
ingredient.  Thus,  the  Panel's 
recommendation  for  a  single  dosage  unit 
to  contain  the  minimal  effective  dosage 
of  each  analgesic  ingredient  in 
§  343.20(a)  is  not  being  included  in  the 
tentative  final  monograph. 

In  addition,  the  agency  has  expanded 
the  allowable  combinations 
recommended  by  the  Panel  by  proposing 
in  5  343.20(a)  to  permit  a  range  of 
acceptable  amounts  of  active 
ingredients  beyond  the  minimum 
effective  dose  to  be  contained  in 
combination  products.  Based  on  the 
quantities  of  active  ingredients  in  the 
products,  the  dosage  schedules  for 
analgesic-antipyretic  combinations  must 
comply  with  the  dosages  provided  in 
S  343.60(d)(1)  (i)  or  (ii)  under  the 
directions  for  use.  (See  also  comment  65 
above.) 


With  regard  to  the  combinations  of 
analgesic-antipyretic  ingredients,  the 
Panel  based  its  recommendations  on  the 
review  of  single  Category  I  ingredients 
as  well  as  on  data  submitted  on 
combination  products.  After  the  Panel's 
report  was  published  in  July  1977,  the 
agency  published  "General  Guideline 
for  for  OTC  Drug  Combination 
Products"  (Ref.  1).  The  guidelines 
include  a  description  of  the  criteria  for 
the  combination  of  Category  I  active 
ingredients  from  the  same  therapeutic 
category  having  the  same  or  different 
mechanisms  of  action. 

The  agency  believes  that  the  Panels 
recommendations  for  Category  I 
classification  of  combining 
acetaminophen  with  aspirin  or  other 
Category  I  salicylates  is  in  accordance 
with  Item  2  of  the  OTC  combination 
drug  product  guidelines,  which  states: 

Category  I  active  ingredients  from  the  same 
therapeutic  category  that  have  different 
mechanisms  of  action  may  be  combined  to 
treat  the  same  symptoms  or  condition  if  the 
combination  meets  the  OTC  combination 
policy  in  all  respects  and  the  combination  is 
on  a  benefit-risk  basis,  equal  to  or  better  than 
each  of  the  active  ingredients  used  alone  at 
its  therapeutic  dose.  Such  combinations  may 
utilize  each  active  ingredient  in  full 
therapeutic  dosage  or  sub- therapeutic  dosage, 
as  appropriate. 

Therefore,  the  agency  proposes  to 
include  combinations  of  acetaminophen 
with  aspirin  or  other  Category  1 
salicylates  in  this  monograph  under 
§  343.20(a). 

With  regard  to  the  Panel's 
recommendations  of  combining  aspirin 
and  other  Category  I  salicylates  with 
each  other,  the  agency  finds  no  data 
referred  to  in  the  Panel's  report  to 
support  such  combinations  and  further 
finds  that  such  combinations  are  not  in 
accordance  with  the  guidelines  as 
described  in  Item  3,  which  states: 

Category  I  active  ingredient  from  the  same 
therapeutic  category  that  have  the  same 
mechanism  of  action  should  not  ordinarily  be 
combined  unlessjthere  is  some  advantage 
over  the  single  ingredients  in  terms  of 
enhanced  effectiveness,  safety,  patient 
acceptance,  or  quality  of  formulation.  They 
may  be  combined  in  selected  circumstances 
to  treat  the  same  symptoms  or  conditions  if 
the  combination  meets  the  OTC  combination 
policy  in  all  respects,  the  combination  offers 
some  advantage  over  the  active  ingredients 
used  alone,  and  the  combination  is,  on  the 
benefit-risk  basis,  equal  to  or  better  than 
each  of  the  active  ingredients  used  alone  at 
this  therapeutic  dose. 

In  addition,  following  publication  of 
the  Panel's  report  the  agency  has 
received  no  data  or  information  on  such 
combinations,  nor  is  aware  of  any  such 
OTC  drug  products  on  the  market. 
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Therefore,  the  agency  is  proposing  not  to 
include  analgesic-antipyretic 
combinations  that  contain  only 
salicylates  in  this  monograph.  The 
agency  invites  comment  on  this  position. 

Reference 

(1)  Food  and  Drug  Administration, 
"General  Guidelines  for  OTC  Drug 
Combination  Products,"  September  1978, 
Docket  No.  78D-0322,  Dockets  Management 
Branch. 

73.  One  comment  noted  that  the 
Panel's  recommendation  in  §  343.20  does 
not  provide  for  combinations  of 
analgesic-antipyretic  ingredients  with 
both  nasal  decongestants  and 
antihistamines,  although  provision  was 
made  for  combination  drug  products 
containing  an  analgesic-antipyretic 
ingredient  with  either  a  nasal 
decongestant  or  an  antihistamine.  The 
comment  asserted  that  information 
regarding  a  combination  drug  product 
containing  analgesic-antipyretic 
ingredients,  a  nasal  decongestant,  and 
an  antihistamine  was  submitted  to  the 
Panel  and  that  such  a  product  is 
consistent  with  the  Category  I 
combination  drug  products  allowed  in 
§  341.40(c)  of  the  advance  notice  of 
proposed  rulemaking  on  OTC  cough- 
cold  drug  products.  The  comment 
requested  that  such  a  combination  be 
incorporated  into  §  343.20  of  the 
recommended  OTC  internal  analgesic 
monograph. 

The  agency  has  determined  that  the 
categorization  of  combinations 
containing  antihistamine  and  nasal 
decongestant  ingredients  properly  falls 
within  the  scope  of  the  OTC  cough-cold 
drug  product  rulemaking.  As  mentioned 
in  comment  67  above,  the  agency 
addressed  combination  drug  products 
containing  antihistamine,  nasal 
decongestant,  and  analgesic-antipyretic 
active  ingredients  in  the  tentative  final 
monograph  for  cough-cold  combination 
drug  products.  (See  comment  47  at  53  FB. 
30540.) 

74.  One  comment  opposed  the  3-hour 
to  6-hour  dosage  interval  recommended 
by  the  Panel  for  acetaminophen  in 
§  343.10(b)(3)  because  it  is  incompatible 
with  the  4-hour  dosage  interval  for  nasal 
decongestants  and  precludes  the 
manufacture  of  a  combination  drug 
product  containing  acetaminophen  and 
a  nasal  decongestant.  The  comment  also 
argued  that  a  3-hour  or  a  6-hour  dosage 
interval  would  be  "foreign"  to  the  habits 
of  consumers,  physicians,  and 
pharmacists  and  would  undesirably 
affect  patient  compliance. 

The  tentative  final  monograph  on 
OTC  internal  analgesic  drug  products 
contains  dosage  schedules  of 
acetaminophen  based  on  4-hour  as  well 


as  3-hour  and  6-hour  intervals.  Thus, 
dosage  schedules  for  this  ingredient  that 
are  compatible  with  those  specified  for 
Category  I  oral  nasal  decongestants  can 
be  achieved.  The  agency  does  not 
believe  that  a  dosage  interval  of  every  6 
hours  would  be  foreign  to  the  habits  of 
consumers  or  would  have  an 
undesirable  effect  on  patient  compliance 
because  many  drugs  are  taken  at  &-hour 
intervals. 

C.  Comments  on  Definitions. 

75.  One  comment  proposed  that  the 
following  definition  be  included  in 

§  343.3:  "Powdered  aspirin  analgesic.  A 
powdered  form  of  aspirin  packaged  in 
individual  unit  doses." 

The  agency  notes  that  the  definitions 
recommended  by  the  P^nel  in  5  343.3  are 
general  in  nature  and  applicable  to  all 
dosage  forms,  and  thus  there  would 
have  been  no  reason  for  ti^e  Panpl4o 
include  a  definition  of  powdsrSa  aspirin. 
The  agency  sees  no  need  to  include  this 
definition,  and,  in  order  to  conform  with 
format  and  style  of  recently  published 
monographs,  the  definition  section  is 
being  revised  in  the  tentative  final 
monograph  to  contain  only  one 
definition:  analgesic-antipyretic  drug. 

76.  One  comment  requested  that  the 
definition  of  highly  buffered  aspirin  for 
solution  in  recommended  §  343.3(k)  be 
amended  from  "*  *  *  contains  at  least 
20  mEq  of  acid  neutralizing  capacity  per 
325  mg  of  aspirin  and  results  in  a  pH  of 
3.5  or  greater  at  the  level  of  the  initial  10 
minute  period  as  measured  by  the 
method  established  in  §  331.25  of  this 
chapter  *  *  *."  to  "*  *  *  provides  at 
least  15  mEq  of  acid  neutralizing 
capacity  as  measured  by  the  method 
established  in  §  331.26  of  this 
chapter  *  *  *."  The  comment  also 
requested  that  recommended 

§  343.20(d)(6),  which  refers  to  the 
combination  of  aspirin  with  an  antacid, 
be  revised  accordingly.  The  comment 
presented  data  to  show  that  a  currently 
marketed  highly  buffered  aspirin  for 
solution  product  has  less  than  20  mEq  of 
acid-neutralizing  capacity  per  325  mg 
aspirin  and  cited  a  submission  to  the 
Panel  showing  that  the  acid-neutralizing 
capacity  of  this  product  is  16.5  mEq 
when  tested  by  the  method  in  §  331.26 
(Ref.  1). 

After  reviewing  the  submission  to  the 
Panel  and  testing  the  marketed  product 
mentioned  by  the  comment,  the  agency 
agrees  that  the  product  has  less  than  20 
mEq  of  acid-neutralizing  capacity  per 
325  mg  aspirin.  The  agency  points  out 
that  an  average  of  5  mEq  is  the  minimal 
acid-neutralizing  capacity  required  for 
an  antacid  to  combine  with  the  residual 
gastric  acid  and  to  maintain  an  elevated 
pH  for  15  minutes  in  a  normal  subject. 


(See  the  advance  notice  of  proposed 
rulemaking  on  OTC  antacid  drug 
products  published  in  the  Federal 
Register  of  April  5. 1973  (38  FR  8717) ) 
Thus,  a  finished  product  must  have  an 
acid-neutralizing  capacity  of  at  least  5 
mEq  (8  331.10)  (21  CPU  331.10)  to  be 
labeled  as  an  antacid.  Highly  buffered 
aspirin  for  solution  exceeds  this 
requirement.  However,  this  is  only  one 
example  of  currently  marketed  drug 
products  that  contain  aspirin  with 
antacid  ingredients  (identified  in 
S  331.11)  in  sufficient  concentration  to 
provide  at  least  5  mEq  of  acid- 
neutralizing  capacity,  thereby  providing 
antacid  activity  in  addition  to  analgesic 
activity. 

The  agency  is  not  including  the 
Panel's  definition  in  5  343.3(k)  because 
this  information  is  contained  in 
§  343.20(b)(3)  of  this  tentative  final 
monograph  and  is  being  revised  to 
include  all  products  containing  aspirin 
with  antacids  that  are  generally 
recognized  as  safe  and  effective  (i.e., 
those  products  providing  at  least  5  mEq 
of  acid-neutralizing  capacity)  instead  of 
highly  buffered  aspirin  for  solution  only: 
"Aspirin  identified  in  S  343.10(b)(1)  may 
be  combined  with  any  antacid 
ingredient  identified  in  S  331.11  or  any 
combination  of  antacids  permitted  in 
accordance  with  S  331.10(a)  provided 
that  the  finished  product  meets  the 
requirements  of  S  331.10,  is  marketed  in 
a  form  intended  for  ingestion  as  a 
solution,  and  bears  labeling  indications 
in  accordance  with  S  343.60(b)(4)." 
Elsewhere  in  this  issue  of  the  Federal 
Register  the  agency  is  proposing  to 
amend  §  331.15  of  the  final  monograph 
on  OTC  antacid  drug  products  so  that 
the  combinations  of  antacids  with 
nonantacid  active  ingredients  listed 
therein  will  be  consistent  with  the 
combinations  being  proposed  in  this 
tentative  final  monograph,  (See  also 
comment  47  above.) 

The  comment  gave  no  reason  for 
excluding  the  antacid  test  in  §  331.25. 
This  test  should  precede  the  test  to 
determine  the  acid-neutralizing  capacity 
of  a  product  as  specified  in  S  331.26. 
Both  tests  are  required  under  S  331.10 
for  antacid  products  and  have  been 
retained  here  for  aspirin  with  antacid 
products. 

Reference 

(1)  OTC  Volume  030104. 

77.  One  comment  recommended  deleting 
the  pH  requirement  from  the  definition  of 
buffered  aspirin  in  S  343.3(j).  i.e., 

results  in  a  pH  of  3.5  or  greater  at  the 

level  of  the  initial  10-minute  period  as 
measured  by  the  method  established  in 
S  331.25  of  this  chapter  *  *  *."  The  comment 
argued  that  the  requirement  is  unnecessarily 


restrictive  because  it  is  not  crucial  to  the 
dennition.  Another  comment  stated  it  is 
unclear  whether  the  1.9  mEq  in  the  definition 
is  meant  to  be  measured  or  calculated,  and 
whether  it  refers  to  1.9  mEq  of  antacid 
ingredients  per  325  mg  aspirin  or  to  1.9  mEq 
of  acid-neutralizing  capacity  above  what  is 
needed  to  neutralize  the  aspirin.  This 
comment  also  stated  that  the  pH  requirement 
is  an  antacid  requirement  and  is 
inappropriate  for  a  buffered  aspirin  product 
because  buffered  aspirin  products  currently 
on  the  market  theoretically  do  not  contain 
sufficient  antacid  to  raise  the  pti  of  10  mL  of 
0.5  Normal  hydrochloric  acid  to  3.5. 

The  comment  suggested  a  revised 
definition  of  buffered  aspirin  to  replace 
the  one  recommended  in  §  343.3{j)  and 
gave  details  for  a  testing  procedure  to 
replace  the  one  in  the  Panel's  report  at 
42  FR  35488,  which  is  the  same  as  the 
procedure  specified  in  §  331.26.  The 
comment  stated  that  the  test  it  suggested 
would  eliminate  poorly  formulated  or 
unstable  products  that  contain  an 
ineffective  or  partially  reactive  antacid. 

The  agency  is  proposing  only  one 
definition  in  the  tentative  final 
monograph:  Analgesic-antipyretic  drug. 
Therefore  the  comment's  request  will 
not  be  discussed  in  the  context  of  the 
monograph  definitions.  However, 
S  343.10(b)(2)  of  this  tentative  final 
monograph  contains  the  same 
information  as  the  Panel's  definition  and 
specifies  for  buffered  aspirin  that 
"*  •  *  the  finished  product  contains  at 
least  1.9  millequivalents  of  acid- 
neutralizing  capacity  per  325  mg 
aspirin  *  *  *."  Because  the  finished 
product  is  to  be  tested,  there  must  be 
sufficient  antacid  ingredients  added  to 
the  product  so  that  the  finished  product 
provides  the  specified  acid-neutralizing 
capacity. 

As  to  whether  the  acid-neutralizing 
capacity  should  be  measured  or 
calculated,  it  is  apparent  the  Panel 
intended  the  acid-neutralizing  capacity 
to  be  measured,  i.e.,  experimentally 
determined,  because  it  specified  a  test 
for  measuring  acid-neutralizing  capacity 
(42  FR  35487  and  35488).  Because  the 
method  of  manufacture  or  other  factors 
may  affect  the  acid-neutralizing 
capacity,  the  theoretical  acid- 
neutralizing  capacity  of  a  buffered 
aspirin  product  may  be  different  from 
the  experimentally  determined  capacity. 
Therefore,  the  acid-neutralizing  capacity 
is  to  be  experimentally  determined 
(measured). 

The  requirements  for  initial  pH 
determination  in  §  331.25  were  devised 
for  antacids,  and  not  all  buffered  aspirin 
products  contain  sufficient  quantities  of 
antacid  ingredients  so  that  the  finished 
product  provides  antacid  activity. 
Consequently,  buffered  aspirin  products 


should  not  be  required  to  meet  all  of  the 
standards  of  the  antacid  monograph. 

To  determine  the  acid-neutralizing 
capacity  of  the  product,  however,  the 
procedure  established  in  S  331.26  must 
be  followed.  The  agency  points  out  that 
data  submitted  to  the  Panel  show  that  a 
well-formulated  buffered  aspirin  product 
provides  1.9  mEq  of  acid-neutralizing 
capacity  when  measured  by  the  method 
established  in  S  331.26  (Refs.  1  and  2). 
After  testing  buffered  aspirin  products 
according  to  S  331.26  and  the  comment's 
method,  the  agency  has  determined  that 
the  products  provide  1.9  mEq  of  acid- 
neutralizing  capacity  when  measured  by 
either  method.  However,  the  method  in 
S  331.26  is  more  discriminating.  The 
agency  concludes  that  the  comments 
have  not  presented  sufficient  reasons  for 
replacing  the  established  procedure  in 
S  331.26  with  the  suggested  procedure. 
Accordingly,  the  agency  will  retain  the 
procedure  in  S  331.26. 

Based  upon  the  above  discussion  and 
for  clarity,  the  Panel's  recommended 
S  343.20(d)(7)  (redesignated 
§  343.10(b](2J  in  this  tentative  final 
monograph)  is  being  revised  as  follows: 
"Buffered  aspirin.  Aspirin  identified  in 
paragraph  (b)(1)  of  this  section  may  be 
buffered  with  any  antacid  ingredient(s) 
identified  in  S  331.11  provided  that  the 
finished  product  contains  at  least  1.9 
millequivalents  of  acid-neutralizing 
capacity  per  325  milligrams  of  aspirin  in 
accordance  with  S  331.26." 

References 

(1)  OTC  Volume  030136. 

(2)  OTC  Volume  030137. 

H.  Comments  on  Effects  of  Product 
Formulations  on  Drug  Absorption  and 
Pharmacologic  Effectiveness 

78.  One  comment  argued  that  OTC 
aspirin  rectal  suppositories  should  be 
classified  as  Category  I.  The  comment 
maintained  that  their  long  history  of  use 
and  administration  to  hospital  patients 
who  are  unable  to  use  oral  dosage  forms 
of  aspirin  have  shown  that  they  are 
effective  analgesic-antipyretic  drug 
products  and  have  produced  no 
evidence  of  rectal  irritation. 

The  comment  submitted  no  data  in 
support  of  its  argument.  The  Panel  noted 
that  the  rate  of  absorption  of  aspirin 
from  suppositories  was  slow  compared 
with  its  absorption  from  the  oral  tablet 
form  (42  FR  35377).  The  Panel  noted  that 
because  suppositories  may  have 
different  melting  or  dissolution  rates, 
therapeutic  levels  of  the  active 
ingredients  contained  in  these  dosage 
forms  can  be  unpredictably  high  or  low, 
ranging  potentially  from  therapeutically 
ineffectual  results  to  toxicity.  Thus,  the 
Panel  placed  OTC  analgesic  rectal 


suppositories  in  Category  III.  concluding 
that  additional  bioavailability  data  and 
evidence  concerning  possible  rectal 
irritation  are  needed  for  each 
suppository  formulation. 

The  agency  specifically  invites 
comment  and  submission  of  data  on 
OTC  analgesic  rectal  suppositories, 
particularly  data  on  bioavailability  and 
possible  recta]  irritation,  in  accordance 
with  the  discussion  on  testing  guidelines 
in  part  II.  paragraph  A.2.  below  and  with 
the  feedback  procedures  published  in 
the  Federal  Register  of  September  29, 
1981  (46  FR  47740).  In  the  absence  of 
such  data  at  this  time,  the  agency  is 
proposing  that  OTC  analgesic  rectal 
suppositories  remain  in  Category  III. 

79.  One  comment  stated  that  a  certain 
timed-release  aspirin  product  with  an 
approved  NDA  dating  from  1965  should 
not  be  included  in  an  OTC  drug 
monograph,  but  should  be  maintained  as 
a  new  drug  subject  to  an  approved  NDA. 

The  agency  agrees  with  the  comment. 
The  particular  product  in  question 
contains  650  mg  aspirin  in  a  timed- 
release  dosage  unit,  a  safe  amount  for  a 
single  dose.  However,  the  recommended 
dose  of  the  product  is  two  tablets, 
followed  by  one  to  two  tablets  everj  8 
hours.  A  2-tablet  dose  (1,300  mg) 
represents  a  quantity  of  active 
ingredient  which,  if  released  from  the 
tablets  at  one  time,  is  not  generally 
recognized  as  safe  for  a  single  dose  in 
OTC  drug  products.  (The  safe  maximum 
single  OTC  doses  for  aspirin,  as 
discussed  in  comment  53  above,  are  650 
mg  every  4  hours  or  1,000  mg  every  6 
hours.) 

The  agency  concludes  that  this  timed- 
release  aspirin  product  is  a  new  drug 
under  §  200.31  (21  CFR  200.31),  and  will 
remain  the  subject  of  an  approved  P>JD.^ 
and  not  be  included  in  the  monograph. 
Each  NDA  must  contain,  among  other 
information,  bioavailability  data 
showing  that  the  total  dose  of  the  active 
ingredient  is  released  at  a  safe  rate — 
that  is.  not  too  quickly  or  too  slowly. 

/.  Comments  on  Aspirin 

80.  One  comment  stated  that  the 
amount  of  aspirin  in  an  OTC  internal 
analgesic  drug  product  should  be  listed 
both  in  grains  and  milligrams,  with 
grains  shown  first  and  milligrams  shown 
parenthetically. 

Although  manufacturers  may 
voluntarily  list  quantities  of  active 
ingredients  in  either  grains  or  metric 
units  or  both,  the  agency  believes  that  it 
would  be  useful  for  manufacturers  to  list 
ingredients  in  metric  units.  The  Metric 
Conversion  Act  of  1975  (80  Stat.  1007) 
was  enacted  to  increase  voluntarily  the 
use  of  the  metric  system  of  weights  and 
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measures  in  the  United  States.  In 
support  of  this  policy,  the  agency  has 
developed  a  Compliance  Policy  Guide 
{Ref.  1)  to  establish  general  and  specific 
guidance  for  the  voluntary  use  of  metric 
units  of  quantity  on  the  labeling  of  FDA- 
regulated  commodities.  This  guide  states 
that  a  declaration  of  quantity  of 
contents  in  units  of  weight  is  expressed 
in  terms  of  the  kilogram,  gram, 
milligram,  or  microgram.  While 
historically  the  amount  of  aspirin  in  an 
OTC  internal  analgesic  drug  product 
was  listed  in  apothecary  units  (grains), 
based  on  the  Metric  Conversion  Act  of 
1975,  the  agency  is  encouraging  use  of 
milligram  units.  This  approach  is 
consistent  with  current  labeling  policy 
for  FDA-regulated  commodities. 

Reference 

(1)  "Metric  Declaration  of  Quantity  of 
Contents  on  Products  Labels."  reprint  of  Food 
and  Drug  Administration  Compliance  Policy 
Guide  7150.17, 1987. 

81.  One  comment  stated  that  the 
number  of  tablets  in  an  aspirin  product 
container  should  be  shown  on  the  label. 

The  agency  points  out  that  the 
declaration  of  net  quantity  of  contents 
of  an  OTC  drug  package  is  already 
provided  for  in  §  201.82(a)  (21  CFR 
201.62(a)),  which  states  that  the 
"•  *  *  quantity  of  drugs  in  tablet, 
capsule.  *  *  *  or  other  unit 
form  *  *  *  shall  be  expressed  in  terms 
of  numerical  count  *  *  *."  Thus  the 
number  of  tablets  in  an  aspirin  product 
container  is  required  to  be  shown  on  the 
label. 

82.  Several  comments  stated  that 
menstrual  blood  flow  might  be  increased 
by  the  ingestion  of  aspirin  products.  One 
comment  stated  that  many  women  use 
products  containing  aspirin  to  relieve 
pain  from  menstrual  cramps  and  that 
warnings  for  these  products  should 
indicate  that  aspirin  might  increase 
menstrual  blood  flow.  Another  comment 
stated  that  aspirin,  which  appears  to  be 
the  most  commonly  used  analgesic  for 
menstrual  cramps,  is  not  a  cause  of 
massive  uterine  bleeding. 

Based  on  available  information, 
aspirin  does  not  appear  to  affect  normal 
menstrual  blood  flow,  and  there  are  no 
data  demonstrating  that  a  warning  to 
that  effect  is  necessary.  The  agency  is 
aware  that  the  Miscellaneous  Internal 
Panel  reviewed  the  use  of  aspirin  for  the 
relief  of  pain  of  menstrual  cramps  and 
concluded  that  it  is  safe  for  such  use. 
(See  the  Federal  Register  of  December  7. 
1982:  47  FR  55076.)  Neither  that  Panel 
nor  the  Internal  Analgesic  Panel  was 
aware  of  any  evidence  that  aspirin 
increases  menstrual  blood  flow. 

The  direct  irritant  effects  of  aspirin 
upon  the  gastric  mucosa  and  its  effects 


upon  platelet  aggregation  have  been 
well  described  in  the  medical  literature, 
and  the  possible  adverse  effects  of 
aspirin  upon  postoperative  bleeding 
have  been  well  discussed  in  the 
literature.  It  is  recognized  that  doses  of 
aspirin  greater  than  the  recommended 
therapeutic  doses  may  reduce  plasma 
prothrombin  by  interfering  with  the  role 
of  vitamin  K  in  the  production  of 
prothrombin  and  decreasing  platelet 
aggregation,  thus  prolonging  the 
coagulation  process  (42  FR  35384). 
However,  these  effects  seem  to  be 
unrelated  to  those  involved  in  normal 
menstrual  blood  flow. 

83.  One  comment  stated  that  there 
was  no  mention  in  the  Panel's 
recommended  monograph  of  the  "unique 
safety"  of  the  powder  dosage  form  of 
aspirin  compared  with  other  dosage 
forms.  The  comment  attributed  the 
safety  of  aspirin  powders  to  their 
physical  form  and  packaging  and 
presented  data  to  show  that  there  have 
been  only  a  few  accidental  ingestions  of 
aspirin  powders  compared  with  a  large 
number  of  accidental  ingestions  of  other 
forms  of  aspirin.  The  comment  also 
pointed  out  that  the  Consumer  Product 
Safety  Commission  (CPSC)  exempted 
aspirin  powders  from  the  safety 
packaging  requirements  of  the  Poison 
Prevention  Packaging  Act. 

No  attempt  has  been  made  in  the 
tentative  final  monograph  to  compare 
the  safety  of  dosage  forms;  such  a 
comparison  is  not  the  intent  of  the  OTC 
drug  review.  The  comment's  discussion 
is  not  related  to  the  Panel's  or  the 
agency's  conclusions  on  the  absorption 
and  pharmacologic  effectiveness  of 
aspirin  powders  and  therefore  provides 
no  basis  for  revising  the  Panel's 
recommended  monograph. 

/  Comment  on  Acetaminophen 

84.  One  comment  disagreed  with  the 
Panel's  recommendation  that  the 
standards  for  child-resistant  safety 
closures  for  aspirin  products,  as  set  forth 
in  regulations  (16  CFR  1700.15  (a),  (b), 
and  (c))  established  according  to  the 
Poison  Prevention  Packaging  Act  of 
1970,  should  apply  to  acetaminophen 
products  as  well.  This  comment 
requested  an  exemption  for  liquid 
dosage  forms  of  acetaminophen 
containing  less  than  1  g  of 
acetaminophen  per  fluid  ounce  (oz). 
Several  comments  agreed  with  the  Panel 
and  noted  that  the  CPSC  proposed  in  the 
Federal  Register  of  February  3, 1978  (43 
FR  4632)  to  require  child-resistant 
packaging  for  acetaminophen 
preparations  containing  more  than  1  g  of 
acetaminophen  in  a  single  package. 

CPSC,  and  not  FDA,  regulates  child- 
resistant  packaging.  CPSC  issued  a  final 


rule  in  the  Federal  Register  of  August  31. 
1979  (44  FR  51211).  requiring  child- 
resistant  packaging  for  acetaminophen- 
containing  preparations  in  oral  dosage 
form  containing  more  than  1  g  of 
acetaminophen  in  a  single  package.  This 
requirement  became  effective  on 
February  27. 1980  for  acetaminophen 
products  packaged  after  that  date,  with 
the  following  exceptions:  Effervescent 
acetaminophen  preparations  and 
acetaminophen  preparations  in  powder 
form.  The  comment  requesting  an 
exemption  for  liquid  acetaminophen 
products  with  less  than  1  g  of 
acetaminophen  per  fluid  oz  submitted 
the  same  request  to  CPSC.  which,  in 
turn,  addressed  this  issue  in  its  final  rule 
and  denied  the  comment's  request  for 
exemption  (44  FR  51213).  FDA  concurs 
with  that  decision. 

K.  Comment  on  Antipyrine 

85.  One  comment  submitted  data  to 
upgrade  the  Category  III  status  of 
antipyrine  to  Category  I  and  to  eliminate 
the  Panel's  recommendation  of  a  single 
975-mg  dose  of  antipyrine  per  24-hour 
period.  The  data  consisted  of  three 
papers  on  the  metabolism,  including  the 
half-life,  of  antipyrine  in  animals  and 
humans  and  addressed  the  metabolism 
of  antipyrine  in  blacks  (Refs.  1.  2.  and  3). 
The  comment  stated  that  "these  studies 
provide  assurance  that  a  total  daily 
dosage  schedule  of  3.000  mg  or  even 
4,000  mg  of  antipyrine  would  not  result 
in  excessively  high  blood  levels,  in  spite 
of  the  acknowledged  extended  half-life 
of  the  drug." 

The  agency  has  reviewed  the  data 
cited  by  the  comment  and  concludes 
that  the  data  are  insufficient  to  justify 
Category  I  status  for  antipyrine.  None  of 
the  studies  provided  any  significant  data 
to  show  that  antipyrine  is  safe  after 
repeated  doses  or  to  justify  changing  the 
Panel's  recommendation  of  one  single 
975-mg  dose  per  24  hours. 

The  agency  agrees  with  the  Panel  that 
more  data  are  needed  on  the  safety  of 
antipyrine  and  is  proposing  that  this 
ingredient  remain  classified  as  Category 
III.  Because  of  its  long  half-life,  studies 
on  antipyrine  should  address  the 
amount  of  this  drug  that  can  be  safely 
given  within  24  hours  and  determine  an 
appropriate  dosage  interval  to  prevent  a 
toxic  amount  of  the  drug  from 
accumulating  in  the  body.  In  addition,  in 
order  to  determine  sensitivity  to 
antipyrine,  epidemiological  studies 
should  be  conducted  that  consider 
pharmacogenetic  factors  and  include 
several  racial  groups. 

The  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  4). 
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L.  Comment  on  Quinine 

86.  One  comment  stated  that  despite 
the  side  effects  (such  as  ringing  in  the 
ears,  headache,  nausea,  and  visual 
disturbances]  of  quinine  in  large  doses 
(e.g.,  2  g  per  day),  it  is  effective  at  much 
lower  doses  for  nocturnal  leg  cramps 
and  should  remain  available  OTC  for 
this  use.  In  support  of  its  position,  the 
comment  cited  "The  Pharmacological 
Basis  of  Therapeutics."  edited  by 
Goodman  and  Gilman  (Ref.  1).  which 
states  that  the  dose  of  quinine  for 
nocturnal  leg  cramps  is  200  to  300  mg 
before  retiring. 

The  agency  is  aware  of  the  nocturnal 
leg  cramp  dosage  for  quinine  given  in 
the  reference  cited  by  the  comment.  The 
use  of  quinine  for  nocturnal  leg  cramps 
has  been  addressed  by  the 
Miscellaneous  Internal  Panel  in  the 
advance  notice  of  proposed  rulemaking 
entitled,  "Quinine  for  the  Treatment  of 
Nocturnal  Leg  Muscle  Cramps  for  Over- 
the-Counter  Human  Use,"  published  in 
the  Federal  Register  of  October  1, 1982 
(47  FR  43562).  The  agency  concurred  in 
the  Panel's  classification  of  quinine  for 
this  use  in  Category  III  in  the  tentative 
final  monograph  published  in  the 
Federal  Register  of  November  8, 1985  (50 
FR  46588). 

The  agency  also  agrees  with  the 
Internal  Analgesic  Panel's  conclusions 
that  the  risk  of  toxic  effects  of  quinine 
on  the  skin  (e.g.,  rashes]  and  on  the 
gastrointestinal,  nervous,  and 
cardiovascular  systems  outweighs  its 
benefit  in  relieving  pain  or  fever.  In  fact, 
the  reference  cited  by  the  comment 
describes  the  toxicity  of  quinine  and 
does  not  include  analgesic,  antipyretic, 
or  antirheumatic  actions  as  therapeutic 
uses  for  this  drug  (Ref.  1).  The  agency 
concurs  with  the  Panel,  and  is  proposing 
in  this  tentative  final  monograph  that 
quinine  is  Category  II  when  labeled  for 
any  OTC  antipyretic  or  internal 
analgesic  use  other  than  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps. 


Reference 

(1)  "The  Pharmacological  Basis  of 
Therapeutics,"  5th  Ed.,  edited  by  L.S. 
Goodman,  and  A.  Gilman.  MacMillan 
Publishing  Co.,  Inc.,  New  York,  pp.  1062-1065, 
1975. 

M.  Comments  on  Salsalate 

87.  One  comment  requested 
clarification  of  the  status  of  salsalate. 
stating  that  in  the  table  of  active 
ingredients  (42  FR  35350)  this  ingredient 
is  classified  as  Category  III  for  analgesic 
effectiveness,  but  is  classified  in  the 
active  ingredients  section  as  a  Category 
III  analgesic  for  both  safety  and 
effectiveness  (42  FR  35443). 

The  table  of  active  ingredients  should 
have  shown  Category  III  status  of 
salsalate  as  an  antirheumatic, 
antipyretic,  and  analgesic  for  both 
safety  and  effectiveness.  The  Panel's 
classification  of  salsalate  as  an 
analgesic  is  correct  (42  FR  35443),  but  it 
should  have  also  been  shown  as 
Category  III  for  both  safety  and 
effectiveness  as  an  antipyretic  and  an 
antirheumatic  (42  FR  35452  and  35468). 

The  Panel's  position  on  the 
categorization  of  salsalate  can  be 
clarified  by  reviewing  the  minutes  of  the 
Panel's  28th  meeting.  These  minutes 
state  that  "the  Panel  concluded  that 
salsalate  should  remain  in  Category  III 
on  the  basis  of  insufficient  evidence  of 
safety  and  effectiveness."  Furthermore, 
the  Panels  discussion  on  the  safety  of 
salsalate  on  pages  35452  and  35468 
consists  of  reference  to  the  safety 
discussion  on  page  35443,  in  which  the 
Panel  concluded  that  there  were 
insufficient  data  to  determine  salsalate's 
safety  as  an  OTC  analgesic.  Because 
FDA  has  received  no  further  data  on 
salsalate  to  warrant  a  change  if  its 
Category  III  classification,  the  agency 
concurs  with  the  Panel  that  salsalate  is 
a  Category  III  OTC  analgesic, 
antipyretic,  and  antirheumatic 
ingredient. 

88.  One  comment  objected  to  the 
Panel's  recommendation  that  additional 
toxicology  data,  such  as  teratogenicity 
studies  and  effects  on  various  organs, 
may  be  needed  on  salsalate.  The 
comment  pointed  out  that  because 
salsalate  is  an  ester  of  two  molecules  of 
salicylic  acid,  there  is  no  reason  to 
consider  it  other  than 
"pharmacologically  equivalent  to 
salicylic  acid"  or  to  expect  metabolites 
other  than  those  found  with  sodium 
salicylate.  The  comment  further  argued 
that,  as  a  salicylate  analgesic,  salsalate 
should  be  considered  a  "salt  or  similar 
variant"  of  a  Category  I  analgesic  and 
that  the  crossover  bioavailability 
studies  for  evaluating  analgesic 
effectiveness  (42  FR  35445]  should  be 


adequate  to  establish  its  effectiveness. 
Because  of  the  acknowledged  difference 
in  absorption  rates  between  salsalate 
and  other  salicylates,  the  comment 
suggested  that  a  crossover 
bioavailability  study  should  measure  the 
rates  of  hydrolysis  or  dissociation  of 
aspirin,  sodium  salicylate,  and  salsalate, 
and  determine  the  peak  plasma  levels, 
the  times  of  peak  levels,  the  fractions  of 
doses  absorbed,  and  the  half-life  during 
the  recommended  dosage  period  of  10 
days  for  an  OTC  analgesic. 

As  the  Panel  pointed  out,  data  on  the 
pharmacokinetics  of  salsalate  are 
conflicting  and  incomplete.  The  study 
proposed  in  the  comment  should  be 
conducted  using  analytical  procedures 
that  differentiate  between  parent  drug 
(intact  salsalate),  salicylic  acid,  and 
other  metabolites  that  may  be  formed.  If 
the  study  shows  that  any  amount  of 
salsalate  is  absorbed  intact  and  is 
present  in  the  blood,  then  salsalate 
cannot  be  considered  equivalent  to 
salicylic  acid,  or  a  "salt  or  similar 
variant"  of  salicylic  acid,  and  a  general 
toxicological  profile  will  be  needed. 

89.  One  comment  from  a  manufacturer 
inquired  whether  pharmacokinetic  data 
alone  can  be  used  to  establish  the 
effectiveness  of  a  Category  III 
antirheumatic  active  ingredient 
(salsalate).  The  firm  proposed  to  use  a 
method  that  differentiates  and 
quantitates  levels  of  salsalate  and 
salicylic  acid  in  serum.  The  proposed 
study  would  compare  the 
pharmacokinetics  of  salicylate  derived 
from  aspirin  with  the  pharmacokinetics 
of  salicylate  derived  from  salsalate  after 
administration  of  a  single  dose  each  of 
aspirin  and  salsalate. 

The  Panel  recommended  that 
effectiveness  data  on  salsalate  be 
required  according  to  its  guidelines  for 
antirheumatic  drugs,  which  state  that 
antirheumatic  studies  should  be 
designed  to  test  the  anti-inflammatory 
activity  of  an  ingredient  separate  from 
any  other  action  the  ingredient  may 
have  and  that  the  studies  should  be 
double-blind  crossover  in  design,  with 
aspirin  as  the  standard  drug  (42  FR 
35468).  The  agency  concludes  that 
pharmacokinetic  data  alone  are 
inadequate  to  establish  the  effectiveness 
status  of  salsalate  as  an  antirheumatic 
agent  and  that  controlled  clinical  studies 
are  needed  (Ref.  1). 
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N.  Comment  on  General  Discussion  of 
Antirheumatic  Agents 

90.  One  comment  stated  that,  although 
there  is  extensive  literature  on  fibrositis, 
the  Panel  devoted  only  one  paragraph  to 
this  subject  in  its  report  and  cited  no 
references  relating  to  fibrositis.  The 
comment  stated  that  it  appeared  that  the 
Panel  had  deliberately  ignored  this 
subject  because  it  would  drastically 
weaken  its  argument  that  all 
inflammatory  arthritis  is  malignant 
rheumatoid  arthritis.  The  comment 
pointed  out  that  fibrositis  is  self-limited 
and  treatable  by  self-medication,  and 
that  much  of  what  is  initially  diagnosed 
as  probable  rheumatoid  arthritis  is  later 
found  to  be  fibrositis. 

The  agency  notes  that  the  Panel  did 
not  suggest  that  all  inflammatory 
conditions  are  malignant  (progressively 
degenerating]  rheumatoid  arthritis. 
Many  of  the  rheumatic  conditions  listed 
in  the  Panel's  report  are  not  malignant 
conditions.  Fibrositis  was  not  discussed 
in  the  report  because  the  Panel  chose  to 
discuss  in  detail  only  the  more 
commonly  occurring  rheumatic  diseases. 
The  agency  believes  that  including  a 
discussion  of  fibrositis  would  not  have 
affected  the  Panel's  conclusions  on  OTC 
arthritis  labeling.  Fibrositis  is  not 
amenable  to  self-diagnosis  because  the 
presenting  symptoms  are  similar  to 
those  of  the  more  serious  rheumatic 
diseases.  An  indication  for  fibrositis  is 
being  included  in  the  professional 
labeling  section  of  this  tentative  final 
monograph  (§  343.80(a)).  The  agency's 
proposals  on  consumer  labeling  claims 
concerning  arthritis  are  discussed  in 
comments  17. 18,  and  19  above. 

O.  Comments  on  Adjuvants  and 
Corrective  Agents 

91.  Several  comments  urged  that 
caffeine  as  an  OTC  analgesic  adjuvant 
be  reclassified  from  Category  III  to 
Category  I.  The  comments  cited  several 
studies  to  support  their  contention  that 
caffeine  is  an  effective  analgesic 
adjuvant,  and  also  to  dispute  the  Panel's 
concern  that  in  humans  caffeine  may 
interfere  with  the  effectiveness  of  the 
antipyretic  component  in  combination 
drug  products  containing  caffeine  and 
an  antipyretic  ingredient. 

After  reviewing  the  studies  cited  by 
the  comments,  the  agency  agrees  with 
the  Panel  that  there  are  insufficient  data 
to  reclassify  caffeine  as  an  analgesic 
adjuvant  from  Category  III  to  Category  I 
or  to  show  that  it  does  nor  interfere  with 
the  antipyretic  activity  of  analgesic- 
antipycelic  ingredients.  Of  the  studies 
cited,,  thiee  presented  new  data  and 
information  (Refs.  1.  2,  and  3).  In  a  study 
by  Cass  and  Frederik  (Ref.  1).  the 


investigators  concluded  that  it  could  not 
be  determined  whether  the  addition  of 
caffeine  was  a  positive  or  negative 
factor  in  assessing  analgesic  effect.  The 
agency  concurs  with  the  authors  and 
concludes  that  the  study  fails  to 
demonstrate  the  contribution  of  caffeine 
as  an  analgesic  adjuvant. 

Thomas  et  al.  (Ref.  2)  studied  the 
metabolism  of  phenacetin  and 
acetaminophen  as  single  ingredients  as 
well  as  when  each  ingredient  was 
combined  with  aspirin,  caffeine,  and 
codeine.  This  study  did  not  address  the 
effectiveness  of  caffeine  as  an  analgesic 
or  antipyretic  adjuvant  and  cannot  be 
used  as  evidence  of  effectiveness. 

Wojdcki  et  al.  (Ref.  3)  reported  on  a 
double-blind,  crossover  trial  that 
compared  the  clinical  relief  of  headache 
and  postoperative  pain  in  patients  using 
three  analgesic  preparations.  The 
authors  concluded  that  the  analgesic 
effectiveness  demonstrated  by  the 
preparation  containing  500  mg 
acetaminophen  and  50  mg  caffeine 
"suggests  that  this  medication  is 
superior  to  the  preparations  that  did  not 
contain  caffeine.  This  study  is  not  a  true 
crossover  study  because  only  patients 
who  felt  that  they  needed  additional 
analgesics  crossed  over  to  the  second 
treatment. 

The  agency  proposes  that,  in  order  to 
establish  Category  J  status  for  caffeine's 
effectiveness  as  an  analgesic  adjuvant, 
it  must  be  demonstrated  that  caffeine 
makes  a  positive  contribution  to  the 
effectiveness  of  the  combination  product 
as  an  analgesic.  If  the  product  also 
makes  antipyretic  claims,  it  must  be 
shown  that  caffeine  does  not  decrease 
its  antipyretic  effectiveness. 

The  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  (Refs.  4  to  7). » 
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92.  One  comment  requested  that  the 
agency  permit  the  use  of  caffeine  as  an 
adjuvant  at  dosage  levels  up  to  150  mg 
per  single  adult  dose,  or  75  mg  per 
dosage  unit,  instead  of  the  Panel's 
recommended  65  mg  per  single  dose. 
The  comment  stated  that  the  Panel's 
single  dose  of  caffeine  (65  mg]  in 
combination  with  analgesics  was 
inconsistent  with  the  Panel's  allowable 
maximum  daily  dose  of  600  mg  caffeine. 
The  comment  also  pointed  out  that  a  65- 
mg  single  dose  of  caffeine  seems 
inconsistent  with  the  dosage  of  100  mg 
to  200  mg  recommended  by  the  Advisory 
Review  Panel  on  OTC  Sedative, 
Tranquilizer,  and  Sleep-Aid  Drug 
Products. 

The  Sleep-Aid  Panel  recommended 
dosages  for  caffeine's  use  as  a  stimulant, 
not  as  an  analgesic-antipyretic  adjuvant. 
The  Internal  Analgesic  Panel,  however, 
reviewed  caffeine  both  as  an  analgesic- 
antipyretic  active  ingredient  and  as  an 
analgesic-antipyretic  adjuvant.  Caffeine 
used  alone  as  an  OTC  analgesic- 
antipyretic  active  ingredient  was 
classified  by  the  Panel  as  Category  II. 
As  an  analgesic-antipyretic  adjuvant,  it 
was  classified  by  the  Panel  as  Category 
III. 

The  agency  agrees  with  the  comment 
that  the  Panel's  report  is  inconsistent 
with  respect  to  caffeine  dosages.  The 
agency  has  no  objection  to  a  dosage 
level  of  150  mg  per  single  adult  dose, 
which  is  within  the  dosage  range 
recommended  for  restoring  alertness  or 
wakefulness  by  the  Sleep-Aid  Panel  and 
included  by  the  agency  in  the  final 
monograph  for  OTC  stimulant  drug 
products  which  was  published  in  the 
Federal  Register  of  February  29,  1988  (53 
FR  6100).  However,  because  data  are 
stiH  needed  to  demonstrate 
effectiveness  of  caffeine  as  an  adjuvant 
in  combination  with  analgesic, 
antipyretic,  and  antirheumatic 
ingredients,  the  agency  proposes  to 


classify  it  as  Category  III  for  this  use. 
(See  comment  91  above.) 
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93.  One  comment  disagreed  with  the 
Panel's  recommendation  that 
salicylamide  be  placed  in  Category  III 
for  safety  and  effectiveness  as  an  OTC 
analgesic  adjuvant.  The  comment 
argued  that  the  harmful  effects  of 
salicylamide  cited  by  the  Panel  occur 
only  at  doses  of  1,000  mg  or  more  and 
not  at  the  lower  doses  (650  mg  or  less) 
used  as  an  OTC  analgesic  adjuvant.  The 
comment  also  stated  that  the  Panel 
failed  to  consider  35  submitted 
references  substantiating  the  safety  of 
salicylamide  and  that  nothing  in  the 
Panel's  report  presents  reasons  for 
suspecting  that  the  addition  of 
salicylamide  would  either  detract  from 
the  effectiveness  of  the  combination  or 
present  any  safety  risk. 

The  agency  agrees  with  the  Panel  that 
there  is  insufficient  information  to 
determine  the  safety  and  effectiveness 
of  salicylamide  as  an  adjuvant  or  as  a 
single  ingredient  in  internal  analgesic 
drug  products.  The  comment  submitted 
no  new  data  or  information  to  alter  this 
decision. 

The  Panel  did  consider  the  35 
submitted  references  along  with  all  the 
other  data  available  on  salicylamide  in 
concluding  that  salicylamide  was 
Category  III  for  safety  and  effectiveness 
as  an  adjuvant  and  as  a  single- 
ingredient  internal  analgesic  (Refs.  1 
and  2).  Deficiencies  in  the  data  on 
salicylamide  available  to  the  Panel  are 
discussed  in  the  Panel's  report  (42  FR 
35439  and  35486). 

To  justify  the  inclusion  of  an  adjuvant, 
such  as  salicylamide,  in  a  combination 
drug  product,  the  adjuvant  must  make  a 
positive  contribution  to  the  safety  and 
effectiveness  of  the  combination.  (See 
comment  70  above  for  further  discussion 
of  this  subject.)  Salicylamide  in  high 
doses  (600  mg  or  more)  has  been  shown 
to  inhibit  salicylate  and  acetaminophen 
metabolism  by  competing  for  the 
glucuronidation  pathway  (Refs.  2,  3,  and 
4).  This  inhibition  of  the  metabolism 
may  result  in  a  prolonged  therapeutic 
effect,  which  is  why  salicylamide  is 
claimed  to  be  an  adjuvant.  Whether 
salicylamide  in  low  doses  (less  than  600 
mg)  in  combination  with  salicylate  salts 
or  acetaminophen  also  delays  the 
metabolism  of  these  analgesics  and.  if 
so,  to  what  degree,  is  not  known. 
Therefore,  more  data  are  needed  on  the 
pharmacokinetics  of  salicylamide  to 
establish  the  safety  and  effectiveness  of 
this  ingredient  as  an  internal  analgesic 
adjuvant  in  such  a  formulation. 
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P.  Comments  on  Antacid  or  Buffering 
Ingredients 

94.  One  comment  questioned  which 
antacid  or  buffering  agents  may  be  used 
as  corrective  agents  with  aspirin.  The 
comment  noted  that  the  Panel  gave  a 
specific  list  of  ingredients  of  buffering 
systems  (42  FR  35469),  but  that  the 
Panel's  recommendations  in  §  343.3  (j) 
and  (k)  state  that  antacid  active 
ingredients  identified  in  §  331.11  may  be 
added  to  aspirin.  The  comment  urged 
that  any  of  the  antacid  active 
ingredients  listed  in  §  331.11  be 
permitted  in  combination  with  aspirin 
and  that  these  ingredients  not  be 
restricted  to  those  listed  at  42  FR  35469. 

The  agency  wishes  to  clarify  that  the 
list  of  ingredients  in  the  Panel's  report 
(42  FR  35469)  was  not  meant  to  exclude 
other  ingredients  identified  in  §  331.11  of 
the  antacid  final  monograph  as 
ingredients  of  buffering  systems  for  use 
with  aspirin  as  antacids  or  correctives. 
As  recommended  by  the  Panel  in 
§  343.20(d)  (6)  and  (7)  and  §  343.3  (j)  and 
(k)  and  proposed  by  the  agency  in  the 
tentative  final  monograph,  the  antacid 
or  buffering  agents  permitted  in  buffered 
aspirin  or  highly  buffered  aspirin  drug 
products  include  all  of  the  ingredients 
identified  in  S  331.11  of  the  final 
monograph  for  OTC  antacid  drug 
products  (21  CFR  331.11). 

95.  Comments  expressed  opposing 
views  on  whether  the  agency  should 
reconsider  the  use  of  highly  buffered 
aspirin  for  solution  products  for  the 
concurrent  symptoms  of  headache  and 
acid  indigestion  as  part  of  the  internal 
analgesic  rulemaking,  in  view  of  the 
agency's  final  decision  to  allow  such  a 
combination  in  the  final  monograph  for 
OTC  antacid  drug  products.  The  antacid 
final  monograph  states  in  §  331.15(b), 
"An  antacid  may  contain  any  generally 
recognized  as  safe  and  effective 
analgesic  ingredient(s),  if  it  is  indicated 
for  use  solely  for  the  concurrent 
symptoms  involved,  e.g..  headache  and 
acid  indigestion,  and  is  marketed  in  a 
form  intended  for  ingestion  as  a 
solution." 

The  agency  stated  in  the  preamble  to 
the  final  rule  for  OTC  antacid  drug 
products  (39  FR  19862)  that  the  Internal 


Analgesic  Panel  was  reviewing  OTC 
internal  analgesics  for  their  safety, 
effectiveness,  and  appropriate  labeling, 
and  that  the  analgesic  component  of  an 
antacid-analgesic  combination  drug 
product  would  remain  under 
consideration  and  would  be  the  subject 
of  a  further  review  and  determination  by 
the  agency  according  to  the  procedures 
specified  in  §  330.10.  Because  a  panel 
may  also  find  it  necessary  to  review  the 
safety,  effectiveness,  and  rationality  of 
combination  drug  products  within  which 
the  individual  ingredients  are  contained, 
it  is  possible  that  a  particular  drug 
combination  may  be  reviewed  by  more 
than  one  panel.  In  such  instances,  the 
agency  subsequently  considers  each 
panel's  recommendations  in  determining 
whether  the  combination  is  appropriate 
for  the  relief  of  specific  concurrent 
symptoms,  is  subject  to  the  labeling 
requirements  of  more  than  one 
monograph,  or  whether  special  labeling 
is  needed  for  the  combination. 

The  data  submitted  to  the  Internal 
Analgesic  Panel  for  its  evaluation  of  the 
analgesic  component  of  highly  buffered 
aspirin  for  solution,  an  analgesic-antacid 
combination  drug  product,  included  the 
same  information  that  had  been 
submitted  to  the  Antacid  Panel.  The 
agency  concludes  that  it  was 
appropriate  for  the  Internal  Analgesic 
Panel  to  reconsider  some  of  the  issues 
that  the  Antacid  Panel  had  considered. 
Furthermore,  it  is  appropriate  for  the 
agency  to  consider  recommendations 
from  both  Panels,  as  well  as  the 
comments  and  reply  comments  received 
in  response  to  the  Internal  Analgesic 
Panel's  recommended  monograph. 

96.  Two  comments  stated  that 
because  most  consumers  do  not  know 
that  a  popular  OTC  highly  buffered 
aspirin  for  solution  product  contains 
aspirin,  they  are  unaware  of  the 
potential  risks  in  using  this  product. 

The  comments  provided  no  evidence 
to  support  the  statement  that  "most 
consumers"  are  unaware  of  the  presence 
of  aspirin  in  the  product  to  which  they 
referred.  Section  502(e)  (1)  of  the  act  (21 
U.S.C.  352(e))  requires  that  the  labeling 
of  all  OTC  drugs  contain  the  established 
name  of  each  active  ingredient  in  the 
product.  In  addition,  consumers  are 
alerted  to  the  potential  side  effects  of 
aspirin-containing  products  by  the  label 
warnings  proposed  for  such  products  in 
this  tentative  final  monograph. 

Section  502(c)  of  the  act  (21  U.S.C. 
352(c))  also  provides  that  information 
required  to  appear  on  the  labeling  be 
placed  thereon  prominently  and  with 
such  conspicuousness  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
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conditions  of  purchase  and  use.  The 
requirements  for  labeling  ingredient 
information  are  spelled  out  more  fully  in 
the  regulations  at  21  CFR  201.10. 

The  agency  believes  that  products 
labeled  in  accord  with  existing 
regulations  and  the  requirements  being 
established  by  this  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  will  not 
present  consumers  with  the  potential 
problem  described  by  the  comments. 

Q.  Comment  on  Antihistamine- 
Analgesic  Combinations 

97.  One  comment  argued  that  a 
currently  marketed  OTC  drug  product 
containing  acetaminophen  and 
phenyltoloxamine  dihydrogen  citrate  is 
effective  in  treating  tension  headache 
and  relieving  musculoskeletal  pain 
associated  with  anxiety  and  is  more 
effective  than  acetaminophen  alone  in 
relieving  pain.  The  comment  mentioned 
studies  by  de  Sola  Pool  (Ref.  1)  and 
Gilbert  (Ref.  2)  that  were  submitted  to 
the  Panel.  In  response  to  the  Panel's 
criticism  of  de  Sola  Pool's  study,  the 
comment  submitted  Drummond's 
reanalysis  of  this  study  (Ref.  3)  and  an 
independent  analysis  of  Wallenstein 
(Ref.  4).  The  comment  also  submitted  the 
results  of  a  new  study  conducted  by 
Scheiner  (Ref.  5).  The  comment 
concluded  that  these  studies  show  that 
phenyltoloxamine  dihydrogen  citrate  in 
combination  with  acetaminophen  should 
be  classified  as  a  Category  I  adjuvant. 

The  agency  has  reviewed  the  new 
data  submitted  and  concludes  that  the 
data  remain  insufficient  to  support  the 
effectiveness  of  phenyltoloxamine 
dihydrogen  citrate  as  an  analgesic 
adjuvant.  The  statistical  reanalyses  of 
the  de  Sola  Pool  study  performed  by 
Drummond  (Ref.  3)  and  Wallenstein 
(Ref.  4)  conclude  that  acetaminophen 
with  phenyltoloxamine  dihydrogen 
citrate  is  more  effective  than 
acetaminophen  alone  for  the  relief  of 
headache.  However,  the  study  did  not 
use  a  standardized  scoring  system  to 
rate  symptoms  and  the  symptom 
complex  being  treated  was  not  clearly 
defined.  Therefore,  the  study  is  not 
acceptable  as  proof  of  the  effectiveness 
of  the  ingredient  as  an  analgesic 
adjuvant. 

Gilbert's  study  (Ref.  2)  did  not  show 
that  the  combination  of  acetaminophen 
and  phenyltoloxamine  dihydrogen 
citrate  enhanced  pain  reHef  over 
acetaminophen  alone.  Drug  differences 
were  not  detected  until  48  hours  after 
treatment  started,  an  unacceptably  long 
delay  in  a  pain  study.  In  addition,  many 
pain  states  will  spontaneously  resolve 
over  this  period  of  time,  and  this  effect 
n  ay  bias  the  study.  There  were  a 


number  of  technical  problems  with  the 
study,  e.g.,  the  patient  population  was 
too  heterogeneous,  and  only  1  of  19 
measures  used  for  rating  drug  effects 
was  concerned  with  pain.  The  agency's 
detailed  comments  and  evaluations  on 
the  data  are  on  file  in  the  Dockets 
Management  Branch  (address  above) 
(Ref.  6). 

The  agency  did  not  review  the  new 
study  by  Scheiner  (Ref.  5)  because  the 
investigator  was  disqualified  by  FDA. 
The  accuracy  and  reliability  of  the  data 
from  this  study  would  need  to  be 
validated  before  the  agency  could 
accept  this  study  in  support  of  claims  for 
the  effectiveness  of  phenyltoloxamine 
dihydrogen  citrate  as  an  analgesic 
adjuvant. 

"Therefore,  the  agency  proposes  to 
classify  phenyltoloxamine  dihydrogen 
citrate  as  a  Category  III  internal 
analgesic  adjuvant  in  this  tentative  final 
monograph. 

Regarding  labeling,  the  agency 
proposes  to  classify  as  Category  11  any 
claims  that  represent  or  suggest  relief  of 
or  treatment  for  tension  or  anxiety, 
including  "for  the  treatment  of  tension 
headache."  The  agency  proposes  to 
classify  such  labeling  claims  as 
Category  II  because  these  claims  imply 
the  treatment  of  tension  and  anxiety 
rather  than  the  ameHoration  of  the  pain 
that  may  be  associated  with  such 
symptoms.  In  the  final  monograph  for 
OTC  daytime  sedative  drug  products, 
the  agency  concluded  that  based  on  the 
available  data  any  products  labeled, 
represented,  or  promoted  for  indications 
such  as  "calmative,"  "soothes  away  the 
tension,"  and  "calming  down"  are 
regarded  as  new  drugs  for  which 
approved  new  drug  applications  would 
be  required  for  marketing  (44  FR  36380). 

The  Internal  Analgesic  Panel 
classified  the  term  "nervous  tension 
headache"  in  Category  11  (42  FR  35435). 
In  its  discussion  of  headache,  the  Panel 
identified  the  psychogenic  headache  as 
a  major  type  of  headache  and  stated 
that  these  "muscle  contraction"  or 
"tension  headaches"  may  account  for  up 
to  90  percent  of  the  chronic  headaches 
seen  by  the  physician.  The  Panel  further 
recommended  that  the  cause  of  chronic 
and  recurrent  headaches  requires 
diagnosis  by  a  physician.  However,  the 
Panel  also  stated  that  the  occasional 
headache  may  be  due  to  a  variety  of 
causes,  including  tension,  and  concluded 
that  analgesics  are  safe  and  effective  for 
the  symptomatic  relief  of  the  occasional 
headache  (42  FR  35352). 

The  agency  concurs  with  the  Panel 
that  chronic  and  recurrent  headaches 
require  diagnosis  by  a  physician. 
However,  the  agency  also  believes  that 
consumers  are  familiar  with  headaches 


perceived  to  be  due  to  tension.  Because 
the  warnings  proposed  in  S  343.50(c)  (1) 
and  (2)  of  this  tentative  final  monograph 
will  adequately  warn  consumers  against 
self-use  of  analgesics  for  pain  that 
continues  to  persist,  the  agency  has  no 
objection  to  the  use  of  the  phrase  "pain 
of  tension  headache"  as  acceptable 
additional  information  for  the  labeling  of 
analgesic-containing  products  provided 
that  additional  words  are  not  used  that 
imply  any  treatment  for  tension  or 
anxiety.  Because  the  agency  believes 
that  the  proposed  indication  "For  the 
temporary  relief  of  minor  aches  and 
pains  associated 

with  •  *  *  "headache  '*  *  *."  is 
sufficiently  broad  to  encompass 
headache  from  a  variety  of  causes,  the 
agency  is  not  proposing  to  include  the 
phrase  "pain  of  tension  headache"  in  its 
proposed  indication  for  OTC  internal 
analgesic  drug  products.  This 
information  may  be  included  elsewhere 
in  the  labeling  provided  the  phrase  is 
not  intermixed  with  labeling  established 
by  the  monograph. 

In  addition,  the  Panel  placed  the  claim 
"for  the  relief  of  musculoskeletal  pain 
associated  with  anxiety"  in  Category  II 
(42  FR  35486).  The  agency  agrees  with 
the  Panel's  classification  because  it 
believes  that  the  term  "musculoskeletal 
pain"  is  not  readily  understood  by 
consumers.  Furthermore,  the  agency  is 
not  aware  of  any  OTC  analgesic  product 
labeled  with  such  an  indication. 
Therefore,  the  agency  does  not  propose 
to  include  the  claim  "for  the  relief  of 
muscuioskeletal  pain"  in  the  monograph. 
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R.  Comments  on  Data  Required  for 
Evaluation 

98.  Several  comments  objected  to  the 
Panel's  recommended  aspirin  tablet 
dissolution-testing  procedure  (42  FR 
35488).  One  comment  questioned  the 
applicability  of  the  procedure  for  any 
use  other  than  quality  control  because  of 
the  variable  results  that  can  be 
obtained.  A  few  comments  criticized  the 
methodology,  such  as  the  dissolution 
medium  and  the  apparatus,  and  noted 
the  disparity  between  the  Panel's 
recommended  dissolution-testing 
procedure  and  that  of  the  United  States 
Pharmacopeial  Convention  (USPC). 
Other  comments  stated  that  the 
procedure  did  not  provide  for 
combination  drug  products  containing 
aspirin. 

The  Panel  concluded  that  "significant 
variation  in  dissolution  rate  and 
absorption  rate  between  aspirin 
products  demonstrates  the  need  for  a 
standard  dissolution  test  which  can  be 
used  to  detect  preparations  which  will 
be  so  slowly  absorbed  as  to  potentially 
increase  local  adverse  effects  on  the 
gastric  mucosa  or  decrease  therapeutic 
effects  due  to  decreased  bioavailability" 
(42  FR  35374).  Therefore,  the  Panel 
recommended  its  testing  procedure  to 
elicit  public  comments  for  the 
development  of  a  dissolution  standard 
for  aspirin  tablets  that  would  assure  that 
these  drug  products  are  properly 
formulated.  Since  the  Panel's  report  was 
published,  the  agency  and  the  USPC 
have  worked  to  develop  a  dissolution 
standard  for  aspirin  tablets  and 
capsules.  Dissolution  tests  for  aspirin 
capsules,  aspirin  tablets,  and  buffered 
aspirin  tablets  have  become  official  in 
the  U.S.P.  (Refs.  1.  2,  and  3).  The  agency 
is  proposing  to  require  this  dissolution 
testing  in  new  §  343.90. 

Dissolution  tests  have  also  become 
official  in  the  U.S.P.  for  acetaminophen 
and  aspirin  tablets  (Ref.  4)  and  for 
combination  drug  products  containing 
aspirin,  alumina,  and  magnesia  (Ref.  5). 
The  agency  is  also  proposing  to  require 
this  testing  in  new  §  343.90.  Dissolution 
tests  for  other  OTC  aspirin  combination 
drug  products  have  not  yet  been 
formulated,  and  FDA  is  deferring  to  the 
USPC  to  develop  compendial  dissolution 
standards  for  such  combinations.  As 
appropriate  tests  are  developed.  FDA 
intends  to  propose  to  require  them  as 
part  of  this  monograph  or  related 
monographs.  Until  appropriate 
dissolution  standards  are  in  place,  other 
OTC  aspirin  combination  products  are 


classified  as  Category  III.  Interested 
persons  are  invited  to  submit  data  in 
support  of  appropriate  dissolution  tests 
for  any  such  combination  products  for 
potential  inclusion  in  the  final 
monograph. 
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99.  Noting  that  the  Panel's 
recommended  monograph  contains  no 
guidelines  for  studies  needed  to 
reclassify  enteric-coated  aspirin  from 
Category  III  to  Category  I,  one  comment 
submitted  proposed  guidelines  for 
studies  to  demonstrate  the 
bioavailability  of  aspirin  in  an  enteric- 
coated  dosage  form.  The  guidelines 
referred  to  an  in  vitro  dissolution 
methodologj'  for  enteric-coated  tablets, 
which  the  comment  stated  will  be 
published  in  the  U.S.P..  and  included  a 
general  proposal  for  designing  a  clinical 
protocol  to  test  the  bioavailability  of 
enteric-coated  aspirin.  Two  comments 
also  submitted  clinical  protocols  for 
bioavailability  studies  for  enteric-coated 
aspirin  products  and  requested  that  the 
protocols  be  approved  by  FDA  for 
reclassifying  enteric-coated  aspirin  from 
Category  III  to  Category  I. 

The  agency  is  aware  that  in  vitro 
dissolution  methodology  for  enteric- 
coated  aspirin  tablets  and  capsules  has 
now  been  included  in  the  U.S.P.  (Ref.  1). 
However,  the  "enteric-coated" 
designation  has  been  deleted  in  the 
U.S.P..  and  the  products  are  now 
referred  to  as  "Aspirin  Delayed-Release 
Tablets"  and  "Aspirin  Delayed-Release 
Capsules."  FDA  believes  that  the  newly 
adopted  U.S.P.  test  is  an  appropriate 
standard  to  support  the  reclassification 
of  enteric-coated  aspirin  products  from 
Category  III  to  I.  Therefore,  the  agency 
is  proposing  to  include  this  dissolution 
test  in  the  internal  analgesic  tentative 
final  monograph  in  new  §  343.90(c). 

The  agency  had  previously  responded 
to  the  comments'  clinical  protocols  for 
bioavailability  studies  (Refs.  2  and  3). 


Copies  of  these  responses  are  on  file  in 
the  Dockets  Management  Branch 
(address  above).  The  need  for 
bioavailability  studies  is  superseded  by 
the  methodology  recently  included  in  the 
U.S.P 

The  agency  proposes  that  any  other 
enteric-coated  analgesics,  e.g.,  sodium 
salicylate,  remain  in  Category  III  until 
adequate  specifications  are  established 
for  these  products. 
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100.  One  comment,  noting  that  the 
Panel  recommended  a  dissolution  test 
for  plain  as  well  as  buffered  aspirin 
tablets  (42  FR  35488).  expressed  concern 
that  there  is  no  provision  for  a 
comparable  test  method  for  aspirin 
powder  dosage  forms. 

The  agency  points  out  that  the 
statement  to  which  the  comment 
referred  is  in  the  Panel's  discussion  of 
tablet  dosage  forms  (42  FR  35374).  in 
which  the  Panel  expressed  concern 
about  significant  variations  in 
dissolution  rate  and  absorption  rate  in 
buffered  and  unbuffered  aspirin  tablets. 
This  concern  prompted  the  Panel  to 
recommend  a  dissolution  test  for  aspirin 
tablets  (buffered  and  unbuffered).  The 
Panel  did  not  recommend  a  dissolution 
test  for  powders  because  it  concluded 
that  they  are  rapidly  absorbed  and  often 
reach  peak  blood  levels  more  rapidly 
than  the  tablet  dosage  form  (42  FR 
35376). 

As  stated  in  comment  98  above,  the 
agency  is  proposing  to  include  in  new 
§  343.90  of  the  internal  analgesic 
tentative  final  monograph  all  of  the 
dissolution  tests  for  aspirin  products 
that  are  in  the  U.S.P.  There  are  no 
official  dissolution  tests  for  aspirin 
powders.  Based  on  the  Panel's 
discussion  of  powders  and  the  fact  that 
the  agency  is  unaware  of  any  problems 
of  absorption  with  aspirin  powders,  the 
agency  concludes  that  dissolution 
testing  is  not  needed  for  either  buffered 
or  unbuffered  aspirin  powders. 

101.  One  comment  observed  that  the 
Panel's  recommended  buffered  aspirin 
acid-neutralizing  testing  procedure  (42 
FR  35487)  did  not  provide  for  the 
removal  of  aspirin.  The  comment  stated 
that  because  aspirin  interferes  with  the 
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assay,  it  should  be  removed  before 
determining  the  buffering  capacity. 

The  agency  disagrees  with  the 
comment's  suggestion  that  aspirin  be 
removed  from  buffered  aspirin  drug 
products  before  testing  their  acid- 
neutralizing  capacity.  As  stated  in 
§  343.10(b)(2)  of  this  tentative  final 
monograph,  the  finished  product  must 
provide  1.9  mEq  of  acid-neutralizing 
capacity,  which  exceeds  the  amount 
needed  to  neutralize  the  aspirin. 
Therefore,  no  provision  for  the  removal 
of  aspirin  is  needed  in  the  testing 
procedure. 

102.  One  comment  pointed  out  that 
measurement  of  the  acid-neutralizing 
capacity  of  combination  drug  products 
containing  buffered  aspirin  and  other 
active  ingredients  may  require 
modifications  in  the  standard  method 
used  for  testing  buffered  aspirin 
products  in  §  331.25. 

The  comment  did  not  provide  any 
specific  examples  of  needed 
modifications.  However,  the  agency  has 
revised  S  331.29  to  establish  a 
mechanism  for  requesting  specific 
modifications  in  the  test  procedure.  This 
revision  was  published  as  a  final  rule  in 
the  Federal  Register  of  August  31, 1982 
(47  FR  38480)  and  states  that  any 
proposed  modification  and  the  data  to 
support  it  should  be  submitted  as  a 
petition  according  to  §  10.30.  The 
revision  further  provides  for  a 
redelegation  of  authority  to  grant  or 
deny  such  petitions  in  order  to  facilitate 
prompt  action. 

S.  Comments  on  Additional  Ingredients 
for  Monograph 

103.  One  comment  requested  that  the 
lysine  salt  of  aspirin,  which  has  been 
marketed  in  a  number  of  countries  for 
several  years,  be  included  in  the 
tentative  Hnal  monograph  with  an 
indication  for  the  temporary  relief  from 
occasional  minor  aches,  pains,  and 
headaches.  The  comment  provided 
information  on  the  chemical  and 
physical  properties,  toxicity, 
bioavailability,  pharmacokinetics,  and 
gastrointestinal  tolerance  of  a  lysine 
aspirin  product.  The  comment  stated 
that  lysine  aspirin  is  a  readily  soluble 
salt  of  aspirin  that  dissociates  in  water 
into  lysine  and  acetylsalicylic  acid,  that 
the  product  is  intended  for  solution  in 
water  prior  to  administration,  and  that 
acetylsalicylic  acid  is  the  active  moiety 
that  exists  in  the  gastrointestinal  tract 
and  is  absorbed. 

The  agency  has  determined  that  the 
lysine  salt  of  aspirin  is  a  "new  drug"  as 
defined  in  section  201(p){2)  of  the  act  (21 
U.S.C.  321(p)(2))  as  follows: 


Any  drug  (except  a  new  animal  drug  or  an 
animal  feed  bearing  or  containing  a  new 
animal  drug)  the  composition  of  which  is 
such  that  such  drug,  as  a  result  of 
investigations  to  detennine  its  safety  and 
effectiveness  for  use  under  such  conditions, 
has  become  so  recognized,  but  which  has  not, 
otherwise  than  in  such  investigations,  been 
used  to  a  material  extent  or  for  a  material 
time  under  such  conditions. 

FDA  interprets  the  terms  "material 
extent"  and  "material  time"  to  mean 
availability  in  the  United  States 
marketplace.  The  agency  is  unaware 
that  lysine  aspirin  has  ever  been 
marketed  as  a  drug  in  the  United  States. 
The  comment  provided  no  evidence  to 
show  otherwise.  Thus,  the  agency 
regards  this  ingredient  to  be  a  new  drug, 
requiring  an  approved  application  prior 
to  OTC  marketing. 

104.  One  comment  submitted 
information  on  calcium  salicylate  and 
requested  that  it  be  included  as  an 
analgesic  ingredient  in  the  tentative 
final  monograph. 

The  Panel  did  not  review  calcium 
salicylate  because  no  data  were 
submitted  on  this  ingredient.  The 
comment  provided  information  on  the 
historical  use,  physical  properties,  and 
chemical  preparation  of  calcium 
salicylate,  but  supplied  no  evidence  that 
it  has  been  marketed  in  the  United 
States  and  provided  no  substantive  data 
to  demonstrate  the  safety  and 
effectiveness  of  this  ingredient  as  an 
OTC  analgesic-antipyretic.  FDA  is  not 
aware  that  calcium  salicylate  has  ever 
been  marketed  as  an  OTC  analgesic- 
antipyretic  in  the  United  States.  Thus, 
calcium  salicylate  falls  within  the 
definition  of  a  new  drug  within  the 
meaning  of  section  201(p)  of  the  act,  as 
discussed  in  comment  103  above,  and 
requires  an  approved  application  prior 
to  marketing  as  an  OTC  analgesic- 
antipyretic  drug. 

The  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  1). 
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105.  One  comment  to  the 
Miscellaneous  Internal  Panel  requested 
that  potassium  salicylate  be  included  as 
a  Category  I  ingredient  for  use  in  OTC 
menstrual  drug  products.  The  comment 
argued  that  potassium  salicylate  is  a 
naturally  occurring  substance  and  is 
equivalent  to  sodium  salicylate  and 
salicylic  acid  in  terms  of  salicylate 
activity. 

The  comment  did  not  include  any  data 
on  this  ingredient  nor  were  any 


submitted  to  the  Miscellaneous  Internal 
Panel  or  to  the  Internal  Analgesic  Panel. 
The  agency  is  aware  that  potassium 
salicylate  has  been  marketed  in  the 
United  States  as  an  ingredient  in  OTC 
and  prescription  analgesic  drug  products 
(Refs.  1  through  6).  Until  data  on 
potassium  salicylate  are  submitted  for 
review,  however,  the  agency  has  an 
insufficient  basis  to  consider  further  the 
request  to  include  this  ingredient  in  an 
OTC  drug  monograph.  Based  on  its 
marketing  history,  potassium  salicylate 
is  classified  as  Category  III  in  this 
tentative  final  monograph. 
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II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  the  claimed 
active  ingredients  submitted  to  the 
Internal  Analgesic  and  Miscellaneous 
Internal  Panels,  as  well  as  other  data 
and  information  available  at  this  time, 
and  concurs  with  the  Panels' 
categorization  of  ingredients.  In 
addition,  the  agency  has  reviewed  three 
ingredients  not  reviewed  by  the  Panels. 
For  the  convenience  of  the  reader,  the 
following  table  is  included  as  a 
summary  of  the  categorization  of 
analgesic-antipyretic  active  ingredients 
by  the  Panels  and  the  proposed 
classification  by  the  agency. 


Analgesic-antipyretic  active 
ingredients 

Panels 

Agency 

II 

1 

Acetanilide  ' 

II 

Analgesic-antipyretic  active 
ingredients 


Aluminum  aspirin 

Antipyrin*. 

Aspirin 

Calcium  saiicylale 

Carbaspmn  calcium ... 

Ctioline  saHcytate 

Codeine..- 

lodoantipyrine  * 

Lysine  aspirin 

Magnesium  salicylate 
Potassium  salicylate 

Ptienacetm „... 

Quinine ~ 

Salicylamide „. 

Salsalate 

Sodium  salicylate 


Agency 


■  Formeriy  acetanilid. 

•  Not  reviewed  by  trie  Internal  Analgesic  or  Miscel- 
laneous Internal  Panels. 

'  Determtned  t>y  the  agency  to  be  a  "new  drug." 

*  Identified  t>y  the  Pan€tl  as  iodopyrine. 

After  reviewing  the  available  data 
and  information,  the  agency  has 
concluded  that  the  Internal  Analgesic 
Panel's  categorization  of  ingredients  for 
safety  and  effectiveness  as  analgesic- 
antipyretic  adjuvants  will  remain 
unchanged,  except  for  methapyrilene 
fumarate.  The  agency's  reasons  for 
recategorizing  methapyrilene  salts  are 
presented  in  paragraph  B.  32  below. 

The  following  table  is  included  as  a 
summary  of  the  categorization  of 
analgesic-antipyretic  adjuvant 
ingredients. 


Analgesic-antioyretic 
adjuvants 

Panel 

Agency 

Aminobenzoic  acid     

II 
III 
III 
III 
III 

III 
III 
II 

II 

Caffeine „ 

Methapyrilene  fumarate 

III 
II 

Pheniramine  maleate 

III 

Phenyttotoxarmne  ditiydrogen 
citrate. 

Pynlamine  maleate .._ 

Salicylamide                

III 

III 
III 

Sodium  para-aminobenzoate... 

II 

The  tables  above  do  not  address 
antirheumatic  use,  which  appears  only 
in  professional  labeling.  The  tables  also 
do  not  address  dosage  forms,  such  as 
timed-release  products,  rectal 
suppositories,  and  enteric-coated 
aspirin.  These  dosage  forms  are 
discussed  in  comments  78,  79.  and  99 
above. 

2.  Testing  of  Category  II  and  Category 
III  conditions.  The  Panel  recommended 
testing  guidelines  for  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  (42  FR  35444.  35453,  35468.  and 
35487).  The  agency  is  offering  these 
guidelines  as  the  Panel's 
recommendations  without  adopting 
them  or  making  any  formal  comment  on 
them  unless  otherwise  noted  in  this 
document.  (See  comments  85,  88,  89,  91, 
93,  97,  98,  and  101  above.) 


Interested  persons  may  communicate 
with  the  agency  about  the  submission  of 
data  and  information  to  demonstrate  the 
safety  or  effectiveness  of  any  internal 
analgesic,  antipyretic,  or  antirheumatic 
ingredient  or  condition  included  in  the 
review  by  following  the  procedures 
outlined  in  the  agency's  policy  statement 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47740)  and 
clarified  April  1, 1983  (48  FR  14050).  This 
policy  statement  includes  procedures  for 
the  submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

B.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency 
follows. 

1.  The  Panel  recommended  as  a 
statement  of  indications  for  OTC 
analgesic  drug  products:  "For  the 
temporary  relief  of  occasional  minor 
aches,  pains  and  headache,"  and  as  a 
statement  of  indications  for  OTC 
antipyretic  drug  products:  "For  the 
reduction  of  fever."  The  agency  >« 
expanding  and  combining  these 
statements  to  allow  the  inclusion  of 
representative  types  of  pain  and  causes 
of  fever  that  are  amenable  to  OTC 
treatment.  (See  comments  15, 16,  and  17 
above.)  Accordingly,  the  statements  in 
§  §  343.50(a)  (2)  and  (3)  are  being 
deleted,  and  the  labeling  statement 
recommended  in  §  343.50(a)(1)  is  being 
changed  to  the  following  statement  in 
this  tentative  final  monograph 
(I  343.50(b)(1)):  "For  the  temporary  relief 
of  minor  aches  and  pains"  [which  may 
be  followed  by  one  or  more  of  the 
following:  ("associated  with"  (select  one 
or  more  of  the  following:  "a  cold,"  "the 
common  cold,"  "sore  throat," 
"headache."  "toothache,"  "muscular 
aches,"  "backache,"  "the  premenstrual 
and  menstrual  periods"  (which  may  be 
followed  by:  "(dysmenorrhea)"),  or 
"premenstrual  and  menstrual  cramps" 
(which  may  be  followed  by: 
"(dysmenorrhea)"))),  ("and  for  the  minor 
pain  from  arthritis"),  and  ("and  to 
reduce  fever."))  The  agency  is  also 
proposing  to  include  "flu"  as  an 
indication  for  analgesic-antipyretic 
products  containing  acetaminophen.  In 
addition,  the  agency  is  proposing  that  an 
OTC  analgesic-antipyretic  drug  product 


may  be  identified  as  a  "pain  reliever," 
"analgesic  (pain  reliever),"  "pain 
reliever-fever  reducer,"  or  "analgesic 
(pain  reliever)-antipyretic  (fever 
reducer)"  (5  343.50(a)). 

2.  The  agency  is  proposing  combined 
analgesic-antipyretic  labeling  for 
analgesic-antipyretic  drug  products 
labeled  only  for  use  in  children,  e.g., 
children's  acetaminophen.  Based  upon 
representative  types  of  pain  and  causes 
of  fever  that  are  amenable  to  OTC 
treatment  in  children  over  2  years  of 
age,  the  indications  statement  for  OTC 
children's  analgesic-antipyretic  drug 
products  is  being  proposed  as  follows 

(5  343.50(b)(2)):  "For  the  temporary  relief 
of  minor  aches  and  pains"  [which  may 
be  followed  by:  ("associated  with" 
(select  one  or  more  of  the  following:  "a 
cold,"  "the  common  cold,"  "sore  throat," 
"headache."  or  "toothache"))  and/or 
("and  to  reduce  fever."))  The  agency  is 
also  proposing  to  include  "flu"  as  an 
indication  in  the  labeling  of  products 
that  contain  acetaminophen.  (See 
comments  15  and  16  above.) 

3.  The  agency  is  proposing  in 

§S  343.50  (c)(l)(ii)  and  {c)(2)(ii)  of  this 
tentative  final  monograph  that  internal 
analgesic  drug  products  labeled  for  the 
relief  of  sore  throat  pain  bear  a  modified 
version  of  the  warning  statement 
currently  recommended  in  21  CFR  369.20 
for  "throat  preparations  for  temporary 
relief  of  minor  sore  throat:  Lozenges, 
troches,  washes,  gargles,  etc."  (See 
comment  15  above.)  In  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products,  the  agency  has 
proposed  to  remove  the  existing 
recommended  warning  statement  in 
S  369.20  as  well  as  the  suggested 
warning  for  OTC  drugs  for  minor  sore 
throats  in  S  201.315.  (See  53  FR  2456.) 

4.  The  warnings  recommended  by  the 
Panel  in  §§  343.50(c)(1)  (i)  and  (ii)  are 
being  revised  and  proposed  as  three 
warnings  as  follows  in  i  343.50(c): 

(1)  For  products  labeled  for  adults — (i) 
For  products  containing  any  ingredient 
in  §343.10.  "Do  not  take  this  product  for 
pain  for  more  than  10  days  or  for  fever 
for  more  than  3  days  unless  directed  by 
a  doctor.  If  pain  or  fever  persists  or  gets 
worse,  if  new  symptoms  occur,  or  if 
redness  or  swelling  is  present,  consult  a 
doctor  because  these  could  be  signs  of  a 
serious  condition." 

(2)  For  products  labeled  for  children  2 
years  to  under  12  years  of  age — (i)  For 
products  containing  any  ingredient  in 
§343.10.  "Do  not  give  this  product  for 
pain  for  more  than  5  days  or  for  fever  for 
more  than  3  days  unless  directed  by  a 
doctor.  If  pain  or  fever  persists  or  gets 
worse,  if  new  symptoms  occur,  or  if 
redness  or  swelling  is  present,  consult  a 
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doctor  because  these  could  be  signs  of  a 
serious  condition." 

(3)  For  products  labeled  both  for 
adults  and  for  children  2  years  to  under 
12  years  of  age.  '  *  *  "Do  not  take  this 
product  for  pain  for  more  than  10  days 
(for  adults)  or  5  days  (for  children),  and 
do  not  take  for  fever  for  more  than  3 
days  unless  directed  by  a  doctor.  If  pain 
or  fever  persists  or  gets  worse,  if  new 
symptoms  occur,  or  if  redness  or 
swelling  is  present,  consult  a  doctor 
because  these  could  be  signs  of  a 
serious  condition.  Do  not  give  this 
product  to  children  for  the  pain  of 
arthritis  unless  directed  by  a  doctor." 

These  warnings  are  being  revised  for 
clarity,  to  distinguish  between  products 
used  by  adults  and/or  children,  and  to 
alert  consumers  to  appropriate  time 
limitations  on  self-treatment  with  OTC 
analgesic-antipyretic  drug  products  as 
well  as  to  symptoms  that  require 
professional  treatment.  (See  comments 
13, 14. 18,  and  30  above.) 

5.  Because  the  agency  is  combining 
the  indications  for  pain  and  fever  into  a 
single  statement  and  because  dosage 
schedules  are  the  same  for  analgesic 
and  antipyretic  ingredients,  the  agency 
is  proposing  a  single  dosage  schedule  in 
§  343.50(d)  for  each  analgesic- 
antipyretic  ingredient.  (See  comments  16 
and  53  above.)  Section  §  343.10  is  being 
revised  to  list  all  active  ingredients,  and 
§§  343.12  and  343.14  are  being  deleted. 

6.  The  agency  is  proposing  deletion  of 
the  warning  recommended  in 

§  343.50(c)(5)(ii)  because  consumers 
might  interpret  it  tc  mean  that 
acetaminophen  can  be  used  to  treat 
arthritis.  The  agency  is  also  proposing 
deletion  of  the  warning  recommended 
for  aspirin  in  S  343.50(c)(3)(i)  because 
the  agency  is  concerned  that  different 
labeling  statements  on  acetaminophen 
and  aspirin  products  concerning  arthritis 
might  encourage  consumers  to  self- 
diagnose  and  self-treat  arthritis.  (See 
comment  19  above.) 

7.  The  agency  is  proposing  the 
following  in  §  343.50(b)(4)(i)  to  provide 
for  children's  labeling:  For  products 
labeled  only  for  children  2  to  under  12 
years  of  age  containing  any  ingredient 
identified  in  §  343.10.  (A)  The  labeling  of 
the  product  contains,  on  the  principal 
display  panel,  either  of  the  following: 

[1]  "Children's  (trade  name  of  product 
or  generic  name  of  ingredient(sj)." 

(2]  "(Trade  name  of  product  or  generic 
name  of  ingredient(s))  for  Children." 

(B)  The  labeling  for  adults  in 
§  343.50(d)  and  the  statement  "Children 
2  to  under  12  years  of  age"  in 
§  343.50(d)(3)(ii)  are  not  required.  (See 
comment  30  above.) 

8.  The  following  are  agency-initiated 
changes  in  the  Panel's  recommended 


monograph  based  on  the  format  and 
style  of  recently  published  monographs: 

(a)  The  signal  word  "warning"  has 
been  used  routinely  in  all  labehng  in 
OTC  drug  monographs  instead  of  the 
signal  word  "caution."  Accordingly,  the 
word  "caution"  is  not  being  included  in 
§  343.50(c)(l)(v)  (B)  and  (C)  in  this 
proposed  monograph.  (See  comment  32 
above.) 

(b)  The  deFmition  section  contains 
only  one  definition:  analgesic- 
antipyretic  drug.  Other  definitions 
appearing  in  the  advance  notice  of 
proposed  rulemaking  are  not  considered 
necessary  for  this  tentative  final 
monograph. 

(c)  The  agency  is  redesignating 
proposed  Subpart  D  of  the  monograph 
as  Subpart  C,  placing  the  labeling 
sections  under  Subpart  C. 

(d)  In  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  other  applicable  OTC  drug 
regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician"  or  the  word  "doctor."  This 
tentative  final  monograph  proposes  that 
option. 

9.  The  agency  is  proposing  to  delete 
the  first  sentence  of  the  aspirin 
hypersensitivity  warning  recommended 
in  S  343.50(c)(4)(i)  (redesignated 
§  343.50(c)  {l)(iv)(A)  and  (2)(iv)(A)). 
"This  product  contains  aspirin."  (See 
comment  33  above.)  This  sentence  is 
unnecessary  because  section  502(e)(1)  of 
the  act  (21  U.S.C.  352(e)(1))  requires  all 
drug  products  to  bear  on  the  label  the 
established  name  of  the  active 
ingredient  or  ingredients  contained  in 
the  product. 

10.  The  agency  is  proposing  that  the 
warning  recommended  in 
§  343.50(c)(3)(v)  (redesignated 
§  343.50(c)(l)(v)(C))  be  identified  as  a 
drug  interaction  precaution  (see 
comment  36  above)  as  follows:  "Drug 
Interaction  Precaution.  Do  not  take  this 
product  if  you  are  taking  a  prescription 
drug  for  anticoagulation  (thinning  the 
blood),  diabetes,  gout,  or  arthritis  unless 
directed  by  a  doctor."  This  precaution  is 
being  modified  in  §  343.50(c)(2)(v)(C)  for 
products  labeled  for  children  2  years  to 
under  12  years  of  age.  For  products 
labeled  both  for  adults  and  children,  the 
precaution  for  adults  will  apply.  (See 
§  343.50(c)(3).) 

11.  The  agency  is  revising  the  warning 
recommended  in  §  343.50(c)(3)(ii) 


(redesignated  §  343.50(c)  (l)(v)(A)  and 
(2)(v)(A))  to  read:  "If  ringing  in  the  ears 
or  a  loss  of  hearing  occurs,  consult  a 
doctor  before  taking  any  more  of  this 
product."  The  agency  believes  this 
wording  more  clearly  conveys  the 
appropriate  course  of  action  to  the 
consumer.  (See  comment  39  above.) 

12.  The  statements  recommended  by 
the  Panel  in  §  343.50(c)(3)(iii)  (a)  and  (b) 
are  being  moved  to  §  343.50(d)(3)  (i)  and 
(ii)  in  the  tentative  final  monograph 
because  they  are  directions  for  use.  not 
warnings.  (See  comment  41  above.) 

13.  The  agency  is  proposing  deletion 
of  the  term  "stomach  distress"  from 

§  343.50(c)(3)(iv)  (redesignated 
§  343.50(c)(l)(v)(B))  and  is  revising  the 
warning  as  follows:  "Do  not  take  this 
product  if  you  have  stomach  problems 
(such  as  heartburn,  upset  stomach,  or 
stomach  pain)  that  persist  or  recur,  or  if 
you  have  ulcers  or  bleeding  problems, 
unless  directed  by  a  doctor."  This 
warning  is  being  further  revised  in 
§  343.50(c)(2)(vi)(B)  for  products  labeled 
for  children  2  years  to  under  12  years  of 
age.  For  products  labeled  for  both  adults 
and  children,  the  warning  for  adults  will 
apply.  (See  §  343.50(c)(3).  See  also 
comment  31  above.) 

14.  The  Panel  classified  the  claims 
"acts  five  times  faster  than  aspirin"  and 
"reaches  peak  action  twelve  times  faster 
than  aspirin"  in  Category  II  for  choline 
salicylate.  However,  the  agency  finds  a 
reasonable  basis  to  classify  such  claims 
in  Category  III.  (See  comment  45  above.) 
This  classification  is  consistent  with  the 
Panel's  treatment  of  similar  claims  for 
buffered  aspirin,  i.e.,  the  data  are  not 
sufficient  to  support  such  claims  as 
"faster  to  the  bloodstream  than  plain 
aspirin." 

15.  The  agency  finds  that  labeling 
claims  such  as  "extra-strength,"  "extra 
pain  relief,"  "maximum  strength,"  and 
"arthritis  strength"  are  outside  the  scope 
of  the  OTC  drug  review.  (See  comment 
48  above.) 

16.  The  Panel  recommended  a 
children's  dosage  unit  of  80  mg  for 
aspirin  and  acetaminophen.  The  agency 
is  proposing  that  the  children's  dosage 
unit  for  aspirin,  acetaminophen,  and 
sodium  salicylate  be  80  mg  or  81  mg 
because  both  strengths  are  marketed, 
and  the  difference  between  these 
strengths  is  of  no  therapeutic 
consequence.  In  addition,  a  minimal 
effective  dose  for  children  over  9  years 
of  age  (i.e.,  320  mg  for  the  80-mg  dosage 
unit,  324  mg  for  the  81-mg  dosage  unit,  or 
325  mg  for  the  325-mg  dosage  unit)  is 
being  added  to  the  children's  dosage 
schedule.  (See  comment  58  above.) 

17.  Quantities  of  active  ingredients  are 
expressed  in  the  tentative  final 


monograph  in  metric  units  only. 
Manufacturers  may  voluntarily  list 
quantities  of  active  ingredients  in  both 
apothecary  and  metric  units.  (See 
comment  80  above.) 

18.  The  agency  is  not  adopting  the 
analgesic  equivalence  value  labeling 
statements  recommended  by  the  Panel 
in  §  343.50(e)  because  they  do  not 
appear  to  serve  their  intended  purpose 
and  could  be  confusing  to  consumers. 
(See  comment  56  above.) 

19.  The  statements  on  dosage  units 
recommended  in  S  343.50(d)  are  also 
being  deleted  in  this  tentative  final 
monograph.  The  agency  believes  that 
the  terms  "standard"  and 
"nonstandard"  would  not  serve  their 
intended  purpose  of  simplifying 
comparisons  among  various  products 
and  may  confuse  consumers.  (See 
comment  53  above.) 

20.  The  dosage  schedules  for  aspirin, 
acetaminophen,  and  sodium  salicylate 
recommended  by  the  Panel  in  S  343.10 
(a),  (b),  and  (f)  are  being  revised  to 
eliminate  the  concepts  of  "standard" 
and  "nonstandard"  schedules  and  are 
being  combined  under  §  343.50(d)(2). 
(See  comment  53  above.)  In  accordance 
with  the  agency's  changes  discussed  in 
this  paragraph  and  in  paragraph  number 
18  above,  the  Panel's  recommended 
definitions  in  §  343.3  (c),  (m),  and  (p)  are 
not  being  included  in  this  tentative  final 
monograph. 

21.  The  agency  concurs  with  the 
Panel's  recommendation  on  dosages  of 
aspirin,  acetaminophen,  and  sodium 
salicylate  for  adults  and  has 
incorporated  this  information  in  the 
directions  section  of  the  tentative  final 
monograph  (§  343.50(d)).  except  that  the 
agency  is  not  including  in  the  tentative 
final  monograph  a  maximum  initial  dose 
of  975  mg  for  these  ingredients  when 
given  in  a  4-hour  dosage  regimen.  (See 
comments  53  and  63  above.) 

22.  The  Panel  recommended  a  dosage 
of  325  to  650  mg  magnesium  salicylate 
every  4  hours,  based  upon  data 
submitted  on  a  product  containing  325 
mg  of  the  tetrahydrate  form  of 
magnesium  salicylate.  This  is  the  same 
as  the  dosage  range  established  for 
sodium  salicylate.  However,  the  agency 
has  determined  that  377  mg  magnesium 
salicylate  tetrahydrate,  and  not  325  mg, 
is  equivalent  to  325  mg  sodium 
salicylate.  Given  a  minimum  effective 
dosage  of  325  mg  sodium  salicylate,  the 
dosage  of  magnesium  salicylate 
tetrahydrate  that  would  contain  an 
equivalent  amount  of  salicylic  acid  is 
377  mg.  Therefore,  the  agency  concludes 
that  the  minimum  effective  dosage  of 
magnesium  salicylate  should  be  377  mg, 
and  the  maximum  dosage  for  this 
ingredient  should  be  754  mg.  The 


dosages  for  magnesium  salicylate  are 
being  revised  accordingly,  and  this 
tentative  final  monograph  specifies  in 
S  343.50(d)(6)  that  the  dosages  are  based 
on  the  tetrahydrate  form  of  magnesium 
salicylate.  (See  comment  64  above.) 

23.  The  agency  is  not  including 
analgesic-antipyretic  combinations  that 
contain  only  salicylates  in  this 
monograph  because  such  combinations 
are  not  in  accordance  with  general  OTC 
combination  drug  product  guidelines. 
(See  comment  72  above.)  However,  the 
agency  has  expanded  the  allowable 
combinations  recommended  by  the 
Panel  by  providing  a  range  of  acceptable 
amounts  of  active  ingredients  that  may 
be  contained  in  a  combination  product. 
The  agency  discussed  combination 
products  containing  analgesic  and 
cough-cold  ingredients  in  §  341.40  of  the 
cough-cold  combinations  tentative  final 
monograph  (53  FR  30522).  Accordingly, 
the  Panel's  recommendations  in 

§  343.20(d)  (1),  (2),  (3),  and  (4)  of  its 
monograph  are  not  being  addressed  in 
this  tentative  final  monograph,  and 
appropriate  cross-references  to  Part  341 
are  being  included.  (See  comment  67 
above.) 

24.  Based  on  the  recommendations  of 
the  Miscellaneous  Internal  Panel,  the 
agency  has  expanded  the  combination 
section  of  the  monograph  to  provide  for 
allowable  combinations  of  analgesic 
ingredients  or  combinations  of  analgesic 
ingredients  with  a  diuretic  when  the 
product  is  labeled  for  "menstrual" 
claims.  (See  the  tentative  final 
monograph  for  OTC  menstrual  drug 
products  published  elsewhere  in  this 
issue  of  the  Federal  Register.) 

25.  The  agency  notes  that  the  Panel 
concluded  that  OTC  acetaminophen 
products  for  children  should  be 
packaged  in  containers  containing  no 
more  than  36  tablets  (42  FR  35415).  This 
recommendation  was  based  on  an 
existing  regulation  recommending  a  36- 
tablet  limitation  of  1 V*  gr  children's 
aspirin  tablets  in  §  201.314(c)(2)  (21  CFR 
201.314(c)(2])  and  not  on  data  pertaining 
to  the  toxicity  of  acetaminophen  in 
children.  No  comments  were  submitted 
in  response  to  the  Panel's 
recommendation.  The  agency  has 
evaluated  currently  marketed  pediatric 
acetaminophen  products  (Ref.  1)  and 
does  not  believe  it  necessary  to  include 
this  packaging  limitation  in  the  tentative 
final  monograph.  The  agency  specifcally 
invites  comments  on  the  need  for  a 
regulation  to  limit  the  number  of  dosage 
units  per  container  for  pediatric  dosage 
forms  of  acetaminophen  in  light  of  child 
proof  closures  and  the  degree  of 
voluntary  compliance  in  effect  at  this 
time  among  the  manufacturers  of  these 
products.  The  agency  also  invites 
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comments  on  the  need  for  a  regulation 
requiring  the  36-tablet  limitation  for 
pediatric  aspirin  products  which  is 
recommended  in  21  CFR  201.314(c)(2). 

Reference 

(1)  Cardinale.  V.A.,  Editor,  "1987  Redbook." 
Medical  Economics  Company  Inc..  OradelL 
N|.  pp.  100-103, 130,  253,  452,  563,  600. 1987. 

26.  The  agency  is  changing  the  Panel's 
recommended  single  dose  of  65  mg 
caffeine  to  75  mg  caffeine  as  an 
analgesic  adjuvant,  not  to  exceed  a 
single  adult  dose  of  150  mg  or  a 
maximum  daily  dose  of  600  mg.  Caffeine 
remains  in  Category  III  as  an  analgesic 
adjuvant.  However,  industry  has 
responded  to  FDA's  concern  and 
provided  additional  data  which  are 
currently  under  review  by  the  agency. 
(See  comment  92  above.) 

27.  The  agency  is  proposing  to  include 
by  reference  the  dissolution  testing 
procedures  for  aspirin  capsules,  as 
contained  in  U.S.P.  XXI  at  page  77,  for 
aspirin  tablets  as  contained  in  U.S.P. 
XXI  Supplement  4  at  page  2130,  and  for 
buffered  aspirin  tablets,  as  contained  in 
U.S.P.  XXI  Supplement  4  at  page  2131,  as 
part  of  this  tentative  final  monograph. 
(See  comment  98  above.)  Furthermore, 
the  agency  is  also  including  by  reference 
the  dissolution  standard  for 
acetaminophen  and  aspirin  tablets  as 
contained  in  U.S.P.  XXI  at  page  14,  the 
dissolution  standard  for  one  aspirin 
combination  product  as  contained  in 
U.S.P.  XXI  Supplement  2  at  pages  1812 
and  1813,  and  the  dissolution  standard 
for  enteric  coated  aspirin  tablets 
(delayed-release  tablets)  as  contained  in 
U.S.P.  XXI  Supplement  3  at  pages  1972 
and  1973.  (See  comments  98  and  99 
above.) 

28.  The  agency  is  deleting  the  Panel's 
recommended  definition  for  buffered 
aspirin  in  S  343.3(j)  and  is  including  the 
definition  in  the  active  ingredients 
section  (S  343.10(b)(2))  of  this  tentative 
final  monograph  as  a  result  of  the 
establishment  of  a  U.S.P.  monograph  for 
buffered  aspirin  tablets  in  U.S.P.  XXI 
Supplement  4  at  page  2131.  The 
definition  of  buffered  aspirin  in 

§  343.10(b)(2)  of  this  tentative  final 
monograph  is  being  proposed  as  follows: 
Buffered  Aspirin  "Aspirin  identified  in 
paragraph  (b)(1)  of  this  section  may  be 
buffered  with  any  antacid  ingredient(8) 
identified  in  S  331.11  provided  that  the 
finished  product  contains  at  least  1.9 
milliequivalents  of  acid-neutralizing 
capacity  per  325  milligrams  in 
accordance  with  §  331.26."  (See 
comments  42  and  77  above.) 

29.  The  agency  is  deleting  the  Panel's 
recommended  definition  in  §  343.3(k) 
because  the  same  information  is 
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contained  in  S  343.20(d)(6)  (see  comment 
76  above)  which  is  being  redesignated 
§  343.20(bK3]  in  this  tentative  fmal 
monograph  and  is  being  revised  to 
include  all  products  containing  aspirin 
with  antacid  as  follows:  "Aspirin 
identified  in  5  343.10(b)(1)  may  be 
combined  with  any  antacid  ingredient 
identified  in  §  331.11  or  any  combination 
of  antacids  permitted  in  accordance 
with  §  331.10(a)  provided  that  the 
finished  product  meets  the  requirements 
of  S  331.10.  is  marketed  in  a  form 
intended  for  ingestion  as  a  solution,  and 
bears  labeling  indications  in  accordance 
with  §  343.60(b)(4)." 

In  addition,  the  agency  is  proposing 
that  such  products  be  identified  as 
follows:  "pain  reliever/ fever  reducer" 
(or  the  variation  permitted  in 
§  343.50(a))  and  "antacid."  (See 
comments  42  and  76  above.) 

30.  The  agency  is  proposing 
indications  for  products  containing 
aspirin  with  antacid  that  are  based  upon 
the  aspirin  indications  for  pain  and 
fever  in  §  343.50(b)(1)  and  the  antacid 
indications  in  §  331.30(b).  (See  comment 
47  above.) 

31.  The  labeling  for  products 
containing  acetaminophen  with  antacid 
(acetaminophen  and  antacid 
combinations],  provided  for  in 
recommended  {  343.20(d)(5)  and 
redesignated  §  343.20(b)(1)  in  this 
tentative  final  monograph,  is  being 
modified  to  include  a  statement  of 
identity  and  the  revised  indications 
labeling  in  S  343.60.  (See  comment  47 
above.) 

32.  The  agency  is  including  in  S  343.80 
proposed  professional  labeling  on  the 
use  of  aspirin,  buffered  aspirin,  or 
aspirin  in  combination  with  an  antacid 
in  the  prevention  of  myocardial 
infarction  in  patients  with  a  previous 
infarction  or  unstable  angina  pectoris. 
The  agency  is  also  proposing  to 
incorporate  labeling  on  the  use  of 
aspirin  and  buffered  aspirin  without 
sodium  for  transient  ischemic  attacks. 
(See  comments  49  and  50  above.) 

A  number  of  other  professional 
labeling  indications  also  are  being 
proposed  in  {  343.60(a)  of  the  tentative 
final  monograph.  The  agency  is  aware 
that  some  manufacturers  have  included 
statements  in  the  labeling  of  their 
internal  analgesic-antipyretic  drug 
products  that  advise  consumers  to  see 
their  doctor  for  other  (or  new)  uses  of 
aspirin  (or  name  of  product).  Such 
information  may  be  beneficial  to 
consumers,  and  the  agency  has  no 
objection  to  a  general  statement  of  this 
type  being  included  in  the  labeling  of 
OTC  internal  analgesic-antipyretic  drug 
products.  The  agency  is  also  aware  that 
information  about  these  other  uses  of 


these  products  has  appeared  in 
newspapers  and  magazines  and  on 
television  and  radio.  The  agency  is 
concerned  that  consumers  may  read  or 
hear  this  information  and  selfnuedicate 
with  an  OTC  drug  product  for  one  of 
these  conditions  without  consulting  with 
their  doctor.  Consumers  should  not  self- 
medicate  with  an  OTC  analgesic- 
antipyretic  drug  product  for  any  of  these 
professional  indications,  and  use  for  any 
of  these  conditions  should  be  only  under 
a  doctor's  supervision  because  serious 
side  effects  may  occur.  The  agency 
believes  that  it  is  important  that  any 
information  provided  to  consumers 
about  other  (professional)  uses  of  these 
products  be  accompanied  by  a 
counterbalancing  statement  that  the 
consumer  should  not  use  the  product  for 
more  than  10  days  (consistent  with  the 
allowable  OTC  labeling  being  proposed 
in  this  tentative  final  monograph) 
without  consulting  their  doctor  because 
serious  adverse  effects  may  occur. 
Examples  include  possible  bleeding  and 
stroke. 

Based  upon  these  new  uses  of  aspirin 
and  recognizing  the  evolving  nature  of 
this  issue,  the  agency  is  proposing  the 
following  optional  statement  in  this 
tentative  final  monograph:  "See  your 
doctor  for  other  uses  of  [insert  name  of 
ingredient  or  trade  name  of  product),  but 
do  not  use  for  more  than  10  days 
without  consulting  your  doctor  because 
serious  side  effects  may  occur."  The 
agency  believes  that  such  information 
should  be  provided  to  consumers  in  the 
most  effective  manner  and  should  be 
prominently  displayed  in  labeling  so 
that  it  may  readily  be  seen  and 
understood.  At  this  time,  the  agency  is 
proposing  this  as  optional  (allowable) 
labeling.  The  agency  invites  oonunent  on 
this  statement  or  other  alternative 
labeling,  appropriate  placement  in 
labeling,  and  whether  the  10  day 
limitation  on  use  should  be  an  integral 
part  of  any  such  statement.  The  agency 
also  invites  comment  on  whether  this 
information  should  be  part  of  the 
required  labeling  for  these  products. 

33.  The  agency  is  not  adopting  the 
liver  warning  in  S  343.50(cH5Ki).  but  is 
proposing  that  one  of  the  following 
overdose  warnings  appear  on  all 
acetaminophen  products  to  follow  those 
general  overdose  warnings  required  in 
§  330.1(g)  (21  CFR  330.1(g)):  for  products 
labeled  for  adults  (S  343io(c)(l)(iii)). 
"Prompt  medical  attention  is  critical  for 
adults  as  well  as  for  children  even  if  you 
do  not  notice  any  signs  or  symptoms"  or 
for  products  labeled  for  children 
(§  343.50(c)(2)(iii)).  "Prompt  medical 
attention  is  critical  even  if  you  do  not 
notice  any  signs  or  symptoms."  For 
products  labeled  for  both  adults  and 


children,  the  warning  for  adults  will 
apply,  as  described  in  9  343.50(c)(3). 
(See  comment  25  above.) 

34.  The  agency  has  reclassified 
methapyrilene  fumarate  from  Category 
III  to  Category  II  as  an  OTC  analgesic, 
antipyretic,  and  antirheumatic  adjuvant 
ingredient.  A  tentative  final  rule  for 
nighttime  sleep-aids,  published  in  the 
Federal  Register  of  June  13, 1978  (43  FR 
25544),  proposed  to  place  methapyrilene 
in  Category  II  because  of  preliminary 
studies  implicating  this  drug  as  a 
carcinogen,  or  a  carcinogen  synergist 
with  nitrates,  in  rats.  However,  at  that 
time,  the  studies  were  too  preliminary  lo 
support  a  definitive  finding  of 
carcinogenicity  for  methapyrilene  that 
would  necessitate  its  immediate 
removal  from  all  products  in  the  OTC 
drug  market. 

On  May  1. 1979,  the  agency  received 
an  interim  report  from  the  National 
Cancer  Institute  (NCI)  regarding 
carcinogenicity  studies  performed  with 
methapyrilene  at  the  Frederick  Cancer 
Research  Center.  The  results  of  these 
studies  have  been  published  by  Lijinsky, 
Reuber.  and  Blackwell  (Ref.  1).  The  NCI 
interim  report  stated  that  methapyrilene 
is  a  potent  carcinogen  in  rats  and  must 
be  considered  a  potential  carcinogen  in 
man.  FDA  reviewed  this  report  and 
concurred  with  its  conclusions.  In  )une 
1979,  the  agency  initiated  a  recall  letter 
to  all  manufacturers  holding  an 
approved  new  drug  application  (NDA) 
for  products  containing  methapyrilene. 
This  voluntary  recall  has  eliminated 
drug  products  containing  methapyrilene 
from  the  marketplace.  Products 
containing  methapyrilene  are  now 
considered  to  be  misbranded  under 
section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  352)  and 
"n^w  drugs"  under  section  201  (p)  of  the 
act  (21  U.S.C.  321(p)). 

The  agency  received  no  comments  on 
methapyrilene  fumarate,  which  was 
classified  as  Category  in  by  the  Panel  as 
an  analgesic  adjuvant.  Based  on  the 
studies  discussed  above,  the  agency  has 
reclassified  methapyrilene  fumarate 
from  Category  III  to  Category  II. 

Reference 

(1)  Ujinsky.  W..  M.D.  Reuber.  and  B..N. 
Blackwell,  "Liver  Tumors  Induced  in  Rats  by 
Chronic  Oral  Administration  of  the  Common 
Antihistamine  Methapyrilene 
Hydrochloride,"  Science.  209:617-819. 1980 

35.  The  agency  is  expanding  the 
Panel's  recommended  warning  on 
sahcylate  allergy  in  §  343.50(cK6) 
(redesignated  i  343.50(c)  (l)(v)  and 
(2)(v))  to  include  aspirin  in  an  effort  to 
assure  that  consumers,  most  of  whom 
are  apt  to  be  familiar  with  aspirin,  will 


understand  that  aspirin  is  also  a 
salicylate  and  that  the  allergic  reaction 
that  they  may  associate  with  aspirin  is  a 
salicylate  allergy  and  can  be  caused  by 
any  of  the  ingredients  in  this  drug  group. 
36.  The  Panel  was  concerned  with  the 
effects  of  aspirin  or  carbaspirin  calcium 
on  increasing  duration  of  labor, 
changing  hemostatic  mechanisms  in  the 
newborn  and  increasing  maternal  blood 
loss  (42  FR  35404).  The  latter  may  be  a 
hazard  particularly  in  premature  labor 
and  thus  at  any  time  during  the  last  3 
months  of  pregnancy.  For  these  reasons, 
the  Panel  concluded  that  there  is  a 
potential  hazard  to  the  use  of  aspirin 
during  pregnancy  and  recommended  the 
following  warning  on  all  aspirin- 
containing  products:  "Do  not  take  this 
product  during  the  last  3  months  of 
pregnancy  except  under  the  advice  and 
supervision  of  a  physician."  The  agency 
received  no  comments  on  this  issue,  but 
is  expanding  the  Panel's  labeling 
recommendation  to  inform  consumers  of 
the  reason  for  the  warning.  In  addition, 
in  the  Federal  Register  of  December  3. 
1982  (47  FR  54750),  the  agency  published 
a  final  rule  to  amend  the  general  drug 
labeling  provisions  in  Part  201  by  adding 
new  §  201.63.  which  includes  the 
following  warning  to  pregnatit  and 
nursing  women  concerning  the  use  of 
OTC  drugs  that  are  intended  for 
systemic  absorption:  "As  with  any  drug, 
if  you  are  pregnant  or  nursing  a  baby, 
seek  the  advice  of  a  health  professional 
before  using  this  product."  Because  of 
this  more  recent  general  warning,  the 
agency  is  proposing  that  the  following 
revised  warning  follow  the  warning 
required  in  S  201.63(a):  "IMPORTANT: 
Do  not  take  this  product  during  the  last  3 
months  of  pregnancy  unless  directed  by 
a  doctor.  Aspirin  taken  near  time  of 
delivery  may  cause  bleeding  problems 
in  both  mother  and  child." 

37.  After  reviewing  the  conclusions 
stated  in  three  Panel  reports  (Oral 
Cavity  at  42  FR  22796.  Internal 
Analgesic  at  42  FR  35376,  and  Topical 
Analgesic,  Antirheumatic,  Otic,  Burn, 
and  Sunburn  Prevention  and  Treatment 
at  44  FR  69845)  concerning  aspirin's 
ability  to  exert  a  topical  effect  as  well  as 
the  available  data,  the  agency 
concluded  that  there  are  not  sufficient 
data  available  to  permit  final 
classification  of  aspirin  as  a  topical 
analgesic/anesthetic  in  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products,  published  in  the 
Federal  Register  of  January  27, 1988  (53 
FR  2436).  In  that  tentative  final 
monograph,  the  agency  deferred  the 
systemic  effectiveness  of  aspirin  in  a 
chewing  gum  dosage  form  for  the  relief 
of  many  kinds  of  pain  including  sore 


throat  to  this  rulemaking  (53  FR  2442). 
Although  the  topical  analgesic  effect  of 
aspirin  is  not  being  specifically 
addressed  in  this  rulemaking,  the  agency 
tentatively  accepts  the  conclusion  of  the 
majority  of  the  Oral  Cavity  Panel  and 
the  Internal  Analgesic  Panel  that  aspirin 
in  a  chewing  gum  base  is  safe  for  the 
relief  of  sore  throat  pain  when  labeled 
with  adequate  directions  and  warnings 
against  misuse. 

Although  the  Internal  Analgesic  Panel 
concluded  that  the  topical  effect  of 
aspirin  or  any  analgesic  in  a  chewing 
gum  dosage  form  has  not  been 
adequately  tested  for  the  treatment  of 
sore  throat  pain,  it  found  the  marketing 
of  an  OTC  analgesic  in  a  chewing  gum 
formulation  acceptable  for  its  systemic 
analgesic  effect  if  the  product  provides 
the  minimum  effective  dose  (325  to  650 
mg  aspirin/dose)  and  is  labeled 
according  to  the  Panel's  proposed 
monograph.  The  Panel  also  stated  its 
concern  about  the  possibility  of  oral 
mucosal  damage  and  the  effect  of 
aspirin  on  blood  clotting  after  oral 
surgery  or  tonsillectomy  and 
recommended  that  the  labeling  of  such 
product  formulations  include  the 
warning,  "Do  not  take  this  product  for  at 
least  7  days  after  tonsillectomy  or  oral 
surgery  except  under  the  advice  and 
supervision  of  a  physician."  The  Panel 
further  recommended  that  aspirin  for  a 
local  topical  effect  be  deferred  to  the 
Oral  Cavity  Panel  for  evaluation  (42  FR 
35376). 

The  Oral  Cavity  Panel  concluded  that 
OTC  anesthetic/analgesic  ingredients 
are  useful  for  the  treatment  of  the 
symptoms  of  occasional  minor  sore 
throat  and  mouth  but  was  divided  in  its 
conclusions  about  the  safety  and 
effectiveness  of  aspirin  as  an 
anesthetic/analgesic  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  (47  FR  22769  and 
22796).  The  majority  of  the  Panel 
concluded  that  aspirin  incorporated  in  a 
chewing  gum  base  is  safe  and  effective 
as  an  OTC  anesthetic/analgesic 
ingredient  for  topical  use  on  the 
mucuous  membranes  of  the  mouth  and 
throat.  However,  the  minority  of  the 
Panel  concluded  that  there  were 
insufficient  data  available  to  permit 
final  classification  of  the  safety  and 
effectiveness  of  aspirin  as  an  OTC 
anesthetic/analgesic  ingredient.  The 
minority  of  the  Panel  had  reservations 
about  the  safety  of  topically  applied 
aspirin  used  in  the  oral  cavity  and 
believed  that  aspirin  has  no  known 
topical  anesthetic  or  analgesic  activity. 
It  also  believed  that  any  analgesic  effect 
from  aspirin  applied  topically  in  the  oral 
cavity  is  ultimately  due  to  systemic 


absorption  and  not  to  topical 
application.  Both  the  majority  and 
minority  of  the  Panel  concluded  that 
aspirin  should  not  be  used  following 
operative  procedures  of  the  mouth  or 
throat. 

Because  the  agency  is  aware  that 
aspirin  increases  bleeding  time  and 
inhibits  platelet  aggregation  (42  FR 
35384  and  47  FR  22797)  and  because 
aspirin-related  hemorrhage  after  oral 
surgery  and  tonsillectomy  is  a  well 
docmnented  occurrence  (Refs.  1,  2.  and 
3),  the  agency  agrees  with  both  the 
Internal  Analgesic  and  Oral  Cavity 
Panels  that  aspirin  in  a  chewing  gum 
form  or  chewable  tablet  form  should  not 
be  used  for  at  least  7  days  after  oral 
surgery  or  tonsillectomy  (42  FR  35377 
and  47  FR  22798  and  22801).  The  agency 
is  therefore  proposing  the  following 
warning  for  these  dosage  forms  of 
aspirin:  "Do  not  take  this  product  for  at 
least  7  days  after  tonsillectomy  or  oral 
surgery  unless  directed  by  a  doctor." 
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38.  Section  201.314  (21  CFR  201.314) 
sets  forth  certain  labeling  requirements 
regarding  warnings  on  OTC  drug 
products  containing  salicylates  and 
statements  of  poUcy  on  labeling  such 
drugs.  Several  provisions  of  S  201.314 
may  be  superseded  by  the  requirements 
established  in  several  OTC  drug  final 
monographs  (e.g.,  internal  analgesic, 
external  analgesic  and  overindulgence 
in  alcohol  and  food).  When  those 
monographs  are  finalized,  the  agency 
will  revise  the  appropriate  portions  of 
§  201.314.  In  addition,  the  agency  may 
incorporate  some  of  the  requirements  of 
9  201.314  into  the  appropriate 
monographs. 

In  addition,  the  agency  is  proposing  to 
remove  paragraph  (a)(1)  of  §  310.201  and 
reserve  paragraph  (a)(1)  for  future  use. 
The  provisions  of  §  310.201(a)(1)  will  be 
superseded  by  the  requirements  of  the 
internal  analgesic  final  monograph.  For 
the  same  reason,  those  portions  of 
§§  369.20  and  369.21  applicable  to 
salicylates  and  acetaminophen  are  also 
proposed  for  removal. 
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The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  apency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  proposed 
rule,  if  implemented,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  impact  that  this 
rulemaking  would  have  on  OTC  internal 
analgesic,  antipyretic,  and  antirheumatic 
drug  products.  Types  of  impact  may 
include,  but  are  not  limited  to,  costs 
associated  with  product  testing, 
relabehng,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  should  be 
accompanied  by  appropriate 
documentation.  Because  the  agency  has 
not  previously  invited  specific  comment 
on  the  economic  impact  of  the  OTC  drug 
review  on  internal  analgesic 
antipyretic,  and  antirheumatic  drug 
products,  a  period  of  180  days  from  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  any  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rule. 


The  agency  has  determined  that  under 
21  CFR  25.24(cK81  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Sections  343.50(c)(l)(viii)(A)  and 
343.50(c)(2)(viii)(A)  of  this  proposed  rule 
contain  collection  of  information 
requirements.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980,  FDA  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  or  its 
review  of  these  collection  of  information 
requirements.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Rm.  3208,  New  Executive  Office 
Bldg.,  Washington,  DC  20503,  Attn: 
Shannah  Koss. 

Interested  persons  may,  on  or  before 
May  16, 1989,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  May  16, 1989.  Three  copies  of  all 
comments,  objections,  and  requests  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments, 
objections,  and  requests  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
November  16, 1989,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  January  16, 
1990.  These  dates  are  consistent  with 
the  time  periods  specifled  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29, 1981 


(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  {HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  January  16, 
1990.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  pubUshed  in  the 
Federal  Register  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

List  of  Sul^ects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Prescription 
exemption. 

21  CFR  Part  343 

Internal  analgesics.  Labeling,  Over- 
the-counter  drugs. 

21  CFR  Part  369 

Labeling,  Over-the-counter  drugs. 
Warning  and  caution  statements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  310  is  revised  to  read  as  follows: 

Authority:  Sees.  501,  502.  503.  505,  701.  704. 
705.  52  Stat.  1049-1053  as  amended.  1055-1056 
as  amended.  67  Stat.  477  as  amended.  52  Stal. 
1057-1058  (21  U.S.C.  351,  352.  353,  355.  371, 
374.  375);  5  U.S.C.  553:  21  CFR  5.10  and  5.11. 

§310.201    (Amended] 

2.  In  Subpart  C,  S  310.201  Exemption 
for  certain  drugs  limited  by  new-drug 
applications  to  prescription  sale  is 
amended  by  removing  paragraph  (a)(1) 
and  reserving  it. 

3.  Part  343  is  added  to  read  as  follows: 
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PART  343— INTERNAL  ANALGESIC, 
ANTIPYRETIC,  AND  ANTIRHEUMATIC 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A — General  Provisions 

Sec 

343.1     Scope. 

343.3    Definitions. 

Subpart  B— Active  Ingredients 

343.10    Analgesic-antipyretic  active 

ingredients. 
343.20     Permitted  combinations  of  active 

ingredients. 

Subpart  C— Labeling 

343.50    Labeling  of  analgesic-antipyretic 

drug  products. 
ri43.60    Labeling  of  permitted  combinations 

of  active  ingredients. 
343.80    Professional  labeling. 

Subpart  D— Testing  Procedures 

343.90     Dissolution  Testing. 

Authority:  Sees.  201  (p),  502,  505.  701.  52 
Slat.  1041-1042  as  amended,  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321(p).  352,  355. 
371);  5  U.S.C.  553;  21  CFR  5.10  and  5.11. 

Subpart  A — General  Provisions 

§  343.1    Scope. 

(a)  An  over-the-counter  analgesic- 
antipyretic  drug  product  in  a  form 
suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  of  the  conditions  in  this  part 
in  addition  to  each  of  the  general 
conditions  established  in  §  330.1  of  this 
chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  1  of 
Title  21  unless  otherwise  noted. 

§  343.3    Definitions. 

As  used  in  this  part: 

Analgesic-antipyretic  drug.  An  agent 
used  to  alleviate  pain  and  to  reduce 
fever. 

Subpart  B— Active  ingredients 

§343.10    Analgesic-antipyretic  active 
ingredients. 

The  active  ingredients  of  the  product 
consist  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
§  343.50(d): 

(a)  Acetaminophen. 

(b)  Aspirin  ingredients.  (1)  Aspirin. 
(2)  Buffered  aspirin.  Aspirin  identified 

in  paragraph  (b)(1)  of  this  section  may 
be  buffered  with  any  antacid 
ingredient(s)  identified  in  S  331.11  of  this 
chapter  provided  that  the  finished 
product  contains  at  least  1.9 
milliequivalents  of  acid-neutralizing 


capacity  per  325  milligrams  of  aspirin  in 
accordance  with  §  331.26  of  this  chapter. 

(c)  Carbaspirin  calcium. 

(d)  Choline  salicylate. 

(e)  Magnesium  salicylate. 

(f)  Sodium  salicylate. 

§  343.20    Permitted  combinations  of  active 
ingredients. 

The  following  combinations  are 
permitted  provided  each  active 
ingredient  is  present  within  the 
established  dosage  limits  and  the 
product  is  labeled  in  accordance  with 
§  343.60.  Combinations  containing 
aspirin  must  also  meet  the  standards  of 
an  acceptable  dissolution  test,  as  set 
forth  in  §  343.90. 

(a)  Combinations  of  acetaminophen 
with  other  analgesic-antipyretic  active 
ingredients.  Acetaminophen  identified 
in  §  343.10(a)  may  be  combined  with  any 
one  ingredient  listed  below  provided 
that  each  dose  of  the  product  contains 
325  to  500  milligrams  acetaminophen 
and  the  amount  of  the  other  ingredient 
as  follows  and  provided  that  the  product 
is  not  labeled  for  use  by  children  under 
12  years  of  age: 

(1)  Aspirin  325  to  500  milligrams. 

(2)  Carbaspirin  calcium  414  to  637 
milligrams. 

(3)  Choline  salicylate  435  to  669 
milligrams. 

(4)  Magnesium  salicylate  377  to  580 
milligrams. 

(5)  Sodium  salicylate  325  to  500 
milligrams. 

(b)  Combinations  of  analgesic- 
antipyretic  active  ingredients  with 
nonanalgesic-nonantipyretic  active 
ingredients — (1)  Acetaminophen  and 
antacid  combinations.  Acetaminophen 
identified  in  S  343.10(a)  may  be 
combined  with  any  antacid  ingredient 
identified  in  §  331.11  of  this  chapter  or 
any  combination  of  antacids  permitted 
in  accordance  with  S  331.10(a)  of  this 
chapter  provided  that  the  finished 
product  meets  all  the  requirements  of 
§  331.10  of  this  chapter  and  bears 
labeling  indications  in  accordance  with 
§  343.60(b)(2). 

(2)  Analgesic-antipyretic  and  cough- 
cold  combinations.  See  §  341.40  of  this 
chapter. 

(3)  Aspirin  and  antacid  combinations. 
Aspirin  identified  in  §  343.10(b)(1)  may 
be  combined  with  any  antacid 
ingredient  identified  in  S  331.11  of  this 
chapter  or  any  combination  of  antacids 
permitted  in  accordance  with  §  331.10(a) 
of  this  chapter  provided  that  the  finished 
product  meets  the  requirements  of 

§  331.10  of  this  chapter,  is  marketed  in  a 
form  intended  for  ingestion  as  a 
solution,  and  bears  labeling  indications 
in  accordance  with  S  343.60(b)(4). 


(4)  Analgesic  and  diuretic 
combinations.  Any  analgesic  identified 
in  S  343.10  or  any  combination  of 
analgesics  identified  in  §  343.20(a)  may 
be  combined  with  any  diuretic  identified 
in  S  357.1012  of  this  chapter  provided  the 
product  bears  labeling  indications  in 
accordance  with  §  357.1060(b)  of  this 
chapter. 

Subpart  C— Labeling 

§  343.50    Labeling  of  analgesic-antipyretic 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "pain  reliever"  or 
"analgesic  (pain  reliever)."  If  the 
product  is  also  labeled  to  include  the 
indication  "to  reduce  fever,"  then  the 
statement  of  identity  of  the  product 
consists  of  the  established  name  of  the 
drug,  if  any,  and  identifies  the  product 
as  a  "pain  reliever-fever  reducer"  or 
"analgesic  (pain  reliever)-antipyretic 
(fever  reducer)." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
in  this  paragraph,  as  appropriate.  Other 
truthful  and  nonmisleading  statements, 
describing  only  the  indications  for  use 
that  have  been  established  in  this 
paragraph  (b),  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  For  products  containing  any 
ingredient  identified  in  §  343.10.  "For  the 
temporary  relief  of  minor  aches  and 
pains"  [which  may  be  followed  by  one 
or  more  of  the  following:  ("associated 
with"  (select  one  or  more  of  the 
following:  "a  cold,"  "the  common  cold," 
"sore  throaL"  "headache,"  "toothache," 
"muscular  aches,"  "backache,"  "the 
premenstrual  and  menstrual  periods" 
(which  may  be  followed  by: 
"(dysmenorrhea),")  or  "premenstrual 
and  menstrual  cramps"  (which  may  be 
followed  by:  "(dysmenorrhea)))",  ("and 
for  the  minor  pain  from  arthritis '),  and 
("and  to  reduce  fever.")] 

(2)  For  products  labeled  only  for 
children  2  years  to  under  12  years  of 
age.  "For  the  temporary  relief  of  minor 
aches  and  pains"  (which  may  be 
followed  by:  ("associated  with"  (select 
one  or  more  of  the  following:  "a  cold," 
"the  common  cold,"  "sore  throat," 
"headache,"  or  "toothache"))  and/or 
("and  to  reduce  fever.")] 
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(3)  For  products  containing 
acetaminophen  as  identified  in 

§  343.10(a).  The  term  "flu"  may  be  added 
to  the  indications  identified  in 
paragraphs  (b]  (1]  and  (2)  above. 

(4)  Other  required  statements — (i)  For 
products  labeled  only  for  children  2  to 
under  12  years  of  age  containing  any 
ingredient  identified  in  §343.10.  [A]  The 
labeling  of  the  product  contains,  on  the 
principal  display  panel,  either  of  the 
following: 

[1]  "Children's  (trade  name  of  product 
or  generic  name  of  ingredient(s)). " 

[2]  "(Trade  name  of  product  or  generic 
name  of  ingredient(s))  for  Children." 

(B)  The  labeling  for  adults  in 
§  343.50(d)  and  the  statement  "Children 
2  to  under  12  years  of  age"  in 
S  343.50(d][3](ii]  are  not  required. 

(ii)  For  products  labeled  only  for 
adults  containing  any  ingredient 
identified  in  §  343. 10  and  any 
combination  identified  in  §  343.20.  (A) 
The  labeling  of  the  product  contains,  on 
the  principal  display  panel,  either  of  the 
following: 

[1]  "Adult's  (trade  name  of  product  or 
generic  name  of  ingredient(s)). " 

[2]  "(Trade  name  of  product  or  generic 
name  of  ingredient(s))  for  adults. " 

(B)  The  labeling  for  children  in 

§  343.50(d)  and  the  word  "Adults"  in 
§  343.50(d)(3)(i)  are  not  required. 

(C)  The  product  should  not  contain 
any  labeling  for  children  under  12  years 
of  age  except  the  following  statement 
under  the  heading  "Directions," 
"Children  under  12  years  of  age:  consult 
a  doctor." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following 
statements  imder  the  heading 
"Warnings."  If  applicable,  warnings 
may  be  combined  to  eliminate 
duplicative  words  or  phrases  so  the 
resulting  waming(s)  are  clear  and 
understandable. 

(1)  For  products  labeled  for  adults — (i) 
For  products  containing  any  ingredient 
in  §343.10.  "Do  not  take  this  product  for 
pain  for  more  than  10  days  or  for  fever 
for  more  than  3  days  unless  directed  by 
a  doctor.  If  pain  or  fever  persists  or  gets 
worse,  if  new  symptoms  occur,  or  if 
redness  or  swelling  is  present,  consult  a 
doctor  because  these  could  be  signs  of  a 
serious  condition." 

(ii)  For  products  containing  any 
ingredient  in  §  343.10  and  labeled  for  the 
relief  of  sore  throat  pain.  "If  sore  throat 
is  severe,  persists  for  more  than  2  days, 
is  accompanied  or  followed  by  fever, 
headache,  rash,  nausea,  or  vomiting, 
consult  a  doctor  promptly." 

(iii)  For  products  containing 
acetaminophen  identified  in  §  343. 10(a). 
The  following  statement  must  follow  the 
general  warning  identified  in  §  330.1(g) 


of  this  chapter:  "Prompt  medical 
attention  is  critical  for  adults  as  wed  as 
for  children  even  if  you  do  not  notice 
any  signs  or  symptoms." 

(iv)  For  products  containing  aspirin  or 
carbaspirin  calcium  identified  in 
§§  343.10  (b)  and  (c).  (A)  "Do  not  take 
this  product  if  you  are  allergic  to  aspirin 
or  if  you  have  asthma  unless  directed  by 
a  doctor." 

(B)  The  following  warning  must  follow 
the  general  warning  identified  in 

§  201.63(a)  of  this  chapter: 
"IMPORTANT:  Do  not  take  this  product 
during  the  last  3  months  of  pregnancy 
unless  directed  by  a  doctor.  Aspirin 
taken  near  the  time  of  delivery  may 
"cause  bleeding  problems  in  both 
mother  and  child." 

(C)  For  products  in  a  chewable  dosage 
form.  "Do  not  take  this  product  for  at 
least  7  days  after  tonsillectomy  or  oral 
surgery  unless  directed  by  a  doctor." 

(v)  For  products  containing  aspirin, 
carbaspirin  calcium,  choline  salicylate, 
magnesium  salicylate,  or  sodium 
salicylate  identified  in  §§  343.10  (b),  (c), 
(d),  (e),  and  (f).  (A)  "If  ringing  in  the  ears 
or  a  loss  of  hearing  occurs,  consult  a 
doctor  before  taking  any  more  of  this 
product." 

(B)  "Do  not  take  this  product  if  you 
have  stomach  problems  (such  as 
heartburn,  upset  stomach,  or  stomach 
pain)  that  persist  or  recur,  or  if  you  have 
ulcers  or  bleeding  problems,  unless 
directed  by  a  doctor." 

(C)  "Drug  Interaction  Precaution.  Do 
not  take  this  product  if  you  are  taking  a 
prescription  drug  for  anticoagulation 
(thinning  the  blood),  diabetes,  gout,  or 
arthritis  unless  directed  by  a  doctor." 

(vi)  For  products  containing  choline 
salicylate,  magnesium  salicylate,  or 
sodium  salicylate  identified  in  §343.10 
(d),  (e),  and  (f).  "Do  not  take  this  product 
if  you  are  allergic  to  salicylates 
(including  aspirin)  unless  directed  by  a 
doctor." 

(vii)  For  products  containing 
magnesium  salicylate  identified  in 
§  343.10(e)  in  an  amount  more  than  50 
milliequivalents  of  magnesium  in  the 
recommended  daily  dosage.  "Do  not 
take  this  product  if  you  have  kidney 
disease  unless  directed  by  a  doctor." 

(viii)  For  products  containing  sodium 
salicylate  identified  in  §  343.10(f)— [A] 
For  products  containing  0.2 
milliequivalent  (5  milligrams)  or  higher 
of  sodium  per  dosage  unit.  The  labeling 
of  the  product  contains  the  sodium 
content  per  dosage  unit  (e.g..  tablet, 
teaspoonful)  if  it  is  0.2  milliequivalent  (5 
milligrams)  or  higher. 

(B)  For  products  containing  more  than 
5  milliequivalents  (125  milligrams) 
sodium  in  the  maximum  recommended 
daily  dosage.  "Do  not  take  this  product 


if  you  are  on  a  sodium  restricted  diet 
unless  directed  by  a  doctor." 

(2)  For  products  labeled  for  children  2 
years  to  under  12  years  of  age — (i)  For 
products  containing  any  ingredient  in 
§343.10.  "Do  not  give  this  product  for 
pain  for  more  than  5  days  or  for  fever  for 
more  than  3  days  unless  directed  by  a 
doctor.  If  pain  or  fever  persists  or  gets 
worse,  if  new  symptoms  occur,  or  if 
redness  or  swelling  is  present,  consult  a 
doctor  because  these  could  be  signs  of  a 
serious  condition." 

(ii)  For  products  containing  any 
ingredient  in  §343.10  and  labeled  for  the 
relief  of  sore  throat  pain.  "If  sore  throat 
is  severe,  persists  for  more  than  2  days, 
is  accompanied  or  followed  by  fever, 
headache,  rash,  nausea,  or  vomiting, 
consult  a  doctor  promptly." 

(iii)  For  products  containing 
acetaminophen  identified  in  §  343.10(a). 
The  following  statement  must  follow  the 
general  warning  identified  in  §  330.1(g) 
of  this  chapter:  "Prompt  medical 
attention  is  critical  even  if  you  do  not 
notice  any  signs  or  symptoms." 

(iv)  For  products  containing  aspirin  or 
carbaspirin  calcium  identified  in 
§  343.10(b)  and(c).  (A)  "Do  not  give  this 
product  to  children  who  are  allergic  to 
aspirin  or  who  have  asthma  unless 
directed  by  a  doctor." 

(B)  For  products  in  a  chewable  dosage 
form.  "Do  not  give  this  product  for  at 
least  7  days  after  tonsillectomy  or  oral 
surgery  unless  directed  by  a  doctor." 

(v)  For  products  containing  aspirin, 
carbaspirin  calcium,  choline  salicylate.' 
magnesium  salicylate,  or  sodium 
salicylate  identified  in  §  343. 10  (b).  (c). 
(d),  (e),  and  (f).  (A)  "If  ringing  in  the  ears 
or  a  loss  of  hearing  occurs,  consult  a 
doctor  before  giving  any  more  of  this 
product." 

(B)  "Do  not  give  this  product  to 
children  who  have  stomach  problems 
(such  as  heartburn,  upset  stomach,  or 
stomach  pain)  that  persist  or  recur,  or 
who  have  ulcers  or  bleeding  problems, 
unless  directed  by  a  doctor." 

(C)  "Drug  Interaction  Precaution.  Do 
not  give  this  product  to  children  who  are 
taking  a  prescription  drug  for 
anticoagulation  (thinning  the  blood), 
diabetes,  gout,  or  arthritis  unless 
directed  by  a  doctor." 

(vi)  For  products  containing  choline 
salicylate,  magnesium  salicylate,  or 
sodium  salicylate  identified  in  §  343. 10 
(d),  (e),  and  (f).  "Do  not  give  this  product 
to  children  who  are  allergic  to 
salicylates  (including  aspirin)  unless 
directed  by  a  doctor." 

(vii)  For  products  containing 
magnesium  salicylate  identified  in 
§  343.10(e)  in  an  amount  more  than  50 
milliequivalents  of  magnesium  in  the 


recommended  daily  dosage.  "Do  not 
give  this  product  to  children  who  have 
kidney  disease  unless  directed  by  a 
doctor." 

(viii)  For  products  containing  sodium 
salicylate  identified  in  §  343. 10(f)— {A] 
For  products  containing  0.2 
milliequivalent  (5  milligrams)  or  higher 
of  sodium  per  dosage  unit.  The  labeling 
of  the  product  contains  the  sodium 
content  per  dosage  unit  (e.g.,  tablet, 
teaspoonful)  if  it  is  0.2  m.illiequivalent  (5 
milligrams)  or  higher. 

(B)  For  products  containing  more  than 
5  milliequivalents  (125  milligrams) 
sodium  in  the  maximum  recommended 
daily  dosage.  "Do  not  give  this  product 
to  children  who  are  on  a  sodium 
restricted  diet  unless  directed  by  a 
doctor." 

(3)  For  products  labeled  both  for 
adults  and  for  children  2  years  to  under 
12  years  of  age.  The  labeling  of  the 
product  contains  the  warnings  identified 
in  §  343.50(c)(1)  except  that  the  warning 
in  §  343.50(c)(l)(i)  is  replaced  with  the 
following:  "Do  not  take  this  product  for 
pain  for  more  than  10  days  (for  adults) 
or  5  days  (for  children),  and  do  not  take 
for  fever  for  more  than  3  days  unless 
directed  by  a  doctor.  If  pain  or  fever 
persists  or  gets  worse,  if  new  symptoms 
occur,  or  if  redness  or  swelling  is 
present,  consult  a  doctor  because  these 
could  be  signs  of  a  serious  condition.  Do 
not  give  this  product  to  children  for  the 
pain  of  arthritis  unless  directed  by  a 
doctor." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
statements  under  the  heading 
"Directions." 

(1)  "For  products  labeled  only  for 
children  2  years  to  under  12  years  of 
age.  "The  dosage  information  for 
children  in  paragraphs  (d)  (2),  (4),  (5), 
and  (6)  of  this  section  should  be 
converted  to  directions  that  are  easily 
understood  by  the  consumer.  For 
example,  the  number  of  80-milligram.  or 
81-milligram,  or  325-milligram  dosage 
units  corresponding  to  the  children's 
doses  in  paragraph  (d)(2)  of  this  section 
can  be  expressed  in  the  labeling  as 
follows: 

I  Directions 


Directions— Continued 


Age  (years) 

Number  o( 

80-mg  or 

ei-mg  ' 

dosage 

urvts 

Number  of 

325-rT»g' 

dosage 

units 

11  to  under  12    

4  to  6 

1  to  1  '^. 

Age  (years) 

Number  of 

80-mgor 

81-n»g' 

dosage 

units 

Number  of 

325-mg  ' 

dosage 

units 

Under  2 

Consult  a 
doctor. 

2 

3 

4  to  5 

Consult  a 

?  to 

uryjer  4  

doctor. 
Vt. 

4  In 

under  6 

V*. 

6  to 
9  to 

under  9 „ 

under  11 

1. 

1  to  1  y*. 

■  Dose  may  t>e  repeated  every  4  hours  wtiile 
symptoms  persist,  up  to  lour  times  a  day  or  as 
directed  t>y  a  doctor. 

(2)  For  products  containing 
acetaminophen,  aspirin,  or  sodium 
salicylate  identified  in  §  343.10(a),  (b), 
and  (f).  Adults:  Oral  dosage  is  325  to  650 
milligrams  every  4  hoiu-s  or  325  to  500 
milligrams  every  3  hours  or  650  to  1,000 
milligrams  every  6  hoiu-s,  while 
symptoms  persist,  not  to  exceed  4,000 
milligrams  in  24  hours,  or  as  directed  by 
a  doctor.  Children  11  to  under  12  years 
of  age:  Oral  dosage  is  320  to  487.5 
milligrams  every  4  hours  while 
symptoms  persist,  not  to  exceed  5  doses 
or  2,437.5  milligrams  in  24  hours. 
Children  9  to  under  11  years  of  age:  Oral 
dosage  is  320  to  406.3  milligrams  every  4 
hours  while  symptoms  persist,  not  to 
exceed  5  doses  or  2.031.5  milligrams  in 
24  hours.  Children  6  to  under  9  years  of 
age:  Oral  dosage  is  320  to  325  milligrams 
every  4  hours  while  symptoms  persist, 
not  to  exceed  5  doses  or  1.625  milligrams 
in  24  hours.  Children  4  to  under  6  years 
of  age:  Oral  dosage  is  240  to  243.8 
milligrams  every  4  hours  while 
symptoms  persist,  not  to  exceed  5  doses 
or  1.219  milligrams  in  24  hours.  Children 
2  to  under  4  years  of  age:  Oral  dosage  is 
160  to  162.5  milligrams  every  4  hours 
while  symptoms  persist,  not  to  exceed  5 
doses  or  812.5  milligrams  in  24  hoiu-s. 
Children  under  2  years:  Consult  a 
doctor.  The  dosage  schedules  above  are 
followed  by  "or  as  directed  by  a 
doctor." 

(3)  For  products  containing  aspirin, 
carbaspirin  calcium,  choline  salicylate, 
magnesium  salicylate,  or  sodium 
salicylate  identified  in  §  343.10(b),  (c), 
(d),  (e).  and  (f)  intended  for  oral 
administration  as  a  solid  dosage  form. 
(i)  "Adults:  Drink  a  full  glass  of  water 
with  each  dose." 

(ii)  "Children  2  to  under  12  years  of 
age:  Drink  water  with  each  dose." 

(4)  For  products  containing 
carbaspirin  calcium  identified  in 

§  343.10(c).  Adults:  Oral  dosage  is  414  to 
828  milligrams  every  4  hours  or  414  to 
637  milligrams  every  3  hours  or  828  to 
1,274  milligrams  every  6  hours,  while 
symptoms  persist,  not  to  exceed  5,096 
milligrams  in  24  hours.  Children  11  to 
under  12  years  of  age:  Oral  dosage  is 
408.8  to  621  milligrams  every  4  hours 
while  symptoms  persist,  not  to  exceed  5 
doses  or  3.105  milligrams  in  24  hours. 


Children  9  to  under  11  years  of  age:  Oral 
dosage  is  408.8  to  517.5  milligrams  every 
4  hours  while  symptoms  persist,  not  to 
exceed  5  doses  or  2.587.5  milligrams  in 
24  hours.  Children  6  to  under  9  years  of 
age:  Oral  dosage  is  408.8  milligrams 
every  4  hours  while  symptoms  persist, 
not  to  exceed  5  doses  or  2,070  milligrams 
in  24  hours.  Children  4  to  under  6  years 
of  age:  Oral  dosage  is  306.6  milligrams 
every  4  hours  while  symptoms  persist, 
not  to  exceed  5  doses  or  1,552.5 
milligrams  in  24  hours.  Children  2  to 
under  4  years  of  age:  Oral  dosage  is 
204.4  milligrams  every  4  hours  while 
symptoms  persist  not  to  exceed  5  doses 
or  1,035  milligrams  in  24  hours.  Children 
under  2  years:  Consult  a  doctor.  The 
dosage  schedule  above  is  followed  by 
"or  as  directed  by  a  doctor." 

(5)  For  products  containing  choline 
salicylate  identified  in  §  343.10(d). 
Adults:  Oral  dosage  is  435  to  870 
milligrams  every  4  hours  or  435  to  669 
milligrams  every  3  hours  or  870  to  1,338 
milligrams  every  6  hours,  while 
symptoms  persist,  not  to  exceed  5,352 
milligrams  in  24  hours.  Children  11  to 
under  12  years  of  age:  Oral  dosage  is  430 
to  652.5  milligrams  every  4  hours  while 
symptoms  persist,  not  to  exceed  5  doses 
or  3.262.5  milligrams  in  24  hoiu-s. 
Children  9  to  under  11  years  of  age:  Oral 
dosage  is  430  to  543.8  milligrams  every  4 
hours  while  symptoms  persist  not  to 
exceed  5  doses  or  2.719  milligrams  in  24 
hours.  Children  6  to  under  9  years  of 
age:  Oral  dosage  is  430  milligrams  every 
4  hours  while  symptoms  persist,  not  to 
exceed  5  doses  or  2.175  milligrams  in  24 
hours.  Children  4  to  under  6  years  of 
age:  Oral  dosage  is  322.5  milligrams 
every  4  hours  while  symptoms  persist 
not  to  exceed  5  doses  or  1.632.5 
milligrams  in  24  hours.  Children  2  to 
under  4  years  of  age:  Oral  dosage  is  215 
milligrams  every  4  hoiu^  while 
symptoms  persist,  not  to  exceed  5  doses 
or  1,087.5  milligrams  in  24  hours. 
Children  under  2  years:  Consult  a 
doctor.  The  dosage  schedule  above  is 
followed  by  "or  as  directed  by  a 
doctor." 

(6)  For  products  containing 
magnesium  salicylate,  identified  in 
§  343.10(e).  Dosages  are  based  on  the 
tetrahydrate  form  of  magnesium 
salicylate.  Adults:  Oral  dosage  is  377  to 
754  milligrams  every  4  hours  or  377  to 
580  milligrams  every  3  hours  or  754  to 
1,160  milligrams  every  6  hours,  while 
symptoms  persist,  not  to  exceed  4,640 
milligrams  in  24  hours.  Children  11  to 
under  12  years  of  age:  Oral  dosage  is 
372.4  to  65.5  milligrams  every  4  hours 
while  symptoms  persist  not  to  exceed  5 
doses  or  2,827.5  milligrams  in  24  hours. 
Children  9  to  under  11  years  of  age:  Oral 
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dosage  is  372.4  to  471.3  milligrams  every 
4  hours  while  symptoms  persist,  not  to 
exceed  5  doses  or  2,356.5  milligrams  in 
24  hours.  Children  6  to  under  9  years  of 
age:  Oral  dosage  is  372.4  milligrams 
every  4  houis  while  symptoms  persist, 
not  to  exceed  5  doses  or  1,885  milligrams 
in  24  hours.  Children  4  to  under  6  years 
of  age:  Oral  dosage  is  279.3  milligrams 
every  4  hours  while  symptoms  persist, 
not  to  exceed  5  doses  or  1,414  milligrams 
in  24  hours.  Children  2  to  under  4  years 
of  age:  Oral  dosage  is  186.2  milligranis 
every  4  hours  while  symptoms  exist,  not 
to  exceed  5  doses  or  942.5  milligrams  in 
24  hours.  Children  under  2  years  of  age: 
Consult  a  doctor.  The  dosage  schedule 
above  is  followed  by  "or  as  directed  by 
a  doctor." 

(e)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 

(f)  Optional  statement.  For  products 
containing  aspirin,  carbaspirin  calcium, 
choline  salicylate,  magnesium 
salicylate,  or  sodium  salicylate 
identified  in  §  343.10(b),  (c),  (d).  (e).  and 
If).  The  labeling  may  state  in  a 
prominent  place  the  following 
statement:  "See  your  doctor  for  other 
uses  or*  (insert  name  of  ingredient  or 
trade  name  of  product]",  but  do  not  use 
for  more  than  10  days  without 
consulting  your  doctor  because  serious 
side  effects  may  occur." 

§  343.60    Labeling  of  permitted 
combinations  of  active  ingredients. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use, 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  not  have  an 
established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs. 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  indication{s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections  of 
the  applicable  OTC  drug  monographs. 


unless  otherwise  stated  in  this 
paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this  t 
paragraph  may  also  be  used,  as 
provided  in  S  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  For  permitted  combinations 
identified  in  §  343.20(a).  The  indications 
in  §  343.50(b)(1)  should  be  used. 

(2)  For  permitted  combinations 
identified  in  §  343.20(b)(1).  The 
indications  are  the  following:  "For  the 
temporary  relief  of  minor  aches  and 
pains  with"  (select  one  or  more  of  the 
following:  "heartburn,"  "sour  stomach," 
or  "acid  indigestion")  (which  may  be 
followed  by:  "and  upset  stomach 
associated  with"  (select  one  of  the 
following,  as  appropriate:  "this 
symptom"  or  "these  symptoms.")) 

(3)  For  permitted  combinations 
identified  in  §  343.20(b)(2).  The 
indications  in  §  341.85  of  this  chapter 
should  be  used. 

(4)  For  permitted  combinations 
identified  in  §  343.20(b)(3).  The 
indications  are  the  following:  "For  the 
temporary  relief  of  minor  aches  and 
pains  with"  (select  one  or  more  of  the 
following:  "heartburn,"  "sour  stomach," 
or  "acid  indigestion")  [which  may  be 
followed  by:  "and  upset  stomach 
associated  with"  (select  one  of  the 
following,  as  appropriate:  "this 
symptom"  or  "these  symptoms")]  and 
"Also  may  be  used  for  the  temporary 
relief  of  minor  aches  and  pains  alone" 
[which  may  be  followed  by  one  or  more 
of  the  following:  ("such  as  associated 
with"  (select  one  or  more  of  the 
following:  "a  cold,"  "the  common  cold," 
"sore  throat,"  "headache,"  "toothache," 
"muscular  aches,"  "backache,"  "the 
premenstrual  and  menstrual  periods" 
(which  may  be  followed  by: 
"(dysmenorrhea)")  or  "premenstrual  and 
menstrual  cramps"  (which  may  be 
followed  by:  "(dysmenorrhea)"))),  ("and 
for  the  minor  pain  from  arthritis"),  and 
("and  to  reduce  fever.")] 

(5)  For  permitted  combinations 
identified  in  §  343.20(b)(4).  The 
indications  in  §  357.1050(b)  of  this 
chapter  should  be  used. 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings,"  the  warning(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  sections  of 
the  applicable  OTC  drug  monographs. 


(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (d).  When  the  time  intervals 
or  age  limitations  for  administration  of 
the  individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph. 

(1)  For  products  containing  permitted 
combinations  identified  in  §  343.20(a) — 
(i)  When  each  ingredient  is  present  in 
the  minimum  allowable  amount.  Adults: 
Oral  dosage  is  every  4  hours  while 
symptoms  persist,  not  to  exceed  6  doses 
in  24  hours  or  as  directed  by  a  doctor. 
Children  under  12  years  of  age:  Consult 
a  doctor. 

(ii)  When  either  ingredient  is  present 
in  an  amount  above  the  minimum 
allowable  quantity.  Adults:  Oral  dosage 
is  every  6  hours  while  symptoms  persist, 
not  to  exceed  4  doses  in  24  hours  or  as 
directed  by  a  doctor.  Children  under  12 
years  of  age:  Consult  a  doctor. 

(e)  Optional  labeling  statements  for 
permitted  combinations  identified  in 
§  343.20(b)(3).  The  labeling  may  state 
"Contains  buffering  ingredients."  The 
labeling  may  also  contain  the  statement 
in  §  343.50(0. 

§  343.80    Professional  labeling. 

The  labeling  of  a  product  provided  to 
health  professionals  (but  not  to  the 
general  public)  may  contain  the 
following  statements: 

(a)  For  products  containing  aspirin, 
carbaspirin  calcium,  choline  salicylate, 
magnesium  salicylate,  or  sodium 
salicylate  identified  in  §  343.10  (b).  (c), 
(d),  (e),  and  (f)  except  those  buffered 
with  sodium.  "For  rheumatoid  arthritis, 
juvenile  rheumatoid  arthritis,  systemic 
lupus  erythematosus,  osteoarthritis 
(degenerative  joint  disease),  ankylosing 
spondylitis,  psoriatic  arthritis,  Reiter's 
syndrome,  and  fibrositis." 

(b)  For  products  containing  aspirin 
identified  in  §  343.10(b)  except  those 
buffered  with  sodium.  The  labeling 
states,  under  the  heading  "ASPIRIN 
FOR  TRANSIENT  ISCHEMIC 
ATTACKS,"  the  following: 

"Indication: 

For  reducing  the  risk  of  recurrent  transient 
ischemic  attacks  (TIA's)  or  stroke  in  men 
who  have  had  transient  ischemia  of  the  brain 
due  to  fibrin  platelet  emboli.  There  is 
inadequate  evidence  that  aspirin  or  buffered 
aspirin  is  effective  in  reducing  TIA's  in 
women  at  the  recommended  dosage.  There  is 
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no  evidence  that  aspirin  or  buffered  aspirin  is 
of  benefit  in  the  treatment  of  completed 
strokes  in  men  or  women. 

Clinical  Trials: 

The  indication  ii  supported  by  the  results 
of  a  Canadian  study  (1)  in  which  585  patients 
with  threatened  stroke  were  followed  in  a 
randomized  clinical  trial  for  an  average  of  26 
months  to  determine  whether  aspirin  or 
suinnpyrazone,  singly  or  in  combination,  was 
superior  to  placebo  in  preventing  transient 
ischemic  attacks,  stroke,  or  death.  The  study 
showed  that,  although  sulflnpyrazone  had  no 
statistically  signiricant  effect,  aspirin  reduced 
the  risk  of  continuing  transient  ischemic 
attacks,  stroke,  or  death  by  19  percent  and 
reduced  the  risk  of  stroke  or  death  by  31 
percent.  Another  aspirin  study  carried  out  in 
the  United  States  with  178  patients,  showed  a 
statistically  significant  number  of  "favorable 
outcomes,"  including  reduced  transient 
ischemic  attacks,  stroke,  and  death  (2). 

Precautions: 

Patients  presenting  with  signs  and 
symptoms  of  TIA's  should  have  a  complete 
medical  and  neurologic  evaluation. 
Consideration  should  be  given  to  other 
disorders  that  resemble  TIA's.  Attention 
should  be  given  to  risk  factors:  it  is  important 
to  evaluate  and  treat,  if  appropriate,  other 
diseases  associated  with  TIA's  and  stroke, 
such  as  hypertension  and  diabetes. 

Concurrent  administration  of  absorbable 
antacids  at  therapeutic  doses  may  increase 
the  clearance  of  salicylates  in  some 
individuals.  The  concurrent  administration  of 
nonabsorbable  antacids  may  alter  the  rate  of 
absorption  of  aspirin,  thereby  resulting  in  a 
decreased  acetylsalicylic  acid/salicylate 
ratio  in  plasma.  The  clinical  significance  of 
these  decreases  in  available  aspirin  is 
unknown. 

Aspirin  at  dosages  of  1,000  milligrams  per 
day  has  been  associated  with  small  increases 
in  blood  pressure,  blood  urea  nitrogen,  and 
serum  uric  acid  levels.  It  is  recommended 
that  patients  placed  on  long-term  aspirin 
treatment  be  seen  at  regular  intervals  to 
assess  changes  in  these  measurements. 

Adverse  Reactions: 

At  dosages  of  1.000  milligrams  or  higher  of 
aspirin  per  day,  gastrointestinal  side  effects 
include  stomach  pain,  heartburn,  nausea 
and/or  vomiting,  as  well  as  increased  rates  of 
gross  gastrointestinal  bleeding." 
(Other  applicable  warnings  related  to  the  use 
of  aspirin  as  described  in  §  343.50(c)  may 
also  be  included  here.) 

Dosage  and  Administration: 

Adult  oral  dosage  for  men  is  1,300 
milligrams  a  day,  in  divided  doses  of  650 
milligrams  twice  a  day  or  325  milligrams  four 
times  a  day. 
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(c)  For  products  containing  aspirin 
identified  in  §  343.10(b)  or  permitted 
combinations  identified  in  §  343.20(b)(3). 
The  labeling  states,  under  the  heading 
"ASPIRIN  FOR  MYOCARDIAL 
INFARCTION."  the  following: 

"Indication 

Aspirin  is  indicated  to  reduce  the  risk  of 
death  and/or  non-fatal  myocardial  infarction 
in  patients  with  a  previous  infarction  or 
unstable  angina  pectoris. 

Clinical  Trials 

The  indication  is  supported  by  the  results 
of  six  large,  randomized  multicenter,  placebo- 
controlled  studies  involving  10,816, 
predominantly  male,  post-myocardial 
infarction  (MI)  patients  and  one  randomized 
placebo-controlled  study  of  1,266  men  with 
unstable  angina  (1-7).  TTierapy  with  aspirin 
was  begun  at  intervals  after  the  onset  of 
acute  MI  varying  from  less  than  3  days  to 
more  than  5  years  and  continued  for  periods 
of  from  less  than  1  year  to  4  years.  In  the 
unstable  angina  study,  treatment  was  started 
within  1  month  after  the  onset  of  unstable 
angina  and  continued  for  12  weeks,  and 
patients  with  complicating  conditions  such  as 
congestive  heart  failure  were  not  included  in 
the  study. 

Aspirin  therapy  in  Ml  patients  was 
associated  with  about  a  20-percent  reduction 
in  the  risk  of  subsequent  death  and/or  non- 
fatal reinfarction,  a  median  absolute 
decrease  of  3  percent  from  the  12-  to  22- 
percent  event  rates  in  the  placebo  groups.  In 
aspirin-treated  unstable  angina  patients  the 
reduction  in  risk  was  about  50  percent,  a 
reduction  in  the  event  rate  of  5  percent  from 
the  10-percent  rate  in  the  placebo  group  over 
the  12-week8  of  the  study. 

Daily  dosage  of  aspirin  in  the  post- 
myocardial  infarction  studies  was  300 
milligrams  in  one  study  and  900  to  1,500 
milligrams  in  5  studies.  A  dose  of  325 
milligrams  was  used  in  the  study  of  unstable 
angina. 

Adverse  Reactions 

Gastrointestinal  Reactions 

Doses  of  1,000  milligrams  per  day  of  aspirin 
caused  gastrointestinal  symptoms  and 
bleeding  that  in  some  cases  were  clinically 
significant.  In  the  largest  post-infarction 
study  (the  Aspirin  Myocardial  Infarction 
Study  (AMIS)  with  4,500  people),  the 
percentage  incidences  of  gastrointestinal 
symptoms  for  the  aspirin  (1,000  milligrams  of 
a  standard,  solid-tablet  formulation)  and 
placebo-treated  subjects,  respectively,  were: 
stomach  pain  (14.5  percent;  4.4  percent); 
heartburn  (11.9  percent;  4.8  percent);  nausea 
and/or  vomiting  (7.6  percent;  2.1  percent): 
hospitalization  for  gastrointestinal  disorder 
(4.8  percent;  3.5  percent).  In  the  AMIS  and 
other  trials,  aspirin-treated  patients  had 
increased  rates  of  gross  gastrointestinal 
bleeding.  Symptoms  and' signs  of 
gastrointestinal  irritation  were  not 
significantly  increased  in  subjects  treated  for 
unstable  angina  with  buffered  aspirin  in 
solution." 

(Other  applicable  warnings  related  to  the  use 
of  aspirin  as  described  in  §  343.50(c)  may 
also  be  included  here.) 


"Cardiovascular  and  Biochemical 

In  the  AMIS  trial,  the  dotage  of  1,000 
milligrams  per  day  of  aspirin  was  associated 
with  small  increases  in  systolic  blood 
pressure  (BP)  (average  1.5  to  2.1  millimeters) 
and  diastolic  BP  (0.5  to  0.6  millimeters), 
depending  upon  whether  maximal  or  last 
available  readingt..were  used.  Blood  urea 
nitrogen  and  uric  adtd  levels  were  also 
increased,  but  by  less  than  1.0  milligram 
percent. 

Subjects  with  marked  hypertension  or 
renal  insufficiency  had  been  excluded  from 
the  trial  so  that  the  clinical  importance  of 
these  observations  for  such  subjects  or  for 
any  subjects  treated  over  more  prolonged 
periods  is  not  known.  It  is  recommended  that 
patients  placed  on  long-term  aspirin 
treatment  even  at  doses  of  300  milligrams  per 
day,  be  seen  at  regular  intervals  to  assess 
changes  in  these  measurements. 

Sodium  in  Buffered  Aspirin  for  Solution 
Formulations 

One  tablet  daily  of  buffered  aspirin  in 
solution  adds  553  milligrams  of  sodium  to 
that  in  the  diet  and  may  not  be  tolerated  by 
patients  with  active  sodium-retaining  states 
such  as  congestive  heari  or  renal  failure.  This 
amount  of  sodium  adds  about  30  percent  lo 
the  70-  to  90-milliequivalent8  intake 
suggested  as  appropriate  for  dietary 
treatment  of  essential  hypiertension  in  the 
"1984  Report  of  the  Joint  National  Committee 
on  Detection,  Evaluation,  and  Treatment  of 
High  Blood  Pressure"  (8). 

Dosage  and  Administration 

Although  most  of  the  studies  used  dosages 
exceeding  300  milligrams,  2  trials  used  only 
300  milligrams  and  pharmacologic  data 
indicate  that  this  dose  inhibits  platelet 
function  fully.  Therefore,  300  milligrams  or  a 
conventional  325  milligram  aspirin  dose  is  a 
reasonable,  routine  dose  that  would  minimize 
gastrointestinal  adverse  reactions.  This  use 
of  aspirin  applies  to  both  solid,  oral  dosage 
forms  (buffered  and  plain  aspirin)  and 
buffered  aspirin  in  solution. 
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Subpart  D— Testing  Procedures 

§  343.90    Dissolution  Testing. 

(a)  Acetaminophen  and  aspirin 
tablets.  Acetaminophen  and  aspirin 
tablets  must  meet  the  dissolution 
standard  for  acetaminophen  and  aspirin 
tablets  as  contained  in  U.S.P.  XXI  at 
page  14. 

(b)  Aspirin  capsules.  Aspirin  capsule.s 
must  meet  the  dissolution  standard  for 
aspirin  capsules  as  contained  in  U.S.P. 
XXI  at  page  77. 

(c)  Aspirin  delayed-release  capsules 
and  aspirin  delayed-release  tablets. 


Aspirin  delayed-release  capsules  and 
aspirin  delayed-release  tablets  must 
meet  the  dissolution  standard  for  aspirin 
delayed-release  capsules  and  aspirin 
delayed-release  tablets  as  contained  in 
U.S.P.  XXI  Supplement  3  at  pages  1972 
and  1973,  respectively. 

(d)  Aspirin  tablets.  Aspirin  tablets 
must  meet  the  dissolution  standard  for 
aspirin  tablets  as  contained  in  U.S.P. 
XXI  Supplement  4  at  page  2130. 

(e)  Aspirin,  alumina,  and  magnesia 
tablets.  Aspirin  in  combination  with 
alumina  and  magnesia  in  a  tablet 
dosage  form  must  meet  the  dissolution 
standard  for  aspirin,  alumina,  and 
magnesia  tablets  as  contained  in  U.S.P. 
XXI  Supplement  2  at  pages  1812  and 
1813. 

(f)  Buffered  aspirin  tablets.  Buffered 
aspirin  tablets  must  meet  the  dissolution 
standard  for  buffered  aspirin  tablets  as 
contained  in  U.S.P.  XXI  Supplement  4  at 
page  2131. 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

4.  The  authority  citation  for  21  CFR 
Part  369  continues  to  read  as  follows: 


Authority:  Sees.  502,  503,  506,  507.  701.  52 
Stat.  1050-1052  as  amended,  1055-1056  as 
amended,  55  Stat.  851,  59  Stat.  463  as 
amended  (21  U.S.C.  352,  353,  356.  357,  371);  21 
CFR  5.10  and  5.11. 

§369.20    [AmendMlI 

5.  In  Subpart  B.  §  369.20  Drugs: 
recommended  warning  and  caution 
statements  is  amended  by  removing  the 
entry  for  "SALICYLATES.  INCLUDING 
ASPIRIN  AND  SAUCYLAMIDE 
(EXCEPT  METHYL  SALICYLATE, 
EFFERVESCENT  SALICYLATE 
PREPARATIONS,  AND 
PREPARATIONS  OF 
AMINOSALICYLIC  ACID  AND  ITS 
SALTS]." 

§  369.21     [Aniended] 

6.  In  Subpart  B,  S  369.21  Drugs; 
warning  and  caution  statements 
required  by  regulations  is  amended  by 
removing  the  entry  for 
"ACETAMINOPHEN  (N-ACETYL-;?- 
AMINOPHENOL)." 

Dated:  August  5,  1988. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  88-26157  Filed  11-15-88;  8:45  am) 
BILUNG  CODE  4160-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-41030;  FRL-3476-61 

Twenty-Third  Report  of  the 
Interagency  Testing  Committee  to  the 
Administrator  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Chemicals 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.  

summary:  The  Interagency  Testing 
Committee  (ITC),  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA),  transmitted  its 
Twenty-Third  Report  to  the 
Administrator  of  EPA  on  November  1, 
1988.  This  report,  which  revises  and 
updates  the  Committee's  priority  list  of 
chemicals,  adds  six  chemicals  to  the  list 
for  priority  consideration  by  EPA  in 
promulgation  of  test  rules  under  section 
4(a)  of  the  Act.  The  Twenty-Third 
Report  is  included  with  this  notice.  The 
new  chemicals  are  tris(2-chloroethyl)- 
phosphate  (CAS  No.  115-96-8),  three 
tris(2-chloropropyl)-phosphate,  (CAS 
Nos.  6145-73-9, 13674-84-5,  and  13674- 
87-8),  tetrakis{2-chloroethyl)-ethylene 
diphosphate  (CAS  No.  33125-86-9)  and 
butyraldehyde  (CAS  No.  123-72-8). 
These  chemicals  are  not  designated  for 
response  within  12  months. 
Crotonaldehyde  (CAS  No.  4170-30-3), 
which  was  recommended  with  intent-to- 
designate  by  the  ITC  in  its  Twenty- 
Second  Report  (53  FR  18196;  May  20, 
1988),  now  is  designated  for  response 
within  12  months.  In  response  to  ITC's 
designation,  EPA  will  either  initiate 
rulemaking  under  section  4(a)  of  TSCA, 
or  publish  a  Federal  Register  notice 
explaining  the  reasons  for  not  initiating 
such  rulemaking  within  12  months.  EP.^ 
invites  interested  persons  to  submit 
written  comments  on  the  report,  and  to 
attend  Focus  Meetings  to  help  narrow 
and  focus  the  issues  raised  by  the  ITC's 
recommenda  tions. 

Additionally,  EPA  is  soliciting  interest 
in  public  participation  in  the  consent 
agreement  process  for  tris(2- 
chloroethyl)-phosphate,  three  tris(2- 
chloropropylj-phosphates,  and 
tetrakis(2-chloroethyl)-ethylene 
diphosphate. 

The  ITC  also  has  removed  two 
chemicals,  ethylbenzene  and  methyl 
ethyl  ketoxime,  from  the  priority  list. 
DATES:  Written  comments  should  be 
submitted  by  December  16, 1988.  Submit 
written  notice  of  interest  in  being 
designated  an  "interested  party"  to 
development  of  consent  agreements  for 
tris(2-chloroethyl)-phosphate.  three 


tris(2-chloropropyi)-phosphates  and 
tetTakis(2-chloroethyl)-ethylene 
diphosphate  by  December  16, 1988. 

Focus  Meetings  will  be  held  on 
December  13,  1988. 

ADDRESS:  Send  written  submissions  to: 
TSCA  Public  Docket  Office  (TS-793), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
NE  G-004,  401  M  Street  SW., 
Washington,  DC  20460. 

Submissions  should  bear  the 
document  control  number  (OPTS-41030). 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  NE  G-004  at 
the  address  noted  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Focus  Meetings  will  be  held  at 
EPA  Headquarters.  Rm.  103  NE  Mall.  401 
M  Street  SW..  Washington.  DC.  Persons 
planning  to  attend  the  Focus  Meetings, 
and/ or  seeking  to  be  informed  of 
subsequent  public  meetings  on  these 
chemicals,  should  notify  the  TSCA 
Assistance  Office  at  the  address  listed 
below.  To  ensure  seating 
accommodations  at  the  Focus  Meetings, 
persons  interested  in  attending  are 
asked  to  notify  EPA  at  least  one  week 
ahead  of  the  schedule  date. 
FOR  FURTHER  MFORMATION  CONTACT 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPnfMENTARY  INFORMATION:  EPA  has 
received  the  TSCA  Interagency  Testing 
Committee's  Report  to  the 
Administrator. 

L  Background 

TSCA  (Pub.  L  94-469,  90  Stat.  2003  et 
seq;  15  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemical  substances  and 
mixtures  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  and  mixtures 
may  present  to  health  and  the 
environment.  Section  4(e)  of  TSCA 
established  an  Interagency  Testing 
Committee  to  make  recommendations  to 
the  Administrator  of  EPA  on  chemical 
substances  and  mixtures  to  be  given 
priority  consideration  in  proposing  test 
rules  under  section  4(a).  Section  4(e) 
directs  the  ITC  to  revise  its  list  of 
recommendations  at  least  every  6 
months  as  necessary.  The  ITC  may 
"designate"  up  to  50  substances  and 
mixtures  at  any  one  time  for  priority 
consideration  by  the  Agency. 
Crotonaldehyde  is  a  designated 


chemical.  For  such  designations,  the 
Agency  must  within  12  months  either 
intitiate  rulemaking  or  issue  in  the 
Federal  Register  its  reasons  for  not 
doing  so.  The  ITC's  Twenty-Third 
Report  was  received  by  the 
Administrator  on  November  1, 1988,  and 
follows  this  Notice.  The  Report  adds  six 
substances  to  the  TSCA  section  4(e) 
priority  list. 

n.  Written  and  Oral  Conunents  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
exposure  to  these  chemicals. 

A  notice  is  published  elsewhere  in 
today's  Federal  Register  adding  the 
substances  recommended  in  the  ITC's 
Twenty-Third  Report  to  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule  (40  CFR  Part  716),  which 
requires  the  reporting  of  unpublished 
health  and  safety  studies  on  the  listed 
chemicals.  These  chemicals  also  will  be 
added  to  the  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Rule  (40  CFR  Part  712)  published 
elsewhere  in  this  issue.  The  section  8(a) 
rule  requires  the  reporting  of  production 
voliune.  use.  exposure,  and  release 
information  on  the  listed  chemicals. 

Focus  Meetings  will  be  held  to  discuss 
relevant  issues  pertaining  to  these 
chemicals  and  to  narrow  the  range  of 
issues/effects  which  will  be  the  focus  of 
the  Agency's  subsequent  activities  in 
responding  to  the  ITC  recommendations. 
The  Focus  Meetings  will  be  held  on 
December  13, 1988,  as  follows: 

9:30  a.m.  Tris(2-chloroethyl)-phosphate. 

three  tris(chloroprophyl)-phosphates. 

and  letrakis(2-chloroethyl)-ethylene 

disphosphate 
1:00  p.m.  Butyraldehyde 

They  will  be  held  at  EPA 
Headquarters.  Rm.  103  NE  Mall.  401  M 
St..  SW..  Washington.  DC.  These 
meetings  are  intended  to  supplement 
and  expand  upon  written  comments 
submitted  in  response  to  this  notice. 

Persons  wishing  to  attend  these 
meetings,  or  subsequent  meetings  on 
these  chemicals,  should  call  the  TSCA 
Assistance  Office  at  the  telephone 
number  listed  above  at  least  one  week 
in  advance. 

This  notice  also  serves  to  invite 
persons  interested  in  participating  in  or 
monitoring  negotiations  for  consent 
agreements  for  tris(2-chloroethyl)- 


phosphate,  three  tris(chloropropyl)- 
phosphates,  and  tetrakis(2-chloroethyl)- 
ethylene  diphosphate  to  notify  EPA  no 
later  than  December  16, 1988.  The 
procedures  for  negotiations  are 
described  in  40  CFR  790.22.  All  written 
submissions  should  bear  the  identifying 
docket  number  (OPTS-41030). 

III.  Status  of  List 

In  addition  to  adding  the  six 
recommendations  to  the  priority  list,  the 
ITC's  Twenty-Third  Report  notes  the 
removal  of  two  chemicals  from  the  list. 
Ethylbenzene  has  been  removed  from 
the  list  because  the  data  gaps  previously 
identified  by  the  ITC  have  been 
satisfactorily  resolved.  Subsequent  to 
ITC's  preparation  of  its  Twenty-Second 
Report,  EPA  responded  to  the  ITC's 
recommendation  for  methyl  ethyl 
ketoxime  by  publishing  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  (53  FR  35838;  September  15, 
1988).  The  current  list  contains  two 
designated  substances,  five  chemicals 
recommended  with  intent-to-designate, 
and  fourteen  recommended  substances. 

Authority:  15  U.S.C.  2603. 

Dated:  November  4, 1988. 
loscph  ).  Merenda, 

Director,  Existing  Chemical  Assessment 
Division. 

TWENTY-THIRD  REPORT  OF  THE 
TSCA  INTER.\GENCY  TESTING 
COMMITTEE  TO  THE 
ADMINISTRATOR, 
ENVIRONMENTAL  PROTECTION 
AGENCY 

Summary 

Section  4  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA,  Pub.  L  94- 
469)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  It  also  provides  for 
the  establishment  of  a  Committee  (ITC), 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  (chemicals)  to  which  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  should  give 
priority  consideration  for  the 
promulgation  of  testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  recommend  to  the  EPA 
Administrator  chemicals  to  which  the 
Administrator  should  give  priority 
concideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4(a). 
The  Committee  is  required  to  designate 
those  chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  should  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  4(a)  or 


publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding.  At 
least  every  6  months,  the  Committee 
makes  those  revisions  in  the  TSCA 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

As  a  result  of  its  deliberations,  the 
Committee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  6 
chemicals. 

The  Priority  List  is  divided  into  three 
parts:  Part  A  contains  those 
recommended  chemicals  and  groups 
designated  for  priority  consideration 
and  response  by  the  EPA  Administrator 
within  12  months.  Part  B  contains 
chemicals  and  groups  of  chemicals 
recommended  with  intent-to-designate. 
This  category  was  established  by  the 
Committee  in  its  seventeenth  report  (50 
VR  47603;  November  19, 1985)  to  take 
advantage  of  rules  promulgating 
automatic  reporting  requirements  for 
non-designated  ITC  recommendations 
under  the  section  8(a)  Preliminary 
Assessment  rule  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
rule.  Information  received  following 
recommendation  with  intent-to- 
designate  may  influence  the  Committee 
to  either  designate  or  not  designate  the 
chemicals  or  groups  of  chemicals  in  a 
subsequent  report  to  the  Administrator. 
Part  C  contains  chemicals  and  groups  of 
chemicals  that  have  been  recommended 
for  priority  consideration  by  EPA 
without  being  designated  for  response 
within  12  months.  The  changes  to  the 
Priority  List  are  presented,  together  with 
the  typos  of  testing  recommended,  in  the 
following  Table  1: 

Table  1  .—Additions  to  the  Section 
4(E)  Priority  List 

[November  1988) 


Chemical/Group 

Recommended  studies 

A.  Designated  for 

response  within  12 

/ 

months 

Crotonaldehiyde  ' 

Chemjcal  Fate. 

CASNo.  4170- 

Volatilization  rate  (rom 

30-3 

water  aerobic  aquatic 

txodegradation  .  3t9. 

Health  Effects:  None. 

Ecotogical  Effects:  Acute 

toxicity  to  algae,  fish 

and  aquatic 

invertelxates 

B.  Recommended  with 

Intent-to-Designate: 

Tns(2-chloroethyl)- 

Chemical  Fate: 

phosptiate  «  CAS 

Environmental 

No.  115-96-8. 

monitonng;  vapor 

pressure: 

iJiodegradation. 

Health  Effects:  f^jne. 

Table  1  .—Additions  to  the  Section 
4(E)  Priority  Ust— Continued 

[Novemt>er  1988] 


Chemical.  Group 


Pecommendod  studies 


Ecologtcal  Effects  Acute 

toxicity  to  aquabc  and 

terrestrial  plants; 

chron«:  toxicity  to  fish. 

Tnsichloropropyl)- 

Chemical  Fate; 

pfiosphates. 

Environmental 

including  the 

monitonng.  water 

following: 

solutMlity,  vapor 

pressure:  octancH/ 

water  pariitcn 

coefficient. 

bwdegradation. 

Tris(2<hlOfO-1- 

Health  Effects:  Acute 

propyl) 

and  sutxrhrooic 

phosphate  ' 

ctfects.  ir>clL»dir.g 

CASNo  ei-JS- 

cholinesterase 

73-9 

lohitxtion.  90-day 

sutx^orwc  effects  and 

reproductive  e(!ects 

Health  effects 

-  . 

recom-iiendatiors 

apply  only  to  CAS 

Nos.  614&-73-9ar,d 

13674-84-5. 

Tris(1-chloro-2- 

propyl) 

phosphate ' 

CAS  No. 

13674-84-5: 

and 

Tns(1,3KJichloro-2- 

Ecological  Effects:  Acute 

propyl) 

toxicity  to  fish,  aquatic 

phosphate  "  CAS 

invertetjratcs  and 

No   13674-87-8. 

algae;  chronic  toxicity 

to  fish. 

Tetrakis(2  chloroethyl)- 

Chemical  Fate: 

ethyler>e 

Environmental 

diphospnate  •  CAS 

mon.tonr>g.  water 

No  33125-86-9 

solubility,  vapor 

pressure;  octarx)!/ 

water  partition 

coefficient. 

biodegradat.on 

Health  Effects  None 

Ecological  Effects:  Acute 

toxicity  to  fish,  algae 

and  aquatic 

ir  vertebrates. 

C.  Recommended 

Without  Being 

Designated  for 

Response  Wilhin  12 

Months: 

Butyraldehyde  ' 

Chemical  Fate. 

CAS  No.  123-72- 

Monitoring  m  the 

8. 

viamly  of  ma|or 

manufacturing  and  use 

sites 

Health  Effects  In  depth 

toxicology  evaluation  it 

wan-anted  by 

monitoring  data. 

Ecological  Effects 

Toxicity  studies  wiih 

representative  bicta  it 

warranted  by 

monitonng  daa. 

CA  Index  Names  (9  CI) 
1   2-Butenal 

2.  Elhanol,  2-chloro-.  phosphate  (31) 

3.  1 -Propanol.2-chk)ro-.  phosphate  (3:1) 

4  2-Propanol.1-chloro-.  phosp.iate  (31) 

5  2-Propar>ol.1,3K)ichloro-.  phosptiate  (3  1) 

6.  Phosphonc  acid.l.2-ethanediyl  letrakis<2-cfilor- 
oethyl)  ester 
7  Butanal 
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Note:  Crotonaldehyde  was  recommended  with 
mtent-to-designate  by  the  Committee  in  the  twenty- 
second  report  (53  FR  18196.  May  20,  1938) 
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given  the  ITC  by  the  staff  of  Dynamac 
Corporation  (technical  support 
contractor)  and  personnel  of  the  EPA 
Office  of  Toxic  Substances. 

Chapter  1 — Introduction 

1.1  Background.  The  TSCA 
Interagency  Testing  Committee 
(Committee)  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA.  Pub.  L.  94- 
469).  The  specific  mandate  of  the 
Committee  is  to  recommend  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  chemical 
substances  and  mixtures  in  commerce 
that  should  be  given  priority 
consideration  for  the  promulgation  of 
testing  rules  to  determine  their  potential 
hazard  to  human  health  and/or  the 
environment.  TSCA  specifies  that  the 
Committee's  recommendations  shall  be 
in  the  form  of  a  Priority  List,  which  is  to 
be  published  in  the  Federal  Register. 
The  Committee  is  directed  by  section 
4(e)(1)(A)  of  TSCA  to  designate  those 
chemicals  on  the  Priority  List  to  which 
the  EPA  Administrator  should  respond 
within  12  months  by  either  initiating  a 
rulemaking  proceeding  under  section 
4(a)  or  publishing  the  Administrator's 
reason  for  not  initiating  such  a 
proceeding.  There  is  no  statutory  time 
lim.it  for  EPA  response  regarding 
chemicals  that  ITC  has  recommended 
but  not  designated  for  response  within 
12  months. 

At  least  every  6  months,  the 
Committee  makes  those  revisions  in  the 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

The  Committee  is  composed  of 
representatives  from  eight  statutory 
member  agencies  and  seven  liaison 
agencies.  The  specific  representatives 
and  their  affiliations  are  named  in  the 
front  of  this  report.  The  Committee's 
chemical  review  procedures  and  priority 
recommendations  are  described  in 
previous  reports  (Refs.  1  through  7). 
1.2  Committee's  previous  reports. 
Twenty-two  previous  reports  to  the  EPA 
Administrator  have  been  issued  by  the 
Committee  and  published  in  the  Federal 
Register  (Refs.  1  through  7).  Ninety-six 
entries  (seventy-six  chemicals  and 
twenty  groups  of  chemicals)  were 
recommended  for  priority  consideration 
by  the  EPA  Administrator  and 
designated  for  response  within  12 
months.  In  addition,  24  chemicals  and 
one  group  of  chemicals  were 
recommended  without  being  so 
designated.  Overall,  in  the  22  reports  to 
the  EPA  Administrator,  the  Committee 
has  recommended  testing  for  100 
chemicals  and  21  groups  of  chemicals.  A 


complete  list  of  recommended  chemicals 
may  be  obtained  by  contacting  the  ITC 
Executive  Secretary  at  the  following 
address/telephone  number:  Robert 
Brink,  U.S.  Environmental  Protection 
Agency  (TS-792),  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  382-3820. 

1.3  Committee's  activities  during  this 
reporting  period.  Between  April  22, 1988 
and  October  20, 1988,  the  Committee 
continued  to  review  chemicals  from  its 
fifth  and  sixth  scoring  exercises,  and 
from  nominations  by  Member  Agencies, 
Liaison  Agencies  and  State  Agencies. 

The  Committee  contacted  chemical 
manufacturers  and  trade  associations  to 
request  information  that  would  be  of 
value  in  its  deliberations.  Most  of  those 
contacted  provided  unpublished 
information  on  current  production, 
exposure,  uses,  and  effects  of  chemicals 
under  study  by  the  Committee. 

During  this  reporting  period,  the 
Committee  reviewed  available 
information  on  54  chemicals.  Six  were 
selected  for  addition  to  the  section  4(e) 
Priority  List,  and  twenty-one  were 
deferred  indefinitely.  The  remaining 
chemicals  are  still  under  study. 

In  its  twentieth  report  to  the  EPA 
Administrator  (Ref.  5.  ITC,  1987),  the 
Committee  placed  ethylbenzene  (CAS 
No.  100-41-4)  on  the  Priority  List  in  the 
"Recommended  with  Intent-to- 
Designate"  category.  The  Committee 
recommeded  that  ethylbenzene  be 
tested  for  acute  toxicity  to  freshwater 
algae  and  invertebrates  and  to  saltwater 
algae,  invertebrates  and  fish. 
Subsequently,  the  Committee  learned 
that  acute  toxicity  testing  of 
ethylbenzene  with  freshwater 
invertebrates  had  recently  been 
completed  at  the  University  of 
Wisconsin.  As  noted  in  the  twenty-first 
and  twenty-second  reports,  the 
Committee  also  was  informed  that  a 
consortium  of  ethylbenzene  producers, 
the  Styrene  and  Ethylbenzene 
Association,  voluntarily  spon.sored 
studies  on  the  other  acute  toxicity  tests 
recommended  by  the  Committee.  The 
Committee  deferred  a  decision  on 
whether  or  not  to  designate 
ethylbenzene  pending  a  review  of  the 
data  developed  during  the  above 
studies.  The  Committee  has  reviewed 
the  data  developed  in  those  studies  and 
has  concluded  that  all  of  the  data  gaps 
identified  in  the  twentieth  report  have 
been  satisfactorily  resolved.  Therefore, 
the  Committee  has  decided  that 
ethylbenzene  should  be  removed  from 
the  Priority  List. 

1.4  The  TSCA  section  4(e)  Priority 
List.  Section  4(e)(1)(B)  of  TSCA  directs 
the  Committee  to:  "*  *  *  make  such 
revisions  in  the  [priority!  list  as  it 


determines  to  be  necessary  and  •  •  * 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions."  Under  this  authority, 
the  Committee  is  revising  the  Priority 
List  by  adding  six  chemicals:  tris(2- 
chloroethyl)phosphate  (CAS  No.  115-96- 
8),  tri8(2-chloro-l-propyl)-phosphate 
(CAS  No.  6145-73-9),  tris(l-choloro-2- 
propyl)pho8phate  (CAS  No,  13674-84-5), 
tris(l,3-dichloro-2-propyl)phosphate 
(CAS  No.  13674-87-8),  tetrakis{2- 
chloroethyl)ethylene  diphosphate  (CAS 
No.  33125-86-9),  and  butyraldehyde 
(CAS  No.  123-72-8).  In  addition,  the 
Committee  is  designating,  for  repsonse 
within  12  months,  crotonaldehyde, 
which  was  recommended  with  intent-to- 
designate  in  the  twenty-second  report. 
Two  chemicals  are  being  removed  from 
the  Priority  List  at  this  time.  Methyl 
ethyl  ketoxime  (CAS  No.  96-29-7)  was 
the  subject  of  a  Notice  of  Proposed 
Rulemaking  (53  FR  35838;  September  15, 
1988)  and  ethylbenzene  (CAS  No.  106- 
41-4)  is  being  removed  for  the  reasons 
given  in  section  1.3. 

With  the  six  new  recommendations 
and  two  removals  noted  in  this  report, 
twenty-one  entries  now  appear  on  the 
section  4(e)  Priority  List.  The  Priority 
List  is  divided  in  the  following  Table  2 
into  three  parts;  namely,  A.  Chemicals 
and  Groups  of  Chemicals  Designated  for 
Response  Within  12  Months,  B. 
Chemicals  and  Groups  of  Chemicals 
Recommended  with  Intent-to-Designate. 
and  C.  Chemicals  and  Groups  of 
Chemicals  Recommended  Without  Being 
Designated  for  Response  Within  12 
Months.  Table  2  follows: 

Table  2— The  TSCA  Section  4(e) 
Priority  List,  November  1988 


Table  2— The  TSCA  Section  4(e)  Pri- 
ority List.  November  1988— Contin- 
ued 


Entry 

Date  of 
designation 

A.     Chemicals    and     Groups    of 

Chemicals    RecommerKled    and 

Designated  for  Response  Withm 

12  Months: 

1.     1 ,6-Hexamethytene    dliso- 

May  19A6 

cyanate. 

2  Crotonaldehvde 

Nov   1988 

B.     Chemicals    and     Groups    of 

Chemicals    Recommerxled    »wth 

Intent-to- Designate- 

1 .  Tns(2-chloroethyl  phosphate  . 

Nov.  1968 

2.  Tris(2-ch(ofo-l-propyl)  phos- 

Nov. 1988 

phate. 

3.           Tris(1-choloro-2-propyl) 

Nov.  1988 

phosphate. 

4.       Tns(1.3-dichloro-2-propyl) 

rtov.  1988 

phosphate. 

5.  Tetrakis(2-chloroethyl)  ethyl- 

Nov. 1988 

ene  diphosphate. 

C.     Chemicals    and     Groups    of 

Chemicals  Recommended  Wittv 

out    Being    Designated    for    Re- 

sponse Within  12  Months: 

1.  Diisodecyl  phenyl  phosphite... 

Nov.  1985 

2.  CI.  Disperse  Blue  79 

Nov  1986 

Entry 


8 


9. 


3  A/-[5-[t)is(2-(acetylo)cy) 

elhyl]am4noJ-2-l(2-tjromo- 
4.S-dtnitrophenyf)        azo)-4- 
mettwxy  phenytl-acetanrnde. 

4.  /V-t5-(b«[2-(acetylo)ty) 
ethyl]amino]-2-[2-chloro- 
4.6-dirulrophenyl)        a2o]-4- 
methoxy  phenyl  ]-acetamide. 

5.  /V-[5-[bis(2-(acetyloxy) 
ethyl]amino]-2-t(2-chloro- 
4,6-dinitrophenyl)        azo]-4- 
ethoxy  phenyl  ]-acetamide. 

6.  Imidazolium     compounds, 
4,5dihydro-1  -mettiyl-2- 
nortallow        alKyl-1-(2-tallow 
amidoethyl),  Me  sulfates. 

7.  Ethanaminium.2-amino-N-(2- 
aminoethyl)-N-(2- 
hydroxyethyl)-N-methyl-N.N- 
ditallow  acyt  donvs.,  Me  sul- 
fates (salts). 

Poly(oxy-1 ,2-ethanediyl)a- 
t2- [tHS(2-aminoethyl)- 
methylammonio]-ethyl]-o»- 
hydroxy-.    N,N -dicoco    acyl 
derivs..  Me  sulfates  (salts). 

Poly(oxy-l  ,2-etfianediyl),a- 
[2-  [kjis  (2-aminoethyl)- 
methylammonio  ]  -ethyl  ]  -<>)-. 
N,N'-bis(hydrogenated  tallow 
acyt)  derivs.,  Me  sulfates 
(salts). 

10  Poly(oxy-1,2-ethanediyl).  a- 
|2-[bis  (2-aminoethyl)-methyl- 
ammonio-ethyl](D -hydroxy-, 
N.N'-ditallow     acyl     deiivs.. 
Me  sulfates  (salts). 

11  Poly[oxy(methyl-1.2-ethan- 
ediyl)].a-[2-[bis(2- 
aminoethyl)- 
methylamfTKXiio  ]  -mettiyl 
ethyl ]-a)-hydroxy-,  N.N'-dital- 
low  acyl  derrvs.,  Me  sulfates 
(salts). 

12.  Poly(oxy-l,2-ethanedlyl),a- 
(  3-  [  t)is(2-aminoethyl)- 
methylammonio  ]  -2- 
hydroxypropyll-whydroxy-, 
N-coco  acyl  derivs..  Me  su^ 
fates  (salts). 

13.  Poly(oxy-1.2-etr»nediy1).a- 
l2-[bis(2-aiTwx)elhyl)- 
metfrylammonio  ]  -ettiyl  ]  • 
••hydroxy-.  N.N  -di-Ci,  ,■  acyl 
denvs..  Me  sulfates  (salts)D 
May  1988. 

14.  Butyraldehyde 


Date  of 
designation 


May  1987 


May  1987 


May  1967 


May  1988 


May  1968 


May  1968 


May  1988 


May  1988 


May  1988 


May  1988 


Nov  1988. 
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Chapter  2 — Recommendations  of  the 
Committee 

2.1  Chemicals  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(e)(1)(B)  of  TSCA,  the  Committee  is 
adding  the  following  chemical 
substances  to  the  section  4(e)  Fh-iority 
List:  tris(2-chloroethyl)phosphate  (CAS 
No,  115-96-8),  tris(2-chloro-l- 
propyl)phosphate  (CAS  No.  6145-73-9). 
tris(l-chloro-2-propyl)phosphate  (CAS 
No.  13674-84-5),  tris(l,  3-dichloro-2- 
propyl)phosphate  (CAS  No.  13674-87-8). 
tetrakis(2-chloroethyl)elhylene 
diphosphate  (CAS  No.  33125-86-9).  and 
butyraldehyde  (CAS  No.  123-72-8).  In 
addition,  the  Committee  is  designating 
for  response  within  12  months  one 
chemical  that  was  recommended  with 
intent-to-designate  in  the  twenty-second 
report.  The  designated  chemical  is 
crotonaldehyde  (CAS  No.  4176-30-3). 
The  recommendation  of  these  chemicals 
is  made  after  considering  the  factors 
identified  in  section  4(e)(1)(A)  and  othi>r 
relevant  information,  as  well  as  the 
professional  judgment  of  Committee 
members. 

2.2  Chemicals  designated  for  response 
within  12  months — 2.2.a 
Crotonaldehyde.  In  the  twenty-second 
report  to  the  Administrator  of  EPA  (53 
FR  18196)  crotonaldehyde  was 
recommended  with  intent-to-designale. 
The  rationale  for  that  recommendation 
appears  in  the  twenty-second  report. 
Information  reviewed  by  the  Committee 
in  response  to  the  twenty-second  report 
includes  any  public  comments  on  the 
Committee's  recommendations; 
production  volume,  use,  exposu.'-e  and 
release  information  reported  by 
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manufacturers  of  crotonaldehyde  under 
the  TSCA  section  8(a)  Preliminary 
Assessment  rule;  health  and  safety 
studies  submitted  under  TSCA  8(d) 
Health  and  Safety  Data  Report  rule;  and 
any  unpublished  and  published  data 
available  to  the  Committee. 

After  reviewing  the  information,  the 
Committee  concluded  that  data  are  still 
lacking  on  certain  chemical  fate  factors 
and  ecological  effects.  For  these  reasons 
and  for  the  reasons  previously  presented 


(53  FR  18196)  the  Committee  is  now 
designating  crotonaldehyde  for  response 
within  12  months  and  recommending 
that  it  be  tested  for  the  following: 

1.  Chemical  fate.  Volatilization  rate 
from  water;  aerobic  aquatic 
biodegradation  rate. 

2.  Health  effects.  None. 

3.  Ecological  effects.  Acute  toxicity  to 
algae,  fish  and  aquatic  invertebrates. 

2.3  Chemicals  recommended  with 
intcnt-to-designate — 2.3. a  Tris(2- 

Physical  and  Chemical  Information 


chloroethyljphosphate — Summary  of 
recommended  studies.  It  is 
recommended  that  tris(2- 
chloroethyl)phosphate  (TCEP)  be  tested 
for  the  following: 

1.  Chemical  Fate.  Environmental 
monitoring;  vapor  pressure; 
biodesradation. 

2.  Health  Effects.  None. 

3.  Environmental  Effects.  Acute 
toxicity  to  aquatic  and  terrestrial  plants; 
chronic  toxicity  to  fish. 


CAS  No.  115-96-8 


Synonyms; . 


Acronym; 

Structural  Formula; 


.O— CHjCHjCI 
0  =  P— <>-CH^CH,CI 


\ 


O— CH.CHjCI 


Empirical  Formula 

Molecular  Weight 

Melting  Point  CO 

Botling  Point  CO) 

Vapor  Pressure  (mmHg) 

Solubility  in  Water  (mg/L); _ 

Specific  Gravity: 

Log  Octanoi/Water  Partition  Coefficient  (log  P) . 

Henry's  Law  Constant: 

Adsorption  Coefficient  (Koc): 

Description  of  Chemical: 


Ethanoi,  2-chloro.  phosphate  (3:1)  (9CI): 

Tns  (/(-chloroethyl)  phosphate, 

FYROL  CEF; 

FYHOL  PCF; 

Celluflex  CEF; 

Disflamol  TCA; 

Niax  Flame  Retardant  3CF. 

TCEP 


Q.,;CHoO.P 

2855. 

-55  (Ref.  25,  Sandmeyer  and  Kirwin,  1981) 

330  (Rel.  2,  Aldrich.  1986). 

No  information  was  found. 

7.943  (Ref.  31.  Yoshioka  et  al..  1986). 

1.425  @  20/20'  (Ref  28,  Sax  and  Lewis,  1987) 

1.7  (Ref  31.  Yoshioka  el  al..  1986) 

1.81  X  lO'atm  mVmol  (Ref.  21.  Muir.  1984) 

5.2  (Estimated.  Ref  4,  CHEMEST,  1988). 

Colorless  liquid  with  slight  odor  (Ref.  17.  Lefaux.  1968) 


Rationale  for  Recommendations 
I.  Exposure  Information 

A.  Production/use/release  to  the 
environment.  Tris  (2-chloroethyl) 
phosphate  (TCEP)  is  produced  in 
substantial  but  CBI  annual  amounts  in 
the  U.S.  Actual  production  volumes  are 
considered  to  be  confidential  business 
information.  It  is  used  as  a  flame 
retardant  additive  for  flexible  and  rigid 
polyurethane  and  polyisocyanurate 
foams,  carpet-backing,  flame-retardant 
paints  and  lacquers,  various  resins, 
coatings  and  adhesives  (Ref.  15,  Kirk- 
Othmer,  1980j.  The  major  use  appears  to 
be  in  foams  such  as  the  flexible  foams 
used  in  automobiles  and  furniture  and 
tigid  foams  for  building  insulation 
materials.  It  is  unlikely  that  there  is  any 
natural  production  of  TCEP.  Most  of  the 
production  eventually  will  be  released 
to  the  environment  as  furniture,  and 


landfills.  Some  may  be  released  during 
thermal  decomposition  (accidental  fires 
and  waste  incineration).  Muir  (Ref.  21. 
1984)  cited  a  report  by  Cho  and  Klaus 
(1980)  stating  that  41  percent  of  TCEP 
remains  intact  after  thermal  oxidation  in 
air  at  370°C.  However,  Paciorek  et  al. 
(Ref.  23, 1978)  reported  that  85  percent  of 
the  TCEP  chlorine  was  accounted  for  in 
volatile  products  of  degradation  al 
370'C,  which  indicates  that  no  more 
than  15  percent  of  the  TCEP  was  left 
undegraded. 

B.  Evidence  for  environmental 
exposure.  TCEP,  in  common  with  many 
similar  tris(haloalkyl)phosphates,  has 
been  found  in  numerous  environmental 
samples  throughout  the  world,  at  very 
low  concentrations.  TCEP  was  found  in 
river  waters  in  Japan  at  17  to  350  ng/L  at 
14  of  16  sites  at  Kitakyushu  (Ref.  12, 
Ishikawa  et  al..  1985b)  and  in  Canadian 
rivers  at  13  sites,  with  a  mean 


concentration  of  8.7  ng/L  (Ref.  29, 
Williams  and  LeBel,  1981).  TCEP  was 
detected  in  the  Netherlands  in  the  river 
Waal  (Ref.  19,  Meijers  and  Van  der  Leer. 
1976)  and  the  Rhine  (Ref.  24,  Piet  et  al., 
1987).  TCEP  was  present  in  ground 
water  from  two  wells  at  Fort  Devens, 
MA  at  concentrations  of  0.28  and  0.81 
ug/L  (Ref.  3,  Bedient  et  al.,  1983;  Ref.  10. 
Hutchins  et  al,  1984).  Water  from  the 
Great  Lakes  contained  TCEP  at  a  mean 
concentration  of  1.7  ng/L  at  ten 
Canadian  sites  (Ref.  30,  Williams  and 
LeBel,  1981)  and  at  concentrations  of  3 
to  9.6  ng/L  at  4  of  5  sites  in  a  later  report 
(Ref.  16.  LeBel  et  al..  1987).  Samples  from 
10  coastal  sites  in  Japan  containod  14  to 
60  ng/L  in  the  seawater  (Ref.  12, 
Ishikawa  et  al.,  1985b).  Sewage 
treattnent  facilities  in  Japan  contained 
from  540  to  1,200  ng/L  TCEP  in  the 
influent  to  the  plants  and  5(K)  to  1.200 


ng/L  in  the  effluents.  Similarly,  at  night 
soil  treatment  facilities,  the  influent 
contained  190  to  1,500  ng/L  TCEP  and 
the  effluents  were  found  to  have  190  to 
1,500  ng/L  (Ref.  13,  Ishikawa  et  al., 
1985c).  Five  river  and  ocean  sediment 
samples  from  Japan  contained  13  to  28 
ng  TCEP/g  of  sediment.  None  was 
detected  in  a  sixth  sample  (Ref.  12. 
Ishikawa  et  al.,  1985b).  TCEP  was 
detected  but  not  quantified  in  ambient 
air  at  Kitakyushu,  Japan  (Ref.  9, 
Haraguchi  et  al.,  1985). 

In  a  survey  of  infant  and  toddler 
dietary  intake  from  October  1978 
through  September  1979,  Gartrell  et  al. 
(Ref.  7, 1985a)  reported  finding  TCEP  in 
composite  U.S.  drinking  water  at  an 
average  concentration  of  0.3  ug/L. 
Drinking  water  in  Japan,  examined  over 
a  1-year  period,  contained  2  to  60.5  ng/L 
TCEP,  with  a  mean  concentration  of  17.4 
ng/L  (Ref.  1.  Adachi  et  al.,  1984).  Fifteen 
pooled  U.S.  drinking  water  samples 
contained  an  average  of  2.6  ng/L  TCEP 
(Ref.  18,  Lucas,  1984)  and  Millington  et 
al.  (Ref.  20, 1983)  reported  finding  TCEP 
on  activated  carbon  filter  beds  used  at 
40  U.S.  drinking  wafer  treatment  plants. 
In  a  study  of  drinking  water  samples  in 
England,  Fielding  et  al.  (Ref.  6, 1981) 
found  TCEP  in  one  of  fourteen  samples. 
LeBel  et  al.  (Ref.  16. 1987)  found  TCEP  at 
0.3  to  9.2  ng/L  in  duplicate  drinking 
water  samples  from  six  sites  in  eastern 
Ontario.  Drinking  wafer  from  22  other 
Canadian  cities  contained  TCEP  at  0.3  to 
52  ng/L  while  water  from  7  other  cities 
contained  no  detectable  TCEP  (Ref.  29, 
Williams  and  LeBel,  1981).  In  a  survey  of 
drinking  water  from  the  Great  Lakes  at 
twelve  Canadian  cities,  Williams  et  al. 
(Ref.  30, 1982)  found  concentrations  of 
TCEP  at  0.3  to  13.8  ng/L  in  water  at  11  of 
the  cities.  In  a  survey  of  infant  and 
toddler  diets  from  October  1979  through 
September  1980,  Gartrell  et  al.  (Ref.  8. 
1985b)  reported  TCEP  in  composite  fruit 
and  fruit  juice  samples  at  an  average 
concentration  of  0.2  ug/L.  It  was  not 
detected  in  other  foods  tested.  Fish  from 
the  Qkayama  Prefecture  in  Japan 
contained  from  less  than  0.005  ug/g  up 
to  0.019  ug/g  TCEP  (Ref.  14,  Kenmochi  et 
al..  1981). 

TCEP  and  other  widely  used 
tris(chloroalkyl)phosphate  flame 
retardants  appear  to  be  widely 
distributed  in  the  environment, 
especially  in  water,  at  low 
concentrations.  If  is  not  known  whether 
the  environmental  concentrations  are 
increasing  with  time  or  whether  these 
anthropogenic  phosphates  have  attained 
some  steady-state,  low-level 
concentrations. 


IL  Chemical  Fate  Information 

A.  Transport.  The  water  solubility  of 
TCEP  is  reported  to  be  from  7,000  (Ref. 
17,  LeFaux.  1968)  to  8.300  mg/L  (Ref.  11, 
Ichikawa  et  al.,  1985a).  A  measured 
value  of  7.943  mg/L  was  reported  by 
Yoshioka  et  al.  (Ref.  31, 1986).  A 
measured  value  for  the  log  octanol/ 
water  partition  coefficient  was  reported 
as  1.7  (Ref.  31.  Yoshioka  et  al..  1986). 
These  data  indicate  that  TCEP. 
following  release  to  the  environment, 
will  partition  largely  to  water  with  little 
accumulation  in  sediments  or  biota. 
Vapor  pressure  data  at  environmentally 
relevant  temperatures  were  not  found, 
but  the  Henry's  Law  constant  reported 
by  Muir  (Ref.  21, 1984)  indicates  no 
significant  volatilization  from  water. 
The  monitoring  evidence  (see  preceding 
paragraph  LB.)  demonstrates 
widespread  occurrence  of  TCEP  in 
water  with  some  partitioning  to  air. 
sediments  and  biolipids. 

B.  Persistence.  The 
trialkylphosphates.  in  general,  are 
resistant  to  hydrolysis  and  free-radical 
oxidations  although  hydrolysis  at  the  pH 
of  sea  water  (approximtely  8.5)  may  be 
significant.  TCEP  is  expected  to 
demonstrate  similar  resistance  to 
hydrolysis  and  oxidation,  although  no 
data  were  found.  Biodegradation  is 
probably  the  major  degradation 
mechanism  in  nature  but  the  available 
data,  which  indicate  that  biodegradation 
is  slow,  are  mostly  circumstantial.  There 
are  reports  of  very  little  biodegradation 
of  TCEP  as  it  passes  through  drinking 
water  sand  filtration  units  (Ref.  24,  Piet 
et  al.,  1981)  and  through  sewage 
treatment  and  night  soil  treatment 
facilities  (Ref.  11,  Ishikawa  et  al.,  1985a). 
TCEP  was  reported  to  be  hardly 
degraded  after  50  hours  in  activated 
sludge  (Ref.  11,  Ishikawa,  et  aL,  1985a). 

C.  Rationale  for  chemical  fate 
recommendations.  There  is  widespread 
contamination  of  the  environment  by 
TCEP  (and  other 

fris(chloroa!kyl)phosphates)  at  very  low 
concentrations.  There  is  some  evidence 
that  TCEP  may  be  resistant  to 
biodegradation.  Based  on  its  water 
solubility  and  octanol/water  partition 
coefficients.  TCEP  released  to  the 
environment  is  expected  to  partition 
largely  to  water.  No  data  were  found  on 
its  vapor  pressure  at  ambient 
temperatures.  Since  TCEP  has  been  and 
will  continue  to  be  released  to  both 
water  and  soil  (landfill)  environments, 
there  is  a  need  to  obtain  measured 
vapor  pressure  data  and  to  evaluate. its 
biodegradability  in  natural  waters.  It 
also  is  recommended  that  appropriate 
follow-on  monitoring  studies  be 
conducted  at  sites  sampled  in  the  1970's 


and  early  1980'8  in  an  attempt  to 
determine  whether  environment  jl 
concentrations  are  increasing  with  time. 

III.  Biological  Effects  of  Concern  to 
Human  Health 

A  two-year  gavage  study  with  rats 
and  mice  has  recently  been  completed 
under  the  National  Toxicology  Program 
(Ref.  22,  NTP,  1988)  and  is  currently  in 
the  histopathology  stages.  Given  this 
information,  the  Committee  has  deferred 
its  review  of  TCEP  for  health  effects 
pending  receipt  and  review  of  data  from 
the  NTP  study. 

IV.  Ecological  Effects  of  Concern 

A.  Acute  and  subchronic  (short-term) 
effects.  The  96-hour  LC50  of  TCEP  was 
reported  to  be  210  mg/L  with  killifish 
[Orizias  latipes]  and  90  mg/L  with 
goldfish  [Carassius  auratus)  (Ref.  26, 
Sasaki  et  al..  1981).  These  authors  also 
reported  spine  deformations  (caused  by 
convulsive  muscle  contractions)  in 
killifish  with  exposure  to  200  mg/L  of 
TCEP  for  72  hours  and  protrusion  of 
killifish  eyes  after  24  to  72  hours 
exposure  to  200  mg/L  Yoshioka  et  al. 
(Ref.  31. 1986)  reported  LCSO  values  of 
251  mg/L  with  red  killifish  (Orizias 
latipes],  1.000  mg/L  with  a  daphnia 
species  (Moina  macrocopa)  and  158  mg/ 
L  with  a  flatworm  (Dugesia  japonica). 
Another  literature  report  (Ref.  5, 
Eldefrawi  et  al.,  1977)  stated  that  5  mg/L 
TCEP  had  no  observable  effects  on 
goldfish  after  7  days  exposure. 

B.  Chronic  (long-term)  effects.  No 
information  on  chronic  effects  was 
found.  Sasaki  et  al.  (Ref  26, 1981),  as 
noted  in  the  preceding  paragraph, 
reported  spine  deformations  and  eye 
bulging  in  killifish  exposed  to  200  mg/L 
for  72  hours.  Eldefrawi  et  al.  (Ref.  5. 
1977)  reported  that  TCEP  is  a  weak 
inhibitor  of  acetyl-cholinesterase  and 
this  may  produce  some  chronic  effects. 

C.  Other  ecological  effects  (biological, 
behavioral,  or  ecosystem  processes).  No 
information  was  found. 

D.  Bioconcentrat.'on  and  food-chain 
transport.  The  bioconcentration  of  TCEP 
was  examined  by  Sasaki  et  al.  (Ref.  26, 
1981  and  Ref  27. 1982)  in  both  static  and 
continuous-flow  studies.  Static  tests 
with  killifish  and  goldfish  showed 
bioconcentration  factors  (BCFs)  of  2  and 
1.  respectively.  A  BCF  of  1  was  observed 
for  killifish  in  continuous-flow  studies 
over  a  10-day  period.  When  the  fish 
were  placed  in  clean  water  there  was 
rapid  depuration  with  half  gone  in  0.7 
hours  after  cessation  of  exposure. 

E.  Rationale  for  ecological  effects 
recommendation.  The  widespread 
occurrence  of  TCEP  in  environmental 
samples  raises  concerns  for  its 
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ecological  effects.  On  the  other  hand, 
the  available  data  indicate  that  acute 
toxicity  levels  for  fish  and  aquatic 
invertebrates  are  1,000  times  or  more 
greater  than  observed  environmental 
concentrations.  However,  there  were  no 
data  on  plants  and  it  is  recommended 
that  TCEP  be  tested  for  acute  toxicity  to 
aquatic  and  terrestrial  plants.  There 
appear  to  be  chronic  exposures  to  low 
concentrations  of  TCEP  in  aquatic 
environments  and  reports  of  spine 
deformations  raise  concerns  for  chronic 
effects.  Therefore,  it  is  recommended 
that  TCEP  also  be  tested  for  chronic 
toxicity  to  fish. 
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2.3.b  Tris(chloropropyl)phosphotes — 
Summary  of  recommended  studies.  It  is 
recommended  that  tris(2-chloiro-l- 
propyljphosphate  (CAS  No.  6145-73-9) 
and  tris(l-chloro-2-propyl)phosphate 
{CAS  No.  13674-M-5}  be  tested  for  the 
following: 

1.  Chemical  fate.  Environmental 
monitoring;  water  solubility;  vapor 
pressure;  octanol/water  partition 
coefficient;  biodegradation. 

2.  Health  effects.  Acute  and 
subchronic  effects;  including 
cholinesterase  inhibition,  90-day 
subchronic  effects  and  reproductive 
effects. 

3.  Ecological  effects.  Acute  toxicity  to 
fish,  aquatic  invertebrates  and  algae; 
chronic  toxicity  to  fish.  It  is  further 
recommended  that  tris{l,3-dichloro-2- 
propyljphosphate  (CAS  No.  13674-87-8) 
be  tested  for  the  following: 

1.  Chemical  fate.  Environmental 
monitoring;  water  solubility;  vapor 
pressure;  octanol/water  partitioning 
coefficient;  biodegradation. 

2.  Health  effects.  None. 

3.  Ecological  effects.  Acute  toxicity  to 
fish,  aquatic  invertebrates  and  algae: 
chronic  toxicity  to  fish. 


Physical  and  Chemical  Information 


CAS  No  6145-73-9 

9  CI  Name 

Synonyms 

I 

Acronym 

Staictural  Formula: 


':h,chcich,- 


O 
R 

F-O— CHjCHCICH, 


\ 


CHCI 
CH. 


Empirical  Formula 

Molecular  Weigtit 

Melting  Point  (C) 

Boiling  Point  ("C) 

Vapor  Pressure  (mmHg) 

Solubility  in  Water  (mg/L) 

Specific  Gravity 

Log  Octanol/Water  Partition  Coefficient . 


HC-O— P-O-CH 
CH,       O  CH, 

CHjCI— C— CH, 
H 


1-Propanol.  2<tiloro-.  ptiosptiate  (31). 

2-Criloro-l-propanol  ptiosptiate: 

Tns(t)eta-chloropropyl)-priosptiate: 

Tns(2-ctiloropropyl)ptiosptiate. 

FYROL  PCF. 

TCPP. 


CH„CI,0,P. 
327.55. 

No  Information  was  found. 
No  information  was  found. 
No  information  was  found. 
No  information  was  found 
No  Information  was  found 
No  information  was  found. 
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CAS  No.  13674-84-5 

9  CI  Name 

Synonyms 

I 

Acronym 

Structural  Formula: 


CH,CI   O  CHXI 

I  II  I 


UMI 


Empi'ical  Formula 

Molecular  Weight 

Melting  Point  (C) 

Boiling  Point  (C) 

Vapor  Pressure  (mmHg) 

Solubility  in  Water  (mg/L) 

Specific  Gravity 

Log  Octanol/Water  Partition  Coefficient 

CAS  No   13674-87-8 
9  CI  Name 


2-Propanol,  1-chloro-,  ptiosphate  (3  l). 

1 -Chloro-2  propanol  phospfiate; 

Tns(2-chloroisopropyl)-phosphate: 

Phosptioric  acid,  tns(2-chloro-1-methylethyl)  ester; 

Tns(  1  -chloromethylethyl)phosphate 

TCIP. 


CH„Cl30.P. 
327.55. 

No  information  was 
No  information  was 
No  intormatron  was 
No  information  was 
No  information  was 
No  information  was 


found, 
found 
found 
found, 
found, 
found 
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2-Propanol,  1.3-dichloro-.phosphate  (3  l) 
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Physical  and  Chemical  Information— Continued 


Synonyms. 


Acronyms 

Structural  Formula: 


CHXI   O  CH-CI 

I  II  I 

HC-O-P-O-CH 

CH,CI  O  CH,CI 

CH,CI— C— CH,CI 

H 


Empirical  Formula 

Molecular  Weight 

Melting  Potnt  (C) 

Boiling  Point  (  C) 

Vapor  Pressure  (mmHg) .... 
Solubility  in  Water  (mg/L).. 


Specif'C  Gravity 

Log  Octanol/Water  Partition  Coefficient  (log  P).. 


1,3-Otchloro-2-propanol  phosphate. 

Tris(  1 , 3  -dichloro-  2-propyl )  -phosphate; 

Tns(  1 .3-clichloro«opropy1)-phosphate; 

Trts(  1  -chloromenthyl-2-cf>loroettiy1)phosphate , 

FYROL  FR2,  PF38 

TOCP:  TDCPP. 


CH,,,Cl.O.P 

430.88 

26.7  (Ref  18,  Staufler.  1979). 

No  information  was  found. 

No  information  at  environmentally  relevant  temperatures  and  pressures  was  found. 

7  at  24  C  (Ref  2.  Hollifield  1979); 

100  at  25  C  (Ref.  11.  Muir,  1984); 

1000  at  30"C  (Ref.  18,  Staufler,  1979). 

1  515  at  20/20   (Ref.  18,  Stauffer.  1979) 

3  8  (Ref  13,  Sasaki  et  al ,  1981) 


Rationale  for  Recommendations 

I.  Exposure  Information 

A.  Production/use/release  to 
environment.  TCPP,  TCIP  and  TDCP  are 
each  produced  in  substantial  annual 
amounts  in  the  U.S.  but  actual 
production  volumes  are  classified  as 
confidential  business  information.  TCPP 
and  TDCP  are  used  as  additive  flame 
retardants  in  various  plastic  materials. 
TDCP  is  known  to  be  used  primarily  in 
flexible  polyurethane  foams.  No 
information  was  found  on  the  use  of 
TCIP  but  it  appears  likely  that  it  too  is 
used  as  an  additive  flame  retardant. 
Most  of  the  production  eventually  will 
be  released  to  the  environment  as  the 
plastic  materials  containing  them  are 
scrapped  or  disposed  of  in  dumps  and 
landfills.  Some  may  be  released  during 
thermal  decomposition  (accidental  fires 
and  waste  incineration).  A  report  by 
Cho  and  Klaus  (1980)  stating  that  32 
percent  of  TDCP  remains  intact  after 
thermal  oxidation  in  air  at  370°  C  was 
cited  by  Muir  (Ref.  11, 1984).  It  was 
reported  by  Paciorek  et  al.  (Ref.  12, 1978) 
that  TDCP  underwent  68  percent 
thermal  oxidation  at  370°  C.  It  is  unlikely 
that  there  is  any  natural  production  of 
these  phosphates. 


B.  Evidence  for  environmental 
exposure.  No  information  was  found  on 
TCPP  or  TCIP  and  there  was  no 
indication  that  they  have  been  looked 
for  in  the  environment.  TDCP,  in 
common  with  many  similar 
tris(haloalkyl)phosphates,  has  been 
found  in  many  environmental  samples 
throughout  the  world,  at  very  low 
concentrations.  TDCP  was  found  in 
Great  Lakes  wafer  at  4  of  5  Canadian 
sites  (Ref.  9,  LeBel  et  al.,  1987).  TDCP 
was  found  by  LeBel  et  al.  (Ref.  7, 1981) 
al  0.2  to  1.8  ng/L  in  drinking  water  at  six 
eastern  Ontario  sites.  Drinking  water 
from  15  other  Canadian  cities  contained 
TDCP  at  0.3  to  23  ng/L  while  water  from 
14  other  cities  contained  no  detectable 
TDCP  (Ref.  21,  Williams  and  LeBel. 
1981).  In  a  survey  of  drinking  water  from 
the  Great  Lakes  at  twelve  Canadian 
Cities,  WiUiams  et  al.  (Ref.  22,  1982) 
found  concentrations  of  TDCP  at  0.1  to 
15.7  ng/L.  A  study  of  activated  carbon 
filter  beds  used  at  40  U.S.  drinking  wafer 
treatment  plants  found 
tris(chloropropyl)phosphate  (not  further 
identified)  on  the  carbon  (Ref.  11, 
Millington  et  al.,  1983). 

Fish  and  shellfish  from  the  Okayama 
prefecture  in  Japan  were  reported  to 
contain  tris(2.  3- 


dichloropropyljphosphate  (Ref.  6, 
Kenmochi  et  al.,  1961). 

In  an  examination  of  Swedish 
products  thought  to  contain  additive 
flame  retardants  (Ref.  16,  Sellestroem 
and  {ansson.  1987),  11  of  104  samples 
were  found  to  contain  TDCP.  It  was 
most  common  in  polyurethane  products 
such  as  sound  absorbing  materials  and 
liners  for  cars  and  buses.  These  same 
authors  also  examined  the  contents  of 
vacuum  cleaner  bags  from  one  new  and 
one  older  (15-year  old)  house  and  found 
TDCP  in  the  dust  from  the  older  house. 

In  analyses  of  human  adipose  tissues, 
LeBel  and  Williams  (Ref.  8, 1983)  found 
TDCP  in  5  of  16  samples  at  0.5  to  110  ng/ 
g.  TDCP  also  was  found  at  5  to  50  ppb  in 
34  of  123  human  seminal  plasma 
samples  (Ref.  3,  Hudec  et  al.  1981). 

Japanese  studies  have  reported 
finding  tris(chloropropyl)-phosphate 
(CAS  No.  26248-87-3)  and 
tris(dichloropropyl)phosphate  (CAS  No. 
26604-51-3)  (Ref.  1.  Haraguchi  et  al., 
1985)  and  tris(3-chloropropyl)phosphate 
(CAS  No.  1067-98-7)  and  tris(2,  3- 
dichloropropyl)phosphate  (CAS  No.  78- 
43-3)  (Ref.  4.  Ishikawa  et  al.,  1985a)  in 
air  and  treatment  plant  influents  and 
effluents  in  Japan.  The  first  three  CAS 
numbers  are  not  listed  in  the  TSCA 
Inventory  and  the  fourth  CAS  number  is 


a  compound  that  is  produced  in  low 
amounts  in  the  U.S.  It  may  be  that 
Japanese  industry  uses 
tris(chloropropyl (phosphate  flame 
retardants  not  commonly  used  in  the 
U.S.  and  that  those  compounds  may  be 
introduced  into  the  U.S.  environment 
from  imported  products. 

TDCP  and  other  widely  used 
tris(ch!oroalkyl)phosphate  fiame 
retardants  appear  to  be  widely 
distributed  in  the  environment.  When 
they  are  looked  for.  they  often  are 
found.  No  information  was  found  on 
monitoring  studies  designed  to  look  for 
TCPP  or  TCIP  and  monitoring  should  be 
conducted  if  continued  high  production 
and  use  are  confirmed.  Additional 
monitori.ng  studies  to  evaluate  the 
concentrations  of  TDCP  in  the 
environment  should  be  conducted  to 
determine  whether  its  concentration  in 
the  environment  is  increasing  with  tim.e. 

I.  Chemical  Fate  Information 

A.  Transport.  The  water  solubility  of 
TDCP  is  rejjorted  to  be  from  7  to  1,000 
mg/L  (Ref.  2.  Hollifield,  1981,  Ref.  11, 
Muir,  1984,  Ref.  18,  Stauffer,  1979).  The 
log  octanol/water  partition  coefficient  is 
reported  to  be  3.8  (Ref.  14,  Sasaki  et  al., 
1981).  No  information  was  found  for 
TCPP  and  TCIP.  The  monitoring 
evidence  (see  I.B.,  above)  for  TDCP 
demonstrates  widespread  occurrence  of 
TDCP  in  water  with  some  partitioning  to 
sediments  and  biolipids.  TCPP  and  TCIP 
are  expected  to  behave  similarly. 

B.  Persistence.  No  information  was 
found  for  TCPP,  TCIP  or  TDCP. 
However,  Ishikawa  et  al.  (Ref.  5, 1985b) 
reported  that  infiuent  and  effluent  data 
for  activated  sludge  treatment  showed 
no  biodegradation  of 
tri3{chIoropropyl)phosphate  (CAS  No. 
1067-98-7)  and  tris(2,3- 
dichloropropyl)phosphafe  (CAS  No.  78- 
43-3). 

C.  Rationale  for  chemical  fate 
recommendations.  There  is  widespread 
contamination  of  the  environment  by 
TDCP.  There  may  be  persistent 
background  levels  of  TCPP  and  TCIP  in 
the  environment  but  this  is  unknown. 
There  is  a  need  to  conduct  appropriate 
monitoring  studies  to  determine  if  TCDD 
and  TCIP,  like  similar 
tris(chloroalkyl)phusphate  flame 
retardants,  are  present  in  the 
environment  at  low  concentrations  and 
whether  the  environmental 
concentrations  of  TDCP  are  increasing. 

1  here  also  is  a  need  to  obtain  reliable, 
measured  water  solubility,  vapor 
pressure  and  octanol/water  partition 
coefficient  data  on  these  flame 
retardants  to  better  estimate  their 
transport  in  the  environment  and  to 


evaluate  their  biodegradability  in 
natural  waters. 

III.  Biological  Effects  of  Concern  to 
Human  Health 

The  Committee  determined  that 
tns(1.3-dichloro-2-propyl)phosphate 
(CAS  No.  13674-87-8)  has  been  studied 
extensively  for  health  effects  and 
concluded  that  additional  studies  are 
not  rerjuired.  Th';refore,  health  effects 
testing  is  not  being  recommended  at  this 
time. 

A.  Metabolism  and  toxicokinetics.  No 
information  was  found  for  TCPP  or 
TCIP. 

B.  Acute  (short-term)  effects.  No 
information  was  found  for  TCPP.  An 
I.D50  of  56  mg/kg,  administered 
intravenously  in  mice,  was  found  for 
TCIP  (U.S.  Army  data,  cited  in  Ref.  13, 
RTECS,  1988).  The  reliability  of  this 
information  cannot  be  assessed  since 
experimental  details  are  not  available. 

Stauffer  (cited  in  Ref.  20,  USEPA, 
1981)  reported  studies  on  the  neurotoxic 
potential  of  TOCP,  a  structurally  similar 
phosphate,  on  adult  hens.  At  lOg/kg,  the 
maximum  tolerated  dose,  there  was  7 
percent  inhibition  of  brain  neurotoxic 
esterase.  In  positive  controls,  treated 
with  tri-o-cresyl  phospate  at  0.5  g/kg, 
there  was  an  85  percent  inhibition. 

No  subchronic  effects  data  were 
found  for  TCIP.  The  neurotoxic  potential 
of  TCPP  in  adult  white  Leghorn  hens 
was  evaluated  by  Sprague  et  al.  (Ref.  17, 
1981).  A  group  of  18  hens  received  an 
initial  oral  dose  of  13.23  g  TCPP/kg, 
followed  by  the  same  treatment  3  weeks 
later.  The  animals  were  sacrificed  3 
weeks  after  the  second  dose.  Loss  of 
body  weight,  transient  reductions  in 
food  consumption  and  one  death  were 
reported  for  the  treated  animals.  Egg 
production  ceased  shortly  after  the  first 
dose  and  there  was  severe  feather  loss. 
No  behavioral  or  histological  evidence 
of  delayed  neurotoxicity  was  observed. 

C.  Genotoxicitv.  No  information  was 
found  for  TCPP  o'r  TCIP. 

D.  Oncogenicity.  No  information  was 
found  for  TCPP  or  TCIP.  A  structurally 
similar  compound,  TDCP,  was  tested  for 
oncogenicity  in  rats  of  both  sexes  and 
produced  a  significantly  increased 
incidence  of  hepatocellular  carcinoma 
and  interstitial  cell  tumors  of  the  testes 
(Ref.  19.  Stauffer,  1981). 

E.  Chronic  (long-term)  effects.  No 
information  was  found  for  TCPP  or 
TCIP. 

F.  Reproductive  and  developmcntaJ 
effects.  No  information  was  found  for 
ICPP  or  1 CIP. 

G.  Obscr\-ations  in  humans.  No 
information  was  found  for  TCPP  or 
TCIP. 


1 1.  Rationale  for  health  effects 
recommendations.  Three 
tris(chloropropyl)pho«phates  (TCPP. 
TCIP  and  TDCP)  are  produced  in 
substantial  amounts  in  the  US.  and  used 
as  additive  fiame  retardants.  TDCP  is 
widely  distributed  in  the  environment  al 
low  concentrations.  No  exposure 
information  (occupational,  consumer  or 
environmental)  is  available  for  TCPP  or 
TCIP.  It  is  assumed  that  use  of  the  l.-itter 
two  compounds  as  flame  retardants  will 
eventually  lead  to  the  release  of  TCPP 
and  TCIP  to  the  environment.  TDCP 
appears  to  be  well  studied  for  potential 
health  effects  but  there  is  very  litde 
health  effects  information  on  TCIP  and 
TCPP.  The  health  effects  information  is 
limited  to  a  LD50  for  TCIP  in  mice  by 
intravenous  exposure  and  a  subchronic 
evaluation  of  the  neurotoxic  potential  of 
TCPP  in  hens.  An  evaluation  of 
neurotoxicity  should  be  conducted  for  a 
period  of  90  days. 

In  view  of  the  lack  of  health  effects 
information  on  TCIP  and  TCPP  and 
given  the  acute  effects,  oncogenicity  and 
neurotoxicity  of  TDCP,  it  is 
recommended  that  TCIP  and  TCPP  be 
tested  for  acute  effects,  including 
cholinestcrase  inhibition,  90-day 
subchronic  effects  and  reproductive 
effects.  Based  on  the  results  of  the 
recommended  studies,  the  need  for  long- 
term  studies  should  be  considered. 

IV.  Ecological  Effects  of  Concern 

A.  Acute  and  subchronic  (short-term) 
effects.  No  information  was  found  for 
TCPP  or  TCIP. 

The  96-hr  LC50  for  TDCP  was 
reported  to  be  3.6  mg/L  with  killifish 
and  5.1  mg/L  with  goldfish  (Ref.  14. 
Saaski  et  al.,  1981).  These  authors  also 
reported  spine  deformations  (caused  by 
convulsive  muscle  contractions)  in 
killifish  after  24  hours  exposure  at  3.5 
mg/L  TDCP. 

B.  Chronic  (long-term)  effects.  No 
information  on  chronic  effects  was 
found.  However,  as  noted  in  the 
preceding  paragraph,  Sasaki  et  al.  (Ref. 
14,  1981)  reported  spine  deformations  in 
killifish  exposed  to  3.5  mg/L  TDCP  for 
24  hours. 

C.  Other  ecological  effects.  No 
information  was  found. 

D.  Bioconcentration  and  food-chain 
transport.  The  bioconcentration  of 
TDCP  was  examined  by  Sasaki  et  al. 
(Ref.  14,  1981  and  Ref.  15,  1982)  in  both 
static  and  continuous  flow  studies. 
Static  tests  with  killifish  and  goldfish 
showed  bioconcentration  factors  of  47  to 
107  with  killifish  and  3  to  5  with 
goldfish.  In  continuous-fiow  studies,  the 
bioconcentration  factor  for  TDCP  was  31 
to  59  for  up  to  32  days  exposure.  There 
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was  a  rapid  depuration  following 
cessation  of  exposure  to  TDCP  in  the 
continuous-flow  studies,  with  half  gone 
in  1.7  hours. 

E.  Rationale  for  ecological  effects 
recommendations.  The  widespread 
occurrence  of  TDCP  in  environmental 
samples  and  the  likely  contamination  of 
the  environment  by  TCPP  and  TCIP 
raise  concerns  for  their  ecological 
effects.  Each  should  be  tested  for  acute 
toxicity  to  fish,  aquatic  invertebrates 
and  algae  to  better  evaluate  the  hazard 
associated  with  chronic  exposures  to 
low  environmental  concentrations.  The 
observation  of  spine  deformations  in 
fish  exposed  to  TDCP  and  the 
widespread  occurrence  of  TDCP  at  low 
concentrations  also  raises  concerns  for 
chronic  effects.  It  is  recommended  that 
each  of  these  tris(chloropropyl)- 
phosphates  be  tested  for  chronic  toxicity 
to  fish. 
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2.3.C  Tetraliis(2-chloroethyljetbylene 
diphosphate — Summary  of 
recommended  studies.  It  is 
recommended  that  tetrakis(2- 
chloroethyl)ethylene  diphosphate 
(TCEED)  be  tested  for  the  following: 

1.  Chemical  fate.  Environmental 
monitoring;  water  solubility;  vapor 
pressure;  octanol/water  partition 
coefficient;  biodegradtion. 

2.  Health  effects.  None. 

3.  Ecological  effects.  Acute  toxicity  to 
fish,  algae  and  aquatic  invertebrates. 


CAS  No.  33125-86-9 


Synonyms 


Acronym 

Structural  Formula: 


Ptiosphonc  acid.  1 .2-ettianediyl  (2-chloro-ethyl)  ester  (9CI): 

Thermolin  101. 

TCEEP 


o 

II 


o 

II 


CICH,CH,0-P— OCHjCHjO— P— OCH,CH,CI 


i 


CHjCHjCI 


O 

I 
CHjCHjCI 


Physical  and  Chemical  Information— Continued 


CAS  No  33125-86-9 


Empincal  Formula __.._.». 

Molecular  Wetgtit „.. — «, 

Melting  Point  {'C{ 

Boiling  Point  ("C) 

Vapof  Pressure  (mmHg) , 

Solutulity  in  Water  (mg/L) 

Specific  Gravity 

Log  Octanol/Watet  Partition  Coefficient  (log  P) 

Henry's  Law  Constant 

Log  Adsorption  Coefficient 

Descnption  of  Ctiemical 


C;oH;„Cl40..P2 

471  9. 

No  intormalion  was  found. 

No  information  was  found 

0.85  al  26-C  (Ref  3,  Olin,  1987) 

3000  at  24-C  (Ref  3.  Olin,  1987). 

1.45  at  25-C  (Ref  3.  Olin  1987). 

1.16,  estimated  (Ref.  2,  CLOGP,  1987). 

1.76  X  10  *atm  mVmol  (calculated) 

2.0  (Ref   1.  CHEMEST.  1987) 

Dark  liquid  under  amt-ient  conditions.  (Ret  3  Olin.  1987). 


Rationale  for  Recommendations 

I.  Exposure  Information 

A.  Production/use.  Tetrakis(2- 
chloroethyl)ethylene  diphosphate 
(TCEEP)  is  produced  in  substantial 
annual  amounts  in  the  U.S.  but  actual 
production  volumes  are  classified  as 
confidential  business  information. 
TCEEP  is  used  as  an  additive  flame 
retardant  in  flexible  polyurethane  foams 
and  may  be  used  as  a  flame  retardant  in 
various  resins.  There  is  no  known 
natural  production  of  TCEEP. 

B.  Environmental  release.  It  is  likely 
that  most  of  the  TCEEP  production  is 
eventually  released  to  the  environment 
as  furniture,  automobiles,  construction 
materials,  etc.  are  scrapped  and 
disposed  of  in  dumps  and  landfills. 
Some  TCEEP  may  be  released  during 
thermal  decomposition  (in  accidental 
fires  and  incinerators)  but  no 
information  was  found  on  thermal 
decomposition. 

C.  Evidence  for  environmental 
exposure.  No  information  was  found. 
Related  chloroalkyl  phosphate  flame 
retardants  (e.g.,  tris(2- 
chloroethyl)phosphate  and  tris(l,3- 
dichloropropyl)-phsophate),  when 
looked  for  in  the  environment,  have 
been  found  at  low  concentrations  in  a 
wide  variety  of  environmental  media  in 
industrialized  countries.  It  is  not  known 
whether  anyone  has  looked  for  TCEEP 
in  the  environment 

II.  Chemical  Fate  Information 

A.  Transport.  The  water  solubility, 
vapor  pressure  and  estimated  octanol/ 
water  partition  coefficient  for  TCEEP 
suggest  significant  transport  to  both  air 
and  water,  with  little  sorption  to  soil  or 
sediment.  The  calculated  Henry's  law 
constant,  if  true,  would  produce  a  half- 
life  for  volatilization  from  water  of 


al)Out  1  to  2  days.  A  related  phosphate, 
the  tris(2-ch!oroethyl)-phosphate,  has  a 
reported  Henry's  constant  of  1.81  x  10"' 
atm  m'/mol  for  a  predicted  half-life  in 
water  of  about  1.4  years.  It  is  difficult  to 
believe  that  there  would  be  such  a  great 
difference  between  these  two 
phosphates  and  the  water  solubility  and 
vapor  pressure  used  to  calculate  the 
Henry's  constants  should  be  reliably 
measured.  If  this  phosphate  behaves 
similarly  to  the 

tris(chloroalkyl)phosphate  flame 
retardants,  it  will  partition  largely  to 
water  following  release  to  the 
environment. 

B.  Persistence.  No  information  was 
found. 

C.  Rationale  for  chemical  fate  and 
recommendations.  TCEEIP,  like  the 
related  tris(chloroalkyl)phosphate  flame 
retardants,  may  partition  largely  to  the 
aquatic  environment  and  be  relatively 
persistent  The  related 
tris(chloroalkyl)phospates  have  been 
found  throughout  the  industrialized 
world  in  a  variety  of  envirormiental 
media  at  low  concentrations.  There  is  a 
need  for  monitoring  studies  that  look  for 
TCEEP  to  determine  if  it  also  appears  at 
low  concentrations  in  the  environment. 
In  addition,  it  is  recommended  that 
studies  be  conducted  to  determine  the 
water  solubility,  vapor  pressure  and 
octanol/water  partition  coefficient  of 
TCEEP  and  to  evaluate  its 
biodegradabilify  in  natural  waters. 

III.  Biological  Effects  of  Concern  to 
Human  Health 

The  Committee,  at  the  conclusion  of 
its  Sixth  Scoring  Exercise,  concluded 
that  it  would  not  review  TCEEP  for 
health  effects  (52  FR  10409,  April  1. 
1987).  Therefore,  no  health  effects 
studies  are  being  recommended  at  this 
time. 


IV.  Ecological  Effects  of  Concern 

A.  Acute  and  subchronic  (short  term) 
effects.  No  information  was  found. 

B.  Chronic  (long-term)  effects.  No 
information  was  found. 

C.  Other  ecological  effects.  No 
information  was  found. 

D.  Bioconcentration  and  food-chain 
transport.  No  information  was  found. 

E.  Rationale  for  ecological  effects 
recommendations.  It  is  likely  that 
TCEEP  has  been  and  will  continue  to  be 
released  to  the  environment  in 
significant  quantities  where  it  may 
persist  and  accumulate.  Studies  should 
be  conducted  to  evaluate  the  acute 
toxicity  of  TCEEP  to  fish,  aquatic 
invertebrates  and  algae. 
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2.4  Chemicals  recommended  without  being 
designated  for  response  within  12  months — 
2.4. a  Butyraldehyde — Summary  of 
recommended  studies.  It  is  recommended 
that  butyraldehyde  be  tested  for  the 
following: 

1.  Chemical  fate.  Monitoring  in  the  vicinity 
of  major  manufacturing  and  use  sites. 

2.  Health  effects.  In  depth  toxicology 
evaluation  if  warranted  by  monitoring  data. 

3.  Ecological  effects.  Toxicity  studies  with 
representative  biota  if  warranted  by 
monitoring  data. 
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Physical  and  Chemical  Information 


CAS  No.  123-72-e 


Synonyms. 


Structural  Formula: 

CHjCHjCHjCHO 

Empirical  Formula 

Molecular  Weight 

Meit:ng  Point  ("C] 

Boiling  Point  CO 

Vapor  Pressure  (mmHg) 

Solubility  in  water  (mg/L) 

Specific  Gravity 

Log  Octanoi/Water  Partition  Coeflicient  (log  P) 

Henry's  Law  Constant 

Vapor  Density  in  Air  (air=1) 

Description  of  Chemicals 


Butanal  (9CI); 

Butyraldehvde  (801). 

n-Butyraldeliyde; 

Buial: 

Butyric  aldehyde; 

n-Butyraldehyde; 

Butanaldehyde; 

Butyric  aldehyde 


C.H,0. 
72.10 

-99  (Ref.  61.  Windholz.  1983). 
-74.8  (Ref.  61,  Windholz.  1983). 
92  @  20'  (Ref.  14,  EastcTian.  (1988). 
6,000  (Re<.  14.  Eastman,  1988). 
0.8016  (Ref.  61,  Windholz,  1983). 
0.88  (Ref.  15,  ENVtROFATE,  1988). 

1.4  X  10"*  (calculated). 

2.5  (Ref.  14,  Eastman,  1988). 

Colorless  liquid  witn  charactenstic  pungent  aldehyde  odor  (Ref.  25.  Hawley,  1987). 


Rationale  for  Recommendations 
I.  Exposure  Information 

A.  Production/use/release  to 
environment.  Butyraldehyde  is  produced 
and  used  in  the  U.S.  at  a  rate  in  excess 
of  one  billion  pounds  per  year.  SRI 
reported  U.S.  production  of 
butyraldehyde  in  1987  at  1.835  billion 
pounds  by  five  manufacturers  at  six 
sites  spread  across  Texas  (Ref.  52.  SRI 
International,  1987).  Greater  than  90 
percent  of  the  production  is  used  as  a 
chemical  intermediate  to  synthesize  n- 
butanol  and  2-ethylhexanol.  Domestic 
production  of  n-butanol  and  2- 
ethylhexanol  was  935  million  and  638 
million  pounds,  respectively,  in  1987 
(Ref.  9,  C&EN,  1988).  Other  important 
uses  for  butyraldehyde  include  its  use  as 
a  solvent  for  surface  coatings  and  its 
combination  with  polyvinyl  alcohol  to 
form  a  resin  in  laminated  safety  glass 
(Ref.  8,  CEH,  1985), 

Butyraldehyde  occurs  naturally  in 
many  plants,  including  fruits  and 
vegetables,  and  in  cheese,  meats  and 
wines.  It  has  FDA  approval  as  a  direct 
food  additive  for  use  as  a  synthetic 
flavoring  substance  and  as  an  indirect 
food  additive  as  a  component  of 
packaging  (21  CFR  172.515:  21  CFR 
175.105:  and  Ref.  44,  Opdyke.  1979). 

The  major  releases  of  butyraldehyde 
to  the  environment  will  occur  at  the 
manufacturing  sites  in  Texas  and  at 
major  use  sites  elsewhere  in  the  U.S. 
This  volatile  vvater  soluble  chemical 
may  be  released  to  water  and  air  in 
significant  quantities.  One  company 
(Ref.  14.  Eastman,  1988)  reported  1987 
emissions  at  its  Texas  plant  of  about 
831,000  pounds  with  90  percent  of  the 


emissions  listed  as  fugitive  emissions  to 
air.  Toxic  chemical  release  inventory 
reporting  forms  submitted  to  the  EPA  In 
response  to  the  Toxic  Chemical  Release 
Reporting  rule  (53  FR  4500;  February  16, 
1988)  provide  information  on  substantial 
releases  to  air  (from  54,000  to  836,000 
lbs.  per  year)  at  six  manufacturing  and 
use  sites  (Ref.  55.  USEPA.  1988). 

B.  Evidence  for  human  and 
environmental  exposure.  According  to 
the  National  Occupational  Hazard 
Survey  (NOHS)  conducted  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  from  1972  to 
1974. 1.259  workers  were  potentially 
exposed  to  butyraldehyde  in  the 
workplace  in  1970  (Ref.  38,  NIOSH. 
1976),  Preliminary  data  available  from 
the  National  Occupational  Exposure 
Survey  (NOES),  conducted  by  NIOSH 
from  1980  to  1983,  indicate  that  5,392 
workers,  including  950  women,  were 
potentially  exposed  to  butyraldehyde  in 
the  workplace  in  1980  (Ref.  39.  NIOSH, 
1984).  Since  domestic  production  has 
been  increasing  since  1982  (Ref.  56, 
USITC  1983)  it  is  expected  that  more 
workers  are  exposed  today. 

Occupational  exposure  limits  have  not 
been  established  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  or  the  Occupational  Safety 
and  Health  Administration. 

One  company  (Ref.  14,  Eastman,  1988) 
reported  that  the  major  points  of  worker 
exposure  to  n-butyraldehyde  are  in 
sampling,  loading,  and  unloading 
shipping  containers,  and  maintaining  the 
equipment.  Also,  during  production  at 
its  Texas  plant,  from  4  to  8  workers  are 
potentially  exposed  daily,  and  from  1  to 


2  maintenance  workers  are  potentially 
exposed  for  approximately  120  days  per 
year.  The  same  company  reported  that 
during  use  of  n-butyraldehyde  to 
manufacture  other  chemicals,  12  to  18 
workers  are  potentially  exposed  at  its 
Tennessee  plant.  These  processes  run 
from  180  to  360  days  per  year.  Personal 
monitoring  of  production  workers  (42 
samples)  indicated  air  concentrations  of 
n-butyraldehyde  averaging  less  than  1.0 
ppm  (8-hour  TWA)  with  no  sample 
above  1.25  ppm.  Personal  monitoring  of 
materials  handling  workers  (7  samples) 
indicated  a  geometric  mean  (8-hour 
TWA)  of  3.7  ppm  n-butyraldehyde.  Five 
of  the  seven  samples  were  under  1.0 
ppm,  the  other  two  were  21.3  and  4.57 
ppm.  (Ref.  14,  Eastman,  1988). 

Another  company  (Ref.  26,  Hoechst- 
Celanese.  1988)  reported  that  120 
employees  were  working  in  the 
butyraldehyde  unit  of  its  Texas 
processing  plant.  It  reported  no 
monitoring  data  collected  in  previous 
years,  and  only  one  sample  collected  in 
1988  which  "was  1  ppm  for  an  8  hour 
period."  It  was  not  reported  whether  this 
was  a  personal  or  area  sample.  Its 
Texas  purification  plant  (Ref.  26. 
Hoechst-Celanese,  1988)  reported  4  to  6 
workers  exposed  to  n-butyraldehyde 
with  monitoring  data  indicating 
exposure  levels  less  than  10  ppm. 
However,  no  information  was  given 
concerning  the  collection  of  monitoring 
data. 

There  are  no  monitoring  data 
available  showing  general  population 
exposure  to  n-butyraldehyde.  Exposures 
may  be  significant  for  populations  living 
near  major  manufacturing  sites  since 


toxic  release  information  indicates 
substantial  fugitive  emissions  from 
manufacturing  and  use  sites  (Ref.  14, 
Eastman,  1988:  Ref.  55,  USEPA.  1988). 
One  company  (Ref,  26,  Hoechst- 
Celanese,  1988),  however,  reported 
community  exposure  near  its  Texas 
processing  plant  to  be  less  than  0.0004 
ppm  n-butyraldehyde  although  fugitive 
emissions  of  butyraldehyde  at  the  plant 
exceeded  106,000  pounds  per  year. 
Details  of  the  sampling  and  other 
procedures  used  to  determine  this 
number  were  not  reported. 

Butyraldehyde  was  detected  but  not 
quantified  in  the  respired  air  of  a 
heterogenous  nonsmoking  control 
population  living  in  Chicago  and  the 
surrounding  suburbs;  however,  it  was 
not  detected  in  the  respired  air  of  two 
other  populations  examined  in  the 
study:  A  prediabetic  group  and  a 
diabetic  group.  The  total  sample  was  62 
persons.  The  authors  classified 
butyraldehyde  as  a  physiologic  volatile 
metabolite  but  did  not  suggest  a 
mechanism  for  its  generation  (Ref.  34, 
Krotoszynski  and  O'Neill,  1982). 

No  information  was  found  concerning 
drinking  water  exposures  to  n- 
butyraldehyde. 

Many  of  the  monitoring  studies  that 
report  environmental  concentrations  of 
butyraldehyde  have  dealt  with  urban  air 
in  areas  where  smogs  are  a  problem. 
This  appears  to  be  due  to  the  presence 
of  butyraldehyde  in  the  emissions  from 
internal  combustion  engines  and  the 
involvement  of  butyraldehyde  in  smog 
formation.  Grosjean  et  al.  have 
conducted  several  of  these  studies  in 
Southern  California  (Ref.  17,  Fung  et  al., 
1981;  Ref.  21,  Grosjean,  1982;  Ref,  22. 
Grosjean  et  al.,  1983;  Ref.  23,  Grosjean 
and  Wright.  1983;  and  Ref.  24,  Grosjean 
and  Fung,  1984).  Similar  studies  have 
been  conducted  in  Sweden  (Ref.  31, 
Jonsson  ef  al.,  1985).  Isodorov  (Ref.  28. 
1985)  reported  on  the  emissions  of 
butyraldehyde  into  the  atmosphere  by 
ferns  in  the  forests  of  northern  Russia. 
Little  or  no  monitoring  data  were  found 
on  the  presence  of  butyraldehyde  in  the 


air  near  major  manufacturing  and  use 
sites  although  toxic  release  information 
reveals  substantial  fugitive  emissions  at 
manufacturing  and  use  sites. 

Some  monitoring  studies  have  looked 
for  butyraldehyde  in  surface,  ground 
and  drinking  waters  and  it  has  been 
found  at  very  low  concentrations  in  a 
few  samples  (Ref.  11.  Corwin.  1969;  Ref. 
16,  Ewing  et  al.,  1977;  and  Ref,  58.  Viar. 
1988).  No  data  were  found  on  monitoring 
conducted  on  water  samples  obtained 
near  manufacturing  and  use  sites. 

Ito  et  al.  (Ref.  29. 1980)  reported 
finding  butyraldehyde  in  fish  in  Japan. 

II.  Chemical  Fate  Information 

A.  Transport.  Based  on  its  vapor 
pressure,  water  solubility  and  log  P, 
butyraldehyde  released  to  the 
environment  will  partition  to  both  water 
and  air.  The  Henry's  law  constant  for 
butyraldehyde  indicates  that 
butyraldehyde  in  surface  waters  will 
volatilize  rapidly  with  a  half-life  in 
water  of  about  12  hours., 

B.  Persistence.  Butyraldehyde 
released  to  the  environment  will  not 
persist.  It  will  be  rapidly  degraded  in  the 
atmosphere  by  reaction  with  hydroxyl 
radicals  with  an  atmospheric  half-life  of 
4  to  9  hours  (Ref.  14,  Eastman,  1988). 
Butyraldehyde  is  readily  biodegraded 
under  both  aerobic  and  anaerobic 
conditions  by  acclimated 
microorganisms. 

C.  Rationale  for  chemical  fate 
recommendations.  Butyraldehyde 
released  to  the  environment  will  not 
persist  and  concerns  for  potential 
adverse  effects  are  low  in  most  parts  of 
the  U.S.  However,  the  large  production 
volumes  at  sites  in  Texas  and  the  toxic 
release  data  on  substantial  releases  to 
air  at  manufacturing  and  use  site  raise 
concerns  with  respect  to  environmental 
concentrations  of  butyraldehyde  in  air 
and  water  at  those  sites.  Those 
emissions  will  occur  on  a  nearly 
continuous  basis  and  butyraldehyde 
may  be  present  in  the  air  and  water  at 
significant  concentrations  that  represent 
a  balance  between  rates  of  release  and 


rates  of  removal  by  degradation 
processes.  It  is  recommended  that 
monitoring  studies  be  conducted  to 
determine  butyraldehyde  concentrations 
in  air  and  water  in  the  vicinity  of  the 
major  manufacturing  and  use  facilities. 
Monitoring  for  the  presence  of  low 
molecular  weight,  volatile,  hydrophilic 
compounds  in  water  samples,  as  noted 
by  Ogawa  and  Fritz  (Ref.  43. 1985),  can 
be  very  difficult  and  special  care  should 
be  taken  to  assure  realistic  results. 

III.  Biological  Effects  of  Concern  to 
Human  Health 

A.  Metabolism  and  pharmacokinetics. 
Aldehydes  are  oxidized  to  the 
corresponding  acid  by  the  enzyme 
aldehyde  dehydrogenase  (Ref.  59. 
Weiner,  1980)  Three  isozymes  have  been 
identified  from  human  liver,  all  of  which 
oxidized  several  aldehydes,  including  ^ 
butyraldehyde  (Ref.  30.  Jones  and  Teng, 
1983). 

Butyraldehyde  has  been  detected  in 
mother's  milk  (6  or  8  samples)  obtained 
from  urban  areas  in  the  U.S.  (Ref.  45, 
Pellizzari  et  al„  1982)  and  in  the  sera  of 
normal  and  diabetic  patients  (Ref.  62. 
Zlatkis  et  al..  1980). 

//;  virto  studies  indicate  that 
butyraldehyde  at  concentrations  of  0.1 
to  1  mM  inhibits  multiplication  of  mouse 
sarcoma  cells  in  culture  (Ref.  46.  Pilotti 
et  al.,  1975;  Ref.  13,  Curvall  et  al..  1984). 
and  inhibits  chemotaxis  and  reduces 
viability  of  human  polymorphonuclear 
leukocytes  at  90  mM  (Ref.  3,  Bridges  et 
al..  1977).  Other  in  vitro  effects  included: 
damage  to  the  cell  membranes  of  human 
fibroblasts  at  25  mM  (Ref.  54,  Thelestam 
et  al„  1980;  Ref,  13,  Curvall  et  al.,  1984) 
and  human  red  blood  cells  at  ImM  (Ref. 
47,  Poll  et  al.,  1987),  and  interference 
with  lipolysis  and  glucose  metabolism  in 
adipose  tissue  cells  at  concentrations  of 
1  to  20  mM  (Ref.  20,  Giudicelli  el  al., 
1973), 

B.  Acute  and  subchronic  (short-term) 
effects.  The  acute  toxicity  data  for 
butyraldehyde  are  summarized  in  the 
following  Table  3. 


Table  3.— Toxicity  of  Butyraldehyde  in  Laboratory  Animals 


LC50 

LD50 

Species 

Duration 
(hours) 

Concentration 
(mg/m^) 

Oral  (mg/kg) 

Dermal  (mg/ 
kg) 

Reference 

2.490 
5,890 

Marhold  (1972,  as  cited  in  RTECS.  Ref.  48) 

Qa* 

4 

0.5 

2 

.•>  23.590 

174,000 

44,610 

Smyth  etal.  (1951,  Ref.  51). 

Skog  (1950,  Ref.  50). 

Izmerov  (1982,  as  cited  in  RTECS.  Ref.  48). 

□ahKit 

3,560 
>16 

Union  Carbide  Data  Sheet  (1967,   as  cited  m  RTECS.   Ref    48) 

Brat)ec(1981,Ref.  2). 

*  One  of  six  animals  died. 
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inhalation  toxicity  in  males  of  two 
mouse  strains  was  defined  by  a  50 
percent  reduction  in  respiratory  rate 
(RD50)  following  exposure  of  3  or  4  mice 
per  dose  (dose  range  not  specified)  for 
10  minutes  (Ref.  53,  Steinhagen  and 
Barrow.  1984).  An  RD50  of  1.532  ppm 
(4,518  mg/m^  was  determined  for 
B6C3F,  mice,  and  an  RD50  of  1.015  ppm 
(2.993  mg/rn^  was  determined  for 
Swiss-Webster  mice.  An  RD50  of  5.572 
ppm  (16,431  mg/mT  was  determined  for 
male  rats  under  similar  conditions  (Ref. 
1,  Babiuk  et  al..  1985). 

Inhalation  exposure  of  ten  Sprague- 
Dawley  derived  CD  rats  to  measured 
concentrations  of  1,820  ppm  (5.367  mg/L) 
butyraldehyde  for  4  hours  caused 
irritation  of  the  ocular  and  respiratory 
mucous  membranes  during  the  exposure 
and  subsequent  4  hours  (Ref.  26, 
Hoechst-Celanese,  1988).  No  other 
treatment-related  effects  were  reported 
during  the  14-day  observation  period  or 
at  necropsy. 

Inhalation  exposure  of  rats  to  1.000 
ppm  (2,949  mg/m^  butyraldehyde  for 
twelve  6-hour  exposures  produced  no 
observable  toxic  signs  (Ref.  18.  Gage, 
1970. 

Oral  administration  of  butyraldehyde 
to  rats  at  dose  levels  of  0.075,  0.15,  0.3, 
0.6,  or  1.2  g  per  kg,  daily  for  5  days  per 
week  for  13  weeks  caused  irritation, 
inflammation,  necrosis,  hyperplasia,  and 
lesions  in  the  forestomach  and  gastric 
mucosa  (Ref.  40,  NTP,  1988).  The 
increased  incidence  of  these  lesions  was 
dose-related  and  affected  100  percent  of 
the  males  and  90  percent  of  females  at 
the  highest  does  level,  1.2  g/kg. 
Dermal  exposure  of  rabbits  to 
butyraldehyde  (2.5  mL/kg)  for  24  hours 
caused  severe  dermal  lesions  that 
became  infected  and  led  to  termination 
of  the  study  after  7  days  (Ref.  26. 
Hoechst-Celanese,  1988).  Extensive 
necrosis  and  severe  edema  were 
exhibited  by  all  animals  at  24  hours; 
eschar  developed  about  day  4  or  5. 
Toxic  signs  evident  in  several  animals 
during  the  24-hour  application  period 
included  ataxia,  fine  tremors, 
hypoactivity,  and  respiratory  anomalies. 
Tremors,  hypoactivity.  hypopnea  and 
respiratory  arhythmia  persisted  in  a  few 
aniamls  for  an  unspecified  period  of 
time.  Apart  from  the  dermal  lesions,  no 
other  treatment-induced  changes  were 
evident  at  necropsy. 

Butyraldehyde  is  a  severe  skin  and 
eye  irritant  in  rabbits  (Ref,  26,  Hoechst- 
Celanese,  1988).  It  exhibits  little  or  no 
potential  to  produce  dermal 
sensitization  in  guinea  pigs  (Ref.  26, 
Hoechst-Celanese.  1981).  After  a  3-week 
induction  period  consisting  of  nine  6- 
hour  applications  of  butyraldehyde, 
there  was  no  dermal  response  from 


guinea  pigs  challenged  with  10  percent 
butyraldehyde.  A  second  challenge  al  25 
percent  elicited  an  equivocal  response 
in  only  2  of  20  animals. 

C.  Genotoxicity.  In  the  Salmonella 
assay,  butjTaldehyde  was  not  mutagenic 
in  strains  TA1535.  TA1537,  TA98.  or 
TAIOO.  with  or  without  activation  (Ref. 
35.  Mortelmans  et  al.,  1986).  No  increase 
in  chromosomal  aberrations  was 
detected  in  Chinese  hamster  ovary  cells 
at  butyraldehyde  concentrations  of  59  to 
135  ug/mL  with  or  without  metabolic 
activation,  but  sister  chromatid 
exchange  was  induced  in  these  cells  at 
nontoxic  levels  ranging  from  9  to  90  ug/ 
m.L  (Ref.  19,  Galloway  et  al.,  1987).  The 
lowest  effective  doses  were  less  than  9 
Ug/mL  without  activation  and  30  ug/mL 
with  activation.  When  butyraldehyde 
was  administered  to  male  mice  (Q 
strain)  in  the  drinking  water  at  0.2  mg/L 
for  50  days,  chromosomal  aberrations 
were  evident  as  polyploidy  at  all  stages 
of  spermatogenesis  and  abnormal 
pairing  of  chromosomes  at  metaphase  I 
(Ref.  37,  Moutschen-Dahmen,  1976). 
Butyraldehyde  did  not  increase  sister 
chromatid  exchange  in  human 
lymphocytes  treated  in  vitro  at  a 
concentration  of  2X10' 'percent  (v/v) 
without  metabolic  activation  (Ref.  42, 
Obe  and  Beck,  1979).  No  increase  was 
reported  in  sex-linked  recessive  lethals 
of  Drosophila  melanogaster  fed 
butyraldehyde  at  a  concentration  of 
2.000  ppm  in  5  percent  aqueous  sucrose 
(Ref.  57.  Valencia  et  al.,  1985). 

D.  Oncogenicity.  No  information  was 
found  on  the  subject  compound.  Plans 
for  a  chronic  inhalation  bioassay  of 
butyraldehyde  were  dropped  by  NTP 
because  of  technical  difficulties  in 
generating  the  atmosphere  for  exposure 
(Ref.  41.  NTP.  1988).  A  related 
compound,  isobutyraldehyde.  is 
scheduled  for  a  chronic  inhalation 
bioassay  starting  in  February  1989  under 
the  National  Toxicology  Program.  Other 
structural  analogues  of  n-butyraldehyde 
including  formaldehyde  and 
acetaldehyde  have  shown  sufficient 
evidence  for  carcinogenicity  in  animal 
studies;  the  evidence  in  humans  is 
considered  by  LARC  to  be  limited  for 
formaldehyde  and  inadequate  for 
acetaldehyde  (Ref.  27.  lARC,  1987). 

E.  Chronic  (long-term)  effects.  No 
information  was  found. 

F.  Reproducitve  and  developmental 
effects.  A  single  intraperitoneal  injection 
of  1  mg  butyraldehyde  per  animal 
produced  chromosomal  damage  and 
meiotic  anomalies  including 
degenerative  nuclei,  multispindle  cells 
and  polyploid  cells  at  all  stages  of 
spermatogenesis  in  male  mice  1  month 
following  the  treatment  (Ref.  36, 
Moutschen-Dahmen  et  al..  1975).  In  a 


later  study  (Ref.  37.  Moutschen-Dahmen 
et  al.,  1976),  one  group  of  male  mice 
received  a  single  intraperitoneal  dose  of 
30  mg  butyraldehyde  per  kg,  and  a 
second  group  received  0.2  mg/L  in  their 
drinking  water  for  50  days. 
Administration  of  butyraldehyde  by 
either  route  damaged  the  spermatogenic 
cells  of  the  seminiferous  tubules.  In 
addition  to  gross  degeneration, 
polyploidy  was  observed  at  all  stages  of 
spermatogenesis  and  abnromal  pairing 
of  sex  chromosomes  occurred  at 
metaphase  I;  there  was  increased 
incidence  of  spermatozoa  without 
acrosomes  in  the  vas  deferens. 

G.  Observations  in  humans.  Among  12 
individuals  of  Oriental  ancestry 
characterized  as  susceptible  to 
cutaneous  flushing  after  ingestion  of 
ethanol,  all  reacted  positively  (with 
erythema)  to  patch  testing  with  75 
percent  butyraldehyde  (Ref.  60,  Wilkin 
and  Fortner,  1985). 

Butyraldehyde  was  found  to  be  mildly 
irritating  when  applied  in  epicutaneous 
tests  (Ref.  44,  Fiser  and  Pokorny,  1965. 
as  cited  in  Opdyke,  1979),  whereas  1 
percent  butyraldehyde  in  petrolatum 
produced  no  irritation  after  a  48-hour 
closed  patch  test  (Ref.  44,  Kligman  1977, 
as  cited  in  Opdyke,  1979).  One  out  of  25 
tested  with  1  percent  butyraldehyde  in 
petrolatum  had  a  positive  but 
nonspecific  sensitization  reaction  in  a 
maximization  test. 

Butyraldehyde  vapor  (230  ppm)  was 
nonirritating  to  the  eyes  of  15  men 
during  a  30  minute  exposure  (Ref.  49, 
Sim  and  Pattle.  1957). 

H.  Rationale  for  health  effects 
recommendations.  Annual  domestic 
production  of  n-butyraldehyde  is  about 
1.8  billion  pounds  by  five  manufacturers 
at  six  sites  in  Texas.  Preliminary  data 
indicate  that  over  5.000  workers 
(including  950  women)  were  potentially 
exposed  to  n-butyraldehyde  in  the 
workplace  in  1980.  Since  domestic 
production  has  been  increasing  since 
1982.  it  is  expected  that  more  workers 
are  exposed  today. 

Sizeable  airborne  fugitive  emissions 
have  been  reported  (from  54.000  to 
836.000  lbs.  per  year)  from  six  major 
manufacturing  and  use  sites.  Therefore, 
there  is  potential  for  significant 
community  population  exposure  in  the 
vicinity  of  manufacturing  and  use  sites. 

Structural  analogues  of  n- 
butyraldehyde  including  formaldehyde 
and  acetaldehyde  have  shown 
carcinogenic  effects  in  animals.  lARC 
considers  that  there  is  sufficient 
evidence  from  animal  studies  for  the 
carcinogenicity  of  formaldehyde  and 
acetaldehyde  whereas  the  evidence  in 
humans  is  limited  or  inadequate. 


respectively.  The  National  Toxicology 
Program  is  scheduled  to  perform  a  2- 
year  inhalation  study  with 
isobutyraldehyde.  There  are.  however, 
no  data  available  to  assess  the 
carcinogenicity  of  n/butyraldehyde 
itself.  The  Committee  noted  the  data 


indicating  impaired  spermatogenesis  in 
male  mice.  Considering  the  lack  of 
definitive  data,  the  Committee 
recommends  that  testing  addressing 
carcinogenicity  and  reproductive  and 
developmental  effects  of  butyraldehyde 


should  be  conducted  if  warranted  by 
monitoring  data. 

IV.  Ecological  Effects  of  Concern 

A.  Acute  and  subchronic  (short-term) 
effects.  Acute  toxicity  (LC50)  values 
have  been  reported  as  shown  below. 


Oganism 


Fathead  minnow 

Golden  Orte 

Aedes  aegypli  lan/a.. 


Endpoinl 


96-rHLC50 

96-hr  LC50 

4-hr  LC50 


Butyraldehyde 
CorK.  (mg/L) 


258 

57  4  114 

2,000 


Refererrce 


Ref.  12.  Curtis  and  Ward.  1981 

Ret.    32.   Juhnke   and   Ludemann.    1978 

Ret.  33.  Krarner  et  al .  1983. 


B.  Chronic  (long-term)  effects.  No 
information  was  found. 

C.  Other  ecological  effects.  In  a  series 
of  articles,  Bringmann  and  Kuhn 
reported  on  minimum  inhibitory 
concentrations  for  a  large  number  of 
chemicals  and  a  variety  of  aquatic 
organisms.  The  definition  of  minim.um 
inhibitory  concentration  varied 
according  to  the  organism  being  tested. 
For  daphnids  it  was  described  as  the 
maximum  tested  concentration  at  which 
all  of  the  daphnids  were  able  to  retain 
their  swimming  capability  following  24 
hours  exposure  to  the  test  chemical.  For 
protozoa  the  minimum  inhibitory 
concentration  was  the  concentration 
that  caused  cell  counts  in  test  cultures  to 
be  5  percent  or  more  below  the  counts  in 
control  cultures  with  48  hours  exposure. 
For  algae,  the  minimum  inhibitory 
concentration  was  the  concentration  of 
test  material  that  inhibited  cell 
multiplication  in  test  versus  control 
cultures  during  8  days  exposure.  For  the 
bacterium,  Pseudomonas  putida,  the 
endpoint  was  inhibition  of  cell 
multiplication  after  24  hours  exposure, 
as  determined  by  turbidity 
measurements  of  test  versus  control 
cultures  (Ref.  4.  Bringmann,  1978;  Ref.  5. 
Bringmann  and  Kuhn.  1980;  Ref.  6. 
Bringmann  and  Kuhn.  1981;  and  Ref.  7, 
Bringmann  and  Kuhn.  1982).  Their 
results  with  butyraldehyde  are 
summarized  below: 


I                  Orgamsm 

Minimum 

ir>hibilory 

concentration 

(mq/L) 

Microcystis  aeruginosa  algae 

Scenedesmus  guadncauda  algae... 
Entcsiphon  sv/catum  protozoa 

19 
83 

4.2 
98 

Chilomonas  paramaecium  proto- 

44 

100 

Pseudomonas  putida  bacterium 

100 

The  butyraldehyde  concentrations 
that  inhibited  the  swimming  capability 
of  50  percent  and  100  percent  of 
Dcphnia  magna  populations  after  24- 
hours  exposure  also  were  reported  by 
Br.ngmann  and  Kuhn  (Ref.  7. 1982)  to  be 
195  and  383  mg/L,  respectively. 


Chou  et  al.  (Ref.  10. 1978)  reported 
that  butyraldehyde  was  relatively  non- 
toxic to  methanogenic  bacteria. 

In  a  study  on  the  use  of  bacteria  as  an 
indication  of  toxicity  to  fish.  Curtis  et  al. 
(Ref.  12, 1981)  reported  a  5-minute  EC50 
of  16.4  mg/L  for  Photobacterium 
phosphoreum  exposed  to  butyraldehyde. 

D.  Bioconcentralion  and  food-chain 
transport.  An  examination  of  fish  in 
japan  revealed  the  presence  of 
butyraldehyde  at  low  concentrations 
(Ref.  29,  Ito  et  al.,  1980).  The  significance 
of  this  information  in  unclear  since 
butyraldehyde  is  produced  naturally 
and  is  found  in  many  food  products. 
Based  on  its  high  water  solubility  and 
low  octanol/water  partitioning 
coefficient,  butyraldehyde  is  not 
expected  to  bioconcentrate. 

E.  Rationale  for  ecological  effects 
recommendations.  Butyraldehyde  is 
produced  in  very  large  annual  quantities 
at  several  locations  in  Texas.  There  are 
reports  of  substantial  emissions  of 
butyraldehyde  to  air  at  manufacturing 
and  use  sites.  There  may  be  significant 
concentrations  of  butyraldehyde  in  the 
air  and  surface  waters  in  the  vicinity  of 
one  or  more  of  the  manufacturing  and 
use  sites.  Few  data  are  available  on  the 
acute  toxicity  of  butyraldehyde  to 
aquatic  species  and  none  were  found  for 
terrestrial  plants  and  animals.  No 
chronic  toxicity  information  was  found. 
It  is  recommended  that  appropriate 
toxicity  studies  be  conducted  with 
representative  species  of  biota  if 
warranted  by  monitoring  data. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  712  and  716 

IOPTS-84029;  FRL-3476-3) 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

agency:  Environmental  Protection 
Agency  (S^A) 

action:  Final  rule. 

summary:  The  Interagency  Testing 
Committee  (ITC)  in  its  Twenty-third 
Report  to  EPA  recommended  that  EPA 
give  priority  consideration  to  six 
chemical  substances  in  proposing 
chemical  test  rules.  To  assist  EPA  in  its 
determination  of  which,  if  any.  tests  are 
needed  for  these  substances.  EPA  is 
adding  the  six  substances  to  two  model 
infonnation-gathering  rules:  The  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  Rule  (PAIR),  and  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule. 

EFFECTIVE  DATE:  This  rule  shall  become 
effective  on  December  16. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St.. 
SW..  Washington.  DC  20460,  Telephone: 
(202-554-1404),  TDD:  (202-554-0551). 

SUPPLEMENTARY  INFORMATION:  This  rule 

adds  six  chemical  substances  to  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule. 
Manufacturers,  processors,  and 
importers  of  these  chemicals  will  be 
required  to  report  end  use,  exposure, 
volume,  and  unpublished  health  and 
safety  data  to  the  Agency. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  32.7  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  uicluding 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Envirorunental  Protection 
Agency.  401  M  St.  SW..  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 


I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
(chemicals)  to  be  given  priority 
consideration  in  proposing  chemical  test 
rules.  For  some  of  these  chemicals  the 
ITC  may  designate  that  EPA  must 
respond  to  its  recommendations  within 
12  months.  In  this  time,  EPA  must  either 
initiate  a  rulemaking  to  test  the  chemical 
or  publish  in  the  Federal  Register  its 
reasons  for  not  doing  so.  For  the 
remainder  of  the  recommended 
substances,  no  time  hmit  for  Agency 
response  is  imposed. 

Elsewhere  in  today's  issue  of  the 
Federal  Register,  EPA  is  announcing  the 
receipt  of  the  Twenty-third  Report  of  the 
ITC  which  was  transmitted  to  EPA  on 
November  1, 1988.  The  Twenty-third 
Report  revises  and  updates  the 
Committee's  priority  list  of  chemicals 
and  adds  six  substances  to  the  section 
4(e)  priority  list.  This  rule  adds  these  six 
substances  to  the  PAIR  and  the  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule  which  will  require  manufacturers, 
importers,  and  processors  to  report 
volume,  end  use,  exposure,  and 
unpublished  health  and  safety  data  to 
EPA.  In  addition,  one  chemical 
substance  which  had  been 
recommended  with  intent-to-designate 
by  the  ITC  in  its  Twenty-second  Report. 
2-Butenal,  CAS  No.  4170-30-3,  is  now 
designated  for  response  within  12 
months.  This  revision  does  not  trigger 
any  new  reporting  requirements  because 
following  the  recommendation  with 
intent-to-designate,  2-Butenal  (also 
known  as  Crotonaldehyde),  was  added 
to  the  PAIR  (53  FR  18211,  May  20, 1988) 
and  the  section  8(d)  Health  and  Safety 
Data  Reporting  Rule  (51  FR  2890, 
lanuary  22, 1986),  as  published  in  the 
Federal  Register  of  May  20, 1988  (53  FR 
18196). 

To  assist  EPA  in  responding  to  the 
ITC  recommendations,  EPA  has 
developed  two  model  information- 
gathering  rules  (PAIR  and  the  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule)  which  provide  for  the  automatic 
addition  of  I'TC  priority  list  substances. 
Whenever  EPA  announces  the  receipt  of 
an  ITC  report,  EPA  may,  at  the  same 
time  without  notice  and  comment, 
amend  the  two  model  information- 
gathering  rules  by  adding  the 
recommended  substances.  The 
amendment  adding  these  substances  to 
the  PAIR  and  the  Health  and  Safety 
Data  Reporting  Rule  becomes  effective 
30  days  after  publication. 

EPA  issued  PAIR  under  section  8(a)  of 
TSCA  (15  U.S.C.  2607(al),  and  it  is 
codified  at  40  CFR  Part  712.  This  model 


section  8(a)  rule  established  standard 
reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule.  These 
manufacturers  and  importers  are 
required  to  submit  a  one-time  report  on 
general  volume,  end  use,  and  exposure 
information  using  the  Preliminary 
Assessment  Information  Manufacturer's 
Report  (EPA  Fonn  No.  7710-35).  EPA 
uses  this  model  section  8(a)  rule  to 
gather  current  information  on 
substances  of  concern  quickly. 

ERA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C.  2807(d)). 
and  it  is  codified  at  40  CFR  Part  716. 
EPA  revised  the  section  8(d)  model  rule 
on  September  15, 1986  (51  FR  32720).  The 
section  8(d)  model  rule  requires  past, 
current,  and  prospective  manufacturers, 
importers,  and  processors  of  listed 
chemical  substances  and  mixtures  to 
submit  to  EPA  copies  and  lists  of 
unpublished  health  and  safety  studies 
on  the  listed  chemicals  that  they 
manufacture,  import,  or  process.  These 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4. 
5,  6,  8.  and  9. 

II.  Chemicals  to  be  Added 

The  following  ITC  priority  list 
substances  for  which  reporting  is 
required  under  40  CFR  Parts  712  and  716 
are  listed  by  ITC  designation  in 
ascending  Chemical  Abstracts  Service 
Registry  Number  (CAS  No.)  order: 

A.  Designated  for  response  within  12 
months: 

CAS  No.  and  Name 

4170-30-3    2-Butenal  (also  known  as 
Crotonaldehyde) 

B,  Recommended  with  Intent-to- 
Designate: 

CAS  No.  and  Name 

115-96-8    Ethanol,  2-chloro-,  phosphate 

(3:1)  (also  known  as  Tris(2- 

chloroethylj-phosphate) 
6145-73-9    1-Propanol,  2-chloro-, 

phosphate  (3:1)  (also  known  as  Tris(2- 

chloro-l-propyl)phosphate) 
13674-84-5    2-Propanol,  1-chloro-, 

phosphate  (3:1)  (also  known  as  Tris(l- 

chloro-2-propyl)phosphate) 
13674-87-8    2-Propanol,  1.3-dichloro-, 

phosphate  (3:1)  (also  known  as 

Tris(l,3-didiloro-2-propyl)phosphate) 
33125-86-9     Phosphoric  acid,  1,2- 

ethanediyl  tetrakis(2-ch!oroethyl) 

ester  (also  known  as  Tetrakis{2- 

chloroethyl)ethylene  disphosphate). 
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C.  Recommended  without  being 
designated  for  response  within  12 
months: 

CAS  No.  and  name 

123-72-8    Butanal  (also  known  as 
Butyraldehyde). 

III.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  substances  named  in  this 
rule  during  their  latest  complete 
corporate  fiscal  year  must  subm.it  a 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  No. 
7710-35)  for  each  manufacturing  or 
importing  site  at  which  they 
manufactured  or  imported  a  named 
substance.  A  separate  form  must  be 
completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
February  14, 1989.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
should  read  §  712.30(a)(3).  This  section 
fallows  these  persons  to  submit  a  copy  of 
the  original  Report  to  EPA  or  to  notify 
LPA  by  letter  of  their  desire  to  have  this 
submission  accepted  in  lieu  of  a  current 
data  submission. 

Complete  details  of  the  reporting 
requirements,  including  exemptions  and 
H  facsimile  of  the  reporting  form,  are 
fully  described  in  40  CFR  Part  712. 
(Copies  of  the  form  are  available  from 
t;ie  TSCA  Assistance  Office  at  the 
c.ddress  which  procedes  Unit  I. 

/'.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
lule. 

1.  Persons  who.  in  the  10  years 
pioceding  the  date  a  substance  is  listed, 
fither  have  proposed  to  manufacture, 
iinport,  or  process,  or  have 
manufactured,  imported,  or  processed, 
''la  listed  substance  must  submit  to  EPA: 

A  copy  of  each  health  and  safety 
biudy  which  is  in  their  possession  at  the 
t  me  the  substance  is  listed. 

2.  Persons  who.  at  the  time  the 
substance  is  listed,  proposed  to 
iranufacture,  import,  or  process;  or  are 
inanufacturing,  importing,  or  processing 
t.'ie  listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
tme  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 


substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  v/as  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  the 
completion  date. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  published  in 
the  Federal  Register  of  September  15, 
1986  (51  FR  32720)  (40  CFR  716.60).  Also 
found  there  are  the  reporting 
exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 
TSCA  Document  Processing  Center  (TS- 
790).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  ATTN: 
(insert  either  PAIR  or  8  (d)  Reporting). 

D.  Removal  of  Chemicals  From  the 
Rules 

Any  perbon  who  believes  that  section 
8(a)  or  (d)  reporting  required  by  this  rule 
is  unwarranted,  should  promptly  submit 
to  the  Agency  in  detail  the  reasons  for 
that  belief.  EPA  may  then  remove  the 
substance  from  the  rule,  EPA  will  issue 
a  rule  amendment  for  publication  in  the 
Federal  Register. 


IV.  Release  of  Aggregate  Data 

The  Agency  will  follow  procedures  for 
the  release  of  aggregate  statistics  as 
prescribed  in  a  rule  related  notice 
published  in  the  Federal  Register  of  June 
13. 1983  (48  FR  27041).  Included  in  the 
notice  are  procedures  for  requesting 
exemptions  from  the  release  of 
aggregate  data.  Exemption  requests 
concerning  the  release  of  aggregate  data 
on  any  chemical  substance  must  be 
received  by  EPA  no  later  than  February 
14, 1989. 

V.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $33,635.  To  calculate  this 
figure  EPA  used  the  TSCA  Inventory  to 
generate  a  list  of  manufacturers  and 
importers  of  these  substances.  Since  no 
companies  qualify  as  small  businesses 
as  defined  in  40  CFR  712.25(c),  EPA 
expects  thirteen  firms  to  report  a  total  of 
twenty-five  reports. 


Reporting  cost  (dollars: 

(a)  25  reports  expected  at  $807/ 
report 

(b)  20    tamillanzation    cases    at 
$673/case 

Total 

Average  cost  per  site 

Average  cost  per  firm 

Reporting  burden  (hours): 

(a)  familianzat)on:  18  twurs  per  site 
X  20  sites 

(b)  rep-xting:  16  hours  per  report  x 
25  reports 

Total  (hours) 

EPA  cost: 
Processing  Cost   =   25  reports  x 
$91 /report 


$20,175 
13,460 


33,635 


$1,681 
2.587 


360 
400 
760 


$2,275 


B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting 
costs  for  establishing  section  8(d) 
reporting  requirements  for  these 
substances  is  $19,680.  This  cost  estimate 
is  relatively  high,  because  the  Agency  is 
uncertain  about  the  likely  number  of 
respondents  to  the  rule.  Although  EP/\ 
has  used  the  best  available  data  to 
make  its  economic  projections,  much  of 
the  data  is  not  current.  Therefore,  EPA 
intends  to  overestimate  rather  than 
underestimate  the  reporting  burden. 

Nevertheless,  the  cost  of  this  rule  is 
low  in  comparison  with  its  potential 
benefits.  Health  and  safety  studies 
concerning  these  substances  would 
improve  EPA's  ability  to  identify 
potential  public  health  and 
environmental  problems  with  regard  to 
these  chemicals.  The  Agency  therefore 


would  be  better  able  to  determine 
whether  further  regulatory  action  would 
be  necessary. 

The  estimated  reporting  costs  are  ' 
broken  down  as  follows: 


Initial  corporate  review 

Site  identification 

File  searches  at  affected  sites 

Title  listing 

PtKitocopying 

Managenal  review 

Reporting  on  newty-initiated  studies 

Submissions     after     initial     reporting 
period 

Total 


$3,510 

2,430 

5.022 

252 

842 

4,860 

120 

2,060 


19,680 


VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPTS-84029).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  TSOA 
Public  Docket  Office  is  located  at  EPA 
Headquarters,  Rm.  NE-G004,  401  M  St., 
SW.,  Washington.  DC. 

1.  This  final  rule. 

2.  The  economic  analyses  for  this  rule. 

3.  The  Twenty-third  Report  of  the  ITC. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major  ' 


and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMD)  for  review,  because  the 
automatic  listing  of  designated 
substances  is  provided  for  in  40  CP'R 
712.30(c)  and  716.18(b)— final  rules 
which  have  been  previously  reviewed 
by  OMB  under  the  terms  of  the 
Executive  Order. 

B  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  control  numbers 
2070-0054  and  2070-0004. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  32.7  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 


suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subiects  in  40  CFR  Parts  712  and 
716 

Chemicals,  Environmental  protection. 
Hazardous  substance.  Health  and  safety 
data,  Recordkeeping  and  reporting 
requirements. 

Dated:  November  4.  1988. 
loseph ).  Merenda. 

Director,  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  The  authority  citation  for  Part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

2.  Section  712.30  is  amended  by 
adding  the  following  substances  to 
paragraph  (w)  in  CAS  Number  order  as 
follows: 

§  7 1 2.30    Ctiemical  lists  and  reporting 
periods. 


w 


CAsrto. 


Substance 


1 15-96-8  Et^anol,  2-chloro-,  phosphate  (3:1) 

•  •  • 

123-72-8  Butanal : 

•  •  •  • 

6145-73-9  1-Propanol,  2-chloro-,  phosphate  (3:1) 

•  •  • 

13674-84-5         2-Propanol,  1-chloro-.  phosphate  (3:1) 

13674-87-8         2-Propanol,  1,3-dichloro-,  phosphate  (3:1) 

33125-86-9         Phosphonc  acid,  1 ,2-ethanediy1  tetrakis(2<hloioethyl)  ester.. 


Effective 
date 

Reporting 
dale 

• 

12/16/88 

12/1S/88 

12/16/88 

12/16/88 
12/16/88 
12/16/88 

2/14/89 

• 

2/14/89 

» 

2/14/89 

• 

2/14/89 

2/14/89 

2/14/89 

• 

(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2070-0054.) 

PART  716— [AMENDED] 

1.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2607(d). 

2.  By  adding  substances  to  §  716.120(a) 
numerically  by  CAS  Number  to  read  as 
follows: 


§  7 1 6. 1 20    Substances  and  listed  mixtures 
to  wtilcti  this  subpart  applies. 

*  •  «  •  * 

(a)  •  •  • 


CAS  No. 


Substance 


Special 
exemptions 


Effective 
date 


Sunset  data 


115-96-8 


Ethanol,  2-chloro-.  phosphate  (3:1) 12/16/88 


12/16/98 
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CAS  No. Subsunce exl^^ns  ^".gi^^  Sunset  dale 

•  •  •  •  •  •  • 

123-72-8              Butanal 12/16/88  12/16/98 

•  •••••• 

6145-73-9             1-Propanol.  2-chloro-.  phosphate  (3:1) 12/16/88  12/16/98 

1 3674-84-5         2-Propano(,  1  -chloro-,  phosphate  (3:1) 12/16/88  12/16/ 98 

13674-87-8          2-Propanol,  1 .3-dichloro-.  phosphate  (3:1) 12/16/88  12/16/98 

33125-86-9         Phosphoric  acid.  1 ,2-ethan«diyl  tetrakis  (2-chloroethyl)  ester 12/16/88  12/16/98 


[Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2070-0004.) 

|FR  Doc.  88-26305  Filed  11-15-88;  8:45  am] 
BILLING  CODE  6560-SO-M 


Wednesday 
November  16,  1988 


Part  VI 


UMI 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 


14  CFR  Parts  217  and  241 
Aviation  Economic  Regulations;  Report  of 
Traffic  and  Capacity  Statistics;  Collection 
of  Service  Segment  and  Charter  Data; 
The  "T-100  System";  Final  Rule 


46284    Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16,  1988  /  Rules  and  Regulations    46285 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

14  CFR  Parts  217  and  241 

[Docket  No.  44999;  Amendment  No.  217-2; 

241-57] 

(RIN  2137-AA97,  2137-AB01] 

Aviation  Economic  Regulations; 
Report  of  Traffic  and  Capacity 
Statistics;  Collection  of  Service 
Segment  and  Charter  Data;  The  "T-100 
System" 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMIMARY:  This  final  rule  prescribes  the 
collection  of  scheduled  and 
nonscheduled  service  traffic  data  from 
foreign  jir  carriers  which  provide 
service  to  and  from  the  United  States 
and  for  the  domestic  and  international 
operations  of  United  States  carriers. 
These  data  will  augment  the  charter 
data  already  reported  by  foreign  air 
carriers  serving  the  United  States.  At  the 
same  time,  the  Department  of 
Transportation,  hereafter  referred  to  as 
DOT  or  the  Department,  is  establishing 
a  single  automated  system  for  collecting 
traffic  data  from  both  U.S.  and  foreign 
air  carriers.  This  system:  (1)  Replaces 
the  collection  of  U.S.  and  foreign  air 
carriers'  charter  data  on  Form  217;  (2) 
eliminates  most  of  the  burden 
associated  with  the  recurrent  hard-copy 
submissions  of  Form  217  and  Form  41 
"T"  schedules;  (3)  reduces  the  number  of 
trafHc  and  capacity  data  elements  for 
U.S.  air  carriers;  and  (4)  through 
summarization,  it  simplifies  submissions 
from  all  reporting  air  carriers.  This  more 
closely  aligns  the  data  collected  by  the 
Department  with  that  necessary  to  fulfill 
its  aviation  responsibilities  imder  the 
Federal  Aviation  Act  of  1958,  as 
amended. 

EFFECTIVE  DATES:  January  1, 1989.  for 
foreign  air  carriers;  January  1. 1990  for 
U.S.  air  carriers. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Bright  or  Richard  King.  Office  of 
Aviation  Information  Management. 
DAI-10.  Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Washington.  DC  20590,  (202)  366-4384. 
or  366-4375.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Periodic  Review 

The  Department  plans  to  review  the 
reporting  results  experienced  under  the 
T-lOO  data  collection  system  after  two 
years,  and  to  request  comments  on  the 


effectiveness  of  these  regulations  in 
achieving  the  DOT  objectives,  including 
whether  there  are  less  burdensome 
reporting  methods.  These  may  include 
some  data  alternatives,  impracticable 
today,  that  become  possible  due  to 
future  technological  or  other  advances, 
such  as  the  rapidly  evolving  computer 
innovations  and  reservations  processes, 
which  may  enable  air  carriers  to  provide 
these  market-oriented  traffic  data  with 
much  less  burden  than  presently 
feasible  systems. 

Background 

The  Airline  Deregulation  Act  (Pub.  L. 
95-504.  October  24. 1978)  (ADA),  as 
amended  by  the  Civil  Aeronautics  Board 
Sunset  Act  of  1984  (Pub.  L.  98-443. 
October  4, 1984),  revised  section 
329(b)(1)  of  Title  49  of  the  United  States 
Code  to  require  the  Secretary  of 
Transportation  to  collect  and 
disseminate  information  on  civil 
aeronautics  and  to  continue  certain  data 
collection  activities  of  the  former  Civil 
Aeronautics  Board  (CAB).  These 
activities  include  continuing  the 
collection  and  dissemination  of  data  on 
the  number  of  passengers  traveling  by 
air  in  interstate  and  overseas  (i.e., 
domestic)  air  transportation  without 
flight  number  identification,  unless  the 
flight  is  providing  domestic  essential  air 
service,  in  which  case  flight  numbers 
may  be  required. 

In  1970  the  CAB  adopted  Economic 
Regulation  ER-588  to  provide  for  the 
collection  of  traffic  and  capacity  data  on 
a  service  segment  basis  (a  pair  of 
airports  served  by  a  single  flight  stage), 
from  certificated  air  carriers,  with 
submission  of  the  data  on  computer 
magnetic  tape  or  other  Automatic  Data 
Processing  (ADP)  media.  A  few  air 
carriers  did  submit  modified  service 
segment  data  on  a  hard-copy  form. 
Although  much  of  the  economic 
regulation  over  domestic  air 
transportation  was  eliminated  by  the 
ADA.  and  other  changes  have  taken 
place  within  the  aviation  industry,  the 
Department  continues  to  need  data  for 
nonstop  segments  and  for  on-fiight 
markets,  but  in  much  less  detail  than 
has  been  reported  in  Service  Segment 
Data  (SSD).  Besides  Service  Segment 
Data,  the  Department  has  collected 
traffic  and  capacity  data  from  large 
certificated  air  carriers  on  nine  Research 
and  Special  Programs  Administration 
(RSPA)  Form  41  "T"  (traffic)  schedules, 
and  on  RSPA  Form  217  "Report  of  Civil 
Aircraft  Charters  Performed  by  U.S. 
Certificated  and  Foreign  Air  Carriers." 
Other  sources  of  air  carrier  traffic  data 
have  included:  foreign  trade  data 
collected  from  importers  by  the 
Department  of  Treasury's  Customs 


Service  and  from  exporters  by  the 
Department  of  Commerce's  Bureau  of 
Census;  and  the  passenger  data 
collected  by  the  Department  of  Justice's 
Immigration  and  Naturalization  Service 
(INS)  on  Form  1-92. 

This  final  rule  implements  a 
consolidated  set  of  schedules  and 
procedures  for  reporting  all  traffic  and 
capacity  statistics  that  both  modernizes 
the  process  and  significantly  reduces  air 
carrier  burden.  The  new  set  of  schedules 
includes  only  (1)  the  Schedule  T-lOO(f) 
for  foreign  air  carriers,  and  (2)  for  large 
U.S.  air  carriers  holding  401  certificate 
authority,  it  includes  the  T-lOO 
Schedule,  plus  the  reduced  and 
redesignated  supplemental  Form  41 
Schedules  T-1,  T-2  and  T-3.  The  T- 
100(f)  collects  from  foreign  air  carriers 
for  the  first  time  certain  limited  data 
related  to  scheduled  service  operations 
in  the  U.S.  market.  As  a  whole,  these 
schedules  are  known  as  the  T-lOO 
system. 

For  U.S.  air  carriers,  the  T-lOO  system 
replaces  the  former  Form  41  Schedules 
T-l(a.b.c),  T-2,  T-3(a,b,c)  and  T-9,  along 
with  the  ER-586  Service  Segment  Data 
and  Form  217  reporting.  The  heart  of  the 
final  rule  is  the  T-lOO  report,  which 
collects  nonstop  segment  data  and  on- 
flight  market  information  by  equipment 
type  and  by  service  class.  In  the  T-lOO 
system,  air  carriers  are  no  longer 
required  to  submit  data  on  down-line 
deplanements  or  to  report  specific  flight 
numbers  for  international  operations 
(consistent  with  the  previous 
elimination  of  flight  numbers  in 
domestic  U.S.  operations).  Much  of  the 
information  formerly  collected  on  hard- 
copy  Schedules  T-l(a,b,c),  T-2,  and  T- 
3(a.b.c)  will  be  derived  directly  from  the 
computerized  T-1 00  detail  reports,  thus 
eliminating  much  of  the  air  carrier 
burden  associated  with  the  preparation 
of  these  reports.  However,  the 
Department  still  finds  it  necessary  to 
retain  portions  of  these  supplemental 
schedules  to  obtain  summary  data 
elements  not  collected  on  the  Schedule 
T-100. 

Foreign  air  carriers  holding  402 
permits,  or  exemption  authority,  and 
using  aircraft  with  a  maximum  seat 
capacity  of  more  than  sixty  seats  or  a 
maximum  payload  capacity  of  more 
than  18,000  pounds,  will  file  Schedule  T- 
100(0-  The  T-lOO(f)  only  applies  to 
nonstop  segments  and  on-flight  markets 
where  one  or  both  points  are  within  the 
U.S.  and  its  possessions.  When  carriers 
are  granted  a  foreign  carrier  permit  or 
exemption  authority  by  the  Department, 
they  will  also  receive  a  letter  from  the 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 


Office  of  Aviation  Information 
Management  (DOT,  RSPA,  OAIM) 
advising  them  of  their  reporting 
obligations. 

Public  Comments 

Forty-seven  public  comments  were 
received,  including  six  U.S.  air  carriers 
(Air  Berlin,  American.  Delta.  Northwest. 
USAir  and  United);  three  trade 
associations  (Aerospace  Industries 
Association  of  America,  Inc.  (AIA).  Air 
Transport  Association  of  America 
(ATA)  and  the  International  Air 
Transport  Association  (lATA));  one 
embassy  (British);  four  U.S.  Government 
agencies  (Department  of  State-Office  of 
Aviation  Programs  and  Policy, 
Department  of  Labor-Bureau  of  Labor 
Statistics,  Department  of  Commerce-U.S. 
Travel  and  Tourism  Administration  and 
Department  of  Commerce-Bureau  of 
Economic  Analysis);  thirty  foreign  air 
carriers;  one  airport  (Stewart);  one  data 
ser\'ice  firm;  and  one  data  user  (USAF). 

Initial  Reporting  and  Phase-in  Period 
Before  Reporting  Begins 

Avensa  wants  a  6  month  interval 
between  adoption  of  a  final  rule  and  the 
first  period  for  which  reports  are  due, 
and  it  requested  a  quarterly  report, 
rather  than  monthly,  particularly  for  the 
first  year,  to  ease  the  transition. 

Singapore  Airlines.  Lufthansa  and 
ATA  ask  that  the  effective  date  of  the 
final  T-100  rule  be  delayed  for  at  least  6 
months  after  it  is  published  to  provide 
time  for  all  interested  persons  and 
governments  to  act. 

Swissair  wants  foreign  carrier 
reporting  delayed  at  least  a  year  after 
the  final  rule  is  enacted,  to  allow 
sufficient  time  for  reprogramming. 

The  T-100  reporting  system  will  be 
implemented  in  two  stages  over  a  year. 
Foreign  air  carriers  will  be  required  to 
begin  reporting  on  January  1. 1989,  while 
U.S.  carriers  will  begin  a  year  later.  The 
Department  feels  that  several  months 
lead  time  is  sufficient  for  foreign  carriers 
to  design  their  initial  reporting  systems 
to  report  11  data  items  monthly. 
However,  since  it  is  a  completely  new 
system  for  foreign  carriers,  the 
Department's  limited  staff  resources  can 
be  used  to  their  fullest  extent  in  helping 
them  with  any  problems  they  may  have 
before  the  U.S.  carriers  are  brought  on 
board.  Further,  the  need  for  data  from 
foreign  air  carriers  is  much  more  critical, 
since  the  Department  has  no  data  on 
their  scheduled  operations  in  the  U.S. 
market,  but  does  have  data  for  U.S. 
carriers.  The  Department  does  not 
expect  as  many  implementation 
problems  from  U.S.  carriers,  because 
they  will  be  modifying  existing  systems 
instead  of  implementing  new  systems. 


Finally,  the  Department  feels  a  year  is 
necessary  for  assisting  foreign  carriers, 
because  there  are  potentially  about 
three  times  more  foreign  carriers  than 
U.S.  carriers,  there  could  be  language 
problems,  the  communicating  distance  is 
much  greater,  and  not  as  much  is  known 
about  their  information  systems.  This 
approach  will  produce  the  greatest 
benefits  and  correctly  focus  the 
Department's  efforts  while  preser\'ing 
the  flow  of  U.S.  canier  data. 

Costs  and  Burdens 

In  general,  the  U.S.  air  carriers  did  not 
express  significant  concerns  about  cost 
burdens  or  about  personnel  training  and 
procedural  changes  that  may  impact 
them  as  a  result  of  the  T-100  system. 
Burden  did  figure  more  prominently  in 
foreign  air  carrier  responses. 

United  said  that  the  T-100  system  for 
foreign  air  carriers  is  long  overdue,  but 
Delta  is  opposed  to  the  T-100  system, 
which  it  considers  very  burdensome  to 
U.S.  carriers,  and  unnecessary; 
separating  tickets  by  three  classes  of 
ser\'ice  instead  of  the  current  two  sorts 
would  cost  almost  $200,000  in 
reprogramming  effort  alone,  it  estimates. 
Delta  believes  that  the  revenue  data  by 
fare  class  that  are  included  in  the 
current  DOT  data  collection, 

"Passenger  Origin-Destination 
Sur\'ey."  could  be  used  to  derive  middle 
cabin  data,  if  DOT  will  reformat  the 
information  already  reported.  Codes  for 
services  such  as  middle  cabin  vary  so 
widely  that  inconsistent  data  would  be 
the  end  result;  although  DOT  treats  the 
terms  "middle  cabin"  and  "business 
class"  as  though  they  were 
interchangeable,  they  are  not.  Delta 
contends. 

The  Air  Transport  Association  (ATA) 
is  concerned  about  burden.  ATA 
estimates  that  to  implement  the  new  T- 
100  system  would  result  in  an  aggregate 
cost  to  its  members  that  would  be  in 
excess  of  $1,000,000.  More  than  20  U.S. 
air  carriers  are  members  of  ATA, 
including  Delta. 

British  Airways  (BA)  estimated  a  cost 
of  180  man-hours  per  year,  plus 
computer  time  and  associated  costs, 
which  would  appear  to  indicate  a  cost 
estimate  of  several  thousand  dollars 
annually.  BA  disputes  that  monthly 
traffic  and  capacity  data  of  such  detail 
is  necessary  to  bilateral  negotiations, 
and  said  DOT  has  not  stated  the 
changed  circumstances  that  would 
justify  imposition  of  new  regulatory 
burdens.  BA  said  that  INS  reductions 
will  not  reduce  these  costs,  and  that  the 
1-92  is  already  a  "batching"  document 
for  1-94.  Since  British  Airways  has  a 
large  presence  in  U.S.  markets  relative 
to  many  other  foreign  air  carriers,  it  may 


be  expected  that  only  a  few  other 
foreign  carriers  would  equal  or  exceed 
its  burden  hours. 

Air  Canada,  Air  Jamaica,  Balair, 
Condor  and  Philippines  believe  that  the 
T-100  system  is.  contrary  to  assertions, 
enormously  burdensome  and 
unnecessarj".  For  an  annual  period, 
these  5  carriers  allege  that  their  burden 
will  increase  from  94  forms  to  3.056  and 
for  all  foreign  air  carriers  reporting 
would  increase  from  a  few  hundred  to 
75,000  forms  annually,  since  tliey  must 
include  scheduled  service  on  the  T- 
100(0  reports.  Air  Afrique  opposed  the 
T-100  system  as  an  unjustifiable 
reporting  burden.  6  separate  reports 
each  month  for  its  2  weekly  flights  to  the 
U.S.,  72  a  year. 

Canadian  Airlines  International  (CAI) 
said  the  proposal  is  burdensome  and 
redundant;  it  suggested  that  such  data 
can  be  derived  from  true  O&D 
exchanged  quarterly  by  the  U.S.  and 
Canada.  CAJ  said  the  burdensome, 
costly  T-lOO(0  would  not  be  offset  by  I- 
92  report  reductions,  because  Canadian 
carriers  do  not  file  the  INS  data. 

Caricargo  believes  its  reporting 
burden  will  increase;  although  Form  217 
will  be  eliminated,  the  217  data  will 
continue  to  be  reported  on  T-lOO(f). 
Caricargo  has  no  ADP  capability,  and 
would  submit  burdensome  manual 
reports. 

Finnair  considers  T-100(n  a  burden 
that  is  not  justified  by  any  need  for 
additional  data;  the  statistics  supplied  to 
ICAO  and  to  lATA  should  be  sufficient. 
If  collected,  the  T-100(n  should  be 
collected  quarterly,  not  monthly,  to 
reduce  reporting  burden.  lATA  said 
there  would  be  uruiecessary  duplication 
and  conflicting  data  requirements;  it 
suggested  that  DOT  satisfy  its  data 
needs  through  existing  LATA  data 
collection  programs.  lATA  said  it  may 
be  possible  for  lATA  to  expand  its 
programs  to  collect  the  data  that  DOT 
needs.  Japan  Air,  Lufthansa,  Singapore 
Airlines,  and  Swissair  want  DOT  to 
defer  the  final  T-100  rule  pending 
revision  of  the  L\TA/ICAO  data 
reporting  systems,  which  they  believe 
will  provide  market  data  that  will 
satisfy  DOT'S  needs.  Avianca. 
Mexicana.  LAV.  LACSA.  and  VASP  also 
feel  that  the  current  ICAO  data,  or  INS 
data,  or  data  exchanges  between 
governments  are  adequate,  and  that  the 
portion  of  the  rulemaking  (14  CFR  Part 
217)  applicable  to  foreign  air  carriers 
should  be  withdrawn.  Avianca,  Finnair. 
Japan  Air,  LACSA,  Lufthansa, 
Mexicana,  Swissair  and  VASP  are 
members  of  lATA. 

Acromexico,  TAP  and  Nippon  Cargo 
believe  that  burden  is  not  reduced,  but 
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will  increase.  Air  Franco  said  the  T- 
100(0  would  be  very  burdensome  and 
opposed  the  burden  as  a  step  backward 
from  the  deregulation  championed  by 
the  U.S.  Alitalia  believes  burdens  to 
foreign  carriers  are  greater  than  benefits 
to  DOT;  ad  hoc  information  should  be 
sufficient.  KLM  objects  to  burden, 
saying  much  of  the  requested  T-lOO(f) 
data  is  not  currently  available  to  KLM, 
and  would  have  to  be  generated. 
Avensa  considers  the  proposal  more 
complex  and  costly  than  the  present 
level  of  reporting  and  is  opposed  to  the 
T-lOO  system. 

The  British  Embassy  said  that  the 
Schedule  T-100(n  reporting  in  the  T-lOO 
system  would  be  an  unjustified  expense 
and  staff  burden. 

The  Department  is  not  convinced 
there  would  be  an  overwhelming  paper 
reporting  burden,  since  foreign  carriers 
would  not  be  faced  with  a  manual 
system  if  they  adopt  the  modern, 
efficient  computer  oriented  system  that 
DOT  envisions.  It  is  likely  that  only  the 
smallest  foreign  air  carriers,  or  those 
with  very  little  U.S.  traffic  volume,  and 
hence  a  very  small  burden,  would  elect 
to  submit  the  manual  paper  reports. 

An  analysis  of  12  foreign  carriers' 
reporting  on  the  Schedule  T-lOO(f)  using 
the  June  1988  Official  Airline  Guide 
schedules  discloses  that  one  of  the 
largest  carriers  would  only  have  61  lines 
of  entry  for  its  scheduled  service 
oper.ition  in  the  U.S.  market  for  June 
using  the  redesigned  Schedule  T-100(n 
(see  next  paragraph  on  the  redesigned 
form).  This  carrier  serves  17  U.S.  points 
from  3  homeland  points  with  4  different 
aircraft  types  and  had  over  1300 
departures.  The  number  of  lines  would 
be  considerably  decreased  if  the  number 
of  points  were  less  and/or  the  number  of 
different  aircraft  types  were  less.  A 
typical  small  carrier  would  have  only  6 
lines  of  data  for  18  departures  serving  1 
U.S.  point  from  3  homeland  points.  The 
average  number  of  lines  of  data  for  the 
whole  group  was  about  20.  This  analysis 
included  a  cross  section  of  foreign 
carriers  ranked  info  12  groups  based  on 
scheduled  service  passenger  volumes  for 
calendar  year  1987.  The  groups  ranged 
from  under  10,000  passengers  (smallest 
group)  to  over  2  million  passengers 
(largest  group).  The  reporting  for  one 
carrier  was  analyzed  from  each  group.  A 
review  of  reporting  for  several  purely 
charter  carriers  disclosed  that  the 
number  of  line  entries  generally  would 
be  the  same  as  for  Form  217.  For  those 
carriers  which  reported  different  flight 
stages,  the  T-lOO  would  require  50 
percent  fewer  line  entires  than 
previously. 

Twenty  lines  of  data  per  month  for  a 
foreign  carrier  is  not  an  unreasonable 


burden  in  view  of  the  Department's  need 
for  the  data.  Nevertheless,  the 
Department  is  sensitive  to  foreign 
carrier  concerns  in  this  area  and  wants 
to  minimize  any  potential  reporting 
burden  on  carriers  as  much  as  possible. 
In  this  context,  the  Schedule  T-lOO  has 
been  redesigned  to  permit  20  line.s  of 
data  on  each  form  in  lieu  of  multiple 
submissions  on  separate  forms.  In  an 
"extreme  "  case  scenario,  even  the 
foreign  air  carriers  with  the  most 
extensive  service  in  U.S.  markets  should 
not  expect  to  submit  more  than  12 
monthly  ADP  reports  each,  per  annum, 
or  a  few  hundred  lines  of  data  each 
year.  Virtually  all  foreign  carriers  except 
Canadian  carriers  should  realize  a 
substantial  decrease  in  INS  reporting 
burden.  Reporting  burden  is  related  to 
the  size  of  a  carrier's  U.S.  operations, 
and  the  sophistication  of  its  data 
retrieval  system.  We  believe  most 
foreign  carriers  do  generate  this  data  for 
their  own  business  purposes.  The 
burden  is  to  conform  their  data  to  the 
DOT  rule,  and  that  burden  is  justified  in 
light  of  the  benefits  to  be  derived  for 
aviation  information  collection,  use  and 
dissemination. 

Data  collections  conducted  by  ICAO 
or  lATA  are  not  viable  alternatives  to 
the  T-lOO  system  as  some  carriers 
suggest  for  a  many  reasons.  All  foreign 
carriers  are  not  members  of  LATA,  and 
all  carriers  are  not  reporting  to  ICAO. 
Either  data  base  might  suffice  if  the 
broad  picture  was  the  focus.  The 
Department's  needs  are  much  more 
narrow.  That  is.  country  to  country  is 
the  primary  focus  and  if  a  carrier  is  not 
reporting  and  is  the  only  carrier  of  that 
country,  then  the  Department  has  no 
data  to  use.  See  caption  entitled 
"Alternative  Data  Sources"  for  more 
information. 

The  Department  does  not  dispute  that 
there  will  be  some  costs  to  reprogram 
for  U.S.  carriers,  whether  it  is 
approximately  $50,000  per  carrier  as 
ATA  estimates  or  $200,000  as  Delta 
estimates  for  its  own  program,  the 
Department  believes  in  the  long  run  that 
there  will  be  cost  savings  since  there  is 
less  data  to  report  to  the  Department 
and  INS. 

The  Department  considers  as  quite 
reasonable  both  the  potential  costs  to 
each  foreign  carrier  of  reporting  (which 
are  estimated  at  from  $100  to  $2,000  per 
each  monthly  submission,  based  upon 
the  size  of  the  carrier's  reported 
operations)  and  the  possible  manpower 
burdens  to  the  air  carriers  (which  are 
estimated  at  from  1  to  20  staff  hours  per 
submission).  Further,  it  may  be 
somewhat  disingenuous  for  carriers  to 
suggest  that  the  Department  wants 
thousands  of  reports  each  year  when 


only  one  ADP  submission  or  a  few  pages 
of  a  hardcopy  report  per  mont-h  is 
required. 

The  Department  has  reexamined  i'.s 
need  to  collect  two  capacity  data 
elements  (available  seats  and  available 
payload  weight)  from  foreign  air 
carriers.  In  lieu  of  requiring  that  these 
elements  be  leported  to  DOT,  the 
Department  will  rely,  for  a  trial  period, 
upon  existing  data  sources  in  the  private 
sector.  The  Department  will  generate 
estimated  seat  capacity  data  from  the 
Official  Airline  Guides  (OAG) 
sem.iannual  seat  configuration  data 
voluntarily  supplied  by  the  foreign  air 
carriers.  Similarly,  the  Depatment  will 
also  estimate  available  payload  weight. 
If  the  experiment  is  only  partially 
successful  and  private  sector  data  gaps 
exist  for  a  very  few  carriers,  the 
Department  may  employ  ad  hoc 
reporting  pursuant  to  14  CFR  385.27. 
However,  if  the  private  sector  data  are 
substantially  inadequate,  DOT  may 
require  foreign  air  carriers  to  submit 
actual  capacity  data  on  Form  41 
Schedule  T-100{f).  as  originally 
proposed. 

Eliminating  collection  of  capacity 
information  reduces  the  proposed  13 
data  elements  to  11.  Several  of  these 
data  elements  are  merely  labels 
(namely:  Air  carrier,  report  date,  origin 
airport,  destination  airport,  service 
class,  and  aircraft  type),  and  only  the 
remaining  few  (passengers,  freight 
kilograms,  and  aircraft  departures) 
represent  hard  data  items  that  foreign 
carriers  must  report. 

Confidentiality  and  Access  to  Detail  T- 
100  System  Information 

Many  of  the  carrier  comments  dealt 
with  the  question  whether  limited  or 
permanent  confidential  treatment 
should  be  accorded  the  T-lOO  system's 
detailed  data  by  carrier.  Comments 
ranged  from  urging  immediate  release  to 
permanent  confidentiality. 

Avensa  wants  the  data  collected  to  be 
released  immediately;  it  said  DOT 
should  require  simultaneous  disclosure 
of  all  individual  carrier  market  data  as 
to  a  particularly  country  to  each  carrier, 
U.S.  or  foreign,  serving  the  market. 

American  would  make  the  T-lOO  data 
of  U.S.  and  foreign  carriers  public  90 
days  after  the  end  of  the  reporting 
month — or  not  collect  it  at  all.  American 
does  not  believe  that  the  data  can  be 
kept  confidential  or  that  it  should  be 
restricted  from  release  to  the  public. 
American  urged  that  prompt  public 
dissemination  of  on-board  and  on-fiight 
market  data  of  both  U.S.  and  foreign  air 
carriers  will  assist  the  nation's  airlines 
in  more  intelligently  distributing  their 


capacity  and  enhancing  competition, 
leading  to  a  more  efficient  national 
airline  industry.  Keeping  the  data 
confidential  for  3  years  will  deny  airline 
management  the  information  that  allows 
them  to  optimize  their  resources  and 
offer  the  best  service  to  the  traveling 
public. 

USAir  would  permanently  preclude 
the  availability  of  its  data  to  its 
competitors  because  it  contends  that 
detailed  onboard  and  on-fiight  market 
data  remain  valuable  to  potential 
competition  even  after  36  months.  It 
believes  that  such  data  would  not  be 
disclosed  in  an  unregulated  industry. 

Aeromexico  objects  to  any  disclosure 
before  or  after  a  3-year  period,  because 
it  has  fundamental  problems  regarding 
public  disclosure  of  highly  sensitive 
competitive  information.  Both 
Aeromexico  and  British  Airways  feel 
disclosure  should  be  limited  to  the  U.S. 
government  and  to  parties  who  have 
obtained  the  prior  written  consent  of  the 
foreign  air  carrier  owning  the  data.  Air 
Canada.  Air  Jamaica,  Balair.  Condor 
and  Philippine  (Joint  comment)  and 
Qantas  also  make  the  same  argument 
concerning  sensitivity  and  would  object 
to  the  U.S.  releasing  their  data  to  other 
governments.  They  would  prefer  an 
absolute  veto  power  regarding  any 
request  for  their  data.  Cathay  Pacific 
also  does  not  want  the  U.S.  to  be  able  to 
release  one  foreign  government's  data  to 
another  country. 

Air  Afrique  ivants  assurances  the 
data  will  be  kept  confidential  for  3 
years,  with  no  exceptions.  Canadian 
Airlines  International  is  concerned  that 
sensitive  data  must  be  held  in  strict 
confidence.  KLM  said  it  is  anti- 
competitive for  governments  to  collect 
and  disseminate  such  sensitive 
commercial  information.  Jointly, 
Avianca,  Mexicans.  LAV,  LACSA,  and 
VASP  expressed  their  concern  for 
adequate  safeguards  ensuring  the 
confidentiality  of  data. 

Japan  Air,  Lufthansa,  Singapore 
Airlines,  and  Swissair  are  concerned 
with  safeguarding  sensitive  data,  but 
want  the  U.S.  to  share  the  data,  to  the 
extent  that  it  is  collected,  with  affected 
foreign  governments  with  whom  the  U.S. 
is  involved  in  bilateral  negodations,  and 
they  object  to  the  data  being  available 
to  any  other  party,  such  as  their  U.S. 
carrier  competitors. 

Nippon  Cargo  wants  protection  for  its 
confidential  traffic  data,  including 
restrictions  on  release  by  an 
Administrative  Law  Judge.  The  carrier 
said  that  the  proposed  regulations 
provide  intolerable  latitude  for  DOT  to 
release  Nippon  Cargo's  data  to  anyone 
who  can  show  significant  need,  if  DOT 
finds  it  in  the  public  interest. 


lATA  said  individual  market  share 
data  should  not  be  publicly  disclosed. 
Such  data  are  often  protected  by  privacy 
and  confidentiality  laws  in  an  airline's 
own  country.  There  should  be  no 
exception  to  confidentiality  unless  the 
foreign  government  concerned 
specifically  concurs. 

The  Aerospace  Industries  Association 
(AIA)  said  it  would  prefer  to  have 
access  to  the  T-lOO  data  within  12 
months.  Stewart  International  Airport 
said  that  the  final  rule  should  include 
provisions  that  assure  access  to  T-lOO 
data  for  U.S.  airports. 

The  Department  has  decided  to  keep 
U.S.  carrier  data  confidential  for  3  years 
with  limited  access,  as  proposed.  The  T- 
100  final  rule  conforms  with  the  DOT 
policy  on  "confidential  commercial 
information"  which  provides  business 
submitters  of  data  both  notification  and 
an  opportunity  to  object  before  a 
disclosure  determination  is  made. 
Therefore,  the  Department  will  take  into 
account  the  views  of  the  carriers 
providing  data  before  deciding  whether 
to  release  it  to  non-U.S.  Government 
parties  requesting  access.  Certainly,  the 
Department  has  no  intention  of 
prematurely  releasing  sensitive  carrier 
data  to  competing  carriers  or  other 
governments.  The  objective  is  to  collect 
limited  data  that  DO'T  needs,  and  to 
provide  adequate  safeguards  while 
allowing  reasonable  current  releases  of 
aggregate  data.  The  Department  intends 
to  continue  publishing  summary  level 
data,  as  it  has  in  the  past,  that  are 
derived  from  the  reported  data,  such  as 
the  Airport  Activity  Statistics  and  the 
Monthly  Air  Carrier  Traffic  Statistics. 
Also,  the  Department  will  release 
country-to-country  passenger  data 
without  carrier  detail,  similar  to  INS 
data. 

The  Department  has  established  a 
reasonable  period  of  time  during  which 
it  will  prevent  unauthorized  access  to 
detail  traffic  data  that  the  reporting 
carriers  consider  to  be  sensitive 
commercial  information.  However,  the 
Department  caimot  accept  that  these 
data  should  be  kept  confidential  forever, 
or  even  after  3  years,  because  there  are 
public  interest  benefits  in  making  these 
data  available.  A  3-year  restricted 
release  period  is  considered  to  be 
adequate  protection  to  the  reporting 
carriers,  and  to  the  extent  that 
subsequent  release  may  lead  to 
constructive  competition,  that  is  found 
to  be  in  the  pubhc  interest 

The  Department  assures  foreign 
governments  and  foreign  air  carriers 
that  the  data  carriers  submit  will  not  be 
released  prematurely  to  other  airlines  or 
other  foreign  governments.  Further,  the 
reporting  carriers'  views  will  be  sought 


regarding  public  requests  for  access  to 
their  data,  and  these  views  will  be 
accorded  significant  weight  by  the 
Department  in  its  decision  whether  to 
release  the  requested  data.  The  lATA 
noted  that  ICAO  does  not  publish  on- 
fiight  O&D  data  where  only  one  carrier 
provides  service  in  a  market,  which 
eliminated  about  one-haif  of  ail  origin/ 
destination  city  pairs.  The  Departments 
final  rule  is  more  stringent  than  ICAO 
(which  has  no  restrictions  on  disclosure 
of  its  annual  Form  C  "Traffic  by  Flight 
Stage"  data  and  does  not  publish 
monopoly  markets  or  release  individual 
carrier  data  from  its  quarterly  Form  B 
"On-Flight  Origin  and  Destination  "). 
because  T-lOO  detail  traffic  data  by 
carrier  will  not  be  available  to  the 
pubhc  during  the  3-year  restricted 
release  period:  even  summary  data  in  an 
on-fiight  market  (country-to-country 
data)  will  not  be  available,  unless  three 
or  more  carriers  are  represented. 
On  balance,  the  Department's 
considered  opinion  is  that  these 
regulations  provide  adequate  protection 
to  sensitive  commercial  information 
during  the  3-year  period  when  release 
would  be  most  critical  and  potentially 
harmful  to  the  interests  of  the  reporting 
carriers,  while  still  making  them  public 
after  that  restricted  release  period  so 
that  they  are  available  for  relevent 
research  and  academic  studies  to 
enhance  and  promote  healthy 
competition  in  the  industry. 

International  Reciprocity 

A  number  of  foreign  carriers 
expressed  the  common  theme  that  the 
T-lOO  data  collection  system  would 
reduce  reliance  on  current  cooperative 
data  endeavors  and  may  impact 
bilateral  negotiation  policy  on  data 
exchanges.  Some  foreign  carriers 
believe  Congress  did  not  intend  for  DOT 
to  collect  foreign  carrier  data  on  a 
regular,  recurrent  basis  as  is  proposed, 
although  wide  latitude  in  data  collection 
authority  is  conferred  upon  the 
Department  in  section  407(a)  of  the  Act 
Their  opinion  is  that  international 
principles  of  comity  and  reciprocity 
preclude  such  unilateral  data  collection 
efforts.  Some  question  the  legality  of  the 
T-lOO  system  under  current  bilaterals 
and  suggest  their  governments  would 
forbid  their  compliance.  Further, 
potential  foreign  "retaliation"  was 
raised  as  an  issue  in  that  some  countries 
that  do  not  already  collect  data  from 
U.S.  carriers  may  opt  to  collect 
equivalent  data  or  more. 

American  expects  foreign 
governments  to  require  similar  data  of 
U.S.  air  carriers.  British  Airways  said 
the  T-IO  system  is  "pregnant"  with 
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international  controversy:  scheduled 
data  have  not  been  needed  for  50  years, 
except  in  limited,  episodic  bilateral 
negotiations,  and  many  years  may  pass 
between  negotiations.  Therefore,  the  T- 
100(0  is  unnecessary  and  will  provoke 
similar  requirements  from  foreign 
governments  on  U.S.  air  carriers.  The 
British  Embassy  said  the  T-lOO(f)  was 
unnecessary  and  will  lead  to  the 
imposition  of  similar  burdens  by  many 
other  governments;  it  urges  that  DOT 
reconsider.  Her  Majesty's  Government 
does  not  consider  that  the  case  for 
seeking  this  information  has  been  made 
and  would  therefore  question  the  need 
for  it. 

Aeromexico  says  T-100(f]  data  are 
needed  only  on  a  country-to-country 
basis,  not  on  an  expensive  carrier-by- 
carrier  basis,  and  they  are  too  sensitive 
to  be  collected  in  the  form  prescribed  by 
DOT.  Nippon  Cargo  said  such  data 
should  be  submitted,  if  at  all,  on  a 
bilateral,  govemment-to-govemment 
basis;  Nippon  Cargo  considered  the 
requirement  to  be  unprecedented  and 
inconsistent  with  the  principles  of 
international  comity  and  reciprocity. 

Air  Afrique  sees  no  basis  or 
justification  for  not  continuing  the 
reciprocal  exchange  of  market  data  on  a 
govemment-to-govemment  basis.  Air 
France  said  bilateral  and  competitive 
implications  of  reporting  such  data 
could  require  it  to  obtain  detailed 
instructions  from  its  govemmenf.  Air 
France  alleges  that  the  T-lOO  system  is  a 
complex  change  of  reporting 
responsibilities,  much  of  which  would 
be  first  time  requirements  for  foregin 
flag  carriers.  The  complex  pattern  of 
services  operated  by  Air  France  to  the 
U.S.,  or  via  the  U.S.  to  third  countries, 
would  probably  be  misinterpreted  in 
such  reports.  Due  to  the  magnitude  of 
potential  for  competitive  damage,  the 
only  data  Air  France  would  even 
consider  reporting  are  market  data, 
limited  to  passenger  statistics.  Sabena 
said  the  U.S./Belgium  Air  Agreement 
does  not  provide  for  such  statistical 
data:  therefore,  any  request  for  data  by 
DOT  would  not  be  in  accord  with  the 
Agreement,  and  it  must  put  the  matter 
before  Belgian  authorities. 

Air  Indian  said  DOT  must  defer  to  the 
recently  concluded  bilateral  agreement 
between  the  U.S.  and  India,  which 
provides  for  a  far  more  detailed 
exchange  of  traffic  data  than  DOT 
proposes.  It  suggests  a  waiver  from  the 
T-lOO  system  reports  in  cases  where  an 
aviation  bilateral  agreement  provides 
for  an  exchange  of  substantially 
equivalent  detail.  Alitalia  questioned 
DOT'S  authority  to  collect  such  data, 
and  questioned  the  propriety  of 


attempting  to  implement  the  T-lOO 
system  in  view  of  the  existence  of  the 
U.S./Italian  bilateral  agreement.  Alitalia 
believes  such  collection  should  be 
implemented  only  after  bilateral 
consultations  and  negotiations. 
Canadian  Airlines  Invemational  said  the 
Canada/U.S.  Air  Transport  Agreement 
has  no  provision  for  Canadian  carriers 
to  submit  data  such  as  would  be 
reported  on  Schedule  T-lOO(f).  Even  if  it 
did,  Canadian  carriers  should  be 
exempted,  due  to  the  current  informal 
bilateral  exchange  of  true  O&D  data. 
KLM  cited  Netherlands/U.S.  air 
transport  agreement  which  agreed  to 
minimize  the  administrative  burdens  of 
filing  requirements.  KLM  objects  to  the 
T-lOO  system,  believing  it  is  against  the 
interests  of  competition  in  international 
aviation  to  have  governments  collect 
and  disseminate  market  information. 

Alitalia.  Japan  Air,  Lufthansa, 
Singapore  Airlines,  Swissair,  Air 
Canada,  Air  Jamaica,  Balair,  Condor, 
and  Philippine  Airlines  indicated  that 
the  unilateral  imposition  of  T-lOO(f)  by 
DOT  may  violate  existing  international 
aviation  agreements.  Govemment-to- 
govemment  consultations  under  existing 
aviation  agreements  are  considered 
necessary.  They  believe  the.  data 
collection  is  contrary  to  the  intent  of 
Congress,  and  cited  the  legislative 
history  of  the  International  Air 
Transportation  Competition  Act  of  1979 
(lATCA)  (Pub.  L.  96-192.  94  Stat.  38, 
(1979)).  The  authority  granted  by  section 
407(a)  of  the  FAAct,  with  respect  to 
foreign  air  carriers,  was  to  be  exercised 
with  great  discretion.  Some  carriers 
cited  statements  in  that  legislative 
history  by  former  officials  of  the  State 
Department,  CAB  and  DOT  who  said 
the  U.S.  must  use  great  caution  in  asking 
for  data  from  foreign  air  carriers.  The 
carriers  said  foreign  retaliation  is  likely, 
as  well  as  bilateral  confrontations. 

In  a  separate  comment,  in  addition  to 
the  joint  statement  with  other  carriers, 
Lutfiiansa  said  the  Department  should 
be  aware  that,  pursuant  to  its  operating 
authority  granted  by  the  Federal 
Republic  of  Germany,  Lufthansa  is 
precluded  from  submitting  data,  such  as 
would  be  required,  without  the  consent 
of  its  Government.  Accordingly, 
Lufthansa  might  be  unable  to  comply. 
Further,  it  believes  the  T-lOO  system  is 
contrary  to  the  intent  of  Congress: 
Lufthansa  said  Congress  did  not  intend 
in  section  407(a)  "to  authorize  a  wide- 
ranging  periodic  reporting  requirement 
such  as  is  proposed  in  the  NPRM." 

It  is  clear  that  section  407(a)  of  the 
FAAct  authorizes  the  T-lOO  system  of 
data  collection.  The  T-lOO  element  for 
scheduled  service  traffic  as  adopted  in 


this  rule  are  designed  to  impose  the 
least  practicable  amount  of  burden. 
Also,  foreign  air  carriers  have  been 
submitting  detail  charter  flight  traffic 
statistics  under  DOT/CAB  regulations 
for  many  years  without  substantial 
objections. 

The  Department  promulgated  this 
reporting  requirement  to  obtain 
information  enabling  it  more  adequately 
to  meet  its  statutory  requirements  in  a 
number  of  program  areas.  It  is  not  the 
intention  of  the  Department  to  impose 
an  unreasonable  burden  on  foreign 
carriers  or  to  require  a  more  onerous 
report  which  represents  a  dramatic 
deviation  from  those  commonly 
collected  from  U.S.  carriers  by  foreign 
aviation  authorities.  In  exercising  its 
authority  under  section  407(a)  of  the 
FAAct  to  require  the  T-lOO  system,  the 
Department  conducted  a  thorough  study 
that  concluded  that  the  T-lOO  system 
was  absolutely  essential  to  the  efficient 
and  effective  performance  of  the 
Department's  responsibilities  under  the 
law.  Several  persuasive  factors  have 
influenced  the  Department's  decision, 
not  the  least  of  which  is  the  increasing 
technological  sophistication  of  the  air 
carrier  information  systems,  which 
tends  to  facilitate  better  reporting,  at 
less  cost  than  a  munual  system.  While 
the  T-lOO  system  data  may  have  been 
somewhat  burdensome  for  larger  U.S.  or 
foreign  carriers  if  it  could  only  be 
submitted  manually,  the  increasing 
computerization  of  the  aviation  industry 
information  systems  greatly  facilitate 
the  carriers'  accumulation  of  these  data 
at  minimal  cost. 

While  it  is  true  that  DOT  and  before 
it,  the  CAB,  has  used  estimates,  it  can  no 
longer  continue  to  collect  less  than  it 
needs,  given  the  current  intense 
competition  in  the  marketplace,  the 
maturity  of  the  industry,  and  the  ability 
of  the  air  carriers  to  report  more 
detailed  data.  The  Administration  is  on 
record  as  taking  a  closer  look  at  the 
trade  between  countries  to  ensure  that 
U.S.  tiade  interests  are  properly 
protected  in  negotiations  on  air  routes 
and  other  rights.  In  order  to  carry  out 
the  U.S.  international  aviation  policy 
effectively,  as  required  by  the  Congress 
and  the  Administration,  the  Department 
requires  more  precise  data  as  prescribed 
in  the  T-lOO  reporting  system. 

With  the  cooperation  of  the  U.S. 
Department  of  State  (DOS),  the 
Department  conducted  a  survey,  in  May 
and  June  1988,  of  foreign  country  traffic 
reports  submitted  by  U.S.  airlines  to 
determine  whether  the  complexity  and 
reporting  requirements  proposed  in  the 
T-lOO  system  represented  a  more 
onerous  reporting  burden  or  dramatic 


deviation  from  the  information 
customarily  collected  from  U.S.  carriers 
by  other  countries. 

I'he  survey  analyzed  the  traffic 
reporting  requirements  of  20  countries 
which  represented  a  broad  geographical 
distribution.  While  most  of  these 
countries  are  among  the  United  States' 
major  aviation  trading  partners,  there 
was  B  wide  range  in  the  volume  of 
traffic  in  the  United  States  market.  In 
total,  these  20  countries  in  1987 
represented  about  two-thirds  of  the 
U.S.'s  international  air  passenger 
volume  and  almost  60  percent  of  the  U.S. 
international  air  freight  tonnage.  While 
the  reports  are  quite  diverse  in  terms  of 
content,  the  survey  concluded  that  the 
T-lOO  system  is  well  within  the  limits  of 
common  international  reporting 
practices,  and  is  by  no  means  as 
extensive  as  many  of  the  reports  that 
U.S.  carriers  are  required  to  file  abroad. 
Of  the  20  countries,  only  2  do  not  have 
periodic  traffic  reporting  requirements. 
Two  other  countries'  requirements  are 
slightly  less  than  those  of  the  T-IOO.  Of 
the  remaining  16  country  reports,  all 
have  one  or  more  significant  features 
which  make  them  as  detailed  and  in 
most  cases  more  extensive  or 
budensome  than  the  T-lOO  system.  For 
example.  13  have  daily  or  per  flight 
reporting  requirements.  Like  the  T-lOO 
system,  two  provide  for  monthly 
reporting,  while  one  is  an  annual  report. 
Eight  require  two  or  more  different 
reports.  While  15  of  the  16  reports  have 
more  data  elements  than  the  T-lOO 
system,  we  have  decided  to  reduce  the 
number  of  data  elements  on  the  Form  41 
Schedule  T-lOO(0  from  13  to  11.  Three  of 
the  foreign  governments  even  require 
financial  reporting  of  U.S.  carrier 
operations.  Some  countries,  that  do  not 
require  detailed  traffic  reports,  require 
that  U.S.  air  carriers  submit  copies  of 
each  flight  passenger  manifest  and 
copies  of  all  airway  bills  and  tickets, 
from  which  the  govenunent  has  the 
ability  to  compile  exact  traffic  and 
revenue  statistics. 

Therefore,  the  Department  has 
concluded  that  the  "T-lOO  system  is  not 
unduly  budensome  to  foreign  carriers 
and  that  it  is  well  within  the  scope  of 
the  types  of  data  that  foreign  countries 
commonly  collect  form  U.S.  air  carriers. 

Need  for  Aviatioo  Data  by  Other  U.S. 
Government  Agandes 

The  United  States'  Department  of 
State — Office  of  Aviation  Programs  and 
Policy  (DOS)  believes  DOT  should 
collect  data  on  passenger  traffic 
originating  or  destined  for  foreign  points 
"behind"  or  "beyond"  those  homeland 
points  served  by  non-stop  flights  to/ 
from  the  U.S  DOS  said  carriers 


operating  directly  to  the  U.S.  appear, 
incorrectly,  to  carry  a  much  larger  share 
of  total  traffic  than  do  those  serving 
points  via  connections  at  intermediate 
stops:  thus,  SAS  appears  to  carry  most 
of  the  traffic  from  Scandinavia,  while 
U.S.  carriers  serving  Scandinavia  as  a 
beyond  point  through,  for  instance, 
connections  in  London,  do  not  appear  to 
carry  Scandinavian  traffic.  DOS  also 
suggested  that  DOT  require  reporting  in 
the  T-lOO  system  of  traffic  to  "behind" 
or  "beyond"  points  involving 
international  air  cargo  services. 

The  U.S.  Department  of  Commerce- 
U.S.  Travel  and  Tourism  Administration 
(USTTA)  opposes  loss  of  citizenship  on 
Form  1-92  and  flight  number  detail  from 
Service  Segment  Data,  saying  that  the 
data  needs  of  other  agencies  require 
consideration.  It  may  be  easier  for  DOT 
to  collect  a  few  supplemental  data  items 
from  air  carriers  to  meet  their  needs 
than  for  USTTA  to  create  a  whole  new 
air  carrier  data  collection. 

The  U.S.  Department  of  Commerce- 
Bureau  of  Economic  Analysis  (BEA) 
wants  the  number  of  U.S.  citizens  on 
foreign  air  carriers,  the  number  of 
foreign  citizens  on  U.S.  air  carriers,  and 
the  total  number  of  U.S.  citizens 
traveling  by  air.  These  data  are  used  in 
computing  the  U.S.  balance  of  payments, 
gross  national  product,  and  U.S.  input- 
output  account. 

The  U.S.  Department  of  Labor-Bureau 
of  Labor  Statistics  (BLS)  International 
Price  Program  (IPP)  and  the  Consumer 
Price  Index  (CPI)  are  current  users  of 
DOT  data  for  their  air  passenger  fare 
price  indexes.  The  IPP  uses  Form  1-92 
data  to  calculate  the  balance-of- 
payments  expenditure  weights  for  the 
export  air  passenger  fares  indexes,  and 
as  the  sampling  frame  for  the  foreign 
carrier  and  import  air  passenger  fares 
series.  Since  BLS'  programs  need  U.S. 
resident  and  alien  passenger  counts  for 
U.S.  and  foreign  gateway  port  pairs  in 
order  to  calculate  accurate  balance-of- 
payment  weighing  factors,  it  strongly 
opposes  loss  of  citizenship  data.  BLS 
also  asks  for  data  that  DOT  did  not 
porpose  in  the  T-lOO  system — a  fourth 
fare  class  (coach  discount),  in  addition 
to  first  class,  business  and  coach.  BLS 
has  found  it  difficult  to  obtain 
information  about  the  fare  class  seating 
distributions  for  foreign  carriers,  and 
asks  DOT  to  extend  its  reporting  of  on- 
flight  markets  connected  to  a  U.S. 
gateway  to  include  points  beyond  the 
homeland  of  the  foreign  carrier. 

The  United  States  Air  Force  (USAF) 
said  the  T-lOO  proposal  posed  no 
problems  for  its  military  Airlift 
Command  (KIAC)  ratemaking,  but 


expressed  concern  that  DOT  should  not 
futher  reduce  the  Form  41. 

The  Department  is  acutely  aware  of 
the  importance  of  the  DOT  aviation  data 
bases  to  other  Federal  Government 
agencies.  However,  with  the  exception 
of  two  service  class  codes  (N  and  R) 
collected  specifically  for  the  Department 
of  Defense-United  States  Air  Force 
(USAF)  with  the  concurrence  of  OMB. 
the  rule  provides  for  only  the  data 
needed  by  the  Department. 

Reporting  Period 

Avensa,  Qantas  and  Swissair  request 
45  days  following  the  subject  month,  in 
which  to  submit  the  form  41  Schedule  T- 
100(f)  data.  Qantas  believes  that  in 
view  of  the  volume  of  data  requested  by 
the  Department,  the  processing  time 
needed  to  accurately  produce  data  in 
the  format  specifically  required,  and  the 
time  required  to  deliver  the  data  to  the 
Department,  the  30  day  filing 
requirement  is  unreasonably  short. 

Finnair  wants  the  T-100(f)  data  to  be 
submitted  quarterly,  similar  to  the 
reporting  period  prescribed  for  Form 
217. 

The  Department  understands  the 
carriers'  desire  for  a  longer  interval  to 
submit  the  report.  Once  the  reporting 
system  is  in  place,  we  feel  the  carriers 
v^  be  able  to  submit  the  data  to  the 
Department  within  30  days.  The 
majority  of  carriers  are  meeting  the  30 
day  deadline  on  the  Form  217  report 
Carriers  are  able  to  report  within  30 
days  without  undue  difficulties,  since 
many  carriers  have  traffic  data  systems 
that  provide  fully-edited,  final  traffic 
data  to  management  within  5  to  IS  days 
after  the  end  of  the  reporting  month.  "The 
comment  suggesting  an  increase  in  the 
reporting  period,  from  monthly  to 
quarterly,  is  not  a  viable  alternative, 
"rhe  first  month's  data  of  the  quarter 
would  be  several  months  old  when  the 
Department  receives  it  This  is  to  much 
of  a  lag  for  the  Department  to  keep  on 
top  of  the  changes  taking  place  in  the 
scheduled  service  sector. 

Collection  of  T-lOO  Data  by  Cabins 
(First,  Middle.  Coach) 

The  Notice  of  Proposed  Rulemaking 
proposed  adding  a  middle  cabin 
(business  class)  category  to  the  existing 
data  elements  (first  class  and  coach) 
collected  from  Group  HI  U.S.  air  carriers; 
that  is,  these  carriers  would  report 
passengers  enplaned  and  transported, 
and  available  seats  by  these  classes. 

American  believes  both  foreign  and 
U.S.  carriers  should  identify  three 
separeate  cabins  (classes)  for  domestic 
and  international  routes.  On  the  other 
hand,  Delta  opposes  the  T-lOO  proposal 
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to  collect  middle  cabin  data,  and 
supports  simply  continuing  the  first 
class  and  coach  class  data  collection. 

The  ability  to  gauge  the  increasing 
significance  of  middle  (business)  cabin 
service  within  the  international  sector  of 
the  industry  is  an  important  feature  of 
the  T-lOO  collection  system.  The 
Department  historically  has  needed  U.S. 
carrier  data  by  cabin,  and  continues  to 
need  such  data  to  make  decisions  and  to 
analyze  the  relative  costs  and  revenues 
of  U.S.  air  carriers  and  their  foreign 
competitors. 

Foreign  carriers  are  not  required  to 
report  any  traffic  statistics  by  cabin,  or 
passenger  revenue  data. 

Because  business  class  fares  are  more 
extensively  used  in  the  air  carriers' 
international  operations  (versus 
domestic  operations),  the  Department 
has  decided  that  business  class,  along 
with  first  class  and  coach  class  cabins, 
will  be  reported  by  Group  III  air  carriers 
in  the  international  sector  only.  Also, 
the  Department  has  decided  that  no 
cabin  distinctions  are  needed  for 
domestic  operations  of  any  air  carrier 
group.  To  the  extent  that  the  Department 
needs  domestic  traffic  data  segregated 
into  first  class,  middle  (business  class) 
and  coach  cabin  categories,  it  will  rely 
upon  ad  hoc  requests  as  provided  by  the 
authority  in  14  CFR  385.27. 

In  summary.  Group  III  U.S.  air  carriers 
will  report  first,  coach  and  middle 
(business  class)  cabin  data  only  for 
international  operations.  All  domestic 
operations  and  the  international 
operations  of  Groups  I  and  II  U.S.  air 
carriers  will  be  reported  by  summarizing 
the  three  classes  and  reporting  them  on 
Schedule  T-lOO  in  the  total  category 
provided  for  Available  Seats. 
Passengers  Transported,  and  Passengers 
Enplaned. 

Because  of  the  many  innovative  air 
fares  developed  since  deregulation,  and 
the  heavy  use  of  discount  air  fares,  the 
Department's  definition  of  fare  classes 
(first  class,  coach,  etc.)  may  very  well  be 
outmoded  for  statistical  purposes.  The 
Department  plans  ro  review  the  fare 
class  definitions  and  propose  any 
necessary  revisions  or  additions  in  the 
traffic  and  revenue  requirements 
commensurate  with  the  Department's 
needs  (Regulatory  Agenda,  53  FR  14040, 
RIN  2137-ABOO). 

Fonn  41  Revenue  Passenger  Data  by 
Fare  Class 

In  an  issue  not  a  part  of  the  T-lOO 
system,  the  Department  proposed  in  the 
NPRM  to  combine  the  two  passenger 
revenue  categories  (Accounts  3901.1 
First  Class  and  3901.2  Coach)  on  Form 
41  Schedule  P-1.2  "Statement  of 
Operations"  into  a  single  revenue 


account,  "3901  Transport  Revenues — 
Passenger."  Based  upon  further  analysis, 
the  Department  has  decided  to  retain 
Accounts  3901.1  and  3901.2  on  Schedule 
P-1.2  and  to  require  the  reporting  of 
these  data  only  for  international 
operations  of  Group  III  air  carriers.  In  all 
other  instances,  a  single  category  of 
passenger  revenue  is  reported  in 
Account  3901.  However,  U.S.  air  carriers 
may  continue  to  report  first  class  and 
coach  revenue  data,  if  they  conclude 
that  such  voluntary  reporting  would  be 
less  burdensome  than  changing  their 
existing  financial  reporting  system. 

Classes  of  Service 

On  a  T-lOO  issue.  American  wants 
foreign  carriers  to  have  the  same  charter 
and  scheduled  service  categories 
(service  classes)  as  required  from  U.S. 
carriers. 

Although  lATA  suggests  its  system  as 
a  supplement  to  or  a  substitute  for 
aspects  of  the  T-lOO  system,  the 
Department  has  not  found  any 
alternative  data  collection  system  from 
lATA,  ICAO,  or  any  other  source,  that 
could  substitute  for  the  T-lOO  system. 
lATA  said  its  ODS  (On-Flight  Origin 
and  Destination  Traffic  Statistics) 
system  is  similar  in  most  respects  to  the 
T-lOO  system  proposed  by  DOT,  except 
that  it  contains  only  scheduled  service 
data,  and  LATA  does  not  collect 
capacity  data  (such  as  tons  and  seats 
available  for  sale)  by  segments  (city 
pairs).  lATA's  ODS  system  does  have 
passengers  segregated  into  cabins  (First, 
Business^nd  Economy). 

The  Department  recognizes  the  merit 
in  American  Airlines's  position  that  U.S. 
and  foreign  carrier  data  service  classes 
should  be  aligned  as  closely  as  possible 
for  scheduled  or  charter  service 
operations,  and  has  adopted  uniform 
service  class  codes  for  both. 

INS  Reports 

Stewart  International  Airport  wants 
DOT  to  collect  citizenship  data  or  to 
ensure  that  INS  Form  1-92  is  continued 
because  access  to  such  data  is  critical  to 
Stewart's  promotional  efforts  to  attract 
more  airlines  and  develop  a  full  pattern 
of  service,  including  scheduled  service 
airlines. 

USDOC-USTTA  wants  "1-92"  data 
continued,  or  replicated  in  the  T-lOO 
reports,  so  it  will  have  citizenship  and 
flight  number  data.  These  data  are 
essential  to  USTTA's  programs  to 
promote  tourism. 

USDOC-BEA  requests  that  citizenship 
data  be  transferred  from  the  1-92  data 
collection  to  the  T-lOO  reporting  system. 
BEA  programs  rely  on  these  data. 

USDOL-BLS  wants  INS  Form  1-92 
continued,  because  it  needs  citizenship 


data  for  the  International  Price  Program 
(IPP)  and  Consumer  Price  Index  (CPI). 

American  Airlines  is  opposed  to 
discountinuing  the  submission  of  the 
INS  Form  1-92  to  INS.  It  said  these 
reports  are  necessary  to  help  identify 
the  U.S.  citizen/alien  distribution  for  the 
various  on-off  (on-fiight  market) 
segments  of  international  journeys. 
Understanding  this  mix  is  important  to  a 
successful  international  marketing  effort 
and  should  be  protected  or  enhanced 
rather  than  potentially  reduced, 
according  to  American  Airlines. 

TAP  is  concerned  INS  may  not 
eliminate  1-92  data,  and  it  believes  it 
will  have  to  submit  duplicate  data  to 
INS  and  to  DOT. 

The  Department  cannot  provide  any 
assurances  as  to  INS  actions  regarding 
its  data  collections  on  INS  Forms  1-92 
and  1-94.  Whether  these  data  systems 
will  continue  unchanged,  or  will  be 
greatly  reduced,  must  be  decided  by  INS 
(although  we  note  that  INS  has  informed 
DOT  of  its  continuing  efforts  to  reduce 
the  number  of  data  elements  in  these 
data  collections  and  that  1-92  data  are 
no  longer  required  by  them,  except  as 
batch  control  totals).  The  Department 
has  identified  the  data  required  by  its 
programs.  Except  for  citizenship  data, 
the  T-lOO  system  virtually  eliminates 
the  Department's  need  for  INS  data. 

Reporting  of  "Freedom"  Traffic 

Northwest  suggested  that  the  T-lOO 
should  divide  traffic  between  locally 
enplaned  and  through  traffic.  Northwest 
views  the  lack  of  this  data  as  a 
concession  to  foreign  airlines  that  all 
traffic  to  and  from  the  homeland  point  is 
"third"  and  "fourth  freedom". 

The  term  "freedom"  refers  to  various 
transit  or  transport  rights  existing  and 
negotiated  among  sovereign  nations. 
The  "Freedoms  of  the  Air"  deal  with  the 
passage  of  aircraft  within  the  airspace 
of  a  nation;  for  example,  the  first 
freedom  is  the  freedom  of  an  air  carrier 
to  fiy  across  the  airspace  of  another 
country  without  landing;  the  second 
freedom  provides  for  non-traffic 
technical  and  refueling  stops;  the  third 
freedom  regards  transport  of  traffic 
between  an  air  carrier's  homeland  and  a 
foreign  country;  the  fourth  freedom 
regards  transport  of  traffic  from  a 
foreign  county  to  the  air  carrier's 
homeland;  the  fifth  freedom  regards 
transport  of  traffic  between  two  foreign 
countries,  neither  of  which  is  the  air 
carrier's  homeland;  and  the  sixth 
freedom  is  a  traffic  right  that  is 
exercised  from  behind  the  air  carrier's 
homeland  gateway. 

The  provisions  of  this  final  rule  are  a 
reflection  of  the  Department's  data 


needs  rather  than  a  concession  to 
foreign  air  carriers.  Where  the 
Department  needs  to  segregate  locally 
enplaned  and  through  traffic  into  the 
various  "freedom"  categories,  it  will. 

DOS  said  DOT  should  collect 
passenger  traffic  originating  or  destined 
for  foreign  points  "behind"  or  "beyond" 
those  served  by  non-stop  flights  to/from 
the  U.S.  Its  concerns  also  extended  to 
"behind"  and  "beyond"  cargo  traffic,  as 
well.  DOS  said  a  strong  U.S.  negotiating 
posture  depends  in  part  on  having 
accurate  information  on  traffic  volume 
to  and  from  the  U.S.,  and  the  improved 
data  collection  procedures  to  account 
for  "sixth  freedom"  traffic  is  of 
paramount  concern.  Both  the  current 
data  and  the  proposed  T-lOO  system  are 
distorted,  because  connecting  traffic 
from  third  countries  is  not  well 
documented,  and  the  relative 
importance  of  such  countries  to  the  U.S. 
as  traffic  generators  and  actual  market 
shares  by  air  carriers  are  not  apparent. 

The  Department  has  decided  that  it 
will  not  separately  collect  in  the  T-lOO 
system  data  for  city-pairs  behind  a 
foreign  homeland  or  for  city-pairs 
beyond  a  third  country  to  another 
country.  Although  these  behind  and 
beyond  homeland  data  by  city  pairs  will 
not  be  separately  reported,  these  data 
will  be  included  with  the  homeland  data 
and  reported  as  traffic  enplaned  or 
deplaned  at  the  homeland.  The 
Department  does  require  all  U.S.-related 
market  data  to  be  reported  for  any 
nonstop  market  that  includes  a  U.S. 
airport.  The  data  which  are  not  reported 
by  foreign  carriers  are.  for  instance, 
homeland-to-homeland  markets.  In  its 
decision  not  to  specifically  identify  such 
behind  and  beyond  markets,  the 
Department  took  into  consideration  the 
fact  that  it  is  extremely  rare  for  other 
countries  to  collect  such  information. 

Foreign  Carrier  Available  Capacity  by 
Aircraft  Type  and  Airport 

Lufthansa  argues  that  available 
capacity  data  cannot  be  prepared  on  a 
meaningful  basis,  because  only  partial 
segments  (to  and  from  the  U.S., 
involving  homeland  Germany)  on  a 
flight  are  reported.  Such  piecemeal 
capacity  data  would  be  misleading  and 
useless,  Lufthansa  believes. 

Swissair  wants  to  report  the  typical 
seating  pattern  of  the  relevant  aircraft 
type,  rather  than  the  slightly  varying 
number  of  seats  available  for  sale.  Thus, 
Swissair  would  prefer  to  report 
available  capacity,  if  at  all,  as  a 
standard  number  of  seats  for  each 
aircraft  type — and  asks  to  report  all 
required  traffic  data  by  city-pairs,  as 
opposed  to  the  required  airport-pairs. 


As  stated  under  another  caption,  the 
Department  has  re-evaluated  its 
proposal  to  collect  foreign  air  carrier 
available  capacity  information. 
Accordingly,  data  on  the  number  of 
available  seats  and  available  payload 
weight  for  sale  by  aircraft  type  and 
flight  segment  will  not  be  reported  to 
DOT.  Instead,  the  Department  will  rely 
upon  private  sector  data,  and  to  the 
extent  that  the  Official  Airline  Guides  or 
other  private  sector  data  are  not 
sufficient,  may  rely  upon  ad  hoc 
reporting,  under  the  authority  in  14  CFR 
385.27. 

Other  Comments 

Data  Base  Products  was  in  favor  of  the 
T-lOO  system,  but  said  DOT  would  make 
a  serious  policy  mistake  to  restrict 
public  availability  of  the  T-lOO  data  for  3 
years,  since  in  a  deregulated 
environment,  immediate  public  access  to 
data  should  improve  market  efficiencies 
and  ensure  the  benefits  of  deregulated 
competition  to  consumers.  Air  Berlin 
asked  to  be  excused  from  T-lOO 
reporting.  Canadian  Airlines 
International  asked  for  a  waiver  from 
the  T-lOO(f)  reporting,  citing  voluntary 
exchanges  of  true  O&D  data  between  the 
U.S.  and  Canada:  they  also  noted  they 
are  not  required  to  file  INS  Form  1-92 
data. 

While  Data  Base  Products'  view  is 
understandable,  the  provisions  in  this 
rule,  as  further  explained  under  the 
caption  on  confidentiality,  represent  the 
appropriate  balance  in  the  Department's 
judgment  between  the  legitimate 
security  needs  of  the  data  providers  and 
the  public  benefits  from  disclosure  of 
the  data.  Air  Berlin  will  not  report  data 
under  the  T-lOO  reporting  system, 
because  its  current  operations  are  not 
performed  pursuant  to  a  401  certificate, 
and  thus  do  not  meet  the  reporting 
criteria  of  the  rule.  Regarding  Canadian 
carrier  data,  the  Department  still 
requires  the  T-lOO  system  while  fully 
aware  of  the  benefits  of  the  exchanges 
of  true  O&D  data  with  Canada. 

Reporting  of  Code  Sharing,  Wet  Leases, 
Part  Charters  and  Blocked  Space 

The  Department  will  use  ad  hoc 
reporting  under  the  authority  in  14  CFR 
385.27  to  collect  data  for  joint  services, 
rather  than  complicating  the  regular 
monthly  reporting  for  a  few 
international  arrangements  dealing  with 
code  sharing,  wet  leases,  part  charters 
and  blocked  space  agreements.  Ad  hoc 
reporting  will  only  be  used  if  additional 
data  is  needed.  That  is,  there  could  be 
occasions  where  the  Department  does 
not  need  any  additional  data  on  the 
joint  service  agreement.  When  ad  hoc 
reporting  is  used  it  will  normally  be  on 
an  annual  basis  with  sufficient  lead  time 
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for  the  carrier  to  make  the  necessary 
adjustments  in  its  information  system  to 
provide  the  data  at  a  minimum  cost  and 
burden. 

Collection  of  Military  Charter  Data  by 
Aircraft  Type 

The  Department's  objective  is  to 
collect  only  the  data  required  for  its 
programs.  In  addition,  the  Department 
will  collect  data  required  for  the 
programs  of  other  Federal  agencies,  if 
OMB  has  determined  that  it  is  less 
burdensome  for  the  Department  to 
collect  for  those  agencies  and  has 
designated  DOT  as  the  central  collection 
point.  The  Department  only  needs 
summary  data  on  military  flights  by  U.S. 
air  carriers  for  industry  analysis 
purposes  (for  instance,  total  revenue 
passengers  enplaned  on  Schedule  T-1 
and  total  aircraft  departures  in  the 
Airport  Activity  Statistics  on  Schedule 
T-3).  Therefore,  an  overall  military 
summary  service  class  (V. 
Nonscheduled)  is  adequate  for  the 
Department's  needs.  However,  in  a  prior 
rulemaking  (50  FR  232),  the  Department 
of  the  Air  Force  (USAF)  specified  a  need 
for  the  breakout  by  aircraft  type  of 
military  charter  data  on  Schedule  T-1  by 
Ser\-ice  Class  Codes  N  (Nonscheduled 
Military  Passenger/Cargo)  and  R 
(Nonscheduled  Military  Cargo).  In  the 
proposed  rule,  the  Department  requested 
USAF  to  reaffirm  its  need  for  service 
class  codes  N  and  R. 

The  USAF  submitted  a  statement  in 
the  docket  which  indicated  that  the 
Department  should  continue  collecting 
separate  military  service  classes  (N  and 
R).  The  Department  interprets  the  USAF 
statement  as  being  a  request  for  data 
collection  that  is  subject  to  the 
provisions  in  5  CFR  1320.15.  Therefore, 
with  OMB  approval,  the  Department 
will  continue  to  require  air  carriers  to 
segregate  service  class  codes  N  and  R  in 
reporting  nonscheduled  data  on  Form  41 
Schedule  T-1,  rather  than  reporting  an 
overall  summary  service  class  (V, 
Nonscheduled),  as  proposed  in  the 
NPRM. 

Traffic  Data  Collection  (Foreign  Air 
Carriers) 

RSPA  Form  41  Schedule  T-lOO(f) 

Prior  to  this  final  rule,  foreign  air 
carrier  recurrent  reporting  of  traffic  data 
to  the  Department  was  limited  to  charter 
operations  to  and  from  the  United 
States.  Charter  traffic  flow  information 
was  reported  quarterly  to  the 
Department  by  foreign  air  carriers  on 
RSPA  Form  217  "Report  of  Civil  Aircraft 
Charters  Performed  by  U.S.  Certificated 
and  Foreign  Air  Carriers."  These  charter 
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data  are  required  to  assess  the  impact  of 
charter  traffic  on  specific  international 
markets  for  use  in  international  aviation 
negotiations,  evaluating  foreign  air 
carrier  requests  for  operating  authority 
to  serve  U.S.  points,  and  monitoring 
international  fares  and  rates.  In  addition 
to  Form  217.  the  Department  has  used 
the  Immigration  and  Naturalization 
Service's  INS  Form  1-92  "Aircraft  Vessel 
Report"  and  freight  data  obtained  from 
the  Department  of  Commerce  to 
estimate  foreign  air  carriers'  scheduled 
operations  activity.  Form  1-92  has 
provided  arriving  and  departing 
passenger  count  data  at  gateways,  and 
has  been  used  as  a  measure  of  the 
scheduled  passenger  traffic  for  such 
points.  Both  U.S.  and  foreign  air  carriers, 
excluding  Canadian  carriers,  operating 
to  and  from  the  U.S.  are  required  to  file 
I.NS  Form  1-92.  The  Department  of 
Commerce,  Bureau  of  Census  "Airborne 
Trade  "  data  provided  a  similar  measure 
for  freight  data,  although  these  statistics 
combine  sheduled  and  charter  traffic, 
and  a  differentiation  between  the  two 
services  has  not  been  possible,  although 
DOr  needs  this  data. 

Under  the  provisions  of  the 
International  Air  Transportation 
Competition  Act  of  1979,  the  Secretary 
of  Transportation  is  charged  with 
developing  an  international  air 
transportation  negotiating  policy  which 
includes,  among  other  responsibilites: 

(1)  The  strengthening  of  the 
competitive  position  of  United  States  air 
carriers  to  at  least  assure  equality  with 
foreign  air  carriers: 

(2)  The  freedom  for  U.S.  air  carriers 
and  foreign  air  carriers  to  offer  fares  and 
rates  corrcv. ponding  with  consumer 
demand; 

(3)  The  fewest  possible  restrictions  on 
charter  air  transportation; 

(4)  The  maximum  degree  of  multiple 
and  permissive  international  authority 
for  United  States  air  carriers  so  that 
they  will  be  able  to  respond  quickly  to 
shifts  in  market  demand; 

(5)  The  elimination  of  operational  and 
marketing  restrictions  to  the  greatest 
extent  possible; 

(6)  The  provision  of  opportunities  for 
foreign  air  carriers  to  increase  their 
access  to  United  States  points  if 
exchanged  for  benefits  of  similar* 
magnitude  for  United  States  carriers  or 
the  traveling  public  with  permanent 
linkage  between  rights  granted  and 
rights  given  away:  and 

(7)  The  elimination  of  discrimination 
and  unfair  competition. 

In  carrying  out  this  mandate  in  the 
highly  competitive  international 
marketplace,  the  Department  operates 
mainly  within  the  framework  of  bilateral 
aviation  agreements  which  exist 


between  the  United  States  and  most 
foreign  countries.  In  evaluating  existing 
and  proposed  changes  to  bilateral  air 
service  agreements,  a  determination  is 
made  of  the  air  transportation  commerce 
between  the  U.S.  and  foreign  countries. 
Examples  of  traffic  data  elements 
needed  to  make  these  evaluations 
include  passenger  and  freight  traffic 
volume.  Within  today's  continuously 
changing  competitive  environment, 
these  determinations  have  become  an 
item  of  critical  importance  in  U.S. 
aviation  relations  with  foreign 
governments. 

This  environment  has  created  an 
awareness  of  the  importance  of  the 
availability  of  timely  and  accurate 
aviation  information  in  discovering  and 
responding  to  short-notice  changes  in 
the  marketplace.  In  addition  to 
timeliness  and  accuracy,  the 
Department  has  also  identified  certain 
inherent  problems  with  the  data 
available  for  estimating  foreign  air 
carrier  scheduled  traffic  flows  to/from 
the  United  States.  In  estimating  traffic 
for  scheduled  service  operations,  the 
Department  has  been  forced  to  use 
diverse  and  somewhat  incompatible 
data  sources,  such  as  INS  Form  1-92 
data,  even  though  such  sources  were  not 
always  directly  responsive  to  program 
needs.  Such  data  are  used  to  supplement 
the  foreign  air  carrier  charter  data 
reported  on  Form  217.  Because  Form  1- 
92  is  an  INS.  not  a  DOT.  data  collection, 
the  Department  has  not  had  the 
flexibility  to  quickly  revise  the  data 
collected  in  order  to  respond  to 
changing  information  needs. 

In  reviewing  its  overall  aviation 
responsibilities  and  related  data 
requirements,  the  Department  has 
concluded  that  it  may  increase  the 
reliability  of  its  international  aviation 
information  data  base  while  mitigating 
foreign  carrier  reporting  burden.  To 
accomplish  this,  the  Department  is 
prescribing  a  Schedule  T-lOO(f) 
reporting  system  for  foreign  air  carriers. 
This  system  is  a  minimum-level  uniform 
nonstop  segment  and  on-fiight  market 
data  collection  system  that  is 
compatible  with  the  Schedule  T-lOO 
reporting  system  for  U.S.  air  carriers 
that  may  reduce  their  reporting  burden- 
hours  by  48%. 

By  comparison,  foreign  air  carriers  are 
required  to  report  on  a  monthly  basis 
only  11  of  the  total  24  data  items  that 
are  reported  by  Group  III  U.S.  air 
carriers.  The  11  items  fall  into  3  major 
informational  groupings: 

Service  Pattern  Information:  Carrier 
code,  Report  date.  Origin  airport  code. 
Destination  airport  code,  and  Service 
class  code; 


Nonstop  Segment  Information: 
Aircraft  type  code.  Revenue  aircraft 
departures  performed.  Total  revenue 
passengers  transported  and  Revenue 
freight  transported:  and 

On-Fligbt  Market  Information:  Total 
revenue  passengers  in  market,  and  Total 
revenue  freight  in  market. 

The  11  items  encompass  scheduled, 
charter  and  nonscheduled  operations. 
Foreign  air  carriers  do  not  separate 
behind  homeland  traffic  from  homeland 
traffic  since  for  the  purpose  of  the  T- 
100(f)  report,  traffic  is  considered  to 
enplane  or  deplane  at  the  first  or  last 
homeland  point  reportable  on  the 
segment  or  market  report. 

The  above  data  base  closes  critical 
data  gaps  for  scheduled  passenger  and 
scheduled  cargo  services  affecting  the 
U.S.  that  are  operated  by  foreign  air 
carriers.  While  providing  for  data 
collections  more  consistent  with  current 
needs,  the  Department  also  is  taking 
advantage  of  technological  innovations 
in  computer  reporting  and  processing 
capabilities  to  reduce  carrier  burden. 
Under  the  T-lOO  system,  foreign  air 
carriers  are  able  to  (and  are  urged  to) 
report  their  traffic  data  by  using  ADP 
media.  The  Schedule  T-100(f)  automated 
reporting  system  is  designed  to  be  an 
essential  part  of  the  Department's 
integrated  traffic  and  capacity  reporting 
system. 

Adoption  of  the  T-lOO  system 
eliminates  the  need  for  foreign  and  U.S. 
air  carriers  to  report  their  charter 
operations  on  Form  217.  Except  for 
citizenship  data,  it  also  virtually 
eliminates  the  Department's  need  for 
INS  Form  1-92. 

Traffic  And  Capacity  Data  Collection 
(U.S.  Air  Carriers) 

RSPA  Form  41  Schedule  T-lOO  System 

The  Department  is  continuously 
reviewing  its  aviation  information 
requirements  and  data  collection 
activities  to  ensure  that  the  data 
collected  are  sufficient  to  meet  the 
Department's  program  needs  at  a 
minimum  of  reporting  burden  to  the 
affected  air  carriers.  To  this  end,  various 
data  collection  alternatives,  such  as 
ADP  media  instead  of  hardcopy  formats, 
were  considered.  The  Department 
identified  the  Form  41  traffic  and 
capacity  system  as  an  area  for  burden 
reduction.  During  the  course  of  its 
review,  the  Department  reassessed  the 
specific  traffic  and  capacity  data  it 
requires  for  meeting  its  program 
responsibilities  and  concluded  that, 
beyond  the  data  now  collected  and 
used,  it  requires  a  standard  aircraft  size 
cutoff  of  18,000  pounds  of  available 


capacity  payload;  a  limited  amount  of 
traffic  information  from  foreign  air 
carriers:  and  some  additional 
information  on  service  classes  operated 
by  those  large  U.S.  certificated  air 
carriers  reporting  as  Group  III  air 
carriers. 

Essentially,  the  Department  is 
prescribing  a  reporting  system,  hereafter 
referred  to  as  the  RSPA  Form  41 
Schedule  T-lOO  Reporting  System  (T- 
100  system),  to  collect  scheduled, 
nonscheduled,  and  charter  traffic  and 
capacity  data  from  both  U.S.  and  foreign 
air  carriers  that  is  assembled  into  a 
uniform  data  base.  This  new  system 
eliminates  most  of  the  burden  from  filing 
the  current  Form  41  "T"  schedules  for 
U.S.  air  carriers.  Of  the  Form  41  "T" 
schedules,  only  Schedule  T-8  "Report  of 
Domestic  All-Cargo  Operations" 
remains  unchanged.  Schedule  T-8  is  still 
needed  to  provide  critical  financial  and 
traffic  information  on  domestic  all-cargo 
operations. 

This  final  rule  incorporates  the  Form 
217  charter  reporting  into  the  T-lOO 
system.  This  new  system  consists  of  the 
Form  41  Schedule  T-lOO  and  three 
simplified  supplemental  schedules  for 
U.S.  air  carriers.  The  supplemental 
schedules  would  collect  miscellaneous 
data  not  provided  for  in  the  basic 
Schedule  T-lOO,  such  as  "Aircraft  Days 
Assigned  to  Service-Carrier's 
Equipment".  On  the  Schedule  T-lOO, 
U.S.  air  carriers  would  report  nonstop 
segment  and  on-fiight  market 
information.  On  the  new  supplemental 
schedules  (T-1,  T-2,  and  T-3),  U.S.  air 
carriers  would  report  data  for  domestic 
passenger  and  cargo  charters,  domestic 
scheduled  all-cargo,  and  domestic  or 
international  military  charters  excluded 
from  the  Schedule  T-100. 

The  T-100  system  also  replaces  the 
current  Service  Segment  Data  collection 
system.  Under  the  T-100  system.  Group 
HI  U.S.  air  carriers  submit  a  maximum  of 
24  data  items  (only  18  data  items  for 
carriers  other  than  Group  III), 
representing  a  significant  reduction  in 
the  49  SSD  data  elements  previously 
collected.  Collection  of  downline 
deplaning  data  is  also  eliminated. 

Burden  reductions  also  result  from  the 
elimination  of  data  elements  that  are  no 
longer  required  due  to  the 
summarization  of  data  by  on-fiight 
market  without  regard  to  intermediate 
stops,  and  summarizing  data  by  nonstop 
segment  without  regard  to  international 
flight  numbers.  The  Department  has  not 
required  Hight  numbers  to  be  reported  in 
the  domestic  entity  since  1984. 

Overall,  the  traffic  and  capacity  data 
elements  reported  by  U.S.  air  carriers 
are  reduced  by  61%  and  the  burden 
hours  are  reduced  by  48%.  The  Group  III 


U.S.  carriers  have  24  Schedule  T-100 
data  items  (18  for  other  U.S.  air  carriers 
that  do  not  report  multiple  cabin  data — 
First,  Coach  and  Middle)  that  are 
reported  in  3  categories: 

Service  Pattern  Information:  Carrier 
entity  code,  Report  date.  Origin  airport 
code.  Destination  airport  code,  and 
Ser\'ice  class  code: 

Nonstop  Segment  Information: 
Aircraft  tjTpe  code.  Revenue  aircraft 
departures  scheduled  (520).  Revenue 
aircraft  departures  performed  (510). 
Available  capacity  payload  (270), 
Available  seats — first  cabin  (311), 
Available  seats — middle  (business) 
cabin  (313).  Available  seats— <:oach 
(312),  Revenue  passengers  transported — 
Frist  Cabin  (133),  Revenue  passengers 
Transported — middle  (business)  cabin 
(133).  Revenue  passengers  transported — 
coach  (132).  Revenue  freight  transported 
(237),  Revenue  mail  transported  (239). 
Revenue  aircraft  hours  (ramp-to-ramp) 
(630),  Revenue  aircraft  hours  (airborne) 
(610):  and 

On-Flight  Market  Information:  Total 
revenue  passengers  enplaned  in 
market — First  cabin  (111),  Total  revenue 
passengers  enplaned  in  market — middle 
(business)  cabin  (113),  and  revenue 
passengers  enplaned  in  market — coach 
(112),  Total  revenue  freight  enplaned  in 
market  (217),  and  Total  revenue  mail 
enplaned  in  market  (219). 

The  T — 100  system  eliminates  the 
filing  of  much  of  the  data  now  reported 
on  Form  41  Schedules  T-l(a,b,c),  T-2, 
and  T-3(a,b,c,).  However,  there  are  two 
areas  in  domestic  service  not  covered 
by  the  Schedule  T-100  detail  reports:  (1) 
Domestic  all-cargo  operations,  and  (2) 
domestic  charter  operations.  Also, 
domestic  and  international  military 
charter  data  are  not  collected  in  the 
Form  41  Schedule  T-100  reports.  To 
provide  statistics  needed  for  assessing 
total  air  carrier  operations,  the 
Department  is  prescribing  revised 
Schedules  T-1  and  T-3  for  carriers  to 
report  only  the  data  elements  needed  for 
these  operations  that  are  not  otherwise 
reported.  Schedule  T-2  will  also  be 
retained,  in  part,  to  collect 
miscellaneous  factors  by  aircraft  type 
not  required  in  the  detail  T-100 
schedule. 

In  general,  the  traffic  and  capacity 
statistical  elements  previously  reported 
on  the  eliminated  hard-copy  Form  41 
schedules  that  are  still  needed  will  be 
submitted  in  computer  media,  such  as 
magnetic  tape  or  "floppy"  diskette.  T- 
100  data  entry  forms  (paper)  will  be 
provided  for  those  U.S.  carriers  without 
any  computer  capability  that  obtain  a 
"hardship"  waiver  to  submit  data  in 
noncomputer  media.  The  Department 
plans  to  produce  computer  outputs  from 


the  T-100  data  system  in  essentially  the 
same  formats  as  are  now  available  in 
the  hardcopy  Form  41  "T"  schedules. 
Thus,  the  Department  is  simplifying  and 
modernizing  data  collection  procedures 
to  eliminate  even  minor  duplicate  data 
collections  from  air  carriers,  resulting  in 
substantial  burden  reductions  in  terms 
of  reports  submitted  by  carriers. 

Alternatives  Data  Sources 

As  previously  stated  in  response  to 
the  lATA  public  comment,  the 
Department  has  considered  various 
alternatives  to  the  T-100  system.  In 
reviewing  its  requirements  for  RSPA 
Form  41  Schedules  T-100.  T-1.  T-2.  T-3 
and  T-lOO(f)  data,  the  Department  was 
unable  to  identify  any  viable  alternative 
data  sources. 

In  this  research,  the  Department 
investigated  the  possible  use  of 
alternative  international  data  sources  to 
determine  whether  the  information 
contributed  by  member  carriers  of  the 
International  Air  Transport  Association 
(lATA)  and  the  data  collections  of  the 
International  Civil  Aviation 
Organization  (ICAO)  could  be  used  by 
the  Department,  in  whole  or  in  part,  in 
lieu  of  the  T-100  system. 

The  Department  compared  these 
potential  alternatives  with  its  data 
needs  in  areas  involving  content, 
frequency  and  coverage  and  found  that 
these  data  did  not  meet  its  requirements. 

As  a  result,  the  Department  has 
decided  that  reliance  upon  nonair 
carrier  entities  as  suppliers  of  data  (such 
as  LATA  or  ICAO)  would  present 
insurmountable  problems  for  the 
Department,  such  as  the  timely 
availability  of  data,  and  therefore  the  T- 
100  system  has  been  designed  as  a 
stand-alone  system  for  the  Department 
only. 

Executive  Orders  12291. 12612  and 
12630,  Regulatory  Flexibility  Act. 
Paperwork  Reduction  Act  of  1980, 
Federalism,  and  Takings 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
governments,  agencies  or  geographical 
regions.  Furthermore,  this  proposed  rule 
would  not  adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  and  will  enhance  the  ability 
of  United  States  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  exports  markets.  This 
proposed  regulation  would  result  in  a 
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net  reduction  in  reporting  burden. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

This  regulation  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  dated  February  26.  1979. 
because  it  involves  important 
Departmental  policies.  Its  economic 
impact  should  be  minimal  and  a  full 
regulatory  evaluation  is  not  required. 

It  is  certified  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  amendments  would  affect  only 
large  U.S.  certificated  and  large  foreign 
air  carriers. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630.  and  it  has  been  determined  that  it 
does  not  pose  the  risk  of  a  taking  of 
constitutionally  protected  private 
property. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  1  hour  to  20  hours  per  monthly 
response,  depending  upon  the  size  of  the 
carriers'  operations  subject  to  the 
reporting  requirement,  with  an  average 
of  7  hours  per  monthly  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Director.  Office  of  Aviation  Information 
Management.  DAI-1.  U.S.  Department  of 
Transportation.  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

List  of  Subjects  in  14  CFR  Parts  217  and 
241 

U.S.  air  carriers.  Foreign  air  carriers. 
Reporting  and  recordkeeping 
requirements. 

Final  Rule 

Accordingly,  the  Department  of 
Transportation  amends  Chapter  II  of  14 
CFR.  as  follows: 

1.  Part  217  is  revised  to  read: 


PART  217— REPORTING  TRAFFIC 
STATISTICS  BY  FOREIGN  AIR 
CARRIERS  IN  CIVILIAN  SCHEDULED. 
CHARTER,  AND  NONSCHEDUUED 
SERVICES 

Sec. 

217.1  Definitions. 

217.2  Applicability. 

217.3  Reporting  requirements. 

217.4  Data  collected  (service  classes). 

217.5  Data  collected  (data  elements). 

217.6  Extension  of  filing  time. 

217.7  Certification. 

217.8  Reporting  procedures. 

217.9  Waivers  from  reporting  requirements. 

217.10  Instructions. 

217.11  Reporting  compliance. 

Authority:  49  U.S.C.  1301, 1324, 1371, 1373, 
1374,  1377.  1381.  1386,  1482. 

§  217.1     Definitions. 

As  used  in  this  part: 

"Foreign  Air  Carrier"  means  a  non- 
U.S.  air  carrier  holding  a  foreign  air 
carrier  permit  or  exemption  authority 
from  the  Department  of  Transportation. 

"Large  Aircraft"  means  an  aircraft 
designed  to  have  a  passenger  capacity 
of  more  than  60  seats  or  a  payload  of 
more  the  18.000  pounds. 

"Small  Aircraft"  means  an  aircraft 
that  is  not  a  large  aircraft. 

"Statement  of  Authorization  "  under 
this  Part  means  a  statement  of 
authorization  from  the  Department, 
pursuant  to  14  CFR  Part  207.  208.  or  212, 
as  appropriate,  that  permits  joint  service 
transportation,  such  as  blocked  space 
agreements,  part-charters,  code-sharing 
or  wet-leases,  between  two  direct  air 
carriers  holding  underlying  economic 
authority  from  the  Department. 

§  217.2     Applicability. 

This  part  applies  to  foreign  air  carriers 
that  are  authorized  by  the  Department 
to  provide  civilian  passenger  and/or 
cargo  scheduled,  nonscheduled  and 
charter  services  to  or  from  the  United 
State,  whether  performed  pursuant  to  a 
permit  or  exemption  authority. 
Operations  conducted  wholly  with  small 
aircraft  are  exempt  from  the 
requirements  of  this  part.  Where  the 
service  operations  involve  both  large 
and  small  aircraft,  only  the  large  aircraft 
services  must  be  reported. 

§  217.3    Reporting  requirements. 

(a)  Each  foregin  air  carrier  shall  file 
RSPA  Form  41  Schedule  T-lOO(f) 
"Foreign  Air  Carrier  Traffic  Data  by 
Nonstop  Segment  and  On-flight 
Market. "  All  traffic  statistics  shall  be 
compiled  in  terms  of  each  flight  stage  as 
actually  performed. 

(b)  The  traffic  statistics  reported  on 
Schedule  T-lOO(f)  shall  be  accumulated 
in  accordance  with  the  data  elements 
prescribed  in  §  217.5  of  this  part,  and 


thesii  data  elements  are  patterned  after 
those  "1  section  19-5  of  Part  241  of  this 
chapter. 

(c)  One  set  of  Form  41  Schedule  T- 
100(0  data  shall  be  rUed. 

(d)  Schedule  T-lOO(f)  shall  be 
subn-.itted  to  the  Department  within 
thirty  (3GJ  days  following  the  end  of 
each  reporting  month, 

(e)  Schedule  T-100(f]  shall  be  filed 
with  the  Research  and  Special  Programs 
Administration  at  the  address 
referenced  in  §  217.10  and  the  Appendix 
to  §217.10  of  this  part, 

§  217.4    Data  collected  (service  classes). 

(a)  The  statistical  classifications  are 
designed  to  reflect  the  operating 
elements  attributable  to  each  distinctive 
class  of  service  offered  for  scheduled, 
nonscheduled  and  charter  service. 

(b)  The  service  classes  that  foreign  air 
carriers  shall  report  on  Schedule  T- 
100(fl  are: 

(1)  F    Scheduled  Passenger/Cargo 

(2)  G     Scheduled  All-Cargo 

(3)  L    Nonscheduled  Civilian 
Passenger/Cargo  Charter 

(4)  P     Nonscheduled  Civilian  All-Cargo 
Charter 

(5)  Q    Nonscheduled  Services  (Other 
than  Charter).  This  service  class  is 
reserved  for  special  nonscheduled 
cargo  flights  provided  by  a  few  foreign 
air  carriers  under  special  authority 
granted  by  the  Department. 

§  217.S    Data  collected  (data  elements). 

(a)  Within  each  of  the  service 
classifications  prescribed  in  §  217.4, 
data  shall  be  reported  in  applicable 
traffic  elements. 

(b)  The  statistical  data  to  be  reported 
on  Schedule  T-lOO(f)  are: 

(1)  Air  carrier.  The  name  and  code  of 
the  air  carrier  reporting  the  data.  The 
carrier  code  is  assigned  by  DOT.  The 
Office  of  Aviation  Information 
Management  (OAIM)  will  confirm  the 
assigned  code  upon  request;  OAIM's 
address  is  in  the  Appendix  to  §  217.10  of 
this  part. 

(2)  Reporting  period  date.  The  year 
and  month  to  which  the  reported  data 
are  applicable. 

(3)  Origin  airport  code.  This  code 
represents  the  industry  designator  as 
described  in  the  Appendix  to  §  217.10  of 
this  part.  A  common  private  industry 
source  of  these  industry  designator 
codes  is  the  Official  Airline  Guides 
(OAG).  Where  none  exists,  OAIM  will 
furnish  a  code  upon  request.  OAIM's 
address  is  in  the  Appendix  to  S  217.10  of 
this  part. 

(4)  Destination  airport  code.  This 
represents  the  industry  designator,  from 
the  source  described  in  §  217.5(b)(3J. 
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(5)  Service  class  code.  For  scheduled 
and  other  services,  the  applicable 
service  class  prescribed  in  $  217,4  of  this 
part  shall  be  reported. 

(6)  Aircraft  type  code.  This  code 
represents  the  aircraft  type,  as  specified 
in  the  Appendix  to  S  217.10  of  this  part. 
Where  none  exists,  OAIM  will  furnish  a 
code  upon  request 

(7)  Revenue  aircraft  departures 
performed  (Code  510).  The  number  of 
revenue  aircraft  departures  performed  in 
scheduled  service  and  extra  sections. 

(8)  Revenue  passengers  transported 
(Code  130).  The  total  number  of  revenue 
passengers  on  board  over  a  flight  stage, 
including  those  already  on  the  aircraft 
from  previous  flight  stages.  Includes 
both  local  and  through  passengers  on 
board  the  aircraft. 

(9)  Revenue  freight  transported 
(kilograms)  (Code  237).  The  volume, 
expressed  in  kilograms,  of  revenue 
freight  that  is  transported.  As  used  in 
this  part,  "Freight"  means  revenue  cargo 
other  than  passengers  or  mail. 

(10)  Total  revenue  passengers  in 
market  (Code  110).  The  total  number  of 
revenue  passengers  enplaned  in  a 
market,  boarding  the  aircraft  for  the  first 
time.  While  passengers  may  be 
transported  over  several  flight  stages  in 
a  multi-segment  market,  this  data 
element  (code  110]  is  an  unduplicated 
count  of  passengers  originating  within 
the  market 

(11)  Total  revenue  freight  in  market 
(kilograms)  (Code  217).  The  amount  of 
revenue  freight  cargo  (kilograms]  that  is 
enplaned  in  a  market  loaded  on  the 
aircarft  for  the  first  time. 

§  217.6    Extension  of  filing  Unw. 

(a)  If  circumstances  prevent  the  filing 
of  a  Schedule  T-100{f)  report  on  or 
before  the  due  date  prescribed  in  section 
22  of  part  241  of  this  chapter  and  the 
Appendix  to  9  217.10  of  this  part  ■ 
request  for  an  extension  must  be  filed 
with  the  Director,  Office  of  Aviation 
Information  Management. 

(b)  The  extension  request  must  be 
received  at  the  address  provided  in 

S  217,10  at  least  3  days  in  advance  of  the 
due  date,  and  must  set  forth  reasons  to 
justify  granting  an  extension,  and  the 
date  when  the  report  can  be  filed.  If  a 
request  is  denied,  the  air  carrier  must 
submit  the  required  report  within  5  days 
of  its  receipt  of  the  denial  of  extension. 

§217.7    Certification 

The  certification  for  RSPA  Form  41 
Schedule  T-100{f)  shall  be  signed  by  an 
officer  of  the  air  carrier  with  the 
requisite  authority  over  the  collection  of 
data  and  preparation  of  reports  to 
ensure  the  validity  and  accuracy  of  the 
reported  data. 


§  217.S    Repofting  procedurea. 

Reporting  guidelines  and  procedures 
for  Schedule  T-lOO(f)  are  prescribed  in 
the  Appendix  to  §  217.10  of  this  part. 

9  217.t    Waivers  from  reporting 
requirements. 

(a)  A  waiver  from  any  reporting 
requirement  contained  in  Schedule  T- 
100(f)  may  be  granted  by  the 
Department  upon  its  own  initiative,  or 
upon  the  submission  of  a  written  request 
of  the  air  carrier  to  the  Director,  Office 
of  Aviation  Information  Management 
when  such  a  waiver  is  in  the  public 
interest. 

(b)  Each  request  for  waiver  must 
demonstrate  that  Existing  peculiarities 
or  unusual  circumstances  warrant  a 
departure  from  the  prescribed  procedure 
or  technique;  a  specifically  defined 
alternative  procedure  or  technique  will 
result  in  substantially  equivalent  or 
more  accurate  portrayal  of  the 
operations  reported;  and  the  application 
of  such  alternative  procedure  will  not 
adversely  affect  the  uniformity  in 
reporting  applicable  to  all  air  carriers. 

§  217.10    Instructiona 

(a)  Foreign  air  carriers  shall  submit 
Form  41  Schedule  T-100(f]  on  either 
floppy  discs  produced  on 
microcomputers  or  on  other  ADP  media, 
such  as  magnetic  tape,  or  hardcopy 
reports. 

(b)  The  detailed  instructions  for 
preparing  Schedule  T-100(f)  are 
contained  in  the  Appendix  to  this 
section.  Blank  copies  of  Schedule  T- 
100(f]  are  available  from  the  Office  of 
Aviation  Information  Management 
DAI-1,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  St..  SW., 
Washington,  DC  20590. 

APPENDIX  to  Section  217.10  of  14  CFR  Part 
217 — Instructions  to  Foreign  Air  Carriers  for 
Reporting  Traffic  Data  on  Form  41  Sdiedule 
T-lOO(f) 

(a)  General  instructions. 

(1)  Description.  Form  41  Schedule  T-100(n 
provides  flight  stage  data  covering  both 
passenger/cargo  and  all  cargo  operations  in 
scheduled  and  nonscheduled  services.  The 
schedule  is  used  to  report  all  flights  which 
serve  points  in  the  United  States  or  its 
territories  as  defined  in  this  part. 

(2)  Applicability.  Each  foreign  air  carrier 
holding  a  402  permit,  or  exemption  authority, 
and  operating  aircraft  with  seating 
configurations  of  more  than  sixty  seats  and/ 
or  available  capacity  (payload  of  passengers 
and  cargo)  of  more  than  18.000  pounds  shall 
file  Form  41  Schedule  T-lOO(r).  Reference  to 
402  is  to  section  402  of  the  Federal  Aviation 
Act  of  1958.  as  amended  (FAAct). 

(3)  Address  for  filing  reports:  Data 
Administration  Division.  DAI-2.  Room  4125, 
Office  of  Aviation  Information  Manngement, 
Research  and  Special  Programs 


Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW„ 
Washington.  DC  20590. 

(4)  Piling  period.  Fonn  41  Schedule  T-100(f) 
shall  be  filed  monthly  and  is  due  at  the 
Department  thirty  (30)  days  following  the  end 
of  the  reporting  month  to  which  the  data  are 
applicable. 

(5)  Numt)er  of  copies.  A  single  set  of  legible 
Form  41  Schedule  T-lQO(f)  data  and 
certification  shall  be  submitted. 

(6)  Foreign  air  carrier  certification.  Each 
foreign  air  carrier  shall  submit  a  certification 
statement  (illustrated  at  the  end  of  this 
Appendix)  as  an  integral  part  of  each 
monthly  Schedule  T-100(f).  as  prescribed  in 
{217.5  of  this  part. 

(7)  Alternative  filing  on  Automatic  Data 
Processing  (AOP)  media.  Foreign  air  carriers 
are  encouraged  to  use  ADP  equipment  to 
reduce  the  manual  eRort  of  preparing 
Schedule  T-100(f).  Foreign  air  carriers  may 
use  the  floppy  disk  medium.  ADP  submission 
requirements  for  floppy  discs  are  prescribed 
in  paragraph  (0- 

(b)  Preparation  of  Form  41  Schedule  T- 
100(f): 

(1)  Explanation  of  nonstop  segments  and 
on-flight  markets.  There  are  two  basic 
categories  of  data,  one  pertaining  to  nonstop 
segments  and  the  other  pertaining  to  on-flight 
markets.  For  example,  the  routing  (A-B-C-D) 
consists  of  three  nonstop  segment  records  A- 
B,  B-C  and  C-D,  and  six  on-flight  market 
records  A-B,  A-C:.  A-D.  B-C.  B-D,  and  C-D. 

(2)  Guidelines  for  reporting  a  nonstop 
segment.  A  nonstop  segment  is  reported 
when  one  or  both  points  are  in  the  United 
States  or  its  territories.  These  data  shall  be 
merged  with  that  for  all  of  the  other 
reportable  nonstop  operations  over  the  same 
segment.  Nonstop  segment  data  must  be 
summarized  by  aircraft  type,  under 
paragraph  (h)(1).  and  class  of  service, 
paragraph  (gKlHv). 

(3)  Rules  for  determining  a  reportable  on- 
flight  market.  On-flight  markets  are 
reportable  when  one  or  both  points  are 
within  the  U.S.,  with  the  following 
exceptions:  (i)  Do  not  report  third  country  to 
U.S.  markets  resulting  from  flight  itineraries 
which  serve  a  third  country  prior  to  a 
homeland  point  in  flights  passing  through  the 
homeland  bound  for  the  U.S.:  and  (ii)  do  not 
report  U.S.  to  third  country  markets  resulting 
from  itineraries  serving  third  country  points 
sot>8equenl  to  a  homeland  point  in  flights 
outbound  from  the  U.S.  and  passing  through 
the  homeland.  In  reporting  data  pertaining  to 
these  two  exceptions,  the  traffic  moving  to  or 
from  the  U.S.  relating  to  the  applicable  prior 
or  subsequent  third  countries  (referred  to  as 
"behind"  or  "l)eyond"  trafRc)  is  to  be 
combined  with  the  applicable  foreign 
homeland  gateway  point,  just  as  though  the 
traffic  were  actually  enplaned  or  deplaned  at 
the  homeland  gateway,  without  disclosure  of 
the  actual  prior  or  subsequent  points. 
Applicable  flights  are  illustrated  in  examples 
(6)  and  (7)  under  paragraph  (c). 

(c)  Examples  of  flights.  Following  are  some 
typical  flight  itineraries  that  show  the 
reportable  nonstop  segment  and  on-flight 
market  entries.  The  carrier's  homeland  is  the 


UMI 
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key  factor  in  determining  which  on-flight 
markets  are  reportable. 

(1)  SQ  night  #  11  LAX— NRT— SIN.  This  is 
an  example  of  a  flight  with  an  intermediate 


foreign  country.  It  is  not  necessary  to  report 
anything  on  the  NRT— SIN  leg. 
S(3 — Singapore  Airlines 
LAX— Los  Angeles,  USA 


NRT — ^Tokyo-Narita.  Japan 
SIN — Singapore.  Singapore 


A-3— Airport  code 

A-4— 
Airport 
code 

A-S — Service  class  (rrtark  an 

By  aircraft  type— 

1 1 ' 

Sum  of  an  aircraft 
types— 

F 

G 

L 

P 

Q 

B-1  — 

Aircraft 

type  code 

B-2- 
Revenue 
aircraft 
depar- 
tures 

B-3- 

Revenue 

passerv 

gon 

transport- 
ed 

B-4— 
Revenue 
freight 
transport- 
ed (kg) 

C-1- 
Total 
revenue 
passen- 
gers in 
market 

C-2— 

Origin 

Desti- 
nation 

Total 

revenue 

freight  in 

market 

(kg) 

LAX                           - 

NRT 
SIN 

X 
X 

8161 

12 

2400 

4800 

400 
2000 

500 

4300 

(2)  SQ  flight  #15  LAX—  HNL—  TPE—  SIN. 
This  is  an  example  of  two  U.S.  points,  an 
intermediate  third  country,  and  a  homeland 
point.  Information  is  reportable  on  only  the 


on-flight  markets  and  nonstop  segments  that 
consist  of  one  or  both  U.S.  points. 
SCJ — Singapore  Airlines 
LAX— Los  Angeles,  USA 


HNI^Honolulu.  USA 
TPE — Taipei,  Taiwan 
SIN — Singapore,  Singapore 


A-3— Airport  code 

A-4— 
Airport 
code 

A-5— Service  dass  (Mark  an 

X) 

By  aircraft  type— 

Sum  of  all  aircraft 
types— 

B-1- 

Acft  type 

code 

8-2- 
Revenue 
aircraft 
depar- 
tures 

B-3— 
Revenue 
passen- 
gers 
transport- 
ed 

B-4— 
Revenue 

freight 
transport- 
ed (kg) 

F 

G 

L 

P 

Q 

C-1  — 
Total 
revenue 
passerv 
gers  in 
market 

C-2— 

Origin 

Destin- 
ation 

Total 

revenue 

freight  in 

market 

(kg) 

LAX                   

HNL 
TPE 
SIN 
TPE 
SIN 

X 
X 
X 
X 
X 

8161 

12 

2700 

5300 

0 

700 

2000 

1200 

1000 

0 

1  AV 

1300 

1  AY 

4000 

HNL       - 

8161 

12 

2200 

6800 

800 

6000 

(3)  LB  flight  #  902  LPB-VVI-MAO-CCS- 
MIA.  This  flight  serves  two  homeland  points 
and  two  different  foreign  countries  before 
terminating  in  the  U.S.  Nonstop  segment 
information  is  required  only  for  the  nonstop 
segment  involving  a  U.S.  point.  On-flight 
market  information  is  required  in  4  of  the  10 


markets,  LPB-MIA  and  WI-MIA,  since  these 
involve  homeland  and  U.S.  points;  MAO-MIA 
is  necessary  to  show  traffic  carried  into  the 
U.S.,  and  CCS-MIA  for  the  same  reason,  and 
also  because  in  all  cases  where  a  nonstop 
segment  entry  is  required,  a  corresponding 
on-flight  market  entry  must  also  be  reported. 


LB — Lloyd  Aero  Boliviano 

LPS— La  Paz,  Bolivia 

Wl— Santa  Cruz-Viru  Vim,  Bolivia 

MAO — Manaus,  Brazil 

CCS — Caracas,  Venezuela 

MIA— Miami.  USA 


A-3— Airport  code 

A-4— 
Airport 
code 

A-5- 

-Service  class  (mark  an 

By  aircraft  type— 

Sum  of  all  aircraft 
types— 

«; 

B-1— 

Acft  type 

code 

B-2— 
Revenue 
aircraft 
depar- 
tures 

B-3— 
Revenue 
passen- 
gers 
transport- 
ed 

B-4— 
Revenue 

freight 
transport- 
ed (kg) 

F 

G 

L 

P 

Q 

C-1— 
Total 
revenue 
passerv 
gers  in 
market 

C-2— 

Origin 

DesU- 
nation 

Total 

revenue 

freight  in 

market 

(kg) 

CCS                          

MIA 
MIA 
MIA 
MIA 

X 
X 
X 
X 

8161 

31 

6900 

71000 

0 
1100 
4000 
1000 

0 

1  PR 

20000 

30000 

12000 

(4)  LY  flight  #005  TLV-AMS-ORD-LAX. 
This  flight  serves  a  single  foreign  intermediate 
point  and  two  U.S.  points  after  its  homeland 
origination.  The  information  on  the  TLV-AMS 
leg  is  not  reportable. 

LY— El  Al  Israel  Airiines 
TLV— Tel  Aviv,  Israel 
AMS^Amsterdam,  Netherlands 
ORD— Chicago,  USA 
LAX— Los  Angeles,  USA 
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A-3 — Airport  code 


Origin 


AMS.. 
TLV... 
TLV... 
ORD.. 
AMS. 


A-4— 
Airport 
code 


Oesti- 
rution 


ORD 
.  ORD 
LAX 
LAX 
LAX 


A-5— Service  dass  (mark  an 
») 


By  aircraft  typo 


B-1— 

Acft.  typo 

code 


8161 


8161 


B-2— 
Revenue 
aircraft 
depar- 
tures 


B-3- 
ReverHje 
passen- 
gers 
transport- 
ed 


350 


150 


Revenue 
freight 

trartsport- 
ed(kg) 


10000 


4500 


Sum  ol  all  arcrsfl 
types— 


C-1  — 
Total 
reverxie 
passerv 
gersm 
market 


SO 

ISO 

125 

0 

25 


C-2— 

Total 

revenue 

freighl  in 

market 

(kg) 


1500 
4000 
3000 
0 
1500 


(5)  QF  flight  #25  SYD— BNE— CNS— 
HNL— YVR.  This  flight  serves  three 
homeland  points,  a  U.S.  point,  and  a 
subsequent  third  country.  Nonstop  segment 
information  is  required  on  the  respective  legs 
into  and  out  of  the  United  States.  All  on-flight 


market  entries  involving  the  U.S.  point  HNL 
are  also  required.  Data  are  not  required  on 
the  homeland  to  homeland  markets,  or  the 
homeland — third  country  markets. 
QF — Qantas  Airways  (Australia) 


SYD — Sydney,  Australia 
BNE — Brisbane,  Australia 
CNS — Cairns,  Australia 
HNL— Honolulu.  USA 
YVR — Vancouver,  Canada 


A-3^Airport  code 

A-4— Airport 
code 

A-5 — Service  dass  (mark  an  x) 

By  aircraft  type 

Sum  of  aa  ar  craft 

F 

G 

L 

P 

Q 

B-1  — 

Acft.  type 

code 

T 
1 

B-4— 
Revenue 

transport- 
ad  (kg) 

types 

Origin 

Destin. 

B-2- 
Revonue 
aircraft 
depar- 
tures 

B-3— 

RevofKie 
freight 
transport- 
ed 

C-1- 
Total 
reverue 
passerv 
gers  n 
martlet 

C-2— 

Total 

revenue 

fretghlin 

market 

(kg) 

CNS „ 

HNL 
HNL 
HNL 
YVR 

X 
X 

X 
X 

8161 

S 

2200 

41000 

Aftn                a/w\ 

SYD „.. 

600 
600 
150 

10000 

Bf 
Hf 

IB 

r "■ 

"  ~75o' 

15700 

9000 
1700 

*JL 

8161 

S 

(6)  JL  flight  #002  HKC;— NRT— SFO.  This 
flight  originates  in  a  third  country  prior  to  the 
homeland.  No  data  is  required  on  the  HKG- 
NRT  leg.  but  the  HKG-SFO  passengers  and 
cargo  shall  be  shown  as  enplaneroents  in  the 


NRT-SFO  on-flight  market  entry.  These 
volumes  are  iiKluded  by  definition  in  the 
passenger  and  cargo  transported  volumes  of 
the  NRT-SFO  nonstop  segment  entry. 


JL — Japan  Air  Lines 
HKCJ — Hong  Kong,  Hong  Kong 
NRT — Tokyo-Narita,  Japan 
SFO— San  Francisco,  USA 


A-3— Airport  code 

A-4 — Airport 
code 

A-5 — Service  dass  (mark  an  x) 

By  aircraft  type 

Sum  o4  al  aircraA 

) 

F 

G 

L 

P 

Q 

B-1- 

Acft  type 

code 

B-2— 

Revenue 
aircraft 
depar- 
tures 

8^3- 

Revenue 
passerv 

gers 
transport- 
ed 

B-4- 

Revenue 
freight 

transport- 
ed (kg) 

types 

Origin 

Destia 

C-1— 
Total 
revenue 
passerv 
gersm 
market 

C-2- 

ToM 

revenue 

freight  in 

market 

(kg) 

NF 

U 

SFO 

X 

8161 

3              i9nn 

18000 

1200 

18000 

(7)  JL  flight  #  001  SFO-NRT-HKG.  This 
flight  is  the  reverse  sequence  of  flight  #  002 
above;  it  requires  a  nonstop  segment  entry 
covering  SFO-NRT,  and  a  single  on-flight 
market  entry  also  for  SFO-NRT.  In  this  case. 


the  on  flight  trafflc  enplaned  at  SFO  and 
destined  for  HKC,  a  beyond  homeland  point, 
shall  be  included  in  the  SFO-NRT  entry;  a 
separate  SFO-HKG  entry  is  not  required. 


JL — Japan  Air  lines 
SFO— San  Francisco,  USA 
NRT — Tokyo-Narita,  Japan 
HKG— Hong  Kong,  Hong  Kong 


A-3— Airport  code 

A-4— Airport 
code 

A-5— Service  class  (mark  an  x) 

By  aircraft  type 

Sum  of  all  aircraft 

Origin 

F 

G 

L 

P 

Q 

B-1  — 

Acft.  type 

code 

B-2— 
Revenue 
aircraft 
depar- 
tures 

B-3- 
Hevonue 
passen- 
gers 
transport- 
ed 

B-4- 

Revenue 
freight 

transport- 
ed (kg) 

types 

Destin. 

C-1- 

Total 
revenue 
passerv 
gersm 
market 

C-2— 
Total 

revenue 
ireigmin 

market 
(kg) 

SF 

0  

fWT 

X 

8161 

1 

400 

20000 

400 

20000 

46298 


Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16.  1988  /  Rules  and  Regulations 


(8)  BA  night  #  5  LHR-ANC-NRT-OSA. 
This  example  contains  a  single  homeland 
point  and  a  single  U.S.  point  followed  by  two 
third  country  points.  It  is  necessary  to  report 
the  nonstop  segments  into  and  out  of  the  U.S., 


and  all  three  of  the  on-flight  markets  which 

have  the  U.S.  point  ANC  as  either  an  origin  or 

destination. 

BA— British  Airways 


LHR — London,  England 
ANC— Anchorage,  USA 
NRT— Tokyo-Narita,  Japan 
OSA — Osaka,  Japan 


A-3— Airport  code 

A-4— Airport 
code 

A-5— Service  class  (mark  an  x) 

By  aircraft  type 

Sum  of  all  aircraft  types 

1 1 

F 

G 

L 

P 

O 

B-1— 

Acft.  type 

code 

B-2— 
Revenue 
aircraft 
depar- 
tures 

B-3— 
Revenue 
passerv 

gers 
transport- 
ed 

B-4— 
Revenue 
freight 
transport- 
ed (kg) 

C-1- 
Total 
revenue 
passen- 
gers in 
market 

C-2— 

ORIGIN 

DESTIN 

Total 

revenue 

freight  in 

market 

(kg) 

LHR                

ANC 
NRT 
OSA 

X 
X 
X 

8161 
8161 

10 
10 

3000 
3150 

50000 
55000 

100 
100 
150 

1000 
2500 
1500 

ANC 

ANC 

(d)  Provisions  to  reduce  paperwork: 

(1)  Nonstop  Segment  Entries.  The  flight 
stuge  data  applicable  to  nonstop  segment 
entries  must  be  summarized  to  create  totals 
by  aircraft  equipment  type,  within  service 
class,  within  pairs-of-points. 

(2)  On-flight  Market  Entries.  The  applicable 
on-flight  market  entries  shall  be  summarized 
to  create  totals  by  service  class  within  pair- 
ofpoints. 

(e)  Preparation  of  hard  copy  Schedule  T- 

100(f): 

(1)  Section  A — Indicative  and  flight  pattern 
information.  A  copy  of  Schedule  T-lOOlf)  is 
shown  al  the  end  of  this  Appendix.  Section  A 
defines  the  origin  and  destination  points  and 
the  service  class  code  to  which  the  nonstop 
segment  data  in  Section  B  and  the  on-flight 
market  data  in  Section  C  are  applicable. 
Section  A  information,  along  with  the  carrier 
code  and  report  date,  must  be  included  on 
each  schedule. 

(2)  Section  B — Nonstop  segment 
information.  Section  B  of  the  schedule  is  used 
for  reporting  nonstop  segment  information  by 
aircraft  type.  To  reduce  the  number  of 
schedules  reported,  space  is  provided  for 
including  data  on  multiple  different  aircraft 
types.  Similarly,  the  on-flight  market  section 
has  been  included  on  a  single  Schedule  T- 
100(f).  along  with  the  nonstop  segment  data, 
rather  than  on  a  separate  schedule. 

(3)  Section  C— On-flight  market 
information.  Section  C  of  the  schedule  is  used 
for  reporting  on-flight  market  data.  There  will 
always  be  an  on-flight  market  that 


corresponds  to  the  nonstop  segment.  Because 
the  on-flight  market  data  are  reported  at  the 
service  class  level  rather  than  by  aircraft 
type,  a  specific  flight  may  produce  more  on- 
flight  markets  than  nonstop  segments,  (see 
examples  in  paragraph  (c)  of  this  Appendix), 
resulting  in  data  reported  in  sections  A  and  C 
only. 

(f)  ADP  media  reports: 

(1)  ADP  report  format.  A  foreign  air  carrier 
may,  in  accordance  with  the  following 
guidelines,  use  personal  computers  (and  in 
some  cases  mainframe  or  minicomputers)  to 
report  Schedule  T-100(n  data. 

(i)  Reporting  medium.  ADP  data 
submission  of  T-lOO(f)  information  must  be 
on  IBM  compatible  floppy  disk,  including 
diskettes,  floppy  disks,  or  flexible  disks.  The 
particular  type  of  acceptable  minidisk  is  5 'A 
inch,  double-sided/double  density,  with  a 
capacity  of  approximately  360,000  characters 
of  data  (360K).  Carriers  using  mainframe  or 
minicomputers  shall  download  (transcribe) 
the  data  to  the  required  floppy  disk.  Carriers 
wishing  to  use  a  different  ADP  procedure 
must  obtain  written  approval  to  do  so  from 
the  Director,  OAIM,  under  the  waiver 
provisions  in  S  217.9  of  this  part.  Requests  for 
approval  to  use  alternate  methods  must 
disclose  the  proposed  data  transmission 
methodology. 

(ii)  File  characteristics.  OAIM  files  are 
reported  in  ASCII  delimited  format, 
sometimes  called  Data  Interchange  Format 
(DIF).  This  form  of  recording  data  provides 
for  variable  length  fields  (data  elements) 


which,  in  the  case  of  alphabetic  data,  are 
enclosed  by  quotation  marks  ( ')  and 
separated  by  a  comma  (,);  numeric  data 
elements  are  recorded  without  editing 
symbols  and  separated  by  a  comma.  The 
data  is  identified  by  its  juxtapositinn  within  a 
given  record.  Each  record  submitted  by  an  air 
carrier  shall  contain  the  specified  number  of 
data  elements  all  of  which  must  be 
juxtapositionally  correct. 

(iii)  Schedule  T-lOO(f)  record  layout.  Each 
minidisk  record  shall  consist  of  data  fields  for 
recording  a  maximum  of  eleven  (11)  elements. 
The  order  and  description  of  the  data  fields 
are  as  follows: 

(1).  Carrier  code:  Alphanumeric 
(2).  Report  date:  Numeric 
(3).  Origin  airport:  Alphabetic 
(4).  Destination  airport:  Alphabetic 
(5).  Service  class  code:  Alphabetic 
(6).  Aircraft  type  code:  Numeric 
(7).  Aircraft  departures  performed:  Numeric 
(8).  Revenue  passengers  transported:  Numeric 
(9).  Revenue  freight  transported:  Numeric 
(10).  Total  revenue  passengers  in  market: 

Numeric 
(11).  Total  revenue  freight  in  market:  Numeric 

(A)  Fields  numbered  1  through  11  must 
always  be  provided.  Therefore,  enter  a  zero 
(0)  or  space  when  there  is  no  reportable  data 
for  a  given  element.  See  paragraph  (g)(1) 
through  (g)(3)  for  a  detailed  definition  of  each 
data  element. 

(B)  The  following  are  sample  disk  records: 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Sample  No  1 

Sample  No  2 

Sample  No  3 

Sample  fto  4 

"CCC" 
"CCC" 

"CCC" 
"CCC" 

8701 
8701 
8701 
8701 

•JFK" 
•JFK" 
"JFK" 
•JFK^' 

"LHR" 
"LHR" 
"LHR-- 
"LHR" 

"F" 
••F" 

•F" 

8161 

6901 

7102 

0 

29 

299 

299 

0 

59 

599 

0 

0 

69 

0 

599 

0 

79 

0 

0 

699 

89 

0 

799 

799 

Sample  No.  1  represents  a  full  record,  using 
the  applicable  fields  for  reporting  both  the 
nonstop  segment  (6  through  9)  and  the  on- 
flight  market  information  (10  and  11).  The 
service  class  is  ""F"  indicating  scheduled 
passenger/cargo  service;  the  aircraft  type 
code  is  8161;  the  816  indicates  a  Boeing  747- 
100,  and  the  1  in  the  units  position  indicates 
the  standard  "passengers-above  and  cargo- 
below"  configuration. 


Sample  No.  2  contains  nonstop  segment 
information  only.  It  is  needed  in  this  example 
to  report  the  volumes  transported  on  the 
same  nonstop  segment,  but  with  a  second 
aircraft  type. 

Sample  No.  3  contains  nonstop  segment 
and  on-flight  market  information  for  the  same 
points,  but  for  another  service  class  (code 
letter  "G"  indicates  all-cargo  service).  Also, 
the  units  position  of  aircraft  type  is  a  2. 


indicating  a  cargo  cabin.  Field  numbers  8  and 
10  are  for  reporting  passengers.  In  this  case 
both  contain  a  zero,  indicating  no  passengers, 
while  at  the  same  time  maintaining  the 
required  juxtaposition. 

Sample  No.  4  shows  the  reporting  of  only 
on-flight  market  information  for  a  pair-of- 
points  for  which  there  is  no  corresponding 
nonstop  segment  information. 


Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16.  1988  /  Rules  and  Regulations   46299 


(2)  External  labeling  requirements:  Physical 
label.  The  following  data  must  be  clearly 
printed  on  a  label  affixed  to  the  minidisk  or 
its  container. 

Carrier  Name 

Carrier  code  (as  prescribed  by  DOT,  RSPA, 

OAIM) 
File  identification  =  ■•T-IOO(F)  DATA' 
Report  date  (year,  month  to  which  data 

applies) 

(3)  Collating  sequence,  optional.  If 
practical,  the  records  should  be  sorted  by 
origin  and  destination  airport  codes,  service 
class,  and  aircraft  type.  However,  the 
sequence  is  optional.  Data  may  be  submitted 
in  any  sequence  including  random. 

(4)  Summarization.  See  summarization 
rules  as  specified  in  paragraph  (d)(1). 

(g)  Data  element  definitions: 

(1)  Service  pattern  information. 

(i)  Line  A-1  Carrier  code.  Use  the  carrier 
code  established  by  the  Department.  This 
code  is  provided  to  each  carrier  in  the  initial 
reporting  letter  from  the  Office  of  Aviation 
Information  Management  (OAIM).  If  there 
are  any  questions  about  these  codes,  contact 
the  OAIM  Data  Administration  Division  at 
the  address  in  paragraph  (a)(3)  of  this 
Appendix. 

(ii)  Line  A-2  Report  date.  This  is  the  year 
and  month  to  which  the  data  are  applicable. 
For  example.  8901  indicates  the  year  1989, 
month  of  January. 

(iii)  Line  A-3  Orgin  airport  code.  This  is  the 
departure  airport,  where  an  aircraft  begins  a 
flight  segment,  and  where  the  passengers 
originate  in  an  on-flight  market.  Use  the  3- 
letter  a)de  from  the  City/Airport  Codes 
section  of  the  Official  Airline  Guide 
Worldwide  Edition.  If  no  3-letter  code  is 
available,  OAIM  will  assign  one;  the  address 
is  in  paragraph  (a)(3)  of  this  Appendix. 

(iv)  Line  A-4  Destination  airport  code.  This 
is  the  arrival  airport,  where  an  aircraft  stops 
on  a  flight  segment,  and  where  passengers 
deplane  (get  off  the  flight)  after  reaching  their 
destination  in  a  market.  Use  the  3-letter  code 
from  the  source  described  in  paragraph 
(g)(l)(iii)  of  this  Appendix. 

(v)  Line  A-5  Service  class  code.  Select  one 
of  the  following  single  letter  codes  which 
describes  the  type  of  service  being  reported 
on  a  given  flight  operation. 
F  =  Scheduled  Passenger/cargo  Service 
G  =  Scheduled  All-cargo  Service 
L  =  Nonscheduled  Civilian  Passenger/Cargo 

Charter 
P  =  Nonscheduled  Civilian  All-Cargo 

Charter 
Q  =  Nonscheduled  Services  (Other  than 
1       Charter) 

(2)  Nonstop  segment  information: 

(i)  Line  b-1  Aircraft  type  code.  Use  the  four 
digit  numeric  code  prescribed  in  paragraph 


(h)(1)  of  this  Appendix.  If  no  aircraft  type 
code  is  available.  OAIM  will  assign  one.  The 
address  is  in  paragraph  (a)(3)  of  this 
Appendix. 

(ii)  Line  B-2  Aircraft  departures  performed. 
This  is  the  total  number  of  physical 
departures  performed  with  a  given  aircraft 
type,  within  service  class  and  pair-of-points. 
For  information  concerning  joint  service 
operations,  refer  to  $  217.12. 

(iii)  Line  B-3  Revenue  passengers 
transported.  This  is  the  total  number  of 
revenue  passengers  transported  on  a  given 
nonstop  segment.  It  represents  the  total 
number  of  revenue  passengers  on  board  over 
the  segment  without  regard  to  their  actual 
point  of  enplanement. 

(iv)  Line  B-4  Revenue  freight  transported. 
This  item  is  the  total  weight  in  kilograms  (kg) 
of  the  revenue  freight  transported  on  a  given 
nonstop  segment  without  regard  to  its  actual 
point  of  enplanement. 

(3)  On-flight  market  information: 
(i)  Line  C-1  Total  revenue  passengers  in 
market.  This  item  represents  the  total  number 
of  revenue  passengers,  within  service  class, 
that  were  enplaned  at  the  origin  airport  and 
deplaned  at  the  destination  airport. 

(ii)  Line  C-2  Total  revenue  freight  in 
market.  This  item  represents  the  total  weight 
in  kilograms  (kg)  of  revenue  freight  enplaned 
at  the  origin  and  deplaned  at  the  destination 
airport. 

(h)  Aircraft  type  codes  and  carrier  codes. 
These  codes  are  effective  as  of  the  date  of 
issuance.  Thereafter,  as  the  carriers  or  their 
equipment  types  change,  additional  codes 
will  be  assigned.  The  Department  may  update 
these  codes  by  Reportmg  Directives  from  the 
Office  of  Aviation  Information  Management. 
If  there  are  any  questions  about  these  codes, 
contact  the  OAIM  Data  Administration 
Division  on  (202)  366-4391. 

(1)  Aircraft  type  codes.  The  aircraft  type 
code  is  made  up  of  four  positions,  in  the 
format  'TTTx"  where  'TTT"  indicates  the 
aircraft  type  code  as  shown  in  the  table 
below,  an  "x"  indicates  cabin  configuration. 
Each  code  must  include  the  cabin 
configuration  (a  fourth  position),  as  follows: 
A  numeric  "1"  indicates  a  normal  passenger/ 
cargo  aircraft  configuration  with  passengers 
on  the  main  deck  and  cargo  below;  a  "2" 
indicates  all-cargo  (freighter);  and  a  "3" 
indicates  a  main  deck  configuration  that 
includes  separate  compartments  for  both 
cargo  and  passengers. 

Aircraft  Type  Name  and  Aircraft  Type  Code 

Aerospatiale  Caravelle  SE-210 680x 

Aerospatiale-British  Aerospace  (SSC- 

BAC)  Concorde 875x 

Airbus  Industrie  Euro  Airbus  A300- 

B4 690x 


Airbus  Industrie  A31O-200 692x 

Airbus  Industrie  A310-300 693x 

Airbus  Industrie  A32O-2O0 e94x 

Airbus  Industrie  Euro  Airbus  A300- 

B2 695x 

Aviation  Traders  ATL-98  Carvair 222x 

Boeing  707-100 800x 

Boeing  720 812x 

Boeing  727-100 71  Ox 

Boeing  727-lOOC-QC 711x 

Boeing  727-200 715x 

Boeing  737-100/200 620x 

Boeing  737-300 619x 

Boeing  737-200C 621x 

Boeing  747F 820x 

Boeing  747C 818x 

Boeing  747-100 816x 

Boeing  747-300  SUD 819x 

Boeing  747-200 817x 

Boeing  747SP a22x 

Boeing  757-200 622x 

Boeing  767-200 625x 

Boeing  767-300 626x 

British  Aerospace  (BAC)  One-Eleven 

BAC-1-11-400 eiox 

British  Aerospace  (Hawker  Siddeley) 

Trident 780x 

British  Aerospace  (Hawker  Siddeley) 

Comet-4 781x 

British  Aerospace  146  BAE-146-100 866x 

Canadair  Cl^-*4D 520x 

Convair  CV-540 420x 

Convair  CV-990 830x 

Dassaull-Breguet  Mercure 682x 

Dassault-Breguet  Mystere-Falcon 681x 

DeHavilland  Dash-Eight  DHC-8 4a3x 

Fokker-VFW  F2a  Fellowship  F-28- 

4000/6000 602x 

IlyushinIL62 888x 

IlyushinlLaa 889x 

Lockheed  Electra  L-188A-08/188C 550x 

Lockheed  LlOll  L-lOia-llOO/200 760x 

Lockheed  LlOl  1-500  Tristar 765x 

McDonnell  Douglas  DC4/C54 210x 

McDonnell  Douglas  DC6 216x 

McDonnell  Douglas  DC7 225x 

McDonnell  Dougjas  DClO-10 730x 

McDonnell  Douglas  DC8-10 840x 

McDonnell  Douglas  DCa-50F B50x 

McDonnell  Douglas  DC&-71 860x 

McDonnell  Douglas  DC8-63F 852x 

McDonnell  Douglas  DC9-10 630x 

McDonnell  Douglas  DC9-30 640x 

McDonnell  Douglas  DC9-50 650x 

McDonnell  Douglas  DC»-15F 635x 

McDonnell  Douglas  MD-80 655x 

(2)  Foreign  air  carrier  name  and  DOT  code. 
Each  reporting  air  carrier,  based  upon 
authority  granted  by  the  Department,  will  be 
advised  of  its  reporting  requirements  by 
letters  of  instruction  from  the  Office  of 
Aviation  Information  Management  (OAIM). 


Foreign  air  carrier 


Aer  Turas  Teoranta 

Aer  Lingus  P.L.C 

AeroPeru— Empressa  the  Tran.  Aer.  del  Peru.. 

Aeros  Transportes  Panamenos 

GDIAS— Aeroflot  Soviet  Airlines 

Aerolineas  Argentines 

Aerolineas  CJominicanas,  S.A 

Aerolineas  Fl  Salvador,  S.A. 

Aeromar,  C.  Por  A ~ 


Code 


Homelarxl 


QTQ 

Ireland. 

El 

Ireland. 

DPL 

Peru 

ATQ 

Panama. 

SU 

USSR. 

AR 

Argentina. 

YU 

Dominican  Reputilic 

SZQ 

El  Salvador. 

ABQ 

Dominican  Republic 
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Foreign  air  carrier 


Aeronaves  del  Peru _ 

Aerotranspoftes  Errtre  Rios 

Aereo  Transport  Italiani— A.T.I.-S.p.A. . 

Aeroservicios  Equatorianos,  C.A 

Aerotoors  Dommicanos,  C.  per  A. 

Avianca— Aarovias  Nac.  de  Colombia. . 

Avensa— Aerovias  Venezolanas 

Air  Afnqoe - 

A»  Canada 

SAFA— A»  Charter 

Air  Europe 

Air  France - 

Air  Harti,  S.A 

A»  India _ 

A»  Jamaica  Limited — - 


Code 


Homeland 
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Air  Nauru.. 


Air  New  Zealand.. 


Air  Niugini 

Air  Ontario . — - 

Air  Pacific 

Air  Panama  Intemaciooal,  S>. ~ 

Alitalia— Unee  Aree  Italians 

ANA— All  Nippon  Atfways  Co..  Ltd.. — 

ALM  Dutch  Antillean  Airlines — 

Anglo  Airlines ..._ _ 

Andes  Airlines 

APA  International  Air.  S.A. 


ADO 

RSO 

BM 

EOQ 

RTQ 

AV 

VE 

RK 

AC 

AGO 

AE 
.  AF 
.  HJQ 

Al 

ON 
TE 
.  PX 
.  GX 
FJ 
OP 
AZ 


Argo.  S.A. .._ 

AVIACO— Aviacion  Y  Comerdo 

Aviateca — Emprasa  Giuatemalteca... 

Bahamsair  Holdings  Ltd.- - 

Balair  Ag — 

Belize  Air  Intematiortal  Ltd. 


Bradley  Air  Service  d/b/a/  First  Air... 

British  Airtours  Limited — 

British  Ainways  PLC 

Caledonian  AUvwys/BCAL  Air_ 

British  Midland  Ainnfays  Limited 

BWIA— British  West  Indian  Aimwys.. 

CAAC— CJvH  Av.  Admin,  of  Chma 

Caicos  Carit)bean  Airways 

Canadian  Airlines  Int'l.  Ltd 

Cargolux  Airlines  Infl.,  S.A. 

Caribbean  Air  Cargo  Co.— Caricargo 

British  Caribbean  Airways 

Cathay  Pacific  Ainirays,  Ltd 

Cayman  Airways  Limited ~ 

C.L.T.M.  Airlines,  Inc.— Caraibische.. 

CAL— China  Airiines,  Ltd 

Conair 

COPA— Co.  Panamena  de  Aviacion 
Condor  Rugdienst 


DarvAir  Service*,  Ltd.  .._..i 

CDA— Dommicana  De  Aviacion.  Compania.. 

Ecuatoriana  de  Aviacion _ 

Egyptair - 

El  Al  Israel  Airlines  Ltd 

Faucett  Peruvian,  Compania  de  Aviacion .... 
Finnair  o/y. 


Garuda  liidonesn  Always — 

German  Cargo  Servic«s  GMBH.. 

Guyana  Airways  Corporation 

Haiti  Air  Freight  Infl - 

Hapag-Lloyd  Flug 

Heavylift  Cargo  Airlines  Ltd 

lt)eria  IntT  Air  Lines  of  Spain..... 


Icelandair -. 

Japan  Air  Lines  Company.  Ltd 

Japan  Air  System  (formerly  TOA  Domestic). 

Kar-Air  o/y - - 

KLM  Royal  Dutch  Airiines 

Korean  Air  Lines  Co.,  Ltd 

Kuwait  Airways  Corporation 

LACSA— Lineas  Aoroas  Constrricenses 

LADECO— Lir>ea  Aerea  del  Cobre 

LAN — Chile  Airiines 

Le  Pointe  Air 

Liat  (1974)  Limited 

LAV— Linea  Aerospostal  Venezolana 

Lineas  Aereas  Del  Caribe,  S.  A 

Lir>eas  Aereas  Paraguayas 


CSA— Czechoslovak  Airiines - - - 9*^ 


LM 

AZQ 

EDO 

7P 

AGO 

AO 

GV 

UP 

BBO 

ST 

7F 

BRQ 

BA 

BR 

BD 

BW 

CA 

OW 

CP 

CV 

DC 

TXQ 

CX 

KX 

CJQ 

O 

SIO 

CM 

DFQ 


DA 
DO 
EU 
MS 
LY 
CF 
AY 
.  GA 
GE 
GY 
HAI 
HAQ 
HLQ 
IB 
Fl 
JL 
JO 

KR 

KL 

KE 

KU 

LR 

UC 

LA 

LEO 

LI 

LV 

LAO 

LPQ 


Peru. 

Argentina. 

Italy. 

Ecuador. 

Dominican  Republic. 

Colomt>ia. 

Venezuela. 

to  African  nations. 

Canada. 

France. 

United  Kingdom. 

France. 

Haiti. 

India. 

Jamaica. 

Nauai. 

New  Zealand. 

Papua  New  Guinea 

Canada. 

Fiji. 

Panama. 

Italy. 

Japan. 

Nettierlands- Antilles. 

United  Kingdom. 

Ecuador. 

Domninican  Republic. 

Dominican  Reputilic. 

Spain. 

Guatemala. 

Bahamas. 

Switzerland. 

Belize. 

Canada. 

United  Kingdom. 

United  Kingdom 

Umted  Kingdom. 

United  Kingdom. 

Trinidad  &  Tobago. 

Ctuna. 

Turte  &  Caicos— U.S. 

Canada 

Luxemt>ourg. 

Bartiados. 

British  V.I./Bart>ados. 

United  Kingdom— Hong  Kong. 

United  Kingdom — Cayman  Islands. 

Nettierlands  Antilles. 

Taiwan. 

Denmark. 

Panama. 

West  Germany. 

Czechoslovakia. 

United  Kingdom. 

DomirHcan  Republic. 

Ecuador. 

Egypt 

Israel. 

Peru. 

FinlarKl.  ^ 

Indonesia. 

West  Germany 

Guyana. 

Haiti. 

West  Germany 

United  Kingdom. 

Spam. 

Iceland. 

Japan. 

Japan. 

Finland. 

Nettieriands. 

Korea,  Republic  of. 

Kuwait. 

Costa  Rica. 

Chile. 

Chile. 

France. 

Antigua. 

Venezuela. 

CokxnbM. 

Paraguay. 


Foreign  air  earner 


LAM — Linhas  Aereas  the  Mocamtjique 

LAB — Lloyd  Aereo  Boliviana 

Lufthansa  German  Airiines ^.. 

Luftranspon-Unternehmen „ 

Maersk  Air  A/S 

MALEV— Magyar— Hunganan  Airiines 

Martinair  Holland 

Mexicana  de  Aviacion,  Compania ~ 

Minerve 

Nationair  Int'l 

National  Aviation  Consultants.  Ltd 

Nigena  Airways.  Ltd 

Nippon  Cargo  Airiines  Company,  Ltd 

Nordair  Limited 

North  Coast  Air  Services  Ltd 

Olympic  Airways 

Pacific  Western  Airlines,  Ltd 

PIA — Pakistan  Int'l  Airiines  Corp 

TAMPA — Panamericanos,  S.A 

Philippine  Airiines,  Inc 

LOT— Polskie  Lime  Lotnicze 

Polynesian  Airiines  Holdings,  Ltd 

Pomair.  N.V 

Oantas  Airways  Ltd 

Ouebecair 

Royal  Air  Maroc.  Co.  Nat.  de  Trans.  Aeriens 

Royal  Jordanian  Airtine — Alia : 

Sabena  Belgian  World  Airiines 

SAHSA — Serv.  Aereo  de  Honduras 

Saudia— Saudi  Arabian  Airiines 

Scanair 

SAS — Scandinavian  Airiines  System 

Seagreen  Air  Transport 

Serviao  de  Carga  Aerea,  S.  A. 

Serv.  de  Transp.  Aereos  Fueguinos 

SIA— Singapore  Airiines,  Limited 

Soc.  Ecuatoriana  do  Transportes  Aereos  Saeta 

SAM — Soc.  Aeronautics  de  Medellin 

St.  Lucia  Airways  Limited 

Spantax,  S.  A 

Steriing  Airways  A/S 

Sunnam  Airways  Limited 

Swissair  Transjxxt  Co.,  Ltd 

TACA  Int'l.  Airiines 

TAR — Tran.  Aer  Rioplatense 

Tarom— Romanian  Air  Transport 

Thai  Airways  Int'l  Limited 

Time  Air,  Ltd 

Tradewinds  Airways.  Ltd 

Trans-Meridian  Airways 

Transvia  Holland i..... 

Transtvasil  Linfias  Aereas 

TACV— Tran.  Aereos  de  Cabo  Verde 

TAN — Transportes  Aereos  Nacionales 

TAP— Transportes  Aereos  Portugueses 

Transportes  Aereos  Bolivianos 

THY— Turicish  Airlines,  Turti  Hava  Yollari 

UTA — Union  de  Transports  Aeriens 

VARIG— Empressa  de  Via.  Aer.  Rio  Grande 

VIASA— Venezuelan  Int'l.  Airways 

VASP  Brazilian — Via.  Aer  Sao  Paulo 

Virgin  Atlantic  Airways,  Ltd 

Wardair  Canada,  Inc 

Wordways  Canada,  Ltd 

Woridwide  A.C.T  S.  d/b/a/  Air  Charter 

JAT— Yugoslavia  Airiines 

Zambia  Airways  Corp 

Zas— Zas  Airlines  of  Egypt 


Code 


TM 

LB 

LH 

LTQ 

DM 

MA 

MSQ 

MX 

MVO 

NX 

NTQ 

WT 

KZ 

ND 

NSO 

OA 

PW 

PK 

TMQ 

PR 

LO 

PH 

PPQ 

OF 

OB 

AT 

RJ 

SN 

SH 

SV 

CIO 

SK 

ESO 

CMO 

SXQ 

SO 

EH 

MM 

SDQ 

BXO 

NBO 

PY 

SR 

TA 

HRO 

RO 

GTG 

9X 

Ml 

KKQ 

HV 

TR 

VR 

TX 

TP 

BOO 

TK 

UT 

RG 

VA 

VP 

VS 

WD 

WWQ 

WLO 

JU 

OZ 

ZAO 


Homeland 


Mozambique. 

Bolivia. 

West  Germany. 

West  Germany. 

Denmark. 

Hungary. 

Nettierlands. 

Mexkx). 

France. 

Canada. 

Canada. 

Nigeria. 

Japan. 

Canada. 

Canada. 

Greece. 

Canada. 

Pakistan. 

Cokjmbia. 

Philippines. 

Poland. 

Western  Samoa. 

Belgium. 

Australia. 

Canada. 

Irfaroc. 

Jordan. 

Belgium. 

Honduras. 

Saudi  Arabia. 

Denmark/Norway/Sweden. 

Denmark/ Norway  /  Sweden. 

Antigua. 

Costa  Rica. 

Argentina. 

Singapore. 

Ecuador. 

Colombia. 

St  Lucia. 

Spain. 

Denmark. 

Surinam. 

Switzeriand. 

El  Salvador. 

Argentina. 

Romania. 

Ttiaiiarxj 

Canada. 

Singapore. 

United  Kingdom. 

Nettierlands. 

Brazil. 

Cape  Verde. 

Honduras. 

Portugal. 

Bolivia. 

Turkey. 

France. 

Brazil. 

Venezuela. 

Brazil. 

United  Kingdom. 

Canada. 

Canada. 

Canada. 

Yugoslavia. 

Zambia. 

Egypt. 


(i)  Joint  Service. 

(1)  The  Department  may  authorize 
joint  service  operations  between  two 
direct  air  carriers.  Examples  of  these 
joint  service  operations  are: 

Blocked-space  agreements; 

Part-charter  agreements; 

Code-sharing  agreements; 


Wet-lease  agreements,  and  similar 
arrangements. 

(2)  Joint  service  operations  shall  be 
reported  in  Form  41  Schedules  T-lOO 
and  T-lOO(f)  within  the  following 
guidelines:  (i)  Blocked  space,  part- 
charters  and  code-sharing  arrangements 
shall  be  reported  by  the  carrier  in 
operational  control  of  the  flight.  The 


traffic  moving  under  those  agreements  is 
reported  the  same  as  any  other  traffic  on 
board  the  aircraft,  (ii)  Wet  lease 
agreements  shall  be  reported  by  the 
lessee  as  though  the  leased  aircraft  and 
crew  were  a  part  of  the  lessee's  own 
fleet,  (iii)  If  there  are  questions  about 
reporting  a  joint  service  operation, 
contact  the  Director,  Office  of  Aviation 
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Information  Management  at  the  address 
in  paragraph  (a)(3)  of  this  Appendix,  (iv) 
The  Department  may  require 
information  pertaining  to  joint  service 
operations  in  addition  to  that  reported  in 
Schedules  T-lOO  and  T-100{f)  by  U.S. 


and  foreign  air  carriers.  If  additional 
information  is  needed,  ad  hoc  reporting 
will  be  used  by  the  Director,  Office  of 
Aviation  Information  Management 
(OAIM),  under  authority  delegated  in 
§  385.27  (b)  and  (d)  of  this  chapter.  Ad 


hoc  reporting  requirements  will  be 
communicated  to  the  applicable  carriers 
by  letter. 


(j)  Schedules. 

BILUNG  CODE  4910-«2-W 


f 


SCHEDULE  T- 

100(f) 

A-1. 

Air  Carrier  1 

<aie: 

Code 

FOREIGN  AIR  CARRIER  TRAFFIC  DATA 
BY  NONSTOP  SEGMENT  AND  ON-FLIGHT  MARKET 

A-2.  Report  Date: (Year) 

(Month) 

A.  SERVICE  PATTERN 

6.  NONSTOP  SEGMENT  INFORMATION 

C.  ON-FLlfiHT  MARKET 

L 
i 
n 

e 

No. 

A-3 

Airport 
Code 

A-« 

Airport 
Code 

A-5 

Service 

Class 

Hark  an  x 

B-1 

Air- 
craft 
Type 
Code 

B-2 

Revenue 

Aircraft 

Departures 

B-3 
Revenue 
Passengers 
Transported 

B-^ 

Revenue 

Freight 

Transported 

C-1 
Total  Revenue 
Passengers 
In  Market 

C-2 
Total  Revenue 
Freight 
In  Market 

(knl 

ORIGIN 

DESTIN. 

F 

G 

L 

P 

Q 

— -  By  aircraft  type  — 

■  -  f 
—  Sui  of  all  aircraft  types  — 

f 

1. 

2. 
3. 
<». 
5. 

b. 

^ 

3. 

9. 
10. 
11. 
12. 
13. 
1*. 
15. 
14. 
P. 

IS. 

'  z 

i.     • 

20. 

_i 

•  ; 

1 

1 

/' 

i,!         1 

111               1 

^ 

i 

I 

1 
1 

1 

—\ 

1 

! 

i 
1 

1 

f 
1 

. 

i  '          i        i 
!  !         : 
i  I          I 

i  ; 

i 

t  '    t 

1 

1 

t^sFM  FfTi  -.  icn&du'.e  ''-lAif' 
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FOREIGN  AIR  CARRIER  TRAFFIC  DATA 
BY  NONSTOP  SEGMENT  AND  ON-FLIGHT  MARKET 
SCHEDULE  T-lOO(l) 

FOREIGN  AIR  CARRIER  CERTIFICATION 

1 
Carrier  naae 

Address 

Carrier  code 

Report  date  (Year/Month) 

I,  the  undersigned. 
Title 

Signature                                Date 
Print  or  type  naae 

do  certify  that  this  report  has  been  prepared  under  sy  direction 
in  accordance  »lth  the  regulations  in  14  CFR  Part  217  and  241. 
I  affira  that,  to  the  best  of  ay  knowledge  and  belief,  this  Is 
a  true,  correct  and  coaplete  report. 

RSPA  Fora  41  Certification  for  Schedule  T- 100(f) 


62 


BtLUNQ  CODE  4«10-«2-C 


9  217.11    Rcperliiig  coiNpllanc*. 

(a)  Failure  to  file  reports  required  by 
this  part  will  subject  an  air  carrier  to 
civil  and  criminal  penalties  prescribed 
in  sections  901  and  902  of  the  Federal 
Aviation  Act  of  1958,  as  amended. 

(b)  Title  18  U.S.C.  1001.  Crimes  and 
Criminal  Procedure,  makes  it  a  criminal 
offense  subject  to  a  maximum  fine  of 
$10,0(X)  or  imprisonment  for  not  more 
than  5  years,  or  both,  to  knowingly  and 
willfully  make,  or  cause  to  be  made,  any 
false  or  fraudulent  statements  or 
representations  in  any  matter  within  the 
jurisdictjcn  of  any  agency  of  the  United 
States. 

PART  241— UNIFORM  SYSTEM  OF 
ACCOUNTS  AND  REPORTS  FOR 
LARGE  CERTIFICATED  AIR  CARRIERS 

2.  The  authority  for  Part  241  continues 
to  read  as  follows: 

Authority.  Sees.  101,  204,  401,  40Z  403,  404. 
407.  411,  416.  417,  901,  902, 1002,  1601,  Pub.  L 
8.'>-726,  as  amended,  72  Stat  737,  743,  754, 
758,  766,  789,  774,  783.  788:  76  Stat.  145:  92 
Stat.  1744;  49  U.S.C.  1301, 1324,  1371. 1372, 
1373,  1374. 1377, 1381,  1472,  1482,  1551;  sec.  43. 
Pub.  L.  95-504,  92  Stat.  1750,  49  U.S.C.  1552. 

3.  Section  03  is  amended  by  revising 
the  definitions  oi  Airport-to-airport 
distance,  and  Freight  to  read  as  follows: 

Section  83 — Definitions  for  Purposes  of 
This  System  of  Accounts  and  Reports 


Airport-to-airport  distance.  The  great- 
circle  distance  between  airports, 
measured  in  statute  miles  in  accordance 
with  Part  247  of  this  Chapter. 


Freight  Proper 
transported  by  air. 


er  than  mail. 


4,  Section  19— UNIFORM 
CLASSIFICA  TJON  OF  OPERA  TING 
STATISTICS  is  amended  by  revising 
sections  19-1  through  19-6  to  read  as 
follows: 

Sec.  14-1    AppRcsbffity. 

(a)  United  States  air  carrier.  Each 
large  certificated  U.S.  air  carrier  shall 
file  with  the  Department  on  a  monthly 
basis.  Form  41  Schedule  T-lOO  "U.S.  Air 
Carrier  Traffic  and  Capacity  Data  By 
Nonstop  Segment  and  On-flight 
Market."  and  summary  data  as 
prescribed  in  this  section  and  in  sections 
22  and  25  of  this  part  A  carrier 
conducting  only  domestic  all-cargo 
operations  under  Section  418  of  the  Act 
is  not  required  to  file  Schedule  T-IOO. 
The  "Instructions  to  U.S.  Air  Carriers  for 
Reporting  Traffic  and  Capacity  Data  on 
Form  41  Schedules  T-lOO,  T-1.  T-2  and 
T-3"  (Instructions-U.S,  Air  Carriers)  arc 


contained  in  the  Appendix  to  section  25 
of  this  part 

(b)  Foreign  (non-U.S.)  air  carrier.  Each 
foreign  air  carrier  as  required  by  Part 
217  of  this  chs4>ter  shall  file  Form  41 
Schedule  T-100(f)  "Foreign  Air  Carrier 
Traffic  Data  by  Nonstop  Segment  and 
On-fiighf  Market"  The  "Instructions  to 
Foreign  Air  Carriers  for  Reporting 
Traffic  Data  on  Form  41  Schedule  T- 
100(f)."  (Instructions-Foreign  Air 
Carriers)  are  included  in  the  Appendix 
to  §  217.10  of  this  chapter. 

(c)  Each  U.S.  air  carrier  shall  use 
magnetic  computer  tape  or  "floppy  disc" 
for  transmitting  the  prescribed  data  to 
the  Department  Upon  good  cause 
shown.  OAIM  may  approve  the  request 
of  a  U.S.  air  carrier,  under  section  1-2  of 
this  part  to  use  hardcopy  data  input 
forms. 

(d)  On-flight  market  and  nonstop 
segment  detail  data  by  carrier  shall  be 
made  public  only  as  provided  in  section 
19-6. 

Sec  19-2    Maintenance  of  data. 

(a)  Each  air  carrier  required  to  file 
Form  41  Schedule  T-lOO  data  shall 
maintain  its  operating  statistics, 
covering  the  movement  of  traffic  in 
accordance  with  the  uniform 
classifications  prescribed.  Codes  are 
prescribed  for  each  operating  element 
and  service  class.  All  traffic  statistics 
shall  be  compiled  in  terms  of  each  flight 
stage  as  actually  performed. 

(b)  Each  carrier  shall  maintain  data 
applicable  to  the  specified  traffic  and 
capacity  elements  prescribed  in  section 
19^5  and  section  25.  and  by  general 
service  classes  prescribed  in  section  19- 
4  of  this  part. 

(c)  Operating  statistics  shall  be 
maintained  in  accordance  with  the  type 
of  record,  either  nonstop  segment  or  on- 
fiight  market. 

Sec.  1^3    AccessilifHty  and  transmittal  of 
data. 

(a)  Each  reporting  air  carrier  shall 
maintain  its  prescribed  operating 
statistics  in  a  manner  and  at  such 
locations  as  will  permit  ready 
accessability  for  examination  by 
representatives  of  the  Department.  The 
record  retention  requirements  are 
prescribed  in  Part  249  of  this  chapter. 

(b)  Individual  nonstop  segment  and 
on-fiight  market  data  for  section  418 
domestic  all-cargo,  domestic  charter  and 
military  charter  operations  are  not 
required  to  be  reported  on  the  Schedule 
T-lOO,  but  summary  data  for  such 
operations  shall  be  included  in  the  T-1. 
T-2  and  T-3  schedules  that  each  U.S.  air 
carrier  shall  transmit  to  the  Department 
on  a  monthly  or  quarterly  basis  as 
prescribed  in  sections  22  and  25.  For 


international  military  charters,  only  the 
U.S.  airports  are  reported  on  Schedule 
T-3,  and  the  foreign  airports  arc 
combined  and  reported  on  a  single  line, 
as  Airport  "NON."  International  civilian 
charter  and  civilian  all-cargo  operations 
shall  be  reported  in  the  T-lOO  data 
format  by  nonstop  segment  and  on- 
fiight  market. 

(c)  Form  41  Schedule  T-lOO  reports 
shall  be  transmitted  in  accordance  with 
the  standard  practices  established  by 
the  Department  and  must  be  received 
by  the  Department  within  30  days 
following  the  end  of  each  reporting 
month. 

The  statistical  classifications  are 
designed  to  reflect  the  operating 
elements  attributable  to  each  distinctive 
class  of  service  offered.  The  operating 
elements  shall  be  grouped  in  accordance 
with  their  inherent  characteristics  as 
follows: 

(a)  Scheduled  services.  Scheduled 
services  shall  include  trafTic  and 
capacity  elements  applicable  to  air 
transportation  provided  pursuant  to 
published  schedules  and  extra  sections 
to  scheduled  flights.  Scheduled 
Passenger/Cai^o  (Service  Class  F)  >s  a 
composite  of  first  class,  coach,  and 
mixed  passenger/cargo  service.  The 
following  classifications  shall  be 
reported,  as  apphcabJe: 

U.S.  Air  Carriers: 

K— Scheduled  Services  (F-»-G) 

F — Scheduled  Passenger/Cargo 

G — Scheduled  All-Cargo 
Foreign  Air  Carriers: 

F — Scheduled  Passenger/Cargo 

G— Scheduled  All-Cargo 

(b)  Nonscheduled  services. 
Nonscheduled  services  shall  include  all 
traffic  and  capacity  elements  applicable 
to  the  performance  of  nonacheduled 
aircraft  charters,  and  other  air 
transportation  services  not  constituting 
an  integral  part  of  services  performed 
pursuant  to  published  flight  schedules. 
The  following  classifications  shall  be 
reported,  as  applicable: 

U.S.  Air  Carriers: 
V — Nonscheduled  Services 

(L-t-N-fP-i-R) 
I. — Nonscheduled  Civilian  Passenger/ 

Cargo 
P — Nonscheduled  Civilian  Cargo 
N — Nonscheduled  Military  Passenger/ 

Cargo 
R — Nonscheduled  Military  Cargo 
Foreign  Air  Carriers: 

I., — Nonscheduled  Civilian  Passenger 

Cargo 
P — Nonscheduled  Civilian  All-Cargo 

Charters 
Q — Nonscheduled  Services  (O'hor 


\ 
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than  Charter) 
(c)  All  Services.  This  classification 
shall  reflect,  for  the  applicable  elements, 
the  aggregate  amounts  for  qll  services 
performed  by  the  operating  entity: 
U.S.  Air  Carriers: 


Z— All  Services  (V-t-K) 

Sec.  19-5    Air  transport  traffic  and 
capacity  elements. 

(a)  Within  each  of  the  service 
classifications  prescribed  in  section 
19-4,  data  shall  be  reported  as 


applicable  to  specified  air  transport 
traffic  and  capacity  elements. 

(b)  These  reported  items  are  as 
follows: 


Code 


110 
111 
113 
112 
130 
131 
133 
132 
140 
210 
217 
219 
230 
237 
239 
240 
241 
247 
249 
270 
280 
310 
311 
313 
312 
320 
410 
430 
501 
510 
520 
610 
630 
650 
810 
620 
921 


Oescnption 


Carrier,  carrier  entity  code 

Reporting  period  date 

Ongin  airport  code 

Destination  airport  code 

Service  class  code 

Aircraft  type  code 

Revenue  passengers  enplaned 

Total  psgrs.  In  market — first  cabin 

Total  psgrs.  In  market— middle  cabin  .... 

Total  psgrs.  in  market — coacti  cabm 

Revenue  passengers  transported 

Passengers  transported — first  cabin 

Passengers  transported — middle  catiin . 

Passengers  transported — coach  cabin.. 

Revenue  passenger-miles 

Revenue  cargo  tons  enplaned 

Enplaned  freight 

Enplaned  mail 

Revenue  tons  transported 

Transported  freight 

Transported  mail 

Revenue  ton-miles 

Revenue  torvmlles  passenger 

Revenue  torvmiles  freight ™~ 

Revenue  ton-miles  mail ~-. 

Available  capacity  payload » — 

Available  torvmiles 

Available  seats,  total 

Available  seats— first  cabin 

Available  seats — middle  cabin 

Available  seats — coach  cabin 

Available  seat-miles 

Revenue  aircraft  miles  flown 

Revenue  aircraft  miles  scheduled 

Interairport  distance. 


Revenue  aircraft  departures  periormed ... 
Revenue  aircraft  departures  scheduled ... 

Revenue  aircraft  hours  (airtxarne) 

Aircraft  fxjurs  (ramp-to-ramp) 

Total  aircraft  hiours  (airtx)rne) 

Aircraft  days  assigned  to  servk:e-equip... 
Aircraft  days  assigned  to  service-routes . 
Aircraft  fuels  Issued  (U.S.  gallons) 


Type  of  Record 


Seg- 
ment 


Market 


Applicable  Form 

41  Schedule 

Number 


T-100(f)1.2.3 

T-1 00(1)1,2,3 

T-100(f)3 

T-1 00(f) 

T-100(f)1.2,3 

T-100(f)1.2.3 

T-100(f)1.3 

T-1 00 

T-1 00 

T-1 00 

T-100(0 

T-1 00 

T-1 00 

T-1 00 

CFD*  1,2 

CFD* 

T-100(t),3 

T-100  3 

CFD* 

T-1 00(0 

T-100 

CFD'  1,2 

CFD*  1 

CFD*  1,2 

CFD*  1.2 

T-100 

CFD*  1,2 

T-100 

T-100 

T-100 

T-100 

CFD*  1.2 

CFD*  1.2 

CFD*  1 

CFD*  2 

T-100(f)1,2.3 

T-100  3 

T-100  1.2 

T-100  1.2 

2 

2 

2 

2 


•CFD  =  Computed  by  DOT  from  detail  Schedule  T-100  and  T-IOO(f)  data 

T-100  =  Form  41  Schedule  T-100  for  U.S.  air  carriers 

(f)  =  Form  41  Schedule  T-1 00(f)  for  foreign  air  carriers 

1    =  Form  41  Schedule  T-1,  2  =  Schedule  T-2;  3  =  Schedule  T-3 

fMOTE:   Cabin  data   are  reported  only  in  Group   III   International   operations, 


all   other  Instances,   totals  are  reported   in   items   110,    130  and   310. 


(c)  These  reported  items  are  further 
described  as  follows: 

(1)  Reporting  period  date.  The  year 
and  month  or  quarter  to  which  the 
reported  data  are  applicable. 

(2)  Carrier,  Carrier  entity  code.  Each 
foreign  air  carrier  shall  report  its  name 
and  code  (assigned  by  DOT).  Each  U.S. 
air  carrier  shall  report  its  name  and 
entity  code  (a  five  digit  code  assigned 
by  DOT  that  identifies  both  the  carrier 
and  its  entity)  for  its  particular 
operations.  The  Office  of  Aviation 
Information  Management  (OAIM)  will 


assign  or  confirm  codes  upon  request; 
OAIM's  address  is  in  the  Appendix  to 
section  25  of  this  part  and  the  Appendix 
to  §  217.10  of  this  chapter. 

(3)  Service  class  code.  The  service 
class  codes  are  prescribed  in  section  19- 
4  of  this  part.  In  general,  classes  are 
divided  into  two  broad  categories,  either 
K  (scheduled)  or  V  (nonscheduled). 
where  K  =  F-)-G  for  all  carriers  and 
V=L-)-N-»-P-(-R  for  U.S.  air  carriers  and 
comprises  L+P  and  Q  for  foreign  air 
carriers.  Refer  to  section  19-4  for  the 


more  information  on  service  class  codes 
F.  G,  L.  N,  P,  R  and  Q. 

(4)  Record  type  code.  This  code 
indicates  whether  the  data  pertain  to 
nonstop  segment  (record  type  S)  or  on- 
flight  market  (record  type  M). 

(5)  Aircraft  type  code.  This  code 
represents  the  aircraft  types,  as 
described  in  the  Appendix  to  section  25 
of  this  part. 

(6)  Origin,  Destination  airport  code(s). 
These  codes  represent  the  industry 
designators  described  in  the  Appendix 
to  section  25  of  this  part.  A  common 
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private  industry  source  of  these  industry 
designator  codes  is  the  Official  Airline 
Guides  (OAG).  OAIM  will  assign  codes 
upon  request  if  not  listed  in  the  OAG. 

(7)  110  Revenue  passengers  enplaned. 
The  total  number  of  revenue  passengers 
enplaned  at  the  origin  point  of  a  flight, 
boarding  the  flight  for  the  first  time;  an 
unduplicated  count  of  passengers  in  a 
market.  Under  the  T-1(K)  system  of 
reporting,  these  enplaned  passengers  are 
the  sum  of  the  passengers  in  the 
individual  on-flight  markets.  In  the 
domestic  entity,  report  only  the  total 
revenue  passengers  enplaned  in  item 
110.  Nonscheduled  revenue  passengers 
enplaned  in  any  entity  are  reported  in 
item  110.  Cabin  data  (items  111  First,  112 
Coach  and  113  Middle,  sometimes 
referred  to  as  business  class)  are 
reported  only  for  international 
operations  of  Group  III  air  carriers;  in  all 
other  instances,  item  110  Revenue 
passengers  enplaned  is  reported  on 
Form  41  Schedule  T-100  in  column  C-1, 
as  follows. 


Col. 


Group  III  International  Entity 


C-1     111 Revenue  psgrs.  enplaned-total  psgrs. 

in  market-first  catiin. 
C-2    113 Revenue  psgrs.  enplaned-total  psgrs. 

In  market-middle  cabin. 
C-3    112 Revenue  psgrs  enplaned-total  psgrs. 

in  markat-coach  catiin. 

All  Other  (^rrier  Groups  and  Entitles 
C-1     110 Revenue  passengers  enplaned. 


(8)  130  Revenue  passengers 
transported.  The  total  number  of 
revenue  passengers  transported  over 
single  flight  stage,  including  those 
already  on  board  the  aircraft  from  a 
previous  flight  stage.  In  the  domestic 
entity,  report  only  the  total  revenue 
passengers  transported  in  item  130. 
Nonscheduled  revenue  passengers 
transported  in  any  entity  are  reported  in 
item  130.  Cabin  data  (items  131  First,  132 
Coach  and  133  Middle)  are  reported 
only  for  international  operations  of 
Group  III  air  carriers;  in  all  other  . 
instances,  item  130  Revenue  passengers 
transported  is  reported  on  Form  41 
Schedule  T-100  in  column  B-7.  as 
follows. 


Col. 


Group  III  International  Entity 


B-7     131 Revenue  psgrs.   transp.-total  psgrs. 

transported-first  cat>in. 
B-8    133 Revenue  psgrs.  transp.-total  psgrs. 

transp. -middle  cat>irv 
B-9    132 Revenue  psgrs.  transp.-total  psgrs. 

transp.-coach  cabin. 

All  Other  Carrier  Groups  aixl  Entitles 
B-7    130 Revenue  passengers  transported. 


(9)  140  Revenue  passenger-miles. 
Computed  by  multiplying  the 
interairport  distance  of  each  flight  stage 
by  the  number  of  passengers 
transported  on  that  flight  stage. 

(10)  210  Revenue  cargo  tons  enplaned. 
The  total  number  of  cargo  tons 
enplaned.  This  data  element  is  a  sum  of 
the  individual  on-flight  market  figures 
for  each  of  the  following  categories:  217 
Freight  and  219  mail.  This  element 
represents  an  unduplicated  count  of  the 
revenue  traffic  in  a  market. 

(11)  230  Revenue  tons  transported. 
The  number  of  tons  of  revenue  traffic 
transported.  This  element  is  the  sum  of 
the  following  elements:  231  Passengers 
transported-total,  237  Freight,  and  239 
Mail. 

(12)  240  Revenue  ton-miles — total 
Ton-miles  are  computed  by  multiplying 
the  revenue  aircraft  miles  flown  (410)  on 
each  flight  stage  by  the  number  of  tons 
transported  on  that  stage.  This  element 
is  the  sum  of  241  through  249. 

(13)  241  Revenue  ton-miles — 
passenger.  Equals  the  number  of 
passengers  times  200,  times  interairport 
distance,  divided  by  2000.  A  standard 
weight  of  200  pounds  per  passenger, 
including  baggage,  is  used  for  all 
operations  and  service  classes. 

(14)  247 Revenue  ton-miles— freight. 
Equals  the  volume  of  freight  in  whole 
tons  times  the  interairport  distance. 

(15)  249  Revenue  ton-miles — mail. 
Equals  the  volume  of  mail  in  whole  tons 
times  the  interairport  distance. 

(16)  270  Available  capacity-payload. 
The  available  capacity  is  collected  in 
pounds.  This  figure  shall  reflect  the 
payload  or  total  available  capacity  for 
passengers,  mail  and  freight  applicable 
to  the  aircraft  with  which  each  flight 
stage  is  performed. 

(17)  280  Available  ton-miles.  The 
aircraft  miles  flown  on  each  flight  stage 
multiplied  by  the  available  capacity  on 
the  aircraft  in  tons. 

(18)  310  Available  seats.  The  number 
of  seats  available  for  sale.  This  figure 
reflects  the  actual  number  of  seats 
available,  excluding  those  blocked  for 
safety  or  operational  reasons.  In  the 
domestic  entity,  report  the  total 
available  seats  in  item  130. 
Nonscheduled  available  seats  in  any 
entity  are  reported  in  item  130.  Cabin 
data  (items  311  First,  312  Coach  and  313 
Middle)  are  reported  only  for 
international  operations  of  Group  III  air 
carriers;  in  all  other  instances,  item  310 
Available  seats,  total  is  reported  on 
Form  41  Schedule  T-100  in  column  B-4, 
as  follows. 


Col. 


Group  III  Intematiorwl  ErMity 


B-4    311 AvMlabte  seats-first  cabin. 

B-5    313 Avaitabte  seats-mddlc  cabm. 

B-6    312 Availabte  seats-coach  cabin 

AM  Other  Carrier  Groups  and  Entities 
B-4    310 AvaHabte  seats,  total. 


(19)  320  Available  seat-miles.  The 
aircraft  miles  flown  on  each  flight  stage 
multiplied  by  the  seat  capacity  available 
for  sale. 

(20)  410  Revenue  aircraft  miles  flown. 
Revenue  aircraft  miles  flown  are 
computed  in  accordance  with  the  airport 
pairs  between  which  service  is  actually 
performed;  miles  are  generated  from  the 
data  for  scheduled  aircraft  departures 
(Code  520)  times  the  interairport 
distances  (Code  501). 

(21)  430  Revenue  aircraft  miles 
scheduled.  The  number  of  revenue 
aircraft  miles  scheduled.  All  such  data 
shall  be  maintained  in  conformity  with 
the  airport  pairs  between  which  service 
is  scheduled,  whether  or  not  in 
accordance  with  actual  performance. 

(22)  501  Interairport  distance.  The 
great  circle  distance,  in  official  statute 
miles  as  prescribed  in  Part  247  of  this 
chapter,  between  airports  served  by 
each  flight  stage.  Official  interairport 
mileage  may  be  obtained  from  the 
Office  of  Aviation  Information 
Management  at  the  address  included  in 
section  25  of  this  part. 

(23)  510  Revenue  aircraft  departures 
performed.  The  number  of  revenue 
aircraft  departures  performed  in  revenue 
scheduled  service,  including  extra 
sections  of  scheduled  flights. 

(24)  520  Revenue  aircraft  departures 
scheduled.  The  number  of  revenue 
aircraft  departures  scheduled,  whether 
or  not  actually  performed. 

(25)  610  Revenue  aircraft  hours 
(airborne).  The  elapsed  time,  computed 
from  the  moment  the  aircraft  leaves  the 
ground  until  its  next  landing. 

(26)  630  Aircraft  hours  (ramp-to- 
ramp).  The  elapsed  time,  computed  from 
the  moment  the  aircraft  first  moves 
under  its  own  power  from  the  boarding 
ramp  at  one  airport  to  the  time  it  comes 
to  rest  at  the  ramp  for  the  next  point  of 
landing.  This  data  element  is  also 
referred  to  as  "block"  and  block-to- 
block  aircraft  hours. 

(27)  650  Total  aircraft  hours 
(airborne).  The  elapsed  time,  computed 
from  the  moment  the  aircraft  leaves  the 
ground  until  it  touches  down  at  the  next 
landing.  This  includes  flight  training, 
testing,  and  ferry  flights.   • 

(28)  810  Aircraft  days  assigned  to 
service — carrier's  equipment.  The 
number  of  days  that  aircraft  owned  or 


46308    Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16.  1988  /  Rules  and  Regulations 


acquired  through  rental  or  lease  (but  not 
interchange)  are  in  the  possession  of  the 
reporting  air  carrier  and  are  available 
for  service  on  the  reporting  carrier's 
routes  plus  the  number  of  days  such 
aircraft  are  in  service  on  routes  of  others 
under  interchange  agreements.  Includes 
days  in  overhaul,  or  temporarily  out  of 
service  due  to  schedule  cancellations. 
Excludes  days  that  newly  acquired 
aircraft  are  on  hand,  but  not  available 
for  productive  use,  days  rented  or  leased 
to  others  (for  other  than  interchange) 
and  days  in  possession  but  formally 
withdrawn  from  air  transportation 
service. 

(29)  820  Aircraft  days  assigned  to 
service — carrier's  routes.  The  same  as 
"aircraft  days  assigned  to  service — 
carrier's  equipment,"  but  excluding  the 
number  of  days  that  the  reporting 
carrier's  owned  or  rented  equipment  are 
in  the  possession  of  others  under 
interchange  agreements  and  including 
the  number  of  days  aircraft  of  others  are 
in  the  possession  of  the  reporting  air 
carrier  under  interchange  agreements. 

(30)  921  Aircraft  fuels  issued  (gallons). 
The  amount  of  aircraft  fuels  issued,  in 
U.S.  gallons,  during  the  reporting  period 
for  both  revenue  and  nonrevenue  flights. 

Section  19-6— Public  disclosure  of  traffic 
data. 

(a)  Detailed  air  carrier  on-flight 
market  and  nonstop  segment  data  in 
Schedule  T-lOO  and  T-lOO(f)  reports 
submitted  to  the  Department  shall  not 
be  publicly  available  for  a  period  of  3 


years,  although  industry  and  carrier 
summary  data  may  be  made  public 
provided  there  are  three  or  more  carriers 
in  the  summary  data  disclosed.  Further, 
at  any  time,  the  Department  may  publish 
T-lOO  international  summary  statistics 
without  carrier  detail.  Further,  the 
Department  may  release  nonstop 
segment  and  on-flight  market  detail  data 
by  carrier  before  the  end  of  the  3  years 
as  follows: 

(1)  To  foreign  governments  as 
provided  in  reciprocal  arrangements 
between  the  foreign  country  and  U.S. 
Government  for  exchange  of  on-flight 
market  and/or  nonstop  segment  data 
submitted  by  air  carriers  of  that  foreign 
country  and  U.S.  carriers  serving  that 
foreign  country; 

(2)  To  parties  to  any  proceeding 
before  the  Department  under  Title  IV  of 
the  FAAct  as  required  by  the 
Administrative  Law  Judge  or  other 
decision-maker  of  the  Department.  Any 
data  to  which  access  is  granted 
pursuant  to  this  provision  may  be 
introduced  into  evidence,  subject  to  the 
normal  rules  of  admissibility  of 
evidence. 

(3)  To  agencies  and  other  components 
of  the  U.S.  Government  for  their  internal 
use  only. 

(4)  To  such  other  persons  and  in  such 
other  circumstances  as  the  Department 
determines  to  be  in  the  public  interest, 
consistent  with  regulatory  functions  and 
responsibilities,  upon  submission  by  the 
requesting  party  of  a  written  statement 
of  significant  need. 

List  of  Schedui^s  in  RSPA  Form  41  Report 

[See  footnotes  at  end  of  tablel 


(b)  Before  it  makes  a  decision  on 
requests  for  access  to  detail  carrier 
information  under  section  (a)(4),  the 
Department  shall  contact  the  carrier 
whose  data  have  been  requested,  and 
determine  whether  the  carrier  will 
consent  to  the  release  of  its  data.  The 
Department's  determination  regarding 
confidential  information  will  be  made  in 
writing,  and  a  copy  of  this  written 
determination  will  be  made  publicly 
available.  The  Department  intends  to 
give  considerable  weight  to  the 
reporting  carrier's  views  in  making 
determinations  whether  to  release  its 
data  before  the  end  of  the  3  year 
restricted  release  period. 

(c)  Where  access  to  restricted  data  is 
approved,  the  Department  may  release 
the  requested  nonstop  segment  and  on- 
flight  market  data  through  firms  of  data 
service  providers  who  agree  to  abide  by 
these  disclosure  restrictions.  There  are 
established  procedures  for  accessing 
restricted  data  in  the  pamphlet  "Access 
to  Restricted  Release  Aviation 
Economic  Data."  Copies  are  available 
from  the  Office  of  Aviation  Information 
Management  (OAIM)  at  the  address  in 
the  Appendix  to  section  25  of  this  part. 

5.  Section  22  is  amended  by  revising 
the  List  of  Schedules  in  CAB  Form  41 
Report  and  the  Due  Dates  of  Schedules 
in  CAB  Form  41  Report  in  paragraph  (a) 
to  read: 

Section  22 — General  Reporting 
Instructions 


(a) 


Schedule 
No. 


A 

B-1 

B-1.1... 

B-7 

B-12.... 
B-43.... 
P-1.1_ 
P-1.2... 
P-1(a). 
P-2_.... 
P-5.1... 


P-5.2 

P-6 

P-7 

P-10 

P-12(a).. 

T-100 

T-100<f). 


T-1.. 
T-2- 
T-3- 


imm 


Certification _ 

Balance  sheet 

Balance  sheet „ 

Airfrante  and  aircraft  ongine  acquisitions  and  retirements.. 

Statement  of  changes  in  finarKMl  position — 

Inventory  of  arframes  and  aircraft  engines . 

Statement  of  operations.. 
Statement  of  operations.. 
Interim  operations  report.. 
Notes  to  RSPA  Form  41  report.. 
Aircraft  operating  expenses 


Aircraft  operating  expenses 

Operating  expertses  t)y  ot)iectiv«  groupirigs 

Operating  exper«ses  by  functional  groupings— Group  Itl  air  carriers.. 

Emptoyment  statistics  by  labor  category _ _ 

Fuel  consumption  t>y  type  of  service  and  entity 

U.S.  air  carrier  traffic  and  capacity  data  tiy  nonstop  segment  and  orvflight  maritet.. 
Foreign  air  carrier  traffic  data  by  nonstop  segment  and  orvfligtrt  market _ 


U.S.  air  carrier  traffic  and  capaoty  summary  by  service  class . 

U.S.  air  carrier  traffic  and  capacity  by  aircraft  type 

U.S.  air  earner  airport  activity  statistics 


r«ng 

frequerv 

cy 


Q 

O 

SA 

O 

O 

A 

SA 

Q 

M 

O 

o<i). 

SA(2) 
Q 
0 
Q 
A 
M 
M 
M 

(see 

14 

CFR...217) 

*A 

Q 

Q 


Applicability  by  carrier 
group 


(1) 
(1) 
(2) 
NA 

(1) 

X 

(2) 

0) 

X 

(1) 

x 

NA 

(1) 
NA 

(1) 
(1) 
X 


X 

X 

NA 

X 

X 

X 

NA 

X 

X 

X 

NA 

X 

X 

NA 

X 

X 

X 


X 

X 

HA 

X 

X 

X 

NA 

X 

X 

X 

NA 

X 
X 
X 
X 
X 
X 
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LIST  OF  Schedules  in  RSPA  Form  41  Report— Continued 
[See  footnotes  at  end  of  table] 

Schedule 
No. 

TitJe 

Filing 
frequen- 
cy 

Applicability  by  earner 
group 

1 

II 

III 

T^  

A 

(3) 

(3) 

(3) 

M  =  Monthly,  Q=Quarterfy.  SA  =  Semiannually,  A  =  Annually,  NA  =  Not  Applical)le,  X  =  AII  Carriers. 

(1)  AJjplicable  to  Group  I  Air  Camera  with  annual  operating  revenues  of  $10  million  or  more. 

(2)  Applicable  to  Group  I  Air  Carriers  with  annual  operating  revenues  l>elow  $10  million. 

(3)  Applicable  to  Air  Carriers  conducting  Section  418  all-cargo  operations. 


Due  Dates  of  Schedules  in  RSPA 
Form  41  Report 


January  20.. 
January  30.. 


February  10' 


^ 


February  20 . 

March  1 

March  20 

March  30 


April  20.. 
April  30.. 

May  10.. 


FinarKial 

data  on 

sctiedule 

No. 


P-I2(a) 
P-l(a) 

A.  B-1.  B- 
1.1.  &-7, 
B-12. 
P-1.1, 
P-1.2, 
P-2,P- 

5.1.  P- 

5.2,  P-«, 
P-7.  P- 
10. 

P-12(a) 
P-1(a) 
P-12(a) 
B-43.  P- 

1(a). 
P-I2(a) 
P-i(a) 

A,  B-1,  B- 
7,  B-12, 
P-1.2, 
P-2.  P- 

5.1,  P- 

5.2.  P-«, 
P-7. 


Traffic  and  capacity 
data  on  schedule  No. 


T-100.  T-100(f),  T-1. 
T-2,  T-3 


T-100,  T-IOO(f).  T-1 

T-100,  T-1 00(f),  T-1. 
T-a 

T-100.  T-1 00(f),  T-1. 
T-2.  T-3 


May  20 

P-12(a) 

May  30 

P-1(a) 

June  20 

P-12(a) 

June  30 

P-1(a) 

July  20 

P-12(a) 

July  30 

P-1(a) 

August  10 

A,  B-1,  B- 

1.1,  B-7, 

B-12. 

P-1.1, 

P-1.2, 

P-2.  P- 

5.1,  P- 

5.2,  P-6. 

P-7. 

August  20 

P-12(a) 

August  30 

P-1(a) 

September  20.. 

P-12(a) 

September  30.. 

P-1(a) 

October  20 

P-12(a) 

October  30 

P-1(a) 

Novemt)ef  10... 

A,B-1,B- 

7.  B-12, 

P-1.2, 

P-2,  P- 

5.1,  P- 

5.2,  P-6. 

P-7. 

November  20... 

P-12(a) 

T-100,  T-1 00(0,  T-1 

T-100,  T-100(f),  T-1 

T-100.  T-100(0.  T-1. 
T-2.  T-3 


T-100.  T-100(f),  T-1 

T-100.  T-IOO(f),  T-1 

T-100.  T-100(f).  T-1, 
T-2,  T-3 


Due  Dates  of  Schedules  in  RSPA 
Form  41  Report— Continued 


Due  dates' 

Financial 

data  on 

schedule 

No. 

Traffic  and  capacity 
data  on  schedule  No. 

November  30... 
[Jecember  20... 
December  30... 

P-1(a) 

P-12(a) 

P-1(a) 

T-100,  T-IOO(f),  T-1 
T-100.  T-IOO(f).  T-1 

>  CXie  dates  falling  on  a  Saturday,  Surxlay  or 
naborial  holiday  will  become  effective  the  first  follow- 
ing work  day. 

«  Reporting  due  dates  on  Form  41  Schedules  B 
and  P  are  extended  to  March  30  if  preliminary 
schedules  are  filed  at  ttie  Department  by  February 
10 

6.  Section  24  is  amended  by 
renumbering  paragraph  (f)  as  paragraph 
(g)  and  adding  (e)  and  (f)  in  Schedule  P- 
1.2,  to  read  as  follows: 

Section  24 — Profit  and  loss  elements 


Schedule  P-1.2— Statement  of 

Operations 

***** 

(e)  Group  III  air  carriers  shall 
subdivide  total  Transport  Revenues- 
Passenger  (Account  3901)  between 
Accounts  3901.1,  Passenger-Flight  Class 
and  Account  3901.2  Passenger-Coach, 
only  for  operations  that  are  reported  in 
the  international  entity  (Atlantic,  Pacific 
and  Latin  American).  First  class  and 
coach  passenger  revenues  associated 
with  transport  operations  reported  in  the 
domestic  entity  shall  be  reported  as  a 
combined  total  in  Accoimt  3901 
Transport  Revenues-Passenger. 

(f)  All  Group  I  and  Group  II  air 
carriers  shall  report  first  class  and 
coach  passenger  revenues  as  a 
combined  total  in  Account  3901 
Transport  Revenues-Passenger,  for  both 
domestic  and  international  entity 
operations.  However,  U.S.  air  carriers  in 
any  carrier  group  that  elect  to  do  so  may 
continue  to  report  first  class  and  coach 
revenue  data,  if  they  consider  such 
voluntary  reporting  to  be  less 
burdensome  than  changing  their  existing 
financial  reporting  system. 

(g)  Any  air  carrier  that  does  not  file 
Schedule  P-l(a)  in  accordance  with  the 


filing  option  described  in  section  22 — 
General  Reporting  Instructions  shall,  for 
the  third  month  of  any  calendar  quarter 
during  which  the  option  is  exercised, 
type  in  the  bottom  margin  of  the  system 
statement  of  operations  the  total  number 
of  full-time  and  part-time  employees  to 
be  labeled  as  such  and  calculated  in 
accordance  with  paragraph  (d)  of  the 
reporting  instructions  for  Schedule  P- 

1(a). 

***** 

Section  25 — [Amended] 

7.  Section  25  Traffic  and  Capacity 
Elements  is  amended  by: 

A.  Revising  paragraphs  (a)  and  (b)  of 
the  General  Instructions  to  read: 

General  Instructions,  (a)  All 
prescribed  reporting  for  traffic  and 
capacity  elements  shall  conform  with 
the  data  compilation  standards  set  forth 
in  section  19-— Uniform  Classification  of 
Operating  Statistics. 

(b)  Schedules  T-1,  T-2,  T-3  and  T-100 
for  IJ.S.  air  carriers  shall  be  submitted  in 
magnetic  computer  tape  or  floppy  disc 
as  provided  in  section  19-l(c)  of  this 
Part.  As  prescribed  in  section  1-02  of 
this  part  air  carriers  may  request  a 
waiver  from  the  Director.  Office  of 
Aviation  Information  Management, 
RSPA  ,  to  allow  the  submission  of 
hardcopy  reports. 

B.  Schedules  T-l(a).  T-l(b).  T-l(c).  T- 
2,  T-3(a),  T-3(b)  and  T-3(c)  are  removed 
and  new  Schedules  T-1,  T-2  and  T-3  are 
added  to  read  as  follows: 

Schedule  T-1  U.S.  Air  Carrier  Traffic 
and  Capacity  Summary-By  Service 
Class 

(a)  Schedule  T-1  collects  simmiary 
statistics  to  supplement  the  detail 
Schedule  T-100  data.  This  schedule 
shall  be  filed  monthly  by  each  large 
certificated  U.S.  air  carrier  conducting 
domestic  charter,  or  domestic  cargo 
operations,  or  mihtary  charters  in  each 
applicable  entity.  Traffic  and  capacity 
data  are  reported  on  this  schedule  for 
the  following  service  classes. 

(1)  G— Scheduled  All-Cargo. 

(2)  L — Nonscheduled  Civilian 
Passenger/Cargo. 
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(3)  p— Nonscheduled  Civilian  Cargo. 

(4)  N — Nonscheduled  Military 
Passenger/Cargo. 

(5)  R— Nonscheduled  Military  Cargo. 

(b)  Separate  schedules  shall  be  filed 
for  each  operating  entity. 

(c)  Detailed  instructions  for  preparing 
Schedule  T-1  are  included  in  the 
Appendix  to  this  section. 

(d)  The  reported  data  shall  be 
compiled  as  aggregates  of  the  basic  data 
prescribed  in  section  19,  Uniform 
Classification  of  Operating  Statistics. 

(e)  The  schedule  shall  include  the 
following  items: 


Code 


110 — 


140  . 

240.. 
241.. 

247.. 

249.. 

280.. 
320.. 
410.. 

430.. 

510.. 


Service/class 


G.L.N.P.R. 

N.  R 

UN 


UN. 


G.UN.P.R... 
UN 


G,UN.P.R. 


G.U  P . 


G.UN.P.R. 

UN 

G.UN.P.B. 


Elements 


610. 


630.. 


G.UN.P.R. 


G.UN.P.R 

G,UN,P.R 


Air  carrier. 
Operating  entity. 
Report  date  (month 

erKted). 
Service  class  code. 
Aircraft  type  code. 
Revenue  passengers 

enplaned. 
ReverKie  passenger- 
miles  (000). 
Revenue  ton-miles. 
ReverHje  ton-miles 

passenger. 
Revenue  ton-miles 

freighL 
Revenue  ton-miles 

mail. 
Available  ton-miles. 
Available  seat-miles. 
ReverHje  aircraft  miles 

flown. 
Revenue  aircraft  miles 

scheduled. 
Revenue  aircraft 

departures 

performed. 
Revenue  aircraft  hours 

(airtxxne). 
Reverxje  aircraft  hours 

(ramp-to-ramp). 


Schedule  T-2  U.S.  Air  Carrier  Traffic 
and  Capacity  Statistics-By  Aircraft 
Type 

(a)  Schedule  T-2  collects  summary 
statistics  to  supplement  the  detail 
Schedule  T-1(X)  data.  This  schedule 
shall  be  filed  for  each  calendar  quarter 
by  each  large  certificated  U.S.  air 
carrier. 

(b)  Separate  schedules  shall  be  filed 
for  each  operating  entity  of  the  air 
carrier. 

(c)  Detailed  instructions  for  preparing 
Schedule  T-2  are  included  in  the 
Appendix  to  this  section. 

(d)  The  reported  data  shall  be 
compiled  as  aggregates  of  the  data 
prescribed  in  section  19,  Uniform 
Classification  of  Operating  Statistics. 

(e)  This  schedule  shall  include  the 
following  items: 


Code 

Service 
class 

Elements 

Air  carrier. 

Operating  entity. 

Report  date  (quarter  ended). 

G.Z 

Aircraft  type  code. 

G,Z 

Service  class  code. 

140    ... 

Z 

Revenue  passenger-mtles  (000). 

240 

G  Z 

Revenue  ton-miles. 

247 

249 

280 

zZ'ZZZ. 

G.Z 

Revenue  ton-miles  freight. 
Revenue  torvmiles  mail. 
AvailatMe  ton-miles. 

320 

z    

Available  seat-miles. 

410 

G  Z 

Revenue  aircraft  miles  flown. 

510 

610 

630 

V,G.Z 

Z - 

Z 

Revenue     aircraft     departures 

performed. 
Revenue    airaaft     hours    (aK- 

bome). 
Revenue  aircraft  hours  (ramp- 

650 

810 

z 

z 

to-ramp). 
Total  aircraft  hours  airt)ome. 
Aircraft  days  assigned  to  serv- 

820 ... 

z 

ice—earner's  equipment. 
Aircraft  days  assigned  to  serv- 

921 

z       

ice— carrier's  routes. 
Aircraft  fuels  issued  (gallons). 

Schedule  T-3  U.S.  Air  Carrier  Airport 
Activity  Statistics 

(a)  This  schedule  supplements  the 
detail  Schedule  T-lOO  data.  Schedule  T- 
3  collects  supplementary  airport  activity 
statistics  as  follows:  The  domestic  entity 
report  covers  summary  statistics  on 
domestic  all-cargo  operations  and  both 
civilian  and  military  charters.  The 
international  entity  report  covers 
summary  information  on  military  charter 
operations  only.  Further,  only  the  U.S. 
airport  is  identified  for  international 
military  charter  operations,  and  airports 
outside  the  U.S.  are  summarized  as  a 
one-line  total,  coded  "NON"  in  lieu  of 
the  airport  code;  these  data  are 
collected  only  on  this  schedule,  not  in 
the  detail  Schedule  T-100. 

(b)  Separate  schedules  shall  be  filed 
for  each  air  carrier  entity,  as  prescribed 
under  section  19-5(c){2)  of  this  part. 

(c)  In  addition  to  the  following  general 
information,  more  detailed  instructions 
for  completing  schedule  T-3  are 
included  in  the  Appendix  to  this  section. 

(d)  The  data  shall  be  compiled  as 
aggregates  of  the  basic  data  prescribed 
in  section  19,  Uniform  Classification  of 
Operating  Statistics. 

(e)  This  schedule  shall  include  the 
following  items: 


Code 

Service 
dass 

Elements 

Air  carrier. 

Operating  entity. 

Report  date  (quarter  ended). 

G.V.._ 

G.V 

G.V — 

V 

G.V _ 

Aircraft  type  code. 

Service  dass  code  (G  or  V). 
Airport  code. 

110 

217...._ 

freight. 

Code 

Service 
dass 

Elements 

219 

GV 

Revenue  cargo  tons  enplaned — 

510  ... . 

G.V 

mail. 
Revenue  departures  performed. 

520 

G     

by  aircraft  type. 
Revenue     aircraft     departures. 

scheduled,  by  aircraft  type. 

C.  Removing  Schedule  T-9  Nonstop 
Market  Report. 

D.  Adding  new  Schedules  T-1(X)  and 
T-l(X)(fl  to  read  as  follows: 

Schedule  T-100  U.S.  Air  Carrier  Traffic 
and  Capacity  Data  By  Nonstop  Segment 
and  On-Flight  Market 

(a)  This  Schedule  T-1(X)  collects  detail 
on-flight  market  and  nonstop  segment 
data.  This  schedule  shall  be  filed 
monthly  by  each  large  certificated  U.S. 
air  carrier  except  for  a  charter  air  carrier 
or  an  all-cargo  carrier  with  only 
domestic  operations.  Separate  data  shall 
be  reported  on  Schedule  T-100  for  each 
operating  entity  (Latin  America, 
Atlantic,  Pacific,  International  or 
Domestic)  of  the  air  carrier  in  the  five 
digit  entity  code  prescribed  under 
section  19-5(c)(2)  of  this  part. 
Domestic  scheduled  passenger/cargo 
operations  and  all  international 
operations  of  scheduled  and 
nonscheduled  passenger/cargo  and  all 
cargo  services  shall  be  reported  on 
Schedule  T-100.  except  that 
international  military  charters  shall  not 
be  reported  on  Schedule  T-100. 

(b)  Guidelines  for  reporting  the 
automated  monthly  Schedule  T-100  are 
included  in  the  Appendix  to  this  section. 

(c)  Reported  data  shall  be  compiled  as 
aggregates  of  the  basic  data  elements 
and  service  classes  contained  in 
sections  19-4  and  19-5  of  this  part. 

Schedule  T-100(f)  Foreign  Air  Carrier 
Traffic  Data  by  Nonstop  Segment  and 
On-Flight  Market 

(a)  This  Schedule  T-lOO(f)  collects 
detail  on-fiight  market  and  nonstop 
segment  data.  This  schedule  shall  be 
filed  monthly  by  each  foreign  (non-U.S.) 
air  carrier  conducting  operations  to  or 
from  the  United  States  with  large 
aircraft  pursuant  to  402  permits  or 
exemption  authority.  Reported  traffic 
data  shall  include  all  services  affecting 
the  United  States,  as  prescribed  in  this 
part. 

(b)  Guidelines  for  reporting  the 
monthly  Schedule  T-100(f)  are  included 
in  the  Appendix  to  §  217.10  of  this 
chapter.  Copies  of  these  instructions  are 
provided  to  each  foreign  air  carrier 
submitting  the  traffic  data.  Copies  are 
also  available  from  the  Office  of 
Aviation  Information  Management, 


DAI-1,  Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590. 

(c)  The  reported  data  shall  be 
compiled  as  aggregates  of  the  basic  data 
elements  and  service  classes  prescribed 
in  sections  19-4  and  19-5  of  this  part. 

E.  A  new  Appendix  is  added  to 
§  241.25  to  read  as  follows: 

Appendix  to  Section  241.25  of  CFR  PaH  241— 
Instructions  to  U.S.  Air  Canien  for  Reporting 
Traffic  and  Capacity  Data  on  Form  41 
Schedules  T-100,  T-1,  T-2.  and  T-3 

(a)  Applicability.  Each  large  U.S.  air  carrier 
that  holds  a  4Cn  certificate  and  operates 
aircraft  designed  with  a  maximum  capacity 
of  more  than  60  seats  or  a  maximum  payload 
capacity  of  more  than  18,000  pounds  must  file 
these  schedules.  A  carrier  that  conducts  all  of 
its  operations  under  section  418  of  the  Act 
(all-cargo  certificates)  does  not  file.  Each  air 
carrier  will  be  advised  of  its  reporting 
requirements  by  letters  of  instruction  hom 
the  Office  of  Aviation  Information 
Management  (OAIM). 

(b)  Schedules,  frequency,  and  entity: 

(1)  Schedule  T-100.  Monthly.  Schedule  T- 
100  collects  summarized  flight  stage  data  by 
reporting  entity  as  follows:  International 
entity  reports  cover  scheduled  and 
nonscheduled  passenger/cargo  and  all  cargo 
services.  Domestic  entity  reports  cover 
passenger/cargo  operations  in  scheduled 
services  only.  The  term  entity  refers  to  the 
geographic  location  designator  prescribed  by 
the  Department  in  section  19-5(c)(2)  of  this 
part,  such  as.  for  instance,  domestic  entity  air 
transport  operations  as  distinguished  from 
international  entity  air  transport  operations. 

(2)  Schedule  T-1,  Monthly.  For  the 
domestic  entity,  Schedule  T-1  collects 
summary  statistics  on  domestic  all-cargo 
operations,  and  on  both  civilian  and  military 
charters.  For  international  entities,  it  collects 
summary  information  on  military  charter 
opierations  only. 

(3)  Schedule  T-2,  Quarterly.  Schedule  T-2 
collects  summary  information  for  all 
reporting  entities.  It  contains  data  elements 
for  which  there  are  no  corresponding  details 
in  T-100  reports.  It  is  submitted  for  each 
operating  entity  prescribed  by  the 
Department  for  each  air  carrier. 


Field  No. 


1 

2 

3 

4._.. 

5 

6 

7 

8.„.. 

9 

10' 
11  ' 
12' 
13' 
14' 
15' 
16... 
17... 
18... 
19... 


Positions 


1 

2-« 

7-10 

11-13 

14-16 

17 

18-21 
22-26 
27-36 
37-43 
44-50 
51-57 
58-64 
65-71 
72-78 
79-88 
89-98 
99-103 
104-113 


1A 

5A/N 

4N 

3A 

3A.._. 

1A 

4N 

5N 

10N.„ 

7N 

7N 

7N 

7N 

7N 

7N 

ION... 
ION... 

5N 

ION... 


(4)  Schedule  T-3,  Quarterly.  For  the 
domestic  entity.  Schedule  T-3  collects 
summary  statistics  on  all-cargo  operations 
and  on  b)oth  civilian  and  military  charters: 
and  for  international  entities,  it  collects 
summary  information  on  military  charter 
operations  only.  Further,  only  the  U.S.  airport 
must  be  identified  for  international  military 
charter  operations,  and  airports  outside  the 
U.S.  are  summarized  as  a  one-line  total, 
coded  "NON"  in  lieu  of  the  airport  code, 
since  international  mihtary  charters  are  not 
reported  in  the  detail  international  Schedule 
T-100  data. 

(c)  Format  of  reports: 

(1)  Automatic  Data  Processing  (ADP) 
magnetic  tape.  Refer  to  paragraph  (f)  below 
for  instructions  pertaining  to  mainframe  and 
minicomputer  reporting.  The  Department  %vill 
issue  "Reporting  Directives"  to  make 
necessary  technical  changes  to  these  T-100 
instructions,  where  no  policy  issues  are 
involved  that  would  require  a  new 
rulemaking,  or  where  only  a  few  air  carriers 
are  affected. 

(2)  Microcomputer  diskette. 

(i)  Optional  specification.  If  an  air  carrier 
desires  to  ase  its  personal  computers  (PC's), 
rather  than  mainfi-ame  or  minicomputers  to 
prepare  its  data  submissions,  the  following 
specifications  for  filing  data  on  diskette 
media  apply: 

(ii)  Reporting  medium.  Microcomputer  ADP 
data  submission  of  T-1(X)  information  must 
be  on  IBM  compatible  floppy  disk,  including 
diskettes,  floppy  disks,  or  flexible  disks.  The 
particular  type  of  acceptable  minidisk  is  on 
5V*  inch,  double-sided/double-density,  with  a 
capacity  of  approximately  360,(XX)  characters 
of  data  (360K).  Carriers  wishing  to  use  a 
different  ADP  procedure  must  obtain  written 
approval  to  do  so  from  the  Director,  OAIM 
under  the  waiver  provisions  in  section  1-2  of 
this  part.  Requests  for  approval  to  use 
alternate  methods  must  disclose  the  proposed 
data  transmission  methodology.  Refer  to 
paragraph  (k)  for  microcomputer  record 
layouts. 

(iii)  Microcomputer  file  characteristics.  The 
files  will  l>e  created  in  ASCII  delimited 
format,  sometimes  called  Data  Interchange 
Format  (DIP).  This  form  of  recording  data 
provides  for  variable  length  fields  (data 
elements)  which,  in  the  case  of  alphat)etic 
data,  are  enclosed  by  quotation  marks  ("  ") 


and  separated  by  a  comma  (.)  and  numeric 
data  elements  that  are  recorded  without 
editing  symbols  are  also  separated  by  a 
comma.  The  data  is  identified  by  its 
juxta|>osition  within  a  given  record. 
Therefore,  each  record  must  contain  the 
exact  number  of  data  elements,  all  of  which 
must  be  juxtapositionally  correct.  Pers  >nal 
computer  software  including  most 
spreadsheets,  data  base  management 
programs,  and  BASIC  are  capable  of 
producing  files  in  this  format. 

(d)  Filing  data  for  reports.  The  reports  must 
t>e  received  at  DOT  within  30  days  following 
the  end  of  each  reporting  period.  Refer  to 

I  241.22  of  this  part  for  more  information  on 
date  requirements. 

(e)  Address  for  filing:  Data  Admlnistrdtion 
Division,  DAI-20,  Room  4125.  Office  of 
Aviation  Information  Management.  Research 
and  Special  Programs  Administration,  U.S. 
Department  of  Transportation.  400  Seventh 
Street  SW..  Washington.  DC  2059a 

(f)  ADP  format  for  magnetic  tape: 

(1)  Magnetic  tape  specifications.  IBM 
compatible  9-tracii  EBCDIC  recording. 
Recording  density  of  6250  or  1600  bpi.  The 
order  of  recorded  information  is: 

Volume  label. 

Header  label. 

Data  records. 

Trailer  label. 

(g)  External  tape  label  information. 
Carrier  name. 

Report  date. 

File  identification. 

Carrier  address  for  return  of  tape  reel. 

(h)  Standards.  It  is  the  policy  of  the 
Department  to  be  consistent  with  the 
American  National  Standards  Institute  and 
the  Federal  Standards  activity  in  all  data 
processing  and  telecommunications  matters. 
It  is  our  intention  that  all  specifications  in 
this  appUcation  are  in  compliance  with 
standards  promulgated  by  these 
organizations. 

(i)  Volume,  header,  and  trailer  label 
formats: 

(1)  Use  standard  IBM  label  formats.  The 
file  identifier  field  of  the  header  labels  should 
be  T-IOO^YSTEM". 

(j)  Magnetic  tape  record  layouts  for  T-100, 
T-1,  T-2.  and  T-3. 

(1)  Nonstop  segment  record  layout: 


Description 


Record  type  code  (S  =  nonstop  segment). 

Carrier  entity  code. 

Report  date  (YYMM) 

Origin  airport  code. 

Destination  airport  code. 

Service  class  code  (F.G.U  or  P). 

Aircraft  type  code. 

Revenue  aircraft  departures  performed  (F.G,UP510). 

Available  capacity  payload  (pounds)  (F,G.UP270). 

Available  seats— first  cabin  (F310,  F311,  L310). 

Available  seats — middle  cabin  (F313). 

Availat>le  seats— coach  catxn  (F312). 

Passengers  transported— first  cat>in  (F130.  F131.  LI  30). 

Passer>gers  transported-middte  catim  (F133). 

Passengers  transported— coach  cabin  (F132). 

Revenue  freight  transported  (F.G.UP237)  fm  pounds). 

Revenue  mail  transported  (F.G,UP239)  (in  pounds). 

Revenue  aircraft  departures  scheduled  (F.G.UP520). 

Revenue  aircraft  ramp  hours,  ramp-to-ramp  (F.G.UP630)  (in  minutes). 


BEST  COPY  AVAILABLE 


UMI 
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Field  No. 


20.. 


Positions 


114-123 


Mode 


ION.. 


Description 


Revenue  aircraft  hours,  airborne  (F,G,L,P610)  (in  minutes). 


«  Cabin  data  (First  Coach  and  Middle)  are  not  reported  by  any  carrier  group  in  the  domestic  entity,  where  total  available  seats  are  reported  '^J\°J^,^°]f^ 
oasseS^  frf^S  ara  included  in  130:  these  t^  are  also  used  for  the  intematiooal  operations  of  Group  I  and  II  carriers,  cabin  data  are  repjKted  onhj  fw 
Gr^m^t«?.X«lo,»rations.  All  carrier  groups  wtfl  report  total  nonscheduled  passengers  in  tt.e  summary  data  item  L130,  and  nonscheduled  available  seats  in 
L310. 


(2)  On-flight  market  record  layout: 


Field  No. 


1 

2 

3 

4.... 
5.... 
6.... 
7'. 
8>. 
9'. 
10.. 
11.. 


Positions 


1 

2-6 

7-10 

11-13 

14-16 

17 

18-24 
25-31 
32-38 
39-48 
49-58 


Mode 


lA... 
5A.... 
4N.... 
3A.... 
3A.... 
lA... 
7N.... 
7N.... 
7N.... 
ION. 
ION.. 


Description 


Record  type  indicator:  M  =  on-fhght  market  record. 

Carrier  entity  code. 

Report  data  (YYMM). 

Oigin  airport  code. 

Destination  airport  code. 

Service  class  code  (F.G.L  or  P). 

Total  passengers  in  market— first  cabin  (F110  F111  UilO). 

Total  passengers  in  market — middle  cabin  (F113). 

Total  passagefs  in  market — coach  catxn  (F1 12). 

Revenue  freight  in  market  (F.G.L,  P217)  (in  pounds). 

Revenue  mail  in  market  (F.G.L.  P219)  (in  pounds). 


'  Cabin  data  (First  Coach  and  Middle)  are  not  reported  by  any  earner  Group  in  the  domestic  entity,  where  total  passengers  enplaned  in  a  market  are  included  in 
F^^O^md^aJ^i^eam\ilor,n[err^al>or^a^  Operations  of  Group  Ml  air  earners;  in  international  entity  operations  of  Group  I  and  Group  II  a»  earners,  total 
passengers  enplaned  are  included  in  110.  All  earner  groups  will  include  nonscheduled  passengers  enplaned  in  L1 10. 

(3)  T-1,  T-2.  and  T-3  Summary  record  > 

layout: 


Field  No. 


1 

2 
3 

4. 
5 
6 

7 


Positions 


2-6 
7-10 
11-14 
15-18 
19-21 
22-31 


Mode 


1A. 


5A.... 
4N.... 
4A.... 
4A.... 
3A.... 
ION.. 


Description 


Record  Type  Code: 

1  =  T-1  data 

2  =  T-2  data 

3  =  T-3  data.  I 
Air  Canier  Entity  Code.  ' 
Report  Date  (YYMM). 

Data  Element  Code  (T-1,  T-2,  and  T-3). 
Aircraft  Type  Code  iJ-^.  T-2,  and  T-3). 
Airport  Code  (T-3). 
Data  Value— Right  justified  with  leading  zeros. 


(4)  T-1  data  elements: 


1.  Revenue  passengers  enplaned [-^  ^°  ^]  1° 

2.  Revenue  passenger-miles  (000) Li  40  N 1 40 

3.  Revenue  ton-miles  total ^240  L240 

4.  Revenue  torvmiles  passeriger r^a  i  o  q 

5.  Revenue  ton-miles  mail ^249  L249 

6.  Revenue  ton-miles  fretght "^249  L247 

7.  Available  ton-mNes ^280  L280 

8.  Available  seat-miles  (000) '-320  N320 

9.  Revenue  aircraft  miles  flown ~ G*10  L410 

10.  Revenue  departures  pertomoed *^510  L510 

11.  Revenue  aircraft  miles  scheduled - G430 

12.  Revenue  aircraft  hours  airborne <J^'°  ^^^n 

13.  Revenue  aircraft  hours  ramp-to-ramp G630  L30 

14.  Revenue  aircraft  miles  scheduled G430 

15.  Carrier  code 

16.  Report  date 

17.  Operating  entity 

18.  Aircraft  type  code  (Military  charters) - 


P240   N240   RJ-iO 


P249 

P247   N247 

P280   N280 


R247 
R280 


P410  N410  R410 

P510  N510  R510 

P610  N610  R610 

P630  N630  R630 
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(5)  T-2  Data  elements  (by  aircraft  type): 


1.  Revenue  ton-miles 

2.  Available  ton-rT>iles 

3.  Revenue  aircraft  mHes 
fkjwn 

4  Revenue  aircraft  de- 
partures pertormed 

5.  Revenue  aircraft  de- 
partures performed 

6  Revenue  passenger- 
miles  (000) 


G240 
G280 

G410 

G510 

V510 


7.  Available  seat-miles 
(000) 

8.  Revenue  ton-miles 
total 

9  Revenue  ton-miles 
mail 

10.  Revenue  ton-miles 
freight 

11  Available  ton-miles 

12.  Revenue  aircraft  miles 
flown 

13.  Revenue  aircraft  de- 
partures perforrr>ed 

14.  Revenue  aircraft  fiours 
airtxxne 

15.  Revenue  aircraft  hours 
ramp-to-ramp 

16.  Total  aircraft  hours 
(arborne) 

17.  Aircraft  days  assigned 
to  service  equipment 

18.  Aircraft  days  assigned 
to  service  routes 

19  Aircraft  fuels  issued 

20.  Aircraft  type  code 

21.  Carrier  code 

22.  Report  date 

23.  Operating  entity 


2140 

Z320 

Z240 

Z249 

Z247 
Z280 

Z410 

Z510 

Z610 

Z630 

Z650 

Z810 

Z820 
Z921 


(6)  T-3  Data  elements  (by  origin  airport): 


V1 10 
V219 
V217 

V510 


1   Airport  code 

2.  Revenue  passengers  enplaned... 

3.  Revenue  tons  enplaned  mail G219 

4.  Revenue  tons  enplaned  freight...    G217 

5.  Revenue    aircraft    departures 
pertormed G510 

6.  Revenue    aircraft    departures 
sct>eduled G520 

7.  Aircraft  type  code 

8.  Camer  code 

9.  Report  date 

10.  Opierating  entity 


(k)  Record  layouts  for  microcomputer 
diskettes.  The  record  layouts  for  diskette  are 
generally  identical  to  those  shown  for 
magnetic  tape,  with  the  exception  that 
delimiters  (quotation  marks  and  commas)  are 
used  to  separate  Fields.  It  is  necessary  that 
the  order  of  fields  be  maintained  in  all 
records. 

(1)  File  characteristics.  The  files  will  be 
created  in  ASCII  delimited  format,  sometimes 


called  Data  Interchange  Format  (DIF)-  Th's 
form  of  recording  data  provides  for  variable 
length  fields  (data  elements)  which,  in  the 
case  of  alphabetic  data,  are  enclosed  by 
quotation  marks  (")  and  separated  by  a 
comma  (.)  and  numeric  data  elements  that  are 
recorded  without  editing  symbols  are  also 
separated  by  a  comma.  The  data  is  identified 
by  its  juxtaposition  within  a  given  record. 
Therefore  it  is  critical  that  each  record 
contain  the  exact  number  of  data  elements, 
all  of  which  data  must  be  juxtapositionally 
correct.  PC  software  including  most 
spreadsheets,  data  base  management 
programs,  and  BASIC  produce  minidisks  files 
in  this  format. 

(2)  File  naming  conventions  for  diskettes. 
For  microcomputer  reports,  each  record  type 
should  be  contained  in  a  separate  DOS  file 
on  the  same  physical  diskette.  The  following 
DOS  naming  conventions  should  be  followed: 

Record  type  S  =  SEGMENT.DAT 

Record  type  M  =  MARKET.DAT 

Record  type  1  =  T-1. DAT 

Record  type  2  =  T-2.DAT 

Record  type  3  =  T-3.DAT 

(I)  Discussion  of  reporting  concept. 

(1)  The  detail  T-1(K)  data  shall  be 
maintained  in  such  a  manner  as  to  permit 
monthly  summarization  and  organization  into 
two  basic  groupings.  First,  the  nonstop 
segment  information  which  is  to  be 
summarized  by  equipment  type,  within  class 
of  service,  within  pair-of-points,  without 
regard  to  individual  flight  number.  The 
second  grouping  requires  that  the 
enplanement/deplanement  information  be 
broken  out  into  separate  units  called  on-fiight 
market  records,  which  shall  be  summarized 
by  class  of  service,  within  pair-of-points, 
without  regard  for  equipment  type  of  flight 
number. 

(2)  The  Schedules  T-1  and  T-3  information 
is  applicable  only  to  operations  that  are  not 
required  in  the  detail  T-lOO  report.  The 
Department  will  derive  other  necessary 
summary  data  directly  from  the  detail  T-loa 
The  T-1  and  T-3  data  pertaining  to  domestic 
entities  is  for  scheduled  all-cargo  service  and 
charter  operations.  The  T-1  for  international 
entities  contains  data  on  military  charter 
operations  only. 

(3)  The  Schedule  T-2  information  is 
required  from  each  carrier  and  for  each 
reporting  entity.  It  contains  some  data 
elements  for  which  there  is  no  corresponding 
detail  in  T-100. 

(4)  A  single  tape  file  shall  be  submitted 
containing  nonstop  segment  and  on-flight 
market  records  for  all  applicable  entities.  The 
summary  data  pertaining  to  schedules  T-1. 


T-2.  and  T-3  should  be  submitted  on  a 
second  tape  reel.  A  carrier  reporting  on 
diskette  should  create  separate  files  for  each 
record  type,  using  DOS  file  naming 
conventions  to  identify  them. 

(5)  An  air  carrier  who  submits  middle  cabin 
data  may  be  confronted  by  a  situation 
resulting  from  a  change  of  gauge  or  other 
considerations  wherein  a  given  leg  of  a  flight 
may  not  offer  the  same  classes  of  service  that 
is  available  on  the  remainder  of  the  legs. 
When  preparing  on-flight  market  records 
applicable  to  this  situation,  the  carrier  should 
consider  passengers  transported  as  though 
the  entire  trip  was  configured  as  the  first 
segment.  The  passenger  cabin  where  the 
passenger  is  seated  at  the  beginning  of  the 
flight  determines  the  classification  for  the 
whole  trip. 

(m)  Joint  Service. 

(1)  The  Department  may  authorize  joitit 
service  operations  between  two  direct  air 
carriers.  Examples  of  these  joint  service 
operations  are:  blocked-space  agreements; 
part-character  agreements;  code-sharing 
agreements;  Wet-lease  agreements,  and 
similar  arrangements. 

(2)  Joint  service  operations  shall  be 
reported  in  Form  41  Schedule  T-100  and  T- 
lob(f)  within  the  following  guidelines: 

(i)  Blocked  space,  part-charters  and  code- 
sharing  arrangements  shall  be  reported  by 
the  carrier  in  operational  control  of  the  flight. 
The  traffic  moving  under  those  agreements  is 
reported  the  same  as  any  other  traffic  on 
board  the  aircraft. 

(ii)  Wet  lease  agreements  shall  be  reported 
by  the  lessee  as  though  the  leased  aircraft 
and  crew  were  a  part  of  the  lessee's  own 
fieet. 

(iii)  If  there  are  questions  about  reporting  a 
joint  service  operation,  contact  the  Director. 
Office  of  Aviation  Information  Management 
at  the  address  in  paragraph  (d)  of  this 
Appendix. 

(iv)  The  Department  may  require 
information  pertaining  to  joint  ser\'ice 
operations  in  addition  to  that  reported  by  in 
Schedules  T-100  and  T-100(f)  by  U.S.  and 
foreign  air  carriers.  If  additional  information 
is  needed,  ad  hoc  reporting  will  be  used  by 
the  Director,  Office  of  Aviation  Information  . 
Management  (OAIM),  under  authority 
delegated  in  55  385.27  (b)  and  (d)  of  this 
chapter.  Ad  hoc  reporting  requirements  will 
be  communicated  to  the  applicable  carriers 
by  letter. 

(m)  Glossary  of  data  elements.  Sections  19- 
5  and  03  of  14  CFR  Part  241. 

(n)  Schedules. 
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FDf.M  Hi  SCHEDULE  T-loO 
U.  S.  ftiR  CARRIER 
TRAFFIC  AND  CAPACITY  DA'A  ii   NGNiTOF  SEcHENT  AND  0N-FLI5HT  OnF-ET 

A.  SESViCE  PATTEFIi 

{                     i.   liOhiTGF  SESHENT  INF-jRx;:!-)* 

1                              ....  , 

L 

I 
n 

• 

No. 

A-3 

Airport 
Code 

A-*   1  A- 

Nirport  Serv 

Ccce   Cla 

Cod 

5     B-1 
ice  Aircafti 
53    Tvpe 
s           [ode 

C'evenue 
Aircraft 
Cesart. 
Performed 
F,L5I0 
B,?510 

B-3 

Avail. 

Capacity 

Pay  lead 

F,L27i) 

G,P270 

B-H  » 

Avail. 
Seats 
TOTAL/ 
First 
F.LJiO 
F311  1 

i-5 
Avail. 
Seats 
hidle 

F313 

3-b 
Avail. 
Seats 
Coach 

F312 

s-7  ♦ 
Re.er.ae 
Psg's. 
Trensp. 
TQ^AL/ 
First 
F,L130 
F131 

B-3 

Reventei 
Fsgrs. 
Traisp. 
Iiddie 

rl33 

revenue 

Pscrs. 

Transp. 

Ccach 

F13: 

Origin 

Destin.  F  S 

LP 

1     1 

By  aircraft  t 
1 

1 

1     1     1 

/pe 

1. 

• 

E. 

3. 

h. 

5. 

b. 

7. 

i_  1 

e. 

9. 

10. 

It. 

IE. 

13. 

U. 

15. 

14. 

* 

_  -  note: 

1     '1      1     1     1     1     1     • 
The  iultipl'e  cabin  (First,  Middle  and  Coach  Class)  data  for 

1". 

Available  Seats,  Reverus  Passengers  Transported  and  Revenue 
Passengers  Enplaned  are  reported  only  for  the  International 
entity  cperaticns  of  Group  III  U.S.  air  cirriers.  In  all  other 
instances,  air  carriers  xiii  report  total  Available  Seats, 

IB. 

19. 

Reveriue  Passengers  Transported  a 
1      I     1 

'■.d  Reve 

nue  Pas; 

enters  E 
1 

0DU-i9d. 

10. 

• 

1— 

1 

A-1.  Air  Carrier  Nase: 
A-c.  Report  Date: (Year) 

Code 

iNont.^; 

1                       — 

C.  DN-FLI5HT  riARKET 

E-IO 
Revenue 
Freight 
Transp. 
(Pounds) 
F,L270 
S,PE70 

B-11 

Revenue 

rtail 

Transp. 

(Pounds) 
F,LEj9 
G.P239 

E-IE 

Revenue 

Acft. 

Dect. 

Eched. 

F,L5£0 

G,P5E0 

B-13 
Revenue 
Aircraft 

Hours 

Ratp 

F,L430 

E,Ps30 

E-li. 

Re.enue 

Aircraft 

Hours 
Airborne 

F,LilO 

G.PelO 

C-!  ♦ 

revenue 

Psqrs. 

Enplaned 

TOTAL/ 

First 

F,LI10 

Fill 

C-2 

Revenue 

Fsgrs. 

Enplaned 

Middle 

F1I3 

C-3 
Revenue 
Fsgrs. 
Enplaned 

Ccach 

F112 

C-* 
Revenue 
Freight 
Enplaned 
(Founds) 
F,L217 
G,F2!7 

C-E 
Fevenje 

Bail 

Enplaned 
(Founds) 

F,Lcl9 

G,P2!9 

i 

--  Tot 

il  Snr      «t1   -.---.^1  k :_ 1-1        1 

1 

•  iriKii  lypBb  in  larisi 

1        1 

• 

- 

. 

RSFA  Fo.-i  U  Schedule  T-ICO 
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FOIW  41  SCHEDULE  T-1 

TRWTIC  AND  CflPftCITY  SUMT^fiRY 

BY  SERVICE  aftSS 

ftir  Carrier  Mik: 
Entity  Code: 
Report  Date:  (Year) 

Code: 
(North) 

This  schedule  is  used  to  report  only: 

1.  DoMestic  all  cargo  scheduled  service. 

2.  Doaestic  civilian  charters. 

3.  International  and  doaestic  Military 
charters.— 

Scheduled 

Nonsctteduled 
Civilian 

Nonsdiedvled 
Nilitary 

AH 

Cargo 
Service 

(6) 

Passenger/ 
Cargo 

(L) 

All 
Cargo 

(P) 

Passenger/ 
Cargo 

By 

Aircraft  Type 
(N) 

All 
Cargo 

By 

Aircraft  Type 
(R) 

Ti?HFFIC  ON  REVENUE  FLIGHTS 
Revenue  passengers  enplaned 
Revenue  passenger-miles  (000) 
Revenue  ton-iiles 

Passenger 

Freight 

Mail 

110 

140 
c*0 
£41 
£47 
249 

1 

Aircraft  Type 
Code 

Aircraft  Type 
Code 

XXXXKX 

xxxxxx 

xxxxxx 

XKXXXX 

xxxxxx 

xxxxxx 

KXXXXX 

xxxxxx 

xxxxxx 

xxxxxx 

xxxxxx 

AIRCRAFT  CAPACITY  OPERATED 
Available  ton-ailes 
Available  seat-ailes 
Revenue  aircraft-iiles  flown 

Revenue  aircraft  Biles  scheduled 

t 

Revenue  aircraft  depai-tures  perforned 
Revenue  aircraft  hours  (airborne) 
Revenue  aircaft  hours  iranp-to-rainpi 

260 
520 

410 
450 

5:o 

610 

xxxxxx 

xxxxxx 

xxxxxx 

xxxxx 

< 

xxxxxx 

xxxxxxx 

xxxxxx 

r 

RoCm  F.jr«  41  Schedule  T-1 
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FORM  41  SDCDULE  T-2 

Air  Carrier  1 
Entity  Code: 
Report  date: 

tiaae: 

Code: 

U.S.  AIR  CARRIER 
TRflFFIC  AND  CflPflCITY  BY  fllRCRW^T  TYPE 

(Year) 

(Month) 

1 
I 
t 

i 
■ 

Aircraft  Type 
Code: 

Aircraft  Type 
Code: 

Aircraft  Type 
Code: 

Aircraft  Type 
Code: 



.  , , , 

SCHEDULED  ALL-CARGO  SERVICES: 
Revenue  ton-«iles 

Available  ton-ailes 

Revenue  aircraft  Miles  flown 

Aircraft  departures  perforaed 

B240 
K80 
S410 
G510 

V510 

Z140 
Z320 
ZcW 
Z2A9 
Z247 
2288 
Z410 
Z510 
Z610 
Z650 
Z650 
Z810 

zsao 

Z921 

* 

NONSCHEDULED  SERVICES: 
Aircraft  departures  perforied 

9U.  SERVICES: 
Revenue  passenger-m  les  (000) 

Available  seat -ii les  (OOCD 

Revenue  ton-«iles 

Mail  revenue  ton-mles 

Freight  revenue  ton-ailes 

Available  ton-«iles 

Revenue  aircraft  mles  flown 

Aircraft  departures  perforaed 

hevenue  aircraft  hours  (airborne) 

Revenue  aircraft  hours  (raup) 

Total  aircraft  hours  (airbC'rrie) 

Aircraft  days  -  equipment 

Aircraft  days  -  routes 

Aircraft  fuels  issued 

L 

L  .  ._, 

i 

RSPft  For*  41  Schedule  T-2 
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FORM  41  SCHEDULE  T-3 

U.S.  AIR  CARRIER 

ftir  Carrier  Mame: 
Report  Date:  (Year) 

Nonth) 

Code 

AIRPORT  flCTIvm  STATISTICS 

(Entity  Code) 

Lire 
No. 

Airport 
Code 

Reveniie 
Passengers 

ErH>laned 

vno 

Nail 
Tons 
Enplaned 

V2I9 

Frtight 
Tons 
Enpl. 

V2I7 

Nail 

Tons 
Er^l. 

G219 

Freight 
Tons 
Enpl. 

6217 

Aircraft 
Departures 
Sdwduled 

(S20 

Acft.  Departures  PerfonwJ 

-6510- 
—  Aircraft  Type  Code  — 

Acft.  Departures  PerfonwJ 

-  V510  - 
—  Aircraft  Type  Code  — 

1. 

2. 

i 

1 

,. 

♦. 

5. 

L 

7. 

A. 

9. 

10. 

11. 

12. 

13. 

14. 

IS. 

li. 

17. 

IS. 

19. 

20. 

IGPA  Fori  41  Schedule  T-3 
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Included  as  Exhibit  A  to  this  final  rule 
is  a  revised  Form  41  Schedule  P-1.2 
Statement  of  Operations  which  includes 
a  category  combining  first  class  and 
coach  passenger  revenues  into  Account 
3901  Transport  Revenues-Passenger  in 
all  instances  except  for  international 
operations  of  Group  III  air  carriers. 

Issued  in  Washington,  DC,  on  November  7, 
1988. 
M.  Cynthia  Douglass, 

Administrator,  Research  and  Special 
Programs  Administration,  DOT. 

Editorial  note:  This  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 

BILLING  CODE  W10-62-M 
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Exhibit  A 


US  D»p«rta*nt  oi   Transportation 
RaMaroh  and  Spaelal  Prograaa 
Adalnlstratlon 


Air  Carrlvr 
Oparatlon 


STATGHENT  OF  OPBKATIONS 


T 


Account 
Mo. 


I 


??0^t 


3901-2 


J9Qi_ 


jsa^ 


3906-1 


3906.2 


OPESATIHO  REVENUES 

Paaaati^er-Flrat  Claaa 

Paaa»ng«r -Coach 

Transport  Ravanuea-Paaaengar 

Hall 

Proparty-lralght 

Proparty-aacaea  paaaangar  baggaga. . 

Chartar-paaaangar 

Chartar-proparty 

Raaarvatlon  cancallatlon  faaa 

HlBcallanaoua  oparatlng  rawanuae. .  . 
Public  aarwlca  ravanuaa  <aubaldy>.. 

Tranaport  ralatad  ravanuaa j  4^98 

Total  Oparatlng  Ravanuaa 49Vi 


3907.1 


3907.2 


3919.1 


3919.2 


<a06 


Buartar  Endad 


19 


12  Hontha  Endad 


19 


5500 


NOHOPERATIHG  IMCOHE  AND  EXPENSE 
Inlaraat  on  long-tara  dabt  and 

capital  laaaaa 

Other  Intaraet  axpanaa 

Foralgn  axchanga  galna  and  loaaea. . 


6400 


OPERATING  EXPENSES 

Flying  oparatlona SlOO 

Halntananca MOO 

Paaaangar  Sarvlca o 

Aircraft  and  traffic  aarvlclng o 

Proaotlon  and  aalaa o 

Ganaral  and  adalnlatratlva o 

Dapraclatlon  and  aaortlxatlon • 

Tranaport  ralatad  axpanaaa 

Total  Oparatlng  Expanaaa 

Oparatlng  Profit  or  Loaa 


.1200. 


6600 


6900 


7100 


7199 


7999 


Capital  galna  and  loaaaa 

Other  Incoaa  and  axpenaaa-net. . . . 

Honoperatlng  Incoae  and  axpanaa. 

Incoae  before  Incoae  Taxee 


6161 


6162 


6185 


6166.5 
6166.6 


IHCOHE  TAXES  FOR  CURRENT  PERIOD 
Incoaa  before  dlacontlnued 

operatlona,  extraordinary  Itea 

and  accounting  changea 

DISCONTINUED  OPERATIONS 
EXTRAORDINARY  ITEHS 
Incoae  taxea  applicable  to 

extraordinary  Iteaa 

ACCOUNTING  CHANGES 
Net  Inc 


6169 


6199 


6999 


9100 


9199 


9600 


9796 


9797 


9600 


9699 


Wednesday 
November  16.  1988 


•   Denotea  Invaraa  aaount)  In  accxninta  6100,  9600,  9700, 

and  9600  denoted  debit  aaount. 
RSPA  Fora  41  Schedule  P-1.2 


[FR  Doc.  88-26322  Filed  11-15-88;  8:45  am] 
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Group  I  Air  Carrlera  Only 

Group  II  and  Group  III  Air  Carrlera  Only 


Part  VII 

Department  of 
Defense 

Department  of  the  Army 


32  CFR  Part  651  I 

Environmental  Effects  of  Army  Actions; 

Notice  of  Adoption  of  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  651 
[Army  Reg.  200-2] 

Environmental  Effects  of  Army 
Actions 

agency:  Department  of  the  Army,  DOD. 

ACTION:  Notice  of  adoption  of  final  rule. 

summary:  The  Department  of  Army 
hereby  gives  notice  that  it  is  adopting 
revised  policy  and  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  and 
Council  on  Environmental  Quality 
(CEQ)  regulations.  These  guidelines 
replace  policy  and  procedures  found  in 
current  Army  Regulation  200-2  (32  CFR 
Part  651),  Environmental  Effects  of 
Army  Actions.  The  revision  is  necessary 
to  clarify  and  update  the  current 
regulation.  The  revision  clarifies 
organizational  responsibilities,  revises 
the  list  of  actions  which  are 
categorically  excluded  from 
environmental  impact  analyses,  clarifies 
public  involvement  procedures,  and 
provides  new  guidance  on  mitigation 
and  monitoring  of  environmental 
impacts.  The  final  rule  provides  new 
guidance  on  the  Army  policy  of 
integrating  NEPA  procedures  into  the 
Remedial  investigation/Feasibility 
Study  (RI/FS)  stages  of  hazardous 
substance  cleanup  actions  required 
under  the  Comprehensive 
Envirorimental  Response,  Compensation 
and  Liability  Act.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA).  The  final 
rule  provides  Army  policy  relative  to 
compliance  with  NEJPA  in  airspace 
proposals.  The  revised  regulation 
incorporates  field  and  other  experiences 
since  the  publication  of  the  last 
publication  of  the  regulation. 

EFFECTIVE  DATE:  These  procedures  are 
effective  December  16, 1988. 

ADDRESS:  Office  of  the  Assistant  Chief 
of  Engineers,  Army  Environmental 
Office,  Room  1E671,  Pentagon, 
Washington,  DC  20310-1000.  Comments 
or  request  for  changes  may  be  submitted 
on  a  Department  of  Defense  Form  2028, 
Recommended  Changes  to  Publications 
and  Blank  Forms. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tim  Julius,  Army  Environmental 
Office.  (202)  272-0596  or  Mr.  Ray  Clark. 
Office  of  the  Assistant  Secretary  of  the 
Army  (I&L),  (202)  695-7824. 


SUPPLEMENTARY  INFORMATION: 
Classification 

The  Secretary  of  the  Army  has 
determined  that  this  revision  is  not  a 
"major"  rule  within  the  meaning  of 
Executive  Order  12291.  The  effect  on  the 
economy  will  be  less  than  $100  million. 
The  rule  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal.  State,  or  local 
governmental  agencies.  The  rule  will  not 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  a  United  States-based 
enterprise  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction 

This  rule  does  not  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget  under  the  requirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Costs  and  Benefits 

This  rule  has  been  reviewed  under 
E.0. 12291  and  the  Secretary  of  the 
Army  has  classified  the  action  as  non- 
major.  The  effect  of  the  rule  on  the 
economy  will  be  less  than  $100  million. 
Therefore,  neither  a  regulatory  impact 
analysis  nor  a  full  regulatory  evaluation 
was  required. 

Small  Business  Impact 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  section  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Background 

On  17  February.  1988,  a  notice  of 
proposed  rule  32  CFR  Part  651, 
Environmental  Effects  of  Anny  Actions, 
was  published  in  the  Federal  Register 
(53  FR  4647-4671).  A  30  day  comment 
period  for  public  review  was  provided. 
During  that  period  seven  (7)  letters  were 
received.  Two  letters  were  from  state 
agencies,  three  were  from  federal 
agencies,  and  two  letters  were  from 
Army  field  agencies.  The  seven  letters 
provided  53  comments.  The  largest 
category  of  comments  were  related  to 
administrative  processing  of 
environmental  documentation  through 
Army  channels  (16).  The  comments 
generally  were  from  the  Army  field 
agencies  who  chose  to  respond  to  the 
proposed  rule.  A  second  category  dealt 
with  the  inclusiveness  of  regulation,  i.e.; 
the  regulation  should  cover  broader 
categories  of  actions  which  require 


environmental  impact  analysis  (13).  A 
third  category  also  received  13  I 

comments,  that  the  regulation  required 
clarification.  Five  comments  were  in  the 
category  of  typographical/grammatical 
errors.  Three  comments  suggested 
changes  in  terminology  to  ensure  Army 
is  using  proper  criteria  for  determining 
the  level  of  environmental 
documentation  required  for  Army  i 

actions. 

The  following  discusses  the  comments 
and  Army's  responses  to  the  general  and 
specific  concerns  expressed  on  the 
proposed  rules.  Copies  of  all  written 
comments  have  been  provided  to  CEQ 
and  are  available  for  public  review  at 
the  Army  Environmental  Office,  Room 
1E671,  Pentagon,  Washington,  DC. 

Specific  Comments  on  the  Rule 

1.  Section  651.4  Policy.  One 
commenter  suggested  the  rule  cite  other 
environmental  laws  and  where  they  can 
be  found.  This  comment  was  not 
adopted  because  this  rule  is  not  the 
appropriate  place  to  cite  all 
environmental  regulations.  The  scope  of 
this  rule  is  confined  to  implementing 
NEPA.  The  Army  has  a  regulation  (AR 
200-1)  concerning  compliance  with  other 
environmental  laws  and  regulations. 

2.  Section  651.5  Responsibilities.  One 
commenter  suggested  sentence  structure 
change  to  enhance  clarity  and  that 
suggestion  was  adopted  (§  651.5(b)).  The 
same  commenter  suggested  the 
responsibilities  of  the  Program 
Executive  Officer's  responsibilities  be 
defined  in  this  section.  This  is  an 
inappropriate  place  to  define  the  PEO 
responsibilities.  All  the  Army 
organizations  which  appear  in  this 
section  have  a  special  responsibility  in 
the  environmental  program.  The  PEO 
has  responsibilities  which  mirror  those 
of  HQDA  staff  agencies  and  those 
responsibilities  are  defined  in  §  651.5(c). 

3.  Section  651.6  Records  and 
Documents.  One  commenter  suggested 
that  the  regulation  should  specifically 
note  that  using  a  Categorical  Exclusion 
does  not  exclude  compliance  with  other 
environmental  laws.  "This  suggestion 
was  not  adopted  because  there  is  no 
instance  in  this  rule  that  intimates  that 
the  rule  repeals  or  usurps  any  other 
environmental  law  or  regulation.  In  fact, 
many  of  the  Categorical  Exclusions  (CX) 
are  predicated  upon  compliance  with 
other  environmental  laws  and 
regulations.  It  is  inherent  that  a  CX  does 
not  exclude  compliance  with  other 
environmental  laws.  Likewise,  even 
though  one  prepares  an  environmental 
assessment  or  environmental  impact 
statement,  the  proponent  is  not  exempt 
from  other  environmental  laws  and 
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regulations.  A  second  comment  on  this 
part  refuted  the  need  for  Army  to 
require  a  Record  of  Environmental 
Consideration  (REC)  for  actions  that  are 
CXs.  this  suggestion  is  not  adopted 
because  CXs  are  broad,  by  design,  to 
cover  many  Army  actions  that  have  no 
potential  for  environmental  impact.  The 
RECs  are  for  those  CXs  that  must  be 
rigidly  defined  to  be  properly  excluded. 
There  is  very  little  paperwork 
associated  with  a  CX,  yet  the  REC 
provides  the  proponent  a  vehicle  to 
document  his/her  consideration  of  the 
potential  environmental  impacts.  The 
Army  finds  these  RECs  useful. 

4.  Section  051.7 Definitions.  One 
commenter  requested  clarification  of  the 
sentence  "major  federal  action  is  not  a 
determinate  in  a  decision  to  prepare  or 
not  prepare  environmental 
documentation".  While  it  is  true  that  a 
"major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment"  clearly  requires  an  HIS,  a 
major  federal  action  with  merely 
"potential"  may  not  have  significant 
effects  on  the  environment,  and 
therefore  may  require  only  an  EA.  It  is 
conceivable  that  even  a  "major  federal 
action"  could  be  excluded  because  of  its 
category.  Another  commenter  suggested 
that  the  definition  of  "significantly 
affecting  the  enviroiunent"  should  also 
include  that  positive  impacts,  as  well  as 
negative  environmental  impacts,  require 
enviroiunental  impact  analysis.  This  is 
true  and  has  been  incorporated  in  the 
final  nde. 

5.  Section  651.8  Responsibilities. 
Several  ccmmenters  recommended 
additional  Army  agencies  be  added  to 
this  section.  One  state  military  agency 
pointed  out  that  the  National  Guard 
Bureau  (NGB)  responsibilities  are  not 
incorporated,  nor  is  the  relationship 
between  the  NGB  and  the  state  Adjutant 
Generals  (AG)  clearly  defined.  The  NGB 
responsibilities  are  the  same  as  any 
other  Headquarters.  Department  of 
Army  (HQDA)  sta^  agency  and  are 
therefore  defined  in  S  651.5(c)  1-9.  No 
change  to  the  rule  is  required.  The 
relationship  of  the  NGB  and  the  State 
AGs  has  been  clarified  in  several 
sections  of  the  rule. 

6.  Section  651.9  (a).  Applicability.  One 
respondent  expressed  concern  that 
installation  restoration  projects 
pursuant  to  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  would  not 
be  adequately  assessed  under  the 
Army's  proposed  rule.  As  a  matter  of 
policy,  the  Army  will  comply  with  the  40 
CFR  Parts  1500-1508  and  the  final  rule 


has  incorporated  this  revision.  Another 
commenter  suggested  that  applicability 
of  the  regulation  should  extend  to 
Section  802  housing  projects,  as  well  as 
Section  801  housing.  This  suggestion  has 
been  adopted  and  incorporated  in  the 
final  rule. 

7.  Section  651.10  Categories  of 
Actions.  One  commenter  suggested  that 
paragraph  (b)  of  this  section,  which 
deals  with  emergencies,  did  not  provide 
relief  for  those  emergency  actions  where 
the  impacts  may  not  be  significant,  but 
require  preparation  of  an  EA  and 
pubhcation  of  a  FNSL  The  intent  of  the 
proposed  rule  was  to  note  that  even 
projects  with  significant  impacts  may  be 
undertaken  without  the  benefit  of  an 
EIS.  It  was  intended  to  be  inclusive. 
However,  the  final  rule  clarifies  this 
point. 

8.  Section  651.11  Classified  Actions. 
One  federal  agency  offered  to 
participate  in  review  of  classified 
actions  at  the  Army's  request  and  noted 
the  agency  had  reviewers  with 
appropriate  security  clearances  for  such 
review.  The  Army  appreciates  the  offer 
and  will  consider  it  for  use  in  the  future. 

9.  Section  651.12  Integration  with 
Army  Planning.  One  commenter  noted 
that  while  the  Army  requires  publication 
of  a  Finding  of  No  Significant  Impact 
(FNSI),  it  fails  to  mention  the  circulation 
of  the  EA  which  is  the  basis  of  the  FNSI. 
It  has  always  been  Army  policy  and 
practice  that  the  EA  is  available  for 
public  review.  However,  the  sentence  in 
S  651.12(b)(2)  has  been  changed  to 
ampUfy  this  policy.  A  federal  agency 
noted  that  the  proposed  rule  stated  that 
EPA  accepts  Notices  of  Availability 
until  noon  on  Friday,  when  the  EPA 
actually  accepts  NOAs  until  the  close  of 
business  each  Friday.  This  information 
will  be  incorporated  into  the  final  rule. 
One  respondent  asked  for  criteria  to 
understand  what  triggers  a  30  day 
waiting  period  described  in 

S  651.12(b)(2){ii).  It  is  Army  policy  that 
there  is  a  30  day  waiting  period  after  a 
FNSI  is  published  before  a  decision  is 
made.  It  should  be  noted  that  although 
CEQ  does  not  require  a  30  day  waiting 
period,  it  is  Army  policy.  There  may  be 
peculiar  circtunstances  where  the  30  day 
comment  period  is  not  followed,  but 
those  are  rare.  To  clarify,  this  final  rule 
states  the  Army  policy  to  wait  30  days 
for  comments.  Another  comment 
suggested  that  Historic  Preservation 
Plans  were  mentioned  twice  in  the  same 
section  for  the  same  purposes  and  that 
one  reference  should  be  deleted.  This 
suggestion  was  adopted. 

10.  Section  651.13  Mitigation  and 
Monitoring.  One  respondent  requested 
the  rule  incorporate  guidance  on  the 


types  of  mitigation  measures  that  should 
be  included  as  line  items  in  the  budget. 
This  suggestion  was  adopted  and  the 
wording  has  been  revised.  The  final  rule 
clarifies  the  responsibility  of  the 
proponent  with  respect  to  funding 
mitigatioiut. 

11.  Section  651.16  Categorical 
Exclusions  (Procedures).  Respondent 
suggests  the  final  rule  explain  why  some 
CXs  require  RECs  and  others  do  not. 
The  final  rule  states  the  rationale  for 
this  requirement  in  §  651.16(a).  Another 
conunenter  suggested  that  S  651.16(b)(S) 
does  not  include  other  safety  regulations 
with  which  Army  agencies  will  comply 
besides  AR  385-10.  This  suggestion  is 
adopted  and  the  final  rule  adds  the 
phrase  "*  *  *  and  all  other  applicable 
Army  safety  and  preventive  medicine 
regulations",  in  order  to  be  more 
inclusive. 

12.  Section  651.22  Components  of  the 
EA.  One  commenter  stated  that  the 
Army  should  not  require  both  the  EA 
and  the  FNSI  to  be  signed.  If  the  EA  and 
the  FNSI  are  integrated  and  never 
separated,  only  the  FNSI  would  need  to 
be  signed.  However,  there  are  cases 
where  the  two  are  separated  and 
requires  that  reviewers  are  aware  that 
both  have  been  reviewed  and  approved 
by  the  decisionmaker.  It  is  Army  policy 
that  both  will  be  signed. 

13.  Section  651.23  Decision  Process. 
One  commenter  suggested  that  the 
preface  to  this  section  should  include 
provisions  for  the  proponent  to  go 
directly  to  a  decision  to  prepare  an  EIS 
without  first  preparing  an  EA.  Although 
Army  believes  this  has  not  been  a  point 
of  confusion  within  the  agency,  explicit 
wording  has  been  incorporated  in  the 
final  rule  to  reflect  that  a  proponent  may 
determine  to  prepare  an  EIS  at  any  point 
in  the  decision  process. 

14.  Section  651.27  Criteria.  Two 
commenters  pointed  out  that  the  criteria 
to  prepare  an  ElIS  should  not  be  based 
solely  on  "degradation"  of  the 
environment,  but  may  also  include 
"beneficial"  impacts.  It  is  true  that  a 
more  appropriate  term  is  "significantly 
affect"  and  the  final  rule  has  adopted 
this  conunent.  Another  commenter 
pointed  out  that  paragraph  (b)  in  this 
subsection  needed  a  rewrite  to  create  a 
complete  second  sentence.  This  was 
adopted.  One  respondent  suggested  the 
Army  will  prepare  an  EIS  when  an 
action  "affects  the  environment,  or  parts 
of  it,  in  ways  or  by  means  found  by 
other  federal  agencies  to  be  significant 
and  to  require  an  EIS."  This  suggestion 
was  not  adopted.  The  Army  is 
responsible  for  its  actions  and  must 
decide  when  an  EIS  is  appropriate. 
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15.  Section  651.28  Actions  Normally 
Requiring  an  EIS.  One  respondent  urged 
a  rewrite  of  the  provision  dealing  with 
Life  Cycle  Environmental 
Documentation  (LCED)  of  weapon 
systems  to  incorporate  the  broader 
concept  of  "research  and  development 
systems".  It  is  not  clear  that  all  research 
and  development  systems  require  an 
EIS.  However,  the  point  the  respondent 
makes  is  well  taken,  i.e.:  that  not  just 
weapon  systems  will  be  subject  to  EISs. 
Therefore,  the  final  rule  incorporates  the 
phrase  "materiel,  such  as  weapon 
systems",  to  broaden  the  concept.  It 
remains  the  responsibility  of  the 
proponent  to  determine  the  level  of 
environmental  documentation  required 
to  comply  with  NEPA  and  CEQ 
regulations. 

16.  Section  651.30  Steps  on  Preparing 
and  Processing  an  EIS.  Six  comments 
were  received  regarding  this  section. 
One  commenter  suggested  Army  provide 
more  information  on  internal  processing 
of  EISs  through  Army  channels.  This 
comment  was  adopted  and  guidelines 
were  expanded  in  S  651.30(a).  However, 
it  is  anticipated  that  a  Department  of 
Army  pamphlet  will  be  initiated  in  1989 
whidi  will  contain  more  how-to 
instructions  than  a  policy  rule  can 
accommodate.  A  state  military  agency 
requested  that  the  final  rule  indicate 
how  lead  agency  is  determined  for  an 
action  initiated  by  the  State  Adjutant 
General.  This  regulation  is  meant  for 
Department  of  Army  Actions.  The 
National  Guard  Bureau  is  always  the 
proponent,  and  lead  agency,  when  the 
action  is  accomplished  with  federal 
dollars.  The  state  may  be  either  a  joint 
lead  or  cooperating  agency.  Language 
has  been  incorporated  to  clarify  this 
point.  Another  commenter  suggested  the 
rule  should  not  discuss  the  Final 
Environmental  Impact  Statement  (FEIS) 
in  the  section  on  public  review  of  the 
Draft  EIS  (DEIS).  Army  agrees  with  this 
comment  and  will  move  this  paragraph 
to  §  651.30(g].  Another  commenter 
suggested  Army  point  out  that  Final 
EISs  should  be  mailed  to  the 
commenters  on  the  Draft  EIS  before 
filing  the  NOA  with  EPA.  This  was  a 
shortcoming  in  the  proposed  rule  and 
new  language  is  incorporated  in  the 
final  rule.  The  last  comment  is  this 
section  suggested  that  a  paragraph 
should  be  added  to  provide  guidance  on 
preparation  and  coordination 
procedures  for  Supplemental  EISs.  This 
has  been  added  in  this  section. 

17.  Section  651.31  Existing  EISs. 
Commenter  recommends  that  the  final 
rule  add  a  paragraph  that  will  facilitate 
adoption  of  other  agencies  NEPA 


documents  when  appropriate.  This 
language  is  included  in  the  Tinal  rule. 

18.  Appendix  A — Categorical 
Exclusions.  Two  comments  were 
received  on  the  Appendix.  One 
respondent  suggested  the  Army  change 
the  "Screening  Questions"  to  "Screening 
Criteria".  Since  the  10  statements  in  the 
screen  do  represent  criteria  for  using  a 
CX,  this  suggestion  was  adopted.  CEQ 
requested  the  Army  delete  CX  A-28 
because  of  its  broadness  and  the 
potential  for  abuse.  The  proposed  rule 
had  incorporated  stricter  measures  and 
provided  a  greater  internal  control  on 
the  use  of  A-28.  The  Army  believes  the 
elimination  of  A-28  will  require 
additional  specific  CXs  and  therefore 
the  list  will  be  expanding  periodically  in 
the  first  one-two  years  after  the  final 
rule.  However,  the  Army  has  removed 
CXA-2a 

19.  As  a  result  of  comments  regarding 
the  presentation  of  the  material,  Subpart 
A — Introduction  was  reorganized  and 
Subpart  B — Records  and  Documents 
was  transposed  with  Subpart  C — NEPA 
and  the  Decision  Process  to  ensure 
logical  presentation  of  the  material.  In 
addition,  the  CFR  section  numbers  have 
been  revised  for  format  consistency. 

List  of  Subjects  in  32  CFR  Part  651 

Environmental  protection. 
Environmental  impact  statements. 
Natural  resources.  Ecology. 
Lewis  D.  Walker. 

Deputy  for  En  vironment.  Safety  and 
Occupational  Health  OASA  (IS-L). 

For  the  reasons  set  forth  in  the 
preamble.  32  CFR  Part  651  is  revised  as 
follows: 

PART  651— ENVIRONMENTAL 

EFFECTS  OF  ARMY  ACTIONS  (AR200- 

2) 

Subpart  A— Introduction 

651.1  Purpose. 

651.2  References. 

651.3  Explanation  of  abbreviatiorw  and 
terms. 

651.4  Responsibilities. 

651.5  Policies. 

651.6  Procedures. 

Subpart  B— National  EnvlronnMntai  Policy 
Act  (NEPA)  and  tita  Daciaion  Procaaa 

651.7  Introduction. 

651.A    Actions  requiring  evaluation. 

651.9  Environmental  review  categories. 

651.10  Determining  appropriate 
environmental  documentation. 

651.11  Classified  actions. 

651.12  Integration  with  Army  planning. 

651.13  Mitigation  and  monitoring. 

Subpart  C— Required  Racorda  and 
Documanta 

651.14  Introduction. 

651.15  Optional  documents. 


Subpart  D— Catagorical  Exclualona  (CX) 

651.16  Introduction. 

651.17  Determining  when  to  use  a  ex. 

651.18  CX  actions. 

651.19  Modincation  of  the  CX  list. 

Subpart  E— EnvlronnMntai  Asaaaament 
(EA) 

65120  Introduction. 

651.21  Conditions  requiring  an  EA. 
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Authority.  National  Environmental  Policy 
Act  of  1986  (NEPA).  42  U5.C.  4321  et  seq. 


Council  on  Environmental  Quality 
Regulations,  40  CFR  ParU  1500-1506. 43  PR 
55976-^6007,  November  29, 197S,  as  amended 
at  51  FR  15625,  April  25. 1986,  and  E.0. 12114. 

Sut>part  A— Introduction 

§  6S1.1    Purpoaa. 

This  regulation  sets  forth  policy, 
responsibilities,  and  procedures  for 
integrating  environmental 
considerations  into  Army  planning  and 
decisionmaking.  It  establishes  a  criteria 
for  determining  what  Army  actions  are 
categorically  excluded  from 
requirements  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  lists  applicable  categorical 
exclusions  (CX)  in  Appendix  A. 

§651.2    Referancas. 

Required  and  related  publications  and 
referenced  forms  are  listed  in  Appendix 
B. 

§  651.3    Explanation  of  abbreviations  and 
term*. 

Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in  the 
Glossary. 

§  651.4    Rasponslbllitlas. 

(a)  The  Secretary  of  the  Army  (SA) 
has  designated  the  Assistant  Secretary 
of  the  Army  (Installations  and  Logistics 
(ASA  (I&L))  to  serve  as  the  Army's 
responsible  official  for  National 
Environmental  Policy  Act  (NEPA) 
matters. 

(b)  The  Chief  of  Engineers  (COE)  has 
the  responsibility  for  coordinating  and 
monitoring  NEPA  activities  within  the 
Army.  Through  the  Assistant  Chief  of 
Engineers  PAEN-ZC),  the  Army 
Environmental  Office  is  the  Army  Staff 
(ARSTAF)  point  of  contact  (POC)  for 
environmental  matters. 

(c)  The  Assistant  Chief  of  Engineers 
(ACE)  will— 

(1)  Provide  assistance  to  Army 
agencies  in  completing  environmental 
analysis  and  documentation  through 
identifying  and  quantifying 
environmental  impacts  and  selecting 
impact  mitigation  techniques. 

(2)  In  cases  of  multiple  Army  agency 
involvement,  designate  a  single  agency 
or  lead  office  with  responsibility  for 
preparing  and  processing  environmental 
documentation;  assign  Army  lead 
agency  responsibility  in  cases  of  non- 
Army  agency  involvement. 

(3)  Review  and  comment  on 
Environmental  Impact  Statements  (EISs) 
submitted  by  Army,  other  Department  of 
Defense  (DOD)  components,  and  other 
Federal  agencies. 

(4)  Monitor  proposed  Army  policy  and 
program  documents  that  have 
environmental  implications  to  determine 


compliance  with  NEPA  requirements 
and  to  ensure  integration  of 
environmental  considerations  into  the 
decisionmaking  process. 

(5)  Maintain  liaison  with  the  O^ice  of 
Management  and  Budget  Council  on 
Environmental  Quality  (CEQ). 
Environmental  Protection  Agency  (EPA), 
and  other  Federal,  State,  and  local 
agencies  on  environmental  policies  that 
may  affect  the  Army.  This  liaison  assists 
in  identifying  and  evaluating  applicable 
regulatory  policies  for  proposed  actions. 

(6)  Maintain  a  current  record  from 
which  access  to  EISs  may  be  obtained 
from  the  proponent.  Also,  maintain  a 
record  of  actions  of  national  concern 
that  resulted  in  a  Finding  of  No 
Significant  Impact  (FNSI). 

(7)  Establish  procedures  for  retention 
of  EISs  prepared  by  the  Department  of 
the  Army  (DA). 

(8)  Require  the  revision  or  preparation 
of  environmental  documents,  as 
appropriate,  to  ensure  adequate 
consideration  of  environmental  impacts 
when  a  proponent  has  failed  to  do  so. 

(9)  Comment  on  EISs  within  those 
areas  of  assigned  staff  responsibihty 
and  technical  capability. 

(10)  Resolve  issues  in  determining  if  a 
public  hearing  or  public  scoping  meeting 
is  appropriate  for  the  proposed  action 
and  assign  the  responsibility  to  an 
appropriate  office. 

(d)  Heads  of  Headquarters, 
Department  of  Army  (HQDA)  agencies 
will— 

(1)  Apply  policies  and  procedures 
herein  to  programs  and  actions  within 
their  staff  responsibility  except  for  State 
funded  operations  of  the  Army  National 
Guard  (ARNG). 

(2)  Task  the  appropriate  component 
with  preparation  of  environmental 
assessments  (EAs)  and/or  EISs. 
Proponents  (defined  in  the  Glossary) 
may  conduct  their  preparation  in-house, 
through  contract  or  pursue  indirect 
preparation  with  the  assistance  of 
supporting  U.S.  Army  Corps  of 
Engineers  (USAGE)  Districts. 

(3)  Initiate  the  preparation  of 
necessary  environmental 
documentation,  assess  proposed 
programs  and  projects  to  determine  their 
environmental  consequences,  and 
initiate  environmental  documents  for 
circulation  and  review  along  with  other 
planning  or  decisionmaking  documents. 
These  documents  include  a  completed 
DD  Form  1391  (Military  Construction 
Project  Data),  Case  Study  and 
Justification  Folder,  Integrated  Program 
Summary,  and  other  documents 
proposing  or  supporting  proposed 
programs  or  projects. 


(4)  Coordinate  appropriate 
environmental  documents  with  ARSTAF 
agencies. 

(5)  Designate,  record,  and  report  the 
identity  of  the  agency's  single  PCXI  for 
NEPA  considerations  to  the  Army 
Environmental  Office. 

(6)  Assist  in  the  review  of 
environmental  documents  prepared  by 
DOD  and  other  Army  or  Federal 
agencies,  as  requested. 

(7)  Coordinate  proposed  directives, 
instructions,  regulations,  and  major 
policy  publications  that  have 
environmental  implications  with  the 
Army  Enviroiunental  Office. 

(8)  Maintain  the  capability  (personnel 
and  other  resources)  to  comply  with  the 
requirements  of  this  regulation. 

(9)  Prepare  and  maintain  a  record  of 
decision  (ROD)  on  each  EIS  for  which 
they  are  the  staff  proponent 

(e)  The  Assistant  Secretary  of  the 
Anny  (Financial  Management)  will 
establish  procedures  to  ensure 
compliance  with  requirements  for 
environmental  exhibits  and  displays  of 
data  in  support  of  aimual  authorization 
requests. 

(f)  The  Judge  Advocate  (General  will 
provide  legal  advice  and  assistance  in 
interpreting  NEPA  and  CEQ  regulations. 
The  Judge  Advocate  (General  will 
inteiiace  with  the  Army  General 
Coiuisel,  Corps  of  Engineers  General 
Counsel  and  the  Department  of  Justice 
on  NEPA  related  litigation. 

(g)  The  Surgeon  General  is 
responsible  for  environmental  review 
related  to  the  health  and  welfare 
aspects  of  proposed  EISs  submitted  to 
HQDA. 

(h)  The  Chief  of  Public  Affairs  is  the 
POC  for  media  inquiries  of  national 
significance.  The  Chief  will — 

(1)  Provide  guidance  on  issuing  public 
announcements  such  as  FNSI,  Notices  of 
Intent  (NOI).  scoping  procedures. 
Notices  of  Availability  (NOA).  and  other 
public  involvement  activities. 

(2)  Review  and  coordinate  plaimed 
announcements  on  actions  of  local  or 
national  interest  with  appropriate 
ARSTAF  elements  and  the  Assistant 
Secretary  of  Defense  for  Public  Affairs 
(OASD  (PA)). 

(3)  Provide  public  affairs  guidance  in 
conducting  environmental  programs. 

(4)  Be  POC  for  media  inquiries  that 
are  of  national  significance. 

(5)  Issue  press  releases  that  coincide 
with  the  publication  of  FNSIs.  NOIs,  and 
NOAs. 

(i)  The  Chief  of  Legislative  Liaison 
will  notify  members  of  Congress  of 
impending  EISs  and  EAs  of  national 
concern. 
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(j)  Major  Army  command  (MACXDM) 
commanders.  Chief,  National  Guard 
Bureau,  and  heads  of  agencies  will — 

(1)  Monitor  proposed  actions  and 
programs  within  their  commands. 

(2)  Task  the  appropriate  component 
with  preparation  of  EAs  and  EIS«  and 
development  of  pubUc  involvement 
activities.  Proponents  may  delegate 
authority  to  conduct  their  preparation 
in-house,  through  contract,  or  pursue 
indirect  preparation  with  the  assistance 
of  supporting  U.S.  Army  Corps 
Engineers  Districts. 

(3)  Assure  that  appropriate 
environmental  documentation  is 
prepared  and  forwarded  to  the 
appropriate  proponent 

(4)  Apply  policies  and  procedures  set 
forth  in  this  regulation  to  programs  and 
actions  within  their  command  and  staff 
responsibility. 

(5)  Initiate  the  preparation  of 
necessary  environmental  documentation 
and  assess  the  environmental 
consequences  of  proposed  programs  and 
projects. 

(6)  Circulate  and  review 
environmental  documents  at  the  same 
time  with  other  planning  or 
decisionmaking  documents.  These 
related  documents  include  a  completed 
DD  Form  1391,  Case  Study  and 
Justification  Folder,  Integrated  Program 
Summary,  and  other  docimients 
proposing  or  supporting  proposed 
programs  or  projects. 

(7)  Coordinate  appropriate 
environmental  documents  and  public 
affairs  initiatives  with  HQDA  agencies 
and  the  Army  Environmental  Office. 

(8)  Designate,  record,  and  report  the 
identity  of  the  agency's  single  POC  for 
NEPA  considerations  to  the  Army 
Environmental  Office. 

(9)  Assist  in  the  review  of 
environmental  documents  prepared  by 
DOD  and  other  Army  or  Federal 
agencies,  as  requested. 

(10)  Coordinate  proposed  directives, 
instructions,  regulations,  and  major 
policy  publications  that  have 
environmental  implications  with  the 
Army  Environmental  Office. 

(11)  Maintain  the  capability 
(personnel  and  other  resources)  to 
comply  with  the  requirements  of  this 
regulation  (See  40  CFR  1507.2.) 

(12)  Prepare  and  maintain  a  ROD  on 
EISs  for  which  they  are  the  staff 
proponent. 

(13)  Develop  public  affairs  initiatives, 
when  appropriate,  for  actions  requiring 
EAs  and  EISs. 

(k)  Installation,  activity,  and  unit 
commanders  will  accomplish 
responsibilities  listed  in  paragraphs  (j) 
(1)  through  (3).  (5),  (7).  and  (9)  of  this 
section. 


§651.5 

(a)  The  DA  will  endeavor  to  ensure 
the  wise  use  of  natural  resources  on 
Army  land.  The  DA  will  match  military 
mission  activities  with  the  ecological 
compatibility  of  the  land  and  natiu^l 
resources  in  order  to  maintain  resources 
for  realistic  training,  while  minimizing 
the  adverse  impact  on  the  human  and 
natural  environment  Decisionmakers 
will  be  cognizant  of.  and  responsible  for. 
the  impart  of  their  decisions  on  cultural 
resources:  soils,  forests,  rangelands. 
water  and  air  quality,  and  fish  and 
wildlife;  as  well  as  other  natural 
resources  under  their  stewardship.  The 
DA  will  identify  significant 
environmental  effects  of  proposed 
programs  and  projects  in  adequate 
detail.  These  effects  will  be  considered 
in  the  decision  process  along  with 
technical,  economic,  and  other 
necessary  factors.  DA  will  carry  out  the 
mission  of  national  security  in  a  manner 
consistent  with  NEPA  and  other 
applicable  environmental  standards, 
laws,  and  policies.  DA  will  employ  all 
practicable  means  consistent  with  other 
essential  considerations  of  national 
policy  to  minimize  or  avoid  adverse 
environmental  consequences  and  attain 
the  goals  and  objectives  stated  in 
sections  101  and  102  of  NEPA.  (See 
Appendix  C.) 

(b)  Environmental  considerations  will 
be  integrated  into  the  decisionmaking 
process  to  ensure  that — 

(1)  Major  decision  points  are 
designated  for  principal  programs  and 
proposals  likely  to  have  a  significant 
effect  on  the  quality  of  the  human 
environment  while  providing  for  the 
NEPA  process  to  coincide  with  these 
decision  points. 

(2)  Relevant  environmental 
documents,  comments,  and  responses 
accompany  the  proposal  through  the 
existing  Army  review  and  the 
decisionmaking  process.  The  Army  will 
integrate  NEPA  requirements  with  other 
planning  and  environmental  review 
procedures  required  by  law  or  Army 
practice  so  that  review  of  environmental 
considerations  is  concurrent  rather  than 
consecutive. 

(3)  The  alternatives  considered  are 
within  the  range  of  alternatives 
discussed  in  relevant  environmental 
documents. 

(c)  Worldwide  and  long-range 
character  of  environmental  problems 
will  be  recognized,  and  where  consistent 
with  national  security  requirements  and 
United  States  (U.S.)  foreign  poHcy. 
appropriate  support  will  be  given  to 
initiatives,  resolutions,  and  programs 
designed  to  maximize  international 
cooperation  in  protecting  the  quality  of 
the  world  human  environment.  In 


accordance  with  Executive  Order  12114, 
DOD  Directive  e050.7,  and  Subpart  H  of 
this  regulation,  an  environmental 
planning  and  evaluation  process  will  be 
incorporated  into  Army  actions  that 
may  significantly  affect  global 
commons,  environments  of  other 
nations,  or  any  protected  natiu^  or 
ecological  resources  of  global 
importance.  (See  Subpart  H.) 

(d)  Laws,  other  than  NEPA.  that 
require  the  Army  to  gain  approval  of 
other  Federal,  State,  or  local 
Government  agencies  before  taking 
actions  that  may  have  environmental 
consequences  will  be  obeyed.  However, 
compliance  does  not  relieve  the 
responsible  official  from  preparing 
environmental  impact  analyses  and 
processing  necessary  environmental 
documents.  NEPA  comphance  is 
required  unless  existing  law,  applicable 
to  a  specific  action  or  activity,  prohibits, 
exempts,  or  makes  compliance 
impossible. 

(e)  When  appropriate,  environmental 
documentation  to  consider  operations 
security  principles  and  procedures 
described  in  AR  530-1  will  be  reviewed 
and  documented  on  the  cover  sheet  or 
signature  page. 

§  651.6    Procc<tiir«s. 

(a)  The  Assistant  Chief  of  Engineers 
retains  a  copy  of  each  draft  and  final 
EIS  (Draft  Environmental  Impact 
Statement  (DEIS)  and  Final 
Environmental  Impact  Statement  (FEIS)) 
prepared  by  the  Army.  The  EIS  will  be 
retained  until  the  proposed  action  and 
any  mitigation  program  is  complete  or 
the  information  therein  is  no  longer 
valid.  The  EIS  is  then  deposited  in  the 
National  Archives  and  Records 
Administration. 

(b)  DA  agencies  are  encouraged  to 
draw  upon  the  special  expertise  that  is 
available  within  the  medical 
department  including  the  U.S.  Army 
Environmental  Hygiene  Agency 
(AEHA),  to  identify  and  eveiluate 
environmental  health  impacts. 

(c)  Military  Construction  Army/ 
Military  Construction  ARNG  (MCA/ 
MCAR)  funds  may  not  be  used  for 
preparation  of  environmental 
documents.  Operations  and 
Maintenance/Operation  and 
Maintenance,  ARNG  (OMA/OMAR)  or 
other  operating  funds  are  the  proper 
sources  of  funds  for  environmental 
document  preparation. 

(d)  The  proponent  for  federally  funded 
ARNG  actions  is  the  National  Guard 
Bureau  (NCB)  division  in  whose  area  of 
responsibility  the  action  rests.  For 
instance.  National  Guard  Bureau- 
Installations  Division  (NGB-ARI)  would 


be  the  proponent  for  proposed  training 
activities.  The  NGB  division  proponent 
performs  the  actions  described  in  this 
section  with  the  Slates  or  territories 
affected  by  the  proposed  action. 

(e)  In  specific  cases,  such  as  the 
construction  of  a  water  treatment 
facility  or  a  flood  control  plan,  the 
engineer  could  be  the  proponent.  The 
engineer  and/or  his  environmental 
management  staff  should  advise 
proponents  as  to  the  format  and 
technical  data  that  must  be  considered 
in  the  environmental  document.  The 
engineer's  environmental  management 
staff  is,  however,  responsible  for 
reviewing  each  environmental  document 
for  compliance  with  NEPA  and 
appropriate  Army  and/or  ARNG 
regulations.  No  matter  who  prepares  the 
environmental  document  the  proponent 
remains  responsible  for  its  content  and 
conclusions. 

(f)  The  decisionmaking  process  often 
subjects  proposal  decisions  to  review 
and/or  approval  by  higher  level 
authorities  including  HQDA  proponent 
(defined  in  the  Glossary);  therefore,  the 
review  and  approval  of  the 
environmental  document  follows  the 
same  channel  of  review  and  approval  as 
that  of  the  proposed  action.  This  does 
not  apply  to  federally  funded  ARNG 
actions  since  the  NGB  division,  which  is 
the  proponent  for  such  actions,  is  also 
the  HQDA  proponent. 

Subpart  B — National  Environmental 
Policy  Act  (NEPA)  and  the  Decision 
Process 

§  651.7    Introduction. 

(a)  NEPA  establishes  policies  and 
goals  for  the  protection  of  the 
environment.  Section  102(2)  of  NEPA 
contains  certain  procedural 
requirements  directed  toward  the 
attainment  of  such  goals.  (See  Appendix 
C  for  a  copy  of  NEPA.)  The  CEQ  issued 
regulations  to  implement  the  procedural 
provisions  of  NEPA  and  they  are 
provided  in  .Appendix  E.  Implementing 
procedures  to  CEQ  regulations  are 
contained  in  DOD  Directive  6050.1 
(applicable  in  the  continental  United 
States  (CONUS))  and  DOD  Directive 
6050.7  (applicable  outside  the 
continental  United  States  (OCONUS)). 

(b)  The  NEPA  process  includes  the 
systematic  examination  of  possible  and 
probable  environmental  consequences 
of  implementing  a  proposed  action.  To 
be  effective,  integration  of  the  NEPA 
process  with  other  Army  project 
planning  will  occur  at  the  earliest 
possible  time  to  ensure — 

(1)  Planning  and  decisionmaking 
reflect  environmental  values. 


(2)  Policies  and  goa'.s  of  S  651.4  are 
implemented. 

(3)  Delays  and  potential  conflicts  later 
in  the  process  are  minimized. 

(c)  To  achieve  these  actions,  all  Army 
decisionmaking  that  may  have  an 
impact  on  the  human  environment  will 
use  a  systematic,  interdisciplinary 
approach  that  ensures  the  integrated  use 
of  the  natural  and  social  sciences, 
planning,  and  the  environmental  design 
arts.  (Pub.  L.  91-190;  sec.  102(2)(A)).  This 
approach  allows  timely  identification  of 
environmental  effects  and  values  in 
sufficient  detail  for  evaluation 
concurrently  with  economic,  techical. 
and  mission-related  analyses  at  the 
earliest  possible  step  in  the  decision 
process.  When  EAs  or  EISs  are 
undertaken,  the  economic  and  social 
impacts  will  be  included  in  the  analysis 
of  total  environmental  impacts. 
However,  these  secondary  impacts, 
unaccompanied  by  physical 
environmental  impacts,  should  not 
determine  whether  or  not  to  prepare  an 
environmental  document. 

(d)  NEPA  also  requires  the  proponent 
of  an  action  or  project  to  identify  and 
describe  all  reasonable  alternatives  to 
the  proposed  action  or  project.  To  assist 
in  identifying  reasonable  alternatives, 
the  proponent  must  consult  appropriate 
Federal,  State,  and  local  agencies,  and 
the  general  public. 

(e)  These  procedures  will  assist  the 
decisionmaker  in  selecting  a  preferred 
couse  of  action.  They  provide  the 
relevant  background  information  and 
subsequent  analyses  of  the  proposal's 
positive  and  negative  environmental 
effects.  The  decisionmaker's  written 
environmental  evaluation  is  either  a  CX 
with  a  record  of  consideration  (REC),  an 
EA  with  a  FNSI,  or  an  EIS  with  a  ROD. 
(See  Subpart  C.) 

§  651.8    Action  requiring  evaluation. 

(a)  The  types  of  projects  or  actions  to 
evaluate  for  environmental  impact 
include — 

(1)  Policies,  regulations,  and 
procedures  (for  example.  Army 
regulations  and  circulars). 

(2)  New  management  and  operational 
concepts  and  programs  in  areas  such  as 
logistics,  research,  development,  test 
and  evaluation,  procurement  and 
personnel  assignment. 

(3)  Projects  (for  example,  facilities 
construction,  research  and  development 
for  weapons,  vehicles,  and  other 
equipment). 

(4)  Activities  (for  example,  individual 
and  unit  training,  flight  operations, 
overall  operation  of  installation,  or 
facility  test  and  evaluation  programs). 

(5)  Requests  for  a  Nuclear  Regulatory 
Commission  license  (new,  renewal,  or 


amendment)  or  an  Army  radiation 
authorization. 

(6)  Materiel  development,  acquisition, 
and/or  transition. 

(7)  Research  and  development  in 
areas  such  as  genetic  engineering,  laser 
testing,  and  electromagnetic  pulse 
generation. 

(8)  Installation  restoration  projects 
undertaken  pursuant  to  section  104  of 
the  Comprehensive  Environmental 
Response  Compensation  and^iability 
Act  (CERCLA),  as  amended^y  the 
Superfund  Amendments  alld 
Reauthorization  Act  (SARA).  The 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (40  Cpft  Part  300). 
implements  the  requirements  of 
CERCLA/SARA,  and  describes  a  formal 
process,  the  feasibility  study  (FS). 

(i)  The  FS  provides  substantive  and 
procedural  standards  to  ensure  full 
consideration  of  environmental  issues 
and  alternatives,  and  an  opportunity  for 
the  public  to  participate  in  evaluating 
environmental  factors  and  alternatives 
before  a  final  decision  is  made. 

(ii)  In  most  cases,  when  a  FS  is 
prepared  in  accordance  with  40  CFR 
Part  300,  a  second  NEPA  document  is 
not  required.  As  a  matter  of  policy,  the 
organization  preparing  the  FS  will 
ensure  the  document  also  complies  with 
40  CFR  Parts  1500-1508.  The  cover  of  the 
FS  document  and  the  subsequent  ROD 
will  contain  the  legend  "This  dociunent 
is  intended  to  comply  with  the  National 
Environmental  Policy  Act  of  1969."  All 
public  notices  announcing  the 
availability  of  the  FS  will  also  note  this 
intent  Installation  Restoration  Program 
actions  in  which  an  FS  is  not  prepared 
in  accordance  with  40  CFR  300  will 
require  appropriate  enviroiunental 
documentation. 

(9)  Requests  for  special  use  airspace 
in  accordance  with  AR  95-50  that  require 
Federal  Aviation  Administration 
approval  (new,  renewal,  or  amendment). 

(b)  In  addition  to  the  above,  certain 
activities  supported  by  the  Army 
through  the  following  actions  require 
proper  environmental  documentation: 

(1)  Federal  contracts,  grants, 
subsidies,  loans,  or  o'iier  forms  of 
funding  such  as  Government  owned 
contractor  operated  industrial  plants 
and  section  801/802  Housing,  Military 
Appropriations  Act  of  1984, 
construction,  (via  third-party 
contracting). 

(2)  Leases,  easements,  permits, 
licenses,  certificates,  or  other 
entitlement  for  use  (for  example,  grazing 
lease  and  grants  of  easement  for 
highway  right-of  way). 

(3)  Request  for  approval  to  use  or 
store  materials,  radiation  sources. 
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hazardous  and  toxic  material,  or  wastes 
on  Army  land.  If  the  requester  is  non- 
Army,  the  responsibility  to  prepare  the 
proper  environmental  documentation  is 
that  of  the  non-Army  requester.  If 
required,  the  requester  will  provide 
information  needed  for  the  Army 
review.  The  Army  reviews  and  approves 
all  environmental  documentation  before 
approving  the  request. 

§  651.9    Environmental  review  categories. 

The  following  are  the  five  broad 
categories  into  which  a  proposed  action 
may  fall  for  environmental  review: 

(a)  Exemption  by  law.  The  law  must 
apply  to  DOD  and/or  Army  and  must 
prohibit,  exempt,  or  make  impossible 
full  compliance  with  NEPA  (40  CFR 
1500.6).  (See  §  651.11  for  security 
exem.ptions). 

(b)  Emergencies.  (1)  In  the  event  of  an 
emergency,  the  Army  may  need  to  take 
immediate  actions  that  have 
environmental  impacts,  that  may 
include  immediate  actions  to  promote 


national  defense  or  security  and  actions 
necessary  for  the  protection  of  life  or 
property.  In  such  cases  the  HQDA 
proponent  will  notify  the  Army 
Environmental  Office,  which  in  turn  will 
notify  the  Office  of  the  Assistant 
Secretary  of  the  Army,  Installations  and 
Logistics  (OASA  (I&L))  who  will 
coordinate  with  the  Assistant  Secretary 
of  Defense  for  Production  and  Logistics 
(ASD  (P&L)  regarding  the  emergency 
action.  Time  is  of  the  essence  so  that 
OASA  (I&L)  may  consult  with  the  CEQ 
if  necessary.  A  public  affairs  plan 
should  be  developed  as  soon  as  possible 
so  that  channels  of  communication 
remain  open  between  the  media,  public, 
and  the  installation.  In  no  event  will 
Army  delay  an  emergency  action 
necessary  for  national  defense,  security, 
or  preservation  of  human  life  or 
property  to  comply  with  this  regulation 
or  the  CEQ  regulations.  State  call-ups  of 
ARNG  during  a  natural  disaster  are 
excluded  from  this  consultation 
requirement. 


(2)  These  notifications  apply  only  to 
actions  necessary  to  control  immediate 
effects  of  the  emergency;  other  actions 
remain  subject  to  NEPA  review.  (40  CFR 
1506.11) 

(3)  After  action  reports  may  be 
required  at  the  discretion  of  the  OASA 
(I&L). 

(c)  Categorical  exclusions  (CX).  These 
actions  (Subpart  D  and  Appendix  A) 
normally  do  not  require  an  EA  or  an  EIS. 
The  Army  has  determined  that  they  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Qualification  for  a  CX  is 
described  in  Subpart  D  of  this 
regulation. 

(d)  Environmental  assessment  (EA). 
(See  section  for  actions  normally 
requiring  an  EA.) 

(1)  If  the  proposed  action  is 
adequately  covered  within  an  existing 
EA  or  EIS,  prepare  a  REC  to  that  effect. 
(See  Figure  1). 
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(2)  If  the  proposed  action  is  within  the 
general  scope  of  an  existing  EA  or  EIS, 
but  requires  additional  information, 
prepare  a  new  environmental  document 
that  considers  the  new,  modified,  or 
missing  information.  Incorporate  by 
reference,  existing  documents  and 
publish  the  conclusion  (FNSI  or  NOI). 

(3)  If  the  proposed  action  is  not 
covered  adequately  in  any  existing  EA 
or  EIS,  or  is  of  significantly  larger  scope 
than  that  described  in  the  existing 
document,  then  prepare  an  EA  followed 
by  either  a  FNSI  or  a  new  EIS. 

(e)  Environmental  Impact  Statement 
(EIS).  (See  S  651.30  for  actions  normally 
requiring  an  EIS.) 

(1)  If  it  is  determined  that  the  action  is 
covered  adequately  in  a  previously  filed 
FEIS,  the  REC  must  so  state,  citing  the 
applicable  FEIS  by  name  and  date.  The 
REC  is  then  attached  to  the  proponent's 
record  copy  of  that  FEIS.  As  a  general 
rule,  a  FEIS  older  than  3  years  cannot  be 
used  in  this  manner,  but  must  be 
supplemented. 

(2)  If  the  proposed  action  is  within  the 
scope  of  an  existing  FEIS,  but  was  not 
covered  in  that  document  or  not  covered 
adequately,  then  the  proponent  must 
prepared  supplemental  documentation 
to  that  FEIS. 

(3)  If  the  proposed  action  is  not  within 
the  scope  of  any  existing  EIS,  then  the 
proponent  must  begin  the  preparation  of 
a  new  EIS. 

§  651.10    Determining  appropriate 
environmentai  documentation. 

(a)  The  flowchart  shown  in  Figure  1 
summarizes  the  process  for  determining 
documentation  requirements. 

(b)  The  proponent  of  a  proposed 
action  may  adopt  appropriate 
environmental  documents  (EAs  or  EISsj 
prepared  by  another  agency  (40  CFR 
1500.4(n)  and  1506.3).  In  such  cases,  the 
proponent  will  retain  its  own  record 
keeping  for  RECs  and  RODs.  (See  40 
CFR  1506.3  for  procedures  to  follow 
when  adopting  other  documents.) 

(c)  When  an  existing  adequate  EA  or 
EIS  is  used  in  lieu  of  preparation  of  a 
new  document,  the  REC  should  state  the 
document  title,  date,  and  where  it  may 
be  reviewed. 

§651.11    Classified  actions. 

(a)  For  public  dissemination  of 
environmental  documents  containing 
classified  information,  AR  380-5  will  be 
followed. 

(b)  Classified  facts  will  be  separated 
from  unclassified  facts  and  conclusions 
related  to  the  proposed  action. 
Unclassified  portions  of  the  action  may 
then  be  processed  routinely  in 
accordance  with  this  regulation. 
Classified  portions  will  be  kept  separate 


for  reviewers  and  decisionmakers  with 
need-to-know  as  defined  in  AR  380-5 
and  (c)  of  this  section. 

(c)  Classification  does  not  relieve  a 
proponent  of  the  necessity  to  assess  and 
document  the  environmental  effects  of 
the  proposed  action.  The  HQDA 
proponent,  in  coordination  with  the 
Army  Environmental  Office  and  the 
Deputy  Chief  of  Staff  for  Intelligence, 
Security  Division  (DAMI-CIS).  may 
select  a  review  team.  The  team  may  be 
drawn  from  the  Army  agency  or  office 
not  connected  with  the  proponent 
agency,  or  from  agencies  outside  the 
Army.  The  review  team's  purpose  is  to 
provide  an  external  review  of  classified 
environmental  documents. 

§  65 1 . 1 2    Integration  with  Army  planning. 

(a)  Early  integration.  The  Army  goal 
to  integrate  environmental  reviews 
concurrently  with  other  Army  planning 
and  decisionmaking  actions  avoids 
delays  in  mission  accomplishments.  To 
achieve  this  goal,  proponents  should 
provide  complete  environmental 
documents  for  early  inclusion  with  any 
recommendation  or  report  to 
decisionmakers  (Master  Plan,  Natural 
Resource  Management  Plan.  Remedial 
Investigation,  FS,  etc.). 

The  same  documents  will  be 
forwarded  to  the  planners,  designers, 
and/or  implementers  so  that 
recommendations  and  mitigations  on 
which  the  decision  was  based  may  be 
carried  out. 

(b)  Time  limits.  The  timing  of  the 
preparation,  circulation,  submission, 
and  public  availability  of  environmental 
documents  is  of  great  importance  in 
ensuring  that  environmental  values  are 
integrated  in  tVe  planning  and  decision 
processes.  It  i.j  important  to  remember 
that  next  to  the  project  itself,  a  properly 
prepared  EIS  may  require  the  longest 
time  to  complete. 

(1)  Categorical  exclusions  (CX).  When 
a  proposed  action  is  categorically 
excluded  from  further  environmental 
review  (Subpart  D  and  Appendix  A),  the 
proponent  may  proceed  immediately 
with  that  action. 

(2)  Findings  of  no  significant  impact 
(FNSI). 

(i)  If  the  proposed  action  is  one  of 
national  concetn,  is  unprecedented,  or 
normally  requires  an  EIS,  the  proponent 
will  make  the^EA  and  FNSI  available  for 
public  review  30  or  more  days  prior  to 
making  a  final  decision.  A  news  release 
is  required  to  publicize  the  availability 
of  the  FNSI.  If  the  action  is  of  national 
significance,  a  simultaneous 
announcement  that  includes  publication 
in  the  Federal  Register  (FR)  must  be 
made  by  HQDA. 


(ii)  For  proposed  actions  referred  to  in 
paragraph  (b](2)(i)  of  this  section,  the 
proponent  must  allow  a  30-day  period 
for  public  comment  between  the  time 
that  the  FNSI  is  publicized  (40  CFR 
1506.6(b))  and  the  time  the  proposed 
action  begins.  In  those  cases  where  the 
30  day  wait  jeopardizes  the  project,  the 
additional  comment  period  provides  no 
public  benefit,  and  none  of  the 
conditions  of  paragraph  (b)(2)(i)  apply. 
the  period  may  be  shortened  with 
MACOM  approval.  In  no  circumstances 
should  the  public  comment  period  for  an 
EA/FNSI  be  less  than  15  days. 

(iii)  A  deadline  and  POC  must  be 
included  for  receipt  of  comments  in  the 
FNSI  and  the  news  release. 

(3)  Environmental  Impact  Statements 
(EIS).  The  EPA  publishes  a  weekly 
notice  in  the  FR  of  the  EISs  filed  during 
the  preceding  week.  This  notice  usually 
occurs  each  Friday.  A  NOA  reaching 
EPA  on  a  Friday  will  be  published  in  the 
following  Friday  issue  of  the  FR.  (Failure 
to  deliver  a  NOA  to  EPA  by  close  of 
business  on  Friday  will  result  in  an 
additional  one  week  delay.)  A  news 
release  publicizing  the  action  will  be 
made  in  conjunction  with  the  notice  in 
the  FR.  The  following  time  periods 
calculated  from  the  publication  date  of 
the  EPA  notice  will  be  observed: 

(i)  Not  less  than  45  days  for  public 
comment  on  DEISs  (40  CFR  1506.10(c)). 

(ii)  Not  less  than  15  days  for  public 
availability  of  DEISs  prior  to  any  public 
hearing  on  the  DEISs  (40  CFR 
1506.(c)(2)). 

(iii)  Not  less  than  90  days  total  for 
public  availability  of  the  DEIS  and  FEIS 
prior  to  any  decision  on  the  proposed 
action.  These  periods  may  run 
concurrently  (40  CFR  1506.10  (b)  and 
(c)). 

(iv)  The  time  periods  prescribed  here 
may  be  extended  or  reduced  in 
accordance  with  40  CFR  1506.10(b)(2) 
and  1506.10(d). 

(v)  When  variations  to  these  time 
limits  are  set,  the  Army  agency  should 
consider  the  factors  in  40  CFR 
1501.8(b)(1). 

(vi)  The  proponent  may  also  set  time 
limits  for  other  procedures  or  decisions 
related  to  DEISs  and  FEISs  as  listed  in 
40  CFR  1501.8(b)(2). 

(vii)  The  entire  EIS  process  could 
require  more  than  1  year.  (See  Figure  2.) 
Thus,  it  is  important  that  the  process 
begin  as  soon  as  the  project  is 
conceptualized  and  that  the  proponent 
coordinate  with  all  staff  elements  who 
may  have  a  role  to  play  in  the  NEPA 
process.  Most  of  this  time  is  taken  by 
the  preparation  of  the  DEIS  and  the 
revision  and  response  to  Comments  to 
prepare  the  FEIS. 
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'     (viii)  A  public  affairs  plan  should  be 
developed  that  provides  for  periodic 
interaction  with  the  community.  There  is 
a  minimum  public  review  time  of  90 
days  between  the  publication  of  the 
DEIS  and  the  announcement  of  the  ROD. 
Army  EISs  are  not  normally  processed 
in  so  short  a  time  due  to  the  infernal 
staffing  required  for  this  type  of  action. 
After  the  availability  of  the  ROD  is 
announced,  the  action  may  proceed. 
Figure  2  indicates  typical  and  required 
time  periods  for  EISs. 
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(c)  Programmatic  envinmmentol 
review  (tiering).  (1)  Army  agencies  are 
encouraged  to  write  programmatic 
environmental  analyses  when  such 
programs  are  being  con.sidered  for 
general  application  (40  CFR  1502.41c). 
1502.20  and  1508.23).  This  will  eliminate 
repetitive  discussions  of  the  same  issues 
and  focus  on  the  key  issues  at  each 
appropriate  level  of  project  review 
When  a  broad  EIS  or  EA  has  been 
prepared  and  a  subsequent  EIS  or  EA  is 
then  prepared  on  an  action  included 
within  the  entire  program  or  policy 
(particularly  a  site-specific  action),  it 
need  only  summarize  issues  discussed 
in  the  broader  statement  and 
concentrate  on  the  issues  specific  to  thp 
subsequent  action.  This  subsequent 
document  will  state  where  the  earlier 
document  is  available. 

(2)  An  example  would  be  the 
assessment  of  a  proposed  major  weapon 
system  program.  Development  of  an 
overall  programmatic  EIS  or  EA  for  the 
life  cycle  of  the  system  is  recommended. 
Tiered  EAs  and  EJSs.  as  appropriate, 
would  evaluate  specific  subphascs  such 
as  testing,  production,  development,  use, 
and  ultimate  disposal. 

(d)  Scoping.  (1)  When  the  planning  for 
an  Army  project  or  action  indicates  a 
need  for  an  EIS  preparation,  the 
proponent  initiates  the  scoping  process. 
(See  Subpart  G  for  procedures  and 
actions  to  be  taken  during  the  scoping 
process.)  This  process  determines  the 
scope  of  issues  to  address  in  the  EIS  and 
identiHes  the  significant  issues  related 
to  the  proposed  action.  During  the 
scoping  process  the  participants  identify 
the  range  of  actions,  alternatives,  and 
impacts  to  consider  in  the  EIS  (40  CFR 
1508.25).  For  an  individual  action,  the 
scope  may  depend  on  the  relationship  of 
the  proposed  action  to  other 
environmental  documents. 

(2)  The  extent  of  the  scoping  process, 
including  public  involvement,  will 
depend  on  several  factors.  These  factors 
include — 

(i)  The  size  and  type  of  the  proposed 
action. 

(ii)  Whether  the  proposed  action  is  of 
regional  or  national  interest. 

(iii)  Degree  of  any  associated 
environmental  controversy. 

(iv)  Size  of  the  affected  environmental 
parameters. 

(v)  Significance  of  any  effects  on 
them. 

(vi)  Extent  of  prior  environmental 
review. 

(vii)  Involvement  of  any  substantive 
time  limits. 

(viii)  Requirements  by  other  laws  for 
environmental  review. 

(3)  The  proponent  may  incorporate 
scoping  in  the  public  involvement  or 


environmental  review  process  other 
than  that  required  for  an  EIS.  If  so.  a 
significant  reduction  in  the  extent  of 
scoping  incorporated  is  at  the 
proponent's  discretion. 

(e)  Analyses  and  documentation. 
Environmental  analyses  and 
documentation  required  by  this 
regulation  will  be  integrated  as  much  as 
practical  with  other  environmental 
reviews,  laws,  and  executive  orders  (40 
CFR  1502.25)  and— 

(1)  Environmental  analysis  and 
documentation  required  by  various 
Stale  laws. 

(2)  Any  cost-benefit  analyses 
prepared  in  relation  to  a  proposed 
action  (40  CFR  1502.23). 

(3)  Permitting  and  licensing 
procedures  required  by  Federal  and 
State  law.  For  instance,  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  57401  et 
seq.)  and  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  125  et  seq.]. 

(4)  Installation  and  Army  Master 
Planning  functions  and  plans. 

(5)  Installation  management  plans, 
particularly  those  that  deal  directly  with 
the  environment.  These  include  the 
Natural  Resource  Management  Plans 
(Fish  and  Wildlife  Management  Plan, 
Forest  Management  Plan,  and  Range 
Improvement  or  Maintenance  Plan). 

(6)  Stationing  and  installation 
planning,  force  development  planning, 
and  materiel  acquisition  planning. 

(7)  Installation  Compatible  Use  Zone 
(ICUZ)  program. 

(8)  Hazardous  waste  management 
plans. 

(9)  Historic  Preservation  Plan  as 
required  by  AR  420-40. 

(10)  Intergovernmental  coordination 
as  required  by  AR  210-10. 

(11)  Asbestos  Management  Plans. 

(f)  Relations  with  local  and  regional 
agencies.  (1)  Installation,  agency,  or 
activity  environmental  officers  or 
planners  should  establish  planning 
relations  with  other  agencies.  These 
agencies  include  the  staffs  of  adjacent 
local  governments  and  State  agencies. 
This  will  promote  cooperation  and 
resolution  of  mutual  land  use  and 
environment-related  problems. 

(2)  Preparation  of  a  Memorandum  of 
Understanding  is  desirable  for 
promoting  cooperation  and 
coordination.  This  memorandum  will 
identify  areas  of  mutual  interest, 
establish  POCs,  identify  lines  of 
communication  between  agencies,  and 
specify  procedures  to  follow  in  conflict 
resolution.  Additional  coordination  is 
available  from  State  and  area-wide 
planning  and  development  agencies, 
including  those  designated  by  AR  210- 
10.  Thus,  the  proponent  may  gain 
insights  on  other  agencies'  approaches 


to  EAs,  surveys,  and  studies  of  the 
current  proposal.  These  other  agencies 
would  also  be  able  to  assist  in 
identifying  possible  participants  in 
scoping  procedures  for  projects 
requiring  an  EIS. 

§651.13    Mitigation  and  monHonng. 

(a)  Identification  in  environmental 
documents.  Only  those  mitigation 
measures  that  can  reasonably  be 
accomplished  as  part  of  a  proposed 
alternative  will  be  identified  in 
environmental  documentation  (EA. 
FNSI.  or  EIS).  Measures  that  the 
proponent  implements  as  part  of  the 
selected  action  will  be  included  in  the 
environmental  documentation. 
Mitigation  measures  that  appear 
practicable,  but  unobtainable  within 
expected  resources  or  that  some  other 
agency  (including  non-Army  agencies) 
should  perform,  will  be  identified  as 
such  in  the  environmental  document. 
"Practicable"  measures  include,  among 
others,  actions  that  appear  capable  of 
being  accomplished.  Complete 
development  or  testing  of  the  exact 
means  of  performing  the  action  may  not 
have  occurred. 

(b)  Consideration  throughout  the 
National  Environmental  Policy  Act 
(NEPA)  process.  Consider  mitigation 
throughout  the  NEPA  process.  When  an 
EIS  or  EIS  Supplement  is  prepared,  the 
ROD  will  state  specific  mitigation 
measures  taken  to  reduce  or  avoid  the 
selected  action's  adverse  environmental 
effects.  For  EAs.  the  FNSI  will  state, 
when  applicable,  the  appropriate 
mitigation  measures  that  will  be 
implemented.  The  proponent  must 
ensure  such  mitigation  measures 
become  a  project  line  item  in  the 
proposal  budget.  Mitigations  that  are 
committed  to  in  an  EA,  but  that  are 
eventually  not  funded,  must  lead  to 
reevaluation  of  the  project  and  the 
significance  of  its  impacts.  In  addition, 
the  FNSI  will  state  those  practicable 
mitigation  measures  that  have  not  been 
adopted.  (40  CFR  1505.2(c)). 

(c)  Assistance  from  cooperating  non- 
Army  agencies.  Proponents  may  request 
assistance  with  mitigation  when 
appropriate.  Whether  it  is  appropriate  to 
request  assistance  is  determined  by 
whether  the  requesting  agency — 

(1)  Was  a  cooperating  agency  during 
preparation  of  an  environmental 
document,  or 

(2)  Has  the  technology,  expertise, 
time,  funds,  or  familiarity  with  project  or 
local  ecology  necessarj'  to  implement 
the  mitigation  measure  more  effectively 
than  the  lead  agency. 

(d)  Implementing  the  decision. 
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(IJ  The  proponent  agency  or  other 
appropriate  cooperating  agenry  will 
implement  mitigation  and  other 
conditions  establtshod  in  the  E.'K  or  EIS 
or  during  its  review,  and  commiUnd  as 
part  of  the  FNSl  or  the  ROD. 

(2)  Legal  docun^ients  implemerting  the 
action  (nontiacts,  permits,  grants,  and  so 
forth)  will  specify  mitigation  mpasures 
to  be  performed.  Penalties  against  the 
contractor  for  noncompliance  may  also 
be  specified  as  appropriate. 
Specification  o^'pcnaliies  should  be  fu]ly 
coordinated  with  the  appropriate  legal 
advisor. 

(3)  A  mor.itoriug  and  enforcement 
program  will  be  adopted  and 
summiiTized  in  the  ROD  when? 
appl.r.able  for  any  mitigation.  (See 
Appendix  F  for  guidelines  on 

implf  menting  such  a  program.)  Whether 
adopt'on  of  a  monit  j-ing  and 
enforcement  program  15  applicable  {40 
CFR  15fJ5.2;t  ]J  and  whether  the  specific 
adopted  action  ;s  an  important  case  (40 
CFR  1505.3)  may  depend  on  such  factors 
as  the  following: 


(t)  A  change  in  environmental 
conditions  or  project  activities  assumed 
in  the  EIS  (such  that  original  predictions 
of  the  extent  of  adverse  environmental 
impacts  may  be  too  limited). 

(ii)  Cases  when  the  outcome  of  the 
mitigation  measure  is  uncertain  (for 
example,  new  tochnologv). 

(iii)  Projects  in  which  major 
environmental  controversy  remains 
associated  with  the  selected  alternative. 

(iv)  Cases  when  failure  of  a  mitigation 
measu-e.  or  other  unforeseen 
circumstances,  could  result  in  serious 
harm  to  Federal  or  State  listed 
endangered  or  threatened  species; 
important  historic  or  archaeological 
sites  that  are  either  on,  or  meet 
elig-bility  requirements  for  nomination 
tc  the  National  Register  of  Historic 
Places;  wilderness  arecs,  wild  and 
scenic  rivers,  or  other  public  or  pr!\  ate- 
protected  resources.  Evaluation  and 
determination  of  what  constitutes 
serious  harm  in  coordination  with  the 
appropriate  Federal,  State  or  local 
agency  responsible  for  each  particular 
program  must  be  made. 


(v)  The  proponent  will  respond  to 
inquiries  from  the  public  or  other 
agencies  regarding  the  status  of 
mitigiition  measures  adopted. 

Subpart  C— Required  Records  and 
Documents 

§  651  14    Introduction. 

The  following  records  and  documents 
are  required: 

(a)  Record  of  Environmental 
Consideration  (RECj.  The  REC 
describes  the  proposed  action  and 
anticipated  timeframe,  identifies  the 
proponent,  and  explains  why  further 
environmental  analysis  and 
documentation  is  not  required.  It  is  a 
signed  statement  to  be  submitted  with 
project  documentation.  It  is  used  when 
the  proposed  action  is  exempt  from  the 
requirements  of  NEPA.  or  has  been 
adequately  a.-iBessed  in  existing 
documents  and  determined  not  to  be 
environmentally  significant.  A  REC  is 
also  used  to  document  the  use  of  those 
CX  that  require  such  records.  (See 
Figure  3  for  format.) 

WLLIMG  CODE  S710-0»-M 


Record  of  Environment Hi 
Consideration  (REC) 


To:   (Environmental  Officer) 
From:   (Proponent) 
Project  title: 
Brief  description: 


Anticipated  date  and/or  duration  of  proposed  action: 
(Month/year) 

Reason  for  using  record  of  environmental  consideration 
(choose  one) : 

a.    Adequately  covered  in  an   (EA,   EIS)   entitled 

dated 


The   EA/EIS   may   be   reviewed   at 


.  (location) 


OR, 

b.   Is  categorically  excluded  under  the  provisions  of 

CX  ,  AR  200-2,  appendix  A,  (and  no  extraordinary 

circumstances  exist  as  defined  in  paragraph  4-3)  ,  because 


Date 


Project  Proponent 


Date 


Installation  Environmental  Coordinator 


Variation  from  this  format  is  acceptable  provided  basic 
information  and  approvals  are  included  in  any  modified 
dociuaent . 


Figure  3.   Format  for  record  of 
environmental  consideration  (REC) 


Buxma  cooc  nio-oa-c 


UMI 
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(b)  Environmental  assessment  (EA). 
An  EA  is  a  document  that — 

(1)  Briefly  provides  the  decisionmaker 
with  sufficient  evidence  and  analysis  for 
determining  whether  a  FNSI  or  an  EIS 
should  be  prepared. 

(2)  Assures  compliance  with  NEPA,  if 
an  EIS  is  not  required  and  a  CX  is 
inappropriate. 

(3)  Facilitates  preparation  of  a 
required  EIS. 

(4)  Includes  brief  discussions  of  the 
need  for  the  proposed  action, 
alternatives  to  the  proposed  actions 
(NEPA,  sec.  102(2)(e))  (see  Appendix  C), 
proposed  and  alternative  actions 
environmental  impacts,  and  a  listing  of 
persons  and  agencies  consulted.  (See 
Suppart  E  for  requirements.) 

(c)  Finding  of  no  significant  impact 
(FNSI).  A  FNSI  is  a  document  that 
briefly  states  why  an  action  will  not 
significantly  affect  the  environment, 
thus  voiding  the  requirement  for  an  EIS. 
The  FNSI  will  include  a  summary  of  the 
conclusions  of  the  EA  and  will  note  any 
enviroiunental  documents  related  to  it.  If 
the  EA  is  attached,  the  FNSI  need  not 
repeat  any  of  the  EA's  discussion,  but 
may  incorporate  it  by  reference.  A  FNSI 
is  always  signed  by  the  decisionmaker. 
(See  S  651.24  for  processing.) 

(d)  Notice  of  intent  (NOIJ.  An  NOI  is  a 
public  notice  that  an  EIS  will  be 
prepared  and  considered.  The  NOI  will 
briefly — 

(1)  Describe  the  proposed  and 
alternative  actions. 

(2)  Describe  the  proposed  scoping 
process,  including  whether,  when,  and 
where  any  public  meetings  will  be  held. 

(3)  State  the  name  and  address  of  the 
POC  who  can  answer  questions  on  the 
proposed  action  and  its  EIS.  (See 

§§  651.32(a),  651.34(a).  and  651.37  for 
application.) 

(e)  Environmental  impact  statement 
(EIS).  An  EIS  is  a  detailed  written 
statement  required  by  NEPA  for  major 
Federal  actions  with  significant 
environmental  effects  (42  U.S.C.  4321, 
sec.  102(2)(c).  (See  Appendix  C.)  (See 
Subpart  F  for  requirements.) 

(f)  Life  cycle  environmental  document 
(LCED).  The  LCED  is  intended  to  be  a 
programmatic  assessment  that 
addresses  the  known  and  reasonably 
foreseeable  environmental  impacts  of  a 
proposed  item/system  during  all  phases 
of  development,  production,  use,  and 
ultimate  disposal  of  the  item/system. 
The  LCED  may  be  in  the  form  of  an  EA 
or  an  EIS,  and  must  be  supplemental  to 
address  additional  significant 
environmental  impacts  as  conditions 
change.  The  LCED  will  be  prepared  by 
the  DA  proponent/developer  (or 
program  manager)  and  is  most 
frequently  used  within  the  materiel 


research,  development,  and  acquisition 
community. 

(g)  Record  of  Decision  (ROD).  A 
public  ROD  is  required  under  the 
provisions  of  40  CFR  1505.2  after 
completion  of  an  EIS.  Nevertheless,  the 
ROD  is  not  considered  to  be  an 
environmental  document  since  the 
decision  considers  other  factors  in 
addition  to  environmental  issues.  (See 
§  651.32(i)  for  application.) 

§651.15    Optional  documents. 

The  following  additional  documents 
may  assist  in  the  implementation  of  this 
regulation.  These  documents  are 
optional,  but  their  use  is  encouraged. 

(a)  Environmental  planning  guide. 
Prepared  prior  to  or  at  the  outset  of  a 
major  program  concept  exploration.  It  is 
a  concise  (for  example,  10-page) 
document  intended  for  use  by  the 
program  planners  and  designers.  It 
provides  guidelines  and  supporting 
rationale  by  which  planners  and 
designers  could  prevent,  avoid,  or 
minimize  adverse  environmental  effects 
through  environmentally  sensitive 
design  and  plaiming.  Through 
appropriate  language  in  the  scope  of 
work,  contractors  can  be  encouraged  or 
required  to  use  such  an  environmental 
planning  guide. 

(b)  Environmental  planning  record. 
This  records  the  progress  and  process  of 
environmental  considerations 
throughout  a  given  program's 
development.  Ideally,  it  is  a  document 
that  is  written  when  the  program 
commences.  There  is  no  set  form;  it  may 
be  a  journal  with  periodic  entries,  a  file 
of  memoranda,  trip  reports,  and  so  forth. 
This  document  is  a  visible  track  record 
of  how  environmental  factors  have 
actually  been  considered  and 
incorporated  throughout  the  planning 
process.  Through  appropriate  language 
in  the  scope  of  work,  contractors  can  be 
encouraged  or  required  to  prepare  an 
environmental  planning  record,  or  parts 
thereof. 

(c)  Environmental  monitoring  report. 
This  report  is  prepared  at  one  or  more 
points  after  program  or  action  execution. 
Its  purpose  is  to  determine  the  accuracy 
of  impact  predictions.  It  can  serve  as  the 
basis  for  adjustments  in  mitigation 
programs  and  to  adjust  impact 
predictions  in  future  projects. 

Subpart  D — Categorical  Exclusions 
(CX) 

§651.16    Introduction. 

(a)  The  use  of  CX  is  intended  to 
reduce  paperwork  and  delay  and 
eliminate  unnecessary  EA  and  EIS 
preparation.  CX  is  defined  in  the 
Glossary. 


(b)  The  following  criteria  will  be  used 
to  determine  those  categories  of  actions 
that  normally  do  not  require  either  an 
EIS  or  EA: 

(1)  Minimal  or  no  individual  or 
ciunulative  effect  on  environmental 
quality. 

(2)  No  environmentally  controversial 
change  to  existing  environmental 
conditions. 

(3)  Similarity  to  actions  previously 
examined  and  found  to  meet  the  above 
criteria. 

§651.17    Determining  when  to  use  a  CX. 

In  order  to  use  the  CX  provision,  the 
proponent  must  take  the  following 
actions: 

(a)  Determine  whether  the  proposal  is 
encompassed  by  one  of  the  categories 
not  normally  requiring  the  preparation 
of  an  EA  or  EIS.  (See  Appendix  A.) 

(b)  Determine  if  there  are  any 
extraordinary  circumstances  that  may 
result  in  the  proposed  action  having  an 
impact  on  the  human  environment  that 
would  require  an  EA  or  EIS.  These 
circumstances  include — 

(1)  Greater  scope  or  size  than 
normally  experienced  for  a  particular 
category  of  action. 

(2)  Potential  for  degradation,  even 
though  slight,  of  already  existing  poor 
environmental  conditions.  Also, 
initiation  of  degrading  influence, 
activity,  or  effect  in  areas  not  already 
significantly  modified  from  their  natural 
condition. 

(3)  Employment  of  unproven 
technology. 

(4)  Presence  of  threatened  or 
endangered  species  and  their  habitats, 
archaeological  materials,  historical 
places,  or  other  protected  resources. 

(5)  Use  of  hazardous  or  toxic 
substances  that  may  come  in  contact 
with  the  surrounding  natural 
environment.  Nevertheless,  a  categorical 
exclusion  exists  for  use  of  hazardous 
and  toxic  substances  under  adequately 
controlled  conditions  within  established 
laboratory  buildings  that  are  designed 
for,  and  in  compliance  with,  regulatory 
standards.  Adequately  controlled 
conditions  includes  complying  with  AR 
385-10  and  all  other  applicable  Army 
safety  and  preventive  medicine 
regulations  for  the  processing  of 
hazardous  and  toxic  substances.  cTnd 
complying  with  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  their  disposal. 

(6)  Proposed  actions  affecting  areas  of 
critical  environmental  concern.  These 
include,  but  are  not  limited  to,  prime  or 
unique  agricultural  lands,  wetlands, 
coastal  zones,  wilderness  areas. 
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aquifers,  floodplains,  or  wild  and  scenic 
river  areas. 

(c)  Determine  whether  all  the 
screening  criteria  in  Appendix  A  are 
true  for  the  proposal. 

(d)  If  the  proposed  action  qualifies  for 
one  of  the  CX,  no  analytical 
environmental  document  is  necessary. 
However,  if  a  REC  (Figure  3)  is  required 
by  the  CX  listing  in  Appendix  A,  a  REC 
will  be  completed  and  signed  by  the 
proponent.  Consultation  between  the 
proponent  and  the  installation 
environmental  coordinator  is  required. 

§  651.18    CX  actions. 

Types  of  actions  that  normally  qualify 
for  CX  are  listed  in  Appendix  A. 

§  651. 19    Modification  of  the  CX  list. 

The  Army  list  of  CXs  is  subject  to 
continual  review  and  modification. 
Send,  for  review,  requested  additional 
modifications  to  the  Army 
Environmental  Office.  Subordinate 
A.miy  headquarters  may  not  modify  the 
CX  list  through  supplements  to  this 
regulation.  I'pon  approval,  proposed 
modifications  to  the  list  of  CXs  wHl  be 
published  in  the  Federal  Register  by  the 
Army  Environmental  Office.  This 
provides  an  opportunity  for  public 
review  and  comment. 

Subpart  E— Environmental 
Assessment  (EA) 

§651.20    InUoducticn. 

An  EA  is  made  to  determine  the 
extent  of  environmental  impacts  of  a 
project  and  decide  whether  or  not  those 
impacts  are  significant.  It  is  not  required 
for  actions  that  are  subject  to 
categorical  exclusion  or  exclusion  fror.i 
environmental  review  by  law.  (See  40 
CFR  1508.9.)  The  F-^  is  described  in 
§fi51. 14(b). 

§  651.21    Conditions  requiring  an  EA. 

An  E-A  is  required  when  the  proposed 
action  has  the  potential  for — 

(a)  Cumulative  im.pact  on 
environ.-npn'al  quality  when  combining 
effects  nf  o'her  actions  or  when  the 
proposed  oction  is  of  lengthy  duration. 

(b)  Release  cf  harmful  radiation  or 
hjizftrdo'is/'oxic  chemicals  into  the 
environment. 

(c)  Violation  of  pollution  abatement 
Standards. 

(d)  Some  harm  to  culturally  or 
ecologically  sensitive  areas. 

§  651.22    Actions  normally  requiring  an  EA. 

The  following  actions  normally 
require  an  EA: 

(a)  Special  field  training  exercise  or 
test  activity  on  Army  land  of  a  nature  or 
magnitude  not  within  the  annual 
installation  training  cycle. 


(b)  Military  construction,  including 
contracts  for  off-post  construction. 

(c)  An  installation  pesticide,  fungicide, 
herbicide,  insecticide,  and  rodenticide- 
use  program. 

(d)  Changes  to  established  installation 
land  use  that  generates  impacts  on  the 
environment. 

(e)  Proposed  changes  in  doctrine  or 
policy  that  may  have  a  potential 
environmental  impact. 

(40  CFR  1508.18  [b)  (1)). 

(f)  Repair  or  alteration  projects 
affecting  historically  significant 
structures,  archaeological  sites,  or 
places  on,  or  meeting,  the  criteria  for 
nomination  to  tAe  National  Register  of 
Historic  Places. 

(g)  Acquisition  or  alteration  of,  or 
space  for,  a  laboratory  that  will  use 
hazardous  chemicals,  drugs,  or 
biological  or  radioactive  materials. 

(h)  Actions  that  could  potentially 
cause  soil  erosion,  affect  prime  or 
unique  farmland,  wetlands,  floodplains, 
coastal  zones,  wilderness  areas, 
aquifers  or  other  water  supplies,  or  wild 
and  scenic  rivers. 

(i)  New  weapon  systems  development 
and  acquisition,  including  the  materiel 
acquisition,  transition,  and  release 
processess. 

(j)  Development  of  installation  master 
plan. 

(k^  Development  of  natural  resource 
management  plans  (land,  forest,  fish, 
and  wildlife). 

(I)  Proposals  that  may  lead  to  the 
excessing  of  Army  real  property. 

(m)  Actions  that  take  place  in,  or 
ddversely  affect,  wildlife  refuges. 

(n)  Proposals  for  energy  conversion 
through  forest  harvest. 

(u)  Field  activities  on  land  not 
controlled  by  the  military.  This  includes 
firing  of  weapons,  missiles,  or  lasers 
over  navigable  waters  of  the  United 
States,  or  extending  45  meters  or  more 
above  ground  level  into  the  national 
airspace.  It  also  includes  joint  air  attack 
training  that  may  require  participating 
aircraft  to  exceed  250  knots  at  altitudps 
below  3000  feet  above  gr.oii".d  level. 

(p)  An  action  with  local  or  regional 
effects  on  eneigy  availability. 

(q)  An  activity  that  affects  any  species 
on.  or  proposed  for,  the  U.S.  Fish  and 
Wildlife  Service  list  of  Threatened  and 
Endangered  Plant  and  Animal  Species. 
Also,  activities  affecting  any  species  on 
an  applicable  State  or  territorial  list  of 
threatened  or  endangered  species. 

(r)  Production  of  hazardous  or  toxic 
materials. 

(s)  Installation  restoration  projects 
undertaken  in  response  to  the  CERCLA. 
(See  §  651.8(a)(8)  for  a  full  discussion  of 
the  integration  of  NEPA  and  CERCLA/ 
SARA.) 


(t)  Operations  and  Maintenance/ 
Army  National  Guard  projects  that  will 
impact  environmental  quality. 

(u)  Site  specific  deployment  of  life 
cycle  systems  meeting  the  threshold 
criteria  for  requiring  an  EA. 

(v)  Special  field  training  excercises  or 
test  activities  off  Army  or  DOD  property 
that  extend  into  the  national  airspace 
(45  meters  above  ground  level). 

(w)  Changes  to  established  airspace 
use  that  generates  impacts  on  the 
environment  or  socioeconomic  systems, 
or  creates  a  hazard  to  nonparticipants. 

t)651.23    EA  components. 

(a)  The  EA  will  be  the  responsibility 
of  the  proponent.  The  Army 
Environmental  Office  will  advise  and 
assist  in  the  preparation  of  the  EA.  In 
the  case  of  United  States  Army  Reserve 
(USAR)  environmental  documentation, 
the  supporting  initallation  facility 
engineer  is  responsible  for  ensuring 
proper  environmental  documentation  is 
prepared  and  will  comply  with  the 
provisions  of  AR  140-475.  The  EA  will 
inr  lude  brief  discussions  of — 

[\)  Purpose  and  need  for  the  proposed 
action. 

(2)  Description  of  tht?  proposed  action 

(3)  The  alternatives  considered 
(always  including  the  "no  action" 
alternative). 

(4)  Affected  environment  (baseline 
conditions). 

(.i)  Environmental  consequences  of 
the  proposed  action  and  the 
alternatives. 

(6)  Listing  of  agencies  and  persons 
consulted. 

(7)  The  conclusion,  or  finding,  on 
whether  the  environmental  impacts  are 
significant.  If  the  finding  is  that  there  are 
no  significant  impacts,  a  FNSI  >»i!l  be 
published.  If  the  finding  is  that  impacts 
are  potentially  significant,  the  EA 
should  state  that  a  NOI  will  be 
published  leading  to  preparation  of  an 
EIS. 

(b)  The  EA,  the  FNSI  and  all  other 
appropriate  planning  documents  will  be 
provided  to  the  appropriate 
decisionmaker  for  review  and 
consideration.  The  signature  page  fo: 
the  EA  and  FNSI  package  will  be  signed 
by  the  decisionmaker  to  indicate  his  or 
her  review  and  approval. 

§  651.24     Decision  process. 

Every  VJK  results  in  a  FNSI  or  a  NOI  to 
prepare  an  EIS.  Initiation  of  a  NOI  to 
prepare  an  EIS  should  occur  at  any  time 
in  the  decision  process  when  significant 
effects  are  determined. 

(a)  The  FNSI  is  a  separate  document 
(40  CFR  1508.13)  that  briefly  presents 
reasons  whv  an  action  will  not  have  a 
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significant  effect  on  the  human 
environment  and,  thus,  will  not  be  the 
subject  of  an  EIS.  The  FNSI  will  contain 
a  summary  of  the  EA  or  have  the  EA 
attached.  If  the  EA  is  attached,  the  FNSI 
may  incorporate  it  by  reference,  thus 
avoiding  duplication  of  discussion.  The 
FNSI  will  reference  other  relevant 
environmental  documents  that  are  being 
or  have  been  prepared.  The  FNSI  must 
contain  the  following: 

(1)  The  name  of  the  action. 

(2)  A  brief  description  of  the  action 
(including  any  alternatives  considered). 

(3)  A  short  discussion  of  the 
anticipated  environmental  effects. 

(4)  The  facts  and  conclusions  that 
have  led  to  the  FNSI. 

(5J  A  deadline  and  POC  for  further 
information  or  receipt  of  public 
comments.  (See  §  651.35.) 

(b)  The  FNSI  should  not  exceed  two 
typewritten  pages  in  length. 

(c)  The  FNSI  will  be  made  available  to 
the  public  prior  to  initiation  of  the 
proposed  action,  unless  it  is  excluded  on 
a  security  basis.  (See  §  651.11  for 
security  exclusions.)  FNSIs  that  have 
national  interest  should  be  submitted 
with  the  proposed  press  release  through 
command  channels  to  Deputy  of 
Environment,  Safety,  and  Occupational 
Health  (DESOH)  for  approval  and 
subsequent  publication  in  the  FR.  FNSIs 
having  national  interest  will  be 
coordinated  with  Office  of  the  Chief  of 
Public  Affairs  (OCPA).  Local  publication 
of  the  FNSI  will  not  precede  the  FR 
publication.  The  text  of  the  publication 
should  be  identical  to  the  FR 
publication. 

(d)  For  actions  of  only  regional  or 
local  interest,  the  FNSI  will  be 
publicized  in  accordance  with  40  CFR 
1506.6(b)  and  §  651.12(b)(2)  of  this 
regulation.  Distribution  of  the  FNSI  (30 
days  prior  to  intitiation  of  the  proposed 
action)  should  include  any  agencies, 
organizations,  and  individuals  who  have 
expressed  interest  in  the  project  and 
others  whom  the  proponent  and 
preparers  (defined  in  the  Glossary) 
deem  appropriate. 

§651.25    Public  Involvement. 

(a)  Environmental  agencies, 
applicants,  and  the  public  should  be 
involved  to  the  extent  practical  in  the 
preparation  of  an  EA.  When  considering 
the  extent  practicable  of  public 
interaction  (40  CFR  1501.4(6)),  some  of 
the  factors  to  be  weighed  are — 

(1)  Magnitude  of  the  proposed  project/ 
action. 

(2)  Extent  of  anticipated  public 
interest. 

(3)  Urgency  of  the  proposal. 

(4)  Any  relevant  questions  of  national 
security  classification. 


(b)  See  §  651.35  for  additional  public 
involvement  information. 

■$651.26    Public  availability. 

Documents  incorporated  into  the  EA 
or  FNSI  by  reference  will  be  available 
for  public  review.  Where  possible,  use 
of  public  libraries  is  encouraged. 
Operating  hours  of  the  chosen 
depository  should  extend  beyond 
normal  business  hours. 

§  65 1 .27    Existing  environmental 
assessments  (EAs). 

EAs  are  dynamic  documents.  To 
ensure  that  the  setting,  actions,  and 
effects  described  remain  substantially 
accurate,  the  proponent  or  installation 
environmental  officer  will  periodically 
review  existing  documentation 
(environmental  impact  assessment  (EIA) 
or  (EA))  as  an  action  continues. 
Preparation  of  a  new  environmental 
document  is  necessary  if  substantive 
changes  have  occurred. 

Subpart  E— Environmental  Impact 
Statement  (EIS) 

§651.28    introduction. 

An  EIS  is  a  public  document  with  a 
primary  purpose  of  ensuring  that  NEPA 
policies  and  goals  are  incorporated  early 
into  the  programs  and  actions  of  Federal 
agencies.  An  EIS  is  required  to  provide  a 
full  and  fair  discussion  of  significant 
environmental  impacts.  Along  with 
other  project  documentation,  the  EIS 
provides  a  basis  for  informed 
decisionmaking.  Further,  it  allows  public 
review  and  comment  on  the  proposal. 

§  651.29    Conditions  requiring  an  EIS. 

An  EIS  is  required  when  a  proponent, 
preparer,  or  approving  authority 
determines  that  the  proposed  action  has 
the  potential  to— 

(a)  Significantly  affect  environmental 
quality  or  public  health  or  safety. 

(b)  Significantly  affect  historic  or 
archaeological  resources,  public  parks 
and  recreation  areas,  wildlife  refuge  or 
wilderness  areas,  wild  and  scenic  rivers, 
or  aquifers. 

(c)  Have  significant  adverse  effect  on 
properties  listed  or  meeting  the  criteria 
for  listing  in  the  National  Register  of 
Historic  Places,  or  the  National  Register 
of  Natural  Landmarks.  (The  National 
Park  Service,  U.S.  Department  of  the 
Interior  maintains  the  National 
Register.) 

(d)  Cause  a  significant  impact  to 
prime  and  unique  farm  lands,  wetlands, 
floodplains,  coastal  zones,  or 
ecologically  or  culturally  important 
areas  or  other  areas  of  unique  or  critical 
environmental  concern. 


(e)  Result  in  potentially  significant 
and  uncertain  environmental  effects  or 
unique  or  unknown  environmental  risks. 

(f)  Significantly  affect  a  species  or 
habitat  listed  or  proposed  for  listing  on 
the  Federal  list  of  endangered  or 
threatened  species. 

(g)  Either  establish  a  precedent  for 
futiu-e  action  or  represent  a  decision  in 
principle  about  a  future  consideration 
with  significant  environmental  effects. 

(h)  Adversely  interact  with  other 
actions  with  individually  insignificant 
effects  so  that  cumulatively  significant 
environmental  effects  result. 

(i)  Involve  the  production,  storage, 
transportation,  use,  treatment,  and 
disposal  of  hazardous  or  toxic  materials 
that  may  have  significant  environmental 
impact. 

§  651.30    Actions  normally  requiring  an 
EIS. 

The  following  actions  normally 
require  an  EIS: 

(a)  Significant  expansion  of  a  military 
facility,  such  as  a  depot,  munitions 
plant,  or  major  training  installation. 

(b)  Construction  of  facilities  that  have 
a  significant  effect  on  wetlands,  coastal 
zones,  or  other  areas  of  critical 
environmental  concern. 

(c)  The  disposal  of  nuclear  materials, 
munitions,  explosives,  industrial  and 
military  chemicals,  and  other  hazardous 
or  toxic  substances  that  have  the 
potential  to  cause  significant 
environmental  impact. 

(d)  The  life  cycle  development  of  new 
material  such  as  weapon  systems  that 
requires  the  construction  and  operation 
of  new  fixed  facilities  or  the  significant 
commitment  of  natural  resources. 

(e)  Land  acquisition,  leasing  or  other 
actions  that  may  lead  to  significant 
changes  in  land  use. 

(f)  Continental  United  States 
(CONUS)  realignment  or  stationing  of  a 
brigade  or  larger  table  of  organization 
and  equipment  (TOE)  unit  during 
peacetime  (except  where  the  only 
significant  impacts  are  socioeconomic 
with  no  significant  biophysical     - 
environmental  impact). 

(g)  Training  exercises  conducted 
outside  the  boundaries  of  an  existing 
military  reservation  where  significant 
environmental  damage  might  occur. 

(h)  Major  changes  in  the  mission  of 
facilities  either  affecting  areas  of  critical 
environmental  concern  or  causing 
significant  environmental  impact. 

§  65 1 .3 1    Format  of  the  EIS. 

(a)  The  EIS  must  contain  the 
following: 

(1)  Cover  sheet. 

(2)  Summary. 


(3)  Table  of  contents. 

(4)  Purpose  of  and  need  for  the  action. 

(5)  Alternatives  considered,  including 
proposed  action. 

(6)  Affected  environmental  (baselinp 
conditions). 

I     (7)  Environmental  and  socioeconomic 
consequences. 

(8)  List  of  preparers. 

(9)  Distribution  list. 

(10)  Index. 

(11)  Appendixes  (if  any). 

(b)  The  content  of  each  section  is 
discussed  in  greater  detail  in  Appendix 


§  651.32    Steps  in  preparing  and 
processing  an  EIS. 

(.0  Notice  of  intent  (NOI).  (1)  Prior  to 
preparing  an  EIS  (see  Figure  4).  a  NOI 
will  be  published  in  the  FR  and  in 
newspapers  with  appropriate  or  general 
circulation  in  the  areas  potentially 
affected  by  the  proposed  action.  The 
Office  of  Legislative  Liaison  (OCLL)  will 
be  notified  by  the  ARSTAF  proponent  of 
pending  ElSs  so  that  congressional 
coordination  may  be  effected.  After  the 
NOI  is  published  in  the  FR,  copies  of  the 
notice  may  also  be  distributed  to 
agencies,  organizations,  and  individuals, 
as  the  responsible  official  deems 
appropriate. 


(2)  Forward  the  NOI  and  the  proposed 
press  release  to  the  HQDA  proponent 
for  coordination  prior  to  publication. 
The  ARSTAF  proponent  will  coordinate 
the  NOI  with  HQDA  (Army 
Environmental  Office.  OCIJ^  and 
OCPA).  The  DESOH  is  the  only  person 
authorized  to  release  an  NOI  to  the  FR 
for  publication.  A  cover  letter  similar  to 
Figure  5  will  accompany  the  NOI.  An 
example  NOI  is  at  Figure  6.  The  .\01 
initiates  the  scoping  process;  therefore, 
provide  adequate  response  time  for 
those  wishing  to  comment  on  the  NOI  or 
participate  in  the  scoping  process. 
Subpart  G  discusses  public  participation 
requirements  and  options. 
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DECISION  TO  PREPARE  EIS 


FORWARD  NO<  TO  HQOA  STAFF  PROPCNEhfT 
i 


HQOA  STAFF  PROPONEMT  COORDWATE  WTTW 
-  ARMY  ENVIRONMENTAL  OFFICE 
-OCPA 
-OCLL 


J 


INSTALLATION  RAO 

PUBLISHES  ANN. 

THAT  A  NOI  WILL  BE 

PUBLISHED 

IN  FED.  REGISTER 


OCLL  NOTIFIES 
APPROPRIATE 
MEMBERS  OF 
CONGRESS 


HQDA  STAFF 
PROPONENT 
PUBLISHES  NOI  IN 
FEDERAL  REGISTER 


NO) 

DISTRIBUTED  TO 
AGENCY 

ORGANIZATIONS 
INDIVIDUALS 


SCOPING  BEGINS 


PROPONENT  PREPARES  DEIS 


I     HOOA  STAFF  PROPONENT  PREPARES  NOA  FOR  FEDERAL  REGISTER 


HQDA  STAFF  PROPONENT  PREPARES  LTR  FOR  OASA  (l&L) 
SIGNATURE  FOR  FILING  DEIS  WfTH  EPA 


INSTALLATION  PAO  PUBLISHES 
ANN.  OF  DEIS  AVAILABILITY 


OCLLNOTFIES 
CCNGFESS 


PUBLISH  DEIS  IN 
FEDERAL  REGISTER 

I 


DEIS  COMMENT  PERIOD 
(AT  LEAST  45  DAYS  FROM  PUBL  OF  NOA) 


ANNOUNCEMENT  OF  PROPOSED  N/EETINGS 


PUBUC  MEETINGS  AND  HEARINGS 
I 


1] 


RESPOND  TO  PUBUC  COMMENTS 


PREPARE  FEIS 
INCORPORATING  PUBLC  COMf^NTS 


HQDA  STAFF  PROPONENT  FILES  FEIS  WITH  EPA 


J 


1 

WAIT  30  DAYS 

FILE  ROD 

FORWARD  COPY  OF  ROD  TO 
ARMY  ENVIRONMENTAL  OFFICE 


PUBLISH  NEWS  RELEASE  OF 
FEIS  AVAILABILITY 


NOTIFICATION  TO  CONGRESS 
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Director 

Office  of  the  Federal  Register 

National  Archives  and  Records  Service  ^)<3«n"»  .jt'/i^<o.\ 

•iiOO- L  street /-NWc.' 

Washington,  DC  20408 

Dear  Sir: 


I 


The  attached  Notice  of  Intent  is  submitted  for 
publication  in  the  Notice  Section  of  the  Federal 
Register. 

Please  publish  this  Notice  of  Intent  in  the  earliest 
edition  of  the  Federal  Register  possible.  This  notice 
is  required  for  the  Department  of  Army  to  perform  its 
military  mission  and  comply  with  the  National 
Environmental  Policy  Act  and  the  President's  Council  on 
Environmental  Quality  regulations. 

Please  bill  this  to  charge  code  3710-08-M. 

Sincerely, 


Lewis  D.  Walker 
Deputy  for  Environment,  Safety 
and  Occupational  Health 
OASA  (I&L) 


1  end.  (3  copies) 


CC:   HQDA  (SAIL-DESOH) 
HQDA  0 
HQDA  (Staff  Proponent) 


3  Originals  must  be  signed 

The  charge  code  3710-08-M  must  appear  in  the  letter. 


Figure  5.   Sample  Notice  of  Intent  (NOI) 
transmittal  letter. 
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3710-08-M 


Department  of  Army 
Notice  of  Intent  (NOI) 


To  prepare  a  Draft  Environmental  Impact  Statement  (DEIS) 
for  proposed  barracks  construction,  at  Ft.  Jefferson,  CA. 

Agency:   DOD,  U.S.  Army,  Ft.  Jefferson,  California. 

Summary:  Proposed  Action:  A  series  of  three  barracks 
are  proposed  for  construction  at  Ft.  Jefferson, 
California  in  order  to  provide  adequate  housing  for 
bachelor  enlisted  personnel  assigned  to  the  installation. 
These  facilities  are  proposed  to  replace  existing 
substandard  facilities  for  personnel  who  currently  live 
in  expensive  rental  units  within  the  community  or  in 
inadequate  quarters  on  the  installation.  The  inadequate 
quarters  are  deficient  in  seismic  design  and  do  not  meet 
DOD  standards  for  privacy,  space,  or  security.  The 
requirements  for  these  projects  are  not  the  result  of  new 
or  expanded  missions.  The  location  of  the  proposed 
barracks  is  between  M  and  N  Streets  on  Wisconsin  Avenue. 
Alternatives: 

a.  No  Action 

b.  Rehabilitation  of  existing  facilities 

c.  Alternate  site  locations 

Scoping  Process:  Comments  received  as  a  result  of  this 
notice  will  be  used  to  assist  the  Army  in  identifying 
potential  impacts  to  the  quality  of  the  environment. 
Individuals  or  organizations  may  participate  in  the 
scoping  process  by  written  comment  or  by  attending  a 
scoping  meeting  to  be  held  on  May  23,  1989,  8  PM,  at  the 
Norwood  Avenue  Elementary  School,  123  Norwood  Avenue. 
Written  comments  may  be  forwarded  to:  Commander,  U.S. 
Army  Engineer  School,  Attention:  Director  of  Facilities 
Engineering,  Fort  Jefferson,  California.  Comments  and 
suggestions  should  be  received  not  later  than  15  days 
following  the  public  scoping  meeting  to  be  considered  in 
the  DEIS.  Questions  regarding  this  proposal  may  contact 
Ms.  Jane  Mclntyre,  (900)  555-9876. 


Lewis  D.  Walker 
Deputy  for  Environment,  Safety 
and  Occupational  Health 
OASA  (I&L) 

Figure  6.   Sample  Notice  of  Intent  (NOI) 
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(b)  Lead  and  cocperaling  agency 
deturminotion.  As  soon  as  possible  after 
the  deniFion  is  made  to  prepare  an  EIS. 
the  propor.«::nt.  if  necessary,  will  cuntact 
apprnpricile  Federal.  State,  and  local 
agenoes  to  identify  lead  or  ouoperating 
agency  refiponsibihties  concerning  EIS 
preparation.  At  this  point,  a  public 
affairs  plan  mtjst  be  developed.  In  Stale 
ARNG  actmns  that  have  any  Federal 
funding,  the  National  Guard  Bureau 
(NGB)  will  be  the  lead  agency  for  the 
purpose  of  Federal  compliance  with 
NEPA.  The  State  may  he  either  a  joint 
lead  or  a  cooperating  agency,  as 
determined  by  NGB. 

(c)  Scoping.  If  determined  that  Army 
is  the  lead  agency,  the  proponent  will 
begin  the  scoping  process  de8crit)ed  in 

S  651.36.  Portions  of  the  scoping  process 
may  take  place  prior  to  publication  of 
the  NOI. 

(d)  Draft  Environmental  Impact 
Statement  (DEIS)  preparation  and 
processing. 

(1)  Preliminary-  DEIS  (PDE1S|.  Based 
on  information  obtained  and  decisions 
made  during  the  scoping  process,  the 
proponent  will  prepare  the  PDEIS. 
Forward  15  copies  of  the  PDEIS  to  the 
HQDA  proponent  for  circulation  to 
OASA  (I&L).  Office  of  the  Assistant 
Chief  of  Engineers  (OACE).  Office  of  the 
Judge  Advocate  General  (OT]AG). 
Office  of  the  Surgeon  General  (OTSC). 
Office  of  the  Chief  of  Public  Affairs 
(OCPA).  and  other  interested  offices  for 
review  and  comment.  The  PDEIS  is  then 
returned  to  the  preparer  for  revision  as 
required  and  printing  of  the  DEIS  for 
filing. 

(2)  DEIS.  The  Army  proponent  will 
advise  the  DEIS  preparer  of  the  number 
of  copies  to  be  forwarded  for  final 
HQDA  review  (see  paragraph  (d)(1)  of 
this  section  for  distribution  list)  and 
those  for  filing  with  EPA.  Distribution 
may  include  interested  Congressional 
delegations  and  committees,  governors, 
national  environmental  organizations, 
the  DOD  and  Federal  agency 
headquarters,  and  other  selected 
entities.  The  Army  proponent  will 
prepare  the  FR  NOA,  the  proposed  news 
release,  and  the  EPA  fding  letter  for 
signature  of  the  DESOH.  When  the  DEIS 
has  been  formally  approved  by  the 
DESOH.  the  HQDA  proponent  will 
notify  the  preparer  to  distribute  the 
DEIS  to  the  remainder  of  the  distribution 
list.  The  DEIS  must  be  distributed  prior 
to,  or  simultaneous  to,  filing  with  EPA. 
The  list  includes  Federal,  State,  regional, 
and  local  agencies,  private  citizens,  and 
local  organizations.  The  EPA  will 
publish  the  NOA  in  the  FR.  The  45-day 
comment  period  begins  on  the  date  of 
the  EPA  notice  in  the  FR. 


(e)  PvhUc  review  of  DEIS.  (1)  The 
length  of  the  DEIS  public  comment 
period  will  nor.T.ally  be  no  less  than  45 
dyys  from  publication  of  the  NOA  in  the 

"■FR.  If  the  statement  is  unusuai!>  long, 
circulate  a  summary  with  an  attached 
list  of  locations  where  review  of  the 
entire  DE'S  may  take  place  [for 
example,  local  public  libraries). 

(2)  However  EIS  distribution  must 
include  the  following: 

(i)  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  and  any  appropriate 
Federal.  State,  or  local  agency 
authorized  to  develop  and  enforce 
environmental  standards. 

(ii)  The  applicant,  if  any. 

fiii)  .'Vny  peison.  organization,  or 
agency  requesting  the  entire 
environmental  impact  statement. 

(3)  Hold  public  meetings  or  hearings 
on  the  DEIS  in  accordance  with  the 
criteria  established  in  40  CFR  1.5()6.6  (c) 
and  (d)  or  for  any  other  reason  the 
proponent  deems  appropriate.  News 
releases  should  be  prepared  and  issued 
to  publicize  the  meetings  or  hearings. 

(f)  Response  to  comments.  Incorporate 
responses  to  comments  in  the  DEIS  by 
modification  of  the  text  and/or  written 
explanation.  Where  possible,  group 
similar  comments  for  a  common 
response.  The  preparer  or  a  higher 
authority  may  make  individual 
response,  if  considered  desirable. 

(g)  Prepare  Final  Environmental 
Impact  Statement  (FEIS).  If  the  changes 
in  the  DEIS  are  exclusively  factual 
corrections,  prepare  and  circulate  only 
an  errata  sheet  containing  DEIS 
comments,  responses,  and  changes. 
Nevertheless,  the  entire  document  and 
new  cover  sheet  will  be  filed  with  EPA 
(40  CFR  1503.4(c)).  If  broader 
modifications  are  necessary,  the 
proponent  will  prepare  a  preliminary 
FEIS  incorporating  these  modifications. 
Processing  the  FEIS  is  essentially  the 
same  as  the  process  outlined  for  the 
DEIS  transmittal.  The  FEIS  distribution 
must  include  any  person,  organization, 
or  agency  that  submitted  substantive 
comments  on  the  EIS.  Also,  distribution 
to  commenting  agencies  and  the  public  « 
must  occur  prior  to,  or  simultaneously 
with,  filing  the  NOA  for  the  EIS  with 
EPA.  There  is  no  need  to  invite  public 
comment  during  the  30  day  post-Rling 
waiting  period.  (40  CFR  1503.1(b).) 

(h)  Decision.  Make  no  decision  on  a 
proposed  action  until  30  days  after  EPA 
has  published  the  NOA  of  the  FEIS  in 
the  FR,  or  90  days  after  the  NOA  of  the 
DEIS,  whichever  is  later.  EPA  publishes 
NOAs  weekly.  Those  NOAs  ready  for 
EPA  by  close  of  business  Friday  are 


published  in  the  next  Friday's  issue  of 
the  PR 

|i]  F>.cioid  of  decision  [ROD}.  When  a 
oecision  is  made,  the  decisionmaker  will 
prepare  a  ROD  (40  CFR  l."rf)5.2  end 
1505.3)  which  will  become  a  part  of  the 
environmental  documentation  presented 
fur  the  Tina!  decision.  Forward  a  copy  of 
the  signed  ROD  to  ihe  Army 
Environmental  Office.  The  ROD  will — 

(1)  State  the  decision. 

(2)  Identify  all  alternatives  considered 
by  the  A.'ttv  in  reaching  its  decision, 
specifying  the  preferred  alternatives  es 
well  as  the  environmental  alternatives, 
if  thev  are  not  the  same.  The  Army  may 
discuss  preferences  among  alternatives 
based  on  relevant  factors  including 
economic  and  technical  considerations 
and  agency  statutory  missions. 

(3)  Identify  and  discuss  all  such 
factors,  including  any  essential 
considerations  of  national  policy  that 
were  balanced  by  the  Army  in  making 
its  decision.  Because  economic  and 
technical  analyses  are  balanced  with 
environmental  analysis,  the  agency 
preferred  alternative  will  not 
necessarily  be  the  environmentally 
preferred  alternative. 

(4)  State  how  those  considerations 
entered  into  the  final  decision. 

(5)  State  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the  selected 
alternative  have  been  adopted,  and  if 
not,  why  they  were  not.  A  monitoring 
and  enforcement  program  will  be 
adopted  and  summarized  for  any 
mitigation.  (See  Appendix  F.) 

(j)  Pre-decision  referrals.  40  CFR  Part 
1504  specifies  procedures  to  resolve 
Federal  agency  disagreements  on  the 
environmental  effects  of  a  proposed 
action.  Pre-decision  referrals  apply  to 
interagency  disagreement  on  a  proposed 
action's  potential  unsatisfactory  effects. 

(k)  Changes  during  preparation.  If 
there  are  substantial  changes  in  the 
proposed  action,  or  significant  new 
information  relevant  to  environmental 
concerns  during  the  proposed  action's 
planning  process,  the  proponent  will 
prepare  revisions  or  a  supplement  to 
any  environmental  document  or  prepare 
new  documentation  as  necessary. 

(1)  Mitigation.  All  measures  planned 
to  minimize  or  mitigate  expected 
significant  environmental  impacts  will 
be  identified  in  the  EIS.  Implementation 
of  the  mitigation  plan  is  the 
responsibility  of  the  proponent  (See 
Appendix  F.)  The  proponent  will  make 
available  to  the  public,  upon  request,  the 
status  and  results  of  mitigation 
measures  associated  with  the  proposed 
action. 


46344    Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16.  1988  /  Rules  and  Regulations 


(m)  Implemtnling  die  decision.  The 
Army  may  provide  for  monitoring  to 
assure  that  its  decisions  are  carried  out 
and  should  do  so  in  controversial  cases 
or  environmentally  sensitive  areas,  (See 
Appendix  F.)  Mitigation  and  other 
conditions  established  in  the  EIS  or 
during  its  review,  and  comment  33  part 
of  the  decision,  will  be  implemented  by 
the  lead  agency  or  other  appropriate 
consenting  agency.  The  proponent  will — 

(1)  Include  appropriate  conditions  in 
grants,  permits,  or  other  aporovals. 

(2)  Condition  fnndin?  of  actions  nn 
mitigation. 

(3)  Upon  request,  inform  cooperating 
or  commenting  agencies  on  the  progress 
in  carrying  out  adopted  mitigation 
measures  that  they  have  proposed  and 
that  were  adopted  by  the  agency  making 
the  decision, 

[4]  Upon  request,  make  the  results  of 
relevant  monitoring  available  to  the 
public  and  Congress. 

(n)  Supplemental  E/S  (SEISI  SElSs  (40 
CFR  1502.9(())  are  processed  in  the  same 
way  as  draft  and  final  EISs.  Scoping  is 
not  required  for  an  SHIS. 

§651.33    Existing  EISs. 

A  newly  proposed  action  must  be  the 
subject  of  a  separate  EIS.  The  proponent 
may  extract  and  revise  the  existing 
environmental  documents  in  such  a  way 
as  to  bring  them  completely  up  to  date, 
in  light  of  the  new  proposals.  Such  a 
revised  EIS  will  be  prepared  and 
processed  entirely  under  the  provisions 


of  this  regulation.  If  an  EIS  of  another 
agency  is  adopted,  it  must  be  processed 
in  accordance  with  40  CFR  1506.3. 

§651.34    Major  Army  command  (MACOM) 
processing  of  an  EIS. 

In  certain  cases  where  the  scope  of 
the  EIS  is  limited,  the  HQD.'\  proponent 
may  authorize  a  MACOM  to  process  an 
EIS. 

(a)  .VO/.  When  the  NOI  is  forwarded 
to  the  HQDA  proponent  (§  651.32(a)(2)). 
the  proponent  may  determine  that  the 
MACOM  should  accomplish  EIS 
processing.  The  HQDA  proponent  will 
consult  with  the  Army  Environmental 
Office,  who  will  gain  approval  from 
DESOH.  Proponent  will  return  the  NOI 
with  any  comments  and  a  letter 
authorizing  the  M.ACOM  to  process  the 
EIS  in  accordance  with  the  guidance  in 
this  chapter.  The  MACOM  is 
responsible  for  preparing  the  NOI. 
proposed  news  release,  and  a 
transmittal  letter  as  described  in  Figure 
5,  and  for  forwarding  that  material  to 
the  Army  Environmental  Office.  After  a 
review  to  ensure  acceptability  of  the 
document,  the  OASA  (I&L)  will  forward 
the  NOI  to  the  PR. 

(b)  PDE[S.  When  the  PDEIS  is  staffed 
at  the  unit  Headquarters,  copies  will  be 
provided  for  concurrent  review  to  the 
following  HQDA  elements  to  ensure  thai 
HQDA  interposes  no  objection:  JALS- 
RL,  OGC,  OCPA.  OCLL.  DASG-PSP-E. 
the  Army  Environmental  Office,  and  the 
HQDA  proponent. 


(c)  Filing  the  EIS.  The  unclassified 
portions  of  the  DEIS  and  FEIS  will  be 
filed  with  the  EPA  Federal  Activities 
Office  by  forwarding  five  copies  with  a 
transmittal  letter  as  described  in  Figure 
7.  An  additional  five  copies  will  be  sent 
to  the  applicable  EPA  regional  office  for 
its  review  of  the  proposed  action.  One 
copy  will  be  forwarded  to  Office  of  the 
Secretary  of  Defense  (OSD)  (Figure  8). 
Distribution  of  HQDA  EIS  copies  will 
follow  that  of  the  PDEIS  list.  (See 
paragraph  (b)  of  this  section.)  Copies 
will  be  coordinated  for  Congressional 
delegations  and  committees  with  the 
HQDA  (OCLL)  to  meet  Congressional 
notification  procedures.  Remaining 
distribution  is  for  interested  governors. 
Federal  agency  headquarters,  national 
environmental  organizations,  regional. 
State  and  local  agencies  and 
organizations,  and  interested  private 
citizens.  The  proponent  is  responsible 
for  developing  the  distribution  list; 
advice  is  available  from  the  Army 
Environmental  Office.  A  NOA  may  be 
published  in  the  FR  by  forwarding  the 
notice,  a  proposed  news  release,  and  a 
transmittal  letter  by  the  same  method 
used  for  the  NOI  (See  paragraph  (a)  of 
this  section.) 

(d)  ROD.  At  the  time  of  decision,  a 
ROD  will  be  prepared.  (40  CFR  1505.2 
and  1505.3.)  A  copy  of  the  ROD  will  be 
provided  to  the  Army  Environmental 
Office. 

BILUNO  COOe  371(>-08-M 
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Director 

Office  of  Federal  Activities 

U.S.  Environmental  Protection  Agency 

Room  2119,  West  Tower  v 

Waterside  Mall 

Washington,  DC   20460 

Dear  Sir:  ' 

Enclosed  are  five  copies  of  the  Draft  Environmental 
Impact  Statement  (DEIS),  Proposal  to  Construct  Barracks 
at  Fort  Jefferson,  California. 

These  copies  are  forwarded  for  filing  in  accordance 
with  the  Council  on  Environmental  Quality  regulations  for 
implement  the  provisions  of  the  National  Environmental 
Policy  Act  (40  CFR  Part  1500-1508). 


Lewis  D.  Walker 
Deputy  for  Environment,  Safety 
and  Occupational  Health 
OASA  (I&L) 


1  Enclosure  (5  copies) 


DEiSs  and  the  accompanying  NOA  reaching  EPA  by  noon 
Friday  will  ba  published  in  the  Faderal  Register  the 
follovlng  Friday.  Failure  to  deliver  docviments  to  EPA 
by  Friday  noon  will  result  in  an  additional  1  week  delay. 


UMI 


Figure  7 . 


Sample  letter  of  transmittal  of  draft 
Environmental  Impact  statement  (DEIS) 
to  Environmental  Protection  Agency  (EPA) 
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MEMORANDUM  FOR:  Secretary  of  Defense,  Production  and 
Logistics  (P&L) ,  Washington,  DC  20301 

SUBJECT:  Availability  of  Draft  Environmental  Impact 
Statement 

In  accordance  with  Department  of  Defense  Directive 
6050.1,  Environmental  Considerations  in  DOD  Actions, 
attached  is  one  (1)  copy  of  the  Draft  Environmental 
Impact  Statement  (DEIS) ,  Proposal  to  Construct  Barracks 
at  Fort  Jefferson,  California. 


Lewis  D.  Walker 
Deputy  for  Environment,  Safety 
and  Occupational  Health 
OASA  (I&L) 


1  Enclosure 
as 


Figure  8.   Sanple  letter  of  transmittal  of  draft 

Environmental  impact  Statement  (DEIS) 

to  Office  of  the  Secretary  of  Defense  (OSD) 

BILUNG  CODE  171(MM-C 


Subpart  G — Pul>Mc  Involvement  and 
ttte  Scoping  Process 

§651.35    PubHc  in  volvwiMnt 

(a)  The  requirement  (40  CFR  1506.6) 
for  public  involvement  recognizes  that 
all  potentially  a^ected  parties  will  be 
involved,  when  practical,  whenever 
developing  environmental 
documentation.  This  requirement  can  be 
met  at  the  very  beginning  of  the 
environmental  analysis  and 
documentation  process  by  developing  a 
plan  to  include  all  affected  parties.  (See 
also  AR  360-5.)  The  plan  will  include  the 
following: 

(1)  Information  disseminated  to  local 
and  installation  communities  through 
such  means  as  news  releases  to  local 
media,  announcements  to  local  citizens 
groups,  and  Commander's  letters  at  each 
phase  or  milestone  (more  frequently  if 
needed)  of  the  project.  Such  information 
may  be  subject  to  Freedom  of 
Information  Act  and  operations  security 
review. 

(2)  Each  phase  or  milestone  (more 
frequently  if  needed)  of  the  project  will 
be  coordinated  with  representatives  of 
local.  State,  and  Federal  Government 
agencies. 

(3)  Public  comments  will  be  invited 
and  two-way  communication  channels 
will  be  kept  open  through  various  means 
as  stated  above. 

(4)  Public  affairs  officers  at  all  levels 
will  be  kept  informed. 

(b)  When  an  EIS  is  being  prepared, 
public  involvement  is  a  requisite 
element  of  the  scoping  process  (40  CFR 
1501.7(a)(1)). 

(c)  Preparation  of  EAs  will 
incorporate  public  involvement 
processes  whenever  appropriate  (40 
CFR  1506.6). 

(d)  Persons  and  agencies  to  be 
consulted  include  the  following: 

(1)  Municipal,  township,  and  county 
elected  and  appointed  officials. 

(2)  State,  county,  and  local 
government  officials  and  administrative 
personnel  whose  official  duties  include 
responsibility  for  activities  or 
components  of  the  affected  environment 
related  to  the  proposed  Army  action. 

(3)  Local  and  regional  administrators 
of  other  Federal  agencies  or 
commissions  that  may  either  control 
resources  potentially  affected  by  the 
proposed  action  (for  example,  the  U.S. 
Fish  and  Wildlife  Service);  or  who  may 
be  aware  of  other  actions  by  different 
Federal  agencies  whose  effects  must  be 
considered  with  the  proposed  Army 
action  (for  example,  the  U.S.  General 
Services  Administration  (GSA)). 

(4)  Members  of  identifiable  population 
segments  within  the  potentially  affected 
environments,  whether  or  not  they  have 


clearly  identifiable  leaders  or  an 
established  organization  such  as 
farmers  and  ranchers,  homeowners, 
small  business  owners,  and  Indian 
tribes. 

(5)  Members  and  officials  of  those 
identifiable  interest  groups  of  local  or 
national  scope  that  may  have  interest  in 
the  envirorunental  effects  of  the 
proposed  action  or  activity  (for  example, 
hunters  and  fishermen,  Isaak  Walton 
League,  Sierra  Club,  and  the  Audubon 
Society). 

(6)  Any  person  or  group  that  has 
specifically  requested  involvement  in 
the  specific  action  or  similar  actions. 

(e)  The  public  involvement  processes 
and  procedures  by  which  participation 
may  be  solicited  include  the  following: 

(1)  The  direct  individual  contact 
process  identifies  persons  expected  to 
express  an  opinion  and  participate  in 
later  public  meetings.  Direct  contact 
may  also  identify  the  preliminary 
positions  of  such  persons  on  the  scope 
of  issues  that  the  EIS  will  address.  Such 
limited  contact  may  suffice  for  all 
required  public  involvement,  when  the 
expected  environmental  effect  is  of  very 
limited  scope. 

(2)  Small  workshops  or  discussion 
groups. 

(3)  Larger  pubUc  gatherings  that  are 
held  after  some  formulation  of  the 
potential  issues.  The  public  is  invited  to 
express  its  views  on  the  proposed 
courses  of  action.  Public  suggestions  or 
alternative  courses  of  action  not  already 
identified  may  be  expressed  at  these 
gatherings  that  need  not  be  formal 
public  hearings. 

(4)  Identifying  and  applying  other 
processes  and  procedures  to  accomplish 
the  appropriate  level  of  public 
involvement. 

(f)  The  meetings  described  in 
paragraph  (e)  of  this  section  should  not 
be  public  hearings  in  the  early  stages  of 
evaluating  a  proposed  action.  Public 
hearings  do  not  substitute  for  the  full 
range  of  public  involvement  procedures 
under  the  purposes  and  intent  of  a 
above. 

(g)  Public  surveys  or  polls  to  identify 
public  opinion  of  a  proposed  action  will 
be  performed.  (AR  335-15,  chapter  10). 

§  651.36    Scoping  process. 

(a)  Introduction.  The  scoping  process, 
required  for  EIS  preparation  (40  CFR 
1501.7),  should  aid  the  proponent  in 
determining  the  scope  and  significant 
issues  related  to  the  proposed  action. 
The  process  requires  appropriate  public 
participation  immediately  following 
publishing  the  NOI  in  the  FR.  The  Army 
policy  is  that  EISs  for  legislative 
proposals  significantly  affecting  the 
environment  will  go  through  scoping 


unless  extenuating  circumstances  make 
it  impractical. 

(b)  Scoping  procedures.  Scoping 
procedures  fall  into  preliminary,  public 
interaction,  and  final  phases.  These 
phases  are  discussed  in  §§  651.37, 
651.38,  and  651.39,  respectively. 

§651.37    Preliminary  ptiase. 

In  the  preliminary  phase,  the 
proponent  agency  or  office  identifies  as 
early  as  po8:sible.  how  it  will  accomplish 
scoping  and  with  whose  involvement. 
Key  points  will  be  identified  or  briefly 
summarized  as  appropriate  in  the  NOIs. 
The  proponent  will — 

(a)  In  the  NOI,  identifj'  the  significant 
issues  to  be  analyzed  in  the  EIS. 

(b)  In  the  NOI,  identify  the  office  or 
person  responsible  for  matters  related  to 
the  scoping  process.  If  they  are  not  the 
same  as  the  proponent  of  the  action, 
make  that  distinction. 

(c)  Identify  the  lead  and  cooperating 
agency,  if  already  determined  (40  CFR 
1501.5-6). 

(d)  Identify  the  method  by  which  the 
agency  will  invite  participation  of 
affected  parties  and  identify  a  tentative 
list  of  the  affected  parties  to  be  notified. 

(e)  Identify  the  proposed  method  for 
accompUshing  the  scoping  procedure. 

(f)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analyses  and  the 
tentative  plarming  and  decisionmaking 
schedule  including — 

(1)  The  scoping  process  itself. 

(2)  Collecting  or  analyzing 
environmental  data,  including  studies 
required  of  cooperating  agencies. 

(3)  Preparation  of  DEISs  and  FEISs. 

(4)  Filing  of  the  ROD. 

(5)  Taking  the  action. 

(6)  For  a  programmatic  EIS.  preparing 
a  general  expected  schedule  for  future 
specific  implementing  actions  that  will 
involve  separate  environmental 
analysis. 

(g)  If  apphcable,  in  the  NOI,  identify 
the  extent  to  which  the  EIS  preparation 
process  is  exempt  from  any  of  the 
normal  procedural  requirements  of  this 
regulation,  including  scoping. 

§  651.38    Public  interaction  phase. 

(a)  During  this  portion  of  the  process, 
the  proponent  will  invite  comments  from 
all  affected  parties  and  respondents  to 
the  NOI  to  assist  in  developing  issues 
for  detailed  discussion  in  the  EIS. 
Assistance  in  identifying  possible 
participants  is  available  from  the  Army 
Environmental  Office. 

(b)  In  addition  to  the  affected  parties 
identified  above,  participants  should 
include  the  following: 
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(1)  Technical  representatives  of  the 
proponent.  Such  persons  must  be  able  to 
describe  the  technical  aspects  of  the 
pro[X}sed  action  and  alternatives  to 
other  participants. 

(2)  One  or  more  representatives  of  any 
Army-contracted  consulting  firm,  if  one 
has  been  retained  to  participate  in 
writing  the  EIS  or  providing  reports  that 
the  Army  will  directly  use  to  create 
substantial  portions  of  the  EIS. 

(3)  Experts  in  various  environmental 
disciplines,  if  any  area  where  impacts 
are  foreseen  is  not  already  represented 
among  the  other  scoping  participants. 

(c)  In  all  cases,  provide  the 
participants  with  information  developed 
during  the  preliminary  phase  and  with 
as  much  of  the  following  information 
that  may  be  available: 

(1)  A  brief  description  of  the 
environment  at  the  affected  location. 
When  descriptions  for  a  specific 
location  are  not  available,  use  general 
descriptions  of  the  probable 
environmental  effect.  Also  include  the 
extent  to  which  the  environment  has 
been  modified  or  affected  in  the  past 

(2)  A  description  of  the  proposed 
alternatives.  The  description  will  be 
sufficiently  detailed  to  enable 
evaluation  of  the  range  of  impacts  that 
may  be  caused  by  the  proposed  action 
and  alternatives.  The  amount  of  detail 
that  is  sufficient  will  depend  on  the 
stage  of  the  development  of  the 
proposal,  its  magnitude,  and  its 
similarity  to  other  actions  with  which 
participants  may  be  familiar. 

(3)  A  tentative  identification  of  "any 
public  environmental  assessments  and 
other  environm.ental  impact  statements 
that  are  being  or  will  be  prepared  that 
are  related  to  but  are  not  part  of  the 
scope  of  the  impact  statement  under 
consideration"  (40  CFR  1501.7(a)(5)). 

(4)  Any  additional  scoping  issues  or 
limitations  on  the  EIS,  if  not  already 
described  during  the  preliminary  phase. 

(d)  The  public  involvement  may  begin 
with  the  NOI  to  publish  an  EIS.  The  NOI 
may  indicate  when  and  where  a  scoping 
meeting  will  take  place  and  whom  to 
contact  to  receive  preliminary 
information.  The  purpose  of  the  scoping 
meeting  is  to  be  an  informal  public 
meeting.  It  is  a  working  session  where 
the  gathering  and  evaluation  of 
information  relating  to  potential 
environmental  impacts  can  proceed. 

(e)  Starting  with  the  above 
information,  the  person  conducting  the 
scoping  process  will  use  input  from  any 
of  the  involved  or  affected  parties.  This 
will  aid  in  developing  the  conclusions. 
The  proponent  determines  the  final 
scope  of  the  EIS.  If  the  proponent 
chooses  not  to  require  detailed 
treatment  of  significant  issues  or  factors 


in  the  EIS,  in  spite  of  relevant  technical 
or  scientific  objections  by  any 
participant  to  the  contrary,  the 
proponent  will  clearly  identify  (in  the 
environmental  consequences  section  of 
the  EIS)  the  criteria  that  were  used  to 
eliminate  such  factors  from  detailed 
consideration. 

§  651.39    TtM  final  phase. 

(a)  The  scope  used  in  the  preparation 
of  DEIS  consists  of  the  determinations 
made  by  the  proponent  during  and  after 
the  public  interaction  phase  of  the 
process,  as  follows: 

(1)  The  scope  and  the  significant 
issues  for  detailed  analysis  in  the  EIS 
(40  CFR  1501.7(a)(2)).  To  determine  the 
scope  of  ElSs,  the  proponent  will 
consider  three  types  of  actions, 
alternatives,  and  impacts. 

(2)  The  three  actions  (other  than 
uncon.nected  single  actions)  are  as 
follows: 

(i)  Connected  actions,  that  are  closely 
related  and  should  be  discussed  in  the 
same  impact  statement.  Actions  are 
connected  if  they  automatically  trigger 
other  actions  that  may  require  EISs. 
cannot  or  will  not  proceed  unless  other 
actions  are  taken  previously  or 
simultaneously,  are  interdependent 
parts  of  a  larger  action,  and  depend  on 
the  larger  action  for  their  justification. 

(ii)  Cumulative  actions,  when  viewed 
with  other  proposed  actions,  have 
cumulatively  significant  impacts  and 
should  be  discussed  in  the  same  impact 
statement. 

(iii)  Similar  actions,  that  have 
similarities  that  provide  a  basis  for 
evaluating  their  environmental 
consequences  together,  such  as  common 
timing  or  geography,  may  be  analyzed  in 
the  EIS.  Agencies  should  do  so  when  the 
best  way  to  assess  such  actions  is  to 
treat  them  in  a  single  EIS. 

(3)  The  three  alternatives  are  as 
follows: 

(i)  No  action. 

(ii)  Other  reasonable  courses  of 
action. 

(iii)  Mitigation  me.isures  (not  in  the 
proposed  action). 

(4)  The  three  types  of  impacts  are  as 
follows: 

(i)  Direct, 
(ii)  Indirect, 
(iii)  Cumulative. 

(5)  Indentification  and  elimination 
from  detailed  study  of  issues  that  are 
not  significant  or  have  been  covered  by 
prior  environmental  review.  This 
narrows  the  discussion  of  these  issues 
to  a  brief  presentation  of  why  they  will 
not  have  a  significant  effect  on  the 
human  environment.  It  may  also  provide 
a  reference  to  their  coverage  elsewhere. 
(40  CFR  1501.7(a)(3)). 


(6)  Allocation  of  assignments  for 
preparation  of  the  EIS  among  the  lead 
and  any  cooperating  agencies,  with  the 
lead  agency  retaining  responsibility  for 
the  statement.  (40  CFR  1501.7(a)(4)). 

(7)  Indication  of  any  pubUc  EAs  and 
other  EISs,  prepared  by  the  Army  or 
another  Federal  agency,  related  to,  but 
not  part  of.  the  EIS  under  consideration. 
(40  CFR  1501.7(a)(5)). 

(8)  Identification  of  any  other 
environmental  review  and  consultation 
requirements  so  the  lead  and 
cooperating  agencies  may  prepare  ether 
required  analyses  and  studies 
concurrently  with  the  EIS.  (40  CFR 
1501.7(a)(6)). 

(b)  As  part  of  the  scoping  process  the 
lead  agency  may — 

(1)  Set  time  limits,  as  provided  in 
i  651.12(b).  if  they  were  not  already 
indicated  in  the  preliminary  phase. 

(2)  Prescribe  overall  page  limits  to  the 
EIS  in  accordance  with  the  CEQ 
regulations  that  emphasize  conciseness. 

(c)  All  determinations  reached  by  the 
proponent  during  the  scoping  process 
will  be  clearly  conveyed  to  the 
preparers  of  the  EIS  in  a  Scope  of 
Statement.  The  Scope  of  Statement  will 
be  made  available  to  participants  in  the 
scoping  process  and  to  other  interested 
parties  on  request.  Any  conflicts  on 
issues  of  a  scientific  or  technical  nature 
that  arise  between  the  proponent  and 
scoping  participants,  cooperating 
agencies,  other  Federal  agencies,  or 
preparers  of  the  document  will  be 
identified  during  the  scoping  process 
and  resolved  or  discussed  by  the 
proponent  in  the  DEIS. 

§  651.40    Aids  to  information  gathering. 

The  proponent  may  use  or  develop 
graphic  or  other  innovative  methods  to 
aid  information  gathering,  presentation, 
and  transfer  during  the  three  scoping 
pliases.  These  include  methods  for 
presenting  preliminary  information  to 
scoping  participants,  obtaining  and 
consolidating  input  from  participants, 
and  organizing  its  own  determinations 
on  scope  for  use  during  preparation  of 
the  DEIS. 

§  65 1 .4 1    Modifications  of  the  scoping 
process. 

(a)  If  a  lengthy  period  exists  between 
a  decision  to  prepare  an  EIS  and  the 
time  of  preparation,  the  proponent  will 
initiate  the  NOI  at  a  reasonable  time  in 
advance  of  preparation  of  the  DEIS.  The 
NOI  will  state  any  tentative  conclusions 
regarding  the  scope  of  the  EIS  made 
prior  to  publication  of  the  NOL 
Reasonable  time  for  public  participation 
will  be  allowed  before  the  proponent 


makes  any  final  decisions  or 
commitments  on  the  EIS. 

(b)  The  proponent  of  a  proposed 
action  may  use  scoping  during 
preparation  of  environmental  review 
documents  other  than  EIS,  if  desired. 
The  proponent  may  use  the  above 
procedures  or  may  develop  modified 
procedures  at  his  or  her  discretion. 

Subpart  H— Environmental  Effects  of 
Major  Army  Actions  Abroad 

§  651.42    Introduction. 

Protection  of  the  environment  is  an 
Army  priority,  no  matter  where  the 
installation  is  located.  The  Army  is 
committed  to  pursuing  an  active  role  in 
addressing  environmental  quality  issues 
in  our  relations  with  neighboring 
communities  and  assuring  that 
consideration  of  the  environment  is  an 
integral  part  of  all  decisions.  This 
subpart  assigns  responsibilities  for 
review  of  environmental  effects  abroad 
of  major  Army  actions.  It  is  a 
requirement  of  E.  0. 12114, 
"Environmental  Effects  Abroad  of  Major 
Federal  Actions,"  dated  4  January  1979. 
This  chapter  applies  to  HQDA  and 
Army  agencies'  actions  that  would 
significantly  affect  the  quality  of  the 
human  environment  outside  the  United 
States. 

§  651.43    Global  commons. 

I      Environmental  effects  of  actions  that 
affect  the  global  commons  require 
environmental  analyses  and 
documentation.  (See  enclosures  1  and  2 
of  DOD  Directive  6050.7)  (Appendices  G 
and  H.)  These  relate  to  environmental 
effects  abroad  of  major  military  actions. 

§  651.44    Army  policy  In  global  commons 
and  foreign  nations. 

(a)  Act  with  care  in  the  global 
commons.  All  the  nations  of  the  world 
share  the  stewardship  of  these  areas. 
Take  account  of  environmental 
considerations  when  acting  in  the  global 
commons  in  accordance  with  the 
procedures  set  out  in  Appendix  G. 

(b)  Act  with  care  within  the 
jurisdiction  of  a  foreign  nation.  Respect 
treaty  obligations  and  the  sovereignty  of 
other  nations.  Exercise  restraint  in 
applying  U.S.  laws  within  foreign 
nations  unless  Congress  has  expressly 
provided  otherwise.  Evaluate 
environmental  considerations  in 
accordance  with  Appendix  H  when  the 
prepared  action  could  affect  the 
environment  of  a  foreign  nation. 

(c)  Coordinate  with  the  Department  of 
State  on  formal  communications  with 
foreign  governments  concerning 
environmental  agreements  and  other 
formal  arrangements  with  foreign 


governments.  Consult  with  the 
Department  of  State  regarding  use  of 
additional  exemptions  from  this 
directive  as  specified  in  Appendix  H. 
Coordinate  and  consult  with  the 
Department  of  State  through  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs)  (ASD 
(ISA)). 

§  651.45    Responsibilities. 

(a)  Army  agencies  that  control  actions 
abroad  (as  defined  within  the 
limitations  of  Status  of  Forces 
Agreements)  will — 

(1)  Ensure  that  regulations  and  other 
major  policy  issuances  receive  a  review 
by  the  Army  Environmental  Office  for 
consistency  with  E.0. 12114.  DOD 
Directive  6050.7,  and  this  regulation. 

(2)  Consult  with  HQDA  Strategy, 
Plans  and  Policy  Directorate-Politico- 
Military  Division  (DAMO-SSM)  on 
significant  or  sensitive  actions  or 
decisions  affecting  relations  with  other 
nations. 

(3)  Prepare  and  consider 
environmental  documents  for  proposed 
actions  required  by  this  regulation. 

(4)  Ensure  that  regulations  and  other 
policies  which  affect  global  commons 
are  subject  to  review  for  consistency 
with  this  regulation. 

(5)  Designate  a  single  POC  for  matters 
regarding  this  regulation. 

(b)  The  Assistant  Secretary  of  the 
Army,  Installation  and  Logistics  (ASA 
(I&L))  will— 

(1)  Serve  as  the  Secretary  of  the 
Army's  responsible  official  for 
environmental  matters  abroad. 

(2)  Maintain  liaison  with  the  Assistant 
Secretary  of  Defense  for  Production  and 
Logistics  (ASD  (P&L))  on  matters 
concerning  E.0. 12114,  DOD  Directive 
6050.7,  and  this  regulation. 

(3)  Coordinate  actions  with  other 
Secretariat  offices  as  appropriate. 

(c)  The  Chief  of  Engineers  will— 

(1)  Serve  as  ARSTAF  proponent  for 
implementation  of  E.0. 12114,  DOD 
Directive  6050.7,  and  this  regulation. 

(2)  Apply  in  planning  and  executing 
overseas  construction  activities  where 
appropriate  in  light  of  applicable 
statutes  and  SOFAs. 

(d)  Deputy  Chief  of  Staff  for 
Organizations  and  Plans  (DCSOPS) 
will— 

(1)  Serve  as  the  focal  point  on  the 
ARSTAF  for  integrating  environmental 
considerations  required  by  E.0. 12114 
into  Army  plans  and  activities. 
Emphasis  is  on  those  reasonably 
expected  to  have  widespread,  long-term, 
and  severe  impacts  on  the  global 
commons  or  the  territories  of  foreign 
nations. 


(2)  Consult  with  the  Office  of  Foreign 
Military  Rights  Affairs  of  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  (ASD  (ISA))  on 
significant  or  sensitive  actions  affecting 
relations  with  another  nation. 

(e)  The  Judge  Advocate  General 
(TJAG),  in  coordination  with  the  Office 
of  the  General  Counsel,  will  provide 
advice  and  assistance  concerning  the 
requirements  of  E.0. 12114  and  DOD 
Directive  6050.7. 

(f)  The  Chief  of  Public  Affairs  (CPA) 
will  provide  advice  and  assistance  on 
public  affairs  as  necessary. 

§  65 1 .46    Implementation  guidance. 

(a)  Environmental  documents 
prepared  under  the  provisions  of  this 
chapter  should  use  the  format  for  such 
documents  found  in  Appendixes  G  and 
H.  Otherwise,  use  a  format  appropriate 
in  light  of  the  applicable  statutes  and 
SOFAs. 

(b)  Submit  nominations  for  inclusions 
in  the  list  of  CX  through  DAMO-SSM  to 
the  Army  Environmental  Office. 

Appendbc  A — List  of  Categorical 
Exclusions  (CX) 

Section  I:  Categorical  exclusions  (CX) 

A-1.  Normal  personnel,  fiscal,  and 
administrative  activities  involving  military 
and  civilian  personnel  (recruiting,  processing, 
paying,  and  records  keeping). 

A-2.  Law  and  order  activities  performed  by 
military  police  and  physical  plant  protection 
and  security  personnel,  excluding  formulation 
and/or  enforcement  of  hunting  and  Rshing 
policies  or  regulations  that  differ 
substantively  from  those  in  effect  on 
surrounding  non-Anny  lands. 

A-3.  Recreation  and  welfare  activities  not 
involving  off-road  recreational  vehicle 
management. 

A-4.  Commissary  and  Post  Exchange  (PX) 
operations,  except  where  hazardous  material 
is  stored  or  disposed. 

A-5.  Routine  repair  and  maintenance  of 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities,  to  include  the 
layaway  of  facilities,  except  when  requiring 
application  or  disposal  of  hazardous  or 
contaminated  materials. 

A-6.  Routine  procurement  of  goods  and 
services,  including  rotine  utility  ser\'ices. 

A-7.  Construction  that  does  not 
significantly  alter  land  use.  provided  the 
operation  of  the  project  when  completed 
would  not  of  itself  have  a  significant 
environmental  impact;  this  includes  grants  to 
private  lessees  for  similar  construction. 
(REC  required.) 

A-8.  Simulated  war  games  and  other 
tactical  and  logistical  exercises  without 
troops. 

A-9.  Training  entirely  of  an  adiftinistrative 
or  classroom  nature. 

A-10.  Storage  of  materials,  other  than 
ammunition,  explosives,  pyrotechnics, 
nuclear,  and  other  hazardous  or  toxic 
materials. 
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A-ll.  Operations  conducted  by  established 
laboratories  within  enclosed  facilities 
where — 

a.  All  airborne  emissions,  waterbome 
effluents,  external  radiation  levels,  outdoor 
noise,  and  solid  and  bulk  waste  disposal 
practices  are  in  compliance  with  existing 
Federal.  State,  local  laws,  and  regulations. 

b.  No  animals  that  must  be  captured  from 
the  wild  are  used  as  research  subjects, 
excluding  reintroduction  projects.  (REC 
required.) 

A-12.  Developmental  and  operational 
testing  on  a  military  installation,  where  the 
tests  are  conducted  in  conjunction  with 
normal  military  training  or  maintenance 
activities  so  that  the  tests  produce  only 
incremental  impacts,  if  any  and  provided  that 
the  training  and  maintenance  activities  have 
been  adequately  assessed,  where  required,  in 
other  Army  environmental  documents.  (REC 
required.) 

A-13.  Routine  movement  of  personnel: 
routine  handling  and  distribution  of 
nonhazardous  and  hazardous  materials  in 
conformance  with  DA.  EPA,  Department  of 
Transportation,  and  State  regulations. 
A-14.  Reduction  and  realignment  of 
civilian  and/or  military  personnel  that  fall 
below  the  thresholds  for  reportable  actions 
as  prescribed  by  statute  or  AR  5-10.  (REC 
required). 

A-15.  Conversion  of  commercial  activities 
(CA)  to  contract  performance  of  services 
from  in-house  performance  under  the 
provisions  of  DOD  Directive  4100.15. 

A-16.  Preparation  of  regulations, 
procedures,  manuals,  and  other  guidance 
documents  that  implement,  without 
substantive  change,  the  applicable  HQDA  or 
other  federal  agency  regulations,  procedures, 
manuals,  and  other  guidance  documents  that 
have  been  environmentally  evaluated. 
A-17.  Acquisition,  installation,  and 
operation  of  utility  and  communication 
systems,  data  processing,  cable  and  similar 
electronic  equipment  that  use  existing  rights 
of  way,  easements,  distribution  systems,  and 
facilities. 

A-18.  Activities  that  identify  or  grant 
permits  to  identify,  the  state  of  the  existing 
environment  (for  example,  inspections, 
surveys,  and  investigations)  without 
alteration  uf  that  environment  or  capture  of 
wild  animals. 

A-19.  Deployment  of  military  units  on  a 
temporary  duty  (TDY)  basis  where  existing 
facilities  are  used  and  the  activities  to  be 
performed  have  no  significant  impact  on  the 
environment.  (REC  required.) 

A-20.  Grants  of  easements  for  the  use  of 
existing  rights-of-way  for  use  by  vehicles; 
electrical,  telephone,  and  other  transmission 
and  communication  lines;  transmitter  and 
relay  facilities;  water,  wastewater, 
stormwater,  and  irrigation  pipelines,  pumping 
stations,  and  facilities:  and  for  similar  public 
utility  and  transportation  uses.  (REC 
required.) 

A-21  Grants  of  leases,  licenses,  and 
permits  to  use  existing  Army  controlled 
propel  ty  for  non-Army  activities,  provided 
there  is  an  existing  land-use  plan  that  has 
been  environmentally  assessed  and  the 
activity  will  be  consistent  with  that  plan. 
(REC  required.) 


A-22.  Grants  of  consent  agreements  to  use 
a  Govemment-ovimed  easement  in  a  manner 
consistent  with  existing  Army  use  of  the 
easement;  disposal  of  excess  easement  areas 
to  the  underlying  fee  owner.  (REC  required.) 

A-23.  Grants  of  licenses  for  the  operation 
of  telephone,  gas.  water,  electricity, 
community  television  antenna,  and  other 
distribution  systems  normally  considered  as 
public  utilities.  (REC  required.) 

A-24.  Transfer  of  real  property 
administrative  control  within  the  Army,  to 
another  military  department,  or  other  Federal 
agency,  including  the  return  of  public  domain 
lands  to  the  Department  of  Interior  and 
reporting  of  property  available  for 
outgranting:  and  grants  of  leases,  licenses, 
permits,  and  easements  for  use  of  excess  or 
surplus  property  without  significant  changes 
in  land  use.  (REC  required.) 

A-25.  Disposal  of  uncontaminated 
buildings  and  other  improvements  for 
removal  off-site.  (REC  required  ) 

A-26.  Studies  that  involve  no  commitment 
of  resources  other  than  manpower.  (REC 
required.) 

A-27.  Study  and  test  activities  within  the 
procurement  progiam  for  Military  Adaptation 
of  Commercial  Items  for  items  manufactured 
in  the  U.S.  (REC  required.) 

A-28.  Development  of  table  organization 
and  equipment  documents,  r.o  Tixed  location 
or  site. 

A-29.  Grants  of  leases,  licenses,  and 
permits  to  use  DA  property  for  or  by  another 
governmental  entity  when  such  permission  is 
predicated  upon  compliance  with  the  NEPA. 
(REC  required.) 

Section  II:  Screening  Criteria 

A-30.  A  CX  is  a  category  of  actions  that  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human  environment 
and  for  which,  therefore,  neither  an  EA  nor 
an  EIS  is  required. 

A-31.  A  CX  may  be  used  only  when  the 
criteria  of  paragraphs  4-1  and  4-2  have  been 
applied  and  each  of  the  following  are  true: 

(a)  This  action  is  not  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

(b)  There  are  minimal  or  no  individual  or 
cumulative  effects  on  the  environment  as  a 
result  of  this  action. 

(c)  There  is  no  environmentally 
controversial  change  to  existing 
environmental  conditions. 

(d)  TTiere  are  no  extraordinary  conditions 
associated  with  this  project 

(e)  This  project  does  not  involve  the  use  of 
unproven  technology. 

[(]  This  project  involves  no  greater  scope  or 
size  than  is  normal  for  this  category  of  action. 

(g)  There  is  no  potential  of  an  already  poor 
environment  l>eing  further  degraded. 

(h)  This  action  does  not  degrade  an 
environment  that  remains  close  to  its  natural 
condition. 

(i)  There  are  no  threatened  or  endangered 
species  (or  critical  habitat),  signiricant 
archaeological  resources.  National  Registered 
or  National  Register  eligible  historical  sites, 
or  other  statutorily  protected  resources. 

(j)  This  action  will  not  adversely  affect 
prime  or  unique  agricultural  lands,  wetlands, 
coastal  zonns,  wilderness  areas,  aquifers 


floodplains.  wild  and  scenic  rivers,  or  other 
areas  of  critical  environmental  concern. 

Appendix  B — References 

Secliun  I 

Required  Publications 

AR  360-5 

Army  Public  Affairs.  Public  Information. 

Section  II 

Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  the  regulations. 

AR5-10 

Reduction  and  Realignment  Actions. 

AR  11-27 

Army  Ejiergy  Program. 

AR  95-50 

Airspace  and  Special  Military  Operation 
Requirements. 

AR  140-475 

Real  Estate  Selection  and  Acquisitiort: 
Procedures  and  Criteria. 

AR  200-1 

Environmental  Protection  and 
Enhancement. 

AR  210-10 

Administration. 

AR  210-20 

Master  Planning  for  Army  Installations. 

AR  335-15 

Management  Information  Control  System 

AR  380-5 

Department  of  the  Army  Information 
Security  Program. 

AR  385-10 

Army  Safety  Program. 

AR  420-40 

Historic  Preservation. 

AR  530-1 

Operations  Security  (OPSEC). 

DODD  4100.15 

Commercial  Activities  Programs. 

DODD  6050.1 

Environmental  Effects  in  the  United  States 
of  Department  of  Defense  Actions. 

DODD  6050.7 

Environmental  Elffects  Abroad  of  Major 
Department  of  Defense  Actions. 

Section  III 

Related  Form 

DD  Form  1391 

Military  Construction  Project  Data. 

Appendix  C — National  Environmental 
Policy  Act 

(42  U.S.C.  4321  et  seq.] 

Appendix  D — Contents  of  the 
Environmental  Impact  Statement  (EIS) 

D-l.     Cover  Sheet 

The  cover  sheet  will  not  exceed  one  page 
(40  CFR  1502.11)  and  will  include — 

(a)  A  cover  sheet  preceded  by  a  protective 
cover  sheet  that  contains  the  following 
statement;  "The  material  contained  in  the 
attached  (Rnal  or  draft)  Environmental 
Impact  Statement  is  for  internal  coordination 
use  only  and  may  not  be  released  to  non- 
Doparf  ment  of  Defense  Agencies  or 


individuals  until  coordination  has  been 
completed  and  the  material  has  been  cleared 
for  public  rt'le.Tse  by  appropri.itc  authority." 
This  sheet  will  he  removed  prior  to  Mi.-.g  the 
document  with  EPA. 

(b)  A  list  of  responsible  agencies  including 
the  lead  agency  and  any  cooper.Tting  agency. 

(c)  The  title  of  the  proposed  action  that  is 
the  subject  of  the  statement  and,  il 
appropriate,  the  titles  of  related  cooperating 
agency  actions,  together  with  Slate  and 


county  (or  other  jurisdiutior,  .is  applicable) 
whprf  the  action  is  located. 

(cj)  The  name,  address,  and  telephone 
r.;i.'nber  of  the  person  et  the  agency  who  can 
supply  further  infonnalion.  and,  as 
appropriate,  the  name  and  title  of  the  major 
approval  authority  in  the  command  channel 
through  HQDA  staff  proponent. 

(f.)  A  designation  of  the  statement  at.  « 
draft,  final,  or  draft  or  final  supplement. 


(f)  A  one-paragraph  abstract  of  the 
statement  that  should  describe  only  the  need 
for  the  proposed  action,  alternative  actions, 
and  the  significant  environmental 
consequences  of  the  proposed  action  and 
nllcmativcs. 

(g)  The  date  by  which  comments  must  be 
received,  computed  in  cooperation  with  the 
EPA.  (See  example  cover  sheet.  Fipure  D- 1.1 
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LEAD  AGENCY:   Department  of  the  Army,  TRADOC.  ■ 

COOPERATING  AGENCY(IES):  (if  any)  U.S.  Forest  Service, 
U.S.  Department  of  Agriculture. 

TITLE  OF  THE  PROPOSED  ACTION:  Development  of  training 
area,  Fort  Pleasant,  Maryland. 

AFFECTED  JURISDICTION:  State  of  Maryland;  Smith,  Taylor, 
and  Jones  Counties. 

PREPARER/ PROPONENT  APPROVED  (OR  REVIEWED  BY)  :    Name, 

address   and   telephone   number,  name   and   title   of 

proponent.  (i.e..  Installation  Commander  or  program 
manager) . 

REVIEWED  BY:  Name  and  title  of  the  environmental 
coordinator 

APPROVED  BY:  Name  and  title  of  any  intermediate 
proponent  (i.e.,  MACOM  commander) ;  Name  and  title  of  Army 
Staff  proponent  (i.e..  Director  of  program  affected  by 
EIS).  I 

ABSTRACT:   One  paragraph  summary. 

REVIEW  COMMENT  DEADLINE:  (Computed  in  cooperation  with 
EPA  guidance) . 


Figure  0-1.   Exanpla  cover  sheet 


BtLLING  CODE  3710-0*-C 


D-2.     Summary 

The  summary  will  stress  the  major 
conclusions  of  environmental  analysis,  areas 
of  controversy,  and  issues  yet  to  be  resolved. 
It  should  list  all  Federal  permits,  licenses, 
and  other  entitlements  that  must  be  obtained 
prior  to  proposal  implementation.  Further,  a 
statement  of  compliance  with  the 
requirements  of  other  Federal  environmental 
protection  laws  will  be  included  [40  CFR 
1502.25). 

In  order  to  simplify  consideration  of 
complex  relationships,  every  effort  will  be 
made  to  present  the  summary  of  alternatives 
and  their  impacts  in  a  graphic  format  with  the 
narrative.  This  summary  should  not  exceed 
10  pages. 

D-3.     Table  of  Contents 

This  section  will  provide  for  the  table  of 
contents,  list  of  Tigures  and  tables,  and  a  list 
of  all  referenced  documents,  including  a 
bibliography  of  references  within  the  body  of 
the  EIS.  The  table  of  contents  should  have 
enough  detail  bo  that  searching  for  sections  of 
text  is  not  difficult. 

D-4.     The  Purpose  of  and  Need  for  the 
Action 

This  section  should  clearly  state  the  nature 
of  the  problem  and  discuss  how  the  proposed 
action  or  range  of  alternatives  would  solve 
the  problem.  This  section  is  designed 
specifically  to  call  attention  to  the  benefits  of 
the  proposed  action.  If  a  cost-benefit  analysis 
has  been  prepared  for  the  proposed  action,  it 
may  be  included  here,  or  attached  as  an 
appiendix  and  referenced  here.  This  section 
will  briefly  give  the  relevant  background 
information  on  the  proposed  action  and 
summarize  its  operational,  social,  economic, 
and  environmental  objectives. 

D~5.     Alternatives  Considered 

This  section  presents  all  reasonable 
alternatives  and  their  environmental  impacts. 
An  examination  of  each  specific  proposal  in 
clear  terms  is  required.  This  section  should 
be  written  in  simple,  nontechnical  language 
for  the  lay  reader.  A  no  action  alternative 
wrill  be  included  (40  CFR  1502.14(d)).  For 
actions  other  than  construction,  the  term  no 
action  is  often  misleading  because  a 
continuation  of  the  status  quo  is  implicit.  This 
section  needs  no  examination  of  the  status 
quo.  A  preferred  alternative  need  not  be 
identified  in  the  DEIS;  however,  a  preferred 
alternative  generally  must  be  included  in  the 
FEIS  (40  CFR  1502.14(e)). 

A  simple  title  or  a  letter  or  numerical 
symbol  may  be  used  for  each  of  the  discussed 
alternatives  (for  example,  alternative  A). 
Reference  to  the  title  or  designation  will  be 
continued  uniformly  throughout  the  document 
in  the  appropriate  sections.  The 
environmental  impacts  of  the  alternatives 
will  be  presented  in  comparative  form,  thus 
sharply  defming  the  issues  and  providing  a 
clear  basis  for  choice  among  the  options  that 
are  provided  the  decisionmaker  and  the 
public  (40  CFR  1502.14).  The  information 
should  be  summarized  in  a  brief,  concise 
manner.  The  use  of  tabular  or  matrix  format 
is  encouraged  to  provide  the  reviewer  with 
an  at-a-glance  review.  In  sum.  the  following 
points  are  required: 


(a)  A  description  of  all  reasonable 
alternatives  including  the  preferred  action, 
alternatives  beyond  DA  jurisdiction  (40  CFR 
1502.14(c)).  and  the  no  action  alternative. 

(b)  A  comparative  presentation  of  the 
environmental  consequences  of  all 
reasonable  alternative  actions  including  the 
preferred  alternative. 

(c)  A  description  of  the  mitigation 
measures  nominated  for  incorporation  into 
the  proposed  action  and  alternatives,  as  well 
as  mitigation  measures  that  are  available  but 
not  incorporated. 

(d)  Listing  of  any  alternatives  that  were 
eliminated  from  detailed  study.  A  brief 
discussion  of  the  reasons  for  which  each 
alternative  was  eliminated. 

D-6.  Affected  Environment 

This  section  will  contain  information  about 
existing  conditions  in  the  affected  areas 
necessary  to  understand  the  potential  effects 
of  the  alternatives  under  consideration  (40 
CFR  1502.15).  Environments  created  by  the 
implemented  proposal  will  be  included  as 
appropriate.  Affected  elements  could  include, 
for  example,  biophysical  characteristics 
(ecology  and  water  quality);  land  use  and 
land  use  plans;  architectural,  historical,  and 
cultural  amenities;  utilities  and  services;  and 
transportation.  This  section  will  not  be 
encyclopedic.  It  will  be  written  clearly  and 
the  degree  of  detail  for  all  points  covered  will 
be  related  to  the  significance  and  magnitude 
of  expected  impacts.  Elements  not  impacted 
by  any  of  the  alternatives  need  only  be 
presented  in  summary  form  or  referenced. 

D-7.  Environmental  and  Socioeconomic 
Consequences 

This  section  of  the  EIS  forms  the  scientific 
and  analytic  basis  for  the  summary 
comparison  of  effects  discussed  in  D-5.  The 
following  will  be  discussed  (40  CFR  1502.16): 

(a)  Direct  effects  and  their  significance. 
Include  in  the  discussion  the  direct  impacts 
on  human  health  and  welfare  and  on  other 
forms  of  life  and  related  ecosystems. 
Examples  of  direct  effect  might  include  noise 
from  military  helicopter  operations  or  the 
benefits  derived  from  the  installation  of  wet 
scrubbers  to  meet  air  quality  control 
standards. 

(b)  Indirect  effects  and  their  significance. 
Include  here  socioeconomic  impacts.  Many 
Federal  actions  attract  people  to  previously 
unpopulated  area*  and  indirectly  induce 
pollution,  traffic  congestion,  and  haphazard 
land  development.  Conversely,  other  actions 
may  disperse  the  existing  population.  Aircraft 
noise  often  affects  future  development 
patterns,  and  air  pollution  abatement 
operations  may  result  in  secondary  water 
pollution  problems. 

(c)  Possible  conflicts  between  the  proposed 
actions  and  Federal,  regional,  State,  and  local 
(including  Indian  tribe)  land  and  airspace  use 
plans,  policies,  and  controls  for  the  area 
concerned.  Compare  the  land  use  aspects  of 
the  proposed  action  and  discuss  possible 
conflicts,  such  as  siting  an  extremely  noisy 
activity  adjacent  to  a  residential  area,  leasing 
land  for  purposes  inconsistent  with  State 
wildlife  management,  or  creating  conflicts 
with  prime  and  unique  farmland  policies. 

(d)  The  environmental  effects  of 
alternatives,  including  the  proposed  action. 


(1)  Impacts  of  the  alternatives,  including  a 
worst  case  analysis  where  there  are  gaps  in 
relevant  information  or  scientific  uncertainty. 

(2)  Adverse  environmental  effects  that 
cannot  be  avoided  should  the  proposal  be 
implemented.  Include  the  relationship 
between  short-term  uses  of  the  human 
environment  and  the  maintenance  and 
enhancement  of  long-term  productivity.  The 
section  should  discuss  the  extent  to  which 
the  proposed  action  and  its  alternatives 
involve  short-term  vs.  long-term 
environmental  gains  and  losses.  In  this 
context,  short-term  and  long-term  do  not  refer 
to  any  rigid  time  period  and  should  be 
viewed  in  terms  of  the  environmentally 
significant  consequences  of  the  proposed 
action.  Thus,  short-term  can  range  from  a 
very  short  period  of  time  during  which  an 
action  takes  place  to  the  expected  life  of  a 
facility. 

(e)  Energy  requirements  and  conservation 
potential  of  I'arious  alternatives  and 
mitigation  measures.  Consult  tis  Energy 
Resource  Impact  Statement  [AR  11-27).  when 
applicable,  to  satisfy  this  requirement. 
Account  for  the  energy  coRsumption  of  each 
proposed  alternative  and  aasociated 
economics.  Discuss,  where  appropiriate,  the 
uses  of  renewable  and  nonrenewable  energy 
resources.  Conservation  techniques  that 
could  attenuate  energy  consumption  should 
also  be  discussed  within  this  section;  for 
example,  the  use  of  insulation  for  newly 
constructed  family  housing  that  would  reduce 
the  long-term  consumption  of  fuel  oil  or 
natural  gas. 

(f)  Natural  or  depletable  resource 
requirements  and  conservation  potential  of 
various  mitigation  measures.  Include 
discussion  of  any  irreversible  or  irretrievable 
commitments  of  resources  that  would  be 
involved  in  the  proposal  should  it  be 
implemented.  The  term  resources  should 
include — 

(1)  Materials.  Discuss  materials  in  short 
supply  such  as  metals  and  wood,  but  do  not 
include  materials  that  are  plentiful  or  have 
competitive  alternatives  (for  example, 
aggregate  or  fill  materials). 

(2)  Natural.  Discuss  the  use  of  natural 
resources  resulting  in  irrevocable  effects  such 
as  ecosystem  imbalance,  destruction  of 
wildlife,  loss  of  prime  and  unique  farmlands. 
Specifically  include  consumption  of  natural 
energy  resources  in  short  supply,  such  as  oil 
or  natural  gas. 

(3)  Cultural.  Discuss  destruction  of  human 
interest  sites,  archaeological  and  histoncal. 
scenic  views  or  vistas,  or  valued  open  space 
Reiterate  lasting  socioeronomic  effects  the 
proposed  action  might  have  on  the 
surrounding  community. 

(g)  Urban  quality,  historic  and  cultural 
resources,  and  the  design  of  the  built 
environment,  including  reuse  and 
conservation  potential  of  various  alternatives 
and  mitigation  measures.  Discuss  the  effect 
on  adjacent  neighborhoods  and  the  city  at 
large.  Examine  the  effects  on  physical  design 
features  (also  known  as  the  built 
environment)  and  resultant  impacts  on  social 
interaction  areas  such  as  privacy,  public 
opinion,  personnel  perceptions,  and  other 
aspects  of  the  social  environment.  Review  the 
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reuse  potential  of  existing  building  spdce  and 
its  time-use  allocation,  usually  referred  to  as 
time  and  spatial  management.  (Time  and 
spatial  management  allows  for  conservation 
of  energy  and  other  resources  by 
discouraging  new  construction  and  operation 
until  all  existing  building  and  time  allocations 
have  been  fully  scrutinized  for  alternate 
reuse.) 

(h)  Means  to  mitigate  adverse 
environmental  effects.  Include  mitigation  not 
already  included  as  part  of  the  various 
alternatives.  Also,  specify  migitalions  that 
require  action  by  other  agencies  or  outside 
parties. 

D-8.  List  of  Preparers 

The  ElS  will  list  the  names  of  its  preparers, 
together  with  their  qualifications  (expertise, 
experience,  and  professional  disciplines.)  (40 
CFR  1502.17).  Include  those  people  who  were 
primarily  responsible  for  preparing  (research, 
data  colloction.  and  writing)  the  ElS  or 
significant  background  or  support  papers, 
and  basic  components  of  the  statement. 
When  possible,  the  people  who  are 
responsible  for  a  particular  analysis,  as  well 
as  an  analysis  of  background  papers,  will  be 
identified.  If  somi;  or  all  of  the  preparers  are 
contractors'  employees,  they  may  be 
identified  as  such.  Identification  of  the  firm 
that  prepared  the  EIS  is  not,  by  itself, 
adequate  to  meet  the  requirements  of  this 
point.  Normally,  the  list  will  not  exceed  two 
pages. 

D~9.  Distribution  List 

For  the  DEIS,  a  list  will  be  prepared 
indicating  from  whom  review  and  comment  is 
requested.  The  list  will  include  public 
agencies  and  private  parties  or  organizations. 
The  FEIS  will  normally  only  list  those  who 
have  commented  or  shown  an  interest  in  the 
proposed  action. 

ZJ-ro.  Index 

The  index  will  be  an  alphabetical  hst  of 
topics  in  the  EIS,  especially  of  the  types  of 
effects  induced  by  the  various  alternative 
actions.  Reference  may  be  made  to  either 
page  number  or  paragraph  number. 

D-ll.  Appendices 

If  an  agency  prepares  an  appendix  to  an 
EIS,  the  appendix  will — 

(a)  Consist  of  material  prepared  in 
connection  with  an  EIS  (as  distinct  from 
material  that  is  not  so  prepared  and 
incorporated  by  reference). 

(b)  Consist  only  of  material  that 
substantiates  any  analysis  fundamental  to  an 
impact  statement. 

(c)  Be  analytic  and  relevant  to  the  decision 
to  be  made. 

(d)  Be  circulated  with  the  EIS  or  readily 
available  upon  request. 

Appendix  E — Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (NEPA) 

(40  CFR  Parts  1500-1508) 


Appendix  F — Implementing  a 
Monitoring  and  Methodology  Program  ' 

F-l.  Mitigation 

(a)  The  1978  CEQ  regulations  for 
implementing  NEPA  recognizes  the  following 
five  means  of  mitigating  an  environmental 
impact: 

(1)  Avoiding  the  impact  altogether  by  not 
taking  a  certain  action  or  parts  of  an  action. 

(2)  Minimizing  impacts  by  limiting  the 
degree  or  magnitude  of  the  action  and  its 
implementation. 

(3)  Rectifying  the  impact  by  repairing, 
rehabilitating,  or  restoring  the  effect  on  the 
environment. 

(4)  Reducing  or  eliminating  the  impact  over 
time  by  preservation  and  maintenance 
operations  during  the  life  of  the  action. 

(5)  Compensating  for  the  impact  by 
replacing  or  providing  substitute  resources  or 
environments  (40  CFR  1508.20). 

(b)  The  intention  of  mitigation  is  to  reduce 
the  effects  of  the  action  on  the  environment. 
The  five  means  of  mitigation  (see  (a),  above) 
are  discussed  in  (1)  through  (5)  below. 

(1)  Avoidance.  This  method  avoids 
environmental  impact  by  not  performing 
certain  activities;  for  example,  allowing 
tracked  vehicles  to  cross  only  at  designated 
improved  stream  crossings.  This  restriction 
would  reduce  the  effects  on  a  stream 
resulting  from  random  access,  such  as 
increased  turbidity  caused  by  bank  erosion 
and  bottom  disturbance  caused  by  the  tracks. 

(2)  Limitation  of  action.  The  extent  of  an 
impact  can  be  reduced  by  limiting  the  degree 
or  magnitude  of  the  action;  for  example, 
changing  the  firing  time  or  the  number  of 
rounds  fired  on  artillery  ranges  to  reduce  the 
noise  impact  on  nearby  residents.  In  the 
example  in  (a)  above,  the  number  of 
authorized  stream  crossings  would  have  been 
limited  or  minimized. 

(3)  Restoration  of  the  environment.  This 
method  restores  the  environment  to  its 
previous  condition  or  better.  Movement  of 
troops  and  vehicles  across  vegetated  areas 
often  destroys  vegetation.  This  impact  can  be 
mitigated  by  either  reseeding  or  replanting 
the  areas  with  native  plants  after  the 
exercise. 

(4)  Preservation  and  maintenance 
operations.  This  method  designs  the  action  so 
as  to  reduce  adverse  environmental  effects. 
Examples  include  maintaining  erosion  control 
structures,  using  air  pollution  control  devices, 
and  encouraging  car  pools  in  order  to  reduce 
transporation  effects  such  as  air  pollution, 
energy  consumption,  and  traffic  congestion. 

(5)  Replacement.  This  method  replaces  the 
resource  or  environment  that  will  be 
impacted  by  the  action.  Replacement  can 
occur  in-kind  or  otherwise;  for  example, 
replace  deer  habitat  in  the  project  area  with 
deer  habitat  in  another  area;  or,  replace 
fisheries  habitat  with  deer  habitat.  This 
replacement  can  occur  either  on  the  site  of 
impact  or  at  another  location.  This  type  of 
mitigation  is  often  used  in  water  resources 


'  From:  lohn  Filtipaldi.  et  al..  Handbook  for 
pjiviroimiental  Impact  Analysis  and  Planning, 
Technical  Report  N-130,  U.S.  Army  Construction 
Engineering  Research  Laboratory  (USA-CERL), 
October  1982,  pp.  133-143. 


projects.  For  example,  if  an  action  were 
destroying  some  of  the  installation's  best 
deer  habitat,  a  potential  mitigation  would  be 
developing  another  section  of  the  installation 
info  doer  habitat.  This  is  an  example  of  an  in- 
kind  replacement  at  a  different  site. 

F-2.  Identification  of  Mitigation  Techniques 

(a)  Introduction.  Identifying  and  evaluating 
mitigation  techniques  involves  using  experts 
familiar  with  the  predicted  environmental 
impacts.  A  single  mitigation  measure  will 
often  alleviate  several  different  impact. 

(b)  Sources  of  information.  Many  potential 
sources  of  information  exist  concerning  the 
mitigation  of  various  environmental  effects. 
The  following  sources  of  information  are 
available  on  post:  Other  sources  are  as 
follows: 

(1)  Within  the  DA,  there  are  sources  such 
as  the  Army  Environmental  Hygiene  Agency 
(AEHA),  the  major  Army  command 
(MACOM)  environmental  office,  the  Army 
Environmental  Office,  U.S.  Army  Corps  of 
Engineers  (USAGE)  research  laboratories  (for 
example,  IJ.S.  Construction  Engineering 
Research  Laboratory  [USA-CERL],  U.S. 
Army  Waterways  Experiment  Station,  and 
U.S.  Cold  Regions  Research  Laboratory), 
USACE  Huntsville  Division,  and  the  military 
assistance  offices  in  certain  districts. 

(2)  State  agencies  are  another  potential 
source  of  information.  The  appropriate  POC 
within  these  agencies  may  be  obtained  from 
the  installation  environmental  office. 

(3)  Another  source  is  directories  such  as 
USA-CERL  Technical  Report  N-40,»  as 
discussed  in  Engineering  Technical  Note  7»- 
6.» 

(4)  Another  source  on  mitigation 
procedures  is  Ramifications /Mitigation 
statements  from  USA-CERL's  Environmental 
Impact  Computer  System  (EICS).* 

(5)  Local  interest  groups  may  also  be  able 
to  help  identify  potential  mitigation 
measures. 

(c)  Example  mitigation  techniques.  Several 
different  mitigation  techniques  have  been 
used  on  military  installations  for  a  number  of 
years.  The  following  examples  illustrate  the 
variety  of  possible  measures: 

(1)  There  are  maneuver  restrictions  in 
areas  used  extensively  for  tracked  vehicle 
training.  These  restrictions  are  not  designed 
to  infringe  on  the  military  mission,  but  rather 
to  reduce  the  amount  of  damage  to  the 
training  area. 

(2)  Aerial  seeding  has  been  done  on  some 
installations  to  reduce  erosion  problems. 

(3)  Changing  the  time  and/or  frequency  of 
operations  has  been  used.  This  may  involve 
changing  the  season  of  the  year,  the  time  of 
day,  or  even  day  of  the  week  for  various 
activities.  This  avoids  noise  impacts  as  ivell 


»  R.  Lacey,  et  al..  Compendium  of  Administratoi-s 
of  Land  U»e  and  Related  Programs.  Technical 
Report  N-40/ADA057226  (USA-CERL  July  1978). 

•  Coordination  with  Federal  and  State  Land  Use 
Agencies.  Engineer  Technical  Note  76-6 
(Department  of  the  Army  (DA).  8  February  1979). 

♦  L  V.  Urban,  et  al..  Computer-aided 
Environmental  Impact  Analysis  for  Construction 
Activities:  User  Manual.  Technical  Report  E-50/ 
ADA0O8988  (USA-CERL.  March  1975). 


as  aesthetic,  transportation,  and  some 
ecological  problems. 

(4)  Reducing  the  effects  of  construction  has 
involved  using  techniques  that  keep  heavy 
equipment  away  from  protected  trees  and 
quickly  reseeding  areas  after  construction. 

(d)  Mitigation  alternatives.  Consideration 
of  all  practical  mitigation  alternatives  are 
considered.  The  emphasis  is  not  on  what  can 
be  theoretically  accomplished,  but  on  what 
can  be  accomplished  for  each  alternative. 

(1)  Practical  mitigations  are  those  that  the 
proponent  can  accomplish  with  the  project's 
constraints  such  as  manpower  and  money. 
Practical  measures  must  be  defined  at  the 
installation  level;  what  may  be  practical  on 
one  post  or  at  one  time  may  not  be  practical 
on  another.  A  number  of  items  determine 
what  is  practical,  including  military  mission, 
manpower  restrictions,  cost,  institutional 
barriers,  technical  feasibility,  and  public 
acceptance.  Practicality  does  not  necessarily 
ensure  resolution  of  conflicts  among  these 
items,  rather  it  is  the  degree  of  conflict  that 
determines  practicality. 

(Z]  The  previous  examples  involved  some 
amount  of  conflict  in  all  these  areas. 
Although  mission  conflicts  are  inevitable, 
they  are  not  insurmountable.  Therefore,  the 
proponent  should  be  cautious  about  declaring 
all  mitigations  impracticable  and  should 
carefully  consider  any  manpower 
requirements.  This  may  be  a  greater 
restriction  than  military  mission  conflicts. 

(3)  There  is  no  standard  rule  of  thumb 
applicable  to  mitigation  activities.  The  key 
point  concerning  both  the  manpower  and  cost 


constraints  is  that  unless  money  is  actually 
budgeted  and  manpower  assigned,  the 
mitigation  does  not  exist.  This  will  require 
coordination  by  the  proponent  office  early  in 
the  process  to  allow  enough  time  to  get  the 
mitigation  activities  into  the  budget  cycle.  If 
the  mitigation  is  not  funded  on  schedule  with 
the  action,  the  action  can  be  judicially 
stopped. 

(4)  Mitigations  that  do  not  fall  directly 
within  the  definition  of  practical  must  still  be 
considered,  including  those  to  be 
accomplished  by  other  agencies.  The 
proponent  must  coordinate  with  these 
agencies  so  that  they  can  plan  to  obtain  the 
necessary  manpower  and  funds.  Mitigations 
that  were  considered  but  rejected  must  be 
discussed,  along  with  the  reason  for  the 
rejection,  within  the  EIS. 

F-3.  Monitoring 

Monitoring  is  an  integral  part  of  any 
mitigation  system  and  a  way  to  examine  an 
enviromental  mitigation.  The  two  basic  types 
of  monitoring  are  as  follows: 

(a)  Enforcement  monitoring.  Enforcement 
monitoring  ensures  that  mitigation  is  being 
performed  as  described  in  the  environmental 
document  and  ensuring  thai  mitigation 
requirements  and  penalty  clauses  are  written 
into  any  contracts.  It  also  includes  ensuring 
that  these  provisions  are  enforced.  Before 
mitigation  can  take  place  on-post,  it  must  be 
budgeted,  scheduled,  and  the  necessary 
manpower  must  be  assigned.  Any  changes 
required  in  post  regulations  must  be 
completed  and  enforced.  The  actual 


mitigation  (for  example,  aerial  seeding  of  a 
training  area)  must  be  performed. 
Enforcement  monitoring  involves  the 
monitoring  of  all  these  activities. 

(b)  Effectiveness  monitoring.  Effectiveness 
monitoring  measures  the  success  of  the 
mitigation  effort  and/or  the  environmental 
effect.  This  must  be  a  scientifically  based 
quantitative  investigation.  Generally, 
qualitative  measurements  are  not  acceptable. 
However,  it  is  not  necessary  to  measure 
everything  that  may  be  affected  by  the 
action,  only  enough  information  to  judge  the 
method's  effectiveness. 

F~1.  Establishing  a  Monitoring  System 

Establishment  of  a  monitoring  system  must 
involve  all  appropriate  offices  that  will  be 
involved  in  its  implementation.  When 
evaluating  several  different  potential 
monitoring  systems,  the  ability  to  perform  the 
monitoring  is  the  most  critical  factor.  This 
means  that  manpower — both  on  post  and 
outside  expertise — must  be  available. 
Sufficient  funds  must  also  be  available  for 
the  monitoring  process.  Figures  F-1  through 
F-3  illustrate  the  steps  in  establishing  a 
monitoring  system.  Figure  F-1  is  designed  to 
help  select  the  type  of  monitoring  system 
needed.  Figure  F-2  shows  the  responsibilities 
of  the  lead  agency  in  estabhshing  an 
enforcement  monitoring  program.  Figure  F-3 
illustrates  the  steps  necessary  to  establish  an 
effectiveness  monitoring  program 
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Figure  F-2.  Enforcement  monitoring 
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F-.5.  Type  of  Monitoring  Program 

AR  200-1  and  other  laws  and  regulations 
help  determine  the  types  of  monitoring 
program.  There  are  five  basic  considerations 
for  monitoring  programs  (Figure  F-1): 

(a)  Legal  requirements.  Permits  for  some 
actions  will  require  that  a  monitoring  system 
be  established,  for  example,  dredge  and  fill 
permits  from  the  Corps  of  Engineers.  These 
will  generally  require  both  enforcement  and 
effectiveness  monitoring  programs. 

(b)  Protected  resources.  These  include 
Federal-  or  State-listed  endangered  or 
threatened  species,  important  historic  or 
archaeological  sites  [whether  or  not  these  are 
included  on  the  National  Register  of  Historic 
Places),  wilderness  areas,  wild  and  scenic 
rivers,  and  other  public  or  private  protected 
resources.  Private  protected  resources 
include  areas  such  as  Audubon  Society 
Refuges.  Nature  Conservancy  lands,  or  any 
other  land  that  would  be  protected  by  law  if 
it  were  under  Government  ownership,  but  is 
privately  owned.  If  any  of  these  resources  are 
affected,  an  effectiveness  and  enforcemwit 
monitoring  program  must  be  undertaken  in 
conjunction  with  the  Federal,  State,  or  local 
agency  that  manages  the  type  of  resource. 

(c)  Major  environmental  controversy.  If  a 
controversy  remains  regrading  the  effect  of 
an  action  or  the  effectiveness  of  a  mitigation, 
an  enforcement  and  effectiveness  monitoring 
program  must  be  undertaken.  Controversy 
includes  not  only  scientific  disagreement 
about  the  mitigation's  effectiveness,  but  also 
public  interest  or  debate. 

(d)  Mitigation  outcome.  The  probability  of 
the  mitigation's  success  must  be  carefully 
considered.  The  proponent  must  know  if  the 
mitigation  has  been  successful  elsewhere. 
The  validity  of  the  outcome  should  be 
confirmed  by  expert  opinion.  However,  the 
proponent  should  note  that  a  certain 
technique,  such  as  artificial  seeding  with  the 
natural  vegetation,  that  may  have  worked 
successfully  in  one  area,  may  not  work  in 
another. 

(e)  Changed  conditions.  The  finaj 
consideration  is  whether  any  condition,  such 
a.s  the  environmental  setting,  have  changed 
(for  example,  a  change  in  local  land  use 
around  the  area,  or  a  change  in  project 
activities,  such  as  increased  amount  of 
acreage  being  used  or  an  increased 
movement  of  troops).  Such  changes  will 
require  preparation  of  a  supplemental  impact 
evaluation  and  additional  monitoring.  If  none 
of  these  conditions  are  met  (that  is. 
requirement  by  law,  protected  resouns^s,  no 
major  controversy  is  involved,  effectiveness 
of  the  mitigation  is  known,  and  the 
environmental  or  project  conditions  have  not 
changed),  then  only  an  enforcement 
monitoring  program  is  needed.  Otherwi.se. 
both  an  enforcement  and  effectiveness 
monitoring  program  will  be  required. 

F  -6.  Enforcement  Monitoring  Progam 
Dt'K  '.ipment 

The  development  of  an  enforcement 
monitoring  program  is  governed  by  who  will 
actually  perform  the  mitigation  (Figure  F-2) 
The  following  three  different  groups  may 
acliicilly  perform  the  work;  a  contractor,  u 
(  ooperating  agency,  or  a  lead  agency  (in- 
housp)   MowrviT,  the  lead  agency  is 


ultimately  responsible  for  performing  any 
mitigation  activities. 

(a)  Contract  performance.  Several 
provisions  must  be  made  in  work  to  be 
performed  by  contract.  The  lead  agency  must 
ensure  that  contract  provisions  include  the 
performance  of  the  mitigation  activity  and 
that  penalty  clauses  are  written  into  the 
contracts.  It  must  provide  for  timely 
inspection  of  the  mitigation  measures  and  is 
responsible  for  enforcing  all  contract 
provisions. 

(b)  Cooperating  agency  performance.  The 
lead  agency  must  ensure  that  if  a  cooperating 
agency  performs  the  work,  it  understands  its 
rule  in  the  mitigation.  The  lead  agency  must 
determine  and  agree  upon  how  the  mitigation 
measures  will  be  funded.  It  must  also  ensure 
that  any  necessary  formal  paperwork  such  as 
cooperating  agreements  are  complete. 

(c)  Lead  agency  performance,  if  the  lead 
agency  performs  the  mitigation,  the 
proponent  has  several  responsibilities  to — 

(1)  Ensure  that  needed  tasks  are  performed. 

(2)  Provide  appropri2te  funding  in  the 
project  budget. 

(3)  Make  arrangements  for  necessary 
manpower  allocations. 

(4)  Make  any  necessary  changes  in  the 
agency  (installation]  regulations  (such  as. 
environmental  or  range  regulations). 

(d)  Results.  In  any  case,  whether  the 
mitigation  is  performed  by  contract  a 
cooperating  agency,  or  the  lead  agency,  ail 
results  will  be  sent  to  the  Public  Affairs 
Office  and  the  Environmental  OtTice  on  post. 

F-7.  Effectiveness  Monitoring  Program 
Development 

Effectiveness  monitoring  is  the  most 
difficult  to  establish  (Figure  F-3).  The 
responsible  agent,  such  as  the  Director  of 
Training,  should  coordinate  the  monitoring 
with  the  Environmental  Office. 

(a)  Determination  of  what  is  to  be 
monitored.  The  first  step  in  this  type  of 
monitoring  program  is  to  determine  what 
must  bp  monitored.  This  determination 
should  be  based  on  criteria  discussed  during 
thp  pstablishmenl  of  the  system;  for  example, 
the  \o^a\  requirements,  protected  resources, 
area  of  controversy,  known  effev";tiveness.  or 
changed  conditions.  Initially,  this  can  be  a 
vpiy  broad  stalpment.  such  as  red u(  lion  of 
impas  Is  on  a  particular  stream  by  a 
combination  of  replantiiig,  erosion  control 
devices,  and  range  regulations 

(h)  Finding  expertise.  The  next  step  is 
finding  the  expertise  necessar>'  to  establish 
tlip  monitoring  sy.stem.  The  expertise  may  be 
available  on-post;  Table  F-1  lists  potential 
sources  on  a  military  installation.  If  it  is  not 
available,  it  must  be  obtained  from  an 
outside  source.  Direi.lories  such  as  USA- 
CF.RI.  Technical  Report  N-40  *  may  providp 


^  R  I.acpy,  el  al .  CumprnJiuni  of  AdminigtrHtnni 
of  L.'intt  I'sf  ..nJ  Relnted  t*rogr.*ms,  '!'i?chniral 
Ri-pdrt  N  4<l' An,An.'>7228  |l  IS.\  CKRl.  W?W, 


the  net'deri  ir.furmation  In  addition,  local 
universities  may  have  specialists  and  local 
interest  groups  who  can  identify  exp<;rts 
within  a  partirular  field.  This  may  be 
particularly  helpful  if  a  mitigation  is 
considered  controversial. 

(c)  Establishment  of  a  program.  After  a 
source  of  expertise  is  located,  the  program 
can  be  established,  using  the  following  five 
technical  criteria: 

(1)  Any  parameters  used  must  be 
measurable;  for  example,  the  monitor  must  be 
quantitative  and  statistically  sound. 

(2)  A  baseline  study  must  be  completed 
before  the  monitcnnng  begins  in  order  to 
identify  the  actual  state  of  the  system  prior  to 
any  disturbance. 

(3)  The  monitoring  system  must  have  a 
control,  so  that  it  can  isolate  the  effects  of  the 
mitigation  procedures  from  effects  originating 
outside  the  action. 

(4)  The  system's  parameters  and  means  of 
measuring  them  must  be  replicable. 

(5)  Parameter  results  must  be  available  in  a 
timely  manner  so  that  the  decisionmaker  can 
take  any  necessary  corrective  action  before 
the  effects  are  irreversible. 

Table  F-1.  Potential  Monitoring  and 
Mitigatioo  Expertise 

Ecology 

Installation   Environment    Specialist 
Installation  Wildlife  Officer 
Installation  Forester 
Installation  Natural  Resource  Com- 
mittee 
Corps   District   Environmental   Staff 
Health  and  Safety 

Installation  Preventive  Medicine  Of- 
ficer 
Installation  Safety  Officer 
Installation  Hospital 
Installation  Mental  Hygiene  or  Psy- 
chiatry Officer 
Chaplain's  Office 
Air  Quality 

Installation   Environmental   Sp)ecial- 

ist 
Installation  Preventive  Medicine  Of- 
ficer 
Water  Quality 

Installation    Environmental    Special- 
ist 
Installation  Preventive  Medicine  Of- 
ficer 
Corps   District    Environmental    Staff 
So<  ioeconomic 

Personnel  Offii.t 
Public  Information  Officer 
Corps    District    Economic    Planning 
Staff 
Earth  Scit-nce 

Installation    Environmental   Special- 
ist 
C4.»rp.s  District  Geotechnical  Staff 
LtinJ  Use  Inipui  ts 

installation  Master  Planner 
Corps  District  Community  Planners 
A'V  'ist' 

Preventive  Medicine  Officer 
Directorate      of     Fngineenng      and 

Housing 
Instail.itiim  Master  Planner 


V 
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Table  F-1.  Potential  Monitoring  and 
Mitigation  Expertise — Continued 

Aesthetics 

Installation  Landscape  Architect 
Corps  District  Landscape  Architects 
Energy  and  Resource  Conservation 

InstaUation   Environmental   Special- 
ist 
Historic  and  Archaeological  Resources 

Installation   Environmental   Special- 
ist 
Installation  Historian  or  Architect 
Corps  District  Archaeologist 
Airspace 

Installation  Air  Traffic  and  Airspace 

Officers 
Department   of  the  Army   Regional 
Representative  to  the  Federal  Avia- 
*  tion  Administration 

Department  of  the  Army  Aeronauti- 
cal Services  Office 
Military       Airspace       Management 

System  (MAMS) 
Installation  Range  Control  Officer 


(d)  Program  management.  There  are' 
several  program  management  considerations. 
First,  not  every  mitigation  has  to  be 
monitored  separately.  The  effectiveness  of 
several  mitigation  actions  can  be  determined 
by  one  measurable  parameter.  For  example, 
the  turbidity  measurement  from  a  stream  can 
include  the  combined  effectiveness  of 
mitigation  actions  such  as  reseeding. 
maneuver  restrictions,  and  erosion  control 
devices.  However,  if  a  method  combines 
several  parameters  and  a  critical  change  is 
noted,  each  mitigation  measurement  must  be 
examined  to  determine  the  problem. 

(e)  Initiation  of  program.  The  next  step  is  to 
initiate  the  monitoring  program.  In  most 
cases,  a  monitor  should  be  established  well 
before  the  action  begins,  particularly  when 
biological  variables  are  being  measured  and 
investigated.  At  this  stage,  any  necessary 
contracts,  funding,  and  manpower 
assignments  must  be  initiated. 

(f)  Sample  collection,  data  analysis,  and 
coordination.  The  next  step  in  the  monitoring 
program  is  sample  collection  and  data 
analysis.  A  nontechnical  summary  of  the  data 
analysis  should  be  provided  to  the  Public 
Affairs  Office,  which  will  handle  routine 
information  requests  related  to  the  program. 
Technical  results  from  the  analysis  should  be 
sent  to  the  installation  environmental  office, 
which  will  coordinate  them  with  the 
proponent.  Other  related  coordination  with 
the  concerned  public  and  other  agencies,  as 
arranged  through  development  of  the 
mitigation  plan,  will  be  handled  through  the 
environmental  office. 

(g)  Continuation  of  program. 

(1)  If  the  mitigations  are  effective,  the 
monitoring  should  be  continued.  However, 
even  if  a  noneffective  result  is  obtained,  a 
nontechnical  summary  should  still  be  sent  to 
the  Public  Affairs  Office.  The  Environmental 
Office  and  the  responsible  group  should 
reexamine  the  mitigation  measures  with  the 
experts.  The  problem  may  be  either 
inadequacy  of  the  mitigation  measure,  in  the 
performance,  or  in  the  monitoring. 

(2)  Once  the  problem  is  identified,  the 
responsible  group  and  the  experts  should 


determine  whether  more  detailed  information 
is  needed,  whether  the  monitoring  is  being 
implemented  incorrectly,  or  whether  the 
mitigation  is  inadequate. 

(3)  After  the  problem  is  resolved,  the  group 
must  determine  whether  a  different 
monitoring  system  should  be  established.  If 
the  old  program  is  adequate,  it  should  be 
continued:  however,  if  a  different  program  is 
required,  then  a  new  system  must  be 
established. 

Appendix  G — Requirements  for 
Environmental  Considerations — Global 
Commons 

(Refer  to  Department  of  Defense,  Final 
Procedures.  32  CFR  Part  197,  Enclosure  1.) 

Appendix  H — Requirements  for 
Environmental  Considerations — Foreign 
Nations  and  Protected  Global  Resources 

(Refer  to  Department  of  Defense.  Final 
Procedures  issued  April  12,  1979  (44  FR 
21786).  32  CFR  Part  197.  Enclosure  2.  Adopted 
herewith  except  that  references  to  the 
Assistant  Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics)  are  changed 
to  Assistant  Secretary  of  Defense  (Production 
and  Logistics).) 

Appendix  I — Glossary 
Section  I 
Abbreviations 

ARNG 

Army  National  Guard 

ARSTAF 

Army  Staff 

ASA  (I&L) 

Assistant  Secretary  of  the  Army 
(Installations  and  Logistics) 

CEQ 

Council  on  Environmental  Quality 

CERCLA 

Comprehensive  Environmental  Response 
Compensation  and  Liability  Act 

CX 

Categorical  exclusions 

DA 

Department  of  the  Army 

DEIS 

Draft  Environmental  Impact  Statement 

DESOH 

Deputy  of  Environment.  Safety,  and 
Occupational  Health 

DOD 

Department  of  Defense 

EA 

Environmental  assessment 

EIS 

Environmental  Impact  Statement 

EPA 

Environmental  Protection  Agency 

FEIS 

Final  Environmental  Impact  Statement 

FNSI 

Finding  of  No  Significant  Impact 

FR 

Federal  Register 

FS 

Feasibility  study 

HQDA 

Headquarters,  Department  of  Army 

I&L 

Installation  and  logistics 


MACOM 

Major  Army  command 

NEPA 

National  Environmental  Policy  Act 

NOA 

Notice  of  availability 

NOI 

Notice  of  Intent 

OASA  (I&L) 

Office  of  the  Assistant  Secretary  of  the 
Army.  (Installation  and  Logistics) 

OCLL 

Office  of  the  Chief  of  Legislative  Liaison 

OCPA 

Office  of  the  Chief  of  Public  Affairs 

OSD 

Office  of  the  Secretary  of  Defense 

POC 

Point  of  contact 

REC 

Record  of  environmental  consideration 

ROD 

Record  of  decision 

SARA 

Superfund  Amendments  and 
Reauthorization  Act 

SOFA 

Status  of  Forces  Agreement 

Section  II 
Terms 

Categorical  exclusion  (CX) 

A  category  of  actions  that  do  not  require  an 
EA  or  an  EIS  because  DA  has  determined 
that  the  actions  do  not  have  an  individual  or 
cumulative  impact  on  the  environment.  (Refer 
to  Subpart  D  for  further  discussion.) 

Closure  of  a  majority  installation 

(Except  where  the  only  significant  impacts 
are  socioeconomic  with  no  significant 
biophysical  environmental  impact).  "Majority 
military  installation"  is  defined  in  chapter  2 
of  "Department  of  Defense  Base  Structure 
Report"  as  "A  contiguous  parcel  of  land  with 
facilities  and  improvements  thereon  having  a 
command  and  control  organization  providing 
a  full  range  of  BASOPS  (base  operations) 
functions  in  support  of  assigned  missions." 
Compare  with  the  definition  of  a  "minor 
installation,"  which  is  "under  the  command 
of  and  receives  resources  support  from  the 
commander  of  another  installation  which  is 
geographically  distant." 

Foreign  government 

A  government  regardless  of  recognition  by 
the  United  States,  political  factions,  and 
organizations  that  exercises  governmental 
power  outside  the  United  States. 

Foreign  nations 

Any  geographic  area  (land,  water,  and 
airspace)  that  Is  under  the  jurisdiction  of  one 
or  more  foreign  governments.  It  also  refers  to 
any  area  under  military  occupation  by  the 
United  States  alone  or  jointly  with  any  other 
foreign  government.  Includes  any  area  that  is 
the  responsibility  of  an  international 
organization  of  governments  also  includes 
contiguous  zones  and  fisheries  zones  of 
foreign  nations. 

Global  commons 

Geographical  areas  outside  the  jurisdiction 
of  any  nation.  They  include  the  oceans 
outside  territorial  limits  and  Antarctica.  They 
do  not  include  contiguous  zones  and  fisheries 
zones  of  foreign  nations. 


I     HQDA  proponent 

'     As  the  principal  planner,  implementer,  and 
decision  authority  for  a  proposed  action,  the 
HQDA  proponent  is  responsible  for  the 
substantive  review  of  the  environmental 
documentation  and  its  thorough 
consideration  in  the  decisionmaking  process. 
Major  Federal  action 
Reinforces,  but  does  not  have  a  meaning 
independent  of.  "significantly  affecting  the 
environment,"  and  will  be  interpreted  in  that 
context.  A  Federal  proposal  with  "significant 
effects"  requires  an  environmental  impact 
statement,  whether  it  is  "major"  or  not. 
Conversely,  a  "major  federal  action"  without 
"significant  effects"  does  not  necessarily 
require  an  EIS. 

I     Preparers 

I     Personnel  from  a  variety  of  disciplines  who 
write  environmental  documentation  in  clear 
and  analytical  prose.  They  are  primarily 
responsible  for  the  accuracy  of  the  document. 


Proponent 

Proponent  identification  is  dependent  on 
the  nature  and  scope  of  a  proposed  action  as 
follows: 

(1)  Any  Army  structure  may  be  a 
proponent.  For  instance,  the  installation/ 
activity  Facility  Engineer  (FE)/Director  of 
Engineering  and  Housing  becomes  the 
proponent  of  installation-wide  Military 
Construction  Army  (MCA)  and  Operations 
and  Maintenance  (O&M)  Activity: 
Commanding  General.  U.S.  Army  Training 
and  Doctrine  Command  (TUADOC)  becomes 
the  proponent  of  a  change  in  initial  entry 
training.  The  proponent  may  or  may  not  be 
the  preparer. 

(2)  In  general,  the  proponent  is  the  lowest 
level  decisionmaker.  It  is  the  unit,  element,  or 
organization  that  is  responsible  for  initiating 
and/or  carrying  out  the  proposed  action.  The 
proponent  has  the  responsibility  to  prepare 


and/or  secure  funding  for  preparation  of  the 
environmental  documentation. 
Significantly  affecting  the  environment 
An  action,  program  or  project  that  would 
violate  existing  pollution  standards:  cause 
water,  air,  noise,  soil  or  underground 
pollution:  impair  visibility  for  substantial 
periods  of  any  day;  cause  interference  with 
the  reasonable  peaceful  enjoyment  of 
property  or  use  of  property:  create  an 
interference  with  visual  or  auditory 
amenities:  limit  multiple  use  management 
programs  for  an  area:  cause  danger  to  the 
health,  safety,  or  welfare  of  human  life:  or 
cause  irreparable  harm  to  animal  or  plant  life 
in  an  area.  Significant  beneficial  effects  also 
do  occur  and  must  be  addressed  if  applicable. 
(See  40  CFR  1508.27.) 

[FR  Doc.  88-26005  Filed  11-15-68;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3468-51 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

agency:  Environmental  Protection 

AgPHcy. 

ACTION:  First  six-month  update  of  list  of 

Federal  facilities  under  CERCLA  Section 

120(c)  and  revisions  to  initial  list. 

SUMMARY:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  19b0  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket  that  contains  certain  information 
regarding  Federal  facilities  that  manage 
hazardous  waste  or  have  potential 
hazardous  waste  problems.  CERCLA 
requires  that  the  docket  be  updated 
every  six  months  as  new  facilities  are 
reported  to  EPA  by  Federal  agencies. 
The  following  list  identifies  the  Federal 
facilities  to  be  included  in  the  first  six- 
month  update  of  the  docket.  For  each 
Federal  facility  that  appears  on  the 
docket,  the  responsible  Federal  agency 
must  complete,  at  a  minimum,  a 
Preliminary  Assessment  (PA)  and.  if 
warranted,  a  Site  Inspection  (SI)  to 
determine  if  response  actions  are 
necessary.  In  addition  to  the  update  list, 
this  notice  includes  a  section  comprising 
revisions  to  the  initial  list  published 
earlier.  At  the  time  of  publication  of  this 
notice,  the  new  total  number  of  Federal 
facilities  listed  on  the  docket  is  1,170. 
DATE:  This  list  is  current  as  of  October  3, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Facilities  Docket  Hotline, 
Telephone:  (800)  548-1016  toll-free. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Revisions  to  the  Iniliai  Docket 

III.  Process  for  Compiling  the  Updated 
Docket 

IV.  Facilities  Not  Included 

V      Information  Contained  on  Docket  Listing 

I.  Introduction 

The  Federal  Agency  Hazardous 
Waste  Compliance  Docket  ("docket") 
was  required  to  be  established  under 
Section  120(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9620(c),  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 


(SARA).  The  docket  contains 
information  on  Federal  facilities  that  is 
submitted  by  Federal  agencies  to  the 
U.S.  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  under  sections 
3005.  3010,  and  .3016  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  42  U.S.C.  6925.  6930,  and  6937, 
and  under  Section  103  of  CERCLA.  The 
purpose  of  the  docket  is  three-fold:  (1)  to 
identify  the  universe  of  Federal  facilities 
that  must  be  evaluated  to  determine  if 
they  pose  risk  to  public  health  and  the 
environment  sufficient  to  warrant  a 
response  action  and/or  inclusion  on  the 
National  Priorities  List;  (2)  to  compile 
and  maintain  the  information  submitted 
to  EPA  on  these  facilities  under  the 
provisions  listed  in  Section  120(c)  of 
CERCLA;  and  (3)  to  provide  a 
mechanism  to  make  this  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  in  the  docket  was  published 
on  February  12, 1988  (53  FR  4280).  This 
list  must  be  updated  every  six  months, 
beginning  with  the  publication  of  the 
February  notice,  to  include  new 
facilities  on  the  docket  that  are 
subsequently  reported  to  EPA  by 
Federal  agencies.  The  first  six  month 
update  of  the  docket  is  being  published 
today.  The  definition  of  facility  for 
docket  purposes  remains  unchanged 
from  that  employed  for  the  initial  docket 
list  (see  53  FR  4280  (1988)). 

Today's  notice  is  divided  into  two 
major  sections:  "Docket  Revisions"  and 
"Docket  Update".  The  Docket  Revisions 
section  is  a  listing  of  corrections  that  are 
being  made  to  the  initial  docket 
published  on  February  12, 1988.  The 
Docket  Update  section  is  the  list  of 
newly  identified  facilities  that  have 
been  reported  to  EPA  since  the 
compilation  of  the  initial  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility,  as  required  by  the 
above  provisions,  is  contained  in  docket 
repositories  located  in  the  EPA  Regional 
office  where  the  facility  is  found.  (See  53 
FR  4280  (1988)  for  a  description  of  the 
information  required  under  these 
provisions.)  All  docket  repositories  are 
currently  operational  and  available  to 
the  public.  Each  repository  contains  the 
documents  submitted  to  EPA  under  the 
reporting  provisions  (and/or 
correspondence  relevant  to  the  reporting 
provisions)  indicated  for  each  facility.  A 
complete  national  index  of  the 
information  found  in  the  Regional 
docket  repositories  will  be  maintained 
at  EPA  Headquarters  in  Washington, 
DC,  and  made  available  to  the  public. 
This  index  will  also  be  available  for 
public  review  at  each  Regional 
repository.  Contact  the  Federal  Facihties 
Docket  Hotline  for  information  on  how 


to  arrange  for  review  and  copying  of 
specific  documents. 

II.  Revisions  to  the  Initial  Docket 

Revisions  to  the  initial  docket  can  be 
divided  into  three  overall  categories:  (1) 
facilities  being  removed  from  the  list:  (2) 
facilities  being  added  to  the  list;  and  (3) 
corrections.  Each  entry  in  the  Revisions 
section  has  been  labelled  with  a  code 
indicating  the  reason  for  the  change.  A 
key  to  these  codes  is  found  below. 

Necessary  revisions  to  correct  the 
initial  docket  were  identified  by  both 
EPA  and  Federal  agencies.  These 
revisions  vary  from  simple  address  and 
spelling  changes  to  facility  name 
changes  and  ownership  corrections. 
Many  are  simply  typographical  or 
typesetting  errors.  The  affected  Federal 
agencies  have  been  notified  previously 
of  the  revisions  being  published  today. 
Facilities  are  being  removed  from  the 
docket  for  a  number  of  reasons,  such  as 
the  facility  is  not  Federally  owned, 
incorrect  reporting  of  hazardous  waste 
activity,  change  in  Federal  ownership, 
exemption  as  a  Small  Quantity 
Generator  (SQG),  etc.  Facilities  being 
removed  will  no  longer  be  required  to 
conduct  a  Preliminary  Assessment  (PA) 
as  required  by  CERCLA  Section  120(d) 
for  docket  facilities. 

Some  facilities  are  being  added  to  the 
docket  now  because  they  were 
inadvertently  not  included  on  the  initial 
list.  In  most  cases,  the  additions  are  the 
result  of  new  information  obtained  by 
EPA  indicating  that  a  facility  should 
have  been  listed  in  the  February  notice. 
For  all  facilities  being  added  in  this 
section,  the  responsible  agency  will 
have  18  months  from  the  date  of  this 
publication  to  complete  the  required  PA 
and  Site  Inspection  (SI),  if  warranted. 
EPA  is  today  clarifying  its  policy  of 
not  listing  SQGs  under  RCRA  on  tl.f 
docket.  The  intent  of  the  original  policy 
was  to  exempt  facilities  from  docket 
listing  that  were  solely  SQGs  and  had 
never  produced  more  than  1,000  kg  in 
any  month.  EPA  did  not  include  on  the 
initial  docket  a  number  of  SQGs  that 
had  also  reported  under  RCRA  Section 
3016  or  CERCLA  Section  103.  The 
Agency  believes  that  if  a  facility  reports 
a  release  under  Section  103  or  other 
hazardous  waste  activity,  it  is  no  longer 
considered  to  be  solely  a  SQG.  EPA 
believes  that  these  facilities  must  be 
assessed  to  determine  if  cleanup  actions 
are  necessary.  Therefore,  today  the 
Agency  is  adding  to  the  docket  SQGs 
that  had  previously  reported  to  EPA 
under  other  reporting  provisions.  Again, 
these  facilities  will  have  18  months  to 
complete  the  appropriate  assessment. 
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The  corrections  subsection  is  shown 
in  a  slightly  different  format  due  to  the 
nature  of  the  revisions,  which  include 
typographical  errors,  name  and  address 
changes,  and  changes  in  the  reporting 
mechanisms.  For  each  facility,  the 
original  entry  as  it  appeared  in  the 
February  notice  is  shown  directly  above 
the  corrected  entry  for  easy  comparison. 
These  entries  are  organized 
alphabetically  by  state  instead  of  by 
Federal  agency. 

In  the  process  of  compiling  the 
documents  for  the  Regional  repositories. 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  a  PA 
report,  SI  report,  or  in  the  case  of  some 
Defense  facilities,  an  Installation 
Restoration  Program  (IRP)  report,  yet 
had  not  submitted  a  Section  103 
notification  form.  Section  120(c)(3)  of 
CERCLA  requires  that  EPA  include 
information  submitted  under  Section  103 
in  the  docket.  In  general.  Section  103 
requires  any  person  who  has  knowledge 
of  known,  suspected,  or  likely  releases 
of  hazardous  substances  from  a  facility 
to  notify  EPA.  Thus,  the  Agency  believes 
that  information  it  has  received  by 
means  of  the  above-mentioned  reports 
should  be  included  in  the  docket 
regardless  of  the  absence  of  formal 
Section  103  notification.  Therefore,  the 
docket  record  for  each  of  these  facilities 
is  being  corrected  to  indicate  this 
reporting. 

III.  Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly-reported 
facilities  for  the  update  being  published 
today.  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  the  three  EPA  data  bases 
(the  RCRA  Section  3016  inventory  data 
base,  the  Hazardous  Waste  Data 
Management  System,  and  the  CERCLA 
data  base)  that  contain  Federal  facility 
information  submitted  under  the  four 
provisions  fisted  in  Section  120(c). 

Extensive  computer  checks  compared 
the  initial  docket  list  with  the 
information  obtained  from  the  above 
data  bases  to  determine  which  facilities 
were,  in  fact,  newly  reported  and 
qualified  for  inclusion  on  the  update. 
The  Agency  has  found  it  extremely 
difficult  to  reconcile  the  file  structures 
and  reporting  differences  in  the  various 
data  bases  for  docket  purposes. 
Con,sequently,  it  is  possible  that  some 
individual  sites  were  included  in  this 
update  instead  of,  or  in  addition  to.  the 
overall  facility  as  required.  It  is  also 
possible  that  state-owned  or  privately- 
owned  facilities  have  been  included  in 
spite  of  the  quality  assurance  efforts 
that  EPA  has  undertaken.  These 
potential  problems  are  the  result  of 


historical  procedures  used  to  report  and 
track  Federal  facility  data  and  the 
Agency  is  working  to  resolve  them. 
Federal  agencies  are  requested  to 
contact  EPA's  Docket  Coordinator  in 
writing  at  the  following  address  if 
revisions  to  the  update  information 
being  published  are  necessary: 

Federal  Facilities  Docket  Coordinator. 
US  EPA.  401  M  Street  SW.  (OS-503). 
Washington.  DC  20460. 

IV.  Facilities  Not  Included 

EPA  is  not  including  the  following 
categories  of  facilities  in  the  docket  at 
this  time: 

1.  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned.  However,  facilities  that  are  now- 
owned  by  another  Federal  agency  will 
remain  on  the  docket  with  the 
responsibility  resting  with  the  current 
owner.  The  agency  is  still  considering 
listing  formerly-owned  DOD  facilities  on 
the  docket  at  a  later  time.  However,  a 
number  of  related  policy  issues  have  not 
yet  been  resolved.  Therefore,  formerly- 
owned  facilities  will  not  be  listed  on  this 
update. 

2.  Any  facilities  not  currently  owned 
by  a  Federal  agency.  For  example, 
facilities  that  are  operated  hy  the 
Federal  government  under  state  or 
private  ownership  will  not  be  listed  on 
the  docket. 

3.  Small  Quantity  Generators  that 
have  never  produced  more  than  1.000  kg 
in  any  month  and  have  not  reported 
spills  under  Section  103  or  other 
hazardous  waste  activities  under 
Section  3016. 

4.  Facilities  that  are  solely 
transporters  as  reported  under  RCRA 
Section  3010. 

5.  Any  facilities  not  reported  by  a 
Federal  agency. 

The  agency  will  be  collecting 
additional  information  in  the  coming 
months  on  whether  or  not  to  include  one 
or  more  of  these  categories  in  future 
updates  to  the  docket,  and  may  solicit 
public  comment  on  the  issues  at  a  later 
date. 

V.  Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  information 
below  is  divided  into  two  separate 
sections.  The  first  section  is  comprised 
of  revisions  to  the  list  published  on 
February  12. 1988.  The  revisions  Section 
is  broken  into  the  follo^ving  categories: 
facility  removals,  facility  additions, 
corrections,  and  miscellaneous.  Each 
facility  on  the  revisions  list  is  coded. 
This  code  refers  to  the  code  key 
preceding  the  lists,  and  indicates  the 
specific  reason(s)  for  revision.  The 
second  section  is  the  list  of  new 


facilities  (not  facilities  added  as 
corrections)  that  are  being  added  at  this 
six  month  update. 

All  facilities  added  to  the  docket 
today,  either  as  revisions  or  newly 
added  facilities  have  a  "date  of  listing" 
indicator,  showm  as  "*  *"  in  this 
column.  All  facilities  with  "*   *"  in  the 
date  of  listing  column  must  submit  PAs 
and  Sis,  if  warranted,  to  EPA  within  18 
months  of  the  date  of  this  publication 
This  includes  any  facility  changing 
responsible  agencies  (codes  21  and  22). 
These  reports  should  be  submitted  to  the 
CERCLA  Federal  Facility  Coordinator  in 
the  appropriate  EPA  Regional  office 
Facilities  listed  in  the  corrections 
subsection  do  not  have  a  date  of  listing 
column  since  the  correctionfs)  for  these 
facilities  as  shown  in  this  notice  do  not 
affect  the  statutory  assessment 
deadline;  these  facilities  should  have 
already  submitted  the  required 
asse8sment(s)  to  EPA  by  April  17, 1988. 

Facilities  in  both  the  revisions  section 
and  the  update  section  are  organized  by 
State  and  then  grouped  alphabetically 
within  each  State  by  the  Federal  agency 
responsible  for  the  facility,  except  for 
the  corrections.  As  mentioned  before, 
these  entries  are  organized 
alphabetically  by  state.  This  information 
is  then  followed  by  the  facility  name 
and  address,  the  statutory  provision{s) 
under  which  the  facility  was  reported  to 
EPA  (indicated  by  an  "x"  in  the 
appropriate  column(8)).  the  EPA  Region 
where  the  facility  is  located,  the 
correction  code,  and  date  of  listing  if 
appropriate. 

The  complete  list  of  Federal  facilities 
that  now  comprises  the  docket  is  not 
being  published  today.  However,  the  list 
is  available  to  interested  parties  and  can 
be  obtained  by  calling  the  Federal 
Facilities  Docket  HoUine.  As  today,  the 
total  number  of  Federal  facilities  that 
appear  on  the  docket  is  1.170. 

|.  Winston  Porter. 

Assistant  Adminislralor 

Dale:  October  21. 1988. 

I.  DOCKET  REVISIONS 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Facility  Removal 

1  Small  Quantity  Generator 

2  Not  Federally  Owned 

3  Formerly  Owned 

4  No  Hazardous  Waste  Generated 

5  Temporary  Storage/One  Time 
Permitted  Disposal 

6  Redundant  Listing/Site  on  Facility 

7  Combining  Sites  into  One  Facility/ 
Entries  Combined 
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8  Does  not  Fit  Facility  Definition  (all 
are  vessels] 

9  No  Hazardous  Waste  (Reponsible 
Agency  Changed) 

10  Small  Quantity  Generator 
(Responsible  Agency  Changed] 

11  No  Hazardous  Waste  (Temporary 
Storage  Only) 

12  Not  Federally  Owned  (Small 
Quantity  Generator) 

13  Redundant  Listing/Site  on  Facility 
(Agencies  will  Coordinate) 


Agency 


Army 


Army 


Army  . 


Army.. 


Army.. 


Army 


Corps  of  Engineers, 

Civil. 
Transportation 


Transportation.. 


Transportation.. 


Army. 


NASA. 
Army  . 
Army... 


Army 


Housing  and  Urban 
Development. 


Intenof .. 
Intenof.. 

Justice.. 


14  Small  Quantity  Generator  (Never 
Actually  Built) 

Categories  for  Facility  Addition 

15  Small  Quantity  Generator  w/either  a 
3016  or  103 

16  One  Entry  Being  Split  into  Two/ 
Agency  Responsibility  Being  Split 

17  New  Information  Obtained  Showing 
that  Facility  Should  be  Included 

18  Facility  was  a  Site  on  a  Facility  that 
was  Disbanded,  Now  a  Separate 
Facility 

Revisions  to  2/12/88  Docket— Removals 


19  Sites  was  Combined  into  one  Facility 
Corrections 

20  Typo  Correction/Name  Change/ 
Address  Change/Reporting  Provisions 
Change 

Miscellaneous 

21  Changing  Responsible  Agencies 
(New  Responsible  Agency  has  18  mos. 
to  submit  PA) 

22  Changing  Responsible  Agencies  and 
Title  (New  Responsible  Agenry  has  18 
mos.  to  submit  PA) 


Facility  Name 


Facility  address 


US  Army 
National 
Guard  Alaska 
CSMS. 
US  Army 
National 
Guard  4tti 
SCT  BN  HQ. 
US  Army 
National 
Guard  1st  BN 
SCT  HO 
US  Army 
National 
Guard  5th 
SCT  BN  HQ. 
US  Army 
National 
Guard  2nd 
BN  SCT  HQ. 
US  Army 
WNttierOil 
Storage  Tank. 
US  Army-COE 
Long  Island. 
US  Coast 
Guard  Cutter 
Sedge  (WLB- 
402). 
US  Coast 
Guard  Cutter 
Sweettmar 
WLB-405. 
US  Coast 
Guard  Cutter 
Woodrush 
WLB-407 
US  Army 
Ptxjsphata 
Development 
Works. 
Marshall  Space 
Flight  Center. 
Millwood 

Resevotr. 
161st  AREFG 
Air  National 
Guard. 
Nl  IND  INC 

Rrverbank  Pit. 
Oakland  City  of 
Housing 
Authonty. 
US  Bureau  of 
Reclamation 
BLM- 
Washington 
Mine  No.  5. 
US  Border 
Patrol  Statkjn 


5300  E  Tudof 
Rd. 


Ttie  Armory. 


433  Front  St. 


4902  Jewel 
Lake  Rd. 


The  Armory 
370  4th  Ave. 


%  Ml  N  Of 
Town. 

Long  Island  (Ft 

Tidball). 
Homer  Spit 


City 


Anchorage . 


Juneau.. 


Nome.. 


Arx:horage . 


Coast  Guard 
Dock 


Government 
Pier 


Natl  Fertilizer 
Dev  Center. 


AB44 
Route  1. 


Bethel. 


Wtilttier.. 


Long  Island.. 
Homer 


Cordova.. 


Sitka.. 


Muscle  Shoals.. 


Marshall  Space 

Flight  Ctr. 
Ashdown 


2001  S  32nd 
Street. 

5300  Claus  Rd 

1180  25th  Ave.. 


5520  Knoxville 

Rd 
T33NR7WSEC17 

St.  NW 

225  Kenney 


Phoenix . 


Riverbank.. 
Oakland 


NAPA 

French  Gulch.. 

El  Cajon 


State 


AK 
AK 
AK 
AK 
AK 

AK 

AK 
AK 

AK 

AK 

AL 

AL 
AR 
AZ 

CA 
CA 

CA 
CA 

CA 


ZIP  Code 


RCRA 
3005 


99507 
99801 
99762 
99502 
99559 

99693 

99506 
99603 

99574 

99835 

35660 

35812 
71822 
85034 

95367 
94601 

94558 
96033 

92020 


RCRA 
3010 


RCRA 
3016 


CEBCLA 
103 


I  EPA  i  Con- 
!  Reg  I  Code 


10 
10 
10 
10 
10 

10 

10 
10 

10 

10 


13 

13 

4 
10 

6 
2 

1 
2 
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Agency 


NASA. 
NASA. 

Navy... 
Navy... 


Air  Force.  . 
Commerce. 

Interior 

Interior , 


Postal  Service.. 


General  Services 
Admin. 


Health  and  Human 
Services. 

Health  and  Human 
Services. 

Agriculture 


Agrkulture . 

I 
Agriculture 

Agriculture 
Agriculture 
Agriculture  . 


Army 

Interior.. 
Navy 


Navy. 

Navy. 
I 

Army.. 
EPA ... 


Health  and  Human 
Services. 

Health  and  Human 
Services 


Revisions  to  2/12/88  Docket.— Removals— Continued 


Feiciltty  Name       Faolity  address 


NASA  JPL 

Goidstone 

Tacking  Facil 
H.L  Dryden 

Flight 

Research 

Facility 
Naval  Training 

Center  Camp 

Nimitz. 
Public  Works 

Center  San 

Franciso. 
Dept.  of  Military 

Affairs. 
Delta  Air 

Lines — 

Denver. 
Rocky  Mountain 

Natl  Park. 
BLM-Standard 

Metals  Corp. 

(Mayfk}wer 

Mill). 
US  Postal 

Service. 
National 

Archives  & 

Records 

Admin. 
Food  and  Drug 

Administra- 
tion. 
Saint 

Elizatieth's 

Hospital. 
Osceola  Forest 

Site  #3. 

Osceola  Forest 
Site  #4. 

Osceola  Forest 
Site  #6. 

Osceola  Forest 

Site  #2. 
Osceoia  Forest 

Site  #1 
Osceola  Forest 

Site  #5. 

USA  Palatka 

AMSA  55-M 
Everglades 

National  Park. 
Naval  Air 

Station 

Trumtxj  PT 
Naval  Air 

Station 

Richmond. 
Naval  Supply 

Center  Fuel 

Depot 

Jacksonville. 
USA  AMSA 

54G-Augusta 
US  EPA 

Environmen- 
tal Research 

Lab. 
Center  for 

Disease 

Control. 
Centers  for 

Disease 

Control. 


36  Ml  N  of 

Barstow  A  Ft. 

Irwin 
PO  Box  273 


City 


Barstow . 


Edwards 


San  Diego 


Naval  Supply 

Cetner 

Oakland. 
1400  S.  3rd 

Ave 
Stapleton  IntI 

Airport. 

Rocky  Mtn. 

NafI  Park. 
T41NR7WSEC21 

Hwy  110. 


915  Housatonic 

Ave. 
7th  4 

Pennsylvania 

Ave  NW 

Second  &  C 
Streets  SW. 

2700  Martin  L 
King  Ave  SE. 

Cortez  Rd.. 
South  of  Hwy 
80. 
I  West  of  Dirt 
I      Rd.,  off  Rte. 
I       772. 
S.  of  Hwy  90 
on  Possum 
Trot  Rd. 
North  of  Hwy 

100 
Hwy  100 


Oakland.. 


Sterling., 
Denver.., 


Estes  Park . 
Silverton 


Bndgeport ... 
Washington.. 

Washington.. 
Washington.. 


Hwy  90  to 

Osceola 

Forest  Off  ? 
4300  St  Johns 

Ave 
PO  Box  279 


Unincorporated 
Lake  City 

Unincorporated 
Lake  City. 

Unincorporated 
Lake  Qty 

Unincorporated 

Lake  City. 
Unincorporated 

LakeCrty 
Unincorporated 

Lake  City 

Palatka 


Homestead 


Palm  Ave 
Causeway 

Coral  Reef  Dr . 


Key  West 


Somers  Road.. 


DFAE  AFZP- 

FEC. 
College  Station 

Road. 


BIdg  4  RM  232 
1600  Clifton 
Rd. 

447  Buford 
Highway 


Perrine.. 


Jacksonville  . 

Fort  Stewart.. 
Athens 


Atlanta.. 


Chamblee. 


State 


CA 
CA 

CA 

CA 

Co 
CO 

Co 
CO 

CT 
DC 

DC 
DC 

FL 
FL 
FL 

FL 

FL 
FL 

FL 
FL 
Fl 

FL 

FL 

GA 
GA 

GA 
GA 


ZIP  Code 


92311 


RCRA        RCRA 
3005         3010 


93523-5000    X 


92133 


94623 

80751 
80238 

80517 
81433 

06604 
20408 

20204 

20032 

32055 

32065 

32065 

32055 
32065 
32055 

32077 
33030 
33040 

33157 

32208 

31314 
30613 

30333 
30341 


RCRA 
3016 


CERCLA 
103 


EPA   j  Corr 
Reg     Code 


13 


13 


1 

7 

1 

2 

2 

10 


UMI 


46368 
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Agency 


Facility  Name 


Amiy... 
tabor.. 


Energy 
Energy. 

Interior  . 


Interior 

Transportation 
Army 


Corps  of  Engineers. 
Civil 


Energy 


Energy 


Arrny.. 


Veterans 

Administration. 
Energy 


Agricultufe . 


Health  and  Human 
Services. 

Health  and  Human 
Services. 


Army.. 
Amiy.. 


Navy 

Postal  Service 


Army.. 
Army. 


Defense . 


Health  aixj  Human 
Services. 

Healtli  and  Human 
Services. 

Health  and  Human 

Services. 
Health  and  Human 

Services. 


Army  Aviation 

Support 

Facility  #2. 
Chevron  USA 

Inc.  Hawaiian 

Refinery. 
Burley  Maint 

HQ. 
Idaho  Falls  Dist 

Maint  HO 


Facility  address 


General 

Lymanb  Field 

Bldg619 
91-480 

Malakole  Rd     ! 

1247  W  Main.. 


City 


Hilo. 


Ewa  Beach . 


2275  N 

Yellowstone 

Ave 
Johnson  Rd- 

T4N  R5W  S 

32  SWV*. 
834  McKinley 

Avenue. 
Couaar  Gulch 

Rd. 
Highway  53  & 

Arsenal  Ave. 


8660  W. 
Cermak  Road. 

Trico  Rd  1  Mile 
South  of 
Pyatt  Road 

University  of 
Notre  Dame 


Owyhee  CO. 

Marshing/ 

Homedale  LF 
BLM-Bunker 

Hill. 
USDOT-FAA 

Mica  Peak. 
US  Army  Joliet 

Lap 

Honeywell. 
US  Army-COE 

IL  ANG  Maint 

Or 
ICGG  Pipeline 

Gas 

Demonstra- 
tion Plant 
US  DOE 

Radiation  Lab 

Univ  of  Notre    j 

Dame.  ' 

National  Guard    |l  8th  &  Ridge. 

Aimory  &  | 

Parking  Lot 
VA  Medical 

Center. 
US  DOE 

Kentucky 

Ordinance 

Works. 
US  Department 

of  Agnculture. 
Food  and  Drug 

Administra- 
tion. 
Gillis  Long 

Hansen's 

Disease 

Center. 
General  Electric 

Co.— Everett. 


Burley 

Idaho  Falls. 


Marsing-HoPDedale . . 

Shoshone 

Coeur  D'Alene 

Jolet 


North  Riverside . 


State 


HI 

H4 

ID 
ID 

ID 

ID 
ID 
IL 


Perfy  County.. 


Notre  Dame. 


General 

Electric- 
Lynn. 

Boston  Naval 
Shipyard. 

US  Postal 
Service. 

Fort  Ritchie 

National 
Security 
Agency. 

Granite-Control.. 

FDA  Center  of 

Veterinary 

Medicine. 
FDA  BeltsviMe 

Research 

Com. 
NIH  Animal 

Center. 
FDA  Center  for 

Devices  and 

Radiation 

Health. 


4104  S  4th  St 
Trafficway 

Kentucky 
Wildlife  Area. 


4115  Gourrier . 


4298  Elysian 
Fields. 

River  Rd  2  M 
SE  H-75. 


62  Tremont 

Street. 
40  Federal 

Street. 


Post  Office 

Square. 
Fort  Ritchie.... 
9600  Savage 

Road 


2845  Herwood 

Road. 
Muirkirk  &  Odell 

Rd. 

8301  Muirkirk 
Rd  Rte  2 

Elmer  School 

Road. 
12709 

Twinbrook 

Pkwy. 


Kansas  City.. 


Leavenworth.. 

Paducah , 


Baton  Rouge . 


IN 

KS 

KS 
KY 

LA 


New  Orleans t-A 


Carville . 

Everett.. 
Lynn 


Chariestown.. 
Lowell 


Fort  Ritchie. 
Fort  Meade. 


Woodstock. 
Beltsville 


Beltsville 


Poolesville.. 
Rockville 


LA 

MA 
MA 

MA 

MA 

MO 
MD 

MD 
MO 

MD 

MD 
MD 


ZIP  Code 


96720 

96706 

83318 
83401 

83639 


RCRA 
3005 


83814 
60436 

60546 

62272 

46556 

67201 

66048 
42001 

70808 
70122 

70721 

02149 
01901 

02129 
01853 

21719 

20755 

21163 
20705 

20705 

20837 
20857 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


EPA 

Reg 


9 

9 

10 
10 

10 

lOj 

lOi 

5 


Con^ 
Code 


14 


3 
3 

9 

2 

1 
13 

2 

13 


1 
12 
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Agency 


Health  and  Human 
Services 

Navy 


Interior. 


Postal  Service. 


Postal  Service . 


Agriculture . 


Health  and  Human 
Services 


Intel  lor 


Interior 


Army. 


Army 

Army 

Army 

Interior  . 


Agriculture . 


Army 

Agriculture . 


Agriculture . 


I 
Army., 


Army.. 


Army.... 
Army„.. 
Army.... 
Army_.. 
Army-.. 


Revisions  to  2/12/88  Docket— Removals— Ckjntinued 


FacHity  Name 


NIH-NIA 

Gerontology 

Research. 
Naval  Air 

Faciality 
Isle  Royale 

National  Park 
US  Postal 

Service 

Garage 
USPS  Allen 

Park  Garage. 

US  Dept  of 

Agn  Chipewa 

Nat  Forest. 
Red  Lake  PHS 

Indian 

Hospital. 
USDOI 

Tamarac 

National 

Wildlife 

Refuge 
US  Fish  & 

Wildlife 

Regional  Sgn 

Center 
MO  Aviation 

Classificatkjn 

&  Repair 

Actftity  Depot. 
US  Corp  of 

Engineers. 
FL 

Leonardwood. 
Jefferson 

Ban-acks  LDF. 
Jefferson 

National 

Expansion. 
USDA  Sea  IFA 

Research 

Laboratory. 
Mt  ANG  OMS 

US  Forest 
Service. 

USDA-FS 

Graham 

County 

Landfill. 
MD  ANG  Army 

Aviation 

Support 

Facility. 
NO  ANG 

Combined 

Support 

Maint.  Shop. 
NO  ANG 

Organ.  Maint 

Shop  No.  3. 
NDAr^G 

Organ.  Maint 

Shop  No.  4. 
N0Ah4G 

Organ.  Maint 

Ship. 
NO  ANG 

Organ.  Maint 

Shop  No.  7. 
MDANG 

Organ.  Maint 

Shop  No. «. 


FacHity  address 


City 


State 


4940  Eastern        i  Baltimore.. 

Ave  I 


Andrews  Air 
Force  Base. 
i  87  N  Ripley  St.. 

I  10325  Lyndon 


17500 

Oakwood 

Blvd 
RL  1 


PHS  Hospital . 


Rural  Route. 


Front  and 
Kansas. 


2501  Lester 

Jones  Ave. 

RFD  6  Box 

383 
Clear  Water 

Lake. 
i  Artillery  Finng 

Range. 
Gregg  and 

South  Road 
2nd  &  Poplar 

Street. 

3505  25th  Ave 
PO  Box  3209. 

Gallltin  County 

Airport. 
Swain  County 

Landfill  SR 

1311. 


Bismarfc  City 
Airport-BkJg. 
100. 

Camp  Gilbert 
Grafton-BMg. 
5800. 

2013  No. 

Washington 

Street. 
Fraine  Baracks. 

BIdg.  250. 

US  Hwy  281 

North  and 

15th. 
Old  at  Hwy.  21 

A  Indiana 

Ave. 
Valley  Oty 

Municipal 

Alipon 


Camp  Springs 

Houghton 

Detroit 


Allen  Park . 


Cass  Lake.. 


Red  Lake . 


Rochert 


Winona 


Springfield., 


Piedmont 

Ft.  Leonardwood. 

St.  Louis 

St.  Louis 


Gulfport 


Belgrande.... 
Bryson  Oty . 


Graham  County.. 


Bismarck . 


Devils  Lake. 


Grand  Forks . 


Bismarck . 


Jamestown.. 

Mott _... 


Valley  City.. 


MD 

MD 

Ml 

Ml 

Ml 

MN 

MN 

MN 

MN 

MO 

MO 
MO 
MO 
MO 

MS 

MT 
NC 

NC 

ND 

ND 

ND 
ND 
ND 
ND 
ND 


ZIP  Code 


21224 

20390 
49931 
48238 

48101 

56633 

56671 

56578 

55987 

65803 

63956 
65473 
63123 
63102 

39503 

59714 
28713 


58502 

58201 

58206 
58502 
S8402 
58646 
58072 


RCRA    ,    RCRA 


3006 


3010 


RCRA 
3016 


CERCLA     I  EPA      Co«T 
103        '  Reg     Code 


13 
1 
1 
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Agency 


Army.. 


Army.. 


Army.. 


Commerce. 


tnterkx.. 


Transportation. 


Army. 
Army., 


Army.. 


Arrriy., 
Army.. 
Army., 


Corps  of  Engineers, 

Civil. 
Corps  of  Engineers, 

Civil. 
Energy 


General  Services 

Admin. 
Qeneral  Services 

Admin. 
Health  A  Human 

Services. 
Postal  Service 


Postal  Service.. 


Postal  Service., 


Transportatioo.. 


Veterar« 

Administration. 
Veterans 

Administration. 
Veterans 

Administration. 

Veterans 

Administration. 
Agriculture 


Heattti  and  Human 
Services. 


Health  and  Human 
Services. 


Faolity  Name 


NO  ANG  Unit 

Training 

Equipment 

Shop. 
Unit  Training 

and 

Equipment 

Site. 
Fort  Oix  Landfill 


Macom  Laser 

Diode. 
Morhstown 

National 

Historical 

Park. 
USCG 

Station— 

BamegaL 
US  Prop  Fiscal 

OfclorNV. 
USA-Comb  Spt 

Main  Shop 

"C". 
Organizabonal 

Maint  Shop 

45. 
McDonald 

USARC. 
Air  Force  Plant 

#68. 
U.S.  Army 

Engineer 

Oistrid 
USCOE-East 

Sidney  Lake. 
USCOE-Troy 

Lock  &  Dam. 
Lake  Ontario 

Ordnance 

Works. 
Federal  Building 

Jacob  K.  Javitz 

FedBldg. 
U.S.  Food  & 

Drug  Adm. 
U.S.  Postal 

Service. 
U.S.  Postal 

Service 


Facility  address 


Camp  Gilt}ert 
Grafton  Bidg. 
6900. 

P.O.  Box  278, 
County  Hwy 
539. 

Juliustowrv 

Browns  Mills 

Road. 
130  Somerset 

Street. 
Jockey  Hollow 

Road. 


6th  and 
Bayview. 

2601  S.  Carson 

SL 
1500  East 

Henrietta  Rd. 

70  Brentwood 
Rd. 

168  Goethals 

Ave. 
Lutts  Road 


aty 


1776NiagraSt. 


NY  State  Route 

357. 
Bond  St 


1397  Pletcher 
Rd. 

1 1 1  West 

Huron  SL 
28  Federal 

Ptaza. 
850  Third  Ave.. 


550  Manor  Rd .. 

830  Stewart 
Ave. 


HicksviHe  Post 

260  Engineers 

OffK*. 

Drive. 

USCG  Base 

1  FrltHmann 

Buffak). 

Blvd. 

VAMedkMl 

800  Irving  Ave . 

Center. 

VA  Medical 

800  Poly  Place 

Center. 

VA  Extended 

179th  Street 

HMUlhCare 

and  Lirxjen 

CwMar. 

Btvd. 

VAMwtcai 

113  Holland 

Canter. 

Ave. 

OhioAgri 

1680  Madison 

Reeearch 

Ave  Wayne 

•ndOevel 

County. 

Center. 

US  FDA 

1090Tuscuhin 

Oncinnafl 

Ave. 

CFSANFood 

Ra«.Lab. 

USNIOSH 

5555  Ridge 

Ridge 

Avenue. 

Avenue. 

Devils  Lake., 


Plumstead  TWP . 


Wrightstown.. 


New  Brunswick.. 
Morhstown 


Bamegat  Light.. 


Carson  City., 
Rochester ..., 


Bayshore.. 


JaiTiak:a 

Model  City.. 
Buffalo 


Franklin 

Troy 

Model  City.. 


Buffak) 

New  York 

Brooklyn 

Staten  Island . 
Garden  City.... 


HicksviHe.... 

Buffak) 

Syracuse... 
Brooklyn.... 
St  Alt>ana . 


Albany .... 
Wooster.. 


Cindnnali. 


Qncinriati. 


State 


ND 
NJ 

NJ 

NJ 
NJ 

NJ 

NV 
NY 

NY 

NY 
NY 
NY 

NV 
NY 
NY 

NV 
NY 
NY 
NY 
NY 

NY 
NY 
NY 
NY 
NY 

NY 
OH 

OH 

OH 


ZIP  Code 


RCRA 
3005 


58301 
08533 

08562 

08901 
07960 

08006 

89701 
14623 

11706 

11432 
14107 
14127 

13775 
12180 
14107 

14202 
10278 
11232 
10314 
11599 

11802 
14203 
13201 
11209 
11425 

12208 
44691 

45226 

45213 


RCRA 
3010 


RCRA  I  CERCLA 
3016  I    103 


EPA 
Reg 


Corr 
Code 


2 

2 
2 

2 
2 

21 

2 
2 
2 

2 
2 

2 
2 
2 
2 
2 

2 
5 


1 
3 
1 

1 
1 
3 

1 
1 
1 
1 
1 

2 
I 
1 
1 
1 

1 

2 
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AgerKy 


Health  and  Human 

Services. 
Postal  Service 


Interior.. 


Navy.. 

Army., 
Army.. 

Army., 

Army., 

Army.. 


Corp  of  Engineers. 
Civil. 


Ttansportatk>n  . 
Army 


Army.. 
Navy.. 

Army.. 
Army.. 
Army.. 
Army.. 


Army 

Army 

Energy  . 
Interior  . 

NASA ... 
Army 


Army.. 


Interior.. 
Army 


Afitty.. 


Army.. 


Facility  Name       Facility  address 


US  NIOSH  Taft 

Latxxatones. 
USPS- 
Cleveland. 
USODI-NPS 

Crater  Lake 

National  Park. 
LSC  Marine 

INC/USNS 

Wilkes  T- 

AGS. 
AJCC-Fort 

Ritchie. 
PA  Army  Natl 

Guard  Maint 

Shop  28 
PA  Army  Natl 

Guard  Maint 

Shop. 
PA  Army  Natl 

Guard  Maint 

Shop  10. 
Willow  Grove 

ASF. 
USA-COE 

Shenango 

Lake. 
USCG  Base- 
San  Juan. 
US  Army  N 

Smithfiekj 

Nike  Site. 
Rl  ANG 


Naval  Air 

Station 

Ouonset 

Point 
SD  ANG  CMS 

4  Webster. 
SD  ANG-OMS 

2  Rapid  City. 
SD  ANG-OMS 

3  Lemmon. 
SD  ANG-OMS 

10  Sioux 
Falls. 
SD  ANG-OMS 

7  Pi'?rre. 
SD  AN3-OMS 

8  Brookings. 
USDOE  Y-12 

Plant 
Great  Smoky 

Mtns  Natl 

Park. 
NASA  Ellington 

Field. 
US  Army 

Reserve  HO 

25G 

Petroleum 

BIN. 
Arlington 

National 

Cemetery. 
US  Geological 

Survey. 
Washington 

Army  Natl 

Guard. 
Washington 

Army 

National 

Guard. 
Washington 

Army 

National 

Guard. 


4676  Columtiia 

Parkway, 
3695  Green 

Road. 
Hwy  62 


Dillingnam 
Yard.  Swan 
Island. 

Hart>augh 

Valley  Rd. 
1300  Penn  St.. 


14th  &  Caider 
St. 

2736 
Southhamp- 
ton 

Off  of  US  Rte 
611. 

2442  Kelly 
Road. 

Santo  Toribio ... 

Poundhill  Rd  ... 


Old  Oxford 
Road. 


120  W  11th 

Ave. 
City  Limits 


Armory 

Fairgrounds 


3440  E-W  H»»y 

34. 
300  Fifth  Ave 

S 
Bear  Creek  Rd  . 

USNPSRt2 


Highway  3    , 

1355  No  200 
West. 


Unobtainable. 


12201  Sunrise 
Valley  Drive. 

298  Demons 
Rd 

1702  Pacific 
Way. 


1st  a  East 
Street  Comer. 


City 


Cincinnati 

Cleveland 

Crater  Lake.. 

Portland 


Blue  Ridge  Sum . 
Williamsport 


Harrisburg .... 

Philadelphia . 

Hattx)ro 

Sharpsville ... 


San  Juan 

N.  Smithfield. 


North  Smithfield . 
North  Kingston... 


Wetjster 

Rapkl  City .. 

Lemmon 

Sioux  Falls. 

Pierre 

Brookings... 
Oak  Ridge.. 
Gstlinburg .. 


Houston.. 
Provo 


Arlington.. 


Reston 

Montesano.. 


Yakima . 


Ephrata.. 


Sute 


OH 
OH 
OR 

OR 

PA 
PA 

PA 

PA 

PA 
PA 

PR 
Rl 

Rl 
Rl 

SD 
SD 
SO 
SD 

SD 
SD 
TN 
TN 

TX 
UT 

VA 

VA 
WA 

WA 
WA 


ZIP  Code 


45226 
44122 
97604 

S7208 

17214 
17702 

17105 

19154 

19090 
16150 

00903 
02876 

02876 
02854 

67274 
57702 
67638 
57107 

57501 
67006 
37830 
37738 

77088 
85601 

22211 

22092 
98430 

98901 
98823 


RCRA 
3005 


RCRA 
3010 


X 


RCRA 
3016 


CERCLA 
103 


EPA 
Reg 


COfT 

Code 


5 

5 

10 

10 


3 

3 

3 
3 

2 

1 

1 
1 

8 
8 
8 
8 

8 
8 

4 
4 

6 

a 


3 

10 

.10 
.10 


1 

2 
2 
2 

6 

11 

1 
6 

2 
2 

2 
2 
2 
2 

2 
2 

6 
1 

1 

4 
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Revisions  to  2/12/88  Docket.— Removals— Continued 


Agency 


Army 


Interior . 


JusPce  

Transportation.. 


A.'my , 

A'my 

Army , . 

Army  . 

Army  . 
Army 

Army.. 
Army., 


Army   ... 
Interior.. 


I 
Facility  Name    I  Faality  address 


City 


Health  and  Human 
Services 


Washington 

Army 

National 

Guard. 
USDOI-FWS 

Nisqually  Natl 

Wildlife 

Refuge, 
USDOj-DEA/ 

Seattle 
USDOT-CG 

Cutter 

Confidence 

(WMEC  619) 
W!  Army 

National 

Guard  OMS 

14. 
Wl  Army 

National 

Guard  13 
Wl  Army 

National 

Guard  AASF 

1 
Wl  Army 

Nat-  ,nal 

Guard  OMS 

12- 
Wl  Armv 

National 

Guard  OMS  5. 
Wl  Army 

National 

Guard  AASF 

2 
Wl  Army 

National 

Guard  OMS  8 
Wl  Army 

National 

Guard  OMS 

11. 
Wl  Army 

National 

Guard  OMS  6 
Horicon 

National 

Wildlife 

Refuge. 
National  Inst  for 

Occupational 

Safety 


309  Byrd  Street ..  Centralia 


Brown  Farm 
Rd.  End  of 


Oivmp.a . 


State 


Pier  37  . 
City  Pier 


1710  Second 
Street 


833  S  1 7th 

Avenue 


Seattle 

Port  Angeles.. 


Wisconsin  Rapids . 


Wausau. 


2079  Highway      1  West  Bend 
33  E. 


735  Iowa 

Avenue 


1225  E  Henry 
Clay  Street 

1950  Peatson 
Street 


1120  5 

Academy 

Street. 
bCC  N  Military 

Avenue 


4200  43rd 
Street 


Rural  Rt.  2.. 


944  Chestnut 
Ridge  Road 


Hayward . 


Whitefish  Bay . 


Madison.. 


Janesville... 
Green  Bay. 


Kenosha Wl 


WA 


WA 


WA 
WA 


Wl 


Wl 


Wl 


Wl 


Wl 


Wl 


Wl 


Wl 


ZIP  Code 


Mayville . 


Morgantown.. 


Wl 


WV 


98531 

98506 

98134 
98362 

54494 

54401 
53905 

54843 

53217 
53704 

53545 
54304 

53141 
53050 

26505 


RCRA       RCRA 
3005         3010 


RCRA    !     CERCLA     I  EPA 
Reg 


3018 


103 


REVISIONS  to 2/12/88  DOCKET— Additions 

[•*  =  Date  of  publication] 


10 


10 


Corr 
Code 


lOi  5 


10 


5  2 


Agency 

Facility  name 

Facility  address 

City 



State 

ZIP  code 

RCRA 
3005 

RCRA 
3010 

RCRA 
3016 

CERCLA 
103 

EPA 
reg 

iDale 
Corr      of 
code    list- 

j  'ig 

Air  Force       

USAF-Aniak 
AF8  LDFL 

USAF-Bethel 

AFS  LDFL 
USAF— Big 

Mountain  AFS 

LDFL. 
USAF— Clear 

AFS  LDFL. 
USAF— Dewlina 

Site  LIZ-2 

USAF— Dewline 
Site  POW-3 

Head  Shank 

Kuskokwim. 

Hiv/Slogh. 
Airport— W  End 

Of  Mam  Road. 
S  Shoure 

Iliamma/S  Side 

Big  Mtn. 
Hwy  3  &  Nenana 

Rd 
Kasegaiik 

Lagoon— 

Chukchi  Sea. 
E  of  Fiaxman 

Island 

Aniak 

AK 

AK 
AK 

AK 
AK 

AK 

1 —  —  — 
99557 

99559 
99501 

99704 
99766 

99723 

X 

X 

X 

X 

X 

X 

10 

10 
10 

10 
10 

10 

is!   " 

Bethel 

X 

X 
X 



15       •• 

Big  Mountain  AFS... 

15 

15 
15 

15 

Air  Force 

Point  Lay 

Bullen  Pomt 

•  ■ 

•  • 

h' 


Agency 


Revisions  to  2/12/88  Docket  —Additions— Continued 

I**  =  Date  of  publication] 


Air  Force 

Air  Force 

Air  Force   

An  Force 

Air  Force 

*"  Force  

Air  Force    

I 

Air  Force    

Air  Force 

Air  Force 

All  Force  

Air  Force 

Army 

Transportation 

Transportation 

Air  Force    

Antiy 

Commerce 

Air  Force    

Air  Force      

Air  Force  

Air  Force 

Air  Force 

Air  Force 

Army , 

Army 

Defense  

Energy 

General  Services 
Admin 

Interior  


Facility  name 


USAF— Dritfwood 
Bay  AFS  LDFL 

USAF— Duncan 

Canal  LDFL 
USAF— Fort 

Yukon  AFS 

LDFL. 
USAF— Kalakaket 

Creek. 
USAF— North 

River  AFS 

LDFL. 
USAF— Port 

Heiden  AFS 

LDFL. 
USAF-White  Alice 

Site  Kotzebue 

USAF-White  Alice 

Site  Nome. 
USAF— Dewline 

Site  POW-1 . 
USAF— Dewline 

Site  Pow— 

Main 
USAF— Dewline 

Site-L12-3. 
USAF-King 

Salmon  Airport 
US— Army 

National  Guard 

3rd  SCT  BN 

HQ. 
USCG— Point 

Spencer  USCG 

Dump  Site. 
USDOT— CG 

Kodiak  san 

LDFL. 
USAF  Maxwell 

Air  Force  Base 
USA  Redstone 

Arsenal. 

Central  Foundry  ... 
USAF  BIylheville 

Air  Force  Base 
Arizona  Air  Natl 

Guard  162 

TAC  Ftr  Gp 
Lawndale  Annex 

LAAFB. 
Los  Angeles  Air 

Force  Station. 

Camp  Kohler 

Davis  Transmitter 

Site. 
Presidio  of  San 

Francisco. 
Camp  Roberts 

Nat,  Guard  Unit 

Defense  Fuel 
Supply  Center- 
Estero  Bay. 

Oxnard  Facility 


Facility  address 


N  Coast 

Unalaska 

Island 
12  mi  SW  Otcy  . 

N  of  Yllota 
Slough. 

S  Shore  ot  Kala 

Creek. 
Mouth  ot  North 

River 

NW  Shore  of 
Heiden  Bay 

NW  Corner  ot 

Baldwin 

Peninsula. 
Anvil  Ml  6.5  mi  N 

of  Nome. 
Lonely 


Point  Barrow .  . 

Wainwright 

5071  CSS/CC.. 

Kotzebue  Air 
Force  Site 


Port  Ciarence- 
60  mi  NW  of  cy 

USCG  Support 
Center 

3800  All  Base 
Group  DEE 

CMDR 
USAMICOM 
DRSMI— K. 


97CSG/DEE 

:  1500  E  Valencia 
j     Road 

:  6592  ABG.'CC.    . 

i 

i  2400  El  Segundo 

I      Blvd. 

;  Roseviiie  Road.  . 


Chet  Holifield 

Federal  Energy 

Building 
Sequoia  &  Kings 

Canyon  Natl 

Park. 


Presidio  of  San 

Franc'sco 
Hwy  101  12  mi 

N  of  Paso 

Robles. 
3300  Panoroma 

Drive. 

1235  E  Wooiey 

Street 
24000  Avila  Road. 


City 


Petersburg.. 
Fort  Yukon. 

Galena 

Unalakleet.. 


Port  Heiden.. 


Kotzebue 


Nome. , 
Lonely.. 


Point  Barrow 
Station 


Wainwright . 


King  Salmon 

Airport. 
Kotzebue 


Nome. 


Kodiak.. 


Maxwell  AFB 
Huntsvillc 


Tuscaloosa.. 
Blytheville... 


Tucson . 


Sacramento.. 
Davis 


San  Francisco 
Paso  Robles 


Morro  Bay 


State 


Driftwood  Bay      .    .;  AK 


Hawthorn CA 

Los  Angeles I  CA 


AK 
AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 

AK 
AK 
AK 

AK 

AK 

AL 
AL 


AL 
AR 

AZ 


CA 
CA 

CA 

CA 


CA 


Oxnaid.  CA 

Laguna  Niguei  CA 


Three  Rivers 


CA 


ZIP  code 


99553 

99683 
99740 

99741 
99684 

99549 

99752 

99762 
99999 

99723 

99782 
99613 
99752 

99762 

99619 

36112 
35896 


72315 
85706 

90260 

90009 

95652 
95620 

94129 

93446 

93442 

93031 
92677 

93271 


RCRA 
3009 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


EPA 

Corr  I 

code 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

15 

10 

17 

10 

IS 

10 

15 

10 

15 

4 

17 

4 

17 

4 
6 

17 
17 

9 

17 

9 

15 

0 

15 

9 
9 

17 
17 

9 

15 

e 

15 

9 

15 

0 

17 

9 

17 

9 

17 

Date 
of 
list- 
tng 
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[**  =  Date  0*  publication] 


Agency 


Navy 

TranspoftatKXi . 
Transportation . 


Interior „ BLM— Claineto 

Resource  Area. 
Parcel  No. 
147-090-06. 

Justice Federal 

Coaectional 

Institute 

LOMPOC. 

Navy Naval  Industrial 

Reserve 

Ordinance 

Plant. 

Sere  Camp 

Fort  MacArthur 

USCG  Loran  C 
Sta  Middletown. 

Air  Force Peterson  Air 

Force  Base 

Air  Force US  Air  Force 

Academy 


Army FItzsmons  Army 

Medical  Ctr. 
Energy Western  Area 

Power  Adm. 

Power 

Operations. 
Interior Water  &  Power 

Resources 

Serv, 
Transportation FHWA  Central 

Direct  Fed  Div. 
I     Materals. 
Us  Coast 

Guard — Avery 

Point. 
Air  Force Boiling  Air  Force 

Base. 
Agnculture Osceola  National 

Forest. 
USAF  Hurlburt 

Field. 
Kaena  Pt  Sat 

Tracking  Sta. 


Facility  name 


Facility  address 


520  Butte  Street... 


US  Penitentiary.. 


PO  Box  3504 . 


Pacific  Avenue.. 
Loran  C  Sta 


Alt  BIdgs.  On 

base. 
10  mi.  N. 

Colorado 

Spnngs  on  1-25. 
Comer  of  Colfax 

and  Peona. 
1800  S.  flio 

Grande  Ave 


910  Van  Buren. 


City 


Transportation . 


Air  Force 
Air  Force . 

Air  Force 
Air  Force 


Energy . 
Navy 


Agriculture. 


General  Services 

Admin. 
Air  Force  


Kokee  Air  Force 

Station. 
Punamano  Air 

Force. 

Kauai  Test 

Facility. 
Naval 

Communication 

Area  Master 

Station. 

Eastern 
USDA-FS 

Forestry 

Sciences  Lab. 
Federal  BIdg 


6tti  St..  BIdg.  52, 
DFC. 


HGI  10th  Air 
Base  Wing. 


Terry  &  Lokasik 

Ave. 
33  mi  NW  of 

Honolulu  on 

Rte  930. 
Kokee  State  Park 

28  mi  NNE 
Honolulu  On 
Rte  83. 

PO  Box  478 


1221  S  Mam  St. 


Commerce.. 


Army . 


Veterans 

Administration. 
Defense 


US  Air  Force  1 83 
Tactical  Fighter 
Group 

Wisconsin  Steel... 


USA  Lexington 
Blue  Grass 
Depot  Activity 

Bedford  VA 
Hospital 

Davidsonville— 
Launch 


205  N  4th  Street 
Capitol  Airport 


E  106th  & 
Torrence 
Avenue. 

US  Hwy  421 


200  Spnngs 

Road 
3737  Elmer 

Hagner  Lane. 


Sakersfield 


Lompoc. 


Sunnyvale. 


Warner  Springs.. 

San  Padro 

Middletown 


Colorado  Springs . 
Colorado  Spring ... 


Aurora 

Montrose . 

Loveland.. 


Groton . 


Washington. 


Unincorporated 

Lake  City. 
Hurlburt  Field... 


Waianae . 

Waimea .. 
Kahuku ... 


Waimea .. 
Honolulu . 

Moscow.. 


Coeur  D'Alene 
Spnngfield 


Chicago 


Richmond.. 


Bedford 

Davidsonville. 


State 


CA 

CA 

CA 

CA 
CA 
CA 

CO 

CO 

CO 

CO 

CO 


Denver CO 


CT 

DC 
FL 
FL 
HI 

HI 
HI 

HI 
HI 

ID 

ID 
IL 

IL 

KY 

MA 
MD 


ZIP  code 


93305 


93436 


94088-3504 


RCRA 
3005 


90731 
95461 

80914 
80912 

80045 
81401 

80537 

80225 

06340 

20331 
32055 
32544 
96792 

96796 
96731 

96796 


83843 

83814 
62707 


40475 

02173 
21035 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


EPA 
reg 


Corr 
code 


8 


3 

4 
4 
9 

9 
9 

9 
9 

10 

10 
5 


17 


15 


17 


9  17 
9  15 
9   15 


Date 
of 
list- 
ing 


15 


8       15 


15 
15 

15 

15 

15 

15 
19 
15 
15 

15 
15 

17 
17 

15 

15 
17 

17 

16 

IS 
15 


Agency 


Defense.. 

I 
Defense 

Defense.. 

Defense.. 

Defense  . 

Defense 

Defense 

Defense  . 

Defense 

Defense 
Defense.. 

EPA 


Navy 

Transportation . 


Air  Force . 


Comnnerce.. 
Agriculture  . 

Awiy 

Army 

Anny 

Anny 

Arniy  ....„ 

Aimy 

Army 

Aimy 

Amiy 


Aimy. 
Aiirny. 
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Facility  name 


David  Taylor/ 

Annapolis — 

Control. 
David  Taylor- 

Annapolis- 

Launch. 
Gaithersburg- 

Contrd. 
Gaithersburg- 

Launch. 
Granite-Launch. 


Greenspring 

Control. 
Laytonsville- 

Launch. 
Pomonkey- 

Launch. 
Rockville-Control .. 

Rockville- Launch.. 

US  Naval 
Research 
Lab — Control. 

EPA  Central 
Regional 
Laboratory 

NSWC  Solomons 
Island. 

USCG  Air  Sta 
(Ave  "E" 
Groundwater 
Contamination). 

Twin  Cities  Air 
Force  Reserve 
Base. 

Brainerd  Foundry.. 

Nantahala 
National  Forest. 

USA  Army 
Resen/e  XVIII 
ARBN  Corps 

USA  Army 
Resenre  XVIII 
ARBN  Corps 

USA  Army 
Resen/e  XVItl 
ARBN  Corps. 

USA  Army 
Resenre  XVIII 
ARBN  Corps 

USA  Army 
Resen/e  XVllt 
ARBN  Corps 

USA  Army 
Reserve  XVIII 
ARBN  Corps 

USA  Army 
Reserve  XVIII 
ARBN  Corps 

USA  Army 
Resen/e  XVIII 
ARBN  Corps 

USA  Army 
Resen/e  XVIII 
ARBN  Corps. 

USA  Army 
Resen/e  XVIII 
ARBN  Corps 

USA  Army 
Resen/e  XVIII 
ARBN  Corps 


Facility  address 


640A  Broadneck 
Road. 

Bay  Head  Road... 


8510  Snouffers 

School  Road. 
Off  Snouffers 

School  Road. 
3085  Hemwood 

Road. 
Greenspnng 

Road. 
5321  Riggs  Road . 

Bumpy  Oak  Road. 

10901  Damstown 

Road 

Muddy  Branch 

End  of  Laurel 

Branch  Drive. 

839  Bestgate 
Road 

Dept  of  tt»  Navy... 

Aeroparfc  Dr.  Sec 

12T27A  R1 

1W  Grand 

Traverse 

County. 
Minneapoiis/St. 

Paul  Hennepin 

County. 
10th  &  Pine 

Streets. 
Posts  Otis 

Streets,  PO 

Box  2750 
AFZA  FE  EE 


City 


2144  Lakeshore 
Dr 

804  Fairviaw  Rd .. 


E.  French  Broad 
St 

1300  Westover 
Dr 

1228  Carrol  St ... 


224  Louisiana . 


156  Parris  Ave 


Annapolis . 
Annapolis . 


2017  Garner  St Garner 


Gaithersburg . 

Gaithersburg . 

Woodstock.... 

Greenspnng .. 

Laytonsville... 

Pomonkey 

Gaithersburg 

Gaittiersburg 
WakJori 


Annapolis . 


Solomons . 


Traverse  City . 


Minneapolis.. 


Brainerd... 
Asheville.. 


Fort  Bragg.. 


Wilmmgton 

Rocky  Mount 
Brevard 


Charlotte.. 


Durham. 


Asheville.. 


High  Point . 


1825  Woodleaf         Salisbury 

Rd,  PO  Box 

1927  I 

1816  E  Mam  St I  Albermarie.. 


State 


MD 

MD 

MD 
MO 
MD 
MD 
MD 
MD 
MD 

MD 

MD 

MD 

MD 
Ml 


MN 

MN 
NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 


ZIP  code 


21401 

21401 

20879 

20879 

21163 

21117 

20879 

20646 

20878 

20879 
20601 

21401 

20688 
45685 

54450 


28802 


28307 


28401 


28701 


28712 


28205 


27701 


26806 


27529 


28307 


28114 


28001 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


X 
X 
X 
X 
X 
..._..   X 


CERCLA 
103 


EPA 
reg 


Corr 

code 


15 

15 

15 

15 

15 

15 

15 

15 

15 

15 
15 

17 

15 
17 


17 

17 
19 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 


Date 
of 
kst- 


46376 


Federal  Register  /  Vol.  53.  No.  221  /  Wednesday.  November  16,  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  221  /  Wednesday,  November  16,  1988  /  Notices 


46377 
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Agency 


Army 
Ar.-ny 
Army 
Army 
Army 
Army 
Army 
Army 


Facility  name 


Agriculture. 

Army 

EPA 


General  Services 

Admin. 
Transportation 


Air  Force 


Energy . 


Navy 

Defense.. 


Air  Force 


Energy. 


Energy . 


Army  .... 
Energy 


USA  Army 
Reserve  XVIII 
ARBN  Corps. 

USA  Army 
Reserve  XVIII 
ARBN  Corps. 

USA  Army 
Reserve  XVIll 
ARBN  Corps. 

USA  Army 
Reserve  XVIll 
ARBN  Corps 

USA  Army 
Resen/e  XVIll 
ARBN  Corps. 

USA  Army 
Reserve  XVIll 
ARBN  Corps. 

USA  Army 
Reserve  XVIll 
ARBN  Corps 

USA  Army 
Reserve  XVIll 
ARBN  Corps. 

NE  National 
Forest. 

Fori  Monmouth — 
Evans  Area  #1. 

GSA  Raritan 
Depot. 

GSA/VA  Depot 

U.S.  Coast 
Guard— Sandy 
Hook  Station. 

Hancock  Field 


NIagra  Falls 
Storage  Site 

Fort  Wadsworth 

US  DOD  Defense 
Electronic 
Supply  Center 


Facility  address 


City 


405  Fisher  St. 


3115  Western 
Blvd. 

1500  12th  Street 

NW. 

1412  Westover 
Dr. 


Morehead  City . 

Raleigh 

HichOfv 


Charlotte.. 


1391  N  Mem  Dr. ...!  Greenville., 


1120  Church  St 


1400  Carthage 
Rd. 

724  Foster  St.. 


State  fit  2  West.. 
Marconi  Road 


Greensboro . 


Lumberton.. 


Durham.. 


4700  Woodbridge 

Avenue. 
Route  206 


Tennessee  Valley 

Authority. 
Energy 


Air  Force . 
Air  Force 


Air  Force . 

Army  

Army 


USAF  Altus  Air 

Force  Base 

Landfill. 
USDOE-BPA 

Alvey 

Substation. 
USDOE-BPA 

Troutdale 

Substation. 

Camp  Santiago 

Western  Area 

Power  Admin. 

Watenown  Sub. 
TVA  Silver  King 

Mines  Inc. 
US  DOE  K-25 

Site. 

USAF  Brooks  Air 

Force  Base. 
USAF  Ellington 

Air  Force  Base 

Hazardous 

Waste. 
USAF  Goodfellow 

Air  Force  Base 
US  Army  Fort 

Sam  Houston. 
US  Army  McAllen 

Reserve  Center 


Hartshorne  Drive . 


Taft  and 

Thompson 

Roads 
E  of  Rt  18,  N  01 

Fletcher  RD. 

Ft.  Wadsworth 

1507  Wilmington 

Pike 

Montgomery 

County. 
443  ABG/DEEV ... 


Halsey 

Wall  Twp... 

Edison 

Somerville . 
Highlands .. 


North  Syracuse.. 


Lewistown . 


86000  Franklin.. 


Sundial  Rd.. 


Route  1 

1  mi  E.  of  1-29.. 


Staten  Island.. 
Dayton 


Altus.. 


Eugene. 


Troutdale . 


Salinas 

Watertown.. 


i  USHwy   18 

I 

Oak  Ridge 
Turnpike  at 
Blair  Road. 
N  Goliad  Road  . 

Clothier  Avenue  .. 


I  Fori  McKavitt 
Road  NS. 

BIdg  1183  Taylor 
I      Road. 

600  South 
'      Second, 


Edgemont.. 
Oak  Ridge. 


San  Antonio., 
Houston 


San  Angefo ... 

San  Antonio. 
McAllen 


State 


1^ 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NE 
NJ 
NJ 
NJ 
NJ 

NY 

NY 

NY 
OH 

OK 
OR 
OB 


PR 
SO 


SD 

TN 

TX 
TX 

TX 
TX 
TX 


2lP  code 


28557 

27606 

28601 

28205 

27834 

27405 

28358 

27701 

69142 
07719 
08817 

08876 
07732 

13212 

14092 

10305 
45444 

73521 
97405 
97060 


00751 
57201 


57735 
37830 

78235  X 
77209 


RCRA 
3005 


76903 
78234 
78501 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


EP, 
reg 


Corr 
code 


10 


10 


Date 
of 
list- 
ing 


15 

15 

15 

15 

15 

15 

15 

15 

17 
16 
16 
16 
15 

15 

18 

15 
15 

'5 
15 
15 


15 
15 


15 
17 

17 
15 

15 
17 
15 


Agerjcy 


Interior 


Navy 
Navy  . 


Air  Force 
Energy  ., 


Energy . 

I 
ErWgy 

Energy . 

Energy. 

Energy 

Energy. 
Energy 


Agriculture 


Air  Force 


Veterans 
Administration 


Agency 


Air  Force  , 

I 

Interior 

Energy 


Nbvy 


Energy 

Defense 

I 
Air  Force.. 


Revisions  to  2/12/88  Docket.— Additions— Continued 
[  *  •    Date  of  publication] 


Faallty  name      |    Facility  address 


I 


Padre  Island 

tJaticnal 

Seashore  Bone 

Yard 
Fleet  Combat 

Training  Ctr 
NSC  Cheatham 

Annex 
Ve.'mont  ANG 
USDOE-BPA 

Bell  Substation 

3 
USDOE-BPA 

Columbia 

Substation 
USDOE-BPA 

Covington 

Substation 
USDOE-BPA 

Custer 

Substation 
USDOE-BPA 

Midway 

Substation 
USDOE-BPA 

Olympia 

Substation 
USDOE-BPA 

Ross  Complex 
USDOE-BPA 

Snohomish 

Substation, 
US  DOA— FS 

Chequamegon 

National  Forest 
Wake  Island  Air 

Field 
VA  Medical  Ctr    .. 


City 


Park  Road  22 Corpus  Cnsti 


Dam  Neck 


.  Virginia  Beach  , 

'  Williamsburg 


Naval  Supply 
Center.  NORF 

Burlington  iAP i  Burlmgton 

2400  Hawthorne  .1  Mead 


St  Hv»y  26  6  mi  S 
Of  cy 

28401  Covington 

WavSE 


Rock  Island  . 


Kent 


Portal  Way  1  mile     Custer. 
I      So  of  cy 

Priest  Rapids  off    i  Vemia . 
Hwy  24 


5240  Trosper  St     !  Opympia 

sw  ! 

I  5411  NE  Hwy  99  .|  Vancouver.. 

! 

10th  &  D  St I  Snohomish. 


157  N  5th 

Avenue 


Park  Falls 


!  None  Per 
V.A.M.C. 


Wake  Island  Air 

Field. 
Sheridan  


State 


TX 

VA 
VA 

VT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 
WA 

Wt 

WO 
WY 


T 


ZIP  code 


RCRA       RCRA       RCRA    !    CERCLA 


3005  3010  3016 


103 


78418 

23461 

23185 

05401 
98218 

98850 

96031 


98240 ! 

i 

98944 j 

98502 

98666 
98290 


96798 
82801 


Date 
EPA  '  Corr      of 
reg    code    list- 

1  ing 


10 


10 


15 

15 

17 

15 
15 

15 1 

15! 


lOi     15; 


10 

15 

10 

15 

10 

15 

10 

15 

161 

15 
15 


Revisions  to  2/12/88  Docket— Miscellaneous 

( *  *  ^  Date  of  Publication 


Facility 
name 


Co'ps  of  Engineers. 
Civil 


Port  Moller., 


Amchitka 

Island. 
Naval 

Petroleum 

Reserve 

#1. 
Moffett 

Field 

ANG. 
Anvil  Points.. 

US  Soldiers 

and 

Airmens 

Home 
US  Air 

Force 

Plant  85. 
US  Army 

Engineer 

District 

Pittsburgh 


Facility 
address 


City 


State 


55  5922'  N 

160  34 

29.374- 

W 
51-32  N 

179-00  E. 
ELK  HILLS... 


129  ARRG/ 
CC 

7  mi  W  of 
Rifle. 

Unobtaina- 
ble 


Port  Moller . 


Amchitka  Island. 
Tupman 


Sunnyvale 


4300  E  5th      Columbus 
Avenue 


Rifle 

Washington 


AK. 


Zip 
Code 


99999 


AK 99502 

CA 93276 


CA  . 


94031 


CO 81650 


DC 


OH. 


Ohio  Rt.  88 
County 
Road  225. 


Vernon  Township OH 44428 


20317 


43216 


RCRA 
3005 


RCRA    1    RCRA 
3010  3016 


CER- 
CLA 

103 


EPA 
Reg 


10 

10 
9 


CORR 
code 


22 

22 
21 

21 

21 

21 

21 
21 


Date  of 

isting 


46378 
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Revisions  to  2/12/88  Docket— Miscellaneous— Continued 

t**  =  Date  of  Publication 


Agency 


Cofps  of  Engineers, 
Civil. 


Interior.. 
Navy 


Corps  of  Engineers, 
Civil. 


Treasury.. 


Facility 
name 


USA-COE 
Willam- 
ette. 

Chartestown 
NAS. 

Defense 
Pnnting 
Service 
Office. 

USA-COE 
Lake 
Washing- 
ton. 

Customs 

o©fViCw" 

Seattle. 


Facility 
address 


West  Linn.. 


PO  Box  307 

RMBE  854 
The 
Pentagon. 

3015  NW 
54th  St.. 


909  First 
Ave. 


City 


West  Linn.. 


Charlestown.. 


Arlington.. 


Seattle.. 


Seattle.. 


State 


OR. 

Rl... 
VA.. 


WA.. 


WA.. 


Zip 
Code 


97068 

02813 
20301 

98107 

98174 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CER- 
CLA 
103 


EPA 
Reg 


10 

1 
3 

10 

10 


CORR 
code 


21 

21 

21 

21 
21 


Date  of 
listing 


CORRECTIONS  TO  DOCKET  LISTING 
[Code  20] 


Agency 


Facility  name 


Facility  address 


City 


State 


Zip  code 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


Corrections  to  Docket  Usting 

(0= Original  Listing  published  in  February,  C^Con-ected  Listing) 


0 — Air  Force.. 

C — Air  Force.. 

O— Air  Force.. 
C — Air  Force.. 
O — Air  Force.. 
C— Air  Force.. 
O— Air  Force.. 
C— Air  Force.. 
O — Air  Force.. 

C— Air  Force.. 

O — Air  Force.. 
C— Air  Force.. 
O — Air  Force.. 
O — Air  Force.. 
O — Air  Force.. 
C — Air  Force.. 
O— Air  Force.. 

C — Air  Force.. 


O — Army.. 
C — Army.. 
O — Army.. 


C — Army. 


O — Corps  Of  Engineers, 

Civil. 
C — Air  Force 


Cape  Newenham  11  TCG/CC  Bay  . 

AFS. 

Cape  Newenham  11  TCG/CC  Bay  . 

AFS. 

Cape  Romanzof  AFS  11  TCG/CC 

Cape  Romanzof  AFS  ..  11  TCG/CC 

Eielson  AFB 5010  CSG/DE 

Eielson  AFB 5010  CSG/DE 

Elmendorl  AFB 215  CSG/DEEV.. 

ElmendorlAFB 21  CSG/DE 


O — Corps  of  Engineers, 
CMI. 

C— Interior 

O — Interior 


Galena  Air  Force 

Station. 
Galena  Air  Force 

Station. 

Shemya  AFB 

Shemya  AFB 

Tatalina  AFS 

Tatalina  AFS 

Tin  City  AFS 

Tin  City  AFS 

USAF  Cape 

UstKXirne  AFS. 
USAF  Cape 

Lisboume  AFS. 
US  Army  Gerstle 

River  Test  Site. 
US  Army  Gerstle 

River  Test  Site. 
US  Army  National 

Guard  Alaska 

USPFO. 
Fort  Richardson  .^. 

US  Army-COE  Port  " 

(Poller. 
Port  Moller 


5072  CSS/CC . 


5072  CSF/CC . 


5073rd  ABG/CC 

5073rd  ABG/CC 

11  TCG/CC 

11  TCG/CC 

11  TCG/CC 

11  TCG/CC 

40  Miles  NE  Of  Point 

Hope. 
11  TCG/CC 


C— Interior.. 
O— Navy  ... 
C— Navy 


US-COE  Amchitka 

Island. 

Annchitka  Islarid 

FWS— Kenai  National 

WiUlife  Refuge. 
FWS— Kenai  National 

Wildlife  Refuge. 
US  Navy  Adak  Naval 

Station. 
US  Navy  Adak  Naval 

Station. 


T13SR14ES€C9, 

15,  16. 
T13SR14E  Sec  9, 

15.  16. 
Army  Guard  Rd  & 

Davis  Hwy. 

Army  Guard  Rd  & 

Davis  Hwy. 
55  59  22  N  160 

3429.374  W. 
55  5922  N  160 

34  29.374  W. 
51-32  N  179-00  E.. 

51-32  N  179-00  E. 
Ski  Hill  Road 

Ski  Hill  Road 


Elmendorl  AFB.. 


Elmendort  AFB.. 


Elmendorf 

Elmendorf 

Eielson  AFB 

Eielson  AFB 

Anchorage 

Elmendorf  AFB.. 
Galena  AFS 


Galena  AFS . 


Shemya  AFB 

Shemya  AFB 

Elmendorl  AFB 

Elmendorl  AFB 

Elmendorl  AFB 

Elmendorf  AFB 

Cape  Listiourne  AFB 

Elmendorf  AFB 


Fort  Greely 

Fort  Greely 

Fort  Richardson . 

Fort  Richardson . 

Port  Moller 

Port  Moller 

Amchitka  Island.. 


Amchitka  Island.. 
Soldotna 


51-54N,  176-45W. 
51-54N,  176-45W. 


Soldotna 

Adak  Island.. 
Adak  Island.. 


AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 
AK 
AK 

AK 

AK 
AK 

AK 

AK 

AK 


99506 

99506 

99506 
99506 
99702 
99702 
99506 
99506-5000 
99741 

99741 

98736 
98736 
99506 
99506 
99506 
99506 
99766 

99506 

98733 

98733 

99505 

99505 

99999 

99999 

99502 

99502 
99669 

99669 

99599 

99599 

X 

X 
X 

X 

X 
X 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 

X 

X 

.^■..■•< 

X 

X 

X 

X 
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CORRECTIONS  TO  DOCKET  LISTING— Continued 

[Code  20] 


Agency 


O — Transportation.. 
C — Transportation . . 
O— Transportation.. 
C — Transportation .. 


O — Tennessee  Valley 

Authority. 
C — Tennessee  Valley 

Authority. 
O — Tennessee  Valley 

Auttwrity. 
C — Tennessee  Valley 

Authority. 


O — Tennessee 

Autfx)rity. 
C— Tennessee 

Authority. 
O — Tennessee 

Augnority. 
C — Tennessee 

Augnority. 
O — Tennessee 

Authority. 
C — Tennessee 

Authority. 
O — Army , 


Valley 
Valley 
Valley 
Valley 
Valley 
Valley 


C — Army. 


O — Air  Force.. 
C — Air  Force.. 


O — Air  Force.. 
C — Air  Force.. 
O— Air  Force.. 
C — Air  Force.. 
O— Army 


C— Army.._. 

O— Army 

C — Army 

O— Interior . 

C— Interior.. 

0~ Interior . 

C — Interior. 

O — Interior'. 

C — Interior.. 

O— Interior . 

C — Interior- 

O— Interior . 
C — Interior.. 
O— Interkx . 

C — Interior.. 

O — Interior . 


Facility  name 


USOOT-CG  Kodiak 

Support  Ctr. 
USOOT-CG  Kodiak 

Support  Ctr. 
USDOT— FAA  Fire  Is 

Air  Warning  Station. 
USDOT— FAA  Fire  Is 

Air  Warning  Station. 
TVA  Bellefonte 

Nuclear  Pit 
TVA  Bellefome 

Nuclear  pit. 
TVA  Guntersville 

Hydro  Plant. 
TVA  Guntersville 

Hydro  Plant 

TVA  Muscle  Shoals 

Power  Store*. 
TVA  Muscle  Shoals 

Ponver  Stores. 
TVA  National 

Fertilizer  Oev  Ctr. 
TVA  National 

Fertilizer  Dev  Ctr. 
TVA  WHson  Hydro 

Plant 
TVA  Wilson  Hydro 

Ptent 
US  Army  Fort 

Chaffee. 
US  Army  Fort 

Chaffee. 

Air  Force  Plant  44 

Air  Force  Plant  44 

(Hughes  Aircraft 

Co.). 
Oavia-Monthan  AFB ... 
Davis-Monthan  AFB ... 
Luke  Air  Force  Base .. 
Luke  Air  Force  Base .. 
Ft  Huachuca.  US 

Army. 
Ft  Huachuca,  US 

Army. 
Yuma  Proving 

Ground  US  Army. 
Yuma  Proving 

Ground  US  Army. 
BLM— Asarco  Inc., 

Silver  Bed  Mine  A 

Mill. 
BLM— Asarco  Inc., 

SMvar  Bell  Mine  & 

Mill. 
BLM— Congress  Con 

Gold  Mine. 
BIm— Congress  Con 

GokJMine. 
BLM-Cyprus  Bagdad 

Copper  Co. 
BLM— Cyprus 

Bagdad  Copper  Co. 
BLM— OateLand 

Landfill. 
BLM— DateLand 

Landfill. 
BLM— Dome  Undfill . 
BLM— Dome  Landfill . 
BLM— Golden  Valley 

Undfill. 
BLIM-Gokjen  Valley 

LandfiH. 
BLM-lnspiration  Con. 

'  Copper— Oxfiide 

Area. 


Facility  address 


\ 


Womans  Bay  Kodiak 

Isl. 
Womans  Bay  Kodiak 

M. 
Cook  Inlet  Section  7 

&  8  Rnge. 
Cook  Inlet  Section  7 

&  8  Rnge. 
Off  US  Hwy  72 


Off  US  Hwy  72. 


OH  US  Hwy  431,  11 

Mi.  NW  of. 
Off  US  Hwy  431,  11 

Mi.  NW  of 

Guntersville. 
ALHwy  133 


AL  Hwy  133 

Wilson  Dam  Road.. 
Wilson  Dam  Road.. 

AlHwy  133 

Al  Hwy  133 


Building  239.. 


Emery  Port  Station . 
Emery  Port  Station . 


836CSG/CC... 
836  CSG/CC... 
832  CSG/DE... 
832  CSG/DE... 


US  Army  Yuma 
Providing  Ground. 

US  Army  Yuma 
Providing  Ground. 

T12SR8ESEC2 


T12SR8ESEC2  Avra 
VlyRd. 

T10NR6WSEC22,23.. 

T10NR6WSEC22.23.. 

T14NR9WSEC8,9 

T14NR9WSEC8,9 

T78SR13WSEC3 

T17SR13WSEC3 


T8SR20WSEC13 

TeSR20WSEC13... 
T21NR17WSEC17.. 

T21NR17WSEC17.. 

T1NR15ES2,  5,  13. 
15.  18. 


City 


Kokiak 

Kodiak 

Anchorage ... 
ArK;horage ... 
Hollywood.... 
Hollywood .... 
Guntersville.. 
GuntersviHe.. 


Musde  Shoals.. 
Muscle  Shoals.. 
Muscle  Shoals.. 
Muscle  Shoals.. 

Florence 

Florence 

Fort  Chaffee 

Fort  Chaffee 


Tucson. 
Tucson. 


Tucson  

Davis-Monthan  AFB .. 
Luke  Air  Force  Base . 
Luke  Air  Force  Base . 
Fort  Huachuca 


Fort  Huachuca.. 

Yuma 

Yuma 


Silver  Bell.. 


Congress.. 


Oateland.. 


Dome , 

Kingman.. 


State 


AK 
AK 
AK 
AK 
AL 
AL 
AL 
AL 

AL 

AL 

AL 

AL 

AL 

AL 

AR 

AR 

AZ 
AZ 

AZ 
AZ 
AZ 
AZ 
AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 
AZ 
AZ 

AZ 

AZ 


Zip  code 


99619 
99619- 
99500 
99506 
36401 
36401 
35976 
35976 

35660 

35660 

35660 

35660 

35660 

35660 

72905 

72905 

85734 
85734 

85707 
85707 
85309 
85309 
85613 

85613 

85364 

85364 

65658 

85658 

85442 

65332 

86321 

86321 

85333 

85333 

85369 
85364 
86401 

86401 

85501 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


UMI 
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Corrections  to  Docket  Listing— Continued 

(Coda  20] 


Agency 


C— Interior. .. 

O— Interior .. 

C — Interior... 

O — Interior .. 

C — Interior... 

O— Interior . 
C — Interior.. 
O — Interior 

C— Interior.. 

C— Interior.. 
C— Interior.. 
O — Interior . 

C — Intenor.. 

O— Interwr . 


O— Navy 

C— Navy 

O — Air  Force.. 
C — Air  Force.. 

O — Air  Force.. 
C— Air  Force.. 
O— Air  Force.. 
C — Air  Force.. 
O — Air  Force.. 
C — Air  Force.. 


O — Army 

C— ArTiTy.„.. 
O — Army 


C — Army 

O— Defense  ... 


0— Defense. 


FsaMty  name 


BLVMnspiration  Con. 

Copper — Oxhide 

Area. 
BLM-lnspiration  Con. 

Copper— Insptr 

Area. 
BLM-lnspiration  Con. 

Copper— Inspir 

Area. 
BLM-Kennecott 

Minerals  Co.  Mines 

Pit. 
BLM-Kennecott 

Minerals  Co  Mines 

Pit. 
BLM-Lake  Havasu 

San.  District. 
BLM-Lalte  Havasu 

San.  Distnct. 
BLM-Ranchers  Expio 

&  Dev  Corp. 

Bluebird. 
BLM-Ranchers  ExpIo 

&  Dev  Corp. 

Bluebird  Mne. 

BLM-Roll  Landfill 

BLM-Roll  Landfill 

BLM-Zonia  Copper 

Mine. 
BLM-Zonia  Copper 

Mine. 
Yuma  Desalting  Pit 


Facility  address 


City 


C— Intenor Yuma  Desalting  Pit 


Maririe  Corps  Air 
Station,  Yuma. 

Marine  Corps  Air 
Station,  Yuma. 

Air  Force  Plant  42.. 


O— Energy. 


C— Energy 

O— General  Services 

Admin. 
C — Generai  Services 

Admin. 


Air  Force  Plant  42 

(Rockwell 

International). 
George  Air  Force 

Base. 
George  Air  Force 

Base. 
Norton  Air  Force 

Base. 
Norton  Air  Force 

Base. 
Sunnyvale  Air  Force 

Station. 
Camp  Parks 

Communication 

Annex. 
Oakland  Army  Base... 
Oakland  Army  Base... 
Rivertiank  Army 

Ammunition  Depot 
Riverbank  Aimy 

AiTiniuriitx>n. 
DetanseFual  Supply 

Center  Ozoi. 
Oetansa  Fuel  Supply 

Center  Ozol. 
Energy  Technology 

Engineering  Caritor. 
Enaroy  Technotogy 

Enginaering  Center. 
GSA  Federal  Building 

GSA  Ptiilip  Burton 
Federal  Buikling. 


T1NR15SES2.  5,  13, 
15,  18. 


T1NR4ES2,  7.  9 


T1NR4ES2,  7.  9.. 


T2SR13ESEC36. 


T2SR13ESEC36... 


T14NR20WSEC13, 

14. 
T14NR20WSEC13,14 

T1NR14ESEC35,  36... 


T1NR124ESEC35.36. 


T7SR17WSEC34 

T17SR17WSEC34 

T11NR4WSEC12,  13, 

14. 
T11NR4VVSEC12.  13, 

14  Star  Rt. 
7301  Calle  Agua 

Salado. 
7301  Calle  Agua 

Salado. 
Ave  3-E 


4  Mi  W  of  Inspiration . 


Inspirstkin 


Lake  Havasu . 


Ave  3-E.. 


20th  Street  A  Aves. 

DAM. 
20th  Street  ft  E 

Aves.  D  &  M. 


331  CSG/DE... 
331  CSG/DE.... 
63ABG/DE..-.„, 
63ABNG/DE-.. 
6594  ABS/CC . 
6504  ABS/CC. 


Bklg-1  Alaska  St . 
Bklg-1  Alaska  St. 
5300  Claus  Rd  _.. 


SaOOOausfld 

Carquiriez  Scenic 

Drive. 
Carquinez  Scenic 

Drive. 
Wooteey  Canyon 


Kirkland .... 

Yuma 

Yuma 

Yuma 

Yuma 

Palmdale.. 
Palmdale. 


Vkitorville 

George  AFB . 
Norton  AFB... 
Norton  AFB... 

Sunnyvale 

Pleasanton.... 


Oakland..-.. 

Oakland 

Riveriyook. 


Santa  SusanaMtn.. 

450  Golden  Gate 

Avenue. 
450  Goklan  Gate 

Avenue. 


Riveibank..- 

Martinez - 

Marbrtez- 

Ventura  County 

Chatsworth  County.. 

San  Frartciaco ..- 

San  Francisco 


AZ 

AZ 

AZ 

AZ 

AZ 

AZ 
AZ 
AZ 

AZ 

AZ 

AZ 
AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


State        Zip  code 


RCRA 
3005 


85501 

85532 

85532 

85273 

85273 

86403 
66403 
85501 

85501 


85343 
85343 
86332 


86332  

85364  

85364  X 


85364 
85364 
93550 
93550 

92392 
92392 
92409 
92409 
94088 
94068 

94626 

94626 

95367-0678 

95367-0678 

94533 

94553 

9dOC3 

93063 

94102 

94102 


RCRA   nCRA 
3010    3016 


CERCLA 
103 
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[Code  20] 


AgerKy 


O— Intenor . 

C— Interior 

O— NASA  .. 
C— NASA ... 

O— Navy 

C— Navy 

O — Navy 

C— Navy 


Facility  name 


O— Navy.. 

C— Navy .. 

O— Navy.. 
C— Navy.. 
O— Navy.. 

C— Navy.. 

1 

O — Navy.. 


C— Navy 

I 

O — Navy 

C— Energy. 

O — Navy 

C— Navy 

O— Navy 

C — Navy 

O— Navy 

C— Navy 

O — Navy 

C— Navy 

O — Navy 

C— Navy 


O — Navy. 

C— Navy. 

O— Navy. 
C— Navy . 


BLM— Shell  Oil  Co. 

of  California  Gore 

B 
BLM— Shell  Oil  Co 

of  California  Gore 

B. 
H.L.  Dryden  Flight 

Research  Facility 
H.L.  Dryden  Flight 

Research  Facility 
Marine  Corps  Air 

Station,  El  Toro. 
Marine  Corps  Air 

Station.  El  Toro. 
Marine  Corps  Air 

Station,  Tustun. 
Marine  Corps  Air 

Station.  Tustin- 

Helicopter. 
Marine  Corps 

Mountain  Warfare 

Training  Center. 
Manne  Corps 

Mountain  Warfare 

Training  Center. 
Naval  Air  Facility,  El 

Centro. 
Naval  Air  Facility,  El 

Centro. 
Naval  Air  Logistics 

Force.  Crows. 
Naval  Air  Logistics 

Force.  Crows 

Landing. 
Naval 

Communication 

Station,  Stockton. 
Naval 

Communication 

Station,  Stockton. 
Naval  Petroleum 

Reserve  #1. 
Naval  Petroleum 

Reserve  #1. 
Naval  Shipyard,  Mare 

Island. 
Naval  Shipyard,  Mare 

Island. 
Naval  Station,  San 

Diego. 
Naval  Station,  San 

Diego. 
Naval  Submarine 

Base,  San  Diego 
Naval  Submanne 

Base,  San  Diego. 
Naval  Supply  Center, 

Oakland 
Naval  Supply  Center, 

Oakland. 
Naval  Supply  Center, 

Point  Lome  Annex. 
Naval  Supply  Center, 

Point  Loma  Annex. 

Naval  Weeipons 

Station,  China 

Lake. 
Naval  Weapons 

Station,  China 

Lake 
Naval  Weapons 

Station,  Concord. 
Naval  Weapons 

Station,  Concord. 


Facility  address 


T31SR22ESEC21 


T31SR22ESEC21 


PO  Box  273 
PO  Box  273 


EEPB  Fac  Mgmt 

Dept. 
EEPB  Fac  Mgmt 

Dept 
USMC  Air  Station 

USMC  Air  Station.. 


City 


Taft. 


Taft. 


Edwards 

Edwards 
Santa  Ana 
Santa  Ana. 

Tustin 

Tustin 


Pickle  Meadows '  Bridgeport 


Pickle  Meadows 

Route  80 

Route  80 

Naif  Crows  Landing . 
Naif  Crows  Landing 


Rough  &  Ready 
Island 

Rough  &  Beady 
Island. 


Elk  Hills. 
Elk  Hills. 


W  End  Of 

Tennessee  St 
W.  End  Of 

Tennessee  St. 
Bldg  3275,  P.O  Box 

113. 
Bldg  3275,  P.O.  Box 

113. 
Naval  Station 


Naval  Station 

Building  545 
7th  &  Mantime 

Building  311  East 
7th  &  Mantime 

Building  311  East. 
NAVSUBSUPPFAC 

San  Diego 
NAVSUBSUPPFAC 

San  Diego  Bldg 

546. 
Code  2632 


Code  2632 


Port  Chicago  Hwy., 
Port  Chicago  Hwy. 


Bridgeport 


El  Centro 

El  Centro 

Crows  Landir>g . 
Crows  Landing 

Stockton  


Stockton. 


Tupman 

Tupman 

Vallejo 

Valleio 

San  Diego 
San  Diego.. 
San  Diego 
San  Diego. 

Oakland 

Oakland 

San  Diego. 
San  Diego.. 


China  Lake.. 


China  Lake.. 


Concord.. 
Concord.. 


State 


CA 

CA 

CA 
CA 
CA 
CA 
CA 
CA 

CA 

CA 

CA 
CA 
CA 
CA 

CA 

CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 

CA 

CA 
CA 


Zip  code 


93523-5000 
93523-5000 
92709 
92709 
92710-5001 
92710-5001 

92517 

93517 

92234 
92234 
95313 
95313 

95203 

95203 

93276 
93276 
94592 
94592 
92136 
92136 


94623 
94623 
92152 
92152 

93555 

93555 

94520 
94520 


RCRA 
3005 


RCRA 
3010 


RCRA  i  CERCLA 
3016  I    103 


X 
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Corrections  to  Docket  Listing— Continued 

[Code  20] 


Agency 


Facility  name 


O— Navy.. 


C— Navy . 


O — Navy 

C— Navy 

O — Transportation.. 
C — Transportation .. 

O— Transportation.. 
C — Transportation .. 

O — Transportation. 
C — Transportation . . 


O — Air  Force.. 
C — Air  Force.. 


O — Army 

C — Army 

O — Energy . 
C— Energy.. 
O— EAP 


C— EPA 


O — Interior 
C — Interior.. 
O—  Interior . 
C — Interior.. 
O — Interiof  . 
C— Interior 
O — Interior . 

C — Interior.. 

O — Energy 

$;— Energy.. 


O— Navy 

C— Navy 

O — Treasury.. 

C— Treasury.. 


Nav  Weapons 

Station,  Seal 

Beach-Fallbrooh. 
Nav  Weapons 

Station.  Seal 

Beacti-Fallbrook. 
Pacific  Missile  Test 

Center.  Pont  Mugu. 
Pacific  Missile  Test 

Center.  Pomt  Mugu. 
T«ve<fth  Coast  Guard. 

District  FLP. 
US  Coast  Guard 

Support  Center. 

Alameda. 
US  Coast  Guard 

Base. 
US  Coast  Guard 

Base,  San 

Francisco. 
USCG  Base  Terminal 

Island. 
US  Coast  Guard 

Support  Center. 

San  Pedro. 
Air  Force  Plant  Pjks... 
Air  Force  Plant  Pjks 

Property. 
Ft  Carson— US 

Army. 
Ft.  Carson— US. 

Army. 
Solar  Energy 

Research  Inst 
Sdar  Energy 

Research. 
US  EPA-Nafl 

Enforcement  Invest 

Cfr.. 
National  Enforcement 

Investigation 

Center 
BLM-Orchard  Mesa 

Landfill. 
BLM-Orchard  Mesa 

Undfill. 
BLM-PlacerviKe  Tram 

Site. 
BLM-PlacerviMe  Tram 

Site. 
BLM-Sawpit  Tram 

Site. 
BLM-Sawpit  Tram 

Site  (Ore  Storage) 
US  Bureau  ot  Rec  - 

Engineering  Lab/ 

WtrSPwr  Resrces 
US  Bureau  of  Rec- 

Engineenng  & 

Research  Center 
Knolls  Atomic  Power 

Latx5ratory  Windsor 

Site. 
US  DOE  Knolls 

Atomic  Power 

Laboratory  Windsor 

Site 
Naval  Underwater 
Systems  Center 
Naval  Underwater 
Systems  Center 
US  Bureau  of 
Engraving  & 
Printing. 
US  Bureau  of 
Engraving  & 
Printing 


Facility  address 


600  Fallbarook  W/ 

Ammunition  Rd 

600  Fallbrook  W/ 
Ammunition  Rd. 


City 


State 


Fallbrook . 


Fallbrook . 


Coast  Guard, 

Government  Island. 
Coast  Guard, 

Government  Island. 

Yert^a  Buena  Island... 
Verba  Buena  Island... 


1801  Seaside  Ave. 
1801  Seaside  Ave. 


Point  Mugu.. 
Point  Mugu.. 

Alameda 

Alameda 


San  Francisco . 
San  Francisco . 

San  Pedro 

San  Pedro 


12250  S.  Hwy  75. 
12250  S.  Hwy  75 


DFAE  BIdg.  304, 
AFZC-FE-EQ. 

DFAE  BIdg.  304. 
AFZC-FE-EQ. 

1617  Cole  Blvd.. 


1617  Cole  Blvd 
DFC 


DFC. 


Waterton . 
Waterton . 


FL  Carson., 
Ft.  Carson. 

Golden 

Golden 

Denver 


Denver  . 


T2SR1ESEC4.  5 


T2SR1ESEC4,  5  Hwy 

5  -SW  of  29%  RD 

T44NR11WSEC35 


T44NR11WSEC35 

HWY  62 
T43NR10WSEC18. 


T43NR10WSEC18 

Denver  Federal 
Center.  BIdg.  56 

Denver  Federal 
i      Center,  BIdg   56 

Prospect  Hill  Road... 


Grand  JurKtion.. 
Grand  Junction.. 

Placerville 

Placervitle 


Saw  Pit. 
Denver  . 

Denver  . 


Prospect  Hill  Road 


New  London 

LatJoratory 
New  London 

Laboratory 
14th  &  C  Sts  SW. 


14tti4C  StsSW. 


Windsor.. 

Windsor.. 


New  London 
f^tew  London. 
Washington... 


Washington  . 


CA 

CA 

CA 
CA 
CA 
CA 

CA 
CA 

CA 
CA 

CO 

CO 

tX3 
CO 
CO 
CO 
CO 

CO 

CO 
CO 
CO 
CO 
CO 
CO 
CO 

CO 

CT 

CT 

CT 
CT 
CD 

CO 


Zip  code 


RCRA 
3005 


RCRA 
3010 


92028! 


92028 


93042 
94501 
94501 

94130 
94130 

90731 
90731 

80120 
80120 

80913 

80913 

80401 

80401 

80225 

80225 

81506 
81506 


81430 


80225 
80225 
06095 
06095 

06302 
06320 
20228 

20228 


RCRA 
3016 


CERCLA 
103 


Corrections  to  Docket  Listing— Continued 

ICodeZDI 


Agency 


O— Corpt  of  Engineers, 

Civil. 
C — Corps  of  Engineers, 

Civil 
O— Air  Force _ 


C — Air  Force.. 

O— Air  Force.. 
C — Air  Force.. 
O— Air  Force.. 
C— Air  Force.. 
O — Air  Force.. 

C— Air  Force.. 

O — Air  Force.. 

C — Air  Force.. 

O — Air  Force.. 

C — Air  Force.. 

O — Air  Force.. 

C— Air  Force.. 

O— Army 

C — Army 

O— Energy 

I 
C— Energy 

O— EPA 

C— EPA 

O— NASA 

C— NASA 

O — Navy 

C— Navy 

O — Navy 

C— Navy 

O — Navy 

C— Navy , 

O— Navy 


C— Navy..._ 

O— Navy 

C— Navy 

O— Transportation . . 
C— Transportation .. 

O— Air  Force 

C — Air  Force 


Facility  name 


USA-COE  Canal 

Site. 
USA-COE  Canal 

Site. 
Avon  Park  AFB 


Avon  Parti  AFB . 


Cape  Canaveral 

Cape  Canaveral 

Eglin  AFB 

Eglin  AFB 

Homestead  Air  Force 

Base. 
Homestead  Air  Force 

Base 
MacCMI  Air  Force 

Base. 
MacDill  Air  Force 

Base. 
Patrick  Air  Force 

Base 
Patrick  Air'  Force 

Base. 
Tyndall  Air  Force 

Base. 
Tyndall  Air  Force 

Base. 
USA  AMSA  530/ 

Tampa. 
USA  AMSA  53G/ 

Tampa. 
US  Department  of 

Energy — Pinellas 

Plant. 
US  Department  of 

Energy— Penellas 

Plant. 
US  EPA/ Research 

Laboratory. 
Environmental 

Research  Facility. 
Kennedy  Space 

Center. 
Kennedy  Space 

Center. 
Naval  Air  Sta, 

Jacksonvitte. 
Naval  Air  Sta. 

Jacksonville. 
Naval  Air  Station, 

Cecil  Field. 
Naval  Air  Station, 

Cecil  Field. 
Naval  Air  Station, 

Key  West. 
Naval  Air  Station. 

Key  West 
Naval  Coastal 

Systems  Ctr, 

Panama  City. 
Naval  Coastal 

Systems  Ctr, 

Panama  City. 
Naval  Station 

Mayport. 
Naval  Station 

Mayport. 
USCG  Base,  Miami 

Beach. 
USCG  Base,  Miami 

Beach. 
Moody  Air  Force 

Base/GA  TAC 
Moody  Air  Force 

Base/GA  TAC. 


Fadity  address 


Main  St.  North  St 

Georges. 
Main  St.  North  St 

Georges. 
56  Combat  Support 

Group/DE. 
56  Combat  Support 

Group/DE. 

6550  ABWDER 

6550  ABW/DER 

ADTC/CCN..._ 

ADTC/CCN 


City 


Newcaatla 

Newcastle-... 

MacOiM  AFB.. 

MacDai  AFB.. 

Patrick  AFB... 
Patrick  AFB... 

Eglin  AFB 

Egfin  AFB. 


31  CSG/DE i  Homestead  AFB  . 


31  CSG/DE . 


56  Combat  Support 

Group/DE. 
56  Comtjat  Support 

Group/DE. 
Base  Civil  Engineer... 

Base  Ovil  Engineer ... 

4756  ABG/DE 

325CSB/DE 

4823  N  Hubert  Ave... 

4823  N  Hubert  Ave  ... 

7887  Bryan  Dairy  Rd. 


7887  Bryan  Dairy  Rd... 


Sabin  Island.. 


Sabin  Island.. 


NASA  Mail  Code  DE- 
EMS. 

NASA  Mail  Code  DF- 
EMS. 

Code  184  Public  Wks 
Dept  Box  5 

Code  184  Pubic  Wks 
Dept  Box  5. 

103rd  St.  & 
Normandy  Blvd., 

103rd  St.  & 
Normandy  Blvd.. 

Naval  Air  Station 


Naval  Air  Station. 
Code6310MC 


Homestead  AFB . 

MacOill  AFB 

MacDHl  AFB 

Patrick  AFB 

Patnck  AFB 

Tyndall  AFB 

TyndaH  AFB 

Tampa 

Tampa 

Largo -.... 

Largo 

Gult  Breeze 

Gulf  Breeze 


Kennedy  Space 

Center. 
Kennedy  Space 

Center. 
Jacksonville 


Code63iOMC. 


PO  Box  265  Naval 

Station. 
PO  Box  265  Naval 

Station 
100  MacArttiur  Cswy... 

100  MacArthur  Cswy.. 

347  CSG/DE 

347  CSG/DE 


Jacksonville... 
Jacksonville ... 
Jacksonville ... 

Key  West 

Key  West 

Panama  City.. 

Panama  City .. 

Mayport 

Mayport 

Miami  Beach.. 
Miami  Beach.. 
Moody  AFB  ... 
Moody  AFB... 


Stat* 


E 

OE 

FL 

FL 

FL 
FL 
FL 
FL 
FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 

FL 

FL 
FL 
FL 
FL 
GA 
GA 


Zip  code 


19733 

19733 

33608 

33608 

32325 
32925 
32542 
32542 
33039 

33039 

33608 

33608 

32925 

32925 

32403 

32403 

33614 

33614 

34294 

34294 

32561 
32561 
328S9 
32880 
32212 
32212 
32215 
32215 
33042 
33042 
32407 

32407 

32228 
32228 
33139 
33139 
31669 
31669 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


X 
X 
X 
X 


X 
X 


X 

X 


X 
X 
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Agency 


O— Ah  Force 
C — Aif  Force 
O — Air  Force. 
C — Air  Force 


O — Army.. 
C — Army. 
O — Army.. 
C — Army.. 
O — Army 

C — Army 

O — Army  . 

C — Army .. 

O— Navy.. 

C— Nav>  . 

O — Navy.. 
C— Navy .. 
O— Navy. 
C— Navy 
O— Navy 
C— Navy 


O— Navy 

C— Navy 

O — Air  Force.. 

C — Air  Force.. 

O — Interior 


C — Interior.. 


O— Navy 


C— Navy . 


O— Navy.. 
C— Navy  , 


O— Navy.. 


Corrections  to  Docket  Listing— Continued 

[Code  20] 


Robins  Air  Force 

Base 
Robins  Air  Force 

Base 
USAF  Plant  No  6 

LocKheed. 
USAF  Plant  No  6 

Lockheed 
USA  Fort  Benning 

USA  Fort  Benning 

USA  Fori  Gillem 

USA  Fori  GHIem 

USA  Fort  Gordon  & 

HO  USA  Signal  Or 
USA  Fori  Gordon  & 

HO  USA  Signal  Or 
USA  Fori  Stewart 

USA  Fort  Stewan 

Manne  Corps 

Logistics  Base. 

Albany 
Marine  Corps 

Logistics  Base. 

Albany 
Naval  Submarine 

Base,  Kings  Bay 
Naval  Submanne 

Base,  Kings  Bay 
Apra  Harbor  Naval 

Complex 
Apra  Hartxx  Naval 

Complex 
Naval  Air  Station 

Agana 
Naval  Air  Station 

Agana 
Naval  Station.  Guam  . 
Naval  Station,  Guam 
Johnston  Atoll  Nat  1 

Wildlife  Refuge, 
Johnston  Atoll  Natl 

Wildlife  Refuge 
Howlano  Island 

National  Wildlife 

Refuge 
Howland  Island 

National  Wildlife 

Refuge 
Kaneohe  Bay  Marine 

Corps  Air  Station 

Kaneohe  Bay  Marine 
Corps  Air  Station 

Naval  Magazine 

Lualuaiei. 
Naval  Magazine 

Luaiualei 


Naval  Shipyard,  Pearl 
Hartjor 

C— Navy Naval  Shipyard.  Pearl 

Harbor 

O— Navy Pacific  Missile  Range 

!      Facility 

C — Navy '  Pacific  Missile  Range 

Facility 

O—  Navy !  Pearl  Harbor  Navy 

I      Public  Works  Ctr, 

C— Navy i  Pearl  Hartxjr  Navy 

i      Public  Works  Ctr 

O — Army Iowa  Army 

Ammunition  Plant 

C — Army i  Iowa  Army 

I      Ammunition  Plant 


Facility  name 


Facility  address 


City 


2653  CES/DE 

2853CES/DE.  . 
86  S  Cobb  Drive . 
86  S  Cobb  Drive . 


Robins  Air  Force 

Base. 
Robins  Air  Force 

Base. 
Marietta 


Marietta . 


GA  Hwy  1  &  US  27  ..    Fori  Benning 
GA.  Hwy  1  4  US  27  ..„;  Fort  Benning  . 


Attn  AFZK-EH-C. 
Attn  AF2K-EH-C . 
ATZHFE  EC 


ATZHFE  EC. 


24th  Infantry  Div 
AFZP-DEN-E 

24th  Infantry  Div 
AFZP-DEN-E. 

Fleming  Rd 


Fleming  Rd . 


GA  State  Hwy  Spur. 
GA  State  Hwy  Spur . 
Apra  Hart)or  Naval... 


Apra  Harbor  Naval 
Complex. 


Navy  Public  Wks  Ctr . 
Navy  Public  Wks  Ctr.. 
PO.  Box  50167 


Forest  Park . 
Forest  Park... 
Fort  Gordon.. 

Fort  Gordon.. 

Fort  Stewart.. 

Fort  Stewart 

Albany 


Albany. 


Kings  Bay 
Kings  Bay.. 

Piti 

PItl 

Agana 

Agana 


PO  Box  50167.. 
P  O  Box  50167.. 


Agana 

Agana 

Honolulu.. 

Honolulu.. 

Honolulu.. 


P  O  Box  50167 Honolulu 


MCAS  Kaneohe 

Base  Moakapu 

Penin 
MCAS  Kaneohe 

Base  Moakapu 

Penin. 


Naval  Magazine 

Demilitarization 
Furnace. 


Pacific  Missile  Range 

Facility. 
Pacific  Missile  Range 

Facility. 
Naval  Station  Area 


Naval  Station  Area  . 

Hwy  79  Off 
I      Middletown  Road 

Hwy  79  Off 
i     Middletown  Road 


Kaneohe  Bay  . 

Karteohe  Bay.. 

Westloch 

Westloch 

Peart  Harbor... 
Pearl  Harbor.. 

Kekaha 

Kekaha 

Peari  Harbor  . 
Pearl  Harbor .. 
Middletown  . 
Middletown 


State 


GA 

GA 

GA 

GA 

GA 
GA 
GA 
GA 
GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GU 

GU 

GU 

GU 

GU 
GU 
HI 

HI 

HI 

HI 

HI 

HI 

HI 
HI 

HI 
HI 
HI 
HI 
HI 
HI 
lA 
lA 


Zip  code 


RCRA 
3005 


31096! 

31098  I  X 

30063 

30063 


31905 
31905 
30330 
30330 
30905 

30905 

31314 

31314 

31704 

31704 

31547 

31547 

96630 

96630 

96637 

96637  X 

96630  X 
96630  X 

96850  


96850 


96863 

96663  X 

96860  X 
96860  X 

968601  X 

! 

96860 :  X 

I 
96752  i  X 

96752  I  X 

96860 [  X 

1 

96860  '  X 


52636 
52636 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


Agency 


O — Agriculture . 

C — Agriculture . 

O — Air  Force.... 
C — Air  Force.... 
O — Energy 


C— Energy  . 

O— Interior . 
C— litenof 
O — Interior. 
O— Interior  . 
O — Interior 
C — Interior  . 
O — Interior . 

C — Interior.. 


O— Air  Force.. 
C— Air  Force.. 
O — Army 


C— Army 

O— EPA  . 
C— EPA  .. 


O — Air  Force.. 
C — Air  Force.. 
O — Army 


C— Army 

D — Army 

C — Army  


O — Army.. 
C— Army.. 
O — Army.. 

C— Army.. 

O — Army 

C— Army 

O— Army. 

C— Army 


O— Army 

C— Army  .... 
O— Energy  . 

C— Energy. 

O— Navy 


CORRECTIONS  TO  DOCKET  LISTING — Continued 

[Code  20] 


Facility  name 


Facility  address 


City 


USDA  FS  Clayton 

Creek  Dump 
Cleamvater  Natioriai 

Forest 
Mountain  Home  AFB 
Mountain  Home  AFB 
USDOE  Idaho  Nafi 

Engineering  Lab 
USDOE  Idaho  Natl 

Engirieer;ng  Lab 
BLMChampagne 

Creek  Mine 
BLM-Champaigne 

Creek  Mine 
BLM  Shoshone  (Glen 

Cave) 
BLM  Shoshone 

(Gwinn  Cave) 
BLMDelmar  Silver 

Mine 
BLM-Delamar  Silver 

Mine 
BLM-Owyhee  Co 

Marsing  /  Homedale 

Lf 
BLM-Owyhee  Co 

Marsing/  Homedale 

Lf 
Chanute  Air  Force 

Base 
Chanute  Air  Force 

Base 
Joiiet  Army  Ammo 

Plant  Uniroyal  Mfg 

Area 
Joliet  Army 

Ammunition  FMant. 

US  EPA  Central 

Regional  Lab 
Region  5. 

Environmental 

Services  Division 

Latx>ratory, 

McConnell  AFB 

McGonnell  AFB 

Combined  Arms  Cnt. 

&  Ft.  Leavenworth 
Combined  Arms  Cnt. 

&  Ft.  Leavenworth 
Ft  Ritey  1st  Infantry 

Oiv(M>. 
Ft  Riley  1st  infantry 

Div  (M). 

Kansas  AAP 

Kansas  AAP 

Suoftower  Army 

Ammunition  Plant 
Sunflower  Army 

Ammunition  Plant 
Lexington-Bluegrass 

Army  Depot. 
Lexington-Bluegrass 

Army  Depot 
USA  ARMC  &  Fori 

Knox 
USA  ARMC  &  Fori 

Knox 

Fort  CambeN 

Fort  Camlsell 

US  DOE  Paducah 

Gas  Diffusion  Pit 
US  DOE  Paducah 

Gas  Diffusion  Pit 
Naval  Ordinance 

Station,  Louisville 


T  39  N.  R  11E.  SEC 

21 
T39N,  R  HE,  SEC 

21, 
366CSG'De 
366  CSG  DE 
AEC  Testing 

Reservation. 
US  Hwy  ?0'26,  40  mi 

west  of  Idaho  Falls 
T3N  R24WSEC15 


Headquarters 
Headquarie'S 


State 


Zip  code 


ID 
10 


T3N  R24ESEC15 

T4S  R17E  S14 

T4SR17ES14        . 

T.15sS.R35E 

T15S.R35E 

T2NR5WSEC8    .  .. 


Mountain  Home ID 

Mountain  Home  AFB...i  ID 
Scoviite 1  ID 


10 
ID 
ID 

ID 
ID 
K> 
ID 


Grouse 

Grouse 

Shoshone.. 
Sfvjsfiooe.. 


Johnson  Rd  T4N 
R5W  S32  SW  V. 

3345  ABG/DE 

3345  ABG/DE 


Marsing-Homedale 


I 

6  Miles  S  d  Elwood  I 

Off  Rte  53.  Will  ! 

County  I 
6  Miles  S.  of  Elwood 

Off  Rte  53,  Will  I 

County  j 

536  S  Clark  Street,  I 

10th  Floor  I 

536  S  Clark  Street,  ' 

10th  Floor 


384CSG/DE I 

384  CSG/DE  2801 i 

Ft.  Leavenworth  I 

Reservation. 
Ft  Leavenworth 

Reservation.  j 

Oickmon  Ave I 

Dickman  Ave 


Rantoul 
Rantoul  . 
Joliet 


Joliet., 


Chicago, 
Chicago 


Wichita 

Wichita 

Leavenworth., 

Leavenv»or1h 

Junction  City 

Junction  City. 


3  Miles  East  of  Town 
3  MHes  East  of  Town 
103  Rd  St  South  of 

Desoto. 
103  Rd  St  South  of 

Desoto 
Haley  Rd 


Haley  Rd 
Hwy  31  W. 
Hwy  31  W. 


AFZB-FE-ECE 
AFZB-FE-ECE 
POBox  1410  .. 


Parsons,., 
Parsons... 
Desoto 


Desoto 

Lexington .. 
Lexington  „ 
Fort  Knox., 
Fort  Knox. 


PO  Box  1410  . 


Southside  Dr.  MDS 
42 


Fort  Camptiell 
Fort  Campbell.. 
Paducah 


Paducjih.. 
Louisville . 


ID 

H. 
IL 
IL 

IL 

IL 
H. 

KS 

KS 
KS 

KS 

KS 

KS 

KS 
KS 
KS 

KS 

KY 

KY 

KY 

KY 

KY 
KY 
KY 

KY 

KY 


83534 

83534 

83648 
83648 
B3401 

83401 

83242 

83242 

B33S2 

B3352 


63639 


RCRA 
3005 


61858  X 
618681  X 

60634  


60634 

60605 
60605 


67221 ,  X 
67221  '  X 
66027;  X 

66027  X 

664421  X 

664421  X 

67357  j  X 
67357 :  X 
66018  X 

66018 

40511 

40511 

40121 

40121 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


42223  I 
42223  X 
42001 

42001 

40214 


X 

X 

X 
X 
X 

X 

X 

X 

X 

X 

X 

X 

X 


X 
X 
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Corrections  to  Docket  Listing— Continued 

[Code  20] 


Agency 


0— Navy 

O — Air  Fofce.. 
C — Aif  Fofce.. 
O — Aif  Force.. 
C — Air  Force  . 
O — Air  Force.. 
C— Ajf  Force.. 

O— Army 

C — Army 

O— NASA 

C— NASA 

O— Navy 

C— Navy 

O— Air  Force . 
C — Air  Force.. 

0— Army 

C — Army 

O — Army 


C — Army.. 

O — Army.. 

C — Army.. 

O — Army.. 
C— Army.. 


Facility  name 


O — Intenor. 
C — Interior.. 


O — Navy 

C— Navy 

O — Transportation.. 

C — Transportation . . 

O— Transportation 
C— Transportation . . 
O— Agriculture 


C—  Agnculture.. 


O— Defense. 
O— Defense. 
O— Navy 


Naval  Ordinance 

Station.  Louisville 
Columbus  Air  Force 

Base. 
Columbus  Air  Force 

Base. 
Barksdale  Air  Force 

Base. 
Barksdale  Air  Force 

Base. 
England  Air  Force 

Base. 
England  Air  Force 

Base. 
lUS  Army  Fort  Polk 

arKJ  Peason  Ridge 
lUS  Army  Fort  Polk 

and  Peason  Ridge. 
NASA— Martin 

Marietta  Aerospace 
NASA— Martin 

Marietta  Aerospace 
Naval  Air  Station, 

New  Orleans. 
Naval  Air  Station, 

New  Orleans 
Hascom  Air  Force 

Base. 
Hascom  Air  Force 

Base 
US  Army  Fort 

Devens. 
US  Army  Fort 

Devens 
US  Army  Rescarcfi 

Devel  and 

Engineering  Ctr. 
US  Army  Research 

Devel  and 

Engineering  Ctr . 
USW  Army  Fort 

Devens  Sudbury, 

Anex 
USW  Army  Natick 

R&D  Labs, 

Sudbuiy.  Anx. 
US  Army  Mails  Tech 

Lab 
US  Army  Matis  and 

Mech  Res  Ctr 
Cape  Cod  Seashore  .. 
Cape  Cod 

Seashore — Camp 

Wellfleet. 
USN  NAS  S 

Weymouth. 
Naval  Air  Station 

South  Weymoutti 
Coast  Guard,  S. 

Weymouth  Bouy 

Det 
Coast  Guard,  S 

Weymouth  Bouy 

Depot. 
USCG  Base,  Woods 

Hole. 
USCG  Base.  Woods 

Hole 
FDA— Beltsville 

Agnculfural  Res 

Ctr 
Beltsville  Agncultural 

Res.  Ctr 
NSA  (FANX  I,  II.  111.^.. 
NSA(FANX  I,  II,  III)   . 
David  W  Taylor  Naval 
R&D  Yard. 


Facility  address 


SouthskJe  Dr.  MDS 
42 

14  ABG/DE 


t4  ABG/DE. 

2CSG/CC 

2CSG/CC 

23CSG/DE. 
23  CSG/DE . 


HO.  5tt)  Infantry  Div. 

&  Fort  Polk. 
HO.  5th  Infantry  Div. 

&  Fort  Polk. 
13800  Old  Gentilly 

Road. 
13800  Old  Gentilly 

Road. 
32  Belle  Chase  Hwy... 

32  Belle  Chase  Hwy... 

3245  ABG/CC 

3245  ABG/CC 

Buena  Vista  St 

Buena  Vista  St 

Kansas  St 


Kansas  St . 


Hudson  Rd.. 

Hudson  Rd. 

Arsenal  St... 
Arsenal  St... 


aty 


Louisville 

Columbus  AFB . 
Columbus  AFB . 
Barksdale  AFB . 

Bossier  City 

Alexandria 

England  AFB .... 

Fort  Polk 

Fort  Polk 

New  Orleans 

New  Orleans 

Belle  Chase 

Belle  Chase 

Hanscom  AFB.. 

Bedford 

Ayer 

Ayer 

Natick 


Naticfc. 


Sudbury.. 


Sudbury. 


East  off  Route  8 . 
East  off  Route  8 . 


Watertown  . 

Watertown.. 

Well  Fleet... 
Well  Fleet. . 


NAS  S  Weymouth 
PWD  Code  72.3. 
Trotter  Road 


Trotter  Road. 


Little  HartxH  Road . 
Little  Hartxx  Road . 


Weymouth 

South  Weynnouth . 
Weymouth 


Falmouth. 
Falmoutti . 


Buildings  1321  &  204     Beltsville.. 
6ARL  Muirkirk  Rd.     I 


Buildings  1321  &  204 
BARC  Muirkirk  Rd. 

Elkridge  Landing  Rd  .. 

Elkridge  Landing  Rd  . 

Old  Severn  Rrver 
Bridge. 


BettsvHie.. 


Linthicum.. 
Linthicum.. 
Annapolis . 


State 


South  Weymouth MA 


KY 

MS 

MS 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 
MA 

MA 
MA 
MA 


MA 
MA 
MO 

MO 

MO 
MD 
MO 


Zip  code 


40214 
39701 
39701 
71110 
71110 
71311 
71311 
71459 
71459 
70129 
70129 
70037 
70037 
01731 
01731 
01433 
01433 
01760 

01760 

01776 

01776 

02172 

02172 

02667 
02667 

02190 
02190 
02190 

02190 

02543 
02543 
20705 

20705 

21090 
21090 
21402 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


Agency 


C— Navy.. 
O— Navy.. 

C— Navy.. 

O— Navy.. 
C— Navy.. 
O— Navy.. 
C— Navy.. 
O— Navy.. 
C— Navy.. 


O— Oetanse. 
C— OatoftM. 

O— OaleriM. 
C— OatanM. 


0-Mavy.. 
C-N»ry.. 


O — Air  Force.. 

C — Air  Force.. 

O — Air  Force.. 
C — Air  Force.. 
O — Army 


C — Army 

O— Defense.. 
C — Defense .. 
O — Defense.. 
C — Defense .. 
O — Energy ... 
C— Energy 


O— EPA. 
C— EPA. 


O-EPA. 


C— EPA. 
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O — Gerwral  Services 

Admin. 
C — General  Sennces 

Admin. 
O — General  Services 

Admin. 
C — General  Services 

Admin. 


CORRECTIONS  TO  DOCKET  LISTING— Continued 
[Code  20] 


Facility  name 


US  Naval  Station, 

Annapolis. 
Naval 

Communication 

Unit  Washington. 
Naval 

Communicatkxi 

Unit  Washington. 
Naval  Research  Lab 

Launch. 
US  Naval  Research 

Lab  Launch. 
NAVSUPPFAC 

Thurmont 
Naval  Support 

Facility  TTiurmont 
NSWC  White  Oak 


Naval  Systems 

Weaporw  Center 

White  Oak. 
Fuel  Support  Pt 

CascoBay. 
Defense  Fuel 

Support  Pt  Casco 

Bay. 
Fuel  Support  Pt 

Seanijsort 
Oatanaa  Fuel 

Support  Pt 

Saarsport 
USN  Naval 

Communicatx>ns 

Unit 
USN  Naval 

Communications 

Unit  Cutler. 
Rtehards  Gebaur 

AFB. 
Richards  Gebaur 

AFB. 

Whiteman  AFB 

WhitamanAFB 

St  Louis  Ordnance 

Plant 
St  Louis  Army 

Ammo  Plant. 
Defense  Mapping — 

FEE. 
Defense  Mapping— 

FEE. 
Defense  Mapping 

Agency— FEE. 
Defense  Mapping 

Agency— FEE. 
Weldon  Spring 

Chemical  Plant. 
Weldon  Spring 

Chemical  Plant 
US  EPA  Laboratory.. 
Region  7, 

Environmental 

Services  Diviskxi 

Laboratory. 
US  EPA  Mobile 

Incineration 

System. 
EPA  Mobile 

Incinerator. 
Federal  Center 


Federal  Center . 


General  Services 
Administration. 

Gerteral  Services 
Administration. 


Facility  address 


Otd  Severn  River 

Bridge. 
Dangerfiekj  & 

Common  Rd. 

Dangerfleld  & 
Common  Rd. 


Berry  Road. 
Berry  Road. 

Box  1000 

Box  1000 


10901  New 

Hampstiire  Ave. 
10901  New 

Hampshire  Ave. 

Rt  123  South 

Harpswell  Neck 
Rt  123  South 

Harpswell  Neck. 

Trundy  Road 


Trundy  Road  Box 
112. 


424  CSG/DE. 


424  CSG/DE. 


357  CSG/CC 

357  CSG/CC 

4300  Goodfelkjw 

Blvd. 
4300  Goodfellow 

Blvd.. 
3200  S.  Second 

Street. 
3200  S.  Second 

Street. 
8900  S.  Broadway . 

8900  S.  Broadway . 


St  Hyw  94  2  Mi  S  of 

US  40. 
St  Hwy  94  2  Mi  S  of 

US  40. 

25  Funston  Road 

25  Funston  Road 


SE  y«  NW  V*  NW  V4 
SEC  20. 

SE  V*  NW  y«  NW  V4 

SEC2a     . 
2306  East  Bannister 

Road. 
2306  East  Bannister 

Road. 
1S00  Bannister  Road . 

1500  Bannister  Road 


City 


Annapolis . 
Clinton 


WakJort 

Waldorf 

Thurmont 

Thurmont 

White  Oak 

Silver  Spring . 

Cumbertand .. 
Cumberland .. 


Searsport. 
Searsport. 

Cutler 


Cutler.. 


Belton. 
Belton.. 


Knotxx>ster . 
Knobnoster . 
St  Louis 


St  Louis., 
St  Louis.. 
St  Louis.. 
St  Louis.. 
St  Louis.. 


St.  Charles.. 


Kansas  City.. 
Kansas  City.. 


McDowell. 


Kansas  City.. 
Kansas  City.. 
Kansas  City.. 
Kansas  City.. 


State 


MD 
MD 

MO 

MO 
MD 
MD 
MD 
MD 
MD 

ME 
ME 

ME 

ME 

ME 

MO 

MO 

MO 
MO 
MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

KS 

MO 

KS 
MO 
MO 
MO 
MO 


Zip  code 


21402 
20735 

20735 


20601 
21786 
21788 
20903 
209003 

04079 
04079 

04974 
04974 

04626 

04626 

64030 

64030 

65305 
65336 
63120 

63120 

63118 

63118 

63118 

63118 

63301 

63301 

66115 
66115 

65769 

65769 
64131 
64131 
64131 
64131 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


X 
X 
X 
X 
X 

X 
X 

X 
X 


UMI 
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Corrections  to  Docket  Listing— Continued 

[Code  20] 


Agency 


O— Air  Fofce.. 
C— Air  Force  . 
O— Army 


C— Army.. 
O — Army.. 

C — Army.. 


O — Interior 

C — Intenor 

O— Interior 

C— Interior 

O — Intenor 

C— Interror 

O — Air  Force 
C— Air  Force 


O — Health  and  Human 

Services. 
C— Health  and  Human 

Services. 
O— Navy 


C— Navy . 


O— Navy 

C— Navy 

O— Navy 

C-Navy. 

O— Transportation.. 
C — Transportation .. 
O — Agriculture 


C— Agnculture . 


O — Air  Force.. 
O — Air  Force.. 
O — Interior 


C — Interior., 


O — Navy 

C— Navy 

O— Defense.. 

C— Defense.. 

O— Defense., 


Facility  name 


Keesler  AFB 

Keesler  AFB 

Mississippi  Army 

Ammo  Plant. 
Mississippi  Army 

Ammo  Plant. 
USA  Engr  Environ 

Lab  Waterways 

Exp  Sta.. 
USA  Engr  Environ 

t.ab  Waterways 

Exp  Sta.. 
BLM— Ermont  Mil! 

Tailings. 
BLM— Ermont  MUl 

Tailings. 
BLM— Thorium  Cily 

Waste  Dump. 
BLM— Thorium  City 

Waste  Dump. 
BLM— Tungsten  Mill 

Tailings. 
BLM— Tungsten  Mill 

Tailings. 
Seymour  Johnson  Air 

Force  Base, 
Seymour  Johnson  Air 

Force  Base 
Nat  Inst  of  Errviron. 

Health  Sci, 
Nat  Inst,  of  Environ, 

Health  Sa. 
Manne  Corps  Air 

Station,  Cherry 

PomL 
Marine  Corps  Air 

Station,  Cherry 

Point 
Marine  Corps  Air 

Station,  New  River. 
Marine  Corps  Air 

Station,  t^Jew  River 
Marine  Corps  Base, 

Camp  Lejeune. 
Marine  Corps  Base, 

Camp  Leieune. 
USCG  Support 

Center. 
USCG  Support 

Center. 
Roman  L.  Hnjska 

Meat  Animal 

Resource  Cntr 
Roman  L  Hruska 

Meat  Animal 

Resource  Cntr 
Offut  Air  Force  Base 
Ottut  Air  Force  Base 
McMurtry  Marsh 


Facility  address 


City 


3380  CES/DE 

3380  CES/DE 

BIdg  9101  NASA 

NSTL. 
BIdg  9101  NASA 

NSTL. 
PC  Box  631 


Keesler  AFB . 
Keesler  AFB . 


PO  Box  631 . 


T6SR11WSEC35... 
T6SR11WSEC35..., 
T10SR15WSEC21  , 


T10SR15WSEC21. 

22.  27,  28. 
T4WR9WSEC4,  5,  9.. 

T4WR9WSEC4,  5,  9  , 

4CSG/DE 

4CSG/DE 

S  on  Alexander  Dr 

S  on  Alexander  Dr 

NC  Hwy  101 


NC  Hwy  101 . 


Fire  Fighting  Training 

Pitt, 
Fire  Fighting  Training 

Pitt. 
NC  Hwy  24  &  US 

Hwy  16. 
1^  Hwy  24  A  US 

Hwy  16. 
Hwy  34  S/4  Mi.  S  of . 

Htff  34  S/4  Mi.  S  of 

Elizatieth  City. 
State  Spur  18D 


McMurtry  Marsh., 


IMval  Support 

Activity. 
Naval  &  Marine  Corp 

Reserve  Center. 
Defense  Fuel 

Support  Point 

Melville. 
Defense  Fuel 

Support  Point 

MeMle. 
US  Defense  Fuel 

Support  PL 

Newington. 


State  Spur  180. 


55CSG/CC 

55CSG/CC 

Sooth  Highway  6,  10 

Miles  East  of 

Hastings. 
Sooth  Highway  6,  10 

Miles  East  of 

Hastings. 
Fort  Omaha 


Fort  Omaha , 


Route  114. 


Route  114.. 


Patterson  Lane.. 


Bay  St.  Louis , 

Vicksburg 


Vicksburg 


MS 
MS 
MS 

MS 

MS 

MS 

MT 

MT 
MT 
MT 
MT 
MT 

Seymour  Johnson  Air     NC 

Force  Base, 
Seymour  Johnson  Air     NC 

Force  Base 
Research  Tri  Park i  NC 


Argents.. 


Grant . 


Glen, 


State 


Research  Triangle 

Park. 
Cherry  Point 


Cherry  Point.. 


Jacksonville 

Jacksonville 

Camp  Lejeune. 
Camp  Lejeune, 
Elizabeth  City... 
Elizabeth  City... 


Clay  Center.. 


Offutt  AFB.. 
Otfult  AFB.. 
Hastings 


Hastings . 


Omaha 

Omaha 

Portsmouth. 

Pcrtsmouth. 


Newington.. 


NC 
NC 

NC 

NC 

NC 
NC 
NC 
NC 
NC 
NE 

NE 


NE 
NE 
NE 


NE 

NE 
NE 
NH 

R« 

NH 


Zip  code 


39534 
39534 
39529 

39529 

39180 

39180 


59725 


59734 


59732 
27531 
27531 
27709 
27709 
28533 

28533 


28542 
28542 
27909 
27909 
66933 

66933 


68113 
68113 


68933 


68102 
02871 

02671 

03801 


RCRA 
3006 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 
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CORRECTIONS  TO  DOCKET  LISTING — Continued 

[Code  201 


Agency 


C — [defense 

I 
O — Army 

C — Army 


O — Energy . 
C— Energy.. 


O— General  Services 

Admin. 
C — General  Services 

Admin 
O — Intenor 


C — Interior.. 


O— Air  Force 
C— Air  Force,. 
O — Air  Force.. 
C — Air  Force.. 
O — Army 

I 

C — Army 


O — Army 

C — Army 

O— Energy .. 

C— Energy... 

O— Energy ., 

C— Energy.., 

O— Interior . 

C— Interior  .. 

O— Interior . 

C— Intenor.. 

O— Interior . 

C — InterxK.. 

O — Interior . 
C — Interior.. 


Facility  name 


Defense  Fuel 

Support  Pt 

Newington. 
US,  Army  Training 

Center  at  Ft  Dix, 
US,  Army  Training 

Center  &  Ft  Dix, 
WR  Grace  and  Co,,, 
Wayne  Interim 

Storage  Site  (WR 

Grace  and  Co), 
GSA  Supply  Depot .. 

GSA  Supply  Depot ,. 

Edwin  B,  Forsythe 

Nat'l  Wildlife 

Refuge, 
Edwin  B,  Forsythe 

Nat'l  Wildlife 

Refuge, 
Cannon  Air  Force 

Base, 
Cannon  Air  Force 

Base, 
Holloman  Air  Force 

Base. 
Holloman  Air  Force 

Base. 
US  Army— Fort 

WIngate  Depot 

Activity. 
US  Army— Fort 

Wingate  Depot 

Activity. 
US  Army— White 

Sands  Missile 

Range, 
US  Army— White 

Sands  Missile 

Range, 
US  DOE  Sandia 

National 

[.aboratones, 
US  DOE  Sandia 

National 

Laboratories. 
US  DOE  Tonopah 

Test  Range. 


US  DOE  Tonopah 

Test  Range 

(Sandia  Nat'l  Lab), 
BLM— International 

Materials  & 

Chemical. 
BLM— International 

Materials  & 

Chemical. 
BLM— Marattion  Oil 

Co.,  Indian  Basin 

Plant. 
BLM— Marathon  Oil 

Co.,  Indian  Basin 

Plant 
Monterey 

Construction 

Company. 
Monterey 

Construction 

Company. 
U  of  NM  Haz  Waste 

Storage  Facility. 
U  of  NM  Haz  Waste 

Storage  Facility. 


Facility  address 


Patterson  Lane.. 


Juliustown — Browns 

Mill  Road, 
Juliustown — Browns 

Mill  Road, 
868  Black  Oak  Ridge 


City 


State 


Newington NH 


Wrightstown 
Wnghtstown 


Pompton  Plains. 


868  Black  Oak  Ridge,.!  Wayne 


Belle  Mead  #  1  Route 

206. 
Belle  Mead  #1  RoDte 

206, 
700  West  Bay 

Avenue, 

700  West  Bay 
Avenue, 


275CSG/DE 
27  CSG/DE ... 
833CSG/DE, 


833  C^G/DE  US 

Hwy  70. 
10  Miles  East  of 

Gallup  on  1-10 

10  Miles  East  of 
Gallup  on  1-10 


Kirkland  AFB  East . 


Albuquerque 
Operations  Office 
PO  Box  5400. 

PO  Box  10359 


Roswell.. 


Roswell.. 


Not  Found  in  Region. 


Not  Found  in  Region , 


Highway  285,. 


12  Mi.  N  of  Carlsbad 
Off  Highway  285 


T23SR2ESEC23.. 
T23SR2ESEC23.. 


Belle  Mead 
Belle  Mead 
Barnegat 


Bamegat . 


Cannon  AFB 

Cannon  AFB 

Holloman  AFB., 
Holloman  AFB.. 
Gallup 


Gallup 


White  Sands 


Whue  Sands. 


AltMjquerque . 


Attmquerque . 


.Albuquerque . 


Tonopah.. 


Roswell.. 


Roswell.. 


Carlsbad., 


Carlsbad.. 


Las  Cruces.. 
LasCrucas.. 


NJ 

NJ 

NJ 
NJ 

NJ 
NJ 
NJ 

NJ 

NM 
NM 
NM 
NM 
NM 

NM 

NM 

NM 

NM 

NM 

NM 

NV 

NM 

NM 

NM 

NM 

NM 

NM 

NM 
NM 


Zip  code 


03801 

08562 

08562 

07444 
07444 

08502 
08502 
08005 

08005 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


881031  X 


88103 
88330 
88330 
87310 

87310 

88002 

88002 

67116 

87116 

87115 

89049 


88220 

88220 

88001 
88001 


CERCLA 
103 
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Agency 


O-NASA 


C— NASA . 


O — Veterans 
Administration. 

C— Veterans 
Administration 


O— Army  .... 
C— Army  .... 
O—Energy . 
C— Energy  . 


O—Energy  .. 

C— Energy  .. 

O — Interior .. 
C— Interior. .. 
O— Interior .. 
C— Interior... 
O— Interior . 
C — Interior.. 
O— Intenof . 
C— Interior.. 
O — Interior . 
C— Interior  . 

O— Interior . 
C— Interior.. 
O— Interior . 
C — Interior.. 

O — Interior . 

C— Interior.. 


O— Interior . 
C— Interior.. 
O— Navy 


C— Navy 

O — Agriculture 

C— Agriculture 

O— Air  Force 
C — Air  Force 
O— Air  Force 

C — Air  Force 

O — Army 


Corrections  to  Docket  Listing — Continued 

[Code  20] 


Facility  name 


NASA— JSC 

Whitesands  Test 

Facility 
NASA— JSC 

Whitesands  Test 

Facility 
Veterans 

Administration 

Hospital 
Veterans 

Administration 

Hospital 
Hawthorne  Army 

Ammunition  PiarX. 
HawttTorne  Army 

Ammunition  Plarit 
US  DOE  Nevada 

Test  Site. 
US  CX3E  Nevada 

Test  Site 

(Reynold's  Elect) 
US  DOE  Tonopah 

Test  Range. 

US  DOE  Tonopah 

Test  Range 

(Sandia  Natl  Lab). 
BLM-Antelope  Valley 

Pesticide. 
BLM-Antelope  Valley 

Pesticide  Site. 
BLM-Candelaria 

Partners  OMC. 
BLM-Candelaria 

Partners  OMC. 
BLM-Cortez  Joint 

Venture. 
BLM-Cortez  Joint 

Venture. 
BLM-IMCO  Services 

Inc 
BLMIMCO  Services 

Inc. 
BLM-Mound  Mineral, 

Argentum. 
BLM-Minerals 

Manage,  Argentum 

Mill 
BLM-West  Coast  Oil 

&  Gas  Corp. 
BLM-West  Coast  Oil 

&  Gas  Corp 
BLM-Western  States 

Minerals. 
BLM-Gold  Strike 

Mine 
Date  Street  Complex 
Date  Street  Complex 

(Boulder  City  Eng. 

Lab) 

Hope  Mine 

Mt  Hope  Mine 

Naval  Air  Station, 

Fallon. 
Naval  Air  Station, 

Fallon. 
Plum  Island  Animal 

Desease  Center 
Plum  Island  Animal 

Disease  Center. 
Air  Force  Plant  )C59. . 
Air  force  Plant  #59.. 
US  Air  Force  Plant 

#38. 
US  Air  Force  Plant 

#38. 
Fort  Drum  #8 


Facility  address 


Las  Cruces.. 


14  Ml  E  &  6  Ml  N  of 
Las  Cruces. 

2100  Ridgecrest 


2100  Ridoecrest.. 


PO  Box  98518.. 


Nevada  Operations 
Office  PO  Box 
98518. 

Albuquerque 
Operations  Office 
PO  Box  5400. 

PO  Box  10359 


City 


Las  Cruces.. 


Las  Cruces.. 


AltHjquerque . 


Albuquerque . 


Hawthorne . 
Hawthorne 
Las  Vegas.. 
Las  Vegas.. 


Albuquerque 


T25NR42ESEC18 

T25NR42ESEC18 

T34NR35ESEC223343b. 

T34NR35ESEC223343P. 

T27NR47ESEC13. 

T27NH47ESEC13 


T28NR44SEC4  and 
T28NR46ESEC32. 

T28NR44ESEC4  and 
T28NR46ESEC32. 

T3NR365SSEC85 


Esmerelda.. 
T3NR365SSEC85 1  Esmerelda  . 


Tonopah.. 


Lander. 
Lander.. 


T19NR22ESEC26.36 
T19NR22ESEC26.36 
T36NR50ESEC29.30 
T36NR50ESEC29,30 


Storey 
Storey .. 
Eureka. 
Eureka . 


500  DAte  St I  Boulder  City. 

500  Dale  St Boulder  City. 


T22NR51ESEC12 i  White  Pine 

T22NR51ESEC12 White  Pine 

Naval  Air  Station... 


Naval  Air  Station.. 

Plum  Island 

Plum  Island 


600  Main  Street 

600  Mam  Street 

Porter  &  Balmer  Rds... 

Porter  &  Balmer  Rds.. 

Btwn  Rts  3  «  11 


Fallo 

Fallon 

Orient  Point.. 
Orient  Point.. 


Johnson  city .. 
Johnson  Oty . 
Porter  Twp 


Porter  Twp 
Watertown.. 


Stats 


NM 

NM 

NM 

NM 

NM 
NV 
NV 
NV 

NM 

NV 

NV 
NV 
NV 
NV 
NV 
NV 
NV 
NV 
NV 
NV 

NV 

NV 

NV 

NV 

NV 
NV 

NV 
NV 
NY 

NV 

NY 

NY 

NY 
NY 
NY 

NY 

NY 


Zip  code 


88004 

88004 

87106 

87106 

89416 

89416 

89193-8518 

89193-8518 

87115 


RCRA 
3005 


89049    X 


89310 
89310 


89620 
89620 
89049 
89049 


89005  

890C5  X 


89301 
89301 
89406 

89406 

11957 

11957 

113790 
13790 
14131 

14131 


13601  !  X 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 
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CORRECTIONS  TO  DOCKET  LISTING— Continued 
[Code  20] 


Agency 


C — Army 

O— Energy . 


C — Energy 

O — Transportation.. 
C— Transportation . . 


O— EPA 
C— EPA 


O— EPA 


C— EPA 


O-EPA. 


C— EPA. 


O— Corps  of  Engineers. 

Civil. 
C — Corps  of  Engineers, 

Civil. 

O — Air  Force 

C— Air  Force 

O — Arrt>y.„ _ 


C — Army 

O— Agriculture . 


C— Agriculture . 


O — Army 

C — Army. 

O — Army 

C — Army 

O — Commerce.. 
C — Commerce.. 


O — Navy.. 
C— Navy  . 
0 — Army.. 
C— Army  . 
O — Army.. 
C — Army.. 
O— Navy  . 
C— Navy.. 


O— Deferwe.. 


C— -Oefenso  .„ 


FadKty  name 


Facility  address 


Fort  Drum  #8 

Cokxiio  Intenm 
Storage/NL 
Nuclear  Metals  Div 
Colonic  Intenm 
Storage  Site. 
CG  Ant  Red  Beech- 

Saugerties. 
USCG  Aids  to 

Navigation  Teara 
EnvirontTiental 

Research  Center. 
Andrew  W. 
Braidenbach 
Environmental 
Researcti  Center 
US  EPA  Center  HMI 

Solid  Waste  Lab. 
Center  Hill 

Hazardous  Waste 

Engineering 

Research 

Laboratory. 
US  EPA  T  4  E 

Facility. 
Testing  arxJ 

Evaluation  Facility. 
Robert  S.  Kerr  Lick 

Dam  a  Reservoir. 
Robert  S.  Kerr  Lock 

Dam  A  Resen/oir. 

Kingsley  Field 

Kingsley  FioW 

US  Army  UmatiHa 

Depot  Activity. 
US  Army  Umatilla 

[}epot  Activity. 
USDeptof 

Agriculture 

WyndmoV 
USOeptol 

Agriculture 

WyrxJmoor. 
New  Cumberland 

Army  [)epoL 
New  Cumberiand 

Army  Depot. 
USA  Support 

Oakdale. 
Chas  Kelly  Support 

Ctr.. 
DOC  Econ  Dev  Adm- 

Robins  FootniM. 
DOC  Econ  Dev  Adnv 

Robins  Footwear 
Naval  Station 

Philadelphia. 
Naval  Station 

Philadelphia 
Hayes  Army 

Ammunition  Plant 
Hayes  Army 

Ammunition  Plant 
Fort  Buchanan-US. 

Army  Garrison. 
Fort  Buctianarv4J.S. 

Army  Garrison. 
Naval  Ammunition 

Facility,  Vieques. 
Naval  Ammunition 

Facility.  Vieques 
Defense  Fuel 

Support  Point 

Melville. 
Defense  Fuel 

Support  Point 

Melville 


Btwn  His  3  A  1 1 Watertown.. 

1130  Central  Ave Colonie 


City 


State 


11 30  Central  Ave  . 


26  W  St  Clair  Street 
2S  W  St  Clair  Street 


5595  Center  HiB 

Road. 
5595  Center  HiB 

Road 


1600  Gest  Street. 
1600  Gest  Street 

Star  Route  4 

Star  Route  4 


114TFTS/CC.... 
114TFTS/CC.... 
1-84  a  Exit  178  . 


1-84  «  Exit  178 

600  E  Mermaid  Ln. 

600  E  Mermaid  Ln. 


Hamsburg 

Harriburg „ 

US  Army „.. 

US  Army _ 

208  N  Division  St.. 
208  N  Division  St.. 


300  Mufflin  Road . 

Route  28 

Route  28  

Route  70 , 

Route  70 

Route  114 


Route  114. 


Colonie 

Saugerties.. 
Saugerties. 
CiTKinnati ... 
Qncinnati ... 


Cincinnati. 
Cirxannati. 

Cincinnati .. 
Cincinnati,. 
Salli8aw.„. 
Saliisaw 


Klamath  Falls . 
Klamath  Falls . 
Harmiston 


Hermistoo... 
Wyndmoor.. 

Wyndmoor.. 


NAVFAC  North  Div 

Code  114 
Broad  St  -North  Div 

Code  114. 
U.S.  Army _ 


Hamsburg 

New  Cumberland. 

Oakdale „ 

Oakdale 

Mt  Union „.... 

Mt  Union 

Philadelpbia 

Philadelphia 

Pittsburgh 

Pittsburgh.™ 

San  Juan 

San  Juan 

Vieques _ 

Vieques 

Portsmouth 


Portsmouth . 


NY 
NY 


NY 
NY 
NY 
OH 
OH 

OH 

OH 

OH 
OH 
OK 
OK 

on 

OR 
OR 

OR 

PA 

PA 

PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PR 
PR 
PR 
PR 
NH 

NH 


BEST  COPY  AVAILABLE 


Zip  code 


13601 
11205 


12205 
12477 
12477 

45268  I  A 
45268  X 


RCRA 
3005 


RCRA 
3010 


45268 
45268 

45203 

45203 

74063 

74063 

97601 
97601 
97838 j 

97838  X 

19118  


X 
.  X 


RCRA 

3016 


CERCLA 

103 


19118 

17070 

17070 

15071 

15071 

17066 

17066 

19112 

19112  X 

15207 

15207 

00934 

00934 

00765 

00765 

02871 

02871 


X 
X 
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Corrections  to  Docket  Listing— Continued 

ICodeZO] 


Agency 


O — Interior 
C — Interior 
O— Navy... 


Facility  name 


Facility  address 


O—EPA Environmental 

Research 
Laboratory 

C— EPA Nan^gansett 

Enwrionmental 
Research 
Latxxatory. 
Ninigret  National 
Wildlife  Refuge. 
Ninigret  National 
Wildlife  Refuge. 
Naval  Construction 
Battalion  Ctr. 
Davisville. 

C— Navy Naval  Construction 

Battalion  Ctr. 
Davisville. 

O— Navy Navy  Marine  Corps 

Reserve  Center. 

O— Navy Navy  Marine  Corps 

Reserve  Center. 

O Navy - US  Naval  Education 

arxJ  Training 
Center. 

C_Navy US  Naval  Education 

and  Training 
Center. 

O— Air  Force Charieston  Ak  Force 

Base. 

C— Air  Force Charleston  Air  Force 

Base. 

O— Air  Force Myrtle  Beach  Air 

Force  Base. 

C— Air  Force Myrtle  Beach  Air 

Force  Base. 

O— Air  Force Shaiw  Air  Force  Base 

C— Air  Force Shaw  Air  Force  Base 

O— Defense - Deferwe  Fuel  Suppfy 

Point— Charieston. 

C— De'ense Defense  Fuel  Supply 

Point — Charieston. 
O— Energy 


South  Ferry  Road . 
South  Ferry  Road . 


Third  Beach  Road. 

Sachvest  Point. 
Third  Beach  Road. 

Sachvest  Pant 
Oft  Quionessett 

Road. 

Off  Quionessett 
Road. 

One  Narragans«tl 

Ave. 
One  Narragansett 

Ave. 


City 


Narragansett.. 
Narraganset... 


Middletown  _ 

Middletown 

North  Kingston .. 

North  Kingston . 


Public  Works  Dept 
Code  42. 


437  ABG/DE 
437  ABG/DE 
354  CSG/DE 


Cranston.. 
Cranston- 
Newport... 


Newport.. 


Charleston 

Charieston 

Myrtle  Beach . 


354  CSG/DE Myrtle  Beach. 


C — Energy.. 
O— Navy.  . 
C— Navy   . 
O — Navy  ... 


C— Navy 


363  CSG/DE |  Shaw  AFB.. 

363  CSG/DE ~...l  Shaw  AFB.. 

N  Rhett  Ave !  Hanahan 


N  Rhett  Ave . 

PO  Box  A 

PO  Box  A 

Lafrene  Road 
Lafrene  Road . 


O— Navy 

C— Navy  

O — Navy 

C-Navy 

O — Aif  Force 
C — Air  Force.. 

O — Army 

C— Army 

lO— Army 

C — Army 

O — Army 


US  DOE  Savannah 

River  Pit. 
US  DOE  Savannah 

River  Pit 
Marine  Corps  Air 

Station.  Beaufort. 
Marine  Corps  Air 

Station,  Beaufort. 
Marine  Corps  Recruit 

Depot,  P.arns 

Island. 
Marine  Corps  Recruit   1  Marine  Corps  Recruit 

Depot,  Parris 

Islarxj 


Marine  Corps  Recrurt 
Depot. 


Naval  Shipyard. 

Charieston 
Naval  Shipyard. 

Charleston. 
Naval  Weapons 

Station,  Chartestoa 
Naval  Weapons 

Station.  Charieston 
Arnold  Engr  Devip 

Ctr 
Arnold  Engr  Devlp 

Ctr 
Milan  Army 

Ammunition  Plant 
Milan  Army 

Ammunition  Plant. 
US  DOO  Defense 

Depot  Memphis 
US  DOD  Defense 

Depot,  Memphis. 
USA  Holston  Army 
Ammunition  Plant 


Depot 

Viaduct  Road 

Viaduct  Road 

Redbank  Road 

Redtiank  Road 

Commander  AEDC 
Commander  AEDC . 

Hwy  1C4 

Hwy  104 

2163  Airways  Blvd. 
2163  Airways  BWd 


Hanahan 

Aiken 

Aiken 

Beaufort 

Beaufort 

Parris  Island.. 

Parris  Island. 


Charieston . 
Charleston . 
Cfiarteston . 
Charleston  . 


ArnoM  Air  Force 

Base. 
Arnold  Air  Force 

Base. 
Milan 


State 


Milan 

Memphis.. 
Memphis.. 


West  Stone  Drive Kingsport.. 


Rl 
Rl 

Rl 
Rl 
Rl 

Rl 

R« 
Rl 
Rl 

Rl 

SC 

SO 

SC 

SC 

SC 
SC 
SC 

SC 

SC 

SC 

SC 

SC 

SC 


SC 

SC 
SC 
SC 

SC 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


Zip  code 


nCRA 
3005 


02882 
02882 

02840 
02840 
02854 

02854 

02905 
02905 
02840 

02840 

29404 
29404 
29577 
29577 


29152  

29152  X 
29406 


29406 
29802 
29802 
29904 
29904 
29905 


29905 !  X 


29408 
29408 
29408 
29408 
37389 
3. '389 
38358 
38358 
38114 
38114 
37660 


RCRA 
3010 


RCRA 
3016 


X 

X 

X 

X 

X 
X 
X 

X 

X 

X 

X 

X 

X 


CERCLA 
103 


X 

X 

X 

X 

X 
X 
X 

X 

X 

X 

X 

X 

X 


Agericy 


C — Army.. 
O — .Army.. 
C — Army.. 
O— Navy.. 
C— Navy, 


O— Tennessee  Valley 

Auttxxity. 
C — Tennessee  Valley 

Authority. 
O — Tennessee  Valley 

Authority 
C — Tennessee  Valley 

Authority 
O — Aw  Force 


C — Air  Force.. 


O — Air  Force.. 


C — Air  Force 

O — Air  Force 


C — Air  Force.. 


O — Air  Force _:. 


C — Air  Force.. 


O — Air  Force.. 
C — Air  Force.. 

O — Army 

C — Army 


O — Army.. 
C — Army.. 
O — Army.. 
C — Army.. 
O — Army.. 
C — Army.. 
O — Army.. 


C — Army 


O — Amity.. 


C — Army.. 


O — Army.. 
C — Army.. 


O — Energy . 
C — Energy.. 


Facility  name 


USA  Holston  Army 

Ammunition  Plant 
USA  Volunteer  Army 

Arrvno  Plant. 
USA  Vokinteer  Army 

Ammo  Plartt 
Naval  Air  Station 

Memphis. 
Naval  Air  Station 

Memphis. 
TVA  Bull  Run  Steam 

Plant 
TVA  Bull  Run  Steam 

Plant 
TVA  Kingston  Steam 

Plant 
TVA  Kingston  Steam 

Plant 
Air  Force  Plant  #4 

(General 

Dynamics) 
Air  Force  Plant  #4 

(General 

Dynamics). 
Bergstrom  Air  Force 

Base. 
Bergstrom  Air  Force 

Base. 
Dyess  Air  Force 

Base. 
Dyess  Air  Force 

Base. 
Lackland  Air  Force 

Base. 
Lacklarxl  Air  Force 

Base. 
Randolph  Air  Force 

Base. 
Randolph  Air  Force 

Base. 
Fuels  and  Lub  Rsh 

Facility. 
Belvotr  Fuels  and 

Lubricant  Research 

Facility. 
US  Army  Air  Defense 

Center  A  Fort  Bliss. 
US  Army  Air  Defense 

Center  A  Fort  Bliss 
US  Army,  Camp 

Stanley  Storage. 
US  Army,  Camp 

Stanley  Storage. 
US  Army.  Corpus 

Chnst  AMSA/AEC. 
US  Army,  Corpus 

Christ!  AMSA/AEC. 
US  Antty,  Houston 

Armed  Forces 

Center. 
US  Army,  Houston 

Armed  Forces 

Center 
US  Army,  Lor>ghom 

Army  Ammunition 

Plant. 
US  Army,  Longhom 

Army  Ammunition 

Plant 
US  Army,  Saginaw 

Air  Craft  Plant 
US  Army  Plant  #2, 

Bell  Helicopter 

Textron. 

Pantex  Plant 

US  DOE  Pantex 

Plant. 


Corrections  to  Docket  Listing— Continued 

(Code  20] 


Facility  address 


West  Stone  Drive 

Bonny  Oaks  Drive 

Bonny  Oaks  Dnve 

Millington-Ariinglon 

Road 
Millington-Arlington 

Road. 
Edgemoor  Rd,  6  Mi 

SE  of  Oak  Ridge 
Edgemoor  Rd,  6  Mi 

SE  of  Oak  Ridge 
Natural  Resources 

Building 
Natural  Resources 

Building 
Grants  Lane 


Grants  Lane  . 


67  CSG/DE 

67  CSG/DE 

96CSG/CC.._. 

96CSG/CC 

3700  ABG/DE. 
3700  ABG/DE.. 

12  ABG/DE 

12  ABG/DE 

6220Cuevra 

6220  Cuevra 


Pershing  Drive  ..  . 

Pershing  Drive 

Ralph  FaK  Road.. 
Ralph  Fair  Road.. 
2022  Saratoga  . 
2022  Saratoga 


1850  Old  Spanish 
Trail. 

1850  Old  Spanish 
Trail  Drive. 

Highway  43 


Highway  419  East 


Oty 


Blue  Mound  Road 
East  Highway  156 

Blue  Mound  Road, 
Highway  156 


Kingsport 

Cfiattanooga 
Chattanooga . 

Millington 

MiUmgton 

Oak  Rklge 

Oak  Ridge 

Norris 

Norris 

FortWorth 


Houston.. 

Kamack 

Karnack.. 

Saginaw.. 

Saginaw.. 


2000  South  Houston .  .|  Amaiillo . 
2000  South  Houston   .i  Amanlto. 


Fort  Worth 

Austin 

Bergstrtxn  AFB 

Abilene _.. 

Abilene „_.. 

San  Antonio 

San  Antonio 

San  Antonio 

San  Antonio 

San  Antoni 

San  Antonio 

Fort  Bliss 

Fort  Bliss 

San  Antonio 

San  Antonio 

Corpus  Christi 

Corpus  Christi 

Houston , 


State 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TX 

. 
TX 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

TX 
TX 
TX 
TX 
TX 
TX 
TX 

TX 

TX 

TX 

TX 
TX 


TX 
TX 


Zip  code 


37660 
37416 
37416 
38054 
38054 
37930 
37930 
37828 
37828 
76106 

76106 

78743 
78743 
79607 
79607 
78236 
78236 
78150 
78150 
78284 
78284 

79916 
79916 
78204 
78229 

78415 
78415 
77054 

77054 

75670 

75661 

76100 
76131 


75142 
79120 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


CERCLA 

103 


X 
X 
X 
X 
X 
X 

X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 

X 
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Corrections  to  Docket  Listing — Continued 

[Code  20] 


Agency 


Facility  name 


Facility  address 


City 


O — General  Services 

Admin. 
C— Genera!  Se'-v;ces 

Admin. 

0-NASA 

C— NASA-  , 

O — Navy 


C-Navy 

C— Navy 

C— Navy 
O— Aif  Force.. 

C— Air  Force 

O  — Army. 
C — A-my  .  .. 
O — Interior .  .. 
C — Interior  .. 
O — Interior  .. 
C— Intenor  . 
O — Interior  ... 

C — Intenor 

O— InteriOf ... 
C— Interiof 


General  Services 

Administration  7FS. 
GSA  Federal  Center 

7FS. 
NASA  Ellington  Field.. 
NASA  Ellington  Field. 
Naval  Air  Station 

Chase  Field 
Naval  Air  Station 

erase  Field 
Naval  Weapor.s  ind 

Res  Plant.  Ca!!as. 
Naval  Weapons  Ind 

Res  Plant,  Dallas. 
Air  Force  Plant  78 


501  Felix  Street.. 
501  Felix  Street 


Hi.ghway  3 

Highway  3 

Highway  202.. 


SW  H*fy  202  5  Mi  E. 

of  Beeville. 
9314  W  Jefferson 


Air  Force  Plant  78. 


O— InteriOf . 
C — interior.. 


Dcugway  Proving 

Ground,  US  Army 
Dougway  Prcvmg 

Ground,  US  Army 
BLM— Deseret 

Mound  Mine 
BLM— Deseret 

Wound  &  Mine 
BLM — Ore  Buying 

Station— Moab. 
BlM— Ore  Buying 

Station— Moab 
BlM— Frye  Canyon 

Tailing 
BLM— Frye  Canyon 

Tailing. 
BLM— Silver  Maple 

Claims. 
BLM— Silver  Maple 

Cairns. 

Ireco  Chemical 

Ireco  Chemical 


Beeville 

Grand  Praine 
9314  W.  Jefferson i  Dallas 


For!  Worth . 
Fort  Worth . 


Houston.. 
Houston.. 
Beeville... 


35  Ml.  NW  of 

Brigham  City,  Mail 

Stop  250 
J5  Ml  NW  of 

Bngham  City  Mail 

Siop  250 
45  Mi  W  o!  Tooele 

45  Mi  W  of  Tooele 

T35MH13WSEC35  ... 

T35NR13WSEC35 


O— Air  Force Langley  AFB 

C— Air  Force Langley  AFB 

C — Army Defense  Printing 

Service  Office 

C— Army Defense  Printing 

I      Sen/ice  Office. 
O— Army DGSC  Ricnnond  . 


T26SR22ESEC6 
Moab  PARLABC 

T26SR22ESEC6 
Moab  PARLABC 

T36SR16ESEC34  .. 

T36SR16ESEC34... 
T2SR4ESEC3,  4     .. 

T2SR4ESEC3.  4 
Utah  Hwy  248. 

17SR1ESEC5,  6,  7. 

17SR1ESEC5,  6.  7 
Pelican  R.  Site 
A&B. 

1  CSG/DE 

1  CSG/DE 

RMBE  854 


O — Amy-Deters  se 
Logistics  Agency 


O — Army  . 
C — Army  . 
O — Army. 
C— Army.. 
O— EPA 
C— EPA 


O — Interior . 
C — Interior.. 
O— Navy 

C— Nav>- 


Defense  Gereral 
Supply  Center 
Richmond. 
Harry  Diamond  Labs, 

WoodtKidge 
Har^  Diamond  Labs. 

Woodtiridge 

US  Army  Engineer 

District  Boydton 

US  Army  Engineer 

District  Boydton. 

EPA  Environmental 

Photo  InL 
E^A  Environmental 
Photo  graphic 
interpretation 
Center. 
E.  Shore  VA 

Fisherman  Island. 
E  Shore  VA 

Fisherman  Island. 
Naval  Supply  Center, 

Norfolk. 
Navai  Supply  Center. 
Norfolk 


RMBE  854  The 
Pentagon. 

Jefferson  Davis 
Highway. 

Jefferson  Davis 
Highway 


US  Army.. 
US  Amy.. 


John  H  Kerr 

Reservoir 
John  H  Kerr 

Reservoir. 
BIdg  166-Vint  H.ll 

Farm. 
BIdg  166-Vint  hill 

Farm. 


RD  1  Box  1228. 
RD  1  Box  1228. 
Craney  Island .... 
Cranoy  Island  ... 


Bngham  City.. 
Brigham  City ., 


Dougway  .... 

Dugway 

Cedar  City.. 
Cedar  City., 

Moab  

Moab 

Blanding .... 

Hite 

Park  City.... 
Park  City... 


Lehi.. 


Hampton 

Langley 

The  Pentagon. 


Arlington.... 
Rkihmond.. 
Richmond.. 


Warrenton. 
Woodbrige.. 

Boydton 

Boydton 

Warrenton .. 
Warrenton . 


Cape  Charles.. 
Cape  Cfiarles.. 
Norfolk 

Portsmouth 


State 


TX 

TX 

TX 
TX 
TX 

TX 

TX 

TX 

UT 

UT 

UT 
UT 
UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 
UT 

VA 

VA 
VA 

VA 

VA 
VA 


VA 
VA 
VA 
VA 
VA 
VA 

VA 
VA 
VA 
VA 


Zip  code 


RCRA 
3005 


78763 

78753 

77088 
77088 
78102 

78103 

75222 

75211 

84302 

84302 

84022 
64022 
84720 
84720 
84532 
84532 
84511 
84511 
84060 
84060 


84043 

23665 
23665 
20301 

20301 

23297 

23297 

22186 
22186 
23917 
23917 
22186 
22186 

23310 
23310 
23512 
23703 


RCRA 
3010 


RCRA 
3016 


CERCLA 
103 


Agency 


O— Navy  . 
C— Navy. 


O — InteriOf 


C — Interior.. 


O — Agncutture. 
C — Agriculture ., 
O— Agriculture .. 
C — Agriculture . 


O — Air  Force.. 
C — Air  Force.. 
O — Air  Force.. 
C — Air  Force.. 
O — Army 


C — Army.. 

O — Army.. 
C — Army.. 


O — Commerce.. 
C — Commerce.. 

O — Defense 

C — Defense 


O — Energy. 
C — Energy.. 
O— EPA 


C-EPA. 


O— Navy.. 
C— Navy.. 
O— Navy  . 
C— Navy.. 
O— Navy. 

C— Navy .. 

i 
O— Navy.. 

C— Navy.. 

O— Navy.. 

C— Navy.. 

O— Navy.. 
C— Navy.. 

O— Navy.. 


Corrections  to  Docket  Listing — Continued 

[Code  20] 


Facility  name 


NWS  Yofktown 

Naval  Weapons 

Statkm  Yorktown. 
BLM-ENLO 

Ponverhouse  AKA 

Similkameen. 
BLM-ENLO 

Powerhouse  AKA 

Similkameen. 
HoWen  Mine  Tailing/ 

Wenachee  NF. 
Wenachee  Natkxial 

Forest 
Yakima  Agricultural 

Res  Lav-U. 
Yakima  Agricultural 

Res  Lav-U. 

FaJfChiW  AFB 

FairchiW  AFB 

USAF  McChord  AFB .. 
USAF  McChord  AFB  . 
USA-COE  Lake 

Washington. 
USA-COE  Lake 

Washington. 
US  Army  Fort  Lewis ... 
US  Army  Fort  Lewis ... 

USCXX>NOAA 

Western  Regksnal 

Center. 
USDOC-l«DAA 

Western  Regk>nal 

Center. 
USDOD-DLA 

Defense  Fuel 

Support  Pt. 
USDOD-DLA 

[defense  Fuel 

Support  R. 
USDOE  Hanford  Site. 
USDOE  Hanford  Site.. 
USEPA  Mancttester 

Laboratory. 
Region  10, 

Environmental 

ServKes  Division 

Latxxatory. 
Naval  Air  Station 

WhkJbey  Island. 
Naval  Air  Statk>n 

Whklbey  Island. 
Naval  Shipyard  Puget 

Sound. 
Naval  Shipyard  Puget 

Sound. 
Naval  Undersea 

Warfare  Eng  Sta. 

Keyport. 
Naval  Undersea 

Warfare  Eng  Sta. 

Keyport. 
US  Navy-Naval 

Supply  Center, 

Puget  Snd. 
US  Navy-Naval 

Supply  Center. 

Puget  Snd. 
US  Navy  Bangor 

Sutxnarine  Base. 
US  Navy  Bangor 

Submarine  Base. 

Nav  Comm  Area 

Naval  Radio  Staton 

LF)|»1. 
USN  Allegheny 

Ballistk^s  Lab. 


Facility  address 


N/A.. 
N/A.. 


T40NR27ESEC13 


T40NR27ESEC13. 


aty 


Yorktown.. 
Yorktown.. 

Oroville  .... 


T31NR1/E  WM 

SEC7 
T31R17E  WM  SEC7... 

3706  W  Nob  Hill  Blvd. 

3706  W  Nob  Hill  Blvd. 

92CSG/CC 

92CSG/CC 

62  ABG/DE 

62ABG/DE 

3015  NW  54th  St 


I 


3015  NW  54th  St.. 


Attn  AFZH-FEQ 

9th  Inf  Div  Attn 

AFZH-FEQ. 
7600  Sandpoint  Way.. 


7600  Sandpoint  Way... 


Front  St  4  Loveland 
Ave. 

Front  St  &  Loveland 
Ave. 


Hanford  Site 

Hanford  Site 

741 1  Beach  Dr  E . 


7411  Beach  DrE. 


Hwy  20  a  Ault  Field 

Rd. 
Hwy  20  &  Ault  Field 

Rd. 
1st  Street  Code  106... 

1st  Street  Code  106.. 

Code  073  Hwy  306, 
E  End. 

Code  073  Hwy  306, 
E  End. 

Orchard  R/ Little 
Clam  Bay. 

Orchard  R/ Little 
Clam  Bay. 


Clear  Creek  Rd 
Clear  Creek  Rd 


10  mi  off  Rte  33  . 
10  mi  off  Rte  33.. 

West  Virginia 
Secondary  R. 


Oroville . 

Holden.. 
Holden.. 
Yakima . 
Yakima. 


Spokane 

FairchiW  AFB.. 

Tacoma 

Fairchild  AFB.. 
Seattle 


Seattle. 


Fort  Lewis. 
Fort  Lewis. 


Seattle. 


Seattle.. 


Mukilteo.. 


Mukilteo.. 


Rrchland 

Richland 

Manchester.. 

Manchester.. 


Oak  Hartxx.. 
Oak  Harbor.. 
Bremerton.... 
Bremerton .... 
Keyport    


Keyport.. 


Bremerton .. 


Bremerton.. 


Bangor.. 
Bangor.. 


Sugar  Grove . 
Sugar  Grove . 


Rocket  Center 


State 


Zip  code 


VA 
VA 

OR 


WA 

WA 

WA 

WA 

WA 

WA 
WA 
WA 
WA 
WA 

WA 

WA 
WA 

WA 
WA 
WA 
WA 


WA 
WA 
WA 

WA 


WA 
WA 
WA 
WA 
WA 

WA 

WA 

WA 

WA 

WA 

WV 
WV 

WV 


23691 
23691 

98844 


96844 

98816 

98816 

96902 

98902 

99011 
99011 
98438 
98438 
98017 

98017 

98433 
98433 

96115 
98115 
98275 
98275 


99352 
99352 
98353 

98353 


98278 
98278 
96314 
98314 
98345 

96345 

96353 

98353 

98315 

98315 

26815 
26815 

26753 


RCRA 
3005 


RCRA  !  RCRA 
3010    3016 


CERCLA 
103 


X 
X 


X 
X 
X 


46396 
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Corrections  to  Docket  Listing— Continued 

tCodeZO] 


Agency 


C— Navy. 


Faclity  name 


USN  Allegheny 
Ballistics  Lab 


Facility  address 


City 


West  Virginia  Rocket  Center . 

Secondary  Route  9. 


State 


WV 


Zip  code 


26753 


RCRA 

3005 


RCRA 
3010 


RCRA 
3016 


II.  DOCKET  UPDATE 

Update  to  2/12/88  Docket— New  Facilities 
[••  =  date  of  PUBUCATION] 


Agency 


Air  Force- 


Air  Force.. 


Air  Force.. 


Air  Force.. 


Air  Force., 


Facility  name 


Facility 
address 


Army.. 
Aim/.. 


Interior.. 


Interior.. 


Interior.. 


Army. 


Tennessee  Valley  Auttiortty . 


Agriculture . 


Air  Force 

Intenor 


Interior 

AgrK:ultiire . 

Agriculture. 


USAF— Bear 
Creek  AFS 
LDFL. 

USAF— 
Nikolski 
AFS  LDf  L. 

USAF— 
DewNne 
Site  Bar- 
Main. 

USAF— 
Granite 
Mountain 
AFS  LDFL. 

USAF— 

SilePOW- 
2. 
Fort  Greely.... 
Fort 

Wainwright. 
Glader  Bay 

National 

Park  and 

Preserve 
DenaN 

National 

Park  and 

Preserve. 
USOCH-BLM 

Cape 

Sabine 

Dewline 

Site. 
DA/Wtieeler 

National 

Wikffifa 

Refuge. 
TVACo>b«n 

Steam 

Plant. 
South  Central 

Family 

Farm 

Research 

Canter. 
Little  Rock 

AFB. 
US  Dept  ol 

Interior- 
Hope 

Wildlife 

Area. 
Glen  Canyon 

Dam. 
Aquatic  Weed 

Researct> 

Facility. 
Fresno 

Research 

Center. 


Yukon  River 
onN  Shore. 

W  Coast  of 
Umnak  Is. 

Barter  Isl..  Vk 
miEof  NE 
Shr. 

14  mi  NW  of 
Cy 


Simpson 
Lagoon- 
Beaufort 
Bay. 


Oty 


Tanana. 


Nikolski.. 


Kaktovik . 


Haycock. 


Ohktok . 


PO  Box  140.. 


POBox9. 


Slate 


Zip 

code 


AK. 


AK. 


AK. 


AK 


AK. 


Fort  Greely 

Fort  Wainwrlgm.. 


Qustavus.. 


DenaN  Park. 


Pomt  Hope.        Poml  Hope.. 
65  mi  SE. 


AK.. 
AK.. 

AK. 


PO  Box  1643...   Decatur. 


OffUSHwy 
72  W 

Rt.  2,  Box 
144A  Hwy 
23  South. 


314  CSG/CG.. 

4  Mi  N  oH 
Hwy  32 


805  Hemlock .. 

University  of 
CA. 

2021  Sooth 
Peach  Aim. 


TuscumtMa. 


BooneviHe. 


Little  Rock  AFB  AR... 
Hope 


Page.. 
Dave.. 


Fresno. 


AK.... 

AK... 

AL... 

AL... 
AR... 

AR.. 
AR.. 

A2.. 
CA.. 

CA. 


99777 


99638 


99747 


99762 


99599 


98733 

99793- 

5500 

99826 


RCRA 
3005 


RCRA 
3010 


RCRA 
3016 


99766 


35602 


35674 


72979 
71801 


86040 
95616 

93727 


CER- 
CLA 
103 


CERCLA 
103 


EPA 
reg 


Date  of 
listing 


10 


10 


10 


10 


10 


10 
10 

10 


10 


10 
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Agency 


Air  Force.. 

I 
Interior 


Interior.. 
Interior.. 
Interior.. 
NASA ... 


Air  Force.. 


I 
Energy.. 


Transportation.. 

Transportation.. 
Army 


Interior.. 


Navy.. 
Army.. 


Navy., 


Agriculture . 


Corps  of  Engineers . 


Energy.. 
Energy.. 


Air  Force.. 


UPDATE  TO  2/12/88  DOCKET— New  FACILITIES— Continued 

[••  =  DATE  OF  PUBLICATION] 


Facility  name 


Facility 
address 


City 


Los  Angeles 

Air  Force 

Station 
Afton 

Canyon/ 

Union 

Pacific 

Railroad 
Lassen 

College 

Site. 
Cuyama  Drug 

Lab 

Stateline 
Dump 
(landfill). 

Canoga 
Manufactur- 
ing Facility 

Buckley  Air 
National 
Guard  Base 
(ANGB) 

Grand 
Junction 
Projects 
Office. 

Transporta- 
tion Test 
Center 

US  Coast 

Guard  BIdg 

37  Anx. 
Walter  Reed 

Army 

Medical 

Center. 
Bomt>ay  Hook 

National 

Wildlife 

Refuge. 
Naval  Dental 

Clinic 

Guam. 
Ordinance 

Disposal 

Area. 

Makua  Mil 

Res. 
Defense 

Reutillza- 

tion  &  Mktg 

Reg-Pac. 
National 

Animal 

Disease 

Center. 
US  Army 

Corps  of 

Engr  OD- 

Rm. 
Ames 

Laboratory 
Hinton 

Hazardous 

Waste 

Storage 

Facility. 
US  Air  Force 

Scott  AFB 


2400  El 
Segundo 
Blvd. 


Hwy  139  PO- 
Box  30OO 

T10N.R28W. 

nese! 

N/A 


Los  Angeles.. 


Susanville.. 


6633  Canoga    [  Canoga  Park,. 
Ave, 


Buckley  Road     Aurora., 
and  East 
6th  Ave. 


i  3597  B-3/4 
!      Rd  P02567. 


212  Miles  NE 
Puebkj 
I      Mem 
Airport. 
Avery  Pt 


16th  Steet, 
NW. 


Marshtown 
Rd 


FPO 


Waimarxj 
Home  Rd/ 
P.O.  Box 
580 

2300  Dayton 
RoadPO 
Box  70, 

67  &  Dam 

#14  Rd 


107  Office  & 

Ub  ISU. 
PO  Box  1012. 


Grand  Junction.. 


DOT  Test  Track  Rd 


Groton . 


Washington.. 


Little  Creek . 


San  Francisco . 


Waianae,, 


Pearl  Haitior 


Ames 


Pleasant  Valley  . 


Ames , 


Hinton.. 


375  ABG/  Scott  Air  Force 

DEEY  j      Base. 

BIdgs  59  & 
540  I 


State 


Calif. 


CA. 


CA. 


CA 


CA. 


CA. 


CO.. 


CO 


CO 


CT 


DC 


OE. 


GU. 


HI. 


HI 


lA.. 


lA.. 


Z-P 
code 


90009 


RCRA       RCRA 
3005         3010 


96130 


91303 


80011- 
9599 


81502- 
5504 


81001 


06340 


20307- 
5001 


19977 


96630- 
1670 

97692 


96782- 
0580 


50010 

52767 

50011 
51024 

62225 


RCRA 
3016 


CER- 
CLA 
103 


46337 


EPA       Date  of 
reg  listmg 


9     •• 


UMI 


46398 
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Agency 


Army. 


Agriculture 

Energy 

Intefior 


Intenof 


NASA 


Navy 
Army 


Transportation.. 


Agriculture 


Air  Force.. 


Army. 


Army 


Interior.. 


Navy. 


Agricutture . 


Energy., 


Arr-'y    

Agncultura . 


Corps  of  Engineers . 


Update  to  2/12/88  Docket— New  Facilities— Continued 
[••  =  date  of  publication j 


Faclrty  name   '        ^^^ 


City 


New  Orleans  . 

Bedford 

La  Plata 


Defense  i  OJd  Rte  1 Atchison. 

Industrial 

Plant. 

Equipment 

Facil. 
Kisatchie 

Work 

Center 
Weeks  Island    \  2  Mi  NW  of         Cypremont 

Spr  Cypremont 

Iberville  Land      2  2  mi  E  of  Henderson. 

Company.  H-975.5  5 

Well  #3  mi  W  110 

Iberville  Land      3  03  Mi  E  of        Henderson 

Co.  Well  LA975  & 

#1.  I      5.5  Ml  N  of 

1-10. 
Michoud  I  13800  Old 

Assembly  Gentily  Rod 

Facility 
Navpro  I  Hartwell  Road. 

Bedford         ; 
Harry  '  Blossom 

Diamond  Point  Rd 

Lakes.  \ 

Blossom 

Point 

Facility 
USCG  Back      :  25  Ft  Square 

Creek  Rear.        Position 

Range 

Structure 
Regional  3606  East 

Poultry  Mount 

Research      I      Hope. 

Latxjratgory  | 
US  AFB  I  Stebner  Rd 

Dulutti  IntI      I 

Airport. 
Goodlellow       t  E  Natural 

US  Army        '       Bridge. 

Reserve         |      Goodfellow 

Cnt  Area        '      Rd 

#2 
FtCrowder        j  D  Hwy 

Military  i 

Installation 
Rclla  1300  Bishop 

Research  Ave. 

Center-US 

Bureau  of 

Mines. 
Naval  Air  FPO 

Facility 

Midway 

Island. 
Fort  Keogh       j  Route  1.  Box 

Livestock  2021 

and  Range    I 

Research      i 

Lab.  I 

Component       '  Industrial  Park  . 

Develop-       1 
ment  and       ! 
Integration     | 
Facility. 
Fori  Bragg        J  AFZA-DE-D 
Northern  '  PO  Box  459. 


Chesapeake  Crty 

Rd.  East  Lansing 

Dukitln  Intf  Airport 
SJ  Louis 


Neosho.. 
Rolla 


San  Francisco 


Miles  City . 


Butte. 


Great 
Plains 
Research 
Lab. 
Garrison 
Project 


Hv/y  6  S 


201  First  St , 
Box  517 


Fort  Bragg.. 
Mandan 


Riverdate. 


State 


Zip 
code 


RCFIA   RCRA 
3005    3010 


KS. 

LA 

LA. 
LA. 

LA. 

LA. 


MA. 
MD. 


66002 


70560 
70517 

70517 

70129 
01730 


MD I  21915 


Ml. 


MN. 


MO. 


MO.. 


MO. 


MQ.. 


MT.. 


MT.. 


NC. 
NO.. 


NO.. 


48823 

55814 
63120 

64850 
65401 


96614- 
1200 


59301 


59702 


28307 
58554 


58565 


RCRA     ni  A 


EPA     I  Date  of 
reg      !    listing 
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463^9 


I. 


Agency 


Energy.. 


Air  Force.... 

I 
Agricutture. 

Agriculture . 

Agriculture . 


Interior.. 
Interior.. 


Small  Business  Admin . 
Army , 

i 

Interior , 

Navy 


Agriculture . 

I 
Air  Force... 


Agriculture . 


Agriculture . 


Interior.. 


Aw  Force.. 


Update  to  2/12/88  Docket-New  Facilities— Continued 

(••  =  DATE  of  PUBLICATION] 


Facility  name 


Facility 
address 


City 


T 


Great  Plains        7  Mi  NW  of       I  Beulah 

Coal  Beulah  ! 

Gasification   ^  j 

PLant  j 
Comhusker  6  Mi  W  of  '  Grand  Island.. 

Army  ; 

Ammunition  I 

Plant.  I 

BOMARC/         ;  Rt  539  . 

McGu're 


i 


Msl.  I 

JORNADA  I  1700  Jornada 

Experimen-  [      Road. 

tal  Range  | 

Cobb  \  Cibola 

Resources  I      National 


Corp. 
Mineral  Creek 

Tailing. 


Hyde  Mine 

High  Rolls 
Mining 
DtsL-US 
Forest 
Service 

USSmI 
Business 
Admin  Cal 
West. 

United  States 
Military 
Academy. 

Fire  Island 
National 
Seashore 

Naval  Facil  N 
Div/ 

Engineering 
Command 

Nursery 
Crops 
Research 
Latxjratory 

US  Air  Force 
Youngs- 
town  map 
Ohio. 

Forage  and 
Livestock 
Research 
Laboratory. 

Plant 
Sciences 
and  Water 
Conserva- 
tion 
Laboratory 

Wichita 
Mountains 
National 
Wildlife 
Refuge. 

Caddo  County 
Landfill  #1. 


USAF- 
Portland  Air 
National 
Guard  Base 


Forest. 
Forest  Route 

701  3.5  Mi 

E  of  Hwy 

180. 

Gallup 

3  3  M  S  of 

Inter  of  W 

US  82. 


West 
Frontage 
Road. 

Stewart  Army 
Subpost 

1 20  Laurel 
Street. 

Camp  Hreo 
Military 
Reservation. 

359  Main 
Road. 


King  Graves 
Rd. 


PO  Box  1199. 


1301  N. 
Western  Rd. 


Ne*i  Egypt .. 
Las  Cruces.. 
Magdalena .. 
Alma 


McKinley ... 
High  Rolls. 


Lemitar . 


West  Point . 
Patchogue.. 


Montauk. 


Delaware.. 


SE/4  SEC7 

T5N  R11W 

SW/4 

SEC8 
6801  NE 

Corn  Foot 

Rd. 


Vienna  Twp._ 


El  Reno. 


PO  Box  1029 
Stillwater. 


Apache. 


Portland. 


State 


NO.. 

NE.. 

NJ.. 
NM. 
NM. 
NM. 


NM. 
NM. 


NM. 


NY.. 


NY.. 


NY.. 


OH. 


OH 


OK.. 


OK 


OK.. 


OK.. 


OR 


Zip 
code 


RCRA 
3005 


RCRA    I    RCRA 
3010  3016 


CER- 
CLA 
103 


EPA        Oa'e  of 
reg      i    listing 


58523 

68802 

08533 
88001 
87825 
88039 


87301 
88325 


87801 


10996 


11772 


11954 


43015 


44473 


73036 


74076 


73006 


97208 


5 


6," 


10 
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Agency 


Energy  . 


Defense . 


Agnculture . 

Agriculture . 
Agriculture. 
Agriculture . 
Air  Force.... 
Anny _.. 


Army.. 


Army 

Corps  of  Ervneers . 

Corps  of  Engineers . 


Energy.. 
Interior.. 


Treasury.. 


Agriculture . 
Energy 


Interior.. 


Interior.. 


Agrx>ilture . 


Army  , 
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(••  =  DATE  OF  PUBLICATION  I 


Facility  name 


Center  for 
Energy  and 
Environ- 
mental 
Research 

Memphis 
Defense 
Depot 

Conservation 
and 

Production 
Research 
Laboratory. 

Livestock 
Insects 
Laboratory. 

US  Dept  Agri 
Livestock 
Insects. 

Unidentified 
Site. 

USAF  Perrin 
Air  Force 
Base. 
USA/my 
Fuels  a 
Lubricant 
Research 
Lab. 
USAnny 
Canyon 
Lake 

Recreation 
Area. 
Terrell  Nike 

Missile  Site. 
Souttiwestern 
Division 
Laboratory. 
Lake  Lavon- 
St  Paul-Srte 
2. 
US  Doe  Spr 

Big  Hill  Site. 
Amarilk) 
Shipping 
Terminal. 
U.S. 
Customs- 
Mlllington 
Addition. 
Only  Chartce 
Mining 
Claim. 
Montk»lk) 
Uranium 
Mill  Tailings 
Site. 
East  Summit 
Mlmng 
Claims. 
Ptumtree 
Island 
National 
WiMlife 
Refuge. 
USDA  Pac 
NW  Forest 
Range  Exp 
Sta. 
US  Army 
Yakima 
Firing 
Center. 


Facility 
address 


City 


Road  108  Km 
1.1. 


Perey  & 
Elliston  Rd. 

VjMile  W..  T- 
40  S. 


SH  16/IH  10.. 


Fredericks- 
txjrg  Road. 

US  Forest 

Service 

Property. 
Graytoo  Cnty .. 


6220  Cuevra.. 


North  Skte  of 
Canyon 
Lake  (by 
Dam). 

■/■zMi  E.  of 

Hwy  205. 
4615  Cass  St.. 


S  End  Rolling 
Meadows 
St 

23  Mi  SW  of 
R.  Arthur. 

US  Hwy  66.  6 
Mi  Wof 
Amarillo. 

East  of  FM 
170. 


Vernal 
Rar>ger  Dst 

SEof 
Monticello. 


Mayaquez.. 


Memphis.. 
Bu^land. 


Kerrville . 


Kerrville. 


Huntsvitle 


Sherman 

San  Antonio.. 

San  Antonio.. 


Terrell., 
Dallas. 


Wylie.. 


Port  Arthur . 
Amarillo 


Presidio . 


Uintah  County.. 
Montcelk) 


East  of 
Poquoson 


3S25  93rd 
AveS. 


Yakima  Firing 
Center. 


Poquoson. 


Tumwater. 


Yakima . 


State 


PR. 


TN.. 


TX. 


TX. 


TX. 


TX. 


TX 

TX 


TX.. 

TX.. 
TX.. 

TX.. 

TX.. 
TX.. 

TX.. 

UT.. 
UT.. 

UT. 

VA. 


WA., 


WA.. 


Zip 
code 


00708 


38106 


79012 


78028 
77340 
75090 
78284 

78234 

75160 
75235 

75098 

77641 
76106 

79845 


RCRA 
3005 


23662 


98501 


98901 


RCRA 
3010 


RCRA 
3018 


CER- 
CLA 
103 


EPA 
reg 


Date  of 
listing 


10 


10 
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Agency 

Facility  narT>e 

Faality 
address 

City 

State 

Zip 
node 

RCRA 
3005 

RCRA 
3010 

RCRA 
3016 

CER- 
CLA 
103 

EPA     i  Date  of 
reg     j    listing 

Int 

Int 

erior 

Smith 

Wasteway 
USDOI-WPR 

Chandler 

Power  & 

Pumping 

Plant. 
Clam  Uke 

WA 

X 

10 
10 

S 
5 

9 
3 

8 

•  • 

erior 

Old  Inland 
Empire  Hwy 

Benton  City 

WA 

Wl 

99320 

X 

•  • 

Agriculture 

Clam  Lake 

X 

X 

•  • 

Agriculture 

Northwoods 
Sanitary 
Undfill. 

Wake  Is  Air 
FW. 

Morgantown 
Energy 
Tech 
Center. 

F.E.  Wan'en 
Air  Force 
Base. 

Wl    . 

•  • 

Am 

Force _ 

iergy 

Wake  Is 

Wake  Is 

WQ 

WV 

96798 

X 
X 

X 

•  • 

En 

Morgantown 

•  • 

Air 

Force 

1-25  and 
Randall 
Averwe. 

Cfieyenne 

WY 

82005- 
5000 

X 

a* 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  250.  252.  253, 254.  255. 
256.  257.  and  258 

Indian  Education  General  Provisions 
and  Discretionary  Grants 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  regulations  governing  the  Indian 
Education  Act  general  provisions  and 
the  Indian  Education  discretionary  grant 
programs  to  incorporate  new  provisions 
of  the  Indian  Education  Act  of  1988.  The 
proposed  regulations  include  amended 
definitions  and  requirements  for  grants 
under  a  new  gifted  and  talented 
program.  Regulations  governing  Indian- 
Controlled  Schools — Establishment 
Grants  have  been  deleted  because  the 
program  is  unfunded. 
DATE:  Comments  must  be  received  on  or 
before  January  17, 1989. 
ADDRESS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mr.  Bria.T  Stacey,  Acting 
Director,  Indian  Education  Programs. 
Office  of  Elementary  and  Secondary 
Education.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Room  2177  (Mail  Stop  6267). 
Washington.  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Sylvia  Wright,  Indian  Education 
Programs.  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education.  400  Maryland  Avenue. 
SVV..  Room  2177  (Mail  Stop  6267). 
Washington.  DC  20202.  Telephone  (202) 
732-1938. 

SUPPLEMENTARY  INFORMATION:  The 

Indian  Education  Act  (The  Act)  was 
amended  and  reauthorized  by  Part  C  of 
Title  V  of  Pub.  L.  lOQ-297  (Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988).  The  Act 
subsequently  was  amended  by  Pub.  L. 
100-427.  These  proposed  regulations 
incorporate  technical  amendments  to 
the  Act. 

Changes  to  Implement  Amendments  to 
the  Act 

•  These  proposed  regulations  would 
revise  Part  250,  General  Provisions,  and 
would  include  consortia  of  higher 
education  institutions,  local  educational 
agencies,  and  Indian  tribes  and 


organizations  as  eligible  applicants  for 
special  programs  to  encourage  Indian 
students  to  acquire  a  higher  education 
and  to  reduce  the  dropout  rate  among 
elementary  and  secondary  school 
students. 

•  Under  section  5324(c)  of  the  Act.  the 
Secretary  is  authorized  to  provide  five 
grants  to  schools  fudned  or  operated  by 
BIA  for  program  research,  development 
and  dissemination  in  several  areas, 
including  programs  for  gifted  and 
talented  students.  The  proposed 
regulations  establish  require.ments  and 
funding  criteria  for  this  small 
discretionary  program.  The  regulations 
also  clarify  the  extent  to  which 
recipients  must  coordinate  certain 
activities  with  other  recipients  of  funds 
under  section  5324  of  the  Act.  In 
addition,  as  required  by  section 
5324(c)(4)(B)  of  the  Act,  the  Secretary 
proposes  a  definition  of  the  term  "gifted 
and  talented  students."  For  the  purpose 
of  this  program,  the  Secretary  proposes 
to  define  that  term  as  that  term  is 
defined  in  section  4103  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  section  1001 
of  Pub.  L.  100-297.  That  definition 
includes  children  and  youth  who  give 
evidence  of  high  performance 
capabilities  in  a  variety  of  areas  and 
who  require  services  or  activities  not 
ordinarily  provided  by  the  school,  in 
order  to  develop  those  capabilities  fully. 
This  definition  is  inclusive  and  should 
accommodate  any  special  requirements 
or  criteria  needed  to  serve  gifted  and 
talented  Indian  children. 

Other  Chanses 

•  The  proposed  regulations  would 
delete  the  current  Part  252.  governing 
the  Indian-Controlled  Schools — 
Establishment  Program  which  is 
unfunded. 

•  The  proposed  regulations  would 
delete  the  regulations  governing  what 
information  an  applicant  must  include  in 
an  application.  These  deletions  would 
be  consistent  with  the  Department's 
policy  that  this  information  is  not 
regulatory  and  more  appropriately 
belongs  in  each  program's  application 
package. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  proposed  regulations  are  small 
school  districts,  tribal  schools,  schools 
operated  by  BIA.  Indian  tribes,  and 
Indian  organizations  receiving  Federal 
financial  assistance  under  these 
programs.  However,  the  regulations 
would  not  have  a  significant  economic 
Impact  on  these  small  entitites  because 
the  regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds,  and 
would  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1980 

Section  255.31  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503: 
Attention:  James  D.  Houser. 

(44  U.S.C  3504(h)) 

Intergovernmental  Review 

Other  than  the  Indian-Controlled 
Schools — Enrichment  Projects,  The 
Gifted  and  Talented  Program  and  The 
Educational  Personnel  Development 
Program,  the  programs  covered  by  these 
proposed  regulations  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2177.  FOB  #6  (Mail  stop  6267).  400 
Marj'land  Avenue,  SW.,  Washington. 
DC  20202  between  the  hours  of  8:30  a.m. 
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and  4:00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  specific  requirements  of  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act  of  1980  and  their  overall 
requirement  of  reducing  regulatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Farts  250  and 
252  through  258 

Education.  Elementary  and  secondary 
education.  Grant  programs — education, 
Grant  programs — Indians.  Indians — 
education.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.061  Indian  Education — Special 
Programs  and  Projects:  84.062  Indian 
Education — Adult  Indian  Education;  and 
84.072  Indian  Education — Grants  to  Indian- 
Controlled  Schools) 

Dated:  October  25, 1988. 
Laura  F.  Cavazos. 
Secretary  of  Education. 

The  Secretary  proposes  to  remove 
Part  252.  add  a  new  Part  255  and  amend 
Parts  250,  253,  254,  256,  257.  and  258  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  250-INDIAN  EDUCATION  ACT- 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  2601-2651,  unless 
otherwise  noted. 

2.  Section  250.1  is  revised  to  read  as 
follows: 

§250.1     Wtiat  programs  are  governed  by 
these  regulations. 

The  regulations  in  this  part  apply  to 
all  programs  conducted  under  the  Indian 
Education  Act  except  the  Indian 
Fellowship  Program  (34  CFR  Part  263). 
Programs  governed  by  these  regulations 
and  their  applicable  program  regulations 
are  as  follows: 

(a)  Formula  Grants — Local 
Educational  Agencies  (34  CFR  Part  251). 

(Authority:  25  U.S.C.  2601-2606) 

(b)  Indian  Controlled  Schools — 
Enrichment  Projects  (34  CFR  Part  252). 


(Authority:  25  U.S.C.  2602(c)) 

(c)  Educational  Services  for  Indian 
Children  (34  CFR  Part  253). 
(Authority:  25  U.S.C.  2621  (a),  (c)) 

(d)  Planning,  Pilot,  and  Demonstration 
Projects  for  Indian  Children  (34  CFR 
Part  254). 

(Authority:  25  U.S.C.  2621  (a),  (b)) 

(e)  Gifted  and  Talented  Program  (34 
CFR  Part  255). 

(Authority:  25  U.S.C.  2624(c)) 

(f)  Educational  Personnel 
Development  (34  CFR  Part  256). 

(Authority:  25  U.S.C.  2621(d),  2622) 

(g)  Educational  Services  for  Indian 
Adults  (34  CFR  Part  257). 

(Authority:  25  U.S.C.  2631(b)) 

(h)  Planning,  Pilot,  and  Demonstration 
Projects  for  Indian  Adults  (34  CFR  Part 
258). 
(Authority:  25  U.S.C.  2631(a)) 

3.  Section  250.3(e)  is  amended  by 
removing  "253"  and  adding,  in  its  place. 
"255"  and  by  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2601-2551) 

4.  In  §  250.4,  paragraph  (a)  is  amended 
by  removing  "Local  educational  agency 
(LEA)  (except  as  used  in  34  CFR  Parts 
257  and  258)";  by  removing  "(except  as 
used  in  34  CFR  Parts  254.  255,  and  256)" 
following  "Secondary  school";  and  by 
removing  "(except  as  used  in  34  CFR 
Parts  251,  252.  and  253) '  following 
"State".  Paragraph  (b)  is  amended  by 
adding  ''except  as  defined  in  34  CFR 
251.32",  after  the  words  "  "Free  public 
education"  ";  and  by  revising  the 
definitions  of  "Adult",  "Adult 
education",  "Indian"  paragraph  (l), 
"Local  educational  agency,"  and 
"Parent"  paragraph  (1)  (introductory 
text),  and  adding  new  definitions  of 
"Bureau  school",  "Bureau-funded 
school".  "Gifted  and  talented  students", 
and  "Tribal  school"  in  alphabetical 
order  to  read  as  follows: 

§  250.4    What  definitions  apply  to  these 

programs? 

*         *         *         *         • 

(b)  •   *   ' 

"Adult"  means  any  individual  who  is 
sixteen  years  old  or  older,  or  who  is 
beyond  the  age  of  compulsorj'  school 
attendance  under  State  law. 
***** 

"Adult  education"  means  instruction 
or  services  below  college  level  for  adults 
who  are  not  enrolled  in  a  secondary 
school  and  who  do  not  have — 

(1)  The  basic  skills  to  enable  them  to 
function  effectively  in  society;  or 


(2)  A  certificate  of  graduation  from  a 
school  providing  secondary  education, 
and  who  have  not  achieved  an 
equivalent  level  of  education. 

*  *        *        •        « 

"Bureau  school"  means  an  elementary 
or  secondary  day  or  boarding  school 
operated  by  the  Bureau  of  Indian  Affairs 
(BIA)  of  the  Department  of  the  Interior. 

"Bureau-funded  school"  means  a 
Bureau  school  or  an  elementary  or 
secondary  school  that  receives  Pub.  L 
93-638  (Indian  Self-Determination  and 
Education  Assistance  Act]  contract 
funds  or  assistance  under  the  Tribally 
Controlled  Schools  Act  of  1988  from  the 
Bureau  of  Indian  Affairs. 

•  *        *        •        * 

"Gifted  and  talented  students'  means 
children  and  youth  who  give  evidence  of 
high  performance  capability  in  areas 
such  as  intellectual,  creative,  artistic,  or 
leadership  capacity  or  in  specific 
academic  fields,  and  who  require 
services  or  activities  not  ordinarily 
provided  by  the  school  in  order  to 
develop  such  capabilities  fully. 

*  •         •         •         • 

"Indian 

(1)  A  member  (as  defined  by  an  Indian 
tribe,  band,  or  other  organized  group)  of 
such  Indian  tribe,  band,  or  other 
organized  group  of  Indians,  including 
those  Indian  tribes,  bands,  or  groups 
terminated  since  1940  and  those 
recognized  by  the  State  in  which  they 
reside; 

•  •        •         •        • 

"Local  education  agency"  (LEA) 
means — 

(1)  A  public  board  of  education  or 
other  public  authority  legally  constituted 
within  a  State  for  either  administrative 
control  or  direction  of.  or  to  perform  a 
service  function  for,  public  elementary 
or  secondary  schools  in  a  city,  county, 
township,  school  district,  or  other 
political  subdivision  of  a  State,  or  such 
combination  of  school  districts  or 
counties  recognized  in  a  State  as  an 
administrative  agency  for  its  public 
elementary  or  secondary  schools.  The 
term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of  a 
public  elementary  or  secondary  school. 

(2)  As  used  in  34  CFR  Part  251  the 
term  also  includes  tribal  schools  and 
Bureau  schools. 

"Parent " — 

(1)  Includes  a  legal  guardian  or  other 
individual  standing  in  loco  parentis  (in 
the  place  of  the  parent)  other  than  by 
virtue  of  being  a  school  administrator  or 
official.  Examples  of  individuals  who 
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may  stand  in  loco  parentis  with  respect 

to  a  child  are — 

*        *        •        *        • 

'Tribal  school"  means  any  school 
operated  by  an  Indian  tribe,  or  an 
organization  controlled  or  sanctioned  by 
an  Indian  tribal  government  for  the 
children  of  that  tribe  if  the  school 
either — 

(1)  Provides  its  students  an 
educational  program  that  meets  the 
standards  estabished  by  the  Secretary 
of  the  Interior  in  accordance  with  the 
Indian  Self-Determinatioc  and 
Education  Assistance  Act;  or 

(2)  Is  operated  by  that  tribe  or 
organization  under  a  contract  with  the 
Department  of  the  Interior  in  accordance 
with  the  Indian  Self-Determination  and 
Education  Assistance  Act 

5.  The  authority  citation  for  S  250.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2801-2851) 

§250.20    [AmendMl] 

6.  The  authority  citation  for  $  250.20  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2801-2851) 

PART  252— {RemovMJl 

7.  Part  252  is  removed. 

PART  253— {REOESKSNATEO  AS  PART 
252  AND  AMENDED] 

8.  Part  253  is  amended  by 
redesignating  it  as  Part  252  and  revising 
the  authority  citation  to  read  as  follows: 

Authority:  25  U.S.C  2e02(c).  unless 
otherwise  noted. 

§  252.1    [Amended] 

9.  The  authority  citation  for  §  252.1  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2602(0))    §252.2 
[Amended] 

10.  The  authority  citation  for  §  252.2  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2802(c)) 

§252.3    (Amended] 

11.  In  §  252.3,  paragraph  (b](l)(iii)  is 
amended  by  removing  "and  Tribal 
Schools)  or  a  grant  under  34  CFR  Part 
252  (Indian-Controlled  Schools — 
Establishment)."  inserting  a  closing 
parenthesis  after  "Agencies,"  removing 
paragraph  (b){3],  redesignating 
paragraphs  (b)(4)  as  (b){3).  and  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2602(c)) 

§252.4    [Amended] 

12.  The  authority  citation  for  §  252.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2601-2606.  2651) 


§252.10    [Amended] 

13.  The  authority  citation  for  S  252.10 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2602(c)) 

Subpart  C— (Rtnovad  and  Rssarvad] 

14.  Subpart  C  (consisting  of  S  252.20) 
is  removed  and  reserved. 

§252.30    [Amended] 

15.  In  §  252.30.  paragraph  (a)  is 
amended  by  removing  "253.31"  and 
adding,  in  its  place,  **2S2.31",  and  the 
authority  citation  is  revised  to  read  as 
follows: 

(Authority:  25  U.S.C.  2802(c).  2804) 
§  252.31    [Amended] 

16.  Section  252.31  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2602(c),  2604) 

PART  254— [REDESIGNATED  AS  PART 
253  AND  AMENDED] 

17.  Part  254  is  redesignated  as  Part 
253. 

18.  The  authority  citation  for 
redesignated  Part  253  is  revised  to  read 
as  follows: 

Authority:  2S  U.S.C.  2821  (a),  (c).  unless 
otherwise  noted. 

§253.1    (Amended] 

19.  The  authority  citation  for  }  2S3.1  is 
revised  to  read  as  follows: 

(Authority:  25  U.&C  2821  (a),  (c)) 

20.  Section  253.2  is  amended  by 
adding  a  new  paragraph  (f)  and  revising 
the  authority  citation  to  read  as  follows: 

§253.2    Wbo  Is  eOgiMe  for  assistance 
under  tMs  program? 

•  *        •        *        * 

(f)  Consortia  of  Indian  tribes  or  Indian 
organizations,  local  educational 
agencies,  and  institutions  of  higher 
education  for  projects  described  in 
§  253.10(c). 

(Authority:  25  U.S.C.  2621(c)) 

21.  Section  253.3  is  amended  by 
revising  paragraph  (b)  and  the  authority 
citation  to  read  as  follows: 

§  253.3    What  regulations  apply  to  ttie 
program? 

*  *        «        •        • 

(b)  The  regulations  in  this  Part  253. 
(Authority:  25  U.S.C  2621  (a),  (c)) 

§253.4    [Amended] 

22.  The  authority  citation  for  §  253.4  is 
revised  to  read  as  follows. 

(Authority  25  U.S.C  2621  (a).  (c)| 


23.  Section  253.10  is  amended  by 
adding  a  new  paragraj^  (c)  and  revising 
the  authority  citation  to  read  as  follows: 

§  253.10    What  types  of  pro)ecU  may  be 
funded? 


(c)  Consortia  of  eligible  applicants 
described  in  (  253.2(1)  may  receive 
grants  to  develop,  improve,  and 
implement  programs  to — 

(1)  Encourage  Indian  students  to 
acquire  a  higher  education;  and 

(2)  Reduce  the  incidence  of  dropouts 
among  Indian  elementary  and 
secondary  school  students. 

(Authority:  25  U.S.C.  2621  (a)(2),  (c)) 

Subpart  C— {Removod  and  Reoarvedl 

24.  Subpart  C  (consisting  of  S  253.20) 
is  removed  and  reserved. 

§253.30    [Amended] 

25.  In  i  253.30,  paragraph  (a)  is 
amended  by  removing  "254.32"  and 
adding,  in  its  place.  "253.32".  and  the 
authority  citation  is  revised  to  read  as 
follows: 

(Authority:  25  U.S.C.  3621  [a),  (c).  (fXl).  (2)) 

§253.31    [Amended] 

26.  Section  253.31  is  amended  by 
removing  "254.32"  and  adding,  in  its 
place,  "253.32",  removing  the  period  and 
adding  ",  or  from  a  consortium  that 
includes  an  Indian  tribe.  Indian 
organization,  or  Indian  institution  of 
higher  education."  after  the  word 
"institution"  and  revising  the  authority 
citation  to  read  as  follows: 
(Authority:  25  U.S.C  2821(fK2KB)) 

§253.32    [Amended] 

27.  Section  253.32  is  amended  by 
revising  the  authority  citation  to  read  as 

follows: 

(Authority:  25  U.S.C  2821  (c),  (0(1).  (2)) 

PART  255— PIEOESIGNATED  AS  PART 
254  AND  AMENDED] 

28.  Part  255  is  redesignated  as  Part 
254. 

29.  The  authority  citation  for 
redesignated  Part  254  is  revised  to  read 
as  follows: 

Authority:  25  U.S.C.  2621  (a)(1),  (b).  unless 
otherwise  noted. 

§254.1    [Amended] 

30.  The  authority  citation  for  §  254.1  is 
revised  to  read  as  follows: 
(Authority:  25  U.S.C.  2821  (a)(1).  (b)) 

§254.2    [Amended] 

31.  The  authority  citation  for  §  254.2  is 
revised  to  read  as  follows. 
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(Authority:  25  U.S.C.  2621(b)) 

32.  Section  254.3  is  amended  by 
revising  paragraph  (b)  and  the  authority 
citation  to  read  as  follows: 

S  254.3    What  regulations  apply  to  this 
program? 

4  *  *  *  * 

(b)  The  regulations  in  this  Part  254. 
(Authority:  25  U.S.C.  2621  (a),  (b)) 

§254.4    [Amended] 

33.  The  authority  citation  for  §  254.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621  (a),  (b)) 

§254.10    [Amended] 

34.  In  S  254.10,  paragraph  (a)(2]  is 
amended  by  removing  "for  one  or  more 
of  the  types  of  grants  listed  in 
255.20(a)(2)"  and  adding,  in  its  place, 
"separately  for  one  or  more  planning 
grant,  pilot  grant,  or  demonstration 
grant."  and  revising  the  authority 
citation  to  read  as  follows: 
(Authority:  25  U.S.C.  2621  (a)(1).  (b)) 


41.  A  new  Pjrt  255  is  added  to  read  as 
follows: 


PART  255— GIFTED  AND  TALENTED 
PROGRAM 

Subpart  A — General 

255  1     What  is  the  Gifted  and  Talented 
Program? 

255.2  Who  is  ehgible  for  an  award? 

255.3  What  regulations  apply? 

255.4  What  definitions  apply? 

255.10  What  activities  may  the  Secretary 
fund? 

255.11  Must  the  applicant  or  grantee 
coordinate  activities  with  other  entities? 

Subpart  B— (Reserved] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

255.30  How  does  the  Secretary  evaluate  an 
application? 

255.31  What  selection  criteria  does  the 
Secretary  use? 

255.32  What  other  factors  does  the 
Secretary  consider  in  selecting  grantees? 

Authority:  25  U.S.C.  2624(c).  unless 
otherwise  noted. 


Subpart  C— {Removed  and  Reserved]       Subpart  A— General 


35.  Subpart  C  (consisting  of  §  254.20) 
is  removed  and  reserved. 

§254.30    [Amended] 

36.  In  S  254.30,  paragraph  (a)  is 
amended  by  removing  "§  255.32,  255.33, 
or  255.34"  and  adding,  in  its  place, 

S  254.32,  254.33  or  254.34"  and  revising 
the  authority  citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(b)) 

§254.31    [Amended] 

37.  Section  254.31  is  amended  by 
removing  "5  255.32,  255.33,  or  255.34" 
from  the  undesignated  introductory  text 
and  adding,  in  its  place,  "§  254.32. 
254.33.  or  254.34".  removing  "255.10(d)" 
in  paragraph  (b)  and  adding,  in  its  place, 
"254.10(d)",  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(f)(2)(B)) 

§254.32    [Amended] 

38.  Section  254.32  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2621  (b).  (f)(1).  (2)) 

§254.33    (Amended] 

39.  Section  254.33  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2621  (b).  (f)(1),  (2)) 

§254.34    [Amended] 

40.  Section  254.34  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2621  (b).  (f)(1).  (2)) 


§  255. 1    What  is  the  Gifted  and  Talented 
Program? 

This  program  provides  five  grants  to 
Bureau-funded  schools  for  gifted  and 
talented  program  research,  development 
and  dissemination. 

(Authority:  25  U.S.C.  2624(c)) 

§  255.2    Who  is  eligible  for  an  award? 

Bureau-funded  schools  are  eligible  for 
grants  under  this  program. 

(Authority:  25  U.S.C.  2624(c).  2651) 
§  255.3    What  regulations  apply? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  34  CFR  Part  250. 

(b)  The  regulations  in  this  Part  255. 
(Authority:  25  U.S.C.  2624(c)) 

§  255.4    What  definitions  apply? 

The  definitions  in  34  CFR  250.4  apply 
to  this  program. 

(Authority:  25  U.S.C.  2624(c)) 

§  255. 1 0    What  activities  may  the  Secretary 
hjnd? 

The  Secretary  may  fund  program 
research  and  development,  the 
development  and  dissemination  of 
curriculum  materials,  and  the 
development  and  dissemination  of 
teacher  training  materials  regarding  one 
or  more  of  the  following: 

(a)  Gifted  and  talented  students. 

(b)  College  preparatory  studies 
(including  programs  for  Indian  students 
interested  in  teaching  careers). 


(c)  Students  with  special  culturally 
related  academic  needs,  including 
social,  lingual,  and  cultural  needs. 

(d)  Mathematics  and  science 
education. 

(Authority:  25  U.S.C.  2624(c)) 

§  255.1 1    Must  the  applicant  or  grantee 
coordinate  activities  with  other  entities? 

(a)  The  supervisor  of  a  Bureau  school 
shall  undertake  jointly  its  application 
for,  or  administration  of,  a  grant  under 
this  part  with  the  supenisor  of  the  local 
school  board. 

(b)  Each  grantee  will  work 
cooperatively  with  other  recipients  of 
funds  under  section  5324  of  the  Indian 
Education  Act  as  part  of  a  national 
network. 

(Authority:  25  US  C.  2624  (c),  (d)) 

Subpart  B — [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  255.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the 
applicable  criteria  in  §  255.31. 

(b)  The  Secretary  awards  up  to  100 
possible  total  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses. 

(Authority:  25  U.S.C.  2624(c)) 

§  255.3 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (20  points).  The  Secretary 
assesses  the  need  for  the  proposed 
project,  including — 

(1)  The  soundness  of  the  rationale  for 
the  project  and  the  extent  and  severity 
among  Indian  children  of  the 
educational  needs  to  be  addressed; 

(2)  The  extent  to  which  the 
educational  approach  to  be  developed  is 
likely  to  be  successful  in  meeting  the 
needs; 

(3)  The  extent  to  which  the  applicant 
is  knowledgeable  about  other  projects 
that  address  similar  needs  or  have  tried 
similar  approaches;  and 

(4)  The  likelihood  that  the  project  will 
serve  as  a  model  for  communities  with 
similar  educational  needs. 

(b)  Plan  of  operation.  (20  points).  The 
Secretary  reviews  the  plan  of  operation 
to  ensure  that — 

(1)  The  purpose  of  the  project  is 
consistent  with  the  needs  identified  and 
the  purpose  of  the  funding  program: 
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(2)  The  design  of  the  project  is  of  high 
quality; 

(3)  The  objectivBB  of  the  project — 

(i)  Relate  to  the  purpose  of  the  project; 

(ii)  Will  provide  clear  and  measurable 
indices  of  the  project  in  progress  in 
achieving  its  purpose;  and 

(iii)  Are  capable  of  being  achieved 
within  the  project  period; 

(4)  The  activities  are  appropriate  and 
should  result  in  the  accomplishment  of 
the  project  objectives;  and 

(5)  The  plan  of  management  is 
effective  and  ensures  proper  and 
efficient  administration  of  the  project. 

(c)  Parental  and  community 
involvement.  {10  points).  The  Secretary 
determines  whether  parents  of  the 
children  to  be  served  and  other 
members  of  the  Indian  community  will 
be  involved  in  the  project,  including  the 
extent  of  their  involvement  in — 

(1)  Planning  and  developing  the 
project;  and 

(2)  Operating  and  evaluating  the 
project. 

(d)  Quality  of  key  personnel.  (15 
points).  The  Secretary  reviews  the  key 
personnel  the  applicant  plans  to  use  on 
the  project  to  ensure  that — 

(1)  The  project  director  has  the 
experience  and  training  needed  for  the 
position; 

(2)  Other  key  personnel  have  the 
experience  and  training  needed  for  their 
positions  in  the  project;  and 

(3)  Suff^icient  time  will  be  committed 
10  the  project  by  key  personnel. 

(e)  Budget  and  cost  effectiveness.  (5 
points).  The  Secretary  reviews  the 
budget  to  ensure  that — 

(1)  The  budget  is  adequate  to  support 
the  project  activities;  and 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project. 

(f)  Evaluation  plan.  (15  pwints).  The 
Secretary  reviews  the  evaluation  plan  to 
ensure  that — 

(1)  The  evaluation  will  measure  the 
project's  effectiveness  in  meeting  each 
objective; 

(2)  The  evaluation  will  measure  the 
impact  of  the  project  on  the  children 
involved,  if  applicable; 

(3)  The  instruments  for  collecting  data 
and  the  methods  for  analyzing  the  data 
are  appropriate; 

(4)  There  is  an  appropriate  timetable 
for  collecting,  analyzing,  and  reporting 
data; 

(5)  Procedures  have  been  established 
for  modification  of  the  project,  if 
necessary,  as  a  result  of  periodic 
progress  assessments;  and 

(6)  Adequate  provision  has  been  made 
to  cooperate  with  recipients  of  funds 
under  section  5324  of  the  Indian 
Education  Act  in  evaluating  the  project. 


(g)  Dissemination.  (10  points).  The 
Secretary  reviews  the  plan  for 
disseminating  information  about  the 
project,  including  the  results  of  the 
project  and  any  materials  developed  by 
the  project  to  ensure  that — 

(1)  The  dessemination  plan  is  effective 
and  efTicient; 

(2)  The  materials  disseminated  are 
appropriate  in  terms  of  quality  and 
utility; 

(3)  The  methods  and  techniques  used 
by  the  project  will  be  demonstrated; 

(4)  Schools  interested  in  adapting  or 
adopting  the  project's  materials  or 
methods  will  be  assisted;  and 

(5)  The  findings  of  the  project  will  be 
published  at  the  local.  State,  or  national 
level,  and  provision  has  been  made  to 
coordinate  dissemination  activities  with 
recipients  of  fimds  under  section  5324  of 
the  Indian  Education  Act. 

(h)  .Adequacy  of  resources.  (5  points). 
TTie  Secretary  reviews  the  resources  to 
be  devoted  to  the  project  to  ensure 
that— 

(1)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(2)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(Authority:  25  U.S.C.  2624(c).  (d)) 

§  255.32    WTiat  otti«r  factors  does  tti* 
Secretary  consider  in  selecting  grantees? 

In  addition  to  using  the  selection 
criteria  in  S  255.31  the  Secretary  selects 
projects  that  achieve  a  mixture  of 
projects  described  in  §  255.10  to  ensure 
that  students  at  all  grade  levels  and 
students  in  all  geographic  areas  of  the 
country  are  able  to  participate  in  some 
projects  funded  under  this  program. 

(Authority:  25  U.S.C.  2624(c).  (d)) 

PART  256— EDUCATIONAL 
PERSONNEL  DEVELOPMENT 

42.  The  authority  citation  for  Part  256 
is  revised  to  read  as  follows: 

Authority:  25  U.S.C.  2821(d).  2622.  unless 
otherwise  noted. 

43.  Section  256.1  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  and 
the  authority  citation  to  read  as  follows; 

§256.1    Educattonal  Personnel 
Development 

*         •         *         «         * 

(b)  *   *  • 

(1)  The  program  authorized  by  section 
5321(d)  of  the  Indian  Education  Act  and 
referred  to  in  this  part  as  the  section 
5321(d)  Program;  and 

(2)  The  program  authorized  by  section 
5322  of  the  Indian  Education  Act  and 
referred  to  in  this  part  as  the  section 
5322  Program. 

Authority:  25  U.S.C.  2621(d),  2622) 


§256.2    (Amended] 

44.  The  §  256.2.  paragraph  (a)  is 
amended  by  removing  "1005(d)'"  and 
adding,  in  its  place.  "5321(d)",  paragraph 
(b)  is  amended  by  removing  "422"  and 
adding,  in  its  place,  "5322",  and  the 
authority  citation  is  revised  to  read  as 
follows: 

Authority:  25  U.S.C.  2B21(d).  2622) 

§258.3    (Amended] 

45.  The  authority  citation  for  5  256.3  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2821(d).  2622) 

§256.4    [Amended] 

46.  The  authority  citation  for  §  256.4  is 
revised  to  read  as  follows: 

(Authority:  25  VS.C.  2621(d),  2822) 

§256.10    (Amended] 

47.  The  authority  citation  for  9  256.10 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(d).  2622) 

46.  Section  256.20  is  revised  to  read  as 

follows: 

§256.20    What  provisions  for  participation 
must  an  applicant  maite? 

Prior  to  the  submission  of  an 
application  under  this  Part,  each 
applicant  shall — 

(a)  To  the  extent  consistent  with  the 
number  of  eligible  children  in  the  area  to 
be  served  who  are  enrolled  in  private 
nonprofit  elementary  and  secondary 
schools  and  whose  needs  are  of  the  type 
that  the  program  is  intended  to  meet, 
make  provision  for  the  participation  on 
an  equitable  basis' of  persons  serving  or 
prepariivg  to  serve  these  children  as 
educational  personnel  or  ancillary 
educational  personnel;  and 

(b)  Have  provided  for  adequate 
participation  by  relevant  tribal 
communities,  including  parents  of  Indian 
children,  in  planning  and  developing  this 
project  and  have  made  provision  for 
their  participation  in  operating  and 
evaluating  the  project. 

(Authority:  25  U.S.C.  2621(d),  (f)(1).  (2).  2622) 

49.  Section  256.30  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  to  read  as  follows: 

9^56,30    How  does  the  Secretary  evaluate 
an  applicatton? 

(a)  The  Secretary  reviews  and 
approves  applications  under  the  Section 
5321(d)  Program  separately  from 
applications  under  the  Section  5322 
ftt>gram. 
*        •        *        •        • 

(Authority:  25  U.S.C.  2621(d),  2622) 


§256.31    [Amended] 

50.  In  S  256.31,  paragraph  (b)  is 
amended  by  removing  "1005(d)"  and  . 
adding,  in  its  place,  "5321(d)",  paragraph 
(c)  is  amended  by  removing  "1005(d)" 
and  adding,  in  its  place,  "5321(d)". 
paragraph  (d)  is  amended  by  removing 
"422"  and  adding,  in  its  place  "5322". 
and  the  authority  citation  is  revised  to 
read  as  follows: 

(Authority:  25  U.S.C.  2621(d)  and  (f)(2)(B), 
2622) 

§256.32    [Amended] 

51.  Section  256.32  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2621(d),  and  (f)(1).  (2), 
2622) 

52.  A  new  §  256.33  is  added  to  read  as 
follows: 

§  256.33    What  other  factors  does  the 
Secretary  consider  In  selecting  grantees 
under  the  section  5321(d)  program? 

In  addition  to  using  the  selection 
criteria  in  §  256.32.  the  Secretary 
considers  the  prior  performance  of  a 
grantee  under  the  section  5321(d) 
program  in  selecting  grantees  for  new 
awards  under  the  section  5321(d] 
program. 

(Authority:  25  U.S.C.  2621(d)(4)) 

§256.40    [Amended] 

53.  The  authority  citation  for  §  256.40 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(d),  2622) 

54.  A  new  §  256.41  is  added  to  read  as 
follows: 

§  256.4 1    What  other  conditionis  must  a 
grantee  meet? 

Each  grantee  shall  provide  adequate 
information  to  participants  about  the 
intent  of  the  training  program. 

(Authority:  25  U.S.C.  2821(d),  2622) 

§256.50    [Amended] 

55.  The  authority  citation  for  §  256.50 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(d),  2622) 

PART  257— EDUCATIONAL  SERVICES 
FOR  INDIAN  ADULTS 

56.  The  authority  citation  for  Part  257 
is  revised  to  read  as  follows: 

Authority:  25  U.S.C.  2631.  unless  otherwise 
noted. 


§  257.1    [Amended] 

57.  The  authority  citation  for  §  257.1  is 
revised  to  read  as  follow: 

(Authority:  25  U.S.C.  2831(b]) 

§257.2    [Amended] 

58.  The  authority  citation  for  §  257.2  is 
revised  to  read  as  follows: 
(Authority:  25  U.S.C.  2631ib)) 

§257.3    [Amended] 

59.  The  authority  citation  for  §  257.3  is 
revised  to  read  as  follows: 

(Authority;  25  U.S.C.  2631) 

§257.4    (Amended] 

60.  The  authority  citation  for  §  257.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631) 

§257.10    [Amended] 

61.  The  authority  citation  for  §  257.10 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631) 

Subpart  C— [Removed  and  Reserved] 

62.  Subpart  C  (consisting  of  §  257.20) 
is  removed  and  reserved. 

§257.30    (Amended] 

63.  The  authority  citation  for  §  257.30 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(b)) 

§257.31    [Amended] 

64.  Section  257.31  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2631  (b),  (d)) 

PART  258— PLANNING,  PILOT,  AND 
DEMONSTRATION  PROJECTS  FOR 
INDIAN  ADULTS 

65.  The  authority  citation  for  Part  258 
is  revised  to  read  as  follows: 

Authority:  25  U.S.C.  2631(a).  unless 
otherwise  noted. 

§  258.1    (Amended] 

66.  The  authority  citation  for  §  258.1  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  263T(a)) 

§258.2    [Amended] 

67.  The  authority  citation  for  §  258.2  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(a)) 


§  258.3    [Amended] 

68.  The  authority  citation  for  §  258.3  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(a)) 

§  258.4    [Amended] 

69.  The  authority  citation  for  §  258.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(a)) 

§258.10    [Amended] 

70.  In  §  258.10,  paragraph  (a)(2)  is 
amended  by  removing  "for  one  or  more 
of  the  types  of  grants  listed  in 

§  258.20(a)(1)"  and  adding,  in  its  place, 
"separately  for  one  or  more  planning 
grants,  pilot  grants,  or  demonstration 
grants."  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(a)) 

Subpart  C— (Removed  and  Reserved] 

71.  Subpart  C  (consisting  of  |  258.20) 
is  removed  and  reserved. 

§258.30    [Amended] 

72.  The  authority  citation  for  §  258.30 
is  revised  to  read  as  follows: 
(Authority:  25  U.S.C.  2631(a)) 

§258.31    [Amended] 

73.  The  authority  citation  for  §  258.31 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(d).  (3)) 

§258.32    [Amended] 

74.  Section  258.32  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority;  25  U.S.C.  2631  (a),  (d)) 

§258.33    [Amended] 

75.  Section  25.33  is  amended  by 
revising  the  authority  citaion  to  read  as 
follows: 

(Authority:  25  U.S.C.  2631  (a),  (d)) 

§258.34    [Amended] 

76.  Section  258.34  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2631  (a),  (d)) 

[FR  Doc.  88-26370  Filed  11-15-68;  8:45  am) 

BltXrNG  COOC  4000-01 -M 


Wednesday 
November  16,  1988 


Part  X 


Department  of 
Education       ' 

34  CFR  Part  251 
Formula  Grant  Program;  Local 
Educational  Agencies;  Notice  of 
Proposed  Rulemaking 


EST  COPY  AVAILABLE 


46412         Federal  Register  /  Vol.  53,  No.  221  /  Wednesday.  November  10,  1988  /  Proposed  Rules 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  251 

Formula  Grant  Program;  Local 
Educational  Agencies 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  regulations  governing  the  Indian 
Education  formula  grant  program  to 
incorporate  new  provisions  of  the  Indian 
Education  Act  of  1988.  The  proposed 
regulations  include  as  eligible  applicants 
(under  certain  circumstances)  schools 
operated  by  the  Bureau  of  Indian  Affairs 
(BIA)  and  clarify  the  requirements  for 
including  children  in  the  applicant's 
count  of  Indian  students  to  generate 
funds  under  the  program. 
DATE:  Comments  must  be  received  on  or 
before  January  17, 1989. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mr.  Brian  Stacey,  Acting 
Director,  Indian  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SVV., 
Room  2177,  Washington,  DC  20202-6139. 
A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sylvia  Wright,  Indian  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  2177,  Washington,  DC 
20202-6139.  Telephone  (202)  732-1938. 
SUPPLEMENTARY  INFORMATION:  The 

Indian  Education  formula  grant  program 
was  amended  and  reauthorized  by  Part 
C  of  Title  V  of  Pub.  L.  100-297  (Indian 
Education  Act  of  1988;  the  Act).  The  Act 
subsequently  was  amended  again  by 
Pub.  L.  100-427.  Under  Section  5312(b)  of 
the  Act,  formula  grants  may  be  awarded 
lo  local  educational  agencies,  certain 
l:ibal  schools  and,  under  certain 
circumstances,  schools  operated  by  the 
BIA.  Except  where  noted,  the  term 
"LEA"  includes  tribal  schools  and 
schools  operated  by  BIA. 

•  Student  Eligibility 

The  Act  also  directs  the  Secretary  to 
require  that  each  application  for  a  grant 
be  supported  by  a  student  certification 
form,  maintained  in  the  applicant's  files, 
for  each  eligible  Indian  child  included  in 
the  app'.ir'irii's  count  of  children  to 
generate  formula  grant  funds.  In  order 


for  a  child  to  be  counted  to  generate 
formula  grant  funds,  the  form  must 
contain  the  name  of  the  child,  the  name 
of  the  tribe,  band  or  other  organized 
group  of  Indians  in  which  membership  is 
claimed,  and  the  parent's  dated 
signature.  The  proposed  regulations 
would  permit  LEAs  to  obtain  the 
parent  s  signature  and  date  as  late  as  90 
days  after  the  beginning  of  the  relevant 
grant  period  if  the  signature  and  date 
cannot  be  obtained  by  the  date  the  LEA 
compiles  its  Indian  student  count. 

Other  clarifications  of  the 
requirements  for  including  students  in 
the  Indian  student  count  are  provided  to 
assist  LEAs  in  complying  with  the 
requirements.  The  proposed  regulations 
would  require  each  applicant  to 
establish  a  specific  date  or  period,  not  to 
exceed  30  days,  to  conduct  its  Indian 
student  count,  and  would  require  that 
only  students  who  are  enrolled  in  the 
LEA  and  receiving  a  free  public 
education  from  the  LEA  on  the  count 
date  or  during  the  count  period  be 
counted.  The  proposed  regulations  also 
describe  the  effect  that  failure  to  meet 
the  minimum  certification  requirements 
would  have  on  the  grantee. 

Section  251.22  has  been  removed 
because  the  information  collection 
requirements  described  in  that  section 
are  adequately  prescribed  in  the 
authorizing  statute  and  application 
package. 

•  Program  Improvement 

A  new  §  251.43  is  proposed  to 
encourage  program  improvement 
through  the  use  of  a  grantee's  self- 
evaluation  cf  its  project,  in  order  to 
provide  the  best  possible  educational 
services  to  Indian  children. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  proposed  regulations  are  small 
school  districts,  tribal  schools,  and 
schools  operated  by  the  BLA  receiving 
Federal  financial  assistance  under  this 
program.  The  regulations  clarify  current 
recordkeeping  requirements  and  impose 
penalties  for  failure  to  maintain  proper 
records.  The  recordkeeping 
requirements  are  not  excessively 
burdensome  or  expensive,  and  the 


penalties  will  affect  only  the  limited 
number  of  entities  found  not  to  be  in 
compliance  with  the  regulations. 

Paperwork  Reduction  Act  of  1980 

Sections  251.23,  251.50,  251.51,  and 
251.52(a)(2)  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 
(44  U.S.C.  3504(h)) 

Intergovermnental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific; 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2177,  FOB  #6  (Mail  stop  6267),  400 
Maryland  Avenue,  SW.,  Washington. 
DC  20202  between  the  hours  of  8:30  a.m. 
and  4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  specific  requirements  of  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act  of  1980  and  their  overall 
requirement  of  reducing  regulatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Fart  251 

Education,  Elementary  and  secondary 
education.  Grant  programs — education. 
Grant  programs — Indians,  Indians — 
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education.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  ABitiutance 
Number  84.060  Development  Awards 
Prograin — Indian  Education — Local 
F.ducational  Agencies  and  Tribal  Schools) 

Dated:  November  8. 1988. 
Lauro  F.  Cavasoa, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  P.irt 
251  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  title  of  Part  251  is  revised  to 
read  as  follows: 

PART  251— FORHaULA  GRANTS- 
LOCAL  EDUCATIONAL  AGENCIES 

2.  The  authority  citation  for  Part  251  is 
revised  to  read  as  follows: 

Authoritj-:  25  U.S.C.  2601-2606,  unless 
otherwise  noted. 

§2S1.1    (AiMwided] 

3.  Section  251.1  is  amended  by 
removing  the  words  "and  Tribal 
Schools"  in  the  section  heading  and  text 
and  revising  the  authority  citation  to 
read  as  follows: 

(Authority:  25  U.S.C.  2601) 

4.  Section  251.2  is  revised  to  read  as 
follows: 

§251.2    Who  Is  eligible  for  assisUnce 
under  ttils  program? 

(a)  An  LEA  is  eligible  for  assistance 
under  this  program. 

(b)(1)  An  LEA  other  than  a  bibal 
school  or  a  Bureau  school  is  entitled  to 
receive  a  grant  only  if  the  number  of 
Indian  children  enrolled  in  the  LEA's 
schools  is  either — 

(i)  At  least  10;  or 

(ii)  At  least  one-half  of  the  total 
enrollment  for  that  agency. 

(2)  However,  an  LEA  may  apply 
without  regard  to  the  enrollment 
requirements  of  paragraph  (b)(1)  of  this 
section  if  it  is  located — 

(i)  In  Alaska.  California,  or  Oklahoma: 
or 

(ii)  On,  or  in  proximity  to.  an  Indian 
reservation. 

(c)  An  LEA  that  is  a  Bureau  school  is 
eligible  only  if  funds  are  available  in 
accordance  with  section  5312(b)(3)  of     • 
the  Act. 

(Aulhority:  25  U.S.C.  2602  (a),  (b)) 

5.  Section  251.3  is  amended  by 
revising  paragraph  (b)(2)  introductory 
text,  redesignating  paragraph  (b)(2)(iii) 
as  (b)(2)(iv].  adding  a  new  paragraph 
(b)(2)(iii),  and  revising  redesignated 
paragraph  (b)(2)(iv)  and  the  authority 
citation  to  read  as  follows: 


§  251.3    What  regulations  apply  to  this 

prograin? 

•  *         •         •         • 

(b)  •   •  • 

(2)  However,  the  following  provisions 
cf  this  part  do  not  apply  to  tribal  schools 
or  Bureau  schools: 

*  *         •         *         • 

(iii)  Sections  251.31  and  251.32  relating 
to  free  public  education. 

(iv)  Sections  251.40-251.42  relating  to 
the  maintenance  of  effort  required  for 
LEAs. 

(Authority:  25  U.S.C.  2601-2606,  2651) 

92S1.4    lAmenctod] 

6.  The  authority  citation  for  §  251.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2601-2606) 

7.  Section  251.10  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  to  read  as  follows: 

§251.10    What  types  of  protects  may  be 
funded? 

(a)  The  Secretary  may  fimd 
applications  proposing  the — 

(1)  Establishment,  maintenance,  or 
operation  of  projects  specifically 
designed  to  meet  the  special  educational 
or  culturally  related  academic  needs,  or 
both,  of  Indian  children;  or 

(2)  Training  of  counselors  at  the 
applicant's  school  in  counseling 
techniques  relevant  to  the  treatment  of 
alcohol  and  substance  abuse. 

*  *  •  •  « 

(Aulhority:  25  U.S.C.  2803) 


§251.20    (Amended] 

8.  Section  251.20  is  amended  by 
adding  the  words  " — other  than  a  tribal 
school  or  a  Bureau  School — "  after  the 
word  "LEA"  in  paragraph  (a)  and  by 
revising  the  authority  citation  to  read  as 
follows- 

(Authority:  25  U.S.C.  2604(b)(2)(B),  2651) 

§251.21    [Amended] 

9.  In  §  251.21,  paragraph  (b)  is 
amended  by  removing  the  words  "other 
than  school  administrators  or  officials" 
and  revising  the  authority  citation  to 
read  as  follows: 

(Authority:  25  U.S.C.  2604(b)12)(B)(i),  2651) 

10.  Section  251.22  is  revised  to  read  as 
follows: 

§251.22    How  does  the  LEA  determine  the 
student  count? 

(a)  Before  including  a  student  in  the 
count  of  Indian  children  to  generate 
funds  under  this  part,  an  LEA  shall — 

(1)  Establish  a  date  or  a  period,  not 
exceeding  30  days,  during  which  the 
LEA  conducts  the  count; 

(2)  Determine  that  the  child  was 
enrolled  in  the  LEA's  elementary  or 


secondary  schools  on  the  count  date  or 
during  the  count  period; 

(3)  Determine  that  the  child  received  a 
free  public  education  in  the  L£A's 
schools  on  the  count  date  or  during  the 
count  period:  and 

(4)  Obtain  for  each  child  included  in 
the  count  the  student  certification  form 
prescribed  by  the  Secretary. 

(b)  Before  including  a  student  in  the 
count  of  Indian  children  to  generate 
funds  under  this  part,  the  LEA  shall 
determine  that  the  student  certification 
form  referred  to  in  paragraph  (a)(4)  of 
this  section  includes,  at  a  minimum, — 

(1)  The  student's  name: 

(2)  The  name  of  the  eligible  Indian 
tribe,  band,  or  group  of  which  the 
student,  the  parent,  or  the  grandparent  is 
a  member,  as  defined  by  the  tribe,  band, 
or  group;  and 

(3)  The  parents  signature  and  date. 

(c)  The  LEA  may  include  in  the  count 
a  student  whose  student  certification 
form  does  not  have  the  parents 
signature  and  date,  provided  that  the 
parent's  signature  and  date  are  obtained 
within  90  days  of  the  start  of  the  grant 
period  for  which  the  student  is  counted 
to  generate  funds  imder  this  part. 
(Authority:  25  U.S.C.  2802(b).  2804(d).  2651) 

§251.30    (Amended] 

11.  In  §  251.30,  paragraph  (a)  is 
amended  by  removing  "303(a).  Part  A", 
and  adding,  in  its  place.  "5312(b)"; 
paragraph  (b)(2)  is  amended  by 
removing  "303(a)(2)(C).  Part  A",  and 
adding,  in  its  place,  '5312(b)(2)(C)";  and 
the  authority  citation  is  revised  to  read 
as  follows: 

(Authority:  25  U.S  C.  2602(b).  2606) 

§  2$1.31    [Amended] 

12.  In  §  251.31,  the  introductory  text  is 
amended  by  removing  "303(a).  Part  A  ", 
and  adding  in  its  place.  "5312(b) ': 
authority  citation  is  revised  to  read  as 
follows: 

(Authority:  25  U.S.C.  2602(b).  2651) 

§251.32    (Amended! 

13.  In  §  251.32.  paragraph  (a) 
introductory  text  is  amended  by 
removing  "§  251.30  and",  paragraph 
{d)(2)  is  amended  by  removing  '§  303(a), 
Part  A",  and  adding,  in  its  place. 
"5312(b)".  and  the  authority  citation  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2602(b),  2651) 

14.  Section  251.40  is  amended  by 
removing  the  words  "does  not  make"  in 
paragraph  (a)  and  adding,  in  their  place, 
the  words  "makes  full";  removing  the 
word  "unless"  in  paragraph  (a)  and 
adding,  in  its  place,  the  word  "ir'; 
redesignating  paragraphs  (b)  and  (c)  as 
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(d)  and  (e),  respectively;  adding  new 
paragraphs  (b)  and  (c);  and  revising  the 
authority  citation  to  read  as  follows: 

§251.40    What  Is  the  maintenance  of  effort 
requirement? 

***** 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  apply  to  an  LEA 
that  is  a  tribal  school  or  a  Bureau 
school. 

(c)  Subject  to  the  granting  of  a  waiver 
under  §  251.41,  if  the  Secretary 
determines  that  the  LEA  has  failed  to 
maintain  the  combined  fiscal  effort  as 
required  under  paragraph  (a)  the 
Secretary  reduces  the  LEA's  award  in 
the  exact  proportion  by  which  the  LEA 
failed  to  meet  the  combined  fiscal  effort 
requirement. 
***** 

(Authority:  25  U.S.C.  2605(c),  2651) 

§  251.41    [Amended] 

15.  The  authority  citation  for  §  251.41 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2605(c)) 

§251.42    [Amended] 

16.  The  authority  citation  for  §  251.42 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2605(c)) 

17.  A  new  §  251.43  is  added  to  read  as 
follows: 

§  251.43    How  must  a  grantee  use  the 
results  of  Its  evaluations? 

(a)  If  an  evaluation  under  section 
5314(a)(4)  of  the  Act  shows  that  a 
project  is  not  making  substantial 
progress  toward  meeting  the  goals  of  the 


project  and  this  part,  the  granted  shall 
amend  its  application  in  accordance 
with  section  5314(c)  of  the  Act. 

(b)  The  amendments  to  the 
application  must  include  changes  that 
will  enable  the  grantee  to  meet  those 
goals. 

(Authority:  25  U.S.C.  2604(a)(4),  (c)) 

§251.50    [Amended] 

18.  Section  251.50  is  amended  by 
adding  the  words  "in  accordance  with 
§  251.22  and"  after  the  words  "Indian 
students"  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2604(d)) 

19.  A  new  §  251.51  is  added  to  read  as 
follows: 

§  251.51    How  does  tiM  Secretary 
determine  a  grantee's  compliance  with  the 
studeirt  certification  requirements? 

Periodically,  the  Secretary  reviews  a 
grantee's  records  to  determine,  for  the 
current  fiscal  year  and  for  prior  fiscal 
years  for  which  the  grantee  is  required 
to  maintain  records,  if — 

(a)  The  requirements  in  §  251. 22  were 
met; 

(b)  A  certification  form  that  meets  the 
requirements  of  §  251.22  is  on  file  for 
each  child  included  by  the  grantee  in  the 
count  of  children  to  generate  funds 
under  this  part;  and 

(c)  Each  child  counted  by  the  grantee 
is  othewise  eligible  to  be  counted  under 
this  part. 

(Authority:  25  U.S.C.  2601-2606) 

20.  A  new  §  251.52  is  added  to  read  as 
follows: 


§  251.52  Wtiat  action  does  ttie  Secretary 
take  if  a  grant**  fails  to  m**t  th*  stud*nt 
certification  requirements? 

(a)  If  the  Secretary  determines  under 
§  251.51  that  a  grantee  is  not  in 
compliance  with  the  student 
certification  requirements,  the  grantee 
shall  repay  to  the  Department  the 
amount  of  funds  improperly  generated. 
The  Secretary  may — 

(1)  Collect  the  funds  awarded  for  each 
child  inappropriately  counted  in  the 
fiscal  year  or  years  at  issue  by — 

(i)  Demanding  direct  repayment  from 
the  grantee; 

(ii)  Reducing  the  grantee's  current 
grant  award  where  the  Secretary's 
determination  under  paragraph  (a)  of  the 
section  concerns  the  current  fiscal  year, 
or 

(iii)  Offsetting  the  equivalent  amount 
from  the  grantee's  award  for  a  fiscal 
year  following  the  determination;  and 

(2)  For  one  to  three  years  following 
that  determination,  require  the  grantee 
to  submit  with  its  application  for  funds 
under  this  part  a  verification  by  an 
independent  auditor  that  student 
certification  forms  have  been  completed 
and  maintained  by  the  grantee  for  each 
child  included  in  the  count  in  the 
application. 

(b)  In  applying  an  administrative 
offset  under  §  251.52(a)(l)(iii),  the 
Secretary  uses  the  procedures  contained 
in  34  CFR  Part  30. 

(Authority:  25  U.S.C.  2601-2606)  I40(F«  Doc. 
88-26372  Filed  11-15-88;  8:45  am] 

BILUNO  CODE  4000-01-M 


Wednesday 
November  16,  1988 


Part  XI 


Department  of 
Education 


Office  of  Postsecondary  Education 


34  CFR  Part  659 

Direct  Individual  Foreign  Language  and 
Area  Studies  Fellowships  Program;  Notice 
of  Proposed  Rulemaking 


46416 


Federal  Register  /  Vol.  53,  No.  221  /  Wednesday.  November  16.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  221  /  Wednesday.  November  16.  1988  /  Proposed  Rules 


46417 


DEPARTMENT  OF  EDUCATION 
Offics  of  Postsecondary  Education 
34  CFR  Part  659 

Direct  individual  Foreign  Language 
and  Area  Studies  Fellowships  Program 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes 
regulations  to  govern  the  Direct 
Individual  Foreign  Language  and  Area 
Studies  Fellowships  Program.  This 
fellowship  program  was  added  to  Title 
VI  of  the  Higher  Education  Act  of  1965 
(HEA)  by  the  Higher  Education 
Amendments  of  1986.  Pub.  L.  9*-498. 
Under  this  program,  the  Secretary 
awards  fellowships  directly  to  graduate 
students  who  have  completed  at  least 
two  years  of  graduate  study  to  further 
their  foreign  language  training. 

date:  Comments  must  be  received  on  or 
before  January  3, 1989. 

ADDRESS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Joseph  F.  Belmonte.  Deputy 
Director,  Center  for  International 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  3054,  ROB  3),  Washington.  DC 
20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Belmonte,  Telephone:  (202) 
732-3283. 

SUPPl£MENTARY  INFORMATION:  Under 
the  Direct  Individual  Foreign  Language 
and  Area  Studies  Fellowships  Program, 
the  Secretary  awards  fellowships  of  up 
to  four  years,  on  the  basis  of  a  national 
competition,  to  graduate  students 
entering  their  third  year  of  graduate 
study  at  an  institution  of  higher 
education  to  enable  them  to  continue 
their  foreign  language  and  area  studies 
at  that  institution.  Those  studies  may 
include  language  training  and  the 
conduct  of  research  outside  the  United 
States. 

The  Secretary  is  authorized  to  award 
fellowships  under  this  part  in  a  fiscal 
year  only  when  the  funds  appropriated 
for  the  Foreign  Language  and  Area 
Studies  Fellowships  Program  authorized 
under  34  CFR  Part  657  for  that  fiscal 
year  are  at  least  equal  to  the  amount 
necessary  to  award  720  academic  year 
fellowships  and  400  summer 
fellowships. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certincation 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  regulations  will  not  affect  a 
substantial  number  of  small  entities. 
Only  a  small  number  of  awards  is 
anticipated  if  funding  becomes  available 
for  this  program,  and  the  proposed 
regulations  would  impose  minimal 
burdens  on  applicants  and  grantees. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3054,  Regional  Office  Building  No.  3,  7th 
and  D  Streets  SW,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week,  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  659 

Colleges  and  universities.  Education, 
Educational  study  program.  Fellowships, 
Grant  program— education.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  8, 1988. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  yet  assigned]. 
Lauro  F.  Cavazos, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  659  to 
read  as  follows: 


PART  659— DIRECT  INDIVIDUAL 
FOREIGN  LANGUAGE  AND  AREA 
STUDIES  FELLOWSHIPS  PROGRAM 

Sut>part  A— General 

Sec. 

659.1  What  is  the  Direct  Individual  Foreign 
Language  and  Area  Studies  Fellowships 
Program? 

659.2  Who  is  eligible  to  receive  a 
fellowship? 

659.3  What  regulations  apply? 

659.4  What  definitions  apply? 

Sutipart  B— How  Does  a  Student  Apply  for 
a  Fellowstiip? 

659.10    How  does  a  student  submit  an 
application? 

Sut>part  C— How  la  a  Graduate  Student 
Selected  to  Receive  a  FeilowaMp? 

659.20  How  is  a  student  selected  for  a 
fellowship? 

659.21  What  criteria  are  used  to  select 
students  for  fellowship  awards? 

659.22  What  priorities  may  the  Srrretary 
establish? 

Sul>part  D— What  Conditions  Apply  to  a 
Fellowship? 

659.30  What  is  the  duration  of  and  what  are 
the  limitations  on  an  individual 
fellowship? 

659.31  What  is  the  amount  of  a  fellowship? 

659.32  What  is  the  payment  method  for  a 
fellowship? 

659.33  What  are  the  conditions  for  the  use 
of  an  individual  fellowship  outside  the 
United  States? 

659.34  Under  what  circumstances  must  the 
Secretary  terminate  an  individual 
fellowship? 

Authority:  20  U.S.C.  1122.  unless  otheiwise 
noted. 

Subpart  A — General 

§  659.1    What  is  the  Direct  Individual 
Foreign  Language  and  Area  Studies 
Fellowshlpa  Program? 

Under  the  Direct  Individual  Foreign 
Language  and  Area  Studies  Fellowships 
Program,  the  Secretary  awards 
fellowships  of  up  to  four  years,  on  the 
basis  of  a  national  competition,  to 
graduate  students  entering  their  third 
year  of  graduate  study  at  an  institution 
of  higher  education  to  enable  them  to 
continue  their  foreign  language  and  area 
studies  at  that  institution.  Those  studies 
may  include  the  conduct  of  research  and 
language  training  outside  the  United 
States. 
(Authority:  20  U.S.C.  1122) 

§  659.2    Who  Is  eligible  to  receive  a 
fellowship? 

(a]  A  student  is  eligible  to  receive  a 
fellowship  if  the  student — 

(1)  Is  a  citizen  or  national  of  the 
United  States; 


(2)  Is  a  permanent  resident  of  the 
United  States;  or 

(3)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands 
(Republic  of  Palau); 

(b)  Is  enrolled  in  a  graduate  program 
at  an  institution  of  higher  education 
which  provides  advanced  training  in  a 
foreign  language  combined  with — 

(1)  Area  or  international  studies;  or 

(2)  Research  and  training  in  the 
international  aspects  of  professional 
and  other  fields  of  study; 

(c)  Shows  high  academic 
achievement,  based  on  indices  such  as 
grade  point  average,  class  ranking,  or 
standardized  achievement  tests; 

(d)  Has  provided  evidence  of — 

(1)  Exceptional  performance  in  the 
foreign  language  or  languages  being 
studied  as  part  of  the  student's  graduate 
program;  and 

(2)  Substantial  multidisciplinar>'  area 
training  in  activities  described  in 
paragraph  (b)  of  this  section;  and 

(e)  Is  beginning  his  or  her  third  year  of 
graduate  study. 

(Authority:  20  U.S.C.  1122. 1132:  48  U.S.C 

1681) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  No.  1840-0610.) 

§  659.3    What  regulations  apply? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  34  CFR  Part  655 

(b)  The  regulations  in  this  Part  659. 

(Authority:  20  use.  1122) 

§  659.4    What  definitions  apply? 

The  following  definitions  apply  to  this 
part: 

(a)  The  definitions  in  34  CFR  655.4. 

(b)  "Fellow"  means  a  person  who 
receives  a  fellowship  under  this  part. 

(c)  "Fellowship"  means  the  payment  a 
fellow  receives  under  this  part. 

(d)  "Multidisciplinary  area  training" 
means  training  in  three  or  more 
academic  disciplines  that  contribute  to  a 
fuller  understanding  of  the  region  or 
field  of  international  studies;  and 

(e)  "Secretary"  means  the  United 
States  Secretary  of  Education. 

(Authority:  20  U.S.C.  1122) 

Subpart  B — How  Does  a  Student  Apply 
for  a  Fellowstiip? 

§  659.10    How  does  a  student  submit  an 
application? 

(a)  A  student  applies  to  the  Secretary 
for  a  fellowship  by  providing  sufficient 
information  to  enable  the  Secretary  to 
determine — 

(1)  Whether  he  or  she  is  eligible  to 
receive  a  fellowship:  and 


(2)  Whether  he  or  she  should  be 
selected  for  a  fellowship  on  the  basis  of 
the  selection  criteria  listed  in  §  659.21. 

(b)  The  information  to  be  submitted 
for  each  application  must  include — 

(1)  Transcripts  of  the  student's 
undergraduate  and  graduate  academic 
record; 

(2)  References  from  at  least  three 
people  familiar  with  the  student's 
accomplishments  and  potential: 

(3)  Information  from  the  institution  at 
which  the  student  is  enrolled  about  his 
or  her  performance  on  a  nationally- 
referenced  language  test,  if  available,  or 
other  evidence  of  language  competency, 
in  the  proposed  language  of  award; 

(4)  A  statement  of  the  student's  goals 
and  plan  of  study  during  his  or  her 
fellowship  tenure,  including  the  number 
of  years  for  which  the  fellowship  is 
requested  and  plans  for  language  study 
or  research  outside  the  United  States: 
and 

(5)  Endorsement  of  the  student's  plan 
of  study  by  his  or  her  academic  advisor 

(.Authority:  20  U.S.C.  1122) 

(.■\pprovcd  by  the  Officf  of  Management  and 

Diidsjet  under  OMB  control  No.  1840-0610.) 

Subpart  C— How  Is  a  Graduate  Student 
Selected  To  Receive  a  Fellowstiip? 

§  659.20    How  is  a  student  selected  for  a 
fellowship? 

(a)  The  Secretary  awards  fellowships 
to  graduate  students  selected  by  a  panel 
of  nationally  recognized  schola.'-s. 

(b)  The  panel  of  scholars  evaluates  an 
application  for  a  fellowship  on  the  basis 
of  the  quality  of  the  applicants  record, 
language  proficiency,  and  plan  of  study 
in  accordance  with  the  criteria  listed  in 
§  659.21. 

(c)  In  general,  the  panel  awards  up  to 
100  possible  points  for  these  criteria. 
However,  if  priority  criteria  are  used  the 
panel  awards  up  to  120  possible  points. 
The  maximum  possible  number  of  points 
for  each  criterion  is  shown  in 
parentheses  following  the  heading  for 
the  criterion. 

(Authority:  20  U.S.C.  1122) 

§  659.21    What  criteria  are  used  to  select 
students  for  fellowship  awards? 

The  panel  of  scholars  uses  the 
following  criteria  in  evaluating 
applications  for  fellowships  under  this 
part: 

(a)  Qualifications  of  the  applicant. 
[40]  The  panel  of  scholars  reviews  each 
application  to  determine — 

(1)  The  strength  of  the  applicant's 
undergraduate  and  graduate  record;  and 

(2)  The  extent  of  the  applicant's 
preparation  for  the  proposed  course  of 
study  through  evidence  of  substantial 
multidisciplinary  training. 


(b)  Foreign  language  skills.  [30]  The 
panel  of  scholars  reviews  each 
application  to  determine — 

(1)  The  excellence  of  the  applicant's 
performance  on  either  a  nationally- 
referenced  test,  if  available,  or  on  other 
commonly  accepted  tests,  in  the  foreign 
language  to  be  studied; 

(2)  The  relevance  of  the  language  to 
be  studied  for  the  applicant's  overall 
proposed  course  of  study;  and 

(3)  Evidence  of  the  applicant's  skills  in 
other  foreign  languages. 

(c)  Proposed  plan  of  study.  (30]  The 
panel  of  scholars  reviews  each 
application  to  determine — 

(1)  The  feasibility  of  the  applicants 
proposed  plan  of  study;  and 

(2)  The  quality  of  the  proposed  plan  of 
study  in  relation  to  the  applicant's 
preparation  and  goals. 

(d)  Priorities.  [20]  The  panel  of 
scholars  reviews  each  application  to 
determine  the  extent  to  which  the 
priorities  established  under  §  659.22  will 
be  met  by  the  applicant. 

(Authority:  20  U.S.C.  1122) 

(.Approved  by  the  Office  of  Management  and 

Budget  under  OMB  control  no.  1840-0610.) 

§  659.22    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretarj'  may  establish  one 
or  more  of  the  following  priorities  for 
selecting  fellows: 

(1)  Languages,  such  as  Chinese. 

(2)  World  areas,  or  countries,  such  as 
East  Asia,  or  Indonesia. 

{3}  Academic  disciplines,  such  as 
linguistics  or  economics. 

(4)  Topics,  such  as  population  growth 
and  planning,  modernization,  economic 
development,  security  issues,  the  arts,  or 
international  trade. 

(5)  A  combination  of  any  of  these 
categories. 

(b)  The  Secretary  announces  any 
priorities  in  the  annual  application 
notice  published  in  the  Federal  Register. 

(Authority:  20  U.S.C.  1122) 

Subpart  D— What  Conditions  Apply  to 
a  Fellowstiip? 

§  659.30    What  is  the  duration  of  and  wturt 
are  the  limitations  on  an  individual 
fsllowsMp? 

(a)  The  Secretary  awards  a  fellowship 
for  the  period  requested  by  the  fellow, 
which  may  not  exceed  four  years. 

(b)  The  continuation  of  a  fellowship  is 
contingent  upon  the  fellow's — 

(1)  Periodically  demonstrating  a  high 
level  of  proficiency  in  the  language  or 
languages  being  studied  as  part  of  the 
fellow's  graduate  program; 
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(2)  Remaining  in  good  standing  at  the 
institution  in  which  the  fellow  is 
enrolled; 

(3)  Demonstrating  satisfactory 
progress  in  the  fellow's  approved  plan  of 
graduate  study:  and 

(4)  Obtaining  the  Secretary's  prior 
approval  before  making  significant 
changes  in  the  fellow's  program  of 
graduate  study. 

(Authority:  20  U.S.C.  1122) 

§  6S9.3 1    What  is  tlM  amount  of  a 
fellowship? 

(a)  The  Secretarj'  awards  a  fellowship 
in  an  amount  that  does  not  exceed  the 
cost  of  tuition  and  fees  and  an 
allowance  for  subsistence. 

(b)  The  Secretary  may  also  include  an 
allowance  for  travel  and  an  allowance 
for  dependents. 

(c)  The  Secretary  announces  in  the 
annual  application  notice  published  in 
the  Federal  Register — 

(1)  The  expected  amount  of 
subsistence  allowances: 

(2)  Whether  dependents'  and  travel 
allowances  will  be  permitted;  and 

(3)  The  expected  amount  of  the 
allowances. 


(Authority:  20  L;.S.C.  IIZJJ 

§  659.32    What  is  ttx  payment  method  for 
a  fellowship? 

(a)  The  Secretary  may  enter  into  an 
agreement  with  the  institution  in  which 
the  fellow  is  enrolled  under  which  the 
institution  agrees  to  disburse  fellowship 
funds  to  the  fellow,  and  the  Secretary 
agrees  to  advance  funds  to  the 
institution  to  enable  it  to  make  those 
payments. 

(b)  The  institution  shall  pay  a  fellow 
his  or  her  subsistence  and  any  other 
allowance  in  installments  during  the 
term  of  the  fellowship. 

(c)  A  fellow  shall  notify  the  institution 
of  any  overpayment  or  underpayment 
and  the  institution  shall  make 
appropriate  adjustments. 

(Authority:  20  U.S.C.  1122) 

§  659.33    What  are  the  conditions  for  the 
use  of  an  individual  feiiowship  outside  ttte 
United  States? 

(a)  Before  using  a  fellowship  outside 
the  United  States  a  fellow  must  obtain 
the  approval  of  the  Secretary. 


(b)  The  Secretary  approves  the  use  of 
a  fellowship  outside  the  L'nifed  Statos 
if— 

(1)  The  institution  in  which  the  fellow 
is  enrolled  approves  the  fellow's 
engaging  in  research  or  undergoing 
advanced  foreign  language  training  in  a 
country  outside  the  United  States;  and 

(2)  The  fellow— 

(i)  Is  engaged  in  research  thai  cannot 
be  done  effectively  in  the  United  States; 
and 

(ii)  Is  affiliated  with  an  institution  of 
higher  education  or  another  appropriate 
organization  in  the  foreign  country. 

(Authority;  20  U.S.C.  1122) 

§  659.34    Under  what  circumstances  must 
the  Secretary  teiTninate  an  IndWidual 
fellowship? 

The  Secretary  terminates  a  fellowship 
if  the  fellow  fails  to  satisfy  the 
requirements  of  §  659.30(b). 

(Authority:  20  U.S.C.  1122) 

|FR  Doc.  88-26373  Filed  11-15-«8:  8:4.S  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Rangeland  Research  Grants  Program 
for  Fiscal  Year  1989;  Solicitation  of 
Applications 

Notice  is  hereby  given  thai  under  the 
authority  contained  in  section  1480  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3333).  the 
Cooperative  Stale  Research  Service 
(CSRS)  of  the  United  States  Department 
of  Agriculture  (USDA)  anticipates 
awarding  standard  grants  for  basic 
studies  in  certain  areas  of  rangeland 
research.  No  more  them  $«0.000  will  be 
awarded  for  the  support  of  any  one 
project,  regardless  of  the  amount 
requested.  The  total  amount  available 
for  this  program  during  Fiscal  Year  1989 
is  $454,991. 

Under  this  program,  the  Secretary 
may  award  grants  to  land-grant  colleges 
and  universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeland  research.  Except  in  the  case 
of  Federal  laboratories,  each  grant 
recipient  must  match  the  Federal  funds 
expended  on  a  research  project  based 
on  a  formula  of  50  percent  Federal  and 
50  percent  non-Federal  funding. 
Proposals  received  from  scientists  at 
non-United  States  organizations  or 
institutions  will  not  be  considered  for 
support. 

Applicable  Regulations 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  Part  3401  (51 
FR  16152.  April  30, 1986).  These 
provisions  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  processes 
regarding  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects. 
Pursuant  to  section  1473  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3319).  funds  made  available 
under  this  program  to  recipients  other 
than  Federal  laboratories  shall  not  be 
subject  to  reduction  for  indirect  costs  or 
for  tuition  remission  costs.  Since  these 
costs  are  not  allowable  costs  for 
purposes  of  this  program,  such  costs 
incurred  by  a  grant  recipient  may  not  be 
used  to  meet  the  matching  funds 
requirement.  In  addition,  USDA  Uniform 
Federal  Assistance  Regulations.  7  CFR 
Part  3015,  as  amended,  apply  to  this 
program. 


How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  Part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows: 

Proposal  Services  Unit,  Grants 
Administrative  Management,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service. 
U.S.  Department  of  Agriculture,  Room 
303,  Aerospace  Building,  901  D  Street, 
SW.,  Washington,  DC  20251-2200. 
Telephone:  (202)  475-5048. 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  submitted  under  this  program 
are  requested.  This  number  of  copies  is 
necessary  to  permit  thorough,  objective 
peer  evaluation  of  all  proposals  received 
before  funding  decisions  are  made.  Each 
copy  of  each  proposal  must  include  a 
Form  CSRS-661.  "Grant  Application." 
Proposers  should  note  that  one  copy  of 
this  form,  preferably  the  original,  must 
contain  pen-and-ink  signatures  of  the 
principal  investigator(s)  and  the 
authorized  organizational 
representative.  (Form  CSRS-661  and  the 
other  required  forms  and  certifications 
are  contained  in  the  Grant  Application 
Kit.) 

Members  of  review  committees  and 
CSRS  staff  expect  each  project 
description  to  be  complete  in  itself. 
Grant  proposals  must  be  limited  to  10 
pages  (single-spaced)  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigator{s),  senior 
associate(s)  and  other  professional 
persoimel.  Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  an  understanding  of 
the  proposal. 

All  copies  of  each  proposal  must  be 
mailed  in  one  package.  Please  see  that 
each  copy  of  each  proposal  is  stapled 
securely  in  the  upper  left-hand  comer. 
DO  NOT  BIND.  Information  should  be 
typed  on  one  side  of  the  page  only. 

Every  effort  should  be  wade  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with  the 
regulations  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeland  Research  Grants 
Program,  7  CFR  Part  3401.  If  applicable, 
the  research  grant  proposal  must  state 
that  the  50  percent  non-Federal  funding 
requirement  will  be  met. 

Where  and  When  to  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  to: 


Proposal  Services  Unit,  Grants 
Administrative  Management,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture.  Room 
303,  Aerospace  Building.  901  D  Street, 
SW.,  Washington.  DC  20251-2200. 

To  be  considered  for  funding  during 
fiscal  year  1989.  proposals  must  be 
received  in  the  Proposal  Services  Unit 
by  close  of  business  on  Monday. 
February  6,  1989.  One  copy  of  each 
proposal  not  selected  for  funding  will  be 
retained  for  a  period  of  one  year.  The 
remaining  copies  will  be  destroyed. 

Specific  Areas  of  Research  to  be 
Supported  in  Fiscal  Year  1989 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeland  research.  Proposals  will  be 
considered  in  the  following  specific 
areas:  (1)  Management  of  rangelands 
and  agricultural  land  as  integrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber  (2) 
methods  of  managing  rangeland 
watersheds  to  maximize  efficient  use  of 
water  and  improve  water  yield,  water 
quality,  and  water  conservation,  to 
protect  against  onsite  and  offsite 
damage  to  rangeland  resources  from 
floods,  erosion  and  other  detrimental 
influences,  and  to  remady  unsatisfactory 
and  unstable  rangeland  conditions;  and 
(3)  revegetation  and  rehabilitation  of 
rangelands  including  the  control  of 
undersirable  species  of  plants. 

If  necessary,  further  information  may 
be  obtained  by  calling  Dr.  Wayne  K. 
Murphey,  CSRS-USDA:  telephone:  (202) 
447-2044. 

Supplementary  Information 

The  Rangeland  Research  Grants 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.200.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115,  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  WashiriKlon.  DC.  this  lOth  dxy  of 
November  1988. 
John  Patrick  Ionian. 

Adniinistrutor,  Cooperative SUitr  Rt'sfan:ti 
Service. 

|FR  Doc.  88-26491  Filed  ll-l.V-«a;  8:«  am] 
BfLUNQ  COOC  3410-22-M 


Wednesday 
November  16,  1988 


Part  Xill 


Department  of  the 


Minerals  Management  Service 

Outer  Continental  Shelf  Lease  Sale  119; 
Central  California;  Call  for  Information 
and  Nominations  and  Intent  To  Pre|>are 
an  Environmental  Impact  Statement; 
Notice 


4310-MR 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 
Central  California 
1      Outer  Continental  Shelf  Lease  Sale  119 
Call  For  Information  and  Nominations 
and 
Notice  of  Intent  To  Prepare  an  Environmental  Impact  Statement 

qAT.L  FOR  INFORMATION  ftND  NOMINATIONS 

purpose  of  Call  for  Information  and  Nominations 

The  purpose  of  the  Call  is  to  assist  the  Secretary  of  the 
Interior  in  carrying  out  his  responsibilities  under  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA)  (43  U.S.C.  1331-1356  (1982)), 
as  amended  by  the  OCSLA  Amendments  of  1985  (100  Stat.  147),  and 
the  regulations  issued  thereunder  (30  CFR  Part  256)  with  regard 
to  proposed  OCS  Lease  Sale  119  in  the  Central  California  Planning 
Area,  tentatively  scheduled  for  March  1991. 

This  initial  information  gathering  step  is  important  for  ensuring 
that  all  interests  and  concerns  are  communicated  to  the  Depart- 
ment of  the  Interior  (DOI)  for  future  decision  points  in  the 
leasing  process.   This  Call  does  not  indicate  a  preliminary 
decision  to  lease  in  the  area  described  below. 

Information  submitted  in  response  to  this  Call  will  be  used  for 
spveral  purposes.   Responses  will  be  used  to  identify  the  areas 
of  potential  for  oil  and  gas  development.   Comments  on  possible 
environmental  effects  and  potential  use  conflicts  will  be  used 
in  the  analysis  of  environmental  conditions  in  and  near  the 
Call  area.   Particular  consideration  will  be  given  to  tracts 
identified  as  environmentally  sensitive  as  a  result  of  the 
comments  received.   Together,  this  information  will  be  analyzed 
for  future  determinations  of  the  potential  advantages  and 
disadvantages  of  oil  and  gas  exploration  and  development  to  the 
region  and  the  Nation  and  the  relative  environmental  sensitivity 
of  tracts  being  reviewed  for  this  sale.   Thus,  it  may  be  possible 
to  make  key  decisions  in  connection  with  subsequent  steps  in  the 
planning  process  (beginning  with  the  Area  Identification  step)  to 
further  resolve  conflicts  by  deleting  additional  blocks  or 
conducting  special  environmental  analyses  where  there  is 
sufficient  information  to  justify  such  actions. 

The  Call  also  initiates  the  scoping  process  for  the  EIS  and  is 
used  to  identify  and  analyze  alternatives  to  the  proposed  action. 
The  Notice  of  Intent  to  Prepare  an  EIS  which  includes  a 
description  of  the  scoping  process  is  located  later  in  this 


document.   There  will  be  a  series  of  public  meetings  as  part  of 
EIS  scoping.   These  will  be  announced  at  a  future  date  in  the 
Federal  Register  and  by  press  release.   Comments  may  be  used  in 
developing  lease  terms  and  conditions  to  ensure  safe  offshore 
operations.   Comments  may  also  be  used  to  point  out  potential 
conflicts  between  offshore  oil  and  gas  activities  and  California 
coastal  zone  management  policies  as  established  by  the  California 
Coastal  Act  of  1976,  as  amended,  and  approved  local  coastal 
plans. 

The  DOI  made  a  commitment  in  the  5-year  OCS  Oil  and  Gas  Leasing 
Program  (1987-1992)  to  provide  environmental  protection  offshore 
California  similar  to  the  levels  provided  in  OCS  L«ase  Sales  73, 
Santa  Maria  Basin,  and  80,  Southern  California.   The  mitigating 
measures  to  be  developed  and  analyzed  during  the  prelease  process 
for  proposed  OCS  Lease  Sale  119,  Central  California,  will  address 
such  issues  as:   air  quality,  transportation  of  hydrocarbons,  oil 
spills,  fisheries,  hazardous  waste  dumps,  biological  resources, 
timing  of  operations,  navigational  safety,  archaeological 
resources,  military  conflicts,  water  use,  drilling  discharges, 
onshore  oil  processing,  sea  otters,  and  marine  biota.   The 
Minerals  Management  Service  (MMS)  will  consider  in  the  more 
detailed  scoping  review  conducted  for  proposed  OCS  Lease  Sale  119 
the  stipulations  included  in  the  separate  proposals  of  California 
Governor  Deukmejian,  Congressman  Regula,  and  Congressman  Panetta 
on  the  5-year  program. 

Additionally,  special  attention  will  be  focused  on  the  resolution 
of  any  military  conflicts.   This  will  be  carried  out  under  the 
procedures  of  the  1983  Memorandum  of  Agreement  between  the  DCI 
and  the  Department  of  Defense  and  may  involve  further  block 
deferrals  and  the  adoption  of  special  protective  measures. 

Description  of  Area 

The  general  area  of  this  Call  is  Central  California  from  3  to  45 
miles  offshore  the  counties  of  San  Mateo,  Marin,  Sonoma,  and  a 
small  portion  of  Santa  Cruz.   The  area  is  shown  on  the  map  at  the 
end  of  this  Call.   A  more  detailed  map  of  the  Call  for 
Information  and  Nominations  is  available  free  from  the  Regional 
Supervisor,  Office  of  Leasing  and  Environment,  MMS,  Pacific  OCS 
Region,  at  the  address  listed  at  the  end  of  this  section. 

The  following  areas  in  the  Central  California  Planning  Area  were 
deferred  from  leasing  in  the  5-year  leasing  program,  approved  in 
July  1987: 
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1.  Deepwater  areas  beyond  the  900-meter  isobath; 

2.  A  coastal  buffer  offshore  the  Kelp  Beds  at  Saunders 
Reef  Area  of  Special  Biological  Significance  (ASBS) , 
the  Del  Mar  Ecological  Reserve,  and  Gerstle  Cove  ASBS: 

3.  The  area  offshore  Point  Reyes,  the  Point  Reyes  - 
Farallon  Islands  National  Marine  Sanctuary,  offshore 
San  Francisco  Bay,  and  the  immediate  vicinity  of 
Cordell  Bank; 


Official  Protraction  Diagram  NJ  10-5  -  Santa  Rosa  (Approved 
November  2,  1976)  Blocks: 


4. 


A  coastal  buffer  offshore  the  James  V.  Fitzgerald 
Marine  Reserve; 

5   A  coastal  buffer  extending  south  of  the  Point  Ano  Nuevo 
Point  and  Island  ASBS  and  overlapping  the  northern 
portion  of  the  Sea  Otter  Range; 

6.  The  large  area  offshore  Monterey  Bay  and  Big  Sur;  and 

7.  A  coastal  buffer  south  of  the  Big  Sur  proposed 
deferral,  overlapping  the  southern  portion  of  the  Sea 
Otter  Range  and  adjacent  to  the  Mouth  of  Salmon  Creek 
ASBS. 

one  Federal  OCS  lease  sale  encompassing  Northern  and  Central 
Celifomia  was  held  in  1963.   Twenty-nine  block*  within  the 
present  Central  California  Planning  Area  were  leased:   27  off 
Bodeaa  Bay  south  to  Point  Reyes,  and  2  off  Point  Ano  Nuevo.   Of 
t^^9  £!ock.  leased,  11  are  included  in  this  Call   The  mapping 
systea  has  been  revised  since  the  1963  Sale;  the  old  blocks 
overlap  portions  of  nany  blocks  on  the  new  system.  Therefore, 
those  11  old  leases  encompass  portions  of  24  blocks  in  the  Sale 
119  Call  area.   Seven  wells  were  drilled  on  5  of  those  11  leases. 
The  other  18  blocks  are  within  the  deferred  areas  mentioned 
above.  All  the  leases  were  relinquished  in  1967  and  1968,  prior 
to  the  expiration  of  their  5-year  lease  terms.   An  OCS  Report, 
MMS  87-018,  entitled  "Northern  and  Central  California  Lease 
sale/May  14,  1963,"  details  the  leasing  and  drilling  history  of 
this  early  sale.   Copies  of  the  report  are  available  from  the 
source  listed  for  diagrams  in  the  paragraph  below. 

The  following  list  identifies  the  OCS  Official  Protraction 
Diagrams  and  blocks  which  comprise  the  Call  area.   For  blocks 
that  overlap  deferral  areas,  the  Call  includes  only  those  non- 
deferred  portions  in  Federal  waters.  The  diagrams  may J>*   pur- 
chased for  52.00  each  from  the  Regional  Supervisor,  Office  of 
Leasing  and  Environi.ent,  Pacific  Region,  MMS,  1340  West  6th 
Street,  Los  Angeles,  California  90017,  telephone  (213)  894-7107. 
The  purpose  of  these  diagrams  is  not  to  delineate  the  Call  area 
(the  Call  map  mentioned  above  serves  the  purpose  of  delineating 
the  Call  area)  but  to  more  clearly  show  small  blocks. 


311-318,  356-362, 

489-497,  534-542, 

578-587)  622-632,  667-675,  711-719, 


223-228,  267-273, 
401-407,  445-452, 


756-762, 
933-938, 


800-807, 
977-982 


845-851,  889-895, 


Official  Protraction  Diagram  NJ  10-8  -  San  Francisco   (Approved 
November  2,  1976)  Blocks: 

10-14,  54-57,  99-100,  143-144,  332- 
334,  376-378,  419-422,  457,  462-466, 
501-511,  544-555,  588-600,  632-644, 
677-688,  721-732,  765-777,  809-822, 
853-866,  899-911,  945-956,  992-1000 

Official  Protraction  Diagram  NJ  10-11  -  Santa  Cruz  (Approved 
March  26,  1976)  Blocks: 

I  24-32,  70-77,  120-121,  164 

Inatruetions  on  Call 

Respondents  are  requested  to  nominate  any  or  all  of  the  Federal 
blocks  within  the  Call  area  for  inclusion  in  proposed  OCS  Lease 
Sale  119.   Although  the  identities  of  those  submitting  nomina- 
tions become  a  matter  of  public  record,  the  individual  indica- 
tions of  interest  are  considered  to  be  proprietary  and  con- 
fidential Information. 

Those  indicating  such  interest  are  required  to  do  so  on  the  Call 
mac  by  listing  block  numbers  or  outlining  the  area(s)  of  interest 
along  block  lines.   As  stated  in  paragraph  1  under  -Description 
of  Area,"  the  Call  map  is  available  free  from  the  Regional 
Supervisor,  Office  of  Leasing  and  Environment,  MMS,  Pacific  ocs 
Region,  at  the  address  stated  under  "Description  of  Area." 

Respondents  may  submit  a  detailed  list  of  whole  and  partial 
blocks  nominated  (by  OCS  Official  Protraction  Diagram  designa- 
tions) to  ensure  correct  interpretation  of  their  nominations. 
The  telephone  number  and  name  of  a  person  to  contact  in  the 
respondent's  organization  for  additional  information  should  be 
included. 

Respondents  should  rank  areas  in  which  they  have  expressed 
interest  according  to  priority  of  their  interest  (e.g.,  priority 
1  (high),  2  (medium),  or  3  (low)).  We  encourage  respondents  to  be 
specific  in  listing  blocks  by  priority.   This  information  i»  very 
helpful  in  assessing  the  area  to  be  identified  for  further  study 
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at  future  sal*  decision  points.   Blanket  nominations  on  large 
areas  are  not  as  useful  in  providing  information  pertinent  to 
analysis  of  industry  interest.   Areas  where  interest  has  been 
indicated  but  which  have  no  specified  priorities  will  be 
considered  priority  3.   Information  concerning  both  location  and 
priority  of  interest  submitted  by  individual  respondents  will  be 
held  proprietary  and  confidential  and  will  help  determine  the 
area  upon  which  the  EIS  analysis  will  be  focused.   In  addition  to 
indications  of  interest  by  respondents,  further  consideration  of 
areas  for  analysis  in  the  EIS  will  be  based  on  hydrocarbon 
potential  and  environmental,  economic,  and  multiple-use 
(including  military  use)  conditions. 

In  addition  to  nominations  (indications  of  Interest),  comments 
are  sought  from  all  interested  parties  about  particular  geologic, 
environmental,  biological,  archaeological,  or  socioeconomic 
conditions  or  conflicts,  or  other  information  that  might  bear 
upon  potential  OCS  leasing  and  development  in  the  Call  area.   In 
particular,  respondents  are  requested  to  identify  and 
characterize  tracts  of  particular  environmental  sensitivity  and 
to  provide  suggestions  on  the  criteria  that  should  be  used  in 
evaluating  the  relative  environmental  sensitivity  of  such  tracts. 

Comments  are  also  sought  on  potential  conflicts  that  may  result 
from  the  proposed  sale  between  future  OCS  oil  and  gas  activities 
and  California  coastal  zone  management  policies  as  established  by 
the  California  Coastal  Act  and  approved  local  coastal  management 
plans.   If  possible,  these  comments  should  identify  specific 
California  Coastal  Management  Plan  policies  of  concern,  the 
nature  of  the  conflict  foreseen,  and  steps  that  MMS  can  take  to 
avoid  or  mitigate  the  potential  conflict.   Comments  may  be  either 
in  terms  of  broad  areas  or  restricted  to  particular  blocks  of 
concern.   Those  submitting  comments  are  requested  to  list  block 
numbers  or  outline  the  subject  area  on  the  Call  map. 

Comments  are  requested  within  the  entire  Call  Area.   All 
nominations  and  comments  will  be  considered  at  the  Area 
Identification  stage  for  identification  of  the  proposal  to  be 
analyzed  in  the  EIS. 

Nominations  and  comments  must  be  received  no  later  than  45  days 
following  publication  of  this  document  in  the  Federal  Register  in 
envelopes  labeled  "Nominations  for  Proposed  Central  California 
OCS  Lease  Sale  119,"  or  "Comments  on  Proposed  Central  California 
OCS  Lease  Sale  119,"  as  appropriate.   The  original  Call  map 
showing  indications  of  interest  and/or  comments  must  be  submitted 
to  the  Regional  Supervisor,  Office  of  Leasing  and  Environment, 
MMS,  Pacific  OCS  Region,  at  the  address  stated  under  "Description 
of  Area,"  and  a  copy  of  the  Call  map  showing  indications  of 


interest  and  a  copy  of  any  comments  are  to  be  sent  to  the  Chief, 
offshore  Leasing  Management  Division,  Department  of  the  Interior, 
Minerals  Management  Service,  Room  4230,  18th  and  C  Streets,  NX., 
Washington,  D.C.  20240. 

Tentative  Schedule 

Final  delineation  of  the  area  for  possible  leasing  will  be  made 
at  a  later  date  only  after  compliance  with  established  departmen- 
tal procedures  and  applicable  laws  including  all  requirements  of 
the  National  Environmental  Policy  Act  of  1969  (42  U.S.C.  4321) 
and  the  OCSLA,  as  amended. 

If  a  decision  to  offer  blocks  is  made,  a  final  Notice  of  Sale 
will  be  published  in  the  Federal  Register  detailing  areas  to  be 
offered  for  competitive  bidding,  stating  the  terms  and  conditions 
for  leasing,  and  announcing  the  location,  date,  and  time  bids 
will  be  received  and  opened. 

The  following  is  a  list  of  tentative  milestones  which  will 
precede  this  sale,  proposed  for  March  1991: 


2 


Comments  Due  on  the  Call 

Area  Identification 

Draft  EIS  Published 

Public  Hearings  on  Draft  EIS 

Final  EIS  Published 

Proposed  Notice  of  Sale  Published 

Governor's  Comments  Due  on  Proposed  Notice 

Final  Notice  of  Sale  Published 

Sale      I 

Existing  Information 


—January  1989 
— February  1989 
— January  1990 
— February  1990 
— August   1990 
— October  1990 
— December  1990 
— February  1991 
—March     1991 


Information  already  available  on  the  Call  area  includes  that 
gathered  during  the  EIS  process  for  the  5-Year  OCS  Oil  and  Gas 
Leasing  Program  (1987  -  1992) .   Also,  the  DOI  has  received 
extensive  information  from  Congress  and  industry  during 
negotiations  over  OCS  leasing  offshore  California  during 
development  of  the  S-year  program.   In  addition,  comments 
previously  received  by  the  DOI  from  State  and  local  governments, 
other  Federal  Agencies,  environmental  groups,  and  the  oil  and  gas 
industry  concerning  past  OCS  actions  will  be  considered.   The 
following  is  a  list  of  additional  information  which  will  be 
available  for  consideration  regarding  proposed  OCS  Lease  Sale 
119. 
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Pacific  PCS  peqion  Suamarv  Reports  and  Indices 

SummarY  Reports  IniJIiggg 

May  1980  October  1980 

I        May  1982  June  1981 

December  1982  March  1983 

September  1963  October  1984 

July  1984 
April  1985 
May  1986 
July  1987 

Summary  Reports  and  Indices  are  available  for  review  at  the  MMS, 
Pacific  OCS  Region  (see  address  under  "Description  of  Area"). 
Also  available  for  review  are  technical  and  geologic  reports. 
For  more  information,  please  contact  Ms.  Freida  Star  of  that 
office  at  (213)  894-2062.   Copies  of  the  Pacific  OCS  Region 
Summary  Reports  and  Indices  may  also  be  obtained  from  the  follow- 
ing: 

OCS  Information  Program 

Office  of  Offshore  Information  and  Publications 

Minerals  Management  Service 

1951  Xidwell  Drive,  Suite  601 

Vienna,  Virginia  22180 

Environmental  Studies  -  Central  California  Planning  Area 

A  list  of  completed,  active,  and  proposed  environmental  studies 
conducted  by  the  MMS  Environmental  Studies  Program  in  the  Central 
California  Planning  Area  is  available.   Completed  study  reports 
may  be  reviewed  at  the  MMS,  Pacific  OCS  Region,  at  the  address 
listed  under  "Description  of  Area"  and  at  meny  depositories 
throughout  the  State.   Also,  many  reports  may  be  purchased  from 
the  National  Technical  Information  Service  (NTIS) .   For  a  list  of 
studies,  depositories,  or  to  obtain  an  MTIS  phone  number,  please 
contact  Ms.  Ora  Woods,  Environmental  Studies  Section,  MMS, 
Pacific  OCS  Region  at  (213)  894-6626. 

NOTICE  OF  INTENT  TO  PREPARE  AN  ENVIRONMENTAL  IMPACT  STATEMENT 

Pursuant  to  the  regulations  implementing  the  procedural  provi- 
sions of  the  National  Environmental  Policy  Act  of  1969  (42  U.S.C. 
4321) ,  the  MMS  is  announcing  its  intent  to  prepare  an  EIS 
regarding  the  oil  and  gas  leasing  proposal  )cnotm  as  Central 
California  OCS  Lease  Sale  119.   This  Notice  of  Intent  also  serves 
to  announce  the  scoping  process  which  will  follow  for  this  EIS. 
Throughout  the  scoping  process.  Federal,  State,  and  local 
govemnents,  and  other  interested  parties  aid  the  MMS  in 
determining  the  significant  xssucs  and  alternatives  to  be 
analyzed  in  the  EIS. 


Following  a  decision  on  Area  Identification,  the  public  may 
present  comments  and  recommendations  at  scoping  meetings  which 
will  be  held  in  appropriate  locations  for  the  purpose  of  obtain- 
ing additional  comments  and  information  regarding  the  scope  of 
the  EIS.   In  addition,  comments  and  recommendations  may  be 
submitted  in  writing.   The  times  and  locations  of  these  scoping 
meetings  and  the  date  scoping  comments  are  due  will  be  announced 
at  a  future  date  in  the  Federal  Register  and  by  press  release. 

The  EIS  analysis  will  focus  on  the  potential  environmental 
effects  of  leasing,  exploration,  and  development  of  the  blocks 
included  in  the  area  defined  in  the  Area  Identification  procedure 
as  the  proposed  area  of  the  Federal  action.   Alternatives  to  the 
proposal  which  may  be  considered  include  cancel  the  sale  and 
modify  the  sale. 
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November  1988 
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This  map  has  been  carefully  prepared  from  the  best  existing  data  sources  available  at 
the  lime  ot  its  draMing.  but  the  Minerals  Management  Service.  U.S.O.I.  does  not  guarantee  the 
accuracy  and  is  not  responsible  or  liable  lor  reliance  thereorv  It  is  rwt  a  legal  document  for 
federal  leasing  purposes  nor  is  it  to  be  used  for  navigation.  Official  OCS  Leasing  Maps  and 
OCS  Protraction  Diagrams  should  be  consulted  (or  area  measurements  and  locations  of 
individual  blocks. 
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published  in  the  Federal 
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H.R.  593/Pub.  L.  100-639 
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of  Congress  to  Andrew  Wyeth. 
and  to  provide  for  the 
production  of  bronze 
duplicates  of  such  medal  for 
sale  to  the  public.  (Nov.  9, 
1988;  102  Stat.  3331;  2 
pages)    Price:  $1.00 

H.R.  1149/Pub.  L.  100-640 

To  amend  the  Foreign 

Sovereign  Immunities  Act  with 

respect  to  admiralty 

jurisdiction.  (Nov.  9,  1988;  102 

Stat.  3333;  2  pages)    Price: 

$1.00 

H.R.  3327/Pub.  L.  100-641 
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North  Carolina,  as  the  "L. 
Richardson  Preyer,  Jr  Federal 
Building  and  United  States 
Courthouse  and  Post  Office." 
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$1.00 

HJ.  Res.  626/Piib.  L  100- 
645 
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1989,  as  "Uncle  Sam  Day." 
(Nov.  9,  1988;  102  Stat  3340; 
1  page)    Price:  SI. 00 

HJ.  Res.  677/Pub.  L  100- 
»46 

Chartging  the  date  for  the 
counting  of  the  Electoral  vote 
by  Congress  to  January  4, 
1989.  (Nov.  9,  1988;  102  Stat 
3341;  1  page)    Price:  $1.00 
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The  President 


IFR  Doc.  88-26753 
Filed  11-15-88;  4:12  pm] 
Billing  code  3195-01-M 


Presidential  Documents 


Presidential  Determination  No.  89-6  of  October  31.  1988 

Determination  To  Authorize  the  Furnishing  of  Immediate  Mili- 
tary Assistance  to  Jamaica 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  506(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  ("the  Act").  22  U.S.C.  2318(a),  I  hereby 
determine  that: 

1)  an  unforeseen  emergency  exists  which  requires  immediate  military  assist- 
ance to  Jamaica;  and 

2)  the  aforementioned  emergency  requirement  cannot  be  met  under  the  author- 
ity of  the  Arms  Export  Control  Act  or  any  other  law  except  Section  506(a)  of 
the  Act. 

Therefore.  I  hereby  authorize  the  furnishing  of  up  to  $10  million  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services  of  the 
Department  of  Defense,  and  mihtary  education  and  training  to  Jamaica  under 
the  provisions  of  Chapters  2  and  5  of  Part  II  of  the  Act. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  October  31,  1988. 
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Rules  and  Regulations 


Fedaral  ResUler 

Vol.  53,  No.  222 

Thursday,  November  17,  19M 


This  section  o(  the  FEE>ERAL  REGISTER 
contains  regulatoiy  documents  having 
general  appilcabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Coda  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Dootvnents. 
Prices  of  new  lxx>ks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Offic*  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 
AOENCV:  Department  of  Agriculture. 


ACTKM:  Final  rule. 


SUMMUUIV:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  to  reflect  the  assignment  of 
responsibility  few  the  Drought  and 
Disaster  Guaranteed  Loan  program 
under  the  Disaster  Assistance  Act  of 
1988  to  the  Under  Secretary  for  Small 
Community  and  Rural  Development  and 
the  Administrator  of  Farmers  Home 
Administration. 

EFFECTtVC  date:  November  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Bowles,  Loan  Specialist, 
Farmers  Home  Administration,  USDA, 
Washington,  DC  2025a  telephone  (202) 
475-3811. 

SUPPt^MENTARY  INFORMATION: 
Departmental  responsibility  for 
guarantees  of  loans  to  rural  business 
entities  to  further  rural  development  and 
to  save  or  create  jobs  in  rural  areas  has 
been  located  in  the  Farmers  Home 
Administration  (FmHA)  and  its  Business 
and  Industrial  (B&I)  Loan  Division.  Sec. 
331  of  the  Disaster  Assistance  Act  of 
1988  (Pub.  L.  lOQ-387)  provides  the 
Secretary  new  authority  to  guarantee 
such  loans  for  disaster  assistance 
purposes.  Authority  to  administer  this 
new  loan  guarantee  authority  is  being 
delegated  to  the  Under  Secretary  for 
Small  Community  and  Rural 
Development,  and  further  redelegated  to 
the  Administrator  of  Farmers  Home 
Administration. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comments 


are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  managment,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defmed  by  the  Regulatory  Flexibility  Act 
and  thus  is  exempt  from  the  provisions 
of  that  Act. 

List  of  SubjecU  in  7  CFR  Part  2 

Authority  delegation  (Government 
agencies). 

Accordingly,  Part  2,  Title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  Intemationai  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  SmaN  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

2.  Section  2.23  is  amended  by  adding  a 
new  paragraph  (a)(18)  to  read  as 
follows: 

§  2^3    Delegations  of  authority  to  tfte 
Under  Secretary  for  Small  Community  and 
Rural  DeveiopmenL 


(a)  *  *  * 

(18)  Administer  the  Drought  and 
Disaster  Guaranteed  Loan  program 
under  section  331  of  the  Disaster 
Assistance  Act  of  1988  (Pub.  L.  lOQ-387). 


Subpart  i— Delegations  of  Authority  by 
the  Under  Secretary  for  Small 
Community  and  Rural  Development 

3.  Section  2.70  is  amended  by  adding 
new  paragraph  (a)(33)  to  read  as 
follows: 

§  2.70    Administrator,  Farmers  Home 
Administratlorv 


(33)  Administer  the  Drought  and 
Disaster  Guaranteed  Loan  program 
under  section  331  of  the  Disaster 
Assistance  Act  of  1988  (Pub.  L  100-387). 

Dated:  November  9. 1988. 
For  Subpart  C. 
Peter  C  Myan. 

Acting  Secretary  of  Aj^riculture. 

For  Subpart  I. 
Dated:  November  9, 1988. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development 

[PR  Doc.  88-28568  Filed  11-16-88;  8:45  am) 
■LUNG  CODE  S41»-«7-« 

Food  Safety  and  Inspection  Service 
9  CFR  ParU  307  and  308 
[Docket  No.  82-008F1 

Safety  and  Sanitation  Requirements 
for  Electrical  Stimulating  Equipment 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Final  rule. 


(a)  Delegations. 


SUMMARY:  This  final  rule  amends  the 
Federal  meat  inspection  regulations  to 
specify  safety  and  sanitation 
requirements  for  electrical  stimulating 
(EST)  equipment.  Federally  inspected 
establishments  may  use  EST  equipment 
to  accelerate  rigor  mortis  in  slaughtered 
meat  animals  (cattle,  sheep,  swine, 
goats,  horses,  mules  or  other  equines). 
The  safety  requirements  will  protect 
inspection  personnel  woricing  near  that 
equipment  from  the  hazard  of 
potentially  lethal  electric  shock  or  other 
injury.  The  sanitation  requirements  will 
prevent  adulteration  of  the  carcasses. 
EFFECTIVE  DATE:  December  19. 1988. 
FOR  FURTHER  INFORMATION  CONTACr. 
Dr.  Karen  Wesson,  Director,  Facilities, 
Equipment  and  Sanitation  Division, 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
(202)  447-5627. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  designated  a 
"nonmajor"  rule  E.0. 12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
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will  be  no  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  a  significant 
effect  on  competition,  employment, 
investment,  productivity,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  makes  existing  guidelines  on 
the  safe  use  and  appropriate  sanitation 
of  EST  equipment  mandatory.  Any 
resulting  costs  would  be  voluntarily 
assumed  by  individual  establishments 
which  choose  to  use  EST  equipment. 

Effect  on  Small  Entities 

The  Administrator  has  made  a 
determination  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L.  96-354  (5  U.S.C.  601  et  seq.) 
because  it  simply  serves  to  codify 
guidelines  currently  in  effect  for  the  safe 
and  sanitary  use  of  all  EST  equipment. 

There  are  approximately  200  EST 
units  currently  in  operation.  The  Food 
Safety  and  Inspection  Service  (FSIS)  has 
concluded  that  all  EST  equipment,  even 
the  more  recent  lower  voltage  EST 
equipment,  presents  an  unacceptable 
hazard  unless  its  use  is  regulated. 
Therefore,  this  rule  applies  to  all  EST 
equipment.  FSIS's  position  on  EST 
equipment  has  evolved  from 
consultations  with  the  Occupational 
Safety  and  Health  Administration 
OSHA),  National  Electric  Code  (NEC) 
members  and  the  National  Aeronautics 
and  Space  Administration  (NASA). 

FSIS  has  determined  that  barriers, 
warning  devices  and  signs  for  EST 
equipment  not  already  in  voluntary 
compliance  with  FSIS  guidelines  are 
necessary  to  provide  Federal  inspectors 
adequate  safety.  Although  FSIS  has  no 
record  of  any  injuries  to  Federal 
inspectors  since  EST  equipment  was 
first  found  acceptable  for  use  in  1979. 
FSIS  has  concluded  that  the  potential 
hazards  to  inspectors  justify  preventive 
regulatory  action. 

To  meet  the  safety  requirements, 
stimulator  manufacturers  have 
estimated  costs  of  a  maximum  of  $5000 
and  a  minimum  of  $200.  The  estimated 
costs  would  include  any  necessary 
equipment  modifications,  and  purchase 
and  installation  of  the  safety  devices 
and  signs.  Costs  could  be  less  and  will 
vary  for  each  establishment  and  would 
depend  on  the  type  of  equipment  and 
safety  features  currently  in  place. 

Background 

On  April  16, 1987,  FSIS  published  a 
proposed  rule  (52  FR  12422)  to  amend 


the  Federal  meat  inspection  regulations 
to  specify  safety  and  sanitation 
requirements  for  EST  equipment.  The 
proposal  addressed  both  safety  and 
sanitation  requirements  when  EST 
equipment  is  used  in  federally  inspected 
establishments. 

FSIS  reviews  the  equipment  used  in 
official  establishments  to  ensure  its  use 
will  not  render  meat  and  meat  food 
products  adulterated  within  the  meaning 
of  the  Federal  Meal  Inspection  Act 
(FMIA)  (21  U.S.C.  601(m))  and  does  not 
pose  a  safety  hazard  to  Department 
employees.  This  rule  is  consistent  with 
existing  guidelines  used  to  review  this 
equipment  and  its  operation.* 

Electrical  stimulating  equipment 
consists  of  two  separate  pieces — the 
control  system  and  the  applicator.  The 
EST  control  system  contains  the 
circuitry  to  generate  pulsed  DC  or  AC 
voltage  for  stimulating  the  livestock 
carcass.  The  applicator  delivers  the 
voltage  to  the  carcass.  The  voltage  can 
be  applied  by  inserting  a  probe  that 
penetrates  the  carcass  or  is  inserted  in 
the  rectum,  placing  a  clamp  in  the  nose, 
a  carcass  rub-bar,  a  conveyor  with 
energized  surfaces  traveling  with  the 
carcass  or  any  other  method  approved 
by  the  Administrator.  This  pulsating 
current  hastens  certain  chemical 
reactions  in  the  muscle  tissues 
producing  a  stiffening  of  the  muscles 
known  as  rigor  mortis.  If  meat  is  chilled 
or  frozen  before  the  onset  of  rigor 
mortis,  a  toughening  of  the  muscle  tissue 
known  as  "cold  shortening"  may  occur. 
"Cold  shortening"  may  not  be  important 
if  the  meat  is  to  be  ground,  but  it  would 
be  economically  important  if  the  meat  is 
to  be  used  as  steaks,  chops  or  roasts. 
Without  electrical  stimulation,  rigor 
mortis  may  not  occur  for  eight  hours  or 
more  after  death.  With  electrical 
stimulation,  the  time  may  be  as  short  as 
one  hour. 

Another  benefit  of  the  use  of  EST 
equipment  is  that  blood  is  removed 
more  quickly  and  completely  from  the 
animal  due  to  the  strong  muscle 
contractions  which  occur  when  the 
carcass  is  stimulated.  FSIS  has  recently 
learned  that  some  pork  producers  are 
using  EST  equipment  for  this  purpose. 
Since  EST  equipment  for  blood  removal 
is  used  in  the  same  manner  and  under 
the  same  conditions  as  that  used  to 
enhance  meat  quality,  FSIS  has 
determined  that  this  rule  applies  to  EST 
equipment  used  to  accelerate  rigor 
mortis  for  the  purpose  of  enhancing 


meat  quality  and  to  EST  equipment  used 
for  the  purpose  of  facilitating  blood 
removal. 

Other  claims  *  have  been  made  for  the 
application  of  EST  that  it  makes  the 
muscle  tissue  release  natural  proteolytic 
enzymes  which  chemically  tenderize  the 
meat;  that  it  tenderizes  meat  by 
breaking  muscle  bonds;  that  it  reduces 
shrinkage;  accelerates  the  visibility  by 
marbling:  prevents  a  type  of 
discoloration  known  as  "heat  ring;" 
improves  the  color  of  the  meat;  and 
increases  the  chill  rate. 

Safety  Considerations  in  the  Installation 
and  Use  of  EST  Equipment 

Fifteen  EST  systems  made  by  six 
manufacturers  have  been  found 
acceptable  for  use  in  official 
establishments.  There  are  two  general 
types  of  systems:  (1)  Manually  operated 
for  use  in  plants  with  lower  slaughter 
rates,  and  (2)  automatic  for  stimulating 
more  than  one  carcass  at  a  time  up  to 
approximately  400  per  hour.  Both  types 
of  systems  apply  pulses  of  direct  or 
alternating  current  to  the  carcass 
through  electrodes.  Stimulation  of  each 
carcass  may  last  from  10  seconds  to  3 
minutes. 

To  date,  the  approved  voltage  varies 
from  10  to  600.  The  high  voltage 
electrical  stimulators  operate  at  a 
voltage  between  500  and  600.  a 
potentially  lethal  electrical  shock. 
Concern  about  this  danger  resulted  in 
the  development  of  later  models  that 
operate  below  50  volts.  Acceptance  by 
FSIS  of  the  use  of  below  50  volt  EST 
equipment  in  establishments  without 
mandating  the  safety  precautions 
specified  in  this  rule  was  based  in  part 
on  earlier  discussions  with  electrical 
safety  personnel  in  OSHA  and  the 
interpretation  of  provisions  in  the  NEC. 
The  NEC  is  the  nationally  accepted 
minimum  electrical  construction  and 
safety  standard.  At  the  time,  the  use  of 
below  50  volt  EST  equipment  did  not 
appear  to  pose  a  significant  threat  to 
human  safety  that  required  shock 
hazard  protection.  However, 
Underwriters  laboratory,  a  recognized 
national  standards  organization,  has 
cited  research  stating  that  0.5  percent  of 
the  population  would  be  unable  to 
release  from  contact  (handgrip)  with  a 
surface  emitting  10.5  volts  alternating 
current,  and  that  as  the  electrical 
voltage  increases,  a  progressively  larger 
segment  of  the  population  is  unable  to 
release  from  such  contact.  The  wet 


'  Written  guidelines  are  available  from  the 
Facilities.  Equipment  and  Sanitation  Division. 
Technical  Services.  Food  Safety  and  Inspection 
Service,  U.S.  Uepartment  of  Agriculture. 
Washington.  DC  20250. 


*  Articles  are  available  for  viewing  at  the  Policy 
Ot'fice.  Room  3171.  South  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of  Agriculture. 
Washington.  IX;  20250. 


conditions  prevalent  in  the 
slaughterhouse  environment  increase 
the  likelihood  and  seriousness  of 
electrical  shock. 

In  addition,  NASA,  after  conducting 
extensive  testing  of  the  effect  of  voltage 
on  bodily  functions  of  astronauts  in 
space,  determined  that  exposure  to  very 
low  voltage  levels  can  be  hazardous  to 
humans.  After  discussing  this 
information  with  NEC  specialists,  FSIS 
has  determined  that  exposure  to  any 
voltage  may  be  unsafe  and  exposure  to 
any  unprotected  stimulating  voltage 
should  not  be  permitted. 

This  rule  provides  the  safety 
requirements  needed  to  eliminate  or 
minimize  the  possibility  of  electrical 
shock  to  Federal  inspectors.  The  safety 
provisions  are  designed  to  protect 
Federal  inspectors  who  are  exposed  to 
EST  equipment  from  potentially  lethal 
electrical  shock  and  from  being  struck 
by  a  carcass  while  it  is  undergoing  the 
violent  contractions  caused  by  the 
electrical  current.  The  safety  provisions 
are  basic  electrical  safety  provisions 
adapted  to  the  slaughterhouse 
environment.  The  circuit  grounding  and 
electrical  source  provisions  were 
developed  with  the  assistance  and 
concurrence  of  some  manufacturers  of 
EST  equipment  and  are  consistent  with 
the  NEC. 

Consistency  with  OSHA  Requirements 

Under  the  FMIA  (21  U.S.C.  601  et  seq.] 
and  the  regulations,  the  Administrator 
must  provide  a  safe  workplace  for 
Federal  inspectors.  To  avoid  confbcting 
or  inconsistent  regulatory  requirements, 
FSIS  consulted  with  officials  of  OSHA 
to  develop  appropriate  safety 
procedures.  The  Director  of  Federal 
Compliance  and  State  Programs,  OSHA. 
has  concurred  in  the  safety  procedures 
set  forth  in  this  rule.  A  directive 
reflecting  these  procedures  has  been 
issued  by  OSHA  and  forwarded  to  all 
national,  regional,  and  area  OSHA 
offices.  However,  this  rule  will  not 
preclude  any  rulemaking  that  OSHA 
may  find  necessary. 

Equipment  Utilization  Area 

Use  of  electrical  stimulating 
equipment  must  occur  in  an  area  that 
will  prevent  persons  from  contacting  an 
energized  surface.  This  area  may  be 
enclosed  by  either  physical,  sound  or 
light  barriers.  If  the  area  is  surrounded 
by  physical  barriers,  the  barriers  must 
be  either  electrically  grounded  or  they 
must  be  made  of  materials  that  do  not 
conduct  electricity.  The  interior  of  the 
stimulating  area  must  be  visible  from 
the  start  twitch  so  that  the  operator  can 
be  assured  liefore  the  equipment  is 
started  that  there  is  no  thing  or  person 


present  that  should  not  be  there.  If 
sound  or  light  barriers  are  used  to 
completely  or  partially  form  an 
enclosure,  they  must  automatically  shut 
off  EST  equipment  when  the  tensor 
signals  are  interrupted  or  broken. 

Warning  Device  and  Sign  Provisions 

At  each  opening  to  the  equipment 
utlization  area  through  which  a  person 
would  normally  enter,  the  following 
warning  devices,  designed  to  attract 
attention  and  to  alert  persons  to  an 
electrical  hazard  or  dangerous  situation, 
must  be  installed. 

1.  Flashing  Red  Light— Installation 
and  use  of  a  red  light  that  flashes  a 
distinct  warning  during  the  equipment 
operating  cycle. 

2.  Warning  Signs — Warning  signs 
reading  "Danger  Electrical  Hazard"  for 
posting  with  use  of  low  voltage  (under 
50  volts)  equipment  and  "Danger  High 
Voltage"  for  posting  with  use  of  high 
voltage  (over  50  volts)  equipment. 
OSHA  requires  that  warning  signs 
follow  American  National  Standards 
Institute  (ANSI)  standard  Z53.1-CoIor 
Code  which  prescribe  the  wording,  color 
and  size  of  lettering  needed  to  attract 
attention  to  the  sign's  message.  These 
signs  must  be  posted  conspicuously  at 
eye  level,  between  4\4-5V4  feet  high,  to 
have  the  maximum  warning  effect. 

3.  Optional  Warning  Horn  or  Bell — A 
warning  horn  or  bell  may  be  installed  in 
or  near  the  stimulating  area.  Installation 
and  use  of  a  warning  horn  or  bell  is 
optional,  but  if  used,  the  signal  must  be 
loud  enough  to  be  heard  distinctly  above 
all  background  noises.  Each 
establishment  has  its  own  unique  noise 
level  because  of  such  factors  as 
differences  in  equipment,  numbers  of 
animals  slaughtered  and  number  of 
employees.  Therefore,  the  Agency  has 
determined  that  establishing  a  speciflc 
dccible  level  would  be  impractical.  To 
provide  an  adequate  warning,  the  horn 
or  bell  signal  must  sound  for  at  least  one 
second  before  each  manu.Tl  stimulation 
or  before  the  carcass  chain  is  starlunJ  in 
an  automatic  system. 

Emergency  Disconnect  Provision 

Emergency  Stop  Button — By  their 
nature,  emergency  stop  buttons  are 
noticeable  and  can  be  easily  operated  in 
case  of  equipment  malfunction  or 
sudden  hazard. 

Additional  Provisions  for  Rodiuiing 
Shock  Hazard 

To  minimize  the  possibility  of 
electrical  shock  to  persomiel.  the  length 
and  location  of  electric  wires  attached 
to  a  clamp  or  probe  must  reduce  the 
likelihood  of  contact  between  the  probe 


or  clamp  and  an  electrical  ground  and 
must  not  extend  outside  the  enclosure. 

When  EST  equipment  is  not  in  use. 
stimulating  probes  or  clamps  must  be 
disinfected  and  stored  in  a  sanitary 
insulated  container.  Probes  or  damps 
may  be  disinfected  by  rinsing  in  180'F. 
water  or  by  applying  a  chemical  agent 
such  as  chlorine.  Storage  of  the  probes 
or  clamps  in  an  insulated  container  will 
prevent  any  accidental  contact  with  the 
stimulating  surface  and  will  keep  the 
probes  or  clamps  sanitary. 

Sanitary  Considerations  in  the 
Installation  and  Use  of  EST  Equipment 

EST  may  be  applied  at  any  of  three 
stages  during  the  slaughtering  operation: 
(1)  Before  hide  removal  (after  or  during 
bleeding,  but  before  any  other  cuts  have 
been  made  in  the  hide,  except  stick 
wound  and  foot  removal),  (2)  after  hide 
removal  and  before  evisceration,  or  (3) 
after  removal  of  both  the  hide  and 
viscera. 

When  electrical  stimulation  is  used 
before  hide  removal,  the  electrodes 
should  be  designed  so  that  the  hide  is 
not  penetrated.  Hide  penetration  will 
force  surface  contamination  from  the 
hide  into  tissue.  If  hide  penetration 
occurs,  the  penetrated  tissue  must  be 
trimmed  during  the  dressing  operation. 
Explusion  of  feces,  ingesta,  and/or  urine 
before  hide  removal  will  not  cause 
contamination  because  the  hide  protects 
the  edible  parts  of  the  carcass. 

In  the  proposal,  it  was  stated  that  if 
EST  is  used  after  hide  removal,  the 
equipment's  carcass  contact  surfaces 
(electrodes)  would  have  to  be 
disinfected  after  each  stimulation  to 
prevent  the  transfer  of  possible 
contaminants  to  the  next  carcass.  The 
regulation  has  been  revised  to  clarify 
that  this  provision  only  applies  when 
EST  is  used  to  stimulate  uninspected 
carcasses.  If  carcasses  are  stimulated 
after  they  have  been  inspected  and 
passed,  the  carcass  contact  surfaces  do 
not  need  to  be  disinfected  between 
stimulation  of  inspected  carcasses. 
However,  the  carcass  contact  surfaces 
must  be  maintained  in  a  clean  and 
sanitary  manner.  FSIS  policy  is  that  if 
the  carcass  is  inspected  and  passed, 
then  the  carcass  has  been  deemed 
wholesome  and.  therefore,  disease  and 
other  contamination  would  not  be 
present  and  would  not  be  transferred  to 
the  next  carcass. 

EST  voltage  causes  strong  muscle 
contractions  in  the  carcass.  For  those 
carcasses  that  have  not  been 
eviscerated,  contraction  of  the 
abdominal  muscles  may  force  the 
expulsion  of  feces  from  the  rectum  and/ 
or  urine  from  the  bladder  and/or 
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contents  from  the  stomach  which  will 
contaminate  edible  tissue.  There  are 
several  alternatives  to  prevent 
contamination:  (1)  Leave  the  sphincter 
muscles  intact  so  they  will  contract 
during  stimulation  and  provide  a  natural 
barrier  (2)  cut  the  rectum  and  the 
urethra  free  from  surrounding  tissue  and 
securely  tie  them  off  to  prevent  leakage: 
(3)  partially  open  the  mid-line  and/or 
saw  the  brisket  to  reduce  pressure  on 
the  visceral  organs:  or  (4)  use  any  other 
pressure-relieving  or  discharge- 
restricting  alternatives  that  are 
acceptable  to  the  Administrator. 
Alternatives  should  be  presented  in 
writing,  through  the  inspector-in-charge. 
to  the  Program  for  approval. 

Some  early  EST  equipment  was  used 
on  partially  skinned  carcasses.  This 
proved  to  be  insan'\ary.  4irt  from  the 
flopping  hide,  caused  by  muscle 
contractions  when  the  carcass  is 
stimulated,  contaminates  the  exposed 
surfaces  of  the  carcass.  Consequently. 
EST  equipment  may  not  be  used  on 
partially  skinned  carcasses. 

Summary  of  Comments 

FSIS  received  three  comments  in 
response  to  the  proposal  (52  FR  12422): 
two  from  industry  members  and  one 
from  a  trade  association.  All  of  the 
commenters  supported  the  general 
intent  of  the  proposed  rule,  citing 
support  for  requirements  that  would 
assure  that  electrical  stimulating 
equipment  is  safely  operated  in  a 
manner  that  will  prevent  adulteration  of 
the  carcass.  However,  the  three 
commenters  raised  the  issue  of  whether 
the  rule  would  apply  to  EST  equipment 
used  for  purposes  other  than 
tenderizing,  and  one  commenter  raised 
the  issue  of  FSIS  duplicating  OSHA's 
requirements.  The  following  are  the 
issues  raised  by  the  commenters  and 
FSIS's  response  to  each. 

Comment:  The  three  commenters 
asked  whether  the  proposed 
requirements  would  apply  to  electrical 
equipment/devices  used  for  purposes 
other  than  tenderizing  the  carcass.  This 
type  of  equipment  is  also  used  in  the 
industry  to  stun  and/or  slaughter 
animals,  to  accelerate  the  bleeding 
process  and  to  assist  in  the  removal  of 
hides.  The  commenters  felt  that  the 
proposal  should  be  limited  to  those 
electrical  devices  used  to  enhance  meat 
quality. 

Response:  These  safety  and  sanitation 
requirements  are  intended  to  apply  only 
to  electrical  equipment  used  to  stimulate 
the  carcass  for  the  purpose  of 
accelerating  rigor  mortis  or  for  the 
purpose  of  facilitating  blood  removal. 
The  final  rule  has  been  revised  to 
clearly  state  that  §  307.7  does  not  apply 
to  electrical  equipment  used  to  stun 


and/ or  slaughter  animals  or  to  facilitate 
hide  removal. 

Comment:  One  of  the  commenters 
stated  that  safety  standards  are  the 
responsibility  of  OSHA,  whose  mission 
is  to  establish  industry-wide  standards 
for  safety  in  the  workplace  to  protect  the 
safety  of  workers.  The  commenter  felt 
that  since  they  were  required  to  meet 
current  OSHA  standards,  any  attempt 
by  FSIS  to  separately  regulate  safety 
would  be  duplicative  and  would 
contribute  to  confusion  and  inconsistent 
application  of  safety  requirements.  The 
commenter  also  stated  that  if  OSHA's 
standards  were  inadequate,  that  Agency 
should  amend  current  provisions.  This 
commenter  did  feel  that  FSIS  should 
establish  any  sanitation  requirements 
deemed  necessary. 

Response:  OSHA  has  jurisdiction  over 
workplaces,  both  private  and  public. 
However,  heads  of  Federal  departments 
are  also  responsible  for  providing  a  safe 
working  environment  for  their  own 
employees  just  as  private  sector 
employers  are  responsible  for  the  safety 
of  their  employees.  The  Secretary  of 
Agriculture  has  not  only  express 
responsibilities  to  provide  a  safe 
workplace  under  the  Occupational 
Safety  and  Health  Act,  he  also  has  the 
authority  to  establish  or  supplement 
safety  standards  not  specifically 
addressed  by  OSHA.  if  deemed 
necessary. 

Therefore,  FSIS,  in  cooperation  with 
OSHA,  has  taken  the  lead  in  developing 
and  implementing  regulations 
concerning  the  safe  and  sanitary 
operation  of  EST  equipment  because 
this  equipment  is  is  already  subject  to 
FSIS  review — indeed  it  is  unique  to  the 
meat  industry — and  because  of  the 
hazard  it  presents  to  Federal  inspectors 
working  in  establishments  with  such 
equipment.  Special  regulatory  provisions 
for  use  of  this  equipment  are  reasonable 
under  these  circumstances.  The 
Agency's  purpose  in  consulting  with 
OSHA  was  to  assure  that  its 
requirements  would  not  conflict  with  or 
duplicate  OSHA  requirements. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  Parts  307 
and  308  of  the  Federal  meat  inspection 
regulations  (9  CFR  Parts  307  and  308),  by 
adding  two  new  sections,  {§  307.7  and 
308.16,  to  the  current  regulations.  These 
new  sections  provide  safety  and 
sanitation  requirements  for  uses  of 
electrical  stimulating  equipment. 

List  of  Subjects 

9  CFR  Part  307 

Meat  inspection.  Equipment.  Official 
establishments. 


9  CFR  Part  308 

Meat  inspection,  Equipment.  Official 
establishment,  Sanitation. 

PART  307— FACILITIES  FOR 
INSPECTION 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  41  Stat.  241.  7  U.S.C.  394:  34  Stat. 
1264.  as  amended;  21  U.S.C.  621:  62  Stat.  334: 
21  U.S.C.  695. 

2.  Part  307  is  amended  by  adding  a 
new  S  307.7  to  read  as  follows: 

§  307.7    Safety  requirements  for  electrical 
stimulating  (EST)  equipment 

(a)  General.  Electrical  stimulating 
(EST)  equipment  is  equipment  that 
provides  electric  shock  treatment  to 
carcasses  for  the  purpose  of  accelerating 
rigor  mortis  of  facilitating  blood 
removal.  These  provisions  do  not  apply 
to  electrical  equipment  used  to  stun 
and/or  slaughter  animals  or  to  facilitate 
hide  removal.  Electrical  stimulating 
equipment  consists  of  two  separate 
pieces — the  control  system  and  the 
applicator.  The  EST  control  system 
contains  the  circuitry  to  generate  pulsed 
DC  or  AC  voltage  for  stimulation  and  is 
separate  from  the  equipment  used  to 
apply  the  voltage  to  the  carcass.  The 
voltage  is  applied  by  inserting  a  probe 
that  penetrates  the  carcass  or  is  inserted 
in  the  rectum,  placing  a  clamp  in  the 
nose,  a  carcass  rub-bar,  a  conveyor  with 
energized  surfaces  traveling  with  the 
carcass,  or  any  other  method  found  to 
be  acceptable  by  the  Administrator.  The 
Administrator  will  evaluate  EST 
equipment  to  determine  its  acceptability 
for  its  proposed  use  before  it  is  installed 
in  an  official  establishment  as  set  forth 
in  §  308.5  of  this  subchapter. 

(b)  Safety  requiremenje — (1)  Circuits, 
grounding.  Either  a  bonded  grounding 
conductor  shall  lead  from  each  section 
of  the  carcass  rail  within  the  stimulating 
enclosure  to  the  service  ground,  or  the 
secondary  voltage  (stimulating  circuit) 
shall  be  insulated  from  the  ser\  Ice 
ground.  If  the  stimulating  section  of  the 
carcass  rail  and  carcass  drive 
mechanisms  are  insulated  from  the 
service  ground  then  the  stimulating  rail 
or  the  return  path  shall  be  electrically 
bonded  to  the  transformer  secondary  to 
isolate  the  stimulation  voltage. 

(2)  Enclosure.  Electrical  stimulation 
shall  occur  in  an  area  that  will  prevent 
persons  from  contacting  an  energized 
surface.  If  the  area  is  surrounded  by 
physical  barriers,  the  enclosure  shall  be 
either  electrically  grounded  or  it  shall  be 
made  of  materials  that  do  not  conduct 


electricity.  The  interior  of  the 
stimulating  area  shall  be  visible  from 
the  start  switch  so  the  operator  can  be 
assured  that  there  is  no  person, 
equipment  or  material  present  that 
should  not  be  there  prior  to  starting  the 
stimulating  sequence.  If  light  or  sound 
beam  sensors  form  the  enclosure,  the 
stimulating  equipment  shall  be 
automatically  shut  off  when  the  sensor 
signals  are  broken. 

(3)  Mandatory  Warning  Devices  and 
Signals.  The  following  warning  devices 
or  signals  shall  be  installed  at  each 
opening  to  the  stimulating  area  through 
which  a  person  would  normally  enten 

(i)  A  red  light  that  flashes  distinctly 
during  the  operating  cycle  of  the 
stimulating  equipment. 

(ii)  An  ANSI  Z53.1-Color  Code  sign 
reading  (a)  "Danger  Electrical  Hazard" 
for  stimulating  voltage  below  50  or  (b) 
"Danger  High  Voltage"  for  stimulating 
voltage  above  50. 

(Hi)  An  emergency  stop  button 

(4)  Optional  Warning  Device — Horn 
or  Bell  If  a  warning  horn  or  bell  is 
installed,  the  signal  shall  be  audible 
above  background  noises  in  the  vicinity, 
and  it  shall  sound  for  at  least  1  second 
before  each  manual  stimulation  or 
before  the  carcass  chain  is  started  in  an 
automatic  system. 

(c)  Operation — 

(1)  Training.  Only  persons  who  have 
received  safety  instruction  by  the 
equipment  manufacturer  or  designee 
may  operate  electrical  stimulating 
equipment. 

(2)  Cleaning  and  Maintenance.  To 
prevent  an  electrical  shock  to  personnel, 
the  electricity  supplied  to  the  stimulating 
surfaces  shall  be  locked-off  when 
cleaning,  mechanical  inspection, 
maintenance  or  testing  are  performed. 

(3)  Water.  To  prevent  an  electrical 
shock,  personnel  shall  not  spray  streams 
of  water  on  energized  carcasses  or  on 
energized  stimulating  surfaces. 

(d)  Special  provisions  for  manually 
operated  equipment. 

(1)  Stimulating  probes  or  clamps  shall 
be  stored  in  a  sanitary  container  which 
is  insulated  with  a  material  approved  by 
the  Administrator.' 

(2)  The  electric  wires  attached  to  a 
clamp  or  probe  shall  not  allow  for 
contact  between  the  probe  or  clamp  and 
an  electrical  ground  and  shall  not 
extend  outside  the  enclosure. 


PART  308— SANITATION 

3.  The  authority  citation  for  Part  308 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Slat  903  as 
amended,  81  Stat  584.  84  Staf.  91,  438;  21 
U.S.C.  71  et  seq..  6(n  et  seq..  33  U.S.C.  1254, 

4.  Part  308  is  amended  by  adding  a 
new  S  30816  to  read  as  follows; 

5  308.16    Sanitation  requirements  foi 
electrical  stimulating  (EST)  equip:nent 

(a)  Hide-on  stiniiilaticn  Automatic 
and  manually  operated  equipment  may 
be  used  to  apply  electrical  stimu.'iltion  to 
the  hide-on  surface  of  slaughlertd 
carcasses  provided  no  opening  cute 
other  than  the  stick  wound  or  foot 
removal  have  been  made  in  the  larcass. 
If  the  hide  is  penetrated  by  electrodes, 
the  penetrated  tissue  shall  be  liimmed 
Disinfection  of  electrodes  between  each 
hide-on  carcass  stimulation  is  not 
necessary. 

(b)  Hide-off  stimulation.  (1)  Automatic 
or  manually  operated  equipment  may  be 
used  to  apply  electrical  stimulation  to 
carcasses  after  complete  hide  removal. 
Partially  skinned  carcasses  sh.3;l  not  be 
stimulated. 

(2)  If  stimulation  is  applied  before  the 
carcass  has  been  inspected,  the  carcass 
contact  surfaces  of  the  equipment  shall 
be  disinfected  with  a  disinfectant 
approved  by  the  Administrator  '  before 
stimulation  of  the  next  carcass.  In  the 
event  that  carcass  contact  surfaces  of 
the  equipment  cannot  be  cleaned  and 
disinfected  between  carcass 
stimulations,  those  surfaces  shall  be 
immediately  removed  from  contact  with 
the  exposed  carcass  and  cleaned  and 
disinfected  before  carcass  contact  is 
resumed. 

(3)  If  stimulatian  is  applied  after  the 
carcass  has  been  inspected,  carcass 
contact  surfaces  of  the  equipment  need 
not  be  disinfected  with  a  disinfectant 
approved  by  the  Administrator  before 
stimulation  of  the  next  carcass.  Carcass 
contact  surfaces  shall  be  maintained  in 
a  clean  and  sanitary  condition. 

(c)  Preventing  product  contaminution. 
Carcass  contamination  of  edible  tissue 
by  stomach  contents,  feces  and/or  urine 
is  unacceptable.  To  prevent  such 
occurrences,  any  of  the  following 
optional  procedures  may  be  used  before 
stimulation  to  prevent  this 
contamination: 

(1)  Leave  the  sphincter  muscles  intact; 


(2)  Cut  the  rectum  and  the  urethra  free 
from  surrounding  tissue  and  securely  tie 
each  off; 

(3)  Partially  open  the  mid-line  and/or 
saw  the  brisket  to  reduce  pressure  on 
the  visceral  organs:  or 

(4)  Any  other  pressure-relieving  or 
discharge-restricting  alternative 
acceptable  to  the  Administrator. 
Alternatives  should  be  presented  In 
writing,  through  the  inspector-in-rharge, 
to  the  I^rosram  for  approval. 

(d)  Cleaning.  AH  equipment  must  be 
thoroughly  cleaned  at  least  daily. 
Lester  M.  Crawford, 

Adminislro'-^r.  Fsodficfefy  and Insprction 
Service. 
[FR  Doc.  88-2fi608  Filed  11-16-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

i  Docket  No.  88-WM-172-AD;  Amdt  39- 
60711 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
-50,  and  C-9  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 


'  A  list  of  approved  insulution  materiHls  it 
availahie  upon  requekt  from  the  Facilities. 
Equipment  and  Sanitation  Division,  Technical 
Service*.  Food  Safety  and  Inipection  Service,  U.S. 
Department  of  Agriculture,  WashinRton.  DC  2(1250. 


'  A  list  of  approved  disinfectants  le  available 
upon  request  from  the  Facilities,  Equipment  and 
Sanitation  Division,  Technical  Services,  Food  Saffty 
and  Inspection  Service,  U.S.  Department  of 
Aj?riculture,  Washington.  DC  20250 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-10,  -20,  -30,  -W,  -50,  and  C-9 
series  airplanes,  which  requires  edi'y 
current  inspections  for  skin  and 
longeron  cracks.  This  amendment  i>i 
prompted  by  reports  of  skin  and 
longeron  cracks  in  the  upper  fuselage 
over  the  wing.  This  condition,  if  net 
corrected,  could  result  in  degradation  oi 
the  structural  integrity  of  the  fuselage 
and  rapid  decompression  of  the 
airplane. 

EFFECTIVE  DATE:  December  8, 198a 
addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglass  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Director 
Publication  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  Souths  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  O'.Neil,  Aerospace 
Engineer,  Airf.'^ame  Branch.  ANM-122L, 
FAA.  Norlhwrrst  Mountain  Region,  3229 
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East  Spring  Street,  Long  Beach. 
California  90808:  telephone  (213)  988- 
5320. 

SUPPLEMENTARY  INFORMATiON:  On  May 

19. 1987,  the  FAA  issued  AD  87-14-07. 
Amendment  39-5630  {52  FR  25589:  July  8, 
1983)  t;'  require  supplemental  structural 
inspections  of  principal  structural 
elements  as  defined  in  the  Supplemental 
Inspection  Document  (SID)  for  certain 
McDonnell  Douglas  Model  DC-9-30 
series  airplanes.  During  these 
supplemental  structural  inspections 
conducted  in  accordance  with  AD  87- 
14-07,  an  operator  found  skin  cracks  at  4 
locations  near  longeron  1  at  overwing 
stations  on  a  Model  DC-9-30  series 
airplane  that  had  accumulated  a  total  of 
approximately  69,000  landings.  On 
another  airplane  with  65,000  landings, 
cracked  skin  fasteners  were  noted,  and 
upon  further  inspection,  14  longeron 
cracks  were  found.  Subsequent 
inspections  he  .-e  revealed  skin  cracks 
on  4  airplanes  and  longeron  cracks  on  23 
airplanes.  Preliminary  investigation  has 
revealed  that  the  cracks  are  attributed 
to  fatigue. 

This  condition,  if  not  corrected,  could 
degrade  the  structural  integrity  of  the 
fuselage  and  lead  to  possible  rapid 
decompression. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-230.  dated  November  2. 
1988,  which  describes  the  areas  to  be 
inspected,  methods  of  inspection,  and 
repair  instructions. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
repetitive  external  eddy  current 
inspectionsjor  cracks  in  the  fuselage 
skin  and  longerons,  and  repair,  if 
necessary,  in  accordance  with  the 
McDonnell  Douglas  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Based  on  the  reports  of  cracking 
described  above,  the  FAA  has  issued  a 
separate  rulemaking  action,  Docket  88- 
NM-17&-AD,  which  proposes  to  require 
repetitive  aided  visual  inspections  of  the 
longerons  in  the  area  of  the  upper 
fuselage  over  the  wing.  However,  the 
proposed  initial  compliance  time  for 
those  inspections  is  sufficient  so  as  to 
afford  the  public  an  opportunity  to 
comment  on  the  proposed  rule. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 


national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  detemined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authorit>-:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  lOG(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Model  DC-9- 
10.  -20.  -30.  -40.  -50.  and  C-9  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished.  To  prevent 
fatigue  cracking  and  failure  of  fuselage 
skin  and  longerons,  accomplish  the 
following; 

A.  F*rior  to  the  accumulation  of  55,000 
landings,  or  within  the  next  30  days, 
whichever  occurs  later,  unless  accomplished 
within  the  last  1,000  landings,  perform 
external  eddy  current  inspections  of  the 
fuselage  skin  and  longerons  from  longeron  7 
left  through  7  right,  in  accordance  with  the 
accomplishment  instructions  of  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A53-230, 
dated  November  2, 1988,  within  the  range  of 
fuselage  stations  for  the  particular  scries 
airplane  as  specified  in  Table  I  of  that  service 
bulletin. 


B.  Conduct  repetitive  inspections  in 
accordance  with  paragraph  A.,  above., 
according  to  the  following  schedule; 

1.  For  Model  DC-9-40  series  airplanes: 
repeat  the  inspections  at  intervals  not  to 
exceed  2,500  landings. 

2.  For  Model  DC-9-10.  -20.  -30.  -50,  and  C- 
9  series  airplanes:  repeat  the  inspections  at 
intervals  not  to  exceed  5.800  landings. 

C.  If  cracks  are  detected,  prior  to  further 
Tight,  repair  in  accordance  with  McDonnell 
Douglas  DC-9  Aler;  Service  Bulletin  A53-230. 
dated  November  2. 1988. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safely,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

EL  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21-197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training,  Cl- 
750  (54-60).  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  at  3229  East 
Spring  StreeL  Long  Beach,  California. 

This  amendment  becomes  effective 
December  8.  1988. 

Issued  in  Seattle,  Washington,  on 
November  8, 1988. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
[FR  Doc.  88-26622  Filed  11-14-88:  3:59  pm) 

BILLING  CODE  4Stl>-13-«l 


14  CFR  Part  39 

[Docket  No.  88-NM-13-AD;  Amdt.  39-6063) 

Airworthiness  Directives:  Boeing 
Model  707/720  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  707/ 
720  series  airplanes,  which  currently 
requires  inspections  of  the  inboard 
engine  nacelle  strut  attach  structure  to 
detect  cracks,  and  repair,  if  necessary. 
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This  amendment  reduces  the  repetitive 
inspection  interval  for  those  operators 
who  use  the  airplanes  for  short  flights 
by  adding  a  flight  cycle  upper  limit  as 
well  as  the  current  flight  time  limit. 
Further,  a  repair  procedure  listed  in  the 
current  AD  as  terminating  action  is  not 
adequate  to  prevent  further  cracking. 
Airplanes  that  have  been  repaired 
without  the  installation  of  the  improved 
nacelle  strut  support  fittings  must  be 
repetitively  inspected.  This  action  is 
prompted  by  a  report  of  an  engine 
separating  from  an  airplane. 
date:  Effective  December  21. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707.  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Scott  F.  Romer,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1966. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-«8966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
77-09-03,  Amendment  39-2888  (42  FR 
22863:  May  5. 1977),  to  require 
inspections  of  the  inboard  engine 
nacelle  strut  attach  structure  to  detect 
cracks,  and  repair,  if  necessary,  on 
certain  Boeing  707/720  airplanes,  was 
published  in  the  Federal  Register  on 
June  17. 1988  (53  FR  22657). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  suggested  that  the 
words  "6,000  flight  cycles,  whichever 
comes  firsL"  should  be  added  to  the 
12,000  hours  time-in-service  compliance 
threshold  for  the  visual  inspections 
required  by  paragraph  D.  This  change 
would  bring  the  AD  in  line  with 
inspection  requirements  of  the 
Supplemental  Structural  Inspection 
Document  (SSID)  program  for  the  Model 
707/720.  as  required  by  the  AD  85-12-01. 
The  FAA  has  considered  this  request 
and  concurs  that  such  a  change  is 
appropriate.  The  final  rule  has  been 
revised  accordingly.  The  FAA  has 
determined  that  this  change  (1)  does  not 
increase  the  scope  of  the  AD.  and  (2) 
will  not  increase  the  economic  burden 
on  any  affected  operator,  since  the 


average  flight  length  these  airplanes,  as 
operated  by  U.S.  operators,  is  greater 
than  2  hours. 

The  service  bulletin  date  has  been 
corrected  in  paragraph  B.  of  the  final 
rule  to  reflect  "May  13, 1977." 
Additionally,  paragraphs  E.  and  F.  of  the 
final  rule  have  been  revised  to  include 
Revision  2  of  Boeing  Service  Bulletin 
3183.  as  an  alternate  service  document 
reference.  The  FAA  has  determined  that 
these  changes  do  not  increase  the 
economic  burden  on  any  affected 
operator,  nor  do  they  increase  the  scope 
of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  noted  above. 

It  is  estimated  that  80  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$25,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  707/ 
720  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 


PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  superseding  AD  77-09-03, 
Amendment  39-2888  (42  FR  22863  May 
5. 1977),  with  the  following  new 
airworthiness  directive: 

§39.13    [Amended] 

Boeing:  Applies  to  Boeing  Model  707/720 
series  airplanes  listed  in  Boeing  Service 
Bulletin  No.  3183,  Revision  2,  dated 
January  28. 1988.  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  already  accomplished. 
To  prevent  separation  of  an  inboard 

engine,  accomplish  the  following: 

A.  Except  as  provided  in  paragraphs  B..  C, 
and  D.,  below,  prior  to  the  accumulation  of 
12,000  hours  time-in-service,  visually  inspect 
the  mid-spar  support  fittings  of  the  inboard 
nacelles  for  cracks  in  accordance  with  Boeing 
Service  Bulletin  No.  3183,  Revision  2.  dated 
January  28, 1988.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  1.500 
hours  time-in-service  or  600  flight  cycles  for 
Models  707-300,  -400,  and  -300B/C  series 
airplanes,  or  750  flight  cycles  for  Models  707- 
100,  -200.  and  720  series  airplanes,  whichever 
occurs  first.  If  any  cracks  are  found,  repair 
prior  to  further  flight,  in  accordance  with 
paragraph  E.,  below. 

B.  If  the  mid-spar  support  fittings  are 
currently  hemg  inspected  in  accordance  with 
Boeing  Ser\ice  Bulletin  No.  3183.  Revision  1, 
dated  May  13. 1977.  or  Revision  2.  dated 
January  28. 1988.  then  continue  the  inspection 
program  in  accordance  with  Boeing  Service 
Bulletin  No.  3183,  Revision  Z  dated  January 
28, 1988.  Repeat  the  inspections  at  intervals 
not  to  exceed  1,500  hours  time-in-service  or 
600  night  cycles  for  Models  707-300.  -400, 
and  -300B/C  series  airplanes,  or  750  flight 
cycles  for  Models  707-100,  -200.  and  720 
series  airplanes,  whichever  occurs  first.  For 
Model  707-300.  -400,  and  -300B/C  series 
airplanes  with  more  than  500  flight  cycles, 
and  Model  707-100.  -200.  and  720  series 
airplanes  with  more  than  650  flight  cycles, 
since  the  last  inspection  on  the  effective  date 
of  this  AD,  inspect  within  the  next  100  flight 
cycles  or  prior  to  the  accumulation  of  1,500 
hours  time-in-service  since  the  last 
inspection,  whichever  occurs  first.  If  any 
cracks  are  found,  repair  prior  to  further  P.ight, 
in  accordance  with  paragraph  E.,  below. 

C.  If  inspections  had  been  terminated 
under  paragraph  D.  of  AD  77-09-03  by 
repairing  the  mid-spar  support  fittings,  within 
the  next  100  hours  time-in-service  after  the 
effective  date  of  this  AD,  visually  inspect  the 
mid-spar  support  fittings  for  cracks  in 
accordance  with  Boeing  Service  Bulletin  No. 
3183,  Revision  2.  dated  January  28, 1988 
Repeat  the  inspection  at  intervals  not  to 
exceed  1,500  hours  time-in-service  or  600 
night  cycles  for  Models  707-300,  -400.  and 
-300B/C  series  airplanes,  or  750  flight  cycles 
for  Models  707-100.  -200.  and  720  series 
airplanes,  whichever  occurs  first.  If  any 


V.  I 
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cracks  are  found,  repair  prior  to  further  flight 
in  accordance  with  paragraph  E.,  below. 

D.  If  inspections  had  been  terminated 
under  paragraph  D.  of  AD  77-09-03.  by  the 
replacement  of  the  mid-spar  support  Tittings 
with  new  hke  fittings,  then  prior  to  the  new 
fittings  having  accumulated  12,000  hours 
time-in-service  or  6.000  flight  cycles, 
whichever  occurs  first,  or  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  visually 
inspect  the  fittings  for  cracks  in  accordance 
with  Boeing  Service  Bulletin  No.  3183, 
Revision  2,  dated  January  28, 1988.  Repeat  at 
intervals  not  to  exceed  1,500  hours  time-in- 
service  or  600  flight  cycles  for  Models  707- 
300,  -400,  and  -300B/C  series  airplanes,  or 
750  flight  cycles  for  Models  707-100,  -200, 
and  720  series  airplanes,  whichever  occurs 
first.  If  any  cracks  are  found,  repair  prior  to 
further  flight,  in  accordance  with  paragraph 
E.,  below. 

E.  If  any  cracks  are  found  in  the  mid-spar 
support  fittings,  prior  to  further  flight  remove 
the  fairings  over  the  inboard  nacelle  strut 
upper  support  fittings  and  conduct  an  eddy 
current  inspection  of  the  fittings  and  the 
upper  wing  skin  at  the  two  most  forward 
fastener  holes  on  the  inboard  flange  of  the 
fittings  common  to  the  fittings,  the  front  spar 
upper  chord,  and  the  upper  wing  skin,  in 
accordance  with  Boeing  Service  Bulletin  No. 
3183,  Revision  1.  dated  May  13, 1977,  or 
Revision  2.  dated  January  28, 1988.  Repair  all 
cracks  prior  to  further  flight,  in  accordance 
with  the  service  bulletin. 

F.  Terminating  action  for  the  requirements 
of  this  AD  is  replacement  of  the  inboard 
nacelle  strut  inboard  and  outboard  mid-spar 
support  fittings,  with  improved  fittings,  in 
accordance  with  Boeing  Service  Bulletin  No. 
3183.  Revision  1,  dated  May  13, 1977,  or 
Revision  2.  dated  January  28. 1988,  and 
inspection,  modification,  or  replacement,  if 
necessary,  of  the  inboard  nacelle  strut 
overwing  fittings  to  the  front  spar  upper 
chord  in  accordance  with  that  service 
bulletin. 

Note:  Inspections  in  this  area  required  by 
AD  85-12-01  are  not  terminated  by  this 
paragraph. 

G.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

H.  Airplanes  with  no  more  than  one  tang  of 
one  inboard  nacelle  strut  mid-spar  support 
fitting  failed  may  be  flown  in  accordance 
with  FAR  21.197  and  21.199  to  a  base  where 
repairs  required  by  this  AD  may  be 
performed. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 


may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  supersedes  AD  77-09-09, 
Amendment  39-2888. 

This  amendment  becomes  effective 
December  21, 1988. 

Issued  in  Seattle,  Washington,  on  October 
31, 1988. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  88-26524  Filed  11-16-88;  8:45  am] 

BIIXINO  CODE  4910-19-11 


14  CFR  Part  39 

[Docket  No.  88-NM-73-AD;  Amdt  3»-«0681 

Airworttiiness  Directives:  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  requires 
replacement  of  the  existing  bolt  and 
self-locking  nut  that  attaches  the 
downlock  forward  pushrod  assembly  to 
the  downlock  torque  shaft  of  the  main 
landing  gear  with  a  new  bolt,  castellated 
nut,  and  cotter  pin.  This  action  is 
prompted  by  reports  of  incidents 
involving  loosening  of  the  self-locking 
nut  which  resulted  in  loss  of  the  nut  and, 
in  one  case,  loss  of  the  bolt.  This 
condition,  if  not  corrected,  could  lead  to 
separation  of  the  forward  pushrod  from 
the  downlock  torque  shaft,  which  could 
result  in  door  jamming  that  could 
prevent  the  extension  of  the  affected 
landing  gear. 

date:  Effective  December  23, 1988, 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanton  R.  Wood,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  727  series  airplanes, 
which  requires  replacement  of  the 
existing  bolt  and  self-locking  nut  that 
attaches  the  downlock  forward  pushrod 
assembly  to  the  downlock  torque  shaft 
of  the  main  landing  gear  (MLG)  with  a 
new  bolt,  castellated  nut,  and  cotter  pin, 
was  published  in  the  Federal  Register  on 
July  5, 1988  (53  FR  25171).  The  comment 
period  for  the  proposal  closed  on  August 
25, 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  five 
comments  received. 

The  first  commenter  stated  that  the 
accomplishment  of  the  modification 
requires  more  work  than  currently 
indicated  in  the  service  bulletins; 
therefore,  the  AD  should  be  revised  to 
allow  3,000  or  4,000  hours  to  accomplish 
the  modification.  Subsequent  to  the 
issuance  of  the  Notice,  the  manufacturer 
advised  the  FAA  of  additional  work 
required  to  accomplish  the  modification. 
The  manufacturer  has  revised  the 
applicable  service  bulletin  to  include 
this  additional  work.  Part  of  the  criteria 
used  by  FAA  in  establishing  the 
proposed  compliance  time  was  a 
determination  that  the  modification 
could  be  accomplished  during  an 
overnight  check.  In  light  of  the  foregoing, 
the  additional  time  required  to 
accomplish  the  modification  will 
prevent  accomplishment  during  an 
overnight  check.  Therefore,  the  FAA  has 
determined  the  compliance  time  may  be 
extended  to  permit  compliance  during  a 
routine  "C"  check,  and  that  safety  will 
not  be  compromised  by  this  increase. 
Accordingly,  the  final  rule  has  been 
revised  to  extend  the  compliance  time 
from  2,000  flight  hours  to  3,500  flight 
cycles. 

One  commenter  requested  that  a 
provision  be  included  to  permit 
continued  operation  if  repetitive  checks 
of  the  security  of  the  fastener  are 
performed  at  500-landing  'ntervals; 
accomplishment  of  the  modification 
would  then  terminate  the  need  for  these 
repetitive  checks.  The  FAA  does  not 
concur.  The  FAA  has  determined  that 
modification  is  necessary  to  correct  the 
unsafe  condition  addressed.  However, 
under  the  provisions  of  paragraph  C.  of 
the  final  rule,  any  operator  may  propose 
use  of  an  alternate  means  of  compliance 
or  adjustment  of  the  compliance  time,  if 


an  acceptable  level  of  safety  can  be 
proven. 

Another  commenter  stated  that  the 
loosening  of  the  self-locking  nut  is  a 
function  of  flight  cycles  instead  of  flight 
hours  and  that  the  final  rule  should  be 
expressed  in  flight  cycles.  The  FAA 
concurs  that  the  loosening  of  the  self- 
locking  nut  is  a  function  of  flight  cycles 
and  the  final  rule  has  been  revised  to 
refer  to  flight  cycles.  Since  the  average 
flight  time  for  the  Model  727  is 
approximately  one  hour,  this  change  will 
not  significantly  impact  the  affected 
operators. 

Another  commenter  stated  that  the 
Boeing  Service  Bulletin  727-32-0353  was 
incorrect  in  requiring  aircraft  jacking 
during  the  modification  procedure.  FAA 
discussions  with  the  manufacturer  have 
confirmed  that  jacking  of  the  aircraft  is 
required  and  the  ser\ice  bulletin  is 
correct  in  including  this  procedure.  The 
requirement  to  jack  the  aircraft  is  based 
upon  the  gear  retraction  check  that  is 
required  to  assure  proper  gear  retraction 
and  extension  after  the  system  has  been 
disconnected.  Accordingly,  no  changes 
are  necessary  in  the  final  rule. 

The  final  commenter  requested  that 
the  final  rule  specify  equivalent  parts  to 
the  ones  identified  in  the  service  bulletin 
to  eliminate  the  requirement  to  petition 
the  FAA  for  use  of  equivalent  parts.  The 
FAA  notes  that,  as  discussed  below,  the 
service  bulletins  have  been  revised  to 
specify  an  equivalent  bolt;  therefore,  the 
FAA  does  not  consider  it  necessary  to 
include  a  statement  in  the  final  rule 
concerning  equivalent  parts. 
Furthermore,  if  a  petitioner  does  find 
another  equivalent  part,  it  still  can 
petition  the  FAA  for  an  alternate  means 
of  compliance  under  the  provisions  of 
paragraph  C.  of  the  final  rule. 

Since  issuance  of  the  NPRM,  Boeing 
has  revised  the  service  bulletins  to 
modify  the  procedure  used  to 
accomplish  the  modification.  The  FAA 
has  reviewed  and  approved  Boeing 
Service  Bulletins  727-32-0353,  Revision 
1,  and  727-32-0237,  Revision  5,  both 
dated  July  7, 1988,  to  correct  the 
procedure  for  replacing  the  existing  bolt 
and  self-locking  nut  that  attaches  the 
downlock  forward  pushrod  assembly  to 
the  downlock  torque  shaft  with  a  new 
bolt,  castellated  nut,  and  cotter  pin.  The 
final  rule  references  the  later  Boeing 
Service  Bulletins.  The  FAA  has- 
determined  that  this  change  will  not 
increase  the  economic  burden  on  any 
operator,  nor  does  it  increase  the  scope 
of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule  with  the 
changes  previously  noted. 

There  are  approximately  1,603  Model 
727  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  1,018  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  16 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $651,520. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govemment.\Therefore,  in  accordance 
with  Executive  Order  1261Z  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  nile  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  727 
series  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  s:<fety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  tlie  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L.  97-449, 
[anuary  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 


§39.13    [Amendedl 

Boeing:  Applies  to  all  model  727  series 
airplanes,  prior  to  line  number  1620.  no! 
equipped  with  the  safety  bar 
modification  described  in  Boeing  Service 
Bulletin  727-32-275,  Revision  2,  dated 
March  30, 1984.  certificated  in  any 
category.  Compliance  required  within  the 
next  3.500  flight  cycles  after  the  effective 
date  of  this  AD.  unless  previously 
accomplished. 
To  prevent  failure  of  the  main  landing  gear 
(MLG)  to  extend  as  a  result  of  loosening  of 
tlie  self-locking  nut  at  the  attachment  of  the 
downlock  forvi-ard  pushrod  assembly  to  the 
downlock  torque  shaft,  accomplish  the 
following: 

A.  Modif>-  airplanes  listed  in  Boeing 
Service  Bulletin  727-32-0237.  Revision  5. 
dated  July  7, 1988.  by  installing  the  boll, 
washer,  nul,  and  cotter  pin  called  out  in  Item 
5  of  Figure  5  of  that  service  bulletin. 

B.  Modify  airplanes  listed  in  Boeing  Service 
Bulletin  727-32-0353,  Revision  1.  dated  July  7, 
1988,  by  installing  the  bolt,  washer,  nut,  and 
cotter  pin  in  accordance  with  that  service 
bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  Tlie  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
I.".spector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.,  Box  3707,  Seati!,.-, 
Vk'ashington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
December  23. 1988. 

Issued  in  Seattle,  Washington,  on 
November  2. 198a 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Ser\-ice. 
[FR  Doc.  88-26525  Filed  ll-16-«8;  8.45  am) 
BILUNG  CODE  4t10-13-M 
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14  CFR  Part  39 

[Docket  No.  88-NM-92-AD;  AmdL  39-6064] 

Airworthiness  Directives:  Fokl(er 
Modei  F-27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F-27  series 
airplanes,  which  would  require  a  one 
time  inspection  of  the  main  landing  gear 
torque  links,  and  repair,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  a  number  of  torque  links  that  were 
improperly  machined  during 
manufacture.  This  condition,  if  not 
corrected,  could  lead  to  jamming  of  the 
main  landing  gear  in  a  position  other 
than  full  extension. 
DATE:  Effective  December  21. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft,  USA,  Inc.,  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1978.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington. 
98168. 

SUPPt£MENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
Fokker  Model  F-27  series  airplanes, 
which  requires  a  one-time  inspection  of 
the  main  landing  gear  torque  Hnks,  and 
repair,  if  necessary,  was  published  in 
the  Federal  Register  on  August  8, 1988 
(53  FR  29695). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  38  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AO 


to  U.S.  operators  is  estimated  to  be 
$3,040. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($80).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39--[AIMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11  89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

§39.13    [AMENDED] 

Fokker  Applies  to  Model  F-27  series 

airplanes  Serial  Numbers  10102  to  10692. 

inclusive,  certificated  in  any  category. 

Compliance  required  as  indicated,  unless 

previously  accomplished. 
To  prevent  jamming  of  the  main  landing 
gear,  accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  perfonn  a  one-time  inspection  of 
the  main  landing  gear  torque  links,  and 
repair,  if  necessary,  in  accordance  with 
Fokker  Service  Bulletin  F27/32-157,  dated 
December  18, 1987. 

Note:  Fokker  Service  Bulletin  F27/32-157, 
dated  December  18, 1987,  references  Dowty- 
Rotol  Service  Bulletins  32-49SW,  32-82S,  and 
32-161B  for  procedures  for  the  inspection  and 
repair. 


B.  An  alternate  means  of  compliance  or 
adjustments  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  may  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft,  USA,  Inc., 
1199  N.  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
December  21. 1988. 

Issued  in  Seattle,  Washington,  on  October 
31, 1988. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  88-26526  Filed  11-16-88:  8:45  am| 

BILUNG  CODE  4«10-1»-« 


14  CFR  Part  39 

(Docket  No.  88-NM-91-AD;  Amdt  39-60701 

Airworthiness  Directives;  Fokiter 
Model  F-28  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F-28  series 
airplanes,  which  requires  a  visual 
inspection  of  the  flap  track  beam 
support  bracket  and  rear  spar  web  and 
boom,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  detected  in  the  rear  spar  web. 
This  condition,  if  not  corrected,  could 
lead  to  structural  failure  in  the  flap  and 
rear  spar  web,  and  fuel  leakage. 
EFFECTIVE  DATE:  December  27, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  U.S.A.,  1199  N.  Fairfax 
Street,  Alexandria,  Virginia  22314.  This 
information  may  be  examined  at  the 


FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9O10  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1978.  Mailing  address;  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Higl.way 
South.  C-68966,  Seattle.  Washington 
98168. 

SUI>PLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
Model  Fokker  F-2fl  series  airplanes. 
v,'hich  requires  a  visimI  inspection  of  the 
flap  track  beam  support  bracket  and 
rear  spar  web  and  boom,  and  repair,  if 
necfssary,  was  published  in  the  Federal 
Register  on  August  23, 1988  (53  FR 
32078). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received.  The 
commenfer  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interpst  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  56  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
S114.240. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
slates,  on  the  relationship  between  the 
national  govemn^eiit  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
F'xecutive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few,  if  any.  Model  F-28 
airplanes  are  operated  by  small  entities. 


A  fin£,l  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  mc  by  the  Administratcr, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Reg'iiations  as  follows; 

PART  39— (AMENDED! 

1.  The  aiithorJly  citation  for  Part  39 
continues  to  read  as  follows: 

.^uthority:  49  U.S  C.  1354(a).  1421  and  1423; 
43  L'.S.C.  106(g)  (Revised  Pub.  L.  97-J49. 
January  12, 1983 J;  and  14  CFR  11.89. 

§39.13    [Am«fKled| 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.V.:  Applies  to  Model  F-28  series 
airplanes.  Serial  Numbers  11003  to  11241 
inclusive,  11991.  and  11992,  certificated 
in  any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  structural  foilure  in  the  flap  or 

rear  spar  web  and  fuel  leakage,  accomplish 

the  followinj;; 

A.  Prior  to  the  accumulation  of  either  10.000 
flight  hours  or  20.000  flight  cycles  (landings), 
or  within  500  flight  cycles  (landings]  after  the 
effective  dale  of  this  AD,  whichever  occurs 
later  Conduct  an  external  visual  inspectio.n 
of  the  flap  track  bea.m  support  bracket  for 
position  in  accordance  with  Part  1  of  Fokker 
Service  Bulletin  F23/S7-81.  dated  May  27. 
19H8. 

B.  If  the  flanges  of  the  flap  track  beam 
support  bracket  are  found  during  the 
inspection  specified  in  A.,  above,  to  be 
parallel  to  the  rear  spar,  no  further  action  is 
required. 

C.  If  the  flangfs  of  the  flap  track  beam 
support  bracket  are  found  during  the 
inspection  specified  in  A.,  above,  not  to  he 
parallel  to  line  rear  spar,  inspect  for  cracks  in 
the  web  of  the  rear  spar,  in  accordance  with 
Part  2  of  Service  Bulletin  F28/57-81,  dated 
May  27, 1988.  before  further  flight. 

1.  If  no  cracks  are  found,  repeat  the 
inspection  every  1.000  flight  cycles  (landing.s) 
until  an  internal  inspection  is  conducted  in 
accordance  with  Part  3  of  Ser\'ice  Bulletin 
F28/57-81,  dated  May  27.  1988. 

2.  If.  during  the  inspections  accomplished 
in  accordance  with  Part  3  of  Service  Bulletin 
F2e/57-81.  dated  May  27. 198a  it  is 
determined  that  the  bolls  are  installed 
properly,  a  spotface  is  not  found,  and 
cracking  does  not  exist,  reseal  or  reinstall  the 
bolts  in  accordance  with  Part  3  of  that  8er\ice 
bulletin.  No  further  action,  other  than 
restoration  to  normal,  is  required. 

3.  If  cracks  are  found  during  the  inspections 
required  by  paragraph  C.  C.I..  or  C.2.,  above, 
or  if  a  spotface  is  found  during  the 
inspections  required  by  paragraph  C.I.,  or 
C.2..  prior  to  further  flight,  repair  in  a  manner 


approved  by  the  Manager.  FAA  Brussels 
Aircraft  Ccrtirication  Office.  AEU-100.  Under 
conditions  noted  in  the  Service  Bulletin  F28/ 
57-81.  dated  May  27. 1988.  temporary  repairs 
may  be  made  in  accordance  with  Part  4  and 
the  associated  fable  and  figures  of  that 
service  bulletin. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  a.T  acceptable  level  of  safpty.  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  A\A^-n3.  FAA 
Northwest  Mountain  Region. 

Note:  The  retj  jest  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
I.ispector  (PMIl.  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  .A.\,M-113. 

E.  Special  flight  permits  may  be  issutd  in 
accordance  w!h  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and^or 
modifications  required  by  this  AI). 

AH  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  U.S.A.,  1199 
N.  Fairfax  Street,  Alexandria,  Virginia 
22314.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
•Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  Fast  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
Docemljer  27. 1988. 

Issued  in  Seattle,  Washington,  on 
November  4, 1988. 

Leroy  K.  Keith, 

Manager.  Transportation  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
\FR  Doc.  68-2fi527  Filed  11-16-88;  8:45  am) 

BILLING  CODE  4t10-13-M 

14  CFR  Part  39 

[Docket  No.  87-NM-55-AO;  Amdt.  39-6062] 

Airworthiness  Directives;  Garrett 
Turbine  Engine  Company  Models 
TSCP  700-4B  and  TSCP  700-5 
Auxiliary  Power  Units,  Installed  in,  but 
not  Limited  to,  McDonnell  Douglas 
Model  DC- 10  and  Airbus  Industrie 
Model  A-300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Garrett  Models  TSCP  700- 
4B  and  TSCP  700-5  Auxiliary  Power 
Units  (APU)  as  installed  in  McDonnell 
Douglas  Model  DC-10  and  Airbus 
Industrie  Model  A-300  series  airplanes, 
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respectively,  which  requires  either  an 
increase  in  the  tie  rod  stretch,  or  placing 
a  life  limit  on  in-service  first  stage  low 
pressure  compressor  disks  of  8,000 
cycles,  and  replacement  at  that  time 
with  an  improved  disk.  This  amendment 
is  prompted  by  a  report  of  an  APU 
compressor  tie  rod  separation,  following 
a  first  stage  compressor  disk  rim 
separation,  that  resulted  in  an 
uncontained  release  of  rotor 
components.  This  condition,  if  not 
corrected,  could  lead  to  additional 
uncontained  APU  rotor  failures  and  the 
potential  for  compartment  fires. 
EFFECTIVE  DATE:  December  21. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Garrett  Airline  Service  Division,  A 
Division  of  the  Allied-Signal  Aerospace 
Company,  Technical  Publications,  Dept. 
65-70,  P.O.  Box  29003,  Phoenix.  Arizona 
85038.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  3229  East 
Spring  Street,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  McKinnon,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-14GL  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California  90808-2425;  telephone  (213) 
988-5247. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD),  which 
would  have  required  an  increase  in  tie 
rod  stretch  of  Garrett  Models  TSCP  700- 
4B  and  TSCP  700-5  APU's,  was 
published  in  the  Federal  Register  on  July 
6.  1987  (52  FR  25237). 

Numerous  commenters  to  that 
proposal  requested  the  FAA  consider  an 
alternate  method  of  compliance  with  the 
proposed  AD.  Specifically,  commenters 
suggested  that,  as  an  alternative  to 
performing  the  tie  rod  stretch,  operators 
could  instead  replace  the  existing  low 
pressure  disk  with  a  new  deflector- 
peened  disk.  As  a  result  of  those 
comments,  a  supplemental  NPRM  was 
published  in  the  Federal  Register  on 
June  21, 1988  (53  FR  23253),  which 
provided  for  this  alternate  method  of 
compliance.  The  period  for  public 
comment  closed  August  1. 1988. 

Several  commenters  to  the  initial 
NPRM  suggested  various  changes  to  the 
proposed  rule.  The  FAA  concurred 
previously  with  these  suggestions,  as 
listed  below,  and  included  them  as 
revisions  in  the  supplemental  NPRM 
These  changes  included: 

a.  Permitting  Ni  cycles  to  be 
calculated  using  the  Garrett  method  of 


counting  cycles  (see  paragraphs  A.  and 
C.  of  the  final  rule); 

b.  Replacing  the  date  of  Figure  1  of 
Garrett  Alert  Service  Bulletin  TSCP700- 
49-A56e6  with  the  effective  date  of  the 
final  rule  (see  paragraph  A.l  of  the  final 
rule); 

C.  Permitting  an  optional  method  of 
compliance  by  installation  of  an 
improved  deflector  peened  disk  (see 
paragraphs  B.  and  C.  of  the  final  rule) 

One  commenter  to  the  initial  NPRM 
stated  that  the  proposed  AD  was  not 
justified  and  should  be  withdrawn,  since 
there  has  been  only  one  uncontained 
failure  reported.  The  FAA  disagrees. 
The  FAA  has  determined  that  the 
potential  for  an  uncontained  disk 
separation  exists  on  any  of  the  affected 
airplanes  equipped  with  the  subject 
APUs.  In  view  of  the  potential  damage 
that  could  occur,  the  FAA  maintains 
that  the  actions  required  by  this  AD  are 
necessary  to  correct  an  unsafe 
condition. 

Two  commenters  had  concerns 
regarding  use  of  the  restretch  procedure 
in  accordance  with  Garrett  Alert  Service 
Bulletin  TSCP700-49-A5666,  One 
commenter  stated  that  the  restrefching 
procedure  takes  the  tie  rod  to  the  80% 
yield  point;  this  would  increase  loads  on 
the  nut  and  threads;  which  may  induce 
unknown  failure  modes  and  create  a 
potential  hazard  to  shop  personnel.  The 
other  commenter  expressed  concerns 
about  the  potential  for  Ni  unbalance, 
possible  first  stage  disk  runout, 
increased  deflections,  possible  uneven 
curvic  coupling  deformations,  and  the 
like.  The  FAA  ackowledges  these 
concerns,  but  is  not  aware  of  any 
service  history  that  would  support  them. 
Other  commenters  have  reported 
successful  restretches  using  the 
procedure  described  in  the  Garrett 
Service  Bulletin,  with  no  problems 
encountered. 

Another  commenters  stated  that  Iheie 
have  been  a  number  of  "infant 
mortality"  removals  on  restretched 
APU's.  and  the  reliability  of  the  APU 
will  deteriorate  as  a  result  of 
restretching.  The  FAA  does  not  concur. 
The  APU  manufacturer  has  advised 
FAA  that  such  problems  have  been 
encountered  by  only  one  operator,  and  it 
was  determined  that  those  difficulties 
were  the  result  of  other  problems  not 
attributable  to  the  tie  rod  restretch. 

Another  commenter  suggested  that  the 
proposed  AD  be  applicable  exclusively 
to  the  Airbus  Model  A300  series 
airplanes,  since  the  only  known  failure 
occurred  on  that  model  airplane  and 
there  has  never  been  a  similar  failure  on 
a  McDonnell  Douglas  Model  DC-10 
series  airplane.  This  commenter  also 
stated  that  Garrett  has  issued  service 


bulletins  to  address  severe  frettage  of 
the  low  pressure  compressor  disk 
assemblies  installed  on  Model  A300 
airplanes:  and  Airbus  has  issued  service 
bulletins  describing  procedures  to 
smooth  the  inlet  airflow  and  eliminate 
the  adverse  effect  of  the  APU  inlet  on 
the  APU  low  compressor.  The  FAA  does 
not  concur.  Since  the  same  APU  is 
installed  on  both  airlane  models,  the 
potential  for  the  same  unsafe  conditions 
exists.  Further,  Ganett  has  advised  FAA 
that  the  service  bulletins  issued  on  the 
Model  A300,  referenced  by  this 
commenter.  address  blade  failures  at  the 
root  caused  by  high  cycle  fatigue.  The    • 
current  problem  addressed  by  this  AD 
action  is  that  of  disk  failure  due  to  low 
cycle  fatigue  in  which  disk  rim 
segments,  including  one  or  more  blades, 
may  be  released.  Therefore,  the  FAA 
does  not  consider  these  comments  to  be 
applicable  to  this  AD. 

This  commenter  also  requested  that 
compliance  with  paragraph  B.  of  the 
proposed  AD  (disk  replacement  at  8,000 
cycles)  be  on  the  same  schedule  as 
compliance  with  paragraph  A. 
(increased  tie  rod  stretch).  As  written  in 
the  proposal,  some  operators  who 
decide  to  accomplish  the  disk 
replacement  would  be  required 
immediately  to  remove  from  service 
those  APU's  with  disks  having  more 
than  8,000  cycles.  The  FAA  has 
considered  this  request  and  has 
determined  that  the  initial  replacement 
of  the  disk  under  the  provisions  of 
paragraph  B.  may  be  accomplished 
using  the  same  schedule  as  specified  in 
paragraph  A.,  and  the  final  rule  has 
been  reviseii  accordingly.  The  FAA  has 
determined  that  this  change  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  increase  the  scope 
of  the  AD. 

Another  commenter  suggested  that  the 
proposed  AD  be  revised  to  require  the 
tie  rod  restretch  to  be  performed  "at  the 
next  shop  visit."  The  FAA  does  not 
concur.  Due  to  the  wide  range  in 
maintenance  cycles  employed  by  the 
affected  operators,  the  FAA  has 
determined  that  the  schedule  and 
compliance  time  for  the  accomplishment 
of  the  restretch.  as  proposed,  is 
appropriate  to  ensure  that  the  unsafe 
condition  is  corrected  in  a  timely 
manner. 

Finally,  one  commenter  supported  the 
proposal,  but  suggested  an  alternative 
method  of  complying  with  the  intent  of 
the  proposed  AD.  The  FAA  notes  that 
use  of  an  alternate  means  of  compliance 
may  be  permitted  in  accordance  with 
paragraph  D.  of  the  final  rule. 

Paragraph  A.  of  the  final  rule  has  been 
revised  to  reflect  the  correct  issue  date 


of  Revision  2  of  Garrett  Alert  Service 
Bulletin  TSCP700^9-A5666  as  July  27, 
1987,  rather  than  April  10, 1987,  as  was 
noted  in  the  supplemental  NPRM. 

A  note  has  been  added  to  paragraph 
A.  to  clarify  that  all  APU  installations 
which  are  capable  of  permitting  the  Ni 
speed  to  go  above  91%  for  main  engine 
start,  even  though  this  is  done 
infrequently,  are  included  in  either 
paragraph  A.l.  or  A.3.  of  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  described. 

It  is  estimated  that  229  APU's 
installed  in  airplanes  of  U.S.  registry 
will  be  affected  by  th's  AD,  that  it  will 
take  approximately  three  manhours  per 
unit  to  accomplish  the  tie  rod  restretch, 
and  that  the  average  labor  cost  will  be 
S40  per  manhour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  who  elect  to  perform  the 
restretch  is  estimated  to  be  S27.480.  This 
cost  would  be  reimbursed  by  the 
manufacturer.  The  cost  to  those 
operators  who  elect  to  replace  the  disk 
at  8.000  cycles  would  be  approximately 
S3.037  per  disk. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
re.'iponsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities, 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($120  or  S3.037). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  142.1: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CtH  11.89. 

§  39.13    [Amended] 

2.  By  adding  the  following  new 
Airworthiness  Directive: 

Garrett  Turbine  Engine  Company:  Applies  to 
Garrett  Model  TSCP  700-4B"  Auxiliary 
Power  Units  (APU).  prior  to  serial 
number  P-90670;  and  Model  TSCP  700-5 
APU's.  prior  to  serial  number  P-80441:  as 
installed  in.  but  not  limited  to. 
McDonnell  Douglas  DC-10  and  Airbus 
Industries  A300  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  compressor  tie  rod  separation 

in  the  event  of  disk  rim  separation. 

accorrplish  the  following: 

A.  Relieve  the  tie  rod  stretch  and  restretch 
the  tie  rods  in  accordance  with  the 
Accomplishment  instructions  of  Garrett  Alert 
Service  Bulletin  TSCP  700-49-A.5666. 
Revision  2.  dated  July  27, 1987.  in  accordance 
with  the  following  schedule: 

Note:  For  the  purpose  of  this  AD.  the 
Gari«tt  method  of  cycle  counting  may  be 
used  on  the  first  stage  low  compressor  disk. 

1.  !f  the  first  stage  low  pressure  compressor 
disk,  has  been  allowed  to  run  above  91%  and 
has  accumulated  more  than  6.000  cycles,  after 
the  effective  date  of  the  AD.  complete  the  lie 
rod  restretch  in  accordance  with  the 
Accomplishment  instructions,  and  within  the 
cycle  times  defined  by  Figure  1.  of  the  above 
Service  Bulletin.  The  date  shown  in  Figure  1 
is  replaced  by  the  effective  date  of  this  AD. 

2.  If  the  first  stage  low  pressure  compressor 
disk  has  accumulated  more  than  6.000  cycles 
since  new  (CS.\).  but  the  Ni  speed  has  been 
lifiiited  to  91^1  maximum,  the  tie  rod  restretch 
must  be  accomplished  within  3.000  cycles 
after  the  effective  date  of  this  AD,  but  not  to 
exceed  the  disk  life  limit  of  12.000  CS.N. 

3.  if  the  first  stage  low  pressure  compressor 
disk  has  accumulated  6.000  CSN  or  less,  and 
the  Ni  speed  has  been  allowed  to  go  above 
91%.  the  tie  rod  restretch  must  be 
accomplished  prior  to  the  accumulation  of 
8.000  CSN. 

4.  If  the  first  stage  low  pressure  compressor 
d'sk  has  accumulated  6.000  CSN  or  less,  but 
the  Ni  speed  has  been  limited  to  91% 
maximum,  the  lie  rod  restretch  must  be 
accomplished  prior  to  the  accumulation  of 
9.000  CSN. 

Note:  All  APU  installations  which  are 
capable  of  permitting  the  Ni  speed  to  go 
above  91%  for  main  engine  start,  even  though 
this  is  done  infrequently,  are  included  in 
either  paragraph  A.l.  or  A.3..  above. 

B.  Compliance  with  Option  2,  "Disk 
Replacement  at  8.000  Cycles."  of  the 
Accomplishment  Instructions  of  Garrett 


BEST  COPY  AVAILABLE 


Service  Bulletin  TSCP  700-49-A5666, 
Revision  3.  dated  December  15. 1987,  is 
considered  an  acceptable  alternate  means  of 
compliance  with  the  requirements  of  this  AD. 
1  his  replacement  may  be  accomplished  in 
accordance  with  Ihe  compliance  schedule 
specified  in  paragraph  A.,  above. 

C.  Replacement  of  the  disk  with  a 
deflector-peened  disk,  in  accordance  with 
Garrett  Service  Bulletin  TSCP  700-49-5695. 
Revision  1.  dated  December  22. 1987. 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

D.  Alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certincation  Office.  FAA.  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
acccrdance  with  FAR  21.197  and  21.199  to 
opc-ale  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Garrett  Airline  Service 
Division,  A  Division  of  the  Allied-Signal 
Aerospace  Company,  Technical 
Publications,  Dept.  65-70,  Phoenix. 
Arizona  85038.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  3229 
East  Spring  Street,  Long  Beach. 
Ccrilfomia. 

This  amendment  becomes  effective 
December  21. 1988. 

Issued  in  Seattle,  Washington,  on  Octot)er 
31.  1988. 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  88-26528  Filed  11-16-88:  8:45  a.m.] 

8IU.ING  CODE  4«10-1»-N 


14  CFR  Part  39 

(Docket  No.  88-NM-151-AD;  Amdt.  39- 
dOdv  1 

Airworthiness  Directives;  McDonnell 
[>ouglas  Models  DC-9,  C-9,  and  DC-9- 
80  (MD-80)  Series  Airplanes  and  Model 
MD-es  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas 
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Models  DC-9.  C-9.  and  DC-0-40  (MD- 
80)  series  airplanes  and  Model  MD-88 
airplanes,  which  requires  checking  of 
the  aft  accessory  compartment  for  fuel 
after  every  Auxiliary  Power  Unit  (APU) 
false  start,  and  removal  of  fuel,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  fire  in  the  aft  accessory 
compartment.  This  condition,  if  not 
corrected,  could  result  in  a  fire  hazard 
due  to  fuel  leaking  into  the  aft  accessory 
compartment. 

EFFECTIVE  DATE:  December  2, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  3229  E.  Spring  Street 
Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L.  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  E. 
Spring  Street.  Long  Beach,  California 
90806-2425;  telephone  (213)  988-5245. 
SUPPLEMENTARY  INFORMATION:  A  Model 
DC-9-30  airplane  recently  experienced 
a  fire  in  the  aft  accessory  compartment 
Investigation  revealed  that  during  an 
API)  false  start  fuel  leaked  into  Uie  aft 
accessory  compartment  through  holes 
chafed  in  the  APU  exhaust  outer  elbow. 
During  the  subsequent  start  cycle,  the 
flame  in  the  fuel  wetted  APU  exhaust 
propagated  through  the  holes  and 
ignited  the  leaked  fuel  which  had 
puddled  in  the  aft  accessory 
compartment.  The  holes  in  the  APU 
exhaust  outer  elbow  were  caused  by 
chafing  with  the  baffles  installed  in 
accordance  with  McDoimell  Douglas 
DC-9  Service  Bulletin  49-25.  dated 
November  10, 1987,  which  was  the 
subject  of  AD  80-0»-O4.  The  baffles 
were  intended  to  divert  fuel  away  from 
the  APU  exhaust  expansion  joint  to 
prevent  fuel  from  entering  the  aft 
accessory  compartment.  The  operator 
performed  leak  checks  of  all  80  Model 
DC-9  airplanes  in  its  fleet  and  found  5 
cases  of  fuel  leaking  in  the  aft  accessory 
compartment.  This  condition,  if  not 
corrected,  can  result  in  a  fire  hazard  in 
the  aft  accessory  compartment. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  A49-40,  dated  September  28. 
1988,  which  describes  procedures  for 
repair  and  modification  of  the  APU 
exhaust  system. 


Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires 
installation  of  a  placard  and  a  revision 
to  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  require  inspection  of 
the  aft  accessory  compartment  for  fuel, 
and  removal  of  fuel,  if  necessary. 
Further,  this  AD  provides  for  an  optional 
terminating  action  of  repair  and 
modification  of  the  APU  exhaust  system, 
in  accordance  with  the  previously 
mentioned  service  bulletin.  Although 
this  modification  is  currently  an  optional 
requirement,  the  FAA  is  considering 
further  rulemaking  to  require  its 
installation. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  c£>use  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  or  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  30.13)  as 
follows: 


PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Models  DC-9.  C-9.  and  DC-9-80 
(MD-80)  series  airplanes,  and  Model 
MD-88  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
ancomplished. 
To  prevent  a  fire  hazard  in  the  aft 

accessory  compartment,  accomplish  the 

following: 

A.  Within  30  days  or  300  flight  hours  time- 
in-service  after  the  effective  date  of  this  AD. 
whichever  occurs  first  or  upon  the 
accumulation  of  3,000  flight  hours  time-in- 
service  since  new,  whichever  occurs  later, 
accomplish  the  following: 

1.  check  for  evidence  of  fuel  on  the  APU 
exhaust  ducting,  and  in  the  surrounding  area 
in  the  aft  accessory  compartment  including 
the  insulation  blankets.  Remove  any  fuel 
before  the  next  APU  start  attempt. 

2.  Install  a  placard  on  or  above  the  center 
instrument  panel  in  a  location  that  allows  it 
to  be  in  full  view  of  both  pilot  and  co-pilot 
and  on  the  Aircraft  Logbook,  stating  the 
following:  "Do  not  attempt  to  restart  APU 
after  a  false  start  until  check  of  aft  accessory 
compartment  for  fuel  is  accomplished." 

3.  Add  the  following  to  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM).  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM:  Do 
not  attempt  to  restart  APU  after  a  false  start 
until  check  of  aft  accessory  compartment  for 
fuel  is  accomplished. 

B.  Accomplishment  of  the  repair  and 
modification  of  the  APU  exhaust  system,  in 
accordance  with  McDonnel  Douglas  DC-9 
Service  Bulletin  A49-4a  dated  September  26. 
1988,  constitutes  terminating  action  for  the 
requirroents  of  this  AD;  the  placard  and  AFM 
change  required  by  paragraph  A.,  above,  may 
then  be  removed. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  tos 
Angeles  Aircraft  Certification  Office,  V\A. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwardt^d 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  coniroent.s 
and  then  send  it  to  the  Manager,  Los  Angeles 
Ain.nifl  Certification  Office. 

D.  Special  fiisht  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 


request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  3229  E.  Spring  Street, 
Long  Beach,  California. 

This  amendment  becomes  effective 
December  2, 1988. 

Issued  in  Seattle,  Washington,  on 
November  2. 1988. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  88-26530  Filed  11-16-88;  8:45  am] 

BILUNG  CODE  4«1fr-13-M 


14  CFR  Part  39 

[Docket  No.  8a-NM-148-AD;  Amdt.  39-6067 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10  Through  -80 
Series,  Model  MD-88,  and  C-9 
(Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-10  through  -80  series,  Model  MD- 
88.  and  C-9  (Military  series^irplanes, 
which  requires  inspection  and 
replacement,  if  necessary,  of  the 
attachment  hardware  for  the  forward 
passenger  and  aft  service  door  assist 
handle.  This  amendment  is  prompted  by 
reports  of  loose  attachment  hardware 
and  separation  of  the  door  assist  handle 
located  forward  of  the  doors  on  the 
bulkhead.  This  condition,  if  not 
corrected,  could  lead  to  injury  of  the 
cabin  crew  when  opening  or  closing  the 
door. 

EFFECTIVE  DATE:  December  2, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications.  C1-L65  (54-60).  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  3229  East  Spring  Street 
Long  Beach.  California  90806-2425. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  L.  Salas.  Aerospace 
Engineer.  Airframe  Branch.  ANM-120L. 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 


California  90806-2425;  telephone  (213) 
988-5324. 

SUPPLEMENTARY  INFORMATION:  An 

operator  of  a  McDonnell  Douglas  Model 
DC-9-80  Series  airplane  has  reported 
that  a  night  attendant  was  attempting  to 
release  the  forward  passenger  door  from 
the  open  position  when  the  door  assist 
handle  she  was  holding,  located  forward 
of  the  door  on  the  bulkhead,  separated 
fro.m  the  aircraft  structure,  causing  her 
to  fall  from  the  aircraft  to  the  tarmac, 
resulting  in  a  severe  head  injury. 
Subsequent  investigation  has  revealed 
loose  assist  handles  found  on  eight  other 
Model  DC-9  series  airplanes.  Incorrect 
attachment  hardware  apparently  has 
been  installed,  and  may  be  installed  on 
other  airplanes. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A25-302  dated  September  21, 
1988,  which  describes  inspection  and 
rpplacem.ent  procedures  for  door  assist 
handle  hardware. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection  and  replacement,  if 
necessary,  of  attachment  hardware  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulations, 
it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
E.xecutive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 


placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator,  the 
Federal  Aviation  Regulations  (14  CFR  39.13) 
as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citatiun  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g}  (Revised,  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10  through  -80 
series.  Model  MD-88.  and  C-9  (Military) 
series  airplanes.  Fuselage  Numbers  2 
through  1510,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  preclude  separation  of  the  forward 

passenger  or  aft  service  door  assist  handle, 

accomplish  the  following: 

A.  Within  45  days  after  the  effective  date 
of  this  AD,  inspect  the  forward  entry  and  aft 
service  doors  assist  handles  and  attachment 
hardware  to  ascertain  if  the  proper  assist 
handle  retaining  parts  are  installed  and  if  the 
self-locking  plate  nuts  retain  appropriate 
locking  torque,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  A25-302,  dated 
September  21, 1988.  If  any  part  is  found  to  be 
improperly  installed,  replace  prior  to  further 
flight  in  accordance  wiih  the  Service 
Bulletin. 

B.  An  alternate  means  of  compiianre  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

C.  Special  Hight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
ope''ate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846;  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
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the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach.  California. 

This  amendment  becoines  effective 
December  2. 1988. 

Issued  in  Seattle.  Washington,  on 
November  2. 198a 

Uroy  A.  Kuih, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  88-26529  Filed  11-16-88:  8:45  aiDJ 

•ILUMG  CODE  4t1»-13-« 


14  CFR  Part  39 

(DockM  No.  eS-NM-SS-AD;  Aimtt  39-«065] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  and  -30 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive,  applicable 
to  all  McDonnell  Douglas  Model  DC-10- 
10  and  -30  series  airplanes,  which 
requires  inspection  and  modification  of 
the  passenger  service  unit  (PSU),  and 
the  removal,  inspection,  and 
replacement  of  PSU  oxygen  canisters  if 
necessary.  This  amendment  is  prompted 
by  reports  that  the  chemical  oxygen 
generator  canisters  have  been  punctured 
by  the  existing  standoff  bracket  within 
the  PSU.  This  condition,  if  not  corrected, 
could  result  in  loss  of  the  use  of  the 
emergency  oxygen  system  during  rapid 
depressurization  of  the  airplane. 
EFFECTIVE  DATE:  December  22. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Jepson-Bums  Corporation.  1455 
Fairchild  Road.  Winston-Salem,  North 
Carolina  27105-^588.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  i-iighway  South,  Seattle, 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 

FOR  F\mTHER  INFORMATION  CONTACT: 

Mr.  Edward  S.  Chaplin,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L.  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806; 
telephone  (213)  988-5335. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  which 
requires  inspection  and  modification  of 
the  passenger  service  unit  (PSU),  and 


the  removal,  inspection,  and 
replacement  of  the  PSU  oxygen 
canisters,  as  necessary,  on  McDonnell 
Douglas  Model  DC-IO-IO  and  -30 
airplanes,  was  published  in  the  Federal 
Register  on  July  15, 1988  (53  FR  26787). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

No  commenters  objected  to  the 
technical  content  of  the  amendment;  all 
commenters  agreed  that  the  subject 
modification  was  necessary  and 
appropriate. 

One  commenter  requested  that  the 
proposed  compliance  time  be  extended 
from  90  days  to  180  days  after  the 
effective  date  of  the  AD  because  of  a 
potential  parts  shortage  problem.  FAA 
does  not  concur.  The  manufactiirer  has 
advised  FAA  that  brackets  and 
canisters  a^e  readily  available,  and 
further  stated  that  all  necessary 
hardware  had  been  supplied  to  most  of 
its  affected  customers  over  a  year  ago. 
In  light  of  this,  the  FAA  has  determined 
that  90  days  is  sufficient  for  compliance. 
The  urgency  of  the  problem  also  merits 
this  comphance  time. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  105  airplanes  of 
U.S  registry  will  be  affected  by  this  AD. 
There  are  approximately  88  PSU's  on 
each  airplane.  It  will  take  approximately 
.5  manhours  per  PSU  to  accompUsh  the 
required  actions,  and  the  average  labor 
cost  will  be  $40  per  manhour.  The  cost 
of  modification  parts  is  estimated  to  be 
$192  per  PSU.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $18,656  per 
airplane,  or  $1,958,880  for  the  U.S.  fleet. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  of  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU 
entities,  because  few,  if  any.  Model  DC- 
10-10  and  -30  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows; 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlKirity:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L.  97-44a 
January  12, 1983);  and  14  CFR  lias 

S  39.13    [Anwnded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Mcxlel  DC-10-10  and  -30  series 
airplanes  equipped  with  )epson-Bums 
Corporation  seat  Model  FBC-2000UHDB- 
(  ),  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  ensure  proper  operation  of  che 
passenger  emergency  oxygen  system, 
accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD.  remove  and  inspect  all  3-man 
oxygen  generators,  Scott  Aviation  Part 
Number  801386-06,  within  the  passenger 
service  unit  (PSU)  of  the  seat.  Replace,  prior 
to  further  flight,  any  generator  showing 
evidence  of  food  tray  latch  aiul  cotter  pin 
contact  and  wear  on  the  canister. 

E  Within  90  days  after  the  effective  dale  of 
this  AD.  remove  existing  brackets  and  install 
new  bracket  assemblies,  Jepson-Bums  Part 
Number  42703001,  in  accordance  with  the 
Implementation  Instructions  of  Jepson-Burns 
Service  Bulletin  Number  25-20-618,  dated 
June  10. 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  effected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Jepson-Bums  Corporation, 
1455  Fairchild  Road,  Winston-Salem, 
North  Carolina.  These  documents  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
California. 

This  amendment  becomes  effective 
December  22, 1988. 

Issued  in  Seattle,  Washington,  on 
November  1. 1988. 
Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  88-26531  Filed  11-18-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  382 

[Docket  No.  RM8a-2»-000;  Order  No.  507] 

Annual  Ctiarges  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1986 

Issued  November  7, 1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Interpretive  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
clarifies  certain  procedures  governing 
the  calculation  and  assessment  of 
annual  charges  for  certain  classes  of 
regulated  entities.  The  Commission 
adopted  these  procedures  in  May  1987, 
pursuant  to  the  requirements  of  section 
3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (52  FR  21263 
(June  5, 1987)). 

This  interpretive  rule  addresses  two 
issues:  (1)  The  treatment  of  a  firm  whose 
failure  to  comply  with  annual  charges 
procedures  results  in  distortion  of 
annual  charges  bills  and/or  deficiencies 
in  the  Commission's  annual  charges 
receipts;  and  (2)  the  finality  of  the 
Commission's  recalculation  and 
adjustment  of  annual  charges  for  one 
fiscal  year  at  the  time  it  calculates 
initial  annual  charges  for  the  following 
fiscal  year. 

The  Commission  clarifies  in  this  rule 
that  it  may  take  appropriate  and 
equitable  action  to  recoup  deficiencies 
in  annual  charges  receipts  due  to  failure 
of  a  firm  to  file  data  required  for 


calculation  of  annual  charges,  late  filing 
of  such  data,  or  filing  of  incorrect  data. 
The  Commission  also  clarifies  that  the 
recalculation  and  adjustment  of  the 
most  recent  annual  charges,  routinely 
conducted  at  the  time  the  Commission 
initially  computes  annual  charges  for  the 
following  year,  is  the  sole  adjustment 
and  that  charges  based  on  that 
adjustment  are  final.  Therefore, 
corrective  data  and  any  request  for 
adjustment  for  the  prior  fiscal  year  must 
be  filed  in  time  to  be  considered  during 
that  process. 

EFFECTIVE  DATE:  This  interpretive  rule  is 
effective  November  7, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  E.  Gian.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  p-.ibli.shing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  persona!  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  fall  text  of  this  interpretive 
rule  will  be  available  on  CIPS  for  10 
days  from  the  date  of  issuance.  The 
complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commissions  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428. 

Interpretive  Rule 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Charles  G.  Stalon,  Charles  A. 
Trabandt.  Elizabeth  Anne  Moler,  and  jerry  J. 
Langdon. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  established 
regulations  governing  the  calculation 
and  assessment  of  annual  charges  for 
certain  classes  of  regulated  entities  to 
recover  the  outstanding  costs  of  the 
Commission's  regulatory  programs  for 
those  entities.  In  Order  No.  472,  the 
Commission  adopted  regulations 


establishing  annual  charges  for  public 
utilities,  power  marketing  agencies, 
natural  gas  pipeline  companies,  and  oil 
pipeline  companies.'  This  regime  of 
annual  charges,  required  by  section  3401 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  (1986  Budget  Act).^  is 
intended  to  reimburse  the  United  States 
for  all  the  costs  incurred  by  the 
Commission,  other  than  costs  recovered 
through  the  Commission's  filing  fees  '  or 
costs  incurred  in  administrating  Part  I  of 
the  Federal  Power  Act  (FPA).  The  latter 
costs,  largely  resulting  from  the 
Commission's  hydropower  regulatory 
authority,  are  recovered  through  a 
different  annual  charges  regime 
authorized  by  section  10(e)  of  the  FPA.* 

The  Commission  is  statutorily 
required  to  assess  and  collect  annual 
charges  in  any  fiscal  year  in  amounts 
equal  to  all  of  the  costs  incurred  by  the 
Commission  in  that  fiscal  year.  The  1986 
Budget  Act  permits  the  Commission's 
cost  assessment  to  be  based  on  data 
available  at  the  time  of  assessment  and 
requires  charges  to  be  paid  by  the  end  of 
the  fiscal  year  for  which  they  were 
assessed.  The  same  act  requires  the 
Commission,  after  the  completion  of  that 
fiscal  year,  to  adjust  those  preliminary 
assessments  in  order  to  eliminate  any 
overrecovery  or  underrecovery  of  the 
Commission's  total  costs  and  any 
overcharging  or  undercharging  of  any 
person  assessed  annual  charges.* 

In  Order  No.  472,  the  Commission 
adopted  a  procedure  for  calculation  and 
assessment  of  annual  charges,  pursuant 
to  the  statutory  directive.  The 
Commission  determined  that  the  most 
accurate  available  data  on  which  to 
base  its  calculations  are  the 
Commission's  expenses  for  the  prior 
fiscal  year  and  company  sales, 
transportation  volumes,  and  operating 
revenues,  as  appropriate,  for  the  prior 
reporting  year.®  The  Commission  issues 


'  Order  No.  47Z  Annua!  Churges  Under  the 
Omnibus  Budget  Reconciliation  Act  of  1986.  52  FR 
21263  (June  5. 19R7).  FERC  StaU.  and  Kegs.  \  30.746 
(May  29. 1987);  Ord^r  No.  472-A.  52  FR  23650  llune 
24. 1987).  FERC  Slats  and  Regs.  \  30.750  ([une  1". 
1987):  Order  No.  472-B.  52  FR  36013  (Sepleml)er  25. 
1987).  FERC  Slats,  and  Regs  1  30.767  (September  16. 
1987):  Order  No.  472-C.  42  FERC  \  61.013  Uanuary 
14.  1988). 

"  42  U.S.C.  7178  (Supp.  1988) 

'The  Commissions  filing  fee*  are  authorized  by 
the  Indepedent  Offices  Appropriations  Act.  31 
use.  9701  (1982).  The  Commissions  fee  structure 
and  procedures  for  collection  of  those  fees  are 
codified  in  18  CFR  Part  381  (1988). 

♦  16  use.  803(e)  (1982).  The  Commission's 
regulations  for  those  annual  charges  are  codified  in 
18  CFR  Part  11  (1988). 

M2  use.  7178(a).  (c).  (d).  and  (e)  (Supp.  1988). 

'  Annual  charges  are  based  on  sales  during  the 
preceding  reporting  year  for  public  utilities  (either  8 

Coiilmued 
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annual  charges  bills,  calculated  on  the 
basis  of  this  prior  data  at  least  45  days 
before  the  end  of  the  fiscal  year  for 
which  the  charges  are  assessed  and 
requires  payment  within  45  days  of 
issuance.  The  Commission's  regulations 
provide  that  the  Commission  may  refuse 
to  process  any  petition,  application,  or 
other  filing  submitted  by  or  on  the 
behalf  of  any  person  that  does  not  pay 
the  annual  charge  assessed  when  due. 
or  take  any  other  appropriate  action 
permitted  by  law.'' 

In  Order  No.  472,  the  Commission 
adopted  a  procedure  of  recalculating 
and  adjusting  the  most  recent  annual 
charges  assessment  at  the  time  it 
assesses  charges  for  the  following  year 
by  using  actual  Commission  cost  and 
company  data  for  the  previous 
completed  year.  The  Commission 
includes  adjustments  of  the  prior  years 
charges  as  debits  or  credits  on  the  firms' 
annual  charges  bills  for  the  following 
year. 

This  interpretive  rule  addresses  two 
issues:  (1)  The  treatment  of  a  firm  whose 
failure  to  comply  with  annual  charges 
procedures  results  in  distortion  of 
annual  charges  bills  and/or  deficiencies 
in  the  Commission's  annual  charges 
receipts;  and  (2)  the  finality  of  the 
Commission's  recalculation  and 
adjustment  of  annual  charges  for  one 
fiscal  year  at  the  time  it  calculates 
initial  annual  charges  for  the  following 
fiscal  year.  Both  issues  arise  from  the 
statutory  requirements  in  section  3401  of 
the  1986  Budget  Act  that  the 
Commission  assess  and  collect  annual 
charges  for  each  fiscal  year  during  that 
fiscal  year  and  that  it  adjust  those 
assessments  after  the  completion  of  that 
fiscal  year. 

The  Commission  clarifies  that,  should 
an  entity  subject  to  assessment  of 
annual  charges  distort  the  annual 
charges  calculation  for  the  members  of 
its  class  of  entity  by  failure  to  file  data, 
by  late  filing  of  data,  or  by  filing  of 
incorrect  data,  the  Commission  may 
take  appropriate  and  equitable  action  to 
compensate  itself  for  any  deficiencies  in 
its  receipts.  In  two  recent  procedings.* 


calendar  year  or  a  fiscal  year  depending  on  the 
accounting  convention  used  by  the  particular  public 
utility);  on  sales  during  the  preceding  fiscal  year  for 
power  marketing  agencies:  on  sales  and  volumes 
transported  during  the  previous  calendar  year  for 
natural  gas  pipelines;  and  on  revenues  for  the 
previous  calendar  year  for  oil  pipelines.  18  CFB 
382.201-382.203  (1988) 

'  18  CFR  382.104  (19881 

•  Texas  Utilities  Electnc  Company.  45  FERC 
1  61.007  (1988);  Southwest  Gas  Corporation.  43 
FERC  161.290  (1988) 


the  failure  of  firms  to  comply  with  the 
Commission's  annual  charges 
procedures  caused  distortions  in  the 
initial  annual  charges  bills  of  all  firms  in 
their  respective  class  of  regulated  entity 
and  delayed  collection  of  the  full 
amount  due  until  the  routine 
recalculation  and  adjustment  conducted 
one  year  later.  Therefore,  the 
Commission  assessed  the  two 
companies  interest  on  the  amount 
whose  receipt  was  delayed.  The 
Commission  determined  to  calculate 
that  interest  on  the  amount  of  the 
delayed  receipt  in  accordance  with 
§§  382.103  and  154.67(c)(2)(iii)  of  its 
regulations  for  the  period  until  the  date 
on  which  the  delayed  receipts  could  be 
collected. 

The  Commission  also  clarifies  that  the 
recalculation  and  adjustment  of  annual 
charges  that  it  routinely  conducts  at  the 
time  that  it  initially  computes  annual 
charges  for  the  following  year  is  the  sole 
adjustment  and  that  charges  based  on 
that  adjustment  are  final.  Accordingly, 
any  corrective  data  or  request  for 
adjustment  for  the  prior  fiscal  year  must 
be  filed  in  time  to  be  considered  during 
that  process. 

The  congressional  intent  that  the 
Commission  recover  its  costs  through 
annual  charges  supports  the  assessment 
of  interest  to  recoup  the  time  value  of 
delayed  receipts  due  to  an  entity's 
failure  to  comply  with  the  annual 
charges  procedures.  The  need  to  impose 
a  measure  of  finality  on  the  process  of 
assessing  annual  charges,  a  fixed-pie 
calculation  in  which  adjustment  of  the 
charge  for  one  entity  usually  requires 
changes  in  the  charges  for  all  others  in 
its  class,  is  self-evident.  It  is  a 
reasonable  implementation  of  the 
statutory  scheme  to  draw  that  line  after 
the  routine  adjustment  during  the 
following  fiscal  year. 

Effective  Date 

The  Administrative  Procedure  Act 
exempts  interpretive  rules  from  both  the 
notice  and  comment  requirements  of 
section  4(b)  of  the  Administrative 
Procedure  Act  "  and  the  requirement 
that  publication  be  made  30  days  before 
the  effective  date  of  the  rule.'"  This  rule 
is  properly  characterized  as  an 
interpretive  rule  because  it  states  the 
Commission's  interpretation  of  section 
3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  and  its 
regulations  for  the  assessment  of  annual 
charges.  Therefore,  this  rule  is  effective 
November  7, 1988. 


'  5  use.  533(b)  (1982) 
"  5  U  S.C.  533(d)  (1982) 


By  the  Cominission.  Commissioner 
Langdon  voted  present. 
Lois  D.  Cashell, 
Secretary. 
FR  Doc.  88-26591  Filed  11-16-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  356 

[[}oD  Directive  S1 10.4] 

Wastiington  Headquarters  Services 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  This  part  is  revised  to  reflect 
current  organizational  arrangements 
within  the  Office  of  the  Secretary  of 
Defense.  The  Director,  Administration 
and  Management  serves  also  as  the 
Director,  Washington  Headquarters 
Services. 

EFFECTIVE  DATE:  November  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Kennedy,  Office  of  the  Director 
for  Administration  and  Management. 
Washington,  DC  20301-1155,  telephone 
(202)  697-1142. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  159 

Organization  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  Part  358  is 
revised  as  follows: 

PART  356— WASHINGTON 
HEADQUARTERS  SERVICES 

Sec. 

356.1  Purpose. 

356.2  DeHnition. 

356.3  Mission. 

356.4  Organization  and  management. 

356.5  Functions  and  ivsponsibilities. 

356.6  Relationships. 

356.7  Authorities. 
Appendix-Delegations  of  Authority 

Authority:  10  U.S.C.  113(d) 

§  356.1    Purpose. 

This  part: 

(a)  Reissues  32  CFR  Part  356. 

(b)  Pursuant  to  the  authority  vested  in 
the  Secretary  of  Defense  under  10 
U.S.C,  updates  the  Washington 
Headquarters  Services  (WHS)  with 
functions,  responsibilities,  relationships, 
and  authorities  as  outlined  in  the 
following. 

§356.2    Definition. 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense  (OSD);  the  Military 


Departments;  the  Joint  Chiefs  of  Staff: 
the  Joint  Staff;  the  Unified  and  Specified 
Commands;  the  Office  of  the  Inspector 
General,  Department  of  Defense  (OIG, 
DoD);  the  Defense  Agencies;  and  the 
DoD  Field  Activities. 

§356.3    Mission. 

The  WHS  shall  pro\ide  administrative 
and  operational  support  to  specified 
activities  in  the  National  Capital  Region 
(NCR)  and  elsewhere  as  required. 

§  356.4    Organizations  and  management. 

(a)  The  WHS  is  establishod  as  a  Field 
Activity  of  the  Department  of  Defense.  It 
shall  consist  of  a  Director  and  such 
subordinate  organizational  elements  as 
are  established  by  the  Director  within 
resources  authorized  by  the  Secretary  of 
Defense. 

(b)  The  Director  of  Adminstration  and 
Management  (DA&M)  also  shall  serve 
as  the  Director,  WHS. 

§  356.5    Functions  and  responsitNlities. 

The  Director,  Washington 
Headquarters Senices.  shall: 

(a)  Organize,  direct,  and  manage  the 
WHS  and  all  resources  assigned  to  the 
WHS. 

(b)  Provide  administrative  support  to 
the  OSD,  and  those  Defense  Agencies. 
DoD  Field  Activities,  and  specified 
activities  that  do  not  have  an  internal 
administrative  support  capability.  This 
support  shall  include  all  or  part  of  the 
following: 

(1)  Budget  and  accounting. 

(2)  CiviUan  and  military  personnel 
management. 

(3)  Office  services. 

(4)  Personnel  and  information 
security. 

(5)  Correspondence,  cables, 
Directives,  and  records  management. 

(6)  Travel. 

(7)  Other  miscellaneous 
administrative  support,  as  required. 

(c)  Administer  information  and  data 
systems  in  support  of  the  OSD  decision 
and  policymaking  processes.  This 
involves  management  information 
collection  and  reports  preparation  to 
areas  including,  but  not  limited  to, 
procurement,  logistics,  manpower,  and 
economics. 

(d)  Manage  DoD  reports,  forms,  and 
data  elements  and  data  codes 
standardization  programs. 

(e)  Manage  DoD-occapied,  GSA- 
controlled  administrative  space  in  the 
NCR  and  DoD  common  support 
facilities.  This  includes  space 
management,  law  enforcement, 
maintenance,  repair  and  alteration  of 
assigned  buildings,  custodial  services, 
physical  security,  building 
administation.  graphics,  contracting. 


property  management,  concessions,  and 
other  support  ser\ices. 

(f)  Manage  activities  in  support  of  the 
responsibilities  of  the  Secretary  of 
Defense  for  the  Federal  Voting 
Assistance  Program. 

§  356.6    Relationship. 

For  the  performance  of  assigned 
functions,  the  Director,  WHS,  shall: 

(a)  Coordinate  and  exchange 
information  and  advice  with  elements  of 
the  OSD  and  other  DoD  Components 
having  collateral  or  related 
responsibilities. 

(b)  Make  use  of  established  facilities 
and  services  in  the  Department  of 
Defense  and  other  Government 
Agencies,  whenever  practical,  to  avoid 
duplication  and  achieve  maximum 
efficiency  and  economy. 

(c)  Consult  and  coordinate  with  other 
governmental  and  nongovernmental 
agenf  ies  on  matters  related  to  the  WHS 
misr.ion. 

§356.7    AuttKMities. 

The  Director,  WHS,  or  designee, 
specifically  is  delegated  authority  to: 

(a)  Obtain  such  information, 
consistent  with  the  policies  and  criteria 
of  DoD  Directive  7750.5  ■  advice,  and 
assistance  from  DoD  Components,  as 
necessary. 

(b)  Issue  DoD  Instructions,  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1-M  that  implement  approved 
policies  in  the  functions  assigned  to  the 
Director,  WHS.  Instructions  to  the 
Military  Departments  shall  be  issued 
through  the  Secretaries  of  those 
Departments,  or  their  designees. 
Instructions  to  the  Unified  and  Specified 
Commands  shall  be  issued  through  the 
Chairman,  Joint  Chiefs  of  Staff  (CJCS). 

(c)  Communicate  directly  with 
appropriate  DoD  Component  personnel 
on  matters  related  to  the  mission  and 
programs  of  the  WHS. 

(d)  Exercise  the  delegations  of 
authority  contained  in  Appendix  of  this 
Part. 

Appendix — Delegations  of  Authority 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense,  and  subject  to  his 
direction,  authority,  end  control,  and  in 
accordance  with  DOD  policies.  Directives, 
and  Instructions,  the  Director,  WHS.  or  the 
person  properly  designated  to  act  for  him  or 
her,  is  hereby  delegated  authority  with 
respect  to  the  WHS  and  activities  receiving 
administrative  support  from  the  WHS  to: 

1.  Exercise  the  power  vested  in  the   • 
Secretary  of  Defense  by  5  U.S.C.  302  and  3101 


'  Copie*  may  be  obtained  if  needed,  from  the  U.S. 
Neva)  Publication  and  Formi  Center.  5801  Tabor 
Avenue.  Philadelphia,  PA  19120. 


pertaining  to  the  employment,  direction,  and 
general  administration  of  civilian  personnel. 

2.  Fix  rates  of  pay  for  wage-rate  employees 
exempted  from  the  Classification  Act  of  1949 
by  5  U  S.C.  5102  on  the  basis  of  rates 
established  under  the  Federal  Wage  System. 
In  fixing  such  rates,  the  Director.  WHS.  shall 
follow  the  wage  schedule  established  by  the 
DOD  Wage  Fixing  Authority. 

3.  Establish  such  advisory  committees  and 
employ  such  part-time  advisers  as  approved 
by  the  Secretary  of  Defense  pursuant  to  10 
use.  173,  5  US  C.  3109(b).  and  the  )unc  21, 
1977  agreement  between  the  Department  of 
Defense  arid  the  Civil  Service  Commission  on 
e.-nplcyment  of  experts  and  consultants. 

4.  Administer  oaths  of  office  incident  to 
entrance  into  the  Elxecutive  Branch  of  the 
Federal  Government  or  any  other  oaih 
required  by  law  in  connection  with 
employment  therein,  in  accordance  with  5 
U.S  C.  2903(b). 

5.  Establish  an  Inctntive  Awards  Board 
and  pay  cash  awards  to  and  incur  necessary 
expenses  for  the  honorary  recognition  of 
civilian  employees  of  the  Government  for 
suggestions,  inventions,  superior 
accomplishments,  or  other  personal  efforts, 
including  special  acts  or  services,  in 
accordance  with  5  U.S.C.  4503  and  applicable 
Office  of  Personnel  Management  (OPM) 
regulations. 

6.  In  accordance  with  5  U.S.C.  7532: 
Executive  Orders  10450. 12333.  and  1235G; 
DOD  Directive  5200.2;  and  DOD  5200.2-R.  as 
appropriate: 

a.  Designate  positions  as  "sensitive." 

b.  Authorize,  in  case  of  an  emergency,  the 
appointment  to  a  sensitive  position,  for  a 
limited  period  of  time,  of  a  person  for  whom  a 
full  field  investigation  or  other  appropriate 
investigatioa  including  the  National  Agency 
Check,  has  not  been  completed. 

c.  Authorize  the  suspension  of,  but  not 
terminate  the  services  of.  an  employee  in  the 
interest  of  national  security. 

d.  Initiate  investigations,  issue  personnel 
security  clearances  and.  if  necessar>'  in  the 
interest  of  national  security,  suspend,  revoke, 
or  deny  a  security  clearance  for  personnel 
assigned,  detailed  to,  or  employed  by  DOD 
Components  for  which  the  Director,  \M1S. 
has  been  delegated  responsibility  or  has 
consented  by  written  agreement  to  provide 
personnel  security  support.  Any  action  to 
deny  or  revoke  a  security  clearance  shall  be 
taken  in  accordance  with  procedun-s 
prescribed  in  DOD  5200.2-R.  "DOD  Personnel 
Security  Program."  January  1987. 

7.  Act  as  agent  for  the  collection  and 
payment  of  employment  taxes  imposed  by 
appropriate  statutes. 

8.  Authorize  and  approve  overtime  work 
for  civilian  officers  and  employees  in 
accordance  with  subchapter  V.  Chapter  55. 
Title  5,  U.S.  Code,  and  applicable  OPM 
regulations. 

9.  Authorize  and  approve: 

a.  Travel  for  civilian  employees  in 
accordance  with  Joint  Travel  Regulations, 
Volume  2,  Department  of  Defense  Civilian 
Personnel. 

b.  Temporary  duty  travel  for  military 
personnel  in  accordance  with  Joint  Travel 
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Regulations.  Volume  I.  for  members  of  the 
Uniformed  Services. 

c.  Invitational  travel  to  persons  serving 
without  compensation  whose  consultative, 
advisory,  or  other  highly  specialized 
technical  services  are  required,  pursuant  to  5 
U.S.C.  5703. 

10.  Approve  the  expenditures  of  funds 
available  for  travel  by  military  personnel  for 
expenses  incident  to  attendance  at  meetings 
of  technical,  scientific,  professional,  or  other 
similar  organizations  in  such  instances  when 
the  approval  of  the  Secretary  of  Defense,  or 
his  designee,  is  required  by  law  (37  U.S.C. 
412,  5  U.S.C.  4110  and  41 11). 

11.  Develop,  establish,  and  maintain  an 
active  and  continuing  Records  Management 
Program,  pursuant  to  section  506(b)  of  the 
Federal  Racords  Act  of  1950  (44  U.S.C.  3102) 

12.  Elstabtisii  and  use  imprest  funds  for 
making  small  purchases  of  material  and 
services,  other  than  personal,  when  it  is 
determined  to  be  more  advantageous  and 
consistent  with  the  best  interest  of  the 
Government,  in  accordance  with  DOD 
Instruction  5100.71,  "Delegation  of  Authority 
and  Regulations  Relating  to  Cash  Held  at 
Personal  Risk  Including  Imprest  Funds." 
March  5, 1973. 

13.  Authorize  the  piiolicdtion  of 
advertisements,  notices,  or  proposals  in 
newspapers,  magazines,  or  other  public 
periodicals,  consistent  with  44  U.S.C.  3702. 

14.  Establish  and  maintain  appropriate 
property  accounts  and  appoint  Boards  of 
Survey,  approve  reports  of  survey,  relieve 
personal  liability,  and  drop  accountability  for 
property  contained  in  the  authorized  property 
accounts  that  has  been  lost  damaged,  stolen, 
destroyed,  or  otherwise  rendered 
unservicable,  in  accordance  with  applicable 
laws  and  regulations. 

15.  Promulgate  the  necessary  security 
regulations  for  the  protection  of  property  and 
places  under  the  jurisdiction  of  this  Directive, 
pursuant  to  DOD  Directive  5200.8,  "Security 
of  Military  Installations  and  Resources."  July 
29  1980. 

16.  Establish  and  maintain,  for  the 
Department  of  Defense,  an  appropriate 
publications  system  for  the  promulgation  of 
Regulations,  instructions,  and  reference 
documents,  and  changes  thereto,  pursuant  to 
the  policies  and  procedures  prescribed  in 
DOD  Directive  5025.1.  "Department  of 
Defense  Directives  System,"  October  18, 
1980. 

17.  Enter  into  support  and  service 
agreements  with  the  Military  Departments, 
other  DOD  Components,  or  other 
Government  Agencies,  as  required  for  the 
effective  performance  of  assigned 
responsibilities  and  functions. 

18.  Enter  into  and  administer  contracts, 
directly  or  through  a  Military  Department  a 
DOD  contract  administration  services 
component  or  other  Government  Department 
or  Agency,  as  appropriate,  for  supplies, 
equipment  and  services  required  to 
accomplish  assigned  responsibilities  and 
functions.  To  the  extent  that  any  law  or 
Executive  order  specifically  limits  the 
exercise  of  such  authority  to  persons  at  the 
Secretarial  level  of  a  Military  Department 
such  authority  shall  be  exercised  by  the 
appropriate  Under  Secretary  or  Assistant 
Secretary  of  Defense. 


19.  Approve  contractual  instruments  for 
commercial-type  concessions  at  the  seat  of 
Government  and  maintain  general 
supervision  over  commercial-type 
concessions  operated  by  or  through  the 
Department  of  Defense  at  the  seat  of 
Government,  in  accordance  with  DOD 
Directive  5120.18,  "DOD  Concessions 
Committee,"  April  8. 1980. 

20.  Act  as  custodian  of  the  seal  of  the 
Department  of  Defense  and  attest  to  the 
authenticity  of  official  records  of  the 
Department  of  Defense  under  said  seal  {10 
U.S.C.  132). 

The  Director,  WHS,  may  rede'egate  these 
authorities,  as  appropriate,  and  in  writing, 
except  us  otherwise  specifically  indicated 
above  or  as  otherwise  provided  by  law  or 
regulation 

These  delegations  of  authority  are  effective 
immediately. 
LM,  Bynum, 

Alternate  OSD  Federal  Register  Liiusoti 
Officer,  Department  of  Defense 

November  10. 1988, 

(FR  Doc.  88-26641  Filed  11-lb-tt8;  8:45  am] 
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DEPARTMENT  OF  TRANSPORT ATiON 
Coas!  Guard 
33  CFR  Part  117 

[CGD  11-88-051 

Temporary  Drawbridge  Operation 
Regulations;  Cenitos  Channel.  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  temporary  rule. 

summary:  At  the  request  of  California 
Department  of  Transportation,  the  Coast 
Guard  is  amending  the  temporary 
drawbridge  operation  regulations  for  the 
Schuyler  Heim  drawbridge  across 
Cerrifos  Channel  at  Long  Beach, 
California.  The  temporary  regulations 
are  being  amended  to  facilitate  repairs 
to  the  bridge  electrical  and  fendering 
systems  and  replacement  of  the  bridge 
deck.  The  regulations  prohibit  openings 
for  recreational  vessels,  require  advance 
notice  for  commercial  vessel  passages, 
and  provide  that  the  draw  need  not  be 
opened  for  the  passage  of  vessels  for  90 
days  during  the  construction /repair 
period  from  October  1, 1988  to  March  31. 
1989.  The  temporary  regulations 
originally  provided  only  a  60  day  closure 
during  the  construction  period,  but 
electrical  repairs  are  now  estimated  to 
take  90  days.  This  action  will 
accommodate  the  reasonable  needs  of 
navigation.  Small  boats  and  some 
commercial  vessels  will  be  able  to  pass 
under  the  closed  bridge,  and  larger 
vessels  have  an  alternate  channel 
available.  The  distance  from  one  side  of 


the  bridge,  around  Terminal  Island,  to 
the  other  side  is  about  11  miles. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  November  28, 1988 
and  terminate  on  March  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Sharol  Taylor.  Bridge  Administrator, 
Eleventh  Coast  Guard  District  at  {415) 
437-3514. 

SUPPLEMENTARY  INFORMATION:  On  ]une 
16.  1988,  the  Coast  Guard  published  a 
proposed  temporary  rule  concerning  this 
amendment  (53  FR  22506).  The 
Commander,  Eleventh  Coast  Guard 
District,  also  published  the  proposal  as  a 
Pubhc  Notice  11-64  dated  June  17, 1988. 
In  each  notice,  interested  persons  were 
given  until  August  1. 1988  to  submit 
comments.  On  September  19  1988,  the 
Coast  Guard  published  a  temporary  rule 
concerning  an  amendment  to  the 
permanent  operating  regulations  (53  FR 
36273).  Subsequent  to  that  fina! 
rulemaking,  CALTRANS  requested  an 
additional  30  day  closure  which  is 
needed  to  complete  ihe  repairs.  The 
Coast  Guard  met  with  CALTRANS, 
Crowley  Towing  and  Transportation 
Co.,  Fossee  Towing/ PACTOW,  LA 
Pilots,  Jacobsen  Pilot  Service,  and 
various  port  authorities,  and  determined 
the  time  extension  was  necessary  for 
Ihe  completion  of  repairs  and  is 
reasonable  for  the  needs  of  navigation. 
The  90  day  closure  is  currently 
scheduled  to  begin  on  November  28, 
1988,  upon  receipt  of  necessary  materiel. 
The  actual  closure  dates  will  be 
published  in  the  Eleventh  Coast  Guard 
District  Local  Notice  to  Mariners.  Good 
cause  exists  for  making  the  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Bridge 
repairs  are  necessary  and  the  contract 
for  repairs  has  been  issued  and 
construction  commenced  October  1. 
1988.  Delaying  the  effective  date  of  the 
regulation  would  be  contrary  to  the 
public  interest  since  immediate  action  \f 
needed  to  keep  the  bridge  in  service. 

Drafting  Information 

The  drafters  of  this  rule  are  Sharol  E. 
Taylor,  project  officer,  and  Lieutenant 
Commander  J.J.  {askot,  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Economic  Assessment  and  CertiricatioD 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  CFR  11034; 
February  26, 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
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full  regulatory  evaluation  is 
unnecessary.  The  only  impact  would  be 
on  the  larger  vessels  not  able  to  pass 
under  the  closed  bridge  and  they  have 
an  alternate  channel  available.  Crowley 
Towing  and  Transportation  Co.  had 
objected  to  the  six  month  closure 
originally  requested,  stating  that  use  of 
the  alternate  channel  would  increase 
costs  by  5500,000.  After  meetings  with 
Crowley  and  California  Department  of 
Transportation  an  alternative  of  only  a 
three  month  closure  was  agreed  on. 
Since  the  economic  i.tipact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  small 
entities. 

Ust  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  Part 
11"  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1  46  and  33 

CFR  t.05-Vst|. 

Subpart  B — Specific  Requirements 

2.  Section  117.147  is  amended  by 
adding  {a)(l)  to  read  as  follows: 

3117.147    Cenitos  Channel. 

(a)  •   •   • 

(1)  During  the  period  October  1,  1988 
to  March  31, 1989,  the  draw  of  the 
Commodore  Schuyler  F.  Heim  Highway 
bridge,  mile  4.5,  at  Long  Beach,  shall 
open  on  a  signal  if  at  least  one  hour 
notice  is  given.  Openings  will  only  be 
provided  for  public  vessels  of  the  United 
States,  state  or  local  vessels  used  for 
public  safety,  tugs  with  tows,  and 
commercial  vessels.  During  this  period, 
a  complete  clos are  of  the  bridge  in  the 
down  position  for  up  to  90  days  will  be 
authorized;  those  dates  will  be 
adveaised  in  the  Eleventh  Coast  Guard 
District  Local  Notice  to  Mariners. 


§  64.6    Ust  of  eligible  communities. 


Dated:  November  9. 198& 
|.W.  Kime. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

Efeventh  Coast  Guard  District. 

FR  Doc.  88-26618  Filed  11-15-88:  8:45  am) 

MUJNQ  CODE  4910-14-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  68141 

Ust  of  Communities  Eligible  for  ttie 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  .Agency. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham, 
Maryland  20706.  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street  SW..  Room  416,  Washington.  DC 
20472. 
SUPPLEMENTARY  INFORMATION: 

The  Ts'ational  Flood  Insurance 
Program  (.VFIP),  enables  property 
owners  to  purchase  flood  insurance  at 
rates  made  reasonable  through  a 
Federal  subsidy.  In  return,  communities 
agree  to  adopt  and  administer  local 
floodplain  management  measures  aimed 
at  protecting  lives  and  new  construction 


from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  not  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
com.munities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  fiood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Managment  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NTIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Fart  64 

Flood  insurance  and  Hoodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978.  E  0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


State 


Tennessee... 

Oklahoma 

Pennsylvania 


Location 


Tiptonvtile.  town  ot.  Lake  County 

Hugties  Cotjnt>'.  unincorporated  areas.... 
Mojnt  Joy.  townsMp  of.  AdaTis  County.. 


Co.TtnHjnity 
No. 


470350 

400467 
4212S7 


Effectn/e  dates  ot  autfionzation/car>celiat)on  of  sale  of 
flood  insjrarice  m  communrty 


Current  effective 
map  date 


Aug.  11,  1975.  ErT>erg..  Mar  16.  1981,  Reg.;  Mar.  16.  1981, 

Susp.;  Feb.  2,  1987.  Rem. 

Aug.  6,  1988,  Emerg 

July  24,  1975.  Emerg ;  July  4,  1988.  Reg.;  Ju)y  4.  1968, 

Susp.:  Sept  2.  1988.  Rein. 


Mar  16.  1981. 

Aug.  9.  1977. 
July  4.  1988 
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State 


Iowa 

Louisiana. 

Oklahoma 

Do 

Do 

Texas 

Louisiana 

Do 

NoiV\  Carolina.. 
Texas  

Do 

Tennessee 

Texas 

NewYoi*.- 

Iowa 

Arkansas 

New  York 

Do 

Texas 

Do 

Arkansas 

Iowa _. 

Georgia 

Penrtsytvania  .. 
Texas 


Do 

Tennessee. 

Anzona 

New  York  ... 

Texas 

Cairforma 

Do 


Kentucky 

Alabama 

Pennsytvania . 

Florida 

Tennessee 

California 

Now  York 

Missouri 

Idaho 

Texas  

Mississippi 


LocatkMi 


Communily 
No 


Enective  dates  oH  authorization/cancellalion  o<  tale  ol 
ftood  insurance  w\  community 


-t- 


Horruck,  city  ot,  Woodbury  County 

Iota,  town  of.  Acadia  Pansh 

Forest  Park,  city  of,  Oklahoma  County 

Heydon,  town  of,  Roger  Mills  County 

Wright  City,  city  of,  McCurtain  County 

Fruitvaie,  city  of,  Van  Zandt  County 

Port  Vincent,  village  of,  Livingston  County .... 

Ferriday,  town  of,  Corx»rdia  County 

Washington  Park,  town  of,  Beaufort  County.. 

Bowie  County,  unincorporated  areas 

Gregg  County,  unincorporated  areas 

Dunlap,  city  of,  Sequatchie  County 

Hawley,  town  of,  Jones  County „_ 

Hartsville,  town  of,  Steuben  County 

Maquoketa,  city  ol.  Jackson  County 

Damascus,  town  of.  FauJkner  County 

Ovk),  town  of,  Seveca  County « 

Worcester,  town  of,  Otsego  County 

Browrtdell,  town  of,  Jasper  County 

Groveton,  city  of.  Trinity  Cour4y 

Cotton  Plant,  city  of.  Woodruff  County 

Oaklarxl  oty  of.  Pott»wattamw  County 

Woodstock,  city  of,  Bedford  County 

Bedford,  Borough  of  Bedford  County 

NeedvIHe,  town  of,  Fort  Band  County 


Martin  County,  unincorporated  areas 

HuntsviNe,  town  of,  Scott  County _. 

Pinetop-Lakeside,  town  d.  Navaio  County.. 

■BirdsaR,  town  of,  AHegany  County 

Areola,  city  of,  Fort  Bend  Counly' 

Manrta,  aty  of,  Monterey  County 

Los  Gatos,  city  of.  Santa  Clara  County 


Augusta,  city  of.  Bracken  County 

Tallassee,  town  of,  Elmore/Tallassee  Counties  .... 

Price,  township  of,  Monroe  County „ 

Cross  City,  city  of.  Dixie  County _ 

Roan*  County,  unincorporated  areas 

Newman,  city  of.  Stanislaus  County 

Huntirtgton,  town  of.  Suffolk  County 

Oronogo,  city  of,  Jasper  County 

Blaine  County,  unincorporated  areas ~ 

San  Diego,  city  of.  Duval  County 

Clark  County,  unincorporated  areas 


190291 

220005 

400379 

400322 

400109 

481041 

220119 

220055 

370268 

481194 

480261 

470270 

480885 

361602 

190160 

0S0404 

360754 

361283 

481542 

481032 

050231 

190237 

130264 

421228 

480820 

481236 
470397 
040127 
361362 
481619 
060727 
060343 

210022 

010069 

421984 

120074 

470267 

060388 

360796 

290185 

165167 

481199 

280220 


July  8.  1975,  Emerg.;  Sept.  27,  1965.  Reg.;  June  3,  1988. 

Susp..  Sept.  5,  1988.  Rein. 
Jan  21,  1975,  Emerg  ;  July  18.  1985.  Reg :  Aug.  16,  1968, 

Susp ;  Sept.  6,  1988,  Rein. 
Mar.  16,  1983.  Emerg.;  July  3,  1985,  Reg.,  Aug,  4.  1988, 

Susp.;  Sept  6,  1988,  Rein. 
Nov   16.  1983,  Emerg.;  July  18.  1985,  Reg.;  Aug   4,  1988. 

Susp.,  Sept.  6.  1988,  Rem. 
Nov  29,  1976.  Emerg.;  Aug  4.  1988.  Susp.;  Sept  6,  1988, 

Rein. 
Jan.  12,  1982.  Emerg.;  Aug   16,  1988,  Reg ,  Sept.  9.  1988, 

Rein. 
May  17,  1977.  Em«^.;  Aug   16,  1988.  Reg.,  Aug.  16,  1988. 

Susp.;  Sept.  8,  1988,  Rein. 
Apr.  28,  1973,  Emerg.;  Dec    15,  1977.  Reg.;  May  4,  1988, 

Susp.;  Sept.  8.  1988,  Rein. 
Sept.  29,  1972,  Emerg.;  Nov  22,  1976.  Reg..  Feb.  4.  1988. 

Susp.;  Sept  8.  1988,  Rein. 
Feb.  17,  1981,  Emerg.;  Aug.  16,  1988,  Reg.;  Sep*.  8.  1988, 

Rein. 
Mar.  3,  1981.  Emerg.;  Aug.  16.  1988.  Susp.;  Sept  6.  1988, 

Rein. 
Sept.  29,  1975,  Emetg.,  Mar  4.  1988,  Reg.;  Mar   4,  1988. 

Susp.;  Sept  6,  1988,  Rem. 
Sept  15,  1980,  Emerg.,  July  1.  1987.  Reg.;  Aug.  16.  1988. 

Susp.;  Aug.  26,  1988.  Rem. 
Mar    18.   1980,  Emerg;  Sept    17.    1982,  Reg.,  May  17. 

1988.  Susp.;  Sept  9,  1988,  Rein. 
Sept.  10,  1976.  Emerg  ;  Aug.  5,  1986,  Reg.;  June  3.  1988, 

Susp.:  Sept.  12,  1988,  Rem 
Dec.  28,  1982,  Emerg.;  July  3.  1985.  Reg.;  Aug.  16,  1988, 

Susp.;  Sept.  12.  1988,  Rem. 
Jan.  12.  1978,  Emerg.;  Jan   15.  1988.  Reg.;  Jan.  15.  1988, 

Susp.;  Sept.  14,  1988,  Rein 
Jan.  26,  1977,  Emerg;  June  1.  1988.  Reg.;  June  1,  1988. 

Susp.;  Sept.  14.  1988,  Rein. 
Mar.  30.  1982,  Emerg.;  July  3,  1985,  Reg.;  Aug.  16.  1988, 

Susp.;  Sept.  16,  1988,  Reui. 
Dec.  29,  1980,  Emerg.;  June  19,  1985.  Reg.;  Aug.  16, 

1988,  Susp.;  Sept  16.  1988,  Rem. 
Aug.  11,  1975,  Emerg.;  Oct  12.  1982.  R«g.;  Aug.  16.  1988, 

Susp.;  Sept.  16.  1968,  Rem. 
May  30,  1975,  Emerg.;  Aug.  3.  1981.  Reg.;  June  3.  1988. 

Susp.;  Sept  15,  1988,  Rem. 
Jan.  20,  1976.  Emerg.;  July  15,  1988.  Reg ;  Sept  2,  1988. 

Susp.;  Sept.  17.  1968.  Rem. 
July  30.  1975,  Emero.;  Sept.  2,  1988,  Reg.;  Sept  2.  1988, 

Susp.;  Sept  16.  1988.  Rem  Sept  2,  1988.. 
Feb.  8.  1980,  Emerg^  Dec.  20.  1977,  Reg.;  Sept  2,  1988. 

Susp.:  Sept.  16,  1988,  Rein. 

Sept.  22.  1988 

Sept  26.  1 988..._ _ 

Sapl  22.  1888,  Emerg.:  Sept.  22,  1988.  Reg 

June  4.  1981,  Emerg.;  July  16.  1982.  Reg 

Sept  26,  1988,  Emerg.:  Sept.  26,  1988,  Reg _.. 

Sejjt.  26,  1988,  Emerg.;  Sept  26,  1988,  Reg _ _ 

June  12.  1975,  Emerg.;  Jan.  17.  1979.  Reg.;  Aug.  16.  1988, 

Susp.;  S«pl  22.  1968.  Rem. 
Feb   26,  1975,  Emerg.;  Sept  16,  1988,  Reg.;  Sept  16. 

1988,  Susp,  Sept  21,  1988,  Rem. 
Sept.  5,  1975.  Emerg.;  Sept  15,  1983,  Reg;  Sept.  2.  1988, 

Susp.;  Sept  23.  1968.  Rem. 
Sept  29.  1975,  Emerg.,  Sept  2.  1938,  Reg.;  Sept  2.  1988, 

Susp.;  Sept.  16,  1988,  Rem. 
June  26,   1975,  Emerg.;  Sept   16.   1982.  Reg.;  Feb.   17. 

1968.  Susp.;  Sept  27.  1988,  R«n. 
Oct  21.  1974,  Emerg.:  Sept  30,  1980.  Reg.;  Sept.  2.  1988. 

Susp.;  Sept  27,  1988.  Rem. 
Nov.  7,  1974.  Emerg.;  Sept  29,  1978,  Reg.;  Aug.  16,  1988, 

Susp.;  Sept  29,  1988,  Rein. 
Nov.  1,  1973,  Emerg.;  Nov   1.  1978,  Reg..  Sept.  16,  1988. 

Susp.;  Sept  29,  1988,  Reta 
May  6.  1975.  Emerg.:  Mar   4.  1985,  Reg.,  Mar.  4.  1985, 

Susp.;  Sept  8,  1988.  Rein. 
May  14.  1971,  Emerg.;  Mar   16,  1981.  Reg.:  July  4,  1988, 

Susp.:  Sept  30,  1968,  Rein. 
Dec.  26.  1975,  Emerg.;  Mar.  1.  1987,  Reg.;  Sept  2,  1988, 

Susp.;  Oct.  3,  1968,  Rein. 
Apr.  26.  1979,  Emerg.;  Aug.  16.  1988.  f^.;  Aug.  16,  1988. 

Susp.;  Oct  3.  1988.  Rem 


Current  ettecliv* 
map  data 


State 


Sept  27,  1985. 


July  19,  1976, 
Aug.  16.  1988. 
Dec.  15.  1877. 
Nov  22.  1978 
Aug.  15.  1978 

Mar  4,  1988. 
July  1.  1987 
Oct.  17,  1982 
Aug.  5.  1966 
July  3.  1985 
Jan.  15,  1968 
Junel.  1988 
July  3.  1985 
June  19.  1985 
Oct  12.  1982 
Aug.  3,  1981 
Sept  2.  1988 

Dec.  20.  19"? 

Aug.  16,  1988 
July  16.  1982 
Aug  5,  1986 
Feb.  17,  10fl8 
Jaa  17.  1979 

Sept.  16,  1986 

Sept  15,  1983 

Sapt  2.  1988 

Sept  16.  1962 

Sept  30.  1980 

Sept  29.  19<'e 

Nov.  V  19/8 

Mar  4.  1985 

Mar  16   1981 

Mar  1,  1987 

Aug   16.  1988 


Michigan 

Texas 

Arkansas 

Do 

Louisiana 

Do 

Do 

Do 

Georgia 

Mississippi 

Oklahoma 

Do 

Do 

Do 

Do 

Do 

Do 

Pennsylvania. 

New  York 

Florida 

Oklahoma 

Pennsylvania . 


Alabama 

Missouri 

Michigan  ... 

Missouri 

Oklahoma . 


Do 

Wisconsin 

New  York 

Ohk) 

Pennsylvania . 

Iowa 

New  York 

Do 

Idaho 

Texas 


Net)raska . 
Ohk) 

Do 

Do 

Florida 


Location 


Ely.  townsfup  of.  Marquette  County 

Nash,  city  of.  Bowie  County 

Fulton,  town  of,  Hempstead  County 

Palestine,  city  of,  St  Francis  County 

Grand  Cane,  village  of,  DeSoto  Parish 

Independerx:e,  town  of.  Tangipahoa  Parish 

Newellton,  town  of,  Tensas  Parish 

Zwolle.  town  of.  Sabine  County 

Fayetteville,  city  of,  Fayette  County 

Georgetown,  town  of,  Copiah  County 

Bowlegs,  town  of.  Seminole  County 

Cameron,  town  of,  Leflore  County 

Freedom,  town  of.  Woods  County 

McCurtain,  city  of.  Haskell  County 

Picfier,  city  of,  Ottawa  County 

Pond  Creek,  city  of.  Grant  County 

Red  Bird,  town  of.  Wagoner  County 

Ross,  township  of.  Monroe  County 

Gallatin,  town  of,  Columbia  County 

Gilchnst  County,  unincorporated  areas 

Brooksville.  city  of.  Pottawatomie  County 

South  Newton,  township  of.  Cumberland  County . 

Dauphin  Island,  town  of.  Mobile  County' 

Chesterfield,  city  of,  St.  Louis  Courrty* 

Union,  township  of.  Isabella  County 

Iron  Mountain  Lake,  city  of,  St  Francois  County.. 
Hoffman,  town  of,  Okmulgee  County 


Watts,  town  of,  Adair  County 

Bayfield  County,  unincorporated  areas .... 

Grafton,  town  of.  Rensselaer  County 

Bettsvllle,  village  of,  Seneca  County 

Ul)erty,  township  of,  Adams  County 

Melrose,  city  of.  Monroe  County 

Madison,  town  of.  Madison  County 

East  Otto,  town  of,  Cattaraugus  County .. 

Post  Falls,  city  of.  Kootenai  County 

Hudspeth  County,  unincorporated  areas.. 


Eustis,  village  of.  Frontier  County 

Cumt>ertarx1,  village  of,  Guernsey  County.. 

WillsNre,  village  of.  Van  Wert  County 

Munroe  Falls,  village  of.  Summit  County.... 
Hernando  County,  unincorporated  areas ... 


Community 
No. 


260449 

480058 

050086 

060359 

220291 

220209 

220216 

220353 

130431 

280045 

400468 

400271 

400227 

400397 

400159 

400433 

400321 

421895 

361316 

120094 

400469 

421586 

010418 
290896 
260812 
290897 
400285 

400002 

550539 

361150 

390500 

421255 

190465 

361292 

360067 

160083 

480361 

310276 
390824 
390867 
390843 
120110 


Effective  dates  of  authorization/cancellation  of  sale  of 
fkxxl  insurance  m  community 


Current  effective 
map  date 


Nov  9,  1981,  Emerg.;  Sept  1,  1988.  Reg.;  Sept  1,  1988.     Sept  1.  1988 

Susp.;  Oct.  3.  1968.  Rem 
Apr  7,  1975,  Emerg.;  June  21,  1977.  Reg;  Sept  2,  1988,     June  21.  1977 

Susp.;  Oct  5  1988,  Rein 
Apr  22,  1975,  Emerg ,  Aug  3,  1982.  Reg.;  Aug.  16.  1988.     Aug  3,  1982 

Susp.;  Oct  5,  1988,  Rem 
June  17,  1975,  Emerg    Oct  12,  1982,  Reg.;  Aug.  16.  1988.     Oct.  12.  1982. 

Susp.;  Oct.  5,  1988,  Rem. 
Feb  19,  1979,  Emerg.;  Mar  23.  1982,  Reg  ,  Aug.  16.  1988,     Mar  23,  1982 

Susp  ;  Oct  5.  1988,  Rem 
July  25,  1975,  Enrterg.;  July  5,  1977,  Reg.;  Aug.  16,  1988,     July  5,  1977 

Susp.;  Oct.  5,  1988.  Rem. 
May  16,  1973,  Emerg ,  Mar  16.  1982.  Reg :  Aug  16.  1988,  I  Mar  16.  1982 

Susp.;  Oct  5,  1988,  Rem 
Nov   12.  1976,  Emerg.;  July  18.  1985,  Reg.;  Aug.  16.  1988,     July  18.  1966 

Susp.;  Oct.  5.  1988,  Rem 
May  25,  1976,  Emerg.;  Aug   4,  1988.  Reg  ;  Aug   4,  1968,  ;  Aug  4,  1988. 

Susp.,  Oct  5,  1988,  Rem. 
Oct.  16.  1979,  Emerg.;  Aug  4.  1988.  Reg ,  Aug.  4,  1988,    Aug  4,  1988 

Susp.;  Oct.  5,  1988.  Rem 
May  20,  1980,  Emerg.;  Aug    19,  1985,  Reg ;  Aug   4.  1988.     Aug  19.  1985 

Susp.  Oct.  6,  1988,  Rein. 
Feb.  8.  1977,  Emerg.;  Apr    19,  1983.  Reg;  Aug  4,  1988,  |  Apr.  19,  1983 

Susp  ;  Oct  6,  1988,  Rem 
Nov  24,  1975,  Emerg.;  June  5.  1985.  Reg.;  Aug.  4,  1988.     May  5,  1985 

Susp.;  Oct.  6,  1988,  Rem. 
Feb.  8.  1977,  Emerg.;  Aug.  19.  1985.  Reg.,  Aug.  4.  1988.     Aug  19.  1985 

Susp  ,  Oct.  6,  1988.  Rem. 
May  25.  1976,  Emerg.;  Sept.  21.  1982,  Reg;  Aug.  4.  1988.     Sept  21,  1982 

Susp.;  Oct.  6,  1988,  Rein. 
Apr    15,  1985,  Emerg.;  Mar   1.  1987,  Reg :  Aug.  4,  1988,     Mar.  1,  1987 

Susp ;  Oct  6,  1988.  Rem. 
Oct.  21,  1976,  Emerg.;  Oct.  9,  1979.  Reg .  Aug   4,  1988.    Oct  2.  1979 

Susp.;  Oct.  6.  1988,  Rein. 
June  1.  1976.  Emerg.;  Feb.  17,  1988.  Reg.;  Feb.  17,  1988.     Feb.  17,  1988 

Susp.;  Oct.  6,  1988,  Rein 
Dec  8,  1975.  Emerg ;  Oct.  16,  1984,  Reg ;  Sept  16,  1988,     Oct  16.  1984 

Susp.;  Oct.  7,  1988,  Rein. 
Sept  3,  1975,  Emerg.;  Aug.  16,  1988,  Reg .  Aug.  16,  1988.     Aug  16,  1988 

Susp.;  Oct  10,  1988.  Rem. 
Sept  19,  1979,  Emerg.;  Aug.  19.  1985,  Reg :  Aug.  4,  1988.     Aug  19.  1985 

Susp.:  Oct.  10,  1988.  Rein 
Apr.  25.  1977.  Emerg.;  Aug   4,  1988,  Reg.;  Aug   4,  1988,     Aug  4.  1984 

Susp;  Oct.  11,  1988,  Rein.  | 

Dec.  11,  1970,  Emerg.;  Dec.  11,  1970.  Reg 

Sept  3.  1971,  Emerg.;  Sept  15,  1978.  Reg 

Oct  13,  1988 

Oct  13,  1988 

Sept.  30,  1976,  Emerg.;  Aug  5,  1985,  Reg.;  Aug  4,  1988.  '  Aug  5,  1985 

Susp.;  Oct.  13,  1988,  Rem. 
Nov    14,  1975,  Emerg.:  Aug.  5.  1985,  Reg..  Aug.  4.  1988.     Aug.  5.  1985 

Susp ,  Oct.  13,  1988.  Rem. 
June  6.  1974,  Emerg.;  Sept  1,  1988,  Reg,  Sept  1.  1988.  '  Sept  1,  1988 

Susp;  Oct.  11.  1988,  Rein. 
Oct   1,  1975,  Emerg;  Oct.  13.  1978,  Reg;  Sept  16.  1988,  i  Oct.  13.  1978 

Susp.:  Oct  13,  1988,  Rem.  I 

Dec.  21,  1978,  Emerg.;  Sept  .TO.  1988.  Reg  :  Sept  30,  !  Sept  30,  1988. 

1988,  Susp.;  Oct.  14,  1988,  Rem  i 

Nov    13,  1975,  Emerg.;  July  4.  1988,  Reg:  July  4,  1988,  i  July  4.  1988 

Susp.;  Oct.  19,  1988,  Rein.  I 

Sept  16,  1981,  Emerg.;  July  2,  1987,  Reg ;  June  3,  1988,  1  July  2,  1987. 

Susp.;  Oct  20,  1988,  Rein.  [ 

Oct.  26,  1976,  Emerg.;  Jan.  19,  1983.  Reg.;  Sepl  16,  1988.  i  Jan  19.  1983 

Susp.;  Oct  21.  1988,  Rein.  I 

July  24,  1975,  Emerg.:  Apr.  20.  1984.  Reg.;  Sept  16.  19S8     Apr.  20.  1984 

Susp.;  Oct.  21,  1988,  Rein. 
June  16,  1975,  Emerg ;  Feb.  17,  1982,  Reg ;  July  4.  1988.     Feb  17.  1982. 

Susp  :  Oct.  21,  1988.  Rein. 
Dec.  19,  1977,  Emerg.:  Nov.  1,  1985.  Reg.  Aug.  16.  1988,     Nov.  1.  1985 

Susp.;  Oct.  17,  1968,  Rem. 

Oct  24,  1988 Sept  19.  1975 

Oct  26.  1988 Sept  15.  1978. 

Oct  26,  1988 Oct  20.  1976 

Oct  26.  1988 Oct  13.  1978 

Aug.  27.  1974,  Emerg.;  Apr.  17,  1984,  Reg.;  Sept  30,  1988,  Apr  17.  1984 

Susp.;  Oct.  25,  1988.  Rem. 


'  The  Town  of  Birdsall,  (Allegany  County)  New  York  has  been  participating  in  the  NFIP  under  State  regulabon  However,  effective  September  1.  1988.  Slate 
regulations  were  suspended.  The  Town  of  Birdsall  will  continue  rts  participation  in  the  NFIP  based  upon  self-regulation 

'  The  City  of  Areola  has  adopted  Fort  Bend  County's  FIRM  dated  August  5,  1986 

>  The  Town  of  Dauphin  Island,  is  a  newly  incorporated  community  eligible  Octotser  13,  1988.  It  was  participating  in  the  Regular  Program  as  an  unincorporated 
area  of  Mobile  County.  The  Town  has  adopted  the  county's  FIRM  lor  fioodplain  management  and  insurance  purposes 
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*  Ttie  Town  of  Oieslerfiald  is  a  new)y  incMxporatad  community  eliobto  Octobar  13.  1980.  It  was  partidpatine  in  ttw  Regular  Program  as  an  unincorporated  area  o( 
St  Louis  County.  The  To«»n  has  adopted  the  county's  FIRM  tor  floodfnin  manegamertt  and  insurance  purposes. 


State 


Location 


ComnHinNy 

No. 


Effectiwe  dates  of  authofization/cancaaaflon  of  sale  of 
flood  insurance  in  communily 


Cunreni  atlecllve 
map  date 


Region  II: 

NewYorti.. 
Region  V: 

Irxjiana 

Do 

Do 

Do 

Do 

Minriesota. 

Do 

Do 

Do 

Wisconsin.. 

Do 

Do 

Region  Vtl: 

Nebraska... 
Region  I: 
Regular 
Program. 
Connecti- 
cut. 

Maine 

Region  II: 

New  York.. 
Region  III: 
Pennsylva- 
nia. 
Do...._. 

Do 

Region  IV: 
North 

Carolina 
Tennessee.. 
Region  V: 

Illinois 

Do 

Do 

Do 

Do 

Do _ 

Minnesota... 
Region  III: 
Uinimals. 
West 
Virginia. 
Region  V: 

Indiana 

Michigan 

Wisconsin. . 

Do 

Region  V: 

Michigan. _.. 

Do 

Minnesota.. 

Ohio 

Region  VI: 

Arkansas... 
Region  VIII: 
North 
Dakota. 

Arizona 

California.... 

Hawaii 

Region  V: 
Minimal 
Conversions. 

Illinois 

Michigan 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


Carlisle,  town  of,  Schoharie  County.. 


White  County,  unincorporated  areas 

Attica,  city  of.  Fountain  County 

Austin,  town  of,  Scott  Courrly 

Covington,  city  of,  Fountain  County 

Tipton  County,  unincoiporated  areas 

Todd  County,  unincorporated  areas 

Douglas  County,  unincorporated  areas. 
Martin  County,  unirx»rporated  areas ..... 
Meeker  County,  unincorporated  areas ... 

Adams,  city  of.  Adams  Courtty 

Neskoro.  village  of.  Marquette  County... 
Roshott,  village  of.  Portage  County 


Bayard,  city  of,  Morrill  County . 


Canaan,  town  of  Litchfield  County 

Haltowell.  town  of,  Kennet>ec  County..... 
Union  Vale,  town  of.  Dutchess  County... 
Barrett  township  of,  Monroe  County. „... 


Carroll  Valley.  lx>rough  of.  Adams  County.. 
Rockland,  towrtship  of.  Berks  County 


Mitchell  County,  unincorporated  areas  „ 
Lexington,  city  of.  Henderson  County ... 


Oktiart.  village  of.  Logan  County 

Greenview,  village  of.  Menard  County 

Lincoln,  city  of.  Logan  County 

Logan  County,  unincorporated  areas _ 

Menard  Courity.  unincorporated  areas 

Morton,  village  of.  Tazewell  County _ 

Mahnomen,  city  of,  Mahmomen  County 


Permsboro,  city  of,  Ritchie  County.. 


Huntinglxjrg,  city  of.  Dulx3ise  County  „ 

Canrxjn.  township  ol,  Kent  County _ 

Brandon,  village  of.  Fond  du  Lac  County 

Pigeon  Falls,  village  of,  Trempealeau  County 

Colon,  township  of.  St.  Joseph  County 

Cokjn,  village  of.  St  Joseph  County 

Steams  County,  unincorporated  areas - -. 

Zanesville.  city  of.  Muskingum  County „ 


White  Hall,  city  of.  Jefferson  County . 
Valley  City,  city  of.  Barnes  County 


Mohave  County,  unincorporated  areas 

Redland.  city  of.  San  Bernardino  County 

Hawaii  County,  unincorporated  areas „ 


Monmouth,  city  of.  Warren  County 

Bruce,  townstiip  of.  Chippewa  County 

Cerrterville.  village  of,  St  Joseph  County 

Clark,  township  of.  Mackinac  County 

Croton.  township  of.  Newaygo  County..- 

Elk  Rapids,  village  of.  Antnm  County 

Evart.  township  of.  Osceola  County 

Fabius.  township  cf,  Fat>ius  County , 

Greenbush.  township  of.  Alcona  County 

Houghton,  towrfstup  of.  Keweenaw  County.. 
Hudson,  township  of.  Mackinac  County 


361193 

180447 
180065 
160233 
180066 
180475 
270551 
270623 
270641 
270280 
550002 
560267 
560377 

310347 


090044 

230069 

361146 

421S84 

422635 
421098 

370161 

470089 

171010 
170754 
170428 
170427 
170505 
170652 
270266 

540182 

180362 
260734 
550132 
550446 

260510 
260511 
270546 
380427 

050375 

380002 

040058 


Sept  1,  1988  Suspension  Withdrawan.. 


..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 

..do.. 


Sept  2,  1988,  Suspension  Withdrawn. 

do 

do 


..do.. 
..do.. 

..do.. 

..do.. 

..do.. 
..do.. 
..do_ 
..do.. 
..do.. 
..do.. 
..do.. 


Sept.  16,  1988,  Suspension  Withcfrawn.. 


.do.. 
..do.. 
..do.. 
..do.. 

..do.. 
.do.. 
..do.. 
..do.. 

..do.. 

do.. 

..do.. 


060279  do. 

155166  do.. 


170676 
260375 
260509 
260759 
260468 
260699 
260810 
260781 
260001 
260799 
260607 


Sept.  30,  198S,  Suspension  Witfidrawn.. 


..do.. 
..do.. 
..do.. 
..do., 
do.. 
..do.. 
..do. 
..do. 
..do. 


Sept.  1.  1988 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Da 

Sept  2.  1888 

Do. 

Do. 

Do. 

Do. 
Do. 

Do. 

Do. 

Do. 
Da 
Do. 
Do. 
Do. 
Do. 
Do. 

Sept  16,  1988 

Do. 
Da 
Do. 
Do. 

Do. 
Da 
Do. 
Do. 

Do. 

Do. 

Do. 
Do. 
Do. 


Sept  30, 
Do. 
Do. 
Do.' 
Do. 
Do. 
Da 
Da 
Da 
Oa 
Do. 


1988 
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State 


Location 


I 


Do 

Do 

Do....... 

Do 

Da 

Do 

Do-. 

Do 

Do 

Do 

Do 

Do 

Ohio 

Do 

Wisconsin.... 

Do 

Do 

Do 

Do 

Do 

Do 

Regk)n  X: 
Washing- 
Ion. 

Do 

Region  I: 
Regular 
ConverskHis. 

Maine 

Region  II: 

New  York... 
Region  III: 
Pennsylva- 

Do 

Maryland .... 
PennsyM- 
nia. 

Virginia 

Permsylva- 
I        nia. 

Do 

Region  IV: 

Alabama 

Georgia 

Do. 

Kentucky .._ 
North 
I         Carolina. 

'  Da 

South 
Carolina. 

Do 

Region  V: 

Illinois 

Do 

Do 

Ohio 

Do. 

Illinois 

Region  VI: 

Arkansas... 
Louisiana... 
New 
Mexica 

I      Texas 

Do 

Oklafioma.. 
Region  VIII: 
Colorado.... 
Do....- 

I  Do 

South 
Dakota. 
Region  IX: 

California.. 
Region  X: 
1      Idaho 

1  Do 

Oregon 


Long  Lake,  township  of.  Grand  Traverse  County . 

Marquette,  city  ot  Marquette  County 

Nahma,  township  of,  Delta  County . 
Norvell.  township  of,  Jackson  County .... 
Osceola,  township  of,  Osceola  County . 
Otsego,  townstiip  of,  Allegan  County ..- 
Raber.  township  of.  Qiippewa  County . 


Reynolds,  township  of.  Montcalm  County 

Rubkxjn.  township  of,  Huron  County 

Stronach,  township  of,  Manistee  County 

Turner.  viHage  of,  Arenac  County 

Union,  township  of.  Grand  Traverse  County 

Greenwich,  village  of.  Huron  County 

Russia,  village  of.  Shelby  County 

Birchwood.  vdlage  of.  Washburn  County 

Edgar,  village  of.  Marathon  County 

OaKfield.  village  of.  ForxJ  du  l.ac  County 

Plain,  village  of.  Sauk  County.- _ — 

Reedsville,  village  of,  Manitowoc  County 

WikJ  Rose,  village  of,  Waustwra  County 

Wonewoc,  village  of,  Juneau  County 

Und,  town  of,  Adams  County 

Washtucna,  town  of,  Adams  County 


Damariscotta,  town  of.  Lincoln  County 

Seneca  Natkm  of  Indians,  Cattaraugus  County . 

Albany,  township  of.  Barks  County 

Damascus,  township  of,  Wayne  County _. 

Baltimore,  city  of 

Nevila.  township  of.  Allegheny  County 


Big  Stone  Gap,  town  of.  Wise  County.. 
Ljt>erty,  township  of,  Bedford  County ... 


Community 
No. 


Washington,  township  of,  Northampton  County.. 


Choctaw  County,  unincorporated  areas .. 
Brantley  County,  unirxxxporated  areas.. 

Wayrw  County,  unincorporated  areas 

Berea.  city  o«.  Madison  County - 

Stokes  County,  unincorporated  areas .... 


Greensboro,  city  of,  GuiHord  County.. 
Eastover,  town  of,  Richland  County  -. 


Myrtle  Beach,  city  of,  Hony  County.. 


Iroquois  County,  unincorporated  areas.. 

Morrison,  city  of,  Whiteside  County 

Woodland,  village  ot,  Iroquois  County... 
MiddlefieM,  village  of,  Geauga  Courrty.. 

PauWing,  village  of.  Paulding  County 

Watseka.  city  oi.  koquots  County 


Horsehoe  Bend,  city  of 

Livingston  Parish 

Monarty,  city  of,  Torrance  County.. 


Dayton,  city  of.  Liberty  County . 
Roscoe,  city  of,  Nolan  County.. 
Miami,  city  of,  Ottanwi  County... 


Teller  County,  urwcorporated  areas 

Woodland  Park,  town  of.  Teller  County „ _.... 

Westminster,  city  of.  Adams  and  Jefferson  Counties. 
Aberdeen,  city  of.  Brown  County 


Desert  Hot  Spnngs,  city  of.  Riverside  County. 


Mountain  Home,  city  of.  Elmore  County . 

Soda  Springs,  city  of.  Caribou  County 

Troutdale.  city  of,  Multnomah  Courtty 


260782  do. 

260716  do. 


Effective  dates  of  autlKXization/carK«llation  ol  sale  of 
flood  irtsurance  m  community 


260688 
260424 
260797 
260740 
260786 
260743 
260789 
260801 
260550 
260805 
390262 
390880 
550674 
560248 
550139 
550440 
550242 
550507 
550208 

530003 

530006 


230216 

381591 

421046 

422163 
240087 
425385 

515521 
421343 

421156 

010310 
130012 
130417 
210156 
370362 

375351 
450173 

450109 

170731 
170691 
170819 
390192 
390438 
170297 

050256 
220113 
350083 

480440 
481558 
400157 

080173 
080175 
080008 
460007 


060251 

160058 
160193 
410184 


do  .. 

.-...do.. 

do.. 

do.. 

do.. 

do.. 

do.. 

do.. 

do.. 

do.. 

do.. 

do. 

do.. 

do.. 

do.. 

do.. 

do  . 

do.. 

do.. 


Current  effective 
map  date 


..do- 
..do.. 

..do.. 


..do.. 


—do.. 

.-.do.. 

-..do.. 
....do.. 


-do., 
.jlo.. 


..do- 

..do.. 
..do.. 
..do.. 
..do.. 

..do.. 

..do.. 
..do. 


..do.. 

..do  . 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 

..do.. 
..do.. 
..do.. 

do.. 
..do.. 
...do.. 


..do.. 
..do.. 
..do.. 
..do.. 


..do  , 

..do., 

do. 

.do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Oa 
Do. 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 

Do. 


Do. 

Do. 

Do. 

Do. 
Do. 
Do. 

Do. 
Oa 

Do. 

Do. 
Do. 
Da 
Da 
Do. 

Oa 
Da 

Da 

Do. 
Do. 
Da 
Do. 
Da 
Oa 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


Do. 

Do. 
Do. 
Do. 
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State 

Location 

Community 
No. 

Effective  dates  of  autfKxization/cancellation  of  sale  of 
flood  insurance  in  community 

Current  effective 
map  date 

Washing- 

Almira. town  ol,  Lincoln  County 

530t07 

530051 
530106 
530113 
530114 

.  .do 

Do 

ton. 
Do 

Ephrata,  city  of.  Grant  County 

f)0     .   .                                 .                      

Do 

Do 

Lincoln  County,  unincorporated  areas 

do  

Do 

Do 

Spraguo.  city  of.  Lincoln  County 

do „ 

Do 

Do 

WiltJur,  town  of.  Lincoln  County 

do                            .            .               

Do 

Code  for  reading  fourth  column:  Emerg.— Eme'gency;  Reg  —Regular,  Susp.— Suspension,  Rein.— Reinstatement 


Harold  T.  Ouryee, 

Administrator.  Federal  Insurance 
Administration. 

Issued:  November  10.  1988. 
[FR  Doc.  88-26580  Filed  11-16-88;  8:45  amj 

BILUNQ  CODE  S71»-I1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  13  and  80 

IGen.  Docket  No.  88-37;  FCC  88-334] 

Ship  Radio  Officer  Qualifying  Service 
Endorsements 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  amended  rules  simplify 
both  the  substantive  requirements  and 
the  documentation  necessary  for 
issuance  of  six  months  serv  ice 
endorsements  to  radio  officers.  Radio 
officers  are  required  to  have  such  an 
endorsement  to  serve  as  the  sole 
radiotelegraph  operator  on  board 
certain  large  ocean-going  ships. 
EFFECTIVE  DATE:  December  15.  1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  INFORMATION  CONTACT:  Robert  P. 
DeYoung,  Private  Radio  Bureau. 
Washington,  DC  20554.  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  cf  the  Commission's  Report 
and  Order  (RHD)  adopted  October  14. 
1988.  and  released  October  31. 1988.  The 
full  text  of  this  Commission  document 
and  the  amended  rules  are  available  for 
inspection  and  copying  duiing  normal 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street  NW..  Washington. 
DC.  The  full  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc..  (202)  857-3800.  2100  M  Street  NW.. 
Washington.  DC  20037. 

Summary  of  Report  and  Order 

These  rule  amendments  concern  the 
criteria  used  to  determine  a  radio 
officer's  eligibility  for  a  six  months 
service  endorsement.  A  cargo  ship 


equipped  with  an  auto  alarm  is 
permitted  to  carrv'  a  single  radio  officer 
who  has  at  least  six  months  previous 
service  as  a  radio  officer  on  board  a 
United  States  ship.  The  amended  Rules 
simplify  the  requirements  and 
documentation  needed  to  determine 
qualifying  Sf:rvice  while  adhering  to  the 
letter  and  intent  of  the  Communications 
Act.  The  amended  Rules  allow  time 
spent  on  board  a  ship  performing 
maintenance  duties,  training,  operating 
radiotelephone  stations  and  time  in  port 
during  normal  ship  operations  to  be 
included  within  the  six  months  service 
period,  .'idditionally,  experience  on 
board  U.S.  Government  ships  would 
qualify  for  the  six  months  service 
endorsement.  The  R&O  also  propose  to 
allow  vessel  owners,  operators,  captains 
and  masters  to  certify  that  the  applicant 
has  successfully  completed  the  six 
months  qualifying  service  requirements. 
Further,  the  definition  of  "radio  officer" 
is  changed  to  be  consistent  with  the 
Communications  Act. 

Ordering  Clauses 

We  certify  that  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980.  (Pub. 
L  96-354).  5  U.S.C.  605(b)  does  not  apply 
to  these  Rules  because  these  Rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Rules  relax  the  six  months 
qualifying  service  certification 
procedures  applicable  to  radiotelegraph 
operators  seeking  to  serve  as  radio 
officers  on  large  ocean-going  ships. 
Since  1982  the  Commission  has  issued 
50  six  month  endorsements. 

The  rule  amendments  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  decrease  the  information 
collection  the  Commission  imposes  on 
the  public.  This  proposed  reduction  in 
information  collection  burden  is  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act.  The  authority  for  this  action 
is  contained  in  47  U.S.C.  154(i)  and  303 
(I)  and  (r). 

It  is  ordered.  That  Parts  13  and  80  are 
amended  as  shown  at  the  end  of  this 
document. 

It  is  further  ordered.  That  these  rule 
amendments  shall  become  effective  as 


indicated  in  the  "EFFECTIVE  DATE" 

paragraph  of  this  document. 

It  is  further  ordered.  That  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  13 

Commercial  radio  operators. 
47  CFR  Part  80 

Maritime  radio  services.  Ship  stations. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

Amended  Rules 

Parts  13  and  80  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  13— COMMERCIAL  RADIO 
OPERATORS 

1.  The  authority  citation  for  Part  13 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 1082. 
as  amended;  47  U.S.C.  154.  303. 

2.  In  S  13.12.  paragraphs  (b)  (2)  and  (3) 
are  revised  to  read  as  follows: 

§  13.12    Additional  requirements  for  first 
class  radiotelegraph  operator's  certificate 
and  six  months  service  endorsements. 

«  •  *  *  * 

(b)  *  •  * 

(2)  To  qualify  for  the  six  months 
service  endorsement  the  applicant  must 
show  that: 

(i)  The  applicant  was  employed  as  a 
radio  operator  on  board  a  ship  or  ships 
of  the  United  States  for  a  period  totaling 
at  least  six  months: 

(ii)  The  ships  were  equipped  with  a 
radio  station  complying  with  the 
provisions  of  Part  II  of  Title  III  of  the 
Communications  Act.  or  the  ships  were 
owned  and  operated  by  the  U.S. 
Government,  for  example  the  U.S.  Navy 
of  U.S.  Coast  Guard,  and  equipped  with 
radio  stations; 

(iii)  The  bhips  were  in  service  during 
the  applicable  six  month  period; 
however,  any  portion  of  single  in  port 
periods  that  exceed  seven  days  must  be 
excluded  from  the  qualifying  six  months 
period: 


(iv)  The  applicant  held  a  first  or 
second  class  radiotelegraph  operator's 
certificate  issued  by  the  FCC  during  this 
entire  six  month  qualifying  period;  and 

(v)  The  applicant  holds  a  radio 
officer's  license  issued  by  the  U.S.  Coast 
Guard  at  the  time  the  six  month 
endorsement  is  requested. 

(3)  To  satisfy  the  showing  required  in 
paragraph  (b)(2)  of  this  section,  the 
applicant  must  submit  documents  signed 
by  the  ship  station  licensees,  masters  or 
commanding  officers  of  U.S.  ships 
stating  that  the  applicant  performed  the 
duties  of  a  radio  operator  in  a 
satisfactory  manner  under  each  of  the 
conditions  listed  in  paragraph  (b)(2)  of 
this  section. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authoritv:  Sees.  4.  303,  48  Stat.  1066,  1082. 
as  amended;  47  U.S.C.  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068.  loei-1105,  as  amended:  47  U.S.C. 
151-155,  301-609;  UST  3450,  3  UST  4726, 12 
UST  2377.  unless  otherwise  noted. 

2.  Section  80.157  is  revised  to  read  as 
follows: 

§80.157    Radio  officer  defined. 

A  "radio  officer"  means  a  person 
holding  a  first  or  second  class 
radiotelegraph  operator's  certificate 
issued  by  the  Commission  who  is 
employed  to  operate  a  ship  radio  station 
in  compliance  with  Part  II  of  Title  III  of 
the  Communications  Act.  Such  a  person 
is  also  required  to  be  licensed  as  a 
"radio  officer"  by  the  U.S.  Coast  Guard 
when  employed  to  operate  a  ship 
Tadioti;ff!graph  station. 
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Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Regulatory  and  Miscellaneous 
Amendments 

AGENCY:  Djpattinent  of  Defense  (DoD). 
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SUMMARY:  Defense  Acquisition  Circular 
(DAC)  88-1  amends  the  DoD  FAR 
Supplement  (DF.ARS)  with  respect  to 
deviations  from  the  FAR  and  the 
DFARS;  acquisition  streamlining,  best 


and  final  offers  (BAFOs);  production 
special  tooling  and  production  special 
test  equipment  (PST/PSTE); 
thresholds — fixed-price  contracts; 
Contractor  Insurance/Pension  Review 
(CIPR);  accountability  for  Government 
property;  computer-generated  Standard 
Forms  and  DD  Forms;  use  of  DD  Forms; 
DD  Forms  1653, 1654, 1921  and  1921-1; 
updated  DD  Forms;  editorial  corrections; 
and  changes  to  DFARS  (DAR) 
Supplement  No.  1.  This  DAC  includes  an 
information  item  regarding  the  1988 
edition  of  the  DFARS. 
EFFECTIVE  DATE:  November  1, 1988. 
unless  otherwise  noted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  Defense  Acquisition 
Regulatory  Council,  ODASD(P)/DARS, 
OASD(P&L),  c/o  OUSD(A)  (M&RS). 
Room  3D139.  The  Pentagon. 
Washington.  DC  20301-3062,  telephone 
(202)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2.  Title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1. 1987  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  reflects  amendments  to  the  1988 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circulars 
06-1  through  86-5.  Amendments  made 
by  DAC  86-6  through  86-16  were 
published  in  the  Federal  Register  at  53 
FR  38171,  Sept.  29, 1988  and  will  be 
included  in  the  Oct.  1, 1988  revision  of 
the  CFR. 

B.  Public  Comments 

DAC  88-1.  Item  I 

This  item  is  for  informiilional 
purposes  and  does  not  contain  revisions 
to  the  DFARS. 

DAC 80-1.  Items  Ii  IV,  and  VI  Through 
XV 

Public  comments  were  not  solicited 
with  respect  to  these  revisions  since 
such  revisions  do  not  alter  the 
substantive  meaning  of  any  coverage  in 
the  DFARS  having  a  significant  impact 
on  contractors  or  offerors,  or  do  not 
have  a  significant  effect  beyond  agency 
internal  operating  procedures.  However, 
comments  from  small  entities 
concerning  the  affected  DoD  FAR 
Supplement  coverage  will  be 
considered.  Please  cite  DAR  Case  88- 
610D. 

D.\C  88-1.  Item  III 

A  proposed  rule  was  published  in  the 
Federal  Register  on  January  28. 1988  (53 
FR  2514)  and  public  comments  were 


solicited.  Comments  were  considered  in 
formulating  this  final  rule. 

DAC  88-1.  Item  V 

Public  comments  were  solicited  in  an 
interim  rule  published  on  April  5. 1988 
(53  FR  11073).  Comments  were 
considered  in  formulating  this  final  rule. 

C.  Regulatory  Flexibility  Act 

DAC  88-1.  Items  I.  II.  IV.  VI.  VII.  and  IX 
Through  XV 

Comments  were  not  solicited  with 
respect  to  these  items.  The  Regulatory 
Flexibility  Act  does  not  apply. 

DAC  88-1.  Item  III 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  because  the  program 
primarily  involves  the  engineering  and 
design  of  systems  and  equipment  which 
ordinarily  is  not  accomplished  by  small 
businesses. 

DAC 88-1.  Item  V 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  small  entities 
are  not  usually  involved  with 
Government  prime  contracts  which 
require  PST  or  PSTE  with  a  cost  in 
excess  of  $1  million. 

DAC  88-1.  Item  VIII 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601.  et  seq.  because  deleting  the 
requirement  for  contractors  to  include 
additions  and  deletions  of  military 
property  will  not  require  contractors  to 
modify  existing  reporting  or  recording 
systems. 

D.  Paperwork  Reduction  Act 

DAC  88-1.  Items  I  through  VII.  ami  IX 

Through  XV 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  rules  do  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et  .seq. 

DAC  88-1,  Item  VIII 

On  October  8, 1987,  the  OtTice  of 
Management  and  Budget  approved  a 
paperwork  burden  package  for  434.330 
hours  which  included  a  burden  of  38,000 
hours  for  the  reporting  requirement 
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generated  as  a  result  of  the  final  rule 
published  at  52  FR  39535.  dated  October 
22. 1987  for  DAR  Case  87-28.  The  DAR 
Council  realizes  that  that  estimate  and 
subsequent  approval  was  low.  The 
changes  in  this  final  rule  will  reduce  the 
burden  on  contractors  to  be  more  in  line 
with  the  hours  approved  for  OMB 
Control  Number  0704-0246  on  October  8. 
1987.  Therefore,  a  new  burden  package 
has  not  been  prepared  and  submitted  to 
OMB  for  the;:  review  and  approval. 

List  of  Subjects  in  48  CFR  Parts  201.  215, 
216.  242.  247.  and  253 

Government  procurement. 
Cbarles  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 
Regulator}-  Council 

(Defense  Acquisition  Circular  No-  88-lJ 
November  1. 1988. 

Unless  otherwise  specified,  all  DoD 
FAR  Supplement  and  other  directive 
material  contained  in  this  Defense 
Acquisition  Circular  is  effective 
November  1, 1988. 

This  DAC.  Number  88-1.  is  the  first 
DAC  issued  to  the  1988  edition  of  the 
DoD  FAR  Supplement  (DFARS)  and  will 
be  filed  in  that  edition.  The  1988  edition 
of  the  DFARS  will  be  distributed  on  or 
about  28  October  1988. 

Defense  Acquisition  Circular  (DAC) 
88-1  amends  the  DoD  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  1988  Edition  and  prescribes 
procedures  to  be  followed.  The 
following  is  a  summary  of  the 
amendments  and  procedures. 

Item  1—1988  Edition  of  the  DoO  FAR 
Supplement  (DFARS) 

DAC  #86-16.  Item  I.  referenced 
publication  of  the  1988  edition  of  the 
DFARS.  The  projected  date  for 
distribution  of  the  new  edition  is 
October  28.  1988.  This  DAC  #88-1  is  the 
first  DAC  issued  to  the  new  edition,  and 
replacement  pages  contained  herein 
should  be  filed  with  the  1988  edition. 

Item  11— Deviations  from  the  FAR  and 
the  DFARS 

DFARS  201.403(aj  is  revised  to  delete 
the  requirement  for  written  notice  of 
individual  deviations  to  be  furnished  to 
the  Me.Tibers  of  the  DAR  Council. 

Item  III — Acquisition  Streamlining 

Revisions  are  made  to  DFARS  207, 
210.  and  215  to  add  coverage  to 
implement  DoD  Directive  5000.43. 
Acquisition  Streamlining.  Acquisition 
streamlining  is  any  effort  related  to 
ensuring  that  only  necessary  and  cost- 
effective  requirements  are  included  in 
solicitations  and  contracts.  It  applies  not 
only  to  the  design,  development,  and 


production  of  new  systems,  but  also  to 
modifications  of  existing  systems  that 
involve  the  redesign  of  systems  or 
subsystems.  As  related  clause  is  added 
at  252.210-7005.  A  final  rule  was 
published  in  the  Federal  Register  on 
September  12. 1988  (53  FR  35201). 

Item  IV— Best  and  Final  Offers  (BAFOs) 

DFARS  215.611  is  added  with  respect 
to  Best  and  Final  Offers  (BAFOs).  This 
coverage  imposes  new  restrictions  and 
approvals  for  the  use  of  second  and 
subsequent  BAFOs  and  ensures  that 
multiple  BAFOs  are  only  used  when 
necessary  in  the  acquisition  process  and 
then  under  specific  management 
controls.  A  final  rule  was  published  in 
the  Federal  Register  on  August  26. 1988 
(53  FR  32620). 

Item  V — Production  Special  Tooling  and 
Production  Special  Test  Equipment 
(PST/PSTEI 

Section  810  of  the  1988  DoD 
Authorization  Act  (Pub.  L.  100-180J 
revised  previous  legislative 
requirements  (Pub.  L.  99-500)  regarding 
the  reimbursement  of  defense 
contractors  for  the  costs  of  production 
special  tooling  (PST)  and  production 
special  test  equipment  (PSTE).  While 
Pub.  L.  99-500  had  restricted 
reimbursement  to  no  more  than  50%  of 
the  acquisition  cost  for  PST/PSTE  on  the 
instant  contract.  Pub.  L.  100-180  now 
provides  that  at  least  50%  of  the  total 
amount  negotiated  for  PST/PSTE  will  be 
reimbursed  on  the  instant  contract. 
DFARS  215.873  has  been  revised 
accordingly.  An  interim  rule  with 
request  for  comments  was  published  m 
the  Federal  Register  on  April  5. 1988  (53 
FR  11073).  Comments  were  considered 
in  developing  this  final  rule. 

Item  Vl^Thresholds — Fixed-Price 
Contracts 

The  thresholds  at  DFARS  216.203-4 
(a)  and  (b)  are  increased  from  $5,000  to 
"the  small  purchase  threshold  in  FAR 
Part  13". 

Item  VII — Contractor  Insurance/ 
Pension  Review  (CIPR) 

DFARS  Subpart  242.73  is  added  to 
provide  procedural  guidance  to  DoD 
personnel  for  conducting  a  Contractor 
Insurance/Pension  Review  (CIPR).  The 
new  coverage  includes  responsibilities 
for  scheduling  and  performing  CIPRs 
and  issuing  reports. 

item  VIII^Accountability  for 
Government  Property 

DFARS  245.505-14  is  revised  to 
require  contractors  to  report  only  the 
fiscal  year  ending  and  beginning 
balances  of  military  property.  Additions 


and  deletions  made  during  the  year  are 
no  longer  required. 

Item  IX— Computer-Generated  Standard 
Forms  and  DD  Forms 

DFARS  Subpart  253.1  is  revised  to 
state  that  DoD  contracting  offices  may 
computer-generate  Standard  Forms  and 
DD  Forms  provided  there  is  no  change 
to  the  content  or  sequence  of  the  data 
elements  and  the  form  contains  the  form 
number  and  edition  date. 

Item  X—DAR  Section  XVI— Use  of  DD 
Forms 

It  has  been  determined  not  to  update 
D.AR  Section  XVI.  Accordingly.  DFARS 
253.270  is  deleted. 

Item  XI— DD  Forms  1653  and  1654 
(Transportation) 

DD  Forms  1653  and  1654  have  been 
revised.  The  title  of  DD  Form  1653  has 
been  changed  to  "Transportation  Data 
for  Solicitations",  and  the  form  is 
updated  to  coincide  with  FAR 
terminology  and  to  delete  obsolete 
references.  DD  Form  1654  has  been 
revised  to  provide  for  the  bid  opening  or 
proposal  closing  date,  whether  FMS  is 
involved,  and  buyer's  name  and 
location,  and  the  tariff  authority  from 
which  rales  are  obtained.  User  of  the 
DD  Form  1654  has  been  made  optional. 
DFARS  247.372  and  247.373  are  revised 
to  reflect  these  changes.  Copies  of  the 
revised  forms  are  included  in  this  DAC. 

Note. — Department  of  Defense  Forms  are 
not  published  in  the  Federal  Register  or  the 
Code  of  Federal  Regulations.  A  list 
containing  DD  Form  Numbers  and  Titles 
follows  section  253.270. 

Item  XII— DD  Forms  1921  and  1921-1 

DFARS  215.804-6(b)(2)(i)  prescribes 
the  use  of  DD  Forms  1921  and  1921-1  to 
support  the  SF  1411.  DD  Forms  1921  and 
1921-1  are  added  to  Part  253.  (See  Note 
following  Item  XI  regarding  publication 
of  DD  Forms.) 

Item  XIII— Updated  DD  Forms 

Updated  DD  Forms  375-2  and  1664  are 
included  in  this  DAC  to  replace  former 
editions  of  the  forms.  (See  Note 
following  Item  XI  regarding  publication 
of  DD  Forms.) 

Item  XIV — Editorial  Corrections 

The  following  editorial  corrections  are 
made: 

(a)  DFARS  215.811-78(b)(8){i)  is 
revised  to  change  the  referenced 
paragraph  to  read  (4)  instead  of  (6). 

(b)  DFARS  245.608-70(b).  (c),  (d).  (e), 
and  (f)  are  revised  to  reflect  the  correct 
address  and  organizational  change  for 


the  Defense  Reutilization  and  Marketing 
Service. 

Item  XV— Revisions  to  DFARS  (DAR) 
Supplement  No.  1 

The  changes  made  to  DAR 
Supplement  No  1.  Contractor 
Purchasing  System  Review  (CPSR) 
Program  (DARS  No.  1)  (31  Mar  82).  are 
interim  changes  to  reflect  the  need  for 
prime  contractors  to  conduct  market 
surveys  as  a  means  to  stimulate 
subcontract  competition.  A  complete 
update  of  the  Supplement  is  in  process 

Note, — DAR  Supplement  No.  1  is  not 
codified  in  the  Code  of  Federal  Regulations, 
and  it  is  not  part  of  the  subscription  to  the 
DoD  FAR  Supplement.  It  must  be  purchased 
separately  from  the  Government  Printing 
Office. 

Adoption  of  Amendments 
Therefore  the  DoD  FAR  Supplement  is 
amcndoJ  as  set  forth  below. 

1.  The  authority  for  48  CFR  Parts  201, 
215,  216,  242,  245,  247,  and  253  continuee 
to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5(XX).35.  ana  DoD  FAR  Supplement 
201.301. 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  201.403  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

20 1 .403    Individual  deviations. 

(a)  Except  where  elsewhere 
prohibited,  deviations  from  the  FAR  or 
this  supplement  or  a  Department  of 
Defense  Directive  which  affect  only  one 
contract  or  procurement  may  be  made  or 
authorized  in  accordance  with 
Departmental  procedures.  A  copy  shall 
be  furnished  to:  The  Deputy  Assistant 
Secretary  of  Defense  (Procurement), 
OASD  (P&L)  Attention:  DAR  Council. 
Washington,  DC  20301-3062. 

(b)  *   •  • 

PART  215— CONTRACTING  BY 
NEGOTIATION 

215.611    [Amended] 

3.  Section  215.611  is  amended  by 
substituting  in  the  first  sentence  of 
paragraph  (c)  (S-72)  between  the  word 
"and"  and  the  word  "under"  the  word 
"recorded"  in  lieu  of  the  word 
"documented". 

215.811-78    (Amended] 

4.  Section  215.811-78  is  amended  by 
substituting  in  the  first  sentence  of 
paragraph  (b)(8)  in  the  referenced 
paragraph  in  parentheses  the  number 
"(6)"  in  lieu  of  the  number  "(4)", 


5.  The  interim  rule  published  on  April 
5. 1988  (53  FR  11073)  is  adopted  as  final 
with  the  following  changes: 

6.  Section  215.873  is  revised  to  read  as 
follows: 

215.873  Production  Special  Tooling  and 
Production  Special  Test  Equipment  (PST/ 
PSTE). 

(a)  General.  (1)  Pursuant  to  10  U.SC 
2329,  when  a  contractor,  in  order  to 
perform  a  production  contract,  is 
required  to  acquire  or  fabricate 
production  special  tooling  (PST)  and 
production  special  test  equipment 
(PSTE)  at  a  total  cost  to  a  contractor  of 
$1  million  or  more,  the  contracting 
officer  shall  comply  with  the  procedures 
in  paragraph  (c)  below,  unless  one  of  the 
exceptions  in  paragraph  (d)  below 
applies. 

(2)  When  a  contractor,  in  order  to 
perform  a  production  contrai:;,  is 
required  to  acquire  or  fabricate  PST  and 
PSTE  at  a  total  cost  to  the  contractor  of 
less  than  $1  million,  the  instant  contract 
will  generally  provide  for  full  payment. 

(b)  Definitions.  (1)  "Production  special 
tooling"  and  "production  special  test 
equipment",  as  used  in  this  subpart,  are 
those  subsets  of  "special  tooling"  and 
"special  test  equipment"  (as  defined  in 
FAR  45.101)  that  support  production 
rates  and  quantities. 

(2)  "Maximum  am.ount",  as  used  in 
this  subpart,  means  the  total  amount  to 
be  paid  to  the  contractor  on  the  instant 
and  any  future  contracts  as  a  direct  cost 
for  the  PST  and  PSTE  to  be  acquired  or 
fabricated  to  perform  the  instant 
contract  as  negotiated  with  the 
contractor.  The  total  amount  can  be  a 
specific  dollar  amount  or  dollar  ceiling 

(c)  Procedures.  (1)  When  the  criteria 
specified  in  paragraph  (a)  above  apply, 
the  contract  shall  include  a  special 
provision  negotiated  between  the 
contractor  and  the  Government,  which 
specifies,  as  a  minimum,  the  following: 

(i)  A  listing  of.  or  reference  to  a  listing 
of.  the  PST  and  PSTE  which  the 
contractor  will  acquire  or  fabricate  to 
perform  the  contract: 

(ii)  The  maximum  amount  the 
contractor  may  be  paid  on  the  instant 
and  future  contracts  for  the  PST  end 
PSTE; 

(iii)  The  amount  to  be  paid  to  the 
contractor  on  the  instant  contract  for  the 
PST  and  PSTE  being  acquired  or 
fabricated; 

(iv)  An  a.mortization  schedule  for  the 
payment,  subject  to  availability  of 
funds,  of  the  balance  of  the  amount 
specified  in  paragraph  (c)(l)(ii)  above; 

(v)  That,  in  the  event  the  contract  or 
program  is  terminated  before  the 
maximum  amount  specified  for  the  PST 
and  PSTE  has  been  paid,  for  reasons 


other  than  the  contractor's  failure  to 
perform,  the  contractor  shall  be  paid  the  • 
balance  of  the  maximum  amount,  or  the 
actual  direct  costs  incurred,  whichever 
is  less,  subject  to  the  availability  of 
funds; 

(vi)  Thai  costs  Incurred  by  the 
contractor  for  the  acquisition  and 
fabrication  of  the  PST  and  PSTE  shall  be 
treated  as  direct  changes  under  the 
instant  and  future  contracts.  If  the 
instant  contract  does  not  provide  foi 
payment  of  the  maximum  amount  in 
paragraph  (c)(l)(ii)  above,  the  balance  of 
these  costs  shall  not  be  shifted,  assigned 
to  other  programs,  or  charged  to  indirect 
cost  pools, 

(vii)  The  respective  parties'  rights  to 
Utle. 

(2)  Where  it  is  anticipated  that  future 
contracts  will  be  awarded  to  the  same 
contractor  for  the  same  or  similar  items 
for  which  the  contractor  will  be  able  to 
use  the  PST  and  PSTE,  the  instant 
contract  will  provide  for  payment  of  at 
least  50  percent  of  the  maximum  amount 
specified  for  the  PST  and  PSTE,  except 
when  the  Head  of  the  Agency 
determines,  in  advance  of  contract 
award,  that  the  use  of  a  percentage  less 
than  50  percent  is  in  the  best  interests  of 
the  Government  and  the  use  of  that 
lower  percentage  will  not  cause  an 
undue  financial  burden  on  the 
contractor. 

(3)  Whenever  it  is  anticipated  that  no 
future  contracts  will  be  awarded  as 
provided  in  paragraph  (c)(2)  above,  the 
instant  contract  will  provide  for  full 
payment  of  the  maximum  amount 
specified  for  the  PST  and  PSTE. 

(4)  When  a  contract  does  not  provide 
for  payment  of  the  maximum  amount 
specified  for  the  PST  and  PSTE  under 
the  instant  contract  and  an  amortization 
schedule  is  established  in  accordance 
with  paragraph  (c)(l)(iv)  above,  the 
contracting  officer  shall  make  the 
following  adjustments  for  calculating 
profit  objectives  and  facilities  capital 
cost  of  money  on  the  instant  and  future 
contracts: 

(i)  The  contracting  officer  shall 
separately  calculate  a  cost  of  money 
amount  for  the  unamortized  portion  of 
PST  and  PSTE  costs  by  multiplying  the 
unamortized  portion  of  the  PST  and 
PSTE  costs  by  the  current  cost  of  money 
rate  by  the  period  of  time  (years  or 
portions  thereof)  until  the  next  contract 
is  awarded  for  which  charges  for  the 
PST  and  PSTE  will  be  reimbursed.  This 
cost  of  money  amount  computed  above 
shall  be  included  in  the  price  of  the 
instant  contract.  When  the  weighted 
guidelines  method  is  used,  this  amount 
shall  not  be  included  on  the  DD  Form 
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1861.  but  will  be  added  to  Line  32  of  the 
DD  Form  1547. 

(ii)  When  establishing  a  profit 
objective  using  DFARS  Subpart  215.9, 
only  those  PST  and  PSTE  costs  being 
priced  for  payment  under  the  instant 
contract  action  will  be  profit-bearing  on 
that  contract.  These  costs  shall  be 
included  as  part  of  the  cost  base  for 
performance  risk  and  contract  type  risk 
(including  working  capital  adjustment). 
The  unamortized  balance  of  the  PST  and 
PSTE  costs  shall  not  be  profit-bearing  on 
the  instant  contract,  nor  shall  they  be 
included  in  the  facilities  capital 
employed  base. 

(iii)  For  future  contract  actions  on 
which  the  unamortized  balance  of  the 
PST  and  PSTE  costs  (or  portions  thereof) 
will  be  paid  thereunder,  cost  of  money 
and  profit  shall  be  calculated  in 
accordance  with  the  procedures  of 
paragraphs  (c)(4)  (i)  and  (ii)  above. 

(d)  Exceptions.  The  procedures  set 
forth  in  paragraph  (c)  above  do  not 
apply  to  contracts: 

(1)  Where  the  PST  and  PSTE  will  be 
used  by  the  contractor  solely  for  final 
production  acceptance  testing; 

(2)  Awarded  as  a  result  of  sealed 
bidding  procedures  contained  in  FAR 
Part  14: 

(3)  Where  prices  are,  or  are  based  on. 
established  catalog  or  established 
market  prices  of  commercial  items  sold 
in  substantial  quantities  to  the  general 
public:  or 

(4)  Where  price  is  set  by  law  or 
regulation. 

PART  216— TYPES  OF  CONTRACTS 

216.203-4    [Amended] 

7.  Section  216.203-4  is  amended  by 
substituting  in  paragraph  (a)  and  in 
paragraph  (b)  the  words  "the  small 
purchase  threshold  in  FAR  Part  13"  in 
lieu  of  the  dollar  figure  "$5,000"  in  both 
places. 

PART  242— CONTRACT 
ADMINISTRATION 

8.  A  new  subpart  242.73  is  added  to 
read  as  follows: 

Subpart  242.73 — Contract  Insurance/ 
Pension  Review  (CIPR) 

Sees 

242.7300  Objective. 

242.7301  Requirements. 

242.7302  Responsibilities. 

Subpart  242.73 — Contract  insurance/ 
Pension  Review  (CIPR) 

242.7300    Objective. 

(a)  This  subpart  sets  forth  the 
requirements  for  conducting  a 
Contractor  Insurance/Pension  Review 
(CIPR).  A  CIPR  is  an  in-death  evaluation 


of  a  contractor's  insurance  program, 
pension  plan(s),  other  deferred 
compensation  plans,  and  related 
policies,  procedures,  practices,  and 
costs.  The  Defense  Logistics  Agency 
(DLA)  is  the  designated  Department  of 
Defense  Executive  Agency  for  CIPRs. 
The  Administrative  Contracting  Officer 
(ACO)  is  responsible  for  determining  the 
reasonableness  of  insurance/pension 
costs  to  be  considered  on  government 
contracts.  Insurance/Pension  Specialists 
(I/PSs)  assigned  to  certain  DLA  Defense 
Contract  Administration  Services 
Regions  (DCASRs)  are  responsible  for 
assisting  contracting  officers  in  making 
these  determinations  by  conducting 
CIPRs. 

(b)  The  CIPR  should  be  the  only 
formal  review  of  a  contractor's 
insurance/pension  program,  except  for 
periodic  tests  of  the  system  performed 
by  contract  administration  and  DCAA, 
or  any  special  reviews  which  the  ACO 
may  initiate.  If  any  organization 
believes  that  additional  reviews  of  the 
contractor's  insurance/pension  program 
should  be  performed,  that  request 
should  be  conveyed  to  the  ACO.  The 
ACO  should  perform  the  review  as  part 
of  an  ACO-initiated  special  review,  or,  if 
possible,  as  part  of  the  CIPR  if  one  is 
scheduled  to  be  conducted  in  the  near 
future. 

242.7301    Requirements. 

(a)  Initial  and  biennial  CIPRs  will  be 
performed  at  contractor  locations  that 
have  actual  or  anticipated  annual  sales 
to  the  Government  of  $10  million  or 
more  on  negotiated  prime  contracts, 
contract  modifications,  and 
subcontracts  under  Government  prime 
contracts.  However,  it  may  be 
appropriate  to  conduct  CIPRs  on  a  more 
or  less  frequent  basis  under  certain 
circumstances,  e.g.,  prior  to  a  major 
contract  award,  in  conjunction  with  in- 
depth  overhead  reviews  or  subsequent 
to  mergers  or  divestitures. 

(b)  Special  reviews  may  be  performed 
on  selected  insurance  and  pension 
elements  at  those  contractors  that  do 
not  meet  the  criteria  for  an  initial 
review,  but  where  significant  problems 
have  been  identified.  Also,  these 
reviews  may  be  performed  to  follow-up 
contractor  implementation  of 
recommendations  from  prior  reviews 
and  to  verify  Government  recovery  of 
credits. 

(c)  During  the  period  of  time  between 
team  reviews,  the  Government  may 
perform  any  additional  review 
necessary  to  establish  the  validity  of 
Government  costs. 

242.7302    Responsibilities. 

(a)  The  ACO  is  responsible  for: 


(1)  Determining  the  need  for  a  CIPR  in 
accordance  with  sections  242.7300  and 
242.7301. 

(2)  Requesting  and  scheduling  the 
reviews  with  the  appropriate  DLA 
activity. 

(3)  Notifying  the  contractor  of  the 
proposed  date,  purpose  of  the  CIPR,  and 
obtaining  from  the  contractor 
information  needed  by  the  I/PS. 

(4)  Advising  the  contractor  of  the 
results  of  the  CIPR  after  receipt  of  the 
approved  CIPR  report. 

(5)  Providing  other  interested 
contracting  officers  copies  of  letters  to 
the  contractor  or  reports  detailing  the 
results  of  the  CIPR. 

(6)  Advising  the  contractor  that  any 
significant  changes  in  insurance/ 
pension  plans  must  be  submitted  to  the 
ACO  for  review  and  acceptance  prior  to 
making  the  changes. 

(7)  Assuring  adequate  follow-up  on  all 
CIPR  recommendations. 

(b)  DLA  is  responsible  for: 

(1)  Preparing  and  maintaining  the 
schedule  of  CIPRs  to  be  performed 
during  the  next  12  months  and  providing 
the  Military  Departments  and  DCAA  a 
copy  of  the  schedule. 

(2)  Heading  the  team  that  conducts 
the  review. 

(3)  Reviewing  the  documentation  and 
ensuring  that  documentation  (e.g.,  CIPR 
work  papers  and  files)  is  complete. 

(4)  Reviewing  and  approving  all  CIPR 
reports. 

(5)  Preparing  and  distributing  the  final 
CIPR  reports.  In  the  event  there  is  a 
discrepancy  between  the  audit  report 
and  the  draft  CIPR  report,  every  effort 
will  be  made  to  resolve  such 
discrepancy  before  a  final  CIPR  report  is 
issued  to  the  contracting  officer. 

(6)  Providing  the  final  audit  report  as 
an  attachment  to  the  CIPR  report. 

(7)  Preparing  the  draft  letter  for  the 
contracting  officer's  use  in  notifying  the 
contractor  of  CIPR  results. 

(8)  Advising  the  ACO  and  other 
DCASRs  or  Military  Department 
representatives  concerning  any 
insurance/pension  matters  when 
requested. 

(c)  The  Defense  Contract  Audit 
Agency  (DCAA)  is  responsible  for: 

(1)  Participating  as  a  member  of  the 
CIPR  team. 

(2)  Submitting  information  and  advice 
to  the  team  based  on  DCAA's  analysis 
of  the  contractor's  books,  accounting 
records  and  procedures  or  other  related 
data. 

(3)  Issuing  an  audit  report  to  the  CIPR 
Team  Captain  for  incorporation  into  the 
final  CIPR  report. 


PART  245— GOVERNMENT  PROPERTY 

245.505-14    (Amended] 

9.  Section  245.505-14  is  amended  by 
removing  paragraph  (d)(3)(vii):  and  by 
substituting  at  the  end  of  paragraph 
(a)(3)(vi)  a  period  in  Iiimj  of  a  semi-colon 

245.607-72    [Amended] 

10.  Section  245.607-72  is  amended  by 
substituting  in  paragraph  (e)  the  address 
"Defense  Reutilization  and  Marketing 
Service.  ATTN:  DRMS-OCR.  74  N. 
Washington  Avenue.  Battle  Creek, 
Michigan  49017-3092"  in  lieu  of  the 
address  "Defense  Property  Disposal 
Service.  DPDS-R,  Federal  Center,  Battle 
Creek.  Michigan  49016". 

245.608-70    [Amended] 

11.  Section  245.60a-70  is  amended  by 
substituting  at  the  end  of  paragraph  [bj 
before  the  word  "and  "  the  words 
"Region— Battle  Creek  (DRMR-Battle 
Creek) '  in  lieu  of  the  words  "Region- 
Memphis  (DRMR-Memphis";  by 
substituting  at  the  beginning  of 
paragraph  (c)  the  words  "DRMR-Battle 
Creek'  in  lieu  of  the  words  'DRMR- 
Memphis";  by  substituting  at  the 
beginning  of  the  third  sentence  of 
paragraph  (d)  the  words  "DRMR-Battle 
Creek"  in  lieu  of  the  words  "DRMR- 
Memphis":  by  substituting  at  the 
beginning  of  paragraph  (e)  the  words 
"DRMR-Battle  Creek  "  in  lieu  or  "DRMR- 
Memphis";  by  substituting  in  the  second 
and  third  sentences  of  paragraph  (e)  the 
words  "DRMR-Battle  Creek"  in  lieu  of 
the  words  "DRMR-Memphis"  in  both 
places;  and  by  substituting  in  paragraph 
(f)  the  words  "DRMR-Battle  Creek"  in 
lieu  of  the  words  "DRMR-Memphis". 

245.6iiO-1    [Amended] 

12.  Section  245.610-1  is  amended  by 
substituting  in  the  second  sentence  of 
paragraph  (a)(l){viii)  the  address 
"Defense  Reutilization  and  Marketing 
Service.  ATFN:  DRMS-OCR,  74  N. 
Washington  Avenue.  Battle  Creek, 
Michigan  49017-30*12"  in  lieu  of  the 


address  "Defense  Property  Disposal 
Service  (DPDS-R),  Federal  Center, 
Battle  Creek.  Michigan  49016." 

PART  247— TRANSPORTATION 

247.372  [Amended) 

13.  Section  247.372  is  amended  by 
changing  the  title  to  read  "DD  Form  1653 
()UN  88).  Transportation  Data  for 
Solicitations"  in  lieu  of  "DD  Form  1653 
(1  MAR  68),  Transportation  Data  for 
IFBs  and  RFPs." 

247.373  [Amended] 

14.  Section  247.373  is  amended  by 
changing  the  date  in  the  title  to  read 
"(lUL  88)  ■  in  lieu  of  "(1  MAR  na)";  by 
substituting  in  the  first  sentence  the 
word  "allows"  in  lieu  of  the  word 
"permits":  and  by  adding  a  sentence  at 
the  end  of  the  section  to  read:  "Use  of 
the  DD  Form  is  optional." 

PART  253— FORMS 

253.105    [Added] 

15.  Section  253.105  is  added  to  subpart 
253.1  to  read  as  foUow's: 

253.105    Computer  preparation. 

The  Department  of  Defense  has 
notified  the  FAR  Secretariat  that  it  will 
computer-generate  the  standard  and 
optional  forms  prescribed  by  the  FAR 
Accordingly,  contracting  offices  in  the 
Department  of  Defense  are  not  required 
to  provide  further  notice  to  the  FAR 
Secretariat. 

253.170    [Amended] 

16.  Section  253.170  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read-  "Contracting  offices 
may  computer-generate  DD  Forms 
provided  there  is  no  change  to  the 
content  or  sequence  of  the  data 
elements  and  the  form  carries  the  DD 
Form  number  and  edition  date." 

253.270    [Removed] 

17.  Section  2.53.270  is  removed 


18.  The  list  of  forms  following  section 
253.204-70  is  amended  by  removing  from 
the  title  of  the  form  under  the  listing 
"253.303-7O-DD-375-2"  after  the  word 
"Delivery"  the  words  "(Flash  Notice) '; 
by  substituting  in  the  title  of  the  form 
under  the  listing  ••253.303-70-DE>-1653'' 
the  word  "Solicitation"  in  lieu  of  the 
words  "IFBs  and  RFPs' :  and  by  adding 
between  the  listing  "253.3G3-76-DI>- 
1861  DD  Form  1861:  Contract  Facilities 
Capital  Cost  of  Money"  and  the  listing 
•'253.303-70-DD-2025  DD  Form  2025: 
Packaging  Change  Recommendation/ 
Approval "  the  following  listings: 

"253.303-70-DD-1921  DD  Form  1921; 
Cost  Data  Summary  Report",  •"253.303- 
70-DD-1921-1  DD  Form  1921-1: 
Functional  Cost-Hour  Report  (page  IJ", 
and  "■253.303-7O-DD-1921-1  Functional 
Cost-Hour  Report  (page  2)". 

19.  DAR  Supplement  No.  1  is  amended 
as  follows: 

51-102    Definitions 

(a)  Section  Sl-102.13  is  added  to  read 
as  follows:  Sl-102.13  Market  Surxey  is 
defined  at  FAR  7.101. 

S1-307    Selecting  tbe  source. 

(b)  Section  Sl-307.1  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

Sl-307.1    Source  selectJoa 

lb)*-  • 

(5)  Other  Sources  of  Information. 
Market  Survey  is  an  ongoing  process  of 
investigating  the  market  in  order  to 
obtain  available  qualified  sources  in  the 
market  place.  Market  surveys  may  be 
eppropriate  for  competitive  as  well  as 
for  noncompetitive  procurements.  The 
following  are  some  resources  through 
which  contractors  might  locate  potential 
suppliers; 
•         •         •         *        • 
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ThiS  secSon  of  the  FEDERAL  REGISTER 
coniains  notices  to  t^e  pubi'c  of  the 
proocsfKJ   issuance  of   rules  and 
regulations    The  pu.'pose   of   ttiese   notices 
is   to  give  interested   persons   an 
opportuni'y  to  participate  in  the  rule 
making   pnor   to   the   adopt.on  of  the   final 
rjlc?s 


DEPARTMENT  OF  TRANSPORTATION 

FeJeral  Aviation  Adnriinistration 

14CFRPart39 

I  Docket  No.  83-NM-13a-AO| 

Airworthiness  Directives:  Boeing 
Mcdel  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(M'RM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AL)).  applir;ible 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require 
inspection  of  the  fuselage  between  body 
Station  (BS)  940  and  B3  1000  body  crown 
crease  beam  and  the  intercoastal 
structure,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  reports  of  body 
crease  beam  web  and/or  outer  tee  chord 
cracks  between  BS  940  and  BS  1000, 
between  stringers  8  left  and  rishl.  The 
cracking  is  attributed  to  cyclic  loading. 
This  condition,  if  not  corrected,  could 
cause  in-P.ight  airplane  depressurization 
and  inability  to  nuslain  fail-safe  loads. 

DATE:  Comments  must  be  received  no 
later  than  January  13,  1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
130-.\D.  17900  Pacific  Highway  South, 
C-639e6.  Seattle.  Washington  98168.  The 
applicible  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dan  R.  Bui.  Airframe  Branch,  ANM- 
liOS;  telephone  [20«)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  93168 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Intereslcjd  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  n  'f  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposas!  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-130-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  manufacturer  has  notified  the 
FAA  of  reports  of  cracks  in  the  body 
crease  beam  web  and/or  outer  tee  chord 
between  body  station  (BS)  940  and  BS 
1000  on  Model  747  airplanes. 
Approximately  22  cracks  up  to  3  inches 
long  were  found  on  11  airplanes.  The 
cracking  is  attributed  to  cyclic  loading. 
Failure  to  detect  and  repair  cracking  in 
the  crease  beam,  and  possible  resultant 
adjacent  frame  and  skin  cracking,  could 
cause  in-flight  airplane  depressurization 
and  inability  to  sustain  fail-safe  loads. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2297. 
dated  June  30, 1988,  which  defines  the 
specific  inspection  procedures  to  be 


used  to  check  for  cracks  in  the  body 
crease  beam  web  and  outer  tee  chord 
between  BS  940  and  BS  1000,  from 
stringer  S-€L  to  stringer  S-8R,  on  certain 
Boeing  Model  747  airplanes.  A 
modification  is  also  described  in  the 
service  bulletin,  which  consists  of 
verifying  that  the  crown  crt  ase  beam, 
interi^oastals.  and  adjacent  fran  es, 
stringers,  and  skin  from  BS  940  to  BS 
IfXX)  are  free  of  cracks,  and  reinforcing 
the  beam-to-frame  and  skin  comccfions 
with  new  channels,  angles,  and  fillers. 
The  inspections  continue  after 
modification,  but  the  initial  inspection 
would  not  be  required  until  lO.tKW 
landings  after  modification. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  and  AD  is  proposed 
which  would  require  inspection  and 
repair,  if  necessary,  of  certain  Boeing 
747  series  airplanes,  in  accordance  with 
the  service  bulletin  previously 
mentioned. 

There  are  aproximately  700  Model  747 
series  airplanes  affected  in  the 
worldwide  fleet.  It  is  estimated  that  260 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  16  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $166,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  level  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 


any,  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  39.13)  as  follows; 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series  airplanes 
listed  in  Boeing  Service  Bulletin  747-53- 
2297.  dated  June  30. 1988.  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  depressurization  as  a  result  of 
failure  of  the  crease  beam  and  resultant 
adjacent  frame  failure,  accomplish  the 
following: 

A.  For  airplanes  not  modified  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2297,  dated  June  30, 1988.  or  Boeing 
Service  Bulletin  747-53-2244,  dated 
September  20, 1985: 

1.  Perform  detailed  visual  and  penetrant 
inspections  of  the  body  crown  crease  beam 
for  cracks,  from  BS  940  to  BS  1000  and  from 
stringers  S-SL  to  S-8R,  at  the  times  specified 
in  the  table  below,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2297,  dated  June  30. 
1988.  In  addition,  perform  a  detailed  visual 
inspection  for  cracks  in  all  adjacent 
intercostals.  stringers,  and  skins  in  the  same 
area,  in  accordance  with  the  aforementioned 
service  bulletin. 


For  unmodified 

airplanes: 
Accumulated 

Initial  compliance  period  »or 

lartdings  as  o( 

paragrapti  A.  of  ttvs  AO 

effective  date  of 

AD 

13.000  or  more 

Wittiin  1.000  landings  after  the 

effective  date  of  this  AD. 

Between  7.500 

Within  2,500  landings  after  the 

end  13,000. 

effective  date  of  this  AD,  but 

not  to  exceed   14,000  total 

landings  on  the  airplane. 

7.500  or  less 

Pnor  to  accumwlalion  oi  10,000 

landings. 

2.  If  no  cracks  are  found,  repeat  the 
detailed  visual  and  penetrant  inspections 
required  by  paragraph  A.l^  above,  at 
intervals  not  to  exceed  6,000  landings. 

3.  If  cracks  are  found,  repair  in  accordance 
with  an  FAA-approved  procedure  prior  to 
further  flight,  except  as  noted  in  paragraph 
A.4.  below. 


4.  Repair  of  cracks  less  than  1.5  inches:  If 
there  are  no  more  than  three  cracks  in  the 
web  and  no  more  than  three  cracks  in  any 
one  flange  of  the  outer  tee  chord,  repair  of  the 
crease  beam  crack  may  be  deferred  for  up  to 
1,500  landings  by  stop-drilling  crack  ends  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2297,  dated  June  30, 1988,  and  repeating 
the  detailed  visual  and  penetrant  inspection 
required  by  paragraph  A.I..  above,  at 
intervals  not  to  exceed  250  landings  until 
repair  in  accordance  with  paragraph  A.3., 
above,  is  accomplished. 

5.  Prior  to  the  accumulation  of  6.000 
landings  after  a  repair  and  thereafter  at 
intervals  not  to  exceed  6.000  landings, 
perform  the  detailed  visual  and  penetrant 
inspections  for  cracks  required  by  paragraph 
A.,  above,  including  any  crease  beam  area 
where  cracks  were  found.  Before  further 
flight  repair  any  additional  cracks  found,  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Region. 

B.  For  airplanes  that  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2297,  dated  June  30, 196a  or  Boeing 
Service  Bulletin  747-53-2244,  dated 
September  20, 1985;  Prior  to  the  accumulation 
of  10,000  landings  after  the  modification,  or 
within  the  next  500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to 
exceed  6,000  landings,  perform  the  body 
crown  crease  tteam  detailed  visual  and 
penetrant  inspections  for  cracks  as  required 
by  paragraph  A.,  above.  If  cracks  are  found. 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 


BEST  COPY  AVAILABLE 


Issuedjn  Seattle,  Washington,  on 
November  4, 1988. 
Leroy  A.  Keith, 

Manager,  Transport  Aijplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  88-26621  Filed  11-14-88;  3:56  pm) 
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14  CFR  Part  39 

IDocket  No.  a8-NM-153-ADl 

Airworttiiness  Directives:  Boeing 
Model  767  Serfes  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  which  would  require 
modification  of  the  off-wing  escape  slide 
compartment  door  latching  mechanism 
by  replacing  the  hook  in  the  integrator 
assembly.  TTiis  proposal  is  prompted  by 
reports  of  tlie  off-wing  escape  slide 
deploying  in  flight.  In  two  of  the  these 
incidents  the  off-wing  slide  hit  the 
stabilizer  and  elevator  which  may  affect 
airplane  controllability.  Additionally,  in 
this  situation  this  escape  slide  would  not 
be  available  in  the  event  of  an 
emergency  evacuation. 

DATE:  Comments  must  be  received  no 
later  than  January  9. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  AN'M-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
153-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Ceitification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  S.  Young,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1929. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
conunents  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availabilit>'  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-153-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  Boeing  Niodel  767  off-wing  escape 
slides  are  installed  in  a  compartment  in 
the  wing-to-body  fairing.  Normally, 
when  an  overwing  exit  is  opened,  the 
escape  slide  is  deployed  from  the 
compartment  and  inflates  to  provide  an 
escape  route  from  the  wing  to  the 
ground. 

The  off-wing  escape  slide 
compartment  door  latching  mechanism 
consists  primarily  of  the  latch  train, 
system  integrator,  and  latch  opening 
actuaLgr.  When  the  overwing  exist  is 
opened,  the  actuator  pulls  on  the  latch 
train  through  the  system  integrator  and 
unlatches  the  compartment  door.  The 
latch  train  consists  of  four  latches  to 
hold  the  compartment  door  closed  and 
associated  connecting  hardware.  When 
the  actuator  fires,  the  system  integrator 
opens  the  latches  and  initiates  the  door 
opening/snubbing  actuators.  The  system 
integrator  also  provides  a  means  of 
manually  opening  the  compartment  for 
maintenance.  The  integrator,  when 
properly  rigged,  will  prevent  the  latches 
from  opening  inadvertently  by  means  of 
a  hook. 

There  have  been  several  incidents  of 
the  off-wing  escape  slide  inadvertently 
deploying  in  fiight  due  to  an  incorrectly 


rigged  nut  on  the  door  opening  actuator, 
which  prevents  the  system  integrator 
hook  from  properly  engaging.  The  close 
rigging  tolerance  on  the  actuator  nut 
leaves  the  system  susceptible  to  mis- 
rigging.  If  the  integrator  hook  is  not 
engaged,  the  latches  may  vibrate  open 
in  flight  and  escape  slide  compartment 
will  open,  deploying  the  escape  slide. 
The  escape  slide  then  inflates  and  tears 
loose  from  the  airplane.  In  one  incident, 
the  off-wing  slide  damaged  the  inboard 
flap  and  the  elevator,  and  in  another 
incident,  the  slide  hit  and  slightly 
damaged  the  fuselage  and  stabilizer. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
25A0104.  Revision  1,  dated  September 
29, 1988.  which  contains  instructions  for 
replacement  of  the  integrator  hook  and 
instructions  for  rigging  the  system.  The 
new  hook  will  make  the  system  less 
susceptible  to  mis-rigging  and  the  new 
rigging  instructions  will  assure  proper 
installation  of  the  actuator.  Those 
airplanes  listed  in  Group  2  and  those  in 
Group  1  with  Boeing  Service  Bulletin 
767-25-0051  incorporated  would  be 
required  to  have  the  integrator  hook 
replaced.  The  optional  integrator 
assembly  rework  is  not  required. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AID  is  proposed 
which  would  require  replacement  of  the 
integrator  hook  and  rigging  of  the  escape 
sUde  system  in  accordance  with  the 
service  bulletin  previously  mentioned. 

There  are  approximately  150  Model 
767  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  60  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $24,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  it  is 


further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  767  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97^M9, 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

§39.13    [Amended] 

Boeing:  Applies  to  all  Model  767  series 
airplanes,  identified  in  Boeing  Alert 
Service  Bulletin  767-25A0104,  Revision  1. 
dated  September  29. 1988,  certificated  in 
any  category.  Compliance  required 
within  6  months  after  the  effective  date 
of  this  AD.  unless  previously 
accomplished. 
To  ensure  that  the  off-wing  escape  slide 

does  not  inadvertently  deploy  due  to  a 

disengaged  integrator  hook,  accomplish  the 

following: 

A.  Replace  the  integrator  hook  and  rig  the 
escape  slide  system,  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-25A0104. 
Revision  1,  dated  September  29. 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seatde  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
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Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on 
November  1. 198S. 

Leroy  A.  Keith, 

Sfananfir.  Transport  Airplane  Dimctorule. 
Airvrnft  Certification  Service. 

[FR  Uoc.  88-26533  Filed  11-16-88;  8:45  am) 
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14  CFR  Part  39 

[Docket  Na  88-NM-149-AD] 

Airworthiness  Directives:  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  appliciible 
to  certain  Boeing  Model  737  series 
airplanes,  which  would  require 
inspection  and  replacement,  if 
necessary,  of  roller  fittings  used  on  flight 
attendant  seats.  This  proposal  is 
prompted  by  reports  of  fatigue  cracks 
discovered  in  one  of  the  affected  seats 
during  an  accident  investigation.  Fatigue 
cracks  in  the  seat  pan  roller  can  result  in 
seat  failure  in  emergency  landing 
conditions  and  injury  to  the  occupant, 
and  potentially  rendering  the  adjacent 
exit  unusable. 

DATE:  Comments  must  be  received  no 
later  than  January  10. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-N'M- 
149-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Trans  Aero  Industries. 
Inc..  502  North  Oak  Street.  Inglewood, 
California  90302-2942,  and  from  Boeing 
Commercial  Airplanes,  P.O.  Box  3707. 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  179U0 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  F/\A.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

\ir.  )eff  Gardlin,  Airframe  Branch. 

ANM-120S:  telephone  (206)  431-1932. 

Miiilirig  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South.  C-63966,  Seattle.  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  data 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/pubUc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket, 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  8&-NM-149-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

During  the  accident  investigation 
following  an  accident  in  which  a  Boeing 
Model  737  airplane  overran  the  runway 
during  landing,  it  was  discovered  that 
the  seat  pan  roller  fitting  on  one  of  the 
flight  attendant  seats  had  evidence  of 
fatigue.  The  seat  had  failed  in  the 
accident  after  experiencing  very  high 
loads. 

The  flight  attendant  seat  is  a  fold- 
down  retractable  type  that  is  spring- 
loaded  to  the  stowed  position  when  not 
occupied.  The  roller  fitting  guides  the 
retraction  motion.  If  the  roller  fitting 
fails,  the  seat  could  pivot  downward 
■ind  cause  injury  to  the  occupant.  In 
addition,  if  the  seat  fails  in  the  down 
position,  it  may  not  be  possible  to 
retract  the  seat.  Since  some  seats  are 
positioned  near  floor  level  exists,  such 
that  seat  retraction  is  necessary  to  open 
the  exist,  failure  of  the  roller  fitting 


could  result  in  an  exist  being 
unavailable  in  an  emergency. 

The  NTSB  has  issued  Safety 
Recommendation  A-87-109  to 
recommend  that  the  FAA  issue  an 
airworthiness  directive  to  require  a  one- 
time inspection  of  the  affected  seat  pan 
roller  assembly. 

The  FAA  has  attempted  to  obtain 
information  regarding  the  status  of  in- 
service  flight  attendant  seats,  but  has 
been  unable  to  obtain  sufficient 
information  to  determine  that  a  fleet- 
wide  problem  does  not  exist  In 
addition,  the  seat  manufacturer  has 
issued  Trans  Aero  Service  Bulletin  No. 
113.  dated  May  11, 1988.  advising 
operators  of  the  potential  fatigue 
problem  and  describing  an  inspection  to 
determine  if  fatigue  is  present.  However, 
the  manufacturer  has  been  unable  to 
obtain  meaningful  feedback  from 
operators  as  to  whether  or  not  they  are 
accomplishing  the  inspection 
recommended  in  the  service  bulletin- 
Due  to  the  potential  hazards  if  the 
roller  fitting  fails,  and  in  the  absence  of 
sufficient  data  to  show  that  a  fleet-wide 
fatigue  problem  is  not  present,  the  FAA 
has  determined  that  an  airworthiness 
directive  is  warranted,  requiring 
inspection  and  replacement,  if 
necessary,  of  Trans  Aero  seat  pan  roller 
assembly,  part  number  (P/N)  90862-3 
and  -4. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  repetitive 
inspections  of  seat  pan  rollers  fittings 
for  evidence  of  fatigue  in  accordance 
with  Trans  Aero  Service  Bulletin  No. 
113.  dated  May  11, 1988.  The  AD  would 
also  require  replacement  of  the  fitting  if 
fatigue  is  present.  In  addition,  a 
requirement  to  report  the  results  of  the 
inspections  would  be  included. 

There  are  approximately  1,600  Model 
737  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  600  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $24,000. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  thn  slates,  on  the  relationship 


46464  Federal  Register  /  Vol.  53.  No.  222  /  Thursday.  November  17.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  222  /  Thursday,  November  17.  1988  /  Proposed  Rules 


46465 


between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

.'\ccordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13,=i4(a).  1421  and  1423. 
49  use.  l66{g)  (Revised  Pub.  L.  97-449. 
lanuary  12. 1963):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

§39.13    [Amendedl 

Boeing:  Applies  to  Model  737  series 

airplanes,  equipped  with  flight  attendant 
seats.  Trans  Aero  part  number  (P/N) 
90835,  certificated  in  any  category. 
Compliance  required  as  indicated. 
To  prevent  possible  failure  of  flight 

attendant  seats,  accomplish  the  following: 

A.  Within  the  next  12  months  after  the 
effective  date  of  this  amendment,  unless 
previously  accomplished  within  6  months 
prior  to  the  effective  date  of  this  amendment, 
inspect  the  P/N  990862-3  and  -4  seat  pan 
roller  fittings  for  evidence  of  fatigue  and/or 
deformation,  in  accordance  with  Trans  Aero 
Service  Bulletin  No.  113.  dated  May  11, 1988. 
Repeat  the  inspection  at  intervals  not  to 
exceed  18  months. 

B.  If  evidence  of  fatigue  or  deformation  is 
found,  prior  to  further  flight,  replace  the  seat 
pan  roller  fitting  with  an  airworthy  part. 


Inspect  the  new  fitting,  in  accordance  with 
paragrah  A.,  above,  at  intervals  not  to  exceed 
18  months. 

C.  Within  10  days  after  completion  of  the 
inspection  required  by  paragraph  A.,  above, 
submit  a  report  of  findings,  positive  or 
negative,  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-6e966,  Seattle,  Washington  98168 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l;e  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note.  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  perm.its  may  be  issued  in 
accordance  with  FAR  21.197  a"nd  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Trans  Aero  Industries,  Inc  . 
502  North  Oak  Street,  Inglewood, 
California  98302-2942,  or  to  Boeing 
Commercial  Airplanes,  P.O.  Box  3707, 
Seattle.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on 
November  2, 1988. 
Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate- 
Aircraft  Certification  Ser\-ice. 
[FR  Doc.  88-26.^35  Fi!cd  11-16-88:  8:4S  am| 
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14  CFR  Part  39 

(Docket  No.  88-NM-156-AD] 

Airworthiness  Directives:  Fokker 
Model  F-27  Series  Airplanes 

agency:  Federal  Aviation 

.\dministation  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  This  notice  propose.^  a  new 
airworthiness  directive  (AD),  i.pplicable 
to  certain  Fokker  Model  F-27  series 
airplanes,  which  would  require  a  one- 
time inspection  of  the  upper  brace  strut 
in  the  nacelle  center  section,  to  ensure 
the  struts  are  the  correct  configuration, 
and  replacement,  if  necessary.  This 
proposal  is  prompted  by  a  report  of  a 


broken  upper  brace  strut  due  to  fatigue 
cracking.  This  condition,  if  not 
corrected,  could  result  in  engine 
separation  and  subsequent  structural 
damage  to  the  airplane  aft  of  the  engine. 

date:  Comments  must  be  received  no 
later  than  January  13, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administation.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Fokker  Aircraft  USA,  Inc.. 
1199  N.  Fairfax  Street,  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam.  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1978.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-AD.  17900  Pacific  Highway 


South.  C-68966,  Seattle,  Washington 
98168. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  of 
the  Netherlands,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  Fokker  Model  F-27  Series 
airplanes. 

The  manufacturer  has  received  one 
report  of  a  broken  upper  nacelle  brace 
strut  on  a  Model  F-27  series  airplane 
found  during  a  transit  check. 
Investigation  revealed  that  the  brace 
strut  probably  failed  due  to  fatigue 
cracking  that  initialed  at  the  hole  of  a 
self-tapping  screw.  The  broken  brace 
strut  was  found  to  deviate  from  the 
production  configuration  by  not  having  a 
welded  washer  with  a  screw  at  both 
ends  of  the  brace  strut  tube.  This 
condition,  if  not  corrected,  could  result 
in  engine  separation  and  subsequent 
structural  damage  to  the  airplane  aft  of 
the  engine. 

Fokker  has  issued  Service  Bulletin 
F27/54-44,  dated  July  7, 1988,  which 
de.scribes  procedure  for  a  one-time 
inspection  of  the  upper  nacelle  brace 
struts  to  determine  the  brace  strut 
configuration,  and  replacement  if  the 
brace  strut  is  in  the  improper 
configuration.  The  RLD  has  classified 
this  service  bulletin  as  mandatory,  and 
has  issued  Netherlands  Airworthiness 
Directive  BLA  No.  88-^14. 

This  airplane  is  manufactured  in 
Netherlands  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  Ukely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  Stales,  an  AD  is 
proposed  that  would  require  a  one-time 
inspection  of  the  upper  nacelle  brace 
struts  to  ensure  the  struts  are  the  correct 
configuration,  and  replacement,  if 
necessary. 

It  is  estimated  Ihat  11  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  costs  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $1,760. 

The  regulations  proposed  herein 
would  not  have  substantial  Mircct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 


m  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalis.'n 
implications  to  wanant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  fuither  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($160),  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  P.irf  39 
continues  to  read  as  follows: 

Authority:  49  U.SC.  1354(a),  1421  and  142.5; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
Janiary  12.  1983);  and  14  CFR  lisg, 

2.  By  adding  the  following  new 
airworthiness  directive: 

§  39.13    [Amended] 

Fokker  Applies  to  Model  F-27  series 

airplanes.  Serial  Numbers  10102  through 
10307,  certificated  in  any  category. 
Compliance  required  as  indicTted  unless 
previously  accomplished. 
To  prevent  engine  separation  and 
subsequent  structural  d.image  to  the  airpline 
aft  of  the  engine,  accomplish  the  following: 

A.  Within  60  days  after  the  effective  date 
of  this  AD,  inspect  both  the  right  and  left 
upper  nacelle  brace  struts,  in  accordance 
with  Fokker  Service  Bulletin  F27/54-44,  dated 
July  7, 1988.  If  any  brace  strut  is  found  with  a 
self-tapping  screw,  prior  to  the  accumulation 
of  30.000  landings  on  the  strut,  or  within  the 
next  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  replace  the 
brace  strut  in  accordance  with  the  referenced 
service  bulletin, 

B.  An  alternate  moans  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  accepable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 


Standardization  Branch,  A.NiM-113,  FAA, 
Northwest  M.iuntain  Region. 

Note:  The  request  shouid  be  forwarded 
throiigh  an  F.^A  Principal  Maintenancp 
Inspector  (PMl  I.  who  may  add  a.ry  commentB 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-n3. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21,199  lo 
operate  airplanes  to  a  base  for  the 
accomplishment  of  'he  inspection  required  by 
this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  m.ay  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Inc., 
1199  N.  Fairfax  Street.  Alexandria, 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  SeatUe, 
Washington. 

Issued  in  Seattle  Washington,  on 
November  4, 1988. 
Leroy  A.  Keith,  Manager. 

Truiisport  Airplane  Directorate,  Aircraft 
Certification  SiinUti 

(FR  Doc,  8H- 26538  Filed  11-16-B8;  8:45  am] 
BtLUNC  COK  4910-13-« 


14  CFR  Part  39 

[Docket  No.  88-NM-124-AD1 

Airworthiness  Direct'^'es:  McDonneil 
Douglas  Model  DC-6  ieries  Airplanes 
Equipped  witti  Control  Columns,  P/N'a 
5614272-1  and/or -2 

AGENCY:  Federal  Aviation 
Administration  (F.AA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  Tliis  notice  proposes  to 
supersede  an  existing  airworthiness 
directive,  applicable  to  all  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
which  currently  requires  inspection  of 
specific  areas  of  the  control  columns  for 
cracks,  and  rework  or  replacement,  as 
necessary.  This  action  would  require 
inspection  of  additional  areas  of  the 
control  columns  for  cracks,  and  rework 
or  replacement,  as  necessary.  This 
action  is  prompted  by  reports  of 
additional  cracking  found  in  areas 
outside  of  those  required  to  be  inspected 
by  the  existing  AD.  Such  cracking,  if  not 
detected  and  corrected,  could  lead  to 
failure  of  the  control  column  which,  if  it 
occurred  during  a  critical  flight  regime, 
could  result  in  loss  of  control  of  the 
airplane. 


46466 


Federal  Register  /  Vol.  53.  No.  222  /  Thursday.  November  17.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  222  /  Thursday,  November  17.  1968  /  Proposed  Rules  46467 


date:  Comments  must  be  received  no 
later  than  January  10, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  dupUcate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  AMN-103,  Attention; 
Airworthiness  Rules  Docket  No.  88-N'M- 
124-AD.  17900  Pacific  Highway  South. 
C-68966  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  3229  E.  Spring  Street, 
Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Y.J.  Hsu.  Aerospace  Engineer. 
Airframe  Branch.  AMN-1221.  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
3229  E.  Spring  Street.  Long  Beach. 
California  90806-2425;  telephone  (213) 
988-5323. 

SUPPl£MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/ public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  8&-NM-124-AD.  17900  Pacific 
Highway  South.  C-68966.  Seatde, 
Washington  98168. 


Discussion 

On  April  5, 1973,  FAA  issued  AD  73- 
07-09.  Amendment  39-1967  (39  FR  33791: 
September  20. 1974).  to  require 
inspections  of  specific  areas  of  the 
control  columns  (P/N's  5614272-1  and  - 
2)  on  McDonnell  Douglas  DC-8  series 
airplanes  for  cracks,  and  rework  or 
replacement,  as  necessary.  The 
requirements  of  the  existing  AD  are 
intended  to  detect  early  fatigue  cracking 
of  the  pilot's  and/or  copilot's  control 
column.  Such  cracking,  when  left 
undetected,  may  propagate  and  reach 
critical  crack  length,  resulting  in  failure 
of  the  control  column.  Failure  of  a 
control  column  during  critical  flight 
regime  could  result  in  the  loss  of 
airplane  control. 

Since  issuance  of  that  AD,  fatigue 
cracks  have  been  identified  at  new 
locations  not  previously  described  and 
addressed  by  the  existing  AD  and  the 
applicable  service  information 
(McDonnell  Douglas  All  Operator  Letter 
8-632).  Recently,  operators  of  Model 
DC-9  series  airplanes  have  reported 
three  incidents  of  fatigue  cracking  of 
both  captain's  and  first  officer's  control 
columns.  In  one  case,  the  captain's 
control  column  failed  during  a  preflight 
check;  the  failed  control  column  had 
accumulated  26.225  flight  hours  and 
32,263  landings.  The  control  columns 
used  on  the  Model  DC-9  are  identical  to 
those  installed  on  the  Model  DC-8. 
During  the  past  14  years,  operators  of 
Model  DC-8  series  airplanes  have  found 
cracks  or  indications  of  cracks  in  at 
least  40  control  columns  during  dye 
penetrant  inspection.  Three  other 
instances  were  found  on  Model  DC-8 
series  airplanes  during  the  same  time 
frame,  where  one  captain's  and  two  first 
officers'  control  columns  failed 
completely  during  preflight  checks.  One 
of  the  Model  DC-8  first  officer's  control 
columns  that  failed  had  accumulated 
only  13,275  flight  hours.  Analysis  by 
McDonnell  Douglas  attributes  the  cracks 
and  failures  to  fatigue. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A27-267,  issued  February  la 
1987.  and  Revision  1.  dated  May  2Z 
1987.  which  describes  a  procedure  for 
inspection  for  fatigue  cracks  at  locations 
including  and  in  addition  to  those 
previously  addressed  in  AD  73-07-09. 
Accomplishment  of  this  inspection  will 
determine  the  condition  of  the  control 
columns.  The  allowable  limits  and 
blendout  criteria  established  in  AD  73- 
07-09  for  surface  crack  indications  are 
retained. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Douglas  DC-8 
Service  Bulletin  27-267.  dated  {anuary 


20, 1988,  which  provides  instructions  for 
replacement  of  both  the  captain's  and 
first  officer's  control  columns  with  new 
columns  having  improved  fatigue  life. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  tj'pe  design,  an  AD  is  proposed 
which  would  supersede  AD  73-07-09  to 
require  repetitive  inspections  of  the 
control  columns  for  cracks,  and  rework 
or  replacement,  as  necessary,  in 
accordance  with  the  McDonnell  Douglas 
Service  bulletins  previously  described. 
Replacement  of  both  control  columns 
with  the  new  improved  columns  would 
constitute  terminating  action  for  the 
requirements  of  the  AD. 

"There  are  approximately  350  model 
DC-8  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  256  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  14 
manhours  per  airplane  to  accomplish  the 
initial  inspection,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $143,360  for 
the  initial  inspection  cycle. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($560).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft.  j 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 


the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449, 
Innuury  12, 1983);  and  14  CFR  11.89. 

2.  By  superseding  AD  73-07-09. 
Amendment  39-1967  (39  FR  33791; 
September  20, 1974),  with  the  following 
new  airworthiness  directive: 

§39.13    [Amended] 

McDonnel  Douglas:  Applies  to  Model  DC-H 
series  airplanes  equipped  with  control 
columns.  P/N's  5614272-1  and/or -2. 
I      certificated  in  any  category.  Compliance 
'      required  as  indicated,  unless  pi-"!viously 
accomplished. 
To  prevent  the  loss  of  airplane  control  in 
critical  flight  regimes  due  to  fatigue  failure  of 
the  control  column,  accomplish  the  following: 

A.  Within  the  next  1,250  hours  time-in- 
service  after  September  25. 1974  (the  effective 
date  of  Amendment  39-1967),  unless  already 
accomplished  within  the  last  1,250  hours 
time-in-service,  and  thereafter  at  intervals 
not  to  exceed  2,500  hours  time-in-service, 
except  as  provided  below,  conduct  a  dye 
penetrant  or  eddy  current  inspection  of  the 
control  columns  in  arxordance  with  the 
instructions  in  McDonnell  Douj^las  All 
Operators  L«tler  8-632,  issued  October  11, 
1972.  or  equivalent  inspection  technique 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Cer<ification  Office.  FAA,  Northwest 
Mountain  Region. 

1.  If  surface  indications  of  cracking  exist, 
consisting  of  small  specks  not  yet  joined  to 
form  a  linear  crack  of  at  least  Vs-inch  in 
length,  no  rework  is  required,  but  the 
inspection  interval  is  thereafter  reduced  to 
2.000  hours  time-in-service. 

2.  If  linear  cracks  of  '/i-incti  or  more  exist, 
blundout  may  be  accomplished,  in  lieu  of 
replacement,  subject  to  the  following 
qualifications:  Blendout  shall  not  exceed  .030- 
inch  in  depth  from  the  original  surface  and 
shall  be  blended  over  an  area  10  times  the 
depth.  The  defect  shall  not  exceed  an  initial 
length  of  V«-inch.  No  more  than  two  defects 
can  occur  in  the  same  horizontal  plane,  and 
the  defects  shall  l>e  separated  by  at  least  2- 
inch  center-to-cenler  spacing.  Additional 
defects  may  be  blended  if  the  vertical 
distance  between  horizontal  planes  is  at  leatit 
1/4-inch  and  the  2-inch  center-to-center 
spacing  requirement  in  the  same  horizontal 
plane  is  observed.  After  this  rework,  inspect 
at  intervals  not  to  exceed  2,500  houis  time-in- 
service. 

3.  If  cracks  which  exceed  the  limits 
described  in  paragraph  A2  of  this  AD  are 
discovered  as  a  result  of  any  inspection, 
remove  and  replace  the  control  columns,  P/ 
N"8  5614272-1  and/or  -2.  in  accordance  with 
paragraph  C.  of  this  AD,  or  rework  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region. 

B.  Within  the  next  1.250  hours  time-in- 
service  after  the  effective  date  of  this  AD, 


unless  already  accomplished  within  the  last 
1.250  hours  time-in-service,  conduct  a  dye 
penetrant  or  eddy  current  inspection  of  the 
control  columns,  in  accordance  with  the 
instructions  in  McDonnell  Douglas  DC-8 
Alert  Sf^rvice  Bulletin  A27-267,  dated 
February  18, 1987.  or  Revision  1  dated  May 
22. 1987.  or  equivalent  inspection  technique 
approved  by  the  Manager,  Los  Angeles 
Aircr.ift  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

1.  If  no  cracks  are  found,  acromplifih 
repetitive  inspections  at  intervals  not  to 
exceed  2.500  hours  time-in-service. 

2.  If  cracks  are  found,  prior  to  further  flight 
remove  and  replace  the  control  colunin'is)  in 
accordance  with  paragraph  C.  of  this  AD. 

C.  Replacempnl  of  pilots  or  copilot's 
control  column.  P/N's  5614272-1  or  5614272-2, 
with  new  control  columns,  SB  0"i270286-3  or 
SB  0927028ft.-*,  respectively,  in  flc<;orddnce 
with  McDonnell  Douglas  DC-8  Service 
Bulletin  27-267,  issued  January  20. 1908, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21 199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  o''  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Dougljs 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846.  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mount;iin  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach.  California. 

Issued  in  Seattle.  Washington,  on 
November  2. 1988. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Direi:torate, 
Aircraft  Certification  Service. 
[FR  Doc.  88-26534  Filed  11-16-88;  8:45  em] 

BILUNG  CODE  4«10-1S-H 


14  CFR  Part  39 

[Docket  No.  88-NM-178-AD1 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
-50,  and  C-9  Series  Airplanes 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  nf  F>roposed  Rulemaking 
(NPR.M). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnel!  Douglas  Model  DC-9-10, 
-20,  -30,  -40,  -50.  and  C-9  series 
airplanes,  which  would  require 
repetitive  aided  visual  inspections  for 
cracks  in  certain  longerons  This  action 
is  prompted  by  reports  of  fuselage  skin 
and  longeron  cracks  in  the  upper 
fuselage  over  the  wing.  This  condition,  if 
not  corrected,  could  result  in 
degradation  of  the  structural  integrity  of 
the  fuselage  and  rapid  decompression  of 
the  airplane. 

DATES:  Comments  must  be  received  no 
later  than  December  23. 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  A.\M-103,  Attention: 
Airworthiness  Rules  Docket  No.  8&-NM- 
178-AD.  17900  Pacific  Highway  South. 
C-68966,  Seattle.  Washington  98168.  The 
applicable  service  information  m.ay  be 
obtained  from  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846,  Attention: 
Director,  Publication  and  Training,  Cl- 
750  (54-60).  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle.  Washington,  or  at  3229  East 
Spring  Street.  Long  Beach,  California 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Michael  O'Neil,  Aerospace 

Engineer.  Airframe  Branch,  ANM-122L, 

FAA,  Northwest  Mountain  Region,  3229 

East  Spring  Street,  Long  Beach. 

California  90808:  telephone  (213)  988- 

5320. 

SUPPlfMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  dale  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
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contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-178-AD.  17900  Pacific 
Highway  South.  €-68966.  Seattle, 
Washington  9816S. 

Discussion 

On  May  19. 1987.  the  FAA  issued  AD 
87-14-07.  Amendment  39-5630  (52  FR 
25589;  July  8. 1988)  to  require 
supplemental  structural  inspections  of 
principal  structural  elements  as  deFmed 
in  the  Supplemental  Inspection 
Document  (SID)  for  certain  McDonnell 
Douglas  Model  DC-9-30  series 
airplanes.  During  these  supplemental 
structural  inspections  conducted  in 
accordance  with  AD  87-14-07,  an 
operator  found  skin  cracks  at  4  locations 
near  longeron  1  at  overwing  stations  on 
a  Model  DC-9-30  series  airplane  that 
had  accumulated  a  total  of 
approximately  69,000  landings.  On 
another  airplane  with  65,000  landings, 
cracked  skin  fasteners  were  noted,  and 
upon  further  inspection.  14  longeron 
cracks  were  found.  Subsequent 
inspections  have  revealed  skin  cracks 
on  4  airplanes  and  longeron  cracks  on  23 
airplanes.  Preliminary  investigation  has 
revealed  that  the  cracks  are  attributed 
to  fatigue. 

This  condition,  if  not  corrected,  could 
degrade  the  structural  integrity  of  the 
fuselage  and  lead  to  possible  rapid 
decompression. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-230,  dated  November  2, 
1988,  which  describes  the  areas  to  be 
inspected,  methods  of  inspection,  and 
repair  instructions. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  AD  is  proposed 
that  would  require  repetitive  aided 
visual  inspections  for  cracks  in  the 
longerons  of  the  area  in  the  upper 
fuselage  over  the  wing,  and  repair,  if 
necessary,  in  accordance  with  the 
McDonnell  Douglas  service  bulletin 
previously  mentioned. 

Based  on  the  same  reports  of  cracking 
described  above,  the  FAA  has  issued  a 
separate  final  rule.  Amendment  39-6071, 
Docket  88-NM-172-AD,  to  require 
repetitive  external  eddy  current 
inspections  of  this  same  area  of  the 
longerons  and  the  fuselage  skin. 


There  are  approximately  267  Model 
DC-9  series  airplane?  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  245  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  48 
manhours  per  airplane  to  accomplish  the 
required  actions,  end  that  the  average 
labor  cost  would  be  $40  per  manhour 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  US.  operators  is 
estimated  to  be  $470,400  for  the  initial 
inspection  cycle. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  ua  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  DC-9  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354ia).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 198,^):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


McDonnell  Douglas:  Applies  to  Model  DC-9- 
10.  -20.  -30,  -40.  -SO,  and  C-9  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished.  To  prevent 
fatigue  cracking  and  failure  of  fuselage 
skin  and  longerons,  accomplish  the 
following: 
A  lYior  to  the  accumulation  of  S.S.IXX) 
landings,  or  wuhin  1.500  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  2,500  landings,  perform  an  aided 
visual  inspection  (3x  to  5x  magnification)  of 
the  longerons  from  longeron  7  left  through  7 
right  from  inside  the  fuselage,  in  accordance 
with  the  accomplishment  instructions  of 
McDonnell  Douglas  DC-9  Alerl  Service 
Bulletin  A53-230.  dated  November  2. 1983. 
within  the  range  of  fuselage  stations  for  ihe 
particular  series  airplane  as  specified  in 
Table  1  of  that  service  buiietin. 

B.  Conduct  repetitive  inspections  in 
accordance  with  paragraph  A.  above, 
according  to  the  following  schedule: 

1.  For  Model  DC  0  40  series  airplanes: 
repeat  the  inspections  at  intervals  not  to 
exceed  2,500  landings. 

2.  For  Model  DC-9-10.  -20.  -30.  -50,  and  C- 
9  series  airplanes:  repeat  the  inspections  at 
inter\'als  not  to  exceed  5.800  landings. 

C.  If  cracks  are  detected,  prior  to  further 
flight,  repair  in  accordance  with  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A53-230, 
dated  November  2,  1988 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

E.  Special  fight  permits  may  be  issued  in 
accordance  with  FAR  21-197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training,  Cl- 
750  (54-60).  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  at  3229  East 
Spring  Street,  Long  Beach,  California. 

Issued  in  Seattle.  Washington,  on 
November  8, 1988. 
Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  88-26623  Filed  11-14-88;  4:02  pm] 
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14  CFR  Part  39 

[Docket  No.  SS-NM-ISS-ADI 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airw Tlhiness  directive  (AD),  applicable 
to  ceitain  Boeing  Modi:l  767  series 
airplanes,  which  would  require  a 
periodic  operational  check  to  manually 
open  and  close  ail  entry/service  doors 
to  verify  the  integrity  of  the  door 
counterbalance  torsion  springs,  and 
replacement,  if  necessary.  This  proposal 
is  prompted  by  reports  of  several 
instances  of  broken  graphite  composite 
counterbalance  torsion  springs  which 
inhibit  normal  door  operation.  This 
condition,  if  not  corrected,  would 
require  extra  effort  lo  unlatch  the  door, 
and  manual  assistance  to  open  the  door 
in  the  emergency  mode,  or  would  render 
the  door  inoperable  should  the  broken 
spring  jam  the  counterbalance  assembly. 
A  jammed  counterbalance  assembly 
would  prevent  the  door  from  opening 
when  required  during  an  emergency 
evacuation. 

DATE:  Comments  must  be  received  no 
later  than  January  13.  1989.      . 

ADDRESSES:  Send  cnmments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  A,\"M-103,  Attention: 
Airworthiness  Rules  Docket  .No.  80-NM- 
155-AD,  17900  Pacific  Highway  South, 
C-ea9f.6.  Seattle.  V\'dsh)r,g!:in,  98168. 
The  applicable  ser\ice  information  may 
be  obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  9811!4.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington, 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Pliny  Brestel.  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1931. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-69866,  Seattle,  Washington 
98168. 


SUPPLEMENTARY  INFORMATION: 
CcmmRnts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  siibmittcd  in  duplicate  to 
the  address  specified  abo\  e.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  nle.  The  proposals 
cc'itoined  in  !t:;s  Notice  m.:y  be  changed 
in  light  cl  ;hp  '  ocinenls  received.  All 
commenis  submitted  will  be  a\aiiabie, 
both  before  and  after  the  closing  dale 
for  comments,  in  the  Rules  Docket  for 
e\amination  by  interested  persons.  A 
report  sum.marizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-155-AD.  17900  Pacific 
Highway  South,  C-€9866,  Seattle, 
Washington  98168. 

Discussion 

Several  operators  of  Boeing  Model  767 
airplanes  have  reported  instances  in 
which  an  entrj; service  door  was 
inoperable  in  the  norma!  opening  mode. 
Investigation  rrvealed  that  the  door 
counterbalance  inner  graphite  composite 
torsion  spring  had  fractured,  resulting  in 
a  loss  of  approximately  50%  of  the 
mcciuinical  assist  capability.  Those 
doors,  having  counterbalance 
assemblies  in  which  the  inner  torsion 
spring  has  fractured,  are  operable  in  the 
emergency  mode,  providing  that  the 
broken  spring  docs  not  jam  the 
counterbalance  assembly.  This 
operation  requires  extra  effort  to  be 
applied  to  the  operating  handle  to 
unlatch  the  door  and  release  the 
emergency  evacuation  sbde/rafi  pack, 
and  manual  assistance  to  lift  the  door. 
Doors  with  jarnm.ed  counterbalance 
assemblies  would  prevent  the  dours 
from  opening  when  required  for 
emergency  evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Ser\ice  Bulletin  767- 
52A0653,  dated  August  25, 1988,  which 
describes  an  operational  check  to  detect 
a  broken  counterbalance  torsion  spring, 
and  replacement,  if  necessary. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  a  periodic 
operational  check  of  entry/service  doors 
and  replacement  of  the  counterbalance 
tursion  spring,  if  necessarj',  in 
accordance  with  the  service  bulletin 
previously  mentioned.  This  is 
considered  interim  action  until  an 
improved  counterbal^.nce  torsion  s;jring 
is  developed,  at  which  time  the  FAA 
may  consider  further  rulemaking  to 
address  it  as  termirat.ng  action  for  the 
periodic  checks. 

There  are  approximately  104  Model 
707  series  airplanes  cf  the  ft^erlpd 
design  in  the-  worldwide  Heel.  It  is 
estimated  that  50  airplanes  of  I'.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximd'ely  1 
manhour  per  airplar;e  to  acr omplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S2.000  per  inspection  or 
S24.000  per  year. 

The  regulation  proposed  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  these  reasons,  the  FAA  had 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 19791:  and  it  is 
further  certified  under  the  criteria  of  the 
Rb{;ulatoi7  Flexibility  Act  that  this 
proposed  rule,  is  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  767  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
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the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423, 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
(aniiary  12, 1983);  and  14  CFR  11.89 

2.  By  adding  the  following  new 
airworthiness  directive: 
Boeing:  Applies  to  Model  767  series 

airplanes,  line  position  132, 136. 140,  and 

subsequent,  certificated  in  any  category. 

Compliance  required  as  indicated,  unless 

previously  accomplished. 
To  ensure  opening  of  entry/serv  ice  doors 
when  required  for  emergency  evacuation, 
accomplish  the  following: 

A.  Within  350  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  350  flight  hours, 
perform  an  operational  check  on  each  entry/ 
service  door  to  defect  a  broken 
counterbalance  graphite  torsion  spring,  and 
replace  with  an  airworthy  part,  if  necessary, 
before  further  flight,  in  accordance  with 
Boeing  Alert  Service  Bulletin  707-52A0053, 
dated  August  25, 1988.  After  replacement  of 
any  counterbalance  graphite  torsion  spring, 
continue  to  perform  the  operational  checks  at 
interval  not  to  exceed  350  flight  hours. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office, 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on 
November  4, 1988. 
Leroy  A.  Keith, 

Manager.  Transport  .Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  88-26536  Filed  11-16-88;  8:45  am] 

BIUING  CODE  4910-13-M 


14  CFR  Part  39 

IDocket  No.  8»-NM-154-AD1 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  British  Aerospace  Model  BAe 
146  series  airplanes,  which  would 
require  a  one-time  inspection  of  the 
aileron  and  elevator  trim  screwjack 
assemblies  to  determine  the  presence  of 
a  circlip,  and  installation  of  the  circlip  if 
it  is  missing.  This  proposal  is  prompted 
by  reports  that  some  of  the  aileron  and 
elevator  trim  screwjacks  have  been 
assembled  without  a  circlip  during 
production.  This  condition,  if  not 
corrected,  could  lead  to  a  hazardous 
trim  system  conflguration  in  the  event  of 
a  single  failure  in  the  trim  tab  system. 

DATE:  Comments  must  be  received  no 
later  than  January  13, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
154-AD.  17900  Pacific  Highway  South. 
C-68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace, 
Librarian  for  Service  Bulletin.  P.O.  Box 
17414.  Dulles  International  Airport. 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr,  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 


number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket, 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  8ft-NM-154-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  British  Aerospace  Model 
BAe  146  series  airplanes. 

Quality  control  inspection  by  the 
manufacturer  revealed  that,  during 
production  of  these  afrplanes.  some  of 
the  aileron  and  elevator  trim  screwjacks 
may  have  been  assembled  without  the 
circlip.  This  circlip  retains  a  sleeve  in 
place  that  provides  a  second  load  path 
in  the  attachment  of  the  screwjacks. 
Absence  of  this  circlip  degrades  the  dual 
load  gath  design  of  the  trim  tab  system. 
This  condition,  if  not  corrected,  could 
lead  to  a  hazardous  trim  system 
configuration  in  the  event  of  a  single 
failure  in  the  trim  tab  system. 

British  Aerospace  has  issued  Model 
BAe  146  Inspection  Service  Bulletin  27- 
74,  dated  April  8, 1988.  which  describes 
procedures  for  a  one-time  inspection  of 
the  right  and  left  aileron  and  elevator 
trim  screwjacks.  and  installation  of  the 
missing  circlip,  if  necessary.  The  CAA 
has  classified  the  BAe  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  United  Kingdom  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 


Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  a 
one-time  inspection  of  the  aileron  and 
elevator  trim  screwjack  assemblies  to 
determine  the  presence  of  a  circlip.  and 
installation  of  the  circlip  if  it  is  missing, 
in  accordance  with  the  British 
Aerospace  service  bulletin  previously 
mentioned. 

It  is  estimated  that  45  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $9,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  because  few.  if 
any.  Model  BAe  146  airplanes  are 
operated  bj»  small  entities.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  Safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 


PART  39— (AMENDED] 

1.  The  authority  for  Part  39  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  I*  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace 

Applies  to  all  British  Aerospace  (BAe) 
Model  148  lOOA  series  airplanes,  serial 
numbers  up  to  and  including  EllOl;  and  200A 
series  airplanes,  serial  numbers  up  to  and 
including  E2100;  certified  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  a  hazardous  trim  system 
configuration,  accomplish  the  following: 

A.  Within  60  days  or  600  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
first,  inspect  ihe  right  and  left  aileron  and 
elevator  trim  screwjack  assemblies  for  the 
presence  of  a  circlip.  in  accordance  with  BAe 
Inspection  Service  Bulletin  27-74.  dated  April 
8, 1988.  If  the  circlip  is  missing,  prior  to 
further  flight,  install  a  circlip  in  accordance 
with  the  service  bulletin. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  ser\'ice  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414, 
Dulles  International  Airport. 
Washington.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  SeatUe. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
November  4, 1988. 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate 
Aircraft  Certification  Service. 
(FR  Doc.  88-26537  Filed  11-1&-88;  8:45  am) 

BILUNQ  COOC  4910-13-« 


14  CFR  Part  39 

IDocket  Na  BS-NM-119-AD] 

AlrworttYlness  Directives,  McDonnell 
DougUM  Model  DC-6,  -6A,  -68.  R6D. 
C>118A  (Military),  and  DC-7  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-6  and 
DC-7  series  airplanes,  which  would 
require  inspection  and  replacement,  if 
necessary,  of  wing  center  spar  main 
landing  gear  fittings.  This  proposal  is 
prompted  by  reports  of  stress  corrosion 
cracking  in  the  »ving  center  spar  main 
landing  gear  fittings.  This  condition,  if 
not  corrected,  could  lead  to  failure  of  the 
main  landing  gear. 

DATES:  Comments  must  be  received  no 
later  than  January  6, 1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  AN'M-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
119-AD,  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  3229  East  Spring  Street 
Long  Beach.  California, 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Roberts,  Aerospace 
Engineer.  Airframe  Branch.  ANM-121L, 
FAA.  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
3229  E.  Spring  Street,  Long  Beach, 
California  90806-2425:  telephone  (213) 
988-5228. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
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Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR.M) 
by  submitting  a  request  to  the  F.\A. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  ANM-10.3, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-H9-Ad,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washingt.on  98168.  DISCUSSION:  There 
have  been  recent  reports  by  operators  of 
three  incidents  of  cracking  found  in  the 
wing  center  spar  main  landing  gear 
fittings  of  McDonnell  Douglas  Model 
DC-6  airplanes.  This  cracking  has  been 
attributed  to  stress  corrosion.  Such 
cracking,  if  not  detected  and  corrected, 
could  lead  to  failure  of  the  fitting,  which 
could  result  in  failure  of  the  main 
landing  gear. 

The  Model  DC-7  series  airplane  is 
Identical  to  the  Model  DC-6  in  this  area 
and.  therefore,  may  be  susceptible  to  the 
same  type  of  stress  corrosion  cracking. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Rework  Drawing 
SR06578001.  "NC."  dated  July  25. 1988, 
which  describes  procedures  for 
inspection  of  the  wing  center  spar  main 
landing  gear  fitting,  and  rework  or 
replacement,  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AJD  is  proposed 
which  would  require  repetitive 
inspections  and.  if  necessary,  rework  or 
replacement  of  wing  center  spa.'"  main 
landing  gear  fittings,  in  accordance  with 
the  McDonnell  Douglas  rework  drawing 
previously  described. 

It  is  estimated  that  255  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  36 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $367,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  or  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  [44 
FR  11034;  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  it 
any,  small  entities  operate  McDonnell 
Douglas  Models  DC-6  and  DC-7  series 
airplanes.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects:  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised)  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnoil 
Douglas  Model  DC-6.  -6A,  -6B.  R6D, 
C-118A  (Military),  and  DC-7  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  detect  stress  corrosion  cracks  and 

prevent  failure  of  the  wing  center  spar  main 

landing  gear  fittings,  accomplish  the 

following: 

A.  Within  1  month  after  the  effective  daH? 
of  this  AD.  unless  already  accomplished 
within  the  last  5  months,  and  thereafter  at 
intervals  not  to  exceed  6  months,  perform  a 
dye  penetrant  inspection  of  the  wing  center 
spar  main  landing  gear  fittings  around  the 
bore  and  up  to  the  lower  wing  skin,  paying 
particular  attention  to  the  milled  pocket  in 
the  outboard  fitting,  in  accordance  with 
Douglas  Rework  Drawing  SR  06578001,  '  NC." 
After  each  inspection  apply  LPS-3  corrosion 
inhibiting  oil  or  equivalent  to  each  fitting. 

B.  If  a  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  A.,  above, 


prior  to  further  flight,  accomplish  the 
following: 

1.  If  a  crack  is  found  inside  the  recessed 
pocket  areas,  perform  an  eddy  current 
inspection  to  determine  if  the  crack  extends 
above  or  below  recessed  pocket  areas. 

2.  If  cracks  are  found  in  the  recessed 
pocket  areas  which  are  within  the  limits 
shown  on  McDonnell  Douglas  Rework 
Drawing  SR06578001,  "NC."  dated  July  25, 
1968.  accomplish  the  trimout  rework  in 
accordance  with  that  drawing  Thereafter, 
conduct  inspections  in  accordance  with 
paragraph  A.,  above,  at  intervals  not  to 
exceed  3  months. 

3.  If  cracks  are  found  in  the  main  landing 
gear  cylinder  bore  or  cracks  are  found  which 
extend  beyond  the  rework  limits  shown  on 
McDonnell  Douglas  Rework  Drawing 
SR06578001,  "NC."  dated  July  25, 1988, 
replace  the  ritting(8).  prior  to  further  flight, 
with  airworthy  parts.  If  cracked  fittings  are 
replaced  with  new  fittings  made  from  7075- 
Te  fencing  material,  inspect  the  fittings  in 
accordance  with  paragraph  A.,  above,  within 
60  months  after  installation  and  thereafter  at 
intervals  not  to  exceed  12  months. 

C.  Installation  of  new  fittings  made  of 
7050-T7452  hand  forging  material  constitutes 
terminating  action  for  the  inspections 
required  by  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time;  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angnles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  F.'VR  21.197  and  21.199  to 
operate  the  airplane  to  a  base  to  comply  with 
the  repair  requirement  of  this  AD  when 
approved  by  the  Manager,  Los  Angeles 
Ain;raft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications,  Cl-LOO  (54-«0), 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  3229  E.  Spring  Street, 
Long  Beach,  California  90800-2425. 

Issued  in  Seattle,  Washington,  on  October 
31, 1988. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate 
Aircraft  Certification  Service. 

(FR  Doc.  88-26539  Filed  11-16-88;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  S8-MN-139-AD) 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 
Equipped  With  Rudder  Drive  Torque 
Tul>e  Crank  Assembly,  P/N  5647102-1 
or  501 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rclemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-8 
series  airplanes,  which  would  require 
inspection  of  the  rudder  drive  torque 
lube  crank  assembly  for  fatigue 
cracking,  and  replacement,  as 
necessary.  This  AD  is  prompted  by  two 
reported  failures  of  that  crank  assembly. 
In  one  case,  the  pilot  aborted  takeoff  at 
about  Vi  speed  due  to  a  broken  rudder 
crank  assembly,  which  resulted  in  the 
loss  of  directional  control.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  of  directional  flight  control  of 
the  airplane  during  a  critical  Hight 
regime. 

DATE:  Comnicnts  must  be  received  no 
later  than  January  6, 1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-MN- 
13<i-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  3229  East  Spring  Street. 
Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Y.  J.  Hsu,  Aerospace 
Engineer.  Airframe  Branch,  ANM-122L, 
FAA.  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425:  telephone  (213) 
988-5323. 
SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatorj-  docket 


number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-MN-139-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion 

Two  operators  have  reported  two 
instances  of  fatigue  failure  of  the  rudder 
dnve  tonjue  tube  crank.  In  one  case,  on 
takeoff,  the  captain  experienced  a  stiff 
rudder  at  110  knots,  which  resulted  in 
his  decision  to  reject  the  takeoff. 
Inspection  of  the  airplane  revealed  that 
the  rudder  crank  assembly  had  broken 
in  two. 

Fatigue  cracking  of  the  rudder  drive 
torque  tube  crank  assembly,  if  left 
undetected,  could  propagate  and  cause 
the  assembly  to  fail,  resulting  in  the  loss 
of  directional  flight  control  of  the 
airplane  in  a  critical  flight  regime. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8  Service 
Bulletin  27-268.  dated  February  9. 1988, 
which  describes  procedures  for 
repetitive  inspections  and  replacement, 
as  necessary,  of  the  rudder  drive  torque 
tube  crank  assembly  (P/N  5647102-1  or 
-501)  for  fatigue  cracking. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  and 
replacement,  as  necessary,  of  the  rudder 
drive  torque  tube  crank  assembly  in 
accordance  with  the  service  bulletin 
previously  mentioned.  Replacement  of 
the  crank  assembly  with  an  improved 
crank  assembly  (P/N  5647102-503) 
would  constitute  terminating  action  for 
the  repetitive  inspection  requirements. 

There  are  approximately  350  model 
DC-8  series  airplanes  in  the  worldwide 
fieet.  It  is  estimated  that  256  airplanes  of 
U.S.  registry  would  be  affected  by  this 


AD.  that  it  would  take  approximately  0.6 
manhours  per  airplane  to  inspect  the 
crank  assembly  for  cracks,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  S6.144  for 
the  initial  inspection  cycle. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatorj'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
(S24).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects:  14  CFR  Part  39 

Aviation  Safety,  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
lanuary  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  M(Kiel  DC-*  series  airplanes, 
equipped  with  rudder  drive  torque  tube 
crank  assembly,  P/N  5647102-1  or  -501 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  the  loss  of  directional  control  of 
the  airplane  in  critical  flight  regimes  due  to 
fatigue  failure  of  the  rudder  drive  torque  tube 
crank  assembly,  accomplish  the  following: 
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A.  Within  the  next  1.000  hours  tiin«-in- 
service  after  the  efTective  date  of  this  AD, 
unless  already  accompKshed  within  the  last 
2.600  hours  time-in-service,  conduct  an  eddy 
current  inspection  of  the  rudder  drive  torque 
tube  crank  assembly,  in  accordance  with  the 
accomplishment  instructions  in  McDonnell 
Douglas  DC-S  Service  Bulletin  27-26a  dated 
February  9, 1988.  or  equivalent  inspection 
technique  approved  by  the  Manager,  Loa 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

B.  If  no  cracks  are  found,  repeat  the 
inspection  in  accordance  with  paragraph  A. 
of  this  AD  at  intervals  not  to  exceed  3.600 
hours  time-in-service. 

C.  If  cracks  are  found,  accomplish  one  uf 
the  following: 

1.  Replace  cracked  rudder  drive  crank 
assembly  (P/N  5647102-1  or -501)  with  P/N 
5647102-501.  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  27-268,  dated 
February  9, 1988.  and  repeat  inspections  in 
accordance  with  paragraph  B.  of  this  AD;  or 

2.  Replace  the  rudder  drive  crank  assembly 
with  P/N  5647102-503  in  accordance  with 
McDonnell  Douglas  DC-8  Service  Bulletin  27- 
268.  dated  February  9. 1968. 

D.  Replacement  of  the  rudder  drive  crank 
assembly  with  P/N  5647102-503.  in 
accordance  with  McDonnell  Douglas  DC-8 
Service  Bulletin  27-288.  dated  February  9, 
1988.  constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

E.  Alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certiftcation  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications.  Cl-LOO  (.■54-60). 
Those  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Soaltle, 
Washington,  or  at  3229  East  Spring 
Street.  Long  Beach.  California. 

Issued  in  Seattle,  Washington,  on  Ochiber 
31,  1988. 
Leroy  A.  Keith, 

Mo/ii/yer  Transport  Airplane  Directorate 

A  ircraft  Certification  Service. 

|FR  Doc  B8-2B540  Filed  11-16-88:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 

Withdrawal  of  Proposed  Interpretive 
Rule  Relating  to  Classification  of 
Motor  Vetiiciee  as  Automobile  Trucks 

agency:  U.S.  Customs  Service, 

Treasury. 

ACTION:  Notice  of  withdrawal. 

summary:  This  document  withdraws  a 
notice  that  Customs  published  in  the 
Federal  Register  on  June  1, 1988  (53  FR 
19933],  stating  that  it  was  reviewing  the 
criteria  it  considers  io  determining  the 
classification  of  certain  motor  vehicles 
as  "automobile  trucks"  under  item 
692.02.  Tariff  Schedules  of  the  United 
States  (TSUS).  The  recently  enacted 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  provides  that  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  a  new  tariff 
nomenclature,  will  replace  the  TSUS  on 
January  1, 1989.  As  the  TSUS  will  not  be 
applied  for  entries  made  after  January  1, 
1989,  review  of  the  criteria  for 
prospective  classiTication  of  motor 
vehicles  under  provisions  of  the  TSUS  is 
no  longer  necessary. 

EFFECTIVE  DATE:  Withdrawal  effective 
November  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Valentine,  Commercial  Rulings 
Division  (202-566-8181). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Tariff  Schedules  of  the  United 
States  (TSUS)  (19  U.S.C.  1202),  provide 
in  Subpart  B,  Part  6,  schedule  8.  for  the 
classification  and  rate  of  duty  for  motor 
vehicles  imported  into  the  U.S. 
Automobile  trucks  valued  at  $1,000  or 
more  are  classified  in  item  692.02,  TSUS, 
and  pursuant  to  a  temporary  rate 
increase  under  item  945.69,  TSUS.  are 
dutiable  at  25  percent  ad  valorem.  Motor 
vehicles  for  the  transport  of  persons  or 
articles,  other  than  motor  buses  (item 
692.04),  and  trucks  specifically 
described  in  item  692.02.  TSUS,  are 
classified  in  item  692.10.  TSUS,  and  are 
dutiable  at  2.5  percent  ad  valorem. 

On  June  1, 1988,  Customs  published  a 
document  in  the  Federal  Register  (53  FR 
19933),  stating  that  it  was  reviewing  the 
criteria  it  used  in  classifying  certain 
motor  vehicles  as  "automobile  trucks"  in 
item  692.02,  TSUS,  and  that  it  was 
seeking  comments  on  its  review  of  the 
criteria. 

On  August  23, 1988,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418),  was  enacted.  This  act 


I 


provides  for  a  new  tariff  nctmenclature. 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  which  becomes 
effective  on  January  1, 1989.  In  general, 
the  relevant  HTS  headings  are  8703  and 
8704.  Heading  8703  provides  for  "Motor 
cars  and  other  motor  vehicles 
principally  designed  for  the  transport  of 
persons  (other  than  those  of  heading 
8702),  including  station  wagons  and 
racing  cars;"  heading  8704  provides  for 
"Motor  vehicles  for  the  transport  of 
goods."  All  entries  of  vehicles  on  or 
after  January  1, 1989,  will  be  made  under 
the  appropriate  HTS  subheading. 

The  tariff  nomenclature  under  the 
HTS  is  different  from  the  TSUS 
nomenclature  and  will  be  interpreted 
according  to  all  relevant  rules  of 
interpretation,  legal  notes,  and  if 
necessary,  any  relevant  legislative 
history. 

Because  Customs  will  be  addressing 
the  classification  of  all  motor  vehicles 
under  the  HTS,  rather  than  the  TSUS, 
after  January  1, 1989,  review  of  the 
criteria  Customs  should  use  in  the  future 
in  classifying  certain  motor  vehicles 
under  the  provisions  of  the  TSUS  is  no 
longer  necessary. 

In  accordance  with  the  above,  no 
further  action  is  necessary  on  the  TSUS 
classiHcation  issue  raised  in  the 
Customs  notice  of  June  1, 1988. 

Dated:  November  14. 1988. 
William  von  Raab, 
Commissioner  of  Customs. 
[FR  Doc.  88-26624  Filed  11-15-68:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  270 

IFnL-3477-9| 

Modifications  of  Hazardous  Waste 
Management  Permits 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Request  for  further  comment. 

SUMMARY:  On  August  14. 1987  (57  FR 
30570),  the  Environmental  Protection 
Agency  (EPA)  proposed  a  rule  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  that  would  simplify 
procedural  requirements  for  interim 
status  facilities  that  needed  to  add  new 
hazardous  waste  management  processes 
and  for  permitted  facilities  that  wanted 
to  man;ige  newly  listed  or  identified 
hazardous  wastes.  In  the  course  of 
developing  land  disposal  restrictions  for 
the  First  Third  scheduled  wastes  (53  FR 


31138.  August  17, 1988)  and  the 
California  list  wastes  (52  FR  25760.  July 
8. 1987)  EPA  received  several  comments 
on  the  need  to  provide  similar  flexibility 
in  the  RCRA  permitting  regulations  for 
facilities  that  need  to  make  changes  to 
comply  with  RCRA's  land  disposal 
restrictions.  In  particular,  commenters 
expressed  concern  about  the  time  that 
would  be  required  for  EPA  to  modify 
permits  to  allow  facilities  to  handle 
restricted  wastes,  including  treated 
contaminated  leachate  and 
groundwater,  that  meet  best 
demonstrated  available  technology 
(BDAT)  standards.  In  addition,  members 
of  the  regulated  community  cited  a  need 
for  increased  flexibility  in  adding 
treatment  processes  at  permitted 
facilities,  where  those  processes  were 
used  to  treat  restricted  waste  to  BDAT. 
or  to  facilitate  such  treatment.  Today's 
notice  solicits  further  comments  on 
these  issues,  particularly  on  whether 
such  changes  should  be  classified  as 
Class  1  modifications  under  the 
Agency's  new  permit  modification 
regulations  (53  FR  37912,  September  28. 
198^). 

DATE:  Comments  on  this  notice  should 
be  submitted  on  or  before  December  19, 
1988. 

ADDRESSES:  Comments  should  be 
addressed  to  the  docket  clerk  at  the 
following  address:  Environmental 
Protection  Agency.  RCRA  Docket  (S- 
212)  (OS-305),  401  M  Street.  SW.. 
Washington,  DC  20460.  One  original  and 
two  copies  should  be  sent  and  identified 
by  regulatory  docket  reference  number 
FY-87-RIPP-FFFF.  The  docket  is  open 
from  9:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Docket  materials  may  be 
reviewed  by  appointment  by  calling 
(202)  475-9327.  Copies  of  docket 
nr:aterials  may  be  made  at  no  cost,  with 
a  maximum  of  fifty  pages  of  material 
from  any  one  regulatory  docket. 
Additional  copies  are  $0.20  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  about  the 
regulatory  requirements  under  RCRA. 
contact  the  RCRA  Hotline.  Office  of 
Solid  Waste  (OS-305).  U.S. 
Environmental  Protection  Agency. 
Wdbhington,  DC,  20460,  (800)  424-9346 
(toll-free)  or  (202)  382-3000  (local). 

Specific  questions  about  issues 
discussed  in  this  notice  should  be 
directed  to  Frank  McAlister,  Office  of 
Solid  Waste  (OS-341),  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington,  DC  20460. 
(202)  382-4740. 


SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  notice  is  issued  under  the 
authority  of  section  3005  of  the  Solid 
Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act.  as  amended  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  42 
US  C.  6924  and  67925. 

II.  Background 

On  August  14. 1987,  the  Agency 
proposed  a  rule  that  would  provide 
increased  flexibility  for  interim  status 
facilities  making  changes  necessary  to 
comply  with  new  requirements  (52  FR 
30570).  Under  the  current  §  270.72(a). 
interim  status  facilities  may  handle  new 
wastes  without  specific  EPA  approval, 
and  under  §  270.72(c)  they  may  add  new 
processes,  with  approval,  if  the 
processes  are  necessary  to  comply  with 
Federal.  State,  or  local  requirements. 
However,  S  270.72(e)  generally  prohibits 
changes  at  an  interim  status  facility  if 
they  would  constitute  a  "reconstruction" 
of  the  facility — that  is.  if  the  changes 
would  cost  more  than  50%  of  the  capital 
cost  of  a  comparable  new  facility.  The 
August  14  proposal  would  Uft  this 
reconstruction  limit  for  changes  in 
processes  necessary  to  comply  with 
Federal.  State,  or  local  requirements,  as 
long  as  the  processes  took  place  in  tanks 
or  containers.  In  addition,  the  August  14 
notice  proposed  new  permit 
modification  procedures  to  allow 
permitted  facilities  to  handle  newly 
identified  hazardous  wastes.  Today's 
notice  solicits  additional  comment  on 
the  issue  of  whether  permitted  facilities 
also  need  greater  flexibility  in  making 
changes  necessary  to  comply  with  the 
land  disposal  restrictions. 

These  restrictions  were  enacted  by 
Congress  in  the  1984  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  to 
RCRA.  which  prohibited  the  land 
disposal  of  hazardous  waste  that  does 
not  meet  specified  treatment  standards 
(or  is  not  disposed  of  in  land  disposal 
units  that  satisfy  the  statutory  "no- 
migration"  standard  contained  in  RCRA 
sections  3004(d),  (e),  and  (g)).  Sections 
3005(d)  through  (g)  of  RCRA  set  out  a 
schedule  according  to  which  specific 
wastes  are  subject  to  land  disposal 
restrictions.  At  the  same  time,  section 
3005(m)  requires  EPA  to  set  treatment 
standards  for  restricted  wastes;  wastes 
which  meet  these  standards  are  not 
prohibited  from  land  disposal.  EPA  has 
been  implementing  these  restrictions  in 
a  series  of  rulemakings,  including  rules 
establishing  standards  based  on  Best 
Demonstrated  Available  Technology 
(BDAT)  for  solvents  and  dioxins  (51  FR 
40.572.  November  7, 1986).  California  list 
wastes  (52  FR  25760.  July  8, 1987).  and 


First  Third  Wastes  (53  FR  31138,  August 
17. 1988).  Additional  wastes  will  be 
subject  to  Land  Disposal  Restrictions  as 
of  June  8. 1989.  and  all  pre-HSWA  listed 
and  characteristic  wastes  will  be  subject 
to  the  restrictions  by  May  8. 1990. 

To  meet  these  new  requirements. 
RCRA  treatment,  storage,  and  disposal 
facilities  are  finding  it  necessary  to 
make  significant  modifications  in  their 
handling  of  hazardous  waste.  For 
example,  many  facilities  have  sought  to 
add  new  processes  not  identified  in  their 
permits  or  interim  status  authorizations 
so  that  they  can  treat  restricted  wastes 
and  meet  the  land  disposal  restriction 
standards.  Other  facilities,  which  have 
treatment  processes  already  in  place, 
have  sought  to  add  new  waste  codes, 
allowing  them  to  receive  restricted 
wastes  for  treatment,  or  in  certain  cases 
to  dispose  of  restricted  wastes  after 
treatment.  Finally,  some  generators  have 
experienced  difficulty  in  finding 
permitted  facilities  than  can  handle 
specific  treatment  residues  without 
permit  modifications.  The  Agency 
recognizes  that  a  flexible  permitting 
system,  expediting  such  modifications, 
is  necessary  for  the  effective 
implementation  of  the  land  disposal 
restrictions. 

In  developing  these  restrictions, 
therefore,  the  Agency  took  specific  steps 
to  increase  flexibility  in  permit 
modifications.  In  the  solvents  and 
dioxins  rule  (51  FR  40572).  the  Agency 
amended  §  270.42  of  the  permitting 
regulations  to  allow  the  addition  of  a 
new  waste  code  as  a  "minor"  permit 
modification,  if  the  waste  was  restricted 
from  land  disposal  under  Part  268.  the 
waste  met  the  applicable  land  disposal 
restriction  treatment  standards,  and 
handling  of  the  waste  did  not  present 
risks  substantially  different  from  the 
handling  of  wastes  already  listed  in  the 
perm.it  (40  CFR  270.42(o)).  In  the 
California  list  rule  (52  FR  25792).  the 
Agency  further  expanded  the  list  of 
minor  permit  modifications  in  i  270.42  to 
include  the  addition  of  new  processes 
used  to  treat  restricted  waste  to  BDAT 
levels,  as  long  as  those  processes  took 
place  in  tanks  or  containers  §  270.42(p)). 
At  the  same  time,  however,  facilities 
were  required  to  apply  for  a  major 
permit  modification. 

EPA's  new  permit  modification 
regulations,  published  on  September  28. 
1988  (53  FR  37912),  recently  superseded 
these  amendments.  In  the  permit 
modification  regulations,  EPA  replaced 
the  major-minor  permit  modification 
system  of  §  270.41  and  270.42  with  a 
three-tiered  system  of  modifications. 
Under  this  new  system,  Class  1 
modifications,  which  are  generally 
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routine  or  technically  narrow  changes, 
are  analogous  to  the  minor 
modificabons  of  the  earlier  regulations. 
Class  2  and  3  modifications,  which 
involve  more  substantial  changes  to  the 
facility,  require  more  time-consuming 
and  elaborate  approval  procedures, 
including  prior  public  notice  and 
comment.  These  changes  are  generally 
analogous  to  the  former  major 
modifications  of  §  270.41.  Neither  of  the 
two  minor  modifications  established  for 
restricted  wastes  in  S  270.42(o)  and  (p) 
were  categorized  as  Class  1  in  the  new 
permit  modification  rules.  However,  the 
new  rules  allow  the  Agency  to  issue 
"temporary  authorizations"  for  several 
changes  potentially  relevant  to  land 
disposal  restrictions,  including  the 
treatment  or  storage  of  restricted  wastes 
in  tanks  or  containers  and  changes  to 
protect  human  health  and  the 
environment.  In  this  respect,  the  permit 
modification  regulations  maintain  some 
flexibility  for  facilities  to  comply  with 
the  land  disposal  restrictions. 

III.  Summary  of  Comments  on  Permit 
Flexibility 

In  the  course  of  the  land  disposal 
restriction  rulemakings,  the  Agency 
received  a  number  of  comments  on  the 
need  to  further  expedite  permit 
modification  procedures.  As  a  result  of 
these  comments,  ihe  Agency  began  to 
consider  that  it  might  be  desirable  to 
restore  the  "minor  modification"  status 
established  in  the  solvents  and  dioxins 
and  California  Kst  rules.  The  Agency 
also  noted  that  the  flexibihty  these 
commenters  request  is  similar  to 
changes  proposed  in  the  August  14. 1987 
"facility  changes"  rule  for  interim  status 
facilities.  Consequently,  the  Agency 
decided  to  transfer  these  comments  to 
the  docket  for  that  proposal  and  will 
consider  them  further  before  issuing  the 
final  rule  on  facility  changes.  EPA  is 
today  soliciting  comment  on  the  two 
issues  described  below. 

First,  members  of  the  regulated 
community  have  argued  that  the  land 
disposal  restrictions  impose  unexpected 
difficulties  for  owners  and  operators  of 
facilities  that  treat,  store,  or  dispose  of 
mixtures  of  several  wastes  with 
separate  EPA  hazardous  waste  codes 
which  are  subject  to  the  land  disposal 
restrictions.  These  di^iculties  have  two 
sources.  First,  the  land  disposal 
restrictions  impose  new  rules  for 
tracking  and  recordkeeping  that  require 
waste  generators  and  treaters  to  list  in 
an  accompanying  document  (although 
not  in  the  separate  manifest)  all  waste 
codes  applying  to  wastes  in  an 
individual  batch  or  shipment  See  40 
CFR  268.7.  Second,  the  preamble  to  the 
proposed  and  final  First  Third  land 


disposal  rules  focused  on  two  particular 
types  of  complex  wastes,  "derived  from" 
wastes  and  "contained  in"  wastes.  This 
discussion  reminded  the  regulated 
community  that  regulations  promulgated 
in  1980  provide  that  any  waste  "derived 
from"  the  treatment,  storage,  or  disposal 
of  a  listed  hazardous  waste  is 
considered  to  be  the  same  listed  waste. 
These  derived  from  wastes  include 
leachates  and  residues  from  all  types  of 
waste  treatment  including  BDAT  under 
the  land  disposal  restrictions.  See 
§  261.3(c)(2).  A  similar  principle  applies 
to  wastes  found  in  non-waste  matrices, 
such  as  groundwater.  See  §  261.3(d)(2). 
Generators  and  treaters  of  derived  from 
and  contained  in  wastes  subject  to  the 
land  disposal  restrictions  must  list  all  of 
the  waste  codes  applying  to  the  original 
wastes. 

Commenters  on  the  First  Third  rule,  as 
well  as  members  of  the  regulated 
community  who  have  challenged  that 
rule,  have  informed  EPA  that  the 
combination  of  the  new  waste  code 
requirements  and  the  renewed  focus  on 
the  nature  of  derived  fi-om  and 
contained  in  wastes  may  seriously 
disrupt  the  operations  of  many  facilities 
that  treat  or  dispose  of  the  treated 
residues.  They  maintain  that  the 
regulated  community  was  not 
accustomed  to  listing  all  waste  codes  for 
these  wastes  with  such  particularity. 
Consequently,  some  permits  for  facilities 
that  treat  or  dispose  of  these  wastes 
may  not  contain  the  full  array  of  waste 
codes  needed  to  describe  these  complex 
waste  matrices.  According  to  at  least 
one  member  of  the  regulated  community, 
modifying  permits  to  reflect  all  of  the 
waste  codes  involved  would  take 
several  years  under  current  procedures 
for  modifications.  (Although  interim 
status  facilities  may  face  similar 
problems,  there  is  no  need  for  a  national 
rulemaking  because  the  interim  status 
rules  already  provide  very  flexible 
procedures  for  adding  new  wastes.  See 
40  CFR  270.72(a).) 

Second,  commenters  have  repeatedly 
stressed  that  permitted  facilities  need 
flexibility  to  add  new  treatment 
processes  that  would  allow  facilities  to 
treat  wastes  to  BDAT  standards.  EPA 
has  recognized  the  need  for  this 
flexibility  in  other  contexts.  As 
explained  above.  EPA  originally 
promulgated  a  final  rule  that  provided 
such  flexibility  for  the  treatment  of 
solvents,  dioxins.  and  California  list 
wastes,  although  the  rule  was  later 
replaced  by  the  new  permit  modification 
scheme.  EPA  also  proposed  similar 
fiexibility  for  facilities  operating  under 
interim  status  in  its  August  14. 1987 
facility  changes  proposal. 


Finally,  EPA  notes  that  similar 
problems  exist  for  derived  from  and 
contained  in  wastes  that  are  subject  to 
the  "soft  hammer"  rules  which  now 
apply  to  First  Third  wastes  and  which 
will  apply  to  some  Second  Thirds 
wastes  after  June  8, 1989.  if  EPA  fails  to 
set  a  treatment  standard  for  a  First 
Third  or  Second  Third  waste  by  the 
statutory  deadline,  the  waste  may  not 
be  placed  in  a  landfill  or  surface 
impoundment  unless  the  unit  meets 
certain  minimum  technological 
requirements  (relating  to  leachate 
collection  and  double  liners). 
Furthermore,  the  waste  must  be  treated 
to  the  most  protective  level  achievable 
by  practically  available  technologies. 
See  53  FR  31138,  33171-33181.  Soft 
hammer  wastes  are  also  subject  to  the 
waste  code  reporting  requirements 
described  above.  Consequently,  EPA 
believes  owners  and  operators  of 
facilities  that  manage  these  wastes  may 
need  the  same  fiexibility  for  adding  new 
treatment  processes  to  their  facilities, 
and  new  waste  codes  to  facility  permits. 

IV.  Request  for  Further  Comment 

As  explained  above,  EPA's  interim 
status  rules  already  provide  simple 
procedures  for  adding  new  waste  codes 
to  a  facility's  interim  status 
authorization.  Also,  EPA  proposed  in 
August  1987  to  simplify  procedures  for 
adding  new  processes  at  interim  status 
facilities  when  such  processes  were 
needed  to  provide  treatment  for 
restricted  wastes,  and  when  treatment 
took  place  in  tanks  and  containers.  EPA 
is  today  sohciting  comment  on  the 
concept  of  expanding  that  rulemaking  to 
provide  fiexiblity  for  permitted  facilities 
that  need  to  add  waste  codes  or 
treatment  processes  to  comply  with  the 
land  disposal  restrictions. 

First,  to  address  the  treatment  residue 
and  contaminated  environmental  media 
issue,  the  Agency  solicits  comment  on 
whether  it  would  be  appropriate  to 
allow  as  a  Class  1  modification,  with 
prior  Agency  approval,  the  following 
change:  The  addition  of  new  waste 
codes  to  a  permit  where  the  added 
waste  is  a  restricted  waste  that  meets 
the  applicable  treatment  standards.  This 
change  would  include  treatment 
residues  derived  from  restricted  wastes 
treated  to  BDAT  levels,  as  well  as 
leachate,  contaminated  groundwater,  or 
contaminated  soils  that  are  derived  from 
or  which  contain  restricted  wastes  and 
that  meet  the  treatment  standards.  In 
addition,  the  Agency  requests  comment 
on  whether  these  modifications  should 
be  restricted  to  cases  where  the 
receiving  unit  (if  it  is  a  landfill  or  surface 
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impoundment)  mnets  minimum 
technology  requirements. 

EPA  also  solicits  comment  on  the 
issue  of  whether  a  permit  modification 
allowing  the  receipt  of  residues  from 
trtafing  soft  hammer  wast(!S  should  also 
be  a  Class  1  modification.  The  logif.  for 
allowing  Class  1  modific  ations  for 
residues  from  trtatment  fechnologios 
which  are  BDAT  for  similar  wastes 
could  nppiy  as  well  to  soft  hiimmer 
waste  treatment  residues.  Soft  h.'immer 
wastes  must  be  treated  by  Ihe 
practically  available  technologies  that 
yield  the  greatest  environmental  benefit 
(§  268.8{a)(2)(ii)).  In  many  cases  these 
will  be  technologies  which  approximate 
those  which  eventually  will  be  BDAT. 
Thus,  allowing  expedited  permit 
amendments  to  accommodate  receipt  of 
"soft  hammer"  treatment  residues 
serves  the  ultimate  purpose  of  the  land 
disposal  restrictions  and  RCRA  in 
general,  in  the  same  way  as  it  would  for 
residues  resulting  from  BDAT  processes. 
In  addition,  the  Agency  has  been 
informed  that  the  same  type  of  practical 
problem  can  exist  for  soft  hammer 
treatment  residues  as  for  other 
treatment  residues.  For  example, 
incinerators  could  commingle  first  third 
soft  hammer  wastes  (such  as  small 
batches  of  §  261.33  commercial  chemical 
products)  with  other  prohibited  wastes 
so  that  the  resulting  incinerator  ash 
carries  the  waste  codes  of  the  soft 
hammer  wastes  as  well  as  the  other 
prohibited  wastes.  It  may  prove  difficult 
finding  disposal  facilities  with  all  of  the 
§  261  33  waste  codes  already  in  the 
disposal  permit  (assuming  the  facility 
hap  chosen  to  draft  its  permit 
{•ppiication  by  using  waste  codes  rather 
tiian  narrative  description). 

On  the  issue  of  soft  hammer  wastes, 
the  Agency  particularly  requests 
comments  on  whether  Class  1 
modifications  should  be  available  only 
to  treatment  residues  for  which  a  valid 
certification  has  been  submitted 
pursuant  to  §  268.8.  Allowing  Class  1 
modifications  for  untreated  soft  hammer 
wastes  or  wastes  that  have  not  been 
treated  by  the  practically  available 
technology  that  yields  the  sreatest 
environmental  benefit  does  not  appear 
to  advance  the  ultimate  goals  of  the  land 
disposal  restrictions  statutory 
provisions. 

EPA  is  requesting  comment  on 
whether  these  waste  code  modifications 
should  be  limited  to  wastes  meeting  the 
treatment  standards  or  treated  soft 
hammer  wastes  for  which  EPA  has 
received  a  valid  certification.  The 
rationale  for  this  limitation  would  be 
that  such  treatment  will  reduce  risks  to 


levels  where  Class  1  modifications  are 
appropriate. 

Second,  there  .T.ay  be  situations 
where  other  types  of  wastes  carrying 
multiple  waste  codes  not  presently 
subject  to  a  treatment  standard  or  to  a 
soft  hammer  are  sent  to  treatment 
facilities.  Although  the  facility's  level  of 
treatment  may  approximate  eventual 
BDAT.  if  the  waste  carries  too  many 
waste  codes  the  treatment  facility's 
permit  could  preclude  immediate 
receipt.  .'Vn  example  is  leachate  derived 
from  the  disposal  of  wastes  in  the 
second  or  third  third  of  the  schedule. 
EPA  solicits  comment  on  whether  the 
rules  should  be  amended  to  allow 
treatment  facili'ies  to  add  waste  codes 
for  such  wastes  to  their  permits  by 
means  of  a  Class  1  modifiction  with 
prior  Agency  approval.  To  avoid 
potential  abuses,  and  link  any  such 
modification  to  non-land-based 
trcntment  approximating  BDAT,  the 
Agency  suggests  limiting  the 
modification  to  situations  wiiere  only 
tank  treatment,  or  treatment  in  enclosed 
devices  like  incinerators  is  involved  and 
the  treatment  method  involves  metals 
recovery,  metals  precipitation,  cyanide 
destruction,  carbon  adsorption,  chemical 
oxidation,  steam  stripping, 
biodegradation,  and  incineration  or 
other  direct  thermal  destruction.  This 
contemplated  rule  change  thus  draws  on 
principles  in  the  noW'Superseded 
§  270.42(p),  and  the  rescheduling  in 
§  268.12  (b)  and  (c)  (53  FR  31215,  August 
17,1988). 

EPA  emphasizes  that  Federal  RCRA 
regulations  do  not  require  that  waste 
codes  be  listed  in  permits.  The  issue 
discussed  in  today's  notice,  however, 
arises  in  situations  w'nere  a  permit 
restricts  a  faciUty  or  unit  to  specific 
waste  codes.  These  situations  could  be 
avoided  if  treatment  residues  were 
listed  in  the  permit  by  a  narrative 
description — such  as,  incinerator  ash  or 
other  treatment  residue  derived  in  whole 
or  in  part  from  BDAT  or  certified  (and 
valid)  soft  hammer  treatment  In 
modifying  existing  permits,  therefore, 
instead  of  adding  waste  codes,  facilities 
may  wish  to  incorporate  a  narrative 
description  circumscribing  the  t>pe  of 
waste  received,  along  the  lines 
described  above.  EPA  believes  this 
action  would  be  protective,  given  that 
any  such  residue  could  be  measured 
against  an  objective  benchmark  of 
proper  treatment — namely,  meeting 
BDAT  (or  having  a  valid  soft  hammer 
certification)  for  any  prohibited  waste 
from  which  the  treatment  residue  is 
derived.  Under  the  approach  described 
in  today's  notice,  such  a  change  could 


take  place  as  a  Class  1  modification. 
With  prior  Director  approval. 

Finally,  the  Agency  solicits  further 
comment  on  whether  it  should  allow  as 
a  Class  1  modification,  with  prior 
Agency  approv  al,  the  addition  of  new 
treatment  processes,  as  long  s  those 
proceses  are  necessarj'  to  treat 
restricted  wastes  to  meet  treatment 
standards  and  the  t.'eatment  processes 
are  to  take  place  in  tanks  or  containers. 
This  amendment  would  in  effect 
reinstate  the  concept  contained  in  the 
now  superseded  S  270.42(p). 

The  Agency  is  allowing  a  thirty-day 
comment  period  on  these  i;-sue.s  and, 
after  review  of  comments,  intends  to 
move  prom.ptly  ^o  a  final  decisuin.  In  the 
meantime,  it  shoud  be  noted  that  the 
temporary  authorization  provisions  in 
the  permit  modification  rules  are 
frequently  available  for  facilities 
seeking  to  m.ake  changes  necessarj-  to 
comply  with  the  land  disposal 
restrictions.  Because  these 
authorizations  are  available  for  a  six- 
month  period  (with  the  possibility  of 
extension),  the  agency  believes  that 
permitted  facilities  have  sufficient 
fiexibility  to  comply  w'th  the  land 
disposal  restrictions  until  the  issues 
discussed  above  are  resolved. 

V.  State  Authorization 

No  Stales  have  yet  been  authorized  to 
carry  out  the  new  permit  modifications 
regulations,  and  therefore  authorized 
states  do  not  now  have  the  authority 
under  RCRA  to  modify  permits 
according  to  these  procedures.  However, 
as  the  Agency  pointed  out  in  the 
preamble  to  the  final  permit 
modification  rule.  EP.^  may  authorize 
permit  modifications  to  EPA- 
administcred  permits  or  permit 
conditions  through  the  new  procedures, 
where  the  changes  are  necessary  to 
implement  HSWA  requirements,  i.e.,  to 
achieve  compliance  with  corrective 
action  requirements  or  land  disposal 
restrictions  (53  FR  37933).  Because  the 
land  disposal  restrictions  qualify  as  a 
HSWA  requirement,  the  Agency  now 
has  the  authority  to  approve  temporary 
authorizations  when  necessary  to  allow 
compliance  with  the  land  disposal 
restrictions.  Similarly,  if  the  Class  1 
modifications  described  above  are 
adopted,  the  Agency  would  have  the 
authority  to  approve  them  for  EPA- 
administered  permits  or  permit 
conditions  until  States  were  authorized 
for  the  procedures.  It  should  be  noted, 
however,  that  Federal  authority  in  this 
area  would  not  preempt  more  stringent 
authorized  State  standards.  Where 
authorized  State  regulations  or 
enforcement  policies  prohibit  such 
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temporary  authorizations  or  permit 
modifications,  they  would  be  precluded. 
Those  states  whose  rules  have  the 
earlier  major  modifications — minor 
modification  scheme  may,  however,  be 
able  as  a  matter  of  state  law  to  consider 
the  changes  discussed  in  this  notice  to 
be  minor  permit  modifications  so  long  as 
doing  so  is  no  less  stringent  than  the 
federal  program.  Facilities  in  authorized 
States  seeking  temporary  authorizations 
to  comply  with  the  land  disposal 
restrictions,  therefore,  should  consult 
both  with  the  appropriate  EPA  Regional 
office  and  the  State  permitting  authority. 

List  of  Subjects  in  40  CFR  Part  270 

Administrative  practice  and 
procedure.  Permit  modifiction 
procedures. 

Date:  November  9. 1988. 
|.  Winston  Porter, 

Assistant  Administratot  for  Solid  Waste  and 

Emergency  Response. 

|FR  Doc.  88-26588  Filed  11-16-88;  8:45  amj 

BILLINa  CODE  SSeO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[DocketNo.FEMA-69201 

Proposed  Flood  Elevation 
Determinations;  Florida;  Correction 

AGENCY:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  ruk;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  52  FR  46799  on 
December  10, 1987.  This  correction 
notice  provides  a  more  accurate 
representation  of  the  Flood  Insurance 
Study  and  Flood  Insurance  Rate  Map  for 
the  City  of  Edgewater.  Volusia  County. 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT. 
John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION: . 

The  Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected  locations  in  the  City  of 
Edgewater,  Volusia  County,  Florida 
previously  published  at  52  FR  46799  on 
December  10, 1987,  in  accordance  with 
section  110  of  the  Flood  Disaster 


Protection  Act  of  1973  (Pub.  L.  93-234), 
87  1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

The  proposed  modified  base  (lOO- 
year)  flood  elevations  for  selected 
locations  are- 

Proposed  Modified  Base  (IOO-year) 
Flood  Elevations 


Source 

o« 
flooding 

Location 

#Oepifi  m  feet  above 

ground  'Elevation  in. 

feet  (NGVD) 

Existmg 

Modified 

Atlantic 
Ocean. 

Atxjut  1,600 

fee! 

norttiwest  of 

the 

intersection  of 

Park  Avenue 

and  Fiag'et 

Road. 
About  500  feet 

norttieast  of 

the 

intersectioo  of 

Vi'ginia  Street 

and  Riverside 

Drive, 

Mone 
"6 

*6 
•8 

Issued:  Novpmber  10. 1988 
Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

(FR  Doc  88-26579  Filed  11-16-88  8:45  ei^| 
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44  CFR  Part  67 
(Docket  No.  FEMA-6923J 

Proposed  Flood  Elevation 
Determinatiorts;  Florida;  Correctiom 

agency:  Federal  Insurance 
Administration;  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule;  correction 

summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (lOO-year)  flood  elevations 
previously  published  at  53  FR  4687  on 
February  17, 1988.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the 
Unincorporated  Areas  of  Volusta 
County,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT 
|ohn  L  Matticks  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-2767. 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (IOO-year)  flood  elevations  for 
selected  locations  in  the  Unincorporated 
Areas  of  Volusia  County,  Florida 
previously  published  at  53  FR  4687  on 
February  17, 1988,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

The  proposed  modified  base  (100- 
year)  fiood  elevations  for  selected 
locations  are: 

Proposed  Modified  Base  (100-Year) 
Flood  Elevations 


ACTION:  Proposed  rule;  correction. 


Source 
of 

Location 

#  Depth  in  feel 
atxjve  ground 
•  Eleva»ion.j|ivteeL_ 
(NGVD) 

Existing 

Modified 

Atlantic 

Just  west  of 

•4 

"4 

Ocean/ 

intersection  of 

Intra- 

Joho- 

coastal 

A-TOerson 

Water- 

Drive and 

way 

HightKidge 
Road 

Atxjut  1800  feet 

"7 

"8 

east  of  ttie 

intersection  of 

US  Route  1 

and  Joseiyn 
Road. 

Atxxit  250  feet 

..  .,., 

"19 

east  of  State 

Road  A1A, 

soutt^of  ttie 

Flagler 
County/ 

V0lUS'.d 

County 
Boundary 

Issued;  November  10, 1988, 

Harold  T.  Duryee. 

Administrator,  FederaJ  Insurance 
Administration. 

(FR  Doc.  88-26577  Filed  11-16-88;  8:45  am] 

SILLINO  COOe  •71t-03-H 

44  CFR  Part  67 
[Oodiet  No.  FEMA-69201 

Proposed  Flood  Elevation 
Determinations;  Rorida;  Correction 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency, 


summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  52  FR  46799  on 
December  10. 1987.  This  correction 
notice  provides  a  more  accurate 
representation  of  the  Flood  Insurance 
Study  and  Flood  Insurance  Rate  Map  for 
the  City  of  Ormond  Beach.  Volusia 
County.  Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Matticks  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  64&-2767. 
SUPPLEMENTARY  INFORMATION: 

The  Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected  locations  in  the  City  of  Ormond 
Beach.  Volusia  County,  Florida 
previously  published  at  52  FR  46799  on 
December  10, 1987,  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234). 
87  1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 

The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 

Proposed  Modified  Base  (100-year) 
Flood  Elevations 


#  Depth  in  feet 

above  ground. 

Source 

*  Elevation  in  feet 

flooding 

Location 

(r«3VD) 

Existing 

Modified 

InUa- 

About  400  feet 

•4 

•5 

coastal 

east  of  the 

Water- 

irnersection of 

way/ 

l^jrth  Beach 

Halifax 

Street  and 

River. 

Cameo  Circle 

About  500  feet 

•6 

•6 

east  of  the 

intersectxjn  of 

Wilmette 

Avenue  and 

rtorlh  Beach 

Street 

Issued:  November  10, 1988. 
Harold  T.  Duryee, 
Administrator.  Federal  Insurance 
Administration. 
[FR  Doc.  88-26578  Filed  11-16-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fisli  and  WlldUfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Determine 
Arabia  Serotlna  (Shale  Barren  Rock 
Cress)  To  Be  an  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to  Hst  a 
plant.  Arabis  scrotina  (shale  barren  rock 
cress)  as  an  endangered  species.  It  is 
found  only  in  western  Virginia  and 
eastern  West  Virginia.  Presently,  26 
populations,  totahng  fewer  than  1,000 
reproductive  individuals,  are  known. 
Many  populations  are  adversely 
affected  by  deer  browsing,  construction 
and  maintenance  of  roads  and  railroads, 
and  livestock  grazing.  Several 
populations  occur  on  Federal  lands  in 
the  Monongahela  and  George 
Washington  National  Forests.  This 
proposal,  if  made  final,  will  implement 
the  protection  provided  by  the 
Endangered  Species  Act  of  1973.  as 
amended,  for  Ambis  serotina.  Critical 
habitat  is  not  proposed  at  this  time.  The 
Service  seeks  data  and  comments  from 
interested  parties  on  this  proposal. 

dates:  Comments  from  all  interested 
parties  must  be  received  by  January  17, 
1989.  PubUc  hearing  requests  must  be 
received  by  January  3, 1989. 

ADDRESS:  Comments  and  materials 
concerning  this  proposal  should  be  send 
to  the  Supervisor,  Ecological  Services 
Field  Office,  Suite  322.  315  S.  Allen 
Street.  State  College.  Pennsylvania 
16823.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sharon  W.  Morgan,  Fish  and  Wildlife 
Biologist  (see  ADDRESSES  section)  (814/ 
234-4090). 

SUPPLEMENTARY  INFORMATION: 

Background 

Shale  barren  rock  cress  [Arabis 
serotina  Steele),  a  member  of  the 
mustard  family,  is  one  of  several  plant 
species  endemic  to  dry,  exposed,  and 
mid-Appalachian  habitats  known  as 
shale  barrens  (Keener  1983).  These 
unique  shale  of  Paleozoic  age  are  found 
in  the  Ridge  and  Valley  Section  of  the 
Appalachian  Mountains  from 
Pennsylvania  south  to  Virgina  and  West 
Virginia.  Usually  surrounded  by 
deciduous  forest  woodlands,  shale 


barrens  are  isolated  islands  of  habitat 
characterized  by  steep  southern 
exposures  (generally  greater  than  20 
degree  slopes),  relatively  sparse 
vegetative  cover,  high  temperatures  and 
low  moisture  in  the  summer,  and  are 
usually  undercut  by  a  stream  at  the  base 
(Keener  1983).  Eighteen  endemic  plant 
taxa  are  recorded  from  the  shale 
barrens,  including  Arabis  serotina  and 
three  other  Federal  candidate  plant 
species  [Allium  oxyphilum,  Taenidia 
montana,  Trifolium  virginicum]  (Keener 
1983). 

This  species  is  biennial,  with 
populations  usually  consisting  of  two 
age-classes:  young,  nonreproductive 
individuals  present  in  basal  rosette 
form;  and  second-year  plants  that  are 
potentially  reproductive  individuals 
present  in  the  form  of  erect,  flowering 
plants  lacking  a  basal  rosette  of  leaves. 
Another  component  of  populations  is  the 
seed  bank,  consisting  of  dormant, 
ungerminated  seeds  found  either  at  the 
ground  surface  or  buried  in  the  soil.  A 
serotina  may  not  be  a  strict  biennial, 
meaning  that  rosettes  may  persist  longer 
than  one  year,  resulting  in  a  delay  of 
flowering  and  fruiting  beyond  the 
second  year.  Plants  typically  grow  to  a 
height  of  one  to  two  feet,  with  a 
spreading,  compound  infiourescence  of 
many  tiny  whitish  flowers,  each  less 
than  one  quarter-inch  in  length. 

Originally  described  by  Edward 
Steele  in  1911,  the  8p>ecies  has  been 
confused  with  the  morphologically 
similar  Arabis  Laevigata  (Muhl.)  Poir 
var.  burkii  Porter.  Hopkins  (1937) 
reduced  Arabis  serotina  to  sjTionymy 
under  Arabis  laevigata  var.  burkii.  Both 
taxa  occur  on  shale  barrens,  although 
the  latter  is  not  an  endemic.  Wieboldt 
(1987a,  1987b)  has  shown  that  Arabis 
serotina  i»  distinguished  from  Arabis 
laevigata  var.  burkii  by  several  key 
characteristics.  A.  serotina  is  taller  with 
wider  and  more-branched 
inflorescences,  and  has  smaller  flowers 
and  more  narrowly  winged  seeds  than 
A.  laevigata  var.  burkii.  There  are  also 
considerable  differences  between  the 
flowering  periods  of  the  two  taxa.  All 
varieties  of  A.  laevigata,  including  var. 
burkii,  bloom  in  April  and  May  and  set 
seed  before  Arabis  serotina  begins  to 
bloom  in  late  June  or  early  July.  Arabis 
serotina  continues  to  bloom  into 
September  (Wieboldt  1987b). 

Arabis  serotina  is  presently  known 
from  only  26  populations  in  five  Virginia 
counties  (Allegheny,  Augusta,  Bath. 
Highland  and  Rockbridge)  and  three 
West  Virginia  counties  (Greenbrier. 
Hardy  and  Pendleton).  An  additional 
1934  record  from  Shenandoah  County, 
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Virginia  has  not  been  relocated  and  is 
considered  historic.  The  species  has 
never  been  documented  to  be  more 
widespread,  and  the  reported 
distribution  in  seven  West  Virginia 
counties  (Strausbaugh  and  Core  1978) 
was  based  on  collections  of  ^4.  /oei/'ccio 
var.  burki'i  {Bartgis  1985).  The  species' 
highly  restricted  range  appears  to  be  a 
result  of  biogeographic  events  and  not 
due  to  recent  land-use  changes  or  the 
lack  of  suitable  habitat  elsewhere. 
During  1983-85,  a  survey  of  70  shale 
barrens  in  eight  West  Virginia  counties 
resulted  in  only  a  few  new  populations 
(Bartgis  1985).  Searches  of  15-20  barrens 
in  the  range  of  i4.  serotina  in  Virginia 
revealed  few  additional  populations  [M. 
Lipford,  Virginia  Natural  Heritage 
Program,  pers.  comm.  1988). 

In  both  Virginia  and  West  Virginia,  all 
populations  occur  on  Brallier  Formation 
shales  on  south-  to  southwest-facing 
slopes  at  elevations  of  1300  to  Z.'iOO  feet. 
Most  of  the  known  populations  occur 
partially  or  completely  in  the  George 
Washington  and  Monongahela  National 
Forests. 

Populations  are  fairly  small  at  all  28 
locations.  Since  plants  in  the  rosette 
stage  are  inconspicuous  and  easily 
overlooked,  most  population  counts 
refer  to  only  flowering  and/or  fruiting 
plants.  Approximately  130  reproductive 
plants  were  found  at  the  13  Virginia 
sites  in  1987  (M.  Lipford,  pers.  comm. 
1987)  and  only  about  700  reproductive 
individuals  comprised  the  13  West 
Virginia  populations  in  1985  (Bartgis  in 
press).  Although  a  few  additional 
populations  may  be  located  in  the 
future,  the  typically  small  population 
sizes  suggest  that  the  total  number  of 
individuals  will  remain  small.  In  both 
states,  most  populations  are  moderately 
to  severely  browsed  by  deer. 
Rangewide,  sites  have  been  affected  to 
some  degree  by  road  or  railroad 
construction,  small  flood-control 
projects,  and  grazing  by  livestock. 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  recognized  Arabis  serotina  as 
a  Category  2  candidate  for  listing  in  the 
Supplement  to  Review  of  Plant  Taxa  for 
Listing  as  Endangered  or  Threatened 
Species  published  in  the  Federal 
Register  on  November  28, 1983  (48  PR 
53641).  Category  2  comprises  those  taxa 
for  which  listing  is  possibly  appropriate 
but  for  which  existing  information  is 
insufficient  to  support  a  proposed  rule. 
The  updated  notice  of  review  for  plant 
taxa  published  on  September  27, 1988 
again  included  Arabis  serotina  in 
Category  2. 

In  1985,  the  Service  contracted  with 
The  Nature  Conservancy's  Eastern 
Regional  Office  to  conduct  status  survey 
work  on  Arabis  serotina  and  other 


Federal  candidate  species.  Those 
reports  (Bartgis  1985,  Rawinski  and 
Cassin  1986)  documented  a  high  degree 
of  threat  at  most  Arabis  serotina  sites 
and  recommended  immediate  Usting  by 
the  Service. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (codified  at  50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Arabis  serotina  Steele 
(shale  barren  rock  cress)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification  or  curtailment 
of  its  habitat  or  range.  In  West  Virginia, 
five  of  the  shale  barrens  supportmg 
known  populations  ol  Arabis  serotina 
have  been  partially  destroyed  by  road 
construction  and  sixth  was  affected  by  a 
small  flood-control  dam  which  degraded 
the  habitat  available  for  the  species 
(Bartgis  in  press).  In  Virginia,  three 
shale  barrens  supporting  known  Arabis 
serotina  populations  were  partially 
destroyed  by  road  construction,  two 
were  damaged  by  railroad  construction, 
and  one  is  crossed  by  a  hiking  trail  (T. 
Wieboldt.  Virginia  Polytechnic  Institute, 
pers.  comm.  1987).  The  extent  of  the 
impacts  of  all  these  projects  upon  the 
Arabis  serotina  populations  is  unknown. 
Two  of  the  West  Virginia  populations 
have  been  grazed  by  sheep  or  goats  in 
the  past.  While  no  longer  grazed  by 
livestock,  presently  both  sites  have  little 
vegetation,  marked  erosional  features, 
and  very  few  Arabis  serotina 
individuals  (Bartgis  in  press). 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Arabis  serotina  is  not  known 
to  be  used  for  any  commercial  or 
recreational  purpose.  Because  of  its 
rarity,  it  may  be  subject  to  collection  by 
botanists  and  curiosity  seekers.  Since 
most  populations  consist  of  20  or  fewer 
individuals,  collection  or  vandalism  at 
those  sites  could  eliminate  populations. 

C.  Disease  or predation.  The  larvae  of 
the  butterfly  Olympia  marble  (Euchloe 
olympia)  have  been  reported  to  feed  on 
Arab's  serotina  (Clench  and  Opler 
1983),  but  the  report  is  believed 
erroneous.  Timing  of  larval  emergence 
suggests  that  they  feed  on  A.  laevigata 
var.  burkii  (Bartgis  in  press).  White- 
tailed  deer  [Odocoileus  virginianus)  are 
known  to  heavily  browse  Arabis 
serotina  populations. 


As  in  many  northeastern  states,  deer 
populations  are  increasing  in  both 
Virginia  and  West  Virginia,  resulting  in 
greater  browsing  pressure  on  many 
herbaceous  plants.  In  West  Virginia, 
eight  of  eleven  A.  serotina  populations 
surveyed  in  1985  had  been  browsed  by 
deer  resulting  in  partial  or  complete  loss 
of  15  to  70%  (average  30%)  of  the 
inflorescences  in  those  populations.  For 
example,  in  an  unusually  large 
population  of  124  plants  only  47  plants 
successfully  set  seed  (Bartgis  in  press). 
At  three  Virginia  populations  with  only 
one  or  two  reproductive  individuals 
each,  all  were  browsed  in  1987  (M. 
Lipford  pers.  comm.  1987).  Since  the 
plant  is  a  biennial  inhabiting  a  stressful 
environment,  such  a  significant  loss  of 
propagules  in  any  given  year  could  lead 
to  lower  reproductive  success.  As  the 
median  reproductive  population  size 
observed  in  West  Virginia  during  1985 
was  17  plants,  and  in  Virginia  during 
1987  was  seven  plants,  any  minor 
decreases  in  reproductive  potential 
through  grazing  or  other  means  could 
completely  eliminate  populations. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  Arabis  serotina  is  not 
currently  protected  by  any  state  or  local 
laws  or  regulations.  Four  populations  in 
West  Virginia  and  seven  in  Virginia 
occur  in  established  National  Forest 
Special  Interest  Areas  (U.S.  Dept.  of 
Agriculture  1986a,  1986b)  These  areas 
are  managed  by  the  Forest  Service  to 
protect  the  habitat  and  species  present. 
Some  of  these  populations  extend  onto 
adjacent  private  land.  Special  Interest 
Areas  (SIA)  are  not  permanent 
designations  and  may  be  revoked  by  the 
administrating  national  forest.  Although 
the  SIA  designation  prevents  habitat 
alteration,  it  does  not  provide  protection 
from  threats  such  as  deer  predation  that 
may  adversely  affect  these  populations. 

One  West  Virginia  population  occurs 
on  a  shale  barren  leased  by  The  Nature 
Conservancy  ( TNC).  and  that 
organization  is  also  securing  voluntary 
protection  of  at  least  two  addition.-^l 
populations.  These  voluntary 
agreements  have  no  binding  legal  status. 
The  ten  populations  on  private  land  are 
not  protected  by  any  laws  or 
regulations. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Shale 
barren  communities  are  relatively  long- 
term  features  of  the  landscape,  but  may 
gradually  be  replaced  by  woodlands 
through  succession  (Keener  1983). 
However  this  process  is  slow  and  is 
unlikely  to  affect  more  than  a  very  few 
Arabis  serotina  populations  in  the  near 
future. 


A.  serotina  is  the  most  sporadic  and 
rarest  of  the  shale  barren  endemics 
(Wieboldt  in  Rawinski  and  Cassin  1986) 
and  recent  surveys  show  that 
populations  have  declined  in  the  past 
few  years.  In  addition  to  predation  by 
deer,  populations  have  been  adversely 
affected  by  severe  droughts  in  1987  and 
1988.  One  Virginia  shale  barren 
supported  100  reproductive  rndividuals 
in  1985,  but  in  1987  only  nine  were 
found.  Another  Virginia  shale  barren 
showed  three  individuals  in  1984  but 
none  was  found  in  1987  (M.  Lipford. 
pers.  comm.  1987).  At  one  West  Virgmia 
barren  which  had  136  reproductive 
individuals  in  1985.  only  12  plants  set 
fruit  in  1987  (Bartgis  in  press). 

Many  biennial  species  typically 
exhibit  fluctuations  in  population 
numbers  from  year  to  year;  however, 
repeated  loss  of  reproductive 
individuals  several  seasons  in 
succession  poses  a  serious  threat  to 
long-term  survival  of  the  species.  Low 
population  numbers  combined  with 
continually  decreasing  contributions  to 
the  seed  bank  result  in  the  species  being 
particularly  vulnerable  to  any  natural  or 
human-caused  stresses.  No  attempt  has 
been  made  to  assess  the  size  of  the  seed 
bank  at  any  population.  If  present  trends 
continue,  the  future  of  smaller 
populations  will  be  highly  uncertain. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Arabis  serotina 
as  endangered.  Habitat  degradation  and 
loss  of  reproduction  through  grazing 
pose  severe  problems  to  the  continued 
existence  of  the  species.  Although  26 
populations  are  known,  15  of  these 
populations  number  20  or  fewer 
individuals,  making  the  species 
particularly  vulnerable  to  any  threats.  In 
addition,  most  of  the  available  shale 
barren  habitat  for  this  species  has  been 
inventoried,  making  it  unlikely  that 
many  new  populations  will  be  found. 

Critical  Habitat 

Section  4(a)3  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Arabis  serotina  at  this 
time.  Very  small  population  sizes  make 
this  species  particularly  threatened  by 
any  vandalism  or  collecting.  Since  it 
occurs  in  unique,  easily-identified 
habitats,  publication  of  critical  habitat 


maps  may  result  in  vandalism  and 
collection  by  curiosity  seekers.  Although 
listing  would  prohibit  removal  and 
reduction  to  possession,  or  malicious 
damage  or  destruction,  on  Forest 
Service  lands,  and  removal,  cutting, 
digging  up.  or  damaging  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  tresspass  law. 
publishing  critical  habitat  maps  would 
inr  rease  enforcement  problem.s.  The 
Forest  Service.  The  Nature  Conservancy 
and  landowners  of  major  populations  on 
private  land  have  been  informed  of 
population  locations  and  the  importance 
of  protecting  the  species'  habitat.  Listing 
will  result  in  habitat  protection  through 
the  recovery  process  and  Section  7 
consultations.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
Arabis  serotii^a. 
Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  hsting  encourages  and  results  in 
conservation  actions  by  Federal,  State 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisitions  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  pny  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  were  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 


the  Service.  The  U.S.  Department  of 
Agriculture.  Forest  Service  partially  or 
completely  owns  sixteen  of  the  known 
Arabis  serotina  populations.  Activities 
in  these  areas  that  may  affect  the 
species  would  require  Section  7 
consultation. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61,  17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  Arabis  serotina,  all  trade 
prohibitions  of  Section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  ir.61.  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
Stale  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  isjiot  common 
in  cultivation  or  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them,  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240  (703/ 
235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Arabis 
serotina: 

(2)  the  location  of  any  additional 
populations  ol  Arabis  serotina  and  the 
reasons  why  any  hat>itat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act: 

(3)  additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 
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(4)  current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Arabis  serotina. 

Final  promulgation  of  the  reguhitions 
on  Arabis  serotina  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Supervisor,  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  of  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat  1411  (16  U.S.C.  1531  et  svq.];  Pub. 
L.  99-625, 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
for  plants  by  adding  the  following,  in 
alphabetical  order,  under  the  family 
Brassicaceae  to  the  List  of  Endangered 
and  Threatened  Plants: 

§  17.12    Endangered  and  threatened 
plants. 


(h) 


Species 


Scientific  name 


Common  name 


Historic  range 


Status 


Wtien  listed 


Critical 
tiat)itat 


Special 

rules 


Brassicaceae — Mustard  family: 

•  •  •  • 

Arat»s  serotina Shale  barren  rock  cress USA  (VA,  WV).. 


NA 


Uated:  October  25, 1988. 

Susan  Recce. 

Assistant  Secretary  for  Fish  an  J  Wiliilije  ami 
Park.>i. 

[FR  Doc.  88-21,037  Filed  11-16-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 
{Docket  No.  81008-82081 

Fee  Schedule  for  Foreign  Fishing; 
Corrections 

agency:  National  Marine  Fisheries 
Survice  (NMFS),  NOAA,  Commerce. 

ACTION:  Proposed  rule;  corrections. 


SUMMARY:  This  document  corrects  t. tops 
in  the  proposed  foreign  fee  schedule  for 
1989  which  was  published  November  1, 
1988  (53  FK  44047)  in  FR  Doc.  88-25200. 
An  outdated  telephone  number  was 
given  for  the  telephone  contact  in  the 
preamble  and  an  incorrect  list  of 
proposed  poundage  fees  was  published 
in  Table  1  in  the  regulatory  text.  The 
correct  proposed  poundage  fees  were 
listed  in  the  next  to  last  column  of  Table 
2  of  the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT. 

Alfred  J.  Dilik,  301^27-2339. 

SUPPLEMENTARY  INFORMATION:  The 

following  corrections  are  made: 
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1.  On  page  44047,  column  1,  under  the 
"FOR  FURTHER  INFORMATION  CONTACT" 

heading,  the  telephone  number  is 
corrected  to  read  "301-427-2339." 

§611.22    [Corrected] 

2.  In  S  611.22(b)(1),  page  44050,  column 
3  replace  "Table  1.  Species  and 
Poundage  Fees"  with  the  following, 
corrected  "Table  1.  Species  and 
Poundage  Fees". 

Table  1  .—Species  and  Poundage  Fees 

[Dollars  per  metric  ton.  unless  ott^erwise  noted] 


opocios 


Northwest  Atlantic  Ocean  fisheries: 
1.  Butterfish 

2  Hake,  red „ 

3  Hake,  silver 

4.  Herring,  river 

5.  Mackerel,  Atlantic 

6  Ottier  groundfish 

7  Squid,  /Hex 

8  Squid,  Loligo '. 


Pound- 
age fees 


27461 
163.97 
174  63 
61.76 
68.43 
119.09 
103.98 
245.73 


Table  1  .—Species  and  Poundage 
Fees— Continued 

[Dollars  per  metric  ton.  unless  otherwise  noted] 


Species 


Atlantic  and  gulf  fisheries: 

9  Shark.  Atlantic 

10.  Shnmp,  royal  red 

Alaska  fisheries: 

11.  Pollock,  Alaska 

12.  Cod,  Pacific 

13.  Pacific  ocean  perch 

14.  Rockfish,  other 

15.  Mackerel.  Atka 

16.  Squid.  Pacific , 

17.  Flounders 

18.  Sat)lefish  (Gulf  of  Alaska) 

1 9.  Sablefish  (Benng  Sea  and  Aleu- 
tian Islands) 

20  Groundtish,  other , 

21.  Snails 

Pacific  fisheries: 

22.  Whiting,  Pacific 

23.  Sablefish 

24.  Pacific  ocean  perct) 

25.  Rockfish,  other 

26.  Flounders 

27.  Mackerel,  jack 


Pound- 
age fees 


187  96 
{') 

95  09 
143.97 
195.96 
32615 
11864 
7510 
83  09 
399.03 

210.18 
106  64 
128.42 

78.21 
415  47 
320.38 
33593 
31682 
25461 


Table  1  —Species  and  Poundage 
Fees — Continued 

[Dollars  per  metric  ton.  unless  ottierwise  rxjted] 


Speaes 


1    Pound- 
age fees 


28  Groundfish,  other „ 

Western  Pacific  fishenes: 

29.  Co'al  « - 

30  Dolphin  fwh 

406  58 

91  54 
2.450  59 

31  Wahoo 

32.  Sharks 

33.  Martin,  striped 

98C24 
490  12 
623  82 

34.  Billfish 

882  03 

35  Swofdfish 

1.038  45 

'  Reserved 

'  Dollars  per  kikjgram. 

Authority:  16  U.S.C.  et  seq..  16  U.S.C.  971  et 
seq..  22  U  S.C.  1971  et  seq..  16  U.S.C.  1361  et 
seq. 

Dated:  November  9, 1988. 
BUI  Matuszeski. 
Executive  Director. 
[FR  Doc.  88-26520  Filed  11-16-88:  8:45  am) 
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Notices 


Federal  Register 

Vol.  53,  No.  222 

Thursday,  November  17,  1988 


This  section   of  the  FEDERAL   REGISTER 
contains  documents  other  than  ailes  or 
proposed   rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing   of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents   appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Public  Advisory  Committee  for 
Trademark  Affairs;  Meeting 

agency:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463], 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 

DATE:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from 
10:00  a.m.  until  4:00  p.m.  on  January  10, 
1989. 

Place:  U.S.  Patent  and  Trademark 
Office,  2121  Crystal  Drive,  Crystal  Park 
2,  Room  912.  Arlington.  Virginia. 

Status:  The  meeting  will  be  open  to 
public  observation;  approximately 
twelve  (12)  seats  will  be  available  for 
the  public  on  a  first-come-first-served 
basis.  Members  of  the  public  will  be 
permitted  to  make  oral  comments  of 
three  (3)  minutes  each.  Written 
comments  and  suggestions  will  be 
accepted  before  or  after  the  meeting  on 
any  of  the  matters  discussed.  Copies  of 
the  minutes  will  be  available  upon 
request. 

Matters  to  be  considered:  The  agenda 
for  the  meeting  is  as  follows: 

(1)  Implementation  of  Trademark 
Reform  Act  of  1988 

(2)  Public  Access  to  PTO  Trademark 
Automated  Systems 

(3)  Miscellaneous  Issues  Regarding 
Application  Examination  and 
Registration  Maintenance 

Contact  person  for  more  information: 
For  further  information,  contact  Carlisle 
E.  Walters,  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Room 
CPK2-910,  Patent  and  Trademark  Office. 


Washington.  DC  20231.  Telephone:  (703) 

557-7464. 

Donald  J.  Quigg, 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

(FR  Doc.  88-26583  Filed  11-16-88;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  a  New  Export  Visa 
and  Exempt  Certification  Arrangement 
for  Certain  Textiles  and  Textile 
Articles  Produced  or  Manufactured  In 
tt>e  People's  Republic  of  Bangladesh 

November  14, 1988. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
new  export  visa  and  exempt 
certification  arrangement. 

EFFECTIVE  DATE:  November  17. 1988. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  During 
recent  negotiations,  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  Bangladesh  agreed  to 
establish  a  new  export  visa  and 
exemption  certification  arrangement. 

A  copy  of  the  arrangement  is 
available  from  the  Textiles  Division. 
Bureau  of  Economic  and  Business 
Affairs.  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with 
Tariff  Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
TexUle  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 


Register  notice  53  FR  44937,  published 
on  November  7, 1988.) 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  ttie  Implementation  of  Textile 
Agreements 

November  14. 198& 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  amended  on  July  31. 1986; 
pursuant  to  the  Bilateral  Cotton  and  Man- 
Made  Fiber  Textile  Agreement  of  February  19 
and  24, 1986,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  Bangladesh;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  Marcii  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
November  17, 1988,  entry  into  the  United 
States  (i.e.,  the  50  States,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  textiles  and 
textile  articles  of  cotton,  wool  and  man-made 
fibers  in  Categories  200-239,  300-369,  400-438. 
439,  440-469  and  600-670.  including  merged 
Categories  338/339,  340/640,  342/642,  347/348, 
638/639,  645/646  and  647/648,  produced  or 
manufactured  in  Bangladesh  and  exported  on 
and  after  November  17, 1988  from  Bangladesh 
for  which  the  Government  of  the  People's 
Republic  of  Bangladesh  has  not  issued  an 
appropriate  visa  or  exempt  certification  fully 
described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral 
agreement  or  become  subject  to  import 
quotas,  the  entire  category  or  categories  shall 
be  automatically  included  in  the  coverage  of 
the  visa  arrangement.  Merchandise  exported 
on  or  after  the  date  the  category(s)  is  added 
to  the  agreement  or  becomes  subject  to 
import  quotas  shall  require  a  visa. 
Notification  will  be  provided  when  additions 
or  changes  are  made. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textiles  and 
textile  articles.  A  circular  stamped  marking  in 
blue  ink  will  appear  on  the  front  of  the 
original  commercial  invoice.  The  original  visa 
shall  not  be  stamped  on  duplicate  copies  of 
the  commercial  invoice.  The  original  of  the 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the  United 
States.  Duplicates  of  the  invoice  and/or  visa 
may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the  following 
infurmation: 
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1.  The  visa  number.  The  visa  number  shall 
be  the  standard  nine  digit  numbers  and 
letters,  beginning  with  one  numerical  digit  for 
the  last  digit  of  the  calendar  year  in  which 
the  shipment  was  exported,  followed  by  the 
International  Organization  for 
Standardization  (ISO)  code  for  Bangladesh, 
and  six  digit  numerical  serial  number 
identifying  the  shipment;  e.g..  9BD123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  official. 

4.  The  correct  category(s),  merged 
category(s),  part  category(s),  quantity(8]  and 
unit(8)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  CORRELATION 
and  in  the  U.S.  Tariff  Schedule(s)  of  the 
United  States  Annotated  (e.g..  "Cat.  340-510 
DZ"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  to  the  U.S. 
Customs  Service,  a  new  visa  must  be 
obtained  from  the  Government  of  the 
People's  Republic  of  Bangladesh  or  a  visa 
waiver  issued  by  the  Bangladeshi 
Government  through  the  U.S.  Department  of 
Commerce  and  presented  to  the  U.S.  Customs 
Service  before  any  portion  of  the  shipment 
will  be  released.  The  waiver,  if  used,  does  not 
waive  any  applicable  quota  requirements. 

If  the  visa  is  deficient,  the  U.S.  Customs 
Service  will  not  return  the  original  document 
after  entry,  but  will  provide  a  certified  copy 
of  that  visaed  invoice  for  use  in  obtaining  a 
new  correct  original  visaed  invoice,  or  visa 
waiver. 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  Bangladesh  has  been 
allowed  entry  into  the  commerce  of  the 
United  Stales  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  U.S.  Customs  shall  charge 
the  shipment  to  the  correct  category  limit 
whether  or  not  a  replacement  visa  or  visa 
waiver  is  provided. 

Certain  textiles  and  textile  articles  shall  be 
exempt  from  levels  of  restraint  and  visa 
requirements  if  properly  certified  by  the 
Government  of  the  People's  Republic  of 
Bangladesh  by  the  placing  of  the  original 
rectangular-shaped  stamped  marking  in  blue 
ink  on  the  front  of  the  original  commercial 
invoice.  The  original  copy  of  the  invoice  with 
the  original  exempt  certification  will  be 
required  to  enter  the  shipment  into  the  United 
States.  Duplicate  copies  of  the  invoice  and/or 
exempt  certification  may  not  be  used. 

The  exempt  products  include  (1)  floor 
coverings  provided  for  in  TSUS  items  360.06, 
360.10.  360.12.  360.76,  360.78,  361.42,  361.45 
and  361.54;  (2)  handloomed  fabrics  of  the 
cottage  industry;  (3)  handmade  textile 


products  made  in  the  cottage  industry  from 
handloomed  fabrics;  and  (4)  traditional 
forklore  handicraft  products  designated  as 
"Bangladeshi  Items"  (Annex  A). 

Each  exempt  certification  stamp  will 
Include  (1)  date  of  issuance;  (2)  signature  of 
issuing  official;  and  (3)  the  basis  for  the 
exemption.  The  basis  for  exemption  shall  be 
noted  as:  (a)  floor  coverings  (including  the 
applicable  TSUSA  or  HTS  item);  (b) 
handloomed  fabric;  (c)  handmade  textile 
products;  or  (d)  the  name  of  the  particular 
traditional  forklore  handicraft  product 
(Bangladeshi  item). 

Should  a  shipment  be  exported  from 
Bangladesh  without  an  exempt  certification 
being  issued  prior  to  the  date  of  exportation 
or  the  certification  is  incorrect  (i.e.,  the  date 
of  issuance,  signture  or  basis  for  exemption  is 
missing,  incorrect  or  illegible  or  have  been 
crossed  out  or  altered  in  any  way),  then  the 
exempt  certification  wrill  not  be  accepted  and 
entry  shall  not  be  permitted. 

If  the  exempt  certification  is  not  acceptable 
then  a  visa  or  visa  waiver  must  be  obtained 
prior  to  release  of  any  portion  of  the 
shipment  by  the  U.S.  Customs  Service.  An 
exempt  certification  may  not  be  issued  after 
exportation  of  the  shipment  from  Bangladesh. 
If  quotas  are  in  force,  the  shipment  will  be 
charged  to  the  appropriate  quota  level. 

An  invoice  may  cover  visaed  merchandise 
or  exempt  certified  merchandise,  but  not 
both. 

Any  shipment  which  requires  a  visa  but 
which  is  not  accompanied  by  a  velid  and 
correct  visa  or  an  exempt  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  U.S.  Customs 
Service  unless  the  Government  of  the 
People's  Republic  of  Bangladesh  authorizes 
the  entry  and  any  charges  to  the  agreement 
levels  through  the  visa  waiver  process. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  values  at  U.S.  $250  or  less, 
do  not  require  a  visa  or  exempt  certification 
for  entry  and  shall  not  be  charged  to  the 
agreement  levels. 

Facsimiles  of  the  visa  and  certification 
stamps  (Annex  B)  and  a  list  of  officials 
authorized  by  the  Government  of  the  People's 
Republic  of  Bangladesh  (Annex  C)  are 
enclosed  with  this  letter. 

The  actions  taken  with  respect  to  the 
Government  of  the  People's  Republic  of 
Bangladesh  and  with  respect  to  imports  of 
textiles  and  textile  articles  of  cotton,  wool 
and  man-made  fibers  from  Bangladesh  have 
been  determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 


Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Annex  A — Bangladeshi  Items 

These  are  items  that  are  uniquely  and 
historically  traditional  Bangladeshi 
products.  All  these  items  mentioned  in 
this  hst  are  made  from  woven  fabric. 
Additional  items  may  be  included  after 
consultation  and  mutual  agreement  of 
both  governments. 


1.  Embroi- 
dered 
Kaftan. 


2.  Panjabi.. 


3.  Bell- 
Sleeve 
Evening 
Blouse. 


4.  Snlwar . 


5.  Kameez.. 


S.  Dopatta.. 


AnUe  length  loose  Tillmg  drvst 
with  embroidery  around  top  and 
bottom  with  side  «lit«  of  about  IS 
inches  from  the  lower  hem  and 
with  traditional  Bangladeshi  hand 
embroidery  or  hand  batik  print- 
ing. 

This  is  a  men's  and  boys'  shirt  type 
garment  made  from  cotton  or 
man-made  fabric  plain  or  col- 
ored, band  embroidered,  or  paint- 
ed, or  l>atik  decorated,  or  batik 
printed,  without  collar  and  with 
half  or  full  sleeve,  with  partial 
front  opening  with  or  without 
buttons.  The  tails  extend  from 
finger  tip  to  knee.  This  is  a  typi- 
cal Muslim  ceremonial  dress  of 
Bangladeshi  men  and  buys:  and 
has  heen  used  from  ancient  bmes 
for  Muslin  festivals. 

A  women's  garment  traditionally 
used  by  Bangladeshi  wompn  and 
girls  for  covering  upper  part  of 
the  l>ody  and  traditionally  worn 
under  a  sari,  made  from  cotton  or 
man-made  fabric  paltemed  or 
plain,  embroidered  or  printed  A 
short  tight  fitting  blouse  ending 
above  the  waist  with  unlapered 
half  sleeves  without  collar.  This 
is  a  women's  folklore  blouse, 
having  a  long  Bangladeshi  tradi- 
tion. 

Plain  or  designed  or  printed,  loose 
fitting  trousers  secured  with 
drawstring  or  hooks  with  legs 
that  are  straight  or  baggy  with 
extra  fullness  at  the  thii^hs  made 
from  cotton  or  man-made  fiber 
fabncs.  traditionally  worn  wilh 
kameez.  Must  be  imported  with  a 
kameez.  and  if  for  womsn  or 
girls,  wilh  a  dopatta. 

LiOng  tunic,  unlapered.  plain  or 
pnnted  or  embroidered,  half, 
three  quarter,  or  full  sleeve,  made 
form  cotton  or  man-made  fit>er 
fabric  traditionally  worn  wilh 
salwar  wilh  length  down  to  knee 
level,  with  partial  opening  wiih 
buttons  in  front  or  back.  Miipt  be 
imported  wilh  a  salwar  and.  if 
for  women  or  girls,  with  dopatta. 

A  long  scarf  measuring  from  72  to 
120  inches  long  and  30  to  40 
inches  wide  traditionally  worn  by 
Muslim  women  and  giris  in  Bang- 
ladeshi wilh  salwar  and  kameez. 
Must  be  imported  wilh  a  salwar 
and  kameez. 


I 
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7.  Lungi . 


8.  Borka.. 


A  traditional  garment  worn  as  out- 
erwear from  waist-down  to  ankle. 
45  to  50  inches  in  width  and 
having  a  circumference  of  70  to 
80  inches,  in  tubular  form,  made 
from  cotton  or  man-made  fiber 
fabric. 

A  loose  overall,  two  piece  garment 
dress,  ankle  length,  with  hood 
portion  containing  veil  for  cover- 
ing face  worn  by  Muslim  women 
and  girls  of  Bangladesh  when 
going  out  of  the  house.  Made 
from  cotton  or  man-made  fiber  of 
a  solid  color,  with  a  full  front 
opening  with  buttons. 


9.  Kurta . 


10.  Batwa.. 


A  men's  and  boys'  shirt  type  gar- 
ment similar  to  a  panjabl.  or  mid- 
thigh  length  of  cotton  or  man- 
made  fiber  fabric,  with  no  collar 
or  a  one  inch  stand  up  collar, 
with  full  or  half  sleeves,  with  a 
partial  front  opening  with  or 
without  buttons. 

Small  drawstring  pouches  used  by 
women  and  girls  for  carrying 
betel  nut  and  small  personal 
things.  Printed  and  hand  embroi- 
dered. 


11.  Nakshi 

Traditional    hand    stitched,    exten- 

Kantha. 

sively    hand    embroidered,    wall 

hangmg  with  a   design  depicting 

rural  life  or  folkore  motifs  made 

from   cotton,   silk,   or   man-made 

fibers. 

12.  Batik 

Cut  pieces  of  cotton,  silk,  or  man- 

Wall 

made  fiber  fabric  that  have  been 

Hangings. 

printed  using  the  batik  process. 
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ANNEX  B 


UMI 


Specimen  of  Textile  Visa  Stamp  and 
Textile  Visa     Exempt     Certificate 


COVERN'MENT  OF  THE  PEOPLE'S 

REPUBUC  OF  BANOLADESK. 

EXPORT .  PROMOTION  BUREAU 


EXEMPT  CERTinCATE 

DESCRIPTION -M~ % 

SIGNATURE «....*-.-....-• 

E.CNO^ ^M-~— ..• — 

DATE       ,.»...•.#. .#%•«.«•  ••••••••••"•••^•••••••••* 


BILLINO  CODE  3510-DR-<; 
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Annex  C — Officials  Authorized  To  Sign 
Visas  and  Exempt  Certifications 

Mr.  Ziaul  Islam  Choudhury.  Director  (Tex) 
Export  Promotion  Bureau,  Dhaka 

Mr.  Kazi  Mahbubur  Rahman,  Dy.  Director 
(Tex),  Export  Promotion  Bureau,  Dhaka 

Mr.  K.M.  Saleheen,  Dy.  Director  (Tex),  Export 
Promotion  Bureau,  Dhaka 

[FR  Doc.  88-26678  Filed  ll-lS-88;  11:56  am] 

BILUtM  CODE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement  Part  245,  "Government 
Property";  Supplement  3  to  the  DoD  FAR 
Supplement;  DD  Forms  1149. 1342. 1419. 
1640, 1651.  and  1662;  and  OMB  Control 
Number  0704-0246. 

Type  of  Request:  Revision. 

A  verage  Burden  Hours/Minutes  Per 
Response:  8.58  Hours. 

Frequency  of  Response:  On  occasion; 
annually. 

Number  of  Respondents:  163,322. 

Annual  Burden  Hours:  1.044.450. 

Annual  Responses:  238.175. 

Needs  and  Uses:  The  information 
collection  concerns  5  areas:  [1] 
Resubmission  of  basic  approval  for 
DFARS  Part  245:  (2)  resubmission  of  the 
collection  regarding  DD  Form  1662;  (3) 
resubmission  of  the  collection  regarding 
DD  form  1861-1;  (4)  resubmission  of  a 
collection  regarding  No  Cost  Storage 
Agreements;  and  (5)  a  new  collection 
regarding  Contractor  Material 
Management  and  Accounting  Systems. 

Affected  Public:  Businesses  or  other 
for-profit. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

DoD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 


Je^erson  Davis  Highway.  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

November  10, 1988. 

[FR  Doc.  88-26642  Filed  11-16-88;  8:45  am] 

WLUNG  COOe  M10-01-« 


Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (Mainly 
Opto  Electronics)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  0900. 
Tuesday  and  Wednesday,  6  and  7 
December  1988. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc..  2011  Crystal  Drive,  Suite 
307,  Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Weiss,  AGED  Secretariat,  201 
Varick  Street.  New  York  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
indust^.  imiversities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  will  include  classified 
program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  10(d]  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
L.M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

November  10, 1988. 

[FR  Doc.  88-26643  Filed  11-16-88;  8:45  am) 

BILLING  CODE  3S10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Notice  of  Advisory 
Committee  Meeting 

SUMMARY:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

date:  The  meeting  will  be  held  at  0900, 
Friday,  9  December  1988. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.  2011  Crystal  Drive,  Suite 
307.  Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT 

Harold  Summer.  AGED  Secretariat,  201 
Varick  Street,  New  York.  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Proiects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C.  App.  n  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

November  10, 1988. 

[FR  Doc.  88-26644  Filed  11-18-88:  8:45  am) 

BILUNQ  COOE  3S 10-01-41 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATE:  The  meeting  will  be  held  at  0900, 
Thursday,  15  December  1988, 
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ADDRESS:  The  meeting  will  be  held  at 
Headquarters  6th  Army,  Bldg.  35, 
Command  Conference  Facility,  Keyes 
Street.  The  Presidio  of  San  Francisco. 
California  94129-7000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Terry,  AGED  Secretariat,  2011 
Crystal  Drive,  Arlington,  Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Mihtary  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  integrated 
circuits,  charged  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended.  (5 
U.S.C.  App.  II  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liasion 
Officer,  Department  of  Defense. 
November  10. 1988. 
[FR  Doc.  88-26045  Filed  11-16-88;  8:45  am] 

BILUNG  CODE  3810-01-M 


Defense  Science  Board  Task  Force  on 
Foilow-on  Forces  Attack  (FOFA); 
Cancellation  of  Meeting 

action:  Cancellation  of  meeting. 

SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Follow-on  Forces  Attack  (FOFA) 
scheduled  for  November  16, 1988  as 
published  in  the  Federal  Register  (Vol. 
53,  No.  185,  Page  37027,  Friday. 
September  23. 1988.  FR  Doc  88-21800) 
has  been  cancelled. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

November  14, 1988. 

[FR  Doc.  88-26646  Filed  11-16-88;  8:45  am) 

BILLING  CODE  3S10-01-M 


Defense  Science  Board  Task  Force  on 
Low  Observable  Technology 

action:  Notice  of  Advisory  Committee 

Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Low  Observable 
Technology  will  meet  in  closed  session 
on  December  2, 1988  and  February  14- 
15, 1989  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  evaluate  low  observable 
technology. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.C, 
App.  U.  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c){l)  (1982).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Linda  M.  Bynum, 

A  Iternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  14, 1988. . 
[FR  Doc.  88-26647  Filed  11-16-88;  8:45  am) 

BILUNG  CODE  3aiO-01-M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
December  6, 1988;  Tuesday,  December 
13, 1988;  Tuesday,  December  20, 1988; 
and  Tuesday,  December  27, 1988  at  10:00 
a.m.  in  Room  1E801,  The  Pentagon. 
Washington.  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 


"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
hsted  are  those  "related  scleiy  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  detennines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  infernal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Room  3D264,  The 
Pentagon.  Washington,  DC  20301, 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  10. 1988. 
[FR  Doc.  88-26648  Filed  11-16-88;  8:45  am] 

BILLING  CODE  3S1(M>1-« 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committeee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  6-7  December  1988. 

Time:  0900-1600  hours,  6  December  1988; 
0900-1200  hours,  7  December  1988. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Space  Systems  will  meet  for 
classified  briefings  and  discussions  reviewing 
matters  thai  are  an  integral  part  of  or  related 
to  the  issue  of  the  study  effort.  The  subgroup 
is  tasked  with  a  comprehensive  review  of 
space  concepts,  technology,  and  related 
issues.  These  meetings  will  be  closed  to  the 
public  in  accordance  with  section  552b(c)  of 
Title  5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
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opening  any  portion  of  the  meeting.  The  ASB 

Administrative  Officer.  Sally  Warner,  may  be 

contacted  for  further  infonnatioa  at  (202)  695- 

3039/7046. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board 

[FR  Doc.  88-26606  Filed  11-16-88;  8:45  am| 

BILLINO  COOC  3710-OS-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meetinj;: 

Name  of  the  Committee:  Army  Science 
Board  [ASB). 

Dales  of  Meeting:  13  December  1988.  0900- 
1630  hours;  14  December  1968,  0900-1300 
hours. 

Place:  The  Pentagon.  Washington.  DC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Toxic  and  Hazardous  Waste 
Management  will  conduct  its  first  meeting. 
Briefings  will  be  conducted  by  various 
members  of  the  Army  research  community 
with  respect  to  the  Terms  of  Reference.  This 
meeting  is  open  to  the  pubhc.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  Contact  the  Army  Science  Board 
Administrative  Officer,  Sally  Warner,  for 
further  information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-26607  Filed  11-16-88;  8:45  am] 

BILUNQ  CODE  37tO-OS-U 


DEPARTMENT  OF  ENERGY 

Scoping  Meeting  on  the  Environmental 
Impact  Statement  on  Proposed  Siting, 
Construction  and  Operation  of  New 
Production  Reactor  Capacity 

agency:  Department  of  Energy  (DOE). 

action:  Announcement  of  additional 
public  scoping  meeting. 

summary:  doe  announces  its  intent  to 
hold  an  additional  public  scoping 
meeting  on  the  Environmental  Impact 
Statement  (EIS)  to  be  prepared  on  the 
proposed  siting,  construction  and 
operation  of  new  production  reactor 
(NPR)  capacity.  The  additional  public 
scoping  meeting  will  be  held  in  Moscow. 
Idaho  on  December  2, 1988.  The  DOE 
previously  announced  the  schedule  of 
public  scoping  meetings  on  September 
16. 1988  (53  FR  36094)  and  October  25, 
1988  (53  FR  43003).  This  amendment  is 
intended  to  provide  all  interested  parties 
with  advance  notice  of  the  additional 
meeting  to  assure  full  and  informed 
public  participation. 


DATES:  An  additional  public  scoping 
meeting  will  be  held  at  the  following 
time  and  place: 

Date:  December  2, 1988 

Place:  Moscow  Community  Center, 
206  East  3rd  Street.  Moscow,  Idaho 

Times:  1-5  p.m.  and  7-10  p.m. 

For  those  persons  who  wish  to  make 
oral  statements  at  any  of  the  remaining 
NPR  pubUc  scoping  meetings,  the 
deadlines  for  preregistration  are  as 
follows: 


Meeting  location/ 

Prefegistra- 

Sponsoring 

lion  deadline 

site 

Ctiubbock.  ID/Nov. 

Nov.  15. 

Idaho. 

18,1988. 

1968. 

Richland.  WA/Now. 

Nov.  22. 

Hanlord. 

29,  1988. 

1988. 

Aiken,  SC/Nov  29. 

do 

Savannah 

1988. 

Rivef. 

Moscow.  10/ Dec.  2. 

Nov  28. 

Idaho 

1988. 

1968. 

Spokane.  WA/Dec. 

Nov.  25. 

Hantord  & 

1,  1988. 

1988. 

Idaho. 

Augusta.  GA/Dec.  1. 
1988. 

do 

Savannah 

Rivof. 

Savannah,  GA/Dec. 

Nov  29. 

Savannah 

5.  1988. 

198a 

River. 

Portland.  OH/Dec.  6, 

Nov.  30, 

Hanford. 

1988. 

1988. 

Columbia.  SC/Dec. 

Dec.  1,  1988.. 

Savannah 

7,  1988. 

Rivor. 

Seattle,  WA/Dec.  8, 

Dec.  2.  1988.. 

Hanford. 

1968. 

The  end  of  the  EIS  public  scoping 
period  (Dec.  15. 1988)  remains 
unchanged.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Requests  to  speak  at  the 
public  scoping  meetings  and  written 
comments  on  the  scope  of  the  EIS 
should  be  submitted  to: 
Mr.  Peter  ].  Dirkmaat  (Idaho  Site),  U.S. 
Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Place, 
Idaho  Falls,  ID  83402.  (208)  525-6666 
or 

Mr.  Tom  Bauman  (Hanford  Site),  U.S. 
Department  of  Energy,  Richland 
Operations  Office,  823  Jadwin 
Avenue,  Room  157,  Richland.  WA 
88352.  (509)  378-7501 
or 

Mr.  S.R.  Wright  (Savannah  River  Site), 
U.S.  Department  of  Energy,  Savannah 
River  Operations  Office,  P.O.  Box  A, 
Aiken.  South  Carolina  29802.  (803) 
725-3957. 

SUPPLEMENTAL  INFORMATION:  On 

September  16, 19ea  DOE  published  a 
Notice  of  Intent  (NOI)  in  the  Federal 
Register  announcing  the  Department's 
intent  to  prepare  an  EIS  on  the  siting, 
construction  and  operation  of  NPR 
capacity.  The  NOI  provided  background 
information  on  the  proposed  action, 
reasonable  alternatives,  and  a  list  of 


potential  issues  to  be  considered  in 
preparation  of  the  EIS.  In  the  NOI.  DOE 
invited  all  interested  parties  to  submit 
written  comments  on  the  proposed 
scope  of  issues  to  be  analyzed  in  the  EIS 
and  announced  a  schedule  of  public 
scoping  meetings  where  persons  may 
present  oral  comments  on  the  scope  of 
the  EIS.  Comments  and  suggestions 
received  during  the  scoping  period  will 
be  considered  in  preparing  the  draft  EIS 

The  NOI  was  amended  on  October  25. 
1988,  in  the  Federal  Register  to 
announce  the  addition  of  a  scoping 
meeting  in  Chubbock.  Idaho:  various 
administrative  changes;  and 
clarification  of  language  used  in  the 
NOI. 

This  amendment  to  the  NOI 
announces  that  a  public  scoping  meeting 
will  also  be  held  in  Moscow.  Idaho.  The 
preregistration  deadlines  are  intended  to 
allow  the  Department  sufficient  time 
(three  working  days)  to  prepare  and  post 
the  lists  of  preregistered  speakers  for 
each  meeting  location.  Persons  wishing 
to  speak  at  the  scoping  meetings  who  do 
not  register  before  these  deadlines  may 
still  register  at  the  door  of  a  particular 
meeting  and  be  given  an  opportunity  to 
speak  after  all  preregistered  speakers 
have  presented  their  comments,  as  time 
permits.  Written  and  oral  comments  will 
be  given  equal  weight  in  the  scoping 
process. 

Signed  in  Washington.  DC,  this  15th  day  of 
November,  1988,  for  the  United  States 
Department  of  Energy. 
Ernest  C.  Baynard.  Ill, 

Assistant  Secretary.  Environment  Safety  and 
Health. 
[FR  Doc.  88-26762  Filed  11-16-88;  8.45  am] 

BIUJNQ  CODE  •45IM>t-« 


Office  of  Energy  Research 

Magnetic  Fusion  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Magnetic  Fusion  Advisory 
Committee 

Date  and  Time:  Tuesday,  December  6, 1988, 
8:30  a.m.-5:00  p.m.;  Wednesday.  December  7, 
1988.  8:30  a.m.-12:00  p.m. 

Location:  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-069. 1000 
Independence  Avenue  S.W.,  Washington,  DC 
20585. 

Contact:  N.  Anne  Davies,  Office  of  Fusion 
Energy,  Office  of  Energy  Research,  ER-51. 
U.S.  Department  of  Energy.  Mail  Stop  ]-204. 
Washington.  DC  20545.  Phone:  (301)-35^ 
4941. 
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Purpose  of  the  Committee:  To  provide 
advice  to  the  Secretary  of  Energy  on  the 
Department's  Magnetic  Fusion  Energy 
Program,  including  periodic  reviews  of 
elements  of  the  program  and 
recommendations  of  changes  based  on 
scientific  and  technological  advances  or 
other  factors;  advice  on  long-range 
plans,  priorities,  and  strategies  to 
demonstrate  the  scientific  and 
engineering  feasibility  of  fusion;  advice 
on  recommended  appropriate  levels  of 
funding  to  develop  those  strategies  and 
to  help  maintain  appropriate  balance 
between  competing  elements  of  the 
program. 

MF AC— Agenda  Outline 

December  6. 1988 

1.  8:30  a.m.  Welcome  and 

Announcements — F.  Ribe 

2.  Address  to  MFAC  and  new  MFAC 

charge  22 — R.  Hunter 

3.  Recent  Office  of  Fusion  Energy 

programmatic  activities — J.  Clarke 

4.  Panel  21.  ECH  report  (Lunch.  Forrestal 

Cafeteria) — J.  Leiss.  L.  Berry 

5.  ITER  Status  Report— J.  Gilleland 
err  Status  Report— H.  Furth.  D. 

Montgomery 

6.  Report  on  DOE  Confinement  Task 

Force — ].  Callen 

7.  AubiUTi  University  Program — G. 

Swanson 

8.  MFAC  Panel  21  Discussion 

9.  New  Charge  23 

10.  National  Academy  of  Sciences 

Plasma  Science  Committee — D. 
Baldwin 

11.  Public  Comments — (Adjourn  5:30 

p.m.) 

MFAC— 2nd  Day 

December  7. 1988 

1.  8:30  a.m.  Summary  of  Tokamak 

Results  from  the  Nice,  France,  IAEA 
Meeting — R.  Parker 

2.  Summary  of  Alternate  Concepts  from 

Nice,  France.  IAEA  Meeting — J. 
Sheffield 

3.  MFAC  Panel  21  Finalization 

4.  American  Physical  Society  Panel  on 

Priorities  in  Science — H.  Furth 

5.  Public  Comments — (Adjourn  12:00 

Noon) 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Anne  Davies  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 


empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room.  Room  1E190.  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  November 
10. 1988. 

].  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  88-26649  Filed  11-16-88;  8:45  a.m. J 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-463-000  et  tf .] 

Connecticut  Light  and  Power  Co.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Intertocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Connecticut  Light  and  Power 
Company 

(Docket  No.  ER88-463-000] 
November  8, 1988. 

Take  notice  that  on  Octc^er  24. 1988, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  an 
amendment  to  a  proposed  initial  rate 
schedule  with  respect  to  a  Transmission 
Service,  transformation  and  Distribution 
Agreement  dated  May  15. 1988  between 
CL&P  and  Aetna  Life  Insurance 
Company  (Aetna). 

CL&P  states  that  the  amendment  was 
filed  in  response  to  a  deficiency  letter 
from  the  Commission  in  which  the 
Commission  raised  several  questions 
regarding  justification  of  CL&P's 
transmission  rate.  CL&P  states  that  it 
proposes  to  revise  the  formula  for  the 
transmission  rate  and  it  is  providiing 
backup  for  this  new  formula  in  response 
to  the  Commission's  letter. 

CL&P  states  that  a  copy  of  this 
material  has  been  mailed  to  Aetna. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  November  17. 1988.  in 
accordance  with  Standard  Paragrpah  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER87-612-002J 
Novembers  1988. 

Take  notice  that  on  November  3. 1988. 
Niagara  Mohawk  Power  corporation 


(Niagara  Mohawk)  tendered  for  filing, 
pursuant  to  the  Commission's  letter 
order  dated  September  20,  1988,  its 
Compliance  Refund  Report.  Niagara 
Mohawk  states  that  on  October  19. 1988, 
as  corrected  on  Ocober  25, 1988  and 
November  1, 1988,  it  tendered  a  total  of 
$605,091.27  (principal  and  interest)  to  the 
New  York  Power  Authority  for  ultimate 
refund  to  the  affected  customers. 

Niagrara  Mohawk  states  that  copies 
of  its  Report  were  served  on  the  New 
York  Public  Service  Commission,  all 
parties  to  the  proceeding,  and  all  entities 
entitled  to  receive  the  rate  change 
application  initiating  this  proceeding. 

Comment  Date:  November  28, 1988.  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duke  Power  Company 

[Docket  No.  ER84-1 77-006] 
November  9, 198a 

Take  notice  that  on  October  18, 1988, 
Duke  Power  Company  tendered  for 
filing  a  Compliance  and  Refund  Report. 
Duke  Power  Company  states  that  this 
refund  is  applicable  to  three  customers: 
the  City  of  Abbeville,  the  Town  of 
Seneca,  and  Lockhart  Power  Company. 
Although  the  refund  period  includes 
March  1984  through  the  Auugst  1988  bill, 
it  was  applicable  to  each  customer  for  a 
different  period  of  time. 

Comment  dated:  November  18. 1988, 
in  accordance  with  standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NW.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-26570  Field  11-16-88:  8:45  am) 
BILUNG  COOC  6717-01-11 
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[Project  No.  2335-006  Maine] 

Central  Maine  Power  Company, 
Availability  of  Environmental 
Assessment 

November  9, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's] 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  change  in  land  rights 
for  the  Williams  Hydroelectric  Project, 
on  the  Kennebec  River,  Maine,  and  has 
prepared  an  Environmental  Assessment 
(EA]  for  the  proposed  action.  In  the  EA, 
the  Commissions  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  amendment  and  has 
concluded  that  approval  of  the  proposed 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  88-26,'568  Filed  11-16-88;  8:45  am] 

BILLING  CODE  6717-01-M 


[Project  No.  2232  etal.1 

Hydroelectric  Applications,  Duke 
Power  Co.  et  al.;  Applications  Filed 
with  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

la.  Type  of  Application:  Request  for 
authorization  to  issue  permits  to 
construct  marina  facilities  on  Lake 
Norman. 

b.  Project  No.:  2232-180,  -181,  -196, 
-203,  -204,  -205,  -208,  &  -210. 

c.  Date  Filed:  January  21  and  25,  May 
13,  June  17,  and  30.  July  1,  and 
September  2  and  29, 1988,  respectively. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba-Wateree 
Hydroelectric  Project. 

/.  Location:  Lake  Norman,  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a]-825{r). 

h.  Applicant  Contact:  Mr.  John  E. 
Lansche,  Associate  General  Counsel, 
Duke  Power  Legal  Department,  P.O.  Box 
33189,  Charlotte,  NC  28242,  (704)  373- 
4871. 


/.  FERC  Contact:  Mr.  Brian  Romanek, 
(202)  376-9042. 

/  Comment  Date:  December  15, 1988. 

A.  Description  of  Request:  Duke  Power 
has  requested  authorization  to  issue 
permits  for  the  construction  and 
operation  of  marina  facilities  at  seven 
locations  on  Lake  Norman  (Lake).  Duke 
Power  states  that  it  would  be  in  the  best 
interest  of  all  parties  to  approve  the 
marina  facilities.  In  total,  the  proposed 
facilities  would  consist  of:  (1)  33  boat 
dock  facilities  with  681  boat  slips;  (2) 
four  boardwalks  having  a  total  length  of 
about  1,700  feet;  (3)  approximately  7.000 
feet  of  shoreline  stabilization  (rip-rap  or 
bulkheads)  would  be  installed;  and  (4) 
one  causeway  about  130  feet  in  length.* 

P-2232-180 

Seawood  Properties  proposes  to 
expand  their  existing  boat  dock  facility 
by  constructing  and  operating  an 
additional  boat  dock  facility  with  32 
boat  slips  to  serve  the  Spinnaker  Bay 
Condominiums.  The  floating  dock  would 
extend  from  the  existing  dock  facility. 
The  dock  would  extend  about  160  feet 
into  the  Lake  Norman. 

P-2232-181 

The  Regatta  Group  proposes  to 
construct  and  operate  a  new  marina  to 
serve  the  Pointe  Regatta  Community. 
The  marina  would  consist  of  five 
separate  dock  facilities  with  a  total  of  55 
boatslips.  The  dock  faciUties  would 
extend  from  about  100  to  140  feet  into 
the  lake. 

In  addition  to  the  boat  sUps,  the 
Regatta  Group  proposes  to  build  a  80- 
foot-wide,  130-foot-long  causeway  to 
connect  two  portions  of  the  community 
(one  part  of  the  community  is  located  on 
an  island).  The  causeway  would  be  built 
by  placing  about  2,600  cubic  yards  of  fill 
into  shallow  wetland  waters  of  Lake 
Norman.  Rip-rap  would  be  used  to 
stabilize  4.680  feet  of  shoreline  at  the 
proposed  marina  and  causeway  areas. 

In  addition,  an  eight  inch  diameter 
sanitary  sewer  and  6-inch-diameter 
water  lines  would  be  installed  at  the 
marina  and  connected  to  an  existing 
sewer  and  water  system. 

P-2232-196 

The  Boat  Rack,  Inc.  proposes  to 
expand  their  existing  commercial 
marina  facilities  by  constructing  and 
operating  an  additional  boat  dock 
facility  with  40  boat  slips.  The  floating 
dock  facility  would  extend  about  200 
feet  into  the  lake.  Ten  of  the  proposed 


'  The  term  "docl<  facility",  as  used  in  this  notice, 
is  defined  as  interconnecting  wallcways  extending 
from  the  shoreline  into  the  water  to  smaller  u- 
shaped  walkways  that  form  slips  for  boat  dockage 
(figure  1). 


slips  would  be  covered  and  30  would  be 
uncovered. 

P-2232-203 

The  Admiral  Quarers,  Ltd.  proposes  to 
construct  and  operate  a  new  commercial 
marina.  The  floating  dock  facility  would 
consist  of  100  boat  slips.  The  dock 
would  be  about  370  wide  and  extend 
about  220  feet  into  the  lake.  A  420-foot- 
long  steel  seawall  would  be  installed  to 
stabilize  the  shoreline. 

P-2232-204 

M.  K.  L,  Inc.  proposes  to  expand  their 
existing  commercial  marina,  known  as 
Skipper's  Marina,  by  adding  a  bulkhead 
and  five  floating  boat  dock  facilities. 
The  M.  K.  L..  Inc.  proposes  to  construct  a 
bulkhead  (about  170-feet-long)  to 
facilitate  loading  and  unloading  boats 
with  a  forklift.  A  portion  of  the  bulkhead 
would  extend  into  the  lake  where  0.14 
acre  of  the  lake  would  be  backfilled  and 
paved  to  form  a  ramp  area  for  the 
forklift  operation.  Two  "L"  shaped 
floating  docks  would  extend  from  the 
bulkhead  about  80  feet  into  the  lake  for 
temporary  docking  of  boats  that  have 
been  loaded  or  unloaded  from  dry 
storage.  Another  floating  boat  dock 
facility  would  extend  about  70  feet  into 
the  lake  consisting  of  eight  boat  slips.  In 
addition,  two  floating  boat  docks  with 
gas  ser\'ices  extending  95  feet  into  the 
lake,  each  accommodating  10  boats, 
would  also  be  constructed. 

A  boardwalk,  about  320  feet  in  length, 
would  be  constructed  along  the 
shoreline  to  form  a  walkway  connecting 
the  boat  dock  facilities.  About  480  feet 
of  shoreline  would  be  stabilized  by  rip- 
rap or  bulk  heading. 

P-2232-205 

The  Lake  Norman  Company  proposes 
to  construct  and  operate  two  new 
marinas,  known  as  South  Harbor  ai;d 
Stone  Harbor,  to  accommodate  the 
residents  of  the  Davidson  Landing 
Community.  This  proposal  would  be 
Phase  I  of  the  dock  facility  development.. 
Each  marina  would  be  located  at  the 
point  of  two  separate  peninsulas  that 
protrude  into  Lake  Norman. 

The  Stone  Harbor  Marina  would 
consist  of  three  boat  dock  facilities 
extending  from  about  100  to  175  feet  in 
the  lake,  consisting  of  80  boat  slips.  In 
addition,  475-foot-long  boardwalk  would 
be  constructed  along  the  shoreline  to 
form  a  walkway  connecting  the  three 
dock  facilities. 

The  South  Harbor  Marina  would 
consist  of  seven  boat  dock  facilities 
extending  from  about  100  to  175  feet  into 
the  lake  consisting  of  152  boat  slips.  In 
addition,  500-foot-long  boardwalk  would 
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be  constructed  along  the  shoreline  to 
form  a  walkway  connecting  the  seven 
dock  facilities. 

Rip-rap  would  be  used  to  stabilize  the 
shoreline  of  both  peninusulas.  The  total 
length  of  shoreline  to  be  stabilized 
would  be  975  feet. 

P-2232-208 

The  Lake  Norman  Company  proposes 
to  construct  and  operate  Phase  II  of  the 
proposed  Stone  Harbor  Marina  which 
would  accommodate  the  residents  of  the 
Davidson  Landing  Community.  Phase  II 
consists  of  five  floating  boat  dock 
facilities  extending  from  about  100  to 
140  feet  into  the  lake.  The  Phase  II  boat 
dock  facilities  would  consist  of  104  boat 
slips.  This  would  bring  the  total  number 
of  slips  in  Phase  I  and  II  for  Stone 
Harbor  to  184. 

A  475-foot-long  boardwalk  facihty 
would  be  constructed  along  the 
shoreline  to  connect  the  five  dock 
facilities  of  Phase  II.  In  addition,  rip-rap 
would  be  used  to  stabilize  475  feet  of 
shoreline. 

P-2232-210 

The  Land's  End  Development 
Company  proposed  to  construct  and 
operate  a  new  marina  which  would 
accommodate  the  residents  of  the  100 
Norman  Place  Community.  The  proposal 
consists  of  three  clusters  of  floating  boat 
dock  facilities  (with  a  total  of  six 
separate  boat  dock  facilities).  Two 
clusters  would  be  located  immediately 
south  of  Norman  Island  Drive  and  one 
cluster  would  be  located  immediatley 
north  of  Lake  Norman  Drive.  The  boat 
dock  facilities  would  extend  from  180  to 
220  feet  into  Lake  Norman.  Collectively, 
the  six  boat  dock  facilities  would 
consist  of  90  boats  slips. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2a.  Type  of  Application:  Amendment 
of  License  to  Revise  Project  Boundary. 

b.  Project  No.:  2579-007. 

c.  Da'e  Filed:  October  11, 1988. 

d.  Applicant:  Indiana  &  Michigan 
Electric  Company. 

e.  Name  of  Project:  Twin  Branch 
Project. 

/.  Location:  On  the  St.  Joseph  River  in 
St.  Joseph  and  Elkhart  Counties, 
Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Harmon,  American  Electric  Power 
Service  Corp..  1  Riverside  Plaza, 
Columbus,  OH  43215,  (614)  223-1638. 

/.  FERC  Contact:  Hossein  Ildari  (202) 
376-9060. 

/.  Comment  Date:  December  15. 1988. 


k.  Description  of  Application:  The 
licensee  has  learned  of  certain 
ambiguities  in  the  ownership  of  a  small 
tract  of  land  within  the  project 
boundary.  It  has  conducted  a  survey 
and,  in  order  to  include  in  the  project 
boundary  only  the  lands  owned  by  the 
licensee  and  lands  necessary  for 
operation  of  the  project,  proposes  a  land 
exchange  with  the  adjacent  land  owner, 
H&S  Industries,  Inc.  (H&S).  The 
exchange  would  convey  to  the  H&S  the 
licensee's  interest  in  approximately  32 
acres  of  land  in  exchange  for  H&S 
conveying  an  easement  over 
approximately  55  acres  of  land  to  the 
licensee. 

The  parcels  of  lands  involved  are 
situated  in  Cleveland  Township,  Elkhart 
County,  City  of  Elkhart,  State  of  Indiana, 
being  a  part  of  the  south  half  of  section 
1,  and  north  half  of  section  12,  Township 
37  North,  Range  4  East. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3a.  Type  of  Application:  "Transfer  of 
License. 

b.  Project  No.:  4354-004. 

c.  Date  Filed:  September  16, 1988. 

d.  Applicants:  Gem  Irrigation  District, 
Ridgeview  Irrigation  District,  Owyhee 
Irrigation  District,  Advancement 
Irrigation  District,  Payette-Oregon  Slope 
Irrigation  District,  Crystal  Irrigation 
District,  Bench  Irrigation  District,  and 
Slide  Irrigation  District  (transferors), 
and  Gem  Irrigation  District,  Ridgeview 
Irrigation  District,  and  Owyhee 
Irrigation  District  (transferees). 

e.  Name  of  Project:  Owyhee  Dam. 
/.  Location:  On  the  Bureau  of 

Reclamation's  Owyhee  Dam  on  the 
Owyhee  River,  in  Malheur  County, 
Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Gene  Stunz, 
Secretary,  Owyhee  Irrigation  District, 
Stunz,  Fonda,  Pratt,  Nichols,  Kiyuna  & 
Okai,  Box  1565,  Nyssa,  OR  97913,  (503) 
372-2268. 

/.  FERC  Contact:  William  Roy- 
Harrison,  (202)  376-9830. 

j  Comment  Date:  December  21, 1988. 

A.  Descfiption  of  Application:  The 
transferors,  as  listed  in  paragraph  (d) 
propose  to  transfer  the  license  issued  on 
May  9, 1984,  to  the  transferees.  Each  of 
the  transferees  is  an  Oregon  irrigation 
district  operating  and  existing  under  and 
pursuant  to  Chapter  545  of  the  Oregon 
Revised  Statutes,  except  for  Gem 
Irrigation  District,  which  is  an  Idaho 
irrigation  district  organized  and  existing 
under  the  provisions  of  title  43,  of  the 
Idaho  Code. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C. 
(except  for  notice  of  intent  to  file 


competing  application  and  competing 
application  filings,  which  are  not 
applicable  to  transfer  of  license 
applications). 
4a.  Type  of  Filing:  Transfer  of  License. 

b.  Project  No.:  4359-006. 

c.  Date  Filed:  September  16, 1988. 

d.  Applicants:  Gem  Irrigation  District, 
Ridgeview  Irrigation  District,  Owyhee 
Irrigation  District,  Ontario-Nyssa 
Irrigation  District,  Advancement 
Irrigation  District.  Payette-Oregon  Slope 
Irrigation  District,  Crystal  Irrigation 
District,  Bench  Irrigation  District,  and 
Slide  Irrigation  District  (transferors), 
and  Gem  Irrigation  District,  Ridgeview 
Irrigation  District,  and  Owyhee 
Irrigation  District  (transferees). 

e.  Name  of  Project:  Owyhee  Tunnel 
No.l. 

/.  Location:  On  the  Bureau  of 
Reclamation's  Owyhee  Dam  on  the 
Owyhee  River,  in  Malheur  County. 
Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Gene  Stunz. 
Secretary,  Owyhee  Irrigation  District, 
Stunz,  Fonda,  Pratt  Nichols,  Kiyuna  & 
Okai,  Box  1565,  Nyssa,  OR  97913,  (503) 
372-2268. 

;.  FERC  Contact:  William  Roy- 
Harrison,  (202)(  376-9830. 

/.  Comment  Date:  December  21, 1988. 

A.  Description  of  Application:  The 
transferors,  as  listed  in  paragraph  (d) 
propose  to  transfer  the  license  issued  on 
April  27. 1987,  to  the  transferees.  Each  of 
the  transferees  is  an  Oregon  irrigation 
district  operating  and  existing  under  and 
pursuant  to  Chapter  545  of  the  Oregon 
Revised  Statutes,  except  for  Gem 
Irrigation  District,  which  is  an  Idaho 
irrigation  district  organized  and  existing 
under  the  provisions  of  title  43,  of  the 
Idaho  Code. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C 
(except  for  notice  of  intent  to  file 
competing  application  and  competing 
application  filings,  which  are  not 
applicable  to  transfer  of  license 
applications). 

5a.  Type  of  Filing:  Transfer  of  License. 

b.  Project  No.:  5357-005. 

c.  Date  Filed:  September  16, 1988. 

d.  Applicants:  Owyhee  Irrigation 
District.  Ontario-Nyssa  Irrigation 
District,  Advancement  Irrigation 
District.  Payette-Oregon  Slope  Irrigation 
District.  Crystal  Irrigation  District. 
Bench  Irrigation  District,  Slide  Irrigation 
District  (transferors),  and  Owyhee 
Irrigation  District  (transferee). 

e.  Name  of  Project:  Mitchell  Butte 
Power  Project. 

/.  Location:  On  the  Bureau  of 
Reclamation's  Mitchell  Butte  Lateral,  an 
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irrigation  canal  near  the  town  of  Adrian, 
in  Malheur  Cotmty,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Gene  Stunz, 
Secretary,  Owyhee  brigation  District, 
Stunz,  Fonda.  Pratt.  Nidbois.  Ki]mna  & 
Oaki.  Box  1565.  Nyssa,  OR  87913.  (503) 
372-2288. 

/.  FERC  Contact  Thomas  Dean.  (202) 
37ft-9562. 

/  Comment  Date:  December  22. 1988. 

A.  Description  of  Application:  The 
transferors,  aa  listed  in  paragraph  (d) 
proposes  to  transfer  its  license  issued  on 
December  14. 1984.  and  amended  on 
June  30, 1968.  to  the  Owyhee  Irrigation 
District  (transferee).  The  transfnee  is  an 
Oregon  irngatini  (^strict  cqierating  and 
existing  under  and  pursuant  to  Chapter 
545  of  the  Oregon  Revised  ^atntes. 

/.  This  notice  also  consists  of  the 
following  standard paragiaf^is:  B.  and 
C. 

6a.  Type  of  Application:  SamnAeToi 
License. 

b.  Project  No.:  l^d^-aoi. 

c  Date  Filed:  May  3.  ige& 

d.  i4/ip/iciin£' Willow  River  Hydro 
Associates. 

e.  Name  of  Project:  Little  Falls  Hydro 
Project 

/  Location:  On  the  Willow  River  in 
St  Croix  County,  Wiacoosin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  kfr.  David  M. 
Coombe.  410  Severn  Ave..  Soite  313, 
Annapolis.  MD  21403.  (301)  2e»-8820. 

i.  FERC  Contact  Ed  Lee  on  (202)  37&- 
5786. 

/  Comment  Date:  December  19, 1988. 

k.  Description  of  Application:  T^ic 
license  iat  this  project  was  issued  on 
February  26. 1985.  for  an  installed 
capacity  of  270  kW.  The  licensee  states 
that  it  has  determined  that  the  project 
would  be  economically  infeasible.  No 
construction  has  commenced  at  the 
project  site. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

7a.  Type  of  Application:  Major 
License. 

b.  Project  Na:  fflTO-OCa. 

c.  Date  Filed:  March  3, 1^&. 

d.  Applicant  Great  Western  Power  & 
Light,  Inc. 

e.  Name  of  Project  G.W.P.  #13  & 
Associates  Hydroelectric. 

/.  Location:  At  the  Bureau  of 
Reclamation's  Boise  DiAwrsion  Dam  on 
the  Boise  River,  in  Ada  Coimty.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Michael  J.  and 
Kristine  M  Graham,  P.O.  Box  N,  Manti, 
Utah  84642.  (202)  376-1943. 


/.  FERC  Contact  Mr.  James  Hunter, 
(202)  376-1943. 

/  Comment  Date:  December  27, 1988. 

k.  Description  of  Application:  The 
proposed  project  woiild  consist  of:  (1)  A 
20-foot-long  by  14-foot-wide  reinforced 
concrete,  gated  intake  structure;  (2) 
three  450-foot-long,  60-inch-diameter 
pmstocks;  (3)  a  50-foot-long  by  28-foot- 
wide  poweriioose  containing  three 
identical  generating  units  with  a  total 
rated  capacity  of  2250  kW  and  an 
average  annual  output  of  14.6  GWH;  (4) 
a  tailrace  returning  flows  to  the  Boise 
River  at  a  normal  water  surface 
elevation  of  2,773  feet  and  (5)  a  2,000- 
foot-long  transmission  line  coruiecting  to 
an  existing  Idaho  Power  Company  line. 
The  estimated  cost  of  the  project  is 
$2,269,960. 

/.  Purpose  of  Project  Project  power 
would  be  sold. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C  and  Dl. 

8  a.  Type  of  Filing:  Transfer  of 
License. 

b.  Project  Noj  10198-003. 

c  Date  Filed  September  23, 1988. 

d.  Applicants:  Pelican  Utility 
Company  and  Inlet  Utility  Company. 

e.  Name  of  Project  PeUcan 
Hydroelectric  Water  Power  Project 

/.  Location:  On  PeUcan  Creek  within 
the  Tongass  National  Forest  in  the 
borough  of  Sitka,  on  Chichagof  Island, 
Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  9  791(a)-a25(r). 

h.  Applicant  Contact  Paul  F.  Norria, 
Esq..  Davis  Wright  &  Jones,  2600  Century 
Square,  1501  Fourth  Avenue,  Seattle, 
Washington  98101  (206)  622-3150. 

i.  FERC  Contact  Hiomas  Dean.  (202) 
376-9562. 

/.  Comment  Date:  December  8, 1988. 

k.  Description  of  Application:  Pelican 
Utility  Company  (transferor)  proposes  to 
transfer  its  license  issued  on  May  27, 
1988,  to  Inlet  Utility  Company 
(transferee).  The  transferee  is  a 
corporation  organized  under  the  laws  of 
the  State  of  Alaska,  and  domesticated  in 
the  State  of  Alaska,  with  its  head  ofHce 
in  Seattle,  Washington. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  BAG 
(except  lot  notice  of  intent  to  Hie 
competing  application  and  competing 
application  filings,  which  are  not 
applicable  to  transfer  of  license 
applications). 

9  a.  Type  Application:  License  (under 
5MW1. 

b.  Project  No.:  10493-000. 

c.  Date  Filed:  October  13, 1987. 

d.  Applicant:  Whitmore  Hydroelectric 
Company. 


e.  Name  of  Project  Whitmore  Upper  & 
Lower  Hydro  Project. 

/.  Location:  On  Little  Cottonwood 
Creek  in  T3S,  R2E,  Sec.  7,  8. 9,  SLM, 
partially  within  the  Wasatch-Cache 
National  Forest  near  Sandy  in  Salt  Lake 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  i  791(al-825{rJ. 

h.  Applicant  Contact  Mr.  Michael ). 
Graham.  P.O.  Box  192a  Lake  Havasu, 
AZ  86403.  (602)  855-1615. 

J.  FERC  Contact  Ms.  Julie  Bernt,  (202) 
376-1936. 

/  Comment  Date:  December  15, 1988. 

A.  Competing  Application: 

Project  No.  10113-000 

Date  Filed:  October  2. 1986 

/.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  An  existing, 
concrete,  upper  diversion  at  elevation 
6,245  feet  MSL;  (2)  an  existing  24-inch- 
diameter,  2,500-foot-long  upper 
penstock;  (3)  an  existing  upper 
poweriiouse  at  6,045  feet  MSL 
containing  one  new  generating  unit  with 
a  rated  capacity  of  500  kW;  (4)  an 
existing  tailrace  connected  to  the  lower 
diversion:  (5)  an  existing,  concrete, 
lower  diversion  at  elevation  6,040  feet 
MSL;  (6)  a  24-inch-diameter,  5.000-foot- 
long  lower  penstock;  (7)  an  existing 
lower  powerhouse  at  elevation  5,630  feet 
MSL  containing  two  new  generating 
units,  one  with  a  rated  capacity  of  750 
kW  and  one  with  a  rated  capacity  of  500 
kW;  (8)  an  existing  10.000-foot-long 
transmisson  line  which  will  be 
upgraded;  and  (9)  appurtenant  facihties. 
The  average  annual  energy  production  is 
estimated  to  be  8,405  MWh  and  the 
estimated  cost  of  the  project  is 
$1,374,450. 

m.  Purpose  of  Project  The  power 
produced  would  be  sold  to  a  local  power 
company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Conunission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  dale  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 
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A9.  Notice  of  intent — A  notice  of 
intent  must  specifiy  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  pubic  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tiUe  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON", 
"COMPETING  APPUCATION", 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 


recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act 
Pub.L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  8251(b), 
that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  November  14, 1988. 
Washington,  DC. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  8&-28571  Filed  11-16-88;  8:45  am] 

BILLING  CODE  6717-01-11 

(Docket  Nos.  CP89-125-O00  et  al.] 

Interstate  Power  Company  et  aL; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Interstate  Power  Company 

[Docket  No.  CP89-125-0001 
November  9, 1988. 

Take  notice  that  on  October  24, 1988, 
Interstate  Power  Company  (IPW),  1000 
Main  Street,  Dubuque,  Iowa  52001,  filed 


a  request  for  a  waiver  of  the 
requirements  to  file  its  Annual  Report  of 
Natural  Gas  Companies  (Form  No.  2  and 
Form  No.  2A),  as  well  as  a  waiver  for 
the  Annual  Report  of  Gas  Supply  for 
Certain  Natural  Gas  Companies  (Form 
No.  15),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

IPW  states  that  it  owns  and  operates 
an  interstate  pipeline  which  extends 
from  Hooppole,  Illinois,  across  the  Iowa 
border  to  Clinton,  Iowa.  IPW  also  owns 
a  pipeline  which  extends  from  Jackson 
County.  Iowa,  across  the  Illinois  border 
to  Savanna,  Illinois.  All  gas  transported 
by  these  two  pipelines  is  for  the  benefit 
of  residential,  commercial  and  industrial 
consumption  according  to  IPW. 

It  is  for  these  reasons  the  IPW 
believes  it  qualifies  as  a  local  distributor 
of  natural  gas  and  therefor  requests 
waiver  of  the  filing  requirements. 

Comment  date:  November  30, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

[Doclcet  No.  CP89-12O-000J 
November  9, 1988. 

Take  notice  that  on  November  2, 1988. 
Tennessee  Gas  Pipeline  Company, 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  776252.  filed  in  Docket  No.  CP8»- 
120-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  The  Polaris 
Pipeline  Corporation  (Polaris),  a 
marketer,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18. 
1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  tht  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
September  22. 1988,  it  proposes  to 
transport  up  to  50,000  dekatherms  (dt) 
per  day  equivalent  of  natural  gas  on  an 
interruptible  basis  for  Polaris  from  a 
point  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
listed  in  Exhibit  "A",  which 
transportation  service  may  involve 
interconnections  between  Tennessee 
and  various  transporters  Tennessee 
states  that  it  would  receive  the  gas  at  an 
existing  point  on  its  system  in  West 
Monroe,  Ouachita  Parish,  Louisiana,  and 
that  it  would  transport  and  redeliver  the 
gas  in  multiple  states  at  various  delivery 
points. 
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Tennessee  advises  that  service  under 
Section  284.223(a)  commenced 
September  23, 1988.  as  reported  in 
Docket  No.  ST8»-231  (filed  October  18. 
1988).  Tennessee  further  advises  that  it 
would  transport  50,000  dt  on  an  average 
day  and  18.250.000  dt  annually. 

Comment  date:  December  27. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

3.  Natural  Gas  Pipeline  Company 

(Doclcet  No.  CP89-117-000] 
November  9.  1988. 

Take  notice  that  on  November  1, 1988, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern).  1400  Smith  Street,  P.O.  Box 
1188.  Houston.  Texas  77251-1188,  filed 
in  Docket  No.  CP89-117-000  a  request 
pursuant  to  §§  157.205  and  284.223(2)(b) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  Tejas 
Power  Corporation,  a  marketer  of 
natural  gas.  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP8&- 
435-000  under  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  the  public 
inspection. 

Northern  states  that  it  would 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  20.000  MMBtu  of 
natural  gas  per  day  for  Tejas.  The 
receipt  and  delivery  points  are  listed  in 
Appendix  A  of  the  Septermber  1, 1988, 
transportation  agreement  which 
provides  for  this  service,  and  on  file 
with  the  Commission  and  open  to  public 
inspection.  Northern  indicates  that  the 
total  volumes  of  gas  to  be  transported 
for  Tejas  on  a  peak  day  would  be  20,000 
MMBtu;  on  an  avrage  day  would  be 
15,000  MMBtu  and  on  an  aimual  basis 
would  be  7,300.000  MMBtu.  Northern 
indicates  that  it  would  perform  the 
proposed  transportation  service  for 
Tejas  pursuant  to  a  service  agreement 
dated  Septermber  1, 1988  between 
Northern  and  Tejas. 

Northern  states  that  it  commenced  the 
transportation  of  natural  gas  for  Tejas  at 
Docket  No.  ST8a-5864  for  a  120-day 
period,  pursuant  to  S  284.223(a)(1)  of  the 
Commission's  Regulations.  This  service 
commenced  on  September  1, 1988  with 
the  120-day  period  ending  December  29. 
1988.  Northern  states  that  no  new 
facilities  are  proposed  in  order  to 
provide  this  transportation  service. 

Northern  also  states  that  it  is  not 
aware  of  any  agency  relationship  under 
which  a  local  distribution  company  or 
an  affiliate  of  Tejas  is  to  receive  natural 
gas  on  behalf  of  Tejas,  and  that  it  has  no 
other  applications  and  is  not  aware  of 


any  others  that  are  related  to  this 
transaction. 

Comment  date:  December  27. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4,  El  Paso  Natural  Gas  Company 

[Docket  No.  CP89-113-000) 
November  9, 19aa 

Take  notice  that  on  November  1, 1988, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  a  request  for  authorization  in 
Docket  No.  CP89-113-000  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natiu-al  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  a  sales  tap  to  permit  the  delivery 
of  natural  gas  to  Southern  Union  Gas 
Company  (SUG)  for  resale  to  the 
Headwaters  Ranch  in  Yavapai  County, 
Arizona,  under  El  Paso's  blanket 
authorization  issued  in  Docket  No. 
CP82-435-000,  which  is  on  File  with  the 
Commission  and  open  to  the  public 
inspection. 

El  Paso  proposes  to  install  a  l-inch 
O.D.  lap  and  valve  assembly,  with 
appurtenances,  at  a  point  on  El  Paso's 
6%-inch  O.D.  Prescott  Line  in  Yavapai 
County,  Arizona  at  a  cost  of  $5,000.  El 
Paso  indicates  that  SUG  has  advised 
that  the  requested  volumes  would  be 
used  to  serve  irrigation  and  residential 
natural  gas  requirements  of  the 
Headwaters  Ranch.  El  Paso  states  that 
the  peak  day  and  annual  volumes  using 
the  new  tap  would  be  46  Mcf  and  4,740 
Mcf,  respectively.  El  Paso  states  that 
SUG  has  advised  it  would  install  other 
minor  related  facilities  as  needed,  for 
ultimate  distribution  of  the  requested 
volumes.  El  Paso  indicates  that  the 
volumes  delivered  at  the  proposed  sales 
tap  are  within  the  certificated 
entitlements  of  SUG. 

El  Paso  states  that  SUG  would  pay  for 
each  dekatherm  sold  at  the  Headwaters 
Ranch  Sales  Tap  delivery  point  the 
ABD-L-AZ  rate  reflected  from  time  to 
time  on  Sheet  No.  100  of  El  Paso's 
Volume  No.  1  Tariff.  El  Paso  indicates 
that  the  proposed  sale  of  natiu^l  gas  to 
SUG  at  the  proposed  tap  would  have  a 
negligible  effect  upon  El  Paso's  peak  day 
and  annual  deliveries. 

Comment  date:  December  27, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP89-12e-000| 
November  10, 198& 

Take  notice  that  on  November  3, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251.  filed  in 


Docket  No.  CP8&-126-000  a  request  for 
authorization  to  transport  gas  for  Shell 
Gas  Trading  Company  (Shipper)  under 
the  prior  notice  procedure  prescribed  in 
§§157.205  and  284.223  of  the 
Commission's  Regulations  and 
Transco's  blanket  certificate  issued  in 
CP88-328-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 

Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  would  be  200,000  dt;  on  an 
average  day  would  be  100,000  dt;  and  on 
an  aimual  basis  would  be  5,475,000  dt. 

Transco  states  it  would  receive  the 
gas  at  South  Timbalier  Block  300/301, 
offshore  Louisiana  and  deliver  the  gas  at 
St.  Helena  Parish,  Louisiana. 

Transco  states  that  it  would  construct 
no  new  facilities  in  order  to  provide  this 
transportation  service.  Transco  would 
utilize  existing  facilities  as  reflected  in 
Exhibit  A  of  the  transportation 
agreement. 

Transco  Gas  Gathering  Company 
(TGGC)  would  be  required  to  construct 
a  meter  station  and  appurtenant 
facilities  in  Ship  Shoal  Block  261(259), 
offshore  Louisiana  at  a  projected  cost  of 
approximately  $2,450,000  to  intercoimect 
with  TGGC's  pipeline  in  Ship  Shoal 
Block  261,  offshore  Louisiana. 

Transco  states  that  service  for  Shipper 
commenced  September  1. 1988  pursuant 
to  the  120-day  automatic  authorization 
as  reflected  in  Docket  No.  ST8»-23. 

Comment  date:  December  27, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Arida  Energy  Resources,  a  Division 
of  Arkla,  Inc.,  Mississippi  River 
Transmission  Corporation 

[Docket  No.  CP89-101-000] 
Noveml>er  la  1968. 

Take  notice  that  on  October  28, 1988, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  and 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road. 
St.  Louis  Missouri  63124,  jointly  filed  in 
Docket  No.  CP89-101-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act,  for  authorization  to 
continue  through  March  31, 1989,  on  a 
fee-free  basis  and  with  pre-granted 
abandonment  an  exchange  of  up  to 
30,000  Mcf  per  day  through  previously 
certificated  facilities  in  order  to  avoid 
the  suspension  of  natural  gas  service  to 
approximately  9,700  residential, 
commercial  and  industrial  customers  in 
the  City  of  Pine  Bluff,  and  environs, 
lefferson  County,  Arkansas,  all  as  more 
fully  set  forth  in  the  application,  which 
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is  on  file  with  the  Commission  and  open 
to  public  inspection. 

AER  and  MRT  state  that  under  the 
arrangement  MRT  would  deliver  the  gas 
to  AER  at  an  existing  8-inch  tap  where 
MRT's  main  transmission  line  intersects 
with  AER's  Line  AM-145.  It  is  indicated 
that  AER  would  then  redeliver 
equivalent  volumes  to  MRT  at  three 
existing  points  of  delivery  located  in 
Caddo  Parish,  Louisiana,  and  in  Jackson 
and  Jefferson  Counties,  Arkansas. 

AER  and  MRT  state  that  they  have 
been  conducting  the  existing  exchange 
pursuant  to  the  Commission's 
emergency  regulations  (Subpart  I  of  Part 
284)  in  order  to  avoid  suspension  of 
service  from  AER's  Line  AM-145  while 
AER  repairs  a  section  of  that  line.  It  is 
indicated  that  unexpected  right-of-way 
problems  have  caused  significant  delays 
and  AER  estimates  that  an  additional 
two  to  three  months  would  be  required 
to  complete  the  necessary  repairs  of 
Line  AM-145.  It  is  also  indicated  that 
authorization  under  the  Commission's 
emergency  transactions  would  terminate 
on  November  5. 1988. 

Comment  date:  December  1. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natutral  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  88-26563  Filed  11-16-88;  8:45  am) 
8«UJNG  COOE  mr-oi-M 


[Docket  No.  MT89^3-0001 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 
Pursuant  to  Order  No.  497 

November  10, 1988. 

Take  notice  that  on  November  7, 1988, 
Columbia  Gas  Transmission 
Corporation  tendered  the  following  tariff 
sheets  for  fihng  in  the  captioned  docket 
pursuant  to  Order  No.  497  and  §  250.16 
of  the  Commission's  Regulations  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1: 

Third  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  22A 
Third  Revised  Sheet  No.  22B 
Fourth  Revised  Sheet  No.  22C 
Fourth  Revised  Sheet  No.  22D 
Fourth  Revised  Sheet  No.  22E 
Second  Revised  Sheet  No.  22E1 
Third  Revised  Sheet  No.  22E2 
Third  Revised  Sheet  No.  22E3 
Fourth  Revised  Sheet  No.  22F 
Third  Revised  Sheet  No.  22G 
Third  Revised  Sheet  No.  22H 
Fourth  Revised  Sheet  No.  221 
Third  Revised  Sheet  No.  22) 
Third  Revised  Sheet  No.  22K 
Third  Revised  Sheet  No.  22L 
Third  Revised  Sheet  No.  22M 
Third  Revised  Sheet  No.  22N 


Fifth  Revised  Sheet  No.  220 
Fourth  Revised  Sheet  No.  22P 
Second  Revised  Sheet  No.  22P1 
Second  Revised  Sheet  No.  22P2 
Third  Revised  Sheet  No.  22P3 
Fifth  Revised  Sheet  No.  22Q 
Third  Revised  Sheet  No.  22R 
Third  Revised  Sheet  No.  22S 
Fourth  Revised  Sheet  No.  22T 
Third  Revised  Sheet  No.  22U 
Third  Revised  Sheet  No.  22V 
Second  Revised  Sheet  No.  22W 
Original  Sheet  No.  72R 
Original  Sheet  No.  72R1 
Original  Sheet  No.  72R2 
Original  Sheet  No.  72R3 
Original  Sheet  No.  72R4 
Original  Sheet  No.  72R5 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  November  17. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc.  88-26564  Filed  ll-16-«8: 8:45  am] 

BILUNO  COOC  •717-01-M 


(Docket  No.  MT89-4-000] 

Columbia  Gulf  Transmission  Co^ 
Proposed  Ctuinges  in  FERC  Gas  Tariff 
Pursuant  to  Order  No.  497 

November  10, 198& 

Take  notice  that  on  November  7. 1988. 
Columbia  Gulf  Transmission  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  §  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Third  Revised  Sheet  No.  157 
Original  Sheet  No.  157A 
Fourth  Revised  Sheet  No.  163 
Third  Revised  Sheet  No.  164 
Third  Revised  Sheet  No.  167 
Third  Revised  Sheet  No.  169 
Original  Sheet  No.  169A 
Third  Revised  Sheet  No.  196 
Original  Sheet  No.  196A 
Third  Revised  Sheet  No.  203 
Third  Revised  Sheet  No.  204 
Third  Revised  Sheet  No.  207 
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Third  Revised  Sheet  No.  209 
Original  Sheet  No.  209A 
Third  Revised  Sheet  No.  233 
Original  Sheet  No.  233A 
Fourth  Revised  Sheet  No.  239 
Third  Revised  Sheet  No.  240 
Third  Revised  Sheet  No.  243 
Original  Sheet  No.  243A 
Third  Revised  Sheet  No.  245 
Original  Sheet  No.  245A 
Third  Revised  Sheet  No.  281 
Original  Sheet  No.  281A 
Fourth  Revised  Sheet  No.  287 
Third  Revised  Sheet  No.  288 
Third  Revised  Sheet  No.  291 
Third  Revised  Sheet  No.  293 
Original  Sheet  No.  293A 
Original  Sheet  Nos.  329  Through  224 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  November  17. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  88-2656!)  Filed  11-16-88;  8:45  am] 

BILUNQ  CODE  6717-01-« 

[Docket  No.  RP89-17-000] 

Northwest  Pipeline  Corp.;  Petition  To 
Suspend  "Sunset  Date"  and  Request 
for  Expedited  Action 

November  10. 1988. 

Take  notice  that  on  October  31, 1988. 
Northwest  Pipeline  Corporation 
("Northwest")  filed  a  petition  requesting 
expedited  Commission  action  to 
suspend  for  Northwest  the  "sunset  date" 
of  December  31. 1988  for  recovery  of 
Northwest's  eligible  contract 
reformation  costs  under  Order  No.  500 
which  are  in  litigation,  and  to  clarify 
that  Northwest  may  be  permitted  to 
project  and  include  in  its  contract 
reformation  cost  recovery  proposal 
known  and  measurable  contract 
reformation  costs  to  be  paid  or  incurred 
through  September  30, 1989. 

A  copy  of  this  filing  has  been  mailed 
to  Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.2314  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  21. 1988. 
^otests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  O.  Cashell. 
Secretary. 
[FR  Doc.  88-26567  Filed  11-16-68;  8:45  am] 

BILLING  CODE  e717-01-M 


[Docket  Nos.  RP84-42-000  et  al.] 

United  Gas  Pipeline  Co.;  Informal 
Settlement  Conference 

November  9. 1988. 

In  the  Matter  of  United  Gas  Pipeline 
Company.  Docket  Nos.  RP84-42-000,  RP85- 
209-009,  RP86-93-005,  RP86-1 58-008,  RP87- 
34-003,  RP86-8-005,  RP88-27-000,  RP8a-92- 
000,  RP88-263-000,  RP8a-264-000,  RP8&-265- 
000,  CP86-256-002.  CP87-17-000,  CP87-125- 
000.  CP87-524-000,  CP88-6-001,  CP88-124- 
000,  CP88-329-000,  CP8a-440-000,  CP478-000, 
IN86-5-001,  and  TC88-6-000. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above  proceedings  on  November 
16, 1988,  at  10:00  a.m.  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above  referenced  dockets.  Further 
informal  conferences  may  be  convened 
November  17. 1988.  through  November 
23, 1988.  as  needed. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  (1988),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations.  18  CFR 
385.214  (1988). 

For  additional  information,  contact 
Andrew  P.  Mosier,  Jr.  (202)  357-8410  or 
David  Cain  (202)  357-8418. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-26572  Filed  11-16-88;  8:45  am] 
BILUNG  CODE  (717-41-M 


(Docket  No.  RP88-258-001  ] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  10, 1988. 

Take  notice  that  on  November  3, 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to  be 
effective  October  1. 1988: 

Substitute  First  Revised  Sheet  No.  30L 
First  Revised  Sheet  No.  30L.1 
First  Revised  Sheet  No.  45R.8b 
Third  Revised  Sheet  No.  45R.9 

Southern  states  that  on  Oct.  19, 1988, 
the  Commission  issued  its  Order 
Accepting  For  Filing  Tariff  Sheets 
Subject  to  Conditions,  Rejecting  Other 
Tariff  Sheets  and  Granting  Waiver 
(Order)  in  which  the  Commission 
addressed  a  filing  tendered  by  Southern 
in  this  docket  on  September  19, 1988.  to 
simplify  administrative  procedures  and 
give  shippers  additional  flexibility  in 
transporting  on  Southern's  system.  The 
Order  accepted  Southern's  filing  subject 
to  Southern  filing  certain  revised  tariff 
sheets  in  accordance  with  the 
discussion  therein  within  15  days  of 
such  Order.  Accordingly.  Southern  has 
submitted  the  revised  tariff  sheets  listed 
above  and  has  requested  a  waiver  of  the 
Commission's  Regulations  to  make  the 
revised  sheets  effective  October  1. 1988, 
as  indicated  above. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  Ust  compiled  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  21. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26566  Filed  11-16-88;  8:45  am] 

BILUNO  CODE  e717-01-M 


[Docket  Nob.  ERM-2C-000  at  aL] 

Long  Island  Lighting  Ca  at  aL;  Electric 
Rate,  Small  Power  Production,  and 
Interlocldng  Directorate  Filings 

Take  notice  that  the  follo%ving  filings 
have  been  made  with  the  Commission: 

1.  Long  laland  lighting  Company 

[Docket  Nos.  ER89-2&-000] 
November  9. 1988. 

Take  notice  that  on  October  25. 1988. 
Long  Island  Lighting  Company  (ULCO) 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  32.  pursuant  to 
which  LILCO  transmits  power  and 
energy  from  the  New  York  Power 
Authority  to  the  three  municipal 
electricity  utilities  on  Long  Island:  The 
Villages  of  Greenport  Rockville  Centre 
and  Freeport.  The  proposed  changes 
would  decrease  revenues  from  such 
service  by  $10,196.00  based  on  the  12- 
month  period  ending  May  31. 1988. 

LILCO  proposes  to  change  the  rates  in 
order  to  reflect  the  Tax  Reform  Act  of 
198a  'Hie  rate  also  reflects  changes  in 
the  Company's  cost  of  service. 

Copies  of  this  filing  were  served  upon 
the  New  York  Power  Authority,  the 
Municipal  Electric  Utilities  Association 
of  New  York  State,  the  Incorporated 
Villages  of  Greenport.  Freeport  and 
Rockville  Centre,  and  the  New  York 
State  Public  Service  Commission. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
November  9, 1988. 

2.  Long  Island  Lifting  Company 

[Docket  No.  ER89-24-000] 
November  9. 1968. 

Take  notice  that  on  October  25, 1988, 
Long  Island  Lighting  Company  (LILCO) 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  34.  pursuant  to 
which  LILCO  transmits  power  and 
energy  from  the  New  York  Power 
Authority  to  Brookhaven  National 
Laboratory  and  Grumman  Corporation 
on  Long  Island.  The  proposed  changes 
would  decrease  revenues  from  such 
service  by  $21,408.00  based  on  the  12- 
month  period  ending  May  31, 1988. 

LILCO  proposes  to  change  the  rates  in 
order  to  reflect  the  Tax  Reform  Act  of 
1986.  The  rate  also  reflects  changes  in 
the  Company's  cost  of  service. 

Copies  of  this  filing  were  served  upon 
the  New  York  Power  Authority, 
Grumman  Corporation  in  Bethpage,  New 
York,  Brookhaven  National  Laboratory 
in  Upton,  New  York,  and  the  New  York 
State  Public  Service  Commission. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Green  Mountain  Power  Coipmation 

[Docket  No.  ER89-53-000] 
November  9. 1988. 

Take  notice  that  on  November  4. 1988, 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  filing  a  rate 
schedule  in  accordance  with  Part  35  of 
the  Commission's  Regulations: 

Agreement  for  the  Purchase  of  Power 
between  Green  Mountain  Power 
Corporation  (GMP)  and  Fitchburg  Gas 
and  Electric  Light  Company  (FG&E)  for 
the  period  November  1, 1988.  through 
October  31. 1991. 

GMP  requests  that  the  Commission 
waive  the  notice  requirements  set  forth 
in  §  35.3  of  its  Regulations  in  order  to 
permit  the  rate  schedule  to  become 
effective  November  1, 1988. 

Copies  of  this  filing  have  been  served 
on  FG&E.  the  Vermont  Public  Service 
Board,  and  the  Vermont  Department  of 
Public  Service 

Comment  date:  November  28. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kentucky  Utilitie*  Company 

[Docket  No.  ER89-51-0001 
November  9, 1988. 

Take  notice  that  on  November  2. 1988, 
Kentucky  UtiUties  Company  (KU) 
tendered  for  filing  "Rescission  and 
Termination  of  Agreement"  of  December 
14, 1971  among  Big  Rivers  Rural  Electric 
Cooperative  Corporation  (now  Big 
Rivers  Electric  Corporation)  (BR)  East 
Kentucky  Rural  Electric  Cooperative 
Corporation  (now  East  Kentucky  Power 
Cooperative.  Inc.)  (EK)  and  Kentucky 
Utilities  Company  (KU).  The  instrument 
is  dated  August  31, 1988.  Waiver  of  prior 
notice  was  requested  to  permit  an 
effective  date  of  August  31. 1988. 

Copies  of  the  filing  was  served  on  BR, 
EK.  and  the  Public  Service  Commission 
of  Kentucky. 

Comment  date:  November  28, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Company 

[Docket  No.  ER89-52-000) 
November  10, 1988. 

Takejpotice  that  on  November  3, 1988, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  twenty 
Year  Sale  and  Exchange  Agreement 
(Agreement)  between  Edison  and 
Bonneville  Power  Administration  (BPA). 
Service  under  the  Agreement 
commences  July  1, 1989  and  continues, 
unless  terminated  in  accordance  with 
the  Agreement's  terms,  until  May  31. 
2009. 

The  Agreement  generally  operates  as 
a  power  sale  by  BPA  to  Edison. 
However,  under  specified  conditions. 


the  transaction  converts  to  a  seasonal 
capacity-energy  exchange.  Under  the 
exchange  Edison  returns  associated 
energy  to  BPA  on  a  daily  basis  and 
provides  Exchange  Energy  during  the 
winter  in  amounts  determined  by 
negotiated  ratios  set  forth  in  the 
Agreement.  The  Agreement  also 
provides  BPA  with  the  right  to  purchase 
specified  amounts  of  Supplemental 
Energy  from  Edison  during  periods  when 
the  Agreement  operates  as  an  exchange, 
at  115  percent  of  Edison's  incremental 
costs.  In  addition,  the  Agreement 
provides  BPA  with  the  right  subject  to 
termination  by  Edison  on  five  years' 
notice,  to  purchase  up  to  624,000  MWh 
of  Option  Energy  each  winter  at  115 
percent  of  Edison's  incremental  costs. 

A  copy  of  this  filing  has  been  served 
upon  Bonneville  Power  Administration 
and  the  California  Public  UtiUties 
Commission. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER89-S0-0001 
November  10. 1968. 

Take  notice  that  on  November  3, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
Agreement  between  Niagara  Mohawk 
and  Niagara  County  (Public  Body)  dated 
September  1, 1988.  Niagara  Mohawk 
proposes  an  effective  date  of  October  ^ 
28, 1988  for  the  Agreement. 

This  Agreement  provides  for  Niagara 
Mohawk  to  allow  ^e  use  of  such 
portions  of  its  electric  system  and 
facilities  as  are  required  for  the  delivery 
of  Preference  Power  to  Eligible 
Customers  of  the  Public  Body.  The 
Public  Body's  agent  purchases  the 
Preference  Power  from  the  Power 
Authority  of  the  State  of  New  York. 

Niagara  Mohawk  further  states  that 
the  proposed  rate  is  the  rate  per  kWhr 
charged  under  Niagara  Mohawk's 
applicable,  residential  rate  tariff,  minus 
the  cost  of  fuel  included  in  the  retail 
rates,  plus  additional  A&G  expenses 
incurred  by  Niagara  Mohawk  as  a  result 
of  the  services  provided  the  Agency 
under  the  Agreement.  Niagara  Mohawk  ' 
states  that  the  rate  was  arrived  at 
through  arms-length  negotiations 
between  the  parties,  and  that  the 
proposed  rate  is  intended  to  produce  a 
return  to  Niagara  Mohawk  essentially 
equivalent  to  which  Niagara  Mohawk 
would  have  received  had  it  supplied  at 
its  residential  retail  rates  the  amount  of 
power  delivered  as  Preference  Power. 
Niagara  Mohawk  seeks  waiver  of  the 
notice  requirements,  stating  that  its 
metering  and  billing  cycle  starts  on 
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October  28  and  that  service  to  other 
Public  Bodies  will  commence  that  day. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  Niagara  County 
Attorney. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Washington  Water  Power  Company 

(Docket  No.  ER89-25-000J 
November  10. 1988. 

Take  notice  that  on  October  25, 1988, 
Washington  Water  Power  Company 
(WWP)  tendered  for  filing  a  revision  to 
a  Transmission  Wheeling  Tariff, 
Schedule  62.  This  tariff  is  related  to 
transmission  wheehng  service  for 
borderline  customer  loads  provided  only 
to  the  Bonneville  Power  Administration 
and  the  United  States  Bureau  of 
Reclamation  (U.S.B.R.)  under  a  currently 
existing  General  Transfer  Agreement. 
Revision  #2  to  Schedule  62  revises  the 
methodology  used  to  calculate  charges 
for  borderline  transmission  wheeling 
service  to  U.S.B.R.  loads.  The  U.S.B.R. 
provides  power  to  the  Spokane  Indian 
Tribe  at  Little  Falls.  Washington  and  to 
the  East  Greenacres  Irrigation  District 
near  Post  Falls.  Idaho. 

Washington  states  that  the  proposed 
revision  is  submitted  for  the  purpose  of 
compensating  Washington  for  U.S.B.R. 
settlement  costs  and  revising  wheeling 
charges  for  U.S.B.R.  loads  at  Little  Falls, 
Washington.  The  revision  to  Schedule  62 
would  decrease  yearly  revenues  from 
transmission  wheeling  service  provided 
to  the  U.S.B.R.  by  $35.631 /year  based  on 
the  12-month  period  ending  December 
31, 1989. 

Washington  requests  that  the 
requirements  of  prior  notice  be  waived 
and  that  the  effective  date  be  made  July 
8, 1988,  which  is  the  effective  date  of  the 
revised  contract. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service 

{Docket  No.  ER89-15-000] 
November  10, 1988. 

Take  notice  that  on  October  19, 1988, 
Northeast  Utilities  Service  Company 
(NUSCO),  as  Agent  for  the  Connecticut 
Light  and  Power  (CL&P)  and  Western 
Massachusetts  Electric  Company 
(WMECO)  tendered  for  filing  pursuant 
to  Part  35  of  the  Commissions 
Regulations,  a  Notice  of  Termination  of 
the  following  rate  schedule: 

Transmission  Service  Agreement 
between  CL&P  and  WMECO.  and 
Vermont  Public  Power  Supply  Authority 
( VPPSA),  dated  June  1, 1986  (CL&P  Rate 


Schedule  FERC  383  and  WMECO  Rate 
Schedule  FERC  300). 

The  rate  schedule  is  to  be  terminated 
because  it  is  no  longer  being  utilized  by 
the  parties  to  the  Agreement.  On  behalf 
of  CL&P  and  WMECO,  NUSCO  requests 
that  the  Commission  allow  the 
termination  to  take  effect  on  May  1. 
1988,  the  date  on  which  the  Agreement 
terminated  in  accordance  with  its  own 
terms  pursuant  to  Section  1,  "Effective 
Date  and  Term,"  of  the  Agreement. 

Copies  of  this  filing  have  been  served 
upon  the  Vermont  Public  Power  Supply 
Authority,  CL&P.  WMECO  c/o  NUSCO. 

Comment  date:  November  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER89-54-000J 
November  10. 1988. 

Take  notice  that  on  November  4, 1988, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
an  executed  electric  service  agreement 
between  itself  and  Badger  Power 
Marketing  Authority  of  Wisconsin 
(BPMA).  According  to  Wisconsin 
Electric,  the  agreement  is  in  partial 
fulfillment  of  a  letter  of  intent  between 
the  parties  that  provides  for  both  parties 
to  construct  transmission  facilities 
which  will  allow  BPMA  to  receive 
service  at  138  kV.  Currently,  Wisconsin 
Electric  provides  total  requirements 
service  to  BPMA's  member  municipals, 
Shawano  and  Clintonville.  at  its 
standard  voltage  under  executed  electric 
service  agreements. 

Wisconsin  Electric  requests  that  the 
Commission  waive  the  sixty-day  notice 
requirements  of  its  Regulations  in  order 
to  allow  a  proposed  effective  date 
coincident  with  the  energization  of  the 
Shawano  East  Substation.  Wisconsin 
Electric  states  that  BPMA  joins  in  the 
requested  effective  date.  The  Company 
advises  that  it  will  promptly  notify  the 
Commission  of  this  event,  which  is 
expected  in  May  or  June.  1989. 

Copies  of  the  filing  have  been  served 
on  BPMA  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  28. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public  \ 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  26562  Filed  11-18-88;  8:45  am) 
BILUNG  CODE  6717-«I-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-3477-8] 

Air  Pollution  Control;  Motor  Vehicle 
Emission  Factors;  Public  Workshop 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  workshop. 

summary:  This  notice  announces  a 
public  workshop  which  the 
Environmental  Protection  Agency  (EPA) 
will  conduct  regarding  the  Agency's 
motor  vehicle  emission  factors.  These 
emission  factors  are  used  by  the  States 
in  the  development  of  emissions 
inventories  and  the  revision  of  State 
Implementation  Plans,  and  by  other 
parties  having  an  interest  in  modeling 
the  air  quality  impact  of  motor  vehicle 
emissions.  The  purposes  of  this 
workshop  are  (1)  to  present  technical 
aspects  of  EPA's  efforts  in  terms  of 
review  of  the  data  sources,  analytical 
techniques  employed,  and  the  resulting 
emission  factors,  and  (2)  to  provide  a 
final  opportunity  for  interested  parties 
to  participate  in  an  informal  review  of 
these  analyses  and  their  results. 
date:  The  workshop  is  scheduled  for 
Wednesday.  November  30, 1988,  from 
9:00  a.m.  to  4:00  p.m.  (EST). 
ADDRESS:  The  workshop  will  be  held  in 
the  conference  room  of  the  U.  S.  EPA 
Motor  Vehicle  Emission  Laboratory. 
2565  Plymouth  Road.  Ann  Arbor. 
Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  P.  Newell,  Test  and  Evaluation 
Branch,  Emission  Control  Technology 
Division.  U.S.  Environmental  Protection 
Agency.  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105  (Phone:  313/668-4462  or 
FTS  374-8462). 

SUPPLEMENTARY  INFORMATION:  EPA's 
current  emission  factor  model, 
MOBILES,  was  released  in  mid-1984. 
This  model  uses  the  results  of  in-use 
vehicle  emission  tests  to  estimate  fleet 
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emission  factors  for  three  gaseous 
pollutants  (hydrocarbons  (HC),  carbon 
monoxide,  and  oxides  of  nitrogen), 
taking  into  account  the  influence  on 
emissions  of  such  variables  as  vehicle 
speed  and  ambient  temperature,  among 
others.  The  emission  factors  projected 
using  MOBILE3,  for  a  number  of 
different  years  under  a  variety  of 
assumptions,  have  been  published  in  the 
report  "Complilation  of  Air  Pollutant 
Emission  Factors,  Volume  II:  Mobile 
Sources"  (4th  Edition). 

Since  the  release  of  M0BILE3,  much 
additional  emission  data  from  in-use 
vehicle  testing  have  been  collected  and 
analyzed,  particularly  from  later  model 
year,  newer  technology  vehicles.  In 
addition,  EPA  has  conducted  testing 
aimed  at  characterizing  "running  loss" 
emissions,  which  are  those  evaporative 
HC  emissions  originating  from  vehicles 
while  they  are  being  driven  (as  versus 
diurnal  or  hot  soak  emissions).  EPA  has 
been  working  on  incorporating  this  new 
information  into  an  updated  emission 
factor  model,  MOBILE4.  This  model  will 
be  used  by  States  and  localities  in 
developing  new  emissions  inventories 
and  State  Implementation  Plan  (SIP) 
revisions  required  by  the  post-1987 
attainment  strategy,  as  well  as  by  EPA 
in  evaluating  potential  regulatory 
strategies  and  by  others  interested  in 
modeling  the  air  quahty  impact  of  motor 
vehicle  emissions. 

EPA  has  previously  held  two 
workshops  on  the  subject  of  MOBILE4. 
in  April  and  November  of  1987.  At  those 
workshops.  EPA  presented  various 
proposals  for  the  incorporation  of  new 
data  and  analyses  into  MOBILE4. 
Comments  received  by  EPA  following 
these  workshops  have  also  been  taken 
into  consideration  in  the  further 
development  of  the  updated  emission 
factors.  The  November  30  workshop  will 
provide  additional  information  on  the 
final  emission  factor  analyses  to  be  used 
in  M0BILE4. 

Specific  topics  that  will  be  addressed 
at  the  November  30  workshop  include: 

— 1981  and  later  model  year  basic 

emission  rates 
— Tampering  rates 
— Anti-tampering  program  emission 

credits 
— Inspection  and  maintenance  program 

emission  credits 
— Updated  temperature  correction 

factors 
— Running  losses 
— The  effect  of  temperatures  on  the 

projection  of  HC  emission  factors 
— Revisions  to  hot  soak  and  diurnal 

emissions  estimates 

Information  on  topics  for  which  there 
is  insufficient  time  to  make  formal 


presentations  will  be  made  available  in 
the  form  of  handouts  to  be  distributed  at 
the  workshop. 

Due  to  the  highly  technical  nature  of 
the  agenda,  participants  should  be 
familiar  with  the  existing  emission 
factors  and  MOBILE3  in  order  to  benefit 
from  the  discussions.  The  November  30 
workshop  is  not  a  "user  workshop,"  and 
so  will  not  address  the  mechanics  of 
implementing  the  running  MOBILE4. 
Workshops  intended  to  address  user 
questions  and  provide  user  guidance  are 
currently  planned  for  sometime  after  the 
release  of  M0BILE4  (currently  slated  for 
early  1989).  Also  this  workshop  will  not 
include  discussions  of  programming 
aspects  of  MOBILE4,  such  as  its 
interface  with  other  programs  used  in 
creating  emissions  inventories  and  air 
quality  plans  or  its  language  and 
equipment  requirements. 

This  workshop  is  intended  to  be  a 
forum  for  the  exchange  of  information 
and  has  no  direct  connection  to  any 
rulemaking  actions.  Consequently,  the 
workshop  will  be  very  informal.  There 
will  not  be  opportunities  for  prepared 
statements  by  attendeees,  although 
comment  will  be  welcomed  on  specific 
topics  as  they  are  brought  up  for 
discussion.  Although  no  public  docket 
will  be  kept,  written  submissions  are 
welcome  at  any  time  and  may  be 
brought  to  the  workshop  or  mailed  to 
Terry  Newell,  at  the  address  shown 
above. 

Date:  November  10, 1988. 
Don  R.  Clay. 

A  cling  A  ssi slant  A  dminislrator  for  Air  and 
Radiation. 
(FR  Doc.  88-26590  Filed  11-16-88;  8:45  am) 

BILUNO  CODE  SSaO-SO-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  20, 1988 

In  accordance  with  §  271.5  of  its  Rules 
Regarding  Availabiliy  of  Information  (12 
CFR  271,  et  seq.),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  September  20. 1988.' 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  that  the  expansion  in  economic 
activity  may  be  moderating  from  the  vigorous 
pace  earlier  in  the  year.  Total  nonfarm 


'  Copies  of  the  record  of  policy  actions  of  the 
Commillee  for  the  meeting  of  September  20. 1988, 
are  available  upon  requet  to  The  Board  of 
Covemors  of  Ihe  Federal  Reserve  System. 
Washington.  DC  20551. 


BEST  COPY  AVAILABLE 


payroll  employment  grew  more  slowly  in  July 
and  August,  though  the  increases  in  the  two 
months  were  still  sizable.  The  civilian 
unemployment  rate  rose  to  5.6  percent  in 
August.  Industrial  production  advanced 
slightly  further  in  August  after  a  sharp 
increase  in  ]uly.  Retail  sales  were  flat  in  )uly 
and  August.  Recent  indicators  of  business 
capital  spending  suggest  some  moderation 
from  the  especially  rapid  growth  in  earlier 
months  of  the  year.  Pneliminary  data  for  the 
nominal  U.S.  merchandise  trade  deficit  in 
July  showed  some  further  reduction  from  the 
improved  second-quarter  rate.  The  latest 
information  on  prices  suggests  little  if  any 
change  from  recent  trends. 

Most  interest  rates  have  declined 
somewhat  since  the  Committer  meeting  on 
August  16.  Over  the  intermeeting  period,  the 
trade-weighted  foreign  exchange  value  of  the 
dollar  in  terms  of  the  other  G-10  currencies 
was  about  unchanged  on  balance. 

Expansion  of  M2  and  M3  moderated  further 
in  August.  For  the  year  through  August,  M2 
has  grown  at  a  rate  slightly  above,  and  M3  at 
a  rate  more  noticeably  above,  the  midpoints 
of  the  ranges  established  by  the  Committee 
for  1988.  Ml  was  unchanged  in  August  after 
registering  relatively  strong  growth  In  June 
and  ]uly.  Expansion  of  total  domestic 
nonfinancial  debt  for  the  year  thus  far 
appears  to  be  at  a  pace  somewhat  below  that 
in  1987. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stabiUty  over  time,  promote 
growth  in  output  on  a  sustainable  basis,  and 
contribute  to  an  improved  pattern  of 
international  transactions.  In  furtherance  of 
these  objectives,  the  Committee  at  its  meeting 
in  late-June  reaffirmed  the  ranges  it  had 
established  in  February  for  growth  of  4  to  8 
percent  for  both  M2  and  M3,  measured  from 
the  fourth  quarter  of  1987  to  the  fourth 
quarter  of  1988.  The  monitoring  range  for 
growth  of  total  domestic  nonfinancial  debt 
was  also  maintained  at  7  to  11  percent  for  the 
year. 

For  1989.  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of  1988  to 
the  fourth  quarter  of  1989,  of  3  to  7  percent  for 
M2  and  3V4  to  7V4  percent  for  M3.  The 
Committee  set  the  associated  monitoring 
range  for  growth  of  total  domestic 
nonfinancial  debt  at  6Vi  to  10V4  percent.  It 
was  understood  that  all  these  ranges  were 
provisional  and  that  they  would  be  reviewed 
in  early  1989  in  the  light  of  intervening 
developments. 

With  respect  to  Ml,  the  Committee 
reaffirmed  its  decisions  in  February  not  to 
establish  a  specific  target  for  1988  and  also 
decided  not  to  set  a  tentative  range  for  1989. 
The  behavior  of  this  aggregate  will  continue 
to  be  evaluated  in  the  light  of  movements  in 
its  velocity,  developments  in  the  economy 
and  financial  markets,  and  the  nature  of 
emerging  price  pressures. 

In  the  implementation  of  pohcy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  Taking  account  of 
indications  of  inflationary  pressures,  the 
strength  of  the  business  expansion,  the 
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behavior  of  the  monetary  aggregates,  and 
developments  in  foreign  exchange  and 
domestic  financial  markets,  somewhat 
greater  reserve  restraint  would,  or  slightly 
lesser  reserve  restraint  might,  be  acceptable 
in  the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  growth  of  M2  and  M3  over 
the  period  fi-om  August  through  December  at 
annual  rates  of  about  3  and  5  percent, 
respectively.  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  conditions  during  the  period  before 
the  next  meeting  are  likely  to  be  associated 
with  a  federal  funds  rate  persistently  outside 
a  range  of  6  to  10  percent. 

By  order  of  the  Federal  Open  Market 
Committee,  November  9, 1988. 
Normand  Bernard, 

Assistant  Secretary.  FedftraJ  Open  Market 
Committee. 

|FR  Doc.  88-26543  Filed  11-16-88:  8:45  amj 

BILUNQ  CODE  UIO-OlHi 


Evans  Bancorp,  Inc^  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  5, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rufledge,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Evens  Bancorp,  Inc.,  Angola.  New 
York:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Evans  National 
Bank  of  Angola,  Angola.  New  York. 


B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  B/W  Bancshares,  Inc.,  Erlanger. 
Kentucky:  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  and 
Trust  Company.  Georgetown.  Kentucky. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  Abess  Properties,  Ltd,  Miami, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  97.81  percent  of 
the  voting  shares  of  City  National 
Bancshares.  Inc..  Miami.  Florida,  and 
thereby  indirectly  acquire  100  percent  of 
the  voting  shares  of  City  National  Bank 
Corporation.  Miami,  Florida,  and  99.76 
percent  of  the  voting  shares  of  City 
National  Bank  of  Florida,  formerly  City 
National  Bank  of  Miami.  Miami.  Florida. 

2.  Ready  Bancorp,  Hialeah.  Florida;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Ready  State  Bank.  Hialeah.  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  National  Bancorp,  Inc..  Joliet, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Southwest  Suburban 
Bank.  Bolingbrook.  Illinois. 

E.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Bankers  Trustshares,  Inc., 
Quincy.  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Midwest  Bank/M.C,  National 
Association,  Quincy,  Illinois. 

2.  Peoples  Investment  Corporation, 
Cuba,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Peoples  Bank  of 
Steelville,  Steelville,  Missouri,  a  de  novo 
bank. 

F.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  American  Community  Bank  Group, 
Inc.,  Minnetonka.  Minnesota:  to  become 
a  bank  holding  company  by  acquiring 
96.26  percent  of  the  voting  shares  of 
American  State  Bank  of  Bloomington. 
Bloomington,  Minnesota. 

2.  American  Community  Bank  Group, 
Inc.,  Minnetonka.  Minnesota;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
National  City  Bank  of  Ridgedale. 
Minnetonka.  Minnesota. 

3.  Cleveland  Bancshares,  Inc., 
Cleveland,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  82.63 
percent  of  the  voting  shares  of  Peoples 


State  Bank  of  Cleveland,  Cleveland. 
Minnesota,  a  de  novo  bank. 

4.  Lakeside  Bank  Holding  Company, 
New  Town.  North  Dakota;  to  merge  with 
McKenzie  County  Bancorp.  Inc.. 
Watford  City,  North  Dakota,  and 
thereby  indirectly  acquire  96.38  percent 
of  the  voting  shares  of  McKenzie  County 
National  Bank.  Watford  City.  North 
Dakota. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  W.T.B.  Financial  Corporation, 
Spokane.  Washington;  to  acquire  an 
additional  10  percent  of  the  voting 
shares  of  Norban  Financial  Group.  Inc.. 
Coeur  d'Alene.  Idaho,  thereby  owning 
31.4  percent  of  the  voting  shares,  and 
thereby  indirectly  acquiring  Northern 
State  Bank.  Coeur  d'Alene.  Idaho,  and 
Seaport  Citizens  Bank,  Lewiston.  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  10. 1988, 

WUIiam  W.  Wiles. 

Secretary  of  the  Board 

|FR  Doc.  88-26545  Filed  11-16-88;  8:45  am) 
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Farmers  National  Bank  Corp.  of 
Cynthiana,  Inc.;  Application  To  Engage 
de  Novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §225.23(a)(l) 
of  the  Board's  Reiiulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of  f  [ 

Regulation  Y  as  closely  related  to  } 

banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5. 
1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixied.  Jr..  Vice  President)  1455 
East  Sixth  Sf-ppt.  Cleveland.  Ohio  44101: 

1.  Farmeo  National  Bank  Corp  of 
Cynthiana.  /nc   Cynthiana,  Kentucky;  to 
engage  de  novo  through  its  subsidiary, 
J.B.  Finance  Company,  Inc.,  Cynthiana. 
Kentucky,  in  ttip  business  of  consumer 
finance  purSua-'  to  §  225.25{b)(l)(i)  of 
the  Board  s  k>  aulation  Y.  These 
activities  will  b^  conducted  in  the 
geographic  ares  of  Cynthiana,  Harrison 
County,  and  counties  contiguous  to 
Harrison  County,  all  within  the  Slate  of 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  10, 1938. 
William  W.  Wiles. 
Secretary  ofthf  Board. 
[FR  Doc.  88-2H546  Filed  11-16-88;  8:45  am] 
BILUNQ  CODE  (^lO-OI-M 


Ctiange  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Wifliam  C. 
Murphy,  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  1 12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regrilation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817||)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  1. 1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 


1.  William  C.  Murphy,  University 
Park.  Texas;  to  acquire  39.25  percent  of 
the  voting  shares  of  Fidelity  Resources 
Company,  Dallas,  Texas,  and  thereby 
indirectly  acquire  Fidelity  National 
Bank.  Dallas.  Texas. 

2.  Robert  B.  Sharpies,  and  Larry  J. 
Jurica.  both  of  George  West,  Texas;  to 
each  acquire  6.35  percent  of  the  voting 
shares  of  Luling  Bancshares,  Inc.,  Luling, 
Texas,  and  thereby  indirectly  acquire 
the  First  National  Bank  in  Luling,  Luling, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  10, 1988. 
WilHara  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  88-26547  Filed  11-16-88;  8:45  amj 

BILLING  COOe  M10-01-M 


Security  PacHIc  Corporation,  Los 
Angeles,  CA;  Proposal  To  Underwrite 
and  Deal  In  Debt  Securities  to  a 
Limited  Extent 

Security  Pacific  Corporation,  Los 
Angeles,  California,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a).  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)).  for 
permission  for  its  subsidiary  Security 
Pacific  Securities,  Inc.,  Los  Angeles. 
California  ("SPSl"),  to  underwrite  and 
deal  in,  to  a  limited  degree,  debt 
securities  of  all  types  (including 
corporate,  governmental  and  other  debt 
securities,  convertible  debt  securities 
and  asset-related  securities  secured  by, 
or  representing  interests  in,  secured  or 
unsecured  loans,  receivables  and  other 
debt  securities)  including,  in  particular, 
(1)  corporate  debt  securities  (including 
both  unsecured  and  secured  corporate 
debt  securities);  and  (2)  mortgage- 
backed  seoirities  secured  by,  or 
representing  interests  in,  mortgages 
secured  by  commercial  real  estate, 
including  multi-family  residential 
prciects. 

SPSI  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
extent  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Security  Pacific 
Corporation,  73  Federal  Reserve  Bulletin 
622  (1987);  and  Chemical  New  York 
Corporation,  The  Chase  Manhattan 
Corporation,  Bankers  Trust  New  York 
Corporation,  Citicorp,  Manufacturers 
Hanover  Corporation  and  Security 
Pacific  Corporation.  73  Federal  Reserve 
Bulletin  731  (1987).  SPSI  is  also 
authorized  to  underwrrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25{b)(16)  of  the  Board's  Regulation 


Y  ("bank-eligible  securities').  12  CFR 
225.25(b)(16). 

Security  Pacific  has  applied  to 
underwrite  and  deal  in  debt  securities 
within  the  framework  of  limitations 
established  in  the  Board's  Citicorp.  J.P. 
Morgan  &  Co.  Incorporated  and  Bankers 
Trust  New  York  Corporation  Order, 
including  the  5  percent  gross  revenue 
limitation.  73  Federal  Reserve  Bulletin 
473  (1987).  Accordingly,  under  this 
application  the  amount  of  gross  revenue 
SPSI  would  receive  from  the  proposed 
new  ineligible  underwriting  activity  and 
the  previously  approved  ineligible 
activity  would  not  exceed  in  the 
aggregate  5  percent  of  the  total  gross 
revenues  of  SPSI. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto". 

Security  Pacific  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  have  generally 
engaged  in  activities  that  are 
functionally  and  operationally  similar  to 
underwriting  and  dealing  in  debt 
securities.  These  services  include 
underwriting  and  dealing  in  bank- 
eligible  and  ineligible  securities; 
investing,  buying  and  selling  investment 
quality  corporate  debt  securities,  as 
permitted  by  the  Office  of  the 
Comptroller  of  the  Currency:  arranging 
private  placements  of  securities; 
providing  investment  advisory, 
investment  management  and  trust 
services;  providing  letters  of  credit  and 
other  credit  enhancements  for  private 
and  public  issues  of  corporate  debt; 
organizing  loan  syndications  as  well  as 
purchasing  and  selling  loans;  and 
overseas  underwriting  and  dealing. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices  ".  Security 
Pacific  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
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Increased  competition  which  would 
lower  underwriting  spreads,  greater 
liquidity  of  the  proposed  securities, 
greater  customer  convenience  and 
increased  efficiency.  The  proposed 
activities  would  also  permit  bank 
holding  companies  to  further  diversify 
income.  Security  Pacific  contends  that 
the  proposed  activities  would  not  result 
in  adverse  effects  because  of  the 
similarities  in  the  general  nature  of  the 
proposed  activity  and  its  current 
ineligible  activity  which  the  Board  has 
previously  determined  would  not  result 
in  adverse  effects  when  undertaken  in 
compliance  with  the  Citicorp/Morgan/ 
Bankers  Trust  conditions  and  existing 
laws  and  regulations. 

Security  Pacific  contends  that 
approval  of  the  application  would  not  be 
barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C.  377).  Section  20 
of  the  Glass-Steagall  Act  prohibits  the 
affiliation  of  a  member  bank,  such  as 
Security  Pacific  National  Bank,  with  a 
firm  that  is  "engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities.  Security 
Pacific  states  that  it  would  not  be 
"engaged  principally"  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  limitation  on  these  activities. 
See.  Citicorp.  J.  P.  Morgan  &  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987),  affd  sub  nam.. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied,  108  S.  Cf.  2830  (1988);  and 
Securities  Industry  Association  v.  Board 
of  Governors /Chase,  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  not  later  than  December  10, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  10. 1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  88-26544  Filed  11-16-88:  8:45  am] 
BILLING  CODE  6210-«1-M 


Security  Pacific  Corporation,  Los 
Angeles,  CA;  Proposal  To  Underwrite 
and  Deal  in  Equity  Securities  to  a 
Limited  Extent 

Security  Pacific  Corporation,  Los 
Angeles,  California,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a),  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)).  for 
permission  for  its  subsidiary  Security 
Pacific  Securities,  Inc.,  Los  Angeles, 
California  ("SPSI"),  to  underwrite  and 
deal  in,  to  a  limited  degree,  equity 
securities,  including,  without  limitation, 
common  stock  or  other  ownership 
interests  in  domestic  and  foreign 
corporations  or  other  entities,  American 
Depositary  Receipts,  all  types  of 
preferred  stock,  and  options  and 
warrants  on  the  above  securities,  but 
not  including  ownership  interests  in 
open-end  investment  companies. 

SPSI  is  currently  authorized  to 
underwrite  and  deal  in,  to  a  limited 
exigent,  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Security  Pacific 
Corporation,  73  Federal  Reserve  Bulletin 
622  (1987);  and  C/ie/n/co/A^ew  KorA 
Corporation,  The  Chase  Manhattan 
Corporation,  Bankers  Trust  New  York 
Corporation,  Citicorp,  Manufacturers 
Hanover  Corporation  and  Security 
Pacific  Corporation,  73  Federal  Reserve 
Bulletin  731  (1987).  SPSI  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
§  225.25(b){16)  of  the  Board's  Regulation 
Y  ("bank-eligible  securities").  12  CFR 
§  225.25(b)(16). 

Security  Pacific  has  applied  to 
underwrite  and  deal  in  equity  security 
within  the  framework  of  limitations 
established  in  the  Board's  Citicorp,  J.P. 
Morgan  &  Co.  Incorporated  and  Bankers 
Trust  New  York  Corporation  Order, 
including  the  5  percent  gross  revenue 
limitation.  73  Federal  Reserve  Bulletin 
473  (1987).  Accordingly,  under  this 
application  the  amount  of  gross  revenue 
SPSI  would  receive  from  the  proposed 
new  ineligible  underwriting  activity  and 
the  previously  approved  ineligible 
activity  would  not  exceed  in  the 
aggregate  5  percent  of  the  total  gross 
revenues  of  SPSI. 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 


opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

Security  Pacific  contends  that  the 
proposed  activities  are  closely  related  to 
banking  because  banks  have  generally 
engaged  in  activities  that  are 
functionally  and  operationally  similar  to 
underwriting  and  dealing  in  equity 
securities.  These  services  include 
underwriting  and  dealing  in  bank- 
eligible  and  ineligible  securities; 
investing  in,  buying  and  selling 
investment  quality  corporate  debt 
securities  as  well  as  selling  asset-related 
securities  as  permitted  by  the  Office  of 
the  Comptroller  of  the  Currency;  bidding 
in  U.S.  Treasury  and  state  and  local 
government  auctions;  placing 
commercial  paper  with  institutional 
investors;  negotiating  with  issuers  of 
asset-related  securities;  dealing  in  all  of 
the  above  securities;  corporate  lending; 
and  investing  in  equity  securities 
pursuant  to  section  4(c)(6)  of  the  BHC 
Act. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Security 
Pacific  maintains  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
increased  competition,  lower 
underwriting  spreads,  greater  liquidity 
of  the  proposed  securities,  greater 
customer  convenience  and  increased 
efficiency.  The  proposed  activities 
would  also  permit  bank  holding 
companies  to  further  diversify  income. 
Security  Pacific  contends  that  the 
proposed  activities  would  not  result  in 
adverse  effects  because  of  the 
similarities  in  the  general  nature  of  the 
proposed  activity  and  its  current 
ineligible  activity  which  the  Board  has 
previously  determined  would  not  result 
in  adverse  effects  when  undertaken  in 
compliance  with  the  Citicorp/Morgan/ 
Bankers  Trust  conditions  and  existing 
laws  and  regulations. 

Security  Pacific  contends  that 
approval  of  the  application  would  not  be 
barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C.  377).  Section  20 
of  the  Glass-Steagall  Act  prohibits  the 
affiliation  of  a  member  bank,  such  as 
Security  Pacific  National  Bank,  with  a 
firm  that  is  "engaged  principally"  in  the 
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"underwriting,  public  sale  or 
distribution"  of  securities.  Security 
Pacific  states  that  it  would  not  be 
"engaged  principally"  in  underwriting 
and  dealing  in  securities  in  light  of  the  5 
percent  limitation  on  these  activities. 
See,  Citicorp,  /J*.  Morgan  &  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987).  affd  sub  nam.. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System.  839  F.2d  47  (2d  Cir.  1988).  cert 
denied.  108  S.  Ct.  2B30  (1968);  and 
Securities  Industry  Association  v.  Board 
of  Governors /Chase,  847  F.2d  890  (DC. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  |  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  not  later  than  December  10. 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  10. 1988. 
WilUam  W.  WUm. 
Secretary  of  the  Board. 
[FR  Doc.  88-26549  Filed  11-16-88:  &45  am] 
BILUNQ  COOC  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Board  of  Tea  Experts;  Rechartering 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY*.  The  Food  and  Drug 
Administration  (FDA)  armounces  the 
rechartering  of  the  Board  of  Tea  Experts 
by  the  Commissioner  of  Food  and  Drugs. 
This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972  (Pub.  L  92-463,  86  Stat.  770-776  (5 
U.S.C.  App.  I)). 

DATE:  Authority  for  this  board  will 
expire  on  )anuary  3, 1991.  unless  the 
Commissioner  formally  determines  that 
rechartering  is  in  the  pubhc  interest. 

FOR  FURTHER  WFORMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 


Dated:  November  la  190a. 

lohn  M.  Taylor. 

Associate  Cowrnissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-26602  Filed  11-16-88;  8:45  am] 

BILLINa  COOC  4N0-01-M 


AntHnf«ctive  Drugs  Advisory 
Committve;  Ren«wat 

AOEMCV:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Anti-Infective  Drugs  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-483.  88  Stat.  770-776  (5  U.S.C.  App. 
I))- 

DATE:  Authority  for  this  committee  will 
expire  on  October  7, 1900.  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  pubhc  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 

Dated:  November  10. 198a 
|ohn  M.  Taykx. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  88-26603  Filed  ll-16-«8:  8:45  am] 

aiUJNG  OOOE  4t«>-01-« 


Dermatoiogic  Drugs  Advisory 
Committee;  Renawai 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Dermatoiogic  Drugs  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Committee  Act  of  October  8, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776  (5  US  C.  App. 
I))- 

DATE:  Authority  for  this  committee  will 
expire  on  October  7. 1990.  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20657,  301-443- 
2765. 


Dated:  November  10. 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  88-26604  Filed  11-16-88.  a45  am) 

BILLINO  CODE  416(M)1-« 


[Docket  No.  88F-0303]  { 

Sigma  Coatings:  FUing  of  Food  i 

Additive  Petition  | 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sigma  Coatings  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1,3-  i 

benzenedimethanamine,  1,4- 
benxenedimethanamine.  3- 
diethylaminopropylamine.  benzyl 
alcohol,  salicylic  acid.  N-beta- 
aminoe\\\y\-gamma- 
aminopropyltrimethoxysilane.  and 
castor  oil,  hydrogenated.  polymer  with 
ethylenediamine.  12- 
hydroxyoctadecanoic  acid,  and  sebacic 
acid  as  components  of  coatings  that 
contact  food.  I 


FOR  FURTHER  MKMIMATION  CONTACT: 

Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204.  202-472- 
5690. 

SUPPIEMENTARY  MFORMATION:  Under 
the  Federal  Food.  Dru^  and  Cosmetic 
Act  (sec.  409(bM5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8B4067)  has  been  filed  by 
Sigma  Coatings.  Harvey,  LA  70059, 
proposing  that  §  175.300  Resinous  and 
polymeric  coatings  be  amended  to 
provide  for  the  safe  use  of  1.3- 
benzenedimelhanamine,  1,4- 
benzenedimethanamine,  3- 
diethylaminopropylamine.  benzyl 
alcohol,  sahcylic  acid,  N-beta- 
aminoe\hyl-ga  m  ma - 
aminopropyltrimethoxysilane.  and 
castor  oil,  hydrogenated.  polymer  with 
ethylenediamine,  12- 
hydroxyoctadecanoic  acid,  and  sebacic 
acid  as  components  of  coatings  that 
contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
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Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  4. 1988. 
Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  88-26555  Filed  11-1&-68:  8:45  am) 

BILUNG  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Final  Funding  Priorities  for  Grants  for 
Preventive  Medicine  Residency 
Training  Programs  ,^^ 

The  Health  Resources  and  Services 
Ad.Tiinistration  announces  the  final 
funding  priorities  for  Grants  for 
Preventive  Medicine  Residency  Training 
Programs  which  will  be  used  in  making 
grants  awards  in  Fiscal  Year  1989. 

Section  793  authorizes  the  award  of 
grants  to  accredited  schools  of  medicine, 
osteopathy  and  public  health  to  meet  the 
costs  of  projects  to: 

(1)  Plan  and  develop  new  approved 
residency  training  programs  and  to 
maintain  or  improve  existing  approved 
residency  training  programs  in 
preventive  medicine;  and 

(2)  Provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
programs. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  793  of  the 
PHS  Act: 

(2)  The  extent  of  responsiveness  to  the 
project  requirements; 

(3)  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner: 

(4)  The  degree  to  which  the  proposed 
training  program  emphasizes  health 
promotion  and  disease  prevention: 

(5)  The  degree  to  which  the  applicant 
demonstrates  institutional  commitment 
to  the  proposed  program:  and 

(6)  The  history  of  the  program 
including  number  of  residents  who 
successfully  completed  the  program. 

Proposed  funding  priorities  were 
published  in  the  Federal  Register  of 
August  17.  1988  (PR  53  31103).  Three 
comments  were  received  during  the  30- 
day  comment  period.  The  comments 
received  and  responses  to  the  comments 
are  presented  below: 

Proposed  priority  for  enrollment  of 
underrepresented  minorities. 


One  respondent  recommended 
continuing  efforts  to  increase  enrollment 
of  women  physicians. 

This  comment  is  appreciated  and  the 
need  to  continue  to  attract  women 
physicians  to  the  specialty  of  preventive 
medicine  is  recognized.  The  proposed 
priority,  however,  is  based  on  race/ 
ethnicity  rather  than  sex.  It  did  not 
appear  that  the  respondent  was 
suggesting  that  the  priority  be  amended. 

The  respondent  also  commented  that 
underrepresented  minorities  are  more 
likely  to  choose  a  medical  specialty 
offering  more  (financial)  reward  than 
preventive  medicine/public  health. 
Again,  it  is  realized  that  other  medical 
specialties  may  be  more  financially 
rewarding  in  most  instances,  but  it  is 
also  understood  that  preventive 
medicine  can  be  professionally 
rewarding.  Further,  data  indicate  a 
continuing  disparity  in  the  burden  of 
death  and  illness  experienced  by  blacks 
and  other  minorities.  Studies  have 
concluded  that  minority  physicians  have 
helped  to  alleviate  imbalances  in  health 
care  availability  by  increasing  minority 
groups'  access  to  health  care,  and  by 
providing  health  care  in  medically 
underserved  areas.  The  proposed 
priority  reflects  an  interest  in  increasing 
the  representation  of  minorities  in  all 
medical  residency  grant  programs 
administered  by  the  Health  Resources 
and  Services  Administration. 

Another  respondent  suggested  that 
the  priority  proposed  to  train  four 
residents  in  the  academic  year  and  four 
residents  in  the  field  year  be  changed  to 
reduce  the  number  to  three  in  each  year. 
It  is  acknowledged  that  it  may  be 
difficult  for  some  small  programs  to 
achieve  this  number  in  a  consistent 
manner  for  each  year  of  training. 
However,  this  number  should  be 
achievable  for  the  majority  of  programs, 
especially  with  trainee  support  available 
through  the  grant  program.  The  number 
previously  used  in  addressing  this 
priority  was  increased  for  the  1986 
application  cycle  from  three  to  four. 
Most  applicants  that  requested 
consideration  of  the  priority  during  the 
1986  grant  cycle  were  awarded  the 
priority  based  on  evidence  presented 
that  the  numbers  could  be  achieved. 
Therefore,  the  priority  should  be  applied 
based  on  enrollment  of  four  residents  in 
the  academic  year  and  four  residents  in 
the  field  year. 

Therefore,  the  final  funding  priorities 
as  proposed  will  be  retained  as  follows: 

Priority  will  be  given  to  those  projects 
which  will: 

(1)  Increase  enrollment  of 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  document 


extent  of  demonstrated  net  increase  of 
underrepresented  minorities  (i.e..  Black. 
Hispanic  and  American  Indian/Alaskan 
Native)  over  average  enrollment  of  the 
past  three  years  in  postgraduate  year 
(PGY)  trainees. 

(2)  Conduct  residency  training  in 
areas  of  general  preventive  medicine  or 
public  health. 

(3)  Train  at  least  four  residents  in  the 
academic  year  and  four  residents  in  the 
field  year  and  provide  evidence  that  the 
projected  number  can  be  realized  from  a 
current  or  projected  applicant  pool. 

This  program  is  listed  at  13.117  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental.  Review  of  Federal 
programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  November  10,  1988. 
John  H.  Kelso, 
Acting  Administrator. 
[FR  Doc.  88-26554  Filed  11-16-88;  8:45  am] 

BILLING  CODE  4iaO-15-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(AZ-010-OS-4320-18] 

Arizona;  Arizona  Strip  District, 
Designated  Closure  Order 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Formal  closure  of  selected 
public  lands  to  use  by  all  members  of 
the  Suidae  (Swine)  Family  including 
domestic  and  feral  hogs,  and  wild  boar. 

summary:  In  accordance  with  43  CFR 
Part  8364  and  43  CFR  Part  4140.  and  -n 
order  to  protect  soils,  vegetation, 
livestock,  wildlife  resources  and  wildlife 
habitat,  riparian  systems,  wilderness 
lands,  public  safety,  and  other  values 
found  on  certain  public  lands  located 
within  the  Arizona  Strip  District  of 
northwestern  Arizona,  it  is  necessary  to  . 
close  certain  areas  to  all  swine.  This 
closure  notice  will  expedite  future 
actions  to  impound,  sell,  or  destroy  all 
swine  found  on  the  subject  public  lands. 
EFFECTIVE  DATE:  December  19. 1988. 
Inquiries  should  be  sent  to  District 
Manager.  Bureau  of  Land  Management. 
Arizona  Strip  District.  390  North  3050 
East,  St.  George,  Utah  84770. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Roudabush  or  George  W. 
Cropper.  (801)  628-^491. 

SUPPLEMENTARY  INFORMATION:  Feral 
and  exotic  wild  swine  are  neither  part  of 
the  natural  biota  of  this  area  nor 


compatible  with  maintenance  of  natural 
systems  in  designated  wilderness  areas. 
Their  foraging  habits  result  in 
destructive  soil  disturbance  and 
uprooting  of  perennial  plants.  In 
addition  to  competing  with  wildlife  for 
food,  they  can  also  prey  upon  other 
animals  including  wild  turkeys  and 
young  deer. 

The  public  land  affected  by  this 
closure  notice  are  administered  by  the 
Bureau  of  Land  Management  located 
within  the  following  described  areas 
(Gila  and  Salt  River  Meridian)  of  Mt. 
Trumbull  and  the  Virgin  River,  including 
Mt,  Trumbull  and  the  Mt.  Logan 
Wilderness  areas. 


Township 

Range 

Section 

33  Nortti 

8  West   

All. 

33  Nortfl    

9  West 

AH. 

34  Nortti 

7  West 

All. 

34  North 

6  West 

All. 

34  North 

9  West 

All. 

35  North     

7  We«t  

All. 

35  North                  1  s  w««t   

All. 

35  North 

9  West 

All. 

39  North    . 

16  West 

AH. 

40  North 

15  West 

AH. 

40  North 

16  West 

All. 

41  North 

15  West 

All. 

Anyone  claiming  ownership  of  any 
swine  on  the  subject  lands  will  have 
thirty  (30)  days  after  the  effective  date 
of  this  order  to  remove  their  animals. 

This  closure  order  will  remain  in 
effect  until  lifted  or  modified  by  the 
authorized  officer.  The  closure  applies 
only  to  federal  land  administered  by  the 
Bureau  of  Land  Management. 

Udted:  November  7, 1988. 
G.  Wllliain  Lamb. 
Arizona  Strip  District  Manager. 
jFR  Doc.  88-26551  Filed  11-16-88;  8:45  am] 
BILLING  CODE  4310-32-«a 


Iditarod  National  Historic  Trail 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  90-543  that  a 
meeting  of  the  Iditarod  National  Historic 
Trail  Advisory  Council  will  be  held 
December  13  and  14, 1988  beginning  8:30 
a.m.  each  day  at  the  BLM  Anchorage 
District  Office,  6881  Abbott  Loop  Road. 
Anchorage,  Alaska.  The  council  will 
discuss  rights-ways  and  trail 
administration  and  management  issues. 
The  agenda  is  as  follows: 

1.  Approve  last  meeting's  minutes. 

2.  Introduce  new  anchorage  district 
manager. 


3.  Trail  management  issues. 

4.  Public  comment. 

5.  Discussion. 

6.  Adjourn. 

The  meeting  is  open  to  the  public.  The 
public  may  present  oral  testimony  to  the 
Council  by  making  prior  arrangements 
with  the  Anchorage  District  Manager's 
office  at  (907)  267-1246. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Littlepage,  (907)  267-1225,  BLM 
Anchorage  District,  6881  Abbott  Loop 
Road.  Anchorage.  Alaska  99507. 
Richard  Vemimen. 
Anchorage  District. 
|FR  Doc.  88-26518  Filed  11-16-88:  8:45  am) 

BILUMG  CODE  4310-JA-M 


[U-5g069) 

Utati;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-59069  for  lands  in  Grand 
County.  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  December  1, 1987.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
forms  for  rentals  and  royalties  at  rates 
of  $5.00  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-59069  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  December  1, 1987,  subject  to 
the  original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez, 

.4c/,  .1^  Chief.  Branch  of  Lands  and  Minerals 
Operations 

|t'R  Uoc.  88-265,'-»3  11-16-88;  8:45  am] 
BILLING  CODE  4SI0-DO-M 


ICO-942-09-4520-121 

Colorado;  Filing  of  Plats  of  Survey 

November  7. 1988. 

The  plats  of  survey  of  the  following 
described  lands,  will  be  officially  filed 
in  the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10:00  a.m.,  November 
7. 1988. 


The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary,  the  west  boundary,  and 
portions  of  the  north  boundary  and 
subdivisional  lines,  and  the  subdivision 
of  section  7,  T.  50  N..  R.  2  W..  New 
Mexico  Principal  Meridian.  Colorado. 
Group  No.  825,  was  accepted  October 
31. 1988. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  section  12.  T.  50  N.,  R. 
3  W.,  New  Mexico  Principal  Meridian. 
Colorado.  Group  No.  825.  was  accepted 
October  31, 1988. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Second 
Standard  Parallel  South  (south 
boundary),  west  boundary,  and 

subdivisional  lines,  and  the  subdivision 

of  certain  sections.  T.  10  S..  R.  94  W.. 

Sixth  Principal  Meridian.  Colorado. 

Group  No.  800,  was  accepted  October 

31, 1988. 
The  plat  representing  the  dependent 

resurvey  of  a  portion  of  the 

subdivisional  lines  and  the  subdivision 

of  sections  4  and  5.  T.  11  S..  R.  94  W.. 

Sixth  Principal  Meridian.  Colorado. 

Group  No.  800.  was  accepted  October 

31. 1988. 
These  surveys  were  requested  by  the 

U.S.  Forest  Service.  Rocky  Mountain 

Region,  to  identify  the  National  Forest 

boundaries  and  to  support  its  timber 

sales  program. 
All  inquiries  about  this  land  should  be 

sent  to  the  Colorado  State  Office. 

Bureau  of  Land  Management.  2850 

Youngfield  Street,  Lakewood.  Colorado, 

80215. 

lack  A.  Eaves. 

Chief.  Cadastral  Sun'eyor  for  Colorado. 

(FR  Doc  88-26552  Filed  11-16-88;  8:45  am) 

BILLING  CODE  4310-JB-ll 


Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  9534,  Block  15.  South 
Marsh  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
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support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Fresh  Water  City,  Louisiana. 

DATES:  The  subject  DOCD  was  deemed 
submitted  on  November  4, 1988. 
Comments  must  be  received  on  or 
before  December  2. 1988  or  15  days  after 
the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  5  250.34  of  Title  30  of 
the  CFR. 
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Date:  November  7. 1968. 

J.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-28550  Filed  11-16-88;  8:45  amj 

BILUNG  COOC  4310-«m-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31343] 

North  Carolina  &  Virginia  RalbxiacI, 
Lease  Exemption,  Souttiem  Railway 
Cc's  Line  Between  Buriteviile,  VA,  and 
O&H  Junction.  NC 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  et  seq..  the  lease  by  the  North 
Carolina  &  Virginia  Railroad  from  the 
Southern  Railway  Company  of  72.15 
miles  of  line  and  rail-related  property 
between  Burkeville.  VA  and  O&H 
Junction,  NC.  subject  to  standard 
employee  protection  conditions. 

DATES:  This  exemption  will  be  effective 
on  November  24, 1988.  Petitions  for 
reconsideration  must  be  filed  by 
December  7, 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31343  to:. 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representatives:  William 
L  Slover,  Kelvin  J.  Dowd,  1224 
Seventeenth  St.,  NW.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-17211. 

Decided;  November  10, 1988. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Andre.  Commissioners 
Simmons.  Lamboiey.  and  Phillips. 


Commissioner  Simmons  did  not  participate  in 

the  disposition  of  this  proceeding. 

Noreta  R.  McCee, 

Secretary. 

[FR  Doc.  88-26581  Filed  11-16-88;  8:45  am] 

BILUNO  COOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  City  of  Lowell  has  been 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
The  consent  decree  addresses  violations 
by  the  City  of  Lowell.  Massachusetts  of 
the  Clean  Water  Act  in  regard  to  its 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permits, 
including  effluent  limitation,  operation, 
maintenance,  staffing,  and  bypass 
violations. 

The  proposed  Consent  Decree 
establishes  schedules  to  remedy 
Lowell's  violations  and  requires 
payment  of  a  civil  penalty  of  $180,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Lowell,  D.J.  Ref.  90-5-1-1-2709. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of 
Massachusetts,  1107  John  W. 
McCormack,  Post  Office  and 
Courthouse,  Boston.  Massachusetts 
02109.  and  at  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  I,  John  F. 
Kennedy  Federal  Building,  Rm.  2203. 
Boston.  Massachusetts  02203.  Copies  of 
the  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  6317,  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
name  and  D.J.  Ref.  number  and  enclose 
a  check  in  the  amount  of  $2.40  (ten  cents 


per  page  reproduction  cost)  payable  to 

the  Treasurer  of  the  United  States. 

Roger  I.  Marzulla, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-26548  Filed  11-16-88:  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eiigibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Cascade  Locks  Lumt>er 
Co.  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
October  24, 1988-October  28, 1988  & 
October  31, 1988-November  4, 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-20,894:  Cascade  Locks  Lumber 

Co.,  Cascade  Locks,  OR 
TA-W-20,925:  Pinebrook  Hat  Co.,  Inc., 

fersey  City,  Nf 
TA-W-20.882:  Discovery  Systems. 

Dublin,  OH 
TA-  W-20.909:  APV  Chemical 

Machinery,  Saginaw,  MI 
TA-W-20,880:  Accurate  Die  Casthig  Co., 

Fayelteville,  NY 
TA-W-20.873:  New  cor.  Inc.,  Bay  City, 

Ml 


TA-W-20,907:  Tecumseh  Products  Co- 
Engine  &  Transmission  Group, 
Grafton,  WI 

TA-W-20,920;  Kidde  Automated 
Systems,  Inc.,  Pawcatuck,  CT 

In  the  following  cases,  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.901;  Lacey  Plywood,  Lacey, 
WA 
U.S.  imports  of  softwood  plywood  are 
negligible. 

TA-W-21,J62:  Bethenergy  Mines,  Inc.. 
Marianna  Mines  ^58,  Marianna, 
PA 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.918;  H.H.  Robertson  Co., 
Am  bridge,  PA 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,878;  U.S.  Can  Co.,  Plant  v23, 
Passaic,  Nf 
U.S.  imports  of  metal  containers  are 
negligible. 

TA-W-20,904;  Poco  Graphite,  Inc., 
Decatur,  TX 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  Sales  or 
production  or  both  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 

TA-W-20.288;  ITT Penninsula  Plywood 
Div.,  Port  Angeles,  WA 
U.S.  imports  of  softwood  plywood  are 
negligible. 

TA-W-20.903:  Oxford  Sportswear  & 
Apparel,  Toccoa,  GA 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,995-TA-W-20996;  Eastman 
Whipstock  Mfg.  Abilene,  TX 
Imports  of  oilfield  machinery  into  the 
U.S.  are  negligible. 
TA-W-20.899;  Dow  Corning  Corp.. 
Springfield  Plant,  Springfield.  OR 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,912;  Champion  International 
Corp.,  Bonner  Sawmill  fr  Planner, 
Bonner.  MT 
U.S.  imports  of  softwood,  plywood  are 
negligible. 

Affirmative  Determinations 

TA-W-20.893;  Caterpillar  Industrial, 
Inc.,  Dallas,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  15, 
1988. 


TA-W-20.92L-  LB.  Simmons.  Energy. 
Inc..  Ratliff  City.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1988. 

TA-  W-20.895:  Coleco  Industries.  Inc., 
Gloversville,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  10, 
1987. 

TA-W-20.897:  Coleco  Industries,  Inc., 
Amsterdam,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  10. 
1987. 

TA-W-20.917;  Goldstar  Hat  and  Cap 
Co..  Union  City  Nf 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  22, 
1987. 

TA-W-21,177:  Dreilini'  Oil.  Inc.. 
Victoria.  KS 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-20.914;  Cincinnati  Microwave. 
Inc..  Cincinnati,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  31. 
1987. 

TA-W-20,949;  Gillespie  OH  Co., 
Abilene.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1987. 

TA-W-21,127:  Men-Dak  Tank.  Inc.. 
Williston.  ND 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 

1985  and  before  December  31. 1986. 
TA-W-20.a69:  Devon  Apparel.  Inc., 

Philadelphia.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  2. 
1987. 

T.A-W-20.879;  Wilshire  Knitting  Mills. 
Philadelphia,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  3. 
1987. 

TA-W-20.936:  Conseis.  Inc..  Houston, 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 

1986  and  before  January  1, 1988. 
TA-W-21.0n:  Klaus  &  Son  Machine  & 

Engine  Works.  Hill  City  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  December  31, 1986. 
TA-W-20.915:  Dikmark,  Ltd,  Perth 

Am  boy.  Nf 
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issued  covering  all 
or  after  August  22, 


issued  covering  all 
or  after  October  1, 


issued  covering  all 
or  after  October  1, 


A  certification  was 
workers  separated  on 
1987. 

TA-W-21,019:  Norton  Drilling  Co. 
Labbock.  TX 
A  certification  was 
workers  separated  on 
1985. 

TA-W-2h020;  Norton  Drilling  Co..  Rock 
Springs,  WY 
A  certification  was 
workers  separated  on 
1S85. 

TA-  W-21.000:  Felderhoff  Brothers 
Drilling  Co.,  Inc. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1935. 

r.\-W-21,001:  Felderhoff  Production 
Co.,  Inc.,  Cainesville,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-20,908:  Wenner  Petroleum  Corp., 
Englewood.  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
1, 1987. 

TA~  W-20.908A;  Wenner  Petroleum 
Corp.,  At  Various  Locations  in 
Colorado 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  December 

1, 1987. 

TA-W-20.908B:  Wenner  Petroleum 
Corp.,  At  Various  Locations  in 
Michigan 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  December 

1. 1987. 

TA-W-20.90SC;  Wenner  Petroleum 

Corp.,  At  Various  Locations  in  Ohio 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
1. 1987. 

TA-W-20,903;  Reading  a  Bates 

Petroleum  Co.,  Headquartered  in 
Tulsa,  OK 

TA-W-20.903A  OK 

TA-W-20,905B  CO 

TA-W-20,905C  IL 

TA-VV-20,905D  LA 

TA-W-20,905E  MS 

TA-W-20,905F  NM 

TA-W-20.905G  ND 

TA-W-20.905H  OK 

TA-W-20,9O5I  TX 

TA-W-20,905J  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1988. 

TA-W-20,926:  Randleman 

Manufacturing  Co  (Formerly 
Known  As  Woodlawn 
Manufacturing  Co.),  Woodlawn,  NC 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  17, 
1987. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  October  24, 
1988— October  28, 1988  and  October  31, 
1988— November  4, 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street,  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Marvin  M.  Fooks, 

Director  Office  of  Trade  Adjustment 
Assistance. 

Dated:  November  8, 1988. 

[FR  Doc.  88-26635  Filed  11-16-88;  8:45  am]- 
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[TA-W-20,956] 

Marline  Petroleum  Corp.,  Houston,  TX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  12, 1988  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Marline 
Petroleum  Corporation,  Houston,  Texas. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

All  workers  were  separated  from 
Marline  Petroleum  Corporation  more 
than  one  year  prior  to  the  date  of  the 
petition.  Section  223  of  the  Act  specifies 
that  no  certification  may  apply  to  any 
worker  of  whose  last  separation 
occurred  more  than  one  year  before  the 
date  of  the  petition.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  on  this  3rd  day  of  November  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-26628  Filed  11-16-88;  8:45  am] 
BILLING  CODE  4510-30-M 

[TA-W-21,124] 

OWS,  Inc.,  Plalnville,  KS;  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 


Act  of  1974,  an  investigation  was 
initiated  on  September  26, 1988  in 
response  to  a  worker  petition  received 
on  September  26, 1988  which  was  filed 
on  behalf  of  workers  at  OWS,  Inc., 
Plainville,  Kansas. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-21,126).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  2nd  day  of 
November  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-26626  Filed  11-16-88;  8:45  amj 
BILLING  CODE  4510-30-M 


lTA-W-20,9711 

Recovery  Resources  Corp.,  Gorham, 
KS;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  12, 1988  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Recovery 
Resources  Corporation,  Gorham, 
Kansas. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

All  workers  were  separated  from 
Recovery  Resources  Corporation  more 
than  one  year  prior  to  the  date  of  the 
petition.  Section  223  of  the  Act  specifies 
that  no  certification  may  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  7th  day  of 
November  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  8&-26625  Filed  11-16-88;  8:45  amj 
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(TA-W-21,2151 

R.  K.  McLeory,  Inc.,  Abilene,  TX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  3. 1988  in  response 
to  a  worker  petition  received  on  October 
3,  1988  which  was  filed  on  behalf  of 
workers  at  R.  K.  McLeory,  Incorporated, 
Abilene,  Texas. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  begin  on 
October  1. 1985  R.  K.  McLeory, 
Incorporated  terminated  on  December 
31, 1984  prior  to  the  applicable  period  of 
consideration  under  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  88-26627  Filed  11-16-88;  8:45  amj 

BILLING  CODE  4S10-30-M 


[TA-W-21,032] 

Stahico  Drilling  Co.,  Amarlllo,  TX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  19, 1988  in 
response  to  a  worker  petition  received 
on  September  19, 1988  which  was  filed 
on  behalf  of  workers  at  the  Stahico 
Drilling  Company,  Amarillo,  Texas. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  begin  on 
October  1, 1985.  The  Stahico  Drilling 
Company  ceased  operations  on 
February  19, 1985  prior  to  the  retroactive 
provisions  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 
Consequently,  further  investigation  in 
this  cas  would  serve  no  purpose;  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  7th  day  of 
November  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  88-26629  Filed  11-16-88;  8:45  amj 

BILUNG  CODE  4StO-30-« 


Reestablishment;  Federal  Committee 
on  Apprenticeship 

Notice  is  hereby  given  that  after 


consultation  with  the  General  Services 
Administration,  it  has  been  determined 
that  the  Federal  Committee  on 
Apprenticeship,  whose  charter  expired 
September  27, 1983,  is  hereby 
reestablished.  This  action  is  necessary 
and  in  the  public  interest. 

The  Committee  will  be  an  effective 
instrument  for  providing  assistance 
through  advice  and  counsel  to  the 
Secretary  of  Labor  and  the  Assistant 
Secretary  of  Labor  for  Employment  and 
Training  in  their  development  and 
implementation  of  administration 
policies  resulting  from  a  review  of  the 
apprenticeship  system,  which  includes  a 
series  of  key  questions  impacting  on 
apprenticeship  and  its  future  role  in 
meeting  America's  needs  for  a  skilled 
work  force;  furnishing  recommendations 
in  the  following  five  issues  surrounding 
the  review  and  possible  expansion  of 
the  apprenticeship  concept: 

•  Should/can  the  apprenticeship 
concept  be  broadened  to  all  industries? 

•  What  should  be  the  limitations  or 
parameters,  in  terms  of  occupations,  of 
an  expanded  apprenticeship  effort? 

•  What  should  be  the  delivery  system 
for  an  expanded  apprenticeship  system? 

•  What  should  be  the  role  of 
government  in  an  expanded 
apprenticeship  system? 

•  How  can  apprenticeship  be  more 
effectively  linked  to  the  education 
system? 

The  Committee  will  consist  of  8 
representatives  of  employers,  8 
representatives  of  labor,  and  9 
representatives  of  the  public,  including 
one  or  more  educators. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  15  days  from  the 
date  of  this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Federal  Committee  on 
Apprenticeship.  Such  comments  should 
be  addressed  to:  Mrs.  M.M.  Winters, 
Bureau  of  Apprenticeship  and  Training, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Room  N-4644,  Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  lOfh  day  of 
November  1988. 
Ann  McLaughlin, 
Secretary  of  Labor. 
[FR  Doc.  88-26573  Filed  11-16-88;  8:45  am] 

BILLING  CODE  4510-30-M 


Mine  Safety  and  Heaitti  Administration 
(Docket  No.  M-88-21S-CI 

D  &  J  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

D  8t  J  Coal  Company.  P.O.  Box  683. 
Williamsburg,  Kentucky  40769  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Madco  No.  6  Mine  (l.D.  No.  15-15980) 
located  in  Whitley  County,  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 

♦Equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Pefitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The 
three-wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposed  to  use  hand  held  continuous 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  detector 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 
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(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly:  and 

(f]  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manfuacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All| 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  19. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  10. 1988. 

Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-26630  Filed  11-16-88;  8:45  am] 

BILLING  CODE  4S10-43-M 


(Docket  No.  M-88-208-C] 

FIdo  Coal  Co.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

Fido  Coal  Company,  P.O.  Box  75. 
Emlyn.  Kentucky  40730  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Madco  No.  3  Mine  {I.D.  No.  15-15872) 
located  in  Whitley  County.  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  miners,  longwall 
face  equipment  and  loading  machines. 
The  monitor  is  required  to  be  kept 
operative  and  properly  maintained  and 
frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The 
three-wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  20%  of  the  coal  is  hand 
loaded.  Approximately  35%  of  the  time 


that  the  tractor  is  in  use.  it  is  used  as  a 
man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three-wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  detector; 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  19, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 
Date:  November  10. 1988. 

[FR  Doc.  88-26631  Filed  11-16-88:  8:45  am) 

BILUNO  COOC  4S10-43-M 


[Docket  No.  M-88-199-C] 

McElroy  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

McElroy  Coal  Company.  1800 
Washington  Road.  Pittsburgh. 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells)  to  its  McElroy 
Mine  (I.D.  No.  46-01437)  located  in 
Marshall  County.  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  seal  the  Pittsburgh  No.  8 
Coal  Seam  from  the  surrounding  strata 
at  the  affected  wells  by  using  specific 
techniques  and  procedures  as  outlined 
in  the  petition. 

3.  In  addition,  petitioner  states  that — 

(a)  Before  the  well  is  plugged  to  the 
Pittsburgh  coalbed.  a  directional  survey 
would  be  run  on  the  well  to  determine 
the  exact  location  of  the  wellbore  in  the 
coalbed;  but  if  it  does  not  penetrate  the 
wellbore  in  mining,  petitioner  would 
within  reason,  continue  mining  until  the 
well  is  located.  A  suite  of  geophysical 
logs  would  be  run  through  the  hole,  if 
physically  possible,  to  determine  the 
exact  depth  of  the  coalbed.  These  logs 
would  consist  of  a  caliper  survey, 
resistivity  log  and  a  background  gamma 
ray  log; 

(b)  Petitioner  would,  during  its  normal 
mining  cycle,  mine  through  and  remove 
that  segment  of  the  plug  existing 
between  the  mine  pavement  and  roof.  A 
Federal  Mine  Inspector  would  be 
notified  and  have  the  opportunity  to  be 
present  during  the  mining  through 
operation; 

(c)  All  personnel  in  the  affected  area 
would  be  instructed  to  proceed  with 
caution  when  mining  into  and  through 
the  well-support  pillar  and  especially, 
diligent  efforts  would  be  made  at  all 
times  to  assure  a  gas-free  atmosphere  in 
the  affected  area;  and 

(d)  Methane  examinations  would  be 
made  by  qualified  pesonnel  using 
approved  methane  detection  equipment 
at  least  once  during  each  shift  during 
development  and  retreat  mining  and  the 
date  and  time  of  such  examinations 
would  be  recorded  on  a  fireboss  date 
board  which  would  be  placed  in  the 
area. 


4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  19, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  November  9.  1988. 
|FR  Doc.  88-26632  Filed  11-18-88;  8:45  am) 

BILLING  COOE  4510-43-M 

[Docket  No.  M-D8-12-M] 

Pluess-Staufer  (California)  Inc.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Pluess-Staufer  (California).  Inc.,  P.O. 
Box  825,  Lucerne  Valley,  California 
92356  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.9022  (berms  or 
guards)  to  its  Pluess-Staufer  (California), 
Inc.,  Mine  (I.D.  No.  04-00167)  located  in 
San  Bernardino  County,  California.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  berms  or  guards  be 
provided  on  the  outer  bank  of  elevated 
roadways. 

2.  Petitioner  states  that  the  use  of  high 
berms  on  certain  parts  of  the  roadway 
would  result  in  a  diminution  of  safety 
because: 

(a)  The  road  is  too  narrow,  in  many 
areas,  to  increase  berm  height  and  width 
due  to  vertical  vv'alls  on  the  inside  and 
outside  edges  of  the  road;  and 

(b)  High  berms  would  make  it 
impossible  to  sidecast  snow  during  the 
winter  months. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 


Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  19. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  November  9, 1988. 
[FR  Doc.  8a-26633  Filed  11-16-88;  8:45  am] 
BILLING  COOE  4510-43-M 


(Docket  No.  M-88-205-C1 

Pyro  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company,  P.O.  Box  267, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.507  (power  connection  points)  to 
its  Pyro  No.  9  Slope,  William  Station 
Mine  (I.D.  No.  15-13881)  located  in 
Union  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  except  where 
permissible  power  connection  units  are 
used,  all  power-connection  points  outby 
the  last  open  crosscut  be  in  intake  air. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  non-permissible 
submersible  pump  in  a  return  air  shaft. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  pump  would  be  a  Jacuzzi 
Submersible  Turbine  Line-Slow  Style 
Pump,  Model  8LC.  driven  by  a  85  HP,  3 
phase,  460  volt,  3450  RPM  submersible 
motor,  and 

(b)  The  pump  would  be  installed  with 
the  motor  and  all  motor  connections 
below  water  level.  The  pump  would  be 
controlled  by  liquid  level  sensors 
through  an  intrinsically  safe  relay 
mounted  in  an  Ensign  permissible 
enclosure,  X/P-1696-35,  with  a  size  4 
starter.  Power  would  be  provided 
through  «1-3GGC  mine  power  cable.  All 
of  the  required  circuit  protection  would 
be  provided  at  the  power  center  plus 
motor  overloads  would  be  located  in  the 
line  startfer.  The  ground  circuit  would  be 
monitored  from  the  power  center  to  the 
pump  motor  and  all  of  tihe  electrical 
equipment  would  be  accessible  for 
inspection. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 


comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Healtn 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlmgton,  Virginia  22203.  Al' 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  19, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  November  10. 1988. 
|FR  Doc.  88-26634  Filed  11-16-88:  8.45  am] 
BILLING  COOE  4510-43-* 


NATIONAL  AERONATUICS  AND 
SPACE  ADMINISTRATION 

(Notice  (88-96)) 

Performance  Review  Board;  Senior 
Executive  Service 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  membership  of  SES 
Performance  Review  Board. 

summary:  The  Civil  Service  Reform  Act 
of  1978,  Pub.  L.  95-454  (sec.  405)  requires 
that  appointments  of  individual 
members  to  a  Performance  Review 
Board  be  published  in  the  Federal 
Register. 

The  performance  review  function  for 
the  Senior  Executive  Service  in  the 
National  Aeronautics  and  Space 
Administration  is  being  performed  by 
the  NASA  Performance  Review  Board 
and  the  NASA  Senior  Executive 
Committee.  The  latter  performs  this 
function  for  senior  executives  who 
report  directly  to  the  Administrator  or 
the  Deputy  Administrator.  The  following 
individuals  are  serving  on  the 
Committee  and  the  Board: 

Senior  Executive  Committee 

Noel  W.  Hinners,  Chairperson. 
Associate  Deputy  Administrator,  NASA 
Headquarters. 

Manuel  Peralta,  Associate 
Administrator  for  Management,  NASA 
Headquarters. 

C.  Howard  Robins,  jr..  Deputy 
Associate  Administrator  for 
Management,  NASA  Headquarters. 

Thomas  P.  Murphy,  Non-NASA 
Member. 

Performance  Review  Board 

C.  Howard  Robins,  Jr.,  Chairperson. 
Deputy  Associate  Administrator  for 
Management,  NASA  Headquarters. 
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Ann  P.  Bradley,  Executive  Secretary. 
Assistant  Associate  Administrator  for 
Personnel  and  General  Management. 
NASA  Headquarters. 

Lawrence  J.  Ross,  Deputy  Director, 
NASA  Lewis  Research  Center. 

Louis  B.  DeAngelis,  Director,  Human 
Resources  and  Organization 
Development  Division,  NASA 
Headquarters. 

Charles  T.  Force,  Deputy  Associate 
Administrator  for  Space  Operations, 
NASA  Headquarters. 

Gary  L.  Tesch,  Deputy  General 
Counsel,  NASA  Headquarters. 

Paul  F.  Holloway,  Deputy  Director, 
NASA  Langley  Research  Center. 

Franklin  D.  Martin,  Deputy  Associate 
Administrator  for  Space  Station,  NASA 
Headquarters. 

William  C.  Keathley,  Associate 
Director  for  Programs,  NASA  Goddard 
Space  Flight  Center. 

Robert  Rosen,  Deputy  Associate 
Administrator  for  Aeronautics  and 
Space  Technology,  NASA  Headquarters. 

Thomas  E.  Utsman,  Deputy  Director, 
NASA  Kennedy  Space  Center. 

Richard  J.  Wisniewski,  Deputy 
Associate  Administrator  for  Space 
Flight  (Institutions),  NASA 
Headquarters. 

Paul }.  Weitz,  Deputy  Director,  NASA 
Johnson  Space  Center. 

Thomas  N.  Tate,  Aeronautics 
Industries  Association,  Non-NASA 
Member. 

November  8, 1988. 
lames  C.  Fletcher, 

Administrator. 

[FR  Doc.  88-26522  Filed  ll-16-fl8:  8:45  am] 

BILUNG  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Conectlon  Under 
0MB  Review 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  19. 1988. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Reyes,  Management  Assistant. 
National  Endowment  for  the 
Humanities,  Administrative  Services 


Office.  Room  202, 1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506 
(202-786-0233)  and  Mr.  Jim  Houser, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place  NW.,  Room  3208,  Washington,  DC 
20503  (202-395-7316). 

SUPP1.EMENTAIIY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

FOR  FURTHER  IWTOWMATION  CONTACT: 

Ms.  Ingrid  Reyes,  National  Endowment 
for  the  Humanities,  Administrative 
Services  Office,  Room  202, 1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  (202)  786-0233  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 

Category:  Revisions 

Title:  Guidelines,  Application  Materials, 
and  Administrative  Requirements  for 
NEH  Challenge  Grants 

Form  Number  OMB  3136-0062.  Expires 
10/31/90  and  OMB  3136-0063,  Expires 
11/30/89 

Frequency  of  Collection:  Annually 

Respondents:  Applicants  for,  and 
Recipients  of.  NEH  Challenge  Grants 

Use:  Application  for  grants; 
administration  of  grants 

Estimated  Number  of  Respondents:  160 
Applicants  Annually;  40  Grant 
Recipients  Annually 

Frequency  of  Response:  Once  to  submit 
an  application;  Annually  for  Grant 
Recipients 

Estimated  Hours  for  Respondents  to 
Provide  Information:  50  hours  for 
respondents  to  prepare  and  submit  an 
application;  80  hours  for  grant 
recipients  to  administer  a  grant 
annually 

Estimated  Total  Annual  Reporting  and 
Recording  Burden:  8.000  hours  for 
applicants  (50  hours  X 160 
applicants) +  12,800  hours  for  grant 
recipients  (80  hours  annually  x  40 
grants  X  4  years  [duration  of  average 
grant])  =  20,800  hours. 

Susan  Metis, 

Assistant  Chairman  for  Administration. 

[FR  Doa  8&-26636  Filed  11-16-88:  8:45  am) 

BILLING  CODE  7S36-0t-M 


NATIONAL  ECONOMIC  COMMISSION 
Meeting 

AGENCY:  National  Economic 

Commission. 

action:  Notice  of  commission  meeting. 

SUMMARY:  The  National  Economic 
Commission  ("the  commission")  will 
hold  a  public  meeting  on  November  30, 
1988.  The  commission  was  established 
by  section  2101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L.  100- 
203,  enacted  December  22, 1967. 
DATE,  TIME  AND  PLACE:  November  30, 
1988,  9.-00  a.m.-2:00  p.m..  Room  406 
Dirksen  Senate  Office  Building, 
Washington,  DC. 

Agenda:  The  November  30  meeting 
will  provide  an  opportunity  for  invited 
witnesses  to  present  their  views  on  how 
the  commission  should  meet  its 
mandate. 

for  ADDITIONAL  INFORMATION  CONTACT: 

Jim  Hildreth  at  (703)  425-8986,  National 

Economic  Commission,  734  Jackson 

Place.  NW.,  Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION:  See 

Federal  Register,  volume  53,  No.  60, 

Tuesday,  April  26, 1988,  page  14871. 

Drew  Lewis, 

Co-Chairman. 

Robert  Slrauss. 

Co-Chairman. 

[FR  Doc.  8a-28617  Filed  11-18-88;  8:45  am) 

BILLING  CODE  M30-4S-«I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-409] 

Dalryland  Power  Cooperative,  La 
Crosse  Boiling  Water  Reactor 
(LACBWR);  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  to  Dairyland  Power 
Cooperative  (the  licensee)  for  the  La 
Crosse  Boiling  Water  Reactor 
(LACBWR)  located  at  the  licensee's  site 
in  Vernon  County,  Wisconsin. 

Environmental  Assessment 

Identification  of  Proposed  Action 

On  August  5, 1987,  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
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rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  pr^operty  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338,  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988, 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(50(i),  but  not  later  than  April  1, 
1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

The  Need  for  The  Proposed  Action 

The  exemption  is  needed  because 
insurance  complying  with  requirements 
of  10  CFR  50.54(w)(5)(i)  is  unavailable 
and  because  the  temporary  delay  in 
implementation  allowed  by  the 
exemption  and  associated  rulemaking 
action  will  permit  the  Commission  to 
reconsider  on  its  merits  the  trusteeship 
provision  of  10  CFR  50.54(w)(4). 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  radiological  impacts 
on  the  environment,  the  proposed 
exemption  does  not  in  any  way  affect 
the  operation  of  licensed  facilities. 
Further,  as  noted  by  the  Commission  in 
the  Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  §  50.54(w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
requried  to  carry  $180  million  insurance. 
This  is  a  substantial  amount  of  coverage 
that  provides  a  significant  financial 
cushion  to  licensees  to  decontaminate 
and  clean  up  after  an  accident  even 


without  the  prioritization  and 
trusteeship  provisions.  Second,  nearly 
75%  of  the  required  coverage  already  is 
prioritized  under  the  decontamination 
liability  and  excess  property  insurance 
language  of  the  Nuclear  Electric 
Insurance  Limited-II  policies.  Finally, 
there  is  only  an  extremely  small 
probability  of  a  serious  accident 
occurring  during  the  exemption  period. 
Even  if  a  serious  accident  giving  rise  to 
substantial  insurance  claims  were  to 
occur,  NRC  would  be  able  to  take 
appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

The  proposed  exemption  does  not 
affect  radiological  or  nonradiological 
effluents  from  the  site  and  has  no  other 
nonradiological  impacts. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption;  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted 

The  staff  did  not  conslut  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  of  no  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statment  for  the  proposed  exemption. 

For  information  concerning  this 
action,  see  the  proposed  rule  (53  FR 
36338),  and  the  exemption  which  is 
being  processed  concurrent  with  this 
notice.  A  copy  of  the  exemption  will  be 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC.  and 
at  the  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  November  1988. 


For  the  .Nuclear  Regulatory  Commission. 
Charles  L.  Miller, 

Director.  Standardization  and  Non-Power. 

Reactor  Project  Directorate.  Division  of 

Reactor  Projects — ///,  IV.  V  and  Special 

Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  88-26594  Filed  11-16-88;  8:45  am] 

BILUNG  CODE  7S90-01-M 


[Docket  No.  50-16] 

Detroit  Edison  Co.,  Enrico  Fermi 
Atomic  Power  Plant,  Unit  No.  I; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  to  Detroit  Edison  Company 
(the  licensee)  for  the  Enrico  Fermi 
Atomic  Power  Plant,  Unit  1  located  at 
the  licensee's  site  in  Monroe  County, 
Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

On  August  5, 1987.  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988,  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338,  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988, 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(5)(i),  but  not  later  than  April  1, 
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1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

The  Need  for  The  Proposed  Action 

The  exemption  is  needed  because 
insurance  complying  with  requirements 
of  10  CFR  50.54(w)(5)(i)  is  unavailable 
and  because  the  temporary  delay  in 
implementation  allowed  by  the 
exemption  and  associated  rulemaking 
action  will  permit  the  Commission  to 
reconsider  on  its  merits  the  trusteeship 
provision  of  10  CFR  50.54(w)(4). 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  radiological  impacts 
on  the  environment,  the  proposed 
exemption  does  not  in  any  way  affect 
the  operation  of  licensed  facilities. 
Further,  as  noted  by  the  Commission  in 
the  Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  section 
50.54(w)  will  not  adversely  affect 
protection  of  public  health  and  safety. 
First,  during  the  period  of  delay,  the 
licensee  will  still  be  required  to  carry 
$1.06  billion  insurance  for  the  reactor 
station  site.  This  is  a  substantial  amount 
of  coverage  that  provides  a  significant 
fmancial  cushion  to  licensees  to 
decontaminate  and  clean  up  after  an 
accident  even  without  the  prioritization 
and  trusteeship  provisions.  Second, 
nearly  75%  of  the  required  coverage 
already  is  prioritized  under  the 
decontamination  liability  and  excess 
property  insurance  language  of  the 
Nuclear  Electric  Insurance  Limited-II 
policies.  Finally,  there  is  only  an 
extremely  small  probability  of  a  serious 
accident  occurring  during  the  exemption 
period.  Even  if  a  serious  accident  giving 
rise  to  substantial  insurance  claims 
were  to  occur,  NRC  would  be  able  to 
take  appropraile  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

The  proposed  exemption  does  not 
affect  radiological  or  nonradiological 
effluents  from  the  site  and  has  no  other 
nonradiological  impacts. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemptions  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted 

The  staff  did  not  consult  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

The  information  concerning  this 
action,  see  the  proposed  rule  (53  FR 
36338],  and  the  exemption  which  is 
being  processed  concurrent  with  this 
notice.  A  copy  of  the  exemption  will  be 
available  for  public  inspection  at  the 
Commission's  Pubhc  Document  Room, 
2120  L  Street  NW..  Washington,  DC.  and 
at  the  Ellis  Reference  and  Inform.ation 
Center,  Monroe  County  Library  System, 
3700  South  Custer  Road.  Monroe, 
Michigan  48161. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  November  196«. 

For  the  Nuclear  Regulatory  Commission. 
Charles  L  Miller, 

Director,  Standardization  and  Non-Power 
Reactor  Project  Directorate.  Division  of 
Reactor  Projects-Ill,  IV.  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  88-28595  Filed  11-18-88;  8:45  amj 

BIUJNO  CODE  759(M>1-1I 


[Dock«t  No.  50-458] 

Gulf  States  Utilities  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-47  issued  to  Gulf 
States  Utilities  Company,  (the  licensee), 
for  operation  of  the  River  Bend  Station, 
Unit  1.  located  in  West  Feliciana  Parish. 
Louisiana. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendments  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  the 
setpoints  and  limits  associated  with 


recirculation  loop  operation  to  allow 
single  recirculation  loop  operation. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  April  6. 1988,  as 
supplemented  October  20, 1988. 

Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  provide  the  licensee 
with  the  capability  to  operate  with  one 
operable  recirculation  loop  in  the  event 
that  the  second  recirculation  loop 
becomes  inoperable. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  specify 
setpoint  and  limit  requirements  for 
single  loop  operation.  The  safety  limit 
minimum  critical  power  ratio  would  be 
not  less  than  1.08  (1.07  for  two  loop 
operation)  to  maintain  adequate  margin 
to  boiling  transition;  the  maximum 
average  planar  linear  heat  generation 
rate  would  be  84%  of  the  two-loop 
valves  to  Umit  the  peak  clad 
temperature  to  2200*F  as  required  by  10 
CFR  50.46  in  case  of  a  loss  of  coolant 
accident;  the  recirculation  pump  drive 
flow  would  be  limited  to  33,000  gallons 
per  minute  based  on  measurements 
regarding  vibration  at  a  foreign  reactor; 
and  other  requirements  for  single  loop 
operation  regarding  thermal-hydraulic 
stability  limits,  limits  to  avoid  thermal 
stratification  of  reactor  coolant  in  the 
bottom  head  because  of  thermal  stress 
considerations,  thermal  power  limit, 
recirculation  flow  control  mode,  jet 
pump  operability.  recirculation  flow 
mismatch,  and  average  power  range 
monitor  biased  scram  and  rod  block 
setpoint3.  These  changes  would  assure 
that  adequate  safety  margins  would  be 
maintained  during  single  loop  operation. 
No  changes  to  the  TSs  would  be  made 
regarding  two  loop  operation.  Therefore, 
the  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 


Federal  Register  /  Vol.  53.  No.  222  /  Thursday,  November  17,  1988  /  Notices 


46517 


affect  nonradiologicl  plant  effluents  and 
has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
tht  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  13. 1988  (53  FR 
17131).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  significant  adverse 
environmental  effect  that  would  result 
from  the  proposed  action,  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment,  this 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  River  Bend  Station.  Unit  1,  dated 
January  1985. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  6, 1988.  as 
supplemented  October  20. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
2130  L  Street.  NW..  Washington,  DC, 
and  at  the  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rocvkville,  Maryland,  this  4th  day 
of  November,  1988. 


For  the  Nuclear  Regulatory  Commission. 
lose  A.  Calvo. 

Director.  Project  Dirctorate  IV.  Division  of 
Reactor  Projects  » Hi  IV.  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  88-26596  Filed  ll-16-«8;  8:45  am) 

BILUNQ  CODE  7S«(M>1-M 


(Docket  No.  50-133) 

Pacific  Gas  and  Electric  Co.,  Humboldt 
Bay  Power  Plant,  Unit  No.  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  to  Pacific  Gas  and  Electric 
Company  (the  licensee)  for  the 
Humboldt  Bay  Power  Plant,  Unit  No.  3 
located  at  the  licensee's  site  in 
Humboldt  County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

On  August  5, 1987,  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338,  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4. 1988, 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requ.,-ements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w](5)(i).  but  not  later  than  April  1. 
1989.  Upon  completion  of  such 


rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

The  Need  for  The  Proposed  Action 

The  exemption  is  needed  because 
insurance  complying  with  requirem.ents 
of  10  CFR  50.54{w)(5)(i)  is  unavailable 
and  because  the  temporary  delay  in 
implementation  allowed  by  the 
exemption  and  associated  rulemaking 
action  will  permit  the  Commission  to 
reconsider  on  its  merits  the  trusteeship 
provision  of  10  CFR  50.54(w)(4). 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  radiological  impacts 
on  the  environment,  the  proposed 
exemption  does  not  in  any  way  affoct 
the  operation  of  licensed  facihties. 
Further,  as  noted  by  the  Commission  in 
the  Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  S  50.54(w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
required  to  carry  $100  million  insurance. 
This  is  a  substantial  amount  of  coverage 
that  provides  a  significant  financial 
cushion  to  licensees  to  decontaminate 
and  clean  up  after  an  accident  even 
without  the  prioritization  and 
trusteeship  provisions.  Second,  nearly 
75%  of  the  required  coverage  already  is 
prioritized  under  the  decontamination 
liability  and  excess  property  insurance 
language  of  the  Nuclear  Electric 
Insurance  Limited-II  policies.  Finally, 
there  is  only  an  extremely  small 
probability  of  a  serious  accident 
occurring  during  the  exemption  period. 
Even  if  a  serious  accident  giving  rise  to 
substantial  insurance  claims  were  to 
occur,  NRC  would  be  able  to  take 
appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

The  proposed  exemption  does  not 
affect  radiological  or  nonradiological 
effluents  from  the  site  and  has  no  other 
nonradiological  impacts. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  witii  the 
proposed  exem.ption;  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 
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Alternative  Use  of  Resoures 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted 

The  staff  did  not  consult  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  Of  No  SigniHcant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  information  concerning  this 
action,  see  the  proposed  rule  (53  FR 
36338).  and  the  exemption  which  is 
being  processed  concurent  with  this 
notice.  A  copy  of  the  exemption  will  be 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington,  DC.  and 
the  Eureka-Humboldt  County  Library. 
636  F  Street.  Eureka.  California  95501. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Charles  L.  Miller. 

Director,  Standardization  and  Non-Power 
Reactor  Pro/ect  Directorate.  Division  of 
Reactor  Projects — ///,  FV,  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  88-26597  Filed  11-16-68;  8:45  am] 

BILLING  CODE  7S9(M)1-M 


[Docket  No.  50-171] 

Philadelphia  Electric  Co.,  Peach 
Bottom  Atomic  Power  Station,  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  to  Philadelphia  Electric 
Company  (the  licensee)  for  the  Peach 
Bottom  Atomic  Power  Station.  Unit  1 
located  at  the  licensee's  site  in  York 
County.  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

On  August  5, 1987.  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 


rule  also  required  these  licensees  to 
obtain  by  October  4. 1938  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
indf'pendent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  decontamination 
priority  and  trusteeship  provisions  will 
not  be  able  to  be  incorporated  into 
policies  by  the  time  required  in  the  rule. 
In  response  to  these  comments  and 
related  petitions  for  rulemaking,  the 
Commission  has  proposed  a  revision  of 
10  CFR  50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338,  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4. 1988, 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5){i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(5)(i),  but  not  later  than  April  1. 
1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

The  Need  for  the  Proposed  Action 

The  exemption  is  needed  because 
insurance  complying  with  requirements 
of  10  CFR  50.54(w)(5)(i)  is  unavailable 
and  because  the  temporary  delay  in 
implementation  allowed  by  the 
exemption  and  associated  rulemaking 
action  will  permit  the  Commission  to 
reconsider  on  its  merits  the  trusteeship 
provision  of  10  CFR  50.54(w)(4). 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  radiological  impacts 
on  the  environment,  the  proposed 
exemption  does  not  in  any  way  affect 
the  operation  of  licensed  facilities. 
Further,  as  noted  by  the  Commission  in 
the  Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  §  50.54(w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
required  to  carry  $1.06  billion  insurance 
for  the  reactor  station  site.  This  is  a 
substantial  amount  of  coverage  that 
provides  a  significant  financial  cushion 
to  licensees  to  decontaminate  and  clean 
up  after  an  accident  even  without  the 


prioritization  and  trusteeship  provisions. 
Second,  nearly  75%  of  the  required 
coverage  already  is  prioritized  under  the 
decontamination  liability  and  excess 
property  insurance  language  of  the 
Nuclear  Electric  Insurance  Limited-II 
policies.  Finally,  there  is  only  an 
extremely  small  probability  of  a  serious 
accident  occurring  during  the  exemption 
period.  Even  if  a  serious  accident  given 
rise  to  substantial  insurance  claims 
were  to  occur.  NRC  would  be  able  to 
lake  appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

The  proposed  exemption  does  not 
afff  ct  radiological  or  nnnradiological 
effluents  from  the  site  and  has  no  other 
nonradiological  impacts. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption;  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted 

The  staff  did  not  consult  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  information  concerning  this 
action,  see  the  proposed  rule  (53  FR 
36338).  and  the  exemption  which  is 
being  processed  concurrent  with  this 
notice.  A  copy  of  the  exemtpion  will  be 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC.  and 
at  the  Government  Publications  Section, 
State  Library  of  Pennsylvania,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg.  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  November.  1988. 


Federal  Register  /  Vol.  53.  No.  222  /  Thursday.  November  17,  1988  /  Notices 


46519 


For  the  Nuclear  Regulatory  CommisRion. 
Charles  L.  MUIer, 

Director.  Standardization  and  Non  Power 
Reactor  Project  Dirf^torrte.  Division  of 
Reactor  Projects — ///.  IV.  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-26598  Filed  11-16-88;  8;45  am] 

BILLINO  COOC  7StO-01-M 


[Docket  No.  50-313] 

Arkansas  Power  and  Light  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  113  to  Facility 
Operating  License  No.  DPR-51.  to 
Arkansas  Power  and  Light  Company, 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Arkansas  Nuclear  One.  Unit  No.  1. 
located  in  Pope  County.  Arkansas.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  approved  changes 
necessary  to  permit  operation  of  ANO-l 
for  Cycle  9.  The  significant  changes  for 
Cycle  9  are  the  replacement  of  "black" 
axial  power  shaping  rods  (APSRs)  with 
gray  APSRs.  use  of  a  mixed  core  of  fuel 
assemblies  with  Inconel  and  Zircaloy 
spacer  grids  and  use  of  a  low  leakage 
fuel  cycle  design.  A  change  in  the 
variable  low  pressure  trip  setpoint, 
which  is  based  on  the  Cycle  9  reload 
analysis,  is  also  included  in  this 
amendment. 

The  applicants  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  16. 1988  (53  FR  36141).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No.  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 


warranted  because  there  will  be  no 
envirorunental  impact  attributed  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated 
February  1973. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  July  20  and  August  31. 
1988,  (2)  Amendment  No.  113  to  Facility 
Operating  License  No.  DPR-51,  and  (3) 
the  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  (53  FR 
44684).  All  of  these  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  and  at  the  Tomlinson  Library. 
Arkansas  Tech  University.  Russellville. 
Arkansas  72801.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects — II.  IV.  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  CommissiorL 
Paul  W.  O'Connor, 

Acting  Project  Director,  Project  Directorate — 
IV.  Division  of  Reactor  Projects — ///.  FV,  V 
and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  88-26599  Filed  11-16-88;  8:45  am] 

WLLIMG  CODE  7SWMI1-M 


(Dock*!  (lo.  5&-219] 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Light  Co.,  Oyster  Creek 
Nuclear  Generating  Station;  Denial  of 
Amendment  to  Provisional  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  GPU  Nuclear 
Corporation  (GPUN/Ucensee)  for  an 
amendment  to  Provisionsal  Operating 
License  No.  DPR-16,  issued  to  the 
licensee  for  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station, 
located  in  Ocean  County.  New  Jersey. 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Provisional  Operating 
License  and  Opportunity  for  Hearing 
was  published  in  the  Federal  Register  on 
June  13. 1988  (53  FR  22062). 

The  purpose  of  the  hcensee's 
amendment  request  was  to  (1)  amend 
paragraph  2.C(7)  of  Provisional 
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Operating  License  No.  DPR-16  to 
eliminate  the  requirement  for  the 
docketing  of  inspection  results  related  to 
the  core  spray  spargers,  and  obtain  NRC 
restart  authorization  for  each  refueling 
outage.  (2)  eliminate  the  submittal  of  a 
special  report  presenting  the  results  of 
inservice  inspection  of  the  core  spray 
spargers  during  each  refueling  outage, 
and  (3)  propose  visual  inspections  of 
accessible  surfaces  in  accordance  with 
ASME  Code.  Section  XI. 

The  staff  has  denied  the  licensee's 
request  because  the  licensee  has  not 
provided  adequate  justification  to 
resolve  the  staffs  concern  over  the  long 
term  behavior  of  the  core  spray  sparger 
system.  Our  denial  is  based  on  the 
following  considerations: 

(1)  During  the  1978  and  1980 
inspections,  crack  indications  were 
found  in  the  spargers  and  annulus 
piping.  The  worst  crack  reported  was  a 
through  wall  circumferential  crack 
extending  about  the  halfway  around  an 
upper  sparger.  Ten  clamp  assemblies 
were  installed  as  an  interim  repair.  This 
repair  is  not  a  Code-approved  repair 
and  is  acceptable  only  on  an  interim 
basis.  GPUN  currently  has  no  plan  to 
replace  these  defective  components. 
Therefore,  for  continued  operation  of  the 
repaired  core  spray  sparger  system,  we 
consider  the  NRC  review  and  approval 
of  the  test  methods  and  results  during 
each  refueling  outage  is  necessary  to 
ensure  that  the  integrity  of  the  repaired 
core  spray  sparger  system  is  maintained 
during  each  cycle  of  operation. 

(2)  Although  the  two  latest  inspections 
(1983  and  1986)  did  not  find  any  new 
cracks  in  the  core  spray  sparger  system, 
there  is  no  evidence  that  the  driving 
forces  for  the  crack  initiation  and 
propagation  have  been  completely 
removed  from  the  system.  The  residual 
stresses  from  welding,  cold  work  and  fit- 
up  are  usually  considered  as  the  main 
driving  forces  for  the  reported  cracking. 
Since  these  driving  forces  may  be  still 
present,  cracking  would  continue. 
Therefore,  because  of  the  uncertainties 
in  the  long  term  behavior  of  the  repaired 
core  spray  sparger  system,  we  require 
that  the  license  condition  as  stipulated 
in  the  license  for  the  inspection  of 
sparges  and  piping  should  be  retained  to 
ensure  that  there  is  no  unacceptable 
degradation  in  the  system. 

(3)  The  license  proposed  to  perform 
visual  inspections  in  accordance  with 
ASME  Code,  section  XI  (VT-1  for 
spargers  and  VT-3  for  piping]  without 
NRC  review  of  the  inspection  method. 
The  staff  considers  that  this  may  not 
provide  an  adequate  examination  of  the 
core  spray  sparger  system.  The  staff 
requires  that  normal  methods  be  used 


with  resolution  required  by  IE  Bulletin 
80-13.  Staff  review  of  the  licensee's 
inspection  methods  is  necessary  to 
ensure  that  the  method  used  for  the 
inspection  is  adequate  and  to  ensure 
meaningful  comparisons  of  results  with 
those  from  previous  inspections  can  be 
made. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
amendment  change  by  letter  dated 
November  7. 1988. 

By  December  19, 1988,  the  licensee 
may  demand  a  hearing  with  respect  to 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Rockville,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  and  to  Ernest  L.  Blake.  ]r.. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  13, 1988,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  November  7, 1988. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington.  DC,  20555,  and  at  the 
Ocean  County  Library.  Reference 
Department,  101  Washington  Street, 
Toms  River.  New  Jersey  08753.  A  copy 
of  item  (2]  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Mar>'land.  this  7th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 
Project  Manager,  Project  Directorate  1-4. 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-26600  Filed  11-16-^:  8:45  am) 

BILUNO  CODE  7S«M>1-M 


[Docket  No.  50-206] 

Southern  California  Edison  Co.,  et  al.; 
issuanca  of  Amendment  to  Provisional 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  113  to  Provisional 
Operating  License  No.  DPR-13.  issued  to 
Southern  California  Edison  Company 
and  San  Diego  Gas  and  Electric 
Company  (the  licensees),  which  revised 
the  Technical  Specifications  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  San  Diego  County,  California.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  deletes  the 
requirement  to  conduct  a  turbine  deck 
load  test  every  four  years  and  prohibits 
use  of  the  air  pallet  system  for  spent  fuel 
cask  handling. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  the 
amendment  requests,  of  which  this 
action  is  a  part,  was  published  in  the 
Federal  Register  on  June  24, 1988  (53  FR 
23820).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
this  action  and  has  concluded  that  an 
environmental  impact  statement  need 
not  be  prepared  because  operation  of 
the  facility  in  accordance  with  this 
amendment  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  28. 1988,  (2) 
Amendment  No.  113  to  License  No. 
DPR-13,  (3)  the  Commission's  related 
Safety  Evaluation  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555,  and  at  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine,  California  92713.  A  copy  of  items 
(2).  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
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Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects — III,  IV,  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  November,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Charles  M.  Trammell,  ^ 

Senior  Project  Manager.  Project  Directorate 
V,  Division  of  Reactor  Projects — ///.  IV.  Vond 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation.        ^ 

[FR  Doc.  88-26601  Filed  11-16-88;  8:45  amj 

BILLING  CODE  7S9O-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Extension  of  a  Form 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  proposed  extension  of 

a  form  submitted  to  0MB  for  clearance. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44  U.S.C.  Chapter  35),  this  notice 
announces  a  proposed  extension  of 
OPM  Form  1170,  which  collects 
information  from  the  public.  The 
Supplemental  Qualifications  Statement 
in  conjunction  with  the  SF 171, 
Application  for  Federal  Employment, 
collects  detailed  information  from  the 
applicant  on  his/her  qualifications.  The 
Office  of  Personnel  Management  then 
uses  the  information  to  examine  the 
applicant's  qualifications  for  Federal 
positions  throughout  the  Federal 
Government.  It  is  estimated  that 
approximately  157,741  persons  complete 
OPM  Form  1170  at  40  minutes  per 
response,  for  a  total  annual  burden  of 
105,160.667  hours.  For  copies  of  this 
proposal,  call  Grace  Butler,  on  (202)  632- 
0259. 

DATE:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  notice. 

ADDRESSES:  Send  or  deliver  comments 
to: 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW.  Room  6410,  Washington,  DC 
20415 
and 

Joseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3235, 
New  Executive  Office  Building  NW., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R.  Wood,  (202)  632-0728. 


U.S.  Office  of  Personnel  Management 

Hugh  Hewitt, 

Deputy  Director. 

[FR  Doc.  88-26587  Filed  11-16-88:  8:45  am] 

BILUNQ  CODE  632S-01-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

November  9, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1){B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Delta  Woodside  Industries,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4020) 
Kemper  Municipal  Income  Trust 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4021) 
Massmutual  Participation  Investors 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-4022) 
National  City  Corp. 
Common  Stock,  $4.00  Par  Value  (File 
No.  7-^*023) 
Patriot  Premium  Dividend  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-4024) 
Templeton  Value  Fund  Inc. 
Com.mon  Stock,  $.01  Par  Value  (File 
No.  7-4025) 
Medusa  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-4026) 
The  L.S.  Starrett  Company 
Class  A  Common  Stock,  No  Par  Value 
(File  No.  7-4027) 
ACM  Managed  Income  Fund  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4028) 
Beazer  PLC 
American  Depositary  Shares,  No  Par 
Value  (File  No.  7-4029) 
Coles  Myer,  Ltd 
American  Depositary  Shares,  No  Par 
Value  (File  No.  7-4030) 
Gitano  Group,  Inc.,  (THE) 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4031) 
Intertan,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4032) 
Racal  Telecom  PLC 
American  Depositary  Shares,  No  Par 
Value  (File  No.  7-4033) 
Lomas  Financial  Corporation 
Common  Stock,  $2.00  Par  Value  (File 
No.  7-4034) 


BEST  COPY  AVAILABLE 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
systemj 

Intei^ed  persons  are  invited  to 
submit  on  or  before  November  30, 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unhsted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-26584  Filed  11-16-88;  8:45  amJ 

BILLING  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

November  9, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Eastern  Airlines,  Inc. 
$3.24  Cumulative  Preferred  (File  No. 
7-4010) 
Apache  Corporation 
Common  Stock,  $1.25  Par  Value  (File 
No.  7-4011) 
Avon  Products,  Inc. 
$2.00  Equity  Redeemable  Preferred 
(File  No.  7-4012) 
BankAmerica  Corporation 
7.36%  Cumulative  Preferred,  Series  A 
6.00%  Cumulative  Preferred,  Series  B 
$2,875  Cumulative  Special  Preferred 
Series  C  (File  No.  7-4013) 
Neiman  Marcus  Group.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4014) 
TCBY  Enterprises.  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-4015) 
Hanson  PLC 
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Warrants  to  purchase  American 
Depositary  Receipts  (File  No.  7- 
4016) 

Cyprus  Minerals  Company 

Common  Stock.  No  Par  Value  (File 
No.  7-4017) 
Acuson  Corporation 

Common  Stock.  No  Par  Value  (File 
No.  7-4018) 
India  Growth  Fund.  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-4019) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  30, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[PR  Doc.  88-26585  Filed  11-16-88:  8:45  am) 

BIUJNG  CODE  K>10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

November  9, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)  (1)  (B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Acuson  Corp. 

Common  Stock.  $.0001  Par  Value  (File 
No.  7-4035) 
Racal  Telecom  PLC 

American  Depositary  Shares  (File  No. 
7-4036) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 


the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  30, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  its  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-26586  Filed  11-16-88:  8:45  am] 

BIUJNQ  CODE  MIO-OI-M 


[Release  No.  34-26274;  Rl«  Nos.  SR-Amex- 
87-09;  SR-PSE-87-21;  SR-Phb(-«7-05;  SR- 
CBOE-68-21:  NYSE-67-40] 

Self-Regulatory  Organizations, 
American  Stocic  Exchange,  Inc^  et  al.; 
Order  Granting  Accelerated  Approval 
to  Proposed  Rule  Changes  Relating  to 
Extension  of  the  Market  Index  Option 
Escrow  Receipt  Pilot  Program 

On  October  la  1988,  the  American 
and  Pacific  Stock  Exchanges,  Inc. 
("Amex"  and  "PSE")  (collectively  the 
"Exchanges"),  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  Amendments  Nos.  4  and  3, 
respectively,  to  proposed  rule  changes  to 
extend  the  market  index  option  escrow 
receipt  ("MIOER")  pilot  program  until 
April  30, 1989.' 

In  August  1985.  the  Commission 
approved  a  one-year  pilot  program  to 
permit  the  use  of  cash,  cash  equivalents, 
one  or  more  qualified  securities,  or  a 
combination  of  the  foregoing,  as 
collateral  for  escrow  receipts  issued  to 
cover  short  call  positions  in  broad-based 


'  15  U.S.C.  7es(b)(l)  (1982). 

•  17  CF9.  240.19t>-4  (1988). 

'  On  October  31  and  November  1  and  7. 1988,  the 
Philadelphia  Stock  Exchanga,  Inc.  ("Phlx"),  the 
Chicago  Board  Options  Exchange.  Inc.  ("CBOE"). 
and  the  New  York  Slock  Exchange.  Inc.  ("NYSE") 
respectively,  submitted  substantially  identical 
proposals  for  the  extension  of  the  MIOER  pilot.  See 
File  Nos.  SR-PhU-87-05,  Amendment  No.  4:  SR- 
CBOE-a8-21;  SR-NYSE-87-40.  Amendment  No.  3. 


stock  index  options.*  The  proposed  rule 
changes  are  designed  to  extend  the  pilot 
program  until  such  time  as  the 
exchanges  and  the  Options  Clearing 
Corporation  ("OCC")  resolve  certain 
matters  concerning  the  format  of  the 
receipt  and  administration  of  the 
program. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register  for  several  reasons. 
First,  the  extension  will  allow  for 
uninterrupted  continuation  of  a  program 
designed  to  reduce  operational 
difficulties  of  banks  and  trust  companies 
while  the  options  exchanges  and  the 
OCC  continue  their  review  of  the  receipt 
format.  Second,  the  extension  will  allow 
the  Commission  to  continue  its 
evaluation  of  the  program's 
effectiveness.  Third,  the  pilot  was 
previously  approved  by  the  Commission 
and  no  adverse  comments  have  been 
received  regarding  its  operation. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  »  that  the 
proposal  to  extend  the  operation  of  the 
pilot  through  April  30. 1989,  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 
Jonathan  G.  Katz, 
Secretary. 

Dated:  November  10, 1988. 
[FR  Doc.  68-26638  Filed  11-16-88:  8:45  am] 

BILLING  CODE  aOIO-OI-M 


[Rel.  No.  IC-16634;  RIe  No.  S12-70S2] 

Golden  American  Life  Insurance  Co., 
etal. 

November  10. 1988. 

aqency:  The  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act") 

Applicants:  Golden  American  Life 
Insurance  Company  ("Golden 
American"),  Western  Capital  Specialty 
Managers  Separate  Accoimt  D  (the 
"Accoimt"),  and  Directed  Services,  Inc. 
("DSI")  (collectively,  the  "AppUcants"). 

Relevant  1940  Act  Sections:  Exemption 
requested  imder  section  6(c)  from 
section  26(a)(2)(C)  and  27(c)(2). 


*  See  Securities  Exchange  Act  Release  No.  223Z3 
(August  13. 1985).  50  PR  33439  for  a  description  of 
the  pilot. 

»  15  U.S.C.  78s(b)(2)  (1982). 

•  17  CFR  200.30-3(11  )(12)  (1988). 
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Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  mortality  and 
expense  risk  charges  and  a  guaranteed 
death  benefit  charge  from  the  Account 
in  connection  with  the  sale  of  certain 
variable  annuity  contracts. 
Filing  Date:  The  Application  was  filed 
on  July  27, 1988  and  amended  on 
October  6, 1988,  October  21,  and 
November  7, 1988. 

Hearing  or  Notification  of  Hearing:  If  no 
hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  request  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate.  Request  notification  of  the 
date  of  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Goldn  American  Life 
Insurance  Company,  909  Third  Avenue, 
19th  Floor,  New  York,  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  M.  Faria,  Staff  Attorney,  at 
(202)  272-3450  or  Clifford  E.  Kirsch, 
Special  Counsel,  at  (202)  272-2061. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  Golden  American  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Minnesota.  From 
January  2, 1973  through  December  31, 
1987,  the  name  of  the  company  was  St. 
Paul  Life  Insurance  Company.  On 
December  31, 1987,  after  all  of  St.  Paul 
Life  Insurance  Company's  business  was 
sold,  the  name  was  changed  to  Golden 
American  Life  Insurance  Company.  The 
Account  is  a  separate  investment 
account  of  Golden  American  established 
to  act  as  a  funding  vehicle  for  a  deferred 
annuity  contract  (the  "Deferred 
Annuity")  and  an  annuity  certain 
contract  (the  "Annuity  Certain") 
(referred  to  collectively  as  the 
"Contracts"). 

2.  The  Account  is  divided  into 

di\  isions.  Each  division  will  invest  in 


shares  of  a  designated  series  of  the 
Western  Capital  Specialty  Managers 
Trust  (the  "Trust")  which  is  an  open-end 
management  investment  company.  The 
Trust  is  a  series-type  mutual  fund  that 
contains  seven  series,  each  of  which 
will  pursue  different  investment 
objectives  and  policies. 

3.  The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis  except  to  the  extent  that  a  portion 
of  the  accumulation  value  is  allocated  to 
the  Guaranteed  Interest  Division  of  the 
general  account.  Payment  of  annuity 
benefits  will  be  on  a  fixed  or  variable 
basis  depending  on  the  annuity  option 
chosen. 

4.  The  Deferred  Annuity  is  an 
individual  flexible  premium  payment 
contract  which  provides  for  an  initial 
premium  payment  and  for  subsequent 
premium  payments  if  the  Contract 
owner  so  desires.  There  is,  however,  no 
obligation  to  make  additional  payments. 
The  Annuity  Certain  is  an  immediate 
annuity  which  provides  for  payments  of 
a  single  premium  and  allows  for 
variable  annuity  payments  over  a  fixed 
period  of  time.  At  any  time  while  a 
Contract  is  in  effect,  part  of  or  all  of  the 
value  under  a  Contract  may  be 
surrendered  for  cash  payment,  or 
alternatively,  the  value  under  the 
Contracts  may  be  applied  to  annuity 
options  available  at  the  time  of 
surrender. 

5.  Deferred  loading  at  a  maximum  rate 
of  5.00%  of  purchase  payments  is 
deducted  from  each  premium  payment 
for  distribution  expenses.  If  the  premium 
received  at  issue  on  one  Contract  or 
several  simultaneously  purchased 
Contracts  exceeds  specified  limits. 
Golden  American  may  reduce  this  load. 
All  deferred  loading  applicable  to  initial, 
single,  or  additional  premium  payments 
is  deducted  at  the  time  of  payment  but  is 
advanced  to  the  divisions  and  recovered 
from  the  accumulation  value  in  equal 
installments  on  the  first  and  subsequent 
contract  processing  dates  following  the 
receipt  and  acceptance  of  the  payment 
over  a  period  specified  in  the  Contracts. 
If  the  Contract  owner  surrenders  a 
Contract,  any  remaining  deferred 
loading  will  be  deducted  at  that  time. 
For  the  purpose  of  the  sales  load 
provisions  of  the  1940  Act,  the  deferred 
loading  is  a  front-end  sales  load. 
Applicants  are  not  relying  on  Rule  6c-8 
in  connection  with  this  charge. 

6.  In  the  Deferred  Annuity,  an 
administrative  charge  of  $40  will  be 
deducted  from  the  accumulation  value 
of  a  Contract  each  year  to  reimburse 
Golden  American  for  the  anticipated 
actual  cost  of  administrative  expenses 
relating  to  the  Contract.  The  amount  of 
the  administrative  charge  may  be 


changed  by  Golden  American  to  meet 
the  anticipated  actual  cost  of 
adminisirative  expenses  relating  to  the 
Contract,  however,  the  amount  of  the 
administrative  charge  is  guaranteed  not 
to  exceed  $60  annually. 

7.  The  Contracts  provide  that  a 
maximum  mortaUty  and  expense  risk 
charge  equal  to  0.002477%  of  the  asset 
values  in  each  division  of  the  Account 
will  be  deducted  on  a  daily  basis 
(equivalent  to  an  annual  charge  of 
0.90%).  For  the  Deferred  Annuity, 
approximately  0.55%  is  allocated  to  the 
mortality  risk  and  0.35%  is  allocated  to 
the  expense  risk.  In  the  Annuity  Certain, 
approximately  0.45%  is  allocated  to  the 
mortality  risk  and  0.45%  is  allocated  to 
the  expense  risk.  The  mortality  risk 
assumed  by  Golden  American  arises 
from  its  obligations  to  continue  to  make 
annuity  payments  under  the  Contracts 
or  income  plan  provisions  of  the 
Contracts,  determined  in  accordance 
with  the  guaranteed  annuity  tables  and 
other  provisions  of  the  Contract, 
regardless  of  how  long  each  annuitant 
lives  and  regardless  of  how  long  all 
payees  as  a  group  live.  The  mortality 
risk  under  the  Deferred  Annuity  is  the 
risk  that,  after  annuitization  or  upon 
selection  of  an  annuity  option  with  a  life 
contingency,  annuitants  will  possibly 
live  longer  than  Golden  American's 
actuarial  projections  indicate,  resulting 
in  higher  than  expected  payments  during 
the  payout  phase,  since  the  payment 
options  are  guaranteed  not  to  be  less 
than  the  tables  discussed  in  the 
Deferred  Annuity.  In  the  Annuity 
Certain,  the  mortality  risk  assumed  by 
Golden  American  relates  to  the  fact 
that,  at  all  times.  Golden  American  will 
offer  the  option  to  convert  the  Annuity 
Certain,  which  does  not  provide  for 
payments  based  on  life  contingencies,  to 
one  or  more  annuity  contracts  that 
provide  for  payments  based  on  life 
contingencies.  The  mortality  risk 
assumed  by  Golden  American  is  the  risk 
that  annuitants,  or  beneficiaries  after 
the  death  of  the  annuitant,  will  choose 
one  such  option  and  will  possibly  live 
longer  than  Golden  American's  actuarial 
projections  indicate,  resulting  in  higher 
than  expected  payments  during  the 
payment  phase,  since  any  payment 
option  is  guaranteed  not  to  be  less  than 
the  tables  discussed  in  the  Annuity 
Certain.  In  addition.  Golden  American 
assumes  a  risk  that  the  charges  for  the 
administrative  expenses  may  not  be 
adequate  to  cover  such  expenses. 

8.  The  Deferred  Annuity  also  provides 
for  a  guaranteed  death  benefit  annually. 
The  guaranteed  death  benefit  charge  for 
the  Contracts  is  based  on  the  amount  of 
the  guaranteed  death  benefit  and  is 
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imposed  at  a  rate  of  $1.20  per  $1,000  of 
guaranteed  death  benefit  per  year. 
However,  the  Account  may  offer  other 
variable  annuity  contracts  in  the  future. 
These  variable  annuity  contracts  may 
charge  up  to  $1.20  per  $1,000  of 
guaranteed  death  benefit  per  year. 

9.  Apphcants  represent  that  they  have 
reviewed  pubHcly  available  information 
regarding  the  level  of  the  mortality  and 
expense  risk  and  guaranteed  death 
benefit  charges  under  comparable 
variable  annuity  contracts  currently 
being  offered  in  the  industry,  taking  info 
consideration  such  factors  as  current 
charge  level  or  annuity  rate  guarantees 
and  the  markets  in  which  the  Contracts 
will  be  offered.  Based  upon  the 
foregoing.  Applicants  represent  that  the 
maximum  charges  under  the  Contracts 
are  within  the  range  of  industry  practice 
for  comparable  contracts.  Applicants 
will  maintain  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  outlining  the  methodology 
underlying  this  representation. 

10.  Applicants  do  not  believe  that  the 
deferred  load  imposed  under  the 
Contracts  will  necessarily  cover  the 
expected  costs  of  distributing  the 
Contracts.  Any  "shortfall"  will  be  made 
up  from  the  general  account  assets 
which  includes  amounts  derived  from 
risk  charges.  Golden  American  has 
concluded  that  there  is  a  reasonable 
likehhood  that  the  distribution  financing 
arrangement  being  used  in  connection 
with  the  Contracts  will  benefit  the 
Account  and  the  contract  owners. 
Golden  American  will  keep  and  make 
available  to  the  Commission,  upon 
request,  a  memorandum  setting  forth  the 
basis  for  this  representation. 

11.  Applicants  further  represent  that 
the  Account  will  only  invest  in 
underlying  funds  which  have 
undertaken  to  have  a  board  of  directors/ 
trustees,  a  majority  of  whom  are  not 
interested  persons  of  the  company, 
formulate  and  approve  any  plan  under 
Rule  12b-l  under  the  1940  Act  to  finance 
distribution  expenses. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-28839  Filed  ll-lft-fle;  8:45  amj 
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(R«l«aM  Na  3S-24745] 

Filings  Un<ter  the  PutHIc  UUIIty  Holding 
Company  Act  of  1935  ("Act") 

November  10, 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 


with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(sj  and/or  declaration(s]  and 
any  amendment(8)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
December  5, 1988  to  the  Secretary, 
Securities  and  Exchange  commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s}  at  the  Addre8s(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  of 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declarationfs),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Cedar  Coal  Company  (70-7181) 

Cedar  Coal  Company  ("Cedar"),  40 
Franklin  Road.  P.O.  Box  2021  Roanoke, 
Virginia  24022.  an  indirect  subsidiary  of 
American  Electric  Power,  Inc.  ("AEF'),  a 
registered  holding  company,  has  filed  a 
post-efTective  amendment  to  its 
application  pursuant  to  sections  9(a),  10, 
and  13  of  the  Act  and  Rules  86.  90,  and 
91  thereunder. 

Cedar  maintains  a  central  Rebuilding 
Shop  ("Shop")  to  renovate,  rebuild  and 
modify  major  pieces  of  mining 
equipment  for  the  mining  operations  of 
companies  in  the  AEP  system.  By  order 
of  the  Commission  dated  December  31, 
1985  (HCAR  No.  23973),  Cedar  was 
authorized,  through  December  31. 1988. 
to  perform  those  services  for  AEP 
system  companies  at  cost,  and  for  non- 
associated  entities  at  other  than  cost. 
Revenues  from  non-associated 
companies  will  not  exceed  in  any 
calendar  year  revenues  from  associated 
companies.  Cedar  now  requests 
authorization  to  continue  this  business 
for  AEP  system  companies  and  for  non- 
associate  companies  until  December  31, 
1991. 

American  Electric  Power  Company,  Inc., 
et  al.  (70-7550) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 


company,  AEP  Generating  Company 
("Generating"),  both  located  at  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
Appalachian  Power  Company 
("Appalachian"),  40  Franklin  Road,  SW., 
Roanoke,  Virginia  24011,  Columbus 
Southern  Power  Company 
("Columbus"),  215  North  Front  Street. 
Columbus,  Ohio  43215,  Indiana 
Michigan  Power  Company  ("Indiana"), 
One  Summit  Square,  P.O.  Box  60,  Fort 
Wayne,  Indiana  46801.  Kanawha  Valley 
Power  Company  ("Kanawha").  301 
Virginia  Street  East  Charleston.  West 
Virginia  25327,  Kentucky  Power 
Company  ("Kentucky"),  1701  Central 
Avenue.  Ashland.  Kentucky  41101, 
Kingsport  Power  Company 
("Kingsport"),  40  Franklin  Road,  SW.. 
Roanoke,  Virginia  24011,  Michigan 
Power  Company  ("Michigan"),  P.O.  box 
413,  Three  Rivers,  Michigan  49093.  Ohio 
Power  Company  ("Ohio").  Central  Ohio 
Coal  Company  ("Central"),  both  located 
at  301  Cleveland  Avenue  SW.,  Canton, 
Ohio  44701,  and  Wheeling  Power 
company  ("Wheeling"),  51  Sixteenth 
Street.  Wheeling.  West  Virginia  26003, 
subsidiaries  of  AEP,  have  filed  an 
application-declaration  pursuant  to 
section  6(a),  6(b).  7  and  12(b)  of  the  Act 
and  Rules  45  and  SO  thereunder. 

During  the  period  from  January  1, 1989 
through  December  31, 1990. 
Appalachian.  Columbus.  Indiana, 
Kentucky  and  Ohio  propose  to  issue  and 
sell  to  banks  and  dealers  in  commercial 
paper  short-term  notes  in  aggregate 
principal  amounts  not  exceeding  $10 
million,  $150  million,  $200  miUion,  $50 
million,  and  $157  million  respectively,  at 
any  one  time  outstanding.  Generating, 
Central.  Kanawha.  Kingsport.  Michigan 
and  Wheeling  propose  to  issue  and  sell 
to  banks  short-term  notes  in  aggregate 
principal  amounts  not  exceeding  $50 
million,  $27  million,  $8  million,  $5 
million.  $12  million  and  $15  million, 
respectively,  at  any  one  time 
outstanding.  Appalachian,  Columbus, 
Indiana,  Kentucky  and  Ohio  request  that 
the  proposed  issuance  and  sale  of 
commercial  paper  be  excepted  from  the 
competitive  bidding  requirements  of 
Rule  50,  pursuant  to  Rule  50(a)(5). 

Notes  to  be  issued  to  banks  will 
mature  in  not  more  than  270  days.  The 
notes  to  banks  will  be  sold  under 
various  lines  of  credit.  The  maximum 
effective  annual  interest  cost  will  not 
exceed  125%  of  the  prime  commercial 
rate  in  effect  from  time  to  time. 

AEP  requests  authorization  during  the 
same  period  to  make  cash  capital 
contributions  from  time  to  time  to 
provide  equity  capital  of  up  to  $80 
million  for  Columbus  and  $3  million 
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each  to  Kingsport.  Michigan,  and 
Wheeling. 

Middle  South  Utilities,  Inc.  et  al.  (70- 
7561) 

Middle  South  Utilities.  Inc.  ("Middle 
South"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112.  a  registered 
holding  company,  its  wholly  owned 
generating  subsidiary.  System  Energy 
Resources,  Inc.  ("SERI"),  P.O.  Box  23070, 
Jackson,  Mississippi  39225  and  Middle 
South's  other  electric  utility  subsidiaries 
( 'Electric  Utility  Subsidiaries"), 
Arkansas  Power  &  Light  Company,  P.O. 
Box  551,  Little  Rock,  Arkansas  72203, 
Louisiana  Power  &  Light  Company,  142 
Delaronde  Street,  New  Orleans, 
Louisiana  70174,  Mississippi  Power  & 
Light  Company,  P.O.  Box  1640,  Jackson, 
Mississippi  39215,  and  New  Orleans 
Public  Service  Inc.,  317  Baronne  Street, 
New  Orleans,  Louisiana  70112  have  filed 
an  application-declaration  pursuant  to 
sections  6(a).  7,  9(a),  la  12(b)  and  12(d) 
of  the  Act  and  Rules  44,  45  and  50(a)(5) 
thereunder. 

On  October  13, 1988  (HCAR  No. 
24738)  the  Commission  issued  a  notice 
of  a  proposal  by  SERI  to  sell  and 
leaseback  approximately  10-15%  of  its 
90%  undivided  ownership  interest 
("Undivided  Interest")  in  Unit  1  of  the 
Grand  Gulf  Steam  Electric  Generating 
Station  ("Grand  Gulf  1").  SERI  plans  to 
enter  into  Participation  Agreements 
providing  for  the  sale  of  its  Undivided 
Interest  to  a  trustee  ("Owner/Trustee") 
acting  on  behalf  of  equity  investors 
("Owner  Participants"),  and  the 
simultaneous  lease  of  such  Undivided 
Interest  pursuant  to  separate  net  lease 
agreements  ("Lease")  to  be  entered  into 
with  the  Owner  Trustee/Lessor.  In 
connection  with  equity  funding  of  the 
proposed  transaction,  letters  of  credit 
("Letter  of  Credit")  may  be  provided  by 
one  or  more  banks  or  other  financial 
institutions.  Upon  the  occurrence  of 
certain  adverse  operating  events  with 
respect  to  Grand  Gulf  1,  the  Owner 
Participants  would  be  entitled  to  draw 
on  the  Letter  of  Credit  in  amounts  equal 
to  amounts  owned  by  SERI  under  the 
Lease.  In  such  case,  SERI  will  become 
obligated,  pursuant  to  a  reimbursement 
agreement  ("Reimbursement 
Agreement")  to  be  entered  into  between 
SERI  and  the  banks  to  repay  the  amount 
drawn  under  the  Letter  of  Credit. 

In  order  to  provide  security  for  its 
obligations  under  the  Reimbursement 
Agreement.  SERI  now  states  that  it  will 
enter  into  an  assignment,  for  the  benefit 
of  the  LOC  Banks,  of  its  rights  under  an 
Availability  Agreement  among  SERI  and 
Middle  South's  other  Electric  Utility 
Subsidiaries  and  under  a  Capital  Funds 
Agreement  between  SERI  and  Middle 


South.  Both  the  Electric  Utility 
Subsidiaries  and  Middle  South  Propose 
to  consent  to  and  join  in  such 
assignment. 

The  amendment  also  indicates  that 
10-25%  of  the  aggregate  cost  of  their 
Undivided  Interest  will  be  provided  by 
the  Owner  Participants  and  75-90%  of 
the  cost  will  be  borrowed  by  them  as 
opposed  to  the  previously  stated  15-25% 
and  75-85%.  respectively. 

Pennsylvania  Electric  Company  (70- 
7576) 

Pennsylvania  Electric  Company 
("Penelec").  1001  Broad  Street 
Johnstown.  Pennsylvania  15907,  a 
subsidiary  of  General  Public  Utilities 
Corporation,  a  registered  holding 
company  ("GPU"),  has  filed  an 
application  pursuant  to  section  6(b)  of 
the  Act  and  Rule  50(a)(5)  thereunder. 

Penelec  proposes  to  issue  and  sell 
from  time  to  time  through  December  31. 
1989  up  to  $100  million  of  additional  first 
mortgage  bonds  ("Bonds")  and  up  to 
$100  miUion  of  medium  term  seciuities 
either  as  first  mortgage  bonds  or 
unsecured  notes  ("MTNs")  provided  that 
the  total  principal  amount  of  such  Bonds 
and  MTNs  does  not  exceed  $100  million. 

The  Bonds  and  any  MTNs  issued  as 
first  mortgage  bonds  are  to  be  issued 
under  Penelec's  Mortgage  and  Deed  of 
Trust  ("Mortgage").  The  Bonds  will  have 
a  term  of  not  less  than  one  and  not  more 
than  35  years  but  will  be  subject  to 
earlier  redemption  or  retirement  upon 
the  occurrence  of  certain  events.  In 
addition,  the  Bonds  may  be  subject  to 
optional  redemption  in  whole  or  in  part, 
by  Penelec  beginning  not  earlier  than 
one  year  after  issuance  thereof,  at 
various  premiums  above  the  principal 
amount  thereof.  The  Bonds  may  also  be 
entitled  to  mandatory  sinking  fund 
provisions. 

Unsecured  MTNs  would  be  issued 
under  an  indentiu*  between  Penelec 
and  a  trustee  to  be  selected.  Penelec  will 
publicly  offer  the  MTNs  from  time  to 
time  as  the  need  for  funds  arises  through 
one  or  more  agents.  The  MTNs  will  be 
sold  primarily  based  on  their  credit 
ratings  with  interest  rates  negotiated  at 
the  time  of  sale  based  on  spreads  over 
comparable  maturity  U.S.  Treasury 
securities.  The  maturity  dates  of  the 
MTNs  will  range  from  9  months  to  10 
years  to  be  determined  by  agreement 
between  Penelec  and  the  respective 
purchasers.  The  MTNs  will  not  be 
redeemable  by  Penelec  except  that 
MTNs  with  a  maturity  in  excess  of  five 
years  will  be  redeemable  at  Penelec's 
option  five  years  after  issuance. 

Penelec  request  authorization  to  begin 
negotiations  to  place  the  Bonds  and 
MTNs.  It  may  do  so. 


For  the  Commission,  by  the  Division 
of  Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-28540  Filed  11-18-88:  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Draft  Change  2,  Advisory  Circular  27- 
1,  Certification  of  Normal  Category 
Rotorcraft,  and  Draft  Ctuuige  1, 
Advisory  Orcular  29-2A,  Certification 
of  Transport  Category  Rotorcraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  AvailbiUty  of  draft  advisory 
circular  (AC)  changes  and  notice  of 
meeting. 

summary:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  Draft  Change  2,  AC  27-1, 
Certification  of  Normal  Category 
Rotorcraft  and  Draft  Change  1,  AC  29- 
2A,  Certification  of  Transport  Category 
Rotorcraft.  The  draft  changes  contain 
guidance  material  for  demonstrating 
compliance  *vith  Parts  27  and  29  of  the 
Federal  Aviation  Regulations  (FAR). 
Included  in  the  draft  material  is 
information  regarding  the  evaluation  of 
emergency  medical  service  designs.  In 
addition,  the  Rotorcraft  Directorate  is 
sponsoring  a  1-day  public  meeting  to 
discuss  the  draft  changes. 
date:  Comments  must  identify  Draft 
Change  2,  AC  27-1,  or  Eh-aft  Change  1, 
AC  29-2A,  and  must  be  received  by 
February  24, 1989. 

The  pubhc  meeting  will  begin  at  9  a.m. 
on  January  26, 1989. 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Training  Room  (Room  167), 
Building  3B,  FAA,  4400  Blue  Mound 
Road,  Fort  Worth.  Texas. 

Comments  may  be  mailed  to  FAA, 
Rotorcraft  Standards  Staff.  ASW-110. 
Rotorcraft  Directorate,  Aircraft 
Certification  Service,  Fort  Worth,  Texas 
76193-0110. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Debra  H.  Myers,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate, 
Aircraft  Certification  Service,  Fort 
Worth,  Texas  76193-0110,  telephone 
(817)  624-51ia 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  draft  changes  have  been  mailed  to 
all  known  affected  industry  and 
government  entities,  both  foreign  and 
domestic.  Any  interested  person  not 
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receiving  these  draft  changes  may 
obtain  a  copy  by  contacting  the  person 
named  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Interested  persons  are  invited  to 
submit  comments  on  these  draft 
changes.  Comments  received  may  be 
inspected  at  the  office  of  the  Rotorcraft 
Standards  Staff.  FAA.  Building  3B, 
Room  143N,  4400  Blue  Mound  Road,  Fort 
Worth,  Texas. 

Issued  in  Fort  Worth,  Texas,  on  October  26. 
1988. 

L.B.  Aiidriesen, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  88-26532  Filed  11-16-68;  8:45  am] 
BILUNG  CODE  4910-t3-M 

Intention  To  Prepare  an  Environmental 
Impact  Statement  and  To  Hold  an 
Environmental  Scoping  IMeeting  for 
Airport  Expansion,  Minneapolis-St 
Paul  International  Airport,  Minneapolis, 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice  to  Hold  a  Public  Scoping 
Meeting. 


summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  2750'  extension  of 
Runway  4/22  to  the  southwest  at 
Minneapolis-St.  Paul  International 
Airport.  To  ensure  that  all  significant 
issues  related  to  the  proposed  action  are 
identified,  a  public  meeting  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 

Glen  Orcutt.  Airport  Planner,  Federal 
Aviation  Administration,  Minneapolis 
Airports  Office,  6301  34th  Avenue  South. 
Room  111,  Minneapolis,  Minnesota 
55450.  Telephone  number  (612)  725-4221. 
SUPPLEMENTARY  INFORMATION:  The 
FAA,  in  cooperation  with  the  Minnesota 
Department  of  Transportation  and  the 
Metropolitan  Airports  Commission  will 
prepare  an  EIS  for  development  at 
Minneapolis-St.  Paul  International 
Airport.  The  development  involves  the 
extension  of  the  southwest  end  of 
Runway  4/22  by  2750'.  The  landing 
thresholds  for  both  runway  ends  would 
be  displaced  2750'  from  the  ends  of 
pavement.  Construction  of  new 
taxiways  and  lighting  system  changes 
related  to  the  extension  and  threshold 
displacements  are  also  part  of  the 
proposed  project.  Flight  track 
modification  will  also  be  established  as 
part  of  the  project. 

Comments  and  suggestions  are  invited 
from  Federal.  State,  local  agencies,  and 


other  interested  parties  to  ensure  the  full 
range  of  issues  related  to  this  proposed 
project  are  addressed  and  all  significant 
issues  identified.  Copies  of  material  to 
be  evaluated  can  be  obtained  by 
contacting  the  FAA  informational 
contact  listed  above.  Comments  and 
suggestions  may  be  mailed  to  the  same 
address. 

Public  Scoping  Meeting 

In  order  to  provide  public  input,  a 
scoping  meeting  for  Federal,  State  and 
local  agencies  and  other  interested 
parties  will  be  held  Thursday.  December 
15, 1988.  at  1  pm  at  the  Richfield  City 
Hall  Council  Chambers.  6700  Portland 
Avenue,  Richfield,  Minnesota. 
Information  about  the  meeting  may  be 
obtained  by  contacting  the  FAA. 

Issued  in  Des  Plaines,  Illinois,  on 
November  3. 1988. 
Stanley  Rivers, 

Manager,  Airports  Division,  FAA,  Great 
Lakes  Region. 

(FR  Doc.  88-26523  Filed  11-15-88;  8:45  am] 
BILLING  CODE  4giO-1»-H 


[Doclcet  No.  25727] 


Public  Meetings 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  announces  a 
series  of  meetings  to  solicit  information 
from  the  public  concerning  the  need  and 
utilization  of  Special  Use  Airspace 
(SUA).  The  United  States  Congress  has 
directed  that  the  Secretaries  of 
Transportation  and  Defense,  in 
consultation  with  aviation  users,  jointly 
conduct  a  national  review  of  the  need 
and  utilization  of  SUA  with  a  view  to 
determining  its  impact  on  civil  aviation 
operations  and  on  the  quality  of  the 
environment.  In  compliance  with  this 
request  and  consistent  with  the 
principles  of  consultation,  the  FAA  and 
DOD  now  seek  factual  information  from 
the  public  to  determine  what,  if  any, 
impact  SUA  has  on  civil  aviation 
operations  and  the  quality  of  the 
environment.  The  objective  of  these 
meetings  is  only  to  obtain  public  input 
on  these  topics  for  the  required  report  to 
Congress,  which  is  due  June  30, 1989. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1989. 

The  public  meetings  will  be  held  on 
November  30, 1988.  in  Dayton.  OH; 
December  1, 1988,  in  Washington,  DC: 
December  7, 1988,  in  Fort  Worth,  TX; 
December  12, 1988,  in  Reno,  NV; 
December  13. 1988,  in  Las  Vegas,  NV; 
December  14, 1988,  in  Salt  Lake  City, 


UT;  December  15, 1988.  in  Ontario.  CA; 
January  10. 1989.  in  Fayetteville.  NC; 
and  January  11. 1989.  in  Pensacola.  PL. 

ADDRESSES:  Send  or  deliver  comments 
in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attention:  Rules  Docket  [AGG- 
204],  Docket  [        ],  800  Independence 
Avenue  SW..  Washington.  DC  20591. 

Comments  may  be  examined  in  the 
Rules  Docket,  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

The  public  meeting  locations  are  as 
follows: 
Dayton.  OH 

Date:  November  30, 1988 
Time:  7:00  p.m. 

Location:  Sinclair  Community  College.  444 
West  Third  Street,  Room  4011,  Dayton,  OH 

Fayetteville.  NC 

Date:  January  10, 1989 

Time:  7:00  p.m. 

Location:  Fayetteville  Technical  Community 

College  Auditorium,  2201  Hull  Road. 

Fayetteville,  NC 

Fort  Worth,  TX 

Date:  December  7, 1988 

Time:  7:00  p.m. 

Location:  Holiday  Inn  North.  2540  Meacham 

Boulevard  (135  at  Meacham  Boulevard). 

Fort  Worth.  TX 

Las  Vegas.  NV 

Date:  December  13. 1988 
Time:  7:00  p.m. 

Location:  Gold  Coast  Hotel.  4000  West 
Flamingo  Road.  Las  Vegas.  NV 

Ontario,  CA 

Date:  December  15, 1988 

Time:  7:00  p.m. 

Location:  Chaffey  Union  High  School,  Merfon 

E.  Hill  Auditorium,  211  West  5fh  Street, 

Ontario,  CA 

Pensacola,  FL 

Date:  January  11, 1989 

Time:  7:00  p.m. 

Location:  Pensacola  Junior  College,  Fine  Art« 

Auditorium,  1000  College  Boulevard,  Room 

6.  Pensacola,  FL 

Reno.  NV 

Dale:  December  12, 1988 
Time:  7:00  p.m. 

Location:  Reno  Convention  Center.  4590 
South  Virginia  Street,  Reno,  NV 

Salt  Lake  City.  UT 

Date:  December  14, 1988 
Time:  7:00  p.m. 

Location:  IJtah  Air  National  Guard  Theater, 
765  North  2200  West,  Salt  Lake  City,  UT 

Washington,  DC 

Date:  December  1, 1988 

Time:  7:00  p.m. 

Location:  Federal  Aviation  Administration, 

Third  Floor  Auditorium,  800  Independence 

Avenue  SW.,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

For  advance  requests  to  be  heard  at  the 


meetings  and  for  questions  regarding  the 
logistics  of  the  meetings,  contact  Mr. 
Robert  G.  Bums  or  Mr.  Paul  Gallant, 
Airspace  Branch  (ATC)-240),  Room  415, 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-3075  or  Lt.  Col. 
Charles  R.  Linn.  DOD/USAF.  HQ 
USAF/XOORF.  Washington.  DC  20330- 
5054;  telephone  (202)  697^399. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Airport  and  Airv.^ay  Safety  and 
Capacity  Expansion  Act  of  1987,  Pub.  L. 
100-223,  directs  the  Departments  of 
Transportation  and  Defense  to  jointly 
conduct  a  special  use  airspace  (SUA) 
review  and  provide  a  report  of  this 
review  to  Congress.  Specifically: 

The  Secretary  (of  Transportation)  and  the 
Secretary  of  Defense,  in  consultation  with 
aviation  users,  shall  jointly  conduct  a 
national  review  of  the  need  and  utilization  of 
special  use  airspace  with  a  view  to 
determining  its  impact  on  civil  aviation 
operations  and  on  the  quality  of  the 
environment. 

Meeting  Procedures 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  jointly  by 
a  representative  of  the  Administrator  of 
the  FAA  in  behalf  of  the  Secretary  of 
Transportation  and  representatives  of 
the  Secretary  of  Defense.  Each 
participant  will  be  given  an  opportunity 
to  make  a  presentation. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis.  All 
efforts  will  be  made  to  provide  a 
meeting  site  with  sufficient  seating 
capacity  for  the  expected  participation. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers.  The 
meeting  will  not  be  adjourned  until 
everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  The 
meeting  may  be  adjourned  at  any  time  if 
all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Any  person  who  wishes  to  present 
a  position  paper  to  the  panel  pertinent  to 
the  topic  of  special  use  airspace  for 
consideration  with  public  presentation 
may  do  so. 


(e)  Persons  wishing  to  hand  out 
pertinent  position  papers  to  the 
attendees  should  present  three  copies  to 
the  representatives  from  the  FAA  and 
DOD.  The  FAA  and  DOD 
representatives  will  retain  one  copy 
each,  with  the  third  being  placed  in  the 
meeting  files.  There  should  be  an 
adequate  number  of  copies  of  each 
handout  available  for  all  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  informal  tape 
recordings  will  be  made  of  presentations 
to  ensure  that  each  respondent's 
comments  are  accurately  noted.  A 
summary  of  the  comments  at  each 
meeting  will  be  made  and  used  in  the 
final  report. 

Materials  relating  to  this  subject  for 
presentation  at  the  meetings  will  be 
accepted  at  the  individual  meetings. 
Every  reasonable  effort  will  be  made  to 
hear  every  request  for  presentation 
consistent  with  a  reasonable  closing 
time  for  the  meeting.  Written  materials 
may  also  be  submitted  to  the  docket  up 
to  30  days  after  the  close  of  the  last 
meeting. 

Agenda 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures. 
Pubhc  Presentations. 
Closing  Comments. 

Issued  in  Washington,  DC,  on  November 
11. 1988. 
Jolin  P.  Cuprisin, 

Acting  Director,  Air  Traffic  Operations 

Serx'ice.  Federal  Aviation  Administration. 

Charles  R.  Linn,  Lt.  Col., 

USAF,  Acting  Chairman,  Airspace  Subgroup. 

DOD  Advisory  Committee  on  Federal 

Aviation. 

(FR  Doc.  88-26542  Filed  11-16-88:  8:45  am] 

BILLIMG  CODE  4«1ff-13-ll 


Flight  Standards  District  Office  at  San 
Diego,  CA;  Relocation 

Notice  is  hereby  given  that  on  or 
about  November  14, 1988,  the  Flight 
Standards  District  Office  at  8665  Gibbs 
Drive,  Suite  110,  San  Diego,  California 
92123  will  be  relocating  to  8525  Gibbs 
Drive,  Suite  120,  San  Diego,  California 
92123.  Ser\'ice8  to  the  general  public  will 
continue  to  be  provided  by  this  office 
without  interruption.  This  information 
will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  reissued.  (Sec.  313(a),  72  Stat.  752;  49 
U.S.C.  1354.) 


Issued  in  Hawthorne,  CA.  on  November  4. 
1988. 
Jerold  M.  Chavkin. 

Regional  Administrator,  Western-Pacific 

Region. 

[FR  Doc  88-26541  Filed  11-1&-88;  8:45  am] 

BILLING  CODE  4810-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  10. 1988. 

The  Department  of  Treasur>'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0119. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Trade  Name  Recordation. 

Description:  Trade  name  owners  who 
choose  to  record  their  trade  names  with 
Customs  for  import  protection  must 
establish  that  they  have  the  exclusive 
right  to  use  that  trade  name,  pay  the 
required  fee,  and  provide  other 
information  that  will  aid  Customs 
officers  in  their  enforcement  effort,  such 
as  a  description  of  the  merchandise  with 
which  the  trade  name  is  associated. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  80  hours. 

Clearance  Officer:  B.  J.  Simpson,  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
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and  Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-26574  Filed  ll-lfr-88;  8:45  am] 
BILLING  CODE  4<10-2S-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  10, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements(s) 
to  OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
PubL.  96-511.  Copies  of  the 
submission(s)  may  be  obtainted  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
mformation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0013. 

Form  Number:  56. 

Type  of  Review:  Revision. 

Title:  Notice  Concerning  Fiduciary 
Relationship. 

Description:  Form  is  used  to  inform 
IRS  that  a  person  is  acting  for  another 
person  in  a  fiduciary  capacity  so  that 
IRS  may  mail  to  the  fiduciary  tax 
notices  concerning  the  person  for  whom 
the  fiduciary  is  acting.  The  data  is  used 
to  ensure  that  the  fiduciary  relationship 
is  established  or  terminated  and  to  mail 
or  discontinue  mailing  designated  tax 
notices  to  the  fiduciary. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
173,944. 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 
Recordkeeping — 8  hours  37  minutes. 
Learning  about  the  law  or  the  form — 1 

hour  32  minutes. 
Preparing  the  form— 3  hours  36  minutes. 


Copying,  assembling,  and  sending  the 
form  to  IRS — 32  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Recordkeeping/ 
Reporting  Burden:  2,483,920  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 
[FR  Doc.  88-26575  Filed  ll-16-«8:  8:45  am] 
BILLING  CODE  4810-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  .November  10.  1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224.  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0949. 

Form  Number:  2587. 

Type  of  Review:  Extension. 

Title:  Application  for  Special 
Enrollment  Examination. 

Description:  This  information  relates 
to  the  determination  of  the  eligibility  of 
individuals  seeking  enrollment  status  to 
practice  before  the  Internal  Revenue 
Service. 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
8.000. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 


Frequency  of  Response:  One  time 
filing. 

Estimated  Total  Reporting  Burden: 
800  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service.  Room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 
[FR  Doc.  88-26576  Filed  11-16-88:  8:45  am) 
BILLING  CODE  4810-2S-M 


Office  of  the  Secretary 

[Suppiement  to  Department  Circular- 
Public  Debt  Series— No.  29-88) 

Treasury  Notes,  Series  D-1998 

Washington,  November  10.  1938. 

The  Secretary  announced  on 
November  9,  1988,  that  the  interest  rate 
on  the  notes  designated  Series  D-1998, 
described  in  Department  Circular — 
Public  Debt  Series — No.  29-88  dated 
November  3, 1988,  will  be  8%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8V8  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  88-26592  Filed  11-16-88;  8:45  am] 

BILLING  CODE  M10-40-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  28-88] 

Treasury  Notes,  Series  U-1991 

Washington.  November  9. 1988. 

The  Secretary  announced  on 
November  8, 1988,  that  the  interest  rate 
on  the  notes  designated  Series  U-1991, 
described  in  Department  Circular — 
Public  Debt  Series— No.  28-88  dated 
November  3. 1988,  will  be  8V2  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8V2  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  88-26593  Filed  11-16-88;  8:45  am] 
BILLING  CODE  4(10-40-M 


Sunshine  Act  Meetings 


UMI 


This  section   of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistied 
under  the  "Government  in  ttie  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Board  Meeting 

TIME  AND  date:  4:00  p.m.— Tuesday. 

November  22, 1988  (Rescheduled). 


place:  Neighborhood  Reinvestment 
Corporation,  1325  G  Street.  NW.-Suite 
800,  Washington,  DC  20005. 
status:  Open. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bonnie  Nance  Frazier. 
Director  of  Communications.  37&-3224. 

agenda: 

1.  Approval  of  Minutes,  August  4.  1988. 

2.  Executive  Director's  Activity  Report. 
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3.  Treasurer's  Report. 

4.  Appointment  of  Assistant  Secretary,         /" 

5.  Establishment  of  CY  1989  Board  Meeting 

Dates. 
Carol  I.  McCabe, 
Secretary. 

[FR  Doc.  88-26650  Filed  11-15-88;  10:49  am] 
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This  section   of  the   FEDERAL   REGISTER 
contains  editorial   corrections  of  previously 
published   Presidential,   Rule,   Proposed 
Rule,   and   Notjce  documents   and  volumes 
of   the  Code  of   Federal   Regulations 
These   corrections   are   prepared   by  the 
Office  of   the   Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents   and  appear  in  the  appropriate 
document   categories  elsewhere  in   the 
issue. 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Parts  516  and  530 

Employment  of  Homeowners  in 
Certain  Industries;  Records  To  Be 
Kept  by  Employers 

Correction 

In  rule  document  88-26041  beginning 
on  page  45706  in  the  issue  of  Thursday, 
November  10, 1988,  make  the  following 
corrections: 

1.  On  page  45707,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  sixth  line,  remove  "the". 


2.  On  page  45708,  in  the  first  column, 
in  the  21st  line,  "certificate"  should  read 
"certification". 

3.  On  page  45709,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
eighth  line,  "assurance"  should  read 
"assurances". 

4.  On  page  45711,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
14th  line,  "administrator"  should  read 
"Administrator". 

5.  On  the  same  page,  in  the  second 
column,  in  the  first  line,  "suites"  should 
read  "suits". 

^    6.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  22nd  line,  "admini.strafor"  should 
read  "Administrator". 

7.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  first  line, 
"administrator's"  should  read 
"Administrator's", 

8.  On  page  45713,  in  the  second 
column,  in  the  16th  line  from  the  bottom 
of  the  column,  "difference"  was 
misspelled. 

9.  On  page  45714,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
3rd  line,  "employers"  should  read 
"employees";  and  in  the  13th  line,  insert 
"the"  after  "least". 


10.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  second  line,  "proposed"  should 
read  "proposal". 

11.  On  the  same  page,  in  the  same 
column,  in  fourth  complete  paragraph,  in 
the  fourth  line,  "homeworker"  should 
read  "homeworkers";  and  in  the  10th 
line  "homeworkers"  should  read 
"homeworker". 

12.  On  page  45718,  in  the  first  column, 
in  the  sixth  line,  "provided"  should  read 
"provide". 

13.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  15th  line,  remove  "foot". 

14.  On  page  45721,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
eighth  line,  "certificate"  should  read 
"certificates". 

15.  On  the  same  page,  in  the  second 
column,  in  the  fourth  line, 
"homeworker"  should  read 
"homeworkers". 

PART  516— [AMENDED] 

16.  On  page  45726,  in  the  second 
column,  in  the  authority  citation  for  Part 
516,  after  "211"  add  ".  Section". 

BIUING  COOE  1505-01-0 


Thursday 
November  17,  1988 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Administration 


48  CFR  Parts  2401  et  al. 
Acquisition  Regulation;  Solicitation 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

48  CFR  Parts  2401,  2402.  2406,  2409, 
2412,  2413,  2414,  2415,  2416,  2417, 
2419,  2422,  2424,  2426,  2427.  2432, 
2434,  2437,  2442,  2446.  2451,  2452.  and 
2453 

[Docltet  No.  R-88-1351;  FR2131  ] 

Acquisition  Regulation;  Solicitation 
Provisions.  Contract  Clauses,  Forms, 
and  Other  Miscellaneous  Amendments 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Final  rule  and  provisional  rule 
with  request  for  comments. 

summary:  This  final  rule  adopts, 
without  substantive  change,  the 
proposed  HUDAR  rule  of  December  8. 
1987,  that  supplemented  the  Federal 
Acquisition  Regulation  (FAR)  by  adding 
solicitation  provisions,  contract  clauses, 
and  HUD  forms  to  the  HUDAR.  In 
addition,  the  final  rule  amends  the 
proposed  rule  by  removing  some  clauses 
due  to  subsequent  issuance  of  FAR 
coverage;  reorganizing  the  existing  text 
in  different  sections;  and  in  making 
minor  technical  corrections.  Comment  is 
being  requested  on  seven  provisional 
clauses  which  are  being  considered  for 
Governmentwide  application  by  the 
FAR  councils. 

dates:  Effective  Date:  Under  section 
7(o)(3)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(o)(3)),  this  final  rule  and 
provisional  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  final 
rule  and  provisional  rules  publication. 
HUD  will  publish  a  notice  of  the 
effective  date  of  this  final  rule  and 
provisional  rule  following  expiration  of 
the  30-session-day  waiting  period. 
Whether  or  not  the  statutory  waiting 
period  has  expired,  this  final  rule  and 
provisional  rule  will  not  become 
effective  until  HUD's  separate  notice  is 
published  announcing  a  specific 
effective  date. 

The  following  sections  are 
provisional:  2409.508,  2416.504,  2437.110, 
2452.209-71,  2452.209-72,  2452.216-75, 
2452.237-71,  2452.237-72,  2452.237-74 
and  2452.237-75. 

Comments:  Comments  must  be 
submitted  on  or  before  January  17, 1989. 
ADDRESS:  Send  comments  to  FAR 
Secretariat,  Ms.  Margaret  Willis.  Room 
4041.  OS  Building.  Washington,  DC. 
20405,  (202)  523-^755. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gladys  Gines,  Deputy  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  Room  5260, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  S.W., 
Washington,  DC,  telephone  (202)  755- 
5294.  (This  is  not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  uniform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  Regulation  (FAR), 
was  promulgated  on  September  19. 1983 
(48  CFR  42102).  The  FAR  was  codified  in 
Title  48,  Chapter  1  of  the  Code  of 
Federal  Regulations.  HUD  promulgated 
its  regulation  to  implement  the  FAR  on 
March  1, 1984  (49  FR  7696).  The  HUD 
Acquisition  Regulation  (HUDAR)  was 
revised  in  an  interim  rule  published  in 
the  Federal  Register  of  November  8, 1985 
(50  FR  46572)  to  implement  the 
Competition  in  Contracting  Act  of  1984. 

IL  Proposed  Rule  for  the  Addition  of 
Parts  2452  and  2453 

The  proposed  HUDAR  rule  of 
December  8, 1987,  supplemented  the 
FAR  by  adding  solicitation  provisions, 
contract  clauses,  and  HUD  forms  to  the 
HUDAR.  In  addition,  the  proposed  rule 
implemented  the  Prompt  Payment  Act 
(31  U.S.C.  3901-3906)  and  OMB  Circular 
A-109,  "Major  Systems  Acquisition." 
Because  of  the  impact  of  the  rule  on  the 
public,  the  Department  published  these 
HUDAR  changes  as  proposed 
rulemaking  and  provided  for  a  public 
comment  period  of  60  days.  No  public 
comments  were  received.  However, 
HUD  has  determined  that  several 
revisions  to  the  proposed  rule  are 
necessary  in  light  of  recent  changes  to 
the  FAR  and  to  reflect  the  Department's 
current  procurement  procedures. 

in.  Revisions  to  the  Proposed  Rule 

A.  Ratification  of  Unauthorized 
Commitments 

Federal  Acquisition  Circular  (FAC) 
84-33  (53  FR  3688),  dated  February  8, 
1988,  amended  the  FAR  by  adding 
section  1.602-3.  Ratification  of 
Unauthorized  Commitments.  HUDAR 
2401.602-70  is  therefore  removed  and  a 
new  2401.602-3  is  added  to  provide 
necessary  internal  procedures.  In 
addition,  a  paragraph  (c)(5)  is  added  to 
establish  that  the  Contracting  Officer  or 
Head  of  the  Contracting  Activity 
authorized  payments  and,  at  their 
discretion,  may  seek  legal  concurrence 
when  there  is  a  concern  regarding  the 
propriety  of  the  funding  source. 


appropriateness  of  the  expense,  or  a 
legal  issue  is  involved. 

B.  Prompt  Payment  Act 

FAC  84-33  also  implemented  the 
Prompt  Payment  Act  (31  U.S.C.  3901- 
3906)  and  OMB  Circular  A-125.  "Prompt 
Payment."  Proposed  HUDAR  coverage 
at  2432.900-2432.903  is  therefore 
removed.  HUDAR  clauses  at  2432.232- 
70.  "Payment  (Fixed-Price)."  and 
2432.232-71,  "Payment  (Cost- 
Reimbursement),"  have  been  revised 
and  renamed  "Payment  Schedule  and 
Invoice  Submission  (Fixed-Price)"  and 
"Voucher  Submission  (Cost- 
Reimbursement),"  respectively.  All 
dupUcative  language  as  reflected  in  FAR 
52.232-25  has  been  removed.  The 
clauses  as  now  written  merely  contain 
instructions  on  where  invoices/vouchers 
are  to  be  submitted.  HUDAR  2452.232- 
72,  "Method  of  Payment,"  has  been 
removed  in  its  entirety  in  light  of  the 
FAR  coverage. 

C.  Addition  and  Modification  of  Clauses 

A  prescription  at  2422.1408(c)  and  the 
related  clause  at  2452.222-70, 
"Accessibility  of  Meetings,  Conferences, 
and  Seminars  to  Persons  with 
Disabilities."  are  added  to  require  that 
contractors  ensure  that  any  meetings, 
conferences,  and  seminars  conducted 
under  the  contract  are  accessible  to 
disabled  persons,  per  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 

HUDAR  2452.237-75,  "Clearance  of 
Personnel,"  has  been  amended  to  add 
the  requirement  that  contractor  staff 
working  on-site  must  have  temporary 
identification/building  passes.  This 
reflects  current  Departmental  procedure. 

rV.  Other  HUDAR  Revisions 

The  Office  of  Housing  reorganized  in 
1986.  All  references  to  Chief, 
Reconditioning  and  Contracting  Branch, 
Office  of  Multifamily  Housing 
Management,  are  therefore  revised  to 
Chief,  Management  Branch,  Office  of 
Multifamily  Housing  Management,  to 
reflect  the  reorganization. 

The  definition  of  "Head  of  Contracting 
Activity"  at  2402.101  has  been  revised  to 
add  the  Regional  Director,  Office  of 
Housing,  for  decentralized  procurement 
for  acquired  properties  in  co-located 
Regional/Field  Offices. 

HUDAR  2419.503  pertaining  to  small 
business  class  set-asides  for 
construction  has  been  revised  to  state 
that  this  set-aside  only  pertains  to 
contracts  awarded  under  the  Acquired 
Property  Program.  When  the  HUDAR 
was  first  published,  only  the  Acquired 
Property  Program  awarded  construction 
contracts.  However,  since  that  time, 


HUD  has  engaged  in  other  construction 
contracts  pertaining  to  HUD's 
management  and  operation  of  its 
Headquarters  building.  Therefore,  the 
clarification  is  required  to  reflect  the 
original  intent. 

Part  2470,  "Special  Programs  Affedting 
Acquisition."  has  been  changed  to  Part 
2426.  "Other  Socioeconomic  Programs." 
This  change  was  required  to  implement 
FAC  84-32  (53  FR  660),  dated  January  11, 
1988.  which  created  FAR  Part  26.  The 
text,  however,  has  not  been  revised. 

The  prescripUon  at  2427.305-2  for  use 
of  the  Form  HUD  770.  "Report  of 
Inventions  and  Subcontracts,"  has  been 
modified  to  state  that  the  Contracting 
Officer  need  only  send  the  form  if  the 
work  conducted  under  the  contract  was 
such  that  patents  or  inventions  may 
have  been  developed. 

HUDAR  2432.410  has  been  removed. 
This  passage  stated  that  the 
Determination  and  Findings  required  by 
FAR  32.402(c)(l)(iii)  regarding  advance 
payments  could  be  issued  by  the  Head 
of  the  Contracting  Activity  (HCA)  only  if 
a  specific  delegation  of  authority  has 
been  issued.  However,  proposed 
2432.402  states  that  the  Director  of  the 
Office  of  Procurement  and  Contracts 
(OPC)  makes  these  determinations. 
Upon  reviewing  delegations  of  authority, 
it  was  discovered  that  the  Director, 
OPC,  is  the  only  HCA  with  the  specific 
delegated  authority.  Therefore.  2432.410 
is  uimecessary  and  is  hereby  removed. 
HUDAR  2434.001.  which  establishes 
the  Department's  threshold  for  a  "major 
system"  to  $15,000,000.  has  been  revised 
to  state  that  the  Senior  Procurement 
Executive  may  waive  the  requirements 
of  OMB  Circular  A-109  if  an  acquisition 
exceeds  the  dollar  threshold  but  does 
not  otherwise  meet  the  definition  of  a 
major  system.  In  addition,  a  section 
2434.003  has  been  added  to  designate 
the  Senior  Procurement  Executive  as  the 
individual  responsible  for 
implementation  of  A-109.  This 
designation  is  consistent  witli  internal 
Departmental  directives. 

V.  Provisional  Portion  of  Regulation 

The  following  clauses /provisions 
have  been  submitted  to  the  FAR 
Councils  for  consideration  for  FAR 
coverage: 


aau»oy  Provision 

HUOctte 

TArhninal  Dirdction               

2452.237-74 

Clearance  of  Porsonnet 

2452.237-75 

Qause/Proviaon 


Organizational    Conflict    o«    Interest 

Certification 

Organizational    Conflict   o*    Interest 

Clause 

Unpriced  Task  Orders 

Reproduction  of  Reports 

Coordination     of     DaU     Collection 

Activities 


HUD  cite 


2452.209-71 

2452.209-72 
2452.216-75 
2452.237-71 

2452.237-72 


These  provisions/clauses  are 
therefore  designated  as  "provisional". 
Should  the  FAR  Councils  adopt  a  rule 
based  on  these  provisions/clauses,  HUD 
will  rescind  the  provisional  rule  in  favor 
of  the  FAR  coverage, 

VI.  Miscellaneous 

This  rule  would  not  constitute  a 
"major  rule"  as  the  term  is  defined  in 
section  1(b)  of  Executive  Order  12291. 
This  rule  does  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
revisions  in  this  rule  would  involve 
modifications  of  various  Departmental 
procedures  for  HUD  procurement 
activities.  These  modifications  primarily 
involve  the  codification  of  procedures 
involving  certain  soUcitation  provisions, 
contract  clauses,  and  forms  that  have 
been  implemented  by  HUD  for  many 
years. 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Undersigned  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  merely  codifies  current 
Departmental  procedures. 

The  information  collection  burdens 
associated  with  these  procurement 
procedures  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  OMB  control  numbers  2502- 
0278,  2535-0306,  2535-0085.  and  2535- 
0091. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332).  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk.  Room  10276.  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 


This  rule  is  listed  as  item  1050  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24. 
1988  (53  FR  41974.  42008)  under 
Executive  Order  12291  and  the 
RegiJatory  Flexibility  Act. 

List  of  Subjects  in  48  CFR  Parts  2401, 
2402,  2406,  2409.  2412.  2413,  2414,  2415, 
2416, 2417,  2419.  2422.  2424,  2426.  2427, 
2432.  2434,  2437,  2442,  2446,  2451,  2452, 
and  2453 

Government  procurement. 

Accordingly.  Tide  48,  Chapter  24  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

SUBCHAPTER  A— GENERAL 

PART  2401— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

1.  The  authority  citation  for  Part  2401 
is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Ser\ice8  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2401.403    (Anwndedl 

2.  Section  2401.403  is  corrected  by 
revising  the  parenthetical  statement 
"(see  2401.601-1)"  to  read  "(see 
2401.601-70)." 

3.  The  Table  of  Contents  for  Subpart 
2401.6  is  revised  to  read  as  follows: 

Subpart  2401.6— Ccntracttng  Authority  and 
Responsitiiliti*s 

Sec. 

2401.601  General. 

2401.601-70    Senior  Procurement  Executive. 
2401.601-71     Office  of  Procurement  and 

Contracts. 
2401.601-72    Acquired  Property  Program  of 

the  Office  of  Housing. 
2401.601-73    Government  National  Mortgage 

Association  (GNMA). 
2401  601-74    Regional  Offices. 

2401.602  Contracting  Officers. 
2401.602-3    Ratification  of  unauthorized 

commitments. 

2401.603  Selection,  appointment  and 
termination  of  appointment. 

2401.603-2    Selection. 
2401.603-3    Appointment. 

2401.602-70    [Removed] 

4.  HUDAR  2401.602-70  is  removed. 

5.  A  new  HUDAR  2401.602-3  is  added, 
to  read  as  follows: 

2401.602-3    Ratification  of  unauttKKt2ed 
commitment*. 

(b)(4)  A  request  for  ratification  shall 
be  sent  to  the  Contracting  Officer 
through  the  Head  of  the  Contracting 
Activity  (HCA).  The  request  will  include 
an  explanation  as  to  the  need  for  the 
service,  the  reason  why  normal 
procurement  procedures  were  not 
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followed,  to  what  extent  price 
competition  was  received  or  the  price 
otherwise  justified,  and.  corrective 
management  actions  to  avoid 
ratifications  in  the  future,  if  the 
justification  is  adequate,  the  ratification 
will  be  signed  by  the  Contracting  Officer 
and  approved  by  the  HCA.  When 
circumstances  warrant,  the  HCA  may 
establish  more  stringent  ratification 
procedures. 

(c](5]  If  the  amount  involved  is  less 
than  $1,000.  the  Contracting  Officer  shall 
recommend  payment.  If  the  amount 
involved  exceeds  $1,000,  the  HCA  shall 
recommend  payment.  In  either  case, 
legal  concurrence  may  be  requested  if 
there  is  concern  regarding  the  propriety 
of  the  funding  source,  appropriateness  of 
the  expense,  or  when  a  legal  issue  is 
involved. 

PART  2402— DEFINITIONS  OF  WORDS 
AND  TERMS 

6.  In  section  2402.101  the  definition  of 
"Head  of  Contracting  Activity"  is 
revised  to  read  as  follows: 

2402.101    Definitions. 

***** 

"Head  of  Contracting  Activity"  is 
defined  in  accordance  with  the  FAR. 
The  following  HUD  officials  are 
designated  HCAs: 

(1)  Director,  Office  of  Procurement 
and  Contracts,  for  HUD  Headquarters 
procurement  and  the  Consolidated 
Supply  Program; 

(2)  The  Regional  Directors,  Offices  of 
Administration  for  Regional  Office 
procurements; 

(3)  The  Chief,  Management  Branch, 
Office  of  Multifamily  Housing 
Management,  for  Headquarters  acquired 
properties  operations; 

(4)  The  Regional  Director,  Office  of 
Housing,  for  decentralized  procurement 
for  acquired  properties  in  co-located 
Regional/Field  Offices; 

(5)  The  Managers,  HUD  Field  Offices, 
for  decentralized  procurement  in  Field 
Offices  for  acquired  properties;  and 

(6)  The  President,  Government 
National  Mortgage  Association 
(GNMA),  for  procurements  related  to 
GNMA's  programmatic  functions. 


SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  2406— COMPETITION 
REQUIREMENTS 

7.  The  authority  citation  for  Part  2406 
continues  to  read  as  follows: 

Authority:  Competition  in  Contracting  Act 
of  1984  (41  U.S.C.  253);  sec.  205(c)  of  the 
Federal  Property  and  Administrative  Services 


Act  of  1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)) 

2406.304-70    (Amended] 

8.  The  phrase  "Chief,  Reconditioning 
and  Contracting  Branch  "  in  HUDAR 
2406.304-70(a)(l)  is  corrected  to  read 

"Chief.  Management  Branch. " 

PART  2409— CONTRACTOR 
QUALIFICATIONS 

9.  The  authority  citation  for  Part  2409 
is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

10.  The  table  of  contents  is  amended 
by  adding  sections  2409.508.  2409.508-1 
and  2409.508-2  to  read  as  follows: 

Subpart  2409.5— Organizational  Conflicts  of 
Interest 

Sec. 

***** 

2409.508  Solicitation  provisions  and  contract 

clause. 
2409.508-1  Solicitation  provisions. 
2409.508-2  Contract  clause. 

Subpart  2409.5— Organizational 
Conflicts  of  Interest 

11.  Section  2409.504  is  amended  by 
revising  paragraph  (a){5j,  removing 
paragraph  (b),  redesignating  paragraph 
(c)  as  (b)  and  revising  the  first  sentence 
of  newly  redesignated  paragraph  (b)(1), 
redesignating  paragraphs  (d)  and  (e)  as 
(c)  and  (d)  and  revising  newly 
redesignated  paragraph  (d)  to  read  as 
follows: 

2409.504    Contracting  Officer 
responsibilities. 

***** 

(a)  *  *  * 

(5)  Refusal  to  provide  the  disclosure 
or  representation  and  any  additional 
information  as  required,  or  the  willful 
nondisclosure  or  misrepresentation  of 
any  relevant  interest  shall  disqualify  the 
offeror  or  contractor  for  award  or 
provide  the  rationale  for  post-award 
default  action  if  the  exercise  of  due 
diligence  would  have  disclosed  an 
apparent  conflict.  This  provision  applies 
equally  to  post-award  disclosure 
requirements  contained  in  the  clause 
required  by  HUDAR  2409.508-2. 

(b)  •  *  ♦ 

(1)  The  disclosure  or  certification 
required  by  HUDAR  2409.50fr-l  and 
2409.508-2  is  designed  to  alert  the 
Contracting  Officer  to  situations  or 
relationships  which  may  constitute 
either  present  or  anticipated 


organizational  conflicts  of  interest  with 
respect  to  a  particular  offeror  or 
contractor. 
***** 

(d)  Action  in  Lieu  of  Termination.  If 
the  Contracting  Officer  determines  that 
it  would  not  be  in  the  best  interest  of  the 
Government  to  terminate  a  contract  as 
provided  in  the  clause  cited  at  HUDAR 
2409.508-2,  the  Contracting  Officer  shall 
take  every  reasonable  action  to 
eliminate,  or  otherwise  neutralize  the 
organizational  conflict  of  interest. 

12.  Sections  2409.508,  2409.508-1,  and 
2409.508-2  are  added  to  read  as  follows: 

2409.508    Solicitation  provisions  and 
contract  clause. 

2409.508-1    Solicitation  provisions. 

The  Contracting  Officer  shall  insert 
the  provisions  at  2452.209-70, 
Organizational  Conflicts  of  Interest 
Notification,  and  2452.209-71. 
Organizational  Conflicts  of  Interest 
Certification,  in  all  solicitations  over  the 
small  purchase  limitation. 

2409.508-2    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.209-72, 
Organizational  Conflicts  of  Interest,  in 
all  contracts. 

13.  Part  2412  is  added  to  read  as 
follows; 

PART  2412— CONTRACT  DELIVERY 
OR  PERFORMANCE 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2412.1— Delivery  or 
Performance  Schedules 

24 1 2. 1 04    Contract  clause. 

(a)  The  Contracting  Officer  may  insert 
the  clause  at  2452.212-70,  Contract 
Period,  in  all  term  form  cost- 
reimbiu-sement  and  fixed-price  service 
solicitations  and  contracts. 

SUBCHAPTER  C-CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  2413— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

14.  The  authority  citation  for  Part  2413 
is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


15.  The  table  of  contents  for  Part  2413 
is  amended  by  adding  Subparts  2413.1 
and  2413.5  to  read  as  follows: 

Subpart  2413.1— General 

2413.107  SoIiciUtion  and  evaluation  of 
quota  tioas. 

Subpart  24133— Pivctiase  Orders 

2413.S06  Purchase  order  and  related  forms. 
2413.S05-2  Agency  order  fonns  in  lieu  of 
Optional  Formt  347  and  34& 

16.  Subpart  2413.1,  consisting  of 
section  2413.107,  is  added  to  read  as 
follows: 

Subpart  2413.1— General 

2413.107    Solicitation  and  evaluation  of 
quotations. 

(a)(4)  Contracting  Officers  may  use 
HUD  Form  24007.  Purchase/Delivery 
Order  Data  File,  to  record  all  relevant 
data  pertaining  to  a  small  purchase, 
including  recording  written  and  oral 
quotations  received  and  documenting 
orders  against  GSA  contracts. 

17.  Subpart  2413.5.  consisting  of 
sections  2413.505  and  2413.505-2.  is 
added  to  read  as  follows: 

Subpart  2413.5— Purchase  Orders 
2413.505    Purcftase  order  and  rstoted 


2413.505-2    Agency  order  forms  In  lieu  of 
Optional  Fonns  347  and  348. 

(a)  Contracting  Officers  may  use  the 
HUD  Form  24001.  Order  for  Supplies  or 
Services,  in  lieu  of  Optional  Form  347 
for  individual  purchases  not  exceeding 
the  small  purchase  limit. 

(b)  For  small  purchases  under  the 
Acquired  Property  Program.  Contracting 
Officers  shall  use  HUD  Form  2542. 
Purchase  Order  and  Payment 
Authorization.  This  form  shall  not  be 
used  for  construction  purchases 
expected  to  exceed  $2,000.  It  shall  not  be 
used  for  purchases  above  the  small 
purchase  limit. 

PART  241 4— SEALED  BIDOINQ 

18.  The  authority  citation  for  Part  2414 
continues  to  read  as  follows: 

Authority:  Competition  in  Contracting  Act 
of  1984  (41  U.S.C.  253);  sec.  205(c)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2414.406-S    [Amendadl 

19.  In  HUDAR  2414.40ft-3(e}(3).  the 
phrase  "Chief.  Reconditioning  and 
Contracting  Branch  "  is  corrected  to  read 
"Chief,  Management  Branch. " 


PART  2415-CONTRACnNQ  BY 
NEGOTIATION 

20.  The  authority  citation  for  Part  2415 
continues  to  read  as  follows: 

Authority:  Competition  in  Contractiiig  Act 
of  1984  (41  U.S.C.  253):  sec.  205(c)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

21.  Section  2415.407  is  added  to  read 
as  follows: 

2415.407    Solicitation  provisions. 

(a)  The  Contracting  Officer  shall 
insert  the  provision  at  2452.215-70. 
Proposal  Content  and  Outline,  in  all 
negotiated  solicitations  over  the  small 
purchase  hmitation. 

(b)  The  Contracting  Officer  shall 
insert  the  provisions  at  2452.215-71, 
DUNS  Contractor  Establishment 
Number,  in  all  solicitations  that  exceed 
the  small  purchase  limitation. 

22.  Sections  2415.411  and  2415.411-70 
are  added  to  read  as  follows: 

24 1 5.4 1 1    Receipt  of  pro|>osals  and 
quotations. 

2415.41 1-70    Recording  of  proposals. 

HUD  Form  4056,  Abstract  of 
Proposals,  may  be  used  to  record  the 
names  and  addresses  of  offerors  whose 
proposals  are  received  before  the  stated 
deadline.  The  offerors  total  price, 
including  any  estimated  cost  and  fixed 
fee  are  to  be  recorded  after  the  deadline 
at  the  time  the  proposals  are  opened. 

PART  2416— TYPES  OF  CONTRACTS 

23.  The  authority  citation  for  Part  2416 
continues  to  read  as  follows: 

Authority:  Sea  20S(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urtjan 
Development  Act  (42  U.S.C.  3535(d)). 

24.  Section  2416.405  is  revised  to  read 
as  follows: 

2416.405    Contract  ctausos. 

(e)(1)  The  Contracting  Officer  shall 
insert  the  clauses  at  2452.216-70, 
Estimated  Cost.  Base  Fee.  and  Award 
Fee;  2452.216-71,  Payment  of  Base  and 
Award  Fee;  2452.216-72.  Determination 
of  Award  Fee  Earned;  2452.216-73. 
Performance  Evaluation  Plan;  and 
2452.216-74.  Distribution  of  Award  Fee, 
in  all  award  fee  contracts.  The 
Contracting  Officer  may  modify  the 
clauses  to  meet  individual  situations 
and  any  clause  or  specific  requirement 
therein  may  be  deleted  when  it  is  not 
applicable  to  a  given  contract. 

25.  Section  2416.504  is  added  to  read 
as  follows: 


2418.504    IndeflnWe^uantlty  conbacts. 

(e)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.210-75. 
Ui^>riced  Task  Orders,  in  all  indefinite- 
quantity  contracts. 

28.  Part  2417  is  added  to  read  as 
follows: 

PART  2417— SPECIAL  CONTRACTING 
METHODS 

Authority:  Economy  Act  (31  U.S.C.  1535); 
sec  205(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  486(c]);  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Subpart  24 17.S— Interagency 
Acquisitions  Under  the  Economy  Act 

2417.504    Ordering  procedures. 

(b)  The  Contracting  Officer  shall  use 
HUD  Form  730.  Award/Modification  of 
Interagency  Agreement,  when  placing  or 
modifying  an  order  for  supplies  or 
services  6t>m  another  Government 
agency. 

SUBCHAPTER  C>-SOCIOECONOMIC 
PROGRAMS 

PART  241»-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

27.  The  authority  citation  for  Part  2419 
continues  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
F'roperty  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c))  sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

28.  The  heading  and  first  sentence  in 
HUDAR  2419.503(a)  are  revised  to  read 
as  follows: 

2419.503    [Amended] 

(a)  Class  set-aside  for  construction 
under  the  Acquired  Property  Program.  A 
class  set-aside  is  hereby  made  for  each 
proposed  procurement  for  construction 
under  the  Acquired  Property  Program 
with  an  estimated  cost  of  less  than 
$1,000,000. 
***** 

29.  A  new  Part  2422  is  added  as 
follows: 

PART  2422— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Authority:  Sec  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 
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Subpart  2422.14— Empioyment  of  the 
Handicapped 

2422. 1 408    Contract  claus*. 

(c)  The  Contracting  Officer  shall  insert 
the  clause  at  2452.222-70,  Accessibility 
of  Meetings,  Conferences,  and  Seminars 
to  Persons  with  Disabilities,  in  all 
solicitations  and  contracts. 

PART  2424— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

30.  The  authority  citation  for  Part  2424 
is  revised  to  read  as  follows: 

Authority:  Freedom  of  Information  Act  (5 
U.S.C.  552):  Privacy  Act  of  1974  (5  U.S.C 
552a);  Sec.  205(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  4a6(c)):  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  35J5(d)). 

31.  Section  2424.202-70  is  added  to 
read  as  follows: 

2424.202-70    Solicitation  provision. 

The  Contracting  Officer  shall  insert 
the  provisions  at  2452.224-70,  Freedom 
of  Information  Act  Notification,  in  all 
negotiated  solicitations  exceeding  the 
small  purchase  limitation. 

32.  A  new  Part  2426  is  added  to  read 
as  follows: 

PART  2426— OTHER  SOCIOECONOMIC 
PROGRAMS 

Subpart  2426.1— Minority  Business 
Enterprises 

2426.101  Policy. 

2426.102  Responsibility. 

2426.103  Solicitation  provision. 

Subpart  2426.2— Historically  Black 
Colleagues  and  Universities 

2426.201  Policy. 

Subpart  2426.1— Minority  Business 
Enterprises 

2426.101    Policy. 

It  is  the  policy  of  the  Department  to 
foster  and  promote  Minority  Business 
Enterprise  (MBE)  participation  in  its 
procurement  program,  to  the  extent 
permitted  by  law  and  consistent  with  its 
primary  mission.  A  "minority  business 
enterprise"  is  a  business  which  is  at 
least  51  percent  owned  by  one  or  more 
minority  group  members;  or,  in  case  of  a 
publicly-owned  business,  one  in  which 
at  least  51  percent  of  its  voting  stock  is 
owned  by  one  or  more  minority  group 
members,  and  whose  management  and 
daily  business  operations  are  controlled 
by  one  or  more  such  individuals.  For  this 
purpose,  minority  group  members  are 
Black  Americans.  Hispanic  Americans, 
Native  Americans,  Asian  Pacific 


Americans  and  Asian  Indian  Americans, 
and  Hasidic  Jewish  Americans. 

2426.102  Responsibility. 

The  Director  of  the  Office  of  Small 
and  Disadvantaged  Business  Utilization 
(OSDBU)  develops  Departmental  MBE 
plans  and  policies  in  accordance  with 
Executive  Orders  11625  and  12432  and 
by  directive  from  the  Secretary.  He  or 
she  provides  advice  and  guidance  to  the 
Secretary  and  Primary  Organization 
Heads  on  MBE  functions,  reviews  and 
makes  recommendations  to  the 
Secretary  on  MBE  annual  plans  and 
goals,  monitors  and  evaluates  the 
Department's  MBE  program,  and  reports 
on  MBE  program  performance  to  the 
Department  of  Commerce. 

2426.103  Solicitation  provision. 

All  contracting  activities  shall  request 
all  interested  contractors,  biJders,  or 
offerors  (including  those  responding  to 
requests  for  quotations)  to  complete  the 
certification  at  2452.226-70.  Certification 
of  Status  as  a  Minority  Business 
Enterprise.  Completion  of  this 
certification  is  voluntary  and  is  not  a 
condition  of  eligibility  for  contract 
award. 

Subpart  2426.2— Historically  Black 
Colleges  and  Universities 

2426.201     Policy. 

Executive  Order  12320,  September  15, 
1981  ((46  PR  46107),  3  CFR  1981  Comp.. 
P.176),  directed  the  Department  to 
establish  annual  plans  to  increase  the 
ability  of  Historically  Black  Colleges 
and  Universities  to  participate  in 
Federally  sponsored  programs  including 
contracts,  grants  and  cooperative 
agreements.  OSDBU  is  responsible  for 
developing  the  annual  plans  regarding 
the  participation  of  Historically  Black 
Colleges  and  Universities  in 
Departmental  programs.  OSDBU  is 
responsible  also  for  ensuring  that  the 
reporting  requirements  are  fulfilled. 

33.  Part  2427  is  added  to  read  as 
follows: 

PART  2427— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  2427.3— Patent  Rights  Under 
Government  Contracts 

Sec. 

2427.305     Administration  of  patent  rights 

clauses. 
2427.305-2    Follow-up  by  contractor. 
Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


Subpart  2427.3— Patent  Rights  Under 
Government  Contracts 

2427.30S    Administration  of  patent  rights 
clausss. 

2427.30S-2    Follow-up  by  contractor. 

(b)  Contractor  reports.  Contractors 
shall  complete  and  submit  to  the 
Contracting  Officer  HUD  Form  770. 
Report  of  Inventions  and  Subcontracts, 
upon  receipt  of  said  form.  The 
Contracting  Officer  shall  send  the  form 
to  those  contractors  whose  contract 
work  may  have  required  the 
development  of  inventions  upon 
physical  completion  of  the  contract. 

Subchapter  E— General  Contracting 
Requirements 

34-35.  Part  2432  is  revised  to  read  as 
follows: 

PART  2432— CONTRACT  FINANCING 
Subpart  2432.4— Advance  Payments 

Sec. 

2432.402  General. 

Subpart  2432.9— Prompt  Payment 

2432.908  Contract  clauses. 

Authority:  Prompt  Payment  Act  (31  US  C. 
3901-3906):  sec.  205(c)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949  (40 
U.S.C.  486(c)):  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Subpart  2432.4— Advance  Payments. 
2432.402    General. 

(e)(1)  The  Determination  and  Findings 
required  by  FAR  32.402(c)(l)(iii)  shall  be 
made  by  the  Director,  Office  of 
Procurement  and  Contracts. 

(2)  Each  advance  payment  situation 
shall  be  coordinated  with  the  Office  of 
Finance  and  Accounting  before 
authorization  may  be  given. 

Subparty  2432.9— Prompt  Payment 

2432.908    Contract  clauses. 

(a)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.232-70, 
Payment  Schedule  and  Invoice 
Submission  (Fixed-Price),  in  all  fixed- 
price  solicitations  and  contracts.  The 
clause  with  its  Alternate  I  shall  be  used 
for  solicitations  and  contracts  issued  by 
the  Regional  Contracting  Officers. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.232-71,  Voucher 
Submission  (Cost-Reimbursement),  in  all 
cost-reimbursement  solicitations  and 
contracts  when  vouchers  are  to  be  sent 
directly  to  the  paying  office.  The  clause 
with  its  Alternate  I  shall  be  used  for 
solicitations  and  contracts  issued  by  the 
Regional  Contracting  Officers. 


36.  Part  2434  is  added  to  read  as 
follows: 

PART  2434— MAJOR  SYSTEM 
ACQUISITIONS 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2434.001    Definition. 

(b)  The  Department's  dollar  threshold 
for  a  "major  system",  under  OMB 
Circular  A-109,  "Major  System 
Acquisitions",  is  $15,000,000.  The  Senior 
Procurement  Executive  may,  however, 
designate  any  acquisition  as  a  "major 
system  acquisition"  if  its  priority  to  the 
Department's  overall  mission  warrants 
such  emphasis  or  may  waive  the 
requirements  of  the  Circular  if  an 
acquisition  exceeds  $15,000,000,  but 
does  not  otherwise  meet  the  definition 
of  a  major  system. 

2434.003    Responsibilities. 

(a)  The  Senior  Procurement  Executive 
is  responsible  for  establishing  written 
procedures  for  implementation  of  A-109. 
Such  procedures  have  been  set  out  in 
internal  Departmental  directives. 

Subchapter  F— Special  Categories  of 
Contracting 

PART  2437— SERVICE  CONTRACTING 

37.  The  table  of  contents  is  amended 
by  adding  the  following  subpart: 

Subpart  2437.1— Service  Contracts- 
General 

Sec. 

2437.101     Definitions. 
2437.110    Solicitation  provisions  and 
contract  clauses. 

38.  The  authority  citation  for  Part  2437 
continues  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Service  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

39.  Subpart  2437.1,  consisting  of 
sections  2437.101  and  2437.110,  is  added 
to  read  as  follows: 

Subpart  2437.1— Service  Contracts- 
General 

2437.101    Definitions. 

"Government  Technical 
Representative"  (GTR)  means  that 
individual  responsible  for  the  technical 
direction,  oversight,  and  evaluation  of 
the  Contractor's  performance. 


2437. 1 1 0    Solicitation  provisions  and 
contract  clauses. 

(a)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-70,  Key 
Personnel,  in  solicitations  and  contracts 
when  it  is  necessary  for  contract 
performance  to  identify  Contractor  Key 
personnel. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-71. 
Reproduction  of  Reports,  in  solicitations 
and  contracts  where  the  Contractor  is 
required  to  produce,  as  an  end  product, 
publications  or  other  written  materials. 

(c)  The  Contracting  Officer  shall  insert 
the  clause  at  2452.237-72,  Coordination 
of  Data  Collection  Activities,  in 
solicitations  and  contracts  where  the 
Contractor  is  required  to  collect 
information  from  ten  or  more  public 
respondents. 

(d)  The  Confracting  Officer  shall 
insert  the  clause  at  2452.237-73,  Conduct 
of  Work,  in  all  service  contracts. 

(e)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-74, 
Technical  Direction,  in  all  cost- 
reimbursement  solicitations  and 
contracts  for  services. 

(f)  The  Contracting  Officer  shall  insert 
the  clause  at  2452.237-75,  Clearance  of 
Personnel,  in  all  solicitations  and 
contracts  where  Confractor  personnel 
will  be  working  on-site  in  any  HUD 
office.  Contractors  shall  be  required  to 
complete  Forms  FD-258,  "Fingerprinting 
Charts"  and  GSA-176,  "Statement  of 
Personal  History." 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 


PART  2442— CONTRACT 
ADMINISTRATION 

40.  Part  2442  is  added  to  read  as 
follows: 
Subpart  2442.7— Indirect  Cost  Rates 

Sec. 

2442.705    Final  indirect  cost  rates. 

2442.705-70    Contract  clause. 

Subpart  2442.11— Production  Surveillance 
and  Reporting 

2442.1106  Reporting  requirements. 

2442.1107  Contract  clause. 
Authority:  Sec.  205(c)  of  the  Federal 

Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2442.7— Indirect  Cost  Rates 
2442.705    Final  Indirect  cost  rates. 

2442.705-70    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.242-70,  Indirect  Costs, 
in  cost-reimbursement  type  solicitations 
and  contracts  when  it  is  determined  that 
the  Contractor  will  be  compensated  for 


negotiated  or  provisional  indirect  cost 
rates  pending  establishment  of  final 
indirect  cost  rates. 

Subpart  2442.11— Production 
Surveillance  and  Reporting 

2442.1106    Reporting  requirements. 

(a)  All  contracts  for  professional  or 
technical  services  exceeding  $100,000.00 
shall  use  HUD  Form  441.1,  "Project 
Management  System  Baseline  Plan,"  to 
outline  how  the  Contractor  proposes  to 
carry  out  the  contract  work  and  HUD 
Form  661.1,  "Project  Management 
System  Progress  Report,"  to  monitor 
quantitative  progress  against  the 
baseline  plan.  Each  of  these  forms  shall 
be  accompanied  by  a  narrative 
description.  The  Contracting  Officer 
may  waive  the  requirement  to  use  these 
forms  if  he  or  she  believes  the  Statement 
of  Work  or  contractors  technical 
proposal  are  sufficiently  specific  or 
another  acceptable  means  for  project 
management  is  substituted.  Contracts 
awarded  under  the  Acquired  Property 
Program  are  exempt  from  use  of  this 
reporting  requirement. 

2442.1107    Contract  clauae. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.242-71,  Project 
Management  System,  in  solicitations 
and  contracts  for  professional  or 
technical  services  exceeding  $100,000 
unless  the  Confracting  Officer 
determines  that  the  Statement  of  Work 
or  technical  proposal  is  sufficiently 
specific  or  another  acceptable  method 
for  project  management  is  substituted. 

41.  Part  2446  is  added  to  read  as 
follows: 

PART  2446— QUALITY  ASSURANCE 
Subpart  2446.5— Acceptance 

Sec. 

2446.502    Responsibility  for  acceptance^ 

2446.502-70    Contract  clause. 

Subpart  2446.6 — Material  Inspection  artd 
Receiving  Reports 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  die 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2446.5— Acceptance. 
2446.502    Responsibility  for  acceptance. 

2446.502-70    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.246-70,  Inspection  and 
Acceptance,  in  solicitations  and 
contracts  unless  inspection  and 
acceptance  will  be  performed  by 
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someone  other  than  the  Government 
Technical  Representative  (GTR). 

Subpart  2446.6 — Material  Inspection 
and  Receiving  Reports 

Note:  Inspection  of  contractor's 
performance  shall  be  performed  as  often 
as  necessary  to  protect  HUD's  interest. 
HUD  Form  9519,  Acquired  Property 
Inspection  Report,  shall  be  used  to 
document  inspection  and  acceptance  for 
work  performed  on  properties  under  the 
Acquired  Property  Program.  Distribution 
shall  be  as  indicated  on  the  form. 

42.  Part  2451  is  added  tc  read  as 
follows: 

PART  2451— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2451.^ — Contractor  Use  of 
Government  Discount  Air  Passenger 
Transportation  Rates 

2451.303    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.251-70,  Contractor 
Employee  Travel,  in  all  cost- 
reimbursement  contracts  involving 
airline  travel. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

43.  Part  2452  is  added  to  read  as 
follows: 

PART  2452— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  2452.2— Texts  of  Provisions  and 
ClSiises 

Sec. 

2452.209-70    Organizational  conflicts  of 

interest  notification. 
2452.209-71     Organizational  conflicts  of 

interest  certification. 
2452.209-72    Organizational  conflicts  of 

interest. 
2452.212-70    Contract  period. 
2452.215-70    Proposal  content  and  outline. 
2452.215-71     DUNS  Contractor  establishment 

nuinl>er. 
2452.216-70    Estimated  cost,  base  fee.  and 

award  fee. 
2452.216-71     Payment  of  base  and  award  fee. 
2452.216-72    Determination  of  award  fee 

earned. 
2452.216-73     Performance  evaluation  plan. 
2452.216-74    Distribution  of  award  fee. 
2452.216-75     Unpriced  task  orders. 
2452.222-70    Accessibility  of  meetings. 

conferences,  and  seminars  to  persons 

with  disabilities. 
2452.224-70    Freedom  of  Information  Act 

notification. 


Sea 

2452.226-70    Certification  of  status  as  a 
minority  business  enterprise. 

2452.232-70    Payment  schedule  and  invoice 
submission  (fixed-price). 

2452.232-70    Payment  schedule  and  invoice 
submission  (fixed-price) — Alternate  I. 

2452.232-71     Voucher  submission  (cost- 
reimbursement). 

2452.237-70    Key  personnel. 

2452.237-71     Reproduction  of  reports. 

2452.237-72    Coordination  of  data  collection 
activities. 

2452.237-73     Conduct  of  work. 

2452.237-74    Technical  direction. 

2452.237-75    Clearance  of  personnel. 

2452.242-70    Indirect  costs. 

2452.242-71     Project  management  system. 

2452.246-70    Inspection  and  acceptance. 

2452.251-70    Contractor  Employee  Travel. 
Authority:  Sec.  205(c)  of  the  Federal 

Property  and  Administrative  Services  Act  of 

1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 

Department  of  Housing  and  Urban 

Development  Act  (42  U.S.C.  353S(d)). 

Subpart  2452.2— Texts  Of  Provisions 
and  Clauses 

2452.209-70    Organizational  conflicts  of 
Interest  notification. 

As  prescribed  in  2409.508-1,  insert  the 
following  solicitation  provision  in  all 
solicitations. 

Organizational  Conflict  of  Interest 
NotiHcatioD  (Feb  1887) 

(a)  It  is  the  Department  of  Housing  and 
Urban  Development's  policy  to  avoid 
situations  which  place  an  offeror  in  a  position 
where  its  judgment  may  be  biased  because  of 
any  past,  present,  or  currently  planned 
interest,  financial  or  otherwise,  that  the 
offeror  may  have  which  relates  to  the  work  to 
be  performed  pursuant  to  this  solicitation  or 
where  the  offeror's  performance  of  such  work 
may  provide  it  with  an  unfair  competitive 
advantage. 

(b)  Offerors  shall  provide  a  statement 
which  describes  in  a  concise  manner  all 
relevant  facts  concerning  any  past  present, 
or  currently  planned  interest  (financial, 
contractual,  organizational,  or  otherwise] 
relating  to  the  work  to  be  performed 
hereunder  and  bearing  on  whether  the  offeror 
has  a  possible  organizational  conflict  of 
interest  with  respect  to  (1)  being  able  to 
render  impartial,  technically  sound,  and 
objective  assistance  or  advice,  or  (2)  being 
given  an  unfair  competitive  advantage.  The 
offeror  may  also  provide  relevant  facts  that 
show  how  its  organizational  structure  and/or 
management  systems  hmit  its  knowledge  of 
possible  organizational  conflicts  of  interest 
relating  to  other  divisions  or  sections  of  the 
organization  and  how  that  structure  or 
system  would  avoid  or  mitigate  such 
organizational  conflict.  (Offerors  should  refer 
to  FAR  Subpart  9.5  and  HUDAR  Subpart 
2409  5  for  policies  and  procedures  for 
avoiding,  neutralizing,  or  mitigating 
organizational  conflicts  of  interest). 

(c)  In  the  absence  of  any  relevant  interests 
referred  to  above,  the  offeror  shall  complete 
the  certification  at  2452.209-71, 


Organizational  Conflicts  of  Interest 
Certification. 

(d)  No  award  shall  be  made  until  the 
disclosure  or  certification  has  been  evaluated 
by  the  Contracting  Officer.  Failure  to  provide 
the  disclosure  or  certification  will  be  deemed 
to  be  a  minor  infraction  and  the  offeror  will 
be  permitted  to  correct  the  omission  within  a 
time  frame  established  by  the  Contracting 
Officer. 

(e)  Refusal  to  provide  the  disclosure  or 
certification  and  any  additional  information 
as  required,  or  the  willful  nondisclosure  or 
misrepresentation  of  any  relevant 
information  shall  disqualify  the  offeror. 

(f)  If  the  Contracting  Officer  determines 
that  a  potential  conflict  exists,  the  selected 
offeror  shall  not  receive  an  award  unless  the 
conflict  can  be  avoided  or  otherwise  resolved 
through  the  inclusion  of  a  special  contract 
clause  or  other  appropriate  means.  The  terms 
of  any  special  clause  are  subject  to 
negotiation. 

(End  of  provision) 

2452.209-71    Organizational  conflict  of 
Interest  certification. 

As  prescribed  in  2409.508-1,  insert  the 
following  solicitation  provision  in  all 
solicitations. 

Organizational  Conflicts  of  Interest 
Certification  (Apr  1984) 

The  bidder  or  offeror  certifies  that  to  the 
best  of  its  knowledge  and  belief  and  except 
as  otherwise  disclosed,  he  or  she  does  not 
have  any  organizational  conflict  of  interest 
which  is  defined  as  a  situation  in  which  the 
nature  of  work  to  be  performed  under  this 
proposed  Government  contract  and  the 
bidder  or  offeror's  organizational,  financial, 
contractual  or  other  interests  may.  without 
some  restriction  on  future  activities: 

(a)  Result  in  an  unfair  competitive 
advantage  to  the  offeror  or 

(b)  Impair  the  offeror's  objectivity  in 
performing  the  contract  work. 

D  In  the  absence  of  any  actual  or  apparent 
conflict.  I  hereby  certify  that  to  the  best  of  my 
knowledge  and  belief,  no  actual  or  apparent 
conflict  of  interest  exists  with  regard  to 

Offeror(s)  or  Bidder(s) 

possible  performance 

of  this  procurement. 

(End  of  provision) 

2452.209-72    Organizational  conflicts  of 
Interest 

As  prescribed  in  2409.508-2,  insert  the 
following  contract  clause  in  all 
contracts. 

Organizational  Conflicts  of  Interest  (Apr  84) 

(a)  The  Contractor  warrants  that  to  the 
best  of  its  knowledge  and  belief  and  except 
as  otherwise  disclosed,  he  or  she  does  not 
have  any  organizational  conflict  of  interest 
which  is  defined  as  a  situation  in  which  the 
nature  of  work  under  a  Government  contract 
and  a  Contractor's  organizational,  financial, 
contractual  or  other  interests  are  such  that: 

(1)  Award  of  the  contract  may  result  in  an 
unfair  competitive  advantage:  or 
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(2)  The  Contractor's  objectivity  in 
performing  the  contract  work  may  be 
impaired. 

(b)  The  Contractor  agrees  that  if  after 
award  he  or  she  discovers  an  organizational 
conflict  of  interest  with  respect  to  this 
contract,  he  or  she  shall  make  an  immediate 
and  full  disclosure  in  writing  to  the 
Contracting  Officer  which  shall  include  a 
description  of  the  action  which  the 
Contractor  has  taken  or  intends  to  take  to 
eliminate  or  neutralize  the  conflict. 

The  Government  may,  however,  terminate 
the  contract  for  the  convenience  of  the 
Government  if  it  would  be  in  the  best  interest 
of  the  Government. 

(c)  In  the  event  the  Contractor  was  aware 
of  an  organizational  conflict  of  interest  before 
the  award  of  this  contract  and  intentionally 
did  not  disclose  the  conflict  to  the 
Contracting  Officer,  the  Government  may 
terminate  the  conU-act  for  default. 

(d)  The  provisions  of  this  clause  shall  be 
included  in  all  subcontracts  and  consulting 
agreements  wherein  the  work  to  be 
performed  is  similar  to  the  service  provided 
by  the  prime  contractor.  The  Contractor  shall 
include  in  such  subcontracts  and  consulting 
agreements  any  necessary  provisions  to 
eliminate  or  neutralize  conflicts  of  interest. 
(End  of  clause) 

2452.212-70    Contract  period. 

As  prescribed  in  2412.104(a),  insert  the 
following  clause  in  all  term  form  cost- 
reimbursement  and  fixed-price  service 
solicitations  and  contracts. 

Contract  Period  (Apr  1984) 

Tlie  Contractor  shall  complete  all  work 
hereunder,  including  delivery  of  the  final 

report,  if  required,  within months 

from  the  effective  date  of  the  contract. 

(End  of  clause) 

2452.215-70    Proposal  content  and  outline. 

As  prescribed  in  2415.407(a),  insert  the 
following  solicitation  provision  in  all 
solicitations  over  the  small  purchase 
limitation. 
Proposal  Content  and  OuOine  (Apr  1984) 

(a)  Proposals  shall  be  submitted  in  two 
separate  parts  as  further  described  below 
and  shall  be  enclosed  in  a  sealed  envelope 
and  addressed  to  the  office  specified  in  the 
solicitation.  The  envelope  must  show  the 
hour  and  date  specified  in  the  solicitation  for 
receipt,  the  solicitation  number,  and  the  name 
and  address  of  the  offeror.  Part  I  shall  consist 
of  the  technical  and  management  submittal  of 
the  proposed  work.  Part  II  shall  consist  of 
complete  cost  and  pricing  data.  Each  part  of 
the  proposal  shall  be  complete  in  itself  so 
that  the  evaluation  of  both  parts  can  be 
accomplished  concurrently,  and  the 
evaluation  of  the  technical  and  management 
submittal  can  be  made  strictly  on  the  basis  of 
its  merit. 

(b)  Part  I— Technical  and  Management. 

Section  1:  Proposal  Coverage.  Cover  the 
scope  of  work  and  general  objectives  which 
the  proposal  addresses. 

Section  2:  Tasks  and  Methods.  Describe  the 
principal  tasks  or  sub-projects  to  be 


undertaken  together  with  a  discussion  of 
their  relationships  to  each  other.  Discuss  the 
considerations  for  selecting,  performing  and 
the  time  sequencing  of  the  tasks  or  sub- 
projects.  Describe  and  discuss  the  method  of 
personnel  training  and  field  personnel 
recruitment  and  the  method  of  project  control 
to  be  applied  to  the  project  to  ensure  timely, 
professional  and  quality  performance.  The 
Contractor  must  clearly  state  his/her  plans 
for  project  management  and  in  providing 
current  and  updated  project  progress  to  HUD 
during  those  phases  of  Contractor 
performance  that  require  substantial 
coordination  with  HUD  personnel. 

Section  3:  Organization  and  Staffing. 
Include  an  organizational  chart  for  the 
project  showing  the  name  of  the  project 
manager  and  the  names  of  key  personnel. 
Include  a  brief  resume  for  each  person  shown 
on  the  special  qualifications  applicable  to  the 
performance  of  the  project.  Describe  the 
specific  effort  to  be  contributed  to  the  project 
by  each  of  the  key  personnel  and  include  a 
statement  expressed  either  in  percentage  or 
person-hours  that  each  will  devote  to  the 
effort.  Include  a  summation  of  the  minimum 
person-hours  or  person-months  of 
professional  effort  to  be  used  in  completing 
the  project.  Describe  the  physical  facilities  to 
be  used.  If  consultants,  advisors  or 
subcontractors  are  to  be  used,  describe  the 
arrangements  and  include  resumes  of  the  key 
personnel. 

Section  4:  Prior  and  Current  Experience. 
Include  a  list  of  projects  currently  in  progress 
and  completed  within  the  last  two  years 
which  are  relevant  to  this  procurement. 
Include  names,  addresses  and  telephone 
numbers  of  contact  points  with  these  clients. 
The  Government  reserves  the  right  to  request 
information  from  any  source  so  named. 

Section  5:  Conflicting  or  Multiple  Use  of 
Contractor  Resources.  Include  a  description 
of  the  contractor's  current  or  planned  projects 
that  may  draw  upon  resources  or  personnel, 
including  top  management,  proposed  to  be 
committed  to  this  project.  Explain  how  such 
conflicting  or  multiple  uses  will  be  resolved 
to  avoid  impairing  the  timely,  professional, 
and  high-quality  performance  of  this  project. 
If  the  proposer  has  one  or  more  existing  HUD 
projects  that  will  run  concurrently  with  this 
project,  explain  how  the  level  of  attention 
described  in  the  proposal  will  be  preserved 
across  projects. 

The  Government  reserves  the  right  to 
downgrade  the  related  Factor  for  Award 
score  for  any  proposal  that  does  not 
adequately  and  credibly  address  such 
conflicts  or  multiple  uses. 

(c)  Part  II— Cost  and  Pricing  Data. 
Furnish  cost  or  pricing  data  using  the  forms 

provided  in  Part  III.  Section  J  of  this 
solicitation,  SF-1411,  Contract  Pricing 
Proposal.  Instructions  for  using  that  form  are 
also  in  Section  ).  Round  all  amounts  to  the 
nearest  dollar.  Also  execute  the 
"Certifications  and  Representations" 
included  in  Part  IV.  Section  K.  and.  where 
appropriate,  a  "Certification  of  Current  Cost 
or  Pricing  Data".  Furnish  the  names  and 
telephone  number  of  the  Government  audit 
organization  having  cognizance  of  your 
activity. 

(d)  Proposals  shall  be  submitted  in  six  (6) 
copies  each  of  Part  I  and  II. 


(End  of  provision)  -  -: 

2452.215-71     DUNS  contractor 
establistiment  number. 

As  prescribed  in  2415.407(b),  insert  the 
following  solicitation  provision  in  all 
solicitations  which  exceed  the  small 
purchase  limitdtion. 

DUNS  Contractor  Establishment  Number 
(Apr  1984) 

Offerors  or  Bidders  arp  required  to 
complete  the  following  for  all  solicitations 
which  exceed  the  small  purchase  limitation. 
DUNS    Contractor    Eslabhshment     Nur.iber 


(End  of  provision) 

2452.216-70    Estimated  cost,  base  fee,  and 
award  fee. 

As  prescribed  in  2416.405(e)(1).  insert 
the  following  clause  in  all  award  fee 
contracts. 

Estimated  Cost.  Base  Fee.  and  Award  Fee 
(Apr  1984) 

The  estimated  cost  of  this  contract  is  S 
(Insert  Amount).  A  base  fee  of  $  (Insert 
Amount)  is  payable  in  accordance  with  the 
clause  entitled  Payment  of  Base  and  Award 
Fee.  In  addition,  a  maximum  Award  Fee  of  $ 
(Insert  Amount)  is  available  for  payment  in 
accordance  with  the  clause  entitled  Payment 
of  Base  and  Award  Fee. 
(End  of  clause) 

2452.216-71    Payment  of  base  and  award 
fee. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 
Payment  of  Base  and  Award  Fee  (Aug  1987) 

(a)  Base  Fee.  The  Government  will  make 
payment  of  the  base  fee  in  (insert  number) 
increments  on  the  schedule  set  forth  in  the 
Performance  Evaluation  Plan  established  by 
the  Government.  The  amount  payable  shall 
be  based  on  the  progress  toward  completion 
of  contract  tasks  as  determined  by  the 
Contracting  Officer.  Payment  of  the  base  fee 
is  subject  to  any  withholdings  as  provided  for 
elsewhere  in  this  contract. 

(b)  Award  Fee.  The  Government  shall 
make  payments  of  the  award  fee  in 
accordance  with  the  schedule  established  in 
the  Performance  Evaluation  Plan  and  the 
Evaluation  Period(s)  set  forth  in  the 
Distribution  of  Award  Fee  clause. 

(End  of  clause) 

2452.216-72    Determination  of  award  fee 
earned. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 

Determination  of  Award  Fee  Earned  (Aug 
1987) 

(a)  At  the  conclusion  of  each  evaluation 
period  specified  in  the  Performance 
Evaluation  Plan,  the  Government  shall 
evaluate  the  contractor's  performance  and 
determine  the  amount,  if  any.  of  award  fee 


^ 
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earned  by  the  contractor.  The  amount  of 
award  fee  to  be  paid  will  be  determined  by 
the  designated  Fee  Determination  Official's 
(FDO)  judgmental  evaluation  in  accordance 
with  the  criteria  set  forth  in  the  Performance 
Evaluation  Plan.  This  decision  is  made 
unilaterally  by  the  Government  and  is  not 
subject  to  the  disputes  clause  or  the 
provisions  of  the  Contract  Disputes  Act  of 
1978,  41  U.S.C.  601  et  seq.  In  reaching  this 
decision,  the  FDO  may  consider  any 
justification  of  award  fee  the  Contractor 
submits,  provided  that  the  justification  is 
submitted  within  (insert  number)  days  after 
the  end  of  an  evaluation  period.  The  FDO 
determination  shall  be  in  writing,  shall  set 
forth  the  basis  of  the  FDO's  decision,  and 
shall  be  sent  to  the  Contractor  within  [insert 
number)  days  after  the  end  of  the  evaluation 
period. 

(b)  The  FDO  may  specify  in  any  fee 
determination  that  fee  not  earned  during  the 
period  evaluated  may  be  accumulated  and  be 
allocated  for  award  during  a  later  evaluation 
period.  The  Distribution  of  Award  Fee  clause 
shall  be  amended  to  reflect  the  allocation. 
(Ejid  of  clause) 

2452.216-73    Performance  evaluation  plan. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 

Performance  Evaluation  Plan  (Aug  1987) 

(a)  The  Government  shall  unilaterally 
establish  a  Performance  Evaluation  Plan  that 
will  provide  the  basis  for  the  determination 
of  the  amount  of  award  fee  awarded  under 
the  contract.  The  Plan  shall  set  forth 
evaluation  criteria  and  percentage  of  award 
fee  available  for  (1)  technical  functions, 
including  schedule  requirements  if 
appropriate,  (2)  management  functions:  and, 
(3)  cost  functions.  The  Government  shall 
furnish  a  copy  of  the  Plan  to  the  Contractor 
[insert  number)  days  before  the  start  of  the 
first  evaluation  period. 

(b)  The  Government  may  initially  revise 
the  Performance  Evaluation  Plan  at  any  time 
during  the  contract  term.  The  Contractor  shall 
be  notified  at  least  [insert  number]  days 
before  the  start  of  the  evaluation  period  to 
which  the  change  will  apply. 

(End  of  clause) 

2452.2 1 6-74    Distribution  of  award  fee. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 

Distribution  of  Award  Fee  (Apr  1984) 

(a)  The  total  amount  of  award  fee  available 
under  this  contract  is  assigned  to  the 
following  evaluation  periods  in  the  following 
amounts: 

Evaluation  Period: 

Available  Award  Fee: 


(b)  In  the  event  of  contract  termination, 
either  in  whole  or  in  part,  the  amount  of 
award  fee  available  shall  represent  a  pro-rata 
distribution  associated  with  evaluation 
period  activities  or  events  as  determined  by 
the  Fee  Determination  Official  as  designated 
in  the  contract.  The  contract  clauses  required 
for  cost  reimbursement  contracts  should  b(> 


modified  for  use  under  award  fee  contracts 
as  cited  below: 

(1)  The  term  "base  fee  and  award  fee" 
should  be  substituted  for  "fixed-fee"  where  if 
appears  in  the  clause  at  FAR  52.243-2, 
Changes. 

(2)  The  term  "base  fee"  should  be 
substituted  for  "fee"  where  it  appears  in  the 
clauses  at  FAR  52.232-20,  Limitation  of  Costs, 
and  FAR  52.232-22,  Limitation  of  Funds. 

(3)  The  phrase  "base  fee,  if  any,  and  such 
additional  fee  as  may  be  awarded  as 
provided  for  in  the  Schedule";  should  be 
substituted  for  the  term  "fee"  whenever  it 
appears  in  the  clause  at  FAR  52.216-7, 
Allowable  Cost  and  Payment, 

(End  of  clause) 

2452.216-75    Unpriced  task  orders. 

As  prescribed  in  2416,504(e),  insert  the 
following  clause  in  all  indefinite- 
quantity  contracts. 

Unpriced  Task  Orders  (Apr  1984) 

(a)  Although  it  is  anticipated  that  the 
Government  and  the  Contractor  will  reach 
agreement  on  the  total  cost  and  fee  or  profit 
(if  applicable)  for  the  e^ort  to  be  undertaken, 
prior  to  the  issuance  of  a  Task  Order,  there 
may  be  occasions  when  the  Government 
wishes  to  authorize  commencement  of  work 
prior  to  agreement  on  price.  If  this  is  the  case, 
a  Task  Order  may  be  issued  which  provides 
that  the  Contractor  shall  immediately 
commence  performance  of  the  services 
specified  in  the  order,  and  shall  submit  a 
pricing  proposal  within  fifteen  days  of  receipt 
of  the  Task  Order.  Upon  negotiations  of  the 
cost,  a  supplemental  agreement  shall  be 
executed  to  make  specific  all  terms  and 
conditions  of  the  Task  Order.  Failure  to  agree 
for  costs  ordered  under  this  procedure  shall 
be  considered  a  dispute  within  the  meaning 
of  the  clause  of  this  contract  entitled 
Disputes. 

(b)  Unpriced  Task  Orders  shall  indicate  a 
"not-to-exceed"  amount  for  the  orden 
however,  such  amount  shall  not  exceed  50 
percent  of  the  estimated  cost  of  the  Task 
Order.  The  Task  Order  shall  only  require  the 
Contracting  Officer's  signature,  but  shall 
comply  with  all  other  Task  Order 
requirements. 

(End  of  clause) 

2452.222-70    Accessibility  of  meetings, 
conferences,  and  seminars  to  persons  with 
disabilities. 

As  prescribed  in  2422.1408(c),  insert 
the  following  clause  in  all  solicitations 
and  contracts. 

Accessibility  of  Meetings,  Conferences,  and 
Seminars  to  Persons  With  Disabilities  (Jul 
1988) 

The  contractor  shall  assure  that  any 
meeting,  conference,  or  seminar  held 
pursuant  to  the  contract  will  meet  all 
applicable  standards  for  accessibility  to 
persons  with  disabilities  pursuant  to  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794)  and  any 
implementing  regulations  of  the  Department. 


(End  of  clause) 

2452.224-70    Freedom  of  information  Act 
notification. 

As  prescribed  in  2424.202-70,  insert 
the  following  provision  in  all 
solicitations. 

Freedom  of  Information  Act  Notification  (Apr 
1984) 

Proposals  submitted  in  response  to  this 
solicitation  are  subject  to  disclosure  under 
the  Freedom  of  Information  Act  (FOIA).  To 
assist  the  Department  in  determining  whether 
or  not  to  release  information  contained  in  a 
proposal  in  the  event  a  FOIA  request  is 
received,  offerors  may,  through  clear 
earmarking  or  otherwise,  indicate  those 
portions  of  their  proposals  which  they  believe 
should  not  be  disclosed.  While  an  offeror's 
advice  will  be  considered  by  the  Department 
in  its  determination  whether  to  release 
requested  information  or  not,  it  must  be 
emphasized  that  the  Department  is  required 
by  the  FOIA  to  make  an  independent 
evaluation  as  to  the  information, 
notwithstanding  the  offeror's  views.  It  is 
suggested  that  if  an  offeror  believes  that 
confidential  treatment  is  appropriate,  the 
basis  for  this  view  should  be  provided,  where 
possible,  because  general  assertions  or 
blanket  requests  for  confidentiality,  without 
more  information,  are  not  particularly  helpful 
to  the  Department  in  making  determinations 
concerning  the  release  of  information  under 
the  Act.  It  should  also  be  noted  that  the 
Department  is  required  to  segregate 
disclosable  information  from  non-disclosable 
items,  so  particular  care  should  be  taken  in 
the  identification  of  each  portion  of  which 
confidential  treatment  is  requested.  Offeror's 
views  concerning  confidentiality  will  be  used 
to  aid  the  Department  in  preparing  its 
response  to  FOIA  requests.  Further,  offerors 
should  note  that  the  presence  or  absence  of 
such  comments  or  earmarking  regarding 
confidential  information  will  have  no  bearing 
whatsoever  on  the  evaluation  of  proposals 
submitted  pursuant  to  this  solicitation,  nor 
will  the  absence  of  this  earmarking 
automatically  result  in  greater  disclosure. 
(End  of  provision) 

2452.226-70    Certification  of  status  as  a 
minority  business  enterprise. 

As  prescribed  in  2426.103.  insert  the 
following  solicitation  provision  in  all 
solicitations. 

Certification  of  Status  as  a  Minority  Business 
Enterprise  (]un  1988) 

I     j  Bidder.  Offeror  or  Supplier  certifies 
that  he  or  she  [     ]  is,  [     J  is  not,  (check  one), 
a  minority  business  enterprise  which  is 
defined  as  a  business  which  is  at  least  51 
percent  owned  by  one  or  more  minority  group 
members  or,  in  the  case  of  a  publicly  owned 
business,  at  least  51  percent  of  its  voting 
stock  is  owned  by  one  or  more  minority 
group  members,  and  whose  management  and 
daily  operations  are  controlled  by  one  or 
more  such  individuals.  For  the  purpose  of  this 
definition,  minority  group  members  arc: 
(Check  the  box  applicable  to  you) 


[  ]  Black  Americans 

[  ]  Hispanic  Aaiericana 

i  j  Native  Anericans 

(  ]  Asian  Pacific  Americans 

(  ]  Asian  Indian  Americans 

(  ]  Haiidic  Jewish  Americana 

(End  of  Provision) 


1452.292-70 

bivotot  Mbmlnton  (fbn^^rtM). 

As  prascribed  in  2432.908(8).  insert  the 
following  clause  in  all  fixed  price 
solicitation*  and  contracts. 

Psyment  SchedMto  and  Invoice  Submission 
(Fixed-Price)  (Mar  198S) 

(a)  General.  The  Government  shall  pay  the 
Contractor  as  fall  compensation  for  all  work 
required,  performed  and  accepted  under  this 
contract,  inclusive  of  all  costs  and  expenses, 
the  firm  fixed-price  sUted  in  Part  L  Section  B 
of  this  contract 

(USE  PARAGRAPH  (b)  ONLY  IF  PARTIAL 
PAYMENTS  APPLY.  OTHERWISE 
PARAGRAPH  (a)  ABOVE  ASSUMES  THE 
CONTRACTOR  WILL  BE  PAID  THE  FUU 
AMOUNT  UPON  COMPLETION  OF  ALL 
CONTRACT  REQUIREMENTS) 

(b)  Payment  Schedule.  Payments  wrill  be 
made  in  accordance  with  the  folloiwing 
partial  payment  schedule: 


Parlisi 
payment 

SpecMc 
dsfcwabie 

OaCyery 
dsie 

Psynwrn 
amount 

1.  [    1 

2.  [    1 

3.  C    1 

invoice  must  include  all  items  per  FAR 
52.23^25.  "Prompt  Payment." 

24S2.232-71    Voucher  aubmlaalon  (coat- 
raliMMiraainentV 

As  prescribed  in  2432.908(b).  insert  the 
following  clause  in  all  cost- 
reimbursement  solicitations  and 
contracts. 

Vow^ar  Submissioa  (Cost-ReinibaneBeat) 
(Mar  1988) 

(a)  The  Contractor  shall  submit  on  s 
monthly  basis  (Contracting  Officer  may 
substitute  a  different  time  frame,  if 
appropriate),  an  original  and  two  (2)  copies  of 
each  voucher.  In  addition  to  the  Items 
necessary  per  FAR  52.232-25.  "Prompt 
Payment"  the  voucher  shall  show  the 
elements  of  cost  for  the  billing  period  and  the 
cumulative  costs  to  date.  All  vouchers  shall 
l>e  distributed  as  follows,  except  for  the  final 
voucher  which  shall  be  submitted  in  all 
copies  to  the  Contracting  Officer. 


Address 

.  .    . shown  on 

JH^ISL  Attention  o(  face  ot 

biock 


(Continue  as  necessary) 

(c)  Submission  of  Invoices.  Invoices  shall 
be  submitted  in  an  original  and  three  (3) 
copies  to  the  payment  office  identified  in 
Block  12  of  the  SF-28  or  Block  25  of  the  SF- 
33.  To  constitute  a  proper  invoice,  the  invoice 
must  include  all  items  per  FAR  52.232-25. 
"Prompt  Payment" 

To  assist  the  Goverranent  in  making  timely 
payments,  the  Contractor  is  also  requested  to 
identify  the  appropriation  number  (from 
Block  14  if  award  is  made  on  the  SF-28  or 
Block  Si  if  award  is  made  on  the  SF-33)  on 
each  invoice.  The  Contractor  is  also 
requested  to  identify  on  the  envelope  that  an 
invoice  is  enclosed. 

(d)  Contractor  Remittance  Address. 
Payment  shall  be  made  to  the  Contractor's 
address  as  specified  on  the  cover  page  of  this 
contract,  unless  a  separate  remittance 
address  is  specified  below: 

(Insert  appropriate  address) 

(End  of  clause) 

A  Itemate  I  (Mar  1988). 

This  alternate  is  required  for  all  fixed-price 
conU-3Ct8  issued  by  Regional  Contracting 
Officers.  In  such  cases,  substitute  the 
following  paragraph  (c)  for  that  in  the  basic 
clause: 

(c)  Invoices  shall  be  submitted  in  an 
original  and  three  (3)  copies  to  the  office 
identified  in  Block  5  of  the  SF-26  or  Block  7  of 
the  SF-33.  To  constitute  a  proper  invoice,  the 


To  assist  the  Government  in  making  timely 
payments,  the  Contractor  is  requested  to 
identify  the  appropriation  number  (from 
Block  14  of  the  SF  26)  on  each  voucher.  The 
Contractor  is  also  requested  to  identify  on  the 
envelope  that  a  voucher  is  enclosed. 

(b)  Contractor  Remittance  Address. 

Payment  shall  be  made  to  the  Contractor's 
address  as  specified  on  the  cover  page  of  this 
contract  unless  a  separate  remittance 
address  is  specified  below: 

(Insert  appropriate  address) 
(End  of  clause) 

Alternate  I  (Mar  1988) 

This  alternate  is  required  for  all  cost- 
reimbursement  contracts  issued  by  Regional 
Contracting  Officers.  In  such  cases,  substitute 
the  following  paragraph  (a)  for  that  in  the 
basic  clauses: 

(a)  The  Contractor  shall  submit  on  a 
monthly  basis  (Contracting  Officer  may 
substitute  a  different  time  frame,  if 
appropriate),  an  original  and  three  (3)  copies 
of  each  voucher.  In  addition  to  the  items 
necessary  per  FAR  52.232-25.  "Prompt 
Payment"  the  voucher  shall  show  the 
elements  of  cost  for  the  billing  period  and  the 
cumulative  costs  to  date.  All  vouchers  shall 
be  submitted  to  the  Contracting  Officer 
specified  in  Block  5  of  the  contract. 

2452.237-70    Key  personnel 

As  prescribed  in  2347.110(a),  insert  the 
following  clause  in  solicitations  and 
contracts  when  it  is  necessary  for 
contract  performance  to  identify  the 
Contractor's  key  personnel. 


Key  Penonnal  (Apr  2984) 

Tlie  personnel  specified  below  are 
considered  to  be  essential  to  the  work  being 
performed  under  this  contract  Prior  to 
diverting  any  of  the  specified  individuals  to 
other  proiects.  the  Ccmtractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance 
and  shall  submit  fustification  (including 
proposed  substitutions)  in  sufficient  detail  to 
permit  evaluation  of  tiie  imped  on  the 
program.  No  diversion  shall  be  made  by  the 
Contractor  without  the  written  consent  of  the 
Contracting  Officer  Provided,  that  the 
Contracting  Officer  may  ratify  in  writing  such 
diversion  and  such  ratification  shall 
constitute  the  consent  of  the  Contracting 
Officer  required  by  this  clause.  This  clause 
may  be  amended  fixim  time  to  time  during  the 
course  of  the  contract  to  either  add  or  delete 
personnel,  ss  appropriate. 
(List  Key  Personnel) 
(End  of  clause) 

2452.237-71    Reproductlen  of  reports. 

As  prescribed  in  2437.110(b),  insert  the 
following  clause  in  solicitations  and 
contracts  where  the  Contractor  is 
required  to  produce,  as  an  end  product, 
publications  or  other  written  materiala. 

ReproductiaB  of  Reports  (Apr  1984) 

In  accordance  with  Title  I  of  the 
Government  Printing  and  Binding 
Regulations,  printing  of  reports,  data,  or  other 
written  material  if  required  herein,  is 
authorized  provided  that  the  material 
produced  does  not  exceed  5X00  production 
units  of  any  page  and  that  items  consisting  of 
multiple  pages  do  not  exceed  25,000 
production  units  in  aggregate.  The  aggregate 
number  of  production  units  is  determined  by 
multiplying  pages  times  copies.  A  production 
unit  is  one  set,  size  SVt  by  11  inches  or  less, 
printed  on  one  side  only  and  in  one  color.  All 
copy  preparation  to  produce  camera  ready 
copy  for  reproduction  must  be  set  by  methods 
other  than  hot  metal  typesetting.  The  reports 
should  be  produced  by  methods  employing 
stencils,  masters,  and  plates  which  are  to  be 
used  in  single  unit  duplicating  equipment  no 
larger  than  11  by  17  inches  with  a  maximum 
image  of  10%  by  14  Vi  inches  and  are 
prepared  by  methods  or  devices  that  do  not 
utilize  reusable  contact  negatives  and/or 
positives  prepared  with  a  camera  requiring  a 
darkroom.  All  reproducibles  (camera  ready 
copies  for  reproduction  by  photo  offset 
methods)  shall  become  the  property  of  the 
Government  and  shall  be  delivered  to  the 
Government  with  the  report,  data,  or  other 
written  materials. 

(End  of  clause) 

2452.237-72    Coordination  of  data 
collection  activities. 

As  prescribed  in  2437.110(c),  insert  the 
following  clause  in  solicitations  and 
contracts  where  the  Contractor  is 
required  to  collect  identical  information 
from  ten  or  more  public  respondents. 


BEST  COPY  AVAILABLE 
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Coordination  of  Data  Collection  Activities 
(Apr  1984) 

If  it  is  established  at  award  or 
subsequently  becomes  a  contractual 
requirement  to  collect  identical  information 
from  ten  or  more  public  respondents,  the 
Paperwork  Reduction  Act  (44  U.S.C.  3501- 
3520)  applies.  In  that  event,  the  Contractor 
shall  not  take  any  action  to  solicit 
information  from  any  of  the  public 
ref^pondents  until  notified  in  writing  by  the 
Contracting  Officer  that  the  required  Office 
of  Management  and  Budget  (OMB)  final 
clearance  was  received. 

(End  of  clause) 

2452.237-73    Conduct  of  work. 

As  prescribed  in  2437,110(d),  insert  the 
following  clause  in  all  contracts  for 
services. 

Conduct  of  Work  (Apr  1964) 

(a)  The  Government  Technical 
Representative  (GTR)  for  liaison  with  the 
Contractor  as  to  the  conduct  of  work  is 

,  or  a  successor  designated  in 

writing  by  the  Contracting  Officer. 

(b)  The  Contractor's  work  hereunder  shall 
be  carried  out  under  the  supervision  of 


(End  of  clause) 

Alternate  I.  This  alternate  is  required  for 
all  fixed-price  contracts  for  services.  In  such 
cases,  add  the  following  paragraph  (c): 

(c)  The  GTR  shall  provide  direction  on 
contract  performance.  Such  direction  must  he 
within  the  contract  scope  of  work  and  may 
not  be  of  a  nature  which:  (1)  institutes 
additional  work  outside  the  scope  of  the 
contract:  (2)  constitutes  a  change  as  defined 
in  FAR  52.243-2;  (3)  causes  an  increase  or 
decrease  in  the  cost  of  the  contract:  (4)  alters 
the  period  of  performance  or  delivery  dates: 
or,  (5)  changes  any  of  the  other  express  terms 
or  conditions  of  the  contract. 

2452.237-74    Tachnical  direction. 

As  prescribed  in  2437.110(e).  insert  the 
following  clause  in  all  cost- 


reimbursement  type  solicitations  and 
contracts. 

Technical  Direction  ()un  1985) 

(a)  The  GTR  will  provide  technical 
direction  on  contract  performance.  Technical 
direction  includes: 

(1)  Direction  to  the  contractor  as  to  which 
areas  the  Contractor  is  to  emphasize  or 
pursue. 

(2)  Comments  on  and  approval  of  reports  or 
other  deliverables. 

(b)  Technical  direction  must  be  within  the 
contract  Statement  of  Work. 

The  GTR  does  not  have  the  authority  to 
issue  technical  direction  that:  (1)  institutes 
additional  work  outside  the  scope  of  the 
contract:  (2)  constitutes  a  change  as  defined 
in  FAR  52.243-2;  (3)  causes  an  increase  or 
decrease  in  the  estimated  cost  of  the 
contract;  (4)  alters  the  period  of  performance: 
or  (5)  changes  any  of  the  other  express  terms 
or  conditions  of  the  contract. 

(c)  Technical  direction  will  be  issued  in 
writing  by  the  GTR  or  confirmed  by  him  or 
her  in  writing  within  five  calendar  days  after 
verbal  issuance. 

(End  of  clause) 

2452.237-75    Clearanc*  of  personnel. 

As  prescribed  in  2437.110(f),  insert  the 
following  clause  in  solicitations  and 
contracts  where  contractor  personnel 
will  be  working  on-site  in  any  HUD 
office. 

Clearance  of  Personnel  Qun  1985) 

(a)  The  Contractor  shall  submit  to  the 
Contracting  Officer  within  five  days  after 
contract  award,  two  (2)  completed  Forms  FD- 
258,  "Fingerprinting  Charts"  and  one  (1)  GSA 
Form  176,  "Statement  of  Personal  History," 
for  the  Contractor  and  all  employees  who 
have  access  to  the  building  in  performance  of 
the  contract  work.  These  forms  must  be 
submitted  for  all  replacement  employees 
prior  to  entrance  on  duty.  Necessary  forms 
will  be  furnished  by  HUD.  If  the  Contracting 
Officer  receives  an  unsuitable  report  on  any 
employee  after  processing  of  these  forms  or  if 


the  Contracting  Officer  finds  a  prospective 
employee  to  be  unsuitable  or  unfit  for  his/her 
assigned  duties,  the  Contractor  shall  be 
advised  immediately  that  such  employee 
cannot  continue  to  work  or  be  assigned  to 
work  under  the  contract. 

(b)  HUD  shall  have  and  exercise  full  and 
complete  control  over  granting,  denying, 
withholding,  or  terminating  employment 
eligibility  of  contractor  employees. 

(c)  Temporary  identification/building 
passes  shall  be  issued  to  each  Contractor 
employee  working  on-site.  The  Contractor 
shall  submit  to  the  GTR  a  list  of  those 
employee(s)  with  their  Social  Security 
number(s).  Building  passes,  when  issued, 
shall  indicate  an  expiration  date  not 
exceeding  the  first-year  term  of  the  contract. 
The  passes  shall  be  renewed  for  each 
succeeding  option  year,  if  any.  The 
Contractor  shall  return,  to  the  GTR,  all 
building  passes  upon  expiration  of  the 
contract,  whenever  the  employment  of  any 
such  employee  is  terminated,  or  when  an 
employee  no  longer  has  a  need  for  access  to 
the  building. 

(End  of  clause) 

2452.242-70    Indirect  costs. 

As  prescribed  in  2442.705-70.  insert 
the  following  clause  in  cost- 
reimbursement  type  solicitations  and 
contracts  when  it  is  determined  that  the 
Contractor  will  be  compensated  for 
negotiated  or  provisional  indirect  cost 
rates  pending  establishment  of  fmal 
indirect  cost  rates. 

Indirect  Costs  (Apr  1964) 

(a)  Pursuant  to  the  provisions  of  the  clause 
of  this  contract  entitled,  "Allowable  Cost  and 
Payment"  the  rates  listed  below  are 
established.  If  the  column  entitled,  "Ceiling 
Rate"  has  rates  listed,  the  ceiling  applies  for 
those  rates  only.  If  there  are  no  ceiling  rates 
listed,  ceilings  do  not  apply  to  this  contract 
and  the  provisions  of  paragraph  (b)  of  this 
clause  are  not  applicable. 


Period 


Category 


Provisional  rate 


Ceilirtg  rate 


Base 


Effective  date  until  amended: 

(b)  For  the  term  of  this  contract,  the  final 
indirect  rates  shall  not  exceed  the  ceiling 
rates  listed  above,  if  any.  However,  in  the 
event  the  indirect  rates  developed  by  the 
cognizant  audit  activity  on  the  basis  of  actual 
allowable  costs  are  less  then  the  ceiling  rates 
agreed  to  herein,  then  the  rates  established  by 
such  cognizant  audits  shall  apply  (downward 
adjustment  only).  The  Government  shall  not 
be  obligated  to  pay  any  additional  amounts 
on  indirect  rates  above  the  ceiling  rates  set 
forth  for  the  applicable  period. 

(End  of  clause) 

2452.242-71    Pro|ect  management  system. 

As  prescribed  in  2442.1107,  insert  the 
following  clause  in  solicitations  or 


contracts  for  professional  or  technical 
services  exceeding  $100,000.  Use  of  this 
system  may  be  waived  by  the 
Contracting  Officer  if  he  or  she  believes 
the  Statement  of  Work  or  technical 
proposal  are  sufficiently  specific  or 
another  acceptable  means  of  project 
management  is  substituted. 
Project  Management  System  Qun  1984) 

The  Contractor  shall  provide  to  the  GTR 
and  Contracting  Officer  a  project 
management  system  workplan  and  regular 
status  reports  showing  actual  progress 
against  the  workplan.  The  project 
management  system  utilizes  two  reporting 
forms  (the  HUD  441.1  Baseline  Plan  and  the 


HUD  661.1  Progress  Report),  in  addition  to  a 
narrative  description.  Briefly,  the  workplan 
and  progress  reports  shall  consist  of  the 
following: 

Workplan 

The  workplan  shall  consist  of  a  narrative 
description  and  a  graphic  summary  (HLTD 
441.1)  of  the  schedule  and  financial  elements 
of  the  contract.  The  narrative  shall:  (1) 
describe  the  planned  schedule:  (2)  identify 
each  step  in  the  work  process  required  for 
completing  the  contract  work  and  the  period 
of  time  needed  to  accomplish  each  step, 
expressed  in  terms  of  calendar  dates;  (3) 
provide  the  staff,  financial,  and  other 
resources  allocated  to  each  task:  and,  (4) 
provide  the  rationale  for  project  organization. 


staff  utilization,  and  other  resources 
allocated  to  each  task  or  activity.  The  HUD 
441.1  shall  show:  (1)  cumulative  planned  or 
budgeted  costs  of  work  scheduled  for  each 
reporting  period  over  the  life  of  the  contract; 
and  (2)  the  planned  project  schedule  that 
traces,  by  reporting  period,  the  task  or  sub- 
task  start  dates,  periods  of  work  in  progress, 
and  completion  dates. 

Progress  Reports 

Progress  reports  shall  consist  of  a  narrative 
report  and  the  HUD  661.1  which  depicts 
actual  progress  against  planned  progress.  The 
narrative  report  shall:  (1)  provide  a  brief, 
factual  summary  description  of  technical 
progress  made  and  costs  incurred  for  each 
task  (or  group  of  tasks)  during  the  reporting 
period;  and,  (2)  identify  significant  problems 
and  their  impacts,  causes,  proposed 
corrective  actions,  and  the  effect  that  such 
corrective  actions  will  have  on  the 
accomplishment  of  the  contract  objectives. 
The  HUD  661.1  reproduces  the  Baseline  Plan 
(HUD  441.1)  and  shall  show:  (1)  the  schedule 
status  or  the  degree  of  completion  of  tasks/ 
activities  by  time  intervals;  and,  (2)  cost 
status  or  the  actual  costs  of  work  performed 
in  accomplishing  the  tasks. 

Specific  and  detailed  guidance  on 
preparing  the  forms  and  the  narratives  may 
be  obtained  from  the  GTR. 

(End  of  clause) 

2452.246-70    Inspection  and  acceptance. 

As  prescribed  in  2446.502-70.  insert 
the  following  clause  in  solicitations  and 
contracts  unless  inspection  and 
acceptance  will  be  performed  by 
someone  other  than  the  GTR. 

Inspection  and  Acceptance  (Apr  1964) 

Inspection  and  acceptance  of  all  work 
required  under  this  contract  shall  be 
performed  by  the  (iovernment  Technical 
Rf!presentative  (GTR)  identified  in  Block  11 
of  the  SF-26,  or  other  individual  as 
designated  by  the  Contracting  Officer  of 
GTR. 
(End  of  calusc) 

2452.251-70    Contractor  employee  travel. 

As  prescribed  in  2451.303.  insert  the 
following  clause  in  all  cost- 
reimbursement  solicitations  and 
contracts  involving  airline  travel. 

Contractor  Employee  Travel  (Feb  19B7) 

(a)  In  the  event  that  travel  is  required  by 
this  contract,  the  Contractor  shall  to  the 
maximum  extent  practical,  utilize  the  travel 
discounts  offered  to  Federal  travelers, 
through  use  of  contracted  airline  discount  air 
fares,  hotel  and  motel  lodging  rates,  and  cur 
nmtal  companies,  which  are  available  to 
contractor  employees  performing  official 
Government  contract  businoss.  Vendors 
providing  these  services  may  require  that  the 
contractor  employee  traveling  on 
Government  business  be  furnished  with  a 
letter  of  identification  signed  by  the 
Contracting  Officer. 

(b)  The  Contractor  shall  p'^vide  the 
Contracting  Officer  with  the  names  of  those 
individuals  who  are  required  to  travel  per  the 


contract  terms.  The  Contracting  Officer  shall 
provide  the  Contractor  with  an  identification 
letter  for  presentation  to  the  participating 
vendors. 

(c)  The  Contractor  shall  bill  the 
Government  for  the  actual  costs  incurred  for 
travel  in  accordance  with  FAR  31.205-46, 
ensuring  that  other  savings  achieved  through 
the  use  of  any  discount  fares  accrue  to  the 
Government. 

(End  of  clause) 

44.  Part  2453  is  added  to  read  as 
follows: 

PART  2453— FORMS 


Spec. 
2453.000 


Scope  of  part. 


Sut>part  2453.2— Prescription  of  Forms 

2453.213    Small  purchases  and  other 

simplified  purchase  procedures. 
2453.213-70    HUD  Form  24007,  Purchase/ 

Dehvery  Order  Data  File. 
2453.213-71    HUD  Form  24001.  Order  for 

Supplies  or  Services. 
2453.213-72    HUD  Form  2542,  Purchase 

Order  and  Payment  Authorization. 
2453.215    Contracting  by  negotiation. 
2453.215-70    HUD  Form  4056,  Abstract  of 

Proposals. 
2453.217    Special  contracting  methods. 
2453.217-70     HUD  Form  730,  Award/ 

Modification  of  Interagency  Agreement. 
2453.227    Patents,  data,  and  copyrights. 
2453.227-70    HUD  Form  770,  Report  of 

Inventions  and  Sut>contracts. 
2453.242-70    HUD  Form  441.1,  Project 

Management  System  Baseline  Plan. 
2453.242-71     HUD  Form  661.1,  Project 

Management  System  Progress  Report. 
2453.246    Quality  Assurance. 
2453.246-70    HUD  Form  9519,  Acquired 

Property  Inspection  Report. 
Authority:  Section  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  Sec.  7(d)  of  the 
Department  of  I-Iousing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2453.000    Scope  Of  part 

This  part  prescribes  Agency  forms  for 
use  in  acquisition  and  contains 
requirements  and  information  generally 
applicable  to  the  forms. 

Subpart  2453.2— Prescription  «f  Forms 

2453.21 3    SmaH  purchases  and  other 
simplified  purchase  procedures. 

2453.212-70    HUD  Form  24007.  Purctiase/ 
DeHvery  Order  Data  FHe 

As  prescribed  in  2413.107(a)(4),  IIUD 
Form  24007  may  be  used  by  the 
Contracting  Officer  to  record  all 
relevant  data  pertaining  to  a  small 
purchase,  including  recording  written 
and  oral  quotations  received  and 
docimienting  orders  against  GSA 
contracts. 


2453.219—71    HUD  Form  24001.  Order  for 
Supplies  or  Services. 

A«  prescribed  in  2413.505-2(a). 
Contracting  Officers  may  use  HUD  Form 
24001  in  lieu  of  Optional  Form  347  for 
individual  purchases  not  exceeding  the 
small  purchases  limit. 

2453.213-72    HUD  Form  2542.  Purchase 
Order  and  Payment  Authorization. 

As  prescribed  in  2413.505-2(b). 
Contracting  Officers  shall  use  HUD 
Form  2542  for  small  purchases  under  the 
Acquired  Property  Programs. 

2453.215    Contracting  by  negotiation. 

2453.215-70    HUD  Form  40SC  AtMtract  of 
Proposals. 

As  prescribed  in  2415,411-70,  HUD 
Form  4056  may  be  used  by  the 
Contracting  Officer  to  record  the  names 
and  addresses  of  offerors  whose 
proposals  are  received  before  the  stated 
deadline. 

2453.217    Special  contracting  mettK>ds. 

2453.217-70    HUD  Form  730,  Award/ 
Modification  of  Interagency  Agreement 

As  prescribed  in  2417.504(b).  HUD 
Form  730  shall  be  used  by  Contracting 
Officers  when  placing  or  modifying  an 
order  for  supplies  or  services  from 
another  Government  agency. 

2453.227    Patents,  data,  and  copyrights. 

2453.227-70    HUD  Form  770,  Report  of 
inventions  and  Sul>contracts. 

As  prescribed  in  2427.305-2,  HUD 
Form  770  shall  be  completed  by  the 
Contractor,  and  submitted  to  the 
Contracting  Officer,  if  requested,  upon 
completion  of  the  contract. 

2453J42    Contract  administration. 

2453.242-70    HUD  Form  441.1,  Profect 
Management  System  Baseline  Plan. 

As  prescribed  in  2442.1106(a).  HUD 
Form  441.1  shall  be  used  in  contract  for 
professional  or  technical  services 
exceeding  $100,000.00  by  Contractors  to 
show  how  they  propose  to  carry  out  the 
contract  work.  The  requirement  may  be 
waived  by  the  Contracting  Officer  if  he 
or  she  believes  that  the  Statement  of 
Work  or  Contractor's  technical  proposal 
is  sufficiently  specific  or  another 
acceptable  means  for  project 
management  is  substituted. 

2453.242-71    HUD  Form  661.1.  Project 
Management  System  Progress  Report 

As  prescribed  in  2442.1106(a).  HUD 
Form  861.1  shall  be  used  iji^  conjunction 
with  the  HUD  Form  441.1  to  monitor 
quantitative  progress  against  the 
baseline  plan.  The  661.1  need  not  l>e 
used  if  use  of  HUD  Form  441.1  has  been 
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waived  by  the  Contracting  Officer 
however,  some  acceptable  means  of 
progress  reporting  must  be  substituted. 

2453.246    Quality  Assuranc*. 

2453.246-70    HUD  Fonn  9519.  Acquired 
Propfty  insp«ction  Report 

As  prescribed  in  2446.6.  HUD  Form 
9519  shall  be  used  to  document 
inspection  and  acceptance  for  work 
perfonned  on  properties  under  the 
Acquired  Property  Program. 

45.  Subchapter  U  consisting  of  Part 
2470  is  removed  in  its  entirely. 

Dated:  October  27,  1988. 
Judith  L.  Hofmaim. 

Asststavt  Secretary  for  Administration. 
(FR  Doc.  25427  Filed  11--16-88:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

Kealtti  Professions  Student  Loan 
Program 

agency:  Public  Health  Service,  HHS. 
ACTION:  Final  regulations. 

summary:  This  rule  revises  existing 
regulations  governing  the  Health 
Professions  Student  Loan  (HPSL) 
program  to  implement  a.mendments 
made  to  the  Public  Health  Service  Act 
(the  Act)  by  the  Health  Professions 
Training  Assistance  Act  of  1985,  to 
clarify  the  definition  of  "default,"  add  a 
paragraph  on  reallocation  of  funds,  and 
establish  hearing  procedures.  Also,  this 
rule  incorporates  an  update  of  the 
definition  of  exceptional  financial  need 
used  for  determining  eligibility  for 
students  of  medicine  and  osteopathic 
medicine,  and  to  require  schools  to 
verify  information  provided  by  the 
student  on  the  loan  application. 
EFFECTIVE  DATE!  These  regulations  are 
effective  November  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Peggy  Washburn,  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Room  &-48,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone 
number  301-443-4540. 
SUPPLEMENTARY  INFORMATION:  On  June 
3, 1987,  the  Department  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(52  FR  20989)  to  incorporate 
amendments  to  the  HPSL  program  made 
by  Pub.  L.  99-129,  the  Health  Professions 
Training  Assistance  Act  of  1985.  The 
Department  received  13  written 
comments  on  the  NPRM  from  9  schools 
and  4  professional  associations.  The 
comments  and  the  Department's 
responses  are  discussed  below.  For 
clarity,  the  comments  and  responses  are 
arranged  according  to  the  section 
numbers  and  headings  of  the  rule  to 
which  they  pertain. 

Section  57.202  Definitions. 

Respondents  were  generally  in  favor 
of  the  statutory  defmition  of  "default." 
However,  they  objected  to  the  proposal 
that  if  a  borrower  has  failed  to  make  an 
installment  payment  when  due,  the 
school  may  reasonably  conclude  that 
the  borrower  intends  to  repay  the  loan 
and  thus  exclude  the  loan  from  the 
default  category  only  in  the  following 
situations:  (1)  If  the  loan  is  in 


forbearance,  or  (2)  if  the  borrower's 
repayment  schedule  has  been 
renegotiated  and  the  borrower  is 
complying  with  the  renegotiated 
schedule.  The  respondents  believed  the 
proposal  to  be  unnecessarily  restrictive 
and  suggested  that  payments  of 
significant  portions  of  the  loan  or 
contacts  by  a  credit  counseling 
organization  on  behalf  of  a  borrower 
should  also  be  evidence  of  a  borrower's 
intent  to  repay  the  loan. 

Three  respondents  supported  the 
proposal,  stating  that  loans  in 
forbearance  or  under  renegotiated 
repayment  schedules  generally  involved 
borrowers  of  good  faith  who  had 
sustained  temporary  setbacks  of  some 
kind  and  did  not  not  merit  the  label  of 
defaulter. 

The  Secretary  believes  that 
responsible  borrowers  who  have 
temporary  financial  problems,  but  who 
plan  to  fulfill  their  obligations,  will  enter 
into  a  renegotiation  or  forbearance 
agreement,  and  abide  by  the  agreement 
Therefore,  the  Department  has  retained 
this  provision  as  proposed. 

Section  57.204  Payment  of  Federal 
capital  contributions. 

Generally,  the  respondents  supported 
the  proposed  amendment  in  S  57.204(c) 
to  reallocate  funds  returned  to  the 
Department  under  procedures  consistent 
with  those  used  to  allocate  new  Federal 
capital  contributions.  One  respondent 
opposed  the  amended  language  because 
it  limits  schools  eligible  for  the 
reallocation  of  remitted  funds  to  only 
those  institutions  which  established  an 
HPSL  program  between  July  1, 1972.  and 
September  30, 1985,  and  where 
institutions  have  multiple  HPSL 
programs,  it  prohibits  the  transfer  of 
funds  from  overfunded  programs  to 
those  which  are  underfunded. 

The  Secretary  notes  that  this 
provision  is  consistent  with  the  existing 
requirements  in  section  742(b)  of  the 
Act,  as  amended  by  Pub.  L  99-129,  the 
Health  Professions  Training  Assistance 
Act  of  1985.  That  section  authorizes  the 
Department  to  reallocate  remitted  HPSL 
funds  to  schools  which  established  an 
HPSL  fund  during  the  period  July  1, 
1972-September  30, 1985.  It  does  not 
provide  in  any  way  for  the  transfer  of 
funds  from  one  school  to  another  in  an 
institution  with  multiple  HPSL  programs. 
Since  the  major  concerns  with  this 
provision  relate  directly  to  statutory 
requirements  it  has  been  retained  as 
proposed  under  the  new  heading 
entitled  "Payment  of  Federal  capital 
contributions  and  reallocation  of  funds 
remitted  to  the  Secretary". 


Section  57.206  Eligibility  and  selection 
of  health  professions  student  loan 
applicants. 

Respondents  generally  supported  the 
increase  in  the  maximum  allowable 
level  of  resources  from  $5,000  to  $6,000 
or  one-half  the  cost  of  attendance, 
whichever  is  lesser,  as  proposed  in 
§  57.206(a)(l)(iv)  for  determining 
eligibility  for  students  of  medicine  and 
osteopathic  medicine.  However,  they 
suggested  that  the  Department  conduct 
frequent  reviews  of  the  costs  of  health 
education  to  determine  if  the  definition 
of  exceptional  financial  need  remains 
appropriate  in  future  years.  One 
respondent  opposed  the  proposed  level 
of  tlie  increased  threshold  for  maximum 
allowable  resources.  This  respondent 
noted  that  $6,000  no  longer  represents 
half  the  costs  of  attendance  at  public 
schools  of  medicine,  since  the  average 
total  expenses  at  public  medical  schools 
for  the  1987-88  school  year  were 
expected  to  reach  $12,951.  The 
respondent  recommended  that  $6,500 
would  therefore  be  a  more  accurate 
threshold. 

According  to  more  recent  information 
from  the  Association  of  American 
Medical  Colleges,  the  average  total  cost 
for  attending  a  public  school  of  medicine 
was  $13,432  for  the  1987-1988  school 
year.  Using  the  Department's  rationale 
for  proposing  the  $(5,000  level,  the 
maximum  allowable  level  of  resources 
should  therefore  by  $6,700,  which 
represents  approximately  half  the 
average  cost  of  attendance  at  a  public 
medical  school.  The  Department  accepts 
the  recommendation  for  the  increased 
level  and  has  revised  the  maximum 
allowable  level  of  resources  to  $6,700  or 
one-half  the  cost  of  attendance, 
whichever  is  lesser. 

Eight  respondents  were  generally  in 
favor  of  verification  of  financial  aid 
information  as  proposed  in  §  57.206(d). 
However,  the  respondents  expressed 
strong  concerns  with  the  vagueness  of 
the  wording  of  the  proposal.  The 
respondents  believed  that  the  proposal 
as  presented  leaves  the  impression  that 
the  school  is  responsible  for  verifying  all 
the  data  on  every  application  for 
financial  aid,  which  would  impose  a 
significant  administrative  burden  on 
schools.  Most  of  the  respondents  noted 
that  the  Department  of  Education  (ED) 
imposes  a  requirement  to  verify  30 
percent  of  applications  for  financial  aid 
and  suggested  that  it  would  be 
appropriate  for  the  Department  to 
similarly  limit  the  number  of 
applications  that  must  be  verified.  In 
addition,  it  was  believed  that  the  30 
percent  limit  on  verification  would 


permit  schools  to  focus  verification 
efforts  on  those  applications  with  the 
greatest  potential  for  error.  Further, 
since  the  Department  requires  that 
schools  use  a  need  analysis  system 
approved  by  ED,  and  many  of  these 
systems  have  incorporated  ED's 
computer  edit  check  system, 
respondents  encouraged  the  Department 
to  adopt  the  verification  procedures 
required  by  ED.  Finally,  the  respondents 
explained  that  the  adoption  of  ED's 
verification  system  would  permit 
schools  to  use  a  single  system  of 
verification  for  all  Federal  student  aid 
applicants  rather  than  verify  one  set  of 
data  for  student  aid  administered  by  ED 
and  additional  data  for  the  HPSL 
program. 

One  respondent  who  requested 
clarification  of  this  provision  indicated 
that  her  institution  currently  requires 
certified  copies  of  Internal  Revenue 
Service  (IRS)  tax  returns  to  verify  both 
tax  filing  status  and  Social  Security 
numbers,  compares  the  admissions 
records  to  check  for  ineligible  students 
and  collects  information  annually  on  a 
persona!  data  sheet  prior  to  loan 
disbursement  for  skiptracing 

Another  respondent  requested  that 
the  Secretary  clarify  what  is  meant  by 
verification.  The  respondent  asked  the 
following  questions:  Would  verification 
for  the  HPSL  program  be  in  the  same 
manner  that  ED  uses  for  its  student 
assistance  programs  under  Title  IV  of 
the  Higher  Education  Act?  What 
information  should  be  verified  that  will 
assist  in  skiptracing?  Does  processing 
through  a  nationally  approved  need 
analysis  system  satisfy  the  verification 
requirement?  Should  the  applicant's 
financial  information  (that  which  is  used 
to  determine  eligibility)  be  verified  even 
though  it  is  not  used  in  the  skiptracing 
process?  Is  100  percent  verification  of  all 
applicants  required  or  expected? 

One  respondent  believed  that  schools 
are  already  gathering  excessive 
documentation  for  a  variety  of  checks 
on  student  eligibiUty  and  that  the 
procedures  currently  in  place  should 
satisfy  the  intent  of  this  paragraph.  The 
respondent  noted  that  parental  tax 
information  for  HPSL  students  is 
currently  requested  by  the  school.  The 
respondent  suggested  that  the  word 
"must"  in  the  requirement  be  replaced 
by  the  word  "should  "  or  "is  strongly 
encouraged  to." 

The  Secretary  believes  that  the  school 
has  an  obligation  to  verify,  to  the  best  of 
its  ability,  the  information  provided  by 
the  student  on  the  loan  application.  The 
Secretary  does  not.  however,  intend  for 
a  school  to  verify  all  data  on  every 
application  for  financial  aid.  The 
Secretary  points  out  that  the  provision 


was  not  intended  to  be  a  new  system  of 
verification,  but  was  intended  to  give 
schools  the  authority  to  require 
documents  which  the  schools  deem 
appropriate  for  verification  and  to 
require,  to  the  extent  possible,  that 
verification  be  performed  using 
information  that  is  accessible  within  the 
school  system  (e.g.,  foreign  student 
advisors,  registrar's  office,  etc.). 

In  response  to  the  suggestions  that  ihe 
Department  adopt  ED's  verification 
system  and  the  suggestions  in  favor  of  a 
single  verification  system  for  all  Federal 
student  aid  programs,  the  Secretary 
notes  that  ED's  verification  system 
focuses  on  need  analysis  data.  Further, 
the  Secretary  reiterates  that  the  intent  of 
this  provision  is  to  provide  broad 
authority  for  schools  to  require  fi^m 
applicants  information  necessary  to 
verify  other  parts  of  the  student's 
application  information,  such  as 
citizenship  and  skiptracing  information 
as  well  as  need  analysis  data. 
Accordingly,  the  Department  has 
retained  the  provision  in  §  57.206(d) 
with  clarification  that  a  school  may 
require  that  an  applicant  provide 
documentation  to  support  information 
provided  as  part  of  the  loan  application 
process.  Examples  of  supporting 
documentation  include,  but  are  not 
limited  to:  Photocopies  of  the  parents', 
student's  and  spouse's  Federal  income 
tax  forms  with  original  signatures  for 
the  most  recent  tax  year  (or  certification 
that  no  Federal  income  tax  return  was 
filed);  tax  returns  that  are  certified  as 
having  been  received  by  the  IRS; 
certified  copies  of  birth  certificates; 
copies  of  alien  registration  cards;  or 
other  documentation  that  the  school 
considers  necessary  to  help  assure  that 
the  information  on  the  loan  application 
is  correct. 

Section  57.213a    Loan  cancellation  and 
reimbursement 

There  was  general  agreement  with  the 
provision  which  would  permit  a  school 
to  assess  a  charge  on  HPSL  loans  to 
insure  against  the  loss  of  its  institutional 
contribution  for  loans  made  on  or  after 
October  22. 1985.  that  are  canceled  due 
to  the  borrower's  death  or  permanent 
and  total  disability.  However,  there  was 
much  opposition  to  the  maximum " 
insurance  premium  which  was  proposed 
at  .3  percent  of  the  loan  amount, 
because  It  was  thought  not  to  be  cost 
effective.  Two  respondents  stated  that 
the  dollar  value  involved  in  reimbursing 
a  school  for  its  portion  of  loans 
canceled,  due  to  the  borrower's  death  or 
permanent  and  total  disability,  is  not 
significant.  Further,  the  cost  to 
implement  and  maintain  this  proposed 
procedure  outweighs  any  benefits. 


One  respondent  was  in  favor  of  the 
concept,  but  believed  that  the  time  and 
expense  it  would  take  to  charge,  bill. 
and  record  the  transactions  for  each 
disbursement  could  make  the  proposed 
provision  less  than  cost  effective.  In 
addition,  the  respondent  noted  that  the 
change  would  probably  need  to  be 
included  in  the  Regulation  Z,  Truth  in 
Lending  Statement.  Another  respondent 
was  concerned  with  the  negative  impact 
of  an  insurance  fee  on  the  overall  costs 
of  education,  a  student's  indebtedness, 
and  the  financial  aid  administrators  and 
their  resources.  The  Secretary  reminds 
these  respondents  that  implementation 
of  this  provision,  including  the  maximum 
or  minimum  rate  at  which  the  amount  of 
the  premium  will  be  assessed,  is  at  the 
discretion  of  the  school.  The  Secretary 
agrees  that  if  schools  decide  to 
implement  this  provision,  the 
information  must  be  included  in  the 
Truth  in  Lending  disclosure  statement 
required  by  Regulation  Z  (12  CFR  Part 
226). 

One  respondent  stated  that  an 
institution  should  be  allowed  to  set  and 
define  a  maximum  insurance  premium 
rate  based  on  the  history  of  its  program. 
This  respondent  explained  that  the 
calculated  insurance  rate  for  his  school 
would  be  .629  percent  for  the  period 
ending  June  30, 1985,  and  .499  percent 
for  the  period  ending  June  30, 1986. 
Since  the  primary  piupose  of  this 
provision  is  to  allow  schools,  at  their 
discretion,  to  adequately  cover  the 
losses  of  their  institutional  contributions 
for  loans  appropriately  canceled,  the 
Secretary  accepts  the  recommendation 
that  a  school  should  be  allowed  to  use  a 
rate  in  calculating  the  insurance 
premiums  that  reflects  its  cancellation 
experience  and  does  not  exceed  .6 
percent  of  the  loan  amount.  The 
provision  has  been  modified 
accordingly. 

Section  57.215    Records,  reports, 
inspection,  and  audit,  and  Section 
57.216a  Performance  standard. 

Four  respondents  were  in  favor  of  the 
revisions  to  paragraph  (a)  of  S  57.215 
and  paragraph  (d)  of  S  57.216a  which 
allow  a  school  to  request  a  hearing  with 
an  administrative  law  judge  prior  to 
being  terminated  and  provide 
procedures  for  determination  by  the 
Department  of  whether  a  hearing  is 
warranted.  Five  respondents  opposed 
the  provisions  because  they  believed 
that  the  procedures  for  determining  if  a 
hearings  is  warranted  deny  due  process. 
Some  of  the  respondents  commented 
that  allowing  the  Secretary  to  dismiss 
requests  for  hearing  if  the  basis  for  the 
requests  were  judged  to  be  frivolous  or 
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inconsequential,  runs  counter  to  the 
essential  purpose  of  a  hearing  and  that 
any  determination  that  the  issues  in 
dispute  are  frivolous  or  inconsequential 
should  be  made  by  the  administrative 
law  judge.  They  stated  that  providing  a 
statement  of  the  material,  factual  issues 
in  dispute  narrows  the  scope  of  review 
so  dramatically  as  to  render  it 
meaningless  for  many,  if  not  most, 
schools. 

Another  respondent  commented  that 
the  Secretary's  judgment  regarding  the 
decision  to  accept  or  deny  the  hearing  is 
a  conflict  of  interest,  since  the  Secretary 
would  be  a  party  in  the  hearing 
proceedings  and  suggested  authorizing  a 
third  party  to  determine  if  in  fact  the 
statement  of  factual  issues  is  frivolous 
or  inconsequential.  One  respondent  took 
exception  to  the  proposed  provision, 
believing  that  as  proposed  it  is  contrary 
to  the  intent  of  Congress.  The 
respondent  believed  that  the  intent  was 
that  the  Department  should  consider 
administrative  problems  beyond  the 
control  of  current  school  officials 
responsible  for  loan  collection  and 
intended  that  termination  should  be 
reserved  for  recalcitrant  institutions  that 
do  not  make  good  faith  efforts  to  redress 
previous  administrative  shortcomings.  A 
final  concern  of  two  other  respondents 
was  for  clarification  of  the  precise 
situation  that  would  be  untimely  in 
requesting  a  hearing. 

The  Department  emphasizes  that  the 
intent  of  the  proposal  is  to  assure  that 
the  hearing  process  is  administered  as 
efficiently  and  cost-effectively  as 
possible  for  the  schools  and  the 
Department,  and  concludes  that  it  is 
consistent  with  both  due  process  and 
legislative  requirements.  We  note  that 
under  administrative  hearing 
procedures,  an  administrative  law  judge 
can  rule  only  on  issues  in  dispute. 
Existing  regulations  have  the  effect  of 
law  and  are  not  subject  to  dispute 
through  a  hearing  before  an 
administrative  law  judge. 

A  determination  of  what  constitutes  a 
factual  issue  in  dispute  is  directly  tied  to 
the  reporting  requirements  in  9  57.215  or 
the  performance  standard  in  9  57.216a  of 
the  regulations.  An  example  of  a  factual 
issue  in  dispute  would  be  a  case  where 
a  school  alleges  facts  which,  if  true, 
would  undercut  the  Department's 
determination  that  it  has  not  met  the 
requirements  of  the  perfoimance 
standard  provision.  Such  a  case  would 
involve  a  material,  factual  issue  in 
dispute  that  would  be  appropriate  for 
resolution  through  a  hearing  by  an 
administrative  law  judge. 

The  proposed  procedure  for 
determining  whether  a  hearing  must  be 
conducted  is  essentially  an 


administrative  "summary  judgment" 
proceeding.  It  is  a  well-settled  principle 
that  an  agency  has  the  authority  to  deny 
a  hearing  when  it  appears  from  the 
request  that  no  substantial  issue  of  fact 
is  in  dispute.  Weinberger  v.  Hynson, 
Westcott  6- Dunning,  412  U.S.  609  (1973); 
United  States  v.  Storer  Broadcasting 
Co..  351  U.S.  192,  202-205  [1956); 
Pineapple  Growers  Association  of 
Hawaii  v.  F.D.A..  673  P.2d  1083  (9th  Cir. 
1982). 

Section  746  of  the  Act  which  requires 
the  Secretary  to  provide  an  opportunity 
for  a  hearing  does  not  constitute  a  bar  to 
such  summary  judgment.  When  it  is 
apparent  from  a  request  that  there  are 
no  substantive  issues  in  dispute,  no 
purpose  could  be  served  by  holding  a 
public  hearing.  In  upholding  a  similar 
summary  jud^ent  provision 
promulgated  by  the  Food  and  Drug 
Administration,  the  Eighth  Circuit 
articulated  the  rationale  for  the 
provision  as  follows: 

*  *  *  The  hearing  it  solely  for  the  purpose 
of  receiving  evidence  "relevant  and  material 
to  the  issues  raised  by  such  objections." 
Certainly,  then  the  obiections,  in  order  to  be 
effective  and  necessitate  the  hearing 
requested,  must  be  legally  adequate  so  that,  if 
true,  the  order  complained  of  could  not 
prevail.  The  objections  must  raise  "issues." 
The  issues  must  t>e  material  to  the  question 
involved;  that  is.  the  legahty  of  the  order 
attacked  They  may  not  be  frivolous  or 
inconsequential.  Where  the  objecUons  stated 
and  the  issues  raised  thereby  are,  even  if 
true,  legally  insufficient,  their  effect  is  a 
nullity  and  no  objections  have  been  stated. 
Congress  did  not  intend  the  governmental 
agencies  created  by  it  to  perform  useless  or 
unfruitful  tasks.  If  it  is  perfectly  clear  that  the 
petitioner's  appeal  for  a  hearing  contains 
nothing  material  and  the  objections  stated  do 
not  abrogate  the  legality  of  the  order 
attacked,  no  hearing  is  required  by  law. 
Dyestuffs  and  Chemicals,  Inc.,  v.  Flemming. 
Zn  F.2d  281,  236  (6th  Cir.  1959),  cert,  denied 
362  U.S.  911  (1960). 

One  respondent  suggested  that  the 
notice  of  intent  to  terminate  be  mailed 
by  registered  mail.  In  response,  the 
Secretary  notes  that  notification  of 
termination  status  is  currently  being 
accomplished  through  certified  mail, 
return  receipt  requested,  and  addressed 
to  the  authorized  official  as  indicated  by 
the  school. 

Finally,  with  regard  to  the  comments 
concerning  clarification  of  timely 
requests  for  a  hearing,  section  746  of  the 
Act  provides  a  30^ay  period  after 
receipt  of  the  written  notice  of  the 
Secretary's  intent  to  terminate  within 
which  the  school  must  request  a  hearing. 
The  NPRM  proposed  an  expansion  of 
this  period  to  90  days  to  allow 
additional  time  for  a  school  to  prepare 
and  submit  material  factual  issues  in 


dispute  to  warrant  a  hearing.  The 
Department  has  clarified  the  time  frame 
in  the  final  regulations.  The  regulations 
state  that  the  Secretary  will  provide  the 
school  with  a  written  notice  specifying 
his  or  her  intention  to  terminate  the 
school's  participation  in  the  program 
and  stating  that  the  school  may  request, 
within  30  days  of  the  receipt  of  this 
notice,  a  formal  hearing.  If  the  school 
requests  a  hearing,  it  must  within  90 
days  of  the  receipt  of  the  notice,  submit 
material,  factual  issues  in  dispute  to 
demonstrate  that  there  is  cause  for  a 
hearing. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
proposed  requirements  in  these 
regulations  are  minimal.  Therefore,  in 
accordeuice  with  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
Secretary  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  HPSL 
schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
regulatory  impact  analysis  is  not 
required.  In  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act 

Sections  57.215  and  57.216a  contain 
information  collection  requirements 
which  have  been  approved  by  the  Ofiice 
of  Management  and  Budget  (OMB) 
under  section  3507  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  control  number  0915-0115. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Grant  programs-hpqlth. 
Education  of  disadvantaged.  Health 
facilities.  Educational  facihties.  Health 
professions.  Educational  study 
programs.  Loan  programs-health. 
Emergency  medical  ser\'ices.  Medical 
and  dental  schools.  Grant  programs- 
education.  Scholarships  and  fellowships. 
Student  aid. 

Accordingly,  Subpart  C  of  42  CFR  Part 
57  is  amended  as  follows: 

Dated:  August  8, 1988. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  September  19. 198a 
Otis  R.  Bowen, 
Sec.-ftary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.342.  Health  Professions  Student  Loan 
Program). 


PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FAaUTIES,  EDUCATIONAL 
IMPROVEMENTS,  SCHOLARSHIPS 
AND  STUDENT  LOANS 

Subpart  C— Health  Professions 
Student  Loans 

1.  The  authority  for  Subpart  C 
continues  to  read  as  follows: 

Authority:  Sec.  215,  Public  Health  Service 
Act.  58  Stat.  690,  as  amended.  03  Stat.  35  (42 
U.S.C.  216);  sees.  740-747,  Public  Health 
Service  Act,  77  Stat.  170-173,  90  Stat.  2266- 
2268.  91  Stat  390^391.  95  Stat.  SZa  99  Stat. 
532-536  (42  U.S.C.  294m-q). 

2.  Section  57.202  is  amended  by 
revising  the  definition  for  "default"  as 
follows: 

957.202    Definitions. 

•  •         *         •         * 

"Default"  means  the  failure  of  a 
borrower  of  a  loan  made  imder  this 
subpart  to  make  an  installment  payment 
when  due,  or  comply  with  any  other 
term  of  the  promissory  note  for  such 
loan,  except  that  a  loan  made  imder  this 
subpart  shall  not  be  considered  to  be  in 
default  if  the  loan  is  discharged  in 
bankruptcy,  the  borrower's  repayment 
schedule  has  been  renegotiated  and  the 
borrower  is  complying  with  the 
renegotiated  schedule,  or  the  loan  is  in 
forbearance. 

•  «        •        •        • 

3.  Section  57.204  is  amended  by 
revising  the  heading  of  the  section  and 
adding  a  new  paragraph  (c)  as  follows: 

§  57.204    Payment  of  Federal  capital 
contributions  and  reallocatton  of  funds 
remitted  to  the  Secretary. 

•  «         »         •         • 

(c)  Reallocation  of  funds  remitted  to 
the  Secretary.  All  funds  from  a  student 
loan  fund  established  under  this  subpart 
which  are  remitted  to  the  Secretary  in 
any  fiscal  year  shall  be  available  for 
allotment  under  this  subpart,  in  the 
same  fiscal  year  and  the  succeeding 
fiscal  year,  to  schools  which,  during  the 
period  beginning  on  July  1, 1972,  and 
ending  on  September  30, 1985, 
established  student  loan  funds  with 
Federal  capital  contributions  under  this 
subpart.  The  Secretary  will  from  time  to 
time  set  dates  by  which  the  schools 
must  file  applications  to  receive  a 
portion  of  these  funds.  If  the  total  of  the 
amounts  requested  for  any  fiscal  year 
by  eligible  schools  exceeds  the  amount 
of  funds  determined  by  the  Secretary  at 
the  time  of  payment  to  be  available  for 
this  purpose,  the  payment  to  each  school 
will  be  reduced  to  whichever  is  smaller: 

(1)  The  amount  requested  in  the 
application,  or 


(2)  Ao  amount  which  bears  the  same 
ratio  to  the  total  amount  of  returned 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  that 
fiscal  year  for  the  Health  Professions 
Student  Loan  program  as  the  number  of 
full-time  students  estimated  by  the 
Secretary  to  be  enrolled  in  that  school 
bears  to  the  estimated  total  number  of 
full-time  students  in  all  eligible  schools 
during  that  year. 

Amounts  remaining  after  these 
payments  are  made  will  be  distributed 
in  accordance  with  this  paragraph 
among  schools  whose  applications 
requested  more  than  the  amount  paid  to 
them,  widi  whatever  adjustments  may 
be  necessary  to  prevent  the  total  paid  to 
any  school  from  exceeding  the  total 
requested  by  it. 

4.  Section  57.206  is  amended  by 
revising  paragraph  (a)(l)(iv]  and  adding 
a  new  paragraph  (d)  as  follows: 

§57,206    EliglliNttyandsalsctionofhsanti 
professions  student  loan  appltcants. 

(a)  *  *  * 

(1)  *  •  * 

(iv)  Of  exceptional  financial  need  in 
the  case  of  students  of  medicine  or 
osteopathic  medicine.  A  student  will  be 
considered  to  demonstrate  exceptional 
financial  need  if  the  school  determines 
that  his  or  her  resources,  as  described  in 
paragraph  (b)(1)  of  this  section,  do  not 
exceed  the  lesser  of  $6,700  or  one-half  of 
the  costs  of  attendance  at  the  school 
Summer  earnings,  educational  loans, 
veterans  (G.I.)  benefits  and  earnings 
during  the  school  year  will  not  be 
considered  as  resources  in  determining 
whether  an  applicant  meets  the 
eligibility  criteria  for  exceptional 
financial  need,  but  will  be  considered  in 
determining  the  amoimt  of  funds  a 
student  may  receive;  and 
•         •         •         •         » 

(d)  Verification  of  loan  information. 
The  school  must  verify,  to  the  best  of  its 
ability,  the  information  provided  by  the 
student  on  the  loan  appHcation.  To 
comply  with  this  requirement,  a  school 
may  require  that  a  student  provide,  for 
example:  Photocopies  of  the  parents', 
student's,  and  spouse's  Federal  income 
tax  forms  with  original  signatures  for 
the  most  recent  tax  year  (or  certification 
that  no  Federal  income  tax  return  was 
filed);  tax  returns  that  are  certified  as 
having  been  received  by  the  Internal 
Revenue  Service;  or  other 
documentation  that  the  school  considers 
necessary  to  help  assure  that 
information  on  the  loan  application  is 
correct. 

5.  Section  57.213a  is  revised  as 
follows: 


957.2t3a    Loan 
reimbufsaoiaiiL 

(a)  For  loans  made  prior  to  October 
22, 1985,  in  the  event  that  insufficient 
funds  are  available  to  the  Secretary  in 
any  fiscal  year  to  enable  him  or  her  to 
pay  to  all  schools  their  proportionate 
shares  of  all  loans  and  interest  canceled 
under  this  subpart  for  practice  in  a 
shortage  area,  death,  or  disability: 

(1)  Each  school  will  be  paid  an 
amount  bearing  the  same  ratio  to  the 
total  of  the  funds  available  for  that 
purpose  as  the  principal  of  loans 
canceled  by  that  school  in  that  fiscal 
year  bears  to  the  total  principal  of  loans 
canceled  by  all  schools  in  that  year  and 

(2)  Any  additional  amounts  to  which  a 
school  is  entitled  will  be  paid  by  the 
Secretary  at  the  time  of  distribution  of 
the  assets  of  the  school's  Fund  under 
section  743  of  the  Act. 

(b)  For  loans  made  on  or  after  October 
22, 1905,  a  school  may  assess  the 
borrower  a  charge  to  insure  against  the 
loss  of  the  institutional  share  of  a  loan 
canceled  due  to  the  borrower's  death  or 
permanent  and  total  disability.  The 
school  must  develop  annually  a  rate 
which  reflects  its  cancellation 
experience.  This  change  shall  not  exceed 
.6  percent  of  the  loan  amount  Funds 
collected  imder  this  provision  must  be 
maintained  by  the  school  in  an  insured, 
iiiterest-bearing  accoimt  (with  any 
earned  interest  credited  to  this 
insurance  fund),  and  used  only  to 
reimburse  the  school  for  the  institutional 
share  of  any  HPSL  loan  made  on  or  after 
October  22, 1985,  that  is  canceled  due  to 
the  borrower's  death  or  permanent  and 
total  disability.  A  school  is  not  required 
to  establish  a  separate  bank  accoimt, 
but  is  required  to  maintain  separate 
accountability. 

6.  Section  57.215  is  amended  by 
revising  paragraph  (a)  and  the  OMB 
control  number  statement  to  read  as 
follows: 

9  57.215    Records,  reports.  Inspection,  and 
audit 

(a)  Each  Federal  capital  contribution 
and  Federal  capital  loan  is  subject  to  the 
condition  that  the  school  must  maintain 
those  records  and  file  with  the  Secretary 
those  reports  relating  to  the  operation  of 
its  health  professions  student  loan  funds 
as  the  Secretary  may  find  necessary  to 
carry  out  the  purposes  of  the  Act  and 
these  regualtions.  A  school  must  submit 
required  reports  to  the  Secretary  within 
45  days  of  the  close  of  the  reporting 
period. 

(1)  A  school  which  fails  to  submit  a 
required  report  for  its  Federal  capital 
contribution  fund  within  45  days  of  the 
close  of  the  reporting  period: 
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(i)  Shall  be  prohibited  from  receiving 
new  Federal  capital  contributions; 

(ii)  Must  place  the  revolving  fund  and 
all  subsequent  collections  in  an  insured 
interest-bearing  account;  and 

(iii)  May  make  no  loan  disbursements. 
The  above  restrictions  apply  until  the 
Secretary  determines  that  the  school  is 
in  compliance  with  the  reporting 
requirement. 

(2)  A  school  that  fails  to  submit  a 
complete  report  within  6  months  of  the 
close  of  the  reporting  period  will  be 
subject  to  termination.  The  Secretary 
will  provide  the  school  with  a  written 
notice  specifying  his  or  her  intention  to 
terminate  the  school's  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  30  days  of  the 
receipt  of  this  notice,  a  formal  hearing.  If 
the  school  requests  a  hearing,  it  must 
within  90  days  of  the  receipt  of  the 
notice,  submit  material,  factual  issues  in 
dispute  to  demonstrate  that  there  is 
cause  for  a  hearing.  These  issues  must 
be  both  substantive  and  relevant.  The 
hearing  will  be  held  in  the  Washington, 
DC  metropolitan  area.  The  Secretary 
will  deny  a  hearing  if: 

(i)  The  request  for  a  hearing  is 
untimely  (i.e.,  fails  to  meet  the  30-day 
requirement); 

(ii)  The  school  does  not  provide  a 
statement  of  material,  factual  issues  in 
dispute  within  the  90-day  required 
period;  or 

(iii)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 


written  denial  to  the  school  setting  forth 
the  reasons  for  denial.  If  a  hearing  is 
denied,  or  if  as  a  result  of  the  hearing, 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
failure  to  submit  a  complete  report 
within  6  months  of  the  close  of  the 
reporting  period  must  continue  to  pursue 
collections  and  may  reapply  for 
participation  in  the  program  once  it  has 
submitted  the  overdue  report. 

(3)  The  school  must  also  comply  with 
the  requirements  of  45  CFR  Part  74  and 
section  705  of  the  Act  concerning 
recordkeeping,  audit,  and  inspection. 

(Approved  by  the  OfFice  of  Management  and 
Budget  under  control  numbers  0915-0094  and 
0915-0115) 

7.  Section  57.216a  is  amended  by 
revising  paragraph  (d)  and  adding  an 
OMB  control  number  to  read  as  follows: 

S  57.216a    Performanc*  standard. 

***** 

(d)  Any  school  subject  to  the 
provisions  of  paragraph  (c)(3)  of  this 
section  which  fails  to  comply  with  those 
requirements  will  be  subject  to 
termination.  The  Secretary  will  provide 
the  school  with  a  written  notice 
specifying  his  or  her  intention  to 
terminate  the  school's  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  30  days  of  the 
receipt  of  this  notice,  a  formal  hearing.  If 


the  school  requests  a  hearing,  it  must 
within  90  days  of  the  receipt  of  the 
notice,  submit  material,  factual  issues  in 
dispute  to  demonstrate  that  there  is 
cause  for  a  hearing.  These  issues  must 
be  both  substantive  and  relevant.  The 
hearing  will  be  held  in  the  Washington, 
DC  metropolitan  area.  The  Secretary 
will  deny  a  hearing  if: 

(1)  The  request  for  a  hearing  is 
untimely  (i.e.,  fails  to  meet  the  30-day 
requirement); 

(2)  The  school  does  not  provide  a 
statement  of  material,  factual  issues  in 
dispute  within  the  90-day  required 
period:  or 

(3)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial  to  the  school  setting  forth 
the  reasons  for  denial.  If  a  hearing  is 
denied,  or  if  as  a  result  of  the  hearing, 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
failure  to  comply  with  the  provisions  of 
paragraph  (c)(3)  of  this  section  must 
continue  to  pursue  collections  and  may 
reapply  for  participation  in  the  program 
only  when  it  has  attained  a  default  rate 
of  5  percent  or  less. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0115) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
42  CFR  Part  57 

Nursing  Student  Loan  Program 

agency:  Public  Health  Service.  HHS. 
action:  Final  regulations. 

SUMMARY:  This  rule  revises  existing 
regulations  governing  the  Nursing 
Student  Loan  (NSL)  program  to 
implement  amendments  made  to  the 
Public  Health  Service  Act  (the  Act)  by 
the  Nurse  Education  Amendments  of 
1985.  to  clanfy  the  definition  of 
"default."  add  a  paragraph  on 
reallocation  of  funds,  and  establish 
hearing  procedures.  Also,  this  rule  will 
require  schools  to  verify  the  information 
provided  by  the  student  on  the  loan 
application. 

EFFECTIVE  DATE:  These  regulations  are 
effective  November  17. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Peggy  Washburn.  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-48,  5600  Fishers  Lane. 
Rockville,  Maryland  20857;  telephone 
number  301  443-4540. 

SUPPLEMENTARY  INFORMATION:  On  June 
5, 1987.  the  Department  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
{52  FR  21486)  to  incorporate 
amendments  to  the  NSL  program  made 
by  Pub.  L.  9»-92,  the  Nurse  Education 
Amendments  of  1985.  The  Department 
received  written  comments  on  the 
NPRM  from  8  schools  and  1  professional 
association.  The  conunents  and  the 
Department's  responses  are  discussed 
below.  For  clarity,  the  comments  and 
responses  are  arranged  according  to  the 
section  numbers  and  headings  of  the 
rule  to  which  they  pertain. 

Section  57.302    Definitions. 

Respondents  were  generally  in  favor 
of  the  statutory  defmition  of  "default." 
However,  they  objected  to  the  proposal 
that  if  a  borrower  has  failed  to  make  an 
installment  payment  when  due,  the 
school  may  reasonably  conclude  that 
the  borrower  intends  to  repay  the  loan 
and  thus  exclude  the  loan  from  the 
default  category  only  in  the  following 
situations:  (1)  if  the  loan  is  in 
forbearance,  or  (2)  if  the  borrower's 
repayment  schedule  has  been 
renegotiated  and  the  borrower  is 
complying  with  the  renegotiated 
schedule.  The  respondents  believed  the 


proposal  to  be  unnecessarily  restrictive 
and  suggested  that  payments  of 
significant  portions  of  the  loan  or 
contacts  by  a  credit  counseling 
organization  on  behalf  of  a  borrower 
should  also  be  evidence  of  a  borrower's 
intent  to  repay  the  loan. 

The  Secretary  believes  that 
responsible  borrowers  who  have 
temporary  financial  problems,  but  who 
plan  to  fulfdl  their  obligations,  will  enter 
into  a  renegotiation  or  forbearance 
agreement,  and  abide  by  the  agreement. 
Therefore,  the  Department  has  retained 
this  provision  as  proposed. 

Section  57.304    Payment  of  Federal 
capital  contributions. 

One  respondent  objected  to  the 
proposed  amendment  in  S  57.304(c)  to 
reallocate  funds  returned  to  the 
Department  under  procedures  consistent 
with  those  used  to  allocate  new  Federal 
capital  contributions.  This  respondent 
opposed  the  amended  language  because 
it  limits  schools  eligible  for  the  first 
reallocation  of  remitted  funds  to  those 
institutions  which  established  an  NSL 
program  after  September  30, 1975,  and 
where  institutions  have  more  than  one 
NSL  program  it  prohibits  the  transfer  of 
funds  from  overfunded  programs  to 
those  which  are  underfunded. 

The  Secretary  notes  that  this 
provision  is  consistent  with  the 
requirements  in  section  838(a)(3)  of  the 
Act,  as  amended  by  Pub.  L.  99-^2,  the 
Nurse  Education  Amendments  of  1985. 
That  section  authorizes  the  Department 
to  reallocate  remitted  NSL  funds,  giving 
priority  to  schools  which  established  an 
NSL  fund  after  September  30, 1975.  It 
does  not  provide  in  any  way  for  the 
transfer  of  funds  from  one  school  to 
another  within  an  institution  with  more 
than  one  NSL  program.  However,  under 
the  proposed  provision,  if  there  are 
funds  remaining  after  fully  funding  the 
priority  schools,  remaining  funds  are 
awarded  to  other  eligible  schools.  Since 
the  major  concern  with  this  provision 
relates  directly  to  statutory 
requirements,  it  has  been  retained  as 
proposed  under  the  new  heading 
entitled  "Payment  of  Federal  capital 
contributions  and  reallocation  of  funds 
remitted  to  the  Secretary. " 

Section  57.306    Eligibility  and  selection 
of  nursing  student  loan  applicants. 

Eight  respondents  were  generally  in 
favor  of  verification  of  financial  aid 
information  as  proposed  in  I  57.306(c). 
However,  the  respondents  expressed 
strong  concerns  with  the  vagueness  of 
the  wording  of  the  proposal.  The 
respondents  believed  that  the  proposal 
as  presented  leaves  the  imnpression  that 
the  school  is  responsible  for  verifying  all 
the  data  on  every  application  for 


financial  aid,  which  would  impose  a 
signiHcant  administrative  burden  on 
schools.  Most  of  the  respondents  noted 
that  the  Department  of  Education  (ED) 
imposes  a  requirement  to  verify  30 
percent  of  applications  for  financial  aid 
and  suggested  that  it  would  be 
appropriate  for  the  Department  to 
similarly  limit  the  number  of 
applications  that  must  be  verified.  In 
addition,  it  was  believed  that  the  30 
percent  limit  on  verification  would 
permit  schools  to  focus  verification 
efforts  on  those  applications  with  the 
greatest  potential  for  error.  Further, 
since  the  Department  requires  that 
schools  use  a  need  analysis  system 
approved  by  ED,  and  many  of  these 
systems  have  incorporated  EO's 
computer  edit  check  system, 
respondents  encouraged  the  Department 
to  adopt  the  verification  procedures 
required  by  ED.  Finally,  die  respondents 
explained  that  the  adoption  of  ED's 
verification  system  would  permit 
schools  to  use  a  single  system  of 
verification  for  all  Federal  student  aid 
applicants  rather  than  verify  one  set  of 
data  for  student  aid  administered  by  ED 
and  additional  data  for  the  NSL 
program. 

One  respondent  stated  that  schools 
are  currently  gathering  excessive 
documentation,  such  as  Federal  tax 
information,  statements  of  non-taxable 
income,  household  size.  etc..  while 
another  respondent  asked  what 
information  should  be  verified  that  will 
assist  in  skiptracing  and  whether 
processing  through  a  nationally 
approved  need  analysis  system  would 
satisfy  the  verification  requirement. 

One  respondent  recommended  that 
schools  be  allowed  to  use  their 
institutions'  overall  quality  control 
programs  where  such  programs  exist  to 
simplify  the  verification  of  applicants' 
information. 

The  Secretary  believes  that  the  school 
has  an  obligation  to  verify,  to  the  best  of 
its  ability,  the  information  provided  by         ^ 
the  student  on  the  loan  application.  The 
Secretary  does  not.  howe\er.  intend  for 
a  school  to  verify  all  data  on  every 
application  for  financial  aid.  The 
Secretary  points  out  that  this  provision 
was  not  intended  to  be  a  new  system  of 
veriRcation,  but  was  intended  to  give 
schools  the  authority  to  require 
documents  which  the  schools  deem 
appropriate  for  verification  and  to 
require,  to  the  extent  possible,  that 
verification  be  performed  using 
information  that  is  accessible  within  the 
school  system  (e.g.,  foreign  student 
advisors,  registrar's  office,  etc.).  If  a 
school  already  has  in  place  a  system  it 
uses  to  verify  applicants'  information, 
this  provision  will  allow  the  school  to 


expand  on  that  system  as  appropriate 
for  effective  verification.  In  response  to 
the  suggestions  that  the  Department 
adopt  ED's  verification  system  and  the 
suggestions  in  favor  of  a  single 
verification  system  for  all  Federal 
student  aid  programs,  the  Secretary 
notes  that  ED's  verification  system 
focuses  on  the  need  analysis  data. 
Further,  the  Secretary  reiterates  that  the 
intent  of  this  provision  is  to  provide 
broad  authority  for  schools  to  require 
from  applicants  information  necessary 
to  verify  other  parts  of  the  student's 
application  information,  such  as 
citizenship  and  skiptracir^g  information 
as  well  as  need  analysis  data. 
Accordingly,  the  Department  has 
retained  the  provision  in  §  57.306(c)  with 
clarification  that  a  school  may  require 
that  an  applicant  provide  documentation 
to  support  information  provided  as  part 
of  the  loan  application  process. 
Examples  of  supporting  documentation 
include,  but  are  not  limited  to: 
Photocopies  of  the  parent's,  student's 
and  spouse's  Federal  income  tax  forms 
with  original  signatures  for  the  most 
recent  tax  year  (or  certification  that  no 
Federal  income  tax  return  was  filed);  tax 
returns  that  are  certified  as  having  been 
received  by  the  Internal  Revenue 
Service;  certified  copies  of  birth 
certificates;  copies  of  alien  registration 
cards;  or  other  documentation  that  the 
school  considers  necessary  to  help 
assure  that  the  information  on  the  loan 
application  is  correct. 

Section  57.315  Records,  reports, 
inspection,  and  audit,  and  section 
57.316a  Performance  standard. 

Respondents  were  generally  in  favor 
of  the  revisions  to  paragraph  (a)  of 
§  57.315  and  paragraph  (d)  of  §  57.3168 
which  allow  a  school  to  request  a 
hearing  with  an  administrative  law 
judge  prior  to  being  terminated. 
However,  they  opposed  the  procedures 
for  determination  by  the  Department  of 
whether  a  hearing  is  warranted  because 
they  believed  that  the  procedures  would 
deny  duf  process.  The  respondents 
conimenl'?d  that  allowing  the  Secretary 
to  dismiss  requests  for  hearings  if  the 
basis  for  the  requests  were  judged  to  be 
frivolous  or  inconsequential  runs 
counter  to  the  essential  purpose  of  a 
hearing  and  that  any  determination  that 
the  issues  in  dispute  are  frivolous  or 
inconsequential  should  be  made  by  the 
administrative  law  judge.  One  of  the 
respondents  commented  that  the 
Secretary's  judgment  regarding  the 
decision  to  accept  or  deny  the  hearing  is 
a  conflict  of  interest,  since  the  Secretary 
would  be  a  party  in  the  hearing 
proceedings  and  suggested  authorizing  a 
third  party  to  determine  if  in  fact  that 


the  statement  of  factual  issues  is 
frivolous  or  inconsequential. 

One  respondent  took  exception  to  the 
proposed  requirement  that  hearings  be 
held  in  the  Washington,  DC 
metropolitan  area.  The  respondent 
stated  that  the  requirement  will  limit 
many  schools'  opportunity  for  adequate 
representation  during  termination 
proceedings  and  recommended  that 
there  be  regional  hearings  instead. 

The  Department  emph-^siies  that  the 
intent  of  the  proposal  is  to  assure  that 
the  hearing  process  is  administered  as 
efficiently  and  cost-effectively  as 
possible  for  the  schools  and  the 
Department,  and  concludes  that  it  is 
consistent  with  both  due  process  and 
legislative  requirements.  We  note  that 
under  administrative  hearing 
procedures,  an  administrative  law  judge 
can  rule  only  on  issues  in  dispute. 
Existing  regulations  have  ihe  effect  of 
law  and  are  not  subject  to  dispute 
through  a  hearing  before  an 
administrative  law  judge. 

A  determination  of  what  constjti:tes  a 
factual  issue  in  dispute  is  directly  tied  to 
the  reporting  requirements  in  §  57.315  or 
the  performance  standard  in  §  57.316a  of 
the  regulations.  An  example  of  a  factual 
issue  in  dispute  would  be  a  case  where 
a  school  alleges  facts  which,  if  true, 
would  undercut  the  Department's 
determination  that  the  school  has  not 
met  the  requirements  of  the  performance 
standard  provision.  Such  a  case  would 
involve  a  material,  factual  issue  in 
dispute  that  would  be  appropriate  for 
resolution  through  a  hearing  by  an 
administrative  law  judge. 

The  proposed  procedure  for 
determining  whether  a  hearing  must  be 
conducted  is  essentially  an 
administrative  "summary  judgment" 
proceeding.  It  is  a  well-settled  principle 
that  an  agency  has  the  authority  to  deny 
a  hearing  when  it  appears  from  the 
request  that  no  substantial  issue  of  fact 
is  in  dispute.  Weinberger  v.  Hynson, 
Weslcott  &  Dunning,  412  U.S.  609  (1973); 
United  States  v.  Storer  Broadcasting 
Co.,  351  U.S.  192.  202-205  (19.b6); 
Pineapple  Growers  Association  of 
Hawaii  v.  F.D.A..  673  F.2d  1083  (9tb  Cir 
1982). 

Section  746  of  the  Act  which  requires 
the  Secretary  to  provide  an  opportunity 
for  a  hearing  does  not  constitute  a  bar  to 
such  summary  judgment.  When  it  is 
apparent  from  a  request  that  there  are 
no  substantive  issues  in  dispute,  no 
purpose  could  be  served  by  holding  a 
public  hearing.  In  upholding  a  similar 
summary  judgment  provision 
promulgated  by  the  Food  and  Drug 
Administration,  the  Eighth  Circuit 


articulated  the  rationale  for  the 
provision  as  follows: 

*  *  *  The  hearing  is  solely  for  the  purpose  ol 
receiving  evidence  "relevant  and  material  lo 
the  issues  raised  by  such  objections." 
Certainly,  then  the  objections,  in  order  to  tie 
effective  and  necessitate  the  hearinj; 
requested,  must  be  legally  adequate  so  that,  if 
true,  the  order  complained  of  could  not 
prevail.  The  objections  must  raise  "issues." 
The  issues  must  l>e  material  to  lh<^  question 
involved,  that  is.  the  legalit;,  of  the  oider 
attacked.  They  may  not  be  f.-ivolous  or 
inconsequential  Wherp  the  ohjertions  stattjd 
end  the  issues  raised  thereby  are,  even  if 
true,  legally  insufficient,  their  effect  is  a 
nullity  and  no  objections  have  been  slated. 
Congress  did  noi  intend  the  governmental 
agencies  created  by  it  to  perform  useless  or 
unfruitful  tasks.  If  it  is  perfectly  cleai  that  the 
petitioner's  appeal  for  a  hearing  contains 
nothing  material  and  the  objections  slated  do 
not  ab.tjgate  the  legality  of  the  order 
attacked,  no  hearing  is  required  by  law. 
Dyestuffs  and  Chemicals  inc.,  v  h'lummhig, 
271  F.2d  281  286  18th  Cir  1959),  ceH  donit^rl 
362  U.S.  911  11960). 

With  regard  to  the  recommendation 
lor  regional  hearings,  the  Secretary 
continues  to  believe  that  the  location  of 
hearings  must  be  limited  to  the 
Washington.  DC.  metropolitan  area  due 
to  constraints  in  departmental 
resources.  However,  the  Secretary  notes 
that  where  the  school  is  unable  to  attend 
a  hearing  in  the  Washington.  DC, 
metropolitan  area,  it  may  be  possible  for 
the  administrative  law  judge  to  conduct 
the  hearing  by  mail. 

Finally,  the  Secretary  believes  that 
clarification  is  necessarj'  in  determining 
what  constitutes  a  timely  request  for  a 
hearing.  Section  842  of  the  Act  provides 
a  30-day  period  alter  rRceipl  of  the 
written  notice  of  the  Secretary's  intent 
to  terminate  within  which  the  school 
must  request  a  hearing.  The  NPRM 
proposed  an  expansion  of  this  ppriod  to 
90  days  to  allow  additional  time  for  a 
school  to  prepare  and  submit  material, 
factual  issues  in  dispute  to  warrant  a 
hearing.  The  Department  has  clarified 
the  time  frame  in  the  final  regulations. 
The  regulations  state  that  the  Secretary 
will  provide  the  school  with  a  written 
notice  specifying  his  or  her  intention  to 
terminate  the  school's  participation  in 
the  program  and  staling  that  the  school 
may  request,  within  30  days  of  the 
receipt  of  this  notice,  a  formal  hearing.  II 
the  school  requests  a  hearing,  it  must, 
within  90  days  of  the  receipt  of  the 
notice,  submit  material,  factual  issues  in 
dispute  to  demonstrate  that  there  is 
cause  for  a  hearing. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
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proposed  requirements  in  these 
regulations  are  minimal.  Therefore,  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
Secretary  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  NSL 
schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291:  therefore,  a 
regulatory  impact  analysis  is  not 
required.  In  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act 

Sections  57.315  and  57.316a  contain 
information  collection  requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under 
section  3507  of  the  Paperwork  Reduction 
Act  of  1980  and  assigned  control  number 
0915-0115. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health,  Grant  programs-health. 
Education  of  disadvantaged.  Health 
facilities.  Educational  facilities.  Health 
professions,  Educational  study 
programs.  Loan  programs-health. 
Emergency  medical  services.  Medical 
and  dental  schools.  Grant  programs- 
education.  Scholarships  and  fellowships, 
Student  aid. 

Accordingly,  Subpart  D  of  42  CFR  Part 
57  is  amended  as  follows: 

Dated:  August  8. 1988. 
Robert  E.  Windom. 
Assistant  Secretary  for  Health. 

Approved:  SeptemtiRr  6. 1988. 
Otis  R.  Bowen, 
Secretary. 

(Catalog  of  Federal  Domestic  Assistance,  No. 
13.3&4,  Nursing  Student  Loan  Program) 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACIUTIES,  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

Subpart  D— Nursing  Student  Loans 

1.  The  authority  for  Subpart  D 
continues  to  read  as  follows: 

Authority:  Sec.  215,  Public  Health  Service 
Act.  58  Stat.  690,  67  Stat.  631(42  U.S.C.  216); 
sees.  835-842.  Public  Health  Service  Act.  78 
Stat.  913-916.  as  amended.  99  Stat.  397-400, 
536-537  (42  U.S.C.  297a-i). 

2.  Section  57.302  is  amended  by 
revising  the  definition  for  "default"  as 
follows: 

§  57.302    Definitions. 


"Default"  means  the  failure  of  a 
borrower  of  a  loan  made  under  this 
subpart  to  make  an  installment  payment 
when  due.  or  comply  with  any  other 
term  of  the  promissory  note  for  such 
loan,  except  that  a  loan  made  under  this 
subpart  shall  not  be  considered  to  be  in 
default  if  the  loan  is  discharged  ^n 
bankniptcy,  the  borrower's  repayment 
schedule  has  been  renegotiated  and  the 
borrower  is  complying  with  the 
renegotiated  schedule,  or  the  loan  is  in 
forbearance. 
*        *        •        •        • 

3.  Section  57.304  is  amended  by 
revising  the  heading  of  the  section  and 
adding  a  new  paragraph  (c)  as  follows: 

§  57.304    Payment  of  Federal  capital 
contributions  and  reallocation  of  funds 
remitted  to  ttie  Secretary. 

***** 

(c)  Reallocation  of  funds  remitted  to 
the  Secretary.  (1)  All  funds  from  a 
student  loan  fund  established  under  thiS 
subpart  which  are  remitted  to  the 
Secretary  in  any  fiscal  year  shall  be 
available  for  allotment  under  this 
subpart,  in  the  same  fiscal  year  and  the 
succeeding  fiscal  year,  to  eligible 
nursing  schools.  In  making  these 
allotments,  the  Secretary  shall  give 
priority  to  nursing  schools  which 
established  a  student  loan  fund  under 
this  subpart  after  September  30, 1975. 
The  Secretary  will  make  payments  to 
eligible  schools  at  a  time  determined  by 
him  or  her,  according  to  the  procedures 
indicated  in  paragraphs  (c)(2)  and  (c)(3) 
of  this  section. 

(2)  Eligible  schools  which  established 
a  nursing  student  loan  fund  after 
September  30.  1975.  The  Secretary  will 
make  awards  first  to  those  eligible 
schools  that  established  a  nursing 
student  loan  fund  after  September  30. 
1975.  If  the  total  of  the  amounts 
requested  for  any  fiscal  year  by  these 
schools  exceeds  the  amount  of  funds 
determined  by  the  Secretary  at  the  time 
of  payment  to  be  available  for  this 
purpose,  the  payment  to  each  school 
will  be  reduced  to  whichever  is  smaller: 

(i)  The  amount  requested  in  the 
application,  or 

(ii)  An  amount  which  bears  the  same 
ratio  to  the  total  amoimt  of  returned 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  that 
fiscal  year  for  the  Nursing  Student  Loan 
program  as  the  number  of  full-time 
students  estimated  by  the  Secretary  to 
be  enrolled  in  that  school  bears  to  the 
estimated  total  number  of  full-time 
students  in  these  eligible  schools  during 
that  year. 

Amounts  remaining  after  these 
payments  are  made  will  be  distributed 
in  accordance  with  this  paragraph 


among  schools  whose  applications 
requested  more  than  the  amount  paid  to 
them,  with  whatever  adjustments  may 
be  necessary  to  prevent  the  total  paid  to 
any  school  from  exceeding  the  total 
requested  by  it. 

(3)  Eligible  schools  t\'hich  established 
a  nursing  student  loan  fund  prior  to 
October  1,  1975.  If  there  are  funds 
remaining  after  making  awards  as 
specified  by  paragraph  (c)(2)  of  this 
section,  the  Secretary  will  make  awards 
to  eligible  schools  which  established  a 
nursing  student  loan  fund  prior  to 
October  1. 1975.  If  the  total  of  the 
amounts  requested  for  any  fiscal  year 
by  these  schools  exceeds  the  amount  of 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  this 
purpose,  the  payment  to  each  school 
will  be  reduced  to  whichever  is  smaller: 

(i)  The  amount  requested  in  the 
application,  or 

(ii)  An  amount  which  bears  the  same 
ratio  to  the  total  amount  of  returned 
fimds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  that 
fiscal  year  for  the  Nursing  Student  Loan 
program  as  the  number  of  full-time 
students  estimated  by  the  Secretary  to 
be  enrolled  in  that  school  bears  to  the 
estimated  total  number  of  full-lime 
students  in  these  eligible  schools  during 
that  year. 

Amounts  remaining  after  these 
payments  are  made  will  be  distributed 
in  accordance  with  this  paragraph 
among  schools  whose  applications 
requested  more  than  the  amount  paid  to 
them,  with  whatever  adjustments  may 
be  necessary  to  prevent  the  total  paid  to 
any  school  from  exceeding  the  total 
requested  by  it. 

4.  Section  57.306  is  amended  by 
adding  a  new  paragraph  (c)  as  follows: 

§  57.306    Eligibility  and  selection  of 
nursing  student  loan  applicants. 

•         •         •         •         • 

(c)  Verification  of  loan  information. 
The  school  must  verify,  to  the  best  of  its 
ability,  the  information  provided  by  the 
student  on  the  loan  application.  To 
comply  with  this  requirement,  a  school 
may  require  that  a  student  provide,  for 
example:  Photocopies  of  the  parents', 
student's,  and  spouse's  Federal  income 
tax  forms  with  original  signatures  for 
the  most  recent  tax  year  (or  certification 
that  no  Federal  income  tax  return  was 
filed);  tax  returns  that  are  certified  as 
having  been  received  by  the  Internal 
Revenue  Service;  or  other 
documentation  that  the  school  considers 
necessary  to  help  assure  that 
information  on  the  loan  application  is 
correct. 


5.  Section  57.315  is  amended  by 
revising  paragraph  (a)(1)  and  the  OMB 
control  number  statement  as  follows: 

§  57.315    Records,  reports,  inspection,  and 
audit 

(a)  •  •  * 

(1)  Each  Federal  capital  contribution 
and  Federal  capital  loan  is  subject  to  the 
condition  that  the  school  must  maintain 
those  records  and  file  with  the  Secretary 
those  reports  relating  to  the  operation  of 
its  nursing  student  loan  funds  as  the 
Secretary  may  find  necessary  to  carry 
out  the  purposes  of  the  Act  and  these 
regulations.  A  school  must  submit 
required  reports  to  the  Secretary  within 
45  days  of  the  close  of  the  reporting 
period. 

(i)  A  school  which  fails  to  submit  a 
required  report  for  its  Federal  capital 
contribution  fund  within  45  days  of  the 
close  of  the  reporting  period 

(A)  Shall  be  prohibited  from  receiving 
new  Federal  capital  contributions; 

(B)  Must  place  the  revolving  fund  and 
all  subsequent  collections  in  an  insured 
interest-bearing  account;  and 

(C)  May  make  no  loan  disbursements. 

The  above  restrictions  apply  until  the 
Secretary  determines  that  the  school  is 
in  compliance  with  the  reporting 
requirement. 

(ii)  A  school  that  fails  to  submit  a 
complete  report  within  6  months  of  the 
close  of  the  reporting  period  will  be 
subject  to  termination.  The  Secretary 
will  provide  the  school  with  a  written 
notice  specifying  his  or  her  intention  to 
terminate  the  school's  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  30  days  of  the 
receipt  of  this  notice,  a  formal  hearing.  If 
the  school  requests  a  hearing,  it  must 
within  90  days  of  the  receipt  of  the 
notice,  submit  material,  factual  issues  in 
dispute  to  demonstrate  that  there  is 


cause  for  a  hearing.  These  issues  must 
be  both  substantive  and  relevant.  The 
hearing  will  be  held  in  the  Washington, 
DC  metropolitan  area.  The  Secretary 
will  deny  a  hearing  if: 

(A)  The  request  for  a  hearing  is 
untimely  (ie.,  fails  to  meet  the  30-day 
requirement); 

(B)  The  school  does  not  provide  a 
statement  of  material,  factual  issues  in 
dispute  within  the  90-day  required 
period;  or 

(C)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial  to  the  school  setting  forth 
the  reasons  for  denial.  If  a  hearing  is 
denied,  or  if  as  a  result  of  the  hearing, 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
failure  to  submit  a  complete  report 
within  6  months  of  the  close  of  the 
reporting  period  must  continue  to  pursue 
collections  and  may  reapply  for 
participation  in  the  program  once  it  has 
submitted  the  overdue  report. 

•        •        «        »        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0047  and 
(«1 5-01 15) 

6.  Section  57.316a  is  amended  by 
revising  paragraph  (d)  and  adding  an 
OMB  control  number  as  fellows: 

§  57.316a    Performance  standard. 

«         *         •         *         • 

(d)  Any  school  subject  to  the 
provisions  of  paragraph  (c)(3)  of  this 
section  which  fails  to  comply  with  those 
requirements  will  be  subject  to 
termination.  The  Secretary  will  provide 


the  school  with  a  written  notice 
specifying  his  or  her  intention  to 
terminate  the  schools  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  30  days  of  the 
receipt  of  this  notice,  a  formal  hearing.  If 
the  school  requests  a  hearing,  it  must 
within  90  days  of  the  receipt  of  the 
notice,  submit  material,  factual  issues  in 
dispute  to  demonstrate  that  there  is 
cause  for  a  hearing.  These  issues  must 
be  both  substantive  and  relevant.  The 
hearing  will  be  held  in  the  Washington, 
DC  metropolitan  area.  The  Secretary 
will  deny  a  hearing  if: 

(1)  The  request  for  a  hearing  is 
untimely  (i.e.,  fails  to  meet  the  30-day 
requirement); 

(2)  The  school  does  not  provide  a 
statement  of  nvaterial.  factual  issues  in 
dispute  within  the  90-day  required 
period;  or 

(3)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequcnlial. 

In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial  to  the  school  setting  forth 
the  reasons  for  denial.  If  a  hearing  is 
denied,  or  if  as  a  result  of  the  hearing, 
termination  is  s'ill  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
failure  to  comply  with  the  provisions  of 
paragraph  (c)(3)  of  this  section  must 
continue  to  pursue  collections  and  may 
reapply  for  participation  in  the  program 
only  when  it  has  attained  a  default  rate 
of  5  percent  or  less. 

(Approved  by  the  Office  of  Man.'igement  and 
Budget  under  control  number  0915-0115). 

[FR  Doc.  88-26449  Filed  11-16-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  253 
ISWH-FRL  FR  3467-8] 

Guideline  for  Federal  Procurement  of 
Retread  Tires 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  issuing  a 
guideline  for  Federal  procurement  of 
retread  tires.  The  guideline  implements 
section  6002(e)  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  which  requires 
EPA  (1)  to  designate  items  which  can  be 
produced  with  recovered  materials  and 
(2)  to  prepare  guidelines  to  assist 
procuring  agencies  in  complying  with 
the  requirements  of  section  6002.  Once 
EPA  has  designated  a  procurement  item, 
section  6002  requires  that  any  procuring 
agency  using  Federal  funds  to  procure 
that  item  must  purchase  such  items 
containing  the  highest  percentage  of 
recovered  materials  practicable. 

The  guideline  issued  today  designates 
tires  as  products  for  which  the 
procurement  requirements  of  section 
6002  apply.  The  guideline  also  contains 
recommendations  for  implementing  the 
section  6002  procurement  requirements 
as  well  as  the  requirements  for  revising 
specificat'ons. 

EFFECTIVE  DATES:  The  guideline  is 
effective  November  17, 1988.  Procuring 
agencies  must  implement  the 
requirements  of  RCRA  section  6002  with 
respect  to  procurement  of  tires 
according  to  the  following  schedule: 

Completion  of  specification  revisions 
and  development  of  affirmative 
procurement  programs:  November  17, 
1989. 

Commencement  of  procurement  of 
tires  in  accordance  with  RCRA  section 
6002:  November  17, 1989. 
ADDRESS:  The  public  docket  is  available 
for  viewing  in  Room  LG-100,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (202)  475- 
9327.  Materials  may  be  copied  from  any 
regulatory  docket  at  a  cost  of  15  cents 
per  page.  Copying  totaling  less  than  $15 
is  free. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  William  Sanjour, 
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I.  Authority 

This  guideline  is  issued  under  the 
authority  of  sections  2002(a)  and  6002  of 
the  Sohd  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended, 
42  U.S.C.  6912(a)  and  6962. 

II.  Introduction 

A.  Purpose  and  Scope 

The  Environmental  Protection  Agency 
(EPA)  today  is  issuing  one  in  a  series  of 
guidelines  designed  to  encourage  the  use 
of  products  containing  materials 
recovered  from  solid  waste,  section  6002 
of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA  or  the  Act),  as 
amended,  42  U.S.C.  6962,  states  that  if  a 
Federal,  State,  or  local  procuring  agency 
uses  Federal  funds  to  procure  certain 
designated  items,  such  items  must  be 
composed  of  the  highest  percentage  of 
recovered  materials  practicable.  EPA  is 
required  to  designate  these  items  and  to 
prepare  guidelines  to  assist  procuring 
agencies  in  complying  with  the 
requirements  of  Section  6002. 

EPA  issued  the  first  of  these 
guidelines,  for  cement  and  concrete 
containing  fly  ash,  on  January  28, 1983 
(48  FR  4230:  40  CFR  Part  249).  EPA 
issued  a  guideline  for  paper  and  paper 
products  containing  recovered  materials 
on  October  6, 1987  (52  FR  37293;  40  CFR 
Part  250)  with  concurrently  proposed 
amendments  (52  FR  37335).  A  revised 
final  paper  guideline  was  promulgated 
on  June  22, 1988  (53  FR  23546).  EPA 
promulgated  a  final  guideline  for 
lubricating  oils  containing  re-refined  oil 
on  June  30, 1988  (53  FR  24699;  40  CFR 
Part  252).  A  guideline  for  asphalt 
materials  containing  ground  tire  rubber 
was  proposed  on  February  20, 1986  (51 
FR  6202),  a  guideline  for  retread  tires 
was  proposed  on  May  2, 1988  (53  FR 
15624),  and  a  guideline  for  building 
insulation  products  was  proposed  en 
August  2,  1988  (53  FR  29165).  Today, 
EPA  is  promulgating  the  final  retread 
tires  guideline. 

This  preamble  describes  the 
requirements  of  section  6002,  explains 
the  basis  for  designating  tires  as  a 
procurement  item  subject  to  section 
6002,  discusses  EPA's  recommendations 
for  implementing  section  6002  with 
respect  to  procurement  of  tires,  and 
responds  to  comments  on  the  proposed 
guideline.  It  also  provides  information 
regarding  the  price,  availability,  and 
performance  of  retread  tires. 

B.  Requirements  of  Section  6002 

Section  6002  of  RCRA,  "Federal 
Procurement,"  directs  all  procuring 


agencies  which  use  Federal  funds  to 
procure  items  composed  of  the  highest 
percentage  of  recovered  materials 
practicable,  considering  competition, 
availability,  technical  performance,  and 
cost.  Two  factors  trigger  this 
requirement.  First  EPA  must  designate 
the  items  to  which  this  requirement 
applies.  Second,  the  requirement  only 
applies  when  the  purchase  price  of  the 
item  exceeds  $10,000  or  when  the 
quantity  of  such  items  or  of  functionally 
equivalent  items  purchased  or  acquired 
in  the  course  of  the  preceding  fiscal  year 
was  $10,000  or  more. 

Section  6002(c)  requires  procuring 
agencies  to  obtain  from  suppliers  an 
estimate  of  and  certification  regarding 
the  percentage  of  recovered  materials 
contained  in  their  products. 

Federal  agencies  responsible  for 
drafting  or  reviewing  specifications  for 
procurement  items  were  required  under 
section  6002(d)(1)  to  review  and  revise 
the  specifications  by  May  8. 1986  in 
order  to  eliminate  both  exclusions  of 
recovered  materials  and  requirements 
that  items  be  manufactured  from  virgin 
materials.  In  addition,  within  one  year 
after  the  date  of  publication  of  a 
procurement  guideline  by  EPA,  the 
Federal  agencies  must  revise  their 
specifications  to  require  the  use  of 
recovered  materials  in  such  items  to  the 
maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
item. 

Section  501  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  (Pub. 
L.  98-616)  added  paragraph  (i)  to  section 
6002  of  RCRA.  This  pro\nsion  requires 
procuring  agencies  to  develop  an 
affirmative  procurement  program  for 
purchasing  items  designated  by  EPA. 
The  program  must  assure  that  items 
composed  of  recovered  materials  will  be 
purchased  to  the  maximum  extent 
practicable,  be  consistent  with 
applicable  provisions  of  Federal 
procurement  law,  and  contain  at  least 
four  elements: 

(1)  A  recovered  materials  preference 
program; 

(2)  An  agency  promotion  program; 

(3)  A  program  for  requiring  estimates, 
certification,  and  verification  of 
recovered  material  content;  and 

(4)  Armual  review  and  monitoring  of 
the  effectiveness  of  the  procurement 
program. 

Under  section  6002(e),  EPA  is  required 
to  issue  guidelines  for  use  by  procuring 
agencies  in  complying  with  the 
requirements  of  section  6002.  The  EPA 
guidelines  must  designate  those  items 
which  can  be  produced  with  recovered 
materials  and  whose  procurement  by 
procuring  agencies  will  fulfill  the 
objectives  of  section  6002.  They  also 


must  provide  reconunendations  for 
procurement  practices  and  information 
on  availability,  relative  price,  and 
performance. 

Section  6002  is  designated  to  promote 
materials  conservation  and  thereby  to 
reduce  the  quantity  of  materials  in  the 
solid  waste  stream.  By  using  products 
containing  recovered  materials.  Federal 
procurement  can  demonstrate  their 
technical  and  economic  viability.  In 
addition.  Federal  procurement 
guidelines  can  provide  guidance  to  state 
and  local  governments  interested  in 
procuring  products  containing  recovered 
materials,  and  Federal  procurement  of 
such  products  is  expected  to  result  in 
increased  procurement  of  them  by  these 
other  groups  as  well. 

C  Rationale  for  Selecting  Tires  for  a 
Procurement  Guideline 

In  the  preamble  to  the  fly  ash 
guideline,  EPA  established  criteria  for 
the  selection  of  procurement  items  for 
which  guidelines  will  be  prepared. 
However,  section  6002(e)  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  specifically 
directs  the  EPA  Administrator  to  issue 
procurement  guidelines  for  tires.  The 
portion  of  the  Conference  Committee 
report  describing  the  amendments  to 
section  6002  explains  that  the  term 
"tires"  includes  "the  use  of  retreaded 
tires."  (H.R.  2867  Conference  Report  p.l. 
Cong.  Rec.  H11138  (October  3, 1984).) 
Since  Congress  already  has  selected 
tires  as  an  appropriate  subject  for  a 
procurement  guideline,  it  is  not 
necessary  for  EPA  to  demonstrate  that 
tires  satisfy  the  EPA  criteria  for 
selecting  procurement  items. 

However,  commenters  on  the 
proposed  retread  tires  guideline  stressed 
to  EPA  that  by  providing  information  on 
the  environmental  benefits  of  using 
retread  tires,  EPA  would  help  to 
convince  buyers  to  purchase  retread 
tires.  EPA  agrees  and  is  providing  the 
following  summary  of  information  on 
tires  as  a  solid  waste  disposal  problem. 

In  1986,  220  million  tires  were 
discarded.  Passenger  car  and  light  truck 
tires  account  for  approximately  80 
percent  of  the  total  number  cf  tires 
scrapped,  the  remainder  being  bus. 
truck,  and  off-road  tires  (e.g., 
construction  equipment  and  agricultural 
equipment  tires).  While  scrap  tires  often 
can  be  retreaded,  sold  as  used  tires,  or 
otherwise  reused  or  recycled,  they 
generally  wind  up  in  landfills,  tire 
stockpiles,  and  along  roadsides  or 
waterways. 

Tires  caimot  be  easily  managed  in 
landfills.  They  do  not  biochemically 
degrade  and  tend  to  rise  or  float  to  the 
surface  after  burial,  create  voids  in  the 


landfills,  and  provide  a  home  for  rodents 
and  insects.  Some  landfills  have 
equipment  to  shred  or  sUce  tires  prior  to 
burial,  but  shredding  is  a  costly  process. 
As  a  result  many  landfills  will  not 
accept  tires  at  all  or  charge  additional 
tipping  fees  for  tires,  often  at  a  level 
high  enough  to  discourage  tires  from 
being  brought  to  the  facility. 

Scrap  tires  often  are  disposed  of  on 
private  property  in  tire  stockpiles.  The 
tire  industry  estimates  that  there  are 
between  2  and  3  billion  tires  in  piles 
scattered  throughout  the  United  States 
and  that  these  piles  are  increasing  by 
150  to  200  million  tires  per  year.  Efforts 
to  regulate  or  to  eliminate  these  piles 
have  been  largely  unsuccessful.  While 
some  of  these  tires  will  be  recycled  into 
crumb  rubber  or  used  as  fuel,  the 
majority  of  the  tires  have  no  known  use. 

The  tire  piles  pose  a  serious  threat  to 
both  public  health  and  the  envirorunent 
as  a  home  for  rodents  and  insects  and 
as  fuel  for  fires.  For  example,  a  4  million 
tire  pile  ignited  in  Winchester.  Virginia 
in  1983.  It  took  eight  months  and  the 
combined  efforts  of  the  Federal,  State, 
and  county  governments  to  contain  the 
fire,  which  ultimately  burned  itself  out 
EPA  alone  spent  $1.2  million  of 
Superfund  monies  to  contain  and 
remove  the  oily  residue  generated  by  the 
burning  tires. 

Thus,  it  is  desirable  to  encourage  a 
reduction  in  used  tire  disposal,  and  tire 
retreading  is  one  means  of 
accomplishing  this  end. 

D.  Background  Information  on  Tire 
Retreading 

The  retreading  industry  was  started  in 
the  19108.  Today  there  are 
approximately  2,600  retreading  plants  in 
the  United  States.  They  retread  tires  for 
aircraft  (commercial  and  military), 
agricultural  equipment,  automobiles, 
light-  and  heavy-duty  trucks,  buses 
(school  and  mass  transportation),  off- 
road,  vehicles  (i.e.,  earthmovers, 
graders,  loaders,  and  dozers)  and  racing 
cars. 

Tire  retreading  is  the  application  of  a 
new  tread  to  a  worn  tire.  The  tire 
retreading  process  involves  the 
following  steps: 

•  Inspection  and  selection  of  tires 
suitable  for  retreading. 

•  Removal  of  tlie  old  tire  tread 
through  a  buffing  process. 

•  Repair  of  the  tire  casing,  if 
necessary. 

•  Application  of  rubber  cement 

•  Application  of  a  new  tread. 

•  Curing. 

•  Inspection  of  the  retreaded  tire. 
There  are  two  methods  for  applying  a 

new  tread:  the  mold-cured  process,  in 
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which  an  uncured  rubber  tread  is 
apphed,  and  the  pre-cured  process,  in 
which  a  pre-cured.  pre-molded  rubber 
tread  is  apphed. 

During  the  mold-cured  process, 
uncured  (i.e.,  nonvulcanized]  rubber  is 
applied  to  the  tire.  The  tire  then  is 
placed  in  a  mold  to  form  the  tread 
pattern,  the  tire  is  internally  pressurized, 
and  the  mold  is  heated.  The 
combination  of  heat  and  air  pressure 
applied  for  an  appropriate  period  of  time 
vulcanizes  the  rubber  and  bonds  it  to 
the  tire  body. 

During  the  pre-cure  process,  a  thin 
layer  of  uncured  rubber  (the  bonding 
layer)  is  applied  to  the  tire  body.  The 
pre-cured,  pre-molded  rubber  tread  is 
applied  over  the  bonding  layer.  The  tire 
is  then  placed  in  an  autoclave  to  bond 
the  tread  to  the  tire  body.  Again,  the 
combination  of  heat  and  air  pressure 
applied  over  time  vulcanizes  the 
bonding  layer  and  bonds  it  and  the  tread 
to  the  tire  body. 

Two  U.S.  manufacturers  use  a  bead- 
to-bead  process,  which  involves 
replacing  the  sidewall  and  shoulder 
rubber  in  addition  to  the  tread.  These 
processes,  which  are  also  known  as 
remolding  or  remanufacturing,  are  used 
to  manufacture  passenger  car  tires  and 
ligh  truck  tires. 

A  properly  retreaded  tire  can  provide 
the  same  mileage  as  a  new  tire,  thus 
substantially  extending  a  tire's  useful 
life.  Tires  also  can  be  retreaded  multiple 
times.  Truck  tires,  for  example,  are  often 
retreaded  two  or  three  times. 

E.  Current  Betreod  Tire  Procurement 
Procedures 

Procuring  agencies  can  procure  either 
a  service — tire  retreading— or  a 
product — retread  tires.  Agencies 
currently  use  different  methods  for 
procuring  retreading  services  than  for 
procuring  retread  tires  as  a  product. 
These  approaches  are  described  below 

1.  Procurement  of  Services.  The  U.S. 
General  Services  Administration  (GSA) 
awards  contracts  for  tire  retreading 
services.  Retreading  contracts  are 
awarded  by  the  GSA  regional  offices. 
The  regional  offices  then  issue  a  supply 
schedule.  Federal  Supply  Schedule  No. 
753II,  Tire  Retreading  and  Repairing, 
identifying  the  vendors  of  lire  retreading 
services  within  the  GSA  region.  The 
individual  Federal  agencies  '  can  bring 
their  tires  to  these  vendors  for 
retreading.  The  vendor  retreads  the  tire 
and  returns  it  to  the  procuring  agency.  If 
the  tire  is  not  retreadable  (e.g..  the 


'  Tht  D,;partnient  of  Defense  use*  StheJule  No, 
753II  for  retreading  of  tactical  equipment  and 
heavy-duty  truck  tires,  as  well  as  for  adininislrativ*; 
and  light-duty  vehicle  tires. 


casing  is  damaged],  the  vendor  returns  it 
to  the  agency  for  disposal. 

Vendors  retread  tires  in  accordance 
with  GSA  Specification  ZZ-T-441. 
which  details  the  retreading  procedures 
to  be  followed,  including  inspection  of 
the  worn  tire  casing  for  suitability  for 
retreading,  and  inspection  of  the 
finished  product.  It  applies  to  both  the 
mold-cured  and  pre-cured  rctieading 
processes  and  to  tire  repairs.  It  covers 
four  groups  of  tires:  (1)  Passenger  car 
and  cycles,  (2)  light  truck  and  high  speed 
industrial,  (3)  truck,  bus  and  trailer,  and 
(4)  special  service  (including  military, 
agricultural,  off-highway,  and  slow 
speed  industrial). 

The  specification  also  requires  that 
the  retreader  receive  a  mandatory  pre- 
award  facility  certification  of  approval. 
According  to  the  specification,  there  are 
two  acceptable  approaches  that  a 
retreader  may  use  to  have  his  facility 
certified:  either  a  GSA  inspector  can 
perform  the  retreading  facility 
inspection  or  the  retreader  can  provide 
evidence  that  within  the  previous  12 
months  the  facility  has  received  an 
approved  certification  from  a  nationally 
recognized  retread  tire  trade 
association.  While  the  specification 
does  not  identify  any  particular 
association,  EPA  knows  of  two  such 
organizations,  the  National  Tire  Dealers 
and  Retreaders  Association  (NTDRA) 
and  the  American  Retreaders 
Association  (ARA). 

With  the  exception  of  the  Department 
of  Defense,  very  few  Federal 
government  agencies  have  central  motor 
pools  to  maintain  and  repair  vehicles. 
Nor  are  tires  stockpiled  in  Federal 
government  warehouses  or  depots. 
Instead,  replacement  tires  are  obtained 
from  the  commercial  marketplace. 

For  example,  replacement  tires  for 
GSA  Interagency  Fleet  Management 
System  vehicles  are.  for  the  most  part, 
obtained  from  retail  tire  distribution 
outlet.4.  In  a  limited  numbnr  of  location.? 
where  GSA  has  in-house  maintenance 
and  repair  facilities,  a  small  number  of 
replacement  tires  may  be  stored 
Operators  of  GSA  fleet  vehicles  contact 
one  of  eleven  GSA  maintenance  control 
centers  for  authorization  of  maintenance 
and  repairs,  including  tire  replacement. 
GSA  automotive  technicians,  using 
established  criteria  on  minimum  tread 
depth,  and  in  conjunction  with  other 
relevant  information  provided  by  the 
operator,  make  the  decisions  on  tire 
replacement.  Retread  tires  may  be 
purchased  depending  on  the  type  of 
vehicle  (non-passenger  carrying),  the 
intended  vehicle  use,  cost,  and  the 
availability  of  retread  tires  through  the 
retail  distribution  system. 


GSA  has  issued  two  policy  statements 
regarding  use  of  retread  tires,  which 
provide  vehicle  operators  with  some 
criteria  to  use  in  making  the  decision  to 
procure  a  new  lire  or  a  lire  retreading 
service  •  GSA  does  not  monitor 
procuring  agencies'  use  of  the  retreading 
contracts,  however 

Several  states  also  procure  tire 
retreading  services.  Some  states  use 
prison  retreading  facilities,  while  others 
use  contractors.  For  example,  the  State 
of  Vermont  procures  retreading  services 
for  truck  and  aircraft  tires.  The  state 
uses  a  specification  which  identifies  the 
retreading  process  to  be  used  (mold 
cured),  retread  size,  and  tread  design.  11 
requires  that  the  retreader  use  the 
state's  casings.  The  slate  invites  bids  to 
supply  retreading  services  in 
accordance  with  the  specification  and 
awards  one-year  contracts  v;ith  two 
options  to  renew. 

Vermont  has  a  central  motor  pool 
which  warehouses  replacement  parts, 
including  a  mix  of  new  and  retreaded 
tires.  The  motor  pool  staff  are  trained  in 
tire  inspection  procedures.  Each  tire 
casing  is  inspected  to  determine 
whether  it  can  be  retreaded;  if  it  is 
suitable  for  retreading,  it  is  sent  to  the 
contract  retreader. 

2.  Procurement  of  Products.  Several 
methods  can  be  used  to  procure  retread 
tires  as  products.  They  generally  are 
purchased  through  open  compelilion 
(although  the  Federal  Government  does 
not  use  this  method  of  procurement  for 
retread  tires).  The  procuring  agency 
invites  bids  from  both  vendors  of  new 
tires  and  vendors  of  retread  tires.  The 
contract  is  awarded  to  the  lowest-priced 
responsible  bidder. 

One  method  is  io  invite  bids  to  sell  a 
mix  of  new  and  retread  tires,  in  which 
agencies  identify  particular  types  or 
sizes  of  tires  that  they  wish  to  purchi^st 
89  retreads  Vendors  then  bid  against 
the  mixed  Hst. 

Another  method  of  procuring  retread 
tires  as  a  product  is  through  mileage 
guarantees.  The  tire  specification 
requires  the  contractor  to  guarantee  an 
average  mileage  and  to  submit  a 


*  GSA's  written  policies  provide  that  \tw.k,  bus 
and  heavy  equipment  tires  should  be  examined  for 
retreadabiiity  Tires  of  6  ply  or  greater  with  a 
minimum  remaining  tread  depth  of  at  least  %a" 
should  be  submitted  to  a  government  retread 
conlnctor  for  possible  retreading.  Retreads  are 
recommended  for  use  on  low  speed  {2S  miles  per 
hour  or  less)  on-  and  off-ro^d  vehicle*.  G.SA 
recommends  that  retreads  not  be  used  on  steering 
axles  of  high  speed,  over-the-road  vehicles.  Further, 
GSA  policies  prohibit  use  of  retreads  on  passenger 
carrying  vehicles  or  on  the  sti<«ring  axle  of  any 
Interagency  Fleet  Management  Vehicle  used  on 
public  highways  but  allows  use  of  retreads  on  the 
rear  wheels  of  large  trucks.  Irucl  tractors,  tr«iler». 
and  off-road  vehi<des. 


performance  bond.  The  price  of  each  tire 
is  divided  by  the  guaranteed  mileage  to 
obtain  a  guaranteed  cost  per  mile.  If  the 
tire  does  not  perform  for  the  guaranteed 
mileage,  the  cost  per  mile  is  used  to 
adjust  the  price  of  the  tire.  The 
difference  between  the  actual  tire  price 
and  the  adjusted  price  is  the  amount  the 
contractor  must  reimburse  the  procuring 
agency.  Both  vendors  of  new  tires  and 
vendors  of  retread  tires  can  submit  bids 
using  this  type  of  procurement 
specification. 

III.  Contents  of  the  Guideline 

This  portion  of  the  preamble  explains 
each  section  of  the  final  guideline. 

A.  Purposes  and  Scope 

The  purposes  of  this  guideline  are  (1) 
to  designate  tires  as  an  item  subject  to 
the  procurement  requirements  of  section 
6002  of  RCRA  and  (2)  to  recommend 
procedures  for  complying  with  section 
6002. 

This  guideline  applies  to  purchases  of 
the  following  types  of  tires:  Passenger 
car  tires,  light-  and  heavy-duty  truck 
fires,  high  speed  industrial  tires,  bus 
tires,  and  special  service  tires  (including 
Military,  agricultural,  off-the-road.  and 
slow  speed  industrial).  Commenters 
questioned  several  exclusions  from  the 
scope  of  the  guideline  as  discussed 
below. 

1.  Airplane  Tires.  The  guideline  does 
not  apply  to  airplane  tires.  In  the 
proposed  guideline.  EPA  explained  that 
because  agencies  that  procure  airplane 
tires  already  use  retread  tires 
extensively,  it  did  not  believe  that 
designating  airplane  tires  would  result 
in  increased  use  of  retreaded  airplane 
tires.  EPA  further  stated  that  when 
Congress  directed  EPA  to  issue  a 
procurement  guideline  for  tires,  it 
intended  EPA  to  focus  on  automobile, 
truck,  and  other  vehicle  tires  because 
they  are  a  significant  solid  waste 
problem:  the  bulk  of  the  tires  in  the  solid 
waste  stream  are  automobile  tires  and, 
to  a  lesser  extent,  truck  and  other 
vehicle  tires. 

Several  commenters  staled  that  EPA 
should  include  airplane  tires  within  the 
scope  of  the  guideline.  These 
commenters  argued  that  airplane  tires 
might  not  be  retreaded  to  the  maximum 
extent  practicable,  that  including  them 
in  the  guideline  would  insure  their 
continued  use.  and  that  there  is  no  data 
showing  that  airplane  tires  are  not  a 
significant  solid  waste  disposal  problem. 
None  of  the  commenters  submitted  data 
supporting  their  arguments. 

EPA  has  data,  which  has  been  placed 
in  the  docket  for  this  guideline, 
demonstrating  that  airplane  tires  are  not 
a  significant  solid  waste  disposal 


problem.  In  addition,  EPA  believes  that 
if  an  item  is  already  extensively 
recycled,  so  that  an  EPA  procurement 
guideline  will  not  have  a  significant 
impact  on  recycling,  it  is  preferable  to 
use  EPA's  resources  to  develop 
guidelines  which  will  have  a  significant 
impact  on  recycUng.  For  these  reasons. 
EPA  is  not  including  airplane  tires 
within  the  scope  of  the  final  guideline 
issued  today.  If  EPA  receives 
information  indicating  that  issuing  a 
guideline  would  have  an  impact  on 
retreading  of  airplane  tires  or  that  the 
volume  of  airplane  tire  retreading  is 
decreasing,  then  EPA  will  consider  the 
feasibility  of  a  guideline  for  this  item. 

In  the  proposed  guideline,  §  253.3(d)(3) 
provided  that  the  guideline  did  not  apply 
to  purchases  of  airplane  tires.  Since 
exclusion  of  these  tires  is  really  a  scope 
issue.  EPA  has  placed  the  exclusions  in 
§  253.2  of  the  final  guideline  and  deleted 
S  253.3(d)(3). 

2.  Original  Equipment  Tires.  In  the 
proposed  guideline,  EPA  noted  that 
RCRA  section  60G2(i)  provides  that 
affirmative  procurement  programs 
should  be  consistent  with  applicable 
provisions  of  Federal  procurement  law. 
that  Federal  procurement  law  requires 
Federal  procuring  agencies  to  purchase 
commercial  products  and  to  use 
commercial  distribution  systems 
whenever  such  products  or  systems  are 
adequate  to  meet  the  government's 
needs,  and  that  new  vehicles  are 
purchased  in  accordance  with  this 
requirement.  Because  new  vehicle 
manufacturers  are  required  by  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  regulations  to  use  new  tires 
(49  CFR  571.110  and  571.120).  the 
vehicles  purchased  by  Federal  procuring 
agencies  will  be  equipped  with  new 
tires.  Therefore,  EPA  concluded  that 
requiring  retread  tires  would  be  contrary 
both  to  the  NHTSA  regulations  and  the 
FAR.  and  thus  contrary  to  the 
requirement  of  RCRA  section  6002(i)(l) 
that  procuring  agencies  must  comply 
with  applicable  Federal  laws. 

Several  commenters  questioned  EPA's 
conclusion.  They  maintained  that  the 
NHTSA  regulations  do  not  require  the 
use  of  new  tires  on  new  motor  vehicles 
but.  rather,  are  performance  standards 
which  could  be  met  equally  well  by 
retread  tires  or  new  tires.  EPA  has 
reexamined  this  issue  and  reconfirmed 
that  the  NHTSA  requirements  foreclose 
EPA  from  including  original  equipment 
tires  on  new  motor  vehicles  within  the 
scope  of  the  guideline. 

The  NHTSA  regulations  require  that 
new  motor  vehicles  must  meet  either 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  109,  "New  Pneumatic  Tires- 
Passenger  Cars."  or  FMVSS  No.  119. 
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"New  Pneumatic  Tires  for  Vehicles 
Other  Than  Passenger  Cars." 
Discussions  with  NTTTSA  verified  EPA's 
earlier  conclusion  that  these  standards 
require  that  new  passenger  vehicles  be 
equipped  with  new  tires  and  do  not 
allow  the  use  of  retread  tires.  It  is 
NHTSA's  position  that  manufacturers 
who  supplied  new  motor  vehicles  with 
retread  tires  would  be  in  violation  of  the 
National  Traffic  and  Motor  Vehicles 
Safety  Act  of  1966  and  consequently 
subject  to  fmes. 

RCRA  section  6002(d)(1)  requires 
Federal  agencies  with  the  responsibility 
for  drafting  "specifications  for 
procurement  items"  to  eliminate  from 
the  specifications  any  exclusion  of 
recovered  materials  and  any 
requirement  that  items  be  manufactured 
from  virgin  material.  A  commenter  has 
suggested  that  the  NHTSA  standards 
are  discriminatory  specifications 
prohibited  by  section  6002(d).  EPA, 
however,  has  determined  that  the 
NHTSA  standards  are  not  procurement 
specifications.  NHTSA  promulgated  its 
Federal  Motor  Vehicle  Safety  Standards 
under  express  Congressional  direction. 
Safety,  not  procurement,  is  the 
"overriding  consideration  in  the 
issuance  of  standards"  under  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966.  (Senate  Rep.  No. 
1301.  89th  Cong.,  2d  Sess.  6  (1966).] 

Certain  commenters  submitted 
evidence  that  some  retread  tires  could 
meet  the  NT-TTSA  standards  prescribed 
for  new  tires.  EPA  urges  these 
commenters  to  petition  NHTSA  to  revise 
its  regulations  so  as  to  allow  a 
manufacturer  to  equip  new  motor 
vehicles  with  qualifjing  retread  tires.  If 
the  NHTSA  standards  are  revised. 
Federal  agencies  which  write 
procurement  specifications  must  then 
assure  that  these  specifications  meet  the 
requirements  of  section  6002(d)  and  do 
not  exclude  the  procurement  of  motor 
vehicles  equipped  with  retread  tires. 
However,  until  NHTSA  standards 
permit  this,  EPA  will  not.  under  section 
6002(i),  recommend  to  procuring 
agencies  an  affirmative  procurement 
program  which  would  direct  them  to 
revise  their  motor  vehicles 
specifications  to  require  retread  tires  on 
new  vehicles. 

Because  the  NHTSA  standards  ban 
the  use  of  retread  tires  on  new 
passenger  vehicles,  it  is  unnecessary  for 
EPA  to  exclude  tires  on  new  cars  from 
the  guideline.  Moreover,  in  the  event  the 
NHTSA  standards  are  changed  so  as  to 
permit  the  use  of  retread  tires  on  new 
motor  vehicles,  the  exclusion  would  be 
inappropriate.  Therefore.  §  253.3(d)(1)  of 
the  proposed  guideline  has  been  deleted 
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in  the  final  guideline,  and  S  253.2, 
Designation,  no  longer  specifically 
excludes  original  equipment  tires. 

3.  Tires  Manufactured  With 
Recovered  Rubber.  A  commenter  stated 
that  the  guideline  should  apply  to 
procurement  of  tires  manufactured  with 
recovered  rubber.  EPA  plans  to  study 
the  feasibility  of  a  procurement 
guideline  for  this  item  and  will  consider 
issuing  a  separate  guideline  when  the 
feasibility  study  is  completed. 

B.  Applicability 

Many  of  the  requirements  of  section 
6002  apply  to  "procuring  agencies," 
which  is  defined  by  RCRA  section 
1004(17)  as  "any  Federal  agency,  or  any 
State  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  for  such 
procurement,  or  any  person  contracting 
with  any  such  agency  with  respect  to 
work  performed  under  such  contract." 
Under  section  6002(a),  the  procurement 
requirements  apply  to  any  purchase  by  a 
procuring  agency  of  an  item  costing 
$10,000  or  more  or  when  the  procuring 
agency  purchased  $10,000  worth  of  the 
item  or  of  a  functionally  equivalent  item 
during  the  preceding  fiscal  year.  Both 
direct  and  indirect  purchases  are 
covered. 

1.  Procuring  Agencies.  Commenters 
asked  EPA  to  include  in  this  guideline 
the  discussion  of  the  applicability  of 
section  6002  to  procuring  agencies  that 
was  included  in  EPA's  other 
procurement  guidelines.  EPA  agrees  that 
the  discussion  is  germane  to  this 
guideline. 

The  statutory  definition  of  procuring 
agency  identifies  three  types  of 
agencies:  (1)  Federal  agencies,  (2)  State 
or  local  agencies  using  appropriated 
Federal  funds,  and  (3)  contractors. 
Federal  agencies  should  note  that  under 
this  definition,  the  requirements  of 
section  6002  apply  to  them  whether  or 
not  appropriated  Federal  funds  are  used 
for  procurement  of  items  designated  by 
EPA.  Section  253.3(u)(2)  has  been  added 
to  the  final  guideline  to  clarify  this  point. 

In  addition,  the  requirements  of 
section  6002  apply  to  each  Federal 
agency  as  a  whole;  see  8  253.3(a)(2)(iii) 
of  the  final  guideline.  This  point  is 
particularly  important  in  determining 
whether  the  $10,000  threshold  has  been 
reached.  For  example,  GSA,  as  a  whole, 
purchases  more  than  $10,000  worth  of 
tires  during  each  fiscal  year.  Therefore, 
the  requirements  of  section  6002  will 
apply  to  all  of  GSA's  tire  procurements, 
including  procurements  by  individual 
regional  offices,  even  if  a  regional  office 
procured  less  than  $10,000  worth  of  tires. 

2.  Direct  Purchases.  This  guideline 
applies  to  tire  purchases  made  directly 


by  a  procuring  agency  or  by  a 
government  contractor  for  use  in 
government  vehicles  and  equipment. 
Direct  purchases  by  a  contract  would 
include  purchases  for  maintaining  a 
government  fleet.' 

A  commenter  suggested  that  EPA 
provide  guidance,  such  as 
recommending  use  of  ratios,  to 
contractors  who  do  work  which  is 
funded  by  commingled  Federal  and  non- 
Federal  funds.  Nothing  in  section  6002 
and  its  legislative  history  suggests  that 
Congress  contemplated  use  of  ratios  to 
determine  the  applicability  of  section 
6002  to  procuring  agencies,  including 
contractors.  In  fact.  Congress  simply 
stated  that  the  procurement 
requirements  apply  to  any  purchase  or 
acquisition.  EPA  further  believes  that 
the  use  of  ratios  would  be  unnecessarily 
burdensome.  EPA  has  concluded  that 
determining  the  applicability  of  section 
6002  to  a  procuring  agency  in  a  given 
instance  should  be  simple  and  direct  If 
a  State  or  local  procuring  agency  or  a 
contractor  is  using  Federal  funds,  even  if 
such  funds  are  commingled  with  non- 
Federal  funds,  then  the  requirements  of 
section  6002  apply.  See  S  253.3(a)(2)(ii) 
of  the  final  guideline. 

3.  Indirect  Purchases.  The  definition 
of  "procuring  agency"  in  RCRA  section 
1004(17]  makes  it  clear  that  the 
requirements  of  section  6002  apply  to 
"indirect  purchases,"  i.e.,  purchases  by  a 
State  or  local  agency  using  appropriated 
Federal  funds  or  by  contractors.  Thus, 
the  guideline  apphes  to  tire  purchases 
meeting  the  $10,000  threshold  made  by 
States  and  their  localities  or  their 
contractors,  subcontractors,  grantees,  or 
other  persons  which  are  funded  by 
grants,  loans,  or  other  forms  of 
disbursements  of  monies  from  Federal 
agencies. 

In  the  proposed  guidehnea,  EPA  stated 
that  the  guideline  does  not  apply  to  tire 
purchases  by  State  and  local  procuring 
agencies  or  contractors  if  they  are 
unrelated  to  or  incidental  to  the  Federal 
funding,  i.e..  not  the  direct  result  of  the 
grant,  loan,  or  funds  disbursement. 
Several  commenters  disagreed  with 
EPA's  interpretation,  noting  that  RCRA 
section  6002(a)  states  simply  that 
section  6002  applies  to  "any  purchase  or 
acquisition  of  a  procurement  item" 
(emphasis  added)  when  the  $10,000 
threshold  is  reached.  These  commenters 
raise  an  issue  of  general  applicability  to 


'  The  term  "govRmment  fleet"  indude*  (1) 
vehicles  owned  by  a  procuring  fl((oncy  and  operated 
or  maintained  on  behalf  of  the  agi.-ncy  by  a 
contractor,  (2)  vehicles  owned  by  a  contractor  or  a 
third  party  and  leased  to  or  used  by  a  procuring 
agency,  and  (3)  vehicles  owned  by  a  contractor  and 
used  by  the  contractor  with  respect  to  work 
piirformed  under  contract  to  a  procuring  agen«:y. 


all  the  procurement  guidelines.  The 
Agency  plans  further  review  and 
consideration  of  this  issue  and  will 
publish  detailed  guidance  on  this  subject 
within  the  near  term.  However,  at  this 
time,  EPA  is  retaining  the  proposed 
language  (in  S  253.3(c)  of  the  final 
guideline)  which  provided  that  the 
guideline  did  not  apply  to  purchases  that 
were  not  the  direct  result  of  a  Federal 
grant,  loan,  or  funds  disbursement. 

EPA  solicited  comments  on  whether 
this  guideline  should  exempt  block 
grants  from  the  section  6002 
procurement  requirements  or  exempt 
block  grants  only  when  it  is  not  possible 
to  account  separately  for  such  funds.  A 
comnenter  suggested  that  EPA  require 
all  Federal  grants  to  have  specific  line 
item  allocations  for  any  item  designated 
under  section  6002(e)  or  that  procuring 
agencies  apply  the  ratio  of  Federal  to 
non-Federal  funding  to  each  individual 
product  category  covered  by  a 
procurement  guideline.  EPA  beheves 
that  both  of  these  suggestions  go  beyond 
the  scope  of  RCRA  section  6002.  Section 
6002(e)  cleariy  gives  EPA  authority  to 
recommend  guidelines  but  not  to  require 
compliance  with  them.  As  discussed 
above,  nothing  in  section  6002  and  its 
legislative  history  suggest  that  Congress 
contemplated  use  of  ratios  to  determine 
the  applicability  of  the  procurement 
requirements  to  procuring  agencies. 

Thus,  EPA  believes  that  the  guidelines 
should  apply  whenever  Federal  monies, 
including  block  grants,  are  used, 
whether  or  not  they  are  commingled 
with  non-Federal  fimds.  In  other  words, 
if  any  Federal  funds  are  used,  then  the 
requirements  of  section  6002  apply. 

4.  The  $10,000  Threshold.  RCRA 
section  6002(a)  provides  that  the 
requirements  of  section  6002  apply  (1) 
when  the  purchase  price  of  an  item 
exceeds  $10,000  or  (2)  when  the  quantity 
of  such  items  ur  of  functionally 
equivalent  items  purchased  during  the 
preceding  fiscal  year  was  $10,000  or 
more.  Section  253.3(a)(1)  of  the  guideline 
provides  that  procuring  agencies  sboii/d 
consider  all  sizes  and  types  of  tires  to  be 
functionally  equivalent  items.  Thus, 
when  determining  if  the  $10,000 
threshold  has  been  reached,  procuring 
agencies  should  tally  the  cost  of  all  tires 
purchased,  rather  than  each  size  or 
category  of  tire  (e.g.,  truck  tires, 
automobile  tires)  purchased.  EPA 
believes  that  restricting  the  apphcability 
of  section  6002  based  upon  a  narrow, 
technical  definition  of  functional 
equivalency  would  limit  the 
effectiveness  of  the  guideline  in  meeting 
the  objectives  of  RCRA.  because  an 
agency  may  purchase  less  than  $10,000 
of  each  size  or  category  of  tire.  EPA 
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recommended  a  similar  approach  in  the 
guideline  for  procurement  of  lubricating 
oil  containing  re-refined  oil.  53  FR  24705 
(June  30. 1988). 

A  commenter  stated  that  EPA  should 
require  procuring  agencies  to  consider 
all  si/.f  s  and  types  of  tires  to  be 
functionally  equivalent,  noting  that  it  is 
EPA's  job  to  flesh  out  the  statutory 
requirements.  While  EPA  agrees  that  it 
has  the  authority  to  flesh  out  the 
statutory  requirements,  such  authority  is 
found  in  RCRA  section  6002(e)(2),  which 
provides  that  EPA  guidelines  shall  "set 
forth  recommended  practices" 
(emphasis  added).  The  commenter  has 
failed  to  cite  any  statutory  provision 
which  empowers  EPA  to  require  a  given 
practice.  In  addition,  the  commenter  is 
incorrect  in  stating  that  EPA's  final 
paper  and  lubricating  oils  guidelines 
required  a  procuring  agency  to  consider 
its  paper  or  lubricating  oil  purchases  as 
functionally  equivalent  for  purposes  of 
determining  the  guidelines'  applicability; 
both  guidelines  state  that  specified 
items  should,  not  must,  be  considered  to 
be  functionally  equivalent.  (See  53  FR 
23551,  June  22. 1988.  and  53  FR  24705, 
June  30, 1988.) 

EPA  noted  in  the  preamble  to  the 
lubricating  oil  procurement  guideline 
that  while  RCRA  section  6002(a) 
provides  that  Section  6002  and  EPA 
guidelines  apply  whenever  a  procuring 
agency  purchases  $10,000  or  more  worth 
of  an  item  in  the  course  of  the  preceding 
fiscal  year,  it  does  not  provide  that  the 
procurement  requirements  are  triggered 
when  the  quantity  of  items  purchased 
during  the  current  fiscal  year  is  $10,000 
or  more  (emphasis  added)  (53  FR  24705. 
June  30. 1988).  In  other  words.  Congress 
did  not  intend  to  require  procuring 
agencies  to  keep  a  running  tally  during 
the  current  year  of  procurements  of 
items  designated  by  EPA.  Section  6002 
clearly  sets  out  a  two-step  procedure  for 
determining  whether  the  $10,000 
threshold  has  been  reached.  First,  a 
procuring  agency  must  determine 
whether  it  purchased  $10,000  worth  of 
an  item  or  of  functionally  equivalent 
items  during  the  preceding  fiscal  year. 
Second,  if  a  procuring  agency  did  not 
procure  $10,000  worth  of  an  item  during 
the  preceding  fiscal  year,  it  is  not 
subject  to  section  6002  unless  it  makes  a 
$10,000  purchase  of  the  item  in  the 
current  fiscal  year.  The  requirements  of 
section  6002  then  apply  to  the  $10,000 
purchase  of  the  item;  to  all  subsequent 
purchases  of  the  item  made  during  the 
current  fiscal  year,  regardless  of  size: 
and  to  all  procurements  of  the  item 
made  in  the  following  fiscal  year  [Ibid.]. 
However,  it  has  been  brought  to  EPA's 
attention  that  the  regulation  portion  of 


the  lubricating  oil,  paper,  and  retread 
tires  procurement  guideline  do  not 
reflect  this  interpretation.  EPA  has 
corrected  S  253.3(a)(1)  in  the  final 
guideline  issued  today  and  will  be 
issuing  corrections  to  the  lubricating  oil 
and  paper  guidelines  to  remove  any 
ambiguity  on  this  issue. 

Finally,  EPA  notes  that  the  FAR 
contains  a  $25,000  small  procurement 
provision,  48  CFR  Part  13.  This  provision 
should  not  be  confused  with  the  $10,000 
threshold  because  their  purposes  are 
different.  The  $10,000  threshold 
determines  when  the  affirmative 
procurement  provisions  of  RCRA  section 
6002  apply,  whereas  the  $25,000 
threshold  triggers  small  procurement 
procedures.  Procuring  agencies  must  use 
the  $10,000  threshold  when  determining 
the  applicability  of  RCRA  section  6002 
and  the  final  guideline  issued  today. 

C.  Definitions 

No  comments  were  received  on  the 
proposed  definitions,  and  EPA  is  issuing 
them  as  proposed. 

D.  Requirements  vs.  Recommendations 

RCRA  section  6002  requires  procuring 
agencies  and  contracting  o^icers  to 
perform  certain  activities,  such  as 
revising  specifications  for  procurement 
items.  It  also  requires  EPA  to  prepare 
"guidelines  for  the  use  of  procuring 
agencies  in  complying  with"  section 
6002.  EPA  has  incorporated  the  section 
6002  requirements  into  the  guidelines  for 
the  benefit  of  procuring  agencies.  As  a 
result,  the  guidelines  contain  two  types 
of  provisions:  Requirements  (mandated 
by  Congress  in  section  6002)  and 
recommendations  (EPA's  guidance  for 
complying  with  the  requirements  of 
section  6002).  As  used  in  this  guideHne, 
the  verbs  "shall"  and  "must"  indicate 
section  6002  requirements,  while  verbs 
such  as  "recommend,"  "should."  and 
"suggest"  indicate  recommendations  for 
complying  with  those  requirements. 

Procuring  agencies  are  required  to 
comply  with  the  requirements  of  section 
6002,  whereas  EPA's  recommendations 
for  meeting  those  statutory  requirements 
are  advisory  in  nature.  Procuring 
agencies  may  choose  to  use  other 
approaches  which  satisfy  the  section 
6002  requirements.  However.  EPA 
believes  that  if  a  procuring  agency 
chooses  to  follow  EPA's 
recommendations,  that  agency  will  be  in 
compliance  with  the  section  6002 
requirements. 

E.  Specifications 

1.  Federal  Agencies.  RCRA  section 
6002(d)  contains  two  requirements  for 
revising  specifications  for  procurement 
items.  As  discussed  above.  Federal 


agencies  that  have  the  responsibility  for 
drafting  or  reviewing  specifications  for 
procurement  items  procured  by  Federal 
agencies  were  required  to  revise  their 
specifications  by  May  8. 1986,  to 
eliminate  exclusions  of  recovered 
materials  and  requirements  that  items 
be  manufactured  from  virgin  materials 
[section  6002(d)(1)].*  Second,  within  one 
year  after  the  date  of  publication  of  a 
guideline  as  a  final  rule.  Federal 
agencies  must  assure  that  their 
specifications  require  the  use  of 
recovered  materials  to  the  maximum 
extent  possible  without  jeopardizing  the 
intended  end  use  of  the  item  (section 
6002(d)(2)]. 

Section  253.10  of  the  guideline 
contains  these  requirements  as  they 
apply  to  retread  tires.  Section  253.21(a) 
provides  that  by  May  8, 1986,  Federal 
agencies  were  required  to  eliminate 
from  their  specifications  exclusions  of 
retread  tires  and  any  requirement  that 
tires  be  manufactured  fit>m  virgin 
materials.  Section  253.10(b)  provides 
that  agencies  must  assure  that  their 
specifications  require  the  use  of  retread 
tires  to  the  maximum  extent  possible 
without  jeopardizing  the  intended  end 
use  of  the  item.  In  addition,  in  response 
to  coments,  EPA  has  added  to 
S  253.10(b)  a  recommendation  that 
specifications  indicate  the  functional 
requirements  of  tires  to  be  procured, 
including  the  performance  criteria,  any 
desired  mileage  guarantees,  and  the  size 
and  type  of  tire  required.  By  identifying 
functional  requirements,  rather  than 
limiting  the  applicability  of  a 
specification  to  new  tires  or  to  retread 
tires,  such  specifications  will  allow 
retread  tires  and  new  tires  to  compete 
on  an  equitable  basis. 

EPA  believes  that  the  second 
specification  requirement  in  RCRA 
section  6002(d)  is  more  extensive  than 
the  first  requirements.  Simply 
eliminating  discriminatory  provisions,  as 
required  by  section  6002(d)(1),  is  not 
sufficient  to  meet  all  of  the  obligations 
of  section  6002(d).  EPA  believes, 
however,  that  compliance  with  the 
affirmative  procurement  requirements  of 
section  6002(i),  coupled  with  use  of 
specifications  identifying  functional 
requirements,  will  fulfill  the  section 
6002(d)(2)  requirements  because  an 
affirmative  procurement  program  should 
result  in  procurement  to  the  maximum 
extent  practicable. 

EPA  has  not  reviewed  all  of  the  new 
tire  specifications  used  by  Federal 
procuring  agencies.  EPA  believes  that 


*  In  the  case  of  lireb.  specincations  mu&t  not 
require  that  only  virgin  ruhl>er  can  be  used  nor  must 
they  appcify  that  recluiined  rubber  cannot  be  used. 
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the  ones  that  it  has  reviewed  violate 
RCRA  section  6002  because  they 
exclude  retread  tires.  Specifically.  EPA 
believes  that  GSA  would  be  required  to 
revise  its  specifications  for  new  tires  so 
that  they  apply  both  to  new  tires  and  to 
retread  tires.  There  may  be  other 
specifications  of  which  EPA  is  unaware 
that  do  not  violate  section  6002;  it  is  the 
responsibihty  of  the  procuring  agencies 
that  prepare  these  specifications  to 
review  them  and  to  determine  whether 
they  are  in  compliance  with  RCRA. 

2.  Procuring  Agencies.  EPA  believes 
that  the  second  specification  revision 
requirement  also  applies  to  non-Federal 
procuring  agencies  which  procure  tires 
with  appropriated  Federal  funds.  Unless 
their  speci^cations  are  revised  to 
require  the  use  of  retread  tires,  these 
agencies  will  be  unable  to  implement 
the  affirmative  procurement 
requirements  of  RCRA  section  6002(c)(1) 
and  (i).  For  this  reason.  9  253.10(b)  of  the 
guideline  provides  that  all  procuring 
agencies  (rather  than  "Federal  agencies" 
as  provided  in  the  Act)  must  assure  that 
their  specifications  require  the  use  of 
retread  tires  to  the  maximum  extent 
possible  without  jeopardizing  the 
intended  use  of  the  item. 

3.  Public  Comments  on  the  Proposed 
Specifications  Provisions.  Commenters 
primarily  discussed  whether  EPA  should 
recommend  specification  revisions, 
whether  NHTSA  regulations  precluded 
development  of  specifications  for 
certain  uses  of  retread  tires,  and 
whether  one  specification  could  be 
developed  for  new  and  retread  tires. 
EPA  also  received  miscellaneous 
cominents  pertaining  to  the 
specifications  portion  of  the  proposed 

guideline. 

a.  EPA  recommendations  for 
specification  revisions.  A  commenter 
did  not  agree  that  EPA  should  be 
recommending  specification  revisions  to 
GSA.  stating  that  EPA  should  only 
specify  the  end  result  and  leave  the 
method  of  achieving  this  result  to  the 
procuring  agencies.  EPA  disagrees.  EPA 
is  required  by  statute  to  "set  forth 
recommended  practices  with  respect  to 
the  procurement  of  recovered  materials" 
(section  6002(e)(2)  of  RCRA).  EPA  thus 
believes  that  Congress  intended  for  EPA 
to  do  more  than  merely  reiterate  the 
content  of  the  statute,  including 
suggesting  specification  revisions,  as 
appropriate. 

b.  Impact  of  NHTSA  regulations.  The 
GSA  Interagency  Fleet  Management 
System  has  strongly  urged  EPA  to 
"advise  Federal  agencies  that  retread 
tires  are  not  required  by  NHTSA  to  meet 
the  standards  for  tire  endurance  or  high- 
speed performance.  This  will  ensure  that 
Federal  agencies  have  relevant 


information  available  to  them  in 
designing  their  procurement  program." 
In  addition,  a  commenter  has  strongly 
urged  EPA  to  reconsider  making  the 
guideline  apply  to  passenger  carrying 
vehicles  or  steering  axles  of  other 
vehicles  engaged  in  high-speed,  over- 
the-road  operations,  in  light  of  the  fact 
that  NHTSA  does  not  require  retread 
tires  to  meet  tire  endurance  or  high- 
speed performance  requirements  which 
apply  to  new  tires. 

EPA  concurs  that  tires  which  do  not 
meet  standards  for  endurance  or  high- 
speed performance  should  not  be  used 
for  those  purposes.  EPA  notes,  however, 
that  GSA  has  not  provided  any 
documentation  showing  that  retread 
tires  cannot  meet  these  performance 
standards,  and  RCRA  section  6002(d)(2) 
requires  agencies  to  assure  that 
specifications  require  the  sue  of 
recovered  materials  to  the  maximum 
extent  possible  without  jeopardizing  the 
intended  end  use  of  the  item.  EPA 
therefore  urges  procurement  agencies  to 
develop  standards,  in  conjimction  with 
GSA  and  the  retreading  industry,  that 
can  be  used  to  test  the  endurance  and 
high-speed  performance  capabilities  of 
retread  tires.  The  NHTSA  standard  for 
new  tires.  49  CFR  571.109,  could  serve  as 
a  starting  point.  EPA  is  aware  that  at 
least  one  retreader  has  successfully 
tested  its  tires  in  accordance  with  the 
new  tire  endurance  and  high-speed 
performance  standards  in  S  571.109,  so  it 
is  possible  that  these  performance 
standards  either  can  be  used  for  retread 
tires  or  can  be  adapted  for  retread  tire 
use.  Furthermore,  EPA  knows  of  no 
NHTSA  regulation  which  prohibits 
procuring  agencies  &om  doing  so. 

A  commenter  suggested  that  the 
absence  of  NHTSA  standards  for  a 
particular  end  use  (e.g.,  high  speed 
retread  tires)  precludes  that  use.  On  the 
contrary,  EPA  believes  that  the  absence 
of  a  NHTSA  standard  for  a  particular 
use  cannot  be  used  by  a  procuring 
agency  as  a  reason  for  not  developing 
its  own  specifications  for  that  use. 
Specification  revision  or  specification 
development  must  be  in  accordance 
with  RCRA  section  6002(d)(2).  In  other 
words,  a  determination  that  use  of 
recovered  materials  (e.g.,  retread  tires) 
will  jeopardize  the  intended  end  use 
(e.g.,  high  speed)  should  be  supported  by 
test  data. 

c.  Use  of  a  single  specification  for 
new  and  retread  tires.  A  commenter 
stated  the  belief  that  retread  tires  and 
new  tires  are  two  different  products 
requiring  two  different  specifications. 
EPA  believes  that  one  performance 
standard  identifying  the  properties  and/ 
or  performance  requirements  of  tires  can 
and  should  be  developed.  It  is  not 


necessary  that  one  specification  be 
developed,  however,  as  long  as  the 
performance  standard  in  each 
specification  is  the  same.  The  issue  of 
concern  is  that  there  be  one 
performance  standard  against  which 
both  new  and  retread  tires  can  compete 
on  an  equitable  basis.  For  example,  at 
least  one  major  American  retailer  uses 
the  same  performance  requirements  for 
retread  tires  as  for  new  tires.  The  tires 
also  are  sold  with  the  same  warranties 
as  new  tires.  Thus,  as  discussed  above, 
EPA  is  recommending  in  S  253.21(b)  of 
the  final  guideline  that  specifications 
identify  the  functional  requirements  of 
tires  to  be  procured. 

d.  Miscellaneous  comments.  Section 
253.10(a)  of  the  guideline  states  that 
Federal  agencies  were  required  to 
eliminate  any  exclusion  of  retread  tires 
from  their  specifications  by  May  8, 1986. 
A  commenter  objected  to  EPA's  use  of 
"retread  tires"  rather  than  "recovered 
materials"  as  used  in  RCRA  section 
6002(d)(1).  One  purpose  of  EPA 
guidelines  is  to  inform  procuring 
agencies  as  to  what  the  law  requires 
them  to  do.  In  the  case  of  tires,  the  law 
requires  them  to  eliminate  exclusions  of 
products  manufactured  with  recovered 
materials,  including  retread  tires; 
therefore,  it  is  appropriate  for  EPA  to 
use  the  term  "retread  tires." 

Section  253.10(b)  of  the  guideline 
provides  that  procuring  agencies  must 
revise  their  specifications  to  require  the 
use  of  retread  tires  to  the  maximum 
extent  possible  "without  jeopardizing 
the  intended  end  use  of  these  items," 
which  is  the  limitation  on  use  permitted 
by  RCRA  section  6002(d)(2).  A 
commenter  stated  that  by  using  the 
statutory  language,  EPA  is  implying  that 
there  may  be  problems  with  retread 
tires.  EPA  is  implying  nothing  about  the 
performance  of  retread  tires;  instead, 
EPA  is  informing  procuring  agencies  that 
they  may  restrict  use  of  retread  tires  if 
such  use  will  jeopardize  the  intended 
end  use  of  the  tires.  (Exclusions  of 
retread  tires  are  discussed  further 
below.) 

A  commenter  stated  that  a  procuring 
agency  is  not  free  merely  to  cite  its  own 
specifications  as  a  reason,  under  RCRA 
section  6002(c)(1),  for  failing  to  buy 
retread  tires  unless  the  specifications 
have  been  revised  to  require  the  use  of 
retread  tires  to  the  maximum  extent 
practicable.  EPA  agrees.  Procuring 
agencies  may  not  continue  to  use 
discriminatory  specifications  when 
purchasing  tires,  nor  may  they  cite  such 
discriminatory  specifications  as  the 
basis  for  their  failure  to  purchase 
retread  tires,  unless  and  until  the  basis 
for  the  restrictive  provisions  in  such 


specifications  has  been  reviewed  and 
found  to  be  justified.  In  the  final 
guideline  issued  today,  EPA  has  revised 
5  253.21(d)(3)  accordingly. 

4.  Sources  of  Specifications.  The 
retreading  industry  has  developed 
standards  which  can  be  obtained  by 
contacting  the  industry  trade 
associations.  The  addresses  and 
telephone  numbers  of  the  associations 
are  as  follows: 

American  Retreaders  Association,  Inc., 
P.O.  Box  17203,  Louisville,  KY  40217, 
(502)  361-9219. 
National  Tire  Dealers  and  Retreaders 
Association,  Inc.,  Suite  400, 1250  I 
Street  NW.,  Washington,  DC  20005, 
(202)  789-2300. 
Tread  Rubber  Manufacturers'  Group, 
1200 19th  Street  NW.,  Washington,  DC 
20036,  (404)  54&-0221. 
The  American  Retreaders' 
Association,  Inc.  has  prepared  a  booklet 
on  bid  specifications.  How  to  prepare 
bid  specifications  for  retread  and 
repaired  tires,  which  outlines  in  some 
detail  major  areas  that  should  be 
considered  when  preparing  bid 
specifications.  A  copy  of  the  booklet  has 
been  placed  in  the  docket  for  this 
guideline  and  is  available  from  the  ARA. 
5.  Exclusions.  Under  section  6002(d)(2) 
of  RCRA,  specifications  need  not  be 
revised  if  the  agency  determines  that, 
for  technical  reasons,  a  product 
containing  recovered  materials  will 
jeopardize  the  end  use  of  the  product. 
EPA  recommends  that  such 
determinations  be  documented,  be 
based  on  technical  performance 
information,  and  identify  any 
performance  criteria  that  cannot  be 
satisfied  by  retread  tires.  (See  §  253.11 
of  the  guideline.)  If  the  agency 
subsequently  issues  a  restrictive 
specification,  the  basis  for  the 
restriction  should  be  docimiented  when 
the  specification  is  issued. 

Although  RCRA  secUon  6002(d)(2) 
permits  an  agency  to  limit  the  use  of  an 
item  containing  recovered  materials, 
there  must  be  a  legitimate,  factual  basis 
for  such  limitation.  Use  cannot  be 
limited  without  reason  or  based  simply 
on  prejudice,  whim,  or  speculation.  For 
this  reason.  §  253.11  of  the  final 
guideline  provides  that  procuring 
agencies  should  document  the  basis  for 
any  limitations. 

In  the  proposed  guideline,  EPA 
provided  the  following  example  of  a 
specification  that  would  satisfy  RCRA 
Fection  6002(d)2):  Draft  Army  Regulation 
(AR)  750-36,  which  contains  the  Army's 
policy  and  procedures  for  use  of  retread 
tires,  excludes  use  of  retread  tires  on  the 
front  wheels  of  buses  and  on  emergency 


vehicles  and  heavy-lift  vehicles.* 
Commenters  objected  to  the  restrictions 
in  this  regulation  for  a  variety  of 
reasons.  EPA  was  not  endorsing  this 
regulation.  Rather,  EPA's  purpose  in 
citing  it  was  to  provide  an  example  of 
the  type  of  specification  that  would 
conform  to  RCRA  section  6002(d)(2)  if 
and  only  if  there  is  a  justificable  basis 
for  such  limitations. 

F.  Affirmative  Procurement  Program 

RCRA  section  6002(i)  requires 
procuring  agencies  to  adopt  an 
affirmative  procurement  program  to 
ensure  that  retread  tires  are  purchased 
to  the  maximum  extent  practicable.  The 
program  must  contain  four  elements:  (1) 
A  recovered  materials  preference 
program;  (2)  a  promotion  program;  (3) 
procedures  for  estimation,  certification, 
and  verification  of  recovered  materials 
content;  and  (4)  procedures  for  annual 
review  and  monitoring  of  the  program's 
effectiveness.  The  program  must  be 
established  within  one  year  of  the  date 
of  publication  of  this  guideline  as  a  fmal 
rule. 

Federal  procuring  agencies  should 
note  that  while  GSA  executes  tire 
contracts,  it  is  not  responsible  for  actual 
procurement  by  other  agencies  and 
therefore  is  not  responsible  for 
development  and  implementation  of 
affirmative  procurement  programs  under 
RCRA  section  6002  for  any  agency  other 
than  itself  Individual  procuring  agencies 
must  develop,  implement,  and  monitor 
their  own  affirmative  procurement 
programs.  EPA  has  added  §  253.2D(b)  to 
the  fmal  guideline  to  make  this  clear. 

The  following  sections  explain  EPA's 
recommendations  for  each  element  of  an 
affirmative  procurement  program  for 
retread  tires. 

1.  Recovered  Materials  Preference 
Program.  Under  section  6002(i)(3), 
procuring  agencies  have  three  options 
for  implementing  the  preference 
program.  They  can  employ  a  case-by- 
case  approach,  adopt  minimum  content 
standards,  or  choose  an  approach  that  is 
substantially  equivalent  to  the  preceding 
approaches.  In  general,  the  minimum 
content  standard  approach  is 
appropriate  when  the  quantity  of 
recovered  material  used  can  vary.  For 
example,  the  quantity  of  recycled  paper 
used  in  manufacturing  paper  and  paper 
products  can  be  varied.  In  the  case  of 
retread  tires,  where  the  recovered 
material  is  the  used  tire  casing,  the 
quantity  of  recovered  material  used 


•  The  Army  has  informed  EPA  that  Draft  AR  750- 
36  was  not  issued.  Retread  tires  are  now  included  in 
AR  750-1  whiclL  among  other  things,  identifies 
h..nitations  on  use  of  retreads.  EPA  believes  that  the 
basis  for  these  limitations  should  be  documented. 


does  not  vary.  For  this  reason,  minimum 
content  standards  are  inappUcable  to 
retread  tire  procurement 

a .  Proposed  recommendations  for  a 
preference  program.  In  the  proposed 
guideline,  EPA  recommended  two 
approaches  to  procurement  of  retread 
tires:  procurement  of  tire  retreading 
services  and  procurement  of  retread 
tires  as  a  product  EPA  recommended 
that  agencies  procuring  retreading 
services  record  specified  information  for 
each  procurement  of  new  tires  and  each 
procurement  of  retreading  services.  This 
information  would  be  reviewed  as  part 
of  the  statutorily  mandated  annual 
review  and  would  be  used  to  identify 
unjustifiable  resistance  to  use  of  tire 
retreading  contracts.  EPA  further 
recommended  that  agencies  procuring 
retread  tires  as  a  product  use  case-by- 
case  procurement  through  open 
competition  between  vendors  of  retread 
tires  and  vendors  of  new  tires.  In  the 
case  of  a  tie  bid.  all  other  factors  being 
equal,  preference  would  be  given  to  the 
vendor  of  retread  tires. 

After  reviewing  the  public  comments 
on  the  proposed  guideline  and  further 
researching  state  and  commercial  tire 
procurement  EPA  has  concluded  that 
procuring  agencies  should  use  a 
combination  of  the  two  recommended 
approaches.  For  example,  a  commenter 
stated  that  use  of  retreading  ser\ices,  by 
itself,  does  not  satisfy  an  agency's 
obligations  under  section  6002  to 
procure  retread  tires  to  the  maximum 
extent  practicable  because  only  a 
portion  of  an  agency's  tires  can  be 
retreaded  and  the  agency  will,  therefore, 
be  required  to  procure  some 
replacement  tires,  which  could  be 
retread  tires.  EPA  agrees.  Agencies 
should  procure  retreading  services  for 
their  used  carcasses  and  procure  retread 
tires  as  a  product. 

EPA  recognizes,  however,  that  it  might 
not  always  be  practical  or  possible  for  a 
procuring  agency  to  purchase  retread 
tires  or  retreading  services  in  all  cases. 
As  described  below,  the  final  guideline 
also  addresses  procurement  using  one 
but  not  both  components  in  such  cases. 

b.  Final  recommendations  for  a 
preference  program.  EPA  recommends 
that  procuring  agencies  establish 
preference  programs  consisting  of  two 
components:  (1)  Procurement  of 
retreading  services  for  the  agencies' 
used  carcasses  and  (2)  procurement  of 
retread  tires  as  a  product  In  addition. 
EPA  recommends  that  procuring 
agencies  establish  a  tire  procurement 
poUcy  that  gives  priority  to  retreading 
the  agencies'  used  tires.  In  other  words, 
under  the  policy,  a  procuring  agency  will 
first  procure  tire  retreading  services  to 
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the  maximum  extent  practicable.  If 
retreading  services  are  not  practicable, 
for  example  because  the  tire  carcass  is 
not  retreadable,  then  the  procuring 
agency  will  obtain  a  replacement  tire 
from  the  product  vendor. 

If  a  procuring  agency  finds  that  it  is 
unable  to  implement  one  of  these 
components,  then  it  must  document  the 
basis  for  this  and  continue  to  implement 
the  other  component.  The  basis  for  not 
implementing  one  of  the  components 
must  be  one  of  the  reasons  provided  in 
RCR.'V  section  6002(c)— i.e., 
unsatisfactory  competition, 
unreasonable  availability,  failure  to 
meet  performance  standards  or 
specifications,  or  unreasonable  price.  In 
addition,  the  procuring  agency  must 
continue  to  attempt  to  implement  the 
component  that  it  is  unable  to 
implement  at  this  time. 

As  explained  in  section  II.E.2  of  this 
preamble,  procuring  agencies  purchasing 
retread  tires  as  products  can  solicit  bids 
from  both  vendors  of  new  tires  and 
vendors  of  retread  tires.  The  decision  to 
purchase  retread  tires  is  made  on  a 
case-by-case  basis,  and  the  contract  is 
awarded  to  the  lowest-priced 
responsible  bidder.  EPA  recommends 
that  this  component  of  the  preference 
program  include  a  preference  to  the 
vendor  offering  to  supply  the  greatest 
number  of  retread  tires  in  the  event  that 
tie  bids  are  submitted  by  a  vendor  of 
retread  tires  and  a  vendor  of  new  tires, 
all  other  factors  being  equal.  Section 
253.21(a)(2)  of  the  final  guideline 
recommends  that  procuring  agencies 
adopt  such  a  preference. 

A  commenter  stated  that  the  proposed 
tie  bid  provision  was  ambiguous  in  light 
of  the  equal  low  bids  provision  of  FAR 
14.407-6  and  requested  clarification.  It  is 
EPA's  view  that  RCRA  section  6002  did 
not  authorize  procuring  agencies,  in 
their  preference  programs,  to  supersede 
appUcable  provisions  of  Federal 
procurement  law,  including  the  FAR. 
EPA  believes,  however,  that  the 
recovered  materials  preference 
authorized  by  RCRA  section  6002  should 
be  incorporated  into  the  preferences 
established  in  the  equal  low  bids 
provision  of  the  FAR.  Therefore,  EPA 
recommends  that  Federal  entities 
responsible  for  periodic  revision  of  the 
FAR  consider  modifying  the  provision  at 
48  CFR  14.407-6  to  integrate  a 
preference  for  vendors  offering  to 
provide  procurement  items  which  have 
been  designated  by  EPA  under  RCRA 
section  6002(e). 

In  the  Hnal  paper  and  lubricating  oil 
guidelines,  EPA  noted  that  it  believed 
that  a  case-by-case  program  might  not 
satisfy  the  section  6002(i)  requirement 
for  an  affirmative  procurement  program 


because  it  would  only  award  contracts 
to  the  product  containing  a  higher 
percentage  of  recovered  materials  in  the 
event  of  a  tie.  (See  52  FR  37299,  27302 
(October  6. 1987),  and  52  FR  38844 
(October  19, 1987).]  In  light  of  these 
previous  statements  by  EPA,  several 
commenters  objected  to  EPA's 
reconunendation  to  use  the  case-by-case 
approach  for  procuring  tires  as  products 
because  it  would  have  little  or  no  effect 
on  the  procurement  of  retread  tires. 

EPA  has  concluded  that  the  case-by- 
case  approach  can  be  used  successfully 
to  procure  retread  tires  and  should  be 
used  as  one  component  of  a  preference 
program.  As  long  as  retread  tires 
provide  similar  service  to  new  tires — as 
promoters  of  their  use,  including  the 
commenters,  maintain  that  they  will — at 
a  lower  cost,  procuring  agencies  must 
procure  them. 

Because  RCRA  section  6002li) 
requires  the  procurement  program  to  be 
affirmative,  and  because  procuring 
agencies  must  promote  their  programs, 
agencies  using  the  case-by-case 
approach  are  required  to  seek  out 
vendors  of  retread  tires.  Clearly,  this 
will  be  a  change  in  the  status  quo,  in 
which  most  procuring  agencies  neither 
consider  using  retread  tires  nor  seek  out 
vendors  of  retread  tires.  As  a  result,  the 
case-by-case  approach  can  have  a 
significant  impact  on  retread  tire 
procurement. 

A  commenter  stated  that  it  is  not 
feasible  to  allow  a  retread  tire  to  be  bid 
against  a  new  tire  because  of  cost  and 
requirement  differences,  although  the 
commenter  failed  to  explain  how  and 
why  this  is  true.  In  fact  EPA  believes 
that  requirements  can  be  the  same  for 
new  and  retread  tires,  an  example  being 
the  use  of  mileage  guarantees  In 
addition.  EPA  notes  that  one  of  the 
purposes  of  RCRA  Section  6002  and 
procurement  guidelines  is  to  require 
procuring  agencies  to  treat  products 
made  from  virgin  materials  and  products 
made  from  recovered  materials  in  the 
same  manner  to  the  extent  consistent 
with  the  intended  end  use.  EPA  believes 
that  it  is  possible  to  meet  this  goal  by 
developing  an  afTirmative  procurement 
program  that  treats  new  and  retread 
tires  alike  even  while  acknowledging 
that  there  are  differences  between  them. 
Therefore.  EPA  has  retained  the  case- 
by-case  recommendation  in  the  final 
guideline. 

A  commenter  suggested  that  EPA 
revise  the  preference  program  provision 
to  recommend  that  a  procuring  agency 
show  that  its  procurement  satisfies  the 
statutory  requirements,  including  use  of 
non-discriminatory  specifications.  In 
response,  EPA  is  adding  8  253.21(c)  to 
the  final  guidehne  to  recommend  that 


procuring  agencies  document  which  of 
the  statutory  limitations  is  the  reason  for 
not  procuring  retreading  services.* 

While  GSA  prepares  tire 
specifications  and  awards  contracts  to 
tire  vendors,  the  individual  Federal 
operator,  in  conjunction  with  GSA's 
Fleet  Management,  decides  whether  to 
purchase  retreading  services  or  to  buy  a 
new  tire.  Except  for  Department  of 
Defense  activities,  the  agencies  do  not 
maintain  records  on  procurement  of  new 
tires  or  tire  retreading  services.  EPA 
believes  that  recordkeeping  is  necessary 
to  obtain  information  on  cost  savings, 
performance  of  retread  tires,  and  use  of 
retread  tire  or  tire  retreading  services 
contracts.  Therefore,  EPA  recommends 
that  as  part  of  the  preference  program, 
agencies  institute  the  practice  of 
monitoring  tire  procurement  by  agency 
subgroups  or  individuals  by  requiring 
them  to  record  their  decisions  to  procure 
replacement  tires  and  tire  retreading 
services.  The  record  should  identify  the 
type  and  quantity  of  tires  procured; 
whether  new- tires,  retread  tires,  or 
retreading  services  were  procured;  the 
cost  per  tire;  and  if  new  tires  are 
prociu-ed,  the  reasons  for  not  pracuring 
retreading  services  or  retread  tires.  This 
recommendation  is  in  $  253.21(d)  of  the 
final  guideline. 

A  commenter  objected  to  the 
proposed  recordkeeping 
recommendation  on  the  grounds  that  it 
would  mean  two  separate  actions  for 
every  tire  purchase,  would  increase  the 
administrative  workload,  and  would  be 
very  difHcult  to  control  or  manage.  EPA 
disagrees.  First,  when  a  replacement  tire 
is  needed,  a  decision  is  made  whether  to 
procure  a  new  tire  or  retreading 
services;  EPA's  recommendation  simply 
is  that  the  decision  be  documented  so 
that  procurement  can  be  reviewed 
annually  as  required  by  section  6002, 
Second,  because  the  recommended 
documentation  is  minimal,  EPA  does  not 
believe  that  the  administrative  workload 
will  be  more  than  minimal,  nor  that  it 
will  be  very  difficult  to  control  or 
manage.  EPA  also  notes  that  the 
affirmative  procurement  provisions  of 
RCRA  section  6002  clearly  envision  at 
least  some  increases  in  the 
administrative  workload;  for  example, 
administrative  effort  is  needed  in  order 
to  implement  the  estimation, 
certification.  veriHcation,  and  annual 
review  requirements. 


*  As  discusspd  above  in  section  IlI.E.  of  the 
preamble,  a  procuring  agency  cannot  cite  its 
specifications  as  a  reason  for  failing  to  procure 
retreads  unless  the  specifications  have  been 
reviewed  and  revised  in  accordance  with  RCRA 
section  6002(d)  and  Subpart  B  of  the  guideline. 


Very  few  Federal  agencies  operate 
central  motor  pools,  and  the  civilian 
agencies  no  longer  store  replacement 
automotive  parts,  including  tires,  in 
warehouses.  Instead,  vehicle 
maintenance  and  replacement  parts  are 
purchased  from  commercial 
establishments  on  an  as  needed  basis. 
GSA  contracts  with  vendors  to  provide 
parts  and  services.  A  commenter  stated 
that  in  light  of  this  lack  of  central  motor 
pools,  it  would  be  impossible  for  most 
agencies  to  obtain  tire  retreading 
ser\'ices. 

EPA  believes  that  procurement  of 
retreading  services  is  possible  without 
government  warehousing.  For  example. 
GSA  can  require  that  contract 
retreaders  store  used  government  tires 
until  there  is  a  predetermined, 
economically  feasible  quantity  to  be 
retreaded.''  The  retreader  can  also  store 
the  retreaded  government  tires  and 
provide  them  to  the  government  vehicle 
operator  on  an  as-needed  basis.  Some 
retreaders  operate  wholesale  or  retail 
outlets  for  tires  in  addition  to  their 
retreading  operations  and  thus  might  be 
willing  to  enter  into  such  warehousing 
arrangements. 

c.  Other  preference  program 
recommendations.  A  commenter 
indicated  to  EPA  that  GSA's  use  of 
small  business  procurement  procedures 
for  procurement  of  tire  retreading 
services  contributes  to  quality 
assurance  problems.  EPA  believes  that 
such  procurement  practices  constitute 
specifications  and  must  be  reviewed 
and  revised  by  procuring  agencies,  as 
necessary.  EPA  previously  stated  in  the 
lubricating  oils  guideline  that  the  term 
"specifications"  in  RCRA  section 
6002(d)  refers  to  all  procurement 
practices  related  to  specifying  what  a 
procuring  agency  intends  to  purchase,  53 
FR  24710  (June  30. 1988).  Therefore,  as 
part  of  developing  a  lubricating  oil 
procurement  program  under  section 
6002(i),  procuring  agencies  were 
required  to  examine  their  procurement 
practices  and  revise  those  which  inhibit 
or  preclude  procurement  of  products 
containing  recovered  materials.  EPA 
believes  that  this  is  equally  applicable 
to  procurement  of  retread  tires.  EPA. 
therefore,  has  added  §  253.21(e)  to  the 
final  guideline  to  inform  procuring 
agencies  that  they  must  review  and 
revise  any  procurement  practices  which 
inhibit  or  preclude  procurement  of 
retread  tires  or  tire  retreading  services. 

The  Federal  (i.e..  GSA)  approach  to 
using  retread  tires  employs  a 


combination  of  (1)  a  retreading  facilities 
specification  describing  the  procedures 
to  be  used  for  retreading  and  (2)  policies 
limiting  the  use  of  retread  tires.  GSA's 
written  policies  recommend  that  retread 
tires  not  be  used  on  the  steering  axles  of 
high  speed,  over-the-road  vehicles  and 
prohibit  use  of  retreads  on  passenger- 
carrying  vehicles  or  on  the  steering  axle 
of  any  Interagency  Fleet  Management 
vehicle  used  on  public  highways.  Use  of 
retread  tires  is  recommended  on  the  rear 
wheels  of  large  traucks,  truck  tractors, 
trailers,  and  off-road  vehicles. 

Commenters  stated  that  there  are  no 
means  at  GSA's  disposal  to  assure  the 
quality  of  retread  tires.  According  to  the 
commenters,  barriers  to  quality 
assurance  include  the  standard 
operating  procedures  of  the  retreading 
industry,  lack  of  government  and/or 
industry  test  methods,  and  infeasibility 
of  using  batch  testing  on  retread  tires. 
The  commenters  also  stated  that  these 
factors  precluded  development  of  one 
specification  to  be  used  for  both  new 
and  retread  tires. 

EPA  discussions  with  the  retreading 
industry  and  tire  retailers  have 
uncovered  retreading  programs  that 
employ  both  production  quality  control 
and  performance  quality  control.  The 
performance  quality  control  involves 
performance  testing  that  is  the  same  as 
or  similar  to  testing  required  by 
government  specifications  for  new  tires. 
Batch  testing  using  random  sampling 
also  is  used.  These  manufacturers 
produce  passenger  car  tires  which  are 
intend^  to  be  sold  for  the  same  usage 
as  new  ttres  (e.g.,  there  are  no 
limitations  on  their  use  on  steering  axles 
or  at  highway  speeds).  Regular,  high 
performance,  and  speed-rated  tires  are 
produced.  At  least  one  major  American 
retailer  sells  these  tires  with  the  same 
warranties  as  new  tires.  In  light  of  these 
programs,  EPA  has  concluded  that  it  is 
possible  for  GSA  to  develop 
specifications  and  procurement 
practices  that  assure  tire  quality.* 

In  this  regard,  a  commenter  stated 
that  the  Federal  government  is 
encumbered  by  a  myriad  of  Federal 
statutes  and  a  variety  of  Federal 
Procurement  Regulations  which 
preclude  procurement  of  high  quality 
retread  tires.  EPA  points  out  that  one  of 
the  underlying  purposes  of  section  6002 
is  to  require  procuring  agencies  to  revise 
their  procedures  so  that  they  can 
procure  items  containing  recovered 
materials. 


'  Current  GSA  contracts  require  agcncirs  to 
submit  a  batch  of  200  tires  for  retreading.  This 
quantity  can  be  reduced,  however.  EPA  knows  of  a 
State  that  supplies  batches  of  25  tires  for  retreading. 


■  The  basis  for  EPA's  conclusion  is  described  in 
Background  Document  for  Final  Retrpod  Tires 
Procurement  Guideline  (E.H.  Pechan  ft  Associates. 
Inc..  September  1988).  which  has  been  placed  in  the 
docket  for  this  rulemaking. 


d.  Other  procurement  approaches 
considered.  In  the  final  paper  guideline, 
52  FR  37296-37299  (October  6, 1987), 
EPA  discussed  the  section  6002(i) 
requirement  that  any  affirmative 
procurement  program  be  consistent  with 
applicable  provisions  of  Federal 
procurement  law.  From  time  to  time. 
Congress  has  established  preferential 
procurement  programs  in  order  to  attain 
socioeconomic  goals.  Among  those  are 
the  Small  Business,  Labor  Surplus  Area, 
and  Minority  Business  procurement 
programs.  EPA  considered  applying 
either  or  both  of  the  mechanisms  used  in 
those  programs — price  preferences  and 
set-asides — to  this  guideline.  A  price 
preference  allows  the  procuring  agency 
to  pay  a  higher  price,  if  necessary,  for  a 
specified  product  from  preferred 
vendors.  A  set-aside  requires  the 
procuring  agency  to  award  a  certain 
percentage  of  its  contracts  to  preferred 
vendors  of  a  product  regardless  of  price. 
Price  preferences  and  setasides  are 
currently  being  used  in  some  state 
programs  for  the  procurement  of  paper 
and  paper  products  containing 
recovered  materials.  As  of  January  1988. 
five  states  and  two  cities  use  price 
preference  programs  in  which  products 
containing  recovered  materials  may  cost 
from  5  to  10  percent  more  than  virgin 
materials.  Two  states  have  set-aside 
programs,  one  for  paper  and  paper 
products,  the  other  for  all  types  of 
products.  These  states  report  that  they 
successfully  procure  products  containing 
recovered  materials. 

EPA  has  considered  recommending 
these  programs  at  the  Federal  level. 
However,  in  the  case  of  existing  Federal 
preferential  procurement  programs  that 
allow  a  price  preference  or  set-aside,  the 
Agency  found  that  each  had  been 
established  under  explicit  statutory 
authority  or  a  specific  Executive  Order. 
Neither  the  statutory  language  nor  the 
legislative  history  of  Section  6002  seems 
to  contemplate  the  adoption  of  either 
price  preferences  or  set-asides,  and 
doing  so  would  conflict  with  existing 
Federal  procurement  law.  Therefore, 
rather  than  recommending  price 
preferences  or  set-asides,  EPA  is 
recommending  that  procuring  agencies 
use  the  procurement  mechanisms 
provided  in  RCRA  section  6002(i)(3). 
2.  Promotion  Program.  The  second 
requirement  of  the  affirmative 
procurement  program  is  a  promotional 
effort  by  procuring  agencies.  The 
guideline  recommends  several  methods 
for  procuring  agencies  to  use  for 
disseminating  information  about  their 
preference  programs,  such  as  placing 
statements  in  invitations  to  bid, 
discussing  the  program  at  bidders' 
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conferences,  and  informing  industry 
trade  associations  about  the  program. 
No  commenters  suggested  revisions  to 
this  section  of  the  guideline. 

3.  Estimates.  Certification,  and 
Verification.  The  third  requirement  of 
the  affirmative  procurement  program  set 
forth  in  section  6002{i)  concerns 
estimates,  certification,  and  verirication. 
Many  questions  have  been  raised  about 
the  certification  and  estimation  of 
recovered  material  content,  such  as 
when  they  should  be  provided,  who  is  to 
provide  them,  how  the  uifonnation  is  to 
be  obtained,  and  how  it  is  to  be  verified 
To  clarify  this  subject,  it  is  necessary  to 
review  the  requirements  of  the  law. 

a.  Estimation.  RCflA  sections 
6002(c)(3)(B)  and  6002li)(2)(C)  require 
that  after  the  effective  date  of  an  EPA 
guideline,  contracting  officers  must 
require  vendors  who  supply  Federal 
procuring  agencies  with  items  covered 
by  the  yiidehne  to  provide  an  estimate 
of  the  total  percentage  of  recovered 
materials  contained  in  the  items.  EPA 
believes  that  this  requirement  is  for  the 
purpose  of  gathering  statistical 
information  on  price,  recovered  material 
content,  and  availability,  and  applies 
regardless  of  whether  the  procurement 
solicitation  specifies  that  recovered 
materials  can  or  must  be  used. 

In  the  case  of  tires,  procuring  agencies 
cither  purchase  a  product  containing 
recovered  tire  casings,  or  contract  for  a 
retreading  service  for  government 
casings,  rather  than  purchasing  a 
product  containing  a  certain  percentage 
of  recovered  materials.  In  the  proposed 
guideline,  EPA  stated  that  the  statistical 
information  that  procuring  agencies 
need  to  obtain  the  number  of  retread 
tires  to  be  a  supplied  by  the  vendor,  A 
commenter  pointed  out,  however,  that 
when  a  procuring  agency  purchases  tire 
retreading  services  using  an  indefinite 
quantity  contract,  it  would  be 
impossible  for  the  vendor  to  estimate  the 
quantity  of  tires  to  be  supplied.  EPA 
agrees  and  has  concluded  that  the 
estimation  provision  does  not  apply  in 
this  limited  situation.  EPA  has  revised 
§ 253.23(a)  accordingly. 

For  all  other  procurements  of  retread 
tires  or  tire  retreading  services, 
however,  the  contracting  officer  must 
require  the  vendor  to  estimate  the 
number  of  retread  tires  to  be  supplied 
EPA  is  recommending  that  procuring 
agencies  retain  these  data  for  three 
years  from  the  date  they  are  received 

b.  Certification.  RCRA  section 
6002{i)(2)(C)  provides  that  contracting 
officers  must  require  vendors  to  supply 
certifications  of  recovered  materials 
content,  where  appropriate.  EPA 
believes  that,  in  general,  written 
certifications  are  inappropriate  for 
retread  tire  procurement  because 


retreaders  already  use  another 
certification  procedure  which  is  required 
by  Department  of  Transportation 
regulations.  Newly  retreaded  tires  are 
inspected  to  determine  that  they  are  free 
of  defects  and  that  they  comply  with 
Federal  Motor  Vehicle  Safety  Standards 
Tires  passing  the  retreaders"  inspection 
are  certified  by  stamping  the  retreading 
plant's  identification  number  and  the 
symbol  DOT-R  on  the  sidewall  The 
identification  number  indicates  that  the 
plant  is  a  retreading  operation.  This  is  in 
accordance  with  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  and  49  CFR  5n.ll7 
and  574.5. 

EPA  recognizes,  however,  that 
vendors  offering  tires  as  a  product  might 
offer  to  supply  a  set  number  of  retread 
tires  or  to  supply  retread  tires  as  a  set 
percentage  of  the  total  number  of  tires  to 
be  supplied.  In  this  instance,  a 
certification  of  the  quantity  or 
percentage  to  be  supplied  is  needed. 
Therefore.  EPA  has  added  e  certification 
recommendation  in  the  final  guideUne; 
see  S  253.23(b). 

A  commenter  stated  that  vendors 
should  be  required  to  supply  the 
certification  number  (i.e.,  the  retreaders 
DOT  identification  number)  on  their  ' 
bids  as  a  means  of  meeting  the 
certification  requirement.  EPA 
disagrees,  because  the  relevant 
information  needed  by  a  procuring 
agency  is  the  quantity  of  tires  to  be 
supplied,  and  the  DOT  identification 
number  will  not  provide  this 
information.  Therefore,  EPA  has  pot 
included  the  commenter's  recommended 
revision  in  the  final  guideline. 

c.  Verification.  Section  6002(i)  also 
requires  procuring  agencies  to  establish 
reasonable  procedures  to  verify  the 
estimates  and  certification.  For  retread 
tires,  verification  will  be  relatively  easy 
because  the  certification  number 
stamped  on  the  sidewall  of  the  tire 
identifies  the  tire  as  a  retread.  Procuring 
agencies  need  only  to  spot  check  these 
numbers  to  verify  that  a  retread  tire  has 
been  supplied. 

4.  Annual  Review  and  Monitoring. 
The  fourth  requirement  of  the 
affirmative  procurement  program  is  an 
annual  review  and  monitoring  of  the 
effectiveness  of  the  program.  EPA 
recommends  that  the  review  include  an 
estimate  of  the  number  of  retread  tires 
purchased  during  the  year,  assessment 
of  the  effectiveness  of  the  agency 
preference  program,  and  an  assessment 
of  remaining  barriers  to  procurement  of 
retread  tires. 

In  other  procurement  guidelines,  EPA 
has  recommended  that  procuring 
agencies  keep  specified  records  in  order 
to  monitor  the  progress  of  their 
affirmative  procurement  programs. 


Through  an  inadvertent  oversight,  EPA 
failed  to  include  this  recommendation  in 
the  proposed  retread  tires  guideline. 
Several  commenters  asked  EPA  to 
include  the  recordkeeping 
recommendations.  EPA  agrees  that  this 
provision  should  be  added  to  the  retread 
tires  guideline.  EPA  notes  that  the 
reconmendations  were  available  for 
public  comment  during  development  of 
the  final  paper  and  lubricating  oil 
guideline  and  the  proposed  building 
insulation  products  guidehne.  See  52  FR 
37335,  October  6, 1987;  52  FR  38838, 
October  19, 1987;  and  53  FR  29185, 
August  2, 1988.  Therefore,  in  the  final 
guideline  issued  today,  EPA  has  revised 
S  253.24  to  incorporate  the 
recordkeeping  recommendations.  The 
following  discussion  explains  the 
recommendations. 

EPA  has  concluded  that  one  purpose 
of  the  requirement  that  vendors  provide 
estimates  is  to  provide  information  to 
procuring  agencies  that  can  be  used  in 
future  procurements.  Further,  procuring 
agencies  need  to  keep  up-to-date  on 
changes  in  recycling  practices  and 
availability  of  products  containing 
recovered  materials.  EPA  believes  that 
unless  a  procuring  agency  compiles  such 
data,  it  will  not  be  fulfilling  its  statutory 
obligations. 

A  program  for  gathering  statistics 
need  not  be  elaborate  to  be  effective. 
However,  agencies  should  monitor  their 
procurements  to  compile  data  on  the 
following; 

(a)  Comparative  price  information  on 
competitive  procurements; 

(b)  The  quantity  of  each  item  procured 
over  a  fiscal  yean 

(c)  The  availability  of  retread  tires  or 
tire  retreading  services  to  procuring 
agencies: 

(d)  Type  of  performance  tests 
conducted,  together  with  the  categories 
of  retread  tires  that  failed  the  tests,  the 
percentage  of  all  new  tires  and  retrcdi 
tires  procured,  respectively,  that  failed 
each  test,  and  the  nature  of  the  failure; 

(e)  Agency  experience  with  the 
performance  of  the  procured  products, 

EPA  recommends  that  each  procuring 
agency  prepare  a  report  on  its  annual 
review  and  monitoring  of  the 
effectiveness  of  its  procurement 
program.  As  part  of  the  report  agencies 
should  demonstrate  that  their  preference 
program  results  in  procurement  of 
retread  tires  or  tire  retreading  services 
to  the  maximum  extent  practicable,  The 
basis  for  these  determinations  should  br 
a  review  of  the  data  compiled  on  price, 
availability,  and  performance,  as  well  as 
a  comparison  of  estimates  and 
certifications  provided  by  the  vendors. 
Agencies  should  also  document 


specification  revisions  made  during  the 
reporting  period. 

EPA  believes  that  this  information 
will  be  useful  to  the  public.  EPA  notes 
that  this  guideline  will  apply  to  State 
and  local  procuring  agencies  and 
contractors,  as  explained  in  Section  IIl.B 
of  the  preamble.  Information  drawn 
from  the  experience  of  Federal  procuring 
agencies  about  purchases  of  retread 
tires  and  tire  retreading  services  would 
therefore  be  useful  to  State  and  local 
purchasing  officials  and  contractors. 
Accordingly,  EPA  encourages  Federal 
procuring  agencies  to  make  their  reports 
available  to  the  public* 

Finally.  EPA  notes  thai  while  the 
annual  review  and  monitoring 
requirements  of  RCRA  Section  6002 
apply  to  State  and  local  procuring 
agencies  and  to  contractors,  EPA's 
recommendation  for  recordkeeping  and 
reporting  is  less  pertinent  for  these 
persons  than  for  Federal  agencies.  Most 
EPA  recommendations  are  germane  to 
implementing  section  6002.  In  the  case  of 
the  recordkeeping  and  reporting 
recommendations,  however,  the 
recommendations  are  more  germane  to 
the  Federal  agencies,  which  are  required 
to  report  to  the  Office  of  Federal 
Procurement  Policy  regarding 
implementation  of  section  6002.  In 
addition,  reports  generated  by  the 
Federal  agencies  are  available  to  the 
public  through  Freedom  of  Information 
Act  requests,  and  the  experience  of 
Federal  agencies  will  serve  as  an 
important  teaching  tool  for  non-Federal 
agencies  trying  to  implement  affirmative 
procurement  programs. 

In  the  case  of  non-Federal  procuring 
agencies  and  contractors,  there  is  no 
reporting  requirement  in  section  6002. 
and  the  Freedom  of  Information  Act 
does  not  extend  to  their  documents 
(although  there  might  be  a  similar  state 
provision).  EPA  believes  that  reporting 
is  less  relevant  when  the  report  is 
unavailable  unless  the  agency  or 
contractor  chooses  to  make  it  available. 
Therefore.  EPA  continues  to  recommend 
recordkeeping  and  reporting  but 
acknow-ledges  that  these 
recommendations  do  not  apply  equally 
to  non-Federal  agencies  and  contractors. 

IV.  Price,  Competition,  Availability,  and 
Performance 

Section  6002(c)(1)  of  RCRA  provides 
that  a  procuring  agency  may  decide  not 


"  Of  course,  reports  generated  by  Federal 
ageacies  are  available  to  the  public  through  the 
Freedoiti  of  Information  AcL  Et'A  believes  that 
Federal  agencies  should  take  affirmative  steps  to 
make  the  reports  readily  available,  such  as  making 
the  reports  available  for  purchase  from  the 
Government  Printing  Office  or  the  National 
Technical  Information  Service. 


to  purchase  an  item  designated  by  EPA 
if  it  determines  that  (1)  the  item  is 
available  only  at  an  unreasonable  price, 
(2)  a  satisfactory  level  of  competition 
cannot  be  maintained,  (3)  the  item  is  not 
reasonably  available  within  a 
reasonable  period  of  time,  or  (4)  the  item 
fails  to  meet  the  applicable 
specifications.  This  portion  of  the 
preamble  discusses  the  effect  of  these 
lirr.ilations  on  retread  tire  procurement. 

Commenters  asked  EPA  to  compile 
information  on  availability,  price 
(including  relative  price  of  retread  tires 
by  geographic  regions),  and  performance 
of  retread  tires  and  to  distribute  this 
information  to  all  Federal  agencies  that 
purchase  tires  and  to  every  state.  They 
also  asked  EPA  to  sponsor  seminars  to 
share  this  information  with  interested 
persons.  EPA  agrees  that  further 
guidance  will  need  to  be  prow^ided  to 
procuring  agencies  and  vendors 
regarding  the  implementation  of  this  as 
well  as  the  other  procurement 
guidelines.  Therefore,  the  Agency  will 
be  developing  a  plan  for  educating  the 
various  procuring  agencies  and  vendors. 

A  commenter  objected  to  EPA's 
placing  information  on  availability, 
price,  and  performance  of  retread  tires 
in  the  docket  supporting  the  guideline 
instead  of  in  the  guideline  itself.  While 
EPA  acknowledges  that  the  docket  is 
not  readily  accessible  to  persons  located 
outside  of  the  Washington.  DC  area. 
EPA  disagrees  that  additional 
information  should  be  placed  in  the 
guideline.  First,  the  Federal  Register  is 
not  necessarily  readily  available  to 
persons  needing  retread  tires 
information.  Second.  EPA  expects  the 
information  to  be  constantly  changing, 
rendering  the  information  published  in 
the  Federal  Register  obsolete.  Third,  the 
process  for  updating  the  information 
through  notices  in  the  Federal  Register  is 
not  as  cost-effective  as  other 
mechanisms.  As  a  result.  EPA  plans  to 
use  other,  less  formal,  highly  available 
mechanisms  to  disseminate  and  update 
price,  performance,  and  availability 
information. 

A.  Price 

Section  6002  provides  that  a  procuring 
agency  may  not  purchase  a  designated 
item  if  the  price  is  "unreasonable." 
Commenters  on  several  of  the 
procurement  guidelines  stated  that  a 
"reasonable  price"  includes  price 
preferences.  However,  as  EPA  stated  in 
the  paper  guideline.  52  FR  37298-^7299 
(October  6, 1987).  RCRA  section  6002 
does  not  provide  explicit  authority  to 
EPA  to  authorize  or  recommend 
payment  of  a  price  preference  or  to 
create  a  set-aside.  Therefore,  unless  an 
agency  has  an  independent  authority  to 


provide  a  price  preference  or  to  create  a 
set-aside,  EPA  believes  that  a  price  is 
"un.'vasonable"  if  it  is  greater  than  the 
price  of  a  competing  product  made  of 
virgin  material. 

A  commenter  stated  that  EPA's 
interpretation  of  the  unreasonable  price 
provision  is  a  decision  not  to  buy 
recycled  products  in  every  instance 
except  those  in  which  the  price  is  either 
lower  than  that  for  a  virgin  product  or  in 
which  there  is  a  tie  between  the  virgin 
and  recycled  product  The  commenter  is 
incorrect  A  recycled  product  might  not 
be  purchased  in  every  case,  even  using 
price  premiim;s  as  the  commenter 
proposes,  due  to  unavailability  or  lack 
of  satisfactory  competition.  A  recycled 
product  also  might  not  be  purchased  in 
every  instance  due  to  uiu^asonable 
discrimination,  which  is  the  problem 
that  RCRA  section  6002  and  EPA's 
procurement  guidelines  are  intended  to 
eliminate.  In  attempting  to  overcome 
this  problem,  however.  EPA  cannot 
require  or  recommend  that  procuring 
agencies  use  price  premiums. 

A  commenter  disagreed  with  EPA's 
interpretation  of  "unreasonable"  and 
noted  that  the  legislative  materials  upon 
which  EPA  relies  for  this  interpretation 
post-date  by  several  years  the  original 
enactment  of  RCRA.  do  not  indicate  any 
intention  on  the  part  of  Congress  that 
section  6002  only  apply  in  the  rare 
situation  of  a  tie  bid.  and  only  refer  to 
recycled  paper.  While  the  commenter 
has  correctly  characterized  the 
legislative  materials.  EPA  disagrees  that 
one  should  thus  conclude  that  Congress 
intended  for  p!X)curing  agencies  to  pay  a 
premium  price  for  products  procured 
pursuant  to  section  6002.  EPA  believes 
that  if  Congress  had  meant  to  authorize 
price  premiums,  then  Congress  would 
have  explicitly  said  so  in  section  6002 
and/or  the  legislative  history.  In  the 
absence  of  this  explicit  authority,  EPA 
can  neither  require  nor  recommend  that 
procuring  agencies  pay  a  premium  price. 

Several  commenters  stated  that 
procuring  agencies  should  use  life-cycle 
costing  and  factor  in  the  avoided  cost  of 
tire  disposal.  These  commenters  failed 
either  to  suggest  how  this  should  be 
done  or  to  supply  any  mechanism  or 
methodologies  for  life-cycle  costing  in 
the  context  of  procurement  of  tire 
retreading  services  and  tires.  EPA  has 
researched  the  issue,  which  proved  to  be 
a  complex  problem.  EPA  has  not  been 
able  to  develop  at  this  time  a 
satisfactory  methodology  for 
determining  life-cycle  costing  in  this 
case.  Therefore.  EPA  has  not  added  a 
life-cycle  costing  recommendation  to  the 
final  guideline. 
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B.  Competition  and  Availability 

EPA  believes  that  there  will  be  a 
satisfactory  level  of  competition  and 
availabiUty  of  retread  tires.  Currently, 
there  is  an  abundant  supply  of  worn 
tires  in  the  waste  stream  that  are 
candidates  for  retreading,  and  there  are 
approximately  2,600  retreading  plants 
located  across  the  country.  Therefore, 
there  should  be  a  satisfactory  level  of 
competition  and  availability. 

The  Federal  retreading  services 
contracts  are  awarded  on  a  regional 
basis  through  small  business  set-aside 
procurements.  A  commenter  stated  that 
it  would  l>e  impossible  for  the  retreading 
industry  at  this  small  business  level  and 
even  at  the  larger  business  level  to 
handle  the  volume  of  demand  that 
would  be  generated  by  all  government 
agencies  that  are  currenUy  supplied  with 
new  tires;  this  commenter  did  not 
provide  any  documentation  to  support 
this  assertion,  however.  EPA  notes  that 
procuring  agencies  are  responsible  for 
reviewing  this  type  of  procurement 
practice  and  revising  it  if  it  has  a 
negative  impact  on  procurement  of 
retread  tires  or  tire  retreading  services. 
EPA  has  added  a  recommendation  to 
§  253.21  of  the  final  guideline  with 
respect  to  procurement  practices.  In 
addition,  if  retread  tires  or  tire 
retreading  services  are  not  available, 
then  procuring  agencies  are  not  required 
to  buy  them. 

Several  commenters  asked  EI'A  to 
provide  a  list  of  retreaders  in  the  final 
guideline.  EPA  believes  that  it  is 
inappropriate  to  do  sa  First,  the  Federal 
Register  is  not  readily  available  to  all 
procuring  agencies  affected  by  this 
guideline.  Second,  the  list  would  require 
constant  updating.  EPA  plans  to 
estabUsh  other  less  formal,  highly 
available  mechanisms  for  disseminating 
this  information,  such  as  a  telephone 
hotline,  hi  the  meantime,  procuring 
agencies  can  contact  the  industry  trade 
associations  for  assistance  in  identifying 
retreaders  serving  their  geographic  area; 
the  addresses  and  telephone  numbers  of 
the  associations  can  be  found  in  section 
IH.E.J.  of  the  preamble. 

C.  Performance 

As  discussed  elsewhere  in  this 
preamble,  GSA's  retread  facility 
specification  requires  that  retreaders 
have  their  production  facilities  certified 
either  by  GSA  or  by  a  nationally 
recognized  retreader  association.  Once 
the  plant  is  certified,  it  is  periodically 
recertified  to  ensure  that  it  is 
maintaining  satisfactory  operating 
procedures.  In  addition,  newly  retreaded 
tires  are  inspected  by  the  retreader  to 
determine  that  they  are  free  of  defects 


and  that  they  comply  with  the  Federal 
Motor  Vehicle  Safety  Standards.  These 
inspection  and  certification  procedures 
help  to  assure  the  performance  of 
retread  tires,  just  as  new  tire  inspection 
and  certification  procedures  do. 

A  commenter  stated  that  retread  tires 
are  not  equivalent  to  new  tires  for  all 
applications  and  all  tire  designs.  This 
commenter  also  noted  that  the  use  of 
retread  or  unmatched  tires  on 
government  vehicles  decreases  the 
value  of  the  vehicles  at  the  time  of 
resale.  Since  this  commenter  did  not 
provide  any  data,  it  is  impossible  for 
EPA  to  respond  directly  to  these 
comments.  EPA  does  note,  however, 
that  procuring  agencies  can  prepare 
specifications  that  limit  the  use  of 
retread  tires  where  there  is  a  factual, 
documented  basis  for  such  limitation.  If 
unmatched  tires  is  a  concern,  then 
agency  specifications  should  require 
matched  tires,  whether  they  be  new  or 
retread  tires. 

A  commenter  also  objected  to  use  of 
retread  tires  of  tire  retreading  services 
because  retread  tires  do  not  carry  a 
mileage  guarantee,  as  new  tires  do.  This 
is  not  correct.  EPA  knows  of  retreaders 
that  provide  mileage  guarantees  and/or 
warranties  similar  to  or  identical  to  new 
tire  warranties.  Procuring  agencies 
interested  in  mileage  guarantees  or 
warranties  should  require  them  as  part 
of  their  specifications. 

Commentera  also  criticized  the 
retread  facility  inspection  and 
certification  programs  required  by 
Federal  specifications  as  inadequate  to 
assure  performance  of  retread  tires.  EPA 
believes  that  this  criticism  is  unfounded. 
The  inspection  and  certification 
provisions  in  the  Federal  specifications 
are  required  by  GSA,  the  Federal  agency 
charged  with  responsibility  for 
developing  specifications  to  assure  tire 
performance.  They  were  developed  by 
GSA.  in  conjunction  with  the  retreading 
industry  as  a  means  of  assuring 
performance. 

A  commenter  questioned  the  strength 
of  used  tire  carcasses  as  compared  to 
new  tires.  Information  has  been 
submitted  to  EPA  by  the  American 
Retreaders  Association  documenting  the 
burst  strength  of  both  passenger  car 
tires  and  truck  tires  compared  to  similar 
new  tires.  EPA  has  placed  the  test 
reports.  The  Study  of  Burst  Strensth 
New  Versus  Worn  Radial  Passenger 
Tires  (ARA.  1988)  and  The  Study  of 
Burst  Strength  New  Versus  Worn  Steel 
Radial  Truck  Tires  (ARA,  1988)  in  the 
docket  for  this  guideline.  Both  studies 
are  available  from  the  ARA.  ES'A 
recommends  that  agencies  concerned 


with  used  tire  carcass  strength  obtain 
and  evaluate  these  reports. 

Finally,  some  commentera 
documented  performance  problems  with 
use  of  retread  tires.  As  EPA  has 
discussed  above  and  under  the 
discussion  of  specifications,  RCRA 
section  60Q2(d)  provides  that  prociuing 
agencies  must  revise  their  specifications 
to  maximize  use  of  retread  tires  without 
jeopardizing  the  intended  end  use  of  the 
tires.  Use  of  retread  tires  can  thus  be 
Umited  as  long  as  there  is  a  factual, 
justifiable  basis  for  the  limitation. 

V.  Miscellaneous  Comments 

A  commenter  stated  that  the  use  of 
retread  tires  will  ordy  have  a  temporary 
affect  on  disposal  of  used  tires.  EPA 
does  not  follow  the  logic  of  this 
argument.  Since  retreading  extends  the 
life  of  a  tire  and  allows  the  tire  to  be 
used  again  as  a  tire,  it  will  not  be 
necessary  for  the  user  to  purchase  a 
new  replacement  tire.  Therefore,  there 
will  ultimately  be  fewer  tires  requiring 
disposal. 

Commenters  also  argued  that 
retreading  will  not  address  the  long  term 
problem  with  tire  disposal  and  that  EPA 
should  address  other  uses  of  scrap  tires. 
EPA  is  actively  considering  other  means 
of  recycling  scrap  tires,  is  studying  the 
feasibility  of  procurement  guidelines  for 
them,  and  will  decide  whether  to  pursue 
guidelines  after  the  feasibiUty  study  is 
completed. 

A  commenter  suggested  that  EPA 
obtain  information  on  the 
implementation  of  the  guideline  from 
other  agencies  to  be  used  to  revise  the 
guideline  from  time  to  time.  EPA  plans 
to  do  this. 

Section  253^^1  (d)  of  the  proposed 
guideline  recommended  that  prociuing 
agencies  make  determinations  regarding 
competition,  availability,  and  price  in 
accordance  with  applicable  provisions 
of  the  FAR  and  other  apphcable  Federal 
law.  Commenters  suggested  that  this 
provision  should  be  deleted  as 
unnecessary  and  possibly 
counterproductive.  After 
reconsideration,  EPA  agrees  with  the 
coounenters  and  has  deleted  this 
provision. 

VI.  Implementation 

Different  parts  of  section  6002  refer  to 
different  dates  by  which  procuring 
agencies  must  have  completed  or 
initiated  a  required  activity:  (1)  May  8. 
1986  (i.e..  18  months  after  enactment  of 
HSWA).  (2)  one  year  after  the  date  of 
publication  of  an  EPA  guideline,  and  (3) 
the  date  specified  in  an  EPA  guideline. 
As  a  result,  there  is  some  confusion  with . 
respect  to  which  activities  must  be 


completed  or  initiated  by  each  date. 
This  section  of  the  preamble  explains 
these  deadlines. 

First,  under  section  6002(d)(1),  Federal 
agencies  that  have  the  responsibility  for 
drafting  or  reviewing  specifications  for 
procurement  items  must  eliminate  from 
such  specifications  any  exclusion  of 
recovered  materials  and  any 
requirements  that  items  be 
manufactured  from  virgin  materials. 
This  activity  was  to  be  completed  by 
May  8, 1986. 

Second,  procuring  agencies  must 
assure  that  their  specifications  for 
procurement  items  designated  by  EPA 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
item  [section  6002(d)(2)].  In  addition, 
procuring  agencies  must  develop  an 
affirmative  procurement  program  for 
purchasing  items  designated  by  EPA,  in 
this  instance,  retread  tires  [section 
6002(i)(l)].  Both  of  these  activities  must 
be  completed  within  one  year  after  the 
date  of  publication  of  this  guideline  as  a 
final  rule. 

Third,  procuring  agencies  which 
procure  items  designated  by  EPA  must 
begin  procurement  of  such  items 
containing  the  highest  percentage  of 
recovered  materials  practicable  [section 
6002(c)(1)].  In  addition,  contracting 
officers  must  require  vendors  to  submit 
estimates  and  certifications  of  recovered 
materials  content  [section  e002(c)(3)]. 
Both  of  these  activities  must  begin  after 
the  date  specified  by  EPA  in  the 
applicable  guideline. 

EPA  believes  that  procuring  agencies 
should  begin  to  procure  retread  tires  or 
tire  retreading  services  as  soon  as  the 
specification  revisions  have  been 
completed  and  the  affirmative 
procurement  programs  have  been 
developed.  Since  these  latter  activities 
must  be  completed  within  one  year  after 
publication  of  this  guideline  as  a  final 
rule,  affirmative  procurement  should 
begin  no  later  than  one  year  from 
publication  as  well.  Section  253.26 
specifies  this  implementation  date. 

EPA  expects  cooperation  from 
affected  procuring  agencies  in 
implementing  this  guideline.  Under 
section  6002(g)  of  RCRA,  the  Office  of 
Federal  Procurement  Policy  (OFPP),  in 
cooperation  with  EPA,  is  responsible  for 
overseeing  implementation  of  the 
requirements  of  section  6002  and  for 
coordinating  it  with  other  Federal 
procurement  policies.  OFPP  is  required 
to  report  to  Congress  on  actions  taken 
by  Federal  agencies  to  implement 
section  6002. 


VII.  Regulatory  Analyses 

A.  Environmental  and  Energy  Impacts 

The  enviromnental  and  energy 
impacts  of  the  retread  tires  guideline  are 
discussed  in  Background  Document  for 
ttie  Cui'Jeline  for  Federal  Procurement 
of  Retread  Tires  (E.H.  Pechan  & 
Associates,  Inc.,  July  1987),  which  was 
included  in  the  docket  for  the  proposed 
guideline.  In  response  to  comments 
asking  EPA  to  discuss  the  impacts  in  the 
guideline,  the  following  summary  of 
information  in  the  background  document 
is  provided. 

Each  tire  that  is  retreaded  is  one  less 
tire  disposed  of  in  a  landfill  or  tire  pile 
or  otherwise  discarded.  In  addition, 
because  a  retread  tire  substitutes  for  a 
new  replacement  tire,  there  are 
ultimately  less  tires  requiring  disposal. 
Although  not  all  scrap  tires  can  be 
successfully  retreaded,  the  initial 
acceptance  rate  of  casings  for  retreading 
is  between  40  and  50  percent,  indicating 
that  at  least  twice  as  many  tires  could 
be  retreaded  each  year  as  are  currenUy 
retreaded. 

As  discussed  in  section  II.C  of  the 
preamble,  tires  are  difficult  to  landfill, 
and  both  tires  in  landfills  and  tires  in 
piles  present  threats  to  human  health 
and  the  environment.  The  tires  become 
home  to  mosquitos  and  vermin.  They 
also  setde  unevenly  in  the  landfill, 
creating  problems  for  future 
development  of  the  landfill  site.  They 
also  are  a  potential  fire  hazard;  the  fires 
are  expensive  to  control  or  contain  and 
result  in  both  air  pollution  and  potential 
water  pollution  from  run-off  of  oily 
residues. 

While  tire  retreading  operations 
generate  some  pollutants,  there  is  a  net 
environmental  gain  when  tires  are 
retreaded  instead  of  discarded. 

Tire  retreading  uses  significantly  less 
energy  than  manufacturing  of  new  tires. 
For  example,  for  each  new  tire 
produced,  between  7  and  10  gallons  of 
crude  oil  are  required;  tire  retreading 
requires  approximately  30  to  35  percent 
of  this  amount  because  of  the  bulk  of  the 
crude  oil  used  in  new  tire  manufacturing 
goes  into  the  fabrication  of  the  casing. 

Similarly,  production  of  a  new  tire 
requires  about  14.7  thousand  British 
thermal  units  (Btus)  per  pound  versus 
about  2.2  Btus  per  pound  for  production 
of  a  retread  tire.  Each  retread  tire 
produced,  therefore,  is  capable  of 
reducing  energy  consumption  by  more 
than  12  thousand  Btu/pound,  or, 
assuming  an  average  weight  of  25  to  30 
pounds  for  a  passenger  tire,  between  310 
and  375  thousand  Btus  of  domestic 
energy  consumption  can  be  saved  per 
retread  passenger  tire.  The  per-tire  Btu 


saving  is  even  greater  for  truck  tires 
because  of  their  heavier  weight. 

B.  Executive  Order  No.  12291 

Under  Executive  Order  No.  12291, 
EPA  must  determine  whether  a 
regulation  is  major  or  nonmajor.  This 
guideline  is  not  a  major  rule  because  it 
is  unlikely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domesetic  or  export 
markets. 

Increased  usage  of  retread  tires  and 
tire  retreading  services  addressed  by 
this  guideline  is  not  expected  to  produce 
recurring  annual  effects  of  $100  million 
or  more  on  the  economy.  The  Federal 
Procurement  Data  Center  reported 
Federal  tire  purchases  of  $39,400,000  for 
1985,  which  represented  less  than  Vs  of  1 
percent  of  the  estimated  tire  production 
for  the  year.  The  majority  of  DOD  tire 
procurements  are  for  speciality,  heavy- 
truck,  and  military  equipment  vehicles. 
DOD  actively  procures  retreading 
services  for  this  equipment  already.  The 
impact  of  this  guideline  would, 
therefore,  primarily  involve  the  GSA 
schedule  purchases  of  other  agencies. 
The  1986  GSA  tire  prociu^ments  were 
approximately  $4,000,000.  If  all  of  these 
new  replacement  tires  were  replaced  by 
using  retreading  services,  the  economic 
effect  would  be  less  than  10  percent  of 
the  $100,000,000  criteria  of  Executive 
Order  No.  12291. 

An  expanded  potential  market  for 
retread  tires  by  increased  government 
procurement  is  not  expected  to  increase 
costs  of  retreading  services  or  prices  of 
retread  t.."es.  The  retread  tire  industry  is 
currenUy  characterized  by  intense  cost 
competitiveness  and  excess  production 
capacity.  Therefore,  an  increase  in 
prices  for  retreading  services  will  be 
expected  to  result  in  market  share  losses 
and  decreased  profits.  Increased  prices 
to  government  agencies  may  similarly 
mean  loss  of  that  market  share. 

The  current  goal  of  the  declining 
retreading  industry  is  to  increase  net 
profits  through  the  reduction  of 
operating  expenses.  Simply  increasing 
sales  will  not  increase  net  profits  in  this 
industry.  A  commenter  asked  EPA  to 
define  the  circumstances  under  which 
profits  would  increase  for  the  retreading 
industry.  EPA  cannot  provide  this 
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information.  It  is  outside  the  scope  of 
EPA's  responsibility,  but  even  if  it  were 
not,  the  factors  must  be  determined  by 
the  industry  itself,  which  is  most 
familiar  with  its  operating  expenses  and 
procedures. 

In  conclusion,  the  guideline  by  itself 
will  have  neither  adverse  effects  nor  be 
significantly  advantageous  in  terms  of 
competitiveness,  employment  levels, 
capitahzation,  productivity  or 
innovation  in  this  industry.  The 
guideline  is  consistent  with  the  cost- 
benefit  standard  of  E.0. 12291. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  for  review 
as  required  by  Executive  Order  No. 
12291. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  sag.,  whenever  an 
agency  pubUshes  a  general  notice  of 
rulemaking  for  any  proposed  or  Hnal 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
small  governmental  jurisdictions), 
unless  the  Administrator  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

As  described  in  th  background 
document  prepared  for  this  guideline, 
the  economic  impact  on  both  small 
businesses  and  small  governmental 
jurisdictions  is  expected  to  be  in  some 
cases,  negligible  and  in  other  instances, 
beneficial,  because  there  will  be  no  net 
change  in  the  number  of  small 
businesses  supplying  tires  to  procuring 
agencies  and  most  small  govermient 
jurisdictions  use  non-Federal  funds  to 
procure  tires.  An  extremely  limited 
number  of  business  and  governmental 
entities  are  affected  at  all  by  the 
guideline.  Therefore,  the  guideline  is  not 
expected  to  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

For  the  above  reasons,  EPA  certifies 
that  this  guideline  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  result,  the  guideline  does  not  require  a 
Regulatory  Flexibility  Analysis. 

List  of  Subjects  in  40  CFR  Part  253 

Government,  procurement.  Recycling, 
Resource  recovery.  Retreading,  Tires. 

Dated:  November  9, 1988. 
L«e  M.  Thomas, 

A  dministrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 


Regulations  is  amended  by  adding  a 
new  Part  253  to  read  as  follows: 

PART  253— GUIDELINE  FOR  FEDERAL 
PROCUREMENT  OF  RETREAD  TIRES 

Subpart  A    General 

Sec. 

253.1  Purpose. 

253.2  Designation. 

253.3  Applicability. 

253.4  Definitions. 

Subpart  B — Specificatlona 

253.10  Revisions. 

253.11  Exclusions. 

Subpart  C^-AffirmaUva  Procurainant 
Program 

253.20  General. 

253.21  Preference  program. 

253.22  Promotion  program. 

253.23  Estimation,  certification,  and 
verification. 

253.24  Annual  review  and  monitoring. 

253.25  Implementation. 

Authority:  42  U.S.C.  fl912(a)  and  8962. 

Subpart  A— General 

S  253.1    Purpose. 

(a)  The  purposes  of  this  guideline  are: 

(1)  To  assist  procuring  agencies  in 
complying  with  the  requirements  of 
section  6002  of  the  Solid  Waste  Disposal 
Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  the  Act],  as  amended,  42  U.S.C.  6962. 
as  that  section  applies  to  procurement  of 
tires  and 

(2)  To  designate  tires  as  a 
procurement  item  subject  to  RCRA 
section  6002. 

(b)  This  guideline  contains 
recommendations  for  use  in 
implementing  the  requirements  of 
section  6002,  including  revision  of 
specifications  and  development  of  an 
affirmative  procurement  program. 

(c)  The  Environmental  Protection 
Agency  (EPA)  believes  that  adherence 
to  the  recommendations  in  the  guideline 
constitutes  compliance  with  section 
6002.  However,  procuring  agencies  may 
adopt  other  types  of  procurement 
programs  consistent  with  section  6002. 

§  253.2    Designation. 

EPA  designates  tires  as  items  which 
are  or  can  be  produced  with  recovered 
materials  (i.e.,  used  tire  casings)  and 
whose  procurement  by  procuring 
agencies  will  carry  out  the  objectives  of 
section  6002  of  RCRA.  For  purposes  of 
this  guideline,  the  term  "tires"  does  not 
include  airplane  tires. 

§  253.3    Applicability. 

(a)(l]  This  guideline  applies  to  all 
procuring  agencies  and  to  all 
procurement  actions  involving  tires 
when  the  procuring  agency  makes  a 


purchase,  in  die  current  fiscal  year, 
worth  $10,000  at  more,  or  when  the  cost 
of  such  items  or  of  functionally 
equivalent  items  purchased  during  the 
preceding  fiscal  year  was  $10,000  or 
more.  For  purposes  of  the  $10,000 
threshold,  all  sizes  and  types  of  tires 
should  be  considered  to  be  "functionally 
equivalent." 

(2)  This  guideline  applies  to  Federal 
agencies,  to  State  or  local  agencies  using 
appropriated  Federal  funds,  and  to 
persons  contracting  with  any  such 
agencies  with  respect  to  work  performed 
under  such  contracts. 

(i)  Federal  agencies  should  note  that 
the  requirements  of  RCRA  section  B002 
apply  to  them  whether  or  not 
appropriated  Federal  funds  are  used  for 
procurement  of  items  designated  by 
EPA. 

(ii)  This  guideline  also  applies  to  State 
and  local  agencies  and  to  contractors 
whenever  commingled  Federal  and  non- 
Federal  funds  are  used  to  procure  tires. 

(iii)  The  $10,000  threshold  applies  to 
procuring  agencies  as  a  M^ole  rather 
than  to  agency  subgroups  such  as 
regional  offices  or  subagencies. 

(b)  The  term  "procurement  actions'* 
includes  purdiases  made  directly  by  a 
procuring  agency  and  purchases  made 
by  any  person  directly  in  support  of 
work  being  performed  for  a  procuring 
agency  (e.g.,  by  a  contractor). 

(c)  This  guideline  does  not  apply  to 
purchases  which  are  not  the  direct  result 
of  a  contract,  grant,  loan,  funds 
disbursement,  or  agreement  with  a 
procuring  agency. 

§253.4    Definitions. 

As  used  in  this  guideline: 

"Act"  or  "RCRA"  means  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended,  42  U.S.C.  6901  et  seq. 

"Federal  agency"  means  any 
department,  agency  or  other 
instrumentality  of  the  Federal 
Government,  any  independent  agency  or 
establishment  of  the  Federal 
Government  including  any  Government 
corporation,  and  the  Government 
Printing  Office. 

"Person"  means  an  individual,  trust, 
firm,  joint  stock  company,  corporation 
(including  a  government  corporation), 
partnership,  association.  Federal 
agency,  State,  municipality,  commission, 
political  subdivision  of  a  State,  or  any 
interstate  body. 

"Practicable"  means  capable  of  being 
used  consistent  with:  performance  in 
accordance  with  applicable 
specifications,  availability  at  a 
reasonable  price,  availability  within  a 
reasonable  period  of  time,  and 
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maintenance  of  a  satisfactory  level  of 
competition. 

"Prociu%ment  item"  means  any 
device,  good,  substance,  material, 
product,  or  other  item,  whether  real  or 
personal  property,  which  is  the  subject 
of  any  purchase,  barter,  or  other 
exchange  made  to  procure  such  item. 

"Procuring  agency"  means  any 
Federal  agency,  or  any  State  agency  or 
agency  of  a  political  subdivison  of  a 
State  which  is  using  appropriated 
Federal  funds  for  such  procurement,  or 
any  person  contracting  with  any  such 
agency  with  respect  to  work  performed 
under  such  contract. 

"Retread  tire"  means  a  worn 
automobile,  truck,  or  other  motor  vehicle 
tire  whose  tread  has  been  replaced. 

"Specification"  means  a  description  of 
the  technical  requirements  for  a 
material,  product,  or  service  that 
includes  the  criteria  for  determining 
whether  these  requirements  are  met.  In 
general,  specifications  are  in  the  form  of 
written  commercial  designations, 
industry  standards,  and  other 
descriptive  references. 

•Tire"  means  the  following  types  of 
tires:  passenger  car  tires,  light-  and 
heavy-duty  truck  tires,  high  speed 
industrial  tires,  bus  tires,  and  special 
service  tires  (including  Military, 
agricultural,  off-the-road,  and  slow 
speed  industrial). 

Subpart  B— Specifications 

§253.10    Ravtoions. 

(a)  By  May  8, 1986,  Federal  agencies 
were  required  to  eliminate  from  their 
specifications  any  exclusion  of  retread 
tires  and  any  requirement  that  tires  be 
manufactured  &om  virgin  materials 
imless  there  is  a  technical  basis  for  such 
exclusion  or  requirement. 

(b)  Within  one  year  after  the  date  of 
publication  of  this  guideline,  each 
prociuing  agency  must  assure  that  its 
speciHcations  require  the  use  of  retread 
tires  to  the  maximum  extent  possible 
without  jeopardizing  the  intended  end 
use  of  these  items.  Specifications  should 
indicate  the  functional  requirements  of 
tires  to  be  procured,  including  the 
performance  criteria  (e.g.,  high  speed 
tires),  any  desired  mileage  guarantees, 
and  the  size  and  type  of  tire  required. 

§253.11    Exclusions. 

Any  procuring  agency  which  prepares 
a  specification  which  excludes  retread 
tires  should  document  its  determination 
that  use  of  retread  tires  will  jeopardize 
the  intended  end  use  of  the  tire.  Such 
determinations  should  be  based  on 
technical  performance  information  and 
identify  any  performance  criteria  that 
caimot  be  satisfied  by  retread  tires. 


Subpart  C— Affirmative  Procurement 
Program 

§  253JZ0    Gerraral. 

(a)  Within  one  year  after  the  date  of 
publication  of  this  guideline  as  a  final 
rule,  each  procuring  agency  which 
procures  tires  must  establish  an 
affirmative  procurement  program  for 
procuring  retread  tires  to  the  maximum 
extent  practicable.  The  program  must 
meet  the  requirements  of  section  6002(i) 
of  RCRA,  including  the  establishment  of 
a  preference  program;  a  promotion 
program;  procedures  for  estimation, 
certification,  and  verification;  and 
procedures  for  conducting  an  annual 
review  of  the  affirmative  prociu^ment 
program.  This  subpart  provides 
recommendations  for  implementing 
section  6002(i). 

(b)  Federal  agencies  should  note  that 
while  the  U.S.  General  Services 
Administration  executes  tire  contracts, 
it  is  not  responsible  for  developing  and 
implementing  an  affirmative 
procurement  program  under  RCRA 
section  6002  for  any  agency  but  itself. 
Each  Federal  agency  is  responsible  for 
its  own  section  6002  affirmative 
procurement  program. 

§  253.21    Praferenca  program. 

(a)  EPA  reconunends  that  procuring 
agencies  establish  preference  programs 
consisting  of  two  components: 

(1)  Procurement  of  tire  retreading 
services  for  the  agencies'  used 
carcasses,  such  as  from  persons 
identified  on  the  U.S.  General  Services 
Administration's  Federal  Supply 
Schedules. 

(2)  Procurement  of  tires  through 
competition  between  vendors  of  new 
tires  and  vendors  of  retread  tires. 
Procuring  agencies  should  provide  a 
preference  to  the  vendor  offering  to 
supply  the  greatest  number  of  retread 
tires  in  the  event  that  identical  low  bids 
are  received  in  response  to  a 
solicitation,  all  other  factors  being 
equal. 

(b)  EPA  further  recommends  that 
procuring  agencies  establish  a  tire 
procurement  policy  stating  that  the 
agency  will  first  prociu-e  retreading 
services  for  its  used  tires  to  the 
maximum  extent  practicable  and,  if  such 
services  are  not  practicable,  obtain 
replacement  tires  from  the  vendor(8) 
awarded  the  contract(8)  to  supply  tires. 

(c)  EPA  recommends  that  a  prociuing 
agency  that  is  unable  to  implement  one 
of  the  components  listed  in  paragraph 
(a)  of  this  section  document  that  it  is 
unable  to  purchase  retread  tires  or  tire 
retreading  services  due  to  one  or  more 
of  the  following  limitations: 


(1)  Unsatisfactory  level  of 
competition; 

(2)  Unavailability  within  a  reasonable 
period  of  time; 

(3)  Inability  to  meet  the  specifications 
in  the  invitation  for  bids,  provided  that 
such  specifications  satisfy  RCRA 
section  6002(d)  and  Subpart  B  of  this 
part; 

(4)  Unavailability  at  a  reasonable 
price. 

The  agency  also  must  continue  to 
attempt  to  implement  the  component. 

(d)  EPA  recommends  that  procuring 
agencies  record  the  following 
information  for  each  procurement 

(1)  Type  and  quantity  of  tires, 

(2)  Whether  new  tires,  retread  tires,  or 
retreading  services  were  procured, 

(3)  Cost  per  tire,  and 

(4)  If  new  tires  are  procured,  the 
reason  for  not  proctuing  retreading 
services  or  retread  tires. 

(e)  Procuring  agencies  must  review 
their  procurement  practices  and 
eliminate  those  which  would  inhibit  or 
preclude  use  of  retread  tires. 

§  253.22    Promotion  program. 

Procuring  agencies  must  develop  a 
promotion  program  to  promote  the 
preference  program.  EPA  recommends 
that  procuring  agencies  use  the 
following  methods,  at  a  minimum,  to 
promote  their  preference  programs: 

(a)  Place  a  statement  in  procurement 
invitations  in  the  Commerce  Business 
Daily  describing  the  preference 
program. 

(b)  Describe  the  preference  program  in 
tire  procurement  solicitations  or 
invitations  to  bid. 

(c)  Discuss  the  preference  program  at 
bidders'  conferences. 

(d)  Inform  industry  trade  associations 
about  the  preference  program. 

§  253.23    Estimation,  certification,  and 
varHicatioa 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  contracting  officers 
must  require  vendors  who  supply  tires 
to  procuring  agencies  to  estimate  the 
number  of  retread  tires  to  be  supphed. 
EPA  recommends  that  procuring 
agencies  retain  these  estimates  for  three 
years  from  the  date  they  are  received. 

(2)  The  estimation  requirement  does 
not  apply  when  a  procuring  agency 
purchases  tire  retreading  services  using 
an  indefinite  quantity  contract. 

(b)  EPA  recommends  that  as  part  of  a 
solicitation  for  tires  as  products, 
procuring  agencies  require  vendors  to 
certify  the  number  of  retread  tires  to  be 
supplied  or  the  |>ercentage  of  the  total 
tires  to  be  supplied  that  will  be  retread 
tires. 
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(c)  Procuring  agencies  must  establish 
reasonable  procedures  to  verify  the 
estimates.  EPA  recommends  that 
procuring  agencies  randomly  check  the 
numbers  stamped  on  tire  sidewalls  to 
verify  that  retread  tires  have  been 
supplied.  (In  accordance  with  U.S. 
Department  of  Transportation 
regulations,  the  tire  will  be  stamped 
with  the  symbol  DOT-R.) 

§  253.24    Annual  review  and  monitoring. 

(a)  Each  procuring  agency  must 
conduct  an  annual  review  and 
monitoring  of  the  effectiveness  of  its 
affirmative  procurement  program.  EPA 
recommends  that  the  annual  review 
include  the  following  items: 

(1)  An  estimate  of  the  number  of 
retread  tires  purchased. 

(2)  An  assessment  of  the  effectiveness 
of  the  preference  program. 

(3)  An  assessment  of  remaining 
barriers  to  procurement  of  retread  tires 
to  determine  whether  they  are  internal 
(e.g.,  resistance  to  use)  or  external  (e.g.. 
unavailability)  barriers. 


(4)  A  program  to  gather  statistics. 
Procuring  agencies  should  monitor  their 
procurements  to  provide  data  on  the 
following: 

(i)  Comparative  price  information  on 
competitive  procurements; 

(ii)  The  quantity  of  each  item  procured 
over  a  fiscal  yean 

(iii)  The  availability  of  retread  tires  or 
tire  retreading  ser\ices  to  procuring 
agencies: 

(iv)  Type  of  performance  tests 
conducted,  together  with  the  type  of 
retread  tires  that  failed  the  tests,  the 
percentages  of  all  new  tires  and  retread 
tires  procured,  respectively,  that  failed 
each  test,  and  the  nature  of  the  failure; 

(v)  Agency  experience  with  the 
pei-formarice  of  the  procured  products. 

(b)  Procuring  agencies  should  prepare 
a  report  on  their  annual  review  and 
monitoring  of  the  effectiveness  of  their 
procurement  programs  and  make  these 
reports  available  to  the  public.  The 
reports  should  contain  the  following 
information: 

(1)  A  discussion  of  how  the  procuring 
agency's  approach  procures  retread  tires 


or  tire  retreading  services  to  the 
maximum  extent  practicable.  The  basis 
for  this  discussion  should  be  a  review  of 
the  data  compiled  on  price,  availability, 
and  performance,  as  well  as  a 
comparison  of  estimates  and 
certifications  provided  by  the  vendors. 

(2)  Documentation  of  specification 
revisions  made  during  the  year. 

§  253.25    implementation. 

(a)  Federal  agencies  were  required  to 
review  and  revise  their  specifications, 
as  set  forth  in  §  253.10(a),  by  May  8, 
1986. 

(b)  Procuring  agencies  are  required  to 
revise  their  specifications  as  set  forth  in 
§  253.10(b),  and  to  estabHsh  affirmative 
procurement  .urograms,  as  set  forth  in 
Subpart  C.  by  November  17.  1989. 

(c)  Procuring  agencies  must  begin 
procurement  of  retread  tires,  in 
compliance  with  this  guideline  by 
November  17, 1989. 

[FR  Doc.  88-26422  Filed  11-16-88:  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

(CFDANO:B4.202| 

Grants  to  Institutions  to  Encourage 
Minority  Participation  in  Graduate 
Education  Program;  Applications 
Invited  for  New  Awards  for  Fiscal  Year 
1989 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  information,  application  forms, 
and  instructions  needed  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  program:  To  provide  grants 
to  enable  institutions  of  higher 
education  to  make  available  fellowship 
aid  to  eligible  undergraduate  students 
from  minority  groups  in  order  to  provide 
those  students  with  effective 
preparation  for  graduate  study. 

Deadline  for  'transmittal  of 
Applications:  December  29, 1988. 

Available  Funds:  $3,476,000. 

Estimated  Range  of  Awards:  $29,150- 
$120,000. 

Estimated  A  verage  Size  of  A  wards: 
$86,900. 

Estimated  Number  of  Awards:  40. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  6  weeks  to  1  year. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  in 
34  CFR  Part  74  (.■\dministration  of 
Grants),  34  CFR  Part  75  (Direct  Grant 
Programs),  and  34  CFTl  Part  77 
(Definitions  that  Apply  to  Department 
Regulations). 

Description  of  Program:  The  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program  is  authorized  under  Pub.  L.  99- 
498.  Part  A  of  Title  IX  of  the  Higher 
Education  Act  of  1965.  as  amended  by 
the  Higher  Education  Amendments  of 
1986  (HEA).  (20  U.S.C.  1134-1134b) 
Grants  under  this  program  are  designed 
to  enable  institutions  of  higher 
education  to  identify,  recruit,  and  make 
available  fellowship  aid  to  talented, 
under-graduate  students  who 
demonstrate  financial  need  and  are  from 
minority  groups  that  are  traditionally 
underrepresented  in  graduate  education 
in  order  to  provide  those  students  with 
an  opportunity  to  participate  in  a 
program  of  research  and  scholarly 
activities  designed  to  provide  them  with 
effective  preparation  for  graduate  study. 
The  program  of  study  may  consist  of 
summer  research  internships  augmented 


by  seminars  and  other  educational 
experiences.  All  funds  received  under 
this  program  must  be  used  for  direct 
fellowship  aid.  Fellowships  should 
provide  an  opportunity  for  fellows  to 
spend  six  to  ten  weeks  on  a  grantee's 
campus  participating  in  research  and 
scholarly  activities  in  an  environment 
that  is  encountered  in  graduate  and 
professional  programs. 

NOTE:  For  guidance  purposes  only, 
the  Secretary  suggests  that  applicants 
consider  "minority"  to  mean  American 
Indian,  Alaskan  Native,  Black  (not  of 
Hispanic  origin),  Hispanic  (including 
persons  of  Mexican,  Puerto  Rican, 
Cuban,  and  Central  or  South  American 
origin).  Pacific  Islander,  or  other  ethnic 
groups,  that  have  traditionally  been 
underrepresented  in  graduate  education. 

Eligibility:  (a)  An  institution  of  higher 
education,  as  defined  in  section  1201(a] 
of  the  Higher  Education  Act  of  1965,  as 
amended,  is  eligible  to  apply  for  a  grant 
to  conduct  a  fellowship  program. 

(b)  An  individual  is  eligible  to  apply 
for  a  fellowship  if  the  individual — 

(1)  Is  a  talented  undergraduate 
student: 

(2)  Demonstrates  financial  need; 

(3)  Is  from  a  minority  group  that  has 
traditionally  been  underrepresented  in 
graduate  education;  and 

(4)(i)  Is  a  citizen  or  national  of  the 
United  States; 

(ii)  Is  a  permanent  resident  of  the 
United  States; 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  temporary  purposes  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  the 
Republic  of  Palau  or  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(c)  the  institution  of  higher  education 
is  responsible  for  making  accurate 
determinations  concerning  the  criteria  in 
paragraph  (b)  of  this  section  of  the 
notice. 

(d)  Additional  eligibility  requirements 
may  be  established  by  the  institution  of 
higher  education. 

Selection  Criteria:  (a)(1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria. — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points).  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
authorizing  statute.  Part  A  of  Title  IX  of 
the  HEA.  including  consideration  of — 


(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 

further  the  purposes  of  the  authorizing 

statute. 

Note:  A  statement  of  the  purpose  of  the 
authorizing  statute  is  found  in  the  Purpose  of 
Program  section  of  this  notice. 

(2)  Extent  of  need  for  the  project.  (20 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (28  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quaUty  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition 

Note:  The  authorizing  statute  requires  that 
fellowship  awards  be  made  to  students  from 
minority  groups  traditionally 
underrepresented  in  graduate  education. 

(4)  Quality  of  key  personnel.  (7  points) 
(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  [if  one  is  to  be  used): 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)  (A)  and  (B)  of 
this  section  will  commit  to  the  project; 
and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
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regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B)  of  this  section,  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(!)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  apphcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  Ifie  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(7)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  incltiding  facilities, 
equipment,  and  supplies. 

(c)(1)  In  making  awards  under  this 
program,  the  Secretary  shall  consider 
the  quality  of  an  applicant's  plan  for 
recruiting  students,  and  the  quality  of 
the  program  of  study  and  of  the  research 
in  which  the  students  will  be  involved. 

(2)  The  Secretary  will  ensure  an 
equitable  geographic  distribution  among 
public  and  private  institutions  of  higher 
education. 

Note:  The  authorizing  statute  provides  that 
all  funds  received  under  this  program  must  be 
used  for  direct  fellowship  aid. 

Instructions  for  Transmittal  of 
Applications: 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 


(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.202),  Washington,  DC  20202- 
4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to;  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFD.'V  #84.202).  Room  #3633,  Regional 
Office  Building  #3.  7th  and  D  Streets, 
SW.,  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFD,\  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms: 

The  appendix  to  this  application  is 
divided  into  three  parts.  These  parts  are 


organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  I:  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev  4-88))  and 
instructions. 

Part  II:  Budget  Information. 

Part  111:  Application  Narrative. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instructions.  (NOTE;  ED  Form  GCS-009 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certification.  However,  the 
application  form,  the  assurances,  and 
the  certification  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Walter  T.  Lewis,  Program  Manager, 
Minority  Participation  in  Graduate 
Education  Program,  U.S.  Department  of 
Education,  Division  of  Higher  Education 
Incentive  Programs,  400  Maryland 
Avenue,  SW..  ROB-3,  Washington.  DC 
20202-5251.  Telephone:  (202)  732-4393. 

Program  Authority:  20  U  S  C.  1134-1134b. 
Dated:  November  10, 1988. 
Kenneth  0.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1. 
2. 


Entry: 


14.  ctywatsswwAt  wymicTt  o^ 


A  Aociicant 


b.  Proiacs 


li.  tsrmATWo  nmemo: 


A    F«daral 


tx   Aooiicant 


z  Suta 


(5  uxal 


a  Ottiar 
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a   TOTAL 


00 


00 


00 


00 


00 


00 
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DATE 


b        NO     □    PROGBAM  IS  NOT  COVERED  BY  E  O.  12372 

□    on  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 
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0  Title 


a  Signatwa  ol  Authonzad  Recaaertaiiva 
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c  Tatapnona  number 


•  Data  S^nad 
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Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  it  applicant's  control  number 
(if  applicable). 

3     State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 

I       number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
I       assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  spac«(s)  provided: 

— "New"  means  a  new  assistance  award 

— "Continuation"  means  an  extension  for  an 
additional  fundlng^udget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  firom  an  existing 
obligation. 

9.  Name  of  Federal  agency  firom  which  assistance  is 
I       being  requested  with  tUs  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  tide  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  tide  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
apivopriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 
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Item:  Entnr: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  dties). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  flrst  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  ftinding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)'  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofEcial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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PART  II 
BUDGET  INFORMATION 


FORM  APPROVED: 
0MB  NO.: 
EXPIRATION  DATE: 


GRANTS  TO  INSTITUTIONS  TO  ENCOURAGE  MINORITY  PARTICIPATION  IN  GRADUATE  EDUCATION 

AWARDS  MADE  TO  INSTITUTIONS  UNDER  THIS  PROGRAfI  MUST  BE  USED  EXCLUSIVELY  TO  PROVIDE 
DIRECT  FELLOWSHIP  AID.  INCLUDE  BELOW  THE  BREAKDOWN  OF  FEDERAL  FUNDS  REQUESTED  FOR 
STUDENT  EXPENSES: 


TOTAL 
COSTS 

STUDENTS  COST:* 

A.  ROOM  AND  BOARD 

B.  TRANSPORTATION 

C.   TUITION 

0.  OTHER  APPLICABLE  EXPENSES 

TOTAL  FEDERAL  REQUEST 

TOTAL  NUMBER  OF  FELLOWSHIPS  REQUESTED 


NUMBER  OF  WEEKS  OF  SEMINAR/ INSTITUTE 


LIST  ACADEMIC  AREA  or  AREAS: 


BEGINNING  AND  END  DATES  OF  ^TUDEnTs* 
FELLOWSHIP  ACTIVITIES 

Instruction. 


*  CALCULATE  EACH  STUJENT'S  MEED-BASED  STIPEND  FOR  APPLICABLE  EXPENSES,   INCLUDING 
ROOM  AND  BOARD,   TRANSPORTATION  AND  TUITION  FOR  COURSES  FOR  WHICH  CREDIT  IS 
GIVEN,  FOLLOWING  THE  PROCEDURES  USED  BY  THE  APPLICANT'S  STUDENT  FINANCIAL  AID 
OFFICE.     THE  STUDENTS'   NEED  SHOULD  BE  CALCULATED  PURSUANT  TO  PART  F  OF  TITLE  IV 
OF  THE  HIGHER  EDUCATION  ACT  OF   1965,   AS  AMENDED. 

INDICATE  WITHIN  THE  TOTAL  COST  OF  THE  STUDENTS  COST  THE  AMOUNTS  CHARGED 
FOR  EACH  OF  THE  SPECIFIC  CATEGORIES  LISTED  ABOVE. 

B.      TRANSPORTATION  COSTS  MAY   INCLUDE  THE  COST  OF  ONE  ROUND-TRIP  FROM  THE 

STUDENT'S  RESIDENCE  TO  CAMPUS  AND  RETURN.   IF  APPLICABLE,   AND  OTHER  TRAVEL 
REQUIRED  AS  PART  OF  THE  PROGRAM  OF  STUDY. 

NOTE:     Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  four  hours  per  response,   including  the  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  conplcting  and  reviewing  the  collection  of  information.     Send 
conrents  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection 
of  information,    including  suggestions  for  reducing  this  burden,  to  Margaret  B. 
Vtebster,  Director  of  Information  NVanagarcnt  and  ComDliance  Division,  U.S. 
Depeurtment  of  Education,  Vtoshington,  D.C.,   20202-4651,  and  to  the  Office  of 
Manageinent  and  Budget,  Ttow  Executive  Office  Building,   PDom  3002,  VJashington, 
D.C. ,   Attention:   James  D.   Houser. 


INSTRUCTIONS  FOR  PART  III—  Application  Narrative 

I         Before  preparing  the  Application  Narrative  an  applicant  should  read 

carefully  the  purpose  of  the  program,  description  of  the  program  and  the 

selection  criteria  the  Secretary  uses  to  evaluate  applications.     Applicants 

should  address  the  selection  criteria   in  the  order  the  criteria  are  listed  in 

this  application  notice. 

I  The  narrative  should  encompass  each  function  or  activity  for  which  funds 

are  being  requested. 

1.     Begin  with  a  one-page  Abstract;  that  is,  a  summary  of  the  proposed 
project. 

I    ■      2.     Include  information  regarding  (a)  the  program  of  study  to  take  the 
form  of  summer  research  internships,  seminars,  and  other  educational  experiences; 
(b)  the  institution's  plan  for  identifying  and  recruiting  talented  minority 
undergraduates;   (c)   the  participation  of  faculty  in  the  program  and  a  detailed 
description  of  the  research  in  which  the  students  will  be  involved;  and  (d)  a 
plan  for  the  evaluation  of  the  effectiveness  of  the  program. 

3.     Applications  should  include  a  description  of  the  financial   need 
analysis  system  or  method  to  be  used  in  determining  the  level   of  each  fellow's 
financial  need-based  stipends,  room  and  board  costs,   transportation  costs, 
and  tuition  for  courses  for  which  credit  is  given. 

I  .        4.      Include  any  other  pertinent  information  that  night  assist  the 
Secretary  In  reviewing  the  application. 

Please  limit  the  Application  Narrative  to  no  more  than  25  double-spaced, 
typed  pages  or  less  (on  one  side  only). 


BEST  COPY  AVAILABLE 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S.C.  ii  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §{  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  S  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use  §5  6101  6107),  which  prohibits  discrim- 
ination on  the  basis  of  age. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  S§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S.C.  290  dd  3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  S 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(3)  which  may  apply  to 
the  application. 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use  S§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U  S  C.  S9  276a  to  276a- 
7).  the  Copeland  Act  (40  U  S.C  i  276c  and  18 
use.  SS  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  §§  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  it  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U  S  C.  ( 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  SS  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  ( 16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U  SC 
2131  et  seq.)  pertaining  to  the  care,  handling,  artd 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  fl  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 

structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  .compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


Title 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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Certification  Regarding 

Debarment.  Suspension,  and  Other  Responsibility  Matters 

Primary  Covered  Transactions 


This  certification  is  required  by  ffie  regulations  implementing  Executive  Order  12549.  Debannent  and  Suspension,  34  CFR  Part  85. 
Section  85.510,  Participants'  responsibi.'ibes.  !)■«  regulations  were  pul)lished  as  Part  VII  of  the  Utey  26. 1988  Federal  fleqister  (pages 
19160-19211).  Copies  of  the  regulations  may  be  obtained  by  contacting  the  U.S.  Department  of  Education.  Grants  and  Contracts  Sen/ice. 
400  Maryland  Avenue.  S.W.  (Room  3633  GSA  Regional  Office  Building  No.  3).  Washington.  DC.  20202.  telephone  (202)  732-2505. 

(BEFORE  COMPLETING  CERTIFICATION.  READ  INSTRUCTIONS  ON  REVERSE) 

(1)  The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and  belief,  that  it  and  its  principals: 

(a)  Are  not  presently  deban-ed.  suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntanly  excluded  from  covered  transactions  by 
any  Federal  department  or  agency: 

(b)  Have  not  wthsn  a  three-year  period  preceding  this  proposal  been  convicted  of  or  had  a  evil  judgment  rendered  against  them  for 
commission  of  fraud  or  a  cnmmal  offense  m  connection  with  obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal.  State  or  local) 
transaction  or  contract  under  a  public  transaction;  violation  of  Federal  or  State  antitnjst  statutes  or  commission  of  embezzlemenL  theft, 
forgery,  bribery,  falsification  or  destruction  of  records,  making  false  statements,  or  receiving  stolen  property; 

(cj  Are  not  presently  indicted  for  or  othervwse  criminally  or  civilly  charged  by  a  governmental  entity  (Federal.  State  or  local)  with  commission 
of  any  of  the  offenses  enumerated  m  paragraph(l)(b)  of  this  certification:  and 

(d)  Have  not  withm  a  Ihree-year  period  preceding  this  appiication'proposal  had  one  or  more  public  transactions  (Federal.  State  or  local) 
terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary  participant  is  unaWe  to  certify  to  any  of  the  statements  m  this  certification,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 


Signature 


Date 


Instructions  for  Certification 

1.  By  Signing  arxj  submitting  this  proposal,  the  prospective  primary  participar^t  is  providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the  certification  required  below  will  not  necessahly  result  in  denial  of  participation  in  this  cc/ered 
transaction.  The  prospective  participant  shall  submit  an  explanation  of  why  it  cannot  provide  the  certification  set  out  below.  The  certification 
or  explanation  will  be  considered  in  connection  with  the  department  or  agency's  determination  whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary  partiopant  to  furnish  a  certification  or  an  explanation  shall  disqualify  such  person  from 
participation  in  this  b'ansaction. 

3.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  the  depa.rtment  or  agency 
determined  to  enter  into  this  transaction.  If  it  is  later  determined  that  the  prospective  primary  participant  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  lot 
cause  or  default. 

4.  The  prospective  primary  participant  shall  provide  immediate  written  notice  to  the  department  or  agercy  to  whom  this  proposal  is 
submiKed  if  at  any  time  the  prospective  prima^  participant  learns  that  its  certification  was  erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed  circumstances. 

5.  The  terms  'covered  transaction,*  'debarred,'  'suspended.'  'ineligibie,'  "tower  tier  covered  transaction,'  'participant,'  "person,' 
'primary  covered  b'ansaction,"  "principal,"  'proposal,"  and  "voluntarily  excluded."  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  the  rules  implementing  Executive  Order  12549.  You  may  contaa  the  department  or  agency  to  which 
this  proposal  i^  being  submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

6.  The  pn)spective  primary  participant  agrees  by  submitting  this  proposal  that,  ^ould  the  proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  ti^nsaction  with  a  person  who  is  deban-ed,  suspended,  declared  ineligibie,  or  voluntarily 
excluded  from  participation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  entering  into  this  fansaction. 

7.  The  prospective  primary  participant  further  agrees  by  submitting  this  proposal  tfiat  it  will  include  the  clause  titled  "Certification 
Regarding  Debarment.  Suspension,  Ineligibility,  and  Voluntary  Exclusion-Lower  Tier  Covered  Transactions."  provided  by  the  department  or 
agency  entering  into  this  covered  transaction,  without  modification,  in  all  lower  tier  covered  ti'ansactions  and  m  ail  solicitations  for  tower  tier 
covered  ti-ansactions. 

8.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  in  a  tower  tier  covered  transaction  that 
it  is  not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the  covered  transactton,  unless  it  knows  that  the  certifcatton  is 
erroneous.  A  participant  may  decide  the  method  and  frequency  by  which  it  determines  the  eligibility  of  its  principals.  Each  participant  may, 
but  is  rwt  required  to.  check  the  Nonprocurement  List. 

9.  Nothing  contained  in  the  foregoing  shaH  be  construed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certificatton  required  by  this  clause.  The  knowledge  and  informatton  of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

10.  Except  for  transactions  authorized  under  paragraph  6  of  these  instructions,  if  a  participant  in  a  covered  transactton  knowingly  enters 
tfito  a  tower  tier  covered  transaction  with  a  person  who  is  suspended,  debarred,  inefigible.  or  voluntary  excluded  from  participation  in  this 
transaction,  in  additton  to  other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  for 
cause  or  default. 


UMI 


46586 


Federal  Register  /  Vol.  53.  No.  222  /  Thursday.  November  17. 1988  /  NoUces 


Federal  Regbter  /  Vol.  53,  No.  222  /  Thursday,  November  17, 1988  /  Notices 


46587 


Certification  Regarding 

Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


This  certification  is  required  by  IMe  regulations  implementing  Executive  Order  12549.  Debarment  and  Suspension.  34  CFR  Part  85 
Section  85.510.  Participants'  responsibilities.  The  regulations  were  published  as  Part  Vli  of  the  May  26.  l988fate£alBfifliSl8L(page$  ' 
19160-19211).  Copies  of  the  regulations  may  be  obtained  by  contacting  the  person  to  which  this  proposal  is  submitted. 

(BEFORE  COMPLETING  CERTIFICATIOH  READ  INSTRUCTIOf«  ON  REVERSE) 

'^'  '^ZZ^M^'^  lower  berpartiDpant  certiSes,  by  submisskin  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred 
depSent  S^Z  '  '''"'''  ''"'^"^'  °' '°""''""  "'"^  """  ^'^^'°''  SSansacK  by  ii/FS 


Name  And  Tide  Of  Authon^ed  Representative 


Signature 


Date 


Instructions  for  Certification 


1 .  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier  participant  is  proviijing  the  certification  set  out  t)etow. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon  which  refiance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  detennined  that  tfie  prospective  lower  tier  participant  knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or  agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debannenL 

3.  The  prospective  lower  tier  participant  shall  provide  immediate  written  notice  to  the  person  to  which  this  proposal  is  submitted  if  al  any 
time  the  prospective  lower  tier  participant  learns  that  its  certification  was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  circumstances. 

I    4.  The  terms  "covered  transaction.'  "debarred,*  "suspended,"  "inefigible,"  "kwer  tier  covered  transaction,"  "participant,"  "person," 
"primary  covered  transaction,"  "principal,"  "proposal."  and  "voluntarily  excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  roles  implementing  Executive  Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this  proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  ^ny  lower  tier  covered  transaclkwi  with  a  person  who  is  debaned,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  with  which  this  transaction 
originated. 

6.  The  prospective  tower  tier  participant  further  agrees  by  submitting  this  proposal  that  it  will  include  the  clause  titled  'Certiricalion 
Regarding  Debamient,  Suspension.  Ineligibility,  and  Voluntary  Exckjsion-Lower  Tier  Covered  Transactions,"  without -modification,  in  a'l  lower 
tier  covered  transactions  and  in  all  solicitations  for  tower  tier  covered  transactions 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  in  a  tower  tier  covered  transaction  that 
it  is  not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the  covered  transacton,  unless  it  knows  that  the  certifeatton  is 
erroneous.  A  participant  may  decide  the  method  and  frequency  by  which  it  determines  the  eligibility  of  its  pnncipais  Each  participant  may, 
but  is  not  required  to,  check  Ihe  Nonprocurement  Lis5. 

8.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  lairi 
the  certification  required  by  this  clause.  The  knowledge  and  information  of  a  participant  is  not  required  to  exceed  thai  which  is  nomaDy 
possessed  by  a  pnxtent  person  in  the  ordinary  course  of  business  dealings. 

9.  Except  for  transacttons  authorized  under  paragraph  5  of  these  instroctons,  if  a  participant  in  a  covered  transaction  knowingly  enter* 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended,  debaned.  ineligible,  or  vohjnta^  excluded  from  partkapation  in  9v$ 
transaction,  in  addition  to  other  remedies  available  to  Ihe  Federal  Government  the  department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies,  deluding  suspenston  and/or  debarment 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

Outer  Continental  Shelf 

Proposed  Southern  California  Sale  95 

Supplemental  Call  for  Information  and  Nominations 

Purpose  of  Supplemental  Call 

As  part  of  the  Minerals  Management  Service's  (MMS)  analysis  and 
planning  for  Southern  California  Outer  Continental  Shelf  (OCS) 
Sale  95,  all  interested  parties  are  invited  to  provide  additional 
information  on  17  blocks  (see  "Description  of  Area")  in  the 
Southern  California  Planning  Area  which  were  not  included  in  the 
Sale  95  Call  for  Information  and  Nominations  (Call)  as  published 
in  the  July  9,    1987,  Federal  Register.   This  information  may 
assist  the  MMS  and  the  Department  of  Defense  (DOD)  in  ongoing 
discussions  intended  to  establish  appropriate  multiple-use 
arrangements  pursuant  to  a  Memorandum  of  Agreement  between  the 
two  Agencies. 

Initial  discussions  with  the  DOD  resulted  in  the  exclusion  from 
the  original  Call  of  several  lease  blocks  thought  to  be  in  an 
area  of  potential  conflict  with  national  defense  related  activ- 
ities.  As  a  result  of  subsequent  discussions,  alternative 
approaches  are  being  examined  to  better  resolve  these  multiple- 
use  issues.  To  assist  in  this  analysis,  the  MMS  is  requesting 
information  on  17  additional  blocks,  totaling  an  estimated 
76,735  acres,  not  included  in  the  Call  for  proposed  Sale  95. 
Respondents  who  have  an  interest  in  nominating  or  commenting  on 
this  area  are  now  requested  to  do  so. 

Use  of  Information  from  Supplemental  Call 

Information  received  in  response  to  this  Supplemental  Call  will 
be  used  to  help  assess  the  area  for  further  study  during  the 
Sale  95  prelease  process.   Blocks  considered  for  the  Sale  95 
proposal  as  a  result  of  this  Supplemental  Call  will  be  fully 
analyzed  in  the  Environmental  Impact  Statement  (EIS)  being 
prepared  for  the  proposed  sale.   A  Notice  of  Intent  to  Prepare  an 
EIS  for  Sale  95  was  published  in  the  Federal  Register  on  July  9 
1987.  ^      ' 


Description  of  Area 

This  Supplemental  Call  is  targeted  at  the  17  blocks  or  portions 
of  these  blocks  within  the  OCS  Leasing  Map  6C  not  included  in  the 
Sale  95  Call  described  in  the  following  text  and  shown  on  the 
attached  map.   The  area  covered  includes  the  following  blocks: 


All  or  portions  of  blocks: 


\ 

2525,  2524,  2426,  2425,  2424,  2423, 

2327,  2326,  2325,  2324,  2323,  2227, 

2226,  2225,  2224,  2223,  and  2222. 


A  copy  of  the  Call  published  in  the  Federal  Register  on  July  9, 
1987,  on  pages  25956  through  25962,  is  available  and  will  be 
forwarded  free  upon  request  from  the  Regional  Supervisor,  Office 
of  Leasing  and  Environment,  Minerals  Management  Service, 
Pacific  Region,  1340  West  6th  Street,  Suite  244,  Los  Angeles, 
California,  90017,  telephone  number  (213)  894-7107. 

Instructions  on  Supplemental  Call 

Nominators  are  asked  to  designate  any  of  the  blocks  covered  by 
this  Supplemental  Call  that  they  wish  to  have  included  in 
Sale  95.   Expressions  of  interest  should  be  as  specific  as 
possible  and  should  be  shown  by  outlining  the  area(s)  of  interest 
along  block  lines.   A  detailed  list  of  whole  and  partial  blocks 
nominated  should  be  submitted  to  ensure  correct  interpretation  of 
nominations.  Although  individual  indications  of  interest  are 
considered  to  be  privileged  and  proprietary  information,  the 
names  of  persons  or  entities  submitting  indications  of  interest 
and/or  comments  will  be  a  matter  of  public  record. 

Nominators  should  rank  selected  blocks  according  to  the  priority 
of  their  interest  (high,  medium,  or  low) .   The  telephone  number 
and  name  of  a  person  to  contact  in  the  respondent's  organization 
for  additional  information  should  be  included.   In  addition, 
respondents  with  information  (on  the  area  covered  by  this 
Supplemental  Call)  that  would  assist  in  determining  the  scope  of 
the  EIS  and  in  the  preparation  of  the  document  are  encouraged  to 
submit  comments.   Comments  may  be  used  to  point  out  potential 
conflicts  and  mitigation  measures  between  offshore  oil  and  gas 
activities;  California  coastal  zone  management  policies  as 
established  by  the  California  Coastal  Act  of  1976,  as  amended; 
and  approved  local  coastal  plans. 
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Respondents'  nominations  and/or  comments  must  be  submitted 
no  later  than  30  days  following  publication  of  this  document  in 
the  Federal  Register  in  envelopes  labeled  "Supplemental  Call  for 
Information  and  Nominations  for  Proposed  Sale  95  -  Southern 
California."   Letters  and  maps  should  be  submitted  to  the 
Regional  Supervisor,  Leasing  and  Environment,  at  the  address 
stated  under  "Description  of  Area." 


T^r  /<^ 


Robert  E.  Kallman 


Director,  Minerals  Management  Service 


Date 


Approved : 


dy^>€r^^^ 


Deputy  /   /     James  E.    Cason 

Assistkrit  Secretary  -   Land  and  Minerals  Management 


nh\l^^ 
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Southern  California  Planning  Area 

LEASE  SALE  95 

SUPPLEMENTAL  CALL 
November  1988 
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This  map  has  been  carefully  prepared  Irom  the  besi  existing  data  sources  available  at 
the  time  ol  its  drafting,  but  the  Minerals  Management  Service.  U.S.D.I.  does  not  guarantee  the 
accuracy  and  is  not  responsible  or  liable  for  reliance  thereon.  It  Is  not  a  legal  document  lor 
federal  leasing  purposes  nor  is  it  to  be  used  for  navigation.  OCS  Leasing  Map  6C  should  b« 
consulted  lor  area  measurements  and  locations  of  individual  blocks. 


|FR  Doc.  88-26605  Filed  11-16-88:  8:45  am) 

BlUJNa  CODE  4310-MR-C 


UMI 


Thursday 
November  17,  1988 


Part  VIII 


Office  of 
Management  and 
Budget 


Budget  Rescissions  and  Deferrals; 
Cumulative  Reports;  Notice 


46596  Federal  Register  /  Vol.  53.  No.  222  /  Thursday.  November  17.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  222  /  Thursday.  November  17. 1988  /  Notices 


46597 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

November  1, 1988. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L.  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


This  report  gives  the  status  as  of 
November  1, 1988  of  10  deferrals 
contained  in  the  first  special  message  of 
FY  1989.  There  have  been  no  rescissions 
proposed.  This  message  was  transmitted 
to  the  Congress  on  September  30, 1988. 

Rescissions  (Table  A  and  Attachment 
A) 

As  of  November  1, 1988,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  November  1, 1988,  $1,762.5 
million  in  budget  authority  was  being 


deferred  from  obligation.  Attachment  B 
shows  the  history  and  status  of  each 
deferral  reported  during  FY  1989. 

Information  from  Special  Messages 

The  special  message  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  is  printed  in  the 
Federal  Registered  listed  below: 

Vol.  53,  FR  p.  39879,  Wednesday. 
October  12. 1988. 
foseph  R.  Wright,  Jr., 

Director. 

MLUNQ  CODE  3110-01-11 


TABLE  A 
STATUS  OF  1989  RESCISSIONS 


Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress 

Rejected  by  the  Congress 


Pending  before  the  Congress. 


Amount 
(In  millions 
of  dollars) 

0 

0 

0 


****************************** 

TABLE  B 
STATUS  OF  1989  DEFERRALS 

Amount 
(In  millions 
of  dollars) 

Deferrals  proposed  by  the  President 2 ,  024 . 2 

Routine  Executive  releases  through  November  1,  1988     -261.7 
(OMB/Agency  releases  of  $261.7  million  and 
cumulative  adjustments  of  $0) 


Overturned  by  the  Congress. 


Currently  before  the  Congress. 


1,762.5 


Attachments 


'S^^ifcir 


UMI 


Atta(±Bent  A  -  Status  of  Rescissions  -  Fisced  Year  1989 


s 


As  of  Nsvevber   1,    19UB 
NaaJTits  in  Thousands  of  DDllars 

agency /Bureau/ Axxirst 


Naount  Amount 

Previously  currently         Date  of 

•tescisaioo       Cbnsidered  before          Message 

Huober        by  Oangrese  Cbngress 


Anoint  Amouit  Date  cx>ngressior»l 

(tescinded        Made  Made  tetion 

Available    Available 
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Actadwent  B  -  Status  of  Dtterrala  -  Fiscal  Year  1909 


As  of  NDverter  1,    !■'*«» 
;^K»xits   in  Ttwusands  of  Dallara 

^^ncy/Bureau/flcxxx»it 


TvJS^tcd  TtJS^ted  a«.lativ«      ^C^^      ODogres-  Deferred 


EUHB  APPBDPRIATED  TO  THE  PRESIDENT 

lntematicx«l  Security  Assistance 
EcxroBic  support  fund 


Special  Assistance  for  Oentral  America 
proBDtion  of  stability  and  security  in 
Oentrdl  ABKrica 


DEPARTMENT  OF  XSIOJL-nJRE 

Barest  Service 
Expenses,    brush  disposal. 
OxDperat  ive  *or K 


DB^-l 


089-2 


Db9-3 
D89-4 


DEPAKTMHNT  OF  DETENSE  -  CIVIL 

Wildlife  Onservation.  Military  Reservatiora     ^^^ 
Wildlife  oonaervation,   Detenee ce9-5 


DEPARriMENT  OF  HJEHGY 


R^wer  l>BrKetir*g  Ad»unistration 
Southwestern  FDwer  Actainistration, 
qperaticn  and  wiintenance 


D6'*-t> 


DEPAPTMENT  CF  HEALTH  AND  YWfN  SERVICES 


Social  Security  Administration 
Limitation  on  adainistrative  expenses 
(ccfistruction) 


DB**-? 


DEPARTMEm-  OF  JUSTICE 

Office  of  justice  Prograas 
"Crime  Victijns  fund 


592, 7bO 


1,000 


144,649 
335.263 


1,212 


2,800 


6,745 


1389-8       90,000 


09-30-88       255,500 


09-30-88 


09-30-88 
09-30-88 


09-30-88 
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09-30-88 


09-30-88 


09-30-88 


P.  I 


337,260 


1.000 


144,649 
335,263 


1.058 


2,800 


6,745 


90,000 


I 


s 


< 

js 

z 

o 


to 

03 

z 

O 

< 

I 


z 

o 
e. 


s 


Attactuent  B  -  Status  of  Deferrals  -  Fiscal  Year  1989 


fm  of  Ncwe^jer  1,   1988 
Mounts  in  Ihousanls  ot  Dollars 

A9«ncy/Bureau/Acoaunt 


fmcxnt  Aaouit  Oongres-  MKxnt 

TtansBitted  TTansaitted  Ousulative  sionally  Cbngres-  Deferred 

Deferral     Original       Sit>8equerit  Date  of       OIB/Agency  Required  sional  Oaulative        as  of 

Nlaber      Request  Chanje  Message        Releases  Releases  tetion  Mjustaents    11-1-UB 


cEPMcman*  or  state 

Bureau  tor  tefuga*  Prograas 
Utited  States  saeigency  refugee  and 
■Igration  assistance  fund,  executive D89-9      26,135 

cePMHMEirTor  ikmbiorimicn 

PBderal  Ayiation  MBinistraticn 
Facilities  and  equipasnt  (Airport  and 
ainay  trust  fund) D89-10         823,608 

ioeMm  OBFaams 2.om,i7i 


[FR  Doc.  88-28616  Filed  11-16-68;  8:45  am] 
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CFR  PARTS  AFFECTED  DURING  NOVEMBER 


Federal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-5237 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Law* 

Public  Laws  Update  Service  (numbers,  dates,  etc.)        523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 
Other  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Library  523-5240 

Privacv  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS]  523-6641 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  NOVEMBER 

43999-44166 1 

44167-44372 2 

44373-44584 3 

44585-44852 4 

44853-45058 7 

45059-45248 8 

45249-45442 9 

45443-45750 10 

45751-45880 14 

45881-46078 15 

46079-46426 16 

46427-46600 17 


1, 


At  ttie  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  wtiich 
lists  parts  and  sections  affected  by  docunf>ents  put)lished  since 
the  revision  date  of  each  title 

3  CFR 

Proclamations: 

5892 44167 

5893 „ 441 69 

5894 45059 

5895 45061 

5896 45063 

5897 45239 

5898 45241 

5899 45243 

5900 45251 

5901 45253 

5902 45255 

5903 45439 

5904 45441 

5905 45443 

5906 45881 

5907 45883 

Executive  Orders: 

12655 45445 

Administrative  Orders: 
Memorandums; 

Oct  26,  1988 43999 

Notices: 

Nov.  8,  1988 45750 

Presidential  Deteirninations: 
No  69-1  of 

Oct.  3.  1988 44373 

No.  89-2  Of 

Oct.  5.  1988 45249 

No.  89-3  Of 

Oct.  13,  1988 44375 

No.  89-4  of 

Oct  20,  1988 44377 

No.  89-6  of 

Oct  31.  1988 46427 

5  CFR 

330 45065 

351 45065 

550 45885 

630 45886 

890 45069 

7  CFR 

2 45257.  46429 

250 46079 

272 441 71 

275 441 71 

301 44172.45071 

760 44001 

780 45073 

910...44002,   44585,  45751. 
45753 

928 44551 

984 45754 

1 099 44853 

1430 :.  45887 

1610 ;.  44173 

1736 ....- 44174 

1 944 44 1 76 


1951 

1956   

.44177.45755 
45887 

1980   

45257 

Proposed  Rules: 
Oh  III 

45484 

1c   

45661 

34 

44591 

52 

45908 

300   

44199 

301 

45274 

907  

44925 

908 - 

919 

44925 

44407 

948 

44591 

971 

45767 

989    

45100 

1106      

44593 

1709    

44594 

1718   

44887 

1951 

44013 

3015   

44716 

3016 

44716 

9  CFR 

11 

77 

.44585.45854 
46080 

78  

44179 

307    

46429 

308   

46429 

310 

45888 

54     

44200 

301 

44818 

302    

44818 

303 

44818 

305 

44818 

306 

44818 

307       

44818 

308    

44818 

312  

44818 

314   

44818 

316  

44818 

317   

44818 

318   

44818 

320    

44818 

322 

44818 

325 

44818 

327 

44818 

331  

44818 

335  

44818 

381   

44818 

10  CFR 

2 ;... 

45447 

50 

45890 

70 

45447 

73     

45447 

1013 

.44379 

Proposed  nUWK 

2 

4441 1 

19.. 

45768 

20 

44014 
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21 44594 

50. 44594 

800 4471 6 

745. „ 45661 

785 44602 

12CFR 

202. 45756 

229 44324.44325 

552 _ 44394 

571 45454 

61 4 45078 

615 45076 

618 45076 

PropoMd  RuteK 

Ch.V 44436 

229 44335.  44343.  44352 

522._ 44437 

5e3.._ 45484 

613 44438 

614™ 44438.  45101 

615 44438 

816.„ 44438 

61 8 44438 

619 44438 

13CFR 
Proposed  RuIm: 

143....„ 44716 

14  era 

39 44156,  44160,  44180, 

45892-45897, 46333- 
46444 

67 44166 

71 44145,  44586,  44587. 

45076,45186.45757 

73 45258,  45758 

97 45077 

99 44182 

121 44182 

139. 44588 

150 44554 

217 46284 

241 46284 

1203 45259 

PropoMcl  Ruios: 

Ch.  1 44202,  45771 

21 45771 

25 45771 

39 44163.  44610.  44612, 

45911,46460-46473 

71 44613,45274 

73 45187 

1 230 45661 

1270 44716 

15CFR 

771 45899 

773 45899 

774 45899 

775 44002 

779 44855 

Proposed  Rules: 

Ch.VII 45912 

24 44716 

27 45661 

16CFR 

429 45455 

Proposed  Rules: 

13 44014,44888 

303 45913 

''33 44456 

1028 45661 

1031 44892 


1032 44892 

17  era 

30...... 44856 

Proposed  Rules: 

1 46089 

230 . 4401 8 

270 45275 

18  era 

11 45758 

154 44004.  45758 

1 57 44004.  45758 

260 44004,  45758,  45899 

271 44007 

284...„ 44004,  45758 

381 44182 

382 46445 

385. — 44004,  45758 

388 44004,  45758 

410 45260 

420 45260 

Proposed  Rules: 

292 — 44458 

19  era 

4. 46061 

1 11 44186 

113 44186,45901 

Proposed  Rules: 

4 „ 44459 

1 0 45485 

101 44459 

113 45917 

123 44459 

141 „...  45486 

148 44459 

1 77....„ „...  46474 

210 44463.  44900 

20eFR 

361 ...45261 

365 ..44976 

404 _ 44551 

Proposed  Rules: 

218 „..  44477 

404 45186 

416 „....  45186 

655 46093,46187 

21CFR 

Ch.  1 44861 

1 77 44009 

178 44397 

182 44862 

184 44862 

312 44144 

314 44144 

520 45759 

522 ....45759 

558 44009 

872 46040 

874 „ 46040 

878 46040 

884 46040 

886 „ 46040 

888 46040 

892 46040 

Proposed  Rules: 

50 _ 45678 

56 ..„ 45678 

103.... 45854 

1 82 _ „ 44904 

184 44904 

310 46204 


331 461 90 

341 45774 

343 46204 

357 461 94 

369 46204 

801 44551 

22  era 

502 45079 

Proposed  Mules: 

135 44716 

225 45661 

226 _ 4471 6 

518...„ 44716 

24  era 

24 _ 45903 

235 „ 46084 

570 44186 

885 45265 

904 44876 

905. 44876 

913 44876 

960 44876 

966 44876 

Proposed  Rules: 

14 ™ 44992 

60 _ 45661 

85 „ 44716 

100 44992 

103 44992 

1 04 44992 

105 44992 

1 06 44992 

1 09 44992 

110 44992 

1 1 5. 44992 

1 21 _ 44992 

280 — 4521 6 

813. 44288 

885. _ 44288 

888 44616 

25CFR 

102 44010 

26eFR 

Proposed  Rules: 

1 45917,  45942 

601 44716 

27CFR 

250 45266 

275 45266 

28  CFR 

2 45903 

31 44366,44370 

Proposed  Rules: 

2 48950 

46 45661 

66 :....  44716 

29eFR 

516 45706,  00000 

530 45706,  00000 

1910 45080 

2610 45904 

2676 „ 45906 

Proposed  Rules: 

97 44716 

524 45657 

525 45657 

529 45657 

1470 44716 


1926 45102 

30  era 

56 44588 

57 44588 

206 45082,  45760 

700 44356 

701 45190 

773 _ 441 44,  44694 

780. „..  451 90 

784 45190 

815 _ 451 90 

816 _ 45190 

817. 45190 

91 4..._ 45459 

Proposed  Rules: 

60 45878 

56 _ „.  45487 

67 45487 

931 44202 


31  era 

500 

44397 

515 

Proposed  Rules: 

103 

32eFR 

95_.  „_ 

159 ^    

199 

44398 

45774 

45085 

- 44877 

45461 

356 _. 

46446 

651 

46322 

706 

1293 

45269 

45462 

199...  .. 

219 

279 „ 

806b 

- 44909 

45661 

44716 

45776 

863 

45777 

33  CFR 

110 

44399 

117 

46448 

165 

44878 

Proposed  Rules: 

117 

44038 

151 

44617 

155 

44617 

158 

44617 

34eFR 

316 

45730 

318 

45730 

Proposed  Rules: 

74 

44716 

80 

44716 

97 

45661 

237 

46072 

250 

46404 

251 

46411 

252 

253 

254 

46404 

46404 

46404 

255 

46404 

256 

46404 

257 

46404 

258 

46404 

280 

45874 

659 

46416 

757 

.44578 

758 

44578 

36eFR 

Proposed  Rules: 

251 44144 

1206 44716 

1207 44716 

1 250 44203 

1254 44203 

sseFR 

3 45906 

36 44400 

Proposed  Rules: 

1 45944 

16 45661 

43 .„ 44716 

aseFR 

111 44187 

40  CFR 

52 44189,  44191,  45763 

60 45764 

61 45764 

180 44401,46085 

1 85 44401 

1 86 44401 

228 44976 

253 46558 

262 45089 

280 44976 

281 44976 

712 46262 

716 45656,46262 

Proposed  Rules: 

26 45661 

30 44716 

33 44716 

52 44485,  44487,  44491. 

44494.44495,44911, 
45103,45285,46093- 

46096 

81 44912 

180 „... 46098 

185 45946 

186 45946 

228 44617,  44620,  45519 

261 45106,  45112,  45523, 

45948 

270 46474 

761 45288 

795 45289 

799 45289 

42  CFR 

57 46546.  46552 

Proposed  Rules: 

50 45781 

57 44496 

60 4491 3 

43  CFR 
Proposed  Rules: 

12 44716 

2200 45782 

44  CFR 

63 441 93 

64 44193,  46449 

Proposed  Rules: 

1 3 44716 

67 44915.  46478 

45  CFR 

801 45247 

Proposed  Rules: 

46 45661 


74. 4471 6 

92 4471 6 

603 44716 

670 451 19 

690 45661 

1 1 57 4471 6 

1 1 74 4471 6 

1184 44716 

1234 -; 44716 

201 5 4471 6 

46  CFR 

31 4401 0 

70 4401 0 

90 4401 0 

107 „ 44010 

188 4401 0 

581 44879 

Proposed  Rules: 

25 44617 

221 44206 

390 45783 

585 44039 

587 44039 

588 44039 

47  era 

1 44195.  44196 

1 3 46454 

43 441 96 

73 44197,  44198,  44404, 

44405, 45094, 45095. 

45479-45482,  46085- 
46087 

80 46454 

90 441 44 

95 44144 

Proposed  Rules: 

22 44207 

73 44208-44210,  44502- 

44504,45127,45523, 
45524, 45948, 46099 

80 4421 0 

90 451 28 

48  CFR 

201 46455 

215 46455 

216 46455 

227 44975 

242 46455 

245 46455 

247 46455 

252 44975 

253 46455 

307 44551 

332 44551 

1828 45095 

1 852 45095 

2401 „ „ 46532 

2402 46532 

2406 46532 

2409 46532 

241 2 46532 

2413 46532 

2414 46532 

241 5 46532 

2416 46532 

2419 46532 

2422 46532 

2424 46532 

2426 46532 

2427 46532 

2432 46532 

2434 46532 

2437 46532 


2442 46532 

2446 46532 

2451 46532 

2452 46532 

2453 46532 

Propoeed  Rules: 

28 44564 

47 45742 

52 44564,  45742 

53 44564 

552 45293 

932 45294 

952 45294 

49  CFR 

395 44588 

1140 46087 

1 1 52 45765 

Proposed  Rules: 

1 1 45661 

18 44716 

1 71 45868 

1 72 45525.  45868 

1 73 45525,  45868 

1 74 45868 

1 75 -  45868 

1 76 45868 

1 77 45868 

1 78 45868 

1 79 45868 

571 44211.  44623.  44627, 

45128 

574 44632 

575 45527 


50  CFR 

17 45858,  45861 

20 44589,  44695 

642 45097 

644 45098 

655 45784 

658 45270 

672 4401 1 

Proposed  RuwK 

16 45788 

1 7 45788,  46479 

1 8 45788 

20 45296 

33 44043 

61 1 44047.  46482 

646 44975 

651 44975.  45301 
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LIST  OF  PUBLIC  LAWS 

Last  List  November  16,  1968 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Sennce)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  Individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  ttie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
(X;  20402  (phone  202-275- 
3030). 


H.R.  4333/Pub.  L  100-647 

Technical  and  Miscellaneous 
Revenue  Act  of  1988.  (Nov. 
10.  1988;  102  Stat  3342;  471 
pages)    Price:  $13.00 

H.R.  4362/Pub.  I-  100-648 

Rec'eaboo  and  Public 
Purposes  Amendment  Act  of 
1988.  (Nov    10,  1988;  102 
Stat  3813;  3  pages)    Pnce; 
$1.00 

HJt  4445/PiJb.  L.  100-649 

Undetectat)le  Firearms  Act  of 
1988.  (Nov.  10,  1988;  102 
Stat  3816;  3  pages)    Price: 
$1.00 

H.R.  4879/Pub.  L  100-650 

Managenf)ent  InteriocKs 
Revision  Act  of  1988   (Nov. 
10.  1988;  102  Stat  3819;  3 
pages)    Price:  $1.00 

HJ.  Res.  «49/Pub.  L  100- 
651 

Designating  November  12. 
1988,  as  "National  Firefighters 
Day."  (Nov.  10,  1988;  102 
Stat  3822;  1  page)    Price: 
$1.00 

SJ.  Res.  395/Pub.  L  10O- 
652 

To  designate  January  4,  1989, 
as  "National  Commissioned 
Corps  of  the  Public  Health 
Service  Centennial  Day." 
(Nov.  10,  1988;  102  Stat 
3823;  2  pages)    Pnce:  $1.00 

HJt  4030/Pub.  L.  100-653 

To  reauthorize  and  amend 
certain  wildlife  laws,  and  for 
other  purposes  (Nov.  14. 
1S88;  102  Stat  3825;  12 
pages)    Price  $1  00 
H.R.  S102/Piib.  L  100-654 
Federal  Employees  Health 
Benefits  Amendments  Act  of 
1988.  (Nov    14.  1988;  102 
Stat.  3837;  12  pages)    Price: 
$1.00 

SJ.  Res.  192/Pub.  L.  100- 
655 

To  designate  the  nrKXith  of 
October  1988.  as  "National 
AIDS  Awarertess  and 
Prevention  Month,  (f'tov.  14, 
1988;  102  Stat  3849;  4 
pages)    Price:  $1.00 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  \^hich  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency  s    Sources  ot 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 


Order  processing  code:   *6450 

D  YES,  p, 


Publication  Order  Form 

ease  send  me  the  following  indicated  publications: 


UMI 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1988/89  at  $20  00  per 
copy.  S/N  069-000-00015-]  .  •J'^v.w  per 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  ir^lude  regular 

nrrJr^S^'vR?  t^t.  f  '"'^  '''  ^""'^  '^'°"^^  ^'^^-  ^^'^'  '^''  '^^'^'  P'^^^  ^"  Order  and  Information 

uesK  at  zU2-7o3-3238  to  verify  prices. 

Please  Type  or  Print 

2 


(Company  or  personal  name) 
(Additional  address  attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account      I     I     I     II     I     I     l-FI 

J3 


I — I  VISA,  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

(_ ) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9325 
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The  President 
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Presidential  Determination  No.  89-5  of  October  24,  1988 

Determination  Under  Section  143b(3)  of  Public  Law  99-93,  as 
Amended  by  Section  702  of  the  Foreign  Relations  Authoriza- 
tion Act,  Fiscal  Years  1988  and  1989  (Public  Law  100-204) 


l\H  Doc.  88-26881 
Filed  11-16-88:  4:13  pm] 
Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Section  143(b)(3)  of  Public  Law  99-93,  as  amended  by  Section  702 
of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years  1988  and  1989  (Public 
Law  100-204),  I  hereby  determine  that  the  International  Civil  Aviation  Organi- 
zation, the  International  Labor  Organization,  the  United  Nations  Industrial 
Development  Organization,  the  World  Health  Organization,  and  the  World 
Meteorological  Organization  have  made  substantial  progress  toward  the  adop- 
tion and  implementation  of  decision-making  procedures  on  budgetary  matters 
that  assure  that  sufficient  attention  is  paid  on  these  matters  to  the  views  of  the 
United  States  and  other  member  states  which  are  major  financial  contributors. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
Washington,  October  24,  1988. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 
[Lemon  Regulation  640] 

Lemons  Grown  In  CaHfomia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  640  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
281,875  cartons  during  the  period 
November  20  throiigh  November  26, 
1988.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  640  (§  910.940}  is 
effective  for  the  period  November  20 
through  November  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA,  Room  2523,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  MFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  used  under 
Marketing  Order  No.,  910,  as  amended 
(7  CFR  Part  910)  regulating  the  handling 
of  lemons  grown  in  California  and 
Arizona.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
Committee  met  publicly  on  November 
15, 1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Commitee  reports  that  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insuHicient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Autlmrity:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.940  is  added  to  read  as 
follows: 

I  ThJs  section  will  not  appear  in  the 
Code  of  Federal  Regulations] 

§  910.940    Lemon  Regulation  640. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  20. 
1988,  through  November  26.  1988.  is 
established  at  281,875  cartons. 

Dated:  November  la  1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

|FR  Doc.  88-26836  Filed  11-17-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  55 

Commission  Policy  Statement  on 
Training  and  Qualification  of  Nuclear 
Po»»er  Plant  Personnel 

agency:  Nuclear  Regulatory 

Commission. 

action:  Amended  Policy  Statement. 

SUMMARY:  On  March  20, 1985.  the 
Nuclear  Regulatory  Commission  (NRC) 
published  a  "Commission  Policy 
Statement  on  Training  and 
Qualifications  of  Nuclear  Power  Plant 
Personnel"  (50  FR  11147).  The  policy 
statement  provided  guidance  for  the 
training  and  qualification  of  nuclear 
power  plant  personnel,  communicated 
that  the  NRC  would  refrain  from  new 
training  regtilation  during  an  evaluation 
period  of  two  years,  and  endorsed  the 
Training  Accreditation  Program 
managed  by  the  Institute  of  Nuclear 
Power  Operations  (INPO).  The  NRC 
monitored  industry  initiatives  to 
upgrade  training  programs  through  the 
INPO-managed  Training  Accreditation 
Program  for  a  two  year  period.  The 


46604        Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18,  1988  /  Rules  and  Regtilations 


Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18,  1988  /  Rules  and  Regulations        46605 


UMI 


staffs  evaluation  of  this  program 
indicates  that  it  is  generally  an  effective 
program  for  ensuring  that  nuclear  power 
plant  personnel  have  qualifications 
commensurate  with  the  performance 
requirements  of  their  jobs.  This 
statement  amends  the  Commission's 
policy  statement  that  was  published  on 
March  20, 1985  regarding  the  training 
and  qualification  of  nuclear  power  plant 
personnel. 

It  remains  the  continuing 
responsibility  of  the  NRC  to 
independently  evaluate  applicants'  and 
licensees'  implementation  of 
improvement  programs  to  ensure  that 
desired  results  are  achieved.  Nothing  in 
this  policy  statement  shall  limit  the 
authority  or  responsibility  of  the  NRC  to 
follow  up  on  operational  events  or  place 
any  limit  on  NRC's  enforcement 
authority  when  regulatory  requirements 
are  not  met. 

The  amendments  are  (1)  the  addition 
of  information  regarding  the  NRC's 
experience  with  industry  accreditation, 
(2)  a  change  in  the  enforcement  section 
to  normalize  inspection  and 
enforcement  in  the  areas  covered  by  the 
policy  statement,  and  (3)  minor  changes 
to  conform  to  the  current  status  of 
Commission  and  industry  guidance. 
DATE:  The  amendments  to  the  policy 
statement  are  effective  November  18, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  W.  Roe,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  (301)  492-1004. 
SUPPl£MENTARY  INFORMATION: 
Background 

The  Nuclear  Waste  Policy  Act  {Pub.  L 
97-425),  section  306,  directed  the 
Nuclear  Regulatory  Commission  (NRC) 
to  promulgate  regulations  or  other 
regulatory  guidance  for  the  training  and 
qualifications  of  civilian  nuclear  power 
plant  operators,  supervisors,  technicians 
and  other  appropriate  operating 
personnel  (including  instructional 
requirements,  simulator  training 
requirements,  and  requirements  for 
requalification  examinations  and 
operating  tests).  On  March  20, 1985,  the 
NRC  published  a  policy  statement  which 
is  responsive  to  the  mandate  of  the 
Nuclear  Waste  Policy  Act  for  regulatory 
guidance  on  training  and  qualifications 
of  nuclear  power  plant  personnel. 
Regulations  or  regulatory  guidance  in 
the  remaining  areas  have  been 
developed  separately  as  a  revision  to  10 
CFR  Part  55— Operators'  Licenses. 

Following  the  accident  at  Three  Mile 
Island,  Unit  2  (TMI-2),  the  NRC 
continually  emphasized  the  need  to 


upgrade  training  and  qualifications  of 
nuclear  power  plant  personnel.  In  the 
"NRC  Action  Plan  Developed  as  a 
Result  of  the  TMI-2  Accident"  (NUREG- 
0660  July  1980),'  the  NRC  cited  its 
ongoing  study  of  accreditation  of 
training  as  a  possible  means  of 
upgrading  training  programs  in  the 
industry.  Since  that  time,  the  Institute  of 
Nuclear  Power  Operations  (INPO),  with 
its  associated  National  Academy  for 
Nuclear  Training  (Academy),  has 
developed  a  training  accreditation 
program  which  the  NRC  has  found  to  be 
an  acceptable  means  of  self- 
improvement  in  training.  On  March  20, 
1985,  the  NRC  published  the 
Commission  Policy  Statement  on 
Training  and  Qualification  of  Nuclear 
Power  Plant  Personnel,*  allowing  the 
industry  a  minimum  of  two  years  of 
accreditation  activity  without  the 
introduction  of  new  NRC  training 
regulations.  The  two-year  evaluation 
period  ended  March  20, 1987. 

The  staff  evaluated  the  results  of  the 
INPO  accreditation  program  between 
March  1985  and  March  1987.  The  staffs 
evaluation  consisted  of  participating  as 
observers  when  utilities'  training 
programs  were  under  evaluation  by  an 
INPO  accreditation  team,  observing 
accrediting  board  activities,  and  site 
inspections  as  described  in  SECY-85- 
201.'  The  staff  also  developed  criteria 
and  procedures  that  were  used  to  assess 
whether  accredited  utility  training 
programs  include  five  critical  elements. 
The  review  criteria  have  been  published 
as  'Training  Review  Criteria  and 
Procedures"  (NUREG-1220).*  The 
criteria  were  applied  by  the  staff  in 
auditing  training  programs  at  eight 
utilities  with  accredited  training 
programs.  The  results  of  these  post- 
accreditation  reviews  are  included  in 


'  Copies  of  NUREG-0660  may  l>e  purchased 
through  the  U.S.  Government  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to  the  U.S. 
Government  Printing  Office.  P.O.  Box  37082. 
Washington.  DC  20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical  Information 
Service.  U.S.  Department  of  Commerce.  5258  Port 
Royal  Road.  Springfield,  VA  22161.  A  copy  is 
available  for  Inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room.  2120  L  Street  NW.. 
Washington,  DC. 

*  Commission  Policy  Statement  on  Training  and 
Qualification  of  Nuclear  Power  Plant  Personnel  (SO 
FR  11147;  March  20. 1985). 

»  «  »  •  Copies  of  NUREG-1220,  SECY-85-2(Jl, 
SECY-86-119,  and  SECY-87-121  may  be  purchased 
through  the  U.S.  Government  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to  the  U.S. 
Government  Printing  Office.  P.O.  Box  37082. 
Washington.  DC  20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical  Information 
Service.  U.S.  Department  of  Commerce.  5258  Port 
Royal  Road,  Springfleld.  VA  22161.  Copies  are 
available  for  inspections  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room.  2120  L  Street  NW.. 
Washington,  DC. 


the  "Annual  Status  Report  on 
Implementation  of  the  Commission 
Policy  Statement  on  Training  and 
Qualification"  (SECY-86-119)  »  and 
"The  2-Year  Evaluation  on 
Implementation  of  the  Commission 
Policy  Statement  on  Training  and 
Qualification,"  (SECY-87-121)  *  which 
provided  the  findings  from  the 
evaluations  of  the  INPO-managed 
Training  Accreditation  Program  over  the 
two-year  evaluation  period. 

Based  on  the  staffs  evaluation  of  the 
INPO  training  accreditation  program, 
the  NRC  concludes  that  the  program  is 
effective  in  ensuring  that  personnel  have 
qualifications  commensurate  with  the 
performance  requirements  of  their  jobs. 
However,  the  Commission  has 
determined  that  the  policy  statement 
should  be  amended  to  reflect  the  minor 
modifications  made  by  the  National 
Academy  for  Nuclear  Training  to  its 
accreditation  program  and  the  NRC  staff 
to  the  methods  by  which  it  monitors  the 
industry  training  program.  In  addition, 
the  Commission  has  determined  that  the 
industry  has  had  sufficient  time  to 
establish  the  accreditation  program  and 
it  is  no  longer  necessary  to  exercise 
extra  discretion  in  enforcement  when 
regulatory  requirements  are  not  met. 
Accordingly,  the  policy  statement  is 
amended  to  eliminate  the  extra 
discretion  currently  provided  in  the 
poUcy  statement  and  to  normalize 
inspections  and  enforcement  actions  in 
the  areas  covered  by  the  policy 
statement. 

The  following  sets  forth  the 
amendments  to  the  policy  of  the  NRC 
with  respect  to  training  and 
qualification  of  nuclear  power  plant 
personnel. 

Amendments  to  Policy  Statement 

(1)  The  Commission  recognizes  that 
the  National  Academy  for  Nuclear 
Training  has  expanded  its  accreditation 
program  by  establishing  an  eleventh 
program  for  continuing  training  of 
licensed  personnel. 

(2)  The  NRC  staff  will  expand  the 
methods  by  which  it  monitors  the 
industry's  training  program  and  its 
results  by  performing  post-accreditation 
reviews  at  selected  sites. 

(3)  The  section  of  the  1985  policy 
statement  entitled  "Enforcement  Policy" 
is  withdrawn.  The  NRC  will  conduct 
inspections  as  deemed  necessary  and 
take  appropriate  enforcement  action  in 
accordance  with  the  Commission's 
enforcement  policy  in  10  CFR  Part  2, 
Appendix  C,  when  regulatory 
requirements  are  not  met. 

Dated  at  Rockville.  MD.  this  14th  day  of 
November  1988. 


For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-26731  Filed  11-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  88-NM-122-AD;  Amdt  39- 
60771 

Airworthiness  Directives;  Airbus  Model 
A300  and  A3 10-200  Series  Airplanes; 
and  Boeing  Model  737-200, 737-300, 
757-200, 767-200,  and  767-300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Clarification  of  final  rule. 

SUMMARY:  This  amendment  clariHes  an 
existing  airworthiness  directive  (AD), 
applicable  to  the  two-engine  transport 
category  airplanes  indicated  above  that 
are  used  in  operations  over  a  route  that 
contains  a  point  farther  than  one  hour 
flying  time  at  the  normal  one-engine 
inoperative  cruise  speed  (in  still  air) 
from  ah  adequate  airport  in  deviation 
from  §  121.161  of  the  Federal  Aviation 
Regulations  (FAR),  referred  to  as 
"extended  range,"  "EROP,"  or  "ETOP" 
operations;  which  currently  requires  a 
repetitive  check  of  the  fuel  crossfeed 
valve  operation  during  the  last  hour  of 
cruise  on  each  extended  range  flight, 
and  replacement  of  the  valve,  if 
necessary.  This  amendment  is  necessary 
to  clarify  that  the  requirement  for  an 
airplane  log  book  entry  of  the  fuel 
crossfeed  valve  operational  check  is  for 
valve  failures  only,  and  to  clarify  the 
repair  requirements.  This  clarification  is 
prompted  by  comments  received  after 
the  issuance  of  the  AD  which  indicate 
confusion  over  the  intent  of  the  AD. 
EFFECTIVE  DATE:  November  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steven  P.  Clark,  Propulsion  Branch, 
ANM-140S:  telephone  (206)  431-1963. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On 
September  30, 1988,  the  FAA  issued  AD 
88-21-03,  Amendment  39-6045  (53  FR 
39449;  October  7, 1988),  applicable  to  the 
Airbus  Model  A300  and  A310-200  series 
airplanes,  and  Boeing  Model  737-200, 
737-300,  757-200,  767-200,  and  767-300 
series  airplanes,  which  are  used  in 
extended  range  operations.  Extended 


range  operation  with  two  engine 
airplanes  is  defined  in  FAA  Advisory 
Circular  120-42  as  an  operation  over  a 
route  that  contains  a  point  farther  than 
one  hour  flying  time  at  the  normal  one- 
engine  inoperative  cruise  speed  (in  still 
air)  from  an  adequate  airport  and  is  also 
referred  to  as  "EROP"  or  "ETOP" 
operations.  The  AD  requires  a  check  of 
fuel  crossfeed  valve  operation  during 
the  last  hour  of  cruise  on  each  extended 
range  flight.  The  AD  includes  a 
requirement  to  enter  the  operational 
check  outcome  in  the  airplane  log. 

Comments  received  after  the  issuance 
of  that  AD  indicate  that  there  exists 
confusion  over  the  FAA's  intent  with 
respect  to  the  log  book  entry 
requirement.  The  log  book  entry  is 
intended  to  be  made  only  when  the  fuel 
crossfeed  valve  fails  to  function  during 
the  operational  check.  This  is  consistent 
with  existing  failure  reporting 
requirements.  The  FAA  has  determined 
the  wording  used  in  the  existing  AD 
does  not  adequately  relay  this  intent 
and  that  the  AD  must  be  clarified  by 
specifically  stating  the  airplane  log  book 
entry  requirement. 

In  addition,  based  on  comments 
received,  the  FAA  has  determined  that 
paragraph  B.  of  the  AD  must  be 
reworded  to  clarify  that  only  the  fuel 
crossfeed  valve  system  component(s) 
found  to  be  inoperative  (not  necessarily 
the  entire  fuel  crossfeed  valve)  would  be 
required  to  be  repaired  or  replaced. 

Since  this  action  only  clarifies 
instructions  in  a  final  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Clarification 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  providing  clarification  of  the 
requirements  of  paragraphs  A.  and  B.  of 
AD  88-21-03,  Amendment  39-6045  (53 
FR  39449,  October  7, 1988),  as  follows: 


Airbus  Industrie  and  Boeing:  Applies  to  all 
Airbus  Model  A300  and  A31O-2O0  series 
airplanes,  and  Boeing  Models  737-200, 
737-300,  757-200,  767-200,  and  767-300 
series  airplanes,  certificated  in  any 
category,  which  are  approved  for 
operations  over  a  route  that  contains  a 
point  farther  than  one  hour  flying  time  at 
the  normal  one-engine  inoperative  cruise 
speed  (in  still  air]  from  an  adequate 
airport  in  deviation  from  {  121.161  of  the 
Federal  Aviation  Regulations,  referred  to 
as  "extended  range."  "EROP."  or 
"ETOF'  operations.  Compliance  required 
within  30  days  after  the  effective  date  of 
the  AD,  unless  previously  accomplished. 
To  prevent  failure  of  the  fuel  crossfeed 
valve  during  a  single  engine  diversion  on  an 
extended  range  flight,  which  could  result  in 
the  inability  of  the  airplane  to  stay  within  the 
airplane  lateral  imbalance  limit  or  in  fuel 
starvation  in  the  operating  engine  before  the 
airplane  is  able  to  reach  the  diversion  airport, 
accomplish  the  following: 

A.  Revise  the  UMITATIONS  SECTION  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  or  Flight  Manual  Appendix,  as 
appropriate,  by  adding  the  following 
instructions.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

Fuel  Cmssfeed  Valve.  Perform  an 
operational  check  of  the  fuel  crossfeed  valve 
during  the  last  hour  of  cruise  flight  during 
each  extended  range  operation.  Enter  valve 
failure  conditions  resulting  from  the 
operational  check  in  the  airplane  log. 

B.  Repair  or  replace,  prior  to  next  flight, 
any  fuel  crossfeed  valve  system  component 
not  exhibiting  proper  operation. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Operations  Inspector,  may  be  used 
when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Operations 
Inspector  (POI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

This  clarification  becomes  effective 
November  18, 1988. 

Issued  in  Seattle.  Washington,  on 
November  10. 1988. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  88-26702  Filed  11-17-88:  8:45  am] 

BILUNG  CODE  4>10-1}-M 


14  CFR  Part  71 

(Airspace  Docket  No.  88-ASO-8] 

Amendment  to  Transition  Area; 
Monroe,  NC 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Final  rule. 


summary:  This  amendment  to  the 
Monroe,  NC,  Transition  Area  is  to  delete 
an  arrival  area  extension.  The  Wesley 
RBN  has  been  relocated  off-airport  and 
the  NDB  RWY  23  Standard  Instrument 
Approach  Procedure,  which  required  the 
arrival  area  extension,  has  been 
cancelled.  This  action  raises  the  floor  of 
controlled  airspace  from  700  to  1,200  feet 
above  the  surface  in  this  particular  area. 
EFFECTIVE  DATE:  0901  u.t.c,  February  9, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  1, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Transition  Area,  Monroe,  NC  (53  FR 
28889).  An  arrival  area  extension  has 
been  required  to  accommodate  the  NDB 
RWY  23  Standard  Instrument  Approach 
Procedure  (SIAP).  The  Wesley  RBN, 
which  supported  the  SIAP,  has  been 
relocated  to  an  off-airport  site  and  the 
NDB  RWY  23  SIAP  has  been  cancelled. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6D 
dated  January  4, 1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is  to  delete 
an  arrival  area  extension  to  the  Monroe, 
NC,  Transition  Area  and  raise  the  floor 
of  controlled  airspace  from  700  to  1,200 
feet  above  the  surface  in  this  particular 
area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  m  14  CFR  Part  71 

Aviation  safety,  Transition  area. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449,  January  12, 
1983):  14  CFR  11.69. 

§  71.181    (Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Monroe,  NC  [Amended] 

By  deleting  the  phrase,  "within  3  miles 
each  side  of  the  057°  bearing  from  the  Wesley 
RB.\  (latitude  35°01'25"  N:  longitude  SO'Sroi" 
W).  extending  from  the  6.5-mile  radius  to  8.5 
miles  northeast  of  the  RBN"  from  the  present 
description. 

Issued  in  East  Point.  Georgia,  on  November 
7.1988. 
William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

(FR  Doc.  88-26703  Filed  11-17-88;  8:45  am] 

BILUNG  CODC  4910-13-M 


VETERANS  ADMINISTRATION 

38  CFR  Parts  3  and  17 

Automobile  Allowance  and  Adaptive 
Equipment  Eligibility;  and,  Devices  To 
Overcome  the  Handicap  of  Deafness 

agency:  Veterans  Administration. 
action:  Final  regulatory  amendments. 

SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  adjudication  and 
medical  regulations  concerning  the 
automobile  allowance  and  adaptive 
equipment  program  for  certain  severely 
disabled  individuals.  These 
amendments  are  necessary  to 
implement  provisions  of  law  and  to 
properly  divide  regulatory  responsibility 
for  these  programs  consistent  with 
organizational  and  functional 
alignments.  The  effect  of  these 
amendments  will  be  to  extend 
automobile  adaptive  equipment 


eligibility  for  certain  severely  disabled 
persons,  more  clearly  define  program 
responsibility,  and  more  accurately 
described  prerequisites  for  devices  to 
overcome  the  handicap  of  deafness. 
EFFECTIVE  DATE:  These  regulatory 
amendments  are  effective  December  19. 
1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  White.  Chief.  Regulations 
Staff.  Compensation  and  Pension 
Service  {211B),  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue  NW..  Washington,  DC 
20420.  (202)  233-3005.  regarding 
amendments  to  38  CFR  Part  3.  or 
Frederick  Downs.  Jr.,  Director. 
Prosthetics  and  Sensory  Aids  Service 
(121),  Department  of  Medicine  and 
Surgery,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  233-2011,  regarding 
amendments  to  38  CFR  Part  17. 

SUPPLEMENTARY  INFORMATION:  On 

pages  28020-22  of  the  Federal  Register  of 
July  26, 1988,  the  VA  published  proposed 
amendments  to  38  CFR  3.807  and  3.808 
as  well  as  to  38  CFR  17.115d  and  17.119a 
through  17.119d.  Interested  persons  were 
invited  to  submit  comments,  suggestions 
or  objections  by  August  19, 1988.  No 
comments  were  received  with  respect  to 
the  proposed  changes  to  38  CFR  Part  3. 
Only  one  comment  was  received 
regarding  the  proposed  changes  to  38 
CFR  Part  17. 

The  commenter  suggested  a  somewhat 
technical  change  be  made  in  one 
provision  of  the  regulations  to  clarify 
that  active  duty  military  personnel  may 
be  eligible  for  automobile  adaptive 
equipment  for  a  disability  aggravated  by 
active  duty.  We  agree  and  have 
amended  proposed  38  CFR  17.n9a(a)(2) 
to  add  the  words  "or  aggravated  by" 
immediately  preceding  the  words 
"active  military  service." 

The  proposed  changes  are  adopted  as 
amended.  We  appreciate  the  interest  of 
the  commenter. 

The  Administrator  hereby  certifies 
that  these  Fmal  regulatory  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  The  reason  for  this  certification  is 
that  these  amendments  would  not 
directly  affect  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  VA  has 


determined  that  these  final  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  64.100. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped.  Health 
care.  Pensions.  Veterans. 

38  CFR  Part  17 

I    Alcoholism.  Claims.  Dental  health, 
Drug  abuse.  Foreign  relations. 
Government  contracts,  Grants 
programs — Health.  Health  care.  Health 
facilities.  Health  professions — 
Incorporation  by  reference,  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes, 
Philippines.  Veterans. 

Approved:  October  31, 1988. 
Thomas  K.  Tumage. 

Administrator. 

PART  3— ADJUDICATION 

38  CFR  Part  3.  ADJUDICATION,  and 
38  CFR  Part  17.  MEDICAL,  are  amended 
as  follows: 

§3.807    [Amended] 

1.  In  the  cross-references  at  the  end  of 
S  3.807,  the  words  "Husband  or 
widower.  See  §  3.51"  are  removed. 

2.  In  S  3.807  the  introductory  text, 
paragraphs  (a)(4).  (b).  (d)(2)  and  (d)(3) 
are  revised  to  read  as  follows: 

§  3.807    Dependents'  educational 
assistance-certification. 

For  the  purposes  of  dependents' 
educational  assistance  under  38  U.S.C. 
Chapter  35  (see  §  21.3020),  the  child, 
spouse  or  surviving  spouse  of  a  veteran 
or  serviceperson  will  have  basic 
eligibility  if  the  following  conditions  are 
met: 

(a)  *  *  * 

(4)  Died  as  a  result  of  a  service- 
connected  disability;  or  (if  a 
serviceperson)  *  *  • 

(b)  Service.  Service-connected 
disability  or  death  must  have  been  the 
result  of  active  military,  naval,  or  air 


service  on  or  after  April  21, 1898.  (Pub. 
L.  89-358)  Effective  September  30. 1966. 
educational  assistance  for  a  child  (but 
not  for  a  spouse  or  surviving  spouse) 
may  be  authorized  based  on  service  in 
the  Philippine  Commonwealth  Army  or 
as  a  Philippine  Scout  as  defined  in 
S  3.8(b),  (c).  or  (d)  of  this  part. 

(Authority:  38  U.S.C.  1765) 

***** 

(d)  •  *  * 

(2)  "Spouse"  means  a  person  whose 
marriage  to  the  veteran  meets  the 
requirements  of  S3.50(a)  of  this  part. 

(3)  "Surviving  spouse"  means  a  person 
whose  marriage  to  the  veteran  meets  the 
requirements  of  §§  3.50(b)  or  3.52  of  this 
part. 

3.  In  §  3.808,  the  introductory  text, 
paragraph  (c)  and  paragraph  (d)  are 
revised  and  paragraph  (b)(l)(iv]  is 
added  to  read  as  follows: 

§  3.808    Automobile  or  ottier  conveyances- 
certification. 

A  certification  of  eligibility  for 
financial  assistance  in  the  purchase  of 
one  automobile  or  other  conveyance  in 
an  amount  not  exceeding  the  amount 
specified  in  38  U.S.C.  1902  (including  all 
State.  local,  and  other  taxes  where  such 
are  applicable  and  included  in  the 
purchase  price]  and  of  basic  entitlement 
to  necessary  adaptive  equipment  will  be 
made  where  the  claimant  meets  the 
requirements  of  paragraphs  (a),  (b)  and 

(c)  of  this  section. 

***** 

(b)  *  *  * 

(iv)  For  adaptive  equipment  eligibility 
only,  ankylosis  of  one  or  both  knees  or 
one  or  both  hips. 

(Authority:  38  U.S.C.  1902) 

***** 

(c)  Claim  for  conveyance  and 
certification  for  adaptive  equipment.  A 
specific  application  for  financial 
assistance  in  purchasing  a  conveyance 
is  required  which  must  contain  a 
certification  by  the  claimant  that  the 
conveyance  will  be  operated  only  by 
persons  properly  licensed.  The 
application  will  also  be  considered  as 
an  application  for  the  adaptive 
equipment  to  insure  that  the  claimant 
will  be  able  to  operate  the  conveyance 
in  a  manner  consistent  with  safety  and 
to  satisfy  the  applicable  standards  of 
licensure  of  the  proper  licensing 
authorities.  Simultaneously  with  the 
certification  provided  pursuant  to  the 
introductory  text  of  this  section,  a 
claimant  for  financial  assistance  in  the 
purchase  of  an  automobile  will  be 
furnished  a  certificate  of  eligibility  for 
financial  assistance  inthe  purchase  of 


such  adaptive  equipment  as  may  be 
appropriate  to  the  claimant's  losses 
unless  the  need  for  such  equipment  is 
contraindicated  by  a  physical  or  legal 
inability  to  operate  the  vehicle.  There  is 
no  time  limitation  in  which  to  apply.  An 
application  by  a  claimant  on  active  duty 
will  be  deemed  to  have  been  filed  with 
the  VA  on  the  date  it  is  shown  to  have 
been  placed  in  the  hands  of  military 
authority  for  transmittal. 

(Authority:  38  U.S.C.  1902) 

(d)  Additional  eligibility  criteria  for 
adaptive  equipment.  Claimants  for 
adaptive  equipment  must  also  satisfy 
the  additional  eligibility  criteria  of 
§§17.119a  through  17.119c  of  this 
chapter. 

(Authority:  38  U.S.C.  1902) 


PART  17— MEDICAL 

4.  Section  17.115d  is  revised  to  read  as 
follows: 

§  17.1 15d    Devices  to  assist  in  overcoming 
ttte  tiandicap  of  deafness. 

Devices  for  assisting  in  overcoming 
the  handicap  of  deafness  (including 
telecaptioning  television  decoders)  may 
be  furnished  to  any  veteran  who  is 
profoundly  deaf  (rated  80%  or  more 
disabled  for  hearing  impairment  by  the 
Veterans  Administration)  and  is  entitled 
to  compensation  on  account  of  such 
hearing  impairment. 
(Aulhoriry:  38  U.S.C.  1902) 

5.  Section  17.119a  is  redesignated  as 
§  17.119d  and  new  §§  17.119a.  17.119b 
and  17.119c  are  added  to  read  as  follows 
(§  17.119d  is  republished  for  the 
convenience  of  the  reader): 

§  1 7. 1 1 9a    Eligibility  for  automobile 
adaptive  equipment 

Automobile  adaptive  equipment  may 
be  authorized  if  the  Chief  Medical 
Director  or  designee  determines  that 
such  equipment  is  deemed  necessary  to 
insure  that  the  eligible  person  will  be 
able  to  operate  the  automobile  or  other 
conveyance  in  a  manner  consistent  with 
such  person's  safety  and  so  as  to  satisfy 
the  applicable  standards  of  licensure 
established  by  the  State  of  such  person's 
residency  or  other  proper  licensing 
authority. 

(a)  Persons  eligible  for  adaptive 
equipment  are: 

(1)  Veterans  who  are  entitled  to 
receive  compensation  for  the  loss  or 
permanent  loss  of  use  of  one  or  both 
feet;  or  the  loss  or  permanent  loss  of  use 
of  one  or  both  hands;  or  ankylosis  of  one 
or  both  knees,  or  one  of  both  hips  if  the 
disability  is  the  result  of  injury  incurred 
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or  disease  contracted  in  or  aggravated 
by  active  military,  naval  or  air  service. 

(2)  Members  of  the  Anned  Forces 
serving  on  active  duty  who  are  suffering 
from  any  disability  described  in 
paragraph  (a)(1)  of  this  section  incurred 
or  contracted  during  or  aggravated  by 
active  mihtary  service  are  eligible  to 
receive  automobile  adaptive  equipment. 

(b)  Payment  or  reimbursement  of 
reasonable  costs  for  the  repair, 
replacement,  or  reinstallation  of 
adaptive  equipment  deemed  necessary 
for  the  operation  of  the  automobile  may 
be  authorized  by  the  Chief  Medical 
Director  or  designee. 

(Authority:  38  U.S.C.  1902) 

§  1 7. 1 1 9b    Definition-adaptive  equipment. 

The  term,  adaptive  equipment,  means 
equipment  which  must  be  part  of  or 
added  to  a  conveyance  manufactured 
for  sale  to  the  general  public  to  make  it 
safe  for  use  by  the  claimant,  and  enable 
that  person  to  meet  the  applicable 
standards  of  licensure.  Adaptive 
equipment  includes  any  term  specified 
by  the  Chief  Medical  Director  or 
designee  as  ordinarily  necessary  for  any 
of  the  classes  of  losses  or  combination 
of  such  losses  specified  in  §  17.119a  of 
this  part,  or  as  deemed  necessary  in  an 
individual  case.  Adaptive  equipment 
includes,  but  is  not  limited  to.  a  basic 
automatic  transmission,  power  steering, 
power  brakes,  power  window  lifts, 
power  seats,  air-conditioning  equipment 
when  necessary  for  the  health  and 
safety  of  the  veteran,  and  special 
equipment  necessary  to  assist  the 
eligible  person  into  or  out  of  the 
automobile  or  other  conveyance, 
regardless  of  whether  the  automobile  or 
other  conveyance  is  to  be  operated  by 
the  eligible  person  or  is  to  be  operated 
for  such  person  by  another  person;  and 
any  modification  of  the  interior  space  of 
the  automobile  or  other  conveyance  if 
needed  because  of  the  physical 
condition  of  such  person  in  order  for 
such  person  to  enter  or  operate  the 
vehicle. 

(Authority:  38  U.S.C.  1901, 1902) 

§  1 7. 1 1 9c    Limitation*  on  assistance. 

(a)  An  eligible  person  shall  not  be 
entitled  to  adaptive  equipment  for  more 
than  two  automobiles  or  other 
conveyances  at  any  one  time  or  during 
any  four-year  period  except  when  due  to 
circumstances  beyond  control  of  such 
person,  one  of  the  automobiles  or 
conveyances  for  which  adaptive 
equipment  was  provided  during  the 
applicable  four-year  period  is  no  longer 
available  for  the  use  of  such  person. 

(1)  Circumstances  beyond  the  control 
of  the  eligible  person  are  those  where 


the  vehicle  was  lost  due  to  fire,  theft, 
accident,  court  action,  or  when  repairs 
are  so  costly  as  to  be  prohibitive  or  a 
different  vehicle  is  required  due  to  a 
change  in  the  eligible  person's  physical 
condition. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  an  eligible  person  shall  be 
deemed  to  have  access  to  and  use  of  an 
automobile  or  other  conveyance  for 
which  the  Veterans  Administration  has 
provided  adaptive  equipment  if  that 
person  has  sold,  given  or  transferred  the 
vehicle  to  a  spouse,  family  member  or 
other  person  residing  in  the  same 
household  as  the  eligible  person,  or  to  a 
business  owned  by  such  person. 

(Authority:  38  U.S.C.  1903) 

(b)  Eligible  persons  may  be 
reimbursed  for  the  actual  cost  of 
adaptive  equipment  subject  to  a  dollar 
amount  for  specific  items  established 
from  time  to  time  by  the  Chief  Medical 
Director. 

(Authority:  38  U.S.C.  1902) 

(c)  Reimbursement  for  a  repair  to  an 
item  of  adaptive  equipment  is  limited  to 
the  current  vehicles  of  record  and  only 
to  the  basic  components  authorized  as 
automobile  adaptive  equipment. 
Reimbursable  amounts  for  repairs  are 
limited  to  the  cost  of  parts  and  labor 
based  on  the  amounts  published  in 
generally  acceptable  commercial 
estimating  guides  for  domestic 
automobiles. 

(Authority:  38  U.S.C.  1902) 

§  17.1 19d    Obtaining  vehicles  for  special 
driver  training  courses. 

The  Administrator  may  obtain  by 
purchase,  lease,  gift  or  otherwise,  any 
automobile,  motor  vehicle,  or  other 
conveyance  deemed  necessary  to 
conduct  special  driver  training  courses 
at  Veterans  Administration  health  care 
facilities.  The  Administrator  may  sell, 
assign,  transfer  or  convey  any  such 
automobile,  vehicle  or  conveyance  to 
which  the  Veterans  Administration 
holds  title  for  such  price  or  under  such 
terms  deemed  appropriate  by  the 
Administrator.  Any  proceeds  received 
from  such  disposition  shall  be  credited 
to  the  applicable  Veterans 
Administration  appropriation. 

(Authority:  38  U.S.C.  1903(e)(3)) 

[FR  Doc.  88-26696  Filed  11-17-88:  8:45  am) 

BILUNG  CODE  MIO-OI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52    v. 

[FRL-3461-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking. 

summary:  The  USEPA  announces 
actions  on  revisions  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  ozone. 
The  actions  are:  (1)  To  approve 
Indiana's  Transportation  Control  Plan 
(TCP)  for  Lake  and  Porter  CounHes, 
because  it  will  result  in  progress 
towards  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone,  (2)  to  disapprove  the  ozone 
attainment  demonstration  for  Lake  and 
Porter  Counties,  (3)  to  disapprove 
Indiana's  overall  ozone  plan  for  these 
counties,  and  (4)  to  impose  in  Lake  and 
Porter  Counties  a  construction  ban  on 
new  or  modified  major  sources  of 
volatile  organic  compounds  (VOCs).  as 
required  by  section  110{a)(2)(I)  of  the 
Clean  Air  Act  (Act).  (VOCs  are 
precursors  to  the  formation  of  ozone.) 

USEPA's  actions  are  based  upon 
revisions  to  the  Indiana  SIP  which  were 
submitted  by  the  State  to  satisfy  the 
requirements  of  Part  D  of  the  Act. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  December  19, 1988. 
ADDRESSES:  Copies  of  the  SIP  revisions, 
public  comments  on  the  notices  of 
proposed  rulemaking,  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Rober  B.  Miller,  at  353-0396, 
before  visiting  the  Region  V  Office. 
U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604. 
Office  of  Air  Management,  Indiana 
Department  of  Environmental 
Management,  105  South  Meridian 
Street,  P.O.  Box  6015.  Indianapolis. 
Indiana  46206-6015. 
A  copy  of  today's  revisions  to  the 
Indiana  SIP  is  available  for  inspection 
at:  U.S.  Environmental  Protection 
Agency,  Public  Information  Reference 
Unit,  401  M  Street,  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller,  Air  and  Radiation  Branch 
(5AR-26),  Environmental  Protection 
Agency.  Region  V.  Chicago,  Illinois 
60604.  f3121  3.S.T-n.19fi. 


SUPPLEMENTARY  INFORMATION:  The  Act. 
as  amended  in  1977.  required  States  to 
submit  ozone  SIPs  for  nonattainment 
areas  by  January  1, 1979  (1979  SIP), 
which  demonstrated  attainment  of  the 
ozone  NAAQS  by  no  later  than 
December  31. 1982.  IProvisions  for 
attainment  date  extensions  to  December 
31, 1987,  were  available  for  ozone  if 
States  could  demonstrate  that,  despite 
the  implementation  of  all  reasonably 
available  control  measures  (RACM),  the 
1982  attainment  deadline  could  not  be 
met.  States  failing  to  demonstrate 
attainment  by  December  31. 1982.  were 
required  to  submit  revised  SIP?  by  July 
1, 1982  (1982  SIP). 

Lake  and  Porter  Counties  were 
designated  nonattainment  for  ozone  on 
March  3. 1978  (43  FR  8962),  and.  thus. 
Indiana  was  required  to  submit  a  Part  D 
ozone  plan  for  the  area.  The  State  of 
Indiana  submitted  its  1979  ozone  (and 
carbon  monoxide  (CO))  plan  on  June  26, 
1979,  and  provided  supplemental 
submittals  on:  May  19, 1980;  September 
24, 1980;  October  9, 1980;  and  October 
15, 1980.  The  June  26, 1979,  SIP  submittal 
requested  that  UEPA  extend  the  ozone 
attainment  deadline  to  1987  for  Lake 
and  Porter  Counties,  the  Indiana  portion 
of  the  Chicago-Gary-Hammond  urban 
ozone  demonstration  area,'  and 
committed  to  submit  a  supplemetal  1982 
ozone  plan  for  this  area. 

The  USEPA  approved  or  conditionally 
approved  portions  of  Indiana's  1979  plan 
in  four  rulemakings:  January  2, 1981  (46 
FR  36);  February  11. 1982  (47  FR  6274); 
October  22. 1982  (47  FR  47552);  and 
January  18, 1983  (48  FR  2124).  On 
February  11. 1982  (47  FR  6274),  USEPA 
approved  Indiana's  request  to  extend 
tlie  ozone  attainment  deadline  for  Lake 
and  Porter  Counties  to  December  31. 
1987. 

On  September  2, 1982,  Indiana 
submitted  a  draft  version  of  its  1982 
supplemental  Part  D  ozone  plan. 
Subsequent  versions  and  partial 
modifications  were  submitted  on: 
December  2, 1983;  February  8, 1985;  July 
3, 1985;  and  December  13. 1965. 

The  USEPA  proposed  rulemaking  on 
the  draft  version  of  the  1982 
supplemental  Part  D  ozone  plan  on 
February  3,  1983  (48  FR  5106),  following 
a  comment  letter  sent  to  the  State  on 
November  10, 1982.  The  USEPA 
proposed  additional,  related  rulemaking 


on:  August  3, 1983  (48  FR  35316); 
October  9, 1984  (49  FR  39574);  January 
21, 1986  (51  FR  2732);  and  April  7, 1986 
(51  FR  11576). 

On  January  26. 1987,  USEPA  proposed 
to:  (1)  Disapprove  Indiana's  TCP,  unless 
the  State  provided  additional  supporting 
information;  (2)  defer  action  on  the 
vehicle  inspection  and  maintenance  (1/ 
M)  portion  of  the  Indiana  pjan;  and  (3) 
approve  Indiana's  ozone  attainment 
demonstration  for  Lake  and  Porter 
Counties.  This  proposed  approval  of  the 
attainment  demonstration  was  based  on 
(1)  Indiana's  adoption  of  Illinois' 
analysis  of  Volatile  Organic  Compound 
(VOC)  emission  reduction  requirements 
necessary  in  the  Chicago  area;  *  and  (2) 
Indiana's  commitment  to  adopt 
sufficient  VOC  emission  control 
measures  in  Indiana  to  achieve  the 
percentage  emission  reduction 
requirement.  The  USEPA  proposed  to 
disapprove  Indiana's  ozone  attainment 
demonstration  if  the  State  failed  to 
adopt  the  necessary  VOC  emission 
control  measures  prior  to  USEPA's  final 
rulemaking. 

Following  the  January'  26, 1987. 
proposed  rulemaking.  USEPA  continued 
to  review  the  Indiana  ozone  plan.  These 
reviews  were  consolidated  and 
summarized  in  a  Technical  Support 
Document  (TSD).  dated  April  15, 1987. 
This  TSD  evaluated  the  status  of  the 
State's  adoption  and  implementation  of 
its  stationary  source  Reasonably 
Available  Control  Technology  (RACT) 
regulations  for  control  of  VOC  emissions 
and  reviewed  the  implications  of  the 
most  recent  3  years  (1984-1986)  of  ozone 
air  quality  data.  USEPA  concluded  that 
full  RACT  regulation  adoption  and 
implementation  were  unlikely  to  occur 
by  December  31, 1987,  in  Indiana  (and 
Illinois)  and  that,  based  on  air  quality 
and  VOC  emissions  estimates,  the  ozone 
NAAQS  was  unlikely  to  be  attained  by 
December  31, 1987,  in  the  Chicago-Gary- 
Hammond  area  or  downwind  in 
Southeastern  Wisconsin. 

USEPA  received  additional 
Transportation  Control  Measure  (TCM) 
materials  on  May  14, 1986.  June  10, 1986, 
March  30, 1987  and  April  6. 1987.  In 
accordance  with  the  January  26, 1987 
proposal,  these  documents  were  to 
provide:  (a)  Sufficient  documentation  to 
support  the  basis  for  choosing  to 
implement  certain  TCMs  for  the 


•  The  Chicago-CHry-Hummond  url)un  1982  ozone 
domonslralion  area  (also  sometimes  referred  to 
hereinafter  as  the  greater  Chicago  area  or  the 
Chicago  area)  consists  of  L.al(e  and  Porter  Counties 
in  Indiana  and  Cook.  DuPage.  Kane.  Lake. 
McHenry.  and  Will  Counties  in  Illinois.  Highest 
ozone  levels  resulting  from  emissions  from  this  area 
were  found  in  Racine  and  Kenosha  Counties. 
Wisconsin,  and  Lake  County,  Illinois. 


•  VOCs  pholochemically  react  with  other 
substances  in  the  air  to  form  ozone.  The  Illinois 
Environmental  Protection  Agency  dctermmed 
through  ozone  modeling  that  a  VOC  emission 
reduction  of  46  percent  from  a  1979  baseline 
emissions  level  in  the  Chicago-Gary-Hammond 
urban  demonstration  area  was  required  by  1987  to 
attain  the  ozone  NAAQS  in  the  demonstration  area 
and  its  downwind  environs. 


purposes  of  VOC  emission  reductions  in 
Lake  and  Porter  Counties,  pursuant  to 
section  108(f)  of  the  Act  (b)  a 
commitment  to  provide  a  yearly 
assessment  of  implemented  TCMs  in 
these  two  counties,  including  technical 
analysis  of  emission  reductions  resulting 
from  the  implementation  of  each 
measure  or  group  of  measures;  (c) 
discussion  of  how  the  basic 
transportation  needs  of  these  counties 
were  being  met.  including  funding 
provisions  and  commitment  for  such 
needs;  (d)  sufficient  documentation  to 
support  emission  reduction  benefits  for 
the  TCMs  included  in  the  State's  1982 
TCP  for  Lake  and  Porter  Counties  (these 
TCMs  include  speed  limit  review, 
placing  traffic  signals  on  flash  at  certain 
lightly  traveled  intersections,  removing 
unnecessary  stop  signs,  carpooling.  and 
vanpooling);  and  (e)  a  list  of  planned 
transportation  measures  and  projects 
that  might  adversely  affect  air  quality 
and  that  would  be  delayed  if  expected 
emission  reductions  or  air  quality 
improvements  do  not  occur.  In  a  TSD 
dated  May  13. 1987.  USEPA  reviewed 
the  information  submitted  by  the  State. 
USEPA  concluded  at  that  time  that  the 
State  had  provided  all  requested 
information  and  documentation 
concerning  its  TCP. 

Based  on  its  continuing  review  of  the 
status  of  Indiana's  adoption  of  VOC 
control  measures  and  of  the  more  recent 
ozone  air  quality  data  for  the  years 
1984-1986.  USEPA  changed  its  position 
on  the  approvability  of  Indiana's  overall 
ozone  plan.  On  July  14. 1987  (52  FR 
26439).  USEPA  proposed  to:  (1)  Approve 
Indiana's  TCP  because  the  State  had 
resolved  the  deficiencies  noted  in  the 
January  26. 1987,  proposed  rulemaking: 

(2)  approve  the  I/M  portions  of  the 
Indiana  plan,  except  for  the  I/M 
portions  dealing  with  the  funding  of  the 
enforcement  elements  of  the  program; 

(3)  disapprove  Indiana's  ozone 
attainment  demonstration  for  Lake  and 
Porter  Counties;  and  (4)  find  that 
Indiana's  Lake  and  Porter  Counties 
ozone  plan  as  a  who)e  did  not 
adequately  demonstrate  attainment  of 
the  ozone  NAAQS  by  the  end  of  1987  or 
a  fixed  near  term  date,  and,  therefore, 
did  not  meet  the  requirements  of  Part  D 
of  the  Act.'  Based  on  a  lack  of  an 
acceptable  ozone  attainment 
demonstration.  USEPA  proposed  to 
implement  a  construction  ban  on  new 
and  modified  major  VOC  sources  in 


'  USEPA  discussed  the  legal  rationale  for  its 
disapproval  of  the  Indiana  ozone  plan  for  Lake  and 
IH)rter  Counties  in  its  General  Preamble  to  the 
various  SIP  proposals  issued  on  July  14. 1987.  Sec  52 
FR  at  26404-26410 
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Lake  and  Porter  Counties  under  section 
110(a)(2)(I)  of  the  Act.  (USEPA  also 
proposed  to  disapprove  Indiana's  plan 
for  Floyd  and  Clark  Counties  and 
impose  the  construction  ban  there. 
USEPA  will  take  further  rulemaking 
action  on  Floyd  and  Clark  Counties  in  a 
future  notice.) 

A  number  of  comments  were  received 
by  the  USEPA  regarding  its  July  14, 1987, 
proposed  rulemaking.  It  is  the  purpose  of 
this  final  rulemaking  to  respond  to  the 
public  comments,  to  present  information 
on  relevant  Indiana  submittals 
subsequent  to  the  July  14, 1987,  proposal, 
and  to  announce  USEPA's  final 
rulemaking  action.  (USEPA  will 
repropose  rulemaking  on  the  I/M  portion 
of  Indiana's  plan  in  a  future  Federal 
Register  notice.) 

Since  the  proposed  revised 
rulemaking  on  July  14, 1987  (52  FR 
26439),  USEPA  has  conducted  reviews  of 
Indiana's  subsequent  submittals  which 
relate  to  the  Indiana  ozone  plan  for  Lake 
and  Porter  Counties,  Indiana.  These 
reviews  were  consolidated  and 
summarized  in  USEPA  TSDs  dated 
December  7. 1987,  July  5, 1988,  and 
September,  1988.  The  December  7, 1987. 
TSD  reviewed  public  comments  and 
suggested  revisions  to  the  rulemaking 
action,  as  appropriate,  in  response  to  the 
public  comments.  The  July  5, 1988.  TSD 
reviewed  peak  ozone  concentrations  for 
1985  through  1987  for  worst-case 
monitoring  sites  in  the  Chicago  area  and 
its  downwind  environs.  USEPA 
concluded  in  the  July  5. 1988.  TSD  and  in 
a  further  addendum  of  September  1988. 
that,  based  on  the  magnitude  and 
number  of  monitored  exceedances  of  the 
ozone  standard  in  Southeastern 
Wisconsin,  violations  of  the  ozone 
standard  in  the  Chicago  area  would 
continue  well  beyond  the  1987 
attainment  deadline,  even  if  all  of  the 
stationary  source  RACT  and  I/M 
measures,  that  Illinois  and  Indiana  were 
to  adopt  as  a  part  of  their  plans,  were 
fully  adopted  and  implemented  in  the 
near  term. 

Comments  on  the  Proposed  Rulemaking 

The  following  summarizes  and 
responds  to  all  public  comments 
received  in  response  to  the  July  14, 1987, 
proposed  rulemaking  on  Indiana's  Lake 
and  Porter  Counties  ozone  plan. 
Comments  relating  to  the  Indiana 
vehicle  I/M  program  and  Clark  and 
Floyd  Counties  will  be  addressed  in 
separate  rulemaking  actions. 

Comment:  As  part  of  its  basis  for  a 
SIP  disapproval.  USEPA  cites  violations 
of  the  ozone  NAAQS  in  Southeastern 
Wisconsin,  with  violations  believed  to 
be  due  to  emissions  from  the  Chicago- 
Northwest  Indiana  area.  USEPA 


proposed  a  major  source  construction 
ban  in  Northwest  Indiana.  The  proposed 
construction  ban  in  Northwest  Indiana 
is  expected  to  have  little  impact  on 
ozone  concentrations  in  Southeastern 
Wisconsin,  because  Chicago  is  currently 
under  a  construction  ban,  which  has  had 
little  effect  upon  air  quality  in 
Northwest  Indiana. 

Response:  As  the  commenter  notes, 
there  currently  exists  a  construction  ban 
on  new  and  modified  major  sources  of 
VOCs  and  CO  which  are  located  in  the 
Illinois  portions  of  the  greater  Chicago 
area  designated  nonattainment  for  these 
pollutants.*  It  is  impossible  to  determine 
precisely  the  impact  this  construction 
ban  has  had  on  air  quality  conditions  in 
the  Chicago  area. 

Moreover,  USEPA  believes  that, 
regardless  of  impact  it  must  impose  a 
construction  ban  on  new  and  modified 
major  sources  of  VOCs  in  Lake  and 
Porter  Counties,  because  it  is 
disapproving  the  Indiana  ozone  plan  for 
this  area.  Section  110(a)(2){I)  of  the  Act 
requires  that  each  SIP  prohibit  the 
construction  or  modification  of  major 
sources  of  pollution  in  any 
nonattainment  area  whose  SIP  does  not 
meet  the  requirements  of  Part  D  to  Title 
I  of  the  Act,  sections  171-177.  On  July  2, 
1979  (44  FR  39471).  USEPA  published  a 
regulation  that  inserted  the  section 
110(a){2)(I)  construction  ban  into  SIPs 
that  lacked  them  and  clarified  the  scope 
of  bans  in  SIPs  that  had  them. 

Under  section  172  of  the  Act, 
Indiana's  ozone  SIP  for  Lake  and  Porter 
Counties  was  required  to  provide  for 
attainment  of  the  ozone  NAAQS  by 
December  31. 1987.  Since  USEPA  has 
today  decided  that  Indiana's  plan  did 
not  provide  for  attainment  by  the 
statutory  deadline  or  any  fixed  near- 
term  date  beyond  the  deadline,  the  plan 
does  not  meet  the  requirements  of  Part 
D.  The  section  110(a)(2)(I)  construction 
ban  on  new  or  modified  sources  of 
VOCs  located  in  Lake  and  Porter 
Counties  therefore  must  be  imposed. 

Comment:  The  USEPA  is  warranted  in 
disapproving  the  Indiana  plan  due  to  the 
State's  administrative  failure  to  adopt 
regulations  covering  coke  oven  by- 
product recovery  emissions  control.  The 
USEPA,  however,  is  not  warranted  in 
imposing  third-party  source  construction 
bans  as  the  solution  to  an  administrative 
problem. 


♦  Prior  to  today.  EPA's  imposition  of  the  section 
110|a)|2)(l)  construction  ban  was  due  solely  to  the 
lack  of  an  approved  Illinois  Pari  D  new  source 
review  program.  EPA's  disapproval  today  of  the 
Illinois  SIP  for  ozone  in  the  Chicago  area  now 
serves  as  an  additional  basis  for  the  construction 
ban  or  new  and  modified  sources  of  VOCs, 
however. 


Response:  See  the  response  to  the 
previous  comment. 

Comment:  A  commenter  questioned 
the  consistency  of  USEPA's  actions.  On 
January  26. 1987  (52  FR  2728).  USEPA 
proposed  to  approve  Indiana's  ozone 
attainment  demonstrations  for  Clark. 
Floyd.  Lake,  and  Porter  Counties,  based 
on  the  State's  commitments  to  adopt 
sufficient  VOC  control  measures  to 
achieve  the  ozone  NAAQS  by  the  end  of 
1987.  On  March  13. 1987,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  its  non- 
CTG  RACT  rules  for  marine  vessel 
surface  coating  and  wood  furniture/ 
cabinet  coating  to  the  USEPA  for 
parallel  processing.  The  rule  had  been 
preliminarily  adopted  by  the  Indiana  Air 
Pollution  Control  Board  (lAPCB).  The 
State  is  progressing  toward  fulfilling  its 
commitments  to  develop  acceptable 
VOC  control  rules  under  its  1982  SIP 
revision. 

USEPA's  July  14, 1987,  proposed 
rulemaking  appears  to  prejudge 
Indiana's  ability  to  meet  the  State  s 
commitments  by  the  end  of  1987  or  a 
fixed  near  term  date.  The  commenter 
believes  USEPA's  July  14, 1987. 
proposed  action  is  premature  and 
inconsistent  with  previous  proposals, 
especially  given  the  State's  recent 
progress. 

Response:  USEPA  acknowledges  that 
it  proposed  to  approve  Indiana's  ozone 
attainment  demonstrations  for  Lake  and 
Porter  Counties  on  January  26. 1987  (52 
re  2728).  and  then  on  July  14, 1987  (52 
FR  26442).  proposed  to  disapprove  these 
demonstrations.  This  reversal  in 
positions  was  due  to  the  availability  of 
new  ozone  air  quality  data  for  the 
Chicago  area  that  persuaded  USEPA 
that,  even  when  VOC  control  measures 
adopted  prior  to  July  1987  were 
considered.  VOC  emissions  in  Indiana 
would  not  be  reduced  enough  »o  provide 
for  attainment  of  the  ozone  NAAQS  by 
December  31, 1987,  or  any  near-term 
date  thereafer.  The  July  14. 1987. 
proposed  rulemaking  (and  today's  finul 
disapproval  of  the  ozone  attainment 
demonstrations  for  Lake  and  Porter 
Counties)  does  not  in  any  way  prejudge 
Indiana's  ability  to  ultimately  adopt 
rules  that  will  provide  for  attainment 
and  maintenance  of  the  ozone  NAAQS. 

It  is  true  that  during  the  past  15 
months  Indiana  has  continued  to  submit 
stationary  source  RACT  rules  to  USEPA 
that  will,  when  implemented,  result  in 
further  VOC  emissions  reductions. 
However,  the  1985  through  1987  ozone 
air  quality  data  confirm  that  attainment 
by  a  near-term  date  and  maintenance 
will  not  occur  with  only  the  measures 
that  Indiana  and  Illinois  have  previously 


committed  to  adopt  and  implement  in 
the  near  term.  Based  on  this,  on  May  26. 
1968.  USEPA  issued  a  notice  of  SIP 
deficiency  under  section  110(a)(2)(H)  of 
the  Act  to  Indiana  for  ozone  for  Lake 
and  Porter  Counties. 

Comment:  The  IDEM  commented  that 
it  would  maintain  an  expeditious  track 
for  final  resolution  of  deficient  elements 
in  its  ozone  plan.  IDEM  presented  the 
following  schedule  for  rule  development 
and  promulgation: 

Limitation  of  Benzene  Emissions  from 
Coke  Oven  By-Product  Recovery  Plants: 
This  rule  was  preliminarily  adopted  by 
the  lAPCB  on  July  1, 1987,  and  submitted 
to  the  USEPA  for  parallel  processing  on 
July  17. 1987.  IDEM  reviewed  public 
comments  from  a  hearing  held  on 
August  26, 1987.  The  provisions  of  the 
rule  were  to  be  presented  for  final 
lAPCB  adoption  on  November  4, 1987. 
Following  final  lAPCB  adoption  on 
November  4, 1987,  the  rule  was  to  be 
sent  to  the  USEPA  as  a  SIP  revision. 

Indiana  postponed  rule  development 
for  coke  oven  by-product  recovery 
plants,  in  anticipation  of  Federal 
adoption  and  promulgation  of  a  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  rule  for  this  source 
category.  This  promulgation  is  behind 
schedule.  Even  though  USEPA's  delay  is 
not  cause  for  Indiana's  inaction,  any 
State  attempt  to  develop  a  parallel  set  of 
rules  for  these  plants  would  no  doubt  be 
frustrated  by  the  potential  for 
inconsistency  with  any  eventual  Federal 
rule  and  by  the  complexity  of  these 
plants.  Nevertheless,  Indiana  did  adopt 
and  will  initiate  implementation  of  a 
coke  oven  by-product  recovery  plant 
rule.  Although  it  was  not  possible  to 
implement  the  controls  required  by  the 
rule  before  December  31, 1987,  the  State 
believes  it  is  requiring  emission 
reductions  as  expeditiously  as 
practicable. 

Response:  As  IDEM  noted,  any  delay 
in  promulgation  of  a  federal  NESHAP 
for  coke  oven  by-product  recovery 
plants  did  not  excuse  Indiana  from 
placing  emission  controls  on  these 
sources  of  VOCs  (or  other  sources  of 
VOCs  with  equivalent  reductions)  by 
December  31. 1987.  Indiana  submitted  its 
coke  oven  by-product  recovery  plant 
rule  to  USEPA  on  April  11, 1988.  (This 
rule  will  be  the  subject  of  future 
rulemaking  by  USEPA.)  Even  if  the  rule 
is  fully  approved,  however,  recent  ozone 
air  quality  data  demonstrate  that  the 
resulting  decrease  in  VOC  emissions 
from  these  sources  will  not  lower 
Indiana  VOC  emissions  sufficiently  to 
provide  for  attainment  and  maintenance 
of  the  ozone  standard  in  the  greater 
Chicago  area  in  the  near-term  future. 


Comment:  A  final  disapproval  of 
Indiana's  1982  ozone  plan  seems  to  be 
inconsistent  with  the  likely  contents  of 
USEPA's  post-1987  ozone  policy,  which 
will  recognize  good  faith  efforts. 

Response:  USEPA  has  not  yet 
published  its  final  policy  on  treatment  of 
areas  that  did  not  attain  the  ozone 
NAAQS  by  December  31, 1987.  the 
statutory  deadline.  USEPA  is  currently 
reviewing  public  comments  on  its 
proposed  po8t-1987  ozone  policy,  which 
was  published  on  November  24. 1987  (52 
FR  45044).  It  is  therefore  impossible  to 
judge  the  contents  of  the  final  policy. 

Contrary  to  the  commenter's 
suggestion,  however,  USEPA's 
disapproval  of  the  attainment 
demonstration  (and,  therefore,  the  plan) 
for  Lake  and  Porter  Counties  is  fully 
consistent  with  the  proposed  policy. 
USEPA  stated  in  the  proposed  policy 
that  it  "believes  that  the  Act  permits 
USEPA  to  grant  full  approval  to  a  plan 
*  *  *  only  if  it  includes  a  persuasive 
demonstration  that  the  affected  area 
will  attain  the  relevant  standard  by  a 
fixed  date  in  the  near  term."  See  52  FR 
45049.  col.  3.  The  Indiana  ozone  plan 
failed  to  provide  for  attainment  of  the 
NAAQS  in  the  Chicago  area  by 
December  31, 1987,  nor  does  it  contain  a 
persuasive  demonstration  that  the  area 
will  attain  the  standard  in  the  near-term, 
with  maintenance  thereafter.  Thus. 
USEPA's  action  to  disapprove  the 
Indiana  ozone  plan  is  not  inconsistent 
with  the  proposed  post-1987  ozone 
policy. 

Comment:  A  commenter  noted  that, 
through  the  promulgation  process  for  the 
proposed  National  Emission  Standard 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  coke  oven  by-product  recovery 
plants,  Indiana  has  abdicated  most  of  its 
responsibility  for  the  Lake  and  Porter 
Counties'  ozone  SIP  to  the  Federal 
Government.  Such  an  action  does  not 
constitute  reasonable  and  satisfactory 
progress.  Therefore,  it  recommended 
that  USEPA  take  all  available  steps  to 
obtain  the  required  VOC  reductions. 

Response:  USEPA  agrees  that 
Indiana's  delay  in  adopting  emissions 
controls  for  VOC  emissions  from  coke 
oven  by-product  recovery  plants  has 
impeded  progress  in  reducing  VOC 
emissions  in  the  State.  Indiana  did, 
however,  adopt  a  coke  oven  by-product 
recovery  rule  on  February  3. 1988.  and 
submitted  the  rule  to  USEPA  for  its 
approval  on  April  11, 1988.  USEPA 
currently  is  reviewing  the  rule,  and  will 
decide  upon  its  adequacy  in  a  separate 
rulemaking  in  the  future. 

Comments:  A  commenter  requested 
that  its  comments  submitted  in  response 
to  USEPA's  January  26, 1987.  proposed 


rulemaking  on  the  Indiana  SIP.  be 
incorporated  with  comments  on  the  July 
14. 1987.  proposed  rulemaking.  These 
incorporated  comments  are  summarized 
as  follows: 

a.  Based  on  Indiana's  failure  to 
achieve  a  sufficient  VOC  emission 
reduction  to  attain  the  ozone  NAAQS  by 
December  31. 1987.  it  is  recommended 
that  USEPA  disapprove  the  Lake  and 
Porter  Counties'  ozone  plan. 

b.  If  the  Indiana  plan  is  disapproved, 
USEPA  should  impose  sanctions  against 
Lake  and  Porter  Counties. 

c.  USEPA.  under  section  110(c)  of  the 
Act,  should  promulgate  an  approvable 
ozone  control  plan  for  Lake  and  Porter 
Counties. 

d.  Tardiness  on  the  part  of  Indiana  to 
develop  an  approvable  plan  for 
Northwestern  Indiana,  as  well  as 
USEPA's  lack  of  diligence  in  assuring 
that  Indiana  complete  its  SIP 
development,  raises  significant  doubts 
about  attainment  of  the  ozone  NAAQS 
by  December  31, 1987. 

e.  The  ozone  demonstration  of 
attainment  for  Lake  and  Porter  Counties 
is  overwhelmingly  based  upon  the 
Federal  promulgation  of  a  NESHAP  for 
coke  oven  by-product  recovery  plants. 
The  95,316  kilograms  of  VOC/day 
emission  reduction  projected  to  occur 
between  1979  and  1987  for  this  source 
category  is  80  percent  of  the  1979 
through  1987  VOC  emission  reduction  in 
Indiana  required  to  attain  the  ozone 
NAAQS  in  Lake  and  Porter  Counties. 
There  is  no  assurance  that  the  NESHAP 
will  be  promulgated  by  USEPA  in  time 
to  assure  attainment  of  the  NAAQS.  In 
addition.  USEPA  anticipates  that  almost 
all  affected  facilities  will  apply  for  a 
waiver  of  up  to  2  years  from  compliance 
requirements.  Northwest  Indiana  will 
realize  little,  if  any,  VOC  reduction  from 
the  Indiana  plan's  predominant  control 
measure  by  the  1987  attainment 
deadline. 

f.  The  Indiana  Air  Pollution  Control 
Board  (lAPCB).  in  an  October  25, 1985, 
letter  to  the  USEPA,  states  that,  should  a 
delay  occur  in  the  USEPA  promulgation 
of  the  coke  oven  by-product  recovery 
plant  NESHAP,  Indiana  would  "commit 
to  evaluate  and  adopt,  as  necessary,  a 
mix  of  control  strategies  to  assure  that 
the  required  (VOC  emission)  reduction 
would  be  achieved."  The  lAPCB  listed 
the  potential  control  strategies  as  State 
regulation  of  coke  oven  by-product 
recovery  plants.  Stage  II  vapor  recovery 
(gasoline  ser\'ice  station  vehicle 
refueling  emissions),  expansion  of  the 
applicability  of  current  VOC  RACT 
rules  to  smaller  sources,  control  of 
consumer  solvent  use.  and  control  of 
architectural  surface  coating  emissions. 
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However,  mid-March  1987  discussions 
between  lAPCB  and  USEPA  indicated 
that  Indiana  had  yet  to  take  any  action 
on  any  of  these  strategies,  despite 
USEPA's  delay  in  promulgating  the 
NESHAP.  The  Slate  had  committed  to 
evaluate  and  adopt  alternate  control 
measures  if  USEPA  did  not  promulgate 
the  NESHAP  by  January  1986.  The 
commenter  questions  the  original  intent 
and  sincerity  of  Indiana's  SIP 
commitments. 

g.  In  an  October  22, 1985,  submittal, 
Indiana  takes  credit  for  emission 
reductions  from  RACT  III  and  RACT  IV 
(major  source  non-CTG  RACT).  The 
commenter  questions  the  legitimacy  of 
this  emission  reduction  credit  because 
the  State  has  yet  to  develop  rules  for 
any  RACT"  III  or  RACT"  IV  sources  in 
Lake  and  Porter  Counties. 

h.  The  October  22, 1985,  submittal  lists 
VOC  emission  credits  from  stationary 
and  area  source  emissions  inventory 
decreases.  The  commenter  believes  this 
claim  runs  counter  to  the  development 
of  a  SIP  that  accommodates  growth.  A 
Reasonable  Further  Progress  (RFP) 
report  must  document  such  emission 
decreases.  No  such  documentation 
exists  at  this  time.  An  RFP  report  is 
required  by  the  Act.  Approval  of  the 
Indiana  plan  without  this  documentation 
is  not  acceptable. 

i.  Full  source  compliance  with  any 
VOC  control  rule  before  December  31, 
1987,  is  a  prerequisite  to  claiming  VOC 
reduction  credits  for  the  ozone  SIP.  The 
VOC  control  commitments  contained  in 
an  October  25, 1985,  Indiana  submittal 
will  not  be  fulfilled  before  the 
attainment  deadline. 

j.  Indiana  decided  to  abdicate  much  of 
its  ozone  SIP  development  responsibility 
for  Lake  and  Porter  Counties  to  the 
Federal  Government  by  allowing  the 
proposed  NESHAP  for  coke  oven  by- 
product recovery  plants  to  become  the 
overwhelmingly  major  VOC  control 
strategy  for  these  two  counties. 
However,  when  this  regulation  failed  to 
materialize  in  a  timely  fashion,  Indiana 
has  not  taken  the  initiative  to  follow 
through  on  the  necessary  commitments 
made  in  an  October  25. 1985,  submittal. 
(This  is  similar  to  point  f.  above.) 

k.  Based  on  available  evidence,  the 
commenter  was  convinced  that  the 
Indiana  plan's  attainment  demonstration 
could  not  be  met  by  the  December  31, 
1987,  deadline  date.  The  commenter 
recommends  that  the  entire  Indiana  1982 
ozone  plan  for  Lake  and  Porter  Counties 
be  proposed  for  disapproval  based  on 
the  State's  failure  to  comply  with 
sections  110  and  172  of  the  Act.  It 
appears  that  Indiana  may  act  to  correct 
its  plan  if  the  USEPA  proposes  to 
disapprove  the  SIP  revision. 


Responses:  a.  As  indicated  in  the  July 
14, 1987,  proposed  rulemaking,  further 
evaluation  of  1984  through  1986  ozone 
concentrations  in  the  Chicago  and 
southeastern  Wisconsin  area  led  the 
USEPA  to  conclude  that  the  ozone 
standard  would  not  be  attained  in  the 
Chicago-Gary-Hammond  ozone 
demonstration  area,  which  includes 
Lake  and  Porter  Counties,  Indiana,  until 
well  after  December  31, 1987.  Peak 
ozone  concentrations  monitored  during 
the  time  period  1985  through  1987  at 
worst  case  sites  in  the  greater  Chicago 
area  showed  that  the  1-hour  ozone 
standard  has  been  violated  in  the  3  most 
recent  years  of  quality-assured  data 
collection.  The  magnitude  of  the 
exceedances,  particularly  those 
monitored  in  the  City  of  Waukegan 
(Lake  County,  Illinois),  Racine  County 
(Wisconsin),  and  Kenosha  County 
(Wisconsin),  are  such  that  USEPA  does 
not  expect  the  ozone  NAAQS  to  be 
attained  in  the  Chicago  area  by  any  date 
in  the  near-term  future.  Thus,  USEPA 
must  disapprove  Indiana's  ozone  plan 
for  Lake  and  Porter  Counties. 

b.  In  its  July  14, 1987,  proposal 
disapproval  of  the  Indiana  plan,  USEPA 
proposed  to  impose  a  construction  ban 
on  new  and  modified  sources  of  VOCs 
in  the  non-attainment  areas,  as  is 
required  by  section  110(a)(2)(I)  of  the 
Act.  Consistent  with  that  proposal, 
USEPA  is  imposing  the  construction  ban 
in  Lake  and  Porter  Counties  with  today's 
notice.  USEPA  believes  that  the 
imposition  of  other  sanctions  (based  on 
the  other  alleged  State  failures  to  which 
the  commenter  refers)  is  not  appropriate 
at  this  time,  but  is  continuing  to  evaluate 
the  necessity  for  these  sanctions. 

c.  USEPA  is  currently  a  defendant  in  a 
lawsuit  brought  by  the  State  of 
Wisconsin,  in  which  Wisconsin  seeks  an 
order  requiring  USEPA  to  promulgate  a 
federal  implementation  plan  (FIP)  under 
section  110(c)  of  the  Act  for  the  Indiana 
and  Illinois  portions  of  the  Chicago 
nonattainment  area.  See  Wisconsin  v. 
Thomas.  Civil  Action  No.  87-C-0395 
(E.D.  WI).  Based  on  USEPA's 
disapproval  of  the  Indiana  ozone  plan 
today  for  failure  to  provide  for 
attainment  of  the  ozone  NAAQS  and  on 
USEPA's  May  26, 1988,  issuance  of  a 
notice  of  SIP  deficiency,  USEPA 
believes  it  now  could  begin  work 
preparatory  to  promulgating  a  FIP  for 
the  Indiana  portion  of  the  Chicago 
nonattainment  area.  In  any  case, 
however,  the  question  of  whether 
USEPA  should  proceed  with  a  FIP  for 
this  area  is  outside  the  scope  of  today's 
rulemaking. 

d.  As  noted  in  the  July  14, 1987, 
proposed  rulemaking,  USEPA  believes 
that  Indiana's  delay  in  adopting  and 


implementing  required  VOC  control 
measures  is  partially  responsible  for  the 
greater  Chicago  area's  failure  to  attain 
the  ozone  NAAQS  by  December  31. 
1987.  This  belief  has  been  substantiated 
by  1985  through  1987  monitoring  data 
cited  in  the  USEPA  TSD  dated  July  5. 
1988. 

e.  USEPA  agrees  that  the  NESHAP  fot 
coke  oven  by-product  recovery  plants 
was  not  promulgated  in  time  to  assist  in 
attainment  of  the  ozone  NAAQS  by 
December  31, 1987.  USEPA  also  agrees 
that  it  is  possible  that  the  coke  oven  by 
product  recovery  plant  facilities  affected 
by  the  NESHAP  or  by  Indiana's  non- 
CTG  RACT  rule  may  apply  for  a 
temporary  waiver  from  compliance  wiih 
either  rule.  However,  rulemaking  on 
USEPA's  NESHAP  is  on  a  substantially 
slower  path  than  Indiana's  rule  and  will 
not  affect  the  Indiana  plan  (nor 
attainment  of  the  ozone  standard)  in  the 
near  future.  Further,  although  no  source 
to  date  has  requested  a  delay  in 
implementing  Indiana's  rule,  the  rule 
does  not  require  final  compliance  wilh 
all  of  its  requirements  until  December 
31, 1990,  and,  thus,  did  not  provide 
needed  emission  reductions  by 
December  31. 1987.  USEPA  will 
rulemake  on  Indiana's  coke  oven  by 
product  recovery  plants  rule  in  future 
notices. 

f.  USEPA  sees  little  to  be  gained  by 
questioning  the  original  intent  of 
Indiana's  SIP  commitments.  USEPA. 
however,  does  agree  with  the 
commenter  that  Indiana  has  failed  tu 
carry  out  many  commitments  made  in 
its  finally  adopted  SIP  revision  dated 
October  25, 1985,  in  a  timely  fashion. 

g.  USEPA  agrees  that  the  emission 
reductions  claimed  for  RACT  III  and 
major  source  non-CTG  RACT  in  the 
Indiana  plan  (which  are  essentially 
those  from  the  coke  oven  by-produci 
recovery  plant  rule)  were  not  fully 
achieved  by  December  31, 1987,  and  still 
have  not  been  achieved  to  date.  This 
failure  is  one  of  the  reasons  why  USEPA 
is  disapproving  Indiana's  demonstration 
of  attainment  today. 

h.  USEPA  disagrees  that  the  lack  of  an 
RFP  report  is  an  adequate  basis  for  the 
disapproval  of  an  ozone  SIP  revision.  A 
SIP  revision  provides  a  plan  and  related 
commitments  for  a  future  attainment  of 
a  NAAQS.  An  RFP  report  is  needed 
after  a  SIP  is  adopted  to  track  the 
progress  towards  attaining  a  NAAQS. 
An  RFP  report  may  point  toward  needed 
mid-course  SIP  revisions.  Indiana  has 
submitted  annual  air  quality  reports. 
Such  air  quality  reports  may  be  a 
component  of  RFP  reports,  which  should 
also  track  emission  changes 


i.  USEPA  disagrees  that  full  source 
compliance  with  a  VOC  control  rule, 
prior  to  December  31, 1987,  is  a 
prerequisite  for  accepting  a  claimed 
emission  reduction  credit.  Delay  in 
compliance  simply  delays  when  credit 
for  an  emission  reduction  can  be  applied 
towards  an  ozone  demonstration  of 
attainment.  Such  a  delay  can  jeopardize 
an  approval  of  a  demonstration  of 
attainment  by  causing  a  delay  in 
NAAQS  attainment  beyond  a  specified 
deadline.  USEPA  agrees  that  many  of 
the  VOC  emission  control  commitments 
made  in  Indiana's  October  25, 1985, 
submittal  were  not  fulfilled  by 
December  31, 1987.  Further,  even  when 
these  reductions  are  obtained,  ozone 
data  from  1985-1987  indicate  that  the 
greater  Chicago  area  will  still  not  attain 
the  ozone  NAAQS  without  further 
reductions.  This  is  one  reason  why 
USEPA  is  disapproving  Indiana's  1982 
ozone  plan  today.  Also,  USEPA  notiHed 
the  Governor  of  Indiana  of  the  SIP's 
inadequacy  by  issuing  a  notice  of  ozone 
SIP  deficiency  under  section  110(a)(2)(H) 
of  the  Act  for  Lake  and  Porter  Counties, 
inter  alia,  on  May  26, 1988. 

j.  USEPA  agrees.  See  responses  f  and 
g,  above. 

k.  USEPA  agrees  that  it  must 
disapprove  the  Indiana  ozone  SIP 
revision  for  failure  to  provide  for  the 
attainment  and  maintenance  of  the 
ozone  NAAQS  by  the  December  31, 
1987,  deadline  or  any  other  fixed  date  in 
the  near-term.  This  is  the  action 
proposed  by  USEPA  on  July  14, 1987. 
and  made  final  today. 

Vehicle  Inspection  and  Maintenance 
(I/M) 

This  portion  of  the  Indiana  plan  will 
be  addressed  in  separate  rulemaking. 

Final  Rulemaking  Action 

In  consideration  of  Indiana's  1982 
ozone  plan  and  the  public  comments 
received  in  response  to  USEPA's  July  14, 
1987,  (52  FR  26439)  proposed  rulemaking. 
USEPA  takes  the  following  final  actions. 

1.  Indiana's  Ozone  Transportation 
Control  Plan  is  approved. 

2.  The  ozone  attainment 
demonstration  for  Lake  and  Porter 
Counties,  Indiana  is  disapproved. 

3.  The  overall  ozone  plan  for  those 
counties  is  disapproved.  (USEPA  is 
retaining,  however,  its  previous 
approval  of  the  various  individual 
measures  in  the  Indiana  ozone  SIP, 
because  they  are  effective  means  to 
limit  VOC  emissions  and,  thus,  minimize 
the  frequency  and  magnitude  of  ozone 
violations  in  the  greater  Chicago  area. 
These  measures  remain  federally 
enforceable.) 


4.  A  construction  ban  on  new  and 
modified  major  sources  of  VOCs  located 
in  Lake  and  Porter  Counties,  Indiana,  is 
hereby  imposed  as  provided  for  by 
section  110(a)(2)(I)  of  the  Act. 

Regulatory  Impact 

Under  Executive  Order  12291  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
comments  from  OMB  to  USEPA,  and 
any  USEPA  response,  are  available  for 
public  inspection  at  the  USEPA  Region 
V  Office  listed  above. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
Circuit  by  January  17, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations,  Incorporation  by  reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Date:  September  30, 1988. 
Lee  M.  Thomas, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52.  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(68)  and  (c)(69)  to 
read  as  follows: 

§52.770    Identiflcation  Of  plan. 

•  *  *  *  • 

(c)  *  *  * 

(68)  On  December  2. 1983.  Indiana 
submitted  its  transportation  control 
plans  as  an  element  in  its  ozone  strategy 
for  Lake  and  Porter  Counties.  Further 
information  was  submitted  on  June  10, 
1986. 

(i)  Incorporation  by  reference.  (A) 
Chapter  7,  Mobile  Source  Strategies  and 
Reductions,  Sections  A.l.a.,  2,  and  3  and 
Exhibits  7-1  and  7-3  of  Indiana's  1982 
ozone  and  carbon  monoxide  plan,  as 
adopted  by  the  Indiana  Air  Pollution 
Control  Board  at  its  November  2, 1983, 
meeting. 


(B)  [Reserved) 

(ii)  Additional  material  (A)  On  June 
10, 1986.  Indiana  submitted  a  May  23. 
1986,  letter  from  the  Northwestern 
Indiana  Regional  Planning  Commission 
discussing  the  Lake  and  Porter  Counties' 
transportation  control  plans  and  their 
implementation. 

(B)  [Reserved] 

(69)  On  December  2. 1983,  Indiana 
submitted  its  ozone  plan  for  Lake  and 
Porter  Counties,  as  adopted  by  the 
Indiana  Air  Pollution  Control  Board  on 
November  2, 1983.  On  March  2, 1984, 
Indiana  submitted  as  its  attainment 
demonstration  for  Lake  and  Porter 
Counties,  Illinois'  attainment 
demonstration  for  the  greater  Chicago 
area.  The  greater  Chicago  attainment 
demonstration,  as  submitted  by  Indiana, 
and  Indiana's  overall  ozone  plan  for 
Lake  and  Porter  Counties  is 
disapproved.  See  SS  52.773(i)  and 
52.777(d).  The  disapproval  does  not 
affect  USEPA's  approval  (or  conditional 
approval]  of  individual  parts  of 
Indiana's  ozone  plan,  and  they  remain 
approved.  See  §  52.770(c)  (20),  (21).  (29). 
(33).  (38).  (39).  (55).  (58).  and  (59). 

3.  Section  52.773  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.773    Approval  status. 

***** 

(i)  The  Administrator  finds  that 
Indiana's  ozone  plan  for  Lake  and  Porter 
Counties,  which  was  required  to  be 
submitted  by  July  1, 1982,  does  not 
satisfy  all  the  requirements  of  Part  D. 
Title  I  of  the  Clean  Air  Act  and.  thus,  is 
disapproved.  See  5§  52.770(c)(69)  and 
52.777(d).  No  major  stationary  source,  or 
major  modification  of  a  stationary 
source,  of  volatile  organic  compounds 
may  be  constructed  in  Lake  and  Porter 
Counties,  unless  the  construction  permit 
application  is  complete  on  or  before 
December  19, 1988.  The  disapproval 
does  not  affect  USEPA's  approval  (or 
conditional  approval)  of  individual  parts 
of  Indiana's  ozone  plan,  and  they  remain 
approved. 

4.  The  introductory  text  of  §  52.777(c) 
is  amended  by  adding  the  date  "1979" 
between  the  word  "The"  and  the 
continuation  of  the  sentence:  "Indiana 
plan  for  Clark  *  *  *". 

5.  Section  52.777  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§52.777    Control  Strategy:  Ptiotochemlcal 
oxidants  (tiydrocariMns). 
***** 

(d)  Part  D— Disapproval.  The  1982 
Indiana  plan  for  Lake  and  Porter  County 
is  disapproved  because  it  does  not 
assure  the  attainment  and  maintenance 
of  the  NAAQS  there.  See 


BEST  COPY  AVAILABLE 


46614        Federal  Register  /  Vol.  53,  No.  223  /  Friday.  November  18.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18.  1988  /  Rules  and  Regulations        46615 


!§  52.770(c)(69)  and  52.773(i).  No  major 
stationary  source,  or  major  modification 
of  a  stationary  source,  of  volatile 
organic  compoimds  may  be  constructed 
in  Lake  and  Porter  Counties,  unless  the 
construction  permit  application  is 
complete  on  or  before  December  19, 
1988.  The  disapproval  does  not  affect 
USEPA's  approval  (or  conditional 
approval)  of  individual  parts  of 
Indiana's  ozone  plan,  and  they  remain 
approved. 
*        •        •        •        • 

[FR  Doc  88-23473  Filed  11-17-88;  8:45  am) 
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40  CFR  Parts  60  and  61 
(FRL-347S-5) 

Delegation  of  Authority  to  the  State  of 
New  iMexico  for  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  delegation  of 
authority. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  delegation 
cf  full  authority  to  the  State  of  New 
Mexico  to  implement  and  enforce 
additional  source  categories  of  the  New 
Source  Performance  Standards  (NSPS) 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NTSHAP) 
i.ncluding  the  subsequent  revisions  and 
amendments  to  the  standards  for  which 
fall  authority  had  been  delegated  to  the 
State  by  the  previous  delegation 
agreement  of  March  15, 1985.  The  last 
coverage  update  of  the  delegation 
agreement  was  approved  on  February  2, 
1988,  and  a  notice  of  it  was  published  in 
the  Federal  Register  (53  FR  3891).  Based 
on  the  State's  request  of  July  15, 1988, 
the  EPA  has  now  granted  full  authority 
to  the  State  for  the  NSPS  and  NESHAP 
through  January  28, 1988,  applicable 
only  in  certain  areas  of  the  State. 

This  delegation  of  authority  does  not 
apply  to  the  sources  located  in 
Bernalillo  County,  New  Mexico,  or  to 
the  sources  located  on  Indian  lands  as 
specified  in  the  delegation  agreement 
and  in  this  notice.  This  delegation  of 
authority  is  not  applicable  to  the 
NESHAP  radionuclide  standards 
specified  under  40  CFR  Part  61. 
EFFECTIVE  DATE:  November  10, 1988. 
addresses:  The  State's  request  and 
delegation  agreement  may  be  requested 
by  writing  to  one  of  the  following 
addresses' 


Chief.  SIP  New  Source  Section  (8T-AN), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  Telephone:  (214)  655-7214. 
Chief,  Air  Quality  Bureau,  New  Mexico 
Environmental  Improvement  Division, 
P.O.  Box  968,  Santa  Fe,  New  Mexico 
87504-0968,  Telephone:  (505)  827-0020. 
All  other  requests,  reports, 
applications  and  such  other 
communications  which  are  required  to 
be  submitted  under  40  CFR  Part  60  and 
40  CFR  Part  61  (including  the 
notifications  required  under  Subpart  A 
of  the  regulations)  for  the  affected 
facilities,  in  areas  outside  of  Indian 
lands  or  Bernalillo  County,  should  be 
sent  directly  to  the  State  of  New  Mexico 
at  the  above  address.  Sources  located 
on  Indian  lands  or  in  Bernalillo  County, 
should  submit  the  information  speciHed 
above  to  the  EPA  Region  6  Office  at  the 
address  given  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  J.  Behnam.  P Jl..  SIP  New  Source 
Section.  Air  Programs  Branch.  United 
States  Environmental  Protection 
Agency.  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
number  (214)  655-7214. 
SUPPLEMENTARY  INFORMATION:  Sections 
111(c)  and  112(d)  of  the  Clean  Air  Act 
allows  the  Administrator  of  the  EPA  to 
delegate  EPA's  authority  to  any  State 
which  can  submit  adequate  regulatory 
procedures  for  implementation  and 
enforcement  of  the  NSPS  and  NESHAP 
programs. 

On  October  19, 1984,  New  Mexico 
requested  full  delegation  of  authority  for 
the  implementation  and  enforcement  of 
NSPS  through  March  14. 1984.  and 
NESHAP  through  December  9, 1983.  The 
State  also  requested  partial  delegation 
of  authority  for  the  technical  and 
administrative  review  of  new  or 
amended  NSPS  and  NESHAP  in  the 
October  19. 1984  letter.  The  delegation 
request  was  granted  to  the  State  subject 
to  the  conditions  and  limitations 
specified  in  the  delegation  agreement 
which  was  approved  on  March  15. 1985. 
The  March  15, 1985,  delegation 
agreement  provided  full  authority  for  the 
State  to  implement  and  enforce  the 
NSPS  and  NESHAP  through  March  14, 
1984,  and  December  9, 1983, 
respectively.  Also,  the  State  received 
partial  authority  for  implementation  of 
NSPS  and  NTSHAP  subparts  effective 
after  the  specified  dates  in  the  State 
regulations  and  for  amendments  of  fully 
delegated  NSPS  and  NESHAP  subparts 
after  the  dates  specified  above.  The 
State's  authority  was  approved  only  for 
the  areas  outside  of  Indian  lands  and 
Bernalillo  County.  The  last  coverage 


update  of  the  delegation  agreement  was 
approved  on  February  2. 1988.  and  a 
notice  of  it  was  published  in  the  Federal 
Register  (53  FR  3891). 

On  July  15. 1988,  the  NMEID  requested 
the  EPA  to  grant  full  authority  for 
additional  source  categories  and 
amendments  to  the  fully  delegated  NSPS 
and  NESHAP  subparts  by  extending  the 
coverage  date  through  January  28. 1988, 
for  the  NSPS  and  NESHAP.  Based  on 
review  of  State's  Air  Quality  Control 
Regulations  (AQCR)  750  (for  NSPS)  and 
751  (for  NESHAP).  the  EPA  delegated 
full  authority  to  the  State  as  requested 
in  the  letter  of  July  15, 1988.  AQCRs  750 
and  751  incorporate  the  Federal  NSPS 
and  NESHAP  by  reference  through  the 
date  specified  above.  The  provisions 
and  conditions  speciHed  in  the  March 
15, 1985.  delegation  agreement  shall 
remain  unchanged  and  effective  except 
the  revision  of  the  appropriate  dates  as 
cited  above.  The  revised  authorized 
dates  have  been  listed  in  Table  1  for 
NSPS  and  Table  2  or  NESHAP.  These 
tables  noting  the  revise  effective  dates 
have  been  approved  by  the  Regional 
Administrator,  and  are  thereby 
incorporated  as  part  of  the  March  15. 
1985,  delegation  agreement.  This 
delegation  of  authority  is  not  applicable 
to  the  N'ESHAP  radionuclide  standards 
specified  under  40  CFR  Part  61. 

Today's  notice  informs  the  public  that 
the  EPA  has  expanded  the  State's  full 
authority  to  implement  and  enforce  the 
NSPS  and  NESHAP  through  January  28. 
1988.  All  reports  required  pursuant  to 
the  Federal  NSPS  and  NESHAP  (40  CFR 
Part  60  and  40  CFR  Part  61)  by  sources 
located  in  the  State  of  New  Mexico,  in 
areas  outside  of  Indian  lands  or 
Bernalillo  County,  should  be  submitted 
directly  to  the  New  Mexico  Health  and 
Environment  Department, 
Environmental  Improvement  Division. 
Air  Quality  Bureau,  P.O.  Box  968,  Santa 
Fe.  New  Mexico,  87504-0968.  Sources 
located  on  Indian  lands  or  in  Bernalillo 
County,  should  apply  to  the  EPA  Region 
6  Office  at  the  address  given  in  this 
notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

This  delegation  is  issued  under  the 
authority  of  sections  111(c)  and  112(d)  of 
the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7411(c)  and  7412(d)). 

List  of  Subjects 

40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Cement 
industry.  Coal,  Copper,  Electric  power 


plants.  Fossil-fuel  fired  steam 
generators,  Glass  and  glass  products. 
Grain.  Iron.  Lead.  Metals,  Motor 
vehicles.  Nitric  acid  plants.  Paper  and 
paper  products  industry.  Petroleum. 
Phosphate.  Fertilizer,  Sewage  disposal. 
Steel.  Sulfuric  acid  plants.  Waste 
treatment  and  disposal.  Zinc. 

40  CFR  Part  61 

Air  pollution  control.  Asbestos, 
Benzene.  Beryllium.  Hazardous 
materials.  Mercury,  Vinyl  chloride. 

Date:  November  10, 1988. 
Robert  E.  Layton  )r.. 

Regional  Administrator. 

(FR  Doc.  88-26730  Filed  11-17-88;  8:45  araj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 

IGen  Docket  No.  85-301;  FCC  88-331] 

Standards  for  Cable  System  Terminal 
Devices 

agency:  Federal  Communications 
Commission  (FCC). 
action:  Final  rule. 

SUMMARY:  The  Commission  revises  its 
recently  adopted  regulations  in  GEN 
Docket  85-301.  concerning  standards  for 
cable  system  terminal  devices.  This 
action  is  taken  in  response  to  petitions 
for  reconsideration  filed  by  the  General 
Instrument  Corporation,  the  National 
Cable  Television  Association.  Oak 
Communications.  Inc.  and  Scientific- 
Atlanta.  Inc.  The  objective  is  to  diminish 
the  economic  impact  that  the  new 
regulations  might  have  had  on  some 
businesses,  and  to  modify  the  technical 
specifications  recently  adopted  for  cable 
system  terminal  devices  to  account  for 
the  design  variations  currently  found  in 
the  marketplace  for  such  products. 
effective  date:  December  16, 1988. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Liliane  Volcy,  Technical  Standards 
Branch.  Office  of  Engineering 
Technology,  tel:  (202)  653-7316  or  653- 
6288. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum,  Opinion,  and  Order,  Gen 
Docket  85-301,  FCC  88-331,  adopted 
October  13, 1988,  released  November  9, 
1988. 

The  full  texts  of  the  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 


hours  in  the  FCC  Dockets  Branch  (Room 
239),  1919  M  Street.  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services. 
(202)  857-3800.  2100  M  Street.  NW.. 
Washington.  DC  20037. 

Summary  of  Memorandum,  Opinion, 
and  Order 

1.  By  this  Memorandum.  Opinion,  and 
Order,  the  Commission  revises  its 
standards  recently  adopted  for  cable 
system  terminal  devices  ("CSTDs") 
under  Parts  15  and  76  of  its  Rules.  This 
action  is  taken  in  response  to  petitions 
for  reconsideration  filed  by  the  General 
Instrument  Corporation,  the  National 
Cable  Television  Association.  Oak 
Communications,  Inc..  and  Scientific- 
Atlanta.  Inc.  The  petitioners  have 
requested  that  the  Commission 
reconsider  its  new  regulations  adopted 
in  the  Report  and  Order,  52  FR  22459 
(June  12, 1987).  in  particular  with  respect 
to  radiated  emission  limits,  output  signal 
limits,  authorization  procedures,  and  the 
rights  of  cable  system  operators.  The 
Commission  concludes  that 
reconsideration  of  its  decision  in  the 
Report  and  Order  is  warranted  in  part, 
and,  therefore,  amends  its  rules. 

2.  The  Commission  finds  that  most  of 
the  requests  made  by  the  petitioners 
stem  from  the  need  for  additional 
clarification  of  the  Commission's  actions 
in  the  Report  and  Order,  or  for  a  more 
gradual  implementation  of  the 
regulations.  In  response  to  the  petitions 
for  reconsideration  filed,  changes  are 
being  made  to  the  new  rules  as  follows: 
(1)  CSTDs  are  placed  under  notificafion 
instead  of  certification;  (2)  the  technical 
standards  for  CSTDs  are  to  be  applied 
in  a  more  gradual  phase-in  period  with 
some  relaxation  of  the  conducted  output 
limits,  in  particular  for  heterodyne 
CSTDs;  (3)  the  rights  of  cable  system 
operators  to  disconnect  interfering 
CSTDs  are  more  clearly  defined;  and  (4) 
other  terminal  devices  with  similar 
operating  characteristics  as  CSTDs  are 
to  be  subject  to  the  same  technical 
requirements.  Part  15,  Subpart  H  is 
rewritten  in  its  entirety  to  avoid  any 
possible  confusion  regarding  the 
applicability  of  the  regulations  to  cable 
system  terminal  devices  or  other  types 
of  TV  interface  devices.  In  addition, 
changes  recently  made  in  Part  15, 
Subpart  H,  in  Gen  Docket  87-107.  are 
incorporated  in  this  Memorandum. 
Opinion,  and  Order.  These  changes 
concern  the  use  of  cable  input  selector 
switches. 

3.  Moreover,  the  Commission  notes 
that  the  problem  outlined  by  the 
petitioners  are  not  restricted  to  CSTDs 


used  with  cable  systems,  but  apply  to 
TV  interface  devices  used  with  a  Master 
Antenna.  These  devices  have  similar 
operating  characteristics  as  CSTDs,  and 
will  be  treated  in  a  similar  fashion  as 
CSTDs. 

Procedural  Matters 

4.  Pursuant  to  the  Regulatory 
Flexibihty  Act  of  1980,  the  Commission's 
revised  final  analysis  is  as  follows: 

/.  Need  For  and  Purpose  of  the  Rules 

The  Commission's  rules  inconsistently 
apply  different  standards  to  cable 
system  terminal  equipment  based  on 
their  ownership  and  design 
considerations.  These  differences  range 
anywhere  from  the  technical  standards 
themselves,  to  the  operating  conditions, 
and  authorization  requirements.  The 
purpose  of  the  rules  adopted  herein  is  to 
overcome  these  discrepancies. 

//.  Summary  of  Issues  Raised  by 
Petitioners  in  Response  to  the  Final 
Regulatory  Flexibility  Analysis, 
Commisssion  Assessment  and  Changes 
Made  as  a  Result. 

A.  Issues  Raised 

No  petitioning  or  commenting  parties 
specifically  addresses  the  final 
regulatory  flexibility  analysis.  However, 
most  petitioning  parties  did  address  the 
probable  economic  burden  that  they 
would  incur  as  a  result  of  the  new 
regulatory  plan.  The  necessary  design 
modifications  on  cable  system  terminal 
equipment  would  not  only  have  an 
impact  on  the  manufacturing  industry, 
but  on  the  subscriber  as  well.  The 
petitioners  estimated  that  the  additional 
circuitry  needed  to  bring  equipment  into 
compliance  with  the  new  regulations 
would  increase  the  retail  cost  of  a  unit 
anywhere  from  12%  to  40%.  Such  an 
impact  would  be  considerable  when  up 
to  75%  of  the  equipment  would  need  to 
be  modified.  The  revised  regulatory  plan 
is  expected  to  resolve  these  concerns. 

B.  Assessment 

The  revised  regulatory  plan  will 
reduce  the  burden  of  compliance 
significantly  since  it  will  be 
implemented  more  gradually  and  will 
not  require  manufacturing  companies  to 
redesign  their  products  immediately,  if 
redesign  is  necessary.  Although  the 
revised  regulatory  plan  will  still  impose 
certain  burdens  on  manufacturing 
companies,  these  burdens  are  the 
minimum  necessary  to  ensure  that 
terminal  devices  are  more  readily 
available  and  that  such  devices  do  not 
cause  interference. 
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C.  Changes  Made  as  a  Result  of 
Petitions  and  Comments 

While  no  reconsideration  or 
comments  concerning  the  final 
regulatory  flexibility  analysis  were  filed, 
alternate  regulatory  plans  were 
presented.  Our  revised  plan  takes  these 
suggestions  into  account  and  considers 
the  impact  of  our  regulations  on 
business  entities  (small  included)  in 
both  the  cable  and  manufacturing 
industries.  The  impact  of  the  revised 
plan  will  be  easier  for  the  manufacturing 
industry,  in  particular,  to  absorb  since  it 
will  be  implemented  over  a  relatively 
long  period  of  time,  and  will  permit 
existing  inventories  to  be  depleted. 

///.  Significant  Alternatives  Considered 
and  Rejected 

We  have  considered  all  the  arguments 
and  alternatives  presented  in  the 
petitions  and  comments  applicable  to 
the  Report  and  Order.  After 
consideration  of  the  issues  raised 
herein,  we  have  revised  the  rules  to 
resolve  the  petitioners'  concerns  where 
possible,  consistent  with  our  objective 
of  ensuring  that  cable  system  terminal 
equipment  does  not  cause  interference 
to  authorized  radio  services. 

5.  The  Secretary  shall  cause  a  copy  of 
this  Memorandum.  Opinion,  and  Order 
to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

6.  The  rules  adopted  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
impose  new  or  modified  requirements 
on  the  public.  Implementation  of  these 
new/modified  requirements  and 
burdens  will  be  subject  to  approval  by 
the  Office  of  Management  and  Budget 
by  that  Act. 

Ordering  Clauses 

7.  Pursuant  to  the  authority  contained 
in  sections  4(i)  and  303  of  the 
Communications  Act  and  Section  1.106 
of  the  Commission's  Rules,  It  Is  Ordered 
That  the  petitions  for  reconsideration  of 
the  Report  and  Order  filed  by  parties 
named  herein  Are  Granted  to  the  extent 
indicated  at>ove,  and  Are  Denied  in  all 
other  respects.  In  addition  It  Is  Ordered 
That  Parts  15  and  76  be  amended,  as 
shown  below,  effective  December  19, 
1988. 

8.  It  Is  Further  Ordered  That  this 
proceeding  Is  Terminated. 

List  of  Subjects 

47  CFR  Part  15 

Communications  equipment 
47  CFR  Part  76 

Cable  television. 


Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  Sees.  4,  302,  303  and  307  of  the 
Communications  Act  of  1934.  as  amended;  47 
U.S.C.  154.  302.  303  and  307. 

2.  Section  15.4  is  amended  b>  revising 
paragraph  (u),  and  by  adding  a 
paragraph  (x)  to  read  as  follows: 

§  15.4    General  deWnWona 

•  •         •         •         • 

(u)  TV  interface  device:  A  restricted 
radiation  device  that  produces  or 
translates  in  frequency  a  radio 
frequency  carrier  modulated  by  a  video 
signal  derived  from  an  external  or 
internal  signal  source,  and  which  feeds 
the  modulated  radio  frequency  energy 
by  conduction  to  the  antenna  terminals 
of  a  television  receiver.  Examples  of  TV 
interface  devices  are  video  cassette 
recorders,  and  terminal  devices 
attached  to  a  cable  system  or  used  with 
a  Master  Antenna  (including  those  used 
for  central  distribution  video  devices  in 
apartment  or  office  buildings). 

Note:  A  TV  interface  device  may  be  a 
stand-alone  RF  modulator,  or  a  composite 
device  consisting  of  an  RF  modulator,  video 
source  and  other  components  devices. 

*  *         «         •         * 

(x)  Cable  system  terminal  device:  A 
TV  interface  device  that  serves,  as  its 
primary  function,  to  connect  a  cable 
system  operated  under  Part  76  of  this 
Chapter  to  a  television  receiver  or  other 
subscriber  premise  equipment  Any 
device  which  functions  as  a  cable 
system  terminal  device  in  one  of  its 
operating  modes  must  comply  with  the 
technical  requirements  for  such  devices 
when  operating  in  that  mode. 
***** 

3.  Subpart  H  of  Part  15  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

Subpart  H— TV  Intarfac*  0«viCM  (Cable 
System  Terminal  Devices)  and  Associated 
Accessories 

Sec. 

15.602  Cross  reference. 

15.604  General  operating  conditions. 

15.606  Additional  operating  conditions  for 

cable  system  equipment. 
15.608  Equipment  authorization. 
15.610  Specific  authorization  requirements 

for  TV  interface  device  kits. 
15.612  Composite  devices. 
15.614  Compliance  schedule. 
15.620  General  technical  requirements. 
15.622  Field  strength  limits. 


Sec. 

15.624  Conducted  voltage  limits. 

15.626  Output  signal  limits. 

15.630  Transfer  switch  requirements. 

15.640  Identification  of  equipment 

15.642  Identification  of  TV  interface  device 

kits. 
15.644  Information  to  the  user  for  cable 

system  terminal  devices. 
15.646  Requirements  for  wires  and  coaxial 

cables. 
15.650  Methods  of  measurements. 

§  15.602    Cross  reference. 

The  provisions  of  Subparts  A  and  B  of 
this  part  and  Subparts  I,  J  and  K  of  Part 
2  of  this  chapter  shall  apply  to  a  TV 
interface  device.  Also,  a  cable  system 
terminal  device  and  a  cable  input 
selector  switch  shall  be  subject  to  the 
relevant  provisions  of  Part  76  of  this 
chapter. 

§  15.604    General  operating  conditions. 

(a)  Operation  of  a  TV  interface  device 
is  subject  to  the  general  operating 
conditions  set  forth  in  §  15.3  of  this  part 

(b)  The  operator  of  a  TV  interface 
device  shall  promptly  stop  operating  the 
device  when  that  operator  is  advised  by 
the  Commission  that  the  TV  interface 
device  is  causing  harmful  interference, 
and  shall  not  resume  its  operation  until 
the  condition  causing  the  harmful 
interference  has  been  corrected. 

(c)  A  TV  interface  device  shall  at  all 
times  comply  with  the  requirements  of 
this  subpart 

9  15.606    Additional  operating  conditions 
for  caMe  system  equipment 

The  provisions  of  Part  76  of  this 
chapter  concerning  responsibility  for 
interference  shall  apply  to  cable  system 
terminal  devices  and  cable  input 
selector  switches. 

§  1 5.608    Equipment  aulhortzatlon. 

(a)  A  device  operating  under  the 
provisions  of  this  subpart  shall  be 
authorized  pursuant  to  Subpart  J  of  Part 
2  of  this  chapter  showing  compliance 
with  the  technical  specifications  in  this 
subpart  To  determine  compliance,  a 
device  must  be  fully  exercised  with  all 
the  external  devices  and  accessories 
that  are  intended  to  be  used  with  it. 


Type  of  device Auttiorljation. 

TV       interference       device,     Certification. 

unless  ottwnnse  speated. 
Cable  system  tenninol  device...  Notilication. 
Stand-alone  cable  input Verification. 


(b)  An  external  device  or  accessory 
that  is  intended  to  be  attached  to  a  TV 
interface  device  shall  comply  with  the 
technical  and  administrative 
requirements  set  out  in  the  rules  under 
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which  it  operates.  For  example,  a 
personal  computer  must  be  certificated 
to  show  compliance  with  Subpart  J  of 
this  part. 

(c)  A  device  operating  under  the 
provisions  of  this  subpart  that  is 
submitted  to  the  Commission  as  a 
composite  device  in  a  single  enclosure 
containing  an  RF  modulator,  video 
source  and  other  component  devices 
shall  be  submitted  on  a  single 
application  (FCC  Form  731)  and  shall  be 
authorized  as  a  single  device. 

§  15.610    Specific  equipment  authorization 
requirements  for  TV  Interface  device  kits. 

A  TV  interface  device  marketed  as  a 
kit  shall  comply  with  the  following 
requirements: 

(a)  All  parts  necessary  for  the 
assembled  TV  interface  device  to 
comply  with  the  technical  requirements 
of  this  subpart  must  be  supplied  with  the 
kit.  No  mechanism  for  adjustment  that 
causes  operation  in  violation  of  the 
requirements  of  this  subpart  shall  be 
made  accessible  to  the  builder. 

(b)  Assembly  of  two  TV  interface 
device  units  of  a  specific  type  shall  be 
made  in  accordance  with  the 
instructions  being  supplied  with  the 
product  being  marketed.  If  all 
components  required  to  fully  complete 
the  kit  (other  than  those  specified  in 
paragraph  (a)  of  this  section)  are  not 
normally  furnished  with  the  kit, 
assembly  shall  be  made  using  the 
recommended  components.  The 
assembled  unit  shall  be  authorized  as 
any  other  TV  interface  device. 

(c)  The  measurement  data  required  for 
equipment,  authorization  shall  be 
obtained  for  both  of  these  units  and 
submitted,  when  required,  with  an 
application  for  authorization. 

(d)  A  copy  of  the  exact  instructions 
that  are  provided  for  assembly  of  the 
device  shall  be  submitted  with  the 
application  for  authorization  in  addition 
to  other  material  required  in  Part  2  of 
this  chapter. 

§  15.612    Composite  devices. 

A  composite  TV  interface  device  shall 
comply  with  the  requirements  of  this 
subpart,  except  for  the  following: 


Type  ot  composite  TV 
interface  device. 

TV  interference  device 
y  with  TV  broadcast 

tuner  and  antenna 
terminals,  unless 
otherwise  specified. 


Applicable  technical 
standards. 

Subpart  C  of  Part  15  for 
TV  broadcast  tuner 
(including  all-channel 
requirements  of 
§§15.65-15.68)  and 
Subpart  H  of  Part  15. 


TV  intertace  device  with 
field  disturbance 
censor 


Cable  system  terminal 
device  wnth  TV 
broadcast  tuner  and 
antenna  terminals 

Cable  system  terminal 
device  with  a  tow 
power  communication 
device. 


Subpart  F  of  Part  1 5  for 
sensor  emanations 
and  Subpart  H  of  Part 
1 5  for  other 
emanations  Kvhichever 
are  higher  tor  each 
frequency. 

Subpart  H  of  Part  15  and 
all-channel 
requirements  of 
§§15  65-15  68 

Subpart  H  ot  Part  1 5  and 
emanation  limits  tor 
ttie  low  power 
communication  device 
whichever  are  higher 
for  each  frequer>cy. 


§  15.614    Compliance  schedule. 

(a)  For  jy^  interface  devices.  TV 
interface  devices  that  have  been  type 
approved  as  Class  I  TV  devices  prior  to 
April  28, 1983.  and  that  have  been 
labeled  with  an  FCC  type  approval 
number  may  be  marketed  and  operated 
indefinitely  subject  only  to  the  non- 
interference and  general  requirements  of 
§5  15.3. 15.604  and  15.620.  TV  interface 
devices  that  have  been  authorized  as 
such  prior  to  April  28, 1983  by  a  grant  of 
a  waiver  of  the  Rules,  may  continue  to 
be  marketed  and  operated  under  the 
provisions  of  this  subpart  without 
further  action  on  the  part  of  the  grantee. 

(b)  For  cable  system  terminal  devices. 
Cable  system  terminal  devices 
manufactured  or  imported  on  and  after 
July  1, 1990  shall  comply  with  the 
provisions  of  this  subpart.  Cable  system 
terminal  devices  manufactured  or 
imported  prior  to  July  1, 1990,  shall  have 
the  option  of  complying  either  with  the 
provisions  of  this  subpart  or  with  the 
technical  specifications  of  Part  76  of  this 
chapter. 

(c)  For  cable  input  selector  switches. 
Stand-alone  mechanical  switches 
manufactured  or  imported  on  or  after 
August  19, 1988,  and  stand-alone 
electronic  switches  manufactured  or 
imported  on  or  after  October  28, 1988, 
shall  be  subject  to  the  provisions  of  this 
subpart  Switches  manufactured  or 
imported  prior  to  the  dates  given  in  this 
paragraph  need  only  to  comply  with  the 
provisions  of  §  15.3  and  Part  76  of  this 
chapter. 

§  15.620    General  technical  requirements. 

(a)  A  TV  interface  device  shall 
incorporate  circuitry  to  automatically 
prevent  emanations  from  the  device 
from  exceeding  the  technical 
specifications  in  this  subpart.  These 
circuits  shall  be  adequate  to  accomplish 
their  function  when  the  TV  interface 
device  is  presented,  if  applicable,  with 


video  input  signal  levels  in  the  range  of 
1  to  5  volts;  this  requirement  is  not 
applicable  to  TV  interface  devices  that 
use  RF  input  signals  or  that  incorporate 
built-in  signal  sources  and  have  no 
provisions  for  the  connection  of  externaf 
signal  sources. 

(b)  The  TV  interface  device  must  be 
so  constructed  that  adjustments  of  any 
control  accessible  to  the  user  will  not 
cause  operation  in  violation  of  the 
requirements  of  this  subpart. 

(c)  The  TV  interface  device  shall  be 
designed  and  constructed,  to  the  extent 
practicable,  so  as  to  preclude  the 
possibility  that  the  corioumer  may 
inadvertently  attach  the  output  of  the 
device  to  the  receiving  antenna,  if  any. 

§  15.622    Field  strength  limits. 

The  field  strength  of  any 
electromagnetic  energy  radiated  from 
the  cabinet,  control  circuitry  and  power 
leads  of  a  device  including  that  radiated 
from  any  associated  accessories  or 
attachments  shall  not  exceed  the 
following  limits: 


Frequncy  (MHz) 

Field 
Strength 
measured 

aSPfi 

quasi-peak 

(uV/m  at  3 

meters) 

30-88 ~ 

88-216 

100 
150 

216-1  000 

200 

Notes:  1.  The  lower  limit  shall  apply  at  the 
edge  of  two  frequency  bands. 

2.  The  output  terminal  of  a  device  shall  be 
terminated  by  a  resistance  equal  to  the  rated 
output  impedance. 

§  15.624    Conducted  voltage  limits. 

The  RF  voltage  measured  between 
each  power  line  and  ground  at  the 
power  terminals  of  a  TV  interface 
device  shall  not  exceed  250  microvolts 
at  any  frequency  between  450  kHz  and 
30  MHz,  inclusive. 

§  15.626    Output  signal  limits. 

(a)  The  output  signals  of  a  TV 
interface  device  shall  be  coupled  to  the 
TV  receiver  by  either  wires  or  coaxial 
cable. 

(b)  The  voltage  corresponding  to  the 
peak  envelope  power  of  the  modulated 
signal  during  maximum  amplitude  peaks 
across  a  resistance  (R  ohms)  matching 
the  impedance  of  a  TV  interface  device 
shall  not  exceed  the  following: 
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Maximum  voltage  measured 

Type  of 

RMS  (microvolts) 

Video 

Audio 

TV  interface 

346  6  square 

77.5  square 

device,  unless 

root(R). 

root(R). 

ottierwise 

specified. 

Terminal  device 

692.8  square 

1 55  square 

attacf>ed  to  a 

root(R). 

root(H). 

cable  system  of 

used  with  a 

Master  Antenna 

(including  those 

used  for  central 

distribution  in 

apartments  or 

office  buildings). 

(c)  At  any  RF  output  terminal,  the 
maximum  voltage  of  any  emission 
appearing  on  frequencies  removed  by 
more  than  4.6  MHz  below  or  7.4  MHz 
above  the  video  carrier  frequency  on 
which  the  TV  interface  device  is 
operated  shall  not  exceed  the  following: 


Maximum  voltage 
nrieasured  RMS 

Type  of  equipment 

(microvolts) 

TV    interface   device,    unless 

10.95  square 

othervnse  specified. 

root(R). 

Terminal  device  attached  to  a 

692.8  square 

cable  system  or  used  with 

root(R). 

a  Master  Antenna  (includ- 

ing those  used  for  central 

distribution    in    apartments 

or  office  buildings). 

Notes:  1.  R  (in  ohms)  is  the  resistance 
matching  the  rated  output  impedance  of  the 
device. 

2.  Heterodyne  terminal  devices  attached  to 
a  cable  system  (including  those  used  for 
central  distribution  in  apartments  or  office 
buildings)  manufactured  or  imported  prior  to 
July  1, 1990,  do  not  have  to  meet  the  levels 
specified  in  paragraphs  (b)  and  (c)  of  this 
section. 

§  15.630    Transfer  switch  requirements. 

When  measured  in  either  position, 
transfer  switches  shall  comply  with  the 
following  requirements: 


Maximum 

voltage  at 

Type  of 
equipment 

Transfer 
switch 

Required 

isolation 

(dB) 

receiving 
antenna 

input 

terminals 

(microvolts) 

TV 

Mandatory... 

Not 

0.346 

interface 

applica- 

square 

device, 

ble. 

root(R). 

unless 

ottier- 

wise 

speci- 

lied. 

Maximum 

voltage  at 

Type  of 
equipment 

Transfer 
switch 

Required 

isolation 

(dB) 

receiving 
antenna 

input 

terminals 

(microvolts) 

Terminal 

Mandatory, 

80  dB 

Not 

device 

if 

from  54 

applica- 

attached 

equipped 

to  216 

ble. 

to  a 

with 

MHZ. 

cable 

antenna 

60  dB 

system. 

input 

from 

capabil- 

21610 

ity. 

550 
MHz. 

Notes:  1.  R  (in  ohms)  is  a  resistance 
matching  the  rated  impedance  of  the  antenna 
input  of  the  switch. 

2.  The  maximum  voltage  corresponds  to  the 
peak  envelope  power  of  the  video  modulated 
signal. 

3.  A  transfer  switch  is  not  required  for  a  TV 
interface  device  that,  when  connected,  results 
in  the  user  no  longer  having  any  need  to 
receive  standard  over-the-air  broadcast 
signals  via  a  separate  antenna. 

4.  A  transfer  switch  is  not  required  for  a 
device  that  is  intended  to  be  used  as  an 
accessory  to  an  approved  TV  interface 
device. 

§  15.640    Identification  of  equipment 


Type  of  equipment 


TV  interface  device, 
unless  otfierwise 
specified. 


TV  interface  device 
tfiat  does  not 
receive  standard 
over-the-air 
broadcast  signals. 


Stand-alone  cable 
input  selector  switch. 


Language  on  name  plate  or 
label 


This  device  complies  with 
FCC  Rule  Part  15.  Oper- 
ation is  subject  to  the  fol- 
lowing two  conditions.  (1) 
This  device  may  not 
cause  harmful  interfer- 
ence and  (2)  this  device 
must  accept  any  interfer- 
ence that  may  be  re- 
ceived, irKluding  interfer- 
ence that  may  cause  un- 
destred  operation. 

This  device  is  intended  to 
be  attacfied  to  a  TV  re- 
ceiver, which  does  not 
receive  over  the  air 
broadcast  signals.  Corv 
nection  of  this  device  in 
any  other  fashion  may 
cause  harmful  interfer- 
ence to  radio  communi- 
cations ar>d  is  in  violation 
of  the  FCC  Rules.  Part 
15.  See  47  CFR  Part  15, 
Subpart  H. 

This  device  is  verified  to 
comply  with  FCC  Rules 
Part  15  for  use  with 
cable  television  service. 


§  15.642    Identification  of  TV  interface 
device  kits. 

In  lieu  of  the  labeling  requirements  of 
§  15.640,  the  following  label  shall  be 
included  in  the  kit  with  instructions  to 
the  builder  that  it  should  be  attached  to 
the  complete  kit: 


CERTIFICATION  LABEL 
(Manufacturers  Name) 
FCC  ID— 

This  assembled  device  can  be 
expected  to  comply  with  Subpart  H  of 
Part  15  of  FCC  Rules,  provided  it  is 
assembled  in  exact  accordance  with  the 
instructions  provided  with  this  kit. 


Name.  Title,  and  Signature  of  Company 
Official 

Statement  of  Compliance 

I  certify  that  I  have  constructed  this  kit  in 
exact  accordance  with  the  instructions 
provided  with  this  kit  using  only  the  parts 
provided  or  recommended  by  the 
manufacturer.  I  understand  that  the  operation 
of  the  assembled  device  is  subject  to  the 
following  two  conditions:  (1)  This  device  may 
not  cause  harmful  interference  and  (2)  this 
device  must  accept  any  interference  that  may 
be  received,  including  interference  that  may 
cause  undesired  operation. 

§  15.644    Information  to  the  user  for  cable 
system  terminal  devices. 

Information  shall  be  provided  to  the 
user  of  a  cable  system  terminal  device 
about  its  interference  potential  and 
simple  measures  that  a  user  can  take  to 
correct  interference.  Such  information 
shall  be  included  in  a  conspicuous  place 
in  the  instruction  manual.  If  a  manual  is 
not  provided  to  the  user  then  such 
information  should  be  on  a  pamphlet,  on 
the  device  itself,  or  on  the  packaging. 

§  15.646    Requirements  for  wires  and 
coaxial  cables. 

(a)  For  TV  interface  devices.  Wires  or 
coaxial  cables  to  couple  the  output 
signals  to  the  TV  receiver  shall  be 
provided  by  the  manufacturer. 

(b)  For  cable  system  terminal  devices. 
The  holder  of  the  grant  of  authorization 
for  a  cable  system  terminal  device  shall 
specify  in  the  instruction  manual  or 
pamphlet,  if  a  manual  is  not  provided, 
the  type  of  wires  or  coaxial  cables 
necessary  to  ensure  that  the  unit 
complies  with  the  requirements  of  this 
subpart.  The  holder  of  the  grant  of 
authorization  must  provide  any  wires, 
coaxial  cables  or  other  accessories 
which  are  not  readily  available  to  the 
user  via  retail  outlets  or  mail-order 
catalogs. 

§  15.650    Methods  of  measurements. 

To  determine  compliance  with  the 
provisions  of  this  subpart  the  following 
procedures  or  equivalent,  provided  the 
applicant  or  manufacturer  can 
demonstrate  to  the  Commission  that 
such  procedures  are,  in  fact,  equivalent 
shall  be  used. 

(a)  For  TV  interface  devices:  FCC/ 
OST  MP-3.  "FCC  Methods  of 


Measurements  of  Output  Signal  Level, 
Output  Terminal  Conducted  Spurious 
Emissions,  Transfer  Switch 
Characteristics,  and  Radio  Noise 
Emissions,"  (1985). 

(b)  For  cable  input  selector  switches: 
FCC/OET  MP-9,  "FCC  Procedure  for 
Measuring  Cable  Television  Switch 
Isolation."  (September  1987). 

Note:  MP-3  and  MP-9  are  available  from 
the  National  Technical  Information  Service 
(NTIS),  5285  Port  Road.  Springfield,  VA  22161 
or  from  the  Commission's  current  duplicating 
contractor  whose  name  and  address  are 
available  from  the  Commission's  Consumer 
Assistance  Office. 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TEVEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3,  4.  301,  303,  307,  308, 
309.  48  Stat.,  as  amended,  1064,  1065. 1066, 
1081,  1082. 1083, 1084. 1085;  47  U.S.C.  152, 153, 
154.  301,  303,  307,  308,  309. 

2.  Section  76.5(x)  is  amended  by 
revising  the  note  as  follows: 

§76.5    Definitions. 


(X)  *   *  * 
Subscriber  terminal. 

Note:  Terminal  devices  interconnected  to 
subscriber  terminals  of  a  cable  system  shall 
comply  with  Subpart  H  of  Part  15. 

***** 

3.  Section  76.617  is  revised  to  read  as 
follows: 

§  76.6 1 7    Responsibility  for  Interference. 

Interference  resulting  from  the  use  of 
cable  system  terminal  equipment 
(including  subscriber  terminal,  input 
selector  switch  and  any  other 
accessories)  shall  be  the  responsibility 
of  the  cable  system  terminal  equipment 
operator  in  accordance  with  the 
provisions  of  Part  15  of  this  chapter 
provided,  however,  that  the  operator  of 
a  cable  system  to  which  the  cable 
system  terminal  equipment  is  connected 
shall  be  responsible  for  detecting  and 
eliminating  any  signal  leakage  where 
that  leakage  would  cause  interference 
outside  the  subscriber's  premises  and/or 
would  cause  the  cable  system  to  exceed 
the  Part  76  signal  leakage  requirements. 
In  cases  where  excessive  signal  leakage 
occurs,  the  cable  operator  shall  be 
required  only  to  discontinue  service  to 
the  subscriber  until  the  problem  is 
corrected. 


Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  88-26458  Filed  11-17-88:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1201 

(Ex  Parte  No.  393  (Sub-No.  2)] 

Supplemental  Reporting  of 
Consolidated  Information  for  Revenue 
Adequacy  Purposes 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  Rule. 

summary:  This  decision  adopts  new 
reporting  requirements  for  Class  I 
railroads  to  accommodate  revenue 
adequacy  standard  changes  adopted  in 
Ex  Parte  No.  393  (Sub-No.  1),  Standards 
for  Railroad  Revenue  Adequacy  (not 
printed),  served  December  31, 1986). 
Additionally,  the  Commission  has 
adopted  the  Railroad  Accounting 
Principles  Board's  Entity  Principle.  The 
intended  effect  of  the  changes  is  to 
improve  our  determination  of  revenue 
adequacy.  The  Final  Rule  calculates 
Return  on  Investment  (ROI)  for  revenue 
adequacy  on  a  consolidated  basis  using 
the  RAPB's  definition  of  entity,  adopts  a 
methodology  for  adding  interest  income 
on  the  working  capital  allowance  to  net 
railway  operating  income  (NROI)  and 
adopts  a  methodology  for  excluding 
income  taxes  on  nonoperating  income. 
These  changes  are  accomplished  by 
adding  a  new  schedule  to  railroad 
Annual  Report  Form  R-1.  Further,  new 
recordkeeping  requirements  are  set  forth 
for  affiliated  companies  to  support  and 
document  the  ROI  methodology. 

dates:  Effective  date:  November  18, 
1988. 

The  revised  reporting  requirement  is 
effective  for  the  1988  reporting  year  and 
is  due  30  days  after  the  March  31. 1989 
R-1  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  Holmes.  (202)  275-7510.  [TDD 
for  hearing  impaired  (202)  275-1721.) 

SUPPUEMENTARY  INFORMATION:   The 

Commission  proposed  to  incorporate 
certain  changes  adopted  in  its  Notice  of 
Proposed  Rulemaking  (NPR)  served  May 
11. 1987,  and  published  in  the  Federal 
Register  on  May  12, 1987  (52  FR  17792). 
Based  on  the  comments  received  and 
due  to  the  issuance  of  the  Final  Report 
on  Railroad  Accounting  Principles  by 


the  Railroad  Accounting  Principles 
Board  (RAPE)  new  issues  were  raised. 
Accordingly,  the  Commission  issued  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPR).  8er\'ed  February  25. 
1988  and  published  in  the  Federal 
Register  on  February  26. 1988  (53  FR 
5807). 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423  or  call 
(202)  289-4357  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dynamic  Concepts,  Inc.  in 
Room  2229  at  Commission 
headquarters). 

This  revision  will  not  have  a 
signincant  economic  impact  on  a 
substantial  number  of  small  entities  and 
this  decision  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

It  is  estimated  that  an  average  of  16 
burden  hours  per  response  are  required 
to  complete  this  collection  of 
information.  This  estimate  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  concerning 
the  accuracy  of  this  burden  estimate  or 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  Section  of 
Administrative  Services,  Interstate 
Commerce  Commission  and  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  Respondents  may 
direct  comments  on  any  paperwork 
burden  to  OMB  by  addressing  them  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Interstate  Commerce  Commission. 

List  of  Subjects  in  49  CFR  Part  1201 

Railroads,  Uniform  system  of 
accounts. 

Decided:  October  28, 1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips.  Vice 
Chairman  Andre  and  Commissioner 
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Lamboley  dissented  in  part  with  separate 
expressions. 

Noreta  R.  McGee, 

Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1201  —  RAILROAD  COMPANIES 

Subpart  A— Uniform  System  of 
Accounts 

1.  The  authority  citation  for  Part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  49  U.S.C.  11166. 
General  Instructions  [Amended] 

2.  Instruction  1-9     Transactions  with 
affiliated  companies,  is  amended  by 
adding  paragraph  (f)  as  follows: 

Instruction  1-9  Transactions  With 
Affiliated  Companies 

***** 

(f)  Carriers  reporting  information  on  a 
consolidated  or  combined  basis  in 
railroad  Annual  Report  Form  R-1  shall 
maintain  a  file  with  appropriate  records 
and  supporting  data.  This  shall  include 
work  sheets  showing  revenues, 
expenses,  earnings,  investment  in  assets 
and  accumulated  depreciation  for  all 
affiliated  railroads  and  rail-related 
affiliated  companies.  The  work  sheets 
shall  also  disclose  any  eliminations. 
Carriers  shall  also  disclose  the 
methodology  used  to  support 
segregation  of  rail-related  or  other  items 
as  appropraite.  Further,  a  file  shall  be 
maintained  to  support  and  reconcile 
entity  sales,  transfers  and 
reclassifications  as  well  as  taxes 
deducted  from  gains  or  losses. 
•         ♦         •         *         * 

Editorial  note. — Schedule  250  form  and 
instructions  will  not  be  published  in  the  Code 
of  Federal  Regulations. 

250  Consolidated  Information  for 
Revenue  Adequacy  Determination 

[Dollars  in  ttiousands] 


Line 
No. 


Item  (a) 


Adjusted  Net  Railway  Operating 
Income  for  Reporting  Entity 

Combined/Consolidated  Net  Rail- 
way Operating  Income  for  Re- 
porting Entity. 

Add:  Interest  Income  from  Work- 
ing  Capital   Allowance — Cash 
Portion. 
Income    Taxes    Associated 
wrtti  Non-Rail  Income  and 
Deductions. 
Gain  Of  (loss)  from  transfer/ 
reclassification  to  nonrail- 
status     (net     of     income 
taxes). 


Amount 
(b) 


250  consolidated  information  for 
Revenue  Adequacy  Determinatioi*i— 
Continued 

[Dollars  in  ttiousands] 


Line 
No. 

Item  (a) 

Amount 
(b) 

5 

Adjusted  Net  Railway  Oper- 
ating Income. 

Adjusted  Investment  in  Railroad 
Property  for  Reporting  Entity 

Combined  Investment  in  Railroad 
Property  Used  m  Transportation 
Service. 

Less:   Interest  During  Construc- 
tion. 
Other    Elements    of    Invest- 
ment (if  debit  balance). 
Add:  Net  Rail  Assets  of  Rail  Re- 
lated Affiliates. 

6 

7 

8 

9 

10 

11 

Net   Investment   Base  before  Ad- 
justment for  Deferred  Taxes. 
Less:      Accumulated      Deferred 
Income  Tax  Credits. 

Net  Investment  Base 

12 

13 

List  of  Qualifying  Affiliates  and  Nature  of  Business 

Instructions  for  Schedule  250 

This  schedule  is  to  be  completed  by 
all  railroads  unless  a  consolidated 
schedule  is  filed.  When  a  consolidated 
schedule  is  filed,  only  one  Class  I 
railroad  in  the  affiliated  group  need  file 
this  schedule.  Nonfiling  carriers  within 
the  group  should  indicate  which 
affiliated  railroad  is  filing  the 
consolidated  schedule.  If  companies  are 
added  or  subtracted  from  the  railroad 
entity  during  the  current  year  then  the 
new  entity  must  footnote  this  fact  and 
provide  restated  information  for  the 
prior  year. 

The  following  instructions  should  be 
followed  in  completing  this  schedule: 

Line 

1 — Combined/Consolidated  Net 
Railway  Operating  Income  (NROI) 
should  be  prepared  following  the  format 
appearing  at  the  end  of  Schedule  210 
and  include  all  affiliated  railroad 
companies  (Classes  I,  II,  III,  line-haul 
and  switching  and  terminal)  and  all  rail- 
related  affiliated  companies. 

Revenues  and  expenses  from  rail- 
related  affiliates  should  include  only 
rail-related  revenues  and  expenses.  If 
rail-related  and  nonrail-related  revenues 
and  expenses  cannot  be  segregated,  or  if 
such  segregation  is  impractical,  they 
may  be  included  in  or  excluded  from 
NROI  in  their  entirety  based  on  whether 
the  affiliate  is  predominantly  rail-related 
(i.e.,  whether  the  affiliate  could  exist 
except  for  the  revenue  derived  from,  or 
the  support  provided  for.  railroad 
operations).  Consolidation  procedures 


should  follow  generally  accepted 
accounting  principles. 

2 — Interest  Income  is  the  actual 
interest  earned  on  the  cash  and  cash 
equivalents  (Accounts  701  and  702).  The 
average  annual  balance  for  the  cash  and 
cash  equivalents  using  the  format  in 
Schedule  245  to  determine  interest 
income  shall  be  determined  by 
averaging  the  reported  figures  for 
Accounts  701  and  702  extracted  from  the 
four  quarterly  Condensed  Balance  Sheet 
Reports  for  the  year.  If  the  cash  working 
capital  required  using  the  format  of 
Schedule  245  is  less  than  the  average 
cash  and  temporary  cash  investment 
accounts,  then  a  ratio  of  cash  working 
capital  required/cash  and  temporary 
cash  investments  may  be  applied  to 
actual  interest  earned  on  these  accounts 
to  arrive  at  interest  income  associated 
with  cash  working  capital  allowance. 
This  format  does  not  impact  the 
calculation  of  working  capital. 

3 — Income  taxes  (both  current  and 
deferred)  associated  with  significant 
nonrail  income  and  deductions  would 
include  items  such  as  the  tax  impact  of 
the  sale  of  property  or  income  and/or 
deductions  from  nonrail  sources. 

4 — Any  railroad-related  transaction 
between  the  railroad  entity  and  others 
(including  affiliates  that  are  not  a  part  of 
the  consolidated  entity),  or  any 
reclassification  of  property  from  carrier 
to  noncarrier  status  within  the  entity, 
shall  be  reflected  at  fair  market  value  at 
the  time  of  the  transaction  or 
reclassification.  Gain  or  loss  shall  be 
recognized  at  the  same  time  and 
reported  on  this  line  net  of  income 
taxes. 

6 — This  line  should  include  the  total 
investment  in  railroad  property  used  in 
transportation  service  for  the 
consolidated  entity,  including  Class  II, 
III  line-haul  and  switching  and  terminal 
affiliated  railroads,  net  of  accumulated 
depreciation.  Schedule  352A  may  be 
used  as  a  guide. 

7 — This  should  include  total  interest 
during  construction  for  the  railroads  in 
the  consolidated  entity. 

8 — This  should  include  total  account 
80  debit  balances  for  the  railroads  in 
entity. 

9 — This  is  the  total  rail  assets,  net  of 
accumulated  depreciation,  of  rail-related 
affiliated  companies  in  the  consolidated 
entity. 

10 — This  line  represents  the  working 
capital  allowance  calculated  for 
railroads  (i.e.  Class  I.  II  and  III)  in  the 
consolidated  entity.  Procedures  in 
Schedule  245  should  be  used  for  this 
calculation. 

12 — Self-explanatory. 


In  the  space  provided  at  the  bottom  of 
this  schedule,  please  list  all  railroads 
and  rail-related  affiliated  companies 
which  are  being  reported  in  this 
consolidation,  along  with  the  nature  of 
the  business  of  each  company. 

(FR  Doc.  88-26728  Filed  11-17-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

[Docket  No.  NM-34;  Notice  No.  SC-88-9- 
NM] 

Special  Conditions;  Boeing  747-400, 
Flight  Deck  Displays  and  Propulsion 
Control  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Boeing  Model  747-400 
airplane.  This  airplane  will  have  novel 
or  unusual  design  features  associated 
with  the  display  of  certain  airplane 
system  information  that  is  not 
addressed  in  the  existing  regulations.  In 
addition,  the  propulsion  certification 
requirements  of  Part  33  and  Part  25  do 
not  contain  adequate  standards  by 
which  to  determine  an  acceptable  level 
of  safety  for  a  full  authority  digital 
electronic  control  system  installed  on  a 
transport  category  airplane.  This  notice 
contains  additional  safety  standards 
which  will  require  proper  displays  and 
alerts  of  sufficient  capacity  to  enable  the 
crew  to  identify  and  perform  required 
remedial  action  and  will  aslo  require  full 
authority  digital  electronic  control 
(FADEC)  systems  to  have  a  level  of 
integrity  and  reliability  of  current 
hydromechanical  systems.  The 
Administrator  finds  these  special 
conditions  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of 
Part  25. 

DATE:  Comments  must  be  received  on  or 
before  December  8. 1988. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  Attn:  Rules  Docket 
(ANM-7),  Docket  No.  NM-34. 17900 
Pacific  Highway  South.  C-68966.  Seattle. 
Washington,  98168;  or  delivered  in 


duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-34.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Vandermolen,  Flight  Test  and 
Systems  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington,  98168,  telephone  (206)  431- 
2157. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-34."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commenter. 

Background 

On  May  17, 1985.  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707.  Seattle.  Washington.  98124- 
2207.  submitted  an  application  to  amend 
Type  Certificate  A20WE  to  conclude  the 
Boeing  Model  747-400  series  airplane. 
This  airplane  is  a  derivative  version  of 
the  existing  Model  747-300  series 
airplane.  The  747-400  will  be  delivered 
with  PW4000,  CF6-80C2,  or  RB211-524G 
engines  with  full  authority  digital  engine 


controls.  Maximum  takeoff  gross  weight 
will  be  increased  to  870.000  lbs.  Cockpit 
controls  will  be  simplified  and 
automated  for  operation  by  a  crew  of 
two.  Appropriate  hydraulics,  avionics, 
pneumatic,  and  environment  control 
system  changes  will  be  made.  An 
optional  fuel  tank  is  being  offered  in  the 
horizontal  tail  section.  Carbon  brakes 
with  digital  anti-skid  will  be 
incorporated.  Scheduled  completion 
date  for  certification  is  December  1988. 

Discussion 

1.  The  Boeing  747-400  uses  six 
Cathode  Ray  Tubes  (CRT)  to  display  all 
flight,  navigation,  powerplant,  and 
systems  instrumentation,  and 
information.  The  lower  center  CRT  is 
shared  by  displays  of  secondary  engine 
parameters,  fuel  system,  hydraulic 
system,  and  electrical  system 
information.  The  use  of  shared  displ.iy 
space  for  displaying  various  system 
parameters  and  schematics  is  being 
used  on  Boeing  transport  airplanes  for 
the  first  time.  It  is  not  covered  by  the 
current  regulations. 

Part  25  of  the  FAR  was  written  prior 
to  the  development  of  multipurpose 
cockpit  displays.  Sections  25.1303. 1305, 
and  1307  lists  only  the  required 
instruments  because  individual  gauges 
were  all  that  existed  at  that  time.  With 
the  introduction  of  CRT  displays,  it 
became  possible  to  display  the 
operating  information  from  many 
different  systems  on  a  single  CRT.  This 
diplay  allows  the  operating  information 
to  be  centralized  and  displayed  in  many 
different  formats.  Some  of  the  operating 
parameters  presented  on  these  displays 
share  the  display  space  with  others  or 
are  not  permanently  displayed.  When 
displays  are  shared  or  inhibited,  means 
to  alert  the  crew  of  parameter 
exceedances  or  other  information 
requiring  crew  awareness  must  be 
provided  so  the  crew  can  take  corrective 
action.  In  addition  to  alerting  the  crew 
that  corrective  action  is  required,  the 
display  must  have  sufficient  capacity  so 
that  all  the  information  needed  by  the 
crew  to  conduct  safe  operation  of  the 
airplane  can  be  simultaneously 
displayed.  In  the  event  of  a  failure 
condition,  the  data  presented  to  the 
crew  must  be  arranged  and  displayed  in 
a  manner  so  as  not  to  cause  confusion. 
The  displayed  parameters  or  alerts  need 
to  be  arranged  and  edited  in  a  form  that 
effectively  communicates  to  the 


flightcrew  information  necessary  for 
selection  of  the  appropriate  corrective 
actions  following  a  single  event, 
condition,  or  combination  of  events. 

2.  The  proposed  Propulsion  Control 
System  for  the  Boeing  747-400  airplane 
is  made  up  of:  (1)  A  dual  channel 
FADEC  mounted  on  each  engine's  fan 
case;  (2)  an  array  of  interfacing  aircraft 
computers  which  provide  data 
necessary  for  thrust  management,  data 
validation  and  reversion  modes;  (3) 
power  levers  in  the  aisle  stand;  (4)  the 
hydromechanical  interfaces  on  the 
engines;  (5)  the  power  supplies;  and  (6) 
the  interconnecting  wiring.  While  the 
software  function  contained  in  the 
engine's  FADEC  has  been  validated  to  a 
"critical"  level,  the  overall  level  of 
integrity  and  reliability  of  the  installed 
propulsion  control  system  has  not  been 
evaluated  to  satisfy  Part  25 
requirements.  Unlike  conventional 
hydromechanical  controls,  the  electronic 
control  does  not  exhibit  a  "wear  out" 
characteristic  but  rather  exhibits  an  in- 
service  failure  rate  which  may  be 
somewhat  random  with  time.  Therefore, 
endurance  tests  or  other  "mechanical" 
type  evaluations  and  subsequent  tear 
downs  do  not  establish  any  significant 
degree  of  implied  or  inherent  system 
design  integrity  as  has  been  the  case 
with  mechanical  systems  previously 
evaluated  in  accordance  with  Part  25. 
Therefore,  current  regulations  do  not 
provide  for  an  adequate  level  of  safety 
for  propulsion  control  system  similar  to 
the  proposed  747-400  FADEC  system 
and  special  conditions  are  necessary  to 
provide  system  safety  levels  equivalent 
to  a  hydromechanical  system.  These 
proposed  special  conditions  would 
require  that  the  components  of  the 
propulsion  control  system  that  are 
directly  associated  with  setting  thrust 
and  continued  safe  operation  of  each 
engine  must  demonstrate  a  level  of 
system  integrity  and  reliability 
commensurate  with  current  standards 
for  transport  category  airplanes. 

Type  Certification  Basis 

The  type  certification  (TC)  basis  for 
the  Boeing  Model  747-400  series 
airplane  is  proposed  to  be  Part  36  of  the 
Federal  Aviation  Regulations  (FAR); 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  27-6;  and  Part  25  of  the  FAR, 
as  amended  by  Amendments  25-1 
through  25-59,  except  that  the  applicable 
amendment  numbers  for  the  following 
sections  are  those  indicated  as  follows: 
Section  25.571  through  Amendment  25-9; 
§§  25.251;  25.305,  25.607.  25.657,  and 
25.683  through  Amendment  25-22; 
§  25.1401  through  Amendment  25-26; 
§  25.787  and  25.812  through  Amendment 
25-31;  §  25.675  through  Amendment  25- 


37;  S  25.1438  through  Amendment  25-40; 
S  25.107,  25.109  and  25.149  through 
Amendment  25-41;  S  25.331,  25.351, 
25.789,  and  25.809  through  Amendment 
25-45;  9  25.772  through  Amendment  25- 
46;  and  S  25.785  through  Amendment  25- 
50  and  9  S  25.365  and  25.783  through 
Amendment  25-53.  As  proposed,  the 
requirements  of  the  following  sections 
do  not  apply  to  this  type  design  because 
the  original  certiHcation  basis,  which 
did  not  include  these  sections,  has  been 
determined  to  be  adequate:  Sections 
25.631,  25.832,  25.858,  and  25.1529.  The 
TC  basis  includes  special  conditions, 
exemptions,  and  equivalent  safety 
findings  which  are  part  of  the  model 
747-300  series  certification  basis.  These 
exceptions,  existing  exemptions  and  the 
noise  and  environmental  requirements 
are  not  pertinent  to  these  special 
conditions.  Special  conditions 
concerning  flight  deck  electronic 
displays,  overhead  crew  rest 
accommodations,  and  the  reliability  of 
electronic  engine  controls  and  thrust 
management  systems  are  also  being 
considered. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  S  11.49  public  notice  as 
required  by  5§  11-28  and  11.29(b), 
effective  October  14, 1980,  and  may 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101. 

As  the  intended  type  certification  (TC) 
date  for  the  first  B-747-400  to  install  the 
flight  deck  display  system  and  the  full 
authority  digital  electronic  control 
system  is  in  early  December  1988,  the 
FAA  has  shortened  the  comment  period 
to  20  days  in  order  to  make  the  final 
special  conditions  effective  prior  to  that 
TC  date. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Special  Conditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Boeing  Model  747-400  series  airplane. 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c).  1352. 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2),  42  U.S.C.  1857f-10.  4321  et  seq.: 
E.0. 11514:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  The  required  displays  and  alerts  for 
each  phase  of  flight  must  be  provided  in 
a  timely  manner  and  form  that  enables 
the  crew  to  identify  and  carry  out 
necessary  remedial  actions. 

3.  Sufficient  display  capacity  should 
be  provided  so  that  any  parameter 
display  or  alerting  will  not  suppress 
another  display  or  alerting  that  also 
requires  immediate  crew  awareness 
necessary  for  continued  safe  flight  and 
landing. 

4.  Displays  of  parameters  or  alerts 
that  could  cause  the  subsequent 
activation  of  other  displays  or  alerts 
must  be  presented  in  a  manner  and  form 
to  ensure  appropriate  identification  of 
the  most  significant  hazards  and 
required  crew  actions. 

5.  In  addition  to  the  requirements  of 
§i  25.901(c)  and  25.903(b)  of  the  FAR. 
the  components  of  the  propulsion 
control  system  for  each  engine,  both 
airframe  and  engine  furnished,  that 
affect  thrust  in  either  the  forward  or 
reverse  direction  and  are  required  for 
continued  safe  operation,  must  at  least 
have  the  level  of  integrity  and  reliability 
of  a  hydromechanical  system  meeting 
current  airworthiness  standards. 

Issued  in  Seattle.  Washington,  on 
November  a  1988. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-26704  Filed  11-17-88;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Customs  Service  Held  Organizatiort— 
Houston-Galveston,  Laredo,  Dallas/ 
Fort  Worth,  Port  Arttiur,  TX 

agency:  U.S.  Customs  Service,  Treasury. 
ACTION:  Proposed  rule,  solicitation  of 
comments. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
governing  the  Customs  field 
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organization  by  changing  the  boundaries 
of  the  Houston-Galveston,  Laredo. 
Dallas/Fort  Worth,  and  Port  Arthur 
Districts,  which  lie  within  the  Southwest 
Region.  The  purpose  of  the  changes  is  to 
place  all  of  the  Texas  interior  ports 
within  the  Dallas/Fort  Worth  District;  to 
move  supervision  of  the  port  of  San 
Antonio,  Texas,  and  the  user-fee  airport 
at  Midland,  Texas,  from  the  Laredo 
District  to  the  Dallas/Fort  Worth 
District;  and  to  make  minor  alterations 
to  the  Port  Arthur  and  Houston- 
Calveston  Districts  for  simplification  of 
administrative  functions.  Under  these 
proposed  changes,  ports  with  similar 
types  of  operations  will  be  situated  in 
the  same  districts.  The  public  and 
importers  will  thereby  be  better  served 
and  Customs  personnel  and  resources 
more  efficiently  used. 
DATE:  Comments  must  be  received  on  or 
before  January  17, 1989. 
ADDRESS:  Comments  (preferably  in 
triplicate]  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  Room  2119, 1301  Constitution 
Avenue,  NW..  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT. 
Linda  Walfish,  Office  of  Workforce 
Effectiveness  and  Development,  Office 
of  Inspection  and  Control,  U.S.  Customs 
Service  (202)  566-9425. 
SUPPI.EMENTARV  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public  Customs 
proposes  to  amend  §  101.3,  Customs 
Regulations  (19  CFR  101.3),  by  realigning 
the  boundaries  of  several  districts  in  the 
Southwest  Region.  This  will  place  all  of 
the  current  Texas  interior  ports  of  entry 
within  the  Dallas/Fort  Worth  District  It 
will  move  supervision  of  the  port  of  San 
Antonio,  Texas,  and  the  user-fee  airport 
at  Midland,  Texas,  from  the  Laredo 
District  to  the  Dallas/Fort  Worth 
District.  San  Antonio,  an  inland  port/ 
airport  operation,  is  functionally  similar 
to  the  Dallas/Fort  Worth  operation  and 
is  more  easily  accessible  to  the  Dallas/ 
Fort  Worth  District  than  it  is  to  the 
Laredo  District  due  to  better  air 
transportation.  The  user-fee  operations 
at  Midland  will  have  more  in  common 
with  Dallas /Fort  Worth's  ports  than 
with  Laredo's  User  fee  airports  are  those 
which,  while  not  quaUfying  for 
designation  as  an  international  or 
landing  rights  airport,  have  been 
approved  by  the  Conmiissioner  to 
receive  the  services  of  Customs  officers 
fo  processing  aircraft  entering  the  U.S. 


With  this  proposed  change,  Laredo  will 
have  supervision  of  functionally  similar 
border  ports.  These  ports  are  sufficiently 
large  and  spread  out  over  such  a  large 
geographical  area  as  to  require  the  full 
attention  of  the  district  director.  Other 
alterations  in  boundaries  are  minor  and 
for  the  purpose  of  simplification  of 
administrative  functions. 

The  proposed  revised  district 
boundaries  are  as  follows: 

Houston-Galveston  District 

That  part  of  the  State  of  Texas  south 
of  32  degrees  north  latitude,  east  of  97 
degrees  west  longitude,  and  west  of  the 
Neches  River  except  Jefferson  County; 
and  the  territory  included  in  the  port 
limits  of  Corpus  Christi,  Texas.  Ports 
would  include:  Houston-Galveston, 
Corpus  Christi,  Port  Lavaca-Point 
Comfort,  and  Freeport  (all  in  Texas). 

Note:  The  only  changes  are  to  transfer  to 
the  Port  Arthur  District  a  narrow  strip  east  of 
the  Neches  River  running  along  32  degrees 
north  latitude  and  to  transfer  from  the  Port 
Arthur  District  a  small  portion  of  Chambers 
County.  This  simplifies  the  boundaries  of  both 
districts. 

Laredo  District 

That  part  of  the  State  of  Texas  east  of 
the  Pecos  River,  south  of  31  degrees 
north  latitude  and  west  of  99  degrees 
west  longitude  and  that  part  of  die  State 
of  Texas  south  of  28  degrees  30  minutes 
north  latitude  and  west  of  97  degrees 
west  longitude,  except  the  territory 
within  the  port  limits  of  Corpus  Christi, 
Texas.  Ports  would  include:  Laredo, 
Brownsville.  Del  Rio,  Eagle  Pass, 
Hidalgo,  Progresso.  Rio  Grande  City. 
and  Roma  (all  in  Texas). 

Dallas/Fort  Worth  District 

The  State  of  Oklahoma;  that  part  of 
the  State  of  Texas  north  of  32  degrees 
north  latitude;  that  part  of  the  State  of 
Texas  which  is  north  of  28  degrees  30 
minutes  north  latitude  and  between  97 
and  99  degrees  west  longitude;  and  that 
part  of  the  State  of  Texas  which  is  north 
of  31  degrees  north  latitude  and  between 
the  Pecos  River  and  99  degrees  west 
longitude.  Ports  woidd  include:  Dallas/ 
Fort  Worth,  San  Antonio,  Amarillo, 
Austin  and  Lubbock,  all  in  Texas;  and 
Oklahoma  City  and  Tulsa  in  Oklahoma. 

Port  Arthur  District 

That  paul  of  the  State  of  Texas  south 
of  32  degrees  north  latitude  and  east  of 
the  Neches  Riven  and  the  territory 
included  in  Jefferson  County.  Ports 
would  include  the  consolidated  port  of 
Beaumont,  Orange,  Port  Arthur  and 
Sabine,  Texas. 


Note:  The  only  changes  are  to  raise  the 
northern  boundary  to  32  degrees  and  to 
include  all  of  Chambers  County  in  the 
Houston-Galveston  District.  This  simplifies 
boundaries  for  both  districts.  No  ports  are 
affected. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  S  1-4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m..  at  the 
Regulations  and  Disclosure  Law  Branch. 
Room  2119,  U.S.  Customs  Service 
Headquarters.  1301  Constitution  Avenue 
NW..  Washington.  DC  20229. 

Authority 

This  change  is  proposed  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914,  38 
Stat.  623.  as  amended  (19  U.S.C.  2),  and 
delegated  to  the  Secretary  of  the 
Treasury  by  E.O.  No.  10289,  September 
17. 1951  (3  CFR  1949-1953  Comp.  Ch.  n) 
and  pursuant  to  authority  provided  by 
Treasury  Department  Order  No.  101-5, 
dated  February  17. 1987  (52  FR  6282). 

Executive  Order  12291  and  Regulatory 
Flexilrility  Act 

Because  this  document  relates  to 
agency  organization  it  is  not  subject  to 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  and  the  review 
prescribed  by  that  E.O.  are  not  required. 
For  the  same  reason,  this  document  is 
not  subject  to  the  Regidatory  Flexibility 
Act  (5  U.S.C.  801  et  seq.]. 

Customs  routinely  makes  adjustments 
to  its  field  organization  throughout  the 
U.S.  to  acconunodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country  and  to  facilitate  internal 
operational  controls.  Although  the 
proposal  may  have  a  limited  effect  upon 
some  small  entities  in  the  areas  affected, 
it  is  not  expected  to  be  significant 
because  adjusting  the  field  organization 
in  other  areas  has  not  had  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  to  the  extent 
contemplated  by  the  Act.  Nor  is  it 
expected  to  impose,  or  otherwise  cause, 
a  significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 


Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  persoimel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Proposed  Amendments 

It  is  proposed  to  amend  S  101.3, 
Customs  Regulations  (19  CFR  101.3],  as 

set  forth  below: 

PART  101— [AMENDED] 

1.  The  authority  citation  for  Part  101 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  1.  66, 1202 
(Gen  Hdnote.  11),  1624;  Reorganization  Plan  1 
of  1965:  3  CFR  1965  Supp. 

§101.3    [Amended! 

2.  It  is  proposed  to  amend  the  list  of 
Customs  regions,  districts  and  ports  of 
entry  in  S  101.3(b)  in  the  following 
manner: 

a.  In  the  South  West  Region  under  the 
column  headed  "Area",  direcdy 
opposite  "Houston-Galveston.  Texas" 
the  description  would  be  revised  to  read 
as  follows:  "That  part  of  the  State  of 
Texas  south  of  32  degrees  north  latitude, 
east  of  97  degrees  west  longitude,  and 
west  of  the  Neches  River  except 
Jefferson  County;  and  the  territory 
included  in  the  port  Hmits  of  Corpus 
Christi,  Texas." 

b.  bi  the  South  West  Region  under  the 
column  headed  "Area",  directly 
opposite  "Laredo,  Texas"  the 
description  would  be  revised  to  read  as 
follows:  "That  part  of  the  State  of  Texas 
east  of  the  Pecos  River,  south  of  31 
degrees  north  latitude  and  west  of  99 
degrees  west  longitude  and  that  part  of 
the  State  of  Texas  south  of  28  degrees  30 
minutes  north  latitude  and  west  of  97 
degrees  west  longitude,  except  the 
territory  within  the  port  limits  of  Corpus 
Christi,  Texas."  Under  the  column 
headed  "Ports  of  entry",  the  listing  of 
San  Antonio  would  be  deleted. 

c.  In  the  South  West  Region  under  the 
column  headed  "Area",  directly 
opposite  "Dallas/Fort  Worth,  Texas" 
the  description  would  be  revised  to  read 
as  follows:  "The  State  of  Oklahoma;  that 
part  of  the  State  of  Texas  north  of  32 
degrees  North  latitude;  that  part  of  the 
Stale  of  Texas  which  is  north  of  28 
degrees  30  minutes  north  latitude  and 
between  97  and  99  degrees  west 
longitude;  and  that  part  of  the  State  of 
Texas  which  is  north  of  31  degrees  north 


latitude  and  between  the  Pecos  River 
and  99  degrees  west  longitude.  Under 
the  column  headed  "Ports  of  entry",  the 
port  of  San  Antonio  is  added. 

d.  In  the  South  West  Region  under  the 
column  headed  "Area",  direcdy 
opposite  "Port  Arthur,  Texas"  the 
description  would  be  revised  to  read  as 
follows:  "That  part  of  the  State  of  Texas 
south  of  32  degrees  north  latitude  and 
east  of  the  Neches  River,  and  the 
territory  included  in  Jefferson  County." 
Michael  H.  Lane. 
Acting  Commissioner  of  Customs. 

Approved:  Octol>er  5, 1988. 
Salvatore  R.  Martoche, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  88-26737  Filed  11-17-88;  8:45  amj 
BILUNQ  COOE  •109-61-M 


19  CFR  Part  152 

Application  of  Crttarla  UtlKzed  In 
Determining  tha  EllgibMty  of  PlanaUria 
for  Duty-Fraa  Admiaaion  Undar  Ham 
862.10.  Tariff  Schadulaa  of  tha  Unitad 
States  (TSUS) 

AGENCY:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Proposed  interpretive  rule; 
solicitation  of  comments. 

SUMMARY:  Under  item  862.ia  Tariff 
Schedules  of  the  United  States  (TSUS) 
(19  U.S.C.  1202).  articles  may  be 
imported  free  of  duty  under  bond  for 
permanent  exhibition  by  nonprofit 
institutions  established  to  encourage 
science  or  education.  Under  Customs 
established  criteria  for  determining  the 
eligibility  of  merchandise  for  duty-free 
entry  under  this  TSUS  item, 
demonstration  was  considered 
necessary  for  planetaria  to  be  fully  and 
effectively  exhibited.  This  conclusion 
has  not  been  applied  to  other  articles. 
Accordingly,  Customs  proposes  to  align 
its  application  of  the  criteria  in  the  case 
of  planetaria  to  its  application  of  the 
same  criteria  to  other  articles  for  which 
duty-free  entry  under  bond  is  sought  in 
accordance  with  the  provisions  of  item 
862.10,  TSUS.  It  is  anticipated  that  some 
planetaria  which  heretofore  would  have 
qualified  for  duty-free  entry  will  no 
longer  qualify  therefor,  but  will  be 
subject  to  duty  at  varying  rates, 
depending  on  the  tariff  item  number  in 
the  TSUS  under  which  each  article  will 
be  classifiable. 

This  document  invites  public  comment 
with  respect  to  the  Customs  proposed 
action. 

DATE:  Comments  must  be  received  on  or 
before  January  17, 1989. 


ADDRESS:  Comments  (preferably  in 
triphcate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  1301  Constitution  Avenue  NW., 
Room  2119.  Washington,  DC  20229.  (202) 
566-8237. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kenneth  Paley,  Entry  Rulings  Branch. 
(202)  566-5856. 

SUPPLEMENTARY  INFORMATION: 

Background 

Item  862.10,  Tariff  Schedules  of  die 
United  States  (TSUS)  (19  U.S.C  1202), 
provides  for  the  duty-free  entry  of 
articles  for  permanent  exhibition  under 
bond  when  they  are  imported  by  certain 
types  of  organizations  or  for  any  State 
or  municipal  corporation  for  exhibition. 
Headnote  1  of  Part  5a  Schedule  8. 
TSUS,  which  covers  articles  for 
permanent  exhibition  under  bond, 
including  item  862.10,  TSUS,  states  that 
the  provisions  therein  "do  not  apply  to 
articles  intended  for  sale  or  for  any 
purpose  other  than  exhibition  or 
erecting  a  public  monument  *  *     *  " 
The  subject  provision  essentially 
replicates  provisions  dealing  with  the 
duty-free  entry  for  exhibition  of  works 
of  art  and  similar  articles  which  have 
appeared  in  tariff  acts  at  least  as  far 
back  as  1897  (paragraph  702,  Tariff  Act 
of  1897).  These  provisions  have  dealt 
with  items  that  normally,  were  only 
viewed  and  did  not  have  moving  parts. 
Over  the  years  criteria  evolved  which 
Customs  has  utilized  fo  determine  the 
eligibility  of  merchandise  for  duty-free 
entry  under  item  862.10,  TSUS.  These 
criteria,  detailed  in  Treasury  Decision 
(T.D.)  78-420  (file  055134),  published  in 
12  Cust.  Bull.  929,  provide:  (1)  That  the 
article  must  be  imported  for  exhibition 
itself — an  educational  use  of  it  can  only 
be  incidentah  (2)  the  article  must  be 
imported  by  the  qualifying  institution  or 
its  agent;  (3)  admission  can  only  be 
charged  to  defray  expenses  and  the 
article  cannot  be  used  in  connection 
with  a  commercial  venture.  Although 
these  criteria  have  been  applied  in  all 
cases,  it  appears  that  they  have  not  been 
applied  in  the  same  way.  The  multiple 
daily  use  of  planetaria,  for  example,  has 
been  considered  as  part  of  exhibition 
because  it  was  felt  that  demonstration 
was  necessary  for  full  and  effective 
exhibition.  This  conclusion  has  not  been 
applied  to  other  articles.  For  example,  a 
concert  organ  to  be  installed  in  a  music 
hall  was  considered  as  a  musical 
instrument  and  primarily  utilitarian 
rather  than  an  exhibition  object.  The 
reasons  for  the  historical  distinction 
between  planetaria  and  other  articles 
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which  are  imported  for  permanent 
exhibition  under  bond  and  for  which 
duty-free  status  is  claimed  is  uncertain. 
It,  however,  seems  to  date  back  to  a 
time  when  there  were  no  U.S. 
manufacturers  of  planetaria  and  when 
the  facilities  housing  such  equipment, 
sometimes  donated  to  the  public  by 
philanthropists,  were  in  the  nature  of 
governmental  culture  centers.  We 
recently  had  occasion  to  review  the 
application  of  the  above-noted  criteria 
in  connection  with  a  request  for  the 
duty-free  entry  of  a  planetarium 
projector  for  a  university  an  inquiry 
which  noted  that  planetaria  are  usually 
purchased  for  the  purpose  of  making 
presentations  rather  than  serving  as  an 
exhibit  to  be  viewed.  Also,  the 
insititutions  importing  planetaria  and 
seeking  duty-free  entry,  often 
educational  institutions,  appear  to  be 
using  these  planetaria  pri.niarily  for 
research,  teaching,  testing  or  classroom 
study  which  is  the  reason  for  the 
existence  of  these  institutions.  It 
appears  that  persons  attending  a 
demonstration  of  these  articles  or 
presentations  utilizing  them  have  come 
to  view  the  pictures,  images,  lights, 
sounds,  etc.,  produced  by  the  articles 
rather  than  the  articles  themselves. 
While  the  articles  may  be  viewed  during 
such  presentations  or  demonstrations,  it 
is  not  the  purpose  for  which  the  articles 
were  obtained  by  the  institution  or  the 
reason  the  persons  have  attended  such 
presentations  or  demonstrations.  We 
have,  as  previously  discussed,  noted 
that  the  utilization  of  other  articles 
which  have  a  utilitarian  purpose,  e.g.,  a 
concert  organ  to  be  installed  in  a  music 
hall  for  presentations  or  demonstrations, 
have  been  considered  as  being  primarily 
imported  for  such  utilitarian  purpose 
even  though  the  article  is  subject  to 
viewing.  We  have  concluded  that  the 
criteria  in  T.D.  78-420  should  be  applied 
in  the  same  manner  to  all  articles  for 
which  duty-free  entry  is  sought  under 
item  862.10,  TSUS. 

Proposed  Action 

Customs  will  apply  the  criteria 
presented  in  T.D.  78-420  in  a  uniform 
manner.  Planetaria  which  are  to  be 
utilized  for  the  making  of  presentations 
or  demonstrations  will  normally  be 
considered  as  being  imported  for  that 
purpose.  The  observation  of  the 
planetaria,  in  connection  with  these 
presentations  or  demonstrations,  will  be 
considered  as  being  incidental  to  the 
purpose  for  which  they  are  imported. 
Such  position,  while  resulting  from  the 
application  of  the  criteria  in  T.D.  78-420 
in  the  same  manner  they  are  applied  to 
other  articles,  could  produce  a  result 
contrary  to  the  substantive  finding  in  the 


Treasury  Decision.  That  decision 
considered  extensive  use  to  be 
incidental  to  the  observation  of  the 
technical  part  of  a  planetarium  film 
projection  system.  This  change 
regarding  the  application  of  the  criteria 
in  T.D.  78-420  could  result  in  the 
disqualification  of  planetaria,  which  are 
primarily  used  for  the  making  of 
presentations  or  demonstrations,  from 
the  duty-free  treatment  under  item 
862.10.  TSUS.  that  they  have  heretofore 
received. 

Conunents 

Before  making  a  determination  of  this 
matter,  Customs  will  consider  any 
written  comments  timely  submitted, 
comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and  §  103.11. 
Customs  Regulations  (19  CFR  103.11(b)), 
between  (9:00  a.m.  and  4:30  p.m.  on 
normal  business  days,  at  the 
Regulations  and  Disclosure  Law  Branch. 
Room  2119,  U.S.  Customs  Service 
Headquarters,  1301  Constitution  Avenue 
NW.,  Washington,  DC  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L.  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 
William  von  Raab. 
Commissioner  of  Customs. 

Approved  October  7,  1988. 
Salvatore  R.  Martoche. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-26707  Filed  11-17-88:  8:45  am) 
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19  CFR  Part  152 

Dutiabillty  of  Quota  Charges 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Proposed  interpretive  rule; 
solicitation  of  comments. 

SUMMARY:  Pursuant  to  certain  bilateral 
trade  agreements,  a  foreign  country  may 
voluntarily  restrict  the  amount  of  a 
specified  merchandise  that  it  allows  to 
be  exported  from  that  country.  One  of 
the  means  of  controlling  the  export  of 
that  merchandise  is  by  requiring  that  an 
export  license,  visa,  or  other  quota 
document  be  obtained  for  the 
exportation.  The  charge  paid  to  obtain 
the  license,  visa  or  document  is  known 
as  a  quota  charge. 


In  order  to  properly  assess  duty  on 
imported  merchandise,  the  value  of  the 
merchandise  must  be  determinied  by 
Customs.  Generally,  the  customs  value 
of  imported  merchandise  is  the 
transaction  value,  which  is  the  price 
actually  paid  or  payable  for  imported 
merchandise  that  is  sold  for  exportation 
to  the  U.S.  Currently,  when  Customs 
determines  the  value  of  imported 
merchandise,  it  distinguishes  between 
quota  charges  which  are  paid  by  the 
buyer  to  the  seller  of  the  merchandise 
and  those  paid  by  the  buyer  to  a  party 
urelated  to  the  foreign  seller.  If  paid  by 
the  buyer  to  the  seller.  Customs 
considers  the  quota  charges  part  of  the 
transction  value  and  accordingly, 
dutiable.  If  paid  to  an  unrelated  party. 
Customs  has  not  considered  the  quota 
charges  dutiable. 

This  document  proposes  that  all  quota 
charges  paid  as  a  prerequisite  to  the 
exportation  of  foreign  merchandise  to 
the  U.S.  will  be  dutiable,  regardless  of  to 
whom  they  are  paid.  They  will  be 
considered  part  of  the  transaction  value. 
This  change  is  proposed  as  a  result  of 
Customs  recent  examination  of  "quota 
charge"  transactions  revealing  that 
payments  for  quota  charges  are  directly 
linked  to  the  price  actually  paid  or 
payable  for  imported  merchandise. 

DATE:  Comments  must  be  received  on  or 
before  January  17, 1989. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  Control 
Branch,  Room  2324,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  L.  Lobred,  Classification  and 
Value  Division  (202-566-2938). 

SUPPLEMENTARY  INFORMATION: 

Background 

U.S.  Customs  officers  are  required  by 
law  to  appraise  imported  merchandise 
to  determine  its  value.  Duty  rates  are 
usually  assessed  on  the  value  of  the 
merchandise.  The  valuation  provisions 
of  the  Tariff  Act  of  1930  are  found  in 
section  402  (19  U.S.C.  1401a),  as 
amended  by  section  201.  Trade 
Agreements  Act  of  1979  (Pub.  L.  96-39). 
Sections  152.100  et  seq..  Customs 
Regulations  (19  CFR  152.100  et  seq.].  set 
forth  the  regulations  governing  the 
appraisement  and  valuation  of 
merchandise. 

Generally,  pursuant  to  19  U.S.C. 
1401a.  the  customs  value  of  imported 
merchandise  is  the  transaction  value. 
Pursuant  to  19  U.S.C.  1401a(b). 
transaction  value  is  the  price  actually 
paid  or  payable  for  imported 


merchandise  when  it  is  sold  for 
exportation  to  the  U.S..  plus  certain 
additions  not  relevant  here.  Pursuant  to 
§  152.103.  Customs  Regulations  (19  CFR 
152.103).  the  price  actually  paid  or 
payable  will  be  considered  without 
regard  to  its  method  of  derivation. 
Among  other  things,  transaction  value 
may  be  the  result  of  discounts, 
increases,  or  negotiations.  The  "price 
actually  paid  or  payable"  is  defined  in 
§  152.102(f).  Customs  Regulations  (19 
CFR  152.102(f)),  as  the  total  payment 
(whether  direct  or  indirect,  and 
exclusive  of  any  charges,  costs,  or 
expenses  incurred  for  transportation, 
insurance,  and  related  services  incident 
to  the  international  shipment  of  the 
merchandise  from  the  country  of 
exportation  to  the  place  of  importation 
in  the  U.S.)  made,  or  to  be  made,  for 
imported  merchandise  by  the  buyer  to. 
or  for  the  benefit  of,  the  seller. 

Quotas 

A  quota  is  a  control  set  on  the  amount 
of  certain  merchandise  that  is  either 
allowed  to  be  imported  into  the  U.S.  or 
exported  from  another  country  to  the 
U.S.  for  a  certain  period  of  time  so  that  a 
domestic  interest  can  be  protected. 
Import  quotas  are  generally  established 
by  legislation,  by  international 
agreements  implemented  through 
directives  and  by  proclamations  issued 
under  the  authority  contained  in  specific 
legislation.  Quotas  on  the  amount  of 
merchandise  permitted  to  be  exported 
from  a  specific  foreign  country  to  the 
U.S.  are  usually  negotiated  under 
bilateral  or  midtilateral  agreements 
between  the  U.S.  and  other  countries. 

A  prime  example  of  a  trade  agreement 
leading  to  a  foreign  country  restricting 
its  exportations  is  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  known  as  the  Multi-Fiber 
Arrangement  [MFA).  Section  204. 
Agricultural  Act  of  1956  (7  U.S.C.  1854), 
authorizes  the  President  to  negotiate 
agreements  with  other  countries  to  limit 
their  exports  of  "any  agricultural 
commodity  or  product  manufactured 
therefrom  or  textiles  or  textile  products" 
and  to  limit  U.S.  hnportation  of  such 
articles.  Under  the  authority  of  7  U.S.C. 
1854.  the  U.S.  is  a  party  to  the  MFA. 
According  to  this  trade  agreement,  the 
governments  of  textile  supplier  countries 
have  agreed  with  the  U.S.  to  control  the 
exportation  of  textiles  and  apparel  from 
those  countries.  If  imports  of  a  particular 
textile  product  from  a  participating 
exporting  country  are  causing  a  market   . 
disruption  in  the  U.S..  the  U.S.  may 
suggest  to  the  exporting  country  that  a 
restraint  level  be  set  for  the  particular 
product  by  that  country.  If  a  bilateral 
agreement  is  not  worked  out  within  a 


certain  time  frame,  the  U.S.  may  then 
take  unilateral  action  by  establishing  an 
import  quota  for  that  product. 

Pursuant  to  the  MFA,  bilateral 
agreements  with  various  exporting 
countries  have  been  entered  into  by  the 
U.S.,  providing  for  a  limitation  or 
voluntary  restraint  by  the  foreign 
country  on  the  amount  of  exports  of 
specified  categories  of  textile  products 
for  specified  periods. 

A  variety  of  procedures  have  been 
instituted  by  foreign  countries  to 
restrain  the  level  of  their  exports. 

Some  bilateral  agreements  provide 
that  specific  merchandise  from  a 
specific  exporting  country  will  not  be 
permitted  entry  into  the  U.S.  unless 
accompanied  by  a  visa  from  the 
exporting  country.  Other  procedures 
involve  the  exporting  country  requiring 
the  seller  to  obtain  an  export  license  or 
a  quota  document  before  the 
merchandise  can  be  exported. 

Sometimes,  the  exporting  country 
grants  the  export  licenses,  visas,  or 
quota  documents  without  charge  on  a 
first  come-first  serve  basis  until  the 
voluntary  restraint  level  is  met.  In  other 
isntances,  it  merely  allocates  quotas  on 
the  basis  of  past  performance  (prior 
year's  production),  or  the  exporting 
country  sells  the  export  license,  visa,  or 
quota  document  to  various 
manufacturers,  middlemen,  and/or 
importers. 

In  some  situations,  the  exporting 
countr>'  only  allows  the  producer  of  the 
specified  merchandise  to  whom  the 
quota  was  allocated  by  issuance  of  an 
export  license,  visa  or  quota  document 
to  export  the  merchandise.  In  other 
cases,  the  exporting  country  permits  the 
producer  to  transfer  or  resell  his  quota 
allocation  in  total  or  in  part  to  another 
producer  of  the  specified  merchandise. 
In  yet  other  cases,  the  exporting  country 
may  not  require  that  the  person/ 
company  to  whom  quota  is  allocated  be 
a  producer  of  that  commodity.  In  this 
situation,  that  person/company 
obviously  resells  the  quota  allocation  to 
another  party. 

Quota  Charges 

The  charge  paid  to  obtain  an  export 
license,  visa,  or  any  kind  of  quota 
document  entitling  specified 
merchandise  to  be  exported  when  a 
limitation  on  exports  for  that  commodity 
has  been  set  is  called  a  "quota  charge". 
A  quota  charge  is,  in  effect,  a  charge  for 
the  privilege  of  exporting  the  specified 

^  merchandise  to  the  U.S. 

» 

Cosloms  Cuneni  Practice 

In  determining  the  transaction  value 
of  merchandise  imported  into  the  U.S. 
from  foreign  countries  that  have  export 


controls  on  merchandise  which  result  in 
the  payment  of  a  quota  charge  by  a 
producer,  shipper  or  seller.  Customs  has 
held  that  such  charges  are  dutiable  as 
part  of  the  "price  actually  paid  or 
payable  for  merchandise  when  sold  for 
exportation  to  the  United  States."  if  the 
charges  are  included  as  part  of  the  price 
for  the  merchandise  paid  by  the  bi:>er  to 
the  seller.  However,  quota  charges  have 
not  been  considered  part  of  "the  price 
actually  paid  or  payable"  and,  therefore, 
not  considered  dutiable,  when  such 
merchandise  has  been  bought  by  a     . 
buyer  from  one  seller  while  the  quut.i 
charge  is  paid  by  the  same  buyer  to 
someone  unrelated  to  the  seller.  See,  for 
example,  ORR  ruling  letter  542169  dated 
September  18, 1980  (TAA  *6)  and  ORR 
ruling  letter  542150  dated  Januarj  6. 19S1 
(TAA  #14).  Customs  rationale  for  this 
view  has  been  that  moneys  paid  for 
quota  charges  directly  to  the  seller  by 
the  buyer  are  part  of  the  "price  actually 
paid  or  payable"  for  the  merchandise, 
but  moneys  paid  for  quota  charged  by 
the  buyer  to  an  unrelated  party  to  the 
seller  are  not  paid  for  the  merchandise. 

Reasons  for  Proposed  Change 

Customs'  experience  leads  it  to 
conclude  that  paj-ments  for  quota 
charges  are  directly  linked  to  the 
payments  made  for  imported 
merchandise.  Where  quota  status  is  a 
condition  of  export,  and  the  importer 
cannot  complete  the  transaction  without 
obtaining  quota,  a  transaction  which 
does  not  include  quota  charges  docs  not 
reflect  the  complete  price  of  a  sale  for 
export  to  the  United  States  within  the 
meaning  of  transaction  value  under  19 
U.S.C.  1401a(b).  Therefore,  payments  for 
quota  charges  are  part  of  "the  price 
actually  paid  or  payable  when  sold  for 
export  to  the  United  States"  and  should 
be  considered  part  of  the  transaction 
value.  This  conclusion  is  reflected  in  the 
three  following  situations: 

(1)  Where  the  seller  obtains  quota, 
and  includes  the  cost  of  obtaining  it  in 
the  sales  price  paid  by  the  buyer,  the 
cost  of  quota  is  part  of  the  price  actually 
paid  when  the  merchandise  is  sold  for 
export. 

(2)  Where  the  seller  obtains  quota  on 
behalf  of  the  buyer,  and  the  buyer 
makes  a  separate  payment  to  the  quota 
holder  for  the  cost  of  quota,  the  cost  of 
obtaining  quota,  combined  with  the  cost 
of  purchasing  the  merchandise, 
constitute  the  price  when  sold  for 
export. 

(3)  Where  the  buyer  independently 
obtains  its  own  quota  from  a  party 
unrelated  to  either  the  buyer  or  the 
seller,  the  cost  of  obtaining  quota, 
combined  with  the  cost  of  purchasing 
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the  merchandise,  constitutes  the  price 
actually  paid  when  sold  for  export. 

Proposed  Action 

In  accordance  with  this  reasoning. 
Customs  is  proposing  that  quota  charges 
necessary  to  export  merchandise  be 
included  as  part  of  "the  price  actually 
paid  or  payable  when  sold  for 
exportation  to  the  United  States." 
regardless  of  which  party  initially  pays 
the  quota  charge.  Accordingly,  it  is 
proposed  that  all  payments  of  quota 
charges  be  considered  as  part  of  the 
transaction  value  of  the  merchandise 
and  therefore  dutiable. 

If  this  proposed  interpretive  rule  is 
adopted,  all  prior  Customs  rulings  which 
exempted  from  transaction  value  quota 
charges  paid  as  a  prerequisite  to  the 
exportation  of  merchandise  from  foreign 
countries  would  be  revoked,  to  the 
extent  that  they  are  inconsistent  with 
this  rule.  Each  of  the  recipients  of  those 
rulings  would  be  notified  of  Customs 
reversal  of  its  position  pursuant  to 
§  177.9(d).  Customs  Regulations  (19  CFR 
177.9(d)). 

In  making  this  proposal.  Customs  has 
taken  note  of  previous  Court  cases,  such 
as  Pa  nation  Trade  Co.  v.  United  States, 
54  Cust.  Ct.  758,  A.R.D.  181  (1965).  and 
Stern  fold  v.  United  States.  12  Cust.  Ct. 
App.  172,  T.D.  40065  (1924),  which  have 
held  certain  export  taxes  or  charges 
paid  to  a  foreign  government  not  to  be 
part  of  dutiable  value  in  a  sale  for 
export.  However,  these  cases  were  so 
inherently  tied  to  the  concept  of  export 
value  that  they  are  not  relevant  to  the 
issue  of  whether  quota  charges  should 
be  deemed  to  be  dutiable  for  purposes 
of  transaction  value. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Room  2324, 
Customs  Headquarters,  1301 
Constitution  Avenue  NW..  Washington. 
DC  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations 
Control  Branch,  U.S.  Customs  Services. 


However,  personnel  from  other  offices 
participated  in  its  development. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  September  28, 1988. 
Salvatote  R.  Martoche, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  88-26708  Filed  11-17-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404, 410,  416,  and  422 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits;  Black 
Lung  Benefits;  Supplemental  Security 
Income  for  the  Aged,  Blind,  and 
Disabled;  Organization  and 
Procedures;  Application  of  Circuit 
Court  Law 

AGENCY:  Social  Security  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  These  proposed  regulations 
withdraw  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  at  52  FR 
2557  on  January  23, 1987.  That  NPRM 
described  a  new  type  of  Social  Security 
ruling  (Social  Security  Acquiescence 
Ruling  or  "Acquiescence  Ruling"),  which 
is  available  to  the  public.  These 
proposed  regulations  reflect  a  new 
proposed  policy  explaining  the  manner 
in  which  we  will  apply  decisions  of  the 
United  States  Courts  of  Appeals  that  we 
determine  conflict  with  Social  Security 
Administration  (SSA)  policy  in 
adjudicating  claims  under  title  II  and 
title  XVI  of  the  Social  Security  Act  (the 
Act)  and  title  IV.  Part  B  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  The 
regulation  changes  will  become  effective 
on  the  date  of  publication  of  final 
regulations. 

DATE:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  January  17. 1989. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585,  Baltimore, 
Maryland  21203.  or  delivered  to  the 
Office  of  Regulations.  Social  Security 
Administration.  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 


making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Berge,  Legal  Assistant,  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-7452. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  June  1985,  the  Social  Security 
Administration  first  announced  a 
change  in  the  way  it  would  respond  to 
United  States  Courts  of  Appeals 
decisions  affecting  its  programs.  This 
policy  provided  for  the  issuance  of 
Social  Security  Acquiescence  Rulings 
which  explain  the  manner  in  which  we 
will  apply  decisions  of  the  United  States 
Courts  of  Appeals  that  we  determine 
conflict  with  SSA  policy.  As  originally 
announced,  these  rulings  were  to  be 
applied  only  at  the  administrative  law 
judge  hearing  level  and  by  the  Appeals 
Council.  In  January  1986,  before  we 
issued  any  Social  Security  Acquiescence 
Rulings,  we  revised  this  policy  to 
provide  that  Acquiescence  Rulings 
would  apply  at  all  levels  of 
administrative  adjudication  (i.e.,  initial, 
reconsideration,  administrative  law 
judge  and  Appeals  Council)  so  long  as 
they  met  certain  criteria. 

We  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  at  52  FR  2557  on 
January  23, 1987,  describing  the  new 
type  of  ruling.  The  NPRM  provided  that 
Acquiescence  Rulings  would  apply 
within  the  appropriate  circuit  at  all 
administrative  levels  of  adjudication  if: 

(1)  (a)  No  prompt  relitigation  of  the 
policy  at  issue  was  to  be  sought  in  the 
relevant  circuit;  and 

(b)  Application  of  the  ruling  at  all 
administrative  levels  would  be 
workable  (i.e.,  would  not  result  in 
administrative  inefficiency)  and  feasible 
and  would  not  have  an  unacceptably 
adverse  effect  on  Social  Security 
programs  or  disadvantage  individuals 
already  on  the  Social  Security  benefits 
rolls;  or 

(2)  A  regulatory  change  to  conform 
national  policy  to  a  circuit  court  ruling 
was  being  pursued  and  there  was  little 
doubt  of  its  ultimate  publication. 

The  NPRM  provided  further  that  if  a 
ruling  did  not  meet  one  of  these  criteria, 
it  would  be  applied  only  at  the 
administrative  law  judge  hearing  level 
and  by  the  Appeals  Council.  However,  if 
we  determined  that  a  particular  case 
would  be  suitable  for  relitigation,  the 
Acquiescence  Ruling  would  not  be 
binding  on  the  Appeals  Council.  We 
received  several  comments  on  that 
NPRM,  which  we  considerd  in 


developing  the  new  proposed  policy 
announcnd  in  these  proposed 
regulations. 

These  proposed  regulations  withdraw 
the  NPRM  published  at  52  FR  2557  on 
January  23, 1987,  introduce  a  new 
proposed  policy  for  applying  decisions 
of  the  United  States  Courts  of  Appeals 
that  we  determine  conflict  with  SSA 
policy,  explain  the  manner  in  which  we 
will  apply  those  decisions,  and  as  part 
of  that  policy,  describe  the  limited 
conditions  under  which  we  may  decide 
to  relitigate  the  issue(s)  decided  by  a 
circuit  court  in  a  particular  case. 

SSA  reserved  the  authority  in  the 
previous  NPRM  to  limit  the  application 
of  Social  Security  Acquiescence  Rulings 
to  the  administrative  law  judge  hearing 
level  of  and  the  Appeals  Council 
because  of  concerns  that  adjudicators  at 
the  initial  and  reconsideration  level 
would  have  difficulty  in  applying  some 
circuit  court  decisions  in  a  uniform 
manner.  We  also  were  concerned  about 
the  potential  impact  of  this  new  policy 
on  SSA  program  administration. 
However,  since  this  policy  has  been  in 
effect,  we  have  not  used  these  criteria  to 
limit  the  applicability  of  any  ruling.  We 
have  concluded  based  on  our  experience 
with  the  acquiescence  policy  that 
making  Social  Security  Acquiescence 
Rulings  applicable  at  all  levels  of 
administrative  adjudication  will  not 
have  a  significant  adverse  impact  on  the 
agency  or  on  the  programs  we 
administer. 

In  reviewing  circuit  court  decisions, 
we  have  found  that  the  vast  majority  of 
them  consider  only  the  issue  of  whether 
the  Secretary's  decision  is  supported  by 
substantial  evidence  (the  statutory 
standard  for  judicial  review  of  the 
Secretary's  final  decision).  By  definition. 
this  type  of  decision  requires  no  specific 
action  by  SSA  except  to  effectuate  the 
court  order  in  question.  Accordingly, 
most  circuit  court  decisions  do  not 
conflict  with  SSA  policy;  however,  a  few 
do  conflict  with  SSA's  interpretation  of 
a  provision  of  the  Social  Security  Act  or 
the  regulations.  Our  new  policy  provides 
that  as  to  this  type  of  decision,  unless 
we  appeal,  we  will  promptly  publish  a 
Social  Security  Acquiescence  Ruling. 
That  ruling  will  apply  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  so  long  as  it  is  in 
effect,  unless  the  decision,  by  its  nature, 
applies  only  at  certain  levels  of 
adjudication  such  as  a  case  dealing  with 
the  conduct  of  an  administrative  law 
judge  hearing. 

Some  circuit  court  decisions  do  not 
conflict  with  SSA  policy  but 
nevertheless  establish  an  evidentiary  or 
procedural  requirement  which  the 
Secretary  must  satisfy  in  his  decisions; 


for  example,  requiring  specific  language 
in  an  administrative  law  judge  decision. 
These  decisions  may  not  warrant  that  a 
Social  Security  Acquiescence  Ruling  be 
issued  since  they  do  not  conflict  with 
SSA's  policys;  however,  SSA 
adjudicators  will  apply  the  requirements 
of  this  type  of  decision  in  deciding 
claims  of  individuals  residing  within  the 
applicable  circuit.  We  may  issue  written 
instructions  to  our  adjudicators 
regarding  cases  affected  by  such  a 
decision. 

Proposed  Regulations 

The  proposed  regulations  provide  that 
we  will  apply  United  States  Court  of 
Appeals  decisions  that  we  determine 
conflict  with  SSA  policy  unless  the 
government  appeals  the  decision.  We 
generally  will  not  issue  an  Acquiescence 
Ruling  for  a  particular  decision  until  the 
government  has  timely  exhausted  all 
avenues  of  judicial  review  or  has 
decided  to  refrain  from  pursuing  further 
judicio!  review  in  the  particular  case. 

When  the  government  does  not 
appeal,  or  is  unsuccessful  on  appeal,  we 
will  publish  a  Social  Security 
Acquiescence  Ruling  and  we  will  apply 
the  circuit  court  decision  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  to  all  claims 
presenting  the  issue(s)  addressed  in  the 
ruling  unless  the  decision,  by  its  nature, 
applies  only  to  certain  levels  of 
adjudication.  The  ruling  will  describe 
the  case,  identify  the  issue(s) 
considered,  and  explain  how  we  will 
apply  the  decision  within  the  applicable 
circuit,  including,  as  necessary,  how  the 
decision  relates  to  other  decisions 
within  the  applicable  circuit.  We  will 
publish  all  rulings,  including  Social 
Security  Acquiescence  Rulings  as  well 
as  all  other  rulings,  in  the  Federal 
Register.  In  the  past.  Social  Security 
Rulings  and  Social  Security 
Acquiescence  Rulings  have  been 
published  singly  and  in  cumulative 
annual  editions,  but  have  not  appeared 
in  the  Federal  Register.  All  rulings  will 
also  be  published  for  sale  by  the 
Government  Printing  Office  and  made 
available  at  district  and  branch  offices 
as  well  HS  the  field  offices  of  the  Office 
of  Hearings  and  Appeals.  Generally,  the 
rulings  will  be  effective  on  the  date  of 
publication  in  the  Federal  Register. 

If  we  make  a  determination  or 
decision  on  a  claim  after  the  date  of  a 
circuit  court  decision,  but  before  we 
publish  an  Acquiescence  Ruling,  and 
after  the  publication  of  the  ruling,  the 
claimant  requests  application  of  the 
ruling  to  the  prior  determination  or 
decision  and  can  demonstrate  that 
application  of  the  ruling  could  change 
the  prior  determination  or  decision,  we 


will  readjudicate  the  claim  at  the  same 
level  it  was  last  adjudicated,  in 
accordance  with  the  requirements  of  the 
ruling.  The  readjudication  in  this 
circumstance  will  be  limited  to 
consideration  of  the  issue(s)  addressed 
by  the  ruling.  Any  new  determination  or 
decision  on  readjudication  will  be 
subject  to  administrative  and  judicial 
review  in  accordance  with  our 
regulations.  Our  conclusion  that 
readjudication  is  not  appropriate  will 
not  be  subject  to  further  administrative 
or  judicial  review. 

Although  we  will  apply  a  circuit  court 
decision  which  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
on  regulations,  circumstances  may  arise 
which  bring  into  question  whether  the 
circuit  court  would  reach  the  same 
conclusion  as  it  did  in  its  prior  decision 
if  the  issuefs)  were  relitigated  within  the 
circuit.  Accordingly,  the  proposed 
regulations  also  establish  a  process  for 
the  relitigation  of  issues  whereby  we 
may  apply  our  interpretation  of  the 
Social  Security  Act  or  regulations  in  the 
future  administrative  adjudication  of 
claims. 

The  first  step  in  this  relitigation 
process  requires  the  occurrence  of  an 
activating  event  which  raises  the 
question  of  whether  the  circuit  court 
would  reach  the  same  decision  if  the 
issue(s)  previously  decided  were 
presented  to  it  again.  In  general,  these 
activating  events  are: 

1.  An  action  by  both  Houses  of 
Congress  that  indicates  that  a  court  case 
on  which  an  Acquiescence  Ruling  was 
based  was  decided  inconsistently  with 
congressional  intent,  such  as  may  be 
expressed  in  a  joint  resolution,  an 
appropriations  restriction,  or  enactment 
of  legislation  which  affects  a  closely 
analogous  body  of  law;  or 

2.  A  statement  in  a  majority  opinion  of 
the  same  circuit  that  indicates  the  court 
might  no  longer  follow  its  previous 
decision  if  a  particular  issue  were 
presented  again;  or 

3.  Subsequent  circuit  court  precedent 
in  other  circuits  that  supports  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(s)  in 
question;  or 

4.  A  subsequent  Supreme  Court 
decision  that  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
decision  on  which  we  based  a  Social 
Security  Acquiescence  Ruling. 

The  second  step  in  the  relitigation 
process  requires  that  the  General 
Counsel  of  the  Department  of  Health 
and  Human  Services,  after  consulting 
with  the  Department  of  Justice,  concur 
that  relitigation  of  an  issue  and 
application  of  our  interpretation  of  the 
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Social  Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit 
would  be  appropriate. 

The  third  step  in  the  relitigation 
process  requires  publication  of  a  notice 
in  the  Federal  Register  that  we  will 
apply  our  interpretation  of  the  Social 
Security  Act  or  regulations  as  to  the 
issue  that  was  the,  subject  of  the 
Acquiescence  Ruling  at  the 
administrative  level  within  the  circuit. 
The  notice  will  explain  why  we  made 
this  decision.  We  propose  to  continue 
the  policy  of  applying  our  interpretation 
of  the  Act  or  regulations  in  order  to 
reliligate  an  issue.  This  policy  allows  us 
to  acquiesce  in  circuit  court  precedent 
while  still  preserving  the  option  to 
relitigate. 

We  view  Acquiescence  Rulings  and 
related  Federal  Register  notices  as 
interpretative  rules  which  would  be 
exempt  from  the  notice  of  proposed 
rulemaking  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
section  553(b).  If  this  view  is  made 
subject  to  legal  challenge,  the 
Department  will  not  apply  the  policy 
statement  it  issued  in  1970  as  regards 
the  public's  participation  in  rulemaking 
with  respect  to  the  Ruling  or  notice  at 
issue.  This  policy  statement  noted  that 
although  the  Administrative  Procedure 
Act  exempts  from  the  notice  of  proposed 
rulemaking  requirements  matters 
relating  to  public  property,  loans,  grants, 
benefits  or  contracts,  the  Department 
would  waive  this  exemption  and  would 
use  the  notice  of  proposed  rulemaking 
procedures  in  the  exempt  categories.  See 
36  PR  2532  (1971). 

After  we  have  published  a  notice  in 
tlie  Federal  Register  of  our  intent  to 
relitigate  an  issue  that  is  the  subject  of 
an  Acquiescence  Ruling,  we  will  take 
steps  to  expedite  administrative  and 
judicial  review  and  resolution  of  the 
issue  in  question  and  ensure  that  we  are 
able  to  comply  with  any  subsequent 
circuit  court  or  Supreme  Court  decision. 
First,  any  claimant  in  the  appropriate 
circuit  whose  claim  is  made  subject  to 
the  relitigation  procedure  established  in 
this  regulation  will  receive  a  separate 
notice  with  the  determination  or 
decision  on  the  claim.  That  notice  will 
explain  the  difference(s)  in  policy 
between  the  Acquiescence  Ruling  and 
our  interpretation  of  the  Social  Security 
Act  or  regulations  and  inform  the 
claimant  that  the  agency  is  seeking  to 
relitigate  the  issue  in  the  circuit.  Claims 
not  subject  to  relitigation  will  continue 
to  be  decided  in  accordance  with  the 
circuit  standard  contained  in  the 
Acquiescence  Rubng.  Second,  the 
agency  will  maintain  a  Usting  of  all 
claimants  who  receive  such  notices  so 


that  any  subsequent  decision  of  the 
circuit  court  or  the  Supreme  Court  can 
be  implemented  quickly  and  efficiently. 
We  will  attempt  to  maintain  national 
uniformity  in  the  administration  of  our 
programs  by  seeking  Supreme  Court 
review  of  adverse  circuit  court  decisions 
which  have  a  major  impact  on  program 
administration,  by  clarifying  our 
regulations  when  their  ambiguity  has 
resulted  in  a  circuit  court  decision 
interpreting  them  differently  than  the 
way  we  intended  them  to  be  interpreted, 
by  issuing  a  new  regulation(s)  if  a  circuit 
court  decision  concerns  an  issue(s) 
which  the  current  regulations  do  not 
address,  and  by  seeking  corrective 
legislation  from  the  Congress. 
Accordingly,  we  will  rescind  as  obsolete 
a  Social  Security  Acquiescence  Ruling 
when:  The  Supreme  Court  overrules  or 
limits  a  circuit  court  decision  on  an 
issue  that  was  the  basis  of  an 
Acquiescence  Ruling;  or  a  circuit  court 
overrules  or  limits  its  prior  decision  on 
an  issue  that  was  the  basis  of  an 
Acquiescence  Ruling;  or  a  Federal  law  is 
enacted  that  removes  the  basis  for  the 
decision  of  a  circuit  court  that  was  the 
subject  of  an  Acquiescence  Ruling;  or 
we  subsequently  clarify,  modify  or 
revoke  a  regulation  or  ruling  that  was 
the  subject  of  a  circuit  court  decision 
that  conflicts  with  our  interpretation  of 
the  Social  Security  Act  or  regulations. 
We  will  also  rescind  as  obsolete  a 
Social  Security  Acquiescence  Ruling 
when  we  subsequently  issue  a  new 
regulation(s)  addressing  an  issue(s)  not 
previously  included  in  our  regulations 
when  that  issue  was  the  subject  of  a 
circuit  court  decision  that  conflicts  with 
our  interpretation  of  the  Social  Security 
Act  or  regulations  and  that  decision  is 
not  one  which  is  compelled  by  the 
statute  or  the  Constitution. 
We  are  not  proposing  the 
acquiescence  policy  outlined  in  this 
NPRM  because  we  believe  that  this 
policy,  or  any  acquiescence  policy,  is 
legally  compelled.  Rather,  we  believe 
that  the  particular  policy  we  are 
proposing  is  an  appropriate  exercise  of 
our  responsibility  to  administer  the  vast 
and  complex  Social  Security  benefit 
programs  in  a  manner  that  is  least 
burdensome  to  Social  Security  claimants 
and  preserves  our  ability  to  attempt  to 
maintain  the  national  uniformity  of 
program  administration.  We  solicit 
public  comment  on  all  aspects  of  our 
proposed  acquiescence  policy, 
particularly  on  the  manner  in  which 
claims  subject  to  relitigation  should  be 
selected. 


Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  E.0. 12291 
because  it  will  not  have  annual  effect  on 
the  economy  of  100  million  dollars  or 
more,  or  otherwise  meet  the  threshold 
criteria.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
new  reporting  or  recordkeeping 
requirements  requiring  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act 

These  proposed  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
rules  will  only  affect  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.802  Social  Security- 
Disabihty  Insurance;  13.803  Social  Security- 
Retirement  Insurance;  13.804  Social  Security- 
Survivors  Insurance;  13.807  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  survivors  and 
disability  insurance. 

20  CFR  Part  4lO 

Administrtive  practice  and  procedure. 
Black  lung  benefits.  Death  benefits, 
Disability  benefits.  Miners. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

20  CFR  Part  422 

Freedom  of  information. 
Administrative  practice  and  procedure, 
organization  and  functions  (Government 
agencies).  Social  Security. 

Dated:  August  19, 1988. 
Dorcas  R.  Hardy 
Commissioner  of  Social  Security. 

Approved:  August  25, 1968. 
Otis  R.  Bowen. 
Secretary  of  Health  and  Human  Services. 

Parts  404,  410,  416.  and  422  of  20  CFR 
are  proposed  to  be  amended  as  follows: 


PART  404— [AMENDED] 

1.  The  authority  citation  for  Subpart  J 
of  Part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(j).  205  (a),  (b).  and  (d)- 
(h),  221(d).  and  1102  of  the  Social  Security 
Act:  42  U.S.C.  401(j).  405  (a),  (b),  and  (d)-{h), 
421(d).  and  1302;  sec.  5  of  Pub.  L.  97-455,  96 
Slat.  2500:  sec.  6  of  Pub.  L.  98-460,  98  Stat. 
1802. 

2.  New  §  404.984  is  added  to  read  as 
follows: 

§  404.984    Application  of  circuit  court  law. 

The  procedures  which  follow  apply  to 
administrative  determinations  or 
decisions  on  claims  involving  the 
application  of  circuit  court  law. 

(a)  We  will  apply  a  United  States 
Court  of  Appeals  decision  which  we 
determine  conflicts  with  our 
interpretation  of  a  provision  of  the 
Social  Security  Act  or  regulations  unless 
the  government  appeals  or  we  relitigate 
the  issue  presented  in  the  decision  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section.  We  will  apply  the 
decision  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  unless  the  decision,  by 
its  nature,  applies  only  at  certain  levels 
of  adjudication. 

(b)  When  we  determine  that  a  United 
States  Court  of  Appeals  decision 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  and  the  government  does  not 
appeal  or  appeals  unsuccessfully,  we 
will  issue  a  Social  Security 
Acquiescence  Ruling  that  describes  the 
case,  identifies  the  issue(s)  involved, 
and  explains  how  we  will  apply  the 
decision  including,  as  necessary,  how 
the  decision  relates  to  other  decisions 
within  the  applicable  circuit.  These 
rulings  will  generally  be  effective  on  the 
date  of  publication  in  the  Federal 
Register.  If  we  make  a  determination  or 
decision  after  the  date  of  a  circuit  court 
decision,  but  before  we  issue  an 
Acquiescence  Ruling,  and  after  the 
publication  of  the  ruling  a  claimant 
requests  application  of  the  ruling  to  the 
prior  determination  or  decision  and  can 
demonstrate  that  application  of  the 
ruling  could  change  the  prior 
determination  or  decision,  we  will 
readjudicate  the  claim  at  the  level  at 
which  it  was  last  adjudicated,  in 
accordance  with  the  ruling.  Any 
readjudication  will  be  limited  to 
consideration  of  the  issue(s)  covered  by 
the  ruling  and  any  new  determination  or 
decision  on  readjudication  will  be 
subject  to  administrative  and  judicial 
review  in  accordance  with  this  subpart. 
Our  conclusion  not  to  readjudicate  will 
not  be  subject  to  further  administrative 
or  judicial  review. 


(c)  After  we  have  published  a  Social 
Security  Acquiescence  Ruling  to  reflect 
a  decision  of  a  United  States  Court  of 
Appeals  on  an  issue,  we  may  decide 
under  certain  conditions  to  relitigate 
that  issue  within  the  same  circuit.  We 
will  relitigate  only  when  the  conditions 
specified  in  paragraphs  (c)  (2)  and  (3)  of 
this  section  are  met,  and,  in  general,  one 
of  the  events  specified  in  paragraph 
(c)(1)  of  this  section,  occurs. 

(1)  Activating  events,  (i)  An  action  by 
both  Houses  of  Congress  indicates  that 
a  court  case  on  which  an  Acquiescence 
Ruling  was  based  was  decided 
inconsistently  with  congressional  intent, 
such  as  may  be  expressed  in  a  joint 
resolution,  an  appropriations  restriction, 
or  enactment  of  legislation  which  affects 
a  closely  analogous  body  of  law;  or 

(ii)  A  statement  in  a  majority  opinion 
of  the  same  circuit  indicates  that  the 
court  might  no  longer  follow  its  previous 
decision  if  a  particular  issue  were 
presented  again;  or 

(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  supports  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(s)  in 
question;  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
decision  upon  which  we  base  a  Social 
Security  Acquiescence  Ruling. 

(2)  The  General  Counsel  of  the 
Department  of  Health  and  Human 
Services,  after  consulting  with  the 
Department  of  Justice,  concurs  that 
relitigation  of  an  issue  and  application 
of  our  interpretation  of  the  Social 
Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit 
would  be  appropriate. 

(3)  We  publish  a  notice  in  the  Federal 
Register  that  we  intend  to  relitigate  an 
Acquiescence  Ruling  issue  and  that  we 
will  apply  our  interpretation  of  the 
Social  Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit. 
The  notice  will  explain  why  we  made 
this  decision. 

(d)  When  we  decide  to  relitigate  an 
issue,  we  will  provide  a  notice 
explaining  our  action  to  all  affected 
claimants.  In  adjudicating  claims  subject 
to  relitigation,  decisionmakers 
throughout  the  SSA  administrative 
review  process  will  apply  our 
interpretation  of  the  Social  Security  Act 
and  regulations,  but  will  also  state  in 
written  determinations  or  decisions  how 
the  claims  would  have  been  decided 
under  the  circuit  standard.  Claims  not 
subject  to  relitigation  will  continue  to  be 
decided  under  the  Acquiescence  Ruling 
in  accordance  with  the  circuit  standard. 
So  that  affected  claimants  can  be 
readily  identified  and  any  subsequent 


decision  of  the  circuit  court  or  the 
Supreme  Court  can  be  implemented 
quickly  and  efficiently,  we  will  maintain 
a  listing  of  all  claimants  who  receive 
this  notice. 

(e)  We  will  rescind  as  obsolete  a 
Social  Security  Acquiescence  Ruling 
and  apply  our  interpretation  of  the 
Social  Security  Act  or  regulations  by 
publishing  a  notice  in  the  Federal 
Register  when  any  of  the  following 
events  occurs: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  decision  on  an 
issue  that  was  the  basis  of  an 
Acquiescence  Ruling;  or 

(2)  A  circuit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling;  or 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  decision  of  a 
circuit  court  that  was  the  subject  of  an 
Acquiescence  Ruling:  or 

(4)  We  subsequently  clarify,  modify  or 
revoke  the  regulation  or  ruling  that  was 
the  subject  of  a  circuit  court  decision 
that  we  determine  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations,  or  we  subsequently 
publish  a  new  regulation(s)  addressing 
an  issue(s}  not  previously  included  in 
our  regulations  when  that  issue(s)  was 
the  subject  of  a  circuit  court  decision 
that  conflicts  with  our  interpretation  of 
the  Social  Security  Act  or  regulations 
and  that  decision  is  not  one  which  is 
compelled  by  the  statute  or  Constitution. 

PART  410— [AMENDED] 

3.  The  authority  citation  for  Subpart  F 
of  Part  410  is  revised  to  read  as  follows: 

Authority:  Sees.  413(b).  426(d1.  507.  anJ  503 
of  the  Federal  Mine  Safety  and  Health  Art  of 
1977;  30  U.S.C.  923(b).  936(a).  956.  and  957. 

4.  New  i  410.670c  is  added  to  read  us 
follows: 

§  410.670c    Application  of  circuit  court  law. 

The  procedures  which  follow  apply  to 
administrative  determinations  or 
decisions  on  claims  involving  the 
application  of  circuit  court  law. 

(a)  The  Administration  will  apply  a 
United  States  Court  of  Appeals  decision 
which  it  determines  conflicts  with  its 
interpretation  of  a  provision  of  the 
Social  Security  Act  or  regulations  unlr.ss 
the  government  appeals  or  the 
Administration  reUtigates  the  issue 
presented  in  the  decision  in  accordance 
with  paragraphs  (c)  and  (d)  of  this 
section.  The  Administration  will  apply 
the  decision  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  unless  the  decision,  by 
its  nature,  applies  only  at  certain  levels 
of  adjudication. 
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(b)  When  the  Administration 
determines  that  a  United  States  Court  of 
Appeals  decision  conflicts  with  the 
Administration's  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  and  the  government  does  not 
appeal  or  appeals  unsuccessfully,  the 
Administration  will  issue  a  Social 
Security  Acquiescence  Ruling  that 
describes  the  case,  identifies  the  issue(s) 
involved,  and  explains  how  the 
Administration  will  apply  the  decision 
including,  as  necessary,  how  the 
decision  relates  to  other  decisions 
within  the  applicable  circuit.  These 
rulings  will  generally  be  effective  on  the 
date  of  publication  in  the  Federal 
Register.  If  the  Administration  makes  a 
determination  or  decision  after  the  date 
of  a  circuit  court  decision,  but  before  it 
issues  an  Acquiescence  Ruling,  and 
after  the  publication  of  the  ruling  a 
claimant  requests  application  of  the 
ruling  to  the  prior  determination  or 
decision  and  can  demonstrate  that 
application  of  the  ruling  could  change 
the  prior  determination  or  decision,  the 
Administration  will  readjudicate  the 
claim  at  the  level  at  which  it  was  last 
adjudicated,  in  accordance  with  the 
ruling.  Any  readjudication  will  be 
limited  to  consideration  of  the  issue(s) 
covered  by  the  ruling  and  any  new 
determination  or  decision  on 
readjudication  will  be  subject  to 
administrative  and  judicial  review  in 
accordance  with  this  subpart.  An 
Administration  conclusion  not  to 
readjudicate  will  not  be  subject  to 
further  administrative  or  judicial  review. 

(c)  After  the  Administration  has 
published  a  Social  Security 
Acquiescence  Ruling  to  reflect  a 
decision  of  a  United  States  Court  of 
Appeals  on  an  issue,  the  Administration 
may  decide  under  certain  conditions  to 
relitigate  that  issue  within  the  same 
circuit.  The  Administration  will 
relitigate  only  when  the  conditions 
specified  in  paragraphs  (c)  (2)  and  (3)  of 
this  section  are  met,  and,  in  general,  one 
of  the  events  specified  in  paragraph 
(c)(1)  of  this  section,  occurs. 

(1)  Activating  events,  (i)  An  action  by 
both  Houses  of  Congress  indicates  that  a 
court  case  on  which  an  Acquiescence 
Ruling  was  based  was  decided 
inconsistently  with  congressional  intent, 
such  as  may  be  expressed  in  a  joint 
resolution,  an  appropriations  restriction, 
or  enactment  of  legislation  which  affects 
a  closely  analogous  body  of  law:  or 

(ii)  A  statement  in  a  majority  opinion 
of  the  same  circuit  indicates  that  the 
court  might  no  longer  follow  its  previous 
decision  if  a  particular  issue  were 
presented  again:  or 


(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  supports  the 
Administration's  interpretation  of  the 
Social  Security  Act  or  regulations  on  the 
issue(s]  in  question;  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
decision  upon  which  the  Administration 
bases  a  Social  Security  Acquiescence 
Ruling. 

(2)  The  General  Counsel  of  the 
Department  of  Health  and  Human 
Services,  after  consulting  with  the 
Department  of  Justice,  concurs  that 
relitigation  of  an  issue  and  application 
of  the  Administration's  interpretation  of 
the  Social  Security  Act  or  regulations  to 
a  claim  or  a  small  number  of  claims 
within  the  circuit  would  be  appropriate. 

(3)  The  Administration  publishes  a 
notice  in  the  Federal  Register  that  it 
intends  to  relitigate  an  issue,  and  that  it 
will  apply  its  interpretation  of  the  Social 
Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit. 
The  notice  will  explain  why  the 
Administration  made  this  decision. 

(d)  When  the  Administration  decides 
to  relitigate  an  issue,  it  will  provide  a 
notice  explaining  its  action  to  all 
affected  claimants.  In  adjudicating 
claims  subject  to  relitigation, 
decisionmakers  throughout  the  SSA 
administrative  review  process  will  apply 
the  Administration's  interpretation  of 
the  Social  Security  Act  and  regulations, 
but  will  also  state  in  written 
determinations  or  decisions  how  the 
claims  would  have  been  decided  under 
the  circuit  standard.  Claims  not  subject 
to  relitigation  will  continue  to  be 
decided  under  the  Acquiescence  Ruling 
in  accordance  with  the  circuit  standard. 
So  that  affected  claimants  can  be 
readily  identified  and  any  subsequent 
decision  of  the  circuit  court  or  the 
Supreme  Court  can  be  implemented 
quickly  and  efficiently,  the 
Administration  will  maintain  a  listing  of 
all  claimants  who  receive  this  notice. 

(e)  The  Administration  will  rescind  as 
obsolete  a  Social  Security  Acquiescence 
Ruling  and  apply  its  interpretation  of  the 
Social  Security  Act  or  regulations  by 
publishing  a  notice  in  the  Federal 
Register  when  any  of  the  following 
events  occur: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  decision  on  an 
issue  that  was  the  basis  of  an 
Acquiescence  Ruling:  or 

(2)  A  circuit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling;  or 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  decision  of  a 


circuit  court  that  was  the  subject  of  an 
Acquiescence  Ruling;  or 

(4)  The  Administration  subsequently 
clarifies,  modifies  or  revokes  the 
regulation  or  ruling  that  was  the  subject 
of  a  circuit  court  decision  that  the 
Administration  determine  conflicts  with 
its  interpretation  of  the  Social  Security 
Act  or  regulations,  or  it  subsequently 
publishes  a  new  regulation(s) 
addressing  an  issue[s)  not  previously 
included  in  its  regulations  when  that 
issue(s)  was  the  subject  of  a  circuit  court 
decision  that  conflicts  with  its 
interpretation  of  the  Social  Security  Act 
or  regulations  and  that  decision  is  not 
one  which  is  compelled  by  the  statute  or 
Constitution. 

PART  416— (AMENDEDl 

5.  The  authority  citation  for  Subpart  N 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1631,  and  1633  of  the 
Social  Security  Act:  42  U.S.C.  1302, 1383.  and 
1383b:  sec.  6  of  Pub.  L  98-460.  98  Stat.  1802. 

6.  New  §  416.1484  is  added  to  read  as 
follows: 

§  416.1484    Application  of  circuit  court  law. 

The  procedures  which  follow  apply  to 
administrative  determinations  or 
decisions  on  claims  involving  the 
application  of  circuit  court  law. 

(a)  We  will  apply  a  United  States 
Court  of  Appeals  decision  which  we 
determine  conflicts  with  our 
interpretation  of  a  provision  of  the 
Social  Security  Act  or  regulations  unless 
the  government  appeals  or  we  relitigate 
the  issue  presented  in  the  decision  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section.  We  will  apply  the 
decision  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  unless  the  decision,  by 
its  nature,  applies  only  at  certain  levels 
of  adjudication. 

(b)  When  we  determine  that  a  United 
States  Court  of  Appeals  decision 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  and  the  government  does  not 
appeal  or  appeals  unsuccessfully,  we 
will  issue  a  Social  Security 
Acquiescence  Ruling  that  describes  the 
case,  identifies  the  issue(s)  involved, 
and  explains  how  we  will  apply  the 
decision  including,  as  necessary,  how 
the  decision  relates  to  other  decisions 
within  the  applicable  circuit.  These 
rulings  will  generally  be  effective  on  the 
date  of  publication  in  the  Federal 
Register.  If  we  make  a  determination  or 
decision  after  the  date  of  a  circuit  court 
decision,  but  before  we  issue  an 
Acquiescence  Ruling,  and  after  the 
publication  of  the  ruling  a  claimant 


requests  application  of  the  ruling  to  the 
prior  determination  or  decision  and  can 
demonstrate  that  application  of  the 
ruling  would  change  the  prior 
determination  or  decision,  we  will 
readjudicate  the  claim  at  the  level  at 
which  it  was  last  adjudicated,  in 
accordance  with  the  ruling.  Any 
readjudication  will  be  limited  to 
consideration  of  the  issue(s)  cr-vered  by; 
the  ruling  and  any  new  determ-iation  or 
decision  on  readjudication  will  be 
subject  to  administrative  and  judicial 
review  in  accordance  with  this  subpart. 
Our  conclusion  not  to  readjudicate  will 
not  be  subject  to  further  administrative 
or  judicial  review. 

(c)  After  we  have  published  a  Social 
Security  Acquiescence  Ruling  to  reflect 
a  decision  of  a  United  States  Court  of 
Appeals  on  an  issue,  we  may  decide 
under  certain  conditions  to  relitigate 
that  issue  within  the  same  circuit.  Vie 
will  relitigate  only  when  the  conditions 
specified  in  paragraphs  (c)  (2)  and  (3)  of 
this  section,  are  met.  and,  in  general, 
one  of  the  events  specified  in  paragraph 
{c)(l)  of  this  section  occurs. 

(1)  Activating  events,  (i)  An  action  by 
both  Houses  of  Congress  indicates  that 
a  court  case  on  which  an  Acquiescence 
Ruling  was  based  was  decided 
inconsistently  with  congressional  intent, 
such  as  may  be  expressed  in  a  joint 
resolution,  an  appropriations  restriction, 
or  enactment  of  legislation  which  affects 
a  closely  analogous  body  of  law;  or 

[ii]  A  statement  in  a  majority  opinion 
of  the  same  circuit  indicates  that  the 
court  might  no  longer  follow  its  previous 
decision  if  a  particular  issue  were 
presented  again;  or 

(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  supports  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(s)  in 
question;  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
decision  upon  which  we  base  a  Social 
Security  Acquiescence  Ruling. 

(2)  The  General  Counsel  of  the 
Department  of  Health  and  Human 
Services,  after  consulting  with  the 
Department  of  Justice,  concurs  that 
relitigation  of  an  issue  and  application 
of  our  interpretation  of  the  Social 
Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit 
would  be  appropriate. 

(3)  We  publish  a  notice  in  the  Federal 
Register  that  we  intend  to  relitigate  an 
Acquiescence  Ruling  issue,  and  that  we 
will  apply  our  interpretation  of  the 
Social  Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit. 
The  notice  will  explain  why  we  made 
this  decision. 
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(d)  WTien  we  decide  to  relitigate  an 
issue,  we  will  provide  a  notice 
explaining  our  action  to  all  affected 
claimants.  In  adjudicating  claims  subject 
to  relitigation,  decisionmakers 
throughout  the  SSA  administrative 
review  process  will  apply  the 
Administration's  interpretation  of  the 
Social  Security  Act  and  regulations,  but 
will  also  state  in  written  determinations 
or  decisions  how  the  claims  would  have 
been  decided  under  the  circuit  standard. 
Claims  not  subject  to  relitigation  will 
continue  to  be  decided  under  the 
Acquiescence  Ruling  in  accordance  with 
the  circuit  standard.  So  that  affected 
claimants  can  be  readily  identified  and 
any  subsequent  decision  of  the  circuit 
court  or  the  Supreme  Court  can  be 
implemented  quickly  and  efficiently,  we 
will  maintain  a  listing  of  all  claimants 
who  receive  this  notice. 

(e)  We  will  rescind  as  obsolete  a. 
Social  Security  Acquiescence  Ruling 
and  apply  our  interpretation  of  the 
Social  Security  Act  or  regulations  by 
publishing  a  notice  in  the  Federal 
Register  when  any  of  the  following 
events  occur: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  decision  on  an 
issue  that  was  the  basis  of  an 
Acquiescence  Ruling;  or 

(2)  A  circuit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling;  or 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  decision  of  a 
circuit  court  that  was  the  subject  of  an 
Acquiescence  Ruling;  or 

(4)  We  subsequently  clarify,  modify  or 
revoke  the  regulation  or  ruling  that  was 
the  subject  of  circuit  court  decision  that 
we  determine  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations,  or  we  subsequently 
publish  a  new  regulation(s)  addressing 
an  is8ue(s)  not  previously  included  in 
our  regulations  when  that  issue(s)  was 
the  subject  of  a  circuit  court  decision 
that  conflicts  with  our  interpretation  of 
the  Social  Security  Act  or  regulations 
and  that  decision  is  not  one  which  is 
compelled  by  the  statute  or  Constitution. 

PART  442— (AMENDED] 

7.  The  authority  citation  for  Subpart  E 
of  Part  442  is  revised  to  read  as  follows: 

Autliority:  See*.  205. 1102. 1106.  and  1871  of 
the  Social  Security  Act.  42  U.S.C.  405, 1302, 
1306,  and  1395hh;  Section  413(b)  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977, 
30  U.S.C.  923(b):  8  U.S.C.  1360:  26  U.S.C  6103; 
5  U.S.C.  552  and  552a. 

8.  Section  442.406  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 
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S  422.406    PubHcatlon. 

«         •         *         *        • 

(b)  Publication  of  rulings.  Although 
not  required  pursuant  to  5  U.S.C. 
552(a)(1)  and  (a)(2),  the  following  rulings 
will  be  published  in  the  Federal  Register 
as  well  as  by  other  forms  of  publication: 

(1)  Social  Security  Rulings  are 
published  in  the  Federal  Register  under 
the  authority  of  the  Commissioner  of 
Social  Security  and  are  finding  on  all 
components  of  the  Administration. 
These  rulings  represent  precedent  final 
opinions  and  orders  and  statements  of 
policy  and  interpretations  that  have 
been  adopted  by  the  Administration. 

(2)  Social  Security  Acquiescence 
Rulings  are  published  in  the  Federal 
Register  under  the  authority  of  the 
Commissioner  of  Social  Security  and  are 
binding  on  all  components  of  the 
Administration,  except  with  respect  to 
claims  subject  to  the  relitigation 
procedures  established  in  S  404.984  (c) 
and  (d),  S  410.610c  (c)  and  (d),  and 

§  416.1484  (c)  and  (d).  For  a  description 
of  Social  Security  Acquiescence  Rulings, 
see  S  404.984(b),  S  410.610c(b)  and 
§  416.14d4(b)  of  this  title. 


§  422.408    [Removed] 

9.  Section  422.408  Statements  of  policy 
and  interpretations  not  published  in  the 
Federal  Register  is  removed. 

10.  Section  422.410  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
follows: 

§  422.4 1 0    Pui>lications  for  sal*. 

•        •        •        •        •  - 

(1)  Social  Security  Acquiescence 
Rulings. 

11.  Section  422.  41&  Availability  of 
Records  is  amended  by  adding  an  "and" 
between  the  words  "policy,"  and 
"other"  and  by  deleting  ".  such  as  Social 
Security  Rulings,"  in  paragraph  (a). 

10.  Section  422.430  is  amended  by 
adding  a  new  paragraph  (a)(6)  to  read  as 
follows: 

§  422.430    Materials  available  at  district 
office*  and  branch  offices. 

(a)  •  *  * 

(6)  Social  Security  Acquiescence 
Rulings. 

11.  Section  422.432  is  amended  by 
adding  a  new  paragraph  (a)(7)  to  read  as 
follows: 

§422.432    Materials  in  field  offices  of  the 
Office  of  Hearings  and  Appeals. 

(a)  •  •  • 

(7)  Social  Security  Acquiescence 
Rulings. 

(FR  Doc.  8-26620  Filed  11-17-8:  8:45  am] 

BIUJNC  COOC  4190-11-M 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Proposed  Amendment  to  the  Bank 
Secrecy  Act  Regulations  Regarding 
the  international  Transportation  and 
Receipt  of  IMonetary  Instruments; 
Correction 

agency:  Departmental  Offices. 

Treasury. 

action:  Notice  of  proposed  rulemaking: 

Correction. 

summary:  This  notice  corrects  a 
typographical  error  contained  in  the 
Notice  of  Proposed  Rulemaking 
published  on  November  14, 1988,  which 
proposed  a  definition  of  "at  one  time" 
for  the  purposes  of  the  international 
transportation  and  receipt  of  monetary 
instruments  and  proposed  to  amend 
§  103.11(k),  the  definition  of  "monetary 
instruments."  to  include  all  forms  of 
traveler's  checks. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  A.  Scott,  Attorney  Advisor, 
Office  of  the  Assistant  General  Counsel 
(Enforcement),  (202)  566-9947. 

In  FR  Doc.  88-26189,  appearing  in  the 
Federal  Register  of  Monday,  November 
14, 1988,  on  page  45776,  amendatory 
item  three  is  corrected  to  read  as 
follows: 

3.  It  is  proposed  to  further  amend 
§  103.11  by  redesignating  paragraphs 
(l)(l)(ii)  through  (l)(l)(iv)  as  (l)(l)(iii) 
through  (l)(l)(v);  by  removing  the  words 
"traveler's  checks"  from  newly 
redesignated  paragraphs  (l)(l)(iii)  and 
(i)(l)(iv);  and  by  adding  a  new 
paragraph  (l)(l]l(ii)  to  read  as  follows: 

§  103. 11     Meaning  of  Terms. 


*         * 


(1)  Monetary  instruments. 

(1)  *   *  * 

(ii)  Traveler's  checks  in  any  form: 

***** 

Dated:  November  14, 1988. 
John  P.  Simpson, 

Acting  Assistant  Secretary  f Enforcement). 
[FTl  Doc.  88-26718  Filed  11-17-68:  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Definitions  of  Former  Prisoner  of  War 

agency:  Veterans  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Vetei  ans  Administration 
(VA)  is  proposing  to  amend  its 
regulation  defining  former  prisoner  of 
war  (POW)  and  establish  criteria  for 


deciding  such  status.  The  Veterans' 
Benefits  and  Service  Act  of  1988 
provides  the  basis  for  redefinition.  The 
effect  of  the  change  will  be  to  permit  the 
VA  to  decide  POW  status  for  an 
extended  class  of  veterans. 

DATES:  Comments  must  be  received  on 
or  before  December  19. 1988.  Comments 
will  be  available  for  public  inspection 
until  December  28, 1988.  This  change  is 
proposed  to  be  effective  May  20, 1988,  in 
accordance  with  law. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
change  to  Administrator  of  Veterans 
Affairs  (271A),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  Room  132  at  the  above  address, 
and  only  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  December  28, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White,  Chief,  Regulaitons 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  The 

regulation  defining  the  term  "former 
prisoner  of  war"  is  being  amended, 
consistent  with  recent  change  of  law  (38 
U.S.C.  101(32))  to  set  criteria  for 
deciding  POW  status  for  a  new  class  of 
eligible  individuals.  Before  enactment  of 
Pub.  L.  100-322.  the  term  POW  did  not 
cover  individuals  interned  or  detained 
during  a  wartime  period  by  a  non-enemy 
government  or  its  agents.  Such 
individuals  generally  were  detained  by 
neutral  governments:  however,  under 
the  recent  revision  any  detainee  may  be 
considered  for  POW  status,  including 
even  those  held  by  allied  governments. 

Mere  detention  does  not 
automatically  convey  POW  staus.  While 
the  circumstances  of  a  detention  are 
not  pertinent  to  a  decision  conveying 
POW  status,  the  reason  for  the 
detention  is  pertinent. 

Previoulsy,  the  VA  had  set  criteria  for 
deciding  POW  status  for  veterans 
detained  during  peacetime.  These 
criteria  are  being  adopted  for  decisions 
under  the  expanded  authority  granted  to 
recognize  POW  status  for  individuals 
detained  during  wartime  by  a  non- 
enemy  government  or  its  agents. 

The  criteria  require  that  for  a 
favorable  decision,  i.e.,  one  which  grants 
POW  status,  the  reason  for  a  detention 
must  have  been  signficantly  to  foster 
anti-American  goals  or  to  embarrass  the 
United  States. 


The  Administrator  hereby  certifies 
that  this  proposed  regulatory 
amendment  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act, 
5  use.  601  through  612.  The  reason  for 
this  certification  is  thast  this  proposed 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  proposed  amendment  is  exempt 
from  the  initial  and  final  regulatory 
flexibiity  analysis  requirements  of 
sections  603  and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the 
Administrator  has  determined  that  this 
proposed  regulatory  amendment  is  non- 
major  for  the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 
amendment  are  64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  November  1, 1988. 
Thomas  K.  Tumage, 

Administrator. 

In  38  CFR  Part  3,  Adjudication,  §  3.1  is 
amended  by  revising  paragraph  (y)  to 
read  as  follows: 

§  3.1    t}eflnitions. 

•  •  •  •  • 

(y)  "Former prisoner ef  war." The 
term  "former  prisoner  of  war"  means  a 
person  who,  while  serving  in  the  active 
military,  naval  or  air  service,  was 
forcibly  detained  or  interned  in  the  line 
of  duty  by  an  enemy  or  foreign 
government,  the  agents  of  either,  or  a 
hostile  force. 

(1)  Decisions  based  on  service 
department  findings.  The  Veterans 
Administration  shall  accept  the  finding 
of  the  appropriate  service  department 
that  a  person  was  a  prisoner  of  war 
during  a  period  of  war  unless  a 
reasonable  basis  exists  for  questioning 
it.  Such  findings  shall  be  accepted  only 
when  detention  or  internment  is  by  an 
enemy  government  or  its  agents. 


(2)  Criteria.  The  Veterans 
Administration  shall  use  the  following 
factors  to  determine  prisoner  of  war 
status. 

(i)  Reasons  for  forcible  detainment  or 
internment.  To  be  considered  a  former 
prisoner  of  war,  a  aerviceperson  shall 
have  been  forcibly  detained  or  interned 
by  an  enemy  or  foreign  government,  the 
agents  of  either,  or  a  hostile  force, 
primarily  to  further  or  enhance  anti- 
American  military,  political  or  economic 
objectives  or  views,  or  to  embarrass  the 
United  States.  A  serviceperson  who  is 
detained  or  interned  by  a  foreign 
government  for  an  alleged  violation  of 
its  laws  is  not  entitled  to  be  considered 
a  former  POW  based  on  that  period  of 
detention  or  internment,  unless  the 
charges  are  a  sham  intended  to 
legitimize  anti-American  military, 
political  or  economic  objectives  or 
views,  or  actions  embarrassing  to  the 
United  States. 

(ii)  Treatment  during  detainment  or 
internment.  The  manner  in  which  a 
ser\'iceperson  is  treated  during 
detainment  or  internment  is  immaterial 
in  determining  whether  a  serviceperson 
was  a  POW. 

(iii)  In  line  of  duty.  The  Veterans 
Administration  shall  consider  that  a 
serviceperson  was  forcibly  detained  or 
interned  in  line  of  duty  unless  the 
evidence  of  record  discloses  that 
forcible  detainment  or  internment  was 
proximately  caused  by  the 
serviceperson's  willful  misconduct. 
Willful  misconduct  means  an  act 
involving  conscious  wrongdoing  or 
known  prohibited  action.  It  involves 
deliberate  or  intentional  wrongdoing 
with  knowledge  of  or  wanton  and 
reckless  disregard  of  its  probable 
consequences. 

(iv)  Hostile  force.  The  term  "hostile 
force"  means  any  entity  other  than  an 
enemy  of  foreign  government  or  the 
agents  of  either  whose  actions  are  taken 
to  further  or  enhance  anti-American 
military,  political  or  economic  objectives 
or  views,  or  to  attempt  to  embarrass  the 
United  States. 

(v)  Determinations  of  POW  status. 
The  Director  of  the  Compensation  and 
Pension  Service,  VA  Central  Office, 
shall  approve  all  VA  regional  office 
determinations,  except  those  accepted 
under  paragraph  (y)(l)  of  this  section, 
either  establishing  or  denying  POW 
status. 

(Authority:  38  U.S.C.  101(32)) 
***** 

[FR  Doc.  88-26697  Filed  11-17-88;  8:45  amj 
BiLUNa  CODE  uae-oi-M 


38  CFR  Part  3 

Basic  Eligibility  Determinations: 
Education 

AGENCY:  Veterans  Administration. 
ACTION:  Proposed  Regulation. 

SUMMARY:  The  Veterans  Administration 
(VA)  is  amending  the  regulation  which 
provides  authority  and  guidelines  for 
making  a  service-connected  discharge 
determination  needed  to  determine 
eligibility  for  educational  assistance 
under  the  Vietnam  Era  CI  Bill  and  the 
Post- Vietnam  Era  Veterans  Educational 
Assistance  Program  (VEAP).  The 
amended  regulation  adds  a  rule  for 
deciding  when  such  a  determination 
must  be  made  for  a  veteran  who  has 
applied  for  benefits  under  the 
Montgomery  GI  Bill-Active  Duty. 
DATES:  Comments  must  be  received  on 
or  before  December  19, 1988.  Comments 
will  be  available  for  public  inspection 
until  December  28, 1988. 
ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A).  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
December  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Susling,  Assistant  Director  for 
Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits.  (202) 
233-2668. 

SUPPLEMENTARY  INFORMATION:  The 
Montgomery  GI  Bill-Active  Duty 
contains  minimum  periods  of  active  duty 
and  minimum  periods  of  service  in  the 
Selected  Reserve  which  a  veteran  must 
serve  in  order  to  maintain  eligibility  for 
educational  assistance  following 
discharge  from  active  duty  or  discharge 
from  the  Selected  Reserve.  The  length  of 
the  minimum  period  of  active  duty  and 
minimum  periods  of  service  in  the 
Selected  Reserve  varies  according  to  the 
circimistances  of  the  veteran's 
enlistment.  It  also  provides  two  different 
monthly  rates  of  full-time  basic 
educational  assistance.  Maintaining 
eligibility  for  the  higher  of  these  two 
rates  following  discharge  from  the 
Selected  Reserve  sometimes  requires 
that  the  veteran  has  served  a  minimum 
period  of  time  in  the  Selected  Reserve. 
The  law  provides  some  exceptions  to 
the  requirements  for  a  minimum  period 
of  active  duty  or  a  minimum  period  of 


service  in  the  Selected  Reserve.  One  of 
these  exceptions  is  for  veterans  who  are 
discharged  for  a  service-connected 
disability.  This  amendment  to  S  3.315(c) 
provides  authority  for  making  disability 
discharge  determinations  needed  to 
determine  eligibility  for  benefits  under 
the  Montgomery  GI  Bill-Active  Duty. 

The  VA  has  determined  that  this 
proposed  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
Executive  Order  12291,  entitle  Federal 
Regulation.  The  regulation  will  not  have 
a  $100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone.  It 
will  have  no  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affaiis 
has  certified  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  cf  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-602. 
Pursuant  to  5  U.S.C.  605(b),  the  proposed 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  enlitites,  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affected 
by  this  proposed  regulation  is  64.124. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions,  Veterans. 

Approved:  October  31. 1988. 
Thomas  K.  Tumage, 
Aiiministratiir. 

PART  3— I  AMENDED  I 

In  38  CFR  Part  3,  Adjudication,  §  3.315 
is  proposed  to  be  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  3.3 1 5    Basic  eligibility  detemtinations- 
dependents,  loans,  education 

•         •         •         *         • 

(c)  Veterans'  educational  assistance: 
(1)  A  determination  is  required  as  to 
whether  a  veteran  was  discharged  or 
released  from  service  because  of  a 
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service-connected  disability  (or  that  the 
official  service  department  records  show 
that  the  veteran  had  at  time  of 
separation  from  service  a  service- 
connected  disability  which  in  medical 
judgment  would  have  warranted 
discharge  for  disability)  whenever  a 
veteran  applies  for  educational  benefits 
under — 

(i)  38  U.S.C.  Chapter  32  or  Chapter  34 
and  is  eligible  for  such  benefits  except 
for  the  181  days  active  duty  requirement: 
or 

(ii)  38  U.S.C.  Chapter  30  when  any  of 
the  following  circumstances  exist. 

(A)  The  veteran  is  eligible  for  basic 
educational  assistance  except  for  the 
minimum  length  of  active  duty  service 
requirements  of  §  21.7042(a)  or 

§  21.7044(a)  of  this  chapter. 

(B)  The  veteran  is  eligible  for  basic 
educational  assistance  except  for  the 
minimum  length  of  service  in  the 
Selected  Reserve  requirements  of 

§  21.7042(b)  or  §  21.7044(b)  of  this 
chapter. 

(C)  The  veteran  is  eligible  for  basic 
educational  assistance  and  except  for 
the  minimum  length  of  service  in  the 
Selected  Reserve  requirements  of 

§  21.7042(b)  or  S  21.7044(b)  of  this 
chapter  is  entitled  to  receive  that 
assistance  at  the  monthly  rates  states  in 
§  21.7136(a)  or  §  21.7137(a)  of  this 
chapter. 

(2)  This  determination  is  subject  to  the 
presumptions  of  incurrence  under 
§  3.304(b)  and  aggravation  under 
§§  3.306  (a)  and  (c)  of  this  part,  based  on 
service  rendered  after  January  3, 1955, 
and  before  August  5. 1964.  or  after  May 
7. 1975.  and  §  3.306(b)  of  this  part  based 
on  service  rendered  during  the  Vietnam 
era. 

(Authority:  38  U.S.C.  1411(a)(l)(A)(ii): 
1412(b)(lJ:  ie02(l)(A):  1652(a)) 

***** 

[VR  Doc.  88-26698  Filed  11-17-88;  845  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3478-31 

Approval  and  Promulgation  of 
implementation  Plans;  Otiio 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Extension  of  the  Public 
Comment  Period. 

summary:  On  September  7, 1988  (53  PR 
34557),  the  U.S.  Environmental 
Protection  Agency  (USEPA)  proposed  to 


disapprove  the  State  of  Ohio's  request  to 
redesignate  the  air  quality  status  of 
Montgomery  County,  Ohio  to  attainment 
for  Total  Suspended  Particulates  (TSP). 

At  the  time  of  the  proposed 
rulemaking,  a  30-day  comment  period 
was  provided.  The  Ohio  Regional  Air 
Pollution  Control  Agency  requested  a 
45-day  extension  of  the  public  comment 
period.  Based  upon  this  request,  USEPA 
is  extending  the  public  comment  period 
for  an  additional  45  days  to  November 
23, 1988. 

DATE:  Comments  must  be  postmarked 
on  or  before  November  23, 1988. 
ADDRESS:  If  possible  please  send  an 
original  and  three  copies  of  all 
comments.  Comments  should  be 
submitted  to:  Gary  Gulezian,  Regulatory 
Analysis  Section  (5AR-26),  Air  and 
Radiation  Branch,  Region  V,  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delores  Sieja,  Air  and  Radiation  Branch 
(5AR-26),  U.S.  Environmental  Protection 
Agency,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604,  (312)  886-6038. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  November  1. 1988. 
David  Kee. 

Acting  Regional  Administrator. 
[FR  Doc.  88-26723  Filed  11-17-88;  8:45  am] 
BILLING  CODE  6S60-S0-M 


40  CFR  Part  52 

(FRL-3478-8) 

Alternative  Emission  Control  Plan  for 
American  Cyanamid  Company  Fortier 
Plant,  Westwego,  LA 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  disapproval 
of  the  American  Cyanamid  Company 
Fortier  Plant  Alternative  Emission 
Reduction  Plan  ("Bubble")  as  a  revision 
to  the  Louisiana  State  Implementation 
Plan  (SIP).  The  proposed  trade  would 
have  used  emission  reduction  credits 
from  incineration  of  the  absorber  off-gas 
(AOG)  vent  at  their  acrylonitrile  plant  to 
avoid  controlling  thirteen  bulk  and 
crude  acrylonitrile  storage  tanks.  The 
thirteen  tanks  have  since  been 
controlled  by  State  order.  EPA 
determined  that  incineration  of  the  AOG 
vent  stream  was  already  required  under 
current  EPA-approved  State  Regulations 
and  that  the  emission  reduction  used  for 
credit  in  the  trade  does  not  qualify  as 
surplus  under  the  present  SIP.  Hence, 
the  bubble  does  not  meet  the 


requirements  of  EPA's  proposed 
Emissions  Trading  Policy  Statement 
(ETPS)  of  April  7, 1982  (47  FR  15076]. 
and  the  basic  direction  of  the  final 
ETPS.  A  relaxation  of  the  SIP  to  create 
surplus  emission  reductions  for  the  trade 
is  not  justifiable  based  on  current  air 
quality. 

DATE:  Comments  must  be  received  at  the 
Region  6  office  by  December  19, 1988. 

ADDRESSES:  Copies  of  the  State's 
submittals  are  available  for  review 
during  normal  business  hours  at  the 
following  locations: 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
Land  and  Natural  Resources  Bldg.,  625 
N.  4th  St.,  Box  44066.  Baton  Rouge. 
Louisiana  70804 

Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch,  1201 
Elm  St.,  Dallas,  Texas  75270. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Riddle,  State  Implementation  Plan 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Division,  EPA 
Region  6, 1445  Ross  Ave.,  Dallas,  Texas 
75202,  (214)  655-7214. 

SUPPLEMENTARY  INFORMATION:  On  July 
22. 1982  the  Governor  of  Louisiana 
submitted  a  request  to  revise  the 
Louisiana  SIP  to  include  an  Alternative 
Emission  Reduction  Plan  ("Bubble")  for 
the  American  Cyanamid  Company 
Fortier  Plant  located  at  Westwego, 
Jefferson  Parish.  The  submittal 
contained  certification  of  adequate 
notice  and  a  public  hearing  for  the 
proposed  alternate  controls.  Additional 
information  necessary  for  review  of  the 
proposal  was  submitted  March  3, 1983 
and  February  21, 1984,  by  the  Air 
Quality  Division  of  the  Louisiana 
Department  of  Environmental  Qualify, 
and  the  bubble  was  revised  on  March  3. 
1983  and  again  on  October  19, 1984.  EPA 
is  proposing  to  disapprove  the  trade  and 
invites  comments  from  all  interested 
persons.  Comments  received  by  the 
Region  6  office  within  30  days  of  the 
publication  of  this  notice  will  be 
considered  by  EPA. 

Background 

American  Cyanamid's  Fortier  Plant 
proposed  to  use  emission  reduction 
credit  from  the  incineration  of  the 
acrylonitrile  plant  absorber  off-gas 
(AOG)  vent  to  indefinitely  delay 
controlling  the  emissions  from  thirteen 
crude  and  bulk  acrylonitrile  fixed  roof 
storage  tanks.  The  tanks  were  not 
equipped  with  any  of  the  emission 
control  devices  required  by  Louisiana 
Air  Quality  Regulation  (LAQR)  22.3.  As 
a  negotiated  RACT  level  of  emissions 


agreed  upon  by  the  company  and  the 
State,  the  State  would  allow  the  AOG 
vent  to  have  baseline  emissions  of  3960 
tons  per  year  (TPY)  of  volatile  organic 
compounds  (VOC).  Since  actual 
emissions  after  incineration  are 
estimated  to  be  1500  TPY  the  State 
would  allow  a  creditable  emission 
reduction  of  2460  TPY  of  VOC. 


To  compensate  for  the  increased 
allowable  emissions  of  108  TPY  at  the 
thirteen  storage  tanks,  the  State 
proposes  to  use  150  TPY  of  American 
Cyanamid's  available  2460  TPY  of 
credit.  This  would  amount  to  a  42  TPY 
net  air  quality  benefit.  The  entire 
American  Cyanamid  trade  is 
summarized  below: 


Slate  Position — Credit  from  AOG  vent 
incineration  -(2460  TPY)  -t-  Increased 
emissions  allowed  at  storage  tanks  (108 
TPY)  +  Net  air  quality  benefit  (42  TPY) 
=  Credit  Balance  -(2310  TPY) 

EPA  Position— 0  TPY  +  108  TPY  -(-  42  TPY 
=  -(-150TPY 
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Sources 
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'  Negotiated  RACT  level  of  emissions  between  Company  and  Stale  based  on  70%  control  of  the  AOG  vent.  The  currently  applicable  regulaton,  f»«»ever,  w  an 
equipment  standard  for  incineralon.  Control  efficiencies  for  incineraton  of  AOG  vent  streams  commonly  range  as  high  as  99%.  and  the  level  of  removal  evidenceo  Dy 
American  Cyanamid  in  this  instance  ie  within  the  expeeted  range  for  a  nomial  incinerator  under  normal  operation  Hence,  m  the  absence  of  any  evtoence  trom  ine 
Slate  that  extra  steps  were  undertaKen  to  enhance  the  control  etfectlvness  of  the  incinerator,  or  that  a  70%  reduction  reflects  the  actual  level  of  contro^  5"'"^'?fr 
tor  the  AOG  vent  stream  by  the  State  and  EPA  when  the  incinerator  requirement  was  adopted  and  approved  into  the  SIP.  EPA  has  concluded  ttiat  subsMuton  oi  tne 
cunent  incineration  requirement  vmth  a  70%  reduction  requirement  would  constitute  a  relaxation  of  the  SIP.  This  is  the  point  upon  which  EPA  bases  rts  disapproval 
recommendaton. 

#  Estimated  emissions  after  incineration. 


The  current  air  qualify  designation  is 
still  nonattainment  for  ozone.  Although 
EPA  proposed  to  call  for  a  new  SIP  for 
the  area  in  1983  based  on  air  quality 
violations  through  1982,  since  no 
violations  were  recorded  in  1983,  EPA 
withheld  final  action  on  that  SIP  calL 
The  last  five  years  of  data  for  the  three 
parishes  (Jefferson,  Orleans,  and  St. 
Bernard)  in  the  New  Orleans  urban 
nonattainment  area  is  as  follows: 


Year 

NAAQS 
(ppm) 

Highest 

exceedance 

(ppm) 

Numtier  of 

excee- 

dances  for 

that  year 

1983 

1984 

1985 

1986 

1967 

.12 
.12 
.12 
.12 
.12 

NA 

.130 

NA 

NA 

.137 

0 

'2 

0 

0 

1 

'  Different  sites. 

The  New  Orleans  urban 
nonattainment  area  has  had  less  than 
one  exceedance  per  year  average  over 
the  1985-1987  time  period.  EPA  is 
monitoring  the  air  quality  situation 
further  before  making  any  decision  to 
call  for  a  revised  SIP.  The  State  has  not 
requested  that  the  area  be  redesignated 
from  nonattainment. 

Review 

Ths  Bubble  qualifies  as  a  "pending 
bubble"  under  EPA's  final  Emissions 
Trading  Policy  Statement  (ETPS)  and 
Technical  Issues  Document  published  in 
the  Federal  Register  of  December  4. 1986 


[51  FR  43814).  It  was  accordingly 
reviewed  from  compliance  with  the 
requirements  of  section  110  of  the  Clean 
Air  Act,  40  CFR  Part  51.  EPA's  proposed 
ETPS  and  Technical  Issues  Document 
published  in  the  Federal  Register  on 
April  7, 1982  [47  FR  15076],  and  the 
pending  bubble  provisions  of  the  final 
ETPS.  EPA  has  reviewed  the  State 
submittal  and  developed  an  Evaluation 
Report.*  This  report  is  available  for 
inspection  by  interested  parties  during 
normal  business  hours  at  the  EPA 
Region  6  office  and  at  the  Louisiana  Air 
Qaulity  Division  office  in  Baton  Rouge. 
Briefly,  the  most  significant  portion  of 
the  review  are  summarized  below. 
The  ETPS  requires  that  emission 
reductions  relied  on  for  credit  be 
surplus-i.e.,  reductions  beyond  the 
appropriate  baseline  level  of  emissions 
for  the  unit  in  question.  At  a  minimum, 
only  emission  reductions  not  required 
by  current  regulations  in  the  SIP,  not 
already  relied  on  for  SIP  planning 
purposes,  and  not  used  by  the  source  to 
meet  any  other  regulatory  requirement, 
can  be  considered  surplus.  The 
appropriate  baseline  depends  on,  among 
other  things,  the  attainment  designation 
and  SIP  approval  status  of  the  area  in 
which  the  affected  unit  is  located. 
Jefferson  Parish  is  part  of  a  designated 
urban  ozone  nonattainment  area.  EPA 


'  Evaluation  Report  for  Alternative  Emission 
Control  Plan  for  Ameincan  Cyanamid  Company, 
Westwego.  Louisiana,  EPA-Region  6.  December 
isee. 


approved  the  explanation  in  the  SIP  that 
showed  how  the  area  would  attain  the 
ozone  national  ambient  air  quality 
standard  by  December  31, 1982  (referred 
to  as  the  demonstration  of  attainment) 
on  February  14, 1980  (45  FR  9903]. 
Because  the  area  continued  to 
experience  violations  of  the  ozone 
standard  through  1982,  EPA  proposed  on 
February  3, 1983  to  find  the  New 
Orleans  SIP  to  be  deficient  and  call  for  a 
revised  SIP  under  section  110(a)(2)(H)  of 
the  Clean  Air  Act.  No  violations  were 
recorded  in  1983,  however,  and  EPA 
withheld  final  action  on  the  SIP  call. 
Two  exceedances  of  the  standard  in 
1984  and  one  in  1987.  indicate  a 
continuing  air  quality  problem  which 
may  not  have  been  fully  corrected  by 
the  approved  SIP.  EPA  is  monitoring  the 
air  quality  situation  further  before 
making  any  decision  on  a  call  for  a 
revised  SIP. 

The  Louisiana  Air  Quality  Regulation 
(LAQR)  22.8  was  approved  by  EPA  as 
part  of  the  SIP  and  requires  the 
application  of  reasonably  available 
control  technology  (RACT)  on  VOC 
waste  gas  disposal.  This  regulation 
requires  that  nonhalogenated 
hydrocarbons  like  those  in  the  AOG 
vent  stream  be  burned  at  1300°F  (740  °C) 
for  0.3  second  or  greater  in  a  direct 
flame  afterburner  or  an  equally  effective 
device. 

The  AOG  vent  had  uncontrolled 
emissions  in  1980  of  13.200  tons  per  year 
(TPY')  of  VOC.  An  incinerator  was 
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installed  in  1981.  and  now  the  total 
emissions  after  control  are  estimated  by 
the  State  at  1.500  TPY.  It  is  EPA's 
position  that  incineration  of  the  vent 
stream  was  required  by  the  SIP.  Since 
incineration  is  the  method  of  control 
being  employed,  and  in  the  absence  of 
evidence  to  demonstrate  that  any  steps 
have  been  taken  to  enhance  the  control 
effectiveness  of  the  incinerator  beyond 
minimum  legal  requirements,  and  in  the 
absence  of  underlying  documentation  to 
show  that  a  level  of  control  as  low  as 
70%  was  envisoned  by  the  State  and 
EPA  when  the  incineration  regulation 
was  initially  adopted  and  approved  into 
the  SIP,  EPA  has  concluded  that  no 
surplus  credits  have  been  created. 

The  state  claims  that  incineration  for 
the  AOG  vent  was  waived  under  LAQR 
22.8(c)  and  that  70  percent  control  is  all 
that  is  required.  At  70  percent  control, 
allowable  emissions  from  the  vent 
would  be  3960  TPY.  By  this  reasoning, 
American  Cyanamid  would  have  2460 
TPY  of  emission  reduction  credits  (3960 
minus  1500),  much  more  than  needed  to 
balance  the  emissions  increase  that  the 
bubble  would  allow  from  the  tanks.  The 
basis  for  this  claim  is  the  approximately 
70  percent  facility-wide  emission 
reduction  expected  from  American 
Cyanamid  in  the  1979  SIP  demonstration 
of  attainment  for  New  Orleans.  That 
demonstration,  however,  does  not 
contain  enforceable  emissions  limits  for 
any  individual  pieces  of  equipment.  The 
demonstration  was  intended  only  to 
show  that,  by  application  of  the  State's 
control  requirements,  the  NAAQS  for 
ozone  would  be  attained  in  New 
Orleans  by  December  31, 1982.  The 
enforceable  means  of  actually  achieving 
those  reductions  are  the  Louisiana  Air 
Quality  Regulations.  The  requirement 
for  the  AOG  vent  is  therefore  an 
equipment  standard,  i.e.,  incineration, 
not  the  approximately  70  percent 
rollback  expected  for  the  facility  as  a 
whole  in  the  attainment  demonstration. 
In  order  to  subsitute  an  emission  limit 
(70  percent  reduction)  for  an  equipment 
standard,  (incineration),  a  SIP  revision 
based  on  a  new  permit  or  other  legally 
enforceable  instrument  incorporating 
that  limit  would  be  required.  The  State 
maintains  this  is  not  necessary  because 
the  incineration  requirement  was 
waived  by  the  Assistant  Secretary  of  the 
Louisiana  Environmental  Control 
Commission  under  LAQR  22.8(c).  This 
waiver  clause  reads  as  follows: 

"Where  it  can  be  demonstrated  to  the 
Department  that  the  waste  gas  stream: 

1.  Is  not  significant  (i.e.  is  less  than 
one  hundred  TPY). 

2.  Will  not  support  combustion 
without  auxiliary  fuel,  or 
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3.  Disposal  cannot  be  practically  or 
safely  accomplished  by  other  means 
without  causing  economic  hardship,  the 
Assistant  Secretary  may  waive  the 
requirement." 

A  brief  history  on  EPA's  approval  of 
this  regulation  is  in  order  here.  On 
reading  the  waiver  provision  when  it 
was  submitted  by  the  State  for 
incorporation  into  the  SIP,  EPA  raised  a 
question  as  to  whether  criteria  1  and  2 
together,  or  1  and  3  together,  or  instead 
only  one  of  either  1  or  2  or  3,  must  be 
met. 

During  the  period  between  EPA's 
proposed  approval  of  §  22.8(c)  and  its 
final  action  on  that  provision,  the 
Louisiana  Environmental  Control 
Commission  adopted  a  resolution 
stating,  among  other  things,  that: 

The  correct  interpretation  and  intent  of 
§  22,8(c)  by  the  State  is  that  .  .  . 
consideration  for  exemption  by  the  Assistant 
Secretary  (previously  Technical  Secretary)  is 
bused  on  a  combination  of  the  three 
conditions  stated  in  §  22.8(c)  .... 

Thus,  the  State  committed  to  adopting 
exemptions  only  for  streams  that  met  a 
combination  of  the  three  criteria  in 
§  22.8(c),  not  just  one.  Because  of  "or"  is 
located  between  criteria  2  and  3,  EPA 
read  the  Commission's  resolution  to 
mean  that,  at  minimum,  criterion  1  must 
always  be  met,  and  either  criterion  2  or 
criterion  3  must  also  be  met.  When  EPA 
granted  final  approval  to  the  exemption 
provision  (see  47  FR  6015,  6016],  it  relied 
expressly  on  this  LECC  resolution: 

The  State  has  submitted  a  resolution 
defining  its  interpretation  of  the  section. 
Upon  consideration  of  the  comments  received 
and  the  State's  resolution,  EPA  has 
determined  that  the  exemption  clause  in 
§  22.8(c)  is  appropriate  (see  Evaluation 
Report,  available  at  addresses  listed  in 
Addresses  section).  Therefore  EPA  is 
granting  final  approval  to  §  22.8(c)  as 
submitted  by  the  State. 

In  the  EPA  Evaluation  Report 
referenced  in  this  statement,  the  Agency 
said: 

The  State  submitted  a  resolution  defining 
its  interpretation  of  the  Section,  which 
explained  that  an  exemption  for  an  individual 
waste  gas  stream  is  allowed  only  on  a  case 
by  case  basis  and  only  if  a  combination  of 
three  conditions  are  met,  one  being  that  a 
stream's  emissions  must  be  less  than  100 
tones  per  year.  Upon  consideration  of  the 
public  comments  received  and  the  State's 
resolution,  EPA  has  determined  that  the 
exemption  clause  in  {  22.8(c)  is  appropriate 
as  submitted  by  the  State. 

Thus,  it  is  clear  from  the  LECC 
resolution  and  the  statements  on  which 
EPA's  approval  of  i  22.8(c)  was  based, 
that  EPA  approved  that  section's  waiver 
provision  only  to  the  extent  it  permitted 
the  State  to  adopt  waivers  for  sources 


emitting  less  than  100  TPY  and  meeting 
one  or  both  of  the  other  listed  criteria. 
Any  other  waivers  would  be 
inconsistent  with  the  terms  of  the 
resulting  EPA-approved  SIP  and  would 
therefore  require  a  revision  of  the  SIP. 
Under  sections  110(a)  and  llO(i)  of  the 
Clean  Air  Act.  such  revisions  must 
receive  EPA  approval  before  they 
change  the  SIP. 

The  AOG  vent  emits  well  over  100 
TPY  of  VOC,  and  therefore  does  not 
meet  the  first  of  the  three  criteria  listed 
in  the  §  22.8(c)  waiver  provision.  Hence, 
under  the  terms  of  that  provision  as  it 
was  incorporated  into  the  EPA- 
approved  SIP,  the  waiver  the  state 
adopted  for  the  vent  will  not  change  the 
otherwise  applicable  incineration 
requirement  unless  and  until  EPA 
approves  the  waiver.  EPA  has  not  yet 
approved  the  waiver  as  a  SIP  revision, 
so  the  incineration  requirement  still 
applies  to  the  vent,  and  accordingly 
forms  the  trading  baseline.  Since,  as 
discussed  above,  the  vent  emission 
reductions  are  equivalent  to.  and  not 
beyond,  the  baseline,  no  surplus 
emission  reductions  have  been  created. 

Since  under  EPA  emissions  trading 
policy  the  baseline  for  the  AOG  vent  is 
the  SIP  requirement.  EPA  would  have  to 
approve  a  relaxation  of  that  requirement 
before  it  could  approve  the  bubble  the 
state  has  submitted.  Such  a  relaxation 
could  be  approvable.  however,  only  if 
either  (1)  the  state  were  to  submit  a  new 
demonstration  that  such  a  relaxation 
would  not  interfere  with  maintaining  the 
standard,  as  required  by  the  Clean  Air 
Act,  or  (2)  EPA  could  conclude,  based 
on  the  1979  demonstration  and  in  light  of 
the  area's  current  air  quality  and  the 
expected  ambient  effect  of  the 
relaxation,  that  an  approximately  30 
percent  (i.e,  from  the  70%  control  to  99% 
-(-  incinerator  control)  increase  in 
emissions  will  not  interfere  with 
maintenance.  Since  the  state  did  not 
submit  a  new  demonstration,  EPA 
analyzed  whether  the  second  of  these 
alternatives  has  been  satisfied. 

As  noted  above,  the  1979 
demonstration  lists  emission  reduction 
projections  for  the  area's  sources. 
However,  even  though  most  of  those 
reductions  have  already  been  achieved, 
and  even  though,  through  incineration  of 
the  AOG  vent,  the  American  Cyanamid 
facility  has  achieved  more  than  the 
approximately  70  percent  reduction 
projected  in  the  demonstration,  air 
quality  monitoring  shows  that  the  area 
still  experiences  marginal 
nonattainment,  A  relaxation  of  the  AOG 
vent  requirement  from  incineration  to 
only  70  percent  control  would  provide 
American  Cyanamid  authority 


potentially  to  increase  actual  emissions 
by  as  much  as  2,310  TPY  of  VOC 
through  a  series  of  bubbles  involving 
other  emissions  units  in  the  three-parish 
New  Orleans  urban  nonattainment  area. 
This  would  amount  to  approximately  10 
percent  of  the  total  1982  emissions 
projected  for  all  point  sources  in  the 
area,  EPA  believes  that  an  increase  of 
this  magnitude  would  have  a  significant 
negative  impact  on  ozone 
concentrations  and  hence  on  the  area's 
ability  to  maintain  the  ozone  standard.* 
For  this  reason,  and  because  the  state 
has  presented  no  evidence  that  the 
greater  emissions  reduction  resulting 
from  incineration  is  not  RACT,  EPA 
cannot  rely  on  the  1979  demonstration  to 
conclude  that  a  relaxation  of  the 
incineration  requirement  to  a  70  percent 
control  requirement  would  not  interfere 
with  maintenance  of  the  standard. 

The  submittal  may  also  contain  other 
deficiencies  not  noted.  This  notice  does 
not  discuss  these  deficiencies  because 


'  Pending  the  results  of  further  monitoring  In  the 
area.  EPA  has  not  yet  decided  whether  the  current 
SIP  requirements  are  "substantially  inadequate"  to 
maintain  the  ozone  standard  within  the  meaning  of 
Section  110(a)(2)(H)  of  the  Act.  For  the  reasons 
discussed  above,  however.  EPA  can  conclude  now 
that  while  the  current  SIP  may  be  found  adequate,  a 
relaxation  of  the  SIP  to  allow  the  greater  emissions 
assumed  in  the  1979  demonstration  may  not  protect 
the  standard. 


the  submission  does  not  meet  the 
fundamental  baseline  requirements 
discussed  previously,  which  in 
themselves  provide  enough  reason  to 
disapprove  the  action.  To  determine  the 
applicable  requirements  and  ascertain 
how  this  action  may  be  rewritten  as  an 
approvable  emission  trade,  the 
applicant  or  State  agency  should  consult 
the  Emissions  Trading  policy  of 
December  4, 1986  (51  FR  43814). 
Appendix  D  of  the  proposed  Ozone/ 
Carbon  Monoxide  Nonattainment  policy 
of  November  24, 1987  (52  FR  45105),  and 
the  enforceability  checklist  included  in  a 
September  23. 1987,  memorandum  from 
J.  Craig  Potter.  Thomas  L.  Adams  Jr..  and 
Francis  S.  Blake  re:  "Review  of  State 
Implementation  Plans  and  Revisions  for 
Enforceability  and  Legal  Sufficiency." 

In  sum,  because  (1)  the  emissions 
reductions  relied  on  for  this  bubble  is 
not  surplus  under  the  current  EPA- 
approved  SIP.  and  (2)  it  has  not  been 
demonstrated  the  the  SIP  incineration 
requirement  can  be  relaxed  to  create  a 
surplus  reduction  based  on  the  1979 
demonstration  without  jeopardizing 
maintenance  of  the  ozone  standard  in 
the  New  Orleans  area,  EPA  must 
disapprove  this  trade. 

Interested  parties  are  invited  to 
submit  comments  on  this  proposed 
disapproval.  EPA  will  consider  all 


comments  received  within  thirty  days  of 
the  publication  of  this  notice. 

Pursuant  to  the  provisions  of  5  L.S.C. 
605(b],  the  Administrator  certifies  that 
this  proposed  disapproval  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  it 
applies  only  to  one  firm,  American 
Cyanamid  Company. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

This  notice  of  disapproval  is  issued 
under  the  authority  of  Section  110  of  the 
Clean  Air  Act,  as  amended,  42  U.S.C. 
7410. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

Authority:  42  U.S.C.  7401-7642. 

Editorial  note. — This  document  was 
received  at  the  Office  of  the  Federal  Register 
.November  15, 1988. 

Dated:  Mar.  3. 1987. 
Robert  E.  Layton  |r.. 
Regional  Administrator  (6a). 
jFR  Doc.  88-26722  Filed  11-17-88;  8:45  am) 
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This   section   of   the   FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,   delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
cganization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Types  and  Quantities  of  Agricultural 
Commodities  To  Be  Made  Available  for 
Donation  Overseas  in  Fiscal  Year  1989 

agency:  Off  -e  of  the  Secretary.  USDA. 
action:  Notice. 

SUMMARY:  This  Notice  sets  forth  the 
determination  of  the  Secretary  of 
Agriculture  of  the  types  and  quantities 
of  agricultural  commodities  to  be  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Chambliss,  Director,  Program 
Analysis  Division,  Office  of  the  General 
Sales  Manager.  FAS.  USDA  (202)  447- 
3573. 

SUPPtEMENTARY  INFORMATION:  Section 
416(b)  of  the  Agricultural  Act  of  1949,  as 
amended.  7  U.S.C.  1431(b)  ("section 
416(b)"),  requires  the  Secretary  of 
Agriculture  to  make  available  for 
donation  overseas  for  each  of  the  fiscal 
years  1986-1990  not  less  than  certain 
minimum  quantities  of  Commodity 
Credit  Corporation^"CCC") 
uncommitted  stocks.  The  minimum 
quantity  of  grains  (wheat,  rice,  and  feed 
grains)  and  oilseeds  required  to  be  made 
available  shall  be  the  lesser  of  500,000 
metric  tons  of  CCC's  uncommitted 
stocks  or  10  percent  of  the  estimated 
year-end  levels  of  CCC's  uncommitted 
stocks.  The  minimum  quantity  of  dairy 
products  shall  be  10  percent  of  CCC's 
uncommitted  stocks  of  dairy  products, 
but  not  less  than  150,000  metric  tons  to 
the  extent  thai  uncommitted  stocks  are 
available.  The  minimum  quantity 
requirements  may  be  waived  by  the 
Secretary  if  the  Secretary  determine.s 
and  reports  to  Congress  there  are 
insufficient  valid  requests  for  eligible 
commodities  under  section  416(b)  for 
any  fiscal  year,  or  if  the  Secretary 
determines  the  restrictions  in  furnishing 


of  commodities  under  section  416(b)(3) 
prevent  the  making  available  of 
commodities  in  such  quantities. 

Section  416(b)  also  requires  the 
Secretary  to  estimate  the  expected  year- 
end  levels  of  CCC's  uncommitted  stocks 
of  grains  and  oilseeds,  and  dairy 
products  for  each  of  the  fiscal  years 
1986-1990. 

The  Secretary  is  required  to  publish  in 
the  Federal  Register  his  determination  of 
the  quantities  of  commodities  that  shall 
be  made  available  for  each  fiscal  year 
along  with  a  breakdown  by  kind  of 
commodity  and  the  quantity  of  each 
commodity. 

Determination 

In  accordance  with  section  416(b),  I 
have  determined  that  900,000  metric  tons 
of  grains  and  4,500  metric  tons  of  butter 
(frozen  form  only)  shall  be  made 
available  for  donation  overseas 
pursuant  to  section  416(b)  during  fiscal 
year  1989. 

The  kinds  of  quantities  of 
commodities  that  shall  be  made 
available  for  donation  are  as  follows: 


Commodity 


Grains  and  Oilseeds: 

Com 

Sorghum 

Total 

Dairy  Products: 
Butter  (frozen  form  only) 
Total 


Ouanity 
(Metnc 
tons) 


400.000 
500,000 
900.000 

4,500 
4,500 


Done  at  Washington.  DC,  this  24lh  day  of 
October  1988. 
Peter  C  Myers. 

Acting  Secretary. 

[FR  Doc.  88-26717  Filed  11-17-88;  8:45  am] 

BILLING  CODE  3410-10-M 


Forest  Service 

Douglas-Fir  Tussock  Moth 
Management,  Lossen  National  Forest, 
Plumas,  Tefiama  and  Lassen  Counties, 
CA  and  Plumas  National  Forest,  Sierra, 
Lassen  and  Plumas  Counties,  CA; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  for  the  Douglas-fir 
tussock  moth  outbreak  on 


approximately  100,000  acres  of  the 
Lassen  and  Plumas  National  Forests. 

A  range  of  alternatives  for  this  project 
will  be  considered.  One  of  these  will  be 
not  to  do  anything.  Other  alternatives 
will  consider  aerial  application  of 
synthetic  insecticides  or  biological 
control  agent. 

Federal,  State,  and  local  agencies;  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Forest  Supervisors  will  hold  the 
following  public  meetings:  Chester. 
California  on  November  30  at  the  Civic 
Center;  Quincy.  California  on  November 
29  at  the  Plumas  County  Library; 
Greenville,  California  on  December  1  at 
the  Elementary  School  Library;  La  Porte. 
California  on  November  22  at  the  Union 
Hotel;  Graeagle,  California  on 
November  21  at  thee  Graeagle 
Community  Hall.  All  meetings  will  begin 
at  7:00  p.m. 

Paul  Barker,  Regional  Forester,  Pacific 
Southwest  Region.  San  Francisco. 
California,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
2  months.  The  draft  environmental 
impact  statement  is  scheduled  to  be 
completed  by  January  1988. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Laurence  Crabtree,  District 
Silviculturist.  Box  767,  Almanor  Ranger 
District.  Chester.  California  96020  by 
December  15. 1988. 

Questions  about  the  proposed  action 
and  the  environmental  impact  statement 
should  be  directed  to  Laurence  Crabtree 
at  the  above  address  or  phone  916-258- 
2141. 

D.  Keith  Crummer. 
.4  Imanor  District  Ranger 

Date:  November  14,  1988. 
|FR  Doc.  88-26714  Filed  11-17-88;  8:45  am| 
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Rural  Electrification  Administration 

Oglethorpe  Power  Corp.;  Finding  of  No 
Significant  impact 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Finding  of  No  Significant  Impact 
relating  to  the  construction  of  a  230  kV 
transmission  line  in  Richmond  County, 
Georgia.         

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508),  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  Part  1794).  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  construction  of 
a  4.2  mile.  230  kV  transmission  line  on 
single  steel  support  structures. 
Oglethorpe  Power  Corporation  (OPC),  of 
Tucker.  Georgia,  has  requested  approval 
to  use  general  funds  to  construct  the 
project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alex  M.  Cockey.  Jr..  Director.  Southeast 
Area-Electric.  Room  0270.  South 
Agriculture  Building.  Rural 
Electrification  Administration, 
Washington.  DC  20250.  telephone  (202) 
382-8436. 

SUPPLEMENTARY  INFORMATION:  REA,  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
OPC  develop  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  project.  The 
BER,  which  includes  input  from  certain 
state  and  Federal  agencies,  has  been 
adopted  by  REA  as  its  Environmental 
Assessment  (EA).  REA  has  concluded 
that  the  BER  represents  an  accurate 
assessment  of  the  environmental 
impacts  of  the  proposed  project.  The 
project  will  allow  OPC  to  continue  to 
meet  its  responsibilities  to  serve  its  load 
in  a  reliable  and  economical  manner. 

The  length  of  the  proposed 
transmission  line  is  approximately  4.2 
miles.  It  will  be  connected  to  the  end  of 
the  existing  230  kV  Boykin  Road 
Transmission  Line  and  terminate  at  the 
existing  230/115/46  kV  Goshen 
Substation.  The  line  will  require  new 
right-of-way  (ROW)  65  feet  in  width. 

REA  has  concluded  that  the  proposed 
project  will  have  no  significant  impact 
on  wetlands,  prime  farmland. 
Roodplains.  threatened  or  endangered 
species  or  critical  habitat,  property 
listed  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places,  air 
quality,  water  quality  and  the  health  of 
humans  or  animals.  Floodplains, 
wetlands,  and  prime  farmland  are 


located  in  the  preferred  line  ROW.  Some 
transmission  line  support  structures  may 
be  located  within  these  areas;  however, 
REA  believes  that  transmission  line 
structure  placement  will  have  no 
significant  impact  to  these  areas.  No 
practical  alternative  routes  that  could 
avoid  these  areas  were  identified. 
Certain  other  impacts  resulting  from  the 
proposed  project  are  unavoidable  such 
as  the  cutting  of  trees  and  vegetation  for 
the  right-of-way  clearing  and  the 
aesthetic  impact  on  the  visual  quality  of 
the  area. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
electrical  alternatives,  and  alternative 
line  routes.  REA  determined  that  there  is 
a  demonstrated  need  for  the  project  and 
constructing  it  within  the  preferred 
ROW  will  have  no  significant  impact  to 
the  environment.  Therefore.  REA  has 
concluded  that  its  approval  to  allow 
OPC  to  use  general  funds  to  construct 
the  proposed  project  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  REA  has  reached  a  FONSI 
with  respect  to  the  proposed  project. 

Copies  of  the  EA  and  FONSI  can  be 
obtained  from  the  offices  of  REA  in  the 
South  Agriculture  Buildings,  Room  0270. 
14th  and  Independence  Avenue  SW.. 
Washington.  DC  20250  or  at  the  office  of 
Oglethorpe  Power  Corporation,  P.O.  Box 
1349,  Tucker,  Georgia  30085-1349. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures. 
7  CFR  1794,  OPC  has  a  notice  and 
advertisement  published  in  The  Agusta 
Herald  which  has  a  general  circulation 
in  Richmond  County.  The  notice 
appeared  in  the  October  7, 1988  issue. 
The  notice  described  the  project, 
announced  the  availability  of  the  BER 
and  gave  information  where  the  BER 
could  be  obtained  for  review  and  where 
comments  could  be  sent.  The 
advertisement  appeared  in  the  same 
issue  of  the  newspaper  and  briefly 
described  the  project  and  referred  the 
reader  to  the  legal  notice.  The  public 
was  given  at  least  30  days  to  respond  to 
the  notice.  No  responses  to  the  notice 
were  received  by  OPC  or  REA. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850^Rural  Electrification  Loans 
and  Loan  Guarantees.  In  accordance 
with  7  CFR  Part  3015,  Subpart  V,  and  its 
related  Federal  Register  notice  (48  FR 
29115),  this  program  is  excluded  from 
the  scope  of  Executive  Order  312372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials. 


Date;  November  15. 1988. 
|ohn  H.  Afoeaen, 

Assistant  Administrator — Electric 
[FR  Doc.  88-26754  Filed  11-17-88:  8:45  am] 
aiLUMG  CODE  3410-1»-M 

Seminole  Electric  Cooperative,  Inc. 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Notice  of  intent  to  prepare 
environmental  impact  statement  and 
hold  scoping  meetings. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.],  the 
Council  on  Environmental  Quality 
(CEQ)  Regulations  for  Implementing 
NEPA  (40  CFR  Parts  1500-1508).  and 
REA  Environmental  Policies  and 
Procedures  (7  CFR  Part  1794)  plans  to 
act  as  lead  agency  and  prepare  a  Draft 
(DEIS)  and  subsequently  a  Final 
Environmental  Impact  Statement  (FEIS) 
for  its  Federal  action  related  to  a 
proposal  by  Seminole  Electric 
Cooperative.  Inc.  (Seminole)  of  Tampa. 
Florida,  to  construct  a  440  MW  electric 
generating  station.  REA  may  consider 
providing  financing  assistance, 
construction  approval,  and/or  approval 
of  contractual  agreements  between 
Seminole  and  other  parties  to  allow 
project  construction.  Notice  is  also  given 
of  public  scoping  meetings  to  be  held  in 
conjunction  with  the  review  of  the 
possible  environmental  consequences 
and  the  determination  of  potentially 
significant  environmental  issues 
associated  with  the  REA.  U.S. 
Environmental  Protection  Agency  (EPA), 
and  Federal  Energy  Regulatory 
Commission's  (FERC)  Federal  action 
related  to  the  proposed  project. 

FJ'A  is  planning  to  act  as  a 
cooperating  agency  in  the  preparation  of 
the  DEIS  and  FEIS  for  the  proposed 
project.  EPA's  Federal  action  related  to 
the  project  will  be  the  possible  issuance 
of  a  new  source  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  NTDES  permits  regulate  the 
discharge  of  pollutants  to  the  waters  of 
the  United  States. 

FERC  is  also  planning  to  act  as  a 
cooperating  agency  in  the  preparation  of 
the  DEIS  and  FEIS  for  its  possible 
Federal  action  related  to  issuance  of  a 
Certificate  of  Convenience  and 
Necessity  for  an  interconnection  to  a  gas 
pipeline  associated  with  the  proposed 
project. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  primary  point  of  contact  for  this 
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project  is  Mr.  Alex  M.  Cockey.  Jr.. 
Director,  Southeast  Area — Electric, 
Rural  Electrification  Administration, 
room  number  0270.  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-8436. 
For  more  information  on  the  NPDES 
permit,  contact  Mr.  Robert  Howard, 
Chief,  NEPA  Compliance  Branch.  EPA. 
Region  IV.  345  Courtland  Street.  Atlanta, 
Georgia  30365,  telephone  (404)  347-7109. 
For  information  on  the  Certificate  of 
Convenience  and  Necessity,  contact  Mr. 
Richard  Hoffman.  Chief.  Environmental 
Analysis  Review  Branch.  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street.  Washington,  DC  20246, 
telephone  (202)  357-9066.  For 
information  on  specific  aspects  of 
Seminole's  proposal,  contact  Mr. 
Michael  Opalinski,  Manager  of 
Environmental  Affairs,  Seminole 
Electric  Cooperative,  Inc.,  P.O.  Box 
272000,  Tampa,  Florida  33688-2000, 
telephone  number  (813)  963-0994. 
SUMMARY  information:  Seminole 
tentatively  proposes  that  the  generating 
facilities  be  located  in  the  State  of 
Florida  and  is  investigating  sites  in 
Hardee,  Polk,  and  Sumter  Counties  and 
has  a  plan  of  study  for  a  macro-corrider 
analysis  containing  alternative  routes  in 
Polk,  Hardee,  De  Soto,  Charlotte,  and 
Lee  Counties  where  a  transmission  line 
associated  with  the  station  may  be 
located.  The  area  being  considered  for 
generating  facilities  in  Hardee  and  Polk 
counties  is  made  up  of  a  large  area  at 
the  junction  of  both  counties  controlled 
by  the  phosphate  mining  industry  and 
previously  impacted  by  mining 
operations.  The  area  being  considered  in 
Sumter  County  is  in  the  vicinity  of 
Sumterville.  The  sites  are  being 
investigated  for  a  440  MW  combined 
cycle  electric  generating  station  with 
capability  for  expansion  to  ultimately 
support  660  MW  of  generating  capacity. 
The  station  would  be  primarily  fired 
with  natural  gas  with  a  fuel  oil  backup. 
The  site  will  be  evaluated  as  a  potential 
location  for  an  on-site  gasification  plant 
that  may  be  considered  at  a  future  date. 
Associated  with  the  proposed 
generating  station  will  be  two  fuel  oil 
storage  tanks,  a  30  mile  natural  gas 
supply  pipeline,  a  mechanical  draft 
cooling  tower  or  a  575  acre  cooling 
reservoir,  an  administration  building 
and  approximately  85  miles  of  230  KV 
transmission  line. 

Alternatives  to  be  considered  by  REA 
and  Seminole  may  include,  among  other 
options:  (a)  no  action,  (b)  conservation 
measures,  (c)  purchase  power  from  other 
sources,  (d)  shared  generating  units  with 
other  utilities,  (e)  construction  of 


generation  facilities  by  an  independent 
power  producer  for  the  purpose  of 
selling  power  to  Seminole,  (f)  alternative 
sites  for  the  proposed  plant  and 
alternative  routes  for  the  associated 
transmission  line  or  lines,  (g)  alternative 
fuels,  and  (h)  alternative  methods  of 
generation. 

Public  scoping  meetings  will  be  held 
at  The  American  Legion  Building,  25 
West  Palmetto  Street,  Wauchula, 
Florida  33873  on  Tuesday,  December  20, 
1988  at  7:00  p.m.  and  at  the  Best  Western 
Robert  E.  Lee  Motor  Inn,  6611  North  U.S. 
41,  North  Fort  Myers,  Florida  33903  on 
Wednesday,  December  21, 1988  at  7:00 
p.m. 

Comments  regarding  the  proposed 
project  may  be  submitted  orally  or  in 
writing  at  the  scoping  meetings  or  within 
30  days  after  the  December  21  meeting 
to  REA  at  the  address  provided  in  this 
notice. 

Government  agencies,  other 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
anaylsis  of  the  proposed  project.  Issues 
to  be  discussed  at  the  scoping  meetings 
include,  but  are  not  limited  to, 
determination  of  the  project  scope,  the 
nature  and  extent  of  reasonable 
alternatives,  identification  of  significant 
environmental  issues  and  the  scope  of 
those  issues,  delineation  of  issues  which 
are  not  significant  and  do  not  warrant 
detailed  study,  and  identification  of 
other  environmental  reviews,  analysis 
or  study  requirements  that  REA  or  other 
Federal.  State  of  Florida,  or  local 
agencies  may  require  to  be  conducted' 
concurrently  with  the  Environmental 
Impact  Statement.  To  be  presented  at 
the  meeting  will  be  a  Siting  Study  and 
an  Alternative  Evaluation  Study 
prepared  by  Seminole  and  reviewed  by 
REA.  Seminole  also  intends  to  present  a 
Plan  of  Study  detailing  the  scope, 
quantity  and  specifically  of  information 
to  be  contained  in  its  Environmental 
Analysis.  The  Environmental  Analysis 
will  be  used  as  input  to  the  DEIS  and  the 
FEIS.  The  Siting  Study  Alternative 
Evaluation  and  Plan  of  Study  are 
available  for  public  review  at  REA  or 
Seminole  at  the  address  provided 
herein.  They  can  also  be  reviewed  at  the 
following  libraries: 

Bartow  Public  Library.  315  E.  Parker 

Street.  Bartow.  Florida  33830. 
Charlotte-Glades,  Library  System,  18400 

Murdock  Circle,  Port  Charlotte, 

Florida  33948. 
Hardee  County  Library.  315  N.  6th 

Avenue.  Suite  114.  Wauchula.  Florida 

33837. 
De  Soto  County  Library,  519  Hickory 

Street.  Arcadia,  Florida  33821. 


Lee  County/Fort  Myers.  Public  Library. 

2050  Lee  Street.  Ft.  Myers,  Florida 

33901. 

Any  final  action  by  REA,  EPA,  or 
FERC  related  to  the  proposed  project 
will  be  subject  to  and  contingent  upon 
compliance  with  all  relevant  Federal 
environmental  laws  and  regulations  and 
completion  of  the  environmental 
procedures  as  prescribed  by  CEQ,  REA 
environmental  policies  and  procedures 
and  those  of  EPA  and  FERC,  as 
applicable. 
John  H.  Amesen, 
Assistant  Administrtor-Electric. 

Date:  November  15, 1988. 
(FR  Doc.  88-26755  Filed  11-17-88;  8:45  am] 

BILUNG  CODE  3410-1S-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Subcommittee  on  Export 
Administration  of  the  President's 
Export  Council;  Closed  Meeting 

A  closed  meeting  of  the  President's 
Export  Council  Subcommittee  on  Export 
Administration  will  be  held  December 
14, 1988.  9  a.m.  to  3  p.m..  U.S. 
Department  of  Commerce.  Herbert 
Hoover  Building,  Room  4830, 14th  and 
Constitution  Avenue,  NW..  Washington. 
DC. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act.  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Executive  Session:  9:00  a.m. — 3:00 
p.m.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356 
pertaining  to  the  control  of  exports  for 
national  security,  foreign  policy  or  short 
supply  reasons  under  the  Export 
Administration  Act  of  1979,  as  amended. 
The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  October  27, 
1987,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the 
Subcommittee,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b  (c)  (1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)  (1)  and  (a)  (3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 


public  A  copy  of  the  Notice  of 
Detennination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC. 

For  further  information,  contact  Sharon  A. 
Gongwer  (202)  377-3586. 

Date:  November  14. 1988. 
Michael  E.  Zacharia, 
Assistant  Secretary  for  Export 
A  dministration. 
|FR  Doc.  88-26677  Filed  11-17-88;  8:45  am] 

BILLING  CODE  3S10-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Permit; 
Duke  University  Marine  Laboratory 
(P371A) 

On  June  8, 1988.  notice  was  published 
in  the  Federal  Register  (50  FR  21508)  that 
an  application  had  been  filed  by  the 
Duke  University  Marine  Laboratory, 
Pivers  Island,  Beaufort,  North  Carolina 
28516-9721,  for  a  permit  to  take  up  to  300 
Atlantic  bottlenose  dolphins  [Tursiops 
truncatus]  by  harassment  for  the 
purposes  of  scientific  research. 

Notice  is  hereby  given  that  on 
November  4, 1988,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  Silver  Spring  Metro 
Center  No.  1. 1335  East-West  Highway. 
Room  7324.  Silver  Spring.  Maryland 
20910;  and  Director.  Southeast  Region. 
National  Marine  Fisheries  Service.  9450 
Roger  Boulevard,  St.  Petersburg.  Florida 
33702. 

Nancy  Foster, 

Director  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service- 
Dale:  November  4. 1988. 
|FR  Doc.  88-26744  Filed  11-17-88;  8:45  am] 

BILLING  CODE  3510-22-M 


National  Marine  Fisheries  Service; 
Marine  Mammals;  Application  for 
Permit;  Ocean  Park  Corp.  (43C) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 


authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Ocean  Park  Corporation, 
Wong  Chuk  Hang  Road,  Aberdeen, 
Hong  Kong. 

2.  Type  of  Permit:  Public  display. 

3.  Name  and  Number  of  Marine 
Mammals: 

Harbor  seals  [Phoca  vitulina),  12. 
California  sea  lions  [Zaiophus 
caHfomianus],  8. 

4.  Type  of  Take:  Permanent 
maintenance  from  captive  bom  stock. 

5.  Location  and  Duration  of  Activity: 
Sea  World  over  a  2  year  period. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC,  within  30  days  of  the  publication  of 
this  notice.  Those  individuals  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1335  East 

West  Hwy.,  Silver  Spring,  MD  20910; 

and 
Director,  Southwest  Region.  National 

Marine  Fisheries  Service.  300  South 


Ferry  Street.  Terminal  Island. 

California  90731-7415. 

Nancy  Foster. 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

Date:  November  11. 1968. 

[FR  Doc.  88-26745  Filed  11-17-88:  8:45  am] 

BILLING  CODE  3SI0-22-M 

Marine  Mammals;  Issuance  of  Permit; 
Ringling  Bros.-Bamum  and  Bailey 
Circus  (P384A) 

On  September  29. 1988.  notice  was 
published  in  the  Federal  Register  (53  FR 
38049)  that  an  application  had  been  filed 
by  Ringling  Bros.-Bamum  and  Bailey 
Circus.  Executive  Offices.  3201  New 
Mexico  Avenue  NW..  Washington.  DC 
20016.  to  import  South  American 
(Patagonian)  sea  lions  [Otaria 
flavescens]  for  public  display. 

Notice  is  hereby  given  that  on 
November  9. 1988.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East 
West  Hwy..  Silver  Spring,  Maryland 
20910; 

Director,  Southeast  Region.  National 
Marine  Fisheries  Service,  9450  Roger 
Blvd.,  St.  Petersburg.  Florida  33702; 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7415; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm 
Street,  Federal  Building,  Gloucester. 
Massachusetts  01930; 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NTE..  BIN  C15700,  Seattle. 
Washington,  98115;  and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Services,  709  West 
9th  Street,  Federal  Building,  Juneau, 
Alaska  99802. 

Nancy  Foster, 

Director  Off  ice  of  Protected  Resources  and 

Habitat  Programs.  National  Marine  Fisheries 

Service. 

Dale:  November  9. 198& 

(FR  Doc.  88-26746  Filed  11-17-88:  8:45  am] 

BILLING  CODE  3S10-22-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Man-Made  Filler  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

November  15. 1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

Umit.      

EFFECTIVE  DATE:  November  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377^212.  For  information  on  the 
quota  status  of  this  Umit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854) 

The  current  limit  for  Category  659-C  is 
being  increased  for  special 
carryforward,  carryforward  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with 
Tariff  Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  161,  published  in 
the  Federal  Register  on  January  5, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committefi  for  the  Implementation  of  Textile 
Agreements 

November  15, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  30, 1987  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
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certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
the  Republic  of  Korea  and  exported  during 
the  twelve-month  period  which  began  on 
(anuary  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  November  15, 1988,  the 
directive  of  December  30, 1987  is  amended 
further  to  increase  to  552,202  pounds  •  the 
current  limit  for  man-made  fiber  textile 
products  in  Category  659-C,*  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Republic  of  Korea. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  88-26679  Filed  11-15-88:  4:02  pm] 
BILLING  CODE  3S10-01-M 


Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  the  Federative 
Republic  of  Brazil 

November  15, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  a  new  agreement  year. 

EFFECTIVE  DATE:  November  22, 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 

Governments  of  the  United  States  and 
the  Federative  Republic  of  Brazil,  agreed 
to  establish  a  new  Bilateral  Textile 
Agreement  for  the  period  which  began 
on  April  1, 1988  and  extends  through 
March  31. 1992.  The  sublimit  for 
Category  410  is  being  increased  only  for 


the  first  year  of  the  agreement  to 
3.900,000  square  yards,  but  is  still 
subject  to  the  merged  limit  for 
Categories  410/624  negotiated  in  the 
agreement. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division.  Economic 
Bureau.  U.S.  Department  of  State.  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with 
Tariff  Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  For  a  description  in  terms  of  HTS 
numbers  see  the  Correlation:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  FRN  53  FR 
44937,  published  on  November  7, 1988. 
The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin. 

Acting  Chairman.  Committee  fur  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  15, 1988 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  September  15  and 
19, 1988,  between  the  Governments  of  the 
United  States  and  the  Federative  Republic  of 
Brazil;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3,  1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  Nov.  22, 1988,  entry  into  the 
United  Stales  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Federative 
Republic  of  Brazil  and  exported  during  the 
twelve-month  period  which  began  on  April  1, 
1988  and  extends  through  March  31, 1989,  in 
excess  of  the  following  levels  of  restraint: 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemt)er  31, 1987. 

-  In  Category  659-C.  only  TSIISA  numbers 
381  3325.  381.9805.  384.2205.  384.2530.  3tM.8«06. 
381.8607  and  384.9310. 


Category 

12-monffi  restraint  limit  ' 

200-239,  300-369.  400- 
469  and  600-670,  as  a 
group. 
Sublevels  in  Itw  Group 

218 

325,000.000  square 
yards  equn/atent. 

4,000,000  square  yards. 
13,000,000  square  ya.'ds 

219 

Category 


225 

300/301 

313 

314 — 

315 

317/326 

334/335 

336 

337 

338/339/638/639.. 

342/642 

347/348 

350 

361 

363 

369-D  • 

410/624 


12-month  restraint  limit ' 


433 

445/446  65,939  dozen.. 
604.._ 


607 

647/648.. 
669/PV.. 


7,000,000  square  yards. 
10,000,000  pounds. 
36,800,000  square  yards. 
5.500,000  square  yards. 
16,500,000  square  yards. 
15,000.000  square  yards. 
90,000  dozen. 
50,000  dozen. 
87,000  dozen. 
900,000  dozen. 
265,000  dozen. 
650,000  dozen. 
85,000  dozen. 
680,000  numbers. 
16.200.000  numbers. 
714,610  pounds. 
8,000,000  square  yards 

ot  whicti  not  more 

than  3,900,000  square 

yards  stwil  be  in 

Category  410. 
16,832  dozen. 

700,000  pounds  ol  wtiicT 
not  more  ttian  535,000 
pounds  stiali  be  in 
Category  604- A. » 

6,500,000  pounds. 

300.000  dozen. 

2.382,032  pounds. 


'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  attar  March  31,1 988. 

*  In  Category  369-D,  only  TSUSA  number* 
365.6615,  3^720,  366.1740,  366.2020,  366.2040 
366.2420,  366.2440  and  366.2860. 

>  In  Category  604-/k,  only  TSUSA  numbers 
310.5049  and  310.6045.  ..-o,.,-.  k~ 

*  In  Category  669-P.  only  TSUSA  number 
385.5300. 

You  are  directed  to  retain  the  charges 
already  made  to  the  limits  establishes  in  this 
directive  for  the  foregoing  categories.  For 
goods  imported  during  the  period  April  1, 
1988  through  August  31. 1988.  the  following 
additional  amounts  shall  be  charged: 


Category 


200  „. 
219... 
220... 
224... 
229... 
239... 
300... 
314... 
317... 
326... 
332... 
334.. 
335.. 
336.. 
337 .. 
338.. 
339.. 
340.. 
341.. 
342.. 
345.. 
347.. 
348.. 
349.. 
350.. 
351.. 
352.. 
359.. 
360. 
361. 
363. 


Amounts  to  be  charged 


3,314  pounds. 
169.996  square  yards. 
27,450  square  yards 
234,707  square  yards. 
967  pounds. 
34  pounds. 
355,126  pounds. 
2.472  square  yards. 
113,750  square  yards. 
7,590  square  yards. 
1,800  dozen  pairs. 
1,720  dozen. 
6,454  dozen. 
86  dozen. 
220  dozen. 
654  dozen. 
66,164  dozen. 
3,287  dozen. 
2,606  dozen. 
5,144  dozen. 
157  dozen. 
1,011  dozen. 
5,344  dozen. 
52  dozen. 
700  dozen. 
529  dozen. 
10.049  dozen. 
9,664  pounds. 
35,000  numbers. 
20,000  numbers. 
106,624  numt>er$. 


Category 

Amounts  to  be  Charged 

369^  >        

10,703  pounds. 

369-0* 

400 — 

410 

414   

51,408  pounds. 
20,177  pounds. 
43,646  square  yards. 
1.120  pounds. 

433 

435 ~ 

442             .„ 

50  dozen. 
1  dozen. 
1  dozen. 

444 

8  numbers. 

445 

75  dozen. 

446 

100  dozen. 

465 

1,528  square  yards. 

600          

2,121  pounds. 

604.A »    

466  pounds. 

606 

27,604  pounds. 

607 

124,489  pounds. 

624 

27,809  square  yards 

629               

521  square  yards. 

635 

2  dozen. 

637       

195  dozen. 

639  

1  dozen. 

641    

9  dozen. 

642        

3,002  dozen. 

648                 

2,870  dozen. 

649        

47,610  dozen. 

659           

119  pounds. 

665      

519  square  feet. 

669-P  *       

117,057  pounds. 

669             

16,704  pounds. 

670         

318  pounds. 

■In  Category  369-D,  only  TSUSA  numbers 
365  6615,  3©6.1720,  3661.1740,  366.2020,  366.2040, 
366.2420,  366.2440  and  366.2860. 

« In  Category  369-0,  all  TSUSA  numbers  except 
365.6615,  366.1720,  366.1740,  366.2020,  366.2040, 
366.2420,  366.2440,  and  366.2860  m  Category  369- 
D. 

'In  Category  604-A,  only  TSUSA  numbers 
310.5049  and  310.6045. 

*  In  Category  «69-P,  only  TSUSA  number 
3855300. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1988  through  March  31, 
1988  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  foregoing  limtis  may  be  adjusted  in  the 
future  under  provisions  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Federative  Republic  of  Brazil. 

The  square  yard  equivalent  factor  for 
Categories  338/339/638/639  is  12. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  1.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-26680  Filed  11-17-88;  8:45  am] 

BILUNG  CODE  3S10-DR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1989;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by 
woricshops  for  the  blind  and  other 
severely  handicapped. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  19, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2,6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1989. 
November  15. 1988  (53  FR  46018). 

Mirror  and  Bracket  Assembly. 

Rearview.  RH— 2540-00-575-8391 
Bag.  Drinking  Water  Storage — 4610-01- 

117-8271 
Sea  Marker,  Fluorescein  Dye— 6850-00- 

270-9986 
Table  Leg— 711tM)0-NSH-0023 
Binder,  Looseleaf,  Flight  Crew — 7510- 

00-240-6012 
Buckle,  Belt— 8315-01-075-1818 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  88-26797  Filed  ll-17-«8;  8:45  amj 

BILUNG  CODE  M20-33-M 

Procurement  Ust  1989;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  and  Deletions  from 

Procurement  List. 
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UMI 


summary:  This  actian  adds  to  and 
deletes  from  Procurement  List  1989 
commodities  to  be  purchased  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  December  19, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
September  2  and  September  16, 1988,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  34140  and 
36091)  of  proposed  additions  to  and 
deletions  from  Procurement  List  1909. 
November  15. 1988  (53  FR  46018). 

Additions 

No  comments  were  received  in 
response  to  the  notice;  however,  in  the 
early  development  stage  for  the  writing 
paper  pads,  the  Committee  requested 
annual  sale  data  from  a  contractor  for 
one  of  the  pads.  That  contractor  in 
responding  to  the  request  indicated  that 
the  inclusion  of  the  pad  on  the 
Procurement  List  would  severely  impact 
his  firm.  The  Committee  has  considered 
those  comments  and  has  determined 
that  the  addition  to  the  Procurement  List 
of  the  writing  paper  pads  does  not 
constitute  severe  adverse  impact  on  that 
firm  or  any  other  current  contractor  for 
the  pads  being  added  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodities  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 1  certify  that  the  following  actions 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1989: 


Pad.  Writing  Paper— 7530-01-124-5660 

(GSA  Regions  9. 10  and  New 

Cumberland  Army  Depot) 
7530-01-131-0091  (GSA  Regions  2.  9. 10 

and  New  Cumberland  Army  Depot) 

Deletions 

After  considertion  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
41  U.S.C.  46-48C  and  41  CFR  51-2.6. 

Accordingly  the  following 
commodities  are  hereby  deleted  from 
Procurement  List  1989: 
Mop.  Dusting.  Cotton— 7920-00-245- 

8289 
Mophead.  Dusting,  Cotton— 7920-00- 

634-0201;  7920-00-267-4921 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  88-26798  Filed  11-17-88;  8  45  am] 

BILLING  CODE  6820-33-M 

Procurement  List  1989;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to 
Procurement  List  1989  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  December  19. 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  July 
29, 1988,  the  Committee  for  ihirchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (53  FR 
28681)  of  proposed  additions  to 
Procurement  List  1989,  November  15. 
1988  (53  FR  46018). 

Comments  were  received  from  the 
current  contractor  for  the  long  sleeve 
women's  shirts  (hereinafter,  shirts)  as  a 
result  of  the  Committee's  notice  in  the 
Fetieral  Register  of  proposed  addition  to 
the  Procurement  List.  The  commenter 
indicated  that  this  type  of  shirt  is 
particularly  difficult  to  produce  and  that 
compliance  with  the  Government's 
quality  tests  is  also  difficult.  The 
Committee  has  determined  that  the 
workshop  is  capable  of  producing  the 
shirts  in  compliance  with  the 
Government's  requirements  based  on 
the  results  of  workshop  inspections.  The 
procuring  activity  inspected  the 


workshop  and  reported  that  it  has  the 
technical  expertise  and  resources 
necessary  to  manufacture  the  shirts  and 
its  personnel  understand  the  principles 
and  processes  necessary  for  their 
manufacture.  The  National  Industries  for 
the  Severely  Handicapped  also 
inspected  the  workshop  and  certified 
that  it  is  capable  of  producing  these 
shirts  in  compliance  with  the 
Government's  specifications.  The  value 
of  the  shirts  contract  of  the  current 
contractor  represents  approximately 
14%  of  the  total  annual  sales  of  that  firm. 
This  is  not  considered  to  be  serious 
adverse  impact.  A  preliminary  analysis 
of  impact  on  the  then  current  contractor 
led  the  Committee  to  request  that  firm  to 
provide  data  on  its  sales.  After 
assessing  the  data  provided  by  the  firm 
and  other  comments  resulting  from  the 
Committee's  request  the  Committee 
determined  that  there  was  no  severe 
impact  on  any  other  entity.  After 
consideration  of  the  material  presented 
to  it  concerning  the  capability  of  a 
qualified  workshop  to  produce  the 
commodities  at  a  fair  market  price  and 
impact  of  the  addtion  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 1  certify  that  the  following  actions 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
Commodities  procured  by  the 
Government.  Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1989: 


Shirt.  Woman's 


8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01 


104-7947 
104-7949 
104-7951 
104-7953 
104-7955 
104-7957 
104-7959 
104-7961 
■105-2494 
-105-2496 
-105-2498 
-105-2500 
-105-2502 
-105-2504 
-105-2506 


8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
S410-01- 
8410-01- 


104-7948 
104-7950 
104-7952 
104-7954 
104-7956 
104-7958 
104-7960 
104-7962 
105-2495 
■105-2497 
■105-2499 
■105-2501 
■105-2503 
■105-2505 
-105-2.507 


8410-01-105-2508  8410-01-105-2509 

8410-01-105-2510  8410-01-105-2511 

8410-01-105-2512  8410-01-105-2513 

8410-01-105-2514  8410-01-105-2515 

8410-01-105-2516  8410-01-105-2517 

8410-01-105-2518  8410-01-105-2519 

8410-01-105-2520  8410-01-105-2521 

8410-01-105-2522  8410-01-105-2523 

8410-01-105-2524  8410-01-105-2525 

8410-01-105-2526  8410-01-105-2527 

8410-01-105-2528  8410-01-105-2529 

8410-01-105-2530  8410-01-105-2531 

8410-01-105-2532  8410-01-105-2533 

8410-01-105-2534  8410-01-105-4713 

8410-01-224-6075  8410-01-224-6076 

8410-01-224-6077  8410-01-224-6078 

8410-01-224-6079  8410-01-224-6080 

8410-01-224-6081  8410-01-224-6082 

8410-01-224-0083  8410-01-224-6084 

8410-01-224-6085  8410-01-224-6086 

8410-01-224-0087  8410-01-224-6088 

8410-01-224-0089  8410-01-224-6090 

8410-01-224-6091  8410-01-224-6092 

8410-01-224-6093  8410-01-224-6094 

8410-01-224-6095  8410-01-224-0096 

8410-01-224-0097  8410-01-224-6098 

8410-01-224-6099  8410-01-224-6100 

8410-01-224-6101  8410-01-224-0102 

8410-01-224-0103  8410-01-224-6104 

8410-01-224-0105  8410-01-224-0106 

8410-01-224-0107  8410-01-224-6108 

8410-01-224-6109  8410-01-224-6110 

8410-01-224-6111  8410-01-224-6112 

8410-01-224-6113  8410-01-224-6114 

8410-01-224-6115  8410-01-224-6116 

8410-01-224-6117  8410-01-224-6118 

8410-01-224-6119  8410-01-224-6120 

8410-01-224-0121  8410-01-224-6122 

8410-01-224-6123  8410-01-224-6124 

8410-01-224-6125  8410-01-224-6126 

8410-01-224-0127  8410-01-224-6128 

8410-01-224-6129  8410-01-224-6130 

8410-01-224-6131  8410-01-224-0132 

8410-01-224-0133  8410-01-224-0134 

8410-01-224-0135  8410-01-224-0136 

8410-01-224-6137  8410-01-224-0138 

8410-01-224-6139  8410-01-224-0140 

8410-01-224-0141  8410-01-224-6142 
Beverly  L.  Milkman. 
Executive  Director. 
[FR  Doc.  88-26799  Filed  11-17-88;  8:45  am) 

BILUNG  CODE  M20-33-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 


(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  certification  of  commercial 
pricing. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  Room 
3201,  NEOB,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Jeremy  Olson,  Office  of  Federal 

Acquisition  and  Regulatory  Policy,  (202) 

523-3781,  or  Mr.  Owen  Green.  Defense 

Acquisition  Regulatory  Council,  (202) 

697-7268, 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

This  clearance  covers  the  reporting 
requirements  as  required  by  Pub.  L's 
98-577  and  99-591  on  Certificates  of 
Commercial  Pricing.  The  clauses  at  FR 
52.215-32  and  52.215-35  require  that 
offerors/contractors  certify  to  the  best 
of  their  knowledge  and  belief  that  prices 
offered  for  those  spare  or  repair  parts 
that  the  contractor  offers  for  sale  to  the 
public  are  no  higher  than  the  lowest 
commercial  sales  price  at  which  such 
parts  were  sold  during  the  most  recent 
regular  monthly,  quarterly,  or  other 
period  for  which  sales  data  are 
reasonably  available;  provided,  that  in 
no  event  shall  this  period  be  less  than  30 
days  induration.  All  items  for  which 
prices  offered  are  higher  than  the  lowest 
commercial  sales  price  discussed  above 
must  be  identified  and  a  written 
justification  for  the  difference  supplied. 
This  information  required  by  Pub.  L's 
98-577  and  99-591  and  is  a  new 
requirement  for  Part  15.  The  rule  would 
apply  to  acquisitions  involving  major 
systems  for  civilian  agencies  and  for  all 
parts  and  components  under  DOD, 
NASA,  and  Coast  Guard  acquisitions. 

The  commercial  pricing  information  is 
used  by  contracting  officers  to  ensure 
that  the  Government  does  not  pay  prices 
for  commercial  spare  and  repair  parts 
that  exceed  the  lowest  commercial  sales 
prices  at  which  such  items  are  sold  by 
the  contractor  to  the  general  public 
unless  the  price  differences  are  justified. 
Without  the  information,  the 
government  may  pay  prices  for  such 
supplies  that  are  higher  than  prices  paid 
by  other  customers. 


b.  Annual  Reporting  Burden 

The  armual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,030;  responses  per  respondent.  10:  total 
annual  responses,  30,300;  hours  per 
response,  12;  and  total  response  burden 
hours,  363,600. 

c.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers. 
3,030;  hours  per  recordkeeper.  160,  and 
total  recordkeeping  burden  hours. 
484.800. 

d.  Additional  Data 

An  approval  request  for  this 
information  collection  was  submitted  to 
OMB  on  June  25, 1985.  On  November  8, 
1985,  and  on  April  16, 1986,  none  of  the 
submissions  were  approved. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-OOxx,  Certification  of  Commercial 
Pricing. 

Dated:  November  14. 1988. 
Margaret  A.  Willis. 

FAR  Secretariat. 

[FR  Doc.  88-26674  Filed  11-17-88;  8;45  am) 

BILUNG  CODE  M2fr-61-« 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

Special  Operations  Policy  Advisory 
Group,  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on  1 
December  1988  in  the  Pentagon. 
Arlington.  Virginia  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463.  the  "Federal  Advisory 
Committee  Act."  and  section  552b(c)(l) 
of  Title  5.  United  States  Code,  this 
meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison, 
Department  of  Defense. 

November  15, 1988. 
[FR  Doc.  88-26740  Filed  11-17-88;  6:45  am] 
BILUNG  CODE  M10-01-M 
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Department  of  the  Navy 

Range  Closure  Regulations  for  Bravo- 
20  Bomt>ing  Range,  Naval  Air  Station, 
Fallon,  NV 

Authority:  50  U.S.C.  797;  DoD  Dir.  520a8  of 
August  20, 1954:  5  U.S.C.  301;  10  U.S.C.  6011; 
32  CFR  700.702;  32  CFR  700.714;  43  CFR  8364; 
Pub.  L  99-606,  section  3(b). 

Purpose 

The  purpose  of  this  document  is  to 
promulgate  regulations  providing  for 
closiu-e  of  Bravo- 20  Bombing  Range 
(Bravo-20},  Naval  Air  Station,  Fallon, 
Nevada. 

Definition 

For  the  purpose  of  this  subpart,  Bravo- 
20  Bombing  Range  shall  include  the  area 
of  land  comprising  approximately 
21.576.40  acres  in  Churchill  County, 
State  of  Nevada,  which  has  been 
withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws  and  reserved  for  use  by  the 
Secretary  of  the  Navy  by  Act  of 
Congress,  Public  Law  99-606,  Section  1. 
November  6, 1986.  The  legal  description 
is  as  follows: 

Mount  Diablo  Meridian.  NV 

T.  23  N.,  R.  32  E., 

Sec.  2,4,6,8,10,12,14.16.18,20,22,24.26.28,30. 
T.  24  N.,  R.  32  E., 

Sec.  20,22.24.26,28,30,32,34.36. 
T.  23  N.,  R.  33  E.. 

Sec.  6,8,18.20.30; 

Sec.  17  SE  y*; 

Sec.  19  S  V2. 
T.  24  N..  R.  33  E.. 

Sec.  20,30,32. 

Badcground 

(a)  Bravo-20  Bombing  Range  has  been 
in  use  since  1942  as  a  live  impact 
bombing  range  and  as  a  west  coast 
jettison  range.  The  range  is 
contaminated  with  an  undetermined 
amount  of  unexploded  ordnance 
including  high  explosive  bombs  up  to 
2,000  pounds.  The  Navy  continually 
sanitizes  the  surface  of  the  range. 
However,  due  to  the  geotectonic 
substratum  associated  with  a  dry  lake 
bed,  it  is  not  possible  to  safely  sanitize 
the  subsurface  area.  It  is  vital  to 
national  defense  that  the  operation  and 
use  of  Bravo-20  be  continued  without 
undue  and  unnecessary  interruption,  (b) 
To  prevent  the  interruption  of  the  stated 
use  of  the  base  by  the  presence  of  any 
unauthorized  person  within  the 
boundaries  of  Bravo-20  Bombing  Range, 
and  to  prevent  injury  to  any  such  person 
as  a  consequence  of  the  dangerous 
conditions  which  exist,  it  is  necessary  to 
close  Bravo-20  Bombing  Range  to  all 


persons  except  those  specifically 
associated  with  the  operation  and 
maintenance  of  the  bombimg  range. 

Closure  Provisions 

Except  for  military  personnel  and 
civilian  employees  of  the  United  States 
in  the  performance  of  their  official 
duties  and  employees  of  contractors 
engaged  in  the  execution  of  a  bombing 
range  clean-up  contract,  entry  upon 
Bravo-20  Bombing  Range  or  remaining 
thereon  by  any  person  whatsoever  for 
any  purposes  without  the  advance 
consent  of  the  Commanding  Officer. 
Naval  Air  Station,  Bravo-20  Bombing 
Range  or  his  authorized  representative, 
is  prohibited.  See,  Pub.  L  99-606.  section 
3(b);  43  CFR  8364;  the  Internal  Security 
Act  of  1950,  section  21  (50  U.S.C.  797). 

Entry  Procedures 

(a)  Any  person  or  group  of  persons 
desiring  to  enter  onto  the  Bravo-20 
Bombing  Range  or  portion  thereof,  shall 
submit  a  written  request  to  the 
Commanding  Officer,  Naval  Air  Station. 
Fallon.  Nevada,  providing  the  following 
information: 

(1)  The  purpose  for  which  entry  is 
requested; 

(2)  A  listing  of  the  activities  that  will 
be  conducted  to  accomplish  that 
purpose; 

(3)  The  area  of  the  range  to  which 
access  is  sought;  and 

(4)  The  identify  of  each  individual  for 
whom  permission  to  enter  is  sought. 

(b)  Requests  for  entry  will  be  granted 
only  under  extraordinary  circumstances 
or  in  situations  of  compelling  need. 
Approval  of  entry  requests  will  be  at  the 
discretion  of  the  Commanding  Officer  or 
his  authorized  representative  and  entry 
shall  be  conditioned  upon  the  execution 
of  a  document  releasing  the  United 
States  from  liability  for  any  injury 
suffered  to  person  or  property  as  a  result 
of  entry  onto  the  Bravo-20  Bombing 
Range. 

(c)  Failure  to  comply  with  the  terms  of 
the  letter  granting  approval  for  entry 
will  be  grounds  for  immediate 
cancellation  of  the  permission  to  enter 
Bravo-20  Bombing  Range  and  will  be  the 
basis  for  immediate  expulsion  from  the 
range, 

Ddte:  November  15, 1968. 

fane  M.  Virga, 

Lt.  JAGC.  USNR.  Assistant  Federat Register 
Liaison  Officer. 

[FR  Doc.  8»-28709  Filed  ll-17-«;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prapara  an  Envtronmantal 
Impact  Statement  on  tha  Eaat  Fork 
Poplar  Crook  Romadtal  Action  Project 
at  tha  Oak  Ridge  Reaorvation;  TN 

agency:  Department  of  Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  East  Fork  Poplar  Creek  (EFPC) 
Remedial  Action  Project,  Oak  Ridge, 
Tennessee. 

summary:  DOE  announces  its  intent  to 
prepare  an  EIS  in  accordance  with 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA),  as 
amended,  to  assess  the  environmental 
implications  of  remedial  action  projects 
for  the  EFPC  and  its  associated 
floodplain,  in  the  environs  of  Oak  Ridge. 
Tennessee.  This  EIS  also  will  integrate 
the  requirements  of  both  NEPA  and  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  as  described  below. 

Throughout  the  operational  history  of 
the  Y-12  Plant,  located  on  the  Oak  Ridge 
Reservation  (ORR).  production  of 
radioactive  and/or  chemically 
hazardous  wastewaters  has  occurred  as 
a  result  of  normal  facility  operations. 
Over  the  years,  various  treated  and 
untreated  portions  of  these  wastewaters 
have  been  discharged  to  EFPC.  which 
has  its  headwaters  at  the  Y-12  Plant. 
These  discharges  have  led  to 
contamination  of  EFPC  and  its 
associated  floodplain. 

DOE  is  investigating  the  potential 
need  for  remedial  action  for  the  EFPC 
and  the  associated  floodplain  to  mitigate 
the  environmental  impact  from  existing 
and  potential  surface  and  ground  water 
contamination  as  well  as  contamination 
in  the  sediments.  A  floodplain/wetlands 
assessment  will  be  prepared  under  10 
CFR  1022,  the  DOE  regulations  that 
implement  Executive  Orders  11988 
(Floodplain  Management]  and  11990 
(Protection  of  Wetlands),  which  will 
describe  impacts,  altenatives  for 
remediation,  and  mitigating  measures  to 
be  employed  in  the  action.  In  addition, 
DOE  will  consider  potential 
environmental  impacts,  as  well  as 
engineering  and  cost  considerations,  in 
its  decisions  by  preparing  an  EIS  on 
potential  remedial  actions  for  EFPC  and 
its  floodplain. 

This  environmental  review  and 
analysis  process  will  integrate  the 
requirements  of  both  NEPA  and 
CERCLA.  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  satisfy  the  policy 
requirements  of  DOE  Notice  5400.4.  All 
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EIS  requirements  under  NEPA  will  be 
incorporated  into  the  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
documents  of  CERCLA.  The  purpose  of 
this  Notice  of  Intent  is  to  present 
pertinent  background  information  on  the 
proposed  scope  and  content  of  the  RI/ 
FS-EIS  and  to  solicit  comments  and 
suggestions  for  consideration  in  their 
preparation.  DOE  invites  interested 
agencies,  organizations,  and  members  of 
the  general  public  to  submit  comments 
or  suggestions  to  assist  DOE  in 
identifying  significant  environmental 
issues  and  determining  the  appropriate 
scope  of  the  EIS. 

Comments  may  be  submitted  to  DOE 
by  mail  or  presented  at  a  scoping 
meeting  to  be  held  at  the  Main 
Auditorium  of  the  American  Museum  of 
Science  and  Energy,  300  South  Tulane 
Avenue,  Oak  Ridge,  Tennessee,  on 
Tuesday,  December  6, 1988,  starting  at 

7:30  p.m. 

Upon  completion  of  the  draft  EIS,  its 
availability  will  be  announced  in  the 
Federal  Register  and  local  news  media. 
Comments  will  be  solicited  from 
Federal,  State,  and  local  agencies  and 
interested  members  of  the  public. 
Comments  on  the  draft  EIS  will  be 
considered  in  preparing  the  final  EIS. 
ADDRESS:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS  and 
requests  to  speak  at  the  scoping  meeting 
may  be  submited  to:  Mr.  Thomas  S. 
Tison.  Y-12  Site  Office,  Oak  Ridge 
Operations.  Post  Office  Box  2001.  Oak 
Ridge.  TN  37831-8775,  (615)  576-9855. 

Envelopes  should  be  marked  "Offsite 
East  Fork  Poplar  Creek  Floodplain 
Remedial  Action  Project." 

General  information  on  the  process 
followed  by  DOE  in  preparing  EISs  may 
be  obtained  from:  Office  of  NEPA 
Project  Assistance,  EH-25,  Office  of 
Assistant  Secretary  for  Environment, 
Safety  and  Health,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
Washington,  DC  20585,  Attn.:  Carol  M. 
Borgstrom.  Director,  or  call  (202)  586- 

4600. 

General  information  on  the  process 
followed  by  DOE  in  preparing  Rl/FSs 
may  be  obtained  from:  Office  of 
Environmental  Guidance  and 
Compliance,  Environmental  Compliance 
Division.  EH-232.  Office  of  Assistant 
Secretary  for  Environment,  Safety  and 
Health,  U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  Attn.:  Kathleen  I. 
Taimi,  Director,  or  call  (202)  586-2113, 
DATES:  Written  comments  postmarked 
within  30  calendar  days  following  the 
date  of  this  notice  will  be  considered  in 
preparation  of  the  draft  EIS.  Comments 
postmarked  after  that  date  will  be 


considered  to  the  maximum  extent 
practicable. 

Requests  to  speak  at  the  scoping 
meeting  should  be  received  by  Mr. 
Thomas  Tison  at  the  given  address  by 
November  29, 1988.  Requests  to  speak 
may  also  be  submitted  at  the  meeting. 

Background 

The  Y-12  Plant,  located  40  km  (24 
miles)  west  of  Knoxville,  Tennessee, 
began  operations  in  1943.  Initiailly,  as 
part  of  the  Manhattan  Project,  its 
functions  was  to  separate  U-235  from 
other  isotopes  of  uranium.  After  World 
War  II,  the  Y-12  Plant  became  engaged 
in  other  activities  including  research  in 
nuclear  products  applications,  energy 
research,  and  metallurgy.  One 
component  of  these  efforts  was  the  use 
of  mercury  at  Y-12  as  part  of  the 
production  of  enriched  lithium  for  use  in 
thermonuclear  weapons.  Millions  of 
pounds  of  mercury  were  used  in  this 
effort. 

Mercury  is  the  most  significant 
contaminant  found  in  the  EFPC  and  the 
associated  floodplain.  An  estimated 
239,000  pounds  of  mercury  were 
released  to  EFPC  during  the  period 
1950-1982.  In  addition,  other  heavy 
metals,  radionuclides,  and  some  organic 
compunds  also  have  been  found  in 
EFPC.  Releases  of  mercury  to  the 
environment  have  occurred  both  during 
production  and  since  cessation  of 
production  operations.  During  Y-12 
operations,  spills  and  maintenance 
operations  resulted  in  losses  to  land.  air. 
and  surface  water. 

A  number  of  wasterwater  collection 
and  storage  facilities  have  been 
constructed  or  are  planned  that  will 
mitigate  releases  to  EFPC.  These 
collection  facilities  are  an  integral  part 
of  the  Y-12  Plan  Water  Pollution  Control 
Program.  Wastewaters  having  volumes 
too  large  to  justify  a  storage  system  at 
the  point  of  generation  (e.g.,  coal  pile 
runoff  and  plating  rinse  waters  from  the 
main  plating  shop)  are  directly  piped  to 
their  corresponding  treatment  facilities. 
Some  Process  wastewaters  are 
permitted  to  discharge  with  minimal 
treatment;  these  waste  streams  will 
continue  to  discharge  to  EFPC  as  long  as 
toxicity  testing  deems  the  effluent 
nontoxic. 

In  addition  to  the  strategy  for 
eliminating  wastewater  discharged  to 
EFPC,  strategies  exist  for  minimizing 
pollutants  reaching  waters  of  the  Stale. 
For  example,  the  use  of  best 
management  practices  (BMPs)  will 
minimize  the  discharge  of  pollutants  to 
receiving  waters.  BMPs  include,  but  are 
not  limited  to,  the  use  of  better  process 
controls,  preventive  maintenance 
programs,  inspection  programs,  and 


adequate  planning  to  mitigate  accidental 
spills.  In  addition,  various  spill 
prevention  programs  have  been  initialed 
to  reduce  the  potential  for  accidental 
spills  in  those  areas  where  there  is  a 
risk. 

Even  though  the  process  buildings  are 
no  longer  used  to  conduct  mercury 
separation  activities,  the  process 
equipment,  contaminated  switch  gear, 
building  materials,  floors,  and  building 
and  storm  drains  remain  a  source  of 
potential  contamination,  and  a  potential 
for  release  of  mercury  to  the 
environment.  Steps  have  been  taken  to 
mitigate  these  potential  releases.  These 
potential  sources  and  pathways  to  the 
environment  will  be  a  separate  remedial 
action  for  the  Y-12  Plant  and  will  be 
assessed  in  separate  documentation. 

After  release  by  DOE  in  May  1983  of 
information  which  documented  mercury 
contamination  offsite.  DOE  initiated 
sampling  in  EFPC  in  the  Oak  Ridge 
Community.  DOE  also  requested  the 
Tennessee  Valley  Authority  (TVA)  to 
participate  in  studies  to  evaluate  soil 
and  sediment  contamination  in  Ihe  EFPC 
environs.  Analysis  of  394  soil  and 
sediment  samples  from  130  locations  in 
the  channel  and  floodplain  of  EFPC 
indicate  approximately  126  million  ft3 
(760,000  tons)  of  mercury  contaminated 
sediment  and  soil  with  mercury 
concentrations  exceeding  five  parts  per 
million  (ppm).  This  sediment  and  soil 
contains  an  estimated  170,000  pounds  of 
mercury.  Approximately  80  percent  of 
the  total  mercury  is  contained  in  25 
percent  of  the  contaminated  sediment 
and  soil  (i.e..  in  sediment  and  soil  with  a 
concentration  exceeding  100  ppm). 
Other  contaminants  in  the  floodplain 
include:  Arsenic,  barium,  beryllium, 
cadmium,  chromium,  copper,  lead, 
nickel,  lithium,  selenium,  silver,  thorium, 
uramium  zinc,  and  PCBs.  Organic 
constituents  may  also  be  present. 

The  community  and  floodplain  studies 
are  originally  coordinated  by  the  Oak 
Ridge  Task  Force  (ORTF)  consisting  of 
representatives  from  the  DOE.  the  U.S. 
Environmental  Protection  Agency  (EPA), 
the  U.S.  Army  Corps  of  Engineers,  the 
U.S.  Fish  and  Wildlife  Ser\'ice,  the 
Tennessee  Department  of  Health  and 
Environment  (TDHE).  the  City  of  Oak 
Ridge,  and  the  TVA. 

Remedial  actions  currently  are  being 
conducted  on  the  ORR  according  to 
Resource  Conservation  and  Recovery 
Act  (RCRA)  Sections  3004  (u)  and  3004 
(v)  permit  requirements.  When  the  ORR 
is  placed  on  the  National  Priorities  List, 
some  cleanup  activities  will  be 
performed  under  CERCLA,  as  amended, 
not  RCRA.  The  U.S.  Environmental 
Protection  Agency  is  developing  a 
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strategy  to  integrate  remedial  actions 
under  RCRA  and  CERCLA  to  minimize 
duplication  of  effort  and  to  ensure  that 
corrective  actions  are  consistent  with 
the  National  Contingency  Plan. 

Preliminary  Definition  of  Alternatives 
To  Be  Addressed  in  the  RI/FS-EIS 

DOE  intends  to  conduct  a 
comprehensive  environmental  process 
to  meet  the  requirements  of  CERCLA 
and  NEPA  for  implementing  response 
actions  in  the  EFPC  area,  the 
environmental  review  and  analysis 
process  has  two  major  parts,  a  Remedial 
Investigation  (RI)  and  a  Feasibility 
Study  (FS). 

The  purpose  of  the  RI  is  to 
characterize  the  site  and  the  nature  and 
extent  of  contamination.  The  FS  then  is 
designed  to  assess  a  range  of  remedial 
action  alternatives  to  address 
contamination  at  the  site.  The  results  of 
each  are  presented  in  a  report.  During 
the  FS  phase,  bench  or  pilot  tests  of 
potential  waste  treatment  technologies 
will  be  conducted  as  appropriate.  Also, 
a  baseline  risk  assessment  will  be 
conducted  to  identify  the  primary  health 
and  environmental  threats  at  this  site. 

In  addition  to  elimination  or 
stabilization  of  mercury  in  the  process 
areas  and  building  drains,  DOE  already 
has  begun  evaluation  of  several 
remedial  action  alternatives  for  EFPC 
and  its  floodplain.  During  the  FS 
screening  of  waste  treatment 
technologies,  several  remedial 
alternatives  will  be  identified  and 
screened,  general  performance  criteria 
for  each  alternative  will  be  developed, 
and  a  detailed  evaluation  and 
comparison  of  reasonable  (i.e., 
screened]  alternatives  will  be 
performed.  A  specific  preferred 
alternative  will  not  be  identified  until 
the  FS  is  complete.  However,  the  RI/FS- 
EIS  will  at  a  minimum  consider  the 
proposed  alternatives  listed  below. 

Alternative  1:  Passive  Remediation. 
This  alternative  depend  on  the  natural 
dynamics  of  the  ecosystem  to  correct 
any  adverse  conditions  in  the  EFPC 
stream  bed  and  associated  floodplain 
and  is  essentially  the  "no  action" 
alternative. 

Alternative  2:  Dredge  and  Dispose  of 
all  Loose  Sediment  in  the  Creek  by 
Mechanical  or  Suction  Dredging.  This 
alternative  would  use  mechanical  or 
suction  dredging  to  remove  the  loose 
sediments  in  EFPC  in  conjunction  with 
proper  disposal  of  the  dredged 
sediments.  These  dredged  sediments 
would  be  dewatered  prior  to  disposal,  in 
accordance  with  applicable 
requirements,  and  the  liquid  effluent 
would  be  collected  and.  if  required. 


treated  at  a  Y-12  Plant  wastewater 
treatment  facility. 

Alternative  3:  Remove,  Dispose,  and 
Replace  Floodplain  Soils  to  Various 
Depths.  This  alternative  would  remove 
and  replace  floodplain  soils.  The 
removed  contaminated  soil  would  be 
properly  disposed  of  in  an  approved 
facility.  The  replacement  soils  would  be 
tested  to  confirm  they  are  not 
contaminated  prior  to  placement  at  the 
remediation  site. 

Alternative  4:  Cover  Floodway  Fringe 
Soils  with  Various  Media.  In  this 
alternative,  the  floodway  fringe  soils 
would  be  covered  to  provide  protection 
against  runoff  erosion  of  the  surface 
soils  and  against  direct  human  contact 
where  necessary.  Riprap  would  be  used 
to  cover  the  floodway  fringe  soils  to  a 
depth  of  1  foot.  For  vegetation  support, 
additional  general  fill  would  be  put  in 
place  with  a  layer  of  top  soil  cover.  This 
alternative  would  require  removel  of  all 
trees  and  shrubs  befor  putting  the 
material  in  place. 

Alternative  5:  Permanently  Reroute 
the  Creek  within  the  Floodplain  and 
Remediate  Abandoned  Area  with  One 
of  the  Other  Alternatives.  This 
alternative  would  permanently  reroute 
the  EFPC  within  the  confines  of  the 
existing  floodplain.  One  of  the  other 
identified  alternative  would  be 
implemented  to  remediate  the 
abandoned  area.  Material  excavated 
from  the  construction  of  the  new  creek 
would  be  properly  disposed  of  in  an 
approved  facility. 

Alternative  6:  Permanently  Reroute 
the  Creek  Outside  of  the  Floodplain  and 
Remediate  the  Abandoned  Area  with 
One  of  the  Other  Alternatives.  This 
alternative  considers  permanent 
rerouting  of  the  creek  outside  the 
existing  floodplain,  in  conjunction  with 
one  of  the  other  alternatives  to 
remediate  the  abandoned  area. 
Uncontaminated  materials  excavated 
from  the  construction  of  the  new  creek 
would  be  distributed  over  the  floodway 
fringe. 

Alternative  7:  Stabilize  Soil  in  Areas 
Where  Entering  Storm  Drains  Traverse 
the  Floodplain.  This  alternative 
proposes  to  stabilize  storm  drains 
traversing  the  floodplain  to  prevent 
bank  erosion.  The  use  of  riprap  may  be 
an  effective  method  for  stabilizing  the 
creek  bank. 

Alternative  8:  Stabilize  Existing 
Stream  Channel  Banks.  This  alternative 
proposes  the  stabilization  of  the  existing 
creek  by  preventing  the  erosion  of  the 
banks  due  to  in-channel  flow  and 
overflow  from  stream  blockage.  An 
effective  method  for  bank  stabilization 
is  riprap  protection.  However,  in 
general,  fill  would  not  be  used  in  the 


floodway  unless  an  equivalent  volume 
of  material  is  removed.  This  alternative 
would  require  the  removal  of  all  trees 
and  shrubs  within  25  feet  of  the  creek 
bank. 

Alternative  9:  Dredge  and  Dispose  of 
all  Sediments  in  Creek  and  Remove. 
Dispose,  and  Replace  Floodplain  Soils  to 
Various  Depths.  This  alternative 
combines  alternatives  2  and  3  and 
involves  mechanical  dredging  of  the 
creek  sediments  and  excavation  of  the 
floodplain  soil. 

Alternative  10:  Stabilize  Existing 
Stream  Channel  Banks,  Dredge  and 
Dispose  of  all  Loose  Sediments  in  Creek, 
and  Stabilize  Soil  in  Areas  Where 
Entering  Storm  Drains  Traverse  the 
Floodplain.  This  alternative  combines  2. 
7,  and  8.  The  description  of  these 
alternatives  may  be  found  in  the 
appropriate  sections. 

Preliminary  List  of  Potential  Issues 

There  are  a  number  of  potential  issues 
associated  with  the  previously 
mentioned  remedial  action  alternatives. 
Some  of  these  issues  deal  with 
environmental  and  public  health 
impacts,  whereas  others  are  factors 
which  may  influence  or  be  influenced  by 
implementation  of  one  or  more  of  the  - 
alternatives.  The  following  is  a 
description  of  major  issues  which  may 
require  analysis  in  the  RI/FS-EIS.  This 
list  is  not  intended  to  be  all  inclusive  or 
to  preclude  additional  issues  from 
consideration. 

1.  Potential  Environmental  Impacts 

The  potential  impacts  of  the  described 
alternatives  can  be  grouped  into  three 
major  categories  as  follows:  Impacts  to 
human  health,  ecological  impacts,  and 
socioeconomic  impacts.  Also  of  concern 
are  engineering  and  technical  issues  and 
potential  institutional  issues.  The  actual 
impacts  have  yet  to  be  determined. 
Areas  of  interest  within  each  of  these 
identified  topics  include: 

A.  Potential  Impacts  on  Human  Health 

•  Associated  with  cleanup,  transport, 
treatment,  and/or  disposal  of 
contaminated  material: 

•  Associated  with  accidental  worker 
exposure; 

•  Associated  with  a  resuspension  of 
contaminated  sediments  and  soils 
through  remedial  activities  that  may 
increase  the  potential  exposure  to  the 
general  public  through  the  air,  water, 
and  food-chain  pathways; 

•  Associated  with  leaving  the 
contaminated  soil  and  sediment  in 
place;  and 


•  Associated  with  potential 
contamination  of  the  aquifers  imderlying 
and  recharged  by  the  EFPC  floodplain. 

B.  Potential  Ecological  Impacts 

•  Associated  with  effects  of 
contaminants  on  aquatic  and  terrestrial 
flora  and  fauna; 

•  Associated  with  changes  in  flow  of 
EFPC  due  to  remedial  activities;  and 

•  Associated  with  the  destruction  of 
the  floodplain  ecosystem  by  the  removal 
of  all  vegetation  in  connection  with 
some  of  the  remedial  actions  options. 

C  Potential  Socioeconomic  Impacts 

•  Associated  with  marketability  of 
properties  potentially  contaminated, 
especially  located  on  the  EFPC 
floodplain;  and 

•  Associatred  with  near-  and  short- 
term  costs  and  benefits  of  remediation 
alternatives. 

2.  Potential  Engineering  and  Technical 
Issues 

Several  technical  and  engineering 
issues  are  associated  with  each  of  the 
potential  alternatives.  One  involves  the 
logistics  problems  associated  with  using 
the  required  heavy  equipment  in  the 
saturated  areas  of  the  floodplain.  This 
problem  consists  of  two  parts:  first, 
construction  will  slow  down  due  to 
difficulty  with  groundwater,  slowing 
down  the  effort  and  potentially  creating 
a  greater  environmental  problem  than 
originally  present.  The  second  part  of 
this  problem  is  associated  with  the 
operation  of  equipment  on  the 
floodplain  that  may  cause  the 
contaminated  sediments  to  be 
resuspended  and  buried  contamination 
to  resurface.  Appropriate  control 
measures  will  be  considered  to  mitigate 
the  potential  effects  of  such  activities. 

3.  Potential  Institutional  Issues 

The  investigation  of  remedial  action 
alternatives  will  involve  decisions  by 
DOE,  the  TDHE,  and  the  EPA  on  several 
public  policy  and  regulatory  issues.  In 
addition,  the  U.S.  Army  Corps  of 
Engineers  must  be  consulted  for  possible 
permit  requirements  in  order  to  work 
and  possibly  modify  the  creek  channel 
and/or  floodplain  during  remediation. 

One  issue  is  the  definition  of  the  level 
of  cleanup  (or  how  clean  is  clean?)  for 
the  creek  sediments  and  floodplain  soils. 
In  addition,  the  means  for  proper 
disposal  of  the  removed  sediments  (if 
sediment  removal  is  the  remediation  of 
choice)  must  be  addressed  prior  to 
initiation  of  the  effort. 

Scoping 

The  scoping  process  will  involve  all 
interested  agencies  (Federal.  State,  and 


local),  groups,  and  members  of  the 
general  public.  Oral  and  written 
comments  are  invited  at  the  public 
scoping  meeting  on  both  the  preliminary 
list  of  alternatives  and  the  issues  to  be 
considered  in  the  RI/FS-EIS. 

This  will  be  an  informal  meeting  with 
a  presiding  officer  and  established 
procedures  governing  the  conduct  of  the 
meeting.  The  meeting  will  not  be 
conducted  as  an  evidentiary  hearing, 
and  those  who  choose  to  make 
statements  will  not  be  cross-examined 
by  other  speakers  or  the  presiding 
officer.  To  ensure  that  everyone  who 
wishes  to  speak  has  a  chance  to  do  so,  5 
minutes  will  be  allotted  to  each  speaker. 
Depending  on  the  number  of  persons 
requesting  to  be  heard,  DOE  may  allow 
longer  times  for  representatives  of 
organizations. 

Persons  wishing  to  speak  on  behalf  of 
an  organization  should  identify  the 
organization  in  their  request.  Persons 
who  have  not  submitted  a  request  to 
speak  in  advance  may  register  to  speak 
at  the  scoping  meeting  and  will  be 
called  upon  to  present  their  comments 
as  time  permits.  Both  oral  and  written 
comments  will  be  given  equal 
consideration. 

A  transcript  of  the  public  scoping 
meeting  will  be  taken  and  retained  by 
DOE  and  made  available  for  inspection 
at  the  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  during  business 
hours,  Monday  through  Friday. 
Additional  copies  of  the  public  scoping 
meeting  transcript  and  other  NEPA 
documents  and  major  references  used  in 
the  preparation  of  the  RI/FS-EIS  also 
will  be  available  during  normal  business 
hours  at  the  following  locations: 
The  Oak  Ridge  Federal  Building  Reading 

Room.  200  Administration  Road,  Oak 

Ridge,  Tennessee  37830. 
The  Oak  Ridge  Public  Library,  Civic 

Center,  Oak  Ridge  Turnpike,  Oak 

Ridge,  Tennessee  37830. 

A  notice  of  locations  where  these 
documents  will  be  available  will  be 
published  in  the  Federal  Register  along 
with  the  announcement  of  availability  of 
the  draft  RI/FS-EIS.  In  addition,  copies 
of  the  public  scoping  meeting  transcript 
will  be  made  available  for  purchase. 

Those  interested  parties  who  do  not 
wish  to  submit  comments  or  suggestions 
at  this  time  but  who  would  like  to 
receive  a  copy  of  the  draft  EIS  should 
notify  Mr.  Tom  Tison  accordingly. 

Related  NEPA  Documentation 

NEPA  documents  have  been  or  are 
being  prepared  for  other  activities  on 
the  Oak  Ridge  Reservation  that  are 


related  to  but  not  within  the  scope  of  the 
proposed  action.  These  EIS's  are: 

1.  U.S.  Department  of  Energy,  Final 
Environmental  Impact  Statement, 
Incineration  Facility  for  Radioactively 
Contaminated  Polychlorinated 
Biphenyls  and  Other  Wastes,  Oak  Ridge 
Gaseous  Diffusion  Plant,  Oak  Ridge, 
Tennessee,  DOE/EIS-0084.  June  1982. 
U.S.  Department  of  Energy,  Washington. 
DC. 

2.  U.S.  Department  of  Energy.  Draft 
Environmental  Impact  Statement  (in 
preparation).  Management  of 
Hazardous,  Mixed,  and  Low-Level 
Waste  on  the  U.S.  Department  of  Energy 
Oak  Ridge  Reservation.  Notice  of  Intent 
issued  on  October  26, 1988.  U.S. 
Department  of  Energy,  Washington,  DC. 

Signed  in  Washington,  DC,  this  14th  day  of 
November  1988,  for  the  U.S.  Department  of 
Energy. 

Ernest  C.  Baynard  III, 

Assistant  Secretary.  Environment,  Safely  and 
Health. 
(FR  Doc.  88-26763  Filed  11-17-88;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CI89-38-000  et  ai.] 

Elf  Aquitaine,  Inc.,  et  al.;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Elf  Aquitaine,  Inc. 

[Docket  No.  C189-38-000J 
November  10, 1988 

Take  notice  that  on  November  1. 1988, 
Elf  Aquitaine,  Inc.  (Elf  Aquitaine)  of 
1000  Louisiana,  Suite  3800,  Houston. 
Texas  77002,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term, 
blanket  certificate  with  pregranted 
abandonment  authorization  to  authorize 
sales  of  uncommitted  gas  by  Elf 
Aquitaine  and  by  Elf  Aquitaine  as 
operator  and/or  co-working  interest 
owner  on  behalf  of  other  working 
interest  owners,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Comment  dote:  November  29. 1988,  in 
accordance  with  Standard  Paragraph  | 
at  the  end  of  this  notice. 
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2.  Williams  Natural  Gas  Company 

(Docket  No.  CP89-124-0001 
November  10, 1988 

Take  notice  that  on  November  2, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP89-124-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Continental  Natural  Gas,  Inc. 
(Continental)  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  proposes  to  transport  on  an 
interruptible  basis,  up  to  40,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
40.000  MMBtu  equivalent  on  an  average 
day,  and  14,600,000  MMBtu  equivalent 
on  an  armual  basis  for  Continental.  It  is 
stated  that  WNG  would  receive  the  gas 
for  Continental's  account  at  various 
receipt  points  in  Kansas,  Missouri, 
Oklahoma,  Texas,  and  Wyoming,  and 
would  deliver  equivalent  volumes  of  gas 
at  various  delivery  points  in  Kansas, 
Oklahoma,  Texas  and  Wyoming.  It  is 
asserted  that  WNG  commenced  the 
transportation  service  September  1, 
1988,  under  the  self-implementing 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-79. 

Comment  date:  December  27,  1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-136-000] 
November  10, 1988 

Take  notice  that  on  November  4, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP8»-136-000  a 
request  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  for  LaSER  Marketing 
Company  (LaSER).  United  explains  that 
service  commenced  October  1, 1988, 
under  §  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-298.  United  explains  that  the  peak 
day  quantity  would  be  618,000  MMBtu 
the  average  daily  quantity  would  be 


618,000  MMTtu,  and  that  the  annual 
quantity  would  be  225,570,000  MMBtu. 
Comment  date:  December  27, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Natural  Gas  Pipe  Line  Company  of 
America 

(Docket  No.  CP89-115-000) 
November  10, 1988 

Take  notice  that  on  November  1. 1988, 
Natural  Gas  Pipe  Line  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP89-115-000  a  prior  notice  request 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas, 
on  an  interruptible  basis,  on  behalf  of 
Amoco  Production  Companmy  (Amoco), 
a  producer  of  natural  gas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-582-000,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport,  on  an 
interruptible  basis  pursuant  to  a  gas 
transportation  agreement  dated  August 
15, 1988,  up  to  a  maximum  of  400,000 
MMBtu  of  natural  gas  per  day  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS). 

Natural  proposes  to  receive  the  gas  in 
the  states  of  Texas,  Oklahoma,  Illinois, 
Louisiana,  New  Mexico,  Arkansas, 
Kansas,  Missouri,  Wyoming,  Nebraska, 
and  in  offshore  Texas  and  Louisiana. 
Natural  then  proposes  to  redeliver  the 
gas  to  a  point  in  Texas.  Natural  states 
that  service  commenced  on  September  1, 
1988,  as  reported  in  Docket  No.  ST8»- 
484,  pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations.  Natural 
further  states  that  the  average  day  and 
annual  quantities  would  be  150,000 
MMBtu  and  54,750,000  MMBtu, 
respectively. 

Comment  date:  December  27, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-135-000) 
November  10, 1988 

Take  notice  that  on  November  4, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478  filed  in  Docket  No.  CP89-135-000  a 
request  pursuant  to  §|  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
LaSER  Marketing  Company  (LaSER),  all 


as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  LaSER,  a  marketer.  United 
explains  that  service  commenced 
October  4, 1988,  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-299.  United 
further  explains  that  the  peak  day 
quantity  would  be  103,000  million  Btu, 
the  average  daily  quantity  would  be 
103,000  million  Btu,  and  the  annual 
quantity  would  be  37.595,000  million  Btu. 
United  explains  that  it  would  receive 
natural  gas  for  LaSER's  account  at 
numerous  points  in  States  of  Louisiana 
and  Texas.  United  further  explains  that, 
it  would  redeliver  natural  gas  for  the 
account  of  LaSER  in  the  States  of 
Alabama,  Louisiana,  Texas,  Mississippi, 
and  Florida. 

Comment  date:  December  27. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Williams  Natural  Gas  Company 

[Docket  No.  CP8&-122-000) 
November  14, 1988 

Take  notice  that  on  November  2, 1988. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP89-122-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Caporale  Energy  Corporation 
(Caporale)  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-631-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

WNG  proposes  to  transport  on  an 
interruptible  basis  up  to  2,433  MMBtu 
equivalent  of  natural  gas  on  an  average 
day.  2,433  MMBtu  equivalent  on  a  peak 
day,  and  888,045  MMBtu  equivalent  on 
an  annual  basis  for  Caporale.  It  is  stated 
that  WNG  would  receive  the  gas  for 
Caporale's  account  at  various  receipt 
points  in  Kansas  and  would  deliver 
equivalent  volumes  of  gas  at  various 
delivery  points  in  Kansas.  It  is  asserted 
that  WNG  commenced  the 
transportation  service  September  6, 
1988,  under  the  self-implementing 
authorization  provisions  of  S  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-96. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  Northern  Natural  Gas  Company 
Division  of  Enron  Coip. 

[Docket  No.  CP89-118-000] 
November  14, 1988 

Take  notice  that  on  November  1, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-118-000  a  request  for 
authorization  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  and 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  Energy  Marketing  Exchange, 
Inc.  (Energy  Marketing),  a  marketer  of 
natural  gas,  on  an  interruptible  basis,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  it  would 
transport  natural  gas  for  Energy 
Marketing,  through  existing  facilities,  as 
follows: 

30,000  MMBtu  on  a  peak  day 
22,500  MMBtu  on  an  average  day 
10,950,000  MMBtu  on  an  annual  basis 

It  is  further  stated  that  service 
commenced  on  September  1, 1988,  under 
the  120  day  automatic  authorization 
provisions  of  §  284.223(a),  as  reported  in 
Docket  No.  ST88-5861. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  ANR  Pipeline  Company 

(Docket  No.  CP89-1 34-000) 
November  14. 1988 

Take  notice  that  on  November  4, 1988, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-134-000 
a  request  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP887-532-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  natural  gas 
on  an  interruptible  basis  for  Coastal  Gas 
Marketing  Company  (Coastal).  ANR 
explains  that  service  commenced 
September  3, 1988  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-552.  ANR 
further  explains  that  the  peak  day 
quantity  would  be  125,000  dekatherms, 
the  average  daily  quantity  would  be 
125.000  dekatherms,  and  that  the  annual 
quantity  would  be  45,625,000 


dekatherms.  ANR  explains  that  it  would 
receive  natural  gas  for  Coastal's  account 
from  existing  points  of  receipt  in 
onshore  and  offshore  Louisiana, 
offshore  Texas,  and  Michigan.  ANR 
states  that  the  points  of  delivery  are 
located  in  the  states  of  Louisiana  and 
Michigan. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-123-000) 
November  14. 1988 

Take  notice  that  on  November  2, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP89-123-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Kansas  City  Power  &  Light 
Company  (KCPL)  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  proposes  to  transport,  on  an 
interruptible  basis,  up  to  100,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
5,500  MMBtu  equivalent  on  an  average 
day  and  36.500,000  MMBtu  equivalent  on 
an  annual  basis  for  KCPL.  It  is  stated 
that  WNG  would  receive  the  gas  for 
KCPL's  account  at  various  receipt  points 
in  Kansas,  Missouri,  Oklahoma  and 
Wyoming,  and  would  deliver  equivalent 
volumes  of  gas  at  various  delivery 
points  in  Kansas  and  Missouri.  It  is 
asserted  that  WNG  commenced  the 
transportation  service  September  4. 
1988,  under  the  self-implementing 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-78. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

[Docket  No.  CP89-116-000] 
November  14, 1988 

Take  notice  that  on  November  1. 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-llfr-000,  a  request  for 
authorization  pursuant  to  §§  157.205  and 
284.223  of  the  Commissions  Regulations 
under  the  Natural  Gas  Act  and 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  for 


authorization  to  transport  natural  gas  on 
behalf  of  Apache  Marketing.  Inc. 
(Apache),  a  marketer  of  natural  gas.  on 
an  interruptible  basis,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  would 
transport  natural  gas  for  Apache, 
through  existing  facilities,  as  follows: 
100,000  MMBtu  on  a  peak  day 
75,000  MMBtu  on  an  average  day 
36,500,000  MMBtu  on  an  annual  basis 

It  is  further  stated  that  service 
commenced  on  September  2, 1988,  under 
the  120  day  automatic  authorization 
provisions  of  §  284.223(a),  as  reported  in 
Docket  No.  ST8&-5865. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-26760  Filed  11-17-88;  8:45  dm] 

BILLING  COOE  (717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-3479-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  31. 1988  through 
November  4, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102{2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  DA-AFS-L65096-AK.  1981-86 
and  1986-90  Alaska  Pulp  Long-Term 
Timber  Sale  Operating  Plan,  Updated 
Information  and  Reanalysis  of 
Alternatives,  Implementation,  Coast 
Guard  Bridge  Permit,  Section  10  and  404 
Permits,  Tongass  National  Forest; 
Juneau  and  Sitka  Boroughs,  AK. 

Summary:  EPA  will  defer  its  official 
review  of  the  Phase  I  draft  supplemental 
EIS  until  the  Phase  II  draft  supplemental 
EIS  is  filed.  The  final  supplemental  EIS 
is  expected  to  combine  both  phases  in 
one  document. 

ERP  No.  D-COE-E32069-FL,  Rating 
E02,  Miami  Harbor  Channel  Navigation 
Improvements,  Implementation.  Dade 
County,  FL. 

Summary:  EPA  has  identified 
potential  significant  environmental 
impacts  associated  with  the  selected 
alteranative  B.  While  the  selected 
alternative  is  smaller  than  the  originally 
permitted  facility,  the  quality  of  the 
seagrasses  which  would  have  to  be 
sacrificed  for  the  new  alignment  is  much 
greater.  The  relative  scarcity  of  these 
submerged  aquatics,  their  importance  as 
a  habitat/food  source  to  numerous 
marine  species,  and  the  practical 
impossibility  of  replacing  them  in-kind 
form  the  basis  of  our  objections  to 
destroying  these  seagrasses  when  there 
are  practical  alternatives.  EPA  has 
environmental  concerns  with 
reconfiguration  alternative  A. 


(Note:  The  above  summary  should  have 
appeared  in  the  11-10-88  FR  Notice.) 

ERP  No.  D-COE-F-36155-IL  Rating 
LO,  Liverpool  Village  Flood  Control 
Project,  Implementation,  Illinois  River, 
Fulton  County,  IL. 

Summary:  EPA  has  no  objection  to  the 
proposed  project  in  this  document 
providing  that  1)  the  proposed  plan 
contains  erosion  control  measures  to 
prevent  soils  from  entering  the  river 
during  construction  phase,  and  2)  that 
after  exacavation,  the  borrow  site  be 
converted  into  wetlands  to  offset  the 
loss  of  wetlands  due  construction  of  the 
levee. 

Final  EISs 

ERP  No.  F-FHW-E4070a-FL.  FL-5/US 
1  Upgrading,  FL-922/NE-123rd  Street  to 
NE  203rd  Street.  Funding.  Section  404 
and  Coast  Guard  Bridge  Permits,  Dade 
County,  FL 

Summary:  EPA  recommends  that 
clean-up  actions  at  8  to  13  potential 
hazardous  waste  site  within  project 
boundaries  is  boundaries  is  need  that  it 
be  coordinated  with  county  and  state 
agencies. 

(Note:  The  above  summary  should  have 
appeared  in  the  11-04-88  FR  Notice.) 

ERP  No.  F-NPS-L61179-AK.  Katmai 
National  Park  and  Preserve,  Wilderness 
Recommendations.  Designation  or 
Nondesignation.  AK. 

Summary:  Review  of  this  document 
has  been  completed  and  the  project 
found  to  be  satisfactory.  No  formal 
comments  were  sent  to  the  agency. 

ERP  No.  F-NPS-L611180-AK.  Denali 
National  Park  and  Preserve.  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comments 
were  sent  to  the  agency. 

ERP  No.  F-SCS-E36161-MS.  Town 
Creek  Watersheed  Flood  Protection 
Plan,  Funding  and  Implementation,  Lee, 
Pontotoc,  Prentiss  and  Union  Counties, 
MS. 

Summary:  EPA  has  no  objections  to 
the  project  as  proposed. 

ERP  No.  FS-SFW-L64027-AK, 
Becharof  National  Wildlife  Refuge 
Management  Plan.  Wilderness 
Recommendations,  Designation  or 
Nondesignation.  AK. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisafactory.  No  formal  comments 
were  sent  to  the  agency. 

ERP  No.  FS-SFW-L64027-AK. 
Becharof  National  Wildlife  Refuge 
Management  Plan.  Wilderness 
Recommendations,  Designation  or 
Nondesignation.  AK. 


Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comments 
were  sent  to  the  agency. 

ERP  No.  FS-SFW-L64028-AK.  Alaska 
Peninsula  National  Wildlife  Refuge 
Management  Plan.  Wilderness 
Recommendations.  Designation  or 
Nondesignation.  AK, 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comments 
were  sent  to  the  agency. 

ERP  No.  FS-SFW-L6408-AK.  Alaska 
Peninsula  National  Wildlife  Refuge 
Management  Plan.  Wilderness 
Recommendations.  Designation  or 
Nondesignation,  AK. 

Summary:  Review  of  the  final  EPA 
has  been  completed  and  the  project 
found  to  be  satisfactory.  No  formal 
comments  were  sent  to  the  agency. 

Dated:  November  15. 1988. 
Armand  Lepage. 

Ac  ling  Director,  Office  of  Federal  Activities. 
(FR  Doc.  26766  Filed  11-17-88;  8:45  am) 

BILLING  CODE  65«0-50-M 


IER-FRL-3479-2J 

Environmental  Impact  Statements; 
Notice  of  AvallabUlty 

Responsible  Agency:  OfTice  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  November  7. 1988  Through 
November  11, 1988  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  880375,  Draft.  SCS.  CA.  Upper 
Penitencia  Creek  Watershed  Flood 
Damage  Reduction  Plan.  Funding, 
Implementation  and  404  Permit.  Cities  of 
San  Jose  and  Milpitas,  Santa  Clara 
County,  CA.  Due:  January  9. 1989. 
Contact:  Eugene  E.  Andrencitti  (916) 
449-2883. 

EIS  No.  880376,  Draft.  FHW,  NY,  NY- 
96  Improvement.  Meadow  Street  in  the 
City  of  Ithaca  to  Duboise  Road  in  the 
Town  of  Ithaca.  Funding,  Tompkins 
County,  NY.  Due:  January  3. 1989, 
Contact:  Harold  J.  Brown  (518)  472-3616. 

EIS  No.  880377,  Final,  BLM,  AK. 
Beaver  Creek  Watershed.  Placer  Mining 
Management  Plan.  Approval  and  404 
Permit.  Implementation.  White 
Mountain  National  Recreation  Area, 
Anchorage,  AK.  Due:  December  19. 1988. 
Contact:  Michael  J.  Penfold  (907)  271- 
3114. 

EIS  No.  880378.  Final.  IBR.  TX.  San 
Jacinto  River  Basin  Water  Supply 
Project.  Municipal  and  Industrial  Water 
Use.  Implementation,  Montgomery, 
Harris,  Grimes,  Walker.  San  Jacinto, 


Fort  Bend.  Liberty  and  Waller  Cotmties. 
TX  Due:  January  3, 1989.  Contact: 
Nicolas  Palacios  (512)  482-5641. 

EIS  No.  880379.  Final,  COE.  MI.  Ecorse 
Creek  Drainage  Basin  Flood  Protection. 
Due:  January  3. 1989.  Contact:  Les  E. 
Weigum  (313)  226-6752. 

EIS  No.  880380.  Draft.  BLM.  WY. 
Amoco  Carbon  Dioxide  Projects. 
Construction  and  Operation.  Plan 
Approval.  Big  Horn.  Carbon,  Fremont. 
Hot  Springs.  Lincoln.  Natrona.  Park. 
Washakie  and  Sweetwater  Counties, 
WY.  Due:  January  6. 1989,  Contact:  Glen 
Nebeker  (307)  261-5101. 

Amended  Notices 

EIS  No.  880293,  Draft,  COE.  MS,  Upper 
Yazoo  Basin  Fish  and  Wildlife 
Mitigation  Study  for  Fish  and  Wildlife 
Losses.  Implementation.  Due:  January 
31. 1989,  Contact:  Marvin  Cannon  (601) 
634-5437.  Published  FR  9-9-88  — 
Review  period  extended. 

EIS  No.  880366.  Final.  FHW.  ME.  Fore 
River  Bridge/Million  Dollar  Bridge/ME- 
77  Rehabilitation  or  Replacement. 
Broadway  in  South  Portland  to  York 
Street  in  Portland.  Section  10  and  404 
Permits.  USCG  Bridge  Permit  and 
Funding.  Fore  River,  Cumberland  Co.. 
Due:  December  19. 1988,  Contact: 
William  Richardson  (207)  622-8487. 

Published  FR  11-10-88  —  Review 
period  reestablished. 

EIS  No.  880369,  DRevised.  COE,  MS. 
Gulfport  Harbor  Deep  Draft  Navigation 
Project.  Channel  Improvements. 
Implementation.  Garrison  County,  MS, 
Due:  December  30. 1988.  Contact:  Susan 
Invester  Rees  (205)  690-2724. 

Published  FR  11-10-88  —  Review 
period  extended. 

Dated:  November  15. 1988. 
Armand  Lepage. 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc.  88-26767  Filed  11-17-88;  8:45  am) 

BILUNG  COOE  6S6O-S0-M 


IOPP-00269A:  FRL-3478-1) 

FIFRA  Scientific  Advisory  Panel 
Subpanel;  Correction  of  Open  Meeting 
Notice 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Meeting  notice;  correction. 


summary:  In  the  November  1. 1988  issue 
of  a  Federal  Register,  EPA  announced  a 
meeting  of  the  FIFRA  Scientific 
Advisory  Panel  Subpanel  to  be  held  on 
November  22. 1988  (53  FR  44118).  This 
notice  corrects  the  first  paragraph  of  the 
Supplementary  Information. 


DATE:  The  date  and  time  of  meeting 
remain  unchanged:  Tuesday.  November 
22. 1988.  from  9:00  a.m.  to  2:00  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
U.S.  Environmental  Protection  Agency. 
Room  1112.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Robert  B.  Jaeger.  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel,  Office  of  Pesticide  Programs  (TS- 
769C),  401  M  Street  SW..  Washington. 
DC  20460. 

Office  location  and  phone  number: 
Rm.  816G.  CM  #2.  Arlington.  VA.  (703- 
557-4369). 
SUPPLEMENTARY  INFORMATION: 

EPA  announced  a  public  meeting  of 
the  SAP  Subpanel  in  a  Federal  Register 
notice  (FR  Doc.  88-25197)  on  November 
1. 1988.  The  first  paragraph  of  the 
Supplementary  Information  should  be 
replaced  with  the  following: 

Scientific  issues  will  be  reviewed 
concerning  EPA's  proposal  to  amend  the 
Experimental  Use  Permit  (EUP) 
regulation  for  pesticides.  The  proposed 
amendments  clarify  the  circumstances 
under  which  an  EUP  is  presumed  not  to 
be  required  and  specify  that  the 
presumption  is  based  upon  risk.  EPA 
also  proposes  to  require  notification 
before  initiation  of  small-scale  testing  of 
certain  genetically  modified  microbial 
pesticides  in  the  environment.  Each 
notification  will  be  reviewed  by  the 
Agency,  and  a  determination  made  as  to 
whether  an  EUP  will  be  required. 
Environmental  Biosafety  Committees 
approved  by  EPA  may  participate  in  the 
review  process.  This  notification  scheme 
would  implement  provisions  of  the 
Agency's  policy  statement  of  June  26, 
1986  (51  FR  23302),  with  some 
modifications,  and  is  intended  to 
provide  sufficient  oversight  of  the  early 
testing  of  these  microbial  pesticides  to 
mitigate  any  adverse  human  health  or 
environmental  effects. 

The  first  paragraph  of  the 
Supplemental  Information  published  in 
the  November  1, 1988  Federal  Register 
notice  (FR  Doc.  88-25197)  described  an 
alternative  option  which  was  considered 
by  the  Agency  during  development  of 
the  proposed  rule.  As  indicated  in  the 
Preamble  (V.  Request  for  Comments, 
page  15)  to  the  draft  proposed  rule,  the 
Agency  is  requesting  comment  on  this 
alternative  option. 

Dated:  November  9. 1988. 
Victor  I.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 
[FR  Doc.  88-26724  Filed  11-17-88;  8:45  am] 

BILUNG  COOE  6S60-5O-M 


(OPTS-S171S;FRL-347»-«] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  six  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Periods: 

P  89-63,  89-64,  89-65        January  22. 

1989. 
P  89-66,  89-67.  89-68        January  24. 

1989. 

Written  comments  by: 

P  89-63,  89-64,  89-65        December  23. 

1988. 
P  89-66,  89-67,  89-68         December  25, 

1988. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"IOPTS-51718]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Office  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  201  East  Tower,  401  M 
Street,  SW..  Washington,  DC  20460. 
(202)  382-3532. 

FOR  FURTHER  INFORMATON  CONTACT. 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street,  SW..  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NEM^004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding 
hohdays. 

P8»-«3 

Manufacturer.  Confidential. 
Chemical.  (G)  Poly  acrylate/ 
methacrylate. 
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Use/Production.  (G)  Dispersively  used 
coaUng.  Prod,  range:  80.000-100,000 

kg/yr- 

P89-64 

Manufacturer.  Confidential. 

Chemical.  (C)  Styrenated  functionalized 

methacrylic  polymer. 
User/ Production.  (S)  Vehicle  in 

automotive  refinished  topcoat.  Prod. 

range:  215,000-259.000  kg/yr. 

P89-63 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Production.  (G)  Coating.  Prod. 
range:  Confidential. 

P 89-66 

Importer.  Confidential. 
Chemical.  (G)  Ethanaminum. 
Use/Import.  (G)  Ambient  suspended 

particle  collector/conditioner.  Import 

range:  Confidential. 

P  89-67 

Importer.  Confidential. 

Chemical  (G)  Styrnen  acryl  copolymer. 

Use/Import  (G)  Binder  resin  of  toner. 

Import  range:  Confidential. 
Toxicity  Data.  Acute  oral  toxicity; 

LD50> 5,000  mg/kg  species(Rat). 

P 89-68 

Manufacturer.  Confidential. 
Chemical  (G)  Styrene  acrylic 

copolymer. 
Use /Production.  (G)  Coatings.  Prod. 

range:  Confidential. 

Date:  November  8. 1988. 
Douglas  W.  Sellers, 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
FR  Doc.  88-26726  Filed  11-17-88;  8:45  am] 

BIUNG  CODE  6S60-S0-M 


(FRL  3478-41 

Proposed  Determination  to  Prohibit,  or 
Deny  the  Specification,  or  the  Use  for 
Specification,  of  an  Area  as  a  Disposal 
Site:  Ware  Creek,  James  City  County, 
VA 

agency:  Environmental  Protection 
Agency  (EPA). 

SUMMARY:  EPA  Region  III  is  proposing  to 
take  act'on  under  section  404(c)  of  the 
Clean  Water  Act  (CWA)  to  prohibit 
deny,  or  restrict  specification  or  use  of 
certain  Ware  Creek  waters  in  the  area 
of  James  City  County,  Virginia,  as  a 
disposal  site  for  dredged  or  fill  materials 
in  connection  with  construction  of  an 
impoundment  for  County  Water  Supply. 
The  waters  of  the  United  States  which 
are  subject  to  the  proposed  section 
404(c)  action  include  those  which  would 


be  affected  by  a  dam  proposed  to  be 
constructed  across  Ware  Creek 
approximately  1.000  feet  downstream 
from  the  confluence  of  Ware  Creek  and 
France  Swamp.  This  section  404(c) 
action  is  being  proposed  because  EPA 
Region  III  has  reason  to  believe  that 
filling  and  inundating  the  above- 
described  waters  of  the  United  States, 
including  wetlands,  would  have  an 
unacceptable  adverse  effect  on  fishery 
areas,  wildlife  and  recreational  areas. 
Furthermore,  the  EPA  has  reason  to 
believe  that  alternatives  are  available  to 
James  City  County  which  will  meet 
projected  water  supply  needs  at  less 
environmental  cost  and  which  are 
economically  feasible.  In  accordance 
with  EPA  regulations  at  40  CFR  231.4, 
the  Regional  Administrator  has 
determined  that  a  public  hearing  on  this 
proposed  section  404(c)  action  would  be 
in  the  public  interest. 

Purpose  of  Public  Notice:  The 
Regional  Administrator  of  EPA  Region 
III  is  giving  notice  of  this  proposed 
section  404(c)  action  and  of  a  public 
hearing  to  consider  the  action.  EPA 
Region  HI  is  soliciting  information, 
comments  and  observations  on  any  and 
all  aspects  of  this  issue  and  particularly 
on  whether  filling  and/or  inundating  the 
above-described  Ware  Creek  waters, 
including  wetlands,  would  have  an 
unacceptable  adverse  effect  on  fishery 
areas,  wildlife  and  recreational  areas. 
Data  or  observations  of  particular 
concern  to  this  proposed  section  404(c) 
action  include  the  vegetative,  hydrologic 
and  other  ecological  characteristics  of 
the  project  area  including  the  proposed 
lake  impact  area  and  balance  of  the 
Ware  Creek  watershed  and 
observations  of,  or  information 
concerning,  fish  and  wildlife  (including 
but  not  limited  to  endangered,  or 
threatened  species)  utihzing  the  project 
area  and  recreational  use  (including 
hunting  and  fishing)  of  the  project  area. 

Public  Comment-  Notice  of  the 
location  and  date  for  the  public  hearing 
for  this  proposed  section  404(c)  action 
will  be  published  in  the  Federal  Register 
within  21  days  of  the  date  of  this  notice. 
Comments  may  be  submitted  prior  to  the 
hearing  or  presented  orally  and/or  in 
writing  at  the  hearing.  The  hearing 
record  will  remain  open  until  close  of 
business  15  days  following  the  public 
hearing.  Written  comments  will  be 
accepted  until  that  time.  Comments 
submitted  prior  to,  or  after  the  hearing, 
or  requests  for  copies  of  the  proposed 
determination  should  be  submitted  to 
EPA  Region  Ill's  designated  Record 
Clerk,  Ms.  Clara  Haraburda, 
Environmental  Assessment  Branch 
(3ES40).  U.S.  EPA,  841  Chestnut  Bldg.. 
Philadelphia,  PA,  19107.  All  comments 


will  be  fully  considered  in  reaching  a 
decision  to  either  withdraw  the 
proposed  determination  or  prepare  a 
recommended  determination  to  prohibit, 
deny  or  restrict  the  specification  or  use 
of  all  or  portions  of  Ware  Creek  and  its 
tributaries  as  a  disposal  site  for 
construction  of  the  Ware  Creek 
reservoir.  The  Regional  Administrator 
will  either  withdraw  the  proposed 
determination  or  forward  a  final 
Regional  recommendation  and  the 
administrative  record  to  the  EPA 
Assistant  Administrator  for  Water  in 
Washington,  DC,  for  review  and  a  final 
determination.  The  procedures  to  be 
used  in  making  the  final  determination 
are  specified  at  40  CFR  231.6. 

Copies  of  all  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  during  normal 
working  hours  (8:00  a.m.  to  5:00  p.m.)  at 
the  EPA  Region  III  office. 

SUPItfMENTARY  INFOMNATION 
Background 

A.  Section  404(c)  Procedure  and  Criteria 

Section  301(a)  of  the  CWA,  33  U.S.C 
1311(a),  prohibits  the  discharge  of 
pollutants,  including  dredged  and  fill 
material,  into  waters  of  the  United 
States  (including  wetlands)  except  as  in 
compliance  with,  among  other  things, 
section  404  of  the  CWA,  33  U.S.C.  1344. 
Section  404  of  the  CWA  authorizes  the 
Secretary  of  the  Army,  acting  through 
the  Chief  of  Engineers,  to  authorize  the 
discharge  of  dredged  or  fill  material  at 
specified  sites  through  the  application  of 
environmental  guidelines  developed  by 
EPA  in  conjunction  with  the  Secretary 
under  section  404(b)  of  the  CWA,  33 
U.S.C.  1344(b),  or  where  warranted  by 
economics  of  anchorage  and  navigation, 
except  as  provided  by  section  404(c)  of 
the  CWA,  33  U.S.C.  1344(c).  Section 
404(c)  of  the  CWA  states  that  the 
Administrator  of  the  U.S.  EPA  is 
authorized  to  prohibit  the  specification 
of  any  defined  area  as  a  disposal  site 
and  he  is  authorized  to  deny  or  restrict 
the  use  of  any  defined  area  for 
specification  as  a  disposal  site, 
whenever  he  determines,  after  notice 
and  opportunity  for  public  hearing,  that 
the  discharge  of  such  materials  into  such 
area  will  have  an  unacceptable  adverse 
effect  on  municipal  water  supplies, 
shellfish  beds  and  fishery  areas 
(including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 
The  procedures  for  implementation  of 
section  404(c)  are  set  forth  in  the  Code 
of  Federal  Regulations,  40  CFR  Part  231. 
Under  those  procedures,  if  the  Regional 
Administrator  has  reason  to  believe  \iiei 
use  of  a  site  for  the  discharge  of  dredged 


or  fill  material  may  have  an 
unacceptable  adverse  effect  on 
applicable  resources,  he  may  begin  the 
section  404(c)  process  by  notifying  the 
Corps  of  Engineers  and  the  applicant 
that  he  intends  to  issue  a  proposed 
determination.  Unless  within  15  days 
the  applicant  or  the  Corps  has 
demonstrated  to  the  satisfaction  of  the 
Regional  A(kriinistrator  that  no 
unacceptable  adverse  effects  will  occur, 
or  that  corrective  action  to  prevent  an 
unacceptable  adverse  effect  satisfactory 
to  the  Regional  Administrator  will  be 
taken,  the  Regional  Administrator 
publishes  a  notice  in  the  Federal 
Register  of  his  proposed  determination, 
soliciting  public  comment  and  offering 
an  opportunity  for  a  public  hearing. 
Today's  notice  represents  this  step  in 
the  process. 

Following  the  public  hearing  and  the 
close  of  the  comment  period,  the 
Regional  Administrator  decides  whether 
to  withdraw  his  proposed  determination 
or  prepare  a  recommended 
determination.  A  decision  to  withdraw 
may  be  reviewed  at  the  discretion  of  the 
Assistant  Administrator  for  Water  at 
EPA  Headquarters.  If  the  Regional 
Administrator  prepares  a  recmnmended 
determination,  he  then  forwards  it  and 
the  complete  administrative  record 
compiled  in  the  Region  to  the  Assistant 
Administrator  for  Water  at  H»A 
Headquarters  for  a  final  decision 
affirming,  modifying,  or  rescinding  the 
recommended  determination.  In 
accordance  with  the  regulations  at  40 
CFR  231.6,  the  U.S.  Army  Corps  of 
Engineers  and  the  applicant  are 
provided  with  another  opportunity  for 
consultation  before  the  final 
determination  is  made. 

With  this  notice,  the  Regional 
Administrator  is  issuing  a  proposed 
determination  that  specification  of  the 
site  should  be  prohibited,  withdrawn  or 
restricted  for  use  as  a  disposal  site 
because  of  unacceptable  adverse 
environmental  effects.  Specifically,  this 
notice  is  the  Regional  Administrator's 
proposed  determination  covering  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States,  (including 
wetlands),  to  wit.  Ware  Creek,  by  James 
City  County,  Virginia.  This  proposed 
determination  does  not  represent  a 
judgement  that  discharge  of  dredged  or 
fill  material  will  result  in  unacceptable 
adverse  effects;  it  merely  means  thai  the 
Regional  Administrator  believes  that, 
after  evaluating  the  information 
available  lo  him,  an  unacceptable 
adverse  effect  could  result  from  the 
specification  or  use  for  specification  of 
the  area  fc  disposal  of  dredjged  or  fill 
material. 


B.  Nature  of  Proposed  Discharge 

James  City  County  proposes  to 
discharge  dredged  and/or  fill  material 
into  Ware  Creek  and  its  adjacent 
wetlands  in  order  to  construct  an 
earthen  dam  to  impound  water  for  a 
water  supply  reservoir.  The  dam  will 
measure  1,450  feet  in  length  with  a  crest 
elevation  of  -f-48  feet  mean  sea  level 
(msl).  The  reservoir  is  designed  for  a 
normal  pool  elevation  of  +  35  feet  msl. 
with  an  average  depth  of  16  feet  It  will 
store  6.355  million  gallons  of  water  and 
provide  a  safe  yield  of  9.4  million 
gallons  per  day  (mgd).  For  construction 
of  the  1,217  acre  lake,  1,325  acres  of  land 
will  be  inundated  and/or  cleared. 

C.  Characteristics  of  the  Site 

The  Ware  Creek  watershed  is 
approximately  14,600  acres  in  size  and 
contains  a  mix  of  land  uses  and  habitat 
types.  The  primary  upland  habitat  types 
are  hardwood  forest  (5,808  acres),  mixed 
pine-hardwood  forest  (3.914  acres)  and 
mixed  agricultural  residential  (3,706 
acres).  Dominant  upland  hardwood 
trees  include  various  species  of  oaks 
[Quercus  spp.),  hickories  [Carya  spp.), 
American  beech  {Fagus  grandifolia], 
black  gran  [Nyssa  sylvatica),  red  maple 
[Acer  rubrum],  sweetgum  [Liquidambar 
styraciflud)  and  tulip  poplar 
[Liriodendron  tulipifera).  The 
understory  and  shrub  layers  are 
characterized  by  sassafrass  [Sassofrass 
albidum],  flowering  dogwood  [Comus 
florida]  serviceberry  [Amelanchier  sp.), 
blueberry  [Vaccinium  spp.),  huckleberry 
(Gaylussacia  spp.)  and  mountain  laurel 
(Kalmia  latifolia).  Conifer  trees 
distributed  throughout  the 
predominantly  hardwood  and  mixed 
pine-hardwood  forests  include  loblolly 
pine  [Pinus  taeda),  shortleaf  pine  [P. 
echinatd)  and  Virginia  pine  [P. 
virginiana). 

There  are  approximately  986  acres  of 
vegetated  wetlands  and  184  acres  of 
open  water  habitat  within  the  Ware 
Creek  watershed.  The  mixture  of  habitat 
types  results  in  a  complex  mosaic  of 
interspersed  wetland  communities  and 
adjacent  uplands.  A  total  of  44  wetland 
community  types  have  been  identified. 
At  the  juncture  of  Ware  Creek  and  the 
York  River  the  wetlands  are  estuarine, 
intertidal  and  comprise  a  mixture  of 
smooth  cordgrass  [Spartina 
alterniflora),  big  cordgrass  (S. 
cynosuroides]  and  black  needlerush 
(/uncus  roemerianus).  As  one  proceeds 
upstream,  the  influence  of  the  tides 
diminishes  and  the  salinities  decrease. 
In  this  vicinity  the  marshes  are 
dominated  by  mixtures  of  wild  rice 
[Zizania  aquatica],  cattails  [Typha 
spp.).  arrowarum  [Peltandra  virginica). 


pickerel  weed  [Pontederia  cordata], 
bulrushes  (Scirpus  spp.)  and  rushes 
[funcus  spp.). 

Beaver  (Castor  canadensis]  have  had 
a  profound  impact  within  the  non-tidal 
freshwater  portions  of  Ware  Creek  and 
its  tributaries.  The  result  has  been  a 
complex  mixture  of  forested,  scrub/ 
shrub  and  herbaceous  wetlands 
dominated  by  sycamore  [Platanus 
americandy,  green  ash  {Fraxinus 
Pennsylvania),  sweet  gum,  red  maple, 
black  gum,  holly,  river  birch  [Betula 
nigra],  willow  (Salix  spp.).  blueberry, 
alder,  buttonbush  [Cephalanthus 
occidentalis],  viburnums  ( Viburnum 
spp.),  spicebush  (Lindera  benzoin],  ferns 
[Osmunda  spp.;  Woodwardia  spp.; 
Onoclea  sensibilis],  rice  cutgrass 
[Leersia  oryzoides],  wild  rice,  bulrushes, 
rushes,  sedges  [Carex  spp.).  cattails, 
burreeds  [Sparganium  spp.)  and 
smartweeds  (Polygonum  spp.) 

In  addition  to  beaver,  the  wetlands 
are  utilized  by  a  variety  of  migrating  and. 
resident  songbirds,  migratory  waterfowl, 
game  birds  (e.g.  woodcock — Phiiobela 
minor),  wading  birds  and  (probably) 
river  otter  (Lutra  canadensis).  Of 
particular  itote  is  the  location  of  an  81- 
nest  great  blue  heron  rookery  (Ardea 
herodias — a  species  of  special  concern) 
within  the  Ware  Creek  wetlands,  and 
the  sighting  of  bald  eagles  (Halioeetus 
leucocephalus — an  endangerd  species) 
in  and  around  the  Ware  Creek  basin. 

The  adjacent  uplands  provide 
adequate  food  and  shelter  to  support 
game  species  such  as  white-tailed  deer 
(Odocoileus  virginiana).  grey  squirrel 
(Sciurus  carolinensis)  and  turkey 
(Meleagris  gollopavo]  as  well  as  a 
variety  of  non-game  vertebrates. 
Game  fish  found  in  the  aquatic 
portions  of  the  watershed  include 
largemouth  bass  [Micropteris 
salmoides)  and  sunfish  [Lepomis  spp.)  in 
freshwater  areas  and  white  perch 
(Roccus  americana]  in  estuarine 
reaches.  Although  Ware  Creek  is  not 
used  by  anadromous  fish  species  to  any 
great  extent,  the  organic  material  which 
is  produced,  processed  and  exported 
from  Ware  Creek  wetlands  creates  a 
direct  ecosystem  linkage  to  the 
downstream  wetlands,  the  York  River 
system  and  the  Chesapeake  Bay. 

D.  Proceedings  to  Date 

During  the  first  half  of  1981  a  series  of 
meetings  were  held  between 
representatives  of  James  City  County, 
their  consultants  and  relevant  Federal 
and  State  agencies  lo  evaluate 
proposals  to  impound  Ware  Creek  for  a 
water  supply  reservoir.  Since  the 
proposed  plan  would  have  significant 
environmental  impacts  and  because  a 
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CWA  Section  404  permit  issued  for  the 
project  would  institute  a  major  Federal 
action,  all  of  the  Federal  agencies 
involved  concluded  that  an 
Environmental  Impact  Statement  (EIS) 
would  be  required  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA:  40  CFR  Part  1500). 

After  considerable  consultation,  field 
evaluation  and  study,  a  Draft 
Environmental  Impact  Statement  (DEIS) 
was  written  and  released  by  the  Norfolk 
District,  Corps  of  Engineers  in  July  1985. 
The  EPA  reviewed  the  document  and 
rated  it  EU-3  (Environmentally 
Unsatisfactory,  Inadequate  Information). 
The  primary  basis  for  the  rating  of  the 
DEIS  was  that  EPA  believes  the  adverse 
environmental  impacts  associated  with 
the  proposed  project  are  severe  and  had 
not  been  adequately  minimized,  and 
that  the  full  range  of  feasible  water 
supply  alternatives  had  not  been 
adequately  investigated  or  fully 
discussed  in  the  document.  In  view  of 
the  inadequacies  of  the  document.  EPA 
concluded  by  recommending  that  a 
supplement  to  the  DEIS  be  prepared  to 
address  the  outstanding  issue. 

The  Corps  of  Engineers  determined 
that  preparation  of  a  supplemental  DEIS 
was  not  necessary.  In  proceeding  with 
final  EIS  (FEIS)  preparation,  the  Corps 
enlisted  three  Federal  Agencies  (EPA, 
Fish  and  Wildlife  Service.  National 
Marine  Fisheries  Service)  to  serve  as 
cooperating  agencies  to  address 
questions  which  were  raised  during  the 
DEIS  review. 

Considerable  effort  was  subsequently 
expended  to  inventory  and  classify  the 
biological  communities  of  the  basin,  to 
evaluate  the  current  habitat  value  and 
potential  impacts  through  the  Habitat 
Evaluation  Procedures  (HEP),  and  to 
investigate  mitigative  measures  and 
alternatives  to  the  proposed  plan. 

In  September,  1987  the  Corps  of 
Engineers  issued  the  FEIS.  The 
recommended  alternative  remained 
essentially  the  same  although  measures 
to  mitigate  the  environmental  impacts 
were  expanded.  The  environmental 
conditions  and  impacts  were  described 
in  more  detail  and  several  alternatives 
were  discussed  more  fully.  On 
November  23. 1987.  in  formal  comments 
on  the  FEIS.  EPA  found  that  the  FEIS 
preferred  alternative,  construction  of  the 
Ware  Creek  impoundment,  was 
environmentally  unsatisfactory, 
mitigative  matters  were  inadequate  and 
alternatives  had  not  been  adequately 
addressed.  Those  comments  also  stated 
that  EPA  was  considerating  the  CWA 
section  404(c)  option.  EPA  recommended 
to  the  Corps  that  the  Ware  Creek  permit 
be  denied  and  that  all  concerned 
Federal,  State  and  local  parties  work 


together  toward  a  viable, 
environmentally  satisfactory 
comprehensive  water-supply  solution. 

On  July  11. 1988  the  Corps  of 
Engineers  issued  a  notice  of  intent  to 
issue  the  permit  for  the  proposed  Ware 
Creek  reservoir.  In  response  to  that 
notice,  EPA  informed  the  District 
Engineer  on  August  5, 1988  that  it  was 
initiating  a  section  404(c)  action.  During 
the  following  15  day  period,  no 
information  was  received  which 
demonstrated  to  the  satisfaction  of  the 
Regional  Administrator  that  no 
unacceptable  adverse  effects  would 
occur  and  the  District  Engineer  did  not 
notify  the  Regional  Administrator  of  his 
intent  to  take  corrective  action  to 
prevent  an  unacceptable  adverse  effect. 
EPA  proceeded  to  prepare  the  public 
notice  which  is  published  herewith. 

Before  and  after  EPA's  initiation  of 
this  section  404(c)  action,  efforts  have 
been  made  by  the  project  proponent  to 
minimize  the  environmental  impacts  of 
the  Ware  Creek  impoundment.  Informal 
proposals  included  acquisition  and/or 
enhancement  of  off-site  wetlands. 
Formal  proposals  include  construction 
of  wetlands  in  tributary  branches  of 
Ware  Creek  by  the  use  of  check  dams. 
The  primary  mitigation  effort  is  a 
proposal  to  breach  a  dam  on  Yarmouth 
Creek  to  reestablish  connections 
between  upstream  wetlands  and  the 
Chickahominy  River.  This  will  result  in 
the  conversion  of  lacustrine  to 
palustrine  habitat  and  create  the 
potential  for  the  reestablishment  of  an 
anadromous  fishery  in  Yarmouth  Creek. 

Mitigation  measures  have  fallen  short 
in  EPA's  view  for  two  reasons.  First,  the 
environmental  resource  values  of  the 
Ware  Creek  site  are  very  high  and 
practicably  irreplaceable.  Second,  the 
use  of  mitigation  to  obtain  approval  for 
avoidable  destruction  of  viable  habitat 
is  inappropriate. 

E.  Other  Proceedings  to  Date:  Regional 
Water  Supply 

In  addition  to  the  investigation  of 
solutions  to  the  water  supply  needs  of 
James  City  County,  other  studies  were 
conducted  concerning  water  supply 
issues  throughout  southeastern  Virginia. 
In  December  1984  the  Norfolk  District. 
Corps  of  Engineers  issued  a  feasibility 
report  and  FEIS  for  a  Water  Supply 
Study  for  Hampton  Roads.  Virginia. 
With  regard  to  the  long-term  needs  for 
the  northside  of  Hampton  Roads 
(including  James  City  County)  the  Corps 
determined  that  a  withdrawal  of  water 
from  the  James  River  above  Richmond 
was  the  preferred  alternative.  Other 
alternatives  involving  Ware  Creek  were 
considered  secondary  alternatives,  but 


rejected  based  upon  severe  adverse 
environmental  consequences. 

In  addition,  water  supply 
impoundments  were  proposed  during 
the  1980'8  for  Beaverdam  Swamp 
(Gloucester  Co.).  Crump  Creek  (Hanover 
Co.)  and  Crump's  Millpond  (City  of 
Suffolk)  and  there  were  indications  that 
other,  local  alternatives  would  likely  be 
proposed  in  the  future.  In  an  effort  to 
forestall  a  profusion  of  locally-oriented 
water  supply  solutions  that  would  lead 
to  unacceptable  environmental  impact 
to  local  watersheds  and  ultimately  the 
Chesapeake  Bay.  EPA  proceeded  to 
investigate  alternative  sources  of  supply 
(e.g.  reverse  osmosis  of  brackish 
groundwater)  and  attempted  to 
encourage  regional  plans  which  would 
maximize  efficiency.  In  the  case  of 
Beaverdam  Swamp,  an  EPA-funded 
study  demonstrated  that  reverse- 
osmosis  of  groundwater  was  feasible. 
With  regard  to  the  City  of  Suffolk,  the 
study  provided  sufficient  incentive  for 
the  City  to  conduct  their  own  successful 
pilot  study  for  a  desalination  process. 
The  City  of  Suffolk  is  proceeding  with  a 
full-scale  non-conventional  water 
treatment  plant. 

Other  ongoing  studies  concerned 
investigations  into  the  availability  of 
groundwater  for  either  conventional  or 
nonconventional  treatment.  The  net 
result  of  these  studies  is  that 
alternatives  were  identified  which  are 
available  to  James  City  County  and 
which  would  meet  projected  water 
supply  demands  without  a  Ware  Creek 
reservoir.  Several  options  (e.g. 
groundwater  treated  in  several  ways,  a 
smaller  but  environmentally  damaging 
3-dam  configuration)  were  available  for " 
unilateral  County  action.  In  addition,  the 
need  for  a  regional  approach  to  solve 
long-term,  large-scale  water  supply 
issues  was  demonstrated  at  a  water 
supply  symposium  which  was  held  on 
June  20. 1988.  in  Gloucester  Point. 
Virginia.  The  symposium  was  jointly 
sponsored  by  the  EPA,  the 
Commonwealth  of  Virginia  and  the 
Corps  of  Engineers.  EPA  is  of  the 
opinion  that  sufficient  alternatives  are 
available  to  obviate  the  need  for  the 
environmentally  unacceptable  Ware 
Creek  reservoir. 

F.  Basis  for  Proposed  Determination 

1.  Section  404(c)  Criteria.  The  CWA 
requires  that  exercise  of  the  final  section 
404(c)  authority  be  based  on  a 
determination  of  unacceptable  adverse 
effect  on  municipal  water  supplies, 
shellfish  beds,  fisheries,  wildlife  or 
recreational  areas.  The  regulations 
define  "unacceptable  adverse  effect"  in 
40  CFR  231.2(e)  as: 


Impact  on  an  aquatic  or  wetland  ecosystem 
which  is  hkely  to  result  in  significant 
degradaion  of  municipal  water  supplies  or 
significant  loss  or  damage  to  fisheries, 
shellfishing.  or  wildlife  habitat  or  recreation 
areas.  In  evaluating  the  unacceptability  of 
such  impacts,  consideration  should  be  given 
to  the  relevant  portions  of  the  section 
404(b)(1)  Guidelines  (40  CFR  Part  230). 

The  preamble  to  40  CFR  Part  231  (44 
FR  58078, 10/9/79)  explains  that  one  of 
the  basic  functions  of  section  404(c)  is  to 
oversee  the  application  of  the  section 
404(b)(1)  Guidelines.  Those  portions  of 
the  Guidelines  relating  to  the 
availability  of  less  environmentally 
damaging  practicable  alternatives  [40 
CFR  230.10(a)].  significant  degradation 
of  waters  of  the  United  States  |40  CFR 
230.10(c)  1  minimizing  adverse  impacts  to 
aquatic  resources  [40  CFR  230.1 0(d)|  and 
to  the  determination  of  cumulative 
effects  on  the  aquatic  ecosystem  [40 
CFR  230.11(g)l.  are  of  particular 
importance  in  the  evaluation  of  the 
unacceptability  of  environmental 
impacts  in  this  case. 

In  summary,  the  Regional 
Administrator  believes  that  there  are 
less  environmentally  damaging 
alternatives  to  the  Ware  Creek 
Reservoir,  that  the  Ware  Creek  reservoir 
will  result  in  significant  degradation  of 
waters  of  the  United  States,  that  the 
proposed  mitigation  plan  is  appropriate 
and  nevertheless  does  not  compensate 
for  the  adverse  environmental  impacts 
associated  with  the  project  and  that 
insufficient  consideration  was  given  to 
potential  cumulative  impacts  during  the 
regulatory  permit  process. 

2.  Adverse  Impacts  of  Permit 
Issuance.  The  proposed  project  will 
result  in  the  destruction  of  425  acres  of 
wetlands.  The  balance  of  the  habitat 
destruction  will  be  in  forested  uplands. 
The  proposed  Ware  Creek  impoundment 
will  destroy  a  diverse  wetland-upland 
complex  which  has  high  fish  and 
wildlife  value  and  replace  that  with 
primarily  an  open  water  lacustrine 
habitat.  In  addition  to  the  destruction 
caused  by  inundation,  the  processes 
which  link  much  of  the  entire  existing 
Ware  Creek  wetland  system  (currently 
1,170  acres  of  wetlands  and  open  water) 
will  be  disconnected,  further  reducing 
the  existing  productivity  and  habitat 
value. 

As  a  result  of  project  implementation, 
a  viaWe  heron  rookery  would  be 
destroyed  with  the  probability  for  an 
adequate  replacement  site  currently 
uncertain.  Information  available 
concerning  proposed  project  impacts 
indicates  that  Oie  impoundment  would 
significantly  alter  present  fish  and 
wildlife  habitat  and  would  result  in 


unacceptable  adverse  effects  to  fishery 
areas  and  wildlife. 

Given  the  state  of  the  Chesapeake 
Bay  and  future  conditions,  the 
cumulative  adverse  impacts  associated 
with  this  project  will  contribute 
negatively  to  the  Bay  ecology.  Long  term 
water  withdrawal  trends  have  already 
been  identified  by  the  Baltimore  District. 
Corps  of  Engineers  as  a  significant 
threat  to  the  ecology  of  the  Chesapeake 
Bay.  Moreover,  permit  issuance  would 
continue  a  process  which  has  resulted  in 
a  loss  of  63.300  acres  of  wetlands  in 
Virginia  from  1956-1977  (18%  due  to  lake 
construction).  Furthermore,  during  that 
time  period,  the  southeastern  section  of 
Virginia  (including  Ware  Creek)  has 
experienced  a  14%  loss  of  inland 
vegetated  wetlands,  fully  80%  of  the 
total  loss  of  Virginia's  inland  wetlands. 

G.  Unresolved  EPA  Concerns 

To  date,  EPA  has  been  involved  in  the 
NEPA  and  CWA  section  404  processes 
for  the  Ware  Creek  project  as  a 
reviewer  and  cooperating  agency. 
Agency  representatives  have  attended 
numerous  meetings,  reviewed  many 
relevant  reports,  sponsored  studies  to 
investigative  alternatives,  and  jointly 
chaired  a  symposium  to  evaluate  the 
long-term  water  needs  of  the  region.  A 
thorough  review  of  these  data  has 
shown  that  viable  water  supply 
alternatives  exist  which  would  avoid  the 
proposed  impounding  of  Ware  Creek 
and  the  destruction  of  the  ecosystem  as 
it  is  currently  functioning.  The  project  as 
currently  proposed  will  cause  significant 
degradation  to  wetlands. 

1.  Groundwater  alternatives — the 
FEIS  acknowledges  that  approximately 
9.8  mgd  of  groundwater  is  available  to 
the  County  which  does  not  require 
extraordinary  treatment.  In  addition, 
reverse-osmosis  treatment  and 
comparable  technologies  have  been 
shown  to  be  feasible  in  the  EPA- 
sponsored  study  and  Suffolk  pilot 
demonstration.  The  U.S.  Geological 
Survey  indicates  that  sufficient 
groundwater  availability  is  probable  if 
well  spacing  and  other  variables  are 
factored  into  the  project  design. 

2.  Regional  Alternatives — the  Corps' 
1984  study  of  regional  water  needs 
identified  one  primary  and  two 
secondary  alternatives  to  meet  project 
water  supply  shortfalls  for  Northside 
Hampton  Roads.  Some  of  the  data  to 
verify  these  recommendations  are 
lacking.  In  addition,  pursuit  of  these 
alternatives  will  require  substantially 
more  participation  on  the  part  of  the 
State  of  Virginia  and  cooperation  among 
local  jurisdictions.  The  current  state  of 
events  is  leading  to  conventional 
solutions  to  meet  the  needs  of  single 


governmental  units,  or  at  the  most,  small 
groups,  of  governmental  bodies. 

3.  Significant  Degradation — the 
project  will  inundate  425  acres  of 
wetlands  and  adjacent  aquatic  habitat 
and  will  disrupt  ecosystem  processes 
which  connect  the  existing  basin 
communities.  A  heron  rookery  will  be 
destroyed  and  a  major  segment  of 
wetlands  within  the  Ware  Creek 
watershed  itself  will  be  disrupted  or 
isolated.  Under  the  best  of  mitigation 
scenerios  much  of  the  Ware  Creek 
system  will  be  destroyed  and  mitigation, 
much  of  it  off-site,  will  still  result  in  over 
a  30%  loss  of  the  average  wetland-based 
habitat  values.  Given  the  continued  loss 
of  wetland  habitat  in  Virginia  (a 
significant  proportion  of  which  has  been 
lost  to  lake  inundation)  and  the  value  of 
the  existing  Ware  Creek  system,  such 
losses  are  significant  and  unacceptable. 

4.  Mitigation — ^Substantive 
commitments  and  proposals  have  been 
made  to  address  creation  or  alteration 
of  existing  wetlands  to  compensate  for 
the  lost  functions  of  Ware  Creek 
wetlands.  In  addition,  the  applicant  has 
offered  proposals  to  purchase  easements 
as  a  means  of  "protecting"  existing 
wetlands.  EPA  believes  that  such 
actions  are  inappropriate  because  they 
do  not  address  the  least 
environmentally  damaging  altemalive 
and  inadequate  because  they  do  not 
replace  the  wetland  functions  that  will 
be  lost  with  construction  of  the  project 
as  proposed. 

For  Further  Information  Contact:  Ms. 
Barbara  D'Angelo.  Environmental 
Assessment  Branch  (3ES40).  U.S. 
Environmental  Protection  Agency.  841 
Chestnut  Bldg.,  Philadelphia.  PA  19107. 
(215)  597-9301. 
James  M.  Seif. 

Regional  Administrator.  Region  III. 
[FR  Doc.  88-26727  Filed  11-17-88;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnation  Conection 
Submtitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Existing  collection  in  use 
without  an  OMB  control  number. 
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Title:  CAC  and  CAV  Forms  on  the 
Effectiveness  of  a  Community 
Implementation  of  the  NFDP. 

Abstract  National  Flood  Insurance 
Program  communities  provide  States 
and  FEMA  information  on  their 
implementation  of  the  NFIP  at  least 
every  five  years.  States,  funded  under 
the  NFlP's  Community  Assistance 
Program,  provide  this  information  to 
FEMA  in  order  to  assess  the 
effectiveness  of  a  community's  NFIP 
implementation.  Information  submitted 
within  30  days. 

Type  of  Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  5,050. 

Number  of  Respondents:  1 

Estimated  average  burden  hours  per 
response: 

Frequency  of  response:  Other:  Once 
every  5  years  on  the  part  of  the 
community. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  ynda  Shiley,  (202)  646-2624.  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget.  3235  NEOB,  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  November  9,  1988. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  88-26710  Filed  11-17-88;  8:45  am] 
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Agency  Information  Collection 
Submited  to  the  Office  of  Management 
and  Budget  for  Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  FEMA  Nuclear  Power  Plant 
Alert  and  Notification  System:  Public 
Telephone  Survey. 

Abstract:  The  Federal  Emergency 
Management  Agency  shall  randomly 
telephone  survey  the  residents  within 
the  Emergency  Planning  Zone  (EPZ)  of  4 


nuclear  power  plans  as  stipulated  in 
Appendix  3  of  NUREG  0654/FEMA- 
REP-1,  Rev.  1.  From  an  approximate 
sample  of  2,500  households,  between  250 
and  385  residences  will  be  voluntarily 
surveyed  following  the  attached 
standardized  questionnaire. 

Type  of  respondents:  Individuals  or 
households. 

Estimate  of  total  annual  reporting  and 
recordkeeping  burden:  58. 

Number  of  respondents:  4. 

Estimated  average  burden  hours  per 
response:  .008. 

Frequency  of  response:  Once  per 
survey. 

Copies  of  the  information  collection 
request  and  supporting  documentation 
can  be  obtained  by  calling  or  writing  the 
FEMA  Clearance  Officer,  Linda  Shiley. 
(202)  646-2624,  500  C  Street,  SW., 
Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB,  Washington. 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  November  3.  1988. 

Wesley  C.  Moore, 

Director.  Office  of  Administrative  Support. 
(FR  Doc.  88-26711  Filed  11-17-88;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parfies 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007590-050. 

Title:  United  States/Colombia 
Conference. 

Parties: 


Flota  Mercante  Grancolombia,  S.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

CTMT,  Inc. 

Synopsis:  The  proposed  modification 
would  reduce  the  number  of  days  from  5 
to  3  a  member  has  to  respond  to  a 
telephone  poll  concerning  northbound 
cargo.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-010776-038. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties; 

American  President  Lines,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Liner  System,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Lines,  Inc. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
would  prohibit  any  party,  either 
individually  or  jointly  with  any  other 
carrier  or  carriers,  from  entering  into  an 
individual  loyalty  contract  in  the 
agreement  trade.  It  would  also  prohibit 
any  party  from  taking  independent 
action  with  respect  to  loyalty  contracts. 

Agreement  No.:  212-011213-001. 

Title:  Spain-Italy/Puerto  Rico  Island 
Pool  Agreement. 

Parties: 

Compania  Trasatlantica  Espanola, 
S.A. 

Nordana  Line  AS 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
would  revise  the  formula  to  which  initial 
cash  payments  are  made  to  the  Pool 
Operating  Fund  by  the  members. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  15. 1988. 
Joseph  C.  Polking, 

Secretary: 

(FR  Doc.  88-26675  Filed  11-17-88;  8:.;5  am] 
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FEDERAL  RESERVE  SYSTEM 

Bank  of  Boston  Corp.;  Acquisition  of 
Company  Engaged  in  Permissable 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 


activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissable  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8. 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston,  Massaschusetts;  to  acquire  First 
Union  Commercial  Corporation, 
Charlotte,  North  Carolina,  and  thereby 
engage  in  factoring  activities  pursuant  to 
§  225.25(b)(l)(v)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  on  a  worldwide  basis. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-26604  Filed  11-17-88;  8:45  am] 
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The  Bank  of  Nova  Scotia  et  al.; 
Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cM8))  and  §  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  5, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Bank  of  Nova  Scotia.  Toronto, 
Canada;  to  expand  the  existing 
authority  of  its  subsidiary, 
ScotiaMcLeod  (USA)  Inc.,  New  York, 
New  York,  to  engage  in  securities 
brokerage  activities  to  include  the 
incidental  securities  credit  activities 
pursuant  to  Regulation  T  as  specified  in 
§  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

2.  The  Hongkong  and  Shanghai 
Banking  Corporation,  Hong  Kong.  HSBC 
Holdings,  B.V.,  Amsterdam,  The 
Netheriands;  Kellett  N.V.,  Curacao, 
Netherlands  Antilles;  and  Marine 
Midland  Banks,  Inc.,  Buffalo,  New  York; 
to  engage  de  novo  through  its 
subsidiary,  Kidde  Credit  Corporation,  in 
equipment  financing,  including  lease 
financing  and  conditional  sale  contract 
financing  pursuant  to  §§  225.25(b)(l  and 
225.25(b)(5)  of  the  Board's  Regulation  Y. 


B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 
1.  Cortland  Bancorp..  Courtland,  Ohio; 
to  engage  de  novo  through  its 
subsidiary.  New  Resources  Leasing  Co., 
Cortland,  Ohio,  in  leasing  personal  or 
real  property  pursuant  to  §  225.25(b)i5) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Eastern 
Portage,  Southern  Ashtabula  County 
and  all  of  Trumbull  County,  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14. 198a 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-28684  Filed  11-17-88;  8:45  amj 
BIUJNO  COK  ttlP-tO-M 


China  Trust  HoMings,  N.V^  et  al^ 
Formations  of;  Acqutsttk>ns  by;  and 
Mergers  of  Bank  HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  froth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
.  would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  7, 1988. 

A.  Federal  Reserve  Bank  of  NeW  Yotk 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  China  Trust  Holdings,  N.V., 
Curacao,  The  Netherlands  Antilles, 
China  Trust  Capital  B.V.,  The 
Netherlands,  and  China  Trust  Holdings 
Corp.,  New  York,  New  York;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  China 


>» 
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Trust  Bank.  New  York.  New  York,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Richmond. 

(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  Mountain-Valley  Bancshares.  Inc.. 
Parsons,  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
National  Bank  of  Parsons.  Parsons, 
West  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  La  Salle  Street.  Chicago.  Illinois 
60690: 

1.  Panhandle  Aviation,  Inc..  Clarinda. 
Iowa;  to  acquire  86.33  percent  of  the 
voting  shares  of  Humboldt  Trust  & 
Savings  Bank.  Humboldt,  Iowa. 

D.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis  Missouri  63166: 

1.  Baxter  County  Bancshares.  Inc.. 
Mountain  Home,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
Peoples  Bank  Corporation,  Mountain 
Home,  Arkansas,  and  thereby  indirectly 
acquire  Peoples  Bank  and  Trust 
Company,  Mountian  Home,  Arkansas. 

2.  State  Bancshares.  Inc..  Springfield. 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  State  Bank  of 
Southwest  Missouri,  Springfield, 
Missouri. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Dakota  Financial  Corporation. 
Yankton,  South  Dakota;  to  become  a 
bank  holding  company  by  acquiring 
96.29  percent  of  the  voting  shares  of 
First  Dakota  National  Bank,  Yankton, 
South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  14. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
IFR  Doc.  88-26686  Filed  11-17-88;  8:45  am] 

BILLIMG  CODE  6210-ai-M 

Change  in  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Dennis  H.  White  et  al. 

The  notifications  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  2, 1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dennis  H.  White.  Valley  City.  North 
Dakota:  to  acquire  4.76  percent  of  the 
voting  shares  of  First  Bancshares  of 
Valley  City,  Inc..  Valley  City,  North 
Dakota,  and  thereby  indirectly  acquire 
First  National  Bank.  Valley  City,  North 
Dakota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Cyr  Family  Trust,  to  acquire  37.54 
percent  of  the  voting  shares  of  United 
Kansas  Bank  Group,  Inc.,  Merriam, 
Kansas,  and  thereby  indirectly  acquire 
United  Kansas  Bank  &  Trust,  Merriam, 
Kansas. 

2.  Luther  C.  Graham,  Sand  Springs, 
Oklahoma;  to  acquire  an  additional  1.26 
percent  of  the  voting  shares  of 
Limestone  Bancshares,  Inc.,  Sand 
Springs,  Oklahoma,  and  thereby 
indirectly  acquire  Lime  Stone  National 
Bank,  Sand  Springs,  Oklahoma. 

3.  M.  L  and  Jamie  Wooldridge,  to 
acquire  an  additional  11.27  percent;  M. 
L  Wooldridge — IRA,  to  acquire  4.87 
percent;  and  Jamie  Wooldridge — IRA, 
all  of  Carrollton,  Missouri,  to  acquire 
2.08  percent  of  the  voting  shares  of  First 
Carrollton  Bancshares,  Inc.,  Carrollton, 
Missouri,  and  thereby  indirectly  acquire 
First  National  Bank  of  Carrollton, 
Carrollton,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Novemtier  14. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26683  Filed  11-17-88:  8:45  am] 
BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHSJ  publishes  a 


list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  is  submitted 
to  OMB  since  the  last  list  was  published 
on  November  4, 1988. 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on 
301-965-4149  for  copies  of  package.) 

1.  Budget  Summary  and 
Certification— 0960-0422— The 
information  is  used  by  SSA  to  budget  for 
funds  to  sustain  the  State  Disability 
Determination  Staff  (DDS). 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
54;  Frequency  of  Response:  1;  Average 
Burden  per  response:  30  minutes; 
Estimated  Annual  Burden:  27  hours. 

2.  Physicians/Medical  Officer's 
Statement  (Patient's  Capability  to 
Manage  Benefits)— 0960-0024 — The 
information  collected  by  the  SSA-787  is 
used  by  the  Social  Security 
Administration  to  help  determine  an 
individual's  capability  to  handle  his  or 
her  own  benefits.  Respondents: 
Businesses  or  other  for-profit;  Number  of 
Respondents;  120,000;  Frequency  of 
Response:  On  occasion;  Average  burden 
per  response:  5  minutes;  Estimated 
Annual  Burden:  10,000  hours. 

OMB  Desk  Officer:  Justin  Kopca. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package.) 

1.  Medicaid  Management  Information 
System— 0938-0458— The 
implementation  of  these  hospital  billing 
requirements  will  enable  the  Medicaid 
program  to  develop  meaningful  data  for 
use  by  the  Federal  Government  in  order 
to  reduce  medical  care  costs.  These 
required  data  are  needed  to  make  the 
States'  Management  Information 
Systems  more  compatible  with  systems 
used  to  administer  the  Medicare 
program,  which  will  further  reduce  costs 
and  burden  on  the  provider  community. 
Respondents:  State  and  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions;  Number  of 
Respondents:  58,000,000;  Frequency  of 
Response:  1;  Average  burden  per 
response:  5-9  minutes;  Estimated 
Annual  Burden:  6,236,000  hours. 

OMB  Desk  Officer:  Allison  Herron. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package.) 

1.  Product  License  Application  for  the 
Manufacture  of  Source  Plasma — 0910- 
0040 — These  reports  are  mandated  by 


Section  351  of  the  Public  Health  Service 
Act;  the  Federal  Food,  Drug  and 
Cosmetic  Act.  Sections  502  and  505:  and 
Title  21  CFR  Part  600.— "No  license  may 
be  granted  unless  this  completed 
application  has  been  received." 
Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions.  Small 
businesses  or  organizations. 


l8t  Collection 

Title:  Product  License 

Application  Manuf. 

of  Source  Plasma/ 

Reporting. 


Recordkeeping 
Number  of 

Responses 

Frequency  of 

Response 

Average 

Burden ...» 

Total 
Annual 
Burden: 
15.000 
Re- 
porting. 


2nd  Collection 

Title:  Product  License 
Application  for 
Manuf.  of  Source 
Plasma/Record- 
Keeping 


100 
2 

2 


365 

1 

40 


2.  Blood  Establishment  Registration 
and  Product  Usting— 0910-0052— 
Information  requested  is  necessary  to 
ensure  Agency  inspection  and  regulation 
of  all  blood  establishments  collecting, 
processing,  storing,  and  distributing 
blood  and  blood  products.  Information 
also  provides  list  for  mailing  important 
public  health  recommendations 
concerning  AIDS,  bio-safety,  etc..  and 
indicates  industry  trends  in  product 
development  and  manufacture. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions,  Small  businesses 
or  organizations;  Number  of 
Respondents:  2500;  Number  of 
Responses  per  response:  1;  Average 
burden  per  response:  30  min. — ^new 
report  and  15  min. — subsequent  reports; 
Estimated  Armual  Burden:  675  hours. 

3.  Transmittal  of  Labels  and 
Circulars — 0910-0039— Labels  and 
circulars  for  biological  products  must  be 
reviewed  and  approved  by  the  Office  of 
Biologies  Research  and  Review  prior  to 
marketing  of  the  licensed  product. 
Respondents;  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations;  Number  of 
Respondents:  469;  Frequency  of 
Response:  7;  Average  Burden  per 
response:  10  minutes;  Estimated  Annual 
Burden:  547  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 


As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  (202)  245-2100 

HCFA:  (301)  966-2088 

FSA:  (202)  252-5605 
SSA:  (301)  965-4149 

OS:  (202)  245-6511 

OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

Date:  November  9. 1988. 

James  V.  OI>eTthaler, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 

[FR  Doc.  88-26450  Filed  11-17-88:  8:45  am] 

BILUNG  COOE  41S0-04-M 


Agency  Forms  SulMnitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
hst  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  4. 
1988. 

Social  Security  Administration 

(Call  Reports  Clearance  Office  on 
301-965-4149  for  copies  of  package.) 

1.  State  Mental  Institution  Policy 
Review — 0960-0110 — The  information  is 
needed  to  determine  whether  an 
institution's  policies  conform  to  the 
Social  Security  Administration's 
regulations  on  the  use  of  benefits. 
Respondents:  Non-profit  institutions; 
Number  of  Respondents:  183:  Frequency 
of  Response:  1;  Average  burden  per 
response:  1;  Estimated  Annual  Burden: 
183  hours. 

OMB  Desk  Officer:  Justin  Kopca. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package.) 

1.  Medical  Device  Registration — 0910- 
0060— Section  510(b)  of  the  Food  Drug 
and  Cosmetic  Act  requires 


manufacturers  and  certain  other  persons 
engaged  in  distribution  of  medical 
devices  to  annually  register  the  location 
of  their  manufacturing  facility.  This 
information  is  used  by  the  Food  and 
Drug  Administration  (FDA)  to  identify 
establishments  subject  to  regulation  by 
the  Agency.  In  addition,  registration 
information  is  linked  to  data  collected 
by  the  medical  device  listing  enabling 
FDA  to  ensure  that  medical  devices 
were  manufactured  in  accordance  with 
good  manufacturing  practices. 
Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations;  Number  of  Respondents: 
9,000;  Number  of  Responses:  1;  Average 
burden  per  response:  .17;  Estimated 
Annual  Burden:  1.530  hours. 

2.  Food  Canning  Establishment 
Registration  and  Process  Filing — NEW — 
The  information  will  provide  FDA  with 
Data  needed  for  Review  and  Evaluation 
of  processes  for  acidified/thermally 
processed  low-acid  canned  foods.  This 
information  will  permit  FDA  to  exercise 
better  control  and  appreciably  increase 
assurance  that  safe  practices  are  being 
followed  by  the  processors.  The 
following  reflects  the  breakdown  of  the 
burden  associated  with  this  information 
collection.  Respondents:  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 


^4o.  of 
respond- 
ents 

No.ol 
hrs  per 
response 

No  ot 
responses 

per 
respond- 
ent 

Fofms  FDA 
2541 

(Registra- 
tion)  

300 

1.200 

1.200 
2,090 

017 

0.333 

075 

1 

Form  FDA 
2541a 
(Process 
Filing) 

416 

Form  FDA 
2541c 
(Prijcess 
Ring) 

42 

Total  annua) 
burden 

OMB  Desk  Officer.  Shannah  Koss- 
McCallum. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package.) 

1.  Freestanding  Federally — Funded 
Health  Center  Cost  Report— 0938-0235— 
This  standard  cost  report  is  used  by 
Federally  funded  health  centers  that  are 
freestanding  to  determine  their  rate  of 
payment  under  the  medicare  program. 
Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions;  Number  of 
Respondents:  145;  Frequency  of 
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Response:  3;  Average  harden  per 
response:  18;  Estimated  Annual  Burden: 
7,830  hours. 
0MB  Desk  Officer:  Allison  Herron. 

Family  Support  Administration 

(Call  Reprats  Clearance  Officer  on 
202-252-5605  for  copies  of  package.) 

1.  Reporting  and  Recordkeeping  for 
the  Refugee  Program— 0970— 005»— 
Maintenance  of  such  records  is 
necessary  to  ensure  compliance  with 
legislative  requirements,  accurate 
reporting  and  effective  program 
monitoring.  Respondents:  State  or  local 
governments;  Number  of  Respondents: 
51;  Frequency  of  Response:  1:  Average 
burden  per  response:  1;  Estimated 
Reporting  Burden:  51  hours;  Estimated 
Recordkeeping  Burden:  11,904  hours; 
Total  Burden  Hours:  11.955. 

OMB  Desk  Officer:  Justin  Kopca. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  (202)  245-2100 

HCFA:  (301)  966-2088 

FSA:  (202)  252-5605 

SSA:  (301)  965-4149 

OS:  (202)  245-6511 

OHDS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208.  Washington, 
DC  20503. 

Date:  November  9. 1988. 
James  V.  Oberthaler. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
[FR  Doc.  88-26451  Filed  11-17-88;  8:45  am] 

BILLING  CODE  41SO-04-M 


Food  and  Drug  Administration 

Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Minneapolis  District  Office, 
chaired  by  John  Feldman,  District 
Director.  The  topics  to  be  discussed  are 
cholesterol  labeling,  salmonella  in  eggs, 
sulfites,  and  tampon  labeling. 
date:  Monday,  November  28. 1988. 10 
a.m.  to  12  m. 


ADDRESS:  Mount  Mary  College.  Caroline 
Hall,  Multipurpose  Room,  Milwaukee, 
WI  53222. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  W.  Aird,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
240  Hennepin  Ave.,  Minneapolis,  MN 
55401,  612-334-^103. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  14, 1988. 
Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  88-26681  Filed  11-17-88:  8:45  am] 

BILLING  CODE  4160-01-M 

Small  Business  Participation;  Open 
Meeting 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  small  business  exchange 
meeting  to  be  chaired  by  Edward  J. 
McDonnell,  Director,  Boston  District 
Office.  The  topic  to  be  discussed  is 
small  business  relationships  with  FDA. 
date:  The  meeting  will  be  held  on 
Thursday,  December  8. 1988, 1  p.m.  to 
4:30  p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Department  of  Transportation. 
Transportafion  Systems  Center 
Auditorium.  55  Broadway  Kendall  Sq.. 
Cambridge.  MA  11232. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Walden,  Small  Business 
Assistance  Program  (HFR-NE17),  Food 
and  Drug  Administrafion.  830  Third 
Ave..  Brooklyn.  NY  11232.  718-965-5528. 
SUPPt^MENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  small  business  and 
FDA  officials.  The  meeting  will  provide 
a  forum  for  the  owners  and  managers  of 
small  businesses  to  express  their 
concerns  about  FDA,  encourage 
discussion  about  the  effects  of 
regulation  and  regulatory  alternatives, 
and  increase  participation  by  small 
business  persons  in  FDA's 
decisionmaking  process.  The  meeting 
will  also  allow  FDA  to  convey 
knowledge  about  the  agency's 
operations  and  procedures  to  owners 
and  operators  of  small  businesses  and 
answer  any  questions. 


Dated:  November  14, 198a 
Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  88-26682  Filed  11-17-88;  8:45  am) 

BILLING  CODE  416».«1-M 


National  InsUtutes  of  Health 

National  Cancer  Institute;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  December  5- 
6, 1988,  Building  31C.  Conference  Room 
6.  6th  Floor,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be  held 
at  the  times  and  places  listed  below. 
The  entire  Board  meeting  and  meetings 
of  its  Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Mrs.  Winifred  J.  Lumsden.  Committee 
Management  Officer,  National  Cancer 
Institute,  9000  Rockville  Pike,  Building 
31,  Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  rosters  of  the  Board 
members,  upon  request. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Ms.  Judith 
Whalen.  Building  31.  Room  11A19, 
Bethesda.  MD  20892  (301/496-5515). 
Date  of  Meeting:  December  5. 
Place  of  Meeting:  Building  31 C. 
Conference  Room  6. 

Open:  Immediately  following 
adjournment  of  NCAB. 

Agenda:  A  continuation  of  ongoing 
reviews  of  Cancer  Centers  Program. 

Name  of  Committee:  Subcommittee  on 
Minority  Manpower  Development. 
Executive  Secretary:  Dr.  Vincent 
Cairoli,  Executive  Plaza  North.  Room 
232,  Rockville,  MD  20892  (301/496-8580). 
Date  of  Meeting:  December  5. 
Place  of  Meeting:  Building  31 C, 
Conference  Room  6. 

Open:  6  p.m.  to  adjournment. 
Agenda:  To  establish  guidelines  for 
the  Subcommittee  and  consider  plans 
for  implementation  of  the  NIH  policy 
regarding  recruitment  of  minority 
trainees  on  institutional  training  grants. 
Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Ms.  Barbara 
Bynum.  Building  31.  Room  10A03. 
Bethesda.  MD  20892  (301/496-5147). 
Date  of  Meeting:  December  5  and  6. 


Place  of  Meeting:  Building  3lC, 
Conference  Room  6. 

Olpe/i.-  December  5,  8:30  a.m.  to  recess, 
December  6.  8:30  a.m.  to  adjournment 

Agenda:  Reports  on  activities  of  the 
President's  Cancer  Panel;  the  Acting 
Director's  Remarks  on  the  National 
Cancer  Institute;  Program^  Review  of  the 
NCI  Divisions;  Subcommittee  Reports; 
and  New  Business. 

Dated:  November  15, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer  NIH. 
[FR  Doc.  88-26764  Filed  11-17-88;  8:45  am] 

BILUNO  COOE  4140-01-M 


National  Heart,  Lung  and  Blood 
Institute;  Meeting  of  the 
Arteriosdcrosis,  Hypertension  and 
Lipid  Metabolism  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Arteriosclerosis.  Hypertension  and  Lipid 
Metabolism  Advisory  Committee. 
National  Heart,  Lung  and  Blood 
Institute.  January  30-31, 1989.  Building 
31.  Conference  Room  9,  C-Wing, 
National  Institutes  of  Health,  Bethesda, 
Maryland  2C892. 

The  entire  meeting  will  be  open  to  the 
public  from  approximately  8:30  a.m.  to 
5:00  p.m.  on  Monday.  January  30,  and 
from  8:30  a.m.  to  adjournment  on 
Tuesday.  January  31,  to  evaluate 
program  support  in  arteriosclerosis, 
hypertension  and  lipid  metabolism. 
Attendance  by  the  public  will  be  limited 
on  a  space  available  basis. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart.  Lung  and  Blood 
Institute.  Building  31.  Room  4A21. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-4235,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  G.C.  McMillan,  Associate  Director, 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Program,  NHLBl,  Room 
4C12,  Federal  Building,  national 
Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  496-1613,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Prograoi  Na  11837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Healdi) 

Dated:  November  9, 1988. 
Betty  J.  BeTerWge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-26670  Filed  11-17-88;  8:45  am] 
BIUING  CODE  414O-01-M 


National  Inrtlliifts  of  I 

DigMttvsaMfUdrwyl 

Meetins,  Nationai  Diabetas  Advisory 

Board 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  December  12. 1988.  The  meeting 
will  begin  at  8:30  a.m.  and  end  at 
approximately  4:30  p.m.  The  Board  will 
meet  at  the  Crystal  City  Marriott  1999 
Jefferson  Davis  Highway.  Arlington, 
Virginia  22032.  The  purpose  of  the 
meeting  is  to  discuss  the  Board's 
activities  and  to  continue  evaluation  of 
the  implementation  of  the  long-range 
plan  to  combat  diabetes  mellitus. 
Although  the  entire  meeting  will  be  open 
to  the  pubhc,  attendance  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne. 
Executive  Director,  National  Diabetes 
Advisory  Board.  1801  Rockville  Pike. 
Suite  500.  Rockville.  Maryland  20852, 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated;  November  9, 1988. 

Betty  |.  Beveridge, 

NIH  Committee  Management  Officer. 
(FR  Doc.  88-26671  Filed  11-17-88;  8:45  am] 

BILLING  CODE  4V40-SV-H 


Recombinant  DNA  Advisory 
Committee;  Definitions  Subcommittee; 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory 
Committee — Definitions  Subcommittee 
at  the  National  Institutes  of  Health. 
Building  31,  Room  2A52.  Bethesda, 
Maryland  20092,  on  December  5. 1988, 
from  approximately  9:00  a.m.  to 
adjournment  at  approximately  12:00 
noon  to  discuss  the  definition  of 
"recombinant  IWA"  under  the  NIH 
Guidelines  for  Research  Invtrfving 
Recombinant  DNA  Molecules.  This 
meeting  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Further  information  may  be  obtained 
from  Mr.  Robert  J.  Crawford,  Executive 
Secretary.  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
Building  31,  Room  B1C34,  Bethesda, 
Maryland  20892,  telephone  (301)  496- 
9838. 

OMB's  "Mandatory  lalonBatiao 
Requirements  for  Federal  Assistance  Program 


Announcements"  (45  FR  395S2)  requires  a 
statement  concerning  tbe  ofikaal 
governments  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  tlie  guidance  of  the  public 
Because  the  guidance  in  this  notice  covers 
not  only  virtually  every  NIH  program  but  also 
essentially  every  Federal  research  program  in 
which  DNA  recombinant  molecule  techniques 
could  be  used,  it  has  been  determined  to  be 
not  cost  effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a  list 
would  likely  require  several  additional  pages. 
In  addition,  NIH  could  not  be  certain  that 
every  Federal  program  would  be  included  as 
many  Federal  agencies,  as  well  as  private 
organizations,  both  national  iuid 
international,  have  elected  to  follow  the  NIH 
Guidelines.  In  lieu  of  the  individual  program 
listmg,  NIH  invites  readers  to  direct 
questions  to  the  informatioa  address  above 
about  whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic  Assistance 
are  affected. 

Dated:  November  10, 1988. 

Betty  |.  Beveridge, 

Committee  Managemeat  Officer,  NIH 

[FR  Doc.  8S-28672  Filed  11-17-88;  &45  am) 

BILLJNG  CODE  414S-01-M 


Public  Healtti  Scnrica 

Delegation  of  Authority  to  ttte 
Administrator,  Health  Resources  and 
Services  Administration 

Notice  is  hereby  given  that  in 
furtiierance  of  the  delegation  of 
anthority  to  the  Assistant  Secretary  for 
Health  on  January  14, 1981  (46  FR  10016) 
by  the  Secretary  of  I-iealth  and  Human 
Services,  the  Assistant  Secretary  for 
Health  has  delegated  all  of  the 
authorities  under  section  315  of  die 
Public  Health  Service  Act.  as  amended, 
pertaining  to  the  Grants  for  Treatment 
Drugs  for  Acquired  Immune  Deficiency 
Syndrome,  to  the  Administrator,  Health 
Resources  and  Services  Administration, 
with  authority  to  redelegate. 

Redelegation:  These  authorities  may 
be  redelegated. 

Effective  Date:  This  delegation 
became  effecfive  on  November  8, 1988. 

Date:  Noveimber  a  19*8. 

Robert  E.  Wiudum, 

Assistant  Secretary  for  Health. 

FR  Doc.  88-26676  Filed  11-17-88:  &4S  am) 

BILLING  CODE  41«0-1S.«i 


UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-88-1892] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act. 

address:  Interested  persons  who  wish 
to  submit  comments  regarding  the 
paperwork  request,  may  do  so. 
Comments  should  refer  to  the  proposal 
by  name  and  should  be  sent  to:  John 
Allison,  OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 

Reporting  Burden: 


SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Date:  November  4. 1988. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Approval  of  a  Budget  Work 
Sheet  and  Rent  Increase 
Spreadsheet  for  Use  in  Calculating 
Rent  Increases  for  Certain  of  HUD's 
Subsidized  and  Direct  Loan 
Projects. 

Office:  Office  of  the  Assistant  Secretary 
of  Housing-Federal  Housing 
Commissioner. 

Description  of  the  need  for  the 

information  and  its  proposed  use: 
The  budget  worksheet  provides 
current  expense  levels  and  owner 
estimates  of  future  expenses  to  be 
used  in  HUD's  automated  system  to 
calculate  rent  increases.  The  spread 
sheet  provides  the  project  owner's 
current  rent  structure  and  his 
requested  rent  levels  which  HUD 
will  review,  and  if  appropriate,  will 
approve.  The  owners  are  required, 
by  legislation  and  by  regulation,  to 
obtain  HUD  approval  for  said  rent 
increases. 

Form  Number:  Two  forms  (unnumbered  j 
Budget  Worksheet.  Rent  Increase 
Spread  Sheet. 

Respondents:  HUD  Projects  Owner  or 
Management  Agents. 

Frequency:  Annually  when  requesting  a 
rent  increase. 


Numtier  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden  tiours 


Budget  worksheet. 
Spread  sfieet 


12,500 
1,500 


2 


25.000 
750 


Total  Estimated  Burden  Hours:  25,750 
Status:  Revision 

Contact:  James  Tahash,  (202)  426-3944 
John  Allison.  OMB,  (202)  395-6880 

Date:  November  4, 1988. 

Supporting  Statement  Requesting  OMB 
Approval  of  the  Budget  Worksheet  and 
Rent  Increase  Spread  Sheet 

Part  A 

JustiRcation 

Background.  Owners  of  all 
cooperative  and  subsidized  rental 
projects  not  adjusting  rents  using  the 
Section  8  Annual  Adjustment  Factor 
must  submit  the  Budget  Worksheet  and 
the  Spread  Sheet  as  a  part  of  the  rent 
increase  request.  Said  project  owners 
are  required,  by  legislation  and 


regulations,  to  obtain  HUD  approval  for 
rent  increases. 

1.  In  return  for  our  insuring, 
subsidizing  or  making  direct  loans  for 
project  mortgages,  owners  agree  to:  (1) 
Let  HUD  regulate  rents;  (2)  purchase 
goods  and  services  on  terms  most 
advantageous  to  the  project;  and  (3) 
assure  that  project  expenses  are 
reasonable.  Tying  rents  to  costs  helps 
HUD  assure  that  rent  levels  and  related 
Federal  subsidy  outlays  are  not  higher 
than  needed  to  support  operations  and 
to  pay  a  reasonable  return  on  the 
owner's  investment.  HUD's  authority  to 
require  owners  to  submit  documentation 
supporting  a  rental  increase  request  are 
contained  in  Pub.  L.  479,  48  Stat.  1246, 
Sect.  207  and  24  CFR  207.19. 
Attachments  include  a  copy  of  the 
worksheet  and  the  spread  sheet. 


2.  Worksheet:  Project  owners  enter 
actual  operating  expenses  on  the  Budget 
Worksheet  and  project  the  increase  or 
decrease  in  expenses  expected  during 
the  next  12  month  period.  Consideration 
of  historical  operating  costs  is  the  best 
starting  point  for  estimating  future 
expense  levels.  In  support  of  the 
estimated  expenses,  owners  must  also 
attach  a  brief  narrative  to  the 
Worksheet  explaining  how  each 
expense  estimate  was  derived  where  it 
exceeds  5  percent.  A  sample  owner 
explanation  is  included  in  this  package. 
Field  Staff  assess  the  reasonableness  of 
estimated  expenses  using  line  by  line 
guidance  provided  by  Headquarters 
then,  calculate  the  project's  rent 
potential  and  spread  the  rent  potential 
by  bedroom  size 


Without  the  worksheet,  HUD  would 
be  unable  to  carry  out  the  regulation 
which  authorizes  use  of  anticipated 
expenses  for  setting  project  rents. 
Establishing  rents  based  on  expected 
expense  levels  helps  assure  that:  (1) 
HIJD  tenant  assistance  outlays  are  no 
higher  than  necessary;  and  (2)  rente  are 
siifficient  to  cover  ongoing  expenses  and 
project  debt  service.  Insufficient  rent 
potential  could  result  in  mortgage 
assignments  costing  the  government 
millions  of  dollars  in  mortgage  insurance 
claims. 

Spread  Sheet:  Project  owners  enter 
information  on  current  unit  sizes, 
current  rents  and  utility  allowances  and 
requested  rent  increase  levels  on  the 
spread  sheet.  This  basic  information 
along  with  the  projections  on  the 
worksheet  is  required  to  calculate  the 
nature  of  any  rent  increase. 

3.  We  encourage  the  use  of  automated 
accounting  systems  when  the  cost  of  the 
system  is  Jess  than  the  cost  of  hiring  a 
project  bookkeeper.  Many  management 
agents  now  use  privately  developed 
software  packages  adapted  to  the  HUD 
Chart  of  Accounts.  These  systems 
significantly  reduce  the  time  needed  to 
establish  amounts  included  on  the 
Budget  Worksheet.  Some  automated 
systems  also  compare  actual  project 
expenses  against  monthly  budget 
expense  projections.  This  information  is 
useful  to  owners  when  estimating 
expense  levels  on  the  worksheet.  Field 
Offices  may  accept  automated  reports  in 
lieu  of  the  Worksheet  or  the  Spread 
Sheet  as  long  as  the  entries  are  grouped 
in  the  categories  used  in  the  respective 
forms  and  the  owner  clearly  identifies 
which  accounts  are  included  on  each 
line. 

4.  The  requirements  for  the 
information  on  these  forms  are  not 
duplicated  by  requirements  imposed  by 

I 


other  regulatory  or  State  and  local 
governments. 

5.  Worksheet:  Estimated  project 
expenses  and  rent  potential  spread 
shown  on  the  HUD-wtjrksheet  is  not 
available  to  HUD  from  other  sources. 
The  information  must  be  derived  or 
estimated  from  project  books  and 
records  kept  by  the  owner.  Only  the 
ovmer  can  provide  this  infomation 
because  he/she  is  most  aware  of 
inflationary  increases  in  project  expense 
levels  or  increases  in  service  contracts 
executed  on  behalf  of  the  project. 

Spread  Sheet:  The  estimated  rent 
potential  shown  on  the  Spread  Sheet  is 
not  available  to  HUD  from  other 
sources.  As  in  the  case  of  the  worksheet 
the  information  must  be  estimated  from 
project  books  and  records  kept  by  the 
owner.  The  owner  is  the  sole  best  source 
of  this  information. 

6.  No  small  business  or  other  small 
entities  are  involved  in  this  information 
collection. 

7.  Information  is  collected  only  when 
the  owner  requests  a  rental  increase. 
Without  the  Worksheet  or  the  Spread 
Sheet  HUD  would  be  less  able  to 
consider  the  owner's  input  in  rent 
increase  processing.  Project  rents  may 
be  set  at  inflated  levels  resulting  in 
excessive  subsidy  outlays  or  at 
insufficient  levels  potentially  resulting  in 
a  mortgage  assignment. 

It  should  be  noted  that  information  is 
collected  on  the  Spread  Sheet  only  when 
the  owner  requests  a  rental  increase  and 
the  project  is  not  subject  to  tenant 
participation  requirements  of  24  CFR 
Part  245.  Thus  the  Spread  Sheet  is  not 
required  in  every  case  that  the  Budget 
Worksheet  is  required. 

8.  Information  colletrtion  is  conducted 
in  a  manner  consistent  with  the 
guidelines  of  5  CFR  1320.6. 

9.  Over  the  past  several  years,  we 
have  been  discussing  with  the  housing 

Rent  Increase  Budget  Worksheet 


industry  and  HUD  Field  Offices  how  we 
could  improve  rent  increase  processing 
procedures  for  subsidized  and 
cooperative  projects.  In  a  previous 
submission  (1987)  for  the  OMB  approval 
of  the  form  HUD-32457B  we  mentioned 
some  of  industry  contacts  we  made  to 
discuss  rent  increase  processing.  All  of 
these  representatives  supported  the  new 
forward  budget  approach  and  the 
automated  calculation  of  rents.  They 
appreciated  the  need  to  gather  expense 
data  projections  from  project  owners. 
In  addition  to  contacts  made  in  1987 
(see  below)  the  Department  is  canying 
on  continuing  discussions  with  the 
National  Association  of  HUD 
Management  Agents,  The  National 
Corporation  of  Housing  Partnerships 
and  The  National  Housing  Partnership. 

Dan  Grady,  Monfric,  Inc.,  1915  Morena 
Blvd,  San  Diego.  CA  92110.  (619)  27&- 
6271. 

Barron  Rush,  CPM,  Barron  Builders  and 
Management  Company.  18333  Egret 
Bay  Blvd,  Suite  680,  Houston.  Texas 
77058,  (713)  333-5211. 

Charles  A.  Achilles.  Vice  President. 
Institute  of  Real  Estate  Management, 
430  N.  Michigan  Ave.,  Chicago.  IL 
60611.  (312)  661-1930. 

10.  We  do  not  assure  confidentiality  to 
respondents. 

11.  Neither  the  Worksheet  nor  the 
Spread  Sheet  include  questions  of  a 
sensitive  nature. 

12/13.  Estimated  Annualized  Cost  of 
Form  to  the  Federal  Government  and 
Respondents: 

Total  estimated  anmial  cost  to  the 

Federal  Government:  $292,500 

($281 ,250 -(-$11, 250) 
Total  estimated  annual  cost  to 

Respondents:  $336,813 

($325,938 -(-$10,875).  See  breakdown 

below. 


Program  type 


Number  of 
respondents 


Freqoerxry 
ol response 


Houfty 
rate  ■ 


Hours  per 
statement 


Cooperatives 

Subsidized  (except  sec.  8).. 

Section  202 

Ott>er  elderly 


1.135 

1 

15  00 

11* 

9.600 

1 

15.00 

IVi 

1,600 

1 

15.00 

1',» 

165 

1 

15  00 

I'.-* 

Total  respondents.. 


12,500 


'  Above  figure  assumes  a  GS-11-5  Loan  Servicer  reviews  owner's  estimates  of  expenses  on  the  Worksheet  arxl  calculates  approved  project  rent  potential. 


Estimated  annual  costs  to  the  Federal  government:  $281,250 


1988 
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Estimated  Annual  Costs  to  Respondents: 


Number  of 
respondents 


Frequency 
of  response 


Hourly 
rate  ' 


Hours  per 
statement 


DRAFT 


Rent  Spread  Sheet 


Protect  twokkeeper . 
I'roiect  manager 


12,500 
12.500 


665 
14.50 


1'A 


Estimated  Annual  Costs  to  Respondents:  $325,938  ,..o~v,>  .        ,-  ,         ,      -.  o    .  .^    u,  ^  ►,    .       ^  ,n> 

'  Atxjve  figures  assume  ttiat  the   (1)  Proiect  txDOkkeeper  wrtti  an  annual  salary  of  $18,000  prepares  amounts  m  Column  1  and  2  of  tfie  Worksheet;  and  (2) 

propenv  manager  wth  an  annual  salary  of  $30,000  prepares  estimates  of  expenses  in  Column  3  supported  by  any  necessary  justification  lor  increases  in  expense  line 

iterr^.  A  review  of  our  files  indicates  that  our  current  estimates  12,500  responses/25,000  burden  hours  are  accurate. 

Rent  Increase  Spread  Sheet 


Project  Name P^*  * 

Management  Agent ^  ^^e 

Fee  Capped  (Y/N) 
I  PUPM 


Rent  Structure 


Number  of  respondents 


Frequency 

of 
Response 


Hourly 
Rate  ' 


Hours  per 
statement 


1.500.. 


15.00 


Estimated  annual  costs  to  the  Federal  government:  $11,250.  .^     o        ^   o^     .       ^       ,     ,  .  ^  

'Above  figure  assumes  a  GS-11-5   Loan  Semcer  reviews  owners s  estimates  on  the  Spread   Sheet  and  calculates  approved  proiect  rent  potential. 

Estimated  Annual  Costs  to 
Respondents: 


Current  potential- 

Requested  monthly  potential- 

Unit  type 

Current  unit  rents 

Utility  allowance 

Number  units 

Proposed  unit  rents 

Proposed  utility 
Allowance 

1 

« 

Numt)er  of 
respondents 


Frequency 
of  response 


Hourly 
rate  ' 


Hours  per 
statement 


MLUNG  CODE  4210-«1-M 


Project  manager . 


1,500 


1450 


Estimated  Annual  Costs  to  Respondents:  $10,875. 

'  Above  figures  assume  that  the  property  nuanager  with  an  annual  salary  of  $30,000  prepares  estimates. 


14.  The  Rent  Increase  Budget 
Worksheet  and  the  Rent  Increase 
Spread  Sheet  will  be  used  to  implement 
the  Department's  policy  of  basing  rent 
increases  on  estimated  future  expenses. 
This  method  replaces  the  previous 
policy  and  the  form  which  it  utilized. 
Specifically,  HUD  form  92457B  (OMB 
Control  #  2502-0324)  will  no  longer  be 
used  to  process  rent  increases  for  the 
projects  effected  by  the  new  approach. 
Therefore,  the  approval  of  these  forms 
represents  a  net  reduction  in  paperwork 
burden  hours  for  those  projects. 


Previous  burden  hours  approved  for  the 

HUD  92457B:  50,000 
Requested  total  burden  hours  for  the 

new  Worksheet  and  Spread  Sheet: 

25,750 
Net  reduction  in  hours:  24,250 
Annual  cost  to  the  Federal  Government 

for  the  HUD  92457B:  $412,500 
Net  reduction  in  cost  for  the  new  forms: 

$120,000 
Annual  cost  to  respondents  for  the  HUD 

92457B:  $651,875 
Net  reduction  in  cost  for  respondents 

with  the  new  forms:  $315,062 


15.  HUD  does  not  publish  any  of  the 
project  expense  data  or  rent  potential 
included  on  these  forms. 

Part  B 

Collection  of  Information  Employ  in}" 
Statistical  Methods.  The  collection  of 
information  on  the  Work  Sheet  and 
Spreadsheet  does  not  employ  statistical 
methods. 
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BUDGET  WORKSHEET 


1988 


Income  and 

Expense  Projections 

Project  No.  Name  of 
Project 

Description  of  Account 

Acct. 
No. 

HUD-92410 
Audited  -  Last 
FY 

Current  FY 
FY     #MOs. 

Budget  -  From 
/   /   To   /   / 

Rental  Income  5100 

Apartments  or  Member 
Carrying  Charges 
(Coops ) 

5120 
5121 

. 

Tenant  Assi  stance 
Payments 

Furniture  and  Equipment 

5130 

Stores  and  Commercial 

5140 

Garage  and  Parking 
Spaces 

5170 

Flexible  Subsidy  Income 

5130 

Miscellaneous  (specify) 

5190 

Total  Rent  Revenue  Po- 
tential at  100%  Occ- 
£ancy 

Vacancies  -  5200 

Apartments 

5220 

Furniture  and  Equipment 

5230 

Stores  and  Commercial 

5240 

Garage  and  Parking 
Spaces 

5270 
5290 

Miscellaneous  (specify) 

Total  Vacancies 

Net  Rental  Rent  Revenue 
Less  Vacancies 

Elderly  and  Congregate 
Services  Income  -  5300t 

5300 

Total  Services  Income  t 
(Schedule  Attached)- 

5300 
5410" 

Financial  Revenue-  5400 

Interest  Income-Project 
Operat  i  ons 

UMI 


4350.1  CHG-49 
CH4PTER  7  APPENDIX  4(e) 


43b0.1  CHG-49 
CHAPTER  7  APPENDIX  4(e) 


Income  fron  Investments 
-Residjal  Receipts 


Income  fro.n  Invest.nents 
Reserve  for  Replacement 


Income  tro.n  Invest:nents 
M 1  s  c  e  1  1  a  n  e  0  J  s 


TTTtT" 


Total  Financi al  Revenue 


Other  Revenue 


TWO 


Laundry  and  Vending 


NSF  and  Late  Charges 

Damages  and  Cleaning 
Fees 


Forf ei  ted  Tenant 
Security  Deposits 


Otner  Revenue  (specify) 
Total  Other  Revenue 
Total  Revenue 


6200/6300 


?9Tir 


Adve r t  i  s  i  n g 


Other  Renting  Expense 


wm 


TITar 


i  ce    Supp 1 i  es 


Office 


~o  r  'Model    A  p  a  r  t  - 


nent    Rent 


ManageTent    ree 


Manager    or    Supennten 


nt    Sal ari  es 


fTanager  or  Superinten- 
dent Rent  Free  Unit 


Legal  Expenses (projec 


rn 


Audi  ti  ngTxpenses 
(Project ) 


STTO" 

siro" 
6"nT" 
srrr 


ookkeeping  *F e e s  /  A c  - 

counting  ll^J!_L9.1^.^-. 

TeTephone  and  Answ!?ring 
Service  


67  5T" 


r 

Bad  Debts 

6370  ' 
63'JO 

Miscellaneous  Adminis- 
trative Expense  specify 

Total  Adini  ni  strati  ve 
Expenses 

Uti 1 i ties 

fjel  i5il  Coal  -  mo-    - 

5120 
5T5T5" 

rrbT 

6452" 

Electricity 

yater 

Gas 

Sewer 

Total  Utilities  Expense 

Operating  and  Mainte- 
nance Exp  -  6S00 

Jani  tor  and  CI eani  09 
Pay  ro  1  1 

6510 

Janitor  and  Cleaning 
Suppi i  es 

6515 

Jani  tor  Cleaning 
Contracts 

651/ 

Extermi  nat i  ng  Payrol  1 
Contract 

55 1* 
6520 
ST2T- 

5TT?" 
65-56- 
STTT 

?540- 

Exterminating  Supplies 

Garbage  and  Trash  Re- 
moval 

Security  Payroll/ 
Cont  rac t 

Flexible  Grounds  Payrol 





Grounds  Supplies 

Grounds  Contract 

Total  S'jpii  rs  I'ayrjl  1 



Kepairs  Material 

Repairs  Contract 

Elevator  Ma 

ntenance/ 

bFir 

i 

1 

1 

Cont  ract 


K 


CO 

s 


4350.1  CHG-49 
CH*PTE!*  1    APPENDIX  4 


K 


00 1 1 ig 


Ti" 


pal  rs 


an-1  Xa '  ntenance 


Swi  mii  ng  Poo 
Maintenance/ 

Contract 

Snox  Renoval 

Decoi-ating  Payro 
Contract 

ir/ 

Decorating  S 

jppl 

ies 

Vehicle  4  Mai  nt . 
Ooerations  ani  ^ 

Equip 
epai  rs 

V^a 


srrr 


s^w 


?F5ir 


■^i  seel  1  aneo  J?  Operating 
Maintenance  Expenses 


Taxes    and    In  s  u  r  a  n  c  e 

-  6  7n-j 


?T?T 


iTTT" 


^eal  Estates 
Interest 

Taxes 

Pay  rol 1  Taxes 

(PICA) 

Mi  seel  1  aneo'js 
License  and  p 

Taxes , 

orn  i  t S 

Property  and  Liaoility 
I  ns jrance  (  na;  ?ar1 ) 

mr 


STTT 


rrw 


rTTT" 


Fidelity  81 ood  !n- 


.^orxinen^s  Conpensation 


Heal 


Insurance 


\vrrr 


Other  E-nplo/ee  Benefits 


iTTn 


er    insurance    soecify 


r7  ?Tf7- 


!l   Tfx 


and  ! n - 


F  i  nancm  E  xoenses  ?-)0  J  ; 


TnTe r est"  on  Bonds  Pay- 
a!il  e 


:nterest  on  Mortjaqe^ 
?a/ aol ° 


fn  t  eres  t    on    'lotes    Pa/- 

*  ^  Li--'-  n"9-T°r-i)        _'_ 

^t  ere 'ft  "on    flotes    Pa/- 


5TT7" 
1 5T1-T" 


iOl  e 
'ort'jai 


- 1  -Ter-n  ) 


-p-r^Tig-iTT'T- 


1  0  a  n  c  1  n  ij 


Tn  1  J 


r  -)  r    B  ij  -1  "5  (? : 


BILLING  CODE  4210-01-C 


Miscellaneous  rinanciai 
Expenses 

Total  Financial  Expense 

Elderly  and  Congregate 
Servire  E xpenses -6900 

Total  Service  Expenses 
Schedule  Attached 

Reserve  for  Replacement 
Dep.  Req. 

Pal  nting  Reserve 

Principal  Payments  Req. 

Debt  Service  on  Sec  211 
and  Other  Approved 
1  cans 

Debt  Service  Reserve 

/  on  -3  1 

■JIT3" 


6900 


General    Operating 
Reserve 


r. 


(Oefl 


ci ency 


YTr 


TG5RT 


^ 


a 

n 


JO 
re 

"a. 


< 

O 


tn 

z 

p 
to 


3. 

a. 

O: 
<< 

z 

o 

< 

fD 

3 
cr 


CO 
03 

00 


Z 

o 

n' 

CO 
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HANDBOOK  NO.:  4350.1 

Draft  Transmittal 

Special  Attention  of:  Regional 
Administrators.  Regional  Housing 
Commissioner,  Directors  of  Regional 
Housing,  Managers,  Category  A  and  B 
Offices,  Directors  of  Housing  Management 
Division,  Loan  Management  Branch  Chiefs, 
Assisted  Housing  Management  Branch 
Chiefs,  PHA  Contract  Administrators.  State 
Agencies  and  Owners  and  Management 
Agents  and  Resident  Managers  of  Projects 
Covered  by  this  Handbook. 

1.  This  Transmits  A  New  Chapter  7  to 
Handbook  4350.1  Insured  Project  Ser\icing 
Handbook. 

2.  Explanation  of  Materials  Transmitted 
This  revises  procedures  for  the  processing  of 
rent  increases  and  fees  for  commercial  space 
and  services  in  insured,  direct  loan  and  non- 
regulated  HUD  projects.  The  new  Chapter  7 
replaces  Chapter  4.  Section  3,  Rents  and 
carrying  charges,  which  is  now  reserved.  The 
new  chapter  incorporates: 

a.  The  budget  method  for  the  calculation 
and  processing  of  rent  increases  rather  than 
the  formula  method  previously  used.  It 
introduces  such  new  forms  and  procedures, 
as  are  necessary  to  the  processing  of  rents 
under  the  new  methodology. 

b.  The  application  and  processing  for 
projects  subject  to  the  alternative  rent 
mechanism  explained  in  HUD  notice  84-12. 

c.  All  changes  made  in  the  regulations 
affecting  decontrol  of  rents,  including  the 
application  of  Section  425  of  the  Housing  Act 
of  1987. 

d.  Procedures  and  practices  which  allow 
for  the  systematic  application  of  MIPS 
programs  to  the  rent  increase  process. 

e.  The  contents  of  certain  notices  affecting 
rent  increases  including:  HM  75-61  (10/9/75); 
HM  75-14  (3/3/75):  H  76-131  (12/2/76)  and  H 
79-107  (11/13/79). 

3.  Also  enclosed  are  Table  of  Contents 
pages  for  Chapters  8,  9, 10, 11,  and  12 

4.  Effective  date:  upon  receipt 

5.  Filing  instructions: 


Remove 

Insert 

Handtxx*  4350.1, 
Chapter  4,  Section  3 
pages  1  through  24 
and  appendices. 

1     . 

Chapter  4,  Section  3 
RESERVED,  page  1 

Handbook  4350.1 
Chapter  7,  pages  1 
ttvough  38  plus 
appendices,  dated 

Table  ot  Contents,  page 
iii  and  vi.  dated  2/80. 

Table  ot  Contents,  page 
xi,  dated  6/88. 

Table  of  Contents,  page 
iii,  dated              and 
page  vi,  dated  2/80 

Table  ot  Contents, 
pages  xi,  xii,  xiii.  xiv, 
XV,  and  xvi  dated 

Thomas  T.  Demery, 
Assistant  Secretary  for  Housing- 
Housing  Commissioner. 
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Chapter  4.  General  Mortgage  Servicing 

Section  3.  Reserved 

Chapter  7.  Processing  Budgeted  Rent 
Increases  and  Fees  for  Commercial  Space 
and  Services  in  Insured.  Direct  Loan  and 
Non-Regulated  HUD  Projects 

Section  1.  Overview 

1.  Purpose. 

2.  Applicability. 

3.  Projects  Subject  to  the  Alternate  Rent. 
Determination  Mechanism. 

4.  Definitions. 

Section  2.  Tenant  Comment  Procedures  for  a 
Rent  Increase 

1.  General. 

2.  Applicability. 

3.  Owner  Responsibihties. 

4.  Tenant  Review  and  Comment. 

5.  Comment  Submission. 

6.  Changes  to  Supporting  Documentation. 

7.  Submitting  the  Formal  Request  for  an 
Increase. 

Section  3.  Decontrol  of  Rents 

1.  Decontrol  of  Section  220/221. 

2.  HURRA  of  1983. 

3.  Decontrol  of  Section  207. 

4.  Section  207/LMSA. 
5. 1987  Housing  Act. 

6.  Projects  Not  Covered  by  the  Act. 

7.  Projects  Covered  by  the  Act. 

8.  Special  Cases. 

9.  PMMs. 

Section  4.  Owner  Request  for  a  Rent  Increase 

1.  Procedures  for  Requesting  a  Rent 
Increase. 

2.  Initial  Submission. 

3.  Use  of  The  Alternate  Rent  Mechanism. 

4.  Determination  of  a  Utility  Allowance. 

5.  Field  Management  of  the  Rent  Request 
Process. 

6.  Seasonal  Rents. 

7.  BMIR  Rents  Paid  by  Over-Income 
Tenants. 

8.  Section  236  Projects,  Rent  Collected  in 
Elxcess  of  Basic  Rent. 

Section  5.  Review  of  Project  Income  and 
Expenses 

1.  Focusing  the  Review. 

2.  Guidance  for  Evaluating  the 
Appropriateness 

3.  Qualify  Control. 

Section  6.  Computing  Rent  Potential  and 
Utilities 

1.  Maximum  Allowable  Monthly  Rent 
Potential. 

2.  New  Maximum  Unit  Rents  (Section  236). 

3.  Review  the  Owner/ Agent  Estimate  of 
Non-Rental  Income. 

4.  Determine  the  New  Utility  Allowances. 

Section  7.  Notification  and  Implementation 

1.  Notifying  the  Owner. 

2.  Review  the  Owner's  Submission  of  the 
Rent  Schedule  (Form  HUD-92458)  When  the 
Proposed  Increase  Won't  Exceed  the  HUD 
Approved  Gross  Rent  Potential. 

3.  If  the  Proposed  Potential  Exceeds  the 
Maximum  Monthly  Rent  Potential. 

4.  Increase  Implementation. 


5.  Notifying  Tenants. 

6.  Subsidy  Contract  Amendments. 

Section  8.  Charges  for  Commeirrial  Facilities 

1.  Determining  Charges. 
Section  9.  Charges  for  Facilities  and  Services 

1.  Facilities  and  Services  Subject  to  Charge. 
Section  10.  Preemption  of  Local  Rent  Control 

1.  Introduction. 

2.  Projects  Automatically  Preempted. 

3.  Actions  Owner  Must  Take  Before 
Submitting  a  Formal  Request  for  Preemptions 
of  Unsubsidizcd  Projects. 

4.  Processing  and  Elxemption. 

5.  Initial  HUD  Review  for  Completeness. 

6.  Owner's  Formal  Preemption  Request. 

7.  Evaluating  the  Formal  Request. 

8.  OwTier  Implementation  of  HUD's 
Decision  on  Preemption. 

9.  Preemption  of  Rent  Control  Board's 
Lease  Requirements. 

Appendix  1—24  CTO  Part  245.  Subparts  D 
and  E. 

Appendix  2 — 0\\'ner's  Certification  As  To 
Compliance  With  24  CFR.  Part  245. 

Appendix  3 — Certification  As  To 
Purchasing  Practices  and  Reasonableness  of 
Expenses. 

Appendix  4(a) — Rent  Increase  Budget 
Sheet  Instruction. 

Appendix  4(b) — Sample  Owner 
Explanation  of  Income  and  Expenses. 

Appendix  4(c) — Rent  Increase  Spread 
Sheet. 

Appendix  4(d) — Schedule  of  Interest  Rains. 

Appendix  4(e) — Budget  Worksheet. 

Apfiendix  5 — Rent  Computation 
Worksheet. 

Appendix  6 — Request  to  Increase  Monthly 
Replacement  Reserve  Deposits. 

Appendix  7 — Amendment  to  Regulatory 
Agreement  for  Sections  220  and  221(d)(4) 
Projects  (Forms  92466). 

Appendix  8 — Regulatory  Agreement 
Amendment  for  Mortgages  Limited 
Distribution  Project. 

Appendix  9 — Addendum  to  Repulalory 
Agreement  and/or  Corporate  Charlci  for  207, 
223(f).  608.  213  Rental.  234  Rental.  B03.  810. 
231(c)4  or  Owners  of  220  or  221(d)(4)  Projects 
whose  Owners  Choose  the  Alternate  Method. 

Appendix  10—24  CFR.  Part  246— Local 
Rent  Control. 

Appendix  11 — Mortgagee  Letter  83-24. 

Appendix  12 — Form  Letter  to  Be  Used 
Pursuant  to  Section  4.  Paragraph  8(c)(3). 
Rents  Collected  in  Excess  of  Basic  Rent. 

Appendix  13 — Rent  Schedule — Form  HUD 
92458. 

Chapter  8.  Reserved 

Chapter  9.  Enforcement  of  Civil  Rights 
Requirements 

Section  1.  Introduction 

1.  Chapter  Overview. 

2.  Covered  Programs. 

Section  2.  Coordination  Between  Housing 
and  FHEO 

3.  Coordination  Review  Procedures. 
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Section  3.  Temporary  Postponement  of  a 
Housing  Management  Review 

4.  Temporary  Postponement  of  Review. 
Section  4.  Conducting  Limited  Field  Reviews 

5.  Limited  FHEO  Review  By  Housing 
Management  Staff. 

6.  Management  Review  Closeout  Involving 
FHEO  Issues. 

Section  5.  Housing  Management  Assistance 
in  Correcting  Civil  Rights  Related 
Deficiencies 

7.  Housing  Management  Assistance. 
Section  6.  Sanctions 

8.  Housing's  Program  Sanctions. 

9.  Sanctions  Delegated  to  the  Field. 

10.  Sanctions  Reserved  by  Headquarters. 

11.  Field  Office  Reporting. 

Exhibit  1.  Housing's  Limited  FHEO  Review 
Checklist 

Chapter  10.  Reserved 

Chapter  11.  Reserved 

Chapter  12.  Energy  Conservatioa 

Section  1.  Chapter  Overview 

1.  Introduction. 

2.  Purpose. 

3.  Chapter  Overview. 

Section  2.  Energy  Conservation  Survey 

1.  Conducting  an  Energy  Conservation 
Survey. 

2.  Energy  Conservation  Plan. 

3.  Computing  Results  of  Energy 
Conservation  Efforts. 

4.  Monitoring  Requirements. 

5.  Tenant  Cooperation. 

Section  3.  Reserved  for  Comprehensive 
Technical  Energy  Audit 

Section  4.  Funding  Mechanisms  Available  to 
Implement  Energy  Conservation  Measures 

1.  Use  of  Project  Funds. 

2.  Alternative  Funding  Mechanisms. 

3.  HUD  Approval. 

Section  5.  Energy  Conservation  and  Tenant- 
Paid  Utilities 

1.  Tenant-Paid  Utilities  in  Multifamily 
Projects. 

2.  Conservation  Strategy. 

3.  HUD  Approval. 

Appendix  1— Energy  Conservation  Survey. 

Appendix  2— Energy  Reduction  Tips  for 
Project  Management. 

Appendix  3 — Ways  the  Tenants  can  Assist 
in  Conserving  Energy. 

Chapter  7.  Processing  Budgeted  Rent 
Increases  and  Fees  for  Commercial 
Space  and  Services  in  Insured,  Direct 
Loan  and  Non-regulated  HUD  projects 

Section  1.  Overview 

1.  Purpose.  This  chapter  provides 
procedures  for  processing  budgeted  rent 
increases  in  certain  HUD  projects  and 
outlines  guidance  in  the  calculation  of 
utility  allowances  and  charges  for 
commercial  facilities  and  services 
provided  in  those  projects.  Included  in 
the  chapter  are  the  relevant  tenant 
participation  procedures  which  must  be 


followed  in  processing  these  increases 
and  charges.  In  preparing  the  procedures 
in  this  chapter,  HUD's  prime  interest  is 
in  promoting  the  efficient  management 
and  continued  financial  viabiUty  of  its 
projects.  In  reviewing  requests  from 
owners  concerning  rents  and  charges, 
the  Field  Office  should  be  guided  by  the 
fact  that  these  rents  and  fees  should  and 
must  provide  sufficient  and  adequate 
funding  to  operate  the  projects.  'This 
chapter  gives  guidance  on  program 
evaluation  used  in  conjunction  with 
required  procedures  for  MIPS  budgeted 
rent  increases. 

2.  Applicability.  These  procedures  for 
processing  a  gross  potential  rent 
increase,  increases  in  charges  for 
commercial  space  and  charges  for 
services  apply  to  the  projects  listed 
below: 

A.  Section  231,  232  and  221(d)(3) 
market  rate  projects:  231  projects  (LDs) 
whose  rents  are  still  controlled  or  who 
have  opted  for  the  alternate  rent 
mechanism. 

B.  Section  202  projects,  except  those 
that  use  the  Section  B  Annual 
Adjustment  Factor  (AAF). 

C.  Section  213,  Section  236  (including 
cooperatives].  Rent  Supplement, 
221(d)(3]  market  rate  and  221(d)(3]  BMIR 
rental  and  cooperative  projects.  Sections 
810  and  908  (military  housing); 

D.  Projects  that  have  converted  from 
Rent  Supplement  to  Section  8  Loan 
Management  Set-Aside; 

E.  Previously  HUD-owned  projects 
that  have  been  sold  to  nonprofit  owners 
or  that  use  a  budget  (rather  than  the 
Section  8  AAF)  to  compute  rents; 

F.  Section  207"8  and  231's  both 
regulated  and  controlled  by  alternative 
rent  mechanism;  Section  220  and 
221(d)(4)'s  that  are  regulated;  and  234 
rentals  that  did  not  convert  to 
condominiums; 

G.  Those  projects  listed  in  paragraph 
2(A)  through  (F)  that  are  not 
automatically  preempted  by  HUD  and 
request  exemption  from  local  rent 
control. 

Note:  Regulatory  agreements  require 
Section  202,  Section  231  and  cooperative 
projects  to  annually  submit  operating  budgets 
and  obtain  HUD  approval  of  rents  or  carrying 
charges.  Field  Offices  shall  enforce  this 
requirement  in  lieu  of  the  requirement  that 
budgets  be  submitted  only  when  the  owner 
believes  a  rent  increase  is  needed. 

The  Field  Office  in  enforcing  the  regulatory 
agreement  requirement  for  annual  budget 
submissions,  shall  require  the  owner  to 
include  in  their  submission  any  information 
required  by  Section  4,  paragraph  2  of  these 
procedures. 

3.  Projects  Subject  to  the  Alternate 
Rent  Determination  Mechanism. 

For  projects  insured  under  Section 
207.  231(c)(4).  213  Rental  223(f),  and  234 


Rental  prior  to  November  30, 1983.  and 
for  221(d)(4)  projects,  regardless  of  when 
the  project  was  insured,  the  owners  may 
request  an  amendment  to  the  Regulatory 
Agreement  subject  to  Section  3  of  this 
chapter  requiring  HUD  to  determine 
their  rents  using  the  alternative  rent 
mechanism  described  in  Section  4. 
4.  Definitions. 

A.  HUD  Authorized  Rent.  These  are 
the  unit  rents  shown  in  column  3  of  the 
most  recently  approved  Rent  Schedule 
(Form  HUD-92458).  In  the  Section  236 
program  these  rents  are  called  basic 
rents.  Depending  on  income,  some  236 
tenants  will  pay  market  rent  or 
something  between  basic  and  market 
rents  which  represents  30  percent  of 
adjusted  income. 

B.  Maximum  Allowable  Rent 
Potential.  The  maximum  annual  rent  the 
owner  may  collect  by  charging  the  rents 
authorized  by  HUD  on  the  Form  92458. 

C.  Utility  Allowance.  (APPLIES  ONLY 
FOR  PROJECTS  RECEIVING  SUBSIDY 
ASSISTANCE  WHERE  ALL  OR  SOME 
UTILITIES  ARE  PAID  DIRECTLY  BY 
THE  TENANT).  An  estimate  of  utility 
costs  (except  telephone)  for  an  average 
family  occupying  a  unit. 

Clarification:  Section  221(d)(3)  DMIR 
projects  that  were  built  with  tenant  paid 
utilities  (separate  meters)  do  not  need 
utility  allowances.  If  the  project  has 
Rent  Supplement  or  LMSA  units,  those 
units  however,  receive  an  allowance. 

D.  Section  8  Contract  Rents.  The  rent 
level  called  for  under  the  subsidy 
contract  and  adjusted  annually  subject 
to  comparability.  Rent  used  for  units 
subsidized  under  Section  8  New 
Construction  (880),  Substantial 
Rehabilitation  (881)  and  Section  8 
(LMSA)  where  the  owner  has  had  his 
rent  decontrolled  or  used  the  alternative 
rent  mechanism. 

E.  Services.  This  refers  to  such 
benefits  as  may  be  provided  by  the 
project  owner  to  tenants  that  are  not 
included  in  the  rent  and  are  optional  on 
the  tenant's  part  (i.e.  cable  T.V.,  laundry 
facilities  and  use  of  community  space  in 
the  project.) 

Section  2.  Tenant  Comment  Procedures 
for  a  Rent  Increase 

1.  General.  Tenant  comment 
procedures  for  the  rent  increase  process 
are  provided  for  in  Section  202(b)(1)  of 
the  1978  Housing  and  Community 
Development  Amendments  (HCDA)  and 
Section  329(F)  of  the  1981  HCDA. 
Regulations  at  24  CFR  245  set  the 
Department's  policy  on  the  subject  (See 
Appendix  1).  These  requirements  for 
tenant  comment  on  rent  increases  and 
utility  allowance  reductions  apply  to  all 
projects  listed  in  Paragraph  2  except 


those  rentals  under  Section  207,  213.  234. 
Section  231.  220  and  Section  221(d)(4). 
They  also  do  not  affect  cooperatives 
whose  residents  elect  a  Board  of 
Directors  which  must  approve  any 
proposed  increase  in  carrying  charges. 
This  mechanism  more  than  provides  a 
means  ot  comment  in  the  management 
of  the  project. 

2.  Applicability.  The  requirements  of 
this  section  affect  ONLY  those  owners 
whose  requested  rent  potential  would 
exceed  the  Maximum  Allowable  Rent 
Potential  for  that  project.  If  the  proposed 
rent  potential  is  less  than  or  equal  to  the 
Maximum  Allowable  Rent  Potential,  the 
tenant  comment  procedures  outlined  in 
this  section  do  NOT  apply.  (See  Section 

4.) 

3.  Owner  Responsibilities:  Owners 
must  issue  a  Notice  to  Tenants  of  any 
proposed  rent  increase.  The  Notice  must 
contain  all  of  the  information  included 
in  the  sample  notice  shown  in  the 
Appendix  1.  Initial  submission  of  the 
request  to  HUD  for  a  rent  increase  shall 
go  forward  at  the  same  time  as  the 
Notice  is  being  given  to  tenants.  The 
HUD  Field  Office  shall  receive  a  copy  of 
the  Notice  to  Tenants  along  with  the 
documents  and  information  that  will  be 
used  to  justify  the  rent  increase  as  part 
of  formal  rent  increase  request. 

A.  For  high-rise  projects,  owners  must 
^"post"  or  "deliver"  the  Notice  to  each 

tenant.  For  all  other  types  of  projects, 
owner  need  only  "deliver"  the  Notices. 

B.  Delivery.  A  copy  of  the  Notice  must 
be  mailed  to  each  tenant  or  hand  carried 
directly  to  each  unit.  Important:  The 
Notice  should  also  be  delivered  to  those 
tenants  who  pay  market  rent  and  to 
tenants  who  would  not  be  affected  by 
an  increase  because  they  pay  a 
percentage  of  income. 

C.  Posting.  If  applicable,  the  owner 
must  post  the  Notice  in  at  least  three 
conspicuous  places  in  each  high-rise 
building  in  which  dwelling  units  are 
located  AND  in  one  conspicuous  place 
at  the  address  where  the  material 
supporting  the  owner's  request  will  be 
available  for  tenant  review  and  copying. 
Important:  Owners  must  keep  the  posted 
Notices  in  place  and  in  legible  form  for 
the  tenant  comment  period. 

4.  Tenant  Review  and  Comment. 
During  the  30  days  following  the  date 
the  Notice  to  Tenants  was  given,  the 
owner  must  make  all  of  the  materials 
listed  in  Section  4.  paragraph  2  plus  any 
additional  information  used  to  justify 
the  increase  available  to  tenants  or  their 
representatives  to  review  and/or  copy. 
For  the  purposes  of  computing  tenant 
comment  periods,  owners  must  consider 
the  date  the  Notice  was  given  to  be  the 
date  by  which  all  notices  had  been 
hand-carried  or  meiled  and  all  required 


copies  had  been  initially  posted.  The 
materials  must  be  available  at  least 
during  normal  business  hours  and  at  a 
place  reasonably  convenient  to  the 
tenants. 

5.  Comment  Submission.  Tenants  may 
submit  written  comments  on  the 
increase  request  to  the  owner  or  to  the 
HUD  Field  Office  or  both.  In  cases 
where  comments  are  submitted  to  the 
owner,  all  such  comments  must  be 
reviewed  and  evaluated.  The  comments 
and  evaluations  should  then  be 
forwarded  to  the  HUD  Field  Office  as 
part  of  the  formal  rent  increase  request. 

6.  Changes  to  Supporting 
Documentation.  If  during  the  30-day 
comment  period  the  owner  makes  a 
material  change  in  any  of  the  documents 
submitted  in  support  of  the  increase,  the 
owner  must  notify  the  tenants  of  the 
change(s)  in  a  notice  to  be  distributed  in 
the  exact  same  manner  as  the  original 
Notice  to  Tenants.  The  owner  must 
make  the  revised  materials  available  for 
the  tenants  to  review  and/or  copy  for 
the  LONGER  of  15  days  after  the  revised 
notice  was  given  or  the  days  remaining 
in  the  initial  30-day  comment  period. 

7.  Submitting  the  Formal  Request  for 
an  Increase.  At  the  conclusion  of  the 
tenant  comment  period  as  defined  in 
either  paragraph  4  or  paragraph  6  above 
the  owner  must  forward  in  addition  to 
the  tenant  comments  and  evaluations, 
an  executed  copy  of  the  owner's 
Certification  as  to  Compliance  with  24 
CFR  Part  245's  Review  and  Comment 
Procedures.  (See  Appendix  2) 

Section  3 — Decontrol  of  Rents 

1.  Decontrol  of  Section  220/221.  On 
April  19. 1983  the  Department  issued 
regulations  (effective  6/1/83)  which 
changed  the  requirements  for  HUD 
control  of  rents  and  other  charges  in 
Section  207.  220.  and  221(d)(4).  First, 
HUD  used  the  discretion  it  already  had 
under  Sections  220  and  221(d)(4)  to 
decontrol  rent  and  other  charges  in 
unassisted  projects.  Regulation  would 
continue  only  for  projects  receiving 
certain  types  of  Section  8  assistance, 
projects  receiving  Section  8  LMSA  and 
projects  insured  under  Section  221(d)(3). 
The  regulation  of  certain  charges  for 
facilities  and  services  continued  for 
each  of  these  units  and  projects,  as  well 
as  for  Section  221(d)(4)  elderiy  and 
handicapped  projects.  Second.  HUD 
implemented  the  Alternative  Rent 
Mechanism  (discussed  in  Section  4  of 
this  chapter)  for  determining  maximum 
allowable  rents  for  unsubsidized 
projects  insured  under  Sections  207.  213 
(rental),  223(f),  231(c)(4)  and  234  (rental). 

2.  HURRA  of  1983.  In  November 
1983,  Section  431(a)(1)  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983 


amended  section  207(b)(2)  of  the 
National  housing  Act  (NHA)  to  make 
discretionary  the  Secretary's  authority 
to  regulate  rents  and  other  charges  for 
multifamily  housing  projects  insured 
under  Section  207  on  or  after  November 
30, 1983.  The  owner  needed  only  to 
submit  an  amended  regulatory 
agreement  and  HUD  would  sign  it. 

3.  Decontrol  of  Section  207.  Exercising 
the  discretion  granted  by  the  change  in 
431(a)(1),  the  Department  implemented 
regulations  on  June  4. 1986  (effective  7/ 
21/86)  which  deregulated  rents  and 
other  charges  for  mortgages  insured 
under  Section  207  on  or  after  November 
30, 1983.  Regulation  continued  for 
Section  236  subsidized  projects 
refinanced  under  Section  223(f).  1 JUD 
also  authorized  owners  of  221(d)(4)  and 
220  projects  with  LMSA  to  decontrol 
rents  provided  they  amended  the 
Regulatory  agreement  and  to  have  its 
Section  8  rents  determined  annually  by 
the  applicable  annual  adjustments 
factor. 

4.  Section  207/LMSA.  For  those 
projects  insured  before  November  30, 
1983.  the  1986  regulations  gave  Section 
207.  220,  and  221(d)(4)  project  owners 
receiving  Section  8  LMSA  assistance  the 
option  to  request  the  Alternative  Rent 
Mechanism,  provided  they  agree  to 
amend  the  Regulatory  agreement,  and 
have  the  Section  8  rents  determined  by 
the  applicable  annual  adjustment  factor. 

5. 1987  Housing  Act  The  Housing  Act 
of  1987  imposed  restrictions  on  the 
decontrol  of  rent  and  use  of  the 
alternative  rent  mechanism  which 
affected  owners  who  had  not  requested 
changes  in  their  regulatory  agreements. 
For  those  owners  whose  request  for  a 
regulatory  change  was  received  before 
12/1/87,  HUD  will  process  the  request 
and  sign  the  new  agreement.  However, 
for  owners  of  projects  who  were  eligible 
under  the  1983/86  regulations  BUT  who 
did  not  request  the  necessary 
amendment  prior  to  12/1/87.  the  Act 
requires  that  the  project  meet  the 
following  tests  before  the  amendment 
can  be  approved:  (1)  The  project  may 
not  have  a  project-based  Section  8 
contract;  and  (2)  no  more  than  50 
percent  of  its  tenants  can  be  defined  as 
lower  income. 

6.  Projects  Not  Covered  by  the  Act. 
Projects  endorsed  and  insured  (or  co- 
insured  on  or  after  11/30/83  under 
Section  207  and  223  are  NOT  covered  by 
the  1987  Housing  Act.  This  is 
notwithstanding  any  language  presently 
contained  in  the  regulatory  agreement. 

7.  Projects  Covered  by  the  Act.  The 
Field  Office  will  apply  the  tests  required 
in  the  1987  Act  to: 
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(A)  Unsubsidized  Section  207. 
213{rental).  223(0.  231(c)(4),  and 
234(rental]  projects  that  could  have 
elected  the  Alternative  Rent  Mechanism 
under  the  April  1. 1983  rule,  but  did  not 
do  so  before  12/1/87. 

(B)  Unsubsidized  220  ands  221(d)(4) 
projects  insured  prior  to  6/1/83  who 
could  have  elected  to  deregulate  charges 
for  rents,  facilities,  or  services  under 
April  19, 1983  rule,  but  did  not  do  so 
before  12/1/87. 

(C)  Section  207, 213(rental),  223(f), 
231(c)(4),  and  234(rental).  220  and 
221(d)(4)  projects  insured  prior  to  11/30/ 
83  and  assisted  by  Section  8  LMSA  that 
were  permitted  by  the  June  4, 1986 
regulation  to  request  the  Alternative 
Rent  Mechanism  or  decontrol  as 
applicable,  but  did  not  do  so  before  12/ 
1/87. 

8.  Special  Cases.  HUD  continues  to 
regulate  a  certain  limited  class  of 
projects  which  would  otherwise  be 
eligible  under  regulations  to  request 
decontrol.  This  group  consists  of  those 
projects  discussed  in  this  Section  where 
the  mortgagor  opts  to  remain  controlled 
in  order  to  maintain  the  project's  tax 
exempt  status  and  those  projects  where 
deregulation  would  result  in  the 
imposition  of  local  and  state  rent  control 
which  is  inapplicable  as  long  as  HUD  is 
regulating  the  rent.  In  both  cases  the 
maximum  permissible  rent  charges  are 
determined  by  the  Alternative  Rent 
Mechanism. 

9.  PMMs.  Regulation  of  rents  at 
projects  with  Purchase  Money 
Mortgages  sold  with  insurance  will  be  in 
accordance  with  the  rules  for  Section 
221(d)(4). 

Section  4.  Owner  Request  for  a  Rent 
Increase 

1.  Procedures  for  Requesting  a  Rent 
Increase.  Owners  are  allowed  to  charge 
only  the  rents  shown  on  the  rent 
schedule  they  submitted  and  which  have 
most  recently  been  authorized  by  HUD. 
When  current  rent  levels  are  NOT 
sufficient  to  cover  anticipated  or 
unavoidable  increases  in  operating 
costs,  owners  should  request  that  HUD 
approve  an  increase  in  rents.  If  the 
increase  in  proposed  potential  rent  is 
less  than  or  equal  to  the  Maximum 
Allowable  Rent  Potential,  owners  need 
only  submit  a  new  Rent  Schedule  92458. 
Tenant  comment  procedures  in  24  CFR 
Part  245  do  NOT  apply.  If  the  HUD  Form 
proposed  rent  increase  exceeds  the 
Maximum  Allowable  Rent  Potential, 
owners  must  take  the  actions  discussed 
in  this  Section. 

2.  Initial  Submission.  In  addition  to 
the  proposed  rent  potential,  the  initial 
submission  to  request  a  rent  increase 
should  include  the  materials  listed 


below,  plus  any  additional  documents 
being  used  to  support  the  request. 

A.  A  cover  letter  that  briefly  does  all 
of  the  following: 

(1)  Summarizes  the  reasons  why  a 
rent  increase  is  needed  and  the  date  the 
increase  will  be  effective.  Describe  the 
project's  physical  condition  and  any 
improvements  that  have  been  budgeted 
for.  The  letter  may  refer  to  the  reasons 
stated  in  the  Notice  or  elaborate  on 
those  reasons.  (The  main  reasons  stated 
in  the  letter  must  be  the  same  as  the 
main  reasons  stated  in  the  Notice  to 
Tenants,  if  the  project  was  subject  to  the 
tenant  comment  procedures  in  Section 

2.) 

(2)  Identifies  any  proposed  change  in 
services,  equipment  or  charges  and  the 
reasons  for  the  change. 

B.  A  budget  worksheet  (Appendix  4(e) 
format)  providing  income  and  expenses 
for  the  12  months  following  the 
anticipated  effective  date  of  the 
proposed  rent  increase.  Owners  not 
subject  to  tenant  comment  procedures 
will  also  submit  the  Budget  Sheet  found 
in  Appendix  4(c)  which  outlines  rent 
structure.  (Project  owners  subject  to  the 
tenant  comment  procedures  of  CFR  Part 
245  will  have  already  provided  rent 
structure  information  when  they 
forwarded  HUD  a  copy  of  their  Notice  to 
Tenants  (see  Section  2,  paragraph  3.) 

C.  A  brief  statement  explaining  the 
basis  for  any  increase  in  the  expense 
line  items  on  the  budget  work  sheet. 
Generally,  if  an  increase  amounts  to  5 
percent  or  more,  it  must  be  documented. 
If  the  income  or  expense  was  estimated 
at  the  prior  annual  period's  actual,  or 
the  increase  is  less  than  $500,  no 
explanation  is  required.  (Appendix  4(b) 
provides  a  sample  owner  explanation  of 
budget  items.) 

D.  Where  applicable,  a  copy  of  the 
Notice  to  Tenants  annotated  to  show 
where  and  how  the  Notice  was 
distributed  (e.g.,  posted,  mailed,  hand 
carried). 

E.  An  executed  copy  of  the  Owner's 
Certification  Regarding  Purchasing 
Practices  and  Reasonableness  of 
Expenses  (Appendix  3). 

F.  A  status  report  on  the  project's 
implementation  of  its  current  Energy 
Conservation  Plan  (See  Chapter  12). 
This  may  be:  (1)  A  narrative  report 
coded  to  facilitate  references  to  the 
plan;  or  (2)  copy  of  the  plan  annotated  to 
show  the  current  status  of  all  items  that 
were  scheduled  to  be  completed  within 
60  days  after  the  rent  increase  is 
proposed  to  be  effective.  THIS  APPLIES 
ONLY  TO  SECTION  236  AND  BMIR 
PROJECTS,  PROJECTS  THAT  RECEIVE 
RENT  SUPPLEMENT  ASSISTANCE. 
AND  PROJECTS  THAT  CONVERTED 
FROM  RENT  SUPPLEMENT  TO 


SECTION  8.  This  requirement  is  to 
assure  compliance  with  Section  329(c)  of 
the  Housing  and  Community 
Development  Amendments  of  1981. 

G.  A  signed  request  for  an  increase  in 
the  Reserve  for  Replacement  if  such  an 
increase  is  contemplated  as  part  of  the 
rent  increase  request  (Appendix  7). 

H.  For  Projects  with  Utility 
Allowances,  a  recommendation  is  to 
what  utility  allowance  is  appropriate  for 
each  unit  type  and  a  summary  of  how 
the  owner/agent  arrived  at  that  amount 
with  appropriate  documentation  as 
prescribed  by  paragraph  4  of  this 
section. 

3.  Use  of  the  Alternate  Rent 
Mechanism.  For  projects  insured  under 
Section  207,  231(c)(4),  213  Rental,  234 
Rental.  223(f)  and  221(d)(4),  where  the 
necessary  amendment  to  the  regulatory 
agreement  has  been  executed  (See 
Section  3),  owners  may  request  that 
HUD  determine  a  rent  increase  using  the 
Alternative  Rent  Mechanism.  These 
steps  are  to  be  followed: 

A.  Owner  Submission  for  Alternative 
Rent  Determination  Mechanism. 

In  addition  to  the  information  required 
in  Section  4,  paragraph  2,  the  owner  who 
chooses  the  Alternative  Rent 
Determination  process  must  submit  the 
following: 

(1)  Appraisal  of  the  value  of  the 
property  performed  by  a  qualified  real 
estate  appraiser  of  the  mortgagor's 
choice  which  includes  the  comparable 
rents  for  units  in  similar  projects. 

(2)  A  request  for  HUD  approval  of  a 
rent  increase. 

B.  Processing  Procedures  for  Budgeted 
Rent  Determination. 

(1)  Section  207,  231,  213.  220.  221(d)(4) 
owners  or  owners  of  projects  which  are 
required  to  have  their  rents  approved  by 
HUD.  who  do  not  choose  to  use  the 
Alternative  Rent  Determination 
procedures  will  continue  to  have  their 
rents  determined  as  prescribed  in  this 
chapter  and  no  Regulatory  Agreement 
amendment  is  necessary. 

(2)  Section  207  owners  or  owners  of 
projects  who  require  HUD  approval  of 
rents  or  owners  of  projects  who 
otherwise  could  chose  not  to  have  HUD 
control  rents,  that  wish  to  use  the 
Alternative  Rent  Determination 
Procedures  provided  for,  shall  have  their 
rents  determined  by  HUD  based  on  the 
submission  required  in  paragraph  3(A) 
of  this  section.  HUD  will  approve  the 
lower  of  the  folloiwing  two  rent 
potentials:  (1)  Apply  the  original  debt 
service  factor  to  the  current  market 
appraisal  covering  the  residential  value 
of  the  property.  Then  process  the  rents 
as  outlined  in  this  chapter,  to  determine 


Gross  Potential  Rent;  or  the  comparable 
rents  submitted  as  part  of  the  appraisal. 

Note:  The  independent  organization  or 
person  hired  by  the  owner  to  conduct  and 
provide  the  certified  appraisal  must  be  a 
rcognized  professional  appraiser.  The 
appraiser  in  making  his/her  rental  analysis 
must  determine  the  residential  rental  income 
separate  from  the  commercial  income  and 
provide  a  delienalion  in  the  value  of  the 
residential  portion  separate  from  the 
commercial  portion  of  the  value.  The  Field 
Office  in  determining  the  Gross  Potential 
Rents  using  the  new  appraisal  will  use  the 
residential  rent  portion  of  the  certified 
appraisal  to  apply  the  original  debt  ser\'ice 
factor  set  at  the  time  of  final  endorsement  in 
determining  the  new  debt  service  allowed  in 
the  rent  computation  and  insert  the  new 
appraised  residential  value  in  Box  H  of  the 
Rent  Calculation  Worksheet.  Offices  shall 
follow  outstanding  instructions  contained  in 
this  chapter  in  processing  the  expenses  used 
in  determining  the  final  Gross  Potential  Rent. 

C.  HUD'S  Approval  of  Alternative 
Rent  Increase  Method. 

(1)  Based  on  the  analysis  submitted 
and  assuming  the  owner  is  otherwise 
eligible  for  a  rent  increase  as  covered  in 
this  chapter,  the  Loan  Management 
Branch  Chief  (LMBC)  shall  approve  in 
writing  the  lesser  of  the  rents  computed 
in  paragraph  3(B)(2)  of  this  section. 

(2)  If  the  LMBC  determines  that  the 
owner  is  not  entitled  to  a  rent  increase 
as  covered  in  this  Handbook,  the  LMBC 
shall  submit  the  finding(s)  to  the 
Director  of  Housing  Management  or 
Director  of  Housing  for  review.  The 
Director  will  deny  or  approve  the  LMBC 
finding  in  writing  providing  the  reasons 
for  the  final  decision  if  it  reverses  or 
alters  the  LMBC  recommendation. 

D.  Future  Processing  After  Initial 
Determination  of  Rents  Using 
Alternative  Mechanism. 

(1)  If  the  rent  based  on  comparables 
and  supported  by  the  appraisal  as 
defined  in  paragraph  3(B)(2)  are  less 
than  the  processed  rent  utilizing  the 
appraised  value,  use  the  comparable 
rents  submitted  by  the  owner  as  the 
approved  rent.  The  Field  Office  in  NOT 
to  become  involved  in  determining 
comparable  rents.  This  should  already 
have  been  done  as  part  of  the  appraisal 
package. 

(2)  If  the  budgeted  rents  in  paragraph 
3(B)(2)  using  the  most  recent  appraisal 
and  budgeted  operating  costs  are  less 
than  comparable  rents,  the  bugeted  rent 
level  shall  be  approved.  For  future 
requests,  continue  this  process  until 
such  time  as  the  comparable  rents  are 
less  than  budgeted  rents.  When  this 
happens,  the  comparable  rents  shall  be 
approved  as  the  Rent  Level. 

(3)  As  long  as  the  owner  submits  a 
comparable  Rent  Level  which  is  less  or 
equal  to  the  rent  level  that  would  be 


provided  using  the  last  appraised  value 
in  determining  rents  as  described  in 
paragraph  3(B)(2)  of  this  Section,  a  new 
appraisal  is  not  required.  However, 
when  the  comparable  rents  exceed  the 
rents  allowed  using  the  last  appraised 
value,  then  the  owner  must  either 
submit  a  new  appraisal  showing  that  the 
rents  based  on  the  appraisal  are  more 
than  the  rents  based  on  comparables  in 
order  to  charge  the  comparable  rents  or 
he/she  must  charge  the  rent  as 
determined  by  using  the  new  appraisal 
which  is  less  than  the  comparables. 

E.  Thirty  Day  Processing  of 
Alternative  Rent. 

The  LMBC  must  (in  writing)  approve, 
disapprove  or  approve  for  a  different 
amount  requested  by  the  owner,  within 
30  days  of  receipt.  Failure  on  ther  part  of 
the  LMBC  to  notify  the  owner  in  writing 
of  the  findings  will  provide  temporary 
authority  to  the  owner  to  charge  the 
proposed  rents.  In  the  event  that  the 
owner  implemented  the  rents  at  the  end 
of  30  days  without  HUD's  written 
approval,  the  additional  rents  shall  be 
placed  in  an  escrow  account  or  a  letter 
of  credit  shall  be  provided  so  that  in  the 
event  HUD  fails  to  approve  the  rent 
increase,  or  approves  the  increase  for 
less  than  requested,  the  owner  shall 
immediately  return  to  the  tenants  that 
portion  of  the  rent  collected  which  HUD 
later  disapproved.  This  applies  only  to 
rents  processed  using  the  alternative 
rent  mechanism. 
F.  Allowable  Project  Costs. 
While  the  cost  of  the  appraisal  and/or 
market  analysis  can  be  paid  for  out  of 
project  income,  it  is  not  to  be  used  as  an 
allowable  project  expense  in  the  rent 
determination  defined  in  Section  5  of 
this  chapter. 

4.  Determination  of  a  Utility 
Allowance,  (see  Section  1,  para  4C  for 
applicability)  For  each  request  for  an 
increase  in  the  HUD-authorized  rent 
potential,  the  owner  must  recommend 
an  utility  allowance  for  each  unit  type. 
The  recommended  utihty  allowance 
should  represent  the  owner's  best 
estimate  of  the  average  monthly  utility 
cost  that  an  energy  conscious  resident 
will  incur  for  the  year.  The  utility 
allowance  is  not  meant  to  pay  all  actual 
utility  costs,  but  rather  it  is  to  reimburse 
a  prudent  utility  consumer  for  their 
utility  expense.  Both  the  proposed  and 
the  current  allowance  levels  should  be 
included  in  the  notices  to  the  tenants. 
A.  As  part  of  the  submission  for  an 
increase  or  decrease  in  the  utility 
allowance,  each  owner  must  submit  a 
summary  supporting  the  proposed 
change  to  the  utility  allowance.  That 
summary  should: 


(1)  Identify  the  type  of  utilities 
covered  by  the  utility  allowance  (e.g., 
gas  for  heating). 

(2)  State  whether  any  utility  rate 
increases  or  decreases  where 
implemented  during  the  past  12  months 
or  are  expected  to  be  implemented 
during  the  next  12  months  and  the 
amount  of  those  increases  or  decreases. 

(3)  State  how  any  energy  conservation 
initiatives  have  or  will  impact 
consumption. 

B.  In  addition,  the  owner  must  request 
HUD  approval  of  revised  utility 
allowances  whenever  a  utility  rate 
change  would  cause  a  cumulative 
increase  of  10  percent  or  more  in  the 
most  recently  approved  utility 
allowances. 

C.  Owners  must  recommend  < 
additional  utility  allowances  if  the 
project's  design  is  such  that  utility  costs 
will  vary  significantly  for  units  of  the 
same  size  (e.g.,  end  units  vs.  interior 
units). 

5.  Field  Management  of  the  Rent 
Request  Process.  HUD  Field  Offices 
must  establish  a  tracking  system  that 
will  facilitate  and  monitor  compliance 
with  the  following  processing  times: 

A.  When  the  Proposed  Potential  does 
NOT  exceed  the  Maximum  Potential.  In 
these  instances,  the  Field  Office  need 
only  review  the  proposed  utility 
allowances  and  the  Rent  Schedule.  Field 
staff  should  complete  these  actions  and 
return  the  signed  Form  92458  within  10 
working  days  of  receiving  the  owner's 
request. 

B.  When  the  Rent  Increase  Exceeds 
the  Maximum  Potential. 

(1)  All  Projects.  The  Field  Office 
should  checic  the  completeness  of  the 
owners'  initial  submission  within  5 
working  days  of  its  receipt.  Doing  so 
will  expedite  any  required  reposting  and 
reduce  processing  delays. 

(2)  Projects  NOT  subject  to  24  CFR 
Part  245  Tenant  Comment  requirements. 
Complete  these  reviews  and  issue  a 
decision  letter  within  30  days  after 
receipt  of  all  materials  required  by 
Section  4,  paragraph  2. 

(3)  Projects  subject  to  24  CFR  Tenant 
Comment  procedures.  Issue  decision 
letters  within  30  days  after  receipt  of  the 
formal  rent  increase  request  which 
includes  the  tenant  comments  and  other 
materials  required  by  Section  2, 
paragraph  7.  Final  approval  cannot  take 
place  before  the  tenant  comment  period 
has  ended. 

C.  Check  the  completeness  of  the 
Owner's  Initial  Submission.  Within  5 
working  days  of  receipt  of  the  owner's 
initial  submission,  answer  the  following 
questions  where  applicable. 
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(1)  Does  the  Notice  to  Tenants  contain 
all  of  the  infmmatioR  included  in  the 

sample  notice  in  Appendix  17  If  it 
doesn't  requite  the  owner  to  revise  the 
Notice  and  distribute  it  as  directed. 

(2)  Has  the  owner  submitted  ALL  of 
the  materials  required  by  Section  4. 
paragraph  2?  If  not.  do  the  following. 

(a)  Call  the  owner/agent  and  ask  them 
to  submit  the  missing  materials  and 
follow  up  in  writing. 

(b)  Be  sure  the  missing  materials  are 
made  available  for  any  required  tenant 
review.  (See  Section  2,  paragraphs  4,  5 
and  6.) 

D.  You  may  NOT  require  that  projects 
routinely  submit  materials  NOT  listed  in 
Section  4.  paragraph  2.  You  may  require 
additional  submissions  ONLY  if  the 
actual  or  projected  expense  estimates 
appear  to  be  excessive  and  the  narrative 
without  additional  information,  cannot 
support  requested  expense  levels. 
Special  requests  should  only  be  made  in 
cases  where  estimates  will  have 
significant  monetary  impact  on  the 
authorized  rent  potential. 

Note. — Your  requests  for  additional 
information  must  he  made  in  writing  and 
within  30  days  of  receipt  of  initial  package. 
The  owner  inu»t  distribute  •  second  Notice  to 
tenants  and  comply  with  Section  2.  paragraph 
6  where  applicable.  Be  flexible,  consider  the 
needs  of  the  project  tenants  and  protection  of 
government  interest  before  requesting 
additional  information. 

6.  Seasonal  Rents. 

A.  Housing  programs  of  HUD 
contemplate  relatively  permanent 
occupancy  at  rents  within  the  ceilings 
established  for  year-round  occupancy, 
hence  seasonal  rents  are  not  generally 
in  accord  with  the  objectives  of  those 
programs.  In  particular,  occupancy 
charges  at  seasonal  rates  would  be 
inconsistent  with  the  objectives  for 
which  projects  are  built  for  cooperative 
use  or  for  use  by  families  of  low  and 
moderate  income,  or  for  elderly 
occupants.  In  the  case  of  elderly  housing 
projects,  there  may  be  isolated  instances 
in  which  seasonal  rates  would  be  in 
order. 

B.  Conversefy,  in  areas  where 
seasonal  rents  are  customary,  there  may 
be  rental  housing  projects  which  are 
likely  to  be  in  financial  difficulty 
because  year-round  occupancy  cannot 
be  maintamed.  In  such  circumstances. 

I  lUD  will  not  object  to  the 
establishment  of  seasonal  rents  for  a 
temporary  period  provided  that: 

(1)  With  respect  to  all  units  in  the 
project,  preference  at  all  times  will  be 
given  to  permanent  tenants  a\  the 
established  year-round  rental  rate. 

(2)  None  of  the  units  in  the  project  will 
be  rented  for  a  period  of  less  than  30 
days. 


(3)  There  will  be  no  increase  in 
existing  maxinroni  peimissible  gross 
rent  by  reason  of  seasonal  rates  being 
allowed,  and  as  to  the  indrvidoal  units, 
the  aggregate  gross  rent  coUected  during 
any  fiscal  year  sbotild  not  exceed  the 
established  maximum  rent. 

C.  If  examination  of  the  project 
operations  supports  the  need  for 
seasonal  rents,  the  Housing 
Management  Division  (or  insuring 
Office)  DirecttM'  will  grant  approval  in 
the  form  of  a  letter  agreement  which 
shall  define  the  number  and  t3rpe  of 
units  so  covered,  and  shall  evidence  the 
mortgagor's  acceptance  of  the  foregoing 
conditions  under  which  approval  is 
given.  Deviations  from  the  terms  under 
which  approval  was  obtained  will 
operate  to  breach  the  agreement. 

7.  BMIR  Rents  Paid  by  Over-Income 
Tenants.  HUD-91709.  Schedule  of 
Computation  of  Rental  Income  in  Excess 
of  BMIR  Rent  Paid  by  Over-Income 
Tenants,  is  a  monthly  schedule  to  be 
completed  by  BMIR  mortgagors  in  order 
to  compute  the  amount  of  rent  in  excess 
of  BMIR  rent  paid  by  over-income 
tenants  and  avEiilable  for  credit  to  the 
residual  receipts  account  The 
completed  form  shall  be  used  by 
Housing  Management  Division 
personnel  and  project  accountants  to 
arrive  at  this  amount  without  having  to 
review  all  of  the  project's  records  by 
lease.  Form  HUD-^1705.  etc.  This  will 
not  however,  eliminate  the  need  to  spot- 
check  these  records  when  determined 
necessary  to  assure  correctness  of  the 
schedule.  Unless  requested  by  HUD,  this 
form  is  retained  as  a  part  of  the 
mortgagor's  record. 

8.  Section  236  Projects,  Rents 
Collected  in  Excess  of  Basic  Rent.  For 
all  types  of  Section  236  projects, 
including  noninsured  projects  (see 
Circular  4530.1,  dated  2-7-73).  the 
Regulatory  Agreement  or  the  Interest 
Reduction  Contract  provide  that 
subsequent  to  the  commencement  of  the 
term  of  the  Interest  Reduction  Contract, 
the  project  owner  shall  remit  each 
month  directly  to  the  Billing  and 
Receivable  Division.  Office  of  Finance 
and  Accounting,  Department  of  Housing 
and  Urban  Development  Washington, 
D.C.  20410,  together  with  the  appropriate 
reporting  form,  the  amount  by  which  the 
total  rentals  collected  on  the  dewelling 
units  exceed  the  sum  of  the  approved 
basic  rentals  for  all  occupied  units.  The 
prescribed  reporting  form.  Monthly 
Report  of  Excess  Income,  Form  HUD- 
93104,  page  1  for  insured  and  Secretary- 
held  projects,  and  Form  HUD-93104A, 
page  1  for  noninsured  projects,  must  be 
submitted  by  the  tenth  of  each  month, 
whether  or  not  a  remittance  is  required. 


A.  Determining  the  Amount  of  Excess 
Income.  In  order  to  determine  the 
amount  of  excess  income,  if  any.  which 
must  be  remitted  to  HUD,  the  project 
owner  must  prepare  page  2  of  Form 
HUD-93104  (or  Form  93104AJ,  as  of  the 
end  of  the  reporting  month,  or  have  the 
same  information  shown  on  this  detailed 
schedule  readily  available  from  some 
other  soiiTce.  such  as  a  computer  print- 
out sheet.  This  schedule  must  be 
attached  to  the  retained  copy  of  page  1. 
Form  HUD-93104  (or  HUD-931(MA).  and 
made  available,  upon  request  for  audit 
by  HUD  or  the  Comptroller  General  of 
the  United  States. 

B.  Collecting  Excess  Rentals  Prior  to 
the  Commencement  of  the  Interest 
Reduction  Contract  Any  excess  rentals 
coUected  prior  to  the  commencement  of 
the  term  of  the  Interest  Reduction 
Contract  shall  not  be  treated  as  a  return 
of  subsidy  to  HUD  but  as  regular  project 
income. 

C.  Adhering  to  Excess  Income 
Requirements.  The  Section  236  law 
states  that  the  project  owner  "*  •  * 
shall  accumulate,  safeguard,  and 
periodically  pay  to  the  Secretary  all 
rental  charges  collected  in  excess  of  the 
basic  rental  charges."  HUD's  continued 
payment  of  interest  reduction  subsidy  to 
the  mortgagee  is  contingent  on  the 
owner's  strict  adherence  to  p>rogram 
requirements.  Should  an  owner  fail  to 
submit  to  HUD  by  the  10th  of  the 
reporting  month  page  1  of  Form  HUI>- 
93104  or  HUD-93104A  together  with  any 
amount  due.  the  following  steps  shall  be 
taken: 

(1)  The  Multifamily  Mortgage  Branch, 
Office  of  Finance  and  Accounting,  shall 
send  to  the  mortgagor  a  demand  letter, 
and  one  follow-up  letter  if  no  answer  is 
received  within  15  days.  Copies  of  these 
letters  shall  be  sent  to  the  appropriate 
Housing  Management  Division  EHrector 
and  the  Assistant  Regional 
Administrator  for  Housing  Management 
(ARA  for  HM). 

(2)  Upon  receipt  of  his  copy  of  the  first 
copy  of  the  first  demand  letter  to  the 
mortgagor,  the  Housing  Management 
Division  Director  shall  immediately  take 
whatever  action  is  deemed  appropriate 
to  obtain  compliance. 

(3)  Upon  receipt  of  his  copy  of  the 
second  demand  letter  to  the  mortgagor, 
the  Housing  Management  Division 
Director  shall  intensify  his  efforts  to 
obtain  compliance.  These  efforts  shall 
include,  but  not  necessarily  be  hmfted 
to,  immediate  notification  to  the 
mortgagor  by  certified  mail,  return 
receipt  requested,  that  the  interest 
reduction  payment  to  the  mortgagee  will 
be  subject  to  suspension  or  termination, 
thus  rendering  the  mortgagor  liable  for 


the  full  amount  of  the  mortgage 
payments,  unless  and  until  the  required 
page  1  of  Form  HUD-93104.  or  HUD- 
93104A.  and  any  amount  due.  are 
received  by  the  Multifamily  Mortgage 
Branch,  Office  of  Finance  and 
Accounting,  within  30  days  of  the  date 
of  the  letter.  Copies  of  the  letter  shall  be 
sent  to  the  mortgagee;  the  Multifamily 
Mortgage  Branch,  Office  of  Finance  and 
Accounting:  the  Office  of  Loan 
Management;  and  the  ARA  for  HM.  The 
Housing  Management  Division  Director 
shall  continue  his  efforts  to  obtain 
compliance  during  the  30-day  period. 

(4)  If  page  1  of  Form  HUD-93104,  or 
HUD-93104A,  and  any  amount  due  are 
not  received  by  the  Office  of  Finance 
and  Accounting  by  the  date  set  forth  in 
the  Housing  Management  Division 
Director's  letter  to  the  mortgagor,  the 
Office  of  Finance  and  Accounting  shall 
automatically  suspend  the  interest 
reduction  payments  beginning  with  the 
next  payment  due  to  be  paid. 
Notification  of  this  action,  and  that  the 
mortgagor  shall  be  liable  for  the  full 
amount  of  the  next  mortgage  payment 
falling  due,  shall  be  sent  by  the  Office  of 
Finance  and  Accounting  to  the 
mortgagor  and  mortgagee  by  certified 
mail,  return  receipt  requested,  with 
copies  to  the  Housing  Management 
Division  Director,  the  ARA  for  HM,  and 
the  Office  of  Loan  Management. 

(5)  Any  circumstances  beyond  the 
mortgagor's  control  or  of  an  unusual  or 
special  nature  shall  be  made  known  by 
the  Housing  Management  Division 
Director  to  the  Director,  Office  of  Loan 
Management,  who  may,  if  circumstances 
warrant,  stop  the  automatic  suspension 
of  the  interest  reduction  payments.  The 
ARA  for  HM  shall  be  kept  informed  by 
copy  of  related  correspondence. 

(6)  If  the  mortgagor  complies  with 
submission  requirements  subsequent  to 
the  automatic  suspension,  the  interest 
reduction  payments,  including  back 
payments,  shall  be  automatically 
reinstated  by  the  Office  of  Finance  and 
Accounting. 

Section  5.  Review  of  Project  Income  and 
Expenses 

1.  Focusing  the  Review.  Determine  if 
the  project  has  any  special  conditions 
that  will  affect  income  and  expense 
estimates. 

A.  Access  the  project's  physical 
condition.  To  do  so,  review  any: 

(1)  Recent  HUD  or  mortgagee  on-site 
inspection: 

(2)  Tenant  complaints  on 
maintenance; 

(3)  Energy  Conservation  Plan  on  file 
for  the  project: 

(4)  Recent  replacement  reserve 
analysis  or  withdrawals: 


(5)  Repair  schedules  required  by 
TPAs,  flexible  subsidy  contracts,  or 
workout  arrangements.  (Determine 
whether  project  income  or  other  funds 
will  pay  for  these  repairs.) 

B.  Review  available  financial 
information.  If  applicable,  include  any 
recent  monthly  accounting  reports  (Form 
HUI>-93479,  80,  81  or  reports  comparing 
budgeted  and  actual  expense)  and  the 
MIPS  Financial  Summary  Reports:  and 
the  servicer's  and  IPA's  review  of  the 
most  recent  audited  annual  report. 

C.  Review  any  recent  GAO/lG 
reviews  of  this  project  or  the  agent's 
management  procedures  for  this  or  other 
projects. 

D.  Determine  if  the  owner  is 
requesting  any  change  in  the  services  or 
equipment  to  be  included  in  the  rent 
(See  the  Rent  Schedule  and  cover  letter 
transmitting  owner's  rent  increase 
request.) 

E.  Assess  the  impact  of  any 
procedural  changes,  repair  schedules, 
escrows,  or  owner  contributions 
required  by  any  TPA,  workout  or 
flexible  subsidy  contract. 

F.  Review  the  Field  Office 's  files  on 
other  projects  managed  by  the  owner. 
Have  the  owner's  past  expense 
projections  significantly  exceeded 
actual  expenses  later  reported  on  the 
project's  financial  statements?  Have 
HUD's  on-site  reviews,  the  IPA's  Report 
on  Internal  Controls  and  Compliance,  or 
GAO's  or  IG's  audits  detected  serious 
weakness  in  cost  controls  or  purchasing 
procedures  (e.g.,  failure  to  compare 
prices  or  take  advantage  of  discounts)? 
Is  the  owner  requesting  a  rent  increase 
to  cover  expenses  and  physical 
improvements  for  which  previous  rental 
increases  were  authorized?  If  so,  why?  If 
you  answered  "yes"  to  any  of  the  above 
questions,  you  should  determine  why 
those  conditions  exist  and  document 
this  for  the  record. 

(1)  If  the  conditions  are  caused  by 
agent's  practices,  you  must  scrutinize 
the  budget.  You  may  need  to  reduce  the 
projections.  If  reduced,  make 
appropriate  notes  for  the  Administrative 
Review  as  to  why  and  how  you  adjusted 
these  expense  items. 

(2)  If  past  expenses  were  excessive 
and  the  amount  will  not  be  offset  by 
legitimate  increases,  you  will  need  to 
allow  even  less  than  the  prior  period's 
expense.  If  reduced,  again  make  notes 
as  to  why  and  how  you  adjusted  these 
expense  items. 

G.  Analyze  the  Owner's  Income  and 
Expense  Projections.  Make  an  initial 
assessment  during  the  tenant  comment 
period.  If  applicable,  when  tenant 
comments  are  later  submitted,  evaluate 
whether  the  tenant  comments  would 
change  your  initial  conclusions. 


(1)  Compare  the  project's  past  and 
present  project  expenses.  Be  concerned 
if  the  owner's  choice  of  delivery  systems 
causes  higher  expenses;  (i.e..  use  of  an 
identity-of-interest  company  or  use  of 
contract  rather  than  project  staff  to  do 
things  that  might  be  done  by  staff. 
Relatively  high  costs  or  rates  of  increase 
can  be  due  to  special  circumstances 
(vandalism,  large  number  of  evictions, 
emergency  repairs).  It  is  project 
management's  responsibility  to  show 
that  high  costs  are  due  to  special 
circumstances  rather  than  to 
inefficiency  or  abuse.  (Regulatory 
agreements  require  that  the  owner 
provide  for  management  which  is 
satisfactory  to  HUD  and  "*  *  *  give 
specific  answers  to  questions  *  *  * 
relative  to  the  income,  assets,  liabilities, 
contracts,  operations,  and  condition  of 
the  property  *  *  *.") 

(2)  Review  the  owner's  expense 
projections.  Enter  the  amount  you  will 
allow  in  Column  I,  of  the  Rent  Increase 
Worksheet.  Be  flexible,  consider  the 
needs  of  the  project,  tenants,  the 
owner's  return  on  investment  and 
maintaining  HUD's  security  interest. 
Keep  in  mind  that  both  underestimating 
and  overestimating  expenses  can  have 
undesirable  impacts.  If  expenses  are 
underestimated,  deferred  maintenance 
and  defaults  can  result.  If  expenses  are 
overestimated,  the  rents  charged  will  be 
higher  than  needed  which  could  result  in 
HUD  paying  more  subsidy  than 
necessary.  If  the  project  charges  rents 
which  aren't  competitive  in  the  market 
then  vacancies  result.  This  could  cause 

a  possible  default  or  an  insurance  claim. 
Consider  utilizing  existing  residual 
receipts  to  offset  repairs  not  covered  by 
the  Reserve  for  Replacement  or  other 
costs  that  are  of  one  time  occurrence.  * 
Allow  reasonable  amounts  for 
inflationary  increases.  But  before  doing 
so  assess  whether  the  actual  expense 
base  is  reasonable  for  the  level  of 
maintenance  expected  during  the  next 
year  and  whether  the  project  is  taking 
reasonable  efforts  to  control  costs  and  is 
complying  with  the  terms  of  the 
Certification  in  Appendix  3.  If  the  prior 
period's  actual  expenses  were 
imjustifiably  excessive,  adjust  the  prior 
period's  actual  expense  before  adjusting 
for  inflation.  Document  this  is  the 
record. 

(3)  Review  the  Income  Adjustments 
using  the  guidance  in  the  next 
paragraph.  For  each  line,  enter  the 
adjustment  you  will  allow.  If  your 
allowance  significantly  differs  from  the 
amount  the  owner  entered,  carefully 
documented  the  reasons  for  the 
difference. 
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Z.  Guidance  for  EvoJuaUng  the 
Appropriateness  of  Project  Expenses. 
A.  Administrative  Expense. 

(1)  Renting  Expense.  Amount  allowed 
should  be  reasonably  related  to  vacancy 
pattern  and  marketing  area.  Weigh 
impact  of  increased  expenditures  on 
reducing  vacancy.  If  expense  increase  is 
due  to  poor  marketing  procedures  or 
appears  to  be  a  cushion,  adjust  down  to 
expense  of  similar  projects.  If  rental 
expense  appears  low,  some  upward 
adjustments  may  be  made  if  the  project 
is  experiencing  high  vacancy. 

(2)  Salaries.  To  evaluate 
reasonableness  consider 

(a)  Whether  salary  is  for  project 
employee  or  employee  of  agent. 
Recertification  clerk  or  similar  clerical 
employees  may  be  considered  project 
employees  even  if  work  is  performed  in 
agent's  office.  Other  project  employees 
will  normally  be  located  on  site.  Where 
employees  working  in  the  agent's  office 
have  their  salaries  attributed  in  whole 
or  in  part  to  the  project,  owner  must 
present  documentation  outlining  exactly 
how  the  expense  was  computed. 

(b)  Number  of  project  employees. 
Number  of  employees  will  depend  on 
size  and  condition  of  project  and 
whether  maintenance  or  other  services 
are  contracted. 

(c)  Salary  levels.  Salaries  should  be 
commensurate  with  the  size  of  the 
project  and  duties  required  and 
comparable  to  similar  positions  at  other 
similar  projects  in  the  same  area. 

(d)  Identity-of-interest  relationships. 
Where  such  relationships  exist  salary 
levels  should  be  closely  reviewed  to 
ensure  they  do  not  exceed  rates  in  arms- 
length  relationships. 

(3)  Office  Supplies.  Inflationary 
increases  should  be  allowed  if  prior  year 
amount  was  adequate. 

(4)  Legal.  If  legal  expeiises  are 
significant,  determine  reason(s]:  fl) 
Large  number  of  evictions;  (2}  above 
average  fees  to  attorney  (may  be  caused 
by  lack  of  shopping  around  for  adequate 
counsel];  or  [3)  including  legal  services 
that  should  be  borne  by  the  owner  and 
not  the  project.  Smce  the  amount  of 
legal  fees  should  normally  be  within 
owner/agent's  control  (i.e.,  effective 
managers  should  screen  prospective 
tenants  and  shop  aromid  for  reasonably 
priced  legal  services),  the  amount 
allowed  should  not  exceed  the  norm  for 
similar  projects  in  similar  locations 
unless  there  was  a  problem  unique  to 
that  project. 

(5)  Auditing.  Keep  in  mind  that  audit 
costs  can  vary  according  to  the  type  of 
project  and  its  requirements,  the  size  of 
the  accounting  firm  and  the  quality  of 
the  project's  records  and  accounting 
systems.  (See  page  7-4  of  Handbook 


4370.4.  Basic  Accounting  Desk  Guide. 
for  a  further  discussion  of  how  audit 
costs  vary.)  If  this  project's  audit  costs 
are  high  determine  the  cause  of  the 
higher  costs.  To  do  sa  talk  with  a  IPA  or 
review  prior  management  or  occupancy 
review  reports  and  the  IPA's  comments 
on  the  Internal  Control  and  Compliance 
Questionnaire,  tf  costs  are  oat  of  line, 
require  future  audits  to  be  conducted  by 
auditors  who  bid  on  the  job.  Note: 
Reasonable  fees  for  preparing  any 
Federal,  state  or  local  tax  return 
information  required  of  the  project  may 
be  charged  against  the  project  account 
and  paid  from  project  income  without 
regard  to  surplus  cash  computations.  For 
example,  if  the  mortgagor  entity  is  a 
partnership,  the  cost  of  preparing  both 
the  Form  1065  and  the  related  Schedules 
K  and  K-1  may  be  paid  from  project 
funds.  However,  projects  funds  may  not 
be  used  to  pay  for  tax  advice  rendered 
to  the  mortgagor  entity  or  its  prindpals 
or  for  preparation  of  the  personal 
returns  of  the  project  principal. 

(6)  Bookkeeping  Fees/Accounting 
Services.  If  a  computer  is  used,  amounts 
allowed  should  be  adequate  to  cover  the 
cost  of  such  services.  These  charges 
must  be  approved  by  HUD  prior  to  the 
project  pa3rmg.  If  identity-of-interest 
Tirms  are  used,  the  cost  paid  by  the 
project  should  not  exceed  what  it  would 
cost  to  use  a  non-identity-of-interest 
firm. 

(7)  Telephone.  Allow  amount  for  local 
and  long  distance  calls  related  to  project 
operations.  Long  distance  calls  from  the 
project  to  the  office  of  the  management 
agent  are  chargeable  to  the  management 
fee  not  the  project. 

[8]  M/sceHaneovs  Administrative.  If 
the  MIPS  Financial  Flag  Report  indicates 
this  expense  category  exceeds  5%  of  the 
subgroup  require  the  owner  to  justify  the 
need. 

B.  Operating  and  Maintenance 
Expense. 

(1)  Supplies.  Check  management 
review  reports  to  determine  if  owner/ 
agent  is  shopping  around  for  lowest 
possible  prices  and  is  taking  advantage 
of  quantity  discounts  and  discounts  for 
early  payment  of  bills.  Consider  need 
for  supplies  and  owner/agent  efficiency. 
The  budget  cost  of  one-time  repairs 
should  be  listed  under  project 
improvements.  The  qnatity  of  the 
purchase  must  be  considered  when 
looking  at  the  cost.  Purchasing  a 
superior  product  with  a  longer  life  span 
at  a  hi^WT  cost  might  very  well  be  more 
cost-effective  then  purchasing  a  tower 
quality  item  which  does  not  last.  Cost  is 
not  the  rally  thing  yoo  should  consider 
when  allowing  an  expense  item. 

(2)  Contracts.  Consider  the  trade  oH^ 
between  salary  costs  and  contract  costs. 


A  high  level  of  contract  repairs  may 
indicate  a  need  for  improved 
maintenance  capabiHty,  identity-of- 
interest  relation  with  vendor,  a  one-time 
rehabilitation,  or  a  cost-effective 
business  decision. 

(3)  Security.  To  determine 
reasonableness  of  expenses,  the  Loan 
Specialists  should  consider  (1)  Need  for 
expense,  (i.e..  is  there  a  security 
problem),  (2)  reason  for  security 
problem,  (i.e..  Hghting.  location,  layout  of 
physical  structure,  or  need  for  better 
project  management);  (3)  extent  to 
which  security  problems  are  within  the 
control  of  the  agent,  (i.e.,  would  stricter 
enforcement  of  tease  provisions  reduce 
security  problem);  (4)  trade  off  between 
security  services  (agents)  and  security 
devices  (locks,  alarms,  hghtings,  etc.); 
and  (5)  is  security  expense  cost 
effective,  i.e.,  does  security  expense 
result  in  reduced  tiunover  and  vacancy. 

(4)  Decorating.  Determine  whether 
new  items  should  be  budgeted  for  under 
the  Reserve  for  Replacement  Account. 
Consider  trade  offs.  Is  project  using 
most  cost  effective  decorating  items,  i.e.. 
would  blinds  be  cheaper  than  shades  in 
the  long  run?  Are  additional  decorative 
items  such  as  drapes  needed  to  improve 
or  maintain  occupancy? 

(5)  Miscellaneous  Maintenance.  If 
amount  is  large,  identify  source  and 
determine  need  and  reasonableness  of 
expense. 

C.  Payroll  Taxes,  Licenses  and 
Insurance. 

(1)  Payroll  Ta.xes.  Payroll  taxes  will 
geiverally  be  about  12-15  percent  of 
project  payroll  costs.  Included  in  this 
category  are  FICA,  State  and  federal 
unemployment  and  workers 
compensation.  In  some  areas  the  high 
costs  of  workman's  compensation  can 
drive  payroll  taxes  up  to  as  high  as  20 
percent  In  cases  where  this  occurs, 
owners  must  document  these  costs. 
Known  increases  in  rates,  as  well  as 
increases  in  salary  base,  will  be 
justification  for  budget  increases  in  this 
expense. 

(2)  Other  Taxes.  Identify  source  and 
assess  reasonableness  of  expected 
increases  and  cause  for  increase.  For 
example,  in  some  states  there  is  an 
intangible  tax  on  liquid  assets.  The  Field 
Office  should  consider  assets  that  will 
be  taxed  during  the  upcoming  year 
instead  of  accepting  last  year's  estimate 
expense.  Field  offices  should  be 
cognizant  of  the  outcome  of  any  tax 
appeals  and  adjust  costs  accordingly. 

(3)  Isurance.  In  assessing 
reasonableness  consider  the  following: 
(a)  Types  of  coverage  (b)  deductibles 
and  (c)  claim  history.  Rates  vary  among 
carriers  and  owners  should  seek  the 


lowest  rates  available  for  equivalent 
coverage. 

(d)  Utility  Expense.  Only  utilities  paid 
by  the  project  may  be  included.  To 
determine  reasonable  consumption 
levels,  review  the  justification  from 
owner,  energy  conservation  survey, 
energy  conservation  plan,  and  other 
related  information. 

(1)  Ensure  that  the  owner  has 
analyzed  utility  rates  and  requested  the 
rates  most  advantageous  to  the  project. 
(Rates  vary  accordingly  to  consumption 
levels  and  types  of  usage — e.g.. 
commercial  or  residential.  Often 
projects  can  apply  for  either  residential 
or  commercial  rates,  whichever  will  be 
cheaper.) 

(2)  If  the  owner  has  taken  the  action 
required  by  the  preceding  paragraph 
above,  allow  rate  increases  which  have 
been,  or  are  expected  to  be  approved 
and  implemented.  Document  the  rates 
and  effective  dates  used  in  your 
projections. 

(3)  Generally,  do  NOT"  project  for 
increased  consumption.  Consumption 
should  increase  only  because  of  severe 
weather.  Project  for  consumption  levels 
to  decrease  below  prior  periods  if:  The 
prior  period  had  severe  extremes  of 
weather  that  are  not  expected  to  occur 
during  the  period  the  rents  will  be  in 
effect;  or  recent  energy  conservation 
initiatives  can  reasonably  be  expected 
to  reduce  consumption  levels. 

(4)  THIS  PARAGRAPH  APPUES 
ONLY  TO  BMIR  AND  SECTION  236 
PROJECTS,  PROJECTS  THAT  RECEIVE 
RENT  SUPPLEMENT,  AND  PROJECTS 
THAT  CONVERTED  FROM  RENT 
SUPPLEMENT  TO  SECTION  8.  Section 
329(C)  of  the  1981  HCDA  requires  HUD 
to  consider  whether  the  mortgagor  could 
control  utility  costs  by  securing  more 
favorable  utility  rates  or  undertaking 
feasible,  cost-effective  actions  to 
increase  energy  efficiency  or  energy 
consumption.  Section  329(C)  provides 
that  HUD  may  reduce  budgeted  utility 
expenses  if  the  owner  has  not  taken 
reasonable  action  to  do  so.  (See  4350.1, 
Chapter  12  for  more  guidance  on  energy 
conservation  measures.) 

E.  Property  Tax.  Review  requirements 
of  Chapter  5.  Section  4.  in  HUD 
Handbook  4350.1.  Allow  only  verified 
increases  in  rates.  If  taxes  have 
decreased  due  to  changes  in  State  or 
local  tax  laws,  use  effective  rates. 
Consider  also  any  changes  in  how  the 
project  is  evaluated.  Even  if  there  is  a 
tax  rate  decrease,  this  could  be  offset  by 
a  change  in  the  appraisal  process  which 
increased  the  net  value  of  the  project  for 
tax  purposes. 

F.  Morgage  Principal,  Interest,  MIP. 
Include  principal,  interest  and  any  MIP 
(or  service  charge  on  HUD-held 


mortgages).  Follow  the  instructions  in 
either  part  F(2)(a)  or  F(2)(b)  as  follows: 

(1)  If  the  project  will  NOT  be  under  a 
workout  during  the  period  covered  by 
the  budget,  use  the  amount  required  by 
the  mortgage.  If  the  mortgage  has  been 
permanently  modified,  use  the  payment 
due  under  the  new  mortgage  terms. 

(2)  If  the  project  will  be  under  a 
workout  during  the  period  covered  by 
the  budget,  follow  the  instructions 
below. 

(a)  Budget  for  any  change  in  monthly 
payment  that  will  be  required  during  the 
year  covered  by  the  budget. 

(b)  If  the  workout  will  require  monthly 
payments  in  excess  of  the  amount 
required  by  the  mortgage,  budget  for  the 
amount  required  by  the  workout 
agreement. 

(c)  Otherwise,  budget  for  the  amount 
required  by  the  mortgage. 

G.  Other  Notes/Loan  Payments.  The 
owner's  narrative  must  identify  the  loan 
terms  and  the  purpose  of  the  loans.  (For 
more  guidance  on  what  loans  may  be 
charged  against  the  project  operating 
account,  see  Paragraph  2-14a  of 
Handbook  4370.1. 

H.  Reserve  for  Replacement.  Use 
amount  normally  requried  by  HUD,  not 
a  lesser  amount  that  may  have  been 
approved  as  the  result  of  a  workout 
agreement.  Even  if  the  owner/agent 
does  not  request  any  changes  in  reserve 
for  replacement  deposit,  this  may  be  a 
good  time  for  the  Loan  Specialist  to 
check  the  adequacy  of  the  account  and 
level  of  deposits.  Note:  The  Field  Office 
should  consider  very  carefully  any 
increase  in  the  Reserve  for  Replacement 
requirements  for  projects  that  are 
eligible  or  will  be  eligible  over  the  next 
ten  years  to  prepay  their  mortgages  and 
are  likely  to  do  so.  Since  the  reserve  is 
an  asset  of  the  mortgagor  after 
repayment,  this  is  an  especially 
important  issue  in  projects  where  the 
reserve  is  paid  or  fed  by  deep  subsidy. 

I.  Owner  Return.  Projects  Owned  by 
Non-profit  Mortgagors  and  projects  that 
have  converted  from  non-profit  to 
limited  dividend  (LD)  ownership,  must 
budget  only  for  the  non-profit 
contingency  allowed  in  the  Rent 
Computation  Worksheet. 

(1)  This  policy  for  LDs  is  required  by 
the  regulations  that  govern  transfers  of 
ownership  from  non-profit  to  profit 
motivated  entities  (see  24  CFR 
265.14(a)).  While  these  projects  may 
NOT  budget  for  a  distribution,  if  surplus 
cash  is  available  24  CFR  265.15  permits 
the  new  limited  dividend  owners  to 
collect  a  distribution  of  up  to  6  percent 
of  the  cash  contribution  THEY  MADE 
AT  THE  TIME  OF  THE  TRANSFER. 

(2)  For  other  LD  projects  not  covered 
under  24  CFR  265.  Distribution  remains 


constant  from  year-to-year.  Multiply  the 
owner's  initial  equity  investment  by  the 
rate  of  return  HUD  allows — e.g.,  6  or  10 
percent  whichever  is  appropriate. 

J.  Project  Improvement  Needs. 
Includes:  (1)  Non-recurring  repair 
expense;  (2)  amounts  needed  to  correct 
financial  deficiencies:  and  (3)  project 
improvements.  Examples  of  eligible 
items  include  amounts  needed  to:  (1) 
Restore  imits  that  have  deteriorated  to 
the  point  they  no  longer  can  be  rented; 
(2)  correct  code  violations;  and  (3)  pay 
accounts  payable  that  affect  overall 
viability  of  the  project  (e.g.,  delinquent 
utility  bills).  Ineligible  items  include 
luxury  improvements  such  as  swimming 
pools  and  teimis  courts.  While  HUD 
does  not  prescribe  a  specific  dollar 
amount  that  may  or  may  not  be  allowed, 
the  Field  Office  should  keep  in  mind  the 
following  when  reviewing  project 
improvement  needs  requests:  (1) 
Amount  of  lump  sum  contribution  (see 
Item  2  below);  (2)  causes  of  problems 
and  proposals  to  prevent  reoccurrence 
(for  major  cost  items  a  MIO  plan  is 
recommended);  (3)  management 
performance  (check  prior  management 
review,  physical  inspection,  audit 
reports);  (4)  impact  of  expenditures  on 
rents  and  subsidy  funds  and  (5)  payback 
or  potential  benefits  from  approving  the 
project  improvements. 

(1)  Do  /VOr  allow  for  costs  that  will 
be  paid  from  project  improvement  funds 
(e.g..  Flexible  Subsidy  or  TPA  proceeds) 
or  reimbursed  from  residual  receipts  or 
a  painting,  replacement,  or  general 
operating  reserve. 

(2)  Owners  should:  Identify  the  total 
cost  and  scope  of  work  and  provide  a 
written  schedule  for  completing  any 
capital  improvements  included  here.  List 
payee's  name,  purpose  amount  and  date 
incurred  for  each  account  payable 
included. 

(3)  Generally,  allow  amounts  to  clear 
accounts  payable  only  on  troubled 
projects  having  significant  operating 
deficits.  Allow  for  accounts  payable 
only  if  the  project's  purchasing 
procedures  are  acceptable,  expenses  are 
reasonable  and  management  is 
satisfactory. 

(4)  Prorate  capital  improvements  over 
an  appropriate  period  of  time. 

K.  Lump  Sum  Source.  Consider 
availability  of  all  lump  sum  sources.  If 
owner  is  unaware  of  lump  sum  sources, 
the  Field  Offices  should  advise  the 
owner.  Listed  below  are  some  of  the 
most  used  lump  sum  sources  to  fund 
project  improvement  needs. 

(1)  Section  241  HUD  Insured 
Supplemental  Loans  or  conventional 
financing  for  capital  improvements,  etc. 
(The  debt  service  should  be  shown  on 
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Section  2.  Line  4  of  the  Rental 
Computation  Form.) 

(2)  Owner's  loan  to  the  project.  (The 
terms  of  such  a  loan  would  have  to  be 
approved  by  the  Field  Office  as 
repayment  of  the  loan  is  to  be  made  out 
of  project  income  as  an  allowable  line 
item  in  the  rent  formula,  rather  than 
from  surplus  cash  or  residual  receipts.) 

(3)  Advances  by  the  owners.  (See 
HUD  Handbook  4370.2,  Chapter  2. 
paragraph  8  for  guidance.) 

(4)  Regular  Flexible  Subsidy  loan  for 
troubled  projects. 

(5)  Change  in  ownership.  (New  owner 
equity  investment  can  be  designated  for 
this  purpose.) 

(6)  Release  from  the  residual  receipts 
account,  if  applicable.  Advances  from 
the  replacement  reserve  account, 
provided  a  HUD-approved  repayment 
plan  is  included. 

(7)  Energy  grants  from  such  sources  at 
State,  county,  city  agencies.  (Field 
Offices  should  attempt  to  keep  abreast 
of  what  types  of  assistance  are 
available  in  the  area.) 

(8)  Energy  loans  and  grants  from  the 
Department  of  Energy. 

L  Assess  Non-Rental  Income. 

(1)  Estimates  Should  be  Conservative. 
If  non-rental  income  is  significantly 
overstated,  rent  potential  will  not  be 
sufficient  to  cover  project  operating 
costs  and  owner  distributions.  Use 
previous  year  figures  adjusted  where 
solid  projections  are  not  available. 

(2)  Includes  income  from  all  sources 
except:  (1)  Apartment  rents,  (2)  facilities 
and  services  (such  as  furniture,  air- 
conditioning)  provided  by  the  owner  to 
tenants  on  a  voluntary  basis  and  (3) 
interest  earned  on  funds  invested  in 
replacement  and  residual  receipts 
reserve  accounts.  To  assess 
reasonableness,  compare  with  income 
from  prior  years. 

(a)  Laundry  and  Concession  Income. 
Include  income  from  laundry  facilities 
(only  if  they  are  leased),  parking  space, 
and  leased  commercial  space  in 
subsidized  projects  only  (see  Section  8). 
Make  appropriate  adjustments  for 
existing  conunercial  vacancies. 

(b)  Investment  Income 

1.  Do  NOr  include  security  deposit 
interest  that  must  be  paid  to  tenants  or 
retained  in  the  security  deposit  account 
and  income  that  is  retained  in  a  painting 
or  replacement  reserve  or  in  a  residual 
receipts  account. 

2.  If  the  project  has  large  reserve 
balances  r.nd  interest  income  is  not 
shown  on  the  HUE>-92410  or  the  owner's 
budget,  ask  the  owner  why  the  reserves 
are  not  invested.  While  only  some 
projects  are  required  to  invest 
replacement  reserves  or  residual 
receipts,  all  projects  are  encouraged  to 


do  so.  Paragraph  3  of  Mortgage  Letter 
83-24  tells  you  which  projects  must 
invest  and  how  the  interest  must  be 

distributed  (see  Appendix ).  Note: 

Interest  income  should  not  be  used  to 
reduce  expenses  for  the  purpose  of 
granting  rent  increases. 

3.  Other  Miscellaneous  Income.  Do 
NOT  include:  "excess  rents"  collected 
from  Section  236  tenants  paying  above 
Basic  rent;  (exclude  these  amounts  even 
if  the  HUD-93104,  Excess  Income 
Report,  shows  the  project  is  not  required 
to  submit  excess  income  to  HUD;)  late 
charges  or  damage  charges;  (if  these  are 
collected,  they  will  generate 
distributions/residual  receipts  or  cover 
unexpected  costs;)  generally,  these 
amounts  should  be  relatively  small.  The 
owner  must  identify  the  purpose  of  any 
sizable  amounts.  (If  these  amounts  were 
not  classified  in  accordance  with  IG 
Handbook  4372.1,  require  the  owner  to 
properly  classify  all  future  expenses.) 

M.  Vacancy  Loss  on  Apartments.  Use 
the  vacancy  rate  that  was  used  at  the 
time  of  final  endorsement.  This  will  be  7 
percent  or  5  percent,  whichever  is 
applicable. 

N.  Management  Fees.  Include  only  the 
management  fee  approved  in  the 
appropriate  HUD-9839,  i.e..  the  fee  that 
is  expressed  as  a  percentage  of 
apartment  rents/coop  carrying  charges 
collected.  This  applies  also  to  the  fees 
whose  yields  have  been  capped  under 
paragraph  2-34.  HUD  Handbook  4381.5. 
If  a  fee  percentage  will  change  during 
the  budget  period,  use  a  percentage  that 
represents  the  weighted  average  of  the 
fee  percentages  that  will  be  in  effect 
during  the  year  covered  by  the  budget. 

O.  General  Operating  Reserve  (GOR). 
(THIS  APPLIES  ONL  Y  TO 
COOPERATIVES.)  While  GOR  deposits 
are  always  a  percentage  of  the  carrying 
charges,  the  percent  varies  between  0 
and  3  percent  according  to  the  GOR 
balances.  To  determine  the  GOR  deposit 
requirements  for  the  year  covered  by  the 
budget,  use  the  carrying  charge  potential 
now  in  effect  and  the  instructions  in 
paragraph  2-12b(2)(a)  of  Handbook 
4370.1. 

P.  Contingency  for  Non-profit  Owners. 
A  2  percent  contingency  reserve  is 
required  for  projects  owned  by  non- 
profits and  those  projects  once  owned 
by  non-profit  but  which  have  been  sold 
to  limited  dividend  partnerships. 

3.  Quality  Control.  In  order  to 
encourage  uniform  policy,  Branch 
Chiefs/Supervisors  should  try  as  much 
as  is  possible  to  inform  their  staffs  of: 
any  proposed  increases  in  property 
taxes,  payroll  taxes,  and  utility  rates; 
the  percentage  of  any  infiationary 
increases  that  should  be  allowed  for 
supplies,  etc.;  and  any  property  tax 


abatements  for  which  different  types  of 
projects  are  eligible.  When  reviewing 
the  administrative  process  Supervisor/ 
Branch  Chief  should  consider  the 
following. 

A.  The  servicer's  comments  should  be 
consistent  with  other  information — e.g.. 
project  conditions,  recent  servicing 
actions  taken  on  this  project,  tenant 
comments,  the  Field  Office's  experience 
with  this  agent? 

B.  Are  the  servicer's  comments  dated 
and  firmly  attached  to  the  Rent 
Computation  Worksheet?  Do  the 
servicer's  comments:  explain  any 
significant  differences  between  the 
owner's  and  the  servicer's  income, 
expense  or  utility  allowance  estimates? 
Do  they  adequately  support  the 
servicer's  projections? 

C.  Are  all  staff  making  the  same 
projections  as  to  increases  in  property 
taxes,  utility  rates,  and  other  expenses? 

D.  Does  the  servicer's  decision  letter 
identify;  any  physical  improvements  for 
which  operating  funds  were  budgeted 
for  in  the  Rent  Increase  Budget 
Worksheet;  or  any  special  conditions 
imposed  on  the  owner  in  conjunction 
with  approval  of  the  rent  increase 
request? 

E.  Evaluate  the  rent  increase's  or 
utility  allowance  adjustment's  impact  on 
any  tenant-based  subsidy  contract?  Are 
funds  available  in  the  current  contract? 
If  not,  has  action  been  initiated  to  obtain 
necessary  funding? 

Section  6.  Computing  Rent  Potential  and 
Utilities 

1.  Maximum  Allowable  Monthly  Rate 
Potential.  To  compute  the  maximum 
allowable  rent  potental,  select  the 
appropriate  formula  from  Box  E  of  Rent 
Computation  Worksheet  and  then 
complete  Box  F.  In  the  case  of  Section 
236  Projects,  also  compute  the  maximum 
allowable  market  rent  protential  and 
Market  Rent  Factor  using  Box  G  of  the 
Rent  Computation  Worksheet.  The  first 
time  you  use  the  Rent  Computation 
Worksheet  for  a  particular  project,  use 
Appendix  4(d)  to  compute  the  monthly 
HUD  subsidy.  For  subsequent  rent 
increases,  enter  the  monthly  subsidy 
you  computed  on  the  prior  Rent 
Computation  Worksheet. 

2.  New  Maximum  Unit  Rents.  (Section 
236  Only.)  Where  a  basic  and  market 
rent  for  each  unit  type  must  be 
computed,  spread  the  monthly  rent 
potential  across  the  different  unit  types. 
Follow  the  procedures  in  Box  H  of  the 
Rent  Computation  Worksheet.  The 
Worksheet's  procedures  give  each  unit 
type  the  same  percentage  increase  in 
rent.  Also,  compute  new  maximum 
rents,  and  new  maximum  market  rents. 


3.  Review  the  Owner/Agent  Estimate 
of  Non-Rental  Income. 

A.  Assess  the  reasonableness  of  the 
incomes  the  owner  entered.  Compare 
them  with  the  actual  amounts  shown  on 
financial  statements  the  project  has 
previously  submitted.  Note  that  any 
over-estimation  of  these  amounts  could 
result  in  a  rent  potential  insufficient  to 
support  both  operating  expense  and 
owner  distributions.  Enter  in  the  column 
the  amounts  HUD  will  allow.  If  these 
amounts  significantly  differ  from  the 
owner's  estimates,  document  why  you 
did  not  accept  the  owner's  estimates. 

B.  Document  your  reasons  for 
approving  other  than  the  owner's 
estimated  expense  or  income.  Since  the 
Rent  Increase  Worksheet  does  not 
provide  much  space  for  comments,  write 
any  comments  on  a  separate  sheet  of 
paper.  COMMENTS  MUST  BE  DATED, 
LABELED  WITH  THE  FHA  PROJECT 
NUMBER  AND  /-/flAf/.  V  ATTACHED 
TO  THE  RENT  COMPUTATION 
WORKSHEET  and  signed  by  the 
Servicer  and  LMBC. 

If  HUD's  analysis  results  in  a 
reduction  of  the  rent  level  requested  the 
owner/ manager  must  be  given  an 
opportunity  to  support  their  request 
prior  to  HUD  approving  a  rent  level. 

4.  Determine  the  New  Utility 
Allowance.  Complete  the  following 
steps  and  then  the  new  allowances  on 
the  Rent  Computation  Worksheet. 

A.  Review  the  owner's  utility  analysis 
and  recommended  allowances.  (See 
Section  4,  paragraph  4(A))  for  a 
description  of  the  information  the  owner 
must  submit.) 

B.  Answer  the  following  questions. 

(1)  Are  the  owner's  comments  on 
recent  and  proposed  rate  increases 
consistent  with  any  information  you 
have  obtained  from  other  projects, 
utility  supplies,  news  reports? 

(2)  Has  the  owner  appropriately 
adjusted  for  recent  and  planned  rate 
increases? 

(3)  Has  the  owner  appropriately 
adjusted  consumption  estimates  to 
reflect  any  significant  savings  likely  to 
result  from  recent  energy  conservation 
efforts? 

(4)  Does  the  owner's  sampling  and 
analysis  of  tenants'  actual  utility  costs 
appear  reasonable? 

C.  If  the  owner's  analysis  does  not 
appear  to  support  the  request,  discuss 
your  concerns  with  the  owner/agent  and 
request  additional  information,  if 
needed.  KEEP  IN  MIND  THAT  BOTH 
UNDERESTIMATING  AND 
OVERESTIMATING  CAN  HAVE  AN 
ADVERSE  IMPACT. 

D.  You  should  usually  be  able  to  set 
allowances  at  the  levels  recommended 
by  the  owner.  If  you  approve  utility 


allowances  that  deviate  from  those 
recommended  by  the  owner,  document 
your  reasons  for  doing  so. 

Section  7.  Notification  and 
Implementation 

1.  Notifying  the  Owner.  Once  a 
decision  has  been  reached  on  a  rent 
request,  the  owner  should  be  notified  by 
letter. 

A.  The  letter  must: 

(1)  Explain  the  reasons  for  your 
decision  to  approve  the  increase  or  to 
deny  all  or  part  of  the  increase.  The 
increase  approved  can  be  greater  than 
what  the  owner  requested  if  justified  by 
your  analysis. 

(2)  Identify  any  project  improvements 
for  which  funds  were  budgeted  on  the 
Rent  Computation  Worksheet — e.g., 
paintg  exterior  of  four  buildings  by 
Spring. 

(3)  Confirm  the  amount  and  effective 
date  of  any  revised  replacement  reserve 
deposit  and  complete  the  HUD  9250.  (A 
recorded  amendment  to  the  regulatory 
agreement  is  not  needed.)  Transmit 
copies  of  the  HUD  9250  to  the  owner,  to 
the  mortgagee  and  to  the  Management 
Agent. 

(4)  Require  owners  to  give  tenants  30 
days  written  notice  of  any  increase  in 
the  tenant's  rent  under  the  terms  of  the 
lease. 

(5)  Remind  ovraers,  who  are  subject  to 
24  CFR  Part  245's  tenant  comment 
procedures,  to  notify  tenants  of  HUD's 
decision. 

(6)  Require  the  owner  to  complete 
parts  A  and  F  of  the  Form  92548  Rental 
Schedule  reflecting  unit  rents  not  to 
exceed  the  maximum  rent  potential 
authorized,  and  transmit  the  original 
and  one  copy  to  HUD  for  signature.  A 
signed  copy  will  be  returned  to  the 
owner. 

B.  Send  the  original  letter  to  the  owner 
and  a  copy  to  the  Management  Agent, 
unless  the  owner  has  requested  a 
different  distribution. 

C.  If  the  mortgage  is  HUD-held  and 
delinquent,  send  the  following  to  your 
desk  officer  in  the  Office  of  Multifamily 
Housing  Managemnt. 

(1)  Your  decision  letter 

(2)  Rent  Schedule; 

(3)  Rent  Computation  Worksheet. 

2.  Review  the  Owner's  Submission  of 
the  Rent  Schedule  (Form  HUD-92458) 
When  the  Proposed  Increase  Won't 
Exceed  the  HUD  Approved  Gross  Rent 
Potential 

A.  Proposed  rent  potential  is  LESS 
than  or  EQUAL  to  the  maximum 
allowable  potential  computed  on  the 
last  Rent  Computation  Worksheet.  The 
owner  should  have  completed  all  of  the 
Rent  Schedule,  except  Parts  F  and  I. 


(1)  Check  the  accuracy  of  the  owner's 
entries.  Be  sure:  Parts  D  and  E  agree 
with  the  assumptions  you  made  on  the 
Rent  Computation  Worksheet  regarding 
non-revenue  producing  space  and 
commercial  space.  The  effective  date  is 
correct. 

(2)  Enter  the  Maximum  Allowable 
Potential  in  Part  F.  (Obtain  this  amount 
from  the  last  Rent  Increase  Worksheet 
you  completed.) 

(3)  Sign  and  date  the  Rent  Schedule  in 
Part  I  and  distribute  it  as  directed  in 
paragraphs  1(B)  and  1(C)  of  this  section. 

3.  //  the  Proposed  Potential  Exceeds 
the  Maximum  Monthly  Rent  Potential 
computed  in  the  last  Rent  Increase 
Worksheet,  complete  Columns  3  through 
8  of  Part  A.  If  the  owner  will  charge  the 
maximum  allowable  rents,  enter  the 
rents  computed  by  the  owner  in  the  Rent 
Increase  Worksheet.  (Note:  HUD  will 
prepare  the  rents  by  bedroom  type  in  the 
case  of  Section  236.)  Otherv\'ise,  enter 
the  reduced  rents  you  are  authorizing 
the  owner  to  charge.  Complete  Steps  1.  2 
and  3  under  the  preceding  paragraph. 

4.  Increase  Implementation.  Owners 
may  implement  HUD  approved  changes 
in  rents  or  utility  allowances  only  after 
they  have:  complied  with  tenant  notice 
requirements;  and  completed  any  HUD- 
50059  or  HUD--50059  Worksheet 
required  by  Exhibit  3-4  Handbook 
4350.3.  Occupancy  Requirements  of 
Subsidized  Multifamily  Housing 
Programs.  (  Note:  These  forms  are  not 
required  for  Section  231  or  Section  202 
tenants  who  do  NOT  receive  tenant- 
based  subsidies.)  Owners  must 
implement  the  new  utility  allowances 
for  all  tenants  within  75  days  after  HUD 
approves  them.  Owners  may  NOT 
stagger  implementation  to  coincide  with 
tenant's  annual  recertifications.  If  a 
reduction  in  utility  allowances  causes 
the  Tenant  Rent  to  increase,  the  owner 
must  give  the  tenant  at  least  30  days 
advance  written  notice  of  the  increase. 

5.  Notifying  Tenants. 

A.  All  projects.  If  the  rent  increase  or 
utility  allowance  reduction  will  cause  an 
increase  in  the  Tenant  Rent,  the  owner 
must  give  the  tenants  30  days  advance 
written  notice  of  the  increase.  The 
Notice  must  specify  the  new  Tenant 
Rent  and  the  date  it  will  be  effective. 

B.  Projects  subject  to  24  CFR  Part 
245's  Tenant  Comment  Procedures.  The 
owner  must  notify  tenants  of  the  HUD 
Field  Office  decision.  The  owner's 
Notice  must  be  written  and  must: 

(1)  Be  distributed  in  the  manner 
required  by  Section  2,  paragraph  3. 

(2)  Tell  tenants  what  rents  and  utility 
allowances  HUD  has  approved  and  any 
special  conditions  HUD  imposed  on  the 
increase  (e.g.,  completion  dates  for 
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project  improvements  or  procedural 
changes  required  of  the  management 
agent). 

(3)  Tell  tenants  if  HUD's  decision  will 
cause  an  increase  in  their  rent  and  when 
that  increase  will  be  effective. 

6.  Subsidy  Contract  Amendments.  If  a 
rent  increase  is  approved,  owners  must 
check  to  be  sure  that  subsidy  contract 
authority  is  sufficient  to  avoid  a 
shortfall.  If  a  shortfall  is  likely,  the 
owner  should  submit  a  request  for  an 
amendment  to  the  contract. 

Section  8.  Charges  for  Commercial 
Facilities 

1.  Determining  Charges.  Generally, 
Field  Offices  should  require  owners  to 
set  commercial  rents  at  least  at  levels 
that  will  cover  the  commercial  space's 
share  of  project  debt  service  and 
operating  expenses.  (Page  1.  Part  C  of 
Form  92264  shows  how  the  gross  square 
footage  is  distributed  between 
residential  and  commercial  space.) 

A.  Field  Offices  may  authorize  project 
owners  to  set  commercial  rents  at  less 
than  break-even  levels  if: 

1.  The  owner  has  taken  or  is  taking  all 
reasonable  steps  to  lease  the  space  at 
market  rents  or  break-even  rates  and 
the  reduced  rates  will  not  jeopardize  the 
financial  condition  of  the  project. 

2.  The  Field  Office  determines  that  the 
proposed  use  of  the  space  will  offer 
significant  benefits  to  the  project  and 
would  be  more  beneficial  than  other 
alternatives. 

B.  Field  Offices  must  NOT  approve 
rents  that  are  less  than  the  market  rents 
for  comparable  space  unless  it  results  in 
other  compensatory  financial  benefits 
for  the  project. 

C.  Owners  must  use  either  the 
minimum  rents  required  by  paragraph  6a 
or  6b  in  Part  E  of  the  rent  schedule.  If 
the  owner  is  recommending  a 
commercial  rent  that  is  less  than  the 
market  rent  for  comparable  space  or 
less  than  the  rent  needed  to  cover  the 
commercial  space's  share  of  debt 
service  and  operating  expenses,  the 
owner  must: 

1.  Certify  whether  there  is  an  identity- 
of-interest  relationship  between  the 
operating  of  the  commercial  space  and 
the  owner,  the  agent  or  any  principal  of 
either  the  owner  or  agent;  and 

2.  Attach  the  certification  to  the  Rent 
Schedule. 

D.  If  owners  lease  commercial  space 
for  periods  in  excess  of  1  years,  the 
leases  should  provide  for  any  rent 
increases  needed  to  keep  rents  at  the 
levels  required  by  this  paragraph. 


Section  9.  Charges  for  Facilities  and 
Services 

1.  Facilities  and  Services  Subject  to 
Charge.  Owners  may  NOT  charge 
separately  tenants  for  equipment  and 
services  that  are  included  in  the  rent. 
Part  B  of  the  Rent  Schedule  lists  these 
services  and  equipment. 

A.  Owners  may  offer  congregate 
services  only  on  terms  that  have  been 
approved  by  HUD. 

B.  Owners  may  charge  tenants  for 
other  services  or  facilities  (e.g.,  parking 
(see  E  below),  cable  TV.  use  of 
community  space  in  the  project)  ONLY 
if  ALL  of  the  conditions  listed  below  are 
met. 

1.  The  services,  facilities  and  charges 
have  been  included  in  Part  C  of  the  most 
recently  approved  Rent  Schedule. 

2.  A  schedule  of  those  charges  has 
been  posted  or  distributed  to  the 
tenants. 

3.  Use  of  those  facilities  or  services  is 
optional  on  the  part  of  the  tenant. 

4.  If  not  previously  authorized  the 
charges  must  be  approved  to  HUD  prior 
to  implementation. 

5.  Owners  can  charge  for  parking  only 
in  unsubsidized  projects  where  HUD 
previously  approved  it.  The  owner  can 
charge  in  both  subsidized  and 
unsubsidized  projects  in  cold  climates 
where  parking  spaces  are  equipped  with 
heating  units. 

C.  All  income  derived  from  service 
and  facility  charges  must  be  deposited 
in  the  project  operating  account. 

Section  10.  Preemption  of  Local  Rent 
Control 

1.  Introduction.  For  those  projects  that 
are  subject  to  State  or  local  Rent 
Control.  CFR  24  Part  246  (Local  Rent 
Control)  provides  for  preemption  as 
follows: 

A.  Subsidized  projects  are  preempted 
entirely  by  the  regulations  in  CFR  24. 
Part  246 — Local  Rent  Control. 

B.  Unsubsidized  projects  are 
preempted  under  the  regulations  when 
the  Department  determines  that  the 
delay  or  decision  of  the  local  rent 
control  Board,  or  other  authority 
regulating  rents  pursuant  to  State  or 
local  law  jeopardizes  the  Department's 
economic  interest. 

All  requests  for  HUD  preemption  of 
the  local  Board's  rent  controls  must  be 
processed  in  accordance  with  the 
procedures  discussed  in  this  section. 

2.  Projects  Automatically  Preempted. 
This  part  applies  to  all  projects  with 
mortgages  insured  or  held  by  HUD  that 
receive  a  subsidy  in  the  form  of: 

A.  Interest  Reduction  Payment  under 
Section  236  of  National  Housing  Act. 


B.  Below  Market  Interest  Rates  under 
Section  221(d)(5)  of  National  Housing 
Act. 

C.  Direct  Loans  at  below-market 
interest  rates  under  Section  202  of  the 
Housing  Act  of  1959. 

D.  Rent  Supplement  Payments  under 
Section  101  of  the  Housing  and  Urban 
Development  Act  of  1965. 

E.  Housing  Assistance  Payments 
under  24  CFR  Part  886. 

F.  Those  units  in  a  project  receiving 
Housing  Assistant  Payments  pursuant  to 
a  contract  under  Section  8  of  the  United 
States  Housing  Act  of  1937  or  Section  23 
of  the  Act,  as  in  effect  before  January  1, 
1975.  Units  not  assisted  are  not  subject 
to  automatic  pre-emption  under  this  part 
but  are  covered  by  paragraph  50  below. 

3.  Actions  Owner  Must  Take  Before 
Submitting  a  Formal  Request  for 
Preemtion  of  Unsubsidized  Projects.  If 
an  owner  decides  to  request  HUD's 
preemption,  the  owner  must  first  have 
asked  the  local  rent  control  Board  for 
whatever  relief  or  redetermination  is 
permitted  under  State  or  local  law.  The 
owner's  request  must  advise  the  Board 
of  the  owner's  intent  to  request  HUD- 
preemption,  if  necessary.  When  filing 
the  request  for  relief,  the  owner  must 
notify  the  project  residents  that  it 
intends  to  request  HUD's  preemption  if 
the  Board  does  not  respond  to  the 
request  within  30  days  or  renders  a 
decision  which  is  unacceptable  to  the 
owner. 

A.  Notice  to  Residents.  The  owner's 
Notice  must  contain  all  the  information 
in  the  format  shown  at  Appendix  11. 
The  owner  must:  (1)  Hand  deliver  or 
mail  a  copy  of  the  Notice  to  each 
resident;  and  (2)  post  the  Notice  in  at 
least  three  conspicuous  places  within 
each  high-rise  building  in  which  the 
affected  dwelling  units  are  located.  The 
owner  must  comply  with  all 
representations  made  in  the  Notice  to 
Residents,  and  must  give  residents  30 
days  to  review  materials  that  will  be 
submitted  to  justify  the  preemption 
request.  The  owner  may  post  the  Notice 
as  soon  as  it  has  submitted  a  request  for 
relief  or  redetermination  to  the  Board. 

B.  Tenant  Review  and  Comment. 
Procedures  outlined  in  Section  2  of  this 
chapter  are  to  be  followed  for  tenant 
comment  on  preemption  applications. 

C.  Notice  to  HUD.  Immediately  after 
distributing  and  posting  the  Notice  to 
Residents,  the  owner  must  advise  HUD 
that  it  intends  to  request  HUD's 
preemption  of  the  Board's  actions.  To  do 
so,  the  owner  niust  provide  HUD  with 
copies  of  all  of  the  materials  listed 
below. 


(1)  A  copy  of  the  Notice  to  Residents, 
annotatied  to  show  the  date(8)  the 
Notice  was  posted  and  distributed. 

(2)  An  audited  Statement  of  Profit  and 
Loss  (Form  HUD-92410)  prepared  in 
accordance  with  HUD  Handbook  4370.2 
and  covering  the  project's  most  recently 
ended  fiscal  year.  If  more  than  4  months 
have  elapsed  since  the  end  of  the 
project's  fiscal  year,  the  owner  must 
also  submit,  and  certify  to  the  accuracy 
of.  an  unaudited  Form  HUD-92410  for 
the  period  elapsed  since  the  end  of  the 
project's  last  fiscal  year. 

(3)  A  copy  of  the  relief  application  the 
owner  submitted  to  the  Board  with 
supporting  documentation. 

(4)  A  certified  statement  which 
provides  for  Itemization  of  resident 
turnover  rates  and  percentages  of  rent 
potential  lost  to  vacancies  and  to 
nonpayment  of  rent  on  occupied  units 
during  the  period  covered  by  the  Forms 
HUD-92410  and  by  the  fiscal  year 
preceeding  those  periods.  Each  type  of 
loss  and  each  fiscal  period  must  be 
reported  separately.  The  following 
format  is  suggested: 


Number  of  units 

vacated 

Percentage  of  rent 

potential  lost  to: 

(a)  Vacancies 

(b)  Collection  loss.. 


Since 
end  of 
last  FY 


FY 
ending 


FY 
ending 


(5)  A  certified  statement  covering 
known  or  approved  rate  or  cost 
increases  or  decreases  during  the  12 
months  preceding  the  date  of  the 
owner's  Notice  to  Residents.  If  such 
changes  did  occur,  the  owner  must  give 
the  date  the  changes  were  or  will 
become  effective  and  the  old  and  new 
rates  and  provide  documentation  for 
following. 

(a)  Property  tax  assessment  or 
valuation  rates; 

(b)  Utility  rates; 

(c)  Employee  salaries  or  benefits; 

(d)  Insurance; 

(e)  Contract  for  services. 

4.  Processing  an  Exemption.  The 
owner/agent  shall  file  a  request  for 
approval  of  an  increase  in  rental 
charges  with  HUD  and  in  accordance 
with  procedures  detailed  in  Section  4  of 
this  chapter.  The  local  HUD  Office  will 
process  the  request  in  accordance  with 
procedures  detailed  in  this  chapter. 
Upon  receipt  of  authorized  rents,  the 
owners  will  comply  with  the  posting 
requirements  detailed  in  this  chapter. 

5.  Initial  HUD  Review  for 
Completeness.  Immediately  upon  receipt 
of  the  owner's  submission,  HUD  must 


check  the  package  for  completeness.  If 
the  submission  does  not  contain  all  of 
the  information  required  by  paragraph 
3(C)  of  this  section,  HUD  must  request 
the  missing  information  from  the  owner 
within  48  hours  of  review.  When  the 
submission  is  complete  it  will  be  held  on 
abeyance  until  the  owner  submits  a 
formal  preemption  request.  If  the 
materials  omitted  from  the  initial 
submission  or  any  changes  to  material 
previously  submitted  were  not 
previously  made  available  to  the  project 
residents,  the  owner  must  give  residents 
an  additional  30  days  to  review  these 
materials. 

6.  Owner's  Formal  Preemption 
Request.  After  the  resident  comment 
period  has  expired  and  the  owner  had 
evaluated  any  resident  comments 
received,  the  owner  may  submit  a 
formal  request  for  HUD  preemption.  The 
request  to  HUD  should  include  all  of  the 
materials  listed  below. 

A.  Copies  of  all  of  the  written 
comments  the  residents  submitted  to  the 
owner 

B.  The  owner's  evaluation  of  the 
resident's  comments; 

C.  The  Board's  decision  and  a 
statement  as  to  the  insufficiency  of  the 
funds  or  a  statement  from  the  owner 
certifying  that  a  decision  from  the  Board 
has  not  been  received; 

D.  The  owner's  certification  that: 

(1)  The  Notice  to  Residents  required 
by  paragraph  3(A)  of  this  section  was 
given  as  required. 

(2)  The  owner  has  taken  reasonable 
steps  to  assure  that:  (a)  the  substance  of 
the  Notice  has  been  conveyed  to  each 
resident  household;  and  (b)  the  posted 
notices  were  maintained  intact  and  in 
legible  form  for  the  full  resident 
comment  period; 

(3)  Copies  of  the  materials  submitted 
in  support  of  the  preemption  request 
were  located  in  a  place  reasonably 
convenient  to  residents  during  normal 
business  hours  and  at  least  one  evening 
a  week  during  business  hours; 

(4)  Requests  by  residents  to  inspect 
such  materials,  as  provided  for  in  the 
Notice,  were  honored;  and 

(5)  Copies  of  all  comments  received 
from  the  residents  were  considered  and 
are  being  transmitted  to  HUD. 

E.  A  cover  letter  which  is  signed  by 
the  owner  and  includes  a  statement  that 
"under  the  penalties  and  provisions  of 
Title  18  U.S.C.  Section  1001,  the 
statements  contained  in  this  application 
and  its  attachments  have  been 
exmained  by  me  and,  to  the  best  of  my 
knowledge  and  belief,  are  true,  correct 
and  complete." 

7.  Evaluating  the  Formal  Request. 
HUD  must  determine  if  the  owner's 
package  includes  all  of  the  information 


required  by  the  previous  paragraph  and 
must  request  any  missing  materials  from 
the  owner.  HUD  must  carefully  review 
any  residents  comments,  the  owner's 
analysis  of  those  comments  and  any 
Board  decision  already  received.  After 
reviewing  those  materials.  HUD  must 
within  10  days  determine  what  rent 
levels  are  necessary  to  operate  the 
project. 

A.  If  the  rent  levels  computed  by  the 
Field  Office  are  greater  than  those 
permitted  by  the  local  Board  or  if  the 
local  Board  has  not  yet  rendered  a 
decision  on  the  owner's  request  for 
relief,  the  Field  Office  must  discuss  the 
project's  needs  with  the  Rent  Control 
Board.  If  the  Field  Office  and  Board  are 
able  to  reach  agreement  on  a  rent  level, 
the  Field  Office  should  confirm  the 
agreement  in  writing  and  provide  the 
Board  and  the  owner  a  copy  of  the 
agreement.  If  the  Board  and  the  Field 
Office  cannot  reach  agreement  on  a  rent 
level,  the  Field  Office  must  forward  the 
case  to  the  Office  of  Multifamily 
Housing  Management  in  Headquarters. 
The  Field  Office  must  clearly  explain 
both  its  own  and  the  Board's  positions 
and  recommend  what  aciton 
Headquarters  should  take.  The  Office  of 
Multifamily  Housing  Management  will 
review  the  case  and  issue  a  decision 
establishing  the  maximum  rent  level  the 
owner  may  charge.  HUD  Headquarters 
will  send  copies  of  its  decision  to  all 
parties— the  HUD  Field  Office,  the 
owner  and  the  Board. 

B.  If  the  rent  potential  computed  by 
the  Field  Office  is  less  than  the  potential 
authorized  by  the  Board,  the  Field  Office 
should  deny  the  owner's  request  for 
preemption.  The  Field  Office  must  give 
the  owner  a  letter  specifying  the 
maximum  monthly  rent  potential  the 
Field  Office  will  approve.  The  Field 
Office  must  send  a  copy  of  the  letter  to 
the  Board  and  to  the  Office  of 
Multifamily  Housing  Management  in 
Headquarters. 

Note. — If  the  owner  receives  the  Board's 
decision  after  filing  its  preemption  request 
with  HUD.  the  owner  must  immediately 
notify  HUD  that  a  decision  has  been  received 
and  must  forward  a  copy  of  the  Board's 
decision. 

8.  Owner  Implementation  of  HUD's 
Decision  on  Preemption.  The  owner 
must  notify  residents  of  HUD's  final 
decision  on  the  preemption  request.  The 
owner's  notice  must  be:  (a)  Hand 
delivered  or  mailed  to  each  resident; 
and  (b)  posted  in  at  least  three 
conspicuous  places  within  each 
structure  in  which  the  affected  units  are 
located.  The  owner's  notice  must  convey 
HUD's  reasons  for  approval  or 
disapproval  of  the  preemption  request. 
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The  owner  may  implement  the  HUD 
approved  rent  levels  only  after  giving 
the  project  residents  at  least  30  days 
written  notice  of  the  increase  and 
complying  with  any  other  applicable 
terms  of  the  tenants'  leases. 

9.  Preemption  of  Rent  Control  Board's 
Lease  Requirements.  Some  rent  control 
Boards  specify  minimum  lease  terms 
which  are  in  excess  of  one  year.  If  HUD 
decides  to  preempt  the  Board's  rent 
controls  and  it  will  take  the  project  more 
than  60  days  to  reach  the  rent  levels 
authorized  by  HUD.  HUD  will  preempt 
the  local  Board's  requirements  on 
minimum  lease  terms.  Until  the  project 
is  charging  the  HUD  approved  rent 
potential,  the  owner  may  not  offer 
residents  leases  with  terms  in  excess  of 
one  year. 

Chapter  7  Appendix  1 

In  Handbook  4350.1.  Chapter  7  Appendix  1, 
see  24  CFR  Part  245,  Subparts  D  and  E. 

Chapter  7  Appendix  2 

OWNER  S  CERTIFICATION  AS  TO 
COMPUANCE  WITH  TENANT  COMMENT 
PROCEDURES  IN  24  CFR  243  (FORMERLY 
IN  24  CFR  401) 

Project  Name    


Chapter  7  Appendix  3 

CERTIFICATION  AS  TO  PURCHASING 
PRACTICES  AND  REASONABLENESS  OF 
EXPENSES 


Title 


Signature 


FHA  or  Non-Insured  Project  No. 

Acting  on  behalf  of ■  the  Project 

Owner  I  certify  that  project  management  has 
taken  ALL  of  the  actions  listed  below. 

(1)  Distributed  a  Notice  to  Tenants,  in  the 
forms  and  manner  required  by  24  CFR  245.310 
and  245.410.  (24  CFR  245.410  applies  only  if  a 
reduction  in  utility  allowances  is  proposed.) 

(2)  Took  reasonable  steps  to  assure  that 
any  posted  Notices  remained  intact  and  in 
legible  form  for  the  full  comment  period 
required  by  24  CFR  245. 

(3)  Made  all  materials  submitted  to  justify 
the  increase  available  during  normal 
business  hours  in  a  place  reasonably 
convenient  to  project  residents. 

(4)  Honored  any  resident's  request  to 
inspect  those  materials. 

(5)  Reviewed  and  evaluated  all  comments 
received  from  project  residents  or  their 
authorized  representatives. 

(6)  Examined  all  materials  submitted  to 
HUD/the  State  Agency  in  support  of  the  rent 
increase  request. 

I  also  certify,  that  all  information  submitted 
with  my  rent  increase  request  is  true,  correct 
and  complete. 
Signed  by: 

Name 

Title 

Signature 

Date 


Project  Name    

FHA  or  Non-Insured  Project  .No. . 

Acting  on  behalf  of the  Project 

Owner.  I  certify  that  ALL  of  the  following 
statements  are  true. 

(1)  The  project  is  obtaining  utilities  at  the 
lowest  rates  available. 

(2)  The  project  has  received  or  requested 
any  tax  relief  for  which  it  is  eligible  and 
management  hag  analyzed  the  project's 
property  tax  bills  and  appealed  any 
assessments  which  appeared  unreasonable. 

(3)  Amounts  paid  to  individuals  or 
companies  having  an  idenfity-of-interest  with 
the  owner  or  the  management  agent  were  not 
in  excess  of  the  costs  that  would  have  been 
incurred  in  making  arms-length  purchases  on 
the  open  market. 

|4)  Management  has  exerted  reasonable 
effort  to  take  advantage  of  discounts  and  has 
credited  the  project  with  all  discounts, 
rebates  or  commissions  received  with  respect 
to  purchases,  service  contracts  and  other 
transactions  made  on  behalf  of  the  project. 

(5)  Management  has  obtained  contracts, 
materials,  supplies  and  services,  including 
the  preparation  of  the  annual  audit,  on  terms 
most  advantageous  to  the  project  and  at  costs 
not  in  excess  of  amounts  ordinarily  paid  for 
comparable  contracts,  materials,  supplies  and 
services  in  the  area  in  which  such  services, 
supplies,  or  materials  are  furnished. 

(6)  Management  has  solicited  verbal  or 
written  cost  estimates,  as  necessary  to 
comply  with  the  Paragraphs  3  through  5 
above.  Management  has  documented  the 
reasons  for  accepting  other  than  the  lowest 
bid  and  will  make  the  documentation 
available  to  HLID,  upon  request. 

Warning: 

•  18  U.S.C.  lOOl  provides,  among  other 
things,  that  whoever  knowingly  and  willingly 
makes  or  uses  a  document  or  writing 
containing  any  false,  fictitious,  or  fraudulent 
statement  or  entry,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States,  shall  be  fined  not  more 
than  SlO.OOO  or  imprisoned  for  not  more  than 
5  years,  or  both. 

•  12  use.  1715Z-4  provides  in  part: 
"Whoever,  as  an  owner  of  a  property  which 
is  security  for  a  mortgage  (covering 
multifamily  housing,  as  defined  in  the 
regulations  of  the  Secretary)  or  as  a 
stockholder  *  *   *  beneficial  owner  *  *   * 
trust  *  *  '  or  as  an  officer,  director  or  agent 
of  any  such  owner  (1)  willfully  uses  or 
authorizes  use  of  any  part  of  the  rents  or 
other  funds  derived  from  the  property 
covered  by  such  mortgage  in  violation  of  a 
regulation  '  *  *  (2)  willfully  and  knowingly 
uses  or  authorizes  the  use.  while  such 
mortgage  is  in  default,  of  any  part  of  the  rents 
or  expense  *  *  'shall  be  fined  not  more  than 
S5.000  or  imprisoned  not  more  than  3  years  or 
both. 

Signed  by: 
Name 


Date 

Chapter  7 — Appendix  4(a) 

Rent  liurease  Budget  Sheet  tnstructi  Dns  For 

Completiow 

A.  Instructions  for  Owner/ Agent. 

1.  Enter  the  following: 

a.  Project  Name: 

b.  FHA  »: 

c.  Management  Agent — if  managed  by 
Property  Management  Agent: 

d.  Percentage  fee  or  PUPM  Cap.  Agent 
certification  contains  authorized  percent  fee 
or  PUPM  Cap. 

2.  If  Applicable,  complete  the  Rent 
Structure— current  and  proposed  and 
compute  monthly  potential. 

3.  Income  and  Expense  Projections. 

a.  Enter  Actual  Expenses  for  prior  FY  in 
column  1. 

b.  Enter  Expense  from  current  FY  to  date 
and  number  of  months  covered.  (Do  not 
annualize)  in  column  2. 

C.  Enter  Budget  Projections  in  column  3. 
d.  Cash  Requirements  provides  for  entry  of 
the  following  payments. 

(1)  Mortgage  (principal) 

(2)  Reserve  for  Replacement 

(3)  Painting  Reserve 

(4)  Distribution 

(5)  Other — Cash  expenditures  no  expensed. 

(a)  Capital  expenditures 

(b)  Other  Reserves 

Note. — Account  codes  should  parallel 
those  on  the  HUD-92410. 

Chapter  7 — Appendix  4(b) 

SAMPLE 

Owner  Explanation  of  Income  and  Expense 
Estimates 

6210 — Advertising  and  Renting  Expense.  This 
includes:  (1)  S200  for  periodic  ads  in  local 
newspaper,  and  (2)  the  cost  of  credit 
reports  on  new  applicants. 

6351 — Bookkeeping  Payroll  and  Services. 
Includes  this  project's  share  of 
centralized  accounting  operation.  Costs 
are  prorated  over  all  of  the  20  projects 
managed  by  our  agent.  Professional 
Management.  Inc.  Costs  are  prorated 
according  to  each  project's  relative 
volume  of  transactions. 

6310 — Clerical  and  Occupancy  Salaries. 
Includes  one-fourth  of  one  occupancy 
clerk's  time.  Occupancy  clerk  also  works 
for  XYZ  Apartments  and  Evergreen 
Apartments. 

6311 — Office  Supplies.  Projects  a  4  percent 
inflationary  increase  over  the  prior 
year's  actual  expense. 

6330— A/o/Jo^er's  Salary.  Includes  manager's 
salary  plus  contract  rent  on  a  2-bedroom 
apartment.  As  payroll  schedule  shows, 
manager  will  receive  a  $100  per  month 
increase  for  cost-of-living  and 
performance  bonuses. 


6340 — Legal.  This  represents  retainer  for  an 
attorney  who  handles  all  routine  project 
matters.  This  is  less  than  last  year's 
actual  expense.  Last  year,  a  larger  than 
usual  number  of  evictions  were  required 
because  of  the  former  agent's  failure  to 
effectively  screen  applicants.  That  agent 
was  removed  6  months  ago. 
6350 — Auditing.  Represents  the  contract  price 
for  the  annual  audit  required  by 
Handbook  4372.1.  After  obtaining 
proposals  from  two  other  firms,  we 
executed  a  contract  with  Jones  and 
Smith,  Inc.  Their  bid  was  $1,200  less  than 
the  other  bids  and  we  understand  that 
HUD  Field  Offices  have  found  their  work 
acceptable. 
6360 — Telephone  and  Anwsering  Services. 
Includes  local  telephone  service  and 
answering  service  for  evenings  and 
Sundays.  Allows  for  $15  per  month 
increase  in  answering  service,  effective 
November  1,  and  $5  increase  in  base 
telephone  service  rate. 

G390 — Miscellaneous  Administrative.  Last 
year's  actual. 

6450 — Electricity.  Reflects  4  percent  rate 
increase  and  5  percent  decrease  in 
consumption  because  are  described  in 
our  cover  letter.  Note:  Utility  company 
has  requested  a  6  percent  increase.  Since 
the  Commissioner  usually  approves  only 
about  %  of  the  requested  rate,  we  are 
budgeting  for  only  a  4  percent  increase. 
We  are  assuming  that  the  increase  will 
become  effective  February  1, 1986.  the 
date  requested  by  the  utility  company. 

0451— Wo/er  This  is  a  10  percent  decrease 
over  last  fiscal  year's  actual  costs.  While 
no  rate  changes  are  expected, 
consumption  should  decline  somewhat. 
Last  year's  consumption  was  increased 
by:  (1)  Drought  conditions;  and  (2) 
watering  of  newly  seeded  lawns. 

6452— Cos.  Reflects  5  percent  rate  increase 
that  has  been  approved  by  the  utility 
commission  and  will  become  effective 
December  1985. 

6453— Sew£?r.  Represents  a  10  percent 

decrease  from  last  year's  actual.  Sewer 
expense  is  one-third  of  the  water 
expense  is  expected  to  decrease  for 
reasons  discussed  above. 

6545 — Elevator  Cost  of  service  contract  with 
Elevators.  Inc.  This  amount  was  the 
lowest  of  the  three  bids  we  obtained  last 
Spring. 

6510— Janitorial  and  Cleaning.  Last  year's 
actual,  plus  4  percent  inflationary 
increase. 

6570— Motor  Vehicle.  Last  year's  actual. 


6519 — Exterminating.  Project's  contract  with 
Bug-Off  provides  for  one  visit  per  month 
at  cost  of  $100  each.  This  amount  was 
$10  higher  per  visit  than  other  proposals 
but  we  accepted  this  proposal  because 
contractor's  performance  over  past  3 
years  has  been  excellent. 
6525 — Trash  Removal.  Contract  rate 

increased  by  $30  to  $380/month,  effective 
last  May.  This  increase  is  partly  reflected 
in  the  partial  year's  HUD-92410  and  fully 
reflected  in  the  budget.  Trash  is  removed 
twice  a  week. 
6530 — Security.  Cost  of  new  deadbolt  locks 
for  15  units  on  Evans  Street.  There  have 
been  several  break-ins  at  single  family 
homes  near  that  side  of  the  project.  We 
also  have  asked  the  police  department  to 
increase  patrols  in  that  area. 
6537 — Grounds.  Contract  with  Evergreen 
Grounds  covers  supplies  and  labor  at 
S6,000/year.  Contract  expires  in 
December  1986. 
6560 — Decorating  and  Interior  Painting. 
Represents  cost  of  repainting  12  units. 
Apartments  of  long-term  residents  are 
repainted  every  4  years.  Replacement 
reserves  will  pay  for  any  needed  drapery 
or  carpet  replacement. 
6541— Repairs  Materials.  Represents  last 
year's  repairs  plus  a  4  percent 
inflationary  increase.  None  of  the  prior 
period's  repair  expenses  were 
reimbursed  out  of  replacement  reserves; 
all  were  routine  repairs. 
6540 — Repairs  Payroll.  Includes:  (a)  Salary 
expense  for  two  maintenance  men  at 
rates  shown  in  the  attached  payroll 
schedule;  and  (b)  a  50  percent  discount 
on  one  maintenance  men's  rent. 
6710 — Property  Taxes.  The  county  has 
increased  the  assessed  value  by  5 
percent;  lax  rate  is  unchanged.  Two 
years  ago,  we  successfully  appealed  the 
county's  calculation  of  the  project's 
assessed  value.  At  that  time,  the 
calculation  has  used  incorrect 
assumptions  on  income  and  expense 
levels.  Since  the  new.  increased  assessed 
value  used  the  revised  assumptions 
agreed  to  in  the  appeal,  we  are  accepting 
the  assessed  value  as  accurate. 
6711 — Payroll  Taxes.  Budgeted  at  11  percent 
(6.7  percent  FICA.  4.3  percent  combined 
State  and  Federal  unemployment)  of 
salaries  listed  in  the  attached  payroll 
schedule.  Increased  cost  is  due  to  cost- 
of-living  increases  in  employee's  base 
pay. 
6719 — Miscellaneous  Taxes  and  License. 
Includes  local  licensing  fees  for  project 
elevators. 


6720 — Property  and  Liability  Insurance.  Cost 
of  an  all-risk  policy  with  Safeguard.  Inc. 
6722— lI'orA/nen  Compensation.  Policy 

covers  all  of  agent's  employees.  This  is 
project's  prorated  share  of  the  total  cost 
of  the  policy;  the  proration  covers  the 
employees  listed  on  the  attached  payroll 
schedule. 
Replacement  Reserve.  Includes  $15  PUM 
increase  in  monthly  deposits  to  be 
implemented  with  this  rent  increase.  Deposits 
have  not  been  increased  since  project 
commenced  occupancy  in  1978.  Attached  is 
an  Agreement  formalizing  this  increase  in 
deposits. 

Project  Improvements.  Includes  one-fourth 
of  the  cost  of  painting  the  project  exterior. 
(Future  exterior  painting  costs  will  be  paid 
from  the  replacement  reserve.  Costs  of 
exterior  painting  were  considered  in 
establishing  the  new  deposit.) 

Ser\'ice  Income.  Average  of  actual  income 
for  last  2  years.  Laundry  machines  are  leased 
from  Wash  and  Dry,  Incorporated.  Income 
has  consistently  stayed  at  this  level. 

Investment  Income.  $6,000  to  the  $48,000 

replacement  reserve  (balance  as  of  May  31. 

1985]  will  be  withdrawn  for  roof  repairs.  The 

remaining  $42,000  will  be  invested  as  follows: 

$34,000  in  Treasury  Notes  at  9.24  percent. 

S8.000  in  insured  money  market  account  at 

8.5  percent. 
Note. — All  replacement  reserve  interest  is 
deposited  in  the  project  operating  account. 
State  law  requires  that  interest  earned  on 
tenant  security  deposits  be  passed  through  to 
tenants. 

Vacancy  Loss.  Decreased  from  prior  year 
because  we  expect  new  agent  to  reduce 
tenant  turnover  and  more  aggressively 
market  units. 

Management  Fees.  Will  request  a  one-half 
percent  increase  in  fees,  effective  March  1. 
1983,  if  new  agent  performs  as  expected. 
Agent  has  already  made  significant  progress 
in  turning  the  project  around. 

Note. — Line  items  should  reference  the 
specific  HUD-92410  Account  Code.  Where 
the  increase  is  less  that  5  percent,  no 
justification  is  required.  Capital  expenditures 
should  not  be  included  in  92410  line  item 
Budget  but  in  other  Cash  expense. 

If  the  rent  increase  is  based  on  capital 
expenditures  (non-reoccuring)  a  reserve 
analysis  should  be  included. 
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PROJECT  NAME 


MANAGEMENT  AGENT 


RENT  SPREAD  SHEET 


APPENDIX  4(c) 


FHA  I 


X  FEE  ^__^_^ 
Fee  Capped  (Y/N) 
PUPM 


RENT  STRUCTURE 


NO 


Unit 
Type 

Current 
Unit  Rents 

Utility 
Al lowance 

Number 
Units 

Proposed 
Unit  Rents 

Proposed 
Util.  All. 

Current 

Monthly  Potential 

Requested 
Monthly  Potential 

1988 


UMI 


Federal  Rejpster  /  Voil  53,  No.  22^  /  Friday.  November  18.  wm  /'  Notices 


40 
35 
30 
25 
20 
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4.7021 
4.5639 
4.4152 
4.2560 
4.0864 


CHAPTER  7  APPENDIX  4(d) 


Orlglital  Interest  ((ate  on  Kortgage 


6.75X     7.00%     7. 251    7.501    7.751    8.00X    8.251    8.50X 


4.9192 
4.7735 
4.6160 
4.4469 
4.2662 


5.1383 
4.9851 
4  .  81 89 
«.6  397 
4.44  76 


5.3594 
5.1987 
5.0237 
4.8343 
4.6  307 


5.5821 
5.4141 
5.2303 
5.0  307 
4.8155 


5.806  7 
5.6314 
5.4389 
5.2290 
5.0.Q19 


6.0328 
5.8054 
5.6492 
5.4290 
5.1898 


6.2604 
6.0711 
5.8613 
5.6307 
5.3794 
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CHAPTER  7  Appendix  4(«) 


;  ow  '-  c 


s 


BUDGET    WORKSHEET 


Incoae  «nd 

t 

Project  No.  Name  of 

Description  of  Account 

Acct. 
No. 

5ji-5J4l3 
*udited  -  last 

-T 

:urrent  FT 
'1            f-^Os. 

Judget  -  From 
/   /   To   /   / 

Sental  Incone  ilUJ 
Apartments  or  Member 
Carrying  Charges 

51J3 

Tenant  Assistance 

5121  ■ 

Furniture  and  Equipment 

5l33 

Stores  and  Commercial 

5U3 

Garage  and  Parmng 

5173' 

fUii&le  Susstjy  Income 

5UJ 

(TTsce'.laneous  (speci//) 

5l4r 

Total  Rent  Revenue  Po- 
tential at  lOOX  Occ- 

Vacancies  -  520U 

Apartnents 

5J26 

Furniture  and  Equipment 

an 

Stores  and  Commercial 

5N3 

Garage  and  Parking 

5JT3' 

Miscellaneous  (specify! 

Total  Vacancies 

(.et  iiental  Rent  Revenue 

Elderly  anrf  Congregate 

53i3 

Total  Services  income  t 
( Scheijl e  Attached ) • 

55J;y 

Financial  Revenue-  55JJ 

Interest  Income-Project 

Operations 

51ii 

Income  from  Investments 
-Residual  Receipts 

5433 

Income  from  Investments 
Reserve  for  Replacement 

5443 

Income  from  Investments 

H  i  s ce 1 1 aneo uS 

5493 

Total  Financial  Revenue 

Oiner'  ftevenue  -  bauu 

Laundry  and  Vending 

5913 

NSF  and  Late  tharges 

5923 

Damages  and  Cleaning 
Fees 

r933 

Forfeited  Tenant 
^pcuritv  Oeooslts 

TTSa 

Other  Revenue  (specify) 

5493 

Total  Other  Revenue 

Total  Revenue 

6200/6300 

s:i3 

Advertising 

Other  Renting  t«pense 

^53 

Office  Sal aries 

ni3 

Office  Supplies 

(53il 
5312 

ijf^ice  or  Model  Apart- 

Management  Fee 

«323 

Manager  or  Superinten- 

S333 

Manager  or  Superlnten- 

r331 

Legal  Expenses  tpi^oject  J 

4343 

Auditing  Expenses 
( Project ) 

S35.3. 

-.-.  ■-.■'..=  :■■■  -• 

'-  -.  -'ce 

Bookneeping  Fees/Ac- 

S35r 

Telephone  and  Ans«ering 

r353 
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Bad  Deots 

5370 

Hi  seel  1  aneojs  Ad-nl  ni  s- 
tratlve  ttpense  specify 

5390 

Total  »dn1nl5tratlve- 
Eipeisej 

Utll i ties 

Furl  All  ioal  -  5450 

6423 

Electricity 

«45i 

yater 

54  =  1 

Gas 

515^ 

5e-er 

54i3 

Total  Utilities  Expeoie 

Operating  and  Mainte- 
nance Exp  -  650J 

Janitor  and  CI  earn  ng 
Pay  rol 1 

6510 

Jani  tor  and  CI eani  ng 
Suopl les 

651S 
5517  ■ 

5513 

Janitor  Cleaning 
Contracts 

Eiterui  nat  i  ng  Pay  rol 1 
Contract 

Exterminating  Supplies 

5520 
5525 

Garsage  and  Trash  Re- 
moval 

Security  Payroll/ 
Contract 

5535- 

Flexible  Grounds  Payrol 

5534 

553« 

Grounds  Supplies 

Grounds  Contract 

653> 

Total  Sep4i  rs  Pay  rol  1_ 

6543 

-  -   - 



Repai  rs  Mater i  al 

5541 

Repairs  Contract 

6542 

Elevator  Maintenance/ 
Contract 

5'54  5- 

i 

Heat i  ng/Cool i ng  Repai  rs 
and  Maintenance 

5545 

S*i nmi ng  Pool 
Maintenance/  Contract 

6547 

SiiOK  Removal 

654^ 

Decorating  Payroll/ 
Contract 

5553 

Cecorati ng  Suppl <es 

6551 

Venicle  i   Maint.  Equip 
Operations  and  Repairs 

5573 

Miscellaneous  Operating 
Maintenance  Expenves 

6553' 

Taxes  and  Insurance 

-  6700 

Seal  Estates  Taiei 

Interest 

iUi 

Payroll  Taxes  (FI£*) 

67  ir 

Mi  seel  1 aneouS  Ta>es  . 
License  and  Permits 

6713 

Property  and  Li  abl 1 i ty 
I  nsurance  (lazzard  ) 

672i 
^21" 

Fidelity  Blood  In- 
surance 

horxmen's  Compensation 

5722 

healti  Insurance  ( 
Other  Enplcyee  Benefits 
Otner  Insurance  specify 

6723 

5725' 

Total  Taxes  and  In- 
surance 

Financial  Expenses  6dOQ 

Interest  on  Bonds  Pay- 
able 

6513 
6823 

Interest  on  Mortgagee 

Payable 

Interest  on  Notes  Pay- 
able (Lonq-Terii)    * 

6834 

Intere.t  on  Notes  Pay- 
sbtf  (Snor;-T«r»)   ♦ 

5343 

Mortgage  Insurance  Pre- 

6B53' 

mi  uTi  'Servi 


HJD  approved  Seconda ry 
Financing  only  for  Budget 
Projections 


1- 


N3 

12 
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TYPING  GUIDE  SHEET 


CH'APTER    7    Appendix    4(e) 


1 
1 

i       1 

1 

Mi  seel  1 aneous 
Expenses   1 

Fi  nanci  al 

!    1 

6890 

Total  Financial  Expense 

1    1   1    1    1 

Elderly  and  Congregate 
Service  Expenses-6900  1 

6900 

Total  Service  [Expenses 
Schedule  Attached  1    ' 

i 

Reserve  for  Replacement 
Dep.  Req.  1   1    1    i 

i 

1 

Painting  Reserve 

!    i   ■    i 

1 

1 

1 
1 

Principal  Payments  Req. 

1   !    '    1 

1 
i 

Debt  Service  Reserve  : 
(202)  i    :   '        1 

1 
1 

■ 

t 

General  Operating 
Reserve 

(GOR) 

Excess  (Deficiency)  In- 
come over  expenses 

, 

Total  Cost: 

1          ; 

Of  : 

Operat i  on 

I 


1 
i 

i 

1 

i 

t 
! 

i 

1 

i 
! 

1 

1 

• 

i 

! 

1   _ 

i 
1 

1 

" 

1 

_ 

1 
• 

(Six  More  Typing  Lin 

ss  Left  en  This  Page) 

- 
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Rent  Computation  Worksheet  Instructions 
for  Completion 

A.  Enter  the  f olio  wing: 

1.  Project  Name. 

2.  FHA  Number. 

3.  Management  Agent. 

4.  Management  Fee — Enter  percent  or 
PUPM  Fee  if  capped — Information  can  be 
obtained  from  Management  Certification. 

5.  Initial  Mortgage— For  236's  221(d)(3)  and 
202'8. 

6.  Replacement  Cost  for  221(d)(4)'s.  207  and 
231s. 

7.  Modified  Mortgage — If  modified 
indicates  YES  and  enter  Debt  Service  (P  &  I 
and  MIP). 

8.  Under  workout — If  project  under 
workout  enter  YES  and  workout  Payment  and 
ending  date. 

9.  Initial  Equity — Enter  for  236's  and 
221(d)(3)  only. 

10.  Debt  Service  Rate— Enter  for  221(d)(3)'s. 
207's.  221(d)(4)'s,  231's  and  202's. 

B.  Compute  the  following 

1.  Box  A — Substitute  requested  valves  and 
compute  Debt  Service  that  will  be  allowed. 

(a)  Use  formula  that  pertains  to  specific 
section  of  Act. 

(b)  Deregulated  projects  under  alternative 
mechanism  insure  you  enter  appraised 
Replacement  Cost. 

(c)  207's,  221(d)(4)  and  231"8  not 
deregulated  add  2  percent  mortgage  to 
Replacement  Cost. 

2.  Box  B — Compute  allowed  return  or 
income  Reserve  for  236's  and  221(d)(3). 

(a)  Non-profit  projects  transfered  to  limited 
dividend  use  Income  Reserve  computation 
not  distribution  computation. 

3.  Total  Cash  needs  less  Management — 
BoxC. 

(a)  Enter  allowed  amounts  from  Rent 
Increase  Budget  Worksheet  less 
Management. 

(b)  Enter  Funding  to  Reserve  that  will  be 
authorized. 

(c)  Enter  computed  Debt  Services. 

(d)  Enter  computed  return  or  Income 
Reserve. 

4.  Management/Vacancy  Factor,  Box  D — If 
Fee  is  not  capped  factor  equals  (1-Mortgage 
Fee)  X  (1-Vacancy).  If  Fee  is  capped  factor 
equals  (1-Vacancy). 

5.  Compute  Authorized  Monthly  Rent 
Potential,  Box  E  and  F. 

(a)  Rent  Potential  (includes  other  Income) 
equals  total  cash  (Box  E)  divided  by 
Mortgage/Vacancy  Factor  (Box  D). 

(b)  Authorized  Potential  equals  Rent 
Potential  less  other  Income. 

(1)  Other  Income  equals  commercial 
income  and  garage/parking  and  laundry. 

(2)  Monthly  potential  equals  Authorized 
Potential  divided  by  12. 

(3)  Percentage  Increase  equals  (Authorized 
Potential  less  Current  Potential)  divided  by 
Current  Potential. 

6.  Market  Rent  Potential.  Box  G— {236'8 
only). 

(a)  Compute  annual  HUD  subsidy  (See 
Attachment ). 

(b)  New  Market  Potential  equals  new 
Authorized  Potential  plus  HUD  subsidy. 


(c)  Market  Rent  Ratio  equals  new  Market 
Potential  divided  by  new  Authorized 
Potential. 

7.  United  Rent  Computations,  Box  H. 

(a)  Authorized  Rent  levels — for  each  unit 
type  multiply  current  unit  rent  by  percent 
increase. 

(b)  Market  Rate  (236  projects  only)  multiply 
Authorized  Rent  times  Market  Rent  Ratio. 

Rent  Computation  Worksheet 

Project  Name FHA  # Date 


Fee. 


Management  Agent 

(Capped  Y/N) 

Mortgage Replacement  Cost 


(236,  221(d)(3)  and  202)  (207,  221(d)(4), 

231) 

Modified  Mortgage  (Y/N) Under 

Workout  (Y/N) 

(If  yes)  Debt  service If  yes  w/o 

Payment 


Ending  Date  _ 
Initial  Equity . 


(P  &  I  &  MIP) 


Debt  Service  Rate 


(If  NP,  Total  Initial  Equity =0)        (Line  5d 

2264A) 

(236  8t  221(d)(3)  Only) 


Box  D        Management  Vacancy  Factor 

Authorized  Management  Fee  (i) 

Allowed  Vacancy  Percent 

Factor  =  (1    — Management    Fee)x(l — Vacan- 
cy) 

(1)  PUPM  Cap  (Y/N) 

If  yes  Fee=0 
Allowed  PUPM 


BoxE 

RENT  POTENnAL=Total  Cash/Factor 

(No  PUPM  Cap) 

RENT     POTENTIAL     (PUPM     Cap)  =  Total 

Cash/Factor-t-(PUPM  Management   Fee   x 

12  x  Number  of  Units) 


Box  F 

1.  RENT  POTENTIAL 

2.  Less  Other  Income 

3.  Authorized  Potential 

4.  Monthly  Potential  (Authorized  Potential/ 
12) 

Percent  Increase  (Authorized  Potential- 
Current  Potential  divided  by 

5.  Current  Potential 


Box  A 


Debt  Service  Computation 


Box  G  Market  Ront  Potential 

(236'8  only) 

236=Mortgage  X  .03034273 a„„„o1    uim    c  u    j      <i   .        .    n   j     . 

oo,(ji     .1  ^           ^,  n  w,  c             D   .  Annual    HUD    Subsidy    (InuTcst    Reduction 

221  (d)  =  Mortgage  X  Debt  Service  Rate Payment) 

207/231  =  Replacement  Cost  x  Debt  Service  Authorized  Annual  Rent  Potential  (BOX  F) 

•^^'^ V •"• New  Annual  Market  Rent  Potential 

(Replacement    Cost    is    new    ap-  Market    Rent    Ratio    (New    Annual    Market 

praised  cost) Rent    Potential    Divided     by    Authorized 

207/221/231  =  (Replacement     Cost  =  Working  Annual  Rent  Potential  [BOX  F] 

Capital)  X  Debt  Service  Rate [ 

(Projects  not  deregulated) 

Working  Capital  =  2  percent  mortgage. 


BoxH 


Unit  Rent  Computations 


BoxB 


Distribution  Computation 


Unit  type 

Current  Unit  Rent 

1  +  %  Increase 

„„^(»„.,jw„,     1   ••■  1  r-     ■.          ~,                         Authorized  Unit  Rent 
236/221(d)(3)=lnitial  Equity  x  .06 

207/231/221  (d)(4) = Allowance   calculated   in  Market  Rent  (236  Only) 

conjunction  with  Debt  Service 

Income  Reserve  (Non-Profits)  Authorized  Unit  Rent 

236  NP=Mortgage  Payment  x  .06393 Market  Ratio 

221(d)(3)  NP=Mortgage  Payment  x  .05263 New  Market  Rent 


Box  C  Rent  Potential 

Computation 

Allowed  Expenses  less  Management 
Plus 

Reserves 

Debt  Service 

Return/Income  Reserve 
Total  Cash  less  Management 


Utility  Allowances 


Current  Utility  Allowances 
Approved  Utility  Allowance 


Request  To  Increase  Monthly  Replacement 
Reserve  Deposits 


Mortgagee 


Project  Name ^_^ 

FHA  or  Non-Insured  Project  Number 

I  hereby  request  an  increase  in  the  monthly 
deposits  to  the  Replacement  Reserve/ 
Painting  from  the  current  amount  as  of 


BEST  COPY  AVAILABLE 


46694 


Federal  Register  /  Vol.  53.  No.  223  /  Friday,  November  18.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18.  1988  /  Notices 46695 


_  Attached  is  the  Reserve  Analysis 


in  support  of  this  request. 

Signed  by: 
Owner 


Name 


Title 


Signature 


Date 

Chapter  7  Appendix  7 

AMENDMENT  TO  REGULATORY 
AGREEMENT  FOR  SECTION  220  AND 
221(d)i4)  PROJECTS  (FORMS  92466) 

4.  (a)  The  owner  shall  not  rent  the  units  for 
a  period  of  less  than  thirty  (30)  days. 
Commercial  facilities  shall  be  rented  for  such 
use  and  upon  such  terms  as  determined  by 
the  owner.  Subleasing  of  dwelling 
accommodations,  except  for  subleases  of 
single  dwelling  accommodations  by  the 
tenant  thererof.  shall  be  prohibited  without 
prior  written  approval  of  the  owner  and  the 
Secretary  and  any  lease  shall  so  provide. 
Upon  discovery  of  any  unapproved  sublease, 
owner  shall  immediately  demand 
cancellation  and  notify  the  Secretary  thereof. 

•(For  projects  constructed  for  family  use 
and  do  not  have  a  Section  8  Contract.) 

(b)  Owners  may  charge  to  and  receive  from 
any  tenant  such  amounts  as  from  time  to  time 
may  be  mutually  agreed  upon  between  the 
tenant  and  the  owner  for  any  rental 
accommodations,  facilities  and/or  services 
which  may  be  furnished  by  the  Owner  or 
others  to  such  tenant  upon  his  request. 

•(For  projects  constructed  exclusively  for 
handicapped  tenants  or  who  receive 
assistance  under  Section  8.) 

(b)  Owners  may  charge  to  and  receive  from 
any  tenant  such  amounts  as  from  time  to  time 
may  be  mutually  agreed  upon  between  the 
tenant  and  owner  for  accommodations. 
Tenants  receiving  Section  8  assistance  shall 
have  their  rents  determined  by  the  HAP 
Contract.  No  charge  shall  be  made,  however, 
for  facilities  for  services  without  the  approval 
of  the  Secretary. 

(c)  In  the  event  the  project  is  under 
jurisdiction  of  a  local  rent  control  law  or 
ordinance  and  the  owner  desires  the 
Secretary  to  preempt  those  controls,  the 
owner  shall  comply  with  applicable 
regulations  or  instructions  in  effect  at  the 
time  of  application  or  preemption,  currently 
24  CFR  Part  246.  Subpart  B. 

•Delete  the  paragraph  which  does  not 
pertain  to  the  project  at  hand.  Do  not  delete 
paragraphs  (a)  and  (b).  Your  choice  is  limited 
to  (b). 

Chapter  7  Appendix  8 

REGULATORY  AGREEMENT  AMENDMENT 
FOR  MORTGAGES  LIMITED 
DISTRIBUTION  PROJECT 

1.  Subparagraph 16(e)(1)  in 

Form  92466,  or  its  counterpart)  of  the 
Regulatory  Agreement  dated . 


(e)  Make,  or  receive  and  retain,  any 
distribution  of  assets  or  any  income  of  any 
kind  of  the  project  except  surplus  cash  and 
except  on  the  following  conditions: 

(1)  All  distributions  shall  be  made  only  as 
of  and  after  the  end  of  a  semiannual  or 
annual  fiscal  period,  and  only  as  permitted 
by  the  law  of  the  applicable  jurisdiction;  all 
distributions  in  any  one  Hscal  year  shall  be 

limited  to  ' per  centum  on  the  initial 

equity  investment,  as  determined  by  the 
Secretary  which  shall  be  cumulative; 

2.  The  Regulatory  Agreement  is  further 
amended  by  adding  a  new  paragraph  at  the 
end  of  the  Regulatory  Agreement  (i.e.  #18  in 
Form  2466)  as  follows: 

(18)  Owners  shall  establish  and  maintain, 
in  addition  to  the  Reserve  Fund  for 
Replacements,  a  Residual  Receipts  Fund  by 
depositing  thereto,  with  the  mortgagee,  the 
Residual  Receipts  within  60  days  after  the 
end  of  the  semi-annual  or  annual  fiscal 
period  within  which  such  receipts  are 
realized.  Residual  receipts  shall  be  disbursed 
only  at  the  direction  of  the  Secretary,  who 
shall  have  the  power  and  authority  to  direct 
that  the  residual  receipts,  or  any  part  thereof, 
be  used  for  such  purposes  as  the  Secretary 
may  determine. 

The  term  "residual  receipts"  means  any 
cash  remaining  at  the  end  of  a  semi-annual  or 
annual  fiscal  period  after  deducting  from 
surplus  cash  the  amount  of  distribution  as 
limited  by  paragraph  6(e)  hereof. 

Chapter  7  Appendix  9 

ADDENDUM  TO  REGULATORY 
AGREEMENT  AND/OR  CORPORATE 
CHARTER  FOR  207,  233(f),  608,  213  RENTAL. 
234  RENTAL,  803,  810,  231(c)4  OR  OWNERS 
OF  220  OR  221(d)(4)  PROJECTS  WHOSE 
OWNERS  CHOOSE  THE  ALTERNATE 
METHOD 


Paragraph 


.  of  the  Regulatory 


Agreement  (Corporate  Charter) . 

dated in  connection  with  FHA 


Project  No. . 


.  is  hereby  amended 


connection  with  FHA  Project  No. 

is  hereby  amended  to  read  as 

follows: 


by  adding  the  following: 

As  an  alternative  to  the  determination  of 
rents  by  the  Secretary  based  on  increases  in 
taxes  and  operating  and  maintenance  costs, 
the  owner  may  request  and  the  Secretary 
shall  approve  rent  levels  determined  by  the 
owner,  provided  that: 

1.  The  owner  submits  a  certified  appraisal 
of  the  property  as  a  rental  project. 

2.  The  owner  provided  a  schedule  of 
proposed  unit  rents  and  gross  potential 
income. 

3.  The  owner  for  the  initial  determination 
shall  Iprovide  an  appraisal  conducted  by  a 
licensed  appraiser  of  the  property  (based  on 
its  use  as  residential  rental  property)  which 
includes  a  rental  analysis  of  comparable 
conventionally  financed  rental  properties  in 
the  area  and  which  shows  the  proposed  rent. 
For  subsequent  submissions,  the  owner  may 
use  as  qualified  appraiser,  a  certified  public 
accountant,  or  a  certified  member  of  an 
national  housing  management  organization  to 
perform  the  rental  analysis. 

4.  The  owner  agrees  that  if  any  units  in  a 
project  are  assisted  under  the  United  States 
Housing  Act  of  1937.  the  determination  of 
rent  levels  for  those  units  receiving  such 


assistance  shall  be  processed  in  accordance 
with  the  applicable  section  of  that  Act. 

5.  Upon  request  by  the  owner,  and 
provided  there  are  no  violations  of  this 
agreement,  the  Secretary  shall  approve  rental 
rates  based  on  the  lesser  of  the  following 
methods: 

(A)  By  using  the  sum  of  the  operating  costs 
as  determined  by  the  Secretary  and  the 
amount  derived  by  multiplying  the  debt 
service  factor  by  the  projects'  appraised 
market  value  as  residential  rental  property  to 
determine  the  approved  Gross  Potential  Rent: 
or 

(B)  By  using  the  comparable  rents  for 
similar  conventionally  financed  projects  to 
determine  the  Gross  Potential  Rents  allowed 

6.  The  owner  agrees  that  in  the  event  the 
alternative  method  of  maximum  rent 
determination  is  requested  pursuant  to  24 
CFR  207.19(e)(2)(ii),  which  results  in  the 
project  being  or  becoming  subject  to  local 
rent  control  and,  further,  that  should 
preemption  of  those  controls  be  requested, 
he/she  must  fully  comply  with  applicable 
regulations  in  effect  at  the  time  of  the  request 

Chapter  7  Appendix  10 

In  Handbook  4350.1,  Chapter  7,  Appendix 
10.  see  24  CFR  part  246. 
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September  14. 1988 

MEMORANDUM  FOR:  ALL  APPROVED 

MORTGAGES 
ATTENTION:  Multifamily  Mortgagees 
reOM;  W.  Calvert  Brand,  General  Deputy 

Assistant  Secretary 
SUBJECT:  Requirements  for  Multifamily 

Insured  Projects 

1.  Property  Insurance  Requirements 

2.  Increases  in  Replacement  Reserve 
Deposits 

3.  Investment  of  Replacement  Reserves  and 
Residual  Receipts 

4.  Distribution  of  Form  HUD-9807,  Request 
for  Termination  of  Multifamily  Mortgage 
Insurance 

1.  Clarification  of  Property  Insurance 
Requirements.  24  CFR  207.260(c)  requires  that 
all  projects  encumbered  by  FHA  insured 
mortgages  must  carry  hazard  insurance 
policies  which  meet  the  requirements  of  the 
Federal  Housing  Commissioner.  Since  those 
regulations  also  make  mortgagees 
responsible  for  monitoring  the  adequacy  of 
the  coverage  and  for  obtaining  insurance 
when  mortgagors  fail  to  do  so,  several 
mortgage  companies  have  asked  the 
Department  to  clarify  its  insurance 
requirements  for  multifamily  projects.  That 
clarification  follows. 

Section  207.10  of  the  Regulations  requires 
that  multifamily  projects  carry  a  fire  and 
extended  coverage  insurance  policy  in  an 
amount  that  meets  the  coinsurance 
requirements  of  the  insurer  and  is  at  least 
equal  to  80  percent  of  the  acutal  cash  value  of 
the  project's  insurable  improvements  and 
equipment.  These  insurance  requirements 
apply  as  long  as  the  mortgage  is  insured  by 
HUD  and  regardless  of  the  unpaid  principal 
balance  of  the  mortgage.  To  determine  the 
amount  of  insurance  required  at  project 
completion,  mortgagees  must  use  the  estimate 


of  insurable  value  shown  in  Form  HUD- 
92329.  Property  Insurance  Schedule.  In  later 
years  Form  HUD-92329'8  insurable  value 
figures  must  be  updated  to  reflect  changes  in 
construction  costs  that  have  occurred  since 
project  completion.  After  the  first  year  of 
project  operation,  HUD  will  consider 
insurance  coverage  to  be  adequate  if  the 
insurance  coverage  met  the  insurer's 
coinsurance  requirements  at  the  time  the 
policy  was  issued  and: 

(a)  the  policy  is  endorsed  with  an  agreed 
amount  clause  in  which  the  insurer 
acknowledges  the  adequacy  of  the  insurance 
coverage  and  agrees  not  to  invoke  any 
coinsurance  penalty: 

(b)  the  insurer  annually  certifies  that  the 
insurance  coverage  meets  its  coinsurance 
requirements;  or 

(c)  the  mortgagor/the  insurance  agent/the 
mortgagee  annually  correctly  recomputes  the 
project's  insurable  clause  by  applying  cost 
factors  published  in  one  of  the  nationally 
recognized  building  cost  indices  and 
insurance  coverage  is  increased  to  89%  (or 
any  higher  percentage  required  by  the 
insurer's  coinsurance  clause)  of  the  revised 
insurable  value. 

If  the  mortgagor  refuse  to  pay  any  higher 
premiums  associated  with  required  increases 
in  insurance  coverage,  the  mortgagee  must 
pay  the  additional  premiums  and  bill  the 
mortgagor  for  those  premiums. 

2.  Increase  in  Monthly  Deposits  to  the 
Reserve  for  Replacements.  All  projects 
subject  to  the  replacement  reserve  provisions 
of  the  revised  Section  8  New  Construction  or 
Substantial  Rehabilitation  regulations  must 
increase  their  monthly  deposits  to  the 
replacement  reserve  annually  by  the 
percentage  amount  of  the  annual  adjustment 
approved  for  that  project.  The  revised 
regulations  apply  to  all  older  Section  8 
projects  whose  owners  voluntarily  opted  to 
be  bound  by  those  regulations  and,  except  as 
noted  below,  all  insured  and  non-insured 
projects  for  which  Agreements  to  Enter  Into 
Housing  Assistance  Payments  Contracts 
(AHAPs)  where  executed  on  or  after 
November  5, 1979  for  New  Construction 
projects  or  February  20, 1980  for  Substantial 
Rehabilitation  projects.  The  replacement 
reserve  requirements  of  the  revised  Section  8 
regulations  do  not  apply  to  previously  HUD- 
owned  projects  sold  pursuant  to  Section  886 
(Subpart  C),  partially  assisted  projects,  or 
Section  202/8  projects. 

While  HUD  regulations  do  not  require 
increases  in  deposits  on  other  projects, 
regulatory  agreements  on  insured  and  HUD- 
held  projects  do  authorize  HUD  Field  staff  to 
approve  changes  in  the  amounts  of  the 
monthly  deposits.  When  processing  rental 
increases,  HUD  staff  will  analyze  the 
adequacy  of  the  deposits  and  suggest  that 
owners  increases  the  deposits  if  the 
increases  are  needed  to  meet  replacement 
needs  of  the  project. 

Whenever  deposits  are  increased  pursuant 
to  either  of  the  two  preceding  paragraphs,  the 
Field  Office  will  send  the  mortgagee  fee  a 
Form  HUD-9250.  Reserve  for  Replacements 
Authorization.  This  Form  will  specify  the 
amount  and  effective  date  of  the  new  deposit. 

3.  Investment  of  Reserves  for 
Replacements  and  Residual  Receipts. 


a.  Replacement  Reserves.  The  revised 
Section  8  regulations  require  that  projects 
subject  to  those  regulations  invest  the 
Reserve  for  Replacements.  While  HUD 
regulations  do  not  mandate  that  other 
projects  invest  their  Replacement  Reserves, 
HUD  encourages  owners  to  do  so  as  prudent 
investment  can  offset  inflationary  increases 
in  repair  costs  and  enhance  a  project's 
financial  condition.  If  an  owner  elects  to 
invest  the  Replacement  Reserve,  the 
Mortgagee's  Certificate  (Form  HUD-92434) 
provides  that  the  mortgagee  must  permit  the 
investment.  Either  the  mortgagee  or  the 
mortgagor  may  effect  the  investment. 
Mortgagors  subject  to  the  revised  Section  8 
regulations  must  retain  any  investment 
earnings  in  the  Reserve. 

Mortgagors  not  subject  to  the  revised 
Section  8  regulations  must  deposit  investment 
earnings  in  either  the  project's  operating 
account  for  the  Reserve  for  Replacements:  the 
choice  rests  with  the  mortgagor.  Investment 
earnings  may  not  be  distributed  directly  to 
mortgagors  without  regard  to  surplus  cash 
considerations. 

b.  Residual  Receipts.  In  the  past  only 
projects  subject  to  Subpart  F  of  the  revised 
Section  8  regulations  were  required  to  invest 
Residual  Receipts.  While  the  Regulatory 
Agreements  for  other  projects  give  HUD 
control  over  the  use  and  investment  of 
Residual  Receipt  funds,  in  the  past  HUD  has 
elected  to  allow  those  mortgagors  to  choose 
to  invest  or  not  to  invest  these  funds.  We  are 
now  changing  our  policy  for  these  projects. 
Effective  immediately,  we  are  requiring  that 
all  projects'  Residual  Receipts  be  invested 
and  that  any  earnings  on  the  investment  be 
credited  to  the  Residual  Receipts  account. 
Residual  Receipts  may  be  invested  only  in 
the  accounts  or  securities  listed  under 
Paragraph  c  below.  While  mortgagors 
relinquished  control  over  Residual  Receipts 
when  they  signed  the  project  Regulatory 
Agreement,  at  the  present  time  HUD  will 
allow  the  mortgagors  to  select  among  the 
authorized  forms  of  investment  so  long  as  the 
mortgagor  exercises  due  care  and  attempts  to 
maximize  earnings  to  the  extent  consistent 
with  the  project's  liquidity  needs. 

c.  Forms  of  Investment.  Reserves  for 
Replacement  and  Residual  Receipts  may  be 
invested  in  Treasury  securities,  securities 
issued  by  a  Federal  agency  or  deposits  which 
are  insured  by  an  agency  of  the  Federal 
government.  Acceptable  forms  of  investments 
are  listed  in  Paragraphs  (1)  threugh  (4)  below. 
Neither  Residual  Receipts  nor  Replacement 
Reserves  may  be  invested  in  Repurchase 
Agreements  (REPOS).  Investments  must  be 
established  so  as  to:  (1)  Permit  the  mortgagee 
to  convert  the  investment  to  cash  at  any  time; 
and  (2)  provide  that  the  investments  will  at 
all  times  be  under  the  control  of  the 
mortgagee. 

(1 )  Direct  Obligations  of  the  Federal 
Government  Backed  by  the  Full  Faith  and 
Credit  of  the  United  States.  These  include 
U.S.  Treasury  Bills,  Notes  and  Bonds. 

(2)  Obligations  of  Federal  Government 
Agencies.  These  include,  for  example,  GNMA 
Mortgage-Backed  Securities.  GNMA 
Participation  Bonds  and  Farm  Credit 
Administration  issues. 

(3)  Demand  and  Savings  Deposits.  Demand 
and  savings  deposits  at  commercial  banks. 


mutual  savings  and  loan  associations  and 
credit  unions  are  permitted,  provided  that  the 
entire  deposit  is  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC),  the 
National  Credit  Union  Share  Insurance  Fund 
(NCUSIF),  or  the  Federal  Savings  and  Loan 
insurance  Corporations  (FSLIC). 

(4)  Insured  Money  Market  Deposit 
Accounts.  Investment  in  money  market 
accounts  is  permitted,  provided  that  the 
account  is  insured  by  one  of  the  Federal 
agencies  identified  in  Subparagraph  3c(3) 
above. 

(d)  Choosing  Among  Available  Forms  of 
Investment  Except  as  noted  below,  the 
mortgagor  has  the  right  to  determine  which  of 
the  investments  discussed  in  Paragraph  3c 
will  be  used  and  a  mortgagee  may  not  restrict 
the  mortgagor's  choice.  A  mortgagor  may 
authorize  a  lender  to  select  the  form  of 
investment,  if  the  lender  is  willing  to  accept 
that  responsibility.  If  a  mortgagor  retains  the 
authority  to  choose  among  authorized  forms 
of  investment,  the  mortgagee  may  require  the 
mortgagor  to  provide  written  directions  as  to 
the  type  of  investment  desired.  A  mortgagee 
may  refuse  to  honor  mortgagor's  request  for  a 
specific  investment  only  if: 

(1)  The  mortgagee  determines  that  the 
mortgagor's  choice  of  investment  will 
significantly  increase  the  lender's  cost  of 
administering  the  reserve,  and  the  mortgagee 
identifies  another  investment  which  offers 
liquidity,  security  and  yield  equal  to  or  better 
than  that  proposed  by  the  mortgagor  or 

(2)  The  proposed  investment  does  not  meet 
the  criteria  discussed  in  Paragraph  3.c.  above. 

e.  Mortgagee  Fees.  The  mortgagee  may 
charge  a  fee  for  administering  invested 
residual  receipts  or  replacement  reserves  if 
the  fee  is  acceptable  to  the  mortgagor.  If  there 
is  an  identity-of-inferest  between  the 
mortgagee  and  either  the  mortgagor  or  its 
management  agent,  the  mortgagor  must 
assure  that  such  fees  do  not  exceed  the 
amounts  commonly  charged  when  there  is  no 
identity-of-interest  between  the  mortgagee 
and  mortgagor.  The  mortgagor  must  disclose 
any  such  fees  in  the  Replacement  Reser\-e  or 
Residual  Receipts  supporting  schedules  to  the 
annual  financial  statement. 

4.  Distribution  of  Form  HUD-9e07.  Request 
for  Termination  of  Multifamily  Mortgage 
Insurance.  The  mortgagee  is  required  to 
submit  Form  HUD-9807  when  the  mortgage  is 
prepaid  or  the  mortgagor  and  mortgagee 
agree  to  terminate  the  mortgage  insurance. 
Instructions  printed  on  Form  HUD-9807 
direct  mortgagees  to  mail  the  form  only  to 
HUD  Headquarters.  To  increase  the  accuracy 
of  Field  Office  portfolio  listings  and  address 
lists,  we  are  now  asking  that  mortgagees  mail 
all  HUD-9807  requests  to  both  HUD 
Headquarters  and  the  HUD  Field  Office 
having  jurisdiction  over  the  project  in 
question.  The  Field  Office's  copy  should  be 
sent  to  the  attention  of  the  Housing  Division 
Director. 
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Suggested  form  of  letter  for  uaC  with 
appropriate  modifications  for  type  of  project 
and  situation  by  Housing  Management 
Division  Directors  in  accordance  with  Section 
4.  Paragraph  8(c)(3). 
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Certified  Mail 

Return  Receipt  Requested 

According  to  our  records,  you  have 
received  a  previous  letter  from  the  Office  of 
Finance  and  Accounting,  Department  of 
Housing  and  Urban  Development,  requesting 
submission  of  page  1  of  Form  (HUD-93104) 
(HUD-93104A).  Monthly  Report  of  excess  of 
Income,  and  the  excess  income  collected,  if 
any.  for  the  month(s)  *  *  *.  This  report  is 
required  to  be  submitted  monthly  from  all 
projects  even  in  cases  where  there  is  no 
excess  income. 

You  are  hereby  notified  that,  unless  the 
requested  page  1  of  Form  (HUD-93104) 
(HUD-93104A),  Monthly  Report  of  Fjicess 
Income,  and  any  excess  income  collected  for 
the  month(s)  of  *  *  *  are  remitted  to  the 
Office  of  Finance  and  Accounting. 
Department  of  Housing  and  Urban 
Development,  Attention:  Billing  and 
Receivable  Division,  451  7th  Street,  S.W.. 
Washington,  D.C.  20410,  within  thirty  (30) 
days  of  the  date  of  this  letter,  the  interest 
reduction  payments  to  the  mortgagee  on 
behalf  of  this  project,  beginning  with  the  next 
payment  falling  due,  will  be  suspended  or 
terminated  in  accordance  with  paragraph 
*  *  *  of  the  (Regulatory  Agreement)  (Interest 
Reduction  Contract). 

Should  such  suspension  occur,  you  will  be 
liable  to  the  mortgagee  for  the  full  amount  of 
the  next  mortgage  payment  falling  due.  Your 


failure  to  make  the  full  mortgage  payment 
within  the  usual  time  limit  may  result  in  a 
default  under  the  terms  of  the  Mortgage 
which  will  be  handled  in  accordance  with 
regular  default  procedures.  (This  last 
sentence  is  applicable  to  insured  and  HUD- 
held  projects  only.) 

You  are  strongly  urged  to  contact  this 
office  immediately  if  there  are  any  factors 
beyond  your  control  or  of  an  unusual  nature 
which  will  prevent  your  immediate 
compliance  with  the  above  requirements. 
(To  be  signed  by  Housing  Management 
Division  Director.) 

Chapter  7  Appendix  13 

INSTRUCTIONS  FOR  OWNERS  TO  USE  IN 
PREPARING  RENT  SCHEDULE  (FORM 
HUD-92458)— FOR  NON-PROFIT  AND 
LIMITED  DIVIDEND  PROJECTS 

Part  A.  Does  the  monthly  potential  you  are 
proposing  exceed  the  Maximum  Allowable 
Potential  HUD  most  recently  approved? 

a.  If  YES.  complete  ONLY  COLUMNS  1 
and  2  of  this  Part.  HUD  or  the  State  Agency 
will  complete  Part  A  after  processing  your 
request  for  an  increase. 

b.  If  NO.  complete  ALL  of  Part  A. 
Column  1.  Show  each  type  of  unit  for  which 

rents  will  vary.  Show  the  number  of 
bedrooms  and  bathrooms  and  other  features 
that  cause  rents  to  vary  (e.g.,  2  BDM,  1  B,  DA, 
KETTE,  vs  2  BDM,  2  B,  DR.  K).  Use  the 
following  symbols: 


BDM— Bedroom 
B— Bath 
K— Kitchen 
KETTE— Kitchenette 
LR — Living  Room 
DR — Dining  Room 
DA — Dining  Alcov 

Column  2.  Show  the  number  of  units  for 
each  unit  type.  Include  non-revenue 
producing  units. 

Important:  Complete  columns  3  through  8 
only  if  the  instructions  in  part  A,  paragraph  b 
direct  you  to  do  so. 

Column  3. 

a.  BMIR.  section  236.  rent  supplement  and 
section  8  projects.  Enter  the  CONTRACT  rent 
for  each  unit  type.  (For  a  definition  of 
contract  rent,  see  Paragraph  3-23  of 
Handbook  4350.3) 

b.  All  other  projects.  Enter  the  rent  you 
intend  to  charge  for  each  unit  type. 

Column  4. 

a.  For  each  line,  multiply  the  contract  rent 
in  Column  3  by  the  number  of  units  in 
Column  2. 

b.  Compute  the  monthly  and  annual 
contract  rent  potential.  Follow  the 
instructions  on  the  form. 

Columns  5  and  6.  Complete  these  columns 
only  for  subdidizcd  projects  that  use  utility 
allowances. 

BILLING  CODE  4210-01-M 


Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18,  1988  /  Notices 


46697 


Rent  Schedule 


U.S.  Oapartmani  of  Housing 
and  Urban  Oavelopmani 

Office  ot  Housing 

Federal  Housing  Commissior>er 


OMB  No    2'j03O012  (E.D 


lM:'io 


P'oie,.!  Ua'.-e 


Date  R«n1s  Mlf« 

B«  {  Meet IX 


tMOMfl  VUil 


Pari  *  -  Aparimant  Rants 


Show  trie  actual  rents 

yoo  intend  to  charge,  even  i 

the  total  of  these  rents  is  less  than  the  Maxununi  Allo«Kat>ie  Monthly  Rent  Potential. 

Col   1 

Col  2 
Number 
ot  Units 

snue 

Contract  Rents 

Col  5 

Utility 
AUowances 

(Effective 
Date:  _/_/_) 

Cot  6 
Gross  Rent 
(Col.  3*Col  5) 

Martlet  Rents 

(Sec   236  Projects  Only) 

Unit  Type 

(Include  Nonrevt 
Producing  Units) 

Col  3 

Rent  Per  Unit 

Col.  4 
Monthly 
Corttract  Rent 
Potential 
(Col  ZuCol  3) 

Col.  7. 
Rent 
Per  Unit 

Cot  8 
Monthly 
MarVet  Rent 
Potential 
(Col  2 .Col  7) 

Total 

1         Units 

Monthly  Contact                       * 
Rent  Potential 
(Add  Col.  4) 

W^^^^M^ 

Monthly  Market                        * 
Rent  Potential 
(Add  Col.  8) 

^^^M 

Yearly  Contract                          * 
Rent  Potential 
(Col  4  Sum  X  12) 

/^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^  Yearly  Market                             • 
'/Y/yy^A/y///yX/Y/C'yv^j  ''^'"  Potential 

/%/y/yy/yy/y^                 <co'  8  sum  x  12) 

*  These  arTHJunts  may  not  exceed  the  Maximufn  Allowable  Monthly  Rent  Potential  approved  on  tt>e  last  Rent  Computation  Worksheet 
or  requested  on  the  Worksheet  you  are  now  sutimitting  Market  Rent  Potential  applies  only  on  Section  236  Protects. 


Pan  B  -  Itams  l«cl«Mtod  in  R*M 


Equipmant/Furnishlngt  In  Unit:  (Check  those  included  in  rent.) 

n  Range  D  DlShwas^er  D  

n  Refrigerator  n  Carpet  C 

;":  Air  Conditioner         C  Drapes  CI 

t:  Disposal  G n  


Utiliilas:  (Check  those  included  in  rent  For  each  item,  (evenltiose 
not  included  in  rent),  enter  E.  F.  or  G  on  line  t)€Side  that 
I  item)    E  =  electric;  G  =  gas,  F  =  fuel  oil  or  coal 


n   Heating  . 
I]    Cooling  , 


n    Hot   Water. 
^      Cooking 


Ti  Lights,  etc 


Sarvicas/Facllittas  (check  lt>ose  irjclode*}  m  rent) 

;  1  Parking  I !     Nursing  Care 

'.1  Laundry  I] '.     LinewMaid  Svc. 

r    Swimming  Pool        ' _ ! 

I  ,  Tennis  Courts  fl T' 


Pari  C  -  Chargaa  >w  Addition  lo  Ram  (a.9..  paf>mg,  cabta  TV,,  watt) 

Purpose ^or!!?*J'_Q!l?!3?_^ 

$_ 

$ 

$ 

»  . " 

s 


Part  P  -  Wow  na»anya  Predticing  Spaca 


Col   1 
Use 


Col  2 

Unit 

Type 


Total  Rent  Loss  Due  to  Non-Revenue  Units 


Col  3 

Contract 

Rent 


Part  E.  -  Commarcial  Space  (retail,  otiicat 


Col    1 
Use 


Col.  2 
Monthly 
Rent 
Potential 


iragas,  ate ) 


Cot  3 
Square 
Foota^je 


Col  4 

Rental  Rale 
Per  Sq   Fl 

(Col  2 
+  C0I  3) 


Total  ComrT»erc>at  Rent 

Potenlial 


Part  F.  -  Mailmuflt  AHowabIs  Ram  Potamial 


ErMef  Manimuin  Allowable  Monthly 
Rent  Pole.Mial  Frcn  Rent 
Computation  Worksheet 
do  hp  coinpl(.''«uJ  by  MUD  or  'erdo') 


HIT,  «);.s'ja  ;3  ba' 
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Ptrt  G  -  InlOfrnt'te"  on  Hortga^gn  iMJIy 


sa'n*  c*  '"%■* 


T«pe  ot  Entity 

indivduai 


"  GefieraJ  Partnership 
Cofporation        ~  Lirmtea  Partnership 


L.  Joint  Tenaneyrrenants  in  Common        G  Other  (specify) 
Z  Trust 


List  all  Principali  Comprising  Mortgagor  Entity:  provide  narT>e.  title  and  Social  Security  Number  or  Erriployer  Identification  Number  (EIN)  ol 
each  principal   Use  extra  sheets,  if  needed  if  mortgagor  is  a 

•  corporation,  list    (i|  all  officers;  (2)  all  directors,  and  (3)  each  stockholder  having  a  10'/t  or  more  interest. 

•  partnership,  hst    (1)  all  general  partners,  and  (2)  limited  partners  having  a  25%  or  more  interest  in  the  partnership. 

•  trust,  i.st    (1|  all  managers,  directors  or  trustees  and  (2)  each  beneficiary  having  at  least  a  10%  beneficial  interest  m  the  trust 


Nl-'*  ar-O  ▼.!.» 

Soc.al  S«Cwrilv  Of  €IN  NuirttMr 

Nrf'-ve  »pc  '  (■• 

Social  S«Cunty  ot  EIN  Numtwr 

Na-^*  »O0   T.ri« 

SoCtH  S«Cunty  Of  EIN  NumMr 

1 

Socal  S«cur>l|r  0'  EIN  Number 

Ni"»«  KtO  r.t.« 

Soc.ai  Sacuniir  oi  EiN  Numcwr 

N»>"«  «ra  T.i(« 

Social  S«cuni|i  o<  EiN  Numcwr 

Nar-e  »no  T.N« 

Soc.ai  S«cjnl|r  Ol-ilf  Numt»r 

s«m«  jr-a  T,M» 

Soc.al  Sacunty  oi  EiN  Humotr 

Nar>«  »r<j  T."e 

Soc>«  Sacuniir  oi  EiN  Numtwr 

«.»<-»  tfO  T.T.e 

Social  Sacuf'ty  or  EiN  Humbmr 

Nam«  trO  ''M* 

Soc.a*  SKunty  ««  EIN  Humour. 

N»m»  and  T.ll« 

Social  SKuttif  or  EIN  Numbar 

Part  H  -  Ownar  CariiNcatlen 


I  certify  that  all  ol  the  information  on  this  form  is  accurate.  I  also  understand  that  18  U  S  C   1001  provides,  amo  .g  other  things,  that 
whoever  knowingly  and  willingly  makes  or  uses  a  document  or  writing  containing  any  false,  fictitious,  or  fraudulent  statement  or  entry, 
in  any  matter  within  the  lurisdiction  of  any  department  or  agency  ol  the  United  States,  shall  be  lined  not  more  than  $10,000.  or 
imprisoned  for  not  more  than  live  years,  or  both 


N*r..a  v^o  r.i.a 


Aw"io^f*o  Oi'icai  t  S'onaiura  and  Data 


''»?J.  -  HUO<Land»r  Approval 

Loar  Sen,.cer  s  S'gnaiura  afM)  Oai« 


UMI 


B'ancA  CxiO'Lanocf  O'f'cai  S-gnaiuia  and  Oaia 


BILINQ  COOC  4210-01-C 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

SES  Performanc*  Review  Board; 
Membership 

Section  4314  (c)(  1)  through  (5)  of  title 
5,  U.S.C,  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards.  The 
Boards  shall  review  and  evaluate  the 
initial  appraisal  by  the  supervisor  of  a 
senior  executive's  performance,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

Because  of  the  Board  for  International 
Broadcasting's  small  size,  a  Performance 
Review  Board  register  is  established  in 
which  SES  members  from  other  small 
agencies  participate.  This  notice  is  to 
establish  a  PRE  for  the  Board  for 
International  Broadcasting.  The 
members  whose  names  appear  are: 
Lindley  S.  Sloan.  Executive  Director, 

Japan/U.S.  Friendship  Commission 

(PRB  Chairman). 
Jeffrey  ^.  Lubbers,  Research  Director, 

Administrative  Conference  of  the  U.S. 
Gary  Edles.  Legal  Counsel, 

Administrative  Conference  of  the  U.S. 

Dated:  November  10. 1988. 
Bruce  D.  Porter, 
Executive  Director. 

[FR  Doc.  88-26765  Filed  11-17-88;  8:45  am] 
BILLING  COOE  ttSS-eVM 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

lUT-940-09-4212-11;  U-49006] 

Classification  Termination  and 
Opening  Order,  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  a 
Recreation  and  Public  Purposes 
classification  and  provides  for  a  limited 
opening  order. 

EFFECTtVC  date:  December  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mike  Barnes.  BLM  Utah  State  Office,  324 
South  State,  Suite  301,  Salt  Lake  City, 
Utah  84111-2303,  (801)  524-4036. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2450.6,  the  Bureau  of  Land 
Management  hereby  terminates 
Recreation  and  Public  Purposes 
Classification  U-49006  which  involves 
the  following  described  lands: 


Salt  Lake  Meridian 

T.  11  N..  R.  18  W.. 

Sec.  10,  EViSEV4NW'/« 

The  area  described  contains  20  acres 
located  in  Box  Elder  County. 

In  response  to  an  application  filed  by 
the  County  of  Box  Elder  in  1981,  the 
subject  lands  were  classified  as  suitable 
for  disposal  under  Recreation  and  Public 
Purposes  Act  (43  U.S.C.  869  et  seq). 

The  classification  provided  for 
segregation  of  the  lands  against  all 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under 
mining  laws,  but  not  the  Recreation  and 
Public  Purposes  Act  and  the  mineral 
leasing  laws.  A  25-year  lease  was 
subsequently  issued  to  Box  Elder 
County  for  sanitary  landfill  purposes. 

The  County  would  now  like  to  acquire 
unrestricted  title  to  the  lands  pursuant 
to  section  203  of  the  Federal  Land  Policy 
and  Management  Act  (43  U.S.C.  1713). 
At  10:00  a.m.,  on  December  15, 1988,  the 
Recreation  and  Public  Purposes 
classification  will  be  terminated  and  the 
lands  described  above  will  be  open  only 
to  disposal  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act,  to  Box  Elder  County  at  fair  market 
value,  subject  to  any  valid  existing 
rights,  and  the  requirements  of 
applicable  laws,  rules  and  regulations. 
Wiliiam  R.  Papworth, 
Acting  State  Director. 
(FR  Doc.  88-26716  Filed  11-17-88;  8:45  am] 

BILLING  COOE  431(M>0-M 


Bureau  of  Land  Management 

Beaver  Creek  Rnal  Environmental 
Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)c  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  the  Department  of 
the  Interior,  Bureau  of  Land 
Management  (BLM)  prepared  a  final 
environmental  impact  statement  (FEIS) 
covering  placer  mining  within  the 
drainage  of  the  Beaver  Creek  National 
Wild  River. 

The  drainage  area  is  located 
approximately  50  air  miles  north  of 
Fairbanks,  Alaska,  and  constitutes 
nearly  1.2  million  acres  of  land, 
encompassing  most  of  the  White 
Mountains  National  Recreation  Area. 

Primarily,  the  issues  addressed  are  the 
cumulative  impacts  of  multiple  mining 
operations  on  the  environment 
(particularly  water  quality),  subsistence 
uses  in  and  around  the  study  area,  and 
BLM  permitting  and  monitoring 


procedures  under  the  Alaska  National 
Interest  Lands  Conservation  Act 

Comments  on  the  draft  EIS  have  been 
considered  in  the  preparation  of  this 
document.  A  proposed  action  and  four 
alternatives  present  management 
options  ranging  from  emphasis  on 
enforcement  of  regulations  under  43  CFR 
3809  to  a  "no  mining"  alternative.  The 
proposed  action  has  been  modified  from 
the  draft  document  to  include 
enforcemeiit  of  water  quality  standards 
of  the  Environmental  Protection  Agency 
and  the  State  of  Alaska,  and  to 
emphasize  reclamation.  The 
environmental  consequences  of  all  the 
alternatives  are  analyzed  and  presented. 

DATES:  The  30-day  wait  period  for  the 
FEIS  will  begin  on  the  day  that  the 
Environmental  Protection  Agency 
publishes  its  Notice  of  Availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Page  Spencer,  Project  Manager,  U.S. 

Bureau  of  Land  Management,  Alaska 

State  Office,  section  918,  701  C  Street, 

Box  13,  Anchorage,  AK  99513  or  at  (907) 

271-3114. 

Michael ).  Penfold. 

State  Director. 

[FR  Doc.  88-25984  Filed  11-17-88;  8:45  am| 

BILUNG  CODE  4310-JA-M 


(CA-93(M»-4341-09) 

Availability  of  Record  of  Decision: 
California  Vegetation  Management 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  record 
of  decision  for  the  California  Vegetation 
Management  Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Record  of  Decision  for 
the  California  Vegetation  Management 
Program  on  BLM  administered  lands  in 
California  and  northwest  Nevada.  The 
Record  of  Decision  adopts  the  Proposed 
Action  from  the  California  Vegetation 
Management  Final  EIS.  Copies  of  the 
decision  may  be  obtained  by  writing  to 
the  address  below. 

DATE:  Appeals  must  be  filed  with  the 
State  Director,  California  State  Office  at 
the  address  below  on  or  before 
December  19. 1988  in  accordance  with 
the  requirements  of  43  CFR  Part  4, 
Subpart  E. 

ADDRESS:  Copies  of  the  decision  may  be 
obtained  from:  Mark  Blakeslee,  Bureau 
of  Land  Management,  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
CA  95325,  (916)  978^725. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Blakeslee,  California  State  Office, 
(916)  978-4725. 

Dale:  November  9, 198a 
Ed  Hastey, 
Stale  Ditector. 
[FR  Doc.  88-26666  Filed  11-17-88;  8:45  am] 

BILLING  CODE  431IM0-M 


[CO-030-09-4351-081  ] 

Gunnison  Basin  Management 
Framework  Plan;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  change 
the  1980  Gunnison  Basin  Management 
Framework  Plan  (MFP).  The  proposed 
changes  address  potential 
reintroductions  of  bighorn  sheep  and 
pronghom  into  areas  that  presently  do 
not  contain  these  animals. 
DATE:  Comments  must  be  received  by 
December  19, 198a 

ADDRESS:  Submit  written  comments  to: 
Bureau  of  Land  Management,  Gunnison 
Resource  Area.  216  N.  Colorado, 
Gunnison.  Colorado  81230;  telephone 
(303)  641-0471. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Capodice,  BLM  Gurmison  Resource 
Area;  telephone  (303)  641-0471. 

SUPPLEMENTARY  INFORMATION:  In  April 
1987,  the  Colorado  Division  of  Wildlife 
(DOW)  requested  authorization  to 
transplant  bighorn  sheep  into  Cochetopa 
Canyon  and  pronghom  into  Chance 
Gulch  area.  Both  sites  are  located 
southeast  of  Guimison,  Colorado. 

An  interagency  team  of  BLM  and 
DOW  staff  specialists  will  analyze 
issues  and  concerns  relating  to  the 
proposed  action.  Anticipated  issues  and 
management  concerns  include:  1) 
Habitat  suitability  to  support  these  new 
herds,  2)  competition  between  the 
proposed  herds  and  other  game  animals 
now  using  these  areas.  3)  competition 
between  pronghom.  bighorn  sheep  and 
livestock,  and  4)  future  and  existing 
constraints  on  other  resources. 

Planning  criteria  include:  A)  Provide 
for  the  maintenance  of  health  viable 
breeding  populations  of  bighom  sheep 
and  pronghom  antelope,  B)  provide 
habitat  to  maintain  250  pronghom  in  the 
Chance  Gulch  area  and  150  bighom  in 
Cochetopa  Canyon,  and  C)  consider 
designating  the  class  of  livestock  in  the 
Cochetopa  Canyon  area  to  reduce  future 
conflict  with  bighom  sheep.  An 
environmental  assessment  (EA) 


addressing  the  proposed  action  and  a 
non-action  alternative  will  be  prepared. 

Information  on  the  proposed  plan 
amendment  will  be  sent  to  affected 
grazing  permittees,  local  newspapers 
and  other  interested  parties.  Additional 
information  is  available  at  the  BLM 
Gunnison  Resource  Area  Office. 

Dated:  November  10, 1988. 

Alan  L.  Kesterke. 

District  Manager.  Montrose. 

(FR  Doc.  88-28748  Filed  11-17-88;  8:45  am] 
nLUNG  CODE  4310-Je-M 


[ID-020-09-4212-13] 

Intent  To  Amend  the  Twin  Falls 
Management  Framework  Plan;  Idaho 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Intent  to  Amend  the 
Twin  Falls  Management  Framework 
Plan. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  1610.2(c)  that 
the  Burley  District  is  proposing  to 
amend  the  Twin  Falls  Management 
Framework  Plan  to  allow  for  disposal  of 
the  following  described  public  lands 
through  private  exchange: 

T.14S.,  R.15E.,  B.M. 

Section  13:  SEy4NEy4.SWi 

Section  24:  E%,EWi.WV<8 

Section  25:  All 

Section  28:  EV4NEV4 
T.15S.,  R.15E..  B.M. 

Section  2:  Lot  1,  SE^NEV*.  NEV4SEy« 
T.14S.,  R.16E..  B.M. 

Section  18:  Lot  7.  EV2SWy«.WV4SEV4 

Section  19:  Lots  1.2,3.4,  EMiWV4 

Section  29:  NWy4 

Section  30:  Lot  1.  NW!NEy4.  NEy4NWy4 
T.15S.,  R.16E..  B.M. 

Section  17:  SWy4NEV4,wy»SEy4.  SEy4SEy4 

Section  20:  NEy4 

Comprising  2923.19  acres  of  public  land. 

The  subject  lands  are  located  south 
and  southwest  of  Rogerson.  Idaho. 
Highway  93  transects  a  portion  of  the 
subject  lands  approximately  three  miles 
southwest  of  Rogerson. 

A  land  use  plan  amendment  and 
environmental  assessment  document 
will  be  prepared  for  the  subject  lands. 
The  documents  will  be  prepared  by  a 
BLM  interdisciplinary  term  representing 
the  wildlife,  range,  watershed, 
recreation,  cultural  resources,  and  realty 
disciplines.  Public  participation  will 
involve  the  publication  of  this  notice  in 
the  Federal  Register  and  local 
newspapers.  The  adjoining  landowners, 
grazing  permittees.  Twin  Falls  County 
Commissioners,  Burley  District  Grazing 
Advisory  Board,  Burley  District 


Advisory  Council,  and  the  Idaho 
Department  of  Fish  and  Game  will  be 
asked  for  comments.  As  public 
controversy  is  anticipated  to  be  low  for 
the  proposed  action,  no  public  meetings, 
hearings,  or  conferences  are  planned. 

The  issues  anticipated  for  the 
exchange  proposal  include  whether  it  is 
in  the  public's  best  interest  to  transfer 
deer  winter  range  and  sagegrouse 
habitat  out  of  public  ownership  through 
the  exchange,  and  will  deer  and  fishing 
access  to  the  Shoshone  Basin  area  be 
adversely  affected  by  the  proposed 
exchange.  The  exchange  will  block  up 
public  and  privage  lands  in  the 
Shoshone  Basin  area,  and  allow  for  the 
acquisition  of  three  miles  of  perennial 
stream  and  riparian  habitat. 

The  existing  land  use  plan  and  maps 
are  available  for  review  at  the  Burley 
District  Office,  Burley,  Idaho. 

The  public  may  obtain  additional 
information  about  the  exchange 
proposal  by  contacting  the  Bureau  of 
Land  Management.  Attn.  Ted  S. 
Milesnick.  Route  3.  Box  1.  Burley,  Idaho 
83318,  (208)  678-5514. 

Date:  November  10.  lfl««. 
Gerald  L.  Quinn, 

District  Manager. 

(FR  Doc.  88-26750  Filed  11-17-68;  8:45  am] 

BILUNG  CODE  4310-GG-M 


[ID-040-4320-10] 

Salmon  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting. 

summary:  The  Salmon  District  of  the 
Bureau  of  Land  Management  (BLM) 
announces  a  forthcoming  meeting  of  the 
Salmon  District  Grazing  Advisory 
Board. 

DATE:  The  meeting  will  be  held  on 
Thursday.  January  5. 1989,  at  the  Salmon 
District  Office,  Bureau  of  Land 
Management,  Conference  Room, 
Highway  93  South,  Salmon,  Idaho  83467. 
The  meeting  will  begin  at  10:00  a.m. 
SUPPLEMENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with  Pub. 
L.  92-463.  The  meeting  is  open  to  the 
public;  public  comments  on  agenda 
items  will  be  accepted  from  1:00  to  1:30 
p.m.  Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  430,  Salmon,  Idaho  83467  by 
December  27. 1988.  The  agenda  items 
are  (1)  purchasing  of  materials,  (2)  FY  88 
completed  projects.  (3)  advisory  board 
proposed  projects.  (4)  8100  Projects.  (5) 


allotment  management  plans,  (6) 
drought,  (7)  any  other  issues  dealing 
with  grazing  management  in  the  Salmon 
District. 

Summary  minutes  of  the  meeting  will 
be  kept  in  the  District  Office  and  will  be 
available  for  public  inspection  and 
reproduction  during  business  hours  (7:45 
a.m.  to  4:15  p.m.)  within  30  days  after 
the  meeting. 

FOR  FURTHER  INFORMATION,  CONTACT 
Robert  W.  Heidemann.  Acting  District 
Manager,  Bureau  of  Land  Management, 
Salmon  District  Office,  P.O.  Box  430, 
Salmon,  Idaho  83467  (phone  208/756- 
5400). 

Dated:  November  9, 1988. 
Rotiert  W.  Heidemann, 
Acting  District  Manager. 
(FR  Doc.  88-26668  Filed  11-17-88:  8:45  am) 

BILLING  COOC  4310-G6-M 

[(NV-930-09-4212-11;  N-41565-14)] 

Realty  Action;  Lease/Purchase  For 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
the  City  of  Las  Vegas,  Clark  County, 
Nevada  has  been  identified  and 
examined  and  will  be  classified  as 
suitable  for  lease/purchase  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.21S.,  R.60E., 
Sec.  4,  lots  49  and  50 
Aggregating  10.350  acres  (gross) 

This  parcel  of  land  contains 
approximately  10.350  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  an  elementary  school  The 
lease  and/or  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the 
authority  of  the  United  States,  Act 
of  August  30, 1890,  26  Stat.  391,  43 
U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the 
right  to  prospect  for,  mine  and 
remove  such  deposits  from  the  same 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

and  will  be  subject  to: 


1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with 
the  transportation  plan  for  the  City 
of  Las  Vegas. 

2.  Those  rights  for  transmission  line 
purposes  which  have  been  granted 
to  Nevada  Power  Company  by 
Permit  No.  NEV-044109  under  the 
Act  of  October  21, 1976  (90  Stat. 
2776;  43  U.S.C.  1761). 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
deverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  November  7. 1988. 
Ben  F.  Collins, 

District  Manager,  Las  Vegas.  NV. 
[FR  Doc.  88-26661  Filed  11-17-88:  8:45  amj 

BILUNG  CODE  4310-NC-M 


[NV-930-09-4212-11;  N-41565-11] 

Realty  Action;  Lease/Purchase  For 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
Las  Vegas.  Clark  County.  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.21S..  R.60E., 
Sec.  15.  Nwy«swy4 
Aggregating  40  acres  [gross] 


This  parcel  of  land  contains 
approximately  40  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  a  high  school  site.  The  lease 
and/or  patent,  when  issued,  will  he 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the 
authority  of  the  United  States,  Act 
of  August  30, 1890.  26  Stat.  391,  43 
U.S.C.  945. 

2.  AH  minerals  shall  be  reserved  to  the 
United  States,  together  with  the 
right  to  prospect  for,  mine  and 
remove  such  deposits  from  the  same 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with 
the  transportation  plan  for  Clark 
County. 

2.  Those  rights  for  telephone  and 
powerline  purposes  which  have 
been  granted  to  Central  Telephone 
Company /Nevada  Power  Company 
by  Permit  No.  N-24663  under  the 
Act  of  October  21. 1976  (90  Stat. 
2776);  43  U.S.C.  1761. 

3.  Those  rights  for  waterline  purposes 
which  have  been  granted  to  the  Las 
Vegas  Valley  Water  District  by 
Permit  No.  N-24659  under  the  Act  of 
October  21. 1976  (90  Stat.  2776);  43 
U.S.C.  1761. 

4.  Any  development  and  proposed 
development  of  a  parcel  affected  by 
the  100-year  flood  plain  shall  be 
subject  to  review  and  regulations  by 
Clark  County  Department  of  Public 
Works.  Flood  Control  Division  for 
flood  control  and  storm  water 
management. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  conceming  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  5765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 
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For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  conmients  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  November  7, 1968. 
Ben  F.  Collins. 

District  Manager,  Las  Vegas.  NV). 
FR  Doc.  88-26662  Filed  11-17-88:  8:45  am] 

BILUNG  CODE  4310-HC-M 

[NV-930-09-4212-11;  N-41565-081 

Realty  Action;  Lease/Purchase  For 
Recreation  And  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
the  City  of  Las  Vegas,  Clark  County, 
Nevada  has  been  identified  and 
examined  and  will  be  classified  as 
suitable  for  lease/purchase  under  the 
Recreation  and  Public  Piirposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.].  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  IMerldian,  Nevada 

T.20S..  R.60E., 
Sec.  22.  SEy4NWy4SEy4 
Aggregating  10  acres  (gross) 

This  parcel  of  land  contains 
approximatley  10  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  an  elementary  school.  The 
lease  and/or  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the 
authority  of  the  United  States.  Act 
of  August  30. 1890.  26  Stat.  391,  43 
U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the 
right  to  prospect  for,  mine  and 
remove  such  deposits  from  the  same 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

and  will  be  subject  to: 
1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with 


the  transportation  plan  for  the  City 
of  Las  Vegas. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  November  7, 1988. 
Ben  F.  Collins. 

District  Manager.  Las  Vegas.  NV. 

[FR  Doc.  88-26663  Filed  11-17-88;  8:45  am] 

BILUNO  CODE  4310-HC-M 

[NV-930-09-4212-11;  N-41565-121 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes;  Clark 
County,  NV 

The  following  described  public  land  in 
the  City  of  Las  Vegas.  Clark  County, 
Nevada  has  been  identified  and 
examined  and  will  be  classified  as 
suitable  for  lease/purchase  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  889  et  seq.).  The 
land  will  not  be  offered  for  lease/ 
purchase  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.20S..  R.60E., 
Sec.  22,  NEy4NWy4 

Aggregating  40  acres  (gross) 

This  parcel  of  land  contains 
approximately  40  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  a  high  school  site.  The  lease 
and/or  patent,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purj>oses  Act  and 
applicable  regulations  of  the  Secretary 


of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the 
authority  of  the  United  States,  Act 
of  August  30, 1890,  26  Stat.  391,  43 
U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the 
right  to  prospect  for,  mine  and 
remove  such  deposits  from  the  same 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with 
the  transportation  plan  for  the  City 
of  Las  Vegas. 

2.  Those  rights  for  powerline  purposes 
which  have  been  granted  to  Nevada 
Power  Company  by  Permit  No. 
Nev-061618  under  the  Act  of 
October  21. 1976  (90  Stat.  2776;  43 
U.S.C.  1761). 

3.  Those  rights  for  powerline  and 
telephone  line  purposes  which  have 
been  granted  to  the  Las  Vegas 
Valley  Water  District  by  Permit  No. 
N-17000  under  Pub.  L.  83-666. 

4.  Those  rights  for  flood  detention 
basin  purposes  which  have  been 
granted  to  the  City  of  Las  Vegas  by 
Permit  No.  N-37223  under  the  Act  of 
October  21, 1976  (90  Stat.  2776:  43 
U.S.C.  1761). 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 


Date:  November  7, 1968. 
Ben  F.  Collina. 

District  Manager.  Las  Vegas.  NV. 

[FR  Doc.  88-26664  Filed  11-17-88;  8:45  am) 

WLLINa  COOC  4310-HC-M 

[NV-930-09-4212-11;  N-46674] 

Realty  Action;  Lease/Purchase  For 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
Moapa,  Clark  County.  Nevada  has  been 
identified  and  examined  and  will  be 
classified  as  suitable  for  lease/purchase 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C.  869 
et  seq.).  The  lands  will  not  be  offered  for 
lease/purchase  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Mount  Diablo  Meridian.  Nevada 

T.  14  S.,  R.  66  E.. 

Sec.  34,  NV4SWy4NWy.SEy..  S%NWy4- 

Nwy4SEy4,  SEy4Swy4Nwy4SEy4. 

Aggregating  15  acres  (gross) 

This  parcel  of  land  contains 
approximately  15  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  an  elementary  school  site. 
The  lease  and/or  patent,  when  issued, 
will  be  subject  to  the  provision  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 

States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  mineral  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

2.  Those  rights  for  transmission  line 
purposes  which  have  been  granted  to 
Overton  Power  District  by  Permit  No. 
NEV-044096  under  the  Act  of  March  4. 
1911  (36  Stat.  1253;  43  U.S.C.  961). 

3.  Those  rights  for  transmission  line 
purposes  which  have  been  granted  to 
Overton  Power  District  by  Permit  No. 
CC-020948  under  the  Act  of  December 
21. 1928  (45  Stat.  1057;  43  U.S.C.  617D). 

4.  Those  rights  for  highway  purposes 
which  have  been  granted  to  Nevada 
Department  of  Transportation  by  Permit 
No.  NEV-060130  under  the  Act  of 
November  9, 1921  (42  Stat.  216). 


5.  Those  rights  for  a  range 
improvement  fence  which  have  been 
granted  to  Charles  Hester  by  Permit  No. 
4019  under  Section  4  of  the  Taylor 
Grazing  Act. 

6.  An  easement  80  feet  in  width.  40 
feet  on  each  side  of  the  centerline,  for 
the  existing  county  road  known  as 
Henry  Road,  in  favor  of  Clark  County, 
for  road,  public  utilities  and  flood 
control  purposes  to  insure  continued 
ingress  and  egress  to  adjacent  lands. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  November  7, 1988. 
Ben  F.  Collins, 

District  Manager.  Las  Vegas.  NV. 
[FR  Doc.  88-26665  Filed  11-17-88:  8:45  am] 
BILLING  CODE  4310-HC-M 


INV-930-09-4212-14;  N-41595] 

Realty  Action;  Non-Competitive  Sale  of 
Public  Land  in  Lyon  County,  NV 

The  following  described  parcels, 
comprising  170  acres,  have  been 
examined  and  identified  as  suitable  for 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976  (90  Stat.  2750;  43  U.S.C. 
1713),  at  no  less  than  the  fair  market 
value: 

Parcel  A 

T.  20  No..  R.  24  E., 

Sec.  36.  NWV4NWy4SEy4.  Sy2NWy4SE'/4. 

sy2SEy4. 

Aggregating  110  acres. 


Parcel  B 

T.  20  N..  R.  25  E.. 
Sec.  32.  N'/2NEy4SWy4.  NWV4SWV4. 

Aggregating  60  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  described  land 
shall  be  segregated  from  appropriation 
under  the  public  land  and  mining  laws, 
excepting  the  mineral  leasing  laws.  This 
segregative  effect  shall  terminate  upon 
issuance  of  a  patent,  upon  publication  in 
the  Federal  Register  of  a  termination  of 
the  segregation  or  270  days  from  the 
date  of  this  publication,  whichever 
comes  first. 

The  parcel  will  be  offered  by  direct 
sale  to  Nevada  Cement  Company. 
Nevada  Cement  Company  has  utilized 
this  property  in  the  past  in  conjunction 
with  a  limestone  quarry  operation 
located  on  adjacent  private  land,  and 
has  made  a  substantial  investment  in 
improvements  on  this  public  land. 

The  proposed  sale  is  consistent  with 
Bureau  land  use  plans  and  local 
government  planning.  The  land,  because 
of  its  location  and  other  characteristics, 
is  difficult  and  uneconomic  to  manage 
as  a  part  of  the  public  lands  and  is  not 
suitable  for  management  by  another 
Federal  department  or  agency. 

Patent  for  the  parcel  when  issued  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  under  the  Act  of 
August  30, 1890,  26  Stat.  391:  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  (A  more  detailed  description 
of  this  reservation  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  BLM  Office.) 

The  reservation  will  be  modified  if  the 
patentee  elects  to  purchase  the  mineral 
interests  of  the  United  States  in 
accordance  with  section  209(b)(l)(l)  of 
Pub.  L.  94-579. 

Acceptance  of  an  offer  will  constitute 
an  application  to  purchase  the  mineral 
estate  having  no  known  mineral  values, 
and  will  require  payment  of  a  S50.00 
nonrefundable  fee. 

Since  Parcel  A  has  no  known  mineral 
values,  all  mineral  interests  may  be 
conveyed  simultaneously  with  the 
surface  estate.  Parcel  B  is  classified 
prospectively  valuable  for  geothermal 
steam  and  associated  geothermal 
resources  and  sodium  and  potassium 
compounds.  All  mineral  interests  in 
Parcel  B  excepting  geothermal  steam 
and  sodium  and  potassium  may  be 
purchased  simultaneously  with  the 
surface  estate.  The  geothermal  and 
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sodium  and  potassium  portions  of  the 
mineral  estate  can  only  be  sold  in 
accordance  with  section  209b(l)[2)  of 
Pub.  L.  94-579  at  fair  market  value. 

The  patent  will  also  be  subject  to: 
Those  rights  for  highway  purposes 
which  have  been  granted  to  the  State  of 
Nevada,  Department  of  Transportation, 
its  successors  or  assigns,  by  right-of- 
way  grant  CC-020699. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the 
Carson  City  District  Office.  1535  Hot 
Springs  Road.  Suite  300,  Carson  City. 
Nevada  89701. 

The  land  will  be  offered  for  sale  no 
earlier  than  60  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  For  a  period  of  45  days  from 
the  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Carson  City  District  Manager.  Any 
adverse  comments  will  be  evaluated 
and  this  notice  will  be  upheld,  modified 
or  vacated. 

In  the  absence  of  any  objections,  this 
Realty  Action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  this  9th  day  of  November,  1988. 
lames  W.  Elliott 
District  Manager. 
|FR  Doc.  88-26751  Filed  11-17-88;  8:45  amj 

BILLING  COOC  4310-MC-li 


[NV-930-09-4212-11;  N-419861 

Realty  Action;  Lease  or  Conveyance  of 
Public  L^nds  for  Recreation  and  Public 
Purposes  Washoe  County.  NV 

The  following  described  public  land 
has  been  identified  as  suitable  and  will 
be  classified  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  (43  U.S.C.  869.  et  seq.): 

ML  Diablo  Meridian.  Nevada 

T.  20  N.,  R.  20  E., 
Sec.  26.  SWV4SE'/4SWV«,  W'/2SE%S 
EV4SWy4. 

The  land  aggregates  15  acres.  The 
applicant,  the  City  of  Sparks.  Nevada 
proposes  to  use  the  land  for  a 
recreational  park. 

The  land  is  not  required  for  a  federal 
purpose.  Disposal  is  consistent  with  the 
bureau's  planning  for  the  area  and 
would  be  in  the  public  interest. 

The  lease  when  issued  will  be  subject 
to  the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  Interior. 
Patent  if  issued  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 


the  United  States  pursuant  to  the  Act  of 
August  30. 1890  (43  USC  945]. 

2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  it.  or  persons 
authorized  by  it,  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  Interior 
may  prescribe. 
And  will  be  subject  to: 

1.  Poweriine  rights-of-way  CC-025152. 
NEV-065144  and  N-30813— Sierra 
Pacific  Power  Company. 

2.  Access  Road  right-of-way  N- 
39897— City  of  Sparks. 

3.  The  rights  associated  with  the 
operation  and  maintenance  of  the 
Cinnabar  Hill  ditch  under  the  Legislative 
Act  of  1866. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management  Office. 
Carson  City  District  Office. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  Recreation  and  Public  Purposes 
Act  and  the  mineral  leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  1535  Hot  Springs  Road,  Suite 
300.  Carson  City.  Nevada  89406.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of 
adverse  comments  the  classification  of 
the  land  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated  this  3rd  day  of  November  1988. 
lames  W.  Elliott. 
District  Manager. 
(FR  Doc.  88-28699  Filed  11-17-88;  8:45  am] 

BILUNQ  CODE  4310-MC-M 


[AZ-050-9-4212-131 

Arizona:  Resource  Management 
Planning;  Yuma  District  Resource 
Management  Plan 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction  to  Notice  of  Intent  to 
File  Category  I  Amendment  to  Yuma 
District  Resource  Management  Plan  and 
Notice  of  Availability  of  Yuma  District 
Resource  Management  Plan 
Amendment,  Decision  Record,  and 
Public  Comment  Period. 

This  corrects  Federal  Register  notices 
printed  in  Vol.  53.  No.  16.  January  26. 
1988.  p.  2095.  and  Vol.  53,  No.  105,  June 
1, 1988.  p.  20025.  Additional  acres  of 


public  land  now  identified  for  disposal 
are  445  acres  instead  of  425  acres  as 
identified  in  the  Notice  of  Intent  and  432 
acres  as  identified  in  the  Notice  of 
Availability.  In  legal  description  for  T.  3 
N..  R.  21  W..  G&SRM.  AZ.  add  lot  10  to 
the  already  identified  lot  9  in  sec.  3.  The 
acreage  designated  for  disposal  is 
increased  to  56,205  from  56.192  acres. 
Herman  L.  Kast. 
District  Manager. 

Date:  November  10, 1988. 
[FR  Doc.  88-26667  Filed  11-17-88:  8:45  am] 

BRi-INO  COOC  4310-32-M 


[AA  340  09  4332  02] 

Interim  Management  Policy  and 
Guidelines  for  Lartds  Under 
Wilderness  Study  Review 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Reissuance  of  the  interim 

management  policy  and  guildelines  for 

lands  under  wilderness  study  review. 

SUMMARY:  The  Interim  Management 
Policy  and  Guidelines  for  Lands  Under 
Wilderness  Review,  first  published  in 
the  Federal  Register  on  December  12. 
1979  (44  FR  72014],  and  revised  on  July 
12, 1983  (48  FR  31854),  has  been  reissued 
as  a  Bureau  of  Land  Management 
Manual  and  a  Handbook  for  Field  Office 
use.  The  Manual  and  Handbook  are  now 
included  in  the  Bureau  of  Land 
Management  Directives  system  under 
the  8550  subject  function  series. 
FOR  FURTHER  INFORMATION  CONTACT. 
Elizabeth  Owen,  Division  of  Recreation. 
Cultural  and  Wilderness  Resources. 
Bureau  of  Land  Management.  18th  and  C 
Sts..  NW..  Room  3360  Main  Interior 
Bldg.,  Washington,  DC.  20240.  Telephone 
(202)  343-6064. 

EFFECTIVE  DATE:  November  18. 1988. 
SUPPLEMENTARY  INFORMATION:  Copies 
may  be  obtained  by  contacting  the 
appropriate  BLM  State  Office. 
Addresses  are  listed  below: 
Terry  O'Sullivan,  Wilderness 

Coordinator,  Bureau  of  Land 

Management,  701  C  Street.  Box  13. 

Anchorage.  Alaska  99513. 
Jim  Currivan.  Wilderness  Coordinator, 

Bureau  of  Land  Management,  3707  N. 

7th  Street.  P.O.  Box  16563.  Phoenix. 

Arizona  85011. 
Richard  Barbar.  Acting  Wilderness 

Coordinator,  Bureau  of  Land 

Management,  2800  Cottage  Way.  E- 

2841.  Sacramento,  California  95825- 

1889. 
Eric  Finstick.  Wilderness  Coordinator, 

Bureau  of  Land  Management,  2850 


Youngfield  Street,  Lakewood. 

Colorado  80215. 
George  Nelson,  Wilderness  Coordinator, 

Bureau  of  Land  Management,  3380 

Americana  Terrace.  Boise,  Idaho 

83706. 
Bob  Lund,  Wilderness  Coordinator. 

Bureau  of  Land  Management,  222  N. 

32nd  Street.  P.O.  Box  36800,  Billings, 

Montana  59107. 
Dave  Wolf,  Wilderness  Coordinator. 

Bureau  of  Land  Management.  850 

Harvard  Way.  Reno.  Nevada  89520. 
Jon  Joseph.  Wilderness  Coordinator. 

Bureau  of  Land  Management.  P.O.  Box 

1449.  South  Federal  Place.  Santa  Fe. 

New  Mexico  87504-1449. 
Dave  Harmon,  Wilderness  Coordinator. 

Bureau  of  Land  Management.  P.O.  Box 

2965.  825  N.E.  Multnomah  Street, 

Portland,  Oregon  97208. 
Greg  Thayn,  Wilderness  Coordinator, 

Bureau  of  Land  Management,  324 

South  State  Street,  Salt  Lake  City, 

Utah  84111-2303. 
Wayne  Erickson,  Wilderness 

Coordinator,  Bureau  of  Land 

Management,  2515  Warren  Avenue, 

P.O.  Box  1828,  Cheyenne,  Wyoming 

82003. 
Robert  F.  Buiford. 

Director,  Bureau  of  Land  Management. 
November  7, 1988. 
[FR  Doc.  88-26739  Filed  11-17-88;  8:45  am) 

BILLING  CODE  4310-a4-M 

lES-940-09-4520-13;  (ES-039797,  Group 
81)1 

Arkansas;  Filing  of  Plat  of  Dependent 
Resurvey 

Novembr  10. 1988. 

1.  The  plat,  in  eight  sheets,  of  the 
dependent  resurvey  of  the  south 
boundary.  Township  15  North  Range  22 
West,  the  east  boundary.  Township  14 
North.  Range  23  West,  the  east 
boundary,  the  subdivisional  lines  and 
survey  of  the  subdivision  of  sections.  1, 
2,  3.  4.  5.  6,  7.  8.  9. 10, 13, 15  and  17,  and 
certain  exceptions  to  U.S.  Forest  tracts 
in  sections  3,  5,  and  8.  and  U.S.  Forest 
Service  Tract  No.  1454  in  section  17. 
Township  14  North.  Range  22  West. 
Fifth  Principal  Meridian.  Arkansas  will 
be  officially  filed  in  the  Eastern  States 
Office.  Alexandria.  Virginia  at  7:30  a.m.. 
on  December  27. 1988. 

2.  The  survey  was  made  at  the  request 
of  the  U.S.  Forest  Service. 

3.  All  inquires  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 
Eastern  States  Office,  Bureau  of  Land 
Management.  350  South  Pickett  Street, 
Alexandria.  Virginia  22304.  prior  to  7:30 
a.m..  December  27. 198a 


4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  |.  Bouman, 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 
[FR  Doc.  88-26749  Filed  11-17-88:  8:45  am) 

BILLING  CODE  431IMiJ-« 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  31344] 

900  Partners'  Investments;  Control 
Exemption;  Amfac,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343,  et  seq.,  acquisition  of  control  by 
900  Partners'  Investments,  of  Amfac. 
Inc.,  and  through  Amfac,  Inc.,  its  control 
of  Fred  Harvey  Transportation 
Company,  subject  to  the  conditions  for 
the  protection  of  railroad  employees  in 
A^eiv  York  Dock  Ry. — Control- 
Brooklyn  Eastern  Dist.,  360  I.C.C.  60 
(1979). 

DATES:  This  decision  is  effective 
November  21. 1988.  Petitions  for 
reconsideration  must  be  filed  by 
December  8. 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31344  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioners'  representative:  Scott  N. 
Stone,  2550  M  Street.  NW.. 
Washington,  DC  20037-1350. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  275-1721.) 

Decided:  November  10, 1988. 

By  the  Commission:  Chairman  Gradison. 
Vice  Chairman  Andre.  Commissioners 
Simmons.  Lamboley,  and  Phillips. 
Commissioner  Simmons  did  not  participate  in 
the  disposition  of  this  proceeding. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-26729  Filed  11-17-88:  8:45  am] 
BILLING  CODE  703S-01-M 


I  Docket  No.  AB-240  (Sub-2X)) 

Cambria  and  Indiana  Railroad  Co.— 
Abandonment  Exemption — in  Indiana 
and  Cambria  Counties,  PA 

Applicant  has  filed  a  notice  o* 
exemption  under  49  CFR  1152  SuLipart 
F — Exempt  Abandonments  to  abandon 
its  14.447-mile  line  of  railroad  between 
Manver  (milepost  20.746)  and  Holmen 
(milepost  6.299),  and  its  2.52-mile  Nanty- 
Glo  Branch  that  intersects  the  main  line 
at  I.C.C.  Station  7-f702.  all  located  in 
Indiana  and  Cambria  Counties.  PA. 

Applicant  has  certified  that:  (1)  No 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10S05(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  December 
18, 1988  (unless  stayed  pending 
reconsideration).  Formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  » 
must  be  filed  by  November  28. 1988. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  ■ 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December8. 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 


'  See  Exempt,  of  Rail  .^tyandonmcnl — Offers  of 
Finan.  AssisL.  4  l.CC2iA  164  (1987).  and  final  rule* 
published  in  the  Fadoral  Register  nn  Docember  22, 
1987  (52  re  4S440— 48446). 

'  A  stay  wlU  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Enerxy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  of  Out  of- 
Service  Roil  Lines.  4  I.C.C.2d  400  (1988). 
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Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Joseph  M. 
O'Malley,  1275  Daly  Avenue,  Bethlehem, 
PA  18015. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  resulting  from 
this  abandonment.  The  Section  of 
Energy  and  Environment  (SEE)  will 
prepare  an  environmental  assessment 
(EA).  SEE  will  issue  the  EA  by 
November  23. 1988.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Carl  Bausch. 
Chief.  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions.  i 

Decided:  November  9. 1988. 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NoreU  R.  McGee.  ' 

Secretary. 
[FR  Doc.  88-26516  Filed  11-17-88:  8:45  am) 

WLLING  COOE  703S-01-M 


[Docket  No.  AB-290  (Sub-22X)] 

The  Georgia  Midland  Railway  Co.— 
Abandonment  Exemption— Between 
Towalaga  and  Griffin,  GA 

The  Georgia  Midland  Railway 
Company  (Georgia  Midland)  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  6.78-mile  line  or  railroad 
between  milepost  9.72-M  near 
Towalaga  and  milepost  16.5-M  near 
Griffin.  GA. 

Applicant  has  certified  that:  (1)  No 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  ort  behalf  of 
such  user)  regarding  cessation  of  service 
on  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 


the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  December 
18, 1988,  unless  stayed  pending 
reconsideration.  Formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) » 
must  be  filed  by  November  28, 1988. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  * 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  8, 1988,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young,  Attorney,  Norfolk  Southern 
Corporation.  One  Commercial  Place. 
Norfolk,  VA  23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  23. 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Carl  Bausch.  Chief.  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  10, 1988. 


'  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  I.C.C.2d  164  (1987),  and  final  rules 
published  in  the  Federal  Register  on  December  22. 
1987  (52  FR  48440-4S446). 

•  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  4  I.C.C.2d  400. 


By  the  Commission.  )ane  F.  Mackall. 
Director,  Office  of  Proceedings. 

Noreta  R.  McGe«. 

Secretary. 

(FR  Doc.  88-26517  Filed  11-17-88;  8:45  am) 

BtLUNG  COOE  7035-O1-4I 


(Finance  Docket  No.  31352] 

Gloster  Southern  Railroad  Co^ 
IModified  Rail  Certificate 

November  9, 1988. 

The  Gloster  Southern  Railroad 
Company  (Gloster)  filed  for  a  modified 
certificate  of  public  convenience  and 
necessity  under  49  CFR  1150.23.  By 
contract  with  the  Marion  County 
Railroad  Authority  (Authority),  Gloster 
was  authorized  to  provide  rail  service 
between  milepost  94  at  Columbia.  MS, 
and  the  interchange  with  the  Illinois 
Central  Railroad  Company  (Illinois 
Central)  at  milepost  121.14  at  Silver 
Creek,  MS.  a  distance  of  approximately 
28.78  miles. 

The  line  was  formerly  owned  and 
operated  by  Illinois  Central  and  was 
authorized  for  abandonment  in  Docket 
No.  AB-43  (Sub-No.  71),  dated 
September  10, 1981,  served  September 
14, 1981.  Subsequent  to  the 
abandonment  becoming  effective  on 
December  31. 1981.  the  abandoned  line 
was  purchased  by  Authority  and 
operated  by  the  Columbia  and  Silver 
Creek  Railroad  Company  (CSC)  under  a 
modified  certificate  of  public 
convenience  and  necessity.  Authority 
entered  into  a  lease  and  operating 
agreement  with  Gloster.  The  agreement 
is  for  a  10-year  period  with  two 
additional  renewal  options  each  for  5 
years.  Gloster,  Authority,  and  CSC  have 
agreed  that  on  November  1. 1988. 
Gloster  will  replace  CSC  as  operator  of 
the  line. 

A  copy  of  this  modified  certificate 
notice  shall  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  88-26514  Filed  11-17-88:  8:45  am] 

BILLING  COOE  703»-01-M 


UMI 


[Flnanc*  Doclcet  No.  31319] 

Indiana  &  Ohio  Central  Railroad,  Inc.; 
Modified  Rail  Certificate 

November  8, 1988. 

The  Indiana  &  Ohio  Central  Railroad, 
Inc.  ("IOC")  filed  for  a  modified 
certificate  of  public  convenience  and 
necessity  under  49  CFR  1150.23.  By 
contract  with  the  City  of  Greenfield,  OH, 
IOC  was  authorized  to  provide  rail 
freight  service  on  29.49  miles  of  rail  line 
between  milepost  44.96  near  Midland 
City,  OH  and  milepost  74.45,  at  Thrifton, 
OH,  in  Highland,  Clinton,  and  Ross 
Counties. 

This  line  was  formerly  owned  and 
operated  by  CSX  Transportation,  Inc. 
(CSX)  and  was  authorized  for 
abandonment  between  Thrifton  and 
Midland  City  in  Docket  No.  AB-55  (Sub- 
No.  243),  CSX  Transportation,  Inc.— 
Abandonment — Between  Thrifton  and 
Midland  City  in  Highland,  Clinton,  and 
Ross  Counties,  OH  (not  printed),  served 
May  31, 1988,  as  corrected  by  notice  to 
the  parties  served  June  24, 1988. 

The  City  of  Greenfield  acquired  the 
line  from  CSX  and  entered  into  a  lease 
and  operating  agreement  with  IOC. 
which  was  to  have  taken  effect  on 
October  28. 1988.  The  agreement  is  for  a 
15-year  period. 

A  copy  of  this  modified  certificate 
notice  shall  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-26515  Filed  11-17-88;  8:45  am] 

BILUNO  COOE  703S-41-M 


DEPARTMErrr  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 


fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modification  issued,  must  be  made  part 
of  every  contract  for  performance  of  the 
described  work  within  the  geographic 
area  indicated  as  required  by  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  Part  5.  The  wage  rates  and 
fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

District  of  Columbia: 

DC88-1  (Jan.  8,  1988) pp.  81-82 

Florida: 

FL88-1  (Jan.  8.  1988) p.  100 

FL88-2  (Jan.  8.  1988) p.  104 

FL88-3  (Jan.  8.  1988) p.  108 

FI.88-5  (Jan.  8.  1988) p.  116 

Fl.88-7  (Jan.  a  1988) p.  120 

FL88-8  (Jan.  8,  1988) p.  122 

FL88-9  (Jan.  8,  1988) p.  124 

FL88-10  (Jan.  8,  1988) p.  126 

FL88-12  (Jan.  8.  1988) p.  130 

FL88-17  (Jan.  8.  1988) p.  144 

Maryland: 

MD8&-1  (Jan.  8,  1988) p.  416 

MD88-11  (Jan.  8.  1988) p.  444 

New  York: 

NY88-2  (Jan.  8.  1988) p.  690 

NY88-3  (Jan.  8.  1988) p.  702 

NY88-6  (Jan.  8.  1988) p.  730 

NY88-7  (Jan.  8.  1988) p.  741 

NY88-12  (Jan.  8.  1988) p.  792 

NY88-18  (Jan.  8.  1988) p.  830 

Pennsylvania: 

PA88-8  (Jan.  8.  1988) pp.  912,  914 

PA8&-10  (Jan.  8.  1988) p.  930 

PA88-15  (Jan.  8.  1988) p.  954 

PA88-16  (Jan.  8,  1988) p.  958 

PA88-19  (Jan.  8.  1988) p.  974.  976 

PA88-20  (Jan.  8,  1988) p.  981 

Volume  II 

Iowa: 

IA88-4  (Jan.  8.  1988) p.  38 

IA88-5  (Jan.  8.  1988) pp.  42-46 

1A88-6  (Jan.  8.  1988) pp.  52-53 

Indiana: 

IN8a-l  (Jan.  8,  1988) p.  235 

IN88-2  (Jan.  8.  1988) p.  249 

IN88-3  (Jan.  8.  1988) pp.  266-267 

IN88-5  (Jan.  8.  1988) pp.  290,  292 

Kansas: 

KS88-6  (Jan.  8.  1988) p.  346 
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Texas: 

TX88-10  (Jan.  8, 1988) p.  960 

Volume  III 

Idaho:  ^ 

ID88-1  (Jan.  8,  1988] p.  142 

North  Dakota: 

ND88-1  (Jan.  8,  1988) p.  222 

ND88-3  (Jan.  &  1988) p.  234 

ND88-4  (Jan.  8, 1988) p.  236 


General  Wage  Determination 
Publication 

General  Wage  determinations  under 
the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402  (202)  783- 
3238. 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
State  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  10th  day  of 
November  1988. 

Roberi  V.  Setera,  | 

Acting  Director,  Division  of  Wage 
Determinations. 
[FR  Doc.  88-26513  Filed  11-17-88;  8:45  am] 

BILUNG  CODE  4510-27-11 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  S-024] 

Shipyard  Employment  Standards 
Advisory  Committee 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA), 
Department  of  Labor. 
action:  Appointment  of  members  of 
Shipyard  Employment  Standards 
Advisory  Committee  (SESAC);  notice  of 
meeting.  

SUMMARY:  This  Notice  announces  the 
selection  of  the  15  members  of  the 
Shipyard  Employment  Standards 


Advisory  Committee  and  schedules  the 
first  meeting  of  that  committee. 
DATES:  The  first  meeting  of  SESAC  will 
begin  on  Tuesday,  December  13, 1988,  at 
9:30  a.m.  The  meeting  will  continue  on 
Wednesday,  December  14, 1988. 

Persons  wishing  to  make 
presentations  to  the  committee  at  this 
meeting  should  submit  written  requests 
by  Tuesday,  December  6, 1988. 
ADDRESSES:  The  SESAC  meeting  will  be 
held  at  the  Washington  Court  Hotel 
(formerly  the  Sheraton  Grand),  525  New 
Jersey  Avenue,  NW.,  Washington,  DC. 

Persons  wishing  to  make 
presentations  to  the  committee  should 
submit  written  requests  to  Mr.  Thomas 
Hall.  OSHA  Division  of  Consumer 
Affairs,  U.S.  Department  of  Labor,  Room 
N3647,  Docket  S-^24,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Thomas  Hall,  at  the  address  listed 
above,  telephone  (202)  523-8617. 

SUPPLEMENTARY  INFORMATION:  The 

Shipyard  Employment  Standards 
Advisory  Committee  (SESAC)  was 
established  by  the  Secretary  of  Labor  on 
June  27. 1988  (53  FR  24156],  in 
accordance  with  the  provision  of  the 
Federal  Advisory  Committee  Act 
(FACA),  as  amended  (5  U.S.C.  App.  I). 

Authority  to  establish  SESAC  is  found 
in  sections  4(b)(2),  (6)(b),  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  653,  655,  656);  section  41  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941);  and 
by  general  agency  authority  in  Title  5  of 
the  United  States  Code.  The  committee 
was  established  to  advise  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  in  the  preparation  of 
a  comprehensive  body  of  standards  for 
the  ship  building,  shipbreaking.  and  ship 
repairing  industries.  The  June  27  notice 
also  solicited  nominations  for 
membership  on  the  committee. 

The  fifteen  members  selected  to  serve 
as  members  of  SEAC.  together  with  the 
interests  represented,  are  as  follows: 


Name 

Representing 

Gasper  C.  O'Anna.  Platzer  Shipyard .... 

Management 

Charles    K.    Klem,    Newport    News 

Do. 

Shipyard. 

Wayne  P.  LaGrange,  Jefftwat  Ship- 

Do. 

yard. 

Robert  Secor,  General  Dynamics 

Do. 

Russell  Axsom,  Steetworfcers 

Labor 

Louis  S.  D'Ambrosio,  Boilermakers 

Do. 

Bedros    Dostoomian,    Sheet    Metal 

Do. 

Workers. 

Frank  Terranova.  Plumbing  &  Pipe 

Do. 

Fitting. 

Pete  SchmkJt,  State  of  Washington 

State 

Bernard  C  Staoor  U.S.  Navy 

Federal 

Joseph  J.  Ocken,  US.  Coast  Guard .... 

Do. 

Laurence  D.  Reed,  NIOSH 

Do. 

Name 

Representing 

Thomas  H.  Vodicka  Maritime  Admin- 

Do. 

istration. 

Linwood  E.  Temple,  Marine  Chemists 

Professional 

Association  (Chairman). 

Janies  R.  Thornton,  American  Indus- 

Do. 

trial  Hygiene  Association. 

Alternates: 

Joseph    P.    Eagan,    Bethlehem 

Management 

Steel. 

James  D.  Bishop,  Palters 

Labor 

Altematates  will  serve  only  if  a 
member  representing  that  interest 
should  resign  or  be  removed  from  the 
committee. 

The  proposed  agenda  for  the  first 
meeting  of  SESAC  is  as  follows: 

L  Call  to  Order,  II.  Opening  Remarks 
by  OSHA  Assistant  Secretary  John  A. 
Pendergrass;  III.  Swearing-in  Ceremony; 
IV.  Purpose/Role  of  SESAC;  V. 
Methodology  to  be  Used;  VI. 
Background  Information;  VII.  Work 
Rules:  VIII.  Discussion  of  Standards 
Package;  IX.  Planning  for  Future 
Meetings. 

As  noted  in  29  CFR  Part  1912.  the 
Chairman  of  the  Advisory  Committee 
will  have  the  authority  to  permit  oral 
presentations  for  the  public  with  regard 
to  agenda  items,  as  time  permits. 
Persons  wishing  to  make  such 
presentations  should  submit  a  written 
request  by  close  of  business,  December 
6. 1988  (see  ADDRESS  section,  above). 
The  request  must  include  the  name  and 
address  of  the  person  wishing  to  appear, 
the  capacity  in  which  the  appearance 
will  be  made,  a  short  summary  of  the 
intended  presentation,  and  an  estimate 
of  the  amount  of  time  needed. 

Signed  at  Washington,  DC,  this  14th  day  of 
November  1988. 
John  A.  Pendergrass. 
Assistant  Secretary. 

[FR  Doc.  88-26660  Filed  11-17-88:  8:45  am] 
MLUNG  COOe  4510-26-M 


NATIONAL  SCIENCE  FOUNDATION 

Materials  Forms  Submitted  for  0MB 
Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming  (202)  357-9520. 

OMB  Desk  Officer:  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs.  ATTN:  Jim  Houser.  Desk 
Officer.  OMB,  722  Jackson  Place.  Room 
3208.  NEOB.  Washington.  DC  20503. 


Title:  National  Science  Foundation 
Proposal/Award  Information. 

Affected  Public:  Individuals,  state  or 
local  governments,  businesses  or  other 
for  profit,  non-profit  institutions,  and 
small  businesses  or  organizations. 

Responses/Burden  Hours:  37,000 
responses;  120  burden  hours  each. 

Abstract:  The  National  Science 
Foundation  supports  research  in  all 
scientific  disciplines,  science  education 
and  research  policy.  This  support  is 
made  through  grants,  contracts,  and 
other  agreements  awarded  to 
universities,  university  consortia, 
nonprofit,  and  other  research 
organizations.  These  awards  are  based 
on  proposals  submitted  to  the 
Foundation. 

Dated:  November  14, 1988. 
Herman  G.  Fleming, 
NSF  Clearance  Officer. 
(FR  Doc.  88-26758  Filed  11-17-88:  8:45  am] 
BILLING  COOE  75S5-01-M 


Forms  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 


Agency  Clearance  Officer:  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place.  Room 
3208.  NEOB,  Washington.  DC  20503. 

Title:  National  Science  Foundation 
Proposal  Evaluation  Process. 

Affected  Public:  Individuals. 

Responses/Burden  Hours:  145,500 
responses;  5  burden  hours  each. 

Abstract:  The  National  Science 
Foundation's  scientists,  engineers  and 
other  officials  evaluate  all  proposals 
submitted  to  the  agency.  To  assist  them 
in  the  evaluation  process,  the 
Foundation  obtains  the  advice  of 
scientists,  engineers  and  others  who  are 
specialists  in  the  fields  covered  in  the 
proposals.  Assistance  is  obtained 
through  mail  review  and  assembled 
panels. 

Dated:  November  14, 1988. 
Herman  G.  Fleming, 
XSF  Clearance  Officer. 
(FR  Doc.  88-26759  Filed  11-17-88;  8:45  am) 

WLUNO  COOE  7SS5-01-M 

Materials  Submitted  For  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 


National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Expedited  Clearance  Request:  NSF  is 
requesting  an  expedited  clearance  from 
OMB  for  a  two  week  turn-around  after 
receipt  at  OMB  (See  following  telephone 
questionnaire). 

Agency  Clearance  Officer:  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place,  Room 
3208.  NEOB.  Washington.  DC  20503. 
Title:  Research  Opportunities  for 
Women  (telephone  survey) 
Affected  Public:  Individuals. 
Responses/Burden  Hours:  560 
respondents;  30  minutes  each. 

Abstract:  This  survey  will  gather 
views  of  several  groups  of  women  (e.g.. 
ROW  awardees,  declinees,  regular 
program  awardees  and  declinees,  and 
non-applicants)  to  assess  initial  impacts 
of  Research  Opportunities  for  Women 
program  and  investigate  several 
questions  related  to  program's 
importance  to  the  targeted  group,  its 
development,  and  its  management 

Dated:  November  8, 198a 
Hennan  G.  Fleming. 
NSF  Clearance  Officer. 

BILUNG  COOE  7S5S-01-M 
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DRAFT 


Edit  check 
Time  start: 


Time  end: 


Minutes: 


Sample  group  assigrment:   | | 

Hajor  field  code:   | | | 


Institution  code:   ( ( | | | 

d4     dS    d6    d7 


Interviewer:   | |_ 


-I I 


Observation  «:   | | | | | 


ROU  AUWOS/DEClllltS  ' 

Hello.  «y  fwae  is  from  the  Pii>lic  Policy  Resources  L«b  at  Texas  MM  University.  Ue  are  helping  the  National 

Science  Fouviatian  to  evaluate  their  proartm  knom  as  Researdi  Oiiportmitics  for  ItaKn.  According  to  the  inforaation  we  have 
betMeen  1985  I  1987  ...  REFER  TO  PROPOSAL  PBOFILE].  Is  that  correct?  (IF  INCCRRECT.  ASCERTAIN  CORRECT  CLASSIFICATIOMl  I'd 
like  to  ask  several  qMestions  about  your  experiences  Mith  NSF,  and  hoM  NSF  can  i^irovc  research  st^iport  for  noaen. 

The  intervieM  Mill  take  about  20  ainutes.  Is  it  convenient  to  talk  Mith  you  noM,  or  should  Me  schedule  a  later  tiae? 
Tour  rcsponaes  Mill  be  treated  confidentially.  Tour  future  contacts  Mith  NSF  cannot  be  influenced  by  your  responses.  Our 
records  regarding  your  proposal  activity  Mith  the  fouidation  arc  co^ete  only  betMeen  1985  and  1987. 
So.  the  first  thing  I'd  like  to  ask  is... 


R1. 


R2. 


R3. 


R4. 


R5. 


Since  October.  1967.  hoM  aany  grant  proposals  have  you  stiaiitted  to  WSf   as  a  principal  or  co-principal  investigator? 

I I  [DON'T  KNOW  '   8,  REFUSE/NA  =  9) 

[RECORD  VERBATIM] 
[IF  NONE.  SKIP  TO  R3] 

Ria.  Of  those,  how  aany  Merc  to  the  MSF's  ■ROW  prograitf? 

I I  [DON'T  KNOU  =  8,  REFUSE/NA  =  91 

[RECORD  VERBATIM] 

Could  you  tell  ae  for  each  NSF  proposal  you've  s(±aitted  since  October.  1987  if  it  is  pending,  auarded.  or  declined? 

a)  I I  pending     [DON'T  KNOU  =  98,  REFUSE/NA  =  99] 

b)  I I  awarded     [DON'T  KNOW  =  98,  REFUSE/NA  «  99] 

c)  I I  declined    [DON'T  KNOU  =  98,  REFUSE/NA  *   99] 

Ue  are  also  interested  in  your  proposal  activity  Mith  the  fouidation  prior  to  1985.  Between  1980  and  1985.  about  how 
■any  grant  proposals  did  you  sUaiit  to  NSF  as  a  principal  or  co-principal  investigator? 

I I I  (DON'T  KNOU  =  98,  REFUSE/NA  »  99) 


R6. 


R7. 


R8 


99. 


[RECORD  VERBATIM] 
[IF  NONE,  SKIP  TO  R5] 

Hou  aany  of  those  betMeen  1980  and  1985  Mere  OMarded? 


.1 I 


[DON'T  KNOU  =  98,  REFUSE/MA  =  99] 


[RECORD  VERBATIM] 

About  hoM  aany  tiaes  have  you  served  as  a  aail  or  panel  reviewer  for  NSF  proposals? 

! 

[DON'T    KNOU  X  98,    REFUSE/NA   -  99] 


(RECORD  VERBATIM] 
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(MARK  UITHOUT  ASKING  IF  R1  =  1] 

Was  the  ROU  proposal  your  first  proposal  to  NSF? 


Tes 

1 

Ho 

2 

(SKIP  TO  R8] 

Don't  know 

8 

(SKIP  TO  R8] 

Refuse/NA 

9 

(SKIP  TO  R8] 

Uhat  Mould  you  say  is  the  aain  reason  that  you  did  not  stiaiit  a  proposal  to  NSF  previously? 


At  the  tiae  you  stiaitted  your  ROU  proposal...  {READ  LISTI 


Yes 


No 


Don't 
Know 


Refuse/ 

NA 


a) 


b) 


Nad  you  previously 
been  a  principal  or 
co-principal  investigator 
on  a  Federal  grant? 


At  the  tiae  you  stAaitted 
the  ROU  proposal  were  you 
returning  to  your  career 
after  an  interrtption? 


c)   [IF  TES]  Uhy  was  there  a  career  interr\4>tian?  [FIELD  CODE.] 

family  1 

teaching  2 

took  arwther  job  3 

husband's  job  4 

denied  tenure  S 

other  6 


[DESCRIBE] 


.1 I 


Now  did  you  first  hear  about  the  ROW  grant  prograaT?  [FIELD  CODE.] 


NSF  Program  Office 

Campus  research  office 

Dean 

Department  Head 

Colleagues 

Conference 

Ad  or  notice  in  publication 


Other 


01 
02 
03 
04 
05 
06 
07 

08 


[DESCRIBE] 


I_I_I 


Don't  know  98 

Refuse/NA  99 

R9s.  And  about  itfiat  year  was  that? 


.1 


Don't  kr>ow 
Refuse/NA 


98 
99 


UMI 
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filO. 


811. 


812. 


813. 


BU. 


815. 


Uho  first  suggested  that  you  siiaiit  a  proposal  to  MW?   [FIELD  CODE  RESPONSE] 


self 

colleague 

NSF  disciplinary  program  officer 

80U  program  manager 

Other 


Don't  know 
Refuse/NA 


1 
2 
3 

4 
5 

8 

9 


(DCSCR1B£] 


Uhy  did  you  decide  to  apply  through  the  ROW  prograa  instead  of  directly  throui^  the  regular  HSF  prograas?  [FIELD  CODE] 


met  eligibility  criteria  for  ROW 
applied  to  ROU  as  one  of  several  funding 

alternatives  (eg.  applied  to  both) 
better  chance  of  success  at  ROU 
advised  to  apply  by  MSF  program  officer 
Other 

[OESCR I  BE  ] 


1 

-2 

S 
« 

s 


.1 I 


Don't  know  i 

Refuse/NA  ' 

HoM  iifiortant  Mould  you  say  that  the  existence  of  the  ROU  prograa 
i^ien  you  did?  Would  you  say  it  was  tREAD  LIST]: 


98 
99 


in  your  decision  to  subait  •  research  proposal 


Very  iaportant  | 

Moderately  i^jortant 
Slii^tty  iaportant,  or 
Mot  iaportant  at  all   in  your 
decision  to  subait  a  research 
proposal  at  that  tiae 

Don't  know 

Refuse/NA  I 


What  Mere  your  general    ii^essions  of  the  ROW  prograa  before  stiaiitting  your  proposal?      [RECORD  VERBATIM] 

B)   I I. 

b)   .    I 1. 


Don't  know 
Refuse/NA 


98 
99 


Would  you  say  that  inforastion  about  how  to  go  about  getting  a  project  ftsided  by  MSF  Mas  (READ  LIST]: 


very  easy  to  obtain, 
soaewhat  easy  to  obtain, 
neither  easy  nor  hard  to  obtain, 
fairly  hard  to  obtain,  or 
very  hard  to  obtain? 

Don't  know/no  contact 
Refuse/NA 


1 
2 
S 

4 
S 

8 
9 


How  long  did  it  take  you  to  prepare  your  ROW  proposal  for  NSF? 


1  month  or  less  1 

2  months  2 

3  months  3 

4  months  4 


5  months 

6  or  more  months 
Don't  know 
Refuse/NA 


ei6.    What  did  you  learn  frca  your  experience  apptyinc  for  the  ROM  rewarch  grant  during  the  19R  87  period?  (PRONPT  wITn 
What  else?  RECOaO  VERBATIM.] 


817. 


818. 


R19. 


R?0. 


Don't   know 
Rcfusc/NA 


99 


How  would  «3U  characterije  your  experir^e  with  the  ROU  prograa.      [PBOeE    FOR  0£SC8IPTIVt  ADJECUVFS.      FBOeE  :      Do  you 
have  any  further  thoughts  re»ardir«  your  experience  HifS  »<W7     ^ROfiE   FOR  COMPUTE  RESPONSE]    [BKORD  VIRBMIM} 


Don't  know 
Refuse/NA 


98 
99 


Row  would  you  characterise  your  experiences  with  NSF  other    than  ROU?    [f^ROBE    FOR   DESCRIPTIVE    ADJECTIVES.      PRC*C    FOR 
COHPLETE    RESPONSE.      RECORD   VERBATIM.) 

I I I 


Don't  know 
Refuse/MA 


90 
99 


To  i*»at  exterrt  would  you  recosKnl  the  ROU  prograa  to  eligible  wcacn?    Would  you  (READ  LISTJ; 


definitely  recr— rnrt  It, 
■ildly  recoai  nri  it. 
aildly  discourage  it,  or 
definitely  discourage  it? 

Don't  krww 
Refuse/MA 


1 
2 
3 

4 

• 
9 


Hwrirv  9one  thro*^  the  UU  propoMl   process,    if  you  were  eligible,   how  s«-iouBly  would  you 
proposal   to  ROW  again?   [DO  MOT  READ  LIST] 


consider  aiisittino  • 


definitely  consider 

■light  consider 

definitely  would  rK>t  consider 

Don't  know 
Sefuse/NA 


1 
2 
3 

9 


BEST  COPY  AVAILABLE 
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R21.         Do  you  think  that  your  colleagues  regard  an  ROU  award  differently  froa  •  regular  award? 

Yes  1 

No 

Col  leagues  don't  know  about  ROW   3 

Don't  know 
Refuse/NA       I 


R?4. 


2 

(SKIP  TO  R22] 

3 

tSKIP  TO  R22] 

a 

CSKIP  TO  R221 

9 

(SKIP  TO  R22J 

R21a. 


In  what  way? 


[RECORD  VERBATIM] 


.l_l_l 
.l_l_l 


As  •  result  of  the  planning  grant 

a.      Are  you  currently  preparing  or  did  you  sUait  a  research 

proposal  to  ROW? 
to.  Are  you  currently  preparing  or  did  you  stiait  a  research 

proposal  through  regular  NSF  prograar? 
c.      Are  you  currently  preparing  or  did  you  sdaiit  a 

proposal  for  another  finding  source? 

[PRQHPT:  Please  describe  thea  to  mt.     RECORD  VERBATIM] 


9 
9 
9 


[SKIP  TO  R30]- 


UMI 


[IF  1987  PLANMIMG  GRANT  APPLICANT:    IF  AUAROEE.  SKIP  TO  R23 

IF  OECLINEE,  SKIP  TO  R2S] 


[IF  1987  OR  LATER  ROU  APPLICANT: 

[IF  1985  OR  1986  ROW  APPLICANT,  ASK] 
R22. 


IF  AUARDEE,  SKIP  TO  R26. 
IF  DECLINEE,  SKIP  TO  R27.] 


In  1967,  ROW  was  expanded  to  include  saall  grants  to  si^^port  activities  associated  with  planning  a  research  project. 

How  useful  would  such  a  saall  planning  grant  have  been,  had  it  been  available  at  the  tiae  you  applied  for  research 
st4:port?   [READ  LIST] 

Very  useful  1 

Moderately  useful  2 

Hot  very  useful  3 

Hot  useful  at  all  4 

Don't  know      |  8 

Refuse/NA  9 


--(IF  ROW  AWARDEE,  SKIP  TO  R26)  ■ 
(IF  ROW  DECLINEE,  SKIP  TO  R27] 


[IF  1987  PLANNING  GRANT  AWARDEE.  ASK]: 


R23.  I  aa  going  to  ask  you  about  soae  areas  in  which  you  aay  have  been  affected  as  a  result  of  having  received  an  ROU 
Planing  Grant.  Please  indicate  for  each  itea  whether  you  feel  the  iapact  of  the  award  has  been  great,  aoderate,  none 
at  all,  or  too  soon  to  tell. 

a.  In  teras  of  helping  you  find  collaborators  for  future 

research,  would  you  say  the  iapact  of  the  award 
was...  [READ  OPTIONS.]? 

b.  How  about  for  helping  you  establish  the  precise  direction 

of  your  future  research? 
C.      For  helping  you  discover  the  aajor  weaknesses 

in  your  research  idea? 
d.      For  helping  you  discover  that  you  needed  to  spend 

aore  tiae  developing  your  idea? 
C.      In  teras  of  providing  a  good  proposal  writing 

experience,  would  you  say  the  iapact  of  the 

award  was...  [READ  OPTIONS.]  1 

f.  How  about  for  encouraging  you  to  seek 

further  research  fuvling?  1 

g.  For  helping  you  get  tenure  or  proaotion?  1 
h.  For  helping  you  get  a  salary  increase?  1 
I.      Are  there  any  other  ways  in  which  you  have  been  affected 

as  a  result  of  the  planning  grant?  1 

[PROMPT:  Please  describe  thea  to  ae.  RECORD  VERBATIM] 


eat 

Moderate 

None 

Soon 

0/K 

RF/N 

2 

3 

4 

8 

9 

2 

3 

4 

8 

9 

2 

3 

4 

8 

9 

2 

3 

4 

8 

9 

[IF  1987  PLANNING  GRANT  DECLINEE.  ASK]; 


R25. 


I  aa  going  to  ask  you  about  soae  areas  in  which  you  aay  have  been  affected  as  a  result  of  not  having  received  an  ROU 
Planning  Grant.  Please  indicate  for  each  itea  whether  you  feel  the  iapact  of  the  award  decision  has  been  great, 
aoderate,  none  at  all,  or  too  soon  to  tell. 


In  teras  of  helping  you  find  collaborators  for  future 

research,  would  you  say  the  iapact  of  the 

experience  was...  [READ  OPTIONS.]? 
How  about  for  helping  you  refine  the  direction 

of  your  future  research? 
For  helping  you  discover  the  aajor  weaknesses 

in  your  research  idea? 
For  helping  you  discover  that  you  needed  to  spend 

aore  tiae  developing  your  idea? 
How  Mjch  iifiact  did  the  decline  have  in  teras  of 

discouraging  you  froa  seeking  further 

research  finiing? 
How  auch  iifwct  did  it  have  on  your  ability  to  get 

tenure  or  proaotion? 
How  auch  iapact  did  it  have  on  your  chance  of  receiving 

a  salary  increase? 
Are  there  any  other  ways  in  liiich  you  have  been  affected 

as  a  result  of  not  having  received  the 

planning  grant? 


Great   Moderate  Hone   Soon  D/K 


2 
2 


(PROMPT:  Please  describe  thea  to 


RECORD  VERBATIM] 


[SKIP  TO  R301- 


RF/HA 
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UMI 


CIF   ROW  *WARDEE.    ASK]: 


R29. 


R26. 


I  am  going  to  ask  you  about 
Please  indicate  for  each  itc 
tell. 


areas  in  Mhich  you 
•Aether  you  feel  the  i 


have  been  affected  as  result  of  having  received  an  «0U  award, 
t  of  IGU  has  been  great,  aoderate.  none  at  all,  or  too  soon  to 


Great        Moderate     Nore        Soon     D/K 


RF/NA 


a) 


b) 

c) 
d) 

e) 
f) 

9) 
h) 
i) 


J) 

k) 
I) 


In  teras  of  erhancing  your  txvlerstanding  of  hoM  to  locate 

research  fixviing,  noutd  you  say  the 

ii^Mct  of  the  award  Mas...  [READ  OPTIONS] 
How  about  for  ef^ancing  your  understanding  of  the 

NSF  proposal  process? 
For  incrcMing  your  ability  to  spend  ti«e  doing  research? 
In  tervB  of  increasing  the  respect  of  you  colleagues  nould 
you  say  the  i^aact  of  the  ROU  award  was  [READ  OPTIONS] 
How  about  for  iifiroving  your  reputation  in  your  field? 
For  increasing  your  access  to  laboratory  ec^ipaent 

or  instruKntation? 
For  increasing  your  available  si^port  for  students? 
For  erhancing  your  pL<>lication  record? 
In  teras  of  providing  a  good  proposal  writing 

experience,  would  you  say  the  iapact  of 

the  award  was...  [READ  OPTIONS] 
How  about  for  encouraging  you  to  seek  further 

research  ftviding? 
For  helping  you  get  tenure  or  proaotion? 
For  helping  you  get  a  salary  increase? 
Are  there  any  other  ways  in  »Aich  you  have  been  affected 

as  a  result  of  having  received  the  ROU  award? 


2 

8 

9 

2 

8 

9 

2 

8 

9 

2 

8 

9 

2 

8 

9 

2 

8 

9 

2 

8 

9 

[PROMPT:  Please  describe  thea  to  me.     RECORD  VERBATIM.] 


[IF  ROW  DECLINEE.  ASK]: 

R27.    Uhy  do  you  think  that  your  proposal  was  not  fmjed? 


[SKIP  TO  R301- 


Dofi't   know 
Refuse/NA 


[RECORD  VERBATIM] 

98 
99 


R28. 


What  did  you  do  after  your  proposal  was  declined?  [READ  LIST] 


a)  Did  you  contact  MSF  to  question  or  try  to  mlerstand  their  decision? 

b)  Did  you  revise  and  restiaiit  your  proposal  to  the  ROU  prograa? 

c)  Did  you  look  for  finding  elsetitere? 

d)  Did  you  continue  working  on  the  idea  without  fi««iing? 

e)  Did  you  respond  in  any  other  ways? 


Yes 


[PROMPT:  Please  describe  the*  to 


RECORD  VERBATIM] 


No 

2 
2 
2 
2 
2 


Don't 

Know 

8 
8 

8 
S 
8 


Refuse/ 

NA 

9 
9 
9 
9 
9 


I  Ml  going  to  ask  you  about  soae  areas  in  ttfiich  you  way  have  been  affected  as  result  of  not  having  received  the  ROU 
award.  Please  irelicate  for  each  itea  whether  you  feel  the  iapact  of  the  award  decision  has  been  great,  aoderate,  none 
at  all,  or  too  soon  to  tell. 


Great   Moderate  None   Soon  O/K 


a)  In  teras  of  erhancing  your  mlerstanding  of  how  to  locate 

research  fmling,  would  you  say  the 

iapact  of  the  experience  was...  [READ  OPTIONS] 

b)  How  about  for  erhancing  your  widerstanding  of  the 

NSF  proposal  process? 

c)  How  auch  if^Mct  did  the  decline  have  on  your  ability 

to  get  tenure  or  proaotion? 

d)  How  auch  iifMCt  did  it  have  on  your  chance  of 

receiving  a  salary  increase? 

e)  How  audi  iapact  did  it  have  on  the  level  of 

respect  your  colleagues  have  for  your  work? 

f)  In  teras  of  providing  a  good  proposal  writing 

experience,  would  you  say  the  ii^Mct  of  applying 
for  the  award  wm...  [READ  OPTIONS] 

g)  How  auch  ii^Mct  did  the  decline  have  in  teras  of 

discouraging  you  froa  seeking  further 
research  finding? 
h)   Are  there  any  other  way*  in  lAiich  you  have  been  affected 
as  a  result  of  not  having  received  the  ROW  award? 


RF/NA 

9 
9 
9 
9 
9 


9 
9 


[PROMPT:  Please  describe  thea  to 


RECORD  VERBATIM.] 


(ASK  OF  ALL  RESPONDENTS] 

R30.    When  ^]plyir«  for  research  grwits  froa  HSF  in  your  field,  do  you  feel  mmen  have  a  great  advantage, 
on  equal  par  coa^red  to  aen,  soae  disadvantage,  or  a  great  disadvantage? 


R31. 


soae  advantage,  are 


great  advantage 
some  advantage 
on  equal  par 
some  disadvantage 
great  disadvantage 

Don't  know 
Refuse/NA 

Uhy  do  you  feel  this  way? 


Don't  know 
Refuse/NA 


1 
2 
S 

s 

8 

9 


[SKIP  TO  R32] 
[SKIP  TO  R32] 


.1 I 


98 
99 
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R32. 


R33. 


R34. 


R35. 


NoM  let's  turn  to  %ame  questions  about  iaproving  research  o|]portwittes.  Mom  do  you  think  NSF  can  ii^ove  its  si^iport 
of  feaale  scientists  and  engineers?  (FIELD  CODE] 

more  information  on  research  opportunities 

more  planning  grant  or  seed  money  options 

training  for  MSF  program  officers  regarding 
opportunities  for  women 

nore  female  proposal  reviewers 

sponsoring  training  for  graduate  students  on  how 
to  obtain  research  support 

provide  more  iioney/support 

Other  I 

[DESCRIBE) : 


R36. 


.1. 


.1. 


Thinking  of  your  omi  research  opportinities.  are  you  spending  as  ajch  tiae  conducting  research  as  you  would  like? 


Yes 
No 

Don't  know 
Refuse/NA 


1 

2 

8 
9 


!'■  going  to  read  a  list  of  things  that  aight  aake  it  difficult  to  spend  tiae  doing  research.  Please  tell  ae  for  each 
itea  itftether  or  not  it  is  a  problea  for  you.  [READ  LIST.] 


a)  Does  availability  of  research  finding 

liait  your  ability  to  do  research? 

b)  How  about  an  excessive  teaching  load? 

c)  inadequate  clerical  st^^port? 

d)  Insufficient  Sif^port  froa  TA's  t   graders? 

e)  Does  an  excessive  advising  load  liait 

your  ability  to  do  research? 

f)  How  about  coaaittee  assigraents? 

g)  Other  aiteinistrative  duties? 

h)   Do  piA>lic  service  obligations  liait 
your  ability  to  do  research? 

i)   faaily  responsibilities? 

j)   Is  there  anything  else  that  liaits 

your  ability  to  do  research? 


[DESCRIBE]: 


Don't 

Re 

Y«S 

No 

Know 

NA 

2 

9 

9 

9 

9 

t  i 

9 

9 

9 

9 

9 

1112-Most   important 
barriers  for  women 

a. 

1 

b. 
c. 

d. 

e. 
f. 
g- 

h. 
i . 

j.  1 


[IF  MO  "YES"  ANSWERS  ABOVE,  SKIP  TO  R36.  OTHERWISE,  ASK:] 

Of  all  the  barriers  you  just  indicated  were  probleas,  which,  if  any,  would  you  say  are  aore  of  a  problea  for  woaen  than 
for  aen?  Would  you  like  ae  to  read  your  responses  again?  [IF  YES.  READ  ALL  "YES"  AND  "OTHER"  RESPONSES  AGAIN,  PAUSING 
AFTER  EACH  FOR  RESPONDENT'S  REPLY.] 

[CIRCLE  NUMBER  ABOVE  FOR  BARRIERS  NAMED] 


R37. 


I  aa  going  to  read  a  list  of  the  kinds  of  help  soaK  researchers  receive  in  preparing  proposaUs),  I  would  like  you  to 
tell  ae  liiich  ones,  if  any,  you  receive  in  writing  a  proposal.  [READ  LIST] 


ttould  you  receive... 

a)  clerical  si^port  in  preparing  a  proposal? 

b)  budget  preparation  assistance? 

c)  a  review  of  proposal  content  by  a  colleague? 

d)  a  review  of  proposal  content  by  a  sponsored 

research  office  official? 

In  preparing  a  proposal,  would  you  receive... 

e)  foraat  or  presentation  guidMve  froa  a  col  league? 

f )  foraat  or  presentation  guidvice  froa  a  sponsored 

research  office  official? 

g)  seed  aoney  to  collect  preliainary  data? 

In  preparing  a  proposal,  have  you  used  assistance 
froa... 


Ves 

1 
1 
1 


No 

2 
2 
2 


Don't 
Know 

8 
8 

8 


Refuse/ 
NA 

9 
9 
9 


h) 
i) 

j) 
k) 

I) 


■  discussion  with  the  NSF  prograa  awtager? 
coaBKnts  froa  reviewera  on  an  t«isuccessful 

proposal? 
a  successful  NSF  proposal  to  help  foraat 

your  proposal? 
the  NSF  grant  proposal  preparation  guide? 

Is  there  any  other  fora  of  assistance  you  have 
foisid  helpful  ii«cn  preparing  proposals? 


8 
8 

8 

8 


9 
9 

9 

9 


KHi  -ASSISTMia 

a.  1 

b.  1 

c.  1 

d.  1 


e.     1 
f.'     1 

g.    1 


(DESCRIBE]; 


I.     1 


J. 


Of  the  kinds  of  assistance  you  juat  listed,  liiat  mr^  the  TWO  aost  important  foras  of  assistance  in  preparing  prcposa.s? 
Uould  you  like  ae  to  read  your  responses  again?  [IF  YES,  READ  ALL  "YES"  AND  "OTHER"  RESPONSES  AGAIN] 

[CIRCLE  NUMBER  ABOVE  FOR  TYPES  OF  ASSISTANCE  USED.] 


10 


UMI 


46720 


Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18.  1988  /  Notices 


I'd  like  to  ask  a  few  <ycstians  now  about  your  history  of  research  st^iport. 

R3a.    Other  than  HSF,  Utat  are  the  ■ajor  sources  of  funding  for  your  research  interests. 

IRECORO  VERBATIM  ANO  WRITE  IN  CLASSIFICATION  CODE  FROM  LIST  BELOW.] 

CLASS. 
I  CODE 


R39. 


R40. 


R41. 


R42. 


CUSS. 
CODE 


a) 
c) 
e) 


b) 
d) 
f> 


Classification  Codes: 


Federal  agencies 

NASA 

DOE 

NIH 

' 

ONR 

OTHER  FED 

AGENCIES 

State 

Private  foundation 

Industry 

Other 

About  hoM  awiy  grwit  proposals  have  you  sdaiitted  to  non-HSF  fmling  sources  as  a  principal  or  co-principal  investtsator 
Since  19807  Do  not  include  mhU  grants  you  aay  have  received  fro«  your  wiversity  or  Uevatfent. 


I I I 

[RECORD  VERBATIM] 


[DON'T  KNOW  *   98.  REFUSE/NA  ^  99) 


Marda  in  liticli  you  were  principal  investigator  or  co-principal  investigator  have  you  received  froB  non-NSF 
sponsors  sinceJ98W  Again,  do  not  include  smU  grants  you  aay  have  received  fro*  your  university  or  departwnt. 


I I. 


[DON'T  KNOW  =  98.  REFUSE/NA  =  99] 


[RECORD  VERBATIM] 


HoM  auch  difficulty  do  you  have  mlerstanding  differences  between  the  tyT>es  of  research  NSF  s(4ports  and  research 
SMSperted  by  ether  federal  agencies  in  your  field?  [READ  LIST] 

great  difficulty  1 

■oderate  difficulty  2 

stii^t  difficulty,  or  3 

no  difficulty?  4 

Don't  know  8 

Refuse/NA  9 

Have  you  had  a  aentor  --  that  is.  a  person  who  has  taken  a  particular  interest  in  your  career  and  has  been  willing  to 
provide  guidance  and/or  s(f]port  for  you? 


[SKIP  TO  R45] 

[SKIP  TO  R45] 
[SKIP  TO  H451 


VM 

1 

No 

2 

Don't  know 

8 

Refuse/NA 

9 
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R63. 


[IF  YES]    How  did  your  acntor   influence  your  decision  to  pursue  acadraic   research? 


Don't   know 
Refuse/NA 


98 
99 


R44.     [RECORD  SEX  OF  MENTOR.   IF  SEX  HAS  NOT  BEEN  MENTIONED,  ASK]:   Is  your  aentor  Male  or  feMSle? 


Male 
Female 

1 
2 

Don't  know 
Refuse/NA 

8 
9 

R45. 


For  how  aeny  feaale  students  and  other  feaate  faculty 


have  you  served  as  a  aentor,  if  any? 


L 


.1. 


.1 


[DON'T  KNOW  =  98,  REFUSE/HA  =  99] >   [SKIP  TO  R46] 


[IF  NONE,  SKIP  TO  R46] 
R45a.       Frea  your  perspective  as  a  aentor,  tiiat  issues  affecting  wcaen  do  you  have  to  address?  [RECORD  VERBATIM] 


a) 
b) 
c) 


.1 I 


How  I  have  a  few  final  questions  about  your  backgroml  and  your  current  career  status. 
R46.    Are  you  currently  eaployed  in  a  aedical  school? 


Vm 

Ho 

Don't  know 
Refuse/NA 


«47. 


Uhat  is  your  highest  acadeaic  degree? 


BA/BS 

MA/MS 

PhD 

MO 

EdD 

Other 

[DESCRIBE] 

Don't  know 
Refuse/NA 


1 
2 
3 

4 
5 

6 


.1 I 


8 
9 


R47a. 


Uhat  institution  did  you  receive  it  froa? 


Don't  know 
Refuse/NA 


9998 
9999 


It 


12 


UMI 
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4672.3 


R49. 


R51. 


RiTb. 


What  year  did  you  receive  it? 

I I I     year 


R47c. 


Don ' t  know 

S 

Refuse/NA 

9 

What  field  was 

it  in? 

field: 

Don't  know 

98 

Refuse/NA 

99 

.1 I. 


R48.  [RECORD  ANSWER.   DO  NOT  ASK   IF  OBVIOUS.]     Uhat   is  your  ■ajor  field  of  research  now? 


[RECORD   VERBATIM] 


.1 I 


Don't  know      98 
Refuse/NA       99 


[RECORD  ANSWER.   DO  NOT  ASK  IF  KNOWN.]   Uould  you  describe  your  current  position  as  priaarily  teaching  or  research 
oriented? 


teaching 
research 

Don't  know 
Refuse/NA 


I         2 

8 

9 


RSO.  [RECORD  ANSWER.      DO  NOT  ASK   IF   KNOWN.]      Is   it  a  tenure  track  position? 


Yes           1 

No           2 

[SKIP  TO  R52] 

Don't  know      8 

Refuse/NA       9 

Do  you  have  tenure? 

Yes 

1 

No 

2 

Don't  know 

8 

Refuse/NA 

9 

ADDRESS: 


|FR  Doc.  88-26772  Filed  ll-17-«8;  8:45  am] 
BILLING  CODE  7555-01-C 


UMI 


R52.    That  concludes  this  interview.  Do  you  have  any  additional  ccaaents  which  you  feel  are  appropriate  for  this  study? 


R53.    Uould  you  like  to  receive  a  copy  of  the  final  report  fra«  this  study  of  the  ROU  prograa? 


Yes 
No 


1  -->  [CONFIRM  ADDRESS.   IF  INCORRECT,  RECORD  CORRECT  ADDRESS  ON  BACK  PAGE.] 
2 


On  behalf  of  the  national  Science  Fowlation,  I  would  like  to  thank  you  for  participating  in  this  study.  Tour  responses  will 
be  of  great  interest  to  the  Fwwiatian. 

I 

IS 


U 


46724 


Federal  Register  /  Vol.  53.  No.  223  /  Friday,  November  18.  1988  /  Notices 


Federal  Register  /  Vol-  53,  No.  223  /  Friday.  November  18.  1988  /  Notices 


46725 


Advisory  Committee  for  Computer  and 
Computation  Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92^63 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Computer  and  Computation  Research. 

Date  and  time:  December  8. 1988.  9:00 
a.m.  to  5:00  p.m.;  December  9. 1988.  8.30 
a.m.  tj  3:00  p.m. 

Place:  Room  543.  National  Science 
Foundation.  1800  G  Street  NW.. 
Washingtcn.  DC  20550. 

Type  of  Meeting:  All  Open — 
December  8.  Open— 9:00  a.m.  to  5:00 
p.m.:  December  9,  Open — 8:30  a.m.  to 
3:00  p.m. 

Contact  Person:  Peter  Freeman. 
Division  Director,  Division  of  Computer 
and  Computation  Research,  Room  304. 
National  Science  Foundation,  1600  C 
Street,  NW..  Washington,  DC  20530. 
Telephone:  (202)  357-9747  email: 
pfreemannote.nsf.gov  Anyone  planning 
to  attend  this  meeting  should  notify  Dr. 
Freeman  no  later  than  December  5, 1988. 

Summary  Minutes:  May  be  obtain 
from  the  contact  person  at  the  above 
address. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 
concerning  support  of  Computer 
Research.  | 

November  \4. 1988.  j 

M.  Rebecca  Winkler, 
Conini:t:ee  Man"f;eniert  Officer. 

Advisory  Committee  for  Computer  and 
Computation  Research — Agenda 

Thursday,  December  8.  1988,  Room 
543 — 900a.m.  to  5:00p.m. — Open 

9.00 — Introductions:  CiSE  Status. 

9:30— CCR  Status. 

10:30 — Software  Research  Panel 

12:30— Lunch. 

1:45 — Software  Research  Panel. 

4:00 — Issues  in  computer  science. 

Friday.  December  9.  1988.  Room  543— 
8:30  a.m.  to  3:00p.m. — Open 

8:30 — Software  research  agenda. 

9:30— CCR  and  OCDA  reports. 

10:30 — Report  on  Symbolic       [ 
Computation  Workshop. 

12:30 — Lunch. 

1:30 — Future  Planning  Issues. 

3:00 — Adjourn. 
[PR  Doc.  88-26653  Filed  11-17-88:  8:45  am] 

MIXING  COOE  7555-01 -M 


Tasl(  Force  on  Women,  Minorities,  and 
the  handicapped  in  Science  and 
Technology;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
of  a  meeting  of  the  Task  Force  on 
December  13,  1988. 

Meeting 

Name:  Task  Force  on  Women. 
Mmorities,  and  the  Handicapped  in 
Science  and  Technology. 

Date:  December  13, 1988. 

Time:  9:00  a.m.  to  1:00  p.m. 

Place:  Federal  Emergency 
Management  Agency.  C  Street,  SW.. 
Room  401.  Washington.  DC  20472. 

Type  of  Meeting:  Open. 

Purpose:  Receive  reports  from  Task 
Force  members  on  progress  toward 
implementing  recommendations  of  the 
Task  Force. 

October  20,  1988. 
Sue  Kemnitzer. 

Executive  Director  1202)  245-7477. 

[FR  Doc  88-26654  Filed  11-17-88;  8:45  afp] 

BILLING  COOE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-281] 

Virginia  Electric  and  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

Tlie  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  Virginia 
Electric  and  Power  Company  (the 
licensee)  for  the  Surry  Power  Station. 
Unit  No.  2,  located  in  Surry  County. 
Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  grant 
a  one-time  rt:lief  from  the  scheduler 
requirements  of  10  CFR  Part  50, 
Appendix  ),  paragraph  III.A.6(b)  to 
perform  a  Type  A  test  every  outage  until 
two  ct>nsecufive  tests  meet  the 
acceptance  criteria.  The  requested 
exemption  would  allow  the  licensee  to 
resume  their  normal  retest  schedule  in 
accordance  with  paragraph  III.D.  of 
Appendix  J. 

The  licensee's  request  for  exemption 
and  bases  therefore  are  contained  in  a 
letter  dated  August  12, 1988.  as 
supplemented  on  August  15  and  31. 1988. 
The  licensee  had  previously  submitted 


information  on  this  subject  by  letter 
dated  February  29, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  would  allow 
a  one-time  relief  from  performing  a  Type 
A  test  for  the  current  refueling  outage 
and  enable  Surry  Unit  2  to  resume  the 
normal  retest  schedule  specified  in 
section  HID.  of  10  CFR  Pa  i  50. 
Appendix  J,  and  therefore  prevent 
unnecessary  pressurization  of  the 
containment  to  design  pressure  basis. 

The  purpose  of  the  Type  A  testing  is 
to  measure  and  ensure  that  the  leakage 
through  the  primary  reactor  containmeni 
does  not  exceed  the  maximum 
allowable  leakage  rate.  It  also  provides 
assurance  that  periodic  surveillance, 
maintenance  and  repairs  are  made  to 
systems  or  components  penetrating  the 
containment.  The  last  three  Type  A  tests 
that  the  licensee  performed  have 
demonstrated  that  containment  integrit.v 
has  not  significantly  degraded  over  the 
op€  rating  cycle.  In  addition,  the  licensee 
has  replaced  containment  sump 
isolation  valves  which  were  major 
contributors  to  containment  leakage 
problems,  and  resolved  the  stalTs 
concern  about  leakage  from  water-filled 
containm.ent  penetrations  which  are 
expected  to  operate  during  post- 
accident  conditions.  Therefore,  the 
licensee  has  requested  a  one-time 
exemption  from  the  schedular 
requirements  of  paragraph  Ill.A.6(b)  ol 
Appendix  I  to  10  CFR  Part  50. 

Environmental  Impacts  of  the  Proponed 
Action 

The  proposed  exemption  would  allow 
a  one-time  relief  from  the  schedular 
requirements  to  perform  a  Type  A  lest 
every  outage  until  two  consecutive  tests 
meet  the  acceptance  criteria.  The 
licensee's  last  three  Type  A  tests  have 
demonstrated  that  there  has  been  no 
significant  degradation  of  containmeni 
integrity  over  the  operating  cycle.  The 
proposed  exemption  will  not  negatively 
impact  containment  integrity  and  will 
not  significantly  change  the  risk  from 
facility  accidents.  Therefore,  pus-t 
accident  radiological  releases  will  not 
be  significantly  greater  than  previously 
determined,  nor  does  the  proposed 
e,\emption  otherwise  affect  radiological 
plant  effluents,  or  result  in  any 
significant  occupational  exposure. 
Likewise,  the  proposed  exemption 
would  not  affect  nonradiological  plant 
effluents  and  would  have  no  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or 
nonradiological  environmental  impacts 


associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  are  no  measurable  impacts 
associated  with  the  proposed 
exemption,  any  alternative  to  the 
exemption  will  have  either  no 
environmental  impacts  or  greater 
environmental  impacts. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Such 
action  would  not  reduce  environmental 
impacts  of  the  Surry  Unit  2  operations 
and  would  result  in  reduced  operational 
flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Surry  Power  Station.  Unit  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
from  10  CFR  Part  50,  Appendix  J.  dated 
August  12,  1988.  as  supplemented  on 
August  15  and  31. 1988,  and  previous 
information  submitted  by  letter  dated 
February  29. 1988.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC.  and 
at  the  Swem  Library.  College  of  William 
and  Mary,  Williamsburg,  Virginia  23185. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  November.  1988. 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow, 

Dirf!clor.  Project  DirRctorate  11-2.  Division  of 
Reactor  Projects— l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  88-26732  Filod  11-17-88;  8:45  am) 
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[Docket  No.  50-4981 

Houston  Lighting  &  Power  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  2  to  Facility 


Operating  License  No.  NPF-76.  issued  to 
the  Houston  Lighting  &  Power  Company, 
(the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  South  Texas  Project,  Unit  1.  located 
in  Matagorda  County.  Texas.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  allows  the  expansion 
of  the  spent  fuel  pool  storage  capacity 
form  the  current  196  fuel  assemblies  to 
1969  fuel  assemblies.  The  expansion  is 
to  be  achieved  by  removing  the  existing 
racks  and  installing  new,  high  density 
ones. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  was  published 
in  the  Federal  Register  on  June  23. 1988 
(53  FR  230707)  and  amended  on 
September  14, 1988  (53  FR  35570).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
the  notices. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  concluded  that  an 
evnironmcntal  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  related  to  the  Operation  of 
South  Texas  Project.  Units  1  and  2  dated 
August  1986. 

For  further  details  with  respect  to  the 
action,  see:  (1)  The  application  for 
amendment  dated  March  8. 1988,  as 
supplemented  by  letter  dated  March  26. 
1988;  (2)  additional  information  supplied 
in  the  licensee's  letters  of  August  9. 10. 
19,  30.  and  September  21.  22.  and  29. 
1988;  (3)  Amendment  No.  2  to  License 
No.  NFP-76;  and  (4)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC  20555;  at  Wharton  Junior  College. 
J.M.  Hodges  Learning  Center.  911  Boling 
Highway.  Wharton.  Texas  77488:  and 
the  Austin  Public  Library.  810 
Gaudalupe  Street,  Austin,  Texas  78701. 
A  copy  of  items  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 


Director,  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  Ist  day 
of  November.  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  |r.. 

Project  Manager,  Project  Directorate — IV, 
Division  of  Reactor  Projects — ///,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  88-26733  Filed  11-17-88:  8:45  am) 
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[Docket  Nos.  5(>-382A;  50-313A;  50-368AI 

Waterford  Steam  Electric  Station,  Unit 
3;  Arkansas  Nuclear  One,  Units  1  and 
2;  Proposed  License  Amendments 

By  separate  applications  dated  July  1. 
1988,  Louisiana  Power  and  Light 
Company  and  Arkansas  Power  and 
Light  Company  (LP&L,  AP&L  or 
licensees)  requested  that  Operating 
License  No,  NPF-38  for  the  Waterford 
Steam  Electric  Station.  Unit  3 
(Waterford)  and  Operating  License  Nos. 
DPR-51  and  NPF-6  for  Arkansas 
Nuclear  One.  Units  1  and  2  (ANO  1  and 
2)  be  amended  to  reflect  the  addition  of 
system  Energy  Resources,  Inc.  (SERI)  as 
a  licensee  on  each  of  the 
aforementioned  operating  licenses. 

Each  license  amendment  application 
is  associated  with  the  consolidation  of 
nuclear  operations  of  LP&L  AP&L  and 
SERI — all  wholly-owned  subsidiaries  of 
Middle  South  Utilities.  Inc.  (MSU).  For 
reasons  discussed  in  the  applications. 
MSU  has  decided  that  SERI  will  become 
its  system-wide  nuclear  operating 
company.  Under  the  MSU  Plan.  SERI 
will  assume  all  responsibilities  for  the 
management  and  operation — but  not 
ownership — of  Waterford  and  ANO  1 
and  2.  SERI  presently  owns  and 
operates  Grand  Gulf  1  and  is  in  charge 
of  the  construction  of  Unit  2.  the 
remaining  nuclear  units  owned  by  the 
MSU  system. 

The  proposed  changes  would  transfer 
the  responsibility  for  operating  and 
managing  Waterford  and  ANO  1  and  2 
from  LP&L  and  AP&L  respectively  to 
SERI.  However,  the  amendments 
indicated  that  the  ownership  of 
Waterford  and  ANO  1  and  2  and  the 
manner  in  which  power  and  energy  will 
be  distributed  and  marketed  from 
Waterford  and  ANO  1  and  2  will  not 
change.  Therefore.  SERI  and  the 
licensees  have  contended  that  the 
antitrust  license  conditions  which  are 
attached  to  the  Waterford  operating 
license  and  pertain  to  LP&L  will  remain 
unchanged. 
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Pursuant  to  10  CFR  50.90  of  the 
Commission's  Rules  and  Regulations 
and  Section  105c  of  the  Atomic  Energy 
Act.  as  amended,  the  staff  is  publishing 
receipt  of  the  proposed  amendments  and 
requesting  comments  on  their 
competitive  impact.  Copies  of  the 
applications  for  amendment  have  been 
forwarded  to  the  Attorney  General  for 
his  review  and  comment.  Moreover, 
copies  of  the  applications  for 
amendment  will  be  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  located  at  2120  L 
Street.  NW.,  Washington.  DC  20555  and 
in  each  of  the  following  local  pulic 
document  rooms:  (1)  for  Waterford: 
University  of  New  Orleans  Library. 
Louisiana  Collection.  Lakefront.  New 
Orleans.  Louisiana  70122;  (2)  for  ANO  1 
and  2:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801:  and  (3)  for  SERI:  Minds  Junior 
College.  McLendon  Librar>'.  Raymond, 
Mississippi  39154. 

Any  person  who  wishes  to  express 
views  pursuant  to  antitrust  issues  that 
may  be  raised  by  these  amendment 
requests,  should  submit  said  views 
within  15  days  from  the  initial 
publication  of  this  notice  in  the  Federal 
Register  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555; 
Attention:  Chief.  Pohcy  Development 
and  Technical  Support  Branch,  Office  of 
Nuclear  Reactor  Regulation. 

Dated  at  Rockville,  Mar>land.  this  14th  day 
of  Ncveraber,  198a 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield, 

Act:n^  Associate  Director  for  Prefects.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  88-26734  Filed  11-17-68;  8:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COONCIL 

Northwest  Conservation  and  Electric 
Power  Plan;  Proposed  Amendments, 
Hearings,  and  Public  Comment  Period 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council,  Council). 
action:  Notice  of  proposed 
amendments,  hearings,  and  opportunity 
to  comment. 


SUMMARY:  Pursuant  to  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  of  1980  (16  U.S.C.  839 
et  seq.)  the  Council,  in  April  1983, 
adopted  a  Northwest  Conservation  and 
Electric  Power  Plan  (Plan)  including 
model  conservation  standards  (MCS). 


The  most  recent  complete  amendment  of 
the  Plan  was  adopted  in  1986.  Although 
the  Act  requires  the  Council  to  review 
the  Plan  at  least  ever>'  five  years,  the 
Council  has  taken  up  various  discrete 
parts  of  the  Plan  more  frequently,  to 
respond  to  ongoing  changes  in  the 
regional  energy  picture  and  to 
incorporate  the  most  recent  technology 
and  analysis.  The  Council  now  proposes 
to  amend  the  Plan  by  updating  the 
technical  data  base  on  which  portions  of 
the  Plan  depend.  This  notice  describes 
the  subject  matter  of  the  proposed 
amendments  and  explains  how  to 
participate  in  the  amendment  process. 
DATES  ANO  ADDRESSES:  The  public 
comment  period  regarding  the  proposed 
amendments  will  close  at  5  p.m.  Pacific 
time  on  Friday,  January  13. 1989.  Public 
hearings  on  the  proposed  amendments 
will  be  held  in  each  of  the  four 
Northwest  states.  Notice  of  the  dates, 
times  and  places  of  these  hearings  will 
be  published  at  the  earliest  opportunity. 

The  Council  expects  to  take  final 
action  on  the  proposed  Supplement 
amendments  at  its  February  1989 
meeting  in  Olympia.  Washington. 

Guidelines  for  Presenting  Oral 
Comments  at  Hearings. 

1.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis,  Information 
Coordination,  at  the  Council's  central 
office  no  later  than  the  day  before  the 
hearing.  The  Councils  address  is:  851 
SW.  6th  Avenue  Suite,  1100,  Portland, 
Oregon  97204.  The  Council's  telephone 
numbers  are:  (503)  222-5161  and  (toll 
free)  (800)  222-3355  in  Idaho,  Montana, 
and  Washington  or  (800)  452-2324  in 
Oregon. 

2.  Those  who  do  not  reserve  time 
periods  will  be  permitted  to  present  oral 
comments  as  time  permits. 

3.  Each  speaker  will  be  allowed  15 
minutes  during  the  hearing. 

Guidelines  for  Submitting  Written 
Comments 

1.  All  written  comments  must  be 
received  in  the  Council's  central  office, 
at  851  SW.  6lh  Avenue,  Suite  1100, 
Portland,  Oregon  97204,  by  5  p.m.  Pacific 
time  on  January  13. 1989. 

2.  Please  provide  three  (3)  copies  of  all 
writtfn  submissions. 
SUPPt-EMENTARY  INFORMATION:  As 
directed  by  the  Northwest  Power  Act  (16 
U.S.C.  839  et  seq..  the  Act)  the  Council 
developed  and  adopted  a  regional 
conservation  and  electric  power  plan 
shortly  after  its  formation.  The  Plan 
includes  an  energy  conservation 
program,  including,  but  not  limited  to. 
model  conservation  standards;  a 


recommendation  for  research  and 
development;  a  methodology  for 
determining  quantifiable  environmental 
costs  and  benefits;  a  twenty  year 
demand  forecast;  a  forecast  of  power 
resources  that  the  Bonneville  Power 
Administration  will  need  to  meet  its 
obligations;  an  analysis  of  reserve  and 
reserve  reliability  requirements;  and  a 
surcharge  methodology.  The  Plan  also 
includes  the  Fish  and  Wildlife  Program, 
developed  pursuant  to  other  procedural 
requirements  under  the  Act. 

In  order  to  keep  the  Plan  as  up  to  date 
as  possible,  the  Council  entered  a  public 
involvement  process  in  January  1988  by 
publishing  a  staff  issue  paper  entitled 
"Plans  for  a  Technical  Update  to  the 
1986  Power  Plan."  The  Council  followed 
this  paper  with  several  issue  papers  on 
key  planning  areas,  including  economic, 
demographic  and  fuel  price 
assumptions:  demand  forecasts:  and 
analyses  of  the  cost  and  availability  of 
conservation  and  generating  resources. 
After  considerable  public  comment,  the 
Council  published  a  Staff  Draft  Update, 
which  covered  all  the  subjects  treated  in 
the  issue  papers.  The  Draft  Update  al.so 
generated  extensive  public  comment. 
Most  commentators  said  that  while 
certain  technical  features  of  the  Plan 
ought  to  be  updated  in  the  near  term,  the 
Draft  Update  as  a  whole  proposed  more 
fundamental  changes  in  the  Plan,  some 
of  which  touched  on  basic  policy  issues, 
than  could  be  addressed  in  the 
relatively  short  time  proposed  for  the 
Update  process.  In  particular,  several 
commentators  believed  that  several 
resources  in  the  draft  resource  portfolio 
needed  more  deliberate  consideration. 
These  include  cogeneration,  and  its  cost 
and  performance  data,  transmission  and 
distribution  system  efficiency 
improvements,  voltage  regulation,  as 
well  as  strategies  to  back  up  nonfirm 
power.  Many  commenters  suggested 
that  the  Council  identify  the  more  basic 
policy  issues  now,  but  take  them  up  on  a 
more  extended  schedule. 

Following  these  comments,  the 
Council  revised  the  Draft  Update.  In  this 
revision,  which  is  now  called  the  Draft 
Supplement,  the  Council  has  reduced  the 
amount  of  the  more  controversial 
resource  portfolio  estimates  to  the 
values  found  in  the  1986  Power  Plan. 

Proposed  Amendments 

The  amendments  proposed  in  the 
Supplement  would  highlight  the 
Council's  power  planning  process, 
including,  in  particular,  its  philosophy  ol 
and  strategies  for  implementing  least 
cost  planning.  The  Supplement  also 
identifies  certain  major  policy  issues 


proposed  for  future,  more  detailed 
consideration. 

The  Supplement  is  chiefiy  aimed  at 
bringing  up  to  date  the  demand 
forecasts  contained  in  the  Plan,  the 
estimates  of  resources  available  to  meet 
future  demand,  both  conservation  and 
generating  resources,  and,  within  the 
limits  noted  above,  an  updated  resource 
portfolio.  The  Supplement  also  contains 
several  appendices,  which  document  the 
revised  forecasts  of  economic, 
demographic  and  fuel  price 
assumptions;  revised  demand  forecasts; 
revised  estimates  of  the  cost  and 
availability  of  conservation  resources; 
revised  estimates  of  the  cost  and 
availability  of  new  generation 
(hydroelectric,  cogeneration,  straegies  to 
improve  the  use  of  the  existing  hydro 
system  by  using  combustion  turbines, 
and  coal,  along  with  a  listing  of  the  cost 
components  considered)  in  the 
Northwest;  and  a  description  of  the 
region's  hydroelectric  power  system. 

The  Supplement,  if  adopted,  would 
amend  the  Council's  Power  Plan, 
affecting  portions  of  Chapters  1-8  of  the 
1986  Plan.  It  would  not  modify  or 
otherwise  affect  Chapter  9  (the  Action 
Plan).  In  case  of  conflict  between  the 
Supplement  and  the  1986  Power  Plan, 
the  Supplement  would  supersede  the 
Plan.  In  all  other  instances,  the 
Supplement  would  be  an  addition  to  the 
1986  Power  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
If  you  would  like  a  copy  of  the  Draft 
Supplement  to  the  1986  Power  Plan  and/ 
or  a  copy  of  the  Draft  Supplement 
Appendices,  please  contact  Judy 
Allender,  in  the  Council's  office  of 
Public  Information  and  involvement,  at 
the  address  or  telephone  numbers  listed 
above. 

Edward  Sheets, 
Executive  Director. 

|FR  Doc.  88-26715  Filed  11-17-88:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26271;  File  No.  SR-CBOE- 
88-17] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

On  September  20, 1988.  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 


Act  of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  proposed  rule  changes  to 
implement  procedures  that  will  be 
applicable  to  participants  in  the  CBOE's 
joint  venture  with  the  Chicago  Board  of 
Trade  ("CBOT"). 

The  proposed  rule  changes  were 
noticed  in  Securities  Exchange  Act 
Release  No.  26155  (October  5, 1988),  53 
FR  39699  (October  11, 1988).='  One 
comment  was  received  on  the  proposed 
rule  changes.* 

I.  The  Joint  Venture  » 

On  February  12, 1988,  the  CBOE  and 
the  CBOT  entered  into  a  joint  venture 
("JV")  agreement  which  provides  for 
trading  on  the  CBOE  floor  by  the  CBOE 
or  CBOT  of  certain  securities  and 
futures  contracts,  and  special 
procedures  for  trading  those  products. 
The  CBOE  50  and  250  stock  index 
futures  contracts  ("CBOE  50"  and 
"CBOE  250",  respectively)  *  are  the 


'  15  U.S.C.  78s(b)(lH1982). 

2  17  CFR  240.19b-4  (1988). 

'  The  release  contained  the  full  text  of  the 
proposed  rule  changes  and  included  the 
modifications  to  the  proposal  submitted  by  the 
CBOE  in  Amendment  No.  1.  which  was  submitted 
on  September  29. 1988.  Amendment  No.  2  was  filed 
on  October  11. 1988  and  clarified  that  CBOE  floor 
brokers  may  accept  orders  entered  by  Joint  Venture 
Participants  who  are  not  CBOE  members  only  in 
certain  circumstances  [i.e.  if  the  orders  for  releated 
option  contracts  are  for  hedge  purposes  only). 

•  Letter  from  William  Brodsky.  President.  Chicago 
Mercantile  Exchange  ('CME").  to  Jonathan  Katz. 
Secretary.  SEC,  dated  October  31. 1988. 

•  The  sources  for  the  description  of  the  joint 
venture  are:  The  CBOE's  proposed  rule  changes, 
File  No.  SR-CBOE-88-17.  submitted  to  the 
Commission  on  September  20. 1988:  Amendments 
No.  1  and  2  to  the  proposed  rule  changes  filed  on 
September  29.  and  October  11. 1988.  respectively; 
the  joint  venture  agreement  entered  into  by  the 
CBOE  and  the  CBOT  on  February  12.  1988;  the 
regulatory  agreement  entered  into  by  the  CBOE  and 
the  CBOT  on  December  18.  1987.  as  amended  on 
September  28,  and  October  5.  1988;  CBOE  s  Joint 
Venture  News,  dated  August  5.  and  August  18. 1988: 
CBOE  Information  Circular  88A  «13  (June  1988): 
letter  from  Arne  R.  Rode.  General  Counsel.  CBOE, 
to  Howard  Kramer.  Assistant  Director.  Division  of 
Market  Regulation  ("Division  ").  dated  September 
22. 1987:  and  letter  from  Mary  L.  Bender.  Vice 
President.  Division  of  Regulatory  Services.  CBOE,  to 
Brandon  Becker.  Associate  Director.  Division,  dated 
June  3. 1988. 

•  Pursuant  to  the  authority  granted  by  the 
jurisdictional  accord  between  the  Commission  .ind 
the  Commodity  Futures  Trading  Commission 
("CFTC  "),  the  Commission  reviewed  the  CBOTs 
application  for  designation  as  a  contract  market  to 
trade  futures  contracts  based  on  the  CBOE  50  and 
250  indexes.  The  Commission  stated  that  it  did  not 
object  to  the  designation.  Letter  from  Jonathan  G. 
Katz,  Secretary.  Commission,  to  Dr.  Paula  Tosini, 
Director,  Division  of  Economic  Analysis.  CFTC, 
dated  April  21.  1988.  The  CFTC  approved  the 
CBOTs  application  for  designation  as  a  contract 
market  for  the  CBOE  50  and  CBOE  250  futU-  s  on 
May  11.1988 


initial  JV  contracts  that  will  be  traded 
on  the  CBOE  floor.  This  will  be  the  first 
time  that  a  stock  index  futures  pit  will 
be  located  other  than  on  a  board  of 
trade.' 

The  CBOE  has  constructed  a  new 
futures  trading  facility  on  its  current 
trading  floor,  adjacent  to  the  current 
Standard  and  Poor's  100  Stock  Index 
option  ( "OEX")  trading  pit.  The  futures 
trading  facility  will  include  a  futures  pit 
for  trading  the  CBOE  250,  76  booths  and 
20  arbitrage  posts,  and  an  elevated 
catwalk  for  communicating  orders 
between  the  CBOE  250  pit  and  the  OEX 
and  the  Standard  and  Poor's  500  Stock 
Index  option  ("SPX"/"NSX"/ "SPL") 
pits.*  A  new  post  for  trading  the  SPX 
will  be  located  in  the  comer  of  the  new 
trading  facility. 

A  joint  venture  participant  (  "JVP  ")  * 
may  be  either  a  member  or  a  non- 
member  of  the  Exchange.  Under  the 
terms  of  the  JV  agreement,  all  CBOE 
regular  members  will  have  access  to  all 
JV  products.  CBOE  regular  members  will 
have  access  to  JV  securities  products 
through  their  CBOE  membership.  In 
order  to  trade  JV  futures  and  futures 
option  contracts  in  person,  however, 
CBOE  regular  members  must  become 
futures  qualified  by  completing  a  CBOT 
orientation  seminar  and  examination 
program  and  filing  a  JV  application.  In 
addition,  if  the  regular  member  intends 
to  act  as  a  floor  broker  in  JV  futures  or 
futures  option  contracts,  the  member 
also  must  be  registered  with  the 
National  Futures  Association. 

Certain  persons  not  members  of  the 
CBOE  also  will  have  access  to  JV 
contracts.  CBOT  full  members,  CBOT 
associate  members  ("AMs"),  and  CBOT 
Index,  Debt  and  Energy  Market 
members  ("IDEMs")  will  have  full 
access  to  all  JV  futures  products.  In 
order  to  trade  JV  futures  contracts  in 
person  on  the  CBOE  trading  floor,  such 
non-members  must  file  a  JV  application 
and  agree  to  be  bound  by  CBOE  rules 
restricting  access  to  trading  crowds  as 


'  The  Philadelphia  Board  of  Trade  currently 
trades  foreign  currency  futures  contrai;ts  on  the 
Philadelphia  Stock  Exchange's  ("Phlx  ")  foreign 
currency  option  floor.  Consequently,  the  CBOE- 
CBOT  joint  venture  is  not  the  first  occasion  in 
which  a  futures  contract  will  be  traded  on  the  floor 
of  a  national  securities  exchange.  See  Securities 
Exchange  Act  Release  No.  24235  (Mar<.h  19.  1987)  52 
FR  9750  (March  26.  1987). 

•  At  the  present  lime  only  the  CBOE  250  slock 
index  futures  contract  will  trade  in  this  pit.  We 
understand  that  no  decision  has  been  made 
concerning  when  and  where  on  the  CBOE  lloor  the 
CBOE  50  will  trade. 

•  The  term  "joint  venture  participant"  is  defined 
in  CBOE's  rules  as  "a  member  or  non-member  of  the 
Exchange  who  is  qualified  to  execute  in  person 
transactions  in  joint  venture  contracts  in  a  trading 
crowd  on  the  floor  of  the  Exchange."  Rule  1.1|kk|. 
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well  as  rules  regarding  floor  decorum 
and  security.'"  CBOT  full  members  will 
have  full  access  to  all  JV  securities 
products  provided  they  acquire  regular 
CBOE  membership  through  exercise  of 
their  privileges  under  Article  V  of  the 
CBOE  Certificate  of  Incorporation." 
CBOT  full  members  who  choose  not  to 
become  CBOE  regular  members  ("non- 
exercising CBOT  full  members")  and 
CBOT  partial  members  [e.g..  AMs  and 
IDEMs)  who  are  not  eligible  to  become 
CBOT  members  will  not  be  able  to  enter 
CBOE  trading  crowds  or  to  effect  in- 
person  transactions  in  CBOE  options 
products. 

While  CBOE  non-members  will  be 
denied  physical  access  to  securities 
products  traded  on  the  CBOE  floor,  non- 
member  JVPs  trading  JV  futures 
products  on  the  CBOE  floor  will  have 
non-written  order  communication 
("flashing")  privileges  to  all  JV  securities 
products  and  non-JV  securities  products 
that  are  directly  related  '«  to  those  JV 
futures  products.  This  flashing  privilege 
will  permit  non-member  JVPs  to  relay 
orders  to  floor  brokers  in  the  OEX  and 
SPX  trading  crowds  to  effect 
transactions  to  hedge  positions  that 
already  have  been  established  in  JV 
futures  contracts.  Before  a  CBOE 
member  can  conduct  customer  business 
with  a  non-member  JVP.  however,  that 
member  must  receive  written  approval 
from  the  CBOE's  Division  of  Regulatory 
Services.  Because  of  the  requirement 
that  member  organizations  must  receive 
written  approval  from  the  Exchange  in 
order  to  conduct  business  with  non- 
member  JVPs.  and  because  the  CBOE 
will  add  an  account  origin  code  "j"  for 
recording  on  trade  tickets  and  reporting 
non-member  JVP  transactions  in 
Exchange  options  contracts  to  the 
Exchange,  the  CBOE  believes  that  the 
Exchange  will  be  able  to  monitor  closely 
the  trading  activity  between  non- 
member  JVPs  and  member 
organizations. 

As  described  above,  the  new  futures 
trading  facility  on  the  CBOE  floor 
contains  a  catwalk  between  the  index 


options  pits  and  the  index  futures  pits 
for  facilitating  the  relay  by  hand  signals 
of  intermarket  hedging  orders.  CBOE 
floor  brokers  may  accept  orders  flashed 
by  non-member  JVPs  trading  futures 
contracts  on  the  Exchange  floor  for  JV- 
related  option  contracts  (i.e.,  OEX  and 
SPX)  only  where  the  orders  are  for 
hedging  purposes."  These  flashed 
orders  may  be  executed  by  any  floor 
broker,  but  must  be  followed  by  written 
orders.'*  CBOE  regular  members  in  the 
OEX  and  SPX  crowds  will  have 
reciprocal  order  communication 
privileges  into  the  JV  futures  contracts 
pits. 

Non-member  JVPs  will  be  treated 
differently  from  other  CBOE  non- 
members.  For  example,  unlike  orders 
from  public  customers,  option  orders 
from  or  on  behalf  of  CBOE  250  or  CBOE 
50  floor  traders  who  are  not  CBOE 
members  will  not  be  entitled  to 
acceptance  by  a  Board  Broker  or  an 
Order  Book  Official.'*  Further,  because 
orders  eligible  for  CBOE's  Retail 
Automatic  Execution  System  ("RAES") 
are  limited  to  those  qualified  for  entry 
into  the  limit  order  book  pursuant  to 
CBOE  Rule  7.4(a),  non-member  JVPs  will 
be  prohibited  from  placing  orders  for 
their  own  account  on  RAES.  Also, 
member  organizations  conducting 
business  in  JV  securities  contracts  or  JV- 
related  options  contracts  with  non- 
member  JVPs  will  be  exempted  from 
several  of  the  sales  practice 
requirements  relating  to  doing  business 
with  the  public  set  forth  in  Chapter  IX  of 
CBOE's  rules.'*  Chapter  IX  contains 
certain  rules  that  member  organizations 
must  comply  with  that  are  intended  to 
ensure  that  the  purchase  or  sale  of 
option  contracts  is  suitable  for  the 
customers  who  wish  to  enter  into  such 
transactions.  The  exemptions  from 
Chapter  IX's  rules  recognize  the 
distinction  between  non-member 
professional  traders,  such  as  JVPs  and 
other  non-members.  Because  of  the 


sophistication  of  the  non-member  JV 
professional  traders,  the  CBOE  believes 
that  it  is  not  necessary  to  require 
safeguards  such  as  those  provided  in 
Chapter  IX. 

The  CBOE  proposes  to  allow  floor 
brokers  to  cross  inter-reguiatory  spread 
orders.'^  An  inter-regulatory  spread 
order  has  been  defined  in  CBOE's  rules 
as: 

An  order  involving  the  simultaneous 
purchase  and/or  sale  of  at  least  one  unit  in 
contracts,  each  of  which  is  subject  to 
different  regulatory  jurisdictions,  at  stated 
limits,  or  at  a  stated  differential,  or  at  market 
prices,  on  the  floor  of  the  Exchange.'* 

An  inter-regulatory  spread  order 
could  consist  of  a  CBOE  250/OEX 
spread  or  a  CBOE  250/SPX  spread.'* 
The  OEX  or  SPX  part  of  the  spread 
would  be  subject  to  the  regulatory 
jurisdiction  of  the  Commission,  while 
the  CFTC  would  have  jurisdiction  of  the 
CBOE  250  portion  of  the  spread.  Only 
CBOE  members  who  also  are  futures 
qualified  will  be  permitted  to  effect 
inter-regulatory  spreads.  Thus,  it  will  be 
possible  for  a  futures  qualified  CBOE 
floor  broker  to  execute  a  CBOE  250/ 
OEX(SPX)  spread  transaction  as  a  single 
price  order  not  subject  to  being  broken 
up.''"  Such  an  inter-regulatory  spread 
transaction  may  be  executed  only  in 
either  the  OEX  or  SPX  option  pit  as 
appropriate."  The  CBOE  believes  that 
allowing  these  orders  to  be  crossed 
narrows  the  bid-ask  differential,  thereby 
making  the  markets  more  efficient.^' 
Both  the  futures  and  the  options  leg  of 
the  inter-regulatory  spread  may  be 
effected  simultaneously.*' 

On  December  18, 1987,  the  CBOE  and 
the  CBOT  entered  into  a  regulatory 
agreement  to  facilitate  the  intermarket 
surveillance  of  stock  mdex  trading.  The 
regulatory  agreement  provides  that  the 
CBOE  and  the  CBOT  will  promptly 
exchange  information  regarding 
positions  and  trading  activity  ot 


'<•  Rule  l.l(kk)-.  Rule  6.2a  Interpretations  and 
Policies  .07.  Non-meraljer  JVP»  who  are  adversely 
affected  by  a  detenninatian  made  under  Rule  6.20 
may  obuin  review  thereof  in  accordance  with  the 
provisions  of  Chapter  XLX  of  the  CBt)E  Rules 
(hearings  and  Review). 

' '  The  CBOT  full  members  would.  aniunj<  other 
Ihiiigs.  have  lo  retcister  as  broker-dealers  ami  fulfill 
the  re<|uisile  qualificatioos  for  CBOE  membership. 

'«  The  CBOE  will  determine  the  contracts  that  are 
related  lo  the  IV  contracts.  For  example,  for  the 
CBOE  50  and  ZStt  the  CBOE  has  determined  that  (he 
related  option  contracts  are  the  Standard  &  Poor  » 
100  Index  Option  ("OEX")  and  the  Standard  & 
Poor  s  500  Index  Options  ("SI'X''.  "NSX".  and 
"Sn.").  Proposed  Rule  8.7a  Interpret  a  I  ions  and 
Policies  .01. 


"  Rule  8.70.  Proposed  Interpretations  and  Policies 
.01. 

<*  Rule  6.24.  Interpretations  and  Policies  02. 
Generally,  an  initiation,  cancellation,  or  change  of 
an  order  relayed  to  a  floor  broker  by  hand  signal 
also  must  be  relayed  immediately  to  the  floor 
broker  in  written  form.  In  Securities  Exchange  Ad 
Release  Na  24480  (June  5. 1987)  the  Commiiision 
approved  the  CBOE's  proposal  to  exempt  OEX 
options  from  this  requirement  in  order  lo  avmd 
unnecessary  confusion  and  congestion  in  the  OKX 
pit  (Kile  No.  SR-CBOE-e7-10|.  This  exemption  does 
not  .-jller  the  requirement  that  all  orders  be  in 
written  form.  Similarly,  all  the  rules  concerning 
order  preparation  and  reporting  remain  in  effect.  In 
order  to  adxieve  consistency  and  avoid 
impediments,  the  CBOE  proposes  to  extend  the 
exemption  granted  lo  OEX  to  SPX  and  NSX 

'»  Rule  7.41a). 

"Rule  9.1,  tnlerpretations  and  Poliacs  .01  4nd 
.02 


' '  Rale  674.  Inlerpreuiions  .tnrt  Piilu  irs  irt  dnit 
04 

"  Rule  I  tltll 

"  An  inter  regulaiorv  spreail  dlso  co'ilil  inmlvp  ,. 
CBOE  50/OEX  or  CBOE  5()/SPX  spread 

•"  In  this  regard,  the  pulilic  limil  order  tiooli  shall 
be  precluded  from  participaiing  in  inier-regula'ory 
spread  order*  When  such  orders  are  bid  or  offered 
ai  a  diflercnlial.  they  may  not  be  separated  into 
individual  parts.  The  futures'  side  of  such  spreads 
must  be  priced  within  the  daily  price  range.  The 
price  of  the  options'  side  of  such  spreads  may  loud- 
but  shall  not  go  through  the  current  best  bid  or  offe- 
prevailing  in  the  trading  crowd  Stre  CBOr  Rule 
352.02 

'  ■  See  CBOT  Rule  Jb2.0Z 

"  Ihese  iransaclinns  can  tje  crossed  only  afler 
ihey  Have  l>een  exposed  to  the  trading  crowd  and 
must  be  executed  m  the  presence  of  a  CBOE  official 
that  IS  futures  qualilied  See  olsn  CBOT  Rule  350  10 

"  Rule  8  74  liMerprelaiMJOS  and  Policies  04 


individuals  or  organizations  in  JV  and 
related  contracts  traded  at  the  CBOE  or 
the  CBOT  as  well  as  information 
regarding  any  disciplinary  action  taken 
by  either  exchange  against  individuals 
or  organizations  that  relates  to  trading 
activity  in  any  of  the  above  contracts. 
An  addendum  to  that  agreement  was 
executed  on  September  28, 1988,  that 
provides  for  the  daily  exchange  of  audit 
trail  data  in  connection  with  JV  and 
related  contracts.  The  CBOE  will  be 
responsible  for  the  surveillance  of  JV 
securities  products  and  related  options 
contracts,  while  the  CBOT  will  be 
responsible  for  the  surveillance  of  JV 
futures  products. 

II.  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
changes.  The  CME  submitted  a  comment 
letter  on  October  31, 1988,  that  raised 
two  concerns.  First,  the  CME  argues  that 
a  potential  exists  for  CBOE  members  to 
pre-arrange  futures  transactions  in 
connection  with  inter-regulatory 
spreads.  The  CME  specifically  states 
that,  unlike  the  CBOT,  the  CBOE  does 
not  have  a  rule  that  prohibits 
prearranged  trading,**  As  a  result,  the 
CME  claimed  that  broker-dealers  could 
follow  CBOE  rules  and  prearrange 
trades  in  inter-regulatory  spreads.  This 
would  allow  joint  participants  to 
execute  spreads  that  would  effectively 
violate  CBOT  and  CFTC  prohibitions 
against  prearranged  trading.  Second,  the 
CME  claims  that  non  member  JVPs  may 
have  an  unfair  advanage  over  members 
of  the  public  in  the  execution  of  their 
index  option  orders.  The  CME  notes  that 
the  CBOE  proposal  expressly  favors  one 
select  group  of  non-CBOE  members  to 
the  detriment  of  all  other  non-CBOE 
members.  Consequently,  the  CME  states 
that  the  CBOE's  proposed  rule  changes 
fail  to  promote  just  and  equitable 
principles  of  trade  and  fail  to  protect 
investors  and  the  public  interest. 

In  response,  the  CBOE  submitted  a 
November  4,  1988,  comment  letter 
addressing  the  CME's  concerns.^'  With 
regard  to  the  CME's  prearranged  trading 
concern,  the  CBOE  states  that  the 
concern  is  unwarranted  for  several 
reasons.  First,  only  CBOE  members  who 
are  qualified  to  tr.ide  futures  under 
CBOT  rules  are  capable  of  executing 
inter-regulatory  spreads.  Thus,  the 
CBOE  emphasizes  that  those  CBOE 
members  will  be  subject  to  CBOT 
regulation  and  must  comply  with 
CBOT's  and  CFTC's  prohibitions  against 


prearranged  trading.  In  addition,  CBOT 
Rule  3.50,10  specifically  provides  a 
procedure  for  crossing  that  complies 
with  Commodities  Exchange  Act 
Regulation  1.39(a)(2),  which  ensures  that 
crosses  arc  subject  to  the  competitive 
outcry  process  of  the  trading  crowd.*^ 
Finally,  the  CBOE  notes  that  it  will  be 
exchanging  with  the  CBOT  audit  trail 
data  identifying  all  trades  in  the  CBOE 
250  futures  and  the  index  options  by 
time  and  participant  on  a  daily  basis. 
Both  CBOE  and  CBOT  will  be 
surveilling  for,  among  other  things, 
prearranged  trading  in  violation  of 
CBOE  and  CBOT  rules. 

The  CBOE  also  states  that  the  CME's 
claim  that  the  CBOE  proposal  grants 
CBOT  members  an  advantage  in  the 
execution  of  their  orders  not  otherwise 
available  to  members  of  the  public  is 
without  merit.  The  CBOE  notes  that  the 
trading  of  futures  and  securities  options 
on  the  floor  of  a  national  securities 
exchange  is  not  without  precedent.  More 
specifically,  the  CBOE  states  that  the 
trading  of  currency  futures  and 
securities  currency  options  on  the  floor 
of  the  Phlx  enables  Phlx  members  to 
move  quickly  between  the  two  markets 
in  order  to  hedge  positions.  With  regard 
to  the  CBOE  250.  the  CBOE  emphasizes 
that  access  of  non-member  JVPs  to  the 
OEX  and  SPX  is  extremely  limiled.  In 
particular,  a  non-member  JVP  is 
permitted  to  hand  signal  or  flash  an 
options  order  to  an  index  option  floor 
broker  only  to  hedge  positions 
previously  established  in  the  CBOE  250 
futures  contract.  The  CBOE  notes  that 
these  non-member  JVPs  have  less 
trading  privileges  than  public  customers 
in  that  they  are  not  permitted  to  place 
orders  on  the  limit  order  book  or  utilize 
CBOE's  automatic  execution  system.  In 
addition,  the  CBOE  argues  that  in  this 
day  of  telephonic  and  computer 
communication,  physical  presence  on  an 
exchange  floor  no  longer  yields  a 
significant  advantage  and  that  any 
potential  advantage  is  outweighed  by 
the  benefits  to  the  public  of  increased 
liquidity  and  efficient  public  investor 
order  execution. 

III.  Discussion 

The  JV  agreement  between  the  CBOE 
and  the  CBOT  is  a  novel  arrangement 
that  will  add  a  futures  trading  privilege 
to  a  CBOE  regular  membership.  CBOE 


"  See  discussion  infru  at  p.  17-18  and  note  30. 

"  See  l.«tter  from  Nancy  R.  Crossman,  First  Vice 
President  Legal  Affairs.  CBOE  to  Jonathan  Kalz, 
Secretary.  SKC  dated  November  4.  1988. 


»•  CBOT  Rule  350.10  specifically  permits  the 
crossing  of  orders  for  specified  inter-regulatory  and 
intermarket  spreads  involving  the  CBOE  50  and 
CBOE  250  stock  index  futures  contracts,  provided 
the  spread  orders  are  offered  competitively  by  open 
outury  in  the  open  market.  The  inter-regulatory 
spread  could  be  crossed  only  if  the  spread  order  is 
not  accepted  in  the  open  market  within  a 
reasonable  period  uf  time. 


members  who  become  futures  qualified 
will  be  able  to  trade  JV  futures  contracts 
on  the  Exchange  floor.  CBOE  members 
trading  JV-related  options  contracts, 
such  as  OEX  and  SPX.  or  JV  securities 
contracts  to  be  introduced  in  the  future, 
will  be  able  to  hedge  positions  in  these 
contracts  by  executing  transactions  in 
JV  futures  contracts,  such  as  the  CBOE 
250.  Such  hedging  transactions  wiil  be 
facilitated  by  placing  index  futures 
contracts  on  the  same  exchange  floor  as 
the  index  option  contracts.  The 
Commission  believes  that  permitting  JV 
futures  contracts  to  be  traded  on  the 
Exchange  floor  will  contribute  to  the 
mechanism  of  a  free  and  open  market  by 
enhancing  index  options  market  makers' 
ability  to  hedge  their  positions  with 
futures.  Such  enhancement  should 
enable  market  makers  to  better 
accommodate  customer  orders  and  to 
provide  deeper  and  tighter  markets.*^ 

The  concept  of  futures  and  options 
trading  in  adjacent  pits  is  not  new.  As 
mentioned  earlier,  foreign  currency 
options  and  futures  tiade  in  contiguous 
crowds  on  the  Phlx  floor.  At  the  CME. 
stock  index  futures  and  options  on  stock 
index  futures  trade  in  adjacent  crowds. 
The  JV,  however,  does  represent  the 
first  time  a  stock  index  futures  pit  will 
be  located  on  a  securities  exchange 
floor.  Nevertheless,  the  JV  arrangement 
is  designed  so  that  regulatory  concerns 
arising  from  the  adjacent  floor  trading  of 
futures  and  scciuities  options  is 
minimized. 

Under  the  JV,  CBOT  members  who 
are  not  CBOE  members  will  have  access 
to  JV  contracts  traded  on  the  Exchange 
floor.  This  access,  however,  is  limited. 
CBOT  full  members  who  do  not  become 
CBOE  members  and  CBOT  partial 
members  will  have  direct  access  to  all 
(V  futures  products,  and  not  to  CBOE 
traded  options.  While  the  trading  of  JV 
futures  products  generally  will  be 
regulated  by  the  CBOT.  such  non- 
members  must  file  a  jV  application  and 
agree  to  be  bound  by  CBOE  rules 
restricting  their  access  to  futures  trading 
crowds  and  subjecting  them  to  floor 
decorum  and  security  rules  that 
normally  are  applied  only  to  CBOE 
members.  The  Commission  believes  that 
requiring  non-member  JVPs  to  comply 
with  such  rules  should  ensure  that  the 
floor  trading  activity  of  non-member 
JVPs  will  be  restricted  to  futures  trading 
crowds  and  that  non-member  JVPs  will 


^'  CBOE  market  makers  who  are  active  in  OEX 
and  SPX  options  cuflomanly  hedge  their  positions 
by  establishing  offsetting  posilions  in  the  futures 
markets.  Setf  Division  of  Market  Regulation.  The 
Ocloher  liM7  Market  Break.  8-18  (February  1968). 
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be  bound  by  Exchange  rules  respecting 
conduct  on  the  Exchange  trading  floor. 

If  a  CBOT  member  seeks  to  trade 
directly  for  its  own  account  any  stock 
index  option  on  the  CBOE  floor,  the 
CBOT  member  must  acquire  a  regular 
CBOE  membership.  CBOT  members 
who  become  CBOE  members  must 
register  as  brokers  or  dealers  pursuant 
to  section  15  of  the  Act.*"  In  addition. 
CBOT  members  who  become  CBOE 
members  and  wish  to  transact  business 
with  the  public  must  meet  the 
requirements  set  forth  in  Chapter  IX  of 
the  CBOE  rules  and  must  be  approved 
by  and  registered  with  the  Exchange  as 
Options  Principals.  The  Commission 
believes  that  such  requirements  are 
consistent  with  section  15  and  6(b)  of 
the  Act  in  that  the  requirements  should 
ensure  that  only  qualified  members 
trade  JV  securities  products  in  person. 

The  CBOE's  proposal  to  allow  CBOE 
non-members,  who  will  be  denied 
physical  access  to  securities  products 
traded  on  the  CBOE  floor,  flashing 
privileges  to  all  JV  securities  products 
and  non-JV  securities  that  are  directly 
related  to  JV  futures  products  also  has 
been  designed  to  be  consistent  with 
sections  6  and  15  of  the  Act.  The  CBOE 
non-members  cannot  flash  an  order 
directly  into  an  index  option  pit,  but 
must  flash  it  to  a  CBOE  floor  broker  on 
the  catwalk,  who  would  in  turn  deliver 
the  order  to  the  index  options  pit.  Thus, 
a  CBOE  non-member  that  desires  to 
trade  any  securities  for  its  own  account 
must  use  a  CBOE  floor  broker  to  execute 
the  order.  Moreover,  although  non- 
member  JVPs  necessarily  obtain  some 
limited  time  and  place  advantages  by 
their  presence  on  the  CBOE  floor,  the 
Commission  believes  that  the 
significance  of  such  advantages  is 
reduced  due  to  the  substantive 
restrictions  placed  on  these  non- 
members.  The  most  important 
restriction,  of  course,  is  that  non- 
member  JVPs  can  effect  index  options 
transactions  only  to  hedge  existing 
CBOE  250  futures  positions.  In  addition, 
option  orders  from  non-member  JVPs 
may  not  be  accepted  by  an  Order  Book 
Official  or  placed  on  RAES.  Because  of 
these  and  other  restrictions,  the 
Commission  believes  that  the  CME 
concern  that  the  JV  provide  non-member 
JVPs  an  inappropriate  competitive 
advantage  is  incorrect.  Moreover,  to  the 
extent  such  non-members  do  gain  a 
limited  time  and  place  advantage  in 
executing  their  orders,  the  Commission 
believes  that  such  advantages,  limited  to 
hedging  transactions,  are  an  appropriate 


to  increase  depth  and  liquidity  in  index 
options  contracts. 

In  addition  to  the  ability  of  CBOE  non- 
members  to  flash  orders  to  CBOE  floor 
brokers,  CBOE  members  will  have 
reciprocal  flashing  privileges  into  the  JV 
futures  pits.  The  Commission  believes 
that  the  proposed  flashing  rules  will 
facilitate  orders  in  securities  by 
allowing  such  orders  to  be  flashed  but  at 
the  same  time  limiting  such  flashing  to 
orders  used  to  hedge  positions  in  JV 
futures  contracts.  The  Commission 
believes,  in  addition,  that  extending  to 
SPX  and  NSX  the  exemption  granted  to 
OEX  from  the  requirement  that  orders 
relayed  by  hand  signal  must  be 
immediately  followed  by  a  written  order 
will  facilitate  transactions  in  securities 
while  preserving  record-keeping  and 
reporting  safeguards.  The  fact  that 
member  organizations  doing  business 
with  non-member  JVPs  will  be  exempted 
from  several  of  the  sales  practice 
requirements  in  Chapter  IX  of  the 
CBOE's  rules  recognizes  the  fact  that 
non-member  professional  traders  are 
more  financially  sophisticated  than 
other  non-members.  The  Commission 
believes  that  proposed  exemptions  will 
facilitate  transactions  in  securities  by 
enabling  Exchange  members  to  transact 
business  on  the  Exchange  with  non- 
member  JVPs  without  having  to  comply 
with  the  requirements  of  Chapter  IX. 

The  Commission  believes  that 
allowing  inter-regulatory  spread  orders 
to  be  crossed  will  further  contribute  to  a 
deep  and  liquid  market  and  will 
facilitate  transactions  in  securities. 
Before  a  member  can  cross  an  inter- 
regulatory  spread,  that  member  must 
offer  the  spread  order  competitively  by 
open  outcry  in  the  OEX  and  SPX  options 
pit.  The  member  must  better  the  existing 
market  by  bidding  above  or  offering 
below  the  existing  quotes  for  that 
spread  transaction.  Thus,  any  member 
seeking  to  cross  an  inter-regulatory 
spread  order  will  narrow  the  bid-ask 
differential  for  that  spread.  If  the  spread 
order  is  not  accepted  in  the  open  market 
after  a  reasonable  time,  the  inter- 
regulatory  spread  may  be  crossed.'*" 
The  Commission  also  believes  that 
clarifying  the  regulatory  responsibility 
for  each  leg  of  an  inter-regulatory  spread 
order  will  expedite  the  enforcement  of 
each  jurisdiction's  regulations  and  foster 
coordination  and  cooperation  between 
the  jurisdictions  involved. 

The  Commission  also  does  not  believe 
that  the  CME  comment  concerning 
prearranged  trading  is  meritorious. 
Initially,  the  Commission  observes  that 


the  CME's  implication  that  prearranged 
trading  in  the  securities  markets  is  not 
prohibited  is  simply  wrong.  In  this 
regard,  prearranged  trading  is  prohibited 
by  section  9(a)(1)  of  the  Securities 
Exchange  Act  of  1934.="'  Therefore, 
regardless  of  whether  the  CBOE  has  a 
rule  prohibiting  these  transactions, 
prearranged  trades  would  be  prohibited 
under  the  Securities  Exchange  Act. 
Moreover,  the  Commission  notes  that 
the  CBOE  considers  prearranged  trading 
to  be  a  practice  inconsistent  with  just 
and  equitable  principles  of  trade  and  a 
violation  of  CBOE  Rule  4.1.  In  particular, 
the  CBOE  has  specified  surveillance 
procedures  designed  to  identify  and 
deter  prearranged  trading.  The 
Commission  also  notes  that  the  CBOE 
has  taken  disciplinary  action  when  it 
identifies  prearranged  trading.  The 
Commission  recognizes,  however,  that 
prohibitions  or  prearranged  trading  in 
the  futures  markets  have  been 
interpreted  to  prohibit,  under  some 
circumstances,  the  upstairs  arrangement 
of  block  or  "facilitation"  trades 
involving  a  futures  commission 
merchant  ("FCM")  and  its  customer, 
including  bona  fide  transactions 
negotiated  at  arms  length  and  exposed 
to  the  trading  crowd  prior  to  execution. 
While  this  interpretation  does  diverge 
from  the  treatment  of  such  trades  on 
options  exchanges,  the  Commission 
notes  that  CBOT  and  CFTC  restrictions 
would  continue  to  apply  to  the  futures 
portion  of  the  transaction.  In  addition, 
CBOE  rules  will  require  that  the  entire 
transaction  be  exposed  to  the  trading 
crowd  and  subject  to  review  be  a  CBOE 
official  who  is  a  qualified  FCM. 
Consequently,  the  Commission  does  not 
believe  that  the  CBOE's  proposed  rules 
regarding  inter-regulatory  spreads  can 
lead  to  transactions  that  would  be 
violative  of  CBOT  or  CFTC  prearranged 
trading  provisions. 

Finally,  the  Commission  believes  thiit 
the  CBOE  has  designed  adequate 
procedures  to  conduct  surveillance, 
along  with  the  CBOT.  of  the  JV  trading. 
The  CBOE  and  CBOT  badge  system 
should  ensure  that  only  eligible  persons 
enter  the  options  or  futures  pits  on  the 
CBOE  floor.  The  regulatory  agreement 
entered  into  by  the  CBOE  and  the  CBOT 
will  assist  in  preventing  fraudulent  and 


»»  15  U.S.C.  780  (1982). 


'"  As  previously  noted,  this  must  tie  done  in  the 
presence  of  a  futures  qualified  CBOE  floor  official. 


»"  See  15  U.S.C.  78i(a|(l)(C|  (1982).  Section 
9|ii)(l)(C|  provides  that  it  is  illegal  to  enter  any 
order  or  orders  on  a  national  securities  exchange  for 
the  sale  of  any  security  with  the  knowledge  that  an 
order  or  orders  of  substantially  the  same  size,  at 
substantially  the  game  time,  and  at  substantially  the 
same  price,  for  the  purchase  of  such  security,  has 
been  or  will  be  entered  by  or  for  the  same  or 
different  parties.  Sc;e  also.  Report  of  Special  Study 
of  the  Options  Markets.  96th  Congress.  1st  Sess. 
(Committee  Print  96-IFC3)  Dprember  22.  1978  at  109 


intermarket  manipulative  acts  and  other 
abusive  trading  practices  related  to  the 
trading  of  JV  products  by  providing  for 
the  exchange  of  relevant  surveillance 
data  •■"  for  JV-related  securities  and 
futures  products. 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6  '-  and  the  rules  and  regulations 
thereunder. 

IT  IS  THEREFORE  ORDERED,  pursuant  to 
section  19(b)(2)  of  the  Act,»='  thatyhe 
proposed  rule  change  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegaliid 
aulhoi'ity.^* 
lonathan  G.  Katz, 
Si-crrlury. 

Dated:  November  10. 1988. 
|FR  Don.  88-26688  Filed  11-17-88:  8:45  nm] 
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1  Release  No.  34-26279;  File  No.  SR-NYSE- 
88-341 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  ttie  New 
York  Stock  Exctiange,  Inc.  Relating  to 
Certain  Intermarket  Trading 
Restrictions  adopted  by  tfie  New  York 
Stock  Exctiange  and  tt>e  Chicago 
Mercantile  Exctiange,  and  ttie  New 
York  Stock  Exclunge  and  ttie  New 
York  Futures  Exctiange 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  November  1. 1988,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 


' '  The  cyTC  recfnlly  approved  a  rule  by  the 
CBOr  to  allow  exchange  for  physicals  ("EKPs") 
involving  the  CBOE  .50  and  250  futures  lo  l)e  quoted 
and  exer.i.ir;,!  in  the  CBOK  .50  and  250  pits  during 
tradiiM  hours.  In  response  to  concents  of  the 
Uivisiiin  fif  Market  Regulation  that  such  activity 
would  rnian  that  the  CBOT  was  providing  facilities 
for  the  quotation  of  stock  transactions  which  would 
require  the  CBOT  to  register  as  a  national  sernritipB 
exchange  under  section  6  of  the  Securities  Exchange 
Act  of  1934.  the  CBOT  revised  its  Regulation  444.01 
on  Novembers.  1988.  In  pirticular.  the  CBOT 
deleted  the  portion  of  Rfgulation  444.01  that 
permitted  CBOE  .50/  CBOE  250  FJ-P  transactions 
during  trading  hours  provided  that  they  were 
oflered  competitively  by  open  outcry  in  the  open 
market. 

=  ^15U.S.C.  78f(1982). 
'M5  1I.S.C.  78s(h)(2)(1982). 
<*  17  CKR  200.3O-.l(a)(12)  (ISflfl). 


by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
two  agreements  in  regard  to  certain 
intermarket  trading  restrictions  between 
the  New  York  Stock  Exchange  and  the 
Chicago  Mercantile  Exchange  and  the 
New  York  Stock  Exchange  and  the  New 
York  Futures  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below  and  is  set  forth  in  sections  (A), 
(B).  and  (G)  below. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed 
Change 

(1)  Purpose 

On  April  13. 1988  the  Exchange  issued 
an  Information  Memorandum  to  its 
membership  stating  that  it  was 
considering  the  adoption  of  an 
interpretation  whereby  trading  in  index 
futures  immediately  prior  to  and  with 
knowledge  of  the  execution  of  one  or 
more  "baskets"  of  slock  that  favorably 
impact  the  value  of  the  underlying  index 
might  constitute  frontrunning,  and  thus 
might  constitute  a  violation  of  just  and 
equitable  principles  of  trade  under 
Exchange  Rule  476.  (See  Exhibit  A.) '  In 
this  Information  Memorandum  the 
Exchange  invited  comments  from  its 
members  and  member  organizations 
concerning  the  proposed  interpretation. 
The  comments  received  by  the 
Exchange  are  discussed  in  section  5 
infra. 

The  New  York  Stock  Exchange  and 
the  Chicago  Mercantile  Exchange 
("CME"),  and  the  New  York  Stock 
Exchange  and  the  New  York  Futures 
Fjcchange  ("NYFE")  h;ive  recently 
determined  to  adopt  a  policy,  uniform  as 
between  the  respective  maikets,  (see 
Exhibit  B),  which  specifically  defines 
and  prohibits  certain  intermarket 
trading  between  their  rnspeclive  equities 


and  futures  markets,  while  not 
prohibiting  legitimate  trading  activities.' 

The  policy  prohibits  a  member  or 
person  associated  with  a  member  or 
member  organization  from  executing  or 
causing  the  execution  of,  for  an  account 
in  which  such  member  or  person  has  a 
direct  or  indirect  pecuniary  interest,  or 
for  an  account  with  respect  to  which 
such  member  or  person  exercises 
investment  discretion,  certain 
transactions,  as  described  below,  to 
take  advantage  of  material,  non-public 
information  which  can  reasonably  be 
expected  to  have  an  immediate, 
favorable  impact  in  relation  to  such 
transactions.  Any  member  or  persons 
executing  or  causing  the  execution  of 
such  transactions  may  be  in  violation  of 
just  and  equitable  principles  of  trade 
under  Rule  476. 

Specifically  the  policy  provides  th.Tt  a 
transaction  in  any  stock  index  futures 
contract,  or  option  on  a  stock  index 
future,  when  such  member  or  person  has 
acquired  knowledge  of  the  imminent 
execution  of  another  persons  stock 
program  transaction,  may  be  in  violation 
of  just  and  equitable  principles  of  trade, 
where,  as  noted  above,  a  member  or 
person  associated  with  a  member  is 
trading  to  take  advantage  of  material 
non-public  information  which  can 
reasonably  be  expected  to  have  an 
immediate,  favorable  impact  in  relation 
to  such  transaction.  Moreover,  the 
NYSE,  the  CME  and  the  NYFE  have  also 
recognized  that  transactions  in  stock 
index  futures  or  options  on  stock  index 
futures  may  have  some  effect  on  the 
market  in  the  underlying  equities 
themselves.  Therefore,  the  memorandum 
states  that  conversely,  certain 
transactions  in  the  reverse  order  could 
also  constitute  a  violation  of  just  and 
equitable  principles  of  trade.  In  this 
instance,  stock  program  transactions, 
when  such  member  or  person  has 
acquired  knowledge  of  the  imminent 
execution  of  another  person's  order(s)  in 
stock  index  futures  contracts  or  options 
on  stock  index  futures,  may  also  be  in 
violation  of  just  and  equitable  principles 
of  trade. 

The  exchanges  have  agreed  that  it  is 
not  necessary  to  demonstrate  that 
another  person  has  been  disadvantaged 


'  Exhibits  A  and  B  an;  available  for  inspwtion 
and  copying  in  the  Commissions  Ihjblir  Reference 
Room. 


'The  policy  filed  heroin  pertains  to  mlerniarki't 
trailing  involving  any  stock  index  futures  and  the 
NYSE  equities  market,  regardless  of  whether  the 
future  is  traded  on  the  CME,  the  NYFE.  or  anothi-r 
futures  exchange.  1'he  NYSE's  policies  with  rt^gard 
to  frontrunning  in  the  context  of  trading  in 
standardized  options  on  individual  stocks,  .md 
frontninniiig  in  the  context  of  trading  in  index 
options  and  options  on  over-the-counter  stocks, 
were  fili.-d  in  SR-NYSE-87-36.  {See  Securiti<:5 
Exchange  A<;t  Release  No.  25233  (lico'mber  30. 
1!)87|.  53  fR  290). 
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when  a  determination  is  being  made  as 
to  whether  a  member  or  person  has 
taken  advantage  of  material,  non-public 
information.  Furthermore,  such  member 
or  person  may  be  deemed  to  be  in 
violation  of  just  and  equitable  principles 
of  trade  regardless  of  whether  such 
other  person  has  given  permission  for 
such  trading. 

However,  this  policy  is  not  intended 
to  prevent  such  member  or  person  from 
establishing,  in  a  futures  market,  a  bona 
fide  hedge  of  risk  such  member  or 
person  may  have  assu.med  or  agreed  to 
assume  in  facilitating  the  e.xecution  of 
any  other  person's  stock  program  orders. 
The  risk  to  be  hedged  must  be  the  result 
of  having  established  a  position  or 
having  given  a  firm  commitment  to 
assume  a  position,  and  the  offsetting 
hedging  transaction  must  be 
commensurate  with  such  risk. 

Additionally,  this  policy  is  not 
intended  to  prevent  a  member  or  person 
from  implementing  proprietary  market 
strategy  involving  a  stock  program  and  a 
related  stock  index  futures  transaction 
by  executing  the  stock  index  futures 
trade(s}  prior  to  the  execution  of  the 
stock  program.  However,  the  e.xecution 
of  a  transaction  in  one  market  to  take 
advantage  of  such  member's  or  person's 
imminent  transaction  in  a  related 
market  may  be  considered  to  be  a 
manipulative  activity. 

The  agreement  between  the  NYSE  and 
the  NYFE  is  identical  to  that  between 
the  NYSE  and  the  CME,  with  one 
additional  restriction.  This  agreement 
further  states  that  a  transaction  in  any 
stock  index  option,  when  such  member 
or  person  has  acquired  knowledge  of  the 
imminent  execution  of  another  person's 
order(s)  in  stock  index  futures  contracts 
or  options  on  a  stock  index  future  may 
also  be  in  violation  of  just  and  equitable 
principles  of  trade. 

Therefore,  this  agreement  states  that 
this  policy  is  not  intended  to  prevent 
such  member  or  person  from 
establishing,  in  a  futures  market,  a  bona 
fide  hedge  of  risk  such  member  of 
person  may  have  assumed  or  agreed  to 
assume  in  facilitating  the  execution  of 
any  other  person's  stock  index  option 
orders  as  well  as  another  person's  stock 
program  orders. 

Similarly,  this  agreement  states  that  a 
member  or  person  associated  with  a 
member  organization  who  implements  a 
proprietary  market  strategy  involving 
stock  index  option  transaction(s)  as  well 
as  a  stock  program  and  a  related  stock 
index  futures  transaction  by  executing 
the  stock  index  futures  trade(s)  prior  to 
the  execution  of  the  stock  index  option 
transaction(s)  as  well  as  the  stock 
program  will  not  be  deemed  to  be  in 
violation  of  this  policy. 
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(2)  Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Exchange  believes  the  proposed 
rule  change  will  promote  the  purposes  of 
section  6(b)(5)  of  the  Act  in  that  it  can 
be  said  to  "promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  *  *  *  transactions  in 
securities.  *  '  *  and,  in  general,  to 
protect  investors  and  the  public 
interest." 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

In  its  April  13,  1988  Information 
Memorandum  notifying  its  membership 
of  the  possible  application  of  the 
frontrunning  policy  to  index  futures 
trading,  the  NYSE  sought  comments 
from  its  members.  Comment  letters  were 
received  from  Merrill  Lynch,  Pierce, 
Fenner  and  Smtih  Inc.,  Morgan  Stanley 
&  Co.  and  the  Securities  Industry 
Association.  Ihese  comment  letters  are 
anne.xed  as  part  of  Exhibit  A. 

The  NYSE  believes  that  the  concerns 
raised  in  these  comment  letters  have 
been  substantially  addressed  by  the 
more  specific  definition  of  frontrunning 
as  applied  to  trading  in  baskets  of 
stocks  and  futures  or  options  on  futures 
agreed  to  bv  the  NYSE  and  the  CME, 
and  the  NYSE  and  the  NYFE,  and  set 
forth  in  the  Information  Memoranda 
being  filled  herein.  The  most  significant 
concerns  were  that  legitimate  trading 
activities,  such  as  the  facilitation  of 
customer  orders  and  the  hedging  of 
proprietary  positions,  which  are,  of 
course,  beneficial  to  the  market,  should 
not  be  inhibited  by  this  rule. 

The  Information  Memoranda  address 
these  concerns  by  stating  that  the  NYSE 
does  not  intend  to  prohibit  a  bona  fide 
hedge  assumed  in  facilitating  the 
execution  of  any  other  person's  stock 
program  orders.  Additionally,  the  NYSE 
does  not  seek  to  inhibit  proprietary 
trading,  including  the  execution  of  stock 
index  futures  prior  to  a  stock  program, 
unless  the  transaction  is  intended  to 
take  advantage  of  that  member  or 
person's  imminent  stock  program 
transaction.  The  NYSE's  more  specific 
definition  of  intermarket  frontrunning  as 
a  transaction  based  upon  the  knowledge 
of  another  person's  activity,  and  not  a 


member  or  member  organization's  own 
activity  (unless  manipulative),  whether 
in  stocks  or  stock  index  futures 
contracts  or  options,  prohibits  clearly 
abusive  trading,  while  not  prohibiting 
member  firms  from  engaging  in 
legitimate  hedging  of  their  own 
positions. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
makmg  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20569. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
Statements  with  respect  to  the  proposed 
rule  change  thiit  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  orc.mization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  abo\e  and  should 
be  submitted  by  December  9. 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Kal?., 
Secretary. 

Dated;  N'ovember  14,  1988. 

|FR  Doc.  B&-26757  Filed  11-17-88:  8:45  am] 

BILLING  CODE  BOIO-OI-M 


(Rel.  No.  IC-16633;  (811-3227)] 

Sea  Cash  Management  Fund,  Inc. 
(Formerly,  Principal  Cash  Management 
Fund,  inc.);  Application 

November  10, 1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"), 

Applicant:  Sea  Cash  Management 
Fund.  Inc. 

Relevant  1940  Act  Section:  Section 
8(0  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  November  1. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  grantedi  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20549; 
Applicant.  B304-6991  East  Camelback 
Road,  Scottsdale.  Arizona  85251. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Heaney.  Financial  Analyst  (202) 
272-3420.  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-^300). 

Applicant's  Representations 

1.  On  July  21, 1987,  Applicant  filed 
Form  N-8A  to  register  under  the  1940 
Act  as  an  open-end,  diversified 
management  investment  company.  On 
July  21. 1987.  Applicant  also  filed  Form 
N-1  under  the  Securities  Act  of  1933.  but 
such  registration  statement  did  not 
become  effective  and  Applicant  never 
made  a  public  offering  of  its  securities. 
Applicant  was  incorporated  in  the  State 


of  Maryland  but  has  never  conducted 
any  business.  Applicant  does  not  have 
any  assets  or  liabilities.  Applicant  is  not 
a  party  to  any  litigation  or 
administrative  proceedings.  Applicant 
has  no  shareholders  and  is  not  now 
engaged,  nor  does  it  propose  to  engage 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Miinagement,  under  dclegiited  authority. 
Jonathan  G.  Katz. 
Secretary. 

|FR  Doc.  88-261389  Filed  11-17-««:  8:45  am) 
BILUNG  CODE  M1(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

Office  of  Women's  Business 
Ownership;  Management  and 
Technical  Assistance  Application 
Announcement 

Summary:  The  Small  Business 
Administration,  Office  of  Women's 
Business  Ownership  (OWBO) 
announces  that  if  is  accepting 
application  proposals  under  its' 
Women's  Business  Ownership  program 
to  provide  management  and  technical 
assistance  services  to  eligible  Women's 
Owned  and  Operated  small  business 
concerns/individuals.  Projects  are  to 
start  in  FY  89. 

The  announcement  number  is  OWBO- 
89-001 

Fundi:ig  Instrument:  The  funding 
instruments,  as  defined  by  the  Federal 
Grants  and  Cooperative  Agreements  Act 
of  1977  (31  U.S.C.  6304/6305)  will  be 
cooperative  agreements. 

Objectives  of  the  Management  and 
Technical  Assistance  Program 

The  goal  of  OWBO  is  to  assist  start- 
up and  established  small  businesses 
owned  by  women,  to  include  socially 
and/or  economically  disadvantaged 
women  businesses,  through  long  term 
training  and  counseling  to  achieve 
competitive  viability.  Towards  that  end. 
it  is  the  intent  of  this  program  to  provide 
financial,  management  and  marketing 
assistance  to  women  or  women  owned 
enterprises  eligible  for  assistance  under 
"Women's  Business  Ownership  Act  of 
1988"  through  the  use  of  professional 
entities  with  proven  methods  of 
providing  competent  assistance. 

These  entities  shall  be  selected 
through  a  competitive  process 
emphasizing  their  prior  experience, 
methodology,  and  success.  Financial, 
management  and  marketing  assistance 
includes,  but  is  not  limited  to,  those 
services  which  are  provided  to  women 
businesses  in  the  areas  of  planning. 
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research  and  development, 
identification  of  new  business 
opportunities,  loan  packaging,  financial 
counseling,  and  marketing  assistance. 

Closing  Date:  Applicants  must  submit 
their  application/proposal  on  or  before 
December  23, 1988,  3:00  p.m.,  local  time, 
to  (he  U.S.  Small  Business 
Administration.  1441  L  Street,  NW., 
Washington,  DC,  Room  219. 

Eligible  Applicants:  This 
announcement  is  open  to  private  for- 
profit,  or  non-profit  organizations.  This 
announcment  is  not  open  to  states  and 
local  governments,  nor  to  colleges, 
universities,  or  other  institutions  of 
higher  education. 

Application  Materials:  Applications 
will  be  forwarded  to  interested 
participants  upon  written  request  to  the 
U.S.  Small  Business  Administration. 
Office  of  Procurement  and  Grants 
Management.  1441  L  Street,  NW.,  Room 
221.  Washington  DC  20416.  All  awards 
will  be  announced  in  the  Federal 
Register. 

Evaluation  and  A  ward  Process:  All 
proposals  received  as  a  result  of  this 
announcement  will  be  evaluated  by  an 
SBA  Review  Panel.  The  awarding  of 
OWBO  Cooperative  Agreements  is 
discretionary.  Generally,  projects  are 
supported  in  order  of  merit  to  the  extent 
permitted  by  available  funds. 

Disposition  of  Proposals:  Notification 
of  awards  will  be  made  by  the  Grants 
Management  Officer.  Organizations 
whose  proposals  are  unsuccessful  will 
be  sent  an  awards  list  advising  them  of 
the  successful  awardees.  Nothing  in  this 
announcement  shall  be  construed  as 
committing  OWBO  to  divide  available 
funds  among  all  qualified  applicants. 

Dale:  November  14,  1988. 
lames  Abdnor. 

Adnunislrator. 

[FR  Doc.  88-26C55  Filed  11-17-88:  8:45  am] 

BILLING  CODE  S02S-01-M 


(License  No.  05/05-01881 

Twin  Ports  Capital  Co.,  Inc.;  Surrender 
of  License 

Notice  is  hereby  given  that  Twin  Ports 
Capital  Co..  Inc.,  1223  Poplar  Avenue, 
Superior,  Wisconsin  54880  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  Twin 
Ports  Capital  Co..  Inc.  was  licensed  by 
the  Small  Business  Administration  on 
March  20. 1984 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
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was  accepted  on  November  7. 1988.  and 

accordingly,  all  rights,  privileges,  and 

franchises  derived  therefrom  have  been 

termmated. 

(Calalo?  of  Federal  Domestic  As8i8tanc«- 

Program  No  59.011.  Small  Business 

Investment  Companies) 

Robert  G  LinebeiT> 

Deputy  A.'.aociaie  Administrator  fo' 

Investment 

Dated.  November  10.  1988 
|FR  Dot.  88-26659  Filed  11-17-B8.  8:45  am) 

BIU.MG  COOC  WJS-OI-K 


Region  IV  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration.  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Birmingham,  will  hold  a  public 
meeting,  at  9:30  a.m.  to  1:00  p.m..  on 
Friday.  December  9, 1988.  in  the 
Conference  Room  of  the  Birmingham 
District  Office,  2121    8th  Avenue.  North. 
Suite  200  Birmingham.  Alabama  35203. 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
James  C.  Barksdale.  District  Director. 
U.S.  Small  Business  Administration. 
2121  8th  Avenue.  North.  Suite  200. 
Birmingham.  Alabama  35203.  205/731- 
1341.  I 

Jean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
November  9. 1988. 

[FR  Dor.  88-26656  Filed  11-17-88;  8:45  am] 
BILLING  CODE  802S-01-M 


UMI 


Region  IX  Advisory  Council;  Public 
Meeting  . 

The  U.S.  Small  Business 
Administration,  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Francisco,  will  hold  a  public 
meeting,  at  10:00  a.m.  Tuesday, 
December  6, 1988,  211  Main  Street— 5th 
Floor.  Conference  Room  543,  San 
Francisco,  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Michael  R.  Howland.  District  Director. 
U.S.  Small  Business  Administration.  San 
Francisco  District  Office.  211  Main 


Street,  4th  Floor,  San  Francisco  94105, 

415/974-0642. 

lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 

November  14. 198& 

|FR  Doc.  88-26735  Filed  11-17-88;  8:45  am] 

BiLLMO  cooe  wnvovti 

(Application  No.  09/09-0379] 

First  Interstate  Equity  Corp.; 
Application  for  a  License  To  Operate 
as  a  Small  Business  investmerrt 
Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  SBICs  (12  CFR  107.102  (1988)) 
under  the  name  of  First  Interstate  Equity 
Corporation,  100  West  Washington, 
Phoenix,  Arizona  85003  for  a  license  to 
operate  in  the  State  of  Arizona  as  a 
Corporation  under  the  provisions  of  the 
Small  Business  Investment  Act  of  1958 
(Act),  as  amended  (15  U.S.C  661  et  seq.]. 

The  applicant  will  begin  operations 
with  private  capital  of  $1,000,000. 

The  officers,  directors  and 
shareholders  of  the  applicant  are  as 
follows: 
Edmund  G.  Zito,  8689  East 

Thoroughbred  Trail,  Scottsdale, 

Arizona  85258— President  and 

Tr63  surer 
David  Harrison  Bonsall  HI.  2057  West 

Cambridge.  Phoenix.  Arizona  85009 — 

Vice  President.  Secretary  and  Director 
Robert  H.  Dockworth.  58005  East  Vici 

Del  Crilo.  Pasadina  Valley.  Arizona 

85253 — Director 
James  G.  Vanasek,  9752  East  Wood 

Drive.  Scottsdale,  Arizona  85260— 

Director 
Leon  G.  Steve.  1539  Edgemont.  Phoenix, 

Arizona  85003 — Director 
First  Interstate  Bank  of  Arizona,  N.A., 

100  West  Washington.  Phoenix, 

Arizona  85009— Sole  Shareholder 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 


applicant.  Any  such  commtinication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  "L" 
St.,  NW.,  Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Phoenix.  Arizona. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Robert  G.  Linebeny. 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  November  8, 1988. 

|FR  Doc.  88-26736  Filed  11-17-88;  8:45  am] 

BILUNG  COOE  MnS-OI-lM 


[Application  No.  OS/05-0210] 

Norwest  Venture  Partners— II,  a 
Minnesota  Limited  Partnership; 
Application  for  License  To  Operate  as 
a  Small  Business  Investment  Company 
(SBIC) 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  pursuant  to  5107.102  of 
the  Regulations  governing  small 
business  investment  companies  (13  CFR 
107.102  (1988))  under  the  name  of 
Norwest  Venture  Partners — 11,  a 
Minnesota  Limited  Partnership,  2800 
Piper  Jaffray  Tower,  Minneapolis, 
Minnesota  55402  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958  as 
amended  (the  Act).  (15  U.S.C.  661  et 
seq.]  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  proposed  general  and  limited 
partners  and  investment  advisor  are: 

General  Partners 

Robert  F.  Zicarelli,  8777  East  Via  De 

Ventura.  Suite  335,  Scottsdale, 

Arizona  85258 
Daniel  J.  Haggerty,  2800  Piper  Jaffray 

Tower,  Minneapolis,  Minnesota  55402 
Stephen  J.  Schewe.  2800  Piper  Jaffray 

Tower.  Minneapolis,  Minnesota  55402 
Dale  J.  Vogel,  777  108th  Avenue,  N.E., 

Suite  2460.  Bellevue.  Washington 

98004 
Stpehen  R.  Sefton.  2800  Piper  Jaffray 

Tower,  Minneapolis,  Minnesota  55402 
John  E.  Lindhal.  2800  Piper  Jaffray 

Tower.  Miiuieapolis.  Minnesota  55402 
Douglas  E.  Johnson.  2800  Piper  Jaffray 

Tower,  Minneapolis,  Minnesota  55402 
Timothy  A.  Stephanek,  2800  Piper 

Jaffray  Tower,  Minneapolis. 

Minnesota  55402 


Leonard  J.  Brandt,  2800  Piper  Jaffray 
Tower,  Minneapolis,  Minnesota  55402 

John  L.  Thomson,  2800  Piper  Jaffray 
Tower,  Minneapolis,  Minnesota  55402 

Ernest  C.  Parizeau,  2800  Piper  Jaffray 
Tower,  Minneapolis.  Minnesota  55402 

John  P.  Whaley,  2800  Piper  Jaffray 
Tower,  Minneapolis,  Minnesota  55402 
All  the  foregoing  are  general  partners 

of  Itaska  Partners,  a  Minnesota  General 

Partnership,  whose  address  is  the  same 

as  Norwest  Venture  Capital 

Management.  Inc. 

Limited  Partner 

Norwest  Limited,  Inc.,  90  South  Seventh 
Street,  Minneapolis,  Minnesota  55402 
Investment  Advisor 

Norwest  Venture  Capital  Management, 

Inc..  2800  Piper  Jaffray  Tower. 

Minneapolis.  Minnesota  55402 

Norwest  Corporation  is  a  bank 
holding  company  and  financial  services 
organization  and  the  parent  company  of 
the  Investment  Advisor,  Norwest 
Growth  Fund,  Inc.,  Norwest  Investors, 
Inc.  and  Norwest  Limited,  Inc.  It  also 
owns  approximately  20%  of  the  limited 
partnership  interests  of  Northwest 
Venture  Partners. 

The  Applicant  proposes  to  begin 
operations  with  a  capitalization  of 
approximately  $5,000,000  as  a  part  of  the 
first  funding  which  will  be  increased  at 
a  later  date  to  $75,000,000.  The 
Applicant  will  be  a  source  of  equity 
capital  and  long  term  loan  funds  for 
qualified  small  business  concerns.  The 
Applicant  may  render  management 
consulting  services  to  small  business 
concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  hirther  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  and 
submit  written  comments  on  the 
proposed  SBIC  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  "L" 
Street,  NW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Minneapolis,  Minnesota  area. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

Dated  November  9, 1988. 

[FR  Doc.  88-26658  Filed  11-17-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  164;  Minimum  Operational 
Performance  Standards  for  Aircraft 
Audio  Systems  and  Equipment; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  RTCA  Special 
Committee  164  on  Minimum  Operational 
Performance  Standards  for  Aircraft 
Audio  Systems  and  Equipment  to  be 
held  December  13-14, 1988,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  Suite  500. 
Washington.  DC,  commencing  at  12 
noon. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
review  and  approve  terms  of  reference, 
RTCA  Paper  No.  373-88/SC164-1:  (3) 
review  of  prior  RTCA  activities,  RTCA/ 
DC)-170,  and  latest  changes;  (4) 
discussion  on  extent  of  the  problem;  (5) 
develop  initial  work  program  and 
schedule;  (6)  assignment  of  tasks;  (7) 
other  business;  and  (8)  date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC.  on  November 
14. 1988. 
Geoffrey  R.  Mclntyre. 

Acting  Designated  Officer. 

|FR  Doc.  88-26705  Filed  11-17-88:  8:45  am] 

BILUNG  COOE  4910-13-W 


Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  165;  Minimum  Operational 
Performance  Standards  for 
Aeronautical  Mobile  Satellite  Services; 
Meeting 

Pursuant  to  section  10(d)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  first  meeting  of 
RTCA  Special  Committee  165  on 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services  to  be  held  December 
5-7, 1988,  in  the  RTCA  Conference 
Room,  One  McPherson  Square,  1425  K 
Street  NW.,  Suite  500,  Washington,  DC, 
commencing  at  12  noon. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
review  and  approve  terms  of  reference, 
RTCA  Paper  No.  385-88 /SCl 65-1:  (3) 
briefings  on  aeronautical  mobile 
satellite  services;  (4)  discussion  on 
extent  of  the  problem;  (5)  develop  initial 
work  program  and  schedule;  (6) 
assignment  of  tasks;  (7)  other  business; 
and  (8)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  Umited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street  NW.,  Suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  November   « 
14,  1988. 
Geoffrey  R.  Mclntyre, 

Acting  Designated  Off icer. 

[FR  Doc.  88-26706  Filed  11-17-88:  8:45  am] 

BILUNG  COOE  4S10-13-M 

Research  and  Special  Programs 
Administration 

[Docket  No.  IRA-38) 

Inconsistency  Ruling  No.  IR-21; 
Connecticut  Statute  and  Regulations 
Governing  Transportation  of 
Radioactive  Materials 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Notice  of  decision  on  appeal. 

SUMMARY:  In  response  to  the  appeal  of 
the  State  of  Connecticut  from  the 
findings  made  in  Inconsistency  Ruling 
No.  IR-21  (52  FR  37072;  October  2, 1987). 
that  Inconsistency  Ruling  is  affirmed. 
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EFFECTIVE  DATE:  November  10, 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  M.  Crouter,  Senior  Attorney, 
Office  of  the  Chief  Counsel,  Research 
and  Special  Programs  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (Tel.  202-366-4400). 
84Jf>PLEMENTARY  INFORMATION:       | 

I.  Badcground 

A.  General  Authority  and  Preemption 
under  the  HMTA 

Section  112(a)  of  the  Hazardous 
Materials  Transportation  Act  (HMTA) 

(49  App.  U.S.C.  1811(a))  preempts 

any  requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  [the  HMTA],  or  in  a  regulation 
issued  under  [the  HMTA]."  This  express 
preemption  makes  it  evident  that 
Congress  did  not  intend  the  HMTA  and 
its  regulations  to  completely  occupy  the 
field  of  transportation  so  as  to  preclude 
any  state  or  local  action.  The  HMTA 
preempts  only  those  state  and  local 
requirements  that  are  "inconsistent." 

In  the  HMTA's  Declaration  of  Policy 
(section  102)  and  in  the  Senate 
Commerce  Committee  language 
reporting  out  what  l>ecame  section  112 
of  the  HMTA,  Congress  indicated  a 
desire  for  uniform  national  standards  in 
the  Held  of  hazardous  materials 
transportation.  Congress  inserted  the 
preemption  language  in  section  112(a) 
"in  order  to  preclude  a  multiplicity  of 
state  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  material  transportation"  (S. 
Rep.  1192,  93rd  Cong..  2d  Sess.,  37-38 
(1974)).  Through  its  enactment  of  the 
HMTA,  Congress  gave  the  Department 
the  authority  to  promulgate  uniform 
national  standards.  While  the  HMTA 
did  not  totally  preclude  state  or  local 
action  in  this  area.  Congress  apparently 
intended,  to  the  extent  possible,  to  make 
such  state  or  local  action  unnecessary. 
The  comprehensiveness  of  the 
Hazardous  Materials  Regulations 
(HMR),  issued  to  implement  the  HMTA. 
severely  restricts  the  scope  of 
historically  permissible  state  or  local 
activity. 

Although  advisory  in  nature, 
inconsistency  rulings  issued  by  the 
Office  of  Hazardous  Materials 
Transportation  (OHMT)  under  49  CFR 
Part  107  provide  an  alternative  to 
litigation  for  a  determination  of  the 
relationship  between  Federal 
requirements  and  those  of  a  state  or 
political  subdivision.  If  a  state  or 
political  subdivision  requirement  is 
found  to  be  inconsistent  the  state  or 
local  government  may  apply  to  OHMT 


for  a  waiver  of  preemption.  49  App. 
U.S.C.  1811(b);  49  CFR  107.215  through 
107.225. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA,  OHMT  is  guided  by  the 
principles  enunciated  in  Executive 
Order  12612  entitled  "Federalism"  (52 
FR  41685.  October  30, 1987).  Section  4(a) 
of  that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Federal  authority.  The 
HMTA,  of  course,  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  through  regulations  and 
applied  in  a  series  of  inconsistency 
rulings  beginning  in  1978. 

Since  these  proceedings  are 
conducted  pursuant  to  the  HMTA.  only 
the  question  of  statutory  preemption 
under  the  HMTA  will  be  considered.  A 
court  might  find  a  non-Federal 
requirement  preempted  for  other 
reasons,  such  as  statutory  preemption 
under  another  Federal  statute, 
preemption  under  state  law,  or 
preemption  by  the  Commerce  Clause  of 
the  U.S.  Constitution  because  of  an 
undue  burden  on  interstate  commerce. 
However.  OHMT  does  not  make  such 
determinations  in  its  inconsistency 
ruling  process. 

OHMT  has  incorporated  into  its 
procedures  (49  CFR  109.209(c))  the 
following  criteria  for  determining 
whether  a  state  or  local  requirement  is 
consistent  with,  and  thus  not  preempted 
by,  the  HMTA: 

(1)  Whether  compliance  with  both  the  non- 
Federal  requirement  and  the  Act  or  the 
regulations  issued  under  the  Act  is  possible: 
and 

(2J  The  extent  to  which  the  non-Federal 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the  Act  and 
the  regulations  issued  under  the  Act. 

These  criteria  are  based  upon  U.S. 
Supreme  Court  decisions  on  preemption. 
Mines  v.  Davidowitz.  312  U.S.  52  (1941); 
Florida  Lime  &  Avocado  Growers,  Inc.  v. 
Paul.  373  U.S.  132  (1963);  Ray  v.  Atlantic 
Richfield  Co..  435  U.S.  151  (1978). 

The  first  criterion,  the  "dual 
compliance"  test  concerns  those  non- 
Federal  requirements  which  are 
irreconcilable  with  Federal 
requirements;  that  is,  compliance  with 
the  non-Federal  requirement  causes  the 
Federal  requirement  to  be  violated,  or 
vice  versa.  The  second  criterion,  the 
"obstacle"  test,  involves  determining 
whether  a  state  or  local  requirement  is 
an  obstacle  to  accomplishing  and 
executing  the  HMTA  and  the  HMR;  a 


requirement  which  is  such  an  obstacle  is 
inconsistent.  Application  of  this  second 
criterion  requires  an  analysis  of  the  non- 
Federal  requirement  in  light  of  the 
requirements  of  the  HMTA  and  the 
HMR,  as  well  as  the  purposes  and 
objectives  of  Congress  in  enacting  the 
HMTA  and  the  manner  and  extent  to 
which  those  purposes  and  objectives 
have  been  carried  out  through  the 
OHMTs  regulatory  program. 

B.  Chronology 

On  July  16, 1986,  Citizens  Against 
Nuclear  Trucking  (CANT)  filed  an 
application  for  an  administrative  ruling 
seeking  a  determination  that  certain 
portions  of  Connecticut  General  Statutes 
(CCS)  sections  16a-106  (a)  and  (b)  and 
Connecticut  Regulations  sections  19- 
409d-51.  53,  54,  and  55  regulating  the 
transport  from,  into  and  through 
Connecticut  of  certain  radioactive 
materials  are  inconsistent  with  the 
HMTA  and  the  HMR.  These  statutory 
and  regulatory  provisions  contain 
notice,  routing,  permit  information, 
documentation  and  time  requirements. 

On  September  28, 1967,  the  Director, 
OHMT  issued  Inconsistency  Ruling  21 
(IR-21],  which  was  published  at  52  FR 
37072  on  October  2. 1987.  The  Director 
determined  that  the  Connecticut 
permitting  system  for  transportation  of 
certain  radioactive  materials  under 
Connecticut  General  Statutes  Sections 
16a-106(a)  and  (b)  and  Connecticut 
Regulations  sections  19-409d-51,  53.  54 
and  55  is  inconsistent  with  the  HMIA 
and  the  HMR  and  therefore  preempted. 

II.  The  Appeal 

On  October  29, 1987,  the  State  of 
Connecticut  (Connecticut)  filed  an 
appeal  of  IR-21  with  the  Administrator 
of  the  Research  and  Special  Programs 
Administration.  Connecticut  filed  a  brief 
in  support  of  its  appeal  by  letter  dated 
December  21, 1987.  The  arguments  made 
by  the  appellant  are  discussed  in  the 
following  sections.  Comments 
supporting  affirmance  of  IR-21  were 
filed  by  the  Hazardous  Waste 
Treatment  Council,  Nuclear  Metals,  Inc.,- 
Northeast  Utilities,  and  CANT. 

IlL  Decision  on  Appeal 

A.  Introduction 

I  am  issuing  this  decision  in  my 
capacity  as  Administrator  of  the 
Research  and  Special  Programs 
Administration  (RSPA).  I  have 
thoroughly  considered  all  of  the  issues 
raised  in  the  appeal  and  the  discussions 
of  them  in  the  comments.  All  of  the 
issues  being  appealed  were  discussed 
exhaustively  by  the  Director  of  OHMT 
in  IR-21;  thus  I  will  respond  only  to  the 


specific  issues  raised  on  appeal  and 
generally  will  not  reiterate  the  Ruling's 
discussions,  with  all  of  which  I  fully 
concur. 

B.  Connecticut's  Argument 

Connecticut  appeals  the  finding  in  IR- 
21  that  the  Connecticut  permitting 
system  is  inconsistent  with  the  HMTA 
and  the  HMR.  Connecticut  asserts  that 
"there  is  simply  no  evidence  in  the 
record  to  support  the  conclusion  that  the 
Cormecticut  regulatory  scheme,  as 
actually  administered  makes  it 
impossible  for  a  person  to  comply  with 
both  the  Federal  and  state  requirements 
for  the  transportation  of  radioactive 
materials,  nor  is  there  any  evidence  that 
the  'state  requirements  are  an  obstacle 
to  the  execution  of  Federal  law'  " 
(Citation  omitted).  Appellant's  Brief  at  p. 
7.  Connecticut  states  that  although  the 
statutory  scheme  that  CANT  is 
challenging  has  been  in  operation  for 
over  ten  years,  CANT  failed  to  present 
any  evidence  that  the  regulations,  as 
administered  by  the  Connecticut 
Department  of  Transportation 
(ConnDOT),  have  posed  any  problem 
with  respect  to  the  safe  transportation  of 
hazardous  materials.  Connecticut  argues 
that  IR-21  merely  speculates  as  to 
potential  conflict  with  Federal  laws 
when  there  is  nothing  in  the  record  to 
show  that  actual  experience  has 
resulted  in  a  confiict. 

Connecuticut  argues  that,  for  example, 
the  permit  processing  provision,  which 
IR-21  found  inconsistent  because  of  its 
inherent  propensity  to  cause 
unnecessary  delay,  is  in  fact  aimed  at 
expediting  the  issuance  of  permits. 
Connecticut  Regulation  section  19-409d- 
54  states: 

No  applications  will  be  processed  without 
a  two-hour  advance  notice  nor  will  an 
application  be  accepted  more  than  one 
working  day  in  advance  of  the  scheduled 
move  except  that  the  Commissioner  reserves 
the  right  to  waive  the  advance  requirement 
notice  when  it  is  in  the  tiest  interest  of  public 
health  and  safety. 

Connecticut  states  that  "the 
Commissioner  of  ConnDOT  has  stated 
that  'permit  applications  can  be  received 
by  telphone  or  by  telecopier  and  as  a 
rule  approval  of  an  application  takes 
two  (2)  hours.  The  permit  can  be  sent  to 
the  applicant  via  telecopier  in  order  to 
expedite  the  process.'  "  Appellant's  Brief 
at  p  9.  quoting  the  Affidavit  of  J. 
William  Burns  dated  October  31, 1986. 
Therefore,  Connecticut  argues,  "it  is 
difficult,  if  not  impossible,  to  see  how  an 
average  two  (2)  hour  permit  application 
processing  time  can  constitute  an 
"unreasonable  delay.'  "  Appellant's  Brief 
at  p.  9. 


Connecticut  also  stated  in  its  appeal 
that 

Significantly,  no  trucking  Arm  or  other 
organization  involved  in  the  actual 
transportation  of  radioactive  material  filed 
any  response  to  CANTs  application  [July  16. 
1986]  challenging  the  Connecticut  regulatory 
scheme — no  negative  comments  were 
submitted  to  the  RSPA.  In  short,  the 
organizations  directly  affected  by  the 
challenged  regulatory  scheme  did  not 
intervene  to  support  CANTs  challenge. 

Comments  on  an  application  for  an 
inconsistency  ruling  are  not  necessary 
for  a  determination  by  OHMT;  the 
presence  or  absense  of  comments  does 
not  dictate  the  result.  However,  in 
response  to  Connecticut's  appeal,  three 
organizations,  in  addition  to  CANT, 
submitted  comments. 

C.  Other  Comments 

The  Hazardous  Waste  Treatment 
Council  is  an  association  comprised  of 
more  than  65  commercial  firms  engaged 
in  the  treatment  and  transportation  of 
hazardous  .substances  and  wastes.  The 
Council  stated  that  several  of  its 
member  companies  engage  in  the 
interstate  transportation  of  radioactive 
materials  and  therefore  stand  to  be 
directly  affected  by  Connecticut's 
regulatory  scheme.  The  Council, 
commenting  in  support  of  IR-21,  noted 
that  the  basis  for  IR-21  is  not 
speculative  and  that  IR-21  properly 
reflects  Congressional  intent  that  the 
HMTA  and  the  HMR  provide  a  uniform 
national  standard  for  hazardous 
materials  transportation.  The  Council 
further  commented  that  State 
requirements,  such  as  Connecticut's 
delay  hazardous  materials  shipments, 
disrupt  the  orderly  movement  of  these 
materials,  and  are  at  odds  with  a 
transportation  system  that  ensures  the 
highest  level  of  safety  on  a  nationwide 
basis. 

The  Council  took  particular  issue  with 
Connecticut's  argument  that  IR-21  was 
not  supported  by  sufficient  evidence  in 
the  record  that  the  State's  permitting 
system  would  unreasonably  burden 
hazardous  materials  transportation: 

With  regard  to  Connecticut's  specific 
complaints  about  the  sufficiency  of  the 
evidence,  it  is  difficult  to  determine  what 
type  of  evidence  the  State  contemplates.  To 
satisfy  Connecticut,  the  evidence  would  tiave 
to  conclusively  demonstrate  that  the  State's 
scheme  is  a  burdensome  obstacle  to 
shipments  of  radioactive  materials.  But.  the 
effect  of  such  regulations  on  hazardous 
materials  shippers  and  carriers  may  not  be 
readily  ascertainable.  In  the  aggregate, 
factors  such  as  numerous  delays,  redundant 
certification  and  information  requirements 
and  simply  the  task  of  monitoring  the 
requirements  of  multiple  jurisdictions  in 
which  a  firm  operates  combine  to  impose  a 


substantial  and  costly  burden  on  such  a  firm. 
Connecticut  takes  no  account  of  such  effects 
of  its  statute. 

The  Council  also  argued  that 
Connecticut  presents  inadequate 
evidence  to  support  its  position  (e.g.,  the 
affidavit  of  the  Commissioner  of 
ConnDOT)  "that  its  regulations  do  not 
unnecessarily  delay  shipments  and  that 
permit  applications  are  processed  'as  a 
rule'  in  a  few  hours."  The  Council 
stated,  "this  vague  statement  both  fails 
to  establish  the  range  of  delays  a  carrier 
may  face  under  Connecticut's  rules  and 
wrongly  assumes  that  any  unnecessary 
delay  or  uncertainty  in  the  progress  of 
hazardous  materials  is  acceptable." 

Northeast  Utilities  (NU)  is  a  registered 
public  utility  holding  company  whose 
subsidiaries  supply  electric  and  natural 
gas  service  to  customers  in  Connecticut 
are  responsible  for  the  operation  of  four 
nuclear  power  plants  in  Connecticut, 
.  and  engage  in  the  shipment  of 
radioactive  materials  which  are  and  will 
be  subject  to  the  Connecticut  permitting 
system.  NU  commented  that: 

the  Connecticut  regulations  have  been  fairly 
applied  and  that  most  applications  for  a 
permit  are  procesed  promptly.  Further,  the 
Connecticut  Department  of  'Transportation 
has  granted  appropriate  relief  when 
warranted  by  extraordinary  circumstances.  It 
is  for  this  reason  that  NU  chose  not  to 
comment  in  the  inconsistency  proceeding 
now  being  appealed  by  the  State  of 
Connecticut 

Nonetheless.  NU  believes  that  it  is 
appropriate  to  comment  on  Connecticut's 
appeal  for  several  reasons.  First  NU  agrees 
with  DOTs  analysis  and  decision  in  IR-21 
that  the  Connecticut  regulatory  scheme 
creates  an  HMTA  and  the  [HMRJ.  The 
Connecticut  regulatory  regime  has  the 
propensity  to  cause  delay,  could  cause 
confusion  and  undermine  compliance  with 
the  HMR.  creates  additional  administrative 
burdens,  and  intrudes  on  areas  within  DOTs 
exclusive  jurisdiction  under  the  HMTA  and 
HMR.  Second,  although  the  Connecticut 
statute  and  regulations  have  been  applied 
fairly  in  the  past  so  as  to  minimize  excessive 
burdens  on  shippers  and  carriers,  they  have 
imposed  additional  burdens  and  the 
possibility  nevertheless  exists  that  this 
regulatory  regime  could  be  implemented  in 
the  future  so  as  to  cause  more  significant 
burden  and  delay. 

NU  points  out  that  the  basis  of 
Connecticut's  appeal  is  that  there  has 
been  no  evidence  in  the  record  of  a  dual 
compliance  problem  or  actual  obstacle, 
but  that 

what  Connecticut  overlooks  is  that  DOT  has 
already  found  that  actual  evidence  of 
diversion  and  delay  is  not  required  under  the 
HMTA  as  a  basis  for  finding  that  a  stale  or 
local  governmental  requirement  is 
inconsistent  under  the  "obstacle  test".  See. 
e.g..  IR-21.  52  Fed.  Reg.  at  37074:  lR-22.  52 
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Fed.  Reg.  at  46583;  IR-3.  46  Fed.  Reg.  at  18921; 
IR-2,  44  Fed.  Reg.  at  75571  ...  For  DOT  to 
blind  itself  to  the  potential  for  diversion  and 
delay  would  not  be  consistent  with  its 
responsibilities  under  the  HMTA. 

NU  also  commented  tht  Connecticut 
does  not  seem  to  understand  that 
sanctioning  the  Connecticut  regulatory 
scheme  would  unfairly  shift  the  burden 
of  radioactive  materials  transportation 
from  one  jurisdiction  to  another,  even 
though  Connecticut  itself  pointed  that 
out  in  its  pleadings  in  the  pending 
lawsuit  regarding  the  validity  of  DOT'S 
denial  of  New  York  City's  request  for  a 
waiver  of  preemption.  Further,  NU 
commented  that  Connecticut's  time  of 
transport  restrictions  and  additional 
permit  information  requiremer  ts  unduly 
impede  the  transportation  of  radioactive 
matgerials.  Finally.  UN  pointed  out  that; 

if  every  state  were  to  adopt  a  similar 
regulatory  regime,  there  would  be  no  question 
that  delays  would  result  and  that  the  uniform 
regulatory  system  intended  by  Congress, 
when  it  enacted  the  HMTA  as  a  means  of 
promoting  transportation  safety,  would  be 
thwarted  to  the  detriment  of  the  public 
interest. 

Nuclear  Metals,  Inc.  is  a  large  volume 
generator  of  low-level  radioactive  waste 
shipments,  the  majority  of  which  transit 
the  State  of  Connecticut.  Nuclear  Metals 
commented  that  Connecticut's  time  of 
travel  restrictions  have  resulted  in 
delays  and  even  routing  changes  to 
avoid  travel  through  the  state.  Nuclear 
Metals  added  that  these  effects  are 
contrary  to  the  safe  handling  of 
radioactive  wastes  and  urged  that  IR-21 
be  sustained  against  Connecticut's 
appeal. 

CANT  commented  that  IR-21  should 
be  affirmed,  and  noted  that 
Connecticut's  argument  that  its 
regulatory  scheme  should  not  have  been 
found  inconsistent  because  it  is 
administered  in  a  consistent  fashion 
really  constitutes  a  tacit  admission  that 
its  scheme  is  in  fact  inconsistent. 

I  have  fully  considered  all  of  the 
comments  submitted,  as  summarized 
above,  and  agree  that  IR-21  should  be 
affirmed. 

D.  Decision  ' 

Connecticut  argues  that  its  two-hour 
permit  processing  time  does  not 
constitute  an  unreasonable  delay.  IR-21 
found  this  provision  to  be  inconsistent 
with  the  HMTA  and  the  HMR  for 
several  reasons.  First,  a  similar  two- 
hour  advance  notice  requirement  with 
no  stated  purpose  was  found 
inconsistent  in  IR-20,  52  FR  24396  (June 
30, 1987).  As  in  IR-20,  there  is  no 
evidence  in  the  record  that  the 


Connecticut  notice  requirement  serves 
any  specific  purpose.  Furthermore, 
Connecticut's  requirement  applies 
statewide  while  the  one  at  issue  in  IR-20 
applied  only  to  certain  bridges  and 
tunnels  under  the  jurisdiction  of  the 
Triborough  Bridge  and  Tunnel 
Authority. 

Second,  IR-21  found  that  the 
prohibition  on  applications  more  than 
one  working  day  in  advance  of  each 
scheduled  shipment,  combined  with  the 
statutory  provision  for  three  or  more 
days  to  act  on  the  application,  tends  to 
ensure  delays  in  hazardous  materials 
transportation.  As  stated  in  IR-21.  "the 
Connecticut  statute  at  issue  here 
provides  three  working  days  for  a 
decision  and  further  allows  additional 
time  if  the  Commission  determines  it  is 
required  to  evaluate  the  application. 
Unnecessary  delay  is  inherent  in  such  a 
provision;  therefore,  it  is  inconsistent 
with  the  HMTA  and  the  HMR."  52  FR 
37075. 

The  HMR  at  49  CFR  177.853  provide 
that  "all  shipments  of  hazardous 
materials  shall  be  transported  without 
unnecessary  delay,  from  and  including 
the  time  of  commencement  of  the 
loading  of  the  cargo  until  its  final 
discharge  at  destination"  (emphasis 
added).  Connecticut's  permit  processing 
provision  fails  the  'dual  compliance'  test 
and  therefore  is  inconsistent  with  the 
HMTA  and  the  HMR.  As  the  Hazardous 
Waste  Treatment  Council  commented, 
Connecticut's  statement  that  permit 
applications  are,  as  a  rule,  processed  in 
a  few  hours,  "both  fails  to  establish  the 
range  of  delays  a  carrier  may  face  under 
Connecticut's  rules  and  wrongly 
assumes  that  any  imnecessary  delay  or 
uncertainty  in  the  progress  of  hazardous 
materials  is  acceptable." 

Moreover,  Connecticut's  assertion 
that  actual,  rather  than  potential, 
conflict  must  exist  before  a 
determination  of  inconsistency  may  be 
made  is  inaccurate.  The  Director  of 
OHMT  has  consistently  found  that  "the 
mere  threat  of  delay  may  redirect 
commercial  hazardous  materials  traffic 
into  other  jurisdictions  that  may  not  be 
aware  of  or  prepared  for  a  sudden, 
possibly  permanent,  change  in  traffic 
patterns."  IR-3,  46  FR  18921  (quoted  in 
IR-20,  supra).  Northeast  Utilities 
supported  this  conclusion;  it  noted  that, 
although  the  Connecticut  system  had 
been  fairly  applied  in  the  past,  it 
nevertheless  has  imposed  additional 
burdens  and  the  possibility  exists  that 
the  system  could  be  implemented  in  the 
future  so  as  to  cause  more  significant 
burden  and  delay. 

The  Director,  OHMT,  also  determined 
that  because  Connecticut's  permit 


processing  provision  is  inextricably 
linked  to  its  inconsistent  statutory 
permitting  requirements  it  also  is 
inconsistent  with  the  HMTA  and  the 
HMR.  IR-21  found  that  although 
hazardous  materials  transportation 
permits  are  not  inconsistent  perse,  the 
field  of  radioactive  materials 
transportation  safety  is  unique; 

Because  the  HMTA  and  the  HMR  have 
almost  completely  occupied  the  Held  of 
radioactive  materials  transportation  safety, 
state  and  local  transportation  requirements 
relating  thereto  are  limited  to:  (1)  Traffic 
control  or  restrictions  applying  to  all  traffic, 
(2)  designation  of  alternatives  preferred 
routes  under  49  CFR  177.825(b).  (3)  adoption 
of  Federal  or  consistent  requirements  or 
those  for  which  preemption  has  been  waived, 
(4)  enforcement  of  the  requirements 
described  in  (3),  and  (5)  imposition  of  transit 
fees  to  finance  the  enforcement  described  in 
(4)  as  well  as  emergency  response. 

52  FR  37074.  In  light  of  the  virtually  total 
occupation  of  the  field  of  radioactive 
materials  transportation,  shipments  of 
radioactive  materials  are  presumptively 
safe  based  on  their  compliance  with 
Federal  regulations.  Therefore,  state  or 
local  provisions,  like  Connecticut's, 
requiring  approval  or  authorizing 
conditions  to  be  established  (other  than 
compliance  with  the  Federal 
regulations)  constitute  an  obstacle  to  the 
accomplishment  of  the  HMTA  and  the 
HMR. 

Therefore,  I  affirm  the  finding  in  IR-21 
that  the  Connecticut  permitting  system 
is  inconsistent  with  the  HMTA  and  the 
HMR. 

IV.  Conclusion 

For  the  reasons  indicated  above  and 
for  the  reasons  set  forth  in  IR-21  itself,  I 
affirm  the  determination  by  the  Director 
of  the  Office  of  Hazardous  Materials 
Transportation  in  IR-21  that  Connecticut 
General  Statutes  sections  16a-106  (a) 
and  (b)  and  Connecticut  Regulations 
sections  19-409(d)-51,  53,  54  and  55  are 
inconsistent  with  the  HMTA  and  the 
HMR  and,  therefore,  are  preempted 
under  49  App.  U.S.C.  1811(a). 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued  in  Washington,  DC,  on  November 
10, 1988. 
M.  Cynthia  Douglass, 

Administrator.  Research  and  Special 
Programs  Administration.  .■••', 

(FR  Doc.  88-26651  Filed  11-17-88;  8:45  am) 
WLUNG  CODE  M10-60-M 


Maritime  Administration 

[Docket  S-837] 

Waterman  Steamship  Corp.;  Notice  of 
Amended  Application  To  Provide 
Trade  Route  18/17  Service 

Waterman  Steamship  Corporation 
(Waterman),  by  letter  dated  November 
14, 1988,  has  requested  an  amendment  to 
the  Federal  Register  Notice  dated 
November  7, 1988  (53  FR  44973)  to  delete 
the  word  "bareboat"  with  regard  to  the 
C9-S-81d  LASH  type  and  vessel  named 
GREEN  VALLEY. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Ope.'atmg- Differential 
Subsidies  ) 
By  Order  of  the  Maritime  Subsidy  Board. 

Date:  November  17. 1988. 
James  E.  Saari, 

Secretary. 

(FR  Doc.  88-26913  Filed  ll-ir-C8:  11.12  am] 

BIUJNG  CODE  4910-«1-M 


DEPARTIWENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  15,  1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2221, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 
Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  Collection 

Title:  Focus  Group  Interviews  With 
Taxpayers  on  IRS  Notice  Clarity 

Description:  The  group  interviews  are 
necessary  to  obtain  taxpayer  input  on 
the  clarity  of  selected  IRS  notices.  The 
results  will  be  used  to  develop:  (1) 
Alternative  versions  of  the  notices 
tested  and  (2)  standards  to  assist  IRS 
personnel  responsible  for  the 
development  of  notices.  Affected 
public  is  300  participants  (100  for  Part 
I;  200  for  optional  Part  II), 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  300 


Estimated  Burden  Hour?  Per  Response: 

2  hours 
Frequency  of  Response:  One-time  group 

interviews 
Estimated  Total  Reporting  Burden:  600 

hours 
OMB  Number:  1545-0416 
Form  Number:  5302 
Type  of  Review:  Revision 
Title:  Employee  Census 
Description:  This  form  is  used  in 
conjunction  with  Forms  5300,  5301. 
and  5307  when  applying  to  IRS  for  a 
determination  letter  stating  the 
pension  or  profit-sharing  plan  of  the 
employer  meets  the  requirements  of 
section  401(a)  of  the  Internal  Revenue 
Code.  The  data  submitted  allows  the 
IRS  to  determine  that  the  plan  does 
not  discriminate  in  favor  of  the 
prohibited  group. 
Respondents:  Businesses  or  other  for- 
profit.  Small  busmesses  or 
organizations 
Estimated  Number  of  Respondents: 

52,000 
Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 

Recordkeeping,  10  hours  31  minutes 
Learning  about  the  law  or  the  form,  42 

minutes 
Preparing  and  sending  the  form  to  IRS. 
54  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

629.720  hours 
OMB  Number:  154S-fl725 
Form  Number:  928 
Type  of  Review:  Revision 
Title:  Fuel  Bond 

Description:  Certain  sellers  of  gasoline 
and  diesel  fuel  may  be  required  under 
section  4101  to  post  bond  before  Uiey 
incur  liability  for  gasoline  and  diesel 
fuel  excise  taxes  imposed  by  sections 
4081  and  4091.  This  form  is  used  by 
taxpayers  to  give  bond  and  provide 
other  information  required  by 
Regulations  section  48.4101-1. 
Respondents:  Individuals  or  households. 
Business  or  other  for-profit.  Small 
businesses  or  organizations 
Estimated  Number  of  Respondents:  500 
Estimated  Burden  Hours  Per  Response: 
Recordkeeping.  4  hours  32  minutes 
Learning  about  the  law  or  the  form.  1 

hour  4  minutes 
Preparing  the  form,  2  hours  7  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS,  10  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  3,995 

hours 
Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 


OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget  Rooim  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dale  A.  Morgan. 

Dfpartmcntol  Rrports  Management  Officer. 

[FR  Doc.  88-26741  Filed  11-17-88;  8:45  am| 

BILLING  COOE  4«ia-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  15.  1988. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Barcau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury' 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

O.MB  Number:  1545-1073 

Form  Number:  8801 

Type  of  Review:  Resubmission 

Title:  Credit  for  Prior  Year  Minimum 

Tax 
Description:  Form  8801  is  used  by 

individuals,  estates,  trusts,  and 

corporations  to  compute  the  minimum 

tax  credit,  if  any,  available  from  a  tax 

year  beginning  after  1986  to  be  used  in 

the  current  year  to  be  carried  forward 

for  u,5g  in  a  future  year. 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit.  Small 

businesses  or  organizations 
Estimated  Number  of  Respondents: 

100,000 
Estimated  Burden  Hours  Per  Response: 

Recordkeeping,  1  hour  33  minutes 

Learning  about  the  law  of  the  form.  1 
hour  3  minutes 

Preparing  the  form,  1  hour 

Copying,  assembling,  and  sending  the 
form  to  IRS,  17  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  389,000  hours 
Clearance  Officer:  Garrick  Shear,  (202) 

535-4297,  Internal  Revenue  Service. 

Room  5571. 1111  Constitution  Avenue 

NW.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

39&-6880.  Office  of  Management  and 
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Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

FR  Doc.  88-26742  Filed  11-17-88:  8:45  am) 

BILLING  CODE  48ia-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  15, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW„ 
Washington.  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0019 

Form  Number:  FMS-1133 

Type  of  Review:  Extension 

Title:  Claim  Against  the  United  States 
for  the  Proceeds  of  a  Government 
Check 

Description:  If  a  payee  claims  non- 
receipt  of  a  Treasury  check,  the  FMS- 
1133  claim  form  and  a  copy  of  the 
negotiated  check  are  sent  to  the 
payee.  If  the  payee  wishes  to  claim 
forgery,  he  or  she  answers  questions 
on  the  form,  signs  and  returns  it  to  the 
Adjudication  Division.  Claims 
examiners  review  the  claim  to 
determine  final  action  on  the  case. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
220.853 

Estimated  Burden  Hours  Per  Response: 
10  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
36,882  hours 

Clearance  Officer:  Rita  Franklin,  (301) 
436-5300,  Programs  Section,  Financial 
Management  Service,  Room  100,  3700 
East  West  Highway,  Hyattsville,  MD 
20782 

OMB  Reviewer:  Milo  Sunderhauf,  (201) 
395-6880;  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 


Office  Building,  Washington.  DC 
20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-26743  Filed  11-17-88;  8:45  am) 

BILLING  CODE  4I10-2S-M 

Internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
December  7  and  8. 1988.  The  meeting 
will  be  held  in  Room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue 
NW..  Washington,  DC.  The  meeting  will 
begin  at  8:00  a.m.  on  Wednesday, 
December  7  and  8:00  a.m.  on  Thursday, 
December  8, 1988.  This  will  be  the  last 
meeting  of  the  1988  Commissioner's 
Advisory  Group.  The  agenda  will 
include  the  following  topics: 

Wednesday.  December  7, 1988 

Tax  System  Redesign  (TSR)  Initiatives/ 

State  Coordination 
Information  Reporting    • 
Penalties 
Relationships  with  Practitioners 

Thursday.  December  8. 1988 

Regulations  Process 
General  Discussion. 

Note. — Last  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

Because  of  limited  time,  three  other  topics 
are  expected  to  be  covered  only  through 
briefing  papers.  They  are:  Taxpayer 
Compliance  Measurement  Program  (TCMP). 
Administrative  Appeals  Process,  and 
Compliance  Strategies.  If  time  becomes 
available,  some  of  these  topics  may  be 
discussed  at  the  meeting,  although  that  is 
considered  to  be  unlikely  at  this  point. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  .50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Robert  F.  Hilgen,  Assistant  to  the  Senior 
Deputy  Commissioner  no  later  than 
November  30, 1988.  Mr.  Hilgen  may  be 
reach  on  (202)  566-4143  (not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Robert  F.  Hilgen. 
Assistant  to  the  Senior  Deputy 
Commissioner,  1111  Constitution 
Avenue  NW..  Room  3014,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Hilgen,  Assistant  to  the  Senior 


Deputy  Commissioner,  (202)  566-^143 

(Not  toll-free). 

Lawrence  B.  Gibbs. 

Commissioner. 

[FR  Doc.  88-26747  Filed  11-17-88:  8:45  am] 

BILLING  CODE  4S30-01-M 


VETERANS  ADMINISTRATION 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(s):l  (3)  the 
agency  form  number(s),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable:  (6) 
who  will  be  required  or  asked  to  report; 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner.  Department  of  Veterans  Benefits 
(203C),  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420  (202)  233-2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503,  (202)  395-7310. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  November  8,  1988. 
By  direction  of  the  Administrator. 
Frank  E.  Lalley.  Director. 

Office  of  Information  Management  unj 
Statistics. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Accrued  Amounts  of 
Veteran's  Benefits  Payable  to  Widow, 
Child  or  Dependent  Parents 

3.  VA  Form  21-614 

4.  The  form  is  used  by  a  dependent,  who 
has  not  filed  for  death  benefits,  to  file 
a  claim  fort  accrued  benefits  available 


at  the  time  of  the  veteran's  death.  This 
form  is  required  to  determined  the 
appropriate  claimant  or  class  of 
claimant  eligible  for  accrued  benefits 

5.  On  occasion 

6.  Individuals  or  households 
7. 10.200  responses 

8.  5.100  hours 

9.  Not  applicable. 

Ek  tension 

1.  Department  of  Veterans  Benefits 
2  Federal  Fiduciary's  Account 

3.  V.^  Form  27-4 706b 

4.  The  form  is  used  by  all  Federal 
fiduciaries  who  are  required  to 
account  to  the  VA  for  benefits  paid  to 
them  on  behalf  of  a  beneficiary  rated 
incompetent  or  under  legal  disability. 

5.  On  occasion:  Annually;  Biennially; 
Triennially 

6.  Individuals  or  households;  State  or 
local  governments;  Businesses  or 
other  for-profit:  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 

7.  6.700  responses. 

8.  3,350  hours 

9.  Not  applicable. 

[VR  Uoc:.  88-2b6W  Filed  11-17-88:  8:45  am| 
BILLING  CODE  8320-01 -M 


Veterans'  Advisory  Committee  on 
Rehabilitation;  Renewal 

This  gives  notice  under  the  Federal 
.Advisory  Committee  Act  (Pub.  L.  92- 
4631  of  October  6, 1972,  that  the 
Veterans"  Advisory  Committee  on 
Rehabilitation  has  been  renewed  for  a 
two  year  period  beginning  November  3, 
1988,  through  November  3.  1990 

Dated:  November  3.  1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Cor-.niittee  Management  Officer. 
[FR  Doc.  C8-26691  Filed  11-17-88.  8:45  am] 
BILLING  CODE  e3:0-01-M 

Medical  Care  Reimbursement  Rates 
for  Fiscal  Year  1989 

agency:  Veterans  Administration. 
ACTION:  Notice. 

In  accordance  with  provisions  of  OMB 
Circultr  A-11  section  13.5(a),  revised 
reimbursement  rates  have  been 
established  by  the  Veterans 
Administration  for  inpatient  and 
outpatient  medical  care  furnished  to 
beneficiaries  of  other  Federal  agencies 
during  Fiscal  Year  1989.  These  rates  will 
be  charged  for  such  medical  care 
provided  at  health  care  facilities  under 
the  direct  jurisdiction  of  the 


Administrator  on  and  after  December  1. 
1988. 

Medical S4-4 

Surgery S6(J2 

Spinbl  Cord  Injury S470 

Blind  Rehabilitation S4H0 

Neurology 8372 

Rehabilitation  Medicine S327 

General  Psychiatry _ S201 

Intermediate  Medicine Sl83 

Nu:s,ng  Home  Care Sl39 

Alcohol— Drug $185 

Prescription — Refill Sl4 

Outpatient  ' $96 

Dental  Outpatient $61 

'•  Kiite  includes  dialysis  treatment. 

Piescription  refill  charges  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  These  charges  apply  if  the 
patient  receives  the  prescription  refills 
in  person  or  by  m.ail. 

When  medical  services  for 
beneficiaries  of  other  Federal  agencies 
are  obtained  by  the  Veterans 
Administration  from  private  sources,  the 
charges  to  the  other  Federal  agencies 
Will  be  the  actual  amounts  paid  by  the 
Veterans  Administration  for  such 
medical  services. 

Inpatient  charges  to  other  Federal 
agencies  will  be  at  the  current 
interagency  per  diem  rate  for  the  type  o( 
bed  section  or  discrete  treatment  unit 
providing  the  care. 

D:ited:  November  9. 19li8. 
Thomas  K.  Turnage. 

Ail^u'nistrator. 

[i'R  Doc.  88-26693  Filed  T\-l7-i\H:  8:45  am] 

BILLING  CODE  8320-01-M 


Privacy  Act  of  1974;  Amendment  of 
System  Notice 

Notice  is  hereby  given  that  the 
Veterans  Administration  (VA)  is 
amending  a  system  of  records  entitled. 
"Veterans  Appellate  Records  System — 
VA"  (44VA01).  The  current  version 
appears  on  pages  785  and  780  of  the 
Federal  Register  publication,  'Privacy 
Act  Issuances",  1986  Compilation. 
Volume  V.  The  system  is  being  amended 
to  update  the  existing  notice  by 
including  the  Board  of  Veterans  Appeals 
(BVA)  computer  tracking  system  of 
claims  folders  and  brieffaces  which  is 
called  "Veterans  Appeals  Control  and 
Locctor  System"  (VACOLS).  the 
computer  system  used  for  indexing  of 
BVA  decisions,  and  a  microfiche  tablp 
which  contains  the  veteran's  file 
number.  A  briefface  is  a  folder  which 
contains  certain  information  about  the 
pending  BVA  decision  on  its  cover,  and 
the  contents  of  the  briefface  contains  a 
copy  of  any  previous  BVA  decisions,  a 


copy  of  the  hearing  transcript  if  one 
exists,  and  a  copy  of  BVA   . 
correspondence. 

The  locator  table  is  only  available  to 
BVA  employees  who  must  locate  a 
claims  folder  for  correction  of  the  BVA 
decision  or  BVA  index.  The  authorized 
employee  uses  this  table  to  obtain  the 
locator  number  (citation)  of  the  redacted 
decision. 

In  the  1986  Federal  Register  notice,  the 
appeal  record  card  was  identified.  This 
has  now  been  replaced  by  VACOLS. 
This  computer  tracking  system  of  claims 
folders  and  brieffaces  is  retrievable  by 
veteran's  name  or  file  number.  The 
veteran's  record  on  VACOLS  is  kept  fur 
two  years  after  the  BVA  decision  has 
been  dispatched,  except  for  the 
VACOLS  history  file  which  is  kept 
indefinitely.  VACOLS  informs  the 
authorized  BVA  employee  of  the 
appellant's  full  name  and  the  veteran's 
file  number,  the  regional  office  having 
original  jurisdiction,  representation. 
period(s)  of  service,  record  indicator, 
special  handling,  specific  medical 
opinions,  the  present  and  past  locations 
of  the  claims  folder  and  briefface,  the 
data  of  the  decision,  the  disposition,  and 
the. total  number  of  issues.  VACOLS 
also  generates  administiative  reports 
used  by  the  Board.  Some  of  those 
reports  are  distributed  to  the  service 
organizations  but  do  not  contain 
personal  identifiers. 

The  "Index  Card  for  Dangerous 
Persons"  is  being  deleted  from  the 
system  of  records  since  the  card  is  no 
Innger  in  use  and  has  not  been  for  somi- 
years.  In  lieu  of  this  card,  a  flash  is 
placed  in  the  briefface  and  the  claims 
folder.  The  correspondence  file  is  also 
deleied  from  the  system  since  this  is  not 
retrievable  by  personal  identifiers  but  is 
solrly  retrievable  by  date  of  dispatch 
and  is  kept  for  a  period  of  six  months. 

Appellate  Index  and  Retrieval  Staff 
(.'MRS)  also  uses  a  computer  system  to 
index  all  BVA  decisions  in  order  to 
con;ply  with  the  Freedom  of  Information 
Act.  5U.S.C.  552.  The  veteran's  file 
number  is  a  data  element  and  an 
authorized  BVA  employee  can  n  Irieve 
information  by  that  number.  One  would 
only  use  this  file  number,  a  personal 
identifier,  if  the  decision  control  number 
is  incorrect,  and  then  that  control 
number  would  be  corrected.  Having  the 
ability  to  retrieve  the  information  by  file 
number  is  used  for  editorial  purposes 
and  for  reports.  This  system  generates 
reports  concerning  BVA  attorneys'  and 
paralegals'  productivity,  and, 
consequently,  it  is  used 
administratively. 

AIRS  also  has  a  microfiche  table 
which  consists  of  three  series  of 
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numbers:  The  veteran's  file  number, 
decision  control  number,  and  the  locator 
number.  It  is  possible  to  use  this  table  to 
locate  a  redacted  decision  by  claim 
number.  No  one  outside  of  the  BVA  uses 
this  table. 

The  BVA  is  able  to  produce  the  BVA 
Decision  Index  and  the  AIRS  Locator 
Table  with  the  assistance  of  a 
contractor.  Promise!  &  Korn,  Inc., 
located  in  Bethesda,  MD.  The  contractor 
maintains  a  backup  copy  of  these  two 
items  and  secures  them  under  lock  and 
key.  Their  building  is  also  secured. 

The  affected  sections  include  System 
Location,  Categories  of  Individuals 
Covered  by  the  System,  Categories  of 
Records  in  the  System,  Authority  for 
Maintenance  of  the  System,  Storage, 
Safeguards,  Retention  and  Disposal,  and 
Records  Access  Procedures. 

These  changes  are  administrative  in 
nature;  therefore,  no  public  comment  is 
required. 

Approved:  November  9.  1988. 
Thomas  K.  Tumage, 
Administrator. 

The  system  identified  as  44V AOl. 
"Veterans  Appellate  Records  System — 
VA  "The  current  version  appears  on 
pages  785  and  788  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances",  1986  Compilation,  Volume 
V.  the  system  is  amended  by  revising 
the  entries  shown  below: 

44VA01 

SYSTEM  NAME: 

Veterans  Appellate  Records  System. 

SYSTEM  location: 

Board  of  Veterans  Appeals,  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC,  20420,  and  its 
contractor,  Promisel  &  Korn,  Inc.,  4720 
Montgomery  Lane,  Suite  900,  Bethesda. 
MD  20814. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Veterans,  claimants  and  their 
representatives.  Members  of  Congress, 
witnesses.  Board  members,  staff 
attorneys,  and  staff  puralegals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Appeal  Decision  Jacket,  copy  of  Board 
of  Veterans  Appeals  decision,  verbatim 
recording  of  hearings,  computerized 
claims  folder  and  briefface  locator 
tracking  system,  microfiche  decision 
locator  table,  computerized  decision 
index,  and  employee  productivity 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

38  U.S.C.  4001(a),  4003;  5  U.S.C.  552. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  filing  folders, 
rotary  index  file,  filing  cabinets, 
microfiche,  computer  disc,  and  computer 
tape. 


SAFEGUARDS: 

Files  are  under  custody  of  designated 
employees  with  access  only  to 
employees  of  Board  of  Veterans 
Appeals  and  its  contractor  who  needs  to 
know.  Files  kept  by  the  contractor  are  in 
a  locked  safe  in  locked  rooms  in  a 
secured  building.  Personal  identifiers 
are  removed  within  a  week  of  receipt. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  records  retention  standards 
approved  by  the  Archivist  of  the  United 
States,  the  National  Archives  and 
Records  Administration,  and  published 
in  Agency  Records  Control  Schedules. 
Records  are  destroyed  by  shredding, 
burning,  or  by  erasing  the  magnetic 
media.  Automated  storage  media  is 
retained  and  disposed  of  in  accordance 
with  disposition  authorization  approved 
by  the  Archivist  of  the  United  States. 


RECORD  ACCESS  PROCEDURES: 

Information  and/or  assistance  as  to 
access  to  Board  of  Veterans  Appeals 
records  or  as  to  contesting  the  content  of 
such  records  may  be  obtained  by 
contacting  the  Freedom  of  Information 
Act  Officer  (OlCl),  Board  of  Veterans 
Appeals.  Veterans  Administration,  810 
Vermont  Avenue,  Washington,  DC 
20420,  or  by  telephoning  (202)233-3365. 
***** 

FR  Doc.  8»-2Cr.94  Filed  n-17-«8;  8:45  am] 
BILING  CODE  8320-01-M 


VETERANS'  ADMINISTRATION 

Performance  Review  Board  Memtiers 

agency:  Veterans'  Administration. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Veterans' 
Administration's  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  (52  FR  46146,  dated 
December  4,  1987). 
EFFECTIVE  DATE:  November  1, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

K.  Joyce  Edwards,  Office  of  Personnel 
and  Labor  Relations  (05A3),  Veterans' 
Administration,  810  Vermont  Avenue 
NW.,  WAshington,  DC  20420,  (202)  233- 
3423. 

The  VA's  Performance  Review  Boards 
(PRBs)  will  be  chaired  by  the  following 
individuals: 

Chairperson.  VA  PRB 

Thomas  E.  Harvey,  Deputy  Administrator 

Chairperson,  Department  of  Medicine  and 
Surgery  PRB 

Arthur  ).  Lewis.  M.D.,  Deputy  Chief  Medical 
Director 

Chairners'in.  Department  of  Veterans 
Benenls  PRB 

Harold  F.  Giucey.  F.xecutive  Assistant  to  the 
Chief  Benefits  Director 

Chairperson,  Oi'tice  of  Inspector  General 
PRB 

James  H.  Curry,  Assistant  Inspector  General 
for  Audit  Policy  and  Oversight,  Department 
of  Defense 

The  membership  of  the  VA's  four 
Performance  Review  Boards  will  be 
selected  from  the  aforementioned 
Chairpersons  and  the  following 
individuals; 

Raymond  H.  Avent,  Deputy  Chief  Benefits 

Director  for  Field  Operations 
Raymond  S.  Blunt.  Director,  Office  of 

Program  Analysis  and  Evaulation 
James  B.  Durnil,  Deputy  Inspector  General, 

Agency  for  International  Development 
Kenneth  E.  Eaton,  Chairman,  Board  of 

Veterans  Appeals 
Wilfred  L  Ehel,  Chief  Memorial  Affairs 

Director 
Sidney  M.  Ford,  Regional  Director. 

Midwestern  Region 
John  A.  Gronvall,  M.D.,  Chief  Medical 

Director 
Gerald  K.  Hinch,  Director,  Office  of  Equal 

Opportunity 
(>onrad  R.  Hoffman,  Director,  Office  of 

Budget  and  Finance  (Controller) 
Grady  W.  Horton,  Deputy  Chief  Benefits 

Director  for  Program  Management 
Donald  L.  I  vers.  General  Counsel 
Frank  K.  I.alley,  Director,  Office  of 

Information  Management  and  Statistics 
Joan  E.  L.imb.  Associate  Deputy 

Administrator  for  Public  Affairs 
John  ].  I,(!e,  Regional  Director,  Mid-Atlantic 

Ri!oi(in 
Robert  E.  I.indsey,  Jr.,  Regional  Director. 

Western  Rt^gion 
Susan  Livingstone,  Associate  Deputy 

AJniinistratrir  for  Logistics 
Rhoda  R.  Mancher,  Deputy  Chief  Benefits 

Diii;ctor  for  ADP  Systems  Managomonl 
(ieiald  S.  Martin,  Administrator's 

Representative 
Kirh.ird  P.  Miller.  Regional  Director. 

Southwestern  Region 
Renald  P.  Morani.  I)eputy  Inspector  General 
Gerald  E.  Neumann.  Director.  Office  of 

F:i(:ililic!8 


Alonzo  M.  Potest  III,  Associate  Deputy 

Administrator  for  Congressional  and 

Intergovernmental  Affairs 
Robert  R.  Rhyne,  D.D.S.,  Assistant  Chief 

Medical  Director  for  Dentistry 
Michael  Rudd.  Director.  Office  of  Personnel 

and  Labor  Relations 
H.  Robert  Saldivar,  Director,  Office  of 

Acquisition  and  Materiel  Management 
Richard  G.  Thomas,  Executive  Assistant  to 

the  Chief  Medical  Director 


Robert  W.  Schultz,  Deputy  Associate  Deputy 

Administrator  for  Logistics 
Donal  B.  Thompson,  Regional  Director, 

Southeastern  Region 
John  Vogel.  Chief  Benefits  Director 
Albert  B.  Washko,  Regional  Director, 

Northeastern  Region 
Daniel  H.  Winship,  M.D..  Associate  Deputy 

Chief  Medical  Director 
Charles  V.  Yarbrough,  Director,  Management 

Support  Office 


Albert  Zamberlan,  Regional  Director.  Great 
Lakes  Region. 

Dated;  November  9.  1988. 
Thomas  K.  Tumage, 
Administrator. 

(FR  Doc.  88-26692  Filed  11-17-88;  8;45  am] 
BILUNG  CODE  MZO-OI-M 
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Sunshine  Act  Meetings 
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Corrections 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  tha  Sunshine 
Act"    (Pub    L.   94-409)    5   U.S.C.    552b(c)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

November  23, 1988. 

PLACE:  Marrincr  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1989  Federal  Reserve  Board 

budget. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  November  16, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  88-26842  Filed  11-16-88;  3:40  pm] 

BILLING  CODE  6210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  Approximately  10:30 

a.m.,  Wednesday,  November  23, 1988, 


following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  16,  1988. 
James  McAfee. 

Associate  Secretary  of  the  Board 
|FR  Doc.  83-26843  Filed  11-16-88;  3;40  pmj 
BILLING  CODE  6210-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  21. 1988. 

A  closed  meeting  will  be  held  on 
Wednesday,  November  23, 1988,  at  10:00 
a.m. 


The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretai^  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200,402(a)(4),  (8),  {9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
November  23,  1988,  at  10:00  a.m..  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Setlltmient  of  administrative  proceedings  of 
an  enforcement  nature. 

Amend  administrative  proceeding  of  an 
enforcement  nature.  Opinions. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact;  John 
Kincaid  at  (202)  272-2300. 
Jonathan  G.  Katz, 
Secretary. 
November  14.  1988. 

[FR  Doc.  88-26756  Filed  11-15-88:  4:27  pmj 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  Xhe  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  PART  Ic 
DEPARTMENT  OF  ENERGY 

10  CFR  PART  745 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  PART  1230 
DEPARTMENT  OF  COMMERCE 

15  CFR  PART  27 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  PART  1028 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  PART  225 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PART  60 

DEPARTMENT  OF  JUSTICE 

28  CFR  PART  46 

DEPARTMENT  OF  DEFENSE 

32  CFR  PART  219 

DEPARTMENT  OF  EDUCATION 

34  CFR  PART  97 

VETERANS  ADMINISTRATION 

38  CFR  PART  16 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  26 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  PART  46 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  PART  690 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  PART  11 

Federal  Policy  for  the  Protection  of 
Human  Subjects 

Correction 

In  proposed  rule  document  88-25552 
beginning  on  page  45661  in  the  issue  of 
Thursday,  November  10, 1988,  make  the 
following  corrections: 

1.  On  page  45661,  in  the  first  column, 
in  the  heading  to  the  document,  the  CFR 
citation  for  the  Department  of 
Agriculture  and  the  title  for  the  Veterans 
Administration  should  read  as  set  forth 
above. 

2.  On  the  same  page,  in  the  second 
column,  in  the  third  line.  "Veterans'  " 
should  read  "Veterans". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  18th  line.  "Veterans'  "  should  read 
"Veterans". 

4.  On  page  45665,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
seventh  line,  "accepted"  was 
misspelled. 

5.  On  the  same  page,  in  the  second 
column,  in  the  sixth  line,  "mischievous" 
was  misspelled. 

6.  On  page  45669,  in  the  first  column, 
below  "INTERNA-nONAL 
DEVELOPMENT  COOPERA'nON 
AGENCY",  and  above  the  CFR  cite,  add 
"Agency  for  International 
Development". 

7.  On  page  45676,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
first  line,  "reasonably"  was  misspelled. 
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Federal  Register 

Vol.  53.  No.  223 

Friday,  November  18,  1968 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  658 

[Docket  No.  809904227] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 


Correction 

In  rule  document  88-25917  beginning 
on  page  45270  in  the  issue  of 
Wednesday,  November  9, 1986.  make 
the  following  correction: 

§658.22    [Corrected] 

On  page  45272,  in  the  first  column,  in 
the  last  line,  in  S  658.22(b),  "24'46  7'N. 
latitude,"  should  read  "24'46.7',N. 
latitude,". 

BILLING  CODE  150S-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  704 

[OPTS-82032A;  FRL-3466-51 

EDTMPA  and  Its  Salts;  Submission  of 
Notice  of  Manufacture  or  Import 

Correction 

In  rule  document  88-24396  beginning 
on  page  41335  in  the  issue  of  Friday. 
October  21, 1988,  make  the  following 
corrections: 

1.  On  page  41336,  in  the  first  column, 
in  the  table,  under  "Chemical  name  ",  in 
the  2nd,  3rd,  4th.  5th.  7th,  9th,  lllh,  13th, 
14th,  16th,  17th,  19th,  and  21st  entries,  in 
the  first  line  of  each  entry,  "ethanediby" 
should  read  "ethanediyl". 

2.  On  the  same  page,  in  the  same 
column,  in  the  table,  under  "Chemical 
name",  in  the  eighth  entry,  in  the  fourth 
line,  "O ]"  should  read  "O ]-". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  716 

[OPTS-84027;  FRL-3292-4I 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

Correction 

In  rule  document  87-26555  beginning 
on  page  44826  in  the  issue  of  Friday, 
November  20, 1987,  make  the  following 
correction: 

§716.35    [Corrected] 

On  page  44828,  in  the  third  column,  in 
the  heading  of  §  716.35,  "copies"  should 
read  "lists". 

BILLING  CODE  1&0&K>1.0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  50  and  56 

[Docket  No.  87N-0032] 

Protection  of  Human  Subjects; 
Informed  Consent;  Standards  for 
Institutional  Review  Boards  for  Clinical 
Investigations 

Correction 

In  proposed  rule  document  88-25553 
beginning  on  page  45678  in  the  issue  of 
Thursday,  November  10, 1988,  make  the 
following  corrections: 


1.  On  page  45679,  in  the  second 
column,  in  paragraph  3.,  in  the  ninth 
line,  "Departmen  tof  Agriculture"  should 
read  "Department  of  Agriculture" 

2.  On  page  45680,  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
seventh  line,  "member  ship"  should  read 
"membership". 

BILLING  CODE  150M)1-D 


Friday 

November  18,  1988 


i  J 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Part  15 

Requirements  for  Approval  of  Explosives 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  15 

Requirements  for  Approval  of 
Explosives  and  Sheathed  Explosive 
Units 

agency:  Mine  Safety  and  [health 
Administration.  Labor. 
action:  Final  Rule. 

SUMMARY:  This  rule  revises  the  Mine 
Safety  and  Health  Administration's 
(MSHA)  existing  regulations  for 
approval  of  explosives  and  adds  new 
requirements  for  approval  of  sheathed 
explosive  units.  The  revisions  upgrade 
existing  provisions  consistent  with 
current  technology,  eliminate 
duplicative  and  unnecessary  provisions, 
reorganize  the  existing  requirements, 
and  provide  alternative  methods  of 
compliance  where  possible. 
EFFECTIVE  DATES:  This  final  rule  is 
effective  January  17, 1989.  However, 
those  manufacturers  proceeding  under 
the  provisions  of  the  previous  rule  may 
file  requests  for  approval  or  extension  of 
approval  of  explosives  under  that  rule 
until  November  20, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances. 
MSHA.  4015  Wilson  Boulevard,  Room 
613.  Arlington,  Virginia  22203.  (703)  235- 
1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

MSHA  is  revising  the  existing 
requirements  for  approval  of  explosives 
and  adding  new  requirements  for 
approval  of  sheathed  explosive  units. 
These  revisions  are  issued  pursuant  to 
section  508  of  the  Federal  Mine  Safety 
andHeahh  Act  of  1977. 

On  July  9. 1982.  MSHA  pubHshed  an 
Advance  Notice  of  proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  (47  FT?  30025)  which  announced 
a  comprehensive  review  of  the 
underground  coal  mining  standards  in  30 
CFR  Part  75  and  solicited  public 
comments.  As  part  of  the  review.  MSHA 
specifically  sought  comment  on  blasting 
and  explosives  standards  and  related 
approval  regulations. 

On  June  5. 1984.  MSHA  published  a 
notice  in  the  Federal  Register  (49  FR 
23281)  which  announced  the  availability 
of  its  preproposal  draft  of  revisions  to 
the  approval  requirements  for 
explosives,  sheathed  explosive  units, 
and  related  blasting  equipment,  and 
scheduled  a  public  conference.  The 
public  conference  was  held  July  11. 1984. 


in  Pittsburgh.  Pennsylvania  and  was 
well  attended  by  representatives  of  the 
mining  community.  MSliA  received 
written  comments  regarding  its 
preproposal  draft  from  affected 
manufacturers  and  other  segments  of  the 
mining  community. 

After  reviewing  the  comments 
received  in  response  to  the  preproposal 
draft,  MSHA  published  a  proposed  rule 
on  November  12, 1986,  in  the  Federal 
Register  (51  FR  41046).  The  proposal  set 
out  revisions  to  the  existing  regulations 
for  approval  of  explosives  in  Part  15  and 
added  new  requirements  for  approval  of 
sheathed  explosive  units. 

On  March  26, 1987  (52  FR  9670). 
MSHA  published  a  notice  of  public 
hearing  which  outlined  the  major  issues 
raised  during  the  comment  period.  A 
public  hearing  was  held  April  22. 1987  in 
Brucefon,  Pennsylvania  during  which 
further  comment  on  the  proposal  was 
received.  A  transcript  of  the  proceeding 
was  taken  and  made  available  for 
public  inspection.  Following  the  public 
hearings,  interested  persons  were 
allowed  to  submit  supplementary 
statements  and  data  until  the  record 
closed  on  May  15. 1987. 

MSHA  reviewed  all  written  and  oral 
statements  submitted  in  response  to  the 
proposed  rule  and  at  the  public  hearing. 
Comments  were  received  from  all 
segments  of  the  mining  community 
including  explosive  manufacturers, 
trade  associations  and  representatives 
of  miners.  This  final  rule  was  developed 
after  a  full  evaluation  of  the  entire 
public  record. 

The  Agency's  final  rule  addresses  the 
comments  received  and  is  consistent 
with  Executive  Order  12291,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act. 

II.  Discussion  and  Summary  of  the  Final 
Rule 

The  use  of  explosive  in  underground 
coal  mines  and  certain  underground 
metal  and  nonmetal  gassy  mines 
continues  to  present  a  potentially 
serious  risk  of  injuries  and  death  to 
miners.  One  major  hazard  associated 
with  the  use  of  explosives  is  the 
accidental  ignition  of  mine  gases  and 
coal  dust. 

The  use  of  explosives  approved  as 
permissible  reduce  the  potential  for 
igniting  flammable  mixtures  of  methane 
gas  or  coal  dust  that  may  be  present  in 
areas  where  blasting  is  performed.  The 
flames  produced  by  the  detonation  of 
approved  explosives  are  significantly 
shorter  in  duration  and  length  than 
black  blasting  powder  or  nonapproved 
dynamites  which  were  primarily  used  in 
blasting  operations  before  approved 


explosives  were  required  for  use 
undergound. 

MSHA's  existing  regulations 
governing  the  approval  of  explosives 
have  not  been  revised  since  1961.  Since 
that  time,  technological  advances  have 
led  to  the  development  of  new  types  of 
explosives  suitable  for  use  in 
underground  mines.  Analytical 
techniques  used  by  the  Bureau  of  Mines 
in  testing  and  evaluating  explosives  for 
MSHA  have  advanced  comparably.  This 
final  rule  updates  the  existing 
regulations  to  reflect  this  state-of-the-art 
technology  and  deletes  obsolete 
provisions. 

The  final  rule  establishes  three 
subparts  in  this  Part  15.  Subpart  A 
contains  general  approval  procedures 
and  requirements  that  are  applicable  to 
all  subparts.  Subpart  B  revises  the 
technical  requirements  for  the  testing 
and  evaluation  of  explosives  and 
Subpart  C  establishes  new  technical 
requirements  for  the  approval  of 
sheathed  explosive  units  or  other  units 
to  be  fired  outside  the  confines  of  a 
borehole. 

Subpart  B  contains  a  new  gallery  test 
which  provides  for  evaluation  of 
explosives  under  conditions  that  are 
more  representative  of  actual  conditions 
in  underground  mines.  Other  provisions 
revise  the  existing  requirements  for 
toxic  gases  that  are  produced  by 
detonation  of  explosives  and  establish  a 
new  method  for  calculating  the 
equivalent  volume  of  various  gases 
relative  to  carbon  monoxide.  This  is 
based  on  the  threshold  limit  values,  time 
weighted  average  (TLV-TWA)  included 
for  these  gases  in  the  chemical 
substances  section  of  the  publicat-nn  of 
the  American  Conference  of 
Governmontal  Industrial  Hygienists 
(ACGIH)  entitled  "TLV's,  Threshold 
Limit  Values  and  Biological  Exposure 
Indices  for  1988-1989  (TLV  Booklet')." 

The  provisions  in  Subpart  C  are  new 
and  establish  requirements  for  the 
approval  of  sheathed  explosive  units  or 
other  units  to  be  fired  outside  the 
confines  of  a  borehole.  The  sheathed 
unit,  intended  for  use  without  being 
confined  in  a  borehole,  is  designed  so 
that  it  will  not  ignite  a  flammable 
mixture  of  methane  and/or  coal  dust 
when  fired.  It  has  been  developed  for 
use  in  dislodging  loose  roof  slabs  and 
overhangs,  rockfall  leveling,  slab  or 
boulder  breaking  and  in  other  situations 
where  the  unconfined  application  of 
explosives  is  appropriate  to  improve 
mine  conditions. 

In  the  preamble  to  the  proposed  rule 
for  Part  15,  MSHA  referenced  its 
rulemaking  on  30  CFR  Part  7.  There,  the 
Agency  proposed  that  for  approval  of 


ctitain  products  the  applicant  or  a  third 
party  selected  by  the  applicant  would 
conduct  the  required  testing  according 
to  test  procedures  set  forth  by  the 
Agency  and  require  certification  of  tost 
results  by  the  applicant.  MSHA 
specifically  solicited  comments  as  to 
vvhfther  the  Agency  should  continue 
testing  for  approval  of  explosives  and 
sheathed  explosive  units  or  if  the  testing 
under  Part  15  might  more  appropriately 
be  conducted  by  applicants  or  third 
parties  and.  therefore.  incUuled  as  a 
subpart  under  Part  7.  The  Agcmcy  was 
especially  intr rested  in  information 
_.conrerning  the  industry's  capabiljiy 
with  regard  to  facilities  fur  conducting 
the  required  tests  for  approval  of 
explosives  and  sheathed  explosive 
units.  In  responding  to  this  issue 
commenters  stated  that  explosives  and 
shcf^thed  explosive  Luils  sh,ould  not  be 
included  as  products  under  Part  7.  They 
believed  that  the  concept  of  applicant  or 
third-party  testing  would  not  be  feasible 
in  the  explosives  industry  at  this  time 
since  no  manufacturer  or  third-party  test 
facility  had  the  cr.pabiiity  to  perform  all 
the  required  tests.  Therefore,  as 
recommended  by  commenters,  the  final 
rule  provides  for  continued  Agency 
tpsiing  of  products  addressed  by  Part  15. 

The  final  rule  deletes  existing  §  15.24 
concerning  misct ilanoous  tests  as  those 
tf'Sts  were  used  for  research  purposes 
and  were  not  approval  related.  It  also 
deletes  the  e\istiag  provisions  in  Part  15 
which  describe  the  blasting  practices 
that  must  be  followed  in  underground 
cofil  mines.  These  provisions  are 
addressed  in  revisions  to  the  safety 
sta.ndcdds  in  30  CFR  Part  75  which  are 
being  published  simultaneously  with 
this  fmol  rule. 

The  term  "permissible  "  which  is  used 
in  the  existing  standards  was  replaced 
in  the  proposal  with  the  term 
"approved  "  Commenters  objected  to 
the  change.  They  stated  that  the  term 
"permissible"  has  been  used  for  over  75 
years  and  is  well  recognized  throughout 
the  mining  industry.  MSHA  continues  to 
believe  that  the  terminology  used  to 
identify  products  which  have  been 
examined  by  the  Agency  to  determine 
conformity  with  regulatory  requirements 
m.ust  be  standardized.  The  term  which 
most  appropriately  reflects  MSHA's 
action  in  this  area  is  "approved." 
Therefore,  the  phrase  "approved 
explosive"  will  be  used  in  revised  Part 
15  in  lieu  of  "permissible  explosive." 
However,  since  explosives  approved  as 
permissible  under  the  Part  15  regulations 
in  effect  prior  to  the  effective  date  of 
this  rule  may  continue  to  be 
manufactured  and  used  in  underground 
mines  requiring  approved  explosives. 


the  safety  standard  in  Part  75  will  define 
the  term  "permissible  explosive"  as  one 
approved  by  MSHA.  Further,  a 
definition  of  "approval"  consistent  with 
the  definition  of  this  term  in  this  part  is 
added  to  Subpart  N  of  Part  75. 

Tests  and  evaluations  made  under 
this  part  will  be  performed  for  MSHA  by 
the  iBiireau  of  Mmes,  U.S.  Department  of 
the  Interior  (Bure.iu).  The  Bureau  testing 
facility  is  located  near  Pittsburgh. 
Pennsylvania. 

III.  Discussion  of  the  Subparts 

The  following  seclion-by-section 
analysis  discusses  each  p'^ovision  of  the 
subparts  of  the  final  rule  and  addresses 
the  comments  received  on  the  proposal. 

Subpart  A — General  Provisions 

Section  15. 1     Purpose  and  effective 
dates. 

This  provision,  derived  from  existing 
§  15.1,  revises  and  simplifies  the 
statement  of  purpose  and  more 
accuiately  reflects  the  scope  of  Part  15. 
It  clarifies  that  the  requirements  set 
forth  in  the  final  rule  are  for  approval  of 
e.vplosives  and  sheathed  explosives 
units  for  use  in  undt  '•ground  coal  mines 
and  certain  underground  metal  and 
nonmetal  gasjy  mines.  It  also  specifies 
the  effective  date  applicable  to  the 
explosives  and  sheathed  explosive  units 
program.  MSHA  realizes  that  applicants 
need  a  pl.ase-in  or  transition  period 
when  changing  from  previous  to  new 
revised  approval  regulations  for 
p-Tuiucts  and  two  approaches  for 
handling  the  transition  were  delineated 
in  the  proposal.  The  Agency  proposed  a 
delay  of  one  year  after  publication  of 
the  final  rule  for  the  explosives  approval 
requirements  in  Subpart  B  to  take  effect. 
However.  Subpart  A  containing  geneial 
provisions  and  Subpart  C  setting 
approval  requirements  for  sheathed 
explosive  units  were  to  be  effective  30 
days  after  publication  of  the  final  rule  so 
sheathed  units  could  be  made  available 
for  use  in  underground  mines  as  quickly 
as  possible.  Alternatively,  MSHA 
indicated  it  was  considering  making  all 
subparts  of  the  regulation,  including  the 
new  revised  explosives  requirements  in 
Subpart  B.  take  effect  30  days  after 
publication  of  the  final  rule.  However, 
manufacturers  with  explosives 
applications  in  process  could  file 
requests  for  approval  or  extension  of 
approval  under  the  previous  regulations 
until  one  year  after  the  effective  date  of 
the  new  regulations.  During  this  one- 
year  phase-in  period,  applicant  could 
submit  an  approval  request  for 
explosives  under  either  the  previous 
regulation  or  the  new  revised  regulation. 


The  comments  received  on  this 
question  generally  favced  the  second 
approach.  Commenters  stated  that  it 
provided  manufacturers  with  greater 
flexibility  since  they  could  complete 
applications  currently  in  process  under 
the  previous  regulation  while  at  the 
same  ti.me  planning  compliance  with  or 
even  submitting  applications  under  the 
new  regulations  immediately.  In 
addition,  they  favored  this  approach 
since  it  followed  the  transition 
procedure  set  forth  in  MSHA's  Part  7 
regulations. 

Consistent  with  the  comments  as  well 
as  with  the  apprcach  taken  on  this  issue 
in  Part  7.  the  final  rule  provides  that  all 
subparts  of  the  revised  Part  15 
regulation  fake  effect  60  days  after 
publication.  It  also  provides  that 
manufacturers  proceeding  under  the 
provisions  of  the  previous  regulation 
may  request  approval  or  extension  of 
approval  of  explosives  under  that 
-regulation  until  one  year  from  the 
effective  date  of  the  revisions.  After  the 
one-year  period,  all  applications  for 
approval  or  extension  of  approval  of 
explosives  or  sheathed  explosive  units 
will  be  evaluated  under  the  revised  Part 
15.  The  final  rule  also  provides  that 
explosives  issued  an  appro\  al  under 
regulations  in  place  prior  to  the  effective 
date  of  these  revisions,  and  in 
compliance  with  those  regulations, 
could  continue  to  be  manufactured  as 
long  as  no  changes  were  made.  Changes 
to  previously  approved  explosives  must 
be  submitted  as  new  approvals  under 
the  revisions  to  Part  15  set  out  in  this 
final  rule.  This  provision  was  added  in 
response  to  commenters  who  sought 
clarification  as  to  how  the  Agency 
intended  to  treat  previously  approved 
explosives  manufactured  in  compliance 
with  prior  explosives  approval 
regulations.  With  regard  to  tlie  question 
of  what  standards  would  be  used  in 
auditing  these  explosives,  MSHA  will 
audit  explosives  based  on  the  technical 
requirements  upon  which  the  approval 
was  issued.  Language  reflecting  this 
position  is  incorporated  in  §  15.10  Post- 
Approval  Product  Audit. 

Section  15.2    Definitions 

The  following  definitions  apply  to  Part 
15  approvals.  They  are  designed  to 
clarify  the  requirements  of  Part  15  and 
respond  to  the  issues  identified  by 
commenters. 

Applicant.  This  term,  which  is  derived 
from  the  existing  standards,  identifies 
the  party  seeking  approval  of  an 
explosive  or  sheathed  explosive  unit 
under  this  part. 

Approval.  This  term  replaces  the 
existing  phrase  "certificate  of  approval." 
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It  is  used  to  describe  a  written  document 
issued  by  MSHA  which  states  that  an 
explosive  or  explosive  unit  meets  the 
requirements  of  this  pari  and  which 
authorizes  the  use  of  an  approval 
marking  identifying  the  explosive  or 
explosive  unit  as  approved  as 
permissible. 

Explosive.  This  definition  revises  the 
existing  definition  to  more  clearly 
indicate  the  type  of  products  for  which 
this  part  is  intended.  The  existing 
definition's  reference  to  "blasting 
devices  as  defined  in  Part  17  of  this 
subchapter,"  has  not  been  included  in 
the  final  rule  since  these  devices  are  no 
longer  manufactured  or  used  in 
underground  mines. 

Extension  of  approval  This  phrase, 
which  is  new,  is  used  to  describe  a 
written  document  issued  by  MSHA  that 
states  that  a  change  to  a  previously 
approved  explosive  or  sheathed 
explosive  unit  meets  the  requirements  of 
this  part.  It  is  based  on  existing 
terminology  that  is  used  when  changes 
are  made  on  products  approved  in 
accordance  with  30  CFR,  Parts  18 
through  36. 

Minimum  product  firing  temperature. 
This  term  is  new  and  means  the  lowest 
product  temperature  at  which  an 
explosive  is  approved  for  use.  It  was  not 
included  in  the  proposal,  but  was  added 
to  the  final  rule  in  response  to 
commenters  who  sought  clarification  as 
to  whether  firing  temperature  in  the  air- 
gap  sensitivity  test  referred  to  product 
temperature  or  ambient  temperature. 

Post-approval  product  audit.  This 
term  is  new  and  is  used  to  describe 
MSHA's  examination  and  testing,  or 
both,  of  approved  explosives  or 
explosive  units  to  determine  whether 
those  products  meet  the  technical 
requirements  and  have  been 
manufactured  as  approved.  Some 
commenters  stated  that  it  was  unclear 
what  was  meant  by  the  phrase  "to 
determine  whether  those  products  meet 
the  requirements  of  the  approval"  used 
in  Ihe  proposed  definition  for  post- 
approval  product  audit.  The  final  rule 
revises  the  proposed  deHnition  to  clarify 
thai  thf^  Agency  will  conduct  such  audits 
to  determine  whether  the  products  meet 
the  technical  requirements  in  Part  15 
and  have  been  manufactured  as 
approved. 

Some  commenters  recommended  that 
the  term  "audit"  be  replaced  with  the 
term  "check."  They  stated  that  the  word 
"audit"  could  be  interpreted  differently 
in  the  future  and  subject  manufacturers 
to  extensive  audits.  The  Agency 
believes  that  the  term  "audit"  more 
accurately  describes  the  process  that 


UMI 


will  be  used  to  determine  compliance 
with  these  requirements. 

Sheath.  This  term,  which  is  new,  is 
used  to  describe  that  portion  of  a 
sheathed  explosive  unit  which  will  be 
dispersed  to  form  a  flame  inhibiting 
cloud  upon  firing  of  the  explosives 
contained  in  the  sheathed  unit. 

Sheathed  explosive  unit.  This  term  is 
new  and  is  used  to  describe  an 
explosive  device  that  can  be  fired 
without  being  confined  in  a  borehole.  It 
is  designed  so  that  it  will  not  ignite  a 
flammable  mixture  of  methane  or  coal 
dust  when  fired. 

Test  detonator.  This  term  has  a  new 
definition  which  identifies  the  types  of 
detonators  that  will  be  used  to  test 
explosives  submitted  for  approval  under 
this  part  The  existing  definition  which 
specifies  that  these  detonators  contain  a 
base  charge  of  0.25±0.02  gram  of 
pentnerythritol  tetranitrate  (PETN)  is 
replaced  since  this  strength  detonator  is 
no  long'ir  being  manufactured  for 
commercial  use. 

Several  commenters  recommended 
that  a  "test  detonator"  be  defined  as  an 
"instantaneous  electric  detonator  with  a 
copper-alloy  shell  and  iron  or  copper  leg 
wires  that  is  commercially  available  for 
use  in  underground  coal  mines."  They 
further  recommended  that  a  test 
detonator  contain  "a  base  charge  of 
0.40-0.45  gram  of  pentaerythritol 
tetranitrate  (PETN)  pressed  to  a  specific 
gravity  of  1.4  g/cn  and  primed  with 
standard  weight  of  primer."  These 
commenters  stated  that  since  test 
detonators  are  to  be  used  for 
determining  air-gap  sensitivity  of  an 
explosive,  it  is  imperative  that 
detonators  with  a  standard  base  charge 
be  specified. 

Detonators  with  a  base  charge  of  0.40- 
0.45  gram  PETN,  which  is  a  No.  8 
strength  detonator,  is  the  minimum 
strength  detonator  currently  being 
manufactured  in  the  United  States  for 
underground  gassy  mines.  Detonators 
that  have  an  initiating  strength 
equivalent  to  that  of  a  detonator  with  a 
base  charge  of  0.40-0.45  gram  PETN  will 
be  used  by  the  Agency  to  conduct  the 
appropriate  tests  under  this  final  rule. 
Specialized  systems  using  technology 
other  than  that  identified  in  this  rule  will 
be  addressed  through  the  new 
technology  provisions  in  §§  15.20(i)  and 
15.30(g).  The  safe  performance  of 
approved  explosives  or  shethed  units 
can  be  significantly  affected  if  the 
proper  strength  detonator  is  not  used. 
Therefore,  a  provision  has  been  added 
in  §  15.7  on  approval  marking  to  require 
the  labeling  for  explosives  and  sheathed 
units  to  state  the  test  detonator  strength 


used  in  the  approval  testing.  This  will 
assist  operators  in  selecting  the  proper 
strength  detonator  to  use  with 
explosives  and  sheathed  explosive  units 
and  will  also  assist  approval  holders  by 
ensuring  that  the  same  strength 
detonator  is  used  by  MSHA  for  approval 
and  audit  testing. 

Dsring  the  course  of  rulemaking  on 
Part  15.  a  commenter  urged  that  MSI  lA 
develop  approval  regulations  for 
detonators  used  in  the  initiation  of 
approved  explosives  in  underground 
mines.  MSHA.  after  considering  the 
need  to  establish  approval  requirements 
for  detonators,  will  seek  to  include  an 
approval  schedule  for  detonators  in  its 
regulatory  program. 

The  definitions  in  the  existing 
regulations  for  "basic  specifications." 
"poisonous  gases."  "ingredients," 
"Bureau."  "MESA."  and  "MSHA"  are 
not  included  in  the  final  rule  because 
they  are  commonly  known  throughout 
the  mining  community. 

Section  15.3    Observers  at  tests  and 
evaluations. 

This  standard  is  derived  from  existing 
§  15.9  and  is  intended  to  protect 
proprietary  information  which  could  be 
available  to  observers  at  tests  and 
evaluations  conducted  under  this  part. 

The  final  rule  provides  that  only 
MSHA  and  Bureau  of  Mines  personnel, 
representatives  of  the  appUcant.  and 
such  other  persons  agreed  upon  by 
MSHA  and  the  applicant  are  permitted 
to  be  present  during  the  tests  and 
evaluations  conducted  under  Part  15.  In 
response  to  comments.  9 15.3  specifies 
that  "MSHA  and  Bureau  of  Mines 
personnel"  instead  of  "government 
personnel"  may  be  present  during 
testing  and  evaluation.  This  change 
reflects  MSHA's  view  that  only 
necessary  persons  be  present  when  the 
tests  and  evaluations  are  performed. 
This  will  minimize  the  possibility  of  any 
inadvertent  release  of  proprietary 
information. 

As  was  indicated  in  the  proposal, 
existing  S  15.8  which  addresses 
consultation  between  a  prospective 
applicant  and  personnel  at  MSHA's 
Approval  and  Certification  Center  has 
been  deleted  in  the  final  rule.  A 
commenter  raised  concerns  as  to 
whether  MSHA  intends  to  continue 
providing  appropriate  consultation 
services  at  no  cost  to  the  applicant. 
Manufacturers  may  consult  with  MSHA 
regarding  the  test  procedures  and 
requirements  for  explosives  and 
sheathed  explosive  units  prior  to 


ttuhmission  of  an  application  for 
approval  under  Part  15.  However,  once 
an  application  is  received  for  action, 
costs  will  be  charged  pursuant  to  Part  5. 
including  the  time  attributable  to 
consultation. 

Section  15.4    Application  procedures 
and  requirements. 

This  section,  which  is  derived  from 
existing  §§15.3  and  15.15,  sets  forth  the 
procedures  and  requirements  for 
requesting  approval  of  explosives  or 
sheathed  explosive  units.  It  does  not 
contain  specific  provisions  concerning 
the  fees  to  be  charged  for  approval  of 
explosives  and  sheathed  explosive 
units.  Instead.  §  15.4(b)  requires  that 
fees  calculated  pursuant  to  Part  5.  Fees 
for  Testing.  Evaluation,  and  Approval  of 
Mining  Products,  (52  FR  17506)  be 
submitted  with  each  application  for 
approval  or  extension  of  approval. 

In  a  separate  rulemaking,  MSHA 
published  a  new  Part  5  (Fees  for  Testing. 
Evaluation,  and  Approval  of  Mining 
Products]  in  the  Federal  Register  on  May 
8. 1987  (52  FR  17506).  That  final  rule 
revised  the  Agency's  existing  system  of 
charging  user  fees  for  the  testing, 
evaluation  and  approval  of  products 
manufactured  for  use  in  underground 
mines.  Fees  for  MSHA  processing  of  an 
application  under  Part  15  will  be  subject 
to  an  hourly  rate  charge  for  evaluation 
and  flat  rate  charges  for  tests.  On  hourly 
rate  actions,  applicants  will  be  billed  for 
the  fee  when  processing  of  the  action  is 
completed.  The  final  fee  will  include,  in 
addition  to  the  hourly  rate  and  flat  test 
rate  charges,  actual  travel  and 
transportation  expenses  incurred  when 
testing  and  evaluation  requires  the 
investigator  to  travel  to  the 
manufacturing  or  installation  site.  The 
Agency  may  consider  converting  to  a 
flat  fee  schedule,  payable  with  the 
application,  after  reviewing  its  hourly 
rate  data. 

MSHA  will  charge  $33  per  hour  and 
an  application  fee  of  $100  for  processing 
requests  for  approval  or  extension  of 
approval  for  explosives  under  Subpart  B 
and  sheathed  units  under  Subpart  C. 
Flat  rate  fees  for  tests  are  shown  in  the 
table  below.  The  test  fees  for  explosives 
are  revised  from  those  listed  in  the  final 
rule  for  Part  5  based  on  the  revisions  to 
the  approval  regulation.  Test  fees  for 
sheathed  units  are  new  rates  developed 
to  recover  costs  of  processing  and 
testing.  The  fee  schedule  published  in 
May  1987  will  apply  to  applications  for 
approval  or  extension  of  approval  filed 
under  the  previous  Part  15  regulations. 


Part  15 — Fees  For  Approval  of 
Explosives  and  Sheathed  Explosive 
Units 

Approval  of  Explosives 


Test 


Weigh-jn 

Physical  examination 

Chemical  analysis 

Air  Gap:  Minimum  product  firing  tempera- 
lure 

Air  Gap:  Room  temperature 

Pendulum  friction 

Detonation  rate 

Gallery  Test  7 

Gallery  Test  8 

Toxic  gases  (large  chamt)er) 


Fee 


$420 

295 

1.797 

418 
320 
148 
320 
4.917 
3,537 
732 


Approval  of  Sheathed  Explosive 
Units 


Test 


Physical  examination 

Chemical  analysis 

Gallery  Test  9 

Gallery  Test  10 

Gallery  Test  11 

Gallery  Test  12 

Drop  Test 

Temperature  Effects/Detonation 
Toxic  Gases 


Fee 


$128 

1,044 

1,944 

1,944 

1,944 

1,944 

646 

672 

580 


The  final  rule  organizes  the 
application  procedures  into  the  three 
kinds  of  approval  actions  an  applicant 
may  request  under  Part  15;  an  original 
approval,  a  subsequent  approval  of  a 
similar  product,  and  extension  of 
approval.  In  requesting  an  original  (first 
time)  approval  for  an  explosive  or 
sheathed  explosive  unit.  MSHA  will 
require  the  submission  of  all  information 
necessary  to  evaluate  all  facets  of  the 
explosive  or  sheathed  explosive  unit  as 
it  relates  to  the  approval  requirements. 
If.  after  receipt  of  an  original  approval, 
the  applicant  requests  subsequent 
approval  of  similar  product  or  an 
extension  of  approval  for  the  original 
product,  the  applicant  will  not  be 
required  to  submit  documentation 
duplicative  of  previously  submitted 
information.  Only  information  related  to 
changes  in  the  previously  approved 
product  will  be  required,  avoiding 
unnecessary  paperwork. 

The  final  rule  retains  the  existing 
requirement  that  changes  in  the 
specifications  of  a  previously  approved 
explosive  or  sheathed  explosive  unit 
must  be  approved  by  MSHA.  This  will 
avoid  changes  being  made  that  could 
affect  the  safe  performance  of  the 
explosive  or  sheathed  explosive  unit. 

Section  15.4(c)  (2)  of  the  final  rule 
requires  applicants  requesting  approval 
of  explosives  to  include  "a  laboratory 
number  or  other  suitable  designation 


identifying  the  explosive"  at  the  time  of 
application  with  the  brand  or  trade 
name  provided  prior  to  issuance  of 
approval.  This  constitutes  a  change  from 
the  proposal  which  required  applicants 
to  submit,  at  the  time  of  application,  the 
brand  or  trade  name  under  which  the 
explosive  would  be  marketed  if 
approved.  Several  commenters  objected, 
however,  pointing  out  that  applicants 
frequently  submit  several  explosive 
candidates  for  testing  and  do  not 
determine  the  brand  or  trade  name  of 
the  candidates  until  completion  of  the 
approval  tests.  Thus,  applicants  are  no 
longer  required  to  submit  the  brand  or 
trade  name  at  the  time  an  application  is 
submitted,  but  instead  can  provide  it 
later.  However,  an  approval  will  not  be 
issued  until  the  brand  or  trade  name  has 
been  received  by  MSHA. 

The  final  rule  revises  the  existing 
requirement  concerning  assignment  of 
different  brand  or  trade  names  for 
approved  explosives  which  specifies 
that,  when  a  change  in  chemical 
composition  is  approved,  the  former 
composition  shall  not  be  used  again 
unless  reapproved  by  MSHA.  Under 
§15.4(0(3)  MSHA  may  require  that  a 
new  or  changed  explosive  or  sheathed 
explosive  unit  be  distinguishable  from 
those  associated  with  the  former 
composition.  This  change  recognizes 
that  methods,  other  than  different  brand 
or  trade  names,  could  be  used  to 
identify  products  which  perform 
differently  and  is  based  on  MSHA's 
view  that  reapproval  of  an  explosive  or 
sheathed  explosive  unit,  which 
otherwise  performs  safely,  is  not 
necessary  because  of  a  name  change. 

The  existing  requirement  that  the 
strength  of  the  exposive  be  determined 
by  the  ballistic  mortar  test  has  been 
deleted  in  the  final  rule.  MSHA  has 
determined  that  it  is  not  essential  to 
know  the  strength  of  the  explosive  to 
determine  whether  the  explosive  will 
perform  safely.  In  addition,  of  the 
numerous  field  samples  of  approved 
explosives  that  have  been  tested  over 
the  last  ten  years,  all  were  found  to  be 
in  compliance  with  the  strength 
requirements.  This  was  true  even  when 
the  field  samples  were  not  in 
compliance  with  other  specifications  of 
the  approval. 

Section  15.5     Test  samples. 

The  final  rule  reviews  and  updates  the 
provisions  of  existing  §§  15.5  and  15.6 
concerning  the  shipment,  quantity,  and 
quality  of  explosives  and  sheathed 
explosive  units  to  be  submitted  for 
testing.  The  final  rule  retains,  with 
clarifying  changes,  provisions  from  the 
existing  regulations  that  prohibit 
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shipment  of  samples  until  notification 
from  MSHA,  require  storage  of  samples 
in  a  magazine  for  at  least  30  days  prior 
to  testing  and,  establish  when  test 
samples  not  be  tested  because  of  their 
chemical  composition  or  condition.  New 
provisions  have  been  added  specifying 
that  explosives  will  not  be  tested  that 
use  aluminum  clips  to  seal  explosive 
cartridges,  contain  any  combination  or 
perchlorate  and  aluminum,  contain  more 
than  5  percent  perchlorate.  or  contain 
any  perchlorate  and  less  than  5  percent 
water. 

Section  15.5(a)  requires  the  applicant, 
upon  request  by  MSHA,  to  submit 
samples  of  explosives  and  sheathed 
explosive  units  for  testing  and 
evaluation  by  MSHA.  The  section  also 
sets  forth  the  quantities  of  these 
products  to  be  submitted. 

Under  §  15.5(a)(2).  the  applicant  is 
required  to  submit  70  pounds  of  l-Vi- 
inch  diameter  explosives  and  additional 
cartridges  according  to  a  formula  based 
on  cartridge  length.  This  formula 
constitutes  a  change  from  the  proposal 
which  increased  the  existing 
requirement  of  explosives  to  be 
submitted  for  testing  from  100  to  150 
pounds.  Use  of  the  formula  method  will 
provide  a  more  accurate  number  of 
explosives  needed  for  testing,  while  at 
the  same  time  providing  the  increased 
quantity  of  explosives  necessary  to 
conduct  the  new  minimum  product  firing 
temperature  tests  included  in  the  final 
rule.  Section  15.5(a)(3)  also  uses  a 
formula  to  specify  the  number  of 
cartridges  in  diameters  less  than  l-'/i 
inches  that  must  be  submitted  for 
testing. 

The  existing  requirement  that 
applicants  submit  explosive  cartridges 
in  8-inch  lengths  has  been  deleted  in  the 
final  rule.  This  will  allow  applicants  the 
flexibility  to  submit  samples  that  are 
representative  of  the  cartridge  lengths  to 
be  manufactured. 

Under  §  15.5(b),  MSHA  will  not  test 
explosives  or  sheathed  explosive  units 
that:  (1)  Contain  chlorites.  chlorates,  or 
substances  that  react  over  an  extended 
period  and  cause  degradation  of  the 
explosive  or  sheathed  unit;  (2)  are 
chemically  unstable;  (3)  show  leakage; 
(4)  use  aluminum  clips  to  seal  the 
cartridge;  (5)  contain  any  combination  of 
perchlorate  and  aluminum;  (6)  contain 
more  than  5  percent  perchlorate;  or  (7) 
contain  any  perchlorate  and  less  than  5 
percent  water. 

One  commenter  suggested  that 
explosive  cartridges  with  aluminum 
clips  be  permitted,  stating  that  the 
hazard  of  incendivity  associated  with 
aluminum  clips  is  not  sufficient  to 
warrant  their  exclusion.  It  is  generally 
recognized  by  the  mining  community. 


however,  that  aluminum  can  present  an 
incendivity  hazard,  particularly  when 
contacting  rusty  metal,  and  should  not 
be  used  in  areas  where  there  is  a 
possibility  of  igniting  methane  or  coal 
dust.  Therefore,  the  final  rule  continues 
to  prohibit  testing  of  explosive 
cartridges  with  aluminum  clips. 

The  final  rule  retains  the  provision 
specifying  that  MSHA  will  not  test  an 
explosive  containing  more  than  5 
percent  perchlorate.  Perchlorate  is  an 
ester  or  salt  of  perchloric  acid  which  is 
used  in  explosives  to  enhance 
sensitivity,  primarily  to  improve  the  low 
temperature  performance  of  approved 
explosives.  Several  commenters 
objected  to  this  provision  stating  that  it 
was  unduly  designed  restrictive.  They 
further  stated  that  MSHA  should 
consider  approval  of  explosives  that 
contain  more  than  5  percent  perchlorate 
providing  that  the  manufacturer  can 
show  that  such  explosives  are 
chemically  stable,  do  not  degrade  or 
react  over  an  extended  time  in  storage 
and  meet  all  the  requirements  for 
sensitivity  and  performance.  In  addition, 
one  commenter  indicated  that  it  had 
products  containing  up  to  10  percent 
perchlorate  which  had  good  safety 
stability  histories.  These  products  had 
been  DOT  classified  which  included 
impact  and  thermal  stability  testing. 

As  indicated  in  the  proposal,  research 
conducted  by  the  Bureau  of  Mines 
shows  that  the  use  of  perchlorate  in 
approved  explosives  does  not  result  in 
instability  of  the  explosive  when  the 
amount  of  perchlorate  does  not  exceed  5 
percent  and  the  explosive  contains  5 
percent  or  more  of  water.  However,  at 
that  time,  neither  the  Bureau  of  Mines 
nor  MSHA  was  aware  of  any  data  or 
information  on  whether  explosives  with 
more  than  5  percent  perchlorate  could 
be  used  safely  and  therefore, 
specifically  requested  that  information 
or  data  be  provided  on  the  issue. 
Although  commenters  generally 
objected  to  the  prohibition,  sufficient 
data  or  information  was  not  received  to 
allow  MSHA  to  establish  appropriate 
tests  or  criteria  for  evaluating  such 
explosives.  As  a  result,  the  final  rule 
retains  the  prohibition  against  testing  of 
explosives  with  more  than  5  percent 
perchlorate. 

However,  explosives  with  more  than  5 
percent  perchlorate  may  be  evaluated 
under  the  new  technology  provision  in 
§  15.20(i)  of  the  final  rule.  Under  this 
provision,  consideration  would  be  given 
to  evaluating  those  products  under 
United  Nations  Test  Series  3  which 
includes  an  impact  test  for  sensitivity 
The  Agency  is  also  considering  the  need 
to  store  these  explosives  for  an 
extended  period  prior  to  performing 


tests  to  determine  whether  the  chemical 
stability  has  been  affected  by  the 
increased  proportion  of  perchlorate  and 
whether  the  explosive  will  degrade  or 
react  over  an  extended  time.  MSHA  will 
expect  manufacturers  requesting 
approval  of  explosives  with  more  than  5 
percent  perchlocate  under  §  15.20(i)  to 
address  these  issues  through  suggested 
test  criteria  and  procedures. 

Once  MSHA  approves  and  explosive 
with  more  than  5  percent  perchlorate 
under  the  new  technology  provision,  the 
Agency  will  make  the  modified  tests  and 
requirements  used  by  MSHA  to  evaluate 
such  explosive  available  to 
manufacturers  and  other  interested 
persons.  If  over  a  period  of  time  MSHA 
receives  a  number  of  applications  for 
explosives  with  more  than  5  percent 
perchlorate,  MSHA  will  revise  the 
explosive  approval  regulations  in  Part  15 
through  the  rulemaking  process  to  allow 
such  explosives. 

Commenters  also  raised  questions 
concerning  the  prohibition  of  any 
combination  of  perchlorate  and 
aluminum  in  explosives,  finding  this 
provision  was  also  design  restrictive. 
Further,  one  manufacturer  stated  that  it 
had  produced  explosives  containing 
aluminum  and  perchlorate  with  good 
safety  stability  histories.  In  combining 
perchlorate  and  aluminum  in  explosives, 
the  perchlorate  is  an  oxidizer  and  the 
aluminum  is  a  highly  efficient  fuel 
source  which  also  acts  as  the  sensitizer. 
The  perchlorate  can  be  sensitive  to 
friction  that  may  result  from  impact  in 
handling,  and  in  the  presence  of 
aluminum  for  fuel,  the  resistance  to 
explosion  may  not  provide  the 
assurance  of  safety  necessary  to  gassy 
underground  mines.  Accordingly,  the 
final  rule  retains  the  prohibition  against 
testing  of  explosives  composed  of  a 
combination  of  perchlorate  and 
aluminum.  However,  as  with  explosives 
containing  more  than  5  percent 
perchlorate,  MSHA  will  evaluate 
explosives  incorporating  a  combination 
of  perchlorate  and  aluminum  under  the 
new  technology  provision  in  §  15.20(i). 

Section  15.5(c)  requires  explosives 
and  sheathed  explosives  units  to  be 
stored  prior  to  testing.  It  retains  the 
existing  requirement  for  storage  in  a 
magazine  for  at  least  30  days  before 
gallery  tests  are  conducted.  This  storage 
period  is  designed  to  provide  an 
indication  of  explosive  or  explosive  unit 
stability  so  MSHA  can  determine 
whether  the  character  of  the  product  has 
Changed. 

Section  15  6    Issuance  of  approval. 

This  section  is  derived  from  existing 
§  15.13  and  specifies  the  actions  to  be 


taken  by  MSHA  upon  review  of 
applications  for  approval  of  explosives 
and  sheathed  explosive  units.  The  final 
rule  provides  that  MSHA  will  issue  an 
approval  or  a  notice  denying  approval 
after  tests  and  evaluations  have  been 
completed.  The  approval  or  notice 
denying  approval  will  be  in  wnting. 

The  proposed  rule  deleted  the  existing 
requirement  that  applicants  be  provided 
a  written  report  summarizing  the  results 
of  the  investigation  of  the  application. 
Commenters  objected  to  this  deletion, 
stating  that  the  report  provided  useful 
information  to  manufacturers 
concerning  their  products.  This  report, 
however,  has  proved  most  useful  to 
applicants  when  approval  of  an 
explosive  application  was  denied  by 
MSHA  as  it  set  forth  the  rationale  for 
denial.  MSHAS  believes  that 
manufacturers  should  be  given  the 
reasons  for  denial  of  an  approval. 
Therefore,  paragraph  (a)  of  the  final  rule 
provides,  in  lieu  of  an  investigative 
report,  that  a  notice  denying  approval 
must  specify  the  reasons  for  MSHA's 
action. 

Several  commenters  also  suggested 
that  MSHA  be  required  to  complete  all 
approval  actions  within  90  days. 
Another  commenter  strongly  disagreed, 
stating  that  an  approval  deadline  would 
only  serve  to  cause  shortcuts  in  testing 
procedures  and  could  result  in  products 
being  approved  for  us  in  gassy 
underground  mines  that  do  not  meet  the 
technical  requirements. 

The  final  rule  does  not  established  a 
time  limit  for  the  completion  of  final 
actions  on  requests  for  approval  of 
explosives  and  sheathed  explosive  imits 
due  to  the  complexity  and  variables 
involved  in  the  approval  process. 
Variables  such  as  the  number  of 
applications  received  for  approval  are 
beyond  the  control  of  MSHA.  An 
approval  deadline  is  especially 
inappropriate  given  thdt  the  final  rule 
allows  approval  of  explosives  or 
sheathed  units  that  incorporate  new 
technology  or  new  applications  of 
existing  technology  as  established  in 
§§  15.20(i)  and  15.30(g).  Concerning  the 
timing  of  the  approval  process,  the 
Agency  is  aware  that  excessive  delay 
CO  jld  have  an  adverse  affect  on  the 
quality  and  integrity  of  the  product 
being  tested.  MSHA  has  eliminated  the 
performance  of  nonapproval-related 
tests  and  has  simplified  reports  on 
approval  actions  to  reduce  processing 
time.  The  total  time  for  processing  of 
approval  actions  for  explosives  was 
decreased  by  18  percent  in  fiscal  year 
1988  from  the  previous  year. 
Streamlining  internal  approval 


procedures  will  continue  to  be  an 
MSHA  priority. 

Section  15.6(b)  prohibits  applicants  for 
approval  from  advertising  or  otherwise 
representing  an  explosive  or  sheathed 
explosive  unit  as  approved  until  MSHA 
has  issued  an  approval.  This  provision, 
which  is  new.  is  consistent  with  similar 
prohibitions  applicable  to  applicants  for 
approval  under  other  MSHA  approval 
regulations  such  as  30  CFR  Part  18. 

Section  15.7    Approval  marking. 

This  section  is  derived  from  existing 
§  15.14  and  provides  for  labeling  of 
approved  explosives  and  sheathed 
explosive  units.  The  final  rule  retains 
existing  requirements  that  approved 
explosives  be  marketed  only  under  the 
brand  or  trade  name  specified  in  the 
approval  and  that  the  wrapper  of  each 
cartridge  as  well  as  each  case  of 
explosives  bear  a  label  indicating  that 
the  explosive  is  approved.  These 
requirements  also  apply  to  sheathed 
explosive  units.  Added  to  the  approval 
marking  provision  in  the  final  rule  is  the 
requirement  that  the  explosive  and 
sheathed  unit  contain  the  test  detonator 
strength  used  in  the  approval  testing, 
and  the  minimum  product  firing 
temperature. 

The  final  rule  requires  that  the 
wrapper  of  each  cartridge  and  each  case 
of  approved  explosives  and  the  outer 
covering  of  each  sheathed  explosive  unit 
and  each  case  of  approved  sheathed 
explosive  units  be  labeled  with  the 
minimum  product  firing  temperature. 
The  preproposal  draft  would  have 
required  each  case  of  approved 
explosives  and  sheathed  explosive  units 
to  be  labeled  with  the  minimum  firing 
temperature.  The  proposal  retained  the 
performance  requirement  for  a 
mimimum  firing  temperature  but  the 
manner  of  conveying  this  information 
was  to  be  determined  by  explosive 
manufacturers.  As  discussed  and 
specified  in  the  new  regulations  for  Part 
75,  Safety  Standards  for  Explosives  and 
Blasting,  explosives  or  sheathed 
explosive  units  must  not  be  fired  when 
the  product  is  below  the  minimum 
product  firing  temperature.  One 
commenter  said  that  explosives  labeled 
with  the  minimum  firing  temperature 
could  cause  users  to  confuse  outside  air 
temperature  with  the  temperature  of  the 
product.  The  Agency  has  clarified  this 
issue  by  defining  the  minimum  firing 
temperature  as  the  lowest  product 
temperature  at  which  the  explosive  or 
sheathed  explosive  unit  is  approved  for 
use.  The  commenter  also  stated  that  the 
labeling  requirement  would  be  more 
effectively  accomplished  through 
inserting  detailed  instructions  in  each 
case  of  explosives  as  to  storage  and  use 
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which  is  current  practice  and  through 
user  education  and  training.  However. 
the  Agency  has  eliminated  the  case 
insert  in  the  final  rule  and  does  not 
believe  that  the  case  insert  served  to 
effectively  provide  guidance  to  the 
blaster.  MSHA  accident  data  shows 
failure  by  the  blaster  to  follow  safe 
blasting  practices  or  regulations  to  be  a 
contributing  factor  in  over  80  percent  of 
the  fatal  blasting  accidents  from  1978 
through  1984.  Upon  further  consideration 
of  this  information,  MSHA  has 
determined  that  blasters  require  more 
specific  guidance  in  the  safe  handling 
and  use  of  explosives. 

The  labeling  of  each  explosive 
cartridge  and  sheathed  unit  with  the 
minimum  product  firing  tempera  lure 
readily  provides  the  blaster  with  the 
information  on-site  without  having  to 
read  through  a  case  insert  which  is  very 
difficult  to  accomplish  in  the 
underground  mining  environment.  The 
inclusion  of  this  provision  in  the  final 
rule  transmits  information  necessary  fcr 
user  compliance  with  the  explosives  and 
blasting  standards  in  Part  75. 
Accordingly,  explosives  and  sheathed 
unit  approval  labels  must  provide  the 
minimum  firing  temperature  for  the 
product. 

The  approval  label  must  also  provide 
the  test  detonator  strength  used  in  the 
approval  testing  of  the  explosive  or 
sheathed  unit.  The  safe  performance  of 
approved  explosives  or  sheathed  units 
can  be  significantly  affected  if  the 
proper  strength  detonator  is  not  used 
when  blasting.  Section  1310(e)  of  Part  75 
requires  that  detonators  have  sufficient 
strength  to  initiate  the  explosives  being 
used.  The  inclusion  of  the  test  detonator 
strength  on  the  approval  label  wiil  assist 
blasters  in  selecting  the  proper  strength 
detonator  to  use  with  explosives  and 
sheathed  units  and  thus  provide 
important  information  for  user 
compliance  with  blasting  safety 
standards.  Moreover,  it  will  ensure  that 
the  same  sticngth  detonator  is  used  for 
post-approvdl  audit  testing  as  that  used 
during  the  initial  approval  testing. 

As  noted  above,  the  existing 
requirements  for  a  case  insert,  wariiing 
the  user  that  the  explosive  is  approved 
only  when  used  in  coniormance  with  the 
requirements  of  Part  15,  is  not  included 
in  the  final  rule.  Requirements  governing 
the  use  of  explosives  are  appropriately 
included  in  related  safety  standards  and 
should  not  be  addressed  in  requirements 
for  approval  of  explosives. 

Sfct/on  15.8    Quality  assurance. 

This  section  is  derived  from  existing 
§  15.14,  except  paragraph  (b)  which  is 
new.  The  MSHA  approval  label  is  relied 
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upon  in  the  mining  community  as  an 
indication  that  the  product  is  safe  for 
use  in  mines.  Under  the  final  rule,  the 
approval-holder  is  required  to 
manufacture  the  product  in  accordance 
with  the  specifications  of  the  approval 
and  report  to  MSHA  any  knowledge  of 
explosives  or  sheathed  explosive  units 
distributed  that  do  not  comply  with  the 
approval. 

One  commenter  objected  to  the 
proposal's  deletion  of  a  provision 
requiring  applicants  to  submit  detailed 
quality  control  plans  and  quality  control 
inspection  and  testing  instructions  for 
acceptance  by  MSHA.  Any  changes  to 
them  would  also  have  been  subject  to 
MSHA  acceptance.  MSHA  continues  to 
believe  that  there  is  a  need  for  quality 
control  in  the  production  of  approved 
explosive  products.  For  this  reason,  the 
final  rule  retains  the  basic  requirement 
that  approved  explosives  and  sheathed 
explosive  units  be  manufactured  in 
accordance  with  the  approval.  The 
design  and  implementation  of  a  quality 
assurance  program  to  accomplish  this, 
however,  is  the  manufacturer's 
responsibility  and,  therefore,  has  not 
been  m.ade  subject  to  review  or 
acceptance  by  MSHA. 

Adherence  to  the  final  rule's 
requirements  for  quality  assurance  will 
provide  substantial  protection  against 
the  distribution  of  defective  explosive 
products.  However.  MSHA  recognizes 
that  this  can  occur.  In  such  an  event, 
§  15.8(b)  requires  the  approval-holder  to 
report  immediately  to  the  Agency  any 
knowledge  that  explosives  or  sheathed 
explosive  units  have  been  distributed 
which  do  not  meet  the  requirements 
upon  which  the  approval  is  based.  This 
knowledge  could  come  from  the  results 
of  audits  conducted  by  the  approval- 
holder,  reports  from  users,  or  other 
sources.  IJpon  receiving  such  a  report. 
MSHA  will  work  with  the  approval- 
holder  to  implement  appropriate 
corrective  action. 

Commenters  requested  that  MSHA 
provide  guidance  on  how  approval- 
holders  would  comply  with  the 
requirement  to  report  knowledge  of 
distributed  explosives  or  sheathed 
explosive  units  which  did  not  meet  the 
technical  requirements.  Since  such 
explosive  products  can  create  a  hazard, 
immediate  notification  should  be  by 
expeditious  means,  such  as  by 
telephone.  The  notification  should 
include  a  description  of  the  nature  and 
extent  of  the  problem,  the  locations 
where  the  explosives  or  sheathed 
explosive  units  have  been  distributed, 
and  the  approval-holder's  plans  for 
corrective  action.  Corrective  action  may 
include  recalling  the  explosive  products 


or  restricting  use  of  them  pending 
conformance  with  the  approval 
specifications.  MSHA  will  review  all  of 
the  information  provided,  including  the 
approval-holder's  program  of  corrective 
action.  If  the  program  is  inadequate. 
MSHA  will  work  with  the  m.anufacturer 
to  develop  a  more  appropriate  program. 
If  appropriate  corrective  action  cannot 
be  agreed  upon  by  the  approval-ho'der 
and  MSHA,  the  Agency  may  seek 
revocation  of  the  approval,  or  other 
action  as  necessary. 

Section  15.9    Disclosure  of  information. 

This  section  is  derived  from  existing 
§  §  5.9  and  15.17  which  address  the 
disclosure  of  ini"ormatinn  on  explosives 
tested  and  evaiuEfcd  under  Part  15. 
MSHA  inipnJs  to  continue  the  current 
practice  oi  treating  information  on 
product  specifications  and  performance 
as  proprietary  information  and  will 
protect  its  disclosure  to  the  fullest 
extent  consistent  with  The  Freedom  of 
Information  Act,  F.O.I.A.  (5  U.S.C.  552). 
Under  the  final  rule.  MSHA  will  notify 
the  applicant  of  requests  for  product 
information  received  by  the  Agency  and 
will  provide  the  manufacturer  the 
opportunity  to  present  its  position  on 
disclosure,  information  identified  by  the 
manufacturer  as  proprietary  will  not  be 
disclosed,  unless,  as  provided  by 
F.O.I.A.,  MSHA  determines  that 
disclosure  vvili  further  the  public  interest 
and  will  not  impede  the  disc;harge  of  any 
of  the  functions  of  the  Agency.  No 
objections  were  raised  by  commenters 
to  this  provision. 

Provisions  from  the  existing  regulation 
concerning  MSHA  publication  of  lists 
and  other  information  on  approved 
explosives  are  not  included  in  the  final 
rule.  The  dissemination  of  information 
that  is  nonconfidential  need  not  be 
addressed  by  these  regulations. 
However.  MSHA  intends  to  continue  to 
provide  the  mining  community  with  this 
information. 

Section  15.  W    Post-approval  product 

ojdit. 

This  section  is  derived  from  existing 
§  15.20  and  from  provisions  on  post- 
approval  product  audit  contained  in  the 
Agency's  approval  rulemaking  in  30  CFR 
Part  7.  As  was  indicated  in  the  preamble 
to  proposed  Part  15,  it  maintains  a 
consistent  approach  on  the  issue  of 
product  audits  with  that  outlined  in  Part 
7. 

The  final  rule  provides  that  approved 
explosives  and  sheathed  explosive  units 
be  subject  to  periodic  audit  by  MSHA 
for  the  purpose  of  determining 
conformity  with  the  technical 
requirements  upon  which  the  approval 
was  based.  This  aspect  of  the  final  rule. 


by  providing  a  mechanism  for 
independent  evaluation  by  MSHA  of 
approved  products  on  a  random  basis, 
compilementB  the  quality  assurance 
provision  that  requires  approval-holders 
to  manufacture  their  explosive  products 
as  approved.  Moreover,  it  is  consistent 
with  recommendations  from  mternal 
reviews  of  MSHA's  approval  program. 

Approved  explosives  or  sheathed 
units  audited  by  MSHA  will  be  selected 
by  the  Agency  as  representative  of  those 
distributed  for  use  in  mines.  When  an 
approved  explosives  product  is 
requested  by  MSHA  for  audit  from  the 
approval-holder,  the  Agency  will 
examine  and  evaluate  it  and  conduct 
any  testing  necessary  at  the  Bureau  of 
Mines  testing  facility.  This  reflects  a 
change  from  the  proposal  which  allowed 
for  the  audit  to  occur  at  a  "mutually 
agreeable  site"  since  manufacturers 
indicated  that  they  do  not  have 
adequate  facilities  for  testing  explosives 
and  sheathed  units.  Approval-holders, 
however,  will  be  notified  by  MSHA  of 
the  time  for  any  audit-related  testing  of 
approved  explosives  or  sheathed 
explosive  units  to  allow  them  an 
opportunity  to  witness  such  tests. 

In  determining  which  approved 
explosives  or  sheathed  explosive  units 
will  be  subject  to  audit  at  any  particular 
time,  MSHA  will  consider  a  variety  of 
factors  such  as  whether  the 
manufacturer  has  previously  produced 
the  approved  product  or  similar 
products,  whether  the  approved  product 
is  new  or  part  of  a  new  product  line,  or 
whether  the  approved  product  is 
intended  for  a  unique  application  or 
limited  distribution.  Other 
considerations  may  include  product 
complexity,  the  manufacturers  previous 
product  audit  results,  product  populj^tion 
in  the  mining  community,  and  the  time 
since  the  last  audit  or  since  the  product 
was  first  approved. 

Several  commenters  expressed 
concern  over  the  proposal's  requirei/cnt 
that  explosives  and  sheathed  explosi  e 
units  selected  from  the  field  for  auditing 
meet  '""le  same  technical  requirements  as 
requi.red  for  approval.  This  is  a  change 
from  existing  regulations  which  test  field 
samples  under  less  stringent  criteria  and 
allows  for  some  field  degradation  such 
as  in  air  gap  sensitivity.  It  is  important 
for  explosive  products  available  for  use 
in  underground  gassy  mine  atmospheres 
to.  at  all  times,  be  in  compliance  with 
the  technical  requirements  on  which 
approval  is  based  without  regard  to  the 
age  of  the  product  or  the  length  of  time 
the  explosive  or  sheathed  unit  has  been 
stored  in  the  field.  This  is  consistent 
with  the  approach  taken  in  all  of 
MSHA's  other  approval  programs  where 


audited  products,  including  consumable 
items  such  as  flame-resistant  hydraulic 
fluid,  must  meet  all  the  technical 
requirements  upon  which  approval  was 
granted.  Commenters  have  presented  no 
evidence  during  rulemaking  to  show  that 
this  is  technically  infeasibie.  If 
manufacturers  believe  that  their 
products  degrade  sufficiently  over  time 
so  they  cannot  continue  to  meet  the 
technical  requirements  then  they  should 
provide  a  shelf  or  storage  life  for 
explosives  or  sheathed  units.  MSHA 
will  consider  explosives  with  expired 
shelf  dates  to  be  deteriorated  and 
therefore  required  to  be  removed  by 
mine  operators  in  accordance  with 
§  75.1328. 

Under  the  final  rule,  approved 
products  can  be  obtained  for  audit  from 
the  approval-holder  or  from  sources 
other  than  the  manufacturer  such  as 
mine  suppliers  or  distributors.  The 
approval-holder  may,  however,  only  be 
required  to  provide  one  case  of 
explosives  or  25  sheathed  explosives 
once  a  year,  at  no  cost  to  MSHA.  except 
for  cause.  MSHA  can  obtain  products 
for  audit  from  the  approval-holder  or 
other  sources  such  as  mine  suppliers  or 
distributors  at  any  time  at  MSHA 
expense. 

Based  on  MSHA's  experience,  the 
Agency  anticipates  few  instances  in 
which  more  than  this  quantity  of 
approved  explosives  or  sheathed  units 
will  be  required  "for  cause"  from  any 
one  manufacturer  in  any  one  year.  There 
are  circumstances,  however  under 
which  an  additional  audit  is  appropriate 
to  ascertain  compliance  with  the 
technical  requirements  upon  which  an 
approval  was  based.  F.xamples  of  such 
circumstances  include  verified 
complaints  about  the  safety  of  an 
approved  product,  evidence  of  product 
changes  that  have  not  been  approved, 
audit  test  results  that  warrant  further 
testing  to  determine  compliance,  and 
evaluation  of  corrective  action  taken  by 
an  approval-holder.  Under  these 
circumstances,  the  approval-holder  must 
provide,  at  no  cost  to  MSHA.  additional 
approved  explosives  or  sheathed  units 
so  the  Agency  can  ensure  that  the 
approval-holder  is  meeting  the 
obligation  to  manufacture  them  as 
approved. 

Severul  common lers  indicated  that 
chipping  small  quantities  of  explosives 
would  impose  unreasonable  costs  on 
manufacturers  because  most  major 
carriers  base  their  tariffs  on  a  7,500-  or 
10.000-pound  minimum  for  shipment  of 
Class  A  explosives.  When  shipment  of 
explosives  or  sheathed  explosive  units 
is  necessary  for  a'.idit.  MSHA  believes 
that  most  approval-holders  will  ship 


them  in  the  same  vehicles  as  other 
shipments  of  explosives  to  customers, 
their  regional  supply  magazines,  or  to 
the  Bureau  of  Mines. 

When  discrepancies  are  found  during 
MSHA  audits  of  approved  products. 
MSI  lA  will  require  that  the 
manufacturer  take  all  necessary 
corrective  actions.  These  actions  could 
include,  but  are  not  limited  to,  the 
approval-holder  recalling  the  lot  or 
batch  of  explosives  or  sheathed  units  or 
issuing  users  notices.  Revocation  of  the 
approval  by  MSHA  may  result  when 
discrepancies  in  approved  products  are 
not  successfully  corrected. 

A  new  paragraph  (d)  has  been  added 
to  §  15.10  of  the  final  rule  to  address 
commenters'  questions  regarding  the 
auditing  of  previously  approved 
explosives.  If  provides  that  explosives 
approved  under  regulations  in  effect 
prior  to  the  effective  date  of  this  rule 
shall  conform  to  the  provisions  on  field 
samples  set  forth  in  those  regulations 
(See  30  CFR  Part  15. 1987  Edition). 

Spction  15.11    Revocation. 

This  section  is  derived  from  existing 
§  15.16  and  from  the  provision  on 
revocation  in  30  CFR  Part  7.  It  is 
indentical  to  the  revocation  section  in 
Part  7  as  MSHA  believes  that  all 
approval-holders  must  be  accorded  the 
same  rights  and  subject  to  the  same 
process  regardless  of  the  approval 
regulations  under  which  the  approval 
was  granted. 

The  final  rule  provides  that  MSHA 
may  revoke  an  approval  granted  under 
Part  15  whenever  an  explosive  or 
sheathed  explosive  unit  fails  to  meet  the 
applicable  technical  requirements 
specified  in  Subpart  B  or  C  or  creates  a 
hazard  when  used  in  a  mine. 
Commenters  recommended  that  the 
revocation  procedures  require  MSHA  to 
fully  describe  the  cause  or  reason  for  a 
revocation  action,  and  that  the 
procedures  include  an  appeal  process 
for  the  approval-holder  to  challenge  the 
basis  for  such  action.  The  Agency 
recognizes  that  an  MSHA  approval  is 
important  to  the  marketability  of  a 
product  used  in  the  mining  industry.  For 
this  reason  it  has  been  MSHA's  practice 
to  treat  approval-holders  as  "licensees" 
under  the  Administrative  Procedure  Act 
(AI'A).  Consi-vtent  with  this  practice,  the 
fiii.il  rule  provides  that  approval-holders 
be  Jiccorded  certain  protections  prior  to 
revocation  of  an  approval.  These 
include  being  provided  with  (1)  A 
written  notice  of  the  Agency's  inteni  to 
revoke  a  product  approval,  with  an 
expl.ination  of  the  reasons  for  the 
proposed  rcvocition.  [2]  .jn  oppoitunity 
to  demonstrate  or  achieve  compliunce 
with  the  technical  requirements  for 


approval,  and  (3)  an  opportunity  for  a 
hearing  upon  request. 

Also  in  accord  with  the  APA  is  the 
final  rule  provision  which  permits 
MSHA  to  suspend  an  approval,  without 
prior  notification  to  the  approval-holder, 
if  a  product  poses  an  imminent  hazard 
to  the  safety  or  health  of  miners.  Under 
such  circumstances,  an  approval  may  be 
suspended  immediately  to  protect  the 
safety  and  health  of  any  affected 
miners.  Upon  suspension  of  an  approval, 
the  product  involved  is  no  longer 
approved  and  MSHA  will  require  mine 
operators  to  withdraw  the  product  from 
use  during  the  course  of  any  suspension. 
MSHA  will  also  immediately  advise 
approval-holders  of  any  suspension  so 
effective  corrective  action  can  be 
started  as  soon  as  possible. 

Subpart  B — Explosives 

Section  15.20    Technical  requirements. 

This  section  is  derived  from  existing 
§§  15.10. 15.11. 15.12  and  15.21.  except 
for  paragraphs  (g)(1).  and  (g)(2),  which 
are  new.  Section  15.20  of  the  final  rule 
sets  forth  the  technical  requirements  for 
approval  of  explosives. 

Paragraph  (a)  requires  the  chemical 
composition  of  the  explosive,  as 
determined  by  MSHA  analysis,  to 
conform  to  the  composition  furr.ibhed  by 
the  applicant.  If  in  conformance,  the 
applicant's  composition  description  is 
incorporated  into  the  approval  and  is 
the  standard  to  determine  compliance 
with  the  approval  during  MSHA  audits. 

One  commenter  questioned  why  two 
sets  of  tolerances  were  necessary  and 
suggested  that  the  chemical  composition 
of  explosives  be  required  to  meet  only 
the  tolerances  specified  in  5  15.21.  The 
tolerances  set  in  §  15.21  represent  a 
baseline  standard  of  variation  which  all 
explosives  submitted  for  approval  must 
meet,  regardless  of  their  chemical 
composition.  However,  the  particular 
mixture  of  ingredients  in  an  explosive 
may  require  tighter  tolerances  for  the 
explosive  to  perform  safely  and  for  the 
purpose  designed.  Based  on  its  data  and 
knowledge  of  the  technical  functioning 
of  the  explosive  involved,  the 
manufacturer  is  in  the  best  position  to 
provide  these  mixture-speciric 
toleiances.  Therefore,  the  final  rulu 
lequires  that  the  chemical  composition 
of  an  explosive  meet  the  tolerances 
furnished  by  the  applicbnt  in  addition  to 
the  tolerances  specified  in  §  15.21. 

Paragraph  (b)  requites  the  explosive 
to  detonate  completely  in  the  rdle-of- 
detonalion  test.  This  test  is  intended  to 
determine  whether  the  explosive  has  a 
tendency  to  misfire  or  partially 
detonate.  The  test  is  conducted  on  a  50- 
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inch  column  of  1  'A  inch  diameter 
cartridges  and  on  the  same  quantity  of 
the  smallest  diameter  cartridge  less  than 
IV4  inch  submitted  by  the  applicant 

Under  the  proposal  the  rate-of- 
dfitor.atio.T  test  was  to  be  conducted 
using  a  test  detonator  without  a  booster 
to  initiate  all  explosives  submitted  for 
approval.  The  proposed  rule  eliminated 
the  use  of  a  booster  in  addition  to  a  test 
detonator  to  initiate  gelatinous 
explosives  because  boosters  were  not 
used  in  the  mine  environment.  However, 
commenters  stated  that  the  use  of 
booste:s  with  gelatinous  explosives 
yields  more  reproducible  results  in 
laboratory  testing  with  regard  to 
detonation  velocity  and  recommended 
their  continued  use.  Accordingly,  the 
rate-of-detonation  test  has  been 
modified  in  the  final  rule  to  specify  the 
use  of  a  60-gram  tetryi  pellet  booster  for 
testing  of  gf'latinous  explosives. 

Some  commenters  also  suggested  that 
the  rate-of-detonation  test  be  performed 
at  the  minimum  firing  temperature  of  the 
explosive  since  explosives  tested  at 
temperatures  below  this  level  could 
result  in  incomplete  detonation  or 
erratic  rate  of  detonation.  The  effect  of 
temperature  on  explosives  is  better 
evaluated  under  the  air-gap  sensitivity 
requirements  in  §  15.20(cl  than  in 
subparagraph  (b)  on  rate  of  detonation. 
The  air-gap  test  provides  a  more 
s'ringent  measure  of  the  explosive's 
ability  to  detonate  as  it  is  designed  to 
ensure  that  a  product,  at  its  minimum 
firing  temperature,  will  propagate  the 
gap  or  space  between  explosive 
cartridges.  This  is  in  contrast  to  the  rate- 
of-detonation  test  where  cartridges  are 
next  to  each  other  in  a  column. 
Therefore,  the  final  rule  continues  to 
provide  that  the  rate-of-dctonaticn  test 
bo  conducted  at  an  ambient  temperature 
between  68  and  86  °F. 

Paragraph  (c)  requires  that  the  air-gap 
sensitivity  of  the  explosives  be  at  least  2 
inches  at  the  minimum  firing 
temperature  and  at  least  3  inches  at  a 
temperature  between  68  and  80  'F.  This 
requirement  enables  MSHA  to  evaluate 
whether  the  explosive  will  transmit 
detonation  across  a  small  air  gap  to 
another  explosive  cartridge  in  the 
column.  The  air-gap  sensitivity  is 
determined  in  the  explosion-by- 
influence  test  using  the  7-inch  cartridge 
method.  The  7-inch  cartridge  method  is 
cunducted  with  two  8-iiich  cartridges. 
One  inch  is  cut  off  the  end  of  each 
ccrtridgc.  The  cartridges  are  placed  in  a 
paper  tube,  the  cut  ends  facing  each 
other  with  the  appropriate  2-inch  or  3- 
inch  air  gap  between  them.  Then,  one 
cartridge  is  fired  to  test  the  effect  of  the 
detonation  on  the  other.  This  test 


method  represents  a  modification  of  the 
existing  halved-cartridge  method. 

A  comment  from  one  manufacturer 
suggested  retaining  the  existing  halved- 
cartridge  method  of  conducting  the 
explosion-by-influence  test  rather  than 
using  the  7-inch  cartridge  method. 
MSHA  proposed  changing  to  the  7inch 
method  because  use  of  a  nearly  whole 
cartridge  better  simulates  actual 
conditions  that  may  occur  in  the  mining 
environment.  This  was  not  disputed  by 
the  comments  and  thus,  the  explosion- 
by-influence  test  in  the  final  rule  will  be 
performed  using  the  7-inch  cartridge 
method. 

Recommendations  were  also  received 
from  commenters  to  specify  the  paper 
tube  used  in  the  test:  The  weight  and 
type  of  paper;  the  length  and  width  of 
the  sheet  of  paper:  and  the  number  of 
wraps  of  paper.  This  additional 
specification,  they  stated,  would  help 
ensure  that  tests  are  conducted 
uniformly.  MSIIA  disagrees  that 
variations  in  the  paper  tube 
specifications  could  significantly  affect 
the  repeatability  of  tests  and  therefore 
has  not  included  such  detailed 
specifications  in  the  final  rule. 

The  final  rule,  like  the  proposal, 
recognizes  different  sensitivities  in  the 
air-gap  test  at  different  temperatures. 
Under  §  15.20(c)  an  air-gap  sensitivity  of 
2  inches  is  required  at  the  minimum 
product  firing  temperature  and  3  inches 
required  at  temperatures  of  68  to  85  °F. 
This  is  consistent  with  existing  §§  15.12 
and  15.21,  which  require  an  air-gap 
sensitivity  of  3  inches  in  the  initial 
approval  test,  but  allows  an  air  gap 
sensitivity  of  2  inches  for  field  samples 
of  approved  explosives.  Several 
commenters  recommended  specifying  a 
2-inch  air  gap  at  a  temperature  between 
68  and  86  °F  to  be  used  in  any  post- 
approval  product  audit  of  explosives.  As 
was  explained  In  the  earlier  preamble 
discussion  on  this  issue  in  §  15.10  Post 
Approval  Product  Audit,  it  is  important 
for  explosives  available  for  use  in  gassy 
underground  mines  to,  at  all  times,  be  in 
compliance  with  the  technical 
requirements  on  which  approval  is 
based  regardless  of  the  age  of  the 
product  or  the  length  of  time  the 
explosives  or  sheathed  unit  has  been 
stored  in  the  field.  As  a  result,  the  final 
rule  requires  products  audited  under 
§  1510  to  meet  the  same  3  and  2-inch 
air-gap  sensitivity  as  is  required  for  the 
original  approval  testing. 

The  minimum  product  firing 
temperature  at  which  the  air-gap 
sensitivity  will  be  conducted  is  either 
that  proposed  by  the  applicant  or  41  T. 
whichever  is  lower.  Thus,  under  the 
final  rule,  explosives  will  be  required  to 


perform  adequately  at  a  temperature  as 
low  as  41  °F.  If  specified  by  the 
applicant,  the  explosives  will  be  tested 
at  a  lower  temperature.  The  lowest 
temperature  at  which  the  explosive 
passes  the  test  will  be  specified  in  the 
approval. 

A  further  comment  recommended 
exempting  unit  charges  or  cartridges 
from  the  air-gap  sensitivity  requirement 
in  §  15  20(c).  Unit  charges  or  cartridges 
Would  be  a  package  configuration 
designed  to  require  that  only  one 
cartridge  or  continuous  charge  be 
loaded  in  a  borehole.  With  only  one 
cartridge  or  continuous  charge  in  a 
borehole,  the  air-gap  sensitivity, 
cartridge  to  cartridge  would  not  be  a 
factor  in  performance.  Such  unit  charges 
or  cartridges  could  still  be  used  with 
single  cartridges  which  may  present  the 
potential  for  an  air  gap  to  exist  when 
loaded  into  a  borehole.  This  could  also 
occur  vvith  a  continuous  cartridge 
depending  on  its  length. 

Paragraph  (d)  specifies  the 
performance  required  for  an  explosivt;  in 
gallery  test  7.  The  test  demonstiates 
whether  the  explosive  will  ignite  an 
explosive  mixture  of  methane  and  air. 
Gallery  test  7  is  conducted  by  firing,  one 
at  a  time  from  the  borehole  of  a  steel 
cannon,  at  least  20  explosive  charges  (>f 
varying  weights.  The  explosives  are 
primed  with  a  test  detonator  and 
stemmed  and  tamped.  This  test  is 
conducted  in  air  containing  7.7  to  8.3 
percent  natural  gas  and  at  a  temperature 
between  68  and  86  '¥. 

A  commenter  suggested  that  gailery 
test  7  and  other  gallery  tests  be 
performed  on  samples  of  explosives 
identical  to  those  intended  to  be 
marketed  for  use  in  underground  mines. 
MSHA  agrees  and  has  addressed  this 
concern  by  specifying  that  gallery  test  7 
be  conducted  on  explosives  that  int  lude 
wrappers  and  seals. 

The  lest  procedure  in  both  gallery 
tests  7  and  8  calls  for  tamping  of  the 
explosive  prior  to  firing.  Commenters 
generally  objected  to  the  tamping,  noting 
that  tamping  is  not  permitted  in  the 
mines.  In  addition,  they  indicated  that 
tamping  can  affect  the  rheology  and 
sensitivity  of  explosives  and  suggested 
two  alternatives  for  revising  §  15.20  (d) 
and  (e).  One  option  was  to  provide 
larger  diameter  samples  for  testing  and 
eliminate  tamping  altogether.  The  other 
alternative  was  to  continue  tamping,  but 
permit  the  applicant  to  provide  larger 
diameter  cartridges  for  testing 
explosives  where  the  rheology  or 
sensitivity  of  the  explosive  could  be 
adversely  affected  by  tamping.  While 
mine  operators  are  prohibited  from 
tamping  the  explosives,  they  need  to 


tamp  the  stemming  to  fill  the  cross- 
section  of  the  borehole  as  required  by 
the  Part  75  explosives  safety  standards. 
Such  tamping  of  the  stemming  material 
has  the  potential  of  putting  pressure  on 
the  column  of  explosives.  Also,  Bureau 
of  Mines  research  shows  that  crushing 
explosive  cartridges  to  fill  a  borehole 
increases  the  risk  for  ignition  of 
methane  during  blasting  as  compared  to 
loading  cartridges  in  a  continuous  train 
without  crushing.  The  tamping  of 
explosives  in  the  gallery  tests  provides  a 
factor  of  safety  based  on  experimental 
studies.  Accordingly,  the  gallery  test  has 
been  designed  to  take  this  into  account 
and  provide  the  necessary  measure  of 
safety  should  this  situation  occur. 

Paragraph  (e)  specifies  the 
performance  required  for  an  explosive  in 
gallery  test  8.  The  test  demonstrates 
whether  the  explosive  will  ignite  an 
explosive  mixture  of  methane  and  air  in 
which  bituminous  coal  dust  has  been 
predispersed.  The  test  is  conducted  by 
firing,  one  at  a  time  from  the  borehole  of 
a  steel  cannon,  at  least  10  unstemmed 
explosive  charges  of  varying  weights. 
The  explosives  are  primed  with  a  test 
detonator  and  tamped.  This  test  is 
conducted  in  640  cubic  feet  of  air 
containing  3.8  to  4.2  percent  natural  gas, 
into  which  8  pounds  of  bituminous  coal 
dust  has  been  predispersed.  The  air  is  at 
a  temperature  between  68  and  86  °F. 

Gallery  test  8  in  the  final  rule  replaced 
existing  gallery  test  4,  which  provides 
for  coal  dust  to  be  placed  on  shelves  in 
the  gallery,  rather  than  being 
predispersed.  The  new  test  conditions 
facilitate  improved  quantitative 
comparisons  of  explosive  incendivity. 
The  test  is  also  designed  to  better 
simulate  conditions  in  the  mining 
environment. 

Paragraph  (f)  establishes  the 
requirements  for  the  performance  of  an 
explosive  in  the  pendulum-friction  test. 
The  test  demonstrates  whether  the 
explosive  is  unduly  sensitive  to  impact 
and  friction.  The  explosive  is  required  to 
show  "no  perceptible  reaction"  under 
the  conditions  of  the  test.  "No 
perceptible  reaction",  as  used  in  the 
final  rule,  means  the  explosive  does  not 
burn,  explode,  or  exhibit  a  local 
crackling.  The  test  apparatus  consists  of 
an  "A"  frame,  a  weighted  pendulum  to 
which  a  steel  or  hard  fiber-faced  shoe  is 
attached,  and  a  steel  anvil.  The 
explosive  sample  is  placed  on  the  anvil 
and  the  pendulum  is  adjusted  and 
released  from  a  height  of  59  inches. 

Paragraph  (g)  is  a  revision  and  update 
of  existing  §  15.12(f)  and  specifies  that 
the  total  volume  equivalent  to  carbon 
monoxide  (CO)  of  the  toxic  gases 
produced  by  detonation  of  the  explosive 
not  exceed  2.5  cubic  feet  per  pound  of 


explosive.  In  the  preproposal.  the 
Agency  included  this  limitation  to  be 
determined  by  the  large  chamber  test  in 
which  the  explosive  shall  propagate 
completely.  The  large  chamber  test  will 
be  used  under  this  final  rule. 

The  existing  requirement  in  §15.12(f) 
that  limits  the  volume  of  poisonous 
gases  to  2.5  cubic  feet  per  pound  of 
explosive  was  not  retained  in  the 
proposal.  This  was  because  MSHA 
believed,  at  that  stage  of  the  rulemaking 
process,  that  the  hazards  associated 
with  toxic  gases  were  appropriately 
addressed  in  30  CFR  75.301-2  which 
requires  that  concentrations  of  noxious 
or  poisonous  gases  not  exceed  the 
current  threshold  limit  values  (TLV)  as 
specified  by  the  American  Conference  of 
Governmental  Industrial  Hygienists. 
However,  in  the  proposal  the  Agency 
sought  information  and  data  on  any 
benefits  to  be  obtained  by  retention  of 
this  provision. 

Commenters  opposed  the  deletion  of 
the  poisonous  gas  limitation  stating  that 
they  consider  the  limitation  to  be  a 
valuable  criterion  in  formulating 
approved  explosives.  In  addition,  they 
do  not  believe  the  limitation  duplicates 
the  requirements  of  30  CFR  75.301-2,  but 
instead  ensures  the  effectiveness  of  the 
protections  afforded  by  the  Part  75 
provision. 

Upon  further  analysis.  MSHA  has 
determined  that  a  toxic  gas  limitation 
should  be  retained.  While  current 
ventilation  regulations  address  exposure 
to  a  number  of  toxic  gases,  including 
those  associated  with  the  detonation  of 
explosives,  MSHA's  experience 
indicates  that  control  of  such  gases 
produced  by  explosives  is  a  particularly 
effective  means  for  limiting  the  high 
concentrations  of  toxic  fumes  that  can 
be  produced  by  detonation  during 
blasting.  That  the  initial  concentrations 
are  particularly  hazardous  is 
exemplified  by  four  blasting-related 
accidents  which  occurred  between  1980 
and  1985  and  resulted  in  9  fatalities  from 
exposure  to  toxic  gases  or  fumes. 
Further,  retaining  a  limitation  will  better 
enable  MSHA  to  ensure  compliance 
with  short-term  exposure  limits  included 
in  MSHA's  air  quality  regulations.  These 
considerations,  coupled  with  strong 
support  from  commenters  for  retaining 
the  existing  toxic  gas  provision, 
persuaded  the  Agency  that  a  fume 
requirement  is  necessary  to  minimize 
hazards.  Accordingly,  MSHA  has 
included  a  limitation  on  toxic  gases  in 
the  final  rule,  but  has  modified  the 
existing  provision  so  that  the  total 
volume  is  determined  relative  to  carbon 
monoxide.  The  final  rule  requirement 
follows,  with  minor  editorial  changes, 
the  language  in  the  provision  limiting 


toxic  gases  set  out  in  the  preproposal 
draft  of  this  rulemaking. 

Paragraph  (g)(1)  discusses  the  large 
chamber  test  which  is  conducted  so  the 
gaseous  products  from  the  detonation 
can  be  collected  and  analyzed.  The 
large  chamber  test,  which  has  a  volume 
of  approximately  1350  cubic  feet, 
replaces  the  Bichel  and  Crawshaw-Junes 
tests  conducted  under  the  existing 
requirements.  The  explosive  charge  is 
stemmed  and  fired  from  a  cannon  into 
the  large  chamber.  This  chamber  test 
simulates  conditions  that  are  more 
representative  of  actual  conditions  of 
use  (stemmed,  simulated  borehole,  large 
expansion  ratio)  than  the  existing  tests. 
The  large  chamber  test  also  eliminates 
the  use  of  two  test  apparatuses  that  are 
currently  used  for  toxic  gas 
determinations. 

Paragraph  (g)(2)  specifies  the  method 
for  determining  the  effective  toxicity  oT"« 
each  toxic  gas  produced  by  relating  the 
toxic  gas  to  carbon  monoxide.  The 
method  utilizes  the  threshold  limit  value, 
time  weighted  average  (TLV-TWA)  of 
the  ingredient  and  the  TLV-TWA  of 
carbon  monoxide.  This  method  is 
derived  from  the  American  Conference 
of  Governmental  Industrial  Hygienists 
(ACGIH)  following  a  combined 
component  effect  for  mixtures.  It  is 
based  on  TLV's  included  in  the 
Chemical  Substances  section  of  the 
publication  of  the  American  Conference 
of  Governmental  Industrial  Hygienists 
(ACGIH)  entiUed  "TLV's.  Threshold 
Limit  Values  for  198»-1989  ('TLV 
Booklet')." 

Under  the  method,  the  equivalent 
volume  of  each  toxic  gas  produced 
relative  to  CO  is  determined  by 
multiplying  the  measured  volume  of  gas 
by  a  conversion  factor.  The  conversion 
factor  is  equal  to  the  TLV-TWA  in 
parts-per-million  for  CO  divided  by  the 
TLV-TWA  for  the  toxic  gas.  The  TLV- 
TWA  conversion  factor  for  each  gas  for 
which  MSHA  will  test  is  specified  in 
Table  I  following  |15.20(g)(2).  The  total 
volume  equivalent  to  CO  of  the  toxic 
gases  produced  by  detonation  of  the 
explosive  is  the  sum  of  the  equivalent 
volumes  of  individual  toxic  gases. 

Paragraph  (h)  prescribes  the  tests  to 
be  conducted  when  a  change  is 
proposed  to  an  approved  explosive.  A 
change  involving  cartridge  diameter  or 
length  requires  MSHA  examination  to 
determine  what  tests,  if  any,  are 
necessary  to  evaluate  the  proposed 
change.  A  change  to  a  cartridge 
diameter  smaller  than  the  smallest 
diameter  cartridge  covered  by  the 
approval  requires  that  the  rate-of- 
detonation  and  explosion-by-influence 
tests  be  conducted.  This  testing  enables 
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MSHA  to  determine  whether  the 
approved  explosive  in  the  smaller 
diameter  cartridges  will  continue  to 
perform  in  accordance  with  the 
approval.  A  commenter  suggested  that 
the  requirement  for  the  explosion-by- 
influence  test  be  deleted  because  testing 
done  for  the  original  approval  on  1 V4 
inch  diameter  cartridges  is  sufficient  to 
ensure  reliable  detonation  of  approved 
explosives.  In  MSHA's  experience, 
however,  detonation  is  not  always 
reliable  with  certain  e.xplosive 
formulations  when  used  in  small 
diameter  cartridges  and,  therefore,  the 
other  tests  are  necessary  to  ensure  the 
safe  performance  of  the  modified 
explosive. 

Paragraph  (i)  gives  MSHA  the 
flexibility  to  approve  an  explosive  that 
incorporates  new  technology  or  new 
applications  of  existing  technology  for 
which  the  tests  or  performance 
requirements  of  the  final  rule  are  not 
appropriate.  An  approval  will  be  issued 
under  this  provision  only  if  it  is 
determined  by  testing  and  evaluation 
that  the  explosive  performs  as  safely  as 
an  explosive  that  meets  the 
requirements  of  this  rule.  MSHA  will 
develop  appropriate  tests  and 
performance  requirements  when  the 
explosive  is  submitted  for  approval. 
Variations  in  the  test  and  evaluation 
methods  will  continue  to  emphasize  the 
critical  aspects  of  approved  explosives, 
including  stable  chemical  formulation 
and  protection  against  ignition  of  an 
explosive  atmosphere.  This  reflects 
MSHA's  primary  concern  with  the  safe 
performance  of  explosives  in  the  mining 
environment,  rather  than  with  their 
design. 

Once  MSHA  approves  an  explosive 
under  this  section,  the  Agency  will  make 
the  modified  tests  and  requirements 
used  by  MSHA  to  evaluate  a  particular 
technology  available  to  manufacturers 
and  other  interested  persons.  If  over  a 
period  of  time  MSHA  receives  a  number 
of  applications  for  the  same  type  of 
technology  or  newly  adapted 
technology,  MSHA  will  revise  the 
explosive  approval  regulations  through, 
the  rulemaking  process  to  recognize 
such  development. 

One  commenter  objected  to  inclusion 
of  this  provision  in  the  proposed  rule 
because  approval  of  an  explosive  under 
tests  and  criteria  not  contained  in  the 
rule  would  be  improper.  The  commenter 
indicated  that  all  approval  requirements 
should  be  promulgated  through 
rulemaking.  The  flexibility  provided  by 
this  provision  is  necessary  to  ensure 
that  MSHA's  explosives  approval 
program  can  best  serve  the  needs  of 
safety  in  a  timely  manner.  MSHA 


foresees  use  of  this  provision  only  to 
accommodate  innovation  in  the 
formulation  of  explosives.  At  the  time 
MSHA  issues  an  approval  under  this 
section,  the  Agency  will  make  the 
criteria  used  to  test  and  evaluate  the 
product  available  to  the  mining 
community. 

Section  15.21    Tolerances  for 
ingredients. 

This  section  is  derived  from  existing 
§  15.21  and  establishes  tolerances  for 
each  ingredient  in  an  explosive  based 
on  the  composition  set  forth  in  the 
approval  of  an  explosive.  It  revises  the 
existing  provisions  and  adds  tolerance 
requirements  for  aluminum  and  physical 
sensitizing  agents.  Newer  types  of 
explosives  often  contain  these 
substances  which  can  affect  the  safe 
performance  of  an  explosive  and, 
therefore,  these  tolerances  provide  a 
safety  limit  for  variations  in  the 
explosive  composition. 

The  preproposal  draft  provision  which 
would  have  established  a  tolerance  of 
±0.5  percent  for  aluminum  and  physical 
sensitizing  agents  was  not  included  in 
the  proposal.  However,  because 
aluminum  and  physical  sensitizers  can 
affect  the  safe  performance  of  an 
approved  explosive,  tolerance 
requirements  are  necessary  for  these 
ingredients.  Under  the  proposal,  the 
applicant  was  allowed  to  establish  a 
tolerance  for  these  ingredients,  based  on 
its  own  technical  data  or  experience. 

One  commenter  objected  to  allowing 
the  applicant  to  set  the  tolerances  for 
aluminum  and  physical  sensitizers, 
stating  that  it  was  MSHA's 
responsibility,  as  the  safety  agency 
involved,  to  specify  the  limits  of 
variation  for  these  ingredients.  Several 
commenters  stated  that  physical 
sensitizers  may  be  in  the  form  of  density 
control  agents  which  are  not  necessarily 
added  during  the  manufacturing  process 
as  a  certain  percentage  of  the  explosive 
formulation.  Also,  since  physical 
sensitizers  combined  differently  may  be 
based  on  the  chemical  formulation  of 
the  explosive,  the  manufacturer  is  in  the 
best  position  to  set  the  tolerances 
appropriate  to  the  explosive 
composition  involved.  Therefore, 
§  15.21(a)  specifies  the  tolerances  for 
physical  sensitizers  as  those  set  by  the 
applicant.  However,  small  variations  in 
the  quantity  of  aluminum  can  affect  the 
safe  performance  of  approved 
explosives  and.  for  this  reason,  it  is 
important  to  closely  control  the 
allowable  tolerance  for  aluminum. 
Commenters  stated  that  the  analytical 
methods  used  to  determine  the 
aluminum  content  in  an  explosive  are 
subject  to  greater  variations  than  ±0.5 


percent  and  that  inherent  variations  in 
the  manufacturing  process  make 
adherence  to  this  tolerance  unrealistic. 
Upon  further  review.  MSHA  beheves 
that  it  is  technically  attainable  to 
achieve  a  ±0.7  percent  tolerance  for 
aluminum.  Bureau  of  Mines 
measurements  of  aluminum  in  over  100 
explosive  samples  show  that  less  than  6 
percent  of  the  samples  varied  in 
tolerance  by  ±0.7  percent  from  the 
amount  specified  by  the  individual 
companies.  Additionally,  limited  data 
from  the  Bureau  of  Mines  indicates  that 
a  several  percent  tolerance  variation  in 
aluminum  may  affect  the  safe 
performance  of  an  approved  explosive. 
Therefore.  MSHA  specifies  a  ±0.7 
percent  tolerance  for  aluminum  in  the 
final  rule. 

The  final  rule,  based  on  the  comments 
received,  retains  the  tolerances 
specified  in  the  existing  standards  for 
carbonaceous  materials,  moisture,  and 
other  ingredients  contained  in  the 
explosive  formulation.  Explosives 
manufactured  within  these  tolerances 
have  historically  proven  to  be  safe  for 
use. 

Section  15.22    Tolerance  for 
performance,  wrapper  and  specific 
gravity. 

This  section  is  derived  from  existing 
§  15.21  and  prescribes  the  limits  of 
variation  for  rate-of-detonation  and 
specific  gravity  of  the  explosive  for  the 
weight  of  wrapper.  The  final  rule  is 
unchanged  from  the  proposal  and 
explosives  are  required  to  be 
manufactured  in  accordance  with  each 
specified  tolerance. 

Subpart  C — Requirements  for  Approval 
of  Sheathed  Explosive  Units  or  Other 
Explosive  Units  Designed  To  Be  Fired 
Outside  the  Confines  of  a  Borehole 

Section  15.30    Technical  requirements. 

This  section  is  new  and  sets  forth  the 
technical  requirements  for  approval  of 
sheathed  explosive  units.  The  comments 
received  generally  favored  the  concept 
of  sheathed  explosive  units  which  are 
designed  to  be  fired  outside  the  confines 
of  a  borehold.  One  commenter  stated 
that  sheathed  units  will  be  especially 
beneficial  in  roof  fall  recovery  and 
construction  work  and  will  provide  a 
safe  alternative  to  the  hazards  of  firing 
"open  shots."  However,  explosives 
manufacturers  indicated  in  their 
comments  that  since  no  company  is 
presenUy  producing  such  units,  they 
were  unable  to  provide  conunents  on 
Subpart  C.  Accordingly,  the  final 
requirements  for  sheathed  explosive 
units  in  Subpart  C  are  unchanged  from 


the  proposal,  except  for  identical 
modifications  in  the  drop  test  in 
§  15.30(d)  and  the  detonation  test  m 
§  15.30(f)  to  address  the  use  of 
previously  approved  explosives  in 
sheathed  units. 

Paragraph  (a)  specifies  that  the 
sheathed  explosive  unit  contain  no  more 
than  IV2  pounds  of  approved  explosive. 
This  quantity  of  explosives  is  the 
maximum  amount  used  in  the  prototype 
units  designed  and  tested  by  the  Bureau 
of  Mines,  which  were  found  to  be 
adequate  for  all  situations  where 
sheathed  explosives  are  likely  to  be 
used. 

Paragraph  (b)  requires  that  the 
chemical  composition  of  th  j  sheath,  as 
detern.ined  by  MSHA  analysis,  conform 
to  the  composition  furnished  by  the 
applicant,  if  in  conformance,  the 
applicant's  composition  description  will 
be  incorporated  in  the  approval  and  will 
then  be  the  standard  to  determine 
compliance  with  the  approval  during 
MSHA  audits. 

Paragraph  (c)  sets  forth  requirements 
for  the  detonator  well  for  the  sheathed 
explosive  unit.  The  detonator  well 
allows  the  detonator  to  be  securely 
inserted  into  the  unit  in  order  to  provide 
for  reliable  detonation. 

Paragraph  (d)  specifies  performance 
requirements  for  the  outer  covering  of 
the  sheathed  explosive  unit  to  ensure 
that  the  unit  is  durable  and  appropriate 
for  use  in  underground  mines.  Units  are 
subjected  to  a  drop  tost  to  determine 
whether  the  contents  are  susceptible  to 
shifting  or  damage  under  conditions 
compamble  to  those  hkely  to  be 
encountered  in  underground  mines.  The 
test  is  performed  with  the  unit  at  the 
minimum  product  firing  temperature 
established  for  the  explosive  in  the  unit. 
For  units  with  explosives  approved 
under  prior  regulations,  the  drop  test  is 
performed  at  41  T. 

Paragraph  (e)  specifies  the 
performance  requirements  for  sheathed 
explosive  units  in  gallery  tests  9. 10. 11, 
and  12.  Under  the  final  rule,  sheathed 
explosive  units  are  subjected  to  10  trials 
of  each  gallery  test  and  are  required  to 
detonate  completely  without  causing 
any  ignition  of  methane  or  coal  dust. 

Gallery  test  9  is  conducted  with  3 
sheathed  explosive  units  placed  2  feet 
apart  on  a  concrete  slab  in  an  explosive 
methane-air  atmosphere.  The  test 
provides  for  evaluation  under  conditions 
simulating  the  blasting  of  fallen  rock  in 
an  underground  mine. 

Gallery  test  10  is  conducted  with  3 
sheathed  explosive  units  in  the  same 
arrangement  as  in  gallery  test  9  in  an 
explosive  methane-air  atmosphere  in 
which  bituminous  coal  dust  has  been 
predispersed. 


Gallery  test  11  is  conducted  wilh  3 
sheathed  explosive  units  arranged  in  a 
triangular  pattern  in  a  simulated  crevice 
formed  by  two  concrete  slabs.  The  test 
is  performed  in  an  explosive  methane- 
air  atmosphere  under  conditions 
simulating  blasting  of  an  overhanging 
roof  slab. 

Gallery  test  12  is  conducted  with  3 
sheathed  explosive  units  arranged  in  a 
triangular  pattern  in  a  corner  formed  by 
three  steel  plates.  The  test  is  performed 
in  an  explosive  methane-air  atmosphere 
under  conditions  simulating  blasting 
along  a  rib  where  compression  and 
reflection  of  the  explosive  shock  wave 
are  produced.  A  commenter  sMTgested 
that  gallery  tests  9, 11,  and  12  also  be 
conducted  in  an  atmosphere  containing 
predispersed  bituminous  coal  dust.  The 
commenter  believed  that,  because  of  the 
possibility  of  sheathed  explosive  units 
used  in  inadequately  rock-dusted  areas, 
the  likelihood  of  a  dust  ignition  should 
be  evaluated  in  approving  the  units. 
However,  the  methane-air  and  methane- 
coal  dust  air  atmosphere  specified  in  the 
gallery  tests  are  easier  to  ignite  than 
coal  dust  alone  and  provide  a  more 
stringent  tests  of  the  units  incendivity 
than  the  test  proposed  by  the 
commenter. 

Paragraph  (f)  requires  that  each  of  10 
sheathed  explosive  units  detonate 
completely  when  fired  at  the  minimum 
product  firing  temperature  established 
for  the  explosive  used  in  the  unit  or  at 
41  °F  for  units  with  previously  approved 
explosives.  The  test  evaluates  the  effect 
of  temperature  on  the  sensitivity  of  the 
explosive  and  the  performance  of  the 
flame-inhibiting  material  in  the  unit. 

Paragraph  (g)  gives  MSHA  the 
r.exibility  to  approve  an  explosive  unit 
that  incorporates  new  technology  or 
new  applications  of  existing  technology 
for  which  the  tests  or  performance 
requirements  of  the  final  rule  are  not 
appropriate.  An  approval  will  be  issued 
under  this  provision  only  if  it  is 
determined  by  testing  and  evaluation 
that  the  explosive  unit  performs  as 
safely  as  one  that  meets  the 
requirements  of  the  proposed  rule. 
Under  the  final  rule,  MSHA  will  develop 
the  appropriate  tests  and  performance 
requirements  when  the  explosive  unit  is 
submitted  for  approval.  Variations  in  the 
test  and  evaluation  methods  will 
continue  to  emphasize  the  critical 
aspects  of  sheathed  explosive  units, 
including  stable  chemical  formulation, 
durable  construction,  and  protection 
against  ignition  of  an  explosive 
atmosphere.  This  reflects  MSHA's 
concern  with  the  safe  performance  of 
explosive  units  designed  to  be  fired 
outside  the  confines  of  a  borehold  in  the 


mining  environm.ent.  rather  than  wilh 
their  design. 

Once  MSHA  approves  an  explr)sive 
unit  under  this  section,  the  Agency  will 
make  the  modified  tests  and 
requirements  used  by  MSHA  to  evaluate 
a  particular  technology  available  to 
manufacturers  and  other  interested 
persons.  If  over  a  period  of  time  MSH.'\ 
receives  a  number  of  aj-plications  for 
the  same  type  of  technology  or  newly 
adopted  technology,  MSHA  will  revise 
Subpart  C  through  the  rulemaking 
process  to  recognize  such  developments 

One  commenter  objected  to  inclusion 
of  this  provision  in  the  rule  because 
approval  of  an  explosive  unit  under 
tests  and  criteria  not  contained  in  the 
rule  would  be  improper.  The  comm.enler 
indicated  that  all  approval  requirements 
should  be  promulgated  through 
rulemaking.  The  flexibility  provided  by 
this  provision  is  necessary  to  ensure 
that  MSHA's  explosives  approval 
program  best  serves  the  needs  of  safety 
in  a  timely  manner.  MSHA  foresees  use 
of  this  provision  only  to  accommodate 
innovation  in  explosive  units  designed 
to  be  fired  outside  the  confines  of  a 
borehole. 

Section  15.31     Tolerance  of  ingredients 

This  section  is  new  and  prescribes  the 
limits  of  variation  from  the  composition' 
of  the  sheath  set  forth  in  the  approval  of 
the  sheathed  explosive  unit.  Under  the 
final  rule,  the  tolerance  for  each 
ingredient  in  the  sheath  is  required  to  be 
within  the  tolerance  specified  in  Table 
II.  The  tolerances  specified  in  Table  II 
are  derived  from  the  existing 
requirements  for  ingredients  in 
explosives.  MSHA  believes  that  these 
tolerances  are  also  appropriate  for 
sheathed  explosive  units. 

Section  15.32     Tolerance  for  weight  of 
explosive,  sheath,  wrapper  and  specific 
gravity. 

This  section  is  new  and  prescribes  the 
limits  of  variation  for  certain 
characteristics  of  the  sheathed  explosive 
unit.  Under  the  final  rule,  the  sheathed 
explosive  unit  is  required  to  be 
manufactured  in  accordance  with  the 
specified  tolerances. 

Derivation  Table 

The  following  derivation  table  lists: 
(1)  Each  section  number  of  the  final  nile; 
and  (2)  the  number  of  the  existing 
regulation  from  which  the  final  rule  is 
derived. 
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(a)(6).  (b)(5). 

1 5.21  (a>(2).  (b)(4) 

1 5  21  (b)(1).  (b)(2) 

15  21(b)(3).  (b)(6).  (b)(7) 

15.22 

15  23 

15-24 

The  Federal  Mine  Safely  Code  (as 

incorporated  t>y  section  15.19(e). 


15.1 

15.2 

15.4. 

Part  5 

15.5. 

155 

Removed 

Rerrovad 

Removed. 

15.3  and 

15.9. 
15.20 

Removed. 

15.20(a) 

15.20. 

15  6. 

15.7 

Removed 

15.8(a) 

15.4. 

1511 

15  9. 

Removed. 

Part  75. 

Removed. 

1510 

15.10. 

Removed 

15.21. 

15.22. 
I  Removed. 

Removed. 

Removed. 
!  Pan  75 


III.  Drafting  Information 

The  persons  principally  responsible 
for  preparing  this  final  rule  are:  Harry  C. 
Verakis,  Technical  Support.  MSHA; 
Helen  Caraway.  Office  of  Standards. 
Regulations,  and  Variances,  MSHA; 
Edward  C.  Connor,  Coal  Mine  Safety 
and  Health,  MSHA;  Richard  Mainiero. 
Bureau  of  Mines,  Department  of  Interior: 
and  Linda  B.  Fort.  Office  of  the  Solicitor, 
Department  of  Labor. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  a  regulatory  flexibility  analysis 
has  been  developed  by  the  Agency  for 
the  purpose  of  comparing  the  cost 
associated  with  the  final  rule  with  the 
cost  of  existing  requirements  for 
approval  of  explosives  for  underground 
coal  mines.  In  this  analysis,  summarized 
below.  MSHA  has  determined  that  the 
final  rule  will  not  result  in  major  cost 
increases  nor  have  an  effect  of 
S100,(X)0,000  or  more  on  the  economy. 
Therefore,  the  rule  is  not  within  the 
criteria  for  a  major  rule  and  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  regulatory  proposals,  MSHA 
revisions  to  the  existing  rule  update  and 
clarify  existing  compliance 
requirements.  Clarified  compliance 
requirements  which  reflect  advances  in 
technology  should  benefit  both  large  and 
small  manufacturers  of  explosives. 

There  are  only  seven  companies  who 
have  been  granted  approvals  for 
explosives  to  be  used  in  underground 
gassy  mines.  Tliree  employ  over  100 
people  and  one  is  a  multinational 
corporation.  MSHA  has  determined  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required.  The  Agency  has,  however, 
prepared  an  initial  regulatory  flexibility 
analysis  and  estimates  that  the  annual 
cost  for  industry  compliance  with  the 
existing  requirements  is  $204,125 
compared  to  $277,170  for  Subpart  A 
(General  Provisions)  of  the  final  rule. 
This  represents  a  cost  increase  of  36 
percent  when  compared  to  the  existing 
rule.  Approximately  60  percent  of  this 
increase  is  due  to  the  approval 
requirements  for  sheathed  explosive 
units  which  are  new.  However,  these 
costs  will  be  offset  totally  by  the 
projected  cost  savings  of  $261,497  from 
the  use  of  approved  sheathed  in 


underground  coal  mines.  In  addition, 
allowing  the  use  of  sheathed  units 
underground  should  result  in  a  reduction 
in  blasting  injuries,  MSHA  accident  data 
from  1978  to  1987  reveals  that  there 
were  9  incidents  which  resulted  in  a 
total  of  four  fatalities  and  14  injuries 
caused  by  firing  unconfined  shots. 

No  fixed  estimates  were  calculated 
for  Subpart  B  as  requests  for  such  data 
revealed  that  costs  could  range  from  % 
to  approximately  $500,000  depending 
upon  the  ingredients  used  in  explosives 
to  meet  the  technical  requirements  of 
the  rule.  Further,  because  Subpart  C 
(Sheathed  Explosive  Units)  represents  a 
new  requirement,  cost  estimates  for 
commercial  production  of  sheathed  units 
were  not  available. 

V.  Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  350\  et  seq. 

Seven  companies  are  listed  by  MSHA 
as  having  a  total  of  about  100  different 
approved  explosives,  MSHA  receives 
about  25  applications  for  some  type  of 
explosives  approval  per  year. 
Approximately  12  approvals  are  issued 
each  year  and  about  13  applications  are 
denied  approval.  MSHA  estimates  that 
applications  for  approval  require  an 
average  of  five  hours  labor  to  prepare. 
The  burden  per  application  remains 
essentially  the  same  under  the  final  rule 
as  under  the  existing  requirement, 
MSHA  estimates  that  the  total  annual 
recordkeeping  burden  under  the  final 
rule  may  increase  slightly,  primarily  due 
to  the  introduction  of  sheathed 
explosive  units.  However,  the  total 
burden  could  be  reduced  if  the  total 
number  of  applications  received  remains 
at  present  levels. 

Paperwork  requirements  for  Part  15 
are  approved  under  OMB  control 
number  1219-0066  which  covers  all  of 
MSHA's  equipment  testing  requirements 
in  30  CFR  Parts  11  through  36.  Part  15, 
which  relates  to  explosives  approval, 
currently  specifies  that  the  applicant 
submit  a  statement  in  duplicate 
explaining  the  nature  and  composition 
of  the  explosive.  The  final  rule 
streamlines  the  process  by  specifically 
stating  the  information  required  for 
approval  and  extensions  of  approval. 
Information  in  duplicate  is  not  required 
in  the  final  rule.  Moreover,  the  applicant 
will  not  be  required  to  resubmit 
documentation  duplicative  of  previously 
submitted  information  when  requesting 
subsequent  approval  of  a  similar 
product  or  an  extension  of  approval. 
Only  information  related  to  changes  in 
the  previously  approved  explosive  or 


Federal  Register  /  Vol.  53,  No.  223  /  Friday.  November  18.  1988  /  Rules  and  Regulations        46761 


sheathed  explosive  unit  is  required, 
avoiding  unnecessary  paperwork. 

The  final  rule  retains  the  existing 
requirement  that  the  wrapper  of  each 
cartridge  and  each  case  of  explosives  be 
labeled  with  the  brand  or  trade  name 
and  with  a  statement  that  the  explosive 
is  approved  by  K!S1  W  The  final  rule 
also  extends  these  requirements  to 
apply  to  sheathed  explosive  units. 
Added  to  the  final  rule  is  a  requirement 
that  each  wrapper  and  case  of 
explosives  and  sheathed  units  be 
marked  with  the  test  detonator  strength 
and  the  minimum  product  firing 
temperature.  Absent  a  F"ederal 
requiremen!.  approval-holders  would 
label  explosive  cartriduges.  sheathed 
explosive  units  and  cases  with  the 
brand  or  trade  name  and  wculd  need  to 
purchase  new  plates  to  change  the  name 
of  new  formulations  prior  to  marketing. 
MSHA  estimates  that  the  cost  of  the 
wrapper  is  essentially  the  same  with  or 
without  the  words  "MSHA  Approved 
Explosive",  the  test  detonator  strength, 
and  the  minimum  product  firing 
temperature.  MSHA,  therefore,  has 
associated  no  cost  with  the  requirement 
that  the  label  include  these  items. 

Prior  to  commercial  production, 
nianufacturers  conduct  exhaustive  tests 
to  evaluate  the  performance  of 
explosives  under  a  variety  of  field 
conditions.  Manufacturers  typically 
include  design  aspects  in  explosive 
formulations  so  the  products  will 
properly  function  over  the  ran^e  of 
temperatures  that  may  be  encountered 
in  blasting  operations  in  underground 
coal  mines.  Characteri.stics  related  to 
minimum  product  filing  temperature  are 
part  of  the  manufacturer's  design 
parameters  for  explosives  and  such  data 
is  presently  available  in  product 
technical  information  and  literature. 

The  existing  requirement  for  approval 
holder  to  provide  a  case-ir'sert.  warning 
the  user  that  the  explosive  is  approved 
only  when  used  in  conformance  with  the 
requirements  of  Part  13.  is  not  included 
in  the  final  rule.  MSHA  believes  that 
requirements  governing  the  use  of 
explosives  are  appropriately  included  in 
related  safety  stand  irds  and  should  not 
be  addressed  in  requiremen'"  for 
approval  of  explosives.  Since  the  final 
rule  deletes  this  case-nisert  requirement, 
the  total  annual  cost  savings  would  be 
about  S2400. 

The  final  rule  adds  a  new  requirement 
that  approval  holders  report  to  MS)  LA 
any  knowledge  of  the  di.stribulion  of 
approved  explosives  or  sheathed 
explosive  units  not  meeting  the 
specifications  of  the  approval.  Few 
manufactured  lots  of  explosives,  which 
do  not  meet  the  specifications  of  the 
approval,  are  distributed  inadvertently. 


Based  on  a  worst  case  analysis.  MSHA 
estimates  that  each  approval  holder  may 
need  to  report  the  distribution  of 
explosives  or  sheathed  units  which  do 
not  meet  specifications  once  per  year. 
The  total  cost  for  these  reports  would  be 
about  $100. 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(Title  44  use.  Chapter  35),  the 
collection  of  information  requirements 
contained  in  the  final  rule  have  been 
approved  by  OMB  imder  control  number 
1219-0066, 

List  of  Subjects  in  30  CFR  Part  15 

Administrative  practice  and 
procedure,  Explosives,  Mir.e  Safety  and 
health,  Undergrou.'^d  mining. 

Date;  Noveir.ber  9, 13«B. 
David  C,  O'Neal, 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Accordingly,  Chapter  I  of  Title  30, 
Code  of  Federal  Regtilation  is  amended 
by  revising  Part  15  to  read  as  follows: 

PART  15— REQUIREMENTS  FOR 
APPROVAL  OF  EXPLOSIVES  AND 
SHEATHED  EXPLOSIVE  UNITS 

Subpart  A — General  Provisions 

Sec. 

15.1  F*urpose  and  effective  dates, 

15.2  Definitions. 

15.3  Observers  at  tests  and  evaluations, 

15.4  Application  procedures  and 
requirements. 

15.5  Test  samples. 

15.6  Issuanceofapprov.il. 

15.7  Approval  marking. 

15.8  Quality  assurance. 

15.9  Disclosure  of  information. 

15.10  Post-approval  product  audit 

15.11  RHvocation. 

Subpart  B— Requirements  for  Approval  of 
Explosives 

15,20    Tdclinical  requiiements. 
15  21     Tolerances  for  ingredients. 
15.22    Toler.inces  for  perfurmance.  wrapper, 
and  specific  gravity. 

Subpart  C— Rcqcirements  for  .App.'oval  of 
Sheathed  Explosive  Units  or  Other 
Explosive  Units  Designed  to  be  Fired 
Outside  the  Confines  of  a  Borehole 

15.30    Tech.iical  requirctr.entE 
15..31     Tolerances  for  ingredients. 
15.32    Tolerances  for  weight  of  explosive, 
sheath,  wrapper,  and  specific  gravity. 
Authority:  30  II  SC.  057. 

Subpart  A— General  Provisions 

§15.1     Purpose  and  effective  dales. 

This  part  sets  forth  the  requriements 
for  approval  of  explosives  and  sheathed 
explosive  units  to  be  used  in 
underground  coal  mines  and  certain 
underground  m.etal  and  nonmelal  gassy 
mines  and  is  effective  January  17, 1989. 


Those  manufacturers  proceeding  under 
the  provisions  of  the  previous  regulation 
may  file  requests  for  approval  or 
extension  of  approval  of  explosives 
under  that  regulation  until  November  20. 
1989.  After  November  20, 1989,  ail 
requests  for  approval  or  extension  of 
approval  of  explosives  or  sheathed 
explosive  units  shall  be  made  in 
accordance  with  Subpart  A  and  the 
applicable  subpart  of  this  part. 
Explosives  issued  an  approval  under 
regulations  in  place  prior  to  January  17, 
1989,  and  in  com.pliance  with  those 
regulations,  may  continue  to  be 
manufactured  and  marked  as  approved 
as  long  as  no  change  to  the  explosive  is 
made. 

§  15.2    Definitions. 

The  following  definitions  apply  in  this 
part. 

Applicant.  An  individual  or 
organization  that  manufactures  or 
controls  the  production  of  an  explosive 
or  an  explosive  unit  and  that  applies  to 
MSHA  for  approval  of  that  explosive  or 
explosive  unit. 

Approval.  A  document  issued  by 
MSHA  which  states  that  an  explosive  or 
explosive  unit  has  met  the  requirements 
of  this  part  and  which  authorizes  an 
approval  marking  identifying  the 
explosive  or  explosive  imit  as  approved 
as  permissible. 

Explosive.  A  substance,  compound,  or 
mixture,  the  primary  purpose  of  which  is 
to  function  by  explosion. 

E.K tension  of  approval.  A  document 
issued  by  MSHA  which  states  that  the 
change  to  an  explosive  or  explosive  unit 
previously  approved  by  MSHA  under 
this  part  meets  the  requirements  of  this 
part  and  which  authorizes  the  continued 
use  of  the  approval  marking  after  the 
appropriate  extension  nurr.ber  has  been 
added. 

Minimum  product  firing  temperature. 
The  lowest  product  temperature  at 
which  the  explosive  or  explosive  unit  is 
approved  for  use  under  this  part. 

Post  approval  product  audit. 
Examination,  testing,  or  both,  by  MSHA 
of  approved  explosives  or  explosive 
units  selected  by  MSHA  to  determine 
whether  they  meet  the  technical 
requirements  and  have  been 
manufactured  as  approved. 

Sheath.  A  chemical  compound  or 
mixture  incorporated  in  a  .'heathed 
explosive  unit  and  which  forms  a  fiame 
inhibiting  cloud  on  detonotion  of  the 
explosive. 

Sheathed  explosive  unit.  A  device 
consisting  of  an  approved  or  permissible 
explosive  covered  by  a  sheath  encased 
in  a  sealed  covering  and  designated  to 
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be  fired  outside  the  confines  of  a 
borehole. 

Test  detonator.  An  instantaneous 
detonator  that  has  a  strength  equivalent 
to  that  of  a  detonator  with  a  base  charge 
of  0.40-0.45  grams  PETN. 

§  15.3    Observers  at  tests  and  evaluations. 

Only  personnel  of  MSHA  and  the 
Bureau  of  Mines,  U.S.  Department  of  the 
Interior,  representatives  of  the 
applicant,  and  such  other  persons  as 
agreed  upon  by  MSHA  and  the 
applicant  shall  be  present  during  tests 
and  evaluations  conducted  under  this 
part. 

§  15.4    Application  procedures  and 
requirements. 

(a)  Application.  Requests  for  an 
approval  or  an  extension  of  approval 
under  this  part  shall  be  sent  to:  U.S. 
Department  of  Labor.  Mine  Safety  and 
Health  Administration,  Approval  and 
Certification  Center,  P.O.  Box  251. 
Industrial  Park  Road.  Triadelphia.  West 
Virginia  26059. 

(b)  Fees.  Fees  calculated  in 
accordance  with  Part  5  of  this  Title  shall 
be  submitted  in  accordance  with  §  5.40. 

(c)  Original  approval  for  explosives. 
Each  application  for  approval  of  an 
explosive  shall  include — 

(1)  A  technical  description  of  the 
explosive,  including  the  chemical 
composition  of  the  explosive  with 
tolerances  for  each  ingredient; 

(2)  A  laboratory  number  or  other 
suitable  designation  identifying  the 
explosive.  The  applicant  shall  provide 
the  brand  or  trade  name  under  which 
the  explosive  will  be  marketed  prior  to 
issuance  of  the  approval; 

(3)  The  lengths  and  diameters  of 
explosive  cartridges  for  which  approval 
is  requested; 

(4)  The  proposed  minimum  product 
firing  temperature  of  the  explosive;  and 

(5)  The  name,  address,  and  telephone 
number  of  the  applicant's  representative 
responsible  for  answering  any  questions 
regarding  the  application. 

(d)  Original  approval  for  sheathed 
explosive  units.  Each  application  for 
approval  of  a  sheathed  explosive  unit 
shall  include — 

(1)  A  technical  description  of  the 
sheathed  explosive  unit  which  includes 
the  chemical  composition  of  the  sheath, 
with  tolerances  for  each  ingredient,  and 
the  types  of  material  used  for  the  outer 
covering; 

(2)  The  minimum  thickness  weight, 
and  specific  gravity  of  the  sheath  and 
outer  covering; 

(3)  The  brand  or  trade  name,  weight, 
specific  gravity,  and  minimum  product 
firing  temperature  of  the  approved 
explosive  to  be  used  in  the  unit; 


(4)  The  ratio  of  the  weight  of  the 
sheath  to  the  weight  of  the  explosive; 
and 

(5)  The  na.Tie.  address  and  telephone 
number  of  the  applicant's  representative 
responsible  for  answering  any  questions 
regarding  the  application. 

(e)  Subsequent  approval  of  a  similar 
explosive  or  sheathed  explosive  unit. 
Each  application  for  approval  of  an 
explosive  or  sheathed  explosive  unit 
similar  to  one  for  which  the  applicant 
already  holds  an  approval  shall 
include — 

(1)  The  approval  number  of  the 
explosive  or  sheathed  explosive  unit 
which  most  closely  resembles  the  new 
one; 

(2)  The  information  specified  in 
paragraphs  (c)  and  (d)  of  this  section  for 
an  original  approval,  as  applicable, 
except  that  any  document  which  is  the 
same  as  the  one  listed  by  MSHA  in  the 
prior  approval  need  not  be  submitted 
but  shall  be  noted  in  the  application; 
and 

(3)  An  explanation  of  all  change  from 
the  existing  approval. 

(fl  Extension  of  the  approval.  Any 
change  in  an  approved  explosive  or 
sheathed  explosive  unit  from  the 
documentation  on  file  at  MSHA  that 
affects  the  technical  requirements  of  this 
Part  shall  be  submitted  for  approval 
prior  to  implementing  the  change. 

(1)  Each  application  for  an  extension 
of  approval  shall  include — 

(i)  'The  MSFIA-assigned  approval 
number  for  the  explosive  or  sheathed 
explosive  unit  for  which  the  extension  is 
sought; 

(li)  A  description  of  the  proposed 
change  to  the  approved  explosive  or 
sheathed  explosive  unit;  and 

(iii)  The  name,  address,  and  telephone 
number  of  the  applicant's  representative 
responsible  for  answering  any  questions 
regarding  the  application. 

(2)  MSHA  will  determine  what  tests, 
additional  information,  samples,  or 
material,  if  any.  are  lequired  to  evaluate 
the  proposed  change. 

(3)  When  a  change  involves  the 
chemical  composition  of  an  approved 
explosive  or  sheathed  explosive  unit 
which  affects  the  firing  characteristics. 
MSHA  may  require  the  explosive  or 
sheathed  explosive  unit  to  be 
distinguished  from  those  associated 
with  the  former  composition. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0066) 

§  15.5    Test  samples. 

(a)  Submission  of  test  samples.  (1) 
The  applicant  shall  not  submit 
explosives  or  sheathed  explosive  units 
to  be  tested  until  requested  to  do  so  by 
MSHA. 


(2)  The  applicant  shall  submit  70 
pounds  of  iVi-inch  diameter  explosives 
and  additional  cartridges  in  the  amount 
of  3200  divided  by  the  length  in  inches, 
except  for  cartridges  12.  20  and  greater 
than  36  inches  long.  The  applicant  shall 
submit  70  pounds  and  additional 
cartridges  in  the  amount  of  3800  divided 
by  the  length  in  inches  for  cartridges  12. 
20  and  greater  than  36  inches  long. 

(3)  If  approval  is  requested  for 
cartridges  in  diameters  less  than  l-V* 
inches,  the  applicant  shall  submit  a 
number  of  cartridges  equal  to  1800 
divided  by  the  length  in  inches,/?^cept  . 
for  cartridges  12.  20  and  gre«rt?r  than  36 
inches  long.  The  applicantfshall  submit 
cartridges  in  the  amount  of  2200  divided 
by  the  length  in  inches  for  cartridges  12, 
20  and  greater  than  36  inches  long. 

(4)  If  approval  is  requested  for 
cartridges  in  diameters  larger  than  W* 
inches,  the  applicant  shall  submit  an 
additional  10  cartridges  of  each  larger 
diameter. 

(5)  If  approval  is  requested  for 
cartridges  in  more  than  one  length,  the 
applicant  shall  submit  an  additional  10 
cartridges  for  each  additional  length  and 
diameter  combination. 

(6)  Each  applicant  seeking  approval  of 
sheathed  explosive  units  shall  submit 
140  units. 

(b)  Condition  and  composition. 
Explosives  and  sheathed  explosive  units 
will  not  be  tested  that — 

(1)  Contain  chlorites.  chlorates,  or 
substances  that  will  react  over  an 
extended  time  and  cause  degradation  of 
the  explosive  or  sheathed  explosive 
unit; 

(2)  Are  chemically  unstable; 

(3)  Show  leakage; 

(4)  Use  aluminum  clips  to  seal  the 
cartridge; 

(5)  Contain  any  combination  of 
perchlorate  and  aluminum; 

(6)  Contain  more  than  5  percent 
perchlorate;  or 

(7)  Contain  any  perchlorate  and  less 
than  5  percent  water. 

(c)  Storage.  Explosives  and  sheathed 
explosive  units  shall  be  stored  in  a 
magazine  for  at  least  30  days  before 
gallery  tests  are  conducted. 

§  15.6    Issuance  of  approval. 

(a)  MSHA  will  issue  an  approval  or  a 
notice  of  the  reasons  for  denying 
approval  after  completing  the  evaluation 
and  testing  provided  for  by  this  part. 

(b)  An  applicant  shall  not  advertise  or 
otherwise  represent  an  explosive  or 
sheathed  explosive  unit  as  approved 
until  MSHA  has  issued  an  approval. 


§  15.7    Approval  marking. 

(a)  An  approved  explosive  or 
sheathed  explosive  unit  shall  be 
marketed  only  under  the  brand  or  test 
name  specified  in  the  approval. 

(b)  The  wrapper  of  each  cartridge  and 
each  case  of  approved  explosives  shall 
be  legibly  labeled  with  the  following:  the 
brand  or  trade  name,  "MSHA  Approved 
Explosive",  the  test  detonator  strength, 
and  the  minimum  product  firing 
temperature. 

(c)  The  other  covering  of  each 
sheathed  explosive  unit  and  each  case 
of  approved  sheathed  explosive  units 
shall  be  legibly  labeled  with  the 
following:  the  brand  or  trade  name, 
"MSHA  Approved  Sheathed  Explosive 
Unit",  the  test  detonator  strength,  and 
the  minimum  product  firing  temperature. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0060) 

§  15.8    Quality  assurance. 

(a)  Applicants  grunted  an  approval  or 
an  extension  of  approval  under  this  part 
shall  manufacture  the  explosive  or 
sheathed  explosive  unit  as  approved. 

(b)  Applicants  shall  immediately 
report  to  the  MSHA  Approval  and 
Certification  Center,  any  knowledge  of 
explosives  or  sheathed  explosive  units 
that  have  been  distributed  that  do  not 
meet  the  specifications  of  the  approval. 

(Approved  by  the  Office  of  M-inagcment  jind 
Biidgel  under  control  number  1219-006(i) 

S  15.9    Disclosure  of  information. 

(a)  All  information  concerning  product 
specifications  and  performance 
submitted  to  MSHA  by  the  applicant 
shall  be  considered  proprietary 
information. 

(b)  MSHA  will  notify  the  applicants  of 
requests  for  disclosure  of  information 
concerning  its  explosives  or  sheathed 
explosive  units  and  shall  give  the 
applicant  an  opportunity  to  provide 
MSI  lA  with  a  statement  of  its  position 
prior  to  any  disclosure. 

§  15.10    Post-approval  product  audit. 

(a)  Approved  explosives  and  sheathed 
explosive  units  shall  be  subject  to 
periodic  audits  by  MSHA  for  the 
purpose  of  determining  conformity  with 
the  technical  requirements  upon  which 
the  approval  was  based.  Any  approved 
explosive  or  sheathed  explosive  unit 
which  is  to  be  audited  shall  be  selected 
by  MSHA  and  be  representative  of 
those  distributed  for  use  in  mines.  The 
approval-holder  may  obtain  any  final 
report  resulting  from  such  audit. 

(I>)  No  more  than  once  a  year,  except 
for  cause,  the  approval-holder,  at 
MSI  lA's  request,  shall  make  one  case  of 
explosives  or  25  she.nthed  explosive 
nii'ts  available  at  no  cost  to  MSHA  for 


an  audit.  The  approval-holder  may 
observe  any  tests  conducted  during  this 
audit. 

(c)  An  approved  explosive  or 
sheathed  explosive  unit  shall  be  subject 
to  audit  for  cause  at  any  time  MSHA 
believes  that  it  is  not  in  compliance  with 
the  technical  requirements  upon  which 
the  approval  was  based. 

(d)  Explosives  approved  under 
regulations  in  effect  prior  to  January  17. 
1989,  shall  conform  to  the  provisions  on 
field  samples  set  out  in  those  regulations 
iSee  30  CFR  Part  15, 1987  Edition). 

§15.11    Revocation. 

(a)  MSHA  may  revoke  for  cause  an 
approval  issued  under  this  part  if  the 
explosive  or  sheathed  explosive  unit — 

(1)  Fails  to  meet  the  applicable 
technical  requirements;  or 

(2)  Creates  a  hazard  when  used  in  a 
mine. 

(b)  Prior  to  revoking  an  approval,  the 
approval-holder  shall  be  informed  in 
writing  of  MSHA's  intention  to  revoke. 
The  notice  shall — 

(1)  Explain  the  specific  reasons  for  the 
proposed  revocation;  and 

(2)  Provide  the  approval-holder  an 
opportunity  to  demonstrate  or  achieve 
compliance  with  the  product  approval 
requirements. 

(c)  Upon  request,  the  approval-holder 
shall  be  afforded  an  opportunity  for  a 
hearing. 

(d)  If  an  explosive  or  sheathed 
explosive  unit  poses  an  imminent 
hazard  to  the  safety  or  health  of  miners.  ^ 
the  approval  may  be  immediately 
suspended  without  a  written  notice  of 
the  agency's  intention  to  revoke.  The 
suspension  may  continue  until  the 
revocation  proceedings  are  completed. 

Subpart  B— Requirements  for 
Approval  of  Explosives 

§  15.20    Technical  requirements. 

(a)  Chemical  composition.  The 
chemical  composition  of  the  explosive 
shall  be  within  the  tolerances  furnished 
by  the  applicant. 

(b)  Rate-of-detonation  test.  The 
explosive  shall  propagate  completely  in 
the  rale-of-dctonation  test.  The  test  is 
conducted  at  an  ambient  temperature 
between  68  and  86    F.  Nongelatinous 
explosives  are  initiated  with  a  test 
detonator  only,  while  gelatinous 
explosives  arc  initiated  with  a  test 
detonator  and  a  60-gram  tetryl  pellet 
l.iuoster.  The  test  is  conducted  on — 

(1)  A  50-inch  column  of  I'A  inch 
diam.eter  cartridges;  and 

(2)  A  50-inch  column  of  the  smallest 
diameter  cartridges  less  than  l'/4  inches 
submitted  for  testing. 


(c)  Air-gap  sensitivity.  The  air-gap 
sensitivity  of  the  explosive  shall  be  at 
least  2  inches  at  the  minimum  product 
firing  temperature  and  3  inches  at  a 
temperature  between  68  and  86  'F.  and 
the  explosive  shall  propagate 
completely. 

(1)  Air-gap  sensitivity  of  the  explosive 
is  determined  in  the  explosion-by- 
infiuence  test  using  the  7-inch  cartridge 
method.  The  air-gap  sensitivity  is 
determined  for  1 V*  inch  diameter 
cartridges  and  each  cartridge  diameter 
smaller  than  VA  inches.  Explosives  are 
initiated  with  a  test  detonator. 

(2)  The  7-inch  cartridge  method  is 
conducted  with  two  8-inch  cartridges. 
One  inch  is  cut  off  the  end  of  each 
cartridge.  The  cartridges  are  placed  in  a 
paper  tube,  the  cut  ends  facing  each 
other,  with  the  appropriate  2-inch  or  3- 
inch  air  gap  between  them.  The  test  is 
conducted  at  a  temperature  between  68 
and  86  °F  and  at  the  minimum  product 
firing  temperature  proposed  by  the 
applicant,  or  41  *F.  whichever  is  lower. 
The  test  temperature  at  which  the 
explosive  propagates  completely  will  be 
specified  in  the  approval  as  the 
minimum  product  firing  temperature  at 
which  the  explosive  is  approved  for  use. 

(d)  Gallery  Test  7.  The  explosive  shall 
yield  a  value  of  at  least  450  grams  for 
the  lower  95  percent  confidence  limit 
(Us)  on  the  weight  for  50  percent 
probability  of  ignition  (Wso)  in  gallery 
test  7  and  shall  propagate  completely. 
The  Las  and  W^  values  for  the  explosive 
are  determined  by  using  the  Bruceton 
up-and-down  method.  A  minimum  of  20 
trials  are  made  with  explosive  charges 
of  varying  weights,  including  wrapper 
and  seals.  Each  charge  is  primed  with  a 
test  detonator,  then  tamped  and 
stemmed  with  one  pound  of  dry-milled 
fire  clay  into  the  borehole  of  a  steel 
cannon.  The  cannon  is  fired  into  air 
containing  7.7  to  8.3  percent  of  natural 
gas.  The  air  temperature  is  between  68 
and  86  'F. 

(e)  Gallery  Teste.  The  explosive  shall 
yield  a  value  of  at  least  350  grams  for 
the  weight  for  50  percent  probability  of 
ignition  (WVix,)  in  gallery  test  8  and  shall 
propagate  completely.  The  (Wcdo;)  value 
for  the  explosive  is  determined  using  the 
Bruceton  up-and-down  method.  A 
minimum  of  10  tests  are  made  with 
explosive  chprgos  of  varying  weights, 
including  wrapper  and  seals.  Each 
charge  is  primed  with  a  test  detonator, 
then  tamped  into  the  borehole  of  a  steel 
c'innon.  "The  cannon  is  fired  into  a 
mixture  of  6  pounds  of  bituminous  coal 
dust  predisper.sed  into  640  cubic  feet  of 
air  containing  3.8  to  4.2  percent  of 
natural  gas.  The  air  temperature  is 
between  68  and  86  'F. 
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(f)  Pendulum-friction  test.  The 
explosive  shall  show  no  perceptible 
reaction  in  the  pendulum-friction  test 
with  the  hard  fiber-faced  shoe.  Ten 
trials  of  the  test  are  conducted  by 
releasing  the  steel  shoe  from  a  height  of 
59  inches.  If  there  is  evidence  of 
sensitivity,  the  test  is  repeated  with  the 
hard  fiber-faced  shoe. 

(g)  Toxic  gases.  The  total  volume 
equivalent  to  carbon  monoxide  (CO)  of 
toxic  gases  produced  by  detonation  of 
the  explosive  shall  not  exceed  25  cubic 
feet  per  pound  of  explosive  as 
determined  in  the  large  chamber  test. 
The  explosive  shall  propagate 
completely. 

(1)  The  large  chamber  test  is 
conducted  with  a  one-pound  explosive 
charge,  including  wrapper  and  seal, 
primed  with  a  test  detonator.  The 
explosive  charge  is  loaded  into  the 
borehole  of  a  steel  cannon,  then  tamped 
and  stemmed  with  one  pound  of  dry- 
milled  fire  clay.  The  cannon  is  fired  into 
the  large  chamber  and  the  gaseous 
products  resulting  from  detonation  of 
the  explosive  are  collected  and  analyzed 
for  toxic  gases.  At  least  two  trials  arc 
conducted. 

(2)  The  equivalent  volume  of  each 
toxic  gas  produced,  relative  to  CO,  is 
determined  by  multiplying  the  measured 
volume  of  the  gas  by  a  conversion 
factor.  The  conversion  factor  if  equal  to 
the  threshold  limit  value,  time  weighted 
average  (TLV-TWA)  in  parts-per- 
million  for  CO  divided  bv  the  TLV- 
TWA  for  the  toxic  gas.  The  TLV-TWA 
conversion  factor  for  euch  gas  for  which 
MSHA  shall  test  is  specified  in  Table  I 
of  this  subpart.  The  total  volume 
equivalent  to  CO  of  the  toxic  gases 
produced  by  detonation  of  the  explosive 
is  the  sum  of  the  equivalent  volumes  of 
the  individual  toxic  gases. 


Tabie  1— Conversion  Factors  For 
Toxic  Gases 

(For  Equivalent  Volume  Relative  lo  Cart)on 
Monoxide] 


Toxic  Gas 

Conver- 
sion 
Factor 

TLV- 

VMA 
(PPM) 

Ammonia                     

2 

0.01 

1 

5 

2 

17 

25 

25 

5000 

C«3't)on  Monoxfd©    

50 

Hydrooen  Sulfide  

10 

Nitnc  Oxtde 

25 

Nitrogen  Dto<ide     

3 

Sutfur  Dioxide                  

2 

approved  explosive  involving  only 
cartridge  diameter  or  length,  MSHA  will 
determine  what  tes>s.  if  any,  will  be 
required. 

(2)  When  a  proposed  change  to  an 
approved  explosive  involves  a  smaller 
diameter  than  that  specified  in  the 
approval,  the  rate-of-detonation  and  air- 
gap  sensitivity  tests  will  be  conducted. 

(3)  No  test  will  be  conducted  on 
cartridges  with  diameters  the  same  as  or 
smaller  than  those  that  previously  failed 
to  detonate  in  the  rate-of-detonalion 
test. 

(i)  A'eu-  technohgy.  MSHA  may 
approve  an  explosive  that  incorporates 
technology  for  which  the  requirements 
of  this  subpart  are  not  applicable  if 
MSH.'^  determines  that  the  explosive  is 
as  safe  as  those  which  meet  the 
requirements  of  this  subpart. 

§  15.21     Tolerances  for  ingredients. 

Tolerances  for  each  ingredient  in  an 
explosive,  which  are  expressed  as  a 
percentage  of  the  total  explosive,  shall 
not  exceed  the  following: 

(a)  Physical  sensitizers-  The 
tolerances  established  by  the  applicant; 

(b)  Aluminum:  ±0.7  percent; 

(c)  Carbonaceous  materials:  ±3 
percent;  and 

(dj  Moisture  and  ingredients  other 
than  specified  in  paragraphs  (a),  (b),  and 
(c)  of  this  section:  The  tolerances 
specified  in  Table  II. 

Table  II  —Tolerances  For  Moisture 
And  Other  Imgredients 


(h)  Cartridge  diameter  and  length 
changes,  flj  For  proposed  changes  to  an 


Quantit>'  of  ingredients  (as  percent  of 
total  exploave  c  sneath) 

Tolerance 
percent 

0  to  5  0          

1  2 

5  1  to  10.0 

15 

10  1  to  20.0 

17 

20  1  to  30  0  

2.0 

30  1  to  40  0  

23 

40  1  tc  50  0    

25 

50  1  to  55  0 

28 

55  1  to  100  0 

30 

§15.22    Tolerances  for  performance, 
wrapper  and  specific  gravity. 

(a)  The  rate  of  detonation  of  the 
explos've  shall  be  within  ±15  percent  of 
that  specified  in  the  approval. 

(b)  The  weight  of  wrapper  per  100 
grams  of  explosive  shall  be  within  ±2 
grams  of  that  specified  in  the  approval. 

(c)  The  apparent  specific  gravity  of 
the  explosive  shall  be  within  ±7.5 
percent  of  that  specified  in  the  approval. 


Subpart  C— Requirements  for 

Approval  of  Sheathed  Explosive  Units 

or  Other  Explosive  Units  Designed  to 

be  Fired  Outside  the  Confines  of  a 

Borehole 

§  15.30    Technical  requirements. 

(a)  Quantity  of  explosive.  The 
sheathed  explosive  unit  shall  contain 
not  more  than  1  \'-z  pounds  of  an 
approved  or  permissible  explosive 

(b)  Chemical  composition.  The 
chemical  composition  of  the  sheath  shal 
be  within  the  tolerances  furnished  by 
the  applicant. 

(c)  Detonator  well.  The  slieathed 
explos've  unit  shall  have  a  detonator 
well  that— 

(1)  Is  protected  by  a  sealed  covering: 

(2)  Permits  an  instantaneous 
detonator  to  be  inserted  in  the  unit  with 
the  detonator  completely  embedded  in 
the  well; 

(3)  Is  provided  with  a  means  of 
securing  the  detonator  in  the  ueii:  anc' 

(4)  Is  clearly  marked. 

(d)  Drop  test.  The  outer  covering  of 
the  sheathed  explosive  unit  shall  not 
tear  or  rupture  and  the  interna! 
components  shall  not  shift  position  or  be 
damaged  in  the  drop  test. 

(1)  The  drop  test  is  conducted  on  at 
least  10  sheathed  explosive  units.  Each 
unit  is  dropped  on  its  top,  bottom,  and 
edge  from  a  height  of  0  feet  onto  a 
concrete  surface.  For  units  with 
explosives  approved  with  a  minimum 
product  firing  temperature,  the  drop  lest 
is  performed  with  the  unit  at  the 
minimum  product  firing  temperature 
established  for  the  explosive  in  the  unit. 
For  units  with  explosives  approved 
under  regulations  in  effect  prior  to  [the 
effective  date  of  this  rule),  the  drop  test 
is  performed  witii  the  unit  at  41  'V. 

(2)  At  least  four  units  which  have 
been  drop-tested  shall  be  cut-open  and 
examined. 

(3)  At  least  six  units  which  have  bec-n 
drop-tested  shall  be  subjected  to  galleiv 
tests  9  and  10  as  provided  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section. 

(fe)  Gallery  tests.  No  sheathed 
explosive  unit  shall  cause  an  ignition  in 
gallery  tests  9, 10, 11,  or  12.  Ten  trials  in 
each  gallery  test  shall  be  conducted  and 
each  sheathed  explosive  unit  shall 
propagate  completely  in  all  tests. 

(1)  Gallery  test  9  is  conducted  in  each 
trial  with  three  sheathed  explosive  units 
placed  in  a  row  2  feet  apart.  One  of  the 
trials  is  conducted  with  sheathed 
explosive  units  which  have  been 
subjected  to  the  drop  test  as  provided  in 
paragraph  (d)(3)  of  this  section.  The 
units  are  placed  on  a  concrete  slab, 
primed  with  lest  detonators  and  fired  in 
air  containing  7.7  lo  8.3  percent  natural , 
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gas  or  8.7  to  9.3  percent  methane.  The  air 
temperature  is  between  41  and  86  T. 

(2)  Gallery  test  10  is  conducted  in 
each  trial  with  three  sheathed  explosive 
units  placed  in  a  row  2  feet  apart.  One 
of  the  trials  is  conducted  with  sheathed 
explosive  units  which  have  been 
subjected  to  the  drop  test  as  provided  in 
paragraph  (d)(3)  of  this  section.  The 
units  are  placed  on  a  concrete  slab, 
primed  with  test  detonators  and  fired  in 
air  containing  3.8  to  4.2  percent  natural 
gas,  or  4.3  to  4.7  percent  methane,  m.ixed 
with  0.2  ounces  per  cubic  foot  of 
predispersed  bituminous  coal  dusl.  The 
air  temperature  is  between  41  and  86  °F. 

(3)  Gallery  test  11  is  conducted  in 
each  trial  with  three  sheathed  explosive 
units  arranged  in  a  triangular  pattern 
with  the  units  in  contact  with  each 
other.  The  units  are  placed  in  a 
simulated  crevice  formed  between  two 
square  concrete  slabs,  each  measuring 
24  inches  on  a  side  and  2  inches  in 
thickness.  The  crevice  is  formed  by 
placing  one  slab  on  lop  of  the  other  and 
raising  the  edge  of  the  upper  slab  at 
least  4  inches.  The  sheathed  explosive 
units  are  primed  with  lest  detonators 


and  fired  in  air  containing  7.7  to  8.3 
percent  natural  gas  or  8.7  to  9.3  percent 
methane.  The  air  temperature  is 
between  41  and  86  T. 

(4)  Gallery  lest  12  is  conducted  in 
each  trial  with  three  sheathed  explosive 
units  arranged  in  a  triangular  pattern 
with  the  units  in  contact  with  each 
other.  The  units  are  placed  in  a  comer 
formed  by  three  square  steel  plates, 
each  measuring  24  inches  on  a  side  and 
one  inch  in  thickness.  The  sheathed 
explosive  units  are  primed  with  test 
detonators  and  fired  in  air  containing  7.7 
to  8.3  percent  natural  gas  or  8.7  lo  9.3 
percent  methane.  The  air  temper  ilure  is 
between  41  and  86  T. 

(f)  Detonation  test.  Each  of  ten 
sheathed  explosive  units  shall  propagate 
completely  when  fired  at  the  minimum 
product  firing  temperature  for  the 
explosive  used  in  the  unit  or  41  °F  for 
units  with  explosives  approved  under 
regulations  in  effect  prior  to  [insert  the 
effective  date  of  this  rule).  The  units  are 
initiated  with  test  detonators. 

(g)  New  technology.  MSHA  may 
approve  an  explosive  unit  designed  to 
be  fired  outside  the  confines  of  a 


borehole  that  incorporates  technology 
for  which  the  requirements  of  this 
subpart  are  not  applicable  if  MSHA 
determines  that  such  explosive  unit  is  as 
safe  as  those  which  meet  the 
requirements  of  this  subpart. 

§  15.31    Tolerar>ces  for  Ingredients. 

Tolerances  established  by  the 
applicant  for  each  ingredient  in  the 
sheath  shall  not  exceed  the  tolerances 
specified  in  Table  II  §  1,5.21  of  this  part. 

§  15.32    Tolerances  for  weight  of 
explosive,  sheath,  wrapper,  and  specific 
gravity. 

(a)  The  weight  of  the  explosive,  the 
sheath,  and  the  oater  covering  shall 
each  be  within  ±7.5  percent  of  that 
specified  in  the  approval. 

(b)  The  ratio  of  the  weight  of  the 
sheath  to  that  of  the  explosive  shall  be 
within  i:7.5  percent  of  that  specified  in 
the  approval. 

(c)  The  specific  gravity  of  the 
explosive  and  sheath  shall  be  within 
±7.5  percent  of  that  specified  in  the 
approval. 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part  75 

Safety  Standards  For  Explosives  And 
Blasting 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
safety  standards  for  explosives  and 
blasting  in  underground  coal  mines.  The 
revisions  update  existing  provisions 
consistent  with  current  technology, 
eliminate  duplicative  and  unnecessary 
standards,  reorganize  the  existing 
standards  and  provide  alternative 
methods  of  compliance  where  possible. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  January  17.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances. 
MSHA,  4015  Wilson  Boulevard.  Room 
627,  Arlington,  Virginia  22203;  phone 
(703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  final  rule  revises  the  Mine  Safety 
and  Health  Administration's  existing 
safety  standards  for  explosives  and 
blasting  in  underground  coal  mines. 
These  revisions  are  promulgated  under 
section  101  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act). 

On  May  8, 1984,  MSHA  published  a 
notice  in  the  Federal  Register  which 
announced  the  availability  of  its 
preproposal  draft  of  explosive  standtjrds 
and  scheduled  public  conferences  to 
discuss  it  (49  FR  19601).  Public 
conferences  were  held  June  12, 1984,  in 
Lexington,  Kentucky,  and  June  14, 1984. 
in  Pittsburgh,  Pennsylvania.  These 
conferences  were  well  attended  and 
MSHA  received  written  comments  from 
all  segments  of  the  coal  mining 
community. 

On  May  9, 1986,  MSHA  published  a 
proposed  rule  in  the  Federal  Register  (51 
FR  17284).  The  proposal  addressed  the 
comments  received  regarding  the 
preproposal  draft.  MSHA  published  a 
notice  of  public  hearings  in  the  Federal 
Register  on  October  21, 1986  (51  FR 
37376).  Hearings  were  held  on 
November  18,  1986.  in  Pittsburgh, 
Pennsylvania,  and  November  20, 1986,  in 
Lexington,  Kentucky. 

MSHA  published  a  Federal  Register 
notice  (58  FR  9670)  scheduling  another 
hearing  to  receive  additional  testimony 
from  interested  parties  concerning 
safety  considerations  when 


instantaneous  and  short-delay  electric 
detonators  are  used  in  the  same  circuit. 
This  hearing  was  held  in  Bruceton, 
Pennsylvania  on  April  22, 1987.  The 
record  remained  open  until  May  15, 
1987,  to  allow  for  the  submission  of  post- 
hearing  written  comments  and  data  on 
this  issue.  The  record  closed  on 
December  19, 1986  for  all  other  issues. 

The  Agency's  final  rule  addresses  the 
major  comments  received  and  is 
consistent  with  the  goals  of  Executive 
Order  12291,  the  Regulatory  Flexibility 
Act,  the  Paperwork  Reduction  Act  and 
the  Mine  Act. 

n.  Discussion  of  the  Final  Rule 

A.  Genera:  Discussion 

The  use  of  explosives  in  underground 
coal  mines  presents  a  potentially  serious 
risk  of  injury  and  death  to  miners.  From 
1978  through  1987  there  were  41 
fatalities  resulting  from  the  improper  use 
of  explosives.  Additionally,  during  this 
period  there  were  312  nonfatal  injuries 
in  coal  mines  resulting  from  the 
improper  use  of  explosives.  Prevention 
of  accidents  involving  explosives 
depends  to  a  large  extent  on  the 
knowledge  and  experience  of  persons  in 
the  mine  responsible  for  using 
explosives,  and  adherence  to  the 
standards  which  guide  mine  operators 
and  miners  in  the  safe  conduct  of 
blasting  operations. 

The  final  rule  addresses  the  need  for 
knowledgeable  and  experienced 
personnel  to  perform  blasting  functions 
by  requiring  only  "qualified  persons"  or 
persons  working  in  the  presence  of  and 
under  the  direction  of  a  qualified  person 
to  use  explosives  underground.  The  final 
rule  also  updates  MSHA's  existing 
standards  for  explosives  consistent  with 
modern  blasting  practices  and  products. 
The  final  rule  supplements  existing 
standards  where  they  currently  do  not 
address  important  aspects  of  blasting 
and  deletes  obsolete  provisions. 

Prevention  of  accidents  with 
explosives  is  also  dependent  on  the  use 
of  components  especially  designed  to 
operate  safely  in  an  underground 
environment  containing  coal  dust  and 
methane  gas.  The  final  rule  continues  to 
require  that  explosives  and  blasting 
units  used  in  underground  coal  mines  be 
approved  by  MSHA.  The  regulations 
governing  MSHA  approval  of  explosives 
and  sheathed  explosive  units  are  being 
published,  in  a  separate  rulemaking, 
simultaneously  with  this  final  rule.  The 
Agency  is  also  developing  revisions  to 
the  approval  requirements  for  blasting 
units.  These  revisions,  which  have  been 
proposed  as  a  subpart  to  30  CFR  Part  7, 
Product  Testing  by  Applicant  or  Third 
Party,  were  made  available  for  public 


comment  in  the  Federal  Register  on  June 
22. 1988  (53  FR  23506).  In  addition. 
MSHA  will  seek  to  include  in  its 
regulatory  program  an  approval 
schedule  for  detonators  used  in 
underground  coal  mines.  As  part  of  that 
rulemaking,  changes  would  be  made  in 
this  final  rule  to  require  the  use  of  such 
approved  detonators. 

B.  Section-by-Section  Discussion 
Section  75.1300    Definitions. 

The  practice  of  sequentially  lettering 
general  definitions  in  existing  subparts, 
which  was  carried  forward  in  the 
proposed  rule,  has  been  eliminated  in 
this  final  rule.  The  former  method  was 
confusing  to  many  commtnters  who 
questioned  why  the  Subpart  N  revision 
of  definitions  began  at  letter  "r".  The 
final  rule  now  contains  definitions  of 
terms  specifically  related  to  Subpart  N 
arranged  in  alphabetical  order. 

Many  commenters  stated  that  the 
term  "permissible",  which  was  excluded 
in  the  proposed  rule,  has  and  continues 
to  have  widespread  use  and  should  be 
retained  in  the  final  rule.  As  a  result,  the 
final  rule  includes  two  definitions  from 
the  preproposal.  "permissible  blasting 
unit"  and  "permissible  explosive." 

The  following  definitions  apply  to 
Subpart  N: 

Approval.  This  term  describes  a 
written  document  issued  by  MSHA 
which  states  that  an  explosive  or 
explosive  unit  has  met  the  requirements 
of  Part  15  and  which  authorizes  an 
approval  marking  identifying  the 
explosive  or  explosive  unit  as  approved 
as  permissible.  This  definition  has  been 
added  to  make  Part  75.  Subpart  N 
consistent  with  Part  15. 

Battery  starting.  This  definition 
identifies  a  specific  exclusion  to  the 
prohibition  of  firing  shots  outs'de  a 
borehole  and  applies  only  to  anthracite 
mines.  A  commenter  objected  to  the  use 
of  unconfined  shots  in  battery  starting 
preferring  to  initiate  the  flow  of  coal 
down  a  breast  or  chute  by  other  means, 
thereby  reducing  exposure  of  miners  to 
unnecessary  hazards.  However,  this 
procedure  has  been  performed  in 
anthracite  mines  for  many  years  as  long 
as  methane  was  reduced  to  less  than  1 
percent.  Because  anthracite  dust  is  not 
explosive,  it  does  not  present  the  same 
hazard  as  bituminous  coal  dust  and  the 
Agency  has  therefore  retained  the 
definition. 

Blasting  off  the  solid  This  definition 
provides  an  explanation  of  a  blasting 
technique  which  occurs  without  the 
provision  of  a  kerf  or  second  free  face. 
The  final  rule  is  extended  to  include 
rock  as  well  as  coal  blasting  in  response 


to  commenters  who  stated  that  it  is  not 
uncommon  to  encounter  a  rock  fault 
across  the  full  working  face.  While  some 
commenters  recommended  prohibiting 
blasting  off  the  solid  stating  that  the 
practice  is  outdated  and  an  unsafe 
method  of  mining,  the  Agency  defines 
and  regulates  this  practice  under  this 
final  rule. 

Instantaneous  detonator.  This 
definition  describes  a  type  of  electric 
detonator  that  is  commercially  available 
for  use  in  underground  co.il  mines  and 
which  also  has  the  performance 
characteristics  for  use  with  a  sheathed 
explosive  unit. 

Laminated  partition.  This  definition 
sjjecifies  the  construction  of  the 
partition  required  to  separate  detonators 
from  explosives  when  transported  or 
stored.  "The  definition  remains 
unchanged  from  the  proposed  rule. 

Opener  bole.  This  definition  describes 
the  first  borehole  or  holes  fired  in  a 
ground  when  blasting  off  the  solid  to 
create  an  additional  free  face.  This 
definition  is  essentially  unchanged  from 
the  proposed  rule. 

Permissible  blasting  unit.  This 
definition  specifies  a  device  which  has 
been  approved  by  MSfL\  for  firing 
electric  detonators.  MSHA  is  in  the 
process  of  revising  the  approval 
requirements  for  blasting  units.  The  term 
"approved"  that  was  used  in  the 
proposed  Part  75,  Subpart  N  definition  is 
changed  to  "permissible"  in  response  to 
comments.  The  prrtposed  rule  used  the 
term  "approved"  instead  of 
"permissible"  to  describe  the  explosive 
and  blasting  equipment  required  to  be 
used  by  these  provisions.  The  purpose  of 
this  was  to  standardize  MSHA 
terminology  used  to  describe  mining 
products  evaluated  for  safety  by  the 
Agency.  Commenters  objected, 
however,  stating  that  this  would  result 
in  confusion.  In  support  of  this,  they 
noted  that  the  term  "permissibin"  has  a 
long  history  of  use  in  the  explosives 
industry  and  that  it  also  appeare  in  State 
mining  regulations.  MSHA  agrees  that 
the  term  "permissible"  is  per\i!sively 
used  in  the  industry  worldwide  to 
describe  MSHA-approved  explosives 
and  blasting  units.  Upon 
reconsideration,  MSHA  retains  the  term 
"permissible  blasting  unit"  in  the  final 
rule. 

Permissible  explosive.  1  his  definition 
specifics  an  explosive  substance 
approved  by  MSHA  for  use  in 
underground  coal  mines.  As  indicated 
above,  the  term  "permissible"  was  used 
in  the  preproposal,  but  not  retained  in 
the  proposal.  Commenters  urged  that  the 
term  "permissible"  be  used  Instead  of 
the  term  "approved."  The  final  rule 


retains  the  term  "permissible 
explosive." 

Round  This  definition  describes  a 
group  of  boreholes  which  are  fired  or 
intended  to  be  fired  in  a  continuous 
sequence  by  a  single  application  of  the 
firing  current.  One  commenter  suggested 
that  die  term  "shots"  in  the  proposed 
definition  be  charged  to  "holes" 
because  this  term  is  accepted  and 
familiar  in  the  industry.  However,  in  the 
final  rule,  the  term  "shots"  is  changed  to 
"boreholes."  This  term  is  more  specific 
and  is  in  keeping  with  the  Agency's 
i:itent  that  regulations  be  as 
unambiguous'  as  piossible. 

Sbeclhecl  expioFive  unit.  This 
definition,  as  does  the  proposed 
definition,  describes  the  unit  as  "a 
permissible  explosive  covered  by  a 
sheath  of  flame-inhibiting  material 
encased  in  a  sealed  covering." 
Commenters  stated  that  this  terminology 
was  too  specific  and  would  not  provide 
for  new  technology.  However, 
provisions  are  added  to  S  75.1315  to 
allow  for  the  introduction  of  new 
tech.nology.  Accordingly,  the  definition 
is  retained  in  the  final  rule  to  distinguish 
the  units  from  other  types  of  explosives. 

Short-delay  electric  detonator  This 
definition  specifies  the  range  of  delay 
periods  for  short-delay  detonators  that 
are  commercially  available  for  use  in 
underground  coal  mines. 

One  commenter  recommended  that 
delay  period  numbers  be  included  in  the 
definition.  However,  delay  period 
nunibeis  corresponding  to  a  given  delay 
time  may  vurj-  from  manufc-cturnr  to 
rnantifarturer  and  thus  not  be  uniform 
throughout  the  industrj'.  Therefore,  the 
Agency  has  net  included  delay  period 
numbers  in  the  definition. 

Another  commenter  stated  that  the 
e\ten."-i'in  uf  the  delay  period  beyond 
500  milliseconds  is  not  supported  by 
established  or  promulgated  regulations. 
Ho^vever.  researt.h  conducted  by  the 
Bureau  of  Mines,  in  conjunction  with 
MSllA.  has  provided  evidence  that  this 
time  period  can  be  extended  to  1,000 
milliseconds  without  increasing  the  risk 
of  a  methane  or  coal  dust  explosion. 
Accordingly,  the  definition  is  unchanged 
from  the  proposal.  Comments 
concerning  approved  detonators  are 
further  discussed  under  §  75.1310(e). 

Section  75.1301     Qualified  person. 

This  standard  revises  the  existing 
provision  of  30  CFR  Part  15  requiring 
explosives  to  be  fired  by  "certified  shot 
firers"  and  sets  forth  requirements  for 
becoming  qualified  to  perform  this  work. 

MSHA  statistics  indicate  that  the 
persons  most  frequently  injured  in 
accidents  with  explosives  are  those 
firing  the  explosives.  A  frequent 


contributing  factor  has  been  the  failure 
of  these  persons  to  follow  safe  blasting 
practices. 

To  address  this  risk  to  miner  safety, 
the  proposal  included  alternative 
qualification  requirements  for  persons 
using  explosives.  Under  the  proposal, 
persons  could  have  been  qualified  to  use 
explosives  if  they  were  certified  or 
qualified  to  do  so  by  the  State  in  which 
the  mine  was  located,  or  if  they  had  at 
least  1  year  of  underground  coal  mining 
experience  and  have  demonstrated  to  an 
authorized  representative  of  the 
Secretary  the  ability  to  properly  use 
permissible  explosives. 

The  final  nile  provid''"?  two 
alteinatives  for  achieving  (;ualifiration 
under  this  subpart.  Fin-t.  a  pprbi>n  is  a 
"qualified  person"  when  the  individual 
is  certified  or  qualified  to  use  explosives 
by  the  State  in  which  the  mine  is 
located,  provided  that  the  State  requires 
a  demonstration  of  ability  to  safely  use 
prrnissible  explosives  in  accordance 
with  Subpart  N.  This  approach 
continues  to  recognize  State 
qualification  and  certification  programs 
for  shot  firers.  However,  under  the  final 
rule  these  programs  will  only  be 
recognized  if  a  demonstration  of  ability 
is  included  in  the  State  program.  This 
change  from  the  proposal  and  existing 
standards  recognizes  evaluation  of  the 
individual's  skill  to  safely  use 
explosives  to  be  the  objective  of  the 
qualification  requirement  in  the  final 
rule. 

St'cond.  in  Stales  that  do  rot  certify  or 
qualify  persons  to  use  explosives,  a 
person  is  a  "qualified  person"  it  the 
individual  has  at  least  1  year  experience 
working  underground  on  a  coal- 
producing  section  of  a  mine  where 
explosives  are  used  and  demonstrates  to 
an  authorized  representative  of  the 
Secretary  the  ability  to  safely  use 
explosives.  Upon  successful 
do.T.onstration  of  this  ability.  MSHA's 
authorized  representative  will  make 
ap[ilit;a!ion  through  the  Qualification 
and  Certification  Unit  in  Denver, 
Coloiado  and  a  document  indicating 
Federal  qualification  will  be  issued  to 
the  applicant.  This  aspect  of  the  final 
rule  provides  for  Federal  qualification  of 
persons  to  use  explosives  in 
undergroimd  coal  mines.  It  addresses 
the  need  for  a  qualification  program 
where  none  is  available  from  the  State 
in  which  the  mine  is  located.  The 
requirement  is  supported  by  MSHA 
accident  data  which  shows  that  failure 
of  the  blaster  to  follow  safe  blasting 
practices  or  regulations  was  a 
contributing  factor  in  over  80%  of  the 
fatal  blasting  accidents  in  underground 
coal  mines  from  1980  throu^  1988.  In 
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addition,  a  Bureau  of  Mines  evaluation 
of  coal  mine  blasting  accidents  between 
1978  and  1981  shows  that  the  blaster 
was  the  person  injured  in  65%  of  the 
accidents. 

The  1-year  experience  requirement 
was  included  in  the  proposal.  However, 
the  final  rule  specifies  that  such 
experience  must  be  acquired  while 
working  on  a  coal-producing  section 
where  explosives  are  used.  This  change 
reflects  the  need  for  relevant  experience 
that  can  be  expected  to  provide  the 
prospective  qualified  person  with  basic 
knowledge  about  the  underground  coal 
mining  environment  where  explosives 
are  used  and  the  safety  considerations 
uniquely  involved  in  this  work.  To 
protect  the  safety  of  himself  and  others, 
the  blaster  must  be  capable  of 
recognizing  hazards  associated  with 
methane  and  roof  and  rib  conditions  in 
the  working  place.  Additionally,  the 
blaster  must  know  the  potential  dangers 
from  equipment  and  other  mining 
activities  in  the  immediate  face  area.  He 
must  also  be  experienced  in  face  area 
development  and  mining  techniques  to 
ensure  the  safety  of  all  section 
personnel  during  blasting. 

One  commenter  expressed  the  opinion 
that  State  shot  firer  certification 
programs  are  inadequate  and  noted  that 
training  courses  and  written  tests  are 
required  in  other  major  mining 
countries.  Other  commenters  stated  that 
certain  State  programs  such  as  those  in 
Colorado  and  Virginia  were  effective 
and  therefore  should  not  be  duplicated 
by  the  Federal  Government.  N'o 
comments  from  any  State  mining 
agencies  were  received  on  this  issue. 
MSHA  recognizes  that  State 
requirements  for  qualification  or 
certification  of  persons  to  use  explosives 
are  not  uniform.  These  programs, 
however,  can  provide  appropriate 
systems  for  qualifying  persons  if  certain 
necessary  elements  are  met.  The  final 
rule,  therefore,  continues  to  recognize 
them,  provided  that  a  demonstration  of 
ability  to  safely  use  permissible 
explosives  in  accordance  with  this 
subpart  is  included  in  the  State  program. 
The  demonstration  of  ability 
requirement  will  provide  a  means  of 
ensuring  that  each  person  is  competent 
to  use  such  explosives. 

MSHA  is  aware  that  there  are  States 
which  do  not  currently  require  this 
demonstration  of  ability  in  their 
qualification  programs  and.  therefore, 
need  time  to  address  this  issue.  For  this 
reason,  paragraph  (b)  provides  that 
persons  qualified  or  certified  by  a  State 
to  use  permissible  explosives 
underground  prior  to  May  17. 1989,  that 
is,  six  months  after  publication,  are 


considered  qualified  under  §  75.1301 
even  though  the  State  program  did  not 
contain  a  demonstration  of  ability 
requirement.  During  this  six-month 
period,  those  States  with  programs 
which  do  not  meet  the  requirements  of 
this  rule  can  take  the  necessary  steps  for 
a  demonstration  of  ability  provision  in 
their  programs.  After  the  six  months 
have  elapsed,  however.  State  programs 
without  this  provision  will  not  be 
recognized  by  MSHA  and  persons 
qualified  or  certified  under  such 
programs  will  not  be  considered 
"qualified  persons"  for  purpose  of  this 
rule. 

For  purposes  of  Federal  qualification, 
other  commenters  suggested  deletion  of 
the  coal  mining  experience  requirement 
and  retaining  only  a  demonstration  of 
ability  requirement.  These  commenters 
indicated  that  if  persons  can 
demonstrate  their  ability,  then 
experience  is  unnecessary.  The 
commenters  went  on  to  note  that,  in  the 
western  United  States,  miners  with 
extensive  underground  noncoal  mining 
experience  could  be  precluded  from 
being  qualified  persons  and  that,  as  a 
result,  some  western  coal  mine 
operators  might  encounter  difficulty 
finding  miners  with  the  required 
experience. 

The  conditions  and  hazards  inherent 
in  underground  coal  mining  where 
explosives  are  used  are  different  than 
most  noncoal  mines.  The  presence  of 
methane  gas  and  coal  dust  in  the  mining 
atmosphere  presents  hazards  from 
ignitions  and  mine  explosions  not 
encountered  in  most  other  types  of 
mines  where  explosives  are  used.  For 
these  reasons,  the  proposed  coal  mining 
experience  requirement  is  retained  in 
the  final  rule. 

A  commenter  also  recommended  that 
MSHA  continue  to  recognize  State 
programs  for  qualifying  persons  to  use 
explosives  in  underground  coal  mines, 
but  not  establish  a  new  Federal 
requirement.  This  approach,  however, 
was  not  adopted  since  it  would  not 
address  the  qualification  of  persons  to 
work  in  mines  in  States  with  no 
qualification  or  certification  program. 

Section  75.1310    Explosives  and 
blasting  equipment. 

This  section  of  the  final  rule  is  derived 
from  existing  §§  15.19(d),  75.1300  and 
75.1303  except  paragraph  (d)  which  is 
new,  and  prescribes  the  types  of 
explosives  and  blasting  equipment  that 
are  permitted  in  underground  coal 
mines.  In  addition,  the  section  prohibits 
certain  types  of  blasting  materials  from 
being  taken  or  used  in  underground  coal 
mines. 


Paragraph  (a)  allows  only  permissible 
explosives,  approved  sheathed 
explosives  units  and  permissible 
blasting  units  to  be  taken  into  or  used  in 
the  underground  areas  of  coal  mines 
because  of  the  potential  explosive 
atmosphere.  The  final  rule  differs  from 
the  proposed  rule  in  several  respects. 
The  proposal  specified  that  explosives 
taken  underground  be  approved  under 
30  CFR  Part  15,  Requirements  for 
Approval  of  Explosives  and  Sheathed 
Explosive  Units.  It  did  not  expressly 
recognize  sheathed  explosive  units  nor 
specify  that  only  approved  blasting  units 
be  taken  underground.  For  clarity,  the 
final  rule  identifies  approved  sheathed 
explosive  units,  which  will  be  evaluated 
for  use  in  mines  by  MSHA  under  revised 
Part  15,  as  being  permitted  in 
underground  coal  mines.  In  addition,  it 
specifies  that  only  permissible  blasting 
units  are  to  be  taken  or  used 
underground. 

Paragraph  (b)  lists  those  blasting 
items  which  are  not  permitted  to  be 
taken  into  or  used  in  underground  areas. 
These  are  black  blasting  powder, 
aluminum  or  aluminum-alloy-cased 
detonators  with  aluminum  leg  wires  and 
safety  fuses.  Black  blasting  powder  and 
safety  fuses  involve  recognized  fire  and 
explosion  hazards.  Black  blasting 
powder  is  highly  deflagrating  and  does 
not  have  the  flame-inhibiting 
characteristics  required  for  approved 
explosives.  The  final  rule  identifies 
black  blasting  powder  as  a  prohibited 
explosive  in  underground  coal  mines. 
This  was  not  included  in  the  proposal 
because  only  approved  explosives, 
which  do  not  include  black  blasting 
powder,  were  to  be  permitted 
underground.  For  clarity,  however,  the 
final  rule  retains  the  existing  prohibition 
against  the  use  of  black  blasting 
powder.  A  safety  fuse,  when  ignited, 
produces  a  jet  of  flame  that  will  ignite 
methane  or  float  coal  dust.  Aluminum 
also  presents  a  safety  hazard  because  of 
its  high  incendivity.  A  coating  of 
aluminum  oxide  can  also  form  on  the 
blasting  wires  and  cause  an  increase  in 
the  electric  contact  resistance  which  can 
be  the  source  of  a  misfire  in  a  blasting 
circuit.  Because  of  the  mechanical 
properties  of  aluminum  wire,  splices  can 
also  loosen  and  reduce  the  contact 
between  conductors. 

Explosives,  sheathed  explosive  units 
and  blasting  units  must  meet  certain 
design  and  performance  requirements  to 
be  approved  for  use  in  the  potentially 
explosive  atmosphere  of  underground 
coal  mines.  The  materials  prohibited  by 
paragraph  (b)  do  not  meet  these  safety 
requirements  and  are  known  to  present 


a  hazard  if  used  in  underground  coal 


mmes. 


Some  commenters  requested  that  the 
proposed  prohibition  of  nonelectric 
initiating  systems  be  removed.  While 
the  final  rule  does  not  retain  the 
proposed  prohibition  against  nonelectric 
initiating  devices,  the  definitions  of 
instantaneous  and  short-delay 
detonators  address  only  electric 
initiation  systems.  Commenters 
presented  information  which  shows  that 
new  developments  in  explosive 
initiating  systems  indicate  that  alternate 
systems  safe  for  use  in  underground  coal 
mines  may  be  developed  in  the 
foreseeable  future.  Priesenlly  MSHA  has 
no  criteria  with  which  to  evaluate 
nonelectric  initiating  systems.  Until  such 
time  as  standards  are  developed,  the 
present  petition  for  modification 
procedures  are  available  to  the  mining 
industry.  This  process  would  require  a 
case-by-case  evaluation  of  nonelectric 
initiating  systems  to  determine  whether 
they  perform  as  safely  as  the  present 
performance  of  electric  initiating 
devices. 

Paragraph  (c)  requires  that  explosives 
be  fired  only  with  a  permissible  blasting 
unit  used  in  a  manner  consistent  with 
the  blasting  unit  approval.  This 
provision  of  the  final  rule  replaces  the 
proposed  provision  that  explosives  be 
fired  only  with  an  approved  blasting 
unit  that  has  sufficient  capacity  and  is 
appropriate  for  the  blasting  operation. 
MSHA  recognizes  that  firing  rounds 
containing  a  large  number  of  boreholes 
is  necessary  under  certain 
circumstances,  such  as  when  large 
amounts  of  rock  need  to  be  blasted.  To 
address  these  conditions,  blasting  units 
designed  to  fire  more  than  20  boreholes, 
sometimes  called  large-capacity  blasting 
units,  have  been  tested  and  evaluated 
by  the  Agency  under  interim  criteria  and 
specifications  and  have  been  permitted 
to  be  used.  The  Agency's  existing 
approval  regulations  for  blasting  units, 
30  CFR  Part  25,  do  not  include 
specifications  for  the  approval  of  such 
units.  However,  through  the  separate 
rulemaking  of  30  CFR  Part  7,  Subpart  D 
Blasting  Units.  MSHA  has  proposed  new 
approval  specifications  that  would 
recognize  blasting  units  with  the 
capacity  to  fire  more  them  20  boreholes 
in  a  round.  Until  these  new  approval 
regulations  for  blasting  units  are 
completed,  blasting  units  evaluated 
under  interim  criteria  by  MSHA  for  safe 
use  in  underground  coal  mine 
atmospheres  are  considered  to  be 
approved  for  purposes  of  this  regulation. 
Paragraph  (c).  therefore,  requires  that 
explosives  be  fired  only  with  a 


permissible  blasting  unit  used  in  a 
manner  consistent  with  its  approval. 

Those  blasting  units  that  are  approved  > 
by  MSHA  to  fire  only  short-delay 
electric  detonators  will  still  continue  to 
be  permissible  under  this  final  rule.  The 
Agency  intends  to  allow  these  units  to 
be  used  when  firing  instantaneous  and 
short-delay  detonators  up  to  1,000 
milliseconds  in  bituminous  mines,  and 
also  long  period  delay  detonators  in 
anthracite  mines  since  there  is  no  safety 
hazard  apparent  in  using  blasting  units 
with  either  of  these  detonators. 
Research  conducted  by  the  Bureau  of 
Mines  in  developing  criteria  for 
sheathed  units  and  evaluating  delay 
periods  for  detonators  has  demonstrated 
that  permissible  blasting  units  approved 
under  Part  25  can  be  used  safely  with 
instantaneous,  short-  and  long-delay 
detonators. 

The  primary  purpose  of  using 
approved  blasting  units  is  to  minimize 
the  risk  of  igniting  methane  gas  released 
by  blasting  or  igniting  coal  dust  placed 
into  suspension  by  the  forces  created  by 
the  detonation  of  explosives.  While  this 
hazard  is  greater  in  the  face  area  and  in 
return  air  courses,  it  is  also  present  in 
other  areas  of  the  mine  when  explosives 
are  fired.  As  noted  in  the  proposal,  in 
1970  a  coal  dust  explosion  occurred  in 
an  area  outby  the  face  and  38  miners 
were  killed.  While  this  accident  may  not 
have  been  caused  by  the  failure  to  use 
an  approved  blasting  unit,  it  does 
demonstrate  that  the  potential  exists  for 
an  ignition  of  coal  dust  or  methane  in 
areas  of  the  mine  other  than  inby  the 
last  open  crosscut  or  in  retiuTi  air 
courses.  For  this  reason,  the  final  rule 
retains  the  principle  of  the  existing 
standards  that  only  blasting  units 
approved  as  permissible  are  permitted 
in  underground  coal  mines. 

A  commenter  questioned  the  proposed 
requirement  that  the  blasting  unit  used 
be  "appropriate  for  the  blasting 
operation".  The  purpose  of  this 
provision  was  to  require  that  the 
capacity  and  function  of  the  blasting 
unit  be  matched  with  the  blasting  to  be 
performed.  This  purpose  is  addressed  by 
the  final  rule  which  requires  that  a 
permissible  blasting  unit  be  "used  in  a 
manner  consistent  with  its  approval". 
Thus,  if  a  blasting  unit  is  approved  to 
initiate  up  to  20  boreholes  per  round,  it 
must  not  be  used  to  initiate  more  than  20 
boreholes  in  a  round. 

Paragraph  (d)  prohibits  the  use  of 
permissible  explosives  and  sheathed 
explosive  units  underground  when  they 
are  below  the  minimum  product  firing 
temperature  specified  by  the  approval. 
The  minimum  product  firing  temperature 
for  permissible  explosives  and  sheathed 


explosive  units  are  part  of  the  approval 
issued  for  such  explosives  and  sheathed 
►omits  under  Part  15.  As  explained  in  the 
proposal,  the  product  temperature  at 
which  an  explosive  or  sheathed  unit  is 
used  directly  affects  its  safe 
performance.  Additional  discussion  of 
this  issue  can  be  found  in  the  new 
explosives  approval  regulations. 

Several  commenters  noted  that  the 
minimum  product  firing  temperatures  for 
approved  explosives  are  not  presently 
available.  Previous  MSHA  regulations 
for  the  approval  of  explosives  did  not 
address  a  minimum  product  firing 
temperature.  In  Part  15.  the  final  rule  for 
the  approval  of  explosives  and  sheathed 
explosive  units  requires  the 
manufacturer  to  designate  and  display 
the  minimum  product  firing  temperature 
on  the  approval  label.  Under  this  final 
rule,  explosives  and  sheathed  units  must 
not  be  fired  when  the  product  is  below 
the  temperature  appearing  on  the 
approval  label.  MSHA  will  continue  to 
allow  the  use  of  previously  approved 
explosives  recommending  that  they  be 
fired  in  accordance  with  the 
manufacturer's  recommended  product 
temperature. 

Paragraph  (e)  requires  that  electric 
detonators  be  compatible  with  the 
blasting  unit  and  have  sufficient 
strength  to  initiate  the  explosive  being 
used.  When  operated,  permissible 
blasting  units  provide  a  short  burst  of 
electric  current  within  certain 
specifications.  Factors  that  influence  the 
performance  of  these  units  in 
conjunction  with  permissible  explosives 
include  the  resistance  created  by  the 
detonators  to  be  fired  and  the  energy 
necessary  to  initiate  them.  For  example, 
detonators  requiring  more  than  2 
amperes  to  reliably  initiate  them  may 
result  in  misfires  when  used  with 
permissible  blasting  units.  Likewise, 
some  imported  detonators  of  less  than 
No.  8  strength  may  not  reliably  fire 
certain  types  of  permissible  explosives. 
MSHA  is  aware  of  detonators, 
introduced  into  the  U.S.  market  and 
advertised  as  suitable  for  use  in  gassy 
mines,  which  require  an  initiating 
current  exceeding  the  tested  capacity  of 
blasting  units  approved  under  30  CFR 
Part  25.  Further,  Bureau  of  Mines  tests  of 
other  imported  detonators  entering  the 
U.S.  market  show  reduced  minimum  no- 
fire  currents.  Uncontrolled  minimum  no- 
fire  currents  could  lead  to  detonation  of 
explosives  during  circuit  testing,  or 
greater  sensitivity  to  stray  electrical 
currents.  These  are  examples  of 
detonators  which  would  be 
incompatible  with  the  blasting  unit  and 
therefore  not  allowed  under  this 
provision. 
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Under  the  preproposal  draft,  the  issue 
of  detonator  compatibility  was  to  be 
primarily  addressed  by  new  MSHA 
approval  regulations  for  detonators.  The 
proposal  did  not  retain  this  approach, 
except  that  it  would  have  required 
blasting  units  to  "have  sufficient 
capacity  and  be  appropriate  for  the 
blasting  operation".  Since  the  proposed 
rule  was  published.  MSliA  has  become 
aware  of  new  detonators  on  the  market 
which  may  not  have  the  same 
characteristics  as  those  previously 
available.  Therefore.  MSHA  will  seek  to 
include  an  approval  schedule  for 
detonators  used  in  underground  coal 
mines  in  its  regulatory  program. 

Section  75.1311     Transporting 
explosives  and  detonators. 

This  standard  is  derived  from  existing 
§§  75.1301.  75.1304.  75.1305  and  75.1403- 
7  except  §  75.1311(b)(2).  This  section 
specifies  the  requirements  for 
transporting  explosives  and  detonators 
underground.  The  hazards  addressed  by 
these  standards  are  damage  to 
explosives  and  detonators  and 
accidental  detonations.  The  final  rule 
maintains  the  approach  used  in  the 
proposal  by  specifying  requirements  for 
particular  methods  of  transportation. 

The  final  rule  also  adopts  the 
suggestions  of  a  commenter  who 
recommended  that  the  new  standards 
should  distinguish  between  track- 
mounted  and  other  types  of  vehicles. 
The  final  rule  distinguishes  requirements 
for  cars  or  vehicles  and  trolley 
locomotives  based  on  the  unique 
hazards  which  are  presented  by  each 
mode  of  transportation.  The  final  rule 
separately  addresses  the  transportation 
of  explosives  and  detonators  by  hand. 

Paragraph  (a)  sets  forth  general 
requirements  for  transporting  explosives 
and  detonators  underground,  regardless 
of  the  transportation  method.  As  in  the 
proposal,  the  final  rule  requires  that 
explosives  and  detonators  be  enclosed 
in  separate,  substantially  constructed 
containers  made  of  nonconductive 
material,  with  no  metal  or  other 
conductive  material  exposed  inside.  It 
further  clarifies  that  both  Class  A  and 
Class  C  detonators  in  quantities  greater 
than  1,000  be  maintained  in  the  original 
containers  as  shipped  from  the 
manufacturer  to  gain  additional 
protection  against  accidental  initiation. 
This  is  consistent  with  Department  of 
Transportation  (DOT)  requirements  for 
transporting  explosives  and  detonators 
unless  they  are  transported  in  separate 
vehicles.  This  provision  reduces  the  risk 
of  damage  or  spillage.  Transporting 
explosives  and  detonators  in  separate 
containers  segregates  the  initiating 
devices  from  the  explosives,  thus 


providing  protection  against  accidental 
detonation  of  the  explosives  by  the 
detonators.  Substantially  constructed, 
nonconductive  containers  protect 
explosives  and  detonators  from  electric 
current  and  damage  or  spillage  during 
transportation.  Typically,  original 
containers  for  explosives  are  heavy 
grade  cardboard  with  a  water-repellant 
finish.  When  closed  and  in  good 
condition,  these  containers  adequately 
protect  the  contents.  Likewise,  the 
original  packaging  for  detonators  is 
nonconductive  and  holds  the  product  in 
a  stable,  protected  fashion  suitable  for 
transportation  underground. 

Paragraph  (a)  also  requires  that  each 
container  of  explosives  and  detonators 
be  indelibly  marked  with  a  readily 
visible  warning  identifying  the  contents. 
This  final  rule  differs  from  the  proposal 
which  required  only  that  the  container 
be  marked  with  a  warning  identifying 
the  contents  as  explosive. 

One  commenter  noted  that  the 
proposal  might  have  allowed  a  person  to 
print  a  warning  with  chalk  and 
suggested  that  reflective  lettering  at 
least  6-inches  high  be  required.  The  final 
rule  provides  that  the  warning  must  be 
"readily  visible".  This  means  that  the 
warning  must  be  easily  seen  by  those 
people  who  work  in  the  vicinity  of  the 
containers  so  as  to  alert  them  to  the 
presence  and  contents  of  the  containers. 
With  this  approach,  the  final  rule 
permits  the  use  of  any  effective  method 
that  informs  approaching  miners  of  the 
presence  of  explosives  and  detonators. 
In  the  final  rule  "indelibly"  marked  is 
added  in  response  to  this  comment. 
"Indelibly  marked"  does  not  allow  the 
use  of  chalk  or  any  writing  material 
which  could  be  smeared,  erased,  or 
susceptible  to  change  from  the  mine 
environment. 

Paragraph  (b)  of  the  fmal  rule  applies 
when  explosives  and  detonators  are 
transported  by  any  type  of  cars  or 
vehicles.  The  cars  or  vehicles  must  be 
marked  with  warnings  identifying  the 
contents  as  explosive.  The  warning  must 
be  visible  for  miners  approaching  from 
any  direction  and  be  written  in  indelible 
letters.  This  warning  can  be  in  the  form 
of  removable  signs.  The  final  rule 
remains  substantially  the  same  as  the 
proposal.  The  term  "vehicle"  is  added  to 
the  final  rule  to  clarify  that  these 
standards  apply  to  any  type  of 
explosives  and  transportation 
equipment  used  underground.  Because  a 
car  or  vehicle  can  change  direction  or  be 
approached  from  various  sides  and 
directions,  the  final  rule  essentially 
includes  the  preproposal  provision  in 
specifying  that  the  warning  be  readily 


visible  to  miners  approaching  from  any 
direction. 

Several  commenters  suggested  that 
the  final  rule  include  a  new  requirement 
that  containers  carrying  explosives  and 
detonators  be  situated  in  vehicles  and 
cars  so  that  they  do  not  extend  beyond 
the  profile  of  the  vehicle.  While  such  a 
provision  would  limit  the  possibilities  of 
damage  and  spillage  if  a  container  were 
to  strike  the  roof  or  a  rib,  MSHA  has 
concluded  that  such  a  requirement  is 
unnecessary.  The  Agency's  evaluation 
of  explosive-related  transportation 
accidents  in  underground  coal  mines  did 
not  indicate  that  any  of  these  accidents 
were  caused  by  the  containers  of 
explosives  or  detonators  extending 
beyond  the  profile  of  the  vehicle. 

Paragraph  (b)  also  addresses 
requirements  for  transporting  detonators 
with  explosives.  It  requires  that 
explosives  and  detonators  be 
transported  in  separate  cars  or  vehicles. 
As  an  alternative,  explosives  and 
detonators  may  be  transported  in  the 
same  car  or  vehicle,  provided  that  both 
Class  A  and  Class  C  detonators  in 
quantities  greater  than  1,000  are  kept  in 
the  original  containers  as  shipped  from 
the  manufacturer  and  separated  from 
explosives  by  a  hardwood  partition  of  at 
least  4  inches  thick,  a  laminated 
partition  or  equivalent.  Additional 
protection  must  be  provided  when 
transporting  these  types  and  quantities 
of  detonators  with  explosives.  The 
experience  of  the  Institute  of  Makers  of 
Explosives  (IME)  has  also  shown  that  all 
Class  A  and  Class  C  electric  detonators 
may  be  shipped  with  prescribed 
packaging  requirements  and  quantities 
in  an  IME  22  container.  This  container 
provides  protection  which  is  consistent 
with  the  hardwood  or  laminated 
partition  prescribed  in  this  rule.  The  IME 
publication  entitled  "Guide  for  the  Use 
of  IME  22  Container".  April,  1988, 
provides  information  related  to 
packaging  and  container  shipment  of 
detonators.  Both  Class  A  and  Class  C 
detonators  may  be  transported  in 
quantities  of  no  more  than  1.000  in  the 
same  vehicle  with  explosives  if 
separated  by  4  inches  of  hardwood,  a 
laminated  partition  or  equivalent.  The 
principal  purpose  behind  separating 
explosives  and  detonators  during 
transportation  is  to  minimize  the  danger 
of  detonating  the  explosives  in  the  event 
the  detonators  are  accidentally  initiated. 
The  final  rule  further  clarifies  explosives 
transportation  requirements  in  the 
proposal  by  requiring  additional 
protection  when  certain  detonators  are 
transported  with  explosives.  This  final 
rule  provision  is  consistent  with  IME 
guidelines  and  DOT  regulations. 


In  response  to  several  comments  to 
the  preproposal,  the  definition  of 
"laminated  partition"  was  revised  in  the 
proposed  rule  to  specify  minimum 
nominal  dimensions  for  a  laminated 
barrier  rather  than  exact  dimensions. 
The  definition  was  derived  from  the 
Institute  of  Makers  of  Explosives, 
Pamphlet  Number  22.  January  1. 1985. 
The  final  definition  is  the  same  as  the 
proposal. 

Paragraph  (b)(3)  prohibits  persons, 
other  than  those  necessary  to  operate 
the  equipment  or  to  accompany  the 
fevplosives  and  detonators,  from  being 
transported  with  the  explosives  and 
detonators.  This  provision  is  the  same 
as  the  proposal  and  provides  for  a 
minimum  number  of  miners  to  be 
exposed  to  a  potentially  hazardous 
situation. 

Several  commenters  recommended 
that  the  final  rule  distinguish  between 
track-mounted  vehicles  used  for 
transportation  of  explosives  and 
detonators  and  other  types  of  vehicles 
used  for  this  purpose.  In  response  to 
these  comments,  and  recognizing  that 
certain  track -mounted  vehicles  carrying 
explosives  and  detonators  can  involve 
hazards  such  as  sparks  from  an  arcing 
trolley  wire  which  are  not  present  v.  ith 
other  types  of  vehicles,  the  use  of  trolU  \ 
locomotives  is  separately  addressed  in 
paragraph  (b)(4). 

The  final  rule  revises  and  makes 
niandatorj'  the  existing  safeguard 
criterion  in  §  75.1403-7li).  It  requires  that 
trips  carrying  explosives  and  detonators 
be  separated  by  at  least  a  5-minute 
interval  from  marlrips.  Although  not 
included  in  the  proposed  rule,  a  similar 
provision  requiring  a  5-minute  interval 
was  included  in  the  preproposal  draft. 
One  commenter  objected  that  the 
prov  ision  was  not  in  the  proposed  ruler 
Based  on  the  Agency's  experience  with 
the  existing  criterion,  the  5-minute 
inter\al  is  an  effective  safety  measure. 
Tl'.is  precaution  reduces  the  chance  of 
any  collision  with  other  track  haulage 
equipment  when  explosives  or 
detonators  are  being  transported. 
Should  a  collision  occur  causing  the 
detonation  of  transported  explosives, 
the  entire  mine  is  in  jeopardy  of  a 
propagating  coal  dust  explosion.  A 
review  of  MSHA  accident  data  shows  a 
high  frequency  of  track  haulage 
accidents  underground.  This  information 
coupled  with  the  hazards  of  transporting 
explosives  and  detonators,  has  caused 
MSHA.  upon  reconsideration,  to  adopt 
the  5-minute  interval  but  limits  the 
application  to  mantrips  rather  than  all 
trips  as  specified  in  the  preproposal.  No 
commenters  on  the  preproposal  opposed 
its  inclusion.  The  final  rule  deletes  the 


existing  criteria  provision  contained  in 
§  75.1403-7(i)  and  makes  the  5-minute 
interval  mandatory  for  all  mantrips. 

The  final  rule  also  requires  that  when 
trolley  locomotives  are  used,  the  cars 
containing  explosives  and  detonators 
must  be  separated  from  the  locomotive 
by  at  least  one  car  that  is  either  empty 
or  that  only  contains  noncombustible 
materials.  This  standard  was  included  in 
the  preproposal,  but  not  in  the  proposal 
draft.  It  addresses  the  danger  of  an 
accident  or  a  sudden  slop  during  which 
the  explosives  or  detonators  could, 
unless  adequately  separated  from  the 
locomotive,  come  into  contact  with  the 

heat  or  electricity  generated  by  the 
locomotive,  possibly  resulting  in  an 
explosion. 

Paragraph  (c)  sets  forth  requirements 
for  transporting  explosives  and 
detonators  on  conveyor  belts.  Those 
standards  require  explosives  and 
detonators  to  be  kept  separated  to  avoid 
an  accident  with  one  from  involving  the 
other.  The  final  rule  also  addresses  the 
hazard  of  damaging  and  spilling 
explosives  and  detonators  when  using 
belt  conveyors  for  transportation.  One 
commenter  suggested  that  in  mines 
where  there  is  a  means  of  transporting 
i:\plosives  and  detonators  other  than 
conveyor  belts,  the  final  rule  should 
require  the  other  method  to  be  used.  In 
MSHA's  experience,  tranporlation  of 
explosives  and  detonators  by  conveyor 
belt  is  safe,  provided  that  the 
precautions  prescribed  by  the  rule  are 
followed.  When  dangerous 
circumstances  have  been  created  during 
transportation  of  explosives  and 
detonators  by  conveyor  belt,  they  have 
been  the  result  cf  collisions  with 
obstructions  or  unsafe  handling 
practices  at  transfer  points  or  when 
unloading. 

Like  the  proposal,  paragraph  (c)(1) 
provides  that  at  least  6  inches  of 
clearance  must  be  maintained  between 
the  top  of  any  container  of  detonators  or 
explosives  and  the  mine  roof,  or  other 
obstruction  along  the  conveyor  bell.  A 
commenter  suggested  that  a  minimum  of 
18  inches  of  clearance  be  required  to  be 
maintained  between  the  lop  of 
containers  of  explosives  and  detonators 
and  the  mine  roof  or  other  obstruction. 
The  final  rule  requires  6  inches  of 
clearance  instead  of  18  inches  because 
the  required  clearance  is  both  adequate 
and  reasonable  to  protect  against 
damage  to  or  spilage  of  explosives  and 
detonators.  It  also  accounts  for  vertical 
movement  of  the  containers  at  uneven 
locations  along  a  beltline,  while 
recognizing  the  confined  nature  of  the 
underground  environment. 
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Except  when  persons  are  riding  the 
belt  to  accompany  explosives  or 
detonators,  a  person  must  be  at  each 
transfer  point  between  belts  and  the 
unloading  location.  This  exception  has 
been  retained  from  the  proposal 
recognizing  that  these  persons  would  be 
in  a  position  to  stop  the  belts  at  these 
transfer  and  unloading  points.  Conveyor 
belts  are  also  required  to  be  stopped 
before  explosives  or  detonators  are 
loaded  or  unloaded.  This  new  provision 
has  been  added  to  the  final  rule  in 
response  to  a  comment  and  is  based  on 
MSHAs  assessment  of  several  hazards 
associated  with  working  around  moving- 
conveyor  bells  An  MSHA  study, 
presented  at  the  Fourteer'lh  Annual 
Institute  on  Coal  Mining  Health  a:;d 
Safety  at  Blacksburg  Virginia  in  1983.  on 
transportation  and  materials  handling 
during  the  period  from  1975  to  1982 
showed  50  persons  of  all  accidents 
associated  with  handling  materials  in 
underground  coal  mines  to  be  conveyor 
reU.ied.  Slopping  the  belt  before  loading 
or  unloading  allows  stable  positioning  of 
cartons  thereby  reducing  the  pott  ntia!  of 
explosives  and/or  detonators  from  being 
carried  over  a  belt  tailpiece  causing 
damage  or  detonation.  It  also  protects 
against  the  hazard  of  miners  being 
pulled  into  the  moving  belt  during  the 
course  of  handling  containers. 

Paragraph  (d)  addresses 
transportation  cf  explosives  and 
detonators  by  hand.  It  requires  that  they 
be  corried  in  separate,  noncondictive 
containers  to  keep  explosives  from 
coming  in  contact  with  initiating  drA  ices 
and  to  protect  explosives  and 
detonators  from  external  electric 
souices.  The  original  containers, 
rubberized  bags  or  other  nonconductive 
containers  may  be  used  to  comply  ui'.h 
this  provision.  The  use  of  rubberized 
bags  when  transporting  explosives  and 
detonators  by  hand  has  proven  to  be 
shfe. 

The  provision  addressing  hand- 
carried  explosives  and  detonators  was 
inadvertently  left  out  of  the  proposal. 
MSHA  recognizes  that  hand-carrying  is 
likely  to  be  used  at  some  point  when 
transporting  explosives  and  detonators 
to  the  place  of  use.  Therefore,  this 
prevision  has  been  added  to  the  final 
nile. 

Section  75.1312    Explosives  and 
detonators  in  underground  magazines. 

The  final  rule  is  derived  from  existing 
§  15.19(b)  and  §§75.1301,  75.1306  and 
75.1307,  except  for  paragraphs  (r).  (f) 
and  (g)  which  are  new.  The  rule 
establishes  basic  requirements  for 
explosives  and  detonators  kept  in 
underground  magazines  and  places 
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limits  on  the  quantity  of  explosives 
permitted  underground. 

Paragraph  (a),  like  the  existing  rule, 
limits  the  quantity  of  explosives  kept  in 
underground  magazines  to  no  more  than 
is  needed  for  48  hours  of  use.  This 
quantity  limit,  which  remains  unchanged 
from  the  proposed  rule,  will  vary  at  each 
mine  according  to  the  amount  of 
explosives  used  in  the  operation. 
Limiting  the  amount  of  explosives 
underground  protects  against  a  large 
quantity  of  explosives  being  involved  in 
a  mine  fire  or  explosion. 

One  commenter  recommended  a  limit 
on  both  the  quantity  and  time  during 
which  explosives  may  be  stored, 
suggesting  that  only  amounts  needed 
and  used  within  a  24-hour  time  period 
be  permitted.  Other  commenters 
expressed  concern  that  the  proposed  48- 
hour  period  could  lead  to  enforcement 
problems  since  usage  may  vary  at  a 
particular  mine  for  any  48-hour  time 
period,  particularly  for  an  operator  who 
does  not  use  explosives  for  the 
extraction  of  coal.  One  commenter 
recommended  eliminating  this 
requirement  and  suggested  using  instead 
a  standard  which  addresses  removal  of 
deteriorated  explosives  from  the  mine. 
This  commenter  expressed  the  view  that 
manufacturers  have  achieved  a  safe 
level  of  product  stability  and  that  the  48- 
hour  standard  would  not  address  the 
hazards  associated  with  excessive 
quantities  of  explosives  stored 
underground.  Another  commenter  stated 
that  a  48-hour  supply  rule  would  be  too 
restrictive,  leading  to  increased  handling 
and  miner  exposure  to  hazards 
transporting  explosives.  This  commenter 
recommended  a  7-day  storage  supply 
limitation. 

The  final  rule  limits  the  quantify  of 
explosives  kept  underground  to  that 
amount  expected  to  be  used  within  48 
hours.  Some  commenters  were  confused 
at  the  public  hearing  as  to  the  meaning 
of  the  quantity  limit.  MSHA  emphasizes 
thai  the  48-hour  rule  is  not  a  time  limit 
for  storage  undergroimd  which  re<iuires 
that  explosives  be  removed  after  48 
hours.  Instead,  it  is  a  quantity  limit  on 
the  volume  of  explosives  stored 
underground,  the  quantity  being  lh.it 
amount  which  would  normally  be  used 
in  the  operation  over  48  hours.  To  avoid 
unnecessary  handling  of  explosives, 
MSHA  has  interpreted  the  existing 
standard  in  this  manner  and  il  has  born 
industry  practice  for  muie  th<m  30  years. 

Paragraph  (b)  requires  th.it  explosives 
and  detonators  taken  underground  lie 
kept  in  separate  closed  magazines  at 
least  5  feet  apart,  or  in  the  same  dosed 
magazine  with  the  explosives  and 
detonators  separated  by  a  hardwood 
partition  at  least  4  inches  thick. 


separated  by  a  laminated  partition  or 
equivalent.  This  standard  remains 
basically  unchanged  from  the  proposed 
rule  and  addresses  the  need  for  careful 
storage  of  explosives  and  detonators  as 
a  basic  precaution  against  damage  and 
accidental  detonation.  Keeping 
explosives  and  detonators  in  either 
separate  closed  magazines  or  in  the 
same  closed  magazine  with  the 
explosives  and  detonators  separated  by 
at  least  a  4-inch  hardwood  partition,  a 
laminated  partition  or  the  equivalent 
minimizes  the  potential  detonation  of 
explosives  in  the  event  that  the 
detonators  are  accidentally  initiated. 

Paragraph  (c)  requires  that  only 
explosives  and  detonators  be  kept  in 
underground  magazines  and  is 
substantially  unchanged  from  the 
proposal.  The  proposed  phrase  "stored 
underground"  is  revised  to  read  "kept 
underground"  to  clarify  that  explosive 
and  detonator  supplies  be  limited  as 
prescribed  by  paragraph  (a)  of  this 
section.  Under  the  final  rule,  no 
materials  other  than  explosives  and 
detonators  are  to  be  kept  in 
underground  magazines.  This  standard 
prohibits  the  accumulation  of  empty 
packing  material,  combustible  material 
and  other  items  which  could  contribute 
to  a  fire  or  accidental  detonation. 

Paragraph  (d)  also  remains  unchanged 
from  the  proposed  rule.  It  requires  that 
magazines  be  substantially  constructed 
and  all  interior  surfaces  be  made  of 
nonconductive  material  with  no  metal  or 
other  conductive  material  exposed 
inside.  MSHA  recognizes  that  metal 
exteriors  have  been  effectively  used  to 
protect  stored  explosives  and 
detonators  from  accidental  detonation 
and  damage.  This  rule  permits  the  use  of 
mobile  magazines  as  well,  provided  that 
they  meet  the  requirements  of  the  final 
rule.  A  commenter  also  suggested  that  a 
provision  be  added  to  the  final  rule 
which  would  require  all  magazines  to  be 
immobilized  while  containing 
explosives.  The  commenter  stated  that 
all  magazines  must  be  stationary  and  in 
a  known  location  outby  the  face  to 
avoid  the  potential  of  equipment 
accidentally  damaging  a  mobile 
magazine  because  of  its  unknown 
location.  As  discussed  below,  magazine 
locations  are  required  to  be  posted  with 
readily  visible  warnings  to  provide 
adequate  notice  of  the  location  of 
explosives.  These  warnings  on  the 
magazine  alert  miners  when  magazines 
are  moved  to  a  new  location.  MSHA  is 
not  aware  of  any  accidents  regarding 
explosives  and  detonators  in  mobile 
magazines  resulting  from  the  magazine 
being  either  hit  and  damaged  by  mining 
equipment  or  by  the  magazine  itself 
becoming  a  runaway  piece  of 


equipment.  Most  magazines  are  of  skid- 
mounted  type  and  are  portable  rather 
than  mobile.  Therefore,  this 
recommendation  is  not  adopted  in  the 
final  rule. 

Paragraph  (e),  which  is  consistent 
with  both  the  proposal  and  the  existing 
standard,  requires  that  magazines  be  at 
least  25  feel  from  roadways  and  any 
source  of  electric  current.  Magazines 
must  also  be  out  of  the  direct  line  of  the 
forces  from  blasting  and  be  kept  as  dry 
as  practicable. 

One  commenter  suggested  that  all 
magazines  be  located  at  least  150  feet 
outby  the  last  open  crosscut.  This 
suggestion  has  not  been  adopted.  In 
MSHA's  experience,  the  precautions  of 
paragraph  (e)  provide  a  necessary  and 
reasonable  measure  of  protection 
against  the  hazards  of  an  accidental 
explosion  or  other  hazards  involving 
explosives  and  detonators  in  magazines 
Locating  the  magazine  25  feet  from  any 
roadway  will  keep  it  out  of  areas  of 
concentrated  mine  traffic  where  the 
magazine  might  be  struck  by  equipment 
Keeping  the  magazine  out  of  the  direct 
line  of  the  force  of  blasting  protects  the 
explosives  supply  from  being  damaged 
or  accidentally  initiated.  When  the 
magazine  is  kept  as  dry  as  practicable, 
damage  to  or  deterioration  of  the 
explosives  and  detonators  while  they 
are  stored  in  the  magazine  is  minimized 

Paragraph  (f)  requires  that  magazine 
locations  be  posted  with  indelibly 
marked,  readily  visible  warnings 
indicating  the  presence  of  explosives. 
One  commenter  recommended  that  the 
warning  be  made  of  reflective  material 
with  lettering  at  least  6  inches  tall  and 
that  these  signs  be  located  at  all  points 
where  persons  entering  the  area  would 
pass.  The  warnings  required  by  the  fina 
rule  must  be  indelible  and  sufficiently 
marked  in  a  fashion  that  is  readily 
visible,  indicating  the  location  of  a 
magazine.  This  will  require  warnings 
that  alert  persons  entering  the  area  of 
the  contents  in  the  magazine,  which  is 
the  purpose  of  this  standard.  The 
particular  method  by  which  this  is 
accomplished,  however  is  not  specified 
in  the  final  rule.  Instead,  the  mine 
operator  can  determine  how  to 
appropriately  label  the  warning  signs. 

Paragraph  («)  specifies  that  only 
materials  and  equipment  used  in 
blasting  such  as  blasting  units,  blasting 
cablf!,  and  tamping  sticks  can  be  stored 
at  magazine  locations.  This  is 
unchanged  from  the  proposed  rule.  This 
provision  differs  from  paragraph  (c)  in 
that  if  limits  the  items  that  can  be  stored 
in  areas  surrounding  magazine  locations 
while  paragraph  (c)  limits  the  materials 
that  can  be  stored  inside  an 
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underground  magazine.  Paragraph  (g) 
does  not  permit  the  storage  of 
combustible  material  or  empty 
packaging  at  these  locations.  This  will 
minimize  the  risk  of  fire  and  premature 
initiation  of  the  explosives  and 
detonators. 

One  commenter  suggested  that 
underground  storage  of  explosives  and 
detonators  be  prohibited  in  any  mine 
that  does  not  use  explosives  to  produce 
coal  on  a  regular  basis.  The  commenter 
stated  that  this  would  eliminate 
deterioration  of  explosives  and 
detonators  when  stored  for  a  long  period 
of  time.  When  explosives  and 
detonators  are  stored  in  accordance 
with  the  final  rule,  the  incidence  of 
deterioration  will  be  minimized. 
However,  when  deterioration  of  the 
explosives  and  detonators  does  occur, 
the  final  rule  specifies  that  they  be 
removed  from  the  mine.  In  addition,  the 
Agency  is  not  aware  of  any  data  which 
indicates  that  problems  ate  being 
encountered  in  underground  coal  mines 
as  a  result  of  this  practice.  For  these 
reasons,  this  suggestion  is  not  adopted 
in  Ihe  final  rule. 

Section  75.1313    Explosives  and 
detonators  outside  of  magazine. 

The  standards  in  this  section  are 
dr  rived  from  existing  §§75.1301,  75.1304. 
75.1306  and  75.1307  except  for 
paragraphs  (a)  and  (c)  which  are  new. 
They  address  the  handling  of  explosives 
and  detonators  that  are  removed  from 
magazines  for  use.  These  standards  are 
not  changed  substantially  from  the 
proposed  rule  except  for  paragraph  (a) 
which,  although  not  in  the  proposal,  was 
a  new  provision  in  the  preproposal 
draft. 

Paragraph  {a}  is  a  new  requirement 
which  limits  the  quantity  of  explosives 
that  can  be  outside  a  magazine  for  use 
in  a  working  section  or  other  area  where 
blasting  is  to  be  performed  to  100 
pounds  except  when  more  than  100 
pounds  of  explosives  are  required  to 
blast  one  round.  In  the  latter  situation, 
the  amount  necessary  to  blast  one  round 
may  be  outside  of  the  mf^azine.  These 
limitations  were  in  the  preproposal  draft 
but  were  not  included  in  the  proposal. 
At  least  10  fatalities  have  occurred 
where  explosives  being  stored  on  mining 
equipment  accidentally  detonated  when 
the  coal  face  was  blasted.  Upon 
reconsideration  of  this  accident  data 
cind  in  response  to  a  comment  urging 
that  a  limitation  on  the  amount  of 
explosives  outside  a  magazine  be 
specified,  this  provision  has  been  added 
to  the  final  rule. 

In  additicm,  when  excessive  quantities 
of  explosives  are  outside  of  a  magazine 
they  are  subject  to  being  misplaced  and 


run  over  by  mining  equipment.  This 
limitation  will  protect  against 
accumulation  of  explosives  on  a 
working  section  or  other  area  of  a  mine. 
This  will  also  lessen  the  severity  of  an 
accident  involving  premature  detonation 
of  explosives. 

The  100-pound  limitation  is  based  on 
the  fact  that  explosives  are  normally 
stored  in  50-pound  cases.  An  allowance 
of  100  pounds  of  explosives  outside  of  a 
magazine  is  more  than  enough  to  blast  a 
round  of  coal.  In  certain  instances,  such 
as  when  blasting  rock  overcasts.  MSHA 
recognizes  that  more  than  100  pounds  of 
explosives  may  be  necessary.  Paragraph 
(a)(2]  of  this  section  allows  an  operator 
the  needed  flexibility  to  do  blasting 
under  those  special  circumstances. 

Paragraph  (b)  requires  that  explosives 
and  detonators  outside  a  magazine  that 
are  not  being  transported  or  prepared 
for  loading  in  boreholes  be  kept  in 
closed  separate  containers  made  of 
nonconductive  material  with  no  metal  or 
other  conductive  material  exposed 
inside.  The  containers  must  be  at  least 
15  feet  from  any  source  of  electrical 
current,  out  of  the  direct  line  of  the 
forces  from  blasting,  in  a  location  to 
prevent  damage  by  mobile  equipment, 
and  kept  as  dry  as  practicable.  This 
paragraph  is  unchanged  from  the 
proposed  rule. 

One  commenter  suggested  deleting  the 
requirement  that  explosives  and 
detonators  be  kept  as  dry  as  practicable 
because  virtually  all  explosives  and 
detonators  are  water  resistant.  W'ater 
gel  and  emulsion  type  explosives  are 
wrapped  in  plastic  and  may  not  be 
affected  by  water.  However,  some 
granular-type  explosives  are  wrapped  in 
paper  cartridges  which  are  subject  to 
water  deterioration. 

The  15-foot  distance  which  must  be 
maintained  between  the  explosives  and 
detonators  and  any  source  of  electric 
current  has  proven  to  be  an  effective 
distance  in  preventing  accidental 
initiation.  Keeping  the  detonators  and 
explosives  out  of  the  direct  line  of  the 
forces  from  blasting  normally  means 
keeping  these  materials  out  of  the 
section  or  area  where  blasting  is 
conducted.  When  the  explosives  or 
detonators  are  kept  in  a  location  to 
prevent  damage  by  mobile  equipment, 
the  possibility  of  accidental  contact 
which  could  initiate  detonation  is 
lessened. 

Paragraph  (c)  is  a  new  provision 
which  requires  that  explosives  and 
detonators  not  used  during  the  shift  be 
returned  to  a  magazine  by  the  end  of  the 
shift  This  paragraph  is  unchanged  from 
the  proposed  rule.  One  commenter 
suggested  that  MSHA  clarify  that  the 
provision  allows  storage  in  a  section 


magazine  at  the  end  of  a  shift  and  does 
not  require  that  explosives  and 
detonators  be  carried  outside  of  the 
mine  to  the  main  magazine  at  the  end  of 
a  shift.  MSHA  does  not  believe  that  any 
additionally  clarification  is  needed.  The 
regulation  permits  the  operator  to  use 
either  the  section  or  the  main  magazine 
so  long  as  it  meets  the  requirements  of 
these  standards. 

A  commenter  recommended  that 
MSHA  require  only  qualified  persons  to 
return  unused  explosives  to  a  magazine 
at  the  end  of  the  shift.  MSHA  has  not 
adopted  this  recommendation  because 
the  primary  concern  addressed  by  the 
qualified  person  requirement  is  the  safe 
use  of  permissible  explosives.  These 
type  explosives  are  required  to  be  kept 
in  substantially  constructed,  enclosed 
containers  until  used  and  pose  limited 
hazards  to  persons  handling  these 
containers.  Consequently,  a  qualified 
person  is  not  required  for  transporting 
explosives  into  or  out  of  the  mine  or  fur 
renjoving  explosives  from  a  magazine. 
The  Agency  believes,  that  since  similar 
circumstances  exist  when  returning 
explosives  to  a  magazine,  the  need  for  a 
qualified  person  to  perform  this  task 
does  not  exist. 

Section  75. 1314    Sheathed  explosive 
units. 

This  new  section  sets  forth  the 
conditions  under  which  sheathed 
explosive  units  may  be  used  in 
underground  coal  mines.  Other  general 
requirements  in  the  final  rule  for 
transportation,  storage  and  handling  of 
e\p'.osives  also  apply  to  the  sheathed 
explosive  units.  The  sheathed  explosive 
unit,  which  was  developed  by  the 
Bureau  of  Mines,  U.S.  Department  of  the 
Interior,  can  be  fired  outside  the 
confines  of  a  borehole  without 
presenting  the  hazard  of  igniting  any 
flammable  atmosphere  which  might  be 
present  underground.  Existing  standards 
currently  prohibit  the  firing  of  any 
explosives  in  bituminous  coal  mines  that 
are  nut  confined  in  a  borehole.  Sections 
75.1310  and  75.1315  of  the  final  rule 
allow  the  use  of  sheathed  explosive 
units  and  §  75.1314  sets  forth 
requirements  for  their  use.  Situations 
where  it  may  be  advantageous  from  a 
safety  standpoint  to  fire  the  sheathed 
explosive  unit  include  dislodging  loose 
roof  slabs  or  coal  or  rock  overhangs, 
roof  fall  leveling,  and  slab  or  boulder 
breaking. 

One  commenter  recommended  thai 
the  use  of  sheathed  explosive  units  be 
p-i-ohibited.  This  commenter  staled  that 
permitting  the  use  of  sheathed  units 
would  allow  unconfined  shots  to  be 
fired  in  underground  bituminous  coal 
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mines  resulting  in  a  diminution  of  safety 
for  the  miners.  Historically,  the  firing  of 
unconfined  shots  has  been  prohibited. 
The  sheathed  explosive  unit  is  designed 
to  form  a  flame-inhibiting  cloud  upon 
firing  of  the  unit.  This  cloud  will  prevent 
the  flame  created  by  firing  of  the 
explosive  from  igniting  any  explosive 
mixtures  that  may  be  present.  The 
Bureau  of  Mines  conducted  numerous 
tests  on  its  prototype  sheathed 
explosive  ur.its  to  determine  whether 
they  would  ignite  explosive  mixtures  of 
methane  or  coal  dust.  During  these  tests 
the  units  werf>  placed  in  a  gallery 
containing  explosive  mixtures  and  fired. 
The  firing  of  these  units  did  not  ignite 
any  of  the  explosive  mixtures.  The  tests 
conducii^d  by  the  Bureau  of  Mines 
clearly  show  the  I  sheathed  explosive 
units  can  be  usj^d  safely  m  underground 
coal  mines,  provided  that  the  applicable 
provisions  of  this  final  njle  are  followed. 

In  addition,  MSHA  is  issuing, 
concurrently  with  this  final  rule, 
approval  requirements  for  sheathed 
explosive  units.  As  previously 
discussed,  sheathed  explosive  units 
must  be  approved  by  MSHA  before  they 
can  be  used  in  underground  coal  mines. 
These  approval  requirements  are 
included  in  the  revisions  to  30  CFK  Part 
15. 

Paragraph  (a)  of  the  final  rule 
specifies  that  an  instantaneous 
detonator  must  be  used  to  fire  each 
sheathed  explosive  unit.  This  paragraph 
remains  essentially  unchanged  from  the 
proposal,  except  the  term  "each"  has 
been  added  to  clarify  that  each  sheathed 
explosive  unit  must  be  initiated  by  a 
separate  instantaneous  detonator  for 
firing.  The  exclusive  use  of 
instantaneous  detonators  with  sheathed 
explosive  units  protects  against  the 
hazards  associated  witfi  sheathed 
explosive  units  being  damaged  by  the 
earlier  firing  of  an  adjacent  unit. 

One  commenter  stated  that  shorl- 
delay  detonators  with  the  same  delay 
periods  could  be  used  because  the 
identical  delays  would  ensure  that  the 
blast  is  essentially  instantaneous.  Ti^sts 
conducted  by  the  Bureau  of  Mines  on 
short-delay  detonators  indicate  that 
firing  times  for  the  same  delay  period 
can  vary  significantly.  For  example,  a 
short-delay  detonator  with  a  designated 
delay  period  of  100  milliseconds  could 
detonate  in  a  time  period  ranging  from 
75  to  125  milliseconds.  Therefore,  if 
short-delay  detonators  are  used  in 
sheathed  explosive  units,  one  unit  could 
fire  before  the  others,  thereby  causing 
damage  to  the  flame-inhibiting  sheaths 
of  adjacent  units,  and  resulting  in  an 
ignition  of  coal  dust  or  methane. 
Because  of  this  potentially  hazardous 


situation,  the  final  rule  specifies  that 
instantaneous  detonators  be  used  when 
firing  sheathed  explosive  units. 

Paragraph  (b)  requires  that  a  qualified 
person  or  a  person  working  in  the 
presence  of  and  under  the  direction  of  a 
qualified  person  must  prime  and  place 
the  sheathed  explosive  units  into 
position  for  firing.  This  paragraph  also 
specifies  that  when  priming  a  sheathed 
explosive  unit  the  entire  detonator  must 
be  inserted  into  the  detonator  well  of 
the  unit  and  be  secured  in  place.  Correct 
priming  and  placement  of  sheathed 
explosive  units,  like  all  other  explosives, 
are  crucial  to  safe  performance.  The 
final  rule  clarifies  the  proposal  which 
specified  that  a  person  be  under  the 
immediate  supervision  of  a  qualified 
person.  Under  the  final  rule,  when  the 
sheathed  explosive  units  are  primed  and 
placed  by  other  than  a  qualified  person, 
it  must  be  done  in  the  immediate 
presence  of  and  under  the  direction  of  a 
qualified  person. 

The  requirement  in  paragraph  (b) 
regarding  the  method  for  prim.mg  the 
sheathed  explosive  unit  appeared  in  the 
preproposal  draft  but  not  the  proposed 
rule.  Upon  reconsideration,  MSHA 
believes  that  because  the  sheathed 
explosive  unit  is  relatively  new,  a 
requirement  for  how  it  is  to  be  primed  is 
necessary  to  reduce  the  hazards 
associated  with  improper  detonator 
placement.  Placing  the  detonator  in  the 
detonator  well  of  the  sheathed  explosive 
unit  initiates  the  explosive  in  the  unit 
without  damaging  the  sheath. 
Detonators  improperly  placed,  could 
only  partially  detonate  the  explosive 
and  damage  the  fiame-inhibiting  sheath. 
Damage  to  the  fiame-inhibiting  sheath 
might  then  allow  the  explosive  to  ignite 
gas  or  dust  in  the  mine  atmosphere.  The 
final  rule  also  requires  detonators  to  be 
secured  in  place  to  prevent  movement  of 
the  detonator  prior  to  initiation. 

Paragraph  (c)  requires  that  sheathed 
explosive  units  not  be  primed  until 
immediately  before  the  units  are  placed 
where  they  will  be  fired.  This  paragraph 
is  unchanged  from  the  proposal.  It 
addresses  the  hazard  of  prime  sheathed 
explosive  units  being  exposed  in  the 
underground  mine  environment  for 
extended  periods  of  time  without  being 
used,  increasing  the  likelihood  of 
accidental  detonation.  The  priming  of 
the  sheathed  explosive  units  is  the  last 
step  in  preparation  of  the  explosives 
before  the  units  are  placed  where  they 
will  be  fired.  The  final  rule  minimizes 
the  amount  of  time  an  explosive  remains 
primed  prior  to  firing. 

Paragraph  (c)  requires  that  a  sheathed 
explosive  unit  not  be  primed  if  it  is 
damaged  or  deteriorated.  The  final  rule 


revises  the  proposal  which  specified 
that  a  sheathed  explosive  unit  not  be 
fired  if  it  is  damaged  or  deteriorated. 
The  final  rule  does  not  permit  damaged 
or  deteriorated  sheathed  explosive  units 
to  be  primed.  A  qualified  person  will  be 
able  to  visually  inspect  the  sheathed 
explosive  units  before  preparing  them 
for  detonation  to  determine  if  a 
sheathed  explosive  unit  is  damaged  or 
deteriorated.  Damaged  or  deteriorated 
sheathed  units  increase  the  potential  for 
a  misfire. 

Paragraph  (d)  requires  that  rock  dust 
be  applied  to  the  roof,  ribs  and  floor 
within  a  40-foot  radius  of  the  location 
where  the  sheathed  explosive  units  are 
to  be  fired  except  in  anthracite  mines. 
This  paragraph  appeared  in  the 
preproposal  draft  but  not  the  proposed 
rule.  This  application  of  rock  dust  helps 
protect  against  the  hazards  of  float  coal 
dust  and  coal  dust  being  placed  into 
suspension  when  the  sheathed  explosive 
unit  is  fired.  In  addition,  it  ensures  that 
rock  dust  is  applied  in  areas  which  are 
not  covered  by  the  MSHA  requirement 
that  generally  addresses  rock  dust 
applications  (30  CFR  75.402). 

Paragraph  (e)  of  the  final  rule  provides 
that  no  more  than  three  sheathed 
explosive  units  be  fired  at  one  time.  This 
paragraph  remains  unchanged  from  the 
proposal.  The  use  of  three  sheathed 
explosive  units  at  one  time  should  be 
adequate  for  application  in  underground 
coal  mines.  The  simultaneous  firing  of 
three  units  is  the  maximum  number  of 
units  that  have  been  tested  by  the 
Bureau  of  Mines  in  an  explosive 
atmosphere.  These  tests  have  shown 
that  the  proper  firing  of  three  units  does 
not  create  an  ignition  hazard.  One 
commenter,  who  had  observed  testing  of 
sheathed  explosive  units  by  the  Bureau 
of  Mines,  stated  that  in  his  opinion, 
three  units  p-i-ovided  ample  rock 
breaking  capacity  to  break  the  strongest 
strata  associated  with  roof  falls  and 
excavation. 

Paragraph  (f)  requires,  as  did  the 
proposal,  that  sheathed  explosive  units 
not  be  fired  if  they  are  in  contact  with 
another  sheathed  explosive  unit.  This  is 
in  accordance  with  the  test  procedures 
used  by  the  Bureau  of  Mines  to 
determine  the  safety  of  firing  sheathed 
explosive  units.  In  addition,  this  will 
minimize  the  possibility  that  the 
concussion  created  by  the  firing  of  a  unit 
will  damage  the  flame  inhibiting  sheath 
of  an  adjacent  unit  and  adversely  affect 
the  safety  aspects  of  its  performance. 

Several  commenters  suggested  that 
the  term  "sheathed  explosive  unit"  be 
replaced  with  the  phrase  "explosives 
approved  for  unconfined  blasting".  They 
stated  that  the  term  "sheathed  explosive 


unit"  may  limit  technological  advances 
and  prevent  the  use  of  devices  that  are 
as  safe  as  sheathed  explosive  units.  The 
term  "sheathed  explosive  units"  is  used 
in  the  final  rule  primarily  to  distinguish 
them  from  other  types  of  explosives  and 
should  not  be  interpreted  as  limiting  the 
introduction  of  other  devices  designed 
to  be  fired  outside  of  boreholes.  The 
approval  provisions  in  Part  15  and  the 
requirements  of  §  75.1315  allow  for  the 
future  introduction  of  other  such 
explosive  units  approved  by  MSHA. 

Section  75.1315    Boreholes  for 
explosives. 

This  standard  is  derived  from  existing 
§§  75.1300.  75.1302,  and  Part  15  except 
for  paragraphs  (d).  (e).  and  (f)  which  are 
new.  It  addresses  unconfined  shots  and 
the  use.  spacing  and  maintenance  of 
boreholes.  These  requirements  will 
minimize  the  occurrence  of  gas  and  coal 
dust  explosions  and  misfires. 

Paragraph  (a)  requires  that  all 
explosives  fired  in  underground  coal 
mines  be  confined  in  boreholes  except 
sheathed  explosive  units  and  other 
explosive  units  approved  by  MSHA  for 
firing  outside  the  confines  of  a  borehole 
and  shots  fired  in  anthracite  mines  for 
battery  starting  or  blasting  coal 
overhangs.  The  final  rule  revises  the 
existing  requirement  by  allowing  the  use 
of  sheathed  units  and  deleting  the  terms 
"mud  caps  and  adobes".  Unconfined 
shots  continue  to  be  prohibited  by  the 
requirement  that  explosives  fired 
underground  be  confined  in  boreholes, 
except  when  firing  sheathed  explosive 
units  or  other  explosive  units  approved 
by  MSHA  under  Part  15. 

When  explosives  are  fired,  they  create 
sufficient  flames  to  ignite  coal  dust  and 
me:hane.  However,  if  the  explosives  are 
b'lommed  in  a  borehole,  the  flame  is 
confined  in  the  borehole  and  cannot 
ignite  any  coal  dust  or  methane  that 
may  be  present.  This  same  principle  is 
true  for  sheathed  explosive  units  which 
upon  firing  create  a  cloud  of  flame- 
inhibiting  material  and  prevent  the 
flames  from  causing  an  ignition. 

One  commenter  recommended  that 
battery  starting  in  anthracite  mines  be 
accomplished  with  means  other  than  the 
use  of  unconfined  blasting  to  prevent 
exposing  miners  to  unnecessary 
hazards.  The  final  rule  allows 
unconfined  shots  to  be  fired  in 
underground  anthracite  mines  for 
battery  starting  and  when  taking  down 
coal  overhangs.  These  practices  have 
been  performed  in  anthracite  mines  for 
many  years.  Unlike  bituminous  coal 
dust,  anthracite  coal  dust  is  not 
explosive  and  therefore  does  not  present 
the  same  hazard  as  bituminous  coai 
dust  However,  as  with  all  blasting. 


S  75.1324  prohibits  any  round  from  being 
fired  unless  the  methane  concentration 
in  the  area  is  less  than  1  p«>rcent  volume. 

The  final  rule  also  prohibits  persons 
from  going  inside  a  battery  to  start  the 
flow  of  material.  This  requirement, 
which  is  an  existing  provision,  was 
inadvertently  omitted  from  the  proposed 
rule.  The  Agency  believes  that  due  to 
the  severe  hazard  of  being  struck  and  or 
crushed  by  falling  material  which  is 
associated  with  this  practice,  it  must  be 
specifically  prohibited. 

Paragraph  (b)  requires  boreholes  for 
explosives  in  coal  to  have  a  distance  of 
at  least  24  inches  between  the  boreholes 
and  between  each  borehole  and  any  free 
face,  unless  the  height  of  the  coal  seam 
does  not  permit  such  spacing.  This 
revises  the  existing  standard  which 
requires  a  burden  of  18  inches  in  all 
directions.  MSHA's  experience,  as  well 
as  that  of  several  commenters,  has 
shown  that  this  language  is  subject  to  a 
variety  of  interpretations  and  leads  to 
confusion.  Therefore,  the  phrase 
"burden  *  *  *  in  all  directions",  as  used 
in  existing  Part  15,  is  deleted  in  the  final 
rule. 

Research  conducted  by  the  Bureau  of 
Mines  has  indicated  that,  in  order  to 
minimize  the  potential  for 
desensitization  of  explosives  being  fired 
in  coal,  a  minimum  spacing  of  24  inches 
is  necessary.  The  Shockwaves  created 
by  the  firing  of  explosives  in  a  borehole 
can  compress  the  explosives  in  an 
adjacent  borehole  if  the  spacing  is  less 
than  24  inches.  When  explosives  are 
compressed,  their  density  is  changed 
and  the  likelihood  of  a  misfire  is 
significantly  increased.  Results  of 
research  conducted  by  the  Bureau  of 
Mines  indicates  that  misfires  occur 
approximately  50  percent  of  the  time 
when  the  separation  between  boreholes 
is  only  18  inches.  The  occurrence  of 
misfires  was  significantly  reduced  when 
the  spacing  between  the  boreholes  was 
increased  to  24  inches. 

Several  commenters  stated  that  a  24- 
inch  spacing  of  boreholes  would  be  too 
great  a  distance  when  blasting  rock  in 
combination  with  coal  (middle  man). 
They  stated  that  such  spacings  would 
result  in  oversized  rocks  and  reduce  the 
overall  effectiveness  of  the  shot.  Some 
of  these  commenters  recommended  that 
the  existing  18-inch  spacing  be  retained, 
while  others  recommended  that  a 
provision  be  added  which  would  allow 
District  Managers  to  permit  distances 
less  than  24  inches. 

Paragraph  (c)  has  been  added  to  the 
final  rule  to  address  the  concerns  of 
these  commenters.  It  requires  boreholes 
in  rock  to  be  at  least  18  inches  from  any 
other  borehole  in  rock,  at  least  24  inches 
from  any  borehole  in  coal,  and  at  least 


18  inchres  from  any  free  face.  This 
recognizes  that  rock  is  a  harder  material 
than  coal  and  the  distance  between 
boreholes  necessary  to  prevent 
desensitization  of  explosives  is  less. 
However,  when  a  combination  of  rock 
and  coal  are  blasted  simultaneously, 
any  borehole  in  rock  must  be  at  least  24 
inches  from  any  borehole  in  coal. 

Paragraph  (d)  prohibits  a  borehole 
that  has  at  any  time  contained 
explosives  from  being  used  to  start  any 
other  hole.  This  provision  addresses  the 
hazard  of  accidentially  drilling  into 
undetonated  explosives  or  detonators 
remaining  in  a  previously  loaded 
borehole.  Miners  have  been  fatally 
injured  while  drilling  into  holes  tlial 
contained  misfired  explosives. 

Paragraph  (e)  requires  that  when 
blasting  slab  rounds  off  the  solid,  the 
opener  holes  not  be  drilled  beyond  the 
rib  line.  Boreholes  drilled  beyond  the  rib 
line  can  result  in  overburdened  shots 
which  contribute  to  the  ocurrence  of 
blown-out  shots  and  an  increased  risk  of 
methane  and  dust  ignitions. 

Paragraph  (f)  provides  that  when  coal 
is  cut  for  blasting,  the  coal  must  be 
supported  if  necessary  to  maintain  llie 
stability  of  each  borehole  to  be  loaded 
with  explosives.  This  provision 
appeared  in  the  preproposal  draft,  but 
was  not  in  the  proposal.  A  commenter 
objected  to  this  deletion  because 
boreholes  may  collapse  after  being 
loaded.  Boreholes  which  collapse  or  are 
otherwise  affected  by  sagging  or 
collapsing  of  cut  coal  can  result  in 
unconfined  or  blown-oul  shots.  For 
example,  if  explosives  are  loaded  into 
boreholes  in  a  working  place  which  has 
been  undercut  to  a  depth  of  10  feel  and 
the  first  3-foot  distance  of  the  cut  then 
sags  or  collap.ses.  the  explosives  may  be 
separated  from  the  stemming  material 
allowing  the  shots  to  be  fired 
unconfined.  A  common  practice  for 
supporting  the  coal  in  such  situations  is 
placing  a  few  blocks  of  wood  in  the 
undercut  area  of  the  face.  Therefore. 
MSHA  has  rev  ised  the  final  rule  to 
include  this  requirement. 

Section  75.13:6    Preparation  before 
blasting. 

This  final  rule  is  derived  from  existing 
§  75.1307  and  Part  15.  except  paragraph 
(d)  which  is  new.  This  section  sets  forth 
the  requirements  for  deenergizing  or 
removing  electric  equipment  and 
determining  the  depth  and  direction  of 
boreholes.  It  also  identifies  situations 
when  explosives  are  not  permitted  to  be 
loaded  in  boreholes.  It  address  the 
hazards  of  premature  detonation  of  the 
explosives  being  placed  in  boreholes. 
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Paragraph  (a)  requires  that  before 
priming  explosives,  all  mobile  electric 
equipment  be  removed  to  a  distance  of 
50  feet  from  the  working  place  or  any 
other  area  where  blasting  is  to  be 
performed.  This  paragraph  also  requires 
that  stationary  electric  equipment  within 
50  feet  of  these  areas  be  deenergized. 
Failure  to  deenergize  these  sources 
increases  the  risk  of  accidental  initiation 
of  detonators  and  explosives  by  stray 
electric  current. 

The  50-foot  distance  for  mobile  and 
stationary  electric  equipment  was  added 
to  the  final  rule  in  response  to  a 
commenler  who  stated  that  some 
clarification  was  necessary  to  provide 
guidance  to  the  mining  industry  as  to 
what  equipment  should  be  removed  or 
deenergized.  This  commenter  was 
concerned  that  the  proposal  would  be 
open  to  a  variety  of  interpretations 
including  the  complete  deenergization  of 
all  electric  equipment  on  a  producing 
section  and  that  such  a  procedure  is  not 
necessary  to  maintain  safe  blasting 
practices.  The  50-foot  distance,  which  is 
an  accepted  minimum  distance  used  in 
the  coal  and  metal  and  nonmefa!  mining 
industries,  minimizes  the  potential  of 
premature  detonation. 

Paragraph  (b)  specifies  that  before 
loading  boreholes  with  explosives,  each 
borehole  must  be  cleared  and  its  depth 
and  direction  determined.  This  provision 
addresses  two  primary  concerns.  First, 
coal  dust  created  during  drilling  of  the 
boreholes  must  be  removed  from  the 
hole.  Otherwise  the  coal  dust  can  get 
between  the  explosive  cartridges  and 
prevent  the  entire  explosive  train  from 
detonating.  The  second  concern  is  that 
the  qualified  person  know  the  amount  of 
explosives  in  each  borehole  based  on  its 
dc^jth  and  that  adequate  space  is 
provided  between  each  borehole. 
Determining  the  depth  and  direction  of 
each  borehole  provides  sufficient 
information  for  making  these 
determinations.  Boreholes  with 
excessive  amounts  of  explosive  or 
inadequate  spacing  of  boreholes  has 
resulted  in  numerous  blown-out  shots 
and  misfires. 

One  commenter  suggested  that  a 
wooden  tamping  pole  or  other 
nonconductive  tool  be  used  to  clear 
boreholes  and  to  determine  their  depth 
and  direction.  This  commenter  stated 
that  only  nonsparking  tools  should  be 
used  in  preparing  boreholes  or  at  any 
other  stage  of  the  blasting  process. 
While  a  wooden  tamping  pole  is 
normally  used  in  determining  these 
factors,  the  use  of  metallic  tools  does 
not  present  a  hazard  when  clearing 
boreholes  prior  to  loading  explosives 
and  should  not  be  prohibited.  At  this 


initial  state  of  the  blasting  process,  there 
is  no  danger  involved  with  the  borehole 
because  if  has  not  yet  been  loaded  with 
explosives.  However,  §  75.1318(g)  of  the 
final  rule  requires  that  only  a 
nonconductive,  nonsparking  pole  be 
used  when  loading  explosives  into  the 
boreholes  and  when  tamping  the 
stem.ming  material. 

Paragraph  (c)  prohibits  loading  of 
explosives  into  boreholes  that  are 
drilled  beyond  the  depth  of  cut  coal 
unless  the  portion  of  the  borehole 
deeper  than  the  cut  is  filled  with 
noncombustible  material.  Cut  coal 
provides  a  second  free  face  for  the 
explosives  to  break  the  coal  down. 
Firing  explosives  in  boreholes  drilled 
beyond  the  depth  of  cut  coal  increases 
the  risk  of  blown-out  shots  and  methane 
or  dust  ignitions. 

One  commenter  suggested  that  only 
clay  dummies  or  water  stemming  bags 
be  used  to  fill  the  portion  of  a  borehole 
that  has  been  drilled  beyond  the  limits 
of  a  cut.  This  commenter  stated  that  clay 
or  water  would  be  compatible  with  the 
boreholes,  while  other  noncombustible 
materials  possibly  would  not.  The 
purpose  of  filling  the  space  beyond  cut 
coal  is  to  prevent  explosives  from  being 
loaded  into  that  portion  of  the  borehole. 
Therefore,  noncombustible  materials 
other  than  clay  or  water  could  also 
serve  this  purpose. 

Paragraph  (d)  requires  that  when  two 
working  faces  are  approaching  each 
other,  cutting,  drilling  or  blasting  be 
done  at  only  one  working  face  at  a  time 
if  the  two  faces  are  within  25  feet  of 
each  other.  Therefore,  if  a  developing 
crosscut  is  being  mined  from  both  sides, 
mining  operations  must  be  conducted  on 
only  one  side  at  a  time  when  the 
distance  between  the  two  working  faces 
is  25  feet  or  less.  This  requirement 
protects  against  accidental  initiation  of 
explosives  by  preventing  cutting  or 
drilling  in  an  approaching  working  face 
from  coming  into  contact  with  boreholes 
containing  explosives  on  the  opposite 
side.  It  also  guards  against  blasting 
breaking  through  to  another  area  where 
people  are  working. 

One  commenter  recomm.ended  that 
this  provision  apply  only  during 
preparation  for  blasting  to  avoid 
possible  misinterpretation  of  the 
provision.  The  intent  of  the  provision  is 
to  limit  any  activity  related  to  cutting, 
drilling,  or  blasting  to  only  one  side 
when  two  approaching  faces  are  within 
25  feet  of  each  other.  This  requirement 
minimizes  the  potential  of  premature 
detonation  and  also  minimizes  the 
number  of  persons  subject  to  such 
hazard. 


A  provision  which  appeared  as 
paragraph  (c)  in  this  section  of  the 
proposed  rule  that  addressed  the  type  of 
work  that  could  be  performed  when 
loading  boreholes  has  been  moved  to 
§  75.1318  in  the  final  rule. 

Section  75.1317    Primer  cartridges. 

This  new  standard  sets  forth 
requirements  for  primer  cartridges.  A 
primer  cartridge  is  an  explosive 
cartridge  with  a  detonator  inserted  in 
one  end.  Improper  makeup  of  the  primer 
cartridge  can  adversely  affect  the 
reliable  detonation  of  explosives  and 
contribute  to  the  occurrence  of  misfires, 
creating  safety  hazards. 

Paragraph  (a]  requires  that  primer 
cartridges  be  primed  and  loaded  only  by 
a  qualified  person  or  a  person  working 
in  the  presence  of  and  under  the 
direction  of  a  qualified  person.  This 
requires  the  qualified  person  to  be  in  the 
immediate  presence  of  the  person 
priming  explosive  cartridges  at  all  times 
that  this  work  is  being  performed.  Since 
the  hazards  associated  with  explosives 
and  detonators  are  greatly  increased 
when  the  two  are  joined  together,  a 
person  who  is  competent  and 
knowledgeable  must  be  present  to 
ensure  that  proper  procedures  and 
precautions  are  followed. 

Paragraph  (b)  prohibits  the  priming  of 
cartridges  until  immediately  before  they 
are  loaded  in  boreholes.  An  explosive 
cartridge  primed  with  a  detonator  is 
very  sensitive  and  subject  to  accidental 
detonation.  Therefore,  the  time  in  which 
an  explosive  is  allowed  to  remain 
primed  prior  to  firing  must  be 
minimized. 

The  proposed  rule  did  not  contain 
certain  requirements  that  were  in  the 
preproposal  for  priming  explosive 
cartridges  since  they  would  be  prepared 
by  a  qualified  person  proficient  in  the 
proper  techniques  for  the  performance 
of  these  tasks.  However,  MSHA 
accident  data  shows  that  failure  of  the 
blaster  to  follow  safe  blasting  practices 
or  regulations  was  a  contributing  factor 
in  over  80  percent  of  the  fatal  blasting 
accidents  from  1978  through  1984.  Upon 
further  consideration  of  this  information, 
MSHA  has  determined  that  blasters 
require  more  specific  guidance  in  the 
safe  handling  and  use  of  explosives. 
Moreover,  commenters  did  not  object  to 
the  inclusion  of  specific  instruction  on 
priming  in  the  preproposal.  Therefore, 
paragraphs  (c)  and  (d)  have  been  added 
to  the  final  rule. 

Paragraph  (c)  specifies  that  only  a 
nonsparking  punch  be  used  when 
priming  explosive  cartridges.  This 
specification,  appearing  in  the 
preproposal  draft  as  nonferrous,  was  not 


in  the  proposal.  The  use  of  a  sparking- 
type  punch  could  create  a  spark 
sufficient  to  cause  premature  detonation 
of  an  explosive.  Therefore,  only 
nonsparking  punches  are  permitted. 

Paragraph  (d)  requires  detonators  to 
be  completely  within  and  parallel  to  the 
length  of  the  explosive  cartridge  and  to 
be  secured  by  half-hitching  the  leg  wires 
around  the  cartridge  or  by  an  equally 
effective  method.  This  provision,  which 
was  in  the  preproposal  draft,  was  not  in 
the  proposal.  Because  placement  and 
alignment  of  detonators  in  the  explosive 
cartridge  is  necessary  for  safe  and 
effective  blasting,  the  Agency  addresses 
these  factors  in  the  final  rule. 
Detonators  not  properly  inserted  into 
the  explosive  cartridge  can  cause 
misfires.  If  a  detonator  protrudes 
through  the  explosive  cartridge 
wrapping  and  is  initiated,  the  full  energy 
from  the  fired  detonator  will  not  be 
transmitted  to  the  explosive  cartridge 
and  a  misfire  can  occur.  Securing  the 
detonator  by  half-hitching  the  leg  wires 
around  the  cartridge  keeps  the  detonator 
in  position  while  the  cartridge  is  being 
loaded  into  the  borehole.  The  use  of  the 
half-hitch  knot  or  loop  around  the 
cartridge  is  standard  industry  practice 
for  securing  the  detonator.  However,  the 
final  rule  permits  other  equally  effective 
means  of  securing  the  detonators. 

Section  75.1318    Loading  boreholes. 

This  section  is  derived  &om  existing 
provisions  in  Part  15,  except  for 
paragraphs  (a),  (c),  (d).  and  (e)  which 
are  new.  These  standards  address  the 
procedures  for  loading  boreholes  which 
directly  affect  the  performance  of  the 
explosive.  Improper  loading  can 
contribute  to  misfires  and  blown-out 
shots. 

Paragraph  (a)  provides  that  explosives 
must  be  loaded  in  boreholes  only  by 
qualified  persons  or  persons  working  in 
the  presence  of  and  under  the  direction 
of  a  qualified  person.  This  requirement 
addresses  the  risk  of  explosives  being 
mishandled  at  this  important  phase  of 
the  blasting  process  by  untrained 
persons. 

Paragraph  (b)  requires  that  when 
boreholes  are  being  loaded  no  other 
work  except  that  necessary  to  protect 
persons  be  done  in  the  working  place  or 
other  area  where  blasting  is  to  be 
performed.  This  practice  reduces  the 
risk  of  accidental  detonations  and  the 
number  of  persons  exposed  to  this 
hazard  in  the  blasting  area.  This 
standard  appeared  in  §  75.1316  in  the 
proposal 

Paragraph  (c)  addresses  procedures 
for  loading  boreholes  drilled  upward  in 
solid  rock  or  long  holes  drilled  upward 
in  anthracite  mines.  A  commenter 


suggested  that  pushing  ail  the  cartridges 
to  the  back  of  the  borehole  in  a 
continuous  column  be  restricted  to  holes 
that  are  inclined  at  an  imgle  of  less  than 
45  degrees  from  the  horizontal  This 
commenter  stated  that  when  loading 
vertical  holes  overhead  in  rock,  it  would 
be  impossible  to  load  all  cartridges  in  a 
continuous  column.  MSHA  recognizes 
that  alternative  means  are  necessary  to 
maintain  contact  between  cartridges  of 
explosives  in  certain  circumstances  such 
as  vertical  boreholes  in  rock  and  when 
drilling  long  holes  upward  in  anthracite 
mining.  In  these  cases,  some  slitting  and 
tamping  may  be  necessary  to  ensure 
contact  between  cartridges  and  to 
prevent  gaps  or  separations  in  the 
column  which  could  result  in  misfires. 
Such  slitting  and  taping  will  not  be 
considered  as  damaging  the  explosives 
as  prohibited  by  paragraph  (e)  below. 
Therefore,  the  final  rule  includes 
alternative  means  to  provide  a 
continuous  column  of  explosives  under 
these  circumstances. 

Paragraph  (d)  requires  that  when 
loading  boreholes  the  primer  cartridge 
be  the  first  cartridge  loaded  in  the 
borehole,  that  the  end  of  the  cartridge 
containing  the  detonator  face  the  back 
of  the  borehole  and  that  the  primer 
cartridge  and  other  explosives  be 
pushed  to  the  back  of  the  borehole  in  a 
continuous  column  with  no  cartridge 
deliberately  crushed  or  deformed. 
Inserting  the  primer  cartridge  into  the 
borehole  first  with  the  detonator  toward 
the  back  of  the  borehole  places 
initiation  of  the  explosives  at  thg  point 
of  greatest  burden  which  decreases  the 
potential  for  blown-out  shots.  Pushing 
the  explosives  to  the  back  of  a  borehole 
in  a  continuous  column  minimizes  gaps 
and  voids  between  cartridges  and 
damage  to  them  which  can  interrupt 
detonation  of  the  column  of  explosives 
and  result  in  misfires. 

In  response  to  the  proposed  rule,  one 
commenter  suggested  that  the 
continuous  column  be  accomplished 
with  no  explosive  cartridge  being 
crushed.  The  Agency  agrees  that 
explosive  cartridges  should  not  be 
crushed  when  loading  boreholes  for 
blasting  coal  in  bituminous  coal  mines. 
Bureau  of  Mines  research  conducted  in 
1949  (Technical  Paper  716)  shows  that 
crushing  explosive  cartridges  to  fill  a 
borehole  increases  the  risk  for  ignition 
of  methane  during  blasting  as  compared 
to  loading  cartridges  in  a  continuous 
train  without  crxishing.  In  a  bituminous 
coal  mine  the  coal  dust  is  explosive  and 
methane  face  ignitions  have  a  potential 
for  initiating  an  ensuing  mine-wide  ooal 
dust  explosion.  On  the  other  hand,  the 
risk  of  a  methane  or  coal  dust  ignition  is 
gready  reduced  w^hen  blasting  rock. 


Moreover,  anthracite  coal  dust  is  not 
explosive  and  will  not  propagate  an 
explosion. 

Paragraph  (e)  prohibits  an  explosive 
from  being  loaded  into  a  borehole  if  it  is 
damaged,  deteriorated  or  incompletely 
filled.  Using  explosives  that  are  not  in 
Iheir  approved  condition  increases  the 
risk  of  misfires  and  inadequate 
performance  of  explosives. 

One  commenter  suggested  that  the 
words  "incompletely  filled"  be  deleted. 
This  commenter  stated  that  it  is 
impossible  to  know  if  a  cartridge  is 
incompletely  filled  without  cutting  open 
the  cartridge  and  examining  the 
contents  and  thereby  damaging, 
deforming  or  changing  the  specifications 
of  the  cartridge  before  firing  it.  The 
commenter  further  stated  that  it  is  the 
explosive  manufacturer  who  has  the 
responsibility  for  ensuring  that  a 
cartridge  is  completely  filled,  not  the 
qualified  person.  MSHA  agrees  that  the 
manufacturer  is  primarily  responsible 
for  ensuring  that  the  explosives  are 
manufactured  as  approved,  which 
includes  completely  filling  each 
explosive  cartridge.  However,  should 
some  incompletely  filled  products  be 
inadvertently  distributed  by  the 
manufacturer,  those  cartridges  must  not 
be  used. 

Incompletely  filled  cartridges  are 
easily  identifiable  by  visual  inspection 
and  by  feeling  the  cartridge  in  the  hands 
while  loading.  When  an  incompletely 
filled  cartridge  is  squeezed,  there  is  too 
much  play  in  the  material  Also,  water 
gels  and  some  emulsion  explosives  are 
in  flexible  plastic  cartridges,  and  the 
qualified  person  can  see  the  amount  of 
material  in  these  types  of  explosives,  as 
well  as  feel  it.  Therefore,  this  suggestion 
has  not  been  adopted  in  the  final  rule. 
Paragraph  (f).  derived  from  Part  15. 
prohibits  explosives  of  different  brands, 
types  or  cartridge  diameters  from  being 
loaded  in  the  same  borehole.  Because  of 
the  sensitivity  variations  of  different 
types  of  explosives,  the  use  of  different 
types  or  sizes  of  explosives  in  the  same 
borehole  can  contribute  to  the 
occurrence  of  misfires. 

Several  commenters  recommended 
that  this  paragraph  be  deleted.  These 
commenters  stated  that  all  explosives 
must  pass  approval  tests  so  that  a 
mixing  of  products  should  not  cause 
problems  which  would  not  otherwise 
occur.  During  the  approval  process  for 
explosives,  tests  are  conducted  to 
ensure  that  cartridges  of  the  same 
diameter  and  from  the  same 
manufacturer  will  propagate  a 
detonation  properly.  Propagation  is 
concerned  with  the  rate  at  which 
detonation  proceeds  down  a  cartridge. 


46780        Federal  Register  /  Vol.  53.  No.  223  /  Friday,  November  18,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  223  /  Friday,  November  18.  1988  /  Rules  and  Regulations         46781 


Different  cartridge  brands  and  size  have 
different  individual  characteristics. 
When  cartridges  of  the  same  brand  are 
used  together,  a  predictable  result  can 
be  obtained  which  ensures  continuous 
and  uninterrupted  propagation.  No  test 
research  has  been  done  to  determine 
whether  a  mix  of  cartridge  types  and 
diameters  can  also  propagate  a 
detonation  properly.  Therefore,  to 
ensure  a  continuous  rate  of  detonation, 
explosive  products  must  not  be  mixed. 

Paragraph  (g)  requires  that  only 
nonconductive,  nonsparking  tamping 
poles  be  used  for  loading  and  tamping 
boreholes.  This  requirement,  which  is 
derived  from  existing  Part  15,  was  not  in 
the  proposed  rule.  Commentors 
recommended  that  the  existing  term 
"nonmetallic"  be  changed  to 
"nonferrous".  The  final  rule  uses  the 
terms  "nonconductive"  and 
"nonsparking".  The  use  of  these  types  of 
tamping  pules  eliminates  the  potential 
for  creating  sparks  that  could  cause 
premature  detonation.  The  use  of 
nonsparking  connecting  devices  for 
extendable  tamping  poles  is  permitted 
by  this  standard. 

In  the  proposed  rule,  this  section  also 
addressed  the  use  of  explosives  that  are 
below  the  approved  minimum  product 
firing  temperature.  Under  the  final  rule, 
the  minimum  product  firing  temperature 
of  explosives  is  addressed  in  §  75.1310. 

Section  75.1319    Weight  of  explosives 
permitted  in  boreholes  in  bituminous 
and  lignite  mines. 

This  standard  is  derived  from  existing 
Part  15  and  addresses  the  amount  of 
explosives  permitted  when  blasting 
coal,  coal  with  rock  partings,  or  fallen 
rock  in  bituminous  or  lignite  mines.  The 
use  of  explosives  in  excess  of  the  stated 
limitations  can  result  in  excessive  flame, 
coal  dust,  and  methane  being  released 
into  the  mine  atmosphere,  creating  the 
hazard  of  a  methane  or  coal  dust 
ignition.  Excessive  amounts  of 
explosives  can  also  contribute  to  the 
occurrence  of  cut-off  shots  in  adjacent 
holes. 

Paragraph  (a)  retains  the  existing  3- 
pound  limit  on  explosives  used  in 
boreholes  to  blast  coal,  including  coal 
with  rock  partings  and  fallen  rock. 
Several  commenters  recommended  that 
these  requirements  not  be  applicable 
when  blasting  fallen  materials 
composed  of  rock  and  its  surrounding 
coal  strata  outby  the  last  open  crosscut. 
While  the  hazards  associated  with 
blasting  fallen  material  outby  the  last 
open  crosscut  may  not  be  as  great  as  in 
the  face  area,  they  still  exist.  For 
example,  if  coal  dust  and  float  coal  dust 
present  in  these  blasting  areas  are 
placed  into  suspension  by  the 


concussion  from  the  blast,  these 
materials  can  be  ignited  by  flames 
caused  by  the  use  of  excessive 
explosives.  The  Agency  anticipates  that 
sheathed  explosive  units  will  be  used  in 
the  future  to  blast  the  vast  majority  of 
fallen  material. 

As  in  the  existing  standard,  the  Hnal 
rule  does  not  apply  when  blasting  solid 
rock  in  its  natural  deposit.  Blasting  solid 
rock  in  its  natural  deposit  can  require 
explosives  in  excess  of  3  pounds  per 
borehole  to  properly  blast  the  rock. 
Blasting  solid  rock  with  an  insufficient 
amount  of  explosives  can  result  in  rock 
overhangs  and  loose  roof  which 
increase  the  hazards  associated  with 
cleaning  up  and  supporting  the  area  that 
has  been  blasted.  In  addition,  the 
potential  for  an  ignition  of  coal  dust  or 
methane  is  significantly  less  than  when 
blasting  coal.  The  proper  amount  of 
explosives  per  borehole  depends  on  the 
specific  circumstances  involved.  A 
commenter  recommended  that  the 
proposed  phrase  "solid  rock  in  its 
natural  deposit"  be  replaced  with  the 
phrase  "rock  without  mineable  coal". 
This  commenter  stated  that  the 
proposed  phrase  could  be 
misinterpreted  to  include  sulfur  balls 
and  middle  man  in  the  coal  face.  The 
final  rule  is  consistent  with  the  existing 
regulation.  MSHA  is  unaware  of  this 
provision  being  misinterpreted  in  the 
past. 

Paragraph  (b)  requires  a  reduction  in 
the  weight  of  explosives  by  V^  pound  for 
each  foot  of  borehole  less  than  6  feet. 

Section  75. 1320    Multiple-shot  blasting. 

This  standard  is  new,  except  for 
paragraph  (a)  which  is  derived  from 
§  75.1303,  and  addresses  requirements 
for  detonator  use  and  placement  in 
multiple-shot  blasting.  Improperly  fired 
multiple-shot  blasts  can  result  in  blown- 
out  and  cut-off  shots,  both  of  which 
have  resulted  in  the  ignition  of  coal  dust 
or  methane. 

Paragraph  (a)  prohibits  mine 
operators  from  firing  rounds  containing 
more  than  20  boreholes  unless  permitted 
in  writing  by  the  District  Manager  under 
§  75.1321.  This  provision  addresses  the 
hazard  of  firing  more  than  20  boreholes 
in  a  round  which  can  release  additional 
methane,  generate  more  float  coal  dust 
and  fumes,  and  create  an  increased 
potential  for  an  explosion.  MSHA 
received  no  objections  to  a  specific  20- 
shot  limitation  in  the  preproposal  draft. 
On  the  proposed  rule,  which  was  less 
specific,  one  commenter  stated  that  60 
shots  should  be  the  limit  for  a  round 
while  other  commenters  stated  that  a  20- 
shot  limitation  should  be  specified  for 
blasting  coal.  Most  coal  production 
blasting  is  done  with  8-12  shots,  with 


the  number  of  shots  varying  according 
to  the  height  or  width  of  the  coal.  The 
need  for  blasting  more  than  20  boreholes 
more  frequently  occurs  in  development 
or  construction  work  in  rock,  which 
would  be  permitted  under  §  75.1321. 

Paragraph  (b)  prohibits  instantaneous 
detonators  and  delay  detonators  from 
being  used  in  the  same  blasting  circuit  in 
any  underground  coal  mine.  This 
practice,  which  would  not  have  been 
specifically  prohibited  by  the  proposal, 
was  added  to  the  final  rule  in  response 
to  the  recommendation  of  numerous 
commenters.  These  commenters  pointed 
out,  and  MSHA  agrees,  that  because  of 
the  different  firing  characteristics  and 
firing  times  of  instantaneous  and  short- 
delay  detonators,  the  likelihood  of 
misfires  and  the  potential  for  blown-out 
shots  is  significantly  increased  when 
they  are  used  in  the  same  circuit. 

Paragraph  (c)  is  applicable  to 
bituminous  and  lignite  mines  and 
specifies  that  only  detonators  with  delay 
periods  of  1,000  milliseconds  or  less  be 
used  when  blasting  in  these  mines.  This 
constitutes  an  editorial  change  to 
conform  to  the  definition  of  short-delay 
detonators  and  permits  the  use  of 
instantaneous  detonators.  These  are  the 
only  types  of  detonators  that  have  been 
used  in  recent  years  and  have  proven  to 
be  safe  and  effective.  They  control  the 
total  elapsed  blasting  time  of  a  round 
while  minimizing  the  possibility  of  a 
methane  or  coal  dust  explosion. 

A  commenter  suggested  that  the  use 
of  instantaneous  detonators  be 
prohibited.  This  commenter  stated  that 
short-delay  detonators  should  be 
required  in  all  mines  and  if  exceptions 
are  needed,  a  variance  could  be  granted 
by  the  District  Manager.  The  vast 
majority  of  detonators  that  will  be  used 
underground  will  be  short-delay. 
However,  as  previously  discussed, 
instantaneous  detonators  are  required  to 
be  used  when  firing  sheathed  explosive 
units.  They  may  also  have  some 
application  when  blasting  rock. 
Instantaneous  detonators  can  be  safely 
used  in  these  situations  and  to  require 
that  the  use  of  instantaneous  detonators 
be  approved  by  the  District  Manager 
will  create  an  unnecessary  paperwork 
burden  on  the  mining  industry. 

Consistent  with  this  approach,  the 
proposed  requirement  that  short-delay 
detonators  be  used  for  multiple-shot 
blasting  in  anthracite  mines  when 
required  by  the  District  Manager  is  not 
included  in  the  final  rule.  Upon  further 
review,  the  Agency  has  determined  that 
short-delay  detonators  are  not  typically 
used  in  anthracite  mines  and  the  need 
for  their  use  in  the  foreseeable  future  is 
limited.  Because  of  the  different 


characteristics  of  the  coal  seams,  mining 
methods,  and  blasting  techniques  used 
in  anthracite  mines,  long-delay 
detonators  and  instantaneous 
detonators  are  more  appropriate  for 
multiple-shot  blasting.  MSHA  has  no 
data  or  information  to  indicate  that  this 
practice  is  unsafe.  However,  as 
discussed  above,  instantaneous  and 
delay  detonators  cannot  be  used  in  the 
same  blasting  ci-cuit. 

Currently,  the  total  elapsed  blasting 
time  for  short-delay  electric  detonators 
used  in  underground  coal  mines  is 
limited  to  500  milliseconds.  However, 
research  conducted  by  the  Bureau  of 
Mines,  in  conjunction  with  MSHA,  has 
provided  evidence  that  (his  time  period 
can  be  extended  to  1,000  milliseconds 
without  increasing  the  risk  of  a  methane 
or  coal  dust  explosion.  Accordingly,  the 
final  rule  defines  "short  delay 
detonator"  as  a  detonator  with  a 
designated  delay  period  of  25  to  1.000 
millisecunds. 

Paragraph  (d)  requires  that  each 
borehole  in  a  round  be  initiated  in 
sequcni  e  from  the  opener  hole  or  holes 
in  anthracite  mines.  The  provision  was 
in  the  preproposal  draft  and  not  in  the 
proposal.  Upon  reconsideration,  the 
Agency  has  determined  that  this  is  an 
important  factor  for  blasting  in 
anthracite  mines  and  thus,  it  is 
addressed  in  the  final  rule.  Since  an 
opener  hole  is  the  first  hole  fired,  it 
Creoles  a  second  free  face  to  provide 
additional  relief  for  the  remaining 
bo-f-eholcs.  This  requirement  provides  for 
an  orderly,  controlled  blast  and  prevents 
b!ov.  n-oiit  shots,  cut-off  shots  and 
slrui.tural  damage  to  the  rib.  roof,  or 
ventilation  system  on  steeply  pitching 
seams. 

Piiragraph  (e)  addresses  arrangement 
of  detonator  delay  periods  when 
blabling  in  bituminous  and  lignite  mines. 
For  blasting  cut  coal,  this  provision 
requires  the  first  shot  fired  in  the  round 
to  be  initiated  in  the  row  nearest  the 
kerf  or  shear.  A  kerf  is  a  horizontal  cut 
that  is  created  by  removing  the  coal 
near  the  bottom  of  the  coal  face  with  a 
cutting  machine.  On  the  other  hand,  a 
shear  is  a  vertical  cut  that  is  created  by 
removing  a  portion  of  the  coal  near  the 
middle  of  the  coal  face  or  along  each 
side.  Both  kerfs  and  shears  provide  a 
second  free  face  for  relief  of  the  coal 
when  the  explosives  are  fired. 

Paragraph  (e)(l)(ii)  addresses  the 
interval  between  the  designated  delay 
periods  of  successive  shots  when 
blasting  cut  coal.  The  provision  requires 
the  interval  to  be  at  least  50 
milliseconds,  but  not  more  than  100 
milliseconds.  The  proposed  requirement 
did  not  establish  a  range  for  the  interval 


although  the  preproposal  did  specify 
such  a  range  for  sequential  firing. 

The  interval  between  the  designated 
delay  periods  of  successive  shots  is  an 
outgrowth  of  previous  experimental 
research  work  conducted  by  the  Bureau 
of  Mines  on  multiple  shot  short-delay 
blasting.  The  interval  established  in  this 
section  of  the  rule  is  also  supported  by 
research  performed  in  Great  Biitain  and 
Western  Europe  and  is  a  published 
recommendation  of  the  Institute  of 
Makers  of  Explosives.  The  research 
work  has  been  published  in 
International  Conferences  of  Directors 
of  Safety  in  Mines  Research  and  in 
formal  Bureau  of  Mines  publications 
which  are  in  the  public  domain. 
Establishing  an  upper  limit  of  100 
milliseconds  during  sequential  firing 
reduces  the  potential  for  ignition  of  gas 
or  dust  liberated  duri.ng  the  firing  of 
each  successive  shot.  It  also  minimizes 
the  potential  for  iguition  from  cut-off 
shots.  The  absence  of  an  upper  limit 
increases  the  probability  of  an  explosion 
caused  by  explosives  not  being  properly 
confined  in  a  borehole  and  thus  firing  in 
a  flammable  atmosphere.  Based  on  this 
tecliiiical  data,  MSHA  has  added  this 
requirement  to  the  final  rule. 

Paragraph  (c)(2)  addresses  the 
arrangement  of  detonators  and  the 
interval  between  the  designated  delay 
periods  of  successive  shots  when 
blasting  coal  off  the  solid.  When 
blasting  coal  off  the  solid,  the  provision 
requires  each  shot  in  the  round  to  be 
initialed  in  sequence  from  the  opener 
hole  or  holes.  The  firing  of  shots  in 
sequence  establishes  a  free  face  for 
successive  shots,  thereby  reducing  the 
potential  for  a  blown-out  shot.  The 
required  interval  between  successive 
shots  when  blasting  coal  off  the  solid  is 
also  based  on  experimental  work  by  the 
Bureau  of  Mines  in  short-delay  blasting. 

Several  commenters  recommended 
the  prohibition  of  blasting  coal  off  the 
solid.  Two  multiple  fatal  blasting 
accidents  were  cited  as  justification  for 
the  prohibition.  These  commenters 
stated  that  blasting  off  the  solid  is  a 
known  hazard  which  is  not 
economically  justified.  However,  the 
Agency  does  not  prohibit  blasting  off  the 
solid  in  the  final  rule.  Requirements  in 
the  final  rule  are  directed  to  conducting 
blasting  off  the  solid  in  a  safe  manner. 
The  requirements  control  the  amount  of 
explosive  used,  provide  for  proper 
stemming  and  tamping,  address 
placement  of  boreholes,  regulate  the 
sequence  of  firing,  specify  intervals 
between  shots,  and  place  a  limitation  on 
total  elapsed  blasting  time  not  to  exceed 
1.000  milliseconds.  In  addition,  the  final 
rule  contains  more  stringent 


requirements  for  the  qualified  persons 
who  handle  and  use  explosives.  The 
Agency's  investigation  of  the  Adkins 
Coal  Company  explosives  accident  on 
December  7, 1981,  and  the  FHR  Coal 
Company  explosives  accident  on 
January  20. 1982.  which  together  resulted 
in  15  fatalities,  revealed  that  although 
the  technique  of  blasting  coal  off  the 
solid  was  employed  at  these  two  mines, 
multiple  violations  of  MSHA  standards 
relative  to  the  safe  use  of  permissible 
explosives  were  cited  as  the  cause  of 
these  accidents. 

Section  75. 1321    Permitt,  for  firing  more 
than  20  boreholes  and  the  use  of 
nonpermissible  blasting  units. 

This  provision  clarifies  existing 
§  75.1303-1  which  allows  District 
Manager  approval  for  firing  more  than 
20  boreholes  in  a  round  and  the  use  of 
nonpermissible  blasting  units.  MSHAs 
experid«ce  has  shown  that  mine 
operators  have  utilized  it  to  obtain 
permits  to  use  nonpermis? ibie  blasting 
units  to  fire  large  numbers  of  boreholes 
during  construction  blasting  in  rock.  The 
removal  of  this  provision  from  the 
proposf.1  was  based  primarily  upon  the 
belief  that  permissible  b'asting  units 
would  be  available  to  meet  the  mining 
industry's  needs.  However.  MSHA  has 
determined  that,  at  this  time, 
permissible  blasting  units  do  not  have 
sufficient  capacity  to  perform  all 
development  and  construction  blasting 
required  by  the  industry.  Therefore,  the 
provision  in  the  existing  rule  that 
permits  the  District  Manager  to 
authorize  the  firing  of  more  than  20 
boreholes  per  round  and  to  use 
nonpermissible  blasting  units  has  been 
retained  with  minor  editorial  revisions, 
in  the  final  rule. 

Section  75.1322    Stemming  boreholes. 

This  proposal  is  derived  from  existing 
§  75.1303  and  Part  15.  except  paragraphs 
(b),  (c),  (f),  (g).  and  (h)  which  are  new.  It 
sets  forth  procedures  and  requirements 
for  stemming  boreholes.  Stemming  in 
boreholes  acts  to  suppress  the  flames 
during  blasting.  Failure  to  properly  stem 
boreholes  can  result  in  blown-out  shots. 

Paragraph  (a)  requires  only 
noncombustible  material  to  be  used  for 
stemming  boreholes.  A  commenter 
recommenced  deletion  of  the  word 
"noncombusl'ble"  stating  that  the 
terminology  v.ould  have  allowed  rock 
dust  and  wet  sand  bags  to  be  used  as 
stemming.  It  was  also  recommended,  that 
stemming  materials  be  restricted  to  clay 
and  water.  The  final  rule,  like  the 
existing  provision,  requires 
noncombustible  material  for  stemming. 
Restricting  use  to  clay  and  water  would 
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limit  the  type  of  stemming  material  and 
not  permit  use  of  materials  that  could  be 
as  equally  effective. 

Paragraph  (b)  specifies  that  stemming 
material,  except  water  bags,  must  be 
tamped  to  fill  the  entire  cross-sectional 
area  of  the  borehole.  This  requirement 
was  not  contained  in  the  proposed  rule 
but  was  included  in  the  preproposal 
draft.  Upon  further  review  by  the 
Agency,  specific  language  is  included  in 
the  final  rule  to  require  the  tamping  of 
stemming  materials  to  fill  the  entire 
cross-sectional  area  of  the  borehole. 
Stemming  material  must  be  tamped  to 
prevent  flames  from  escaping  when  a 
borehole  is  fired. 

Paragraph  (c)  requires  that  the 
stemming  materials  in  each  borehole 
contact  the  explosive  cartridge  nearest 
the  collar  of  the  borehole.  Space  or  gaps 
between  the  stemming  material  and  the 
explosives  can  significantly  reduce  the 
effectiveness  of  stemming  in  confining 
the  flames  generated  by  the  initiation  of 
explosives. 

Paragraphs  (dl  and  (e)  specify  the 
minimum  amounts  of  stemming  material 
to  be  used  based  on  the  depth  of  the 
borehole.  Experience  has  shown  these 
minimum  amounts  to  be  adequate  for 
confining  the  flame  generated  by  the 
initiation  of  explosives.  When  clay 
dummies,  moist  sand,  loose  clay,  or 
other  noncombustible  materials  are  used 
for  stemming,  the  specified  depth  of 
stemming  in  the  borehole  must  be  the 
depth  after  tamping. 

Paragraph  (f)  specifies  that  only 
pliable  clay  dummies  be  used  for 
stemming  when  blasting  off  the  solid  in 
bituminous  and  lignite  mines.  The 
preproposal  provision  would  have 
prohibited  the  use  of  water  stemming 
bags  when  blasting  coal  off  the  solid. 
This  requirement  was  not  in  the 
proposal.  In  lieu  of  only  allowing 
blasting  off  the  solid  where  permitted  by 
the  District  Manager,  as  required  in  the 
preproposal,  the  final  rule  instead 
provides  stringent  requirements  for 
controlling  this  practice.  One  of  these  is 
the  requirement  that  only  pliable  clay 
dummies  be  used  as  stemming  when 
i)lasting  off  the  solid  which  has  been 
included  as  recommended  by 
commcnters.  The  use  of  pliable  clay 
dummies  provides  additional  resistance 
against  blown-oul  holes  which  may 
result  in  a  methane  or  coal  dust  ignition. 

Parigraph  (g)  requires  that  the 
diameter  of  a  water  stemming  bag  and 
the  diameter  of  the  drill  bit  used  to  drill 
the  borehole  be  within  ''i  of  an  inch.  The 
primary  purpose  of  a  water  stemming 
iiag  is  to  provide  a  wall  of  wafer  within 
the  borehole  to  confine  flames  generated 
by  the  initiation  of  the  explosives.  The 
Bureau  of  Mines  and  MSHA  have 


determined  through  tests  that  a  spacing 
of  not  more  than  Vi  of  an  inch  between 
the  water  stemming  bag  and  the  walls  of 
a  borehole  allows  the  water  to  form  a 
complete  wall  within  the  borehole  and 
prohibits  the  flames  from  escaping  into 
the  mine  atmosphere.  However,  tests 
have  not  been  conducted  on  spacings 
greater  than  V*  of  an  inch  and  therefore 
the  rule  limits  the  spacing  to  a  known 
safe  value. 

Paragraph  (h)  sets  forth  those 
performance  characteristics  for  tear- 
and  flame-resistance  of  water  stemming 
bags  which  are  commercially  available 
for  use  in  underground  coal  mines.  The 
preproposal  specified  that  water 
stemming  bags  be  approved  by  MSHA, 
but  this  provision  was  not  included  in 
the  proposal.  In  the  absence  of  approval 
requirements,  the  Agency  added  the 
performance  characteristics  of  flame 
resistance  and  tear  resistance  in  the 
final  rule  so  that  safe  water  stemming 
bags  will  be  provided  for  use  when 
blasting  cut  coal.  The  flame  resistant 
property  reduces  the  fire  hazard  of  a 
water  stemming  bag  that  is  shot  out  of  a 
borehole  into  a  flammable  atmosphere 
during  blasting.  The  tear  resistant 
property  minimizes  the  potential  for  a 
water  bag  to  rip  or  lose  its  water  holding 
capability  while  used  to  stem  a 
borehole.  The  inclusion  of  these 
performance  characteristics  in  the  final 
rule  is  in  response  to  comments  which 
stated  that  the  proposed  rule  would 
have  permitted  the  use  of  untested 
systems. 

Section  75.1323    Blasting  circuits. 

The  final  rule  is  derived  from  existing 
Part  15.  except  for  paragraphs  (b),  (f), 
(g),  (h),  (i)  and  (j),  which  are  new.  The 
final  rule  establishes  the  requirements 
for  the  use  and  protection  of  blasting 
circuits,  including  the  blasting  cable.  To 
ensure  reliable  detonation  of  explosives 
and  to  reduce  the  risk  of  misfires  and 
premature  or  unplanned  detonation, 
devices  used  in  the  blasting  circuit  must 
be  appropriate  for  their  intended 
purpose  and  properly  maintained. 

Paragraph  (a)  requires  blasting 
circuits  to  be  protected  from  stray 
electric  current.  Blasting  circuits  can 
become  energized  by  extraneous 
sources  of  electricity  and  protection  is 
necessary  to  prevent  premature 
initiation  of  the  explosives. 

One  commenter  stated  that  static 
electricity  is  a  form  of  extraneous 
electricity  and  should  be  added  to  the 
rule.  MSHA  agrees  that  static  electricity 
is  a  form  of  stray  electricity.  However, 
the  Agency  h.is  not  specifically  added 
"st,itic  electricity"  to  the  rule  because  it 
is  considered  to  be  only  one  form  of 


stray  electricity  and  is  covered  by  the 
provisions  of  the  final  rule. 

Paragraph  (b)  prohibits  the  use  of 
detonators  made  by  different 
manufacturers  in  the  same  blasting 
circuit.  Due  to  sensitivity  variations  and 
firing  characteristics  among  detonators, 
the  combining  of  detonators  made  by 
different  manufacturers  can  result  in 
misfires.  No  objections  were  raised  by 
commenters  to  this  provision. 

Paragraph  (c)  requires  detonator  leg 
wires  to  be  kept  shunted  until  connected 
to  the  blasting  circuit.  As  suggested  by 
commenters,  the  wording  of  this 
paragraph  has  been  modified  for  clarity. 
When  leg  wires  are  not  shunted,  the 
detonator  is  subject  to  initiation  by 
extraneous  electricity.  Detonator  leg 
wires  are  shunted  when  received  from 
the  manufacturer  and  must  remain  so 
until  connected  into  the  blasting  circuit. 

Paragraph  (d)  requires  blasting  cables 
to  be  well-insulated  copper  wire  of  a 
diameter  size  not  smaller  than  18  gauge 
and  long  enough  to  permit  the  round  to 
be  fired  from  a  safe  location.  In 
response  to  a  comment  seeking 
clarification  concerning  the  size 
limitation  of  the  wire  gauge,  the  final 
rule  specifies  that  the  wire  diameter  be 
not  smaller  than  18-gauge.  The  final  rule 
sets  a  minimum  standard  for  blasting 
cable  compatibility  with  the  size  of 
capacity  of  permissible  blasting  units. 
Blasting  cable  lengths  must  permit  the 
firing  of  the  blast  from  a  safe  location 
that  is  around  at  least  one  corner  from 
the  blasting  area. 

One  commenter  recommended  that 
the  blasting  cable  be  at  least  125  feet  in 
length.  The  commenter  objected  to  the 
proposed  rule  because  it  did  not 
designate  a  minimum  length  of  blasting 
cable  and,  as  a  result,  thought  shot  firers 
would  be  encouraged  to  shoot  from  an 
unsafe  location.  In  response  to  the 
commenter.  the  final  rule  specifics  that 
the  cable  be  of  a  sufficient  length  to 
reach  around  one  comer  from  the 
blasting  area.  This  provides  a  physical 
barrier  between  the  blasting  area  and 
the  shot  firer. 

Paragraph  (e)  requires  blasting  caliles 
to  be  shunted  until  immediately  before 
the  blast  is  fired,  except  when  testing  for 
circuit  continuity.  The  connection  of  the 
blasting  cable  to  the  blasting  unit  before 
the  round  is  ready  to  be  fired 
significantly  increases  the  risk  of 
accidental  initiation. 

Paragraph  (f)  requires  that  wire  used 
between  the  blasting  cable  and  the 
detonator  circuitry  be  well-insulated, 
have  a  lesistancu  no  greater  than  20- 
gauge  copper  wire,  and  be  not  more  than 
30  feet  long.  These  requirements  prohibit 
the  use  of  wire  that  is  damaged  or  has  a 
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resistance  that  may  be  inconsistent  with 
the  capabilities  of  the  blasting  unit. 

One  commenter  recommended  that 
the  proposed  rule  increase  the 
resistance  from  that  of  20-gauge  copper 
wire  to  18-gauge  copper  wire  based  on  a 
calculation  that  the  increased  resistance 
would  reduce  the  current  fiow  adversely 
affecting  the  result  of  the  blast.  In  the 
final  rule,  the  Agency  has  specified  the 
wire  between  the  blasting  cable  and 
detonator  circuitry  be  not  more  than  'M 
feet  long  and  have  a  resistance  no 
greater  than  20-gauge  copper  wire.  The 
difference  in  the  resistance  of  18-  and 
20-gauge  copper  wire  is  insignificant 
(less  than  '4  ohm)  for  a  wire  length  of  .30 
feet  and  therefore  the  cut  rent  fiow 
would  not  be  reduced  sufficiently  to 
adversely  affect  the  result  of  the  blast. 

Paragraph  (g)  requires  that  all 
connections  in  the  blasting  circuit  be 
prof>erly  spliced  and  sufficiently 
separated  from  other  connections  to 
prevent  accidental  contact  or  arcing. 
Poor  connections  increase  the  resistance 
of  the  blasting  circuit.  Connections  that 
are  too  close  together  or  contact  each 
other  can  result  in  arcing  and  or  short 
circuiting  and  increase  the  potential  for 
a  misfire. 

Paragraph  (h)  requires  that 
uninsulated  connections  be  kept  out  of 
water  and  away  from  the  coal,  roof,  ribs 
and  fiooFrThe  term  "bare"  has  been 
changed  to  "uninsulated"  for  clarity. 
Failure  to  protect  uninsulated 
connections  can  result  in  loss  of  electric 
current  through  grounding,  increasing 
the  potential  for  misfires.  A  commenter 
aiiggested  that  these  connections  also  be 
required  to  be  kept  "clean  and  shiny". 
The  Agency  has  not  adopted  the 
commenter's  suggestion  since  the  rule 
also  requires  that  all  blasting  circuits  be 
tested  for  continuity,  which  will  indicate 
the  presence  of  proper  circuit 
connections  and  continuity. 

Paragraph  (i)  requires  blasting  circuits 
to  be  wired  in  a  single  series  when  20  or 
fewer  boreholes  are  to  be  fired  in  a 
round.  This  ensures  that  the  resistance 
of  the  blasting  circuit  is  compatible  with 
permissible  blasting  units.  One 
commenter  suggested  the  wording  be 
changed  to  "all  holes  to  be  wired  in  a  20 
or  fewer  shot  series"  as  opposed  to 
'when  20  or  fewer  shots  are  fired  in  a 
round".  This  comment  is  not  adopted  in 
the  final  rule  in  order  to  maintain 
consistency  with  the  definition  of 
"round". 

Paragraph  (j)  requires  that  blasting 
circuits  be  checked  for  circuit  continuity 
and  resistance  using  a  blasting 
galvanometer  or  other  instrument 
specifically  designed  for  testing  blasting 
circuits.  This  provision  differs  from  the 
proposal  which  did  not  require  that 


blasting  circuits  be  checked  for 
continuity  and  resistance  but  only 
required  that  certain  instruments  be 
utilized  if  checks  for  continuity  were 
made.  Two  of  the  known  causes  of 
misfires  are  the  lack  of  continuity  or 
excessive  electrical  resistance  in  the 
blasting  circuit.  MSHA's  field 
experience  and  assessment  of  factors 
and  causes  of  blasting  accidents  are 
indicative  of  the  need  to  check 
continuity  and  resistance  to  prevent 
misfires  during  blasting.  Review  of 
published  recommendations  from  the 
Bureau  of  Mines  and  British  research, 
recommendations  published  by  the 
Institute  of  Makers  of  Explosives  and 
industry-wide  comments  regarding  the 
absence  of  this  requirement  in  the 
proposed  rule  support  this  provision. 
MSHA  has,  therefore,  modified  this  rule 
to  require  that  blasting  circuits  be  tested 
with  a  proper  instrument  for  continuity 
and  resistance.  This  provision  minimizes 
the  potential  for  misfires  and  eliminates 
the  possibility  of  accidental  initiation  of 
explosives  through  use  of  improper 
checking  devices  which  can  carry 
excessive  current  capacity.  This 
prov-i.-^ion  is  consistent  with  circuit 
testing  requirements  for  m.etal  and 
nonmetal  mines  in  30  CFR  56.G121  and 
57.6121. 

Methane  concentration 


Section  75.1324 
end  tests. 

This  standard  was  in  the  proposed 
rule  and  is  derived  from  existing 
§§  75.320  and  75.1302.  It  addresses 
methane  concentrations  and  tests  in 
areas  where  e.xplosives  are  to  be  fired. 
Blasting  in  areas  which  contain 
explosive  concentrations  of  methane 
can  cause  mine  explosions. 

Paragraph  (a)  prohibits  blasting  in  any 
area  that  contains  1.0  volume  percent  or 
more  of  methane.  While  a  one  percent 
concentration  of  methane  in  air  is  not 
explosive,  it  is  recognized  throughout 
the  coal  mining  community  as  the  level 
at  which  steps  must  be  taken  to  remove 
the  methane. 

Paragraph  (b)  requires  that  tests  for 
methane  be  made  immediately  before 
shots  are  fired  and  that  these  tests  be 
made  by  a  person  qualified  to  conduct 
such  tests.  Methane  tests  made 
immediately  before  the  shots  are  fired 
provide  a  warning  of  methane 
concentrations  at  or  above  10  volume 
percent. 

One  commenter  recommended  the 
addifion  of  a  new  provision  that  would 
require  rock  dust  to  be  applied  to  all 
surfaces  from  the  face  for  at  least  40  feet 
in  all  directions.  The  commenter  stated 
that  the  existing  standards  do  not 
require  rock  dusting  to  the  face  but 
would  permit  rock  dusting  to  stop  39  feet 


from  the  face.  The  commenter  added 
that  the  area  surrounding  the  blast  is  the 
critical  area  that  needs  the  rock  dust. 
The  Agei'.cy's  current  regulations  in 
§  75.402  specify  that  all  underground 
areas  of  a  coal  mine  be  rock  dusted  to 
within  40  feet  of  all  working  faces.  Also, 
§  75.401  specifies  that  in  working  places, 
particularly  in  distances  less  than  49 
feet  from  the  face,  water,  with  or 
without  a  wetting  agent,  or  other' no  less 
effective  method  must  be  applied  to  coal 
dust  on  the  ribs,  roof,  and  floor  to 
reduce  dispersibility  and  to  minimize 
the  explosion  hazard.  The  Agency  has 
not  found  these  safety  requirements  to 
be  inadequate  and.  therefore  has  not 
adopted  the  commenter's 
recommendation  to  require  application 
of  rock  dust  to  all  surfaces  from  the  face 
for  at  least  40  feet  in  all  directions. 

Section  75.1325    Firing  procedure. 

This  standard  sets  forth  the 
procedures  to  be  followed  when  firing 
explosives.  It  is  derived  from  existing 
Part  15  except  for  paragraph  (b)  which  is 
new. 

Paragraph  (a)  requires  that  shots  be 
fired  only  by  a  qualified  person  or  a 
person  working  in  the  presence  of  and 
under  the  direction  of  a  qualtfied  person. 

Paragraph  (b)  limits  blasting  in  a 
working  place  to  one  face  at  a  time.  One 
commenter  recommended  deleting  the 
proposed  exception  which  would  have 
permitted  blasting  up  to  three  faces  in  a 
single  working  place.  1  he  final  rule  does 
not  allow  blasting  more  than  one  face  at 
a  time.  Simultaneous  firing  of  more  than 
one  face  at  a  time  can  release  additional 
methane,  generate  more  dust  and  fumes, 
and  create  a  greater  pottntial  for  an 
explosion  hazard.  Another  co.mmenter 
stated  the  proposal,  should  limit  the 
numbers  of  bc-eholes  fired  in  a  round  to 
r\o  more  than  20.  The  final  rule  in 
§  75.13201a)  provides  ihi;t  no  more  than 
20  boreholes  can  be  fired  in  a  round 
unless  a  permit  is  granted  by  the  District 
Main  j;er. 

Pa'^agraph  (r)  requires  certain  steps  to 
be  token  before  a  blast  is  fired, 
including  the  evacuation  of  persons  from 
areas  where  a  haza-d  would  be  created 
by  the  blast,  a  determination  by  the 
qualified  person  that  all  persons  are  a 
safe  distance  from  the  blasting  area,  and 
an  issuance  of  warnings  that  a  blast  is 
to  be  fired.  These  precautions  minimize 
the  exposure  of  miners  to  the  hazards 
created  by  the  force  of  the  blast. 

Sevf  ral  commenters  suggested  that 
the  proposed  requirement  spccifving  the 
evacuation  of  persons  when  blasting  be 
revised  to  require  them  to  leave  the 
working  place  and  other  areas  where  a 
hazard  would  be  created.  Commenters 
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also  suggested  clarifying  that  or!y  those 
persons  required  to  leave  need  to  be 
around  one  corner  from  the  blast.  In 
response  to  these  comments,  thf  final 
rule  has  been  reworded  to  address  these 
concerns. 

One  rommenter  suggested  that  the 
verbal  warning  given  before  blasting  be 
specific  and  consistent  throughout  the 
industry.  The  Agency  has  not  adopted 
specific  warning  language.  It  is  the 
responsibility  of  the  qualified  person  to 
determine  thai  ail  persons  are  a  safe 
distance  from  the  blasting  area 
regardless  of  the  warning  given. 

Paragraph  |di  requires  all  shots  to  be 
fired  proirpiy  after  they  are  ready  to  be 
fired.  This  practice  minimizes  the  time 
interv  j1  betwpijn  the  warning  and  firing 
of  the  round. 

At  the  requpst  of  several  commcnters, 
§  75.1324(p1  of  the  proposed  rule  has 
been  moved  and  now  appears  as 
§  75.1326(c)  oi  ihe  final  rule. 

Srction  75. 1326    Examination  after 
blasting. 

This  standard  is  derived  from  existing 
§  75.1308  and  Part  15  and  specifies  the 
steps  to  be  taken  after  blasting.  It 
prohibits  entry  into  the  blast  area  before 
it  is  clear  of  smoke  and  dust.  The 
concentrations  of  smoke  and  dust 
immediately  after  the  blast  can  impair 
the  recognition  of  hazards  such  as 
unstable  roof  and  rib  conditions.  The 
rule  also  requires  that  a  qualified  person 
or  a  person  working  in  the  presence  of 
and  under  the  direction  of  a  qualified 
person  examine  the  area  for  misfires, 
methane  and  other  hazardous  conditions 
as  soon  as  the  smoke  and  dust  have 
cleared.  An  immediate  examination 
after  blasting  enables  prompt  action  to 
bo  taken  to  correct  any  hazards 
resulting  from  the  blast.  In  addition,  the 
rule  requires  that  if  a  round  has  partially 
detonated  the  qualified  person  must 
leave  ihe  area  at  once  and  no  persons 
are  to  reenter  the  affected  area  for  at 
least  5  minutes. 

Many  commenters  recommended 
changing  the  proposed  waiting  period  of 
at  least  15  minutes  found  in  the  proposal 
at  §  75.1324(6).  to  a  waiting  period  of  at 
least  5  mlntues  before  entering  an 
affected  area  when  a  round  partially 
detonates.  Commenters  stated  th.it  the 
additional  wailing  period  of  10  minutes 
or  more  could  potentially  permit  serious 
problems  to  develop,  particularly  In 
mines  where  high  methane  liberation  is 
common.  Commenters  also  stated  that 
partial  detonation  might  result  in 
damage  to  ventilation  equipment  In  or 
near  the  face  area  and  if  repairs  were 
not  made  immediately,  dangerous 
accumulations  of  methane  could  occur. 
Commenters  also  cited  several  State 


laws  which  impose  a  5-minuta  waiting 
period  before  persons  are  permitted  to 
enter  an  affected  area  where  a  misfire 
has  occurred.  Other  commenters 
favored  the  15  minute  waiting  period. 
The  Agency  has  adopted  the  waiting 
period  of  5  minutes  in  the  final  rule. 
Should  a  fire  occur  from  a  partially 
detonated  explosive,  a  longer  waiting 
period  may  result  in  the  inability  to  fight 
and  extinguish  the  H.-e.  The  Agency  also 
considered  the  increased  hazard 
inherent  in  the  accumulation  of  methane 
to  explosive  levels  should  damage  occur 
to  the  ventilation  system  res'ilting  from 
a  protracted  period  of  time  before  re- 
en'ry  to  the  area  containing  a  partially 
detonated  round. 

Section  75.1327    Misfires. 

This  final  rule  is  derived  from  Part  15 
except  paragraph  (b)  which  Is  new.  It 
specifies  general  procedures  to  be 
followed  in  the  handling  of  misfires. 
Misfires  that  are  not  found  and  disposed 
of  promptly  and  safely  can  be 
accidentally  detonated  during  loading  or 
other  operations,  creating  the  potential 
for  serious  injury.  Because  of  varying 
product  performance  characteristics,  the 
rule  does  not  specify  a  particular 
procedure  for  handling  misfires,  but 
allows  a  qualified  person  and  mine 
management  to  address  these  situations 
on  a  case-by-case  basis. 

Paragraph  (a)  limits  the  work  in  the 
area  affected  by  a  misfire  to  that  done 
by  a  qualified  person  to  dispose  of  the 
misfire  and  other  work  to  protect 
persons,  such  as  making  necessary  roof 
control  adjustments.  This  measure  limits 
the  exposure  of  persons  to  the  hazard  of 
accidental  detonation. 

A  commenter  suggested  that  the  area 
in  which  a  qualified  person  is  working  to 
dispose  of  misfires  should  be  "dangered 
off  until  the  misfire  is  disposed  of.  The 
rule  addresses  the  substance  of  this 
commenter's  concern  by  restricting  work 
permitted  in  the  affected  area  to  only 
that  of  a  qualified  person  and  other 
work  necessary  to  protect  persons. 

Paragraph  (b)  of  the  final  rule,  as  did 
the  proposal,  addresses  to  steps  to  be 
followed  when  a  misfire  cannot  be 
disposed  of  by  a  qualified  person.  The 
rule  requires  each  accessible  entrance  to 
the  affected  area  to  be  posted  with  a 
warning  to  prohibit  entry.  The  rule  also 
requires  immediate  reporting  of 
undisposed  misfires  to  mine 
management  so  that  technical 
assistance  can  be  arranged  to  safely 
dispose  of  the  misfire. 

One  commenter  suggested  that  the 
information  concerning  misfires 
reported  to  mine  management  be 
recorded  and  maintained  as  a  record 
signed  by  the  mine  foreman.  The 


purpose  of  the  rule  is  to  provide 
information  for  mine  management  that 
will  assist  in  disposing  of  misfires  and  in 
identifying  and  eliminating  the  cause  of 
misfires.  Requiring  the  mine  operator  to 
keep  a  record  of  each  misfire  adds  to  the 
burden  of  paperwork  and  provides  no 
reasonable  assurance  that  keeping  such 
records  will  provide  Ihe  me.ans  to 
reduce  the  incidents  of  misfires  that  may 
occur.  The  Agency  considers  that  the 
manner  in  which  this  information  is  kept 
is  an  appropriate  matter  for  mine 
management  that  need  not  be  regulated. 

Section  75.1328  Damaged  or 
deteriorated  expolosives  and 
detonators. 

This  standard  sets  forth  new 
requirements  for  handling  and  disposing 
of  damaged  or  deteriorated  explosives 
or  detonators.  Such  exposives  and 
detonators  are  required  by  paragraph  (a) 
to  be  placed  in  separate  containers  of 
nonconductlve  and  nonsparking 
material  and  removed  from  the  mine  or 
placed  in  a  magazine  for  later  removal. 
Several  commenters  recommended  'hat 
damaged  or  deteriorated  explosives  and 
detonators  be  placed  in  separate 
containers  constructed  of  nonsparking 
materials  rather  than  being  placed  in 
separate  containers  with  absorbent 
material  as  specified  in  the  proposal. 
Commenters  stated  that  absorbent 
material  could  cause  an  increased 
hazard  if  the  wrong  type  of  absorbent 
material,  such  as  coal  dust,  is  used.  The 
use  of  a  container  constructed  of 
nonsparking  material  effectively 
minimizes  the  possibility  of  inadvertent 
detonation. 

The  same  commenters  recommended 
removal  of  damaged  explosives  and 
detonators  at  the  end  of  the  shift  to 
prevent  exposing  miners  to  unnecesary 
hazards.  This  suggestion  was  not 
adopted  because  paragraph  (c)  of  this 
standard  requires  deteriorated 
explosives  and  detonators  to  be  handled 
and  disposed  in  accordance  with  ttie 
instructions  of  the  manufacturer. 

Paragraph  (b)  requires  damaged 
detonators  to  be  shunted,  if  practicable, 
before  either  being  removed  from  the 
mine  or  placed  in  a  magazine.  One 
commenter  recommended  that  damaged 
or  deteriorated  detonators  be  protected 
from  stray  current.  The  final  rule 
addresses  this  provision  by  means  of 
shunting  the  detonators,  when 
p.'-acticable. 

Paragraph  (c)  requires  damaged  or 
deteriorated  explosives  or  detonators  lo 
be  handled  and  disposed  of  in 
accordance  with  the  instructions  of  the 
manufacturer  and  is  from  the 
preproposal  draft.  Commenters 


requested  inclusion  of  this  provision  in 
the  final  rule,  although  it  was  not  in  the 
proposed  rule.  Because  of  the  variety  of 
explosive  formulations  and  detonator 
types  and  characteristics,  the 
instructions  provided  by  manufacturers 
are  relied  upon  by  the  mining  industry 
as  the  authoritative  source  of 
information  when  disposing  of  damaged 
or  deteriorated  explosives.  Other 
commenters  recommended  that 
damaged  expolsives  and  detonators  be 
disposed  of  only  on  the  surface. 
However,  the  place  and  method  of 
disposal  is  addressed  in  the 
manufacturer's  specific  instructions. 

Derivation  Table 

The  following  derivation  table  lists 
the  section  number  of  each  standard  in 
the  final  rule  and  the  sectidYi  number  of 
the  existing  standard  from  which  it  is 
derived. 
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75.2  and  Part  15  2. 

75.1301 
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75.1310 _ 
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75  1310(d) 
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75.1312 
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New. 

75.1313  (a)  and  (c) 

New. 
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New. 

75.1315 

75.1300.  75.1302  and 

Part  15  (Article  IV). 

75.1315(d),  (e)  and  (f) 

New. 

75.1316 

75.1307  and  Part  15 

(Article  IV). 

75.1316(d) -.._ _.... 

New. 

75.1317 

New. 

75.1318(a),  (O.  (d)and 

New. 

(e). 

75.1318  (b).  (f),  (a) 

Part  15  (Article  IV). 

75.1319 

Part  IS  (Article  IV). 

75  1320(a) 

75.1303. 

75.1320  (b).  (c),  (d)  and 

New. 

(e) 

75.1321 

75.1303-1. 

75.1322(a) 

75.1303  and  Part  IS 

(Article  IV). 

75.1322  (c),  (d)  and  (e) 

Part  15  (Article  IV) 

75.1322(b),  (f).(g)  and 

New. 

(h). 

75.1323  (a),  (b),  (c).  (d) 

Part  15  (Article  IV). 

and  (e). 

75.1323  (f).  (g).  (h).  (i) 

New. 

and  (j). 

75.1324 

75.320  and  75.1302. 

75.1325      

Part  15  (Article  IV). 

75.1325(b) 

New. 

75.1326 

75.1308  and  Part  15 

(Article  IV). 

75.1327  (a)  and  (b)(2) 

Part  15  (Article  IV). 

75.1327(b)(1) 

New. 

75.1328 

New. 
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III.  Drafting  Information 

The  principal  persons  responsible  for 
preparing  this  final  rule  are:  Edward  C. 
Connor  and  A.  Keith  Watson.  Coal  Mine 
Safety  and  Health,  MSHA;  Harry  C. 
Verakfs.  Technical  Support.  MSHA; 
Richard  J.  Mainiero.  Bureau  of  Mines; 
Helen  B.  Caraway,  Office  of  Standards. 
Regulations  and  Variance,  MSHA;  and 
Linda  Fort.  Office  of  the  Solicitor. 
Department  of  Labor. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  MSHA  has  prepared  an  analysis 
to  identify  potential  costs  and  benefits 
associated  with  the  final  changes  to  its 
explosives  and  blasting  standards  for 
underground  coal  mines.  The  Agency 
has  incorporated  this  analysis  info  the 
Regulatory  Flexibility  Analysis  required 
by  the  Regulatory  Flexibility  Act.  In  this 
analysis,  summarized  below.  MSHA  has 
determined  that  the  final  rule  would  not 
result  in  major  cost  increases  nor  have 
an  effect  of  $100  million  or  more  on  the 
economy.  Therefore,  the  rule  is  not 
within  the  criteria  for  a  major  rule  and  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  business  when 
developing  regulatory  proposals.  The 
final  rule  clarifies  compliance 
responsibilities  and  adopts 


performance-oriented  standards  which 
will  benefit  small  mining  operations. 

In  the  following  summary  of  the  Initial 
Regulatory  Flexibility  Analysis.  MSHA 
has  compared  the  costs  and  benefits 
associated  with  the  final  requirements 
with  the  costs  of  the  existing 
requirements.  A  copy  of  the  full  analysis 
is  available  upon  request. 

MSHA  estimates  the  annual  cost  for 
compliance  with  the  existing 
requirements  to  be  $2.5  million 
compared  to  $2.9  million  for  the  final 
rule.  The  final  regulations  effect 
approximately  1700  underground  mining 
operations.  MSHA  estimates  about  975 
of  these  mines  are  small  businesses.  The 
impact  on  small  mines  under  existing 
requirements  is  $1.5  million  compared  to 
$1.8  million  for  the  final  rule 
representing  a  19  percent  increase.  For 
purposes  of  the  Regulatory  Flexibility 
Act.  MSHA  has  defined  small  Irasiness 
entities  as  mines  with  fewer  than  20 
employees. 

In  developing  cost  estimates,  MSHA 
has  taken  into  consideration  industry- 
wide practices.  Compliance  costs  are 
related  to  labor,  supplies,  and 
equipment  purchase  and  maintenance. 
In  calculating  the  costs  of  the  existing 
standards  and  the  final  role,  the  Agency 
projected  capital  expenditures  and 
recurring  costs. 

In  the  final  rule,  MSHA  has 
reorganized,  updated,  and  clarified 
existing  provisions  and  deleted 
duplicative  provisions.  MSHA  believes 
that  clarification  will  foster  a  better 
understanding  of  safe  blasting  practices 
and  that  the  new  final  requirements, 
especially  those  that  address  the  use  of 
sheathed  explosive  units,  will  afford 
greater  protection  for  the  miners. 

The  primary  benefit  of  the  final  rule  is 
the  enhanced  protection  that  the 
standards  will  provide  to  miners  who 
are  exposed  to  the  hazards  related  to 
the  use  of  explosives. 

V.  Paperwork  Reduction  Act  of  1960 

The  final  rule  contains  two  collection 
of  information  provisions  subject  to  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  The  information  collection 
requirements  in  existing  Part  15  and 
§  75.1303-1.  concerning  certification  of 
shot  firer  qualification  and  permits  for 
the  use  of  nonpermissible  blasting  units 
and  to  fire  more  than  20  boreholes,  are 
retained  in  final  5§  75.1301  and  75.1321. 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(Title  44  U.S.C.  Chapter  35).  the 
collection  cf  information  requirements 
contained  in  §§  75.1301  and  75.1321  of 
the  final  rule  have  been  approved  by 
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OMB  under  control  numbers  1219-0106 
and  1219-0025. 

List  of  Subjects  in  30  CFR  Part  75 

Mine  safety  and  health,  Mandatory 
safety  standards.  Underground  coal 
mines,  Explosives  and  blasting. 

Date:  November  9, 1988. 

David  C.  O'Neal, 

Deputy  Assistant  Secretary  for  Mine  Safely 
and  Health. 

Accordingly,  pursuant  to  30  U.S.C.  811 
Part  75  Subchapter  N,  Chapter  I,  Title  30 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Aulhority:  30  U.S.C.  811.  957.  961. 

2.  Paragraph  (c)(2)  of  §  75.2  is 
removed  and  paragraph  (c)(3]  is 
redesignated  as  (c)(2). 

3.  Newly  redesignated  §  75.2(c)(2)  is 
revised  to  read  as  follows: 

§  75.2    Definitions 

•  *  *  *  • 

(c)*  •  • 

(2)  The  manner  of  use  of  equipment 
means  the  manner  of  use  prescribed  by 
the  Secretary. 


Subpart  D— Ventilation 

§75.320    [Removed] 

4.  Subpart  D  is  amended  by  removing 
§  75.320. . 

Subpart  O— Hoisting  and  Mantrlps 

§75.1403-7    [Amended] 

5.  Section  75.1403-7  is  amended  by 
removing  and  reserving  paragraph  (i). 

6.  Subpart  N  is  revised  to  read  as 
follows: 

Subpart  N— Explosives  and  Blasting 

Sec. 

75.1300  Definitions. 

75.1301  Qualified  person. 

75.1310  Explosives  and  blasting  equipment. 

75.1311  Transporting  explosives  and 
detonators. 

75.1312  Explosives  and  detonators  in 
undert^round  magazines. 

75.1313  Explosives  and  detonuturs  outside 
of  magazines. 

75.1314  Sheathed  explosive  units. 

75.1315  Boreholes  for  explosives. 

75.1316  Preparation  before  blasting. 

75.1317  Primer  cartridges. 

75.1318  Loading  boreholes. 

75.1319  Weight  of  explosives  permitted  in 
boreholes  in  bituminous  and  lignite 
mines. 


Sec. 

75.1320  Multiple-shot  blasting. 

75.1321  Permit  for  firing  more  than  20 
boreholes  and  to  use  nonpermissible 
blasting  units. 

75.1322  Stemming  boreholes. 

73.1323  Blasting  circuits. 

75.1324  Methane  concentration  and  tests. 

75.1325  Firing  procedure. 

75.1326  Examination  after  blasting. 

75.1327  Misfires. 

75.1328  Damaged  or  deteriorated  explosives 
and  detonators. 

Subpart  N— Explosives  and  Blasting 

§75.1300    Definitions. 

The  following  deHnitions  apply  in  this 
subpart. 

/Approval.  A  document  issued  by 
MSHA  which  states  that  an  explosive  or 
explosive  unit  has  met  the  requirements 
of  this  part  and  which  authorizes  an 
approval  marking  identifying  the 
explosive  or  explosive  unit  as  approved 
as  permissible. 

Battery  starting.  The  use  of 
unconfined  explosives  to  start  the  flow 
of  coal  down  a  breast  or  chute  in  an 
anthracite  mine. 

Blasting  off  the  solid.  Blasting  the 
working  face  without  providing  a  second 
free  face  by  cutting,  shearing  or  other 
method  before  blasting. 

Instantaneous  detonator.  An  electric 
detonator  that  fires  within  6 
milliseconds  after  application  of  the 
firing  current. 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  Vi-inch 
thick  plywood,  'A-inch  thick  gypsum 
wall  board,  Vs-inch  thick  low  carbon 
steel  and  Vi-inch  thick  plywood,  bonded 
together  in  that  order. 

Opener  hole.  The  first  hole  or  holes 
fired  in  a  round  blasted  off  the  solid  to 
create  an  additional  free  face. 

Permissible  blasting  unit.  A  device 
that  has  been  approved  by  MSHA  and 
that  is  used  for  firing  electric  detonators. 

Permissible  explosive.  Any  substance, 
compound  or  mixture  which  is  approved 
by  MSHA  and  whose  primary  purpose  is 
to  function  by  explosion. 

Round.  A  group  of  boreholes  fired  or 
intended  to  be  fired  in  a  continuous 
sequence  with  one  application  of  the 
firing  current. 

Sheathed  explosive  unit.  A  device 
consisting  of  an  approved  or  permissible 
explosive  covered  by  a  sheath  encased 
in  a  sealed  covering  and  designed  to  be 
fired  outside  the  confines  of  a  borehole. 

Short-delay  electric  detonator.  An 
electric  detonator  with  a  designated 
delay  period  of  25  to  1.000  milliseconds. 

§  75. 1 30 1    Qualified  person. 

(a)  A  qualified  person  under  this 
subpart  is  a  person  who — 


(1)  Is  certified  or  qualified  to  use 
explosives  by  the  State  in  which  the 
mine  is  located  provided  that  the  State 
requires  a  demonstration  of  ability  to 
safely  use  permissible  explosives  as 
prescribed  by  this  subpart  effective 
January  17.  1989;  or 

(2)  In  States  that  do  not  certify  or 
qualify  persons  to  use  explosives 
required  by  this  section,  has  at  least  1 
year  of  experience  working  underground 
on  a  coal  producing  section  of  a  mine 
where  explosives  are  used  and 
demonstrates  to  an  authorized 
representative  of  the  Secretary  the 
ability  to  safely  use  permissible 
explosives. 

(b)  Persons  qualified  or  certified  by  a 
State  to  use  permissible  explosives  in 
underground  coal  mines  as  of  May  17, 
1989  are  considered  qualified  under  this 
section  even  though  their  State  program 
did  not  contain  a  demonstration  of 
ability  requirement. 

§  75.1310    Explosives  and  blasting 
equipment. 

(a)  Only  permissible  explosives, 
approved  sheathed  explosive  units,  and 
permissible  blasting  units  shall  be  taken 
or  used  underground. 

(b)  Black  blasting  powder,  aluminum- 
cased  detonators,  aluminum-alloy-cased 
detonators,  detonators  with  aluminum 
leg  wires,  and  safety  fuses  shall  not  be 
taken  or  used  underground. 

(c)  Explosives  shall  be  fired  only  with 
a  permissible  blasting  unit  used  in  a 
manner  consistent  with  its  approval. 
Blasting  units  approved  by  MSHA  that 
have  approval  labels  specifying  use  with 
short-delay  detonators  with  delay 
periods  between  25-500  milliseconds  are 
accepted  to  fire  short-delay  detonators 
up  to  1.000  milliseconds,  instantaneous 
detonators  and  long  period  delay 
detonators  for  anthracite  mines. 

(d)  Permissible  explosives  and 
sheathed  explosive  units  shall  not  be 
used  underground  when  they  are  below 
the  minimum  product  firing  temperature 
specified  by  the  approval.  Explosives 
previously  approved  which  do  not 
specify  a  minimum  firing  temperature 
are  permissible  for  use  so  long  as  the 
present  approval  is  maintained. 

(e)  Electric  detonators  shall  be 
compatible  with  the  blasting  unit  and 
have  sufficient  strength  to  initiate  the 
explosives  being  used. 

§  75. 1 3 1 1    Transporting  explosives  and 
detonators. 

(a)  When  explosives  and  detonators 
are  to  be  transported  underground — 

(1)  They  shall  be  enclosed  in  separate, 
substantially  constructed  containers 
made  of  nnnconductive  material,  with 


no  metal  or  other  conductive  materials 
exposed  inside,  except  as  specified  in 
paragraph  (d)  of  this  section;  and 

(2)  Each  container  of  explosives  and 
of  detonators  shall  be  indelibly  marked 
with  a  readily  visible  warning 
identifying  the  contents. 

(b)  When  explosives  and  detonators 
are  transported  by  any  cars  or 
vehicles — 

(1)  The  cars  or  vehicles  shall  be 
marked  with  warnings  to  identify  the 
contents  as  explosive.  The  warnings 
shall  be  readily  visible  to  miners 
approaching  from  any  direction  and  in 
indelible  letters; 

(2)  Explosives  and  detonators  shall  be 
transported  either  in  separate  cars  or 
vehicles,  or  if  in  the  same  cars  or 
vehicles  as  follows: 

(i)  Class  A  and  Class  C  detonators  in 
quantities  greater  than  1,000  shall  be 
kept  in  the  original  containers  as 
shipped  from  the  manufacturer  and 
separated  from  explosives  by  a 
hardwood  partition  at  least  4  inches 
thick,  a  laminated  partition  or 
equivalent;  and 

(ii)  Class  A  and  Class  C  detonators  in 
quantities  of  no  more  than  1,000  shall  be 
separated  from  explosives  by  a 
hardwood  partition  at  least  4  inches 
thick,  a  laminated  partition  or 
equivalent. 

(3)  No  persons,  other  than  those 
necessary  to  operate  the  equipment  or  to 
accompany  the  explosives  and 
detonators,  shall  be  transported  with 
explosives  and  detonators,  and 

(4)  When  explosives  and  detonators 
are  transported  using  trolley 
locomotives — 

(i)  Trips  carrying  explosives  and 
detonators  shall  be  separated  fitim  all 
other  mantrlps  by  at  least  a  5-minute 
interval;  and 

(ii)  Cars  containing  explosives  or 
detonators  shall  be  separated  from  the 
locomotives  by  at  least  one  car  that  is 
empty  or  that  contains  noncombusttble 
materials. 

(c)  When  explosives  and  detonators 
are  transported  on  conveyor  belts — 

(1)  Containers  of  explosives  shall  be 
separated  from  containers  of  detonators 
by  at  least  50  feet; 

(2)  At  least  8  inches  of  clearance  shall 
be  maintained  between  the  top  of  any 
container  of  explosives  or  container  of 
detonators  and  the  mine  roof  or  other 
obstruction; 

(3)  Except  when  persons  are  riding  the 
belt  to  accompany  explosives  or 
detonators,  a  person  shall  be  at  each 
transfer  point  between  belts  and  at  the 
unloading  location:  and 

(4)  Conveyor  belts  shall  be  stop|)ed 
before  explosives  or  detonators  are 
loaded  or  unloaded. 


(d)  When  explosives  and  detonators 
are  transported  by  hand  they  shall  be 
carried  in  separate,  nonconductivc. 
closed  containers. 

§75.1312    Explosives  and  detonators  In 
underground  magazines. 

(a)  The  quantity  of  explosives  kept 
underground  shall  not  be  more  than  is 
needed  for  48  hours  of  use. 

(b)  Except  as  provided  in  9  75.1313, 
explosives  and  detonators  taken 
underground  shall  be  kept  in — 

|1)  Separate,  closed  magazines  at 
least  5  feet  apart;  or 

(2)  The  same  closed  magazine  when — 

(i)  Separated  by  a  hardwood  partition 
at  least  4  inches  thick;  or 

(ii)  Separated  by  a  laminated 
partition;  or 

(iii)  Separated  by  a  device  that  is 
equivalent 

(c)  Only  explosives  and  detonators 
shall  be  kept  in  underground  magazines. 

(d)  Magazines  shall  be  substantially 
constructed  and  all  interior  surfaces 
shall  be  made  of  nonconductivc 
material,  with  no  metal  or  other 
conductive  material  exposed  inside. 

(e)  All  magazines  shall  be — 

(1)  Located  at  least  25  feet  from 
roadways  and  any  source  of  electric 
current 

(2)  Located  out  of  the  direct  line  of  the 
forces  from  blasting;  and 

(3)  Kept  as  dry  as  practicable. 

(f)  Magazine  locations  shall  be  posted 
with  indelibly  marked  and  readily 
visible  warnings  indicating  the  presence 
of  explosives. 

(g)  Only  materials  and  equipment  to 
be  used  in  blasting  shall  be  stored  at 
magazine  locations. 

§75.1313    Explosives  and  detonators 
outside  of  magazines. 

(a)  The  quantity  of  explosives  outside 
a  magazine  for  use  in  a  working  section 
or  other  area  where  blasting  is  to  be 
performed  shall — 

(1)  Not  exceed  100  pounds;  or 

(2)  Not  exceed  the  amount  necessary 
to  blast  one  round  when  more  than  100 
pounds  of  explosives  is  required. 

(b)  Explosives  and  detonators  outside 
a  magazine  that  are  not  being 
transported  or  prepared  for  loading 
boreholes  shall  be  kept  in  closed 
separate  containers  made  of 
nonconductive  material  with  no  metal  or 
other  conductive  material  exposed 
inside  and  the  containers  shall  be — 

(1)  At  least  15  feet  from  any  source  of 
electric  current; 

(2)  Out  of  the  direct  line  of  the  forces 
from  blasting; 

(3)  In  a  location  to  prevent  damage  by 
mobile  equipment;  and 

(4)  Kept  as  dry  as  practicable. 


(c)  Explosives  and  detonators  not 
used  during  the  shift  shall  be  returned  to 
a  magazine  by  the  end  of  the  shift. 

§  75.1314    Sheathed  expleslve  units. 

(a)  A  separate  instantaneous 
detonator  shall  be  used  to  fire  each 
sheathed  explosive  unit. 

(b)  Sheathed  explosive  units  shall  be 
primed  and  placed  in  position  for  firing 
only  by  a  qualified  person  or  a  person 
working  in  the  presence  of  and  under 
the  direction  of  a  qualified  person.  To 
prime  a  sheathed  explosive  unit,  the 
entire  detonator  shall  be  inserted  into 
the  detonator  well  of  the  unit  and  be 
held  securely  in  place. 

(c)  Sheathed  explosive  units  shall  not 
be  primed  until  immediately  before  the 
units  are  placed  where  they  are  to  be 
fired.  A  sheathed  explosive  unit  shall 
not  be  primed  if  it  is  damaged  or 
deteriorated. 

(d)  Except  in  anthracite  mines,  rock 
dust  shall  be  applied  to  the  roof,  ribs 
and  floor  within  a  40-foot  radius  of  the 
location  where  the  sheathed  explosive 
units  are  to  be  fired. 

(e)  No  more  than  three  sheathed 
explosive  units  shall  be  fn«d  at  one 
time. 

(f)  No  sheathed  explosive  unit  shall  be 
fired  in  contact  with  another  sheathed 
explosive  unit. 


S7S.t31S    BoreHetss fOr •xptotN—. 

(a)  AH  exptesives  fh^d  underground 
shall  be  confined  in  boreholes  except — 

(1)  Sheathed  explosives  units  and 
other  explosive  units  approved  by 
MSHA  for  firing  outside  the  confines  of 
a  borehole;  and 

(2)  Shots  fired  in  anthracite  mines  for 
battery  starting  or  for  blasting  coal 
overhangs.  No  person  shall  go  inside  a 
battery  to  start  the  (low  of  materiaL 

(b)  Each  borehole  in  coal  for 
explosives  shall  be  at  least  24  inches 
from  any  other  borehole  and  from  any 
free  face,  unless  prohibited  by  the 
thickness  of  the  coal  seam. 

(c)  Each  borehole  in  rock  for 
explosives  shall  be  at  least  18  inches 
from  any  other  borehole  in  rock,  at  least 
24  inches  from  any  other  borehole  m 
coal,  and  at  least  18  inches  from  any 
free  face. 

(d)  No  borehole  that  has  contained 
explosives  shall  be  used  for  starting  any 
other  hole. 

(e)  When  blasting  slab  rounds  off  the 
solid,  opener  holes  shall  not  be  drilled 
beyond  the  rib  line. 

(f)  When  coal  is  cut  for  blasting,  the 
coal  shall  be  supported  if  necessary  to 
maintain  the  stability  of  the  column  of 
explosives  in  each  borehole. 


•16788        Federal  Register  /  Vol.  53.  No.  22;i  /   Friday.  November  18.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  223  /  Friday.  November  18.  1988  /  Rules  and  Regulations        46789 


■}  75.1316    Preparation  before  blasting. 

(a)  Before  priming  any  explosives — 

(1)  All  mobile  electric  equipment  shall 
be  removed  to  a  distance  of  at  least  50 
feet  from  the  working  place  or  other 
area  where  blasting  is  to  be  performed: 
and 

(2)  All  stationary  electric  equipment 
within  50  feet  of  the  working  place  or 
other  area  where  blasting  is  to  be 
performed  shall  be  deenergized. 

(b)  Before  loading  boreholes  with 
explosives,  each  borehole  shall  be 
cleared  and  its  depth  and  direction 
determined. 

(c)  No  borehole  drilled  beyond  the 
depth  of  cut  coal  shall  be  loaded  with 
explosives  unless  that  portion  of  the 
borehole  deeper  than  the  cut  is  tamped 
with  noncombustible  material. 

(d)  When  two  working  faces  are 
approaching  each  other,  cutting,  drilling 
and  blasting  shall  be  done  at  only  one 
working  face  at  a  time  if  the  two  faces 
are  within  25  feet  of  each  other. 

§  75. 1 3 1 7    Primer  cartridges. 

(a)  Primer  cartridges  shall  be  primed 
and  loaded  only  by  a  qualified  person  or 
a  person  working  in  the  presence  of  and 
under  the  direction  of  a  qualified  person. 

(b)  Primer  cartridges  shall  not  be 
primed  until  immediately  before  loading 
boreholes. 

(c)  Only  a  nonsparking  punch  shall  be 
used  when  priming  explosive  cartridges. 

(d)  Detonators  shall  be  completely 
within  and  parallel  to  the  length  of  the 
cartridge  and  shall  be  secured  by  half- 
hitching  the  leg  wires  around  the 
cartridge  or  secured  by  an  equally 
effective  method. 

§  75. 1 3 1 8    Loading  traretioles. 

(a)  Explosives  shall  be  loaded  by  a 
qualified  person  or  a  person  working  in 
the  presence  of  and  under  the  direction 
of  a  qualified  person. 

(b)  When  boreholes  are  being  loaded, 
no  other  work  except  that  necessary  to 
protect  persons  shall  be  done  in  the 
working  place  or  other  area  where 
blasting  is  to  be  performed. 

(c)  When  loading  boreholes  drilled  at 
an  angle  of  45  degrees  or  greater  from 
the  horizontal  in  solid  rock  or  loading 
long  holes  drilled  upward  in  anthracite 
mines — 

(1)  The  first  cartridge  in  each  borehole 
shall  be  the  primer  cartridge  with  the 
end  of  the  cartridge  containing  the 
detonator  facing  the  back  of  the 
borehole;  and 

(2)  The  explosive  cartridges  shall  be 
loaded  in  a  manner  that  provides 
contact  between  each  cartridge  in  the 
borehole. 

(d)  When  loading  other  boreholes — 


(1)  The  primer  cartridge  shall  be  the 
first  cartridge  loaded  in  the  borehole; 

(2)  The  end  of  the  cartridge  in  which 
the  detonator  is  inserted  shall  face  the 
back  of  the  borehole;  and 

(3)  The  primer  cartridge  and  other 
explosives  shall  be  pushed  to  the  back 
of  the  borehole  in  a  continuous  column 
with  no  cartridge  being  deliberately 
crushed  or  deformed. 

(e)  An  explosive  shall  not  be  loaded 
into  a  borehole  if  it  is  damaged, 
deteriorated  of  if  the  cartridge  is 
incompletely  filled. 

(f)  Explosives  of  different  brands, 
types  or  cartridge  diameters  shall  not  be 
loaded  in  the  same  borehole. 

(g)  Only  nonconductive,  nonsparking 
tamping  poles  shall  be  used  for  loading 
and  tamping  boreholes.  The  use  of 
nonsparking  connecting  devices  for 
extendable  tamping  poles  is  permitted. 

§  75.1319    Weight  of  explosives  permitted 
In  boreholes  In  bituminous  and  lignite 
mines. 

(a)  The  total  weight  of  explosives 
loaded  in  any  borehole  in  bituminous 
and  lignite  mines  shall  not  exceed  3 
pounds  except  when  blasting  solid  rock 
in  its  natural  deposit. 

(b)  The  total  weight  of  explosives 
loaded  in  a  borehole  less  than  6  feet 
deep  in  bituminous  and  lignite  mines 
shall  be  reduced  by  Vz  pound  for  each 
foot  of  borehole  less  than  6  feet. 

§  75. 1 320    IMultiple-shot  blasting. 

(a)  No  more  than  20  boreholes  shall  be 
fired  in  a  round  unless  permitted  in 
writing  by  the  District  Manager  under 

§  75.1321. 

(b)  Instantaneous  detonators  shall  not 
be  used  in  the  same  circuit  with  delay 
detonators  in  any  underground  coal 
mine. 

(c)  In  bituminous  and  lignite  mines, 
only  detonators  with  delay  periods  of 
1,000  milliseconds  or  less  shall  be  used. 

(d)  When  blasting  in  anthracite  mines, 
each  borehole  in  a  round  shall  be 
initiated  in  sequence  from  the  opener 
hole  or  holes. 

(e)  Arrangement  of  detonator  delay 
periods  for  bituminous  and  lignite  mines 
shall  be  as  follows: 

(1)  When  blasting  cut  coal — 

(i)  The  first  shot  or  shots  fired  in  a 
round  shall  be  initiated  in  the  row 
nearest  the  kerf  or  the  row  or  rows 
nearest  the  shear;  and 

(ii)  After  the  first  shot  or  shots,  the 
interval  between  the  designated  delay 
periods  of  successive  shots  shall  be  at 
least  50  milliseconds  but  not  more  than 
100  milliseconds. 

(2)  When  blasting  coal  off  the  solid — 


|i)  Each  shot  in  the  round  shall  be 
initiated  in  sequence  from  the  opener 
hole  or  holes;  and 

(ii)  After  the  first  shot  or  shots,  the 
interval  between  the  designated  delay 
periods  of  successive  shots  shall  be  at 
least  50  milliseconds  but  not  more  than 
100  milliseconds. 

§75.1321    Permits  for  firing  more  tfian  20 
iBoreholes  and  for  use  of  nonpermissible 
blasting  units. 

(a)  Applications  for  permits  for  firing 
more  than  20  boreholes  in  a  round  and 
for  the  use  of  nonpermissible  blasting 
units  shall  be  submitted  in  writing  to  the 
District  Manager  for  the  district  in 
which  the  mine  is  located  and  shall 
contain  the  following  information: 

(11  The  name  and  address  of  the  mine; 

(2)  The  active  workings  in  the  mine 
affected  by  the  permit  and  the 
approximate  number  of  boreholes  to  be 
fired: 

(3)  The  period  of  time  during  which 
the  permit  will  apply; 

(4)  The  nature  of  the  development  or 
construction  for  which  they  will  be  used, 
e.g..  overcasts,  undercasts,  track 
grading,  roof  brushing  or  boom  holes: 

(5)  A  plan,  proposed  by  the  operator 
designed  to  protect  miners  in  the  mine 
from  the  hazards  of  methane  and  other 
explosive  gases  during  each  multiple 
shot,  e.g.,  changes  in  the  mine 
ventilation  system,  provisions  for 
auxiliary  ventilation  and  any  other 
safeguards  necessary  to  minimize  such 
hazards; 

(6)  A  statement  of  the  specific  hazards 
anticipated  by  the  operator  in  blasting 
for  overcasts,  undercasts,  track  grading, 
brushing  of  roof,  boom  holes  or  other 
unusual  blasting  situations  such  as 
coalbeds  of  abnormal  thickness;  and 

(7)  The  method  to  be  employed  to 
avoid  the  dangers  anticipated  during 
development  or  construction  which  will 
ensure  the  protection  of  life  and  the 
prevention  of  injuries  to  the  miners 
exposed  to  such  underground  blasting. 

(b)  The  District  Manager  may  permit 
the  firing  of  more  than  20  boreholes  of 
permissible  explosives  in  a  round  where 
he  has  determined  that  it  is  necessary  to 
reduce  the  overall  hazard  to  which 
miners  are  exposed  during  underground 
blasting.  He  may  also  permit  the  use  of 
nonpermissible  blasting  units  if  he  finds 
that  a  permissible  blasting  unit  does  not 
have  adequate  blasting  capacity  and 
that  the  use  of  such  permissible  units 
will  create  any  of  the  following 
development  or  construction  hazards: 

(1)  Exposure  to  disturbed  roof  in  an 
adjacent  cavity  while  scaling  and 
supporting  the  remaining  roof  prior  to 
wiring  a  new  series  of  boreholes: 


(2)  Exposure  to  underburden 
boreholes  where  prior  rounds  have 
removed  the  burden  adjacent  to  a 
remaining  borehole; 

(3)  Exposure  to  an  unsupported  roof 
while  redrilling  large  fragmented  roof 
rock  following  the  loss  of  predrilled 
boreholes  during  earher  blasting 
operations;  or 

(4)  Any  other  hazard  created  by  the 
use  of  permissible  blasting  units  during 
underground  development  or 
construction, 

(c)  Permits  shall  be  issued  on  a  mine- 
by-mine  basis  for  periods  of  time  to  be 
specified  by  the  District  Manager. 

(d)  Permits  issued  under  this  section 
shall  specify  and  include  as  a  condition 
of  their  use,  any  safeguards,  in  addition 
to  those  proposed  by  the  operator, 
which  the  District  Manager  issuing  such 
permit  has  determined  will  be  required 
to  ensure  the  welfare  of  the  miners 
employed  in  the  mine  at  the  time  of  the 
blasting  permitted. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0025) 

§  75. 1 322    Stemming  tioreholes 

(a)  Only  noncombustible  material 
shall  be  used  for  stemming  boreholes. 

(b)  Stemming  materials  other  than 
water  stemming  bags  shall  be  tamped  to 
fill  the  entire  cross  sectional  area  of  the 
borehole. 

(c)  Stemming  material  shall  contact 
the  explosive  cartridge  nearest  the 
collar  of  the  borehole. 

(d)  Each  borehole  4  or  more  feet  deep 
shall  be  stemmed  for  at  least  24  inches. 

(e)  Each  borehole  less  than  4  feet  deep 
shall  be  stemmed  for  at  least  half  the 
depth  of  the  borehole. 

(f)  When  blasting  off  the  solid  in 
bituminous  and  lignite  mines,  only 
pliable  clay  dummies  shall  be  used  for 
stemming. 

(g)  The  diameter  of  a  water  stemming 
bag  shall  be  within  V*  of  an  inch  of  the 
diameter  of  the  drill  bit  used  to  drill  the 
borehole. 

(h)  Water  stemming  bags  shall  be 
constructed  of  tear-resistant  and  fiame- 
resistant  material  and  be  capable  of 
withstanding  a  3-foot  drop  when  filled 
without  rupturing  or  developing  leaks. 

§  75. 1 323    Blasting  circuits. 

(a)  Blasting  circuits  shall  be  protected 
from  sources  of  stray  electric  current. 

(b)  Detonators  made  by  different 
manufacturers  shall  not  be  combined  in 
the  same  blasting  circuit. 


(c)  Detonator  leg  wires  shall  be 
shunted  until  connected  into  the  blasting 
circuit. 

(d)  Blasting  cables  shall  be — 

(1)  Well  insulated,  copper  wire  of  a 
diameter  not  smaller  than  18-guage;  and 

(2)  Long  enough  to  permit  the  round  to 
be  fired  from  a  safe  location  that  is 
around  at  least  one  corner  from  the 
blasting  area. 

(e)  Blasting  cables  shall  be  shunted 
until  immediately  before  firing,  except 
when  testing  for  circuit  continuity. 

(f)  Wire  used  between  the  blasting 
cable  and  detonator  circuitry  shall — 

(1)  Be  undamaged: 

(2)  Be  well  insulated; 

(3)  Have  a  resistance  no  greater  than 
20-guage  copper  wire;  and 

(4)  Be  not  more  than  30  feet  long. 

(g)  Each  wire  connection  in  a  blasting 
circuit  shall  be — 

(1)  Properly  spliced;  and 

(2)  Separated  from  other  connections 
in  the  circuit  to  prevent  accidental 
contact  and  arcing. 

(h)  Uninsulated  connections  in  each 
blasting  circuit  shall  be  kept  out  of 
water  and  shall  not  contact  the  coal, 
roof,  ribs,  or  floor. 

(i)  When  20  or  fewer  boreholes  are 
fired  in  a  round  the  blasting  circuit  shall 
be  wired  in  a  single  series. 

(j)  Immediately  prior  to  firing,  all 
blasting  circuits  shall  be  tested  for 
continuity  and  resistance  using  a 
blasting  galvanometer  or  other 
instrument  specifically  designed  for 
testing  blasting  circuits. 

§  75.1324    Methane  concentration  and 
tests. 

(a)  No  shot  shall  be  fired  in  an  area 
that  contains  1.0  volume  percent  or  more 
of  methane. 

(b)  Immediately  before  shots  are  fired, 
the  methane  concentration  in  a  working 
place  or  any  other  area  where  blasting 
is  to  be  performed,  shall  be  determined 
by  a  person  qualified  to  test  for 
methane. 

§  75.1325    Firing  procedures. 

(a)  Shots  shall  be  fired  by  a  qualified 
person  or  a  person  working  in  the 
presence  of  and  under  the  direction  of  a 
qualified  person. 

(b)  Only  one  face  in  a  working  place 
shall  be  blasted  at  a  time. 

(c)  Before  blasting — 

(1)  All  persons  shall  leave  the  blasting 
area  and  each  immediately  adjacent 
working  place  where  a  hazard  would  be 
created  by  the  blast,  to  an  area  that  is 


around  at  least  one  comer  from  the 
blasting  area: 

(2)  The  qualified  person  shall 
ascertain  that  all  persons  are  a  safe 
distance  from  the  blasting  area;  and 

(3)  A  warning  shall  be  given  and 
adequate  time  allowed  for  persons  to 
respond. 

(d)  All  shots  shall  be  fired  promptly, 
after  all  persons  have  been  removed  to  a 
safe  location. 

S  7S.1326    Examination  after  Masting. 

(a)  After  blasting,  the  blasting  area 
shall  not  be  entered  until  it  is  clear  of 
smoke  and  dust. 

(b)  Immediately  after  the  blasting  area 
has  cleared,  a  qualified  person  or  a 
person  working  in  the  presence  of  and 
imder  the  direction  of  a  qualified  person, 
shall  examine  the  area  for  misfires, 
methane  and  other  hazardous 
conditions. 

(c)  If  a  round  has  partially  detonated, 
the  qualified  person  shall  immediately 
leave  the  area  and  no  person  shall 
reenter  the  affected  area  for  at  least  5 
minutes. 

{75.1327    Misfires. 

(a)  When  misfires  occur,  only  workby 
a  qualified  person  to  dispose  of  misfires 
and  other  work  necessary  to  protect 
persons  shall  be  done  in  the  a^ected 
area. 

(b)  When  a  misfire  cannot  be 
disposed — 

(1)  A  quahfied  person  shall  post  each 
accessible  entrance  to  the  area  affected 
by  the  hazard  of  the  misfire  with  a 
warning  at  a  conspicuous  location  to 
prohibit  entry;  and 

(2)  The  misfire  shall  be  immediately 
reported  to  mine  management. 

S  75. 1 328    Damaged  or  deteriorated 
explosives  and  detonators. 

(a)  Damaged  explosives  or  detonators 
shall  be — 

(1)  Placed  in  separate  containers 
constructed  of  nonconductive  and 
nonsparking  materials;  and 

(2)  Removed  from  the  mine  or  placed 
in  a  magazine  and  removed  when  the 
magazine  is  resupplied. 

(b)  Damaged  detonators  shall  be 
shunted,  if  practicable,  either  before 
being  removed  from  the  mine  or  placed 
in  a  magazine. 

(c)  Deteriorated  explosives  and 
detonators  shall  be  handled  and 
disposed  of  in  accordance  with  the 
instructions  of  the  manufacturer. 

(FR  Doc.  88-26411  Filed  11-17-88:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14, 15,  and  52 

Federal  Acquisition  Regulation  (FAR); 
Commercial  Pricing  Certificates 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  the  requirements  of  FHib.  L. 
98-577  and  Pub.  L.  99-591  pertaining  to 
commercial  pricing  certificates. 
date:  Comments  should  be  submitted  to 
the  FJ\R  Secretariat  at  the  address 
shown  below  on  or  before  January  17, 
1989,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  Washington,  DC 
20405.  Please  cite  FAR  Case  85-32  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041.  OS  Building,  Washington, 
DC  20405,  (202)  523^755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  July  3,  1985  (50  FR  27560),  FAC  84- 
10,  Item  III,  Certificate  of  Commercial 
Pricing,  was  published  as  an  interim  rule 
implementing  Pub.  Laws  98-577 
(applicable  to  the  civilian  agencies)  and 
93-525  (applicable  to  DOD.  NASA,  and 
the  Coast  Guard)  requiring  that 
acquisitions  of  commercial  items  be 
subject  to  a  certification  regarding  the 
lowest  price  charged  the  public  for 
items.  Subsequently,  the  FY  87  DoD 
Appropriations  Act,  Pub.  L.  99-591, 
made  changes  to  the  statutory  coverage 
applicable  to  DoD,  NASA,  and  the  Coast 
Guard. 

The  FAR  revisions  included  in  this 
proposed  rule  implement  Pub.  Laws  98- 
577  and  9a-591  now  codified  at  41  U.SC. 
253e  and  10  U.S.C.  2323,  respectively, 
and  are  applicable  to  all  agencies. 
Under  the  proposed  coverage,  offerors/ 
contractors  in  certain  noncompetitive 
acquisitions  are  required  to  certify  that 
the  prices  offered  to  the  Government  for 
spare  or  repair  parts  that  the  contractor 
also  offers  for  sale  to  the  general  public 
are  no  higher  than  the  lowest 


commercial  price  at  which  such  parts 
were  sold  during  the  most  recent  regular 
period  of  not  less  than  30  days  duration, 
or  submit  a  written  justification  of  the 
difference.  The  final  rule,  which  will  be 
developed  after  consideration  of  the 
public  comments  received  from  this 
notice  of  proposed  rule,  will  rescind  the 
interim  rule  and  the  DFARS  coverage 
published  in  the  Federal  Register  on 
June  1,  1988  (53  FR  19960). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  adds  FAR  14.214, 
amends  15.813,  revises  the  clause  at 
52.215-32,  and  adds  the  clause  at  52.215- 
35  to  implement  Pub.  Laws  98-577  and 
99-591.  Under  the  new  coverage, 
offerors/contractors  in  certain 
noncompetitive  acquisitions  are 
required  to  certify  that  the  prices  offered 
for  spare  or  repair  parts  that  the 
contractor  offers  for  sale  to  the  general 
public  are  no  higher  than  the  lowest 
commercial  price  at  which  such  parts 
were  sold  during  the  most  recent  regular 
monthly,  quarterly,  or  other  period  of 
not  less  than  30  days  in  duration  for 
which  sales  data  are  reasonably 
available.  Such  coverage  is  not  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  information  required  should 
be  readily  available  to  small  businesses 
since  they  are  less  likely  to  have 
decentralized  sales  records  and  the 
large  volume  of  sales  transactions 
normally  associated  with  larger 
businesses.  However,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  IRFA  may  be  obtained  from  the 
FAR  Secretariat.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
Subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  Case  88-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  is  deemed  to  apply  because  the 
proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Certification  of  Commercial 
Pricing  is  being  submitted  to  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 


List  of  Subjects  in  48  CFR  Parts  14, 15, 
and  52 

Government  procurement. 

Dated:  November  14. 1988. 
Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  if  is  proposed  that  48  CFR 
Parts  14. 15,  and  52  are  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  14, 15,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  14— SEALED  BIDDING 

2.  Section  14.214  is  added  to  read  as 
follows: 

14.214    Commercial  pricing  certificates. 

Sealed  bid  acquisitions  of  parts  or 
components  as  defined  in  15.813-2  are 
subject  to  the  requirements  of  15.813, 
Commercial  Pricing  Certificates, 
including  the  solicitation  provisions  and 
contract  clause  prescription  in  15.813-7. 
when  conditions  specified  therein  are 
applicable. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

3.  Sections  15.813  through  15.813-7  are 
revised  to  read  as  follows: 

Sec. 

15.813    Commercial  pricing  certificates. 

15.813-1     Scope  and  applicability. 

15.813-2    Definitions. 

15.813-3     Policy. 

15.813-4    Requirements  for  siihni.ssion  of 

commercial  pricing  certificates. 
15.813-5    Exemption  from  the  requirement  to 

submit  commercial  pricing  certificates. 
15.813-6     Procedures. 
15.813-7    Solicitation  provision  and  contract 

clause. 
Authority:  40  U.S.C.  486(r);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c]. 

15.813    Commercial  pricing  certificates. 

15.813-1    Scope  and  applicability. 

This  section  prescribes  policies  and 
procedures  for  obtaining  certificates 
from  contractors  relating  to  prices 
offered  for  parts  or  components  as 
defined  in  15.813-2.  It  implements  the 
statutory  provisions  in  41  U.S.C.  253e  for 
civilian  agencies  and  10  U.S.C.  2323  for 
the  Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
and  Coast  Guard. 

15.813-2    Definitions. 

"Lowest  commercial  price,"  as  used  in 
this  section,  means  the  lowest  price  at 
which  a  sale  was  made  to  the  general 
public  of  a  particular  part  or  component. 


The  term  does  not  include  the  price  at 
which  a  sale  was  made  to — 

(a)  Any  agency  of  the  United  States: 

(b)  Customers  located  outside  the 
United  States: 

(c)  A  subsidiary,  affiliate,  or  parent 
business  organization  of  the  contractor 
or  any  other  branch  of  the  same 
business  entity;  and 

(d)  For  contracts  awarded  by  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
and  the  Coast  Guard,  such  term  also 
does  not  include  the  sale  to  any 
customer — 

(1)  For  resale  after  such  customer 
performs  a  service  or  function  in 
connection  with  such  part  or  component 
that  increases  the  cost  of  the  part  or 
component  unless  the  agency  procuring 
the  part  or  component  can  demonstrate 
that  the  agency  is  procuring  the  part  or 
component  before  such  service  or 
function  has  been  performed  by  any 
such  customer  (see  15.813-6(c));  or 

(2)  At  a  price  that,  for  the  purpose  of 
making  a  donation,  has  been 
substantially  discounted  below  the  fair 
market  value  or  regular  price  of  such 
part  or  component. 

"Part  or  component"  as  used  in  this 
section,  means — 

(a)  For  acquisitions  of  the  Department 
of  Defense,  the  National  Aeronautics 
and  Space  Administration,  and  the 
Coast  Guard,  any  individual  piece,  part, 
subassembly,  or  component  which  is 
furnished  for  the  logistic  support  or 
repair  of  an  end  item  and  not  as  an  end 
item  itself;  or 

(b)  For  acquisitions  of  civilian 
agencies  other  than  the  National 
Aeronautics  and  Space  Administration 
and  the  Coast  Guard,  any  individual 
part,  component,  subassembly, 
assembly,  or  subsystem  integral  to  a 
major  system,  and  other  property  which 
may  be  replaced  during  the  service  life 
of  the  system,  and  includes  spare  parts 
and  replenishment  spare  parts,  but  does 
not  include  packaging  or  labeling 
associated  with  shipment  or 
identification  of  a  part  or  component. 

15.813-3     Policy. 

Contracts  entered  into  using  other 
than  full  and  open  competition  may  not 
result  in  prices  for  parts  or  components 
(as  defined  in  15.813-2)  offered  for  sale 
to  the  public  that  exceed  the 
contractor's  lowest  commercial  prices 
for  such  parts  or  components  unless  the 
price  difference  is  clearly  justified  by 
the  seller  or  the  contracting  officer  has 
determined  to  exempt  the  contractor 
from  the  requirement  under  15.813-5(d). 
To  this  end.  41  U.S.C.  253e  and  10  U.S.C. 
2323  require  offerors  to  certify  that 
prices  offered  for  parts  or  components 


are  not  more  than  their  lowest 
commercial  prices,  or  to  submit  a 
written  statement  specifying  the  amount 
of  the  difference  between  their  lowest 
commercial  prices  for  the  parts  or 
components  and  the  prices  offered,  and 
providing  justification  for  those 
differences.  Because  the  forces  of  the 
competitive  marketplace  should  ensure 
that  the  Government  does  not  pay  too 
high  a  price  for  commercial  parts  or 
components,  commercial  pricing 
certificates  are  necessary  only  when 
these  forces  are  not  present  in  a 
particular  contract  action. 

1 5.8 1 3-4    Requirements  for  submission  of 
commercial  pricing  certificates. 

Unless  a  contract  is  exempt  from  the 
requirement  pursuant  to  15.813-5, 
commercial  pricing  certificates  are 
required  to  be  submitted  with  any  offer/ 
proposal  that: 

(a)  Includes  any  parts  or  components 
that  are  offered  for  sale  to  the  pniblic, 
and 

(b)  Is  submitted  in  connection  with 
any  of  the  following: 

(1)  Offers/proposals  in  connection 
with  contracts  to  be  awarded  without 
full  and  open  competition. 

(2)  Contract  modifications,  including 
contract  modifications  for  additional 
parts  or  components,  bat  not  including 
contract  modifications  that  are  within 
the  scope  and  under  the  terms  of  the 
contract,  such  as  contract  modifications 
issued  pursuant  to  the  Changes  clause 
(but  see  subparagraph  (b)(5)  of  this 
subsection),  or  funding  and  other 
administrative  modifications. 

(3)  Orders  under  the  provisioning  line 
item  of  a  contract  a  basic  ordering 
agreement  or  similar  arrangement  if  the 
order  is  being  placed  without  full  and 
open  competition. 

(4)  Definitization  of  price  on  a  letter 
contract,  unpriced  order,  or  other 
contract  modification,  or  order  awarded 
without  a  definitive  price.  (The 
commercial  pricing  certificate  is  not 
required  before  the  initial  award,  but 
rather  shall  be  submitted  with  the 
proposal  to  definitize.) 

(5)  Any  modification  issued  pursuant 
to  the  Changes  clause  that  results  in  the 
providing  of  new  or  different  jjarts  or 
components. 

1 5.8 1 3-5    Exemption  from  the  requirement 
to  submit  commercial  pricing  certificates. 

A  contract  is  exempt  from  the 
requirement  that  a  commercial  pricing 
certificate  be  submitted  if — 

(a)  The  simplified  small  purchase 
procedures  of  Part  13  are  used; 

(b)  An  acquisition  is  being  made 
under  the  procedures  established  by  the 
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General  Services  Administration  for  its 
multiple  award  schedule  program;  or 

(c)  An  order  is  placed  under  an 
indefinite  delivery  type  contract  (a 
certificate  is  required  in  connection  with 
the  award  without  full  and  open 
competition  of  an  indefinite  delivery 
type  contract);  or 

(d)  The  contractir^g  officer  determines 
that  obtaining  the  commercial  pricing 
certificate  is  not  appropriate  because 
of— 

(1)  National  security  considerations: 
or 

(2)  Significant  differences  between  the 
terms  of  the  commercial  sales  of  the 
parts  or  components  to  be  acquired 
under  the  contract  and  the  terms  of  the 
contract  including  differences  in 
quantity,  quality,  delivery  requirements, 
or  other  terms  and  conditions. 

15.813-6    Procedures. 

(a)  If  a  commercial  pricing  certificate 
is  required  in  accordance  with  15.813-4. 
the  contracting  officer  shall  ensure  that 
the  certificate  set  forth  in  paragraph  (b) 
of  the  clause  at  52.215-32.  Certificate  of 
Commercial  Pricing  for  Parts  or 
Components,  is  submitted  with  each 
offer/proposal.  Notice  of  the 
requirement  and  requests  for  submission 
of  a  certificate  in  the  solicitation  is 
accomplished  through  use  of  the 
solicitation  provision  at  52.215-35. 
Contracting  officers  are  encouraged  to 
enter  into  advance  agreements  with 
contractors  to  consolidate  submission 
requirements  when  detailed  repetitive 
certifications  and  justifications  would 
otherwise  be  required. 

(b)  When  requested  pursuant  to 
paragraph  (a)  of  this  subsection, 
offerors/contractors  are  required  to 
submit  the  commercial  pricing 
certificate  with  their  proposals  unless 
the  contracting  officer  determines  to 
grant  an  exemption  pursuant  to  15.813- 
5(d).  Exemptions  from  the  requirement 
to  submit  a  commercial  pricing 
certificate  should  not  be  granted 
pursuant  to  15.813-5(d)(2)  unless  the 
contracting  officer  has  sufficient 
information  to  verify  that  the 
contractor's  lowest  commercial  price  for 
parts  or  components  offered  for  sale  to 
the  public  are  subject  to  such 
substantial  differences  (in  quantity, 
quality,  delivery,  or  other  terms  and 
conditions)  from  Government  contract 
terms  so  as  to  warrant  the  exemption.  If 
the  contracting  officer  determmcs  that 
use  of  the  lowest  commercial  price  for  a 
part  or  component  is  not  appropriate  for 
a  contract  under  15.813-5(d).  this 
determination  should  be  communicated 
to  the  offeror/cgntractor  in  writing. 
Contracting  officers  may  accept 
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information  supporting  possible 
exemptions  from  offerors/contractors  at 
any  time  prior  to  agreement  on  price. 
Exemptions  relieve  the  offerors/ 
contractors  from  the  statutory  and 
contractual  submission  requirement. 

(c)  For  the  Department  of  Defense,  the 
National  Aeronautics  and  Space 
Administration,  and  the  Coast  Guard,  a 
contracting  officer  may  make  a 
determination  that  the  definition  of 
"Lowest  Commercial  Price"  in  the 
clause  at  52.215-32  shall  include  the 
price  at  which  a  sale  was  made  to  any 
person  or  corporation  for  resale  by  the 
person  or  corporation.  In  making  this 
determination,  the  contracting  officer 
must  be  able  to  demonstrate  that  the 
parts  or  components  are  being  procured 
by  the  contracting  officer  under  the 
same  terms  and  conditions  at  which  a 
sale  was  made  to  the  person  or 
corporation  for  resale. 

(d)  The  contracting  officer  shall 
request  submission  of  a  new  certificate 
when  the  validity  of  the  certificate 
originally  submitted  with  an  offer/ 
proposal  becomes  doubtful  before 
award  because  of  submission  of  a  new 
or  revised  proposal  or  as  a  result  of 
discussions. 

(e)  If,  after  award,  the  contracting 
officer  learns  or  suspects  that  a 
certificate  was  inaccurate,  incomplete, 
or  misleading,  the  contracting  officer 
shall  request  an  audit  under  the 
authority  of  paragraph  (c)  of  the  clause 
at  52.215-32.  If  the  contracting  officer 
determines  that  a  certificate  is 
inaccurate,  incomplete,  or  misleading, 
the  Government  is  entitled  to  a  price 
adjustment  for  any  overcharge  (see 
paragraph  (d)  of  the  clause  at  52.215-32). 

(f)  Individual  or  class  determinations 
made  under  15.813(d)  (1)  or  (2),  and 
advance  agreements  made  under 
paragraph  (a)  of  this  subsection,  shall  be 
documented  in  the  contract  file. 

(g)  Possession  of  a  commercial  pricing 
certificate  is  not  a  substitute  for 
examining  a  contractor's  proposal  and 
determining  that  the  prices  offered  are 
fair  and  reasonable.  The  certificate 
represents  a  tool  to  assist  the 
contracting  officer  in  the  determination. 
The  contracting  officer  shall  obtain 
sufficient  information  with  regard  to 
commercial  parts  or  components  to 
permit  an  understanding  of  the 
contractor's  commercial  pricing 
structure  and  where  within  that 
structure  the  acquisition  fits.  (See 
15.804-3(h)  and  data  obtained  on  the 
Standard  Form  1412,  Claim  for 
Exemption  from  Submission  of  Certified 
Cost  or  Pricing  Data.) 


1 5.8 1 3-7    Solicitation  provision  and 
contract  clause. 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.215-32. 
Commercial  Pricing  Certificate  for  Parts 
or  Components,  in  solicitations  and 
contracts  if  a  commercial  pricing 
certificate  is  required  by  15.813-4. 

(2)  For  civilian  agencies  other  than  the 
National  Aeronautics  and  Space 
Administration  and  the  Coast  Guard, 
the  contracting  officer  shall  insert  the 
clause  with  its  Alternate  I  in 
solicitations  and  contracts  involving  the 
furnishing  of  parts  or  components  using 
full  and  open  competition. 

(b)  The  contracting  officer  shall  insert 
the  provisions  at  52.215-35,  Commercial 
Pricing  Certificate — Notice,  in 
solicitations  if  a  commercial  pricing 
certificate  is  required  by  15.813-4. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.215-32  is  revised  to  read 
as  follows: 

52.215-32    Certification  of  commercial 
pricing  for  parts  or  components. 

As  prescribed  in  15.813-7(a),  insert  the 
following  clause: 

CERTIFICATION  OF  COMMERCIAL 
PRICING  FOR  PARTS  OR  COMPONENTS 
(NOV  1988) 

(a)  Definitions. 

"Lowest  commercial  price,"  as  used  in  thi.s 
section,  means  the  lowest  price  at  which  a 
sale  was  made  to  the  general  public  of  a 
particular  part  or  component.  The  term  does 
not  include  the  price  at  which  a  sale  was 
made  to — 

(1)  Any  agency  of  the  United  States; 

(2)  Customers  located  outside  the  United 
States: 

(3)  A  sulisidiary.  affiliate,  or  parent 
business  organization  of  the  contractor,  or 
any  other  branch  of  the  same  business  entity: 
and 

(4)  For  acquisitions  of  the  Department  of 
Defense,  the  National  Aeronautics  and  Space 
Administration,  and  the  Coast  Guard,  such 
term  also  does  not  include  the  sale  to  any 
customer — 

[i]  For  resale  after  such  customer  performs 
a  service  or  function  in  connection  with  such 
part  or  component  that  increases  the  cosit  of 
the  part  of  component  unless  the  agency 
procuring  the  part  or  component  can 
demonstrate  that  the  agency  is  procuring  the 
part  or  component  before  such  service  or 
function  has  been  performed  by  any  such 
customer  (see  15.813-6(c));  or 

(ii)  At  a  price  that,  for  the  purpose  of 
making  a  donation,  has  been  substantially 
discounted  below  the  fair  market  value  or 
regular  price  of  such  part  or  component. 

"Part  or  component."  as  used  in  this 
section,  means — 

(1)  For  acquisitions  of  the  Department  of 
Defense,  the  N.itional  Aeronautics  and  Space 
Administration,  and  the  Coast  Guard,  any  - 


individual  piece,  part,  subassembly,  or 
component  which  is  furnished  for  the  logistic 
support  or  repair  of  an  end  item  and  not  as  an 
end  item  itself;  or 

(2)  For  acquisitions  of  civilian  agencies 
other  than  the  Coast  Guard  and  the  National 
Aeronautics  and  Space  Administration,  any 
individual  part,  component,  subassembly, 
assembly  or  subsystem  integral  to  a  major 
system,  and  other  property  which  may  be 
replaced  during  the  service  life  of  the  system, 
and  includes  spare  parts  and  replenishment 
spare  parts,  but  does  not  include  packaging 
or  labeling  associated  with  shipment  or 
identification  of  a  part  or  component. 

(b)  Submission  requirements.  The  Offeror/ 
Contractor  shall  execute  and  submit  to  the 
Contracting  Officer  the  following  certificate 
with  any  offer/proposal  as  required  by  FAR 
15.813-4  when  requested  by  the  Contracting 
Officer: 

CERTIFICATE  OF  COMMERCIAL  PRICING 
FOR  SUPPLIES 

(1)  Unless  justified  in  subparagraph  (b)(2) 
of  this  clause,  by  submission  of  this  offer/ 
proposal,  the  Offeror/Contractor  certifies 
that,  to  the  best  of  its  knowledge  and  belief, 
the  prices  offered  for  those  parts  or 
components  (whether  or  not  separately 
identified)  that  the  Contractor  offers  for  sale 
are  no  higher  than  the  lowest  commercial 
price  at  which  such  items  were  sold  to  the 
public  during  the  most  recent  regular 
monthly,  quarterly,  or  other  period  for  which 
sales  data  are  reasonably  available.  prfiv/Vyp*/ 
that  in  no  event  shall  this  period  be  less  than 
30  days  in  duration. 

(2)  All  parts  or  components  for  which 
prices  offered  are  higher  than  the  lowest 
commercial  price  referred  to  in  subparagraph 
(b)(1)  of  this  certificate  are  identified  below 
(including  the  amounts  by  which  such  offered 
prices  are  higher)  and  a  written  justification 
for  the  differences  is  attached: 

Part  or  Component 

Price  Difference 

(List  as  necessary) 


Offe.i'/I'roposal  No. 

Time  period  for  sale  data 
Firm 


Tvped  name  and  S'ynature 

Title    

Date    


(End  of  certificate) 

(c)  Audit.  The  Contracting  Officer  or 
representatives  of  the  Contracting  Officer 
who  are  employees  of  the  Government  shall 
have  the  right  to  examine  and  audit  all 
dirfctly  pertinent  records  of  sales  and  related 
documents,  including  contract  terms  and 
conditions,  necessary  to  verify  the  validity  of 
any  certificate  executed  in  accordance  with 
paragraph  (b)  of  this  clause.  The  Contractor 
shall  make  those  records,  books,  data,  and 
documents  available  for  examination,  audit, 
or  reproduction  until  3  years  after  the  date 
the  certificate  set  forth  in  paragraph  (b)  of 
this  clause  is  executed.  Nothing  contained  in 
this  clause  shall  require  the  submission  of 
cost  or  pricing  data  not  otherwise  required  by 
law  or  regulation. 

(d)  Price  reduction.  If  any  price,  including 
profit  or  fee  negotiated  in  connection  with 
this  contract,  or  anv  cost  reimbursable  under 
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this  contract,  has  increased  because  the 
certification  in  subparagraph  (b)(1)  of  the 
certificate  or  the  information  provided  as 
justification  in  subparagraph  (b)(2)  of  the 
certificate  was  inaccurate,  incomplete,  or 
misleading,  the  price  or  cost  shall  be  reduced 
accordingly  and  the  contract  shall  be 
modified  to  reflect  the  reduction. 

(End  of  clause) 

Alternate  I  (Nov  1988)  As  prescribed  in 
15.81 3-7(a)(2).  insert  the  following  paragraph 
in  the  clause  without  a  paragraph  identifier, 
before  paragraph  (a)  of  this  clause: 


The  requirements  of  this  clause  shall 
become  operative  only  for  any  modifications 
to  this  contract  involving  the  furnishing  of 
parts  or  components,  as  defined  in  paragraph 
(a)  of  this  clause,  if  awarded  as  a  result  of 
other  than  full  and  open  competition. 

5.  Section  52.215-35  is  added  to  read  as 
follows: 

52.215-35    Commercial  pricing 
certificate — notice. 

COMMERCIAL  PRICING  CERTIFICATE- 
NOTICE  (NOV  1988) 

Line  Items    of  this  solicitation  are 

parts  or  components  to  be  acquired  under 


conditions  that  require  the  submission  of  a 
commercial  pricing  certificate.  The  Offeror 
shall  comply  with  the  provision  of  this 
solicitation.  52.215-32.  Certification  of 
Commercial  Pricing  for  Parts  or  Components, 
and  execute  and  submit  a  certificate  with  its 
offer. 

(End  of  provision) 

(FR  Doc.  88-26673  Filed  11-17-88:  8:45  am) 
BILUNG  CODE  M20-C1-M 
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and  Indian  Oil  and  Gas  Leases;  Drilling 
Operations;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3160 

[AA-630-87-41 1 1-02;  Circular  No.  2613] 

Onshore  Oil  and  Gas  Operations; 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  No.  2, 
Drilling  Operations 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking 
provides  for  the  issuance  of  Onshore  Oil 
and  Gas  Order  No.  2  under  the 
provisions  of  43  CFR  Subpart  3164.  This 
order  implements  and  supplements  the 
requirements  found  in  43  CFR  Subpart 
3160  as  they  apply  to  drilling  operations, 
specifically,  those  requirements  found  at 
§§  3162.3-1,  3162.3-4,  3162.4-1,  3162.4-2, 
3162.5-1.  3162.5-2,  and  3162.5-3.  This 
Order  addresses  the  Bureau  of  Land 
Management's  uniform  national 
standards  for  the  minimum  levels  of 
performance  expected  from  lessees  and 
operators  when  conducting  drilling 
operations  on  Federal  and  Indian 
(except  Osage  Tribe)  lands.  The  Order 
also  details  enforcement  actions  and 
prescribes  the  manner  in  which 
variances  may  be  obtained  from  specific 
standards.  The  Bureau's  specific 
existing  internal  guidelines  on  the 
subject  of  drilling  operations  have  never 
been  published  formally  in  a  Notice  to 
Lessees  and  Operators,  so  that  this 
Order  has  no  direct  predecessor. 
EFFECTIVE  DATE:  December  19, 1988. 
ADDRESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (610).  Bureau 
of  Land  Management,  Room  601, 
Premier  Building,  1800  C  Street  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  A.  Lemm,  (801)  524-3000  or 
Robert  Kent.  (202)  653-2174. 
SUPPLEMENTARY  INFORMATION:  Section 
3164.1  of  43  CFR  Part  3160  provides  for 
the  issuance  of  Onshore  Oil  and  Gas 
Orders  when  needed  to  implement  and 
supplement  the  regulations  in  that  part. 
All  Orders  are  promulgated  through  the 
rulemaking  process  and,  when  issued  in 
final  form,  apply  on  a  nationwide  basis. 
This  final  rulemaking  contains  such  an 
Order.  No.  2,  Drilling  Operations. 

This  Order  establishes  specific  and 
detailed  requirements  along  with 
minimum  standards  covering  well 
control  during  drilling,  casing  and 
cementing,  drilling  mud  and  the 
circulating  system,  drill  stem  testing, 
special  drilling  operations,  related 


surface  use,  and  the  abandonment  of 
drilling  operations.  These  operation 
standards  will  be  used  in  conjunction 
with  the  broad  requirements  of  Part  3180 
and  Onshore  Oil  and  Gas  Order  No.  1. 
This  Order  also  classifies  all  violations 
as  minor  or  major.  In  addition,  the  Order 
establishes  the  process  for  initially 
classifying  a  violation  as  minor  and 
reissuing  the  violation  as  major  if  not 
corrected  and  continued  drilling  has 
increased  the  adverse  impact. 

This  Order  sets  standards  designed  to 
be  minimums  for  drilling  operations  at 
specific  pressures  under  differing 
conditions  and  in  different  parts  of  the 
country.  It  is  recognized  that,  under 
some  conditions,  additional 
requirements  will  be  routinely  imposed, 
or  general  variances  to  specific 
requirements  will  be  granted,  either  in 
approval  documents  or  on  a  field  basis. 
In  some  instances,  the  Order  relies  on 
existing  standards  prepared  by  the 
American  Petroleum  Institute,  the 
Occupational  Safety  and  Health 
Administration,  the  Texas  Railroad 
Commission,  and  other  agencies.  These 
standards  are  generally  accepted  in  the 
oil  and  gas  industry. 

The  proposed  rulemaking  for  this 
Onshore  Oil  and  Gas  Order  No.  2  was 
published  in  the  Federal  Register  on 
August  13, 1987  (52  FR  30310).  The 
comment  period  ended  on  October  13, 
1987.  A  total  of  36  comments  were 
received:  24  from  business  entities,  8 
from  offices  of  Federal  agencies,  2  from 
trade  associations,  1  from  an  Indian 
tribe,  and  1  from  an  individual.  The 
comments  are  discussed  in  the 
appropriate  portions  of  this  preamble 
where  the  provisions  of  the  Order  they 
relate  to  are  discussed. 

Discussion  of  II  Definitions 

The  proposed  Order  defined  the  term 
"freeboard".  This  term  has  been 
removed  from  the  final  rulemaking 
because  the  only  reference  to  it  was  in 
the  provision  on  minimum  standards  for 
surface  use,  which  has  also  been 
removed  from  the  final  rulemaking  as 
explained  elsewhere  in  this  preamble. 

"The  term  "function  test"  has  been 
changed  to  "functionally  operated"  for 
clarification.  At  the  suggestion  of  a 
comment,  the  word  "wellbore"  has  been 
added  to  describe  the  type  of  pressures 
under  discussion. 

The  term  "H2S  trim"  was  removed  in 
the  final  rulemaking  since  the  final 
rulemaking  now  contains  no  reference  to 
this  term. 

Several  comments  suggested  changes 
to  the  term  and  definition  for  "High 
Pressure  Zone"  to  include  low  pressure 
or  lost  circulation  zones.  This  term  has 
been  replaced  throughout  the  Order  by 


"Abnormal  Pressure  Zone",  which  refers 
to  low  pressure  as  well  as  high  pressure, 
and  the  definition  modified  to  reflect 
this  distinction. 

The  term  "fresh  water"  has  been 
removed  from  the  Definitions  and 
replaced  by  the  term  "usable  water" 
wherever  it  occurred  in  the  text.  This 
Order  requires  the  protection  of  usable 
water,  which  includes  fresh  water.  The 
standard  for  "usable  water"  of  10.000 
ppm.  of  total  dissolved  solids  is  based 
on  the  regulatory  definition  by  the 
Environmental  Protection  Agency  of 
"drinking  water"  at  40  CFR  144.3. 

A  new  definition  for  the  term  "lessee" 
is  incorporated  in  this  final  rulemaking 
to  reflect  a  change  in  definition  of  the 
term  in  43  CFR  Part  3160  since  the  Draft 
Order  was  published  for  comment. 

Several  comments  on  the  definition  of 
"mud  for  plugging  purposes"  suggested 
that  it  too  restrictive.  By  using  this  term, 
the  proposed  Order  did  not  intend  to 
exclude  the  use  of  other  materials. 
Therefore,  the  final  rulemaking  has 
adopted  these  comments  and  the 
definition  has  been  expanded  to  include 
other  materials.  Consultation  with  the 
authorized  officer  is  encouraged  to 
determine  the  need  for  mud  for  plugging 
purposes  to  assure  that  usage  is 
consistent  with  environmental  concerns 
and  established  operating  practices. 

The  term  "neat  cement"  does  not 
appear  in  the  final  rulemaking,  and  the 
term  has  been  removed  from  the 
definitions. 

The  definition  for  "tagging  the  plug" 
has  been  modified  at  the  suggestion  of 
comments  to  remove  the  reference  to  an 
amount  of  weight  not  to  be  exceeded 
when  placing  the  weight  of  the  drill  pipe 
on  the  plug.  This  modification  was  made 
because  no  real  purpose  was  served  by 
placing  a  maximum  on  the  amount  of 
weight  placed  on  the  plug. 

At  the  suggestion  of  a  comment,  the 
definition  for  "targeted  tee  or  turn"  has 
been  modified  slightly  for  increased 
clarity. 

The  definition  of  "test  plug"  is  also 
amended  for  clarity. 

The  term  "exploratory  well"  has  been 
redefined  to  improve  the  description  of 
what  constitutes  an  exploratory 
(wildcat]  well. 

Seven  additional  terms  have  been 
added  to  the  Definitions  section  in  this 
final  rulemaking  in  response  to 
comments  received.  The  definition 
chosen  for  each  of  these  terms  was 
either  as  defined  by  a  referenced 
regulation  or.  when  this  was  not  the 
case,  generally  by  the  most  commonly 
used  definition  incorporating  oil  field 
vernacular. 


Discussion  of  III  Requirements 

A  comment  was  received  requesting 
clarification  of  the  introductory  portion 
of  each  "Requirement"  section  and  the 
specific  minimum  standards  that  are 
then  listed  below  each  of  these 
requirement  sections.  The  purpose  of  the 
Requirements  section  is  to  provide 
direction  as  to  what  is  to  be  included  in 
the  Application  for  Permit  to  Drill 
(APD).  as  well  as  to  provide  general 
direction  as  to  the  applicability  of  the 
minimum  standards  that  follow  each  of 
these  sections.  Neither  the  Requirements 
sections  nor  the  Minimum  Standards 
sections  are  intended  to  stand  alone. 
However,  each  section  has  been 
reviewed,  and  clarification  added  as 
appropriate. 

A.  Well  Control  Requirements 

This  portion  of  the  rulemaking 
contains  perhaps  the  most  detailed  and 
technical  section  of  the  Onshore  Order 
for  Drilling  Operations.  The  principal 
reason  for  this  is  the  need  to  establish 
minimum  standards  by  pressure  rating 
the  equipment  being  utilized.  Therefore, 
even  though  there  is  duplication  in  some 
of  the  minimum  standards  as  they 
uniformly  apply  to  2M,  3M,  5M,  and  lOM 
and  15M  systems,  substantial 
differences  in  usage  of  equipment 
require  each  pressure  rating  to  be  listed 
separately. 

A  comment  requested  a  definition  of 
the  term  "operational"  used  in  section 
III  A.l.  A  definition  for  this  term  has 
been  included  in  the  final  rulemaking  in 
the  Definitions  section. 

Other  comments  were  received  on  this 
same  section  (III.A.l.)  concerning  the 
criteria  for  establishing  the  pressure 
rating  of  the  well  control  equipment  to 
be  used.  In  the  draft  order  these  criteria 
were  established  "assuming  no  fluid 
(except  gas)  in  the  hole".  The  oil 
industry  comments  received  on  this 
section  were  critical  of  the  criteria  as 
being  too  restrictive  and  suggestive  of  a 
worst-case  scenario.  While  a  worst-case 
scenario  represents  a  legitimate  method, 
used  by  a  number  of  regulatory  agencies 
and  energy  companies  in  developing 
their  design  criteria  for  well  control,  a 
compromise  has  been  adopted  in  the 
final  rulemaking  because  assuming  a 
totally  evacuated  hole  (except  gas)  is 
too  extreme  to  use  for  establishing 
minimum  standards. 

The  compromise  wording  adopted 
assumes  a  "partially  evacuated  hole 
with  a  pressure  gradient  of  0.22  psi/ft." 
as  the  criteria  for  system  design.  This 
adopted  pressure  gradient  parameter 
assumes  a  partially  evacuated  hole 
whereby  the  hydrostatic  pressure 
gradient  is  approximately  double  that 


assumed  in  the  draft  order.  It  also 
represents  approximately  one-half  the 
hydrostatic  pressure  of  a  column  of 
water.  In  addition  to  being  an  easily 
remembered  specification,  it  also 
represents  an  appropriate  compromise 
and  a  legitimate  minimum  design 
criterion. 

A  comment  was  received  concerning 
section  1II.A.2.  suggesting  that  the  Order 
should  establish  well  control  training 
provisions.  Although  this  concept  has 
merit,  well  control  training  for  operators 
is  not  within  the  identified  scope  of  this 
rulemaking  and  accordingly  is  not 
addressed  here.  However,  this  comment 
has  been  referred  to  appropriate  BLM 
personnel  for  separate  consideration. 
Minimum  standard  III.A.i.  has  been 
editorially  modified  for  clarity  by  adding 
the  words  "well  control"  in  describing 
the  device  required  as  suggested  in  the 
comments  received. 

The  minimum  standard  III.A.ii.  for  2M 
systems  has-been  modified  as  suggested 
in  comments  to  clarify  that  an  "annular 
preventer,  double  ram  or  two  rams  with 
one  being  a  blind  and  one  being  a  pipe 
ram,"  is  required.  This  was  the  intention 
of  the  minimum  standard  contained  in 
the  draft  Order,  but  as  written  could 
have  been  understood  to  require  4  rams, 
with  1  being  a  double,  and  including  a 
blind  and  a  pipe  ram  as  well. 

The  minimum  standard  for  III.A.iii. 
received  several  comments.  Some  of 
these  noted  that  3M  systems  are  the 
ones  most  commonly  available  in  some 
regions.  Their  use,  it  was  noted,  was 
predicted  on  availability  rather  than 
necessity.  Compliance  with  the 
provisions  of  this  Order  is  considered  a 
minimum  requirement.  As  stated  in 
I.D.I..  higher  rated  equipment  may  he 
used  to  meet  and  maintain  these 
standards  without  being  held  to  the 
higher  standards  normally  applied  to 
such  equipment.  Therefore  if  the 
pressure  expected  is  in  the  2M  category, 
the  operator  should  state  this  in  the 
application.  The  use  of  equipment  of  a 
higher  pressure  rating  than  that 
approved  does  not  subject  the  operator 
to  the  specifications  for  the  higher 
pressure  rated  equipment.  Operators  are 
reminded  to  base  requests  or  equipment 
approval  on  this  understanding.  Since 
I.D.I,  clearly  addresses  the  above 
mentioned  concerns,  no  further 
explanation  or  modification  was 
deemed  necessary  in  the  text  of  the  final 
rulemaking.  It  should  be  noted  that  if 
drilling  were  to  occur  in  an  area  where  a 
2M  system  was  appropriate  and 
approved,  the  use  of  a  3M  system 
without,  for  example,  an  annular 
preventer  (which  is  not  required  in  a  2M 
system)  is,  of  course,  fully  acceptable. 
Accordingly,  along  with  the  more  liberal 


assumption  of  a  .22  psi/ft  fluid  in  the 
hole  rather  than  fully  evacuated,  as 
explained  earlier,  the  standard  is  now 
appropriate  without  further  modification 
and  as  such  is  consistent  with  API  RP53. 

Another  comment  on  this  section 
addressed  the  draft  minimum  standard 
for  a  drilling  spool  with  side  outlet 
connections.  The  comment  stated  that 
this  was  too  restrictive  because  the 
blowout  preventer  (BOP)  itself  could 
have  side  outlets  and  functions  in  the 
same  manner  as  the  drilling  spool.  The 
final  rulemaking  has  been  modified  to 
allow  for  this  type  of  equipment  and 
usage  not  only  for  a  3M  system  but  for 
higher  rated  pressure  systems  as  well. 

The  minimum  standard  in  the  final 
rulemaking  for  2  kill  line  valves  was 
modified  from  the  draft  as  suggested  by 
a  comment  to  permit  one  of  the  two 
valves  to  be  a  check  valve  to  clarify  the 
intent  of  the  Order. 

The  minimum  standard  for  safety 
valves  and  subs  was  modified  as 
suggested  by  comments  to  clarify  intent 
and  now  reads  "safety  valve  and  subs  to 
fit  all  drill  string  connections  in  use". 
This  has  been  modified  similarly  in  the 
requirements  for  higher  rated  systems  as 
well. 

The  term  "BOPE"  was  added  to  the 
minimum  standard  for  clarification.  It 
now  reads.  "All  BOPE  connections 
subject  to  well  pressure  shall  be  flanged, 
welded,  or  clamped."  Connections  not 
subjected  to  well  pressure  in  the  cellar, 
for  example,  or  those  connections 
upstream  from  check  valves,  etc.,  could 
be  hammer  unions  as  some  comments 
suggested.  The  minimum  standard 
addresses  only  those  connections 
directly  subject  to  well  pressure 
conditions.  This  same  modification  has 
been  made  to  the  minimum  standards 
for  higher  rated  systems. 

The  minimum  standards  for  5M 
systems  in  section  lII.A.iv.  generated 
numerous  comments,  many  of  which 
addressed  similar  items  and  nearly  all 
of  which  suggested  minor  changes  for 
clarity.  As  noted  below,  these  changes 
were  for  the  most  part  incorporated  in 
this  final  rulemaking. 

The  second  item  in  the  minimum 
standards  for  5M  systems  has  been 
completely  reworded  at  the  suggestion 
of  comments  and  broken  into  2  separate 
standards  to  improve  clarify  and 
expound  the  original  intent  concerning 
the  appropriate  usage  of  a  second  pipe 
ram. 

The  use  of  remote  kill  line  on  a  5M 
system  received  several  conflicting 
comments.  This  minimum  standard  is 
retained  as  proposed,  because  it  reflects 
an  appropriate  and  necessary  minimum 
standard. 
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Comments  were  received  suggesting 
that  the  minimum  standard  in  the  draft 
requiring  an  inside  BOP  or  float  sub  was 
not  appropriate  and  did  not  represent  a 
true  minimum  standard.  The 
requirement  has  not  been  removed, 
because  having  an  inside  BOP  or  float 
sub  on  site  that  will  fit  the  drill  string  is 
standard  procedure  and  necessary  to 
prevent  blowouts.  However,  this 
standard  has  been  amended  to  apply 
specifically  to  drill  string  connections  in 
use  rather  than  the  entire  string. 

The  minimum  standards  for  lOM  and 
15M  systems  in  section  III.A.2.a.v. 
received  general  comments  expressing 
satisfaction  with  all  the  specified 
standards  as  being  appropriate  and 
necessary  given  the  high  relative 
pressures  under  consideration. 
However,  other  useful  comments  were 
received  as  discussed  below  which 
addressed  issues  that  warranted  further 
consideration. 

The  minimum  standard  for  a  rotating 
head  if  conditions  warrant  as  required 
in  the  draft  Order  was  removed  since  it 
was  not  stated  as  a  true  minimum 
standard.  The  authorized  officer  at  the 
time  the  APD  is  approved  always  has 
the  discretionary  authority  to  require 
additional  equipment  if  conditions 
warrant. 

Two  comments  addressed  the 
minimum  standard  that  requires  "3 
chokes,  1  being  remotely  controlled." 
This  standard  remains  as  stated  in  the 
draft  Order  since  this  requirement  is 
weil-accepted  operating  practice  and 
represents  an  appropriate  minimum 
standard. 

The  requirement  for  a  wear  ring 
received  several  comments.  These 
ranged  from  the  belief  that  a  wear  ring 
is  appropriate  for  all  pressure  systems  to 
the  belief  that  a  wear  ring  is 
inappropriate  for  any  system.  The 
minimum  standard  for  a  wear  ring  on 
lOM  and  15M  systems  has  been  retained 
in  the  final  rulemaking  in  realization 
that  detecting  significant  wear 
particularly  in  these  higher  rated 
systems  is  directly  related  to 
responsible  well  control  equipment 
requirements. 

The  minimum  standard  in  paragraph 
III.A.2.a.vii.  attracted  1  comment 
suggesting  different  wording  to 
recognize  the  existence  of  alternative 
measures  that  would  satisfy  the  intent  of 
the  standard.  This  minimum  standard 
has  been  modified  to  accommodate  this 
request. 

The  minimum  standard  in  paragraph 
III.A.2.b.i.  generated  several  comments, 
some  of  which  suggested  that  the  choke 
lines  should  be  anchored.  This 
requirement  has  been  included  in  the 
final  rulemaking.  This  minimum 


standard  also  received  comment 
concerning  the  requirement  that  the 
lines  be  straight  unless  turns  use  tee 
blocks  or  are  targeted  with  running  tees. 
This  part  of  the  minimum  standard  was 
not  further  modified  since  it  represents 
an  appropriate  minimum  standard 
consistent  with  established  operating 
practice.  Operators  are  reminded  that  if 
an  instance  occurs  whereby  a  legitimate 
exception  to  this  practice  is  necessary  a 
variance  can  be  requested  as  explained 
elsewhere  in  this  Order. 

Several  comments  were  received 
concerning  paragraph  III.A.2.b.ii.,  which 
relates  to  the  choke  manifold  equipment 
configurations.  This  standard  was 
modified  for  clarity  to  improve  the 
original  intended  meaning.  Several 
valves  as  shown  on  the  drawing  have 
been  removed  or  their  size  reduced  as 
suggested  in  comments  since  they  did 
not  serve  an  operational  purpose  and. 
therefore,  were  not  true  minimum 
standards.  Another  comment  on  the 
choke  manifold  system  urged  that 
wording  should  be  incorporated  to  state 
that  the  system  should  be  kept  from 
freezing.  Since  the  Order  requires  that 
all  equipment  shall  be  "operational", 
which  includes  keeping  components 
from  freezing  or  from  being  affected  by 
any  other  factors  that  would  render 
them  non-operational,  no  greater 
specificity  in  this  regard  is  necessary. 

As  requested  in  comments,  the 
requirements  of  this  subpart  have  been 
clarified  by  the  addition  of  minimum 
standards  IlI.A.2.b.iii.  and  III.A.2.b.iv. 
These  paragraphs  more  clearly  specify 
the  intent  of  the  Order  relating  to 
unrestricted  flow  for  valve  lines,  and  the 
design  for  pressure  gauges. 

The  pressure  accumulator  system 
minimum  standards  for  3M  systems  in 
section  lII.A.2.c.ii.  attracted  several 
general  and  somewhat  divergent 
comments.  No  consensus  or  necessity 
for  modification  was  expressed,  and  the 
final  rulemaking  in  this  section  remains 
unchanged. 

The  minimum  standards  for  5M 
accumulator  systems  in  section 
III.A.2.c.iii.  received  several  comments 
stating  that,  as  worded,  the  standards 
were  excessive.  The  compromise 
wording  adopted  attempts  to  address 
the  concerns  of  the  comments.  However, 
the  50  percent  safety  factor  for  3  ram 
systems  is  retained  after  a  review  of 
manufacturers'  recommendations  as 
well  as  industry  recommended  practices 
since  5M  and  higher  pressure  rated 
systems  typically  require  more  stored 
volume  due  to  higher  BOP  stacks,  more 
piping  length,  etc. 

Paragraph  IlI.A.2.f.  was  amended  to 
reflect  suggestions  in  several  comments 
offering  improved  language  to  clarify  the 


minimum  standard  for  accumulator 
pump  capacity  in  accordance  with 
conventional  use.  Under  the  revised 
minimum  standard,  the  accumulator 
system  is  to  be  isolated  rather  than 
removed  from  service  for  testing  the 
pump.  Furthermore,  the  pumps  are 
required  to  be  capable  of  obtaining  a 
minimum  of  200  psi  pressure  above  the 
specified  accumulator  precharge 
pressure.  This  change  reflects  a 
recognition  that  the  1200  psi  standard  in 
the  proposed  Order  unduly  restricted 
use  of  lower  pressure  accumulator 
systems. 

Paragraph  III.A.2.g.  has  been  modified 
to  specify  how  the  valve  position  is  to 
be  maintained,  as  requested  in  several 
comments. 

Paragraph  lII.A.2.h.  generated  several 
comments  requesting  modified  language. 
A  statement  has  been  added  to  clarify 
the  intent  that  remote  controls  are  not 
required  for  2M  systems.  The 
requirement  for  remote  controls  for  3M 
systems  remains  in  place.  Again, 
operators  are  reminded  that  if  a  2M 
system  is  adequate  under  the 
requirements  of  this  Order,  and  the  use 
of  a  3M  system  is  being  used  only 
because  of  its  availability,  this  should 
be  noted  at  the  time  of  approval  and  the 
request  for  approval  should  reflect 
equipment  specified  to  handle  2M 
pressure  situations.  Only  the 
specifications  necessary  for  2M  systems 
would  be  enforced. 

The  minimum  standard  for  well 
control  equipment  testing,  I!I.A.2.i.i., 
received  a  comment  on  acceptable  test 
fluids.  Clear  water  or  an  appropriate 
clear  liquid  for  subfreezing  temperatures 
with  a  viscosity  similar  to  water  is 
required  by  this  final  rulemaking.  Use  of 
a  drilling  fluid  rather  than  a  clear  liquid 
could  mask  and/or  seal  small  leaks  and, 
therefore,  such  use  is  not  considered  an 
appropriate  practice  or  minimum 
standard,  and  the  rulemaking  has  been 
amended  to  specify  liquid  rather  than 
fluid. 

The  next  provision  providing 
minimum  standards  and  enforcement 
provisions  for  well  control  equipment 
testing,  in  section  IIl.A.2.i.ii.,  received 
comments  that  expressed  concern  as  to 
the  period  of  time  to  maintain  the 
pressure  test.  This  minimum  standard 
has  been  amended  to  effect  a 
compromise  between  the  draft  Order 
and  the  varjing  comments  received.  The 
final  rulemaking  specifies  that  the  test 
shall  be  maintained  for  "10  minutes  or 
until  the  provisions  of  the  test  are  met, 
whichever  is  greater"  instead  of  the  15- 
minute  test  period  specified  in  the  draft 
Order.  Utilization  of  a  test  plug  is 
addressed  in  the  final  rulemaking  along 
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with  accompanying  provisions  for  its 
pressure  testing. 

The  length  of  test  specified  in 
III.A.2.i.iii.  was  similarly  modified  to  "10 
minutes  or  until  provisions  of  the  test 
are  met". 

Language  in  III.A.2.i.iv.B.  is  amended 
to  make  it  clear  that  the  test  is  to  be 
performed  when  any  seal  subject  to  test 
pressure  is  broken. 

Minimum  standard  III.A.2.i.vii  is 
amended  to  require  that  the  annular 
preventer  shall  be  functionally  operated 
at  least  weekly  in  order  to  determine 
whether  the  equipment  is  in  working 
order  without  subjecting  it  to  well  bore 
pressures.  This  requirement  would  not 
significantly  damage  or  cause  premature 
wear  of  the  rubber  element. 

The  minimum  standard  III.A.2.i.ix. 
was  amended  for  clarity  to  include  the 
words  "pit  level"  in  describing  the 
blowout  prevention  equipment  (BOPE) 
drill  to  be  conducted  as  suggested  in  a 
comment.  This  clarification  refers  to  an 
exercise  to  be  performed  by  the  rig  crew 
in  response  to  a  simulation  of  a  gain  in 
the  mud  pit  level  that  would  indicate  an 
entry  of  fluid  in  the  well  bore. 

B.  Casing  and  Cementing  Requirements 

Many  comments  were  received 
concerning  the  provisions  for  casing  and 
cementing.  Although  the  philosophy  of 
what  constitutes  good  minimum 
standards  varied  somewhat  throughout 
these  comments,  those  comments  that 
provided  alternative  language  to 
accomplish  the  perceived  intent  of  the 
drafted  standards  were  especially 
useful.  The  efforts  of  those 
commentators  are  especially 
appreciated  in  resolving  and  arriving  at 
the  appropriate  minimum  standards 
herein  incorporated. 

Numerous  changes  in  the  introductory 
language  that  precedes  the  minimum 
standards  have  been  made  as  the  result 
of  comments.  The  draft  order 
inconsistently  referred  to  fresh  water 
zones  and  to  usable  water  zones 
needing  protection.  References  to  fresh 
water  zones  have  been  replaced  with 
the  term  "usable  water  zones" 
throughout  this  final  rulemaking  for 
consistency  and  for  regulatory 
compliance  since  usable  water  zones, 
which  include  fresh  water  zones,  are 
also  required  to  be  protected. 

Comments  also  suggested  alternatives 
to  the  term  "leasable  mineral  deposits." 
This  term  has  been  replaced  as 
suggested  by  the  term  "valuable  deposit 
of  minerals"  and  is  redefined  as 
indicated  in  the  definitions. 

The  criterion  for  casing  setting  depth 
has  been  revised.  The  draft  criterion 
attracted  more  comments  than  any  other 
single  item  in  the  proposed  rulemaking. 


This  requirement  as  it  appears  in  the 
final  rulemaking  is  consistent  with 
accepted  standard  field  operating 
practice  and  establishes  the  standard 
for  design  assuming  normal  drilling 
operations  and  conditions.  In  this 
context,  the  casing  would  not  have  to  be 
designed  to  anticipate  a  completely 
unloaded  situation  down-hole. 

The  minimum  design  factors  for 
tension,  collapse,  and  burst  have  been 
removed  in  this  final  rulemaking, 
because  of  the  great  variations  in 
calculation  methods  within  industry 
among  companies  and  from  region  to 
region.  However,  the  operator  will  be 
required  to  submit  the  design  factors 
that  were  utilized  in  his  design  for  all 
exploratory  wells  and/or  other  wells  as 
specified  by  the  authorized  officer. 

The  casing  design  factors  for 
formation  pressure  gradients  and 
fracture  gradients  attracted  several 
comments.  However,  since  both  items 
occur  with  a  statement  "lacking  better 
data",  there  was  a  consensus  that  these 
criteria  are  appropriate. 

The  minimum  clearance  provision  for 
a  hole/casing  annulus  received 
considerable  comment.  The  necessity 
for  an  acceptable  clearance  was  widely 
recognized,  yet  concern  was  expressed 
because  of  drill  bit  and  casing  size 
availability  considerations.  Several 
comments  included  excellent  data  on 
commonly  accepted  hole/casing  annulus 
clearances  that  are  in  part  derived  from 
drill  bit  and  casing  size  availability.  The 
most  common  example  cited  was  the 
use  of  7  inch  casing  in  an  8  1  /2  inch 
hole.  This  calculates  to  a  0.422  inch 
clearance  on  all  sides,  which,  according 
to  both  the  comments  and  further 
research  within  BL\i,  is  the  "smallest" 
prudent  clearance  necessary  to  provide 
adequate  isolation.  Therefore,  the  final 
rulemaking  establishes  0.422  inch 
clearance  on  all  sides  as  the  minimum 
design  criterion,  replacing  0.500  inch. 
Some  comments  strongly  suggested  that 
as  much  as  1  inch  on  all  sides  may  be 
necessary,  but  the  final  rulemaking 
establishes  a  practicable  minimum 
standard,  it  is  recognized  that  there 
could  be  exceptions  in  unique 
circumstances  when  the  operator  or  the 
authorized  officer  may  wish  to  vary  this 
requirement.  These  rare  exceptions  can 
be  dealt  with  by  requesting  or  requiring 
a  variance  as  explained  elsewhere  in 
this  Order.  It  should  be  realized  that,  as 
with  any  minimum  standard  or 
requirement,  the  authorized  officer  may 
require  an  increased  clearance 
depending  on  field  conditions.  For 
example,  depending  on  circumstances, 
the  authorized  representative  may 
require  additional  clearance  for  surface 
casing  strings. 


The  "waiting  on  cement"  time 
requirement  drew  several  comments 
that  differed  widely  as  to  the  suggested 
appropriate  times.  This  requirement  has 
been  amended  to  indicate  that  the  time 
must  be  adequate  to  achieve  a  minimum 
of  500  psi  compressive  strength  at  the 
casing  shoe  prior  to  drilling  out.  This 
change  was  at  the  suggestion  of 
comments  received  and  represents  the 
generally  accepted  field  operating 
practice. 

The  minimum  standard  for  casing  in 
item  HI.B.l.a.  has  been  amended  as 
suggested  in  comments  to  improve 
clarity  and  provide  for  consistency  with 
similar  regulatory  standards.  The 
standard  is  strengthened  by  requiring 
testing  and  by  requiring  reconditioned 
casing  to  meet  or  exceed  API  standards 
for  new  casing. 

The  minimum  standard  for  liners  in 
paragraph  III.B.l.b.  attracted  comments 
suggesting  the  overlap  should  be  as 
much  as  300  feet  or  as  little  as  50  feet. 
Maintaining  the  minimum  standard  at 
100  feet  of  overlap  was  deemed  the  most 
appropriate  to  combine  most 
beneficially  safety  and  economy. 
Operators  are  free  to  exceed  this 
minimum  standard. 

An  additional  comment  on  this 
section  suggested  language  making  it 
clear  when  a  pressure  test  for  liners 
should  be  performed,  and  setting  the 
standards  for  such  a  test.  This 
suggestion  has  been  adopted  in  the  final 
rulemaking. 

At  the  request  of  comments,  minimum 
standard  IIl.B.l.e.  has  been  amended  to 
specify  that  the  required  report  is  to  be 
made  before  running  the  next  string  of 
casing  or  before  requesting  plugging 
orders,  whichever  occurs  first. 

The  minimum  standard  in  paragraph 
IlI.B.I.f.  received  comments  both  on  the 
standard  for  placement  of  centralizers 
and  on  the  standard  for  determining  the 
corrective  action.  These  comments  have 
been  adopted.  The  standards  have  been 
amended  to  improve  the  likelihood  of 
there  being  an  adequate  cement  bond. 

Minimum  standard  IIl.B.l.g.  for  use  of 
top  and  bottom  plugs  was  amended  to 
improve  clarity  and  to  set  forth 
acceptable  alternatives  for  isolating  the 
cement  from  contamination. 

Minimum  standard  IIl.B.l.h.  on 
pressure  testing  casing  strings  has  been 
rephrased  as  suggested  by  comments  in 
order  to  clarify  the  intent  as  well  as  the 
technical  reasoning.  As  published  in  the 
proposed  rulemaking,  the  standard  for 
pressure  testing — 1  psi  per  fool  of  casing 
length — was  an  error,  and  the  final 
Order  returns  to  the  standard  that  has 
been  employed  historically. 
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One  comment  was  received 
suggesting  alternative  wording  to  make 
minimum  standard  III.B.l.i.  on  testing 
the  pressure  integrity  of  each  casing 
shoe  more  flexible  to  meet  varying 
pressure  situations  at  different  depths 
and  in  different  formations.  Recognizing 
that  the  well  may  not  require  a  5M 
system  until  it  reaches  greater  depth,  the 
suggested  wording  has  been  adopted. 
The  final  Order  relaxes  the  requirement 
for  portions  of  wells — generally  the 
upper  portions — that  may  not  require  a 
5M  system. 

C.  Mud  Program  Requirements 

One  comment  was  received  asking 
that  the  term  "mudding  up"  be  defined. 
The  final  rulemaking  includes  a 
definition  of  this  term. 

In  response  to  comments,  the  last 
sentence  of  the  requirement  statement 
for  this  section  was  modified  by 
replacing  "and"  with  "or"  in  recognition 
that  being  relatively  near  a  premix  bulk 
mud  supply  is  a  sufficient  and 
acceptable  alternative  to  maintaining 
sufficient  quantities  of  mud  materials  on 
site. 

For  clarity  and  at  the  suggestion  of  a 
comment,  the  word  "equipment"  has 
been  added  to  the  term  "visual  mud- 
monitoring"  in  minimum  standard 
in.C.2. 

Minimum  standard  III.C.3.  of  the  mud 
program  requirements  has  been 
modified  as  suggested  by  several 
comments  to  require  having  mud 
monitoring  equipment  in  place  on  all 
systems  only  when  abnormal  pressures 
are  anticipated  by  the  operator.  A 
definition  of  "abnormal  pressure"  has 
been  added  in  the  definitions  section  to 
clarify  when  the  operator  is  required  to 
have  monitoring  equipment  in  place.  In 
exploration  areas,  applications  for 
permit  to  drill  (APD)  will  be  approved 
only  if  they  call  for  monitoring 
equipment  to  be  in  place,  because  in 
such  situations  there  can  be  little  or  no 
basis  for  anticipating  normal  pressures. 

A  change  in  the  proposed  Order  at 
paragraph  1I1.C.4.  on  testing  for 
viscosity,  density,  and  gel  strength  was 
made  in  response  to  comments  staling 
that  the  Order  should  specify  when  it  is 
necessary  to  begin  requiring  mud  tests. 
This  has  been  done  in  the  final 
rulemaking  by  specifying  that  after 
mudding  up,  the  tests  should  occur  every 
24  hours. 

Several  comments  were  received 
objecting  to  the  minimum  standard 
III.C.5.  on  the  use  of  trip  tanks.  The 
requirement  only  applies  to  lOM,  15M, 
and  upgraded  5M  systems.  Systems  in 
such  high  pressure  situations  are  unique 
by  their  nature  and  require  special 
equipment  to  aid  in  the  detection  of 


kicks.  This  standard  therefore  remains 
unchanged,  except  that  the  authorized 
officer  is  given  discretion,  for  5M 
systems,  to  require  a  trip  tank  if 
conditions  warrant. 

Minimum  standard  III.C.6.  on  gas 
detection  equipment  has  been 
completely  rewritten,  at  the  suggestion 
of  one  comment,  to  add  a  provision  for 
monitoring  other  hydrocarbon  gases, 
such  as  methane,  as  well  as  hydrogen 
sulfide.  An  editorial  change  was  also 
made  to  correct  the  HjS  concentration 
listed  from  100  ppm  to  20  ppm. 

The  language  of  standard  III.C.7.  on 
flare  systems  has  been  changed  to 
improve  clarity  by  specifying  that  flare 
lines  shall  be  positioned  in  the 
prevailing  downwind  direction  from  the 
gas  source.  In  addition,  the  flare  line 
discharge  distance  has  been  changed 
from  150  feet  to  100  feet  for  consistency 
with  proposed  Order  6,  which  is  in 
preparation,  and  with  standards  set  by 
the  Occupational  Safety  and  Health 
Administration. 

Standard  III.C.8.  has  been  amended  to 
require  the  installation  of  a  mud-gas 
separator  (gasbuster)  as  specified  at 
least  500  feet  above  the  anticipated 
hydrocarbon  zone  instead  of  1,000  feet 
as  stated  in  the  proposed  rulemaking, 
and  only  for  systems  of  lOM  or  greater, 
or  those  where  abnormal  pressures  are 
anticipated  even  if  the  system  is  not 
lOM,  rather  than  for  all  5M  or  greater 
systems  as  provided  in  the  proposed 
rulemaking.  Several  comments 
requested  this  change,  which  will  also 
be  consistent  with  the  proposed  Order  6 
on  HjS  Operations.  This  approach  is 
more  reasonable  and  flexible.  The 
standard  applies  only  in  those  discrete 
areas  where  separators  are  most  likely 
to  be  needed.  Additionally,  the  violation 
in  the  final  rulemaking  is  classified  as 
"minor"  in  recognition  that  the 
correction  could  readily  be  made  before 
encountering  the  anticipated 
hydrocarbon  zone. 

D.  Drill  Stem  Testing  Requirements 

A  number  of  comments  addressed  the 
proposed  prohibition  of  initiating  drill 
stem  testing  (DST)  outside  of  daylight 
hours.  This  provision  has  been  modified 
to  alloyv  the  authorized  officer  a  degree 
of  flexibility  in  approving  DST  in 
recognition  that  in  the  northern  latitudes 
and  during  the  winter  months,  initiation 
of  a  DST  in  daylight  may  not  be 
practicable.  Special  safety  requirements 
may  be  imposed  by  the  authorized 
officer  in  those  instances.  Also,  closed 
chamber  DST  may  be  accomplished  day 
or  night  and  provision  for  this  has  been 
added  as  suggested  in  comments  and  to 
clarify  the  original  intention  of  the  draft. 


Standards  III.D.l.  and  D.2.  were 
editorially  amended  for  clarity  as 
suggested  in  comments. 

Standard  III.D.3.  on  the  location  of 
combustion  engines  has  been  amended 
to  make  it  consistent  with  the  OSHA 
requirement  that  they  be  located  no 
closer  than  100  feet  from  the  well  bore, 
unless  equipped  with  arresters  and/or 
water  cooled  exhaust  manifolds. 

E.  Special  Drilling  Operations 

Numerous  comments  were  received 
concerning  this  section.  Many  of  these 
addressed  the  minimum  distances 
specified.  In  response  to  these 
comments,  all  distances  have  been 
standardized  and  reduced  to  100  feet. 
For  example,  the  length  of  the  blooie 
line,  required  to  be  150  feet  from  the 
well  bore  in  the  proposed  rulemaking,  is 
now  100  feet.  In  all  cases,  the  distances 
specified  in  this  final  rulemaking 
pertaining  to  Special  Drilling  Operations 
are  consistent  with  similar  requirements 
of  OSHA. 

Another  comment  suggested 
modifying  the  minimum  standard 
concerning  the  straight  run  on  the>-blooie 
line.  This  has  been  modified  by  the 
addition  of  the  words  "unless  otherwise 
approved"  because  there  may  be 
instances  where  a  straight  run  may  not 
be  feasible. 

One  comment  suggested  removal  of 
the  minimum  standard  requiring 
dedusfer  equipment  during  air/gas 
drilling.  This  comment  was  not  adopted 
due  to  the  potentially  serious 
environmental  consequences.  If  an 
operator  has  a  special  situation  and  can 
justify  not  using  deduster  equipment,  he 
can  request  a  variance  of  the  authorized 
representative  as  detailed  elsewhere  in 
this  Order. 

As  suggested  in  a  comment,  the 
minimum  standard  for  containment  of 
cuttings  and  the  circulating  medium  has 
been  amended  to  specify  the  required 
mode  of  containment. 

Several  comments  dealt  with  the  draft 
minimum  standard  requiring  an 
automatic  igniter  and  a  continuous  pilot 
light  on  the  blooie  line.  This  standard 
has  been  modified  to  provide  that  either 
of  these  methods  is  acceptable  rather 
than  both  being  required.  Under  certain 
circumstances  the  authorized  officer 
may  require  both  in  approving  a 
particular  APD  if  redundancy  is 
desirable;  however,  it  is  not  necessary 
to  require  both  as  a  minimum  standard. 

At  the  suggestion  of  several 
comments,  the  minimum  standard 
concerning  mud  mixing  equipment, 
mixing  water,  etc.,  was  rewording  for 
clarity. 


F.  Surface  Use 

Comments  from  within  government 
and  from  industry  were  received 
concerning  the  minimum  standards 
portion  of  the  Surface  Use 
Requirements.  These  comments  did  not 
particularly  object  to  the  staled 
minimum  standard  in  the  draft,  but 
argued  that  this  Order  is  not  the 
appropriate  place  to  outline  specific 
surface  standards.  Several  comments 
suggested  th -t  a  revision  of  Onshore 
Order  No.  1  would  be  more  appropriate. 
BLM  has  scheduled  such  a  revision  to 
Onshore  Order  No,  1.  In  addition,  under 
the  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987, 
management  of  surface  use  on  National 
Forest  lands  is  required  to  be 
coordinated  with  the  Forest  Service.  In 
response  to  the  comments,  the  minimum 
standards  portion  of  the  Surface  Use 
Requirements  has  been  modified  in  this 
final  rulemaking  to  contain  a  general 
standard  to  comply  with  the  approved 
APD  rather  than  specific  standards. 

G.  Drilling  Abandonment  Requirements 

Comments  received  on  the  drilling 
abandonment  section  of  this  Order  are 
discussed  below  as  they  address 
specific  provisions. 

Two  comments  suggested  amendment 
of  the  provision  on  types  of  mineral 
deposits  requiring  protection.  The  term 
"prospectively  valuable  deposit  of 
minerals"  has  been  added  in  the 
introductory  paragraph  of  this  section 
and  to  the  definitions  section  of  the 
Order  to  clarify  an  unnecessarily  vague 
reference  to  "other  minerals". 

Another  comment  requested  that  the 
deadline  for  following  up  in  writing  an 
oral  request  for  abandonment  be 
increased  from  5  business  days  to  10. 
This  comment  has  not  been  adopted 
because  an  operator  can  ask  for  an 
extension  if  additional  time  is  needed. 

The  minimum  standard  in  paragraph 
IIl.G.l.i.a,  on  migrating  fluids  was 
modified  as  suggested  in  comments  to 
make  it  clear  that  gases  as  well  as 
liquids  are  considered  Huids  with  a 
potential  to  migrate,  and  that  formations 
containing  them  shall  be  cemented 
across  in  the  prescribed  manner. 
Another  comment  on  this  section 
wanted  the  term  "fluid"  to  be  defined  as 
fresh  water  or  hydrocarbon.  This 
suggestion  was  rejected  as  being  too 
restrictive.  For  example,  salt  water  or 
nitrogen  gas  zones  require  cementing 
across  so  that  contamination  of  other 
zones  by  migration  does  not  occur. 

The  requirement  in  the  draft  Onshore 
Order  specifying  protection  of  lost 
circulation  zones  during  plugging  has 
been  removed  at  the  suggestion  of 


comments.  However,  as  stated 
elsewhere  in  the  Drilling  Abandonment 
Requirements,  the  hole  must  be  in  a 
static  condition  at  the  time  any  plugs  are 
placed,  or  the  placement  of  additional 
plugs  and/or  cement  may  be  required. 
Therefore,  to  assure  a  static  well  bore 
condition.  lost  circulation  zones  must  be 
stabilized  or  isolated  in  some  manner 
before  further  plugging  can  occur  higher 
up  in  the  hole. 

The  minimum  standard  in  paragraph 
III.G.l.i.b.  was  modified  as  explained 
earlier  in  this  section  to  clarify  the  types 
of  minerals  needing  protection. 

The  minimum  standard  in  paragraph 
III.G.l.ii.  attracted  comments 
questioning  the  reasoning  behind  the 
requirement  of  an  additional  10  percent 
of  slurry  for  each  1,000  feet  of  depth. 
This  factor  is  included  to  compensate 
for  mud  contamination  (and  not  as  a 
washout  factor  as  supposed  in  some 
comments)  in  pumping  the  plug  to  the 
required  depth.  For  a  100  foot  plug 
located  at  10,000  feet,  this  would  amount 
to  an  additional  100  feet  of  cement 
column.  Similar  comments  were 
received  concerning  this  requirement  as 
it  applies  to  cased  holes.  Since  the  logic 
for  requiring  this  additional  slurry  is  the 
same,  those  comments  are  not 
addressed  further  in  this  section. 

The  minimum  standard  in  paragraph 
III.G.l.iv.  was  modified  as  suggested  by 
comments  to  make  it  clear  that  it 
pertains  to  thick  sections  of  a  single 
formation.  Another  comment  on  this 
section  preferred  that  extremely  thick 
sections  be  defined  as  being  400  feet  in 
thickness.  This  suggestion  was  not 
adopted  because  there  are  too  many 
variables  to  select  a  particular  number 
as  "extremely  thick".  The  authorized 
officer  and  the  operator  requesting 
plugging  instructions  need  flexibility  in 
determining  whether  a  portion  of  a 
formation  is  extremely  thick. 

The  minimum  standard  in  paragraph 
III.G.l.v.  on  plugging  open  holes  was 
modified  in  this  final  rulemaking  as 
suggested  by  a  comment  to  recognize 
that  plugs  shall  be  placed  across  in- 
gauge  sections  of  the  hole  every  3,000 
feet,  unless  otherwise  approved  by  the 
authorized  officer.  This  change  will 
enable  the  authorized  officer  the 
flexibility  to  modify  this  requirement  on 
a  case-by-case  basis. 

Two  comments  addressed  the 
minimum  standard  in  paragraph 
III.C.2.iii.,  the  amount  of  cement  needed 
to  cap  a  bridge  plug  when  a  bailer  is 
used.  The  comments  suggested  20  feet 
instead  of  the  proposed  35  feet.  The 
comments  were  rejected  because  a 
lesser  amount  is  not  considered 
adequate.  This  recognizes  a  policy 
based  on  Bureau  of  Land  Management 


experience,  requiring  35  feet,  that  has 
been  in  place  for  many  years.  The 
requirement  of  35  feet  is  already  less 
than  the  50  feet  of  plug  required  to  cap 
the  bridge  plug  when  not  using  a  bailer. 

Paragraph  1I1.G.5.  was  amended 
because  of  a  ts-pographical  error  to 
require  that  at  least  the  top  50  feel 
(instead  of  100  feet)  of  the  annulus  shall 
be  plugged. 

The  section  on  isolating  medium, 
paragraph  III.G.6.  in  this  final 
rulemaking,  was  modified  lo  clarify  the 
types  of  minerals  requiring  protection  as 
explained  above.  Another  comment  on 
this  section  suggested  deleting  the  15,000 
pound  maximum  tagging  weight 
provision.  This  comment  was  adopted 
because  setting  a  maximum  weight  to  be 
used  to  tag  a  plug  is  unncessary. 

The  minimum  standard  in  paragraph 
II1.G.8.  of  this  final  rulemaking  has  been 
modified  from  the  draft  as  suggested  by 
a  comment  to  clarify  .he  cement  plug 
requirement  at  the  surface.  This 
standard  now  states  that  the  top  50  feel 
of  the  hole  shall  be  plugged  and  removes 
the  reference  restricting  this  plug  to  the 
smallest  casing  extending  to  the  surface. 
All  annuluses  within  50  feet  of  the 
surface  are  lo  be  plugged  off.  Another 
comment  on  this  provision  suggested  100 
feet  of  plug  rather  than  50  feet.  This 
comment  was  not  adopted  because  50 
feet  is  adequate  if  propoerly  placed. 

Paragraph  lU.G.lO.  concerning  the 
surface  cap  was  modified  as  suggested 
by  comments  to  improve  the  clarity  and 
sequence.  Another  comment  on  this 
minimum  standard  questioned  the 
purpose  of  the  weep  hole.  This  term  is 
defined  and  explained  in  the  definitions 
section. 

Discussion  of  IV  Variances  From 
Minimum  Standard 

The  only  comments  on  this  section 
requested  the  addition  of  provision  for 
oral  variances  during  emergency 
situations.  The  final  rulemaking  adopts 
this  suggestion,  although  such  requests 
by  the  operator  are  required  lo  be 
followed  up  by  a  written  request  as 
specified  in  the  new  wording.  This 
change  was  incorporated  in  recognition 
that  an  emergency  or  other  event  that 
could  not  have  been  reasonably 
foreseen  may  occur  during  drilling 
operations. 

Discussion  of  Attachments 

Several  comments  were  received 
concerning  the  choke  manifold 
equipment  configurations.  A  statement 
has  been  added  to  each  of  the  pressure 
systems  diagrams  in  response  to  the 
comments  to  indicate  that  the 
configuration  of  the  equipment  may 
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v.iry.  This  was  IHr  original  intent  and 
the  addition  of  the  statcmont  improves 
clarity. 

Another  comment  requested  that  one 
of  the  two  valves  on  the  bleed  line  to  the 
pit  be  removed  from  the  requirement  for 
equipment  for  pressure  nitings  of  3M 
and  above.  This  comment  was  adopted 
for  3M  systems,  but  was  rejected  for 
higher  rated  systems  due  to  the  higher 
pressures  involved. 

The  principal  authors  of  this  proposed 
rulemaking  are  Howard  Ix'mm  of  the 
Utah  Stale  Office,  Carl  Budd  of  the  Rock 
Springs  District  Office,  Hal  Sloops  of  the 
Bakersfield  District  Office,  and  Bob  Kent 
of  the  Washington  Office,  assisted  by 
the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  Bureau  of 
I-ind  Management. 

It  is  hereby  designatt^d  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  43.32(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 


major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  numlwr  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  information  collection 
requirements  contained  in  43  CF'R  Part 
31 6()  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  tH  soq.  and  assigned 
clearance  numbers  1004-0134  and  1004- 
0136. 
List  of  Subjects  in  43  CFR  Part  3160 

Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration,  Oil 
and  gas  production.  Public  lands — 
mineral  resources.  Indian  land.s — 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authorities  cited  btilow. 
Part  3160,  Group  3100,  Subchapter  C, 
Chapter  11  of  Title  43  of  the  Code  of 
Federal  Regulations  is  amu-nded  as  set 
forth  below. 
October  11,  T.)H«. 
|.  Steven  Griles. 
Assislunl  Si'crftary  oflht'  litU'rior. 

PART  3160— (AMENDED I 

1.  The  authority  citation  for  Part  3160 
continues  to  read: 


Authority:  The  Mineral  I^JisinR  Act  of  1920, 
us  Hmended  and  supplemenlpd  (30  IJ.S.C  183 
cl  seq.),  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C.  351- 
359).  the  Act  of  May  21.  1930  (30  U.S.C.  301- 
306).  the  Act  of  March  3, 1909,  as  amended 
(25  U.S.C.  396).  the  Act  of  May  11. 1938,  as 
amended  (25  U.S.C.  3<Wa-396q).  the  Act  of 
Fi!t)urary  28,  1891.  as  amended  (25  U.S.C. 
397).  the  Act  of  May  29.  1924  (25  U.S.C.  398). 
the  Ai:l  of  March  3.  1927  (25  U.S.C.  398.1- 
398e),  Ihe  Act  of  June  .30.  1919.  as  amiinded 
(25  U.S.C.  399),  R.S.  441  (43  U.S.C.  1457),  See 
also  Allorney  Ciintiral's  Opinion  of  April  2, 
1941  (40  Op.  Ally..  Gen.  41).  Ihe  Federal 
Properly  and  Adminislralivn  Services  Act  of 
1949.  as  ani(!nded  (40  U.S.C.  471  el  seq).  Ihe 
National  Knvironmenlal  Policy  Act  of  1!)69,  as 
amended  (42  U.S.C.  4321  el  seq),  Ihe  Ai  I  of 
Dfcember  12.  1980  (42  U.S.C.  6508),  the 
Conil)int!d  Hydrocarbon  L.);asing  Act  of  19JI1 
(Put).  I.  97-78).  Ihe  Fiideral  Oil  and  Gas 
Royally  Mana«emenl  Act  of  1982  |.30  U.S.C. 
1701  el  seq.)  and  Ihe  Indian  Mineral 
UeveiopmenI  Ai;l  of  1982  (25  U.S.C.  2102  et 
seq). 

2.  Section  3164.1(b)  is  amended  by 
adding  the  following  entry  to  the  table 
which  ispart  of  §3164.1  (b): 

§  3 1 64. 1     Onshore  oil  and  gas  orders. 

*         •         •         *         • 

lb)  •  *  • 


Oder 
No. 


1 

2..„ 


SuiJtect 


Approval  ol  operations  . 
Odiling  operations 


Et1ectiv«  date 


November  12.  1983 


Federal  Register  rclerence 


48  FR  48916  and  48  FR  56226.. 


Super- 
sedes 


NT1.6 
None 


Note. — Nunibi;rs  will  be  assigned  by  the 
WasliinHlon  Office.  Bureau  of  l-ind 
Mana}>enient,  to  additional  Orders  as  Ihey  an; 
prepared  fur  publication  and  added  to  this 
table. 

Note. — This  appendix  is  published  for 
informaljon  only  and  will  not  appear  in  Ihe 
(^)de  of  Federal  Regulations. 

Appendix — Text  of  Oil  and  Gas  Order  No.  2. 

Onshore  OH  an  J  Cos  Order  No.  2 

Drilling  Operations  on  Federal  and  Indian  Oil 
and  Gas  Leases 

I.  Introduction. 

A.  Authority. 

B.  Purpose. 

C.  Scope. 
U.  General. 

II.  Uefinilions. 

III.  Requirements. 

A.  Well  Control  Requirements. 

B.  Casing  and  Cementing  Requirements. 

C.  Mud  Program  Requirements. 

D.  Drill  Stem  Testing  Requirements. 

E.  Special  Drilling  OperalioRS. 

F.  Surface  Use. 

G.  Drilling  Abandonment. 

IV.  Variances  from  Minimum  Standards. 


Allachments. 

I.  Diagrams  of  Choke  Manifold  Rerjuiremenls. 

II.  Sections  from  43  CFR  Subparts  3163  and 
3165. 

Onshon-  Oil  and  Cos  Order  No.  2 

Drilling  Operations  on  Federal  and 
Indian  Oil  and  Gas  I/?ases 

I.  Introduction 

A.  Authority 

This  order  is  establish(!d  pursuant  to 
the  authority  granted  to  the  Secretary  of 
the  Interior  pursuant  to  v.irious  Federal 
and  Indian  mineral  leasing  statutes  and 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  This  authority 
has  been  delegated  to  the  Bureau  of 
Land  Management  and  is  implemented 
by  the  onshore  oil  and  gas  operating 
regulations  contained  in  43  CFR  Part 
3160.  Section  3164.1  thereof  specifically 
authorizes  the  Director,  Bureau  of  Land 
Management,  to  issue  Onshore  Oil  and 
Gas  Orders  when  necessary  to 
implement  and  supplement  the  operating 
regulations  and  provides  that  all  such 


Orders  shall  be  binding  on  the  lessees 
and  operators  of  Federal  and  restrii;ted 
Indian  (except  Osage  tribe)  oil  and  gas 
leases  that  h.ive  been,  or  may  hereafter 
be.  issued. 

Specific  authority  for  the  provisions 
contained  in  this  Order  is  found  at: 
§  3162.3-1  Drillinfi  Applications  and 
Plans:  §  ^\Wl.-i-A  Well  Ahandonnwnt; 
§  3162.4-1  Well  Records  and  Reports; 
§  3162.4-3  Sofljp/es,  Tests,  and  Surveys; 
§  3162.5-1  Environmental  Obligations; 
§  3162.5-2  Control  of  Wells;  §  3162.5- 
2(a)  Drillinf;  Wells;  §  3162.5-3  Safety 
Precautions:  and  Subpart  3163 
Noncompliance  and  Assessment. 

B.  Purpose 

This  onshore  Order  details  the 
Bureau's  uniform  national  standards  for 
the  minimum  levels  of  performance 
expected  from  lessees  and  operators 
when  conducting  drilling  operations  on 
Federal  and  Indian  lands  (except  Osage 
Tribe)  and  for  abandonment 
immediately  following  drilling.  The 


purpose  also  is  to  identify  the 
enforcement  actions  that  will  result 
when  violations  of  the  minimum 
standards  are  found,  and  when  those 
violations  are  not  abated  in  a  timely 
manner. 

C.  Scope 

This  Order  is  applicable  to  all  onshore 
Federal  and  Indian  (except  Osage  Tribe) 
oil  and  gas  leases. 

D.  General 

1.  If  an  operator  chooses  to  use  higher 
rated  equipment  than  that  authorized  in 
the  Application  for  Permit  to  Drill 
(APD).  testing  procedures  shall  apply  to 
the  approved  working  pressures,  not  the 
upgraded  higher  working  pressures. 

2.  Some  situations  may  exist  either  on 
a  v\e!i-by-%vell  or  field-wide  basis 
whereby  it  is  commonly  accepted 
practice  to  vary  a  particular  minimum 
standard(s)  established  in  this  Order. 
This  situation  may  be  resolved  by 
requesting  a  variance  (See  section  IV  of 
this  Order),  by  the  inclusion  of  a 
stipulation  to  the  APD,  or  by  the 
issuance  of  a  Notice  to  Lessees  and 
Operators  (NTL)  by  the  appropriate 
BLM  office. 

3.  When  a  violation  is  discovered,  and 
if  it  does  not  cause  or  threaten 
immediate  substantial  and  adverse 
impact  on  public  health  and  safety,  the 
environment,  production  accountability 
or  royalty  income,  it  will  be  classified  as 
minor.  The  violation  may  be  reissued  as 
a  major  violation  if  not  corrected  during 
the  abatement  period  and  continued 
drilling  has  changed  the  adverse  impact 
of  the  violation  so  that  it  meets  the 
specific  definition  of  a  major  violation. 

4.  This  Onshore  Order  is  not  intended 
to  circumvent  the  reporting  requirements 
or  compliance  aspects  that  may  be         ^ 
stated  elsewhere  in  Existing  NTL's. 
Onshore  Orders,  etc.  A  lessee's 
compliance  with  the  requirements  of  the 
regulations  in  this  Part  shall  not  relieve 
the  lessee  of  the  obligation  to  comply 
with  other  applicable  laws  and 
regulations  in  accordance  with  43  CFR 
3162.5-l(c).  Lessee's  should  give  special 
attention  to  the  automatic  assessment 
provisions  in  43  CFR  3163.1(b). 

5.  This  Order  is  based  upon  the 
assumption  that  operations  have  been 
approved  in  accordance  with  43  CFR 
Part  3160  and  Onshore  Oil  and  Gas 
Order  No.  1.  Failure  to  obtain  approval 
prior  to  commencement  of  drilling  or 
related  operations  shall  subject  the 
operator  to  immediate  assessment  under 
43  CFR  3163.1(b)(2). 

II.  DeHnitions. 

A.  Abnormal  Pressure  Zone  means  a 
rone  that  has  either  pressure  above  or 


below  the  normal  gradient  for  an  area 
and/or  depth. 

B.  Bleed  Line  means  the  vent  line  that 
bypasses  the  chokes  in  the  choke 
manifold  system:  also  referred  to  as 
Panic  Line. 

C.  Blooie  Line  means  a  discharge  line 
used  in  conjunction  with  a  rotating 
head. 

D.  Drilling  Spool  means  a  connection 
component  with  both  ends  either 
flanged  or  hubbed,  with  an  internal 
diameter  at  least  equal  to  the  bore  of  the 
casing,  and  with  smaller  side  outlets  for 
connecting  auxiliary  lines. 

E.  Exploratory  Well  means  any  well 
drilled  beyond  the  known  producing 
limits  of  a  pool. 

F.  Fill-up  Line  means  the  line  used  to 
fill  the  hole  when  the  drill  pipe  is  being 
removed  from  the  well.  It  is  usually 
connected  to  a  2-inch  collar  that  is 
welded  into  a  drilling  nipple. 

G.  Flare  Line  means  a  line  used  to 
carry  gas  away  from  the  rig  to  be  burned 
at  a  safer  location.  The  gas  comes  from 
the  degasser,  gas  buster,  separator,  or 
when  drill  stem  testing,  directly  from  the 
drill  pipe. 

H.  Functionally  Operated  means 
activating  equipment  without  subjecting 
it  to  well-bore  pressure. 

L  Isolating  means  using  cement  to 
protect,  separate,  or  segregate  usable 
water  and  mineral  resources. 

).  Lease  means  any  contract,  profit- 
share  agreement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for. 
extraction  of,  or  removal  of  oil  or  gas 
(See  43  CFR  3160.0-5). 

K.  Lessee  means  a  person  holding 
record  title  in  a  lease  issued  by  the 
United  States  (See  43  CFR3160.0-5). 

L.  Make-up  Water  means  water  that  is 
used  in  mixing  slurry  for  cement  jobs 
and  plugging  operations,  and  is 
compatible  with  the  cement  constituents 
being  used. 

M.  Manual  Locking  Device  means  any 
manually  activated  device,  such  as  hand 
wheels,  etc..  that  is  used  for  the  purpose 
of  locking  the  preventer  in  the  closed 
position. 

N.  Mud  for  Plugging  Purposes  means  a 
slurry  of  bentonite  or  similar  flocculent/ 
viscosifier,  water,  and  additives  needed 
to  achieve  the  desired  weight  and 
consistency  to  stabilize  the  hole. 

O.  Mudding  Up  means  adding 
materials  and  chemicals  to  water  to 
control  the  viscosity,  weight,  and  filtrate 
loss  of  the  circulating  system. 

P.  Operating  Rights  Owner  (or  Owner) 
means  a  person  or  entity  holding 
operating  rights  in  a  lease  issued  by  the 
United  States.  A  lessee  also  may  be  an 
operating  rights  owner  if  the  operating 


rights  in  a  lease  or  portion  thereof  have 
not  been  severed  from  record  title. 
Q.  Operational  means  capable  of 
functioning  as  designed  and  installed 
without  undue  force  or  further 
modification. 

R.  Operator  means  any  person  or 
entity,  including  but  not  limited  to  the 
lessee  or  operating  rights  owner,  who 
has  stated  in  writing  to  the  authorized 
officer  his/her  responsibility  for  the 
operations  conducted  in  the  leased 
lands  or  a  portion  thereof. 

S.  Precharge  Pressure  means  the 
nitrogen  pressure  remaining  in  the 
accumulator  after  all  the  hydraulic  Huid 
has  been  expelled  from  beneath  the 
movable  barrier. 

T.  Prompt  Correction  means 
immediate  correction  of  violations,  with 
drilling  suspended  if  required  in  the 
discretion  of  the  authorized  officer. 

U.  Prospectively  Valuable  Deposit  of 
Minerals  means  any  deposit  of  minerals 
that  the  authorized  officer  determines  to 
have  characteristics  of  quantity  and 
quality  that  warrant  its  protection. 

V.  Tagging  the  Plug  means  running  in 
the  hole  with  a  string  of  tubing  or  drill 
pipe  and  placing  the  weight  of  that 
string  on  the  plug.  Other  methods  of 
tagging  the  plug  may  be  approved  by  the 
authorized  officer. 

W.  Targeted  Tee  or  Turn  means  a 
fitting  used  in  pressure  piping  in  which  a 
bull  plug  or  blind  flange  of  the  same 
pressure  rating  as  the  rest  of  the 
approved  system  is  installed  at  the  end 
of  a  tee  or  cross,  opposite  the  fluid  entry 
arm,  to  change  the  direction  of  flow  and 
to  reduce  erosion. 

X.  2M,  3M,  5M.  lOM.  and  15M  mean 
the  pressure  ratings  used  for  equipment 
with  a  working  pressure  rating  of  the 
equivalent  thousand  pounds  per  square 
inch  (psi)  (2M  =  2.000  psi.  3M  =  3.000  psi, 
etc.). 

Y.  Usable  Water  means  generally 
those  waters  containing  up  to  10,000 
ppm  of  total  dissolved  solids. 

Z.  Weep  Hole  means  a  small  hole  that 
allows  pressure  to  bleed  off  through  the 
metal  plate  used  in  covering  well  bores 
after  abandonment  operations. 

III.  Requirements 

A.  Well  Control  Requirements 

1.  Blowout  preventer  (BOP)  and 
related  equipment  (BOPE)  shall  be 
installed,  used,  maintained,  and  tested 
in  a  manner  necessary  to  assure  well 
control  and  shall  be  in  place  and 
operational  prior  to  drilling  the  surface 
casing  shoe  unless  otherwise  approved 
by  the  APD.  Commencement  of  drilling 
without  the  approved  BOPE  installed, 
unless  otherwise  approved,  shall  subject 
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the  operator  to  immediate  assessment 
under  43  CFR  3163.1(b)(1).  The  BOP  and 
related  control  equipment  shall  be 
suitable  for  operations  in  those  areas 
which  are  subject  to  sub-freezing 
conditions.  The  BOPE  shall  be  based  on 
known  or  anticipated  sub-surface 
pressures,  geologic  conditions,  accepted 
engineering  practice,  and  surface 
environment.  Item  number  7  of  the  8 
point  plan  in  the  APD  specifically 
addresses  expected  pressures.  The 
working  pressure  of  all  BOPE  shall 
exceed  the  anticipated  surface  pressure 
to  which  it  may  be  subjected,  assuming 
a  partially  evacuated  hole  with  a 
pressure  gradient  of  0.22  psi/ft. 

2.  The  gravity  of  the  violation  for 
many  of  the  well  control  minimum 
standards  listed  below  are  shown  as 
minor.  However,  very  short  abatement 
periods  in  this  Order  arc  often  specified 
in  recognition  that  by  continuing  to  drill, 
the  violation  which  was  originally 
determined  to  be  of  a  minor  nature  may 
cause  or  threaten  immediate,  substantial 
and  adverse  impact  on  public  health  and 
safety,  the  environment,  production 
accountability,  or  royalty  income,  which 
would  require  its  reclassification  as  a 
major  violation. 

a.  Minimum  standards  and 
enforcement  provisions  for  well  control 
equipment,  i.  A  well  control  device  shall 
be  installed  at  the  surface  that  is 
capable  of  complete  closure  of  the  well 
bore.  This  device  shall  be  closed 
whenever  the  well  is  unattended. 

Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

ii.  2M  system: 

— Annular  preventer,  double  ram,  or 
two  rams  with  one  being  blind  and  one 
being  a  pipe  ram  * 

— Kill  line  (2  inch  minimum) 

— 1  kill  line  valve  (2  inch  minimum) 

— 1  choke  line  valve 

— 2  chokes  (refer  to  diagram  in 
Attachment  1) 

— Upper  kelly  cock  valve  with  handle 
available 

— Safety  valve  and  subs  to  fit  all  drill 
strings  in  use 

— Pressure  gauge  on  choke  manifold 

— 2  inch  minimum  choke  line 

— Fill-up  line  above  the  uppermost 
preventer. 

Violation:  Minor  (all  items  unless 
marked  by  asterisk). 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

•Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 


Normal  Abatement  Period:  Prompt 
correction  required. 

iii.  3M  system: 

— Annular  preventers  * 

— Double  ram  with  blind  rams  and 
pipe  rams  * 

— Drilling  spool,  or  blowout  preventer 
with  2  side  outlets  (choke  side  shall  be  a 
3-inch  minimum  diameter,  kill  side  shall 
be  at  least  2-inch  diameter)  * 

— Kill  line  (2  inch  minimum) 

— A  minimum  of  2  choke  line  valves  (3 
inch  minimum)  * 

— 3  inch  diameter  choke  line 

— 2  kill  line  valves,  one  of  which  shall 
be  a  check  valve  (2  inch  minimum)  * 

— 2  chokes  (refer  to  diagram  in 
Attachment  1) 

— Pressure  gauge  on  choke  manifold 

— Upper  kelly  cock  valve  with  handle 
available 

— Safety  valve  and  subs  to  fit  all  drill 
string  connections  in  use 

— All  BOPE  connections  subjected  to 
well  pressure  shall  be  flanged,  welded, 
or  clamped  ' 

— Fill-up  line  above  the  uppermost 
preventer. 

Violation:  Minor  (all  items  unless 
marked  by  asterisk). 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

*  Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

iv.  5M  system: 

— Annular  preventer  * 

— Pipe  ram,  blind  ram,  and,  if 
conditions  warrant,  as  specified  by  the 
authorized  officer,  another  pipe  ram 
shall  also  be  required  * 

— A  second  pipe  ram  preventer  or 
variable  bore  pipe  ram  preventer  shall 
be  used  with  a  tapered  drill  string 

— Drilling  spool,  or  blowout  preventer 
with  2  side  outlets  (choke  side  shall  be  a 
3-inch  minimum  diameter,  kill  side  shall 
be  at  least  2-inch  diameter)  * 

— 3  inch  diameter  choke  line 

— 2  choke  line  valves  (3  inch 
minimum)  * 

— Kill  line  (2  inch  minimum) 

— 2  chokes  with  1  remotely  controlled 
from  rig  floor  (refer  to  diagram  in 
Attachment  1) 

— 2  kill  line  valves  and  a  check  valve 
(2  inch  minimum)  * 

— Upper  kelly  cock  valve  with  hand 
available 

— When  the  expected  pressures 
approach  working  pressure  of  the 
system,  1  remote  kill  line  tested  to  stack 
pressure  (which  shall  run  to  the  outer 
edge  of  the  substructure  and  be 
unobstructed) 


— Lower  kelly  cock  valve  with  handle 
available 

—Safety  valve(s)  and  subs  to  fit  all 
drill  string  connections  in  use 

—Inside  BOP  or  float  sub  available 

— Pressure  gauge  on  choke  manifold 

— All  BOPE  connections  subjected  to 
well  pressure  shall  be  flanged,  welded, 
or  clamped  * 

— Fill-up  line  above  the  uppermost 
preventer. 

Violation:  Minor  (all  items  unless 
marked  by  asterisk). 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

*  Violation:  Major. 
Coirective  Action:  Install  the 

equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

V.  lOM  &  15M  system: 

— Annular  preventer  * 

— 2  pipe  rams  * 

— Blind  rams  * 

— Drilling  spool,  or  blowout  preventer 
with  2  side  outlets  (choke  side  shall  be  a' 
3-inch  minimum  diameter,  kill  side  shall 
be  at  least  2-inch  diameter)  * 

— 3  inch  choke  line  * 

— 2  kill  line  valves  (2  inch  minimum) 
and  check  valve  * 

— Remote  kill  line  (2  inch  minimum) 
shall  run  to  the  outer  edge  of  the 
substructure  and  be  unobstructed 

— Manual  and  hydraulic  choke  line 
valves  (3  inch  minimum)  * 

— 3  chokes,  1  being  remotely 
controlled  (refer  to  diagram  in 
Attachment  1) 

— Pressure  gauge  on  choke  manifold 

— Upper  kelly  cock  valve  with  handle 
available 

— Lower  kelly  cock  valve  with  handle 
available 

— Safety  valves  and  subs  to  fit  all  drill 
string  connections  In  use 

— Inside  BOP  or  float  sub  available 

— Wear  ring  in  casing  head 

—All  BOPE  connections  subjected  to 
well  pressure  shall  be  flanged,  welded, 
or  clamped  * 

— Fill-up  line  installed  above  the 
uppermost  preventer. 

Violation:  Minor  (all  items  unless 
marked  by  asterisk). 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

*  Violation:  Major. 
Corrective  Action:  Install  the 

equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

vi.  If  repair  or  replacement  of  the 
BOPE  is  required  after  testing,  this  work 
shall  be  performed  prior  to  drilling  out 
the  casing  shoe. 


Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

vii.  When  the  BOPE  cannot  function  to 
secure  the  hole,  the  hole  shall  be 
secured  using  cement,  retrievable 
packer  or  a  bridge  plug  packer,  bridge 
plug,  or  other  acceptable  approved 
method  to  assure  safe  well  conditions. 

Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal.  Abatement  Period:  Prompt 
correction  required. 

b.  Minimum  standards  and 
enforcement  provisions  for  choke 
manifold  equipment,  i.  All  choke  lines 
shall  be  straight  lines  unless  turns  use 
tee  blocks  or  are  targeted  with  running 
tees,  and  shall  be  anchored  to  prevent 
whip  and  reduce  vibration. 

Violation:  Minor 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

ii.  Choke  manifold  equipment 
configuration  shall  be  functionally 
equivalent  to  the  appropriate  example 
diagram  shown  in  Attachment  1  of  this 
Order. 

Violation:  Minor 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

iii.  All  valves  (except  chokes)  in  the 
kill  line,  choke  manifold,  and  choke  line 
shall  be  a  type  that  does  not  restrict  the 
flow  (full  opening)  and  that  allows  a 


straight  through  How  (same  enforcement 
as  item  ii). 

iv.  Pressure  gauges  in  the  well  control 
system  shall  be  a  type  designed  for 
drilling  fluid  service  (same  enforcement 
as  above). 

c.  Minimum  standards  and 
enforcement  provisions  for  pressure 
accumulator  system,  i.  2M  system — 
accumulator  shall  have  sufficient 
capacity  to  close  all  BOP's  and  retain 
200  psi  above  precharge.  Nitrogen 
bottles  that  meet  manufacturer's 
specifications  may  be  used  as  the 
backup  to  the  required  independent 
power  source. 

Violation:  Minor 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

ii.  3M  system — accumulator  shall  have 
sufficient  capacity  to  open  the 
hydraulically-controlled  choke  line 
valve  (if  so  equipped),  close  all  rams 
plus  the  annual  preventer,  and  retain  a 
minimum  of  200  psi  above  precharge  on 
the  closing  manifold  without  the  use  of 
the  closing  unit  pumps.  This  is  a 
minimum  requirement.  The  fluid 
reservoir  capacity  shall  be  double  the 
accumulator  capacity  and  fluid  level 
maintained  at  manufacturer's 
recommendations.  The  3M  system  shall 
have  2  independent  power  sources  to 
close  the  preventers.  Nitrogen  bottles  (3 
minimum)  may  be  1  of  the  independent 
power  sources  and,  if  so,  shall  maintain 
a  charge  equal  to  the  manufacturer's 
specifications. 

Violation:  Minor. 

Corrective  Action:  install  the 
equipment  as  specified. 


Normal  Abatement  Period:  24  hours. 

iii.  5M  and  higher  system — 
accumulator  shall  have  sufficient 
capacity  to  open  the  hydraulically- 
controlled  gate  valve  (if  so  equipped) 
and  close  all  rams  plus  the  annular 
preventer  (for  3  ram  systems  add  a  50 
percent  safety  factor  to  compensate  for 
any  fluid  loss  in  the  control  system  or 
preventers)  and  retain  a  minimum 
pressure  of  200  psi  above  precharge  on 
the  closing  manifold  without  use  of  the 
closing  unit  pumps.  The  reservoir 
capacity  shall  be  double  the 
accumulator  capacity,  and  the  fluid  level 
shall  be  maintained  at  manufacturer's 
recommendations.  Two  independent 
sources  of  power  shall  be  available  for 
powering  the  closing  unit  pumps. 
Sufficient  nitrogen  bottles  are  suitable 
as  a  backup  power  source  only,  and 
shall  be  recharged  when  the  pressure 
falls  below  manufacturer's 
specifications. 

Violation:  Minor. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

d.  Minimum  standards  and 
enforcement  provisions  for  accumulator 
precharge  pressure  test.  This  test  shall 
be  conducted  prior  to  connecting  the 
closing  unit  to  the  BOP  stack  and  at 
least  once  every  6  months.  The 
accumulator  pressure  shall  be  corrected 
if  the  measured  precharge  pressure  is 
found  to  be  above  or  below  the 
maximum  or  minimum  limit  specified 
below  (only  nitrogen  gas  may  be  used  to 
precharge): 


Accumulator  working  pressure 
rating 


1.500  psi 
2,000  psi 
3.000  psi 


Minimum  acceptable  operating 
pressure 


1.500  psi 
2.000  psi 
3,000  psi 


Desired  precharge  pressure 


750  psi ... 
1,000  psi 
1 ,000  psi 


Maximum  acceptable 
prectiarge  pressure 


800  psi... 
1.100  psi 
1.100  psi 


Minimum  acceptable  precharge 
pressure 


700  psi 
900  psi 

900  psi 


Violation:  Minor. 

Corrective  Action:  Perform  test. 

Normal  Abatement  Period:  24  hours. 

e.  Minimum  standards  and 
enforcement  provisions  for  power 
availability.  Power  for  the  closing  unit 
pumps  shall  be  available  to  the  unit  at 
all  times  so  that  the  pumps  shall 
automatically  start  when  the  closing 
unit  manifold  pressure  has  decreased  to 
a  pre-set  level. 

Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

f.  Minimum  standards  and 
enforcement  provisions  for  accumulatur 


pump  capacity.  Each  BOP  closing  unit 
shall  be  equipped  with  sufficient  number 
and  sizes  of  pumps  so  that,  with  the 
accumulator  system  isolated  from 
service,  the  pumps  shall  be  capable  of 
opening  the  hydraulically-operated  gate 
valve  (if  so  equipped),  plus  closing  the 
annular  preventer  on  the  smallest  size 
drill  pipe  to  be  used  within  2  minutes, 
and  obtain  a  minimum  of  2(K)  psi  above 
specified  accumulator  precharge 
pressure. 

Violation:  Minor. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

g.  Minimum  standards  and 
enforcement  provision.';  for  locking 


devices.  A  manual  locking  device  (i.e.. 
hand  wheels)  or  automatic  locking 
devices  shall  be  installed  on  all  systems 
of  2M  or  greater.  A  valve  shall  be 
installed  in  the  closing  line  as  close  as 
possible  to  the  annular  preventer  to  act 
as  a  locking  device.  This  valve  shall  be 
maintained  in  the  open  position  and 
shall  be  closed  only  when  the  power 
source  for  the  accumulator  system  is 
inoperative. 

Violation:  Minor. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

h.  Minimum  standards  and 
enfnrcemrnt  provisions  for  remote 
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controls.  Remote  controls  shall  be 
readily  accessible  to  the  driller.  Remote 
controls  for  all  3M  or  greater  systems 
shall  be  capable  of  closing  all 
preventers.  Remote  controls  for  5M  or 
greater  systems  shall  be  capable  of  both 
opening  and  closing  all  preventers. 
Master  controls  shall  be  at  the 
accumulator  and  shall  be  capable  of 
opening  and  closing  all  preventers  and 
the  choke  line  valve  (if  so  equipped).  No 
remote  control  for  a  2M  system  is 
required. 

Violation:  Minor. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

i.  Minimum  standards  and 
enforcement  provisions  for  well  control 
equipment  testing,  i.  Perform  all  tests 
described  below  using  clear  water  or  an 
appropriate  clear  liquid  for  subfreezing 
temperatures  with  a  viscosity  similar  to 
water. 

ii.  Ram  type  preventers  and 
associated  equipment  shall  be  tested  to 
approved  (see  item  I.D.I,  of  this  order) 
stack  working  pressure  if  isolated  by 
test  plug  or  to  70  percent  of  internal 
yield  pressure  of  casing  if  BOP  stack  is 
not  isolated  from  casing.  Pressure  shall 
be  maintained  for  at  least  10  minutes  or 
until  requirements  of  test  are  met, 
whichever  is  longer.  If  a  test  plug  is 
utilized,  no  bleed-off  of  pressure  is 
acceptable.  For  a  test  not  utilizing  a  test 
plug,  if  a  decline  in  pressure  of  more 
than  10  percent  in  30  minutes  occurs,  the 
test  shall  be  considered  to  have  failed. 
Valve  on  casing  head  below  test  plug 
shall  l>e  open  during  test  of  BOP  stack. 

iii.  Annular  type  preventers  shall  be 
tested  to  50  percent  of  rated  working 
pressure.  Pressure  shall  be  maintained 
at  least  10  minutes  or  until  provisions  of 
test  are  met,  whichever  is  longer. 

iv.  As  a  minimum,  the  above  test  shall 
be  performed: 

A.  when  initially  installed; 

B.  whenever  any  seal  subject  to  test 
pressure  is  broken; 

C.  following  related  repairs:  and 

D.  at  30-day  intervals. 

v.  Valves  shall  be  tested  from  working 
pressure  side  during  BOPE  tests  with  all 
down  stream  valves  open. 

vi.  When  testing  the  kill  line  valve(s), 
the  check  valve  shall  be  held  open  or  the 
ball  removed. 

vii.  Annular  preventers  shall  be 
functionally  operated  at  least  weekly. 

viii.  Pipe  and  blind  rams  shall  be 
activated  each  trip,  however,  this 
function  need  not  be  performed  more 
than  once  a  day. 

xi.  A  BOPE  pit  level  drill  shall  be 
conducted  weekly  for  each  drilling  crew. 

X.  Pressure  tests  shall  apply  to  all 
related  well  control  equipment. 


xi.  All  of  the  above  described  tests 
and/or  drills  shall  be  recorded  in  the 
drilling  log. 

Violation:  Minor. 

Corrective  action:  Perform  the 
necessary  test  or  provide 
documentation. 

Normal  Abatement  Period:  24  hours  or 
next  trip,  as  most  appropriate. 

B  Casing  and  Cementing  Requirements 

The  proposed  casing  and  cementing 
programs  shall  be  conducted  as 
approved  to  protect  and/or  isolate  all 
usable  water  zones,  potentially 
productive  zones,  lost  circulation  zones, 
abnormally  pressured  zones,  and  any 
prospectively  valuable  deposits  of 
minerals.  Any  isolating  medium  other 
than  cement  shall  receive  approval  prior 
to  use.  The  casing  setting  depth  shall  be 
calculated  to  position  the  casing  seat 
opposite  a  competent  formation  which 
will  contain  the  maximum  pressure  to 
which  it  will  be  exposed  during  normal 
drilling  operations.  Determination  of 
casing  setting  depth  shall  be  based  on 
all  relevant  factors,  including:  presence/ 
absence  of  hydrocarbons;  fracture 
gradients;  usable  water  zones;  formation 
pressures;  lost  circulation  zones;  other 
minerals;  or  other  unusual 
characteristics.  All  indications  of  usable 
water  shall  be  reported. 

— Minimum  design  factors  for 
tensions,  collapse,  and  burst  that  are 
incorporated  into  the  casing  design  by 
an  operator/leasee  shall  be  submitted  to 
the  authorized  operator  for  his  review 
and  approval  along  with  the  APD  for  all 
exploratory  wells  or  as  otherwise 
specified  by  the  authorized  officer. 

— Casing  design  shall  assume 
formation  pressure  gradients  of  0.44  to 
0.50  psi  per  foot  for  exploratory  wells 
(lacking  better  data). 

— Casing  design  shall  assume  fracture 
gradients  from  0.70  to  1.00  psi  per  foot 
for  exploratory  wells  (lacking  better 
data). 

— Casing  collars  shall  have  a 
minimum  clearance  of  0.422  inches  on 
all  sides  in  the  hole/casing  annulus, 
with  recognition  that  variances  can  be 
granted  for  justified  exceptions. 

— All  waiting  on  cement  times  shall 
be  adequate  to  achieve  a  minimum  of 
500  psi  compressive  strength  at  the 
casing  shoe  prior  to  drilling  out. 

1.  Minimum  Standards  and 
Enforcement  Provisions  for  Casing  and 
Cementing. 

a.  All  casing,  except  the  conductor 
casing,  shall  be  new  or  reconditioned 
and  tested  used  casing  that  meets  or 
exceeds  API  standards  for  new  casing. 

Violation:  Major 


Corrective  Action:  Perform  remedial 
action  as  specified  by  the  authorized 
officer. 

Normal  Abatement  Period:  Prompt 
correction  required. 

b.  For  liners,  a  minimum  of  100  feet  of 
overlap  between  a  string  of  casing  and 
the  next  larger  casing  is  required.  The 
interval  of  overlap  shall  be  sealed  and 
tested.  The  liner  shall  be  tested  by  a 
fluid  entry  or  pressure  test  to  determine 
whether  a  seal  between  the  liner  top 
and  the  next  larger  string  has  been 
achieved.  The  test  pressure  shall  be  the 
maximum  anticipated  pressure  to  which 
the  seal  will  be  exposed.  No  test  shall 
be  required  for  liners  that  do  not 
incorporate  or  need  a  seal  mechanism. 

Violation:  Minor. 

Corrective  Action:  Perform  remedial 
action  as  specified  by  the  authorized 
officer. 

Normal  Abatement  Period:  Upon 
determination  of  corrective  action. 

c.  The  surface  casing  shall  be 
cemented  back  to  surface  either  during 
the  primary  cement  job  or  by  remedial 
cementing. 

Violation:  Major. 

Corrective  Action:  Perform  remedial 
cementing. 

Normal  Abatement  Period:  Prompt 
correction  required. 

d.  All  of  the  above  described  tests 
shall  be  recorded  in  the  drilling  log. 

Violation:  Minor. 

Corrective  Action:  Perform  the 
necessary  test  or  provide 
documentation. 

Normal  Abatement  Period:  24  hours. 

e.  All  indications  of  usable  water  shall 
be  reported  to  the  authorized  officer 
prior  to  running  the  next  string  of  casing 
or  before  plugging  orders  are  requested, 
whichever  occurs  first. 

Violation:  Major. 

Corrective  Action:  Report  information 
as  required. 

Normal  Abatement  Period;  Prompt 
correction  required. 

f.  Surface  casing  shall  have 
centralizers  on  every  fourth  joint  of 
casing  starting  with  the  shoe  joint  and 
up  to  the  bottom  of  the  cellar. 

Violations:  Major. 

Corrective  Action:  Logging/testing 
may  be  required  to  determine  the 
quality  of  the  job.  Recementing  may 
then  be  specified. 

Normal  Abatement  Period:  Prompt 
correction  upon  determination  of 
corrective  action. 

g.  Top  plugs  shall  be  used  to  reduce 
contamination  of  cement  by 
displacement  fluid.  A  bottom  plug  or 
other  acceptable  technique,  such  as  a 
suitable  preflush  fluid,  inner  string 
cement  method,  etc.,  shall  be  utilized  to 


help  isolate  the  cement  from 
contamination  by  the  mud  fluid  being 
displaced  ahead  of  the  cement  slurry. 

Violation:  Major 

Correction  Action:  Logging  may  be 
required  to  determine  the  quality  of  the 
cement  job.  Recementing  or  further 
recementing  may  then  be  specified. 

Normal  Abatement  Period:  Based 
upon  determination  of  corrective  action. 

h.  All  casing  strings  below  the 
conductor  shall  be  pressure  tested  to 
0.22  psi  per  foot  of  casing  string  length 
or  1500  psi,  whichever  is  greater,  but  not 
to  exceed  70  percent  of  the  minimum 
internal  yield.  If  pressure  declines  more 
than  10  percent  in  30  minutes,  corrective 
action  shall  be  taken. 

Violation:  Minor. 

Corrective  Action:  Perform  the  test 
and/or  remedial  action  as  specified  by 
the  authorized  officer. 

Normal  Abatement  Period:  24  hours. 

i.  On  all  exploratory  wells,  and  on 
that  portion  of  any  well  approved  for  a 
5M  BOPE  system  or  greater,  a  pressure 
integrity  test  of  each  casing  shoe  shall 
be  performed.  Formation  at  the  shoe 
shall  be  tested  to  a  minimum  of  the  mud 
weight  equivalent  anticipated  to  control 
the  formation  pressure  to  the  next 
casing  depth  or  at  total  depth  of  the 
well.  Tliis  test  shall  be  performed  before 
drilling  more  than  20  feet  of  new  hole. 

Violation;  Minor. 

Corrective  Action:  Perform  the 
specified  test. 

Normal  Abatement  Period:  24  hours. 

C.  Mud  Program  Requirements 

The  characteristics,  use,  a.nd  testing  of 
drilling  mud  and  the  i.Tiplementation  of 
related  drilling  procedures  shall  be 
designed  to  prevent  the  loss  of  well 
control.  Sufficient  quantities  of  mud 
materials  shall  be  maintained  or  readily 
accessible  for  the  purpose  of  assuring 
well  control. 

Minimum  Standards  aiid  Enforcement 
Provisions  for  Mud  Program  and 
Equipment 

1.  Record  slow  pump  speed  on  daily 
drilling  report  after  mudding  up. 

Violation:  Minor. 

Corrective  Action:  Record  required 
information. 
Normal  Abatement  Period:  24  hours. 

2.  Visual  mud  monitoring  equipment 
shall  be  in  place  to  detect  volume 
changes  indicating  loss  or  gain  of 
circulating  fluid  volume. 

Violation:  Minor. 

Corrective  Action:  Install  necessary 
equipment. 
Normal  Abatement  Period:  24  hours. 

3.  When  abnormal  pressures  are 
anticipated.  Electronic/mechanical  mud 
monitoring  equipment  shall  be  required, 


which  shall  include  as  a  minimum;  pit 
volume  totalizer  (PVT);  stroke  counter, 
and  flow  sensor. 

Violation:  Minor. 

Corrective  Action:  Install  necessary 
instrumentation. 

Normal  Abatement  Period:  24  hours. 

4.  A  mud  test  shall  be  performed 
every  24  hours  after  mudding  up  to 
determine,  as  applicable:  density, 
viscosity,  gel  strength,  filtration,  and  pH. 

Violation:  Minor. 

Corrective  Action:  Perform  necessary 
tests. 

Normal  Abatement  Period:  24  hours. 

5.  A  trip  tank  shall  be  used  on  lOM 
and  15M  systems  and  on  upgraded  5M 
systems  as  determined  by  the 
authorized  officer. 

Violation;  Minor. 

Corrective  Action:  Install  necessary 
equipment. 
Normal  Abatement  Period:  24  hours. 

6.  a.  Gas  detecting  equipment  shall  be 
installed  in  the  mud  return  system  for 
exploratory  wells  or  wells  where 
abnormal  pressure  is  anticipated,  and 
hydrocarbon  gas  shall  be  monitored  for 
pore  pressure  changes. 

b.  Hydrogen  sulfide  safety  and 
monitoring  equipment  shall  be  available 
and  in  use  where  atmospheric 
concentrations  of  hydrogen  sulfide  of  20 
ppm  or  greater  are  anticipated. 

Violation:  Minor. 

Corrective  Action:  Install  necessary 
equipment. 

Normal  Abatement  Period:  24  hours. 

7.  All  flare  syslems  shall  be  designed 
to  gather  and  bum  all  gas.  The  flare 
line(s)  discharge  shall  be  located  not 
less  than  100  feel  from  the  well  head, 
having  straight  lines  uiJcss  turns  are 
targeted  with  ruiuiiag  tees,  and  shall  be 
positioned  doivn>vind  of  the  prevailing 
wind  direction  and  shall  be  anchored. 
The  fiare  system  shall  have  an  effective 
method  for  ignition.  Where 
noncombustible  gas  is  likely  or  expected 
to  be  vented,  the  system  shall  be 
provided  supplemental  fuel  for  ignition 
and  to  maintain  a  continuous  Hare. 

Violation:  Major. 

Corrective  Action:  Install  equipment 
as  specified. 

Normal  Abatement  Period:  24  hours. 

8.  A  mud-gas  separator  (gas  buster) 
shall  be  installed  and  operable  for  all 
systems  of  lOM  or  greater  and  for  any 
system  where  abnormal  pressure  is 
anticipated  beginning  at  a  point  at  least 
500  feet  above  any  anticipated 
hydrocarbon  zone  of  interest. 

Violation:  Minor. 

Corrective  Action:  Install  required 
equipment. 

Normal  Abatement  Period:  Prompt 
correction  required. 


D.  Drill  Stem  Testing  Requirements 

Initial  opening  of  drill  stem  test  tools 
shall  be  restricted  to  daylight  hours 
unless  specific  approval  to  start  during 
other  hours  is  obtained  from  the 
authorized  officer.  However.  DSTs  may 
be  allowed  to  continue  at  night  if  the 
test  was  initiated  during  daylight  hours 
and  the  rate  of  fiow  is  stabilized  and  if 
adequate  lighting  is  available  (i.e.. 
lighting  which  is  adequate  for  visibility 
and  vapor-proof  for  safe  operations). 
Packnrs  can  be  released,  but  tripping 
shall  not  begin  before  daylight,  unless 
prior  approval  is  obtained  from  the 
authorized  officer.  Closed  chamber 
DSTs  may  be  accomplished  day  or  night. 

Minimum  Standards  for  Drill  Stem 
Testing 

1.  A  DST  that  flows  to  the  surface 
with  evidence  of  hydrocarbons  shall  be 
either  reversed  out  of  the  testing  string 
under  controlled  surface  conditions,  or 
displaced  into  the  formation  prior  to 
pulling  the  test  tool.  This  would  involve 
providing  some  means  for  reverse 
circulation. 

Violation:  Major. 

Corrective  Action:  Contingent  on 
circumstances  and  as  specified  by  the 
authorized  officer. 

Normal  Abatement  Period;  Prompt 
correction  required. 

2.  Separation  equipment  required  for 
the  anlicipated  recovery  shall  be 
properly  installed  before  a  test  starts. 

Violation:  Major. 

Corrective  Action;  Install  required 
equipment. 

Normal  Abatement  Period;  Prompt 
correction  required. 

3.  All  engines  within  100  feet  of  the 
vvellbore  that  are  required  to  "run" 
during  the  test  shall  have  spark 
arresters  or  wafer  cooled  exhausts. 

Violation:  Major. 

Corrective  Action;  Install  required 
equipment. 

Normal  Abatement  Period:  Prompt 
correction  required. 

E.  Special  Drilling  Operations 

1.  In  addition  to  the  equipment 
already  specified  elsewhere  in  this 
onshore  order,  the  following  equipment 
shall  be  in  place  and  operational  during 
air/gas  drilling: 

— Properly  lubricated  and  maintained 
rotating  head  * 

— Spark  arresters  on  engines  or  water 
cooled  exhaust  * 

— Blooie  line  discharge  100  feet  from 
well  bore  and  securely  anchored 

— Straight  run  on  blooie  line  imless 
otherwise  approved 

— Deduster  equipment  * 
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— All  cuttings  and  circulating  medium 
shall  be  directed  into  a  reserve  or  blooie 

pit* 

— Float  valve  above  bit  * 

— Automatic  igniter  or  continuous 
pilot  light  on  the  blooie  line  * 

— Compressors  located  in  the  opposite 
direction  from  the  blooie  line  a  minimum 
of  100  feet  from  the  well  bore 

— Mud  circulating  equipment,  water, 
and  mud  materials  (does  not  have  to  be 
premixed)  sufficient  to  maintain  the 
capacity  of  the  hole  and  circulating 
tanks  or  pits 

Violation:  Minor  (unless  marked  by  an 
asterisk). 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  24  hours. 

*  Violation:  Major. 

Corrective  Action:  Install  the 
equipment  as  specified. 

Normal  Abatement  Period:  Prompt 
correction  required. 

2.  Hydrogen  sulphide  operation  is 
specifically  addressed  under  Onshore 
Oil  and  Gas  Order  No.  6. 

F.  Surface  Use 

Onshore  Oil  and  Gas  Order  No.  1 
specifically  addresses  surface  use.  That 
Order  provides  for  safe  operations, 
adequate  protection  of  surface  resources 
and  uses,  and  other  environmental 
components.  The  operator/lessee  is 
responsible  for,  and  liable  for,  all 
building,  construction,  and  operating 
activities  and  subcontracting  activities 
conducted  in  association  with  the  APD. 
Requirements  and  special  stipulations 
for  surface  use  are  contained  in  or 
attached  to  the  approved  APD. 
Minimum  Standards  and  Enforcement 
Provisions  for  Surface  Use. 

The  requirements  and  stipulations  of 
approval  shall  be  strictly  adhered  to  by 
the  operator/lessee  and  any  contractors. 

Violation:  If  a  violation  is  identified 
by  the  authorized  officer  he  shall 
determine  whether  it  is  major  or  minor, 
considering  the  definitions  in  43  CFR 
3160.0-5,  and  shall  specify  the 
appropriate  corrective  action  and 
abatement  period. 

G.  Drilling  Abandonment  Requirements 

The  following  standards  apply  to  the 
abandonment  of  newly  drilled  dry  or 
non-productive  wells  in  accordance  with 
43  CFR  3162.3-4  and  section  V  of 
Onshore  Oil  and  Gas  Order  No.  1. 
Approval  shall  be  obtained  prior  to  the 
commencement  of  abandonment.  All 
formations  bearing  usable-quality  water, 
oil,  gas,  or  geothermal  resources,  and/or 
a  prospectively  valuable  deposit  of 
minerals  shall  be  protected.  Approval 
may  be  given  orally  by  the  authorized 
officer  before  abandonment  operations 


are  initiated.  This  oral  request  and 
approval  shall  be  followed  by  a  written 
notice  of  intent  to  abandon  filed  not 
later  than  the  fifth  business  day 
following  oral  approval.  Failure  to 
obtain  approval  prior  to  commencement 
of  abandonment  operations  shall  result 
in  immediate  assessment  of  under  43 
CFR  3163.1(b)(3).  The  hole  shall  be  in 
static  condition  at  the  time  any  plugs  are 
placed  (this  does  not  pertain  to  plugging 
lost  circulation  zones).  Within  30  days  of 
completion  of  abandonment,  a 
subsequent  report  of  abandonment  shall 
be  filed.  Plugging  design  for  an 
abandonment  hole  shall  include  the 
following: 

1.  Open  Hole. 

i.  A  cement  plug  shall  be  placed  to 
extend  at  least  50  feet  below  the  bottom 
(except  as  Umited  by  total  depth  (TD)  or 
plugged  back  total  depth  (PBTD)),  to  50 
feet  above  the  top  of: 

a.  Any  zone  encountered  during 
drilling  which  contains  fluid  or  gas  with 
a  potential  to  migrate; 

b.  Any  prospectively  valuable  deposit 
of  minerals. 

ii.  All  cement  plugs,  except  the  surface 
plug,  shall  have  sufficient  slurry  volume 
to  fill  100  feet  of  hole,  plus  an  additional 
10  percent  of  slurry  for  each  1.000  feet  of 
depth. 

iii.  No  plug,  except  the  surface  plug, 
shall  be  less  than  25  sacks  without 
receiving  specific  approval  from  the 
authorized  officer. 

iv.  Extremely  thick  sections  of  a  single 
formation  may  be  secured  by  placing 
100-foot  plugs  across  the  top  and  bottom 
of  the  formation,  and  in  accordance  with 
item  ii  hereof. 

v.  In  the  absence  of  productive  zones 
or  prospectively  valuable  deposits  of 
minerals  which  otherwise  require 
placement  of  cement  plugs,  long  sections 
of  open  hole  shall  be  plugged  at  least 
every  3.000  feet.  Such  plugs  shall  be 
placed  across  in-gauge  sections  of  the 
hole,  unless  otherwise  approved  by  the 
authorized  officer. 

2.  Cased  Hole.  A  cement  plug  shall  be 
placed  opposite  all  open  perforations 
and  extend  to  a  minimum  of  50  feet 
below  (except  as  limited  by  TD  or 
PBTD)  to  50  feet  above  the  perforated 
interval.  All  cement  plugs,  except  the 
surface  plug,  shall  have  sufficient  slurry 
volume  to  fill  100  feet  of  hole,  plus  an 
additional  10  percent  of  slurry  for  each 
1.000  feet  of  depth.  In  lieu  of  the  cement 
plug,  a  bridge  plug  is  acceptable, 
provided: 

i.  The  bridge  plug  is  set  within  50  feet 
to  100  feet  above  the  open  perforations: 

ii.  The  perforations  are  isolated  from 
any  open  hole  below;  and 

iii.  The  bridge  plug  is  capped  with  50 
feet  of  cement.  If  a  bailer  is  used  to  cap 


this  plug.  35  feet  of  cement  shall  be 
sufficient. 

3.  Casing  Removed  from  Hole.  If  any 
casing  is  cut  and  recovered,  a  cement 
plug  shall  be  placed  to  extend  at  least  50 
feet  above  and  below  the  stub.  The 
exposed  hole  resulting  from  the  casing 
removal  shall  be  secured  as  required  in 
items  Ii  and  Iii  hereof. 

4.  An  additional  cement  plug  placed  to 
extend  a  minimum  of  50  feet  above  and 
below  the  shoe  of  the  surface  casing  (or 
intermediate  string,  as  appropriate). 

5.  Annular  Space.  No  annular  space 
that  extends  to  the  surface  shall  be  left 
open  to  the  drilled  hole  below.  If  this 
condition  exists,  a  minimum  of  the  top 
50  feet  of  annulus  shall  be  plugged  with 
cement. 

6.  Isolating  Medium.  Any  cement  plug 
which  is  the  only  isolating  medium  for  a 
fresh  water  interval  or  a  zone  containing 
a  prospectively  valuable  deposit  of 
minerals  shall  be  tested  by  tagging  with 
the  drill  string.  Any  plugs  placed  where 
the  fluid  level  will  not  remain  static  also 
shall  be  tested  by  either  tagging  the  plug 
with  the  working  pipe  string,  or 
pressuring  to  a  minimum  pump  (surface) 
pressure  of  1.000  psi.  with  no  more  than 
a  10  percent  drop  during  a  15-minute 
period  (cased  hole  only).  If  the  integrity 
of  any  other  plug  is  questionable,  or  if 
the  authorized  officer  has  specific 
concerns  for  which  he/she  orders  a  plug 
to  be  tested,  it  shall  be  tested  in  the 
same  manner. 

7.  Silica  Sand  or  Silica  Flour.  Silica 
sand  or  silica  flour  shall  be  added  to 
cement  exposed  to  bottom  hole  static 
temperatures  above  230  *F  to  prevent 
heat  degradation  of  the  cement. 

8.  Surface  Plug.  A  cement  plug  of  at 
least  50  feet  shall  be  placed  across  all 
annuluses.  The  top  of  this  plug  shall  be 
placed  as  near  the  eventual  casing  cut- 
off point  as  possible. 

9.  Mud.  Each  of  the  intervals  bet.vcen 
plugs  shall  be  filled  with  mud  of 
sufficient  density  to  exert  hydrostatic 
pressure  exceeding  the  greatest 
formation  pressure  encountered  while 
drilling  such  interval.  In  the  absense  of 
other  information  at  the  time  plugging  is 
approved,  a  minimum  mud  weight  of  9 
pounds  per  gallon  shall  be  specified. 

10.  Surface  Cap.  All  casing  shall  be 
cut-off  at  the  base  of  the  cellar  or  3  feet 
below  final  restored  ground  level 
(whichever  is  deeper).  The  well  bore 
shall  then  be  covered  with  a  metal  plate 
at  least  'A  inch  thick  and  welded  in 
place,  or  a  4-inch  pipe.  10-feet  in  length. 
4  feet  above  ground  and  embedded  in 
cement  as  specified  by  the  authorized 
officer.  The  well  location  and  identity 
shall  be  permanently  inscribed.  A  weep 


hole  shall  be  left  if  a  metal  plate  is 
welded  in  place. 

11.  The  cellar  shall  be  filled  with 
suitable  material  as  specified  by  the 
authorized  officer  and  the  surface 
restored  in  accordance  with  the 
instructions  of  the  authorized  officer. 

Minimum  Standard 

All  plugging  orders  shall  be  strictly 
adhered  to. 

Violation:  Major. 

Corrective  Action:  Contingent  upon 
circumstances. 

Normal  Abatement  Period:  Prompt 
correction  required. 


IV.  Variances  Fronn  Minimum  Standard 

An  operator  may  request  the 
authorized  officer  to  approve  a  variance 
from  any  of  the  minimum  standards 
prescribed  in  section  III  hereof.  All  such 
requests  shall  be  submitted  in  writting 
to  the  appropriate  authorized  officer  and 
provide  information  as  to  the 
circumstances  which  warrant  approval 
of  the  variance(s)  requested  and  the 
proposed  alternative  methods  by  which 
the  related  minimum  standardls)  are  to 
be  satisfied.  The  authorized  officer,  after 
considering  all  relevant  factors,  if 
appropriate,  may  approve  the  requested 
variance(s)  if  it  is  determined  that  the 
proposed  alternative(s)  meet  or  exceed 


the  objectives  of  the  applicable 
minimum  standard(s). 

Emergency  or  other  situations  of  an 
immediate  nature  that  could  not  be 
reasonably  foreseen  at  the  time  of  APD 
approval  may  receive  oral  approval. 
However,  such  requests  shall  be 
followed  up  by  a  written  notice  filed  not 
later  than  the  fifth  business  day 
following  oral  approval. 

ATTACHMENTS 

I.  Diagrams  of  Choke  Manifold 
Equipment 

II.  Sections  From  43  CFR  Subparts  3163 
and  3165  (Not  included  With  Federal 
Register  Publication) 
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f<LMCTt.L»  OPERATtD   CnOKE 


5M  CHOKE  MANIFOLD  EQUIPMENT  -  CONFIGURATION  MAY  VARY 

Although  rtot  req-jired  fa  ony  of  the  choke  mooifold  systems,  buffer  tonks  ore 
sometimes  mstolled  do*nstreom  of  the  choke  ossemblies  'or  the  purpose  of 
rrwnifolding  the  bleed  lines  together  When  buffer  tonhs  ore  employed,  valves 
Sholl  be  mstolled  upstreom  to  isolote  O  fOrlure  or  molfunc»ion  wthoot  inter- 
rupting flow  control  Though  not  shown  on  2M,  3M,  lOM,  or  I5M  drawings, 
it  would  also  be  opplicable  to  those  situotions 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-64010;  FRL-3479-11 

Intent  To  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  intent  to  cancel. 

summary:  EPA  is  issuing  a  notice  of 
intent  to  cancel  certain  pesticide 
registrations  under  section  6(b)  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  and  40  CFR 
152.122.  The  registrations  which  the 
Agency  intends  to  cancel  are  held  by 
registrants  whom  the  Agency,  after  a 
good  faith  effort,  has  been  unable  to 
contact.  Persons  adversely  affected  by 
this  notice  may  request  a  hearing  in 
accordance  with  the  provisions  of  40 
CFR  Part  164.  An  adversely  affected 
person  may  avoid  a  hearing  and 
maintain  his  registration  in  effect  by 
supplying  a  correct  and  current  address 
within  the  applicable  30  day  period. 
DATES:  All  registrations  will  be 
cancelled  at  the  end  of  30  days  from  the 
date  of  publication  or  receipt  of  this 
notice  by  registrants,  unless  the  Agency 
is  provided  with  a  correct  and  current 
address  of  an  affected  registrant. 

A  request  for  a  hearing  by  an  affected 
registrant  or  the  registrant's  correct  and 
current  address  must  be  received  by  the 
Agency  on  or  before  December  19, 1988, 
or  30  days  after  receipt  by  mail  by  the 
affected  registrant  of  this  notice, 
whichever  is  the  later  date. 

A  request  for  a  hearing  submitted  by 
any  other  adversely  affected  persons 
must  be  received  on  or  before  December 
19, 1988. 

ADDRESS;  Hearing  requests  must  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Sherada  Hobgood,  Registration 

Support  Branch,  Registration  Division 

(TS-767C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401  M  Street,  SW., 

Washington,  DC  20460. 
Office  location  and  telephone  number: 

Room  724A.  Crystal  Mall  Building  #2. 

1921  Jefferson  Davis  Highway. 

Arlington,  VA  (703-557-7700). 
SUPPLEMENTARY  INFORMATION:  Over  the 
years,  EPA  has  been  unable  to  contact 
certain  pesticide  registrants  at  the 
addresses  on  file  at  the  Agency  or 
appearing  on  current  pesticide  product 
labels.  EPA's  inability  to  communicate 
with  these  registrants  impairs  the 
Agency's  ability  to  discharge  its 


statutory  mandate  to  regulate  pesticide 
products  and  their  impact  on  the 
environment.  Furthermore,  it  creates  an 
undesirable  situation  because  some 
registrants  may  unknowingly  be  in 
violation  of  the  Act  and  escape  burdens 
assumed  by  other  registrants  in 
compliance  with  the  Act. 

Section  6(b)  of  FIFRA  allows  the 
Administrator  to  issue  a  notice  of  intent 
to  cancel  a  pesticide's  registration  if  that 
"*  *  *  pesticide  or  its  labeling  or  other 
material  required  to  be  submitted  does 
not  comply  with  the  provisions  of  this 
Act*  *  *." 

Section  3(c)(1)(A)  of  FIFRA  make  it  a 
condition  of  registration  that  a 
registrant's  address  be  filed  with  the 
Agency  and  appear  on  the  label  of  the 
registrant's  pesticide  product.  40  CFR 
152.122  requires  that  a  registrant  must 
keep  the  Agency  informed  of  his  current 
name  and  address  of  record.  If  the 
Agency's  good  faith  attempts  to  contact 
the  registrant  are  not  successful,  the 
Agency  will  issue  in  the  Federal  Register 
a  notice  of  intent  to  cancel  all  products 
of  the  registrant  under  FIFRA  Sec.  6(b). 
The  registrant  must  respond  within  30 
days  requesting  that  the  registration  be 
maintained  in  effect,  and  providing  his 
name  and  address  of  record.  If  no 
response  is  received,  the  cancellations 
will  become  effective  at  the  end  of  the 
30  days  without  further  notice  to  the 
registrant. 

Persons  adversely  affected  by  this 
notice  may  request  a  hearing  in 
accordance  with  the  provisions  of  40 
CFR  Part  164.  An  adversely  affected 
person  may  avoid  a  hearing  and 
maintain  his  registration  in  effect  by 
supplying  a  correct  and  current  address 
within  the  applicable  30  day  period. 

The  impact  of  these  cancellations  on 
the  agricultural  economy  is  difficult  to 
determine.  It  is  believed  that  some  or  all 
of  the  pesticide  products  subject  to  this 
cancellation  action  are  no  longer  on  the 
market.  Some  of  the  pesticide  products 
have  no  agricultural  uses.  At  worst,  the 
impact  on  the  agricultural  economy  is 
expected  to  be  slight. 

Pursuant  to  section  6(b),  the  Secretary 
of  Agriculture  has  reviewed  this  notice 
and  has  no  comments.  The  Science 
Advisory  Panel  has  waived  its  right 
(under  section  25(d))  to  review  this 
notice. 

Registrations  Subject  to  Cancellation 

The  following  registrations  are  subject 
to  cancellation  under  this  notice. 
Rogistrant:  Bradford  MFC  Company 
Address:  149  Rosedale,  Jackson,  TN 

38301 
Registration  Nos.:  58-10 

Registrant:  Red  Devil  Corporation 


Address:  1609  17  N  14th  St.,  St.  Louis, 

MO  63106 
Registration  Nos.:  111-1 
Registrant:  Trager  MFC  Company  Inc. 
Address:  1200  Wheeler  Avenue, 

Scranton,  PA  18510 
Registration  Nos.:  274-30-31-34 
Registrant:  Nash  &  Kinsella 

Laboratories 
Address:  9216  Clayton  Rd.,  St.  Louis. 

MO  63124 
Registration  Nos.:  427-22-48 
Registrant:  State  Chemical  Company 
Address:  Box  310,  Amarillo,  TX  79105 
Registration  Nos.:  438-7-15-28-29-31- 

32-52-55-57-60-64  thru  67-69 
Registrant:  Amsco  Division  Union  Oil 

Company  of  California 
Address:  825  SE.  Thornton,  Minneapolis. 

MN  55414 
Registration  Nos.:  528-51 
Registrant:  Carbola  Chemical  Co.  Inc. 
Address:  1877  State  St.,  Watertown,  NY 

13601 
Registration  Nos.:  607-38-39-43-44 
Registrant:  Syracuse  Pharmacal 

Company  Inc. 
Address:  C/O  Leager  Labs  Inc.,  4161 

Beck  Ave..  St.  Louis,  MO  63116 
Registration  Nos.:  832-1 

Registrant:  Theodore  Meyer  Inc. 
Address:  922  Callowhill  St.. 

Philadelphia.  PA  19123 
Registration  Nos.:  854-6-10-12-16 
Registrant:  Chemical  Service 
Address:  11250  W.  Addison  St.,  Franklin 

Park,  IL  60131 
Registration  Nos.:  900-6-24-27-51-52- 

63-67-74  thru  79,  86-92-93-95-97  thru 

99, 101-102-104-105-107 
Registrant:  UDDO  Products 
Address:  P.O.  Box  29048,  Now  Orleans, 

LA  70189 
Registration  Nos.:  1123-3-4-6 
Registrant:  Central  Chemical  Company 

Inc. 
Address:  358  Walnut  St.,  Memphis,  TN 

38102 
Registration  Nos.:  1140-2 

Registrant:  Industrial  Sanitation 

Company 
Address:  P.O.  Box  471,  East  Chicago,  IN 

46312 
Registration  Nos.:  1174-1 
Registrant:  Janitors  Supply  House  Inc. 
Address:  617-619  W.  Pratt  St.,  Baltimore, 

MD  21208 
Registration  Nos.:  1487-6-13 
Registrant:  Duraclean  Company 
Address:  839  Waukegan  Road,  Deerfield, 

IL  60015 
Registration  Nos.:  1550-4 
Registrant:  Rogers  Insect  Powder 

Company 


Address:  P.O.  Box  6447,  Mobile.  AL 

33606 
Registration  Nos.:  1591-1 
Registrant:  Trio  Chemical  Works  Inc, 
Address:  8321  Commonwealth  Blvd., 

Bellerose,  NY  11426 
Registration  Nos.:  1783-1  thru  3,  7  thru  9, 

17-19-23-26-31-38-39-43-56-61-63- 

64-65-66-69-70-72-73-75 
Registrant:  Sanitary  Products  Company 
Address:  5106  E.  27th  St.,  Kansas  City, 

MO  64127 
Registration  Nos.:  1795-3 
Registrant:  Pittsburgh  Chemical  Lab 
Address:  Century  Bldg.,  Pittsburgh,  PA 

15222 
Registration  Nos.:  2037-5 

Registrant:  Nykon  Chem.  Corp. 
Address:  15  Macquesten  Pky  S.,  Mt. 

Vernon,  NY  10550 
Registration  Nos.:  2361-5 
Registrant:  AUanta  Chemical  Company 

Inc. 
Address:  P.O.  Box  237,  Jamestown,  NC 

27282 
Registration  Nos.:  2443-1 
Registrant:  Michel  &  Pelton  Co. 
Address:  111  Broadway,  Suite  206,  New 

York,  NY  10006 
Registration  Nos.:  2617-1-9-13-14-20- 

24-27-29-35-37-38 

Registrant:  MACO  Laboratories 
Address:  558  James  Ave.  SE.,  Grand 

Rapids,  MI  49500 
Registration  Nos.:  2741-2 
Registrant:  Carter  Insec  &  Chemical 

Company  Inc. 
Address:  P.O.  Box  127,  Teachey,  NC 

28464 
Registration  Nos.:  2917-2-8-11-2.5-28- 

29-31-37-55-68-69 
Registrant:  The  Bushnell  Company 
Address:  1760  Eleanor  Ave..  St.  Paul. 

MN  55116 
Registration  Nos.:  2984-1  thru  3 
Registrant:  R.R.  Brand,  Inc. 
Address:  638  Papworth  Avenue,  Metarie, 

LA  70005 
Registration  Nos.:  3336-1 

Registrant:  Consumers  Oil  Company 
Address:  P.O.  Box  548,  2713  River  Ave., 

Rosemead,  CA  91771 
Registration  Nos.:  3528-2-4 
Registrant:  Arlenge  Laboratories 
Address:  175  Pearl  St.,  Brooklyn,  NY 

11201 
Registration  Nos.:  3735-4-5-8-19-22-23- 

33 
Registrant:  Southern  Agricultural 

Chemicals  Inc. 
Address:  Rt  1,  Cades.  SC  29518 
Registration  Nos.:  3743-153-182  thru  184. 

188-189-192-220-254-255-262-263- 

275-280-281-287-292-299-321-322- 

323-326-330-331-335  thru  337 
Registrant:  Economy  Products 


Address:  P.O.  Box  427,  Shenandoah.  LA 

51601 
Registration  Nos.:  3770-219 
Registrant:  Chevron  Oil  Company 
Address:  P.O.  Box  1446,  Louisville,  KY 

40201 
Registration  Nos.:  3775-1-2 
Registrant:  American  Firestoline 

Corporation 
Address:  825  Third  Avenue,  New  York, 

NY  10022 
Registration  Nos.:  3840-5 

Registrant:  Clarke  John  &  Company  Inc. 
Address:  420  Lexington  Avenue.  New 

York,  NY  10017 
Registration  Nos.:  4085-2-3 
Registrant:  Noxal  Products  Company 
Address:  633  C  W  Valencia  Dr., 

Fullerton,  CA  92832 
Registration  Nos.:  4162-1 

Registrant:  Eddington  Laboratories  Inc. 
Address:  P.O.  Box  86,  Comwell  Heights, 

PA  19020 
Registration  Nos.:  4302-2 
Registrant:  Zenith  Chemical  Corp. 
Address:  175  Mt.  Pleasant  Ave.,  Newark, 

NJ  07104  Attn:  Rose 
Registration  Nos.:  4328-11  thru  14,  20- 

23-26-27-30-33-36 

Registrant:  Falleck  Chemical 

Corporation 
Address:  460  Park  Ave..  New  York,  NY 

10022 
Registration  Nos.:  4343-3 
Registrant:  Nock  RJ 
Address:  New  Orleans,  LA  70140 
Registration  Nos.:  4489-2 

Registrant:  Clean  Home  Products 
Address:  2805  Locust  St.,  St.  Louis.  MO 

63100 
Registration  Nos.:  4600-^1-6-8-9 
Registrant-  Melvin  E.  Wyant 
Address:  Johnny  Cake  Ridge,  Mentor. 

OH  44060 
Registration  Nos.:  4636-4 
Registrant:  Lustray  Labs.  Inc. 
Address:  964  Franklin  Ave.,  Brooklyn, 

NY  11225 
Registration  Nos.:  464G-1 
Registrant:  California  Vet  Supply 

Company 
Address:  10621  Burbank  Blvd.,  N. 

Hollywood,  CA  91601 
Registration  Nos.:  4902-1 
Registrant:  Southeastern  Chemical 

Corporation 
Address:  P.O.  Box  1026.  Orangeburg,  SC 

29115 
Registration  Nos.:  4977-107 
Registrant:  Conway  Soap  Products 

Company 
Address:  255  W.  79th  Street.  Chicago,  IL 

60620 
Registration  Nos.:  5366-2-3-7 

Registrant-  Farmingdale  Garden  Labs 
Address:  136  Verdi  St.,  Farmingdale,  NY 
11735 


Registration  Nos.:  5605-176-190-191- 

1594 
Registrant:  Plant  Marvel  Labs 
Address:  624  W.  119th  St.,  Chicago,  IL 

60628 
Registration  Nos.:  5617-1-2 
Registrant:  Custom  Laboratories  Inc. 
Address:  Box  2132,  Spokane,  WA  99210 
Registration  Nos.:  5913-2 
Registrant:  De  Corporation 
Address:  940  Meadow  Oaks  Dr., 

Arlington,  TX  76010 
Registration  Nos.:  6189-1 
Registrant:  Sanico 
Address:  13143  Saticoy  St.,  N. 

Hollywood,  CA  91605 
Registration  Nos.:  6190-2  thru  4,  -6-7-0- 

10-14-16-17-18-26-27 
Registrant  RO  DI  Chemical  Company 

Incorporation 
Address:  1460  W.  Montrose.  Chicago.  IL 

60640 
Registration  Nos.:  6339-10-12 
Registrant-  Life  O  Fabric  Chem. 

Company 
Address:  2010  Balboa.  Dallas,  TX  75224 
Registration  Nos.:  6551-3-4 
Registrant  Batesville  Chemical 

Company 
Address:  205  Pamela  St.,  Batesville.  MS 

38606 
Registration  Nos.:  6607-4 
Registrant  Central  Exterminating  & 

Chem  Co. 
Address:  365  Central  Park  Ave., 

Yonkers.  NY  10704 
Registration  Nos.:  6614-3  thru  5 
Registrant  Clover  Products 
Address:  146  University  Ave.,  Rochester. 

NY  14605 
Registration  Nos.:  6646-4 
Registrant  Griffin  Chem.  Company 
Address:  1326  South  Seventh  Street. 

Louisville,  KY  40208 
Registration  Nos.:  6799-6 
Registrant  Dawson  Chemical  Company 

Inc. 
Address:  1525  N.  Post  Oak  Road. 

Houston,  TX  77055 
Registration  Nos.:  6874-2-5-6 
Registrant  Dill  J  J  Company 
Address:  Box  788,  Kalamazoo,  MI  49005 
Registration  Nos.:  6900-1-2-4  thru  6,-8- 

9-12-16-18-25-26-29-36  thru  39,  42- 

43-46-53  thru  55.  56-59-65-75-62-84- 

85-88-94-103-107-109-110-113-120 

thru  122,  -130-132  thru  134,  -138-148 
Registrant  Naftone  Inc. 
Address:  425  Park  Ave..  New  York,  NY 

10022 
Registration  Nos..-"6948-10 
Registrant  National  Allied  Products  Co. 
Address:  P.O.  Box  7348,  Omaha,  NE 

68107 
Registration  Nos.:  6971-1-9 
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Registrant:  Laurence  &  CO  E  F 
Address:  42  Whitney  St..  Northboro,  MA 

01532 
Registration  Nos.:  7184-1 
Registrant:  Bangels  Herold  Company 

line. 
Address:  Key  Hwy  &  Boyle  St.. 

Baltimore,  MD  21230 
Registration  Nos.:  7263-1 
Registrant:  Intree  Corporation 
Address:  1212  Washington.  Muscatine, 

lA  52761 
Registration  Nos.:  7452-1 
Registrant:  Kem  Labs  Incorporated 
Address:  1  Graham  Lane,  Lodi.  NJ  07644 
Registration  Nos.:  7506-112 
Registrant:  Modern  Pool  Products  Inc. 
Address:  177  Greenwich  Ave..  Stamford, 

CT  06902 
Registration  Nos.:  7531-2-3-5-7-9 

Registrant:  New  System  Ext.  Inc. 
Address:  Box  8422.  Santurce.  PR  00910 
Registration  Nos.:  7612-1 
Registrant:  Mar\'al  Chem.  Company 
Address:  929  Broadway.  Lorain.  OH 

44052 
Registration  Nos.:  7614-2 
Registrant:  Chem-0-Craft  Specialties 
Address:  Box  208,  Argo.  IL  60501 
Registration  Nos.:  7818-1 
Registrant:  Calahan  Inc.  H  A 
Address:  138  Water  St..  Box  448. 

S  Norwalk.  CT  06856 
Registration  Nos.:  7854-1-2 

Registrant:  Eagle  Exterm.  Serv. 
Address:  1007  N  46th  St..  Philadelphia, 

PA  19100 
Registration  Nos.:  797a-2 

Registrant:  SCP  Company 
Address:  12  Quincy  St..  Nashua.  NH 

03104 
Registration  Nos.:  8055-1 
Registrant:  Laboratory  Essentials  Inc. 
Address:  P.O.  Box  91.  W.  Islip.  NY  11795 
Registration  Nos.:  8109-1-6 
Registrant:  Aero-Dyne  Manufacturing 

Corporation 
Address:  3505  W.  Main.  Emmetsburg.  lA 

50536 
Registration  Nos.:  8111-^5 
Registrant:  Aggie  Chemical  Industry 
Address:  P.O.  8335.  San  Antonio.  TX 

78208 
Registration  Nos.:  8127-22 

Registrant:  Scott  Laboratory 

Address:  1595  Tarrytown  St.,  San  Mateo. 

CA  04402 
Registration  Nos.:  8128-1 
Registrant:  Reliance  Chem.  Corp. 
Address:  120 11th  St..  Charlottesville. 

VA  22903 
Registration  Nos.:  8245-2 
Registrant:  T  C  Products  Company 
Address:  P.O.  Box  2132.  Madison.  WI 

53705 


Registration  Nos.:  8487-7  thru  11 
Registrant:  Pro-Specialties,  Inc. 
Address:  7754  W.  Harwood  Avenue. 

Wauwatosa,  WI  53213 
Registration  Nos.:  8550-1-4-6  thru  23,- 

28-32 
Registrant:  Zevel  Corp. 
Address:  P.O.  Box  112.  La  Mirada.  CA 

90637 
Registration  Nos.:  8684-2 
Registrant:  Wallace  Chem.  Company 
Address:  24600  S.  Main  St.,  Carson,  CA 

90749 
Registration  Nos.:  8703-1-3  thru  5 

Registrant:  Montrose  Chem.  Corp.  of  CA 
Address:  P.O.  Box  E.  2401  Morris  Ave., 

Union.  NJ  07083 
Registration  Nos.:  8775-2  thru  4 
Registrant:  Clover  Farm  Stores  Corp. 
Address:  2135  Columbus  Road. 

Cleveland,  OH  44113 
Registration  Nos.:  8813-^ 

Registrant:  Syrodeltro  Chem.  Inc. 
Address:  501  W.  Fayette  St.,  Syracuse, 

NY  13204 
Registration  Nos.:  8931-3 
Registrant:  The  Broadway  Supply 

Company 
Address:  7525  Bessemer  Ave., 

Cleveland,  OH  44127 
Registration  Nos.:  8955-8 

Registrant:  Brown  Incorporated  E  L 
Address:  267  E.  Valley  Blvd.,  Rialto,  CA 

92376 
Registration  Nos.:  9093-2 

Registrant:  Moraine  Ind.  Inc. 
Address:  1212  W.  Second  St.. 

Oconomowoc,  WI  53066 
Registration  Nos.:  9239-5 
Registrant:  Duke  Laboratories 
Address:  10801  Linn  Station  Road. 

Louisville.  KY  40223 
Registration  Nos.:  9294-1 
Registrant:  Industrial  Chemical  &  Supply 

Company 
Address:  Box  4706,  Tampa,  FL  33607 
Registration  Nos.:  9356-1  thru  3 
Registrant:  World  Wide  Labs  Inc. 
Address:  P.O.  Box  22144,  Tampa,  Fl 

33622 
Registration  Nos.:  9372-5-6-10 
Registrant:  Atlas  Paint  &  Varnish 

Company 
Address:  32-50  Buffington  Ave.. 

Irvington.  NJ  07111 
Registration  Nos.:  9430-2 
Registrant:  Dri-Cide  Inc. 
Address:  6608  San  Fernando  Road. 

Glendale.  CA  91201 
Registration  Nos.:  9435-1 
Registrant:  Elgene  Chemicals  Inc. 
Address:  327  Northrup  Ave.. 

Mamaroneck.  NY  10543 
Registration  Nos.:  9494-1  thru  4 
Registrant:  Belleren  Research  Corp. 


Address:  354  Main  St..  Saugerties.  NY 

12477 
Registration  Nos.:  9575-2 
Registrant:  Douglas  Chemical  Division 
Address:  Deico  Inc..  1  Lexington  Ave.. 

Beth  Page.  NY  10714 
Registration  Nos.:  9587-4 

Registrant:  MacNair  L  E 

Address:  15  Franklin  St.,  Houlton.  ME 

04730 
Registration  Nos.:  9592-3 
Registrant:  Bio.  Scientific  Company 
Address:  Box  1155.  Rancho  Santa  Fe,  CA 

92067 
Registration  Nos.:  9611-1  thru  3 
Registrant:  Smith  William  Armstrong 

Company 
Address:  Box  868,  East  Point.  GA  30044 
Registration  Nos.:  9624-2-4-5 
Registrant:  Glenn  LW  Termite  &  Pest 

Control 
Address:  3305  24th  St..  W.  Bradenton.  FL 

33505 
Registration  Nos.:  9625-1 
Registrant:  Ramrod  Chemicals 
Address:  P.O.  Box  2640,  Dallas,  TX 

75221 
Registration  Nos.:  9681-5  thru  7 

Registrant:  Arsan  Research  Inc. 
Address:  8715  Hidden  Lake  Dr..  Howell. 

MI  48843 
Registration  Nos.:  9682-1 
Registrant:  All  American  Swimming 

Pool  Manufacturing  Company 
Address:  8606  Blue  Ash  Rd..  Cincinnati. 

OH  45242 
Registration  Nos.:  9705-1 
Registrant:  Veterinary  Division 
Address:  Pharmaceutical  Research 

Corp..  North  Miami.  FL  33161 
Registration  Nos.:  9734-4 
Registrant:  Sanitation  Services 
Address:  194  Sterling  Ave..  Yonkers.  NY 

10704 
Registration  Nos.:  9761-1 

Registrant:  Keystone  Veterinary  Supply 

Company 
Address:  8508  Widener  Road. 

Philadelphia,  PA  19118 
Registration  Nos.:  9766-1-2 
Registrant:  W-B  Chemical  Company 

Inc. 
Address:  15  Macquesten  Pkwy  S..  Mount 

Vernon.  NY  10550 
Registration  Nos.:  9771-1 
Registrant:  Kendall  Company  Textile 

Division 
Address:  Box  1828,  Charlotte,  NC  28201 
Registration  Nos.:  9778-1 
Registrant:  Carman  Conley  Inc. 
Address:  4321  W.  32nd  St..  Chicago,  IL 

60623 
Registration  Nos.:  9834-1 
Registrant:  International  Raticide 

Company 


Address:  617  Willow  Glen  Road,  Santa 

Barbara,  CA  93105 
Registration  Nos.:  9940-1 

Registrant:  Joseph  E  R  Company  Inc. 
Address:  P.O.  Box  189,  Norristown.  PA 

19404 
Registration  Nos.:  10044-1 
Registrant-  Ortho  Industries  Inc. 
Address:  49  Lawton  St.,  New  Rochelle, 

NY  10801 
Registration  Nos.:  10046-1 

Registrant:  Valley  Mills 
Address:  Box  1099.  Vicksburg.  MS  39180 
Registration  Nos.:  10181-1 
Registrant:  Community  Pest  Control 
Address:  3219  N.  30th  St..  Omaha.  NE 

68111 
Registration  Nos.:  10281-1 
Registrant:  Rodoon  Company 
Address:  1668  E.  Sunshine.  Springfield. 

MO  65804 
Registration  Nos.:  10288-1 
Registrant:  Professional  Chemical 

Company  Inc. 
Address:  P.O.  Box  94071,  4517  Yale  St. 

Houston.  TX  77018 
Registration  Nos.:  10290-12-17 
Registrant:  The  Desachem  Company. 

Inc. 
Address:  29  Riverside  Ave..  Bldg.  No.  17. 

Newark.  NJ  07104 
Registration  Nos.:  10321-1-2 

Registrant:  Multa  Chem.  Inc. 
Address:  11026  Endicott.  Houston,  TX 

77035 
Registration  Nos.:  10439-1 

Registrant:  Mor-Par  Company 
Address:  7019  Coleshire  Dr.,  Dallas.  TX 

75232 
Registration  Nos.:  10489-1 
Registrant:  Vamco  Products  Inc. 
Address:  438  Springfield  Piko. 

Cincinnati.  OH  45317 
Registration  Nos.:  10545-1 

Registrant:  Extermin-All 

Address:  4226  Ebbtide.  Houston,  TX 

77045 
Registration  Nos.:  10548-2 

Registrant:  Rheyan-National 

Address:  2828  Stonebrook  St.,  Irving,  Tx 

75060 
Registration  Nos.:  10627-1 

Registrant:  Ecology  Products  Corp. 
Address:  P.O.  Box  3349.  Brownsville,  TX 

78520 
Registration  Nos.:  10G36-2 
Registrant:  L  &  M  Mineral  Company 
Address:  P.O.  Box  756.  Brov\Tiwood,  TX 

76801 
Registration  Nos.:  10640-1 
Registrant:  W  &  B  Div.  of  W  W  B  Co. 
Address:  21732  Kaneohe  Lane. 

Huntington  Beach,  CA  92646 
Registration  Nos.:  10658-1 
Registrant:  Morehead  Ind  Inc. 
Address:  273  Hayden  Rowe.  Hopkinton. 

MA  01748 


Registration  Nos.:  10892-4-5 
Registrant-  Lawn-A-Mat  Chem  &  Equip 

Corp. 
Address:  54  Kinkel  St.,  Westbury,  NY 

11590 
Registration  Nos.:  10711-4-6 
Registrant:  Prinova  Co.,  Inc. 
Address:  982  Terminal  Way,  San  Carlos, 

CA  94070 
Registration  Nos.:  10742-3  thru  9, 10-16- 

17 

Registrant:  Engineering 

Address:  Box  2497,  Inverness,  FL  32851 

Registration  Nos.: 

Registrant-  Rush-Hampton  Ind. 
Address:  3000  Industrial  Park, 

Longwood,  FL  32750 
Registration  Nos.:  10824-5 
Registrant-  Antical  Chemical  Inc. 
Address:  770  Exchange  St.,  Rochester. 

NY  14608 
Registration  Nos.:  10833-2-4 
Registrant:  Unichem  Corp. 
Address:  7  Regal  Dr..  Huntington.  NY 

11743 
Registration  Nos.:  10859-1 

Registrant:  March  Chem  Company  Inc. 
Address:  1464  Sierra  Vista  Dr.,  Baton 

Rouge,  LA  70815 
Registration  Nos.:  10880-1-3-4 
Registrant:  Houston  Tack  Room 

Products  Inc. 
Address:  2817  West,  T.C.  Jester, 

Houston,  TX  77018 
Registration  Nos.:  11294-1 
Registrant:  Three  O  One  Exterminating 

Service  Company 
Address:  211  Lillian  Rd.,  Wilson,  NC 

27893 
Registration  Nos.:  11322-3  thru  5 
Registrant:  Patel  Inc. 
Address:  205Westport  Road,  Kansas 

City,  Mo  64111 
Registration  Nos.:  11331-1 

Registrant:  Advance  Pakaging  Inc. 
Address:  6410  Mayfair,  Houston,  TX 

77017 
Registration  Nos.:  11454-2 

Registrant:  Care-Frec  Swi.mming  Pool 

Supply  Company 
Address:  4170  Grand  Ave.,  Gurnee,  IL 

60031 
Registration  Nos.:  11481-2 

Registrant:  Shalco  Chcmiciil 

Corporation 
Address:  1125  Brown  Ave.,  P.O.  Box 

3443,  Toledo,  OH  43607 
Registration  Nos.:  11511-5-6-19-23 
Registrant:  Armstrong  Chcmic;il 

Company 
Address:  P.O.  Box  669,  Hugo,  OK  74743 
Registration  Nos.:  11528-1-2 
Registrant:  Fillers  International  Inc. 
Address:  Box  33,  Lake  Zurich,  IL  60047 
Registration  Nos.:  11601-2-3 
Registrant:  Index  Chemical  Inc. 


Address:  Rd  #3,  Carranza  Rd., 

Vincentown,  NJ  08088  , 

Registration  Nos.:  11672-2 
Registrant-  Perma  Kill  Mfg.  Co. 
Address:  P.O.  Box  665,  Sallisaw,  OK 

74955 
Registration  Nos.:  11704-2 
Registrant:  Cain  Chemical  Company 
Address:  1204  Heights,  Pasadena,  TX 

77503 
Registration  Nos.:  11716-4 
Registrant:  Plas  Chem  Corp. 
Address:  6300  Bartmer  Industrial  Drive. 

Si.  Louis,  MO  63130 
Registration  Nos.:  11717-1 
Registrant:  Cobis  Products  Company 

Inc. 
Address:  P.O.  Box  4358,  Atlanta.  GA 

30302 
Registration  Nos.:  11737-1 

Registrant.-  Salem  Laboratories 
Address:  8325  Chubb  Rd.,  North  Vale, 

MI  48167 
Registration  Nos.:  12010-1  thru  5 
Registrant:  Robinette.  Inc. 
Address:  975  Lake  Rd.,  Media,  OH  44250 
Registration  Nos.:  12015-1-2-14-15-16 
Registrant:  Colony  Corporation  of 

America 
Address:  1399  East  98th  Street.  Chicago, 

IL  60628 
Registration  Nos.:  12146-1 

Registrant:  Corbin  Chemical  Corp. 
Address:  1400-04  Coney  Island  Ave.. 

Brooklyn,  NY  11230 
Registration  Nos.:  12325-2-3 
Registrant:  Kleenco  Products 
Address:  13233  NE..  16th  Street. 

Bellevue,  WA  98005 
Registration  Nos.:  12388-1  thru  5 

Registrant:  Springbok  Chemical 

Company  Inc. 
Address:  P.O.  Box  398.  Pendleton,  OR 

97801 
Registration  Nos.:  12434-3 
Registrant:  Aqua  Power  Inc.  "1" 

Address:  2973  Riverland  Rd.,  Fort 

Lauderdale,  FL  33312 
Registration  Nos.:  12467-1-2 
Registrant:  Dixie  Compound  Works 
Address:  434  Aberdeen  Avenue,  Dayton 

OH  45419 
Registration  Nos.:  12475-1 
Regislranl:  Parks  Enterprises  Inc  ME 
.Address:  P.O.  Box  966,  Temecula,  CA 

92390 
Registration  Nos.:  I37t>5-1  thru  3 
Registrant:  Dianol  Inc. 
Address:  P.O.  Box  10636.  St.  Petersburg, 

FL  33733 
Registration  Nos.:  13794-2 

Registnnit:  W.iyne  County  Pest  Control 

Inc 
Address:  18269  Wyoming  Ave..  Detroit, 

MI  48221 
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Registration  Nos.:  13811-2 
Registrant:  Form-A-Chem,  Inc. 
Address:  2505  Metro  Blvd..  Maryland 

Heights.  MO  63043 
Registration  Nos.:  13881-3  thru  5 

Registrant:  Acrocem  Inc. 

Address:  Box  388.  Livingston.  TX  77351 

Registration  Nos.:  13892-1 

Registrant:  Clear  Pool  Maintenance  Inc. 

Address:  Box  9586.  Riviera  Beach.  FL 

33404 
Registration  Nos.:  14639-1 

Registrant:  Chem  Con 

Address:  1126  McCavock,  Nashville,  TN 

37217 
Registration  Nos.:  14648-3-5 

Registrant:  Dyna  Chem  Corporation 
Address:  56  Lincoln  Hwy..  Penndel.  PA 

19047 
Registration  Nos.:  14799-3 
Registrant:  The  McKerson  Corp 
Address:  1500  South  5th  Street. 

Minneapolis.  MN  55408 
Registration  Nos.:  14895-1 
Registrant:  Corporated  Brands  Sales  Inc. 
Address:  P.O.  Box  42653,  Evergreen 

Park.  IL  60642 
Registration  Nos.:  14943-5 
Registrant:  Mother's  Root  Destroyer 
Address:  P.O.  Box  47622.  Dallax.  TX 

75247 
Registration  Nos.:  15015-1 
Registrant:  Key  Chem  Products  Inc. 
Address:  433  Government  St..  Baton 

Rouge.  LA  70802 
Registration  Nos.:  15442-1-2 

Registrant:  Southland  Agricultural 

Chemical  Company 
Address:  P.O.  Box  6207,  Montgomery. 

AL  36106 
Registration  Nos.:  15575-11-17 

Registrant:  Davis  Supply  Company 
Address:  2134  S.  Saginaw.  Flint.  MI 

48503 
Registration  Nos.:  16151-1 
Registrant:  Midich  Prod  Sales  Company 
Address:  3940  Dereimer  Ave.,  Bronx.  NY 

10466 
Registration  Nos.:  18187-1 

Registrant:  Nationwide  Chemical  Corp. 
Address:  146  Midland  Avenue.  Kearny. 

NJ  07032 
Registration  Nos.:  18684-2 
Registrant:  Emac  Corporation 
Address:  1187  Milldale  Rd..  Cheshire,  CT 

06410 
Registration  Nos.:  19223-1-2 

Registrant:  National  Cosmetic  Labs  Inc. 
Address:  7712  Densmore  Ave..  Van 

Nuys.  CA  91406 
Registration  Nos.:  19762-1-2 

Registrant:  Old  Hickory  Medicine  Co. 

Inc. 
Address:  P.O.  Box  33.  5813  Lee  Highway. 

Chattanooga.  TN  37421 


Registration  Nos.:  21337-2 
Registrant:  C  &  H  Chemical  Company 
Address:  475  N.  Cleveland  Ave..  St.  Paul. 

MN  55107 
Registration  Nos.:  21737-1-2 

Registrant:  Lucas  Products  Company 
Address:  State  and  Jackson  Sts.  Bedford. 

L\  50833 
Registration  Nos.:  23562-1 
Registrant:  Interstate  Paint  Corporation 
Address:  P.O.  Box  1038.  Brunswick,  GA 

31520 
Registration  Nos.:  24739-1 

Registrant:  Amform  Company 
Address:  4952  Sequoi  Rd.,  Memphis,  TN 

38117 
Registration  Nos.:  25877-1 
Registrant:  McKenzie  &  Rogers 
Address:  Seattle.  VVA  98111 
Registration  Nos.:  26153-1 
Registrant:  Copper  State  Chemical 

Company 
Address:  Box  1110.  Tucson.  AZ  85702 
Registration  Nos.:  26494-1 
Registrant:  Preferred  Products  Company 
Address:  620  Ave.  O.  Winter  Haven.  FL 

33880 
Registration  Nos.:  26870-1 
Registrant:  Colt  Chemical  Corporation 
Address:  2212  Hawkins  Street. 

Charlotte.  NC  28203 
Registration  Nos.:  27036-1-4-5 
Registrant:  Ani-Sheid  Inc. 
Address:  5401  Pamela  Drive.  Louisville. 

KY  40219 
Registration  Nos.:  30320-1 
Registrant:  Woods  Paul  Company  Inc. 
Address:  21  Highland  Ave,  Needfiam. 

MA  02192 
Registration  Nos.:  30600-2 
Registrant:  Bionomical  Chemicals  & 

Services  Inc. 
Address:  1003  Pineville  Rd., 

Chattanooga.  TN  37405 
Rei:istration  Nos.:  30948-^*-6-8  thru  12. 

29-32-33-34 

Registrant:  Oil  Chem  International 
Address:  PO  Box  627.  Gonzales,  LA 

70737 
Registration  Nos.:  30955-4 

Registrant:  Graham  Ser\ice  Corp. 
Address:  401  N.E.  62nd  St..  Miami,  FL 

33138 
Registration  Nos.:  31183-1 

Registrant:  VO-Toys  Inc. 
Address:  Bronx.  NY  10451 
Registration  Nos.:  31445-2-5-6-9 

Registrant:  Sunshine  Products  Company 
Address:  2310  SO.  27th  St..  Milwaukee,' 

Wl  53218 
Registration  Nos.:  31867-1 

Registrant:  Swimming  Pool  Doctor 
Address:  1322  N.  Mill  Street.  Orlando. 
FL  32803 


Registration  Nos.:  32043-\ 

Registrant:  ABR  Enterprises 
Address:  7812  Chestnut  Way. 

Pleasanton.  CA  94566 
Registration  Nos.:  32172-1 

Registrant:  Water  Science  Inc. 
Address:  6267  North  Blackstone  Ave.. 

Fresno.  CA  93710 
Registration  Nos.:  32799-1 

Registrant:  Commander  Chemical  & 

Supply  Co.  Inc. 
Address:  443  South  Central  Ave.. 

Phoenix.  AZ  85004 
Registration  Nos.:  33016-2 

Registrant:  Chemik  Labs  Inc. 
Address:  P.O.  Box  24884. 1608  Day  Star 

Drive.  Dallas  TX  75224 
Registration  Nos.:  33428-1 

Registrant:  Hawthrone  Chemical  Co. 
Address:  P.O.  Box  11555.  St.  Louis.  MO 

63105 
Registration  Nos.:  33442-813 

Registrant:  Power  Clean  Products  Inc. 
Address:  200  Sherwood  Drive.  Wood 

Dale.  IL  60191 
Registration  Nos.:  33494-1 

Registrant:  Agri  Future  Company 
Address:  15708  Loop  Road,  Burnsville. 

MN  55337 
Registration  Nos.:  33861-1 

Registrant:  S  &  S  Pools  &  Hockey 
Address:  1176  Union  Road.  West 

Seneca.  NY  14224 
Registration  Nos.:  34088-1 

Registrant:  Ecological  &  Specialty  Prod. 

Co. 
Address:  1188  Tice  Place.  Westfield.  NJ 

07090 
Registration  Nos.:  34538-1 

Registrant:  Supreme  Chemicals  Inc. 
Address:  989  Montague  Expressway. 

Milpitas.  CA  95035 
Registration  Nos.:  34632-1 

Registrant:  Foresight  of  Omaha,  Inc. 
Address:  2900  F.  St..  Omaha.  NE  68111 

Registration  Nos.:  34722-1 

Registrant:  Puff  Industries 
Address:  Brooklyn.  NY  11223 
Registration  Nos.:  34737-1 

Registrant:  Bio-Dyne  Industries 
Address:  24201  Frampton  Avenue. 

Harbor  City,  CA  90710 
Registration  Nos.:  34850-3 

Registrant:  50th  State  Cockroach  Killer 
.Address:  P.O.  Box  8006.  Honolulu.  HI 

96815 
Registration  Nos.:  34853-1 

Registrant:  Roberts  Proprietories  Inc. 
Address:  575  Madison  Avenue.  New 

York.  NY  10022 
Registration  Nos.:  34882-2-3 


Registrant:  MG  Scientific  Gas 
Address:  Div  of  Burdett  Oxygen,  One 

Schuklkill  Ave,  Norristown.  PA  19404 
Registration  Nos.:  35084-1 

Registrant:  Winco  Chemical  Company 
Address:  P.O.  Box  10692,  Jackson,  MS 

39209 
Registration  Nos.:  35138-2-^5-9, 11  thru 

24.  26-29-30-31-33-34.  36  thru  42.  45- 

46-48-51-52-53-56-59 

Registrant:  Leisure  Aid 

Address:  P.O.  Box  7348,  Omaha,  NE 

68107 
Registration  Nos.:  35284-1-2 

Registrant:  Gable-Tite  Products  Co.,  Inc. 
Address:  3790  NW..  7  Box  470096. 

Miami,  FL  33147 
Registration  Nos.:  35302-2 

Registrant:  International  Trade  Service 

Inc. 
Address:  337  High  St..  Burlington,  NJ 

08016 
Registration  Nos.:  35314-1 

Registrant:  Arizona  Sulphur  Company 
Address:  5340  West  Bethany  Home 

Road,  Box  863,  Glendale,  AZ  85311 
Registration  Nos.:  35377-1-2 

Registrant:  E  Z  Bleach  Corporation 
Address:  2  Washburn  Street,  New 

Bedford.  MA  02742 
Registration  Nos.:  35483-20002 

Registrant:  The  America  Company 
Address:  P.O.  Box  846,  Milton.  FL  32570 
Registration  Nos.:  35904-1 

Registrant:  Water  Equipment 

Manufacturers,  Inc. 
Address:  701  W.  Tropical  Way,  Broward 

City.-Plantation,  FL  33312 
Registration  Nos.:  35920-1 

Registrant:  Irwin  Associates,  Inc. 
Address:  P.O.  Box  20636,  St.  Petersburg. 

FL  33742 
Registration  Nos.:  35959-4-5 
Registrant:  Aerosol  West 
Address:  2595  Katherine  Ave.,  Ventura, 

CA  93001 
Registration  Nos.:  35988-1 
Registrant:  Crown  Chemical  Company 
Address:  5280  Merrick  Road, 

Massapequa,  L.I.,  NY  11758 
Registration  Nos.:  36534-1  thru  3 

Registrant:  Bay  Chemical  Company 
Address:  571  Airport  Rd.,  3  No.,  Naples, 

FL  33940 
Registration  Nos.:  36829-1 
Registrant:  Union  Pool  Marts,  Inc. 
Address:  2154  Eureka  Rd.,  Wyandotte. 

MI  48192 
Registration  Nos.:  36919-2 

Registrant:  Hudson's  Pest  Control 

Products 
Address:  1754  Meldrum  Street,  Detroit, 

MI  48207 
Registration  Nos.:  37103-1 


Registrant:  Transbas 

Address:  1525  Lockwood  Road,  Billings. 

MT  59101 
Registration  Nos.:  37507-1 
Registrant:  OMTAR  Chemicals  Ltd 
Address:  555  13th  Street,  NW., 

Washington,  DC  20004 
Registration  Nos.:  37585-1 
Registrant:  Harrell  Swimming  Pool 

Service 
Address:  597  W.  Hickpochee  Ave.,  La 

Belle.  FL  33935 
Registration  Nos.:  37656-1-3 

Registrant:  Waters  Chemicals 
Address:  729  Beach  Place,  Mundelein.  IL 

60060 
Registration  Nos.:  37753-1 
Registrant:  Aqua  Clear  Pools  Inc. 
Address:  13377  W.  Dixie  Hwy,  N.  Miami, 

FL  33161 
Registration  Nos.:  37791-1 
Registrant:  Preferred  Pool  Services 
Address:  201  SE  2nd  Avenue.  Delray 

Beach,  FL  33444 
Registration  Nos.:  37898-1 
Registrant:  Ed.  Carter  Swimming  Pool 

Serv. 
Addre.ss:  1544  NE.,  109th  St.,  Miami,  FL 

33181 
Registration  Nos.:  37924-1 
Registrant:  International  Water  Systems 
Address:  P.O.  Box  3371,  St.  Augustine. 

FL  32084 
Registration  Nos.:  38055-1-2 

Registrant:  Pace  Limited 

Address:  P.O.  Box  48,  Taylor,  TX  76574 

Registration  Nos.:  38174-1-2-4-7-8 

Registrant:  Perfect  Pools  of  Fla.  Inc.,  D/ 

B/A  Perfect  Pools 
Address:  1617  Middle  River  Dr.,  Ft. 

Lauderdale,  FL  33305 
Registration  Nos.:  38221-3 
Registrant:  Ultra  White  Manufacturing 

Co. 
Address:  329  Northrup  Ave., 

Mamaroneck,  NY  10543 
Registration  Nos.:  38346-1 
Registrant:  Sigma  Chemical  Corporation 
Address:  1957  Temple,  Signal  Hill,  CA 

90804 
Registration  Nos.:  38682-2 
Registrant:  Michael  G.  Segina 
Address:  1637  North  Roosevelt  Ave.. 

Pasadena,  CA  91104 
Registration  Nos.:  38758-1 

Registrant:  Uni-Lab  Corporation 
Address:  177  N.  Church  St.,  Suite  310. 

Box  5706,  Tucson,  AZ  85701 
Registration  Nos.:  38887-1-2 

Registrant:  Coventry  Products 
Address:  975  Lake  Road,  Medina,  OH 

44256 
Registration  Nos.:  38918-1  thru  3 
Registrant:  Holiday  Industries 
Address:  523  E.  Rock  Island,  Grand 

Prairie,  TX  75050 


Registration  Nos.:  390.34-2 
Registrant:  Aquabiotics  Corporation 
Address:  701  Checker  Drive,  Buffalo 

Grove,  IL  60090 
Registration  Nos.:  39096-1  thru  3 
Registrant:  Mundobello  Chemical 

Services  Co. 
Address:  3907  Capitol.  Houston.  TX 

77023 
Registration  Nos.:  39222-1 

Registrant:  Aqua  Treat  Chemicals,  Inc. 
Address:  1166  87th  Street.  Daly  City.  CA 

94015 
Registration  Nos.:  39327-17-18 
Registrant:  Filtercold  Corporation 
Address:  2810  S.  24th  Street.  Phoenix, 

AZ  85034 
Registration  Nos.:  39446-3-4 
Registrant:  Pool  Doctors 
Address:  1400  Ellis  St..  Waukesha,  WI 

53186 
Registration  Nos.:  39662-2 

Registrant:  Supreme  Distributors.  Inc. 
Address:  1509  E.  Washington,  Phoenix, 

AZ  85034 
Registration  Nos.:  39839-2 
Registrant:  Kratz  Laboratories 
Address:  1488  Page  Industrial  Court 

South.  St.  Louis,  MO  63132 
Registration  Nos.:  39841-1-3  thru  11 

Registrant:  Chem-Ware  Industrial 

Products.  Inc. 
Address:  7597  NW..  73rd  Terrace. 

Tamarac.  FL  33319 
Registration  Nos.:  39910-1  thru  12 
Registrant:  Alpha  Pool  &  Marcite  Co. 
'Address:  Box  490252.  Ft.  Lauderdale.  FL 

33313 
Registration  Nos.:  39915-1 
Registrant:  Leading  Trade  Co. 
Address:  Box  476.  Forest  Hills,  N"Y  11375 
Registration  Nos.:  40023-1 

Registrant:  Atlantic  Pool  Service,  Inc. 
Address:  3007  N.  State  Rd.,  «7, 

Hollywood,  FL  33021 
Registration  Nos.:  40075-2 

Registrant:  Outdoor  World  Distributors, 

Inc. 
Address:  329  SW.  14th  Ave.,  Pompano 

Beach,  FL  33060 
Registration  Nos.:  40080-2 
Registrant:  Leslies  Swimming  Pool 

Supplies 
Address:  750  East  McNab  Rd..  Pompano 

Beach,  FL  33060 
Registration  Nos.:  40209-1 
Registrant:  Chemtex  International.  Ltd. 
Address:  P.O.  Box  336,  Prairieville,  LA 

70769 
Registration  Nos.:  40275-6  thru  27 
Registrant:  Equine  Chemical  Co.,  Inc. 
Address:  529  North  43rd  West  Ave.. 

Tulsa,  OK  74127 
Registration  Nos.:  40322-1 

Registrant:  Admiral  Pool  Service 
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Address:  405  South  Ridge  Rd..  Delray 

Beach.  CA  33444 
Registration  Nos.:  40352-2 
Registrant:  Century  Manufacturing  Co. 
Address:  40  N.  Jefferson  St..  P.O.  Box 

544.  New  Castle.  PA  16103 
Registration  Nos.:  40382-1 
Registrant:  Allfield  Chemicals.  Inc. 
Address:  PO  Drawer  AA.  I.afayette.  LA 

70502 
Registration  Nos.:  40956-1  thru  10 
Registrant-  Chemical  Solvent  Co. 
Address:  P.O.  Box  487,  Birmingham.  AL 

35201 
Registration  Nos.:  40959-1  thru  10 
Registrant:  Aqua-Tek  Corp. 
Address:  3256  "F"  St..  San  Diego.  CA 

92102 
Registration  Nos.:  41041-1-2 

Registrant:  Pro  Kem 

Address:  1015  Wall  Rd.,  El  Paso,  TX 

79915 
Registration  Nos.:  41067-1 
Registrant:  International  Chemicals 

Group 
Address:  5800  Fairfield  Ave..  Box  6354. 

Ft.  Wayne.  IN  46815 
Registration  Nos.:  41167-1 
Registrant:  Mitchell  Gunite  Co. 
Address:  Box  8927.  Jacksonville.  FL 

32211 
Registration  Nos.:  41227-1 

Registrant-  Dolphin  Pool  Service 

Division  of  Porpoise  Pools 
Address:  18789  SW.  105th  Pi..  Miami.  FL 

33157 
Registration  Nos.:  41379-1 
Registrant:  Mister  Chemicals 
Address:  160  NW.  24th  Street.  Boca 

Raton,  FL  33432 
Registration  Nos.:  41380-1 
Registrant:  RPS  Products  Inc. 
Address:  Box  243-4,  N.  Elmhurst  Rd.. 

Prospect  Heights,  IL  60070 
Registration  Nos.:  41550-1 
Registrant:  Atlantis  Pool  Service  & 

Supply 
Address:  Box  928,  New  Smyrna  Beach. 

FL  32069 
Registration  Nos.:  41617-2 
Registrant:  Colony  Pool  Service  Inc. 
Address:  3520  Philadelphia  Pike, 

Claymont.  DE  19703 
Registration  Nos.:  41846-1 
Registrant:  S.  E.  Abbott  Maintenance  & 

Repair 
Address:  6068  Chevy  Chase  St..  West 

Palm  Beach,  FL  33406 
Registration  Nos.:  41959-1 
Registrant  Crystal  Clear  Pools 
Address:  P.O.  Box  14417,  North  Palm 

Beach,  FL  33406 
Registration  Nos.:  41966-1 
Registrant  Pool  Plaza  Inc. 
Address:  20  Stone  Road,  Rochester,  NY 
14616 


Registration  Nos.:  51972-1 

Registrant  Ark  Swrimjning  Pool  Service 

Inc. 
Address:  1220  NW.  23rd  Ave..  Fort 

Lauderdale.  FL  33311 
Registration  Nos.:  42006-1 
Registrant  Industrial  Systems 
Address:  Long  Plain  Road,  Matapoisett. 

MA  02739 
Registration  Nos.:  42087-110 

Registrant  Deta  Pools  Inc.. 

Address:  19  Jefferson  Ave..  Fairport.  NY 

14450 
Registration  Nos.:  4210&-1 
Registrant  Sure  Chemical  Corp. 
Address:  Route  140,  Box  140,  Upton,  MA 

01568 
Registration  Nos.:  42263-2-3 
Registrant  Sentinel  Chemical  Inc. 
Address:  545  Periwinkle  Dr.,  Roswell, 

GA  30075 
Registration  Nos.:  42268-2-3 

Registrant  Fast  Supply 

Address:  455  10th  St.,  San  Francisco.  CA 

94103 
Registration  Nos.:  42296-1 
Registrant  Allegheny  Water  Services 

Corp. 
Address:  2770  DS  Harbor  Blvd..  Santa 

Ana,  CA  92704 
Registration  Nos.:  42322-1-2-4-5 
Registrant  Chemical  Specifics,  Inc. 
Address:  420  Centre  St.,  Nutley,  NJ  07110 
Registration  Nos.:  42437-1  thru  5 
Registrant  Big  A  Pool  Service 
Address:  533  N.E.,  11th  Ave.,  Ft. 

Lauderdale.  FL  33301 
Registration  Nos.:  42468-1 
Registrant  Washine  Div. 
Address:  935  Allwood  Road.  Clinton,  NJ 

07012 
Registration  Nos.:  42537-1 
Registrant  Environmental  Safe  Products 

Corp. 
Address:  20460  Gramercy  Pi.,  Torrance. 

CA  90501 
Registration  Nos.:  42565-1 
Registrant  Tasha  Enterprises 
Address:  Box  1232,  Chickasha.  OK  73018 
Registration  Nos.:  42694-1 
Registrant  S  &  R  Plumbing  Corp. 
Address:  1075  NE.  79th  St..  Miami.  FL 

33138 
Registration  Nos.:  42763-1 
Registrant  Custom  Chemical 

Engineering 
Address:  59  Meander  Pike,  Chatham.  IL 

62629 
Registration  Nos.:  42842-3-4 
Registrant  Masti-Kure  Products  Co.  Inc. 
Address:  One  Wisconsin  Ave..  Norwich, 

CT  06360 
Registration  Nos.:  42844-1 
Registrant  Mason  Chemical  Co. 
Address:  6135  Shirley  St..  Naples.  FL 
33942 


Registration  Nos.:  42959-1 
Registrant  Progressive  Hydrology 
Address:  Box  584,  Lawson,  MO  64062 
Registration  Nos.:  43018-1-2 
Registrant  Pool  World  Inc. 
Address:  15326  North  Nebraska,  Tampa, 

FL  33612 
Registration  Nos.:  43141-1 
Registrant  Pride  Chemical 
Address:  Box  5001  Sus,  Fargo,  ND  58105 
Registration  Nos.:  43321-1 
Registrant  Dr.  Gerald  G.  McCarthy 
Address:  Rural  Route,  Bridgewater,  lA 

50837 
Registration  Nos.:  43357-1 
Registrant  Texchem,  Inc. 
Address:  112  Catalina  Drive,  Greenville. 

SC  29609 
Registration  Nos.:  43508-1  thru  4 
Registrant  CPI  Chemicals,  Inc. 
Address:  2800  North  Loop  West,  Suite 

314,  Houston,  TX  77092 
Registration  Nos.:  43592-1 
Registrant  Airwick  Pool  Products,  Inc. 
Address:  4  Cermak  Boulevard.  St.  Peters, 

MO  63376 
Registration  Nos.:  43603-1 
Registrant  Nu-Coat  Chemicals 
Address:  Route,  One,  Four  Oaks,  NC 

27524 
Registration  Nos.:  43694-1 
Registrant  Eagle  Laboratories 
Address:  1802  West  Grant  Rd.  Tucson. 

AZ  85705 
Registration  Nos.:  43717-27 
Registrant  Greenshield  of  Washington 
Address:  Box  25784,  Seattle,  WA  98125 
Registration  Nos.:  43740-1 
Registrant  Marco  Pool  Care,  Inc. 
Address:  P.O.  Box  784.  Marco  Island,  FL 

33937 
Registration  Nos.:  43753-1-2 
Registrant  Bayside  Industries,  Inc. 
Address:  109  Millers  Lane  Box  1927, 

Harrisburg,  PA  17105 
Registration  Nos.:  43783-3 
Registrant  Total  Cost  Systems 
Address:  5186  126th  Ave.  N.,  Clearwater. 

FL  33520 
Registration  Nos.:  43872-1 
Registrant  Stewart  Sanitary  Supply  Co.. 

Ltd. 
Address:  P.O.  Box  15061  St.  Louis,  MO 

63110 
Registration  Nos.:  43954-1-2-4-5-7-9- 
11-13-14-17-18-19-20-21-25-26-31- 
32-33-35-36-38-41-42-43-44-45-46- 
47-50-52-55-58-60 
Registrant  G.  Tex  Chemical  Internat'l 
Address:  7900  Westheimer.  No.  340. 

Houston.  TX  77062 
Registration  Nos.:  43982-1 
Registrant  Espar  Chemical  Corp. 
Address:  1233  South  Circle,  Forest  Park. 
IL  60130 
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Registration  Nos.:  43985-1 

Registrant:  Manufactured  Products.  Inc. 
Address:  317  11th  St..  Beach  Haven.  NJ 

08008 
Registration  Nos.:  43988-1 
Registrant:  Riverblue  Pools  Contractor, 

Inc. 
Address:  10527  S.W.  40lh  St..  Miami.  FL 

33165 
Registration  Nos.:  44174-1 

Registrant  Marzone,  Inc. 
Address:  P.O.  Box  1949.  Tifton,  GA 

31794 
Registration  Nos.:  44317-1  thru  5-8-11 

thru  16-18-19-21  thru  26-30-32  thru 

36-38  thru  44-46 
Registrant:  Atlantic  Pool  Of  Palm  Beach, 

Inc. 
Address:  2708  N.  Federal  Hwy.,  Delray 

Beach,  FL  33444 
Registration  Nos.:  44371-1 
Registrant  Pleasure  Makers 
Address:  381  S.  Tamiami  Drive.  N.W.. 

Chariotte.  FL  33952 
Registration  Nos.:  44388-1 
Registrant  California  Cleaning 

Products,  Inc. 
Address:  8763  Lankershim  Blvd.,  Sun 

Valley.  CA  91352 
Registration  Nos.:  44389-1-4 

Registrant  Votex  Pool  Service 
Address:  1467  N.E.  57th  Place,  FT. 

Lauderdale,  FL  33334 
Registration  Nos.:  44410-1 
Registrant  Doyle  Services,  Inc. 
Address:  P.O.  Box  8211,  Indian  River 

Shores,  FL  32960 
Registration  Nos.:  44418-1 
Registrant  Pet  Rx 
Address:  8801  N.  Crescent  Drive, 

Miramar,  FL  33025 
Registration  Nos.:  44455-2 
Registrant  Chou  Chen  Chemicals.  Inc. 
Address:  901  South  15th  St..  Louisville. 

KY  40210 
Registration  Nos.:  44639-1 
Registrant  CMC,  Inc. 
Address:  327  Locust  St.,  New  Castle.  PA 

16103 
Registration  Nos.:  44648-1 

Registrant  P.S.  Products  Co. 
Address:  1968  Cummings  Dr..  Los 

Angeles,  CA  90027 
Registration  Nos.:  44661-1 
Registrant  Simadon 
Address:  Box  511,  San  Pedro.  CA  90733 
Registration  Nos.:  44848-1 
Registrant  Color  Your  Yard  Inc. 
Address:  515  Lee  Road,  Rochester,  NY 

14606 
Registration  Nos.:  44873-1 

Registrant  Custom  Pools  &  Spas 
Address:  2092  17th  St.,  Sarasota,  FL 

33580 
Registration  Nos.:  44898-1 
Registrant  P  &  S  Laboratories 


Address:  Box  55271,  Riverside,  CA  92517 
Registration  Nos.:  44971-1 

Registrant:  Omni  Products 

Address:  3049  Rigel  Ave.,  Las  Vegas,  NV 

89102 
Registration  Nos.:  45037-1 
Registrant:  Pool  Boy  Inc. 
Address:  1207  W.  Broward  Blvd.,  Ft. 

Lauderdale,  FL  33311 
Registration  Nos.:  45051-1 
Registrant  Stanley  Hartman 

Manufacturing,  Inc. 
Address:  4351  South  Country  Club  Rd.. 

Tucson,  AZ  85714 
Registration  Nos.:  45117-1 
Registrant  Patterson  Products  Co. 
Address:  2950  S.  Eighth  St.,  Ste  F-1. 

Beaumont,  TX  77701 
Registration  Nos.:  45162-1 
Registrant  Pacific  Swimming  Pool  Corp. 
Address:  9533  SW.  40th  St..  Miami.  FL 

33165 
Registration  Nos.:  45258-1 
Registrant  Refinement  Technology  Labs 

Inc. 
Address:  1407  North  Providence  Rd.. 

Columbia,  MO  65201 
Registration  Nos.:  45262-1 
Registrant  Sunrise  Soap  Company,  Inc. 
Address:  620  W.  Center  Street,  #6,  N. 

Salt  lake.  UT  84054 
Registration  Nos.:  45302-1  thru  10 
Registrant:  Pool  Care  Inc. 
Address:  *36  West  Lake  St.,  Tarpon 

Springs,  FL  33589 
Registration  Nos.:  45322-1 

Registrant:  D  M  Labs  Corp. 
Address:  23007  Mobile  Ave..  Canoga 

Park.  CA  91307 
Registration  Nos.:  45345-1 
Registrant  Rivera  Pool  Co. 
Address:  2265  Dundee  Rd.,  Winter 

Haven,  FL  33880 
Registration  Nos.:  45404-1 
Registrant  M.S.  Pool  Service 
Address:  3001  Pioneer  Trail  #57,  New 

Smyrna  Beach,  FL  32069 
Registration  Nos.:  45448-1 
Registrant  BIO  AG  Enterprises 
Address:  P.O.  Box  42815-38,  Houston, 

TX  77042 
Registration  Nos.:  45459-3 
Registrant  Energy  Support  Corp. 
Address:  Box  87,  Westwego.  LA  70094 
Registration  Nos.:  45693-1-2 
Registrant  Capitol  Sanitizing  Systems 
Address:  2300  Pimmit  Dr.,  Falls  Church, 

VA  22043 
Registration  Nos.:  45725-2-5 
Registrant  Northeast  Packaging  Inc. 
Address:  25  Connair  Rd.,  Orange,  CT 

06477 
Registration  Nos.:  45746-2-4-5-6-7-8- 

11-12 
Registrant  San  Juan  Pools  of 

Hillsborough  County.  Inc. 


Address:  4109  W.  Buffalo  Ave..  Tampa, 

FL.  33614 
Registration  Nos.:  45752-1 
Registrant  All  Chemical  Supply  & 

Equipment  Co. 
Address:  4801  Pembroke  Rd.. 

Hollywood.  FL  33021 
Registration  Nos.:  45898-1  thru  21 
Registrant:  The  James-Scott  Company 
Address:  336  Hillcrest  Street,  El 

Segundo.  CA  90245 
Registration  Nos.:  45984-2 
Registrant  Andy's  Independent  Pest 

Control 
Address:  P.O.  Box  3251,  4401  S.l.  35- 

Town  &  Country  Mall.  Temple.  TX 

76501 
Registration  Nos.:  45997-1 
Registrant  Ecco  Chemical  Co..  Inc. 
Address:  2651  Sterling  Acre  Dr..  Tucker, 

GA  30084 
Registration  Nos.:  46013-1-2-3 
Registrant  Anchemco  Inc. 
Address:  2566-A  McMuller-Boolh  Rd., 

Clearwater,  FL  33519 
Registration  Nos.:  46053-1 
Registrant:  Halifax  Aquatech  Pools 
Address:  140  East  Mason  Ave.,  Daytona 

Beach,  FL  32014 
Registration  Nos.:  46131-1 
Registrant:  Atlantic  Pool  Store 
Address:  3007  North  State  Rd.  H7, 

Hollywood,  FL  33021 
Registration  Nos.:  46159-1 
Registrant:  Engineering  Ser\'ices  & 

Products  Co. 
Address:  214  Old  Main  St..  Rocky  Hill, 

CT  06067 
Registration  Nos.:  46200-1 
Registrant:  Valley  &  Universal  Supply. 

Inc. 
Address:  P.O.  Box  4084,  Bethlehem.  PA 

18018 
Registration  Nos.:  4625-1 

Registrant:  A-Best  Chemicals  &  Supply 
Address:  1621  N.  Magnolia,  Ocala.  P'L 

32670 
Registration  Nos.:  46575-1 
Registrant  Cassco  Inc. 
Address:  38  N.  West  Jersey  Ave.. 

Woodbury  Heights,  NJ  08097 
Registration  Nos.:  46692-1 
Registrant:  Crystalene,  Inc. 
Address:  Box  7787,  Columbus,  GA  31908 
Registration  Nos.:  46694-2-3-4 
Registrant  Carolina  Chem  Services  Inc. 
Address:  P.O.  Box  40,  North,  SC  29112 
Registration  Nos.:  46728-1-2-3-4-5-6-8- 

9 
Registrant  F.G.  Products 
Address:  3310  Reynolds  Rd.,  Lakeland. 

FL  33801 
Registration  Nos.:  46784-1 
Registrant  Pitcher  Hill  Pool  Supply 
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Address:  SO.  Bay  &  Taft  Roads,  N. 

Syracuse,  NY  13212 
Registration  Nos.:  46860-1 
Registrant:  Admiral  Pools 
Address:  4015  Kathryn  St..  Sarasota.  PL 

33583 
Registration  Nos.:  46863-1 
Registrant:  Hackett  and  Gaskin 
Address:  651  63rd  St..  Oakiard,  CA 

94609 
Registration  Xos.:  46931-1 
Registrant:  The  Agriculture  &  Nutrition 

Co. 
Address:  5220  Speaker  Rd.,  Kansas  City. 

KS  66106 
Registration  A'os.:  46946-19-60-170-171- 

194-238-243-245 
Registrant:  McGrayel  Co. 
Address:  3386  S.  Maple  Ave.,  Box  12362. 

Fresno,  CA  93777 
Registration  Nos.:  46978-1-2-3 
Registrant:  Southern  Water  Services 
Address:  4421  Oakdale  Rd.,  Smyrna.  CA 

30080 
Registration  Nos.:  47076-1 
Registrant:  Eastern  Equine  Enterprises 
Address:  592  County  Rd  *1302,  P.O.  Box 

392,  Ashland,  OH  44805 
Registration  Nos.:  47088-1 

Registrant:  Evrkleen  Corp. 

Address:  7827  NW.  15th  St.,  Miami.  PL 

33126 
Registration  Nos.:  47113-1 

Registrant:  Care-Free  Pool  Supply 
Address:  Box  3456.  Apollo  Beach.  FL 

33570 
Registration  Nos.:  47120-1 

Registrant-  National  Research  Co. 
Address:  4730  Noyes  St.  H218.  San 

Uiego,  CA  92109 
Registration  Nos.:  47155-1 
Registrant:  Crown  Services 
Address:  2725  Via  Casa  Loma.  San 

Clemente.  CA  92672 
Registration  Nos.:  47278-1  thru  5 
Registrant:  Buccaneer  Pool  Supply  & 

Service 
Address:  3648  A.  Henderson  Blvd.. 

Tampa.  FL  33609 
Registration  Nos.:  47318-1 

Registrant:  Richard  D.  Stanton 
Address:  5253  N.  Dixie  Highway. 

Pompano  Beach.  FL  33064 
Registration  Nos.:  47476-1 
Registrant:  Perochem  Inc. 
Address:  3451  Torrance  Blvd..  Torrance. 

CA  90503 
Registration  Nos.:  47525-1  thru  9 

Registrant:  Caf-Pey  Chemical  & 

Pesticide 
Address:  2640  Woodland  Ave.. 

Louisville.  KY  40211 
Registration  Nos.:  47663-1-2 
Registrant:  Luli  Pools  Inc. 
Address:  5285  W.  20th  Ave..  Haileah.  FL 

33012 


Registration  Nos.:  47673-1 

Registrant:  Woody  Riggs  Co. 

Address:  5027  SE.  107th  St..  Bellview,  FL 

32670 
Registration  Nos.:  47867-1-2 

Registrant:  Wiz  Chemical  Corp. 
Address:  Box  687.  Bala  Cynwyd,  PA 

19004 
Registration  Nos.:  47923-2-3-^ 
Registrant:  Tristate  Chemical  Corp. 
Address:  101  Elseden  Bldg..  7710  Tanner 

Land.  Florence,  KY  41042 
Registration  Nos.:  48004-1-2 
Registrant:  Atlantic  Pool  and  Patio 
Address:  201  E.  Granada  Blvd..  Ormond. 

Beach.  PL.  32074 
Registration  Nos.:  48057-1 
Registrant:  Metro  Products 
Address:  2912  Kings  Rd.,  A214.  Dallas, 

TX  75219 
Registration  Nos.:  48114-1 

Registrant:  Serat  Inc. 

Address:  8403  Rednock  Lane,  Miami 

Lakes,  FL  48139 
Registration  Nos.:  48139-1-3-4-5 
Registrant:  Sun  City  Pool  Supply 
Address:  1897  Highland  Ave.  S.,  Largo, 

FL  33516 
Registration  Nos.:  48170-1-2 
Registrant:  Bayside  Chemical 
Address:  P.O.  Box  4932,  Corpus  Christi. 

TX  78405 
Registration  Nos.:  48216-1 
Registrant:  Argo-K  Corporation 
Address:  5750  Main  St.  NE.. 

Minneapolis,  MN  55432 
Registration  Nos.:  48222-1  thru  4 
Registrant:  United  Scientifc  Inc. 
Address:  723  The  Parkway,  Richland, 

WA  99352 
Registration  Nos.:  4836&-1 
Registrant:  Roach  Vanish 
Address:  Box  6739,  New  York.  NY  10128 
Registration  Nos.:  48369-1 
Registrant:  Trichem 
Address:  306  S.  Harrington  St..  Raleigh, 

NC  27603 
Registration  Nos.:  48455-1  thru  5 
Registrant:  Charles  F.  Hudson,  Jr.  D/B/ 

A/  Chuck  Hudson 
Address:  8  Clear  Way,  Ocala,  FL  32672 
Registration  Nos.:  48665-1-2 
Registrant:  Pools  of  Distinction 
Address:  1400  St.,  Rd  44,  E.  Unit  4. 

Pineview  Plaza.  Crystal  River,  FL 

32629 
Registration  Nos.:  48703-1 
Registrant:  Bemelco  Inc. 
Address:  8009  Standley  St.,  Fort  Worth. 

TX  76118 
Registration  Nos.:  49109-1 
Registrant:  AB  Tri-State  Termite  &  Pest 

Control 
Address:  1955  W.  Fayetteville,  AR  72701 
Registration  Nos.:  49209-1 


Registrant:  Intergrated  Pest 

Management  Systems 
Address:  3601  Magic  Drive  «904.  San 

Antonio,  TX  78229 
Registration  Nos.:  49315-2  thru  4 

Registrant:  Klatt  Chemical  Co. 
Address:  1317  Oak  Ave.,  Evanston,  IL 

60201 
Registration  Nos.:  49549-1 
Registrant:  Pep-Kote  Products,  Inc. 
Address:  Box  23747,  Pleasant  Hill,  CA 

94523 
Registration  Nos.:  49596-1 
Registrant:  Conceptus  Investment  Corp. 
Address:  74-990  Joni  Dr.,  Bldg  3-A.  Palm 

Desert,  CA  92260 
Registration  Nos.:  49774-1 
Registrant:  Brewer's  Watercare  Service, 

Inc. 
Address:  328  N.  Broomville,  Springfield. 

MO  65806 
Registration  Nos.:  50083-1-2-3 

Registrant:  ACS  Inc. 

Address:  515  S.  2l8t  Ave..  Hollywood. 

PL  33020 
Registration  Nos.:  50172-1 
Registrant:  Complete  Chemical  Services, 

Inc. 
Address:  Box  1860,  Hollywood.  FL  33020 
Registration  Nos.:  50173-1 
Registrant:  Aqua  Guard.  Inc. 
Address:  RT.  15.  Box  588.  Tyler.  TX 

75707 
Registration  Nos.:  50402-1  thru  6 
Registrant:  Water  Watcher 
Address:  Box  1513,  Liberty.  TX  77575 
Registration  Nos.:  50417-1-2 
Registrant:  Compuchem  Corp. 
Address:  2371  Belmont  Ave.,  Bronx.  NY 

10458 
Registration  Nos.:  50418-1 
Registrant:  Pac-Tec,  Inc. 
Address:  555  Boston  Post  Rd.,  Milford 

CT,  06460 
Registration  Nos.:  50429-1  thru  11 

Registrant:  The  Pool  Specialist  of  Ft. 

Pierce 
Address:  1717  SO.  U.S.  #l-Royal  Palm 

Shoppes,  Ft.  Pierce,  FL  33450 
Registration  Nos.:  50499-1 

Registrant:  Radd  Chemical  Co. 
Address:  Merion  Mills  Business  Center, 

Conshohocken,  PA  19428 
Registration  Nos.:  50560-1-2-3 
Registrant:  Berg  Chemical  Co. 
Address:  920  East  132  St.,  Bronx.  NY 

10454 
Registration  Nos.:  50728-1-2 

Registrant:  Zenco 

Address:  3667  Blake  St.  Denver,  CO 

80205 
Registration  Nos.:  50742-1  thru  3 
Registrant:  Town  Square  Patio  Shop 
Address:  1821  West  Brandon  Blvd.. 

Brandon.  FL  33511 


Registration  Nos.:  50768-1 
Registrant:  Pro  Chem  Labs 
Address:  Box  2463,  Conroe,  TX  77305 
Registration  Nos.:  50787-2 
Registrant:  Stop-A-Bug,  Inc. 
Address:  61-15  98th  St.,  Rego  Park- 
Queens.  NY  11374 
Registration  Nos.:  50908-1 
Registrant:  John  H.  Forsythe 
Address:  Box  896,  Riverview,  FL  33569 
Registration  Nos.:  51024-1 

Registrant:  Smittys  Pool  Equipment,  Inc. 
Address:  1018  NE.  44th  St.,  Fort 

Lauderdale,  FL  33334 
Registration  Nos.:  51104-1 
Registrant:  Pool  N'  Patio  World  of 

Brandon 
Address:  919  Lithia  Rd.,  Brandon,  FL 

33511 
Registration  Nos.:  51146-1 

Registrant:  Howard's  Hardware 
Address:  7041  Taft  St.,  Hollywood,  FL 

33023 
Registration  Nos.:  51191-1 
Registrant:  BRJ  Industries,  Inc. 
Address:  152  Messner  Dr.,  Box  970F, 

Wheeling.  IL  60090 
Registration  Nos.:  51414-1-2 
Registrant:  LaCrosse  Pool  Center 
Address:  319  Lang  Dr..  LaCrosse.  WI 

54603 
Registration  Nos.:  51455-1 
Registrant:  Astro  Wafer  Engineers 
Address:  Box  182,  Western  Springs.  IL 

60558 
Registration  Nos.:  51515-1  thru  3 
Registrant:  J&C  Products 
Address:  911  Pine  St..  Fern  Park.  FL 

32730 
Registration  Nos.:  51559-1 
Registrant:  E  &  G  Industries.  Inc. 
Address:  3535  Waldorf  Drive.  Toledo. 

OH  43611 
Registration  Nos.:  51679-1 
Registrant:  Pacific  Research  Associates 
Address:  2816  E.  Coast  Hwy.  Suite  2, 

Corona  Del  Mar,  CA  92625 


Registration  Nos.:  52253-1  thru  3 

Registrant:  Precision  Coating  Systems 

Inc. 
Address:  P.O.  Box  36,  Farmingdale,  NJ 

07727 
Registration  Nos.:  52367-1-2 
Registrant:  Cardoy  Corporation 
Address:  2246  Camino  Ramon.  Box  5025, 

San  Ramon,  CA  94583 
Registration  a\'os.:  52427-1 
Registrant:  Interiors  By  Marie 
Address:  6601  Norwood  Ave., 

Jacksonville,  FL  32208 
Registration  Nos.:  52500-1 
Registrant:  New  Blends,  Inc. 
Address:  458  Whitney  St..  San  Leandro. 

CA  94577 
Registration  Nos.:  52501-1 
Registrant:  Church  Soap  &  Chemical  Co. 
Address:  7205  S.  Chicago.  Chicago.  IL 

60619 
Registration  Nos.:  52557-1 

Registrant:  Drug-A-Bug  Company 
Address:  Box  355  C,  Rt.  *3,  Leeds,  AL 

35094 
Registration  Nos.:  52606-1 

Registrant:  Lion  Chemical  Co. 
Address:  Box  1900,  Claremore.  OK  74018 
Registration  Nos.:  52747-2 
Registrant:  American  Industrial 

Chemical  Corp.,  Inc. 
Address:  1111  .N.  Westshore  Blvd.  Suite 

602,  Tampa,  FL  33607 
Registration  Nos.:  52787-1-2 
Registrant:  CMY  Industries,  Inc. 
Address:  660  W.  Lake  St..  Chicago.  IL 

60606 
Registration  Nos.:  52930-1  thru  6 
Registrant:  Germ  X  Corp. 
Address:  8025  Biscayne  Blvd..  Miami,  FL 

33138 
Registration  Nos.:  53389-1 
Registrant:  Darth  Products 
Address:  Box  727,  Eagle,  ID  83616 
Registration  Nos.:  53571-1 

Registrant:  International  Pesticide  Label 
Exchange 


Address:  7210  SW.  Fifth  Ave..  Miami.  FL 

33143 
Registration  Nos.:  53975-1 
Registrant:  The  Chemist  Co. 
Address:  3621  Edgefield  Dr..  Memphis. 

TN  38128 
Registration  Nos.:  54034-1-2 
Registrant.  Bak-Mar  Products 
Address:  824  Wilkerson.  Mesquite.  TX 

75149 
Registration  Nos.:  54070-20205 
Registrant:  Environmental  Resources 

Corp. 
Address:  215  Liberty  Square.  Norwalk. 

CT  06852 
Registration  Nos.:  54280-1  thru  4 
Registrant:  Ashley  A.  Ansari  DVM  PHD 
Address:  104  Fyfe  Ct.,  Gary,  NC  27551 
Registration  Nos.:  54456-3  thru  9 
Registrant:  Trenton  Sales,  Inc. 
Address:  801  W.  13th  Street,  Houston. 

TX  77008 
Registration  Nos.:  54774-1 

Registrant:  Triad  Laboratories,  Inc. 
Address:  Box  8027,  Greensboro,  NC 

27419 
Registration  Nos.:  56151-1-2-3 
Registrant:  Chem  Designs 
Address:  Box  1420,  Candler,  NC  28715 
Registration  Nos.:  56210-1-2-3-4-5-9- 

10-11 
Registrant:  Midwest  Equipment  Co. 
Address:  Box  040159.  Kenner,  LA  70064 
Registration  Nos.:  56338-16 

Registrant:  Summit  Laboratories,  Inc. 
Address:  9042  Marshall  Court. 

Westminster.  CO  80030 
Registration  Nos.:  56843-1 
Registrant.  Y'ucan.  Inc. 
Address:  Box  573.  Yuma.  AZ  85364 
Regis/ration  Nos.:  57036-1 

Dn'.'d:  Ni)ven:!)er4.  1988. 
Edwin  F.  Tinsworth. 

Acting  Director.  Rcgi.'itration  Division,  Office 

of  Pesticide  Pro^Tams. 

[FR  Doc.  8a-267Z5  Filed  11-17-88;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1306  and  1500 

Ban  of  Lawn  Darts 

agency:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 

SUMMARY:  Lawn  darts  are  devices  with 
elongated  tips  that  are  used  in  an 
outdoor  game  by  being  thrown  upward 
and  striking  the  ground  tip  first.  In  this 
notice,  the  Commission  bans  lawn  darts 
because  they  present  a  risk  of  puncture 
wounds,  including  skull  punctures.  * 
A  regulation,  issued  in  1970  by  the 
Food  and  Drug  Administration  under  the 
Federal  Hazardous  Substances  Act 
( 'FHSA")  and  now  administered  by  the 
Commission,  currently  bans  lawn  darts, 
except  for  those  intended  for  adult  use 
that  (1)  are  labeled  to  warn  against  use 
by  children.  (2)  include  instructions  for 
safe  use.  and  (3)  are  not  sold  by  toy 
stores  or  by  store  departments  dealing 
predominantly  in  toys  or  other  children's 
articles.  Despite  these  restrictions, 
which  are  intended  to  ensure  that  lawn 
darts  are  sold  only  for  use  as  a  game  of 
skill  by  adults,  children  have  continued 
to  suffer  serious  injuries  and  deaths 
while  playing  with  lawn  darts. 
Accordingly,  the  Commission  proposed 
to  prohibit  the  sale  of  lawn  darts  that 
are  intended  to  stick  in  the  ground,  on 
the  basis  that  these  darts  present  a  risk 
of  skull  punctures. 

After  considering  the  comments 
received  on  the  proposal  and  other 
information,  the  Commission  concluded 
that  whether  a  lawn  dart  is  intended  to 
stick  in  the  ground  is  an  inadequate 
criterion  for  whether  a  dart  presents  a 
significant  risk  of  skull  puncture  injury. 
In  addition,  the  Commission  is  unable  to 
determine  that  any  devices  with 
elongated  tips  that  can  perform  as  lawn 
darts  would  not  present  this  risk. 
Accordingly,  the  Commission  is  banning 
all  lawn  darts. 

This  action  also  satisfies  a  recent 
congressional  directive,  signed  into  law 
by  the  President  on  November  5, 1988, 
that  the  Commission  revoke  the  FHSA 
exemption  that  allows  the  sale  of  lawn 
darts,  under  certain  restrictions,  unless 
the  Commission  finds  that  such  products 
do  not  have  the  potential  for  causing 
puncture  wound  injurj'.  Since  the 


'  All  three  Commisitioners  (Chairman  Terrence 
Scnnlon,  Cummissioner  Anne  Graham,  and 
Commissinner  Carol  DawsonI  voted  to  approve  this 
Federal  Register  notice.  Chairman  Scanlon  and 
Commissioner  Graham  filed  statements  concerning 
their  voles  that  are  available  from  the  Commission's 
Office  of  the  Secretary. 


Commission  is  unable  to  find  that  any 
lawn  dart  would  not  have  the  potential 
to  cause  puncture  wound  injuries,  no 
lawn  darts  are  exempted  from  this  ban. 
DATE:  The  ban  is  effective  December  19. 
1988,  as  to  products  in  the  chain  of 
distribution  on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Nelson,  Division  of  Regulatory 
Management,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207, 
telephone  (301)  492-6400. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Consumer  Product  Safety 
Commission  was  created  in  May  of  1973. 
Prior  to  that  time,  the  Federal 
Hazardous  Substances  Act  ("FHSA"),  15 
U.S.C.  1261-1276,  was  administered  by 
the  Food  and  Drug  Administration 
("FDA").  Section  2(Q)(1)(A)  of  the 
FHSA,  15  U.S.C.  1261(Q)(1)(A),  provides 
that  the  term  "banned  hazardous 
substance"  includes  "any  toy,  or  other 
article  intended  for  use  by  children, 
which  is  a  hazardous  substance."  The 
Child  Protection  and  Toy  Safety  Act  of 
1969  (83  Stat.  187-190)  amended  the 
FHSA  to  provide  that  any  toy  or  other 
article  intended  for  use  by  children  may 
be  classified  as  a  hazardous  substance 
if  it  is  determined  that  the  article 
presents  an  electrical,  mechanical,  or 
thermal  hazard  15  U.S.C.  1261(F)(1)(D).    . 
Pursuant  to  this  authority,  the  FDA,  on 
November  17, 1970,  proposed,  among 
other  things,  to  declare  that  lawn  darts 
are  banned  toys  because  they  present  a 
mechanical  hazard  and  an  unreasonable 
risk  of  injury.  35  FR  17664. 

The  FDA  received  only  one  comment 
concerning  the  proposal  to  determine 
that  lawn  darts  present  a  mechanical 
hazard.  That  comment  stated  that  the 
large,  outdoor-type  darts  are  intended 
for  use  by  adults  as  an  outdoor  sport  or 
game.  The  comment  contended  that 
suitable  labeling  could  be  devised  to 
inform  parents  or  other  adults  of  the 
necessity  of  carefully  supervising 
children  if  they  are  to  be  permitted  to 
play  the  game  and  to  give  other 
information  relating  to  the  safety  of  all 
nonplayers  in  the  immediate  area. 

After  considering  this  comment,  the 
FDA  determined  in  its  final  rule, 
published  December  19, 1970,  that  "lawn 
darts  and  other  similar  sharp-pointed 
toys  usually  intended  for  outdoor  use 
and  having  the  potential  for  causing 
puncture  wound  injury,  or  other  injury" 
presented  a  mechanical  hazard  within 
the  meaning  of  the  FHSA.  35  FR  19266. 
However,  the  final  rule  (as  summarized 
below)  also  provided  that  the  following 
types  of  lawn  darts  will  not  be  included 
within  the  term  "banned  hazardous 


substance":  Lawn  darts  and  similar 
sharp-pointed  articles  not  intended  for 
toy  use  and  marketed  solely  as  a  game 
of  skill  for  adults,  provided  such  articles: 
(i)  Bear  the  following  statement  on  the 
front  of  the  panel  of  the  carton  and  on 
any  accompanying  literature: 
Warning:  Not  a  toy  for  use  by  children. 
May  cause  serious  or  fatal  injury.  Read 
instructions  carefully.  Keep  out  of  the 
reach  of  children. 

Such  statement  shall  be  printed  in  a 
sharply  contrasting  color  within  a 
borderline  and  in  letters  at  [least]  one- 
quarter  inch  high  on  the  main  panel  of 
the  container  and  at  least  one-eighth 
inch  high  on  all  accompanying  literature. 

(ii)  Include  in  the  instructions  and 
rules  clear  and  adequate  directions  and 
warnings  for  safe  use  including  a 
warning  against  use  when  any  person  or 
animal  is  in  the  vicinity  of  the  intended 
play  or  target  area. 

(iii)  Are  not  sold  by  toy  stores  or  store 
departments  dealing  predominantly  in 
toys  and  other  children's  articles.  35  FR 
19266, 19267. 

A  petition  for  judicial  review  of  this 
regulation  was  filed  by  a  lawn  dart 
manufacturer,  and  the  regulation  was 
upheld.  R.B.  farts.  Inc.  v.  Richardson. 
438  F.2d  846  (2d  Cir.  1971). 

Since  May  of  1973,  when  the 
responsibility  for  administering  the 
FHSA  was  transferred  to  the 
Commission,  the  Commission  has 
periodically  inspected  samples  of  lawn 
dart  labeling  and  instructions  and 
surveyed  marketing  practices  for  lawn 
darts  to  determine  whether  the 
manufacturers,  importers,  and  sellers  of 
lawn  darts  are  complying  with  the 
Commission's  regulations  under  the 
FHSA. 

The  ban  of  lawn  darts  is  codified  in 
section  1500.18(a)(4)  of  Title  16  of  the 
Code  of  Federal  Regulations  ("CFR"). 
The  exemption  quoted  above  for  those 
lawn  darts  that  have  the  specified 
labeling  and  instructions  and  that  are 
not  marketed  in  toy  stores  or  in  store 
departments  dealing  predominantly  in 
children's  articles  is  codified  at  16  CFR 
1500.86(a)(3). 

In  1984.  the  Commission  received 
reports  that  lawn  darts  were  being  sold 
in  certain  toy  stores.  As  a  result,  the 
Commission's  staff  inspected  at  least  77 
retail  stores  and  found  seven  stores  that 
were  selling  lawn  darts  in  violation  of 
the  ban  and  exemption.  Of  the  seven 
violative  retail  stores,  six  were  toy 
stores,  and  three  of  these  were  part  of 
the  same  nationwide  chain.  Products  of 
four  lawn  dart  importers  had  labeling 
violations.  The  retail  sales  and  labeling 
violations  discovered  by  these 


inspections  were  corrected,  and  the 
Commission  issued  a  consumer  safety 
alert  in  July  1985  warning  of  the  hazards 
of  letting  children  play  with  lawn  darts. 

In  June  1987,  the  Commission's  staff 
examined  the  labeling  on  lawn  darts 
marketed  by  14  firms,  and  products  from 
all  14  firms  were  found  to  have  labeling 
violations.  Products  of  eight  of  the  firms 
were  considered  to  have  serious 
labeling  violations,  i.e.,  no  required 
warning  statement  on  the  front  panel  of 
the  package.  Other  labeling  violations 
included  one  or  more  of  the  following: 
the  type  size  of  the  required  warning 
statement  was  smaller  than  that 
specified  in  the  exemption,  the  warning 
statement  was  absent  from  the 
instructions  or  was  not  printed  within  a 
borderline  as  required,  and  the 
instructions  lacked  clear  and  adequate 
directions  and  warnings  for  safe  use. 

In  addition,  Commission  field 
investigators  visited  122  retail  stores 
around  the  country.  Included  in  the  122 
stores  were  36  toy  stores,  60  variety  or 
department  stores,  and  26  sporting 
goods  stores.  Fifty-three  of  the  stores 
were  selling  lawn  darts,  and  18  of  these 
were  displaying  the  product  with  or  in 
close  proximity  to  toys  or  sporting  goods 
intended  primarily  for  children. 

As  a  result,  the  Commission's 
compliance  staff  met  on  July  17, 1987, 
with  importers  and  manufacturers  of 
lawn  darts;  a  representative  from  the 
Sporting  Goods  Manufacturers 
Association  also  attended  that  meeting. 
At  the  meeting,  the  staff  discussed  five 
voluntary  actions  that  could  be  taken  by 
the  firms  to  help  assure  compliance  with 
the  exemption  from  the  ban  and  to 
increase  consumer  awareness  of  the 
hazards  associated  with  lawn  darts  in 
the  hands  of  children.  These  actions 
were: 

1.  The  front  panel  warning  label 
should  be  modified  to  make  it  more 
conspicuous  and  readable. 

2.  Place  a  warning  label  on  one  fin  of 
each  lawn  dart  in  a  color  that  contrasts 
with  the  fin.  (The  industry  attendees  at 
the  July  17, 1987,  meeting  indicated  that 
they  would  achieve  contrast  by  means 
other  than  color,  such  as  by  contrasting 
texture.) 

3.  Change  the  design  of  lawn  darts  to 
prevent  modification,  or  include  a 
warning  against  modification  with  the 
instructions. 

4.  Include  information  on  how  to 
display  lawn  darts  with  each  shipment 
of  lawn  darts  to  retailers. 

5.  Stop  packaging  lawn  darts  in 
combination  sets  with  other  games. 
Additional  information  on  these 
recommended  actions  is  given  in  the 
proposal.  53  FR  28657. 


After  the  meeting  on  July  17. 1987,  the 
staff  wrote  to  all  known  lawn  dart 
importers  and  to  the  known  domestic 
manufacturer  and  the  company  that 
distributes  its  products.  These  letters 
went  both  to  those  that  attended  the 
meeting  and  to  those  that  did  not  attend. 
The  letters  described  the  five  voluntary 
actions  and  asked  the  firms  to  state  in 
writing  whether  they  were  willing  to 
take  the  actions  requested.  A  total  of  20 
firms  received  letters,  including 
additional  importers  of  lawn  darts  that 
were  identified  between  July  and 
September. 

Nineteen  of  the  firms  responded  in 
writing  or  by  telephone.  Seven  firms 
stated  that  they  would  carry  out  the  five 
requests  (except  for  the  contrasting 
color  on  lawn  dart  fins);  several  of  these 
firms  requested  additional  slight  and 
modifications  of  the  terms. 

Two  major  firms  stated  in  writing  that 
they  would  carry  out  only  the  first  four 
requests.  One  of  these  firms  also  stated 
that  it  was  in  favor  of  the  Commission 
making  mandatory  all  of  the  voluntary 
actions  which  were  requested. 

Two  firms  stated  general  support  for 
the  voluntary  actions  the  compliance 
staff  had  requested,  but  did  not  address 
the  specific  requests.  Eight  firms  stated 
that  they  intended  to  stop  importing 
lawn  darts. 

On  July  30. 1987.  the  Commission 
issued  a  news  release  about  lawn  dart 
injuries  and  deaths.  In  the  release,  the 
Commission  provides  details  on  the 
existing  ban,  the  exemption,  and  the 
hazard  and  resulting  injuries.  The 
release  urges  consumers  to  keep  lawn 
darts  away  from  children  and  asks 
consumers  to  report  violations  of  the 
ban  or  exemption  to  the  Commission. 
On  October  1, 1987.  the  Commission 
met  to  consider  what  actions  would  be 
appropriate  to  address  the  continuing 
injuries  and  deaths  to  children  that 
occur  when  children  play  with  lawn 
darts.  By  a  unanimous  vote,  the 
Commission  decided  at  its  October  1, 
1987,  meeting  to  issue  an  ANPR 
indicating  that  the  Commission  might, 
among  other  actions,  either  require  the 
five  actions  requested  of  industry  at  the 
July  17, 1987,  meeting  with  the  staff  or 
ban  all  lawn  darts  and  similar  pointed 
objects  usually  intended  for  outdoor  use 
and  having  the  capacity  for  causing 
puncture  wound  injuries. 

The  Commission  indicated  that 
whatever  action  ultimately  would  be 
taken  would  take  into  account  the 
results  of  a  surveillance  program  to  be 
conducted  by  the  Commission's  staff 
three  months  after  publication  of  the 
ANPR;  the  object  of  the  surveillance 
was  to  determine  if  the  industry  is  in 
substantial  compliance  with  the  existing 


regulations  and  with  the  actions 
requested  at  the  July  17, 1987,  meeting 
described  above.  The  Commission 
stated  further  that  its  final  action  would 
also  depend  upon  an  evaluation  of 
whether  such  voluntary  or  mandatory 
standards,  if  enforced,  could  be 
expected  to  protect  consumers  from 
unreasonable  risk  of  injuries.  The  staff 
was  further  directed  to  vigorously 
enforce  the  current  FHSA  provisions  on 
lawn  darts  and  to  issue  a  consumer  alert 
annually. 

The  ANPR  was  published  on  October 
20. 1987.  52  FR  38935. 

The  Commission  brought  two  cases  in 
U.S.  District  Courts  against  major  retail 
chains  for  lawn  dart  violations.  In  these 
cases,  the  defendants  signed  consent 
decrees  to  settle  the  Commission's 
concerns  about  the  distribution  of 
noncomplying  lawn  darts.  In  one  of 
these  cases,  the  Commission  recently 
sought  a  contempt  of  court  citation 
against  the  defendant  for  a  subsequent 
violation  of  the  consent  decree,  but  the 
court  declined  to  order  this  relief,  stating 
that  the  defendant  was  nevertheless  in 
substantial  compliance  with  the  consent 
decree. 

In  addition,  the  Commission  requested 
the  U.S.  Customs  Service  to  consider 
including  lawn  darts  in  the  Operation 
Toyland  program.  This  will  enable  CPSC 
and  the  Customs  Service  to  examine 
incoming  shipments  of  lawn  darts. 

Pursuant  to  the  Commission's 
direction  at  the  October  1, 1987,  meeting, 
the  Commission  staff  visited  112  retail 
stores  to  determine  compliance  with  the 
current  restrictions  on  the  sale  of  lawn 
darts.  Of  these  112  stores,  only  31  were 
selling  lawn  darts.  Twenty-nine  of  the  31 
were  variety  or  department  stores,  one 
was  a  toy  store,  and  one  was  a  sporting 
goods  store.  Of  the  31  stores  selling 
lawn  darts,  14  were  in  violation  of  lawn 
dart  requirements.  Violations  consisted 
of  displaying  lawn  darts  for  sale  in  a  toy 
store  or  toy  department  (8  stores)  or 
offering  lawn  darts  for  sale  that  violated 
labeling  requirements  (8  stores).  Two 
stores  were  committing  both  types  of 
violations. 

The  staff  also  identified  18  importers 
or  manufacturers  of  lawn  darts.  Of 
these,  17  firms  were  distributing,  or  had 
recently  distributed,  lawn  darts  with 
labeling  violations.  Ten  of  these  firms 
indicated  that  they  do  not  intend  to 
import,  manufacture,  or  sell  lawn  darts 
in  the  future.  Seven  firms  are  known  to 
intend  to  continue  to  import  lawn  darts. 
With  regard  to  whether  the  firms  were 
willing  to  implement  voluntarily  the  five 
actions  requested  at  the  July  17, 1987. 
meeting,  one  firm  indicated  that  it  would 
not  comply  voluntarily  with  the 
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requests.  Except  for  one  firm  that  was 
undecided  about  whether  it  would  sell 
lawn  darts  in  combination  sets  with 
other  games,  the  companies  indicated 
that  they  would  comply  with  the  five 
requests  on  various,  and  sometimes 
indefinite,  schedules. 

The  Commission  received  11 
comments  on  the  ANPR  that  was 
published  on  October  20, 1987.  After 
considering  these  comments  and  other 
available  information,  the  Commission 
concluded  that  there  was  no  feasible 
standard  that  could  adequately  reduce 
the  risk  of  skull  puncture  injuries  from 
lawn  darts  and  that  actions  of  the  type 
that  had  been  discussed  with  the 
industry  previously  will  not  be  effective. 
Accordingly,  the  Commission  proposed 
to  ban  any  lawn  dart  that  has  a  rigid 
elongated  tip  and  that  is  intended  to  be 
used  outdoors  and  thrown  into  the  air  so 
that  it  will  stick  in  the  ground,  as  well  as 
similar  products  for  outdoor  use  that  are 
thrown  in  the  same  manner  and  are 
capable  of  sticking  in  the  ground.  The 
proposal  was  phrased  in  this  manner 
because  it  was  believed  that  any  lawn 
dart  that  was  capable  of  sticking  in  the 
ground  would  also  present  a  risk  of  skull 
puncture  injury.  The  express  inclusion  of 
both  darts  intended  to  stick  in  the 
ground  and  darts  capable  of  sticking  in 
the  ground  was  intended  to  preclude 
arguments  about  subjective  or 
unexpressed  intentions.  53  PR  28657 
(July  29, 1988). 

Shortly  before  the  Commission's 
scheduled  meeting  to  consider  whether 
to  issue  a  final  rule  banning  hazardous 
lawn  darts,  the  Congress  passed  H.R. 
5552,  which  provides: 

That  notwithstanding  any  other  provision 
of  law.  not  later  than  60  days  after  the  date  of 
enactment  of  this  Act.  the  Consumer  Product 
Safety  Commission  shall  amend  its 
regulations  to  revoke  [the]  exemption 
regarding  lawn  darts  and  other  similar  sharp- 
pointed  toys  contained  in  section 
1500.B6(a)(3)  of  title  16.  Code  of  Federal 
Regulations,  unless  the  Commission  finds 
that  such  products  do  not  have  the  potential 
for  causing  puncture  wound  injury. 

On  November  5, 1988,  shortly  after  the 
Commission  voted  to  ban  lawn  darts, 
this  legislation  was  signed  by  the 
President.  The  action  that  the 
Commission  is  independently  taking  in 
this  notice  will  fulfill  the  congressional 
directive.  Furthermore,  as  discussed 
more  fully  below,  the  Commission  is  not 
aware  of  any  lawn  darts  for  which  it  can 
make  the  finding  that  the  darts  do  not 
have  the  potential  for  causing  puncture 
woimd  injury.  The  relationship  between 
the  Commission's  action  and  H.R.  5552 
is  discussed  in  more  detail  in  Section  I 
of  this  notice. 


B.  The  Product  and  the  Scope  of  the 
Rule 

Lawn  darts  are  devices  with 
elongated  tips  that  are  intended  to  be 
used  outdoors  and  that  are  designed  so 
that  when  they  are  thrown  into  the  air 
they  will  contact  the  ground  tip  first. 
Often,  lawn  darts  are  used  in  a  game 
where  the  darts  are  thrown  at  a  target  or 
other  feature  on  the  ground.  The  type  of 
lawn  darts  that  have  generally  been 
available  in  the  past  and  that  have 
demonstrated  their  ability  to  cause  skull 
puncture  injuries  typically  have  a  metal 
or  weighted  plastic  body,  on  the  front  of 
which  is  an  elongated  metal  shaft  about 
V4  inch  in  diameter.  These  darts  have  a 
shaft  on  the  rear  of  the  body  to  which 
plastic  fins  are  attached.  These  darts  are 
about  a  foot  in  length  and  weigh  about 
one  quarter  to  one  half  pound.  These 
darts  are  intended  to  stick  in  the  ground 
when  thrown. 

Prior  to  the  proposal,  the  Commission 
was  aware  of  two  additional  types  of 
games  using  devices  that  did  not  appear 
to  present  the  risk  of  skull  puncture 
injuries  presented  by  the  darts 
described  above.  One  of  these  types 
uses  a  soft,  usually  plastic,  body  with  an 
approximately  hemispherical 
mushroom-  or  tulip-shaped  head  of 
relatively  large  diameter  that  is 
weighted  so  that  the  large  end  impacts 
the  ground.  This  device  is  not 
considered  to  be  lawn  dart,  and  the 
Commission  concluded  that  this  type 
does  not  present  a  significant  risk  of 
skull  puncture  injuries. 

Another  type  of  lawn  dart  thought 
before  the  proposal,  on  the  basis  of  the 
manufacturers  description  and 
allegation  that  the  dart  would  not 
penetrate  kraft  paper,  not  to  present  the 
same  risk  of  skull  puncture  injuries  as 
do  other  elongated-tipped  darts.  This 
dart  resembles  the  shape  of  the  older 
type  of  lawn  darts,  but  is  lighter  and  the 
tip  is  made  of  a  relatively  soft  and 
flexible  material  of  about  the 
consistency  of  a  pencil  eraser. 
Furthermore,  the  tip  was  described  by 
the  manufacturer  as  being  mounted  in  a 
flexible  base,  so  that  the  tip  as  a  whole 
could  also  flex.  These  darts  are  designed 
to  be  used  with  a  target  that  will  entrap 
a  dart  that  falls  on  the  target. 

Because  the  two  types  of  devices 
described  above  were  thought  to  not 
present  the  risk  of  skull  puncture 
injuries  presented  by  metal  and  rigid- 
plastic  tipped  darts,  the  preamble  of  the 
proposal  stated  that  these  tulip-shaped 
and  extremely-flexible-tipped  darts 
were  not  included  within  the  scope  of 
the  proposed  ban.  However,  subsequent 
tests  by  the  Commission's  staff  of  a 
sample  of  what  was  supposed  to  be  the 


flexible-tipped  dart  described  above 
showed  that  it  could  puncture  a 
laminate  that  had  been  developed  by 
the  staff  in  an  attempt  to  create  a  test 
target  that  could  indicate  when  a  dart 
presented  a  risk  of  puncturing  a  child's 
skull.  (This  laminate  is  discussed  more 
fully  in  Section  E(l)(j)  of  this  notice.) 
Furthermore,  this  dart  could  easily 
puncture  kraft  paper,  contrary  to  the 
manufacturer's  previous  representation. 
In  addition,  the  dart  is  capable  of 
sticking  in  the  ground  under  conditions 
that  could  often  exist  when  the  darts  are 
being  used,  and  the  dart  would  thus 
actually  have  been  covered  by  the 
proposed  ban. 

Because  the  manufacturer's 
statements  that  the  dart  would  not  stick 
in  the  ground  nor  puncture  kraft  paper 
were  not  borne  out  by  the  staffs 
examination  of  the  sample  dart  that  was 
submitted,  and  because  the  dart 
penetrates  the  target  laminate  described 
above,  the  Commission  is  not  able  to 
find  that  this  dart  does  not  present  a  risk 
of  skull  puncture  injury  and  should  be 
excluded  from  the  final  ban. 
Accordingly,  this  dart  is  banned  also. 

As  a  result  of  comments  on  the 
proposed  ban,  the  Commission  became 
aware  of  other,  prototype  darts  that 
visually  resemble  the  older,  rigid-tipped 
darts  but  that  are  lighter  and  have  tips 
of  plastic  that  are  much  more  flexible 
than  the  metal-tipped  darts  that  have 
caused  skull  puncture  injuries  and  the 
rigid-plastic  tipped  darts  that  the 
Commission  staff  believes  also  present  a 
risk  of  skull  puncture  injuries.  Under 
some  conditions,  these  darts  are  capable 
of  sticking  in  the  ground  and  were 
included  within  the  scope  of  the 
proposed  ban.  After  examining  these 
prototype  darts,  the  Commission's  staff 
found  that  these  darts  also  penetrated 
the  laminate  described  above,  thus 
raising  the  possibility  that  these  darts 
present  a  risk  of  skull  penetration 
injuries.  The  manufacturer  of  these  darts 
has  submitted  no  data  that  would  show 
that  these  darts  are  incapable  of  such 
injuries,  and  the  Commission  finds  that 
there  are  no  differences  in  the  functional 
or  risk  characteristics  of  these  darts  and 
darts  that  are  known  to  have  caused 
skull  puncture  injuries  that  would 
warrant  not  banning  these  darts. 
Therefore,  these  darts  are  also  included 
in  the  ban. 

The  ban  is  not  intended  to  include 
such  items  as  arrows,  horseshoes, 
javelins,  penknives,  and  the  like,  nor  is 
it  intended  to  apply  to  indoor  dart 
games  that  use  a  vertically-placed 
target,  such  as  "English  darts"  or 
"American  darts."  The  Commission 
intends  for  the  ban  to  be  severable  as  to 


different  types  of  lawn  darts.  Thus,  if  the 
ban  is  held  to  be  invalid  as  to  any 
subcategory  of  lawn  darts,  the 
Commission  intends  that  the  ban  will 
remain  in  effect  as  to  the  remaining 
types. 

C.  Risk  of  Injury 

The  risk  that  the  Commission  is 
addressing  in  this  proceeding  is  that  of 
puncture  of  the  skulls  of  children  caused 
by  lawn  darts  being  used  by  children. 
Since  all  lawn  darts  are  being  banned, 
the  rule  will  also  address  all  puncture 
wounds  and  other  types  of  injuries 
caused  by  lawn  darts. 

As  mentioned  above,  the  potential  for 
these  devices  to  cause  skull  puncture 
injuries  is  not  necessarily  obvious  to 
parents  or  other  adults  who  might  buy 
these  items  or  allow  their  children  to 
play  with  them,  much  less  to  the 
children  themselves.  This  is  because  the 
tips  do  not  appear  sharp  enough  to 
present  an  obvious  danger  of  puncture. 
The  combined  factors  of  weight,  the 
narrow  elongated  shaft,  the  speed  that 
the  dart  is  traveling  at  the  time  of 
impact,  and  the  thickness  of  the  child's 
skull  at  the  point  of  impact  create  the 
risk. 

The  Commission  has  predicted  the 
potential  for  skull  puncture  injury  by 
applying  a  mathematical  model 
originally  developed  for  bullets  to 
estimate  the  probability  of  penetration 
of  the  skull  by  lawn  darts  with  metal 
tips.  The  model  estimates  these 
penetration  probabilities  for  various 
lawn  darts  parameters,  such  as  tip 
diameter,  dart  weight,  drop  height,  and 
skull  thickness.  From  this  model,  a 
typical  lawn  dart  weighing 
approximately  V*  lb.,  with  a  metal  tip 
with  a  diameter  of  0.5  cm  (0.2").  and 
dropping  from  a  height  of  12  feet  was 
estimated  to  have  a  probability  of 
penetration  of  37  percent  for  the  average 
skull  thickness  of  male  and  female 
children  3  years  of  age.  It  is  reasonable 
to  expect  that  a  lawn  dart  will  reach  a 
height  of  twelve  feet  above  a  child's 
head  during  normal  use.  The  probability 
of  penetration  increased  to  92  percent 
for  the  minimum  skull  thickness  of  a 
three-year-old. 

As  noted  above,  the  elimination  of 
lawn  darts  that  present  an  unreasonable 
risk  of  a  skull  puncture  injuries  will  also 
eliminate  the  punctures  of  other  parts  of 
the  body,  as  well  as  the  lacerations, 
fractures,  and  other  injuries,  that  have 
been  associated  with  lawn  darts  in  the 
past.  This  also  carries  out  the  will  of 
Congress  expressed  in  H.R.  5552,  which 
is  discussed  in  Section  I  of  this  notice. 

The  Commission  estimates  that  about 
6,700  injuries  from  lawn  darts  were 
treated  in  U.S.  hospital  emergency 


rooms  between  January  1978  and 
December  1987.  This  represents  an 
average  of  670  injuries  per  year  treated 
in  emergency  rooms.  Approximately  57 
percent  of  the  injuries  involved  the 
head.  face,  eye,  or  ear.  Just  under  40 
percent  of  the  injuries  were  diagnosed 
as  puncture  wounds.  Approximately  4 
percent  of  the  injured  victims  were 
hospitalized  (on  the  average, 
approximately  25  per  year),  including  all 
of  the  victims  sustaining  injuries 
reported  as  fractures.  Over  75  percent  of 
the  victims  were  under  age  15;  about  50 
percent  of  the  victims  were  under  age 
10.  In  addition.  Commission  records 
dating  back  to  1970  show  that  at  least 
three  children  have  been  killed  by 
injuries  associated  with  lawn  darts. 
These  children  were  4,  7.  and  13  years 
old. 

In  the  25  lawn  dart  injury  reports  for 
which  information  about  the  user  of  the 
lawn  darts  was  available,  the  reports 
indicated  that  children  were  playing 
with  the  lawn  darts,  despite  the  ban  and 
exemption  which  were  developed  to 
keep  the  product  out  of  the  hands  of 
children. 

D.  Statutory  Authorities 

If  lawn  darts  as  a  class  are  deemed  to 
be  articles  intended  for  use  by  children, 
the  darts  would  be  regulated  under  the 
provisions  of  the  FHSA  for  mechanical 
hazards  of  children's  products.  Section 
2(f)(1)(D)  of  the  FHSA,  15  U.S.C. 
1261(f)(1)(D);  section  30(d)  of  the 
Consumer  Product  Safety  Act  ( 'CPSA  "). 
15  U.S.C.  2079(d).  If  at  least  some  lawn 
darts  were  deemed  to  be  children's 
products,  while  other  lawn  darts  might 
not  be  children's  products,  a  regulatory 
proceeding  to  address  all  lawn  darts 
could  be  conducted  either  under  both 
the  CPSA  and  the  FHSA  or  under  the 
CPSA  alone,  after  a  finding  that  it  is  in 
the  public  interest  to  do  so  as  provided 
in  Section  30(D)  of  the  CPSA. 

An  article  intended  for  use  by 
children  which  has  been  declared  by 
rule  to  be  a  hazardous  substance  is 
banned  under  section  2(q)(l)(A)  of  the 
FHSA,  15  U.S.C.  1261(q)(l)(A),  unless 
exempted.  To  effect  a  ban  of  lawn  darts 
under  the  FHSA,  the  Commission  is 
revoking  the  exemption  at  16  CFR 
1500.86(a)(3)  and  making  the  necessary 
changes  in  the  terms  of  the  general  ban 
at  16  CFR  1500.18(a)(4). 

The  Commission  is  authorized,  under 
section  7  of  the  CPSA,  to  promulgate  a 
mandatory  consumer  product  safety 
standard  which  sets  forth  certain 
performance  requirements  for  a 
consumer  product  or  which  sets  forth 
certain  requirements  that  a  product  be 
marked  or  accompanied  by  clear  and 
adequate  warnings  or  instructions.  15 


U.S.C.  2056.  A  performance,  warning,  or 
instruction  standard  must  be  reasonably 
necessary  to  prevent  or  reduce  an 
unreasonable  risk  of  injury.  In  addition, 
if  the  Commission  finds  that  no  feasible 
consumer  product  standard  under 
section  7  would  adequately  protect 
consumers  from  an  unreasonable  risk  of 
injury  associated  with  lawn  darts,  the 
Commission  may  promulgate  a  rule 
under  section  8  of  the  CPSA  declaring 
some  or  all  lawn  darts  to  be  banned 
products.  15  U.S.C.  2057. 

The  procedures  and  requisite  findings 
to  accomplish  any  of  the  mandatory 
regulatory  alternatives  under 
consideration  under  either  or  both  acts 
are  essentially  the  same;  both  acts  use  a 
three-stage  rulemaking  procedure.  At 
each  stage  of  the  rulemaking,  the 
Commission  is  required  to  consider 
certain  topics  and  make  specified 
findings,  particularly  about  the  status  of 
voluntary  standards  and  about  the  costs 
and  benefits  of  the  contemplated  rule. 
The  requirements  for  promulgating  a 
mandatory  rule  are  set  out  in  section  9 
of  the  CPSA,  15  U.S.C.  2058.  and  section 
3(f)  of  the  FHSA.  15  U.S.C.  1262(f).  An 
advance  notice  of  proposed  rulemaking 
("ANPR")  is  the  first  step  of  a  regulatory 
proceeding  that  could  lead  to  a  safety 
rule.  The  second  step  of  the  rulemaking 
procedure  is  the  issuance  of  a  proposed 
rule,  which  is  followed  by  public 
comment  on  the  proposal.  As  described 
above,  the  first  two  steps  have  already 
taken  place.  The  third  step,  which  is 
accomplished  by  this  notice,  is  the 
issuance  of  a  final  rule. 

As  explained  above,  the  ban  being 
issued  in  this  notice  with  respect  to  any 
lawn  darts  not  "a  toy,  or  other  article 
intended  for  use  by  children"  is  being 
issued  under  Sections  8  and  9  of  the 
CPSA.  As  to  the  products  covered  by 
that  ban,  the  Commission  concludes 
there  is  at  this  time  no  feasible 
consumer  product  safety  standard  that 
would  adequately  reduce  or  eliminate 
the  risk  of  skull  puncture  injury. 

Section  9(d)(1)  of  the  Consumer 
Product  Safety  Act  provides  that  the 
Commission  shall  either  promulgate  a 
consumer  product  safety  rule  or 
withdraw  the  proposed  rule  within  60 
days  after  publication  of  the  proposal, 
unless  the  Commission  extends  the  60- 
day  period  for  good  cause  and  publishes 
its  reasons  therefor  in  the  Federal 
Register.  In  the  case  of  the  final  ban  of 
lawn  darts,  a  30-day  period  was 
provided  for  the  submission  of  public 
comments  on  the  proposal.  Due  to  the 
need  to  consider  ihe  public  comments, 
particularly  the  issue  of  whether  any 
flexible-tipped  darts  should  be 
exempted  from  the  ban.  and  due  to  the 
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time  required  to  prepare  the  stafrs 
briefing  materials  and  to  prepare  and 
revise  the  Federal  Register  notice  to 
issue  the  ban,  the  rulemaking  could  not 
be  concluded  within  the  remaining  30 
days  of  the  60-day  period  provided  in 
section  9(d)(1)  of  "the  CPSA. 
Accordingly,  for  the  reasons  discussed 
above,  the  Commission  extends  the  time 
for  either  promulgating  the  final  ban  or 
withdrawing  the  proposal  until 
November  18. 1988. 

In  addition,  on  November  5. 1988.  the 
President  signed  legislation  directing 
certain  action  by  the  Commission  with 
respect  to  lawn  darts.  This  legislation  is 
discussed  in  Section  I  of  this  notice. 

E.  Responses  to  the  Proposal 

The  Commission  received  13  written 
comments  on  the  proposal.  Comments 
opposed  to  the  proposed  ban  were 
received  from  three  firms  which 
manufacture  or  distribute  lawn  darts, 
one  former  dart  distributor,  and  the 
Sporting  Goods  Manufacturers 
Association.  Comments  in  favor  of  the 
proposed  ban  were  received  from  the 
Consumer  Federation  of  America,  the 
New  York  State  Consumer  Protection 
Board,  the  Puerto  Rico  Department  of 
Consumer  Affairs,  the  Michelle  Snow 
Foundation  (named  after  a  child  killed 
by  a  lawn  dart  injury),  the  Minnesota 
Attorney  General,  the  town  of  Babylon, 
New  York,  an  attorney  who  has 
represented  a  child  injured  by  a  lawn 
dart,  and  the  mother  of  a  child  injured 
by  a  lawn  dart. 

In  addition  to  written  comments  on 
the  proposal,  the  Commission  provided 
an  opportunity  for  the  oral  presentation 
of  comments,  as  required  by  section 
9(d)(2)  of  the  CPSA  for  consumer 
product  safety  rules,  which  was  held  on 
August  9, 1988.  Two  persons  made 
presentations  to  the  Commissioners  at 
that  time.  One  was  the  Vice  President  of 
Sales  and  Marketing  for  the  domestic 
manufacturer  of  lawn  darts,  and  the 
other  was  President  of  a  company  that 
markets  those  darts. 

The  significant  issues  raised  by  the 
comments,  and  the  Commission's  views 
on  those  issues,  are  explained  below. 

1.  Comments  opposed  to  the  ban. 

a.  Lawn  darts  are  not  unsafe 
compared  to  other  products.  Several 
comments  contended  that  it  was 
unreasonable  to  ban  lawn  darts  when 
other  products  that  are  not  being 
considered  for  a  ban  injure  more  people. 
Examples  given  by  the  commenters  of 
unregulated,  but  nonetheless  dangerous, 
products  included  alcohol,  tobacco, 
firearms,  arrows,  knives,  javelins, 
English  or  American  darts,  sharp- 
pointed  projectiles  in  general, 
horseshoes,  bicycles,  baseballs,  bats. 


scooters,  roller  skates,  skateboards, 
surfboards,  "Saturday  night  specials," 
and  drunk  drivers. 

In  considering  the  substance  of  tht?se 
comments,  it  is  important  to  keep  in 
mind  that  the  Commission  has  no 
statutory  authority  to  regulate  risks 
assocated  with  alcoholic  beverages, 
tobacco,  firearms  or  their  use.  or  motor 
vehicles  or  their  use.  Thus,  any 
consideration  of  the  reasonableness  of 
regulating  those  risks  is  outside  the 
Commission's  statutory  mandate. 

As  to  the  other  products  mentioned  by 
the  commenters  as  more  dangerous  than 
lawn  darts,  but  not  banned,  the 
Commission  notes  that  these  products 
each  present  a  unique  combination  of 
factors  relevant  to  the  decision  of 
whether  regulatory  action  is  warranted. 
Among  the  factors  the  Commission  is 
required  to  consider  in  determining 
whether  to  issue  a  performance 
standard  or  ban  applicable  to  a  product 
are:  the  number  of  deaths  that  will  be 
prevented  by  the  action;  the  number  and 
severity  of  the  injuries  that  will  be 
prevented;  the  cost  of  the  regulation  for 
industry  and  consumers;  and  the  need  of 
the  public  for  the  consumer  product 
subject  to  the  rule,  and  the  probable 
effect  of  the  rule  upon  the  utility,  cost,  or 
availability  of  such  product  to  meet  such 
need. 

From  the  partial  list  given  above  of 
factors  the  Commission  must  consider  in 
deciding  to  ban.  or  take  other  action 
with  respect  to,  a  product,  it  is  clear  that 
lawn  darts  differ  markedly  from  the 
other  products  mentioned  by  these 
commenters  with  respect  to  the  need 
and  desire  of  the  public  for  the  product. 
There  appears  to  be  no  strong 
attachment  of  the  public  to  the  game  of 
lawn  darts.  Not  one  commenter  wrote  in 
to  protest  the  proposed  ban  in  his  or  her 
capacity  as  a  recreational  user  of  lawn 
darts,  liius.  unlike  most  of  the  other 
games  mentioned  by  these  commenters, 
there  is  relatively  little  public  desire  for 
lawn  darts  that  cannot  be  satisfied  in 
other  ways.  Furthermore,  there  are 
numerous  other  lawn  games  that  do  not 
represent  a  risk  of  puncture  injuries, 
including  skull  punctures,  that  could 
supply  equivalent  recreational  value. 

The  stronger  desire  of  the  public  for 
the  other  products  listed  by  the 
commenters  and  the  lack  of  equivalent 
substitutes  for  them  are  factors  the 
Commission  is  required  by  statute  to 
consider  in  determining  whether  such 
products  should  also  be  banned.  In 
effect,  the  desire  of  the  public  for  a 
product  is  a  factor  that  could  completely 
or  partially  offset,  from  a  public  policy 
standpoint,  the  deaths  and  injuries 
caused  by  the  product.  Therefore,  the 
mere  fact  that  other,  more  desired. 


products  that  produce  more  deaths  and 
injuries  are  not  banned  does  not  lead  to 
the  conclusion  that  it  is  unreasonable  or 
illogical  to  ban  lawn  darts. 

b.  Low  injury  rate.  Commenters  also 
argued  that  lawn  darts  should  not  be 
banned  because  the  rate  of  three  deaths 
in  17  years  and  670  injuries  treated 
annually  in  emergency  rooms  is  quite 
low,  especially  considering  that  perhaps 
1.5  million  sets  of  darts  are  sold  each 
year.  The  Commission  agrees  that  this  is 
a  relatively  low  figure  for  deaths  and 
injuries  as  recreational  activities  go. 
Nevertheless,  the  benefits  of  banning 
this  product,  even  considering  the  desire 
of  the  public  for  it,  bear  a  reasonable 
relationship  to  the  costs  of  doing  so. 
While  the  Commission  does  not  take  the 
idea  of  barming  any  product  lightly,  the 
availability  of  similar  but  non-lethal 
forms  of  recreation  makes  the 
continuation  of  these  tragic  injuries  an 
unacceptable  alternative. 

c.  Darts  not  subject  to  current 
regulations.  A  commenter  noted  that  the 
earliest  of  the  known  deaths  occurred 
before  the  currently  required  warnings 
and  instructions  were  widely  adopted. 
However,  the  later  death  and  injuries 
show  that  these  warnings  and 
instructions  are  not  completely  effective 
in  keeping  these  darts  out  of  the  hands 
of  unsupervised  children,  and  the  early 
deaths  still  show  the  potential  of  the 
darts  to  cause  death  when  used  by 
children.  Furthermore,  even  if  the  early 
deaths  had  not  occurred,  the  costs  and 
benefits  of  the  ban  would  still  bear  a 
reasonable  relationship  to  each  other. 

Commenters  also  noted  that  the  latest 
known  death  from  a  lawn  dart  was 
caused  by  a  dart  that  had  been  modified 
by  removing  the  plastic  fins  from  their 
original  shaft  at  the  rear  of  the  weighted 
body  of  the  dart  and  attaching  the  fins 
to  the  larger  diameter  shaft  originally 
intended  to  serve  as  the  tip.  This 
modification  results  in  the  dart 
impacting  on  the  original  fin  shaft, 
which  is  smaller  in  diameter  than  the 
original  tip.  The  information  available  to 
the  Commission's  staff  confiicts  with  the 
assertions  of  some  commenters  that  the 
dart  involved  in  this  incident  had  been 
sharpened  in  some  way. 

The  Commission's  Engineering  staff 
estimated  that  this  modification  would 
increase  the  chance  of  skull  penetration 
or  other  serious  injury  by  a  factor  of  1.6, 
based  on  the  di^erence  in  diameters 
between  the  modified  dart's  tip  and  the 
intended  tip.  The  Commission  is  unable 
to  conclude  whether  this  difference 
would  have  been  sufficient  to  prevent 
the  death  in  question  had  the  dart  not 
been  modified.  However,  even  if  the 
dart  had  not  been  modified,  there  would 


have  been  considerable  potential  for 
death  or  serious  injury  in  this  incident, 
and  the  fact  that  the  dart  was  modified 
does  not  make  the  Commission  conclude 
that  a  ban  is  unnecessarj'. 

d.  User's  responstbility.  Commenters 
pointed  out  that  if  the  manufacturer's 
directions  are  followed,  there  will  not  be 
any  injuries  of  children  caused  by  other 
children  using  lawn  darts.  A  commenter 
characterized  the  circumstances 
surrounding  lawn  dart  injuries  as  a 
"total  violation  of  common  sense  as  well 
as  explicit  directions." 

The  deaths  and  injuries  that  continue 
to  occur  have  made  it  clear  that  the 
present  warnings  and  marketing 
restrictions  have  been  insufficient  to 
keep  these  products  out  of  the  hands  of 
children,  who  will  find  them  attractive 
and  wish  to  play  with  them  at  least 
occasionally.  The  Commission  staffs 
analysis  of  consumer  attitudes  and 
behavior  (discussed  in  paragraph  (e) 
and  Section  F,  below)  has  indicated  that 
further  measures  to  market  lawn  darts 
only  for  adults  would  not  prevent  use  by 
children.  Particularly  since  the  hazard  of 
skull  puncture  is  not  necessarily 
apparent  from  a  casual  examination  of 
the  darts,  the  Commission  does  not 
believe  that  parental  responsibility 
alone  will  prevent  the  injuries  and 
deaths  that  would  result  from  the 
continued  sale  of  this  product. 

It  is  also  unrealistic  to  hold  children  to 
standards  of  behavior  and  responsibility 
that  would  be  appropriate  for  adults. 
Children  cannot  always  be  expected  to 
exeicise  "common  sense"  when  playing 
with  a  potentially  dangerous  object, 
especially  when  the  danger  is  not 
necessarily  obvious. 

Thus,  the  Commission  does  not  find 
these  objections  to  the  ban  persuasive, 
e.  Additional  labeling  and  marketing 
restrictions.  Commenters  argued  that 
the  additional  five  steps  described  in 
Section  A  of  this  notice  will  adequately 
reduce  the  risk.  One  commenter  staled 
his  belief  that  industry  would 
voluntarily  cease  marketing  lawn  darts 
in  combination  sets  with  other  games. 
In  order  to  determine  whether  these 
types  of  actions  would  be  an  adequate 
way  to  deal  with  the  risk  to  children,  the 
Commission's  staff  analyzed  available 
information  on  consumer  attitudes  and 
behavior.  This  analysis  is  discussed  in 
Section  G  of  this  notice  under 
"Alternatives  to  the  rule."  After 
considering  the  staff  analysis,  the 
Commission  concluded  that  efforts  to 
market  lawn  darts  for  adult  use  only 
cannot  be  expected  to  preclude 
significant  use  by  children.  Accordingly, 
the  Commission  concludes  that  the 
actions  under  consideration  previously 
will  not  adequately  deal  with  this  risk. 


f.  Freedom  of  choice.  Commenters 
argued  that  a  ban  would  violate  the 
concept  of  "freedom  of  choice"  that  is 
an  important  part  of  living  in  a  free 
society.  While  it  is  true  that  any  ban. 
and  many  other  regulatory  actions, 
involve  a  restriction  on  choices 
available  to  various  groups,  the 
Commission  has  a  responsibility  to  see 
that  the  marketing  of  products  does  not 
disregard  the  public  interest  in  product 
safety.  After  considering  the  desire  of 
the  public  for  lawn  darts  in  conjunction 
with  the  other  costs  and  benefits  of  the 
proposed  ban,  the  Commission 
concludes  that  the  ban  is  warranted,  for 
the  reasons  discussed  above  in  the 
responses  to  other  comments  on  the 
proposal. 

g.  Inventory.  In  the  proposal,  the 
Commission  predicted  that  a  ban  that 
became  effective  in  November  would 
involve  relatively  few  sets  of  lawn  darts 
that  were  in  the  chain  of  distribution  at 
that  time.  A  manufacturer,  however, 
commented  that  it  had  raw  materials  for 
about  50,000  sets,  and  a  distributor 
commented  that  it  had  about  53.000  sets 
in  inventory,  which  would  involve  a  loss 
of  over  $100,000. 

These  adverse  effects  are  within  the 
range  of  effects  that  had  been  predicted 
by  the  Commission  staff  at  the  time  of 
the  proposal.  In  view  of  the  need  to 
curtail  the  deaths  and  injuries  from  lawn 
darts  as  soon  as  possible,  and 
considering  the  vulnerable  population 
involved,  the  Commission  concludes 
that  the  adverse  economic  effects 
described  by  these  commenters  are 
insufficient  to  warrant  abandoning  or 
delaying  the  prohibition  of  hazardous 
lawn  darts.  See  the  discussion  below 
concerning  effective  date. 

h.  Effective  date.  A  commenter  urged 
that  the  effective  date  be  set  so  that 
wholesalers  and  retailers  could  exhaust 
their  inventories  before  the  prohibition 
becomes  effective.  This,  according  to  the 
commenter,  would  involve  an  effective 
date  of  January  31, 1989,  for  wholesalers 
and  an  effective  date  of  August  31. 1989, 
for  retailers.  The  commenter  contended 
that  short-term  demand  for  the  product 
has  been  killed  by  adverse  publicity  and 
that  therefore  the  only  persons  who 
would  buy  the  darts  during  the  extended 
period  of  the  effective  date  would  be 
persons  who  are  specifically  interested 
in  having  lawn  darts. 

As  discussed  in  previous  section  (g). 
and  in  section  G  of  this  notice  under 
"Costs,"  the  Commission  has  concluded 
that  the  costs  to  manufacturers, 
wholesalers,  and  retailers  of  an  effective 
date  that  is  30  days  after  publication  of 
this  notice  are  warranted  in  view  of  the 
need  to  restrict  the  number  of  sets  of 
lawn  darts  going  into  the  hands  of 


consumers,  some  of  which  could  be 
expected  to  cause  further  injuries  or 
deaths  to  children  who  ultimately  would 
be  exposed  to  the  daHs  in  these  sets. 
The  commenter's  argument  that  only 
persons  interested  in  lawn  darts  will 
buy  them  if  the  effective  dale  is 
extended  is  speculative,  and,  in  any 
event,  there  is  no  reason  to  conclude 
that  such  darts  will  not  end  up  being 
accessible  to  children.  Accordingly,  the 
Commission  has  decided  not  to  extend 
the  effective  date  for  the  purpose  of 
allowing  the  exhaustion  of  inventory. 

i.  One-time  use.  A  commenter 
expressed  his  belief  that  lawn  darts  aie 
bought  for  special  one-time  occasions 
and  are  discarded  after  that  use.  This 
view  confiicts  with  what  the 
Commission  staff  has  found  in  in-depth 
investigations  of  lawn  dart  incidents. 
Furthermore,  even  if  this  were  true,  the 
deaths  and  injuries  that  have  occurred 
would  have  occurred  in  spile  of  that 
fact.  Therefore,  the  Commission 
concludes  that  this  argument  contains 
no  reason  why  a  prohibition  of  lawn 
darts  should  not  be  implemented. 

j.  Flexible  tips.  In  the  proposal,  the 
Commission  noted  that  a  type  of  lawn 
dart  with  a  tip  that  was  about  as  flexible 
as  a  pencil  eraser,  which  the 
manufacturer  stated  was  not  intended  to 
stick  in  the  ground  and  would  not  pierce 
kraft  paper,  was  not  capable  of  sticking 
in  the  ground.  This  statement  was  based 
on  the  manufacturer's  representation.  In 
addition,  during  the  comment  period, 
two  other  types  of  darts  were  mentioned 
as  possibly  presenting  less  of  a  skull 
puncture  hazard  than  the  metal-  or  rigid- 
plastic-tipped  darts  that  have  been 
generally  marketed  in  the  past. 

One  of  these  darts  was  a  nylon-tipped 
dart  that  the  manufacturer  contends  is 
lighter  and  more  resilient  than  the 
metal-tipped  darts.  According  to  the 
commenter.  no  customer  complaint  or 
insurance  claim  has  been  made  with 
respect  to  this  type  of  dart  during  the  8 
years  the  commenter  has  marketed  the 
product.  The  lack  of  complaints  or 
insurance  claims  notwithstanding,  the 
Commission's  staff  examined  an 
example  of  that  dart  and  concluded  that 
its  tip  was  sufficiently  rigid  and  that  it 
was  sufficiently  heavy  that  it  presented 
a  risk  of  injury  similar  to  that  of  metal- 
tipped  darts.  Accordingly,  the 
Commission  concludes  that  it  would  not 
be  appropriate  to  exclude  this  nylon- 
tipped  dart  from  the  category  of 
prohibited  lawn  darts. 

The  other  type  of  dart  that  was 
presented  to  the  Commission  as  being 
less  hazardous  was  one  that  had  been 
developed  by  a  commenter.  The 
commenter.  however,  provided  no  data 
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by  which  the  Commission  could 
evaluate  the  potential  for  skull  puncture 
presented  by  this  dart.  The  dart  in 
question  had  a  tip  that  the  Commission 
staff  believes  is  made  of  polyethylene 
and  that  is  much  more  flexible  than  the 
nylon  tip  discussed  in  the  preceding 
paragraph. 

The  first  sample  of  this  flexible-tipped 
dart  obtained  by  the  Commission's  staff 
was  dropped  onto  a  laminate  intended 
to  simulate  the  puncture  resistance  of  a 
child's  skull.  The  dart  was  dropped  from 
25  feet  and  did  not  penetrate  the  upper 
layer  of  the  laminate.  However,  that 
particular  dart  had  been  manipulated  by 
numerous  persons  at  the  Commission, 
who  had  manually  bent  its  tip  to  see 
how  stiff  it  felt,  before  the  dart  was 
tested  by  the  drop  test.  This  handling 
may  have  bent  the  dart's  tip  or  made  if 
more  flexible.  Other,  supposedly 
identical,  samples  of  this  dart  failed  the 
drop  test.  In  addition,  some  darts  will 
pass  the  test  on  some  attempts  and  fail 
it  on  others,  thus  raising  a  question 
about  the  reproducibility  of  the  test. 
These  differing  results  may  be  due  to 
slight  differences  in  the  angle  at  which 
the  dart  hits  the  target  when  dropped  or 
to  other,  unknown  factors.  Although  the 
Commission  ultimately  decided  not  to 
promulgate  the  drop  test  as  part  of  the 
regulation,  the  results  obtained  were 
sufficient  to  indicate  that  these  flexible- 
tipped  darts  may  have  the  potential  for 
skull  puncture  injury  and  for  other 
puncture  wound  injury. 

For  the  reasons  stated  above,  the 
Commission  is  unable  at  this  time  to 
fmd  that  there  are  differences  in  the 
functional  or  risk  characteristics 
between  these  flexible-tip  darts  and 
rigid-tip  darts  that  would  warrant 
excluding  flexible-tip  darts  from  the  ban 
issued  below. 

k.  Homemade  darts.  One  commenter 
stated  that  if  lawn  darts  were  not  sold, 
consumers  would  make  their  own 
versions  that  could  be  more  dangerous 
than  the  ones  now  on  the  market.  This 
comment  appears  to  be  entirely 
speculative. 

1.  Repurchase  and  returns.  The 
proposal  stated  the  rule  "does  not 
require  the  repurchase  of  prohibited 
lawn  darts  by  manufacturers,  marketers, 
or  retailers  who  have  sold  the  darts  to 
the  next  entity  in  the  chain  of 
distribution  or  to  consumers."  The 
Sporting  Goods  Manufacturers 
Association  asked  for  clarification  of 
this  statement.  Further  discussion  of  this 
statement  is  given  below. 

The  quoted  statement  was  included  in 
the  proposal  to  make  it  clear  that  the 
rule  does  not  require  any  manufacturer, 
marketer,  or  retailer  to  repurchase  lawn 
darts  sold  before  the  effective  date  of 


the  ban.  Therefore,  the  only  real 
obligation  these  parties  would  have  to 
repurchase  such  lawn  darts  would 
depend  on  the  contractual  or  other 
obligations  between  the  seller  and  the 
purchaser  arising  under  state  or  local 
law. 

Of  course,  this  interpretation  is  not 
intended  to  limit  in  any  way  the 
Commission's  authority  to  seek  relief 
against  noncomplying  products,  or 
products  with  particular  defects,  under 
section  15  of  the  CPSA,  15  U.S.C.  2064, 
or  Section  15  of  the  FliSA.  15  U.S.C. 
1274.  Relief  under  these  sections  could 
include  repair,  replacement,  or  refunds, 
if  a  substantial  product  hazard  is 
proven.  Nor  is  it  intended  to  restrict  in 
any  way  a  manufacturer,  distributor,  or 
retailer  that  might  wish  to  voluntarily 
issue  a  refund  to  its  customers. 

2.  Comments  supporting  the  ban.  As 
noted  above,  8  of  the  13  comments 
received  on  the  proposal  supported 
prohibiting  the  sale  of  hazardous  lawn 
darts.  Among  the  reasons  stated  were: 
that  because  of  lack  of  supervision  or 
education,  the  product  finds  itself  in  the 
hands  of  very  young  consumers;  that 
warnings  have  not  been  effective:  and 
that  selling  only  in  stores  other  than  toy 
stores  does  not  convey  the  message  that 
lawn  darts  are  for  adult  use  only.  The 
mother  of  an  8-year-old  boy  who  was 
permanently  injured  while  throwing  a 
lawn  dart  explained  the  seriousness  of 
the  injury  to  the  boy's  eye,  noted  that 
the  medical  expenses  already  exceeded 
$20,000.  and  stated  that  the  dart 
involved  did  not  belong  to  the  boy  or  his 
family. 

Some  comments  pointed  out  particular 
violations  of  the  Commission's  current 
regulations,  and  that,  in  some  cases 
pointed  out  by  the  Minnesota  Attorney 
General,  the  companies  involved  had 
agreed  to  stop  selling  lawn  darfs. 

Some  comments  urged  the 
Commission  to  recall  darts  now  in  the 
hands  of  consumers,  in  addition  to 
banning  futures  sales.  The  Commission 
has  the  authority  to  order  refund, 
replacement,  or  repair  of  certain 
hazardous  products  under  specified 
circumstances  under  section  15  of  the 
CPSA  and  section  15  of  the  CPSA.  15 
U.S.C.  1274,  2064.  However,  the 
Commission  does  not  believe  that  recall 
would  be  appropriate  or  effective  in  the 
case  of  lawn  darts,  for  the  following 
reasons. 

The  lawn  darts  now  in  the  hands  of 
consumers  were  legally  sold  pursuant  to 
a  specific  exemption  provided  in  the 
FDA  regulation  subsequently 
administered  by  the  Commission  and 
republished  as  16  CFR  1500.86(a)(3). 
After  administering  a  regulation  that 
specifically  allowed  the  sale  of  these 


products,  the  Commission  does  not 
consider  it  appropriate  to  spek  a  recall 
unless  such  action  is  clearly  warranted. 
However,  as  explained  in  the  following 
paragraph,  it  is  not  at  all  clear  that  a 
recall  would  result  in  a  substantial 
number  of  refunds  for  the  consumer  or 
that  the  benefits  of  such  action  would 
warrant  such  a  potentially  expensive 
remedy. 

The  experience  of  the  Commission's 
staff  in  examining  used  lawn  darts  is 
that  it  is  usually  impossible  to  determine 
the  identity  of  the  manufacturer  or 
importer  of  the  dart.  This  is  because  of 
the  similar  design  of  the  darts  and  the 
lack  of  permanent  labeling  identifying 
the  manufacturer  or  importer.  Without 
the  ability  to  determine  which 
manufacturer  or  importer  is  associated 
with  a  particular  dart,  the  remedy  of  a 
recall  is  not  likely  to  be  effective  or  in 
the  public  interest. 

Furthermore,  lawn  darts  are  relatively 
inexpensive  and  can  be  discarded  by 
consumers  who  no  longer  desire  them. 
The  Commission  is  unable  to  find  at  this 
time  that  the  substantial  costs  that 
would  be  incurred  by  manufacturers  or 
importers  to  give  refunds  and  administer 
a  refund  program  would  be  warranted. 

A  commenter  urged  that  the 
Commission  institute  an  information 
campaign  using  "wanted  posters" 
showing  lawn  darts.  The  Commission 
intends  to  continue  its  information 
efforts  about  lawn  darts  that  are  already 
in  the  hands  of  consumers,  and  the 
Commission  staff  will  consider  whether 
the  commenter's  idea  can  be  used  for 
lawn  darts  or  other  products,  as 
appropriate.  Since  this  issue  is  separate 
from  the  question  of  whether  to  issue  a 
ban  of  lawn  darts,  it  need  not  be  fully 
resolved  at  this  time. 

A  commenter  urged  that  the 
prohibition  of  lawn  darts  be  put  into 
effect  as  soon  as  possible,  in  order  that 
products  in  inventory  not  be  dumped  on 
the  market  before  the  effective  date.  The 
Commission  believes  that  the  30-day 
effective  date  provided  in  the  rule  issued 
below  will  accomplish  the  result  desired 
by  this  commenter. 

F.  Regulatory  Analysis 

Introduction 

The  Commission  has  determined  that 
even  lawn  darts  that  arguably  are 
intended  for  the  use  of  adults  are  likely 
to  be  used  by  children  at  various  times. 
Accordingly,  the  Commission  is  taking 
action  under  both  the  FHSA  and  the 
CPSA.  so  as  to  reach  all  lawn  darts, 
which  have  been  determined  to  present 
a  risk  of  skull  puncture  injuries  and 
other  puncture  wounds  to  children,  and 


to  eliminate  potential  arguments  about 
whether  any  lawn  darts  can  be 
considered  to  be  intended  for  use  by 
adults. 

Under  Section  3(i)(l)  of  the  Federal 
Hazardous  Substances  Act  ("FHSA") 
and  Section  9(f)(2)  of  the  Consumer 
Product  Safety  Act  ("CPSA").  the 
Commission  is  required  to  publish  with 
the  regulation  a  final  regulatory  analysis 
containing 

(A)  A  description  of  the  potential  benefits 
and  potential  costs  of  the  regulation, 
including  any  benefits  or  costs  that  cannot  be 
quantified  in  monetary  terms,  and  an 
identification  of  those  likely  to  receive  the 
benefits  and  bear  the  costs. 

(B)  A  description  of  any  reasonable 
alternatives  to  the  final  regulation  which 
were  considered  by  the  Commission,  together 
with  a  summary  description  of  their  potential 
costs  and  benefits  and  a  brief  explanation  of 
the  reasons  why  these  alternatives  were  not 
chosen. 

(C)  A  summary  of  any  significant  issues 
raised  by  the  comments  submitted  during  the 
public  comment  period  in  response  to  the 
preliminary  regulatory  analysis,  and  a 
summary  of  the  assessment  by  the 
Commission  of  such  issues. 

15  U.S.C.  1282(i)(l).  2058(f)(2). 

In  addition,  for  proposed  rules,  section 
9(c)  of  the  CPSA  and  section  3(h)  of  the 
FHSA  provide  that  the  Commission 
shall  publish  a  regulatory  analysis 
containing: 

(1)  a  preliminary  description  of  the 
potential  benefits  and  potential  costs  of  the 
proposed  regulation,  including  any  benefits  or 
costs  that  cannot  be  quantified  in  monetary 
terms,  and  an  identification  of  those  likely  to 
receive  the  benefits  or  bear  the  costs 

(2)  a  discussion  of  the  reasons  any 
standard  or  portion  submitted  to  the 
Commission  *  *  '  was  not  published  by  the 
Commission  as  the  proposed  regulation  or 
part  of  the  proposed  regulation; 

(3)  a  discussion  of  the  reasons  for  the 
Commission's  preliminary  determination  that 
efforts  proposed  (to  develop  voluntary 
standards)  •  *  •  would  not,  within  a 
reasonable  period  of  time,  be  likely  to  result 
in  the  development  of  a  voluntary  standard 
that  would  eliminate  or  adequately  reduce 
the  risk  of  injury  •  *  * 

(4)  a  description  of  any  reasonable 
alternatives  to  the  proposed  regulation, 
together  with  a  summary  description  of  their 
potential  costs  and  benefits,  and  a  brief 
explanation  of  why  such  alternatives  should 
not  be  published  as  a  proposed  regulation. 
15  U.S.C.  1262(h),  2058(c). 

While  the  requirements  under  the 
FHSA  and  the  CPSA  are  similar.  Section 
9  of  the  CPSA  requires  further  that,  for 
rules  issued  under  the  CPSA.  the 
Commission  shall  make  economic 
findings  with  respect  to: 

(A)  the  degree  and  nature  of  the  risk  of 
injury  the  rule  is  designed  to  eliminate  or 
reduce; 


(B)  the  approximate  number  of  consumer 
products,  or  types  or  classes  thereof,  subject 
to  such  rule; 

(C)  the  need  of  the  public  for  the  consumer 
products  subject  to  such  rule,  and  the 
probable  effect  of  such  rule  on  the  utility, 
cost,  or  availability  of  such  products  to  meet 
such  need;  and 

(D)  any  means  of  achieving  the  objective  of 
the  order  while  minimizing  adverse  effects  on 
competition  or  disruption  or  dislocation  of 
manufacturing  and  other  commercial 
practices  consistent  with  the  public  health 
and  safety.  -^ 

15  U.S.C.  2058(n(l). 

The  following  discussion  serves  as  the 
final  regulatory  analysis  for  the  ban  that 
is  issued  below.  The  discussion 
addresses  requirements  under  both  the 
FHSA  and  CPSA,  except  where  noted. 

Benefits 

The  benefits  of  the  rule  will  accrue 
through  a  decrease  in  the  deaths  and 
injuries  associated  with  lawn  darts. 
While  the  rule  was  originally  intended 
to  address  the  risk  of  skull  puncture 
injuries  to  children,  all  lawn  darts  are 
found  to  present  this  risk,  and  their 
elimination  will  also  eliminate  the 
punctures  of  other  parts  of  the  body,  as 
well  as  the  lacerations,  fractures,  and 
other  injuries,  that  have  been  associated 
with  lawn  darts  in  the  past.  This  also 
fulfills  the  will  of  Congress  expressed  in 
H.R.  5552.  which  is  discussed  in  Section 
I  of  this  notice. 

An  analysis  by  the  Commission's 
Directorate  for  Epidemiology  indicates 
that  about  670  lawn-dart-related  injuries 
have  occurred  annually  over  the  last  ten 
years.  Economic  studies  indicate  that 
the  average  cost  of  these  injuries  was 
about  $7,500  per  occurrence.  The 
estimated  total  yearly  cost  of  injuries 
associated  with  lawn  darts  is  about  $5 
million. 

The  Commission  is  aware  of  3  deaths 
associated  with  lawn  darts  over  the 
period  1970-1987.  If  it  is  assumed  that 
other  variables,  such  as  exposure  and 
use  characteristics,  have  remained 
constant  and  that  the  Commission  is 
aware  of  all  such  deaths,  the  darts  may 
present  a  17  percent  risk  of  one  death  in 
a  given  year.  If  a  statistical  valuation  of 
$2  million  for  loss  of  hfe  were  assigned, 
lawn  darts  would  have  additional 
expected  losses  of  about  $300,000  per 
year. 

Therefore,  the  estimated  total  yearly 
costs  of  death  and  injury  associated 
with  lawn  darts  are  about  $5.4  million.  A 
reduction  of  these  injuries  and  of  the 
risk  of  death  will  make  up  the  benefits 
accruing  from  the  rule.  Since  the  average 
useful  life  of  a  lawn  dart  is  estimated  to 
be  ten  years,  and  since  it  should  take 
about  20  years  to  phase  out  the  lawn 
darts  that  are  currently  in  consumers' 


hands,  a  portion  of  the  benefits  of  the 
rule  will  phase  in  each  year,  until,  after 
about  20  years,  the  full  benefit  of  the 
rule  will  accrue  each  year  and  will 
continue  as  long  as  the  rule  is  in  effect. 

The  benefits  derived  will  be  further 
affected  by  the  choice  of  substitute 
activities.  For  example,  if  consumers 
chose  a  risk-free  lawn  game  as  a 
substitute,  the  reduction  in  injury  would 
be  completely  realized  after  the  existing 
stocks  of  elongated-tipped  lawn  darts  in 
consumers'  hands  have  become  worn 
out,  been  misplaced,  or  otherwise 
passed  from  use.  However,  if  consumers 
choose  a  substitute  with  a  similar  or 
higher  risk  of  death  or  injury,  the 
expected  benefits  of  this  action  will  be 
offset. 

The  benefits  will  be  to  purchasing 
consumers  and  their  families  and 
friends,  but  will  accrue 
disproportionately  to  those  15  years  old 
or  younger,  since  over  75  percent  of 
injuries  and  100  percent  of  the  deaths 
have  occurred  to  this  age  group.  Both  the 
costs  and  benefits  associated  with  a 
prohibition  on  the  sale  of  elongated- 
tipped  lawn  darts  are  expected  to  be 
relatively  small. 

Costs 

The  costs  of  the  rule  to  marketers  of 
elongated-tipped  lawn  darts  are  the  loss 
of  future  sales  of  a  product  with  a 
demonstrated  steady  demand.  Annual 
sales  of  these  lawn  darts  are  estimated 
at  1-1.5  million  units,  holding  relatively 
stable  in  recent  years.  The  typical  retail 
price  of  a  set  of  four  lawn  darts  is  about 
$5;  thus,  the  total  loss  of  sales  will  be 
about  $5-7.5  million  annually  at  the 
retail  level.  The  intermediate  and  final 
markups  of  these  products  have  been 
estimated  at  more  than  50  percent  of  the 
retail  price;  thus,  industry  revenues  from 
the  sale  of  elongated-tipped  lawn  darts 
likely  exceed  $2.5  million  annually. 
These  revenues  will  be  eliminated. 
However,  the  loss  of  these  revenues 
could  be  largely  recouped  by  sales  of 
substitute  products  that  will  occupy  the 
display  and  storage  space  previously 
allotted  to  lawn  darts. 

The  vast  majority  of  lawn  darts  sold 
in  the  U.S.  are  imported.  However,  the 
value  of  these  imports  is  so  small  as  to 
be  negligible  compared  to  total  U.S. 
imports.  There  are  no  known  U.S. 
exports  of  lawn  darts.  Thus,  the  rule  is 
expected  to  have  no  effect  on  U.S.  trade. 

The  one  known  domestic 
manufacturer  will  bear  costs  associated 
with  the  disposal  of  molds  and 
production  processes  associated  w^ith 
the  manufacture  of  these  lawn  darts  as 
well  as  foregone  profit  on  future  sales. 
The  manufacturer  could  produce  lawn 
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darts  for  export,  but  this  is  considered 
unlikely  since  the  firm  does  not  now 
export  lawn  darts  and  is  unlikely  to 
develop  overseas  markets  rapidly.  If 
production  machinery  is  adaptable  to 
the  manufacture  of  another  product  for 
which  there  is  a  demand,  the  cost  effect 
may  be  minimized.  If  molds  and 
machinery'  are  scrapped,  and  no 
available  substitute  is  produced  to  offset 
lost  sales,  the  domestic  manufacturer 
may  incur  significant  economic  costs. 
Also,  this  manufacturer  has  indicated 
that  it  will  have  raw  materials  for  about 
50.000  sets  of  lawn  darts.  If  other  uses 
for  these  materials  cannot  be  found,  the 
cost  of  acquiring  these  materials  will  not 
be  recouped. 

The  impact  of  lost  sales  of  lawn  darts 
will  be  the  loss  of  net  profit  associated 
with  production  and  marketing  of  these 
products,  less  any  profit  derived  from 
other  proriucts  marketed  in  their  stead. 

The  distributional  effect  on  marketers 
will  depend  on  their  share  of  the  market 
and  on  what  share  they  may  take  of  the 
sale  of  substitute  products.  Importers 
and  retailers  will  similarly  be  affected 
by  the  extent  of  the  relative  volumes 
they  sell  of  these  goods. 

Costs  borne  by  consumers  will  take 
two  forms.  Consumers  will  be  unable  to 
purchase  a  game  which  has  a  proven 
popularity  and  will  be  induced  to 
purchase  alternate  games  to  fill  that 
demand.  There  are  ready  substitutes 
available,  at  approximately  the  same 
price;  however,  it  is  not  clear  whether 
these  substitutes  provide  a  similar  level 
of  utility  (enjoyment)  as  the  products 
they  would  replace.  If  consumers  are 
compelled  to  purchase  more  costly 
games  in  order  to  receive  the  same 
utility  as  that  provided  by  prohibited 
lawn  darts,  the  rule  may  result  in 
increased  costs  to  consumers.  Further, 
there  may  be  a  loss  in  consumer  surplus 
associated  with  the  unavailability  of 
lawn  darts  if  consumers  were  willing  to 
pay  more  than  they  now  pay  at  retail  for 
the  game  in  order  to  acquire  it,  thus 
indicating  that  they  value  the  product  in 
excess  of  the  retail  price.  The  extent  of 
any  lost  consumer  surplus  is  unknown, 
but  is  expected  to  be  small. 

The  Commission  has  anecdotal 
information  indicating  that  elderly 
persons  may  play  lawn  darts  more  than 
other  typical  adults  do.  The  Commission 
has  no  information  to  indicate  the  extent 
to  which  handicapped  persons  may  play 
lawn  darts.  Either  of  these  groups, 
however,  should  be  able  to  find  suitable 
recreational  substitutes  for  lawn  darts. 

The  domestic  manufacturer  and 
certain  marketers  and  retailers  may  be 
considered  small  businesses.  The 
overall  effect  of  the  rule  on  the  domestic 
manufacturer  may  be  substantial,  but 


other  small  businesses  are  not  expected 
to  experience  significant  adverse  effects 
associated  with  the  rule.  This  issue  is 
discussed  further  in  Section  G  of  this 
notice. 

It  is  likely  that  the  marketing  firms 
(wholesalers  and  private  labelers)  will 
initially  bear  the  costs  associated  with 
the  rule.  The  costs,  including  those  of 
retrieval  and  disposal  of  unsaleable 
inventories  and  foregone  profits,  will 
begin  on  the  effective  date,  which,  as 
discussed  below,  is  December  19, 1988, 
and  applies  to  all  products  in  the  chain 
of  distribution  at  that  time. 

Since  the  commission  is  making  the 
rule  banning  elongated-tipped  lawn 
darts  effective  30  days  after  the 
publication  of  the  final  rule,  and  since 
the  rule  applies  to  all  such  lawn  darts  in 
the  chain  of  distribution  on  the  effective 
date,  the  potential  for  injuries  from  darts 
distributed  before  the  effective  date  will 
be  minimized.  Also,  the  Commission 
believes  that  at  this  time  of  year  there 
will  be  fewer  sets  of  lawn  darts  at  the 
retail  level  or  elsewhere  in  the  chain  of 
distribution.  Furthermore,  the  industry 
will  have  had  the  opportunity  not  to 
enter  into  contracts  for  new  goods 
pending  a  Commission  decision,  thus 
further  reducing  any  inventory  in  the 
chain  of  distribution  and  other  economic 
consequences  of  the  rule.  Therefore,  the 
Commission  believes  that  costs  caused 
by  inventory  being  held  on  the  effective 
date  of  the  rule  will  not  be  substantial. 

The  Commission  also  does  not  expect 
that  the  cost  to  retailers  due  to  foregone 
profits  from  the  sale  of  lawn  darts  will 
be  substantial,  since  other  products 
could  be  promoted  in  the  retail  space 
vacated  by  the  prohibited  products. 

Comparison  of  Costs  and  Benefits 

As  explained  above,  the  quantifiable 
benefits  of  the  rule  are  based  on  an 
estimated  saving  of  the  $5.4  million 
annual  cost  of  deaths  and  injuries  once 
lawn  darts  are  no  longer  in  use.  This 
figure  could  be  offset  to  the  extent  that 
consumers  choose  to  engage  in  activities 
that  involve  risk  during  the  time  they 
would  otherwise  be  playing  lawn  darts. 

The  quantifiable  costs  will  consist 
basically  of  lost  industry  revenues, 
which  are  estimated  at  somewhat  more 
than  $2.5  million  per  year.  However,  the 
loss  of  these  revenues  can  be  largely 
recouped  by  the  manufacture  and  sale  of 
substitute  items.  Unquantifiable  costs, 
discussed  above,  include  consumers' 
loss  of  enjoyment  of  lawn  darts. 

After  considering  the  costs  and 
benefits  of  the  rule,  the  Commission 
concludes  that  the  benefits  of  the  rule 
will  bear  a  reasonable  relationship  to  its 
costs. 


Alternatives  to  the  Rule 

The  Commission  has  determined  that 
the  rule  is  needed  because  industry 
actions  of  the  types  discussed  in  Section 
A  to  address  the  potential  hazard 
presented  by  lawn  darts  would  not  be 
adequate.  The  five  actions  previously 
under  consideration  are:  modifications 
to  package  labels,  labeling  one  fin  of 
each  lawn  dart,  inclusion  of  a  consumer 
warning  against  modification  of  the 
lawn  darts,  notice  to  retailers  on  the 
proper  display  of  the  games,  and 
elimination  of  lawn  dart  sales  in 
combination  sets.  The  cost  of 
implementing  the  five  steps  has  been 
estimated  at  $150,000  the  first  year, 
decreasing  to  about  $100,000  thereafter. 
If  the  five  voluntary  steps  were  to  be 
about  2  percent  effective  in  reducing 
injuries,  the  benefits  derived  through 
injury  reduction  would  exceed  the  costs 
associated  with  compliance.  However, 
the  Commission  believes  that  these 
voluntary  steps  may  not  be  adhered  to 
by  all  marketers  and  that,  in  any  event, 
as  discussed  below,  this  approach 
would  not  be  effective  in  adequately 
reducing  the  risk  of  injury  presented  by 
these  products. 

In  order  to  determine  whether 
attempts  to  ensure  that  lawn  darts  will 
be  marketed  for  adults  could  be  an 
effective  way  to  deal  with  this  risk,  the 
Commission's  staff  analyzed 
information  on  consumer  attitudes  and 
behavior.  The  staff  concluded  that 
efforts  to  market  lawn  darts  only  for 
adult  use  may  not  prevent  use  by 
children,  for  the  following  reasons: 

1.  Selling  lawn  darts  in  stores  other 
than  toy  stores,  such  as  sporting  goods 
departments,  does  not  convey  the 
message  that  lawn  darts  are  for  adult 
use  only. 

2.  Consumers  may  recognize  that  lawn 
darts  require  motor  and  strategic  skills 
similar  to  those  required  for  other  sports 
equipment  designed  for  and/or  used  by 
children  and,  therefore,  conclude  that 
they  are  appropriate  for  children  who 
have  these  skills, 

3.  Labeling  lawn  darts  for  adult  use 
only  may  not  convince  parents  that 
lawn  darts  are  inappropriate  for 
children.  Parents  may  not  consider  the 
game  particularly  hazardous,  especially 
in  comparison  to  other  products  used  by 
children. 

4.  It  may  be  difficult  for  parents  to 
prevent  children  from  using  lawn  darts, 
as  they  are  often  used  at  large,  casual 
gatherings  with  little  or  no  supervision 
provided. 

5.  Parents  sometimes  have  no 
knowledge  that  children  are  using  lawn 
darts. 
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After  considering  this  analysis  of 
consumer  attitudes  and  behaviors,  the 
Commission  concluded  that  efforts  to 
market  lawn  darts  for  adult  use  only 
cannot  be  expected  to  preclude 
substantial  use  by  children.  Specifically, 
the  marketing  and  labeling  provisions  in 
the  current  regulations,  either  by 
themselves  or  supplemented  by  the  five 
actions  requested  of  industry  by  CPSC, 
cannot  be  expected  to  accomplish  the 
intended  purpose.  Furthermore,  lawn 
darts  do  not  require  complex  skills  that 
preclude  use  by  children.  Therefore,  the 
Commission  believes  children  will 
continue  to  be  attracted  to  and  play 
with  lawn  darts,  even  if  the  product  is 
marketed  only  as  a  game  of  skill  for 
adults.  Accordingly,  the  Commission 
concludes  that  no  effort  to  develop  a 
voluntary  standard  based  on  these  types 
of  requirements  will  adequately  reduce 
the  risk  associated  with  lawn  darts. 

The  Commission  could  also 
promulgate  the  voluntarj'  actions  as  a 
mandatory  rule.  The  expected  costs  and 
benefits  of  a  mandatory  rule  would  be 
similar  to  the  cost  of  voluntary  action, 
assuming  100  percent  compliance.  This 
action  would  have  the  additional  effect 
of  ensuring  compliance  by  existing 
marketers  as  well  as  any  future 
entrants.  However,  the  Commission's 
concerns  over  effectiveness,  described 
in  the  preceding  paragraph,  would 
remain. 

As  discussed  previously  in  this  notice, 
the  Commission  investigated  a 
performance  test  to  see  if  it  could  be 
determined  that  certain  flexible-tipped 
lawn  darts  do  not  present  an 
unreasonable  risk  of  skull  puncture 
injury.  For  the  reasons  given  in  Section 
F.(l)(j)  of  this  notice,  the  Commission 
concluded  that  there  was  insufficient 
information  to  determine  that  flexible- 
tipped  darts  do  not  also  present  a  risk  of 
skull  puncture  injuries. 

Effective  Date 

The  time  allowed  after  promulgation 
for  the  final  rule  to  go  into  effect,  and 
the  point  in  the  chain  of  distribution  to 
which  the  rule  will  be  applied,  affect  the 
extent  to  which  the  industry  will 
experience  adverse  economic  effects 
from  the  rule.  These  adverse  effects 
could  be  minimized  by  setting  an 
effective  date  that  facilitates  an  orderly 
elimination  of  affected  products  from 
the  marketplace.  Such  an  effective  date 
would  allow  for  exhausting  wholesale 
and  retail  inventories  to  reduce  the 
number  of  products  that  would  require 
shipment  to  an  alternate  market  or  that 
would  have  to  be  discarded.  Absent 
sufficient  lead  times,  manufacturers 
estimate  the  cost  of  compliance  with  the 
rule  may  be  substantial.  However,  as 


discussed  below,  the  effect  of  lead  time 
may  depend  on  the  time  of  the  year  the 
regulation  goes  into  effect. 

Even  though  a  long  lead  time  may 
reduce  the  cost  of  the  rule  for 
manufacturers,  the  longer  it  is  before  the 
rule  becomes  effective,  the  more  lawn 
darts  could  be  sold  and  the  greater  the 
number  of  injuries  or  deaths  which 
otherwise  would  have  been  prevented 
by  an  earlier  effective  date.  In  view  of 
the  need  to  reduce  the  injuries  and 
deaths  associated  with  this  product  as 
soon  as  possible,  the  Commission 
concludes  that  the  early  effective  date. 
30  days  after  promulgation  of  the  rule,  is 
reasonably  necessary  to  eliminate  or 
reduce  the  unreasonable  risk  of  skull 
puncture  injury  associated  with  lawn 
darts. 

As  noted  above,  this  rule  is  effective 
December  19, 1988.  Having  the  rule 
effective  at  this  time  of  year  could  cause 
firms  to  bear  significantly  increased 
costs  because  of  contractual  obligations 
to  manufacturers,  unless  marketers  took 
some  anticipatory  action.  Winter  and 
early  spring  historically  are  the  periods 
of  seasonal  reorder  and  inventory 
buildup  for  seasonal  sales  of  lawn  darts. 

The  Commission  has  considered  the 
potential  effects  of  other  effective  dates 
on  the  industry  and  on  possible  future 
injuries.  If  the  rule  were  to  affect  only 
products  manufactured  (or  imported) 
after  the  effective  date,  the  most  acute 
impact  to  marketers  would  occur  if  the 
effective  dale  were  during  the  winter 
and  early  spring  period  of  reorder. 
However,  in  view  of  the  advance  notice 
to  the  industry  of  the  probability  that  the 
Commission  could  take  final  action  on 
the  proposal  in  the  fall  of  this  year,  it 
seems  likely  that  marketers  will  have 
delayed  placing  such  orders  pending  a 
Commission  decision  on  the  final  rule. 
If  the  rule  were  based  on  first  entry 
into  commerce  (first  sale),  marketers 
would  be  most  adversely  affected  during 
the  period  of  inventor),'  buildup,  which  is 
early  spring  to  midsummer.  Again, 
marketers  may  have  curtailed  or 
delayed  inventory  buildup  in 
anticipation  of  the  possibility  that  a 
final  rule  would  apply  to  products  in 
their  inventory  on  the  effective  date. 

Comments  on  the  Proposal 

A  summary  of  the  significant  issues 
raised  by  the  comments  submitted 
during  the  public  comment  period  in 
response  to  the  preliminary  regulator^' 
analysis,  and  a  summary  of  the 
assessment  by  the  Commission  of  such 
issues,  are  included  in  section  E  of  this 
notice. 


G.  Regulatory  Flexibility  Analysis 

Introduction 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601-612,  requires  that 
whenever  an  agency  conducts  a 
rulemaking  proceeding  under  5  U.S.C. 
553  and  is  required  by  that  section  or 
any  other  law  to  publish  a  general 
notice  of  proposed  rulemaking,  the 
agency  shall  prepare  a  preliminarj' 
regulatory  flexibility  analysis  at  the  time 
of  the  proposal  and  a  final  regulatory 
flexibility  analysis  when  the  rule  is 
issued.  These  analyses  are  required  if 
the  rule  may  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses,  small  organizations,  and 
small  government  jurisdictions.  The 
agency  is  required  to  publish  the 
preliminary  regulatory  flexibility 
analysis  or  a  summary  in  the  Federal 
Register  and  to  make  copies  of  the  final 
regulatory  flexibility  analysis  available 
to  members  of  the  public.  The 
Commission's  final  regulatory  analysis 
on  the  ban  of  lawn  darts  is  given  below. 
Copies  may  be  obtained  from  the  Office 
of  the  Secretary.  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

The  rule  will  affect  all  firms 
manufacturing,  importing,  or  retailing 
lawn  darts  and  may  have  a  minor 
impact  on  some  firms  in  the  outdoor 
game  industr>'  that  market  lawn  darts. 
Lawn  darts  represent  about  5  percent  of 
the  total  value  of  production  of  affected 
firms  on  the  average,  but  individual 
firms  indicate  that  these  products 
represent  as  little  as  1  percent  and  as 
much  as  50  percent  of  gross  revenue. 

Statement  of  the  Need  for  the  Rule 

Lawn  darts  intended  for  use  by 
children  are  banned  undt  r  the  Federal 
Hazardous  Substances  Act,  FHSA,  at  16 
CFR  1500.1B(a)(4)  and  1500.86(a)(3).  but 
sale  has  been  allowed  under  an 
exemption  provision  if  certain  warning 
labeling  and  retail  display  requirements 
are  met.  The  Commission  is  concerned 
that,  despite  the  regulation  designed  to 
discourage  their  use  by  children,  lawn 
darts  continue  to  be  used  by  children. 
As  a  result,  the  products  continue  to 
present  a  risk  of  injury  or  death  to 
children.  Commission  studies  indici  tc 
that  about  670  lawn-dart-related  inj  ar.os 
were  treated  in  hospital  emergency 
rooms  yearly  from  1978  forward:  three 
deaths  have  been  reported  over  a  17- 
year  period. 

Objective  of  the  Rule 

The  objective  of  the  rule  is  to 
eliminate  the  risk  of  injury  or  death  to 
children  posed  by  skull  punctures 
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caused  by  lawn  darts.  All  lawn  darts 
have  been  found  to  present  a  risk  of 
skull  puncture,  so  the  rule  will  also 
serve  to  eliminate  the  other  types  of 
wounds,  including  other  puncture 
wounds,  caused  by  lawn  darts.  The  rule 
prohibits  the  sale  of  lawn  darts  in 
combination  sets  with  other  outdoor 
lawn  games,  as  well  as  in  sets  of  darts 
only.  This  action  also  carries  out  the  will 
of  Congress  as  expressed  in  H.R.  5552. 
which  is  discussed  in  section  I  of  this 
notice. 

Comments  on  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  received  no 
comments  that  were  identified 
specifically  as  being  in  response  tu  the 
initial  regulatory  flexibility  analysis. 
However,  the  Commission's  responses 
to  comments  that  address  issues  that 
were  mentioned  in  the  initial  regulatory 
flexibility  analysis  are  included  in 
section  E  of  this  notice  dealing  with 
comments  on  the  proposal. 

Alternatives  to  the  Rule 

The  Commission  also  could  take  other 
regulatory  actions,  including  mandatory 
requirements  for  increased  package 
labeling,  a  warning  label  on  one  fin  of 
each  lawn  dart,  notice  to  consumers 
warning  against  modification,  informing 
retailers  of  their  responsibilities  under 
current  law.  and  prohibiting  the  sale  of 
lawn  darts  in  combination  sets.  Such 
actions  would  notify  adults  of  the 
danger  presented  by  lawn  darts  if  used 
by  children,  and  would  remove  these 
games  from  combination  sets  since 
consumers  otherwise  may  infer  that  all 
games  in  the  sets  are  appropriate  for 
general  family  use.  This  alternative 
would  result  in  a  minimal  adverse  effect 
in  the  year  of  introduction,  with  little 
cost  effect  thereafter.  The  Commission 
believes  that  this  alternative  will  not  be 
effective  in  reducing  skull  puncture 
injuries  to  children,  given  the  easy 
access  that  children  normally  have  to 
the  game  after  it  is  purchased  .ind  the 
skill  and  judgment  required  to  play  the 
game  safely.  Similar  effects  would  be 
expected  if  these  actions  were 
voluntarily  adopted  by  the  industry. 

The  Commission  could  also  use  a 
different  effective  d.ite.  The  effects  of 
different  effective  dates,  and  the  reasons 
they  were  not  adopted  by  the 
Commission,  are  discussed  in  section  C 
of  this  notice. 

The  Commission  also  investigated 
whether  a  performance  test  could  be 
developed  to  determine  which  lawn 
darts  present  a  risk  of  skull  puncture 
injuries,  but.  as  cxpliiined  in  section 
E(l)(j).  such  a  test  i.s  not  believed  to  be 
feasible  .it  this  time. 


The  Commission  has  investigated 
ways  of  reducing  the  potential  impact  on 
small  firms  and  concludes  that  no  less 
burdensome  alternative  would 
adequately  address  the  risk  of  injury  to 
children. 

H.  Environmental  Impact 

Pursuant  to  The  National 
Environmental  Policy  Act,  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  prepared  an 
assessment  of  the  environmental  impact 
associated  with  the  rule  issued  below 
and  of  the  proposed  penetration  criteria. 
The  assessment  addresses  the  potential 
environmental  effects  of  the  prohibition 
of  the  sale  of  lawn  darts. 

The  rule  will  make  preexisting 
packaging  materials  unusable  for  their 
intended  purpose  and,  absent  a  residual 
use,  would  necessitate  destruction  of 
these  materials.  The  Commission 
anticipates  that  less  than  10  percent  of 
preprinted  packaging  will  remain  after 
the  imposition  of  the  effective  date:  thus, 
less  than  about  150.000  boxes  and 
printed  instructions  will  be  destroyed. 
The  rule  will  also  affect  existing  molds 
for  fabricating  lawn  darts,  because  the 
existing  molds  likely  will  be  destroyed. 
There  is  one  existing  domestic 
manufacturer  of  lawn  darts  subject  to 
the  rule.  The  number  of  individual  molds 
involved  is  not  believed  to  be 
substantial. 

Since  it  appears  that  existing 
inventories  of  noncomplying  lawn  darts 
are  low,  the  ban  is  not  expected  to  cause 
a  significant  increase  in  discarded 
packaging  material,  other  printed 
materials,  or  noncomplying  sets. 

In  the  industry,  molds  are  periodically 
changed  because  of  age  or  design 
modifications.  Given  the  relatively  small 
number  of  individual  printing  plates  and 
molds  affected,  the  Commission  expects 
that  the  rule  will  cause  no  significant 
change  in  the  disposal  of  used  printing 
plate  material  or  used  molds. 

The  requirements  of  the  rule  are  not 
expected  to  have  a  significant  effect  on 
the  materials  used  in  production  or 
packaging  of  lawn  darts  or  on  the 
amount  or  types  of  materials  discarded 
after  the  rule.  Therefore,  the 
Commission  finds  that  the  prohibition  of 
hazardous  lawn  darts  will  cause  no 
significant  environmental  effects. 

I.  H.R.  5552 

Shortly  before  the  Commission's 
scheduled  meeting  to  consider  whether 
to  issue  a  final  rule  banning  hazardous 
lawn  darts,  the  Congress  passed  H.R. 
5552,  which  provides: 


That  notwithstanding  any  other  provision 
of  law.  not  later  than  60  days  after  the  date  of 
enactment  of  this  Act,  the  Consumer  Prwluct 
Safety  Commission  shall  amend  its 
regulatfons  to  revoke  [the]  exemption 
regarding  lawn  darts  and  other  shnilar  sharp- 
pointed  toys  contained  in  section 
150a8e<aK3)  of  title  IB.  Code  of  Federal 
Regulations,  unless  the  Commission  finds 
that  such  products  do  not  have  the  potential 
for  causing  puncture  wound  injury. 

On  November  5, 1988,  this  legislation 
was  signed  by  the  President.  The 
following  discussion  explains  how  this 
legislation  relates  to  the  rule  the 
Commission  is  issuing  in  this  notice. 

It  is  important  to  note  that  the  rule 
that  the  Commission  is  issuing  fully 
complies  with  the  congressional 
directive.  Based  on  the  risk  of  skull 
puncture,  the  Conunission  is  banning  all 
lawn  darts;  part  of  the  mechanism  for 
implementing  that  ban  is  to  revoke  the 
exemption  at  S  1500.86(a)(3),  as 
provided  in  the  legislation. 

The  legislation  allows  the  Commission 
to  exclude  from  the  scope  of  the 
revocation  of  the  current  exemption 
those  products  that  the  Commission 
finds  "do  not  have  the  potential  for 
causing  puncture  wound  injury." 
However,  as  noted  above,  the 
Commission  has  considered  this  issue 
and  is  not  aware  of  any  lawn  dart  that 
does  not  present  a  risk  of  skull  puncture 
injuries,  much  less  of  puncture  wounds 
in  general. 

The  legislation  appears  to  change  the 
requirements  for  evidence  to  support  the 
Commission's  rulemaking  for  this 
particular  product  from  (1)  having  to 
amass  substantial  evidence  to  show  that 
the  product  is  unreasonably  dangerous 
in  order  to  ban  it  to  (2)  having  to  have 
substantial  evidence  to  show  the 
product  does  not  present  a  risk  of 
puncture  wound  injury  in  order  to 
exclude  it  from  being  banned.  This  has 
no  effect  on  the  rule  being  issued, 
because  the  Commission  has  concluded 
that  all  lawn  darts  present  an 
unreasonable  risk  of  skull  puncture 
injuries.  The  Commission  has  examined 
the  question  of  whether  there  are  any 
lawn  darts  that  appear  not  to  have  the 
potential  for  causing  puncture  wound 
injury  and  cannot  find  that  there  are  any 
lawn  darts  that  do  not  have  this 
potential.  This  reversal  of  the  normal 
burden  of  proof  would  have  significance 
for  persons  who  wish  to  request  that  the 
Commission  exempt  particular  products 
from  the  scope  of  the  ban.  Such  persons 
will  have  to  provide  evidence  that  the 
product  to  be  exempted  does  not  have 
the  potential  for  causing  puncture 
wound  injury.  This  is  a  higher  burden 
than  that  which  would  normally  be 


required  to  obtain  an  exempticm: 
namely,  that  the  ban  is  not  reasonably 
necessary  to  address  an  unreasoncible 
risk  of  injury. 

Thus,  the  Commissions  action  fully 
complies  with  the  provisions  of  H.R. 
5552.  and  that  bill  provides  additional 
legal  support  for  the  Commission's  ban. 
Furthermore,  the  Commission's  ban  will 
supplement  the  hills  provisifms. 
bec:ause  the  Commission  is  issuing  a  ban 
of  lawn  darts  under  the  CI'SA  in 
addition  to  revoking  the  exemplit)n  tfi 
the  current  ban  under  the  FHSA.  The 
significance  of  this  acti(m  arises  from 
the  fact  that  mcichanical  hazards  of 
products  can  be  regulated  under  thi- 
F''l  ISA  only  if  the  produf:t  is  a  "toy  f>r 
oth«:r  article  intended  for  use  by 
children."  FHSA  2(r)(l)[D).  15  U.S.C. 
1261  (f)(1)(B).  Issuing  a  companion  ban 
under  the  CI'SA  will  remove  any 
argument  that  might  hv.  made;  in 
n;sponsc  to  an  action  for  violating  a  ban 
of  lawn  darts  under  the  FI  ISA  alonf;  that 
the  darts  are  not  toys  or  articlf:s 
int«!nded  for  use  by  c:hildren.  While  the 
Commission  believes  that  the  intent  ttf 
H.R.  55.'»2  is  to  remove  all  lawn  darts 
from  the  market,  the  Commission's 
issuance  of  a  ban  under  the  CI'SA.  in 
addition  to  the  existing  ban  under  the 
FHSA.  will  provide  additional  assurance 
that  the  congressional  intent  will  be 
af:hieved.  By  the  sanu;  token.  Xhv. 
e)cprc;ssion  of  congressional  intf;nt  in 
H.R.  5552  will  provide  additional 
support  for  the  Commission's  ban  under 
the  CI'SA. 

{.  Conclusion 

For  the  reasons  givf;n  above,  the; 
Commission  concludes  that  lawn  darts 
pri'Sf-nt  an  unreasonable  risk  of  skull 
puncture  injuries  to  childrcin  from  the 
mechanical  characteristics  of  the  darts. 
I'urther.  it  appears  that  there  is  no 
feasible  consumer  product  safety 
standard  that  would  adequately  reducf; 
this  risk,  and  the  rule  issued  below  is 
the  least  burdensome  alternative  that 
will  adequately  reduce  the  risk.  Also, 
this  action  fulfills  the  congressicmal 
directive  embodied  in  H.R.  5552. 

List  of  Subjects  in  16  CFR  Parts  1306  and 
1500 

Consumer  protection.  Recreation. 
Voluntary  standards. 

Therefore,  under  the  authority  of  the 
Federal  Hazardous  Substances  Act  and 
the  Consumer  F'roduct  Safety  Act.  the 
Commission  amends  Title  16  of  the  Code 
of  Federal  Regulations,  chapter  II  as 
follows: 


PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  citation  for  Part  1.50(1 
(:(mlinuf!S  to  read  as  follows: 

Authority:  LS  U.S.C,  12B1-127fi. 

§  1 500.86    I  Removed  and  Reserved  I 

2.  Section  l.'i(K).8{i(a)(.'»)  is  removed  and 
reservfid. 

§1500.18    I  Amended  I 

.1.  The  parenthical  phrase  at  the  end  (»f 
§  15fK).lH(a)(4)  is  removed. 

A  new  Part  1.306  is  added  to  read  as 
follows: 

PART  1306— BAN  OF  HAZARDOUS 
LAWN  DARTS 


S<:ope  und  iipplicatidn. 

Purpiosp. 

n.mnnci  hiizMrdotis  prodiic;l». 

FmtllnR.s. 

Kffcc.livt;  diitft. 


rMHi.i 

1.106.2 

i:i(i6.ri 
i:i(«4 

l.ldfiS 

Authority:  15  U.S.C.  2058-20fJ(l. 

§1306.1    Scope  and  application. 

(a)  In  this  Part  l.'iOfi,  the  Commission 
dfidares  lawn  darts,  described  in 

§  13nfi.3,  to  In;  bannfid  hazardous 
products. 

(b)  Lawn  darts  and  similar  products 
that  are  articles  intended  for  use  by 
children  are  not  covered  by  this  ban,  but 
are  banned  under  the  Fedf:ral 
Hazardous  Substanf;es  Act  at  16  CFR 
1.5f)0.1«fa)(4). 

§  1306.2    Purpose. 

The  purpose  of  this  rule  is  to  prohibit 
the  sale  of  lawn  darts,  which  have  be«;n 
found  to  present  an  unreasonable  risk  of 
skull  puncture  injuries  to  children. 

§  1306.3     Banned  hazardous  products. 

Any  lawn  dart  is  a  hannf:d  hazardous 
product. 

§  1306.4    Findings. 

(a)  The  Commission  has  found  that 
lawn  darts  are  being  distributed  in 
commerce  and  present  an  unreasonable 
risk  of  injury. 

(b)  The  deforce  and  nature  of  the  risk 
uf  injury.  (1)  The  risk  that  the 
Commission  intends  to  address  in  this 
proceeding  is  that  of  puncture  of  the 
skulls  of  children  caused  by  lawn  darts 
being  used  by  children.  The  potential  for 
these  devices  to  cause  these  types  of 
injuries  is  not  necessarily  obvious  to 
parents  or  other  adults  who  might  buy 
these  items  or  allow  their  children  to 
play  with  them,  much  less  to  the 
children  themselves.  This  is  because  the 
tips  do  not  appear  sharp  enough  to 
present  an  obvious  danger  of  puncture. 


Thf:  combined  factors  of  weight,  the 
narrow  elongated  shaft,  the  speed  that 
the;  dart  is  traveling  at  the  time  of 
impar;!.  and  the  thickness  of  the  child's 
skull  at  the  point  of  impact  present  the 
risk.  The  Commission  has  concluded 
that  all  lawn  darts  have  the  potential  for 
skull  puncture  during  reasonably 
foresf:eable  use  or  misuse. 

(2)  Because  all  lawn  darts  arc  being 
bannc^d,  the  i;limination  of  lawn  darts 
that  can  cause  skull  puncture  injuries 
will  also  eliminate  the  punctures  of 
other  parts  of  the  body,  as  well  as  the 
lacerations,  fractures,  and  other  injuries 
that  have  been  associated  with  lawn 
darts  in  the  past.  The  Commission's  staff 
estimates  that  about  670  injuries  from 
lawn  darts  are  treated  in  U.S.  hospital 
emergency  rooms  per  year.  About  4t) 
percf:nt  of  these  are  puncture  wounds. 
Approximately  57  percent  of  the  injuries 
involved  the  head,  face,  eye,  or  ear. 
Approximately  4  percent  of  the  injured 
victims  were  hospitalized  (on  the 
average,  approximately  25  per  year), 
including  all  of  the  injuries  reported  as 
fractures.  Over  75  percent  of  the  victims 
were  under  age  15:  about  50  percent  of 
the  victims  wc:re  under  age  10.  In 
addition.  Commission  records  dating 
back  to  1970  show  that  at  least  three 
children  have  bef;n  killed  by  injuries 
associated  with  lawn  darts.  These 
children  were  4,  7,  and  13  years  old.  In 
the  25  lawn  dart  injury  reports  for  which 
inform.'ition  about  the  user  of  the  lawn 
darts  was  available,  the  reports 
indicated  that  children  were  playing 
with  the  lawn  darts,  d.espite  the  ban  and 
exemption  which  were  developed  to 
ki;ep  the  product  out  of  the  hands  of 
children. 

(f.)  I'roducU:  subject  to  this  ban.  (1) 
Lawn  darts  arc  devices  with  elongated 
lips  that  are  intended  to  be  used 
outdoors  and  that  are  designed  so  that 
when  they  are  thrown  into  the  air  they 
will  contact  the  ground  tip  first.  Often, 
lawn  darts  are  used  in  a  game  where  the 
darts  arc  thrown  at  a  target  or  other 
feature  on  the  ground.  The  types  of  lawn 
darts  that  have  generally  been  available 
in  the  past  and  that  have  demonstrated 
their  ability  to  cause  skull  puncture 
injuries  typically  have  a  metal  or 
weighted  plastic  body,  on  the  front  of 
which  is  an  elongated  metal  shaft  about 
y^  inch  in  diameter.  These  darts  have  a 
shaft  on  the  rear  of  the  body  containing 
plastic  fins.  Ihcse  darts  are  about  a  foot 
in  length  and  weigh  about  one  quarter  to 
one  half  pound.  These  darts  are 
intended  to  stick  in  the  ground  when 
thrown.  Prior  to  this  rule,  annual  sales  of 
these  lawn  darts  were  estimated  at  1-1.5 
million  units. 
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(2)  The  definition  for  lawn  darts  in 
this  rule  is  not  intended  to  include 
arrows  or  horseshoes,  nor  is  it  intended 
to  apply  to  indoor  dart  games  that  use  a 
vertically-placed  target,  such  as  "English 
darts"  or  "American  darts." 

(d)  The  need  of  the  public  for  lawn 
darts,  and  the  effects  of  the  rule  on  their 
utility,  cost,  and  availability.  The  need 
of  the  public  for  lawn  darts  is  for 
recreational  enjoyment.  Substitute 
recreational  enjoyment  can  be  obtained 
from  other  products.  Lawn  darts  will  not 
be  available  through  commercial 
channels  after  the  effective  date  of  the 
ban. 

(e)  Altpr^aUves.  (1)  The  Commission 
considered  various  labeling 
requiremenis  and  limitations  on  the 
marketing  o!  Idwn  darts  that  would  be 
intended  to  discourage  the  marketing  of 
the  product  to  children  and  the  use  of 
the  product  by  children.  The 
Commission  concluded,  however,  that 
these  types  of  requirements  would  not 
preclude  substantial  use  of  the  product 
by  children  and  would  not  reduce 
adequately  the  risk  of  injury  addressed 
by  this  rule. 

(2)  The  Commission  also  considered 
the  possibility  of  performance 
requirements  for  lawn  darts  to 
determine  which  lawn  darts  present  an 
unreasonable  risk  of  injury  of  skull 
penetration  to  children,  but  such 
requirements  were  determined  not  to  be 
feasible. 

(f)  Conclusion.  The  Commission  finds: 

(1)  That  this  rule,  including  its 
effective  date,  is  reasonably  necessary 
to  eliminate  or  adequately  reduce  the 
unreasonable  risk  of  skull  puncture 
wounds  to  children  associated  with 
lawn  datts  and  will  also  eliminate  or 
reduce  the  other  injuries,  including 
puncture  wounds,  that  have  been 
associated  with  this  product. 

(2)  That  issuance  of  the  rule  is  in  the 
public  interest. 

(3)  That  no  feasible  consumer  product 
safety  standard  would  adequately 
protect  the  public  from  the  unreasonable 
risk  associated  with  lawn  darts. 

(4)  That  the  benefits  expected  from 
this  rule  bear  a  reasonable  relationship 
to  its  costs. 

(5)  That  the  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  rule  is  being 
promulgated. 

§  1306.5    Effective  date. 

This  rule  is  efTective  December  19, 
1988  and  applies  to  all  lawn  darts  in  the 
chain  of  distribution  on  or  after  that 
date. 


Dated:  November  14, 1988. 

Sheldon  D.  Butts. 

Deputy  Secretary.  Consumer  Product  Safety 
Commission. 
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Schmeltzer,  AED/CAL,  August  la  1987. 


Memorandum  from  Koeser,  R..  to  Tyrrell. 
E.A..  OPMB,  "Lawn  Dart  Options  Package", 
August  19, 1987. 

Materials  for  June-July  Compliance  Status 
Briefing.  August  20, 1987. 

Memorandum  from  Ulsamer,  A.G.,  to 
Tyrrell,  E.A..  EX-PB.  "HS  Recommendations 
on  Lawn  Darts ',  August  20, 1987. 

Memorandum  from  Tinsworth,  D..  and 
Crigler,  W.,  EPHA.  to  Tyrrell.  E..  EX-PB. 
"Lawn  Dart  Injury  Data".  August  21, 1987. 

Memorandum  from  John  D.  Preston,  ESMT, 
to  Elaine  A.  Tyrrell.  EX-PB,  "ES  Conwnents 
on  Options  Package  for  Lawn  Darts,"  August 
21, 1987. 

Memorandum  from  Poth,  B..  CARM,  to 
Tyrrell.  E..  OPMB,  "L,awn  Darts  Options 
Package",  August  27, 1987. 

Memorandum  from  Dale  R.  Ray,  ECPA,  to 
Elaine  Tyrrell.  OPMB,  "Lawn  Darts,"  August 
27, 1987. 

Memorandum  from  Walton.  W.W.,  ES,  to 
Tyrrell.  E..  EXPM,  "Lawn  Darts— Option 
Package",  August  28,  1987. 

Memorandum  from  Bob  Poth,  CARM,  to 
Elaine  Tyrrell.  OPM,  "Lawn  Darts  Option 
Package,"  September  1, 1967. 

Briefing  package  from  Elaine  Tyrrell, 
Project  Manager,  to  the  Commission. 
September  10, 1987.  with  attachments: 

TAB  A — Memorandum  from  D.  Schmeltzer, 
AED/CA,  to  Noble,  D.,  OPMB,  "Lawn  Darts." 
with  attachments,  July  15, 1987. 

TAB  B — Memorandum  from  Tinsworth.  D., 
EPHA.  to  Tyrrell,  E.,  EX-PB,  "Lavim  Dart 
Injury  Data,"  August  21, 1987. 

TAB  C — Memorandum  from  Ray,  D.,  and 
Bennett.  L,  ECPA,  to  Tyrrell.  E.,  OPMB, 
"Lawn  Dart  Accident  Costs,"  August  4, 1987. 

TAB  D— CPSC  News  Release.  July  30,  1987. 

TAB  E — Memorandum  from  Poth,  B., 
CARM,  to  Tyrrell,  E..  OPMB,  "Lawn  Darts 
Options  Package,"  August  28. 1987. 

TAB  F — Memorandum  from  Ulsamer,  A.,  to 
Tyrrell.  E..  EX-PB,  "HS  Recommendations  on 
Lawn  Darts,"  August  20,  1987. 

— Memorandum  from  Koeser.  R.,  to  Tyrrell, 
E.,  OPME  "Lawn  Dart  Options  Package," 
August  19, 1987. 

— Memorandum  from  Ray,  D.,  ECPA,  to 
Tyrrell,  E..  OPMB.  "Lawn  Darts,"  August  27. 
1987. 

Letter  to  John  R.  Fanone,  Esq.,  from  Robert 
G.  Poth,  CARM,  September  11. 1987. 

Commission  vote  sheet  on  lawn  darts 
options,  September  16, 1987. 

CPSC  staff  memorandum  from  Douglas  L. 
Noble.  Acting  AED  for  Compliance  and 
Administrative  Litigation,  to  the  Commission, 
"Lawn  Darts  Options  Package — Update  of 
CPSC's  Investigation  and  Industry's 
Response  to  Requested  Voluntary  Actions," 
with  restricted  attachment,  September  16, 
1987. 

Memorandum  from  Paul  H.  Rubin,  AED  for 
Economic  Analysis,  to  the  Commission, 
"Lawn  Darts  Options  Package,"  September 
16, 1987. 

Materials  for  lawn  dart  update  briefing. 
September  17, 1987. 

Transcript,  Commission  meeting  of 
September  17. 1987  (43  pp.). 

Petition  from  David  A.  Snow  asking  that 
the  CPSC  ban  lawn  darts  (Petition  HP  87-31, 


received  in  the  Office  of  the  Secretary, 
September  23. 1987. 

Memorandum  from  Robert  G.  Poth.  CARM. 
to  Elaine  A.  Tyrrell,  Project  Manager. 
"Enforcement  Resources  Associated  with 
Options  1  &  2  of  Lawn  Darts  Options  Package 
of  September  10, 1987,"  September  23, 1987. 

Memorandum  to  Ross  Koeser.  Acting 
AF.DFO.  from  Elizabeth  I  If  ndricks.  FO, 
"Lawn  Dart  Surveillance  by  States." 
September  25, 1987. 

Memorandum  from  OPMB.  "Follow-Up 
Information  Requested  at  the  Briefing  of 
September  17, 1987.  dated  September  28, 
1987,  with  attachments. 

Memorandum  from  Robert  G.  Poth.  CAR.M. 
to  Elaine  Tyrrell.  Project  Manager. 
"Enforcement  Resources  Associated  with 
Options  1  &  2  of  Lawn  Darts  Options  Package 
of  September  10, 1987."  September  23. 1987. 
Memorandum  from  Dale  R.  Ray.  ECPA,  to 
Elaine  Tyrrell.  OPMB,  "Project  Resource 
Estimate,"  September  21, 1987. 

Memorandum  from  Andrew  G.  Ulsamer, 
AED/HS.  to  Elaine  Tyrrell.  Project  Manager. 
"Health  Sciences  Resources  for  i,awn  Dart 
Options."  September  21. 1987. 

Minutes  of  Commission  meeting.  October  1. 
1987. 

Transcription  of  portion  of  October  1, 1987, 
Commission  meeting  (1  p.). 

Statement  of  Commissioner  Anne  Graham 
on  lawn  dart  decision.  October  2, 1987. 

Letter  from  James  V.  Lacy,  General 
Counsel,  to  David  Snow.  October  6. 1987. 
Log  of  telephone  conversation  between 
Douglas  Noble.  CPSC,  and  Milton  Bush  of  the 
Sporting  Goods  Manufacturing  Association, 
October  6. 1987. 

Memo  record  from  John  Preston.  ESMT,  to 
Pat  Fairall.  ESMT.  "Voluntary  Standard  for 
Lawn  Darts,"  October  8.  1987. 

Log  of  a  conversation  between  Nick 
Marchica  and  Elaine  Tyrrell.  CPSC.  and 
Milton  Bush,  SGMA,  October  13, 1987, 

1  ranscript  of  Commission  meeting  of 
Ortnher  15,  1987. 

Federal  Register  notice.  "Lawn  Darts: 
Ad",  uoce  Notice  of  Proposed  Rulemaking; 
lUquest  for  Comments  and  Data."  52  FR 
389:i5  (October  20,  1987). 

Letter  from  the  Secretary  of  the 
Commission  to  David  Snow,  advising  of  the 
status  of  Petition  HP  87-3,  November  3. 1987. 

Log  of  a  telephone  conversation  between 
James  V.  Lacy.  General  Counsel,  and  Milton 
Bush  of  the  Sporting  Goods  Manufacturers 
Association  (SGMA),  November  4. 1987. 

Letter  dated  November  5, 1987,  to  James  V. 
Lacy,  General  Counsel,  from  Milton  Bush. 
SGMA. 

Letter  from  James  V.  Lacy.  General  Counsel 
to  Milton  M.  Bush,  SGMA.  November  13, 
1987. 

Memorandum  from  John  Preston.  ESMT.  to 
Elaine  Tyrrell.  EX-PB.  "ES  Resources/Tasks 
Concerning  Rulemakmg  on  Lawn  Darts." 
undated. 

Memorandum  from  D.  Schmeltzer,  AEDCA. 
to  Elaine  Tyrrell,  OPMB,  "Lawn  Darts," 
February  5. 1988. 

Briefing  package  from  Elaine  Tyrrell, 
OPMB,  to  the  Commission,  "Lawn  Darts: 
Follow-Up  to  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). "  February  8, 1988.  with 
attachments: 


TAB  A— Copy  of  ANPR. 

TAB  B — Memorandum  from  Tinsworth.  D.. 
EPHA,  to  Tyrrell.  EXPM.  "Lawn  Dart 
Injuries,"  January  20, 1988. 

TAB  C— Memorandum  from  Deppa.  S.W.. 
and  White.  S.,  EPHF,  to  Tyrrell,  E.A..  EX-PB. 
"Evaluation  of  Lawn  Dart  Provision 
Effectiveness."  January  29. 1988. 

TAB  D — Memorandum  from  Karels.  T.R., 
ECSS,  to  Tyrrell,  E..  EX-P.  "Lawn  Darts." 
January  20,  1988. 

TAB  F. — Memorandum  from  Nelson.  C. 
CARM.  to  Tyrrell.  E..  OPMB,  "Lawn  Dart 
Compliance  Survey,"  January  20. 1988. 

TAB  F — Log  of  meeting  held  by  tne 
Sporting  Goods  Manufacturers  Association 
(SGMA)  with  industry  representatives  on 
lawn  darts.  December  10, 1987. 

T.AB  G — P>jblic  comments  in  response  to 
the  ANPR: 

A.  Letter  from  Bush.  M..  Esq.,  Sporting 
Goods  Manufacturers  Association.  December 
17. 1987. 

B.  Comments  of  Consumer  Federation  of 
America,  submitted  by  M.  Fise.  December  21. 
1987. 

C.  Letter  to  the  Editor  from  C.  Mesneck. 
September  29, 1987. 

D.  Letter  from  Heslin,  M.,  Connecticut 
Department  of  Consumer  Protection, 
December  8, 1987. 

E.  Letter  from  Vultaggio.  S..  Regent  Sports 
Corp.,  to  D.  Schmeltzer,  CPSC.  November  10, 
1987. 

F.  Letter  from  G.  Hostetler.  November  16. 
1987. 

G.  Letter  from  S.  Coberly.  November  3, 
1987. 

H.  Letter  from  R.  Lamontagne.  November 
16, 1987. 

I.  Letter  from  P.  Spaeth,  New  York  State 
Department  of  Law.  to  Doug  Noble,  CPSC 
October  8, 1987. 

J.  Letter  from  C.  Bouris.  December  1, 1987. 

K.  Letter  from  R.  Archer.  Kent  Sporting 
Goods  Co..  Inc.,  to  D.  Schmeltzer,  CPSC 
November  9. 1987. 

TAB  H— Memorandum  from  D.  Shifflet, 
OIPA.  to  Noble,  D..  OPMB.  "Uwn  Dart 
Consumer  Alert."  February  2. 198a 

Additional  comments  on  lawn  darts: 


Commenter 

Date 

Carl  Maseck            

Sept  29,  1987 

N   Mease          - 

Oct  29.  1987. 

H  Hatch               

Oct.  5.  1987. 

Jan.  20.  1988. 

Consumer  Federation  ol  AiiieiJca.. 
New  Yofk  Department  of  l-aw 

Mar.  7.  1988. 
Mar.  24,  1968. 

Commission  vote  sheet  on  lawn  darts 
options,  February  9, 1988. 

Minutes  of  Commission  meeting  of  March 
2, 1988. 

CPSC  news  release.  "CPSC  to  Continue  Its 
Formal  Rulemaking  Process  on  Lawn  Darts," 
March  2, 1988. 

Anne  Graham.  Commissioner.  "Statement 
on  Lawn  Dart  Decision."  March  2, 198a 

Memorandum  from  Jack  Kramer,  EPHA.  to 
Elaine  Tyrrell,  EXPM.  "Uwn  Darts:  Head 
and  Eye  Injuries."  March  30. 1988. 

News  from  CPSC,  "CPSC  sues  Sears  to  halt 
improper  sale  of  lawn  darts:  Sears  agrees  to 
stop  all  sales,"  March  30, 1988. 


Letter  from  D.  Schmeltzer.  AEDCA.  to 
National  Retail  Merchants  Association.  April 
19. 1988. 

Commission  ballot  vote  sheet,  "Lawn 
Darts— Additional  Option."  April  21. 1988 

Memorandum  from  Douglas  L  Noble. 
OPMB.  to  the  Commission,  "Lawn  Darts." 
April  22. 1988.  with  attached  memorandum 
from  John  Preston,  ESMT.  "A  Test  to  Define 
the  Scope  of  a  Ban  of  Lawn  Darts."  April  21. 
1988. 

Report  from  Eric  AUely.  M.D..  "An 
Approximation  of  the  Probability  of 
Penetration  of  the  Human  Skull  by  a  Lawn 
Dart."  with  a  cover  letter.  April  25. 1988. 

Log  of  meeting  of  new  ASTM  task  group  for 
lawn  darts  on  May  3, 1988.  prepared  by  John 
Preston.  ESMT. 

Letter  from  Christine  Nelson.  CPSC/ 
CAR.M.  to  the  Managing  Director.  Ndlional 
Small  Business  Association.  May  9. 198a 

Letter  from  Christine  Nelson,  CPSC/ 
CARM.  to  the  Managing  Director.  National 
Association  of  Catalog  Merchandisers.  May 
13. 1988. 

Memorandum  from  Purohit,  V..  and  Coha 
M..  HSHE,  "The  probability  of  penetration  of 
a  child's  skull  by  a  lawn  dart."  May  la  1988. 

Letter  from  Jan  Kinney.  SGMA  to  Wendy 
Dyer.  ASTM.  May  16, 1988. 

Minutes  of  Commission  meeUng  of  May  17. 
1988. 

Memorandum  from  Jack  Kramer.  EPHA.  to 
Elaine  Tyrrell.  OPMB,  "Lawn  Dart  Injuries." 
May  24, 1988. 

Minutes  of  Commission  meeting  of  May  25, 
1988. 

Statement  by  Commissioner  Arme  Graham 
on  decision  to  ban  lawn  darts.  May  25. 198a 
Statement  of  Chairman  Terrence  Scanion 
on  lawn  darts.  May  25, 198a 

Opinion  of  Commissioner  Carol  G.  Dawson 
regarding  Commission  action  to  ban  lawn 
darts.  May  25, 1988. 

Memo  record  from  Jack  Kramer.  EPHA.  to 
Elaine  Tyrrell.  EXl'M,  "Lawn  Darts,"  May  2a 
1968. 

Karels,  T..  "Preliminary  Regulatory 
Analyses,  Fxonomic  and  Fjivironmental 
Assessments — Proposed  Mandatory  Rules  on 
Lawn  Darts,"  June  1988. 

Karels.  T.,  "Initial  Regulatory  Flexibility 
Analysis  of  a  Mandatory  Rule  for  Lawn 
Darts."  June  1988. 

Letter  from  David  Snow  to  Commissioner 
Carol  Dawson.  June  9, 1988. 

Memorandum  from  Christine  Nelson. 
CPSC/CARM.  to  Charies  Demoret.  CPSC/ 
FOWR.  "Lawn  Darts  Sold  at  Pay  N  Save." 
June  17. 1988. 

Letter  from  Darid  Schmeltzer,  CPSC/ 
AEDCA.  to  Stephen  R.  Vultaggio.  Regent 
Sports  Corporation.  June  17. 1988. 

Letter  from  David  Schmeltzer.  CPSC/ 
AEDCA.  to  Mary  Ellen  R.  Fise.  Consumer 
Federation  of  America,  June  22,  1988. 

Memorandum  from  Christine  Nelson, 
CARM  to  Cari  Blechschmidt.  OPMB, 
"Proposed  Ban  of  Lawn  Darts."  June  28. 198a 

Memorandum  from  Christine  Nelson, 
CPSC/CARM.  to  Don  Dovel.  CPSC/FOCR. 
"Superior  Marketing  Lawn  Darts,"  June  29, 
1988. 

Vote  sheet  from  Harleigh  Ewell.  OGC.  to 
the  Commission  "Draft  Federal  Register 
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Notice  to  Propose  a  Prohibition  of  The  Sale  of 
Lawn  Darts,"  June  30. 1988. 

Memorandum  to  the  Commission  from  Carl 
Blerhschmidt.  Program  Manager.  "Notice  of 
Proposed  Rulemaking  for  Lawn  Darts."  June 
30,  1988,  with  attachments: 

Tab  A — Memorandum  from  Kareis,  T.R„ 
ECSS,  to  Blechschmidt,  CVV.,  EXPM,  "Initial 
Regulatory  Flexibility  Analysis:  Lawn  Darts." 
lune  28. 1988. — Memorandum  from  Kareis. 
T  R.,  ECSS,  to  Blechschmidt.  C.W.,  EXPM, 
"Preliminary  Regulatory  Analyses  and 
Assessments — Lawn  Darts,"  June  28, 1988. 

Tab  B — Draft  Federal  Register  notice. 

Minutes  of  Commission  meeting,  July  13. 
1988. 

News  from  CPSC,  "CPSC  obtains  consent 
decree  to  halt  improper  sale  of  lawn  darts," 
July  13,  1988. 

Memorandum  CPSC  Office  of  General 
Counsel.  "Federal  Register  Notice  for  Lawn 
Darts  Proposal."  July  19.  1988. 

Letter  from  CPSC  Chairman  Terrenre 
Scanlon  to  David  Snow,  July  21, 1983. 

Federal  Register  notice,  "Lawn  Darts: 
.Notice  of  Proposed  Rulemaking,"  53  PR  28657 
(July  29, 1988). 

Transcript  of  oral  presentation  of 
comments.  August  9, 1988, 

Official  comments  on  the  notice  of 
proposed  rulemaking,  *CCl-88-l  through 
CCl-88-13. 

Memorandum  from  Cohn.  M.S..  USHE.  to 
Thome.  D.,  EXPM,  "Comparison  of  metal  and 
plastic  tipped  lawn  darts  using  the  ballistic 
based  model."  October  17.  1988. 

Memorandum  from  David  VV.  Thome, 
Program  Manager,  to  the  Commission,  "Final 
Rule  for  Lawn  Darts,"  October  18.  1988. 

Tab  A — Draft  Federal  Register  notice.  "Ban 
of  Hazardous  Lawn  Darts." 

Tab  B — (1)  Memorandum  from  John 
Preston.  CPSC/ES.  to  David  W.  Thome, 
CPSC/OPMB,  "ES  Response  to  Comments'  on 
Lawn  Darts  NPR."  September  14. 1988. 

(2)  Memorandum  from  Murray  S.  Cohn. 
Ph.D.,  CPSC/HS,  to  David  W.  Thome,  CPSC/ 
OPMB,  "Comparison  of  Metal  and  Plastic 
Tipped  Lawn  Darts  I'sing  the  Ballistic- Based 
Model."  October  17,  1988. 

Vote  Sheet,  "Draft  Federal  Register  Notice 
to  Prohibit  The  Sale  Of  Hazardous  Lawn 
Darts,"  October  18. 1988 


Memorandum  from  John  Preston.  CPSC/ 
ESME,  to  CPSC's  Acting  Executive  Director, 
"Test  to  Define  Scope  of  Ban  of  Lawn  Darts," 
October  25. 1988.     ^.^ 

Memorandum  from  David  W.  Thome, 
CPSC/OPMB,  to  the  Commission,  "Lawn 
Darts:  Revised  Staff  Recommendation," 
October  25, 1988, 

Log  of  telephone  conversation  between 
Harleigh  Ewell,  CPSC/OGC,  and  the  Office  of 
Advocacy  of  SB  A.  October  27. 1988. 

Memorandum  from  Charles  Sitzlar  and 
Mary  Logan,  Tennessee  Dept.  of  Agriculture, 
Division  of  Qualitv  and  Standards,  to  George 
Rutherford,  CPSC/EPH.^,  on  Ijtwn  Dart 
Investigation  881027CAA2035,  October  27, 
1988, 

Tape  recording  of  Commission  meeting  of 
October  28.  1988. 

Statement  by  Anne  Graham, 
Commissioner,  on  Final  Vote  to  Ban  Lawn 
Darts,  October  28, 1988, 

News  from  CPSC.  "CPSC  Votes  Final  Ban 
on  Lawn  Darts,"  October  28, 1988, 

Memorandum  from  Harleigh  Ewell.  CPSC/ 
OGC.  "Revised  Federal  Register  Notice  to 
Ban  Lawn  Darts."  Nov,  4, 1988. 

Memorandum  from  Harleigh  Ewell,  CPSC/ 
OGC,  "Signing  of  H.R.  .5552  (Uwn  Darts)," 
November  7,  1988. 

In-dppth  Invusti^aiion  Reports: 

760603BEP7002 

760615BEP7IX19 

760727BEP70O9 

790709BEP0033 

790709BEP0034 

790712BEP0007 

790716BEP0002 

790726BEP0038 

790801 BEP0007 

800809BEP0002 

84n716CBC3338 

840719CBC1263 

841107DAI^011 

8503O4BEP00O8 

870415VVES50,=54 

670824CAA0177 
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871O07CE.\0OOa 

871221CAA0081 

871222CAA00a2 
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A43934 

A43935 
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A439,38 

Reported  Incident  File: 

B880C20A1 

C1A0102A1 

C320025A1 

C4A5021A1 

G4A0154A1 

C635013A1 

C7.A0028 

C860019A1 

C8e.5071Al 

C87.5021A1 

C885058A1 

D450030A1 

G001589 

G8r)0558Al 

H190670A1 

H350192A1 

H847023 

H847045 

H885051A1 

11891 442A1 

1059342 

N07H2792 

X2813,30.M 

X341002.A1 

X491009A1 

X890311A1 

X961iK)3.Al 

X784797A1 

Investigation  of  lawndart  injury,  June  25, 

1974. 
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State  block  grant  pilot  program 
Correction.  46869 
Airworthiness  directives; 

Boeing,  46863 

British  Aerospace,  46865 

DeHavilland,  46862 

McDonnell  Douglas,  46866 

Teledyne  Continental  Motors,  46867 
Control  zones,  46868 
PROPOSED  RULES 

Airworthiness  directives: 
McDonnell  Douglas.  46876.  46877 
[2  documents) 
NOTICES 

Exemption  petitions;  summary  and  disposition,  46967,  46968 
(2  documents) 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 
Apples,  46845 
Canning  and  processing  peaches,  46848,  46849 

(2  documents) 
Fresh  market  tomatoes,  47850 
Table  grapes,  46847 
Texas  Citrus  Trees,  46847 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  46975 


Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Klamath  Falls,  OR,  46933 
Natiiral  gas  certificate  filings: 

CNG  Transmission  Corp.  et  al.;  correction,  46976 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  46933 

Granite  State  Gas  Transmission.  Inc.,  46934 

Inter-City  Minnesota  Pipelines  Ltd.,  Inc..  46934 

Jupiter  Energy  Corp.,  46935 

Kentucky  West  Virginia  Gas  Co.,  48935 

National  Fuel  Gas  Supply  Corp.,  46935 

Paiute  Pipeline  Co.,  46936 

Sea  Robin  Pipeline  Co.,  46936 

South  Georgia  Natural  Gas  Co.,  46936 

Federal  Higtiway  Administration 

RULES 

Motor  carrier  safety  standards: 

Driver  qualifications — 
Controlled  substances  testing,  47134 
NOTICES 
Environmental  statements;  notice  of  intent: 

Watauga  County,  NC,  46969 

Federai  Home  Loan  Bank  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mutual  Savings  &  Loan  Association  of  Charlotte,  NC, 
46939 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  46939,  46940 

(2  documents) 
Casualty  and  nonperformance  certificates: 
Epirotiki  Lines,  Inc.,  et  al.,  46940 

Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 
Alcohol  and  drug  use  control — 
Random  drug  testing  program.  47102 
NOTICES 

Exemption  petitions,  etc.: 
Soo  Line  Railroad  Co.,  46969 

Federal  Reserve  System 

PROPOSED  RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 
Funds  availability  and  disclosure  to  customers 
Correction,  46976 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fisti  and  Wildlife  Service 
NOTICES 

Comprehensive  conservation  plan/environmental 
statements;  availability,  etc.: 
Alaska  Maritime  National  Wildlife  Refuge,  AK.  46947 


Food  and  Drug  Administration 

PROPOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 

Sulfonamide-containing  drugs  for  use  in  food-producing 

I        animals 

'    Correction.  46976 
NOTICES 
Human  drugs: 

Export  applications — 

.    Symcor  (tiamenidine  HCL),  46941 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Broilers  and  cornish  game  hens;  streamlining  inspection 
system,  47855 

Forest  Service 

NOTICES 

Land  and  jurisdiction  transfers,  etc.: 
Hiawatha  National  Forest,  Pictured  Rocks  National 
Lakeshore,  MI.  46895 

General  Services  Administration 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  46940 
Travel  regulations: 

Allowable  real  estate  sale  and  purchase  expense  due  to 
change  of  official  station;  reimbursement,  46941 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  46936 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 
Dependents  of  foreign  government  and  international 
I         organization  officials,  etc.;  employment  authorization, 
'         46850 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
12-volt  motorcycle  batteries  from  Taiwan,  46903 
Antidumping: 

Taiwan,  46900 
Cyanuric  acid  and  its  chlorinated  derivatives  from  Japan, 

46896 
Light-walled  welded  rectangular  carbon  steel  tubing 
I         from — 
'     Argentina,  46898 
Cheese,  quota;  foreign  government  subsidies: 
Quarterly  update,  46909 


Countervailing  duties: 

Standard  pipe,  etc.,  from  Malaysia,  46904 

Justice  Department 

See  also  Immigration  and  Naturalization  Service;  Parole 

Commission 
NOTICES 
Pollution  control;  consent  judgments: 

Alcan  Aluminum  Corp.  et  al.,  46948 

Jefferson  Smurfit  Corp.,  46948 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  46871 
NOTICES 
Management  framework  plans,  etc.: 

Montana,  46945 
Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction,  46976 

Idaho, 46945 

Minnesota;  correction,  46945 
Withdrawal  and  reservation  of  lands: 

Idaho,  46945 

Montana.  46946 

Maritime  Administration 

PROPOSED  RULES 

Capital  Construction  Fund  program  participants;  Tax 
Reform  Act  requirements,  etc. 
Correction,  46977 

Merchant  Marine  and  Defense,  Commission  on 

See  Commission  on  Merchant  Marine  and  Defense 

Merit  Systems  Protection  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Board  Offices,  46843 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Koch  Exploration  Co.,  46947 
Outer  Continental  Shelf  operations: 

Official  leasing  maps:  availability,  46947 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
46954 

National  Council  on  the  Handicapped 

NOTICES  ^ 

Meetings;  Sunshine  Act,  46975         ^~ 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Arts  National  Council,  46955 
Media  Arts  Advisory  Panel,  46955 
Theater  Advisory  Panel.  46955 
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National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 

Center  for  Auto  Safety,  46970 
Motor  vehicle  theft  prevention  standards: 

Passenger  theft  data.  46970  ' 

National  Institutes  of  Health 

PROPOSED  RULES 

Conduct  of  persons  and  traffic  on  NIH  Federal  enclave, 

46886 
NOTICES 
Meetings: 
Nfitional  Cancer  Institute,  46942 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Anth'-ctic  Marine  Living  Resources  Convention  Act; 
implementation 

Conservation  and  management  measures:,  46872 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Foreign  fishing  and  Pacific  Coast  groundfish,  46890 
NOTICES 

Dt  ep  seabed  mining;  exploration  licenses;  mine  site  area 
revisions: 

Ocean  Mining  Associates,  46910 

National  Science  Foundation 

NOTICES  ^ 

Meetings;  Sunshine  Act,  46975 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northeast  Nuclear  Energy  Co.,  46955 
Meetings: 

R---actor  Safeguards  Advisory  Committee,  46956 
Applications,  bearings,  determinations,  etc.: 

Consumers  Power  Co.,  46957 

Indiana  Michigan  Power  Co.,  46957 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Parole  policy  guidelines — 
Firearms  Act  violators,  46869 

Personnel  Management  Office 

NOTICES 

Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  46958 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health 
NOTICES 

National  toxicology  program: 
Draft  technical  reports  projected  for  public  peer  review, 
46942 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control,  46944 
Health  Resources  and  Services  Administration 
Health  Care  Delivery  and  Assistance  Bureau,  46944 
Maternal  and  Child  Health  and  Resources  Development 
Bureau,  Director,  46944 


Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc. — 
Drug  testing;  gas  and  hazardous  liquid  pipelines  and 
liquefied  natural  gas  facilities,  47084 
NOTICES 

Hazardous  materials: 
Radioactive  materials,  safe  transport:  International 

Atomic  Energy  Agency  revisions;  availability,  46973 

Securities  and  Exchange  Commission 

NOTICES 

Securities: 
International  securities  markets,  46963 

Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stock  Exchange.  46958 
New  York  Stock  Exchange,  Inc.,  46959,  46960 
(2  documents) 

Applications,  hearings,  determinations,  etc: 
Brock  Exploration  1977-1,  Ltd.,  et  al.,  46966 
Bullock  Monthly  Income  Shares,  Inc.,  46966 

State  Department 

PROPOSED  RULES 

Federal  claims  collection: 

Administrative  and  salary  offset,  46080 
NOTICES 
Organization,  functions,  and  authority  delegations: 

Foreign  Service,  Director  General,  46967 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Roads  at  surface  and  underground  mining  operations  and 
coal  exploration  operations 
Correction,  46976 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  Maritime  Administration;  National 
Highway  Traffic  Safety  Administration;  Research  and 
Special  Programs  Administration;  Urban  Mass 
Transportation  Administration 

RULES 

Drug  testing  programs,  workplace;  procedures,  47002 

NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  46967 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
From  Queen  to  Empress,  46974 

Urban  Mass  Transportation  Administration 

RULES 

Charter  services: 
Federally  funded  mass  transit  operations;  drug  use 
control,  47156 


Veterans  Administration 

RULES 

Acquisition  regulations: 
Cost  comparison  (0MB  Circular  A-76  implementation) 
Correction,  46872 


Separate  Parts  in  This  Issue 

Part  11 

Department  of  Transportation,  47002 

Part  ill 

Department  of  Transportation,  Federal  Aviation 
I    Administration,  47024 

PartiV 

Department  of  Transportation,  Coast  Guard,  47064 

Part  V 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  47084 

Part  Vi 

Department  of  Transportation,  Federal  Railroad 
Administration,  47102 

Part  Vll 

Department  of  Transportation,  Federal  Highway 
Administration,  47134 

Part  Viil 

Department  of  Transportation,  Urban  Mass  Transportation 
Administration,  47156 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 

Vol.  53,  No.  224 

Monday.  November  21.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published   under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1200 

Board  Organization 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  is  republishing  its  organization 
and  functions  statements  to  reflect  the 
current  titles  of  the  principal 
organizational  units  of  the  Board  and 
the  primary  functions  assigned  to  those 
units.  The  Board  last  updated  and 
published  its  organization  and  functions 
statements  on  June  16, 1988  (53  FR 
22465).  Since  that  time  there  have  been 
certain  title  changes  and  other 
organizational  realignments. 

EFFECTIVE  DATE:  November  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bentley  Roberts,  (202)  653-7700. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  5  CFR  Part  1200 

Organization  and  functions 
(government  agencies). 

Therefore,  Part  1200  is  revised  to  read 
as  set  forth  below: 

SUBCHAPTER  A— ORGANIZATION  AND 
PROCEDURES 

PART  1200— BOARD  ORGANIZATION 
Subpart  A — General 

Sec. 

1200.1  What  is  the  Merit  Systems  Protection 
Board? 

1200.2  Who  is  on  the  Board? 

Subpart  B — Offices  of  the  Board 

1200.10    Who  assists  the  Board? 

Subpart  A — General 

Authority:  5  U.S.C.  1201  at  seq. 


§  1 200.1    What  Is  the  Merit  Systems 
Protection  Board? 

The  U.S.  Merit  Systems  Protection 
Board  (the  Board)  is  an  independent 
government  agency  that  operates  like  a 
court.  The  Board  was  created  to  ensure 
that  all  Federal  Government  agencies 
follow  Federal  merit  systems  practices, 
and  to  allow  appellants  to  appeal 
certain  personnel  actions  by  Federal 
agencies. 

§  1200.2    Who  is  on  the  Board? 

(a)  The  Board  has  three  members 
whom  the  President  appoints  and  the 
Senate  confirms.  Members  of  the  Board 
seve  seven-year  terms. 

(b)  The  President  appoints,  with  the 
Senate's  consent,  one  member  of  the 
Board  to  serve  as  Chairman  and  chief 
executive  officer  of  the  Board.  The 
President  also  appoints  one  member  of 
the  Board  to  serve  as  Vice  Chairman.  If 
the  Office  of  the  Chairman  is  vacant  or 
the  Chairman  cannot  perform  his  or  her 
duties,  then  the  Vice  Chairman  performs 
the  Chairman's  duties.  If  both  the 
Chairman  and  the  Vice  Chairman 
cannot  perform  their  duties,  then  the 
remaining  Board  Member  performs  the 
Chairman's  duties. 

Subpart  B — Offices  of  the  Board 

Authority:  5  U.S.C.  1205  (g)  and  (i). 

§1200.10    Who  assists  the  Board? 

(a)  A  staff  helps  the  Board  carry  out 
its  work.  The  following  offices  make  up 
the  staff: 

(1)  Offices  of  the  Executive  Director, 
Deputy  Executive  Director  for 
Management,  and  Deputy  Executive 
Director  for  Regional  Operations. 

(2)  Office  of  Management  Analysis. 

(3)  Office  of  the  Inspector  General. 

(4)  Office  of  Administration. 

(5)  Office  of  the  Administrative  Law 
Judge. 

(6)  Office  of  the  Appeals  Counsel. 

(7)  Office  of  the  Clerk  of  the  Board. 

(8)  Office  of  the  General  Counsel. 

(9)  Office  of  Policy  and  Evaluation. 

(10)  Regional  Offices. 

(b)  Office  of  the  Executive  Director. 
The  Executive  Director  manages  the 
operations  and  programs  of  the  Board's 
headquarters  and  regional  offices  and 
reports  directly  to  the  Chairman.  The 
Deputy  Executive  Director  for 
Management  manages  internal 
management  programs  and  systems.  The 
Deputy  Executive  Director  for  Regional 


Operations  manages  the  appellate 
functions  of  the  11  MSPB  regional 
offices. 

(c)  Office  of  Management  Analysis. 
The  Director,  Office  of  Management 
Analysis,  develops  and  coordinates 
internal  management  programs  and 
projects  for  the  Deputy  Executive 
Director  for  Management,  and  prepares 
information  publications  including 
annual  reports  on  the  Board's  significant 
actions  and  its  appeals  workload. 

(d)  Office  of  the  Inspector  General. 
The  Inspector  General  is  the  Boards 
infernal  auditor  and  reports  directly  to 
the  Executive  Director.  The  Inspector 
General  plans  and  directs  audits, 
investigations,  and  internal  control 
evaluations. 

(e)  Office  of  Administration.  The 
Director,  Office  of  Administration, 
manages  the  Board's  administrative 
programs.  This  office  has  four  divisions: 
Financial  and  Administrative 
Management;  Equal  Employment; 
Information  Resources  Management: 
and  Personnel. 

(f)  Office  of  the  Administrative  Law 
fudge.  The  Administrative  Law  Judge 
hears  Administrative  Procedures  Art 
cases  and  other  cases  that  the  Board 
assigns.  The  Administrative  Law  Judge 
also  rules  on  discovery  motions  and 
subpoena  requests. 

(g)  Office  of  Appeals  Counsel.  The 
Director,  Office  of  Appeals  Counsel, 
prepares  proposed  decisions  that 
recommend  appropriate  action  by  the 
Board  in  petition  for  review  cases  and 
other  cases  assigned  by  the  Board, 

(h)  Office  of  the  Clerk  of  the  Board. 
The  Clerk  of  the  Board  enters  petiHons 
for  review  and  original  jurisdiction 
cases  onto  the  Board's  docket  and 
monitors  their  processing.  The  Clerk  of 
the  Board  also  does  the  following: 

(1)  Gives  information  on  the  status  of 
cases: 

(2)  Manages  the  Board's  records, 
reports,  and  correspondence  style  and 
control  programs;  and 

(3)  Answers  requests  under  the 
Freedom  of  Information  and  Privacy 
Acts  at  the  Board's  headquarters. 

(i)  Office  of  the  General  Counsel.  The 
General  Counsel  provides  legal  advice 
to  the  Board  and  its  headquarters  and 
regional  offices,  represents  the  Board  in 
court  proceedings,  manages  legislative 
policy,  and  performs  congressional  and 
media  liaison. 
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(j)  Office  of  Policy  and  Evaluation. 
The  Director,  Policy  and  Evaluation, 
conducts  special  reviews  and  studies  of 
Federal  merit  systems,  including  actions 
of  the  Office  of  Personnel  Management 
under  5  U.S.C.  1209(b). 

(k)  Regional  Offices.  The  Board  has  11 
regional  offices  located  throughout  the 
country.  (Appendix  II  to  5  CFR  Part  1201 
contains  a  list  of  the  regional  offices.) 
The  regional  offices  enter  initial  appeals 
onto  their  docket  and  make  decisions  on 
initial  appeals  according  to  Board 
regulations  under  5  CFR  Part  1201  and  5 
CFR  1201.111. 

Date:  November  16, 1988. 
Shannon  McCarthy, 
Deputy  Clerk  of  the  Board. 
[PR  Doc.  88-26861  Filed  11-18-88;  8:45  am) 

BILLING  COOe  7400-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
(Docket  No.  88-169] 

Mediterranean  Fruit  Fly;  Removal  of 
Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  a  portion  of  Los  Angeles 
County  in  California,  near  Van  Nuys,  as 
a  quarantined  area.  The  Mediterranean 
fruit  fly  regulations  imposed  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  this  area,  and  were 
established  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  into  noninfested 
areas  of  the  United  States.  We  have 
determined  that  the  Mediterranean  fruit 
fly  has  been  eradicated  from  a  portion 
of  Los  Angeles  County  in  California, 
near  Van  Nuys,  and  that  the  regulations 
are  no  longer  necessary.  This  rule 
relieves  restrictions  on  the  interstate 
movement  of  regulated  articles  from  this 
area. 

DATES:  Interim  rule  effective  November 
14, 1988.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  January  23, 1989. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to 
Regulatory  Analysis  and  Development, 
APHIS,  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 


88-169.  Comments  received  may  be 
inspected  at  USDA,  Room  1141,  South 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  USDA,  Room  661,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  on  August  8, 1988  (53 
FR  29633-29639,  Docket  Number  88-127), 
and  effective  August  2. 1988.  we 
established  the  Mediterranean  fruit  fly 
regulations  and  quarantined  an  area  in 
Los  Angeles  County  in  California,  near 
Van  Nuys.  In  another  interim  rule, 
published  in  the  Federal  Register  on 
October  19. 1988  (53  FR  40865-40866, 
Docket  Number  88-159),  and  effective 
October  14. 1988,  we  amended  the 
Mediterranean  fruit  fly  regulations  by 
adding  another  portion  of  Los  Angeles 
County  in  California,  near  Culver  City, 
to  the  list  of  quarantined  areas. 

The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  to  noninfested 
areas  of  the  United  States.  The 
regulations  also  designate  soil,  and  a 
large  number  of  fruits,  nuts,  vegetables, 
and  berries,  as  regulated  articles. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  California  state  and 
county  agencies  and  by  inspectors  of 
Plant  Protection  and  Quarantine,  a  unit 
within  the  Animal  and  Plant  Health 
Inspection  Service,  we  have  determined 
that  the  Mediterranean  fruit  fly  has  been 
eradicated  from  the  quarantined  area  in 
Los  Angeles  County  in  California,  near 
Van  Nuys.  The  last  finding  of 
Mediterranean  fruit  fly  in  the  Van  Nuys 
area  was  made  on  July  31, 1988.  Since 
then,  no  evidence  of  infestations  has 
been  found  in  that  area.  We  have 
determined  that  infestations  no  longer 
exist  in  the  quarantined  area  of  Los 
Angeles  County  in  California,  near  Van 
Nuys. 

The  quarantined  area  in  Los  Angeles 
County  in  California,  near  Culver  City, 
remains  infested  with  Mediterranean 
fruit  fly. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 


for  public  comment.  The  area  in  Los 
Angeles  County  in  California,  near  Van 
Nuys,  was  quarantined  due  to  the 
possibility  that  the  Mediterranean  fruit 
fly  could  be  spread  from  this  area  to 
noninfested  areas  of  the  United  States. 
Since  this  situation  no  longer  exists,  and 
because  the  quarantined  status  of  this 
portion  of  Los  Angeles  County  imposes 
unnecessary  regulatory  restrictions  on 
the  public,  we  have  taken  immediate 
action  to  remove  these  restrictions. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  and 
because  this  rule  relieves  a  regulatory 
restriction,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  rule  in  the  Federal 
Register.  Any  amendments  we  make  to 
this  rule  as  a  result  of  these  comments 
will  be  published  in  the  Federal  Register 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  regulation  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Los  Angeles  County  in 
California,  near  Van  Nuys.  It  appears 
that  there  is  very  little  commercial 
activity  that  may  be  affected  by  this  rule 
in  the  quarantined  area.  The  small 
entities  that  may  be  affected  by  this 
regulation  appear  to  consist  of 
approximately  80  nurseries,  5  open  fruit 
stands,  2  conununity  gardens.  2  regularly 
scheduled  swap  meets  (flea  markets).  3 
caterers  who  send  lunch  "chuckwagons" 
to  job  sites  in  the  quarantined  area,  1 
airport  with  no  scheduled  passenger 


flights.  1  tomato  and  pepper  grower  with 
approximately  4000  plants  on  a  Vi-acre 
field,  and  1  tomato  grower  with  a  3-acre 
field.  Both  growers  sell  their  products 
locally  at  roadside  stands. 

The  effect  of  this  rule  on  these  entities 
should  be  insignificant,  since  it  appears 
that  most  of  their  sales  are  for  local 
intrastate  markets,  not  interstate 
markets,  and  are  therefore  not  affected 
by  the  regulatory  provisions  we  are 
removing. 

Those  sales  that  were  affected  were 
generally  of  articles  that  could  be 
moved,  without  significant  added  costs, 
after  compliance  with  treatments  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual,  incorporated  by 
reference  in  the  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergoverrunental  consultation  with 
state  and  local  officials,  (see  7  CFR  3015. 
Subpart  V). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation.  Mediterranean  fruit  fly, 
Incorpoiation  by  reference. 

A<  cordino.ly.  7  CFR  Part  301  is 
ampndeci  as  t'oilows; 


PART  301- 
NOTICES 


-DOMESTIC  QUARANTINE 


1.  The  authority  citation  for  7  CFR 
Part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  153bb,  ISOdd,  ISOee, 
ISOff;  161.  162,  and  164-167;  7  CFR  2.17,  2.51, 
and  371  2(c). 

§301.73-3    [Amended! 

2.  In  5  301.78-3(c),  the  first  paragraph 
under  "Los  Angeles  County"  is  removed. 


Done  at  Washington,  DC,  this  14th  day  of 
November  1988. 

James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-26823  Filed  11-18-88:  8:45  am] 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  405 

[Amdt.  No.  2;  Doc.  No.  5950S] 

Apple  Crop  insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Apple 
Crop  Insurance  Regulations,  effective 
for  the  1989  and  succeeding  crop  years, 
by  revising  and  reissuing  the  Apple 
Fresh  Fruit  Option  and  the  Pilot  Apple 
Sunburn  Option.  The  intended  effect  of 
this  final  rule  is  to:  (1)  Reduce  the  add 
back  percentage  of  cull  production  to  be 
counted  as  production  for  the  purposes 
of  loss  adjustment,  and  to  incorporate 
minor  grammatical  changes  in  the  Fresh 
Fruit  Option;  and  (2)  replace  the  Pilot 
Apple  SunbiuTi  Option,  previously  only 
available  in  Washington  State,  with  a 
revised  Apple  Sunburn  Option. 
EFFECTIVE  DATE:  November  21. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  April  1,  1990. 

John  Marshall.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industiies.  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  biu^den 


for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  Lmpact  on  a 
substantial  numl>er  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultal.on  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  amends  the  Apple 
Crop  Insurance  Regulations  (7  CFR  Part 
405),  to:  (1)  Revise  and  reissue  the  Apple 
Fresh  Fruit  Option  (7  CFR  405  8(r))  to 
reduce  the  percentage  of  cull  production 
added  back  to  production  to  count  for 
purposes  of  loss  adjustment  from  30 
percent  to  15  percent,  and  to  incorporate 
minor  grammatical  changes;  and  (2) 
rrplace  the  Pilot  Apple  Sunburn  Option 
(7  CFR  405.9),  previously  only  available 
in  Washington  State,  with  a  revised 
Apple  Sunburn  Option  available  over  a 
wider  area. 

Under  the  present  provisions  of 
§  405.8i'c),  the  Apple  Fresh  Fruit  Option. 
apples  which  are  knocked  to  the  ground 
by  wind,  or  frozen  to  the  extent  that 
they  can  be  harvested  but  not  packed  or 
marketed  as  fresh  apples,  are 
considered  100  percent  cull  production. 
Thirty  (30)  percent  of  all  such  cull 
production  is  added  back  as  production 
to  count  for  loss  adjustment  purposes. 

FCIC  herein  reduces  the  percentage  of 
cull  production  add  back  from  30 
percent  to  15  percent  to  provide  a  more 
equitable  determination  in  loss 
adjustment  by  more  nearly  reflecting  the 
normal  percentage  of  cull  production. 

FCIC  issues  a  new  §  405.9  Apple 
S'jnbum  Option,  replacing  the  Pilot 
Apple  Sunburn  Option,  published  in  the 
Federal  Register  at  52  FR  1467.  January 
20, 1988.  These  programs  are  designed  to 
blend  together  to  provide  a  broader  base 
of  protection  for  insured  apple 
producers. 

On  Monday.  August  22. 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  31875,  to  revise  and  reissue  the 
Apple  Fresh  Fruit  Option  and  the  Pilot 
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Apple  Sunburn  Option  for  the  1989  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comment,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  the  rule  published  at  53  FR 
31875  in  herewith  adopted  as  final. 

In  order  to  make  the  insured  aware  of 
this  beneficial  amendment  as  quickly  as 
possible,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Subjects  in  7  CFR  Part  405 

Apple  crop  insurance  regulations. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  [7  U.S.C.  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Apple  Crop 
Insurance  Regulations  (7  CFR  Part  405). 
effective  for  the  1989  and  succeeding 
crop  years,  as  follows: 

PART  405— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  405  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  Section  405.8  is  amended  by 
revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 

§  405.8    Apple  fresh  fruH  option. 

***** 

(c)  The  Option  reads  as  follows: 
U.S.  DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Apple  Fresh  Fruit  Option 

This  is  a  continuous  amendment  (see 
section  15  of  the  basic  policy). 

Insured's  Name    

Contract  No. 

Address 

Crop  Year 

Identification  No.    

SSN 

Tax. 


UMI 


It  is  hereby  agreed  to  amend  the  basic 
Federal  Crop  Insurance  Apple  Policy  under 
the  following  terms  and  condilons: 

1.  This  Option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  applies  under  this 
Option. 

2.  You  must  have  an  apple  policy  in  force 

3.  You  must  insure  all  the  acreage  of 
applies  in  the  county  in  which  you  have  a 
share  regardless  of  the  intended  use  (fresh- 
market  or  processing). 

4.  In  addition  to  section  8  of  the  apple 
policy,  inspection  and  grading  of  the  fruit 
must  be  done  by  us  prior  to  harvest  or  no 
quality  adjustment  will  be  made. 

5.  Separate  line  entries  according  to 
intended  use  (fresh-market  or  processing! 
must  be  included  on  the  acreage  report 
required  under  section  3  of  th.'  apple  policy 


6.  Your  apples  intended  for  processing  will 
be  insured  under  the  quality  proviaons  of  A 
only  (See  below). 

7.  Your  apples  intended  for  fresh-market 
will  be  insured  under  the  quality  provisions 
of  either  A  or  B,  whichever  you  select. 

8.  If  you  select  A  only,  A  will  apply  to  all  of 
your  apples  intended  for  processing  and 
fresh-market. 

9.  If  you  select  B,  those  provisions  will 
apply  to  all  of  your  apples  intended  for  fresh- 
market  and  the  provisions  of  A  will  apply  to 
all  of  your  apples  intended  for  processing. 

lO.a.  You  must  select  either  A  or  B  by 
marking  the  appropriate  space  below. 

A 

In  addition  to  section  9.e.  and  in  lieu  of 
17. q.  of  the  Apple  Policy,  your  production  to 
count  for  any  acreage  designated  for 
processing  or  fresh-market  will  be  adjusted 
when  your  apples  are  damaged  by  hail  to  the 
extent  that  such  apples  will  not  grade  U.S. 
No.  1  (processing)  (7  CFR  51.430  et  seq.]].  The 
adjustment  factor  (not  to  exceed  1)  will  be 
the  ratio  of  the  average  market  price 
(received  by  you  or  determined  by  us. 
whichever  is  larger)  for  your  damaged 
production  to  the  average  market  price  for 
U.S.  No.  1  (processing)  apples.  There  will  be 
no  adjustment  for  quality  if  the  apples  do  not 
grade  U.S.  No.  1  because  of  size,  color  or 
russeting. 

In  lieu  of  sections  9.e.(l),  9.e.(2),  17.1,  and 
17.q  of  the  Apple  Policy,  the  total  production 
to  be  counted  for  a  unit  must  include  all 
harvested  and  appraised  production. 
Harvested  apple  production  which,  due  to 
hail  damage,  does  not  grade  80  percent  U.S. 
Fancy  or  better,  in  accordance  with 
applicable  USDA  Standards  (7  CFR  51.300  et 
seq],  will  be  adjusted  as  follows: 

(1)  FYoduction  with  21  through  40  percent 
not  grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  2  percent  for  each 
percent  in  excess  of  20  percent.  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

(2)  Production  with  41  through  50  percent 
not  grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  40  percent  plus  an 
additonal  3  percent  for  each  percent  in 
excess  of  40  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

(3)  Production  with  51  through  64  percent 
not  grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  70  percent  plus  an 
additional  2  percent  for  each  percent  in 
excess  of  50  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

(4)  Production  with  65  percent  or  more  not 
grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  considered  100  percent  cull 
production. 

b.  Apples  which  are  knocked  to  the  ground 
by  wind  or  frozen  to  the  extent  that  they  can 
be  harvested  but  not  packed  or  marketed  as 
fresh  apples  will  be  considered  100  percent 
cull  production. 

c.  Fifteen  (15)  percent  of  all  cull  production 
will  be  counted  as  production. 


d.  No  reduction  in  grade  will  be  applied  to 
any  apple  grading  less  than  U.S.  Fancy  due 
solely  to  shape,  russeting,  or  color. 

e.  Appraised  production  to  be  counted 
must  include: 

(1)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  apple  management 
practices:  and 

(2)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  without 
our  consent. 

f.  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(1)  Harvested: 

(2)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(3)  In  whole  or  part  knocked  to  the  ground 
by  wind  or  hail  or  frozen  on  the  tree  to  the 
extent  that  harvest  is  not  practical. 

11.  Your  premium  rate  for  Apples  under 
either  A  or  B.  as  elected  by  you,  will  be 
established  by  the  actuarial  table. 

12.  All  provisions  of  the  apple  policy  not  in 
conflict  with  this  option  are  applicable. 

13.  All  determinations  under  this  option 
will  be  made  by  us. 

14.  This  Option  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  provided  by  the  policy, 
preceding  such  crop  year. 

Insured's  Signature 

Date    

Corporation    representative's    signature    and 

Code  Number  

Date    

3.  Section  405.9  is  revised  to  read  as 
follows: 

§  405.9    Apple  sunburn  option. 

U.S.  DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Apple  Sunburn  Option. 

This  is  not  a  continuous  option. 
Applications  for  this  option  must  be  made 
prior  to  the  sale  closing  date  if  you  want  this 
optional  coverage.  Upon  our  approval  this 

option  is  applicable  only  for  the  19 crop 

year. 

Insured's  name 

Contract  No. 

Address 

Crop  Year 

Identification  No. 

SSN 

Tax 


It  is  hereby  agreed  to  amend  the  Federal 
Crop  Insurance  Apple  Policy  in  accordance 
with  the  following  terms  and  conditions: 

1.  This  option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  each  crop  year  m  which  you 
wish  to  insure  apples  under  this  option. 

2.  You  must  have  an  apple  policy  and  the 
Apple  Fresh  Fruit  Option  B  in  force. 

3.  You  must  insure  all  the  acreage  of  apples 
in  the  county  to  which  the  Apple  Fresh  Fruit 
Option  B  applies  and  in  which  you  have  a 
share. 

4.  In  addition  to  the  causes  of  loss  specified 
in  paragraph  l.a.  of  the  Apple  Crop  Insurance 


policy,  excess  sun  is  an  insurable  cause  of 
loss. 

5.  In  lieu  of  sections  9.e.(l),  9.e.(2),  17.1,  and 
17.q.  of  the  Apple  Policy,  the  total  production 
to  be  counted  for  a  unit  must  include  all 
harvested  and  appraised  production. 
Harvested  apple  production  which,  due  to 
excessive  sun  damage,  does  not  grade  80 
percent  U.S.  Fancy  or  better,  in  accordance 
with  applicable  USDA  Standards,  will  be 
adjusted  as  follows: 

a.  Production  with  21  thru  40  percent  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  reduced  2  percent  for  each 
percent  in  excess  of  20  percent.  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

b.  Production  with  41  thru  50  percent  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  be  reduced  40  percent  plus 
an  additional  3  percent  for  each  percent  in 
excess  of  40  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

c.  Production  with  51  thru  64  percent  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  be  reduced  70  percent  plus 
an  additional  2  percent  for  each  percent  in 
excess  of  50  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

d.  Production  with  65  percent  or  more  not 
grading  U.S.  Fancy  or  better  due  to  excessive 
sun  damage  will  be  considered  100  percent 
cull  production. 

Fifteen  (15)  percent  of  all  cull  production, 
will  be  counted  as  production. 

6.  The  premium  for  this  sunburn  option  will 
be  established  by  the  actuarial  table. 

7.  All  provisions  of  the  apple  policy  and  the 
Fresh  Fruit  Option-B  not  in  conflict  with  this 
option  are  applicable. 

8.  All  determinations  under  this  option  will 
be  made  by  us. 

9.  a.  "Excessive  sun"  is  defined  as  the 
exposure  of  the  unharvested  apples  to  direct 
or  indirect  sun  sufficient  to  cause  the  apples 
to  grade  less  than  U.S.  Fancy  due  to  sunburn. 

b.  "Sunburn"  is  defined  in  accordance  with 
applicable  U.S.D.A.  Standards. 

Insured's  Signature 

Date    — _ 

Corporation   representative's    Signature   and 

Code  Number  

Date    

Done  in  Washington,  DC,  on  November  7, 
1988. 

John  Marshall, 

^f onager.  Federal  Crop  Insurance 

Corporation. 

(PR  Doc.  88-26854  Filed  11-18-88;  8:45  amj 

BILLING  CODE  34t(MM-M 


7  CFR  Part  440 

[Amendment  No.  2;  Doc.  No.  6046S] 

Texas  Citrus  Tree  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 


action:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
Monday,  March  21, 1988,  at  53  FR  9104. 
The  interim  rule  amended  the  Texas 
Citrus  Tree  Crop  Insurance  Regulations 
(7  CFR  Part  440).  by  extending  the  date 
for  filing  contract  changes  specified  in 
the  policy  for  insuring  citrus  trees. 
EFFECTIVE  DATE:  November  21, 1988. 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  D.C.,  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  imder  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  November  1. 1990. 

John  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


On  Monday,  March  21, 1988,  FCIC 
published  an  interim  nile,  in  the  Federal 
Register  at  53  FR  9104,  amending  the 
Texas  Citrus  Tree  Crop  Insurance 
Regulations  (7  CFR  Part  440).  by 
extending  the  date  for  filing  contract 
changes  specified  in  the  policy  for 
insuring  citrus  trees  to  allow  additional 
time  for  FCIC  to  file  actuarial  data  on 
this  program  in  the  service  offices  prior 
to  issuing  the  provisions  of  crop 
insurance  protection  on  citrus  trees  as 
an  endorsement  to  the  general  crop 
insurance  policy. 

Written  comments  on  the  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  of  the  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review. 

No  comments  were  received, 
therefore,  the  interim  rule  published  at 
53  FR  9104  is  hereby  adopted  as  final. 

List  of  Subjects  in  7  CFR  Part  440 

Crop  insurance.  Texas  citrus  tree  crop 
insurance  regulations. 

Final  Rule 

Accordingly,  the  Interim  Rule 
published  in  the  Federal  Register  on 
Monday.  March  21. 1988,  at  53  FR  9104, 
is  hereby  adopted  as  final. 

Authority:  7  U.S.C.  1506, 1516. 

Done  in  Washington,  DC,  on  November  7, 
1988. 
[ohn  Marshall, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  88-26855  Filed  11-18-88:  8:45  am] 

BILLING  CODE  3410-Oe-M 


7  CFR  Part  441 

[Amdt  No.  1;  Doc.  No.  6034S] 

Table  Grape  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Table 
Grape  Crop  Insurance  Regulations  (7 
CFR  Part  441),  effective  for  the  1989  and 
succeeding  crop  years,  by  adding  a 
calendar  date  for  the  end  of  the 
insurance  period  for  Arizona  grape 
producing  counties.  The  intended  effect 
of  this  rule  is  to  add  the  calendar  date 
for  the  end  of  the  insurance  period  for 
those  counties  in  Arizona  recently 
approved  for  table  grape  crop  insurance. 
EFFECTIVE  DATE:  November  21. 1988. 
FOR  FURTHER  INFORMA'nON  CONTACT. 
Peter  F.  Cole.  Secretary,  Federal  Crop 
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UMI 


Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
Procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  May  1, 1991. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Supart  V,  published  at  48  PR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  amends  the  Table 
Grape  Crop  Insurance  Regulations  (7 
CFR  Part  441),  by  adding  a  calendar 
date  for  the  end  of  the  insurance  period 
for  table  grape  crop  insurance  in 
Arizona  [7  CFR  441.7.g.). 

The  Board  of  Directors,  at  a  meeting 
held  on  June  8, 1988,  approved  the 
expansion  of  table  grape  crop  insurance 
to  include  Arizona.  This  action  makes  it 
possible  to  carry  out  that  directive. 

On  Monday,  August  22, 1988,  FCIC 
published  a  notice  of  proposed 


rulemaking  in  the  Federal  Register  at  53 
FR  31377  to  amend  the  Table  Grape 
Crop  Insurance  Regulations  [7  CFR  Part 
441),  effective  for  the  1989  and 
succeeding  crop  years,  to  add  the 
calendar  date  for  the  end  of  the 
insurance  period  for  those  counties  in 
Arizona  recently  approved  for  table 
grape  crop  insurance.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  FCIC  herewith  adopts  the 
rule  published  at  53  FR  31877  was  a  final 
rule  without  change. 

It  is  necessary  that  the  end  of  the 
insurance  period  for  Table  Grapes 
produced  in  Arizona  be  known  to 
policyholders  as  quickly  as  possible. 
Therefore,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Subjects  in  7  CFR  Part  441 

Crop  insurance.  Table  grapes. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
amends  the  Table  Grape  Crop  Insurance 
Regulations  (7  CFR  Part  441),  effective 
for  the  1989  and  succeeding  crop  years, 
as  follows: 

PART  441— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  441  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  441.7[d)7.g.  is  revised  to  read 
as  follows: 

§441.7    The  application  and  policy. 

«         *         «         •         • 

(d)  •  •  * 

7.  Insurance  Period. 

***** 

g.  The  following  applicable  date  of  the 
calendar  year  in  which  the  grapes  are 
normally  harvested: 


State  and 
county(ies) 


Anzona: 
All 
counties. 

Calrtonnia: 
Fresno, 
Kern, 
Kings, 
Madera, 
and 
Tulare. 


Vanety 


Perlette 

Flame  Seedless.. 
All  others 


Perlette 

Cardinal 

Exotic 

Flame  Seedless.. 
Supenor 

Seedless. 

Red  Malaga 

Queen 

Thompson 

Seedless. 
Black  Rose 


Date 


June  15. 
July  15. 
July  31. 

August  15. 
August  15. 
August  31. 
August  31. 
August  31. 

Septemtier  15. 
September  15 
Septemt)er  15. 

Septemt)er  30. 


State  and 
county(ies) 

Variety 

Date 

Halia            

September  30. 

White  Malaga 

Ribier 

October  15. 
October  15. 

Ruby  Seedless 

All  others  

October  15. 
October  31. 

Merced, 
Stanis- 
laus, 

Flame  Seedless 

Thompson 

Seedless. 
Rit)ier 

Septemtier  15. 
September  30. 
October  15. 
October  15 

Joaquin. 

Flame  Tokay 

All  others 

October  31. 

Riverside, 
and  San 

Beauty  Seedless... 
Perlette 

July  15 
July  15 

Berna* 

All  others  

July  31. 

dino. 

Done  in  Washington,  DC  on  November  7, 
1988. 

John  Marshall. 

Manai;i!r.  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  88-26857  Filed  11-18-88  8:45  am] 

BILUNG  CODE  3410-OS-M 


7  CFR  Part  451 

[Amendment  No.  1;  Doc.  No.  6042S1 

Canning  and  Processing  Peach  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Canning 
and  Processing  Peach  Crop  Insurance 
Regulations,  effective  for  the  1988  crop 
year.  The  intended  effect  of  this  rule  is 
to  maintain  the  effectiveness  of  the 
present  Canning  and  Processing  Peach 
Crop  Insurance  Regulations  only 
through  the  1987  crop  year.  The 
provisions  currently  contained  in  this 
Part  have  been  issued  as  the  Stonefruit 
Endorsement  under  the  General  Crop 
Insurance  Regulations,  effective  for  the 
1988  and  succeeding  crop  years.  The 
General  Crop  Insurance  Regulations  are 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  ciops 
which  substantially  reduce  [11  The  lime 
involved  in  amendment  or  revision:  (2) 
the  necessity  of  the  present  repetitious 
review  process:  and  (3)  the  volume  of 
paperwork  processed  by  FCIC. 
effective  date:  November  21. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 


constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
15, 1990. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effects  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pari  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Envircnmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 


policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect.  The  new 
Stonefruit  Endorsement  was  pubUshed 
on  Wednesday,  February  2, 1988,  at  53 
FR  6561  (7  CFR  401.122,  Stoneftniit 
Endorsement),  and  became  effective  for 
the  1988  and  succeeding  crop  years.  The 
provisions  of  the  Canning  and 
Processing  Peach  Crop  Insurance 
Regulations  contained  in  7  CFR  Part  451 
have  been  superseded. 

In  order  to  clearly  establish  that  7 
CFR  Pari  451  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  amends  the  subpart 
heading  to  specify  that  such  will  be  the 
case. 

Therefore,  FCIC  amends  the  subpart 
heading  to  provide  that  7  CFR  Part  451 
be  effective  for  the  1986  and  1987  crop 
years  only. 

List  of  Subjects  in  7  CFR  Part  451 

Crop  insurance;  Canning  and 
processing  peach. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Subpart  heading  to  the 
Canning  and  Processing  Peach  Crop 
Insurance  Regulations  (7  CFR  Part  451), 
as  follows: 

PART  451— [AMENDED) 

1.  The  Authority  citation  for  7  CFR 
Part  451  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  The  Subpart  heading  in  7  CFR  Part 
4.11  is  revised  to  read  as  follov.'s: 

Subpart— Regulations  for  the  1986  and 
1987  Crop  Years. 

Done  in  Washington.  DC  on  November  7, 
1988. 

John  Marshall, 

Manager,  Federal  Crap  Insurance 
Corporation. 
|FR  Doc.  88-26856  Filed  11-18-88;  8:45  am] 

BILLING  CODE  3410-0»-M 


7  CFR  Part  451 
[Docket  No.  6039S] 

Canning  and  Processing;  Peach  Crop 
Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 


ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which 
amended  the  Canning  and  Processing 
Peach  Crop  Insurance  Regulations,  by 
extending  the  date  for  filing  contract 
changes  specified  in  the  policy  for 
insuring  canning  and  processing 
peaches  in  order  to  provide  additional 
time  in  which  to  complete  the  actuarial 
transition  form  existing  canning  and 
processing  peaches  (Clingstone  Peaches) 
in  California  to  type  IV  under  the 
Stonefruit  Endorsement,  published  in  a 
separate  document. 

EFFECTIVE  DATE:  November  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
15. 1989. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annua!  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  fo 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  DomesUc  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
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Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
environmental  Impact  Statement  is 
needed. 

On  Friday,  October  30, 1987,  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  52  FR  41691,  amending  the 
Canning  and  Processing  Peach  Crop 
Insurance  regulations  [7  CFR  Part  451) 
by  extending  the  date  for  filing  contract 
changes  specified  in  the  policy  for 
insuring  canning  and  processing 
peaches  in  order  to  provide  additional 
time  in  which  to  complete  the  actuarial 
transition  for  existing  canning  and 
processing  peaches  (Clingstone  Peaches) 
in  California  to  type  IV  under  the 
Stonefruit  Endorsement  (7  CFR  401.122). 

Written  comments  on  the  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  in  the  Federal  Register,  and 
the  rule  was  scheduled  for  review. 

No  comments  were  received, 
therefore,  the  interim  rule  published  at 
52  FR  41691  is  hereby  adopted  as  final. 

List  of  Subjects  in  7  CFR  Part  451 

Crop  Insurance,  Canning  and 
processing  peaches. 

Final  Rule 

PART  451— [AMENDED] 

§451.7    [Amended] 

Accordingly,  the  interim  rule  revising 
§  451.7(d)  16  published  in  the  Federal 
Register  on  Friday,  October  30, 1987,  at 
52  FR  41691,  is  hereby  adopted  as  final. 

Authority:  7  U.S.C.  1506. 1516. 
Done  in  Washington,  DC.  on  November  7, 
1988. 

John  Marshall, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  88-26859  Filed  ll-lft-88;  8:45  am) 

BILLING  COOE  3410-08-M 


7  CFR  Part  454 

(Amdt.  No.  1;  Doc.  No.  6072S1 

Fresh  Market  Tomato  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corj-oration  (FCIC)  amends  the  Fresh 
Market  Tomato  (Guaranteed  Production 
F'ldn)  Insurance  Regulation  (7  CFR  Part 


454)  to  include  tomato  producers  in 
Maryland  and  Virginia  under  the 
guaranteed  production  plan  of  tomato 
insurance.  The  intended  effect  of  this 
rule  is  to  provide  the  regulations  for  crop 
insurance  protection  on  tomatoes  grown 
under  the  guaranteed  production  plan  to 
Maryland  and  Virginia  in  order  to 
implement  a  decision  by  the  Board  of 
Directors  to  expand  into  those  states. 
EFFECTIVE  DATE!  November  21, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447^325. 
SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  notice  and 
public  comment  are  impracticable  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  in  less  than  thirty  days. 

Further,  since  this  rule  relates  to 
internal  agency  management  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Lastly,  this  action  is  not  a 
major  rule  as  defined  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  and  thus 
is  exempt  from  the  provisions  of  the  Act. 

The  Board  of  Directors  of  FCIC 
recently  approved  the  expansion  of  the 
fresh  market  tomato  (guaranteed 
production)  crop  insurance  program  into 
the  States  of  Maryland  and  Virginia. 
This  action  is  designed  to  carry  out  that 
directive. 

)ohn  Marshall,  Manager,  FCIC,  has 
determined  that  this  action  is 
appropriate  to  implement  the  Board  of 
Directors  approval  of  tomato  insurance 
in  Maryland  and  Virginia.  All  actuarial 
data  is  currently  in  place  in  the  service 
offices  and,  since  this  is  a  first  time  offer 
of  such  crop  insurance  in  those  states, 
there  are  nu  producers  adversely 
affected  by  this  rule.  This  action 
provides  a  benefit  to  Maryland  and 
Virginia  tomato  growers  by  offering  crop 
insurance  protection  against  damage  or 
loss  of  their  crops  due  to  conditions 
beyond  their  control. 

For  this  reason,  it  has  been 
determined  to  make  this  program 
available  in  Maryland  and  Virginia 
without  notice  and  comment  normally 
allowed  for  implementing  regulations. 

List  of  Subjects  in  7  CFR  Part  454 

Crop  insurance,  Fresh  market  tomato 
(Guaranteed  production  plan). 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq), 
the  Federal  Crop  Insurance  Corporation 


amends  the  Fresh  Market  Tomato 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  454), 
as  follows: 

PART  454— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  454  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  454.7(d)15.d.  is  revised  to 
read  as  follows: 

$454.7    The  appHcation  and  poNcy. 


(d)  •  *  • 
15.  •  •  * 

d.  The  cancellation  and  terminations  dates 
are; 

SUte 

CanceHatwn 

and  termination 

dates 

Florida.  Georgia,  and  South  Caroli- 
na. 

Maryland,  Pennsylvania,  and  Vir- 
ginia 

February  15. 
April  15. 

Done  in  Washington,  DC,  on  November  7, 
1988. 

John  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  88-26858  Filed  11-18-88;  8.45  am] 

BILLING  COOE  3410-«e-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  214  and  274a 

[INS  Number  1125-88] 

Nonimmigrant  Classes;  Spec:"' 
Requirements  for  Admission, 
Extension  and  Maintenance  of  Stu^us, 
Control  of  Employment  of  Aliens 

AGENCY:  Immigration  and  Ndturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  revises  the 
regulations  of  the  Immigration  and 
Natiu-alization  Service  ('■Ser\'ice') 
relating  to  emplo>ment  authorization  for 
dependents  of  certain  foreign 
government  and  international 
organization  officials  classified  as  A-1, 
A-2  and  G-4  nonimmig'-ants.  It  also 
allows  emplojTnent  authorization  for 
dependents  of  certain  foreign  officials 
classified  as  G-1  nonimmigrants.  These 
actions  are  being  taken  in  order  to 
improve  employment  opportunities  for 


dependents  of  United  States  officials 
stationed  abroad  by  making  bilateral 
agreements  more  attractive  for 
dependents  of  foreign  officials  stationed 
in  the  United  States  and  to  provide  a 
regulatory  basis  for  G-1  dependent 
employment  authorization.  This  rule 
balances  international  obligations, 
administrative  requirements  and  proper 
enforcement  concerns. 
DATES:  This  interim  rule  is  effective 
November  21, 1988.  Written  comments 
must  be  received  on  or  before  December 
21,  1988, 

ADDRESS:  Please  submit  comments  in 
triplicate  to  the  Director.  Office  of  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  Room  2011, 
425  I  St.,  NW.,  Washington,  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Tabaka.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service.  425  I  St.,  NW., 
Room  7122,  Washington,  DC  20536. 
Telephone  (202)  63S-3240. 
SUPPLEMENTARY  INFORMATION: 

Employment  authorization  for 
dependents  of  foreign  government 
officials  is  based  on  reciprocity  which 
takes  two  forms:  Formal  bilateral 
agreements  or  informal  de  facto 
arrangements.  A  bilateral  agreement  is  a 
signed,  written  agreement  which  has 
been  negotiated  by  both  parties,  that  is, 
the  United  States  and  a  foreign  country. 
A  bilateral  agreement  virtually 
guarantees  employment  authorization 
for  dependents  of  certain  United  States 
government  officials  assigned  to  duty  in 
the  foreign  country  which  signed  the 
agreement.  In  turn  it  virtually 
guarantees  employment  authorization 
for  dependents  of  certain  officials  of 
thai  foreign  coimtry  who  are  assigned  to 
duty  in  the  United  States.  A  de  facto 
arrangement  takes  effect  when  the 
Department  of  State  determines  that  a 
foreign  country  allows  apprnpriale 
employment  on  the  loc;al  economy  for 
dependents  of  certain  United  Slbtes 
officials  assigned  to  duty  in  that  foreign 
country.  Based  on  that  deiermination. 
dependents  of  certain  government 
officials  of  that  foreign  country  assigned 
to  duty  in  the  United  S'ates  may  apply 
for  employment  authorization. 

Dependent  emplcyment  authorization 
based  on  a  de  facto  arrangement  is  more 
tenuous  than  authorization  based  on  a 
bilateral  agreement.  This  is  because  a 
de  facto  arrangement  is  based  on 
current  practices  and  policies  rather 
than  mutually  negotiated,  well-defined 
obligations.  The  virtual  assurance  of 
dependent  employment  authorization  in 
a  foreign  country  contributes  to  making 
duty  there  more  attractive  to  a  United 
States  government  official  whose 


dependents  wish  to  work  while  abroad 
or  whose  spouse  wishes  to  pursue  his/ 
her  career.  Recognizing  the  benefits, 
Congress  has  commissioned  the 
Department  of  State  to  increase  the 
number  of  bilateral  agreements.  (Foreign 
Relations  Authorization  Act,  Fiscal  Year 
1979.) 

As  a  result  these  regulations  were 
drafted  in  cooperation  with  the 
Department  of  State  to  make  bilateral 
agreements  clearly  more  advantageous 
to  foreign  countries  than  de  facto 
arrangements.  This  is  accomplished 
principally  through  the  following  steps: 

(1)  Modifying  the  definition  of 
dependent,  which  was  only  applicable 
to  bilateral  agreements,  to  better  reflect 
international  obligations  and  practices. 
The  new  definition  has  been  extended 
to  apply  to  de  facto  arrangements.  This 
extension  eliminates  the  anomaly  that 
has  allowed  unmarried  children  of  any 
age  to  be  considered  as  dependents 
under  de  facto  arrangements  while 
limiting  unmarried  children  to  a  definite 
age  under  bilateral  agreements.  The  new 
definition  applies  to  dependent 
employment  authorization  only  and  not 
to  matters  of  visa  issuance. 

(2)  Clarifying  that  the  applicability  of 
bilateral  agreements  and  de  facto 
arrangements  is  based  on  the  foreign 
state  which  employs  the  principal  alien 
and  not  the  nationality  of  the  dependent. 
Based  on  a  recommendation  by  the 
Department  of  State,  the  regulations 
require  that  under  de  facto  arrangement, 
the  principal  alien  also  must  have  the 
same  nationality  as  the  country  he  or 
she  represents.  This  precludes 
employment  authorization  under  de 
facto  arrangements  for  dependents  of 
principal  aliens  who  are  third  country 
nationals. 

These  regulations  allow  dependents  of 
certain  G-1  principal  aliens,  a  class  not 
covered  by  priir  regulations,  to  api.-ly 
for  emplovHient  authorization.  On  the 
basis  of  reciprocity,  the  Congressional 
intent  to  increase  the  number  of 
bilateral  agreements,  equity  and 
administrative  considerations,  it  was 
decided  to  have  the  regulations 
govemifig  G-1  dependents  parallel  the 
regulations  governing  other  dependents 
of  foreign  government  officials  in  A-1 
and  A-2  status. 

There  has  been  no  regulatory  basis  for 
granting  emplcyment  authorization  to 
dependents  of  G-1  principal  aliens. 
However,  on  the  basis  of  bilateral 
agret^ments,  de  facto  ar'-angements  and 
other  international  considerations,  G-1 
dependents  were  granted  emplcyment 
authorization.  The  enactment  of  the 
Immigration  Reform  and  Control  Act 
("IRCA")  with  its  strict  documentary 
requirements  has  necessitated  a  review 


of  this  procedure  and  has  resulted  in  the 
C-1  regulations.  With  the  provisions  of 
IRCA  in  force,  the  issuance  of  G-1 
dependent  employment  authorization 
has  been  suspended.  The  Department  of 
State  has  advised  the  Service  that  the 
situation  is  straining  the  United  States' 
relationship  with  a  number  of  countries 
and  could  affect  the  United  States' 
relations  with  more  than  80  countries. 
The  situation  requires  that  these 
regulations,  which  allow  for  the 
employment  of  dependents  of  certain  G- 
1  principal  aliens,  take  effect 
immediately,  a  course  of  action  with 
which  the  Department  of  State  has 
expressed  agreement.  More  than  twenty 
countries  have  entered  into  bilateral 
agreements  with  the  United  States 
which  permit  G-1  dependents  to  work  in 
the  United  States.  The  suspension  of 
work  authorizations  for  G-1  dependents 
from  these  countries  violates  formal 
international  obligations  of  the  United 
States  and  has  developed  into  a 
significant  issue  for  some  of  these 
countries  which  are  traditional  allies.  In 
addition,  approximately  60  other 
countries  have  previously  enjoyed  the 
possibility  of  their  G-1  dependents 
obtaining  employment  in  the  United 
States  under  de  facto  arrangements.  The 
cessation  of  issuance  of  work 
authorization  to  G-1  dependents 
jeopardizes  the  employment  of 
dependents  of  United  States  officials 
stationed  abroad,  the  very  individuals 
that  the  program  of  dependent 
emplojTnent  authorization  is  designed  to 
assist.  In  order  to  avoid  damage  to 
United  States  foreign  relations  and  to 
take  United  States  dependents  out  of 
jeopardy,  it  is  imperative  that  these 
regulations  be  implemented 
immediately. 

It  is  recognized  that  these  regulations 
affect  individuals  who  qualify  as 
dependents  of  G-1  officials  but  i<re  not 
covered  by  terms  of  a  bilateral 
agreement  or  de  facto  arrangement.  In 
order  not  to  penalize  these  individuals 
who  meet  the  new  definition  of 
dependent,  the  interim  regulations 
incijde  a  limited  savings  clause  which 
will  expire  on  or  before  December  31, 
1989. 

Because  row  G-1  regulations  are 
closely  tied  to  and  were  developed  in 
conjunction  with  the  regulations 
permitting  work  authorization  for 
dependents  of  certain  A-i,  A-?  ana  G-4 
principal  aliens,  the  Department  of  State 
and  the  Service  believe  that  all  the  new 
regulations  on  employment 
authorization  for  the  dependents  of 
certain  A-1,  A-2,  G-1  and  G-4  principal 
aliens  should  take  effect  at  the  same 
time. 
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These  regulations  follow  the  long- 
standing policy  of  ha\  ing  regulations 
governing  employment  authorization  for 
dependents  of  G-4  principal  aliens 
(employees  of  international 
organizations)  parallel  the  provisions  of 
de  facto  arrangements.  Additionally, 
these  regulations  allow  a  very  limited 
test  of  reciprocity  in  considering 
employment  authorization  for 
dependents  of  certain  G-4  principal 
aliens. 

These  regulations  give  the  Director  of 
the  Eastern  Regional  Service  Center 
authority  to  adjudicate  applications  for 
employment  authorization  under  de 
facto  arrangements  along  with  the 
District  Directors  at  New  York  and 
Washington,  DC.  This  will  allow  the 
Service  more  flexibility  in  adjudicating 
such  employment  applications.  The 
proposed  regulations  also  clarify  a 
dependent's  tax  liability. 

As  stated  earlier,  foreign  policy 
considerations  mandate  that  this  rule  be 
effective  upon  publication.  It  is 
recognized  that  immediate 
implementation  will  cause  some 
individuals  to  be  unknowingly  in 
violation  of  these  regulations.  To 
preclude  this,  to  provide  adequate  notice 
to  individuals  who  are  no  longer  eligible 
for  employment  authorization  as  a 
dependent,  and  to  deal  fairly  with  their 
employers,  the  following  Service  policy 
is  set  forth:  An  individual  (1)  who  was 
considered  a  dependent  of  an  A-1,  A-2, 
G-1  or  G-4  principal  alien  under  the 
prior  regulations  or  practices,  and  (2) 
who  had  employment  authorization 
under  the  prior  regulations  or  practices, 
and  (3)  who  is  not  eligible  for 
employment  authorization  as  a 
dependent  under  the  new  regulation, 
will  be  allowed  to  work  until  February 
20, 1989,  or  until  the  end  of  his/her 
employment  authorization  period, 
whichever  comes  first.  Such 
employment  by  such  an  individual  for 
the  stated  period  of  tim.e  shall  not  in  any 
way  be  considered  or  construed  to  be  a 
violation  of  nonimmigrant  status. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 

The  Information  Collection 
Requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget, 
under  the  provisions  of  the  Paperwork 


Reduction  Act,  under  control  number 
1115-0090. 

List  of  Subjects 

8CFRPart214 

Administrative  practice  and 
procedure.  Aliens,  Employment. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment. 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1184, 1186a, 
1187. 

2.  Section  214.2  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3), 
and  adding  paragraphs  (a)(4)  through 
(a)(10),  to  read  as  follows: 

§214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(a)  *  •  * 

(2)  Definition  of  A-1  or  A-2 
dependent.  For  purposes  of  employment 
in  the  United  States,  the  term 
"dependent"  of  an  A-1  or  A-2  principal 
alien,  as  used  in  §  214.2(a),  means  any  of 
the  following  immediate  members  of  the 
family  habitually  residing  in  the  same 
household  as  the  principal  alien  who  is 
an  officer  or  employee  assigned  to  a 
diplomatic  or  consular  office  in  the 
United  States: 

(i)  Spouse; 

(ii)  Unmarried  children  under  the  age 
of  21; 

(iii)  Unmarried  sons  or  daughters 
under  the  age  of  23  who  are  in  full-time 
attendance  as  students  at  post- 
secondary  educational  institutions; 

(iv)  Unmarried  sons  or  daughters 
under  the  age  of  25  who  are  in  full-time 
attendance  as  students  at  post- 
secondary  educational  institutions  if  a 
formal  bilateral  employment  agreement 
permitting  their  employment  in  the 
United  States  was  signed  prior  to 
November  21, 1988,  and  such  bilateral 
employment  agreement  does  not  specify 
23  as  the  maximum  age  for  employment 
of  such  sons  and  daughters.  The  Office 
of  Protocol  of  the  Department  of  State 
shall  maintain  a  listing  of  foreign  states 
with  which  the  United  States  has  such 
bilateral  employment  agreements; 

(v)  Unmarried  sons  or  daughters  who 
are  physically  or  mentally  disabled  to 
the  extent  that  they  cannot  adequately 
care  for  themselves  or  cannot  establish, 
maintain  or  re-establish  their  own 
households.  The  Department  of  State  or 
the  Service  may  require  certification(s) 


as  it  deems  sufficient  to  document  such 
mental  or  physical  disability. 

(3)  Applicability  of  a  formal  bilateral 
agreement  or  an  informal  de  facto 
arrangement  for  A-1  or  A-2  dependents. 
The  applicability  of  a  formal  bilateral 
agreement  shall  be  based  on  the  foreign 
state  which  employs  the  principal  alien 
and  not  on  the  nationality  of  the 
principal  alien  or  dependent.  The 
applicability  of  an  informal  de  facto 
arrangement  shall  be  based  on  the 
foreign  state  which  employs  the 
principal  alien,  but  under  a  de  facto 
arrangement  the  principal  alien  also 
must  be  a  national  of  the  foreign  state 
which  employs  him/her  in  the  United 
States. 

(4)  Income  tax.  Social  Security 
liability;  non-applicability  of  certain 
immunities.  Dependents  who  are 
granted  employment  authorization 
under  this  section  are  responsible  for 
payment  of  all  federal,  state  and  local 
income,  employment  and  related  taxes 
and  Social  Security  contributions  on  any 
remuneration  received.  In  addition, 
immunity  from  civil  or  administrative 
jurisdiction  in  accordance  with  Article 
37  of  the  Vienna  Convention  on 
Diplomatic  Relations  or  other 
international  agreements  does  not  apply 
to  these  dependents  with  respect  to 
matters  arising  out  of  their  employment. 

(5)  Dependent  employment  pursuant 
to  formal  bilateral  employment 
agreements.  The  Office  of  Protocol  shall 
maintain  a  listing  of  foreign  states  which 
have  entered  into  formal  bilateral 
employment  agreements.  Dependents  of 
an  A-1  or  A-2  principal  alien  assigned 
to  official  duty  in  the  United  States  may 
accept  unrestricted  employment  based 
on  such  formal  bilateral  agreements 
between  the  Department  of  State  and 
foreign  states  if  the  following  v;onu.i?ns 
are  met: 

(i)  The  embassy  of  the  foreign  state 
employing  the  official  makes  an  official 
request  to  the  Office  of  Protocol; 

(ii)  The  Office  of  Protocol  recognizes 
the  person  as  a  dependent,  as  defined  in 
this  section,  of  an  official  A-1  or  A-2 
employee;  and 

(iii)  The  Office  of  Protocol  informs  the 
embassy  of  the  foreign  state  that  the 
dependent  has  permission  to  accept 
employment  upon  receipt  of  employment 
authorization  documentation  issued  by 
the  Service  in  accordance  with  8  CFR 
274a. 

(6)  Dependent  employment  pursuant 
to  informal  de  facto  reciprocal 
arrangements.  For  purposes  of  this 
section,  an  informal  de  facto  reciprocal 
arrangement  exists  when  the 
Department  of  State  determines  that  a 
foreign  state  allows  appropriate 


employment  on  the  local  economy  for 
dependents  of  certain  United  States 
officials  assigned  to  duty  in  that  foreign 
state.  The  Office  of  Protocol  shall 
maintain  a  listing  of  countries  with 
which  such  reciprocity  exists. 
Dependents  of  an  A-1  or  A-2  principal 
alien  assigned  to  official  duty  in  the 
United  States  may  be  granted 
permission  to  accept  or  continue  in 
employment  based  upon  informal  de 
facto  arrangements  if  the  following 
conditions  are  met: 

(i)  The  dependent  submits  Form  1-566 
to  the  Office  of  Protocol  for  transmission 
to  the  Visa  Office.  This  application  shall 
include  a  certification  by  the  diplomatic 
mission  of  the  foreign  state  employing 
the  principal  alien  that  the  applicant  is 
the  dependent,  as  defined  in  this 
section,  of  an  official  of  that  foreign 
state  whose  assignment  in  the  United 
States  is  expected  to  last  more  than  six 
months; 

(ii)  The  dependent  submits  with  the 
application  a  statement  from  the 
prospective  employer  describing  the 
position  and  the  salary  offered,  the 
duties  of  the  position  and  verification 
that  the  dependent  possesses  the 
necessary  qualifications  for  the  position; 
and 

(iii)  Both  the  authorized  representative 
of  the  Department  of  Slate  and  the 
District  Director  of  the  Service  at 
Washington,  DC,  or  the  Director  of  the 
Service's  Eastern  Regional  Service 
Center  are  satisfied  that: 

(A)  Both  the  principal  alien  and  the 
dependent  desiring  employment  are 
maintaining  A-1  or  A-2  status  as 
appropriate; 

(B)  Employment  of  a  similar  nature  for 
dependents  of  United  States 
Government  officials  assigned  to  official 
duty  in  the  foreign  state  employing  the 
principal  alien  is  not  prohibited  by  that 
foreign  state's  government; 

(C)  The  proposed  employment  is  not 
in  an  occupation  listed  in  the 
Department  of  Labor  Schedule  B  (20 
CFR  Part  656),  or  otherwise  determined 
by  the  Department  of  Labor  to  be  one 
for  which  there  is  an  oversupply  of 
qualified  U.S.  workers  in  the  area  of 
proposed  employment.  This  Schedule  B 
restriction  does  not  apply  to  a 
dependent  child,  son  or  daughter  who  is 
a  full-time  student  if  the  employment  is 
part-time,  consisting  of  not  more  than  20 
hours  per  week  and/or  if  it  is  temporary 
employment  of  not  more  than  12  weeks 
during  school  holiday  periods;  and 

(D)  The  proposed  employment  is  not 
contrary  to  the  interests  of  the  United 
States  including,  but  not  limited  to,  the 
public  welfare  and  national  security 
interests.  Other  situations  which  may  be 
considered  contrary  to  the  interests  of 


the  United  States  include,  but  are  not 
limited  to:  employment  of  A-1  or  A-2 
dependents  who  have  criminal  records, 
or  who  have  violated  the  Immigration 
and  Nationality  Act,  visa  laws  or 
regulations,  or  who  have  worked 
illegally  in  the  United  States,  or  who 
cannot  establish  that  they  have  paid 
taxes  and  Social  Security  on  income 
from  previous  L'nited  States 
employment. 

(7)  Period  of  time  for  which 
employment  may  be  authorized.  If 
approved,  an  application  to  accept  or 
continue  employment  under  this  section 
shall  be  granted  in  increments  of  not 
more  than  two  years  each.  The  Service 
shall  notify  the  Internal  Revenue  Service 
and  the  Department  of  Labor  upon  such 
approval. 

(8)  No  appeal.  There  shall  be  no 
appeal  from  a  denial  of  permission  to 
accept  or  continue  employment  under 
this  section. 

(9)  Dependents  or  family  members  of 
principal  aliens  classified  A-3.  A 
dependent  or  family  member  of  a 
principal  alien  classified  A-3  may  not 
be  employed  in  the  United  States  under 
this  section. 

(10)  Unauthorized  employment.  An 
alien  classified  under  section 
101(a)(15)(A)  of  the  Act  who  is  not  a 
principal  alien  and  who  engages  in 
employment  outside  the  scope  of,  or  in  a 
manner  contrary  to  this  section,  may  be 
considered  in  violation  of  section 
241(a)(9)(A)  of  the  Act.  An  alien  who  is 
classified  under  section  101(a)(15)(A)  of 
the  Act  who  is  a  principal  alien  and  who 
engages  in  employment  outside  the 
scope  of  his/her  official  position  may  be 
considered  in  violation  of  section 
241(a)(9)(A)of  the  Act. 
***** 

3.  Section  214.2  is  amended  by 
revising  paragraph  (g)(2)  and  adding 
paragraphs  (g)(3)  through  (g)(ll)  to  read 
as  follows: 

§  214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(g)  *   *  * 

(2)  Definition  of  G-1  or  G-4 
dependent.  For  purposes  of  employment 
in  the  United  States,  the  term 
"dependent"  of  a  G-1  or  G-4  principal 
alien,  as  used  in  §  214.2(g),  means  any  of 
the  following  immediate  members  of  the 
family  habitually  residing  in  the  same 
household  as  the  principal  alien  who  is 
an  officer  or  employee  assigned  to  a 
mission  to  an  international  organization 
or  is  employed  by  an  international 
organization  in  the  United  States: 

(i)  Spouse; 


(ii)  Unmarried  children  under  the  age 
of  21; 

(iii)  Unmarried  sons  or  daughters 
under  the  age  of  23  who  are  in  full-time 
attendance  as  students  at  post- 
secondary  educational  institutions; 

(iv)  Unmarried  sons  or  daughters 
under  the  age  of  25  who  are  in  full-time 
attendance  as  students  at  post- 
secondary  educational  institutions  if  a 
formal  bilateral  em.ployment  agreement 
permitting  their  employment  in  the 
United  States  was  signed  prior  to 
November  21, 1988,  and  such  bilateral 
employment  agreement  does  not  specify 
23  as  the  maximum  age  for  employment 
of  such  sons  and  daughters.  The  Office 
of  Protocol  of  the  Department  of  State 
shall  maintain  a  listing  of  foreign  states 
with  which  the  United  States  has  such 
bilateral  employment  agreements.  The 
provisions  of  this  paragraph  apply  only 
to  G-1  dependents  under  certain 
bilateral  agreements  and  are  not 
applicable  to  G-4  dependents; 

(v)  Unmarried  sons  or  daughters  \>  ho 
are  physically  or  mentally  disabled  to 
the  extent  that  they  cannot  adequately 
care  for  themselves  or  cannot  establish, 
maintain  or  re-establish  their  own 
households.  The  Depart.ment  of  State  or 
the  Service  may  require  certification(s) 
as  it  deem.s  sufficient  to  document  such 
mental  or  physical  disability. 

(3)  Applicability  of  a  formal  bilateral 
agreement  or  an  informal  de  facto 
arrangement  far  G-1  dependents.  The 
applicability  of  a  formal  bilateral 
agreement  shall  be  based  on  the  foreign 
state  which  employs  the  principal  alien 
and  not  on  the  nationality  of  the 
principal  alien  or  dependent.  The 
applicability  of  an  informal  de  facto 
arrangement  shall  be  based  on  the 
foreign  state  which  employs  the 
principal  alien,  but  under  a  de  facto 
a.rrangement  the  principal  alien  also 
must  be  a  national  of  the  foreign  stale 
which  employs  him/her  in  the  United 
States. 

(4)  Income  tax.  Social  Security 
liability:  non-applicability  of  certain 
immunities.  Dependents  who  are 
granted  employment  authorization 
under  this  section  are  responsible  for 
payment  of  all  federal,  state  and  local 
income,  employment  and  related  taxes 
and  Social  Security  contributions  on  any 
remuneration  received.  In  addition, 
immunity  from  civil  or  administrative 
jurisdiction  in  accordance  with  Article 
37  of  the  Vienna  Convention  on 
Diplomatic  Relations  or  other 
international  agreements  does  not  apply 
to  these  dependents  with  respect  to 
matters  arising  out  of  their  employment. 

(5)  C-1  dependent  employment 
pursuant  to  formal  bilateral  employment 
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agreements.  The  Office  of  Protocol  shall 
maintain  a  listing  of  foreign  states  which 
have  entered  into  formal  bilateral 
employment  agreements.  Dependents  of 
a  G-1  principal  alien  assigned  to  official 
duty  in  the  United  States  may  accept 
unrestricted  employment  based  on  such 
formal  bilateral  agreements  between  the 
Department  of  State  and  foreign  stales  if 
the  applicable  agreement  includes 
persons  in  G-1  visa  status  and  if  the 
following  conditions  are  met: 

(i)  The  mission  of  the  foreign  state 
employing  the  official  makes  an  official 
request  to  the  Office  of  Protocol,  or  to 
the  Office  of  Host  Country  Affairs  of  the 
United  States  Mission  to  the  United 
Nations  if  the  principal  G-1  alien  is  a 
representative  to  the  United  Nations; 

(ii)  The  Office  of  Protocol  or  the  Office 
of  Host  Country  Affairs  recognizes  the 
person  as  a  dependent,  as  defined  in 
this  section,  of  an  official  G-1  employee; 
and 

(iii)  The  Office  of  Protocol  or  the 
Office  of  Host  Country  Affairs  informs 
the  mission  of  the  foreign  state  that  the 
dependent  has  permission  to  accept 
employment  upon  receipt  of  employment 
authorization  documentation  issued  by 
the  Service  in  accordance  with  8  CFR 
274a. 

(6)  G-1  dependent  employment 
pursuant  to  informal  de  facto  reciprocal 
arrangements  and  G-4  dependent 
employment.  For  purposes  of  this 
section  an  informal  de  facto  reciprocal 
arrangement  exists  when  the 
Department  of  State  determines  that  a 
foreign  state  allows  appropriate 
employment  on  the  local  economy  for 
dependents  of  certain  United  States 
officials  assigned  to  duty  in  that  foreign 
state.  The  Office  of  Protocol  shall 
maintain  a  listing  of  countries  with 
which  such  reciprocity  exists. 
Dependents  of  a  G-1  principal  alien 
assigned  to  official  duty  in  the  United 
Stales  may  be  granted  permission  to 
accept  or  confinue  in  employment  based 
upon  informal  de  facto  arrangements. 
Additionally,  the  following  conditions 
must  be  met  in  the  case  of  such  G-1 
dependents  and  in  the  case  of  all  G-4 
dependents: 

(i)  The  dependent  submits  Form  1-566 
to  the  Office  of  Protocol  for  transmission 
to  the  Visa  Office  or  to  the  United  States 
Mission  to  the  United  Nations  if  the 
principal  alien  is  employed  by  the 
United  Nations.  This  application  shall 
include  a  certification  by  the  mission  of 
the  foreign  state  or  by  the  international 
organization  employing  the  principal 
alien  that  the  applicant  is  the 
dependent,  as  defined  in  this  section,  of 
an  official  of  that  foreign  state  or 
organization  whose  assignment  in  the 


United  States  is  expected  to  last  more 
than  six  months; 

(ii)  The  dependent  submits  with  the 
application  a  statement  from  the 
prospective  employer  describing  the 
position  and  the  salary  offered,  the 
duties  of  the  position,  and  verification 
that  the  dependent  possesses  the 
necessary  qualifications  for  the  position; 
and 

(iii)  Both  the  authorized  representative 
of  the  Department  of  Stale  and  the 
District  Director  of  the  Service  at  New 
York  (if  the  principal  alien  is  a 
representation  to  the  United  Nations)  or 
the  District  Director  of  the  Service  at 
Washington,  DC,  or  the  Director  of  the 
Service's  Eastern  Regional  Service 
Center  are  satisfied  that: 

(A)  Both  the  principal  alien  and  the 
dependent  desiring  employment  are 
maintaining  G-1  or  G-4  status  as 
appropriate; 

(B)  Employment  of  a  similar  nature  for 
dependents  of  United  States 
Government  officials  assigned  to  official 
duty  in  the  foreign  state  employing  the 
principal  alien  is  not  prohibited  by  that 
foreign  government.  The  provisions  of 
this  paragraph  apply  only  to  G-1 
dependents; 

(C)  The  proposed  employment  is  not 
in  an  occupation  listed  in  the 
Department  of  Labor  Schedule  B  (20 
CFR  Part  656),  or  otherwise  determined 
by  the  Department  of  Labor  to  be  one 
for  which  there  is  an  oversupply  of 
qualified  U.S.  workers  in  the  area  of 
proposed  employment.  This  Schedule  B 
restriction  does  not  apply  to  a 
dependent  child,  son  or  daughter  who  is 
a  full-time  student  if  the  employment  is 
part-time;  consisting  of  not  more  than  20 
hours  per  week,  and/or  if  it  is  temporary 
employment  of  not  more  than  12  weeks 
during  school  holiday  periods;  and 

(D)  The  proposed  employment  is  not 
contrary  to  the  interests  of  the  United 
States  including,  but  not  limited  to,  the 
public  welfare  and  national  security 
interests.  Other  situations  which  may  be 
considered  contrary  to  the  interests  of 
the  United  States  include,  but  are  not 
limited  to:  employment  of  G-1  or  G-4 
dependents  who  have  criminal  records, 
or  who  have  violated  the  Immigration 
and  Nationality  Act,  visa  laws  or 
regulations,  or  who  have  worked 
illegally  in  the  United  States,  or  who 
cannot  establish  that  they  have  paid 
taxes  and  Social  Security  on  income 
from  previous  United  States 
employment.  Additionally,  the 
Department  of  State  may  determine  a 
G-4  dependent's  employment  is 
contrary  to  the  interest  of  the  United 
States  when  the  principal  alien's 
country  of  nationality  has  one  or  more 
components  of  an  international 


organization  or  international 
organizations  within  its  borders  and 
does  not  allow  the  employment  of 
dependents  of  United  States  citizens 
employed  by  such  component(s)  or 
organization(s). 

(7)  Period  of  time  for  which 
employment  may  be  authorized.  If 
approved,  an  application  to  accept  or 
continue  employment  under  this  section 
shall  be  granted  in  increments  of  not 
more  than  two  years  each.  The  Service 
shall  notify  the  Internal  Revenue  Service 
and  the  Department  of  Labor  upon  such 
approval. 

(8)  No  appeal.  There  shall  be  no 
appeal  from  a  denial  of  permission  to 
accept  or  continue  employment  under 
this  section. 

(9)  Dependents  or  family  members  of 
principal  aliens  classified  G-2,  G-3  and 
G-5.  A  dependent  or  family  member  of  a 
principal  alien  classified  C-2,  G-3  and 
G-5  may  not  be  employed  in  the  United 
States  under  this  section. 

(10)  Unauthorized  employment  An 
alien  classified  under  section 
101(a)(15)(G}  of  the  Act  who  is  not  a 
principal  alien  and  who  engages  in 
employment  outside  the  scope  of,  or  in  a 
manner  contrary  to  this  section,  may  be 
considered  in  violation  of  section 
241(a)(9)(A)  of  the  Act.  An  alien  who  is 
classified  under  section  101(a)(15)(G)  of 
the  Act  who  is  a  principal  alien  and  who 
engages  in  employment  outside  the 
scope  of  his/her  official  position  may  be 
considered  in  violation  of  section 
241(a)(9)(A)  of  the  Act. 

(11)  Special  provision.  As  of 
November  21, 1988,  no  new  employment 
authorization  will  be  granted  and  no 
pre-existing  employment  authorization 
will  be  extended  for  a  G-1  dependent 
absent  an  appropriate  bilateral 
agreement  or  de  facto  arrangement. 
However,  a  G-1  dependent  who  has 
been  granted  employment  authorization 
by  the  Department  of  State  prior  to  the 
effective  date  of  this  section  and  who 
meets  the  definition  of  dependent  under 
§  214.2(g)(2)  (i),  (ii).  (iii)  or  (v)  of  this  part 
but  is  not  covered  by  the  terms  of  a 
formal  bilateral  agreement  or  by  an 
informal  de  facto  reciprocal  employment 
arrangement  may  be  allowed  to 
continue  in  employment  until  whichever 
of  the  following  occurs  first: 

(i)  The  employment  authorization  by 
the  Department  of  State  expires;  or 

(ii)  He  or  she  no  longer  qualifies  as  a 
dependent  as  that  term  is  defined  in  this 
section;  or 

(iii)  December  31, 1989. 

This  transition  period  is  granted  so  that 
the  Department  of  State  may  negotiate 
additional  bilateral  agreements  or 
establish  de  facto  reciprocity  with 


foreign  states  without  unduly  affecting 
individuals  while  the  negotiations  are 
underway. 


PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

4.  The  authority  citation  for  Part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a. 

§274a.12    [AmendMl] 

5.  Section  274a.l2(c)(l)  is  amended  by 
inserting  "child,"  after  "dependent"  and 
before  "son". 

8.  Section  274a.l2(c)(4)  is  amended  by 
inserting  "child."  after  "dependent"  and 
before  "son",  and  by  changing  the  term 
"(G-4)"  to  "(G-1  or  G-4)". 

Dated:  September  30, 1988. 
Richard  E.  Norton. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  88-26851  Filed  11-18-88;  8:45  am] 
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action:  Final  rule;  confirmation  of 

interim  rule  with  minor  revisions  and 

correction. 

summary:  On  January  29, 1986,  the  Food 
Safety  and  Inspection  Service  published 
an  interim  rule  with  request  for 
comments  to  establish  a  new  method  of 
post-mortem  inspection  known  as  the 
"Streamlined  Inspection  System"  (SIS) 
for  broilers  and  comish  game  hens.  The 
new  system  has  been  implemented  in 
establishments  previously  operating 
under  Modified  Traditional  Inspection. 
SIS  incorporates  new  post-mortem 
inspection  procedures  requiring  one  or 
two  inspectors  and  a  Finished  Product 
Standards  (FPS)  program  for  evaluating 
the  wholesomeness  and  acceptability  of 
finished  product.  Establishments  are 
responsible  for  performing  the  necessary 
trim  of  designated  defects  on  passed 
carcasses  and  for  operating  the  FPS 
program.  The  new  system  allows 
increased  efficiency  in  the  use  of  FSIS 
resources  and  those  of  the  poultry 
industry,  while  still  providing  consumers 
with  wholesome  and  unadulterated 
products.  FSIS  is  adopting  the  interim 


rule  as  a  final  rule  with  minor  revisions 
based  on  the  comments  received. 
EFFECTIVE  DATE:  December  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Douglas  L  Bemdt,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Technical  Services, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-3219. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  principal  effect  of  this  final  rule  is 
to  establish  a  new  inspection  system  for 
broilers  and  comish  game  hens  in 
response  to  increased  demands  on 
Agency  resources.  It  provides  FSIS  and 
the  poultry  industry  with  an  inspection 
procedure  that  meets  the  requirements 
for  inspection  within  available 
resources. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354  (5  U.S.C.  601). 
Certain  changes  in  plant  facilities  are 
required  of  establishments  that  operate 
under  SIS;  however,  these  changes, 
which  were  published  in  the  October  21, 
1987,  issue  of  the  Federal  Register,  will 
result  only  in  minor  expenditures.  The 
industry  will  realize  some  gains  through 
reduced  charges  for  overtime  inspection 
because  there  will  be  fewer  inspectors 
per  line,  reduced  workspace 
requirements  for  inspection  teams,  and 
increased  productivity  by  maintaining 
optimal  line  speeds. 

Background 

The  Poultry  Products  Inspection  Act 
(PPIA)  (21  U.S.C.  451  et  seq.)  requires, 
among  other  things,  that  the  Secretary  of 
Agriculture,  through  appointed 
inspectors,  conduct  a  post-mortem 
inspection  of  the  carcass  of  each  bird 
processed  in  every  official 
establishment  that  processes  poultry  for 


commerce  or  that  is  otherwise  subject  to 
the  Act  and  condemn  all  product  found 
to  be  adulterated.  The  post-moriem 
inspection  is  performed  by  veterinarians 
or  trained  food  inspectors  under 
veterinary  supervision.  Working  at  a 
moving  production  line,  inspectors  view 
the  exterior,  interior,  and  viscera 
(internal  organs)  of  each  bird 
slaughtered  for  the  purpose  of  detecting 
disease  or  other  conditions  that  might 
render  the  carcass  or  any  part  thereof 
unfit  for  human  food  or  otherwise 
adulterated.  In  carrying  out  the 
examination,  the  inspectors  follow 
standardized  inspection  procedures  and 
initiate  actions  consistent  writh  their 
findings.  The  procedures  are  designed  to 
assure  that  only  wholesome  and 
uhadulterated  carcasses  and  carcass 
parts  are  passed  for  human  food. 

Post-mortem  inspection  of  livestock 
and  poultry  accounts  for  the  largest 
portion  of  the  Department's 
expenditures  for  meat  and  poultry 
inspection.  Therefore,  use  of  the  most 
efficient  and  effective  post-mortem 
inspection  procedures  and  staffing 
standards  is  essential  to  minimizing 
costs  while  protecting  the  public  health. 

The  responsibility  of  the  Department 
to  make  the  most  efficient  use  of  its 
resources  is  now  more  important  than 
ever  because  FSIS's  resources  are 
decreasing  at  the  same  time  that 
demands  for  inspection  services  have 
been  increasing.  On  September  19. 1985. 
a  hiring  freeze  on  permanent  full-time 
(PFT)  employment  by  FSIS  was  ordered 
to  reflect  a  fiscal  year  (FY)  1986 
operating  budget  that  was  less  than 
necessary  to  support  current 
employment. 

In  addition  to  freezing  PFT 
employment,  the  hiring  freeze  restricted 
the  conversion  of  temporary, 
intermittent,  or  part-time  employees  to 
PFT  status.  Also,  use  of  part-time  and 
other  employment  was  held  at  1985 
levels.  Personnel  actions  that  involved 
moving  employees  between  major 
program  areas,  from  the  field  to 
headquarters,  and  from  line  to  staff 
positions  were  also  frozen. 

On  November  15, 1985,  FSIS  found  it 
necessary  to  order  additional  cost- 
saving  measures  beyond  those  then  in 
place  to  be  able  to  operate  within 
available  funding  levels.  These 
measures  included  a  continuation  of  the 
freeze  on  PFT  employment,  a  one-third 
reduction  in  non-inspection-related 
travel,  suspension  of  all  non-technical 
training,  and  reductions  in  various 
contracts.  All  other  costs  were  limited  to 
the  1986  base  level  or  below  (1985  level 
less  any  non-recurring  activities).  FSIS's 
funding  level  necessitated  a 
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continuation  of  the  hiring  freeze  and 
consequent  reduction  in  employment. 
This  reduction  was  influenced  by  such 
economic  factors  as  inflation  and  rising 
employee  benefit  costs.  However,  even 
if  FSIS  were  able  to  maintain  the 
previous  year's  employment  level,  it 
would  still  have  been  unable  to  meet  the 
rising  industry  demands  for  inspection 
service. 

Besides  the  budget  short  fall,  the 
Agency  faces  long-term  constraints  on 
its  operations.  The  passage  of  the 
Gramm-Rudman-HoUings  Balanced 
Budget  Amendment  of  1985  makes  it 
likely  that  FSIS  will  be  compelled  to 
economize  much  further  in  Oie  coming 
years.  Appropriations  for  FY  1986  were 
subject  to  reductions  of  4.3  percent  to 
meet  the  requirements  of  Gramm- 
Rudman-Hollings,  and  increasingly 
larger  cuts  are  mandated  for  the 
following  fiscal  years. 

FSIS  spends  about  85  percent  of  its 
operating  budget  on  employee  salaries 
and  benefits.  This  makes  it  impossible 
to  absorb  funding  reductions  or 
accommodate  increased  costs  except 
through  personnel  reductions.  The  great 
majority  of  FSIS  staff  are  field 
inspectors  and  veterinarians.  Thus,  any 
budgetary  reductions  are  almost 
immediately  felt  in  day-to-day 
inspection  operations. 

Even  though  FSIS  continues  to  operate 
under  certain  budgetary  constraints,  it 
must  fulfill  its  responsibilities  under  the 
law.  A  House-Senate  Conference 
deliberating  on  one  of  the  Continuing 
Resolutions  recently  took  the  position 
that  "in  administering  the  Federal  Meat 
Inspection  Act  and  the  Poultry  Products 
Inspection  Act,  the  Administrator  of 
FSIS  is  expected  to  take  whatever 
action  is  necessary  to  ensure  that 
requests  for  inspection  service  required 
by  law  are  promptly  accommodated. 
On-site  inspection  should  receive 
priority  over  some  other  Agency 
functions". 

At  the  same  time  that  the  Agency  has 
been  confronted  with  new  budgetary 
limits,  the  poultry  industry  has  been 
demanding  increased  inspection  service. 
The  operators  of  federally  inspected 
poultry  processing  establishments  have 
requested  inspectional  coverage  for  new 
production  lines  and  expanded 
operations.  Many  establishments  that 
have  previously  operated  single-working 
shifts  have  expanded  to  two  shifts  or 
are  planning  to  do  so  in  the  near  future. 
The  growth  of  the  poultry  products 
industry  is  accelerating.  Production  in 
FY  1985  was  increased  5.5  percent  over 
production  in  FY  1984  and  increased  by 
a  similar  percentage  in  FY  1986.  In  terms 
of  per  capita  consumption,  poultry  is 


now  second  only  to  beef  among  all  meat 
and  poultry  food  products. 

To  accommodate  the  demands  of 
increasing  consumption  and  production 
and  to  absorb  workforce  reductions 
without  denying  inspection  service,  FSIS 
took  immediate  action  to  revise  its 
poultry  inspection  procedures.  On 
January  29, 1986,  FSIS  published  an 
interim  rule  in  the  Federal  Register  (51 
PR  3569)  establishing  the  "Streamlined 
Inspection  System"  (SIS),  a  new  post- 
mortem inspection  system  to  be 
implemented  in  establishments  that 
slaughter  broilers  and  comish  game 
hens.  These  establishments  constitute 
the  largest  section  of  the  poultry 
industry  in  terms  of  output.  The  revision 
of  inspection  procedures  in  these 
establishments  enabled  FSIS  to  shift 
qualified  inspection  personnel  to  areas 
where  their  services  were  more 
efficiently  and  productively  employed. 
This  change  became  possible  not  merely 
because  of  the  exigencies  of  present  and 
future  budgets,  but  because  of  the 
experience  FSIS  has  gained  over  recent 
years  in  operating  several  types  of 
poultry  inspection  systems. 

Prior  to  the  interim  rule,  there  were 
three  systems  used  for  the  inspection  of 
broilers  and  comish  game  hens,  namely 
traditional  inspection,  modified 
traditional  inspection,  and  the  "New 
Line  Speed"  (isfELS)  inspection  system. 
Also,  a  New  Turkey  Inspection  (NTI) 
system  was  implemented  in  turkey 
slaughter  establishments.  SIS  is  a  new 
method  that  has  been  developed  on  the 
basis  of  experience  gained  in  operating 
the  previous  inspection  systems. 

A.  Traditional  Inspection 

Under  traditional  inspection,  one 
inspector  examines  a  whole  bird  and  is 
responsible  for  the  proper  disposition  of 
the  bird,  including  the  identification  and 
verification  of  any  required  trimming, 
before  it  leaves  the  inspection  station. 
Traditional  inspection  was  satisfactory 
to  FSIS  and  the  poultry  industry  for 
many  years  and  is  still  performed  in 
some  slaughter  establishments. 

B.  Modified  Traditional  Inspection 
(MTI) 

In  the  middle  1970's,  the  development 
of  automated  evisceration  equipment,  as 
well  as  improvements  in  genetics, 
nutrition,  health,  and  flock  management, 
allowed  the  poultry  industry  to  present 
uniform  lots  of  birds  to  inspectors  faster 
than  inspectors  could  properly  inspect 
the  birds  under  the  traditional  methods. 
Therefore,  a  new  inspection  procedure 
known  as  "Modified  Traditional 
Inspection"  was  developed  in  1978 
which  allowed  better  use  of  inspection 
resources  and  permitted  the  poultry 


industry  to  take  advantage  of  these  new 
technologies  and  production 
improvements.  MTI  allowed  industry  to 
run  an  eviscerating  line  at  speeds  of  up 
to  70  birds  per  minute. 

MTI  reduced  the  number  of  motions 
required  for  each  of  three  inspectors  on 
the  line  by  splitting  post-mortem 
inspection  into  two  functional  tasks. 
One  task  (performed  by  one  inspector) 
was  the  outside  inspection  of  each 
uneviscerated  prepositioned  carcass, 
using  a  mirror  to  observe  surfaces  not 
directly  visible.  The  second  task 
(performed  by  two  inspectors),  inside/ 
viscera  inspection,  was  performed  after 
the  bird  was  eviscerated  and 
establishment  personnel  repositioned 
the  carcass  and  its  attached  viscera.  The 
trimming  of  carcass  defects  was 
performed  by  establishment  employees, 
known  as  helpers  or  trimmers,  who  were 
positioned  next  to  and  acted  under  the 
direction  of  the  inspectors. 

C.  New  Line  Speed  (NELS)  Inspection 
System 

After  the  implementation  of  MTI,  the 
poultry  industry  continued  to  make 
significant  technological  advances. 
Consequently,  many  establishments 
were  able  to  present  uniform  lots  of 
birds  to  inspectors  faster  than  the  70 
birds  per  minute  allowed  with  MTI.  This 
advance  was  made  possible  by 
improved  automated  equipment  and 
better  control  of  the  production  process. 
In  these  establishments,  the  inspection 
process  again  became  a  limiting  factor 
in  establishment  productivity  and 
restricted  the  retum-on-investment  for 
the  development  and  installation  of 
modem,  innovative  equipment  and 
facilities.  It  became  apparent  to  the 
Agency  that  these  restraints  could  not 
be  overcome  through  expanded  use  of 
MTI.  Also,  various  studies  had  shewn 
that  Federal  inspection  was  more 
efficient  and  effective  in  establishments 
where  quality  control  was  emphasized. 

Establishments  without  the  facilities, 
personnel,  or  procedures  necessary  to 
ensure  the  highest  practicable  degree  of 
quality  control  sometimes  tended  to  rely 
on  Federal  inspection  as  a  substitute  for 
the  proper  control  of  their  own 
operations.  In  those  establishments. 
Federal  inspectors  were  sometimes 
placed  in  a  burdensome,  quasi- 
supervisory  role  not  appropriate  under 
the  PPIA. 

The  NELS  system  eliminated  much  of 
the  need  for  post-mortem  inspectors  to 
act  in  such  a  role.  It  required  that 
participating  establishments  have  and 
maintain  good  control  of  their  facilities, 
personnel,  and  processing  procedures, 
as  spelled  out  in  a  written  partial  quality 


control  agreement  with  FSIS.  This 
agreement  assures  the  inspector-in- 
charge  that  all  functions  critical  to  the 
processing  of  an  acceptable  product  are 
being  effectively  performed  by  the 
establishment. 

The  NELS  inspection  system  uses 
three  post-mortem  inspectors  on  each 
eviscreating  line.  Each  inspects  the 
outside  (with  the  aid  of  a  mirror),  the 
inside,  and  the  viscera  of  every  third 
bird  presented.  The  inspectors 
determine  whether  the  birds  should  be 
condemned,  salvaged,  retained  for 
disposition  by  a  veterinarian, 
reprocessed,  or  permitted  to  move  down 
the  line  as  a  passed  bird  subject  to  trim 
and  reinspection.  After  post-mortem 
inspection  is  completed  at  the  inspection 
station,  establishment  employees 
perform  any  necessary  trim  on  all 
passed  carcasses  after  the  giblets  are 
harvested. 

The  complete  NELS  inspection  system 
consists  of  three  inspectors  performing 
the  NELS  inspection  procedure  and  one 
inspector  monitoring  the  application  of 
an  approved  partial  quality  control 
(PQC)  program  designed  to  assure  that 
the  production  process  is  under  control 
and  producing  acceptable  product.  This 
program — the  Poultry  Carcass  On-Line 
Quality  Control  (PCOLQC)  Program— is 
a  statistically  based  sampling  system 
designed  to  assure  the  control  of  an 
establishment's  processing  operations.  It 
is  the  basis  for  the  approval  of  the  use  of 
the  NELS  inspection  system  in  any 
establishment. 

The  maximum  line  speed  achievable 
under  NELS  is  91  birds  per  minute.  This 
speed  may  be  reached  when  all  plant 
conditions  are  optimal.  The  inspector-in- 
charge  is  responsible  for  reducing  the 
line  speed  when,  in  his  or  her  judgment, 
the  existing  NELS  system  does  not 
permit  adequate  inspection  because  the 
birds  are  not  presented  properly  or  the 
health  conditions  of  a  particular  flock 
dictate  a  need  for  a  more  extended 
inspection  procedure. 

D.  New  Turkey  Inspection  (NTI)  System 

For  many  years,  the  traditional 
inspection  procedure  was  the  only 
inspection  procedure  available  to  turkey 
processors,  and  was  satisfactory  to  both 
FSIS  and  the  turkey  industry.  As  in  the 
traditional  procedure  applied  to  broilers 
and  comish  game  hens,  traditional 
turkey  inspection  involved  the 
examination  of  the  whole  bird  by  one 
inspector  who  was  responsible  for 
proper  disposition  of  the  bird,  including 
the  identification  and  verification  of  any 
required  trim,  before  the  bird  left  the 
inspection  station.  In  the  last  several 
years,  the  turkey  industry  has  grown 
and  matured  to  the  point  that  merely 


expanding  the  use  of  the  traditional 
inspection  procedure  would  be 
impractical,  inefficient,  and  place 
demands  on  resources  that  would  be 
difficult  for  the  Agency  to  meet. 
Therefore,  in  September  of  1985,  FSIS 
established  the  NTI  system. 

As  in  NELS,  the  NTI  system  places 
upon  establishments  the  responsibility 
of  developing  and  maintaining  good 
control  of  their  facilities,  personnel,  and 
processing  procedures.  A  written  partial 
quality  control  program,  approved  by 
FSIS  assures  the  inspector-in-charge 
that  critical  processing  functions  are 
being  effectively  performed  by  the 
establishment.  Depending  on  required 
plant  line  speeds,  the  NTI  system 
requires  one  or  two  inspectors  on  each 
eviscerating  line.  The  inspector  inspects 
the  outside,  inside,  and  viscera  of  every 
bird  presented.  The  inspector 
determines  whether  the  bird  should  be 
condemned,  salvaged,  retained  for 
disposition  by  a  veterinarian, 
reprocessed  or  permitted  to  move  down 
the  line  as  a  passed  bird  subject  to  trim 
and  reinspection. 

After  post-mortem  inspection  has 
been  completed  at  the  inspection 
8tation(s),  establishment  employees 
perform  any  necessary  outside  trim  on 
all  passed  carcasses  after  the  giblets  are 
harvested.  Under  traditional  inspection, 
the  inspector  is  responsible  for 
identifying  those  carcases  that  must  be 
trimmed,  directing  the  establishment 
employee  to  trim  the  defects,  and 
verifying  that  the  bird  has  been  properly 
trimmed.  However,  NTI  shifts  the 
responsibility  of  performing  specific 
outside  trim  to  the  establishment 
employees. 

The  complete  NTI  system  is  like  NELS 
in  that  it  consists  of  one  or  two 
inspectors  performing  whole  bird 
inspection,  and  one  inspector  monitoring 
the  application  of  an  approved  PQC 
program  to  assure  that  the  program  is 
being  followed.  As  in  NELS,  an 
acceptable  PCOLQC  program  is  the 
basis  for  approving  use  of  the  NTI 
system  in  any  establishment.  Under  NTI, 
FSIS  inspectors  are  responsible  for 
inspecting  the  carcasses,  monitoring  the 
establishment's  application  of  the  PQC 
program,  and  conducting  regular 
verification  and  evaluation  sampling 
and  observations  to  assure  that  the 
establishment's  data  are  accurate  and 
truthful,  thus  assuring  that  the  ready-to- 
cook  poultry  conforms  to  all  applicable 
regulatory  requirements. 

The  NELS  and  NTI  systems  were 
subject  to  effectiveness  studies 
comparing  them  with  previously  existing 
inspection  procedures.  NELS  was 
operationally  tested  in  three 
establishments  and  compared  with  both 


MTI  and  traditional  inspection. 
Similarly,  effectiveness  studies  to  test 
the  NTI  system  and  compare  it  with  the 
traditional  inspection  procedure  were 
conducted  in  three  establishments.  The 
effectiveness  test  results  indicated  that 
there  were  no  significant  differences 
between  NELS,  MTI,  and  traditional 
inspection  for  broilers  and  comish  game 
hens,  or  between  NTI  and  traditional 
inspection  for  turkeys. 

The  NELS  and  NTI  systems  represent 
notable  advances  in  the  development  of 
efficient,  scientifically-based  inspection 
systems.  The  tests  conducted  on  these 
systems  were  the  most  exhaustive  ever 
performed  on  new  inspection 
procedures.  The  valuable  lessons  gained 
from  the  development  and  application  of 
the  systems  have  enabled  FSIS  to 
prepare  for  future  inspection  systems 
that  will  rely  extensively  on  automated 
equipment  and  the  analysis  of 
computerized  data  for  objective 
monitoring  of  inspection  performance 
and  the  incidence  of  carcass  defects  and 
disease  conditions.  Moreover,  the 
experience  gained  by  FSIS  in  operating 
NELS  and  NTI  has  provided  the  basis 
for  developing  SIS. 

Development  of  SIS 

Since  the  inception  of  NELS  and  NTI, 
top  FSIS  veterinarians  and  technical 
specialists  have  devoted  many  hours  to 
the  analysis  of  work  measurement 
studies,  disposition  data,  and  other 
information  from  tests  of  the  systems 
and  from  inplant  operations.  "The 
specialists  found  that  a  new  sequence  of 
hand-eye  movements  would  provide  the 
most  efficient  and  effective  inspection 
procedures. 

The  analysis  of  technical  information 
from  the  NELS  and  NTI  tests,  including 
the  new  work  measurement  findings, 
enabled  FSIS  to  begin  preliminary  work 
on  a  two-inspector  NELS  system  in  May 
1984.  Since  that  time,  FSIS  has  explored 
other  one-  and  two-inspector 
procedures.  Work  measurement  studies 
on  the  two-inspector  NELS  procedure 
were  begun  last  year  and  were  carried 
out  over  several  months.  On  the  basis  of 
these  studies,  FSIS  informed  the  broiler 
industry  of  the  potential  availability  of 
one-  or  two-inspector  NELS  systems. 
The  implementation  of  these  systems 
would  have  permitted  additional 
establishments  operating  under  the 
older  MTI  procedure  to  convert  to  the 
NELS  system.  In  addition  to  permitting 
increased  productivity  in  the  poultry 
industry,  FSIS  would  be  able  to  fulfill  its 
inspection  responsibilities  in  a  more 
uniform  manner  within  NELS 
establishments  and  from  establishment 
to  establishment. 
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The  two-inspector  NELS  system  was 
not  formally  proposed  or  implemented 
because  of  a  few  unresolved  problems 
in  establishing  uniform  approaches  to 
inspection  in  various  settings.  Also, 
during  the  short  time  in  which  the 
system  had  been  under  development, 
there  had  been  no  opportunity  to 
demonstrate  the  two-inspector  system 
under  operational  conditions. 

Nevertheless,  the  experience  gained  in 
developing  this  system  enabled  FSIS  to 
conceive  an  innovative  approach  to 
poultry  inspection.  Rather  than  being 
implemented  in  the  NELS  setting, 
however.  SIS  was  applied  in  MTI 
establishments.  In  those  MTI 
establishments,  FSIS  had  accumulated 
vast  inspection  experience  and  has  been 
able  to  sustain  a  uniform  approach  to 
inspection. 

SIS  includes  an  inspection  procedure 
that  involves  whole  bird  disposition  in 
which  each  inspector  examines  the 
viscera,  the  inside,  and  outside  surfaces 
of  the  carcass.  The  innovation 
represented  by  SIS.  besides  enhancing 
inspection  productivity  in  old  MTI 
establishments,  also  provides  some 
incentive  to  establishments  now 
operating  under  traditional  inspection  to 
convert  to  a  system  that  can  permit 
them  to  increase  their  output. 

After  post-mortem  inspection  under 
SIS  has  been  completed  at  the 
inspection  8tation(s).  establishment 
employees  perform  any  necessary 
outside  trim  on  all  passed  carcasses 
after  all  the  giblets  are  harvested.  The 
inspector's  helper  may  perform  some 
trim  if  time  permits. 

SIS  was  implemented  in  official 
establishments  once  processing  broilers 
and  comish  game  hens  under  the  MTI 
procedure.  While  SIS  is  an  alternate 
inspection  method,  its  use  is  not 
voluntary  in  those  establishments;  the 
new  system  was  implemented  in 
existing  MTI  estabUshments  on  the 
basis  of  the  Administrator's 
determination  that  SIS  increases 
inspector  efficiency.  Establishments  not 
operating  under  MTI  may  request  the 
implementation  of  SIS;  the  request  is 
approved  if  the  Administrator 
determines  that  the  system  will  result  in 
no  loss  of  inspector  efficiency. 

The  chief  difference  between  SIS  and 
MTI  is  that  under  the  new  system  there 
is  no  mirror  inspection  system.  Rather, 
there  are  one  or  two  inspection  stations 
located  on  the  processing  line  after  the 
birds  have  been  eviscerated.  Each 
inspector  examines  the  outside,  inside, 
and  viscera  of  the  birds  presented  for 
inspection.  The  one-inspector  form  of 
SIS  is  known  as  SIS-1;  the  two-inspector 
configuration  is  known  as  SIS-2. 
Inspection  under  both  SIS-1  and  SIS-2 


is  conducted  in  two  phases — a  post- 
mortem inspection  phase  and  a 
reinspection  phase.  Under  SIS-1,  every 
bird  on  each  production  line  is 
presented  to  a  single  inspector  for 
examination.  Under  SIS-2,  there  are  two 
inspection  stations  at  which  each 
inspector  examines  the  outside,  inside, 
and  viscera.  Every  other  bird  on  the 
moving  production  line  is  presented  to 
each  inspector  with  the  back  side  of  the 
carcass  toward  the  inspector  and  the 
viscera  uniformly  trailing  or  leading.  In 
both  SIS-1  and  SIS-2.  an  establishment 
employee  (termed  a  helper)  is  positioned 
next  to  each  inspector.  'The  maximum 
inspection  rate  for  SIS-1  is  35  birds  per 
minute;  the  maximum  inspection  rate  for 
SIS-2  is  70  birds  per  minute  per 
inspector  team — the  same  maximum 
rate  as  that  once  permitted  under  MTI. 

The  inspection  rates,  or  line  speeds, 
are  determined  by  the  inspector-in- 
charge  of  an  official  establishment  on 
the  basis  of  his  or  her  professional 
judgment.  Line  speeds  are  dependent  on 
the  appropriate  presentation  of 
carcasses  for  inspection.  The  adequacy 
of  carcass  presentation,  in  turn,  depends 
on  such  factors  as  disease  conditions  in 
poultry  flocks,  plant  operating 
conditions,  lighting,  and  facilities.  FSIS 
has  developed  guidelines  for  the 
presentation  of  carcasses  in  official 
poultry  slaughter  establishments.'  These 
guidelines  provide  objective  criteria  for 
determining  acceptance  presentation 
and  for  reducing  the  line  speeds  when 
presentation  is  less  than  acceptable  for 
inspecting  birds  at  70  birds  per  minute. 
These  guidelines  are  applied  by  FSIS  as 
a  part  of  SIS. 

In  the  inspection  phase  of  SIS, 
inspectors  determine  which  birds  must 
be  salvaged,  reprocessed,  condemned, 
retained  for  disposition  by  the 
veterinarian,  or  allowed  to  be  moved 
down  the  line  as  a  passed  bird  subject 
to  reinspection.  If  an  inspector  finds  that 
some  poultry  carcasses  have  certain 
defects  not  requiring  condemnation  of 
the  whole  carcass,  the  inspector  may 
pass  the  carcass,  which  is  then  subject 
to  reinspection  to  assure  that  the  defects 
are  physically  removed.  The  helper,  at 
the  inspector's  direction,  marks  these 
carcasses  for  trim  unless  the  defects  are 
obvious.  Trimming  of  birds  passed 
subject  to  reinspection  is  performed  by 
establishment  employees  after  all 
giblets  have  been  harvested.  The 


■  These  guidelines  are  available  for  public 
inspection  in  the  office  of  the  FSIS  Hearing  Clerk. 
Copies  may  be  obtained  free  upon  request  from  the 
Slaughter  Inspection  Standards  and  Procedures 
Division.  Technical  Services,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250. 


inspector's  helper  may  perform  some 
trim  if  time  permits. 

The  reinspection  station  or  stations 
are  located  at  the  end  of  the  processing 
lines  and  after  each  chiller.  At  the 
prechill  station,  inspectors  examine 
carcasses  that  have  been  passed  subject 
to  reinspection  by  visually  monitoring, 
checking  data,  and/or  gathering  samples 
at  the  station.  SIS  incorporates  a 
Finished  Product  Standards  (FPS) 
program  which  is  analogous  to  the 
Acceptable  Quality  Limits  (AQL) 
program  in  the  traditional  and  modified 
traditional  systems  and  to  the  FPS  in  the 
NELS  system.  The  FPS  for  SIS  is  applied 
in  two  phases — before  and  after  the 
carcass  chilling  process.  In  the  prechill 
phase,  the  carcasses  are  checked  for 
processing  and  trimming  defects;  in  the 
postchill  phase,  the  birds  are  checked 
for  defects  caused  by  the  chilling 
operation. 

The  AQL  program  used  in  the 
traditional  inspection  system  was 
designed  to  be  applied  either  before  or 
after  the  chilling  process.  In  practice,  the 
AQL  has  been  applied  almost 
exclusively  after  the  chill.  (Some  turkey 
processing  establishments  conduct 
prechill  AQL  checks.)  The  poultry 
industry  has  chosen  to  have  AQL  checks 
made  after  chilling  because  of 
production  line  configurations  and  space 
availability.  Under  the  traditional 
systems,  the  trimming  of  carcasses  was 
not  the  responsibiUty  of  the 
establishment,  and  the  performance  of 
AQL  checks  after  the  chilling  process 
was  therefore  acceptable  to  FSIS.  Under 
this  arrangement,  however,  problems 
that  necessitated  a  large  amount  of 
reworking  of  product  occasionally 
developed  because  the  finished  products 
were  found  not  to  be  in  compliance  with 
AQL  standards. 

With  the  advent  of  NELS  and  NTL  the 
responsibility  for  trimming  carcasses 
was  shifted  from  FSIS  inspectors  to  tlie 
establishment.  FSIS's  experience  in 
developing  the  FPS  for  NELS  and  NTI 
and  in  applying  the  PCOLQC  program 
for  those  systems  led  to  the  conclusion 
that  a  more  responsive  system  is  now 
available.  Data  collected  during  the 
development  of  the  FPS  showed  that  the 
poultry  chilling  system  itself  contributes 
to  carcass  defects.  The  postchill  AQL 
program  applied  under  the  traditional 
systems  checks  for  defects  that  occur 
during  processing  and  chilling.  It  was 
found  that  applying  the  PCOLQC  and 
the  FPS  for  NELS  and  NTI  involved  the 
use  of  two  product-checking  systems — a 
prechill  system  and  a  postchill  system. 
The  prechill  system  measures  the  degree 
of  product  nonconformance  with 
processing  and  trimming  standards. 


while  the  postchill  system  measures 
product  nonconformance  in  terms  of 
extraneous  material  present  on  birds 
exiting  the  chiller.  The  prechill  and 
postchill  testing  systems  developed  for 
NELS  and  .NTI  were  designed  to  allow 
the  industry  to  enhance  its 
responsiveness  to  process  changes  to 
minimize  the  amount  of  rework.  As  in 
NELS  and  NTI,  the  FPS  program  for  SIS 
includes  a  prechill  test  that  measures 
the  effectiveness  of  processing  controls 
and  postchill  test  that  reflects  changes 
taking  place  during  the  chilling  process. 

Products  not  complying  with  the  FPS 
are  determined  by  FSIS  to  be 
adulterated.  FSIS  has  determined  that 
defects  on  carcasses  or  parts  of 
carcasses  below  the  action  levels 
specified  in  the  regulations  do  not 
render  the  carcasses  or  parts 
adulterated. 

The  standards  for  nonconformance 
used  in  the  FPS  program  for  SIS  are 
adapted  from  those  applied  in  the  NELS 
system.  These  standards  were  based  on 
data  collected  on  passed  birds  in  a 
group  of  IS  randomly  selected  broiler 
establishments.  In  developing  the 
standards,  all  defects  and  trimming 
errors  found  on  the  passed  birds  were 
recorded.  These  same  birds  were  then 
passed  through  the  chilling  process, 
recovered,  and  reexamined  for  all 
defects  and  trimming  errors.  Data  from 
observations  of  the  processed  birds 
were  compared  with  data  used  to  set  the 
AQL  standards  for  the  traditional 
inspection  systems.  The  FPS  under 
NELS  were  then  provisionally 
established,  after  consultation  with 
industry,  using  criteria  similar  to  those 
used  for  the  existing  AQL.  The 
standards  were  compared  under  plant 
operating  conditions  with  the  existing 
AQL  standards  and  found  to  be  valid. 
Product  evaulated  under  the  new  FPS 
was  equivalent  in  quality  to  product 
evaluated  according  to  the  old  AQL 
standards.  Thus,  the  specific  values  in 
the  FPS  and  the  list  of  nonconformances 
for  SIS  are  the  same  as  those  already  in 
use  in  the  NELS  system,  and  are  based 
on  studies  and  experience  with  that 
system  o\'er  the  last  2  years. 

When  SIS  was  implemented,  certain 
establishments  in  the  Southwest  United 
States,  principally  in  Arkdusas  and  East 
Texas,  experienced  an  unexpected 
problem  with  meeting  the  postchill  FPS. 
These  estftblishments  advised  the 
Agency  that  they  were  unique  and  either 
used  water  containing  high  levels  of 
minerals  and/or  killed  birds  fed  milo 
instead  of  corn. 

The  niilo,  like  any  feed,  occasionally 
conta.minated  some  carcasses.  The 
problem  was  that  the  specks  of  milo 
contamination  were  small,  numerous, 


and  seemed  to  adhere  to  the  carcass, 
making  washing  or  reprocessing  of  the 
carcass  difficult,  if  not  impossible. 
Considerable  time  and  Agency 
resources  were  spent  attempting  to 
solve  this  problem.  Working  with 
several  leading  industry  representatives, 
the  Agency  concluded  that 
establishments  controlling  tlieir 
manufacturing  processes  has  httie  or  no 
problems  meeting  the  postchill  FPS. 

The  operation  of  the  FPS  program  is 
the  responsibility  of  the  official 
establishment.  Under  SIS,  data  on  the 
finished  product  standard  evaluations 
are  recorded  using  the  cumulative  sum 
(CUSUM)  concept.  In  the  CUSUM 
statistical  method,  the  data  collected  on 
a  given  day  are  compared  with 
previously  collected  data  to  determine 
the  establishment's  ability  to  control  its 
processing  operation  and  conform  with 
product  standards.  Guidelines  on  the 
FTS  program  are  available  upon  request 
from  the  Slaughter  Inspection  Standards 
and  Procedures  Division  at  the  address 
given  in  footnote  1.  These  guidelines 
include  information  on  form  preparation 
and  CUSUM  calculations,  and  provide 
examples  to  clarify  the  application  of 
the  FPS  program. 

SIS-1  requires  that  the  establishment 
provide  one  inspection  station  for  each 
line  and  reinspection  facilities  adequate 
for  the  removal  and  examination  of 
carcasses  from  each  line  for  evaluation. 
SIS-2  requires  the  establishment  to 
provide  two  inspection  stations  for  each 
line  and  similarly  adequate  reinspection 
facilities.  The  implementation  of  SIS 
thus  entails  certain  facility  changes  in 
the  affected  establishments.  The  SIS 
requirements  for  facilities  at  the 
inspection  and  reinspection  stations 
were  published  as  a  final  rule  in  the 
Federal  Register  on  October  21, 1987  (52 
FP  39207). 

Commenti.  and  FSIS's  responses  on 
the  proposed  rule  for  Facility  and 
Equipment  Requirements  for  the 
Streamlined  Inspection  System  for 
Broilers  and  Cornish  Game  Hens  were 
published  with  the  final  rule  in  the 
Federal  Register  on  October  21. 1937  (52 
PR  39207). 

Discussion  of  Comments 

Cpni.Tients  on  the  interim  rule  were 
solicited  from  interested  parties  in  the 
January  29.  1986,  Federal  Register  (51  FR 
3569,1.  FSIS  received  28  com.Tients— 20 
from  poultry  processors,  4  from  meat 
and  poultry  industry  associations,  2 
from  FSIS  poultry  inspectors,  and  2  from 
USDA  employee  associations.  The 
following  are  summaries  of  those 
comments  and  FSIS's  responses  to  each 
issue. 


A.  Poultry  Processors 

Many  of  the  comments  from  poultry 
processors  regarding  SIS  were 
favorable.  The  processors  pronounced 
themselves  ready  to  accept 
responsibilities  for  trimming  of  defects 
on  the  carcasses  and  for  presentation  cf 
the  birds  for  inspection.  The  processors 
expressed  confidence  in  thc-ir  ability  to 
meet  the  prechill  FPS;  however,  the 
postchill  FPS  is  troublesome  in  some 
establishments. 

1.  Comment:  The  postchill  FPS  is 
unreasonably  tight,  of  no  benefit  to  the 
public,  and  is  subject  to  wide 
application  variations. 

Response:  The  postchill  FPS  focuses 
on  extraneous  material  and  is  designed 
to  control  defects  that  might  be  placed 
on  the  carcass  as  it  moves  through  the 
chiller.  These  kinds  of  defects  are 
essentially  extraneous  material  caused 
by  minute  pieces  of  debris  redistributed 
by  the  chiller  dixring  the  course  of  the 
day  or  bits  of  mineral  that  might  be  a 
part  of  the  entire  potable  water  supplies. 

As  discussed  earlier,  some 
establishments  experienced  unexpected 
problems  in  meeting  the  postchill  FPS. 
However,  extensive  research  by  the 
Agency  found  the  postchill  FPS  to  be 
reasonable  and  achievable  if  the 
establishments  control  their  processing 
operation  and  react  to  the  ongoing  data 
collected  on  the  prechill  FT^.  The 
postchill  FPS  test  is  necessary  for  it  is 
the  only  check  for  nonconformances  on 
the  carcasses  caused  by  the  chilling 
process  and  the  last  official  check  on  the 
carcasses  before  the  product  leaves  the 
establishment. 

2.  Comment:  A  time  limit  should  be 
imposed  for  conducting  a  postchill  FPS 
test  to  reduce  variation  in  the 
application  of  the  standard. 

Response:  FSIS  agrees  wit};  Ihis 
commenter  and  has  distributed  !o  all 
establishments  performing  FPS  tests 
instructions  establishing  a  time  limit  of  5 
to  7  minutes  for  a  posichill  FPS  test  and 
8  to  10  minutes  for  a  prechill  FPS  test. 
Monitoring  personnel  operating  outside 
these  time  limits  are  to  be  correlated  to 
provide  uniform  administration  of  the 
FPS  program.  To  further  reduce  the 
variation  in  the  application  of  the 
standard,  the  Agency  developed  a 
procedure  for  observinj^  the  carcass 
while  performing  the  FPS  tests.  These 
timeframes  and  procedures  were 
published  in  FSIS  Directive  6120.1  da'ed 
August  27,  1987.2 


'  Copies  of  this  directive  may  be  obtained  free 
upon  request  from  the  Slaughter  Inspection 
Standards  and  Procedures  Division.  Technical 
Ser\ices,  Food  Safety  and  Inspection  Seriices.  U.S. 
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3.  Comment:  Place  a  size  limit  on  the 
extraneous  niaterial  counted  on  the 
postchill  FPS. 

Response:  Since  all  extraneous 
material  added  to  the  carcass  are  from 
the  production  process,  counting  all  of 
the  extraneous  material  is  a  direct 
indication  of  the  degree  of  process 
control  in  the  establishment.  Production 
managers  not  allowing  extraneous 
material  on  the  product,  through  a 
process  control  program  or  by  reacting 
to  the  extraneous  material  data 
obtained  on  the  prechill  FPS  checks, 
should  have  little  or  no  problem  meeting 
the  postchill  FPS  regardless  of  the  size 
of  the  extraneous  material.  The  Agency 
also  realizes  the  differences  that  people 
have  in  seeing  various  sizes  of  particles. 
Therefore,  it  is  difficult  to  set  a  size 
hmitation  when  agreement  cannot  be 
reached  on  a  size  which  is  visible  to  all 
people. 

4.  Comment:  The  postchill  FPS  is  not 
analogous  to  the  AQL. 

Response:  The  FPS  program  consists 
of  two  testing  systems — prechill  and 
postchill.  The  prechill  FPS  program  was 
designed  to  be  analogous  to  the  AQL. 
FPS  is  applied  at  the  prechill  location  so 
that  any  problems  developing  on  the 
evisceration  line  can  be  detected  early 
and  corrected  before  product  reaches 
the  chiller.  This  makes  the  system  more 
responsive  than  AQL.  However,  some 
defects  can  occur  to  product  as  it  moves 
through  the  chiller,  which  makes  the 
postchill  FPS  necessary.  Establishments 
controlling  their  processing  operation 
and  reacting  to  the  ongoing  data 
collected  on  the  prechill  FPS  should  find 
the  postchill  FPS  reasonable  and 
achievable. 

5.  Comment:  On  MP-Form  231  (FSIS 
Form  6500-2),  an  establishmont  is 
penalized  five  points  under  category  7 
for  not  removing  airsacculitis  exudate 
from  a  bud  that  is  not  marked.  An 
establishment  should  not  be  penalized 
fur  a  USDA  inspection  error. 

Response:  FSIS  agrees.  During  the 
development  of  the  NELS  FPS  program, 
with  an  on-line  control  program,  FSIS 
thought  that  categories  7  and  8  on  MP- 
Form  231  (FSIS  Form  6500-2)  would 
adequately  control  the  removal  of 
lesions/conditions.  Upon  developing  the 
SIS  FPS  program,  the  control  of  removal 
of  these  lesions/conditions  was 
designed  identically  to  the  NELS  FPS. 
Since  then,  it  has  become  evident  that 
the  lack  of  a  QC  program  requires  a 
permanent  marking  system  for 
identifying  lesions/conditions  and  is 
necessary  to  adequately  control 


Department  of  Agriculture.  Washington.  DC  20250. 
A  copy  is  also  available  for  public  inspection  in  the 
Office  of  the  FSIS  Hearing  Clerk. 


trimming.  Therefore,  the  rule  has  been 
modified  to  reflect  this  change. 

An  establishment  shall  have  a 
permanent  marking  system  for  birds 
identified  by  a  USDA  inspector  as 
needing  removal  of  airsacculitis  exudate 
from  the  inside  surfaces  of  the  carcass. 
When  removable  lesions/conditions  are 
identified  inside  the  carcass  by  the 
USDA  inspector,  the  helper  will  be 
directed  by  the  inspector  to  apply  the 
permanent  mark  to  the  carcass. 
Subsequent  to  that  inspection,  if 
establishment  or  inspection  personnel 
find  removable  inside  lesions/ 
conditions  in  carcasses  without  the 
permanent  mark,  the  establishment 
continues  to  be  responsible  for  the 
removal  of  the  lesion/conditions,  but  the 
inspection  error  is  not  recorded  and 
charged  against  the  establishment  in  the 
FPS  test.  The  affected  carcasses  will  be 
hungback  for  IIC  disposition  and 
inspection  correlation. 

B.  USDA  Employee  Association 

1.  Comment:  A  poultry  establishment 
cannot  handle  the  responsibility  for 
trimming  designated  defects  on  passed 
birds. 

Response:  This  responsibility  has 
already  been  accepted  by 
establishments  operating  under  the 
NELS  inspection  system,  and  studies 
conducted  by  FSIS  comparing  NELS  and 
MTI  and  traditional  inspection  have 
proven  that  establishments  are  capable 
of  handling  this  responsibility. 
Preliminary  studies  of  the  trim 
performed  under  SIS  indicate  that 
establishments  are  having  no  problems 
in  meeting  the  trim  FPS. 

2.  Comment:  Not  enough  FPS  tests  are 
performed  under  the  SIS  to  detect 
unacceptable  product. 

Response:  FPS  tests  are  performed 
under  the  SIS  as  often  as  AQL  tests 
were  performed  under  MTI.  The  FPS 
tests  conducted  by  FSIS  personnel  are 
the  minimum  number  of  tests  required, 
and  that  number  may  be  increased  at 
the  discretion  of  the  inspector-in-charge. 

3.  Comment:  The  postchill  FPS  is 
effective  in  the  protection  of  the  public's 
health.  The  postchill  FPS  should  not  be 
relaxed.  Poultry  processors  that 
maintain  programs  of  adequate  feed 
withdrawal,  properly  maintain  and 
operate  automatic  equipment,  wash 
carcasses  properly,  and  filter  chill  water 
can  meet  the  present  postchill  FPS. 

Response:  FSIS  agrees  with  this 
comment. 

C.  FSIS  Poultry  Inspectors 

1.  Comment:  SIS  places  a  greater 
burden  on  the  FSIS  inspector,  leading  to 
greater  stress  and  fatigue. 


Response:  An  easily  and  rapidly 
adjustable  platform  and  improved 
lighting  are  required  under  SIS  to  aid  the 
inspector.  SIS  has  removed  the  burden 
of  identifying  and  verifying  outside  trim. 
Presentation  guidelines  have  also  been 
issued  to  ensure  uniformly  good 
presentation  so  the  inspector  is  not 
overly  burdened.  Industrial  engineers 
have  measured  the  ergonomics  of  the 
inspection  tasks,  and  a  maximum  line 
speed  has  been  established  at  which  the 
inspector  can  perform  effective 
inspection  without  greater  stress  and/or 
fatigue. 

2.  Comment:  In  S  381.76(b)(3Ki)l£/),  the 
definition  of  "start  number"  is  unclear. 

Response:  The  definition  for  "start 
number"  has  been  changed  to  read,  "A 
value  halfway  between  zero  and  the 
action  number.  The  start  number  is  used 
to  determine  the  starting  CUSUM  for  the 
first  subgroup  of  a  shift  and  to  reset  the 
CUSUM  value  if  the  CUSUM  is  equal  to 
or  greater  than  the  action  number." 

3.  Comment:  In  §  381.76  (b)(3)(iv) 
[d][4][i](E]  there  is  no  mention  of  the 
resumption  of  random  time  postchill  FPS 
testing  after  it  has  been  suspended  due 
to  retesting  of  carcasses  that  were 
produced  by  a  process  that  was  not  in 
control  as  determined  by  processing  a 
prechill  FPS  testing. 

Response:  The  following  sentence  has 
been  added  to  that  provision:  "Once  all 
product  identified  as  needing  retesting 
has  arrived  at  the  postchill  sampling 
location,  random  time  postchill  FPS 
testing  resumes." 

Miscellaneous  Amendments 

Paragraphs  (b)(4)  and  (b)(5)  of  §  381.76 
were  inadvertently  omitted  from  the 
Code  of  Federal  Regulations  in  the 
publication  of  the  January  29, 1986, 
interim  rule  (51  FR  3569).  These 
provisions  provide  requirements 
applicable  to  the  NTI  and  NELS 
inspection  systems  that  were  not 
affected  by  the  interim  rule.  Theretoi^s 
this  final  rule  corrects  that  error  by 
reissuing  those  provisions. 

In  addition,  FSIS  overlooked  two 
references  to  "Modified  Traditional 
Inspection"  (MTI)  contained  in  §  381.76 
(c)(3)  and  (c)(6).  Since  SIS  replaced  MTL 
those  references  to  MTI  are  deleted,  and 
"SIS"  is  added  instead  in  this  final  rule. 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  products  inspection.  Post- 
mortem. 
Final  Rule 

The  interim  rule  amending  9  CFR  Part 
381  was  published  at  51  FR  3569,  on 
January  29, 1986,  is  adopted  as  a  final 
rule  with  the  following  changes: 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441,  82  Stat.  791,  as 
amended,  21  U.S.C.  451  et  seq.:  76  Stat.  663  (7 
U.S.C  450erseg.). 

2.  Section  381.76  is  amended  by 
revising  paragraph  (b)(3)(i)(cO,  by  adding 
a  new  paragraph  at  the  end  of 
paragraph  {h)[3][i\]{d)[4][i][E]  after  the 
second  undesignated  paragraph,  by 
revising  Parts  B7,  8,  and  9  of  Table  1, 
and  by  adding  paragraphs  (b)(4)  and 
(b)(5)  to  read  as  follows: 

§  38 1.76    Post-mortem  Inspection,  when 

required;  extent;  traditional,  Streamlined 

Inspection  System  (SIS),  New  Line  Speed 

(NELS)  Inspection  System  and  ttie  New 

Turkey  Inspection  (NTI)  System;  rate  of 

Inspection. 

•        •        *        *         • 

(b)  *  *  * 

(3)  *  *  * 

(i)  *  *  * 

[d]  "Start  number".  A  value  halfway 
between  zero  and  the  action  number. 
The  start  number  is  used  to  determine 
the  starUng  CUSUM  for  the  first 
subgroup  of  a  shift  and  to  reset  the 
CUSUM  value  if  the  CUSUM  is  equal  to 
or  greater  than  the  action  number.  See 
Table  2. 

**•**! 

(iv)  *   *  * 
(c/)  •   *   • 

(4)  *  *  * 
[J]  '  '  ' 
(£)*** 

Once  all  product  identified  as  needing 
retesting  has  arrived  at  the  postchill 
sampling  location,  random  time  postchill 
FPS  testing  resumes. 


Table  1 — Definitions  of 
Nonconformances 


B  *  *  * 

7.  Trinunable  lesions/Condition 
— A  trimmable  tumor  or  iden- 
tifiable portion  of  a  tumor 
on  any  part  of  the  carcass. 
— Trimmable       Synovitis/air- 
sacculitis    (saddle/frog)    le- 
sions   that    have    not    been 
removed. 
— Lesion/condihon  subject  to 
removal    following    an    ap- 
proved    cleanout     process. 
Examples:  airsacculitis,  sal- 
pingitis,   nephritis,    spleen, 
or  liver  conditions  requiring 
removal  of  the  kidneys. 


Table  1 — Definitions  of 
Nonconformances — Continued 

Note:  All  establishments  shall 
develop  and  maintain  a  per- 
manent marking  system  that 
identifies  carcasses  with  re- 
movable lesions/conditions 
on  the  inside  surfaces.  When 
removable  lesions/conditions 
are  identified  inside  the  car- 
ca.ss  by  the  inspector,  the 
helper  will  be  notified  to 
apply  the  permanent  mark. 
W'hen  removable  inside  le- 
sions/conditions are  found  on 
a  subgroup  sample  without 
the  permanent  mark,  the  error 
is  not  recorded  in  line  7.  The 
affected  carcass(s)  will  be 
hungback  for  IIC  disposition 
and  corrective  action. 
— Factor  is  five. 
— A  maximum  of  one  incident 
per  carcass. 

8.  Failure  to  complete  task  as 
indicated  by  marking  system. 
Example:  Synovitis,  airsaccu- 
litis, inflammatory  process, 
contamination,  etc. 

— The  helper,  under  the  in- 
spector's direction,  will 
apply  a  mark  to  the  car- 
cass, indicating  to  the 
triiTuner(s)  that  specific 
action  must  be  taken  on 
that  carcass.  When  airsac 
and  kidney  cleanout  or 
synovitis  part  removal,  or 
carcass  removal  from  the 
line  is  not  completed,  or 
only  partially  completed, 
this  occurrence  is  recorded 
as  one  defect. 

— Factor  is  five.  It  will  also 
be  recorded  as  a  line  7 
defect  for  a  total  factor  of 
10. 

— A  maximum  of  one  incident 
per  carcass. 

9.  Compound  fracture 

— Any  bone  fracture  (i.e.,  leg 
or  wing)  that  has  caused  an 
opening  through  the  skin. 
May  be  accompanied  with 
a  bruise,  but  not  always. 
Do  not  count  the  bruise  in 
line  3  or  4  if  it  is  associated 
with  the  compound  frac- 
ture. 

— Factor  is  two. 

— A  maximum  of  three  inci- 
dents per  carcass. 


(4)  The  following  requirements  are 
also  applicable  to  NELS  inspection: 

(i)  Inspection  under  NELS  is 
conducted  in  two  phases,  as  post- 
mortem inspection  phase  and  a 
reinspection  phase. 

[a]  Post-mortem  inspection.  The 
establishment  shall  provide  three 
inspection  stations  on  each  eviscerating 


line  in  compliance  with  the  facility 
requirements  S  381.36(d)(1).  The  three 
inspectors  shall  inspect  the  inside, 
viscera,  and  outside  of  all  birds 
presented.  Each  inspector  shall  be 
flanked  by  two  establishment 
employees — the  presenter  and  the 
helper.  The  presenter  shall  ensure  that 
the  bird  is  properly  eviscerated  and 
presented  for  inspection  and  the  viscera 
uniformly  trailing  or  leading.  The 
inspector  shall  determine  which  birds 
shall  be  salvaged,  reprocessed, 
condemned,  retained  for  disposition  by 
the  veterinarian,  or  allowed  to  proceed 
down  the  line  as  a  passed  bird  subject 
to  reinspection.  Poultry  carcasses  with 
certain  defects  not  requiring 
condemnation  of  the  entire  carcass  and 
specified  in  the  partial  quality  control 
agreement  as  defects  the  establishment 
shall  remove,  shall  be  passed  by  the 
inspector,  but  shall  be  subject  to 
reinspection  to  ensure  the  physical 
removal  of  the  specified  defects.  The 
helper,  under  the  supervision  of  the 
inspector,  shall  mark  such  carcasses  for 
trim  when  the  defects  are  not  readily 
obser\'able.  Trimming  of  birds  passed 
subject  to  reinspection  shall  be 
performed  by: 

[J]  The  helper,  time  permitting,  and 

[2]  One  or  more  plant  trimmers 
positioned  after  giblet  harvest  and  prior 
to  reinspection. 

[b]  A  reinspection  station  shall  be 
located  at  the  end  of  each  line.  This 
station  shall  comply  with  the  facility 
requirements  in  S  381.36(d)(2).  The 
inspector  shall  ensure  that  the 
establishment  has  performed  the 
indicated  trimming  of  carcasses  passed 
subject  to  reinspection  by  visually 
monitoring,  checking  data,  and/or 
gather  samples  at  the  station  and  at 
other  critical  points  on  the  line.  Specific 
reinspection  activities  shall  be  based  on 
the  establishment's  partial  quality 
control  system  and  its  performance 
under  that  system  as  determined  by  the 
inspector. 

(ii)  The  approved  quality  control 
program  for  the  establishment  shall 
include  critical  control  points  on  the 
line,  which  shall  be  monitored  by  the 
inspector.  Establishment  quality  control 
employees  shall  operate  the  poultry 
carcass  on-line  quality  control  program 
and  shall  make  immediately  available  to 
inspection  personnel  any  and  all  data 
collected  and  maintained  under  the 
approved  partial  quahty  control 
program. 

(iii)  An  inspector  shall  monitor  the 
establishment's  application  of  the 
poultry  carcass  on-line  quality  control 
program  and  shall  take  corrective  action 
when  he/she  determines  that  the 
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establishment  has  failed  to  maintain  or 
correct  its  process  as  described  in  the 
approved  quality  control  program. 

(iv)  The  maximum  inspection  rate  for 
NELS  shall  be  91  birds  per  minute  per 
eviscerating  line. 

(5)  The  following  requirements  are 
also  applicable  to  the  NTI  System: 

(i)  Inspection  under  the  NTI  System  is 
conducted  in  two  phases,  a  post-mortem 
inspection  phase  and  a  reinspection 
phase.  The  NTI-l  Inspection  System 
requires  that  the  establishment  provide 
one  inspection  station  for  each  line  and 
adequate  reinspection  facilitiates  so 
carcasses  can  be  removed  from  each 
line  for  evaluation.  The  NTI-2 
Inspection  System  requires  that  the 
establishment  provide  two  inspection 
stations  for  each  line  and  adequate 
reinspection  facilities  so  carcasses  can 
be  removed  from  each  line  for 
evaluation. 

[a]  Postmortem  inspection.  Each 
inspection  station  must  comply  with  the 
facility  requirements  in  §  381.36(e)(1). 
Each  inspector  shall  be  flanked  by  an 
establishment  employee  assigned  to  be 
the  inspector's  helper.  The  one  inspector 
on  an  NTI-l  Inspection  System  shall  be 
presented  every  bird.  Each  inspector  on 
an  NTI-2  Inspection  System  line  shall  be 
presented  every  other  bird  on  the  line. 
An  establishment  employee  shall 
present  each  bird  to  the  inspector 
properly  eviscerated  with  the  back  side 
toward  the  inspector  and  the  viscera 
uniformly  trailing  or  leading.  Each 
inspector  shall  inspect  the  inside, 
viscera,  and  outside  of  all  birds 
presented.  The  inspector  shall  determine 
which  bird  shall  be  salvaged, 
reprocessed,  condemned,  retained  for 
disposition  by  a  veterinarian,  or  allowed 
to  proceed  down  the  line  as  a  passed 
bird  subject  to  trim  and  reinspection. 
Turkey  carcasses  with  certain  defects 
not  requiring  condemnation  of  the  entire 
carcass  and  specified  in  the  partial 
quality  control  program  described  in 
paragraph  (d)  of  this  section  as  defects 
the  establishment  shall  remove,  shall  be 
passed  by  the  inspector,  but  shall  be 
subject  to  reinspection  to  ensure  the 
physical  removal  of  the  specified 
defects.  The  helper,  under  the 
supervision  of  the  inspector,  shall  mark 
such  carcasses  for  trim  when  the  defects 
of  birds  passed  subject  to  reinspection 
shall  be  performed  by: 

(1)  The  helper,  time  permitting,  and 

[2]  One  or  more  plant  trimmers 
positioned  after  the  giblet  harvest  and 
prior  to  reinspection. 

[b]  Reinspection.  A  reinspection 
station  shall  be  located  at  the  end  of  the 
lines.  This  station  shall  comply  with  the 
facility  requirements  in  S  381.36(e)(2). 
The  inspector  shall  ensure  that 


establishments  have  performed  the 
indicated  trimming  of  each  carcass 
passed  subject  to  reinspection  by 
visually  monitoring,  checking  data,  and/ 
or  sampling  product  at  the  reinspection 
station  and,  if  necessary,  at  other  points, 
critical  to  the  wholesomeness  of 
product,  on  the  eviscerating  line. 
Specific  reinspection  activities  shall  be 
based  on  the  establishment's  partial 
quality  control  program  described  in 
paragraph  (d)  of  this  section  and  its 
performance  under  that  program  as 
determined  by  the  inspector. 

(ii)  The  approved  partial  quality 
control  program  described  in  paragraph 
(c)  of  this  section  for  the  establishment 
shall  include  critical  control  points  on 
the  eviscerating  line,  which  shall  be 
monitored  by  the  inspector. 
Establishment  quality  control  employees 
shall  operate  the  quality  control 
program,  and  shall  make  immediately 
available  to  inspection  personnel  any 
and  all  data  collected  and  maintained 
under  the  partial  quality  control 
program. 

(iii)  An  inspector  shall  monitor  the 
establishment's  application  of  the 
quality  control  program  described  in 
paragraph  (c)  of  this  section  and  shall 
take  corrective  action  when  he/she 
determines  that  the  establishment  has 
failed  to  maintain  or  correct  its  process 
as  described  in  the  approved  partial 
quality  control  program. 
*        *        *        *        « 

§381.76    [Amended] 

3.  Under  §  381.76,  paragraph  (c)  (3) 
and  (6)  are  amended  by  substituting  the 
words  "Streamlined  Inspection  System" 
for  "Modified  Traditional  Inspection". 

Done  at  Washington.  DC,  on  November  16, 
1988. 

Lester  M.  Crawford. 

Administrator,  Food  Safety  and  Inspection 
Senice. 
(FR  Doc.  88-26809  Filed  11-18-88;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-81-AD;  Amdt.  3»-6076] 

Airworthiness  Directives;  De  Havilland 
Model  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises,  publishes 
in  the  Federal  Register,  and  makes 
effective  as  to  all  persons  an 


amendment  adopting  a  new 
airworthiness  directive  (AD)  which  was 
previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of  de 
Havilland  Model  DHC-8-100  series 
airplanes  by  individual  telegrams.  This 
AD  requires  the  addition  of  interim 
instructions  to  the  Emergency 
Procedures  Section  of  the  Airplane 
Flight  Manual  (AFM).  This  action  is 
prompted  by  incidents  of  inadvertent 
unfeathering  of  a  propeller  after  the 
autofeather  system  had  activated.  This 
condition,  if  not  corrected,  could  result 
in  inadvertent  unfeathering  and  loss  of 
altitude  during  critical  flight  regimes. 
This  action  revises  the  previously  issued 
telegraphic  AD  to  limit  the  number  of 
airplanes  affected,  and  to  provide  for 
the  installation  of  a  modification  which 
will  eliminate  the  need  for  the 
additional  instructions  in  the  AFM. 

DATES:  Effective  December  12. 1988. 
Portions  of  this  AD  were  effective 
earlier  to  all  recipients  of  telegraphic 
AD  T88-12-51.  dated  June  10. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada.  Ltd..  de  Havilland 
Division.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  FAA.  New  England 
Region.  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202.  Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Murry  Schoenberger.  Aerospace 
Engineer.  New  York  Aircraft 
Certification  Office.  ANE-174,  FAA. 
New  England  Region.  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York  11581;  telephone  (516)  791-7421. 
SUPPLEMENTARY  INFORMATION:  On  June 

10, 1988.  the  FAA  issued  telegraphic  AD 
T88-12-51,  applicable  to  de  Havilland 
Model  DHC-6-10G  series  airplanes, 
which  requires  the  addition  of  certain 
instructions  to  the  Emergency 
Procedures  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM).  That  action  was  prompted  by 
two  incidents  where,  during  flight,  the 
propeller  on  Model  DHC-8  series 
airplanes  inadvertently  unfeathered 
after  autofeather  had  occurred. 
Subsequent  investigation  revealed  that 
when  aji  engine  fails  with  the 
autofeather  system  selected  "ON." 
under  certain  conditions,  the  propeller 
could  unfeather  if  either  power  lever  is 
retarded.  This  unfeathering  is  inhibited 
once  the  condition  lever  is  moved  to  the 
"START/FEATHER"  of  "FUEL  OFF" 
position;  furthermore,  this  can  only 


occur  if  there  is  an  abnormal  delay 
between  movement  of  the  power  lever 
and  the  condition  lever.  This  condition, 
if  nor  corrected,  could  lead  to 
inadvertent  unfeathering  and  loss  of 
altitude  during  critical  flight  regimes. 

Subsequent  to  the  issuance  of  that 
AD,  the  manufacturer  developed  a 
modification  to  the  autofeathering 
latching  logic  wiring  which,  when 
installed,  prevents  the  inadvertent 
unfeathering  condition.  Procedures  for 
installation  (retrofit)  of  this  modification 
are  described  in  de  Havilland  Service 
Bulletin  61-12-2.  Revision  A.  dated 
October  28. 1988. 

The  FAA  has  determined  that 
installation  of  this  modification  would 
eliminate  the  need  for  the  (interim)  AFM 
procedures  required  by  the  telegraphic 
AD.  Therefore,  the  final  rule  has  been 
revised  to  reflect  that  installation  of  the 
modification  would  constitute 
terminating  action  for  the  AFM  addition. 
Although,  with  this  action,  the 
modification  is  provided  as  an  optional 
terminating  action,  the  FAA  is 
considering  further  rulemaking  to 
require  the  installation  of  the 
modification  on  all  affected  airplanes. 

Additionally,  de  Havilland  has 
advised  FAA  that  this  modification, 
defined  as  Mod  8/0909,  was  installed  in 
production  on  airplanes.  Serial  Numbers 
114  and  subsequent.  In  light  of  this,  the 
FAA  has  determined  that  those 
airplanes  should  not  be  subject  to  the 
requirements  of  this  AD.  Therefore,  the 
applicability  of  the  final  rule  has  been 
revised  to  reflect  that  only  airplanes. 
Serial  Numbers  1  through  113.  are 
affected. 

The  FAA  has  determined  that  these 
changes  to  the  final  rule,  as  described 
above,  will  not  increase  the  economic 
burden  on  any  operator,  nor  do  they 
increase  the  scope  of  this  AD. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities.among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulaUon  is  an 
emergency  regulation  that  is  not 


considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  this  document  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  If  this 
action  is  subsequendy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Auttiority:  49  U.S.C.  1354(a},  1421  and  1423; 
49  U.S.C.  106(g) 

(Revised  Pub.  L.  97-449,  January  12. 1983); 
and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  Telegraphic  AD  T8&-12- 
51.  issued  June  10, 1988,  by  revising  the 
applicability  statement,  adding  a  new 
paragraph  B.,  and  redesignating  existing 
paragraph  B.  and  C.  as  follows: 

Boeing  of  Canada.  Ltd.  De  Havilland  Division: 

Applies  to  Model  DHC-8-100  series 
airplanes.  Serial  Numbers  1  through  113. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  inadvertent  unfeathering  of  the 
propeller,  accomplish  the  following: 

A.  Within  24  hours  after  the  effective  date 
of  this  AD,  insert  the  following  note  into  the 
Emergency  Operating  Procedures  Section  of 
the  Airplane  Flight  Manual  (AFM)  [PSM-1- 
81-1A(FAA)].  and  alert  all  flight  crews.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  airworthiness  directive  into  the  front  of 
the  Emergency  Operating  Procedures  Section 
(Section  4)  of  the  AFM: 

Note. — Should  an  engine  failure  on  fire 
after  Vi  occur:  Ensure  that  the  emergency 
procedures  of  paragraphs  4.1.2.,  4.2.1.,  and 
4.2.2.  of  PSM  1-81-1  A(FAA)  are  followed. 
The  ENGINE  SHUTDOWN  check,  paragraph 
4.2.1.,  is  not  to  be  commenced  until  entering 
the  third  segment  of  the  takeoff  path.  On 
commencement  of  the  ENGINE  SHUTDOWN 
or  ENGINE  FIRE  (IN  FUGHT)  check, 
paragraph  4.2.1.  or  4.2.2.,  respectively,  the 


check  shoud  be  completed  sequentially  and 
uninterrupted  to  its  conclusion. 

B.  Installation  of  the  modification  to  the 
propellers-autofeather  latching  logic  wiring, 
in  accordance  with  de  Havilland  Service 
Bulletin  8-61-12.  Revision  A,  dated  October 
26, 1988.  constitutes  terminating  action  for  the 
requirements  of  paragraph  A.,  above,  and  the 
required  "Note"  may  be  removed  from  the 
AFM. 

C.  An  alternate  means  of  compliance  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office.  FAA  New 
England  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  Boeing  of  Canada,  Ltd.,  de 
Havilland  Division,  Carratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Moimtain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  FAA,  New  England 
Region,  New  York  Aircraft  Certification 
Office.  181.  South  Franldin  Avenue. 
Room  202,  Valley  Stream.  New  York. 

This  amendment  revises  Telegraphic  AD 
T88-12-51,  issued  June  10, 1988. 

This  amendment  t>ecomes  efi^ective 
December  12. 1988. 

Issued  in  Seattle,  Washington,  on 
Novemt>er  10. 1988. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  88-26807  Filed  11-18-88;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  88-NM-79-AO:  Amdt  39-6072] 

Airworthiness  Directives;  Boeing 
Model  707-300,  -300B,  -300C.  and  -400 
Series  Airplanes. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  707-300 
and  -400  series  airplanes,  which 
currently  requires  modification  of 
horizontal  stabilizers  that  have 
accumulated  8,000  or  more  landings. 
This  amendment  requires  rework  of 
these  stabilizers  if  necessary,  to  prevent 
stress  corrosion  in  the  horizontal 
stabilizer  rear  spar  upper  chord  clevis. 
The  condition,  if  not  corrected,  could 
lead  to  separation  of  the  horizontal 
stabilizer. 

EFFECTIVE  DATE:  December  30. 1988. 
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ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Scott  F.  Romer,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1966. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
79-01-06.  Amendment  39-3388  (44  FR 
2363;  January  11, 1979),  applicable  to 
certain  Boeing  Model  707-300  and  -400 
series  airplanes,  to  require  modification 
of  the  horizontal  stabilizer  to  prevent 
stress  corrosion  in  the  horizontal 
stabilizer  rear  spar  upper  chord  clevis, 
was  published  in  the  Federal  Register  on 
July  21. 1988  (53  FR  27527). 

Interested  persons  hdve  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter,  a  foreign  operator, 
requested  that  the  proposed  compliance 
time  of  1  year  be  extended  to  18  months, 
due  to  this  operator's  low  airplane 
utilization  rate.  The  FAA  does  not 
concur.  Stress  corrosion,  which  has 
resulted  in  the  reported  incidents  of 
cracking,  is  basically  time  dependent, 
not  flight  cycle  dependent.  Therefore, 
the  FAA  has  determined  that  the 
proposed  compliance  time  is  the 
maximum  amount  of  time  allowable  for 
accomplishment  of  the  modification 
without  compromising  safety. 

Paragraphs  A.  and  B.  of  the  final  rule 
have  been  revised  to  include  Boeing 
Service  Bulletin  3253.  Revision  3,  dated 
February  25, 1988.  since  Boeing  Alert 
Service  Bulletin  A3313,  Revision  9  (the 
service  bulletin  reflected  in  the 
proposal)  references  that  service 
bulletin  for  certain  associated 
modification  procedures.  The  FAA  has 
determined  that  this  change  to  the  final 
rule  is  for  clarifying  purposes  only.  It 
does  not  increase  the  economic  burden 
on  any  operator,  nor  does  it  expand  the 
scope  of  the  AD. 

Additionally,  paragraph  A.  has  been 
revised  to  reflect  the  latest  revision  of 
Boeing  Service  Bulletin  3331  as  Revision 
3.  dated  June  15. 1979. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

There  are  approximately  414  Model 
707  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  55  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  100 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $220,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  amoi)|  the  various  levels 
of  government.  Theretore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  if  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  Model  707 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  l.*^e  Federal 
Aviation  Regulations  (14  CFI<  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  superseding  AD  79-01-06. 
Amendment  39-3388  (44  FR  2363; 
January  11, 1979),  with  the  foUowmg 
new  airworthiness  directive: 


Boeing:  Applies  to  all  Model  707-300,  -300B, 
-300C,  and  -400  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
Note!  The  inspections  required  by  AD  85- 
12-01  are  not  changed  by  this  action. 

To  prevent  the  separation  of  the  horizontal 
stabilizer,  accomplish  the  following: 

A.  For  airplanes  on  which  the  modification 
required  by  AD  79-01-06  has  not  been 
accomplished:  Prior  to  the  accumulation  of 
8,000  total  landings,  install  structural 
improvement  kits  on  the  horizontal  stabilizer 
outer  panels  and  center  section  in 
accordance  with  Boeing  Alert  Service 
Bulletin  A3313.  Revision  9.  dated  February  25, 
1988.  Boeing  Service  Bulletin  3253,  Revision  3, 
dated  February  25, 1988.  and  Boeing  Service 
Bulletin  3331,  Revision  3,  dated  June  15, 1979. 

B.  For  airplanes  which  have  been  modified 
in  accordance  with  Boeing  Service  Bulletin 
A3313,  Revision  8.  or  earher  verisions,  or 
Boeing  Service  Bulletin  3253,  Revision  2,  or 
earlier  revisions,  in  compliance  with  AD  79- 
01-06:  Within  one  year  after  the  effective 
date  of  this  AD.  rework  the  clevis  fittings  in 
accordance  virith  Boeing  Alert  Service 
Bulletin  A3313,  Revision  9,  dated  February  25, 
1988,  and  Boeing  Service  Bulletin  3253, 
Revision  3,  dated  February  25, 1988. 

C.  Accomplishment  of  the  modification 
requirements  of  this  AB,  constitutes 
terminating  action  for  this  AD  and  AD's  T7~ 
16-11  and  78-01-04. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  S>outh,  Seatde, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  supersedes  AD  79-01-06. 
Amendment  39-3388. 

This  amendment  becomes  effective 
December  30, 1988. 


Issued  in  Seattle,  Washington,  on 
November  4, 1988. 
Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

JFR  Doc.  88-26806  Filed  11-18-88;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  88-CE-34-AD;  Aotdt.  39-6061] 

Airworthiness  Directives;  British 
Aerospace  (BAe)  PLC.  IModeis  HP  137 
Jetstream  MIcI,  Jetstreams  200,  and 
3101  (Inciudes  IModel  3100)  Airplanes 
(All  Serial  Numbers) 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts,  and 
revises,  a  new  Airworthiness  Directive 
(AD),  AD  88-21-08R1.  applicable  to 
British  Aerospace  (BAe)  PLC.  Models 
HP  137  Jetsb-eam  Mkl.  Jetstreams  200. 
and  3101  (includes  Model  3100) 
airplanes  (all  serial  numbersj,  and 
codifies  the  corresponding  emergency 
AD  letter  dated  October  14. 1988.  as 
revised,  into  the  Federal  Register.  This 
AD  requires  initial  and  recurring  visual 
inspections  of  the  securing  rivet  of  the 
flap  torque  shaft  universal  joint  and 
replacement  of  the  universal  joint 
assembly  if  the  rivet  has  failed  or  has 
excessive  end  play.  This  condition, 
which  was  found  during  an  air  carrier 
inspection,  could  result  in  loss  of  control 
of  the  airplane  due  to  asymmetric  flap 
deployment.  The  actions  of  this  AD  will 
preclude  asymmetric  flap  deployment 
due  to  failure  of  the  universal  joint  rivet. 

DATES:  Effective  Date:  November  26. 
1988.  to  all  persons  except  those  to 
whom  it  has  already  been  made 
effective  by  priority  letter  from  the  FAA 
dated  October  14, 1988,  and  is  identified 
as  AD  86-21-08. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  BAe  Jetstream  Alert  Service 
Bulletin  (ASB)  27-A-IA-881041.  signed 
October  6. 1988.  and  amended  by  the 
Addendum  ASB-A-JA-881041.  dated 
October  8, 1988.  applicable  to  this  AD, 
may  be  obtained  from  British  Aerospace 
PLC,  Manager,  Product  Support.  Civil 
Aircraft  Division,  Prestwick  Airport. 
Ayrshire.  KA9  2RW.  Scotland;  telephone 
(44-292)  79888;  or  British  Aerospace. 
Inc..  Librarian,  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041;  telephone  (703)  435-9100.  This 
information  may  also  be  examined  at 
the  Rules  Docket.  Office  of  the  Assistant 


Chief  Counsel.  Room  1558.  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Ebina,  Aircraft  Certification 
Division,  AEU-100.  Europe,  Africa,  and 
Middle  East  Office.  FAA.  c/o  American 
Embassy.  B-1000  Brussels,  Belgium; 
telephone  (322)  513.38.30;  or  Mr.  John  P. 
Dow,  Sr..  FAA,  ACE-109,  601  East  12th 
Street.  Kansas  City.  Missouri  64106; 
telephone  (816)  426-6932. 
SUPPLEMENTARY  INFORMATION:  During 
an  inspection  of  a  BAe  Jetstream  wing 
flap  actuation  system,  an  air  carrier 
discovered  a  failed  securing  rivet  in  the 
flap  torque  shaft  universal  joint.  If  this 
failed  rivet  was  left  uncorrected, 
asymmetric  flap  deployment  could  occur 
with  resultant  loss  of  control  of  the 
airplane.  As  a  result,  the  manufacturer 
issued  service  information  to  detect  and 
remedy  this  problem  by  describing 
procedures  to  inspect  tiie  securing  rivet 
in  the  flap  torque  shaft  universal  joint, 
and  replace  the  universal  joint  assembly 
if  the  secuiiitg  rivet  has  failed.  The  Civil 
Aviation  Authority  (CAA)  of  the  United 
Kingdom  (UK)  made  compliance  with 
this  service  information  mandatory  in 
the  UK.  The  FAA  reviewed  the 
information  and  circumstances 
involving  the  failed  rivet  and 
determined  that  the  CAA  action  should 
be  made  mandatory  immediately  for 
airplanes  certificated  for  operation  in 
the  U.S.  This  is  an  interim  action 
pending  implementation  of  a  permanent 
modification  not  requiring  recurrent 
inspections. 

The  FAA  determined  that  this  is  an 
unsafe  condition  that  may  exist  in  other 
airplanes  of  the  same  type  design, 
thereby  necessitating  the  priority  letter 
AD.  It  was  also  determined  that  an 
emergency  condition  existed,  that 
immediate  corresponding  action  was 
required,  and  that  notice  and  public 
procedure  thereon  was  impracticable 
and  contrary  to  the  public  interest. 
Accordingly,  the  FAA  notified  all  known 
registered  owners  of  the  airplanes 
affected  by  this  AD  by  priority  mail 
letter  dated  October  14. 1988.  The  AD 
became  effective  immediately  to  these 
individuals  upon  receipt  of  the  letter, 
and  is  identified  as  AD  88-21-08. 

Since  the  unsafe  condition  described 
therein  may  still  exist  on  other  British 
Aerospace  (BAe)  PLC,  Models  HP  137 
Jetstream  Mkl,  Jetstreams  200.  and  3101 
(includes  Model  3100)  airplanes  (all 
serial  numbers),  the  AD  is  being 
published  in  the  Federal  Register  as  an 
amendment  to  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  39)  to 
make  it  effective  to  all  persons  who  did 
not  receive  the  priority  letter 
notification.  Minor  editorial  changes, 


and  a  clarification  of  paragraph  a(l)  of 
the  AD  has  been  made  by  the  addition 
of  paragraph  a(3)  based  upon  comments 
received  from  the  public.  As  a  result,  the 
AD  is  being  revised  and  reissued  as  AD 
88-21-08R1.  Because  a  situation  still 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  foimd 
that  notice  and  pubhc  procedure  hereon 
are  impracticable  and  contrary  to  the 
public  interest  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is  impractical 
for  the  agency  to  follow  the  procedures 
of  Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 
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§39.13    [Amended] 

2.  By  revising  and  reissuing  priority 
letter  AD  88-21-08  as  follows: 

British  Aerospace  (BAe)  PLC:  Applies  to 

Models  HP  137  Jetstream  Mkl.  [etstreains 
200.  and  3101  (includes  Model  3100) 
airplanes  (all  serial  numbers]  certificated 
in  any  category. 
Compliance:  Required  as  indicated,  unless 

already  accomplished. 
To  prevent  loss  of  airplane  control  due  to 

asymmetric  flap  deployment,  accomplish  the 

following: 

(a)  Upon  the  accumulation  of  2,000  cycles 
(1  cycle  equals  1  takeoff  and  1  landing]  or 
within  the  next  25  cycles,  whichever  occurs 
later,  visually  and  tactilely  inspect  the 
securing  rivet  on  the  left  hand  and  right  hand 
universal  joints  of  the  flap  torque  shaft  as 
specifled  in  BAe  Jetstream  Alert  Service 
Bulletin  (ASB)  27-A-JA-681041.  signed 
October  6, 1988,  and  amended  by  the 
addendum  to  ASB  27-A-JA-881041,  dated 
October  8, 1988.  For  each  such  universal  joint: 

(1)  If  the  rivet  has  failed,  or  the  vertical 
displacement  of  the  rivet  exceeds  0.040 
inches,  prior  to  further  flight  replace  the 
torque  shaft  universal  joint  assembly  with  a 
serviceable  part. 

(2)  If  the  vertical  displacement  of  the  rivet 
is  end  float  only  and  does  not  exceed  0.040 
inches  as  described  in  the  above  ASB  as 
amended,  repeat  the  inspection  specified  in 
paragraph  (a]  above  thereafter  at  intervals 
not  to  exceed  50  cycles. 

(3)  If  the  rivet  has  not  failed,  and  has  no 
end  float,  repeat  the  inspection  specified  in 
paragraph  (a)  above  thereafter  at  inter\-als 
not  to  exceed  200  cycles. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Division. 
AEU- 100,  Europe,  Africa,  and  Middle  East 
Office,  FAA,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
refarred  to  herein  upon  request  to  Biitish 
Aerospace  PLC,  Manager.  Product 
Support,  Civil  Aircraft  Division, 
Prestwick  Airport,  Ayrshire,  KA9  2RW, 
Scotland;  telephone  (44-292)  79888;  or 
British  Aerospace,  Inc.  Librarian,  Box 
17414,  Dulles  International  Airport, 
Washington.  DC  20041;  telephone  (703) 
435-9100.  These  documents  may  also  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106. 

This  amendment  becomes  effective  on 
November  26, 1988,  to  all  persons  except 
those  to  whom  it  has  already  been  made 
effective  by  priority  letter  from  the  FAA 
dated  October  14. 1988,  and  is  identified 
as  AD  88-21-08.  This  amendment 
revises  AD  88-21-08,  and  will  be 
identified  as  AD  8a-21-08Rl. 


Issued  in  Kansas  City.  Missouri,  on 
October  28, 1988. 
Barry  O.  Clements, 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Ser\'ice. 

|FR  Doc.  88-28805  Filed  11-18-88:  8:45  am] 

BIlXINa  CODE  4910-1S-M 


14  CFR  Part  39 

[Docket  No.  88-NM-35-AO;  Amdt  39-6019] 

Airworthiness  Directives;  iUcDonnell 
Dougias  IModel  DC-9-10,  -20.  -30,  -40, 
-50,  and  C-9  (IMilitary)  Series  Ahplanes 

AOINCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-30  series  airplanes,  which 
currently  requires  structural  inspections 
and  repair  or  replacement,  as  necessary, 
to  assure  continued  airworthiness.  This 
AD  would  expand  the  applicability  of 
that  AD  to  include  certain  Model  DC-&- 
10,  -20.  -30,  -40.  and  -50  series 
airplanes.  This  action  is  prompted  by  a 
structural  reevaluation  which  has 
identified  certain  principal  structural 
elements  likely  to  develop  fatigue 
cracks,  as  these  airplanes  approach  and 
exceed  the  manufacturer's  original 
design  life  estimates.  Fatigue  cracks  in 
these  areas,  if  not  detected  and 
corrected,  could  compromise  the 
structural  integrity  of  these  airplanes. 
DATES:  Effective:  December  23, 1988. 
The  incorporation  by  reference  of 
certain  pubhcations  listed  in  this 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  December  23. 
1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  9C846,  Attention:  Director, 
Publications  and  Training,  Cl-LOO  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  at  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  N.  Asahara,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122L. 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5321. 

SUPPUEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  87- 


14-07.  Amendment  39-5630  (52  FR  25589; 
July  8, 1987),  to  require  inspections,  and 
repair  or  replacement,  as  necessary,  of 
the  Principal  Structural  Elements  (PSE)        / 
listed  in  McDonnell  Douglas  report 
number  L26-008.  Rl,  DC-9  Supplemental 
Inspection  Document  (SID),  was 
published  in  the  Federal  Register  on 
April  28, 1988  (53  FR  16724).  The 
comment  period  for  the  proposal  closed 
July  1. 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received. 

The  first  commenter  supported  the 
proposal. 

The  second  commenter  stated  that  the 
SID  program,  as  implemented,  does  not 
generate  the  required  confidence  by 
inspection  of  the  defined  sample  in  that 
the  sample  size  is  inspected  at  a  much 
lower  design  life  than  that  defined  by 
the  Supplemental  Inspection  Document 
(SID)  criteria.  The  commenter  suggested 
that  a  much  larger  sample  size  is 
required  to  provide  the  necessary 
confidence.  The  FAA  does  not  concur. 
In  reviewing  the  SID  criteria,  the  FAA 
finds,  at  this  time,  no  major 
discrepancies  or  omissions  in  the 
statistical-probability  base  which  may 
discredit  the  results  being  sought. 
However,  the  FAA  is  acutely  aware  of 
additional  work  being  developed  in  this 
area  and  will  be  kept  apprised  by  the 
manufacturer  of  further  iterations  of  the 
Supplemental  Inspection  Program. 
Should  the  existing  Supplemental 
Inspection  Program  require  revisions, 
the  FAA  may  consider  further 
rulemaking  to  revise  this  AD  to 
incorporate  that  program. 

The  commenter  further  advised  lh;^t 
when  design  life  estimate  is  advanced, 
in  using  the  sampling  technique,  there 
are  possibilities  for  the  existence  of 
cracks  outside  the  sample  population. 
The  FAA  concludes  that  no  one  program 
can  assure  optimal  safe  guards  for  the 
likelihood  of  finding  all  cracks.  The  SID 
program  is  intended  to  supplement  the 
operators'  normal  maintenance  program 
by  mandating  a  physical  examination  of 
those  critical  structural  elements 
identified  by  a  damage  tolerance 
assessment  of  the  airplane.  The  SID, 
integrated  with  operator  vigilance  and  a 
well-developed  and  diligently  practiced 
normal  maintenance  program,  may 
prolong  the  service  life  of  the  airplane. 
The  FAA  has  been  apprised  by  the 
manufacturer  that  it  is  undertaking  a 
review  of  the  Supplemental  Inspection 
Program.  Should  this  program  required 
revisions,  the  FAA  may  consider  further 


rulemaking  to  reivse  this  AD  to 
incorporate  those  revisions. 

The  final  rule  has  been  revised  to 
remove  all  references  to  the  use  of  "later 
FAA-approved  revisions  of  the 
applicable  service  bulletin,"  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  D. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1960 
(Pub.  L.  96-511)  and  have  been  assigned 
OMB  control  number  2120-0056. 

It  is  estimated  that  136  airplanes  of 
U.S.  registry  and  14  U.S.  operators  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  1.000  manhours  to 
incorporate  the  Supplemental  Inspection 
Program  for  a  typical  operator.  The 
average  labor  charge  is  estimated  to  be 
$40  per  manhour.  Based  on  these  figures, 
the  total  cost  to  U.S.  operators  to 
incorporate  the  SID  program  is 
estimated  to  be  $560,000. 

The  recuning  inspection  impact  on  the 
affected  operators  is  estimated  to  be  341 
manhours  per  airplane  per  year,  at  an 
average  labor  cost  of  $40  per  manhour. 
Based  on  these  figures,  the  annual 
recurring  cost  of  this  AD  is  estimated  to 
b--  $1,855,040. 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$2,415,040  for  the  first  year,  and 
$1  855,040  for  each  year  thereafter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
slates,  on  the  relationship  between  the 
rational  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  s jfficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federali-.m  Assessment. 

For  th<  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
undei  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few.  if  any.  Model 
DC-9  series  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART39— [AiMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§  39.13    [Amended J 

2.  By  revising  the  applicability 
statement  and  paragraph  A.  of  AD  87- 
14-07.  Amendment  39-5630  {52  FR  25589; 
July  8. 1987).  to  read  as  follows: 
McDonnell  Douglas:  Applies  to  McDonnell 

Douglas  Model  DC-9-10.  -20.  -30.  -40, 
-50,  and  C-9  (Military)  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  ensure  the  continuing  struntural 

integrity  of  these  airplanes,  accomplish  the 

following: 

A.  Within  one  year  after  the  effective  date 
of  this  AL).  incorporate  a  revision  into  the 
FA/\-approved  maintenance  inspection 
program  which  provides  for  inspection  of  the 
(•rincipal  Structural  Elements  IPSE]  defined  in 
sfiction  2  of  Volume  I  (All  Series)  of 
McDonnell  Dougias  Report  No.  L26-008.  Rl. 
DC-9  Supplemental  Inspection  Document 
(SID],  dated  November  1987.  in  accordance 
with  S-jction  2  of  Volume  III  ot  that 
document.  The  non-destructive  inspection 
techniques  set  forth  in  Volume  11  of  the  SID 
provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD.  .'^11  inspection  results  (negative  or 
positive)  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
of  Section  2  of  Volume  111-87  of  the  SID. 

B.  Cracked  structure  detected  during  the 
inspections  required  by  paragraph  A.,  above, 
must  be  repaired  or  replaced  before  further 
flight,  in  accordance  with  an  FAA-approved 
method. 

C.  Special  flight  permits  may  be  issued  in 
accordar.re  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  An  alternate  means  of  compliance  or  an 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  F.AA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manaper,  Los  Angeles 
Aircraft  Certification  Office. 

McDonnell  Douglas  Report  No.  L26-008. 
DC-9  Supplemental  Inspection  Document 
(SID).  Volume  I— All  Series,  Revision  1. 
Volume  11-10/20.  Volume  11-20/30.  Revision 
1.  Volume  II— JO.  Volume  11-50.  and  Volume 
111-87,  all  dated  November.  1987,  idsniified 
and  described  in  this  directive,  are 
incorporated  by  reference  and  made  a  part 
hereof  pursuant  to  5  U.S  C.  552(a)(1). 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Bouievard. 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Trainir.g.  Cl- 
L65  (54-60).  These  documents  ma\  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  1790  Pacific  Highway 
South,  Seattle.  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street  Long  Beach, 
California. 

This  Amendment  becomes  effective 
on  December  23. 1988. 

Issued  in  Seattle.  Washington,  on 
September  6. 1988. 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate, 
A  in: raft  CertificotionService. 
|FR  Doc.  88-26701  Filed  11-18-88:  8:45  amj 
BILLING  CODE  4913-13-M 


14  CFR  Part  39 

(Docket  No.  87-ANE-06;  Amdt.  39-6074) 

Airworthinejis  Directives,  Teiedyne 
Continental  Motors  GTSIO-520-N 
Series  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (ADI  which 
was  previousli  made  effective  as  to  all 
knov.-n  U.S.  owners  and  operators  of 
certain  Teiedyne  Continental  Motors 
(TCM)  GTS1O-520-N  series  engines  by 
individual  priority  letters.  The  AD 
requires  that  the  proper  torque  be 
assured  on  tiie  regulator  valve  cover 
attaching  screws  for  the  rotary  fuel 
pump.  The  AD  is  needed  to  prevent 
possible  fuel  pump  leaks,  fluctuating  fuel 
flow,  engine  failure,  and/or  engine 
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compartment  fire  which  could  result  in 
loss  of  engine  power  and  possible  loss 
of  the  aircraft. 

DATES:  Effective  December  1, 1988,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD,  issued 
February  12, 1987,  which  contained  this 
amendment. 

Compliance  required  within  the  next 
ten  fight  hours,  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Robinette.  Aerospace  Engineer, 
Propulsion  Branch,  ACE-140A,  Atlanta 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  1669  Phoenix 
Parkway,  Suite  210,  Atlanta,  Georgia 
30349;  telephone  (404)  991-3810. 
SUPPLEMENTARY  INFORMATION:  On 
February  12, 1987,  a  priority  letter  AD 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  TCM 
GTSIO-520-N  series  engines.  The  AD 
requires  that  the  proper  torque  be 
assured  on  the  regulator  valve  cover 
attaching  screws  for  the  rotary  fuel 
pump  on  the  GTSIO-520-N  series 
engines.  It  has  been  determined  that  fuel 
leaks  can  occur  because  the  four 
attaching  screws  are  not  properly 
torqued.  Four  such  cases  were  reported 
in  the  United  Kingdom,  and  TCM 
returned  their  entire  stock  of  this  type 
fuel  pump  to  Lear  Siegler  for  correction. 
AD  action  was  necessary  to  prevent 
possible  fuel  leaks,  fluctuating  fuel  flow, 
engine  failure,  and/or  engine 
compartment  fire  in  TCM  GTSIO-520-N 
series  engines  which  could  result  in  loss 
of  engine  power  and  possible  loss  of  the 
aircraft. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letter  AD,  issued 
February  12, 1987.  as  to  all  known  U.S. 
owners  and  operators  of  TCM  GTSIO- 
520-N  series  engine.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion:  The  FAA  has  determined 
that  this  regulation  is  an  emergency 
regulation  that  is  not  considered  to  be 
major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  detennined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft, 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12,  1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Teledyne  Continental  Motors:  Applies  to 
GTSIO-520-.\  Series  Engines  equipped  with 
rotary  fuel  pump,  P/N  643367  or  643367 A2, 
mamrfasUired  by  Lear  Siegler  Romeo. 

Compli^ce  is  required  within  the  next  10 
flight  ho^irs,  after  the  effective  date  of  this 
AD,  unlaws  already  accomplished.  To  prevent 
possiMe  fuel  pump  leaks,  fluctuating  fuel 
floW,  engine  failure,  and/or  engine 
compartment  fire:  notwithstanding  prior 
accomplishment  of  the  referenced  service 
bulletins,  accomplish  the  following: 

For  all  GTSIC)--520-N  series  engines: 

(a)  Visually  inspect  the  attaching  screws  on 
the  regulator  valve  cover  of  fuel  pump,  P/N 
643367  or  643367 A2.  for  blue  or  green  paint 
markings  on  the  head  of  at  least  one  screw. 

(b)  If  paint  markings  are  present,  proper 
torque  has  been  assured  by  the  manufacturer. 
Therefore,  make  appropriate  Engine  Logbook 
entry,  no  further  action  is  required. 

(c)  If  paint  markings  are  not  present; 
accomplish  the  following: 


(1)  Cut  and  remove  the  safety  wire  from  the 
four  attaching  screws  on  the  regulator  valve 
cover  of  fuel  pump,  P/N  643367  or  643367 A2. 

(2)  Loosen  screws  one  full  turn. 

(3)  Tighten  the  four  screws  to  24-27  inch 
pounds. 

(4)  Safety  wire  the  four  screws  with 
MS20995C32  wire. 

(5)  Make  appropriate  Ejigine  Logbook 
entry. 

Note. — Lear  Siegler,  Inc.,  Service  Bulletin 
No.  101SB015,  dated  December  17. 1986.  and 
Teledyne  Continental  Motors  Service  Bulletin 
No.  M87-6,  dated  February  6, 1987.  address 
this  subject. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  .Atlanta 
Aircraft  Certification  Office,  Federal  Aviation 
Administration,  1669  Phoenix  Parkway,  Suite 
210,  Atlanta,  Georgia  30349. 

This  amendment  becomes  effective 
December  1, 1988.  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD,  issued  February  12. 1987. 
which  contained  this  amendment. 

Issued  in  Burlington.  Massachusetts,  on 
November  9,  1988. 
Arthur  J.  Pidgeon, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  88-26800  Filed  11-18-88;  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ASW-151 

Designation  of  Control  Zone  in 
Springdale,  AR,  and  Amendment  of 
Control  Zone  in  Fayetteville,  AR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will 
designate  a  control  zone  at  Springdale, 
AR,  and  will  alter  the  control  zone  at 
Fayetteville,  AR.  The  intended  effect  of 
this  amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  standard  instrument  approach 
procedures  (SIAP)  to  the  Springdale 
Municipal  Airport  and  to  return  to 
public  use  airspace  no  longer  required 
for  the  protection  of  aircraft  arriving/ 
departing  the  Drake  Field  Airport, 
Fayetteville,  AR.  This  action  is 
necessary  since  a  part-time  nonfederal 
airport  traffic  control  tower  (ATCT)  and 
scheduled  air  service  are  provide  at  the 
Springdale  Municipal  Airport. 
Designation  of  a  control  zone  will  allow 
the  Springdale  Municipal  Airport  to  be 
used  as  an  alternate  airport  under 


instrument  flight  rules  (IFR).  The 
alteration  of  the  Fayetteville,  AR, 
Control  Zone  is  necessary,  since  a 
review  indicated  that  there  is  more 
controlled  airspace  than  is  required  for 
the  protection  of  aircraft  arriving/ 
departing  the  Drake  Field  Airport. 
EFFECTIVE  DATE:  0901  U  t.c,  November 
19, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard.  Airspace  and 
Prof:edures  Branch  (ASW-,^34),  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road.  Fort  Worth,  TX. 
75193-0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  22, 1987,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Rrgulatiors  (14  CFR  Part  71)  to 
designate  a  control  zo.tb  at  Springdale, 
AR,  and  to  amend  the  control  zone  at 
Fayetteville,  AR,  (5?  FR  16853). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  control  zone  at  Springdale,  AR,  and 
amends  the  control  zone  at  Fayetteville, 
AR.  The  Springdale  Municipal  Airport 
has  a  part-time  nonfederal  ATCT. 
Designating  a  control  zone  at 
Springdale,  AR,  will  enhance  airport 
usage  and  will  allow  the  airport  to  be 
used  as  an  alternate  under  IFR 
conditions.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft  using  the  Springdale  Municipal 
Airport  under  IFR  and  other  aircraft 
operating  VFR.  A  review  of  the  control 
zone  at  Fayetteville,  AR,  indicated  that 
there  was  more  controlled  airspace  than 
really  necessary.  The  alteration  of  the 
Fayetteville  Control  Zone  will  return  to 
public  use  airspace  no  longer  required 
for  the  protection  of  aircraft  arriving/ 
departing  the  Drake  Field  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  u-arrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routi.ie  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFT^  Part  71)  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  71 
conlinues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a).  13o4(a),  1510; 
Executive  Order  10854:  49  U  S.C.  106fg) 
(Revistd  Pub.  L.  97-449.  January'  12, 1983):  14 
CFR  11.69. 

§71.171    [Amended] 

2  Section  71.171  is  amended  as 
follows: 

Springdale,  AR  (New) 

Within  a  5-mile  radius  of  the  Springdale 
Municipal  Airport  (Latitude  36°10  35"N.. 
Longitude  94°07' 09"W.).  This  control  zu.ne  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dstes  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Fayetteville,  AR  [.Amended] 

Within  a  5-mile  radius  of  the  Drake  Field 
Airport  (Latitude  36°00'18"N.,  Longitude 
94  1012  'W.j.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Fort  Worth.  TX.  on  August  21. 
1987. 

Larry  L.  Craig. 

Manager  Air  Traffic  Division.  Southwest 
Region. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register 
November  16, 1988. 

[FR  Doc.  88-26802  Filed  11-18-88;  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  Part  156 

[Docket  25723;  Adoption  of  Pert  156] 

State  Block  Grant  Pilot  Program; 
Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments;  correction. 

SUMMARY:  Fy\A  is  correcting  errors  in 

Amendment  Number  156-1,  "State  Block 

Grant  Pilot  Program."  In  FR  Doc.  88- 

24242,  published  Thursday,  October  20, 

1988,  on  page  41302,  please  remove 

"Amdt.  No.  15&-1"  from  the  heading  and 

replace  with  the  words  "Adoption  of 

Part  156". 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Mark  Bcisse,  Office  of  Airport 

Planning  and  Programming.  (APP-51fl). 

FederHl  Avia'ion  Adrr-.inistration, 

telephone  (202)  267-8724. 

Michael  D.  Triplet!.  „ 

Ducket  Section.  Program  Management  Staff, 

.■\CC-JO. 

[FR  Doc.  88-26700  Filed  11-18-88.  8:45  am] 

BILLING  CODE  4910-1^-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  and 

Supervising  Federal  Prisoners 

agency:  United  States  Parole 

Com.mission. 

action:  Final  Rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  adopting  an  interpretative  regulation 
that  clarifies  the  parole  eligibility  status 
of  Firearms  Act  violators  under  26 
U.S.C.  5871,  who  committed  their  crimes 
on  or  after  October  12.  1984,  the 
effective  date  of  the  Sentencing  Reform 
Act  of  1984.  That  law  deleted  the  early 
parole  eligibility  provision  of  section 
5871,  effective  October  12. 1984.  This 
rule  makes  clear  the  Commission's 
interpretation  that  18  U.S.C.  42C5(a) 
makes  these  offenders  eligible  for  parole 
after  service  of  one-third  of  their 
sentences,  but  only  if  the  crime  was 
committed  prior  to  November  1. 1987. 
when  eligibility  for  parole  was 
abolished  for  all  federal  offenders. 

EFFECTIVE  DATE:  December  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  G.  McLeod.  Attorney.  US.  Parole 
Commission,  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland,  Telephone 
(301)  492-5959. 
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SUPPLEMENTARY  INFORMATION:  In  1984. 
Congress  amended  26  U.S.C.  5871  to 
delete  the  language  in  that  statute  that 
made  violators  thereof  eligible  for 
parole  as  the  Commission  "shall 
determine."  See  section  227  of  the 
Sentencing  Reform  Act  of  1984,  Pub.  L. 
98-473.  This  deletion  raised  the  question 
of  whether  such  persons  are  eligible  for 
parole  at  all. 

The  Commission  has  decided  that,  for 
violators  of  section  5871  who  committed 
their  offenses  between  October  12, 1984 
and  November  1, 1987, 18  U.S.C.  4205(a), 
the  general  parole  eligibility  statute, 
makes  them  eligible  for  parole  after 
service  of  one-third  of  their  term  or 
terms,  if  over  one  year. 

Effective  November  1, 1987, 18  U.S.C. 
4205(a)  was  abolished  for  all  offenses 
committed  from  that  date  forward,  and 
kept  in  place  by  a  savings  provision, 
section  235(b)(1)  of  the  Sentencing 
Reform  Act  of  1984,  only  for  offenses 
committed  prior  to  that  date.  See  Pub.  L. 
100-182,  the  Sentencing  Act  of  1987. 
Hence,  section  5871  offenders  who 
commit  their  crimes  on  or  after 
November  1, 1987.  are  no  longer  eligible 
for  parole  at  any  time. 

The  Commission's  current  regulations 
continue  to  reflect  only  the  law 
applicable  to  section  5871  offenses 
committed  prior  to  October  12. 1984,  the 
effective  date  of  the  Sentencing  Reform 
Act  of  1984.  Therefore,  the  Commission 
has  decided  to  amend  this  regulation  to 
define  the  parole  eligibihty  of  section 
5871  offenders  who  committed  their 
crimes  between  October  12, 1984  and 
November  1, 1987. 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Fart  2 

Administrative  practice  and 
procedure.  Probation  and  Parole, 
Prisoners. 

28  CFR  Part  2  is  amended  as  follows: 

PART  2— {AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  L  S.C.  4203(a)(1)  and 
4204(aK6). 

2.  28  CFR  2.2(d)  is  revised  to  read  as 
follows: 

§2.2    [Amended] 

***** 

(d)  If  the  Court  has  imposed  a 
maximum  term  or  terms  of  more  than 
one  year  pursuant  to  18  U.S.C.  924(a)  or 
26  U.S.C.  5871  [violation  of  Federal  gun 
control  laws],  a  Federal  prisoner  serving 


such  term  or  terms  may  be  released  in 
the  discretion  of  the  Commission  as  if 
sentenced  pursuant  to  18  U.S.C. 
4205(b)(2).  However,  if  the  prisoner's 
offense  was  committed  on  or  after 
October  12, 1984.  and  the  Court  imposes 
a  term  or  terms  under  26  U.S.C.  5871,  the 
prisoner  is  eligible  for  parole  only  after 
service  of  one-third  of  such  term  or 
terms,  pursuant  to  18  U.S.C.  4205(a). 
***** 

Issued  at  Chevy  Chase,  Maryland. 
November  1, 1988. 

Benjamin  F.  Baer. 

Chairman.  U.S.  Parole  Commission. 

(FR  Doc.  88-26849  Filed  11-18-88:  8:45  am) 

8IUJNG  CODE  4410-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD8-88-15] 

Drawbridge  Operation  Regulations; 
Tchef uncta  River,  Louisiana 

agency:  U.S.  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  and  the  town  of 
Madisonville.  the  Coast  Guard  is 
changing  the  regulation  governing  the 
operation  of  the  swing  span  bridge  on 
State  Route  22  across  the  Tchefuncta 
River,  mile  2.5  at  Madisonville,  St. 
Tammany  Parish,  Louisiana,  by 
permitting  the  draw  to  open  only  on  the 
hour  and  half-hour  between  5  a.m.  and  8 
p.m.,  and  to  open  on  signal  at  all  other 
times.  This  change  is  being  made  to 
relieve  vehicular  traffic  congestion.  The 
opening  of  the  draw  on  a  regulated  basis 
will  allow  motorists  to  plan  crossings  in 
conjunction  with  the  regulated  openings 
and  will  impose  little  inconvenience  to 
vessel  traffic. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  On  9 
September  1988,  the  Coast  Guard 
published  a  proposed  rule  (53  FR  35094) 
concerning  this  amendment.  The 
Commander,  Eighth  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  22  September  1988. 
In  each  notice  interested  parties  were 
given  until  24  October  1988  to  submit 
comments. 
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Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  Wachter,  project  officer,  and 
Commander  J.A.  Unzicker.  project 
attorney. 

Discussion  of  Comments 

Five  letters  of  comment  were  received 
in  response  to  public  notification  of  the 
proposed  rule  change.  The  National 
Marine  Fisheries  Service,  the  Federal 
Emergency  Management  Agency  and 
the  State  of  Louisiana  offered  no 
objection  to  the  change.  Two 
respondents  objected  to  the  proposed 
rule  change,  stating  that  accumulated 
vessels  awaiting  an  opening  of  the 
bridge  would  create  a  hazard  to  vessels. 
The  Coast  Guard  has  carefully 
considered  the  comments  and  believes 
that  the  number  of  vessels  accumulating 
at  the  bridge  will  be  limited  because 
mariners  will  plan  their  arrival  to 
coincide  with  scheduled  openings.  Also, 
there  are  ample  holding  areas  for 
vessels  both  upstream  and  downstream 
of  the  drawspan.  While  the  objectors 
may  be  slightly  inconvenienced  by  the 
regulated  openings,  they  will  still  have 
the  opportunity  to  pass  through  the 
bridge  almost  at  will  with  knowledge  oi 
the  schedule  for  openings  and  with 
minimal  planning.  Therefore,  in  the 
absence  of  significant  objection  to  the 
proposal  as  published  in  (53  FR  35094) 
on  9  September  1988,  the  final  rule  is 
unchanged  from  the  proposed  rule. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  CertiHcation 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that, 
with  some  planning  by  vessel  operators 
that  use  the  waterway,  openings  on  a 
regulated  basis  will  cause  only  minimal 
delay,  or  no  delay,  for  boaters.  Since  the 
economic  impactjof  this  regulation  is 
expected  to  be  sOmpial,  the  Coast 
Guard  certifies  thafWwill  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Proposed  Regulation 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46  and  33 
CFR  1.05-l{g). 

2.  Section  117.500  is  added  to  read  as 
follows: 

§  117.500    Tchefuncta  River. 

The  draw  of  the  SR  22  bridge,  mile  2.5 
at  Madisonville.  shall  open  on  signal; 
except  that,  from  5  a.m.  to  8  p.m.,  the 
draw  need  open  only  on  the  hour  and 
half-hour.  The  draw  shall  open  on  signal 
at  any  time  for  a  vessel  in  distress  or  for 
an  emergency  aboard  a  vessel. 

Dated:  November  4, 1988. 

W.F.  Merlin, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 

[FR  Doc.  88-26892  Filed  11-18-68:  8:45  am) 

BILLINO  CODE  4S10-14-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6688 
[AK-932-09-4214-10;  F-031073] 

Revocation  of  Executive  Order  No. 
1557  and  Partial  Revocation  of 
Executive  Order  No.  7127,  for 
Selection  of  Land  by  the  State  of 
Alaska;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  two 
Executive  orders  insofar  as  they  affect 
3.39  acres  of  public  land  withdrawn  for 
the  McCarty  Military  Reserve.  The  land 
is  no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  This  action 
will  also  classify  the  land  as  suitable  for 
selection  by  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  If  not 
selected  by  the  State,  the  land  will  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  (PLO)  No.  5180.  as 
amended,  and  will  remain  closed  to 
location  for  metalliferous  minerals  until 
a  further  opening  order  is  published. 


EFFECTIVE  DATE:  November  21. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BL\<  Alaska  State 
Office,  701  C  Street,  Box  13,  Anchorage, 
Alaska  99513,  907-271-3342. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714,  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18, 1971,  85  Stat.  708 
and  709;  43  U.S.C.  1616(d)(1),  it  is 
ordered  as  follows; 

1.  This  order  revokes  Executive  Order 
(EO)  No.  1557,  dated  July  3. 1912,  and 
partially  revokes  EO  No.  7127,  dated 
August  6, 1935,  insofar  as  they  affect  the 
following  described  land: 

McCarty  Military  Reserve 

U.S.  Survey  No.  1483.  situated  in  Sec.  8.  T.  9 
S.,  R.  10  E..  Fairbanks  Meridian. 
The  area  described  contains  3.39  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby 
classified  as  suitable  for  and  opened  to 
selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7, 1958,  72  Stat.  339,  et  seq.;  48  U.S.C. 
prec.  21,  or  section  906(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  December  2, 1980,  94  Stat.  2371. 
2437-2438;  43  U.S.C.  1635. 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act.  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
the  land  is  otherwise  available.  Any  of 
the  land  described  herein  that  is  not 
selected  by  the  State  of  Alaska  will  be 
subject  to  the  terms  and  conditions  of 
PLO  No.  5180.  as  amended,  and  any 
other  withdrawal  of  record  and  shall 
remain  closed  to  location  for 
metalliferous  mining  until  a  further 
opening  order  is  published. 

).  Steven  Griles. 

Assistant  Secretary  of  the  Interior 

November  4. 1988. 
[FR  Doc.  88-26846  Filed  11-18-88:  8.45  am] 

ertUNG  COOE  4310-JA-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Ch.  I 
[CGD  86-0331 

Update  of  Cross  References  and 
Correction  of  U.S.C.  Citations 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule  correction. 


summary:  The  Coast  Guard  is 
correcting  errors  in  the  final  rule  which 
appeared  in  the  Federal  Register  on 
September  16, 1988  (53  FR  36022).  The 
subchapter  was  inddvertently  rot 
mentioned  in  document  paragraph 
number  73.  In  various  places  in  that 
document  the  Coast  Guard  removed 
footnotes  12  and  13  from  tables  v;hich 
are  identical  or  nearly  identical  in 
several  subchapters.  However,  the 
Coast  Guard  failed  to  remove  references 
to  footnotes  12  and  13  in  the  text  of  the 
tables.  Since  the  statutory  references  in 
the  footnotes  have  been  repealed,  the 
references  to  them  in  the  table  have  no 
legal  effect  and  should  also  be  removed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bruce  P.  Novak,  (202)  267-1477. 

§2.01-7    [Corrected] 

1.  On  page  36023,  second  column,  line 
56  is  corrected  to  read: 

d.  Footnote  12  and  all  references  to 
footnote  12  in  the  text  of  the  table  are 
removed. 

§  24.05-1    [Corrected] 

2.  On  page  36023,  third  column,  line  28 
is  corrected  to  read: 

d.  Footnote  13  and  all  references  to 
footnote  13  in  the  text  of  the  table  are 
removed. 

§30.01-5    [Corrected] 

3.  On  page  36024,  first  column,  line  12 
is  corrected  to  read: 

iv.  Footnote  12  and  all  references  to 
footnote  12  in  the  text  of  the  table  are 
removed. 

§  70.05-1    [Corrected] 

4.  On  page  36024,  third  column,  line  33 
is  corrected  to  read: 

c.  Footnote  12  and  all  references  to 
footnote  12  in  the  text  of  the  table  are 
removed. 

§  90.05-1    [Corrected] 

5.  On  page  36025,  second  column,  line 
20  is  corrected  to  read; 

c.  Footnote  12  and  all  references  to 
footnote  12  in  the  text  of  the  table  are 
removed. 

§  175.05-1    [Corrected] 

6.  On  page  36026,  second  column,  line 
22  is  corrected  to  read; 

c.  Footnote  12  and  all  references  to 
footnote  12  in  the  text  of  the  table  are 
removed. 

§  188.05-1  [Corrected] 

7.  On  page  36026,  second  column,  line 
61  is  corrected  to  read: 

c.  Footnote  12  and  all  references  to 
footnote  12  in  the  text  of  the  table  are 
removed. 
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§  194.05-9    (Corrected) 

8.  On  page  36027,  second  column,  line 
7  is  corrected  to  read:  "49  CFR  Parts  172. 
173.  and  176". 

§194.05-17    ( Corrected  1 

9.  On  page  36027,  second  column, 
lines  9, 10,  and  11  are  corrected  to  read: 

73.  Section  194.05-ll(b)  is  amended  by 
removing  the  words  "Subpart  146.22  of 
Fhi  1 146  of  Subchapter  N  of  this 
chRpter"  and  inserting  the  words  "49 
CFR  Parts  172, 173.  and  176  '  in  their 
place. 

Dated:  November  10. 19a8 
(FR  Don.  B8-268t)3  Filed  n-"i8-(18;  8:45  am] 
BilLING  CODE  491-014-M 


VETERANS  ADMINISTRATION 
48  CFR  Part  852 

Acquisition  Regulations  Relating  to 
Cost  Comparisons 

AGENCV:  Veterans  Administration. 
ACTION:  Final  rule:  correction. 

SUMMARY:  The  Veterans  Administration 
(VA)  is  correcting  its  final  regulations 
implementing  the  Office  of  Management 
and  Budget  Circular  A-76. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  A.  Figg.  Acquisition  Policy  Staff 
(93).  Office  of  Acquisition  and  Materiel 
Management,  Veterans  Administration. 
BIO  Vermont  Avenue  NVV..  Washington. 
DC.  (202)  233-3054. 

SUPPLEMENTARY  INFORMATION:  In  the 
Feder.il  Register  of  October  26. 1988  (33 
FR  43209)  the  VA  published  its 
regulations  relating  to  cost  comparisons. 
Several  dates  and  one  line  of  text  were 
inadvertently  omitted  from  the  final 
regulation.  The  VA  hereby  corrects  the 
errors. 

Dated:  November  14. 1988. 

C.G.  Verenes, 

Acting  Chief.  Directives  Management 
Divis'on. 

48  CFR  Chapter  8,  is  amended  to  read 
as  follows: 

1.  The  authority  citation  for  Part  8Fi2 
continues  to  read  as  follows: 

Authority:  38  U.SC.  210  and  40  U.S  C. 
486(c). 

2.  On  page  43211.  in  the  middle 
column,  the  amendatory  language  in 
item  3  is  corrected  to  read  as  follows: 

3.  In  Subpart  852.2.  sections  852.207- 
70.  8'i2.207-71,  and  852-72  are  added  to 
read  as  follows; 

3.  In  852.207-70,  the  heading  to  the 
clau-^e  is  revised  to  read  as  follows: 


852.207-70    Report  of  employment  under 

commercial  activities. 


Report  of  Employment  l!nder  Commercial 
Atlivities  (October  1988) 

•  *  K  *  « 

4.  In  852.297-71.  the  heading  to  the 
provision  in  paragraph  (a)  is  revi.sed, 
and  the  heading  and  paragraph  (b)  of 
the  provision  in  paragraph  (b)  is  revised, 
to  read  as  follows: 

852.207-71     Notice  of  cost  companson. 

(a)  •   •   • 

Notice  of  Cost  Comparison  (October  1988) 

•  *  *  •  * 

(b)  ♦  •  * 

Notice  of  Cost  Comparison — Supplement 
(October  1988) 

«  4  «  •  > 

(b)  Biddf'-.'?  icTerurs)  are  placed  on  notice 
thft  this  solic:ta!ion  allows  contractors  to  bid 
(offer)  on  the  basis  of  Contracfor-ovvned. 
Contractor-operated  (COCO)  and/or 
Government-owned.  Covernment-opcrated 
(GOCO)  basis.  However,  a  COCO  method  of 
performance  will  only  be  considered  if  two  or 
more  responsive  and  responsible  financially 
autonomous  firms  bid  (offer)  on  h  COCO 
basis,  and  a  GOCO  bid  will  only  be 
considered  if  two  or  more  responsive  and 
responsible  financially  autonomous  firms  bid 
(offer)  on  a  COCO  basis. 

(End  of  Provision) 

5.  In  852.207-72.  the  heading  to  the 
provision  is  revised  to  read  as  follows: 

852.207-72    Cost  comparison  criteria— VA 
medical  facilities. 


Cost  Comparison  Criteria — VA  Medical 
Facilities  (October  1968) 

***** 

jFR  Doc.  88-2B695  Filed  11-18-«8:  8:45  am] 
BILLING  CODE  S32O-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  380 
IDocket  No.  81012-82121 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (NMF'S),  NOAA,  Commerce. 
ACTION:  Notice  of  final  rule. 

SUMMARY:  The  Secretary  of  Commerce, 
or.  behalf  of  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMU?),  publishes  notice 
of  conservation  and  mr.nagement 


measures  promulgated  by  the 
Commission  and  accepted  in  whole  by 
the  United  States  Government  to 
regulate  catches  in  Convention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Convention)  statistical 
reporting  subarea  48  3.  depicted  at 
Figure  1,  50  CFR  Part  380.  These 
measures  restrict  overall  catches  of 
certain  species  of  fish,  prohibit  the 
taking  of  other  species,  designate  fishmg 
seasons,  and  define  reporting 
requirements. 

EFFECTIVE  DATE:  November  21, 1988. 

ADDRESS:  A  copy  of  the  fiamcwoik 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
.National  Marine  Fisheries  Service, 
Washington,  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Tuttle  [NMFS  Internationa! 
Science,  Development  and  Polar  Affairs 
Division).  202-673-5276. 
SUPPLEMENTARY  INFORMATION:  At  its 
annual  meeting  in  Hobart,  Tasmania,  in 
1986,  CC.\MLR,  of  which  the  United 
States  is  a  member,  adopted  a 
conservation  measure  requiring  the 
Commission  at  its  1987  meeting  to  adopt 
limitations  on  catch,  or  equivalent 
measures,  binding  for  species  upon 
which  fisheries  are  permitted  around 
Convention  statistical  reporting  subarea 
48.3  (South  Georgia)  for  the  1987/88 
season.  For  each  fishing  season  after 
1987/88,  the  Commission  agreed  to 
establish  such  limitations  or  other 
measures,  as  necessary,  around  South 
Georgia  on  a  similar  basis  at  the 
meeting  of  the  Commission  immediately 
preceding  that  season.  Section  380.26 
establishes  the  procedure  through  which 
this  will  be  implemented  each  season. 

The  limitations  on  catch  or  equivah-nt 
measures  will  be  consistent  with  the 
1986  conservation  measure  (7/V),  based 
upon  the  advice  of  the  Scientific 
Committee,  and  take  into  account  data 
resulting  from  recent  fishery  surveys 
around  South  Georgia.  They  will  be 
announced  in  the  Federal  Register  after 
the  meeting  at  which  they  were  adopted. 

Vessels  authorized  to  fish  in  subarea 
48.3  must  appoint  a  designated 
representative  so  that  the  National 
Marine  Fisheries  Service  can  gather  and 
disseminate  the  required  information  in 
the  timely  manner  necessary  for  it  to 
implement  its  treaty  obligations. 

These  regulations  establish  the 
reporting  requirements  for  vessels 
fishing  in  subarea  48.3.  Vessel  operators 
are  required  to  report  in  writing  by 
cable,  telex  or  rt-pifax  personally  or 
through  a  designated  representative 
within  5  days  of  the  end  of  the  ten  day 


reporting  periods  catches  of 
Champsocephalus  gunnari  taken  in 
subarea  48.3  to  the  National  Marine 
Fisheries  Service. 

If  the  seasonal  catch  limitation  for  C. 
gunnari  set  by  the  Commission  is 
reached  before  the  end  of  the  season, 
the  closure  of  the  fishery  will  be 
announced  in  the  Federal  Register. 
NMF'S  will  also  notify  the  designated 
representative  of  the  holder  of  a  permit 
to  fish  in  subarea  48.3  of  the  date  of  the 
closure  of  the  fishery. 

Classiflcation 

The  Secretary  of  Commerce  has 
determined  that  this  rule  is  necessary  to 
implement  the  Antarctic  Marine  Living 
Resources  Convention  Act  of  1984  and 
to  give  effect  to  the  conservation  and 
management  measures  adopted  by  the 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources  and 
agreed  to  by  the  United  States. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  prepared  a  framework 
environmental  assessment  (EA)  for  the 
implementation  of  the  Antarctic  Marine 
Living  Resources  Convention  Act  of 
1984  in  1987.  NMFS  has  reviewed  this 
rule  and  determined  that  the  actions  it 
requires  were  generally  summarized  in 
the  framework  EA  and  are  thus 
excluded  from  further  National 
Environmental  Policy  Act  analysis. 

This  action  is  exempt  from  Executive 
Order  12291  and  section  553  of  the 
Administrative  Procedure  Act  because  it 
involves  a  foreign  affairs  function  of  the 
United  States.  Because  notice  and 
comment  rulemaking  is  not  required  for 
this  rule,  the  Regulatory  Flexibility  Act 
dees  not  apply;  therefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared.  At  present  there  are  no  U.S. 
vessels  or  vessels  subject  to  the 
jurisdiction  of  the  United  States 
harvesting  Antarctic  marine  living 
resources  within  the  area  to  which  these 
regulations  apply,  except  for  research 
purposes.  Presently,  the  only  Antarctic 
resources  affected  are  scientific 
specimens  taken  under  National  Science 
Foundation  permits  and  by  the  U.S. 
Antarctic  Marine  Living  Resources 
directed  research  program.  Accordingly, 
these  regulations  should  not  have  an 
incremental  impact  on  U.S.  vessels 
harvesting  or  performing  associated 
activities  in  the  Convention  area. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
end  Budget  under  Control  Number  0648- 
0194. 


The  annual  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one-half  hour  per  harvester, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Robin  Tuttle,  National  Marine  Fisheries 
Service,  1335  East-West  Highway.  Room 
7240,  Silver  Spring,  Maryland  20910  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  380 

Antarctic,  Fish  and  Wildlife, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  9.  1988. 
lames  W.  Brennan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

F'or  the  reasons  set  out  in  the 
preamble  of  this  rule.  50  CFR  Part  380  is 
amended  as  follows: 

PART  380— ANTARCTIC  MARINE 
LIVING  RESOURCES  CONVENTION 
ACT  OF  1984 

1.  The  authority  citation  for  Part  380 
continues  to  read  as  follows: 

Authority:  16  US  C.  2431  et  seg. 

2.  Section  380.2  of  Subpart  A  is 
amended  by  adding  the  following  three 
terms  in  alphabetical  order: 

§  380.2    Definitions. 
***** 

E.KOCutive  Secretary  means  the 
Executive  Secretary  of  the  Commission 
for  the  Conservation  of  Antarctic 
Marine  Living  Resources. 

***** 

Fisheiy  means. 

(a)  One  or  more  stocks  of  fish  which 
can  be  treated  as  a  unit  for  purposes  of 
conservation  and  management  and 
which  are  identified  on  the  basis  of 
geographical,  scientific,  technical, 
recreational,  and  economic 
characteristics;  and 

(b)  Any  fishing  for  such  stocks. 
Fishing  season  means  the  period  from 

July  1  to  June  30. 


§§  380.20, 380.21  and  380.22 
(Redesignated  as  §§  380.21,  380.22,  and 
380.231  §§  380.23  IRedesignated  as  §  380.20 
and  Revised] 

3.  Subpart  B  is  amended  by 
redesignating  §§  380.20,  380.21  and 
380.22  as  §§  380.21,  380.22.  and  380.23 
respectively,  and  by  redesignating 
existing  S  380.23  and  S  380.20.  and 
revising  it  to  read  as  follows: 

§  380.20    Scientific  researclt. 

The  management  measures  in  this 
subpart  do  not  apply  to  scientific 
research,  unless  otherwise  indicated. 

4.  New  5§  380.24.  380.25.  and  380.26 
are  added  to  Subpart  B  to  read  as 
follows: 

§  380.24    Reporting  requirements  for 
Convention  statistical  reporting  sutiarea 
48.3. 

(a)  The  calendar  month  is  divided  into 
three  reporting  periods;  day  1  to  day  10 
is  period  A.  day  11  to  day  20  is  period  B. 
and  day  21  to  the  last  day  of  the  month 
is  period  C. 

(b)  The  operator  of  any  vessel  fishing 
in  subarea  48.3  must,  within  5  days  of 
the  end  of  a  reporting  period,  report  his 
catch  of  Champsocephalus  gunnari  to 
NMFS.  The  report  must  be  made  in 
writing  by  cable,  telex,  rapifax  or  other 
appropriate  method  to  the  number 
specified  in  the  vessel's  permit,  and 
include  the  vessel  name,  permit  number, 
month,  reporting  period,  and  its  catch  in 
metric  tons  (to  the  nearest  tenth  of  a 
ton)  of  C.  gunnari  taken  in  subarea  48.3. 
An  operator  must  also  submit  a  negative 
report  in  writing  if  no  C.  gunnari  is 
taken  during  the  reporting  period. 

§  380.25    Appointment  of  a  designated 
representative. 

(a)  All  holders  of  permits  authorizing 
fishing  in  subarea  48.3  must  appoint  a 
designated  representative  in  the  United 
States. 

(b)  The  designated  representative  will 
be  notified  of  closures  under  §  380.26 
and  must  transmit  this  information  to 
the  vessel  on  the  grounds. 

(c)  The  designated  representative  may 
receive  catch  reports  from  the  vessel 
and  transmit  the  reports  to  NMF'S  in 
writing. 

§  380.26    Seasonal  restrictions  in 
Convention  statistical  reporting  sut>area 
48.3. 

(a)  Preseason  actions. 

(1)  The  Commission,  at  each  armual 
meeting,  will  specify  limitations  on 
catch  or  equivalent  measures  for  species 
on  which  fisheries  are  permitted  around 
South  Georgia  (subarea  48.3)  binding  for 
that  season. 


46874      Federal  Regbter  /  Vol.  53,  No.  224  /  Monday.  November  21,  1988  /  Rules  and  Regulations 


46875 


(2)  Such  measures  will  be  based  upon 
the  advice  of  the  Scientific  Committee, 
taking  into  account  any  data  resulting 
from  fishery  surveys  around  South 
Georgia. 

(3}  Such  measures  will  be  announced 
after  the  meeting  at  which  they  were 
adopted  through  publication  in  the 
Federal  Register. 

(b)  Inseason  actions. 


(1)  When  90  percent  of  the  seasonal 
catch  limitation  has  been  taken,  the 
Executive  Secretary  will  make  a  final 
estimate  of  the  date  upon  which  the 
seasonal  catch  limitation  will  be 
reached.  The  fishery  involved  will  close 
at  the  end  of  the  last  day  of  the 
reporting  period  within  which  that  date 
falls. 


(2)  The  closure  of  the  fishery  will  be 
announced  in  the  Federal  Register. 

(3)  NMFS  will  notify  the  designated 
representative  of  a  holder  of  a  permit 
that  authorizes  activities  in  the  fishery 
involved  of  the  date  of  the  closure  of  the 
fishery. 

[FR  Doc.  88-26877  Filed  11-10-80;  8 :»5  am] 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested   persons  an 
opportunity  to  participate  in  the  njle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1076 
[DA-89-003] 

Millc  in  the  Southwestern  Idaho* 
Eastern  Oregon  Marketing  Area; 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Southwestern  Idaho- 
Eastern  Oregon  Federal  milk  order.  The 
proposed  relate  to  the  limits  on  the 
amount  of  milk  not  needed  for  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing  a 
majority  of  the  produners  supplying  the 
market  to  prevent  uneconomic 
n.ovements  of  milk.  The  proposed 
suspension  would  be  for  the  months  of 
December  1988  through  May  1989. 

DATE:  Comments  are  due  on  or  before 
.November  28.  1988. 

ADDRESSES:  Comments  (two  copies) 
shou'd  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6456,  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 


impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwestern  Idaho-Eastern 
Oregon  marketing  area  is  being 
considered  for  December  1988  through 
May  1989: 

In  §  1135.13,  paragraphs  (f)(3).  (4),  (5) 
and  (6). 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AiMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2968,  South  Building.  P.O.  Box 
96456,  Washington,  DC  20250-6456.  by 
the  7lh  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  fiimg  comments  is  limited  to  7 
days  to  permit  completion  of  the 
required  procedures  tc  make  the  action 
effective  for  the  month  of  December. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Dairymen's  Creamery  Association, 
Inc.  (OCA),  an  association  of  producers 
that  supplies  much  of  the  market's  fluid 
milk  needs  and  handles  much  of  the 
market's  reserve  milk  supplies, 
requested  the  suspension.  The 
suspension  would  remove  for  December 
1988  through  May  1989  the  limit  on  the 
amount  of  producer  milk  that  a 


cooperative  association  or  other 
handlers  may  divert  from  pool  plants  to 
nonpool  plants. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
80  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  any  month.  Similarly, 
the  operator  of  a  pool  plant  may  divert 
up  to  80  percent  of  its  receipts  of 
producer  milk  (for  which  the  operator  of 
such  plant  is  the  handler  during  the 
month)  during  any  month. 

DCA  indicates  that  operation  of  the 
80-percent  diversion  limit  means  that 
over  2,000,000  pounds  of  milk  m.ust  be 
unloaded  and  re-loaded  each  month  at 
the  cooperative's  Meridian,  Idaho,  pool 
supply  plant  to  be  transferred  to 
nonpool  manufacturing  plants.  Such 
unnecessary  handling  is,  according  to 
the  cooperative,  undertaken  for  the  sole 
purpose  of  meeting  the  delivery 
requirements  of  the  order.  The 
cooperative  states  that  such 
unnecessary  unloading  and  re-loading 
takes  employees'  time  and  requires 
additional  cleaning  of  lines  and  tanks. 

DCA  states  that  the  requested 
suspension  will  allow  the  pooling  of 
producers  who  stand  ready  to  supply 
the  fluid  milk  requirements  of  the 
marketing  area  to  be  handled  without 
undue  expense.  The  cooperative  does 
not  believe  that  the  suspension  would 
encourage  association  with  the  order  of 
the  milk  of  producers  who  are  not  bona 
fide  suppliers  of  the  bottling  needs  of  the 
market.  During  the  requested 
suspension.  DCA  expects  to  evaluc'te 
the  advisability  of  proposing  permanent 
aniendrnents  to  the  ordrr  to  eliminate 
such  unnecessary  handling  in  the  future. 

List  of  Subjects  in  7  CFR  Part  1135 

Nfiik  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1135  continues  to  read  as  follows: 

Authority:  Spcs.  1-19,  48  stdt.  31,  as 
amended:  7  US  C.  601-6'4. 

Signed  at  Washington,  DC,  on  November 
15.  1988. 
|.  Patrick  Boyle. 
Adnu'iiiStrator. 

[FR  Doc.  88-26822  Filed  11-18-88;  6:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  88-NM-121-AD] 

Airworttilness  Directives;  McDonnell 
Douglas  Model  DC-9  Series,  Model 
OC-9-80  Series,  Model  MD-88,  and  C-9 
(Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  McDonnell  Douglas  Model  DC-9. 
DC-9-80,  MD-88,  and  C-9  (military) 
series  airplanes,  which  would  require  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  add  a  preflight 
check  of  all  fuel  pumps.  This  proposal  is 
prompted  by  reports  of  dual  fuel  pump 
failures.  If  a  single  pump  failure  were  to 
go  undetected,  failure  of  the  second 
pump  could  occur,  at  which  time  the 
remaining  fuel,  if  in  the  center  tank, 
would  be  trapped  and  could  result  in 
fuel  starvation  of  one  or  both  engines. 

DATES:  Comments  must  be  received  no 
late  than  January  9, 1989. 

ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
121-AD,  17900  Pacific  Highway  South, 
C-68966.  Seatde,  Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  A.  Richmond,  Flight  Test 
Pilot,  Flight  Test  Branch,  ANM-106L, 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5366. 
SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 


comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-121-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion:  An  FAA  review  of  the 
McDonnell  Douglas  Model  DC-9/DC-9- 
80  series  airplane  fuel  system,  following 
two  recent  incidents  of  dual  center  fuel 
pump  failures,  identified  the  potential 
for  insidious  engine  fuel  starvation 
where  adequate  fuel  is  available  but 
trapped  in  the  aircraft.  It  was 
determined  that,  on  the  Model  DC-9, 
DC-9-80,  ME>-88,  and  C-9  (military) 
series  airplanes,  the  fuel  system  vill 
operate  satisfactorily  following  the 
failure  of  one  pump  in  any  tank,  without 
direct  indication  of  pump  failure.  The 
pump  failure  could  go  undetected  until 
failure  of  the  second  pump  occurs. 

If  this  situation  were  to  occur  in  either 
wing  tank,  that  engine  would  revert  to 
suction  feed.  If  both  center  tank  pumps 
become  inoperative,  center  tank  fuel 
would  be  trapped  in  the  center  tank  and 
would  be  unuseable.  This  condition,  if 
not  corrected:  could  result  in  fuel 
starvation.  This  problem  would  be 
compounded  on  extended  range  flights. 

The  FAA  has  determined  that,  in  most 
cases,  this  situation  can  be  avoided  by  a 
preflight  check  of  each  fuel  pump  to 
verify  its  proper  operation.  Failures 
noted  at  that  time  can  be  corrected  on 
the  ground  and  will  significantly 
decrease  the  potential  for  a  dual  failure 
being  discovered  during  flight. 

Since  this  condition  exist  on  other 
airplanes  of  this  same  type  design,  an 
AD  is  proposed  which  would  require  a 
revision  to  the  approved  Airplane  Flight 
Manual  (AFM)  to  require  a  preflight 
check  to  ensure  the  proper  operation  of 
all  fuel  pumps  in  tanks  containing 
useable  fuel. 

There  are  approximately  1,500  Model 
DC-9  series,  Model  DC-9-80  series. 
Model  MD-88,  and  C-9  (military)  series 
airplanes  in  the  worldwide  fleet.  It  is 
estimated  that  824  airplanes  of  U.S. 
registry  would  be  a^ected  by  this  AD. 
The  required  action  would  not  require 
the  expenditure  of  any  significant 
amount  of  funds  to  accomplish. 


The  regulation  proposed  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  thpse  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  13034;  February  26, 1979);  and  it  is 
further  certified  imder  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  39.13)  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  all  Model 
DC-9  series.  Model  DC-9-80  series. 
Model  MD-88.  and  C-9,  (military)  series 
airplance,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  detect  fuel  pump  failures,  accomplish 
the  following: 

A.  Within  10  calendar  days  after  the 
effective  date  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  add  the 
following,  and  provide  to  flight  crews.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  Ad  is  the  AFM: 


Section  1 — Limitations 

Fuel  Management 

Add  the  following  wording  at  the  beginning 
of  this  section;  "Prior  to  engine  start,  all  tank- 
mounted  fuel  pumps  in  tanlcs  containing 
useable  fuel  must  be  individually  checked  to 
verify  pump  operation  by  observing  the 
respective  inlet  fuel  pressure  low  lights 
extinguish  when  each  individual  pump  is 
turned  on.  DC  start  pumps  that  are 
inoperative  per  the  MEL,  and  center  pumps 
on  aircraft  with  a  pump  failure  alerting 
system  are  not  required  to  be  checked." 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Nodhwest  Mountain  Region. 

Note;  The  request  should  be  forwarded 
through  an  FAA  Prinicipal  Operations 
inspector  (POI),  who  may  add  any  comments 
and  then  send  it  to  the  Managpr,  Los  Angeles 
.Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  .service  information  from  the 
manufacurer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  9C846,  Attention; 
Director  of  Publications.  Cl-LOO  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

Issued  in  Seattle  Washington,  on 
November  1, 1988. 
Leroy  A.  Keith,  Manager, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  88-26803  Filed  11-13-88;  8:45  am] 

BILLING  CODE  4aii>-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-13S-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  and  KC-10A 
(Military)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  DC-10  and  KC-lOA 
(Military)  series  airplanes,  which 
currently  requires  inspection  and  repair, 
if  necessary,  of  the  horizontal  stabilizer 
rear  spar  cap  and/or  upper  rear  skin 
panel  for  fatigue  cracking.  This  action 
would  add  a  requirement  to  repeat  the 
inspections  at  intervals  not  to  exceed 
2.000  landings. 


DATES:  Comments  must  be  received  no 
later  than  January  10,  1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
13&-AD,  17900  Pacific  Highway  South, 
C-689t)6,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90848,  Attention; 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  3229  East  Spring  Street, 
Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kyle  L.  Olsen.  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L.  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5227. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  .Notice  may  be  changed 
in  liyht  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  beiore  and  after  the  closing  date 
for  commpnts,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  F.AA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-136-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion:  On  July  21, 1987,  FAA 
issued  AD  87-06-53-Rl.  Amendment  39- 
5694  (52  FR  28133;  July  28. 1987), 


applicable  to  McDonnell  Douglas  DC-10 
and  KC-lOA  (Military)  scries  airplanes, 
to  require  inspections  and  repair  of  the 
horizontal  stabilizer  upper  outer  section 
rear  spar  cap  or  rear  skin  panel. 

That  action  was  prompted  by  reports 
from  tw  0  operators  of  cracks  found  in 
the  outer  section  of  the  rear  spar  cap  of 
the  horizontal  stabilizer  on  three 
airplanes.  If  not  detected,  a  crack  at  this 
location  on  the  spar  cap  or  skin  panel 
may  progress  until  the  spar  cap  or  skin 
panel  is  severed,  which  could  result  in 
structural  failure. 

At  the  time  AD  87-06-53-Rl  was 
issued,  the  F.\A  was  aware  that 
repetitive  inspections  would  be 
necessary  in  order  to  adequately  detect 
fatigue  cracking  in  the  horizontal 
stabilizer.  The  requirements  of  the 
existing  AD  were  considered  by  t.he 
FAA  as  interim  action. 

Subsequent  to  the  issuance  of  AD  87- 
06-53-Rl,  McDonnell  Douglas 
Corporation  conducted  flight  tests  (and 
has  proposed  to  conduct  ground  fatigue 
tests)  to  verify  the  stress  levels  and 
determine  an  appropriate  repetitive 
inspection.  Currently.  McDonnell 
Douglas  recommends  a  repetitive 
inspection  interval  of  2,000  landings. 

The  FAA  concurs  with  McDonnell 
Douglas'  recommendation  and  has 
determined  that  the  existing  AD  must  be 
revised  to  include  the  repetitive 
inspections.  McDonnell  Douglas  has 
advised  the  FAA  that  its  ground  fatigue 
testing  program  is  continuing.  If  the 
results  of  these  tests  indicate  that  the 
repetitive  in.spection  interval  be 
modified,  the  FAA  may  consider  further 
rulemaking  to  address  this  subject. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A55-i8.  dated  March  23. 1387. 
Revisions  1  dated  May  21. 1988.  and 
Revision  2.  dated  February  8. 198?. 
which  describe  inspection  procedures  to 
detect  cracking  in  the  horizontal 
stabilizer. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  .'VD  amendment  is 
proposed  which  would  amend  AD  87- 
06-53-Rl  to  require  repetitive 
inspections  of  the  horizontal  stabilizer 
upper  outer  section  rear  spar  cap  and 
rear  skin  panel  at  intervals  not  to 
exceed  2.000  landings,  in  accordance 
with  the  service  bulletin  previously 
mentioned.  Any  necessary  repair  must 
continue  to  be  accomplished  in  a 
manner  approved  by  the  FAA. 

Additionally,  this  proposal  would 
delete  all  references  to  the  use  of  "later 
FAA-approved  revisions"  of  the 
applicable  service  bulletin,  in  order  to 
be  consistnt  with  FAA  policy  in  that 


46878 Federal  Register  /  Vol.  53,  No.  224  /  Monday.  November  21.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  224  /  Monday.  November  21.  1988  /  Proposed  Rules 


UMI 


regard.  The  FAA  has  determined  that 
this  change  would  not  increased  the 
economic  burden  on  any  operator,  nor 
would  it  expand  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  D. 

There  are  423  Model  DC-10  series 
airplanes  in  the  worldwide  fleet.  It  is 
estimated  that  153  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  inspection  cost  impact  of  the  AD 
on  U.S.  bperators  is  estimated  to  be 
$6,120  per  year. 

The  regulations  proposed  herein 
would  not  have  sustantial  direct  effect 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  doounent  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regvilatory  Policies  and  Procediu^s  (44 
FR 11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  DC-10  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  containd  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federasl  Aviation  Administration 
proposes  to  amend  9  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  [14 
CFR  39.13]  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.80. 

$39.13    [Amended] 

2.  By  amending  Airworthiness 
Directive  (AD)  87-06-53-Rl, 
Amendment  39-5694  (52  FR  28133;  July 
28, 1987],  as  follows: 

McDonnell  Douglas:  Applies  to  Model  DC- 
10-10,  -lOF.  -15.  -30.  -30F.  -40  and  KC- 
lOA  (Military)  airplanes,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  horizontal 

stabilizer  rear  spar  cap  and/or  upper  rear 

skin  panel  due  to  fatigue  cracking, 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  30.000  flight 
hours  or  7,500  landings,  whichever  occurs 
earlier,  or  within  15  days  after  August  14, 
1987  (the  effective  date  of  Amendment  39- 
5694).  whichever  occurs  later,  unless  already 
accomplished  within  the  last  120'days  since 
August  14, 1987  (the  effective  date  of 
Amendment  39-5694),  conduct  a  dye 
penetrant  or  eddy  current  inspection  of 
horizontal  stabilizer  upper  outer  section  rear 
spar  cap  and  a  visual  inspection  of  the 
horizontal  stabilizer  upper  outer  rear  skin 
panel,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A55-18,  dated 
March  23, 1987,  or  Revision  1,  dated  May  21, 
1987,  or  Revision  2,  dated  February  8, 1988. 

B.  Prior  to  the  accumulation  of  2,000 
landings  after  the  inspection  required  by 
paragraph  A.,  above,  or  within  100  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  2,000  landings,  repeat  the  inspection 
required  by  paragraph  A.,  above. 

C.  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.  or  B., 
above,  repair  before  further  flight,  in  a 
manner  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  CertiHcation  Office,  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  comments  and 
then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

E.  Special  fiight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 


Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 

Issued  in  Seattle,  Washington,  on 
November  2, 1988. 
Leroy  A  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  88-26804  Filed  11-18-68:  8:45  am) 

WLUNQ  COOE  4t10-tS-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  774 
[Docket  No.  80996-8196] 

Reexports  Into  COCOM  Participating 
Countries 


agency:  Bureau  of  Export 
Administration  Commerce. 
ACTION:  Proposed  rule. 


summary:  The  Omnibus  Trade  and 
Competitiveness  Act  (OTCA),  signed  by 
the  President  on  August  23, 1988, 
amends  section  5(a)(4)  of  the  Export 
Administration  Act  of  1979  (EAA)  to 
require  the  removal  of  controls  on  most 
reexports  to  COCOM  and  54(k) 
countries. 

This  rule  proposes  implementing  the 
OTCA  by  expanding  the  permissive 
reexport  provisions  of  S  774.2  of  the 
Export  Administration  Regulations  to 
allow  reexports  of  U.S.  commodities  to 
and  among  COCM  countries,  and 
countries  qualifying  for  full  benefits 
imder  section  5(k)  of  the  EAA,  without 
prior  U.S.  authorization.  Certain  limited 
exceptions  are  specified. 

The  Office  of  Export  Licensing  must 
be  notified  in  writing  when  the  U.S. 
commodities  being  reexported  are  above 
the  PRC  green  zone  level.  The  rule 
specifies  what  information  would  have 
to  be  included  in  the  notice.  While  no 
specific  form  has  been  developed  for 
this  purpose  at  this  time,  BXA  intends  to 
do  so  in  the  future  to  facilitate  OCR 
computerization  of  the  information. 

The  permissive  reexport  provision 
would  also  allow  shipments  into 
Switzerland,  with  the  additional 
requirement  that  a  Swiss  Blue  Import 
Certificate  be  obtained  by  the 
reexporting  party. 

This  procedure  would  not  in  any  way 
alter  the  licensing  requirements  for  such 
items  to  the  Soviet  Union  and  other 
COCOM-proscribed  countries. 
Fiu-thermore,  this  procedure  would  not 
authorize  reexport  to  entities  that  the 
reexporter  knows  or  has  reason  to  know 
are  controlled  in  fact  by  cotuitries  in 
Country  Groups  Q,  W.  Y.  or  Z.  BXA  is 


seeking  a  means  of  assisting  reexporters 
in  identifying  such  entities.  Among  the 
options  that  will  be  considered  is  a  full 
or  partial  list  of  entities  known  to  BXA. 
Comments  on  this  aspect  of  the  proposal 
are  encouraged. 

Section  5(a)(6)  of  the  EAA,  as 
amended  by  the  OTCA,  requires 
issuance  of  a  regulation  to  define 
"supercomputer"  for  purposes  of 
implementing  sections  5(a)  (4)  and  (5)  of 
the  Act.  This  definition  will  be  provided 
in  a  separate  issuance. 
DATE:  Comments  must  be  received  by 
January  5, 1989. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  Patricia  Muldonian, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Muldonian,  Regulations  Branch, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
2440. 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule,  includes  a  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  This  collection, 
which  would  be  included  in  5  774.2,  is 
pending  OMB  approval.  Public  reporting 
burden  for  the  reexport  reporting 
requirement  is  estimated  to  average 
approximately  25  minutes  per  response. 
This  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  Administration,  Bureau  of 
Export  Administration,  Room  3889, 
Department  of  Commerce,  Washington, 
DC  20230  and  to  the  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
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553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
6G4[a)]  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  seclion  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  also  is  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Because  this  rule  is 
being  issued  in  proposed  form,  this  rule 
complies  with  section  13(b)  of  the 
Export  Administration  Act.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  proposed  form  and 
comments  will  be  considered  In  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  January  5, 1989. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations.  All  public  comments 
on  these  regulations  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 


The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4086, 
Department  of  Commerce,  14lh  Street 
and  Pennsylvania  Avenue,  NW., 
Washington  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  sum.marizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  15  CFR  Part  774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  768-799]  are  proposed  to  be 
amended  as  follows: 

PART  774— {AMENDED] 

1.  The  authority  citation  for  Part  774  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.).  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981.  by  Pub.  L  99- 
64  of  July  12. 1985,  and  Pub.  L.  100-418  of 
August  23. 1988;  E.0. 12525  of  July  12, 1985  (."iO 
FR  28757,  July  16, 1985);  Pub.  L.  95-223  of 
December  28, 1977  (50  U.S.C.  1701  et  seq.]: 
E.0. 12532  of  September  9. 1985  (50  FR  36861. 
September  10, 1985),  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925,  September  8, 
1986);  Pub.  L  99-440  of  October  2. 1986  (22 
U.S.C.  5001  et  seq.):  and  E.0. 12571  of 
October  27, 1986  (51  FR  39505.  October  29, 
1986). 

2.  Section  774.2  is  amended  by  adding 
paragraph  (k)  to  read  as  follows: 

§  774.2    Permissive  reexports. 

***** 

(k)  Reexports  to  and  among  COCOM 
participating  countries  and 
Switzerland. — (1)  Except: 

(i)  Supercomputers; 

(ii)  Electronic,  mechanical  or  other 
devices,  as  described  in  §  776.13(a), 
primarily  useful  for  surreptitious 
interception  of  wire  or  oral 
communications;  and 

(iii)  Commodities  intended  for  persons 
or  entities  that  are  controlled  in  fact  (as 
defined  in  §  771.20(a)  (1)  and  (2)]  by  the 
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governments  of  Country  Croups  Q,  W,  Y 
or  Z.  Parties  to  a  reexport  transaction 
who  know  or  have  reason  to  know  that 
the  shipment  is  intended  for  such  an 
entity  may  not  utilize  this  permissive 
reexport  provision. 

(2)  Provided  that: 

(i)  Eligible  commodities  are  for  use  or 
consumption  within  a  COCOM 
participating  country  or  Switzerland,  or 
reexport  is  in  accordance  with  the  other 
provisions  of  the  Export  Administration 
Regulations;  and 

(ii]  For  reexports  into  Switzerland,  the 
reexporting  party  has  obtained  a  Swiss 
Blue  Import  Certificate. 

(3)  Reporting  Requirement: 

Upon- reexport  under  this  §  774.2(k),  a 
party  that  reexports  commodities  that 
are  not  identified  in  any  of  the  Advisory 
Notes  identified  in  Supplement  No.  1  to 
Part  799  (the  Commodity  Control  List) 
must  submit  a  reexport  notification  in 
writing,  signed  by  an  authorized 
representative  of  the  reexporter.  to  the 
Office  of  Export  Licensing,  P.O.  Box  273, 
Department  of  Commerce,  Washington, 
DC  20230,  Attention:  Reexport 
Notification.  The  notification  shall  be 
transmitted  no  later  than  the  next 
business  day  following  shipment,  by  a 
means  intended  to  affect  delivery  within 
five  business  days  of  transmission.  The 
reexport  notification  shall  identify: 

(i)  The  reexporter  and  the  ultimate 
consignee; 

(ii)  The  type  (including  the  ECCN.  if 
known),  quantity  and  value  of  the 
commodity; 

(iii)  The  date  of  the  reexport;  and 

(iv)  The  original  U.S.  export  license 
number  under  which  the  commodity  was 
exported  from  the  U.S.  (if  known)  and 
the  identity  of  the  U.S.  party  from  whom 
the  reexporter  received  the  goods. 

Dated:  November  16. 1988. 
Michael  E.  Zacharia, 
Assistant  Secretary  for  Export 
Administration. 
(FR  Doc.  88-26864  Filed  11-1&-88;  8:45  am) 
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DEPARTMENT  OF  STATE 
Office  of  the  Comptroller 
22  CFR  Part  34 
(SD  220] 

Collection  of  Debts  by  ttie 
Government  Under  the  Debt  Collection 
Acts 

agency:  Department  of  State. 
ACTION:  Proposed  rale. 

SUMMARY:  The  Department  of  State 
proposes  to  add  Part  34  of  22  CFR 


establishing  rules  for  the  collection  of 
debts  owed  to  the  State  Department  and 
the  United  States.  These  rules  are 
published  pursuant  to  31  U.S.C. 
3711(e)(1)  and  implement  the  collection 
procedures  authorized  by  the  Federal 
Claims  Collection  Act  (31  U.S.C.  3701 
through  3719)  as  amended  by  the  Debt 
Collection  Act  of  1982  (Pub.  I.  97-365 
State.  1749).  These  laws  have  been 
implemented  by  the  Federal  Claims 
Collection  Standards  issued  jointly  by 
the  General  Accounting  Office  and  the 
Department  of  justice  (4  CFR  Farts  101 
through  105),  regulations  issued  by  the 
Office  of  Personnel  Management  (5  CFR 
Part  550)  and  the  procedures  prescribed 
by  the  Office  of  Management  and 
Budget  in  Circular  A-129  of  May  9. 1985. 
DATES:  Comments  must  be  received  by 
January  5, 1989. 

ADDRESS:  Comments  should  be  sent  to: 
U.S.  Department  of  State,  M/COMP/FM, 
P.O.  Box  9487,  Arlington,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  A.  Evon,  United  States 
Department  of  State,  Room  4709,  Annex 
15.  Washington,  DC  20520,  phone  (703) 
875-6880. 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  [the  Act) 
authorizes  procedures  for  the  collection 
of  debts  owed  to  the  United  States, 
including  (1)  contracting  for  collection 
services  to  recover  debts  pursuant  to  to 
section  13  of  the  Debt  Collection  Act 
(codified  at  31  U.S.C.  3718);  (2) 
administrative  offset  pursuant  section  10 
of  the  Debt  Collection  Act  (codified  at 
31  U.S.C.  3716);  and  (3)  salary  offset 
pursuant  to  section  5  of  the  Debt 
Collection  Act  (codified  at  5  U.S.C. 
5514).  Although  these  are  separate 
procedures,  any  procedure  may  be  used 
by  itself  or  in  conjunction  with  other 
procedures. 

Executive  Order  12291 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  under  Executive  Order 
12291  because  it  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

State  finds  that  the  proposed  rule  will 
have  no  significant  economic  impact 


upon  a  substantial  number  of  small 
entities:  Within  the  meaning  of  section 
3(a)  of  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  94  State.  1164  (5  U.S.C. 
605(b)).  This  conclusion  has  bten 
reached  because  the  proposed  rule  does 
not  in  itself  impose  any  addititmal 
requirements  upon  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
any  reporting  recordkeeping  provisions 
that  are  included  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB). 

List  of  Subjects  in  22  CFR  Part  34 

Administrative  practices.  Procedures. 
Debt.  Claims. 

Accordingly  it  is  proposed  to  amend 
Title  22  CFR,  Subchapter  D,  (by  adding 
a  new  Part  34  to  read  as  follows: 

PART  34— COLLECTION  OF  DEBTS 

Subpart  A— General  Provision 

Snc. 

34.1  Purpose. 

34.2  Scope. 

34.3  Definitions. 

34.4  Interest,  penalty,  and  administrative 
charges. 

34.5  Exceptions. 

34.6  Use  of  procedures. 

34.7  Other  procedures  or  actions. 

Subpart  B— Administrative  Offset  and 
Referral  to  Collection  Agencies 

34.8  Demand  for  payment. 

34.9  Collection  by  adminislrative  offset. 

34.10  Adminislrative  offset  amounts 
payable  from  retirement  and  disability 
Fund  (Civil  Service,  Foreign  Service, 
etc.). 

34.11  Collection  in  installments. 

34.12  Exploration  of  compromise. 

34.13  Suspending  or  terminating  collection 
action. 

34.14  Referrals  to  the  Department  of  Justice 
or  the  General  Accounting  Office. 

34.15  Collection  services. 

Subpart  C— Salary  Offset 

34.16  Scope. 

34.17  Coordinating  offset  with  another 
Federal  agency. 

34.18  Notice  requirement  before  offset. 

34.19  Request  for  a  hearing. 

34.20  Hearings. 

34.21  Review  of  State  records  related  to  the 
debt. 

34.22  Written  agreement  to  repay  as 
alternative  to  salary  offset. 

34.23  Procedures  for  salary  offset. 

34.24  Non-waiver  of  rights. 

34.25  Refunds. 

Authority:  31  U.S.C.  3701-3719;  5  U.S.C. 
5514;  22  U.S.C.  2658;  22  U.S.C.  3926;  4  CFR  101 
through  105;  5  CFR  Part  550 
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Subpart  A — General  Provision 

S  34.1    Purpose. 

These  regulations  prescribe  the 
procedurefs  to  be  used  by  the  United 
States  jJepartment  of  State  [State]  in  the 
collection' of  claims  owed  to  State  and  to 
the  United  States. 

§  34.2    Scope. 

(a)  Applicability  of  Federal  Claims 
Collection  Standards  (FCCS).  Except  as 
set  forth  in  this  part  or  otherwise 
provided  by  law.  State  will  conduct 
administrative  actions  to  collect  claims 
{including  offset,  compromise, 
suspension,  termination,  disclosure  and 
referral)  in  accordance  with  the  FCCS  of 
the  General  Accounting  Office  and 
Department  of  Justice,  4  CFR  101 
through  105. 

(b)  This  part  is  not  applicable  to: 

(1)  Claims  against  any  foreign  country 
or  any  political  subdivision  thereof,  or 
any  public  international  organization. 

(2)  Claims  where  the  State 
Comptroller  or  his  designee  determines 
that  the  achievement  of  the  purposes  of 
any  provision  of  law  administered  by 
State  require  a  different  course  of 
action. 

§  34.3    Definitions. 

(a)  A  "debt"  or  "claim"  refers  to  an 
amount  of  money  which  has  been 
determined  to  be  owed  to  the  United 
States  from  any  person,  organization  or 
entity,  except  another  Federal  Agency. 
A  debtor's  liability  arising  from  a 
particular  contract  or  transaction  shall 
be  considered  a  single  claim  for 
purposes  of  the  monetary  ceilings  of  the 
FCCS. 

(b)  "Delinquent"  means  a  debt  that 
has  not  been  paid  by  the  date  specified 
in  State's  written  notification  or 
applicable  contractual  agreement, 
unless  other  satisfactory  arrangements 
have  been  made  by  that  date,  or  at  any 
time  thereafter  the  debtor  fails  to  satisfy 
obligations  under  a  payment  agreement 
with  State. 

(c)  "Disposable  pay"  means  the 
amount  that  remains  from  an  employee's 
federal  pay  after  required  deductions 
from  Federal,  State  and  local  income 
taxes;  Social  Security  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs;  premiums  for  life  and  health 
insurance  benefits  and  such  other 
deductions  that  are  required  by  law  to 
be  withheld. 

§  34.4    Interest,  penalty,  and  administrative 
charges. 

Except  as  otherwise  provided  by 
statute,  contract  or  excluded  in 
accordance  with  FCCS.  State  will 
assess: 


(a)  Interest  on  unpaid  claims  will 
follow  existing  Treasury  rules  and 
regulations. 

(b)  Penalty  charges  at  6  percent  a  year 
on  any  portion  of  a  claim  that  is 
delinquent  for  more  than  90  days. 

(c)  Administrative  charges  to  cover 
the  costs  of  processing  and  calculating 
delinquent  claims. 

(d)  Late  payment  charges  shall  be 
computed  from  the  date  of  mailing  or 
hand  delivery  of  the  notice  of  the  claim 
and  interest  requirements. 

(e)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
shall  be  applied  first  to  outstanding 
penalty  and  administrative  cost  charges, 
second  to  accrued  interest,  and  then  to 
outstanding  principal. 

(f)  Waiver.  State  shall  consider 
waiver  of  interest,  penalty  charges  and/ 
or  administrative  charges  in  accordance 
with  the  FCCS,  4  CFR  102.13(g). 

§  34.5    Exceptions. 

(a)  Claims  arising  from  the  audit  of 
transportation  accounts  pursuant  to  31 
U.S.C.  3726  shall  be  determined, 
collected,  compromised,  terminated,  or 
settled  in  accordance  with  the 
regulations  published  under  31  U.S.C. 
3726  (see  41  CFR  Part  01-41). 

(b)  Claims  arising  out  of  acquisition 
contracts  subject  to  the  Federal 
Acquisitions  Regulations  (FAR)  shall  be 
determined,  collected,  compromised, 
terminated,  or  settled  in  accordance 
with  those  regulations  (see  48  CFR  Part 
32). 

(c)  Claims  based  in  whole  or  in  part 
on  conduct  in  violation  of  the  antitrust 
laws,  or  in  regard  to  which  there  is  an 
indication  of  fraud,  presentation  of  a 
false  claim,  or  misrepresentation  on  the 
part  of  the  debtor  or  any  other  party 
having  an  interest  in  the  claim,  shall  be 
referred  to  the  Department  of  Justice  for 
compromise,  suspension,  or  termination 
of  collection  action. 

(d)  Tax  claims  are  excluded  from  the 
coverage  of  this  regulation. 

§  34.6    Use  of  procedures. 

Procedures  authorized  by  this 
regulation  (including  but  not  limited  to 
referral  to  a  debt  collection  agency, 
administrative  offset,  or  salary  offset) 
may  be  used  singly  or  in  combination. 

§  34.7    Other  procedures  or  actions. 

(a)  Nothing  contained  in  this 
regulation  is  intended  to  require  State  to 
duplicate  administrative  proceedings 
required  by  contract  or  other  laws  or 
regulations. 

(b)  Nothing  in  this  regulation  is 
intended  to  preclude  utilization  of 
informal  administrative  actions  or 
remedies  which  may  be  available. 


(c)  Nothing  contained  in  this 
regulation  is  intended  to  deter  State 
from  demanding  the  return  of  specific 
property  or  from  demanding  the  return 
of  the  property  or  the  payment  of  its 
value. 

(d)  The  failure  of  State  to  comply  with 
any  provision  in  this  regulation  shall  not 
serve  as  defense  of  the  debt. 

Subpart  B— Administrative  Offset  and 
Referral  to  Collection  Agencies 

§  34.8    Demand  for  payment 

(a)  A  total  of  three  progressively 
stronger  written  demands  at 
approximately  30-day  intervals  will 
normally  be  made,  unless  a  response  or 
other  information  indicates  that 
additional  written  demands  would 
either  be  unnecessary  or  futile.  When 
necessary  to  protect  the  Government's 
interest,  written  demand  may  be 
preceded  by  other  appropriate  actions 
under  the  FCCS,  including  immediate 
referral  for  litigation  and/or  offset. 

(b)  The  initial  written  demand  for 
payment  shall  inform  the  debtor  of: 

(1)  The  basis  of  the  claim; 

(2)  The  amount  of  the  claim: 

(3)  The  date  when  payment  is  due  30 
days  from  the  date  of  mailing  or  hand 
delivery  of  the  initial  demand  for 
payment 

(4)  The  provision  for  late  payment 
(interest),  penalty  and  administrative 
charges,  if  payment  is  not  received  by 
the  due  date. 

§  34.9    Collection  by  administrative  offset. 

(a)  Offset  will  be  used  whenever 
feasible  and  not  otherwise  prohibited. 
Offset  is  not  required  to  be  used  in 
every  instance  and  consideration  should 
be  given  to  the  debtor's  finanical 
condition  and  the  impact  of  offset  on 
State  programs  or  projects. 

(b)  The  procedures  for  offset  in  this 
section  do  not  apply  to  the  offset  of 
Federal  salaries  under  5  U.S.C.  5514. 

(c)  Before  offset  is  made.  State  will 
provide  the  debtor  with  written  notice 
informing  the  debtor  of; 

(1)  The  nature  and  amount  of  the 
claim; 

(2)  The  intent  of  State  to  collect  by 
administrative  offset,  including  asking 
the  assistance  of  other  Federal  agencies 
to  help  in  the  offset  whenever  possible, 
if  the  debtor  has  not  made  payment  by 
the  payment  due  date  or  has  not  made 
an  arrangement  for  payment  by  the 
payment  due  date: 

(3)  The  right  of  the  debtor  to  inspect 
and  copy  State's,  records  of  the  claim; 

(4)  The  right  of  the  debtor  to  a  review 
of  the  claim  within  State.  If  the  claim  is 
disputed  in  full  or  part,  the  debtor  shall 
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respond  to  the  demand  in  writing  by 
making  a  request  by  the  payment  due 
date  state  within  the  notice  to  the  billing 
office  for  a  review  of  the  claim  with 
State.  The  debtor's  written  response 
shall  state  the  basis  for  the  dispute.  If 
only  part  of  the  claim  is  disputed,  the 
undisputed  portion  must  be  paid  by  the 
date  stated  in  the  notice  to  avoid  late 
payment,  penalty  and  administrative 
charges.  U  State  either  sustains  or 
amends  its  determination,  it  shall  notify 
the  debtor  of  its  intent  to  collect  the 
claim,  with  any  adjustments  based  on 
the  debtor's  response  by  administrative 
offset  unless  payment  is  received  within 
30  days  of  the  mailing  of  the  notification 
of  its  decision  following  a  review  of  the 
claim. 

(5)  The  right  of  the  debtor  to  offer  to 
make  a  written  agreement  to  repay  the 
amount  of  the  claim. 

(6)  The  notice  of  offset  need  not 
include  the  requirements  of  paragraph 
(c)  (3),  (4).  or  (5)  of  this  section  if  the 
debtor  has  been  informed  of  the 
requirements  at  an  earlier  stage  in  the 
administrative  proceedings,  e.g.,  if  they 
were  included  in  a  final  contracting 
officer's  decision. 

(d)  State  will  prornpliy  make  requests 
for  offset  to  other  agencies  known  to  be 
holding  funds  payable  to  a  debtor  and, 
when  appropriate,  place  the  name  of  the 
debtor  on  the  "List  of  Contractors 
Indebted  to  the  United  States  ".  State 
will  provide  instructions  for  the  transfer 
of  funds. 

(e)  State  will  promptly  process 
requests  for  offset  from  other  agencies 
and  transfer  funds  to  the  requesting 
agency  upon  receipt  of  the  written 
certification  that  the  person  owes  the 
debt  and  that  the  employee  has  been 
given  the  procedural  rights  required  by  5 
U.S.C.  5514  and  5  CFR  Part  550.  Subpart 
K. 

§  34.10    Administrative  offset  amounts 
payable  from  retirement  and  disability 
funds  (Civil  Service,  Foreign  Service,  etc.). 

(a)  Unless  otherwise  prohibited  by 
law.  State  may  request  that  monies  that 
are  due  and  payable  to  a  debtor  from 
the  Civil  Service  Retirement  and 
Disability  Fund,  Federal  Employee 
Retirement  Fund,  or  the  Foreign  Service 
Retirement  Fund  be  administratively 
offset  in  reasonable  amounts  in  order  to 
collect  in  one  full  payment  or  a  minimal 
number  of  payments,  debts  owed  the 
United  States  by  the  debtor.  Such 
requests  shall  be  made  to  the 
appropriate  officials  of  the  respective 
fund  servicing  agency  in  accordance 
with  such  regulations  as  may  be 
prescribed  by  the  Director  of  that 
agency. 


(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a)  of  this  section.  State  shall  include 
written  statements  that: 

(1)  The  debtor  owes  the  United  States 
a  debt,  including  the  amount  of  the  debt. 

(2)  State  has  complied  with  the 
applicable  statutes,  regulations,  and 
procedures  of  the  respective  fund 
servicing  agencies. 

(3)  State  has  complied  with  the 
requirements  of  §  34.9  of  this  part, 
including  any  required  hearing  or 
review. 

(c)  Once  State  decides  to  request 
offset  under  paragraph  (a)  of  this 
section,  it  will  make  the  request  as  soon 
as  practical  after  completion  of  the 
applicable  procedures  in  order  that  the 
fund  servicing  agency  may  identify  the 
debtor's  account  in  anticipation  of  the 
time  when  the  debtor  requests  or 
becomes  eligible  to  receive  payments 
from  the  fund.  This  will  satisfy  any 
requirements  that  offset  will  be  initiated 
prior  to  expiration  of  the  applicable 
statute  of  limitations. 

(d)  If  State  collects  part  or  all  of  the 
debt  by  other  means  before  deductions 
are  made  or  completed  pursuant  to 
paragryph  (a)  uf  this  section.  State  shall 
act  promptly  to  modify  or  terminate  its 
request  for  oflset  under  paragraph  (a)  of 
this  section. 

(e)  This  section  does  not  require  or 
authorize  the  fund  servicing  agency  to 
review  the  merits  of  the  State 
determination  relative  to  the  amount 
and  validity  of  the  debt,  its 
determination  on  waiver  under  an 
applicable  statute,  or  its  determination 
whether  to  provide  an  oral  hearing. 

§  34. 11    Collection  in  InstallmenU. 

Whenevei  feasible,  and  except  as 
required  otherwise  by  law,  debts  owed 
to  the  United  States,  together  with 
interest,  penalties,  and  administrative 
costs  are  required  by  this  regulation, 
should  be  collected  in  one  lump  sum. 
This  is  true  whether  the  debt  is  being 
collected  under  administrative  offset  or 
by  another  method,  including  voluntary 
payment.  However,  if  the  debtor  is 
financially  unable  to  pay  the 
indebtedness  in  one  lump  sum,  payment 
may  be  accepted  in  regular 
installments.  If  State  agrees  to  accept 
payment  in  installments,  it  will  obtain  a 
legally  enforceable  written  agreement 
from  the  debtor  that  specifies  all  of  the 
terms  of  the  arrangement  and  which 
contains  a  provision  accelerating  the 
debt  in  the  event  the  debtor  defaults. 
The  size  and  frequency  of  the  payments 
should  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  ability  to  the  debtor 
to  pay.  If  possible  the  installment 
payments  should  be  sufficient  in  size 


and  frequency  to  liquidate  the 
Government's  claim  within  three  years. 

§  34.12    Exploration  of  compromise. 

State  may  attempt  to  effect 
compromise  in  accordance  with  the 
standards  set  forth  in  Part  103  of  the 
FCCS  (4  CFR  Part  103). 

§  34.13    Suspending  or  terminating 
collection  action. 

The  suspension  or  termination  of 
collection  action  shall  be  made  in 
accordance  with  the  standards  set  forth 
in  Part  104  of  the  FCCS  (4  CFR  Part  104). 

§  34.14    Referrals  to  the  Department  of 
Justice  or  tt)e  General  Accounting  Office. 

Referrals  to  the  Department  of  Justice 
or  the  General  Accounting  Office  shall 
be  made  in  accordance  with  the 
standards  set  forth  in  Part  105  of  the 
FCCS  (4  CFR  Part  105). 

§  34.15    Collection  services. 

(a)  State  has  authority  to  contract  for 
collection  services  to  recover  delinquent 
debts  in  accordance  with  31  U.S.C. 
3718(c)  and  Part  102  of  the  FCCS  (4  CFR 
Part  102). 

(b)  State  may  disclose  delinquent 
debts,  other  then  delinquent  debts  of 
current  Federal  employees,  to  consumer 
reporting  agencies  in  accordance  with  31 
U.S.C.  3711(f)  and  the  FCCS. 

(c)  State  will  not  use  a  collection 
agency  to  collect  a  debt  owed  by  a 
currently  employed  or  retired  Federal 
employee,  if  collection  by  salary  or 
annuity  offset  is  available. 

Subpart  C— Salary  Offset 
§  34.16    Scope. 

(a)  This  subpart  sets  forth  State's 
procedures  for  the  collection  of  a 
Federal  employee's  pay  by  salary  offset 
to  satisfy  certain  valid  and  past  due 
debts  owed  the  United  States 
Government. 

(b)  This  subpart  applies  to: 

(1)  Current  employees  of  State  and 
other  agencies  who  owe  debts  to  State. 

(2)  Current  employees  of  State  who 
owe  debts  to  other  agencies. 

(c)  This  subpart  does  not  apply  to 
debts  or  claims  arising  under  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
1  et  seq.y,  the  Social  Security  Act  (42 
U.S.C.  310  et  seq.y,  the  tariff  laws  of  the 
United  States;  or  to  any  case  where 
collection  of  a  debt  by  salary  offset  is 
explicitly  provided  for  or  prohibited  by 
another  statute  (e.g.  travel  advances  in  5 
U.S.C.  5705  and  employee  training 
expenses  5  U.S.C.  4108). 

(d)  This  subpart  does  not  apply  to  any 
adjustment  to  pay  arising  out  of  an 
employee's  election  of  coverage  or  a 


change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  or  ministerial 
adjustments  in  pay,  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(e)  These  regulations  do  not  preclude 
an  employee  from: 

(1)  Requesting  waiver  of  erroneous 
payment  of  salary,  travel,  transportation 
or  relocation  expense  and  allowances: 

(2)  Requesting  waiver  of  any  other 
type  of  debt,  if  waiver  is  available  by 
statute;  or 

(3)  Questioning  the  amount  of  validity 
of  a  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 

(f)  Nothing  in  these  regulations 
precludes  the  compromise,  suspension 
or  termination  of  collection  actions 
where  appropriate  under  Subpart  A  or 
other  regulations. 

§34.17    Coordinating  offset  wftli  anotlter 
Federal  agency. 

(a)  When  State  is  owed  a  debt  by  an 
employee  of  another  agency,  the  odier 
agency  shall  not  initiate  the  requested 
offset  until  State  provides  the  agency 
with  a  written  certification  that  the 
debtor  owes  State  a  debt  (including  the 
amount  and  basis  of  the  debt  and  tihe 
due  date  of  payment)  and  that  State  has 
complied  with  these  regulations. 

(b)  When  another  agency  is  owed  the 
debt.  State  may  use  salary  offset  against 
one  of  its  employees  who  is  indebted  to 
another  agency,  if  requested  to  do  so  by 
that  agency.  Such  request  must  be 
accompanied  by  a  certification  that  the 
person  owes  the  debt  (including  the 
amount  and  basis  of  the  debt  and  the 
due  date  of  payment)  and  that  the 
agency  has  complied  with  its  regulations 
as  required  by  5  U.S.C.  5514  and  5  CFR 
Part  550.  Subpart  K. 

§  34. 1 8    Notice  requirements  before  offset 

Except  as  provided  in  S  34.16,  salary 
offset  deductions  will  not  be  made 
unless  State  first  provides  the  employee 
with  a  written  notice  that  he/she  owes  a 
debt  to  the  Federal  Government  within  a 
minimum  of  30  calendar  days  before 
salary  offset  is  initiated.  When  State  is 
the  creditor  agency,  this  notice  of  intent 
to  offset  an  employee's  salary  shall  be 
hand-delivered  or  sent  by  certified  mail 
to  the  most  current  address  that  is 
available  to  the  Department  and  will 
state: 

(a)  That  State  has  reviewed  the 
records  relating  to  the  debt  and  has 
determined  that  the  debt  is  owed,  its 
origin  and  nature,  and  the  amoimt  due; 

(b)  The  intention  of  State  to  collect  the 
debt  by  means  of  deduction  from  the 
employee's  current  disposable  pay  until 


the  debt  and  all  accumulated  interest 
are  paid  in  full; 

(c)  The  amount,  frequency, 
approximate  beginning  date,  and 
duration  of  the  intended  deductions; 

(d)  The  requirement  to  assess  and 
collect  interest,  penalties,  and 
administrative  costs  in  accordance  with 
S  34.4,  unless  excused  in  accordance 
with  §  34.4d: 

(e)  The  employee's  right  to  inspect 
and  copy  any  State  records  relating  to 
the  debt,  or,  if  the  employee  or  their 
representative  cannot  personally  inspect 
the  records,  to  request  and  receive  a 
copy  of  such  records; 

(n  The  opportunity  (under  terms 
agreeable  to  State]  to  enter  into  a 
written  agreement  establishing  a 
repayment  schedule  of  the  debt  in  heu  of 
offset; 

(g)  The  right  to  a  hearing  conducted 
by  an^official  (administrative  law  judge, 
or  a  hearing  official  not  under  the 
control  of  State)  with  respect  to  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repajrment  schedule  (i.e.  the 
percentage  of  disposable  pay  to  be 
deducted  each  pay  period],  so  long  as  a 
request  for  a  hearing  is  filed  by  the 
employee  as  prescribed  in  $  34.19; 

(h)  "That  the  timely  filing  of  a  request 
for  hearing  within  30  calendar  days  after 
receipt  of  the  notice  of  intent  to  offset 
will  stay  the  commencement  of 
collection  proceedings; 

(i)  That  the  Department  will  initiate 
procedures  to  implement  a  salary  offset, 
as  appropriate,  (which  may  not  exceed 
15  percent  of  the  employee's  disposable 
pay)  not  less  than  thirty  (30)  days  from 
the  date  of  receipt  of  the  notice  of  debt, 
unless  the  employee  files  a  timely 
petition  for  a  hearing; 

(j)  That  a  final  decision  on  the  hearing 
(if  one  is  requested)  will  be  issued  at  the 
earliest  practical  date,  but  not  later  than 
60  calend£ir  days  after  the  filing  of  the 
request  for  a  hearing  unless  the 
employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(k)  That  any  knowingly  false  or 
frivolous  statements,  representation,  or 
evidence  may  subject  the  employee  to 
disciplinary  procedures  (5  U.S.C. 
Chapter  75.  5  CFR  Part  752  or  other 
applicable  statutes  or  regulations); 
penalties  (31  U.S.C.  3729  through  3731  or 
other  applicable  statutes  or  regulations); 
or  criminal  penalties  (18  U.S.C.  286.  287. 
1001,  and  1002  or  other  applicable 
statutes  or  regulations); 

(1)  Any  other  rights  and  remedies 
available  to  the  employee  under  statues 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(m)  That  the  amounts  paid  on  or 
deducted  from  the  debt  which  are  later 


waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee,  unless  there  are  appUcable 
contractual  or  statutory  provisions  to 
the  contrary; 

(n)  The  method  and  time  period  for 
requesting  a  hearing;  and 

(0)  The  name  and  address  of  the  State 
official  to  whom  communciations  should 
be  directed. 

§  34.19    Request  for  a  bearing. 

(a)  Except  as  provided  in  paragraph  c 
of  this  section,  an  employee  must  file  a 
request  for  a  hearing,  that  is  received  by 
State  not  later  than  30  calendar  days 
from  the  date  of  State's  notice  described 
in  S  34.18  if  an  employee  wants  a 
hearing  concerning: 

(1)  The  existence  or  amount  of  the 
debt;  or 

(2)  State's  proposed  offset  schedule. 

(b)  The  request  must  be  signed  by  the 
employee  and  should  identify  and 
explain  with  reasonable  specificity  and 
brevity  the  facts,  evidence  and 
witnesses  which  the  employee  beheves 
support  his  or  her  position.  If  the 
employee  objects  to  the  percentage  of 
disposable  pay  to  be  deducted  from 
each  check,  the  request  should  state  the 
objection  and  the  reasons  for  it. 

(c)  The  employee  must  also  specify 
whether  an  oral  or  paper  hearing  is 
requested.  If  an  oral  hearing  is  desired, 
the  request  should  explain  why  the 
matter  cannot  be  resolved  by  review  of 
the  documentary  evidence  alone. 

(d)  If  the  employee  files  a  request  for 
hearing  later  than  the  required  30 
calendar  days  as  described  in  paragraph 
a  of  this  section,  the  hearing  officer  may 
accept  the  request  if  the  employee  can 
show  that  the  delay  was  because  of 
circumstances  beyond  his  or  her  control 
or  because  of  failure  to  receive  notice  of 
the  filing  deadline  (unless  the  employee 
has  actual  notice  of  the  filing  deadline). 

(e)  An  employee  waives  the  right  to  a 
hearing  and  will  have  his  or  her 
disposable  pay  offset  if  the  employee 
fails  to  file  a  petition  for  a  bearing  as 
prescribed  in  paragraph  a  of  this  section 
or  fails  to  appear  at  the  scheduled 
hearing. 

$34.20    Hearings. 

(a)  If  an  employee  timely  files  a 
request  for  a  hearing  under  S  34.19  State 
shall  select  the  time,  date  and  location 
of  the  hearing. 

(b)  Hearings  shall  be  conducted  by  a 
hearing  official  not  under  the  control  or 
authority  of  State  and 

(c)  Procedure.  (1)  After  the  employee 
request  a  hearing,  the  hearing  official  or 
administrative  law  judge  shall  notify  the 
employee  of  the  form  of  the  hearing  to 
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be  provided.  If  the  hearing  will  be  oral, 
notice  shall  set  forth  the  date,  time  and 
location  of  the  hearing.  If  the  hearing 
will  be  paper,  the  employee  shall  be 
notified  that  he  or  she  should  submit 
arguments  In  writing  to  the  hearing 
official  or  administrative  law  judge  by  a 
specified  date  after  which  the  record 
shall  be  closed.  This  date  shall  give  the 
employee  reasonable  time  to  submit 
documentation. 

(2)  Oral  hearing.  An  employee  who 
requests  an  oral  hearing  shall  be 
provided  an  oral  hearing  if  the  hearing 
official  or  administrative  law  judge 
determines  that  the  matter  cannot  be 
resolved  by  review  of  documentary 
evidence  alone  (e.g.  when  an  issue  of 
credibility  or  veracity  is  involved].  The 
hearing  is  not  an  adversarial 
adjudication,  and  need  not  take  the  form 
of  an  evidentiary  hearing.  Oral  hearings 
may  take  the  form  of,  but  not  limited  to: 

(i)  Informal  conferences  with  the 
hearing  official  or  administrative  law 
judge,  in  which  the  employee  and 
agency  representative  will  be  given  full 
opportunity  to  present  evidence, 
witnesses  and  argument; 

(ii)  Informal  meetings  with  an 
interview  of  the  employee:  or 

(iii)  Formal  written  submissions,  with 
an  opportunity  for  oral  presentation. 

(3)  Paper  hearing.  If  the  hearing 
official  or  administrative  law  judge 
determines  that  an  oral  hearing  is  not 
necessary,  he  or  she  will  make  the 
determination  based  upon  a  review  of 
the  available  written  record  (5  U.S.C. 
5514). 

(4)  Record.  The  hearing  official  must 
maintain  a  summary  record  of  any 
hearing  provided  by  this  subpart.  See  4 
CFR  102.3.  Witnesses  who  testify  in  oral 
hearings  will  do  so  under  oath  or 
affirmation. 

(5)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  statement  of  the  facts  presented 
to  support  the  origin,  nature,  and 
amount  of  the  debt; 

(ii)  The  hearing  official's  findings, 
analysis  and  conclusions:  and 

(iii)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(6)  Failure  to  appear.  If  the  absence  of 
good  cause  shown  (e.g.  excused  illness), 
an  employee  who  fails  to  appear  at  a 
hearing  shall  be  deemed,  for  the  purpose 
of  this  subpart,  to  admit  the  existence 
and  amount  of  the  debt  as  described  in 
the  notice  of  intent.  If  the  representative 
of  the  creditor  agency  fails  to  appear, 
the  hearing  official  shall  schedule  a  new 
hearing  date  upon  the  request  of  the 
agency  representative.  Both  parties  shall 
be  given  reasonable  notice  of  the  time 
and  place  of  the  new  hearing. 


§  34.21    Review  of  State  records  related  to 
the  debt. 

(a)  Notification  by  employee.  An 
employee  who  intends  to  insect  or  copy 
agency  records  related  to  the  debt  must 
send  a  letter  to  the  official  designated  in 
§  34.18(o)  stating  his  or  her  intention. 
The  letter  must  be  received  by  State 
within  30  calendar  days  after  receipt  of 
the  notice  of  intent  offset. 

(b)  State's  response.  In  response  to  a 
timely  notice  submitted  by  the  debtor  as 
described  in  paragraph  (a)  of  this 
section,  State  will  notify  the  employee 
of  the  location  and  time  when  the 
employee  may  inspect  and  copy  State 
records  related  to  the  debt. 

§  34.22    Written  agreement  to  repay  debt 
as  alternative  to  salary  offset 

(a)  Notification  by  employee.  The 
employee  may  propose,  in  response  to 
the  notice  of  intent  to  offset,  a  written 
agreement  to  repay  the  debt  as  an 
alternative  to  salary  offset.  The  proposal 
shall  admit  the  existence  of  the  debt  and 
set  forth  a  proposed  repayment 
schedule.  Any  employee  who  wishes  to 
do  this  must  submit  a  proposed  written 
agreement  to  repay  the  debt  which  is 
received  by  State  within  30  calendar 
days  of  the  notice. 

(b)  State's  response.  State  will  notify 
the  employee  whether  the  proposed 
written  agreement  for  repayment  is 
acceptable.  It  is  within  State's  discretion 
to  accept  a  repayment  agreement 
instead  of  proceeding  by  offset. 

(c)  Procedures.  If  the  employee  and 
State  enter  into  a  written  agreement  to 
repay  instead  of  salary  offset,  the  debt 
will  be  repaid  in  accordance  with  the 
agreement  provisions  and  the 
procedures  of  §  34.23  will  not  apply. 

§  34.23    Procedures  for  salary  offset. 

Unless  State  agrees  and  regulations 
do  not  provide  otherwise,  the  following 
procediu"es  apply: 

(a)  Method.  Salary  offset  will  be  made 
by  deduction  at  one  or  more  officially 
established  pay  intervals  from  the 
current  pay  account  of  the  employee 
without  his  or  her  consent. 

(b)  Source.  The  source  of  salary  offset 
is  current  disposable  pay  which  is  that 
part  of  current  basic  pay,  special  pay, 
retainer  pay,  or  in  the  case  of  an 
employee  not  entitled  to  pay,  other 
authorized  pay  remaining  after  the 
deduction  of  any  amount  required  by 
law  to  be  withheld, 

(c)  Types  of  collection — (1)  Lump  sum 
payment.  Ordinarily  debts  will  be 
collected  by  salary  offset  in  one  lump 
sum  if  possible.  However,  if  the 
employee  is  financially  unable  to  pay  in 
one  lump  sum  or  the  amount  of  the  debt 
exceeds  15  percent  of  disposable  pay  for 


an  officially  estabUshed  pay  interval, 
the  collection  by  salary  offset  must  be 
made  in  installment  deductions. 

(2)  Installment  deducations.  (i)  The 
size  of  installment  deductions  must  bear 
a  reasonable  relation  to  the  size  of  the 
debt  and  the  employee's  ability  to  pay. 
If  possible  the  size  of  the  deduction  will 
be  that  necessary  to  liquidate  the  debt 
in  more  than  one  year.  However,  the 
amount  deducted  for  any  period  must 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made, 
except  as  provided  by  other  regulations 
or  unless  the  employee  has  agree  in 
writting  to  a  greater  amount. 

(ii)  Installment  payments  of  less  than 
S25  per  pay  period  will  be  accepted  only 
in  the  most  unusal  circumstances. 

(iii)  Installment  deductions  will  be 
made  over  a  period  of  not  greater  than 
the  anticipated  period  of  employment. 

(d)  When  deductions  may  begin.  (1) 
Salary  offset  will  begin  on  the  date 
stated  in  the  notice  as  provided  in 

§  34.18.  unless  a  hearing  is  requested. 

(2)  If  there  has  been  a  timely  request 
for  a  hearing,  salary  offset  will  begin  as 
of  the  date  stated  in  the  written 
decision. 

(e)  Additional  offset  provisions — (1) 
Liquidation  from  final  check.  If 
employment  ends  before  salary  offset  is 
completed,  the  remaining  debt  will  be 
Uquidated  by  offset  from  payment  of 
any  nature  due  the  employee  from  State 
(e.g.  final  salary  payment,  lump-sum 
leave,  etc.). 

(2)  Offset  from  other  payments.  If  the 
debt  cannot  be  liquidated  by  offset  from 
any  final  check,  the  remaining  debt  will 
be  liquidated  by  offset  from  later 
payments  of  any  kind  due  the  former 
employee  from  the  United  States, 
inclusive  of  retirement  or  disability 
funds  pursuant  to  §  34.10  of  this 
regulation, 

§  34.24    Non-waiver  of  rigtits. 

So  long  as  there  are  statutory  or 
contractual  provision  to  the  contrary,  no 
employee  payment  (or  all  or  a  portion  of 
a  debt)  collected  under  this  subpart  will 
be  interpreted  as  a  waiver  of  any  rights 
that  the  employee  may  have  under  5 
U.S.C.  5514. 

§  34.25    Refunds. 

(a)  State  will  refund  promptly  to  the 
appropriate  individual  amounts  offset 
under  this  regulations  when: 

(1)  A  debt  is  waived  or  otherwise 
found  not  owing  the  United  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or 

(2)  State  is  directed  by  an 
administrative  or  judicial  order  to  make 
a  refund. 


(b)  Refunds  do  not  bear  interests 
unless  required  or  permitted  by  law  or 
contract. 
Elizabeth  .\.  Gibbons, 

Associate  Comptroller.  Financial 
Management. 

October  5. 1988. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

(CGD7-88-27J 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Venice,  PL 

agency:  Coast  Guard.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Florida  Department  of 
Transportation,  Sarasota  County,  and 
the  Venice  Area  Chamber  of  Commerce 
have  requested  the  Coast  Guard 
consider  adding  regulations  governing 
the  Hatchett  Creek  (SR  45/US-41), 
Venice  Avenue,  and  South  Venice  (SR 
45/US-41)  drawbridges,  mile  56.9,  56.6. 
and  54.9  respectively,  at  Venice,  Florida 
by  permitting  the  number  of  openings  to 
be  limited  during  certain  periods.  This 
proposal  is  being  made  because  an 
increase  in  highway  traffic  has  occurred 
on  weekdays  and  bridge  openings 
intensify  traffic  congestion.  This  action 
should  accommodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation.  This 
Supplemental  Notice  is  being  issued  to 
clarify  the  Saturday,  Sunday,  and 
Federal  Holiday  regulations  which  were 
inadvertently  omitted  from  the  initial 
notice  of  proposed  rulemaking. 
DATE:  Comments  must  be  received  on  or 
before  December  6, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District.  909  SE.  1st 
Avenue,  Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor,  Brickell  Plaza  Federal 
Building.  909  SE.  1st  Ave.  Miami, 
Florida.  Office  hours  are  between  7;30 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  also  may  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Gerald  Fleming 
at  (305)  538-4103. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 


participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge(s), 
and  give  reasons  for  concurrence  with 
or  any  recommended  change  in  the 
proposal.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander.  Seventh  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  C   nnander  Gerald  Fleming, 
p.'-ojtict  offi...  !        d  Lieutenant 
Commander  S  \.  Fuger,  Jr.,  project 
attorney. 

Discussion  of  Proposed  Regulations 

On  September  2, 1988,  Commander, 
Seventh  Coast  Guard  District  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  soliciting  comments  on 
modifications  to  the  Hatchett  Creek 
(SR^5/US/41)  and  Venice  Avenue 
drawbridge  rgulations.  No  comments 
were  received.  It  was  subsequently 
noted  that  the  notice  of  proposed 
rulemaking  had  inadvertently  omitted 
the  existing  weekend  regulations  for  the 
Hatchett  Creek  bridge.  This 
Supplemental  Notice  is  issued  to  correct 
this  omission  and  offer  interested 
parties  an  opportunity  to  submit  any 
additional  comments.  Due  to  the 
administrative  nature  of  the  correction, 
and  the  urgent  need  for  the  City  of 
Venice  to  implement  this  change,  the 
comment  period  is  being  reduced  to  15 
days. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  urmecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  siibstantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  con.sideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follcws: 

PART  11 7— (AMENDED) 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follow.s: 

Authority:  33  U.S.C.  499:  49  CFR  1.46:  33 
CFR  1.05-llg). 

2.  Section  117.287  (a-1)  and  (bj  are 
revised  to  read  as  follows: 

§  117.287     Gulf  Intracoastal  Waterway, 
Caloosahatchee  River  to  Perdldo  River. 

*  *  4  «  * 

(a-1)  The  draw  of  the  Venicp  Avenue 
bridge,  mile  56.6  at  Venice,  shdil  open  on 
signal,  except  that  from  7  a.m.  to  4:35 
p.m.,  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  open 
only  at  10  minutes  after  the  hour.  30 
minutes  after  the  hour  and  50  minutes 
after  the  hour  and  except  between  4:35 
p.m.  and  5:35  p.m.  when  the  diaw  need 
not  open. 

(b)  The  draw  of  the  Hatchett  Creek 
(US-41)  bridge,  mile  56.9  at  Venice,  shall 
open  on  signal,  except  that,  from  7  a.m. 
to  4:25  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 
and  except  between  4:25  p.m.  and  5:25 
p.m.  when  the  draw  need  not  open.  On 
Saturdays,  Sundays,  and  Federal 
holidays  from  7:30  a.m.  to  6  p.m.  the 
draw  need  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three 
quarter-hour. 
«         *         *         *         • 

Dated:  November  7. 1988. 
Martin  H.  Daniell 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard Distict. 
[FR  Doc.  88-26891  Filed  11-18-88:  8:45  am) 

BILLING  CODD  4«10-14-M 


33  CFR  Part  117 

ICGD8-88-19] 

Drawbridge  Operation  Regulations; 
Carlln  Bayou,  LA 

agency:  U.S.  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  considering  a  change  to  the 
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regulation  governing  the  operation  of  the 
vertical  lift  span  bridge  on  State  Route 
14  across  Carlin  Bayou,  mile  6.4  at 
Delcambre.  Louisiana,  by  requiring  that 
the  draw  open  on  signal  from  5  a.m.  to  9 
p.m.  and  open  on  at  least  four  hours 
advance  notice  from  9  p.m.  to  5  a.m. 
Presently,  the  draw  is  required  to  open 
on  signal  at  all  tim.es.  This  proposal  is 
being  made  because  of  infrequent 
requests  for  opening  the  draw  during  the 
prescribed  advance  notice  period.  This 
action  should  reieive  the  bridge  owner 
of  the  burden  of  having  a  person 
constantly  available  at  the  bridge  to 
open  the  draw  between  9  p.m.  and  5 
a.m.,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  January  5, 1989. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  Distrrct,  500  Camp  Street,  New 
Orieans,  Louisiana  70130-3396.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
Room  1115  at  this  address.  Normal 
office  hours  are  between  8:00  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Wachter,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  58&-2965. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  John 
Wachter.  project  officer,  and 
Commander  J. A.  Unzicker,  project 
attorney. 

Discussion  of  Proposed  Regulation 

The  vertical  clearance  of  the  bridge  in 
the  closed  position  is  2  feet  above  mean 
high  tide  and  5  feet  above  mean  low 
tide.  Traffic  through  the  bridge  consists 


of  commercial  boats,  shrimp/fishing 
boats  and  recreational  craft.  Data 
submitted  by  the  LDOTD  show  that 
marine  traffic  through  the  bridge 
between  the  hours  of  9  p.m.  and  5  a.m.  is 
less  than  one  vessel  passage  every  three 
days. 

Considering  the  few  openings 
involved  during  the  9  p.m.  to  5  a.m. 
period,  the  Coast  Guard  feels  that  the 
current  on-site  attendance  at  the  bridge 
between  those  hours  can  be 
discontinued  and  that  the  bridge  can  be 
placed  on  four  hours  advance  notice  for 
an  opening  during  that  time  frame.  This 
would  allow  relief  to  the  bridge  owner 
while  still  providing  for  the  reasonable 
needs  of  navigation.  The  bridge  would 
continue  to  open  on  signal  between  5 
a.m.  and  9  p.m.  as  it  does  now. 

The  advance  notice  for  opening  of  the 
draw  would  be  given  by  placing  a 
collect  call  at  any  time  to  the  LDOTD  in 
Lafayette,  Louisiana,  telephone  (318) 
233-7404.  From  afloat,  this  contact  may 
be  made  by  radiotelephone  through  a 
public  coast  station. 

The  LDOTD  recognizes  that  there  may 
be  an  unusual  occasion  to  open  the 
bridge  on  less  than  four  hours  notice  for 
an  emergency,  or  to  operate  the  bridge 
on  demand  for  an  isolated  but 
temporary  surge  in  waterway  traffic, 
and  has  committed  to  doing  so  if  such 
an  event  should  occur. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  very 
few  vessels  now  pass  the  bridge  during 
the  proposed  advance  notice  period  of  9 
p.m.  to  5  a.m.  For  that  period,  the  bridge 
averages  opening  less  than  one  time 
every  three  days.  The  vessels  involved 
can  reasonably  give  four  hours  notice 
for  a  bridge  opening  by  placing  a  collect 
call  to  the  bridge  owner  at  anytime. 
Mariners  requiring  the  bridge  opening 
are  repeat  users  and  scheduling  their 
arrival  at  the  bridge  at  the  appointed 


time  should  involved  little  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Ust  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulation's, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  and  49  CFR  1.46; 
and  33  CFR  1.05-l(g). 

2.  Section  117.436  is  added  to  read  as 
follows: 

§117.436    Carlin  Bayou. 

The  draw  of  the  814  bridge,  mile  6.4  at 
Delcambre,  shall  open  on  signal;  except 
that,  from  9  p.m.  to  5  a.m.  the  draw  shall 
open  on  signal  if  at  least  four  hours 
notice  is  given.  The  draw  shall  open  on 
less  than  four  hours  notice  for  an 
emergency  and  shall  open  on  demand 
should  a  temporary  surge  in  waterway 
traffic  occur. 

Dated:  November  4, 1988. 
W.F.  Merlin, 

Rear  Admiral.  U.S.  Coast  Guard  Cowman  Jer, 
Eighth  Coast  Guard  District 
[FR  Doc.  88-26890  Filed  11-18-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

45  CFR  Part  3 

Conduct  of  Persons  and  Traffic  on  ttie 
National  institutes  of  Health  Federal 
Enclave 

agency:  National  Institutes  of  Health, 

Public  Health  Service.  HHS. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  in  the  United  States  Public 
Health  Service.  Department  of  Health 
and  Human  Services,  proposes  to  revise 
the  regulations  in  Title  45  Code  of 
Federal  Regulations,  Part  3.  governing 
the  conduct  of  persons  and  traffic  on  the 
National  Institutes  of  Health  Federal 


enclave  in  Bethesda.  Maryland,  to:  (1) 
Describe  explicitly  the  applicability  and 
effect  of  the  Assimilative  Crimes  Act  (18 
U.S.C.  13)  and  to  identify  certain 
Maryland  criminal  statutes  that  apply  to 
NIH  under  that  Act;  (2)  identify  for  the 
information  of  the  public  certain  Federal 
criminal  statutes,  which  apply  without 
regard  to  the  place  of  the  offense  and 
which  are  particularly  relevant  to 
activities  on  Federal  enclaves;  and  (3) 
add  a  new  section  limiting  solicitation. 
dates:  Written  comments  must  be 
received  on  or  before  January  23,  J989. 
in  order  to  assure  that  NIH  will  be  able 
to  consider  these  comments  in  preparing 
the  final  regulations. 
ADDRESS:  Send  written  comments  on  the 
proposed  regulations,  preferably  in 
duplicate,  to  Mr.  Lowell  D.  Peart, 
Regulations  Officer,  National  Institutes 
of  Health,  Building  31,  Room  3B-11, 
Bethesda,  Maryland  20892,  (301)  496- 
4606. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Ketterer,  Senior  Attorney, 
NIH,  Office  of  the  General  Counsel, 
Building  31.  Room  2B-50,  Bethesda, 
Maryland  20892,  (301)  496-6043. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  NIH  proposes  to 
revise  45  CFR  Part  3  to  make  editorial 
and  other  changes,  including  (1)  the 
addition  of  paragraphs  (d)  and  (e)  to 
§  3.2,  "Applicability,"  concerning  the 
application  of  Federal  statutes  and 
assimilated  Maryland  statutes  to  the 
enclave,  and  §  3.44  governing 
solicitation,  to  strengthen  the  authority 
of  the  Director  to  regulate  this  activity 
within  the  enclave,  and  (2)  revision  of 
§  3.22,  relating  to  requests  for 
identification,  to  conform  the  regulations 
with  pertinent  rulings  of  the  United 
States  Supreme  Court.  The  explicit 
citation  of  the  Assimilative  Crimes  Act 
and  specific  Federal  statutes  in  Titles  18 
and  21,  United  States  Code,  and  certain 
Maryland  Statutes  of  particular 
relevance  to  NIH,  is  to  better  inform  the 
public  as  to  the  applicability  of  these 
statutes  and  their  penalties.  The 
following  statements  are  provided  for 
the  information  of  the  public: 

1.  These  proposed  regulations  would 
revise  existing  regulations  to  improve 
readability,  update  certain  provisions, 
explicitly  identify  certain  Federal  and 
State  criminal  laws  which  presently 
apply  independently  of  Part  3,  and  add  a 
provision  governing  solicitation.  The 
existing  penalties  for  violation  of 
provisions  of  the  regulations  set  forth  in 
Subpart  D  are  not  affected,  and  any 
economic  impact  of  the  provision 
governing  solicitation  is  expected  to  be 
insubstantial  and  will  not  affect  a 
substantial  number  of  small  entities.  For 


these  reasons,  the  Director  has 
determined  that  this  rule  is  not  a  "major 
rule"  under  Executive  Order  12291,  and 
that  a  regulatory  impact  analysis  is  not 
required.  Further,  as  noted,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
do  not  require  a  regulatory  flexibiUty 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.). 

2.  Catalog  of  Federal  Domestic 
Assistance:  No  assistance  programs  are 
affected. 

3.  This  proposed  rule  does  not  contain 
information  collection  requirements 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  of  1980. 

4.  The  Director,  NIH.  has  considered 
the  requirements  of  Executive  Order 
12606,  in  proposing  these  regulations 
and  finds  the  proposals  do  not  contain  a 
significant  potential  negative  impact  on 
family  well-being. 

List  of  Subjects  in  45  CFR  Part  3 

Conduct,  Federal  buildings  and 
facilities,  Government  property,  Traffic 
regulations. 

It  is  therefore  proposed  to  revise  Part 
3  of  Title  45  Code  of  Federal  Regulations 
to  read  as  set  forth  below. 

Dated:  November  7, 1988. 
James  B.  Wyngaarden, 
Director,  National  Institutes  of  Health. 

PART  3— CONDUCT  OF  PERSONS  AND 
TRAFFIC  ON  THE  NATIONAL 
INSTITUTES  OF  HEALTH  FEDERAL 
ENCLAVE 


Subpart  A— General 

Sec. 

3.1 

Defmitions. 

3.2 

Applicability. 

3.3 

Compliance. 

3.4 

False  reports  and  reports  of  injury  or 

damage. 

3.5 

Lost  and  found,  and  abandoned. 

property. 

3.6 

Nondiscrimination. 

Subpart  B— Traffic  Regulations 

3.21 

Emergency  vehicles. 

3.22 

Request  for  identification. 

3.23 

Parking. 

3.24 

Parking  permits. 

3.25 

Servicing  of  vehicles. 

3.26 

Speed  limit. 

3.27 

Bicycles. 

Subpart  C — Facilities  and  Grounds 

3.41  Admission  to  facilities  or  grounds. 

3.42  Restricted  activities. 

3.43  Removal  of  property. 

3.44  Solicitation. 

Subpart  D — Penalties 
3.61    Penalties. 

Authority:  40  U.S.C.  318-318d,  486: 
Delegation  of  Authority.  33  FR  604. 


Sut)part  A— General  ^ 

§  3.1    Definitions. 

"Director"  means  the  Director  or 
Acting  Director  of  the  National 
Institutes  of  Health  (NIH),  or  other 
officer  or  employee  of  NIH  to  whom  the 
authority  involved  has  been  delegated. 

"Enclave"  means,  unless  the  context 
requires  a  different  meaning,  the  area, 
containing  about  318  acres,  acquired  by 
the  United  States  in  several  parcels  in 
the  years  1935  through  1983,  and  any 
future  acquisitions,  comprising  the 
National  Institutes  of  Health  located  in 
Montgomery  County,  Maryland,  over 
which  the  United  States  acquired 
exclusive  jurisdiction  under  the  Act  of 
March  31, 1953,  Chapter  158  (1953 
Maryland  Laws  311). 

"Police  officer"  means  a  uniformed  or 
nonuniformed  police  officer  appointed 
under  a  delegation  of  authority  to  the 
Director  under  Title  40  United  States 
Code  sections  316  or  318d:  any  other 
Federal  law  enforcement  officer;  and 
any  other  person  whose  law 
enforcement  services  are  secured  by 
contract  or  upon  request  or  deputation 
from  a  State  or  local  law  enforcement 
agency. 

§3.2    ApplicabHity. 

(a)  The  regulations  in  this  part  apply 
to  all  areas  in  the  enclave  and  to  all 
persons  on  or  within  the  enclave,  except 
as  otherwise  provided. 

(b)  The  regulations  in  this  part  do  not 
apply  to  occupants,  their  visitors,  and 
other  authorized  persons  in  areas  used 
as  living  quarters: 

(1)  When  specifically  made 
inapplicable,  and 

(2)  In  the  case  of  the  following 
provisions:  S  3.24  Parking  permits;  §  3.25 
Servicing  of  vehicles;  5  3.42(a)  Hobbies 
and  sports;  and  §  3.42(f)  Smoking. 

(c)  All  regulations  in  this  part  are  in 
addition  to  the  provisions  in  the  United 
States  Code,  including  Title  18  relating 
to  crimes  and  criminal  procedure,  and 
Title  21  relating  to  food  and  drugs, 
which  apply: 

(1)  Without  regard  to  the  place  of  the 
offense,  or 

(2)  To  areas  (such  as  the  enclave) 
subject  to  the  "special  maritime  and 
territorial  jurisdiction  of  the  United 
States,"  as  defined  in  Title  18  United 
States  Code  section  7. 

(d)  In  accordance  with  the 
Assimilative  Crimes  Act  (18  U.S.C.  13) 
(Act),  whoever  is  found  guilty  of  an 
offense  which,  although  not  made 
punishable  by  any  act  of  Congress,  nor 
any  provision  of  these  regulations, 
would  be  punishable  if  committed 
within  the  State  of  Mar>'land,  shall  be      ^ 


UMI 
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guilty  of  a  like  offense  and  subject  to  a 
like  punishment.  In  the  event  of  an 
irreconcilable  conflict  between  a 
provision  of  this  part  and  a  Maryland 
statute  governing  the  identical  subject 
matter,  this  part  shall  control, 
(e)  Federal  criminal  statutes  which 


apply.  The  following  Federal  criminal 
statutes  in  the  United  States  Code  apply 
to  Federal  enclaves  and  elsewhere 
without  regard  to  the  place  of  the 
offense.  This  listing  is  provided  solely 
for  the  information  of  the  public  and  is 
not  all-inclusive.  The  omission  of  other 


Federal  statutes  does  not  mean  that 
such  other  statutes  do  not  apply.  In  any 
given  situation  the  cited  statutory 
provisions  and  any  amendments  in 
effect  when  the  alleged  offense  occurred 
shall  determine  the  specifics  of  the 
offense,  applicability,  and  penalty. 


StJOject 


US.  Code 


Provides  generally 


Maximum  penally 


1  By  force  or  threat  of  force,  nxilrtul  injury, 
intctnidation  or  interference  with,  or  attempts  to 
injure,  intimidate  or  Interfere  with,  a  person 
from  particiraling  in  or  erioyng  any  benefit, 
service,  privilege,  program,  facility,  or  activity, 
provided  hy  or  ac^mmistered  by  the  U  S ,  and 
engaging  in  certain  other  Federal  protected 
activities. 

2.  Malicious  destruction  or  damage,  by  an  explo- 
sive, to  a  building  or  other  property  owned, 
possessad,  used,  or  leased  by  the  US.,  U.S. 
agency,  or  any  organization  receiving  Federal 
financial  assistance. 

3.  Possees'cn  of  explosrve  in  twildings  owned, 
possessed,  used.  o»  leased  by  US  or  US. 
aijer<:y 

4.  Use  ol  or  carrying  an  explosive  to  cor>imit,  or 
dunng  commission  of.  a  felony  prosecutabia  m 
a  US  court. 

5.  Use  of  or  carrying  a  firearm  during  and  in 
relation  to  any  cnme  of  violence  prosecutable 
in  a  US.  coua 

6  Manufacture,  distnbutio".  dispensing,  or  pos- 
session nvith  intent  to  do  these  acts,  of  narcot- 
ics and  ottier  controlled  substances  and  courv 
terteit  substances. 

7.  Simple  possession  of  narcotics  or  other  con- 
trolled substances. 


18  U.S.C. 
245. 


18  U.S.C. 
844(f). 


18  use. 
844(g). 

18  use. 
e44(h). 

18  U.S.C. 
924(c). 

21  use 
841. 
842, 
843,  845. 

21  use. 

844. 


Prohibits . 


Prohibits . 


Prohibits,   except  with   wntten  consent  of   the 
agency. 


Prohibits . 


Prohibits . 


Prohibits,  except  as  authonzed  by  the  Controlled 
Substances  Act  (generally  21  U  S.C.  801-904). 


Prohibits,  unless  substance  obtained  directly,  or 
pursuant  to  prescription  or  order,  from  a  practi 
tioner,  acting  in  the  course  of  professional 
practice,  or  as  otherwise  authorized  under  the 
Controlled  Substances  Act. 


l>4ot  involving  death  or  bodily  injury:  Imprisonment 
one  year  and/or  $1,000  fine. 


First  offense  not  involving  death  or  personal 
injury:  Imprisooment  10  years  and/or  $10,000 
fine  and  seizure  and  forfeiture  of  explosive 
materials. 

Imprisonment  one  year  and/or  $1,000  fine  arxl 
seizure  and  forfeiture  of  explosrve  materials. 

First  offense:  Imprisonment  10  years  and  secure 
and  forfeiture  of  explosive  materials. 

First  offense:  Impnsonment  5  years  and  $5.C00 
fine  and  seizure  and  forfeiture  of  firearm  and 
amrnunjtion. 

First  offense:  Imprisonment  20  years  and/or 
$250,000  fine  depending  on  the  amount  and 
kind  of  substance  (twice  the  above  penalties 
for  dis*rit}ution  by  a  person  at  least  18  years  of 
age  to  one  under  age  21). 

First  offense:  Imprisonment  1  year  and/or  $5,000 
fine. 


(f)  Maryland  criminal  statutes  which 
apply.  The  matters  described  in  this 
paragraph  are  governed,  in  whole  or  in 
part,  by  the  current  version  of  the  cited 
Maryland  criminal  statutory  provisions, 
which  are  made  Federal  criminal 
offenses  under  the  Assimilative  Crimes 
Act  (18  U.S.C.  13).  This  listing  sets  forth 
areas  of  conduct  particularly  relevant  to 


the  enclave  and  is  provided  solely  for 
the  information  of  the  public.  The  list  is 
not  all-inclusive  and  omission  of  other 
Maryland  criminal  statutes  does  not 
mean  that  such  other  statutes  are  not 
assimilated  as  Federal  offenses  under 
the  Act.  Generally,  other  Maryland 
criminal  statutes  will  apply  on  the 
enclave,  by  force  of  the  Act,  unless 


superseded  by  Federal  law  or  a 
provision  of  this  part.  In  any  given 
situation,  the  cited  statutory  provisions 
and  any  amendments  in  effect  when  the 
alleged  offense  occurred  shall  determine 
the  specifics  of  the  offense, 
applicability,  and  penalty. 


Subiect 


Md.  Code 
anno:a;ed 


1.  Pedestnan  nght-of-way. 


2.  Drivers  to  exercise  due  care.. 


3.  Driving  while  intoxicated,  under  the  influ- 
ence of  alcohol  and/or  a  drug  or  con- 
trolled dangerous  substance 


4  Unattended  motor  vefucles. 


Transportation, 
Sec.  21-502. 
Sec.  21-511 


5  Carrying  or  weanng  certain  concealed 
weapons  (o'har  ttUKi  hardgur^s)  or  openly 
with  intent  to  miure 


Transportation. 
Sec  21-504. 

Transportation, 
Sec  21-902. 


Transportation, 

Sec.  21-1101. 
Article  27,  Sec.  36 


FVovides  generally 


Maximum  penalty 


Pedestnans  have  the  right-of-way  in  crosswalks  and 
certain  other  areas  Subiect  to  certain  limitations 

Blind,  panially  blind,  or  hear^  impaired  pedestn- 
ans have  the  rignt-of-way  at  any  crossing  or 
intersection.  Subiect  to  cerUin  limitations.. 

Drivers  shall  exercise  due  care  to  avoid  colliding 
with  pedestrians,  chikiren  and  incapacitated  indi- 
viduals. 

Prohibits .-. 


Impnsonment  2  montha  and/or  $500  fine. 


$500  fine. 


Pronibits  leaving  motor  ve.htcles  unattended  unless 

certain  precautions  are  taken. 
Prohibits,  except  for  law  enforcement  personnel  or 

as  a  reasonable  precaution  against  apprehended 

danger 


$500  fine. 


Sec.   21-902(3)  (dnvtng  wtiile  intoxicated, 

first  offense):  Imprisonment  1  year  and/or 

$1,000  line. 
Sec.  21-902  (b),  (c),  (d)  (dnving  under  the 

influence)    Imprisonment  2  montt«  and/ 

or  $500  fine. 
$500  fine. 

Impiisonment  3  years  or  $1,000  fine. 
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6  Unlawful  wearing,  carrying,  or  transport- 
ing a  handgun,  whether  concealed  or 
openly. 

7.  Use  of  fiandgun  or  concealable  antique 
firearm  in  commission  of  felony  or  crime 
of  violence. 

8.  Disturbance  of  ttie  peace 


9.  Gambling . 


Md.  Code 
annotated 


Article  27,  Sec 
36B. 

Article  27,  Sec. 
36B. 

Articte  27,  Sec 

122. 
Article  27,  Sees 

240,  245. 


Provides  generally 


Prohibits  except  by  law  enforcement  personnel  or 
with  permit. 


Prohit)its. 


Maximum  penalty 


First  offense  and  no  prior  reiated  offense: 
Impnsonment  3  years  and/or  or  S2,500 
fine. 

Imprisonment  20  years. 


Imprisonment  30  days  artdtof  $500  fine. 


Prohibits  acting  in  a  disorderly  mannef  in  public 

places. 
Prohibits  betting,  wagering  and  gamt>ling,  and  cer-  |  Sec.  240:  Impnsonment  one  year  and/or 

tain  games  of  chance  (does  not  apply  to  vending        $1 ,000  fine.  Sec.  245:  Imprisonment  2 


or  purchasing  lottery  tickets  auttKXized  under 
State  law  in  accordance  with  approved  proce- 
dures). 


years  and/or  $100  fir>e. 


§  3.3    Compliance. 

A  person  must  comply  with  the 
regulations  in  this  part;  with  all  official 
signs:  and  with  the  lawful  directions  or 
orders  of  a  police  officer  or  other 
authorized  person  including  traffic  and 
parking  directions, 

§  3.4    False  reports  and  reports  of  Injury  or 
damage. 

A  person  may  not  knowingly  give  any 
false  or  fictitious  report  concerning  an 
accident  or  violation  of  the  regulations 
in  this  part  or  any  applicable  Federal  or 
Maryland  statute  to  any  person  properly 
investigating  the  accident  or  alleged 
violation.  All  incidents  resulting  in 
injury  to  persons  or  willful  damage  to 
property  in  excess  of  $100.00  in  value 
must  be  reported  by  the  persons 
involved  to  the  Police  Office  as  soon  as 
possible.  The  Police  Office's  main 
location  and  telephone  number  is: 
Building  31,  Room  B3BN10;  (301)  496- 
5685. 

§  3.5    Lost  and  found,  and  abandoned, 
property. 

Lost  articles  which  are  found  on  the 
enclave,  including  money  and  other 
personal  property,  together  with  any 
identifying  information,  must  be 
deposited  at  the  Police  Office  or  with  an 
office  (such  as  the  place  where  found) 
which  may  likely  have  some  knowledge 
of  ownership.  If  the  article  is  deposited 
with  an  office  other  than  the  Police 
Office  and  the  owner  does  not  claim  it 
within  30  days,  it  shall  be  deposited  at 
the  Police  Office  for  further  disposition 
in  accordance  with  General  Services 
Administration  regulations  (41  CFR  Part 
101-48).  Voluntarily  abandoned, 
abandoned,  or  other  unclaimed  property 
and,  in  the  absence  of  specific  direction 
by  a  court,  forfeited  property,  may  be  so 
identified  by  the  Police  Office  and  sold 
in  accordance  with  41  CFR  101-45.304-1 
and  101-45.304-2. 

§3.6    Nondiscrlminatloa 

A  person  may  not  discriminate  by 
segregation  or  otherwise  against  another 


person  because  of  age,  color,  creed, 
handicap,  national  origin,  race  or  sex,  in 
furnishing  or  by  refusing  to  furnish  to 
that  person  the  use  of  any  facility  of  a 
public  nature,  including  all  services, 
privileges,  accommodations,  and 
activities  provided  within  the  enclave. 
(Title  18  United  States  Code  section  245 
prohibits,  by  use  of  force  or  threat  of 
force  willful  injury,  intimidation,  or 
interference  with,  a  person  from 
participating  in  or  enjoying  any  benefit, 
service,  privilege,  program,  facility,  or 
activity  provided  by  or  administered  by 
the  United  States,  attempts  to  do  these 
acts,  and  engaging  in  certain  other 
activities.) 

Subpart  B— Traffic  Regulations 

§  3.21    Emergency  vehicles. 

A  person  must  yield  the  right  of  way 
to  an  emergency  vehicle  operating  its 
siren  or  flashing  lights. 

§  3.22    Request  for  identification. 

Upon  request  by  a  police  officer,  a 
person  involved  in  any  of  the  following 
situations  must  provide  identification, 
for  example,  by  exhibiting  satisfactory 
credentials  (such  as  an  employment 
identification  card  or  driver's  license): 

(a)  A  traffic  accident  within  the 
enclave; 

(b)  The  police  officer  reasonably 
believes  that  the  individual  is  engaged 
in  or  has  engaged  in  criminal  conduct  or 
a  violation  of  the  regulations  of  this  part, 
or 

(c)  The  enclave  or  a  portion  of  the 
enclave  is  not  open  to  the  public  (see 
§3.41), 

A  driver  of  a  motor  vehicle  involved  in 
an  accident  within  the  enclave  shall  also 
exhibit  upon  request  of  a  police  officer 
the  owner's  registration  card  or  other 
satisfactory  proof  of  ownership. 

§3.23    Parking. 

(a)  A  person  may  not  stand  {vehicle 
stopped  with  or  without  an  occupant)  or 
park  a  motor  or  other  vehicle: 


(1)  In  a  lane,  space,  or  area  not 
designated  by  sign  for  parking,  and/or 
standing; 

(2)  On  a  sidewalk; 

(3)  Within  an  intersection  or 
crosswalk; 

(4)  Within  10  feet  of  a  fire  hydrant,  5 
feet  of  a  driveway  or  20  feet  of  a  stop 
sign,  crosswalk,  or  traffic  control  signal; 

(5)  In  a  double-parked  position: 

(6)  At  a  curb  painted  yellow; 

(7)  On  the  side  of  a  street  facing 
oncoming  traffic; 

(8)  In  a  position  that  would  obstruct 
traffic; 

(9)  For  a  period  in  excess  of  24  hours, 
except  at  living  quarters  or  with  the 
approval  of  the  Police  Office. 

(b)  A  person  must  park  bicycles, 
motorbikes,  and  similar  vehicles  only  in 
designated  areas,  and  may  not  bring 
these  vehicles  inside  buildings. 

(c)  A  visitor  must  park  in  an  area 
identified  for  that  purpose  by  posted 
signs  or  similar  instructions,  such  as 
"visitor  parking"  and  "reserved  for 
visitors." 

(d)  A  person  may  not  drive  or  park  an 
unauthorized  motor  vehicle  on  a  grassy 
or  any  nonpaved  area  without  the 
approval  of  the  Police  Office. 

§  3.24    Parking  permits. 

Except  for  visitor  parking,  a  person 
may  not  park  a  motor  vehicle  without 
displaying  a  parking  permit,  currently 
valid  for  that  location.  The  Director  may 
revoke  or  refuse  to  issue  or  renew  any 
parking  permit  for  violation  of  this 
section,  or  any  provision  of  this  part. 

§  3.25    Servicing  of  vehicles. 

A  person  may  not  wash,  polish, 
change  oil,  lubricate,  or  make 
nonemergency  repairs  on  a  privately 
owned  vehicle. 

§3.26    Speed  limit. 

The  speed  limit  is  25  miles  per  hour, 
unless  otherwise  posted.  A  driver  of  a 
vehicle  may  not  exceed  the  speed  limit. 
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§3.27    BicyciM. 

A  person  may  not  operate  a  bicycle, 
motorbike,  or  similar  vehicle  without  a 
horn  or  other  warning  device,  and,  if  the 
vehicle  is  operated  between  dusk  and 
dawn,  it  must  be  equipped  with  an 
operating  headlight,  and  taillight  or 
reflector. 

Subpart  C— Facilities  and  Grounds 
§  3.41     Admission  to  facilities  or  ground*. 

The  enclave  is  officially  open  to  the 
public  during  normal  working  and 
visiting  hours  and  for  approved  public 
events.  The  enclave  is  closed  to  the 
public  at  all  other  times,  and  the 
Director  may  also  officially  close  all  or 
part  of  the  enclave,  or  any  building,  in 
emergency  situations  and  at  other  times 
the  Director  deems  necessary  to  insure 
the  orderly  conduct  of  Government 
business.  When  all  or  part  of  the 
enclave  is  closed  to  the  public, 
admission  is  restricted  to  employees  and 
other  authorized  persons  who  may  be 
required  to  display  Government 
credentials  or  other  identification  when 
requested  by  a  police  officer  and  may  be 
required  to  sign  a  register.  The  living 
quarters  and  adjacent  areas  are  not 
open  to  the  public  but  are  open  at  all 
times  to  occupants  and  their  visitors  and 
business  invitees,  unless  otherwise 
closed  by  the  Director. 

§  3.42    Restricted  activities. 

(a)  Hobbies  and  sports.  A  person  may 
undertake  hobbies  and  sports  only  in 
designated  areas  or  as  approved  by  the 
Director. 

(b)  Pets  and  other  animals.  A  person 
may  not  bring  on  the  enclave  any  cat, 
dog,  or  other  animal  except  for 
authorized  purposes.  This  prohibition 
does  not  apply  to  domestic  pets  at  living 
quarters  or  to  the  exercise  of  these  pets 
under  leash  or  other  appropriate 
restraints.  The  use  of  a  dog  by  a 
handicapped  person  to  assist  that 
person  is  authorized. 

(c)  Photography.  A  person  may  take 
photographs,  films  or  audiovisuals,  for 
personal  or  news  purposes  on  the 
grounds  of  the  enclave  or  in  entrances, 
lobbies,  foyers,  comdors.  and 
auditoriums  in  use  for  public  meetings. 
except  when  contrary  to  security 
regulations  or  Department  of  Health  and 
Human  Services  policies,  or  where 
prohibited  by  appropriate  signs. 
Photographs  and  similar  activities  for 
advertising  or  commercial  purposes  may 
be  taken  only  with  the  advance  written 
approval  of  the  Director.  A  person  may 
take  photographs  of  a  patient  only  with 
the  informed  consent  of  the  patient  (or 
the  natural  or  legal  guardian]  and  of  the 


Director  of  the  Warren  Grant  Magnuson 
Clinical  Center  or  delegate. 

(d)  Intoxicating  beverages,  narcotics, 
and  other  controlled  substances.  A 
person  may  not  possess,  sell,  consume, 
or  use  alcohol  or  other  intoxicating 
beverages,  except  in  connection  with 
official  duties,  as  part  of  authorized 
research,  or  as  otherwise  authorized  by 
the  Director;  or,  in  the  case  of 
possession,  consumption  or  use  only,  in 
livirig  quarters.  (The  sale,  consumption, 
use  or  possession  of  narcotics  and  other 
controlled  substances  is  prohibited  and 
shall  be  governed  by  the  Controlled 
Substances  Act  (21  U.S.C.  841-845): 
driving  under  the  influence  of  an 
alcoholic  beverage,  drug  or  controlled 
substance  is  prohibited  and  shall  be 
governed  by  the  Maryland 
Transportation  Code  Annotated  section 
21-902). 

(e)  Nuisances  and  disturbances.  The 
following  acts  by  a  person  are 
prohibited:  Unwarranted  loitering, 
disorderly  conduct  (acting  in  a 
disorderly  manner  to  the  disturbance  of 
the  public  peace  is  prohibited  and  shall 
be  governed  by  Maryland  Code 
Annotated,  Article  27,  section  122); 
littering  or  disposal  of  rubbish  in  an 
unauthorized  manner  the  creation  of 
any  hazard  to  persons  or  property;  the 
throwing  of  articles  of  any  kind  from  or 
at  a  building;  the  climbing  upon  any  part 
of  a  building  for  other  than  an 
authorized  purpose:  the  loud  playing  of 
radios  or  other  similar  devices;  and 
rollerskating,  skateboarding,  sledding  or 
similar  activities,  except  in  officially 
designated  areas. 

(f)  Smoking.  Except  as  part  of  an 
approved  medical  research  protocol,  a 
person  may  not  smoke  in  any  building 
on  the  enclave. 

§  3.43    Removal  of  property. 

A  person  may  not  remove  Federal 
property  from  the  enclave  or  any 
building  on  the  enclave  without  a 
property  pass,  signed  by  an  authorized 
property  custodian,  which  specifically 
describes  the  items  to  be  removed.  In  an 
emergency  or  when  the  property 
custodian  is  not  available,  a  police 
officer  may  approve  removal  of  Federal 
property  if,  after  consulting  with  the 
administrative  officer  or  other 
appropriate  official,  the  pohce  officer  is 
authorized  by  that  official  to  do  so. 
Piivatcly-owned  property,  other  than 
that  ordinarily  carried  on  one's  person, 
may  be  removed  only  under  this 
property  pass  procedure,  or  upon 
properly  establishing  ownership  of  the 
property  to  a  police  officer.  Packages, 
briefcases,  or  other  containers  brought 
within  the  enclave  are  subject  to 


inspection  while  on,  or  being  removed 
from,  the  enclave. 

§3.44    Solicitation. 

It  shall  be  unlawful  for  a  person  (other 
than  an  employee  using  authorized 
bulletin  boards),  without  prior  written 
approval  of  the  Director,  to  offer  or 
display  any  article  or  service  for  sale 
within  the  enclave  buildings  or  grounds; 
or  to  display  any  sign,  placard,  or  other 
form  of  advertisement;  or  to  collect 
private  debts;  or  to  solicit  business, 
alms,  subscriptions  or  contributions, 
except  in  connection  with  approved 
national  or  local  campaigns  for  funds  for 
welfare,  health  and  other  public  interest 
purposes,  or  solicitation  of  labor 
organization  membership  or  dues  as 
authorized  under  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L.  95^54).  This 
provision  shall  not  apply  to  authorized 
lessees  and  their  agents  and  employees 
with  regard  to  space  leased  for 
coiTimercial,  cultural,  educational,  or 
recreational  purposes,  under  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
(40  U.S  C.  490(a){16)). 

Subpart  D — Penalties 

§3.61     Penalties. 

(a)  A  person  found  guilty  of  violating 
any  provision  of  the  regulations  in  this 
part  is  subject  to  a  fine  of  not  more  than 
S50  or  imprisonment  of  not  more  than 
thirty  days  or  both,  for  each  violation 
(40  U.S.C.  318c). 

(b)  Penalties  for  violation  of  offenses 
proscribed  by  Federal  statutes 
(generally  codified  in  Title  18  of  the 
United  States  Code)  and  Maryland 
criminal  statutes  which  are  made 
Federal  offenses  under  the  Assimilative 
Crimes  Act  are  prescribed  in  the 
applicable  provisions  of  those  statutes. 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  663 

[Docket  No.  81130-8230] 

Pacific  Coast  Groundfish  Fishery; 
Foreign  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  preliminary 
groundfish  fishery  specifications  and 
request  for  comments. 


summary:  NOAA  announces  and 
requests  comments  on  the  preliminary 
1989  specifications  for  groundfiBfa  taken 
in  the  U.S.  exclusive  economic  zone  and 
State  waters  off  die  coasts  of 
Washington.  Oregon,  and  California. 
The^e  preliminary  specifications 
propose  the  level  of  the  acceptable 
biological  catch,  the  optimum  yield,  and 
the  distribution  of  the  optimum  yield 
between  domestic  and  foreign  fishing 
operations  for  groundfish  species  and 
species  groups  as  required  by  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan.  The  intended  effect  of  this  action 
is  to  obtain  pubhc  comments  which  will 
be  considered  before  determining  the 
final  specifications  for  1989. 
DATE:  Comments  on  the  preliminary 
specifications  for  1989  must  be  received 
by  December  1, 1988. 
ADDRESSES:  Send  comments  to  Holland 
A.  Schmitten,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.  Bldg 
1.  Seattle  WA  98115;  or  E.  Charles 
Fullerton.  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

WiUiam  L  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (213)  514-6202. 
SUPPI.EMENTARY  INFORMATION:  Under 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR  Part 
663.24,  the  management  specifications 
for  groundfish  must  be  evaluated  each 
calendar  year,  the  preliminary 
specifications  for  the  upcoming  year 
must  be  published  in  the  Federal 
Register  inviting  public  comment,  and 
the  final  specifications  must  be 
published  in  the  Federal  Register 
following  public  comment.  The 
management  specifications  include  the 
acceptable  biological  catch  (ABC),  the 
optimum  yield  (OY),  domestic  annual 
harvest  (DAH),  domestic  annual 
processing  (DAP),  joint  venture 
processing  (JVP),  and  the  total  allowable 
level  of  foreign  fishing  (TALFF). 

The  ABC  is  the  aimual  catch,  for  the 
more  than  80  groundfish  species 
managed  by  the  FMP,  that  can  be  taken 
without  jeopardizing  a  resource's 
productivity.  It  may  differ  from  the 
maximum  sustainable  yield  (MSY)  for 
biological  reasons. 

The  MSY  is  the  average,  over  a 
reasonable  length  of  time,  of  the  largest 
catch  which  can  be  taken  continuously 
from  a  stock.  The  MSY  is  modified  by 
relevant  social,  economic,  and 
ecological  factors  to  make  the  OY, 
which  is  the  amount  of  fish  that  will 


provide  the  greatest  overall  benefit  to 
the  Nation.  The  FMP  uses  two  types  of 
OYs,  numerical  OYs  which  are  quotas, 
and  a  nonnumerical  OY  which  is  all  the 
fish  which  can  be  legally  caught  under 
the  gear,  area,  and  catch  restrictions 
imposed  by  the  FMP. 

Each  numerical  OY  is  a  quota,  the 
maximum  amount  of  fish  (in  round 
weight)  that  may  be  retained,  or  landed 
each  year  from  the  exclusive  economic 
zone  (EEZ)  (3-200  nautical  miles)  and 
the  state  territorial  waters  (0-3  nautical 
miles)  off  the  coasts  off  Washington, 
Oregon,  and  California.  A  numerical  OY 
is  specified  only  for  each  of  six  species: 
Pacific  whiting,  sablefish.  Pacific  ocean 
perch,  shortbeily  rockfish.  widow 
rockfish,  and,  north  of  39*  N.  latitude, 
jack  mackerel.  The  OY  for  each  of  these 
six  species  includes  determinations  of 
the  amounts  available  for  domestic  and 
foreign  fishing.  The  DAH  consists  of 
estimates  of  DAP  and  JVP  which  are 
determined  by  surveys  in  September 
and  June  to  assess  the  industry's 
planned  utilizaton.  The  TALFF  is  the 
remainder,  if  any,  of  OY  after  domestic 
needs  have  been  subtracted.  Before 
TALFF  is  designated,  a  reserve  of  20 
percent  of  OY  is  estabhshed  for  each 
species  in  case  the  domestic  industry 
needs  more  fish  than  was  initially 
estimated. 

The  more  than  70  remaining  species 
managed  under  the  FMP  are  included  in 
the  nonnumerical  OY.  For  the  most  part, 
they  caimot  be  harvested  selectively 
and,  unless  biological  stress  is 
documented,  have  not  been  regulated  by 
quotas.  Full  utilization  by  domestic 
processors  of  some  species  in  this 
multispecies  complex  precludes  joint 
venture  or  foreign  targeting  on 
underexploited  species  in  this  complex 
because  large  incidental  catches  of  the 
fully  utilized  species  are  likely  to  result. 
Consequently,  no  nimierical 
specifications  for  DAH,  DAP,  JVP,  and 
TALFF  are  made  because  joint  venture 
and  foreign  fishing  are  not  available  for 
any  species  in  this  multispecies 
complex.  However,  ABCs  are  specified 
for  the  major  species  or  species  groups. 

The  ABCs  and  OYs  may  be  changed 
during  the  year,  within  limits,  under  the 
procedures  outlined  in  the  regulations  at 
50  CFR  663.22. 

The  preliminary  1989  management 
specifications  for  each  species  with  an 
ABC  different  than  in  1988,  or  with  a 
numerical  OY  are  discussed  below, 
followed  by  Tables  1  and  2  which  list 
the  ABCs  and  OYs  for  all  species  or 
species  groups.  The  aggregate  data  upon 
which  these  preliminary  specifications 
are  based  are  available  for  public 
inspection  at  the  offices  of  Uie  Regional 
Directors  (see  ADDRESSES  above) 


during  business  hours  until  the  end  of 
the  comment  period. 

Proposed  Change  to  ABC  for 
Nonnumerical  OY  Species 

The  ABCs  for  all  species  included  in 
the  nonnumerical  OY  are  the  same  as  in 
1988,  with  the  exception  of  yellowtail 
rockfish  (Table  1).  A  new  stock 
assessment,  using  cohort  analysis  and  a 
dynamic  pool  model,  suggests  that  the 
biomass  of  yellowtail  rockfish  has 
declined  from  the  high  levels  in  the  late 
1970's,  and  currently  is  close  to  levels 
that  will  sustain  the  maximum 
sustainable  yield  (MSY).  The  ABC  was 
determined  by  averaging  two  estimates 
of  biomass  which  were  based  on  two 
slightly  different  models.  One  estimate 
uses  a  deterministic  spawner- 
recruitment  model  (recruitment  is 
dependent  on  stock  size)  and  the  other 
uses  a  constant  recruitment  model 
(recruitment  is  independent  of  stock 
size).  The  two  estimates  produced 
similar  results.  In  the  absence  of  data 
which  would  indicate  that  one  was 
based  on  better  scientific  information 
than  the  other,  the  Groundfish 
Management  Team  (GMT)  of  the  Pacific 
Fishery  Management  Council  (Council) 
concluded  that  an  average  value  was 
appropriate.  This  analysis  included  fish 
in  the  Canadian  part  of  the  Vancouver 
statistical  area.  "The  Council 
reconsidered  how  much  of  the  biomass 
is  available  in  the  EEZ.  In  previous 
years,  the  Council  estimated  that  80 
percent  of  the  conunercial  catch  of 
yellowtail  rockfish  occiu^d  in  U.S. 
waters.  The  GMT  believes  this 
proportion  is  no  longer  appropriate,  and  . 
although  an  acciu-ate  proportion  is  not 
yet  known,  that  a  50  percent  split  is 
much  more  likely  to  represent  the 
available  biomass  in  U.S.  waters.  The 
GT  expects  better  information  in  1989 
when  preliminary  results  of  a  joint  U.S.- 
Canada stock  assessment  become 
available. 

Thus,  although  the  estimate  of 
biomass  for  yellowtail  rockfish 
(including  the  Canadian  portion  of  the 
Vancover  statistical  area)  is  higher  than 
in  1988,  this  increase  is  partially  offset 
by  the  reduced  proportion  estimated  to 
be  available  off  the  U.S.  coast.  The 
result  is  no  change  to  the  1.100  metric 
ton  (mt)  ABC  in  the  U.S.  Vancover  area 
and  a  300  mt  increase,  from  2,600  mt  to 
2,900.  to  the  ABC  in  the  Columbia  area. 
Because  there  is  no  new  stock 
assessment,  the  300  mt  ABC  in  the 
Eureka  area  is  the  same  as  in  1988. 
Accordingly,  the  total  coastwide  ABC 
for  yellowtail  rockfish  is  estimated  at 
4,300  mt,  300  mt  above  the  4,000  mt  ABC 
in  1988.  ' 
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For  purposes  of  determining  the 
harvest  guideline  for  the  Sebastes 
complex  of  rockfish  (of  which  yellowtail 
rockfish  is  a  dominant  component),  the 
ABC  for  yellowtail  rockfish  in  the 
Columbia  area  is  prorated  to  determine 
the  portion  of  the  2,900  mt  ABC  that 
applies  north  of  Coos  Bay,  Oregon.  This 
amount  is  2.800  mt.  (See  footnote  5  of 
Table  1.)  Calculating  the  harvest 
guideline  for  the  Sebastes  complex  in 
the  same  way  in  1989  as  in  1988  (equal 
to  the  sum  of  the  ABCs  of  the  species  in 
the  complex),  the  increase  to  the 
yellowtail  rockfish  ABC  will  raise  the 
harvest  guideline  for  the  Sebastes 
complex  north  of  Coos  Bay,  Oregon  to 
10,500  mt.  300  mt  higher  than  in  1988. 

Proposed  Specifications  for  Numerical 
OY  Species 

Pacific  whiting.  The  1989  ABC  for 
Pacific  whiting  (whiting)  is  preliminarily 
specified  at  225,000  mt,  slightly  lower 
than  the  1988  estimate  of  232,000  mt.  A 
new  assessment  of  the  Pacific  whiting 
resource  incorporates  two  age- 
structured  analyses,  recent  fishery  data, 
and  revised  growth  estimates.  This 
assessment  documents  a  decrease  in  the 
estimated  magnitude  of  the  1980  year 
class  and  a  trend  of  declining  mean 
length  and  weight  at  age  over  the  197&- 
1986  period.  This  results  in  a  downward 
revision  of  short-term  yield  in 
comparison  with  the  prior  year's 
assessment. 

Because  whiting  is  a  transboundary 
species,  initial  biomass  estimates 
included  stocks  in  the  Canadian  portion 
of  the  Vancouver  area.  The  1989 
proposed  ABC  of  225.000  mt  for  UY.S. 
waters  is  only  75  percent  of  the 
estimated  total  avialable  yield  of  300,000 
mt.  This  proportion  was  calculated  from 
the  percent.dge  of  each  exploitable  age 
group  found  in  the  EEZ  in  the  most 
recent  survey  (1986).  This  estimate  takes 
into  account  that  older  whiting  migrate 
farther  north  and  faster  than  younger 
fish. 

In  1989  as  in  previous  years.  ABC  and 
OY  are  proposed  to  be  equal.  The  1989 
estimate  of  DAP  is  18,000  mt,  the  same 
as  in  1968.  Because  joint  venture 
requests  for  1989  currently  exceed  the 
amount  preliminarily  specified  for  OY, 
the  estimate  of  (VP  in  1989  in  207,000  mt. 
the  difference  between  OY  and  DAP. 
Accordingly  the  preliminary 
determination  of  DAH  in  1989  is  equal  to 
OY  and  there  is  no  initial  TALFF  and  no 
reserve.  (The  reserve,  20  percent  of  OY, 
is  established  in  case  the  domestic 
industry  needs  more  fish  than  originally 
projected,  and  thus  is  determined  only 
when  there  is  a  TALFF.)  These  amounts 
may  change,  depending  on  the  final 
specifications  of  ABC  and  OY,  revised 


DAP  requests,  and  applications  for  joint 
venture  processing  which  are 
determined  and  published  later  in  the 
year. 

If  a  midseason  survey  of  domestic 
processors  indicates  that  the  estimate  of 
DAP  is  too  high,  JVO  may  be  increased 
by  the  amount  of  DAP  that  the  Secretary 
determines  will  not  be  needed  by  U.S. 
processors  during  the  remainder  of  the 
fishing  year.  Similarly,  TALFF  may  be 
increased  by  any  part  of  the  reserve  and 
initial  estimated  DAH  for  the  species 
under  consideration  that  the  Secretary 
determines  will  not  be  harvested  by  U.S. 
fishermen  during  the  remainder  of  the 
calendar  year. 

Sablefish.  The  1989  preliminary  ABC 
for  sablefish  is  9,000  mt,  1,000  mt  below 
the  1988  ABC  of  10,000  mt.  A  new 
assessment  was  conducted  based  on  a 
"stock  synthesis"  model,  which  uses 
landings  and  port  sample  data,  tag 
returns,  and  information  from  trawl  and 
pot  surveys  to  estimate  the  current 
status  of  the  stock.  The  GMT  feels  this 
assessment  is  a  major  improvement  over 
previous  analyses.  The  new  analysis 
supported  the  trend  of  declining 
exploitable  stock.  The  level  of  landings 
in  recent  years  (averaging  13.600  mt 
between  1980  and  1986)  is  not 
sustainable.  However,  the  analysis  also 
indicated  that  the  stock  currently  is 
above  the  83.000  mt  biomass  level  which 
will  produce  MSY  at  the  estimated  MSY 
exploitation  rate.  Once  biomass  is 
reduced  to  the  level  which  will  produce 
MSY,  the  expected  average  annual  yield 
would  be  8,200  mt. 

The  Council  recommended  that  the 
preliminary  OY  be  set  at  10,400  mt, 
approximately  the  level  of  landings 
expected  in  1988,  and  consistent  with  a 
fishing  schedule  designed  to  achieve 
MSY  in  about  seven  years.  The  Council 
examined  the  expected  results  of 
harvesting  sablefish  at  higher  and  lower 
exploitation  rates  and  decided  on  an  OY 
of  10,40<1  mt  as  a  step  in  a  process  of 
gradual  reduction  in  harvest  levels  over 
a  reasonable  period  of  time.  This 
process  will  help  the  industry  adjust  to 
the  reduction  of  harvest  to  the  MSY  of 
8,200  mt  that  must  occur  by  the  time  the 
biomass  level  is  reduced  to  83,000  mt. 
Also,  a  gradual  reduction  in  harvest 
rates  would  minimize  risk  due  to 
uncertainty  in  the  analysis.  For  the 
reasons  stated  above,  and  because  the 
sablefish  biomass  is  larger  than  that 
needed  to  produce  MSY,  it  is  not 
inconsistent  to  set  OY  higher  than  ABC. 
Because  domestic  processors  intend  to 
process  ail  available  sablefish,  none  is 
available  for  joint  venture  or  foreign 
fishing  in  1989  except  for  minimal 


allowances  for  unavoidable  incidental 
catches. 

Pacific  ocean  perch.  Pacific  ocean 
perch  have  been  overfished  in  the  past 
and  now  are  managed  under  a 
rebuilding  schedule  specified  in  the 
FMP.  No  new  stock  assessment  was 
conducted  in  1988.  The  most  recent 
available  data  indicated  little  or  no 
rebuilding  of  the  Pacific  ocean  perch 
stock  since  1979,  and  currently  there  are 
no  indications  of  strong  recruitment  to 
the  population.  Accordingly,  the  1989 
ABCs  for  both  the  Vancouver  and 
Columbia  areas  are  proposed  to  be  set 
at  zero,  as  in  1987  and  1988. 

Also  as  in  the  past  two  years,  the  OY 
is  proposed  to  be  set  at  a  level  that  will 
allow  some  if  not  all  incidental  catches 
to  be  landed,  but  will  not  encourage 
directed  fishing;  500  mt  in  the 
Vancouver  area  and  800  mt  in  the 
Columbia  area.  Clearly,  domestic 
processors  will  fully  utilize  OY  so  no 
Pacific  ocean  perch  are  available  for 
joint  venture  or  foreign  fishing  in  1989 
except  for  minimal  allowances  for 
unavoidable  incidental  catches. 

Widow  rockfish.  The  1989  preliminary 
specification  of  the  coastwide  ABC  for 
widow  rockfish  is  9,500  mt,  21  percent 
lower  than  the  final  1988  ABC  of  12,100 
mt.  New  analyses  revealed  a  great  deal 
of  uncertainty  in  the  estimates  of  stock 
abundance  and  its  relationship  to  MSY. 
Given  these  uncertainties,  the  Council 
recommended  setting  ABC  at  MSY  until 
more  consistent  stock  assessments  Eire 
available.  The  ABC  was  less  than  9.500 
mt  in  1984-1986. 

The  preliminary  OY  of  9,500  mt  equals 
ABC  in  1989,  and,  like  ABC.  is  21 
percent  lower  than  in  1988.  Although 
less  than  in  1986-1988,  this  preliminary 
OY  is  slightly  higher  than  the  9,300  mt 
OY  in  1984-1985.  Because  this  snecies  is 
fully  utilized  by  domestic  processoi-.,  no 
widow  rockfish  are  available  for  JVP  or 
TALFF  in  1989  except  for  minimal 
allowances  for  unavoidable  incident;:! 
catches. 

Shorthelly  rockfish.  The  preliminary 
1989  ABC  and  OY  specifications  for 
shortbeliy  rockfish  are  both  10.000  mt, 
the  same  as  during  1983-1988.  As  in 
1986-1988.  DAP  is  estimated  at  1,000  mt 
and  JVP  is  estimated  at  5.000  mt. 
resulting  in  DAH  of  6,000  mt.  The 
reserve  is  set  at  2,000  mt  in  case 
domestic  needs  become  higher  th.-in 
initially  estim.ated.  and  the  remaining 
2,000  mt  is  designated  for  TALFF.  Most 
shortbeliy  rockfish  are  available  south 
of  39  degrees  N.  latitude,  an  area  closed 
to  foreign  trawiling,  and  no  interest  has 
been  expressed  in  a  directed  foreign 
fishery  for  this  species  north  of  39 
degrees  N.  latitude  in  1989. 
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Jack  mackerel  (north  of  39°  latitude). 
The  preliminary  1989  ABC  and  OY 
specifications  for  jack  mackerel  are  both 
12.000  mt,  the  same  as  during  1985-1988. 
No  new  stock  assessment  has  been 
conducted  for  this  species.  No  do.Tiestic 
interest  has  been  identifed  for  the  stock 
north  of  39  degrees  N  latitude,  the  only 
component  of  this  species  managed  by 
the  FMP.  Accordingly,  a  reserve  of  2.4(W 
mt  is  proposed  in  case  domestic  needs 


develop,  and  9.600  mt  is  designated  for 
foreign  fishing  in  1989. 

Classification 

These  preliminary  specifications  are 
made  under  the  authority  of  and  in 
accordance  with  50  CFR  663  24  (aj  and 
(b).  This  action  is  in  compliance  with 
Executive  Order  12291  and  is  covered  by 
the  Regulatory  Flexibility  Analysis 


prepared  for  the  implementing 
regulations. 

List  of  Subjects  in  50  CFR  Parts  663  and 
611 

Fisheries,  Fishing,  Foreign  relations. 

Authority:  16  U  S.C.  1801  et  seq. 

D;i!ed:  November  15. 1983 
lameii  W.  Brennan. 
Assistant  .Adminintrator  fur  Fisheries. 
National  Marine  Fisheries  Service. 


Table  1.— Preliminary  Specifications  of  ABC  for  1989  for  the  Washington,  Oregon,  and  California  Region  by 

International  North  Pacific  Fisheries  Commission  Areas 

tin  thousands  o<  metric  tons] 


oPcCwS 


Rounrlfish: 

Llngcod 

Pacific  Cod 

Pac!<ic  Whiting . 


Sablefish.. 


Rockfish: 

Pacific  Ocean  Perch . 
Shortbeliy 


Widow 


Other  Rockfish:  * 

Bocaccio 

Canary 

Chilipepper 

Yellowtail 

Remaining  Rockfish . 
Flatfish: 

Cover  Sole 

English  Sole 

Petrale  Sole 

Other  Flatfish 

Other  FiSh  " 

Jack  Mackerel' 


Others . 


Area 


Var>couver ' 


1.0 
2.2 


(=) 


1.1 
.8 

2.4 


2.5 


Cotumbta 


4.0 
.9 


0  2.1 


»2.9 
"3.7 

11.5 


1.1 
3.0 


7.0 


Eureka 


OS 


n 


.6 


.3 

19 

8.0 


.5 
1.7 


1.2 


Monterey 


1.1 


(') 


4.1 


4.3 
5.0 


.8 
1.8 


20 


Conception 


Total 


04 


(') 


2.0 


33 
1.0 


2.0 


7.0 

3.1 

'225.0 

=•9  0 


'10.0 
=  95 

61 

35 

>36 

43 

140 


27.9 

'  1.9 

3.2 

7  7 

120 

14.7 


'  US  portion 

"  Tnese  species  are  not  comrron  or  important  in  »he  areas  footnoted  Accordingly,  for  convenience.  Pacific  cod  is  included  in  the  "other  fish"  categoy  for  the 
areas  footnoted  and  rockfish  species  are  included  in  the  "remaining  rockfish"  category  for  the  areas  footnoted  only 

■'  Total  all  a'eas 

<  "Other  rockfish"  means  rockfish  species  at  50  CFR  663  2.  as  amended,  which  do  not  have  a  numencal  OY 
^  Aon  ^3"^5e"ient  of  the  Sebastes  complex  of  rockfish,  the  Columbia  a'ea  is  snlit  into  northern  and  southern  parts  at  Coos  Bay  Oregon  43  ?l  34"  N  latitude) 
and  ABCs  lor  the  Columbia  area  are  prorated  as  follows  Canary  (Species),  2  1  (Columbia  area  total).  17  (North  of  Coos  Bay),  0  4  (South  of  Coos  Bay).  Yellowtail 
(bpecies)  2  9  (Coumbia  area  total).  2  8  (North  of  Coos  Bay).  0  1  (South  of  Coos  Bay):  Remaining  rockfish  (Species),  3  7  (Columbia  area  total)  3  3  (North  of  Coos 
cay),  0  4  (South  of  Coos  Bay) 

•■■  Other  fish"  includes  sharks,  skates,  ratfish,  monds,  grenadiers,  lack  mackerel,  and,  in  the  Eureka.  Monterey,  and  Conception  areas.  Pacific  cod.  "Other  fish"  « 
part  of  the    other  species"  category  listed  at  50  CFR  663  2 
'  North  of  39*  N  latitude 
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Table  2.— Preliminary  Specifications  of  OY  and  Its  Distribution  for  1989 

[in  thousands  of  metric  tons) 


Species 


Pacific  Whiting 

Sablefish 

Pacific  Ocean  Perch. 
Shortbelly  Rockfish... 

Widow  Rockfish 

Jack  Mackerel 

Other  Species 


Total  OY 


225.0 
10.4 
"1.3 
10.0 
9.5 
12.0 
(») 


DAP 


JVP' 


18.0 

10.4 

•1.3 

10 

95 

0 


207.0 
0 
0 

5.0 
0 
0 


DAH 


225.0 

10.4 

«1.3 

6.0 

9.5 

0 


Reserve 


0 

0 

0 

2.0 

0 

2.4 


TALF  F  ' 


0 

0 

0 

2.0 

0 

9.6 


■  in  the  foreign  trawl  and  ,oint  venture  fisheries  for  Pacitic  whiting,  incidental  catch  allowance  percentages  (babed  °"JALFF)  and  incidental  reten^on 
DPrcentaaes  (based  on  JVP)  are:  sab'e'.^h  0  173  percent;  Pacific  ocean  perch  0  062  percent;  rockfish  excluding  Pacific  ocean  perch  0^38  percent   flatfish  0 J 
C^  cem^Ick  rnlcKerel  3  0  percent;  and  o>her  spec.es  0.5  percent.  In  foreign  trawl  and  loirt  venture  fisheries    "omer  spec.es     means  ail  fP^f'^s.  ""c^^r^ 
nongroundfish  speces  ex  ceo?  Pacific  whit.ng,  sablef.sh.  Pacific  ocean  perch,  rockfish  excluding  Pacific  ocean  P^'f^^'^^^^^J'^^J'^^^'^^'^^^^^^ 
a  foreign  trawl  or  lomt  venture  fishery  for  species  other  than  Pacific  whiting,  incidental  allowance  percentages  will  be  stated  in  the  conditions  and  restrKitions  to  the 
foreign  fishing  permit  See  50  CFR  611  70(c)(2)  for  application  of  incidental  retention  allowance  percentages  to  lOini  venture  fisheries. 

2  Of  this  1  300  metric  tons.  500  metric  tons  is  tor  the  Vancouver  area  and  800  metric  tons  is  for  the  Columbia  area.  Pacific  ocean  perch  from  other  areas  are 

included  in  the  OV  for   other  species"  See  50  CFR  663  21(a)(3)  ^      ^,  ^      ^     en  r-co  =<<  -tn  ,„h  D=r4  crt  <iao  <;n  rPR  fifii  ? 

'  The  total  OY  for  "other  species"  is  that  amount  of  fish  that  may  be  lawfully  harvested  and/or  processed  under  50  CFR  611.70  and  Part  663.  See  50  OFH  obi.^ 

for  species  listing. 


[FR  Doc.  88-26827  Filed  11-16-68;  1:12  pm] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  arnj  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Hiawatha  National  Forest,  Pictured 
Rocks  National  Lalcestiore 

agency:  Forest  Seryice,  USDA. 
ACTION:  Notice;  transfer  of 
administrative  jurisdiction. 

summary:  The  Secretary  of  Agriculture 
has  approved  the  transfer  of  666.08 
acres  of  the  Hiawatha  National  Forest 
from  the  administrative  jurisdiction  of 
the  Forest  Service  to  the  jurisdiction  of 
the  National  Park  Service,  Department 
of  the  Interior,  for  addition  to  the 
Pictured  Rocks  National  Lakeshore.  A 
copy  of  the  order  as  signed  by  the 
Secretary  is  set  out  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  By  order  of  the 
Secretary  of  Agriculture,  the  transfer 
was  effective  October  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  Johnson,  Lands  Staff,  USDA, 
Forest  Service,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (703)  235- 
2406. 
Dated:  November  14, 1988. 

Larry  Hensoii, 

Associate  Deputy  Chief. 

In  compliance  with  section  8  of  the 
Act  of  October  15, 1966,  Pub.  L.  89-668, 
notice  is  hereby  given  that  pursuant  to 
the  authority  vested  in  the  Secretary  of 
Agriculture,  the  following  lands  are 
hereby  transferred  from  the 
administrative  jurisdiction  of  the  Forest 
Service,  Hiawatha  National  Forest,  U.S. 
Department  of  Agriculture,  to  the 
administrative  jurisdiction  of  the 
National  Park  Service,  Pictured  Rocks 
National  Lakeshore,  U.S.  Department  of 
the  Interior. 

Those  certain  lands  now  administered 
as  a  part  of  the  Hiawatha  National 
Forest,  situated,  lying,  being  in  T.  47  N., 
R.  18  W.,  of  the  Michigan  Meridian, 
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Alger  County,  Michigan,  and  being  more 
particularly  described  as  follows: 

T.  47  N.,  R.  18  W.. 

Section  1,  Ny2NWV4;  SWV«SWy4 

[State  of  Michigan  reserves  all  mineral,  coal, 

oil  and  gas,  right  of  ingress  and  egress  across 

any  lands  lying  along  any  watercourse,  and 

all  aboriginal  antiquities  and  right  to  explore 

and  excavate  for  same.) 

S'.^NWyt;NWy«SWV4 

(Third  party  reserves  all  metals,  oils,  salt, 

gas,  marl,  ores,  minerals,  limestone,  and  all 

granite,  stone  or  rock  valuable  for  building 

purposes.) 

Sec.  2,  EM!SEy4SWy4;  Ey2NEy4.  SWy4NEy4; 

SEy4 

(Third  party  reserves  all  metals,  oils,  salt, 
gas,  marl,  ores,  minerals,  limestone,  and  all 
granite,  stone  or  rock  valuable  for  building 
purposes.) 

Sec.  16,  NEy4Swy4:  NWy4SEy4:  NEy4SEy4 
(State  of  Michigan  reserves  all  mineral,  coal, 
oil,  and  gas,  right  of  ingress  and  egress  across 
any  lands  lying  along  any  watercourse,  and 
all  aboriginal  antiquities  and  right  to  explore 
and  excavate  for  same.) 
Sec.  28.  SWy4SEy4;  S^4NWy4SEy4 
Sec.  29,  NWy4SWy4 

sv4Swy4Nwy4 
NEy4Swy4Nwy4 

Sec.  35,  W%NEy4 
The  area  described  aggregates  866.08  acres. 

Effective  date.  This  order  is  effective 
on  the  31st  of  October,  1988. 
Richard  E.  Lyng, 

Secretary,  Department  of  Agriculture. 
[FR  Doc.  88-26896  Filed  11-18-88;  8:45  am] 
BIUJNQ  CODE  3410-11-11 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Hubert  H.  Humphrey  Fellowship 
Competition 

The  U.S.  Arms  Control  and 
Disarmament  Agency  will  conduct  a 
competition  in  1989  for  one-year  Hubert 
H.  Humphrey  Fellowships  in  support  of 
unclassified  doctoral  dissertation 
research  in  arms  control  and 
disarmament.  Law  candidates  for  the 
Juris  Doctor  or  any  higher  degree  are 
also  eligible  if  they  are  writing  a 
substantial  paper  in  partial  fulfillment  of 
degree  requirements.  The  fellowship 
stipends  for  Ph.D.  candidates  will  be 
$5,000  plus  applicable  tuition  and  fees 
up  to  a  maximum  of  $3,400.  Stipends  and 
tuition  for  law  candidates  will  be 
prorated  according  to  the  credits  given 


BEST  COPY  AVAILABLE 


for  the  research  paper.  Fellows  must  be 
citizens  or  nationals  of  the  United  States 
and  degree  candidates  at  a  U.S. 
University.  The  application  deadline  for 
the  awards  is  March  15, 1989.  Awards 
will  be  for  a  12-month  period  beginning 
either  September  1989  or  January  1990. 
For  information  and  application 
materials  please  write;  Hubert  H. 
Humphrey  Fellowship  Program,  Office 
of  Public  Affairs,  U.S.  Arms  Control  and 
Disarmament  Agency,  Washington,  DC 
20451. 

Date:  November  4. 1988. 
Sigmund  Cohen,  Jr., 

Director  of  Public  Affairs. 

[FR  Doc.  88-26777  Filed  11-16-68.  8:45  am] 

BILUNG  CODE  M20-32-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  December  8, 
1988,  9:30  a.m..  Room  1617-F,  U.S. 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW.  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  &  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Discussion  of  TAC  Chairmen's 
Meeting. 

5.  Discussion  of  Armual  Report  &  1989 
Plan. 

6.  Discussion  of  Rechartering. 

7.  Election  of  Chairman. 

8.  Discussion  of  other  Export  Issues. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 
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The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  17, 
1986,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
e,\empt  from  the  provisions  relating  to 
public  meetings  found  in  section  10(a)(1) 
and  (a)(3).  of  the  Federal  Advisory 
Comniittee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public.  A  copy  of  the  Notice 
of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U  S.  Department  of  Commerce, 
Washington.  DC.  For  further  information 
or  copies  of  the  minutes  call  Ruth  D. 
Fitts,  202-377^959. 

Date:  November  15.  1988. 
Betty  Anne  Ferrell, 

Director.  Technical  Support  Unit.  Office  of 
Technology  and  Policy  Analysis. 
[FR  Doc.  88-^26865  Filed  11-18-88;  8:45  am] 
BILUNG  CODE  3S10-0T-M 


International  Trade  Administration 

I A-588-019] 

Cyanuric  Acid  and  Its  Chlorinated 
Derivatives  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Tentative 
Determination  To  Revoke  in  Part 

AGENCY:  International  Trade 

Administration/Import  Administration 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews  and  tentative  determination  to 

revoke  in  part. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  four  respondents,  the 
Department  of  Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  duty  orders  on  cyanuric 
acid  and  its  chlorinated  derivatives  from 
japan.  The  reviews  cover  two 
manufacturers/exporters  of  this 
merchandise  to  the  U.S.,  Nissan 


Chemical  Industries,  Ltd.,  Shikoku 
Chemicals  Corporation,  two  trading 
companies,  Mitsubishi  Corporation  and 
Toyo  Menka  Kaisha.  Ltd.,  and  two 
consecutive  periods  from  April  1, 1985 
through  March  31, 1986  and  April  1, 1986 
through  March  31, 1987.  The  reviews 
indicate  the  existence  of  dumping 
margins  for  Shikoku  Chemicals 
Corporation  for  cyanuric  acid  for  both 
periods.  The  margins  for  Shikoku 
Chemicals  Corporation  for  dichloro 
isocyanurates  and  trichloro  isocyanuric 
acia  for  both  periods  were  less  than  0.5 
percent  and,  therefore,  de  minimis. 
There  were  no  margins  for  Nissan 
Chemical  Industries,  Ltd.  for  either 
dichloro  isocyanurates  or  trichloro 
isocyanuric  acid  for  both  periods.  The 
order  on  cyanuric  acid  excludes  sales 
produced  by  Nissan. 

As  a  result  of  the  reviews,  we 
preliminarily  determine  to  assess 
dumping  duties  on  cyanuric  acid  equal 
to  the  calculated  differences  between 
United  States  price  and  foreign  market 
value. 

We  also  tentatively  determine  to 
revoke  the  antidumping  duty  orders  on 
dichloro  isocyanurates  and  trichloro 
cyanuric  acid. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part. 

EFFECTIVE  DATE:  November  21, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Susan  Silver  or  Robert  Marenick,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-3601/ 
5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  1. 1987.  the  Department 
published  in  the  Federal  Register  (52  FR 
15970)  the  final  results  of  its  last 
administrative  reviews  of  the 
antidumping  duty  orders  on  cyanuric 
acid  and  its  chlorinated  derivatives  from 
Japan  (49  FR  18148.  April  27. 1984).  The 
petitioner  and  respondents  requested  in 
accordance  with  §  353.53a  of  the 
Commerce  Regulations  that  we  conduct 
administrative  reviews.  We  published 
notices  of  initiation  on  May  20, 1986  (51 
FR  18475)  and  May  20, 1987  (52  FR 
18937).  The  Department  has  now 
conducted  the  administrative  reviews  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Tariff 
Act"). 

Scope  of  the  Reviews 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  System  ("HTS").  Until  that  time, 
the  Department  will  be  providing  both 
the  appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HTS 
item  numbers  with  our  product 
descriptions  on  a  test  basis.  As  with  the 
TSUSA.  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099.  U.S. 
Department  of  Commerce,  14fh  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialiat  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  reviews  are 
shipments  of  cyanuric  acid  (also  known 
as  isocyanuric  acid)  and  its  chlorinated 
derivatives  (dichloro  isocyanurates,  and 
trichloro  isocyanuric  acid)  used  in  the 
swimming  pool  trade. 

We  have  categorized  the  merchandise 
as  cyanuric  acid,  dichloro  trichloro 
isocyanurates  and  trichloro  isocyanuric 
acid,  which  we  consider  to  be  separate 
classes  or  kinds  of  merchandise.  These 
products  are  sold  in  three  basic 
consistencies:  powder,  granular  and 
tablet.  Such  merchandise  is  currently 
classifiable  under  item  number  425.1050 
of  the  TSUSA  and  item  number 
2933.69.50.50  of  the  HTS.  The  review 
covers  Shikoku  Chemicals  Corporation 
("Shikoku"),  Nissan  Chemical  Indui-tiies 
("Nissan"),  Mitsubishi  Corporation  and 
Toyo  Menka  Kaisha,  Ltd.,  and  two 
consecutive  periods  from  April  1. 1985 
through  March  31, 1986  and  April  1. 1986 
through  March  31, 1987. 

Petitioner  alleged  that  Nissan 
esablished  a  fictitious  market  for  home 
market  sales  of  trichloro  isocyanuric 
acid  by  lowering  the  prices  of  the 
granular  form  of  this  product  while 
increasing  prices  of  the  tablet  and 
powder  forms  in  order  to  tigroid  the 
imposition  of  dumping  duties.  Nissan 
only  exports  the  granular  form  of  this 
product  to  the  United  States.  Petitioner 
states  that,  pursuant  to  section  1319  of 
the  Omibus  Trade  and  Competitiveness 
Act  of  1988,  section  773(a)(5)  of  the 
Traffic  Act,  we  are  required  to  examine 


all  forms  of  the  product  to  establish 
foreign  market  value.  During 
verification,  we  examined  the  volume 
and  prices  of  sales  for  all  forms  of  the 
products  under  review  in  the  home 
market  and  found  that  while  prices  for 
tablet  and  powder  were  higher  than  the 
granular  form,  the  predominant  shares 
of  home  market  sales  was  in  the 
granular  form.  In  addition,  we  noted  a 
downward  movement  of  prices  for 
granular,  tablet  and  powder  forms 
between  the  third  and  fourth  review 
periods.  We  found  that  tablet  and 
powder  forms  of  the  product  were  not 
sold  in  sufficient  quantities  to  offset  the 
lower-priced  sales  of  granular  in  the 
home  market.  Even  if  we  were  to 
weight-average  home  market  sales  of 
tablet,  powder  and  granular  to  establish 
foreign  market  value,  the  weighted- 
average  foreign  market  value  would  still 
be  far  below  the  lowest  U.S.  price  of  the 
granular  form.  Therefore,  we  do  not 
consider  such  a  predominant  share  of 
home  market  sales  of  the  granular  form 
of  the  products  under  review  at  lower 
prices  and  a  downward  movement  of 
prices  for  all  forms  of  the  product  to 
indicate  a  fictitious  market  of  the 
granular  form  within  the  meaning  of 
section  773(a)(5)  of  the  Tariff  Act. 
Accordingly,  we  preliminarily  determine 
that  Nissan  has  not  established  a 
fictitious  market  of  the  granular  form  in 
order  to  avoid  the  imposition  of  dumping 
duties,  and  we  consider  only  the  sales  of 
the  granular  form  of  these  products  to 
establish  foreign  market  value. 

The  petitioner  also  alleged  that 
Nissan's  sales  for  dichloro 
isocyanurates  and  trichloro  isocyanuric 
acid  were  below  cost  of  production  for 
both  periods.  Petitioner  submitted  the 
cost  of  production  data  for  both 
products  for  both  periods.  We  initiated  a 
cost  of  production  investigation  for  both 
periods  for  trichloro  isocyanuric  acid 
sales  and  for  dichloro  isocyanurates  for 
the  April  1, 1986  through  March  31, 1987 
period.  We  verified  actual  cost  data  and 
preliminarily  determine  that  Nissan 
made  no  sales  below  its  cost  of 
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Manufacturer/exporter 


Nissan  Ctiemical  Industnes,  Ltd. ' . 


Stilkoku  Ctiemicals  Corp . 


production  for  trichloro  isocyamurc  acid 
sales  for  both  periods  and  for  dichloro 
isocyanurates  for  the  period  April  1, 
1986  through  March  31. 1987. 

Regarding  the  below  cost  allegation 
for  dichloro  isocyanurates  for  the  April 
1. 1985  through  March  31. 1986  review 
period,  we  applied  the  cost  of 
production  data  that  petitioner  had 
submitted  for  dichloro  isocyanurates  to 
all  home  market  sales  of  dichloro 
isocyanurates  submitted  by  respondents 
for  the  same  period.  We  assumed  that 
using  cost  data  from  the  petitioner  was 
equivalent  to  performing  a  cost  test 
based  upon  the  best  information 
available  because  the  results  obtained 
from  using  petitioner's  cost  data  would 
be  more  adverse  to  the  respondent  than 
would  be  the  results  from  using  the 
respondent's  actual  cost  data.  Further, 
we  applied  this  best  information  cost 
data  for  the  product  to  all  sales  of  that 
product.  We  found  that  a  small 
percentage  of  all  sales  of  dichloro 
isocyanurates  was  below  the  best 
information  cost  of  production  for  the 
review  period.  We  ^erefore  concluded 
that  the  results  from  using  actual  cost 
data  would  also  show  a  similarly  small 
percentage  of  sales  below  cost. 
Accordingly,  we  preliminarily  determine 
that  there  was  an  insufficient  basis  to 
initiate  a  cost  of  production 
investigation  for  dichloro  isocyanurates 
for  the  April  1, 1985  through  March  31. 

1986  period. 

In  addition,  petitioner  submitted  cost 
data  in  support  of  its  allegation  of  sales 
below  cost  for  Shikoku  for  both  products 
for  the  April  1, 1986  through  March  31, 

1987  review  period.  We  initiated  a  cost 
of  production  investigation  for  both 
products  for  that  period.  We  verified 
actual  data  and  preliminarily  determine 
that  Shikoku  made  no  sales  below  its 
cost  of  production  for  either  product  for 
both  periods. 

Petitioner  also  alleged  that  Shikoku's 
trading  company,  Mitsubishi 
Corporation,  was  engaging  in 
middleman  dumping,  i.e..  that  Mitsubishi 
was  selling  to  U.S.  purchasers  below  its 


acquisition  or  purchase  cost  from 
Shikoku.  At  verification,  we  examined 
the  sales  made  by  Mitsubishi 
Corporation  which  formed  the  basis  of 
petitioner's  middlemen  dumping 
allegation.  By  using  verified  acquisition 
prices,  we  found  no  evidence  that 
Mitsubishi  Corporation  was  selling 
below  its  acquisition  cost  from  Shikoku. 
Therefore,  we  preliminarily  determine 
that  petitioner's  allegation  with  respect 
to  Mitsubishi  Corporation  provided  an 
insufficient  basis  to  pursue  further  the 
issue  of  middleman  dumping. 

United  States  Price 

In  caluclating  United  States  price,  the 
Department  used  purchase  price  as 
defined  in  seciton  772  of  the  Tariff  Act. 
Purchasse  price  was  based  on  the 
packed  f.o.b.  price  from  the 
manufacturers  to  the  unrelated  Japanese 
trading  firms  in  Japan  because  ^e 
manufacturers  knew  that  the 
merchandise  was  destined  for  the 
United  States  at  the  time  of  sale.  We 
made  adjustments,  where  applicable,  for 
foreign  inland  freight,  brokerage  and 
handling  and  insurance.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price 
as  defined  in  section  773  of  the  Tariff 
Act,  since  there  were  su^icient  sales  of 
such  or  similar  merchandise  in  the  home 
market. 

Home  market  price  was  based  on  the 
packed,  delivered  price  to  unrelated 
purchasers  in  the  home  market.  We 
made  adjustments,  where  applicable,  for 
inland  freight,  insurance,  competitive 
discounts,  rebates,  advertsing  and 
promotion,  and  difference  in  credit  and 
packing  expenses.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Product 


Dichloro  Isocyanurates 

Trichloro  Isocyanuric  acid.. 
Cyanuric  acid 


Dichloro  Isocyanurates 

Trichloro  Isocyanuric  acid.. 


TifTW  penod 


April  19,  1985  to  March  19.  1987.. 

do 

April  19,  1985  to  March  19,  1986... 
April  19,  1986  to  March  19,  1987... 
April  19,  1985  to  March  19,  1986... 
April  19,  1986  to  March  19,  1987... 
April  19.  1985  to  March  19,  1986... 
April  19.  1986  to  March  19,  1987... 


'  Tbe  order  on  cyanuric  acid  excludes  sales  produced  by  Nissan. 


Margm 
(percent) 


0 
0 
2.58 

11.77 
O.Ol 
0.01 
0.09 
O.OB 
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Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing,  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  no  later 
than  32  days  after  the  date  of 
pubiicatirn. 

The  Department  shall  determine,  and 
the  Customs  Ser\'ice  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Ind!vidual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Nissan  and  Shikoku  requested 
revocation  of  the  orders  with  respect  to 
the  merchandise  they  exported.  Since 
neither  of  these  companies  has  had 
sales  at  less  than  fair  market  value  for 
three  years  for  dichloro  isocyanurates 
and  trichloro  isocyanuric  acid,  and,  as 
provided  for  in  section  §  353.54(e)  of  the 
Commerce  Regulations,  Nissan  and 
Shikoku  have  agreed  in  writing  to 
immediate  suspension  of  liquidation  and 
reinstatement  of  the  order  under 
circumstances  specified  in  the  written 
agreement,  we  tentatively  determine  to 
.evoke  the  antidumping  duty  orders  on 
dichloro  isocyanurates  and  trichloro 
isocyanuric  acid.  If  this  revocation  is 
made  final,  it  will  apply  to  all 
unliquidated  entries  of  dichloro 
iaocyanurates  and  trichloro  isocyanuric 
acid  from  japan,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  Further,  as  provided  for  by 
I  353.48(b)  of  the  Commerce 
Regulations,  for  shipments  of  cyanuric 
acid  from  Shikoku,  the  Department  shall 
t-f^quire  a  cash  deposit  of  11.77  percent  of 
e'-itimated  dumping  dtiMes  based  on  the 
rr.ore  recent  of  the  above  margins.  For 
shipments  of  cyanuric  acid  from  Nissan, 
the  Department  will  not  require  a  cash 
deposit  of  esHmated  dumping  duties, 
since  the  order  on  cyanuric  acid 
excludes  sales  produced  from  Nissan. 
For  any  future  entries  of  cyanuric  acid 
from  a  new  exporter,  not  covered  in  this 
or  any  prior  administrative  reviews, 
whose  first  shipment  occurred  after 
March  31, 1987  and  who  is  uni elated  to 
the  reviewed  firms,  a  cash  deposit  of 
11.77  percent  of  estimated  dumping 


duties  will  be  required.  For  any  future 
shipments  of  dichloro  isocyanurates  emd 
trichloro  isocyanuric  acid,  no  cash 
deposit  will  be  required. 

These  administrative  reviews, 
tentative  determination  to  revoke  in 
part,  and  notice  are  in  accordance  with 
section  751(a)(1)  and  (c)  of  the  Tariff  Act 
(19  U.S.C.  1675(a)(1),  (c))  and  19  CFR 
353.53a  and  353.54. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Dated:  November  14, 19B8. 
[PR  Doc.  88-26867  Filed  11-18-88:  8:45  am] 

BILLING  COOE  3510-OS-M 

[A-357-8021 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Ught-Walled 
Welded  Rectangular  Cart>on  Steel 
Tubing  From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  light-walled  welded  rectangular 
carbon  steel  tubing  from  Argentina  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Argentina.  We  have  notified  the 
International  Trade  Commission  of  our 
determination  and  have  directed  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Argentina  as  described  in  the 
"Suspension  of  Liquidation"'  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
detemination  by  January  30, 1989. 
EFFECTIVE  DATE:  November  21, 1988 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Alain  Letort  or  Richard 
Capwell,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  202/ 
377-3818  (Letort)  or  202/377-8668 
(Capweii), 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  light- 
walled  welded  rectangular  carbon  steel 
tubing  ("LWRT")  from  Argentina  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 


Tariff  Act  of  1930,  as  amended  ("the 
Act").  The  estimated  margin  of  sales  at 
less  than  fair  value  is  92.30  percent  ad 
valorem,  as  showm  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  merchandise  from 
Argentina,  as  outlined  in  the  "Critical 
Circumstances"  section  of  this  notice. 

Case  History 

Since  our  Notice  of  Initiation  (53  FR 
24988— July  1, 1988),  the  following 
events  have  occurred.  On  July  21. 1988, 
the  International  Trade  Commission 
( "ITC")  preliminarily  determined  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  of  LWRT  (USITC 
Publication  2098— July  1988). 

On  August  3, 1988.  we  presented  a 
questionnaire  to  Laminfer  S.A. 
("Laminfer"),  which  accounted  for 
virtually  all  the  exports  to  the  Unitod 
States  from  Argentina  during  the  period 
of  investigation.  We  requested  the 
Laminfer  answer  section  A  by  August 
24, 1988  and  sections  B  and  C  by 
September  4, 1988.  On  August  18, 1988. 
at  respondent's  request,  we  extended 
the  deadline  for  response  to  section  A  of 
the  questionnaire  until  August  31, 1988. 
and  to  sections  B  and  C  until  September 
16,  1988  On  August  31, 1988.  we 
received  Laminfer's  response  to  section 
A  of  the  questionn.iire.  On  September 
IS,  1988,  again  at  respondent's  request, 
we  extended  the  deadline  for  response 
to  sections  B  and  C  until  September  26, 
1988.  On  September  26, 1988,  we 
received  Laminfer's  response  to  sections 
B  and  C  of  the  questionnaire.  As  a  result 
of  our  analysis  of  Laminfer's  resf.  ^ses. 
we  issued  a  deficiency  letter  on 
September  30, 19S3.  and  requested  a 
response  by  October  11, 1988.  On 
October  11, 1988,  we  received  Laminfer's 
response  to  our  deficiency  letter,  to 
which  we  requested  that  Laminfer  reply 
by  Novermber  13,  1988. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  lipht-walled  welded 
carbon  steel  pipes  and  tubes  of 
rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less 
than  0.156  inch,  currently  provided  for 
under  item  numbers  610.4928  of  the 
Tariff  Schedules  of  the  United  States. 
Annotated  and  classifiable  under  item 
number  7306.60.5000  of  the  Harmonized 
Tori ff  Schedule. 


Period  ot  Investigation 

The  period  of  investigation  for  LWRT 
from  Argentina  extends  from  January  1, 
1988  through  June  30, 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  LWRT  from  Argentina 
were  made  al  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  market  value  for  Laminfer. 
using  the  data  provided  in  the 
responses. 

United  States  Price 

We  based  United  States  price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
its  importation.  We  calculated  purchase 
price  based  on  the  c.  &  f.  or  f.o.b.  packed 
prices  to  U.S.  customers.  We  made 
deductions  from  purchase  price,  where 
appropriate,  for  foreign  inland  freight, 
foreign  inland  insurance,  ocean  freight, 
and  stevedorage  charges.  We  made  an 
addition  to  purchase  price  for  indirect 
taxes  which  were  later  rebated  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States,  in 
accordance  with  section  772(d)(1)(C)  of 
the  Act.  Consistent  with  our  practice  in 
past  investigations  (see,  e.g.,  Barbed 
Wire  and  Barb/ess  Fencing  Wire  from 
Argentina;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (50  FR  3^583— 
September  23. 1985)],  we  limited  the 
addition  to  purchase  price  to  6.34 
percent  of  the  value  of  the  exported 
product,  which  is  the  amount  of 
allowable  indirect  taxes  found  to  have 
been  paid  by  Laminfer  in  the  concurrent 
countervailing  duty  investigation  of  the 
subject  merchandise  [see  Final 
.■\ffirmative  Countervailing  Duty 
Dtftermlnutlons  and  CouiUer\'ailir.g 
Duty  Orders:  Certain  Welded  Carbon 
Sloel  Pipe  and  Tube  Products  from 
Argentina  (53  FR  37619— September  27, 
1988)]. 

Foreign  Market  Value 

In  accordance  with  section 
773(a;(l)(A)  of  the  Act.  we  calculated 
foreign  market  value  based  on  delivered 
or  f.o.b.  packed  prices  to  unrelated 
purchasers  in  Argentina.  Since 
Argentine  h<3me-markel  prices  were 
con.st-antly  adjusted  upward  to  reflect 
the  high  rate  of  inflation  m  Argentina 
during  the  period  of  investigation,  we 
ca!culati;d  foreign  market  values  for 
each  m^^nth  during  the  period  of 
investigation  rather  than  calculating  a 
weighted-average  foreign  market  value 
for  the  entire  six-month  period.  We 
made  dedurtions  to  foreign  market 


value,  as  appropriate,  for  inland  freight, 
inland  insurance,  cash  discounts,  and 
quantity  discounts.  In  accordance  with 
S  353.15  of  our  regulations,  we  made  an 
adjustment  to  foreign  market  value  for 
differences  in  circumstances  of  sale  for 
credit  expenses.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  Argentine 
packing  costs  from  foreign  market  value 
and  added  U.S.  packing  costs.  We  also 
made  an  adjustment  for  the  differences 
between  sales  commissions  in  the  U.S. 
and  home  markets.  !n  accordance  with 
§  353.16  of  our  regulations,  we  made  an 
adjustment  to  foreign  market  value  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise 
where  there  was  no  identical  product  in 
the  home  market  with  which  to  compare 
a  product  in  the  United  States. 

We  disallowed  the  following 
adjustments  claimed  by  Laminfer.  We 
disallowed  Laminfer's  claimed 
adjustment  for  advertising  expenses  in 
the  home  market  because,  although 
Laminfer  stated  in  its  response  that  it 
used  booklets  and  brochures  as 
advertising  media,  the  company  did  not 
provide  samples  of  these  as  requested  in 
our  questionnaire,  Laminfer  also 
claimed  adjustments  to  foreign  market 
value  for  bad  debt  expenses,  inventory 
carrying  costs,  administrative  expenses, 
and  selling  expenses,  all  of  which  we 
disallowed  because  none  of  these 
expenses  bear  a  direct  relationship  to 
the  sales  under  investigation,  as 
required  by  §  353.15  of  our  regulations. 

Laminfer  also  claimed  a  deduction 
from  foreign  market  value  in  certain 
sales  where  the  merchandise  was 
retun.ed.  Consistent  with  past  practice 
in  antidumping  duly  investigations,  we 
disregarded  sales  involving  returned 
merchandise  in  making  our  fair  value 
comparisons. 

Currency  Conversions 

Becaiise  Laminfer  repoited  all  U.S. 
sales  data  in  Argentine  australs,  we 
made  no  currency  conversions  in  our 
fsir-value  comparisons  for  purposes  of 
thi.i  prelimina.'y  drtermination.  We  have 
requested  that  Laminfer  provide  us  with 
a  revised  U.S.  sales  response  listing  all 
prices  and  expenses  in  the  currency  in 
which  they  actually  were  quoted  or 
incurred.  We  will  verify  this  information 
and  use  it  in  making  our  final 
deterininstion  in  this  case. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  ail  information  used 
in  reaching  the  final  determination  in 
this  investigation. 


Critical  CiicumstaDoes 

The  petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  LWRT  from  Argentina.  Under 
section  733(e)(1)  of  the  Act,  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  i 

(A)(i)  there  is  a  history  of  dumpiitg  in  the 
United  States  or  elsewhere  nf  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 

(ii)  tlie  person  by  whom,  or  for  whose 
accouat,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B]  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733{e){lXB)-  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  imports:  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Based  on  our  analysis  of  Bureau  of  the 
Census  import  data,  we  find  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  impoits  of  LWRT  from  Argentina 
have  been  massive  o^'er  a  relatively 
short  period  of  time.  Therefore,  we 
preliminarily  determine  that  the 
requirements  of  section  733(e)(1)(B)  are 
met. 

We  also  reviewed  recent  antidumping 
duty  cases,  as  well  as  antidumping 
actions  of  other  countries  made 
available  to  us  through  the  Antidumping 
Code  Committee  of  the  General 
Agreements  on  Tariffs  and  Trade,  and 
found  no  evidence  of  dumping  of  LWRT 
by  Argentine  manufccturers,  producers, 
or  exporters  in  the  United  States  or 
other  countries.  Therefore,  we 
prelim.inarily  determine  that  the 
requirements  of  section  733(e)(l)(A)(i) 
are  not  met. 

We  the.n  considered  whether  the 
person  by  whcim,  or  for  whose  account, 
the  subject  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise  at 
less  than  its  fair  value.  It  has  been  our 
stiinda.-d  practice  to  impute  knowledge 
of  duinpi'ig  when  the  estimated  dumping 
m.argins  in  our  determinations  are  of 
such  magiiitude  that  the  unporter  knew, 
or  should  have  known,  that  the  subject 
merchandise  was  t>eing  sold  at  less  than 
its  fair  value.  Normally,  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient  to  impute 
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knowledge  of  dumping  [see,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy  (52  PR  24198— 
June  29. 1987)].  In  this  case,  the 
estimated  dumping  margin  calculated  on 
the  basis  of  the  responses  to  our 
questionnaire  is  sufBciently  large,  even 
though  there  is  no  corporate  relationship 
between  the  exporter  and  the  importers, 
that  the  importers  knew  or  should  have 
known  that  the  subject  merchandise 
was  being  sold  in  the  United  States  at 
less  than  its  fair  value.  Accordingly,  we 
find  that  the  requirements  of  section 
733(e)(l)(A)(ii)  are  met. 

Therefore,  we  preliminarily  determine 
that  critical  circiunstances.  within  the 
meaning  of  section  733(e)(1)  of  the  Act, 
exist  with  respect  to  imports  of  LWRT 
from  Argentine. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  LWRT  from  Argentina, 
as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consiunption,  on  or  after 
the  date  which  is  90  days  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
section  733(e)(2)  of  the  Act.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price,  which  is  92.30  percent  ad 
valorem.  This  suspension  of  Uquidation 
will  remain  in  effect  until  further  notice. 

Article  VI:5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n)o 
product  *  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  as  determined  in  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing 
Duty  Orders;  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  Products  from 
Argentina  (53  FR  37619— September  27, 
1988),  which  is  9.25  percent  ad  valorem, 


will  be  substracted  from  the  dimiping 
margin  for  deposit  or  bonding  purposes. 

nrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  then  the  ITC  will  determine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  an  industry 
in  the  United  States. 

Public  Conunent 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  January  4. 1989,  at  the  United  States 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
pubhc  versions,  must  be  submitted  to 
the  Assistant  Secretary  by  December  28, 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 


This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))- 

November  14. 1968. 

Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  88-26870  Filed  11-18-88:  8:45  am] 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Ught-Walled 
Welded  Rectangular  Carbon  Steel 
Tubing  From  Taiwan 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

summary:  We  preliminarily  determine 
that  light-walled  welded  rectangular 
carbon  steel  tubing  (LWRT)  from 
Taiwan  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  also  preliminarily  determine 
that  critical  circumstances  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Taiwan.  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  from 
Taiwan  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice.  If 
this  investigation  proceeds  normally,  we 
will  make  a  final  determination  by 
January  30, 1989. 

EFFECTIVE  DATE:  November  21. 1988. 
FOR  FURTHER  INFORMATION:  Contact 
Barbara  Williams,  Kathy  McNamara,  or 
Richard  Weible.  Office  of  Agreements 
Compliance,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  202/ 
377-0405  (Williams).  202/377-2312 
(McNamara).  or  202/377-0519  (Weible). 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  light- 
walled  welded  rectangxilar  carbon  steel 
tubing  (LWRT)  from  Taiwan  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 


this  notice.  We  also  preliminarily 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  the 
subject  merchandise  from  Taiwan,  as 
outlined  in  the  "Critical  Circumstances" 
section  of  this  notice. 

Case  History 

Since  our  Notice  of  Initiation  (53  FR 
24988— July  1, 1988)  the  following  events 
have  occurred.  On  July  21, 1988,  the  ITC 
preliminarily  determined  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
LWRT  (USITC  Publication  2098— July 
198&). 

On  August  17, 1988.  we  presented 
questionnaires  to  Ornatube  Enterprise 
Co.,  Ltd.  (Ornatube)  Yieh  Hsing 
Industries,  Ltd.  (Yieh  Hsing),  and  Vulcan 
Indu3trial  Corp.  (Vulcan),  which 
accou;ited  for  substantially  all  of  the 
ex.pfirts  to  the  United  States  from 
Taiwan.  We  requested  that  Ornatube, 
Yieh  Hsing.  and  Vulcan  respond  to 
section  A  by  August  31, 1988  and 
sections  B  and  C  by  September  18, 1988. 

On  September  1, 1988,  we  received 
Oriialube"s  response  to  section  A  of  the 
questionnaire.  On  September  6,  8,  and 
15, 1988,  we  received  additiondi 
information  from  Ornatube  in  response 
to  section  A.  On  September  9, 1988,  we 
issued  a  deficiency  letter  regarding 
Ornatube's  section  A  response,  and 
requested  a  response  by  September  16, 
1988.  On  September  12, 1988,  at 
respondent's  request,  we  extended  the 
deadline  for  response  to  sections  B  and 
C  until  September  23, 1988.  On 
September  16,  again  at  respondent's 
request,  we  extended  the  due  date  for 
the  response  to  the  deficiency  letter  to 
September  19, 1988.  On  October  3  and 
11. 1988,  we  received  Ornatube's 
responses  to  sections  B  and  C  of  the 
questionnaire.  As  a  result  of  our 
analysis  of  Ornatube's  response,  we 
issued  a  deficiency  letter  on  October  14, 
1988,  and  met  with  counsel  for  Ornatube 
on  October  17, 1988.  We  requested  a 
response  to  the  deficiency  letter  by 
October  24, 1988.  On  October  24, 1988, 
we  received  Ornatube's  response  to  our 
deficiency  letter.  Ornatube  provided 
additional  information  on  November  8 
and  10, 1988. 

On  September  1,  and  6,  we  contacted 
counsel  for  respondents  Yieh  Hsing  and 
Vulcan  regarding  their  response  to  our 
questionnaire.  We  have  received  no 
response  from  Yieh  Hsing  or  Vulcan. 

Scope  of  Investigation 

The  United  States  developed  a  system 
of  tariff  classification  based  on  the 
international  harmonized'system  of 
customs  nomenclature.  On  January  1, 


1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  merchandise 
entered  or  withdrawn  from  warehou.se 
for  consumption  on  or  after  this  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  nurober(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numb€r(s)  and 
the  appropriate  HTS  item  numbers  with 
its  product  descriptions.  As  with  the 
TSUSA.  the  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  v.itb  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  2G230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  unport  specialist  a' 
their  local  customs  office  to  consult  the 
schedule. 

The  product  covered  by  this 
investigation  is  light-walled  welded 
carbon  steel  pipes  and  tubes  of 
rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less 
than  0 156  inch,  currently  provided  for 
under  ite.m  number  610.4928  of  the 
TSUSA  and  classifiable  under  item 
number  7306.60.5000  of  the  HTS. 

Period  of  Investigation 

The  period  of  investigation  for  LWRT 
from  Taiwan  extends  from  January  1, 
1988  to  June  30,  19C8. 

Fair  Value  Comparisons 

To  determine  whether  Ornatube's 
sales  in  the  United  States  of  LWRT  from 
Taiwan  were  made  at  less  than  fair 
value,  we  compared  United  States  price 
with  foreign  market  value,  using  the 
data  provided  in  Ornatube's  responses. 

To  determine  whether  Yieh  Hsing's  or 
Vulcan's  sales  in  the  United  States  of 
LWRT  from  Taiwan  were  made  at  less 
than  fair  value,  we  compared  United 
States  price,  based  on  the  best 
information  available,  with  foreign 
market  value,  also  based  on  the  best 
information  available.  We  used  the  best 
information  available  for  Yieh  Hsing 
and  Vulcan,  as  required  by  section 
776(c)  of  the  Act,  because  appropriate 
responses  were  not  submitted. 


United  States  Price 

For  Omatulje,  we  based  United  States 
price  on  purchase  price  fPP).  in 
accordance  with  section  772(b]  of  the 
Act,  because  the  merchandise  was  sold 
to  unrelated  purchasers  in  the  United 
States  prior  to  its  importation.  We 
calculated  Ornatube's  purchase  price 
based  on  the  C&P.  C&F&C,  CIF,  CIFC 
packed  prices  to  U.S.  ctistomers.  We 
adjusted  for  value-added  taxes  incurred 
on  merchandise  sold  in  the  home  market 
which  have  been  related,  or  which  have 
not  been  collected,  by  reason  cf  the 
exportation  of  the  merchandise  to  the 
United  Stales.  We  made  deductions 
from  the  tax-inciusive  price,  wheie 
appropriate,  for  inland  freight,  marine 
insurance,  ocean  freight  brokerage 
charges,  and  pert  charges. 

Since  neither  Ysieh  Hsing  nor  Vulcan 
responsed  to  our  questionnaii-p.  we  did 
not  have  specific  data  as  to  the 
quantities  and  prices  of  the  subject 
merchandise  sold  in  the  United  States 
by  the  two  companies.  Therefore,  we 
used  the  price  information  provided  in 
the  petition  as  the  best  information 
available,  pursuant  to  section  776(c)  of 
the  Act.  We  used  the  packed  United 
States  price  estimated  by  petitioner, 
minus  deductions  for  freight,  insurance, 
handling  charges,  and  U.S.  customs 
duty. 

Foreign  .Market  Value  [ 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  calculated 
Ornatube's  foreign  market  value  based 
on  delivered  C&F  packed  prices  to 
unrelated  purchasers  in  Taiwan.  We 
made  deductions  to  Ornatube's  foreign 
market  value,  as  appropriate,  for  inland 
freight  and  discounts.  In  accordance 
with  §  353.15  of  our  regulations,  we 
made  a  circumstance  of  sale  adjustment 
to  foreign  market  value  for  differences 
in  credit  expenses. 

In  this  preliminary  determination,  we 
have  allowed  a  circumstance  of  sale 
adjustment  for  export  rebates  resulting 
from  China  Steel's  two-tier  pricing 
system  [see,  e.g..  Certain  Welded 
Carbon  Steel  Standard  Pipe  and  Tube 
from  India:  Final  Determination  of  Sales 
at  Less  than  Fair  Value,  51  Fed.  Reg. 
9089  (March  17, 1987)].  The  courts  have 
sustained  the  authority  of  the 
Department  to  make  adjustments  for 
rebates  such  as  the  rebates  granted  by 
China  Steel.  Sawhill  Tubular  Div.. 
Cyclops  Corp.  v.  United  States.  666  F. 
Supp.  1550  (Ct.  Int'l  Trade  1987);  cf 
United  States  v.  European  Trading  Co., 
27  C.CJ'.A.  289  (1940).  Nevertheless,  as 
we  have  encountered  more  and  more 
two-tiered  pricing  schemes,  we  have 
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become  concerned  over  the  wisdom  of 
exercising  our  discretionary  authority  to 
make  circumstance  of  sale  adjustments 
in  a  manner  which  indirectly  may 
facilitate  the  maintenance  of  barriers  to 
trade  that  give  rise  to  such  two-tiered 
pricing  schemes.  Therefore,  prior  to  our 
final  determination  in  this  proceeding, 
we  intend  to  reexamine  our  policy  with 
respect  to  these  types  of  adjustments.  In 
this  regard,  we  welcome  comments  from 
interested  members  of  the  public,  as 
well  as  the  parties  to  this  proceeding. 

In  order  to  adjust  for  any  differences 
in  packing  between  the  two  markets,  we 
deducted  Taiwanese  packing  costs  from 
foreign  market  value  and  added  U.S. 
packing  costs.  We  also  made  an 
adjustment  for  the  differences  between 
sales  commissions  in  the  U.S.  and  the 
indirect  selling  expenses  in  the  home 
market. 

We  disallowed  the  following 
adjustments  claimed  by  Omatube.  Due 
to  insufficient  information  provided  by 
responsdent,  we  disallowed  Omatube's 
claimed  adjustment  for  differences  in 
the  physical  characteristics  of  the 
merchandise  with  which  there  was  no 
identical  product  in  the  home  market 
with  which  to  compare  a  product  in  the 
United  States.  We  disallowed  the 
portion  of  indirect  selling  expenses 
attributable  to  sales  management 
salaries,  since  management  costs  are 
considered  part  of  general  and 
administrative  expenses. 

We  received  an  inadequate 
explanation  of  the  calculation 
methodology  in  Omatube's  response  for 
packing  costs  and  credit  expenses  in 
both  the  U.S.  and  Taiwanese  markets. 
Therefore,  we  recalculated  packing 
costs  and  credit  eKpenses  attributable  to 
sales  in  both  markets  using  information 
provided  by  respondent. 

Since  we  did  not  have  specific  data 
with  respect  to  the  quantities  and  prices 
of  the  subject  merchandise  from  Yieh 
Hsing  and  Vulcaa  we  used  the 
constructed  value  of  the  subject 
merchandise  provided  in  the  petition  as 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  based  on  domestic 
producer's  costs  adjusted  for  differences 
in  Taiwan  manufacturing  costs,  with  the 
statutorily  mandated  addition  of  10 
percent  of  the  cost  of  manufacture  for 
general  expenses  and  8  percent  of  the 
cost  of  manufacture  and  genereal 
expenses  for  profit. 

Currency  Conversions 

In  our  calculations  for  Omatube,  we 
used  the  conversion  rate  in  effect  on  the 
date  of  sale  to  convert  New  Taiwan 
dollars  to  United  States  dollars. 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  fmal  determination  in 
this  investigation. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  LWRT  from  Taiwan.  Under 
section  733(e)(1)  of  the  Act,  the 
Department  must  determine  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  die  subject 
of  the  investigation  at  less  than  its  fair  value; 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  the  volume  and  value 
of  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Based  on  our  analysis  of  the 
Department's  import  data,  we  find  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  imports  of  LWRT  from 
Taiwan  have  been  massive  over  a 
relatively  short  period  of  time. 
Therefore,  we  determine  that  the 
requirements  of  section  733(e)(1)(B)  are 
met. 

We  also  reviewed  recent  antidumping 
duty  cases,  as  well  as  antidumpting 
actions  of  other  countries  made 
available  to  us  through  the  Antidumping 
Code  Committee  of  the  General 
Agreements  on  Tariffs  and  Trade,  and 
found  no  evidence  of  dumping  of  LWRT 
by  Taiwanese  manufacturers,  producers, 
or  exporters  in  the  United  States  or 
other  countries.  Therefore,  we 
preliminarily  determine  that  the 
requirements  of  section  733(e)(l)(A)(i) 
are  not  met. 

We  then  considered  whether  the 
person  by  whom,  or  for  whose  account, 
the  subject  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise  at 
less  than  its  fair  value.  It  has  been  our 
standard  practice  to  impute  knowledge 
of  dumping  when  the  estimated  dumping 
margins  in  our  determinations  are  of 
such  magnitude  that  the  importer  knew. 


or  should  have  known,  that  the  subject 
merchandise  was  being  sold  at  less  than 
its  fair  value.  Normally,  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient  to  impute 
knowledge  of  dumping  [see.  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  or 
Unfinished,  from  Italy  (52  FR  2419&— 
June  29, 1987)].  In  this  case,  the 
estimated  dumping  margin  calculated  on 
the  basis  of  the  responses  to  our 
questionnaire  is  sufficiently  large,  even 
though  there  is  no  corporate  relationship 
between  the  exporter  and  the  importers, 
that  the  importers  knew  or  should  have 
known  that  the  subject  merchandise 
was  being  sold  in  the  United  States  at 
less  than  its  fair  value.  Accordingly,  we 
find  that  the  requirements  of  section 
733(e)(l)(A)(ii)  are  met. 

Therefore,  we  preliminarily  determine 
that  critical  circumstances,  within  the 
meaning  of  section  733(e)(1)  of  the  Act, 
exist  with  respect  to  imports  of  LWRT 
from  Taiwan. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  LWRT  from  Taiwan,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
733(e)(2)  of  the  Act.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  as  shown  below: 


Manufacturere/Producer  .'Exporter 


Onatut>e  Enterprise  Co..  Ltd 

Vulcan  Industrial  Corp 

Yieh  Hsing  Industries.  Ltd , 

All    other    manufacturers/producers/ 
exporters 


Weighted- 
average 
margin 

(percent) 


25.86 
40.S7 
40.e7 

25.P6 


This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 


investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  then  the  ITC  will  determine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  an  industry 
in  the  United  States. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  2:00  p.m. 
on  January  4, 1989,  at  the  United  States 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  the  party's  name, 
address,  and  telephone  number,  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  December  28, 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)) 

November  14, 1988. 

|an  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-26871  Filed  11-18-88;  8:45  am] 
BIUJNO  CODE  WIO-OSHi 


IA-583-501] 

Reinstitution  of  Antidumping  Duty 
Investigation;  12- Volt  Motorcycle 
Batteries  From  Taiwan 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Based  on  a  determination  of 
the  United  States  International  Trade 
Commission  (ITC),  we  are  reinstituting 
our  investigation  on  12-volt  motorcycle 
batteries  from  Taiwan.  This 
investigation  was  terminated  on  the 
basis  of  a  negative  preliminary 
determination  by  the  ITC  on  February 
20, 1985.  If  this  invesfigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  Febmary  16, 1989. 

EFFECTIVE  DATE:  November  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Antidumping 
Investigations,  Import  Administration, 
IntemaUonal  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  ConsUtuUon  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-3965. 

SUPPLEMENTARY  INFORMATION: 

On  February  7, 1985,  we  published  a 
notice  of  IniUaUon  of  Antidumping  Duty 
Investigation  on  12-Volt  Motorcycle 
Batteries  from  Taiwan  (50  FR  5286).  We 
initiated  the  investigation  on  the  basis 
of  a  petition  filed  in  proper  form  on 
January  11, 1985,  by  the  General  Battery 
Corporation,  on  behalf  of  the  U.S. 
industry  producing  12-volt  motorcycle 
batteries.  On  January  15, 1985,  the 
pefifion  was  amended  to  include  Yuasa- 
General  Battery  Corporation  as  a  co- 
petitioner.  The  petitioner  is  now  Yuasa- 
Exide  Battery  Corporation,  a  successor 
entity  to  the  original  petitioners.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36),  the  petition 
alleged  that  imports  of  the  subject 
merchandise  from  Taiwan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
U.S.  industrj'. 

The  petitioner  based  the  United  States 
pricQ  on  1984  list  prices  for  sales  from 
Taiwan  to  the  United  States.  Where 
appropriate,  f.o.b.  prices  were  adjusted 
to  ex-factory  prices  by  deducting 
estimated  transportation  charges. 

The  petitioner  based  foreign  market 
value  on  1980  list  prices  updated 


according  to  official  Taiwan  commodity 
price  and  labor  wage  indices  and 
quoting  adjustments  based  on 
experience  from  the  1981  investigation 
on  motorcycle  batteries. 

Based  on  the  comparison  of  prices 
calculated  using  the  foregoing  sources 
and  methodology,  the  petitioner  alleged 
an  average  dumping  margin  of  12 
percent  for  12-volt  motorcycle  batteries. 

On  March  6. 1985.  the  ITC  published  a 
Negative  Determination  of  Reasonable 
Indication  of  Injury  on  this  product  (50 
FR  9141).  At  that  time,  the  ITC 
determined,  pursuant  to  section  733(a)  of 
the  Act,  that  there  was  no  reasonable 
indicafion  that  an  industry  in  the  United 
States  was  materially  injured  or 
threatened  with  material  injury,  nor  that 
the  establishment  of  an  industry  in  the 
United  States  was  materially  retarded, 
by  reason  of  imports  from  Taiwan  of  12- 
volt  motorcycle  batteries,  provided  for 
in  item  683.05  of  the  Tariff  Schedules  of 
the  United  States,  which  were  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value. 

On  September  29, 1988,  the  ITC 
informed  the  Department  that  it  had 
now  found  a  reasonable  indication  of 
threat  of  material  injury  to  the  United 
States  industry  producing  12-volt 
motorcycle  batteries.  This  determination 
was  made  pursuant  to  the  decision  and 
order  of  the  Court  of  Intemational  Trade 
in  Yuasa-General  Battery  Corp.  v. 
United  States  (Slip  Op.  8ft-89,  July  12. 
1988).  This  decision  is  final  and  is  not 
being  appealed. 

Based  on  the  foregoing,  we  are 
reinstituting  our  antidumping  duty 
investigation  on  12-volt  motorcycle 
batteries  from  Taiwan. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  intemational  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  this  date 
will  be  classified  solely  according  to  the 
appropriate  IITS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appiopriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  nuniber(s)  and 
the  appropriae  HTS  item  number(s)  with 
its  product  descriptions.  As  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 
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We  are  requesting  petitionert  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
nnmberfs]  in  all  petitions  Hied  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099,  V£.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  officers 
have  reference  copies,  and  petitioners 
may  contact  the  Import  Specialist  at 
their  local  customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  12-volt  motorcycle 
batteries.  Motorcycle  batteries  are  lead- 
acid  storage  batteries  which  are  rated 
from  2  to  32  ampere  hours  (10  hour  rate) 
with  voltage  levels  of  either  6  or  12 
volts.  This  investigation  is  limited  to  12- 
volt  motorcycle  batteries.  The  batteries 
are  mainly  used  as  replacement 
batteries  for  motorcycles,  but  may.  to  a 
very  limited  extent,  be  used  in 
snowmobiles,  lawnmowers.  and  other 
such  equipment.  They  are  currently 
provided  for  under  TSUSA  item 
numbers  683.0110  and  683.0120  and 
currently  classifiable  under  HTS  item 
number  8507.10.00.  These  products  were 
formerly  provided  for  under  TSUS  item 
numbers  683.01  and  683.05. 

Other  Information 

If  this  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  February  16, 1989. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

November  14.  1988. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

(FP.  Doc.  88-26866  Filed  11-18-88:  8:45  am] 

BILLING  CODE  3S10-0S-M 


[C-557-8031 

Final  Negative  Countervairing  Duty 
Determinations;  Standard  Pipe,  Line 
Pipe,  Ught-walled  Rectangular  Tubing 
and  Heavy-walled  Rectangular  Tubing 
From  Malaysia 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  determine  that  de 
miniiris  cour.lervailable  benefits  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
standard  pipe  and  light-walled 
rpctangular  tubing  (LWRT),  and  that  no 
benefits  which  constitute  bounties  or 


grants  within  the  meaning  of  the 
counter\'ailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  heavy-waHed 
rectangular  tubing  (HWRT).  We  also 
determine  that  no  benefits  within  the 
meaning  of  the  countervailing  duty  law 
are  applicable  to  line  pipe  because  we 
found  no  evidence  to  indicate  that  there 
are  any  producers  or  exporters  in 
Malaysia  which  export  line  pipe  to  the 
United  States.  These  products,  which 
constitute  four  separate  "classes  or 
kinds"  of  merchandise,  are  fully 
described  in  the  "Scope  of 
Investigations"  section  of  this  notice. 
Since  the  estimated  net  bounties  or 
grants  on  standard  pipe,  line  pipe, 
LWRT  and  HWRT  are  either  de  minimis 
or  zero,  our  determinations  are  negative. 
Since  our  prebminary  determination 
with  respect  to  standard  pipe  was 
affirmative,  we  will  direct  the  U.S. 
Customs  Service  to  discontinue 
suspension  of  liquidation  of  all  entries  of 
standard  pipe  from  Malaysia  that  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
8, 1988,  and  to  refund  all  estimated 
countervailing  duties  deposited  on  these 
entries. 

EFFECTIVE  DATE:  November  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  Halpem  or  Barbara  Tillman.  Office 
of  Countervailing  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-0192  or  377-2438. 

SUPPLEMENTARY  INFORMATION: 
Final  Determinations 

Based  on  our  investigations,  we 
determine  that  de  minimis 
countervailable  benefits  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Malaysia  of  standard 
pipe  and  LWRT,  and  that  no  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (die  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
HWRT.  We  also  determine  that  no 
countervailable  benefits  are  applicable 
to  line  pipe  because  we  found  no 
evidence  to  indicate  that  there  are  any 
producers  or  exporters  in  Malaysia 
which  export  line  pipe  to  the  United 
States. 

For  purposes  of  the  investigation  of 
standard  pipe,  the  following  program  is 
found  to  be  countervailable: 


•  Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales 

For  purposes  of  the  investigation  of 
LWRT,  the  following  program  is  found 
to  be  countervailable: 

•  Export  Credit  Refinancing 

We  determine  the  estimated  net 
bounty  or  grant  for  standard  pipe  to  be 
de  minimis  (0.30  percent  ad  valorem)  for 
all  manufacturers,  producers  and 
exporters  in  Malaysia.  We  determine 
the  estimated  net  bounty  or  grant  for 
LWRT  for  all  manufacturers,  producers 
and  exporters  in  Malaysia  to  be  de 
minimis  (0.002  percent  ad  valorem).  We 
determine  the  estimated  net  bounty  or 
grant  for  line  pipe  and  HWRT  for  all 
manufacturers,  producers  and  exporters 
in  Malaysia  to  be  zero. 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  these 
investigations  [the  Notice  of  Preliminary 
Determinations  (53  FR  34801,  September 
8, 1988)1.  we  conducted  verification  at 
the  government  and  company  offices  in 
Malaysia  from  September  12  through  23, 

1988.  Case  briefs  and  rebuttal  briefs 
were  received  on  October  25, 1988  and 
October  27, 1988,  respectively. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 

1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  \J?>\iSh)  item  number(s)  and 
the  appropriate  HTS  item  number{s) 
with  its  product  descriptions.  As  with 
the  TSUSA.  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number{s)  as  well  as  the  TSUSA  item 
numLcr(sj  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  availoble 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 


Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise.  The 
four  separate  "classes  or  kinds  '  are  as 
follows: 

(1)  Certain  circular  welded  carbon 
steel  pipes  and  tubes,  0.375  inch  or  more 
but  not  over  16  inches  in  outside 
diameter,  generally  known  in  the 
industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts.  Standard  pipe 
may  be  supplied  with  an  oil  coating 
(black  pipe)  or  may  be  galvanized,  and 
is  sold  in  plain,  threaded,  threaded  and 
coupled,  or  beveled  ends.  These 
products  are  generally  produced  to 
Am.erican  Society  of  Testing  Materials 
(ASTM)  specifications  A-53,  A-120,  or 
A-135.  Imports  of  these  products  are 
classified  under  TSUSA  categories 
610.3231,  610.3234,  610.3241,  610.3242. 
610.3243,  610.3252,  610.3254,  610.3256, 
610.3258,  and  610.4925,  and  are  classified 
under  HTS  categories  7306.30.1000, 
7306.30.5025.  7306.30.5030,  7306.30.5040, 
7306.30.5045,  7306.30.5050,  7306.30.5060, 
7306.30.5065,  730630.5070,  and 
7306.30.5075. 

(2)  Certain  welded  carbon  steel 
American  Petroleum  Institute  (API)  line 
pipe,  0.375  inch  or  more  but  not  over  18 
inches  in  outside  diameter  known  in  the 
industry  as  line  pipe.  Line  pipe  generally 
is  produced  to  API  specification  5L.  Line 
pipe  is  used  for  the  transportation  of 
gas,  oil.  or  water,  generally  in  pipeline 
or  utility  distribution  systems.  AJPI  line 
pipe  not  over  16  inches  in  outside 
diameter  is  classified  under  TSUSA 
categories  610.3208  and  610.3209.  and  is 
classified  under  HTS  categories 
7306.10.1010  and  7306.10.1050. 

(3)  Certain  heavy-walled  carbon  steel 
rectangular  tubing  having  a  wall 
thickness  of  0.156  inch  or  greater,  which 
is  generally  used  for  support  members 
for  construction  or  load-bearing 
purposes  in  construction,  transportation, 
farm,  and  meterial-handling  equipment. 
The  product  is  generally  produced  to 
AST\1  specification  A-500.  Grade  B. 
Imports  of  heavy-walled  rectangular 
tubing  are  classified  under  TSUSA 
category  610.3955,  and  are  classified 
under  HTS  category  7306.60.1000. 

(4)  Certain  light-walled  carbon  steel 
rectangular  tubing  having  a  wall 
thickness  of  less  than  0.156  inch,  which 
is  generally  employed  in  a  variety  of  end 
uses  other  than  the  conveyance  of  liquid 
or  gas,  such  as  agricultural  equipment 
frames  and  parts,  and  furniture  parts. 


The  product  is  generally  produced  to 
ASTM  specification  A-513  or  A-500, 
Grade  A.  Imports  of  light-walled 
rectangular  tubing  are  classified  under 
TSUSA  category  610.4928.  and  are 
classified  under  HTS  category 
7306.641.5000. 

Analysis  of  Programs 

We  verified  that  all  three  respondent 
companies.  Maruichi  Malaysia  Steel 
Tube  Bhd.  (Maruichi),  Amalgamated 
Industrial  Steel  Bhd.  (AIS)  and  Steel 
Pipe  Industry  of  Malaysia  (SPIM), 
produce  and  export  standard  pipe  to  the 
United  States.  We  also  verified  that  only 
AIS  produces  and  exports  LWRT  and 
HWRT  to  the  United  States.  Finally,  we 
found  no  evidence  at  verification  to 
indicate  that  there  are  any  producers  or 
exporters  in  Malaysia  which  exported 
line  pipe  to  the  United  States  during  or 
after  the  review  period. 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
bounties  or  grants  ("the  review  period") 
is  calendar  year  1987.  which 
corresponds  to  the  most  recently 
completed  fiscal  year  of  one  of  the 
respondent  companies.  The  other  two 
respondent  companies  each  have 
different  fiscal  years  which  overlap  this 
period.  In  accordance  with  our  practice 
in  such  situations,  we  have  chosen  the 
most  recently  completed  calendar  year 
as  our  review  period. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaries,  verification,  and  written 
comments  from  petitioners  and 
respondents,  we  determine  the 
following: 

/.  Programs  Determined  To  Confer 
Bounties  or  Grants 

A.  We  determine  that  bounties  or 
grants  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Malaysia  of  standard  pipe  under  the 
following  program: 

Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B 
Value  of  Export  Sales 

Effective  in  1984,  section  29  of  the 
Investment  Incentives  Act  of  1968  was 
amended  to  allow  for  a  fiat  deduction  or 
allowance  of  five  percent  of  export 
revenues  (based  on  F.O.B.  value)  from 
taxable  income.  Due  to  the  enactment  of 
the  Promotion  of  Investments  Act  of 
1986.  this  program,  provided  for  under 
section  39  of  the  1986  Act,  currently 
applies  only  to  trading  companies  and 
agricultural  companies. 

However,  Maruichi  was  able  to  claim 
the  section  29  allowance  on  its  tax 
return  filed  during  the  review  period. 
This  return  was  based  on  Maruichi's 


fiscal  year  completed  in  1986  (February 
1, 1985— January  31, 1986).  The 
Malaysian  tax  authorities  allowed  only 
those  exports  shipped  thro,;gh 
December  31. 1985,  to  be  used  for  the 
allowance  claim.  Because  only  exporters 
are  eligible  for  the  program,  we 
determine  that  it  is  countervailable. 

To  calculate  the  benefit  from  this 
program,  we  divered  Maruichi's  tax 
savings  from  the  program  by  the 
respondent  companies'  total  exports 
during  the  review  period  in  accordance 
with  secfion  706(a)(2)  of  the  Act,  which 
requires  us  to  calculate  a  country-wide 
rate  for  purposes  of  determining 
whether  an  investigation  results  in  an 
affirmative  or  a  negative  determination 
The  country-wide  rate  includes  all 
respondent  companies  because  we 
verified  that  each  company  exports 
standard  pipe  to  the  United  States.  We 
divided  the  tax  savings  by  the 
respondents'  total  exports  because  the 
program  is  not  segregable  by  product  or 
market.  The  resulting  estimated  net 
bounty  or  grant  rate  is  0.30  percent  ad 
valorem. 

In  the  preliminary  determination  on 
standard  pipe  we  had  calculated  a 
bounty  or  grant  rate  for  the  review 
period  of  1.17  percent  ad  valorem.  We 
obtaining  this  rate  by  dividing 
Maruichi's  section  29  allowance  tax 
savings  by  its  total  exports  during  the 
review  period.  We  excluded  from  this 
calculation  all  respondent  companies 
with  de  minimis  rates.  We  now  have 
determined  that  the  more  appropriate 
way  of  calculating  the  bounty  or  grant 
rate  is  to  include  companies  with  de 
minimis  rates  in  our  determination  of 
the  country-wide  rate  (see  DOC  Position 
on  Comment  2). 

This  rate  is  only  applicable  to 
standard  pipe  because  Maruichi 
exported  only  standard  pipe  to  the 
United  States  during  the  review  period. 
The  rate  for  this  program  appolicable  to 
LWRT  and  HWRT  is  zero  because  AIS. 
the  only  respondent  which  exported 
these  products  to  the  United  States 
during  the  review  period,  did  not  claim 
benefits  under  this  program  on  its  tax 
return  filed  during  the  review  period. 

On  January  1, 1986,  the  Government  ol 
Malaysia  terminated  the  Allowance  of  a 
Percentage  of  Net  Taxable  Income 
Based  on  the  F.O.B.  Value  of  Export 
Sales,  except  with  regard  to  trading  and 
agricultural  companies.  This  termination 
was  implemented  through  the  passage  of 
the  Promotion  of  Investments  Act  of 
1986.  The  Government  replaced  the 
Allowance  with  a  new  program 
applicable  to  exports  made  on  or  after 
January  1, 1986.  The  new  program, 
provided  for  under  Section  36  of  the  1986 
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Act,  is  the  "Abatement  of  Taxable 
Income  Based  on  the  Ratio  of  Export 
Sales  to  Total  Sales  and  Abatement  of 
Five  Percent  of  the  Value  of  Indigenous 
Materials  Used  in  Exports."  It  provides 
for  an  abatement  of  adjusted  income  for 
exports.  The  amount  of  adjusted  income 
to  be  abated  is:  (1)  A  rate  equivalent  to 
50  percent  of  the  ratio  of  export  sales  to 
total  sales;  and  (2)  five  percent  of  the 
value  of  indigenous  Malaysian  materials 
incorporated  in  the  manufacture  of 
exported  products.  This  program  is  only 
applicable  if  there  is  adjusted  income 
and  cannot  be  carried  forward  if  there  is 
an  adjusted  loss.  It  is  not  available  to 
companies  still  participating  in 
programs  under  the  repealed  Investment 
Incentives  Act  of  1968,  including  pioneer 
status,  or  to  companies  granted  pioneer 
status  or  an  investment  tax  allowance 
under  the  Promotion  of  Investments  Act 
of  1986. 

We  verified  that  Maruichi  and  AIS 
claimed  the  first  section  of  the 
Abatement  on  their  tax  returns  filed  in 
1988.  However,  since  these  benefits 
were  not  claimed  until  after  the  review 
period,  they  do  not  affect  our  net  bounty 
or  grant  determination.  We  must  look  at 
a  finite  period  of  time  in  making  our 
determination  as  to  whether 
countervailable  benefits  are  above  a  de 
minimis  rate.  During  the  review  period 
the  countervailable  tax  benefits  realized 
by  the  respondent  companies  were  de 
minimis.  Since  the  export  tax  allowance 
program  was  the  only  countervailable 
program  used  during  the  review  period, 
we  have  no  basis  to  issue  an  affirmative 
determination  on  standard  pipe. 
Furthermore,  we  note  that  we  can  not  at 
this  time  determine  whether  the  benefits 
from  the  Abatement  program  would  be 
above  de  minimis  after  the  review 
period. 

In  our  preliminary  determination  on 
standard  pipe  we  estimated  a  duty 
deposit  rate  for  Maruichi  for  the 
Abatement  program  by  dividing  its  1988 
tax  savings  by  its  1967  sales.  We  used 
the  1967  sales  as  a  surrogate  for  1988 
sales  in  order  to  estimate  the  eventual 
duty  liability.  However,  as  described 
above,  for  purposes  of  our  final 
determination  on  standard  pipe  we  have 
now  determined  that  the  countervailable 
benefits  during  the  review  period  are  de 
minimis,  and  that  there  is,  therefore,  no 
basis  to  issue  a  countervailing  duty 
order  on  standard  pipe.  Accordingly,  the 
issue  as  to  the  appropriate  duty  deposit 
rate  is  moot. 

B.  We  determine  that  bounties  or 
grants  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Malaysia  of  LWRT  under  the 
following  program: 


Export  Credit  Refinancing 

The  Bank  Negara  Malaysia,  the 
central  bank  of  Malaysia,  provides 
short-term  export  credit  refinemcing 
through  commercial  banks.  The  Export 
Credit  Refinancing  (ECR)  programs,  as 
revised  in  January  1986,  provide  pre- 
and  post-shipment  financing  of  exports 
for  periods  of  up  to  90  days.  In 
December  1987,  the  maximum  periods 
for  financing  imder  these  programs  were 
extended  to  120  and  180  days, 
respectively.  Currently,  ECR  offers 
order-based  pre-  and  post-shipment 
financing  and  "certificate  of 
performance"  (CP)  based  pre-sbipment 
financing.  Order-based  financing  is 
provided  on  specific  sales  to  specific 
markets.  CP-based  financing,  which  is  a 
line  of  credit  based  on  the  previous  12 
months'  export  performance,  cannot  be 
tied  to  specific  sales  in  specific  markets. 

We  verified  that  AIS  is  the  only 
respondent  company  which  paid  interest 
on  an  Export  Credit  Refinancing  loan  for 
exports  to  the  United  States  during  the 
review  period.  The  company  received  an 
order-based  ECR  loan  on  one  shipment 
of  LWRT  to  the  United  States.  Because 
only  exporters  are  eligible  for  ECR 
loans,  we  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates. 

In  order  to  determine  whether  the 
loan  received  by  AIS  was  provided  at  a 
preferential  rate,  we  compared  the 
interest  rate  charged  to  our  short-term 
loan  benchmark  interest  rate.  As  a 
benchmark  for  short-term  loans,  it  is  our 
practice  to  use  the  most  comparable, 
predominant  commercial  rate  for  short- 
term  financing.  For  purposes  of  these 
determinations,  we  are  using  the  90-day 
Bankers'  Acceptance  fBA)  rate  as  the 
most  comparable  and  commonly  used 
alternative  source  of  short-term 
financing.  This  is  the  benchmark  that  we 
applied  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  Rod  from  Malaysia 
(53  FR  13303,  April  22, 1988)  [Wire  Rod). 
the  last  investigation  in  which  this 
program  was  used.  Based  on  this 
comparison,  we  find  that  the  ECR  loan 
was  provided  at  a  preferential  rate  and, 
therefore,  is  countervailable. 

To  calculate  the  benefit  from  the  ECR 
loan  on  which  AIS  paid  interest  in  1987, 
we  followed  the  short-term  methodology 
which  has  been  applied  consistently  in 
our  past  determinations  and  is 
described  in  more  detail  in  the  Subsidies 
Appendix  attached  to  the  notice  of  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006,  April  26, 1984). 


We  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  p>aid 
at  the  benchmark  rate.  Because  order- 
based  ECR  loans  are  shipment-specific, 
we  included  only  that  loan  which 
financed  exports  of  the  products  under 
investigation  to  the  United  States  (in 
this  case.  LWRT).  For  this  loan,  we 
calculated  the  amount  of  interest  that 
would  have  been  paid  using  the  BA 
benchmark  and  subtracted  the  amount 
of  interest  that  was  actually  paid.  We 
divided  the  result  by  AID  s  expurls  of 
LWRT  to  the  United  States  djr.ng  the 
review  period.  The  result  was  a  <";:te  of 
0.002  percent  Ad  valorem.  This  if.le  is 
only  applicable  to  LWRT  becaut-fl  the 
loan  received  by  AIS  was  for  a  stiipment 
of  this  product. 

//.  Program  Determined  Not  To  Confer  a 
Bounty  or  Grant 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers  or  exporters  in  Malaysia  of 
standard  pipe,  line  pipe,  LWRT  or 
HWRT  under  the  following  program: 

Accelerated  Depreciation  Allowance 

The  Accelerated  Depreciation 
Allowance  (ADA)  was  introduced  in  the 
mid-19708.  Since  then,  it  has  gone 
through  several  revisions,  the  most 
recent  being  a  change  from  allowing  an 
80  percent  annual  depreciation  on 
approved  assets  [thus  providing  a  100 
percent  tax  write-off  for  these  assets  in 
the  first  year,  since  the  initial  allowance 
is  20  percent),  to  reducing  the  annual 
allowance  to  40  percent  (thereby 
spreading  the  tax  write-off  over  two 
years).  This  revision  was  implemented 
with  respect  to  assets  purchased  after 
January  1, 1986,  according  to  Rules  1986 
of  the  Income  Tax  Act  of  1967.  The 
allowance  applies  to  plant  and 
machinery. 

We  verified  that  there  are  no 
restrictions  as  to  which  companies  can 
claim  the  ADA.  In  addition,  we  found 
that  there  are  no  qualifying  or 
application  procedures  associated  with 
the  claim  and  that  the  Government  has 
no  discretion  to  vary  the  level  of  the 
allowance  (40  percent  for  all 
companies).  Moreover,  we  found  no 
distinctions  within  the  manufacturing 
sector  as  to  which  companies  have 
claimed  the  ADA.  We  thus  determine 
that  this  program  is  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries  and. 
therefore,  is  not  counteravailable. 


///.  Programs  Determined  Not  To  Be 
Used 

Based  on  verified  information,  we 
determine  that  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
the  pipe  and  tube  products  under 
investigation  did  not  apply  for,  claim  or 
receive  benefits  during  the  review 
period  for  exports  of  these  products  to 
the  United  States  under  the  programs 
listed  below.  The  program  descriptions 
given  below  are  based  on  verified 
information.  Programs  not  described 
below  are  fully  described  in  the  notice 
of  preliminary  determinations  in  these 
investigations  [53  FR  34801,  September 
8, 1988). 

A.  Export  Tax  Incentives 

1.  Abatement  of  Five  Percent  of  the 
Value  of  Indigenous  Materials  Used  in 
Exports.  Section  36  of  the  Promotion  of 
Investments  Act  of  1986  provides  for  an 
abatement  of  adjusted  income  for 
exports.  The  amount  of  adjusted  income 
to  be  abated  is:  (1)  A  rate  equivalent  to 
50  percent  of  the  ratio  qf  export  sales  to 
total  sales;  and  (2)  five  percent  of  the 
value  of  indigenous  Malaysian  materials 
incorporated  in  the  manufacture  of 
exported  products.  Maruichi  made  a 
claim  under  the  first  section  of  this 
program  on  its  tax  return  filed  in  1988 
[see  section  I.  of  the  notice),  but  did  not 
make  a  claim  under  the  second.  This 
program  is  not  available  to  companies 
still  participating  in  programs  under  the 
repeal  Investment  Incentives  Act  of 
1968.  including  pioneer  status,  or  to 
companies  granted  pioneer  status  of  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1988. 

2.  Allowance  of  Taxable  Income  of 
Five  Percent  for  Trading  Companies 
Exporting  Malaysian-made  Products. 
Under  section  39  of  the  Promotion  of 
Investments  Act  of  1986.  an  allowance 
of  five  percent  of  the  F.O.B.  value  of 
export  revenues  is  available  to  trading 
companies  and  agricultural  companies 
exporting  Malaysian-made  products. 
This  program,  like  the  abatement  based 
on  indigenous  materials  used  in  exports, 
is  not  available  to  companies  still 
participating  in  programs  under  the 
repealed  Investment  Incentives  Act  of 
1968,  including  pioneer  status,  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1986. 

3.  Double  Deduction  for  Export  Credit 
Insurance  Payments. 

4.  Double  Deduction  for  Export 
Promotion  Expenses. 

5.  Industrial  Building  Allowance. 

B.  Other  Export  Incentive 
Export  Insurance  Program. 


C.  Other  Tax  Incentives 

1.  Pioneer  Status  Under  the 
Investment  Incentives  Act  of  1968. 
Pioneer  status  under  this  Act,  as 
amended,  is  available  to  companies 
producing  a  product  (1)  with  favorable 
prospects  for  further  development, 
including  development  for  export,  or  (2) 
currently  being  produced  in  insufficient 
quantities  to  meet  the  development 
needs  of  Malaysia,  including  export. 
Benefits  granted  under  pioneer  status 
include  exemptions  on  the  portion  of 
income  derived  from  sales  of  the  pioneer 
product  from  the  following:  (1)  The  40 
percent  corporate  income  tax:  (2)  the 
five  percent  development  tax;  and  (3) 
the  three  percent  excess  profits  tax. 
Pioneer  status  benefits  are  available  for 
a  period  of  up  to  five  years  and  may  be 
extended  for  up  to  an  additional  three 
years.  This  program  is  not  available  to 
companies  granted  pioneer  status  for  the 
same  product  under  the  Promotion  of 
Investments  Act  of  1986.  It  is  also  not 
available  to  companies  which  received 
an  investment  tax  credit  under  the 
Investment  Incentives  Act  of  1968  or 
which  received  an  investment  tax 
allowance  under  the  1986  Act. 

We  verified  that  all  three  respondent 
companies  received  pioneer  status  in  the 
1970s  and  that  they  completely  utilized 
any  residual  benefits  remaining  from 
this  program  before  the  review  period. 

2.  Pioneer  Status  Under  the  Promotion 
of  Investments  Act  of  1986.  As  stated 
above,  the  Promotion  of  Investments  Act 
of  1986  replaced  the  Investment 
Incentives  Act  of  1968.  Companies 
which  received  pioneer  status  under  the 
1968  Act  may  not  receive  if  again  under 
the  1986  Act  for  the  same  product.  They 
may,  however,  receive  it  again  under  the 
1986  Act  for  a  different  product.  In 
addition,  pioneer  status  under  the  1986 
Act  is  not  available  to  companies  which 
received  an  investment  tax  credit  under 
the  1968  Act  or  which  received  an 
investment  tax  allowance  under  the 
1986  Act. 

The  primary  changes  in  the  pioneer 
status  program  under  the  new  law  are 
as  follows;  [1)  The  initial  grant  of 
pioneer  status  is  five  years  for  all 
companies,  regardless  of  their  level  of 
investment;  (2)  the  product  must  be  on 
the  "promoted  product"  or  "promoted 
activities"  list;  (3)  specific  one-year 
extensions  for  location,  priority 
products,  and  Malaysian  content  have 
been  eliminated;  (4)  extensions  are  now 
granted  for  five  years  if  the  product  is  on 
the  "promoted  product"  list  for 
extensions  and  the  company  meets 
certain  investment,  employment,  or 
development  criteria;  and  (5)  pioneer 
status  may  also  be  provided  to  non- 


corporate entities  such  as  cooperative 
societies,  associations,  etc  We  verified 
that  none  of  the  respondent  companies 
have  been  approved  for  pioneer  status 
under  the  1986  Act. 

3.  Investment  Tax  Allowance. 

4.  Reinvestment  Allowance. 

D.  Medium-  and  Long-term  Government 
Financing 

E.  Reduction  in  the  Cost  of  State  Land 
for  New  Industry 

F.  Preferential  Financing  for 
Bumiputeras 

Interested  Party  Comments 

Comment  1 

Petitioners  argue  that  we  should  use  a 
weighted-average  rate  for  overdrafts 
and  Bankers  Acceptances  (BAs) 
combined  as  the  benchmark  for 
calculating  benefits  from  ECR  financing. 
They  allow  that  BA  financing  is 
"comparable"  to  ECR  financing  but 
contend  that  the  BA  rate  alone  should 
not  be  used  because  BAs  are  not  the 
"predominant"  form  of  short-term 
financing  in  Malaysia.  In  support  of  their 
contention,  they  cite  Final  Affiramtive 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  Rod  From  Malaysia 
(53  FR  13303,  April  18. 1988)  [Wire  Rod), 
where  the  Department  used  "the  most 
comparable,  predominant  commercial 
rate  for  short-term  financing"  as  the 
benchmark  for  the  ECR  loan  program. 

Respondents  claim  that  BA  financing 
is  the  commercial  equivalent  of  ECR 
financing  and,  therefore,  the  BA  rate  is 
the  most  appropriate  benchmark  for 
calculating  benefits  from  ECR  financing. 

DOC  Position 

In  calculating  benefits  from  short-term 
loans,  the  Department  uses  the  most 
appropriate  national  average 
commercial  method  of  short-term 
financing  (see,  for  example,  the 
Subsidies  Appendix).  In  Wire  Rod.  the 
BA  rate  was  used  as  die  benchmark  for 
calculating  benefits  from  ECR  loans 
because  BA  financing  was  found  to  be 
the  predominant  alternative  to  ECR 
financing  In  the  current  investigation 
we  verified  at  the  Bank  Negara, 
Malaysia's  central  bank,  and  at  a 
commercial  bank  that  BA  financing  is 
the  predominant  alternative  to  ECR 
financing.  Therefore,  we  consider  the 
BA  rate  the  most  appropriate  rate  to  use 
as  our  benchmark. 

Comment  2 

Petitioners  argue  that  the  Department 
should  obtain  a  final  bounty  or  grant 
rate  for  standard  pipe  by  calculating  an 
individual  rate  for  Maruichi,  as  it  did  in 
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the  preliminary  determination.  They  cite 
section  607  of  the  Act  (19  U.S.C. 
1671e{a)(2)).  which  allows  the 
Department  to  calculate  separate  rates 
for  different  companies  if  there  is  a 
"significant  differential  between 
companies  receiving  subsidy  benefits." 
They  further  contend  that  it  has  been 
the  Department's  practice  to  find  a 
significant  differential  between 
companies  when  one  received  de 
minimis  benefits  and  another  received 
beneHts  that  are  above  de  minimis.  In 
support  of  their  argument,  they  cite 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Hollow  Products  from  Sweden  (52  Fr 
5794,  February  1987),  among  other  cases, 
in  which  significant  differentials  were 
found  and  only  the  sales  of  non-de 
minimis  companies  were  used  in 
calculating  the  subsidy  rate. 

Respondents  claim  that  the 
Department  should  calculate  a  final  rate 
for  standard  pipe  by  allocating 
Maruichi's  tax  benefits  received  during 
the  review  period  over  all  respondent 
companies'  sales.  They  cite  Ceramica 
Regiomontana,  S.A.  v.  United  States  (7 
ITRD  2512,  err  1986),  in  which  the  Court 
of  International  Trade  ruled  that 
"Congress  has  endorsed  a  legislative 
presumption  in  favor  of  a  country-wide 
rate."  They  also  refer  to  the 
Department's  proposed  regulations, 
which  interpret  the  term  "significant 
differential"  to  allow  for  company- 
specific  rates  only  if  there  is  "a 
difference  of  the  greater  of  at  least  10 
percentage  points,  or  25  percent,  from 
the  weighted-average  net  subsidy 
calculated  on  a  country-wide  basis." 

DOC  Position 

Section  706(a)(2)  of  the  Act  creates  a 
presumption  in  favor  of  country-wide 
rates.  This  presumption  is  overcome  if 
the  Department  determines  there  is  a 
significant  differential  between 
companies  receiving  subsidy  benefits.  In 
this  regard,  Congress  directed  the 
Department  to  develop  a  "reasonable" 
standard  for  determining  what  is  a 
significant  differential.  See  H.R.  Conf. 
Rep.  No.  1156,  98th  Cong..  2d  Sess.  180 
(1984). 

Section  355.20(d)(3)  of  our  proposed 
countervailing  duty  regulations  (50  FR 
24217,  24225  (1985))  defines  a  significant 
differenfial  as  "a  difference  of  the 
greater  of  at  least  10  percentage  points, 
or  25  percent,  from  the  weighted-average 
net  subsidy  calculated  on  a  country- 
wide basis."  It  is  also  our  practice,  as 
the  cases  cited  by  petitioners  suggest,  to 
define  a  significant  differential  as  the 


difference  between  a  net  subsidy  of  zero 
(or  de  minimis)  and  any  rate  greater 
than  de  minimis.  However,  before  we 
will  consider  the  question  of  a 
significant  differential,  we  must  first  test 
the  presumption  in  favor  of  comitry- 
wide  rates.  Thus,  the  initial  step  in  the 
Department's  calculation  of  the  net 
subsidy  is  to  determine  the  country- 
wide average  rate.  In  the  past,  we  have 
excluded  companies  with  de  minimis 
rates  in  determining  the  country-wide 
rate.  We  now  determine  that  the  more 
appropriate  basis  to  calculate  the 
country-wide  rate  is  to  include  all 
companies  regardless  of  the  level  of 
benefits  for  each  company. 

If  the  country-wide  average  is  de 
minimis,  our  determination  in  an 
investigation  will  be  negative.  If  the 
country-wide  average  is  above  de 
minimis,  we  then  compare  individual 
company  rates  with  the  country-wide 
average  rate  to  determine  whether 
significant  differentials  exist.  Because 
we  also  consider  individual  rates  of  zero 
and  de  minimis  to  constitute  a 
"significant  differential."  we  remove  all 
zero  and  de  minimis  companies  (as  well 
as  other  companies  with  significantly 
different  rates)  from  the  calculation  of 
the  country-wide  average  rate.  As  soon 
as  at  least  one  company  is  removed 
from  the  country-wide  rate  average,  we 
no  longer  use  the  country-wide  rate  for 
duty  deposit  purposes.  Rather,  we 
assign  individual  company-specific  rates 
to  those  companies  that  are 
"significantly  different"  (including  zero 
rate  and  de  minimis  companies);  the 
remaining  companies  form  the  basis  of 
the  "all  other"  rate.  An  "all  other"  rate 
is  different  from  a  country-wide  rate 
because  an  "all  other"  rate  is  not  based 
on  all  companies.  There  are  three 
exceptions  to  this  general  practice:  (1) 
An  investigation  does  not  cover 
virtually  all  exports  of  the  merchandise 
to  the  United  States;  (2)  we  have  no 
company-specific  export  data,  only 
aggregate  export  data  from  a 
government;  and  (3)  we  use  generally 
recognized  sampling  techniques. 

Since  none  of  these  three  exceptions 
apply  to  these  investigations  and  since 
the  country-wide  rates  for  our 
investigations  of  standard  pipe  and 
LWRT  are  de  minimis,  we  did  not  reach 
the  question  of  whether  there  is  a 
significant  differential  between  the 
companies  receiving  countervailable 
benefits.  Therefore,  our  determinations 
in  these  investigations  are  negative. 

Comment  3 

Respondents  argue  that  the  tax 
benefits  received  by  Maruichi  and  AIS 


on  their  retiuns  filed  in  1988  should  not 
be  considered  in  making  our  final 
determination  for  standard  pipe  because 
these  returns  were  filed  after  the  review 
period.  They  contend  that  the 
Department's  policy  has  been  to  treat 
benefits  from  income  tax  programs  as 
accruing  in  the  year  in  which  the  tax 
return  claiming  the  benefits  is  filed. 

DOC  Position 

The  Department's  practice  for  tax 
programs  is  to  calculate  benefits  based 
on  when  the  respondent  companies 
realize  or  know  the  extent  of  their  tax 
savings.  Generally,  as  here,  the  amount 
of  tax  savings  is  not  known  until  the  tax 
return  is  filed.  As  noted  in  section  I.A.  of 
the  notice,  the  counter\'ailable  tax 
benefits  realized  by  the  respondent 
companies  during  the  review  period 
were  de  minimis.  Since  the  export  tax 
allowance  program  was  the  only 
countervailable  program  used  during  the 
review  period,  we  have  no  basis  to  issue 
an  affirmative  determination  on 
standard  pipe.  While  post-review  period 
information  can  be  used  to  determine 
whether  there  has  been  a  program-wide 
change  for  purposes  of  calculating  a 
duty  deposit  rate  in  an  affirmative 
determination,  such  information  cannot 
be  used  as  the  basis  for  obtaining  an 
affirmative  determination.  Therefore, 
since  the  estimated  net  bounty  or  grant 
rate  for  the  review  period  is  negative  for 
standard  pipe,  there  is  no  reason  to 
calculate  a  separate  duty  deposit  rate 
based  on  post-review  period 
information. 

Comment  4 

Respondents  claim  that  the  tax 
allowance  benefit  received  by  Maruichi 
was  not  generated  by  U.S.  sales  since 
the  fiscal  year  covered  by  Maruichi's 
1987  return  was  February  1, 1985 — 
January  31, 1986,  and  Maruichi  began 
exporting  to  the  United  States  in  the  last 
quarter  of  1987. 

DOC  Position 

Since  our  determination  for  standard 
pipe  is  negative,  the  issue  is  moot.  In 
calculating  the  benefit  bestowed  by  a 
tax  program,  it  is  our  practice  to  apply 
the  tax  savings  from  the  return  filed 
during  the  review  period  to  review 
period  sales,  regardless  of  the  fiscal 
year  covered  by  the  tax  return. 

Verification 

We  verified  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act.  We  used  standard  verification 


procedures  including  meetings  with 
government  and  company  officials  and 
examination  of  relevant  accounting 
records  and  original  source  documents 
of  the  respondents.  Our  verification 
results  are  oudined  in  the  public 
versions  of  the  verification  reports 
which  are  on  file  in  the  Central  Records 
Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation  Discontinued 

The  estimated  net  bounty  or  grant  rate 
for  standard  pipe  is  0.30  percent  ad 
valorem.  The  estimated  net  bounty  or 
grant  rate  for  LWRT  is  0.002  percent  ad 
valorem.  Under  section  355.8  of  our 
regulations,  an  aggregate  net  subsidy  of 
less  than  0.5  percent  ad  valorem  is 
considered  de  minimis. 

The  estimated  net  bounty  or  grant  rate 
for  HWRT  is  zero  because  no  bounties 
or  grants  were  conferred  on  the  export 
of  this  product  to  the  United  States 
during  the  review  period.  The  estimated 
net  bounty  or  grant  rate  for  line  pipe  is 
zero  because  we  verified  that  there  were 
no  exports  of  this  product  from 
Malaysia  to  the  United  States  during  the 
review  period. 

For  the  above  reasons,  we  are 
directing  the  U.S.  Customs  Service  to 
discontinue  suspension  of  liquidation  of 
all  entries  of  standard  pips  from 
Malaysia  that  we  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  8, 1988,  and  tc  refund 
all  estimated  countervailing  duties 
deposited  on  these  entries.  Since  the 
determinations  on  line  pipe,  HWRT  and 
LWRT  are  also  negative,  no  suspension 
of  liquidation  will  be  required  for  these 
products. 

These  determinations  are  published 


pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d). 

|an  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-26869  Filed  11-18-88;  8.45  am] 

BILLING  CODE  3S10-DS-M 

Articles  of  Quota  Cheese;  Changes  in 
and  Additions  to  Listing  of  Foreign 
Government  Subsidies 

AGENCY:  International  Trade 

Administraticn/Import  Administration 

Commerce. 

action:  Publication  of  changes  in  and 

additions  to  list  of  certain  foreign 

government  subsidies  on  articles  of 

quota  cheese. 

summary:  The  Department  of 
ComT.erce.  in  consultation  with  the 
Secretary  of  Agriculture,  has  Jefemiined 
that  there  have  been  changes  m  cerain 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  a 
listing  of  these  changes. 
EFFECTIVE  DATE:  October  14, 1988. 
FOR  FU.qTHER  INFORMATION  CONTACT: 
Patricia  VV.  Stroup  or  Paul  J.  McGarr, 
Office  of  Countrvailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)(3)  of  the  Trade  Agreements  Act  of 
1979  (the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine,  after  receipt 
of  information  or  advice  from  any 
person,  including  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese 
(as  defined  in  section  701(c)(1)  of  the 


TAA).  or  whether  there  have  been 
ch,inges  in  subsidies  previously 
included  in  the  Department's  annual 
listing  or  quarterly  update  to  that  annual 
listing,  and  to  publish  notification  of  any 
such  additions  or  modifications. 

On  October  13. 1988,  the  Department 
of  Agriculture  notified  the  Department 
of  changes  in  the  amounts  of  subsidies 
(as  defined  in  section  702(hl(2)  of  the 
TAA)  being  provided  by  the  European 
Community  ("EC")  on  articles  of  quota 
cheese. 

The  Department  has  now  determined, 
in  consultation  with  the  Secretary  of 
AgricuUu.'-e.  that  the  subsidy  amounts 
have  increased  for  E.C.  member 
countries  since  our  October  1, 1988 
quarterly  update  to  our  annual  subsidy 
list.  The  appendix  to  this  notice  lists  the 
countries,  the  subsidy  program,  and  the 
current  gross  and  net  amount  of  the 
subsidies. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  program 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  '/vith  section  702(a)  of  the 
T/VA  (19  U.S.C.  1202  note]. 

Date:  Nove.-r.ber  9, 1988. 

Timothy  N.  B«rgan. 

Acting  AssibCant  Secretary  Import 
Administration. 


Appendix — Quota  Cheese  Subsidy  Programs 


Country 


Belgium 

Denmark 

France „ 

Greece 

Ireland 

Italy 

Luxembourg.. 
Netherlands .. 

Portugal 

Spain 

UK 

W.  Germany.. 


Programs(s) 


Eufopean  Community  (EC)  Restitution  Payments.. 

EC  Restitution  Payments » 

EC  Restitution  Payments __ 

EC  Restitution  Payments 

EC  Restitution  Payments 

EC  Restitution  Payments 

EC  Restitution  Payments 

EC  Restitution  Payments 

EC  Restitution  Payments 

EC  Restitution  Payments 

EC  Restitiition  Payments 

EC  Restitution  Payments 


Gross  ' 
subsidy 


22.5e/lb. 
28  4«/lb. 
23.1«/lb 
0.0*/lb. 
65.8«/lb. 
59.4«/!b. 
22.5</l3. 
289</lb. 
24.0</lb. 
261«/Ib 
24  3c 'lb. 
35.3<.'lb. 


Net*  subsidy 


22.5</tb. 
28.4«.'lb. 
23.1«/lb. 
O.0«/lb. 
eS.Se'lb. 
594f/lb. 
22  5</lb. 
28.9c/lb. 
24.0«/lb. 
26.  It /lb. 
24  8«/'b. 
35.3 


'  Defined  in  19  U.S.C.  1677(5). 
»  Defined  in  19  U.SC.  1677(6). 

(FR  Doc.  88-26868  Filed  ll-18-«8:  8:45anil 
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National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  iiAlning;  Environmental 
Reference  Area;  Ocean  Mining 
Associates 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Designation  of  expanded  deep 

seabed  mining  environmental  reference 

area. 

summary:  On  March  3. 1988,  at  53  FR 
6858,  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
announced  Ocean  Mining  Associates' 
(OMA)  proposal  of  an  interim 
preservational  reference  area  within 
OMA's  Deep  Seabed  Hard  Mineral 
Resources  Exploration  License  USA-3. 
Concern  that  mining  in  adjacent  areas 
could  affect  the  reference  area  led  to  a 
NOAA  designation  of  this  area  as  an 
environmental  reference  area  on  May 
16, 1988,  at  53  FR  17237.  At  that  time 
NOAA  noted  its  intention  to  use  the 
area  for  study,  while  further  proceeding 
to  evaluate  its  potential  as  a  provisional 
interim  preservational  reference  area 
(PIPRA).  [Subsequent  to  this 
announcement,  NOAA  noticed  OMA's 
proposal  of  a  provisional  impact 
reference  area  on  September  7, 1988,- at 
53  FR  34572.  This  latter  area  is  separate 
from  the  subject  of  this  notice.) 

OMA  originally  identiHed  6,520  km* 
within  its  license  site  as  an  area  to  be 
set  aside  as  a  "preserve"  for 
environmental  monitoring.  Because  of 
the  concern  noted  above,  OMA  and  two 
neighboring  NOAA  licensees  have  now 
added  enough  additional  area  to  more 
than  double  the  size  of  the  original 
environmental  reference  area.  OMA's 
supplemental  area  is  2,063  km*  in  size; 
that  of  the  Kennecott  Consortium,  2,998 
km*,  and  Ocean  Minerals  Company, 
3,576  km*.  NOAA  believes  it  is  likely 
that  this  expanded  environmental 
reference  area  of  15,157  km'  could 
become  a  valuable  preservational  area 
for  enviroiunental  studies  of  deep-sea 
biota;  one  that  could  serve  as  an 
excellent  control  area  against  which  the 
extent  of  commercial  mining's  impact  on 
deepsea  marine  life  can  be  compared. 
The  next  step  will  be  inspection  of  data 
to  validate  this  belief. 

All  three  consortia  have  agreed  to 
release  all  resource  and  envirormiental 
data  associated  with  their  contributed 
areas  for  NOAA's  evaluation  and  for 
public  examination.  NOAA  is  currently 
acquiring  these  data  and  will  analyze 
them  in  the  coming  months  for 
suitability  toward  Hnal  designation  of 


the  expanded  envirormiental  reference 
area  as  a  PIPRA,  and  possibly  a  joint 
PIPRA  applicable  to  all  three  license 
sites. 

Coordinates  for  each  consortium's 
contribution  to  this  expanded 
environmental  reference  area  are  as 
follows: 

Ocean  Mining  Associates.— Environ- 
mental Reference  Area  Within 
USA-3 


Turning  points 

Utitude 
(North) 

Longitude 
(West) 

1 

14*10' 

14*10' 

12*32.5' 

12*32.5' 

13*34.56' 

13*34.56' 

13*55- 

13*55' 

14*^ 

128*5' 

2 

128*0' 

3 

128*0' 

128*35' 

128*35' 

6 ™.._ 

128*15' 
128*15' 
128*10* 

128*10' 

10 

128*5' 

128*5' 

Kennecott  Consortium.— Environmen- 
tal Reference  Area  Within  USA-4 


Turning  points 

Latitude 
(Nortti) 

Longitude 
(West) 

1 „ 

2 

13*30' 
13*30' 
12*30' 
12*30* 
13*30' 

128*00' 
127*45' 

3 

4 

127*45' 
128*00' 

1 

128*00' 

Ocean  Minerals  Company.— Environ- 
mental Reference  Area  Within 
USA-1 


Turning  points 

Latitude 
(Nortti) 

Longitude 
(West) 

1 _ „ 

1 ZZZZZIIZZ 

^3'20.^ 
13*20.^ 
12*32.5' 
12*32.5' 
13*20.^ 

128*57.5' 

128*35' 

128  35' 

128*57.5' 

128*57.5' 

NOAA  invites  public  inquiry  and 
participation  in  this  effort.  The  data 
should  be  on  hand  in  early  1989  for 
inspection  in  the  office  noted  below. 
Alternatively,  summaries  of  the 
environmental  data  and  other 
information  should  be  available  by  mid- 
year and  may  be  obtained  from  the 
following  persons. 

FOR  FURTHER  INFORMATION  CONTACT: 
]ames  P.  Lawless  or  John  W.  Padan, 
Ocean  Minerals  and  Energy  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 


Avenue,  NW.,  Suite  710,  Washington. 
DC  20235,  (202)  673-5117. 
John  ].  Caray, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  88-26771  Filed  11-18-88;  8:45  am] 

MLUNQ  COOE  3S10-1»4t 


COMMISSION  OF  FINE  ARTS 
Cancellation  of  Meeting 

The  Commission  of  Fine  Arts'  meeting 
scheduled  for  November  17, 1988,  is 
cancelled.  Our  next  scheduled  meeting 
is  Thursday.  December  15, 1988,  at  10:00 
a.m.  in  the  Commission's  offices  at  708 
Jackson  Place,  NW.,  Washington,  DC 
20006  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
DC,  including  buildings,  memorials, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government.  Handicapped  persons 
should  call  the  Commission  offices  (566- 
1066)  for  details  concerning  access  to 
meetings. 

Inquires  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  E)C.  November  8, 
1988. 

Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  88-26845  Filed  11-18-88;  8:45  am] 
BILUNG  COOE  C330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  1989  Agreement  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Ottier  Vegetable 
Rber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Hong 
Kong 

November  16, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

AUTHORrrY:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854) 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  OfHce  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  The 

Bilateral  Textile  Agreement  of  August  4, 
1986,  as  amended,  between  the 
Governments  of  the  United  States  and 
Hong  Kong  establishes  limits  for  the 
agreement  year  which  begins  on  January 
1, 1989  and  extends  through  December 
31, 1989.  These  limits  are  listed  below. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Economic  Bureau,  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7. 1988).  Also 
see  52  FR  23491.  published  on  June  22. 
1987. 


Category 


Group  I: 
200-229,  300-326. 
360-369,  400-414, 
464-469,  600-629 
and  665-670,  as  a 
group. 
Sublevels  in  group  I: 

200 

219 


225/317/326. 

226/313 

314 


315 

369(1  )>  (stK>ptowels) . 

604 

611 

Group  II: 
237.239,  330-359, 

431-459,630-659 

and  843/844(1),  as 

a  group. 
Sublevels  in  Group  II: 

237 

239 

331 

333/334 

335 

336 

338/339  »  (shirts  and 

blouses  other  then 

tanK.  knit). 
338/339(1)'  (tank 

tops). 

340 

341 

342 

345 _ 

347/348 


Twetve-month  limit 


UMI 


350 
351 
352 


198,754,909  square 
meters  equivalent 


261,571  kilograms. 
30,338,882  square 

meters. 
50,410,954  square 

meters. 
54.421.439  square 

meters. 
14.676,809  square 

meters. 
7,256,264  square  meters. 
596,317  kilograms. 
179,550  kilograms. 
4.783,334  square  meters. 

723,483,464  square 
meters  equivalent 


877,318. 

3.008,347  kilograms. 
3,619,229  dozen  pairs 
241,836  dozen. 
303,633  dozen. 
167.807  dozen. 
2,606,468  dozen. 


1,933,253  dozen. 

2,495,969  dozen. 

2,533,942  dozen. 

431.688  dozen. 

367.871  dozen. 

5.966.097  dozen  of  which 
not  more  than 
2.936.286  dozen  shall 
tie  in  Category  347  and 
not  more  than 
4.521,335  dozen  shall 
be  in  Category  348. 

112,182  dozen. 

1,067,078  dozen. 

5,110,411  dozen. 


Category 


359(1) «  (coveralls, 

overalls  and 

jumpsuits). 
359(2) '(outer  vests). 

434 

435 

436 

438 

442 

443 

443/444/643/644/ 

843/844(1). 
(made-to-measure 

suits). 

444 

445/446 

447/448 

631 

633/634/635 


Twelve-month  limit 


636 

638/639 

640 

641 „ 

642 

644 

645/646 

647 

648 

649 

650 

651 

652 

659(1)"  (coveralls, 

overalls  and 

jumpsuits). 
659(2) '  (swimsuits) ... 
Groups  III: 
831-644  and  847- 

659,  as  a  group. 
Sublevels  in  Group  III: 

835 

836 

840 

842 

847 

Limits  r>ot  in  a  group: 
845(1)'  (sweaters 

made  in  Hong 

Kong). 
845(2) '  assembled  in 

Hong  Kong  from 

knit-to-shape 

component  parts 

knitted  elsewhere). 
646(1) '»  (sweaters 

made  In  Hong 

Kong). 
846(2)  ' '  (sweaters 

assembled  in  Hong 

Kong  from  knil-to- 

shape  component 

parts  knitted 

elsewhere). 


475.763  kitograms. 


991.590  kilograms. 
]  9.376  dozen. 

68.617  dozen. 

89.369  dozen. 

777.093  dozen. 
j  76.723  dozen 
I  56.388  numbers 


49,452  numtjers 

34.740  numt>efs 

1,213.175  dozen. 

61.010  dozen. 

486.925  dozen  pairs. 

1,105.096  dozen  of  which 
not  more  than  412,101 
dozen  shall  be  in 
Categories  633/634 
and  not  more  than 
849.120  dozen  shall  be 
in  Category  635. 

229.681  dozen 

4.332.61 1  dozen. 

740,903  dozen. 

748,658  dozen. 

181,938  dozen. 

33,360  numt>ers. 

1.256.751  dozen 

405.056  dozen 

938.258  dozen. 

623,624  dozen. 

128,963  dozen. 

246,966  dozen. 

3,878,750  dozen. 

525,843  kik>grams. 


205.938  kilograms. 

40,429,044  square  meters 
equivalent. 

97,183  dozen. 
127,807  dozen. 
577,274  dozen. 
21 1,445  dozen. 
310,017  dozen. 

1,096,385  dozen. 


2.624,329  dozen 


177.296  dozen. 


427,216  dozen. 


'  In  Category  369(1).  only  tariff  number 
6307.10.20.10. 

'  In  Categories  338/339.  all  tariff  numbers  except 
6109.10.00.25,  6109.10.00.30.  6109.10.00  60  and 
6109.10.00.65. 

'In  Categories  338/339(1).  only  tariff  numbers 
6109.10.00.25.  6109.10.00.30.  6109.10.00.60  and 
6109.10  00.65. 

« In  Category  359(1),  only  tariff  numbers 
6103.42.20.20,  6103.49  30.34.  6104.62.10.20. 
6104.69.30.10.  6114.20.00.48,  6114.20.00.52, 
6203.42.20.10,  6204.62.20.10,  6211.32.00.10  and 
6211.42.00.10. 

'  In  Category  359(2),  only  tariff  numbers 
6103.1920.30,        6103.19.40.30,        6104.12.00.40. 


61034920  00. 
6104  69  10  00, 
6^^A.m.3CbQ, 
6204  63.15  10. 


6104  19.20.40.  611020.1022.  611020  1024 
6110.20.20  30.  6110.20.20  35.  6110  90  00  44' 
6110  90  00  46.  620192  20  10,  6?C2  92  20  2o' 
6203.19  10  30.  6203  19  40.30,  6204  12  OC  40 
6204  19.30  40.  621 1.32  C0.70  and  6211  42.00  70 

•  In  Category  659(1),  only  tariff  numbers 
6103.23  00  55.        6103  43  20  20 

6103  49  30  38,        6104.63.10  20 

6104  69  30  14,  6114  30  30  40 
6203  43  20  10,  6203  49.10  10 
620469  10  10.  6211  33  00  10  and  6211  43  00  10 

'  In  Category  659(2),  only  tariff  numbers 
61123100  10,  61123100.20,  61124100  10 
6112410020,  6112.41.00.30,  611241  0040' 
62111110.10.  6211.11.10.20.  6211.12.1010  and 
6211  121010 

"In  Category  845(1).  only  tariff  numbers 
6103  29  20  74.  6104.29.20  72,  6110  90  00  21 
6110.90  00  42  and  6117  90  00  20. 

"In  Category  845(2).  only  lantf  numbers 
6103.29  20.70,  6104.29.20  70,  6110  90  00.22  and 
6110  90  00  40. 

'"In  Category  846(1).  only  tanff  numbers 
6103.29.20.68,  6104.29  20  68,  6110  90  00  20 
6110.90.00.38  and  6117.90.00.18. 

' '  In  Category  846(2).  only  tariff  numbers 
6103.29  20  66.  6104  29.20.64.  6110.90.00  18  and 
6110  90.00  36. 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-26872  Filed  11-18-88;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Deposit  of  Customer  Funds  In  Foreign 
Depositories 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Statement  of  Agency 

Interpretation. 

summary:  The  Commodity  Exchange 
Act  ("Act")  requires  that  all  money, 
securities  and  property  received  by 
futures  commission  merchants  ("FCMs") 
to  margin,  guarantee,  or  secure  trades  or 
contracts  of  any  customer  on  domestic 
designated  contract  markets  or  accruing 
to  such  customer  as  the  result  of  such 
trades  or  contracts  be  segregated 
pursuant  to  section  4d(2)  of  the  Act,  7 
U.S.C.  6d(2),  and  the  regulations 
promulgated  thereunder.  The 
Commodity  Futures  Trading 
Commission  ("Commission")  is 
providing  further  guidance  with  respect 
to  where  customer  funds  relating  to 
contracts  traded  on  domestic  exchanges 
may  be  deposited  consistent  with 
section  4d(2).  The  Commission  generally 
has  required  that  such  funds  be  held  in 
the  United  States  with  the  exception  of 
certain  funds  held  on  behalf  of  foreign- 
domiciled  customers.  In  view  of  the 
interest  in  pricing  and  settling  certain 
domestic  futures  and  option  contracts  in 
foreign  currencies,  the  Commission  has 
determined  that  it  is  appropriate  to 
permit  funds  of  customers  domiciled  in 
the  United  States  to  be  deposited  in 
foreign  depositories  under  certain 
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conditions  designed  to  insure 
consistency  with  the  segregation 
requirements  of  the  Act.  The 
Commission  also  finds  that  the  special 
provisions  of  the  Banlcruptcy  Code 
applicable  to  the  bankruptcy  of 
commodity  brokers  generally  require 
that  in  the  event  of  the  bankruptcy  or 
insolvency  of  an  FCM  all  segregated 
funds  be  distributed  on  a  pro-rata  basis 
to  customers  of  the  same  class. 

Accordingly,  in  order  to  assure  the 
consistent  treatment  of  all  customer 
funds  held  outside  the  United  States 
with  respect  to  designated  United  States 
futures  and  options,  the  Commission  has 
determined  to  apply  certain  limitations 
prospectively  to  foreign-domiciled 
customers  whose  funds  relating  to 
contracts  traded  on  or  subject  to  the 
rules  of  a  contract  market  in  the  United 
States  are  held  overseas.  This 
interpretation  modifies  Commodity 
Exchange  Authority  Administrative 
Determination  No.  238  (September  4. 
1974)  ("A.D.  238"). 

EFFECTIVE  DATE:  December  21. 1988. 
FOB  FURTHER  INFORMATION  CONTACT. 
John  C.  Lawton,  Associate  Director. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  telephone:  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION:  Section 
4d(2)  of  the  Act  requires  that  each  FCM: 

tredt  and  deal  with  all  money,  securities, 
and  property  received  by  such  [FCM]  to 
triargin.  guarantee,  or  secure  the  trades  or 
contracts  of  any  customer  of  such  (FCM).  or 
accruing  to  such  customer  as  the  result  of 
such  trades  or  contracts,  as  belonging  to  such 
customers.  Such  money,  securities,  and 
property  shall  be  separately  accounted  for 
and  shall  not  be  commingled  with  the  funds 
of  such  (FCM)  or  be  used  to  margin  or 
guarantee  the  trades  or  contracts,  or  to 
secure  or  extend  the  credit,  of  any  customer 
or  person  other  than  the  one  for  whom  the 
same  are  held. 

The  Commission  and  its  predecessor 
agency,  the  Commodity  Exchange 
Authority  ("CEA").  have  construed  this 
provision  to  require  that  customer  funds 
deposited  with  an  FCM  relating  to 
futures  or  option  trading  on  a  designated 
contract  market  be  kept  in  the  United 
States  unless  the  funds  are  being  held 
for  a  foreign-domiciled  customer.  In 
Administrative  Determination  No.  238. 
the  Administrator  of  the  CEA  stated  that 
an  FCM  "cannot  directly  or  indirectly 
shift  regulated  commodity  customers' 
funds  to  foreign  banks  in  order  to  permit 
the  firm  to  better  its  business  relations 
with  suth  foreign  banks  ot  for  any  other 
reason."  (emphasis  added)  In  mcnitoring 
segregation,  the  Commission 


consistently  has  applied  this 
interpretation.* 

The  Commission  has  interpreted 
section  4d(2)  and  the  regidations 
thereunder  generally  to  preclude  the  use 
of  foreign  segregated  depository 
accounts  because  permitting  customer 
funds  to  be  held  offshore  would  expose 
them  to  risks  which  potentially  could 
weaken  the  safeguards  intended  to  be 
afforded  by  segregation."  For  example, 
the  Commission  and  self-regulatory 
organizations  ("SROs")  ordinarily  would 
have  less  ready  access  to  such 
depositories  and,  therefore,  could 
encounter  difficulties  confirming 
balances  and  monitoring  funds  held  in 
such  depositories  on  an  ongoing  basis. 
An  inability  to  detect  potential  problems 
quickly  could  hamper  the  ability  of  the 
Commission  or  an  SRO  to  take  steps  to 
resolve  incipient  problems  before  they 
become  more  serious.  The  risk  of 
shortfalls  in  these  accounts  also  may  be 
greater  to  the  extent  that  these  contracts 
attract  foreign-based  traders,  since  past 
experience  indicates  that  FCMs  find  it 
more  difficult  to  recover  debit  balances 
from  defaulting  foreign-based  customers 
than  from  domestic  customers.  In 
addition,  a  foreign  depository  may  not 
be  responsive  to  Commission  concerns 
when  compliance  by  a  regulatee  with 
segregation  requirements  comes  into 
question,  or  a  court  might  refuse  to 
enforce  applicable  provisions  of  the 
Commission's  regulations  that  prohibit  a 
foreign  depository  from  offsetting 
obligations  of  the  FCM  against  customer 
funds  or  from  otherwise  mishandling  or 
permitting  the  mishandling  of  customer 
funds.  Similarly,  in  the  event  of  an  FCM 
insolvency,  deposits  maintained  at  a 
foreign  depository  might  not  be  handled 
or  distributed  in  accordance  with  United 
States  bankruptcy  law.  Finally,  a  foreign 
government  could  limit  the  use  of, 
freeze,  or  confiscate  assets  held  within 
its  jurisdiction.  As  a  result  of  any  of 
these  events,  segregated  funds  might  not 
be  recoverable  fully  by  customers  upon 
demand,  or  in  a  bankruptcy  or 
receivership. 


'  Stc  Foreign  Options  and  Foreign  Futures 
Transactions.  51  FR  12104.  12110.  n.3e  (April  8. 
1986);  see  also  Leverage  Transactions.  Comm.  Fut 
L.  Rep  1  21.  742  at  p.  28.952,  n.52  (May  25, 1983). 

'  The  Commission's  segregation  requirements  are 
set  forth  in  Regulations  1.20-1.30,  1.32  and  1.36. 17 
CFP,  1.20-1.30.  1.32  and  1.36.  which  provide,  among 
other  things,  thai  customer  funds  must  be  accounted 
for  separately  by  the  FCM.  must  not  be  commingled 
with  the  FCM's  own  funds,  must  be  held  for  the 
benefit  of  customers  must  be  available  to  the 
customer  and  the  FCM  immediately  upon  demand, 
and  must  be  handled  in  a  manner  that  will  prevent 
the  use  of  one  customer's  funds  to  margin  or  secure 
another  person's  position  or  to  margin  or  secure 
customer  obligations  other  than  With  respect  to 
conlraclB  traded  on  or  subject  to  the  rules  of  a 
designated  contract  market. 


The  foregoing  risks  may  be  describe 
as  sovereign  or  location  risk.  Currency 
exchange  rate  fluctuations,  that  is, 
currency  risk,  also  can  be  a  concern 
where  deposits  securing  United  States 
contracts  are  maintained  in  multiple 
currencies.  Specifically,  if  an  FCM 
becomes  bankrupt  or  is  placed  in 
receivership  while  holding  foreign 
currency-denominated  deposits,  both 
the  size  of  the  pool  of  funds  available 
for  distribution  to  customers  and  the 
size  of  individual  claims  against  that 
pool  may  vary  from  day  to  day  during 
the  pendency  of  the  proceeding.  This 
could  have  the  effect  of  exposing 
customers  with  dollar-denominated 
claims  to  currency  risk. 

The  Commission  currently  has 
pending  before  it  several  applications 
from  domestic  exchanges  to  trade 
futures  or  option  contracts  on  foreign 
financial  instruments  or  indices.^  The 
exchanges  plan  to  price  and  settle  the 
proposed  contracts  in  the  currency  of 
the  underlying  instrument  or  index  in 
order  to  enhance  the  effectiveness  of  fl 
contracts  for  hedging  purposes.  The 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve"), 
however,  has  a  poUcy  which 
discourages  banks  from  offering  in  the 
United  States  accounts  denominated  in 
foreign  currencies.*  Therefore,  the  CM! 
and  CBT  have  requested  that  the 
Commission  modify  its  interpretation 
regarding  the  deposit  of  customer  fimd; 
in  foreign  banks. 

The  Commission  believes  that  in  ligh 
of  the  growing  internationalization  of 
the  futures  and  option  markets, 
modification  of  the  Commission 
interpretation,  as  set  forth  in  A.D.  238. 
concerning  appropriate  segregated 
depository  accounts  is  warranted  to  the 
extent  set  forth  herein.  Accordingly,  the 
Commission  hereby  is  modifyiii}<  'hat 
interpretation  so  as  to  permit  FCMs  to 
carry  segregated  funds  of  domestic 
customers  in  certain  foreign  depositorie 
if  certain  conditions  are  met.*  These 


'  For  example,  the  Chicago  Mercantile  Exchange 
("CME")  has  applied  to  trade  futures  on  the  Nikkei 
Stork  Average  and  the  Chicago  Board  of  Trade 
CCBT  ")  has  applied  to  trade  futures  on  lx)ng-Term 
Japanese  Gokernmen!  Bonds. 

♦  Set'  letter  dated  October  23. 1973.  frum  Arthur  i 
Bums,  Chairman.  Federal  Reserve,  to  AW  Clauscr 
f>residenl.  Bank  of  America. 

*  .Ml  funds  held  overseas  pursuant  to  this 
interpretation  must  continue  to  be  segregated  from 
the  proprietary  funds  of  the  FCM.  from  the  foreign 
futures  and  options  secured  amount,  and  from  any 
non-rogulated  accounts.  Such  funds  must  be  held  in 
accounts  which  clearly  identify  them  as  customer 
segregated  funds  and  for  which  the  depository  has 
provided  the  appropriate  acknowledgment.  The 
form  in  which  FCMs  may  accept  such  deposits,  i.e.. 
whether  certain  securities  such  as  yen  bonds  will  b, 
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conditions  are  designed  to  minimize  the 
risks  to  customers  incident  to  carrying 
their  funds  overseas  and  generally  to 
prevent  the  dilution  of  customer  funds 
held  in  segregation  in  the  United  States. 
The  Commission  intends  to  monitor 
experience  under  this  interpretation  and 
may  determine  to  alter  or  supplement 
the  conditions  for  keeping  segregated 
funds  offshore  as  such  experience 
renders  advisable." 

First,  to  be  segregated  properly,  funds 
of  U.S.-domiciled  customers  may  be  held 
offshore  if  such  funds  are  used  to 
margin,  guarantee,  or  secure  positions  in 
a  contract  traded  on  a  domestic  contract 
market  that  is  priced  and  settled  in  a 
foreign  currency  or  accrue  to  such  a 
customer  as  a  result  of  positions  in  such 
contracts.  The  Commission  believes  that 
some  fiexibility  is  appropriate  with 
regard  to  the  amounts  which  may  be 
deposited  and  the  timeframe  within 
which  they  may  be  deposited.  For 
example,  customers  may  have  a 
business  reason  for  depositing  funds  in 
advance  of  taking  a  position  or  in  excess 
of  margin  requirements. 

Nevertheless,  the  Commission  also 
believes  that  some  constraints  are 
necessary  to  prevent  the  transfer  of 
funds  overseas  for  reasons  unrelated  to 
trading  in  the  relevant  contracts.  An 
FCM  must  obtain  specific  written 
authorization  from  a  customer  to 
maintain  funds  offshore  in  that 
customer's  segregated  account  to 
acquire  and  hold  futures  and  option 
positicns  that  are  priced  and  settled  in 
foreign  currencies.''  FCMs  that  carry 
these  accounts  also  should  establish 
written  internal  procedures  for  ensuring 
that  segregated  funds  are  held  offshore 
solely  for  the  above-stated  purpose." 


acceptable  as  margin,  will  continue  to  be  governed 
by  exchange  and  clearing  house  rules.  Commission 
Regulation  1.25.  which  implements  similar  language 
in  section  4d(2)  of  the  Act.  also  will  continue  to 
require  that  customer  funds  in  whatever  currency 
deposited,  may  be  invested  by  an  FCM  or  clearing 
organization  only  in  obligations  of  the  United 
States,  in  general  obligations  of  any  State  or  of  any 
political  subdivision  thereof,  or  in  obligations  hilly 
guaranteed  as  to  principal  and  interest  by  the 
United  States. 

'  Development  of  information  sharing 
arrangements  with  foreign  regulators  may  assist  the 
Commission  in  this  regard. 

'  This  authorization  is  included  with  the 
aut>ordi nation  agreement  described  t>elow  and  must 
be  retained  by  the  FCM  pursuant  to  Commission 
Regulation  1.31. 

*  When,  by  industry  standards,  funds  cease  to  be 
held  to  margin,  guarantee,  or  secure  positions  in  the 
relevant  contracts,  an  FCM  should  move  such  funds 
out  of  the  foreign  currency-denominated  segregation 
account.  Customer  instructions  pertinent  to  such 
transfer*  may  be  provided  in  advance  as  part  of  the 
customer  agreement. 


These  procedures  will  be  subject  to  SRO 
and  Commission  oversight." 

Second,  the  funds  must  be  held  in 
depositories  that  meet  the  criteria  used 
by  the  Commission  under  Regulation 
30.7(c)  for  foreign  futures  and  opion 
depositories  '<>  and  are  located  in  the 
country  of  origin  of  the  applicable 
currency  or  in  a  county  with  those 
applicable  regulatory  body  the 
Commission  has  appropriate 
information  sharing  arrangements."  In 
addition,  pursuant  to  Commission 
Regulations  1.20(a)  and  1.20(b).  each 
FCM  and  clearing  organization  must 
obtain  from  each  such  foreign 
depository  an  appropriate 
acknowledgment  of  the  applicability  of 
Commission  regulations  regarding 
customer  segregated  funds  as  is 
provided  by  domestic  depositories. 

Third,  all  FCMs.  at  all  times,  must 
segregate  sufficient  funds  denominated 
in  dollars  in  the  United  States  to  meet 
all  dollar-denominated  obligations  to 
U.S.-domiciled  customers.  Any  shortfall 
in  the  dollar  account(s)  would  constitute 
a  segregation  violation  regardless  of 
whether  there  were  excess  funds  in 
segregation  in  a  foreign  currency- 
denominated  account.'* 


•  In  this  connection,  the  Commission  believes  that 
the  Joint  Audit  Committee,  working  with  the  futures 
industry,  should  develop  uniform  internal 
procedures  and  audit  standards,  consistent  with  this 
interpretation,  to  address  the  appropriate  oversight 
of  funds  held  offshore. 

">  See  CFTC  Advisory  87-5.  Comm.  Ful.  L  Rep.. 
%  23,997  (December  3, 1987). 

' '  See.  e.g..  the  information  sharing  arrangements 
established  between  the  Commission  and  the 
Australian  National  Companies  and  Securities 
Commission  in  connection  with  granting  the  Sydney 
Futures  Exchange  relief  under  Part  30  of  the 
Commission's  rules  and  the  Financial  Information 
Sharing  Memorandum  of  Understanding  signed  by. 
among  others,  the  Commission  and  the  United 
Kingdom  Securities  and  Investments  Board  on 
September  1,1988. 

'=  In  addition,  to  be  in  compliance  with 
segregation  requirements  an  FCM  must  maintain 
lota!  funds  in  segregation  sufficient  to  meet  its  total 
customer  obligations  in  all  currencies.  An  FCM, 
however,  would  be  permitted  to  maintain  such 
funds  in  dollars  rather  than  in  the  currency  of  the 
obligation.  The  amount  of  dollars  necessary  to 
cover  such  obligations  would  change  on  a  daily 
basis  as  the  conversion  rate  changes.  In  any  such 
case,  the  books  and  records  of  the  FCM  would  have 
to  identify  clearly  the  extent  to  which  funds  were 
being  held  in  dollars  to  satisfy  obligations 
denominated  in  a  foreign  currency. 

In  the  event  of  FCM  insolvency,  the  trustee  or 
receiver  ordinarily  should  convert  foreign  currency 
denominated  claims  against  such  funds  to  dollars  as 
soon  as  possible  in  order  to  avoid  conversion  risk 
during  the  remainder  of  the  proceeding.  See 
Commission  Regulation  190.01  (ff).  To  the  extent  that 
an  FCM  is  holding  dollars  to  satisfy  its  obligations 
to  customers  denominated  in  foreign  ciurencies,  the 
subordination  agreement  contained  herein  would 
not  apply. 


Fourth,  before  placing  a  customer's 
funds  overseas,  an  FCM  must  obtain 
from  the  customer  a  subordination 
agreement  in  the  form  set  forth  below. 
The  agreement  would  authorize  the 
deposit  of  segregated  funds  into  a 
foreign  depository  if  such  funds  are  used 
to  margin,  guarantee,  or  secure  such 
contracts  or  accrue  as  a  result  of 
positions  in  such  contracts.  The 
agreement  also  would  authorize  the 
subordination  of  the  customer's  claim 
attributable  to  funds  held  offshore  in  a 
particular  foreign  currency  to  the  claims 
of  customers  whose  funds  are  held  in 
dollars  or  other  foreign  currencies  in  the 
event  the  FCM  is  placed  in  bankruptcy 
or  receivership  "  and  there  are 
insufficient  funds  available  for 
distribution  from  the  funds  held  in  the 
particular  currency  to  satisfy  all 
customer  claims  against  those  funds. 
The  subordination  will  apply  whether 
the  insufficiency  is  due  to  underfunding 
of  the  accoimt  or  the  inability  to  recover 
all  funds  in  the  account.'* 

Such  an  agreement  generally  will 
prevent  an  insufficiency  of  available 
funds  in  one  foreign  currency  from 
diluting  customer  funds  held  in  dollars 
or  in  other  foreign  currencies.  It  also  will 
shield  customers  with  dollar  claims  or 
claims  in  other  foreign  currencies  from 
exposure  to  that  currency's  conversion 
risks  during  the  pendency  of  the 
bankruptcy  or  receivership.  The 
Commission  believes  that  generally  the 
risks  attendant  to  holding  funds  in  a 
particular  currency  should  not  be  shared 
by  customers  whose  funds  are  held  in 
dollars  or  in  different  foreign  currencies. 

The  subordination  agreement  will 
apply  only  to  claims  against  segregated 


"In  many  cases  where  a  firm's  financial 
condition  is  impaired  or  a  receivership  is 
contemplated,  it  should  be  possible  to  transfer 
accounts  from  one  clearing  member  to  another 
clearing  memt)cr  pursuant  to  existing  reyilations 
notwithstanding  the  location  of  such  segregated 
funds,  provided  there  is  no  shortfall  and  all  hinds 
are  in  depositories  which  have  supplied  appropriett 
acknowledgments.  Pre-bankniptcy  transfers  remain 
the  preferred  regulatory  treatment  for  failing  firms. 
The  subordination  contained  herein  is  intended  to 
facilitate  the  calculation  of  funds  available  with 
respect  to  dollar  and  foreign  currency  customers  ao 
that  position  transfers  can  take  place  where  there 
are  sufficient  funds  in  a  particular  currency. 

'*  Procedures  for  the  liquidation  of  an  PCM  in 
bankruptcy  and  for  the  distribution  of  such  FCM"« 
assets  to  customers  are  set  forth  in  Subchapter  IV  of 
Chapter  7  of  the  Bankruptcy  Code,  11  U.S.C.  761,  et 
seq.,  and  Part  190  of  the  Commission's  regulations, 
17  CFR  190.01.  et  seq  Generally,  these  procedures 
provide  for  the  pro-rata  distribution  of  assets  among 
customers  according  to  account  class. 
Subordination  agreements,  however,  are 
enforceable  under  the  Bankruptcy  Code  11  USC 
SlO(a).  The  Commission  l>elieve8  that  the  same 
distribution  principles  that  are  articulated  in  the 
code  should  apply  in  receiverships  despite  the  lack 
of  any  express  statutory  scheme  for  receivership. 
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funds.  AH  customers  will  retain  an  equal 
claim  status  as  to  claims  against  other 
assets  of  the  FCM.»» 

The  Commission  notes  that  for  many 
years  it  has  permitted  the  funds  of 
foreign-domiciled  customers  trading  on 
domstic  markets  to  be  held  overseas." 
The  Commission  believes  that  in  a 
bankruptcy  or  receivership  these 
customers  should  be  treated 
equivalently  to  other  customers  for 
whom  funds  are  held  offshore  in 
segregated  accounts.  To  the  extent  funds 
located  offshore  are  segregated  funds, 
the  same  potential  exists  for  dilution  of 
domestic  segregated  funds  in  the  event 
of  bankruptcy  or  receivership. 
Accordingly,  the  Commission  will 
require  that  foreign-domiciled  customers 
who  desire  to  have  funds  relating  to 
trading  on  a  domestic  market  held  in  a 
foreign  account  also  consent  to 
subordinate  their  claims  based  on  such 
funds.  In  order  to  give  customers  and 
FCMs  the  opportunity  to  make  any 
adjustments  necessitated  by  this  change 
in  policy,  FCMs  will  be  allowed  six 
months  from  the  date  of  this 
interpretation  to  bring  themselves  into 
compliance.  Thereafter .  an  FCM  will  not 
be  permitted  to  hold  in  a  customer 
segregated  account  foreign  currency 
deposited  by  a  foreign  domiciled 
customer  in  connection  with  trading  on 
or  subject  to  the  rules  of  a  United  States 
contract  market,  unless  the  customer 
has  signed  a  subordination  agreement  as 
set  forth  below. '^ 

The  subordination  agreement  may  be 
incorporated  into  the  bankruptcy 
disclosure  document  required  by 
Commission  Regulation  190.10(c)  or  may 
be  separately  executed  and  retained  by 


"In  cases  where  the  subordination  is  triggered,  it 
would  be  necessary  for  the  bunlcruptc)'  trustee  to 
modify  the  calculations  under  Part  190  of  the 
Commission's  regulations  accordingly.  For  example, 
in  calculating  "funded  balances"  pursuant  to 
Commission  Re<(ulation  190.07,  the  trustee  would  do 
separate  calculations  for  segregated  funds  and  for 
other  assets  of  the  PCM.  With  regard  to  segregated 
funds,  the  trustee  generally  would  treat  customers 
with  claims  denominated  in  different  currenries  as 
if  they  were  members  of  different  account  classes. 
With  regard  to  other  assets  of  the  FCM,  the  trustee 
would  treat  such  customers  as  part  of  the  same 
account  class. 

'•SeeA.D.  238. 

'''  To  the  extent  foreign-domiciled  customer* 
deposit  dollars  in  connection  with  United  Stales 
futures  or  options,  such  funds  should  be  held  in  the 
United  States.  The  Commission  perceives  no 
administrative  necessity  for  PCMs  and  customers  to 
incur  the  location  risks  attendant  to  holding  such 
dollar  deposits  overseas.  If  an  FCM  believes  it  has 
reasons  for  holding  such  deposits  outside  the  United 
States,  it  may  submit  a  request  to  the  Division  of 
Trading  and  Markets  for  relief  from  this 
requirement.  Any  such  relief  would  include  a 
requirement  that  such  dollar  deposits  held  overseas 
be  subordinated  to  dollar  deposits  in  the  United 
States. 


an  FCM.  The  agreement  must  contain 
the  following  language: 

Subordination  Agreement 

Funds  of  customers  trading  on  United 
States  contract  markets  may  be  held  in 
accounts  denominated  in  a  foreign  currency 
with  depositories  located  outside  the  United 
States  or  its  territories  if  the  customer  is 
domiciled  in  a  foreign  country  or  if  the  funds 
are  held  in  connnection  with  contracts  priced 
and  settled  in  a  foreign  currency.  Such 
accounts  are  subject  to  the  risk  that  events 
could  occur  which  would  hinder  or  prevent 
the  availability  of  these  funds  for  distribution 
to  customers.  Such  accounts  also  may  be 
subject  to  the  risk  that  events  could  occur 
which  vs-ould  Kinder  or  prevent  the 
availaLiiity  of  tbese  funds  for  distribution  to 
customers.  Such  accounts  also  may  be 
subject  to  foreign  currency  exchange  rate 
risks. 

By  signing  the  accompanying 
acknowledgment  the  customer  authorizes  the 
deposit  of  funds  into  such  foreign 
depositories.  For  customers  domiciled  in  the 
United  States,  this  authorization  permits  the 
holding  of  funds  in  regulated  accounts 
offshoie  only  if  such  funds  are  used  to 
margin,  guarantee,  or  secure  positions  in  such 
contracts  or  accrue  as  a  result  of  such 
positicns. 

In  order  to  avoid  the  possible  dilution  of 
other  rustomer  funds,  a  customer  who  has 
funds  hpid  outs'iHe  the  United  States  must 
furthei  agree  thnt  his  claims  based  on  such 
funds  will  be  subrtrdinaled  as  described 
below  m  the  unlikely  event  both  of  the 
following  conditions  are  met:  (1)  The 
customer's  futures  commission  merchant  is 
placed  in  receivership  or  bankruptcy,  and  (2) 
there  are  insufficient  funds  available  for 
distribution  denominated  in  the  foreign 
currency  as  to  which  the  customer  has  a 
claim  lo  satisfy  all  claims  against  those 
funds. 

By  signing  the  accompanying 
acknowledgmeni  the  customer  agrees  that  if 
both  of  the  conditions  listed  above  occur,  the 
customer's  claim  against  the  futures 
commission  mer.:hant's  assets  attributable  to 
funds  held  overseas  in  a  particular  foreign 
ciurency  may  be  satisfied  out  of  segregated 
customer  funds  held  in  accounts 
denominated  in  dollars  or  other  foreign 
currencies  only  after  each  customer  whose 
funds  are  held  in  dollars  or  in  such  other 
foreign  currencies  receives  its  pro-rata 
portion  of  such  funds.  It  is  further  agreed  that 
in  no  event  may  a  customer  whose  funds  are 
held  overseas  receive  more  than  its  pro-rata 
share  of  the  aggregate  pool  consisting  of 
funds  held  in  dollars,  funds  held  in  the 
particular  foreign  currency,  and  non- 
segregated  assets  of  the  futures  commission 
merchant. 

This  subordination  arrangement  is 
designed  to  effectuate  the  following 
principles.  Subject  to  subordination,  all 
customer  segregated  funds  deposited  in 
connection  with  trading  on  United 
States  contract  markets,  whether  held  in 
the  United  States  or  overseas,  are  part 
of  a  single  pool  available  to  be 


distributed  ratably  to  customers  in  the 
event  of  bankruptcy  or  receivership. 
However,  no  customer  whose  funds  arc 
held  in  the  United  States  may  receive 
less  than  his  pro-rata  share  funds  held 
in  the  United  States  as  a  result  of  the 
shortfall  or  unavailability  of  funds  held 
outside  the  United  States.  No  customer 
whose  funds  are  held  in  a  particular 
foreign  currency  may  receive  less  than 
his  pro-rata  share  of  the  funds  held  in 
that  foreign  currency  as  a  result  of  the 
shortfall  or  unavailability  of  funds  held 
in  an  account  denominated  in  another 
foreign  currency.  No  customer  whose 
funds  are  held  in  a  foreign  currenty  may 
receive  more  than  his  pro-r;^tfi  .shctre  of 
the  pool  consisting  of  funds  t.c'.^i  in 
dollars,  funds  held  in  the  particuiar 
foreign  currency,  and  non  segregated 
assets  of  the  FCM.  To  illustrate  the 
mechanics  of  such  subordination  the 
Commission  offers  the  following 
examples:'* 

Example  1-Two  Currencies;  Sufficient 
Segregated  Funds;  Foreign  Funds 
Available 

Dollar  Segregated  Funds  (held  in  U.S.) 

=  150 
Customer  A  claim  =  50 
Customer  B  claim  =  50 
Customer  C  claim  =  50 
Yen  Segregated  Funds  (held  in  Japan)  = 

100 '» 
Customer  D  claim  =  50 
Customer  E  claim  =  50 
A.B,C,D,E  distribution  =  50  each 

In  this  case,  there  are  sufficient  funds 
available  to  meet  all  claims.  Thus,  the 
subordination  agreement  would  not 
come  into  play,  and  the  bankruptcy  or 
receivership  distribution  would  prccred 
in  the  same  fashion  as  a  bankruptcy  or 
receivership  which  does  not  involve 
funds  held  overseas. '^^ 


"  Because  the  examples  were  designed  to 
illustrate  specific  points  about  the  mechanics  of  the 
subordination,  the  scenarios  set  forth  are  less 
complex  than  those  which  could  be  expected  to 
occur  in  an  actual  bankruptcy.  For  instance,  as 
noted  above,  a  trustee  or  receiver  would  have  to 
undertake  separate  calculations  to  allocate  shares 
of  non-segregated  assets  of  the  FCM.  Moreover, 
some  customers  are  likely  to  have  claims  for  man 
than  one  currency.  Thus,  the  differences  in  actual 
distributions  among  customers  might  be  less 
marked  than  indicated  by  these  examples. 

"  Although  these  funds  would  be  held  in  yen.  for 
purposes  of  calculating  the  total  FCM  segregation 
and  net  capital  requirements  the  amount  would  be 
converted  to  dollars.  Therefore,  in  each  of  these 
examples  the  amount  of  money  held  in  the  foreign 
currency  account  is  expressed  in  dollars. 

•"  Note,  however,  that  customer  A  may  have 
deposited  yen  and  be  entitled  to  receive  yen  in 
return  while  customer  B  may  have  deposited  the 
dollar  equivalent  of  that  amount  of  yen  and  be 
entitled  to  receive  dollars  in  return.  The  risk  of  this 
conversion  would  be  borne  by  the  customer  in  the 

Continued 
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Example  2— Two  Currencies;  Sufficient 
Segregated  Funds;  Foreign  Funds 
Unavailable 

Dollar  Funds  =  150 

A  claim  =  50 

B  claim  =  50 

C  claim  =  50 

Yen  Ftmds  =  100 

D  claim  =  50 

E  claim  =  50 

A,B.C.  distribution  =  50 

D.E  distribution  =  0 

In  this  case,  assume  a  foreign  court 
has  frozen  the  yen  account.  The  claims 
of  Customers  A,  B.  and  C  would  be 
satisfied  in  full  by  the  trustee  from  the 
dollar  account.  Customers  D  and  E 
would  receive  nothing  from  customer 
segregated  funds  until  the  funds  in  the 
yen  account  became  available.** 
However,  as  noted  previously, 
unsatisfied  customer  claims  could  be 
paid  from  other  assets  of  the  FCM. 

Example  3~Two  Currencies;  Insufficient 
Segregated  Funds;  Foreign  Funds 
Available 

Dollar  Funds  =  100 
A  claim  =  50 
B  claim  =  50 
C  claim  =  50 
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absence  of  agreement  otherwise  between  the  FCM 
and  the  customer.  Because  the  exchange  margin 
requirement  would  be  expressed  in  yen.  an  FCM 
who  accepted  dollars  would  be  performing  the 
additional  service  of  currency  conversion  for  his 
customer  which  should  be  treated  as  a  separate 
transaction.  Under  Commission  Regulation  1.55.  any 
currency  conversion  risk  inherent  in  trading  a 
particular  contract  would  be  a  material  fact  which 
an  FCM  would  be  required  to  disclose  to  its 
customers. 

"  For  ease  of  comparison,  all  these  examples 
involve  different  customers  in  the  yen  and  dollar 
accounts.  With  one  exception,  the  concepts 
illustrated,  however,  would  be  applicable  equally  if 
a  single  customer  had  claims  against  both  accounts. 
Generally,  in  such  a  case,  his  claims  would  be 
treated  separately,  as  if  they  belonged  to  two 
individuals.  To  see  how  a  customer  with  claims 
against  both  accounts  would  fare,  simply  substitute 
A  for  E  in  each  scenario.  A's  claim  against  the 
dollar  funds  would  remain  the  same  as  currently  set 
forth;  A's  claim  against  the  yen  funds  would  be  the 
same  as  E's  claim. 

The  exception  would  be  the  case  where  a 
customer  has  a  claim  against  one  account  and  a 
debit  balance  in  the  other,  i.e.,  the  trustee  has  a 
claim  against  the  customer  in  that  account.  Pursuant 
to  Commission  Regulations  190.07(b)(2)  and  (b)(3) 
these  amounts  would  be  netted.  The  Commission 
recognizes  that  this  procedure  could  defeat  the 
subordination  if  the  debit  balance  is  in  the  dollar 
account  because  in  the  netting  process  a  customer 
could  receive  the  full  value  of  his  foreij(n  currency 
claim.  The  Commission  notes,  however,  that  an 
analogous  situation  can  occur  in  a  dollars-only 
bankruptcy  where  a  customer  effectively  may 
receive  as  a  result  of  netting  an  amount  greater  than 
what  his  pro-rata  share  otherwise  would  be.  Such 
anomalies  have  been  permitted  in  the  interest  of 
efflcient  administration  of  bankrupt  estates.  Absent 
such  netting,  estates  could  be  forced  to  incur  the 
expense  and  delay  of  litigation  in  order  to  recover 
claims  against  customers  with  respect  to  whom  the 
firm  is  holding  deposits. 


Yen  Funds  =  50 

D  claim  =  50 

E  claim  =  50 

A,B,C,  distribution  =  33.33 

D.E  distribution  =  25 

In  this  case,  D  and  E's  claims  on 
dollars  funds  are  subordinated  to  the 
claims  of  A,B,  and  C  because  there  was 
a  shortfall  in  yen  funds.  A,B.  and  C  each 
receive  1/3  of  the  $100  available  in  the 
dollar  account.  D  and  E  each  receive 
their  pro-rata  share  of  the  funds  in  the 
yen  account.  They  receive  nothing  from 
the  dollar  account  because  it  was 
insufficient  to  satisfy  A.B.  and  C.  who 
took  priority. 

Subordination  protects  dollar 
customers  from  sovereign  or  location 
risk  and  from  currency  risk.  Location 
risk  is  present  to  the  extent  the  shortfall 
in  the  yen  accoimt  occurred  or  was 
undetected  as  result  of  the  account's 
foreign  location.  Currency  risk  is  present 
because  the  exchange  rate  can  change 
during  the  pendency  of  a  bankruptcy 
thereby  causing  claims  on  an 
underfunded  account  to  grow  more 
quickly  than  the  assets  available  to 
meet  such  claims. 

To  illustrate  the  effect  of  currency  risk 
in  the  absence  of  a  subordination 
agreement,  suppose  that  in  Example  3 
on  the  day  of  bankruptcy,  one  yen 
equals  one  dollar.  A,B,C,D.  and  E  each 
would  have  a  claim  at  that  time  of  $50. 
In  the  absence  of  subordination,  each 
customer's  pro-rata  share  would  be 
equal  to  the  ratio  of  his  claim  to  total 
claims,  or  $50/$250.  or  1/5.  Therefore, 
each  customer's  pro-rata  share  would  be 
1/5  of  the  total  available  assets  of  $150, 
or  $30. 

Suppose  further,  however,  that  by  the 
time  the  trustee  had  reviewed  the 
records  and  marshalled  the  assets,  one 
yen  equalled  two  dollars.  At  that  point, 
assets  would  total  $200  ($100  +  $100 
worth  of  yen).  Each  yen  customer's 
claim  would  grow  to  $100  (50  yen  = 
$1(X)).  Each  dollar  customer's  claim 
would  remain  $50.  Each  yen  customer's 
pro-rata  share  would  be  equal  to  the 
ratio  of  his  claim  to  total  claims,  or 
$100/$350.  or  2/7.  Each  dollar  customer's 
pro-rata  share  would  be  equal  to  the 
ratio  of  his  claim  to  total  claims,  or  $50/ 
$350,  or  1/7.  Each  dollar  customer  then 
would  receive  1/7  of  the  total  assets,  or 
1/7  X  $200  or  $28.57.  Thus,  each  dollar 
customer's  share  would  diminish  as  a 
result  of  currency  risk.** 


The  subordination  agreement 
insulates  the  dollar  customers  from  such 
risks  by  effectively  making  the  dollar 
and  yen  accounts  separate  account 
classes  in  the  event  of  a  yen  shortfall.*^ 
All  risks  incident  to  holding  funds 
overseas  thus  are  imposed  on  those 
customers  who  have  authorized  such 
deposits.** 

Example  4 — Two  Currencies: 
Insufficient  Segregated  Funds:  Foreign 
Funds  A  vailable 

Dollar  Funds  =  100 

A  claim  =  50 

B  claim  =  50 

C  claim  =  50 

Yen  Funds  =  50 

D  claim  =  50 

E  claim  =  50 

A.  B,  C  distribution  =  33.33 

D,  E  distribution  =  0 

In  this  case,  there  are  insufficient 
funds  in  segregation  and  the  yen 
accoimt  has  been  frozen  by  court  order. 
D  and  E's  claims  on  the  dollar  funds  are 


"  This  currency  risk  is  similar  to  the  price  risk 
which  can  occur  in  cases  where  an  F04  become* 
insolvent  while  holding  customer  deposits  in  forms 
which  fluctuate  in  value,  e.g..  Treasury  securities.  In 
such  cases,  customer*  who  have  deposited  cash 
may  l>e  exposed  to  some  extent  to  tlie  marliel  risk* 
of  these  Treasury  securities.  However,  there  are 


several  significant  distinctions  between  this  type  of 
price  risk  and  the  currency  risk  discussed  in  the  text 
which  make  it  not  inappropriate  to  treat  the  two 
situations  differently.  First  all  customers  of  an  FCM 
which  accepts  Treasury  secunties  have  the 
opportunity  to  post  Treasury  securities  as  margin 
while  only  customers  trading  ceriain  contract* 
would  have  the  opportunity  to  post  foreign 
currency.  Therefore,  it  is  more  equitable  to  spread 
the  former  risk  among  all  customer*  in  the  event  of 
bankruptcy  than  it  is  the  latter.  Second,  shortfalls  in 
foreign  currency  accounts,  and  thus  potential 
exposure  of  third  parties  to  currency  risk,  are  more 
likely  than  shortfalls  in  the  amount  of  Treasury 
securities  held  by  an  FCM.  This  is  because  currency 
accounts  are  subject  to  the  location  risks  described 
above  while  Treasury  securities  held  in  the  United 
States  are  not.  In  addition,  since  margin  calls  are 
denominated  in  cash,  a  customer  failure  to  meet  a 
foreign  currency  margin  call  could  lead  to  a  shortfall 
in  the  amount  of  foreign  currency  in  the  account. 
while  a  customer  failure  to  meet  a  margin  call  in  an 
account  holding  Treasury  securities  would  lead  to  a 
shortfall  in  dollars  not  Treasury  securities.  Third,  it 
may  t>e  easier  and  quicker  for  a  trustee  or  receiver 
to  convert  Treasury  securities  held  in  the  United 
States  to  ca&h  than  to  convert  forei^  currency  held 
overseas  into  dollars.  Therefore,  the  pool  of 
customer  assets  may  t>e  exposed  to  currency  risk  for 
a  longer  time  than  it  is  exposed  to  Treasury  security 
market  risks. 

"  The  subordinate  agreement  however,  would 
not  create  separate  account  classes  in  all  situatioru. 
Because  the  subordination  is  not  reciprocal  dollar 
customer*  would  have  a  claim  on  yen  funds  in  the 
event  of  a  dollar  shortfall.  Such  a  situation  is 
illustrated  in  Example  7  below.  The  Commission 
may  consider  whether  it  would  be  appropriate  to 
establish  by  regulation  separate  account  classe*  in 
bankruptcy  for  each  currency. 

"  Moreover,  if  proper  segregation  is  maintained 
by  an  FCM  with  respect  to  oversea*  accounts,  that 
is.  all  deficits  are  covered,  no  subordination  should 
be  required  except  in  case*  of  theft  or  adverse 
sovereign  action.  In  fact,  there  ha*  been  only  one 
case  in  the  last  decade  where  a  customer  default  led 
to  a  segregation  deficit  which  was  not  covered  by 
other  as*et*  of  the  carrying  firm.  See  Volame 
Investors  Corporation,  Report  of  the  Diviaioa  of 
Trading  and  MarkeU  (July  1985). 


BEST  COPY  AVAILABLE 
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subordinated  to  the  claims  of  A,  B.  and 
C  because  the  yen  funds  are 
unavailable.  The  trustee  would  calculate 
A,  B,  and  C's  pro-rata  share  of  the  dollar 
funds  as  if  the  yen  did  not  exist. 

Example  5 — Three  Currencies; 
Insufficient  Segregated  Funds;  Shortfall 
in  One  Foreign  Currency 

Dollar  Funds  =  150 

A  claim  =  50 

B  claim  =  50 

C  claim  =  50 

Yen  Funds  =  150 

D  claim  =  50 

E  claim  =  50 

F  claim  =  50 

Pound  Funds  =  100 

G  claim  =  50 

H  claim  =  50 

I  claim  =  50 

A.  B.  C,  D,  E,  F  distribution  =  50 

G.  H,  I  distribution  =  33.33 

The  claims  of  pound  customers  are 
subordinated  to  the  claims  of  dollar  and 
yen  customers  because  there  is  a 
shortfall  in  the  pound  account.  Dollar 
and  yen  customers  are  both  shielded 
from  currency  risk  in  the  underfunded 
pound  account. 

Example  6 — Three  Currencies; 
Insufficient  Segregated  Funds;  Shortfall 
in  Both  Foreign  Currencies 

Dollar  Funds  =  150 

A  claim  =  50 

B  claim  =  50 

C  claim  =  50 

Yen  Funds  =  100 

D  claim  =  50 

E  claim  =  50 

F  claim  =  50 

Pound  Funds  =  50 

G  claim  =  50 

H  claim  =  50 

I  claim  =  50 

A,  B.  C,  distribution  =  50 

D.  E,  F  disfiibuiton  =  33.33 
G.  H.  distribution  =  16.66 

The  claims  of  pound  and  yen 
customers  are  subordinated  to  the 
claims  of  dollar  customers  because  there 
is  a  shortfall  in  both  foreign  currency 
accounts.  Furthermore,  because  of  these 
shortfalls,  the  foreign  currency 
customers  are  subject  to  a  reciprocal 
subordination  to  one  another.  That  is.  D, 

E.  and  F  have  priority  as  to  yen  while  G. 
H,  and  I  have  priority  as  to  pounds. 
Effectively,  in  this  case  the  trustee 
would  treat  the  funds  as  three  separate 
pools. 

Example  7 — Three  Currencies; 
Insufficient  Segregated  Funds;  Shortfall 
in  Dollars 

Dollar  Funds  =  100 
A  claim  =  50 
B  claim  =  50 


C  claim  =  50 
Yen  Funds  =  150 
D  claim  =  50 
E  claim  =  50 
F  claim  =  50 
Pound  Funds  =  150 
G  claim  =  50 
H  claim  =  50 
I  claim  =  50 

A.  B,  C.  D,  E.  F,  G,  H.  I,  distribution  = 
44.44 

The  case  illustrates  the  asymmetry 
created  by  the  subordination  agreement. 
Customers  with  claims  on  the  dollar 
account  are  not  subordinated  in  the 
event  of  a  shortfall  in  that  account.  This 
outcome  is  consistent  with  the  usual 
principles  of  pro-rata  distribution.  The 
exception  to  those  general  principles 
created  in  the  previous  examples  is 
appropriate  there  because  of  the  unique 
risks  discussed  above  that  are  created 
by  the  carrying  of  funds  overseas. 

The  approach  described  in  this 
interpretation  is  intended  to  facilitate 
growth  and  innovation  in  domestic 
futures  markets  without  compromising 
existing  standards  of  customer 
protection.  This  interpretation  does  not 
imply  any  position  on  the  merits  of 
pending  contract  designation 
applications.  The  Commission  is 
reviewing  independently  each  proposed 
contract  to  which  this  interpretation 
might  apply.  The  Commission  also  is 
analyzing  whether  additional  regulatory 
action  beyond  the  scope  of  this 
interpretation  is  appropriate  in 
connection  with  the  holding  of  customer 
segregated  funds  offshore. 

Issued  in  Washington,  DC,  on  November 
16, 1988  by  the  Commission. 
lean  A.  Webb, 
Secretary. 
[FR  Doc.  88-26860  Filed  11-13-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Chief  of  Staff's  Special  Commission  to 
Review  Honor  Code  and  System;  U.S. 
Military  Academy;  Meeting 

Subject:  Chief  of  Staffs  Special 
Commission  to  Review  the  Honor  Code 
and  Honor  System  at  the  U.S.  Military 
Academy. 

Time:  8-9  December  1988. 

Place:  Superintendent's  Conference 
Room,  Building  600,  2nd  Floor.  U.S. 
Military  Academy,  West  Point,  New 
York. 

Purpose:  See  agenda  discussion  items. 

Summary  of  Agenda: 


Date/Time 

Open/ 

Closed  to 

Public 

Discussion 
Items 

8  Dec/0900-1200 

Open 

Testimony  from 
faculty,  staff, 
and  Cadets 

Pnvate 
interviews  and 
study  of 
illustrative 
case  histories. 

Committee 

8  Dec/1300-1630 

9  Dec/0900-1200 

Closed 

Open 

9  Dec/1300-1430 

Open 

Meetings. 
Report  from 

9  Dec/1430-1500 

Open 

Committees. 
Discussion  of 

next  possible 
steps. 

The  public  may  attend  any  of  the 
meetings  marked  "Open". 

The  meeting  being  closed  to  the  public 
is  due  to  privacy  act  restrictions. 
Specific  Honor  cases  will  be  presented 
to  the  Commission.  In  addition 
testimony  will  be  taken  which  will 
provide  personal  information  to  the 
Commission. 

The  basis  for  the  closed  portion  of  the 
meeting  is  paragraph  (6)  of  section 
552b{c),  Title  5,  U.S.  Code. 

Point  of  contact  is  LTC  James  O. 
Younts  III,  695-1983. 
lohn  O.  Roach.  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 
(FR  Doc.  88-26900  Filed  ll-18-«8;  8:45  amj 

BILLING  CODE  3710-08-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

November  10,  1988. 

The  USAF  Scientific  Advisory  Board 
Division  Advisory  Group  (DAG)  for 
Space  Division  (AFSC)  will  meet  on  6-8 
Dec  88  from  8:00  a.m.  to  5:00  p.m.  at 
Patrick  AFB,  FL  32925. 

The  purpose  of  this  meeting  is  to 
review  plans  for  the  Space  Test  Range. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697^648. 
Patsy  I.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-27009  Filed  11-18-88:  8:45  am] 
BILLING  CODE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meetings 

November  15, 1988. 

Subcommittees  of  the  USAF  Scientific 
Advisory  Board  Ad  Hoc  Committee  on 
Science  and  Technology  (S&T) 
Roadmaps  Review  will  meet  as 
specified  by  the  following  schedule: 

Wright-Patterson  AFB.  OH  45433 — 6-B 

Dec  68 
Tyndall  AFB,  FL  34204—9  Dec  88 

The  purpose  of  these  meetings  is  to 
review  the  roadmaps  for  the  programs  in 
the  Air  Force  S&T  base.  These  meetings 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5.  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
pubUc. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patsy  ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-27010  Filed  11-18-88;  8:45  amj 

BILLING  COOE  3910-01-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intention  To  Prepare  a  Draft 
Supplemental  Environmental  impact 
Statement  (DSEIS)  for  Proposed 
Harbor  at  Kodiali,  Kodialc  Island,  AK 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

action:  Notice  of  intent. 

summary:  The  proposed  plan  is  to  build 
a  1,900-foot  long  rubblemound 
breakwater  across  the  mouth  of  St. 
Herman  Bay  (formerly  Dog  Bay), 
Kodiak,  Alaska;  to  provide  vessel  access 
to  a  90-acre  protected  mooring  area, 
necessary  to  aid  navigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DSEIS  can  be  answered  by:  Mr. 
William  D.  Lloyd  at  (907)  753-2640  or  by 
writing  to  the:  U.S.  Army  Corps  of 
Engineers,  Alaska  District,  ATTN: 
CENPA-EN-PUER  (LLOYD),  P.O.  Box 
898,  Anchorage,  Alaska  99506-0898. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  proposed  plan  would  consist  of  a 
1,900-foot  long,  rubblemound 
breakwater  across  the  mouth  of  St. 
Herman  Bay  (formerly  called  Dog  Bay): 
a  channel  930  feet  long,  150  feet  wide, 
and  20  feet  deep,  providing  vessel 
access  to  a  90-acre  protected  mooring 


area;  and  the  necessary  aids  to 
navigation. 

2.  Reasonable  Alternatives 

Alternatives  to  the  proposed  plan 
include  development  of  Near  Island 
Basin  (Trident  Basin)  and  modification 
of  the  breakwater  to  include  an  entrance 
channel  between  Grass  and  Gull 
Islands. 

3.  Scoping  Process 

a.  Public  Involvement 

There  are  three  public  meetings 
scheduled  in  Kodiak  during  the  planning 
process.  A  fourth  meeting  may  be  held 
during  the  comment  period  of  the  DSEIS. 
if  warranted.  Draft  and  Final 
Environmental  Impact  Statements  were 
prepared  and  distributed  for  public 
review  in  197b  and  1978  respectively. 
The  project  u  --.s  authorized  by  Congress 
for  construction  in  1986. 

b.  Significant  Issues 

At  present,  significant  issues  to  be 
addressed  in  depth  in  the  DSEIS  include 
impacts  to  water  circulation  and  quality, 
migratory  routes  of  fish  and  shellfish, 
bald  eagle  concentrations,  social  and 
economic  effects  on  local  residents,  and 
effects  on  cultural  resources. 

c.  Assignments 

Other  than  normal  coordination,  no 
cooperating  agency  assignments  have 
been  made. 

d.  Environmental  Review  and 
Consultation  Requirements 

The  DSEIS  will  be  circulated  for 
review  and  all  comments  will  be 
incorporated  into  the  final  supplemental 
environmental  impact  statement. 

4.  Scoping  Meeting 

a.  A  public  scoping  meeting  to  be  held 
in  the  city  of  Kodiak  is  tentatively 
scheduled  for  the  second  v\'eek  in 
January,  1989.  A  public  notice 
announcing  the  scoping  m.eeting  will  be 
mailed  to  the  project  mailing  list  prior  to 
the  meeting. 

b.  An  agency  scoping  meeting  was 
held  on  October  13, 1988. 

5.  Availability 

The  DSEIS  is  expected  to  be  available 
to  the  public  by  January.  1990. 
William  W.  Kakel, 

Colunel.  Corps  of  Engince  rs.  District 
Engineer. 

[FR  Doc.  88-26773  Filed  11-18-88;  8:45  «mj 

BILLING  CODE  3710-NL-M 


DEPARTMENT  OF  EDUCATION 
Pen  Grant  Program 

AGENCY:  Department  of  Education. 

ACTION:  Publication  of  the  1988-89 
Award  Year  Zero  Student  Aid  Index 
(SAI)  Charts. 

SUMMARY:  The  Secretary  publishes  the 
Zero  Student  Aid  Index'(SAI)  Charts  for 
institutions  to  use  when  verifying 
application  information  under  the  Pell 
Grant  Program.  The  use  of  the  Zero  SAI 
Charts  is  authorized  by  §  668.59(a)(2)  of 
the  Student  Assistance  General 
Provisions  regulations,  34  CFR 
668.59(a)(2). 

SUPPLEMENTARY  INFORMATION:  The  Pell 
Grant  Program  provides  grant  assistance 
to  financially  needy  students  to  help 
them  meet  the  cost  of  postsecondary 
education.  In  order  to  receive  a  Pell 
Grant,  a  student  must  submit  an 
application  to  the  Secretary  that 
contains  both  financial  and  non- 
financial  information  which  permits  the 
Secretary  to  determine  the  student's 
expected  family  contribution  (EEC).  The 
EFC  is  an  amount  which  the  student  and 
his  or  her  family  may  be  reasonably 
expected  to  contribute  toward  the 
student's  cost  of  a  postsecondary 
education.  The  EFC  is  called  the  Student 
Aid  Index,  or  SAL  in  the  Pell  Grant 
Program. 

The  Secretary  notifies  the  student  of 
his  or  her  SAI  on  a  document  called  a 
Student  Aid  Report  (SAR).  On  the  SAR, 
the  Secretary  also  includes  the 
information  reported  by  the  applicant  on 
the  application.  The  Secretary  uses 
some  of  this  information  to  calculate  the 
student's  SAI. 

In  order  to  assure  that  applicants  for 
Pell  Grants  provide  accurate 
information  on  their  applications,  the 
Secretary  may  require  some  applicants 
to  verify  and  update  that  information, 
and  he  has  published  regulations 
go\  erning  this  verification  process  in  the 
Student  Assistance  General  Provisions 
regulations,  34  CFR  Part  668,  Subpart  E. 
Generally,  under  these  regulations,  if  an 
applicant  is  required  to  change  any  of 
his  or  her  application  information,  the 
applicant  must  make  the  changes  on  the 
SAR  that  he  or  she  received  and  must 
resubmit  that  changed  SAR  to  the 
Secretary.  However,  there  are  some 
circumstances  where  the  changed 
application  information  will  not  change 
the  student's  SAI.  and,  under  those 
ciicumstances,  the  Secretary  does  not 
require  the  applicant  to  resubmit  the 
SAR. 

Under  §  668.59(a)(2)  of  the  Student 
Assistance  General  Provisions 
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regulations.  34  CFR  668.59(a)(2),  the 
Secretary  does  not  require  an  applicant 
to  resubmit  the  changed  SAR  to  the 
Secretary  if  the  appHcant  has  an  SAI  of 
zero  and  the  institution  that  the 
applicant  is  attending  can  determine 
tliaf  the  applicant's  SAI  will  remain  at 
zero  using  verified  information  and  the 
Zero  SAI  Charts. 

The  Zero  SAI  Charts  are  a  simplified 
version  of  the  formula  the  Secretary 
uses  in  calculating  an  applicant's  SAI. 
The  charts  may  be  used  only  if: 

•  The  applicant's  dependency  status 
does  not  change,  and 

•  The  applicant's  (spouse's)  income 
and  assets  and  the  parental  income  and 
assets  of  a  dependent  student  do  not 
exceed  specified  amounts. 

An  institution  may  use  the  Zero  SAI 
Charts  to  calculate  a  Pell  Grant 
applicant's  SAI  if  the  following  criteria 
are  satisfied.  (These  criteria  are  based 
upon  sections  411A  through  411F  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).) 

For  Students  Qualified  To  Use  the 
Simplified  Needs  test 

1.  The  income  of  a  single  dependent 
student  is  less  than  $3,501  in  calendar 
year  1987. 

2.  The  income  of  a  married  dependent 
student  and  spouse  is  less  than  $5,101  in 
calendar  year  1987. 

3.  The  income  of  an  unmarried 
independent  student  without  dependent 
children  is  less  than  $5,301  in  calendar 
year  1987. 

4.  The  income  of  a  married 
independent  student  without 
dependents  is  less  than  $6,701  in 
calendar  year  1987,  if  the  student  is  not 
qualified  to  use  the  full  employment 
expense  offset  (EEO),  or  income  is  less 
than  $8,201  if  the  student  is  qualified  to 
use  the  full  EEO. 

5.  The  income  of  an  unmarried 
independent  student  with  one 
dependent  is  less  than  $8,201  in  calendar 
year  1987. 

For  Dependent  Students  •  Using  the 
Regular  Needs  Test 

1.  The  income  of  a  single  dependent 
student  is  less  than  $3,501. 

2.  The  income  of  a  married  dependent 
student  is  less  than  $5,101. 

3.  Dependent  student  and  spouse  net 
assets  equal  zero.* 


UMI 


'  If  a  student,  the  student's  spouse  or  pdrentfs]  is 
a  dislocated  worker  as  defined  in  Title  III  of  the  Job 
Training  Partnership  Act,  use  calendar  year  1988 
expected  year  income.  For  all  others  use  income 
received  during  calendar  year  1987. 

'  If  a  student,  student's  spouse  or  parent  is  a 
dislocated  worker  as  defmed  in  Title  III  of  the  |ob 
Training  Partnership  Act.  or  displaced  homemaker 
as  defined  in  section  4eO(e)  of  the  HEA,  the  net 


4.  Net  home  assets  of  parents  are  less 
than  $30,001. « 

5.  Net  business  assets  (exclusive  of 
farm  assets)  of  parents  are  less  than 
$80,001. 

6.  Net  farm  assets  (or  a  combination 
of  net  farm  assets  and  net  business 
assets)  of  parents  are  less  than  $100,001. 

7.  Net  parental  assets,  other  than 
home,  farm,  or  business  assets  are  less 
than  $25,001, 

8.  Combined  parental  net,  business, 
home,  and  other  assets  are  less  than 
$110,001,2 

9.  Combined  parental  net.  farm,  home, 
and  other  assets  are  less  than  $130,001.'* 

For  Independent  Students  *  Using  the 
Regular  Needs  Test 

1.  The  income  of  an  unmarried 
independent  student  without  dependent 
children  is  less  than  $5,301. 

2.  The  income  of  a  married 
independent  student  without 
dependents  is  less  than  $6,701  in 
calendar  year  1987,  if  the  student  is  not 
qualified  to  use  the  full  EEO  or  income 
is  less  than  $8,201  if  the  student  is 
qualified  to  use  the  full  EEO. 

3.  The  income  of  an  unmarried 
independent  student  with  one 
dependent  is  less  than  $8,201  in  calendar 
year  1987. 

4.  The  assets  of  an  unmarried 
independent  student  without  dependent 
children  are  equal  to  zero.* 

5.  Net  home  assets  of  an  unmarried 
independent  student  with  a  dependent, 
or  a  married  independent  student 
without  dependents,  are  less  than 
$30,001,* 

6.  Net  business  assets  (exclusive  of 
farm  assets)  are  less  than  $80,001. 

7.  Net  farm  assets  (or  a  combination 
of  net  farm  assets  and  net  business 
assets)  are  less  than  $100,001. 

8.  The  net  value  of  assets,  other  than 
home,  farm,  or  business  assets  are  less 
than  $25,001. 

9.  Combined  net  business,  home,  and 
other  assets  are  less  than  $110,001,'' 

10.  Combined  net  farm,  home,  and 
other  assets  are  less  than  $130,001,* 

Zero  SAI — Chart  A 

Use  if  Applicant  Is  Eligible  for  Full 
Employment  Expense  Offset  (EEO)  • 


An  applicant's  SAI  is  zero  if 


asset  value  of  a  principal  residence  shall  be 
considered  zero. 

'  If  a  student  or  the  student's  spouse  is  a 
dislocated  worker  as  defined  in  Title  III  of  the  |ob 
Partnership  Training  Act,  use  calendar  year  1988 
expected  income.  For  all  other  students,  use  income 
received  in  calendar  year  1987. 

'  If  a  student  or  the  student's  spouse  is  a 
dislocated  worker  as  defined  in  Title  III  of  the  |ob 
Training  Partnership  Act,  or  a  displaced  homemaker 
as  defined  in  section  480(eJ  of  the  HEA.  the  net 
asset  value  of  a  principal  residence  shall  t>e 
considered  zero. 


and  the 
verified 

effective 


The  correct  househoW  size  is: 

family 

income 

(EFI)  IS  less 

than: 

2 „ 

$8,201 

3          „„ 

9.601 

4 

5       

11,901 
13,801 

6  

15,301 

7 

17,101 

8 

9 „„            

18,901 
20,701 

10 A 

11 

22.501 
24.301 

12 

26,101 

13  „ 

27,901 

'  Use  this  chart  if — 
For  a  dependent  student: 

(1)  The  parents  of  the  student  are  married  and 
both  parents  earned  income  of  $3,000  or  more;  or 

(2)  The  parent  of  the  student  qualified  as  a  head 
of  household  for  Federal  income  tax  purposes  and 
the  parent  earned  income  of  $3,000  or  more. 

For  an  Independent  student: 

(1)  Both  the  student  and  the  spouse  earned 
income  of  $3,000  or  more;  or 

(2)  Ttie  student  qualified  as  a  head  of  household 
for  Federal  Income  tax  purposes  and  ttie  student 
earned  income  of  $3,000  or  more. 


Zero  SAI— Chart  B 

Use  if  Applicant  Is  Not  Eligible  for  Full 
Employment  Expense  Offset  (EEO) ' 


An  applicant's  SAI  is  zero  if 


The  correct  household  size  is: 

and  the 

verified 

effective 

family 

income 

(EFI)  Is  less 

than: 

1 

$5,301 

2 

6.701 

3          

8,101 

4 _ 

5          

10,401 
12,301 

6        

13,801 

7                     

15,601 

8  

17,401 

9          

19,201 

10 _..... 

1 1 „ „ 

21.001 
22,801 

1 2 

24.601 

13 

26.401 

■  Use  this  chart  if  you  cannot  use  Chart  A. 

Effective  Family  Income  (EFI) 

Effective  family  income  equals  total 
income  minus  the  sum  of  (1)  Federal 
income  taxes  paid,  (2)  the  tax  allowance 
calculated  under  the  Tax  Allowance 
Percentage  Table  included  in  this 
Notice,  and  (3)  excludable  income,  as 
defined  below. 

Total  income  equals  the  adjusted 
gross  income  (determined  for  tax  filers 
from  the  U,S.  income  tax  return  or 
income  earned  from  work  not  reported 
on  a  U.S.  income  tax  return  in  the  case 


of  non-tax  filers),  the  total  untaxed 
income  and  benefits  of  the  student's 
parents  for  a  dependent  student,  or  of 
the  student  and  spouse  for  an 
independent  student,  and  one-half  of  the 
student's  VA  educational  benefits 
(under  chapters  34  and  35  of  title  38  of 
the  United  States  Code). 

Excludable  Income 

Excludable  income  includes: 

•  For  a  Native  American  student, 
individual  payments  of  $2000  or  less 
received  by  the  student  (and  spouse) 
and  the  student's  parents  under  the  Per 
Capita  or  Distribution  of  Judgment 
Funds  Act.  and  any  income  received 
under  the  Alaska  Native  Claims 
Settlement  Act  or  the  Maine  Indian 
Claims  Settlement  Act. 

•  Income  of  a  divorced  or  separated 
spouse  of  a  student,  or  of  a  student's 
spouse  who  has  died, 

•  Student  financial  assistance. 

•  Unemployment  compensation 
received  by  a  dislocated  worker  in 
accordance  with  Title  III  of  the  Job 
Training  Partnership  Act. 

Tax  Allowance  Percentage  Table 


If  state,  or  territory 
of  resider>ce  is: 


Alat)ama 

Alaska 

America  Samoa 

Arizona 

Arkansas 

California 

Canada 

Colorado 

Connecticut 

Delaware 

District  of  Columbia. 
Federal  States  of 
Micronesia. 

Florida 

Georgia 

Guam 

Hawaii ™ 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Marine 

Marstiall  Islands 

Maryland 

Massachusetts 

Mexico 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada. 
New  Hampshire. 
New  Jersey . 
New  Mexkx). 
New  York 


and  total  income  is: 


less 

ttian 

$15,000 


.07 
.03 
.04 
.07 
.07 
.09 
.09 
.08 
.08 
.09 
.11 
.04 

.05 
.08 
.04 
,11 
.09 
.08 
.07 
.09 
OS 
.08 
.04 
.10 
.04 
.11 
.11 
.09 
,12 
.12 
.07 
.07 
.07 
.09 
.04 
.07 
,10 
,05 
.14 


$15,000 
or  more 


.06 
.02 
.03 
.06 
.06 
.08 
.08 
.07 
.07 
.08 
.10 
.03 

.04 
.07 
.03 
.10 
.08 
.07 
.06 
.08 
.07 
.07 
.03 
.09 
.03 
,10 
.10 
.08 
.11 
,11 
.06 
.06 
.06 
.08 
.03 
,06 
.09 
.04 
,13 


Tax  Allowance  Percentage  Table— 
Continued 


If  state,  or  territory 
of  residence  is: 


North  Carolina 

North  Dakota 

Northern  Manana 

Islands. 

Ohio 

Oklahoma , 

Oregon 

Palau 

Pennsylvania 

Puerto  Rkx> 

Rhode  Islarxl 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virgin  Islands 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

Blank  or  Invalkj 

State. 


and  total  income  is: 


less 

than 

$15,000 


.09 
.06 
.04 

.09 
.07 
.11 
,04 
.09 
.03 
.11 
.09 
.05 
.05 
.04 
.09 
.09 
.04 
.09 
.06 
.07 
,13 
.03 
.09 


or 


$15,000 
or  more 


.08 
,05 
.03 

.08 
.06 
.10 
.03 
,08 
.02 
,10 
.08 
.04 
.04 
.03 
.08 
,08 
.03 
.08 
.05 
.06 
.12 
.02 
.08 


Sections  411C  and  411D  of  the  HEA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Husselmaim.  Chief,  or  Donald 
Conner,  Program  Analyst.  Veritication 
Development  Section.  Student 
Vertification  Branch.  Division  of  Policy 
and  Program  Development,  Office  of 
Student  Financial  Assistance,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  ROB-3,  Room  4613. 
Washington,  DC  20202,  Telephone:  (202) 
732-5579, 

(20  U,S,C.  1094) 

(Catalog  of  Federal  Domestic  Assistance  No, 
84.063  Pell  Grant  Program) 

[FR  Doc.  88-26897  Filed  11-18-88;  8:45  am] 

BIIXINO  CODE  4000-01-M 


Meeting;  Student  Financial  Assistance 
Advisory  Committee 

AGENCY:  Advisory  Committee  on 
Student  Financial  Assistance. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory^ 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
the  opportunity  to  attend. 


DATES:  December  8, 1988,  beginning  at 
9:00  a.m.  and  ending  at  5:30  p.m.;  and 
December  9, 1988.  beginning  at  8:00  a.m. 
and  ending  at  1:30  p.m.,  but  closed  &om 
8:00  a.m.  to  9:00  a.m, 

ADDRESS:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenue  NW..  Washington. 
DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT 

Brian  K,  Fitzgerald,  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance.  Room  4600,  ROB- 
3,  7th  &  D  Streets  SW..  Washington,  DC 
20202-7582  (202)  732-3439. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
imder  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pub.  L.  100-50  (20  U.S.C.  1098),  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  Hnancial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms  and  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students. 

The  Advisory  Committee  will  meet  in 
Washington,  DC,  from  9K)0  a.m.  to  5:30 
p.m.  on  December  8  and  from  8:00  a.m. 
to  1:30  p.m.  on  December  9.  On 
December  9,  a  portion  of  the  meeting 
will  be  closed  to  the  public  from  8:00 
a.m.  to  9:00  a.m,  to  elect  a  new 
Chariman,  a  Vice-Chairman  and  to 
discuss  the  Committee's  present  and 
future  staffing.  This  portion  of  the 
meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-483; 
5  U.S.C,  Appendix  I)  and  under 
exemption  (6)  of  section  552b(c)  of  the 
Government  Sunshine  Act  (Pub.  L  94- 
409).  The  elections  and  ensuing 
discussions  will  touch  upon  matters  that 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session, 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U,S,C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

The  proposed  agenda  of  the  open 
portion  of  the  meeting  includes:  (a) 
Institutional  Lender  Draft  Study  Plan;  (b) 
Delivery  System  Issues;  (c)  Committee 
Research  Agenda;  and  (d)  a  report  on 
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Committee  Organization  and 
Administration. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  Room  4600,  7th 
and  D  Streets  SW..  Washington.  DC. 
from  the  hours  of  9:00  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  November  15. 1988. 
Brian  K.  Fitzgerald. 

Staff  Director.  Advisory  Committee  on 

Student  Financial  Assistance. 

[YR  Doc  88-26791  Filed  11-18-88;  8:45  am] 

BIUJNG  COOe  4000-01-N 


Office  of  Postsecondary  Education 

Availability  of  the  1988-89  Nationai 
Defcr-ise  and  Perltins  (National  Direct) 
Student  Loan  Program  Directory  of 
Designdt^d  Low-Income  Schools 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  availability  of  the 
1P88-89  National  Defense  and  Perkins 
(;\aiional  Direct)  Student  Loan  Program 
Directory  of  Designated  Low-Income 
Schools. 

SUMMARY:  The  Secretary  announces  that 
the  19S8-89  National  Defense  and 
Perkins  (National  Direct)  Student  Loan 
Program  Directory  of  Designated  Low- 
Income  Schools  (Directory)  is  now 
available  at  institutions  of  higher 
education  participating  in  the  Perkins 
Lean  Program,  State  and  Territory 
Department  of  Education  and  the  United 
States  Department  of  Education.  Under 
the  National  Defense,  National  Direct 
and  Perkins  Loan  Programs,  a  borrower 
may  have  a  portion  of  his  or  her  loan 
cancelled  if  the  borrower  teaches  full- 
time  for  a  complete  academic  year  in  a 
selected  elementary  or  secondary  school 
having  a  high  concentration  of  students 
from  low-income  families.  In  the  1988-89 
Directory,  the  Secretary  lists,  on  a  State- 
by-State  and  Territory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  during  the  1988-69  school 
year  to  qualify  for  cancellation  benefits. 
DATE:  The  Directory  is  available. 

ADDRESSES:  Information  concerning 
specific  schools  listed  in  the  Directory 
may  be  obtained  from  Roland  W.  Allen, 
Campus-Based  Program  Branch, 
Division  of  Program  Operations  and 
Systems,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW. 
(Room  4651,  ROB-3).  Washington.  DC 
20202-5453.  Telephone  (202)  732-3730. 
FOR  FURTHER  INFORMATION  CONTACT 
Directories  are  available  at  (1)  each 


institution  of  higher  education 
participating  in  the  Perkin  Loan 
Program;  (2)  each  of  the  fifty-seven  (57) 
State  and  Territory  Departments  of 
Education;  and  (3)  the  U.S.  Department 
of  Education. 
SUPPLEMENTARY  INFONMATION:  The 

Secretary  selects  the  schools  which 
qualify  the  borrower  for  cancellation 
under  the  procedures  set  forth  in  34  CFR 
674.52  and  674.54  of  the  National 
Defense,  National  Direct  and  Perkins 
Loan  Program  regulations. 

The  Secretary  has  determined  that  for 
the  1988-89  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1988-89  Directory  qualifies  a  borrower 
for  cancellation. 

The  Secretary  is  providing  the 
Directory  to  each  institution 
participating  in  the  Perkins  Loan 
Program.  Borrowers  and  other  interested 
parties  may  check  with  th«ir  lending 
institution,  the  appropria'.e  State 
Department  of  Education,  or  the  Office 
of  Postsecondary  Education  of  the 
Department  of  Education  concerning  the 
identity  of  qualifying  schools  for  the 
1988-89  academic  year. 

The  Office  of  Postsecondary 
Education  will  retain,  on  a  permanent 
basis,  copies  of  past,  current,  and  future 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037:  National  Defense,  National 
Direct  and  Perkins  Loan  Cancellations.) 

Dated:  November  8. 1988. 
Kenneth  D.  Whitehead. 

A  ding  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  88-26898  FUed  11-18-68;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Amendment  to  the  Model 
Conservation  Standards  Surcharge 
Policy  Extension 

agency:  Bonneville  Power 

Administration  (Bonneville  or  BPA). 

DOE. 

action:  Notice  of  proposed  amendments 

to  Bonneville's  Model  Conservation 

Standards  Surcharge  Policy  Extension 

and  request  for  comments. 

SUMMARY:  This  notice  proposes  two 
amendments  to  the  recently  adopted 
Model  Conservation  Standards  (MCS) 
Surcharge  Policy  Extension  (Pohcy).  The 
first  amendment,  reconunended  by  the 
Northwest  Power  Planning  Council 
(Council),  would  change  the  method  for 
calculating  a  surcharge.  The  calculation 
in  the  Policy  would  have  resulted  in  a 


lower  surcharge  for  noncompliance  than 
was  the  Council's  intent.  The  second 
amendment  changes  the  level  of  energy 
savings  which  a  residential  sector  code 
must  achieve  to  be  considered 
comparable  to  the  Council's  MCS. 

DATE:  Comments  must  be  submitted  on 
or  before  December  18. 1988. 
ADDRESS:  Written  comments  should  be 
submitted  to  the  Pubhc  Involvement 
Manager,  Bonneville  Power 
Administration.  P.O.  Box  12999, 
Portland,  Oregon.  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Procter  at  503-230-3961.  or 
call  BPA's  Public  Involvement  office. 
Telephone  numbers,  voice/TTY,  for  the 
Public  Involvement  office  are:  503-230- 
3478  in  Portland:  toll-free  800-452-8429 
for  Oregon  outside  of  Portland;  800-547- 
6048  for  Washington,  Idaho.  Montana, 
Utah,  Nevada,  Wyoming,  and  Cahfcrnia. 
Information  may  also  be  obtained  from; 

Mr.  George  GwinnutL  Lower 
Columbia  Area  Manager,  Suite  288. 1500 
Plaza  Building,  1500  NE.  Irving  Street. 
Portland,  Oregon  97232.  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager.  Room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-687- 
6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  561,  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201,  509-456-2518. 

Mr.  George  E.  Eskridge.  Montana 
District  Manager,  800  Kensington. 
Missoula,  Montana  59801.  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  Room  307.  301  Yakima 
Street,  Wenatchee,  Washington  98801. 
509-662-4377. 

Mr.  Terence  G.  Esvelt.  Puget  Sound 
Area  Manager,  201  Queen  Anne  Avenue 
North,  Suite  400,  Seattle.  Washington 
98109,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager.  101  West  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager.  531  Lomax  Street. 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Thomas  H.  Blankenship,  Boise 
District  Manager,  Room  494.  Federal 
Building,  550  W.  Fort  Street.  Boise,  Idaho 
83724.  208-334-9137. 

SUPPLEMENTARY  INFORMATION:  After  the 
draft  policy  was  released  for  public 
comment,  on  August  15. 1988,  two 
substantive  issues  arose.  First,  the 
Council  advised  Bonneville  that  the 
present  Policy  does  not  reflect  the 
Council's  surcharge  methodology 
contained  in  their  Model  Conservation 
Standards  for  New  Residential  and 
Commercial  Construction  (Plan 


Amendment)  of  March  26, 1987.  Second, 
in  the  process  of  reviewing  the  Policy 
and  the  Council's  Plan  Amendment. 
Bonneville  became  aware  of  another 
discrepancy  between  the  Council's 
Surcharge  recommendation  and 
Bonneville's  Policy. 

When  the  draft  Policy  extension  was 
released  for  public  comment,  Bonneville 
indicated  that  no  policy  changes  were 
being  proposed.  At  that  time.  Bonneville 
believed  that  the  Policy  was  consistent 
with  the  Council's  surcharge 
methodology  and  the  Northwest  Power 
Act.  In  order  to  provide  for  public 
comment  on  these  issues,  Bonneville 
decided  to  release  the  Policy  extension 
with  minor  modifications  and  then 
proposed  changes  to  the  Policy.  The 
separate  release  of  the  Policy  extension 
in  final  form  will  assure  policy 
continuity  by  providing  utilities  with 
information  concerning  plan  submission 
and  implementation  dates. 

In  accordance  with  the  Paperwork 
Reduction  Act.  Bonneville  has 
determined  that  the  submission 
requirements  contained  in  the  proposed 
amendment  would  require 
approximately  30  hours  of  staff  time 
annually.  Given  the  need  to  collect 
information  useful  in  monitoring 
regional  progress  towards  MCS 
adoption,  Bonneville  believes  that  the 
requirements  do  not  place  an  undue 
burden  on  utihties.  Bonneville  is  also 
seeking  comment  on  this  determination. 

A.  Surcharge  Calculation 

The  Council  noted,  in  their  letter  of 
October  6. 1988,  that  as  a  result  of 
extensive  public  discussion  on  how  the 
surcharge  should  be  calculated.  ••  *  *  » 
the  Council  concluded  that  the 
surcharge  ought  to  be  calculated  on  the 
total  load  of  the  non-conforming 
jurisdiction."  As  such,  the  Council 
stated  that  it  was  "  *   *  *  their  intent 
that  the  surcharge  be  based  on  a 
customer's  total  firm  load  purchased 
from  Bonneville  to  serve  any  non- 
complying  jurisdiction,  the  surcharge 
should  not  be  calculated  on  the  basis  of 
a  non-complying  end-use,  such  as  the 
new  residential  sector." 

To  reflect  the  Council's  intent,  several 
changes  would  be  required  in  sections  2 
and  4  of  the  Policy.  Proposed  changes  to 
data  reporting  requirements  in  section  2 
will  ensure  that  Bonneville  has  the 
appropriate  information  used  to  perform 
a  surcharge  calculation.  Proposed 
changes  in  section  4  will  affect  the 
surcharge  calculation. 

The  data  reporting  requirements 
contained  in  section  2  and  the  proposed 
new  language  are  presented  below. 

The  current  language  reads: 


With  their  proposed  plan,  customers  are  to 
submit  the  following  load  information  to  the 
extent  available:  (a)  total  residential  and 
commercial  loads,  (b)  the  portion  of  the 
customer's  residential  and  commercial  load 
covered  by  each  of  the  conservation 
strategies  contained  in  the  appendices,  and 
(c)  total  retail  load. 

The  proposed  language  reads: 

With  their  proposed  plan,  customers  are  to 
submit  the  following  load  information  to  the 
extent  available:  (a)  total  retail  load,  and  (b) 
that  portion  of  their  total  retail  load  in 
jurisdictions  not  covered  by  one  or  more  of 
the  conservation  strategies  contained  in  the 
appendices  to  this  Policy.  If  a  customer  has 
retail  loads  in  violation  of  the  Policy  for  both 
sectors,  the  portion  of  their  total  load  not  in 
compliance  with  the  Policy  should  be 
reported  by  sector  for  each  noncomplying 
jurisdiction. 

The  current  language  in  section  4  and 
the  proposed  new  language  are 
presented  below. 

The  current  language  reads: 

A.  Not  less  than  30  days  prior  to  a  Hnal 
decision  on  the  imposition  of  a  residential 
surcharge,  the  Administrator  shall  provide 
written  notice  to  the  customer  including 
determination  of  the  amount  of  a  customer's 
load  not  covered  by  a  Bonneville-approved 
MCS  residential  plan.  The  amount  of  the  load 
not  covered  by  a  Bonneville-approved  MCS 
residential  plan  shall  be  based  on 
information  submitted  by  the  utility  in 
accordance  with  the  reporting  requirements 
listed  in  the  appendices  to  this  policy.  In  the 
event  that  a  utility  has  not  provided  that 
information,  the  Administrator  may  rely  on 
the  best  information  available  to  Bonneville. 

B.  TTie  level  of  the  residential  surcharge 
will  be  determined  by  dividing  the  customer's 
residential  load  not  covered  by  a  Bonneville- 
approved  MCS  residential  plan  by  the 
customer's  total  retail  load,  rounding  the 
result  to  the  nearest  one-tenth  of  a  percent. 
This  resulting  percentage  is  multiplied  by 
0.10. 

C.  Not  less  than  30  days  prior  to  a  Hnal 
decision  on  the  imposition  of  a  commercial 
surcharge,  the  Administrator  shall  provide 
written  notice  to  the  customer  including  a 
determination  of  the  amount  of  the  load  not 
covered  by  a  Bonneville-approved  MCS 
commercial  plan.  The  amount  of  the  load  not 
covered  by  a  Bonneville-approved  MCS 
commercial  plan  shall  be  based  on 
information  submitted  by  the  utility  in 
accordance  with  the  reporting  requirements 
listed  in  the  appendices  to  this  policy.  In  the 
event  that  a  utility  has  not  provided  that 
information,  the  Administrator  may  rely  on 
the  best  information  available  to  Bonneville. 

D.  The  level  of  the  commercial  surcharge 
will  be  determined  by  dividing  the  customer's 
commercial  load  not  covered  by  a  Bonneville- 
approved  MCS  commercial  plan  by  the 
customer's  total  retail  load,  rounding  the 
result  to  the  nearest  one-tenth  of  a  percent. 
This  resulting  percentage  is  multiplied  by 
0.10. 

E.  The  resulting  level  of  the  residential  or 
commercial  surcharges  will  be  applied  to  all 
power  purchases  and/or  exchanges  made  by 


the  customer  under  the  applicable  rate 
schedules,  using  the  Council's  surcharge 
methodology,  and  will  be  applied  subsequent 
to  any  other  rate  adjustments. 

F.  At  no  time  will  a  customer 
simultaneously  be  assessed  a  surcharge  for 
failure  to  comply  with  the  requirements  in  the 
residential  sector  and  a  surcharge  for  failure 
to  comply  with  the  requirements  in  the 
commercial  sector. 

G.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity  to 
provide  comments  regarding  the 
determinations  made  in  sections  4(A)  to  4(D). 
Such  comments  may  be  made  in  writing  or 
orally  at  a  public  meeting  convened  by 
Bonneville  at  the  request  of  the  customer  for 
this  purpose.  This  public  meeting  will  be  held 
between  the  time  of  the  written  Notice  of 
Intent  to  surcharge  and  the  final  surcharge 
decision.  Included  in  the  Intent  to  Surcharge 
will  be  an  initial  determination  of  the  fraction 
of  a  customer's  load  subject  to  the  surcharge, 
based  on  sections  4{A)  to  4(D).  Following  the 
receipt  and  evaluation  of  comments,  the 
Administrator  shall  provide  written  notice  to 
the  customer  of  the  Rnal  surcharge  decision. 

H.  Beginning  with  the  effective  date  of  a 
surcharge,  the  Administrator  shall  review  the 
findings  made  in  sections  4(A)  to  4(D)  after 
the  customer,  or  a  jurisdiction  served  by  the 
customer,  has  taken  an  action  that  affects 
those  findings.  Customers  may  request  such 
review  by  providing  evidence  in  accordance 
with  this  section  that  the  customer  or  a 
jurisdiction  served  by  that  customer  has 
taken  actions  subsequent  to  the  effective  date 
of  the  surcharge. 

The  proposed  language  reads: 

A.  Not  less  than  30  days  prior  to  a  final 
deci.<<ion  on  the  imposition  of  a  residential 
surcharge,  the  Administrator  shall  provide 
written  notice  to  the  customer  including 
determination  of  the  amount  of  a  customer's 
total  retail  load  in  jurisdictions  not  covered 
by  a  Bonneville-approved  MCS  residential 
plan.  The  amount  of  the  total  retail  load  in 
jurisdictions  not  covered  by  a  Bonneville- 
approved  MCS  residential  plan  shall  be 
based  on  information  submitted  by  the  utility 
in  accordance  with  the  reporting 
requirements  listed  in  Section  2  of  this  policy. 
In  the  event  tliat  a  utility  has  not  provided 
that  information,  the  Administrator  may  rely 
on  the  best  information  available  to 
Bonneville. 

B.  Not  less  than  30  days  prior  to  a  fmal 
decision  on  the  imposition  of  a  commercial 
surcharge,  the  Administrator  shall  provide 
written  notice  to  the  customer  including  a 
determination  of  the  amount  of  a  customer's 
total  retail  load  in  jurisdictions  not  covered 
by  a  Bonneville-approved  MCS  commercial 
plan.  The  amount  of  the  total  retail  load  in 
jurisdictions  not  covered  by  a  Bonneville- 
approved  MCS  commercial  plan  shall  be 
based  on  information  submitted  by  the  utility 
in  accordance  with  the  reporting 
requirements  listed  in  Section  2  of  this  policy. 
In  the  event  that  a  utility  has  not  provided 
that  information,  the  Administrator  may  rely 
on  the  best  information  available  to 
Bonneville. 
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C.  The  fraction  of  a  customer's  total  retail 
load  in  jurisdictions  nol  covered  by  a 
Bonneville-approved  MCS  plan  will  be 
determined  by  dividing  the  customer's  total 
retail  load  in  jurisdictions  not  covered  by  a 
Bonneville-approved  MCS  plan,  as 
determined  in  section  4(A)  or  4(B),  by  the 
customer's  total  retail  load. 

D.  The  level  of  the  surcharge  for  failure  to 
implement  the  necessary  Bonneville- 
approved  MCS  plans  is  10  percent  multiplied 
by  the  fraction  of  a  customer's  total  retail 
load  not  covered  by  a  Bonneville-approved 
MCS  plan. 

E.  At  no  time  will  a  customer 
simultaneously  be  assessed  a  surcharge  for 
failure  of  a  jurisdiction  to  comply  with  the 
requirements  in  the  residential  sector  and  a 
surcharge  for  failure  of  that  same  jurisdiction 
to  comply  with  the  requirements  in  the 
commercial  sector. 

F.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity  to 
provide  comments  regarding  the 
determinations  made  in  sections  4(A}  to  4(D). 
Such  comments  may  be  made  in  writing  or 
orally  at  a  public  meeting  convened  by 
Bonneville  at  the  request  of  the  customer  for 
this  purpose.  This  public  meeting  will  be  held 
between  the  time  of  the  written  Notice  of 
Intent  to  Surcharge  and  the  final  surcharge 
decision.  Included  in  the  Notice  of  Intent  to 
Surcharge  will  be  an  initial  determination  of 
the  fraction  of  a  customer's  load  subject  to 
the  surcharge,  based  on  sections  4(A)  to  4(D). 
Following  the  receipt  and  evaluation  of 
comments,  the  Administrator  shall  provide 
written  notice  to  the  customer  of  the  final 
surcharge  decision. 

G.  Beginning  with  the  effective  date  of  a 
surcharge,  the  Administrator  shall  review  the 
findings  made  in  section  4(A)  to  4(D)  after  the 
customer,  or  a  jurisdiction  served  by  the 
customer,  has  taken  an  action  that  affects 
those  findings.  Customers  may  request  such 
review  by  providing  evidence  in  accordance 
with  this  section  that  the  customer  or  a 
jurisdiction  served  by  that  customer  has 
taken  actions  subsequent  to  the  effective  date 
of  the  sunrharge. 

B.  Energy  Savings  Target  for  Code 
Evaluation 

Referring  to  page  l-B-3  of  the 
Council's  Plan  Amendment,  the  Council 
states  that  "The  MCS  for  utility 
residential  conservation  programs 
requires  utilities  to  implement,  in 
accordance  with  the  requirements 
detailed  below,  the  Bonneville/utility 
residential  MCS  program,  an  equivalent 
alternative  program,  or  rely  on  building 
codes  improved  to  MCS  levels."  Similar 
la.iguage  appears  on  page  l-B-8  for  the 
Commercial  Sector. 

The  Policy  extension  states  in 
Appendix  5  that  "An  equivalent  code 
must  achieve  at  least  the  same  level  of 
total  savings,  in  each  sector  separately, 
as  would  have  been  achieved  by 
implementing  Bonneville's  Super  GOOD 
CENTS  Program  in  the  residential 
sector,  and  the  Council's  commercial 


MCS."  Similar  language  appears  in 
Appendix  7. 

Since  the  Council's  Plan  Amendment 
indicated  that  utilities  could  rely  solely 
on  codes  to  comply  with  the  Policy,  as 
long  as  those  codes  were  at  the  level  of 
full  MCS,  several  additional  changes  to 
the  Policy  are  proposed. 

The  current  language  reads; 

Equivalent  Code.  In  the  residential  sector,  a 
code  for  a  specific  sector  which  can  be 
expected  to  achieve  at  least  the  same  level  of 
total  electrical  savings  within  the  jurisdiction 
as  would  have  been  achieved  had  the  utility 
serving  that  jurisdiction  participated  in 
Bonneville's  Super  GOOD  CENTS  Program. 
For  the  commercial  sector,  the  Council's  MCS 
will  be  used.  (Section  1,  part  F) 

The  proposed  language  reads: 

Equivalent  Code.  In  either  the  residential  or 
commercial  sectors,  a  code  which  is  designed 
to  achieve  (within  5  percent)  the  level  of  total 
electrical  savings  that  would  have  been 
achieved  if  that  jurisdiction  had  adopted  the 
Council's  MCS  for  that  sector. 

The  current  language  reads: 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  building  codes,  or 
which  impose  a  residential  service  standard, 
to  achieve  additional  energy  savings  in  the 
residential  sector  will  have  to  provide 
evidence  supporting  the  claim  that  the  code 
(or  service  standard)  can  be  expected  to 
achieve  at  least  the  same  level  of  electrical 
savings  within  the  jurisdiction  (or  utility, 
service  area,  depending  on  whether  a  code  or 
service  standard  approach  is  used)  as  would 
have  been  achieved  if  the  utihty  had 
participated  in  BonneviUe's  Super  GOOD 
CENTS  Program.  (Section  3A,  paragraph  2) 

The  proposed  language  reads: 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  building  codes,  or 
which  impose  a  residential  service  standard, 
to  achieve  additional  energy  savings  in  the 
residential  sector  will  have  to  provide 
evidence  supporting  the  claim  that  the  code 
(or  service  standard)  can  be  judged  to  be  an 
equivalent  code,  as  equivalence  is  defined  in 
this  Policy. 

The  current  language  reads: 

An  equivalent  code  must  achieve  at  least 
the  same  level  of  total  savings,  in  each  sector 
separately,  as  would  have  been  achieved  by 
implflmenting  Bonneville's  Super  GOOD 
CENTS  Program  in  the  residential  sector,  and 
the  Council's  commercial  MCS.  (Appendix  5, 
paragraph  2) 

The  proposed  language  reads: 

For  a  code  to  be  judged  equivalent  to  the 
MCS.  it  must  meet  the  definition  of 
equivalence  as  used  in  this  Policy. 

The  current  language  reads: 

If  an  equivalent  utility  service  standard 
approach  is  pursued,  a  customer  may  choose 
to  adopt  a  utility  service  standard  which  is 
not  one  of  the  codified  versions,  but  which  is 
expected  to  achieve,  at  least  the  same  level 
of  total  electrical  savings  in  each  sector 


separately  as  would  have  been  achieved  by 
adopting  Bonneville's  Super  GOOD  CENTS 
Program  in  the  residential  sector,  and  the 
Council's  MCS  for  the  commercial  sector. 
(Appendix  7,  paragraph  1) 

The  proposed  language  reads: 

If  an  equivalent  utility  service  standard 
approach  is  pursued,  a  customer  may  choose 
to  adopt  a  utility  service  standard  which  is 
not  one  of  the  codified  versions,  but  which  is 
determined  to  he  equivalent  to  the  Council's 
MCS.  as  equivalence  is  defined  in  this  Policy. 

Issued  in  Portland,  Oregon,  on  November  9, 
1988. 

lack  Robertson, 
Deputy  Administrator. 
[FR  Doc.  88-26879  Filed  11-18-88;  8:45  am] 
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Model  Conservation  Standards 
Surcharge  Policy  Extension 

agency:  Bonneville  Power 
Administration  (Bonneville  or  BPA). 
DOE. 

ACTION:  Notice  of  Bonneville's  Model 
Conservation  Standards  (MCS) 
Surcharge  Policy  Extension. 

SUMMARY:  Bonneville  is  releasing  its 
MCS  Surcharge  Policy  Extension 
(Policy).  The  Policy  is  a  slightly  modified 
version  of  Bonneville's  Policy  for  1988. 
The  extension  is  necessary  because  the 
Policy  for  1988  was  scheduled  to  expire 
on  December  31, 1988.  Utilities  have  the 
same  compliance  options  they  had  with 
the  Policy  for  1988.  In  addition,  the 
standards  used  to  evaluate  utility 
alternative  plans  remain  unchanged. 
Under  this  Policy,  customers  of 
Bonneville  who  are  subject  to  the  Policy 
are  to  submi*  plans  by  December  16, 
1988,  and  implement  those  plans  by 
January  16, 1989.  It  is  Bonneville's  intent 
to  allow  customers  to  rely  on  their 
current  compliance  approach  to  l!"e 
extent  that  the  customer  chooses  to  and 
that  approach  has  been  achieving 
acceptable  results.  As  such,  the 
extended  Policy  will  help  encourage 
region  wide  adoption  of  building  codes 
at  MCS  levels. 

DATES:  The  Policy  is  effective  November 
21, 1988. 

FOR  FURTHER  INFORMAIION  CONTACT: 

Mr.  Robert  Procter  at  503-230-3961.  Or 
call  BPA'a  Public  Involvement  Office. 
Telephone  numbers,  voice/TTY,  for  the 
Public  Involvement  office  are:  503-230- 
3478  in  Portland;  toll-free  800-452-84.-:9 
for  Oregon  outside  of  Portland;  800-547- 
6048  for  Washington,  Idaho,  Montana, 
Utah,  Nevada,  Wyoming,  and  California. 
Information  may  also  be  obtained  from: 

Mr.  George  Gwinnutt,  Lower 
Columbia  Area  Manager.  Suite  288. 1500 


Plaza  Building.  1500  NE.  Irving  Street, 
Portland.  Oregon  97232,  503-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Avenue.  Eugene.  Oregon  97401.  503-687- 
6952. 

Mr.  Wayne  K.  Lee.  Upper  Columbia 
Area  Manager.  Room  561.  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201,  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801.  406-329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  Room  307,  301  Yakima 
Street,  Wenatchee,  Washington  98801, 
509-662-4377. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  201  Queen  Anne  Avenue 
North.  Suite  400.  Seattle.  Washington 
98109,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager,  101  West  Poplar. 
Walla  Walla,  Washington  99362.  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street. 
Idaho  Falls,  Idaho  83401.  208-523-2706. 

Mr.  Thomas  H.  Blankenship,  Boise 
District  Manager,  Room  494,  Federal 
Building,  550  W.  Fort  Street.  Boise.  Idaho 
83724.  208-334-9137. 
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I.  Background  of  Policy 

A.  Introduction 

The  Surcharge  Policy  is  a  response  to 
recommendations  made  by  the 
Northwest  Power  Planning  Council 
(Council)  in  its  1986  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan)  and  its  Model  Conservation 
Standards  (MCS)  for  New  Residential 
and  Commercial  Construction  of  March 
26, 1987  (Plan  Amendment).  The  purpose 
of  tiiis  policy  is  to  encourage  utilities  to 
achieve  additional  electrical  savings 
through  improved  residential  and 
commercial  building  construction  which 
can  ultimately  result  in  region-wide 
adoption  of  tlie  Council's  MCS  in 
building  codes.  There  are  two  additional 
policy  oblectives:  (1)  To  identify  the 
criteria  that  will  be  used  to  evaluate  a 
utility's  proposed  approach  to  achieving 
MCS  level  electrical  savings;  and  (2)  to 
identify  the  method  for  calculating  and 
collecting  a  surcharge. 

As  the  Council  states  in  its  Plan 
Amendment,  "By  the  end  of  1989,  the 
Council  expects  the  region  to  achieve 
residential  sector  savings  equivalent  to 
at  least  85  percent  of  those  that  would 
be  achieved  with  full  implementation  of 
the  MCS."  One  long-run  goal  is  to 
achieve  MCS  level  savings  through  code 
adoption. 

B.  Statutory  Direction 

Section  4(e)(3)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Act)  provides  for  the 
development  of  MCS  as  part  of  the 
Council's  Plan.  The  standards,  as 
described  in  section  4(f)(1)  of  the  Act, 
are  to  include  standards  applicable  to 
new  and  existing  structures  and  to 
utility  and  government  conservation 
programs.  Such  standards  should  reflect 
geographic  and  climatic  differences  and 
produce  all  power  savings  that  are  cost 
effective  for  the  region  and 
economically  feasible  for  consumers. 

Section  4(f)(2)  of  the  Act  provides  that 
the  Council  may  recommend  to  the 
Bonneville  Administrator  the  imposition 
of  a  surcharge  on  customers  of  the 
Administrator  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not,  or  on  the  Administrator's 
customers  which  have  not,  implemented 
the  standards  or  other  conservation 
measures  that  the  Administrator 
determines  achieve  energy  savings 
comparable  to  the  standards.  Finally, 
section  4(e)(3)(G)  of  the  Act  mandates 
that  the  Council  develop  a  methodology 
for  calculating  the  surcharge. 


n.  Past  and  Present  Surcharge  Policy 
Development  Efforts 

Part  A  of  this  section  summarizes  past 
MCS  and  surcharge  actions  undertaken 
by  the  Council.  Part  B  summarizes 
Bonneville's  past  surcharge-related 
activities.  Part  C  describes  the  Council's 
1987  surcharge  recommendation  as 
contained  in  its  Plan  Amendment  of 
January  30. 1987. 

A.  Council  Activities  to  Date 

On  April  27, 1983,  the  Council  adopted 
its  first  Plan.  As  required  by  the  Act,  the 
Council's  1983  Plan  contained  MCS  for 
newly  constructed  residential  and 
commercial  buildings  and  for  conversion 
of  existing  residential  and  commercial 
buildings  to  electric  space  heating  and 
conditioning. 

In  the  1983  Two-Year  Action  Plan 
(chapter  10  of  the  1983  Plan),  the  Council 
identified  tasks  to  be  undertaken  by 
Bonneville,  the  Council,  and  other 
regional  entities.  That  Plan  mandated 
that  Bonneville  include  in  its  surcharge 
policy  a  consistent  procedure  for 
certifying  compUance  with  MCS  and  a 
procedure  for  review  and  evaluating 
alternative  plans. 

In  accordance  with  the  1983  Han, 
State  governments,  local  governments, 
or  utilities  were  to  adopt  and  enforce  the 
MCS  as  building  codes  or  utility  service 
standards  by  January  1, 1986.  Where 
such  standards  were  not  adopted,  an 
alternative  plan  to  achieve  comparable 
savings  should  have  been  in  place  by 
January  1, 1986.  Where  neither  action 
had  occurred,  the  Council  recommended 
that  the  Administrator  impose  a 
surcharge. 

The  Council  voted  on  October  31. 
1984,  to  adopt  an  amendment  which 
simplified  the  surcharge  calculation.  The 
Council  recommended  that  a  10-percent 
surcharge  be  levied  on  the  customer's 
power  bill  for  that  portion  of  its  loads 
which  were  not  complying  with  the 
standard. 

On  July  26, 1985,  the  Council  proposed 
to  enter  rule  making  to  amend  the  MCS. 
On  December  4, 1985,  the  Council  voted 
to  amend  that  portion  of  the  1983  Plan 
dealing  with  MCS.  The  amended  MCS 
thermal  performance  levels  for  both  new 
residential  and  new  commercial 
buildings  were  equivalent  to  the  MCS 
set  forth  and  amended  by  the  Council  in 
its  1983  Plan.  The  Council  also 
recommended  that  Bonneville  develop  a 
surcharge  policy  based  on  MCS 
implementation  and  performance. 

In  the  1986  Action  Plan,  the  Council 
identified  specific  actions  that 
Bonneville  should  take  towards  region- 
wide  implementation  of  the  MCS. 
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Bonneville  was  to  (1)  have  utilities 
submit  to  Bonneville  a  plan  declaring 
how  they  intended  to  comply  with  the 
MCS.  (2)  design  a  process  to  collect 
utility-specific  data  on  the  savings  that 
would  be  achieved  if  all  buildings  were 
constructed  to  MCS  levels,  (3)  continue 
development  and  implementation  of  a 
procedure  to  measure  compliance  with 
the  MCS,  (4)  review  alternative  plans  for 
achieving  compliance  with  the  MCS. 
and  (5)  develop  a  new  surcharge  policy. 

On  November  20, 1986,  the  Council 
proposed  to  enter  further  rule  making  to 
amend  part  of  its  1986  Plan  dealing  with 
MCS  and  the  surcharge.  After  public 
comment,  the  Plan  Amendment  was 
published  on  January  30, 1987.  Notice  of 
the  Plan  Amendment,  which  included 
the  Council's  1987  MCS,  was  published 
in  the  Federal  Register  on  March  26. 
1987  (52  FR  9738.  March  26, 1987). 

B.  Bonneville  Activities  to  Date 

Bonneville  began  the  development  of 
a  surcharge  policy  in  early  1984  through 
a  series  of  informal  meetings  with  State 
government,  local  government,  utility, 
and  Council  representatives.  Bonneville 
staff  informally  discussed  the  various 
issues  that  might  surround  the 
development  of  a  policy  to  implement 
the  Council  recommendation  to  impose 
a  surcharge.  These  informal  discussions 
formed  the  basis  of  a  Federal  Register 
Notice  of  Intent  to  Develop  a  Policy  to 
Implement  the  Council  Recommended 
Conservation  Surcharge.  The  notice  (49 
FR  34891.  September  4. 1984)  was  mailed 
to  the  public  on  August  28. 1984. 

Bonneville  elected  to  delay 
publication  of  a  proposed  policy  until 
after  final  Council  action  on  amendment 
of  the  surcharge  methodology.  Public 
review  and  comment  on  the  proposed 
policy  took  place  between  March  13. 
1985.  and  May  17. 1985. 

Bonneville  suspended  action  on  the 
surcharge  policy  when  the  Council 
entered  rule  making  to  amend  the  MCS 
in  the  summer  of  1985.  After  the  Council 
amended  its  MCS  recommendation  in 
December  1985.  Bonneville  developed  a 
revised  proposed  policy  and  received 
public  comment  on  that  proposal  during 
July  and  August  1986. 

As  part  of  the  Administrators 
decision  on  whether  to  finalize  the 
revised  proposed  surcharge  policy. 
Bonneville  undertook  an  analysis  of  the 
cost-effectiveness  and  consumer 
economic  feasibility  of  the  MCS 
contained  in  the  Council's  1986  Plan. 
Bonneville  concluded  that  some  of  the 
recommended  measures  were  not  cost 
effective,  and  on  December  18, 1986. 
Bonneville's  MCS  findings  were 
published. 


Based  in  part  on  that  analysis,  the 
Council  entered  rule  making  to  amend 
its  MCS  and  surcharge 
recommendations.  In  Turn,  Bonneville 
suspended  the  development  of  a  fmal 
surcharge  policy.  Following  publication 
of  the  Council's  Plan  Amendment  on 
January  30, 1987.  Boimeville  undertook  a 
second  revision  of  the  proposed 
surcharge  policy. 

On  May  26, 1987.  Bonneville  released 
its  proposed  surcharge  policy  for  public 
comment.  The  comment  period  closed 
on  July  15. 1987.  During  the  comment 
period  there  was  one  public  meeting 
which  was  held  on  June  22, 1987.  A 
number  of  changes  were  made  in  the 
proposed  version  of  that  policy,  based 
on  the  public  comment  received.  That 
policy,  entitled  "Model  Conservation 
Standards  Surcharge  Policy."  was 
Bonneville's  response  to  Council 
recommendations  to  develop  a 
surcharge  policy. 

In  response  to  the  1988  Policy,  utilities 
submitted  plans  for  the  residential  and 
commercial  sectors  within  their  service 
areas.  Those  plans  covered  calendar 
year  1988.  Since  the  Policy  expires  on 
December  31. 1988.  Bonneville  is  now 
extending  the  Policy.  This  version  of  the 
Policy  is  substantially  the  same  as  the 
Policy  for  1988. 

C.  Council's  1987  Surcharge 
Recommendation 

The  Council's  Plan  Amendment  of 
January  30. 1987.  made  several  major 
changes  to  its  1986  Plan.  The  most 
significant  change  in  the  surcharge 
recommendation  was  a  move  away  from 
a  performance-based  surcharge,  where 
utilities  could  face  a  surcharge  if  their 
performance  was  poor  relative  to  the 
performance  of  other  utilities.  A 
summary  of  the  Council's  1987  surcharge 
recommendation  appears  below. 

1.  Residential  Surcharge 
Recommendation.  The  Council 
recommended  that  a  10  percent 
surcharge  be  imposed  on  utilities  which 
do  not  submit,  by  a  deadline  set  by 
Bonneville:  (1)  An  initial  plan  for 
implementation  of  the  Bonneville/Utility 
Residential  MCS  Program;  (2)  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by 
Bonneville  as  being  equivalent;  or  (3)  a 
declaration  approved  by  Bonneville, 
that  the  MCS  for  residential  buildings 
will  be  met  by  building  codes.  This 
surcharge  would  continue  in  effect  until 
a  utility  has  filed  an  initial  plan  and  has 
obtained  the  necessary  Bonneville 
approvals. 

2.  Commercial  Surcharge 
Recommendation.  The  Council 
recommended  that  a  10  percent 
surcharge  be  imposed  on  utilities  which 


do  not  submit,  by  a  date  set  by 
Bonneville:  (1)  An  initial  plan  for 
implementation  of  the  Bonneville/Utility 
Commercial  MCS  Program;  (2)  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by 
Bonneville  as  equivalent  to  the 
Bonneville/utility  MCS  Program,  or  (3)  a 
declaration,  approved  by  Bonneville, 
that  the  MCS  for  commercial  buildings 
will  be  met  by  building  codes  at  the 
MCS  levels.  The  council  recommended 
that  the  surcharge  continue  in  effect 
until  a  utility  has  fded  an  initial  plan 
and  has  obtained  the  necessary 
Bonneville  approvals. 

3.  Conversion  Surcharge 
Recommendation.  The  Council's  MCS 
for  residential  and  commercial  buildings 
converting  to  electric  space  heating/ 
conditioning  stated  that  State  or  local 
governments  or  utilities  should  take 
actions  through  codes  and/or 
alternative  programs  to  achieve  electric 
power  savings  from  buildings  which 
convert  to  electric  space  heating/ 
conditioning.  The  savings  should  be 
comparable  to  those  savings  that  would 
be  achieved  if  each  building  converting 
to  electric  space  heating/conditioning 
were  upgraded  to  include  all  cost- 
effective  electricity  conservation 
measures.  The  council  recommended 
this  conversion  standard,  but  did  not 
recommend  that  a  surcharge  be  imposed 
for  failure  to  adopt  the  standard. 

4.  Combined  Commercial/Residential 
Code.  One  provision  of  the  Plan 
Amendment  allowed  for  a  combined 
residential/commercial  MCS  strategy  by 
a  utility.  This  approach  for  less  than 
MCS  program  savings  to  be  achieved  in 
one  sector  as  long  as  the  shortfall  is 
recouped  in  the  other  sector.  This 
alternative  was  to  be  applicable  only  to 
the  submission  of  alternative  cc»des  or 
utility  service  standards. 

5.  Exemptions.  The  Council  has 
determined  that  no  exemptions  are 
needed  at  this  time. 

6.  Federal  Loads  and  Generic  MCS. 
The  Council  did  not  make  any  surcharge 
recommendation  in  these  areas. 

in.  Surcharge  Policy 

Section  1:  Definitions 

A.  Administrator  Administrator  of  the 
Bonneville  Power  Administration  or  the 
Administrator's  designated 
representative. 

B.  Alternative  Code.  Codes 
implemented  in  the  residential  and 
commercial  sectors  which,  in  aggregate, 
achieve  total  electrical  savings  at  least 
as  large  as  would  have  been  expected 
had  the  council's  illustrative  MCS  been 
implemented  in  the  residential  and 


commercial  sectors.  The  Council's 
illustrative  MCS  are  contained  in  the 
Council's  Plan  Amendment  of  January 
30. 1987,  as  published  in  the  Federal 
Register  on  March  26. 1987. 

C.  Alternative  Utility  Plan  Any  plan 
which  either  partially  or  wholly  relies  on 
an  approach  to  conservation  savings 
discussed  in  appendices  2, 4.  5,  6,  or  7  of 
this  policy. 

D.  Alternative  Utility  Program  For  the 
residential  sector,  a  utility  operated 
MCS  support  program  designed  to 
achieve  at  least  the  same  level  of  total 
expected  electrical  savings,  while 
complying  with  the  Indoor  Air  Quality 
(lAQ)  and  ventilation  goals,  of 
Bonneville's  Super  GOOD  CENTS 
program.  For  the  commercial  sector,  a 
utility  MCS  support  program  designed  to 
promote  at  least  the  same  MCS 
measures  as  contained  in  the  Council's 
commercial  MCS  of  March  26. 1987.  and 
providing  comparable  design  assistance 
services  as  contained  in  the  Boimeville/ 
Utility  MCS  support  program  as  of  the 
effective  date  of  this  policy. 

E.  Customer  For  purposes  of  this 
policy,  a  utility  existing  in  the  Pacific 
Northwest  region  which  purchases  firm 
power  from  Bonneville  under  a  utility 
Metered  or  computed  Requirements 
Contract,  or  a  utility  which  purchases 
firm  capacity  under  a  pre-Act  contract, 
or  a  utility  which  participates  in  the 
Residential  Purchase  and  Sales 
Agreement/Exchange  Transmission 
Credit  Agreement,  as  an  active 
exchanger  or  deemer. 

F.  Equivalent  Code  In  the  residential 
sector,  a  code  for  a  specific  sector  which 
can  be  expected  to  achieve  at  least  the 
same  level  of  total  electrical  savings 
within  the  jurisdiction  as  would  have 
been  acheved  if  the  utility  serving  that 
jurisdiction  implemented  the  Council's 
residential  MCS.  For  the  commercial 
sector,  the  Council's  MCS  of  March  26. 
1987,  will  be  used. 

G.  Jurisdiction  For  purposes  of  this 
policy,  any  unit  of  government  including 
Indian  Tribes,  State  and  local 
governments,  and  municipal 
corporations. 

H.  Region  The  Pacific  Northwest 
Region,  region,  or  regional  means  the 
area  consisting  of  Oregon,  Washington, 
and  Idaho,  the  portion  of  the  State  of 
Montana  west  of  the  Continental  Divide, 
and  such  portions  of  the  States  of 
Nevada,  Utah,  and  Wyoming  as  are 
within  the  Columbia  River  drainage 
basin;  and  any  contiguous  areas,  not  in 
excess  of  75  air  miles  from  the  area 
referred  to  above,  which  are  part  of  the 
service  area  of  a  rural  electric 
cooperative  customer,  served  by  the 
Administrator  on  the  effective  date  of 
the  Act.  which  has  a  distribution  system 


from  which  it  serves  both  within  and 
without  such  region. 

I.  Service  Area  The  service  area  of  a 
utility  is  that  portion  of  its  service 
territory  which  is  both  subject  to  the 
Surchai^e  Policy  and  to  which  the  utility 
provides  electric  power  service  to  the 
residential  or  commercial  sectors. 

J.  Total  Retail  Load  The  number  of 
firm  kilowatt  hours  (kWh's)  sold  at 
retail  by  a  customer  during  the  12-month 
period  prior  to  the  implementation  date 
contained  in  Appendix  8  or  during 
consecutive  billing  cycles  covering  a 
comparable  period  of  time. 

K.  Total  Residential  Load  The  number 
of  firm  Kwh's  sold  at  retail  by  the 
customer  during  either  the  most  recent 
12-month  period  prior  to  implementation 
date  contained  in  Appendix  8.  or  during 
consecutive  billing  cj'cles  covering  a 
comparable  period  of  time. 

L.  Total  Commercial  Load  The  total 
number  of  firm  kWh's  sold  at  retail  by 
the  customer  during  the  12-month  period 
prior  to  the  implementation  date 
contained  in  Appendix  8.  or  during 
consecutive  billing  cycles  covering  a 
comparable  period  of  time. 

Section  2:  Application  of  the  Surcharge 
Policy 

For  this  residential  sector,  by  the  plan 
submission  date  contained  in  Appendix 
8.  customers  must  submit  either  (a)  a 
letter  indicating  that  the  approach  being 
used  to  comply  with  the  Policy  in  1988 
will  be  used  to  comply  with  the  Policy 
for  the  plan  coverage  period  indicated  in 
Appendix  8.  (b)  a  plan  to  implement  the 
Super  GOOD  CENTS  Program,  or  (c)  an 
alternative  utility  program,  or  utility 
service  standard  for  Bonneville 
approval,  or  (d)  a  plan  indicating  that 
jurisdictions  within  its  service  area  will 
implement  and  enforce  the  MCS  via 
participation  in  the  Northwest  Energy 
Code  Program  (NWECP)  or  adoption  of 
a  Bonneville-approved  building  code.  A 
utility's  residential  sector  plan  may 
contain  any  combination  of  these 
approaches.  Except  as  provided  for  in 
section  3(A)  of  this  Policy,  the  utility's 
entire  service  area  must  be  covered  by 
some  combination  of  the  conservation 
strategies  described  in  the  appendices  to 
this  policy. 

A  utility's  residential  sector  plan  will 
be  evaluated  on  the  basis  of  the  utility's 
proposed  efforts  for  the  residential 
sector  during  the  plan  coverage  period 
indicated  in  Appendix  8  and  its  success 
with  the  approach(es)  currently  being 
used  to  comply  with  the  Policy. 

Customers  who  do  not  implement  a 
Bonr.tjvJIe  approved  residential  MCS 
plan  by  plan  implementation  date 
indicated  in  Appendix  8.  will  be  subject 
to  a  surcharge  as  calculated  in  section  4 


of  this  Policy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
either  in  section  3  or  the  appendix 
relevant  to  the  utility's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  any  such  period. 

For  the  commercial  sector,  by  the  plan 
submission  date  indicated  in  Appendix 
8.  customers  must  submit  either  (a)  a 
letter  indicating  that  the  approach 
currently  being  used  to  comply  with  the 
Policy  will  be  used  to  comply  with  the 
Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8.  (b)  a  plan  to 
implement  Boimeville's  Commercial 
MCS  Program,  (c)  an  alternative  utility 
commercial  program  or  utility  service 
standard  in  the  commercial  sector,  or  (d) 
a  plan  indicating  that  jurisdictions 
within  its  service  area  have  met  the 
Council's  commercial  MCS  through 
codes.  A  utility's  commercial  sector  plan 
may  contain  any  combination  of  these 
approaches.  Except  as  provided  for  in 
section  3(A).  the  utility's  entire  service 
area  must  be  covered  by  some 
combination  of  the  conservation 
strategies  described  in  the  appendices  to 
this  policy. 

Customers  who  have  not  implemented 
a  Bonneville-approved  commercial  MCS 
plan  by  the  plan  implementation  date 
indicated  in  Appendix  8.  are  subject  to  a 
surcharge,  as  calculated  in  section  4  of 
this  Policy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
in  either  section  3  or  the  appendix 
relevant  to  the  utility's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  such  period. 

Customers  of  Bonneville  without 
service  areas  as  defined  in  this  Policy, 
need  only  submit  evidence  of  their  lack 
of  such  a  service  area  by  the  plan 
submission  date  indicated  in  Appendix 
8.  "Hiis  provision  exists  for  those 
customers  who  have  voluntarily  adopted 
a  policy  not  to  serve  the  residential  or 
commercial  sectors,  or  who  are 
prohibited  from  serving  the  residential 
or  commercial  sector.  If  the  customer 
serves  one  of  these  two  sectors,  then 
this  prov'sion  will  only  apply  to  the  one 
sector  not  served. 

Customers  who  have  neither 
submitted  this  information,  nor  a  plan 
for  achieving  conservation  in  these 
sectors,  will  be  subject  to  a  subcharge 
after  the  plan  implementation  date 
indicated  in  Appendix  8  has  passed. 

Each  of  the  appendices  to  this  policy 
represents  a  different  approach  to 
achieve  electrical  savings  from 
improved  construction  practices.  These 
appendices  contain  more  specific 
submission  and  evaluation  criteria  for 
each  of  the  MCS  plan  options  and  are 
part  of  this  policy.  It  is  very  important 
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that  customers  carefully  review  this 
document  including  the  appendices,  to 
understand  fully  what  actions  utilities 
must  take  to  achieve  conservation 
savings  in  ways  which  also  comply  with 
this  Policy. 

Once  any  plan  is  approved  and 
implemented,  Bonneville  will  assume 
that  the  utility  and/or  jurisdiction(s) 
within  its  service  areas  will  carry  out 
that  plan  in  good  faith.  During  the  period 
for  which  this  Policy  is  in  effect, 
Bonneville  reserves  the  right  to  revisit 
any  utility's  approved  plan  if  Bonneville 
has  reason  to  believe  that  the  utility  has 
not  implemented  its  plan  in  good  faith. 
This  same  provision  applies  to  utilities 
who  rely  on  jurisdictional  adoption  and 
enforcement  of  codes  to  comply  with 
this  Policy. 

With  their  proposed  plans,  customers 
are  to  submit  the  following  load 
information  to  the  extent  available:  (a) 
Total  residential  and  commercial  loads, 
(b)  the  portion  of  the  customer's 
residential  and  commercial  load  covered 
by  each  of  the  conservation  strategies 
contained  in  the  appendices,  and  (c] 
retail  load. 

This  Policy  is  in  effect  from  the  date  it 
is  signed  by  the  Administrator  until  it  is 
either  amended  or  rescinded.  In  future 
years,  Bonneville  will  announce  the 
submission  dates  and  timeframe  which 
a  submittal  is  to  cover. 

Section  3:  Evaluation  of  Alternative 
Utility  Plans 

An  alternative  utility  plan  is  any  plan 
which  relies  wholly  or  in  part  on  an 
approach  to  conservation  savings 
presented  in  Appendix  2,  4,  5,  6,  or  7  of 
this  Policy.  These  plans  will  be 
evaluated  using  three  criteria:  (1) 
expected  electrical  savings,  (2) 
enforcement,  and  (3)  indoor  air  quality 
(lAQ)  and  ventilation.  This  section 
applies  to  all  residential  sector 
alternative  plans  and  those  commercial 
sector  alternative  plans  relying  on  the 
adoption  of  commercial  codes  or 
commercial  service  standards. 

If  Bonneville  concludes  that  the 
utility's  proposed  alternative  plan 
cannot  be  accepted  because  of  its 
failure  to  comply  with  any  of  the 
evaluation  criteria  described  below, 
Bonneville  will  allow  grace  a  period 
lasting  at  least  as  long  as  Bonneville 
took  to  evaluate  the  utility's  initial 
proposal.  Any  subsequent  grace 
period(s)  may  be  allowed  on  a  case-by- 
case  basis. 

A.  Equivalent  Electrical  Savings 

For  the  residential  sector,  if  a  utility  is 
proposing  to  achieve  electrical  savings 
by  implementing  an  alternative 
residential  utility  program,  Bonneville 


will  use  the  prospective  total  electrical 
savings  of  its  Super  GOOD  CENTS 
Program  to  determine  whether  the 
utility's  proposed  approach  will  at  least 
meet  the  appropriate  residential 
electrical  savings  level  for  the  period  of 
time  covered  by  a  utility's  plan.  Part  of 
the  equivalence  determination 
procedure  for  an  alternative  residential 
utility  program  will  involve  a 
comparison  between  the  utility's 
proposed  marketing  program  and  the 
marketing  program  they  would  have 
pursued  had  they  enrolled  in  the  Super 
GOOD  CENTS  program  for  the  period  of 
time  covered  by  the  utility's  plan. 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  building  codes, 
or  which  impose  a  residential  service 
standard,  to  achieve  additional  energy 
savings  in  the  residential  sector  will 
have  to  provide  evidence  supporting  the 
claim  that  the  code  (or  service  standard) 
can  be  expected  to  achieve  at  least  the 
same  level  of  electrical  savings  within 
the  jurisdiction  (or  utility  service  area, 
depending  on  whether  a  code  or  service 
standard  approach  is  used]  as  would 
have  been  achieved  if  the  utility  had 
participated  in  Bonneville's  Super 
GOOD  CENTS  Program. 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  and  commercial 
codes  (or  which  impose  residential  and 
commercial  service  standards]  to 
achieve  additional  savings  beyond 
current  practice,  may  "trade  off  savings 
achieved  in  one  sector  towards  a  deficit 
in  the  other  sector.  The  utility  would 
have  to  present  evidence  supporting  its 
claim  that  the  residential  and 
commercial  codes,  in  aggregate,  can  be 
expected  to  achieve  at  least  the  same 
total  level  of  electrical  savings  as  would 
have  been  achieved  had  the  jurisdiction 
adopted  the  Council's  full  illustrative 
commercial  and  residential  MCS  for  that 
climate  zone.  Such  sectoral  trade-offs 
are  only  allowed  using  enhanced 
building  codes  or  service  standards. 

In  addition,  a  utihty  may  obtain 
equivalent  savings  by  allocating  savings 
achieved  by  advanced  building  codes  in 
a  jurisdiction  (or  jurisdictions]  within  its 
service  area  to  its  entire  service  area. 
Such  "jurisdictional  trade-offs"  are  only 
allowed  where  the  utility  shows  that  the 
full  Council  MCS  level  of  savings  for 
both  sectors  are  being  attained,  in 
aggregate,  within  the  utility's  service 
area. 

Finally,  those  utilities  relying  on 
commercial  code  adoption  by  a 
jurisdiction  within  or  covering  their 
service  area,  or  who  will  impose  a 
commercial  service  standard,  will  have 
to  provide  evidence  supporting  their 
claim  that  the  expected  total  electrical 
savings  are  at  least  equivalent  to  what 


would  have  been  expected  had  the 
jurisdiction  implemented  the  Council's 
illustrative  commercial  MCS.  The  only 
exception  to  these  requirements  is  for 
utilities  or  jurisdictions  wlio  adopt  a 
codified  version  of  the  Council's  MCS, 
as  discussed  in  Appendices  4  and  6. 
respectively. 

Submittals  in  future  years  may  be 
evaluated  using  different  standards  in 
the  event  that  code  advancement  occurs 
and/or  the  MCS  are  changed.  For  the 
plan  coverage  period  indicated  in 
Appendix  8,  Bonneville  will  analyze 
residential  electrical  savings  from  an 
alternative  plan  by  assuming  that,  in  the 
absence  of  MCS,  a  residence  would 
have  been  built  to  one  of  the  following: 
(1]  In  Oregon,  1983  energy  code;  (b)  in 
Washington,  1983  energy  code;  or  (c)  in 
either  Idaho  or  Montana,  HUD  Minimum 
Property  Standards.  Electrical  savings  in 
the  commercial  sector  will  be  evaluated 
assuming:  (a)  1986  code  in  Oregon  and 
Washington,  (b)  1983  National  Energy 
Code  in  Montana,  and  (c]  individual 
jurisdiction  codes  in  Idaho. 

All  thermal  performance  evaluations 
will  rely  on  accepted  engineering 
practices.  Bonneville  will  be  guided  by 
the  assiunptions,  process,  and  housing 
prototypes  contained  in  Bonneville's 
Code  Equivalency  Determination 
Procedures. 

B.  Enforcement 

A  utility  will  have  more  discretion  in 
proposing  an  approach  which  will  meet 
the  second  evaluation  criterion  on 
enforcement.  Bonneville  is 
recommending  that  any  customer 
contemplating  submission  of  an 
alternative  utility  plan  refer  to 
Bonneville's  Super  GOOD  CENTS, 
NWECP  and  Commercial  MCS  Program 
descriptions  for  guidance.  Alternative 
utility  plans,  excluding  an  alternative 
utility  commercial  program,  must 
contain  a  requirement  of  site  inspection 
consistent  with  the  effective  date  of  the 
surcharge. 

Referring  to  alternative  utility 
programs,  a  utility  will  have  to  provide 
evidence  adequate  to  assure  Bonneville 
that  the  energy  savings  which  are  being 
claimed  are  attributable  to  the  utility's 
program.  Part  of  the  evidence  is  some 
enforcement  method  to  assure  that  the 
conservation  savings  the  utility  is 
claiming  are  attributable  to  the  measure 
they  are  promoting  and  inspecting. 

C.  Indoor  Air  Quality  and  Ventilation 

For  residential  construction  all 
alternative  plans  will  be  examined  to 
determine  if  the  construction  practices 
being  promoted  or  required,  when 
combined  with  the  comparable 


monitoring,  information,  and  mitigation 
strategies,  are  likely  to  assure  that  lAQ 
and  ventilation  rates  are  comparable  to 
what  is  achieved  in  homes  constructed 
to  Super  GOOD  CENTS  standards, 
which  are  designed  to  at  least  maintain 
1983  levels  of  LAQ  and  ventilation. 
For  the  commercial  sector,  LAQ 
measures  designed  to  at  least  maintain 
1983  levels  of  lAQ  and  ventilation  are 
required.  The  LAQ  requirements 
contained  in  the  Council's  Plan 
Amendment  of  March  1987  were 
designed  to  maintain  those  levels  of  lAQ 
and  ventilation.  These  same  standards 
are  contained  in  Bonneville's  Energy 
Smart  Design  Fh-ogram  and  the  codified 
version  of  the  Council's  commercial 
MCS. 

Section  4:  Calculating  a  Surcharge 

A.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
residential  surcharge,  the  Administrator 
shall  provide  written  notice  to  the 
customer  including  determination  of  the 
amount  of  a  customer's  load  not  covered 
by  a  Bonneville-approved  MCS 
residential  plan.  The  amount  of  the  load 
not  covered  by  a  Bonneville-approved 
MCS  residential  plan  shall  be  based  on 
information  submitted  by  the  utility  in 
accordance  with  the  reporting 
requirements  listed  in  the  appendices  to 
this  policy.  In  the  event  that  a  utility  has 
not  provided  that  information,  the 
Administrator  may  rely  on  the  best 
information  available  to  Bonneville. 

B.  The  level  of  the  residential 
surcharge  will  be  determined  by 
dividing  the  customer's  residential  load 
not  covered  by  a  Bonneville-approved 
MCS  residential  plan  by  the  customer's 
total  retail  load,  rounding  the  result  to 
the  nearest  one-tenth  of  a  percent.  This 
resulting  percentage  is  multiplied  by 
0.10. 

C.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
commercial  surcharge,  the 
Administrator  shall  provide  written 
notice  to  the  customer  including  a 
determination  of  the  amount  of  the  load 
not  covered  by  a  Bonneville-approved 
MCS  commercial  plan.  The  amount  of 
the  load  not  covered  by  a  Bonneville- 
approved  MCS  commercial  plan  shall  be 
based  on  information  submitted  by  the 
utility  in  accordance  with  the  reporting 
requirements  listed  in  the  appendices  to 
this  policy.  In  the  event  that  a  utility  has 
not  provided  that  information,  the 
Administrator  may  rely  on  the  best 
information  available  to  Bonneville. 

D.  The  level  of  the  commercial 
surcharge  will  be  determined  by 
dividing  the  customer's  commercial  load 
not  covered  by  a  Bonneville-approved 
MCS  commercial  plan  by  the  customer's 


total  retail  load,  rounding  the  result  to 
the  nearest  one-tenth  of  a  percent.  TTiis 
resulting  percentage  is  multiplied  by 
0.10. 

E.  The  resulting  level  of  the  residential 
or  commercial  surcharges  will  be 
applied  to  all  power  purchases  and/or 
exchanges  made  by  the  customer  imder 
the  applicable  rate  schedules,  using  the 
Council's  surcharge  methodology,  and 
will  be  applied  subsequent  to  any  other 
rate  adjustments. 

F.  At  no  time  will  a  customer 
simultaneously  be  assessed  a  surcharge 
for  failure  to  comply  with  the 
requirements  in  the  residential  sector 
and  a  surcharge  for  failure  to  comply 
with  the  requirements  in  the  commercial 
sector. 

G.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportimity 
to  provide  comments  regarding  the 
determinations  made  in  sections  4(A)  to 
4(D].  Such  comments  may  be  made  in 
writing  or  orally  at  a  public  meeting 
convened  by  Bonneville  at  the  request  of 
the  customer  for  this  purpose.  This 
public  meeting  will  be  held  between  the 
time  of  the  written  Notice  of  Intent  to 
surcharge  and  the  Hnal  surcharge 
decision.  Included  in  the  Intent  to 
Surcharge  will  be  an  initial 
determination  of  the  fraction  of  a 
customer's  load  subject  to  the  surcharge, 
based  on  sections  4(A]  to  4(D). 
Following  the  receipt  and  evaluation  of 
comments,  the  Administrator  shall 
provide  written  notice  to  the  customer  of 
the  Hnal  surcharge  decision. 

H.  Beginning  with  the  effective  date  of 
a  surcharge,  the  Administrator  shall 
review  the  findings  made  in  sections 
4(A]  to  4(D]  after  the  customer,  or  a 
jurisdiction  served  by  the  customer,  has 
taken  an  action  that  affects  those 
findings.  Customers  may  request  such 
review  by  providing  evidence  in 
accordance  with  this  section  that  the 
customer  or  a  jurisdiction  served  by  that 
customer  has  taken  actions  subsequent 
to  the  effective  date  of  the  surcharge. 

Section  5:  Collecting  a  Surcharge 

A.  Those  customers  receiving  a  final 
written  notice  of  a  load  subject  to  a 
surcharge  shall  be  billed  for  the 
surcharge  beginning  with  the  first  full 
billing  period  following  issuance  of  such 
notice. 

B.  Any  power  purchases  or  exchanges 
made  on  or  after  the  effective  date  of  the 
surcharge,  but  before  receipt  of  final 
notice  finding  the  load  subject  to  a 
surcharge,  may  be  retroactively  billed  to 
the  effective  date  of  the  surcharge.  Such 
retroactive  billing  shall  collect  the 
retroactive  surcharge  over  a  like  number 
of  billing  periods  as  elapsed  from  the 
effective  date  of  the  surcharge  to  the 


receipt  of  final  written  notice  of  a 
surcharge. 

C.  The  level  of  surcharge  is  applied  to 
all  power  purchases  and/or  exchanges 
made  by  the  customer  under  the 
applicable  rate  schedules  and/or 
exchanges  pursuant  to  the  residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement,  using  the  Council's 
surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustment. 

1.  For  firm  requirements  customers 
purchasing  firm  power  under  the  rate 
schedules  subject  to  the  surcharge,  the 
surchai^ge  shall  be  applied  monthly  to 
the  billing  charges  for  all  power 
purchased  tmder  these  rate  schedules 
during  the  billing  period. 

2.  For  customers  participating  in  the 
residential  exchange  program,  the 
surcharge  shall  be  applied  to  the  charges 
for  determining  the  cost  to  the  purchaser 
of  buying  firm  power  from  Bormeville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sale 
Agreement. 

3.  For  those  firm  requirements 
customers  that  both  purchase  power 
fit)m  Bonneville  and  participate  in  the 
Residential  Purchase  and  Sales 
Agreement  or  Exchange  Transmission 
Credit  Agreement,  the  surcharge  shall 
be  applied  in  the  following  manner  to 
avoid  surcharging  the  same  load  twice: 

a.  All  power  purchases  under  a 
utility's  Power  Sales  Confract  at  rates 
subject  to  the  surchai^e  shall  include  a 
surcharge,  as  calculated  in  the  previous 
section,  added  to  the  billing  charges  for 
the  billing  period;  and, 

b.  The  surcharge  applied  to  the 
utility's  total  exchange  load  shall  be 
adjusted  by  multiplying  the  surcharge 
level  by  the  percentage  of  a  utility's 
exchange  load  served  by  a  utility's  own 
resources.  The  percentage  of  exchange 
load  served  by  a  utility's  own  resources 
shall  be  based  on  the  difference 
between  the  utility's  total  retail  load  and 
firm  power  purchases  from  Bonneville 
divided  by  the  total  retail  load  and 
rounded  to  the  nearest  one-tenth  of  a 
percent.  The  adjustment  surchai^ge  level 
shall  be  applied  to  the  charges  for 
determining  the  cost  to  the  purchaser  of 
buying  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sales 
Agreement  or  in  conformance  with 
Exhibit  E  of  the  Exchange  Transmission 
Credit  Agreement. 

D.  If  a  customer  participating  in  the 
Residential  Exchange  is  currently  in  a 
deemer  status,  the  surcharge  shall  be 
accumulated  in  the  account  established 
for  this  purpose  as  specified  in  the 
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respective  agreement  and  shall  be 
included  in  the  obligation  a  utility  must 
repay  prior  to  receiving  a  direct 
payment  from  Bonneville.  If  a  customer 
is  not  in  a  deemer  status,  the  surcharge 
shall  be  included  in  the  determination  of 
the  net  payment  made  by  Bonneville. 

E.  The  collection  of  the  surcharge 
shall  continue  until  the  Administrator 
determines  that  the  surcharge  is  no 
longer  required  under  the  terms  of  this 
Policy. 

F.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  Policy  shall  be  credited  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  the  terms  of  this  Policy 
for  specified  periods  shall  be  billed  to 
the  customer  in  the  first  full  billing 
period  following  final  written  notice  of 
such  findings. 

Appendbc  1;  Achieving  Electrical 
Savings  by  Adopting  the  Bonneville/ 
Utility  MCS  Support  Program 

A.  Residential  Sector 

Bonneville  customers  opting  for  this 
path  are  assured  that  enrollment  in  and 
subsequent  good  faith  implementation  of 
the  Super  GOOD  CENTS  Program 
throughout  their  service  areas  will  result 
in  avoidance  of  a  residential  surcharge 
under  the  current  surcharge  policy.  A 
customer  which  is  considered  a  Super 
GOOD  CENTS  Program  participant,  but 
is  only  operating  that  program  in  a 
portion  of  its  service  area  subject  to  the 
Policy,  will  have  to  take  actions  to 
assure  that  those  portions  of  its  service 
territory  not  covered  by  Super  GOOD 
CENTS  are  covered  by  some 
combination  of  the  other  conservation 
strategies  presented  in  these 
appendices.  Those  customers  which 
implement  the  MCS  measures  contained 
in  the  Super  GOOD  CENTS  Program, 
implement  incentives  equal  to 
Bonneville's  Super  GOOD  CENTS 
incentive  level,  and  implement  an 
advertising  strategy  considered  by 
Bonneville  to  be  consistent  with  the 
Super  GOOD  CENTS  licensing  and 
grant  requirements  will  be  considered  a 
full  participant  in  the  Siiper  GOOD 
CENTS  Program  for  purposes  of 
Surcharge  Policy  compliance.  A 
Bonneville-approved  advertising 
strategy  must  include,  but  is  not  limited 
to.  use  of  the  Super  GOOD  CENTS  logo 
and  participation  in  the  region  wide 
Super  GOOD  CENTS  advertising 
campaign,  in  a  Bonneville-approved 
manner.  Customers  which  choose  to 
adopt  an  advertising  strategy  and/or 


incentives  which  Bonneville  concludes 
are  not  consistent  with  Super  GOOD 
CENTS  requirements  for  surcharge 
Policy  compliance  will  be  treated  as 
filing  an  alternative  plan.  Those 
customers  should  refer  to  Appendix  2 
for  a  discussion  of  that  option. 

For  customers  which  on  average  over 
the  last  3  years  have  had  no  more  than 
(a)  five  site-built  housing  starts,  and  (b) 
2,000  residential  accounts  will  be 
considered  small  utilities  for  purposes  of 
this  policy.  These  utilities  will  have  the 
option  of  enrolling  in  Bonneville's  Super 
GOOD  CENTS  Program  for  small 
utilities,  referred  to  as  the  Small  Utility 
Program.  If  a  utility  believes  it  quahHes 
for  this  option,  the  utility  is  encouraged 
to  contact  the  nearest  Bonneville  Area 
or  District  Office  to  obtain  more 
information  on  this  program  option. 

If  a  customer  is  currently  relying  on 
Super  GOOD  CENTS  participaHon  to 
comply  with  the  Pohcy.  the  utility's 
submittal  for  the  plan  coverage  period 
indicated  in  Appendix  8  can  consist  of  a 
letter  indicating  that  the  utility  plans  to 
continue  participation  in  Super  GOOD 
CENTS  for  that  period  of  time. 

Otherwise,  those  customers  wishing 
to  enroll  in  Super  GOOD  CENTS  as  a 
way  of  avoiding  a  surcharge  must 
indicate  this  to  Bonneville  'oy  the  plan 
submission  date  indicated  in  Appendix 
8.  In  addition,  the  utility  shall  have 
signed  a  Super  GOOD  CENTS  grant 
agreement  by  the  plan  implementation 
date  indicated  in  Appendix  8.  Bonneville 
will  consider  Super  GOOD  CSINTS 
Program  implementation  to  have 
occurred  when  the  utiHty  is  engaging  in 
activities,  particularly  marketing  and 
promotion  activities,  which  can  be 
considered  consistent  with  the  utility's 
agreement. 

Bonneville  will  consider  offering  a 
grace  period  if  Bonneville  has  not 
completed  the  customer's  Super  GOOD 
CENTS  grant  award  by  the  plan 
implementation  date  indicated  in 
Appendix  B.  Any  such  grace  period  will 
be  provided  in  the  event  that  Bonneville 
has  received  a  plan  by  the  plan 
submission  date  indicated  in  Appendix 
8,  and  the  approval  delay  is  due  solely 
to  Bonneville  internal  delay. 

Finally,  as  is  indicated  in  the  Super 
GOOD  CENTS  Program,  participants  are 
to  submit  the  following  data: 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
(single-family  broken  out  by  site  built, 
modular,  and  HUD-code  homes,  and 
total  multifamily  units}. 

b.  Total  nuiaber  of  new  electrically 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 


year  (single-family  broken  out  by  site 
built,  modular,  and  HUD-code  homes, 
and  total  multifamily  units). 

c.  Total  number  of  new  electrically 
heated  homes  constructed,  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  8tandard(s) 
described  in  the  customers  plan  (single- 
family  broken  out  by  site  built,  modular, 
and  HUD-code  homes,  and  total 
multifamily  units). 

To  comply  with  the  Policy,  customers 
are  to  collect  and  provide  that  data  to 
Bonneville  by  January  30  of  the 
following  year. 

B.  Commercial  Sector 

Bonneville  customers  opting  for  this 
path  are  assured  that  eru-ollment  in.  and 
subsequent  good  faith  implementation  of 
Bonneville's  Smart  Design  Program 
throughout  the  utility's  service  area  will 
result  in  avoidance  of  a  commercial 
surcharge  under  the  current  Surcharge 
Policy.  All  customers  wishing  to  avoid  a 
surcharge  under  this  path  must  agree  to 
comply  with  the  lAQ  and  data  reporting 
requirements  and  other  technical 
specifications  of  that  program, 
applicable  to  the  customer. 

If  a  customer  is  currently  relying  on 
Smart  Design  participation  to  comply 
with  the  Policy,  the  utility's  submittal 
can  consist  of  a  letter  indicating  that  the 
utility  plartft  to  continue  participation  in 
Smart  Design  for  the  plan  coverage 
period  indicated  in  Appendix  8. 

Those  new  customers  electing  to 
participate  in  Smart  Design  to  comply 
with  the  Policy  must  agree  by  the  plan 
submission  date  indicated  in  Appendix 
8  to  enroll  in  the  commercial  program 
and  must  have  enrolled  in  the  program 
no  later  than  the  plan  implementation 
date  indicated  in  Appendix  8.  Bonneville 
will  consider  offerii^  a  grace  period  if 
Bonneville  has  not  completed  the 
customer's  grant  award,  if  applicable,  by 
the  plan  implementation  date  indicated 
in  Appendix  8.  Any  such  grace  period 
will  be  provided  in  the  event  that 
Bonneville  had  received  a  plan  by  the 
plan  submisison  date  indicated  in 
Appendix  8  and  the  approval  delay  is 
due  solely  to  Bonneville  internal  delay. 

Appendix  2:  Achieving  Electrical 
Savings  by  Adopting  an  Attemative 
Utility  Program 

If  a  utility  is  currently  relying  on  an 
approved  alternative  plan  to  comply 
with  the  Policy,  for  either  or  both  the 
residential  and  conunercial  sectors,  the 
utility  can  submit  a  letter  indicating  its 
intentions  to  continue  to  rely  on  that 
approach  for  the  plan  coverage  period 
indicated  in  Appendix  8. 


A.  Residential 

An  Alternative  Utility  Residential 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
Bonneville's  Super  GOOD  CENTS 
Program.  In  order  for  Bonneville  to 
verify  that  the  proposed  program  will 
provide  equivalent  savings,  the 
information  listed  below  must  be 
submitted. 

1.  The  conservation  measures  that  will 
be  promoted. 

2.  Analysis  of  the  thermal 
performance  of  the  conservation 
measures  using  Bonneville's  input 
assumptions  and  Bonneville  prototypes. 
These  results  will  be  compared  to  the 
Super  GOOD  CENTS  illustrative  path 
for  that  climate  zone,  using  a 
WATTSUN  analysis.  If  alternative 
assumptions  or  prototypes  are  used, 
acceptance  of  those  alternative 
assumptions  or  prototypes  will  depend 
on  the  general  acceptability  of  the 
assumptions  and  whether  die  prototypes 
represent  typical  dwellings  certified  in 
the  utility's  service  area. 

3.  A  list  of  activities  to  be  undertaken 
to  achieve  the  targeted  penetration,  such 
as:  promotion  and  sales,  advertising, 
incentives  (type  and  level),  technical 
assistance,  certification,  and  any  other 
applicable  information.  In  addition, 
customers  will  be  required  to  submit 
quarterly  reports  listing  the  activities 
undertaken  and  resources  utilized  in  the 
marketing  effort. 

4.  A  plan  showing  how  the  utility  will 
collect  and  provide  the  following  data  to 
Bonneville  by  January  30  of  the 
following  year: 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
(single-family  broken  out  by  site  built, 
modular,  and  HUD-code  homes,  and 
total  multifamily  units). 

b.  Total  number  of  new  electrically 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  (single-family  broken  out  by  site 
built,  modular,  and  HUD-code  homes, 
and  total  multifamily  units). 

c.  Total  number  of  new  electrically 
heated  homes  constructed,  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(s) 
described  in  the  customer's  plan  (single- 
family  broken  out  by  site  built,  modular, 
and  HUD-code  homes,  and  total 
multifamily  units). 

5.  Information  on  how  the  utility  and/ 
or  jurisdiction  plans  to  achieve  lAQ  and 
ventilation  rates  at  least  comparable  to 
those  achieved  in  Super  GOOD  CENTS 
homes,  which  are  designed  to  at  least 
maintain  1983  levels  of  lAQ  and 
ventilation. 
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The  Alternative  UtiHty  Program  path 
is  not  generally  recommended  for 
utilities  without  prior  experience  in 
operating  such  programs.  An  established 
track  record  with  a  well-defined 
package  of  measures  will  be  extremely 
helpful,  if  not  essential,  in  obtaining 
Boimeville  approval  for  Alternative 
Utility  Programs.  Nonetheless. 
Bonneville  staff  will  work  with 
customers  interested  in  pursuing  this 
path  to  help  explain  the  data  submission 
requirements  and  other  complexities 
involved  in  this  approach. 

Because  of  these  complexities,  utilities 
intending  to  use  this  path  for  policy 
compliance  should  submit  their 
proposals  to  Bonneville  at  the  earliest 
possible  date  after  the  final  adoption  of 
the  Surcharge  Policy.  An  approved 
program  shall  be  implemented  by  the 
plan  implementation  date  indicated  in 
Appendix  8,  unless  a  grace  period,  as 
provided  for  in  section  3  of  the  Policy, 
has  been  granted. 

B.  Commercial 

An  alternative  Utility  Commercial 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
the  Bonneville/Utility  Commercial  MCS 
Program.  A  proposed  alternative 
program  will  be  evaluated  relative  to  the 
(1)  level  and  type  of  activities  and 
services  to  be  offered.  (2)  method  of 
marketing  and  performing  the  services. 
(3)  penetration  levels  expected  for  the 
proposed  program  activities,  and  (4) 
proposed  inspection  method.  The  types 
of  design  assistance  offered  in 
Bonneville's  program  will  be  used  to 
evaluate  the  type  of  design  assistance  a 
utility  is  proposing  to  offer  in  its  own 
commercial  MCS  design  assistance 
program.  The  types  of  design  assistance 
which  Bonneville's  Commercial  MCS 
Program  contains  are: 
— Promotion  of  services  to  commercial 

customers: 
— Screening  to  determine  design 

assistance  needs; 
—Depending  on  the  size  of  the  utility 
and  the  tj^je  of  commercial 
construction,  provision  of  building 
design  handbooks,  computer  energy 
modeling,  clearinghouse  referral,  or 
other  building  design  analysis:  and 
— Designer  recognition  for  specified 
levels  of  energy  efficiency. 
To  perform  the  necessary  review, 
Bonneville  will  require  the  following 
information: 

1.  A  list  of  activities  and  services  the 
customer  intends  to  offer  (e.g.,  modeling, 
design  assistance,  design  handbook, 
information  services,  and  training 
opportunities)  to  achieve  the  targeted 
penetration; 


2.  Management  and  oversight 
consistent  with  Bonneville  practices: 

3.  A  proposed  method  to  submit  to 
Bonneville  quarterly  reports  listing  the 
activities  undertaken  and  resou'xies 
used  in  the  marketing  effort; 

4.  A  plan  showing  how  the  utility  will 
collect  and  provide  the  following  data  to 
Bonneville  by  January  30  of  the 
following  yean 

a.  Total  number  of  new  commercial 
buildings,  major  remodels,  and  retrofits 
(all  fuels)  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year,  listed  by  Bonneville  prototype: 

b.  Total  number  of  electrically  heated 
newly  constructed,  major  remodels,  and 
retrofit  commercial  buildings  in  the 
utility's  service  area  during  the  past 
calendar  year,  listed  by  Bonneville 
prototype;  and 

c.  Total  number  of  electrically  heated 
newly  constructed  conunercial 
buildings,  major  remodels,  and  retrofits, 
in  the  utility's  service  area  during  the 
past  calendar  year,  to  the  standard(s) 
described  in  the  customer's  plan,  listed 
by  Bonneville  prototype. 

Those  customers  intending  to  use  this 
path  for  Surcharge  Policy  compliance 
shall  submit  their  proposed  plan  by  the 
plan  implementation  date  indicated  in 
Appendix  8.  and  shall  have 
implemented  the  approved  program  no 
later  than  the  plan  implementation  date 
indicated  in  Appendix  8,  unless  a  grace 
period,  provided  for  in  section  3  of  the 
policy  has  been  granted. 

Appendix  3:  Achieving  Electrical 
Savings  by  Participating  in  the 
Northwest  Energy  Code  Program 
(NWECP) 

This  is  a  pre-approved  path  for 
avoidance  of  the  surcharge  if  all  the 
jurisdictions  within  the  customer's 
service  area,  subject  to  the  surcharge 
policy,  are  NWECP  (formerly  Eariy 
Adopter  Program)  participants.  Except 
for  the  one  exception  noted  below,  if 
there  are  jurisdiction's  within  a 
customer's  service  area  which  are  not 
NWECP  participants,  then  the  customer 
will  be  subject  to  a  surcharge  unless 
those  jurisdictions  have  implemented  a 
Bonneville-approved  building  code  or 
the  utility  has  implemented  a 
Bonneville-approved  utility  program  or  a 
Bonneville-approved  service  standard. 

Customers  serving  areas  containing 
jurisdictions  that  have  adopted 
advanced  building  codes  may  seek  to 
allocate  savings  achieved  by  those 
jurisdictional  codes  to  portions  of  their 
service  areas  are  not  covered  by  another 
approved  option.  This  will  be  permitted 
only  if  the  utility  shows  that  the  full 
Council  MCS  level  of  savings  for  both 
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sectors  are  being  attained,  in  aggregate, 
within  that  utility's  service  area.  In  other 
words,  the  utility  must  achieve  at  least 
the  same  level  of  total  electrical  savings 
as  would  be  achieved  had  the  Council's 
full  commercial  and  residential  MCS 
been  implemented  throughoat  the 
utility's  service  areas. 

The  essential  feature  of  the  NWECP  is 
the  adoption  by  a  jurisdiction  of  the 
MCS  contained  in  the  NWECP 
description.  Additional  program  features 
include  specific  activities  to  ensure  that 
no  degradation  in  lAQ  results,  some 
form  of  enforcement  method  to  assure 
MCS  construction,  and  some  data 
reporting  requirements. 

A  customer  currently  relying  on 
jurisdictiona!  participation  in  the 
NWECP  as  at  least  part  of  its  Policy 
compliance  approach,  must  submit  a 
letter  by  the  plan  implementation  date 
shown  in  Appendix  8  indicating  that  it 
wishes  to  continue  to  rely  on  that 
program  participation  to  comply  with 
the  Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8. 

.4.  Residential 

1.  Customers  with  jurisdictions  within 
their  service  area  that  are  currently 
participating  in  the  Nl/VECP,  must 
submit  a  letter  indicating  (a)  the 
jurisdictions  that  are  NWECP 
participants,  and  (b)  the  award  for  each 
jurisdiction.  In  addition,  customers  must 
indicate  what  fraction  of  its  residential 
load  lies  within  NWECP  jurisdictions. 
This  information  shall  be  submitted  to 
Bonneville  by  the  plan  submission  date 
indicated  in  Appendix  8. 

2.  Any  jurisdiction  considering 
adoption  shall  adopt  and  enforce  the 
code  by  the  plan  implementation  date 
indicated  in  Appendix  8,  for  the  uiuity  to 
avoid  a  surcharge,  if  ihe  utility  will  not 
be  operating  an  approved  utility  MCS 
P'ogram  or  rtsidential  service  standard 
fit  that  time. 

3.  Bonneville  will  consider  offering  a 
grace  period  if  Bonneville  has  not 
completed  the  NWECP  gra.nt  award 
process  by  the  plan  implementation  date 
indicated  in  Appendix  8.  Any  such  grace 
period  will  be  conbidered  in  the  event 
that  Bonneville  has  received  a  plan  by 
the  plan  submission  dale  indicated  in 
Appendix  8,  and  the  approval  delay  is 
due  to  Bonneville  internal  alone. 

4.  Finally  the  utility  shall  collect  and 
provide  to  Bonneville  the  following  data 
by  Janaury  30  of  the  following  year: 

a.  Total  number  of  new  homes  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
(single-family  broken  out  by  site  built, 
modular,  and  HUD-code  homes,  and 
total  multifamily  units.) 


b.  Total  nomber  of  new  electrically 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  (single-family  broken  out  by  site 
built,  modular,  and  HUD-code  homes, 
and  total  multifamily  units). 

c.  Total  number  of  new  electricaHy 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standard(s)  described  in  the 
customer's  plan  (single-family  broken 
out  by  site  built,  modular,  and  HUD- 
code  homes,  and  total  multifamily  units). 

Customers  who  are  operating  a  ublity 
program  and/or  a  utihty  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-cau?.ting  when 
reporting  the  above  information. 

B.  Commercial 

1.  To  avoid  surcharge,  customers  with 
jurisdictions  within  their  services  area 
considering  enrolling  in  this  program 
shall  notify  Bonneville  by  the  plan 
implementation  date  indictated  in 
Appendix  8,  of  the  jurisdiction's  intent 
to  enroll  in  the  program.  The  jurisdiction 
shall  have  officially  adopted  and  be  able 
to  enforce  the  MCS  by  the  plan 
implementation  date  indicated  in 
Appendix  8,  if  the  utility  is  not  operating 
an  approved  Commercial  MCS  Program 
or  commercial  service  standard. 

2.  Customers  with  jurisdictions  within 
their  service  area  that  are  currently 
participating  in  the  NWECP,  shall 
provide  a  copy  of  Bonneville's  letter  of 
approval  or  grant  award  number. 

3.  Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year: 

a.  Total  number  of  new  commercial 
buildings,  major  rernodals,  and  retrofits 
(all  fuels)  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year. 

b.  Total  number  of  electically  heated 
newly  constructed,  major  remodels,  and 
retrofits  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year. 

c.  Total  number  of  newly  constructed, 
major  remodels,  and  retrofit  commercial 
buildings  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standardfs)  described  in  the  customer's 
plan,  broken  out  by  Bonneville 
prototype. 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  shall  agree  by 
the  plan  submission  date  indicated  in 
Appendix  8,  to  enroll  in  the  commercial 
program  and  shall  have  enrolled  in  the 
program  no  later  than  the  plan 


implementation  date  indicated  in 
Appendix  8.  Bonneville  will  ctmsider 
offering  a  grace  period  if  Bonneville  has 
not  completed  its  NWECP  grant  award 
process  by  the  plan  implementation  date 
indicated  in  Appendix  8.  Any  such  grace 
period  will  be  considered  in  the  even 
that  Bonneville  has  received  a  plan  by 
the  plan  submission  date  indicated  in 
Appendix  8,  and  the  approval  delay  is 
due  to  Bonneville  internal  delay  alone. 
NWECP  application  materials  can  be 
obtained  by  contacting  yovir  nearest 
Bonneville  Area  or  District  Office. 

Appendix  4:  Achieving  Electrical 
Savings  by  Adoptiog  a  Codified  Version 
of  the  MCS 

Several  codified  vesions  of  the  MCS 
have  been  developed.  These  are  pre- 
approved  codified  versions  of  the 
Council's  illustrative  MCS  paths.  The 
options  discussed  in  this  appendix 
pertain  to  jurisdictions  considering 
adopting,  or  who  have  adopted  a 
codified  version  of  the  MCS,  but  are  not 
participating  in  the  NWECP. 

Under  this  alternative,  the  customer 
must  submit  the  codiAed  vesion  of  the 
MCS  which  any  jurisdiction  in  its 
service  area  is  proposing  for  adoption  or 
which  has  been  adopted.  The 
enforcement  methods  should  be 
specified. 

The  statute  or  ordinance  shall  have 
been  adopted  and  enforced  by  the  plan 
implementation  date  indicated  in 
Appendix  8,  unless  a  grace  period,  as 
provided  for  in  section  3  of  the  Policy, 
has  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  the  following  data 
by  January  30  of  the  following  year: 

a.  Total  number  of  new  homes  laii 
fuels)  constructed  in  the  utility's  service 
area  during  thp  past  calendar  year 
(broken  out  by  site  built,  modular,  and 
HUD-code  homes,  and  total  multifamily 
units) 

b  Total  number  of  new  electrically 
heated  homes  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  (broken  out  by  site  built,  modular, 
and  HUD-code  homes,  and  total 
multifamily  units). 

c.  Total  number  of  new  electrically 
heated  buildings  constructed,  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(s) 
described  in  the  customer's  plan  (broken 
out  by  site  built,  modular,  and  HUD- 
code  homes,  and  total  multifamily  units). 

Customers  who  are  operating  a  utility 
program  and/or  utility  service  standard 
should  take  all  necessary  steps  in  order 
to  avoid  double-counting  when  reporting 
the  above  information. 


B.  Commercial 

Under  this  alternative,  the  customer 
must  submit  the  codified  version  of  the 
MCS  which  a  jurisdiction  in  its  service 
area  is  proposing  for  adoption  or  which 
has  been  adopted  The  enforcement 
methods  must  be  specified.  In  addition. 
the  customer  must  indicate  what  steps 
the  jurisdiction  vhll  take  to  address  LAQ 
and  ventilation  requirements  of 
Bonneville's  NWECP. 

By  the  plan  submission  date  indicated 
in  Appendix  8.  the  customer  must 
submit  the  above  information  to 
Bonneville.  The  statute  or  ordinance 
must  be  operative  no  later  than  the  plan 
implementation  date  indicated  in 
Appendix  8.  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  the  following  data  to  Bonneville 
by  January  30  of  the  following  year 

1.  Total  number  of  newly  constructed, 
major  remodels,  and  retrofitted  (all 
fuels)  commercial  buildings  in  the 
utility's  service  area  during  the  past 
calendar  year. 

2.  Total  niunber  of  electically  heated 
newly  constructed,  remodeled,  and 
retrofitted  commecial  building  in  the 
utility's  service  area  during  the  past 
calendar  year. 

3.  Total  number  of  electrically  heated 
new,  remodeled,  and  retrofitted 
conunercial  buildings  in  the  utility's 
service  area  dining  the  past  calendar 
year,  to  the  standard(8)  described  in  the 
customer's  plan,  broken  out  by 
Bonneville  prototype. 

Appendix  5:  Achieving  Electrical 
Sanngs  by  Adopting  Alternative  or 
Equivalent  Building  Codes 

An  alternative  code  is  designed  to 
achieve  total  electical  savings  which, 
when  both  sector's  savings  are 
combined,  are  at  least  as  large  as  the 
electical  savings  expected  had  the 
Council's  residential  and  commercial 
MCS  been  implemented.  A  jurisdiction 
proposing  to  adopt  an  alternative  code, 
in  which  one  sectors'  total  electrical 
savings  is  expected  to  exceed  the  target 
electrical  savings  level  for  that  sector, 
can  use  those  excess  electrical  savings 
to  offset  electical  savings  below  the 
target  in  the  other  sector.  The 
alternative  code  path  may  be  pursued 
by  a  jurisdiction  only  when  the  sum  of 
each  sectors'  savings  at  least  equals  the 
aggregate  electrical  savings  target, 
which  itself  is  based  on  the  sum  of  the 
level  of  savings  for  the  two  sectors 
calculated  using  the  Council's  MCS. 
Section  3  of  this  policy  discusses  how 
the  utility  should  approach  the  electrical 
savings  equivalency  analysis. 


As  compared  to  alternative  codes, 
equivalent  codes  examine  each  sector 
individually.  They  differ  from  the  pre- 
approved  codified  versions  mentioned 
earlier,  but  provide  equivalent  savings. 
An  equivalent  code  must  achieve  at 
least  the  same  level  of  total  savings,  in 
each  sector  separately,  as  would  have 
been  achieved  by  implementing 
Bonneville's  Super  GOOD  CENTJS 
Program  in  the  residential  sector,  and 
the  Council's  commercial  MCS. 

A  customer  must  submit  a  copy  of  the 
alternative  or  equivalent  code  which  a 
jurisdiction  has  proposed.  In  addition, 
the  customer  must  indicate  how  the 
jurisdiction  plans  on  maintaining  LAQ 
and  ventilation  at  1983  levels. 
Bonneville  staff  will  attempt  to  assist 
customers  and  jurisdictions  wishing  to 
formulate  improved  building  codes. 

If  an  alternative  code  path  is  pursued, 
customers  are  encouraged  to  submit 
their  alternative  codes  at  the  earlies 
possible  date,  but  no  later  than  the  plan 
submission  date  indicated  in  Appendix 
8.  Both  codes  would  have  to  be 
implemented  and  enforced  by  the  plan 
implementation  date  indicated  in 
Appendix  8. 

A  customer  currently  relying  on 
jurisdictional  participation  in  the 
NWECP  as  at  least  part  of  its  Policy 
compliance  approach  must  submit  a 
letter  indicating  that  it  intends  to 
continue  to  rely  on  that  program 
participation  to  comply  with  the  Policy 
for  the  plan  coverage  period  indicated  in 
Appendix  6. 

For  either  the  equivalent  or 
alternative  code  approaches,  the 
customer  must  submit  its  residential  and 
commercial  plans  by  the  plan 
submission  date  indicated  in  Appendix 
8.  The  codes  must  be  implemented  and 
enforced  by  the  plan  implementation 
date  indicated  in  Appendix  8.  imless  a 
grace  period,  as  provided  for  in  Section 
3  of  the  PoUcy,  has  been  granted. 
Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year. 

A.  Total  new  homes  (broken  out  by 
site  built,  modular.  HUD-code  homes, 
and  total  multifamily  units)  and 
commercial  buildings,  (new,  major 
remodels,  and  retrofits]  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year. 

B.  Total  new  electrically  heated 
homes  (broekn  out  by  single-family 
modular,  HUD-code  homes,  site  built, 
and  multifamily)  and  commercial 
buildings  (new  construction,  retrofits, 
and  remodels)  in  the  utility's  service 
area  during  the  past  calendar  year. 

C  Total  new  electrically  heated 
homes  (broken  out  by  single-family 
modular,  HUD-code  homes,  site  built. 


and  total  multifamily)  and  commercial 
buildings  (broken  out  by  new 
construction,  major  remodels,  and 
retrofits  by  Bonneville  prototype  by 
square  footage)  in  the  utility's  service 
area  during  the  past  calendar  year,  to 
the  standard(s)  described  in  the 
customer's  plan. 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

For  a  more  complete  discussion  of  the 
date  required  to  evaluate  an  alternative 
or  equivalent  code,  refer  to  the  latest 
version  of  Bonneville's  MCS  Code 
Equivalency  Determination  Procedures 
A  copy  of  these  procedures  can  be 
obtained  by  contacting  your  nearest 
Bonneville  Area  or  District  Office. 

Appendix  6:  Achieving  Electrical 
Savings  by  Adopting  a  Codified 
Version  of  Ihe  MCS  as  a  Utility 
Service  Stmdard  ' 

If  a  utility  is  ciurently  relying  on  a 
utility  service  standard  as  at  least  part 
of  its  Policy  compliance  approach,  all 
the  utility  need  do  is  submit  a  letter 
indicating  that  it  wishes  to  continue  to 
rely  on  that  approach  to  comply  with  the 
Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8. 

A.  Residential 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 
electric  utility  hook-up  standard  for  new 
electrically  heated  residential  buildings. 
The  customer  would  simply  decline  tc^ 
serve  new  electrically  heated  buildings 
not  built  to  the  standard's  specifications. 
A  grace  period  would  be  allowed  for 
buildings  considered  by  Bonneville  to  be 
"under  construction"  at  the  time  the 
standard  was  adopted.  The  adoption  of 
a  utihty  service  standard  may  qualify 
the  utility  for  participation  in 
Bonneville's  NWECP. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  residential  plan  by  the  plan 
submission  date  indicated  in  Appendix 
8,  and  the  residential  service  standard 


'  Many  ciistomen  have  questioned  whether  they 
have  legal  aothority,  under  State  laws  to  impoie 
such  a  lervice  requirenient.  Bonnevitle  has 
examined  this  question  under  the  State  law*  of 
Oregon.  Washington.  Idaho,  and  Montana  and  haa 
reached  the  tentative  conc]n«ion  that  no  dear  legal 
impedunenti  exiat  in  these  States  to  conservation- 
oriented  utility  service  requirements.  While 
Bonneville  does  not  offer  legal  advice  to  customers, 
particularly  on  questions  of  State  law.  Bonneville 
legal  staff  are  available  to  discuss  these  preliminary 
conclusions  with  customers  and  their  legal  counsel 
Any  utility  considering  such  a  path  should  obtain 
independent  legal  advice  on  this  question 
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shall  be  adopted  and  enforced  by  the 
plan  implementation  date  indicated  in 
Appendix  8.  A  plan  must  contain:  (1)  A 
copy  of  the  standard  to  be  imposed,  (2) 
how  the  customer  plans  on  monitoring 
compliance  with  the  standard,  and  (3) 
what  lAQ  measures  and  activities  will 
be  pursued  to  at  least  achieve  lAQ  and 
ventilation  levels  of  Super  GOOD 
CENTS  construction,  which  is  designed 
to  at  least  maintain  1983  levels  of  lAQ 
and  ventilation. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirement  which  is  subsequently 
enjoined  or  invalidated  by  a  court.  In 
such  an  event,  the  customer  will  be 
given  a  reasonable  period  of  time  to 
choose  and  implement  another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  year: 

1.  Total  new  homes  (all  fuels] 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family  modular,  HUD-code 
homes,  site  built,  and  multifamily). 

2.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family  modular  HUD-code 
homes,  site  built,  and  multifamily). 

3.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  to  the 
8tandard(s)  described  in  the  customer's 
plan  (broken  out  by  single-family 
modular,  HUD-code  homes,  site  built, 
and  multifamily]. 

B.  Commercial 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 
electric  utility  hook-up  standard  for  new 
electrically  heated  commercial  buildings 
at  least  equal  to  the  Council's 
commercial  MCS.  The  customer  would 
simply  decline  to  service  new 
electrically  heated  buildings  not  built  to 
the  standard's  specifications.  A  grace 
period  would  be  allowed  for  buildings 
considered  by  Bonneville  to  be  "under 
construction"  at  the  time  the  standard 
was  adopted. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  Commercial  plan  by  the  plan 
submission  date  indicated  in  Appendix 
8,  and  the  commercial  service  standard 
shall  be  adopted  and  enforced  by  the 
plan  implementation  date  indicated  in 
Appendix  8,  unless  a  grace  period,  as 
provided  for  in  section  3  of  the  policy, 
has  been  granted.  A  plan  must:  (1) 
Contain  a  copy  of  the  standard  to  be 
imposed,  and  (2)  indicate  how  the 
customer  plans  on  monitoring 
compliance  with  the  standard. 


No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirement  which  is  subsequently 
enjoined  or  invahdated  by  a  court.  In 
such  an  event,  the  customer  will  be 
given  a  reasonable  period  of  time  to 
choose  and  implement  another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  year 

1.  Total  new  conunercial  buldings, 
major  remodels,  and  retrofits  (all  fuels] 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year. 

2.  Total  electrically  heated  new, 
remodeled,  and  retro^tted  commercial 
buildings  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year  (broken  out  by  Bonneville 
prototype). 

3.  Total  electrically  heated  new, 
remodeled,  and  retrofitted  commercial 
buildings  constructed  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standard(s)  described  in  the 
customer's  plan  (broken  out  by 
Bonneville  prototype). 

Appendix  7:  Achieving  Electrical 
Savings  by  Adopting  an  Alternative  or 
Equivalent  Utility  Service  Standard 

This  path  is  actually  two  alternative 
paths.  If  an  equivalent  utility  service 
standard  approach  is  pursued,  a 
customer  may  choose  to  adopt  a  utility 
service  standard  which  is  not  one  of  the 
codified  versions,  but  which  is  expected 
to  achieve  at  least  the  same  level  of 
total  electrical  savings  in  each  sector 
separately  as  would  have  been  achieved 
by  adopting  Bonneville's  Super  GOOD 
CENTS  Program  in  the  residential 
sector,  and  the  Council's  MCS  for  the 
commercial  sector.  Alternatively,  the 
customer  may  choose  to  adopt  utihty 
service  standards  for  the  residential  and 
commercial  sectors  which  when  taken 
together,  achieves  at  least  the  same 
level  of  total  electrical  savings  as  would 
have  been  achieved  had  the  customer 
adopted  the  Council's  commercial  and 
residential  MCS.  This  latter  option  is 
referred  to  as  an  alternative  utility 
service  standard. 

If  a  utility  is  currently  relying  on  a 
utility  service  standard  as  at  least  part 
of  its  Policy  compliance  approach,  all 
the  utility  need  do  is  submit  a  letter 
indicating  that  it  wishes  to  continue  to 
rely  on  that  approach  to  comply  with  the 
Policy  for  the  plan  coverage  period 
indicated  in  Appendix  8. 

If  an  alternative  or  equivalent  utility 
service  standard  approach  is  pursued,  a 
customer  shall  submit  to  Bonneville  (1)  a 
copy  of  the  proposed  service 
standard(s):  (2)  a  description  of  the 


enforcement  method(s);  (3)  a  description 
of  the  methods  used  to  at  least  achieve 
LAQ  and  ventilation  levels  of  Super 
GOOD  CENTS  construction,  which  is 
designed  to  at  least  maintain  1983  levels 
of  LAQ  and  ventilation:  and  (4)  a  copy  of 
the  analysis  used  to  verify  that  the 
proposed  service  8tandard(8)  will 
achieve  the  required  total  electrical 
savings.  This  material  shall  be 
submitted  by  the  plan  submission  date 
indicated  in  Appendix  B,  and  both 
service  standards  shall  be  adopted  and 
enforced  by  the  plan  implementation 
date  indicated  in  Appendix  8. 

Finally,  the  customer  shall  submit  to 
Bonneville  the  following  data  by 
January  30  of  the  following  year 

A.  Total  new  homes  (broken  out  by 
site  built,  modular,  HUD-code  homes, 
and  total  multifamily  units)  and 
commercial  buildings  (all  fuels  broken 
out  by  new  construction,  major 
remodels,  and  retrofits]  in  the  utility's 
service  area  during  the  past  calendar 
year. 

B.  Total  new  electrically  heated 
homes  (for  single-family,  broken  out  by 
site  built,  modular,  HUD-code  homes, 
and  total  multifamily  imits)  and 
commercial  buildings  (broken  out  by 
new  construction,  remodel,  and  retrofits) 
in  the  utility's  service  areas  during  the 
past  calendar  year. 

C.  Total  new  electrically  heated 
homes  (for  single-family,  broken  out  by 
site  built,  modular,  HUD-code  homes, 
and  total  multifamily  units]  and 
commercial  buildings  (new  construction, 
remodels,  and  retrofits]  constructed  in 
the  utility's  service  area  during  the  past 
calendar  year,  to  the  standard(s] 
described  in  the  customer's  plan  by 
Bonneville's  prototype). 

For  a  detailed  description  of  the  data 
required  to  evaluate  an  alternative  or 
equivalent  code,  and  the  evaluation 
criteria,  the  customer  and/or  jurisdiction 
is  advised  to  consult  the  latest  version 
of  Bonneville's  MCS  Code  Equivalency 
Determination  Procedures.  A  copy  of 
these  procedures  can  be  obtained  by 
contacting  your  local  Bonneville  Area  or 
District  Office. 

Appendix  8:  Submittal  and 
Implementation  Schedule  for  MCS 
Surcharge  Policy 

Plan  Submission  Date:  December  16. 

1988 
Plan  Implementation  Date:  January  16, 

1989 
Plan  Coverage  Period:  Calendar  Year 

1989 


Issued  in  Portland.  Oregon,  on  November  9, 
1988. 

Jack  Robsitsoo, 

Deputy  Administrator. 

[FR  Doc.  88-26880  Filed  11-18-88;  8:45  am] 

WLUNOCOOE  MSO-01-M 


Economic  Regulatory  Administration 
[ERA  Docket  Na  •8-47-NG] 

Dome  Petroleum  Corp.;  Order  Granting 
Auttiorixation  To  Import  Natural  Gas 

agency:  Economic 
RegulatoryAdministration,  DOE, 
action:  Notice  of  order  granting 
authorization  to  import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Dome 
Petroleum  Corporation  (Dome 
Petroleum)  authorization  to  import 
Canadian  natural  gas.  The  order  issued 
in  ERA  Docket  No.  88-47-NG  authorizes 
Dome  Petroleum  to  import  up  to  166.1 
Bcf  of  natural  gas  for  sale,  under  a  long- 
term  gas  purchase  contract,  to  Northern 
States  over  a  term  beginning  November 
1. 1988,  through  October  31,  2001. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
(202)  56B-M78.  The  docket  room  is  open 
between  the  hours  of  8:00  a jn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  November  14, 
1988. 

Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-26882  Filed  11-18-86:  8:45  am] 

BILLING  CODE  S4S0-«1-M 


Federal  Energy  Regulatory 
Commission 

[Projact  No.  10199-000] 

City  of  Klamath  FaHs,  OR;  Intention  to 
Prepare  an  Environmental  Impact 
Statement,  and  Notice  of  Public 
Scoping  Meetings 

November  14, 1988. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  license  for  the 
construction  and  operation  of  the 
proposed  Salt  Caves  Project,  FERC  No. 
10199-000,  on  the  Klamath  River  in 
Klamath  County,  Oregon.  The  FERC 
staff  has  determined  that  licensing  the 


proposed  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
envirorunent.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  proposed 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  sta^s  EIS  will  objectively  consider 
both  site  specific  and  cumulative 
environmental  impacts  of  the  proposed 
project  and  reasonable  alternatives,  and 
will  include  an  economic,  financial  and 
engineering  analysis. 

A  draft  EIS  will  be  issued  in  July  1989 
and  circulated  for  review  by  all  the 
interested  parties.  All  comments  filed  on 
the  draft  EIS  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EIS.  The 
stafrs  conclusions  and 
recommendations  will  then  be  presented 
for  the  consideration  of  the  Commission 
in  reaching  its  final  licensing  decision. 

Scoping  Meetings 

On  Tuesday,  December  20, 1988,  the 
staff  will  conduct  a  public  scoping 
meeting  in  Klamath  Falls,  from  7  p.m.  to 
10  p.m.,  at  the  Klamath  County 
Fairgrounds.  Main  Exhibit  Building.  3531 
South  6th  Street.  The  next  day, 
Wednesday,  December  21.  isisa.  the 
staff  will  conduct  a  scoping  session 
oriented  toward  agencies  and  regional 
interests  in  Portland,  from  10  a.m.  to  2 
p.m.,  at  the  Red  Lion  Inn  Lloyd  Center, 
1000  NE.  Multnomah  Street. 

All  interested  individuals, 
organizations,  tribes,  and  agencies  are 
invited  to  attend  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
upcoming  EIS. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  QS,  (2)  encourage  statements 
from  the  public  and  experts  on  the 
issues  that  should  be  analyzed  in  the 
EIS.  including  points  of  view  in 
opposition  to.  or  in  support  of.  the  staffs 
preliminary  views;  and  (3)  solicit  from 
the  meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  thereby  become  a  part 
of  the  formal  record  of  the  Commission 
proceeding  on  the  proposed  Salt  Caves 
Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Organizations,  agencies  and 
individuals  with  environmental 


expertise  and  concerns  are  encouraged 
to  attend  the  meetings  and  to  assist  the 
staff  in  defining  and  clarifying  the  issues 
to  be  addressed  in  the  EIS. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record.  In 
addition,  written  scoping  comments  may 
be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  until  January  20, 1989.  All 
correspondence  should  clearly  show  the 
following  caption  on  the  first  page:  Salt 
Caves  Project,  Oregon,  Docket  No.  P- 
10199-000. 

A  preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  all  interested  parties. 

All  those  that  are  formally  recognized 
by  the  Commission  as  interveners  in  the 
Salt  Caves  Project  proceeding  are  asked 
to  refrain  from  engaging  the  staff  in 
discussion  of  the  merits  of  the  project 
outside  of  the  announced  meetings. 

For  further  information  please  contact 
Frank  Karwoski  at  (202)  376-9284. 
Loto  D.  Caahell,     . 
Secretary. 
(FR  Doc.  88-26815  Filed  ll-18-88A45aml 

BILUNG  CODE  tZU-OI-M 


[Docket  No.  RPt9-19-000I 

Colorado  Interstate  Gas  Co.;  Petition 
for  TarW  Waiver 

November  la  198a 

Take  Notice  that  on  November  7, 1988. 
Colorado  Interstate  Gas  Company 
("GIG"),  2  North  Nevada  Avenue, 
Colorado  Springs,  Colorado  80903 
("Applicant"),  filed  in  Docket  No.  RP89- 
19-000  a  Petition  for  Waiver  of  Tariff 
Provisions  pursuant  to  Rule  207  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations. 

CIG  seelcs  waiver  of  §  24.3  of  the 
General  Terms  and  Conditions  of  CIG's 
F.E.R.C.  Gas  Tariff.  Original  Volume  No. 
1.  As  set  forth  more  fully  in  the  Petition, 
grant  of  the  petition  will  allow  CIG  to 
waive  the  requirement  that  filings  to 
change  the  Gas  Research  Institute 
("GRI")  Adjustment  Charge  be  made  at 
least  45  days  prior  to  the  proposed 
effective  date.  CIG  states  this  waiver  is 
necessary  due  to  the  timing  of  the 
Commission's  action  in  Docket  No. 
RP88-182-000  where  the  Conmiission 
has  stated  that  it  intends  to  establish  the 
level  of  GRI  funding  on  or  before 
November  30.  1988. 
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Copies  of  this  filing  have  been  served 
on  all  of  CIG's  jurisdictional  sales 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Nov.  23. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[re  Doc.  B8-26ai0  Filed  11-18-88;  8:45  am] 

BILUNG  COOC  6717-01-M 

[Docket  No.  TA89-1-4-000,  TM89-2-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates 

November  16, 1988. 

Take  notice  that  on  November  8. 1988. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State),  120  Royall  Street. 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission 
Thirteenth  Substitute  Twenty-First 
Revised  Sheet  No.  7  in  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1 
containing  changes  in  rates  for  its 
wholesale  jurisdictional  services  for 
effectiveness  on  January  1, 1989.  In  the 
same  filing.  Granite  State  tendered 
Sixteenth  Revised  Sheet  No.  8  and 
Seventeenth  Revised  Sheet  No.  8 
containing  changes  in  the  rates  for 
storage  service  under  its  Rate  Schedule 
GSS  in  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  for  effectiveness 
on  October  1. 1988  and  January  1. 1989. 
respectively. 

According  to  Granite  State,  the  rate 
changes  on  Thirteenth  Substitute 
Twenty-First  Revised  Sheet  No.  7  reflect 
revised  purchase  gas  costs  and  its  first 
annual  purchased  gas  adjustment  filing 
under  the  regulations  prescribed  in 
Order  Nos.  483  and  483-A.  Granite  State 
further  states  that  data  in  the  filing 
contain  an  assessment  of  past 
performance,  required  by  the 
regulations.  It  is  stated  that  Granite 
S'ate's  actual  purchase  costs  exceeded 


projected  gas  costs  for  one  month,  ]une. 
1988,  by  103  percent  because  of 
unanticipated  changes  in  customer 
requirements  for  storage  deliveries. 
Also,  Granite  State  states  that  the 
instant  filing  reflects  the  purchase  of 
Canadian  gas  for  the  first  time  on  a  firm 
basis  from  Shell  Canada  Limited 
through  the  facilities  authorized  in 
Docket  No.  CP87-39-000  and  a  purchase 
contract  approved  by  the  Economic 
Regulatory  Administration  in  Opinion 
and  Order  No.  187. 

According  to  Granite  State,  the 
revised  rates  on  Thirteenth  Substitute 
Twenty-First  Revised  Sheet  No.  7  are 
applicable  to  wholesale  sales  to  its  two 
jurisdictional  customers.  Bay  State  Gas 
Company  (Bay  State)  and  Northern 
Utilities,  Inc.  (Northern  Utilities). 

Granite  State  further  states  that  the 
revised  rates  for  its  Rate  Schedule  GSS 
storage  service  track  changes  in  CNG 
Transmission  Corporation's  Rate 
Schedule  GSS  that  Granite  State  is 
authorized  to  track  on  a  current  basis.  It 
is  said  that  the  Rate  Schedule  GSS 
storage  service  is  rendered  for  Bay 
State. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  in  Docket  No.  TA89-l-4-<K)0 
should  be  filed  on  or  before  December  6, 
1988,  and  all  such  motions  or  protests  in 
Docket  No.  TM89-2-4-000  should  be 
filed  on  or  before  November  23. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  88-26811  Filed  11-18-88:  8:45  am] 
BILUNG  CODE  6717-01-11 


[Docket  No.  RP8S-225-001] 

Inter-City  Minnesota  Pipelines  Ltd^ 
Inc.;  Compliance  Filing 

November  15, 1988. 

Take  notice  that  on  November  4, 1988, 
Inter-City  Minnesota  Pipelines  Ltd..  Inc. 
("Inter-City").  245  Yorkland  Boulevard. 
North  York.  Ontario,  Canada  MJ2  IRI, 
tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  to  comply  with 
the  order  issued  in  this  docket  on 
August  26, 1988  and  October  5. 1988: 
Substitute  Thirty-First  Revised  Sheet 

No.  4 
First  Substitute  Thirty-First  Revised 

Sheet  No.  4 
Second  Revised  Sheet  No.  55 
Fourth  Revised  Sheet  No.  56 
Substitute  Second  Revised  Sheet  No. 

56-A 
Substitute  Original  Sheet  No.  56-B 
Substitute  Third  Revised  Sheet  Nos.  57 

and  58 
Substitute  Original  Revised  Sheet  No. 

58-A 
Substitute  Fourth  Revised  Sheet  No.  59 
Substitute  Fifth  Revised  Sheet  No.  60 
Substitute  Sixth  Revised  Sheet  No.  61 
Substitute  Second  Revised  Sheet  Nos. 

61-A  and  61-B 
Substitute  Third  Revised  Sheet  No.  61-C 
Substitute  Second  Revised  Sheet  No. 

61-D 
Substitute  Third  Revised  Sheet  No.  62 
Substitute  Fourth  Revised  Sheet  No.  63 
Substitute  Second  Revised  Sheet  No.  64 
Original  Sheet  Nos.  64-A,  64-B,  64-C, 

64-D 
Substitute  First  Revised  Sheet  No.  65 

Those  orders  required  Inter-City  to 
file  revised  tariff  sheets  to  comply  with 
Order  Nos.  483  and  483-A. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  Washington, 
DC  20426.  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  22. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 


intervene  in  this  proceeding  is  not 

required  to  file  a  further  petition.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26812  Filed  11-18-88;  8:45  am] 

BltXINQ  COOC  e717-01-M 


[Docket  No.  RP89-20-000] 

Jupiter  Energy  Corp.;  Petition  for 
Waiver 

November  14, 1988. 

Take  notice  that  on  November  7. 1988, 
Jupiter  Energy  Corporation  (Jupiter)  filed 
a  petition  for  waiver  under  Order  Nos. 
493  and  493-A  requiring  electronic 
media  when  submitting  FERC  filing  and 
forms. 

Jupiter  states  that  it  does  not  have  the 
computer  capability  to  file  the 
information  required  on  electronic 
media  and  that  acquiring  this  capability 
would  cause  Jupiter  severe  economic 
hardship. 

Jupiter  states  that  it  operates  an 
offshore  gas  gathering  system  which 
consists  of  four  pipelines  comprising  a 
total  of  20.9  miles.  Jupiter  states  that  a 
total  of  four  operating  employees 
monitor  and  maintain  the  system.  Due  to 
the  limited  operations,  Jupiter's 
accounting  records  are  maintained 
manually  and  all  FERC  filings  are 
prepared  manually. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
(re  Doc.  88-26813  Filed  11-1&-88;  8:45  am] 

BILUNG  CODE  •717-01-M 


[Docket  No.  RP86-52-011] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

November  16, 1988. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  ("Kentucky 
West")  on  November  7, 1988,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
First  Revised  Sheets  Nos.  5  and  6  to  its 
FERC  Gas  Tari^,  Second  Revised 
Volume  No.  1,  to  become  effective 
March  2, 1986. 

Kentucky  West  states  that  its 
proposed  tariff  changes  are  in 
compliance  with  the  Commission's  order 
in  these  proceedings  dated  June  22. 1988, 
requiring  that  Kentucky  West  eliminate 
the  minimum  commodity  bill  from  its 
Rate  Schedule  PLS-1,  effective  March  2, 
1986. 

Kentucky  West  further  states  that  by 
its  filing,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
interest  or  carrying  charges  applicable 
thereto,  to  which  it  may  become  entitled 
after  a  final  Commission  decision  on  all 
issues  in  these  proceedings  or  as  a  result 
of  a  final  decision  in  Kentucky  West 
Virginia  Gas  Company  v.  FERC,  Nos. 
87-1837  and/or  88-1769  (D.C.  Cir.J,  or  as 
a  result  of  any  other  judicial  and/or 
Commission  decisions. 

Kentucky  West  goes  on  to  state  in  its 
filing  that  it  is  placing  its  Rate  Schedule 
PLS-1  customers  on  notice  that  it 
intends  to  pursue  its  right  to  the 
effectiveness  of  the  minimum 
commodity  bill  in  its  Rate  Schedule 
PLS-1  from  March  2, 1986,  forward,  and 
that  if,  as  a  result  of  final  Commission  or 
judicial  action  in  any  proceeding,  it  is 
determined  that  Kentucky  West  should 
have  been  allowed  to  retain  the 
minimum  commodity  bill,  or  any 
modification  thereof,  in  its  Rate 
Schedule  PLS-1,  for  any  period  from 
March  2, 1988,  forward,  Kentucky  West 
will  demand  recovery  of  any  amounts  to 
which  it  is  entitled. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.322  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  23, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 


BEST  COPY  AVAILABLE 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  publi 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[re  Doc.  88-26814  Filed  11-18-88;  8:45  amj 

BILUNQ  COOC  •717-01-11 


[Docket  No.  RP89-21-000] 

National  Fuel  Gas  Suppty  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  16, 1988. 

Take  notice  that  on  November  9, 1988. 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  tariff  sheets: 

Substitute  Fourth  Revised  Sheet  No.  69 
Fourth  Revised  Sheet  No.  71.  page  1  of  2 
Fourth  Revised  Sheet  No.  71.  page  2  of  2 
First  Revised  Sheet  No.  71-A.  page  1  of  2 
First  Revised  Sheet  No.  71-A.  page  2  of  2 
First  Revised  Sheet  No.  71-B,  page  1  of  2 
First  Revised  Sheet  No.  71-B.  page  2  of  2 
First  Revised  Sheet  No.  71-C 
Fourth  Revised  Sheet  No.  72,  page  1  of  2 
Fourth  Revised  Sheet  No.  72.  page  2  of  2 
First  Revised  Sheet  No.  72-A.  page  1  of  3 
First  Revised  Sheet  No.  72-A.  page  2  of  3 
First  Revised  Sheet  No.  72-A.  page  3  of  3 
First  Revised  Sheet  No.  72-B,  page  1  of  2 
First  Revised  Sheet  No.  72-B,  page  2  of  2 
First  Revised  Sheet  No.  72-C 
First  Revised  Sheet  No.  72-D 

National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
to  be  billed  to  National  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  of  Section  20  of 
the  General  Terms  and  Conditions  to 
National's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  National  further 
states  that  its  pipehne-suppliers  which 
have  received  approval  to  flow-through 
take-or-pay  charges  to  National  are: 
Tennessee  Gas  Pipeline  Company, 
Texas  Eastern  Transmission 
Corporation.  CNG  Transmission 
Corporation.  Columbia  Gas 
Transmission  Corporation  and 
Transcontinental  Gas  Pipe  Line 
Corporation. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  the  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  23, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26816  Filed  11-18-88;  8:45  am] 

aiLUNG  CODE  6717-01-M 


[Docket  No.  TA89-1-41-000] 


Paiute  Pipeline  Co^ 
Conference 


Technical 


November  15, 1988. 

Pursuant  to  the  Commission  letter 
order  which  issued  on  October  31, 1988, 
a  technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Thursday,  December  8, 
1988  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26819  Filed  11-18-88;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP8S-257-001 1 

Sea  Robin  Pipeline  Co.;  Compliance 
Tariff  Filing 

November  16, 1988. 

Take  notice  that  on  November  10, 
1988  Sea  Robin  Pipeline  Company  (Sea 
Robin)  in  accordance  with  the 
Commission's  Order  of  October  31, 1986 
in  Docket  No.  RP88-257  submitted  the 
following  revised  tariff  sheets: 

Substitute  First  Revised  Sheet  No.  29 
Substitute  First  Revised  Sheet  No.  30 
Substitute  First  Revised  Sheet  No.  31 
Substitute  First  Revised  Sheet  No.  40 
Substitute  First  Revised  Sheet  No.  42 
Substitute  Second  Revised  Sheet  No.  51 
Substitute  Second  Revised  Sheet  No.  52 
Substitute  First  Revised  Sheet  No.  53 
Substitute  First  Revised  Sheet  No.  54 
Substitute  First  Revised  Sheet  No.  55 


Substitute  First  Revised  Sheet  No.  57 
Substitute  First  Revised  Sheet  No.  58 
Substitute  First  Revised  Sheet  No.  59 
Substitute  First  Revised  Sheet  No.  62 
Substitute  Second  Revised  Sheet  No.  63 
Substitute  Second  Revised  Sheet  No.  65 
Substitute  First  Revised  Sheet  No.  67 
Substitute  First  Revised  Sheet  No.  70 
Substitute  First  Revised  Sheet  No.  71 
Substitute  Second  Revised  Sheet  No.  72 
Substitute  Second  Revised  Sheet  No.  73 
Substitute  First  Revised  Sheet  No.  74 
Substitute  Second  Revised  Sheet  No.  75 
Substitute  First  Revised  Sheet  No.  78 
Substitute  First  Revised  Sheet  No.  81 
Substitute  Second  Revised  Sheet  No.  84 
Substitute  First  Revised  Sheet  No.  87 
Substitute  First  Revised  Sheet  No.  94 
Substitute  First  Revised  Sheet  No.  95 
Substitute  First  Revised  Sheet  No.  96 
Substitute  First  Revised  Sheet  No.  104 
Substitute  First  Revised  Sheet  No.  106 

Sea  Robin  states  that  this  filing  is 
made  pursuant  to  Ordering  Paragraph  B 
of  the  Commission's  Oct.  31, 1988  Order 
in  Docket  No.  RP88-257. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  motions  to 
intervene  or  protest  should  be  filed  on  or 
before  November  23. 1988. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell, 
Secretaiy. 

[FR  Doc.  88-26817  Filed  11-18-88;  8:45  am] 
nLLiNG  COOE  nn^y-H 


[Docket  No.  RP88-267-002] 

Soutt)  Georgia  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  16, 1988. 

Take  notice  that  on  November  7, 1988, 
South  Georgia  Natural  Gas  Company 
(South  Georgia]  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff  to  be  effective  October  1, 1988: 
Substitute  Original  Sheet  No.  4C 
South  Georgia  states  that  the 
proposed  tariff  sheet  is  being  submitted 
in  compliance  with  the  Commission's 
order  of  October  28, 1988  in  Docket  Nos. 
RP88-267-000  and  RP88-267-001,  South 
Georgia's  proceeding  to  flow  through 


take-or-pay  buy-out  and  buy-down 
charges  allocated  to  it  by  Southern 
Natural  Gas  Company.  The  aforesaid 
tariff  sheet  reflects  revised  charges 
based  upon  the  inclusion  of  interruptible 
customers  in  the  cost  allocation 
calculations. 

South  Georgia  states  that  copies  of  the 
filing  were  mailed  to  all  of  its 
jurisdictional  purchasers  and  interested 
state  commissions,  as  well  as  the  parties 
to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  to  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  285.211  or  385.214]. 
All  such  motions  to  protest  should  be 
filed  on  or  before  November  23, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26818  Filed  11-18-88;  8:45  am] 

BILLING  COOE  6717-01-11 


Office  of  Hearings  And  Appeals 

Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  $3,764.93 
plus  accrued  interest  obtained  by  the 
DOE  under  the  terms  of  a  Remedial 
Order  issued  to  Tom  O'Neal,  owner  of 
O'Neal's  Service  Center  (O'Neal).  The 
funds  will  be  available  to  customers 
who  purchased  motor  gasoline  from 
O'Neal  during  the  period  August  1, 1979 
through  July  24. 1980. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  on  or  before  December 
21, 1988,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  KEF-^17. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  funds  obtained  from  O'Neal. 
The  funds  are  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  escrow  account  funded  by  O'Neal 
pursuant  to  the  Remedial  Order.  The 
DOE  has  tentatively  established 
procedures  under  which  purchasers  of 
O'Neal's  motor  gasoline  during  the  audit 
period  (August  1, 1979  through  July  24, 
1980)  may  file  claims  for  refunds. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of  1 
p.m.  and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

Dated:  November  14, 1988. 
George  B.  Bteznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  14, 1988. 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  O'Neal's  Service 
Center. 

Date  of  Filing:  September  19, 1988. 
I      Case  Number:  KEF-0117. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 


remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  5ee  10 
CFR  Part  205,  Subpart  V.  On  September 
19, 1988,  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Remedial  Order  issued  by  the  DOE  to 
Tom  O'Neal,  the  owner  of  O'Neal's 
Service  Center  (O'Neal). 

/.  Background 

O'Neal  was  a  "retailer"  of  motor 
gasoline  as  that  term  was  defined  in  10 
CFR  212.31  and  operated  a  retail  outlet 
in  Corona.  California  during  the  period 
of  price  controls.  An  ERA  audit  of 
O'Neal's  records  revealed  that  between 
August  1, 1979  and  July  24, 1980  (the 
audit  period),  O'Neal  committed 
possible  price  violations  with  respect  to 
its  retail  sales  of  motor  gasoline  in 
violation  of  10  CFR  212.93.  On  February 
24, 1981,  the  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  Tom  O'Neal 
d/b/a  O'Neal's  Service  Center  alleging 
that  the  firm  had  overcharged  its 
customers  and  that  Mr.  O'Neal  was 
personally  liable  for  the  violations  and 
should  remit  the  amount  of  $7,310.55 
plus  interest. 

Mr.  O'Neal  filed  a  Statement  of 
Objections  to  the  PRO  on  August  23, 
1981.  On  September  29, 1982,  the  DOE 
denied  the  Statement  of  Objections  and 
issued  the  PRO  as  a  final  Remedial 
Order  (RO).  Tom  ONeal,  10  DOE 
H  83,011  (1982).  The  RO  was 
subsequently  affirmed  by  the  Federal 
Energy  Regulatory  Commission  on 
November  4, 1983.  Tom  ONeal,  25  FERC 
D  51,215  (1983),  affg  23  FERC  I  62,308 
(1983)  (Proposed  Decision).  In  July  1987. 
the  ERA  agreed  to  accept  $3,764.93  in 
full  settlement  of  O'Neal's  refund 
obligation  under  the  RO.'  See  July  30. 
1987  letter  from  Richard  L.  Farman  of 
the  ERA  to  Randolf  W.  Katz.  Counsel  for 
O'Neal.  On  Agugust  15. 1988.  the  final 
payment  was  received  by  the  DOE  and 
placed  in  an  escrow  account  maintained 
by  the  U.S.  Treasury.  This  Decision 
concerns  the  distribution  of  the  funds  in 
the  O'Neal  escrow  account,  plus  accrued 
interest. 

//.  Jurisdiction  and  Authority 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  Part  205,  Subpart  V.  The  DOE 


'  This  amount,  representing  one-half  of  the 
principal  overcharge  amount  of  $7,319.55  plua  a 
three  percent  penalty,  was  oiginally  offered  to  Mr. 
O'Neal  in  1982.  In  the  )uly  3a  1987  letter,  the  ERA 
acknowleged  that  Mr.  O'Neal  had  been  willing  to 
accept  the  earlier  settlement  offer  in  1982  if  certain 
matters  had  been  clarified. 


policy  is  to  use  the  Subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  I  82,553  (1982),  and  Office  of 
Enforcement.  9  DOE  \  82,508  (1981): 
Office  of  Enforcement.  8  DOE  |  82,597 
(1981). 

We  have  considered  the  record  in  the 
present  case  and  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  O'Neal 
Remedial  Order  fund.  We  will  therefore 
grant  the  ERA's  petition  and  assume 
jurisdiction  over  this  fund. 

///.  Proposed  Refund  Procedures 

A.  Showing  of  Injury 

We  propose  that,  in  order  to  be 
eligible  for  a  refund,  an  applicant  must 
establish  that  it  was  injured  as  a  result 
of  O'Neal's  overcharges.  See  10  CFR 
205.280.  As  previously  stated,  O'xNeal 
sold  motor  gasoline  to  retail  customers. 
Therefore,  only  end-users,  or  ultimate 
consumers,  of  O'Neal  motor  gasoline 
who  were  injured  by  the  overcharges 
will  be  eligible  for  refunds  in  this 
proceeding.  See.  e.g..  Clean  Machine. 
Inc..  17  DOE  \  85,251  (1988).  In  order  to 
demonstrate  injury,  end-user  applicants 
will  be  required  to  document  the  volume 
of  motor  gasoline  that  they  purchased 
from  O'Neal  during  the  August  1. 1979 
through  July  24, 1980  audit  period. 
Unlike  regulated  firms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
regulatory  period.  They  were  therefore 
not  required  to  keep  records  which 
would  show  whether  they  passed 
through  cost  increases  in  sales  of  other 
products  or  services.  An  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  goods  and  services  which 
were  not  covered  by  the  petroleum  price 
regulations  would  therefore  be  beyond 
the  scope  of  a  special  refund  proceeding. 
See  Texas  Oil  &  Gas  Corp..  12  DOE 
\  85,069  at  88,209  (1984),  and  cases  cited 
therein.  Consequently,  end-users  of 
O'Neal's  motor  gasoline  will  not  be 
required  to  make  a  detailed 
demonstration  of  injury  in  order  to 
establish  eligibility  for  a  refund.  They 
will  only  be  required  to  document  their 
purchase  volumes  from  O'Neal. 

B.  Calculation  of  Refund  /\mounts 

In  order  to  determine  the  potential 
refund  amounts  for  applicants  in  this 
proceeding,  we  propose  to  adopt  a 
volumetric  refund  presumption.  The 
volumetric  refund  presumption  treats 
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O'Neal's  overcharges  as  if  they  were 
spread  equally  over  all  gallons  of  motor 
gasoline  that  O'Neal  sold  during  the 
audit  period.  In  the  present  case,  we 
propose  to  use  this  methodology  for 
reasons  of  administrative  efficiency 
since,  during  the  12-month  audit  period, 
there  were  a  large  number  of  separate 
pricing  periods  with  differenct  per  gallon 
overcharge  amounts  for  each  grade  of 
motor  gasoline. 

Under  the  volumetric  method,  a 
claimant  that  adequately  demonstrates 
its  purchase  volumes  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  of  motor  gasoline  that  it 
purchased  from  O'Neal  during  the  audit 
period  times  the  volumetric  factor.*  The 
volumetric  factor  in  this  case  equals 
$0.00678  per  gallon."  In  addition,  a 
successful  claimant  will  receive  a 
proportionate  share  of  the  interest  that 
has  accrued  in  the  O'Neal  escrow 
account. 

As  in  previous  cases,  we  propose  to 
establish  a  minimum  amount  of  $15  for 
refund  claims.*  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  for  refunds 
of  less  than  $15  outweighs  the  benefits 
of  restitution  in  those  situations.  See, 
e.g..  Uban  Oil  Co..  9  DOE  H  82.541  at 
85.225  (1982).  See  also.  10  CFR 
205.286(b). 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Before  implementing 
the  procedures  outlined  in  this  Proposed 
Decision,  we  intend  to  publicize  it  in 
order  to  solicit  comments  from  any 
interested  parties.  All  comments  must 
be  filed  with  the  Office  of  Hearings  and 


'The  volumetric  refund  presumption  is 
rebuttable.  Because  we  realize  that  the  Impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount,  a  claimant  may  submit  evidence 
detailing  the  specific  overcharges  that  it  incurred  in 
order  to  be  eligible  for  a  larger  refund.  See,  e.g.. 
Standard  Oil  Co.  (lndiana)/Army  and  Air  Force 
Exchange  Service,  12  DOE  |85.015  (1964). 

'  We  computed  this  figure  by  dividing  the 
S3.764.93  settlement  amount  by  the  555.012  gallons 
of  motor  gasoline  sold  by  O'Neal  during  the  audit 
period. 

*  Under  the  volumetric  method  we  have  proposed 
in  this  proceeding,  we  calculate  that  an  applicant 
must  have  purchased  at  least  2.211  gallons  of  motor 
gasoline  from  O'Neal  during  the  twelve-month  audit 
period  in  order  to  qualify  for  the  minimum  Sl5 
refund.  In  contrast,  according  to  Energy  Information 
Administration  data,  the  average  motorist 
consumed  approximately  590  gallons  of  motor 
gasoline  per  car  during  the  audit  period. 
Consumption  Patterns  of  Household  Vehicles.  June 
1979  to  December  1980.  DOE/ElA-0319  at  12  and  13. 
Accordingly,  we  anticipate  that  although  many 
individual  motorists  who  purchased  motor  gasoline 
from  O'Neal  may  have  legitimate  claims,  most  of 
those  claims  will  fall  below  the  $15  threshold. 
However,  it  is  possible  that  there  are  governmental 
entities  or  businesses  with  multiple  vehicles  that 
purchased  motor  gasoline  from  O'Neal  on  a  regular 
basis  and  in  sufficient  quantities  to  qualify  for  a 
refund 


Appeals  within  30  days  of  the 
publication  of  this  Proposed  Decision  in 
the  Federal  Register. 

Any  fimds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.A.  §§4501-4507.  The 
PODRA  requires  that  the  Secretary  of 
Energy  determine  annually  the  amount 
of  oil  overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
the  OHA,  and  any  funds  in  the  O'Neal 
escrow  account  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  O'Neal 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 
It  Is  Therefore  Ordered  That: 
The  refimd  amount  remitted  to  the 
Department  of  Energy  by  Tom  O'Neal 
(O'Neal  Service  Center)  pursuant  to  the 
Remedial  Order  issued  on  September  29, 
1982  will  be  distributed  in  accordance 
with  the  foregoing  decision. 

[FR  Doc.  88-26884  Filed  11-18-88;  8:45  am] 

BIUJNG  CODE  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-347»-6] 

Agency  Information  Collection 
Activities  Under  OK/IB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sandy  Farmer  at  EPA  (202)  382-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  Motor  Vehicle  Exclusion 
Requests  (EP  ICR  #0012).  This  is  a 


request  for  renewal  of  an  existing 
collection. 

Abstract-  Motor  vehicle 
manufacturers  that  request  the 
Environmental  Protection  Agency  to 
determine  whether  a  particular  type  of 
vehicle  is  excluded  from  coverage  under 
the  Clean  Air  Act  must  submit 
specifications  of  the  vehicle,  including 
its  size,  use,  and  top  speed. 

Burden  Statement-  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  2  hours  per 
response  including  time  for  reviewing 
instructions,  seardiing  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Vehicle  Manufacturers. 

Estimated  No.  of  Respondents:  10. 

Estimated  Total  Annaul  Burden  on 
Respondents:  40  hours. 

Frquency  of  Collection:  On  Occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (FM-223).  401  M  Street  SW.. 

Washington,  DC  20450; 
and 
Nicolas  Garcia.  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs.  726  Jackson  Place, 

NW..  Washington.  DC  20503, 

(Telephone  (202)  395-3084). 

Dated:  November  7, 1988. 
Paul  Lapsley. 

Director,  Information  and  Regulatory  Systems 

Division. 

[FR  Doc.  86-26792  Filed  11-18-88;  8:45  am] 

MLUNG  CODE  6S70-SO-M 


[FRL-3479-5] 

Chesapealcs  Bay  Program;  1987 
Chesapeake  Bay  Agreement;  Proposal 
for  Review 

The  1987  Chesapeake  Bay  Agreement 
signed  by  the  Governors  of  Maryland. 
Virginia  and  Pennsylvania,  the  Mayor  of 
the  District  of  Columbia,  the  Chairman 
of  the  Chesapeake  Bay  Commission  and 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  for 
the  Federal  Government,  requires 
signatories  to  adopt  Development 
Policies  and  Guidelines  by  January  1989. 
A  draft  document  to  fulfill  this 
commitment  will  be  available  for  public 
review  in  certain  libraries  throughout 
the  Bay  Basin  for  a  30-day  period 
starting  November  21, 1988,  and  ending 
December  20, 1988.  For  more 
information  about  the  locations  where 
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the  document  may  be  reviewed,  call  the 
Chesapeake  Regional  Information 
Service  toH-free  by  dialing  800/662- 
CRIS.  In  the  Washington  metropolitan 
area,  you  may  call  881-8678. 
Charles  S.  Spoonar. 

Director,  Chesapeake  Bay  Liaison  Office. 
[FR  Doc.  88-26793  Filed  11-18-88;  8:45  am] 

BIUJNO  CODE  6560-50-M 

[OPP-00270;  FRL-347»-4] 

State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting  of  Woricing  Committee 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  There  will  be  a  two-flay 
meeting  of  the  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG).  The  meeting  will  be  open  to 
the  public. 

DATE:  Monday,  December  12  and 
Tuesday,  December  13, 1988,  beginning 
at  8:30  a.m.  each  day  and  ending  by  3:30 
p.m.  on  Tuesday  December  13. 
ADDRESS:  The  meeting  will  be  held  at: 
Hyatt  Regency— Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703J  486-1234. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  John  Tice,  Office  of  Pesticide 
Programs  (TS-7870,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  712C  CM 
#2, 1921  Jefferson  Davis  Highway. 
Ariington,  VA,  (703)  557-7410. 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  thirty-second  meeting  of  the  full 
Group.  The  tentative  agenda  thus  far 
includes  the  following  topics: 

1.  Action  items  from  the  July  1988 
meeting  of  SFIREG. 

2.  Regional  reports. 

3.  Working  Committee  reports. 

4.  Other  topics  which  may  arise. 

Dated:  November  14, 198& 
Dousiaa  D.  Canipt. 

Director,  Office  of  Peaticide  Programs. 
(FR  Doc.  88-26794  Filed  11-18-88;  8:45  amj 

BILUNG  CODE 


[FRL-3479-71 

Envlronmerttai  Effects,  Transport  and 
Fate  Committee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Environmental  Effects.  Transport 
and  Fate  Committee  of  the  Science 
Advisory  Board  (SAB)  will  be  held  on 


December  1  and  2. 198B.  The  meeting 
will  begin  at  9:00  ajn.  and  will  be  held 
in  the  Administrator's  Conference 
Room,  Room  1103,  at  the  Environmental 
Protection  Agency,  Waterside  Mall, 
West  Tower.  401  M  Street  SW, 
Washington,  DC  The  meeting  will 
adjourn  no  later  than  5KX)  p.m.  on 
December  2. 

Several  objectives  will  be 
accomplished  at  this  meeting.  First,  the 
Environmental  Ejects,  Transport  and 
Fate  Committee  (EET&FC)  will  be 
brought  up  to  date  on  the  activities  of 
the  various  Subcommittees  it  oversees, 
including  the  Water  Quality  Advisories 
Subcommittee,  the  Long-Range 
Ecological  Research  Needs 
Subcommittee,  and  the  Sediment 
Criteria  Subcommittee.  The  Committee 
will  also  be  informed  of  activities 
ongoing  under  the  Research  Strategies 
Committee,  and  the  Global  Climate 
Change  Subcommittees. 

In  addition,  three  briefings  will  be 
provided  from  Agency  staff.  First,  Tudor 
Davies,  Director  of  the  Office  of  Marine 
and  Estuarine  Protection,  will  discuss 
the  current  status  of  Ocean  Dumping 
Regulations.  Second,  Don  Nantes,  Offita* 
of  General  Counsel,  will  brief  the 
Committee  on  ethics  regulations.  Hird, 
Marion  Mlay,  Director  of  the  Office  of 
Ground  Water  Protection,  will  discuss 
the  current  priorities  of  her  Office,  as 
well  as  future  plans,  and  opportunities 
for  SAB  interaction. 

The  final  objective  for  the  meeting  is 
to  review  Guidelines  for  Exposure- 
Related  Measurements  promulgated  by 
the  Agency's  Office  of  Research  and 
Development.  These  guidelines  provide 
the  general  principles  of  exposure 
assessment  along  with  a  logical  process 
to  follow  in  assessing  exposure.  They 
include  guidance  on  the  measurement  of 
pollutant  concentrations  in  various        ^ 
environmental  media,  and  the  use  of 
exposure-related  measurements.  Notice 
of  availabihty  for  the  document  to  be 
reviewed.  Guidelines  for  Exposure- 
Related  Measurements,  will  appear 
shortly  in  the  Federal  Register.  Mr.  John 
Segna,  EPA,  ORD/Office  of  Health  and 
Environmental  Assessment,  can  also  be 
contacted  at  (202)  475-8909  concerning 
document  availability. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  who 
wishes  to  attend,  present  information,  or 
receive  further  details  should  contact 
Ms.  Janis  C.  Kurtz,  Executive  Secretary 
or  Mrs.  Lutithia  Barbee,  Staff  Secretary 
(A-101  F)  Science  Advisory  Board,  U.S. 
EPA,  401  M  Street  SW..  Washington, 
DC,  Telephone  (202)  383-2552  or  FTS-ft- 
382-2552.  Written  comments  will  be 
accepted  and  can  be  sent  to  Ms.  Kurtz  at 
the  address  above.  Persons  interested  in 


making  statements  before  the 
Subcommittee  must  contact  Ms.  Kurtz 
no  later  than  November  28, 1988,  to  be 
assured  of  space  on  the  agenda. 

Date:  November  9, 1968. 
Donalil  G.  Bamts, 

Director,  Science  Advisory  Board. 

(FR  Dcx:.  88-26795  Filed  11-18-88;  6:45  am] 

eiujNO  cooe  ssao  lo  n 

FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-751] 

Mutual  Savings  and  Loan  Assodatton 
of  Chartotta,  NC;  Final  Action  Approval 
of  Conversion  AppHcaUon 

Date:  November  8, 1988. 

Notice  is  hereby  given  that  on 
November  3, 1968,  the  Office  of  General 
Counsel  and  the  Office  of  Regulatory 
Activities,  or  their  respective  designees, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Mutual 
Savings  and  Loan  Association  of 
Charlotte,  North  Carolina.  Charlotte. 
North  Carolina  ("Mutual"),  for 
permission  to  convert  to  the  stock  form 
of  organization  pursuant  to  a  voluntary 
supervisory  conversion  and  the 
acquisition  of  Mutual  by  Catawba 
SavShares,  Inc  New  Bern,  North 
Carolina. 

By  the  Federal  Home  Loan  Bank  Board. 
JohD  F.  GhuMmi, 

Assistant  Secretary. 

[FR  Doc.  88-26770  Filed  11-18-88;  8:45  amJ 

BIUJNG  COOC  t7»-01-4l 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  FRed 

The  Federal  Maritime  Commission 
hereby  gives  nohce  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  Room  1032S.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of    . 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  t  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  '124-200172. 
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Title:  Port  Authority  of  New  York  and 
New  Jersey  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Authority),  Sea-Land 
Service,  Inc.  (Sea-Land). 

Synopsis:  The  agreement  provides 
that  the  Authority  will  pay  Sea-Land 
$25.00  per  import  container  with  cargo 
and  $50.00  per  export  container  with 
cargo  loaded  or  unloaded  from  Sea- 
Land's  vessels  at  a  marine  terminal  in 
the  Port  of  New  York/New  Jersey.  The 
payment  applies  only  to  containers  for 
which  Sea-Land  is  required  to  pay  a 
railroad  for  transportation  by  rail  to  or 
from  points  more  than  260  miles  from  a 
terminal  within  the  Port  and  have  a 
prior  or  subsequent  move  by  water 
through  a  marine  terminal  in  the  Port. 

Agreement  No.:  224-200173. 

Title:  Port  Authority  of  New  York/ 
New  Jersey  Container  Incentive 
Agreement. 

Parties:  Port  Authority  of  New  York/ 
New  Jersey  (Port),  Bermuda  Container 
Line,  Ltd.  (Carrier). 

Synopsis:  The  agreement  establishes  a 
container  incentive  program  whereby 
the  Port,  pursuant  to  the  terms  and 
conditions  of  the  agreement,  will  pay  to 
the  Carrier  twenty-five  dollars  per 
import  container  with  cargo  and  fifty 
dollars  per  export  container  with  cargo 
loaded  or  unloaded  from  Carrier's 
vessels  at  a  marine  terminal  in  the  Port. 
The  payment  applies  only  to  containers 
for  which  Carrier  is  required  to  pay  a 
railroad  for  transportation  by  rail  to  or 
from  points  more  than  260  miles  from  a 
terminal  within  the  Port  and  have  a 
prior  or  subsequent  move  by  water 
through  a  marine  terminal  in  the  Port. 

Agreement  No.:  224-200174. 

Title:  Port  Authority  of  New  York/ 
New  Jersey  Container  Incentive 
Agreement. 

Parties:  Port  Authority  of  New  York/ 
New  Jersey  (Port),  Maersk  Incorporated 
(Carrier). 

Synopsis:  The  agreement  establishes  a 
container  incentive  program  whereby 
the  Port,  pursuant  to  the  terms  and 
conditions  of  the  agreement,  will  pay  to 
the  Carrier  twenty-five  dollars  per 
import  container  with  cargo  and  fifty 
dollars  per  export  container  with  cargo 
loaded  or  unloaded  from  Carrier's 
vessels  at  a  marine  terminal  in  the  Port. 
The  payment  applies  only  to  containers 
for  which  Carrier  is  required  to  pay  a 
railroad  for  transportation  by  rail  to  or 
from  points  more  than  260  miles  from  a 
terminal  within  the  Port  and  have  a 
prior  or  subsequent  move  by  water 
through  a  marine  terminal  in  the  Port. 

Agreement  No.:  224-200175. 
Title:  City  of  Richmond,  California 
Terminal  Agreement. 


Parties:  The  City  of  Richmond  and 
Richmond  Redevelopment  Agency. 
California  Stevedore  Ballast  Co. 

Synopsis:  The  agreement  provides  for 
the  ten  year  lease  of  Terminal  No.  3  in 
the  City  of  Richmond,  California  for  a 
marine  terminal  operation. 

Agreement  No.:  224-200171. 

Title:  Port  Authority  of  New  York  and 
New  Jersey  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Authority).  Gdynia 
America  Line,  Inc.  (Gdynia). 

Synopsis:  The  agreement  provides 
that  the  Authority  will  pay  Gdynia 
$25.00  per  import  container  with  cargo 
and  $50.00  per  import  container  with 
cargo  loaded  or  unloaded  from  Gdynia's 
vessels  at  a  marine  terminal  in  the  Port 
of  New  York/New  Jersey.  The  payment 
applies  only  to  containers  for  which 
Gdynia  is  required  to  pay  a  railroad  for 
transportation  by  rail  to  or  from  points 
more  than  260  miles  from  a  marine 
terminal  within  the  Port  and  have  a 
prior  or  subsequent  move  by  water 
through  a  marine  terminal  in  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  November  15, 1988. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  88-26769  Filed  11-18-88:  8:45  am) 

BILUNG  CODE  673O-01-4I 


Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011157-002 

Title:  Safbank  Joint  Venture 
Agreement 
Parties: 

The  Bank  Line  Limited 

The  South  African  Marine 
Corporation  Limited 

Safbank  Line  Limited 

Bank  Line  East  Africa  Limited 


Synopsis:  The  proposed  modification 
would  permit  Safbank  Line  Limited  to 
assume  any  liability  of  Bank  Line  or 
Safmarine  to  multi-employer  pension 
plans  for  the  trade.  The  parties  have 
requested  a  shortened  period  of  review. 

By  Order  of  the  Federal  Maritime 

Commission  

loseph  C.  Polking, 
Secretary. 

Dated:  November  16. 1988. 

[FR  Doc.  88-26895  Filed  11-18-88;  8:45  am] 
BILUNG  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  issuance  of  Certificate 
(Performance)  to  Epirotlid  Unes,  inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Epirotiki  Lines.  Inc. /Hellenic  Co. 
Overseas  Cruise  Vessels,  S.A.,  551  Fifth 
Avenue.  New  York.  New  York  10176. 
Vessel:  World  Renaissance. 

Date:  November  16. 1988. 
Joseph  C.  Polking. 

Secretary. 

(FR  Doc.  88-26873  Filed  11-18-88:  8:45  am) 

BILUfiO  CODE  CTSO-OI-M 


GENERAL  SERVICES 
ADR/IINiSTRATION 

Performance  Review  Board; 
Membership;  Senior  Executive  Service 

agency:  General  Services 
Administration. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Knott,  Deputy  Director  of 
Personnel,  General  Services 
Administration,  18th  and  F  Streets.  NW.. 
Washington.  DC  20405  (202)  566-0398. 
SUPPLEMENTARY  INFORMATION:  Section 
4313(c)  (1)  through  (5)  of  Title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management 
one  or  more  performance  review  boards. 
The  boards  shall  review  the 
performance  rating  of  each  senior 


executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  members  of  the  Performance 
Review  Board  are: 

1.  David  F.  Godfrey.  Acting  Deputy 
Administrator. 

2.  Robert  C.  MacKichan.  Jr..  General 
Counsel. 

3.  Richard  H.  Hopf  HI.  Associate 
Administrator  For  Acquisition  Policy. 

4.  George  P.  Cordes.  Regional 
Administrator,  Region  3. 

5.  Roger  D.  Daniero,  Deputy 
Commissioner.  Federal  Supply  Service. 

6.  Richard  M.  Hadsell  Regional 
Administrator,  National  Capital  Region. 

7.  Duncan  L.  Howard,  Commissioner, 
Public  Buildings  Service. 

8.  Earl  E.  Jones,  Conunissioner. 
Federal  Property  Resources  Senice. 

9.  Patricia  A.  Szervo,  Commissioner, 
Information  Resources  Management 
Service. 

Dated:  November  4. 1988. 
Gregory  L.  Knott. 
Deputy  Director  of  Personnel. 
[FR  Doc  88-26778  Filed  ll-lfr-88: 8:45  am) 

BILLING  CODE  I 


IGSA  Bulletin  FPMR  A-40.  Supp.  301 
Changes  to  Federal  Travel  Regutolfons 

agency:  Federal  Supply  Service,  GSA. 

ACnoic  Notice  of  Changes  to  Federal 
Travel  Regulations  (FTR). 

SUMMARY:  GSA  has  issued  GSA 
Bulleting  FPMR  A-40.  Supplement  30, 
transmitting  a  changed  page  to  amend 
FPMR  101-7,  Federal  Travel  Regulations 
(FTR),  Chapter  2,  Part  8,  by  increasing 
the  maximmn  dollar  amount  for 
reimbursement  of  allowable  real  estate 
sale  and  purchase  expenses  incident  to 
change  of  official  station. 
effectivc  DATE:  The  revised  provisions 
in  Part  6  of  Chapter  2  of  the  FTR  are 
effective  for  employees  whose  effective 
date  of  transfer  is  on  or  after  October  1, 
1988.  For  purposes  of  these  regulations, 
the  effective  date  of  transfer  is  the  date 
on  which  the  employee  reports  for  duty 
at  the  new  official  station. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  F.  Price,  Jr.,  Travel  and 
Transportation  Regulations  Staff  (FBR), 
FTS  557-1253  or  Commercial  (703)  557- 
1253. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  order 
12291  of  February  17. 1981.  because  it  is 


not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for.  and 
consequences  of.  this  rule;  has 
determined  that  the  potential  benefit*  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Section  118  of  Pub.  I.  98-151  (97  Stat 

977),  November  14, 1983,  which 
amended  the  statutory  authority  for  the 
employee  relocation  allowances 
contained  in  subchapter  II  of  chapter  57, 
tide  5,  United  States  Code,  enacted  into 
law  dollar  limitations  for  reimbursement 
of  expenses  for  the  sale  and/or  purchase 
of  a  residence  incident  to  an  employee's 
transfer  to  a  new  official  station. 

5  U.S.C.  5724(a)(4)(BJ  provides  for  an 
annual  update  in  the  maximum  dollar 
amounts  applicable  to  reimbursement  of 
expenses  incurred  by  an  employee  for 
the  sale  and  purchase  of  a  residence. 
The  law  requires  that  the  dollar  £miount 
be  increased  effective  October  1  of  each 
year  based  on  the  percent  change,  if 
any,  in  the  Consumer  Price  Index  for  All 
Urban  Consumers,  United  States  City 
Average.  Housing  Component  for 
December  of  the  preceding  year  over 
that  published  for  December  of  the 
second  preceding  year. 

Explaiiation  of  Change* 

Paragraph  2-6.2g(l)  and  (2)  are 
amended  to  reflect  a  3.7  percent 
increase  in  the  dollar  maximums  for 
reimbursement  of  allowable  expenses 
incurred  for  the  sale  of  the  residence  at 
the  old  official  station  from  $17,177  to 
$17,813  and  for  the  purchase  of  a  new 
residence  at  the  new  official  station 
from  $8,589  to  $8,907.  Agencies  should 
make  a  pen  and  ink  change  to  annotate 
the  real  estate  expenses  section  of  page 
6  of  Table  2  in  Appendix  2-A  to  reflect 
the  new  dollar  amounts  and  the 
effective  date. 

Accordingly,  the  Federal  Travel 
Regulations  are  amended  as  follows; 

Chapter  Z.  Relocation  Allowances 

PART  6— ALLOWANCES  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

1.  Authority:  (Sec.  205(c),  63  Stat.  39a,  40 
U.S.C.  486(c):  5  U.S.C.  5707;  Executive  Orders 
No.  11609,  July  22, 1971,  No.  12466,  February 
27. 1984.  and  No.  12522,  June  24,  1985). 


2.  Paragraph  2-6.2g  is  revised  to  read 
as  follows: 

2-6.2.  Reimbursable  and 
nonreimbursable  expenses. 

g.  Overall  limitations.  The  total 
amount  of  expenses  that  may  be 
reimbursed  is  as  follows: 

(1)  In  connection  with  the  sale  of  the 
residence  at  the  old  official  state, 
reimbursement  shall  not  exceed  10 
percent  of  the  actual  sale  price  or 
$174113.  whichever  is  the  lesser  amount 

(2)  In  connection  with  the  purchase  of 
a  residence  at  the  new  official  station, 
reimbursement  shall  not  exceed  5 
percent  oS  the  (nirduse  price  or  $8,907, 
whichever  is  the  lesser  amount 

*        «        •        •        • 

Dated-  November  3. 1988. 
RichanI  G.  AaatiB, 

A  cling  A  dministrator  of  General  Services. 
(FR  Doc.  88-2677B  Filed  11-18-88;  8:45  amj 

BttXHra  COOC  •120-24-11 


DEPARTMENT  OF  HEALTH  AND 
HUiiAN  SERVICES 

Food  and  Drug  Adwilnistatfon 

[Docket  No.  taM-SSSOl 


Drug  Export;  Symcor   (Tiaincnidene 
HCI)  Bulk  New  Drug  Substance 

AGENCY:  Food  and  Dmg  Administration. 
ACnofR  Notice. 

SUMMARV:  The  Food  and  Drag 
Administration  (FDA)  is  announcing 
that  Hoechst-Roussel  Pharmaceuticals, 
Inc  has  filed  an  application  requesting 
approval  for  the  export  of  the  human 

drug  Symcor    (tiamenidine  HCI)  Bulk 
New  E>nig  Substance  of  the  Federal 
Republic  of  Germany. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  fHFA- 
305),  Food  and  E)rug  Admirristration,  Rm. 
4-62,  5600  Fishers  Lane,  Rodnrille,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Dmg  Export  Amendments  Act 
of  1966  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  MFORHUITION  CONTACT: 

Rudolf  Apodaca,  Division  of  Drug  , 

Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The 
Drug  Export  Amendments  Act  of  1986 
(Pub.  L.  99-660)  (secUon  802  of  the 
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Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382))  provides  that 
FDA  may  approve  applications  for  the 
export  of  dnigs  that  are  not  currently 
approved  in  the  United  States.  The 
approval  process  is  governed  by  section 
802(b)  of  the  act.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the.  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  filing  to 
determine  whether  the  requirements  of 
section  802(b)(3)(B)  have  been  satisfied. 
Section  802(b)(3)(A)  of  the  act  requires 
that  the  agency  publish  a  notice  in  the 
Federal  Register  within  10  days  of  the 
filing  of  an  application  for  export  to 
facilitate  public  particiaption  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  Hoechst-Roussel 
Pharmaceuticals.  Inc..  Route  202-206 
North.  Sommerville,  NJ  08876,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  drug  Symcor* 
(tiamenidine  HCl)  Bulk  New  Drug 
Substance  of  the  Federal  Republic  of 
Germany.  This  drug  is  to  be  used  in  the 
treatment  of  hypertension.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  November  7, 1988,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  1. 
1988.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 


redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  November  10, 1988. 
Daniel  L.  Michels. 

Director,  Off  ice  of  Compliance.  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  88-26828  Filed  11-18-88;  8:45  am] 

BILUNO  CODE  4160-01-M 

National  Institutes  of  Health 

National  Cancer  Institute; 
Establishment  of  the  National 
Committee  to  Review  Current 
Procedures  for  Approval  of  New  Drugs 
for  Cancer  and  AIDS 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972.  (Pub. 
L.  92-463.  86  Stat.  770-776),  and  the 
Health  Research  Extension  Act  of  1985 
(Pub.  L.  99-158),  the  National  Institutes 
of  Health,  announces  the  establishment 
by  Acting  Director,  National  Cancer 
Institute  of  the  National  Committee  to 
Review  Current  Procedures  for 
Approval  of  New  Drugs  for  Cancer  and 
AIDS. 

The  National  Committee  to  Review 
Current  Procedures  for  Approval  of  New 
Drugs  for  Cancer  and  AIDS  shall  assist 
and  advise  the  Director  of  the  National 
Cancer  Institute,  the  Chair  and  members 
of  the  President's  Cancer  Panel,  and  the 
Vice-President  of  the  United  States  in 
the  review  of  current  procedures  for 
approval  of  new  drugs  for  cancer  and 
AIDS. 

This  Committee  shall  terminate  on 
December  15. 1990.  unless  renewed  by 
appropriate  action  as  authorized  by  law. 

Dated:  November  15, 1988. 
lames  B.  Wyngaarden. 
Director,  NIH. 
[FR  Doc.  88-26853  Filed  11-18-88;  8:45  am] 

BILUNO  CODE  4140-01-M 


Public  Health  Service 

National  Toxicology  Program  Board  of 
Scientific  Counselors  Meetings- 
Announcement  of  Draft  Technical 
Reports  Projected  for  Public  Peer 
Review  from  March  1989  through  June 
1990 

To  earlier  inform  the  public  and  allow 
interested  parties  to  comment  or  obtain 


information  on  toxicology  and 
carcinogenesis  studies  prior  to  public 
peer  review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  the 
Federal  Register  a  current  listing  of  draft 
Technical  Reports  projected  for 
evaluation  by  the  Peer  Review  Panel 
during  their  next  five  meetings  from 
March  1989  through  June  1990.  The 
listing  will  be  updated  with 
announcements  in  the  Federal  Register 
approximately  twice  a  year.  The 
meeting  dates  for  1989  are:  March  13-14. 
June  27-28,  and  November  20-21. 
Specific  dates  for  the  1990  meetings  will 
be  established  at  a  later  time. 

The  attachment  gives  draft  Technical 
Reports  of  studies  on  chemicals  listed 
alphabetically  within  known  or 
estimated  dates  of  reviews  and  includes 
Chemical  Abstracts  Service  registry 
numbers,  responsible  staff  scientists 
with  telephone  numbers.  NTP  report 
numbers  (if  assigned),  uses,  species, 
routes  of  administration,  and  exposure 
levels  used  in  the  chronic  studies. 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement,  or  wanting 
to  provide  input,  should  contact  the 
particular  NTP  staff  scientist  as  early  as 
possible  by  telephone  or  by  mail  to: 
NIEHS,  P.O.  Box  12233.  Research 
Triangle  Park  (RTP),  North  Carolina 
27709.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 
well  as  current  production  data,  human 
exposure  information,  and  use  and  use 
patterns. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart.  NTP.  P.O.  Box  12233.  RTP.  North 
Carolina  27709.  telephone  (919-541- 
3971).  FTS  (629-3971).  will  furnish  final 
agendas,  and  other  program  information 
prior  to  a  meeting,  and  summary 
minutes  subsequent  to  a  meeting. 

Dated:  November  14, 1988. 
David  P.  Rail. 

Director,  National  Toxicology  Program. 


NTP  TOXICOLCX3Y  AND  CARCINOGENESIS  STUDIES  CHEMICALS  PROJECTED  FOR  PEER  REVIEW 


Chemical  name/Cas  No. 


Use< 


_L 


Study  Scientist  I     Route  ' 


Species' 


Exposure  levels 


NTP 
TR  No 


Chemicals  TcnUtlveiy  Sct««dul«d  for  Peer  Revtew  March  13-14.  1969 


Benzoturan;  271-89-6 

N,  N  =  Dimettiylanillne;  121-69-7 

Alpha  =  MethyH)enzyl  Alcohol;  98-85-1 . 

Nalidixic  Acid;  389-08-2 


Ptienyltiutazone;  50-33-9 

Toluene;  108-88-3 

Vinyl  Cyclohexene  Diepoxide;  106-87-6.. 


INTR 
SOLV 
COSM 

PHAR 

PHAR 

INTR 

INTR 


R.  Imyin;  919- 

541-3340 
K.  Abdo;  919- 

541-7819 
M.  Dieter; 

919-541- 

3368 
R.  Morrissey; 

919-541-5- 

35 
F.  Kari;919- 

541-2926 
J.  Huff:  919- 

541-3780 
R.  ChhABRA; 

919-541- 

3386 


GAV 
GAV 
GAV 

FEED 

GAV 

INHAL 

SP 


RM 
RM 
RM 

RM 

RM 
RM 
RM 


FR&MM:   0.  60.    120.  MR:   0,   30.  60,   FM    0. 

120,240  MG/KG. 
R:  0,  3.  30.  M:  0.  15.  30  MG/KG 


RiM:  0.  375,  750  MG/KG.. 
R&M:  0,  2000,  4000  PPM... 


R:  0,  50,  100,  M:  0,  150.300  MG/KG 

R:  0,  600,  1200,  M:  0,  120.  600.  1200  PPM. 
R:  0.  50.  100.  M;  0.  25,  50,  100  MG/ML 


370 
360 
369 

368 

367 
362 
362 


Chemicals  Tentatlvaty  Scheduled  for  Peer  Review  June  27-28, 1989 


Allyl  Glyadyl  Ether;  106-92-3.. 


Chloroacetophenone  (CN);  532-27-4.. 


O-Chlorobenzalmalononitrile  (CS);  2698-41- 
C.l.  Direct  Blue  15;  2429-74-5 


3,3-Dimethoxyt>enzidine;  119-90-4. 


Epinephrine  Hydrochloride;  55-31-2.. 
Succinic  Anhydride;  108-30-5 


SOLV 

MLTR 

MLTR 
DYE 

DYE 

PHAR 
FOOD 


G.  Boorman; 

919-541- 

3440 
R.  Melnick; 

919-541- 

4142 
K.  Atxlo;  919- 

541-7819 
D.  Morgan; 

919-541- 

2264 
D.  Morgan; 

919-541- 

2264 
D.  Dietz;  919- 

541-2272 
R.  Melnick; 

919-541- 

4142 


INHAL 

INHAL 

INHAL 
WATER 

WATER 

INHAL 
GAV 


RM 

RM 

RM 
R 


RM 
RM 


R&M:  0.  5,  10,  PPM.. 


R:0.  1,  2.  M:  0.  2,  4.  MG/M3 . 


R;  0.  .075.  .25.  .75,  M:  0,  .75.  15  MG/M3.. 
0.  0.063,  0.125,  0  25  % 


R:0,  80.  170,  330  PPM. 


R:  0.  1.5.  5.0,  M:  0.  1.5,  3.0  MG/M3 „.„ 

MM:  0,  38.  75,  FM:  0,  75,  150  R;  0.  50,  100 
MG/KG. 


Chemicals  Tentatively  Sctieduled  for  Peer  Review  November  20-21, 1989 


Benzaldehyde;  100-52-7.. 


D-Carvone;  2244-16-8.. 


Glycidol;  556-52-5 

Sodium  Azide;  26628-22-8 

Tetranitromethane;  509-14-8. 
I 
Vinyl  Toluene;  25013-15-4.. . 


INTR 

COSM 

PHAR 
PHAR 
FUEL 

SOLV 


J.  Bishop; 

919-541- 

1876 
J.  Roycroft; 

919-541- 

3627 
R.  Ifvwi:  919- 

541-3340 
K.  Adtx);919- 

541-7819 
J.  Buchen 

919-541- 

4532 
G.  Boorman; 

919-541- 

3440 


GAV 

GAV 

GAV 
GAV 
INHAL 

INHAL 


RM 

M 

RM 

R 

RM 

RM 


R&MM:  0,  200,  400,  FM:  0,  300,  600  MG/KG 


R:  0,  175,  375.  M:  0,  375,  750  MG/KG.. 


R:  0,  38.  75,  M:  0,  25.  50  MG/KG  . 

0,  5,  10  MG/KG 

R:  0,  2.  5.  M:  0,  0.5,  2  PPM 


R:  0,  100,  300,  M:  0,  10,  25  PPM  . 


Chemicals  Tentattvety  ScfMduled  for  Peer  Review  February.  1990 


Amphetamine  Sulfate;  60-13-9. 


Ethylene  Thiourea  (ETU);  96-45-7 . 

Furfural;  98-01-1 

Prot)enecid;  56-66-9 


Tris  (2-Chloroethyl)  Phosphate;  115-96-8. 


PHAR 
PEST 

INTR 
PHAR 

FLAM 


J.  Dunnicic; 

919-541- 

4811 
R.  Chhabra; 

919-541- 

3386 

R.  Irwin;  919- 
541-3340 

S.  Stefanski; 

919-541- 

5739 
H.  Matthews; 

919-541- 

3252 


FEED 


FEED 


GAV 


GAV 


GAV 


RM 
RM 

RM 
RM 

RM 


0.20.  100  PPM. 


R:  0.  25.  83.  250,  M:  0.  100.  333.  1000  PPM 

R:  0,  30,  60.  M:  0,  50.  100,  175.  MG/KG 

0,  100,  400  MG/KG 


R:  0,  44,  88.  M:  0.  175,  350  MG/KG. 
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NTP  Toxicology  and  Carcinogenesis  Studies  Chemicals  Projected  for  Peer  Review— Continued 


Chemical  name/Cas  No. 


Use  ■  Study  Scientist 


Route* 


Species' 


Exposure  levels 


NTP 
TR  No. 


Ctwmlcals  TcnUUvely  Schadutod  tor  Paar  Ravtew  Juna,  1990 


C.I  Acid  Red  114;  6459-94-5 

2.  3-DibfOfno-1-Propanol;  96-13-9 

3.  3-DifTiethylben2idine;  119-93-7 

Diphenylhydantoin  (Phenytoin);  57-41-0 

Methyl  Bromide;  74-B3-9 

Resoranol;  108-46-3 

TitarK>cene  Dichloride;  1271-19-fl 


DYE 

FLAM 

DYE 

PHAR 

FUME 
PHAR 
LABC 


D.  Morgan; 

919-541- 

2264 
R.  Melnick: 

919-541- 

4142 
D.  Morgan; 

919-541- 

2264 
R.  Chhabra; 

919-541- 

3386 
R.  Yang:  919- 

541-2947 
R.  \rtnn;  919- 

541-3340 
M.  Dieter 

919-541- 

3368 


WATER 

FEED 

WATER 

FEED 

INHAL 

GAV 

GAV 


RM 


RM 

M 

RM 
R 


MR:  0.  70,  150,  300.  FR:  0,  150.  300.  600  PPM. 

R:  0.  188,  375,  M:  0,  88.  177  MG/KG 

0.  30,  70.  150  PPM 


R:  0.  240.  800.  2400,  MM:  0.  30.  100,  300.  FM: 
0.  60,  200.  600  PPM. 


0.  10,  33,  100  PPM.. 


MR&M:  0,  112.  225  FR:  0.  50.  100.  150.  MG/ 

KG. 
0.  25.  50  MG/KG 


'  Abbreviations  used:  USE  Primary  Use  Category:  COSM  Cosmetics:  DYE  As  or  in  Dyes;  FLAM  Flame  Retardants:  FOOD  Food  and  Food  Additives;  FUEL  As  or 
in  Fuel;  FUME  Fumigants;  INTR  Chemical  Intermediate  or  Catalyst;  LABC  Unspecified  Chemical  Uses  not  Fitting  into  SOLV,  INTR,  or  REAG  categories;  MLTR  Used 
for  Military  or  Policing  Purposes;  PEST  Pesticides,  General  or  Unclassrtied;  PHAR  Pharmaceuticals  or  Intermediates;  REAG  Laboratory  Reagent;  SOLV  Vehicles  and 
Solvents. 

»  ROUTE  Route  of  Administration:  FEED  Oral  in  Feed;  GAV  Oral.  Gavage;  INHAL  Inhalation;  SP  Skin  Paint;  WATER  Oral  with  Water. 

*  SPEC  Species:  R^Rats;  M  =  Mice. 


[FR  Doc.  88-26862  Filed  11-18-88:  8:45  am] 

BILUNG  CODE  4140-01-M 

Centers  for  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegation  of  Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296.  October  20. 1980,  as  amended 
most  recently  at  53  FR  43041.  October 
25, 1988)  is  amended  to  reflect  the 
following  changes  within  the  Office  of 
the  Director,  Center  for  Environmental 
Health  and  Injury  Control:  (1)  Transfer 
the  information  management  and 
services  activities  from  the  Office  of 
Planning,  Legislation,  and  Information 
Management  to  the  Office  of  the 
Dirtecton  and  (2)  change  the  name  of  the 
Office  of  Planning,  Legislation,  and 
Information  Management  to  Office  of 
Planning,  Evaluation,  and  Legislation. 

Section  HC-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  heading  and  statements  for 
the  Center  for  Environmental  Health 
and  Injury  Control  (HCNJ,  make  the 
following  changes: 

1.  Change  the  title  of  the  Office  of 
Planning,  Legislation,  and  Information 
Management  (HCN13)  to  Office  of 


Planning,  Evaluation,  and  Legislation 
(HCN13). 

2.  Amend  the  statements  for  the 
Office  of  Planning,  Evaluation,  and 
Legislation  (HCN13)  as  follows:  (a)  In 
item  (1)  insert  the  word  "program" 
before  "objectives,"  (b)  delete  items  (5) 
and  (6),  and  (c)  renumber  item  (7)  as  (5). 

Dated:  November  8,  1988. 
Wilford ).  Forbush. 
Director,  Office  of  Management/ PHS. 
[FR  Doc.  88-26821  Filed  11-18-88:  8:45  am] 
BILLING  CODE  4160-18-M 


Healtti  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegation  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24,  August  31, 
1982,  as  amended  most  recently  as  53  FR 
34588,  September  7, 1988),  is  amended  to 
reflect  a  new  function  in  the  Office  of 
Program  and  Policy  Development 
{HBC12).  Bureau  of  Health  Care 
Delivery  and  Assistance. 

Under  Section  HB-10,  Organization 
and  Functions,  amend  the  Bureau  of 
Health  Care  Delivery  and  Assistance 
(HBC),  as  follows: 

(1)  Under  functional  statement  for  the 
Office  of  Program  and  Policy 
Development  (HBC12)  make  the 


following  changes:  (1)  Delete  the  word 
"and"  after  item  number  12;  and  (2) 
change  the  period  to  a  semicolon  after 
item  number  13  and  add  the  following 
"and  (14)  provides  the  focus  for  the 
Bureau's  program  for  prepaid  indigent 
health  care  and  provides  coordination 
and  liaison  with  the  Office  of  the 
Administrator  and  the  Health  Care 
Financing  Administration." 

Date:  November  8. 1988. 
Wilford  J.  Forbush. 

Director,  Office  of  Management.  PHS. 

[FR  Doc.  88-26820  Filed  11-18-88;  8:45  am] 

BILLING  CODE  4160-16-M 


Health  Resources  and  Services 
Administration;  Delegation  of 
Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Administrator,  Health 
Resources  and  Services  Administration, 
on  November  8, 1988.  by  the  Assistant 
Secretary  for  Health,  the  Administrator 
has  delegated  all  of  the  authorities 
under  section  315  of  the  Public  Health 
Service  Act,  as  amended,  pertaining  to 
the  Grants  for  Treatment  Drugs  for 
Acquired  Immune  Deficiency  Syndrome, 
to  the  Director,  Bureau  of  Maternal  and 
Child  Health  and  Resources 
Development,  with  authority  to 
redelegate. 

Redelegation:  these  authorities  may 
be  redelegated. 


Effective  Date:  This  delegation 
became  effective  on  November  8, 1988. 

Date:  November  8, 1988. 
John  H.  Kelso. 
Acting  Administrator. 
[FR  Doc.  88-26829  Filed  11-18-88;  8:45  am] 

BILUNQ  CODE  4iaO-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-02(M>-41 11-08] 

Montana;  Management  Framework 
Plans,  etc. 

AQENCY:  Bureau  of  Land  Management. 
Miles  City  District  Office.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
resource  management  plan-management 
framework  plan  amendment/ 
environmental  impact  statement  for  oil 
and  gas  and  hold  scoping  meetings. 
Montana  and  South  Dakota. 

summary:  A  Districtwide  planning 
amendments/Environmental  Impact 
Statement  will  be  prepared  on  the  oil 
and  gas  leasing  program,  including  all 
surface  disturbing  activities  from 
geophysical  activity  through 
exploration,  development,  reclamation 
and  abandonment. 

The  amendment  is  being  done  to  fully 
describe  and  analyze  two  or  more 
alternative  proposals  for  the  oil  and  gas 
leasing  program  that  comply  with  the 
Bureau  of  Land  Management 
Supplemental  Program  Guidance  and 
the  National  Environmental  Policy  Act. 
The  action  will  encompass  3.8  million 
federal  surface  and  12.6  million  federal 
subsurface  acres  in  the  States  of 
Montana.  South  Dakota  and  Wyoming. 
Most  of  the  acreage  lies  in  Montana. 
The  action  will  entail  requests  to 
industry  for  pertinent  data,  mailing  of  a 
scoping  brochure  to  interested  or 
affected  parties  and  public  meetings  to 
gather  oil  and  gas  data  and  public 
opinions  or  concerns.  Subsequent  notice 
will  be  published  in  the  Federal  Register 
concerning  release  dates  and  review 
periods  of  the  draft  EIS. 
DATES:  The  45-day  public  scoping  period 
will  begin  on  November  20  and  end  on 
January  4.  There  will  be  informational 
open  houses  at  the  district's  four 
resource  area  offices  as  follows: 
South  Dakota  Resource  Area.  310 

Roundup  Street.  Belle  Fourche. 

South  Dakota  57717 
8  am-5  pm  and  7-9  pm  Tuesday. 

December  6 
Big  Dry/Powder  River  Resource  Area, 

Miles  City  Plaza.  Miles  City, 

Montana  59301 


8  am-5  pm  and  7-9  pm  Thursday. 

December  8 
Billings  Resource  Area.  810  East  Main, 

Billings.  Montana  59301 
8  am-5  pm  and  7-9  pm  Tuesday. 

December  13 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  Attention: 
Oil  Gas  Project  Manager.  810  East  Main. 
Billings.  Montana  59105,  Phone:  (406) 
657-6262. 

SUPPLEMENTARY  INFORMATION: 

Currently  the  oil  and  gas  leasing 
program  involves  issuance  of  leases 
under  standard  stipulations  that  protect 
the  environment  from  imdue  or 
excessive  degradation.  There  are  also 
some  areas  that  are  leased  with 
additional  special  stipulations  which 
further  contain  surface  disturbing 
activities  to  protect  sensitive  resources. 
These  special  stipulations  may 
designate  areas  of  no  surface  occupancy 
or  disturbance.  The  amendment/EIS  will 
examine  whether  or  not  the  BLM  should 
issue  oil  and  gas  leases  and  the  use  of 
standard  terms,  standard  stipulations 
and  special  stipulations  (including 
timing  and  no  surface  occupancy 
stipulations]  to  protect  surface 
resources.  It  will  also  examine  the 
impacts  of  these  stipulations  on  fluids 
hydrocarbon  removal.  Decisions  on  the 
use  of  these  stipulations  will  be 
displayed  on  maps. 

Descriptions  of  on-the-ground  impacts 
to  be  anticipated  and  mitigation 
stipulations  will  be  accomplished. 
Mitigations  will  be  based  on  both 
potential  and  cumulative  impacts. 
Future  oil  and  gas  development 
scenarios  will  be  displayed  by 
alternative.  The  amendment/EIS  will 
incorporate  recent  planning  and 
environmental  assessment  guidance. 
Mat  MillenlMch. 
District  Manager. 
[FR  Doc.  88-26863  Filed  11-18-88:  8:45  am] 

BILUNQ  CODE  431&-ON-M 


[ID-943-09-4212-13;  1-22682] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Exchange  of  public  and  private 
lands. 

SUMMARY:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
John  V.  and  Eva  C.  Chatbum  of  Albion, 
Idaho  83311.  for  the  following-described 
lands  under  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976: 


Boiae  Meridian 

T.  12  S.,  R.  25  E., 

Sec.  3.  NViSWy4.  NWy4SEy4 
Comprising  120.00  acres  of  public  land. 
In  exchange  for  these  lands,  the  United 

States  acquired  the  following-described 

lands: 

Boiae  Meridian 

T.  11  S,  R.  25 E., 
Sec.  27.  SEV4NE'/4.  E^SEy4. 
Comprising  160.00  acres  of  private  land. 

The  purpose  of  the  exchange  was  to 
acquire  the  non-federal  land  to  make  a 
more  economical  managable  unit.  The 
public  interest  was  well  served  through 
completion  of  this  exchange. 

The  values  of  the  federal  public  land 
and  the  non-federal  land  in  the 
exchange  were  both  appraised  at  the 
equal  value  of  $9,000.00. 

John  Davis, 

Deputy  State  Director  for  Operations. 

Dated:  November  8, 1988. 
[FR  Doc.  88-26782  Filed  11-18-88;  8:45  am] 
BtLUNO  CODE  431(MiG-M 


[ES-030-09-4212-11;  E&-00157-002] 

Realty  Action;  Sale  of  Public  Land  In 
SL  Louis  County,  MN;  Correction 

SUMMARY:  This  notice  corrects  the 

meridian  nujnber  in  the  legal  description 

of  the  land  offered  for  direct  sale  to  Glen 

V.  Shafer  as  published  in  the  Federal 

Register  on  December  24. 1987,  Volume 

52.  No.  247.  page  48770.  It  is  the  4th 

Principal  Meridan,  Minnesota. 

Chris  Hanson. 

Acting.  District  Manager 

(FR  Doc.  88-26787  Filed  11-18-88;  8:45  am) 

BILUNG  CODE  4310-«J-« 


llD-943-09-4214-11;  1-016413) 

Proposed  Continuation  of  Withdrawal; 
Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  U.S.  Forest  Service, 
Department  of  Agriculture  proposes  that 
67.80  acres  of  land  withdrawn  for  the 
Youth  Conservation  Corps  O'Hara 
Camp,  continue  for  an  additional  50 
years.  The  land  is  now  being  used  as  an 
administrative  site  by  the  Selway 
Ranger  District.  These  lands  will  remain 
closed  to  surface  entry,  and  mining,  but 
have  been  and  will  remain  open  to 
mineral  leasing. 

DATE:  Comments  should  be  received  by 
February  20. 1989 
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FOR  FURTHER  INFORMATION  CONTACr 

Larry  R.  Lievsay,  Idaho  State  Office, 
BLM.  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-334-1735. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  No.  3813  for  the 
Youth  Conservation  Corps  O'Hara 
Camp,  be  continued  for  a  period  of  50 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714, 
insofar  as  it  affects  the  following- 
described  land: 

Boise  Meridian 

T.  32  N..  R.  7  E.. 

Sec.  23.  lot  4.  Wy2NWy«NWV*SE'/4, 
SV4NWy4SEV«.  WViWV4SEV4SEV4. 

The  area  described  contains  67.80  acres  in 
Idaho  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  capital 
improvements  on  the  Administrative 
Site.  The  withdrawal  closed  the 
described  land  to  surface  entry  and 
mining  but  not  to  mineral  leasing.  No 
change  in  the  segregative  effect  or  use  of 
the  land  is  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  November  10, 1988. 
William  E.  Ireland, 
Chief,  Realty  Operations  Section. 
[FR  Doc.  88-26785  Filed  11-18-88;  8:45  am) 
BILUNQ  CODE  4310-6»-M 


[MT-930-09-4214-10;  MTM  166;  MTM 
188881 

Termination  of  Proposed  Withdrawals 
and  Reservation  of  Land,  C>penin9 
Order,  Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  in 
their  entirety  two  proposed  withdrawals 
of  National  Forest  System  lands  for  use 


by  the  U.S.  Forest  Service  in  connection 
with  three  administrative  sites  and 
recreation  areas  in  Beaverhead  National 
Forest.  The  applicant  agency  has 
canceled  its  applications.  This  action 
will  open  the  lands  to  mineral  location 
and  entry. 

EFFECTIVE  DATE:  December  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando.  BLM  Montana  State 
Office.  P.O.  Box  36800.  Billings.  Montana 
59107.  406-657-6090. 

SUPPLEMENTARY  INFORMATION: 

1.  Notice  of  the  Department  of 
Agriculture's  application  for  withdrawal 
MTM  186  was  published  in  the  Federal 
Register  on  August  19. 1966.  Volume  31. 
No.  161.  pages  11039  through  11040.  and 
republished  in  the  Federal  Register,  on 
June  16. 1977.  Volume  42.  No.  115,  pages 
30692  through  30693.  Notice  of 
application  for  withdrawal  MTM  18888 
was  published  in  the  Federal  Register  on 
July  22. 1971,  Volume  36,  No.  141,  page 
13623,  and  republished  in  the  Federal 
Register  on  July  20, 1977.  Volume  42.  No, 
139,  page  37257. 

2.  The  applications  have  been 
canceled  in  their  entirety  as  a  result  of 
the  relinquishment  filed  on  October  21. 
1988.  The  lands  affected  are  described 
as  follows: 

Principal  Meridian,  Montana 

Beaverhead  National  Forest 

(MTM  166) 

Dinner  Station  Campground 

Unsurveyed,  but  which  probably  will  be    " 
when  surveyed: 

T.  5  S.,  R.  n  W.. 

Sec.  1.  WM!SEy4NEy4  and  EViSWy4NEy4. 

Total  area — 40  acres. 

Canyon  Creek  Campground 

Unsurveyed,  but  which  probably  will  be 
when  surveyed: 
T.  2  S..  R.  11  W., 

Sec.  34,  NWy4NEy4NEy4. 

Total  area — 10  acres. 

Reservoir  Lake  Campground 

T  8  S    R  15  W 
Sec.  21,  E%W%NWy4SWy4,  E%NWy4 

SWy4,  and  WM!NEy4SWy4. 
Total  area — 50  acres. 

Aspen  Campground 

T.  5  S..  R.  10  W., 
Sec.  4,  SV<!SWy4SWV4SWy4. 

Total  area — 5  acres. 
Mono  Creek  Camp 

Unsurveyed,  but  which  probably  will  be 
when  surveyed: 
T.  3  S..  R.  12  W.. 

Sec.  34.  NWy4NWy4NWy4. 

Total  area — 10  acres. 


Little  Joe  Camp 

Unsurveyed,  but  which  probably  will  be 
when  surveyed: 
T.  3  S..  R.  12  W., 

Sec.  21.  SV4SEy4NEy4SWy4  and  NV4NEy4 

SEy4Swy4. 

Total  area — 10  acres. 

May  Creek  Camp 
T.  2  S..  R.  18  W., 

Sec.  13.  swy4swy4swy4: 

Sec.  14.  SEy4SEy4SEy4; 
Sec.  23,  EM!NEy4NEy4;  and 
Sec.  24,  WW!NWy4NWy4. 
Total  area — 60  acres. 

Pintlar  Falls  Camp 

Unsurveyed,  but  which  probably  will  be 
when  surveyed: 

T.  1  N.,  R.  15  W„ 

Sec.  2.  S%SV4SWy4SWy4; 

Sec.  m  NEy4NEy4NEy4:  and 

Sec.  11,  NWy4NWy4,  N»ASWy4NWy4,  and 

NVisv4Swy4Nwy4. 

Total  area — 90  acres. 
Branham  Lakes  Campground 

T.  4  S..  R.  3  W.. 

Sec.  5,  SEy4SEy4NEy4,  E%SWy4SEy4NEy4, 

and  N%NEy4NEy4SEy4. 
Total  area — 20  acres. 
West  Fork  Administrative  Site 

Unsurveyed,  but  which  probably  will  be 
when  surveyed: 
T.  12  S.,  R.  2  W., 

Sec.  7.  wMiSwy4SEy4NEy4.  Ev<!SEy4Swy4 

NEy4.  WV4NWy4NEy4SEy4,  and  EV<iNEy4 

Nwy4SEy4. 

Total  area — 20  acres. 
Willow  Creek  Campground 

T  3  S.  R.  3  W. 
Sec.  22.  NEylNEy4SWy4  and  Ny2NWy4    . 

SEy4. 

Total  area — 30  acres. 
Upper  Sureshot  Lake  Picnic  Area 

T  3  S   R  3  W. 

Sec' 25,  NWy4SWy4NEy4.  EV4SWy4NEy4. 
and  W%SEy4NEy4. 

Total  area — 50  acres. 
(MTM  18888) 
Minneopa  Lake  Recreation  Area 

Unsurveyed,  but  which  probably  will  be 
when  surveyed: 

T.  5  S.,  R.  11  W., 
Sec.  16,  S>^SWy4NEy4SEy4,  SM!SEy4NWy4 

SEy4,  wy2SEy4SEy4.  EViSwy4SEy4.  and 

EV4SWy4SWy4SEy4:  and 
Sec.  21.  NWy4NEy4NEy4,  NM!SWy4NEy4 

NEy4,  NEy4Nwy4NEy4,  EM!Nwy4Nwy4 

NEy4,  and  N'^SEy4NWy4NEy4. 
The  areas  described  aggregate  485  acres  in 
Deer  Lodge.  Beaverhead,  and  Madison 
Counties,  Montana. 

3.  At  9  a.m.  on  December  21. 1988.  the 
lands  shall  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriations  of  lands  described 
in  this  order  under  the  general  mining 


Federal  Register  /  Vol.  53.  No,  224  /  Monday.  November  21.  1988  /  Notices  46947 


laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

November  9, 1988. 

John  E.  Moorhouse. 

Acting  Deputy  State  Director.  Division  of 

Lands  and  Renewable  Resources. 

(FR  Doc.  88-26786  Filed  11-18-88:  8:45  am) 

BILUtM  CODE  4310-ON-M 


Fish  and  Wildlife  Service 

Comprehensive  Conservation  Plan, 
Environmental  impact  Statement,  and 
Wilderness  Review  for  the  Alaska 
Maritime  National  Wildlife  Refuge,  AK 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (the  Service)  has  issued  a 
Record  of  Decision  (Decision]  on  the 
Comprehensive  Conservation  Plan. 
Environmental  Impact  Statement,  and 
Wilderness  Review  (Plan)  for  the 
Alaska  Maritime  National  Wildlife 
Refuge.  Alaska,  pursuant  to  sections 
304(g)(1).  1008.  and  1317  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (Alaska  Lands  Act);  section 
3(d)  of  the  Wilderness  Act  of  1964;  and 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 
DATES:  This  Decision  on  the  Plan  will  be 
implemented  immediately  with  specific 
management  plans  undergoing 
development  and  regulations  proposed 
for  promulgation. 

FOR  further  information  CONTACT 
William  Knauer.  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road.  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 

Copies  of  the  Decision  will  be  sent  to 
all  persons  and  organizations  on  the 
mailing  list.  Others  wishing  to  receive  a 
copy  of  the  Decision  may  obtain  one  by 
contacting  Mr.  Knauer. 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  selected  Alternative  C.  with 
several  changes,  for  implementation.  As 
described  in  the  Plan.  Alternative  C  is 
the  alternative  preferred  by  the  Service. 
The  Service  is  recommending  109.648 


acres  for  addition  to  the  National 
Wilderness  Preservation  System. 

Alternative  C  provides  a  high  degree 
of  resource  protection  and  a  good 
opportunity  for  achieving  the  purposes 
set  forth  in  the  Alaska  Lands  Act. 
including  conservation  of  fish  and 
wildlife  populations  and  habitats. 

Date:  November  4. 1988. 
Walter  O.  Stieglitz. 

Regional  Director. 

[FR  Doc.  88-28783  Filed  ll-lft-88:  8:45  am) 

BtLUMQ  CODE  431&-SS-1t 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Koch  Exploration  Co. 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Koch  Exploration  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  9460.  Block  233.  East 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Cameron,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  September  16. 1988. 
Comments  must  be  received  on  or 
before  December  6. 1988  or  15  days  after 
the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  D.  Gobert.  Minerals 


Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  notice  is  to  inform  the 
public,  pursuant  to  9  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date:  November  8. 1988. 
J.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  88-26780  Filed  11-1&-88:  8:45  am) 

BHXma  CODE  4310-IMMI 


Outer  Continental  Shelf  Official 
Leasing  Maps 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice. 

summary:  Publication  of  New  and/or 
Revised  Outer  Continental  Shelf  Official 
Leasing  Maps. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  with  this 
publication,  the  following  OCS  Leasing 
Maps,  last  revised  or  newly  issued  on 
June  1, 1988,  are  on  file  and  available, 
for  information  only,  in  the  Gulf  of 
Mexico  OCS  Regional  Office,  New 
Orleans,  Louisiana.  In  accordance  with 
Title  43,  Code  of  Federal  Regulations, 
these  Leasing  Maps  are  the  basic  record 
for  the  description  of  mineral  and  oil 
and  gas  lease  offers  in  the  geographic 
areas  they  represent.' 


'  Changes  in  CFR  notations  are  not  considered  as 
revisions.  Sabine  Pass  Area.  LA  Map  12.  is  currently 
being  revised.  Completion  dale  is  unknown. 
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Revised  Maps  ' 

Description 

Index 

West  Cameron  Area.  LA  1 

West  Cameron  Area  West  Addition,  LA  lA 

West  Cameron  Area  South  Addition,  LA  IB 

East  Cameron  Area,  LA  2 

East  Cameron  Area  South  Addition,  LA  2A 

Vermilion  Area,  LA  3 

South  Marsh  Island  Area,  LA  3A 

Vermilion  Area  South  Addition,  LA  3B 

South  Marsh  Island  Area  South  Addition,  LA 

3C 
South  Marsh  Island  Area  North  Addition,  LA 

3D 
Eugene  Island  Area,  LA  4 
Eugene  Island  Area  South  Addition,  LA  4A 
Ship  Shoal  Area,  LA  5 
Ship  Sho<il  Area  South  Addition,  LA  5A 
South  Timbalier  and  Bay  Marchand  Areas, 

LA6 
South  Timbalier  Area  South  Addition,  LA  6A 
Grand  Isle  Area,  LA  7 
Grand  Isle  Area  South  Addition,  LA  7A 
West  Delta  Area,  LA  8 
West  Delta  Area  South  Addition,  LA  BA 
South  Pass  Area,  LA  9 
South  Pass  Area  South  and  East  Addition,  LA 

9A 
Main  Pass  Area,  LA  10 
Main  Pass  Area  South  and  Elast  Addition,  LA 

lOA 
Chandeleur  Area,  LA  11 
Chandeleur  Area  East  Addition,  LA  llA 

New  Maps 

The  following  Louisiana  Leasing  Maps 
are  new.  These  were  parts  of  South 
Timbalier,  South  Pelto,  and  Bay 
Marchand  Areas,  LA  6,  and  Main  Pass 
and  Breton  Sound  Areas,  LA  10. 

Description 

South  Pelto  Area,  LA  6B 
Breton  Sound  Area,  LA  lOB. 

Copies  of  these  Leasing  Maps  may  be 
purchased  for  $32.00  per  set  from 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Regional  office.  Public 
Information,  1201  Elmwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394  (504)  736-2519. 

Technical  comments  or  questions 
pertaining  to  these  maps  should  be 
directed  to  Office  of  Leasing  and 
Environment,  Supervisor,  Sales  and 
Support  Unit  (504)  736-2761. 

Date:  November  8, 1988. 
J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-26781  Filed  11-18-88;  8:45  am] 

BILUNG  COOE  43310-MR-ll 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  Pursuant  to  Clean  Air 
Act;  Jefferson  Smurf it  Corp. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  9, 1988,  a 
proposed  Consent  Decree  in  United 
States  V.  Jefferson  Smurfit  Corp.,  Civil 
Action  No.  87-83-CIV-I-16  was  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Florida.  The 
Complaint,  as  amended,  sought  the 
imposition  of  injunctive  relief  and  civil 
penalties  under  the  Clean  Air  Act 
against  the  defendant  for  violations  of 
numerous  testing,  reporting  and 
monitoring  requirements  under  the  New 
Source  Performance  Standards 
regulations  promulgated  imder  the  Clean 
Air  Act.  The  violations  in  issue  occurred 
at  a  certain  coal-fired  power  boiler  at 
defendant's  Containerboard  Mill 
Division  paper  mill  in  Jacksonville, 
Florida. 

The  Consent  Decree  requires 
defendant  to  pay  a  civil  penalty  totalling 
$67,000.  The  Decree  also  requires 
defendant  to  undertake  certain  remedial 
measures  to  ensure  its  future 
compliance  with  applicable  testing, 
reporting  and  monitoring  requirements 
contained  in  the  New  Source 
Performance  Standards. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fi"om  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  Jefferson  Smurfit  Corporation,  D.J. 
Ref.  90-5-2-1-1033. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Middle  District  of  Florida,  409  Post 
Office  Building,  311  West  Monroe  Street, 
Jacksonville,  Florida;  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  Atlanta, 
Georgia;  and  (3)  the  Environmental 
Enforcement  Section,  Land  &  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  10th  &  Pennsylvania  Avenue 
NW.  Washington,  DC.  Copies  of  the 
proposed  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section  of  the  Department 
of  Justice,  Land  and  Natural  Resources 
Division,  P.O.  Box  7611,  Benjamin 
Franklin  Station,  Washington,  DC 
20044-7611,  or  in  person  at  the  U.S. 
Department  of  Justice  Building,  Room 
1517, 10th  Street  and  Pennsylvania 


Avenue  NW.,  Washington,  DC.  All 
requests  for  copies  of  the  proposed 
Consent  Decree  must  be  accompanied 
by  a  check  for  copying  costs  totalling 
$1.50  ($0.10  per  page)  made  payable  to 
"United  States  Treasurer." 
Roger  |.  Marzulla, 

Assistant  Attorney  General.  Land  &  Natural 
Resources  Division. 

[FR  Doc.  88-26774  Filed  11-18-88;  8:45  am] 
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Lodging  of  Consent  Decree;  Alcan 
Aluminum  Corp.,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  section  122(d)(2)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(d)(2). 
and  section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973(d),  notice  is 
hereby  given  that  on  October  26, 1988  a 
proposed  consent  decree  in  United 
States  V.  Alcan  Aluminum  Corporation, 
et  al..  Civil  Action  No.  88-4646,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey.  The 
proposed  consent  decree  involves 
claims  by  the  United  States  for  recovery 
of  clean-up  costs  incurred  and  to  be 
incurred  at  the  Renora  Superfund  Site  in 
Edison,  New  Jersey  as  well  as  claims  for 
injunctive  relief.  These  claims  were 
brought  against  a  group  of  38  defendants 
pursuant  to  CERCLA. 

The  proposed  consent  decree  requires 
the  defendants  to  perform  the  remedial 
action  selected  in  the  Record  of  Decision 
issued  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  on  September  28, 1987,  which 
specifies  excavation  and  off-site 
disposal  of  soils  contaminated  with 
polychlorinated  biphenyls  ("PCBs")  and 
on-site  bioremediation  of  soils 
contaminated  with  polynuclear  aromatic 
hydrocarbons  ("PAHs").  The  estimated 
cost  for  the  government  to  perform  this 
remedial  action  is  approximately  $1.5 
million.  The  defendants  are  also 
required  to  pay  $50,000  to  the  EPA  and 
$26,973  to  the  state  of  New  Jersey  for 
past  costs  expended  at  the  Site.  In 
addition,  the  defendants  have  agreed  to 
reimburse  the  governments  for  response 
costs,  other  than  removal  costs,  which 
are  not  recovered  from  nonsettlors.  In 
return,  the  defendants  are  given  a 
release  from  claims  for  past  removal 
costs  at  the  Site  (approximately  $89,000) 
and  a  special  convenant  not  to  sue  for 
the  PAH  remediation  pursuant  to 
section  122(f)(2)(B)  of  CERCLA.  The 
defendants  are  also  given  a  release  for 
certain  natural  resource  damage  claims. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Alcan 
Aluminum  Corp.,  et  al..  D.J.  Ref.  No.  90- 
11-3-113. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States'  Attorney  for  the  District  of  New 
Jersey,  Federal  Building,  970  Broad 
Street,  Room  502,  Newark,  New  Jersey 
07102  and  at  the  Region  II  Office  of  the 
United  States  Environmental  Protection 
Agency,  126  Federal  Plaza,  New  York, 
New  York  10278.  Copies  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Washington,  DC 
20503.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $22.00 
(10  cents  per  page  reproduction  cost) 


payable  to  the  Treasurer  of  the  United 

States. 

Roger  J.  Maizulla, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-26847  Filed  11-18-88:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance; 
Accurate  Parts  Co.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 

Appendix 


Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  1, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  1, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  7th  day  of 
November  1988. 
Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/wofkers/fim)) 


Accurate  Parts  Co.  (Workers) 

Alpha  Seismic  (Company) 

Artel  Ctiemical  Corp.  (Worlters) 

B.C.  Tong  Service  dt>a  B.C.  Service  Co.  (Compa- 
ny). 

B.J.  Titan  Services  Inc.  (Workers) 

BTA  Oil  Producers  (Company) 

Benton  Casing  Service  (Workers) 

Do 

Do 

Do 

Cantex  Drilling  Co.  (Workers) 

Chapman  Services.  Inc.  (Company) 

Dta-log  Company  (Workers) 

Do 

Do 

Dover  Resources,   Inc.   Norris  Sucker  Hod  Div. 
(Workers). 

ERC  Industries,  Inc.  (Company) 

Enserch  Exptoration  Rocky  Mnt  District  (Workers)... 

FWA  Drilling  Co.,  Inc.  (Workers) 

Gas  Equipment  Co.,  Inc.  (Company) 

Hamman  Oil  &  Refining  Co.  (Workers) 

Hrut»et2  Operating  Co.  (Company) 

Joy    Technologies,    Inc.,    Wheeling    Fittings    Div 
(Workers). 
Do 

KRW  Energy  Systems,  Inc.  (Workers) 

Kestran,  Inc.  (Workers) 

Lalarge  Corporation  (Workers) 

Lee  Apparel  Co.  (The)  (Workers) 

Lit>erty  Oil  &  Gas  Corp  (Company) 

Uly  Kkte,  Inc.  (ILGWU) 

Louson  Knitting  Mill  (ILGWU) 

Manville  Forest  Products  (UBC) 

Maxus  Energy  Corp  (Workers) 

Mcllnay  &  A^ociates  (Company) 


Location 


Kokomo,  IN 

Houston,  TX 

Nitro.  WV 

Wickett,  TX 

Houston,  TX 

Midland,  TX 

Victoria,  TX 

Lake  Charles,  LA 

Winnie,  TX 

Houma,  LA 

Andrews,  TX 

Odessa,  TX 

Natches,  MS 

Kllgore,  TX 

Hammond,  LA 

Tulsa,  OK 

Houston,  TX 

Denver,  CO 

Victoria,  TX 

Houston,  TX 

Houston.  TX 

Forsan,  TX 

Cambridge,  OH ... 

Woodlake,  CA 

Madison,  PA 

Stafford.  TX 

Dallas,  TX 

Pulaski,  VA 

New  Roads,  LA... 

Hamson,  NY 

Philadelphia.  PA.. 

Huttig.  AR 

Amarillo,  TX 

Casper,  WY 


Date 
received 


11/7/88 
11/7/88 
11/7/88 
11/7/88 

11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/68 

11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 

11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 


Date  of 
petition 


10/25/88 

10/18/88 

9/27/68 

10/7/88 

10/19/88 
10/4/88 
10/4/88 
10/4/88 
10/4/68 
10/4/88 
10/6/88 
10/6/88 
9/12/68 
9/12/88 
9/12/88 

10/24/88 

10/20/68 
10/18/88 
10/12/88 
10/6/88 
10/19/88 
10/10/88 
10/21/88 

10/21/88 
10/18/88 
10/17/86 

10/8/88 
10/20/88 
10/18/88 
10/21/88 
10/18/88 

10/1/66 
10/19/88 
10/19/88 


Petitwn 
No. 


21,546 
21,547 
21,548 
21,549 

21,550 
21.552 
21.553 
21,553 
21.554 
21,555 
21.556 
21,557 
21.558 
21,559 
21,560 
21.561 

21,562 
21.563 
21.564 
21.565 
21,566 
21,567 
21,568 

21,569 
21,570 
21,571 
21,572 
21,573 
21,574 
21.575 
21,576 
21.577 
21.578 
21,579 


Articles  produced 


Tarter  rrwtors. 
Oi  and  gas. 
Chemicais. 
Oil  and  gas. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 
Oil. 

Do. 

Do. 
Oil  and  Gas. 

Oil  Equipment. 

Oil  and  Gas. 

Oil. 

Sell  Pumps.  Compressors. 

Oil  and  Gas. 

Oil. 

Pipe  Fittings. 

Do. 
Synttietic  Fuels. 
Oil  EqutpmenL 
Cement 

Childrens  mens,  ladies  Jeans. 
Oil  and  Gas. 
ChHdrera  wear. 
Sweaters. 
Plywood,  Lumber. 
OK  and  Gas. 

Do 
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Appendix— Continued 


Petitioner  (union/worKers/firm) 


Moranco  Dniling  Co.  (Workers) 

Norcal  Crosetti  Frozen  Foods,  Inc  (Workers) 

Petrograph  Mudlogging  (Workers) 

Pittsburgh  &  Lake  Erie  Railroad  (lAMAW) 

Revlin  Drilling.  Inc.  (Company) 

Rig  Supplies.  Ifk:.  dba  Sun  Suppty  (Workers) 

Stone  Safety  Corp.  (UE) 

TK  Valve  Manufacturing  Inc.  (Workers) 

Texas  Primate  Center  (Company) 

Three  Star  Drilling  (Workers) 

Unit  Flow  Thru  Terminal  (Workers) 

Vanguard  Oil  Co.,  Inc.  (Company) 

WE.  Myers  Drilling  Co.  (Workers) 

Weatherford  Oilfield  Services 


Location 


Hobbs,  NM 

Watsonvitle.  CA.. 

Giddings,  TX 

Pittsburgh,  PA .... 

Russell,  KS 

Billings,  MT 

Wallingford,  CT .. 
Hammond,  LA.... 

Alice.  TX 

Lawrenceville,  IL 

Flint  Ml 

Mt  Carmel,  IL .... 

Midland,  TX 

Laurel,  MS 


Date 
received 


11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 
11/7/88 


Date  of 
petition 


10/21/88 

10/12/88 

9/19/88 

9/26/88 

10/21/88 

9/27/88 

10/25/88 

10/21/88 

10/25/88 

10/21/88 

10/17/88 

10/21/88 

10/19/88 

10/17/88 


Petition 
No. 


21,580 
21.581 
21,582 
21,583 
21,584 
21.585 
21.586 
21,587 
21,588 
21,589 
21,590 
21,591 
21,592 
21,593 


Articles  produced 


Do. 
Frozen  Foods. 
Oil  Services. 
Railroad  Services. 
Oil  and  Gas. 

Do 
Heating  &  air  conditkjn  Units  for  Mass  T-ansit. 
Ball  Valves. 
Monkeys. 
Oil. 

Warehouse/ auto  parts. 
Oil. 

Do. 
Casing  Services. 


[FR  Doc.  88-26876  Filed  11-18-88:  8;45  am] 
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Job  Training  Partnership  Act;  Program 
Guidance  and  Annual  Planning 
Schedule  for  Implementation  of  the 
New  Economic  Dislocation  and  Worlter 
Adjustment  Assistance  Act  for 
Program  Year  1989 

agency:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Department  of  Labor  is 
requesting  comments  on  its  proposed 
program  guidance  and  annual  planning 
schedule  for  implementation  of  the  new 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  (EDWAA)  Act 
for  Program  Year  1989  (July  1, 1989-Iune 
30. 1990).  The  information  requested  is 
needed  to  ensure  that  the  State's 
programs  will  be  operated  in  compliance 
with  the  Act  and  regulations. 

DATES:  Written  comments  are  invited 
from  the  public.  Comments  must  be 
submitted  on  or  before  December  21, 
1988. 

ADDRESS:  Comments  shall  be  addressed 
to  Assistant  Secretary  for  Employment 
and  Training,  U.S.  Department  of  Labor, 
Room  N-4703.  200  Constitution  Avenue 
NW..  Washington.  DC  20210.  Attention: 
Robert  N.  Colombo. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  N.  Colombo,  Director,  Office 
of  Employment  and  Training  Programs, 
Telephone:  (202)  535-0577  (this  is  not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  is  proposing 
planning  guidance  for  the 
implementation  of  the  new  Economic 
Dislocation  and  Worker  Adjustment 
Assistance  (EDWAA)  Act  program  for 
Program  Year  1989. 


1.  Background 

On  August  23,  President  Reagan 
signed  into  law  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (OTCA). 
EDWAA,  enacted  as  SubtiUe  D  of  Title 
VI  ofOCTA,  revised  Title  III  of  the  Job 
Training  Partnership  Act  (ITPA) 
replacing  the  existing  dislocated 
workers  program  with  a  new  worker 
adjustment  program,  to  be  operational 
by  July  1, 1989.  Part  3  of  Subtitle  D  of 
Title  I  of  OTCA  also  makes  major 
revisions  in  the  Trade  Adjustment 
Assistance  (TAA)  program  concerning 
services  for  workers  dislocated  by 
foreign  trade. 

EDWAA  authorizes  a  new 
comprehensive  program  to  assist 
dislocated  workers  and  also  introduces 
a  number  of  new  and  innovative 
approaches,  including  State  dislocated 
worker  units  to  assist  communities  and 
workers  undergoing  permanent  plant 
closings  and  substantial  layoffs. 

Part  631  of  Title  20,  CFR,  the 
regulations  for  JTPA  Title  III,  as  revised 
by  OTCA,  were  published  in  the  Federal 
Register  on  October  24, 1988,  at  53  FR 
41572,  effective  November  1, 1988. 

Pursuant  to  section  311(a)  of  Title  III 
of  the  JTPA,  as  amended  by  OTCA.  and 
20  CFR  Part  631  of  JTPA  regulations,  this 
document  provides:  (1)  Instructions  to 
the  States  for  the  submission  of  the 
State  Plan;  and  (2)  instructions  to 
affected  States  for  submission  of  the 
plan  where  there  is  a  Single  Substate 
Grantee. 

The  planning  guidance  calls  for  the 
development  of  a  biennial  "State  Plan" 
and  a  "Plan"  where  there  is  a  Single 
Substate  Grantee.  The  initial  biennial 
"State  Plan"  will  cover  a  one-year 
transition  period  (July  1, 1989  to  June  30. 
1990).  In  conjunction  with  the  State's 
biennial  planning  for  JTPA  this  would 
put  the  planning  cycle  in  conformity 
with  the  overall  planning  process  for 
JTPA  Title  II-A  and  II-B. 


2.  Planning  Documents 

A.  State  Plan 

Section  311(a)  of  the  JTPA  and 
§  631.36  of  the  JTPA  regulations  require 
that  in  order  to  receive  funds  under 
JTPA  section  302(b)  the  State  shall 
submit  to  the  Secretary  of  labor 
(Sectreary),  in  accordance  with 
instructions  issued  by  the  Secretary  on  a 
biennial  basis,  a  biennial  State  Plan 
describing  in  detail  the  programs  and 
activities  that  will  be  assisted  with 
funds  provided  under  JTPA  Title  III.  The 
State  Plan  shall  be  submitted  on  or 
before  the  first  day  of  May  immediately 
preceding  the  program  year  for  which 
funds  are  first  to  be  made  available 
under  Tide  III.  The  initial  biennial  Plan 
will  cover  a  one-year  transition  period 
(July  1. 1989  to  June  30, 1990). 

State  plans  are  to  be  submitted  using 
the  OMB-approved  format  contained  in 
Attachment  I.  The  State  Plan  must 
describe  the  planned  use  of  all  resources 
for  the  transition  period  (July  1, 1989  to 
June  30, 1990). 

The  document  also  must  contain  a 
discription  of  the  State's  performance 
standards  and  incentive  policy  for  Title 
III.  Instructions  for  performance 
standards  and  incentive  policy  will  be 
issued  in  accordance  with  the  schedule 
included  in  Section  8  of  this  Notice. 

The  Department  of  Labor 
(Department)  will  review  the  State  Plan 
and  any  comments  submitted  by  the 
State  Job  Training  Coordinating  Council 
and  will  notify  the  State  of  any 
deficiencies  in  the  Plan  within  30  days 
after  submission.  Unless  a  State  has 
been  so  notified,  the  Plan  will  be 
approved  iwthin  45  days  after 
submission. 

Any  Plan  submitted  under  Title  III 
may  be  modified  to  describe  changes  in 
or  additions  to  the  program  and 
activities  set  forth  in  the  Plan. 
Modifications  to  the  Plan  shall  be 


submitted  using  the  same  format.  No 
modification  shall  be  effective  unless 
reviewed  and  approved  in  accordance 
with  section  311(d)  of  the  JTPA  and 
S  631.36  (d)  and  (e)  of  the  JTPA 
regulations. 

B.  Single  Substate  Grantee  "Plan" 

Section  311(f)  of  the  JTPA  and 
S  631.50(h)  of  the  JTPA  regulations 
require  that  when  the  substate  area  is 
the  State,  the  substate  Plan  and  any 
Plan  modification(s)  shall  be  submitted 
by  the  Governor  to  the  Secretary,  in 
accordance  with  instructions  issued  by 
the  Secretary. 

Single  substate  grantee  Plans  are  to 
be  submitted  using  the  OMB  approved 
format  contained  in  Attachment  II. 
Modification  to  the  Plan  shall  be 
submitted  using  the  same  format. 

The  department  will  review  the  Plan 
in  accordance  with  the  provisions  of 
§§  628.6  and  631.50(h)  of  die  JTPA 
regulations  for  overall  compliance  with 
the  provisions  of  the  Act  and  JTPA 
regulations.  States  will  be  notified  of  the 
results  of  the  review  within  the  same 
timeframes  specified  for  the  review  of 
the  State  Plan. 

3.  EDWAA  Coordination 

The  State  Plan  must  describe 
coordination  activities  among  State  and 
local  organizations  focusing  on 
dislocated  workers. 

Pursuant  to  the  new  legislation, 
programs  under  EDWAA  and  TAA  must 
be  coordinated  or  integrated  so  as  to 
avoid  fragmented  delivery  of  services  to 
eligible  dislocated  workers. 

"The  new  EDWAA  worker  adjustment 
program  and  the  TAA  program  will 
continue  as  separate  and  identifiable 
programs.  However,  as  provided  under 
the  OTCA,  States  are  encouraged  to 
provide  linkages  and,  where  possible,  to 
arrange  joint  responsibility  for  specific 
functions  common  to  both  programs. 
Such  actions  will  assist  dislocated 
workers  to  receive  any  and  all  benefits 
to  which  they  are  entitled,  and  any 
training  or  other  services  they  need  to 
become  reemployed  as  quickly  and  as 
easily  as  possible.  For  example,  linkages 
can  take  place  in  providing  early 
intervention  services,  in  exchange  of 
informaUon  and  coordination  in  the 
development  and  operation  of  training 
programs,  in  developing  a  common 
intake  point  and  applicaUon  process  for 
the  two  programs,  in  providing  technical 
assistance  an^  training,  and  in 
establishing  labor-management 
committees  for  dealing  with 
dislocations.  Above  all,  the  delivery 
system  must  assure  that  the  cHentele  of 
these  programs,  the  dislocated  workers 
to  be  served,  are  provided  a  clearly 


defined  and  easy-to-follow  system  of 
services. 

4.  Designation  of  State  Disclocated 
Worker  Unit 

Section  311(b)(2)  of  the  JTPA  provides 
that  States  will  designate  or  create  an 
identifiable  State  dislocated  worker  unit 
(DWU)  or  office  with  the  capability  to 
respond  rapidly  onsite  to  permanent 
plant  closures  and  substantial  layoffs 
thorughout  the  State.  Through  this  rapid 
response  effort  the  DWU  will  be  able  to 
assess  the  need  for  appropriate  basic 
readjustment  services. 

The  DWU  is  a  key  feature  of  the 
States'  implementation  of  the  new 
programs  under  EDWAA  and  it  is 
therefore  key  to  the  success  of  this 
initiative.  The  State,  in  designating  an 
existing  organization  or  creating  a  new 
organization  to  fulfill  the  responsibilities 
outlined  in  Title  III  of  JTPA,  shall  assure 
that  this  organization  has  the  capability 
to: 

•  Make  appropriate  retraining  and 
basic  adjustment  services  available  to 
eligible  dislocated  workers  through 
substate  grantees,  and  in  statewide, 
regional  or  industry-wide  projects; 

•  Work  with  employers  and  labor 
organizations  in  promoting  labor- 
management  cooperation  to  achieve  the 
goals  of  the  program; 

•  Operate  a  monitoring,  reporting, 
and  management  system  to  provide 
adequate  information  for  effective 
program  management,  review,  and 
evaluation; 

•  Provide  technical  assistance  and 
advice  to  substate  grantees; 

•  Exchange  information  and 
coordinate  programs  with  the 
appropriate  economic  development 
agency,  and  State  education,  training, 
and  social  services  programs; 

•  Coordinate  with  the  unemployment 
insurance  system  and  Federal-State 
Employment  Service  system,  as  well  as 
TAA  and  JTPA  Tides  II-A  and  II-B 
programs  in  the  State; 

•  Receive  advance  notice  of  plant 
closings  and  mass  layoffs  as  provided  at 
section  3(a)(2)  of  the  Worker 
Adjustment  and  Retraining  Notification 
(WARN)  Act,  Pub.  L.  100-139, 102  Stat. 
890; 

•  Notify  the  appropriate  substate 
grantees  as  soon  as  possible  (preferably 
within  48  hours)  following  receipt  of 
employer  notice  of  layoff  or  plant 
closing;  and. 

•  Consult  with  labor  organizations 
where  substantial  numbers  of  their 
members  are  to  be  served. 

5.  Rapid  Response  Capability 

Pursuant  to  JTPA  section  311(b)(2).  die 
DWU  has  as  one  of  its  primary 


responsibilities  the  establishment  of  a 
rapid  response  capability,  including 
securing  appropriate  staff,  which  will 
enable  it  to  provide  assistance,  onsite. 
for  dislocation  events,  such  as 
permanent  closures  and  substantial 
layoffs,  throughout  the  State.  This  staff 
should  include  individuals  who  are 
knowledgeable  about  resources, 
including  programs  under  EIDWAA. 
TAA,  JTPA,  and  other  programs  which 
are  available  through  public  and  private 
sources  to  assist  dislocated  workers. 
These  rapid  response  specialists  are  to 
have  the  ability  to:  (1)  Organize  a  broad- 
based  response  to  a  disclocation  event, 
including  the  ability  to  coordinate 
services  provided  under  EDWAA  with 
other  State-administered  programs;  (2) 
provide  limited  amounts  of  immediate 
financial  assistance  for  rapid  response 
activities;  (3)  work  effectively  with 
employers  and  employees;  and  (4)  work 
out  provisions  of  retraining  and 
readjustment  services  by  substate 
grantees. 

The  rapid  response  specialists  who 
are  designated  within  the  DWU  may  use 
EDWAA  funds  to  establish  on-site 
contact  with  employer  and  employee 
representatives  (preferably  within  48 
hours  after  notification)  of  a  current  or 
impending  permanent  closure  or 
substantial  layoff  in  order  to  provide 
information  on  available  resources  and 
to  provide  emergency  assistance.  The 
specialists  also  will  promote  the 
formation  of  labor-management 
committees  and  provide  on-going 
assistance  to  these  committees. 

6.  Key  Planning  Dates 

The  Planning  instructions  in  this 
notice  are  but  one  part  of  the 
information  necessary  for  the 
implementation  of  the  new  EDWWA 
Program.  Issuance  targets  for  key 
products  and  other  planning 
benchmarks  are  as  follows:  This 
schedule  supplements  and  updates  the 
prior  schedule  at  53  FR  34844.  34847 
(September  8. 1988). 

11-23-88    Comment  period  on  interim 
final  rules  for  Tide  III  ends. 

12-30-88    Employment  and  Training 
Administration  issues  final  allotments 
for  State  formula  allotments  for  Tides 
n-A.  n-B  and  UI  of  JTPA. 

01-05-89    ETA  issues  final 
regulations  and  plaiming  instructions. 

By  this  time.  Governors  should  have 
reconstituted  their  SJTCC  designated 
substate  areas  and  grantees,  and 
determined  their  formula  for  substate 
fund  distribution. 

2-01-89    Governors  should  give 
direction  for  substate  plaiming.  (statute 
requires  3/1) 
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02-17-89    ETA  issues  Title  UI 
reporting  instructions. 

OZ-17-ag    ETA  issues  Title  m 
performance  standards  instructions. 

05-01-89    Governor's  Plan  submitted 
to  the  Secretary,  who  advises  of 
problems  within  30  days  or  approves 
within  45  days.  Single  substate  grantee 
Plans  due  to  the  Secretary. 

07-01-89    Program  operations  begin. 

Attachment  I 
OMB  Control  No. 
Expiration  Date: 

Ptasning  Inatructiaiis 

Format  and  Procedures  far  Submhling  die 
State  Plan  for  Employment  and  Training 
Assistance  for  Dislocated  Workers 

I.  Identifying  Infonnation 

A.  Name  and  Address  of  the  grantee. 

B.  Date  of  submission. 

C.  Time  period  covered. 

II.  State  Responsibilities  (overall) 

A.  Coordination.  1.  Describe  coordination 
activities  among  State  and  local 
organizations  focusing  on  dislocated  workers. 

2.  Describe  how  EDWAA  programs  will  be 
coordinated  with  the  unemployment 
compensation  system  within  the  State. 
(Section  314(0). 

3.  Describe  how  EDWAA  programs  will  be 
coordinated  with  the  Federal-State 
EmpKjyment  system. 

4.  Describe  how  EDWAA  programs  will  be 
coordinated  with  dislocated  worker  programs 
under  Title  III  of  the  Carl  D.  Perkins 
Vocational  Education  Act  (Section  311(b)(5) 
of  JTPA  and  S  631  J7(c)  of  the  JTPA 
regulations). 

5.  Describe  how  EDWAA  programs  will  be 
coordinated  with  JTPA  Title  Il-A  programs. 

6.  Describe  how  Title  III  services.including 
intake,  referral,  assessment,  training  and 
placement  will  be  integrated  or  coordinated 
with  services  and  payment  made  available 
under  Chapter  2  of  Title  U  of  the  Trade  Act  of 
1974  and  provided  by  any  State  or  local 
agencies  designated  under  section  239  of  the 
Trade  Act  of  1974  so  as  to  avoid  fragmented 
delivery  of  services  to  elTgfble  dislocated 
workers.  (Section  311(bMlO)  of  JTPA  and 

S  631.37(a)  of  the  JTPA  regulations).  Attach  a 
copy  of  the  interagency  agreement  developed 
if  Title  lU  and  the  Trade  Adjustment 
Assistance  program  are  not  opprated  by  the 
same  agencies. 

B.  Program  Administration.  1.  Describe  the 
composition,  including  required 
representation  (e.g.,  private  sector,  general 
pubhc  latior.  etc.)  and  fnnctiona  of  the  State 
job  Training  Council  (SJTCC)  as  they  pertain 
to  EDWAA.  Include  the  written  comments 
provided  on  the  State's  plan  as  well  as  a 
description  of  the  staffmg  provided  to  the 
SJTCC.  (Section  311(b)(g)). 

2.  Provide  a  list  of  the  selected  substate 
areas.  (Section  312(a)  of  fTPA  and  9  631.35  of 
the  JTP.A  regulations) 

3.  Provide  a  list  of  selected  substate 
grantees.  (Section  312(b)  of  JTPA  and  9  631.35 
of  the  JTPA  regulations). 

4.  Describe  the  State's  aubsUte  allocation 
methodology,  includmg  the  data  elements 


and  allocation  formulas  to  be  used,  as  weD  as 

the  methodology,  if  any,  for  the  reallocation 
of  funds  among  and  from  the  State  to 
substate  areas.  (Section  302  and  303  of  JTPA 
and  9  632.32(b)  of  the  JTPA  regulations). 

5.  Describe  the  State's  procedures  to 
identify  fiinds  required  to  be  reaHotted 
pursuant  to  section  303(b)  of  the  Act  and  how 
such  procedures  will  ensure  equitable 
recapture  of  such  funds.  (Section  303(b)  of 
JTPA  and  9  631.33  of  the  JTPA  regulations). 

6.  Describe  the  method  to  be  used  to  assess 
the  level  of  need  and  use  of  Aie  ten  percent  of 
the  State's  allocation  to  substate  pantees  on 
the  basis  of  need.  (Section  3(^c)(2)  of  JTPA 
and  9  631.32(d]  of  the  JTPA  regulations). 

7.  If  the  Governor  has  determined  that 
services  will  be  provided  to  displaced 
homemakers.  indicate  the  basis  for  this 
decision.  (Section  311(b)(4)). 

8.  Describe  the  manner  in  which  the  State 
will  conduct  monitoring  and  oversight  of  aU 
State  and  substate  activities  to  ensure  that 
expenditures  and  activities  are  in  accordance 
with  the  State  or  substate  plan  or 
modification.  (Section  631.31  of  the  JTPA 
regulations). 

C.  Performance  Standards.  1.  Describe  the 
State's  methodolgy  for  setting  performance 
standards  for  each  substate  grantee  and  any 
other  method  for  assessing  performance 
including  State  developed  standards,  which 
are  not  inconsistent  with  the  Secretary's 
standards.  (Section  10e(g)). 

2.  Describe  the  method  for  providing 
incentives  for  training  of  greater  duration 
consistent  with  JTPA  section  106(gJ  and 
identifying  that  portion  of  the  Governor's 
reserve  funds  (Section  302(c)(1))  which  will 
be  utilized  to  make  such  incentive  awards. 

3.  Describe  the  sanctions  poKcy  for 
substate  areas  failing  to  meet  performance 
standards  pursuant  to  section  106(h). 

III.  State  Program  Operational  Plan 

A.  Disclocat'ed  Worker  Unit/Rapid 
Response.  1.  Describe  the  State  dislocated 
worker  unit  (DWU)  or  office,  including  a 
description  of  the  organization,  functions  and 
staffing  of  this  unit;  also  describe  the  DWlTs 
capacity  to  provide  '^apid  response" 
assistance  to  permanent  closure  and 
substantial  layoffs  throughout  the  State. 
(Section  311(b)(2)  of  JTPA  aitd  9  631.30  of  the 
JTPA  regulations). 

2.  Describe  how  the  DKfU  will  arrange  for 
the  provision  of  retraining  and  basic 
readjustment  services  to  eligible  disclocated 
workers  through  substate  grantees  and  other 
appropriate  organizations.  (Section 
311(b)(3)(A)  of  JTPA  and  9  e31.30(a)(l)  of 
JTPA  regulations). 

3.  Describe  how  the  DMU  will  work  with 
employees  and  labor  organizations  to 
establish  labor-manageBMnt  committees  to 
achieve  the  goals  of  the  program.  (Section 
311(b)(3)(B)  of  JTPA  and  §  631  J0(a)(2)  of  the 
JTPA  regulations). 

4.  Describe  the  DMU'i  monitoring, 
reporting,  and  management  systems.  (Section 
311(b)(3)(C)  of  JTPA  and  9  831.30(a)(3)  of  the 
JTPA  regulations). 

5.  Describe  how  the  DMU  will  provide 
technical  assistance  and  advice  to  substate 
grantees.  (Section  3I1(3KD)  of  JTPA  and 

9  631.30(a)(4)  of  the  JTPA  regulations). 


6.  Describe  how  the  DMU  will  exchange 
information  and  coordinate  programs  with 
the  appropriate  eoonaoic  development 
agency  and  state  educatioB,  training  and 
social  services  prograns.  Include  in  this 
description  a  discussion  of  how  this 
coordination  will  be  assured.  Indicate  which 
staff  in  the  DKfU  have  special  responsibilities 
for  coordination.  (Section  311(bK5)  of  fTPA 
and  9  63I.30(aK5]  of  the  JTPA  regulations). 

7.  Describe  how  the  DWU  will  coordinate 
the  dehvery  of  services,  and  provide  for 
exchange  of  information  and  coordinate  with 
all  other  programs  available  to  assist 
dislocated  workers  inchiding  the  state 
unemployment  insurance  system,  TAA  and 
Federal-State  employment  service  system. 
(Section  e31.3O(a)|0)  of  the  fTPA  regulations). 

a.  Describe  the  procedures  for  the  receipt  of 
advance  notice  of  plant  doungs  and  mass 
layoffs  as  provided  at  section  3(a)(2)  of  the 
Worker  Adjustment  and  Retraining 
Notification  (WARN)  Act,  Pub.  L.  100-379, 
102  Stat.  898;  and  the  procedures  for 
notification  of  appropriate  substate  grantees. 
(Section  631.Jl(a)(71  and  (8]  of  the  JTPA 
regulations). 

9.  Described  how  the  State  DWU  will 
disseminate  infonnation  throughout  the  State 
on  the  availability  of  services  end  activities 
for  dislocated  w«»kers.  (Section  311(b)(6)  of 
the  Act  9  631.30(a)(10)). 

B.  Describe  other  activities  undertaken  by 
the  State  with  40  percent  funds  authorized 
under  section  314(d]  of  JTPA  and  9  e31.41(a) 
of  the  JTPA  regulations. 

1.  Retraining  services,  including  (but  not 
limited  to)  those  in  section  314(d)  of  the  Act 
when  undertaken  in  Statewide,  industrywide 
and  regional  programs; 

2.  Coordination  with  the  unemployment 
compensation  system,  in  accordance  with 
9  B31.3e(b)  of  the  JTPA  regulations; 

3.  Discretionary  allocation  for  basic 
readiustment  and  retraining  services  to 
provide  additional  assistance  to  areas  that 
experience  substantial  increases  in  the 
number  of  dislocated  workers,  to  be 
expended  in  accordance  with  the  substate 
plan  or  modification  thereof; 

4.  Incentives  to  provide  training  of  greater 
duration  for  those  who  require  it;  and 

5.  Needs-related  payments  in  accordance 
with  section  315(b)  of  the  Act. 

IV.  Assurances 

The  following  assurances  must  be  included 
in  the  State  plan: 

A.  The  State  will  comply  with  the  statutory 
and  regulatory  requirements  of  EDWAA; 

B.  That  services  will  be  provided  to  eligible 
dislocated  workers.  (Section  311(b)(1)  (B)  and 
(C)  of  the  Act). 

C  Services  will  not  be  denied  on  the  basis 
of  Stale  of  residence  to  eligible  dislocated 
workers  displaced  by  s  permanent  closure  or 
substantial  layoff  within  the  State;  and  may 
be  provided  to  other  eligible  dislocated 
workers  regardless  of  the  state  of  residence 
of  such  workers;  (Section  311(b)(1)(C)). 

D.  That  services  to  displaced  workers  will 
not  adversely  affiecl  the  delivery  of  services 
to  eligible  dislocated  workers  and  that 
services  are  provided  in  conjunction  with 
ongoing  programs  for  all  dislocated  workers. 


E.  That  any  program,  under  this  Title, 
serving  a  substantial  number  of  membera  of  a 
labor  organization  will  be  established  only 
after  full  consultation  with  such  labor 
organization.  (Section  311(b)(7)  of  JTPA 

F.  That  the  State  will  not  prescribe  any 
Title  III  performance  standards  which  are 
inconsistent  with  the  parameters  set  annually 
by  the  Secretary  pursuant  to  section  106(e) 
and  apply  the  standards  in  accordance  with 
section  311(a]  with  regards  to  incentives. 

V.  General  Administrative  Information 

A.  Signature.  The  State  plan  must  contain 
the  Governor's  signature  or  the  signature, 
name  and  title  or  his/her  designee. 

The  plan  must  also  include  a  statement 
indicating  that  the  SJTCC  has  reviewed  the 
plan  and  concurs  with  it,  whether  or  not  the 
SJTCC  has  made  written  comments.  If  written 
comments  have  been  provided,  copy  of  these 
comments  shall  be  attached  to  the  Plan. 
(Section  311(b)(9).) 

B.  Mailing  Address.  States  are  to  submit 
three  copies  of  the  State  Plan,  each  with 
original  signature  of  the  Governor  or  his/her 
designee  to: 

Administrator,  Office  of  Job  Training 
Programs,  U.S.  Department  of  Labor, 
Employment  and  "Training  Administration 
(ETA),  Room  N-4459,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Also,  a  copy  of  the  State  Plan  must  be  sent 
to  the  ETA  regional  office. 

C.  Modification  to  State  Plan.  Any  Plan 
submitted  under  section  311(a)  of  JTPA,  as 
amended,  may  be  modified  to  describe 
changes  in  or  additions  to  the  programs  and 
activities  set  forth  in  the  Plan,  except  that  no 
such  modification  shall  be  effective  unless 
reviewed  and  approved  pursuant  to 

9  631.56(c),(d),(e),  and  (f)  of  the  JTPA 
regulations. 

Attachment  II 

OMB  Control  N6. 

Expiration  Date: 

Planning  Instructions 

Format  and  Procedures  for  Submitting  the 
Single  Substate  Grantee  Plan  Employment 
and  Training  Assistance  for  Dislocated 

Workers 

The  Single  Substate  Grantee  Plan  shall 

contain: 

I.  Identifying  Information 

A.  Identification  and  address  of  the  grant 
recipient. 

B.  Identification  and  address  of  the  entity 
or  entities  that  will  administer  the  program,  if 
different  from  the  grant  recipient. 

C.  Date  of  submission. 

D.  Area  covered  by  substate  grantee  (i.e. 
entire  State  of  ). 

E.  Time  period  covered  by  plan. 

II.  Program  Information 

A.  The  State's  plan  shall  contain  a 
description  of: 

(1)  'The  means  for  delivering  services  in 
section  314  to  eligible  dislocated  workers; 

(2)  The  means  to  be  used  to  identify,  select 
and  verify  the  eligibility  of  program 
participants; 

(3)  The  means  for  implementing  the 
requirements  of  section  314(f); 


(4)  The  means  for  involving  labor 
organizations  in  the  development  and 
implementation  of  services; 

(5)  The  performance  goals  to  be  achieved 
consistent  vtnth  the  performance  goats 
contained  in  the  State  plan  pursuant  to 
section  311(b)(8); 

(6)  Procedures,  consistent  with  section  107, 
for  selecting  service  providers  which  take 
into  account  past  performance  in  job  training 
or  related  activities,  fiscal  accountability,  and 
ability  to  meet  performance  standards; 

(7)  A  description  of  the  methods  by  which 
the  substate  grantee  will  respond 
expeditiously  to  worker  dislocation  where 
the  rapid  response  assistance  required  by 
section  314(b)  is  inappropriate,  including 
worker  dislocation  in  sparsely  populated 
areas,  which  methods  may  include  (but  are 
not  limited  to) — 

(a)  Development  and  delivery  of  wide- 
spread outreach  mechanisms; 

(b)  Provision  of  financial  evaluation  and 
counseling  (where  appropriate)  to  assist  in 
determining  eligibihty  for  services  and  the 
type  of  services  needed; 

(c)  Initial  assessment  and  referral  for 
further  basic  adjustment  and  training 
services;  and 

(d)  Estabhshment  or  regional  centers  for 
the  purpose  of  providing  such  outreach, 
assessment,  and  early  readjustment 
assistance; 

(8)  A  description  of  the  methods  by  which 
the  other  parties  to  the  agreement  described 
in  section  312(b)  may  be  involved  in  activities 
of  the  substate  grantee; 

(9)  A  description  of  training  services  to  be 
provided,  including — 

(a)  Procedures  to  assess  participants' 
current  education  skill  levels  and 
occupational  abilities: 

(b)  Procedures  to  assess  participants'  needs 
including  educational,  training,  employment 
and  social  services; 

(c)  Methods  for  allocating  resources  to 
provide  the  services  recommended  by  rapid 
response  teams  for  eligible  dislocated 
workers  within  the  substate  area;  and 

(d)  A  description  of  services  and  activities 
to  be  provided  in  the  substate  area; 

(10)  The  means  whereby  coordination  with 
other  appropriate  programs,  services,  and 
systems  will  be  effected,  particularly  where 
such  coordination  is  intended  to  provide 
access  to  the  services  of  such  other  systems 
for  program  participants  at  no  cost  to  the 
worker  readjustment  program;  and 

(11)  A  detailed  budget  showing  the  planned 
expenditure  of  funds  for  the  one  year 
transition  period  by  cost  category  and 
activity. 

B.  Describe  the  manner  in  which  the  single 
substate  grantee  will  coordinate  with  the 
State  dislocated  worker  unit  in  the 
implementation  of  the  single  substate  grantee 
program  in  particular  the  rapid  response 
activity.  (Section  311(b)(2)). 

C.  Include  a  statement  that  the  State  will 
comply  with  the  cost  limitations  contained  in 
section  315  of  the  Act,  including  those 
limitations  which  apply  to  needs-related 
payments  (25  percent)  and  retraining  services 
(50  percent).  Indicate  whether  the  State  will 
request  a  waiver  of  the  50  percent  limitation 
for  retraining.  (Section  315  of  the  Act  and 

9  631.14(a)(5)  of  the  JTPA  regulations). 


D.  Include  the  current  and/or  written 
comments  of  the  SfTCC.  If  written  comments 
have  been  provided,  a  copy  of  these 
comments  shall  t>e  attached  to  the  plan. 
(Section  313(a)). 

III.  Signature 

The  plan  shall  contain  the  Governor's 
signature  or  the  signature  and  title  of  his/her 
designee.  The  name  of  the  signer  should  be 
typed  below  the  signature. 

IV.  Mailing  Address 

States  shall  submit  three  copies  of  the 
Single  substate  grantee  plan,  each  with 
original  signature  of  the  Governor  or  his/her 
designee  to: 

Administrator,  Office  of  Job  Training 
Programs,  Department  of  Labor,  Employment 
and  Training  Administration  (ETA).  Room  N- 
4459.  200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Also,  a  copy  of  the  plan  must  be  sent  to  the 
ETA  regional  office. 

V.  Modification 

Any  plan  submitted  under  section  313(a)  of 
JTPA  as  amended  may  be  modified  to 
describe  changes  in  or  additions  to  the 
programs  and  activities  set  forth  in  the  plan, 
except  that  no  such  modification  shall  be 
effective  unless  reviewed  and  approved 
pursuant  to  99  631.50(h)  and  628.6  of  the 
JTPA  regulations. 

Signed  at  Washington,  DC,  this  15th  day  of 
November  1988. 
Roberts  T.  Jones, 
Assistant  Secretary  of  Labor. 
[FR  Doc  88-26852  Filed  11-1&-88;  8:45  amj 
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COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting 

Summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Monday,  December  5, 
1988;  Beginning  10:00  a.m. 

Place:  Room  1120,  The  Federal 
Building,  500  Camp  Street,  New  Orleans, 
Louisiana  70130. 

Type  of  Meeting:  Open. 
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Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Comoiission  on 
Merchant  Marine  and  Defense.  Suite 
520,  4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  The  Honorable 
Jeremiah  Denton,  the  Chairman  of  the 
Commission,  will  receive  and  consider 
statements  of  individuals  and  groups  in 
Louisiana  and  neighboring  states  about 
the  problems  and  prospects  of  the 
nation's  maritime  industries,  particularly 
the  merchant  marine  and  shipbuilding 
industries.  In  particular.  Senator  Denton 
desires  reactions  to  the  Commission's 
first  two  reports  and  its 
recommendations,  views  about  the 
contributions  of  the  maritime  industries 
to  the  national  security,  and  suggestions 
for  actions  that  would  help  to  address 
current  and  projected  shortages  of 
merchant  marine  and  shipyard 
capability  to  meet  defense  requirements. 
Individuals  or  organi2ations  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  or  by 
telephone  by  December  1, 1988,  and  are 
requested  to  provide  two  copies  of  their 
written  statements  to  the  Commission 
and  to  have  copies  available  for  the 
press.  Witnesses  will  be  allowed  a 
maximum  of  15  minutes  to  summarize 
their  written  testimony,  may  be  included 
on  panels,  and  may  be  asked  to  respond 
to  questions.  Questions  about  the  nature 
and  content  of  testimony,  scheduling, 
and  related  matters  should  be  directed 
to  Captain  Wayne  L  Humphreys,  USN, 
the  Commission's  Chief  of  Sta^. 

Supplementary  Information:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  delivered 
to  the  Commissioners  at  the  public 
hearing  or  received  at  the  Commission's 
office  by  the  close  of  business  on 
December  5, 1988.  All  written 
submissions  will  be  made  available  for 
inspection  by  interested  parties,  and 
may  be  published  as  part  of  the 
Commission's  proceedings.  Submissions 
should  be  addressed  to  the  Executive 
Director  at  the  Commission's  office  in 
Alexandria,  Virginia. 
Allan  W.  CameroB, 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 
[FR  Doc.  88-26686  Filed  11-18-88;  8:45  am) 
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Notice  of  Meeting 

summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L.  98-525  (as 


amended],  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  persormel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbulding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Firday,  December  9, 
1988;  Beginning  10:00  a.m. 

Place:  Board  Room,  Port  of  Long 
Beach,  925  Harbor  Plaza.  Long  Beach. 
California  90602. 

Type  of  Meeting:  Open. 
Contact  Person:  Allan  W.  Cameron, 
Executive  Director.  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  Commissioner 
Shannon  J.  Wall  will  receive  and 
consider  statements  of  individuals  and 
groups  in  California  about  the  problems 
and  prospects  of  the  nation's  maritime 
industries,  particularly  the  merchant 
marine  and  shipbuilding  industries.  In 
particular,  Mr.  Wall  desires  reactions  to 
the  Commission's  first  two  reports  and 
its  recommendations,  views  about  the 
contributions  of  the  maritime  industries 
to  the  national  security,  and  suggestions 
for  actions  that  would  help  to  address 
current  and  pro)ected  shortages  of 
merchant  marine  and  shipyard 
capability  to  meet  defense  requirements. 
Individuals  or  organizations  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  or  by 
telephone  by  December  5, 1988,  and  are 
requested  to  provide  two  copies  of  their 
written  statements  to  the  Commission 
and  to  have  copies  available  for  the 
press.  Wimesses  will  be  allowed  a 
maximum  of  15  minutes  to  summarize 
their  written  testimony,  may  be  included 
on  pcmels,  and  may  be  asked  to  respond 
to  questions.  Questions  about  the  nature 
and  content  of  testimony,  scheduling, 
and  related  matters  should  be  directed 
to  Captain  Wayne  I.  Humphreys,  USN, 
the  Commission's  Chief  of  Staff. 
Supplementary  Information:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  delivered 
to  the  Commissioners  at  the  public 
hearing  or  received  at  the  Commission's 


office  by  the  close  of  business  on 
December  9, 1988.  All  written 
submissions  will  be  made  available  for 
inspection  by  interested  parties,  and 
may  be  published  as  part  of  the 
Commission's  proceedings.  Submissions 
should  be  addressed  to  the  Ebcecutive 
Director  at  the  Commission's  oSice  in 
Alexandria,  Virginia. 
AUanW. 


Executive  Director,  Commission  oa  Merchant 
Marine  and  Defenwe. 

[FR  Doc.  88-2088S  Filed  11-18-88:  8:45  am) 
BILUNC  COOC  3t20-01-ll 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (M-tS)) 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  odier  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  hsted 
should  be  submitted  to  the  Agency 
Clearance  Of&cer  and  the  OMB 
Paperwork  Reduction  Project. 

date:  Comments  are  requested  by 
December  21, 1988.  If  yon  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

address:  Philip  D.  Waller,  NASA 
Agency  Clearance  Officer.  Code  NPN, 
NASA  Headquarters.  Washington.  DC 
20549;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0042).  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 


Reports 

Title:  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Process. 

OMB  Number:  2700-0042. 

Type  of  Request:  Extension. 

Frequency  of  Report:  As  required. 

Type  of  Respondent:  Individuals  or 
households,  state  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Numbers  of  Respondents:  175,000. 

Responses  per  Respondent:  2. 

Annual  Responses:  350,000. 

Hours  per  Response:  32. 

Annual  Burden  Hours:  11,214,000. 

Abstract-Need/Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order 
to  award  contracts  for  required  goods 
and  services  in  support  of  NASA's 
mission.  It  also  includes  reporting 
requirements  under  NASA  contracts. 

November  14, 1988. 

Philip  D.  WaUer. 

Director,  General  Management  Division. 

[FR  Doc.  88-26768  Filed  11-18-88:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Media  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Narrative  Film 
Development  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  13, 1988,  from  9:00  a.m.-5:30 
p.m.  in  Room  716  of  the  Nancy  Hanks 
Center,  1100  Peimsylvania  Avenue  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 

DC  20506.  or  call  (202)  682-5433. 

November  15. 1988. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-26824  Filed  11-18-88:  8:45  am] 

BILLING  CODE  7S37-012-M 


Meeting;  National  Council  on  ttie  Arts 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Local  Programs  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  8, 1988,  from  8:30  a.m.-5:30 
p.m.  and  December  9, 1988,  from  8:30 
a.m.-4:00  p.m.  in  Room  M09  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  9, 1988,  from 
2:00-4:00  p.m.  The  topic  for  discussion 
will  be  policy. 

The  remaining  session  of  this  meeting 
on  December  9  from  8:30  a.m.-2:00  p.m. 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
November  15, 1988. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  88-26825  Filed  11-18-88:  8:45  am] 

BILUNQ  CODE  7S37-01-M 


BEST  COPY  AVAILABLE 


Meeting;  Theater  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Fellowships  for 
Playwrights  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  7, 1988.  from  9:30  a.m.-5:30 
p.m.  in  Room  M07  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubUc  on  December  7, 1988,  from 
9:30-10:15  a.m.  The  topic  for  discussion 
will  be  poUcy. 

The  remaining  session  of  this  meeting 
on  December  7  from  10:15  a.m.-5:30  p.m. 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
appplicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
November  15, 1988. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 
[FR  Doc.  88-26826  Filed  11-18-88:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.; 
Milestone  Nuclear  Power  Station,  Unit 
No.  3;  Environniental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  J  to 
10  CFR  Part  50  and  an  associated 
license  amendment  to  Northeast 
Nuclear  Energy  Company,  et  al.  (the 
licensee)  for  the  Millstone  Nuclear 
Station,  Unit  No.  3,  located  at  the 
licensee's  site  in  New  London  County, 
Connecticut. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  is  requesting  an 
exemption  from  Paragraph  III.A.3  of  10 
CFR  Part  50  Appendix  J,  "Primary 
Reactor  Containment  Testing  for  Water- 
Cooled  Power  Reactors"  to  permit  the 
use  of  the  mass-point  method  of  primary 
containment  leakage  testing.  In  1973, 
Appendix  J  was  issued  to  established 
requirements  for  primary  containment 
leakage  testing  and  incorporated  by 
reference  ANSI  N45.4-1972.  "Leakage 
Rate  Testing  of  Containment  Structures 
for  Nuclear  Reactors."  The  standard 
requires  that  containment  leakage 
calculations  be  performed  by  using 
either  the  point-to-point  method  or  the 
total  time  method. 

At  this  time,  a  licensee  who  wishes  to 
use  mass-point  must  submit  an 
application  for  exemption  from  the 
Appendix  J  requirement  that 
containment  integrated  leak  rate  tests 
will  conform  to  ANSI  N45.4.  The 
exemption  proposed  by  the  licensee 
would  be  granted  until  a  proposed 
revision  to  Appendix  J,  which  will 
permit  use  of  the  mass-point  method, 
becomes  effective.  In  the  mass-point 
method,  the  mass  of  air  in  containment 
is  calculated  and  plotted  as  a  function  of 
time  and  leakage  is  calculated  from  the 
slope  of  the  linear  least  squares. 

With  the  present  developments  in 
technology,  the  mass-point  method  has 
gained  increasing  recognition. 

The  superiority  of  the  mass-point 
method  becomes  apparent  when  it  is 
compared  with  the  two  other  methods. 
In  the  total  time  method,  a  series  of 
leakage  rates  is  calculated  on  the  basis 
of  air  mass  differences  between  an 
initial  data  point  and  each  individual 
data  point  thereafter.  If  for  any  reason 
(such  as  instrument  error,  lack  of 
temperature  equilbrium,  ingassing  or 
outgassing]  the  initial  data  point  is  not 
accurate,  the  results  of  the  test  will  be 
affected.  In  the  point-to-point  method, 
the  leak  rates  are  based  on  the  mass 
difference  between  each  pair  of 
consecutive  points  which  are  then 
averaged  to  yield  a  single  leakage  rate 
estimate.  Mathematically,  this  can  be 
shown  to  be  the  difference  between  the 
air  mass  at  the  beginning  of  the  test  and 
the  air  mass  at  the  end  of  the  test 


expressed  as  a  percentage  of  the 
containment  air  mass.  It  follows  from 
the  above  that  the  point-to-point  method 
ignores  any  mass  readings  during  the 
test  and  thus  the  leakage  rate  is 
calculated  on  the  basis  of  the  difference 
in  mass  between  two  measurements 
taken  at  the  beginning  and  at  the  end  of 
the  test,  which  are  24  hours  apart. 

The  licensee's  request  and  bases  for 
exemption  are  contained  in  a  letter 
dated  August  11. 1988. 

The  licensee  has  also  requested 
changes  to  the  Technical  Specifications 
that  are  related  to  the  containment 
leakage  rate  test.  By  application  for 
license  amendment  dated  August  11, 
1988,  the  hcensee  requested  changes  to 
Millstone  Unit  3  Technical  Specification 
(TS)  4.6.1.3,  "Containment  Leakage,"  to 
allow  for  use  of  ANSI/ANS  Standard 
56.8-1981  for  "mass-point" 
determination  of  containment  leakage 
rate. 

A  "Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing"  regarding  the  proposed 
changes  to  TS  4.6.1.2  was  published  in 
the  Federal  Register  on  September  21. 
1988  (53  FR  36672). 

The  Need  for  The  Proposed  Action 

The  exemption  and  associated  license 
amendment  are  needed  to  allow  use  of 
the  mass-point  analysis  method  at 
Millstone  Unit  No.  3. 

Environmental  Impacts  of  the  Proposed 
Action 

The  erraticism  of  the  total  time 
method  creates  a  higher  probability  of 
unnecessarily  failing  a  containment 
integrated  leakage  rate  test  (note  that 
the  calculated  procedure  is  independent 
of  containment  tightness)  possibly 
resulting  in  increased  test  frequency, 
critical  path  outage  time,  and  exposure 
to  test  personnel. 

Radiological  releases  will  not  be 
greater  than  previously  determined,  nor 
does  the  proposed  exemption  otherwise 
affect  radiological  plant  effluents,  or 
have  any  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  tneasurable 
radiological  or  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption  and  associated 
license  amendment. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption  and  associated 
license  amendment;  any  alternatives  to 
the  exemption  and  associated  license 


amendment  would  have  either 
essentially  the  same  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  different  from  or  beyond 
the  scope  of  resources  used  during 
normal  plant  operation,  which  were 
assessed  in  the  Final  Environmental 
Statement  relating  to  plant  operation, 
NUREG-1064,  dated  December  1984. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  that  supports  the 
propsed  exemption.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption 
and  associated  license  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
and  application  for  license  amendment 
dated  August  11, 1988.  A  copy  of  the 
above  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  20555,  and 
at  the  local  public  document  room 
located  at  the  Waterford  Public  Library, 
49  Rope  Ferry  Road,  Route  156, 
Waterford,  Connecticut  06385. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  November,  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects-I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-26840-Filed  11-18-88;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  December  7, 1988,  Room  P- 
114,  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Wednesday,  December  7, 1988—8:30 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  review:  (1) 
The  final  report  of  the  NRC-RES 
Technical  Program  Group  on  the  Code 
Scahng,  Applicability  and  Uncertainty 
(CSAU)  Evaluation  Methodology  and  (2) 
the  report  of  the  joint  NRC/B&W 
Technical  Advisory  Group  on  the  need 
for  follow-on  research  pertaining  to 
thermal  hydraulic  phenomena  of  the 
B&W  once  through  steam  generator 
(OTSG). 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  change  in  schedule,  etc., 
which  may  have  occurred. 

Date:  November  15, 1988. 

Morton  W.  LilMrkin. 

Assistant,  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-26841  Filed  11-18-88;  8:45  am] 

BILLING  CODE  7S«>-01-M 


[Docket  Na  50-255] 

Consumers  Power  Co^  Issuance  of 
Amendment  to  Provisional  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  117  to 
Provisional  Operating  License  No.  DPR- 
20.  issued  to  Consumers  Power 
Company  (the  licensee],  which  revised 
the  Technical  Specifications  (TSs)  for 
operation  of  the  Palisades  Plant,  located 
in  Van  Buren  Coimty,  Michigan.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the  provisions 
in  the  Technical  Specifications  relating 
to  low  temperature,  overpressure 
protection  and  the  heatup  and  cooldown 
limits  for  meeting  the  requirements  of  10 
CFR  Part  50,  Appendix  G,  and 
operability  requirements  for  the  high 
pressure  safety  injection  pumps. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Provisional  Operating 
License  and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  19, 1988  (53  FR  17994).  No  request 
for  hearing  or  petition  to  intervene  was 
filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
November  10, 1988,  at  53  FR  45632. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  apphcation  for 
amendment  dated  December  22. 1987  as 
revised  April  12, 1988,  (2)  Amendment 
No.  117  to  License  No.  DPR-20  and  (3) 
the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555.  and  at  the  Van 
Zoeren  Library,  Hope  College,  Holland. 
Michigan  49423.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — III,  IV,  V,  and 
Special  Projects. 


Dated  at  Rockville,  Maryland,  this  14th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  V.  Wambach. 
Project  Manager.  Project  Directorate  III-l, 
Division  of  Reactor  Projects — ///,  IV.  VSr 
Special  Projects. 
[FR  Doc.  88-26838  Filed  ll-18-«8;  8:45  am] 
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[Dockets  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendments  Nos.  118  and  104  to 
Facility  Operating  Licenses  Nos.  DPR-58 
and  DPR-74,  issued  to  the  Indiana 
Michigan  Power  Company  (the 
licensee),  which  revised  the  licenses  and 
Technical  Specifications  (TSs)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant,  Units  Nos.  1  and  2.  located  in 
Berrien  County,  Michigan.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

These  amendments  change  the  TSs 
and  License  Conditions  2.C.(5)  for  Unit  1 
and  2.C.(3)(s)  for  Unit  2  by  increasing 
the  maximum  enrichment  of  the  fuel 
assemblies  from  the  present  values  to 
4.23  weight  percent  U-235.  The  changes 
are  necessary  because  the  Unit  2  Cycle 
7  reload  includes  fuel  assemblies  which 
have  enrichment  in  excess  of  the  3.84 
weight  percent  presently  allowed  by  the 
TSs.  In  addition,  the  amendment  for 
Unit  2  makes  an  editorial  change  to  TS 
5.6.1.2. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportimity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
October  11, 1988  (53  FR  39679).  No 
request  for  hearing  or  petition  to 
intervene  was  filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
November  14, 1988,  at  53  FR  45830. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
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amendments  dated  August  19, 1988.  (2] 
amendments  Nos.  118  and  104  to 
Licenses  Nos.  DPR-58  and  DPR-74,  and 
(3)  the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Maude  Preston  Palenski  Memorial 
Library,  500  Market  Street,  St.  Joseph, 
Michigan  49085.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — III,  IV,  V,  and 
Special  Projects. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  November,  1988. 
For  the  Nuclear  Regulatory  Commission. 

Wayne  Scott, 

Project  Manager,  Project  Directorate  III-l, 
Division  of  Reactor  Projects — ///.  IV,  V  Sr 
Special  Projects. 
[FR  Doc.  88-26839  Filed  11-18-^8;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  November  23, 1988 
Wednesday,  November  30, 1988 
Wednesday,  December  7, 1988 
Wednesday,  December  14, 1988 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street,  NW..  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 


management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  concensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary. 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street, 
NW.,  Washington.  DC  20415  (202)  632- 
9710. 

Thomas  E.  Anfinson. 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 
November  10. 1988. 
[FR  Doc.  88-26837  Filed  11-18-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26276;  File  No.  SR-CSE- 
88-4] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  ttie 
Cincinnati  Stock  Exchange  Relating  to 
the  Umltatlon  of  Liability  for  Use  of 
Exchange  Facilities 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  16, 1988,  the 


Cincinnati  Stock  Exchange  (the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  described  in  Items  1, 11,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  Proposed  Rule 
Change  from  interested  persons. 

I.  The  Self-Regidatory  Organization's 
Statement  of  &e  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Cincinnati  Stock  Exchange 
proposed  to  add  new  Rule  11.9(t)  in 
order  to  limit  the  Exchange's  liability  for 
losses  resulting  from  the  use  of  its 
facilities. 

IL  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  Rule 
change  is  to  limit  the  liability  of  the 
Exchange  and  its  facilities  manager  for 
claims  by  CSE  members  and  member 
employees  arising  out  of  their  use  of  the 
Exchange's  National  Securities  Trading 
System  and  Automated  Extension 
Processing  System.  CSE  Rule  14.5  limits 
the  Exchange's  liability  to  its  members 
for  losses  resulting  from  their  use  of  the 
Intermarket  Trading  System. »  Although 
Exchange  pohcy  also  limits  the 
Exchange's  Uability  to  members  for 
losses  arising  out  of  their  use  of  CSE's 
data  processing  systems,  currently  there 
is  no  specific  Rule  to  this  effect. 

Proposed  Rule  11.9(t)  is  consistent 
with  sections  6(b)(5)  and  llA  of  the  Act. 
which  encourage  the  use  of  new  data 
processing  and  communication 
techniques  to  facilitate  economically 
efficient  executions  of  securities 
transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 

The  Exchange  believes  that  the 
proposed  Rule  change  will  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 


'  On  November  3. 1988.  the  Commission  received 
a  letter  from  the  CSE,  which  deleted  proposed  CSE 
Rule  11.9(ll's  extension  of  the  liabihty  limitation  to 
CSE  customers.  See  letter  from  David  Colker, 
General  Counsel,  CSE  to  George  Scargle.  Staff 
Attorney.  SEC.  Division  of  Market  Regulation,  dated 
October  31. 1988. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others. 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed  rule 

change  from  members,  participants,  or 
others. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  Proposed 
Rule  Change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  Proposed  Rule  Change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  Proposed  Rule  Change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  Proposed 
Rule  Change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  12. 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 
November  14, 1988. 

(FR  Doc.  88-26830  Filed  11-18-88;  8:45  am) 
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(Release  No.  34-26277;  File  No.  SR-NYSE- 
88-32) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to  Stock 
Allocations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)  (1),  notice  is  hereby 
given  that  on  October  20, 1988,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
(1)  new  Rule  103B  which  authorizes  the 
Exchange  to  adopt  policies  governing 
stock  allocations,  (2)  Allocation  Policies 
and  Procedures,  and  (3)  the  form  of 
application  to  be  used  by  specialists  in 
applying  for  stock  allocations.  The 
operation  of  the  Allocation  Policies  and 
Procedures  is  described  in  Item.  A. 
below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B  and  C 
below. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

(a)  Purpose — The  proposed  rule 
change  will  update  the  Exchange's 
procedures  and  policies  regarding  the 
allocation  of  Exchange-listed  equity 
securities  to  specialist  units.'  The 
proposal  covers  allocations  resulting 
from:  (i)  Initial  listings  of  common  stock 
on  the  Exchange;  (ii)  the  withdrawal  of 
allocations  from  a  specialist  unit 


'  The  Exchange  will  be  reviewing  the  allocation 
of  options  to  specialist  units  and  will  Tile  revised 
options  allocation  procedures  with  the  Commission 
when  that  review  is  complete. 


resulting  from  proceedings  under 
Exchange  Rules  103A,  475  and  476:  and 
(iii)  a  specialist  unit's  voluntarily 
surrendering  a  security  as  a  result  of 
possible  disciplinary  or  performance 
improvement  action.  The  Policy  will 
replace  the  current  allocation  system 
which  is  described  in  filing  SR-NYSE- 
83-10.2 

The  proposed  rule  change  is  a  result 
of  a  comprehensive  review  of  the  stock 
allocation  system  that  the  Quality  of 
Markets  Committee  ("QOMC")  initiated 
in  1987.  The  QOMC  appointed  an 
Allocation  System  Review  Committee 
("ARC"),  which  included  four  Exchange 
Directors  and  five  former  Allocation 
Committee  ("Committee")  Chairmen,  to 
develop  recommendations  to  enhance 
the  allocation  system.  The  ARC  was 
guided  by  the  following  objectives: 
— Preserve  the  integrity  of  the  existing 

allocation  process,  and  build  upon  its 

strengths  to  improve  its  objectivity, 

consistency  and  continuity; 
— Consistent  with  the  foregoing, 

strengthen  the  system's 

responsiveness  to  the  needs  of  listing 

companies  with  respect  to  the 

allocation  process;  and 
— Preserve  the  independence  and 

autonomy  of  the  Allocation 

Committee  in  applying  allocation 

policy. 

In  following  these  objectives,  the  ARC 
recommended,  and  the  Exchange 
adopted,  revised  allocation  procedures 
and  policies  that  are  intended:  (i)  To 
ensure  that  securities  are  allocated  in  a 
fair  and  equitable  manner  (ii)  to  ensure 
that  all  specialist  units  have  a  fair 
opportunity  for  allocations  based  on 
established  criteria  and  procedures:  (iii) 
to  provide  incentives  for  ongoing 
enhancement  of  performance  by 
specialist  units;  (iv)  to  provide  the  best 
possible  match  between  specialist  units 
and  securities:  and  (v)  to  contribute  to 
the  strength  of  the  specialist  system.  The 
procedures  and  allocation  criteria 
adopted  by  the  Exchange,  and  how 
those  procedures  and  criteria  differ  from 
current  procedures  and  criteria,  are 
described  below. 

Composition  of  the  Committee 

The  Allocation  Committee  will 
continue  to  have  nine  members. 
However,  the  make-up  of  the  Committee 
has  been  altered  slightly.  There  will  be 
one,  rather  than  two,  specialists  on  the 
committee,  and  six,  rather  than  five 
floor  brokers.  There  will  continue  to  be 
two  allied  members.  Either  one  of  the 


■  Securities  Exchange  Act  Release  No.  19628 
(March  23.  1986).  48  FR  14103. 
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floor  brokers  or  the  specialist  now  will 
also  be  a  Floor  Governor.  While 
specialists  offer  technical  expertise,  the 
Exchange  believes  that  the  proposed 
mix  of  representation  best  addresses  the 
needs  of  the  allocation  system;  floor 
brokers  and  allied  members  are  in  the 
best  position  to  judge  the  relative 
strengths  and  weakriesses  of  specialist 
units  and  to  provide  a  perspective  on 
the  trading  characteristics  of  new  issues. 

Committee  members  will  be  chosen 
from  a  54  member  allocation  panel 
reflecting  the  make-up  of  the  Committee. 
The  panel  will  include  brokers  and 
specialists  with  five  years  experience  on 
the  Flor,  allied  members  involved  in 
listed  equity  trading  and  all  16  Floor 
Governors.  Appointment  of  the 
allocation  panel  will  be  the 
responsibility  of  the  QOMC  pursuant  to 
the  following  procedures:  the  Floor 
Directors  will  appoint  a  selection 
committee  to  develop  a  representative 
panel  that  maximizes  the  professional 
expertise  and  broad  experience  of  the 
floor.  The  selection  committee  then  will 
recommend  panel  appointments  to  the 
Floor  Directors,  who  will  Hnalize 
recommendations  to  the  QOMC. 

Panel  members  will  serve  a  one-year 
term.  During  this  term,  panel  members 
(except  for  Floor  Governors)  will  be 
eligible  for  random  appointment  to  a 
six-month  term  on  the  Committee.* 
Floor  Governors  will  serve  two-month 
terms  on  the  Committee.  Every  two 
months,  three  Committee  members  will 
rotate  ofi  the  Committee,  thereby 
fostering  continuity  and  objectivity  in 
the  decision-making  process.  After  a 
panel  member  rotates  off  the  Committee, 
he  will  be  ineligible  for  reappointment 
for  two  months;  after  that  two  months,  if 
he  is  still  on  the  panel,  he  will  be  eligible 
for  random  selection  for  a  second  term. 
At  the  conclusion  of  a  second 
Committee  term,  a  panel  member  other 
than  a  Floor  Governor  will  be  ineligible 
for  selection  to  the  panel  for  one  year. 
This  differs  from  current  policy  which 
allows  for  up  to  six  consecutive  one- 
year  terms  on  the  panel.  Under  the 
Policy,  the  Exchange  will  post  the  names 
of  the  nine-member  Committee  at  the 
time  of  each  bi-monthly  rotation. 

Committee  members  will  elect  as 
Chairman  one  floor  broker  member  of 
the  Committee  whose  Hrm  does  a  public 
business.  The  Committee  members  will 
elect  the  chairman  two  months  before 


'  Alt.hougfa  appoinbnent  is  randoin  aa  to 

individuals,  the  Exchange  will  malce  a  effort  (i)  to 
provide  a  geographical  balance  to  the  Allocation 
Committee  so  that  the  Committee  adequately 
represents  all  areas  of  the  Floor,  and  (ii)  to  inchide 
on  the  Committee  no  more  than  one  broker  or  allied 
member  whose  firm  is  affiUated  with  a  specialist 
unit. 


his  term  begins  in  order  to  foster 
consistency  and  to  provide  an 
opportunity  for  further  education  of  the 
chairman-elect.  Floor  Governors  and 
brokers  whose  firms  are  affiliated  with  a 
specialist  unit  will  be  ineligible  to  serve 
as  chairman.  A  member  elected 
chairman  will  serve  as  chairman  for  the 
remainder  of  hit  six-month  Committee 
term.  The  chairman  will  preside  at 
meetings  of  the  committee  and  will  be 
expected  to  take  the  leadership  and 
initiative  to  conduct  the  meeting  in 
accordance  with  Exchange  policy. 

Committee  Progedures 

Allocation  decisions  will  be  made  by 
a  majority  vote  of  the  Committee 
members  present  at  a  meeting  and 
eligible  to  vote  on  the  matter.  The 
Exchange  will  make  every  effort  to  have 
nine  members  present  for  each 
allocation  decision  and  will  use 
substitutes  from  the  panel  where 
necessary;  if  no  speciaUst  panel  member 
is  available,  a  former  specialist  panel 
member  may  substitute  or,  if  none  is 
available,  a  former  Allocation 
Committee  chairman  may  substitute.  In 
the  event  it  is  impossible  to  arrange  a 
meeting  of  a  full  nine-member 
committee,  the  Exchange  has 
established  a  quorum  requirement  of 
seven  members  (as  opposed  to  Hve 
members  under  current  policy), 
including  five  floor  brokers,  one  allied 
member  and  one  specialist  (or  a  former 
Allocation  Chairman  as  a  substitute). 

Under  the  Policy,  Committee  members 
may  not  participate  in  the  allocation 
deliberations  with  respect  to  any  stocks 
for  which  either  they  or  a  specialist  with 
whom  their  firm  is  affiliated  have 
applied.  Members  also  must  disqualify 
themselves  if  there  is  any  other  conflict. 

The  decision  of  the  Committee,  along 
with  a  summary  of  the  reasons  for  the 
decision,  will  be  made  known  to  the 
members  of  the  Exchange.  The 
Exchange  also  will  provide  that 
information  to  the  issuer  of  the  security 
allocated. 

Allocation  Criteria 

Committee  members  will  base  their 
decisions  on  their  professional  judgment 
rather  than  a  specific  mathematical 
calculation.  Each  Committee  member 
will  apply  the  specific  criteria  based  on 
his  expertise  and  experience  in  the 
Exchange  community. 

Specialist  performance  will  continue 
to  be  the  key  allocation  criterion  and 
performance  will  be  judged  in  large  part 
by  the  standards  included  in  the 
recently-approved  amendments  to 


Exchange  rule  1031.*  First,  an  important 
measurement  of  specialist  performance 
will  continue  to  be  the  subjective 
measurement*  provided  by  the 
Specialist  Performance  Evaluation 
Questionnaire  ("•SPEQ").  In  evaluating 
SPEQ  results,  while  the  Committee  will 
evaluate  current  ratings  and  the  ranking 
of  a  specialist  unit  relative  to  other 
applicants,  the  Committee  also  will 
evaluate:  improvements  in  ratings; 
ratings  over  the  last  year  to  account  for 
possible  aberrations  in  ratings;  the 
strengths  of  the  particular  individual 
designated  to  trade  the  stock; '  written 
comments  as  to  the  performance  of  the 
entire  unit;  and  any  particular  ratings  or 
comments  that  may  be  relevant  to 
particular  characteristics  of  the  new 
stock. 

The  Committee  now  will  also  evaluate 
specific  objective  performance 
standards  pursuant  to  Rule  103A,  such 
as  timeliness  of  openings;  promptness  in 
seeking  floor  official  approval  of  non- 
regulatory  delayed  openings;  timeliness 
of  reports  under  the  Opening  Automatic 
Reporting  System  ("OARS");  timeliness 
of  turnaround  in  the  Designated  Order 
Turnaround  ("DOT')  System;  and 
responses  to  administrative  messages." 
The  Committee  also  will  evaluate  other 
objective  criteria  provided  by  the 
Exchange,  such  as  data  on  specialist 
participation  and  stabilization. 

In  addition  to  performance  criteria, 
the  Committees  also  will  consider  a 
number  of  additional  criteria.  First, 
recognizing  that  listing  on  the  Exchange 
is  a  significant  development  for  a 
company,  the  Committee  will  consider  a 
letter  from  the  listing  company  that 
either  requests  specific  units  or  specifies 
particular  expertise  in  one  or  more 
aspects  of  the  specialist's  roles. 

The  Committee  also  will  consider 
other  allocations  received  by  a  unit  in 
each  of  the  preceding  two  years  and  the 
current  year.  While  a  recent  allocation 
does  not  preclude  a  new  allocation,  the 
committee  considers  such  factors  in 


*  Securities  Exchange  Act  Release  No.  25681  (May 
9. 1988)  53  FR  17287  (the  "Rok  103A  Approval 
Release").  The  Exchange  believes  that  reafTirmation 
specialist  performance  standards,  including  the  rule 
103A  standards,  as  the  key  allocation  criteria  is 
responsive  to  the  Commissioa's  stated  policy  In  this 
area.  See  Rule  103A  Approval  Releaae  at  note  32. 

*  While  stocks  are  allocated  to  specialist  units, 
allocation  applications  must  note  the  individual 
who  will  serve  aa  the  primary  specialist  handling 
the  stock.  The  individual  who  will  ad  as  specialist 
is  a  factor  that  may  be  considered  by  the 
Committee. 

*  These  103A  objective  measures  will  be  reported 
to  the  Committee  on  a  "pass"  or  "fail"  basis  for 
each  criterion.  The  Committee  also  will  be  informed 
if  an  applicant  has  been  subject  to  a  performance 
improvement  action  under  Rule  103A  in  the  most 
recent  four  quarters. 


comparing  qualified  applicants.  In  this 
regard,  the  Committee  also  will  consider 
information  regarding  stocks  lost 
through  mergers,  delistings  and  other 
events  over  which  the  specialist  has  no 
control. 

The  Committee  also  will  review  the 
capital  adequacy  of  the  specialist  unit, 
based  both  on  a  current  check  of 
estimated  capital  and  on  its  capital 
history,  and  the  disciplinary  history  of 
the  imit.  Specific  disciplinary  matters 
the  Committee  will  consider  include: 
cautionary  letters  regarding  market- 
maintenance  for  the  prior  12  months; 
other  cautionary  letters  and  summary 
fines  for  the  past  six  months, 
disciplinary  actions  for  the  past  six 
montiis;  and  significant  pending 
enforcement  matters.  The  Committee 
will  consider  significant  pending 
enforcement  matters  once  charges  are 
issued  or  a  stipulation  is  signed. 
Regardless  of  the  length  of  time  before 
an  enforcement  matter  is  resolved,  the 
enforcement  matter  will  be  in  a 
specialist's  allocation  file  imtil  the 
action  is  dismissed,  or,  if  formal 
disciplinary  action  is  taken,  imtil  six 
months  after  the  stipulation  is  signed  or 
a  Hearing  Panel  decision  on  the  matter 
is  final.'' 

The  final  criterion  the  Committee  will 
consider  involves  foreign  listings.  Due  to 
the  unique  characteristics  of  the  trading 
of  foreign  issues,  such  as  international 
arbitrage  and  the  trading  of  the  stock  in 
the  home  market,  the  Committee  also 
will  consider  an  applicant's  commitment 
to  the  particular  efforts  necessitated  by 
these  listings. 

Special  Policies  and  Education 

The  Policy  also  includes  a  number  of 
special  policy  notes.  First,  the  Policy 
states  that  spin-offs  of  listed  companies, 
the  listing  of  related  companies,  and 
relistings  of  companies  are  treated  as 
new  listings  and  are  subject  to  the 
Policy.  In  these  cases,  however,  relevant 
information  concerning  the  relationship 
to  a  listed  company  or  prior  listing,  and 
the  specialist  involved,  will  be  included 
on  the  stock  data  sheet  and  will  be 
provided  to  the  Committee.  Committee 
members  will  use  their  judgment  to 
determine  what  consideration,  if  any. 
should  be  given  to  that  information. 

Second,  the  Exchange  has  adopted 
special  criteria  for  applicants  that  are 
not  current  specialists.  Each  individual 


'  Concurrent  with  the  filing  of  this  proposal,  the 
Exchange  also  is  proposing  a  separate  policy  that 
will  limit  the  ability  of  a  specialist  unit  to  receive  an 
allocation  (i)  if  it  has  lost  a  registration  in  a  security 
pursuant  to  a  reallocation  proceeding  under  Rule 
103A  or  a  disciplinary  proceeding,  or  (ii)  if  it 
voluntarily  surrendered  a  security  in  anticipation  of 
such  a  proceeding.  See  File  No.  SR-ttrvSE-B8->J3. 


that  the  applicant  proposes  as  a 
specialist  must  pass  the  Exchange's 
specialist  examination.  The  proposed 
unit  must  demonstrate  that  it 
understands  the  speciaUst  business,  as 
well  as  demonstrate  an  ability  and 
willingness  to  meet  the  specialist's 
trading  obligations.  The  Committee  also 
will  evaluate  the  entity's:  capital 
commitment;  specialist  and  clerical 
support;  disciplinary  history;  and  any 
available  record  of  the  entity  or  its 
participants  as  a  specialist  or  market 
maker  on  another  exchange. 

The  Exchange  also  will  continue  its     y 
policy  of  blanket  applications  pursuant 
to  which  an  applicant  agrees  to  accept 
the  allocation  of  any  security.  Because  a 
specialist  may  be  allocated  a  security 
pursuant  to  a  blanket  application  when 
the  Committee  determines  that  the 
regidar  applicants  are  not  suitable  for  a 
particular  stock,  the  allocation  of  a 
security  pursuant  to  a  blanket 
application  will  not  prejudice  a  unit's 
eligibility  for  future  allocations. 

Finally,  the  proposal  emphasizes  the 
importance  of  the  education  of  all 
participants  to  ensure  continued  quality 
and  consistency  in  the  allocation 
process.  Educational  e^orts  include: 
orientation  of  new  panel  members;  a 
two-month  "phase-in"  of  new 
Committee  chairmen;  providing  all 
members  the  names  of  committee  and 
the  reasons  for  allocations;  and  general 
educational  efforts  for  both  specialists 
and  the  general  membership. 

(b)  Statutory  Basis. — ^The  proposal 
will  provide  a  fair  procedure  by  which 
securities  are  allocated  to  specialist 
units,  and  for  selecting  among 
applicants  on  a  basis  that  encourages 
superior  performance  and  enhances  the 
specialist  system  on  the  Exchange  Floor. 
Accordingly,  the  proposal  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
which  requires  that  the  rides  of  the 
Exchange  be  "designed  *  *  *  to  promote 
just  and  equitable  principles  of  trade 

*  *  *  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 

*  *  *  not  be  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers  *  *  *." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


B.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Although  the  Exchange  has  neither 
solicited  nor  received  written  comments 
on  the  proposed  rule  change,  as 
discused  in  Item  n.A.  above,  the 
proposal  is  a  result  of  a  special 
Allocation  Review  Committee  of 
Exchange  directors  and  members. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B]  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^et,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Sti«et.  NW..  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  die  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-88-32  and  should  be  submitted  by 
December  12, 1988. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  November  14. 1988. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-26831  Filed  11-18-88:  8:45  am] 
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[RaiMM  No.  34-26271;  »•  No.  SR-NYSE- 
86-33] 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctninge  liy  New  York 
Stock  Exctiange,  Inc.  ReMng  to 
Stock  Allocations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  October  20. 1988,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  "Allocation  Restrictions  Policy  and 
Specialist  Unit's  Demonstration  of 
Corrective  Efforts."  The  operation  of  the 
Proposed  rule  change  is  described  in 
Item  II.A.  below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B  and  C 
below. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose. — The  purpose  of  this 
proposed  rule  change  is  to  impose 
certain  restrictions  on  a  specialist  unit 
that  either  (i)  loses  its  registration  in  a 
specialty  stock  due  to  Exchange 
disciplinary  or  performance 
improvement  action;  or  (ii)  voluntarily 
withdraws  its  registration  in  a  specialty 
stock  as  a  result  of  possible  disciplinary 
or  performance  improvement  action. 

In  either  case,  the  specialist  unit 
would  be  ineligible  to  apply  for  future 
allocations  for  the  six  month  period 
immediately  following  the  reassignment 
of  the  security.  After  this  six  month 
allocation  restriction  period,  the  unit 
will  be  able  to  apply  for  allocations 
during  the  following  six  months  only  if 


the  unit  demonstrates  that  it  has 
undertaken  relevant  efforts  to  resolve 
the  circumstances  that  gave  rise  to  the 
loss  of  the  security;  however,  even  if  the 
Exchange  allows  a  specialist  wiit  to 
apply  for  a  new  allocation  during  this 
second  six  month  period,  the 
circumstances  that  gave  rise  to  the  loss 
of  the  security  will  be  included  in  the 
information  provided  to  the  Allocation 
Committee.  The  Exchange  staff,  in 
consultation  with  the  Floor  Directors, 
will  determine  whether  a  unit  may  apply 
for  new  listings. 

This  proposed  rule  change  will  work 
in  tandem  with  two  newly-adopted 
Exchange  rules.  First  the  proposal  will 
work  in  tandem  with  the  Allocation 
Policy  contained  in  File  No.  SR-NYSE- 
88-32.  That  policy  contains  specific 
criteria  that  the  Allocation  Committee 
will  use  in  making  allocation  decisions. 
While  the  proposed  criteria  include  a 
review  of  a  specialist  unit's  disciplinary 
history,  nothing  in  the  rule  specifically 
prevents  a  new  allocation  to  an 
applicant  that  recently  lost  or  withdrew 
its  registration  in  a  security  due  to 
actual  or  anticipated  regulatory  or 
performance  improvement  action.  This 
proposed  rule  would  specifically  prevent 
such  a  new  allocation  for  six  months 
and  impose  additional  restrictions  on 
the  allocation  of  new  securities  to  the 
unit  for  the  following  six  months. 

Second,  this  proposed  rule  will  work 
in  tandem  with  recently-revised  Rule 
103A.  That  rule  codifies  the  procedures 
and  standards  by  which  the  Exchange 
reviews  specialist  unit  performance.  In 
the  event  that  a  imit's  performance  falls 
below  specified  standards.  Rule  103A 
provides  for  the  possible  initiation  of  a 
reallocation  proceeding.  The  Exchange 
does  not  believe  it  would  be  appropriate 
for  a  unit  to  receive  a  new  allocation 
during  a  period  of  time  proximate  to  its 
losing  its  registration  in  a  stock  pursuant 
to  a  reallocation  proceeding.  Thus,  the 
restrictions  of  this  proposed  rule  change 
will  apply  following  a  reallocation  under 
Rule  103A.  as  well  as  after  the  loss  of  a 
registration  in  a  stock  following  other 
Exchange  disciplinary  actions. 

The  Exchange  further  believes  that 
there  should  not  be  a  distinction 
between:  (i)  A  specialist  unit's  losing  its 
registration  in  a  security  as  a  result  of  a 
reallocation  or  disciplinary  proceeding; 
and  (ii)  a  unit's  volimtarily  withdrawing 
its  registration  in  a  specialty  stock  as  a 
result  of  the  ;>os8ibility  of  such  action. 
Thus,  this  proposed  rule  change 
provides  for  the  consistent  application 
of  the  penalty  in  these  two  instances 
and  will  prevent  a  unit  from  avoiding 
the  allocation  restriction  by  negotiating 
a  settlement  of  pending  action. 


Following  the  market  break  in 
October  1987  and  an  intense  regulatory 
review  of  a  specialist  performance 
during  that  period,  seven  specialist  units 
voluntarily  withdrew  their  registrations 
in  a  number  of  speciality  stocks.  The 
Exdiange  believes  that  It  would  be 
inappropriate  for  specialists  to  receive 
new  stock  allocations  for  some  period 
following  the  voluntary  withdrawal  of 
registrations  in  these  circumstances. 

The  Exchange  further  believes  that 
this  proposed  rule  change  is  consistent 
with  the  Commission  Staffs  report  on 
the  market  break.'  In  the  Rerport,  the 
staff  reviewed  Exchange  specialist 
performance  during  the  market  break 
and  encouraged  Exchange  action  to 
improve  specialist  review  procedures 
and  the  reallocation  process  in  general. 
Specifically,  the  Report  states  that  the 
staff  "will  review  carefully  the 
willingness  of  the  Exchange  to  use  its 
reallocation  and  other  enforcement 
authority  to  address  poor  specialist 
performance  during  the  market  break 
and  thereafter."  *  "The  Exchange 
believes  that  this  proposed  rule  change 
is  responsive  to  the  stafTs  concerns. 

(b)  Statutory  Basis.— the  proposal 
will  enhance  the  ability  of  the  Exchange 
to  ensure  the  fair  allocation  of  securities 
to  specialist  units  and  to  prevent  the 
allocation  of  securities  to  specialist 
units  whose  performance  is  below 
acceptable  standards.  Accordingly,  the 
proposal  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act  which  requires 
that  the  rules  of  the  Exchange  be 
"designed  *  *  *  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest;  and 
*  *  *  not  be]  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers  *  *  *." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  tiie  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  soUcit,  comments 
regarding  the  proposed  rule  change. 


>  The  October  1987  Market  Break.  A  Report  by 
the  Division  of  Market  RegulatioD.  U.S.  Securities 
and  Exchange  Comoiiuion.  February,  1988 
("Report"), 

*  Report  at  4-28. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Comission's  Public  Reference  Section. 
450  Fifth  Street  N.W,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-88-33  and  should  be  submitted  by 
December  12. 1968. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptu^uant  to  delegated 
authority. 

Dated:  November  14, 1988. 

Jonathao  G.  Katz, 

Secretary. 

|FR  Doc.  88-26834  Filed  11-18-88;  8:45  amj 
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Regulation  of  International  Securities 
Markets 

AOENCV:  Seciuities  and  Exchange 
Commission. 

action:  Policy  Statement  request  for 

comments. 


summary:  The  Securities  and  Exchange 
Commission  is  releasing  a  Policy 
Statement  on  Regulation  of  International 
Securities  Markets.  The  Policy 
Statement  identifies  areas  of  regulatory 
concern  presented  by  the  continued 
internationalization  of  the  securities 
markets.  The  Policy  Statement  sets  forth 
principles  and  goals  which  the 
Commission  considers  to  be  central  to 
achieving  a  truly  global  market  system. 
The  Commission  emphasizes  the  need 
for  cooperation  between  securities 
regulators  throughout  the  world  in 
seeking  coordinated  international 
solutions  to  world  market  problems.  The 
Commission  notes  that  in  seeking 
solutions  to  common  problems  securities 
regulators  should  be  sensitive  to  cultural 
differences  and  national  sovereignty 
concerns.  Regulators  should  be  mindful 
and  respectfid  of  existing  national 
regulatory  frameworks.  The  Commission 
emphasizes  concepts  of  accommodation 
and  comparability  in  dealing  with 
differences  existing  between  these 
regulatory  frameworks.  Welcoming 
comments  on  its  views,  the  Commission 
suggests  that  an  effective  regulatory 
structure  for  an  international  securities 
market  system  would  include  the 
following  features: 

1.  Efficient  structures  for  quotation, 
price,  and  volume  information 
dissemination,  order  routing,  order 
execution,  clearance,  settlement  and 
payment  as  well  as  strong  capital 
adequacy  standards; 

2.  Sound  disclosure  systems,  including 
accounting  principles,  auditing 
standards,  auditor  independence 
standards,  registration  and  prospectus 
provisions,  and  listing  standards  that 
provide  investor  protection  yet  balance 
costs  and  benefits  for  market 
participants:  and 

3.  Fair  and  honest  markets,  achieved 
through  regulation  of  abusive  sales 
practices,  prohibitions  against 
fraudulent  conduct  and  high  levels  of 
enforcement  cooperation. 

DATES:  This  policy  statement  is  dated 
November  14. 1988.  Comments  are  due 
on  or  before  January  23, 1989. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-25-88. 
All  comment  letters  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
FOR  FURTHER  INFORttUTtON  CONTACT: 
(1)  On  market  structure  issues,  Richard 
G.  Ketchum,  Director  of  the  Division  of 
Market  Regulation.  (202)  272-3000; 


(2)  On  disclosure  issues,  Linda  C 
Quinn,  Director  of  the  Division  of 
Corporation  Finance.  (202)  272-280a 

(3)  On  accounting  and  auditing  issues. 
Edmund  Coulson.  Chief  Accountant 
(202)  272-2050; 

(4)  On  investment  company  and 
investment  adviser  issues.  Kathiyn  B. 
McGrath,  Director  of  the  Division  of 
Investment  Management  (202)  272-2750; 
and 

(5)  On  enforcement  issues.  Gary  C. 
Lynch,  Director  of  the  Division  of 
Enforcement  (202)  272-2900. 
SUPKEMSrr ARY  mrmmatwn: 

1.  Introduction 

International  mariiets  for  securities 
have  grown  tremendously  in  recent 
years.  The  world's  markets  for  equity 
and  debt  securities  have  become 
increasingly  automated  and  linked. 
Driven  by  new  technology,  investors' 
desires  to  enter  foreign  markets,  and 
issuers'  efforts  to  obtain  low  cost 
capital,  the  trend  toward 
internationalization  of  the  securities 
markets  undoubtedly  will  continue. 

The  challenge  facing  regulators  of 
these  global  securities  markets  is  to 
ensure  efficiency  and  honesty.  An 
effective  regulatory  structure  for  an 
international  securities  market  system 
would  include  the  following  features: 

(1)  Efficient  structures  for  quotation, 
price,  and  volume  information 
dissemination,  order  routing,  order 
execution,  clearance,  settlement,  and 
payment  as  well  as  strong  capital 
adequacy  standards: 

(2)  Sound  disclosure  systems, 
including  accounting  principles,  auditing 
standards,  auditor  independence 
standards,  registration  and  prospectus 
provisions,  and  listing  standards  that 
provide  investor  protection  yet  balance 
costs  and  benefits  for  market 
participants;  and 

(3)  Fair  and  honest  markets,  achieved 
through  regulation  of  abusive  sales 
practices,  prohibitions  against 
fraudulent  conduct  and  high  levels  of 
enforcement  cooperation. 

To  achieve  these  objectives,  securities 
regulators  in  each  nation  should  work 
closely  with  their  foreign  counterparts 
and  seek  coordinated  international 
solutions  to  world  market  problems. 
Securities  regulators  should  continue  to 
utilize  both  bilateral  and  multilateral 
relationships  in  various  areas. 
Cooperative  efforts  through  multilateral 
organizations,  such  as  the  International 
Organization  of  Securities  Commissions 
("IOSCO"),  should  be  continued  and 
strengthened. 

In  seeking  solutions  to  common 
problems,  securities  regulators  should 
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be  sensitive  to  cultural  differences  and 
national  sovereignty  concerns.  As 
regulators  seek  to  minimize  differences 
between  systems,  the  goal  of  investor 
protection  should  be  balanced  with  the 
need  to  be  responsive  to  the  realities  of 
each  marketplace. 

Solutions  to  the  problems  posed  by 
internationalization  should  also  be 
developed  with  due  consideration  to  the 
differing  approaches  to  regulation  of  the 
varying  products  in  the  securities 
markets,  such  as  stock  index  futures  and 
options.  In  that  regard,  both  derivative 
and  underlying  markets  should  be  fair 
and  honest  so  that  wrongdoers  cannot 
do  indirectly  in  one  market  what  they 
are  unable  to  do  directly  in  a  related 
market. 

Major  world  markets  and  their 
regulators  should  also  assist  developing 
securities  markets.  By  helping  those 
markets  to  become  efficient  and  honest, 
the  developed  markets  will  benefit  as 
participants  in  the  resulting  enhanced 
global  seciirities  market  system. 

The  United  States  Securities  and 
Exchange  Commission  believes  it  has  a 
responsibihty  to  assume  a  leadership 
role  in  international  securities 
regulation.  It  considers  the  principles 
and  goals  contained  in  this  Policy 
Statement  to  be  central  to  achieving  a 
truly  global  market  system. 

n.  A  Structiirally  Evident  Securities 
Market  System 

A.  Information  and  Trading  Systems 

The  international  securities  market 
system  should  feature  efficient 
stmictures  for  quotation,  price,  and 
volume  information  dissemination 
concerning  securities  and  derivative 
products  traded  worldwide.  The 
dissemination  of  market  data  on  a  real- 
time basis  promotes  the  efficient 
operation  of  capital  markets.  Presently, 
quotation,  price,  and  volume  information 
in  various  national  securities  markets 
often  may  not  be  timely,  because  such 
information  may  be  available  only  at  the 
end  of  a  trading  day  or  at  ^xed  times 
during  the  day.  Such  data  would  be 
inadequate  to  support  the  24-hour 
trading  activity  that  would  occur  in  a 
global  securities  market  system.  World 
markets  and  their  regulators  should 
work  with  the  private  sector  to  improve 
market  information  systems  so  that 
these  systems  keep  pace  with  growth  in 
the  volume  of  international  trading.  The 
systems  should  be  fully  automated  to 
achieve  the  goal  of  worldwide,  real-time 
information  dissemination  concerning 
globally  traded  securities  and  derivative 
products.  Traders  then  would  be  able  to 
determine  the  last  sale  price,  current 
quotes,  and  current  volume  in  a  security 


or  derivative  product  on  a  worldwide 
basis.  Such  automated,  real-time 
information  systems  can  be  particularly 
crucial  in  times  of  market  volatility 
when  current  information  may  be 
necessary  to  avert  panic. 

Accordingly,  the  first  step  in  achieving 
a  worldwide  securities  market 
information  system  should  be  to 
establish  automated  market  information 
systems  in  each  national  market  in  order 
to  increase  efficiency  and  stability.  A 
second  step  would  be  the  creation  and 
maintenance  of  international  linkages 
between  the  automated  information 
systems  of  the  various  national 
securities  markets.  A  number  of  such 
linkages  already  exist  between  major 
national  securities  markets.  Ultimately, 
the  development  of  international 
consolidated  information  systems  in 
globally  traded  securities  and  derivative 
products  should  be  explored. 

The  international  securities  market 
system  should  also  feature  efficient 
structures  for  order  routing  and 
execution  of  trades.  The  key  to 
achieving  this  goal  will  be  to  create  and 
maintain  automated  national  securities 
market  routing  systems  and  to  improve 
the  various  execution  systems,  whether 
they  be  open  outcry,  auction,  negotiated, 
automated,  or  a  combination  of  those 
systems.  The  next  step  would  be  to 
establish  international  linkages  between 
routing  and  execution  systems,  such  as 
those  already  existing  between  several 
major  national  securities  markets. 

B.  Clearance,  Settlement,  and  Payment 
Systems 

If  a  truly  global  securities  market  is  to 
be  achieved,  one  of  the  most  important 
international  goals  should  be  to 
establish  efficient  and  comparable 
automated  national  and  international 
clearance,  settlement,  and  payment 
systems.  There  are  wide-ranging 
differences  in  dealer  and  institutional 
comparison  periods,  settlement  periods, 
and  degrees  of  automation  among 
various  equity  and  debt  markets. 
Ultimately,  all  countries  should 
establish  fully  automated  clearance  and 
settlement  systems  that  permit 
paperless  book  entry  movement  of  all 
broker-dealer  and  institutional  equity 
and  debt  positions.  The  current  lack  of 
coordination  among  clearance, 
settlement,  and  payment  sytems  in 
major  world  securities  markets 
increases  the  costs  and  risks  of  global 
securities  trading. 

Although  comparable  systems  are  not 
currently  in  place,  it  is  nevertheless 
important  to  develop  clearing  linkages 
among  the  major  national  securities 
markets.  Linkages  provide  a  current 
viable  means  of  establishing 


international  clearance  and  settlement 
because  they  do  not  depend  upon  the 
existence  of  identical,  or  even 
comparable,  systems  in  each  country. 
Sound  linkages  facilitate  cross-border 
setdements  without  compromising  the 
essential  soundness  and  integrity  of 
each  national  clearance  and  settlement 
system.  For  the  linkages  to  be  sound, 
adequate  safeguards  should  exist  to 
reduce  the  risk  of  default  and  to  contain 
potential  losses.  In  the  near  term, 
securities  regulators  should  encourage 
the  development  of  a  network  of  sound 
linkages  between  individual  market 
clearance  and  setUement  systems  to 
facilitate  cross-border  setdements. 
Regulators  also  should  strive  to  agree 
upon  appropriate  minimum  standards 
for  these  linkages. 

Notwithstanding  the  use  of  clearance 
and  settlement  linkages,  reduction  of 
differences  between  the  various 
national  clearance  and  settlement 
systems  is  necessary  for  creation  of  a 
truly  global  securities  market. 
Accordingly,  world  markets  and  their 
regulators  should  continue  to  work 
towards  achieving  efficient  and 
compatible  systems.  A  top  priority  of  all 
markets  should  be  to  establish  and 
maintain  centralized  depository  and 
clearing  systems.  Concurrently, 
securities  regulators  should  work 
together  to  develop  compatible 
worldwide  standards  for  clearing 
entities. 

C.  Financial  Responsibilities  of 
Securities  Firms 

The  multinational  character  of  many 
large  brokerage  firms  and  Hnancial 
institutions  has  raised  regulatory 
concerns  regarding  the  financial 
integrity  of  these  entities.  Securities 
regulators  worldwide  share  the  goal  of 
preventing  defaults  of  overseas  affiliates 
from  jeopardizing  the  Hnancial  integrity 
of  firms  in  their  own  countries. 

1.  Financial  Information  Sharing 

In  the  near  term,  national  securities 
markets  and  their  regulators  should 
continue  to  develop  bilateral  and,  if 
possible,  multilateral  agreements  for  the 
sharing  of  financial  information  with 
respect  to  securities  affiliates.  This 
approach  recognizes  the  need  for  home 
country  regulators  to  be  better  informed 
about  worldwide  securities  activities  of 
their  regulated  securities  Hrms. 
Regulators  thus  would  be  in  a  better 
position  to  respond  to  international 
events — either  on  a  firm  or  market-wide 
basis — that  could  have  an  adverse  effect 
on  the  financial  and  operational 
condition  of  the  regulated  firm  in  the 
home  country. 


2.  Capital  Adequacy  Standards 

Varying  degrees  of  regulation  exist  in 
different  nations  regarding  broker- 
dealer  capital.  Securities  regulators 
should  continue  to  explore  the 
desirability  of  more  consistent 
international  capital  adequacy 
standards  designed  to  ensure  stability 
and  liquidity  in  national  and 
international  markets.  Acheiving  full 
harmonization  of  capital  requirements 
between  banks  and  non-bank  securities 
firms  with  regard  to  their  worldwide 
securities  activities  is  a  difficult  task. 
Efforts  nevertheless  should  continue  to 
harmonize  securities  firm  financial 
responsibility  rules  in  coordination  with 
bank  regulatory  officials  in  order  to 
ensure  that  mutually  agreeable 
standards  for  rink-based  capital  are 
established.  At  a  minimum,  securities 
regulators  should  seek  a  common 
conceptual  framework  against  which 
non-bank  capital  adequacy  standards 
can  be  measured. 

III.  A  Sound  Disclosure  System 

Investors  participating  in  the 
international  securities  markets  should 
be  protected  through  a  sound  disclosure 
system  based  on  mutually  agreeable 
accounting  principles,  auditing 
standards,  auditor  independence 
standards,  registration  and  prospectus 
provisions,  and  listing  standards.  The 
goal  in  addressing  international 
disclosure  and  registration  problems 
should  be  to  minimize  regulatory 
impediments  without  compromising 
investor  protection. 

Differences  in  disclosure 
requirements,  accounting  principles, 
auditing  standards,  and  auditor 
independence  standards  between 
countries  are  impediments  to 
multijurisdictional  offerings.  Securities 
regulators  should  continue  to  seek  ways 
to  accommodate  and.  to  the  extent 
possible,  minimize  these  differences  in 
order  to  facilitate  transnational  capital 
formation,  while  ensuring  adequate 
disclosure  for  the  protection  of 
investors. 

As  a  means  of  facilitating 
transnational  capital  formation  and 
increasing  available  investment 
opportimities,  securities  regulators 
should  consider  multijurisdictional 
registration  mechanisms  whereby 
issuers  can  use  their  own  jurisdiction's 
disclosure  documents  for  offerings  in 
other  countries.  The  ultimate  goal 
should  be  the  development  of  an 
integrated  international  disclosure 
system. 

Efforts  should  be  made  to  ease 
restrictions  on  cross-border  sales  of 
investment  company  shares.  Easing 


restrictions  on  access  by  foreign 
investment  companies  to  domestic 
markets  can  result  in  increased 
investment  opportunities  for  domestic 
investors.  If  cross-border  sales  of 
investment  company  shares  are  to  be 
facilitated,  however,  cooperative  efforts 
by  securities  regulators  are  a  necessity. 
The  most  promising  approach  currently 
seems  to  be  one  based  on  mutually 
acceptable  standards  which  are 
adequate  for  protection  of  investors, 
accordingly,  securities  regulators  should 
strive  to  develop  and  implement 
bilateral  and,  if  feasible,  multilateral 
agreements  for  the  sale  of  investment 
company  shares  based  upon  such 
standards. 

With  regard  to  the  applicability  of 
securities  registration  requirements  to 
overseas  offerings,  a  "territorial 
approach"  has  merit  Under  this 
approach,  offers  or  sales  of  securities 
occurring  outside  a  country's  borders 
generally  would  not  be  subject  to  that 
country's  registration  requirements. 

Accounting  principles,  auditing 
standards,  and  auditor  independence 
standards  are  key  factors  in  determining 
the  feasibility  of  achieving  mutually 
acceptable  disclosure.  A  primary 
impediment  to  multinational  offerings  of 
securities  is  that  different  countries  have 
different  accounting  standards.  Mutually 
acceptable  international  accounting 
standards  are  a  critical  goal  because 
they  will  reduce  the  unnecessary 
regulatory  burdens  resulting  fi^m 
current  disparities  between  the  various 
national  accounting  standards. 
Accordingly,  securities  regulators  and 
members  of  the  accounting  profession 
throughout  the  world  should  continue 
efforts  to  revise  and  adjust  international 
accounting  standards  with  the  aim  of 
increasing  comparability  and  reducing 
costs. 

Differences  in  auditing  standards  and 
auditor  independence  standards  also 
present  obstacles  to  achieving  a 
mutually  acceptable  worldwide 
disclosure  regime.  Auditors  around  the 
world  are  subject  to  different 
independence  standards,  perform 
different  procedures,  gather  varying 
amounts  of  evidence  to  support  their 
conclusions,  and  report  the  results  of 
their  work  differently.  Accordingly,  an 
important  long-term  goal  should  be  to 
estabhsh  mutually  agreeable  auditing 
and  auditor  independence  standards. 

rv.  Fair  and  Honest  Markets 

Regulators  should  strive  to  make  the 
world  securities  market  system  fair  and 
honest,  through  regulation  of  abusive 
sales  practices,  prohibitions  against 
fraudulent  and  manipulative  conduct, 
and  high  levels  of  enforcement 


cooperation.  Laws  and  regulations 
should  promote  efficiency  and  fairness 
in  the  securities  markets  by  prohibiting 
such  acta  as  insider  trading,  market 
manipulation,  and  misrepresentations  to 
the  marketplace.  Additionally,  securities 
firms  and  their  personnel  should  be  held 
to  high  standards  of  commercial  honor 
and  integrity.  Securities  regulators, 
including  self-regulatory  organizations, 
should  require  securities  firms  to 
establish  and  implement  effective 
supervisory  arrangements  to  guard 
against  dishonet  or  abusive  sales 
practices. 

Investors  will  seek  out  markets  they 
perceive  as  fair  and  honest.  Countries 
that  do  not  have  prohibitions  against 
insider  trading,  market  manipulation, 
and  misrepresentations  to  the 
marketplace  risk  becoming  havens  for 
illegal  activities.  Market  abuses  result  in 
less  efficient  markets,  higher  insurance 
and  other  costs  and,  most  important,  the 
absence  from  those  markets  of 
individuals  and  institutional  investors 
who  consider  integrity  to  be  an  essential 
market  characteristic. 

As  access  to  international  securities 
markets  by  brokers,  issuers,  investment 
companies,  investment  advisers,  and 
securiites  traders  fit>m  all  coimtries  has 
increased,  the  need  for  access  by 
enforcement  authorities  to  information 
about  foreign  trading  activity  and  the 
capital  raising  operations  of  foreign 
companies  has  expanded.  Pertinent 
information  and  evidence  regarding 
such  activities  frequently  is  located 
outside  of  a  particular  regulator's 
jurisdiction.  Accordingly,  securities 
regulators  should  continue  to  forge  a 
network  of  bilateral  and  multilateral 
surveillance  and  information  sharing 
arrangements  that  are  effective  from  an 
enforcement  standpoint  and  sensitive  to 
national  sovereignty  concerns.  The 
major  international  securities  markets 
should  be  encouraged  to  share 
surveillance  information  with  a  view 
toward  ultimate  implementation  of  a 
worldwide  network  of  surveillance 
sharing  agreements. 

Additionally,  securities  regulators 
should  strive  to  eliminate  the  ability  of 
wrongdoers  to  shield  themselves  and 
their  ill-gotten  gains  from  the  laws  of  the 
countries  in  which  their  wrongdoing 
occurred  or  where  their  conduct  had  an 
impact.  Countries  should  work  together 
to  establish  formal  mechanisms  for  the 
enforcement  of  judgments  abroad,  as 
well  as  for  imposition  of  preliminary 
judgments  freezing  a  wrongdoer's 
assets. 
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V.  Need  for  International  Coordination 

The  ability  of  securities  regulators  to 
address  the  issues  raised  by 
internationalization  of  the  securities 
markets  will  depend  greatly  upon 
cooperation  among  regulators.  There 
can  be  no  doubt  that  all  securities 
regulators  should  work  together 
diligently  to  create  sound  international 
regulatory  frameworks  that  will  enhance 
the  vitality  of  capital  markets. 

Securities  regulators  around  the  world 
have  already  made  strides  in  developing 
coordinated  responses  to  important 
issues.  International  forums  such  as 
IOSCO  provide  securities  regulators 
with  the  opportunity  to  meet  with  their 
international  counterparts  in  order  to 
work  toward  achieving  greater 
cooperation,  comparability,  and 
uniformity  in  areas  of  particular 
concern. 

Although  some  progress  toward  the 
goal  of  reaching  common 
understandings  has  been  made,  the 
tasks  ahead  are  complex.  Major 
differences  remain  among  world 
securities  market  regulatory  structures, 
even  among  the  most  mature  markets. 
While  seeking  common  solutions  to 
international  issues,  regulators  should 
also  be  mindful  and  respectful  of 
existing  national  regulatory  frameworks. 

If  these  national  frameworks  are  to  be 
respected,  resolution  of  international 
securites  regulation  issues  requires 
special  effort  by  all  concerned.  The 
United  States  Securities  and  Exchange 
Commission  is  committed  to  working 
with  securities  regulators  around  the 
world  to  achieve  the  goal  of  an 
international  securities  market  system 
that  is  efficient  and  honest. 

The  views  expressed  by  the  United 
States  Securities  and  Exchange 
Commission  in  this  Policy  Statement  are 
intended  to  stimulate  thought  in  a 
rapidly  developing  regulatory  area  and 
should  be  regarded  as  subject  to 
revision.  The  Commission  welcomes 
comments  on  these  views  from  all 
interested  persons. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-26878  Filed  11-18-88;  8:45  am] 
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Applications  and  Opportunity  for 
Hearing;  Brock  Exploration  1977-1, 
Ltd^  at  al. 

November  15. 1988. 

Notice  is  hereby  given  that  the 
following  issuers  have  filed  applications 
pursuant  to  section  12(h]  of  the 
Securities  Exchange  Act  of  1934,  as 


amended,  (the  "1934  Act")  for  orders 
exempting  the  Applicants  from  certain 
registration  and  reporting  requirements 
under  sections  12, 13  and  15[d]  of  the 
1934  Act. 


Issuer 


Brock  Expkxatioo  1977-1,  Ltd 

Brock  Exptoration  1978-1.  Ltd 

Brock  Expkxation  1979-1,  Ltd 

Brock  Expkxation  1980-1.  Ltd 

Brock  Expkxation  1981-1.  Ltd 

Brock  Expkxation  1982-1.  Ltd 

Brock  Exploration  1983-1,  Ltd 

Sierra-Pacifk:  Ponskxi  Investors  "84 

Sierra-Pacifk;  Padfk;  Development  Fund. 
Sierra-Pacific  International  Properties  V.. 

Sierra-Pacifk;  Devekapment  Fund  II 

Sierra-Pacifk:  Devetopment  Fund  III 

Rancon  Realty  Fund  III 

Rancon  Realty  Fund  IV 

Rancon  Realty  Fund  I 

Green  Gokj  Consolklated 

Rancon  Realty  Fund  II 

Rancon  Realty  Fund  V 

Rancon  Development  Furxl  VI 

Rancon  Pacific  Realty  L.P 

Rancon  Income  Fund  I 

Income  Grovrtfi  Partners  Ltd.  IX 

Angeles  Income  Properties.  Ltd 


FileNh}. 


81-754 
81-755 
81-756 
82-757 
81-758 
81-759 
81-760 
81-774 
81-773 
81-765 
81-776 
81-777 
81-766 
81-767 
81-769 
81-770 
81-778 
81-781 
81-782 
81-783 
81-784 
81-775 
81-785 


For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  applications  which  are  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  not  later  than 
December  12, 1988.  may  submit  to  the 
Commission  in  writing  his  views  or  any 
substantial  facts  bearing  on  any  of  these 
applications  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  applications  which  he 
desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  in  any  of  these  matters  will 
recieve  any  notices  and  orders  issued, 
including  the  date  of  the  hearing  (if 
ordered]  and  any  postponement  thereof 
At  any  time  after  that  date,  an  order 
granting  the  applications  may  be  issued 
upon  request  or  upon  the  Commission's 
own  motion. 

For  the  Commission  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
looathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-26833  Filed  11-18-88;  8:45  am] 
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[ReL  No.  IC-16635;  (011-2449)] 

Application;  Bullock  Monthly  Income 
Sharaa,  Inc. 

November  15, 1988. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  De- 
Registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act '). 

Applicant:  Bullock  Monthly  Income 
Shares,  Inc. 

Relevant  1940  Act  Section: 
Application  filed  pursuant  to  section  8(f) 
and  Rule  8f-l. 

Summary  of  Application:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Date:  The  application  was  filed 
on  October  18, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  9. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549; 
Applicant,  1345  Avenue  of  the  Americas, 
New  York,  NY  10105. 
FOR  FURTHER  INFORMATION  CONTACT! 
Thomas  C.  Mira,  Staff  Attorney  (202) 
272-3047,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  appHcation  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Maryland  corporation  and  on  January 
10, 1974,  filed  a  registration  statement 
pursuant  to  Section  8(b)  of  the  1940  Act 
to  register  as  an  open-end,  diversified 
management  investment  company. 
Applicant  also  filed  a  registration 


statement  pursuant  to  the  Securities  Act 
of  1933  ("1933  Act")  on  January  10. 1974. 
with  respect  to  a  public  offering  of 
Applicant's  common  stock.  Applicant's 
1933  Act  registration  statement  became 
effective  on  April  12  1974,  and  its  initial 
public  offering  commenced  shortly 
thereafter. 

2.  On  November  17, 1986.  Applicant's 
Board  of  Directors  approved  (i)  the  sale 
of  substantially  all  the  assets  of 
Applicant  to  the  Monthly  Income 
portfolio  of  Alliance  Bond  Fund  (File  No. 
811-2383]  in  exchange  for  shares  of 
beneficial  interest  of  the  Monthly 
Income  portfolio  of  Alliance  Bond  Fund 
to  be  distributed  to  Applicant's 
shareholders  on  the  basis  of  their 
relative  net  asset  values  per  share,  and 
(ii)  the  subsequent  dissolution  of 
Applicant.  The  Agreement  and  Plan  of 
Reorganization  and  Liquidation  and  the 
terms  of  the  reorganization  are  set  forth 
in  the  preliminary  proxy  statement  filed 
with  the  SEC  on  November  28. 1986.  On 
December  26. 1986.  a  Prospectus/Proxy 
Statement  was  mailed  to  Applicant's 
shareholders  or  record.  On  February  27. 
1987,  at  a  meeting  duly  called  and  held, 
the  shareholders  of  Applicant  approved 
the  reorganization  and  subsequent 
dissolution  of  Applicant.  Pursuant  to  the 
Agreement  and  Plan  of  Reorganization 
and  Liquidation,  on  March  2. 1987, 
Applicant  transferred  all  its  assets  to 
the  Monthly  Income  portfolio  of  Alliance 
Bond  Fund  in  exchange  for  shares  of 
beneficial  interest  of  the  Monthly 
Income  portfolio  of  Alliance  Bond  Fund. 
The  shares  of  the  Monthly  Income 
portfolio  of  AlHance  Bond  Fund  received 
by  Applicant  were  thereafter  distributed 
to  Applicant's  shareholders  in 
liquidation. 

3.  Applicant  states  that  it  does  not 
currently  have  any  shareholders;  it  does 
not  have  any  assets  or  liabilities;  it  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  and  it  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  On  August 
28, 1987,  Applicant  filed  Articles  of 
Dissolution  with  the  State  of  Maryland 
terminating  its  existence  as  a  Maryland 
corporation.  The  Articles  of  Dissolution 
became  effective  upon  filing. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-26832  Filed  ll-lS-88:  8:45  am] 
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DEPARTMENT  OF  STATE 
Office  of  The  Secretary 

[Public  Notice  1084] 
[Delegation  of  Authority  No.  170] 

Delegation  of  Authority  Providing  for 
Implementation  of  the  Victims  of 
Terrorism  Compensation  Act 

I  hereby  delegate  to  the  Director 
General  of  the  Foreign  Service  authority 
to  carry  out  the  functions  vested  in  me 
by  Executive  Order  12598  of  June  17, 
1987  to  implement  the  Victims  of 
Terrorism  Compensation  Act  (5  U.S.C. 
5569  and  5570),  including,  but  not  lim.ited 
to,  declarations  of  instances  in  which 
individuals  are  in  missing  status  or  have 
suffered  death  or  disability  because  of 
hostile  action  as  a  result  of  the 
individual's  relationship  with  the  United 
States  Government,  determinations  of 
eligibility  of  individuals  for 
compensation  as  a  result  of  such 
instances,  and  issuance  of  regulations  to 
administer  these  provisions. 

The  Director  General  may  redelegate 
the  functions  delegated  herein  to  a 
person  acting  as  Director  General  in  his 
or  her  absence. 

Date:  November  3, 1988. 
George  P.  Shultz, 

Secretary  of  State. 

[FR  Doc.  88-26779  Filed  11-18-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
November  10, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.:  45921 

Dated  Filed:  November  7, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  5, 1988. 


Description:  Application  of  Trump 
Shuttle,  Inc.  pursuant  to  section  401(d]  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  authority  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property  and  mail:  Between  any  point  in 
any  State  in  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  and  any 
other  point  in  any  State  of  the  United 
States  or  the  District  of  Columbia,  or 
any  territory  or  possession  of  the  United 
States. 

Docket  No.:  45922. 

Date  Filed:  November  8. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  6, 1988. 

Description:  Application  of  Aviacion 
Del  Noroeste.  S.A.  de  C.V..  pursuant  to 
section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations  requests  a  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
scheduled  foreign  air  transportation, 
carrying  persons,  property  and  mail  and 
also  authorizing  it  to  engage  in  charter 
trips  in  foreign  air  transportation  subject 
to  the  terms,  conditions,  and  hmitations 
of  the  Department's  regulations 
governing  charters,  between  points  in 
Mexico  and  points  in  the  United  States. 

Docket  No.:  45926. 

Date  Filed:  November  10, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  8, 1988. 

Description:  Application  of  America 
West  Airlines,  Inc.,  piu^uant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  over  the  following  route:  Between 
the  coterminal  points  Phoenix,  Arizona, 
Las  Vegas,  Nevada,  Los  Angeles, 
California,  San  Francisco/Oakland, 
California,  San  Diego,  California,  and 
Honolulu,  Hawaii,  and  the  terminal 
point  Sydney.  Australia. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  88-26844  Filed  11-18-88;  8:45  am] 
BILUNG  COOE  4>10-U-«I 

Federal  Aviation  Administration 
(Summary  Notice  No.  PE  88-43 

Petition  For  Exemption;  Summary  of 
Petitions  Received,  Disposition  of 
Petitions  Issued;  Correction 

agency:  Federal  Aviation 
Administration  DOT. 
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action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  Correction.  Dates. 

summary:  FAA  is  correcting  errors  in 

Dates  Section.  In  FR  Doc.  88-25739 

published  Tuesday  November  8, 1988  on 

page  45181  please  change  the  comment 

closing  date  from  November  11, 1988,  to 

read  November  28. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rules  Docket  (AGC  10).  Room  91 5G. 

FAA  Headquarters  Building  (FOB  lOA), 

800  Independence  Avenue  SW.. 

Washington  DC  20591;  telephone  (202) 

267-3132. 

Michael  D.  Triplett. 

Docket  Section,  Program  Management  Staff, 

AGC  10. 

[FR  Doc  88-26801  Filed  11-18-88;  8:45  am] 

WLUNQ  CODE  4910-13-H 

[Summary  Notica  No.  PE-8«-45] 

Petition  For  Exemption;  Summary  of 
Petitions  Received;  Disposition  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  rehef  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  sununary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  12. 1988. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 


Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  9  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  November 
15, 1988. 
Deborah  E  Swank, 

Manager,  Program  Slanagement  Staff. 

Petitions  For  Exemption 

DocAe/M?.;  22441. 

Petitioner  United  Airlines. 

Regulations  Affected:  14  CFR 
121.433(c)(l)(iii).  121.441(a)(1)  and  (bp). 
and  Appendix  F  of  Part  121. 

Description  of  Relief  Sought  To 
extend  and  amend  Exemption  No.  3451C 
that  allows  petitioner  to  continue  an 
FAA-monitored  program  under  which 
the  petitioner's  pilots  in  command, 
seconds  in  command,  and  flight 
engineers  meet  annual  ground  and  flight 
recurrent  training  and  proficiency  check 
requirements.  The  proposed  amendment 
would  add,  delete,  and  extend  certain 
provisions  of  the  exemption,  based  on 
petitioner's  experience  to  date. 
Exemption  No.  3451C  will  terminate  on 
January  31, 1989. 

Docket  No.:  25656. 

Petitioner  Michael  S.  Musticchio. 

Sections  of  the  FAR  Affected:  14  CFR 
65.71(a)(3). 

Description  of  Relief  Sought:  To 
extend  by  90  days  the  period  during 
which  all  prescribed  tests  must  be 
passed  for  a  mechanic  certificate. 

Docket  No.:  25682. 

Petitioner  Thomas  Glaeser  and 
Richard  Starks. 

Sections  of  the  FAR  Affected:  14  CFR 
91.24  (b)  and  (c). 

Description  of  Relief  Sought:  To  allow 
petitioners  to  operate  their  Nieuport 
(N124DS  and  N124TG)  airplanes  without 
the  Mode  C  requirement  because  the 
current  electrical  system  in  the  airplanes 
is  there  only  to  maintain  engine 
operations  and  to  trickle  charge  the 
battery. 

Docket  No.:  25686. 

Petitioner  Airline  Management 
Services  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.547. 

Description  of  Relief  Sought:  To  allow 
certain  personnel  of  the  petitioner  and 
Airline  Software  Inc.  to  be  admitted  to 
the  flight  deck  without  a  seat  available 
in  the  cabin. 

Docket  No.:  25692. 
Petitioner  JayHawk  Air,  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
43.3  (g). 

Description  of  Relief  Sought:  To  allow 
pilots  employed  by  petitioner  to  perform 
the  preventive  maintenance  function  of 
removing  and/or  replacing  the 
passenger  seats  of  aircraft  used  in  Part 
135  operations. 

Docket  No.:  25710. 

Petitioner  H&S  Aviation,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
145.73(a). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  repair  and  overhaul  PT6 
engines  for  Pratt  &  Whitney  Canada 
installed  in  aircraft  operating  wholly 
within  the  United  States,  and  would 
enable  petitioner  to  repair  and  overhaul 
PWlOO  engines  for  Pratt  &  Whitney 
Canada  installed  in  aircraft  operating 
wholly  within  the  United  States, 
contingent  upon  FAA  certification  of 
petitioner  as  a  foreign  repair  station  for 
PWlOO  engines. 

Docket  No.:  25716. 

Petitioner  Flamenco  Airways.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought-  To  allow 
petitioner's  pilots  to  remove  one  to  four 
seats  on  their  Britten  Norman  BN2A 
aircraft  and  install  a  supplemental  type 
certificate  stretcher  in  the  seat  tracks 
vacated  by  the  seats. 

Docket  No.:  25719 

Petitioner  World  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  121.37a 

Description  of  Relief  Sought:  To  allow 
petitioner  to  use  Caledonian  Airmotive. 
Ltd..  to  perform  services  including 
inspection,  repair,  maintenance, 
overhaul,  and  return  to  service  of  CF6-6 
and  CF6-50  engines,  appliances,  parts, 
and  components. 

Docket  No.:  25725. 

Petitioner  Short  Brothers  PLC. 

Sections  of  the  FAR  Affected:  14  CFR 
145.73(a)  and  43.3(a). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  become  certificated  as  a 
foreign  repair  station  and  to  work  on 
and  approve  for  return  to  service 
aircraft,  parts,  and  equipment  on  U.S.- 
registered  aircraft  regardless  of  their 
base  or  area  of  operation. 

Docket  No.:  25725. 

Petitioner  Valley  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
21.197(c)(2). 

Description  of  Relief  Sought:  To  allow 
operation  of  petitioner's  four  Cessna  402 
series  aircraft  under  special  flight  permit 
with  continuing  authorization. 

Docket  No.:  25731. 


Petitioner  Experimental  Aircraft 
Association  and  Confererate  Air  Force. 

Sections  of  the  FAR  Affected:  14  CFR 
Part  45. 

Description  of  Relief  Sought:  To  allow 
aircraft  owned  and  operated  by 
petitioners  to  operate  with  2-inch 
markings  located  on  the  sides  of  the 
fuselage  under  the  horizontal  stabilizer 
or  on  the  sides  of  the  vertical  tail 
surfaces,  instead  of  as  is  presently 
provided  under  §§  45.25  and  45.29. 

I     Docket  No.:  25670. 

Petitioner  Airways  Training  Institute, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.35  (c)(5)(i)  and  (d)(4)(i). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Joe  Sposito  to 
be  designated  as  petitioner's  chief  flight 
instructor  without  meeting  certain 
experience  requirements  for  such 
designation.  Denied,  November  7,  1988, 
exemption  No.  4993. 
[FR  Doc.  88-26808  Filed  11-18-88;  8:45  am) 

BILLING  CODE  4t10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Watauga  County,  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Watauga  County,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  L.  Bellamy,  Division 
Administration,  Federal  Highway 
Administration,  4505  Falls  of  the  Neuse 
Road,  Suite  470,  Raleigh,  North  Carolina 
27609,  Telephone  (919]  701-2950. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT).  will  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  improvement  of  US  421 
from  east  of  the  South  Fork  of  the  New 
River  to  SR  1361  in  Watuaga  County. 
The  proposed  action  consists  of  the 
construction  of  a  multilane,  divided, 
partially  controlled  access  facility  on 
new  location  for  a  distance  of 
approximately  11  miles.  The  proposed 
project  is  needed  to  serve  traffic 
demand  in  the  area  and  to  relieve  the 
congestion,  delay,  and  inconvenience 
currently  being  experienced  along  this 
highway. 

Alternatives  under  consideration 
include  (1)  the  "no-build",  (2)  improving 


existing  US  421,  and  (3)  construction  on 
new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State,  and  local 
agencies.  Public  meetings  and  meetings 
with  local  officials  will  be  held  in  the 
project  area.  A  public  hearing  will  also 
be  held.  Information  on  the  time  and 
location  of  the  public  meeting  and  public 
hearing  will  be  provided  in  the  local 
news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public  hearing. 
No  formal  scoping  meeting  is  planned  at 
this  time. 

To  insure  that  the  full  range  of  issues 
relating  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 
Issued  on  November  14, 1988. 

I.  Max  Tate, 

District  Engineer,  FHWA,  Raleigh.  North 

Carolina. 

[FR  Doc.  88-26784  Filed  11-18-88:  8:45  am] 

B4UJNQ  COOE  4S10-27-M 


Federal  Railroad  Administration 

Petition  for  Exemptions  or  Waivers  of 
Compliance;  Soo  Line  Railroad  Co. 

In  accordance  with  49  CFR  211.9  and 
211.41  and  45  U.S.C.  sections  1-16  and 
1013.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  waivers  of 
compliance  with  certain  requirements  of 
the  Federal  railroad  safety  laws  and 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Soo  Line  Railroad  Company  Waiver 
Petition  Docket  Numbers  PB-88-2  and 
SA-88-4 

The  Soo  Line  Railroad  Company  (Soo 
Line)  requests  waivers  of  compliance 
with  certain  provisions  of  the  railroad 
power  brakes  regulation  (49  CFR  Part 
232),  under  Docket  No.  PB-88-2.  and  the 
safety  appliance  regulation  (49  CFR  Part 
231).  under  Docket  No.  SA-88-4. 

Soo  Line  seeks  these  waivers  of 
compliance  to  permit  the  operation  of 


railroad/highway  vehicles  which  are 
designated  as  "RoadRailer"  units.  The 
Soo  Line  and  the  Norfolk  Southern 
Corporation  are  entering  into  an 
agreement  for  the  Soo  Line  to  use 
RoadRailer  equipment  between  Chicago, 
Illinois,  and  Minneapolis/St.  Paul, 
Minnesota,  a  distance  of  about  450 
miles. 

Operating  subsidiaries  of  the  Norfolk 
Southern  Corporation  (Norfolk 
Southern)  are  presently  operating  500 
RoadRailer  vehicles  under  a  conditional 
waiver  issued  by  FRA  on  July  28, 1987. 
(See  notice  of  waiver  petitions,  52  FRA 
16326,  May  4, 1987.  for  more  detailed 
discussion.)  These  vehicles  are  almost 
identical  to  the  standard  semi-trailer 
presently  used  to  haul  cargo  over  the 
highway,  the  only  difference  being  that 
they  are  equipped  with  a  special 
drawbar,  railroad  running  wheels  and  a 
special  railroad  brake  system.  The 
railroad  wheels  are  mounted  on  a  single 
axle,  either  to  the  rear  of  the  normal 
tandem  highway  wheels  or  between  the 
tandem  highway  wheels  of  the  semi- 
trailer. 

The  RoadRailer  vehicles,  by  design, 
cannot  be  subjected  to  traditional 
switching  procedures  conducted  in 
railroad  classification  yards.  The 
coupler  assmebly  will  only  couple  to 
another  RoadRailer  vehicle  or  to  a 
specially  designed  adapter  car  between 
the  locomotive  and  a  RoadRailer  train, 
and  the  drawbar  height  is  nonstandard. 
The  waiver  granted  to  the  Norfolk 
Southern  permits  noncompliance  with 
all  the  provisions  of  the  Safety 
Appliance  Standards  (49  CFR  Part  231). 
These  standards  include  provisions  that 
state  the  number,  location  and 
dimensional  specifications  for  the 
handholds,  ladders  and  sill  steps  that 
are  required  for  each  railroad  car.  In 
addition,  the  train  air  brake  system  on  a 
RoadRailer  train  is  not  compatible  with 
the  more  traditional  system  found  on 
freight  trains  and  would  not  be  in 
compliance  with  the  power  brake 
regulation  (49  CFR  Part  232).  It  was  for 
these  reasons  that  the  Norfolk  Southern 
was  granted  relief  from  Parts  231  and 
232. 

It  is  for  the  same  reasons  that  the  Soo 
Line  is  seeking  permanent  waivers 
similar  to  those  which  were  granted  to 
the  Norfolk  Southern.  The  Soo  Line 
would  also  agree  to  the  same  terms  and 
conditions  that  presently  exist  for  the 
operation  of  service  of  the  RoadRailer 
equipment  by  the  Norfolk  Southern.  The 
Soo  Line  states  that  a  grant  of 
conditional  waivers  for  RoadRailer 
operations  between  Chicago  and 
Minneapolis  would  result  in  an 
extension  of  the  use  of  RoadRailer 
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equipment  to  the  Twin  Cities  area  over 
the  track  of  the  Soo  Line  with  no 
additional  costs  to  the  private  sector,  to 
consumers,  or  to  the  Federal  state  or 
local  governments.  It  says  that  the 
service  will  provide  benefits  to 
consumers  and  the  private  sector 
through  anticipated  lower  costs  for 
transportation  and  the  addition  of  new 
traffic  to  the  Soo  Line. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  public  hearing  in  connection 
with  these  proceedings  since  the  facts 
do  not  appear  to  warrant  a  hearing.  If 
any  interested  parties  desire  an 
opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  period  and  specify  the  basis 
for  their  request. 

All  communications  concerning  these 
proceeding  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-88-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  Communications 
received  before  January  5, 1989  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.  to  5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 

Issued  in  Washington,  DC,  on  November 
14, 196B. 

J.  W.  Walsh, 

Associate  Administrator  for  Safety. 

[FR  Doc.  88-26894  Filed  11-18-88;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Action  on  Motor  Vehicle  Defect 
Petition;  Center  for  Auto  Safety 

This  notice  sets  forth  the  reasons  for 
the  decision  not  to  grant  a  petition 
submitted  to  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
under  section  124  of  the  National  Traffic 
and  Motor  Safety  Act  of  1966,  as 
amended  {15  U.S.C.  1381  et  seq.) 

On  May  10. 1988,  the  Center  for  Auto 
Safety  (CFAS),  petitioned  NHTSA  to 
investigate  and  recall  1983  through  1987 
ambulances,  built  by  various 
manufacturers  using  the  Ford  E-350 
chassis,  regarding  an  alleged  defect 
involving  coolant  hose  failures. 


The  agency  investigated  the  reported 
fires  and  found  that  the  problem  was 
related  to  the  installation  of  the  rear 
compartment  heater  by  the  second-stage 
ambulance  manufacturers.  During  this 
installation,  the  second-stage 
manufacturers  cut  both  the  Ford 
installed  heater  hoses,  running  to  and 
from  the  underdash  original  equipment 
heater,  and  install  "T"  connectors, 
usually  made  of  plastic.  These  'T" 
connectors  allow  the  second-stage 
manufacturer  to  connect  additional 
heater  hoses  to  supply  coolant  to  the 
heaters  they  install  in  the  rear 
compartments,  which  they  fit  to  the  Ford 
Chassis.  Failures  appeared  to  be  caused 
by  the  poor  quality  of  the  original 
equipment  hoses  and  the  internal  hose 
damage  caused  by  the  presence  of  sharp 
flashings  on  the  plastic  'T"  most  of  the 
second-stage  manufacturers  were  using. 

Additional  information  showed  that 
the  problem  not  only  involved  Ford  and 
the  second-stage  manufacturers,  but 
also  the  operators  of  the  ambulances.  In 
a  survey  of  75  ambulances  in  Missouri,  it 
was  found  that  most  Ford  original 
equipment  radiator  caps  had  been 
replaced  with  aftermarket  caps,  which 
did  not  maintain  pressure  as  high  as 
required  by  Ford  to  inhibit  the  coolant 
boiling.  It  was  also  determined  that 
most  operators  were  operating  with 
coolant  which  contained  higher 
concentrations  of  antifreeze  than  the  50/ 
50  mixture  of  water  and  antifreeze 
recommended  by  Ford  and  which  was 
therefore  more  liketly  to  ignite. 

NHTSA  urged  Ford  to  take  recall 
action,  and  Ford  agreed  to  conduct  a 
safety  recall.  A  recall  was  announced 
by  Ford  on  August  4. 1988.  Ford  has 
agreed  to  conduct  this  recall  even 
though  some  responsibility  for  the 
problem  may  lie  with  the  second  stage 
ambulance  manufacturers  and  the 
ambulance  operators.  The  recall  will 
include  replacing  several  heater  hoses 
with  hoses  made  of  silicone  and  nomex. 
which  will  safely  operate  at  higher 
temperatures.  The  "T's  installed  by 
second  stage  manufacturers  will  be 
replaced  with  a  metal  "Y"  which  will 
have  no  sharp  edges.  Ford  will  also 
replace  the  radiator  caps  and  the 
coolant  with  a  properly  balanced 
mixture  of  50  percent  coolant,  50  percent 
water. 

Based  on  Ford's  recall  action,  NHTSA 
has  decided  not  to  grant  the  CFAS 
petition. 

Authority:  Sec.  124.  Pub.  L  93-492;  88  Stat. 
1470  (15  U.S.C.  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.a 


Issued  on:  November  IS.  1968. 
George  L.  Parker. 

Associate  Administrator  for  Enforcement 
[FR  Doc.  88-26875  Filed  11-18-88;  8:45  am) 

BILLma  CODE  4*1»-S>-« 

[Docket  No.  Te4-01;  Notice  18] 

Final  Passenger  Motor  Vehicle  Theft 
Data  for  1987 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT.  '' 

action:  Publication  of  final  theft  data 
for  1987. 

summary:  The  Motor  Vehicle 
Information  and  Cost  Savings  Act 
provides  that  NHTSA  shall  publish 
passenger  motor  vehicle  theft  data  for 
review  and  comment  "immediately  upon 
enactment  of  this  title,  and  periodically 
thereafter."  (Emphasis  added).  The 
periodic  publication  of  these  theft  data 
does  not  have  any  effect  on  the 
obligations  of  regulated  parties  under 
the  Cost  Savings  Act.  These  theft  data 
for  years  after  1984  serve  only  to  inform 
the  public  of  the  extent  of  the  motor 
vehicle  theft  problem.  NHTSA  has 
previously  published  1987  theft  data  for 
public  review  and  comment.  After 
evaluating  those  public  comments,  the 
agency  has  made  some  minor  changes  to 
the  previously  published  1987  data.  This 
notice  informs  the  public  of  those  minor 
changes  and  of  this  agency's  final 
calculations  of  1987  theft  data. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Barbara  Kurtz.  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street 
SW..  Washington.  DC  20590  (202  366- 
4808). 

SUPPLEMENTARY  INFORMATION:  NHTSA 
has  promulgated  a  Federal  motor 
vehicle  theft  prevention  standard  at  49 
CFR  Part  541.  This  standard  applies  to 
cars  that  are  in  lines  designated  as  "high 
theft  lines."  Whether  or  not  a  car  line  is 
a  high  theft  line  depends  on  the 
relationship  of  the  line's  actual  or  likely 
theft  rate  to  the  median  theft  rate  for  car 
lines  in  1983  and  1984.  Section  603(b)(3) 
of  the  Cost  Savings  Act  (15  U.S.C. 
2023(b)(3)  sets  forth  the  steps  NHTSA 
had  to  follow  in  making  its 
determination  of  the  median  theft  rate 
for  1983  and  1984.  The  agency  followed 
those  steps,  published  final  theft  data 
for  the  1983  and  1984  car  lines,  and 
made  a  determination  of  the  median 
theft  rate  for  those  years.  See  50  FR 
4666;  November  12. 1985. 

Section  603(b)(3)  of  the  Cost  Savings 
Act  also  provides  that  NHTSA  shall 
"periodically"  publish  later  calendar 
years'  theft  data  for  pubUc  review  and 


comment.  These  publications  of  theft 
data  for  subsequent  model  years  have 
no  effect  on  the  determination  of 
whether  a  car  line  is  or  should  be 
subject  to  the  requirements  of  the  theft 
prevention  standard.  The  agency 
believes  that  the  reason  Congress 
directed  it  to  periodically  publish  data 
for  later  years  to  inform  the  public 
particularly  law  enforcement  groups, 
automobile  manufacturers,  and  the 
Congress,  of  the  extent  of  the  vehicle 
theft  problem  and  the  impact,  if  any,  on 
the  vehicle  thefts  of  the  Federal  motor 
vehicle  theft  prevention  standard. 

To  accomplish  this  purpose,  NHTSA 
published  for  public  review  and 
comment  the  theft  rates  for  1987  on  July 


22. 1988  (53  FR  27792).  NHTSA  received 
two  comments  on  the  1967  theft  data, 
both  of  which  were  submitted  by  vehicle 
manufacturers,  Volkswagen  of  America. 
Inc.  (Volkswagen)  and  Saab-Scania  of 
America,  Inc.  (Saab) 

Volkswagen  provided  the  agency  with 
updated  production  figures  for  the 
Volkswagen  Golf/GTI  and  the 
Volkswagen  Jetta.  The  agency  has 
incorporated  these  figures  into  the  theft 
data  and  recalculated  the  theft  rankings 
as  appropriate.  The  VoUcswsgen  Golf/ 
GTI  and  Jetta  theft  rate  ranking  remain 
the  same  at  numbers  90  and  71, 
respectively. 

Saab  brought  to  NHTSA's  attention 
an  error  in  the  production  figure  for  the 


Saab  9000  carline.  This  figure  has  been 
corrected  and  the  theft  rate  recalculated. 
Formerly  ranked  at  154.  the  final  Saab 
9000  theft  ranking  is  number  151. 

The  following  list  represents  NHTS.'\'s 
final  calculation  of  theft  rates  for  all 
1987  car  lines.  As  noted  above,  this  list 
is  only  intended  to  inform  the  public  of 
1967  vehicle  theft  experience,  and  does 
not  have  any  effect  on  the  obligations  of 
regulated  parties  under  the  Cost  Savings 
Act. 

Authority:  15  U.S.C.  2023:  delegation  of 
authority  at  49  CFR  1.50.  Issued  on  November 
16. 1988. 
Diane  K.  Steed, 

Adaiiaistrator. 


Model  Year  1987  Theft  Rates  for  Carunes  Produced  in  Calendar  Year  1987 


1 
2 

3 

4 
5 

6 

7 
8 
9 
10 
11 
12 
13 
14 
15 

ie 

17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3t 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 

so 

51 
52 


Manufacturer 


General  Motors.. 
General  Motors.. 
General  Motors.. 

Toyota 

General  Motors.. 

MHsutNShi _... 

Ferrari _... 

Mttsut>isN 

General  Motors.. 
General  Moton.. 
General  Motors.. 

Porsche.- 

Cfwysler  Corp 

Chrysler  Corp 

General  Motors.. 

Toyota 

General  Motors.. 

Volkswagen 

General  Motors - 

Toyota 

Lotus 


General  Motors 

MKsutJistH 

Ctirysler  Corp 

Geiieral  Motors 

General  Motora 

Volkswagen 

Mteutjishi 

Mazda 

Chrysler  Corp 

Ford  Motor  Co 

HOTKta 

Mi«MJt)ishi 

Hyundai 

19UZU 

General  Motora 

General  Motora 

Ford  Motor  Ce.- 

Isuzu 

Mazda 

Ger«eral  Motora. 
General  Motora.. 
Chrysler  Corp  _ 
Nissan. 
Chrysler  Corp.. 

Mazda _. 

Chrysler  Corp. 

Toyota. 

Nissan. 

Fold  Motor  Co 

Y090 

Chrysler  Corp 


Make/Model  (Line) 


PorTtiac  Firet)ird 

Cfwvrolet  Camaro 

Ctievrolet  Monte  Csrto_ 

MR2 

Buick  Regal 

Starion 

MondW 

Mirage . 


Pontlac  Fiero 

OtdsmotMle  Cutlass  Supreme... 
Ctievrolet  Beretta/Corsica.. 

911 

Cfirysler  New  Yorker . 

Chryster  Conquest 

Porrliac  Grand  Prix 


Corolta/Coralla  Sport 

Chevrolet  Corvette 

Catjriolet.. 
CadiHac  SevHto.. 
Cressfda. 
Espvt.. 


Thette  1987 


CadWac  Fleetwood  Brougtiam  (RWD) . 

Cordis 

Chrysler  Letnron/Town  S  Country 

Chevfotet  Nova 

Chevpowt  Specttuiii -..-.... 

Scifocco 

Tfedia „ _ 

686 _ 

Dod^e  Lancer „ 

UfKOln  To^iw^  Car «....„ 


GatafM.. 
EMcet.... 


dMCM  HfVMfflt 

OKi8ffK)bifo  Tofonodo 

rOfo  MustanQ 

Niwpun9. 

323 

PoooBc  Sunbird 

CmMIac  DcvtH©  (FWO) 

Plywouth  CvBvollo 

300ZX 

LetMTon  GTS 

RX-7 _.„ 

Dodge  CoH/Cott  Vista 

Supra 

200  SX 

Foftf  Thundsftowtt" *. 

GY/GVX 

Ptymouth  Colt/Colt  Vista . 


2.424 

3,333 

1.516 

381 

910 

100 

2 

357 

563 

1.338 

186 

104 

747 

160 

176 

1.851 

278 

165 

168 

275 

3 

522 

39 

489 

1,187 

734 

69 

57 
648 
193 
537 
397 

93 

1,592 

187 

93 

90 
884 

12 
490 
540 
970 
259 
203 
227 
297 
328 
217 
201 
680 
193 
289 


Productian 

(Mfgr's) 

1967 


80.414 

12B.0S6 

74.739 

19782 

61,66S 

6JB46 

147 

27JB79 

44.378 

114JQ13 

i6«.ioe 

9i047 

68.106 

150)14 

16^543 

175iB11 

17,286 
18,176 
31JB2B 
360 
61J33 
4301 
60.243 

147.105 
91.730 
8.815 
7,290 
85.386 
26,521 
74.171 
55,856 
13.126 

231,551 
28.804 
14,586 
14,272 

140.661 

1.937 

79.134 

87,251 

157.374 
42.447 
33.981 
38,790 
50.924 
57,799 
38,936 
36.1  T6 

122.339 
35,000 
52,836 


T^e♦t  Rate 

(Thefts/ 

Product) 

(1967) 

(i,aoo-s) 


X1440 

26.0277 

20.2839 

19.2599 

14.7586 

14.609? 

t3.6054 

12.S053 

12*870 

T  1.7355 

11.5463 

t1.495S 

ia9682 

106567 

10.6389 

10.5765 

9^793 

S.5552 

9.243S 

8.6402 

85714 

a4S5a 

S.1233 
8.1171 
8J)6ei 
8JXM7 
7.8276 
7.8189 
7.5882 
7i773 
7.2400 
7.1076 
7.0852 
6J754 
6.4922 
613760 
6J061 
&2e46 
6.19S1 
6.t920 
6,1890 
6l1637 
HOI  7 
5.9739 
54520 
S.8322 
5.6748 
5.5732 
5.5654 
5.5583 
S.S143 
5.4698 
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53 
54 

55 

56 

57 

56 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

60 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 


Manufacturer 


Ford  Motor  Co.... 

Porsche 

General  Motors.. 

Chrysler  Corp 

General  Motors.. 

AMC/Renault 

Chrysler  Corp 

GenersU  Motors.. 
General  Motors.. 

Chrysler  Corp 

Toyota 

Ford  Motor  Co.... 

Nissan 

Chrysler  Corp 

Ford  Motor  Co.... 
General  Motors.. 
Ford  Motor  Co.... 

Suzuki 

Volkswagen 

General  Motors.. 
General  Motors .. 

Alfa  Romeo 

Chrysler  Corp 

General  Motors.. 

TVR 

Ford  Motor  Co.... 
General  Motors .. 
General  Motors.. 

Porsche 

Chrysler  Corp 

Ford  Motor  Co.... 
General  Motors.. 

Nissan 

Chrysler  Corp 

BMW 

General  Motors.. 
Mercedes-Benz .. 

Volkswagen 

Ger>eral  Motors.. 
General  Motors.. 
General  Motors.. 
General  Motors.. 
General  Motors.. 

Peugeot 

Mercedes-Benz .. 
Mercedes-Benz .. 
General  Motors.. 
General  Motors .. 

BMW 

Nissan 

Bertone 

Nissan 

General  Motors .. 
General  Motors.. 

BMW 

General  Motors.. 

Ferrari 

Ford  Motor  Co... 
General  Motors. 
Chrysler  Corp .... 

Alfa  Romeo 

BMW 

HorKja/Acura 

Fofd  Motor  Co... 

Toyota 

Mercedes-Benz . 

Horxla/Acura 

Subaru ™ 

Audi 


Chrysler  Corp ... 
Ford  Motor  Co.. 

Volvo 

Honda 

Chrysler  Corp ... 
Ford  Motor  Co.. 
Honda 


Make/Model  (Line) 


Mercury  Topaz . 
928 


Pontiac  6000 

Dodge  600 

Oldsmobile  98  Regency 

Alliance/Encore , 

Dodge  Aries , 

Chevrolet  Impala/Caprice , 

BuicK  Electra , 

Laser/Daytona , 

Celica 

Mercury  Lynx 

Maxima 

Dodge  Shadow 

Mercury  Cougar 

Cadillac  Qmarron 

Ford  Tempo 

Forsa 

Jetta 

Oldsmobile  Custom  Cruiser  Wagon 

Chevrolet  Cavalier 

Spider  Veloce  2000 

Plymouth  Reliant 

Buick  LeSat>re/Electra  Estate  Wagon . 
2801 


Uncdn  Mark  VII 

Oklsmobile  Cutlass  Ciera/ Cruiser  (FWD).. 

Buk^k  Skylari(/Somerset 

944 


Chrysler  Fifth  Avenue/ Newport. 

Ford  Escort 

Chevrolet  Chevette 

Sentra 

Plymouth  Horizon 

6 


Chevrolet  Celebrity 

560SL 

Golf/GTI 

Cadillac  Eldorado 

Pontiac  Bonneville 

Okjsmobile  Calais 

Pontiac  Parisienne/ Safari  S/W.. 

Oldsmobile  Delta  88  Royale 

505 

560SEL 

190D/E 

Buick  Century 

Pontiac  T1000 

7 


Pulsar , 

X-1/9 

Stanza 

Buick  LeSabre 

Pontiac  Grand  AM . 
5 


Buick  Skyhawk 

328 

Mercury  Grand  Marquis . 

Chevrolet  Sprint 

Plymouth  Turismo 

Milano 

3 


Integra 

Ford  Taurus 

Camry 

420SEL 

Legend 

Subaru 

4000/Coupe/Quattro 

Plymouth  Sundance 

Lincoln  Continental 

740/760 

CivK 

Dodge  Diplomat 

Ford  Crown  Victoria 

Accord 


Theft  Rate 

Production 

(Thefts/ 

Thefts  1987 

(Mfgrs) 

Product) 

1987 

(1987) 
(1,000s) 

395 

72,911 

5.4176 

12 

2,223 

5.3981 

747 

138,516 

5  3929 

212 

40,368 

5.2517 

410 

78,335 

5.2339 

160 

30,697 

5  2122 

497 

99,043 

5.0180 

916 

184,570 

4.9629 

413 

83,613 

49394 

161 

32.640 

4.9326 

451 

93.127 

48428 

192 

40,036 

4.7957 

872 

183,910 

4.7414 

381 

81,012 

4.7030 

471 

100,584 

4.6827 

68 

14,560 

4.6703 

1,103 

240,096 

4.5940 

21 

4,587 

4.5782 

351 

77,102 

4.5524 

77 

16,954 

4.5417 

1.437 

316,476 

4.5406 

14 

3,090 

4.5307 

467 

103,795 

4.4993 

53 

11,808 

4.4885 

1 

225 

44444 

65 

14,768 

4.4014 

1.198 

274,332 

4.3670 

331 

76,125 

4.3481 

60 

13,872 

4.3253 

414 

96,685 

4.2819 

1.630 

383,244 

4.2532 

150 

35,448 

4.2316 

1.568 

378,046 

4.1476 

469 

113,526 

4.1312 

14 

3,412 

4.1032 

1.375 

342,738 

4.0118 

54 

13,575 

3.9779 

218 

55,681 

3.9152 

68 

17,452 

3.8964 

423 

111,396 

3.7973 

399 

107,029 

3.7280 

45 

12,111 

3.7156 

576 

155,098 

3.7138 

30 

8,128 

3.6909 

28 

7,801 

3.5893 

79 

22.018 

3.5880 

618 

172.911 

3.5741 

20 

5,628 

3.5537 

9 

2,541 

3.5419 

229 

65,374 

3.5029 

7 

2.000 

3.5000 

393 

113,596 

3.4596 

486 

141,529 

3.4339 

775 

226,453 

3.4223 

51 

15,035 

3.3921 

140 

41,511 

3.3726 

2 

595 

3.3613 

412 

122,945 

3.3511 

207 

61,925 

3.3428 

126 

38.215 

3.2971 

19 

5,840 

3.2534 

218 

72,180 

3.0202 

181 

60.454 

2.9940 

1.015 

348.502 

2.9125 

498 

175,373 

2.8397 

50 

17.948 

2.7858 

128 

45,982 

2.7837 

157 

60,000 

2.6167 

41 

15.789 

2.5967 

202 

81.725 

2.4717 

40 

16.832 

2.3764 

143 

60.890 

2.3485 

631 

268,692 

2.3484 

72 

30,804 

2.3374 

225 

97,349 

2.3113 

770 

333,436 

2.3093 
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129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
148 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 


Uwiufaclurer 


FoRl  Motor  Co.-.. 
Marcedes-BwK... 
General  Motors... 

ChryriarCorp 

Jaguv 

MercadM  DewK- 

Jaguar 

Volkswagen 

Ford  Motor  Col.. 

Saab 

Subaru 

Porsctw 

Chfyalar  Corp ..... 
Genaraf  Motors... 

Volvo 

Volkswagen 

Mercettes-B6nz ... 

Sdfaaru _.... 

Volvo .._ 


Austin  Row.. 

Mercedes-Benz .._ 

Saab 

ChryileiCorp _ 

Toyota _ 

Mercades-Benz 

Ferrari _ _ 

Rolls-Royce/ Benfley . 
Aaton  Mar«rt _ 


Excalibur 

Aston  Martin 

Rolls-Royce/Benttay . 

Zimmer 

Rolls-Royce/Bentley . 

Maserati 

Bitt^GMBH 


Maka/Model  (Une) 


MeftajrXR4Tl 

300e 

Oktsmobile  Firenza 

PfyrTxxrth  Gran  Fury.... 

XJ 

280E 

XJ-S 

Quantum 

SOOOS/OtUVao 

Mercuiy  SaUe 

900 


924 

Dodge  Omni. 
Cadillac  AUanta . 
DL/GL 


Fox - 

SeOSEC 

XT...._ 

78a 

Sterfing _.... 

300SDL 

9000 _ 

Dodga  Chvgar.. 

Tercel 

300DT_ 

Testarosaa 


SiMr  Spnt/Silwar  Spyr/Mutsaim*.. 

Saioon/Vanlafle/Votanta 

Quattiapone 

Phaeton/Roadster _ 

Lagonde- 

Comiehe/ContiiMRtal 

Claaaic/ElaflBnta/Cateiolet . 

Camargue 

Biturbo 

Bitlar  SC. 


Thefts  1987 


1« 

43 
45 

34 
27 
14 

6 
16 
SS 
213 
66 
t7 
24 
146 

5 
74 
36 

3 
64 

1 
22 
^^ 
^% 

41 

34 

3 

0 
0 
0 
0 
0 

a 

0 

• 

0 

0 

0 


ProdBCtion 

(Mfgrs) 

1987 


ThefTRate 

(Thefts/ 

Product) 

(1987) 

(LOCO'S) 


7352 
t9,957 
21.042 
16.235 

6.723 
2,925 

7jao 

26^45 

110.114 
37,171 
10.000 
15.097 
94.681 
3.247 

sijooe 

24>«3 

2.080 

45,000 

704 

16,463 

8.291 

14765 

42.369 

108,189 

12J62 

301 

410 

31 

73 

70 

15 

140 

170 

40 

973 

82 


2-1763 
2.1546 
21386 
20942 
2.0699 
2.0824 
20513 
2.0025 
1.3827 
1.9344 
1  7487 
1  7000 
15897 
1.5420 
1.6399 
1.4506 
1.4378 
1.4361 
14222 
1.4205 
1J371 
1.3267 
1.2191 
09677 
03143 
0.2390 
OOOOO 
OOOOO 
00000 
0.0000 
0.0000 
0.0000 
OOOOO 
OOOOO 
0.0000 
0.0000 
0.0000 


[FR  Doc.  88-28»7-4  Rled  11-18-88;  8:45  am] 

BtLUNQ  CODE  4910>S9-M 


Research  and  Special  Progiaiim 
Administration 

[Notice  No.  88-8] 

Request  for  Comments  to  ttie 
international  Atomic  Energy  Agency 
Regulations 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 

ACTION:  Request  for  comments. 

summary:  The  International  Atomic 
Energy  Agency  (IAEA)  has  initiated  its 
second  cycle  of  changes  to  its  Safety 
Series  No.  6,  "Regulations  for  the  Safe 
Transport  of  Radioactive  Materials." 
The  public  is  being  asked  to  submit 
prospective  changes  to  Safety  Series  No. 
6,  and  its  companion  documents  Safety 


Series  Nos.  7,  37,  and  80.  Any  future 
changes  to  IAEA  Safety  Series  No.  6 
may  affect  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171 
through  179). 

DATE:  Comments  should  be  received  by 
December  23, 1988. 

ADDRESS:  Proposed  changes  to  the  IAEA 
regulations  should  be  submitted  to  the 
Dockets  Unit,  Office  of  Hazardous 
Materials  Transportation,  U.S. 
Department  of  Transportation.  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building,  4(X)  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  8:30-5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Wangler,  Chief,  Radioactive 
Materials  Branch,  Technical  Division, 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  4(X)  Seventh  Street,  SVV.. 
Washington,  DC  20590,  (202)  366-4545. 


SUPPLEMENTARY  INFORMATION:  Many 
countries  and  international  transport 
organizations  throughout  the  world  have 
adopted  the  standards  of  the  IAEA 
"Regulations  for  the  Safe  Transport  of 
Radioactive  Materials"  (IAEA 
Regulations).  These  regulations  a're 
currently  found  in  IAEA  publication 
Safety  Series  No.  6. 1985  Edition  (SS6- 
85).  Section  171.12(e)  of  the  HMR 
permits  the  import  and  export  of 
radioactive  materials,  under  certain 
conditions,  if  packages  are  prepared  for 
shipment  in  accordance  with  the  IAEA 
Regulations.  Currently.  §  171.12(e) 
references  Safety  Series  No.  6. 1973 
Revised  Edition  (As  Amended).  In 
addition,  the  HMR  are  revised 
periodically  so  that  they  are  in  harmony 
with  the  most  recent  edition  of  SS6. 
Such  revisions  affect  international  as 
well  as  the  domestic  transportation  of 
radioactive  materials.  Thus,  it  is 
anticipated  that  RSPA  will  propose  to 
amend  the  HMR  to  bring  it  into  harmony 
with  SS6-85  and  its  revisions  prior  to 
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January  1, 1990.  Any  future  revisions  to 
SS6-85  may  affect  the  HMR. 

In  1985  the  IAEA  instituted  a  new 
process  for  the  continuing  review  and 
revision  of  its  regulations.  Through  this 
process,  supplements  to  the  IAEA 
Regulations  and  its  supportive 
documents  would  be  issued  every  2 
years,  thereby  allowing  the  IAEA 
Regulations  to  remain  current  with 
technology  and  needs. 

The  IAEA  initiated  this  review 
process  in  August  1986  by  requesting 
that  member  states  review  SS6-85  and 
its  supporting  documents.  Safety  Series 
Nos.  7,  37,  and  80,  and  submit 
suggestions  for  changes  to  those 
documents.  As  part  of  this  process,  the 
IAEA  convened  a  Technical  Committee 
meeting  June  22-26, 1987,  to  consider 
proposals  for  amendments  and 
identified  problems  submitted  by  IAEA 
Member  States  and  international 
organizations  in  connection  with  the 
IAEA  Regulations.  Additionally,  the 
Technical  Committee  considered  advice 
and  reports  developed  by  consultant 
groups  examining  specific  aspects  of  the 
regulatory  standards  for  transport.  The 
Technical  Committee  was  charged  with 
the  tasks  of  examining  the  justification 
for  the  prospsed  amendment  and  of 
recommending  changes  suitable  for 
early  adoption  in  the  IAEA  Regulations. 

Subsequent  to  this  meeting,  the 
Director  General  of  the  IAEA 
transmitted  the  changes  to  the  U.S.  and 
other  Member  States  and  invoked  the  90 
day  notice  procedure,  which  gives 
Member  States  not  less  than  90-days  to 
comment  on  the  changes.  On  March  9, 


1987,  RSPA  published  in  the  Federal 
Register  a  Notice  of  Availability  (52  PR 
7254;  Notice  No.  87-2)  requesting 
comments  on  these  proposed  changes  to 
SS6-85  and  its  supporting  documents. 
These  changes  were  accepted  by  the 
Member  States  and  are  expected  to  be 
published  by  the  IAEA  in  the  near 
future.  The  second  revision  cycle  is  now 
being  initiated. 

Since  amendments  to  SS6  may  have 
an  effect  on  the  HMR.  the  public  is 
invited  to  submit  suggestions  for 
proposed  changes  to  SS6  and  its 
supporting  documents.  In  order  to 
receive  appropriate  handling,  RSPA  is 
requesting  that  comments  contain  the 
following  information:  (1)  An 
identification  of  the  problem;  (2]  an 
explanation  of  the  need  for  the  proposed 
revision;  (3)  the  paragraphs  affected  in 
SS6,  SS7,  SS37,  and/or  SS80;  (4)  a 
summary  of  the  proposed  revision;  and 
(5)  a  justification  for  the  proposed 
revision.  To  facilitate  this  process,  a 
copy  of  SS6  and  its  supporting 
documents  have  been  placed  in  RSPA's 
Dockets  Unit.  Individual  copies  may  be 
purchased  from  Beman-Unipub.,  4611-F 
Assembly  Drive,  Lanham,  MD  20706- 
4391.  All  proposals  for  changes  received 
by  DOT  will  be  considered  and 
included,  as  appropriate,  in  its  response 
to  the  IAEA. 

Issued  in  Washington.  DC  on  November  15, 
1988  under  authority  delegated  in  49  CFR  Part 
106,  Appendix  A. 
Alan  I.  Roberts, 

Director.  Office  of  Hazardous  Materials 

Transportation. 

[FR  Doc.  88-26885  Filed  11-18-88;  8:45  am) 

BILUNQ  CODE  4910-60-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ob)ect8  Imported 
for  Exhibition;  Detennlnatlon 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authoirty 
vested  in  me  by  the  Act  of  October  19, 
1985,  {79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359.  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (J50  FR  27393.  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "From  Queen  to 
Empress"  (see  list '),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  Metropolitan  Museum  of 
Art  (The  Costume  Institute)  in  New 
York,  New  York,  beginning  on  or  about 
December  15, 1988,  to  on  or  about  April 
16, 1989,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  November  16, 1988. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  88-26985  Filed  11-18-88;  8:45  am] 
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Sunshine  Act  Meetings 
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'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  l.orie  J.  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202-485-8827.  and  the  address  is  Room 
700.  U.S.  Information  Agency.  301  4th  Street.  SW.. 
Washington.  DC  20547. 


This   section   of  ttie   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  ttie   "Government  in  the   Sunshine 
Act"   (Pub.    L   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:20  p.m.  on  Tuesday,  November  15, 
1988;  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to:  (1)  The  Corporation's 
supervisory  activities;  (2)  the  possible 
closing  of  certain  insured  banks;  and  (3) 
an  assistance  agreement  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  {c)(6), 
(c)(8),  {c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
{c)(9)(A){ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  Room  6221  of 
the  FDIC  Building  located  at  550— 17th 
Street,  NW.,  Washington,  DC. 

Dated:  November  16. 1988. 
Federal  Deposit  Insurance  Corporation. 
M.  Jane  Williamson. 
Assistant  Executive  Secretary. 
[FR  Doc.  88-26917  Filed  11-17-88;  11:51  am] 
BILUNG  CODE  6714-01-M 

NATIONAL  COUNCIL  ON  THE  HANDICAPPED 

Quarterly  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 


forthcoming  meeting  of  the  National 
Council  on  the  Handicapped.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  522  (b)  (10)  of  the 
"Government  in  Sunshine  Act"  (Pub.  L. 
94-^09). 
DATES: 

Nov.  28,  1988.  9:00  a.m.  to  5:00  p.m. 
Nov.  29. 1988.  9:00  a.m.  to  5:30  p.m. 
Nov.  30, 1988,  8:30  a.m.  to  1:00  p.m. 

LOCATION:  Grand  Hyatt  Hotel, 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

National  Council  on  the  Handicapped, 
800  Independence  Avenue,  SW,  Suite 
814,  Washington,  DC  20591,  (202)  267- 
3846,  TDD:  (202)  267-3232. 

The  National  Council  on  the 
Handicapped  is  an  independent  Federal 
agency  comprised  of  15  members 
appointed  by  the  President  of  the  United 
States  and  confirmed  by  the  Senate. 
Established  by  the  95th  Congress  in  Title 
IV  of  the  Rehabilitation  Act  of  1973  (as 
amended  by  Public  Law  No.  95-602  in 
1978),  the  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984,  however,  the 
Council  was  transformed  into  an 
independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1984 
(Public  Law  No.  98-221). 

The  Council  is  charged  with  reviewing 
all  laws,  programs,  and  policies  of  the 
Federal  Government  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President,  the  Congress,  the 
Secretary  of  the  Department  of 
Education,  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR). 

The  meeting  of  the  Council  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 

Report  from  the  Chairperson  and  Executive 

Committee 
Forum:  Implementing  Public  Policy  In  Toward 

Independence,  cosponsored  by  the  District 

of  Columbia  Mayor's  Committee  on 

Persons  with  Disabilities. 
Committee  Meetings 
Press  Conference  in  the  "Disability 

Prevention  Initiative" 


Discussion  of  Unfinished  and  New  Business 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  the  Handicapped. 

Signed  at  Washington,  DC.  on  November 
10. 1988. 

Paul  G.  Heame 

Executive  Director. 

|FR  Doc.  88-26978  Filed  11-17-88:  3:39) 

BILLING  CODE  GtZO-BS-M 

NATIONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

December  1. 1988  8:00  a.m.  Closed  Session 
December  2, 1988  8:30  a.m.  Closed  Session 
December  2. 1988  9:00  a.m.  Closed  Session 

PLACE:  National  Science  Foundation, 
1800  G  Street,  NW,  Room  540. 
Washington,  DC  20550. 
STATUS:  Most  of  this  meeting  will  be 
open  to  the  public.  Part  of  this  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED  ON 
DECEMBER  l: 

Committee  on  Programs  and  Plans 

Closed  Session  (8:00  a.m.  to  1:00  p.m.) 

Grants  and  Contracts.  During  discussion  of 
certain  proposed  awards  the  Committee 
may  be  joined  by  enough  other  Board 
members  to  constitute  a  quorum. 

MATTERS  TO  BE  CONSIDERED  ON 
DECEMBER  2: 

National  Science  Board 

Closed  Session  (8:30  a.m.  to  9:00  a.m.) 

1.  Minutes— October  1988  Meeting 

2.  NSB  and  NSF  Staff  Nominees 

3.  Grants  and  Contracts 

Open  Session  (9:00  a.m. — 12:00  noon) 

4.  Grants.  Contracts,  and  Programs 

5.  Chairman's  Report 

6.  Minutes — October  1988  Meeting 

7.  Director's  Report 

8.  Draft  Report  of  the  NSB  Committee  on 

Openness  of  Scientific  Communication 

9.  Inspector  General  Provisions 

10.  Presentation  by  Dr.  Carl  Lineberger:  "The 

Laser  Revolution  in  Chemical  Physics" 

11.  Other  Business 
Thomas  Ubois, 
Executive  Officer. 

[PR  Doc.  88-26901  Filed  11-17-88  1:50  p  -n.| 
BILLING  CODE  75SS-01-M 


BEST  COPY  AVAILABLE 
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This   section  of  the  FEDERAL   REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidentiai,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP87-428-001  et  al.] 

CNG  Transmission  Corp.  et  a!.;  Natural 
Gas  Certificate  Filings 

Correction 

In  notice  document  88-26311  beginning 
on  page  45960  in  the  issue  of  Tuesday, 
November  15, 1988,  make  the  following 
correction: 

On  page  45962.  in  the  first  column, 
after  8.  Amoco  Production  Company,  the 
"Docket  No."  should  read  "CI88-94-002". 

BILLING  COOE  1S0S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[FRL-3449-9] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Subparts  and 
Test  Methods;  Technical  Corrections 

Correction 

In  rule  document  88-21393  beginning 
on  page  33972  in  the  issue  of  Friday, 
September  23, 1988,  make  the  following 
corrections: 

§61.70    [Corrected] 

1.  On  page  36972,  in  the  second 
column,  in  amendatory  instruction  6,  in 
the  fifth  line,  "M"  should  read  "Pci"- 

Appendix  B —  [Corrected! 

2.  On  page  36973,  in  the  first  column. 


in  the  equation  following  amendatory 
instruction  21,  between  "/"  and  "10*'. 
insert "(". 


BILLING  COOE  1S05.01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180791;  FRL-3467-5] 

Maryland  Department  of  Agriculture, 
Receipt  of  Applications  for  Emergency 
Exemptions  To  Use  (±)-2-[4,5- 
Dihydro-4-methyl-4-<1-methylethyl)-5- 
oxo-1  H-imidazol-2-yl]-5-ethyl-3- 
pyridinecarboxylic  acid;  Solicitation  of 
Public  Comment 

Correction 

In  notice  document  88-24590  beginning 
on  page  43269  in  the  issue  of 
Wednesday,  October  26. 1988,  make  the 
following  corrections: 

1.  On  page  43269,  in  the  second 
column,  under  SUBJECT,  in  the  fifth  line, 
the  formula  should  read  "(±)  -2-[4,5- 
dihydro-". 

2.  On  the  same  page,  in  the  third 
column,  under  SUPPL£MENTARY 
INFORMATION,  in  the  second  paragraph, 
in  the  fourth  line,  the  formula  should 
read"(±)-2-[4,5-". 

BILUNG  COOE  1S05-01-O 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Regulation  CC;  Docket  No.  R-0648] 

Availability  of  Funds  and  Collection  of 
Checits 

Correction 

In  proposed  rule  document  88-25039 
beginning  on  page  44335  in  the  issue  of 
Wednesday,  November  2, 1988,  make 
the  following  correction: 

§  229.36    [Corrected] 

On  page  44341,  in  the  third  column,  in 
§  229.36(f).  the  sixth  line  should  read 
"(b)(5)(i)  through  (iii)  of  this  section". 

BILLING  COOE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

[Docket  No.  84N-0036] 

Proposed  Removal  of  Regulation 
Regarding  Sulfonamlde-Contalning 
Drugs  for  Use  in  Food-Producing 
Animals 

Correction 

In  proposed  rule  document  88-21057 
beginning  on  page  35833  in  the  issue  of 
Thursday,  September  15, 1988.  make  the 
following  correction: 

On  page  35833.  in  the  first  column,  the 
CFR  Part  heading  should  read  as  it 
appears  above. 

BILUNG  COOE  1505-01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-020-09-4212-12;  A  20346-0] 

Realty  Action,  Exchange  of  Public 
Lands,  Navajo  and  Apache  Counties, 
AZ 

Correction 

In  notice  document  88-24302 
appearing  on  page  41247  in  the  issue  of 
Thursday,  October  20, 1988,  make  the 
following  correction: 

In  the  third  column,  the  33rd  line 
should  read  "Sec.  4.  lot  1,  SEV4NEV4. 
Ey2SEy4.". 

BILLING  CODE  150541-0 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  780,  784,  815,  816, 
and  817 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Reclamation  and  Operation 
Plan;  Performance  Standards;  Roads 

Correction 
In  rule  document  88-25688  beginning 


on  page  45190  in  the  issue  of  Tuesday, 
November  8, 1988.  make  the  following 
corrections: 

1.  On  page  45195,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  second  line, 
"technology"  should  read  "terminology". 

2.  On  page  45197,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  ninth  line,  after 
"performance"  insert  "standards". 

3.  On  page  45201,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  17th  line,  "has"  should 
read  "had". 

BILUNG  CODE  150541-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  158 

[CGD  88-002] 
RIN211S-AC89 

Regulations  Implementing  the 
Pollution  Prevention  Requirements  of 
Annex  V  of  MARPOL  73/78 

Correction 

In  proposed  rule  document  88-24616 
beginning  on  page  43622  in  the  issue  of 
Thursday,  October  27, 1988,  make  the 
following  corrections: 


§  158.120    [Corrected] 

On  page  43645.  in  the  second  column, 
in  paragraph  (4).  in  §  158.120.  the 
definition  for  "Recreational  boating 
facility"  should  read: 

"Recreational  boating  facility"  means 
a  port  that  can  provide  wharfage  or 
other  services  to  10  or  more  recreational 
vessels.  It  includes  but  is  not  limited  to 
marinas,  boatyards,  and  yacht  clubs.  It 
does  not  include  a  place  or  facility 
containing  only  an  unattended  launching 
ramp. 

BILUNG  CODE  150&41 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  390 

[Docket  No.  R-120] 

Capital  Construction  Fund 

Correction 

In  proposed  rule  document  88-25110 
beginning  on  page  43907  in  the  issue  of 
Monday,  October  31, 1988,  make  the 
following  correction: 

On  page  43908,  in  the  first  column,  in 
the  third  complete  paragraph,  the  third 
line  should  read  "not  be  deductible  as 
an  expense  from  the". 
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Department  of 
Transportation 
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49  CFR  Part  40 

Procedures  for  Transportation  Workplace 

Drug  Testing  Programs;  Interim  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  40 

[Docket  No.  45928  Notice  No.  88-17] 

RIN  2105-AB42 

Procedures  for  Transportation 
Workplace  Drug  Testing  Programs 

agency:  Office  of  the  Secretary,  DOT. 
action:  Interim  final  rule. 

SUMMARY:  The  Department  of 
Transportation  is  adopting  a 
modification  of  the  Department  of 
Health  and  Human  Services' 
"Mandatory  Guidelines  for  Federal 
Workplace  Programs."  The  purpose  of 
the  modification  is  to  adapt  the 
procedures  and  safeguards  developed 
by  the  Department  of  Health  and 
Human  Services  more  closely  to  the 
circumstances  of  drug  testing  programs 
in  industries  regulated  by  the 
Department  of  Transportation.  Antidrug 
program  rules  published  by  the 
Department's  operating  administrations 
will  require  employers  to  conduct  drug 
testing  according  to  these  Procedures. 
DATES:  This  rule  is  effective  December 
21. 1988.  Comments  should  be  received 
by  January  23, 1989.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESS:  Comments  should  be  sent  to 
Docket  Clerk,  Docket  45928,  Department 
of  Transportation  (C-55),  400  7th  Street 
SW.,  Room  4107,  Washington,  DC, 
20590.  In  order  to  expedite  handling  of 
comments,  commenters  are  requested  to 
refer  to  the  docket  number  for  this  rule 
and  to  provide  an  original  and  four 
copies  of  their  comments.  Commenters 
wishing  to  have  their  comments 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
time  and  date  stamp  the  card  and  mail  it 
back  to  the  commenter. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  10424,  Washington  DC,  20590.  Mr. 
Ashby's  phone  number  is  202-366-9306. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  (DOT) 
believes  that  a  drug-free  transportation 
workplace  is  essential  to  transportation 
safety.  For  this  reason,  the  Department's 
operating  administrations  (the  Federal 
Aviation  Administration,  Federal 
Highway  Administration,  Federal 
Railroad  Administration,  United  States 
Coast  Guard,  Urban  Mass 


Transportation  Administration,  and 
Research  and  Special  Programs 
Administration)  are  issuing  regulations 
requiring  antidrug  programs  in  the 
aviation,  motor  carrier,  railroad, 
maritime,  mass  transit,  and  pipeline 
industries,  respectively. 

The  proposed  regulations  for  these 
operating  administration  rules  proposed 
that  employers  conduct  drug  testing 
according  to  the  "Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs"  of  the  Department  of  Health 
and  Human  Services  (DHHS).  The  "HHS 
Guidelines,"  as  this  document  is  known, 
were  published  in  the  Federal  Register 
on  April  11. 1988  (53  FR  11970).  They 
were  based  on  a  notice  of  proposed 
rulemaking  (NPRM)  published  August 
14. 1987  by  DHHS,  and  on  comments  to 
that  NPRM. 

The  HHS  Guidelines  include 
procedures  for  collecting  urine  samples 
for  drug  testing,  procedures  for 
transmitting  the  samples  to  testing 
laboratories,  testing  procedures, 
procedures  for  evaluating  test  results, 
quality  control  measures  applicable  to 
the  laboratories,  recordkeeping  and 
reporting  requirements,  and  standards 
and  procedures  for  HHS  certification  of 
drug  testing  laboratories.  The  intent  of 
the  Guidelines  is  to  safeguard  the 
accurancy  of  test  results  and  the  privacy 
of  individuals  who  are  tested. 

The  Department  believes  that  the 
basic  requirements  of  the  Guidelines 
must  remain  a  vital  component  of  DOT 
drug  drug  testing  regulations.  However, 
the  Department  is  aware  that  the 
Guidelines,  as  written  by  HHS  to  apply 
to  testing  by  Federal  agencies,  do  not  fit 
perfectly  the  circumstances  of 
employers  regulated  by  DOT.  There  are 
many  references  to  legal  authorities  and 
other  matters  which  are  peculiar  to 
Federal  agencies  (e.g.,  references  to  the 
Privacy  Act  and  to  Executive  Order 
12564).  Terminology  referring  to  Federal 
"agencies"  rather  than  to  "employers" 
may  be  confusing  in  the  DOT  regulated 
industry  context.  One  purpose  of  this 
rule  is  to  make  necessary  editorial 
changes  to  adapt  the  content  of  the  HHS 
Guidelines  to  the  context  of  industries 
regulated  by  DOT. 

In  addition,  DHSS  drafted  the 
Guidelines  to  apply  to  the  physical  and 
organizational  circumstances  of  Federal 
agencies.  Obviously,  the  circumstances 
of  industries  regulated  by  DOT  are  very 
different  from  those  of  Federal  agencies. 
For  this  reason,  the  Department  is 
modifying  some  provisions  of  the  HHS 
Guidelines  to  work  better  in  the 
implementation  of  drug  testing  programs 
by  DOT  regulated  industries.  These 
revisions  are  intended  to  leave  intact 


the  safeguards  for  accuracy  and  privacy 
in  drug  testing  established  by  the  HHS 
Guidelines  while  ensuring  that  parties 
regulated  by  DOT  can  practically 
implement  the  requirements. 

We  would  call  particularly  to  the 
attention  of  commenters  the  following 
revisions.  This  is  not  an  exhaustive  list 
of  all  modifications  to  the  HHS 
Guidelines  published  in  this  document. 
The  Department  seeks  comments  on  all 
aspects  of  this  interim  final  rule. 

In  9  40.2.  definitions  of  "employer" 
and  "employee"  have  been  added.  The 
former  definition  includes  consortia,  but 
points  out  that  individual  members  of  a 
consortium  are  not  relieved  of  their 
responsibilities  under  the  rule  by  virtue 
of  participation  in  the  consortium.  As 
provided  in  the  operating  administration 
drug  rules,  the  testing  rale  of  50  percent 
can  relate  to  the  entire  employee 
population  covered  by  a  consortium;  the 
definition  does  not  mean  that  50  percent 
of  the  work  force  of  each  consortium 
member  must  be  tested  in  a  year. 

Under  the  HHS  Guidelines,  a  Federal 
agency  may  test  a  urine  sample  only  for 
certain  specified  drugs.  The 
Department's  Procedures  echo  this 
requirement.  Under  S  40.21(c),  an 
employer  may  test  the  sample  obtained 
under  a  DOT  drug  rule  only  for  the  drugs 
required  or  specifically  authorized  to  be 
tested  under  the  DOT  drug  rule.  That  is, 
an  employer  must  test  the  sample  for  the 
five  major  drugs  listed  in  each  DOT  drug 
regulation.  If  the  DOT  agency  involved 
authorizes  testing  for  Drug  X  under 
§  40.21(b),  the  employer  may  also  test 
the  sample  for  that  drug.  If  the  employer 
wants  to  test,  in  addition,  for  Drug  Y,  the 
employer  must  obtain  a  second  sample 
from  the  employee.  The  obtaining  of  this 
second  sample  is  not  under  the  authority 
of  the  DOT  regulation.  The  employer 
must  base  its  request  for  the  second 
sample  on  whatever  other  legal 
authority  is  available,  since  the 
employer  cannot  rely  on  the  DOT 
regulation  as  the  basis  for  the  request. 

As  alluded  to  above,  an  employer  may 
submit  to  the  DOT  agency  involved  a 
protocol  for  testing  another  controlled 
substance  (see  §  40.21(b)).  DOT  agencies 
have  discretion  whether  or  not  to 
entertain  such  requests;  if  a  DOT  agency 
approves  such  a  request,  then  the 
employer  can  test  for  the  drug  as  part  of 
its  DOT-mandated  program. 

The  HHS  Guidelines  require  Federal 
agencies  to  keep  a  permanent  log  book 
at  the  collection  site.  This  is  a 
requirement  that  is  likely  to  be  difficult 
for  many  employers  to  meet,  particularly 
where  there  are  scattered  or  remote 
locations  at  which  testing  must  take 
place.  Consequently,  the  DOT 


Procedures  will  not  require  a  permanent 
log  book.  Instead,  employers  would  use 
a  custody  and  control  form  (described  at 
§  40.21-l(b)(4)),  a  copy  of  which  would 
be  retained  for  permanent  record 
purposes.  For  the  sake  of  fiexibility,  an 
employer  could  use  a  different  but 
equivalent  form,  or  a  permanent  log 
book,  with  the  approval  of  the  DOT 
agency  involved. 

The  DOT  procedures  also  seek  to  add 
fiexibility  to  the  choice  and  use  of 
collection  sites,  in  view  of  the  variety  of 
circumstances  in  which  employers  have 
to  conduct  tests  (especially  post- 
accident  and  reasonable  cause  tests). 
Collection  sites  are  defined  to  include 
any  suitable  facility  (e.g.,  a  medical 
facility  or  mobile  unit  could  qualify);  a 
facility  without  all  the  security 
safeguards  contemplated  for  collection 
sites  could  be  used  if  samples  are  under 
the  direct  control  of  collection  site 
personnel;  and  other  water  sources  are 
permissible  in  the  facility  if  the  other 
sources  are  secured  or  monitored  to 
ensure  that  they  could  not  be  used  to 
dilute  a  specimen  (see  §§  40.22(a); 
40.22(b)(3);  40.22(f)(1)). 

Based  on  the  experience  DOT  has 
gained  with  its  drug  testing  program  for 
its  own  employees,  the  DOT  procedures 
spell  out  the  groimds  on  which  an 
employee  would  be  directed  to  give  a 
sample  while  being  observed 
(§  40.22(e)(2)).  These  circumstances, 
which  are  the  exclusive  circumstances 
under  which  observation  could  be 
ordered,  include  a  discrepancy  in  the 
temperature  of  the  sample;  a  record  of 
the  employee  having  previously  given  a 
sample  which  had  a  too-low  specific 
gravity  or  concentration  of  creatinine;  or 
observation  by  the  collection  site  person 
of  conduct  clearly  and  unequivocally 
indicating  an  attempt  to  tamper  with  a 
sample.  In  the  latter  case,  the  collection 
site  person  would  have  to  get 
authorization  from  a  higher-level 
supervisor  before  ordering  the  providing 
of  a  sample  under  observation 
(§  40.22(0(23)).  The  Department  seeks 
comment  on  whether  there  are 
circumstances  in  which  obtaining  this 
authorization  would  be  too  difficult  or 
would  occasion  too  great  a  delay,  such 
that  this  requirement  should  be  modified 
or  eliminated  in  such  circumstances. 

An  additional  circumstance  in  which 
a  test  can  be  observed  is  when  that  test 
is  part  of  a  rehabilitation  program  or 
post-positive  testing  program.  The 
rationale  for  this  provision  is  that,  given 
recidivism  rates  among  users  of  some 
drugs,  and  the  concern  that  employees 
would  have  to  avoid  a  second  positive 
test,  employees  may  have  a  greater 
incentive  to  "cheat"  than  in  other 


circumstances.  The  Department  seeks 
comment  on  this  provision  and  its 
rationale.  Should  there  be  limitations  on 
the  authority  of  employers  to  conduct 
observed  tests  in  these  situations?  For 
example,  should  the  MRO  or  other 
appropriate  official  have  to  make  a 
determination  that  a  particular 
employee  is  likely  to  warrant 
observation  during  a  particular  test  or 
series  of  tests?  Should  there  be  a 
temporal  limitation  on  the  period  during 
which  tests  could  be  observed  (e.g..  the 
first  two  or  three  tests,  the  first  or 
second  year  of  post-positive  testing)? 

One  of  the  purposes  of  the  Procedures 
is  to  ensure  that  a  proper  chain  of 
custody  is  maintained.  A  number  of 
provisions  of  the  Procedures, 
particularly  in  S  40.22,  deal  with  this 
subject.  One  such  provision 
(§  40.22(j)(2))  concerns  transfer  of  the 
specimen  from  the  collection  site  person 
to  the  laboratory. 

It  is  likely,  in  some  circumstances, 
that  the  collection  site  person  will 
transport  or  mail  the  sample  directly  to 
the  laboratory.  For  example,  the 
collection  site  person  may  put  the 
sample  in  a  mailer  and  turn  it  over  to  a 
mail  room  employee,  who  then  sends  it 
to  the  laboratory.  However,  the  chain  of 
custody  form  will  be  sealed  in  the  mailer 
by  the  collection  site  person.  This  could 
leave  a  gap  in  the  chain  of  custody.  The 
Department  seeks  comment  on  whether 
this  would  be  a  significant  problem  and, 
if  so,  how  to  correct  it. 

Section  40.24(g)(5)  requires  a 
laboratory  manager  or  other  employee 
to  sign  urine  custody  and  control  forms. 
The  Department  seeks  comment  on 
whether  this  requirement  is  needed  and 
whether  there  are  other  approaches  that 
would  be  less  burdensome. 

The  HHS  Guidelines  do  not  permit 
laboratories  to  subcontract  any  of  their 
drug  testing  work.  In  the  interest  of 
flexibility  of  contracting  arrangements 
for  employers,  the  DOT  procedures 
would  permit  subcontracting  under 
carefully  controlled  conditions.  These 
conditions  include  complete  processing 
of  and  responsibility  for  a  sample  by  the 
subcontract  laboratory,  which  must  also 
be  HHS-certified  (§  40.24(j)). 

The  HHS  Guidehnes  require  Federal 
agencies  to  inspect  laboratories  before  a 
testing  contract  is  awarded.  Believing 
that  such  a  requirement  would  be  too 
burdensome  for  employers,  particularly 
small  employers,  the  DOT  procedures 
eliminate  this  requirement.  However. 
DOT,  DHSS,  or  any  employer  may 
inspect  a  laboratory  at  any  time 
(5  40.24(1)). 

Similarly,  the  HHS  Guidelines  require 
Federal  agencies  contracting  with  a 


particular  laboratory  to  periodically 
send  "blind  samples"  to  the  laboratory 
to  test  the  laboratory's  accuracy.  Doing 
so  is  reasonable  for  Federal  agencies, 
but  it  could  be  very  burdensome  and 
costly  for  small  employers. 
Consequently,  the  DOT  Procedures 
provide  that  only  large  employers  (i.e., 
those  with  2,000  or  more  employees 
subject  to  drug  testing  under  the 
applicable  operating  administration  drug 
rule)  need  to  follow  this  practice 
(fi  40.2(d)(2)(ii)).  This  relief  for  small 
entities  is  based,  in  part,  on  the 
assumption  that  most  if  not  all,  HHS- 
certified  laboratories  will  have  contracts 
with  one  or  more  Federal  agencies  or 
other  large  entities,  and  will  therefore  be 
subject  to  some  blind  sample  testing. 
The  Department  seeks  comment  on 
whether  this  assumption  is  likely  to  be 
correct.  If  not,  what  should  the 
Department's  response  be?  The  language 
of  the  rule  would  require  employers  to 
submit  blind  samples  if  the  laboratory 
they  work  with  does  not  have  contracts 
with  entities  who  would  do  blind  sample 
testing.  Is  this  reasonable,  or  would 
another  approach  be  better?  Also,  is  the 
2,000  covered  employee  cutoff  a 
reasonable  one?  Should  a  lower  cutoff 
(e.g.,  1,000  covered  employees)  be  used, 
in  order  to  make  it  less  likely  that 
laboratories  would  be  subject  to  blind 
testing  from  at  least  some  DOT 
regulated  employers?  This  would  also 
afford  employees  of  more  employers  the 
assurance  of  properly-run  drug  testing 
programs  which  blind  sampling 
provides.  Alternatively,  should  a  higher 
cutoff  be  used?  Another  approach  that 
could  be  taken  would  be  to  base  the 
cutoff  on  the  number  of  specimens 
submitted  by  the  employer  in  a  year 
(e.g..  1.000  specimens  rather  than  2.000 
employees,  which  might  include  some 
employers  with  high  numbers  of 
reasonable  cause  and  post-accident 
tests  who  might  otherwise  not  have  to 
conduct  blind  testing.)  The  Department 
seeks  comment  on  this  approach  as 
well. 

Regulatory  Process  Matters 

This  is  not  a  major  rule  under 
Executive  Order  12291.  It  is  a  significant 
rule  under  the  Department's  Regulatory 
Policies  and  Procedures,  since  it  affects 
several  operating  administrations  and 
their  regulated  industries.  A  regulatory 
evaluation  has  not  been  prepared,  since 
the  costs  of  conducting  drug  testing 
conforming  with  these  Procedures  have 
been  analyzed  in  the  regulatory 
evaluations  or  regulatory  impact 
analyses  for  the  operating 
administration  drug-free  transportation 
workplace  program  rules. 
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This  rule  will  affect  small  entities  in 
all  the  industries  covered  by  DOT 
operating  administration  drug  rules.  The 
basic  small  entity  impacts  of  each  rule 
have  been  considered  as  part  of  the 
operating  administrations'  rulemakings. 
The  Department  has  taken  steps,  as 
described  in  "Supplementary 
Information."  to  reduce  small  entity 
impacts  in  such  areas  as  inspections, 
submission  of  blind  samples,  and 
permanent  log  books.  Consequently,  the 
Department  certifies  that  49  CFR  Part  40 
will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Department  has  considered  the 
Federalism  implications  of  this  rule 
under  Executive  Order  12612.  The 
Department  has  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  Federalism 
implications  of  individual  operating 
administrations'  drug  rules  are 
discussed  in  those  rulemaking 
documents. 

The  reporting  and  recordkeeping 
requirements  referenced  in  this 
regulation  have  been  submitted  for 
Paperwork  Reduction  Act  approval  to 
the  Office  of  Management  and  Budget 
by  the  respective  DOT  operating 
administrations  in  connection  with  their 
own  drug  rules.  This  is  because  it  is  the 
operating  administration  rules,  rather 
than  this  rule,  that  actually  imposes  the 
requirements  on  regulated  parties. 
However,  the  Office  of  the  Secretary  is 
seeking  OMB  approval  under  the 
Paperwork  Reduction  Act  for  the  form 
described  in  §  40.21-l(a).  A  Federal 
Register  notice  will  be  published  when 
Paperwork  Act  approval  is  obtained. 

This  rule  has  been  published  without 
prior  opportunity  for  notice  and  public 
comment.  The  Department  finds  that  it 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
seek  prior  public  comment  for  this  rule. 
This  finding  is  made  on  the  basis  of  the 
overriding  public  interest  in  ensuring  a 
drug-free  transportation  workplace,  in 
order  to  ensure  transportation  safety 
and  as  a  step  toward  controlling  the 
nationwide  problem  of  drug  abuse. 
(There  have  been  previous  opportunities 
for  public  notice  and  comment  on  this 
subject,  obtained  by  DHSS  on  the  HHS 
Guidelines,  which  served  as  the  basis 
for  this  rule,  and  on  the  operating 
administration  drug  rules,  which 
proposed  use  of  the  HHS  Guidelines.)  It 
is  necessary  to  publish  final  rules  on  this 
subject  at  this  time,  so  that  all  parties 
affected  by  the  operating  administration 
drug  rules  will  know  what  is  expected  of 
them  with  respect  to  testing  procedures 


as  they  develop  their  drug-free 
workplace  programs. 

The  Department  will  review 
comments  received  on  this  rule  and 
publish  a  notice  responding  to  the 
comments.  The  Department  will  also 
make  any  appropriate  changes  to  the 
rule  at  that  time.  The  operating 
administrations  have  received  some 
comments  on  the  HHS  Guidelines  in  the 
course  of  their  drug  rulemakings.  These 
comments  will  be  made  a  part  of  the 
docket  for  this  rulemaking  and  the 
Department  will  respond  to  them  along 
with  the  other  comments  we  receive. 
(Many  of  the  changes  in  the  HHS 
Guidelines  made  in  this  rule  appear  to 
be  responsive  to  these  comments.) 

List  of  Subjects  in  49  CFR  Part  40 

Controlled  substances. 
Transportation. 

Issued  this  14th  day  of  November  1988.  at 
Washington,  DC. 
Jim  Bumley. 
Secretary  of  Transportation. 

49  CFR  Subtitle  A  is  amended  by 
adding  Part  40  to  read  as  follows: 

PART  40-PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  TESTING  PROGRAMS 

Subpart  A— General 

Sec. 


40.1 
40.2 


Applicability. 
Definitions. 


Sut>part  B— Scientific  and  Technical 
Requirements 

40.21  The  drugs. 

40.23  Preparation  for  testing. 

40.25  Specimen  collection  procedures. 

40.27  Laboratory  personnel. 

40.29  Laboratory  analysis  procedures. 

40.31  Quality  assurance  and  quality  control. 

40.33  Reporting  and  review  of  results. 

40.35  Protection  of  employee  records. 

40.37  Individual  access  to  test  and 
laboratory  certification  results. 

Subpart  C— Certification  of  Laboratories 
Engaged  in  lirine  Drug  Testing 

40.41    Use  of  DHHS-certified  laboratories. 

Appendix  A  to  Part  40— DHHS  Certification 
Standards 

Appendix  B  to  Part  40 — Urine  Custody  and 
Control  Form 

Authority:  49  U.S.C.  102.  301. 

Subpart  A— General 

§  40.1    Applicability. 

This  part  applies  to  transportation 
employers  (including  self-employed 
individuals)  conducting  drug  urine 
testing  programs  pursuant  to  regulations 
issued  by  agencies  of  the  Department  of 
Transportation  and  to  such 
transportation  employers'  officers. 


employees,  agents  and  contractors,  to 
the  extent  and  in  the  manner  provided 
in  DOT  agency  regulations. 

§  40.2    Definitions. 

For  purposes  of  this  part  the  following 
definitions  apply: 

Aliquot.  A  portion  of  a  specimen  used 
for  testing. 

Chain  of  custody.  Procedures  to 
account  for  the  integrity  of  each  urine 
specimen  by  tracking  its  handling  and 
storage  from  point  of  specimen 
collection  to  final  disposition  of  the 
specimen.  These  procedures  shall 
require  that  an  approved  chain  of 
custody  form  be  used  from  time  of 
collection  to  receipt  by  the  laboratory 
and  that  upon  receipt  by  the  laboratory 
an  appropriate  laboratory  chain  of 
custody  form(s)  accoiuit  for  the  sample 
or  sample  aliquots  within  the  laboratory. 
Chain  of  custody  forms  shall,  at  a 
minimum,  include  an  entry  documenting 
date  and  purpose  each  time  a  specimen 
or  aliquot  is  handled  or  transferred  and 
identifying  every  individual  in  the  chain 
of  custody.  Two  forms  of  chain  of 
custody  documents  are  utilized  under 
this  part.  An  external  chain  of  custody 
form  or  "urine  custody  and  control 
form"  (described  in  §  40.23)  is  used  to 
document  chain  of  custody  to  the 
laboratory.  An  internal  chain  of  custody 
form  is  utilized  to  document  handling 
and  transfer  of  the  original  sample 
container  and  aUquots  within  the 
laboratory. 

Collection  site.  A  place  designated  by 
the  employer  where  individuals  present 
themselves  for  the  purpose  of  providing 
a  specimen  of  their  urine  to  be  analyzed 
for  the  presence  of  drugs. 

Collection  site  person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 
makes  an  initial  examination  of  the 
urine  specimen  provided  by  those 
individuals.  A  collection  site  person 
shall  have  successfully  completed 
training  to  carry  out  this  function  or 
shall  be  a  licensed  medical  professional 
or  technician  who  is  provided 
instructions  for  collection  under  this 
part  and  certifies  completion  as  required 
herein.  In  any  case  where:  (a)  A 
collection  is  observed  or  (b)  collection  is 
monitored  by  non-medical  personnel, 
the  collection  site  person  must  be  a 
person  of  the  same  gender  as  the  donor. 

Confirmatory  test.  A  second 
analytical  procedure  to  identify  the 
presence  of  a  specific  drug  or  metabolite 
which  is  independent  of  the  initial  test 
and  which  uses  a  different  technique 
and  chemical  principle  from  that  of  the 
initial  test  in  order  to  ensure  reliability 
and  accuracy.  (At  this  time  gas 


chromatography/mass  spectrometry 
(GC/MS)  is  the  only  authorized 
confirmation  method  for  cocaine, 
marijuana,  opiates,  amphetamines,  and 
phencyclidine.) 

DHHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary.  Department  of  Health  and 
Human  Services. 

DOT  agency.  An  agency  of  the  United 
States  Department  of  Transportation 
administering  regulations  requiring 
compliance  with  this  part,  including  the 
United  States  Coast  Guard,  the  Federal 
Aviation  Administration,  the  Federal 
Railroad  Administration,  the  Federal 
Highway  Administration,  the  Urban 
Mass  Transportation  Administration, 
and  the  Research  and  Special  Programs 
Administration. 

Employee.  An  individual  designated 
in  a  DOT  agency  regulation  as  subject  to 
drug  urine  testing  and  the  donor  of  a 
specimen  under  this  part.  As  used  in  this 
part  "employee"  includes  a  final 
applicant  for  employment.  "Employee" 
and  "individual"  or  "individual  to  be 
tested"  have  the  same  meaning  for 
purposes  of  this  part 

Employer.  An  entity  employing  one  or 
more  employees  that  is  subject  to  DOT 
agency  regulations  requiring  compliance 
with  this  part.  As  used  in  this  part, 
"employer"  is  inclusive  of  a  industry 
consortium  or  joint  enterprise  comprised 
of  two  or  more  employing  entities,  but 
no  single  employing  entity  is  relieved  of 
its  responsibility  for  compliance  with 
this  part  by  virtue  of  participation  in 
such  a  consortiiun  or  joint  enterprise. 

Initial  test  (also  known  as  screening 
test).  An  immunoassay  screen  to 
eliminate  "negative"  urine  specimens 
from  further  consideration. 

Medical  Review  Officer.  A  licensed 
physician  responsible  for  receiving 
laboratory  results  generated  by  an 
employer's  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 
individual's  positive  test  result  together 
with  his  or  her  medical  history  and  any 
other  relevant  biomedical  information. 

Permanent  Record  Book.  A 
permanently  botmd  book  in  which 
identifying  data  on  each  specimen 
collected  at  a  collection  site  are 
permanently  recorded  in  the  sequence  of 
collection.  May  be  used  in  conjunction 
with  a  modified  urine  custody  and 
control  form  to  document  collection. 

Reason  to  believe.  Reason  to  believe 
that  a  particular  individual  may  alter  or 
substitute  the  urine  specimen. 

Secretary.  The  Secretary  of 
Transportation  or  the  Secretary's 
designee  may  be  a  contractor  or  other 


recognized  organization  which  acts  on 
behalf  of  the  Secretary  in  implementing 
this  part. 

Subpart  B— Scientific  and  Tectinical 
Requirements 

940.21    The  drugs. 

(a)  DOT  agency  drug  testing  programs 
require  that  employers  test  for 
marijuana,  cocaine,  opiates, 
amphetamines  and  phencyclidine. 

(b)  An  employer  may  include  in  its 
testing  protocols  other  controlled 
substances  or  alcohol  only  pursuant  to  a 
DOT  agency  approval,  if  testing  for 
those  substances  is  authorized  under 
agency  regulations  and  if  the 
Department  of  Health  and  Human 
Services  has  established  an  approved 
testing  protocol  and  positive  threshold 
for  each  such  substance. 

(c)  Urine  specimens  collected  under 
DOT  agency  regulations  requiring 
compliance  with  this  part  may  only  be 
used  to  test  for  controlled  substances 
designated  or  approved  for  testing  as 
described  in  this  section  and  shall  not 
be  used  to  conduct  any  other  analysis  or 
test  unless  otherwise  specifically 
authorized  by  DOT  agency  regulations. 

(d)  This  section  does  not  prohibit 
procedures  reasonably  incident  to 
analysis  of  the  specimen  for  controlled 
substances  (e.g.,  determination  of  pH  or 
tests  for  specific  gravity,  creatinine 
concentration,  or  presence  of 
adulterants). 

9  40.23    Preparation  for  testing 

The  employer  and  certified  laboratory 
shall  develop  and  maintain  a  clear  and 
well-documented  procedure  for 
collection,  shipment  and  accessioning 
of  urine  specimens  under  this  part.  Such 
a  procedure  shall  include,  at  a  minimum, 
the  following: 

(a)  Utilization  of  a  standard  urine 
custody  and  control  form  (carbonless 
manifold).  The  form  shall  be  a  multiple- 
part,  carbonless  record  form  with  an 
original  (part  1)  that  shall  accompany 
the  specimen  to  the  laboratory.  Copies 
shall  be  provided  for  the  Medical 
Review  Officer  (part  2.  to  go  directly  to 
the  MRO),  the  employee  (part  3),  the 
collection  site  (part  4)  (if  distinct  from 
the  employer),  and  the  employer 
representative  (part  5).  The  form  should 
be  a  permanent  record  on  which 
identifying  data  on  the  employee  and  on 
the  specimen  collection  and  transfer 
process  is  retained.  The  form  shall  be 
constructed  to  display,  at  a  minimum, 
the  following  elements,  which  shall 
appear  on  its  respective  parts  as 
indicated: 

(1)  The  following  information  shall 
appear  on  all  parts  of  the  form: 


(i)  A  preprinted  specimen 
identification  number,  which  shall  be 
unique  to  the  particular  collection. 

(ii)  The  employee's  Social  Security  or 
employee  identification  number,  which 
shall  be  entered  by  the  employee. 

(iii)  Specification  of  the  type  of  test 
conducted  (pre-employment,  random, 
etc.).  which  shall  be  entered  by  the 
employer  representative  or  collector 
(acting  for  the  employer). 

(iv)  A  block  providing  that  "Collector 
must  note  temperattue  of  specimen  has 
been  read  and  record  here  if  not  within 
the  range  of  32.5— 37.7C/90.5— 99.8F:" 
with  an  area  for  the  required  notation. 

(v)  A  chain-of-custody  block  providing 
areas  to  enter  the  following  information 
for  each  transfer  of  possession:  purpose 
of  change;  released  by  (signature/print 
name);  received  by  (signatiu^/print 
name);  date.  The  words  "Provide 
specimen  for  testing"  and  "DONOR" 
shall  be  preprinted  in  the  initial  spaces. 

(vi)  Information  to  be  completed  by 
the  collection  site  person,  identifying 
that  person  and  providing  the  date  of 
collection,  the  collection  site  and  the 
telephone  number  (if  any]  of  the 
collection  site;  a  space  for  remarks  at 
which  imusual  circumstances  may  be 
described;  and  a  certification  statement 
as  set  forth  below  and  a  signature  block 
with  date  which  shall  be  completed  by 
the  collection  site  person: 

I  certify  that  the  specimen  identified  on  this 
form  is  the  specimen  presented  to  me  by  the 
employee  providing  the  certification  below, 
that  I  have  verified  that  it  bears  the  same 
identification  numlier  as  that  set  forth  alx>ve. 
and  that  it  has  been  collected,  labelled  and 
sealed  as  required  by  the  instructions 
provided. 

(vii)  A  block  to  be  completed  by  the 
laboratory  after  analysis  of  the 
specimen,  providing  a  space  for  entry  of 
the  laboratory  accession  number  and  a 
certification  to  read  as  follows,  together 
with  spaces  to  enter  the  printed  name 
and  signature  of  the  certifying 
laboratory  official  and  date: 

I  certify  that  the  specimen  identified  by  this 
accession  numtier  is  the  same  specimen  that 
bears  the  identification  number  set  forth 
above,  that  the  specimen  has  l>een  examined 
upon  receipt  handled  and  analyzed  in 
accordance  with  applicable  Federal 
requirements,  and  that  the  results  attached 
are  for  that  specimen. 

(2)  Information  to  be  provided  by  the 
employee,  which  shall  appear  on  parts  2 
through  5  of  the  form  only:  Employee 
name  (printed);  duty  location;  job  title; 
date  of  birth:  and  a  certification 
statement  as  set  forth  below,  together 
with  a  signatiue  block  with  date  which 
shall  be  completed  by  the  employee: 
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I  certify  that  the  urine  specimen  identified 
on  this  form  is  my  own;  that  it  is  fresh  and 
has  not  been  adulterated  in  any  manner  and 
that  the  identification  information  provided 
on  this  form  and  on  the  collection  bottle  is 
correct.  1  consent  to  the  submission  of  this 
specimen  to  the  certified  laboratory 
designated  by  my  employer,  to  the  analysis  of 
the  specimen  for  controlled  substances  as 
provided  by  Federal  requirements,  and  to  the 
release  of  test  results  from  that  analysis  to 
the  Medical  Review  Officer  designated  by  my 
employer. 

(3)  A  block  to  be  completed  by  the 
employee,  which  shall  appear  only  on 
parts  2  and  3  of  the  form,  containing  a 
statement  as  follows:  "If  you  wish  to 
have  prescription  or  over-the-counter 
medications  you  may  have  taken  or 
been  administered  within  the  past  30 
days  considered  as  your  test  results  are 
reviewed,  you  may  list  them  here:" 
followed  by  an  adequate  writing  area  to 
list  such  substances. 

A  form  meeting  the  requirements  of  this 
paragraph  is  displayed  at  Appendix  B  to 
this  part.  The  urine  custody  and  control 
form  may  include  such  additional 
information  as  may  be  required  for 
billing  or  other  legitimate  purposes 
necessary  to  the  collection,  provided 
that  personal  identifying  information 
(other  than  the  employee  identification 
number)  may  not  be  provided  to  the 
laboratory  and  employee  medical 
information  may  appear  only  on  the 
copies  provided  to  the  employee  and  to 
the  Medical  Review  Officer.  In  lieu  of  a 
form  meeting  the  above-described 
criteria,  an  employer  may  choose  to  use 
a  multiple-sample  chain  of  custody  form 
together  with  a  permanent  record  book 
maintained  at  the  site  of  collection  to 
document  collection  and  transfer  of 
specimens  under  this  part,  so  long  as  the 
data  elements  set  forth  above  are 
documented,  personal  identifying 
information  is  not  disclosed  to  the 
laboratory,  and  the  record  system  is 
designed  in  such  a  manner  as  to 
maintain  the  confidentiality  of  medical 
information. 

(b)  Use  of  a  tamperproof  sealing 
system  designed  in  a  manner  such  that 
the  specimen  bottle  top  can  be  sealed 
against  undetected  opening,  the  bottle 
can  be  identified  with  a  unique 
identifying  nimiber  identical  to  that 
appearing  on  the  urine  custody  and 
control  form,  and  space  has  been 
provided  to  initial  the  bottle  affirming  its 
identity.  For  purposes  of  clarity,  this 
part  assumes  use  of  a  system  made  up 
of  one  or  more  pre-printed  labels  and 
seals  (or  a  unitary  label/seal),  but  use  of 
other,  equally  effective  technologies  is 
authorized. 

(c)  Use  of  a  shipping  container  in 
which  one  or  more  specimens  and 


associated  paperwork  may  be 
transferred  and  which  can  be  sealed 
and  initialled  to  prevent  imdetected 
tampering. 

(d)  Written  procedures,  instructions 
and  training  shall  be  provided  as 
follows: 

(1)  Employer  collection  procedures 
and  training  shall  clearly  emphasize  that 
the  collection  site  person  is  responsible 
for  maintaining  the  integrity  of  the 
specimen  collection  and  transfer 
process,  carefully  ensuring  the  modesty 
and  privacy  of  the  employee,  and  is  to 
avoid  any  conduct  or  remarks  that  might 
be  construed  as  accusatorial  or 
otherwise  offensive  or  inappropriate. 

(2]  A  non-medical  collection  site 
person  shall  receive  training  in 
comphance  with  this  part  and  shall 
demonstrate  proficiency  in  the 
application  of  this  part  prior  to  serving 
as  a  collection  site  person.  A  medical 
professional,  technologist  or  technician 
licensed  or  otherwise  approved  to 
practice  in  the  jurisdiction  in  which 
collection  occurs  may  serve  as  a 
collection  site  person  if  that  person  is 
provided  instructions  described  in  this 
part  and  performs  collections  in 
accordance  with  those  instructions. 

(3)  Collection  site  persons  shall  be 
provided  with  detailed,  clearly 
illustrated  written  instructions  on  the 
collection  of  specimens  in  compliance 
with  this  part.  Employer  representatives 
and  employees  subject  to  testing  shall 
also  be  provided  standard  written 
instructions  setting  forth  their 
responsibilities. 

§  40.2S    Specimen  coltection  procedures. 

(a)  Designation  of  collection  site.  (1) 
Each  employer  drug  testing  program 
shall  have  one  or  more  designated 
collection  sites  which  have  all  necessary 
persoimel,  materials,  equipment, 
facilities,  and  supervision  to  provide  for 
the  collection,  security,  temporary 
storage,  and  shipping  or  transportation 
of  urine  specimens  to  a  certified  drug 
testing  laboratory.  An  independent 
medical  facility  may  also  be  utilized  as 
a  collection  site  provided  the  other 
applicable  requirements  of  this  part  are 
met. 

(2)  A  designated  collection  site  may 
be  any  suitable  location  where  a 
specimen  can  be  collected  under 
conditions  set  forth  in  this  part, 
including  a  properly  equipped  mobile 
facility.  A  designated  collection  site 
shall  be  a  location  having  an  enclosure 
within  which  private  urination  can 
occur,  a  toilet  for  completion  of 
urination  (unless  a  single-use  collector  is 
used  with  sufficient  capacity  to  contain 
the  void),  and  a  suitable  clean  surface 
for  writing.  The  site  must  also  have  a 


source  of  water  for  washing  hands, 
which,  if  practicable,  should  be  external 
to  the  enclosure  where  urination  occurs. 

(b)  Security.  The  purpose  of  this 
paragraph  is  to  prevent  unauthorized 
access  which  could  compromise  the 
integrity  of  the  collection  process  or  the 
specimen. 

(1)  Procedures  shall  provide  for  the 
designated  collection  site  to  be  secure.  If 
a  collection  site  facility  is  dedicated 
solely  to  urine  collection,  it  shall  be 
seciu%  at  all  times.  If  a  facility  cannot  be 
dedicated  solely  to  drug  testing,  the 
portion  of  the  facility  used  for  testing 
shall  be  secured  during  drug  testing. 

(2)  A  facility  normally  used  for  other 
purposes,  such  as  a  public  rest  room  or 
hospital  examining  room,  may  be 
secured  by  visual  inspection  to  ensure 
other  persons  are  not  present  and 
undetected  access  (e.g.,  through  a  rear 
door  not  in  the  view  of  the  collection 
site  person)  is  not  possible.  Security 
during  collection  may  be  maintained  by 
effective  restriction  of  access  to 
collection  materials  and  specimens.  In 
the  case  of  a  public  rest  room,  the 
facility  must  be  posted  against  access 
during  the  entire  collection  procedure  to 
avoid  embarrassment  to  the  employee 
or  distraction  of  the  collection  site 
person. 

(3)  If  it  is  impractical  to  maintain 
continuous  physical  security  of  a 
collection  site  from  the  time  the 
specimen  is  presented  until  the  sealed 
mailer  is  transferred  for  shipment,  the 
following  minimum  procedures  shall 
apply:  The  specimen  shall  remain  under 
the  direct  control  of  the  collection  site 
person  from  delivery  to  its  being  sealed 
in  the  mailer.  The  mailer  shall  be 
immediately  mailed,  maintained  in 
secure  storage,  or  remain  until  mailed 
under  the  personal  control  of  the 
collection  site  person. 

(c)  Chain  of  custody.  The  chain  of 
custody  block  of  the  urine  custody  and 
control  form  shall  be  properly  executed 
by  authorized  collection  site  personnel 
upon  receipt  of  specimens.  Handling  and 
transportation  of  urine  specimens  from 
one  authorized  individual  or  place  to 
another  shall  always  be  accomplished 
through  chain  of  custody  procedures. 
Every  effort  shall  be  made  to  minimize 
the  number  of  persons  handling 
specimens. 

(d)  Access  to  authorized  personnel 
only.  No  unauthorized  persoruiel  shall 
be  permitted  in  any  part  of  the 
designated  collection  site  when  urine 
specimens  are  collected  or  stored.  Only 
the  collection  site  person  may  handle 
specimens  prior  to  their  securement  in 
the  mailing  container  or  monitor  or 
observe  specimen  collection  (under  the 


conditions  specified  in  this  part).  In 
order  to  promote  security  of  specimens, 
avoid  distraction  of  the  collection  site 
person  and  ensure  against  any 
confusion  in  the  identification  of 
specimens,  a  collection  site  person  shall 
conduct  only  one  collection  procedure  at 
any  given  time.  For  this  purpose,  a 
collection  procedure  is  complete  when 
the  urine  bottle  has  been  sealed  and 
initialled,  the  urine  custody  and  control 
form  has  been  executed,  and  the 
employee  has  departed  the  site, 
(e)  Privacy.  (1)  Procedures  for 
collecting  urine  specimens  shall  allow 
individual  privacy  unless  there  is  reason 
to  believe  that  a  particular  individual 
may  alter  or  substitute  the  specimen  to 
be  provided,  as  further  described  in  this 
paragraph. 

(2)  For  purposes  of  this  part,  the 
following  circumstances  are  the 
exclusive  grounds  constituting  a  reason 
to  believe  that  the  individual  may  alter 
or  substitute  the  specimen: 

(i)  The  employee  has  presented  a 
urine  specimen  that  falls  outside  the 
normal  temperature  range,  and  the 
employee  declines  to  provide  a 
measurement  of  oral  body  temperature 
by  sterile  thermometer,  as  provided  in 
paragraph  (f)(23)  of  this  part,  or  the  oral 
temperature  does  not  equal  or  exceed 
that  of  the  specimen. 

(ii)  The  last  urine  specimen  provided 
by  the  employee  (i.e.,  on  a  previous 
occasion)  was  determined  by  the 
laboratory  to  have  a  specific  gravity  of 
less  than  1.003  and  a  creatinine 
concentration  below  .2  g/L. 

(iii)  The  collection  site  person 
observes  conduct  clearly  and 
unequivocally  indicating  an  attempt  to 
substitute  or  adulterate  the  sample  (e.g., 
substitute  urine  in  plain  view,  blue  dye 
in  specimen  presented,  etc.). 

(iv)  The  employee  has  previously  been 
determined  to  have  used  a  controlled 
substance  without  medical  authorization 
and  the  particular  test  is  being 
conducted  as  a  part  of  a  rehabilitation 
program,  on  return  to  service  after  any 
required  rehabilitation,  or  under  a  DOT 
agency  regulation  providing  for  follow- 
up  testing  after  return  to  service. 

(f)  Integrity  and  identity  of  specimen. 
Employers  shall  take  precautions  to 
ensure  that  a  urine  specimen  not  be 
adulterated  or  diluted  during  the 
collection  procedure  and  that 
information  on  the  urine  bottle  and  on 
the  urine  custody  and  control  form  can 
identify  the  individual  from  whom  the 
specimen  was  collected.  The  following 
minimum  precautions  shall  be  taken  to 
ensure  that  unadulterated  specimens  are 
obtained  and  correctiy  identified: 

(1)  To  deter  the  dilution  of  specimens 
at  the  collection  site,  toilet  bluing  agents 


shall  be  placed  in  toilet  tanks  wherever 
possible,  so  the  reservoir  of  water  in  the 
toilet  bowl  always  remains  blue.  Where 
practicable,  there  shall  be  no  other 
source  of  water  (e.g.,  no  shower  or  sink) 
in  the  enclosure  where  urination  occurs. 
If  there  is  another  source  of  water  in  the 
enclosure,  it  shall  be  effectively  secured 
or  monitored  to  ensure  it  is  not  used 
(undetected)  as  a  source  for  diluting  the 
specimen. 

(2)  When  an  individual  arrives  at  the 
collection  site,  the  collection  site  person 
shall  ensure  that  the  individual  is 
positively  identified  as  the  employee 
selected  for  testing  (e.g.,  through 
presentation  of  photo  identification  or 
identification  by  the  employer's 
representative).  If  the  individual's 
identity  cannot  be  established,  the 
collection  site  person  shall  not  proceed 
with  the  collection. 

(3)  If  the  individual  fails  to  arrive  at 
the  assigned  time,  the  collection  site 
person  shall  contact  the  appropriate 
authority  to  obtain  guidance  on  the 
action  to  be  taken. 

(4)  The  collection  site  person  shall  ask 
the  individual  to  remove  any 
unnecessary  outer  garments  such  as  a 
coat  or  jacket  that  might  conceal  items 
or  substances  that  could  be  used  to 
tamper  with  or  adulterate  the 
individual's  urine  specimen.  The 
collection  site  person  shall  ensure  that 
all  personal  belongings  such  as  a  purse 
or  briefcase  remain  with  the  outer 
garments.  The  individual  may  retain  his 
or  her  wallet. 

(5)  The  individual  shall  be  instructed 
to  wash  and  dry  his  or  her  hands  prior 
to  urination. 

(6)  After  washing  hands,  the 
individual  shall  remain  in  the  presence 
of  the  collection  site  person  and  shall 
not  have  access  to  any  water  fountain, 
faucet,  soap  dispenser,  cleaning  agent  or 
any  other  materials  which  could  be  used 
to  adulterate  the  specimen. 

(7)  The  individual  may  provide  his/ 
her  specimen  in  the  privacy  of  a  stall  or 
otherwise  partitioned  areas  that  allows 
for  individual  privacy. 

(8)  The  collection  site  person  shall 
note  any  unusual  behavior  or 
appearance  on  the  urine  custody  and 
control  form. 

(9)  In  the  exceptional  event  that  an 
employer-designated  collection  site  is 
not  accessible  and  there  is  an  immediate 
requirement  for  specimen  collection 
(e.g.,  an  accident  investigation),  a  public 
rest  room  may  be  used  according  to  the 
following  procedures:  A  collection  site 
person  of  the  same  gender  as  the 
individual  shall  accompany  the 
individual  into  the  public  rest  room 
which  shall  be  made  secure  during  the 
collection  procedure.  If  possible,  a  toilet 


bluing  agent  shall  be  placed  in  the  bowl 
and  any  accessible  toilet  tank.  The 
collection  site  person  shall  remain  in  the 
rest  room,  but  outside  the  stall,  until  the 
specimen  is  collected.  If  no  bluing  agent 
is  available  to  deter  specimen  dilution, 
the  collection  site  person  shall  instruct 
the  individual  not  to  flush  the  toilet  until 
the  specimen  is  delivered  to  the 
collection  site  person.  After  the 
collection  site  person  has  possession  of 
the  specimen,  the  individual  will  be 
instructed  to  flush  the  toilet  and  to 
participate  with  the  collection  site 
person  in  completing  the  chain  of 
custody  procedures. 

(10)  Upon  receiving  the  specimen  from 
the  individual,  the  collection  site  person 
shall  determine  that  it  contains  at  least 
60  milliliters  of  urine.  If  there  is  less  than 
60  milliliters  of  urine  in  the  container, 
additional  urine  shall  be  collected  in  a 
separate  container  to  reach  a  total  of  60 
milliliters.  (The  temperature  of  the 
partial  specimen  in  each  separate 
container  shall  be  measured  in 
accordance  with  paragraph  (f)(12)  of  this 
section,  and  the  partial  specimens  shall 
be  combined  in  one  container.)  The 
individual  may  be  given  a  reasonable 
amount  of  liquid  to  drink  for  this 
purpose  (e.g.,  a  glass  of  water).  If  the 
individual  fails  for  any  reason  to 
provide  60  milliliters  of  urine,  the 
collection  site  person  shall  contact  the 
appropriate  authority  to  obtain  guidance 
on  the  action  to  be  taken. 

(11)  After  the  specimen  has  been 
provided  and  submitted  to  the  collection 
site  person,  the  individual  shall  be 
allowed  to  wash  his  or  her  hands. 

(12)  Immediately  after  the  specimen  is 
collected,  the  collection  site  person  shall 
measure  the  temperature  of  the 
specimen.  The  temperature  measuring 
device  used  must  accurately  reflect  the 
temperature  of  the  specimen  and  not 
contaminate  the  specimen.  The  time 
from  urination  to  temperature  measure 
is  critical  and  in  no  case  shall  exceed  4 
minutes. 

(13)  If  the  temperature  of  a  specimen 
is  outside  the  range  of  32.5°-37.7*  C/ 
90.5°-99.8*  F,  that  is  a  reason  to  believe 
that  the  individual  may  have  altered  or 
substituted  the  specimen,  and  another 
specimen  shall  be  collected  imder  direct 
observation  of  a  same  gender  collection 
site  person  and  both  specimens  shall  be 
forwarded  to  the  laboratory  for  testing. 
An  individual  may  volunteer  to  have  his 
or  her  oral  temperature  taken  to  provide 
evidence  to  counter  the  reason  to 
believe  the  individual  may  have  altered 
or  substituted  the  specimen  caused  by 
the  specimen's  temperature  falling 
outside  the  prescribed  range. 
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(14)  Immediately  after  the  specimen  is 
collected,  the  collection  site  person  shall 
also  inspect  the  specimen  to  determine 
its  color  and  look  for  any  signs  of 
contaminants.  Any  unusual  findings 
shall  be  noted  on  the  urine  custody  and 
control  form. 

(15)  All  specimens  suspected  of  being 
adulterated  shall  be  forwarded  to  the 
laboratory  for  testing. 

(16)  Whenever  there  is  reason  to 
believe  that  a  particular  individual  has 
altered  or  substituted  the  specimen  as 
described  in  paragraph  (e)(2](i]  and  (iii) 
of  this  section,  a  second  specimen  shall 
be  obtained  as  soon  as  possible  tuider 
the  direct  observation  of  a  same  gender 
collection  site  person. 

(17)  Both  the  individual  being  tested 
and  the  collection  site  person  shall  keep 
the  specimen  in  view  at  all  times  prior  to 
its  being  sealed  and  labeled.  As 
provided  below,  the  specimen  shall  be 
sealed  (by  placement  of  a  tamperproof 
seal  over  the  bottle  cap  and  down  the 
sides  of  the  bottle)  and  labeled  in  the 
presence  of  the  employee.  If  the 
specimen  is  transferred  to  a  second 
bottle,  the  collection  site  person  shall 
request  the  individual  to  observe  the 
transfer  of  the  specimen  and  the 
placement  of  the  tamperproof  seal  over 
the  bottle  cap  and  down  the  sides  of  the 
bottle. 

(18)  The  collection  site  person  and  the 
individual  shall  be  present  at  the  same 
time  during  procedures  outlined  in 
paragraphs  (f)(19)-(f)(22)  of  this  section. 

(19)  The  collection  site  person  shall 
place  securely  on  the  bottle  an 
identiHcation  label  which  contains  the 
date,  the  individual's  specimen  number, 
and  any  other  identifying  information 
provided  or  required  by  the  employer.  If 
separate  form  the  label,  the  tamperproof 
seal  shall  also  be  applied. 

(20)  The  individual  shall  initial  the 
identification  label  on  the  specimen 
bottle  for  the  purpose  of  certifying  that  it 
is  the  specimen  collected  from  him  or 
her. 

(21)  The  collection  site  person  shall 
enter  on  the  urine  custody  and  control 
form  all  information  identifying  the 
specimen.  The  collection  site  person 
shall  sign  the  urine  custody  and  control 
form  certifying  that  the  collection  was 
accomplished  according  to  the 
instructions  provided. 

(22)  (i)  The  individual  shall  be  asked 
to  read  and  sign  a  statement  on  the 
urine  custody  and  control  form 
certifying  that  the  specimen  identified  as 
having  been  collected  from  him  or  her  is 
in  fact  that  specimen  he  or  she  provided. 

(ii)  The  individual  shall  be  provided 
an  opportunity  to  set  forth  on  the  urine 
custody  and  control  form  information 


concerning  medications  taken  or 
administered  in  the  past  30  days. 

(iii)  When  specified  by  DOT  agency 
regulation  or  required  by  the  collection 
site  (other  than  an  employer  site)  or  by 
the  laboratory,  the  employee  may  be 
required  to  sign  a  consent  or  release 
form  authorizing  the  collection  of  the 
specimen,  analysis  of  the  specimen  for 
designated  controlled  substances,  and 
release  of  the  results  to  the  employer. 
The  employee  may  not  be  required  to 
waive  hability  with  respect  to 
negligence  on  the  part  of  any  person 
participating  in  the  collection,  handling 
or  analysis  of  the  specimen  or  to 
indemnify  any  person  for  the  negligence 
of  others. 

(23)  A  higher  level  supervisor  of  the 
collection  site  person,  or  a  designated 
employer  representative,  shall  review 
and  concur  in  advance  with  any 
decision  by  a  collection  site  person  to 
obtain  a  specimen  under  the  direct 
observation  of  a  same  gender  collection 
site  person  based  upon  the 
circumstances  described  paragraph 
(e)(2)  of  this  section. 

(24)  The  collection  site  person  shall 
complete  the  chain  of  custody  portion  of 
the  urine  custody  and  control  form  to 
indicate  receipt  from  the  employee  and 
shall  certify  proper  completion  of  the 
collection. 

(25)  The  urine  specimen  and  chain  of 
custody  form  are  now  ready  for 
shipment.  If  the  specimen  is  not 
immediately  prepared  for  shipment,  it 
shall  l>e  appropriately  safeguarded 
during  temporary  storage. 

(26)(i)  While  any  part  of  the  above 
chain  of  custody  procediu-es  is  being 
performed,  it  is  essential  that  the  urine 
specimen  and  custody  documents  be 
under  the  control  of  the  involved 
collection  site  person.  If  the  involved 
collection  site  person  leaves  his  or  her 
work  station  momentarily,  the  specimen 
and  urine  custody  and  control  form  shall 
be  taken  with  him  or  her  or  shall  be 
secured.  After  the  collection  site  person 
returns  to  the  work  station,  the  custody 
process  will  continue.  If  the  collection 
site  person  is  leaving  for  an  extended 
period  of  time,  the  specimen  shall  be 
packaged  for  mailing  before  he  or  she 
leaves  the  site. 

(ii)  The  collection  site  person  shall  not 
leave  the  collection  site  in  the  interval 
between  presentation  of  the  specimen 
by  the  employee  and  securement  of  the 
sample  with  an  identifying  label  bearing 
the  employee's  specimen  identification 
number  (shown  on  the  urine  custody 
and  control  form)  and  seal  initialled  by 
the  employee.  If  it  becomes  necessary 
for  the  collection  site  person  to  leave  the 
site  during  this  interval,  the  collection 


shall  be  nullified  and  (at  the  election  of 
the  employer)  a  new  collection  begtm. 

(g)  Collection  control.  To  the 
maximum  extent  possible,  collection  site 
persomtel  shall  keep  the  individual's 
specimen  bottle  within  sight  both  before 
and  after  the  individual  has  urinated. 
After  the  specimen  is  collected,  it  shall 
be  property  sealed  and  labeled.  The 
urine  custody  and  control  form  shall  be 
used  for  maintaining  control  and 
accountability  of  each  specimen  from 
the  point  of  collection  to  final 
disposition  of  the  specimen.  The  date 
and  purpose  shall  be  documented  on  an 
approval  chain  of  custody  form  each 
time  a  specimen  is  handled  or 
transferred  and  every  individual  in  the 
chain  shall  be  identified.  Every  effort 
shall  be  made  to  minimize  the  number  of 
persons  handling  specimens. 

(h)  Transportation  to  laboratory. 
Collection  site  personnel  shall  arrange 
to  ship  the  collected  specimens  to  the 
drug  testing  laboratory.  The  specimens 
shall  be  placed  in  containers  designed  to 
minimize  the  possibility  of  damage 
during  shipment  (e.g.,  specimen  boxes 
and/or  padded  mailers);  and  those 
containers  shall  be  securely  sealed  to 
eliminate  the  possibility  of  undetected 
tampering.  On  the  tape  sealing  the 
container,  the  collection  site  person 
shall  sign  and  enter  the  date  specimens 
were  sealed  in  the  containers  for 
shipment.  The  collection  site  person 
shall  ensure  that  the  chain  of  custody 
documentation  is  attached  to  each 
container  sealed  for  shipment  to  the 
drug  testing  laboratory. 

(i)  Failure  to  cooperate.  If  the 
employee  refuses  to  cooperate  with  the 
collection  process  (e.g.,  refusal  to 
provide  a  complete  specimen,  complete 
paperwork,  initial  specimen)  the 
collection  site  person  shall  infcMrm  the 
employer  representative  and  shall 
document  the  non-cooperation  on  the 
urine  custody  and  control  form. 

{  40.27    I  sboiatof  y  pefsonnsl. 

(a)  Day-to-day  management.  (1)  The 
laboratory  shall  have  a  qualified 
individual  to  assiune  professional, 
organizational,  educational,  and 
administrative  responsibility  for  the 
laboratory's  urine  drug  testing  facility. 

(2)  This  individual  shall  have 
documented  scientific  qualifications  in 
analytical  forensic  toxicology.  Minimum 
qualifications  are: 

(i)  Certification  as  a  laboratory 
director  by  the  State  in  forensic  or 
clinical  laboratory  toxicology;  or 

(ii)  A  Ki.D.  in  one  of  the  natural 
sciences  with  an  adequate 
undergraduate  and  graduate  education 


in  biology,  chemistry,  and  pharmacology 
or  toxicology,  or 

(iii)  Training  and  experience 
comparable  to  a  Ph.D.  in  one  of  the 
natural  sciences,  such  as  a  medical  or 
scientific  degree  with  additional  training 
and  laboratory/research  experience  in 
biology,  chemistry,  and  pharmacology  or 
toxicology:  and 

(iv)  In  addition  to  the  requirements  in 
paragraph  (a)(2)  (i).  (ii),  and  (iii)  of  this 
section,  minimum  qualifications  also 
require: 

(A)  Appropriate  experience  in 
analytical  forensic  toxicology  including 
experience  with  the  analysis  of 
biological  material  for  drugs  of  abuse, 
and 

(B)  Appropriate  training  and/or 
experience  in  forensic  applications  of 
analytical  toxicology,  e.g..  publications, 
court  testimony,  researdh  concerning 
analytical  toxicology  of  drugs  of  abuse, 
or  other  factors  which  qualify  the 
individual  as  an  expert  witness  in 
forensic  toxicology. 

(3)  This  individual  shall  be  engaged  in 
and  responsible  for  the  day-to-day 
management  of  the  drug  testing 
laboratory  even  where  another 
individual  has  overall  responsibility  for 
an  entire  multispecialty  laboratory. 

(4)  This  individual  shall  be 
responsible  for  ensuring  that  there  are 
enough  personnel  with  adequate 
training  and  experience  to  supervise  and 
conduct  the  work  of  the  drug  testing 
laboratory.  He  or  she  shall  assure  the 
continued  competency  of  laboratory 
personnel  by  documenting  their 
inservice  training,  reviewing  their  work 
performance,  and  verifying  their  skills. 

(5)  This  individual  shall  be 
responsible  for  the  laboratory's  having  a 
procedure  manual  which  is  complete, 
up-to-date,  available  for  personnel 
performing  tests,  and  followed  by  those 
personnel.  The  procedure  manual  shall 
be  reviewed,  signed,  and  dated  by  this 
responsible  individual  whenever 
procedures  are  first  placed  into  use  or 
changed  or  when  a  new  individual 
assumes  responsibility  for  management 
of  the  drug  testing  laboratory.  Copies  of 
all  procedures  and  dates  on  which  they 
are  in  effect  shall  be  maintained. 
(Specific  contents  of  the  procedure 
manual  are  described  in  §  40.29(n)(l).) 

(6)  This  individual  shall  be 
responsible  for  maintaining  a  quality 
assurance  program  to  assure  the  proper 
performance  and  reporting  of  all  test 
results;  for  maintaining  acceptable 
analytical  performance  for  all  controls 
and  standards;  for  maintaining  quality 
control  testing;  and  for  assuring  and 
documenting  the  validity,  reliability, 
accuracy,  precision,  and  performance 


characteristics  of  each  test  and  test 
system. 

(7)  This  individual  shall  be 
responsible  for  taking  all  remedial 
actions  necessary  to  maintain 
satisfactory  operation  and  performance 
of  the  laboratory  in  response  to  quality 
control  systems  not  being  within 
performance  specifications,  errors  in 
result  reporting  or  in  analysis  of 
performance  testing  results.  This 
individual  shall  ensure  that  sample 
results  are  not  reported  until  all 
corrective  actions  have  been  taken  and 
he  or  she  can  assure  that  the  tests 
results  provided  are  accurate  and 
reliable. 

(b)  Test  validation.  The  laboratory's 
urine  drug  testing  facility  shall  have  a 
qualified  individual(s)  who  reviews  all 
pertinent  data  and  quality  control 
results  in  order  to  attest  to  the  validity 
of  the  laboratory's  test  reports.  A 
laboratory  may  designate  more  than  one 
person  to  perform  this  function.  This 
individual(s)  may  be  any  employee  who 
is  qualified  to  be  responsible  for  day-to- 
day management  or  operation  of  the 
drug  testing  laboratory. 

(c)  Day-to-day  operations  and 
supervision  of  analysts.  The 
laboratory's  urine  drug  testing  facility 
shall  have  an  individual  to  be 
responsible  for  day-to-day  operations 
and  to  supervise  the  technical  analysts. 
This  individual(s)  shall  have  at  least  a 
bachelor's  degree  in  the  chemical  or 
biological  sciences  or  medical 
technology  or  equivalent  He  or  she 
shall  have  training  and  experience  in  the 
theory  and  practice  of  the  procedures 
used  in  the  laboratory,  resulting  in  his  or 
her  thorough  understanding  of  quality 
control  practices  and  procedures;  the 
review,  interpretation,  and  reporting  of 
test  results;  maintenance  of  chain  of 
custody;  and  proper  remedial  actions  to 
be  taken  in  response  to  test  systems 
being  out  of  control  limits  or  detecting 
aberrant  test  or  quality  control  results. 

(d)  Other  personnel  Other  technicians 
or  nontechnical  staff  shall  have  the 
necessary  training  and  skills  for  the 
tasks  assigned. 

(e)  Training.  The  laboratory's  urine 
drug  testing  program  shall  make 
available  continuing  education  programs 
to  meet  the  needs  of  laboratory 
personnel. 

(f)  Files.  Laboratory  personnel  files 
shall  include:  resume  of  training  and 
experience;  certification  or  license,  if 
any;  references;  job  descriptions; 
records  of  performance  evaluation  and 
advancement;  incident  reports;  and 
results  of  tests  which  establish 
employee  competency  for  the  position 
he  or  she  holds,  such  as  a  test  for  color 
blindness,  if  appropriate. 


{40.29    Laboratory) 

(a)  Security  and  chain  of  custody.  (1) 
Drug  testing  laboratories  shall  be  secure 
at  all  times.  They  shall  have  in  place 
sufficient  security  measures  to  control 
access  to  the  premises  and  to  ensure 
that  no  unauthorized  personnel  handle 
specimens  or  gain  access  to  the 
laboratory  processes  or  to  areas  where 
records  are  stored.  Access  to  these 
secured  areas  shall  be  limited  to 
specifically  authorized  individuals 
whose  authorization  is  documented. 
With  the  exception  of  personnel 
authorized  to  conduct  inspections  on 
behalf  of  Federal  agencies  for  which  the 
laboratory  is  engaged  in  urine  testing  or 
on  behalf  of  DHHS,  all  authorized 
visitors  and  maintenance  and  service 
personnel  shall  be  escorted  at  all  times. 
Documentation  of  individuals  accessing 
these  areas,  dates,  and  time  of  entry  and 
purpose  of  entry  must  be  maintained. 
(2)  Laboratories  shall  use  chain  of 
custody  procedures  to  maintain  control 
and  accountability  of  specimens  fix>m 
receipt  through  completion  of  testing, 
reporting  of  results,  during  storage,  and 
continuing  until  final  disposition  of 
specimens.  The  date  and  purpose  shall 
be  documented  on  an  appropriate  chain 
of  custody  form  each  time  a  specimen  is 
handled  or  transferred,  and  every 
individual  in  the  chain  shall  be 
identified  Accordingly,  authorized 
technicians  shall  be  responsible  for  each 
urine  specimen  or  aliquot  in  their 
possession  and  shall  sign  and  complete 
chain  of  custody  forms  for  those 
specimens  or  aliquots  as  they  are 
received. 

(b)  Receiving.  (1)  When  a  shipment  of 
specimens  is  received  laboratory 
personnel  shall  inspect  each  package  for 
evidence  of  possible  tampering  and 
compare  information  on  specimen 
bottles  within  each  package  to  the 
information  on  the  accompanying  chain 
of  custody  forms.  Any  direct  evidence  of 
tampering  or  discrepancies  in  the 
information  on  specimen  bottles  and  the 
employer's  chain  of  custody  forms 
attached  to  the  shipment  shall  be 
immediately  reported  to  the  employer 
and  shall  be  noted  on  the  laboratory's 
chain  of  custody  form  which  shall 
accompany  the  specimens  while  they 
are  in  the  laboratory's  possession. 

(2)  Specimen  bottles  will  normally  be 
retained  within  the  laboratory's 
accession  area  until  all  analyses  have 
been  completed.  Aliquots  and  the 
laboratory's  chain  of  custody  forms 
shall  be  used  by  laboratory  personnel 
for  conducting  initial  and  confirmatory 
tests. 

(c)  Short-term  refrigerated  storage. 
Specimens  that  do  not  receive  an  initial 


47010       Federal  Register  /  Vol.  53,  No.  224  /  Monday.  November  21.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  224  /  Monday.  November  21,  1988  /  Rules  and  Regulations       47011 


test  within  7  days  of  arrival  at  the 
laboratory  shall  be  placed  in  secure 
refrigeration  units.  Temperatures  shall 
not  exceed  6°C.  Emergency  power 
equipment  shall  be  available  in  case  of 
prolonged  power  failure. 

(d)  Specimen  processing.  Laboratory 
facihties  for  urine  drug  testing  will 
normally  process  specimens  by  grouping 
them  into  batches.  The  number  of 
specimens  in  each  batch  may  vary 
significantly  depending  on  the  size  of 
the  laboratory  and  its  workload.  When 
conducting  either  initial  or  confirmatory 
tests,  every  batch  shall  contain  an 
appropriate  number  of  standards  for 
cahbrating  the  instrumentation  and  a 
minimum  of  10  percent  controls.  Both 
quality  control  and  blind  performance 
test  samples  shall  appear  as  ordinary 
samples  to  laboratory  analysts. 

(e)  Initial  test.  (1)  The  initial  test  shall 
use  an  immunoassay  which  meets  the 
requirements  of  the  Food  and  Drug 
Administration  for  commercial 
distribution.  The  following  initial  cutoff 
levels  shall  be  used  when  screening 
specimens  to  determine  whether  they 
are  negative  for  these  five  drugs  or 
classes  of  drugs: 


Marijuana  metabolites. 
Cocaine  metabolites..... 

Opiate  metabolites 

Ptiencyclidine 

Amphetamines 


Initial  test 

Level 

(ng/ml) 


100 
300 

'300 
25 

1.000 


*  25ng/ml  If  immunoassay  specific  for  free  mor- 
phine. 

(2)  These  test  levels  are  subject  to 
change  by  the  Department  of  Health  and 
Human  Services  as  advances  in 
technology  or  other  considerations 
warrant  identification  of  these 
substances  at  other  concentrations. 
Initial  test  methods  and  testing  levels  for 
other  drugs  shall  be  submitted  in  writing 
by  the  employer  for  the  written  approval 
of  the  DOT  Agency  under  that  agency's 
regulations. 

(f)  Confirmatory  test.  (1)  All 
specimens  identified  as  positive  on  the 
initial  test  shall  be  confirmed  using  gas 
chromatography/mass  spectrometry 
(GC/MS)  techniques  at  the  cutoff  values 
listed  in  this  paragraph  for  each  drug. 
All  confirmations  shall  be  by 
quantitative  analysis.  Concentrations 
which  exceed  the  linear  region  of  the 
standard  curve  shall  be  documented  in 
the  laboratory  record  as  "greater  than 
highest  standard  curve  value." 


Marijuana  metabolite ' ... 

Cocaine  metabolite  * 

Opiates: 

Morphine 

Codeine 

PhencycMine 

Amphetamines: 

Amphetaniine 

Methamphetamlne . 


Confirma- 
tory test 
level  (ng/ 
ml) 


15 
150 

300 

300 

25 

500 
500 


<  Delta-9-tetrahydrocannabino4-9-cartx}xylic  acid. 
« Benzoytecgonine. 

(2)  These  test  levels  are  subject  to 
change  by  the  Department  of  Health  and 
Human  Services  as  advances  in 
technology  or  other  considerations 
warrant  identification  of  these 
substances  at  other  concentrations. 
Confirmatory  test  methods  and  testing 
levels  for  other  drugs  shall  be  submitted 
in  writing  by  the  employer  for  the 
written  approval  of  the  DOT  agency  as 
provided  in  that  agency's  regulations. 

(g)  Reporting  results.  (1)  The 
laboratory  shall  report  test  results  to  the 
employer's  Medical  Review  Officer 
within  an  average  of  5  working  days 
after  receipt  of  the  specimen  by  the 
laboratory.  Before  any  test  result  is 
reported  (the  results  of  initial  tests, 
confirmatory  tests,  or  quality  control 
data],  it  shall  be  reviewed  and  the  test 
certified  as  an  accurate  report  by  the 
responsible  individual.  The  report  shall 
identify  the  drugs/metabolites  tested 
for,  whether  positive  or  negative,  and 
the  cutoff  for  each,  the  specimen  number 
assigned  by  the  employer,  and  the  drug 
testing  laboratory  specimen 
identification  number  (accession 
number).  The  results  (positive  and 
negative]  for  all  specimens  submitted  at 
the  same  time  to  the  laboratory  shall  be 
reported  back  to  the  Medical  Review 
Officer  at  the  same  time. 

(2)  The  laboratory  shall  report  as 
negative  all  specimens  which  are 
negative  on  the  initial  test  or  negative 
on  the  confirmatory  test.  Only 
specimens  confirmed  positive  shall  be 
reported  positive  for  a  specific  drug. 

(3]  The  Medical  Review  Officer  may 
request  from  the  laboratory  and  the 
laboratory  shall  provide  quantitation  of 
test  results.  The  Medical  Review  Officer 
may  not  disclose  quantitation  of  test 
results  to  the  employer  but  shall  report 
only  whether  the  test  was  positive  or 
negative. 

(4]  The  laboratory  may  transmit 
results  to  the  Medical  Review  Officer  by 
various  electronic  means  (for  example, 
teleprinters,  facsimile,  or  computer]  in  a 
manner  designed  to  ensure 
confidentiality  of  the  information. 
Results  may  not  be  provided  verbally  by 


telephone.  The  laboratory  and  employer 
must  ensure  the  security  of  the  data 
transmission  and  limit  access  to  any 
data  transmission,  storage,  and  retrieval 
system. 

(5)  The  laboratory  shall  send  only  to 
the  Medical  Review  Officer  the  original 
or  a  certified  true  copy  of  the  urine 
custody  and  control  form  (part  1).  which 
shall  be  signed  (after  the  required 
certification  block)  by  the  individual 
responsible  for  day-to-day  management 
of  the  drug  testing  laboratory  or  the 
individual  responsible  for  attesting  to 
the  validity  of  the  test  reports,  and 
attached  to  which  shall  be  a  copy  of  the 
test  report. 

(6)  The  laboratory  shall  provide  to  the 
employer  official  responsible  for 
coordination  of  the  drug-free  workplace 
program  a  monthly  statistical  summary 
of  urinalysis  testing  of  the  employer's 
employees  and  shall  not  include  in  the 
summary  any  personal  identifying 
information.  Initial  and  confirmation 
data  shall  be  included  from  test  results 
reported  within  that  month.  Normally 
this  summary  shall  be  forwarded  by 
registered  or  certified  mail  not  more 
than  14  calendar  days  after  the  end  of 
the  month  covered  by  the  summary.  The 
summary  shall  contain  the  following 
information: 

(i)  Initial  testing: 

(A)  Number  of  specimens  received; 

(B)  Number  of  specimens  reported  out; 
and 

(C)  Number  of  specimens  screened 
positive  for: 

Marijuana  metabolites 
Cocaine  metabolites 
Opiate  metabolites 
Ptiencyclidine 
Amphetamines 

(ii)  Confirmatory  testing: 

(A)  Number  of  specimens  received  for 
confirmation; 

(B)  Number  of  specimens  confirmed 
positive  fon 

Marijuana  metabolite 
Cocaine  metabolite 
Morphine,  codeine 
Phencyclidine 
Amphetamine 
Methamphefamine 

(7)  The  laboratory  shall  make 
available  copies  of  all  analytical  results 
for  employer  drug  testing  programs 
when  requested  by  DOT  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer. 

(8)  Unless  otherwise  instructed  by  the 
employer  in  writing,  all  records 
pertaining  to  a  given  urine  specimen 
shall  be  retained  by  the  drug  testing 
laboratory  for  a  minimum  of  2  years. 


(h)  Long-term  storage.  Long-term 
frozen  storage  (— 20°  C  or  less)  ensures 
that  positive  urine  specimens  will  be 
available  for  any  necessary  retest 
during  administrative  or  disciplinary 
proceedings.  Drug  testing  laboratories 
shall  retain  and  place  in  properly 
secured  long-term  frozen  storage  for  4 
minimum  of  1  year  all  specimens 
confirmed  positive.  Within  this  1-year 
period  an  employer  (or  other  person 
designated  in  a  DOT  agency  regulation) 
may  request  the  laboratory  to  retain  the 
specimen  for  an  additional  period  of 
time,  but  if  no  such  request  is  received 
the  laboratory  may  discard  the 
specimen  after  the  end  of  1  year,  except 
that  the  laboratory  shall  be  required  to 
maintain  any  specimens  under  legal 
challenge  for  an  indefinite  period. 

(i)  Retesting  specimens.  Because  some 
analytes  deteriorate  or  are  lost  during 
freezing  and/or  storage,  quantitation  for 
a  retest  is  not  subject  to  a  specific  cutofi' 
requirement  but  must  provide  data 
sufficient  to  confirm  the  presence  of  the 
drug  or  metabolite. 

(j)  Subcontracting.  Drug  testing 
laboratories  shall  not  subcontract  and 
shall  perform  all  work  with  their  own 
personnel  and  equipment.  The 
laboratory  must  be  capable  of 
performing  testing  for  the  five  classes  of 
drugs  (marijuana,  cocaine,  opiates, 
phencyclidine,  and  amphetamines]  using 
the  initial  immimoassay  and 
confirmatory  GC/MS  methods  specified 
in  this  part  procedures.  This  paragraph 
does  not  prohibit  subcontracting  of 
laboratory  analysis  if  specimens  are 
sent  directly  from  the  collection  site  to 
the  subcontractor,  the  subcontractor  is  a 
laboratory  certified  by  DHHS  as 
required  in  this  part,  the  subcontractor 
performs  all  analysis  and  provides 
storage  required  under  this  part,  the 
subcontractor  is  responsible  to  the 
employer  for  compliance  with  this  part 
and  apphcable  DOT  agency  regulations 
as  if  it  were  the  prime  contractor,  and 
other  relevant  provisions  of  this  part  are 
observed. 

(k)  Laboratory  facilities.  (1) 
Laboratory  facilities  shall  comply  with 
applicable  provisions  of  any  State 
licensure  requirements. 

(2)  Laboratories  certified  in 
accordance  with  DHHS  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  must  have  the 
capability,  at  the  same  laboratory 
premises,  of  performing  initial  and 
confirmatory  tests  for  each  drug  or 
metabolite  for  which  service  is  offered. 

(1)  Inspections.  The  Secretary,  a  DOT 
agency,  any  employer  utilizing  the 
laboratory,  DHHS  or  any  organization 
performing  laboratory  certification  on 
behalf  of  DHHS  reserve  the  right  to 


inspect  the  laboratory  at  any  time. 
Employer  contracts  with  laboratories  for 
drug  testing,  as  well  as  contracts  for 
collection  site  services,  shall  permit  the 
employer  and  the  DOT  agency  of 
jurisdiction  (directly  or  through  an 
agency]  to  conduct  unannounced 
inspections. 

(m)  Documentation.  The  drug  testing 
laboratories  shall  maintain  and  make 
available  for  at  least  2  years 
documentation  of  all  aspects  of  the 
testing  process.  This  2-year  period  may 
be  extended  upon  written  notification 
by  a  DOT  agency  or  by  any  employer 
for  which  laboratory  services  are  being 
provided.  The  required  documentation 
shall  include  personnel  files  on  all 
individuals  authorized  to  have  access  to 
specimens;  chain  of  custody  documents; 
quality  assurance/quality  control 
records;  procedure  manuals;  all  test  data 
(including  calibration  curves  and  any 
calculations  used  in  determining  test 
results):  reports;  performance  records  on 
performance  testing;  performance  on 
certification  inspections;  and  hard 
copies  of  computer-generated  data.  The 
laboratory  shall  be  required  to  maintain 
documents  for  any  specimen  under  legal 
challenge  for  an  indefinite  period. 

(n)  Additional  requirements  for 
certified  laboratories. — (1)  Procedure 
manual.  Each  laboratory  shall  have  a 
procedure  manual  which  includes  the 
principles  of  each  test,  preparation  of 
reagents,  standards  and  controls, 
calibration  procedures,  derivation  of 
results,  linearity  of  methods,  sensitivity 
of  the  methods,  cutoff  values, 
mechanisms  for  reporting  results, 
controls,  criteria  for  unacceptable 
specimens  and  results,  remedial  actions 
to  be  taken  when  the  test  systems  are 
outside  of  acceptable  limits,  reagents 
and  expiration  dates,  and  references. 
Copies  of  all  procedures  and  dates  on 
which  they  are  in  effect  shall  be 
maintained  as  part  of  the  manual. 

(2)  Standards  and  controls. 
Laboratory  standards  shall  be  prepared 
with  pure  drug  standards  which  are 
properly  labeled  as  to  content  and 
concentration.  The  standards  shall  be 
labeled  with  the  following  dates:  when 
received:  when  prepared  or  opened; 
when  placed  in  service;  and  expiration 
date. 

(3)  Instruments  and  equipment,  (i) 
Volumetric  pipettes  and  measuring 
devices  shall  be  certified  for  accuracy  or 
be  checked  by  gravimetric,  colorimetric, 
or  other  verification  procedure. 
Automatic  pipettes  and  dilutors  shall  be 
checked  for  accuracy  and 
reproducibility  before  being  placed  in 
service  and  checked  periodically 
thereafter. 


(ii)  There  shall  be  written  procedures 
for  instrument  set-up  and  normal 
operation,  a  schedule  for  checking 
critical  operating  characteristics  for  all 
instruments,  tolerance  limits  for 
acceptable  function  checks  and 
instructions  for  major  trouble  shooting 
and  repair.  Records  shall  be  available 
on  preventive  maintenance. 

(4)  Remedial  actions.  There  shall  be 
written  procedures  for  the  actions  to  be 
taken  when  systems  are  out  of 
acceptable  limits  or  errors  are  detected. 
There  shall  be  documentation  that  these 
procedures  are  followed  and  that  all 
necessary  corrective  actions  are  taken. 
There  shall  also  be  in  place  systems  to 
verify  all  stages  of  testing  and  reporting 
and  documentation  that  these 
procedures  are  followed. 

(5)  Personnel  available  to  testify  at 
proceedings.  A  laboratory  shall  have 
qualified  personnel  available  to  testify 
in  an  administrative  or  disciplinary 
proceeding  against  an  employee  when 
that  proceeding  is  based  on  positive 
urinalysis  results  reported  by  the 
laboratory. 

§  40.3 1    Quality  assurance  and  quality 
control. 

(a)  General.  Drug  testing  laboratories 
shall  have  a  quality  assiu'ance  program 
which  encompasses  all  aspects  of  the 
testing  process  including  but  not  limited 
to  specimen  acquisition,  chain  of 
custody,  seciuity  and  reporting  of 
results,  initial  and  confirmatory  testing, 
and  validation  of  analytical  procedures. 
Quality  assurance  procedures  shall  be 
designed,  implemented,  and  reviewed  to 
monitor  the  conduct  of  each  step  of  the 
process  of  testing  for  drugs. 

(b)  Laboratory  quality  control 
requirements  for  initial  tests.  Each 
analytical  run  of  specimens  to  be 
screened  shall  include: 

(1)  Urine  specimens  certified  to 
contain  no  drug; 

(2)  Urine  specimens  fortified  with 
known  standards;  and 

(3)  Positive  controls  with  the  drug  or 
metabolite  at  or  near  the  threshold 
(cutoff). 

In  addition,  with  each  batch  of  samples 
a  sufficient  number  of  standards  shall 
be  included  to  ensure  and  document  the 
linearity  of  the  assay  method  over  time 
in  the  concentration  area  of  the  cutoff. 
After  acceptable  values  are  obtained  for 
the  known  standards,  those  values  will 
be  used  to  calculate  sample  data. 
Implementation  of  procedures  to  ensure 
that  carryover  does  not  contaminate  the 
testing  of  an  individual's  specimen  shall 
be  documented.  A  minimum  of  10 
percent  of  all  test  samples  shall  be 
quality  control  specimens.  Laboratory 
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quality  control  samples,  prepared  from 
spiked  urine  samples  of  determined 
concentration  shall  be  included  in  the 
run  and  should  appear  as  normal 
samples  to  laboratory  analysts.  One 
percent  of  each  run.  with  a  minimum  of 
at  least  one  sample,  shall  be  the 
laboratory's  own  quality  control 
samples. 

(c)  Laboratory  quality  control 
requirements  for  confirmation  tests. 
Each  analytical  run  of  specimens  to  be 
confirmed  shall  include: 

(1)  Urine  specimens  certified  to 
contain  no  drug; 

(2)  Urine  specimens  fortified  with 
known  standards;  and 

(3)  Positive  controls  with  the  drug  or 
metabolite  at  or  near  the  threshold 
(cutoff). 

The  linearity  and  precision  of  the 
method  shall  be  periodically 
documented.  Implementation  of 
procedures  to  ensure  that  carryover 
does  not  contaminate  the  testing  of  an 
individual's  specimen  shall  also  be 
documented. 

(d)  Employer  blind  performance  test 
procedures.  (1)  Employers  shall 
purchase  drug  testing  services  only  from 
laboratories  certified  by  DHHS  or  a 
DHHS-recognized  certification  program 
in  accordance  with  the  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs.  Laboratory 
participation  is  encouraged  in  other 
performance  testing  surveys  by  which 
the  laboratory's  performance  is 
compared  with  peers  and  reference 
laboratories. 

(2)  (i)  During  the  initial  90-day  period 
of  any  new  drug  testing  program,  each 
employer  shall  submit  blind 
performance  test  specimens  to  each 
laboratory  it  contracts  with  in  the 
amount  of  at  least  50  percent  of  the  total 
number  of  samples  submitted  (up  to  a 
maximum  of  500  samples)  and  thereafter 
a  minimum  of  10  percent  of  all  samples 
(to  a  maximum  of  250)  submitted  per 
quarter. 

(ii)  These  blind  performance  testing 
requirements  shall  not  apply  to  an 
employer  that  submits  fewer  than  1,000 
employee  specimens  per  year  for 
analysis  under  one  or  more  DOT  agency 
regulations  requiring  compliance  with 
this  part,  if  such  employer  utilizes  a 
laboratory  that  is  currently  subject  to 
blind  performance  testing  under  this 
part  or  the  DHHS  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs  by  a  Federal  agency  or  by 
another  transportation  employer 
required  by  this  section  to  perform  such 
blind  performance  testing  for  the 
substances  for  which  the  specimen  is  to 
be  tested 


(3)  Approximately  80  percent  of  the 
blind  performance  test  samples  shall  be 
blank  (i.e..  certified  to  contain  no  drug) 
and  the  remaining  samples  shall  be 
positive  for  one  or  more  drugs  per 
sample  in  a  distribution  such  that  all  the 
drugs  to  be  tested  are  included  in 
approximately  equal  frequencies  of 
challenge.  The  positive  samples  shall  be 
spiked  only  with  those  drugs  for  which 
the  employer  is  testing.  This  paragraph 
shall  not  be  construed  to  prohibited 
spiking  of  other  (potentially  interfering) 
compounds,  as  technically  appropriate, 
in  order  to  verify  the  specificity  of  a 
particular  assay. 

(4)  The  DOT  agency  concerned  shall 
investigate,  or  shall  refer  to  DHHS  for 
investigation,  any  unsatisfactory 
performance  testing  result  and.  based  on 
this  investigation,  the  laboratory  shall 
take  action  to  correct  the  cause  of  the 
unsatisfactory  performance  test  result. 
A  record  shall  be  made  of  the 
investigative  findings  and  the  corrective 
action  taken  by  the  laboratory,  and  that 
record  shall  be  dated  and  signed  by  the 
individuals  responsible  for  the  day-to- 
day management  and  operation  of  the 
drug  testing  laboratory.  Then  the  DOT 
agency  shall  send  the  document  to  the 
employer  as  a  report  of  the 
unsatisfactory  performance  testing 
incident.  The  DOT  agency  shall  ensure 
notification  of  the  finding  to  DHHS. 

(5)  Should  a  false  positive  error  occur 
on  a  blind  performance  test  specimen 
and  the  error  is  determined  to  be  an 
administrative  error  (clerical,  sample 
mixup,  etc.),  the  employer  shall 
promptly  notify  the  DOT  agency 
concerned.  The  DOT  agency  and  the 
employer  shall  require  the  laboratory  to 
take  corrective  action  to  minimize  the 
occurrence  of  the  particular  error  in  the 
future;  and.  if  there  is  reason  to  believe 
the  error  could  have  been  systematic, 
the  DOT  agency  may  also  require 
review  and  reanalysis  of  previously  run 
specimens. 

(6)  Should  a  false  positive  error  occur 
on  a  blind  performance  test  specimen 
and  the  error  is  determined  to  be  a 
technical  or  methodological  error,  the 
employer  shall  instruct  the  laboratory  to 
submit  all  quality  control  data  from  the 
batch  of  specimens  which  included  the 
false  positive  specimen  to  the  DOT 
agency  concerned.  In  addition,  the 
laboratory  shall  retest  all  specimens 
analyzed  positive  for  that  drug  or 
metabolite  from  the  time  of  final 
resolution  of  the  error  back  to  the  time 
of  the  last  satisfactory  performance  test 
cycle.  This  retesting  shall  be 
documented  by  a  statement  signed  by 
the  individual  responsible  for  day-to- 
day management  of  the  laboratory's 
urine  drug  testing.  The  DOT  agency 


concerned  may  require  an  on-site 
review  of  the  laboratory  which  may  be 
conducted  unannounced  during  any 
hours  of  operation  of  the  laboratory. 
Based  on  information  provided  by  the 
DOT  agency.  DHHS  has  the  option  of 
revoking  or  suspending  the  laboratory's 
certification  or  recommending  that  no 
further  action  be  taken  if  the  case  is  one 
of  less  serious  error  in  which  corrective 
action  has  already  been  taken,  thus 
reasonably  assuring  that  the  error  will 
not  occur  again. 

§  40.33    Reporting  and  review  of  results. 

(a)  Medical  Review  Officer  shall 
review  results.  An  essential  part  of  the 
drug  testing  program  is  the  final  review 
of  results.  A  positive  test  result  does  not 
automatically  identify  an  employee/ 
applicant  as  having  used  drugs  in 
violation  of  a  DOT  agency  regulation. 
An  individual  with  a  detailed 
knowledge  of  possible  alternate  medical 
explanations  is  essential  to  the  review 
of  results.  This  review  shall  be 
performed  by  the  Medical  Review 
Officer  prior  to  the  transmission  of 
results  to  employer  administrative 
officials. 

(b)  Medical  Review  Officer- 
qualifications  and  responsibilities.  The 
Medical  Review  Officer  shall  be  a 
licensed  physician  with  knowledge  of 
substance  abuse  disorders  and  may  be 
an  employee  of  the  transportation 
employer  or  a  private  physician  retained 
for  this  purpose.  The  role  of  the  Medical 
Review  Officer  is  to  review  and 
interpret  positive  test  results  obtained 
through  the  employer's  testing  program. 
In  carrying  out  this  responsibility,  the 
Medical  Review  Officer  shall  examine 
alternate  medical  explanations  for  any 
positive  test  result.  This  action  could 
include  conducting  a  medical  interview 
with  the  individual,  review  of  the 
individual's  medical  history,  or  review 
of  any  other  relevant  biomedical  factors. 
The  Medical  Review  Officer  shall 
review  all  medical  records  made 
available  by  the  tested  individual  when 
a  confirmed  positive  test  could  have 
resulted  from  legally  prescribed 
medication.  The  Medical  Review  Officer 
shall  not.  however,  consider  the  results 
of  urine  samples  that  are  not  obtained  or 
processed  in  accordance  with  this  part. 

(c)  Positive  test  result.  Prior  to  making 
a  final  decision  to  verify  a  positive  test 
result,  the  Medical  Review  Officer  shall 
give  the  individual  an  opportunity  to 
discuss  the  test  result  with  him  or  her. 
Following  verification  of  a  positive  test 
result,  the  Medical  Review  Officer  shall, 
as  provided  in  the  employer's  policy, 
refer  the  case  to  the  employer  employee 
assistance  or  rehabilitation  program,  if 
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applicable,  to  the  management  official 
empowered  to  recommend  or  take 
administrative  action  (or  the  official's 
designated  agent),  or  both. 

(d)  Verification  for  opiates;  review  for 
prescription  medication.  Before  the 
Medical  Review  Officer  verifies  a 
confirmed  positive  result  for  opiates,  he 
or  she  shall  determine  that  there  is 
clinical  evidence — in  addition  to  the 
urine  test — of  unauthorized  use  of  any 
opium,  opiate,  or  opium  derivative  (e.g., 
morphine/codeine).  (This  requirement 
does  not  apply  if  the  employer's  GC/MS 
confirmation  testing  for  opiates  confirms 
the  presence  of  6-monoacetylmorphine.) 

(e)  Reanalysis  authorized.  Should  any 
question  arise  as  to  the  accuracy  or 
validity  of  a  positive  test  result,  only  the 
Medical  Review  Officer  is  authorized  to 
order  a  reanalysis  of  the  original  sample 
and  such  retests  are  authorized  only  at 
laboratories  certified  by  DHHS.  The 
Medical  Review  Officer  shall  authorize 
a  reanalysis  of  the  original  sample  on 
timely  request  of  the  employee,  as 
provided  in  applicable  DOT  agency 
regulations. 

(f)  Result  consistent  with  legal  drug 
use.  If  the  Medical  Review  Officer 
determines  there  is  a  legitimate  medical 
explanation  for  the  positive  test  result, 
the  Medical  Review  Officer  shall  report 
the  test  result  to  the  employer  as 
negative. 

(g)  Result  scientifically  insufficient. 
Additionally,  the  Medical  Review 
Officer,  based  on  review  of  inspection 
reports,  quality  control  data,  multiple 
samples,  and  other  pertinent  results, 
may  determine  that  the  result  is 
scientifically  insufficient  for  further 
action  and  declare  the  test  specimen 
negative.  In  this  situation  the  Medical 
Review  Officer  may  request  reanalysis 
of  the  original  sample  before  making  this 
decision.  (The  Medical  Review  Officer 
may  request  that  reanalysis  be 
performed  by  the  same  laboratory  or,  as 
provided  in  §  40.33(e),  that  an  aliquot  of 
the  original  specimen  be  sent  for 
reanalysis  to  an  alternate  laboratory 
which  is  certified  in  accordance  with  the 
DHHS  Guidelines.)  The  laboratory  shall 
assist  in  this  review  process  as 
requested  by  the  Medical  Review 
Officer  by  making  available  the 
individual  responsible  for  day-to-day 
management  of  the  urine  drug  testing 
laboratory  or  other  employee  who  is  a 
forensic  toxicologist  or  who  has 
equivalent  forensic  experience  in  urine 
drug  testing,  to  provide  specific 
consultation  as  required  by  the 
employer.  The  employer  shall  include  in 
its  annual  report  to  the  DOT  agency  a 
summary  of  any  negative  findings  based 
on  scientific  insufficiency  but  shall  not 


include  any  personal  identifying 
information  in  such  reports. 

§  40.35    Protection  of  employee  records. 

Employer  contracts  with  laboratories 
shall  require  that  the  laboratory 
maintain  employee  test  records  in 
confidence,  as  provided  in  DOT  agency 
regulations. 

§  40.37    Individual  access  to  test  and 
laboratory  certification  results. 


Subpart  C — Certificatioa  of  Laboratorie* 
Engaged  in  Uiin«  Dnig  Testing  for  Federal 
Agencies 

Section  3.1    Introduction. 

Urine  drug  testing  is  a  critical  component 
of  efforts  to  combat  drug  abuse  in  our  society. 
Many  laboratories  are  familiar  with  good 
laboratory  practices  but  may  be  unfamiliar 
with  the  special  procedures  required  when 
drug  test  results  are  used  in  the  employment 
context.  Accordingly,  the  following  are 
minimum  standards  to  certify  latxiratories 
engaged  in  urine  drug  testing  for  Federal 
agencies.  Certification,  even  at  the  highest 
level,  does  not  guarantee  accuracy  of  each 
result  reported  by  a  laboratory  conducting 
urine  drug  testing  for  Federal  agencies. 
Therefore,  results  from  laboratories  certified 
under  these  Guidelines  must  be  interpreted 
with  a  complete  understanding  of  the  total 
collection,  analysis,  and  reporting  process 
before  a  tinal  conclusion  is  made. 


Any  employee  who  is  the  subject  of  a 
drug  test  conducted  under  this  part 
shall,  upon  written  request,  have  access 
to  any  records  relating  to  his  or  her  drug 
test  and  any  records  relatings  to  the 
results  of  any  relevant  certification, 
review,  or  revocation-of-certification 

proceedings.  Section  3.2    Coals  and  Objectives  of 

Certification. 

Subpart  C — Certification  of  (a)  Uses  of  Urine  Drug  Testing.  Urine  drug 

laboratories  Engaged  in  Urine  Drug  testing  is  an  important  tool  to  identify  drug 

Testing  users  in  a  variety  of  settings.  In  the  proper 

context  urine  drug  testing  can  be  used  to 

§40.41    Use  Of  DHHSK»rtlfled  laboratories,  deter  dn^  abuse  in  general.  To  be  a  useftjl 

"  tool,  the  testing  procedure  must  be  capable  of 

Employers  subject  to  this  part  shall  detecting  dnigs  or theirmetabolites at 

'^,  'i  ,        ^ '.           ^.f.  "j      J     ^.  concentrations  indicated  is  section  2.4  (e)  and 

use  only  laboratones  certified  under  the  in 

DHHS  Mandatory  Guidelines  for  (b)  Need  to  Set  Standards;  Inspections. 

Federal  Workplace  Drug  Testing  Reliable  discrimination  between  the 

Programs,  53  FR  11970,  April  11, 1988.  presence,  or  absence,  of  specific  drugs  or 

and  subsequent  amendments  thereto.  *«'''  metabohtes  is  critical,  not  only  to 

DHHS  certification  standards  are  set  f':''*^^^  '!'.l*°^'l°^  ^Au^fJ  ''?^""?  ^"' 

,.1.     .           jA»»u'          »f  to  protect  the  rights  of  the  Federal  employees 

forth  m  Appendix  A  to  this  part  for  ^eing  tested.  Thus,  standards  have  been  set 

information  and  reference.  Information  ^hjch  laboratories  engaged  in  Federal 

concerning  the  current  certification  employee  urine  drug  testing  must  meet  in 

status  of  laboratories  is  available  from:  order  to  achieve  maximum  accuracy  of  test 

the  Office  of  Workplace  Initiatives.  results.  These  laboratories  wU  be  evaluated 

National  Institute  on  Drug  Abuse.  5600  ^V  *«  Secretary  or  the  Secretaiys  designee 

cioka^o  I  on«  D»oU„;ii„  iuio„,i-,„^  -jnocT  as  defined  ui  section  1.2  m  accordance  with 

Fishers  Une,  Rockville.  Maryland  20857.  ^^^  Guidelines.  The  qualifying  evaluation 

J-     A       n  ^  An    niTUQ  ^^  involve  three  rounds  of  performance 

Appendix  A  to  Part  40— DHHS  testing  plus  on-site  inspection.  Maintenace  of 

Laboratory  Certification  Standards  certification  requires  participation  in  an 

every-other-month  performance  testing 

Note:  Reproduced  below  is  subpart  C  of  the  program  plus  periodic,  on-site  inspections. 

Mandatory  Guidelines  for  Federal  Workplace  One  inspection  following  successful 

Drug  Testing  Programs  issued  by  DHHS.  completion  of  a  perfonnance  testing  regimen 

Cross-references  are  to  sections  of  those  »»  required  for  initial  certification.  This  must 

DHHS  Guidelines.  Equivalent  provisions  in  ^e  followed  by  a  second  inspection  wthin  3 

this  part  may  be  detennined  by  reference  to  P"""^";  «[i«;  which  biannual  inspections  wnU 

.u    r  II      ■      .  ui  be  required  to  maintain  certification, 

the  following  table:  j^j )j^.^^ ^^  j.^^^.^ ^^^j-^  Analytical 

Forensic  Toxicology.  The  possible  impact  of 

Part  40  a  positive  test  result  on  an  individual's 

livelihood  or  rights,  together  with  the 

DHHS  Guidelines:  possibility  of  a  legal  chaUenge  of  the  result 

Section  1.1 {  40.1  gg^g  this  type  of  test  apart  from  must  clinical 

Section  1.2 _.. — {  40.2  laboratory  testing.  In  fact  urine  drug  testing 

Section  2.1 - S  40.21  should  be  considered  a  special  application  of 

Section  2.2 §  40.25  analytical  forensic  toxicology.  That  is,  in 

Section  2.3 - {  40.27  addition  to  the  application  of  appropriate 

Section  2.4 S  40.29  analytical  methodology,  the  specimen  most 

Section  2.5 — {  40.31  be  treated  as  evidence,  and  all  aspects  of  the 

Section  2.6 «.... testing  procedure  must  be  documented  and 

Section  2.7 \  40.33  available  for  possible  court  testimony. 

Section  2.8 ~ 8  40.35  Laboratories  engaged  in  urine  drug  testing  for 

Section  2.9 S  40.37  Federal  agencies  will  require  the  services  and 


47014      Federal  Regiater  /  VoL  53.  No.  224  /  Monday,  November  21,  1968  /  Rules  and  RegulatioM 


Federal  Regbter  /  Vol.  53,  No.  224  /  Monday,  November  21,  1988  /  Rules  and  Regulationa 


47015 


advice  of  a  qualified  forensic  toxicologiBt  or 
individual  with  equivalent  qualificatioaa 
(both  training  aiH]  experience]  to  address  the 
specific  needs  of  the  Federal  drug  testing 
program,  including  the  demands  of  chain  of 
custody  of  specimens,  security,  proper 
documentation  of  all  records,  storage  of 
positive  specimens  for  later  or  independent 
testing,  presentation  of  evidence  in  court  and 
expert  witness  testimony. 

Section  3 J    General  Certification 

Requirements. 

A  laboratory  must  meet  all  the  pertinent 
provisions  of  these  Guidelines  in  order  to 
qualify  for  certification  under  these 
standards. 

Section  3.4    Capability  to  Test  for  Fiw 
Classes  of  Drugs. 

To  be  certified,  a  laboratory  must  be 
capable  of  testing  for  at  least  the  following 
five  classes  of  drugs:  marijuana,  cocaine, 
opiates,  amphetamines,  and  phencyclidine, 
using  the  initial  immunoassay  and 
quantitative  confirmatory  GC/MS  methods 
specified  in  these  Guidelines.  The 
certification  program  will  be  limited  to  the 
five  classes  of  drugs  (section  2.1(a)  (1)  and 
(2))  and  the  methods  (section  2.4  (e)  and  (f)) 
specified  in  these  Guidelines.  The  laboratory 
will  be  surveyed  and  performance  tested  only 
for  these  methods  and  drugs.  Certification  of 
a  laboratory  indicates  that  any  test  result 
reported  by  the  laboratory  for  the  Federal 
Government  meets  the  standards  in  these 
Guidelines  for  the  five  classes  of  using  the 
methods  specified.  Certified  laboratories 
must  clearly  inform  non-Federal  clients  when 
procedures  followed  for  those  clients  conform 
to  the  standards  specified  in  these 
Guidelines. 

Section  3.5  Initial  and  Confirmatory 
Capability  at  Same  Site. 

Certified  laboratories  shall  have  the 
capability,  at  the  same  laboratory  site,  of 
performing  both  initial  immunoassays  and 
confirmatory  GC/MS  tests  (section  2.4(e)  and 
(f))  for  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  and  for 
any  other  drug  or  metaboUte  for  which 
agency  drug  testing  is  authorized  (section 
2.1(a)(l]  and  (2)).  Ail  positive  initial  test 
results  shall  be  confirmed  prior  to  reporting 
them. 

Section  3.6  Personnel. 

Laboratory  personnel  shall  meet  the 
requirements  specified  in  section  2J  of  these 
Guidelines.  These  Guidelines  establish  the 
exclusive  standards  for  qoalifying  or 
certifying  those  laboratory  personnel 
involved  in  urinalysis  testing  whose  functions 
are  prescribed  by  these  Guidelines.  A 
certification  of  a  laboratory  under  these 
Guidelines  shall  be  a  determination  that 
these  qualification  requirements  have  been 
met 

Section  3.7  Quality  Assurance  and  Quality 
Control. 

Drug  testing  laboratories  shall  have  a 
quality  assurance  program  which 
encompasses  all  aspects  of  the  testing 
process,  including  but  not  limited  to  specimen 
acquisition,  chain  of  custody,  security  and 


reporting  of  results,  initial  and  confirmatory 
testing,  and  validation  of  analytical 
procedures.  Quality  control  procedures  shall 
be  designed,  implemented,  and  reviewed  to 
monitor  the  conduct  of  each  step  of  the 
process  of  testing  for  drugs  as  specified  in 
section  2.5  of  these  Guidelines. 

Section  3.S  Security  and  Chain  of  Custody. 

Laboratories  shall  meet  the  security  and 
chain  of  custody  requirements  provided  in 
section  2.4(a]. 

Section  3£  One-  Year  Storage  for  Confirmed 
Positives. 

All  confirmed  positive  specimens  shall  be 
retained  in  accordance  with  the  provisions  of 
section  2.4(h]  of  these  Guideline. 

Section  3.10  Documentation. 

The  Laboratory  shall  maintain  and  make 
available  for  at  least  2  years  documentation 
in  accordance  with  the  specifications  in 
section  2.4(m). 

Section  3.11  Reports. 

The  laboratory  shall  report  test  results  in 
accordance  with  the  specifications  in  section 
2.4(g). 

Section  3.12  Certification. 

(a)  General  The  Secretary  may  certify  any 
laboratory  that  meets  the  standards  in  these 
Guidelines  to  conduct  urine  drug  testing.  In 
addition,  the  Secretary  may  consider  to  be 
certified  any  laboratory  that  is  certified  by  a 
DHHS-recognired  certification  program  in 
accordance  with  these  Guidelines. 

(b)  Criteria.  In  determining  whether  to 
certify  a  laboratory  or  to  accept  the 
certification  of  a  DHHS-recognized 
certification  program  in  accordance  with 
these  Guidelines,  the  Secretary  shall  consider 
the  following  criteria; 

(1)  The  adequacy  of  the  laboratory 
facilities; 

(2)  The  expertise  and  experience  of  the 
laboratory  personnel; 

(3)  The  excellence  of  the  laboratory's 
quality  assurance/quality  control  program.; 

(4)  The  performance  of  the  laboratory  on 
any  performance  tests; 

(5)  The  laboratory's  compliance  with 
standards  as  reflected  in  any  laboratory 
inspections;  and 

(6)  Any  other  factors  affecting  the 
reliability  and  accuracy  of  drug  tests  and 
reporting  done  by  the  laboratory. 

Section  3.13  Revocation. 

(a)  General.  The  Secretary  shall  revoke 
certification  of  any  laboratory  certified  under 
these  provisions  or  accept  revocation  by  a 
DHHS-recognized  certification  program  in 
accordance  with  these  Guidelines  if  the 
Secretary  determines  that  revocation  is 
necessary  to  ensure  the  full  reliability  and 
accuracy  of  drug  tests  and  the  accurate 
reporting  of  test  results. 

(b)  Factors  to  Consider.  The  Secretary  shall 
consider  the  following  factors  in  determining 
whether  revocation  is  necessary: 

(1)  Unsatisfactory  performance  in 
analyzing  and  reporting  the  results  of  drug 
tests;  for  example,  a  false  positive  error  in 
reporting  the  results  of  an  employee's  drug 
test 


(2)  Unsatisfactoiy  participation  in 
performance  evaluations  or  laboratory 
inspections; 

(3)  A  material  violation  of  a  certification 
standard  or  a  contract  term  or  other 
condition  imposed  on  the  laboratory  by  a 
Federal  agency  using  the  laboratory's 
services: 

(4)  Conviction  for  any  criminal  offense 
committed  as  as  incident  to  operation  of  the 
laboratory;  or 

(5)  Any  other  cause  which  materially 
affects  the  ability  of  the  laboratory  to  ensure 
the  full  reliability  and  accuracy  of  drug  tests 
and  the  accurate  reporting  of  results. 

(c)  Period  and  Terms.  The  period  and  terms 
of  revocation  shall  be  determined  by  the 
Secretary  and  shall  depend  upon  the  facts 
and  circumstances  of  tfie  revocation  and  the 
need  to  ensure  accurate  and  reliable  drug 
testing  of  Federal  employees. 

Section  3.14    Suspension. 

(a)  Criteria.  Whenever  the  Secretary  has 
reason  to  believe  that  revocation  may  be 
required  and  that  immediate  action  is 
necessary  in  order  to  protect  the  interests  of 
the  United  States  and  its  employees,  the 
Secretary  may  immediately  suspend  a 
laboratory's  certification  to  conduct  urine 
drug  testing  for  Federal  agencies.  The 
Secretary  may  also  accept  suspension  of 
certification  by  a  DHHS-recognized 
certification  program  in  accordance  with 
these  Guidelines. 

(b)  Period  and  Terms.  The  period  and 
terms  of  suspension  shall  be  determined  by 
the  Secretary  and  shall  depend  upon  the  facts 
and  circumstances  of  the  suspension  and  the 
need  to  ensure  accinate  and  reliable  drug 
testing  of  Federal  employees. 

Section  3.15 
Review. 


Notice:  Opportunity  for 


(a)  Written  Notice.  When  a  laboratory  is 
suspended  or  the  Secretary  seeks  to  revoke 
certification,  the  Secretary  shall  immediately 
serve  the  laboratory  with  written  notice  of 
the  suspension  or  proposed  revocation  by 
personal  service  or  registered  or  certified 
mail,  return  receipt  requested.  This  notice 
shall  state  the  following: 

(1)  The  reasons  for  the  suspension  or 
proposed  revocation; 

(2)  The  terms  of  the  suspension  or 
proposed  revocation;  and 

(3)  The  period  of  suspension  or  proposed 
revocation. 

(b)  Opportunity  for  Informal  Review.  The 
written  notice  shall  state  that  the  laboratory 
will  be  afforded  an  opportunity  for  an 
Informal  review  of  the  suspension  or 
proposed  revocation  if  it  so  requests  in 
writing  within  30  days  of  the  date  of  mailing 
or  service  of  the  notice.  The  review  shall  be 
by  a  person  or  persons  designated  by  the 
Secretary  and  shall  be  based  oo  written 
submissions  by  the  laboratory  and  the 
Department  of  Health  and  Human  Services 
and,  at  the  Secretary's  discretion,  may 
include  an  opportunity  for  an  oral 
presentation.  Fotmal  rules  of  evidence  and 
procedures  applicable  to  proceedings  in  a 
court  of  law  shall  not  apply.  The  deciston  of 
the  reviewing  official  shall  be  final 


(c)  Effective  Date.  A  suspension  shall  be 
effective  immediately.  A  proposed  revocation 
shall  be  effective  30  days  after  written  notice 
is  given  or,  if  review  is  requested,  upon  the 
reviewing  official's  decision  to  uphold  the 
proposed  revocation.  If  the  reviewing  official 
decides  not  to  uphold  the  suspension  or 
proposed  revocation,  the  suspension  shall 
terminate  immediately  and  any  proposed 
revocation  shall  not  take  effect 

(d)  DHHS-Recognized  Certification 
Program.  The  Secretary's  responsibility  under 
this  section  may  be  carried  out  by  a  DHHS- 
recognized  certification  program  in 
accordance  with  these  Guidelines. 

Section  3.16    Recertification. 

Following  the  termination  or  expiration  of 
any  suspension  or  revocation,  a  laboratory 
may  apply  for  recertification.  Upon  the 
submission  of  evidence  satisfactory  to  the 
Secretary  that  the  laboratory  is  in  compliance 
with  these  Guidelines  or  any  DHHS- 
recognized  certification  program  in 
accordance  with  these  Guidelines,  and  any 
other  conditions  imposed  as  part  of  the 
suspension  or  revocation,  the  Secretary  may 
recertify  the  laboratory  or  accept  the 
recertification  of  the  laboratory  by  a  DHHS- 
recognized  certification  program. 

Section  3.17    Performance  Test  Requirement 
for  Certification 

(a)  An  Initial  and  Continuing  Requirement 
The  performance  testing  program  is  a  part  of 
the  initial  evaluation  of  a  laboratory  seeking 
certification  (both  performance  testing  and 
laboratory  inspection  are  required)  and  of  the 
continuing  assessment  of  laboratory 
performance  necessary  to  maintain  this 
certification. 

(b)  Three  Initial  Cycles  Required. 
Successful  participation  in  three  cycles  of 
testing  shall  be  required  before  a  laboratory 
is  eligible  to  be  considered  for  inspection  and 
certification.  These  initial  three  cycles  (and 
any  required  for  recertification)  can  be 
compressed  into  a  3-month  period  (one  per 
month). 

(c)  Six  Challenges  Per  Year.  After 
certification,  laboratories  shall  be  challenged 
every  other  month  with  one  set  of  at  least  10 
specimens — a  total  of  six  cycles  per  year. 

(d)  Laboratory  Procedures  Identical  for 
Performance  Test  and  Routine  Employee 
Specimens.  All  procedures  associated  with 
the  handling  and  testing  of  the  performance 
test  specimens  by  the  laboratory  shall  to  the 
greatest  extent  possible  be  carried  out  in  a 
manner  identical  to  that  apphed  to  routine 
laboratory  specimens,  unless  otherwise 
specified. 

(e)  Blind  Performance  Test.  Any  certified 
laboratory  shall  be  subject  to  blind 
performance  testing  (see  section  2.5(d)). 
Performance  on  blind  test  specimens  shall  be 
at  the  same  level  as  for  the  open  or  non-blind 
performance  testing. 

(f)  Reporting — Open  Performance  Test.  The 
laboratory  shall  report  results  of  open 
performance  tests  to  the  certifying 
organization  in  the  same  manner  as  specified 
in  section  2.4(g)(2)  for  routine  laboratory 
specimens. 


Section  3.18    Performance  Test  Specimen 
Composition. 

(a)  Description  of  the  Drugs.  Performance 
test  specimens  shall  contain  those  drugs  and 
metabolites  which  each  certified  laboratory 
must  be  prepared  to  assay  in  concentration 
ranges  that  allow  detection  of  the  analyte  by 
commonly  used  immunoassay  screening 
techniques.  These  levels  are  generally  in  the 
range  of  concentrations  which  might  be 
expected  in  the  urine  of  recent  drug  users.  For 
some  drug  analytes,  the  specimen 
composition  will  consist  of  the  parent  drug  as 
well  as  major  metabolites.  In  some  cases, 
more  than  one  drug  class  may  be  included  in 
one  specimen  container,  but  generally  no 
more  than  two  drugs  will  be  present  in  any 
one  specimen  in  order  to  imitate  the  type  of 
specimen  which  a  laboratory  normally 
encounters.  For  any  particular  performance 
testing  cycle,  the  actual  composition  of  kits 
going  to  different  laboratories  will  vary  but 
within  any  annual  period,  all  laboratories 
participating  will  have  analyzed  the  same 
total  set  of  specimens. 

(b)  Concentrations.  Performance  test 
specimens  shall  be  spiked  with  the  drug 
classes  and  their  metabolites  which  are 
required  for  certification:  marijuana,  cocaine, 
opiates,  amphetamines,  and  phencycUdine, 
with  concentration  levels  set  at  least  20 
percent  above  the  cutoff  limit  for  either  the 
initial  assay  or  the  confirmatory  test 
depending  on  which  is  to  be  evaluated.  Some 
performance  test  specimens  may  be 
identified  for  GC/MS  assay  only.  Blanks 
shall  contain  less  than  2  ng/ml  of  any  of  the 
target  drugs.  These  concentration  and  drug 
tjpes  may  be  changed  periodically  in 
response  to  factors  such  as  changes  in 
detection  technology  and  patterns  of  drug 
use. 

Section  3.19    Evaluation  of  Performance 
Testing. 

(a)  Initial  Certification.  (1)  An  applicant 
laboratory  shall  not  report  any  false  postive 
result  during  performance  testing  for  initial 
certification.  Any  false  positive  will 
automatically  disqualify  a  laboratory  from 
further  consideration. 

(2)  An  applicant  laboratory  shall  maintain 
an  overall  grade  level  of  90  percent  for  the 
three  cycles  of  performance  testing  required 
for  initial  certification,  i.e.,  it  must  correctly 
identify  and  confirm  90  percent  of  the  total 
drug  challenges  for  each  shipment  Any 
laboratory  which  achieves  a  score  on  any 
one  cycle  ofthe  initial  certification  such  that 
it  can  no  longer  achieve  a  total  grade  of  90 
percent  over  the  three  cycles  will  be 
immediately  disqualified  fi-om  further 
consideration. 

(3)  An  applicant  laboratory  shall  obtain 
quantitative  values  for  at  least  80  percent  of 
the  total  challenges  which  are  ±20  percent  or 
±2  standard  deviations  ofthe  calculated 
reference  group  mean  (whichever  is  larger). 
Failure  to  achieve  80  percent  will  result  in 
disqualification. 

(4)  An  applicant  laboratory  shall  not  obtain 
any  quantitative  values  that  differ  by  more 
than  50  percent  from  the  calculated  reference 
group  mean.  Any  quantitative  values  that 
differ  by  more  than  50  percent  will  result  in 
disqualification. 


(5)  For  any  individual  drug,  an  applicant 
laboratory  shall  successfully  detect  and 
quantitate  in  accordance  with  paragraphs 
(a)(2),  (a)(3).  and  (a)(4)  of  this  section  at  least 
SO  percent  of  the  total  drug  challenges. 
Failure  to  successfully  quantiute  at  least  SO 
percent  of  the  challenges  for  any  individual 
drug  will  result  in  disqualification, 
b.  Ongoing  Testing  of  Certified 
Laboratories.  (1)  False  Positives  and 
Procedures  for  Dealing  with  Them.  No  false 
drug  identifications  are  acceptable  for  any 
drugs  for  which  a  laboratory  offers  service. 
Under  some  circumstances  a  false  positive 
test  may  result  in  suspension  or  revocation  of 
certification.  The  most  serious  false  positives 
are  by  drug  class,  such  as  reporting  THC  in  a 
blank  specimen  or  reporting  cocaine  in  a 
specimen  known  to  contain  only  opiates. 
Misidentifications  within  a  classs  (e.g., 
codeine  for  morphine)  are  also  false  positives 
which  are  unacceptable  in  an  appropriately 
controlled  laboratory,  but  they  are  clearly 
less  serious  errors  than  misidentification  of  a 
class.  The  following  procedures  shall  be 
followed  when  dealing  writh  a  false  positve: 

(i)  The  agency  detecting  a  false  positive 
error  shall  immediately  notify  the  laboratory 
and  the  Secretary  of  any  such  error. 

(ii)  The  laboratoiy  shall  provide  the 
Secretary  with  a  written  explanation  of  the 
reasons  for  the  error  within  5  working  days.  If 
required  by  paragraph  (b)(l)(v)  below,  this 
explanation  shall  include  the  submission  of 
all  quality  control  data  from  the  batch  of 
specimens  that  included  the  false  positive 
specimen. 

(iii)  The  Secretary  shall  review  the 
laboratory's  explanation  within  5  working 
days  and  decide  what  further  actioa  if  any. 
to  take. 

(iv)  If  the  error  is  determined  to  be  an 
administrative  error  (clerical  sample  mixup, 
etc.),  the  Secretary  may  direct  the  laboratory 
to  take  corrective  action  to  minimize  the 
occurrence  of  the  particular  error,  in  the 
futiire  and,  if  there  is  reason  to  believe  the 
error  could  have  been  systematic  may 
require  the  laboratory  to  review  and 
reanalyze  previously  run  specimens. 

(v)  If  the  error  is  determined  to  be  a 
technical  or  methodological  error,  the 
laboratory  shall  submit  to  the  Secretary  all 
quality  control  data  from  the  batch  of 
specimens  which  included  the  false  positive 
specimen.  In  addition,  the  laboratory  shall 
re  lest  all  specimens  analyzed  positive  by  the 
laboratory  from  the  time  of  final  resolution  of 
the  error  back  to  the  time  of  the  last 
satisfactory  performance  test  cycle.  This 
retesting  shall  be  documented  by  a  statement 
signed  by  the  individual  responsible  for  the 
day-to-day  management  of  the  laboratory's 
urine  drug  testing.  Depending  on  the  type  of 
error  which  caused  the  false  positive,  this 
retesting  may  be  limited  to  one  analyte  or 
may  include  any  drugs  a  laboratory  certified 
under  these  Guidelines  must  be  prepared  to 
assay.  The  laboratory  shall  immediately 
notify  the  agency  if  any  result  on  a  retest 
sample  must  be  corrected  because  the  critena 
for  a  positive  are  not  satisfied.  The  Secretary 
may  suspend  or  revoke  the  laboratory's 
certification  for  all  drugs  or  for  only  the  drug 
or  drug  class  in  which  the  error  occurred. 


47016       Federal  Register  /  Vol  53.  No.  224  /  Monday.  November  21.  1968  /  Rules  and  Regulations 


However,  if  the  dau  is  sme  of  a  less  serious 
error  for  which  effective  correctioBS  have 
already  been  made,  thus  reasonably  assuring 
that  the  error  will  not  occur  again,  the 
Secretary  may  decide  to  take  ao  further 
action. 

(vi)  During  the  time  required  to  resolve  the 
error,  the  laboratory  shall  remain  certified 
but  shall  have  a  designation  indicating  that  a 
false  positive  result  is  pending  resolution.  If 
the  Secretary  determines  that  the 
laboratory's  certification  must  be  suspended 
or  revoked,  the  laboratory's  official  status 
will  become  "Suspended"  or  "Revoked"  until 
the  suspension  or  revocation  is  lifted  or  any 
recertification  process  is  complete. 

(2)  Requirement  to  Identify  and  Confirm  90 
Percent  of  Total  Drug  Challenges.  In  order  to 
remain  certified,  laboratories  must 
successfully  complete  six  cycles  of 
performance  testing  per  year.  Failure  of  a 
certified  laboratory  to  maintain  a  grade  of  90 
percent  on  any  required  peformance  test 
cycle,  i.e.,  to  identify  90  percent  of  the  total 
drug  challenges  and  to  correctly  confirm  90 
percent  of  the  total  drug  challenges,  may 
result  in  suspension  or  revocation  of 
certification. 

(3)  Requirement  to  Quantitate  80  Percent  of 
Total  Drug  Challenges  at  ±20  Percent  or  ±2 
standard  deviations.  Quantitative  values 
obtained  by  a  certified  laboratory  for  at  least 
80  percent  of  the  total  drug  challenges  must 
be  ±30  percent  or  ±2  standard  deviations  of 
the  calculated  reference  group  mean 
(whichever  is  larger). 

(4)  Requirement  to  Quantitate  within  50 
Percent  of  Calculated  Reference  Group 
Mean.  No  quantitative  values  obtained  by  a 
certified  laboratory  may  differ  by  more  than 
50  percent  from  the  calculated  reference 
group  mean. 

(5)  Requirement  to  Successfully  Detect  and 
Quantitate  50  Percent  of  the  Total  Drug 


Challenges  for  Any  Individual  Drug.  For  any 
individual  drug,  a  certified  laboratory  must 
successfully  detect  and  quantitate  in 
accordaace  with  paragraphs  (b)(2).  (b)(3).  and 
(b)(4)  of  this  section  at  least  50  percent  of  the 
total  drug  challenges. 

(6)  Procedures  When  Requirements  in 
Paragraphs  (bM2)— (b)(5)  of  this  Seclion  Are 
Not  Met  If  a  certified  laboratory  fails  to 
maintain  a  grade  of  90  percent  per  test  cycle 
after  initial  certification  as  required  by 
paragraph  (b)(2)  of  this  section  or  if  it  fails  to 
successfully  quantitate  results  as  required  by 
paragraphs  (b)(3).  and  (bM4).  or  (b)(5)  of  this 
section,  the  laboratory  shall  be  immediately 
informed  that  its  perfonnance  fell  under  the 
90  percent  level  or  that  it  failed  to 
successfully  quantitate  test  results  and  how  it 
failed  to  successfully  quantitate.  The 
laboratory  shall  be  allowed  5  working  days 
in  which  to  provide  any  explanation  for  its 
unsuccessful  performance,  including 
administrative  error  or  methodological  error, 
and  evidence  that  the  source  of  the  poor 
performance  has  been  corrected.  The 
Secretary  may  revoke  or  suspend  the 
laboratory's  certification  or  take  no  further 
action,  depending  on  the  seriousness  of  the 
errors  and  whether  there  is  evidence  that  the 
source  of  the  poor  performance  has  been 
corrected  and  that  current  performance  meets 
the  requirements  for  a  certified  laboratory 
under  these  Guidelines.  The  Secretary  may 
require  that  additional  performance  tests  be 
carried  out  to  determine  whether  the  source 
of  the  poor  performance  has  been  removed.  If 
the  Secretary  determines  to  suspend  or 
revoke  the  laboratory's  certification,  the 
laboratory's  official  status  will  become 
"Suspended"  or  "Revoked"  until  the 
suspension  or  revocation  is  lifted  or  until  any 
recertification  process  is  complete. 

(c)  80  Percent  of  Participating  Laboratories 
Must  Detect  Drug.  A  laboratory's 


performance  shall  be  evaluated  for  all 
samples  for  which  drags  were  spiked  at 
concentrations  above  the  specified 
performance  test  level  unless  the  overall 
response  from  participating  laboratories 
indicates  that  less  than  80  percent  of  Aem 
were  able  to  detect  a  dmg. 

(d)  Participation  Required.  Failure  to 
participate  in  a  perfonnance  test  or  to  ' 

participate  satisfactorily  may  result  in 
suspension  or  revocation  of  certification. 

Section  3.20    Inspections. 

Prior  to  laboratory  certification  under  these 
Guidelines  and  at  least  twice  a  year  after 
certification,  a  team  of  three  qualified 
inspectors,  at  least  two  of  whom  have  been 
trained  as  laboratory  inspectors,  shall 
conduct  an  on-site  inspection  of  laboratory 
premises.  Inspections  shall  document  the 
overall  quality  of  the  laboratory  setting  for 
the  purposes  of  certification  to  conduct  urine 
drug  testing.  Inspection  reports  may  also 
contain  recommendations  to  the  laboratory  to 
correct  deficiencies  noted  during  the 
inspection. 

Section  3.21    Results  oflaadequate 
Performance. 

Failure  of  a  laboratory  to  comply  with  any 
aspect  of  these  Guidelines  may  lead  to 
revocation  or  suspension  of  certification  as 
provided  in  sections  3.13  and  3.14  of  these 
guidelines. 

Appendix  B  to  Part  40 — ^Utine  Custody 
and  Control  Form 

The  urine  custody  and  control  form  shall 
meet  the  requirements  of  S  40.23.  The 
following  is  a  sample  form  that  meets  those 
requirements: 

BILUNO  CODE  4S10-6SMI 
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URINE  CUSTODY  AND  CONTROL  FORM 


STEP  1  -  TO  BE  COMPLETED  BY  EMPLOYEE/APPLICANT 


Employee  1.0.  f 


Social  Security  No. 
or  ERiployee  No. 


[PRE-PRINIED  SPECIMfN  I.0..I] 


Employer  Name: 


STEP  Z  -  TO  BE  COMPLETED  BY  EMPLOYER  REPRESENTATIVE/OR  COLLEaOR  Reason  for  Test  (Check  One) 

I    I I  Pre-employment       Q~j  Post  Accident       (   1  Randoa       I   1 

I ]  Other(Specify) . 


Periodic  Medical 


STEP  3  .-  COLLEaOR  HOST  NOTE  THAT  TEMPERATURE  OF  SPECIMEN  HAS  BEEN  READ.  RECORD  IF  NOT  WITHIN  THE  RANGE  OF 
32.5  -  37.70/  90.5  -  99.8  F: Q  wiTHIN  RANGE 

STEP  4  -  TO  BE  INITIATED  BY  THE  PERSON  COLLEQING  SPECIHEN  AND  COMPLETED  AS  NECESSARY  THEREAFTER^ 


I 


Purpose  of  Chanoe 


Provide  Speclnen  for 
Testing 


Released  By 
Signature/Print  Naae 


DONOR 


Received  By 
Signature/Print  Name 


Date 


STEP  5  -  (SEE  BELOW  -  TO  BE  COMPLETED  BY  EMPLOYEE) 

STEP  6  -  BEFORE  COHPLETING  THIS  STEP  HAVE  EMPLOYEE  COMPLETE  STEP  5  BELOW.  To  be  coopleted  by  pe.son  collecting  speclaui: 

Date  of  Collection 


Collector's  Na«e 
Collection  Site 


Print  (First.  M.I..  Last) 


Facility  Name  and  Location 


i_L 


Telephone 


Remarks  concerning  collection: 


I  certify  that  the  specimen  Identified  on  this  form  Is  the  specimen  presented  to  me  by  the  enployee  providing  the  certification 
,  I!TL.  !!  '  "^"^  certified  that  It  bears  the  saw  Identification  mmOer  as  that  set  forth  above,  and  that  It  has  been  collected, 
latwled  and  sealed  as  required  by  the  Instructions  provided. 


Signature  of  collector 
STEP  7  --  TO  BE  COMPLETED  BY  THE  LABORATORY:  Accession  No. 


f  Ik"I!'^^  *^*  *^  specimen  identified  by  this  accession  number  is  the  same  specimen  that  bears  the  identification  nuii^er  set 
lorth  above,  that  the  specimen  has  been  examined  upon  receipt,  handled  and  analyzed  in  accordance  -ith  applicable  Federal 
requirements,  and  that  the  results  attached  are  for  that  specimen. 


Printed  Name 
Copy  No.  I:  Original 


Signature 


Date 


BEST  COPY  AVAILABLE 


UMI 
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UHINE  CUSTOCY  A.SO  CONTROL  FORtI 


STE?  1  --  TO  BE  CO-^^LETEO  BY  EMPLOYEE /APPLIMNT 


ETloycf  1.0.  I_ 


Social  Security  No. 
OP  Employee  Ho. 


(PPE-PRINTEO  SPECIME1  I.D.  »]  Eirloyer  Hare: 


5TE»  2  -.  TO  BE  COMPLETED  BT  E«?LOYER  R£PR£SENTATIVE/0!t  COLLECTOR    Reason  for  Test  (Check  One) 

I       I  Pre-enpto-ent                 (~~]  Post  Accident  [^    Random  [^   Periodic  ^-<5'cal 

1  Other(Specify) . 


STEP  J  --  COLLECTOR  MUST  NOTE  THAT  TE-PEWrjRE  Of  SPECIMEK  HAS  SEEN  READ.     RECORD  IF  HOT  WITHIN  THE  RA.1GE  OF 
32.5  -  37.7:/  90.5  -  99.8  r: □  "ITHIN  RANGE 


STEP  4  -  TO  BE  INITIATED  BY  THE  PEBSOt  COLLECTING  SPECIMEN  AND  COMPLETED  AS  NECESSARY  THEREAFTER: 


Purpose  of  Oiarqe 


Provide  Specimen  for 
Testing 


Released  By 

Stc^ature/Frlnt  Njne 


DCNOR 


Received  By 
Stanature/Print  Nare 


Date 


STEP  5  --  (SEE  BHLOV  --  TO  BE  COMPLETED  BY  EMPLOYEE) 

STE?  6  --  e-FORE  COMPLETING  THIS  STEP  HAVE  EMPLOYEE  CaMPLETE  STE?  5  BELOW.  To  b«  C0(ip1ete<)  by  p«-$on  eolleetlng  ip«e<ran: 

Date  of  Collection 


Collector's  Ha™ 


Print  (First,  M.I..  Last) 


Collemon  Sue 


i_L 


Facility  Na-ne  and  Location 
RcTdrks  concerning  collectlcn;  


Telephone 


1  certify  that  tre  sjectnen  Identified  on  fils  fom  ts  the  speclnen  pi-esented  to  ne  by  the  enplo/ee  providing  the  certification 
belo«,  that  I  have  certified  that  It  bears  the  $».•»  Identification  tni*er  is  that  set  forth  above,  and  that  it  has  been  collected, 
labeled  and  sealed  as  required  by  the  (rstructlorj  provided. 


Signature  of  collector 


STEP  7  -  TO  BE  CCMPLETEO  BY  THE  LA30W0SY:    Accession  No. 


I  certify  that  the  speclren  Identified  by  this  accession  nutter  Is  the  saiie  specliren  that  bears  the  ldc"tlf(catlon  no.-Tt'er  set 
forth  above,  that  the  spcclncn  has  been  eianlned  upon  receipt,  handled  and  analysed  In  accordance  with  applicable  Federal 
rt<;uir»™;nts.  and  t^at  t^e  results  attached  a-e  for  that  specimen. 


Printed  NdTe                                                              Signature 
STEP  5  --  TO  BE  COMPLETED  BY  EMPLOYEE  OR  APOLICANT  PROVIDING  SPECIMENl 
(lane     _  Duty  Location  


Last/Flrst/M.l. 


Jos  llt'e: 


Da:e  of  Birth 


If  you  "tsh  to  have  prescrict'or  or  o-.e'-the-counter  medications  that  you  may  have  taken  or  been  ac-'fistered  Kitrin  the  past  30 
days  conside'-ed  as  your  test  resu'ts  are  reviewed,  you  wy  list  then  here  or  provide  that  infori«t'on  separately  to  yc-r  en^^oyers 
Med'ca'  Se.'e*  C'ficer: 


I  ce-!ify  **'at  the  ,j''re  specimen   Identified  on  this  form  is  q)y  o»n;   that   It   Is  fresh  and  has  not  been  adjlterateo   In  any 
^ar-.er:  and  tnat  the  Identification  infonrBtion  provided  on  this  for«  and  on  the  collection  bottle  is  ccr-e:t.     I  ccsC'it  to  the 
scDT'sslor  of  this  soeclnen  to  the  certified  laboratory  designated  by  ty  enployer,  to  the  analysts  of  i^e  specimen  for  co.'-troHed 
SuPstances  as  provided  D/  fede'al  req.ire'^nts.  and  to  tf-e  release  of  test  resuUs  from  that  ano'ysis  to  f'e  ^<edical  Ocj'e«  Cfice-- 
des'goated  ^y  my  etrlo/er. 


Signature 


Date 


Copy  No.  2:    Medical  ite.'e.  Of  leer 
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URINE  CUSTODY  A«D  CONTROl  FORM 


STEP  1  -  TO  BE  COMPLEItO  BY  EMPLOYEE/APPLICANT 


Cnployee  1.0.  «_ 


Social  Security  Ho. 
or  Enploycc  No. 


[PRE-PRINTED  SPECIMEN  1.0.  I]  [rDlcyer  Name: 


STEP  2  --  TO  BE  COMPLETED  BY  EMPLOYER  REPRESENTATIVE/OR  COLLECTOR    Reason  for  lest  (Chedi  One) 

I       I  fre-e^ploywnt  Q  Post  Accident  Q    Randon  PH  Periodic  Medical 

J  Other(Speclfy) . 

STEP  3  --  COLLECTOR  MUST  NOTE  THAT  TEMPERATURE  Of  SPECIMEN  HAS  KEN  R£AD.     HECORO  If  NOT  WITHIN  THE  RANGE  OF 
32.5  -  37.70/  80.5  -  99.8  F: Q  WITHIN  RANGE 

STEP  4  -  TO  BE  INITIATED  BY  THE  PERSON  COLLECTING  SPECIMEN  AND  COMPLniD  AS  NECESSARY  THEREAFTER: 
Purpose  of  Change 


Provide  Specimen  for 
Testing 


Released  By 
Signature/Print  Name 


DONOR 


Received  By 
Signature/Print  Name 


Pate 


STEP  5  -.  (SEE  BELOW  -  TO  6E  COMPLETED  BY  EMPLOYEE) 

STEP  6  -.  BEFORE  COMPLETING  THIS  STEP  HAVE  EMPLOYEI  COm.m  STEP  S  BaOW.    To  b*  conpleted  by  p«rjon  coli^tlnj  tpeclnni 

Collectors  Nare Dale  of  Collection 


Print  (First.  M.I.,  last) 


Collection  Site 


Facility  Name  and  Location 


I_L 


Telephone 


Remarts  concerning  collection: 


I  certify  that  the  jpeclnen  Identified  e*  this  fo™  <s  the  tpeclam  prtMnted  to  ••  by  the  ei«>loy«c  providing  tlw  ccrtlftcattoii 
belo»,  that  I  have  certified  that  It  bears  the  %me  IdentUtcatlon  mater  as  that  set  forth  above,  and  that  it  has  been  collected, 
labeled  and  sealed  as  required  by  the  Instructions  provided. 


Signature  of  collector 
STEP  7  -  TO  BE  COMPLETED  BY  THE  LABORATORY:     Accession  No.  

I  certify  that  the  specimen  Identified  by  this  accession  nuaOer  Is  the  saae  speclren  that  heart;  the  Identification  nuaOer  set 
forth  above,  that  the  specimen  has  been  examined  upon  r«alpt.  handled  and  analyzed  In  accordance  «lth  applicable  Federal 
regulrenents.  and  that  the  results  attached  trt  for  that  specimen. 

Printed  Nane                                                              Signature                                                    oTie 
STEP  5  ..  TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPLICAJfT  PROVIOIn'gIpeTi'Jkn'i'  

— — . Duty  Location 

Ust/First/M.l.  ~- — • 

I'J'J^l'l Date  of  Birth 

L*"cons!LrL'!ri'TT'°"  r  °'*"''*"'~""'  '^'"''"""''•"'^  "" 

Tuh^  ;rnn^         Identification  Information  provided  on  this  form  ,n6  on  the  collection  Potfe   -s  correct       I  consent   to  •^. 

IX:Z  II  ZZt/r  '^'•■•^^"°"'  -^  -  ">*  -•-«  0'  -'  --^"  '-  that  analysis  to  the  .edlc,  Revie.  Officer 

j                                                                                                                                                                                                      • 
__^_J                                                                                        Signature                                Date 
Copy  No.   3:     Employee  -— — -        
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WINE  CUSTOOr  wo  CONTROL  FOR)* 


STEP  1  -  TO  S-  CC-^'-E'EO  61  EN»LOyEE,'Af>PLICA.NT 


Erp'o>e«  I.D.  »_ 


Social  Security  No. 
or  Errlovec  Ho. 


(I>RE-PRllirED  SPECIHEII   !.C.    I)  laployrr  Hire: 


S7E?  2  "  TC  BE  CC^I-ETEO  BY  EMPLOrER  t(E?R£SENTATI«.'OS  COllEaCa    (Season  for  Test  (C%ec«  One) 


I   Pre-e^lojrcnt 
I       j  0thcr(5p€city)_ 


D 


f>ost  Accident 


n 


«an*n 


[Hpc- 


(c<iic  Meoicat 


STEP  J  -  CC-LEaCil  MUST  NOTE  TH.«T  TEWEWTWE  OF  SPECIKN  HAS  BEEN  READ.     RECORD  If  NOT  WITHIN  THE  RA'iZi  OP 
32.5  -  37. 7C/  90.5  -  99.8  f. Q  WITHIN  RANGE 


STEP  4  --  TO  BE  INITIATED  BY  THE  PKSCX  COlLEaiNG  SPECIMEN  AND  COHPLETED  AS  NECESSARY  TKEPEA.-TER: 
P.rr^^e  cf  Cfa.-.qe 


Provide  Speclnen  for 
Testing 


Released  By 

r'qfjture/Prlnt  Nare 


OOTOR 


Received  Py 

Stgnature/P'-Int  Na'ne 


Date 


STEP  5  --  (S-E  BELOK  --  TO  8E  COM'lETED  BY  E'tfLOYEE) 

STEP  6  -  B-JW.t  COIPLHINS  THIS  STEP  HAVE  E-^LCYEE  COWLETE  STEP  S  BELOW.     To  at  cor^leted  by  pe-son  collecting  Ktc'rar.: 

Date  of  Collection 


Collecto-'s  »ire_ 


Print  (First.  «.!..  Last) 


Collection  Site 


i—L 


Facility  Nane  and  Location 


Telephone 


Remarks  concerning  collection: — 

1  cer:  fy  tnat  tne  speclren  identified  on  Oiis  for.  Is  the  speclan  presented  to  n  by  the  employee  providing  the  certif lutlon 
belo»,  tiat  I  have  certified  that  it  bears  V»  saw  Identification  aabtr  tt  that  set  forth  above,  ard  that  It  has  been  collected, 
labeled  end  sealed  as  required  by  the  Instructions  provided. 


SIgnaturt  of  collector 


STEP  '  —  TO  BE  CCPLETED  BY  THE  LABCXATORY:     Accession  Ho. 


I  certify  trjt  the  speclren  Identified  by  this  accession  maCer  1$  the  same  specimen  that  bears  the  identification  nj-ce'  set 
forth  above,  tnat  tr.e  speclren  has  been  exanlned  upon  receipt,  handled  and  aralyjed  In  accordance  »lth  applicable  Federal 

requl-er>?-".s.  and  tnat   the  resul's  aftaC-ed  are  for  t^at  specl.ien. 


Printed  NaT 


Signature 


Date 


S'E?  5  --  TO  8£  COfPLE'EO  8Y  EMPLO'EE  OR  APPLICAHT  PWVIDI.IG  SPECIMEN: 
»a-e  


1  cert'fy  tnat  the  urine  speclren  Ide'-tlfled  on  this  fomi  is  iny  own;  that  it  is  fresn  and  has  not  teen  adulterated  !"  any 
manne':  and  tfiat  tre  identification  Inforaation  provided  on  this  fom  and  on  tne  collection  bottle  is  co'iect.     1  consent  to  the 
Sutriss'on  of  this  sceci-ren  to  the  certified  laboratory  designated  by  nv  eup'oyer,  to  the  analysis  of  t'e  specimen  foi-  cor-troHed 
Substances  as  pro/idcd  tiy  fede-al  reQ.,ireTents,  and  to  the  release  of  test  resu'ts  from  trjt  ana'ys's  to  '.'f  "edicai  Pevie«  Office' 
designated  tj  '•j  eT)lo>er. 


Signature 


Date 


Coc/  No.  i:     Col lecto- 
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1;RINE  CUSTODY  AM)  CONTROl  FORN 


STEP  1  --  TC  BE  COt^FLETEO  BY  E^PLOYEE/APPLICA-iT 


EBp!.--jee  I.D.   «_ 


Social  Security  No. 
or  Employee  No. 


[PRE-PPINTED  SPECIHCN  I.D.  I) 


Enp'oyer  Nane: 


STEP  2  --  TO  BE  C0-?LETEO  BY  EMPLOYER  REPRESES'TAT!VE/OR  COLLEC'OR    Reason  for  Test  (deck  One) 

Pre-eiclo/nent  I         Post  tccident  j   Random  j      ]   Perio:ic  ft^ltcal 


G 


Otr.er(Specif>)_ 


STEP  3  --  COLLECTOR  MuST  NOTE  THAT  TEWPERATL'RE  OF  SPECIHEN  HAS  BEEN  READ.  RECORD  If  HOT  WITHIN  ThE  yvSE  OF 
32. S  -  37. ?C/  90.5  -  99.8  F: Q  WITHIN  KAMI 


STEP  t  -.   TO  BE  INITIATED  BY  THE  PERSON  C0LLECTIN3  SPECIMEN  A.NO  COMPLETED  AS  NECESSARY  THEREAFTER: 


Pj'-pose  of  Cna^'ce 

Released  By 

Sicnat'jre.'Print  NaTe 

Received  By 
Slanatu'e/Prlnt  Na-e 

Date 

Provide  Speclren  for 
Testing 

DONOR 

STEP  5  --  (SEE  BELOW  --  TO  BE  COMPLETED  BY  EMPLOYEE) 

STEP  6  --  BEFORE  COMPLETING  THIS  STEP  HA'rt  EMPLOYEE  COMPLETE  STEP  8  BELOW.  To  be  completed  by  pe-son  collecting  ipeeliwn: 

Collector's  Name^ Date  of  Collecticn 


Print  (First,  M.I.,  Last) 


Collection  Site 


Facil'ty  Nane  and  Location 
Renarks  concerning  collection:  


i__L 


Telephone 


I  certify  that  the  speciwn  identified  on  this  font  It  the  speclnen  presented  to  re  by  the  esp'oyee  providing  the  certification 
below,  that  I  have  certified  that  It  bears  the  sane  Identification  ma*er  as  that  set  forth  above,  and  that  it  has  been  collected, 
labeled  and  sealed  as  required  by  the  instructions  provided. 


Signature  of  collector 


STEP  7  --  TO  BE  COMPLETED  BY  THE  UBORATORYi    Accetilon  No. 


I  cei-tify  that  the  speclnen  Ifientified  by  this  accession  hunter  is  the  sane  speclren  that  bea's  f-.e  identification  nutje-  set 
forth  above,  that  the  speclnen  has  been  examined  upon  receipt,  handled  and  analyzed  in  accordance  oifi  applicable  Federal 
rec-jire.Tents,  and  that  the  results  attached  are  for  that  speclsen. 


Printed  Name                                                          Signature 
STEP  5  -  TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPLICANT  PROVIDING  SPECIMEN: 
Duty  Location  


Date 


^o"e 


last/Flrst/M.l. 


-Ob  lu  e: 


Date  of  Birth 


1  ce'-tify  that  the  urine  speclnen  Identified  on  this  form  is  my  own;  that  it  is  fresh  and  has  not  been  aCulterated  In  any 
manner;  and  that  fe  Identification  Infomiatlon  provided  on  th's  form  and  on  the  collection  bottle  is  coTcct.  1  consent  to  f-e 
subn'ssion  of  this  specimen  to  the  certified  laboratory  designated  by  nty  emloyer.  to  the  analysis  of  the  spec'sen  for  controlled 
substances  as  provided  by  Federal  requirements,  and  to  the  release  of  test  results  from  that  anal,sis  to  the  Medical  Pevlei.  Officer 
designated  by  Ty  employer. 


Signature 


Date 


Copy  No.  5:  Employer 

|FR  Doc.  88-26611  Filed  11-15-88;  3:48  pm] 

WLUMQ  CODE  401O-62-C 


UMI 


Monday 
November  21,  1988 


Part  ill 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  61  et  al. 
Anti-Drug  Program  for  Personnel 
Engaged  in  Specified  Aviation  Activities; 
Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  61, 63, 65, 121.  and  135 

(Docket  No.  25148;  Amdt  Nos.  61-81, 63- 
25. 65-32, 121-201  and  135-28] 

RIN2120-AC33 

Anti-Drug  Program  for  Personnel 
Engaged  In  Specified  Aviation 
Activities 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  sets  forth 
regulations  to  require  domestic  and 
supplemental  air  carriers,  commercial 
operators  of  large  aircraft,  air  taxi  and 
commuter  operators,  certain  commercial 
operators,  certain  contractors  to  these 
operators,  and  air  traffic  control 
facilities  not  operated  by  the  FAA  or  the 
U.S.  military  to  have  an  anti-drug 
program  for  employees  who  perform 
sensitive  safety-  or  security-related 
functions.  A  special  provision  has  been 
added  to  the  rule  that  provides  that  the 
final  rule  does  not  apply  to  any  person 
where  compliance  with  the  final  rule 
would  violate  the  domestic  law  or  policy 
of  another  country.  Testing  under  the 
rule  will  be  conducted  by  an  employer 
prior  to  employment,  periodically, 
randomly,  after  an  accident,  based  on 
reasonable  cause,  and  after  an 
employee  returns  to  duty  to  perform  a 
sensitive  safety-  or  security-related 
function  for  an  employer.  The  final  rule 
also  will  require  that  an  employer 
provide  EAP  education  and  training 
ser\ice3  to  employees  and  supervisors. 
The  rule  is  necessary  to  prohibit  an 
employee  from  performing  a  sensitive 
safety-  or  security-related  function  for 
an  employer  while  that  employee  has  a 
prohibited  drug  in  his  or  her  system  or  if 
that  employee  has  used  drugs  as 
evidenced  by  a  drug  test  showing  the 
presence  of  drugs  or  drug  metabolites. 
The  rule  is  intended  to  ensure  a  drug- 
free  aviation  workforce  and  to  eliminate 
drug  use  and  abuse  in  commercial 
aviation. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  S.  Bartanowicz.  Acting 
Deputy  Director,  Office  of  Rulemaking 
lARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SVV..  Washington.  DC  20591: 
telephone  (202)  267-9679. 


SUPPLEMENTARY  INFORMATION: 
Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs.  Attn:  Public  Inquiry 
Center  (APA-230).  800  Independence 
Avenue  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests  must 
include  the  amendment  number 
identified  in  this  final  rule.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  rulemaking  actions  should 
request  a  copy  of  Advisory  Circular  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

On  December  4, 1986,  the  Federal 
Aviation  Administration  (FAA)  issued 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  (51  FR  44432; 
December  9, 1986)  entitled  "Control  of 
Drug  and  Alcohol  Use  for  Personnel 
Engaged  in  Commercial  and  General 
Aviation  Activities."  The  ANPRM 
invited  comment  from  the  public  on  drug 
and  alcohol  abuse  by  personnel  in  the 
aviation  industry  and  the  options 
available  to  the  FAA  for  regulatory  or 
other  action  in  the  interest  of  aviation 
safety.  The  FAA  received  over  650 
written  comments  in  response  to  the 
issues  raised  in  the  ANPRM. 

On  March  3, 1988,  the  FAA  issued  a 
notice  of  proposed  rulemaking  (NTRM) 
(53  FR  8368;  March  14, 1988)  entitled 
"Anti-Drug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities."  The  NPRM  set  forth  an 
analysis  of  the  comments  received  on 
the  ANPRM  and  proposed  regulations 
for  public  comment.  The  FAA  received 
over  260  written  comments  on  the 
proposals  contained  in  the  NPRM. 

The  FAA  also  held  a  series  of  public 
hearings  on  the  regulations  proposed  in 
the  NPRM.  These  hearings  were  held  on 
June  2, 1988,  in  Washington.  DC:  June  7. 
1988,  in  Denver.  Colorado;  and  June  9. 
1988.  in  San  Francisco,  California.  Each 
of  the  hearings  was  recorded  by  a  court 
reporter.  The  transcript  of  each  hearing 
and  any  statements  or  other  material, 
submitted  to  the  hearing  panel  during 
the  hearings,  have  been  placed  in  the 
public  docket.  This  material  also  has 
been  reviewed  in  the  development  of  the 
final  rule. 

Current  Rules.  The  FAA"s 
comprehensive  anti-drug  program  is  one 
act-on  in  a  long  history  of  actions  to 
combat  the  use  of  drugs  and  alcohol  in 
the  aviation  industry.  The  focus  of  the 
majority  of  these  actions  has  been  on 
commercial  aviation  personnel, 
particularly  the  cockpit  and  cabin  crew 


For  example,  pilots,  flight  attendants, 
flight  engineers,  and  flight  navigators 
may  not  act  as  a  crewmember  of  a  civil 
aircraft  within  eight  hours  after  drinking 
an  alcoholic  beverage;  while  under  the 
influence  of  alcohol;  with  0.04  percent, 
or  more,  alcohol  in  their  blood;  or  while 
using  any  drug  that  affects  their 
faculties  in  any  way  contrary  to  safety. 
Also,  crewm-embers  may  be  tested  in  the 
context  of  receiving  medical  care 
immediately  after  an  accident.  When 
there  is  a  reasonable  basis  to  suspect 
that  one  of  these  individuals  has 
violated  any  of  the  above  restrictions, 
these  crewmembers  must  furnish,  to  the 
FAA,  the  results  of  any  test  taken  within 
four  hours  of  acting,  or  attempting  to  act. 
as  a  crewmember  that  indicates  the 
presence  of  alcohol  or  any  such  drug  in 
the  person's  system.  Moreover,  pilots, 
flight  attendants,  flight  engineers,  and 
flight  navigators  are  required  to  submit 
to  a  test  to  indicate  the  percentage  of 
alcohol  in  the  blood  when  requested  by 
a  law  enforcement  officer  who  suspects 
that  a  crewmember  may  have  violated  a 
State  or  local  law  governing  the 
operation  of  an  aircraft  while  under  the 
influence,  or  impaired  by,  drugs  or 
alcohol. 

The  FAA  may  deny  an  application  for 
a  certificate  or  rating  for  up  to  one  year, 
or  may  suspend  or  revoke  an  existing 
certificate  or  rating,  in  the  case  of  any 
pilot,  flight  engineer,  or  flight  navigator 
who  has  been  convicted  of  violating  a 
Federal  or  State  law  relating  to  drug 
trafficking  or  possession;  who  has 
violated  the  proscriptions  described 
above;  who  has  refused  to  furnish  the 
results  of  any  test  that  would  indicate 
the  presence  of  alcohol  or  drugs  taken 
within  four  hours  of  acting,  or 
attempting  to  act,  as  a  crewmember;  or 
who  has  refused  to  submit  to  an  alcohol 
test  requested  by  a  law  enforcement 
officer  investigating  violations  of  State 
or  local  laws.  The  FAA  also  may  deny 
an  application  for  a  certificate  or  rating 
for  up  to  one  year,  or  may  suspend  or 
revoke  an  existing  certificate  or  rating, 
in  the  case  of  any  air  traffic  control 
tower  operator,  aircraft  dispatcher, 
mechanic  repairman,  or  parachute 
rigger  who  has  been  convicted  of  a 
violation  of  a  Federal  or  State  law 
relating  to  drug  trafficking  or 
possession. 

The  Aviation  Drug-Trafficking  Control 
Act  of  1984.  which  added  language  to 
sections  602  and  609  of  the  Federal 
Aviation  Act  of  1958,  mandates  that  the 
FAA  take  certain  actions  regarding 
airmen  involved  in  drug  trafficking 
activities.  The  Administrator  is  required 
to  revoke  the  airman  certificate  of  any 
airman  who  has  been  convicted  of 
violating  any  Federal  or  State  law 


relating  to  a  controlled  substance,  other 
than  simple  possession,  if  an  aircraft 
was  used  in.  or  was  used  to  facilitate, 
the  commission  of  the  offense  and  the 
person  served  as  an  airman,  or  was 
onboard  the  aircraft,  in  connection  with 
the  commission  of  the  offense.  The 
Administrator  has  no  discretion  to 
review  the  conviction  for  the 
substantive  offense.  Under  the  1984 
legislation,  the  Administrator  was 
prohibited  from  reissuing  a  certificate  to 
that  airman  for  up  to  five  years  but 
could  reissue  a  certificate  after  an 
absolute  minimum  of  one  year,  in 
certain  extremely  limited  circumstances, 
if  revocation  was  excessive  and 
contrary  to  the  public  interest.  As  part 
of  the  Federal  Aviation  Administration 
Drug  Enforcement  Assistance  Act  of 
1988,  Congress  amended  sections  602 
and  609  of  the  FAA  Act,  among  other 
amendments  to  the  Act.  in  October  1988. 
The  statutory  language  now  provides 
that  the  Administrator  shall  not  issue  an 
airman  certificate  to  any  person  whose 
certificate  has  been  revoked  for  aviation 
drug  trafficking  activities  unless  the 
airman  is  acquitted  of  the  offense,  a 
conviction  upon  which  revocation  is 
based  is  reversed  on  appeal,  or  the 
Administrator  determines  that  issuance 
of  an  airman  certificate  will  facilitate 
law  enforcement  efforts  after  a  request 
from  a  Federal  or  State  law  enforcement 
official.  The  final  rule  requiring  a 
comprehensive  anti-drug  program  for 
employees  in  commercial  aviation  is 
consistent  with  these  previous  actions 
taken  by  the  FAA. 

The  FAA's  commitment  to  a  drug-free 
workforce  also  applies  to  its  own 
employees.  The  Department  of 
Transportation  began  random  drug 
testing  of  DOT  employees  in  safety-  and 
security-sensitive  functions  in 
September  1987.  The  Secretary's  goal  is 
to  establish  and  maintain  a  drug-free 
workplace  as  intended  by  Executive 
Order  12564  and  as  directed  by 
Presidential  memorandum  dated 
October  4, 1986.  It  is  the  opinion  of  the 
Department  of  Transportation  that 
random  drug  testing  is  the  most  effective 
means  of  determining  the  presence  of 
drugs  or  drug  metabolites  that  may 
adversely  affect  an  employee's 
performance  of  safety-  or  security- 
sensitive  job  functions.  Pursuant  to  the 
Department's  program,  an  employee  of 
the  Department  will  be  removed  from 
Federal  service  under  several 
circumstances:  refusal  to  enter  or  to 
successfully  complete  a  drug 
rehabilitation  or  abatement  program; 
repeat  usage  of  drugs;  refusal  to  provide 
a  urine  specimen  for  drug  testing; 
adulteration  or  substitution  of  a  urine 


specimen;  on-duty  use  of  illegal  drugs;  or 
a  determination  that  a  DOT  employee 
has  engaged  in  illegal  drug  trafficking. 

In  order  to  ensure  that  aviation  safety 
is  not  compromised  by  a  failure  to 
detect  drug  users  in  the  aviation 
industry,  the  FAA  believes  that  it  is 
appropriate  and  necessary  to  establish  a 
comprehensive  anti-drug  program  at  this 
time. 

Existing  Industry  Programs.  As  part  of 
their  comments  to  the  ANPRM  and  the 
NPRM,  many  employers  note  that  they 
have  implemented  drug  testing  programs 
or  employee  rehabilitation  programs. 
For  example,  although  their  drug  testing 
programs  were  not  specifically 
described,  Martin  Aviation  implemented 
a  drug  testing  program  in  February  1987 
and  Suburban  Airlines  has  required 
preemployment  drug  testing  of  flight 
crew  applicants  for  over  a  year.  Federal 
Express  Corporation  currently  conducts 
preemployment  testing  of  all  applicants 
and  "reasonable  suspicion  testing"  of  all 
employees. 

Tramco.  Inc.  is  a  certificated  repair 
station  employing  over  600  individuals 
and  repairing  over  100  aircraft  per  year. 
Tramco  instituted  a  drug  testing  and 
counseling  program  "several  years  ago" 
and  believes  that  the  program  yields 
substantial  benefits  to  both  employees 
and  employers.  Tramco  tests  all 
applicants  for  jobs  and  conducts  tests 
based  on  probable  cause.  Tramco's  tests 
based  on  probable  cause  are  triggered 
by  reports  of  employee  drug  use. 
employee  attendance  patterns  that  may 
suggest  a  drug  problem,  accidents,  and 
observation  by  supervisors.  A  Tramco 
employee  who  tests  positive  for  drugs  is 
suspended  for  a  minimum  of  one  week 
and  may  not  return  to  work  until  a  drug 
test  shows  no  evidence  of  drug  use. 
Tramco  estimates  that,  consistent  with 
general  statistics,  20  percent  of  its 
workforce  has  had  some  involvement 
with  controlled  substances.  As  of  the   » 
time  of  its  comment  to  the  NPRM. 
Tramco  identified  10  percent  of  its 
employees  as  individuals  who  had  used 
di-ugs. 

Rocky  Mountain  Helicopters.  Inc. 
implemented  a  drug  testing  program  for 
its  employees  in  July  1986.  Rocky 
Mountain  Helicopters  tests  all  pilots, 
mechanics  managers,  and  others  who 
can  affect  aviation  safety  using 
preemployment,  random,  probable 
cause,  and  postaccident  testing.  Rocky 
Mountain  Helicopters  does  not  pay  an 
employee's  rehabilitation  costs  but  will 
consider  rehiring  any  employee  who 
completes  an  approved  rehabilitation 
program.  Petroleum  Helicopters,  Inc. 
began  a  preemployment  and  periodic 
testing  program  in  1982  and  supports 


mandatory  drug  testing.  Petroleum 
Helicopters  denies  employment  to  any 
applicant,  and  discharges  any  employee, 
who  tests  positive  in  a  drug  test. 
Petroleum  Helicopters  does  not  concur 
with  the  proposal  to  provide  a 
rehabilitation  opportunity  to  employees 
on  the  basis  that  an  employer  should  not 
accept  the  risk  of  repeated  illegal  drug 
use  among  maintenance  or  flight 
personnel. 

The  FAA  believes  that  the 
comprehensive  anti-drug  program, 
promulgated  by  this  final  rule,  is  not  a 
novel  concept.  In  light  of  the  FAA's  long 
history  of  regulatory  action  in  the  area 
of  drug  use  in  aviation  and  the 
significant  number  of  industry  drug 
testing  programs  currently  implemented 
by  aviation  employers,  the  FAA  believes 
that  the  agency  is  justified  in  requiring 
the  commercial  aviation  industry  to 
implement  similar  comprehensive  anti- 
drug programs. 

Discussion  of  Conmients 

General  Overview  of  the  Major  Issues 

The  FAA  received  261  comments  in 
response  to  the  NPRM.  The  FAA 
considered  all  timely-filed  comments 
submitted  in  response  to  the  NPRM  and 
the  testimony  of  20  individuals  who 
presented  statements  at  the  three  public 
hearings  held  by  the  FAA.  During  the 
public  hearings,  the  Secretary  of 
Transportation.  James  H.  Burnley, 
requested  information  from  several 
individuals  who  presented  statements  at 
the  hearings.  The  comment  period  for 
the  NPRM  closed  on  June  13. 1988.  In 
order  to  accommodate  the  individuals 
who  submitted  supplemental 
information  pursuant  to  the  Secretary's 
request,  the  FAA  also  considered 
comments  that  were  submitted  as  late 
as  July  1, 1988. 

There  were  several  major  themes 
presented  by  the  commenters.  Many 
commenters  focus  on  the  lack  of 
evidence  of  significant  drug  use  or  drug 
abuse  in  the  aviation  industry.  The 
commenters  particularly  stress  this 
point  with  respect  to  the  cockpit  crew 
based  on  age,  income,  managerial 
supervision,  close  working  relationships 
with  peers,  periodic  medical  exams  to 
determine  fitness  for  duty,  and 
professionalism  of  the  crew.  Based  on 
the  lack  of  evidence,  these  commenters 
conclude  that  establishment  of  a  drug 
testing  program  is  unwarranted  and 
unconstitutional.  Regardless  of  the 
amount  of  evidence,  the  majority  of 
commenters  agree  with  the  FAA's 
assessment  that  drug  use  and  substance 
abuse  have  no  place  in  the  aviation 
environment.  Some  commenters  note 
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that  the  FAA's  anti-drug  stance  is 
commendable,  but  the  true  issue  is  the 
type  of  program  that  evolves  from  that 
stance.  Many  commenters  support  the 
FAA's  efforts  to  develop  a 
comprehensive  anti-drug  program  that 
would  achieve  a  drug-free  commercial 
aviation  workforce  and  agree  that  a 
program  to  achieve  a  drug-free  aviation 
environment  is  beneficial. 

There  is  substantial,  although  not 
universal,  support  for  a  drug  testing 
program  using  state-of-the-art  urine 
testing.  The  gas  chromotography/mass 
spectrometry  (GC/MS)  method, 
approved  by  the  Department  of  Health 
and  Human  Services  (DHHS).  is 
recognized  by  the  commenters  as  the 
most  acciu-ate  method  of  analysis  for  the 
presence  of  drugs  or  drug  metabolites  in 
urine  if  rigorous  collection  and  analysis 
procedures,  such  as  those  contained  in 
the  DHHA  mandatory  guidelines,  are 
followed.  (As  discussed  in  detail 
elsewhere  in  this  preamble,  the 
Department  of  Transportation  is 
publishing  "Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs"  which  are  adopted  in  this 
final  rule  in  Heu  of  the  DHHS  guidelines. 
These  DOT-wide  procedures  closely 
resemble  the  DHHS  guidelines  and  are 
used  because  the  DPWS  guidelines  are 
not  drafted  for  application  by  entities 
other  than  Federal  agencies.)  While 
some  concerns  were  raised  about  the 
testing  procedures,  these  concerns 
generally  involve  drug  testing  programs 
and  procedures  in  the  early  1980s  that 
did  not  embody  the  critical  safeguards 
of  a  properly-administered  testing 
program. 

Certain  types  of  testing  proposed  in 
the  NPRM  receive  significant  support  by 
the  commenters.  These  types  of  testing 
include  preemployment  testing  and 
postaccident  testing.  Periodic  testing 
and  testing  based  on  reasonable  cause 
received  substantial  support  from  the 
commenters.  Some  support  for  testing 
based  on  reasonable  cause  is  predicated 
on  traditional  constitutional  standards 
that  apply  to  a  search  of  the  person. 

There  is  signiflcant  and  strongly-held 
opposition  to  random  testing.  However, 
the  FAA's  drug  testing  program, 
including  random  testing  as  a  critical 
element,  is  supported  by  some 
commenters.  The  objections  to  random 
testing  are  based  on  legal  or 
constitutional  issues,  privacy  Issues,  and 
the  invasive  nature  of  random  testing 
based  on  personal  grounds,  cost  issues, 
and  the  absence  of  a  demonstrated  need 
for  a  comprehensive  testing  program 
assuming  a  low  level  of  drug  use  in  the 
industry. 

Of  those  commenters  who  address  the 
issue,  there  is  agreement  that  the 


complexity,  cost  and  operational  impact 
burdens  of  the  rule  would  be 
significantly  greater  on  small  entities  in 
the  aviation  industry.  Finally,  the 
commenters  express  significantly 
different  opinions  in  the  area  of 
employee  assistance  programs  (EAP). 
The  primary  differences  surroimd  the 
issues  of  the  circumstances  under  which 
an  employee  is  offered  an  opportunity 
for  rehabilitation  and  the  entity  or 
individual  who  is  responsible  for 
payment  of  rehabilitation  costs.  Several 
major  air  carriers  have  already 
addressed  this  issue  through  insurance 
coverage  or  by  labor-management 
agreement.  However,  even  some  of 
these  organizations,  although  supportive 
of  EAPs,  oppose  a  broad.  Federally- 
mandated  EAP  requirement.  Labor 
organizations  clearly  support  expansive 
EAP  opportiuiities  and  services.  Small 
entities  oppose  EAP  requirements  on 
many  grounds,  including  cost  and 
possible  negative  coworker  attitudes 
exhibited  toward  rehabilitated 
employees. 

The  commenters  differ  regarding  the 
method  of  achieving  a  drug-free  aviation 
workforce  and  the  manner  in  which  the 
FAA  would  be  involved  in  any  program. 
The  primary  differences  arise  regarding 
the  type  and  scope  of  testing  used  to 
identify  sensitive  safety-  or  security- 
related  personnel  who  use  drugs  and  the 
choices  offered  to  those  individuals  who 
are  identified  as  drug  users. 

Labor  Unions  and  Organizations 
Representing  Employees.  In  general, 
unions  or  organizations  representing 
employees  In  aviation  oppose  the 
comprehensive  mandatory  drug  testing 
proposed  in  the  NPRM.  Labor  unions 
and  employee  organizations  favor  EAP 
and  broad  rehabilitation  rights  for  all 
employees.  These  organizations  oppose 
random  drug  testing  but,  with  some 
qualifications,  these  organizations  see  a 
role  for  preemployment  testing, 
postaccident  testing,  testing  based  on 
reasonable  cause,  and  testing  during 
and  after  rehabilitation  to  monitor  an 
individual's  progress. 

The  International  Association  of 
Machinists  and  Aerospace  Workers 
(LAM)  opposes  any  industry-wide  drug 
and  alcohol  testing  until  hard  evidence 
of  an  industry  drug  problem  that 
jeopardizes  aviation  safety  is 
substantiated  and  dociunented.  The 
Independent  Union  of  Flight  Attendants 
(lUFA)  opposes  all  forms  of  mandatory 
drug  testing  of  employees.  The 
Independent  Federation  of  Flight 
Attendants  (IFFA)  objects  generally  to 
drug  testing  as  unwarranted 
governmental  intervention  into  labor- 
management  relations  but  would 
support  preemployment  screening  and 


postaccident  testing  if  reasonable  cause 
for  such  testing  can  be  objectively 
illustrated.  IFFA  objects  specifically  to 
random  testing  in  any  form  as 
unconstitutional  and  contrary  to  labor 
law.  IFFA  believes  that  the  focus  of  any 
drug  testing  program  should  be  limited 
to  impairment  on  the  job  and  states  that 
no  currently  available  testing  procedure 
can  determine  drug  impairment  on  the 
job.  The  Association  of  Flight 
Attendants  (AFA)  believes  that  drug 
testing  of  flight  attendants  is  not 
warranted.  However,  AFA  and  the 
Association  of  Professional  Flight 
Attendants  (APFA)  support 
preemployment  testing  of  applicants 
seeking  jobs  in  the  industry  if  that 
testing  is  not  used  to  discriminate 
against  applicants  on  the  basis  of 
disabilities  unrelated  to  drug  use.  AFA 
also  would  not  oppose  postaccident 
testing  of  pilots  or  probable  cause  drug 
testing  of  employees  who  are  under  the 
influence  of  drugs  if  these  samples  were 
collected  by  an  FAA  inspector.  APFA 
opposes  random  testing,  postaccident 
testing  absent  individualized  suspicion, 
and  testing  based  on  reasonable  cause 
as  proposed.  The  Flight  Engineers' 
International  Association  (FEIA) 
opposes  all  testing  except  in  the  case 
where  probable  cause  exists  to  beUeve 
that  an  employee  is  impaired  by  drugs; 
in  order  to  protect  employees  from 
harassment,  FEIA  states  that  any 
determination  to  test  an  employee  based 
on  probable  cause  for  impairment 
should  be  reviewed  by  a  neutral  party. 
The  Teamsters  Union  could  support 
preemplojTnent  screening:  testing  based 
on  reasonable  suspicion  to  believe  that 
an  employee's  actual  or  current 
impairment  has,  or  is.  affecting  job 
performance  or  workplace  safety; 
periodic  testing  to  maintain  medical 
certification:  and  testing  after  an 
accident  or  a  "near  miss"  if  there  is  a 
reasonable  basis  to  suspect  that  human 
error  may  have  been  a  casual  factor. 

The  Air  Line  Pilots  Association 
(ALPA).  representing  41,000  pilots 
employed  by  44  large  and  small  airlines, 
is  firmly  opposed  to  all  forms  of  drug 
and  alcohol  abuse  by  airline  personnel. 
ALPA  primarily  is  opposed  to  random 
and  periodic  testing  based  on  their 
belief  that  these  tests  are  offensive. 
Ineffectual,  unjustified,  and 
unconstitutional.  ALPA  believes  that  if 
there  is  drug  use  among  commercial 
pilots,  the  incidence  of  drug  use  would 
be  less  than  0.5  percent.  On  this  basis. 
ALPA  asserts  that  widescale  random 
testing  of  the  relatively  small  aviation 
population  will  result  in  a  significant 
number  of  false-positive  test  results. 
ALPA  does  not  oppose  testing  prior  to 
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employment,  testing  after  an  accident, 
testing  in  circumstances  where  there  are 
reasonable  groimds  to  suspect  drug  use, 
and  testing  to  monitor  rehabilitation. 

ALPA  beheves  that  the  approach  to 
the  drug  abuse  problem  articulated  in 
the  NPRM  Is  inappropriate.  ALPA 
instead  urges  the  FAA  to  consider  an 
approach  similar  to  the  Human 
Intervention  Motivation  Study  (HIMS) 
program  developed  to  identify  and  treat 
alcoholism  among  pilots.  The  key 
elements  of  the  HIMS  program  are 
education,  peer  involvement, 
intervention,  confrontation,  and 
rahabilitation.  Although  the  HIMS 
program  has  focused  on  treatment  of 
pilots  who  demonstrate  a  problem  with 
alcohol.  ALPA  sponsored  a  HIMS  drug 
abuse  training  program  in  November 
1987  which  the  FAA  attended. 

Labor  and  employee  organizations 
also  strongly  support  limitations  on  an 
employer's  ability  to  exclude  any 
employee  from  an  opportunity  for 
rehabilitation  and  limitations  on  an 
employer's  abiUty  to  discharge  an 
employee.  Most  organizations,  including 
lUFA,  IFFA.  AFA.  and  APFA.  strongly 
support  regulations  that  would  require 
an  employer  to  establish  and  participate 
in  comprehensive,  nonpunltive  EAP 
services  established  by  collective 
bargaining  or  negotiation  and  available 
to  all  employees.  ALPA  agrees  that  any 
regulations  should  clearly  recognize  thiat 
unions  have  collective  bargaining  rights 
under  Federal  labor  laws;  ALPA 
suggests  that  any  anti-drug  regulations 
promulgated  by  the  FAA  shoiHd  ensure 
that  the  regulatory  requirements  do  not 
interfere  or  override  the  union's 
collective  bargaining  rights.  FEIA 
supports  EAP  services,  mandatory  for 
each  carrier  and  paid  for  by  the  carrier, 
for  rehabilitation  of  all  employees 
regardless  of  the  circumstances  that 
precipitated  a  drug  test.  lAM  suggests 
that  FAA  regulations  should  be 
guidelines,  applicable  only  to  carriers 
who  have  a  documented  substance 
abuse  problem  affecting  aviation  safety, 
that  stress  education,  prevention, 
rehabilitation,  and  protection  of  an 
employee's  privacy. 

Employers  and  Organizations 
Representing  Employers.  Most 
employers  support  mandatory  drug 
testing  of  employees  and  limitations  on 
an  employee's  opportunity  for 
rehabilitation.  Part  121  and  Part  135 
certificate  holders  do  not  express  the 
same  opinions  regarding  the  proposals 
in  the  NPRM.  The  general  views  held  by 
PaM  121  certificate  holders  are 
characterized  by  the  comments 
submitted  by  the  Air  Transport 
Association  of  America  (ATA).  ATA 


supports  the  FAA's  comprehensive  drug 
Resting  program  and  favors  an 
opportunity  for  rehabilitation  only  for 
those  employees  who  volunteer  for 
rehabilitation.  In  the  area  of  EAP 
services.  Part  121  certificate  holders 
generally  favor  flexibility  and  latitude 
for  an  employer  to  design  a  company 
EAP.  American  Airlines,  however, 
favors  industry-wide  standard  EAP 
requirements. 

Most  Part  135  certificate  holders  and 
small  aviation  businesses  object  to  the 
drug  testing  requirements  proposed  in 
tiie  NPRM.  The  Regional  Airline 
Association  (RAA).  which  represents 
many  Part  135  certificate  holders, 
opposes  random  testing;  RAA  also 
suggests  that  the  random  selection  rate 
be  set  at  a  rate  less  than  the  maximum 
125  percent  rate  proposed  in  the  NPRM 
if  the  FAA  mandates  a  random  testing 
requirement  The  Primary  objection  of 
Part  135  certificate  holders  and  small 
businesses  is  to  the  proposed 
requirement  to  offer  an  opportunity  for 
rehabilitation  to  an  employee.  These 
organizations  oppose  memdated 
rehabillation  because  of  the  economic 
burden  that  would  be  imposed  on  a 
small  operator.  The  National  Air 
Transport  Association  (NATA)  suggests, 
in  its  June  2, 1988  testimony,  that  Part 
135  certificate  holders  employing  100  or 
fewer  covered  employees  should  be 
exempted  fi-om  all  requirements  of  the 
proposed  anti-drug  program. 

Grace  Flying  Service,  Inc.,  a  Part  135 
certificate  holder  conducting  single- 
engine  air  taxi  services,  flight 
instruction,  and  aerial  application 
services,  opposes  drug  testing  of 
employees.  Grace  Flying  Service 
strenuously  objects  to  any  drug  tests, 
whether  scheduled  or  random,  and 
would  be  reluctant  to  test  its  employees 
even  if  testing  is  mandated  by  the  FAA. 

The  National  Business  Aircraft 
Association  (NBAA)  concurs  with  the 
FAA's  anti-drug  program  with  certain 
reservations.  NBAA  primarily  is 
concerned  about  the  constitutionality  of 
random  drug  testing  and  the  FAA's 
reliance  on  laboratory  testing  results 
that  may  be  unreliable  in  detecting 
drugs  or  drug  metabolites  proposed  to 
be  analyzed  in  the  NPRM. 

Individual  Commenters.  The  FAA 
received  170  comments  fit)m  individuals. 
The  majority  of  these  individuals  are 
pilots  employed  by  major  airlines  and 
self-employed  pilots  who  would  be 
subject  to  the  requirements  of  the 
proposed  rule.  The  FAA  also  received 
comments  from  general  aviation  pilots 
and  individuals  who  are  not  employed 
in  the  commercial  aviation  industry.  The 
vast  majority  of  the  individual 


commenters  oppose  the  drug  testing 
requirements  of  the  proposed  rule  based 
on  constitutional  objections,  failure  of 
the  FAA  to  demonstrate  a  drug  problem 
in  the  aviation  community,  and 
perceived  inaccuracies  of  drug  testing 
collection  and  analysis.  A  minority  of 
individual  commenters  generally 
support  the  FAA's  anti-drug  proposals 
and  primarily  support  the  testing 
requirements.  These  individuals  are 
private  citizens  or  consumers  who  base 
their  support  on  the  need  to  ensure  that 
aviation  personnel  are  drug  free, 
particularly  on  the  job.  The  strongest 
individual  support  is  expressed  by 
letters  from  the  family  and  friends  of  a 
passenger  who  was  Idlled  in  the  crash  of 
Continental  Air  Express  Flight  2286  near 
Durango,  Colorado.  The  comments  from 
the  family  and  friends  of  the  deceased 
passenger  urge  the  FAA  to  do 
everything  within  its  statutory  authority 
to  prevent  a  similar  tragedy  in  the 
future. 

Specific  Issues 

Discussion  of  the  constitutional  issues 
regarding  random  and  periodic  drug 
testing.  A  number  of  conunenters  have 
questioned  the  constitutionality  of  drug 
testing  programs  for  aviation  personnel. 
Although  the  state  of  the  case  law  is  still 
evolving  in  rapid  fashion  and  no 
definitive  Supreme  Court  resolution  of 
many  relevant  and  complex  issues  has 
been  achieved,  the  FAA  feels  confident 
that  testing  required  under  this  rule  will 
pass  constitutional  scrutiny.  The  FAA 
recognizes  that  there  are  legitimate  and 
significant  constitutional  concerns 
surrounding  drug  testing  in  general  and 
random  drug  testing  as  a  specific 
component  of  drug  testing.  The  FAA 
acknowledges  the  current  widescale 
litigation  and  apparent  disparate 
judicial  opinions  on  drug  testing 
programs. 

FAA  Response.  The  principles  of  the 
Fourth  Amendment  to  the  U.S. 
Constitution  are  paramount  in 
scrutinizing  the  fundamental  legality  of 
many  drug  testing  programs.  As  a 
threshold  legal  matter,  the  Fourth 
Amendment  appUes  to  "searches" 
conducted  or  mandated  by  the 
government  and  protects  individuals 
against  "unreasonable  searches  and 
seizures."  Action  of  a  private  party  does 
not  constitute  State  (or  Federal)  action 
unless  there  exists  a  close  nexus 
between  the  state  and  the  action  in 
question.  Jackson  v.  Metropolitan 
Edison.  419  U.S.  345  (1974);  Moose  Lodge 
No.  107  V.  Irvis.  407  U.S.  163  (1972). 

Assuming  that  the  drug  testing 
programs  called  for  under  the  final  rule 
do  impUcate  the  government  a  second 
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issue  then  arises  concerning  whether 
urine  tests  under  these  programs  are 
"searches"  within  the  meaning  of  the 
Fourth  Amendment.  Although  most 
courts  to  address  the  issue  to  date  have 
ruled  that  toxicological  testing  of 
employees  for  the  purpose  of 
determining  fitness  for  duty  is  a  search 
within  the  meaning  of  the  Fourth 
Amendment,  the  issue  is  not  entirely 
settled.  See  Wyman  v.  James.  400  U.S. 
309.  317-338  (1971)  {government  welfare 
caseworker's  "home  visit"  as  a 
precondition  for  assistance  payments  is 
not  a  Fourth  Amendment  search).  See 
also,  Lowom  v.  City  of  Chattanooga, 
846  F.2d  1539. 1553-1554  (6th  Cir.  1988) 
(Guy.  J.,  dissenting),  panel  decision 
vacated  and  rehearing  en  banc  ordered. 
(August  3. 1988);  National  Treasury 
Employees  Union  v.  von  Raab.  808  F.2d 
1057. 1060. 1062  (5th  Cir.  1987) 
(Higginbotham.  j..  concurring).  Cf.  Mack 
V.  United  States.  F.B.I..  814  F.2d  120. 125 
n.2  (2nd  Cir.  1987). 

Also  assuming,  arguendo,  that  urine 
tests  of  aviation  personnel  for  illegal 
drugs  are  "searches"  within  the  meaning 
of  the  Fourth  Amendment,  it  is  clear  that 
while  searches  ordinarily  must  be 
conducted  pursuant  to  a  warrant  issued 
on  probable  cause  grounds,  such  a 
requirement  is  not  always  necessary. 
Almeida-Sanchez  v.  United  States.  413 
U.S.  266.  277  (1973)  (Powell,  J.. 
concurring).  Where,  for  example,  "*  *  ' 
the  burden  of  obtaining  a  warrant  is 
likely  to  frustrate  the  governmental 
purpose  behind  the  search  *  *  *." 
[Camera  v.  Municipal  Court.  387  U.S. 
523,  533  (1967)],  the  Supreme  Court  has 
routinely  held  that  a  warrant  is  not 
required  by  the  Fourth  Amendment.  See 
e.g..  Griffin  v.  Wisconsin.  107  S.Ct.  3164. 
3167  (1987);  New  Jersey  v.  T.L.O..  469 
U.S.  325.  340  (1985).  The  Supreme  Court 
has  likewise  found  that  the  probable 
cause  standard  is  inappropriate  where  it 
would  defeat  the  purpose  that  the 
search  is  designed  to  achieve.  See  e.g.. 
New  Jersey  v.  T.LO.,  469  U.S.  at  340- 
342;  O'Connor  v.  Ortega.  107  S.Ct.  1492. 
1501-1502  (1987)  (plurality  opinion) 
(upholding  the  search  of  a  public 
employee's  office  for  work-related 
noninvestigatory  reasons  on  less  than 
probable  cause  grounds);  United  States 
V.  Martinez-Fuerte.  428  U.S.  543,  560-561 
(1976)  (footnotes  omitted)  (while  "*  *  * 
some  quantum  of  individualized 
suspicion  is  usually  a  prerequisite  to 
constitutional  search  or  seizure,)  *  *  * 
the  Foiu-th  Amendment  imposes  no 
irreducible  requirement  of  such 
suspicion"). 

Rather.  "(t]he  fundamental  command 
of  the  Fourth  Amendment  is  that 
searches  and  seizures  be  reasonable 


•  *  V"  New  Jersey  v.  T.L.O..  469  U.S.  at 
340.  In  determining  the  reasonableness 
of  a  search,  the  Supreme  Court  has 
repeatedly  stressed  the  importance  of 
the  facts  particular  to  the  search  while 
acknowledging  that  the  test  of 
reasonableness  "*  *  *  is  not  capable  of 
precise  definition  or  mechanical 
application."  Bell  v.  Wolfish.  441  U.S. 
520,  559  (1979).  bi  analyzing  a  drug 
testing  program.  "*  *  *  what  is 
reasonable  depends  on  the  context 
within  which  a  search  takes  place." 
New  Jersey  v.  T.LO..  469  U.S.  at  337. 
In  scrutinizing  whether  particular 
searches  comport  with  the  Fourth 
Amendment,  courts  have  adopted  a 
balancing  test.  In  general,  to  support  a 
claim  that  a  search  of  an  individual  or 
the  individual's  property  is  reasonable, 
the  government  must  demonstrate  that, 
on  balance,  the  public's  legitimate 
interest  in  conducting  the  search 
outweighs  the  individual's  legitimate 
expectation  of  privacy.  See  e.g..  United 
States  V.  Montoya  de  Hernandez.  473 
U.S.  531,  537  (1985);  United  States  v. 
Villamonte-Marquez.  462  U.S.  579.  588 
(1983);  Delaware  v.  Prouse.  440  U.S.  648, 

654  (1979).  Thus,  the  courts  must 

consider  the  scope  of  the  particular 
intrusion,  the  manner  in  which  it  is 
conducted,  the  justification  for  initiating 
it.  and  the  place  in  which  it  is 
conducted."  Bell  v.  Wolfish.  441  U.S.  at 
559. 

Viewed  in  this  light,  it  is  beyond 
dispute  that  the  public  has  an  overriding 
interest  in  assuring  that  sensitive  safety- 
and  security-related  aviation  personnel 
perform  their  duties  free  of  illegal  drugs. 
The  drug  problem  in  society  in  general 
and  evidence  of  drug  use  in  the  aviation 
industry  in  particular  are  documented 
elsewhere  in  the  preamble  of  this  final 
rule.  The  impairing  effects  of  illegal 
drugs  and  the  substantial  risks  to  public 
safety  posed  by  aviation  employees  who 
use  illegal  drugs  underlies  the 
compelling  governmental  interests  in 
promulgating  this  final  rule. 

In  contrast,  the  drug  testing 
requirements  of  the  final  rule  involve  a 
minimal  invasion  of  privacy.  As  the 
Supreme  Court  has  indicated,  where 
searches  are  undertaken  in  situations 
where  individualized  suspicion  is 
lacking,  other  safeguards  must  be  relied 
upon  to  ensure  that  the  discretion  of  the 
party  conducting  the  search  is  properly 
defined  and  the  scope  of  the  search  is 
limited.  See  Delaware  v.  Prouse,  440 
U.S.  at  654-655  (footnote  omitted);  New 
York  V.  Burger,  107  S.Ct.  2636.  2648 
(1987).  The  drug  testing  requirements  of 
the  final  rule  place  significant 
constraints  on  an  employer's  discretion 
in  conducting  drug  testing.  For  example. 


the  requirement  for  random  drug  testing 
calls  for  selection  of  an  employee  to  be 
tested  in  a  scientifically-acceptable 
manner,  such  as  use  of  a  computer- 
based  random  number  generator. 
Requirements  for  testing  based  on 
reasonable  cause  or  postaccident  testing 
also  are  severely  circumscribed  in  order 
to  limit  an  employer's  discretion  in 
administering  such  tests  to  employees. 
Also,  the  FAA  will  review  the  actual 
employer  anti-drug  programs,  required 
to  be  submitted  to  the  agency  in 
accordance  with  provisions  of  the  final 
rule,  to  ensure  that  discretion  is  in  fact 
limited  in  the  administration  of  drug 
tests  under  these  programs.  Cf  National 
Treasury  Employees  Union  v.  Reagan, 
No.  86-405a  slip  op.  at  14  (E.D.La.  April 
29. 1988)  (holding  that  the 
constitutionality  of  Executive  Order 
requiring  Federal  agencies  to  establish 
drug  testing  programs  for  Federal 
employees  was  not  ripe  for  review  since 
each  agency  had  not  implemented  a 
finalized,  particular  plan). 

The  actual  testing  procedures  that 
each  employer  is  required  to  implement 
under  this  final  rule  also  are  tailored 
narrowly  to  respect  an  employee's 
reasonable  expectation  of  privacy.  The 
DOT  procedures  governing  collection  of 
urine  samples,  which  are  based  on  the 
DHHS  guidehnes.  are  carefully  designed 
to  preserve  privacy  while  protecting  the 
integrity  of  the  sample.  The  final  rule 
contains  a  number  of  important 
employee  safeguards,  including  privacy 
during  collection  under  the  majority  of 
circumstances,  stringent  laboratory 
safeguards,  and  provisions  for 
challenging  results.  Other  employee 
drug  testing  programs  incorporating  the 
collection  and  testing  procedures  of  the 
DHHS  guidelines  have  been  upheld 
against  constitutional  attack.  The  DOT 
procedures  so  closely  resemble  the 
DHHS  guidelines  in  all  pertinent 
respects  that  the  Department  of 
Transportation  is  confident  that  these 
procedures  also  will  be  upheld.  See 
American  Federation  of  Government 
Employees  v.  Dole,  670  F.Supp.  45 
(D.D.C.  1987),  appeal  docketed,  No.  87- 
5417  (D.C.Cir.  Dec.  11. 1987)  (upholding 
the  constitutionality  of  the  Department 
of  Transportation  program  for  random 
drug  testing  of  safety-  and  security- 
sensitive  agency  employees);  National 
Association  of  Air  Traffic  Specialists  v. 
Dole.  2  Ind.Emp.Rts.  Cases  (BNA)  68 
(D.Alaska  1987)  (denying  a  motion  for  a 
preliminar>'  injunction  against  the  FAA's 
use  of  urinalysis  drug  testing  as  part  of, 
an  annual  physical  examination  of  the 
agency's  air  traffic  specialists). 

Equally  significant  is  the  fact  that 
urine  drug  testing  of  sensitive  safety- 


and  security-related  employees  is  to  be 
conducted  in  the  "context"  of  the 
employment  relationship.  As  the 
Supreme  Court  has  pointed  out.  "[t]he 
operational  realities  of  the  workplace 
*  *  *  may  make  some  employees' 
expectation  of  privacy  unreasonable." 
O  Connor  v.  Ortega,  107  S.Ct.  at  1498. 
This  is  particularly  important  in 
circumstances  where  the  employee 
works  in  an  industry  in  which  his  or  her 
activities  are  subject  to  extensive 
regulation.  Thus,  persons  who  work  in 
such  "closely  regulated"  industries  have 
a  "reduced  expectation  of  privacy" 
[New  York  v.  Burger.  107  S.Ct.  at  2646] 
and.  "in  effect  consent[]  to  the 
restrictions  placed  upon  them" 
[Almeida-Sanchez  v.  United  States,  413 
U.S.  at  271].  For  these  very  reasons,  two 
Federal  courts  of  appeals  have  upheld 
urinalysis  testing,  in  the  absence  of 
particularized  suspicion,  in  industries 
where  pervasive  regulation  has  reduced 
an  employee's  expectation  of  privacy. 
See  Rushton  v.  Nebraska  Public  Power 
DisL,  844  F.2d  562.  566  (8th  Cir.  1988) 
(nuclear  plant  operators);  Shoemaker  v. 
Handel.  795  F.2d  1138. 1142  (3rd  Cir.), 
cert,  denied.  479  U.S.  986  (1986) 
(jockeys);  Policemen's  Benevolent 
Ass'n.,  Local 318  v.  Township  of 
Washington,  850  F.2d  133  (3rd  Cir.  1988) 
(police  officers). 

It  is  beyond  dispute  that  aviation  has 
always  been  subject  to  pervasive 
regulation  by  the  government  and  by 
employers  themselves.  As  one  Federal 
district  court  has  noted: 

(tjhe  rationale  of  the  Third  Circuit 
upholding  drug  urinalysis  for  jockeys  in  order 
to  protect  the  integrity  of  horse  racing  is  even 
more  compelling  when  the  public  need  for  air 
safety  is  considered.  If  horse  racing  is 
recognized  as  a  closely  or  pervasively 
regulated  activity,  then  aviation  activities 
and  the  aviation  industry  are  as  much  or 
possibly  more  closely  regulated. 

Indeed,  the  creation  of  a  federal  agency 
charged  with  the  responsibility  for  ensuring 
safe  air  travel  reflects  the  public  interest  in 
air  safety.  *  *  *  [T]he  public  perception  of  air 
safety  not  only  is  critical  to  the  airline 
industry  but  to  all  who  fly.  *  '  *  [Cjlose  and 
pervasive  regulation  of  aviation  related 
activities  is  well  established  and  *  *  *  air 
safety  relates  to  serious  risk  or  hazards 
which  require  close  and  constant  attention. 
National  Association  of  Air  Traffic  Control 
Specialists  v.  Dole.  2  Ind.  Emp.  Rts.  Cases 
(BNA)  at  78. 

The  FAA  recognizes  that  a  number  of 
Federal  and  State  courts  have  rejected 
government-mandated  drug  testing 
program  of  Fourth  Amendment  grounds. 
However,  even  courts  striking  drug 
testing  programs  have  recognized  that 
drug  testing  is  appropriate  in  other 
contexts.  See  e.g.,  Lowom  v.  City  of 
Chattanooga,  848  F.2d  at  1553-1554 


(Martin.  J.)  ("When  determining,  then, 
whether  a  mandatory  drug  search  is 
'reasonable,'  we  believe  that,  as  the 
costs  to  society  of  an  inpaired  employee 
increase,  the  requisite  level  of  suspicion 
that  a  drug  problem  exists  decreases."); 
Policemen 's  Benevolent  Ass  'n.  Local  318 
v.  Township  of  Washington.  672  F.Supp. 
779,  792  (D.N.J.  1987).  rev'd,  850  F.2d  133 
(3rd  Cir.  1988)  ("[T]he  need  to  prevent  a 
major  airline  disaster  presents  a  far 
more  compelling  rationale  than  those 
presented  by  the  municipality  in  support 
of  testing  its  police  officers.");  American 
Federation  of  Government  Employees  v. 
Meese,  No.  C-88-1419-SAW  (N.D.CaL 
June  16. 1988)  (issuing  a  preliminary 
injimction  against  a  Bureau  of  Prison 
plan  to  test  randomly  all  agency 
employees  but  nonetheless  noting  that 
"(tjhere  are  cases  in  which  compulsory 
drug  testing  may  be  justified  in  the 
interest  of  public  safety  or  security." 
Memorandum  opinion  at  2). 

The  FAA  also  is  aware  of  the  recent 
Ninth  Circuit  decision  holding 
unconstitutional  regulations 
promulgated  by  the  Federal  Railroad 
Administration — mandating  blood  and 
urine  tests  of  railroad  employees  who 
are  involved  in  certain  train  accidents 
and  fatal  incidents  and  authorizing 
breath  and  urine  tests  after  certain 
accidents,  incidents,  and  inile 
violations — because  the  rules  do  not 
require  a  showing  of  "particularized 
suspicion"  drug  or  alcohol  impairment 
prior  to  testing.  Railway  Labor 
Executive' Association  v.  Burnley,  839 
F.2d  575  (9th  Cir.).  cert  granted,  108 
S.Ct.  2033  (1988).  The  Ninth  Circuit 
based  its  views,  in  part,  on  the 
proposition  that  "*  *  *  the  vast  bulk  of 
[railroad]  safety  regulation  is  directed  at 
owners  and  managers  of  railroads,  not 
employees."  Id.  at  585.  The  U.S. 
government  disagrees  with  the  Ninth 
Circuit  panel's  decision,  which  is 
contrary  to  rulings  in  other  Federal 
appellate  courts.  Moreover,  contrary  to 
the  Ninth  Circuit's  views  of  the  Federal 
Railroad  Administration's  jurisdiction 
over  railroad  employees,  FAA's 
jurisdiction  over  employees  in  the 
aviation  industry  is  clear  and  should  not 
be  subject  to  challenge  on  this  basis. 

The  Supreme  Court  has  granted  the 
government's  petition  for  a  writ  of 
certiorari  in  Railway  Labor  Executives' 
Association  v.  Burnley  and  has  ordered 
that  this  case  be  ai^ed  this  term  "in 
tandem"  with  National  Treasury 
Employees  Union  v.  von  Raab,  816  F.2d 
170  (5th  Cir.  1987).  cert,  granted.  108 
S.Ct.  1072  (1988)  (upholding  drug  testing 
of  applicants  for  critical  safety  or 
security  sensitive  positions  in  the  U.S. 
Customs  Service).  Decisions  in  these 
cases  may  not  be  forthcoming  until  the 


spring  of  1969.  However,  in  the  absense 
of  Supreme  Court  guidance,  the  FAA 
remains  convinced  that  the  need  for 
drug  testing  by  urinalysis  in  the  aviation 
industry  to  determine  fitness  for  duty  of 
sensitive  safety-or  security-related 
employees  and.  thereby,  to  ensure 
public  safety  clearly  outweighs  the 
privacy  interest  of  individuals  in  this 
class. 

While  not  totally  free  from  doubt,  it  is 
the  opinion  of  the  Department  of 
Transportation  that  the  FAA's  anti-drug 
program,  and  similar  regimens  proposed 
by  other  administrations  within  the 
Department  will  be  determined  to  be 
constitutional.  The  critical  need  for 
properly-administered  drug  testing  to 
ensure  that  employees  in  the 
transportation  industry  do  not  have 
drugs  or  drug  metabolites  in  their 
system  while  performing  sensitive 
safety-  and  secuirity-related  functions 
outweighs  the  reduced  privacy  interest 
of  these  employees. 

Lack  of  Evidence  of  a  Drug  Problem 
in  the  Aviation  Industry.  Nearly  every 
commenter  who  opposes  drug  testing  in 
general,  and  random  testing  in 
particular,  and  even  commmters  who 
support  the  comprehensivemxig  testing 
proposals,  raise  the  issue  of  lack  of 
evidence  of  a  drug  problem  in 
commercial  aviation.  On  this  basis,  the 
commenters  assert  that  the  FAA  can  not 
justify  the  comprehensive  proposals 
contained  in  the  NPRM.  ALPA.  the 
Aircraft  Owners  and  Pilots  Association. 
(AOPA),  and  the  organizations 
representing  flight  attendants  maintain 
that  the  industry  should  police  itself  in 
the  area  of  drug  use  and  abuse. 

FAA  Response.  The  FAA  made  no 
attempt  to  obscure  the  lack  of 
widespread  evidence  of  drug  use  or 
abuse  among  conmiercial  aviation 
personnel.  However,  after  pubUcation  of 
the  NPRM  in  the  Federal  Register  on 
March  14, 1988.  federal  investigators 
released  preliminary  data  showing  that 
the  captain  of  Continental  Air  Express 
Flight  2286.  which  crashed  in  Durango, 
Colorado  on  January  19, 1988.  may  have 
been  impaired  by  drugs  while  operating 
the  aircraft.  A  preliminary  report  of  the 
National  Transportation  Safety  Board 
(NTSB)  indicates  that  toxicological  test 
results  show  that  the  captain  of  Flight 
2286  had  cocaine  and  a  cocaine 
metabolite  in  his  system  at  the  time  of 
the  crash.  Seven  passengers  and  the 
pilot  and  copilot  died  in  the  accident. 

In  1983,  the  NTSB  issued  an  Aircraft 
Accident  Report  (NTSB/AAR-84/ll)  on 
the  crash  of  Central  Airlines  Flight  27  in 
Newark.  New  Jersey,  on  March  30. 1983. 
The  NTSB  determined  that  the  probable 
cause  of  the  crash  of  the  Gates  Lear  jet 
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nonscheduled.  cargo-carrying  aircraft 
included  "impairment  of  the  flight 
crew's  judgment,  decisionmaking,  and 
flying  abilities  by  a  combination  of 
physiological  and  psychological 
factors."  The  NTSB  did  not  conclude 
that  drug-impaired  performance  was  the 
sole  cause  of  the  crash.  However,  the 
report  does  state  that  test  results 
indicate  that  the  captain  had  used 
marijuana  and  the  copilot  had  used,  or 
been  exposed  to.  marijuana  within  the 
24  hours  preceding  the  crash.  Also, 
toxicological  tests  indicate  that  the 
copilot's  urine  showed  evidence  of 
contra-indicated  use  of  an  antihistamine 
drug. 

Additional  evidence  of  illegal  drug  use 
by  individuals  employed  in  the  airline 
industry  appeared  in  the  fall  of  1986. 
when  a  series  of  articles  in  the 
Pittsburgh  Press,  based  on  interviews 
with  emergency  room  staffs  at  area 
hospitals,  highlighted  23  cases  of  airiine 
flight  crew  drug  abuse.  Twenty  of  those 
cases  involved  cocaine  overdoses,  two 
were  heroin  reactions,  and  one  dealt 
with  Valium  and  alcohol.  Twelve  cockpit 
crewmembers  and  eleven  cabin 
crewmembers  were  among  those  treated 
by  Pittsburg  area  hospitals  for  drug  use. 
Personnel  at  those  hospitals  also 
indicated  that  they  had  treated 
numerous  cases  of  drug  abuse  among 
non-flight  employees,  such  as 
mechanics.  The  Pittsburgh  Press  also 
8ur\'eyed  17  drug  treatment  clinics 
across  the  country  and  found  that  more 
than  69  pilots  had  been  treated  for 
cocaine  addiction.  A  subsequent  FBI 
investigation  of  drug  use  in  the 
Pittsburgh  area  produced  evidence  that 
a  number  of  airline  employees,  including 
cockpit,  cabin,  and  ground 
crewmembers.  had  used  cocaine, 
marijuana,  and  other  illegal  drugs, 
sometimes  on  duty  or  shortly  before 
reporting  for  duty. 

TTie  NPRM  also  included  comments 
by  a  Part  121  and  Part  135  certificate 
holder  that  implemented  an 
unannounced  drug  testing  program 
applicable  to  its  employees.  This 
company  reported  that  2.5  percent  of  its 
180  pilots  and  4  percent  of  its  240 
mechanics  tested  positive  for  a  trace,  or 
more,  of  illegal  drug  in  their  system. 
Data  from  the  airline  industry  regarding 
preemployment  screening  of  applicants 
for  various  positions  indicate  that  the 
number  of  positive  drug  tests  ranges 
from  4.2  percent  to  20  percent  with 
results  as  high  as  25  percent  to  30 
percent  in  some  geographical  locations. 
Although  this  data  does  not  show  an 
overwhelming  drug  problem  in 
commercial  aviation,  it  does  show 
concrete  evidence  of  drug  use  in  the 


commercial  aviation  sector.  The  FAA 
recognizes  that  commercial  aviation 
personnel  operate  in  a  professional  and 
highly-regulated  environment.  However, 
pursuant  to  the  FAA's  statutory 
mandate  to  ensure  aviation  safety,  the 
FAA  also  must  acknowledge  that 
commercial  aviation  personnel  are  not 
immune  to.  nor  insulated  from,  drug  use 
or  abuse  that  may  affect  safety-critical 
job  performance.  The  FAA  believes  that 
any  drug  use  in  commercial  aviation 
warrants  preventive  and  proactive 
intervention  by  the  FAA  to  ensure 
aviation  safety.  The  FAA  believes  that 
this  view  is  not  inconsistent  with  the 
increasing  awareness  of  several 
aviation  employers  who  currently  have, 
as  disclosed  in  their  comments,  basic 
drug  testing  and  employee  rehabilitation 
programs  for  their  employees. 

Although  not  a  universally-expressed 
opinion  among  the  commenters.  ATA 
"fully  embrace[s]  the  philosophy, 
expressed  in  the  NPRM.  that  individuals 
who  wish  to  work  in  aviation  activities 
that  involve  the  safety  of  passengers,  co- 
workers, and  others  must  not  use  illicit 
drugs,  even  while  off-duty."  Several 
commenters.  including  RAA,  note  that  to 
the  extent  any  drug  use  is  occurring  in 
the  aviation  industry,  it  is  a  "safety 
Issue  and  it  is  well  within  the  purview  of 
the  FAA  to  develop  a  comprehensive, 
nationally  applicable  set  of  regulations." 
The  Equal  Employment  Advisory 
Council  (EE.\C)  believes  that  the 
workplace  is  an  appropriate 
environment  to  intervene  in  the  process 
of  individual  substance  abuse.  I^AC 
also  believes  that  the  FAA  has  correctly 
concluded  that  the  purpose  of  drug 
testing  is  not  to  determine  that  an 
employee  is  impaired  by  drugs  at  the 
time  of  testing.  Instead,  testing  is  used  to 
enable  an  employer  rationally  to 
determine  if  an  employee  has  used  drugs 
and  to  conclude  reasonably  that  there  is 
a  possibility  of  future  impairment  based 
on  subsequent  use. 

Comments  that  the  Proposed  Rules 
are  Politically-Motivated.  The  FAA 
received  many  comments  that  state  that 
the  comprehensive  anti-drug  program 
proposed  by  the  FAA  is  based  solely  on 
political  perceptions  and  goals.  The 
commenters  stress  that  DOT  and  the 
FAA  have  surrendered  to  the  public 
hysteria  over  drug  use  and  unfavorable 
press  reports  of  drug  use  in  the  aviation 
industry. 

FAA  Response.  Because  this  issue  is 
raised  so  frequently  by  the  commenters. 
the  FAA  chooses  to  address  these 
comments  although  they  are  beyond  the 
scope  of  the  rulemaking.  The  war 
against  drugs  is  one  of  this 
Administration's  top  priorities.  Also, 


Congress  has  enacted  a  substantial 
amount  of  legislation  to  address  the  use, 
distribution,  importation,  and 
interdiction  of  drugs  in  the  United  States 
and  is  considering  enactment  of 
additional  legislation.  Moreover,  a 
significant  number  of  public  opinion 
polls  indicate  that  the  American  public 
is  deeply  concerned  about  the  effect  of 
drug  use  by  individuals  in  critical  safety 
occupations,  including  aviation.  The  fact 
that  the  Administration,  Congress,  and 
the  public  are  concerned  about  drug  use 
is  noteworthy.  However,  the  FAA  is 
issuing  the  comprehensive  anti-drug 
program  in  this  final  rule  because  it  is 
consistent  with  the  FAA's  statutory  duty 
to  promulgate  minimum  standards  to 
ensure  and  promote  aviation  safety. 

DHHS  Guidelines.  The  FAA  received 
numerous  comments,  including 
comments  from  drug  testing  laboratories 
and  companies  supplying  drug  testing 
equipment,  on  the  guidelines  for  drug 
testing  promulgated  by  the  Department 
of  Health  and  Human  Services  (DHHS). 
Many  of  the  commenters  state  that  the 
certification  requirements  for  drug 
testing  laboratories  are  too  rigid 
because  the  DHHS  guidelines  require 
laboratories  to  have  the  capability  to  do 
both  initial  and  confirmation  testing  at 
the  same  laboratory  site.  The  Director  of 
the  Santa  Maria  Public  Airport  District 
and  Psychemedics  Corporation,  a 
commenter  at  the  San  Francisco  public 
hearing,  suggest  that  the  FAA  use 
analysis  of  hair,  in  lieu  of  urinalysis 
testing,  to  test  for  drugs  on  the  basis  that 
hair  analysis  may  be  more  accurate  and 
more  reliable.  Psychemedics 
Corporation  proposes  that  analysis  of 
hair  samples  would  produce  more 
complete  results  because  hair  contains  a 
"longitudinal"  history  of  drug  use  that 
could  reveal  drug  use  in  excess  of  90 
days  before  analysis.  This  commenter 
also  notes  that  the  two-step  process  of 
immunoassay  and  GC/MS  analysis 
would  still  be  used;  the  only  change 
would  be  the  material  that  was 
analyzed.  Federal  Express  strongly 
opposes  implementation  of  the  DHHS 
guidelines  because  they  are  overly- 
burdensome  on  carriers  with  operations 
in  multiple  locations. 

Some  commenters  also  state  that  a 
split  sample  should  be  obtained  from 
each  individual  in  order  to  ensure  the 
accuracy  of  the  analysis.  Several 
commenters  raise  the  issue  that 
specimens  may  be  used  by  an  employer 
to  test  for  physiological  states,  including 
epilepsy  and  pregnancy,  to  discriminate 
against  applicants  and  employees.  A 
few  commenters  consider  the 
requirement  of  "monitored"  specimen 
collection,  whether  by  listening  to  or 


directly  observing  an  individual,  to  be 
embarrassing  and  intrusive. 

The  AMA  opposes  the  proposal  to 
require  employers  to  comply  with  the 
DHHS  gtiidelines.  The  AMA  states  that 
these  requirements  would  result  in  an 
undue  hardship  on  aviation  medical 
examiners  who  must  comply  with  chain- 
of-custody  procedures  designed  to 
ensure  the  integrity  of  the  specimen. 

The  NTSB  strongly  concurs  in  the 
requirement  that  drug  testing 
laboratories  that  analyze  specimens 
pursuant  to  the  drug  testing  program 
must  meet  the  scientific  and  technical 
DHHS  guidelines  and  must  be  certified 
by  the  Department  of  Health  and 
Human  Services.  Insofar  as  the  DHHS 
guidelines  are  inconsistent  with  other 
NTSB  comments,  the  NTSB  recommends 
that  the  FAA  revise  the  guidelines  for 
the  industry  drug  testing  program.  ATA 
agrees  that  only  DHHS-approved  labs 
should  be  used  for  analyzing  specimens 
but  that  the  DHHS  guidelines  should  be 
tailored  to  accommodate  the  particular 
needs  of  the  aviation  industry. 

The  SYVA  Company  and  Drug 
Screening  Systems.  Inc.  submitted 
comments  to  the  FAA  on  the  DHHS 
guidelines.  Both  companies  are  involved 
in  the  manufacture  and  supply  of  drug 
screening  systems  and  equipment.  These 
companies  urge  caution  in  the  FAA's 
proposal  to  adopt  the  DHHS  guidelines 
based  on  the  restrictive  and  possibly 
burdensome  nature  of  the  requirements 
on  employers  required  to  conduct  drug 
tests  pursuant  to  the  rule.  These 
companies  address  several  issues, 
including  batch  requirements,  on-site 
collection,  threshold  drug  levels,  and 
development  of  new  testing  procedures 
not  permitted  under  the  current  DHHS 
guidelines. 

IFFA  feels  strongly  that  the  Enzyme 
Multiplied  Immunoassay  Technique 
(EMI'T)  test  should  not  be  used  as  part  of 
laboratory  analysis  of  specimens 
because  the  test  detects  only  the 
presence  of  a  drug  metabolite  of  the 
active  drug  and  it  often  results  in  false- 
positive  results,  false-negative  results,  or 
misidentified  results. 

ALPA  generally  supports  the  proposal 
to  make  the  DHHS  guidelines  applicable 
to  collection  and  analysis  of  specimens. 
However,  ALPA  believes  that  the  FAA's 
regulation  should  contain  additional 
employee  safeguards.  First,  the 
regulation  should  require  split  samples 
during  collection.  Second,  the  regulation 
should  require  that  threshold  drug  levels 
determined  by  a  confirmation  test  be 
consistent  with  the  initial  test  to  account 
for  quantitative  discrepancies  in  test 
results  that  are  not  attributable  to 
deterioration  of  the  sample.  Third,  ALPA 
suggests  that  an  employee  should  be 


able  to  present  the  results  of  an 
independent  test  result  to  an  MRO 
during  review  of  test  results  to 
determine  the  validity  of  a  positive  test 
result.  Fourth,  the  regulation  should 
allow  labor  and  management,  through 
collective  bargaining,  to  inspect 
laboratories  and  to  perform  quality 
control  and  administrative  functions 
related  to  any  anti-drug  program. 

Labor  unions,  including  TWU  and  the 
Teamsters  Union,  advocate 
development  and  implementation  of 
separate  or  additional  guidelines  to 
safeguard  the  selection  and  performance 
of  laboratories  analyzing  specimens  for 
drugs  or  drug  metabolites. 

EEAC  beheves  that  the  DHHS 
guidelines  are  a  valuable  contribution  to 
the  goal  of  establishing  procedural 
norms  in  collection  and  testing  of 
specimens.  However,  EEAC  beheves 
that  employers  should  establish 
individual  procedures  to  ensure  the 
integrity  of  a  sample  and  its  analysis. 
EEAC  emphasizes  that  it  is 
inappropriate  for  the  FAA  to  impose 
such  detailed  requirements  on  private 
employers. 

FAA  Response.  In  the  NPRM,  the  FAA 
proposed  that  all  collection  of 
specimens  and  drug  testing  take  place  in 
accordance  with  the  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs"  published  by  the 
Department  of  Health  and  Human 
Services  (53  FR  11970;  April  11. 1988). 
The  DHHS  guidelines  describe  the 
collection  and  testing  procedures 
applicable  to  all  drug  testing  in  the 
Federal  government,  and  they  include 
safeguards  for  the  accuracy  and  privacy 
of  collection  and  testing. 

The  Department  of  Transportation  has 
determined  that  certain  modifications  of 
the  DHHS  guidelines  are  appropriate  in 
the  context  of  this  and  other  DOT- 
operating  administration  drug-free 
workplace  regulations.  The  result  will 
be  the  DOT  "Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs."  which  will  be  codified  at  49 
CFR  Part  40.  These  DOT  procedures  are 
intended  to  preserve,  to  the  greatest 
extent  practicable,  the  important 
safeguards  provided  by  the  DHHS 
guidelines. 

Some  of  the  modifications  to  the 
DHHS  guidelines  will  be  editorial  in 
nature  (e.g.,  references  to 
responsibilities  of  "agencies"  are 
changed  to  references  to  "employers"). 
Other  modifications  are  intended  to  take 
into  account  differences  in  the  situations 
of  Federal  agencies  and  DOT-regulated 
industries.  For  example,  in  testing  at 
remote  sites,  DOT-regulated  industries 
may  find  it  necessary  to  conduct  some 
kinds  of  testing  in  medical  facilities  or 


through  the  use  of  mobile  units,  rather 
than  the  more  permanent  collection  sites 
contemplated  by  the  DHHS  guidelines. 
It  may  not  be  practicable  for  regulated 
employers  to  maintain  on-site 
permanent  logbooks.  Consequently,  the 
DOT  procedures  would  permit 
alternative  collection  and  recordkeeping 
procedures  in  these  circumstances. 

The  Office  of  the  Secretary  in  the 
Department  of  Transportation  will 
pubhsh  elsewhere  in  today's  Federal 
Register  an  interim  final  rule  with 
request  for  comments  entitled, 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs."  that 
will  codify  the  Department  of  Health 
and  Human  Services  guidelines  for  drug 
testing  at  49  CFR  Part  40.  This  new  part 
will  set  forth  requirements  for  such 
things  as  specimen  collection 
procedures,  laboratory  procedures,  and 
quality  assurance  and  certification 
procedures.  The  rule  will  provide 
guidance  on  how  this  rule  shall  be 
implemented. 

During  the  comment  period  on  the 
FAA's  NPRM.  and  those  rules  proposed 
by  other  DOT  operating  administrations, 
comments  were  received  concerning  the 
DHHS  guidelines.  These  comments  are 
noted  in  this  preamble  and  also  will  be 
transferred  to  the  Department  of 
Transportation  to  be  incorporated  in  the 
docket  for  the  Office  of  the  Secretary 
(OST)  interim  final  rule  creating  49  CFR 
Part  40.  OST  will  respond  to  those 
comments,  as  well  as  comments 
received  during  the  comment  period  for 
Part  40,  in  its  notice  following  the  end  of 
that  comment  period. 

The  FAA  proposed  only  urine  testing 
in  the  proposals  contained  in  the  NPRM. 
The  suggestion  of  drug  testing  using 
analysis  of  hair  specimens  raises  an 
issue  within  the  expertise  of  the 
Department  of  Health  and  Human 
Services.  Thus,  at  this  time,  DOT  and 
the  FAA  do  not  intend  to  deviate  from 
urinalysis  as  the  technique  for 
determining  the  presence  of  drugs  or 
drug  metabolities  in  an  employee's 
system. 

The  FAA  acknowledges  the  AMA 
comments  regarding  the  inability  of  all 
aviation  medical  examiners  to  comply 
with  the  collection  and  chain-of-custody 
procedures  contained  in  the  DHHS 
guidelines  due  to  the  lack  of  appropriate 
facilities  for  collection.  The  FAA  does 
not  agree  with  the  AMA  that  the 
requirements  are  overwhelming  or 
overly-burdensome.  Although  the  AMA 
was  not  specific  regarding  its  objection 
to  the  collection  and  chain-of-custody 
procedures,  DOT  has  included 
provisions  in  the  DOT  procedures  to 
address  some  of  the  difficulties 
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associated  with  collection  and  chain-of- 
custody  procedures  that  may  not  have 
been  appropriate  for  private  entities. 
However,  the  FAA  and  DOT  believe 
that  strict  collection  and  chain-of- 
custody  procedures  are  critical  to  ensure 
the  integrity  and  identity  of  a  specimen 
provided  by  an  employee.  Thus,  DOT 
has  retained  these  protections  in  its 
modification  of  the  DHHS  guidelines. 
Moreover,  only  those  aviation  medical 
examiners  who  choose  to  provide  this 
service  to  commercial  aviation 
personnel  during  a  physical  examination 
are  required  to  conform  to  the  minimum 
procedures  contained  in  the  DOT 
procedures. 

Consistent  with  the  suggestion  of  the 
NTSB  and  other  commenters,  the 
Department  of  Transportation  will 
modify  the  DHHS  guidelines  to  tailor  the 
provisions  for  application  by  private 
entities.  The  DOT  procedures  will  not 
modify  the  basic,  technological  aspects 
of  the  rule  (e.g.,  DHHS  certification  of 
laboratories,  testing  methodologies, 
collection  procedures,  and  chain-of- 
custody  procedures).  Any  arguably 
substantive  changes  from  the  DHHS 
guidelines  will  be  included  only  to 
reduce  practical  and  administrative 
burdens  on  private  entities.  These 
changes  will  be  discussed  in  an 
ancillary  document  published  by  the 
Department  of  Transportation  in  the 
Federal  Register.  DOT  and  the  FAA 
believe  that  the  DOT  procedures  will 
provide  adequate  and  appropriate 
procedures  for  collection  and  testing  of 
samples.  Although  the  FAA  anticipates 
that  the  DOT  procedures  will  prove  to 
be  an  effective  and  efficient  method  of 
collection  and  testing,  experience  under 
the  testing  program  or  a  change  in  the 
circumstances  or  needs  of  the  industry 
may  warrant  further  regulatory  revisions 
in  the  future. 

Accuracy  of  Drug  Test  Results.  Many 
commenters  base  their  opposition  to 
drug  testing  on  the  perceived  inaccuracy 
of  analysis  and  test  results.  The 
commenters  include  the  issues  of  false- 
positive  test  results,  passive  inhalation 
of  illicit  drugs,  misidentification  of  licit 
drugs,  and  ingestion  of  food  substances, 
including  poppy  seeds,  resulting  in  a 
positive  drug  test  result. 

FAA  Response.  The  FAA  is  aware  of 
these  expressed  concerns  because  each 
of  these  issues  surfaced  in  the  early 
ISBOs  with  the  first  series  of  drug  testing 
programs  introduced  in  the  military  and 
the  private  sector.  In  the  early  years  of 
drug  testing  and  analysis,  laboratory 
security  and  analytical  procedures  had 
not  reached  today's  level  of 
sophistication.  False-positive  test  results 
occur  primarily  in  analysis  of  a 


specimen  during  an  initial  screening 
test,  although  contemporary  screening 
tests,  such  as  immunoassay  tests,  have 
become  extremely  accurate  and 
approach  99  percent  accuracy  levels. 
Despite  its  increased  accuracy,  the 
initial  screening  test  remains  a  less 
expensive  test  used  only  to  yield  a 
preliminary  indication  of  the  possible 
presence  of  drugs  or  drug  metabolites.  In 
order  to  ensure  the  integrity  and 
accuracy  of  any  test  result,  each  positive 
initial  screening  test  result  must  be 
confirmed  using  GC/MS  analysis  or 
another  confirmatory  procedure  that 
may  be  subsequently  approved  by 
DHHS  and  incorporated  into  the  DOT 
procedures.  The  GC/MS  confirmation 
test  is  an  extremely  accurate  and 
sophisticated  test  and  is  virtually  error- 
free  when  used  in  compliance  with  the 
DHHS  guidelines.  The  DOT  "Procedures 
for  Transportation  Workplace  Drug 
Testing  Programs"  (49  CFR  Part  40).  will 
be  essentially  identical  to  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs" 
published  by  the  Department  of  Health 
and  Human  Services  on  April  11, 1988. 

Employers  must  comply  with  the  DOT 
procedures  when  conducting  a  testing 
program  pursuant  to  the  final  rule.  Like 
the  DHHS  guidelines,  the  DOT 
procedures  will  provide  a  system  of 
checks  and  balances  during  collection 
and  analysis  of  si>ecimens.  This  system 
ensures  the  integrity  and  accuracy  of  the 
tests  using  appropriate  scientific 
methods  and  rigid  chain-of-custody 
procedures.  An  employer  may  only  use 
a  laboratory  that  complies  with  the  DOT 
procedures.  Also,  an  employer  may  only 
use  a  laboratory  that  has  been  certified 
by  DHHS  to  process  and  analyze 
specimens  required  by  the  FAA  rule. 
The  DOT  procedures  regarding  testing 
methodologies  and  technical  matters 
will  be  identical  to  the  DHHS  guidelines. 
Thus,  employers  will  be  able  to  use  any 
DHHS-certified  laboratory  since  the 
laboratories  will  not  necessarily  be 
required  to  use  different  analytical 
techniques  and  testing  methodologies 
for  different  entities  conducting  testing. 
The  Department  of  Transportation 
expects  that  sufficient  laboratories  will 
have  been  certified  for  drug  analysis  by 
the  Department  of  Health  and  Human 
Services  by  early  1989.  However,  the 
FAA  will  extend  the  compliance  dates 
contained  in  this  final  rule  if  DHHS  has 
not  certified  a  sufficient  number  of 
laboratories  to  efficiently  and  accurately 
process  and  analyze  specimens 
pursuant  to  the  requirements  of  this  final 
rule. 

Since  the  mid-19808,  laboratories  have 
become  increasingly  sophisticated  in 


their  analjrtical  methods  and  chain-of- 
custody  procedures.  Many  laboratories 
have  compiled  extensive  records 
demonstrating  scientific  accuracy  and 
protection  of  individual  specimens.  For 
example,  CompuChem  Laboratories,  a 
ir.ajor  drug  testing  laboratory,  has 
analyzed  over  500.000  urine  samples, 
conducting  discrete  testing  for  nine 
different  drugs  which  resulted  in  nearly 
five  million  distinct  analyses  of  these 
specimens,  since  1980.  CompuChem  also 
has  analyzed  approximately  750,000 
urine  samples  for  the  presence  of  two 
different  drugs,  resulting  in  nearly  1.5 
million  analyses  of  these  specimens, 
pursuant  to  its  contract  with  the 
military.  None  of  the  over  six  million 
analyses  performed  for  DOT,  the 
military,  and  other  private  and  public 
entities  has  resulted  in  a  false-positive 
test  result. 

In  late  1987,  a  CompuChem  clerical 
woricer  incorrectiy  labeled  two  samples 
that  belonged  to  DOT  employees. 
Within  hours  after  the  test  results  were 
questioned  by  the  medical  review 
officer,  CompuChem  and  the  medical 
review  officer  had  identified  emd 
corrected  the  error.  CompuChem  was 
not  satisfied  with  its  prompt  resolution 
of  the  error.  As  stated  in  its  comment  to 
the  NPRM.  CompuChem  has  instituted 
an  additional  system  of  review,  by 
CompuChem  personnel  and  computer 
checks,  to  ensure  that  "•  •  •  this  one  in 
a  million  error  will  not  reoccur." 

Another  drug  testing  firm,  PharmChem 
Laboratories,  has  conducted  over  eight 
million  nonmilitary  drug  tests 
nationwide.  In  its  statement  to  the  FAA 
during  the  public  hearing  held  in  San 
Francisco  on  June  9, 1988,  PharmChem 
notes  that  several  courts  have 
determined  that  die  GC/MS 
confirmation  test  is  "virtually  100 
percent  accurate,  assuming  that  proper 
chain-of-custody  procedures  are 
followed." 

The  FAA  does  not  believe  that  the 
issue  of  "passive  inhalation"  of 
marijuana  smoke  will  prove  to  be  a 
significant  issue  leading  to  false-positive 
test  results.  First,  PharmChem's 
statement  indicates  that  the  DHHS 
threshold  levels  that  would  result  in  a 
positive  drug  test  result  for  the  presence 
of  marijuana  or  marijuana  metabolites 
(to  be  incorporated  completely  and 
without  change  in  the  DOT  procedures) 
are  set  at  a  level  sufficiently  high  to 
preclude  the  possibility  of  a  positive  test 
result  based  on  passive  inhalation  of 
marijuana  smoke.  Second,  studies 
conducted  to  simulate  the  conditions 
that  result  in  passive  inhalation  have 
been  conducted  in  artificially-devised 
and  extremely  confining  areas  that  were 


poorly  ventilated.  Also,  in  order  to 
obtain  a  positive  test  result,  testing  was 
conducted  immediately  after  this 
prolonged  and  intensive  exposure  to  the 
marijuana  smoke.  Based  on  the  FAA's 
knowledge  of  these  studies,  the  FAA  has 
concluded  that  it  is  highly  unlikely  that 
the  identical  circumstances  would  be 
encountered  or  accurately  reproduced 
outside  a  laboratory. 

Finally,  the  FAA  believes  that  the 
safeguards  that  will  be  provided  in  the 
DOT  procedures  and  by  the  medical 
review  officer  (MRO)  review  process, 
which  are  essentially  identical  to  the 
DHHS  guidelines,  will  preclude 
misidentification  of  food  substances  or 
licit  drugs  that  might  produce  a  false- 
positive  test  result.  The  DOT  procedures 
will  provide  an  individual  with  an 
opportunity  to  report  any  legal  or 
prescription  drugs  that  he  or  she  may  be 
taking  at  the  time  of  collection  of  the 
specimen.  The  MRO's  broad  authority  to 
interpret  each  confirmed  positive  test 
result,  to  evaluate  an  employee  based 
on  the  MRO's  knowledge  of  drug  abuse 
disorders,  and  to  verify  that  a  confirmed 
positive  test  result  is  accurate  should 
preclude  misidentification  of  food 
substances  or  licit  drugs  taken  in 
accordance  with  a  valid  prescription.  In 
summary,  the  FAA  believes  that  the 
two-step  testing  process,  coupled  with 
the  DOT  procedures,  provides  a  process 
by  which  an  individual  is  protected  from 
erroneous  false-positive  drug  test 
results. 

Preemployment  Testing.  Most 
organizations  and  individuals  do  not 
object  to  the  concept  of  preemployment 
testing.  AOPA  supports  preemployment 
testing  at  the  discretion  of  the  employer. 
Operators  who  hire  pilots  or 
crewmembers  pursuant  to  short-term 
contracts  believe  that  a  preemployment 
test  is  burdensome  if  required  each  time 
a  pilot  is  rehired  pursuant  to  a  new 
contract.  These  entities  suggest  that 
preemployment  tests  be  given  only  at 
the  time  of  training  or  placement  on  a 
bid  list  for  contracts. 

Suburban  Airlines  has  required 
preemployment  testing  of  all  flight  crew 
applicants  for  over  a  year.  Suburban 
supports  100  percent  preemployment 
testing  of  the  aviation  employees 
proposed  in  the  NPRM.  The  Director  of 
the  Santa  Maria  Public  Airport  District 
also  supports  preemployment  testing 
and  suggests  that  preemployment  testing 
be  implemented  immediately. 

The  Soaring  Society  of  America  (SSA) 
believes  that  small  business  employers 
should  have  the  option  of  requiring 
preemployment  drug  testing  as  a 
condition  of  employment.  SSA  feels  that 
preemployment  testing  should  be 
optional  because  applicants  can 


circumvent  detection  in  a 
preemployment  drug  test  merely  by 
abstaining  from  drug  use  for  a  short 
period  of  time  before  the  preemployment 
test. 

FAA  Response.  The  FAA  believes  that 
preemployment  testirig  is  a  necessary 
component  of  an  effective  anti-drug 
program.  Pursuant  to  the  rule,  a 
preemployment  drug  test  is  required 
only  when  an  applicant  has  been 
selected  for  employment  in  a  sensitive 
safety-  or  security-related  position  with 
the  employer.  The  preemployment 
testing  provision  does  not  require  an 
employer  to  test  each  applicant  for  a 
sensitive  safety-  or  security-related 
position.  The  rule  simply  states  that  an 
employer  may  not  hire  an  applicant  to 
perform  sensitive  safety-  or  security- 
related  functions  unless  the  applicant 
has  passed  a  drug  test.  Therefore,  the 
employer  need  only  test  an  applicant 
before  actually  hiring  the  applicant  for  a 
sensitive  safety-  or  security-related 
position. 

The  FAA  has  revised  the  proposed 
rules  in  ways  which  should  ease  the 
burden  on  operators  who  frequently 
rehire  employees  pursuant  to  short-term 
contracts.  The  FAA  believes  that  the 
central  issue  regarding  the  frequency  of 
preemployment  testing  is  the  continuity 
of  an  employee's  involvement  in  an 
employer's  drug  testing  program.  An 
employer  is  required  to  conduct  a 
preemployment  test  only  the  first  time 
that  an  employee  is  hired  pursuant  to  a 
contract  with  that  employer  so  long  as 
the  individual  remains  in  the  employer's 
program,  even  during  periods  between 
contracts.  The  individual,  thus,  would  be 
subject  continuously  to  drug  testing.  In 
addition,  so  long  as  an  employee  is 
subject  to  an  FAA-approved  anti-drug 
program,  another  employer  may  use  tiiat 
employee  to  perform  sensitive  safety-  or 
security-related  functions.  Thus,  an 
individual  who  participates  through  a 
consortium  would  be  able  to  provide 
services  on  a  contract  basis  to  multiple 
employers  without  having  to  submit  to 
subsequent  preemployment  tests  or  to 
participate  in  another  employer's  drug 
testing  program.  If  an  employee  has  not 
been  continuously  subject  to  an  FAA- 
approved  anti-drug  program,  an 
employer  would  be  required  to  conduct 
a  preemployment  drug  test. 

In  the  FAA's  opinion,  it  would  be 
permissible  for  an  employer  to  allow  a 
contract  employee  to  continue  in  the 
employer's  anti-drug  program  after 
termination  of  a  contract.  Particularly  in 
the  case  of  an  employer  who  hires 
employees  pursuant  to  a  series  of  short- 
term  contracts,  both  the  employer  and 
the  employee  benefit  if  the  employee  is 
continuously  subject  to  a  drug  testing 


program.  The  employer  could  "rehire" 
the  employee  at  any  time  but  would  not 
be  required  to  give  the  employee 
another  preemployment  drug  test.  In 
addition,  the  employee  could  perform 
sensitive  safety-  or  security-related 
functions  for  another  employer  on  a 
temporary  basis  but  would  not  be 
required  to  participate  in  another 
employer's  anti-drug  program  or  to 
submit  to  another  preemployment  drug 
test.  To  the  extent  that  the  employee  is 
not  covered  by  an  FAA-approved  anti- 
drug program,  an  employer  would  be 
required  to  conduct  a  preemployment 
drug  test  before  the  employee  could  be 
hired  by  a  subsequent  employer  or 
rehired  by  a  previous  employer. 

Periodic  Testing.  AOPA  believes  that 
periodic  drug  testing  should  not  be  part 
of  an  employer's  drug  testing  program 
but  should  only  be  conducted  based  on 
the  reasoned  judgment  of  an  aviation 
medical  examiner.  RAA  supports 
periodic  testing  during  medical 
certification  at  least  once  each  calendar 
year.  RAA  believes  that  the  employee 
shoidd  bear  the  cost  of  the  periodic  test. 
Federal  Express  does  not  oppose 
periodic  testing  but  beheves  that  it 
should  be  unrelated  to  the  FAA  medical 
examination. 

The  AMA  opposes  periodic  drug  tests 
as  part  of  a  routine  medical  examination 
because  compliance  with  collection  and 
chain-of-custody  procedures,  such  as 
those  contained  in  the  DOT  procedures 
and  the  DHHS  guidelines,  would  be  an 
undue  burden  on  aviation  medical 
examiners. 

ATA  stated  that  its  association  is  not 
convinced  thai  periodic  testing 
effectively  deters  illicit  drug  use  because 
of  the  relative  ease  with  which  this  test 
can  be  circumvented  by  abstinence. 
SSA  generally  does  not  endorse  periodic 
testing  because  an  employee  can  avoid 
detection  by  relatively  short-lived 
abstinence  before  any  announced 
periodic  test. 

FAA  Response.  The  FAA  agrees  with 
the  commenters  that  announced  periodic 
testing  can  be  circumvented  by  an 
employee's  abstinence  from  drug  use. 
However,  periodic  testing  does  enable 
an  employer  to  identify  those  employees 
who  are  so  heavily-dependent  on  drugs 
that  they  are  unable  to  abstain  from 
drug  use  for  even  a  short  period  of  time 
prior  to  a  periodic  test. 

The  FAA  has  modified  the  periodic 
testing  requirement  of  the  regulation. 
Under  the  proposed  regulation,  an 
employee  who  holds  a  medical 
certificate  would  have  been  required  to 
submit  a  specimen  for  drug  testing  as 
part  of  each  medical  examination 
required  pursuant  to  Part  67.  The  revised 
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section  makes  it  clear  that  an  individual 
is  required  to  submit  a  specimen  for 
drug  testing  during  the  first  medical 
examination  of  the  employee  during  the 
calendar  year  after  implementation  of 
the  anti-drug  program.  Therefore,  pilots 
who  hold  Class  I  medical  certificates, 
who  are  required  to  have  periodic 
medical  examinations  at  6-month 
intervals,  must  be  tested  only  once 
during  one  of  the  medical  examinations 
of  the  year  pursuant  to  the  anti-drug 
program. 

The  revised  section  also  states  that  an 
employer  may  discontinue  periodic 
testing  after  the  first  year  of  program 
implementation  when  the  employer  has 
implemented  its  random  testing  program 
-according  to  the  implementation 
schedule  and.  therefore,  is  conducting  a 
significant  number  of  random  tests.  The 
periodic  testing  requirement  will  ensure 
that  all  current  employees  who  hold 
medical  certificates  will  be  tested  once 
during  the  first  year  of  implementation 
of  an  employer's  anti-drug  program; 
most  of  the  employees  who  hold  medical 
certificates  also  will  be  subject  to 
random  selection  for  testing  diu-ing  part 
of  the  first  year  of  implementation.  The 
majority  of  random  testing  programs 
will  be  operational  after  the  first  year  of 
implementation  and  periodic  testing, 
which  is  less  effective  than  random 
testing,  will  no  longer  be  a  necessary 
component  of  an  employer's  anti-drug 
program.  The  FAA  anticipates  that  these 
revisions  will  provide  maximum  drug 
detection  capability  and  ease  the 
transition  to  a  full  random  testing 
program.  The  FAA  considers  the 
revision  to  be  appropriate  to  relieve 
some  of  the  significant  economic  and 
administrative  burdens  noted  by  the 
commenters  who  believe  that  periodic 
testing  is  an  ineffective  and  ineffective 
drug  deterrent. 

Random  Testing.  Most  individual 
commenters  oppose  random  testing  for  a 
variety  of  reasons.  Among  these  reasons 
is  the  lack  of  evidence  of  drug  use  or 
abuse  in  aviation  to  warrant  random 
testing,  invasion  of  individual  privacy, 
and  violation  of  constitutionally- 
protected  rights. 

AOPA  opposes  random  testing 
primarily  on  the  basis  of  the  unsettled 
constitutional  issues  surrounding 
random  testing  and  the  burden  imposed 
by  this  testing  method  en  law  abiding 
citizens,  AOPA  suggests  that  the  FAA 
delay  promulgation  of  a  final  rule  until 
the  issues  raised  by  random  testing  are 
substantially  resolved  by  the  Supreme 
Court  in  Railway  Labor  Executives ' 
Association  v.  Burnley  and  National 
Treasury  Employees  Union  v.  von  Rout) 
(cited  previously).  AOPA  states  that,  by 


awaiting  any  Supreme  Court  decision, 
the  FAA  could  ensure  that  the  final  rule 
is  in  conformity  with  guidance 
enunciated  in  the  Supreme  Court's 
opinion  in  Burnley  and  von  Raab.  One 
commenter  submitted  comments 
individually,  as  national  htigation 
counsel  for  AOPA,  and  on  behalf  of  the 
California  Aviation  Council  and  the 
Orange  County  Aviation  Association. 
This  commenter  states  that  the  NPRM  is 
an  unconstitutional  invasion  of  privacy 
and  a  violation  of  an  individual's 
procedural  due  process  rights.  The 
commenter  believes  that  the  NPRM 
should  be  withdrawn  to  await  the 
Supreme  Court's  impending  decisions. 
The  AMA  supported  random  testing 
only  as  part  of  a  comprehensive 
rehabilitation  program.  The  AMA 
believes  that  random  testing  is  not  cost 
effective,  is  unnecessarily  intrusive,  and. 
without  confirmation  testing,  random 
screening  tests  are  inacciu-ate. 

In  addition  to  soliciting  comments  on 
the  general  concept  of  random  testing, 
the  FAA  solicited  comments  on  an 
appropriate  random  testing  rate  of  up  to 
125  percent.  Several  small  business 
entities,  including  TEMSCO  Helicopters, 
Inc.,  Henson  Airlines,  and  Tramco,  Inc., 
oppose  the  random  testing  requirement 
based  on  the  financial  and 
administrative  burdens  associated  with 
a  125  percent  testing  rate,  transportation 
of  employees  to  the  collection  site,  and 
replacement  of  personnel  during  testing. 
TEMSCO  Helicopters  suggests  that  a 
random  testing  rate  of  10  percent  will 
enable  the  industry  to  determine  if  there 
is  a  drug  problem  in  aviation  without 
overburdening  the  industry.  RAA  also 
believes  that  a  125  percent  random 
testing  rate  is  overreaching  and 
unwarranted;  however,  if  the  FAA 
proceeds  with  a  random  testing 
provision,  RAA  suggests  that  a  50 
percent  random  testing  rate  is 
appropriate.  Although  Suburban 
Airlines  strongly  supports  random 
testing.  Suburban  believes  that  a  50 
percent  random  testing  rate  of  the 
employees  proposed  in  the  NPRM  would 
relieve  the  unjustifiable  economic 
burden  on  a  cost-benefit  basis.  ERA 
Aviation.  Inc.,  a  Part  121  and  Part  135 
certificate  holder  operating  more  than  12 
helicopters  and  12  airplanes,  believes 
that  unannounced  random  testing  is  the 
most  effective  deterrent  to  drug  abuse. 
However,  ERA  questions  a  requirement 
to  randomly  test  125  percent  of  the 
employees  on  an  annual  basis.  ERA 
believes  that  random  testing  of  25 
percent  to  50  percent  of  the  affected 
employee  groups,  coupled  with  periodic 
testing,  would  provide  a  sufficient 


deterrent  to  drug  use  if  the  penalties  for 
positive  test  results  were  severe. 

NTSB  opposes  the  random  testing 
requirement  of  the  proposed  rules. 
However,  if  random  testing  were 
included  in  the  final  rule,  the  NTSB 
believes  that  a  relatively  high  random 
testing  rate  would  be  a  more  effective 
deterrent  to  drug  use.  The  acting 
Chairman  of  the  NTSB  did  not  concur 
with  the  NTSB's  position  regarding 
random  testing;  the  acting  Chairman 
supports  random  testing  provided  that 
the  random  testing  rate  is  sufficiently 
high  to  serve  as  a  deterrent  to  drug  use. 

ATA,  American  Airlines,  and  Delta 
Airlines  support  the  FAA's  mandatory 
random  testing  provision  because  it 
would  provide  the  maximum  deterrent 
effect  to  illicit  drug  use.  ATA  supports  a 
random  testing  rate  of  50  percent  based 
on  a  review  of  Department  of  Defense 
and  private  industry  drug  testing 
programs.  American  Airlines  also 
supports  the  mandatory  random  testing 
provision  and  a  125  percent  random 
testing  rate.  A  consultant  to  American 
Airlines  on  the  issue  of  drug  abuse 
prevention  in  the  workplace,  who 
submitted  an  affidavit  attached  to 
comments  by  American  Airlines,  is 
convinced  that  random  drug  testing  is 
"the  only  powerful  and  proven  means  of 
detecting  drug  use  and  drastically 
reducing  drug  use  and  thereafter 
preventing  further  drug  problems  from 
occurring."  On  the  other  hand.  Federal 
Express  states  that  random  testing 
should  be  permitted,  but  not  mandated, 
by  regulation.  Federal  Express  states 
that  if  the  FAA  ultimately  mandates 
random  testing,  carriers  should  be 
allowed  to  choose  a  random  testing  rate 
between  15  percent  to  50  percent. 
Federal  Express  also  believes  that 
carriers  should  be  free  to  set  different 
random  testing  rates  for  different  groups 
of  employees. 

There  was  almost  universal 
opposition  to  random  testing  by  unions 
and  organizations  representing 
employees.  ALPA.  the  Transport 
Workers  Union  of  American  (TWU),  and 
the  International  Brotherhood  of 
Teamsters  (Teamsters  Union)  are 
adamantly  opposed  to  random  testing. 
ALPA  (Council  #12)  co.ncurs  in  ALPA's 
general  opposition  to  random  drug 
testing  of  professionals  in  the  aviation 
industry.  The  Teamsters  Union  states 
that  a  drug  testing  program  is  a  change 
in  working  conditions  which,  in 
accordance  with  Federal  labor  law.  is  a 
mandatory  subject  of  collective 
bargaining. 

SSA  does  not  oppose  random  testing 
of  employees.  However,  in  order  to 
provide  a  workable  and  effective  anti- 


drug program  for  small  business.  SSA 
suggests  that  entities  employing  12  or 
fewer  full-time  employees  be  exempted 
from  the  random  testing  requirement. 
SSA  defines  "full-time  employees"  as 
those  individuals  who  work  for  an 
employer  at  least  30  hours  per  week  or  5 
days  per  week  and  have  maintained  that 
schedule  for  at  least  90  days. 

One  commenter.  who  spoke  at  the  San 
Francisco  public  hearing  on  June  9, 1988. 
has  been  a  practicing  physician  for  24 
years  and  has  devoted  the  past  seven 
years  to  the  exclusive  practice  of 
aviation  medicine.  This  commenter  has 
worked  regularly  with  EAP 
representatives  and  has  been  involved 
with  "*  *  *  hundreds  of  airline 
employees  before,  during  and  after 
treatment  for  drug  and  alcohol 
dependencies."  Based  on  the 
commenter's  extensive  experience  in 
drug  and  alcohol  use  by  aviation 
employees,  he  observes  that  the  present 
system  of  relying  on  "*  *  *  peer  and 
supervisory  identification,  and  a  highly 
visible  employee  assistance  program," 
and  on  a  scheme  of  "preemployment. 
for-cause  and  fitness-for-duty  drug 
testing,  enables  significantly  impaired 
employees  to  remain  in  the  workforce." 
Therefore,  this  commenter  concludes 
that  in  order  to  eliminate  those 

remaining  risks. there  is  nothing 

more  we  can  do  short  of  random 
testing." 

FAA  Response.  While  noting  the 
constitutional  issues  surrounding  the 
issue  of  random  testing  discussed 
previously,  the  FAA  continues  to  believe 
that  unannounced  testing  based  on 
random  selection  is  a  fundamental 
component  of  an  effective  drug  testing 
program.  Unannounced,  random  testing 
has  proven  to  be  an  effective  deterrent 
to  drug  use  and  will  provide  safety 
benefits  to  the  aviation  community  by 
reducing  or  eliminating  drug  use  by 
sensitive  safety-  or  security-related 
aviation  persoiuiel.  Unannounced, 
random  testing  programs  initiated  by  the 
mihtary.  including  the  Coast  Guard,  and 
private  industry  show  declining  drug 
use.  evidenced  by  a  decrease  in  the 
number  of  individuals  who  test  positive 
for  drugs,  over  the  course  of  the  drug 
testing  program. 

The  FAA  received  many  comments 
regarding  the  proposed  random  testing 
rates.  Several  commenters  suggest  a 
random  testing  rate  of  125  percent 
because  that  rate  would  result  in  the 
most  significant  deterrent  to  drug  use  in 
the  aviation  industry.  However,  other 
commenters  who  address  this  issue 
believe  that  a  125  percent  random 
tes'ing  rate  would  be  excessive  and 
wc  ild  impose  a  significant  economic 


burden,  particularly  on  small  aviation 
businesses.  The  commenters  propose  a 
range  of  random  testing  rates  starting  at 
10  percent  annually.  The  majority  of  the 
commenters  suggest  that  an  aimual  50 
percent  random  testing  rate  for  the 
aviation  industry  is  appropriate.  These 
conunenters  believe  that  the  50  percent 
testing  rate  accomplishes  several  goals 
consistent  with  the  intent  of  the 
proposal. 

In  response  to  the  commenters,  the 
FAA  has  substantially  revised  the 
random  testing  proposal  in  the  NTRM  in 
order  to  reduce  the  practical  and 
administrative  burdens  associated  with 
initiating  an  unannounced  testing 
program  based  on  random  selection  of 
employees.  The  FAA's  approach  also  is 
designed  to  provide  a  random  testing 
rate  that  balances  cost  effectiveness  and 
burdens  on  employees  and  employers 
but  still  results  in  an  effective  and 
credible  deterrent  to  drug  use. 

For  some  employers,  particularly 
those  with  a  large  number  of  employees 
subject  to  drug  testing,  it  may  be  a 
substantial  burden  to  move  from  no 
random  drug  testing  of  employees 
directly  to  random  testing  of  50  percent 
of  the  covered  employees.  For  example, 
if  required  to  have  tested  50  percent  of 
all  covered  employees  by  the  end  of  the 
first  year,  employers  might  have  to  test 
at  rates  far  above  a  50  percent  rate 
toward  the  end  of  the  year,  to  make  up 
for  lower  rates  at  the  beginning  of  the 
year.  Employers  should  be  permitted  to 
start  the  program  at  a  lower  testing  rate 
and  work  up  to  a  50  percent  rate  as 
experience  is  gained  and  the  testing 
procedure  becomes  administratively 
routine.  The  FAA  does  not  want  to 
create  a  situation  which  might  lead  to 
inadvertent  mistakes  by  requiring  initial 
unannounced  testing  based  on  random 
selection  at  too  high  a  rate. 

The  final  rule,  therefore,  provides  an 
implementation  procedure  that  would 
allow  employers  to  phase  in 
unannounced  drug  testing  based  on 
random  selection  of  employees  during 
the  first  12  months  in  which  tests  are 
required  to  be  conducted.  Employers 
would  not  be  required  to  reach  an 
annualized  rate  of  50  percent  until  the 
last  test  collection  of  the  first  year  of  the 
program.  The  total  number  of 
unannounced  tests  based  on  random 
selection  of  employees  during  the  first 
12  months  of  the  employer's  testing 
program  would  have  to  equal  at  least  25 
percent  of  the  covered  employee 
population.  Also,  the  employer  is 
required  to  space  the  tests  reasonably 
throughout  the  year.  This  approach  will 
provide  a  sufficient  level  of  deterrence 


to  drug  use  and  will  permit  the  employer 
to  phase  in  the  50  percent  rate. 

Suppose,  for  example,  that  an 
employer  has  1000  sensitive  safety-  or 
security-related  employees.  At  a  50 
percent  annual  rate,  the  employer  would 
be  required  to  conduct  500  unannounced 
tests  based  on  random  selection  during 
a  year.  Under  the  phased  approach, 
however,  the  employer  could  conduct 
only  a  few  drug  tests  at  the  begiruiing  of 
the  program  and  then  gradually  increase 
the  number  of  tests  until,  by  the  end  of 
the  first  year,  the  aimualized  rate  of  50 
percent  was  achieved.  Thus,  if  the 
employer's  drug  testing  plan 
contemplated  administration  of 
unaimounced  tests  based  on  random 
selection  on  12  occasions  during  the 
year,  the  employer  would  need  to  collect 
42  urine  specimens  for  analysis  (500 
divided  by  12)  on  the  last  occasion,  but 
could  collect  fewer  specimens  until  then. 
Overall,  the  employer  Would  have  to 
collect  at  least  250  specimens  for 
analysis  during  the  first  year.  In 
subsequent  years,  the  employer  is 
required  to  maintain  the  50  percent 
annualized  rate  for  unannounced  testing 
based  on  random  selection  of 
employees. 

The  FAA  believes  that  the  final  rule 
provides  a  moderate,  but  substantial, 
level  of  testing  based  on  random 
selection  that  enables  an  employer  to 
increase  random  testing  gradually 
during  the  first  year  of  program 
implementation.  During  subsequent 
years  of  the  program,  the  employer  must 
maintain  an  annualized  rate  of  50 
percent  of  the  covered  employees.  In 
order  to  determine  the  appropriate 
number  of  employees  that  must  be 
tested  to  reach  the  appropriate 
"annualized  rate"  for  the  random  testing 
program,  the  employer  shall  refer  to  the 
number  of  employees  subject  to  the  rule 
at  the  beginning  of  a  calendar  year. 

At  this  time,  the  FAA  believes  that 
this  phased  program,  ultimately  reaching 
a  testing  level  equivalent  to  50  percent 
of  the  covered  employees,  will  provide  a 
sufficient  deterrent  to  drug  use  without 
imposing  an  undue  economic  or 
administrative  burden  on  employers  and 
employees  subject  to  the  requirements 
of  the  regulation.  In  addition,  the 
program  will  produce  a  sufficient  data 
base  at  different  annualized  rates  and 
testing  levels  for  the  FAA  to  analyze  the 
scope  of  any  dmg  problem  in  the 
commercial  aviation  industry  generally 
or  within  any  particular  sector  of  the 
commercial  aviation  community. 
Analysis  of  the  random  drug  testing 
data  submitted  by  an  employer  will 
allow  the  FAA  to  determine  if  the 
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random  testing  program  should  be 
revised  in  any  manner. 

The  phased  program  and  the  final  50 
percent  random  testing  rate  is  consistent 
with  the  random  testing  program 
currently  applicable  to  safety-  and 
security-sensitive  employees  of  the 
Department  of  Transportation.  DOT's 
random  testing  program  began  in 
September  1987;  the  random  testing  rate 
has  gradually  increased  and  will  reach 
an  annuahzed  rate  of  50  percent  by 
October  of  this  year.  Data  from 
September  1987  to  the  present  show  that 
the  current  detection  rate  found  as  a 
result  of  DOTs  random  drug  testing 
program  is  0.83  percent;  data  from 
February  1987  to  the  present  show  that 
the  current  detection  rate  for  FAA  and 
DOTs  periodic  (e.g..  scheduled)  testing 
program  is  0.012  percent. 

According  to  the  provisions  of  the 
final  rule,  all  employers  are  required  to 
randomly  select  a  sufBcient  number  of 
employees  to  enable  the  employer  to 
conduct  unannounced  testing  of 
employees  who  perform  sensitive 
safety-  or  security-related  duties  for  the 
employer  at  the  appropriate  rate  during 
the  calendar  year.  In  order  to  conduct 
enough  tests  to  reach  the  required 
percentage,  an  employer  may  be 
required  to  select  a  number  of 
employees  who  perform  a  sensitive 
safety-  or  security-related  functions  for 
unannounced  testing  that  is  in  excess  of 
the  actual  number  to  meet  the  required 
percentage.  Selection  of  a  greater 
number  of  employees  enables  the 
employer  to  reach  the  appropriate 
annualized  rate  despite  absences  due  to 
vacations  and  medical  leave  or 
absences  due  to  an  inability  to  reach  a 
collection  site  resulting  from  travel  or 
duty  requirements. 

If  a  consortium  has  been  estabhshed 
among  employers  or  operators,  the 
consortium  would  be  required  to  select 
and  to  test  the  appropriate  rate  of  the 
aggregate  total  of  employees  subject  to 
the  final  rule  who  are  covered  by  the 
consortium.  The  testing  rate  of  the 
consortium  will  be  attributed  to  each 
employer  participating  in  the 
consortium.  In  the  FAA's  opinion,  the 
consortium's  testing  rate  can  be 
attributed  to  each  participating 
employer,  although  less  than  the 
appropriate  percentage  of  the  employees 
of  a  particular  employer  has  been  tested 
during  a  calendar  year,  without 
significantly  decreasing  the  deterrent 
effect  of  a  random  testing  program.  An 
employer  or  consortium  that  develops  a 
random  selection  scheme  involving 
preliminary  selection  criteria,  such  as 
geographical  zones,  must  specify  these 
schemes  or  variations  in  the  employer's 


anti-drug  plan.  The  FAA  realizes  that 
these  variations  may  provide 
administrative  ease  for  an  employer. 
However,  the  FAA  must  review  these 
variations  to  ensure  that  the  scheme 
does  not  dilute  the  required  annuahzed 
rate  required  by  the  final  rule. 

The  FAA  received  comments  from 
small  aviation  businesses  regarding  the 
difficulty  of  testing  a  large  number  of 
employees  on  a  random  basis  during  the 
first  year  of  implementation  of  the  rule. 
In  response  to  these  comments,  the  FAA 
substantially  revised  the  provisions  of 
the  proposed  rule.  Certain  Part  135 
certificate  holders  whose  total 
workforce  includes  11  to  50  sensitive 
safety-  or  security-related  employees 
are  given  additional  time  to  submit  a 
random  testing  plan  and  to  ensure  that 
the  appropriate  percentage  of  the 
sensitive  safety-  and  security-related 
employees  are  subject  to  unannounced 
drug  testing  on  a  random  selection  basis 
diiring  a  calendar  year.  "Hie  FAA 
encourages  these  employers  to  develop 
a  comprehensive  random  testing  plan  as 
soon  as  possible.  As  discussed  later. 
Part  135  certificate  holders  that  employ 
10  or  fewer  covered  employees  and 
those  individuals  or  entities  listed  in 
§  135.1(b),  who  are  otherwise  exempt 
from  the  requirements  of  Part  135  but 
are  included  in  the  final  rule  because 
they  are  engaged  in  operations  for 
compensation  or  hire,  are  given 
additional  time  to  develop  and 
implement  an  anti-drug  program  that 
includes  random  testing.  The  FAA  notes 
that  the  final  rule  does  not  restrict  the 
ability  of  these  employers  to  submit  a 
random  testing  program,  and  to 
implement  that  program,  earlier  than  the 
timeframes  contained  in  the  final  rule. 

Some  commenters  address  the  issue 
of  the  difficulty  in  developing  an 
efficient  and  successful  random  testing 
program.  The  FAA  notes  that  the  rule 
provides  flexibility  to  an  employer  to 
begin  the  random  testing  program  at  a 
lower  random  testing  rate  so  long  as  the 
required  percentage  of  covered 
employees  have  been  selected  on  a 
random  basis  and  have  been  tested  by 
the  end  of  the  first  year  after  approval  of 
the  employer's  anti-drug  program  or 
random  testing  plan.  For  example,  an 
employer  may  test  small  increments  of 
employees  at  the  beginning  of  a  period 
and  may  test  a  large  percentage  of 
employees  at  the  end  of  the  same  period 
to  achieve  the  annualized  rate  that  is 
required  by  the  final  rule. 

Postaccident  Testing.  AOPA  supports 
postaccident  testing  if  it  is  conducted  by 
the  NTSB.  AOPA  beUeves  that 
postaccident  testing  should  not  be  a  part 
of  an  employer's  drug  testing  program 


and  should  not  be  conducted  by  the 
FAA. 

The  NTSB  comments  that  the  24-hour 
period  provided  for  postaccident  testing 
is  excessive.  The  NTSB  recommends 
that  the  FAA  specify  a  maximum  period 
of  four  hours  for  collection  of  a 
postaccident  drug  test  and  provide  an 
appropriate  penalty  for  failure  to  collect 
the  specimen  within  the  4-hour  period. 
The  NTSB  believes  that  delays  of  more 
than  four  hours  in  sample  collection 
impair  detection  of  a  drug  and  its 
"psychoactive  component(8)"  in  blood 
samples,  particularly  substances  such  as 
cocaine,  marijuana  metabolites,  some 
amphetamines,  and  phencyclidine  (PCP). 
The  NTSB  also  suggests  that  blood 
testing  is  the  preferable  method  for 
postaccident  testing  and  suggests  that 
the  FAA  permit  this  method  of  testing 
for  the  presence  of  drugs  after  an 
accident.  ATA  also  suggests  that 
postaccident  testing  should  be 
conducted  within  4  hours  after  an 
accident  and.  in  no  case,  later  than  12 
hours  after  an  accident. 

ATA  recommended  that  the  NTSB's 
definition  of  "incident"  should  be  added 
to  the  postaccident  testing  provision  to 
cover  situations  ^en  an  aircraft  is 
empty  or  when  personal  injury  or 
physical  damage  is  less  severe  than 
specified  in  the  postaccident  testing 
provision.  ATA  also  believes  that 
postaccident  testing  should  be 
conducted  unless  a  supervisor 
determines  that  an  employee's  drug  use 
was  not  a  contributing  factor  in  the 
accident.  FEIA  believes  that 
postaccident  testing  is  "wasteful  and 
intrusive"  unless  the  accident  clearly  is 
caused  by  the  person  to  be  tested  and 
there  is  individualized  probable  cause  to 
believe  that  the  employee  was  impaired 
at  the  time  of  the  accident. 

SSA  does  not  completely  endorse 
postaccident  testing  based  on  a  variety 
of  practical  considerations  that  SSA 
believes  are  unresolved  in  the  regulation 
as  proposed.  However,  SSA  states  that 
postaccident  testing,  after  an  NSTB- 
defined  accident,  of  any  employee 
working  for  a  small  business  should  be 
conducted  as  deemed  feasible  by  the 
employer.  SSA  believes  that 
postaccident  testing  should  be 
conducted  within  24  hours  if  the 
employer  determines  that  testing  is 
feasible  and  appropriate.  Also,  if  the 
employer  determines  that  testing  is  not 
feasible,  the  FAA  may  request  an 
explanation  from  the  employer  during 
the  routine  investigation  of  the  accident. 

FAA  Response.  In  the  NPRM,  the  FAA 
proposed  that  postaccident  tests  be 
conducted  within  24  hours  after  an 
accident  based  on  the  possibility  that 


difficulties  may  arise  after  an  accident 
in  transporting  an  individual  to  a 
collection  site  or  bringing  a  drug  testing 
kit  to  the  scene  of  the  accident.  The 
FAA  is  aware  that  extended  delays  in 
sample  collection  and  testing  after  an 
accident  may  result  in  deterioration  or 
elimination  of  a  drug  or  a  drug 
metabolite  from  a  person's  system. 
Recognizing  these  difficulties  and 
concerns,  the  FAA  has  modified  the 
postaccident  testing  provision.  Under 
the  final  rule,  an  employer  must  conduct 
postaccident  testing  of  an  employee  as 
soon  as  possible  after  the  accident  but 
in  no  case  later  than  32  hours  after  the 
accident.  Selection  of  this  time  period 
comports  with  the  DOTs  postaccident 
drug  testing  program  for  DOT 
employees,  which  provides  a  maximum 
of  8  hours  to  determine  if  an  employee  is 
required  to  be  tested  and  an  additional 
24  hours  to  actually  obtain  a  sample  for 
testing. 

The  FAA  strongly  encourages 
employers  to  promptly  determine  if  an 
employee  is  subject  to  postaccident 
testing,  particularly  in  cases  where  there 
is  Uttle  or  no  uncertainty  that  an 
employee's  performance  was  a 
contributing  factor  in  the  accident.  The 
FAA  intends  to  vigorously  enforce  the 
regiilation  where  there  is  unreasonable 
delay  in  determining  whether  an 
employee  should  be  tested  under  this 
provision  or  where  there  is 
unreasonable  delay  in  testing  after  the 
determination  to  test  is  made.  Although 
several  commenters  who  address  the 
issue  suggest  time  periods  of  less  than 
24  hours,  it  is  the  FAA's  opinion  that  a 
maximum  period  of  32  hours  is  a 
workable  and  reasonable 
accommodation  that  is  appropriate  for 
the  aviation  industry. 

The  NTSB's  suggestion  that  the  FAA 
require  an  employer  to  conduct 
postaccident  testing  within  four  hours 
after  an  accident  is  based  on  the  time- 
sensitive  nature  of  toxicological  testing 
of  blood  samples.  On  the  other  hand, 
urinalysis  testing  does  not  involve  the 
extreme  time-critical  considerations 
associated  with  collection  and  testing  of 
blood  samples.  In  the  FAA's  opinion, 
postaccident  urinalysis  testing  is 
sufficient  at  this  time  to  provide  an 
indication  of  an  individual's  drug  use 
that  may  have  been  a  causal  factor  in  an 
aviation  accident. 

Also,  the  FAA  proposed  only  urine 
testing  in  the  NPRM,  specifically 
excluding  blood  testing  as  an  option,  for 
all  drug  tests  that  would  be  conducted 
under  the  anti-drug  program.  Therefore, 
the  FAA  considers  the  NTSB's 
suggestion  to  be  beyond  the  scope  of  the 
notice  and  the  FAA  has  not  adopted 


NTSB's  suggestion  to  permit 
postaccident  testing  by  collecting  a 
blood  sample.  In  the  aviation  context, 
the  significant  proportion  of  serious 
accidents  involving  fatalities  to 
crewmembers  provides  data  with 
respect  to  drug  involvement  in  those 
accidents.  In  the  FAA's  judgment, 
extending  full  toxicological  testing  to 
surviving  crewmembers  is  not 
warranted  at  this  time. 

Presently,  the  FAA  is  not  convinced 
that  including  the  NTSB's  definition  of 
"incident"  as  a  trigger  for  drug  testing  is 
warranted.  As  discussed  below,  the 
FAA  believes  that  the  revisions  to  the 
section  providing  for  testing  based  on 
reasonable  cause  will  adequately 
address  circumstances  that  might 
qualify  as  "incidents."  The  current 
provisions  allow  sufficient,  but  limited, 
latitude  to  an  employer  to  determine 
whether  an  employee  should  be  tested 
following  an  incident  or  an  accident  not 
covered  by  the  NTSB's  definition  of 
accident. 

Although  several  commenters  suggest 
that  the  FAA  expand  the  scope  of  the 
postaccident  testing  provision,  the  FAA 
believes  that  the  postaccident  testing 
provision,  limiting  testing  to  only  those 
employees  whose  performance  may 
have  been  a  cause  of  the  accident,  is 
appropriate.  The  FAA  believes  that  it  is 
inappropriate  to  require  postaccident 
testing  of  an  employee  whose 
performance  could  not  have  been  a 
cause  of  the  accident  merely  because 
that  employee  happens  to  have  been 
onboard  or  involved  with  an  aircraft 
involved  in  an  accident. 

Testing  Based  on  Reasonable  Cause. 
The  NTSB  suggested  that  the  FAA 
include  "incidents."  as  defined  by  the 
NTSB's  rules,  as  events  that  would 
trigger  reasonable  cause  testing.  RAA 
agrees  with  the  requirement  that  two 
supervisors,  one  with  training  in  the 
symptoms  of  drug  abuse,  must  concur  in 
the  decision  to  test  an  employee  based 
on  reasonable  suspicion  of  drug  use. 
RAA  believes  that  each  carrier  should 
determine  the  conditions  which 
constitute  reasonable  suspicion.  FEIA 
also  believes  that  two  supervisors, 
trained  to  detect  symptoms  of  drug 
abuse,  must  concur  in  all  decisions  to 
test  based  on  probable  cause.  ATA 
suggests  that  only  one  supervisor  be 
required  to  trigger  testing  of  an 
employee  based  on  reasonable  cause.  In 
addition.  ATA  states  that  supervisors 
should  not  be  required  to  have 
specialized  training  for  the  piurpose  of 
determining  when  reasonable  cause 
exists  to  test  an  employee. 

Tramco,  Inc.  believes  that  the 
proposed  circumstances  that  would 
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support  a  decision  to  test  based  on 
reasonable  cause  are  too  restrictive. 
Tramco  believes  that  an  employee's 
attendance  patterns,  tips  from 
coworkers,  "error  rates,"  and  other 
indirectly  observable  indications  should 
also  trigger  testing  based  on  reasonable 
cause.  Tramco  currently  uses  these 
triggers  in  its  drug  testing  program: 
Tramco  believes  that  the  FAA's  criteria 
will  not  result  in  detection  of  possible 
drug  users  because  it  is  limited  to 
physical  and  observable  indices  of  gross ' 
impairment.  SSA  supports  "for-cause" 
testing,  as  the  employer  deems 
necessary  and  feasible,  if  testing  is 
conducted  pursuant  to  the  DHHS 
guidelines. 

LAM  and  TWU  believe  that  the 
criteita  that  would  trigger  testing  based 
on  reasonable  cause  are  ill-defined. 
These  organizations  believe  that  testing 
based  on  reasonable  cause  will  be  a  tool 
for  employee  harassment;  these 
organizations  suggest  that  supervisory 
personnel  should  be  trained  to  recognize 
the  symptoms  of  drug  impairment  or  that 
at  least  one  of  the  supervisors  making 
the  determination  to  test  should  be 
someone  other  than  the  employee's 
immediate  supervisor.  The  Teamsters 
Union  and  lAM  believe  that  decisions 
and  determinations  related  to  testing 
based  on  reasonable  cause  should  be 
documented  and  supported  in  a  «vritten 
report. 

The  Newton  Psychological  Centre 
submitted  a  "basic  identification 
profile,"  developed  to  aid  supervisors  of 
the  Philadelphia  Electric  Company  in 
identification  of  employees  who  may  not 
be  fit  for  duty.  The  profile  is  used  to 
detect  early  warning  signs  of  problems 
based  on  medical  or  psychological 
problems.  The  profile  sets  forth 
behavioral,  emotional,  physical, 
biological,  and  cognitive  cues  related  to 
the  use  of  marijuana,  cocaine,  alcohol. 
barbiturates,  amphetamines,  and  heroin, 
or  cues  related  to  anxiety  or  depression. 
The  company's  policies  regarding 
alcohol  and  substance  abuse,  job 
performance  warning  signs,  and 
counseling  and  confrontation  guidelines 
are  printed  on  the  profile. 

FAA  Response.  As  stated  in  the 
FAA's  response  to  comments  submitted 
on  the  postaccident  testing  provision, 
the  FAA  is  not  including  a 
"postincident"  testing  provision  at  this 
time.  However,  the  circumstances  under 
which  a  supervisor  could  require  an 
employee  to  submit  to  a  test  based  on 
reasonable  cause  have  been  modified  in 
the  final  rule.  Based  on  the  comments 
submitted,  particularly  by  employers 
who  have  existing  "reasonable  cause" 
testing  programs,  the  FAA  has  expanded 
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the  list  of  circumstances  that  might 
trigger  testing  under  this  provision. 
Evidence  of  repeated  errors  on  the  job, 
regulatory  or  company  rule  violations,  or 
unsatisfactory  time  and  attendance 
patterns,  if  coupled  with  a  specific, 
contemporaneous  event  that  indicates 
probable  drug  use,  could  provide 
additional,  cumulative  evidence  to 
support  a  decision  to  test  an  employee 
based  on  reasonable  cause. 

As  proposed  in  the  NPRM.  an 
employer  is  permitted  to  test  a  specimen 
provided  by  an  employee,  collected 
pursuant  to  a  reasonable  cause 
determination,  for  the  presence  of  any 
drug  or  drug  metabolite  listed  in 
Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act.  The 
employer  may  test  for  these  drugs,  as 
part  of  the  employer's  approved  anti- 
drug program,  if  the  employer  has 
specific  approval  from  the  FAA  to 
include  these  controlled  substances  in 
the  employer's  anti-drug  program.  In 
addition,  the  testing  for  these  additional 
drugs  must  be  conducted  in  accordance 
with  the  DOT  procedures  to  be  codified 
in  49  CFR  Part  40. 

The  FAA  believes  that  the  provision 
requiring  two  supervisors,  one  of  whom 
has  specialized  training  in  delecting  the 
symptoms  of  drug  use,  to  concur  in  the 
decision  to  test  an  employee  based  on 
reasonable  cause  is  appropriate  for 
large  companies.  However,  the  FAA  has 
rsvised  this  section  of  the  rule  in  order 
to  address  the  legitimate  concerns  of 
small  employers,  many  of  whom  do  not 
have  more  than  one  supervisor 
employed  at  the  company.  For 
companies  that  employ  50  or  fewer 
employees  who  perform  a  sensitive 
safety-  or  security-related  function,  the 
rule  specifies  that  only  one  supervisor  is 
required  to  make  the  determination  that 
vould  trigger  testing  of  an  employee 
based  on  reasonable  cause.  The  FAA 
also  has  clarified  the  annual  EAP 
training  requirements  for  supervisors  to 
make  it  clear  that  supervisors  who  make 
reasonable  cause  determinations  must 
have  specific  training  that  will  enable 
them  to  assess  and  demonstrate  the 
basis  for  testing  based  on  reasonable 
cause. 

Testing  after  Return  to  Duty.  ATA 
believes  that  the  FAA  should  not  set 
regulatory  standards  governing 
postrehabilitation  testing.  ATA,  other 
employer  and  employee  organizations, 
and  many  individual  commenters 
believe  that  a  schedule  for 
postrehabilitation  testing  should  be 
made  by  management  in  consultation 
with  persons  involved  in  an  employee's 
rehabilitation  program.  In  order  to 
ensure  continued  disassociation  from 


drugs,  RAA  supports  a  requirement  for 
monthly  screening,  for  12  months,  after 
an  employee  has  completed 
rehabihtation. 

APFA  believes  that  a  schedule  for 
postrehabilitation  testing  should  be 
determined  by  an  employee's  EAP 
counselor  and  shoidd  be  limited  to  a 
reasonable  period  of  no  more  than  one 
year.  AFA  states  that  decisions 
regarding  testing  after  rehabilitation 
should  be  the  responsibility  of  the 
individual  treatment  facility  used  by  the 
employee. 

FAA  Response.  The  FAA  agrees  with 
the  commenters  that  suggest  that 
unannounced  testing  during  any 
rehabilitation  and  before  an  employee 
returns  to  duty  should  be  determined  by 
the  persons  involved  in  the  employee's 
rehabihtation  program.  Decisions 
regarding  the  frequency  of  testing  during 
any  rehabilitation  program 
appropriately  Ue  with  those  individuals 
who  are  familiar  with  and  involved  in 
any  employee  rehabilitation  program. 

However,  unannounced  testing  after 
an  employee  returns  to  duty  is  critical  to 
ensure  an  employee's  continued 
disassociation  from  drugs.  The  FAA 
believes  that  it  is  essential  to  require 
unannounced  testing  of  employees  who 
have  returned  to  duty  in  a  sensitive 
safety-  or  security-related  position  for 
an  employer  after  failing  a  drug  test 
given  by  an  employer  or  after  refusing  to 
submit  to  a  drug  test  required  by  the 
final  rule.  This  type  of  testing  is  the  most 
effective  means  of  ensuring  that  an 
employee  remains  drug  free  while 
performing  commercial  aviation  duties. 
Moreover,  once  an  employee  has 
returned  to  duty,  the  FAA  and  the 
employer  have  a  substantial  interest  in 
requiring  that  employee  to  be  drug  free 
while  performing  sensitive  safety-  or 
security-related  duties  in  commercial 
aviation.  Therefore,  the  FAA  has 
included  a  provision  in  the  rule  requiring 
an  employer  to  monitor  an  employee 
who  has  returned  to  duty  by  providing 
unannounced  drug  testing,  pursuant  to  a 
schedule  determined  by  the  MRO,  for 
not  more  than  60  months  after  the 
employee  has  returned  to  duty. 

The  rule  also  provides  that  an 
employer  must  conduct  unannounced 
testing  of  an  individual  who  is  hired  to 
perform  a  sensitive  safety-  or  security- 
related  function  after  failing  a  drug  test 
or  after  refusing  to  submit  to  a  drug  test 
for  another  employer  and  who  has  not 
previously  been  subject  to  return-to-duty 
testing.  This  section  of  the  final  rule 
addresses  situations  where  an 
individual  fails  a  drug  test  or  refuses  to 
submit  to  a  drug  test  but  does  not  return 
to  duty  for  an  employer.  In  this  case. 


any  subsequent  employer  would  be 
required  to  test  an  individual  for  not 
more  than  60  months  after  the  individual 
is  hired  to  ensure  that  the  individual  is 
drug  free.  In  the  FAA's  opinion,  if  an 
employee  failed  a  drug  test  given  by  a 
previous  employer  but  returned  to  duty 
with  that  employer  in  accordance  with 
the  requirements  of  this  final  rule,  a 
subsequent  employer  would  not  be 
required  to  reevaluate  a  prior 
employer's  retum-to-duty  decision.  An 
employer  would  be  required  to  test  this 
individual  prior  to  employment  but 
would  not  be  required  to  monitor  the 
employee  after  the  employee  was  hired. 
Pursuant  to  the  final  rule,  the  medical 
review  officer  (MRO)  has  the  discretion 
to  determine  the  appropriate  level  of 
unannounced  testing  for  an  individual  or 
an  employee.  The  FAA  believes  that  it  is 
appropriate  to  allow  the  MRO  to  tailor 
the  frequency  of  this  type  of  testing  to 
adequately  address  differences  between 
individuals,  the  level  and  type  of  drug 
use,  and  any  treatment  or  counseling 
program. 

The  FAA  notes  that  the  MRO  also  is 
require  to  ensure  that  an  employee  has 
been  tested  for  drugs,  in  accordance 
with  the  procedures  in  the  final  rule  and 
the  DOT  procedures,  before  being  hired 
or  returning  to  duty.  In  most  cases,  the 
MRO  will  not  be  required  to  arrange 
testing  for  an  employee  because  the 
employee  will  have  taken  a  drug  test  as 
part  of  any  employee  rehabilitation 
program.  However,  the  MRO  must 
ensure  that  an  individual  or  employee 
has  been  tested,  in  accordance  with  the 
procedures  of  Appendix  I  to  Part  121 
and  the  DOT  procedures,  before  the 
MRO  can  make  a  recommendation  that 
an  individual  be  hired  or  than  an 
employee  be  returned  to  duty  after 
failing  a  drug  test  or  after  refusing  to 
submit  to  a  drug  test.  In  the  FAA's 
opinion,  a  preemployment  drug  test 
would  suffice  to  satisfy  this  requirement 
of  the  final  rule. 

Employee  Assistance  Programs  and 
Rehabilitation.  The  FAA  sought 
comment  in  the  NPRM  regarding  three 
different  EAP  options.  These  options 
specified  the  circumstances  under  which 
an  employee  would  be  given  the 
opportunity  to  seek  rehabilitation. 
Option  1  would  allow  all  employees  to 
seek  an  opportunity  for  rehabilitation 
regardless  of  how  the  employee's  drug 
use  was  detected.  Option  2  would  allow 
most  employees,  except  those 
employees  whose  drug  use  was  detected 
as  a  result  of  postaccident  testing  or 
testing  based  on  reasonable  cause,  to 
seek  an  opportunity  for  rehabilitation. 
Option  3  would  only  allow  employees 
who  volunteer  to  seek  rehabilitation  and 


would  exclude  all  employees  whose 
drug  use  was  detected  by  any  other 
means.  Under  all  three  options,  an 
employer  would  not  be  required  to  offer 
an  opportunity  for  rehabilitation  or  to 
provide  job  security  to  any  employee 
who  was  identified  as  a  drug  user  on  the 
job. 

Employer  organizations  tend  to 
support  the  third  option  proposed  in  the 
NPRM  regarding  rehabilitation  and 
reemployment  or  job  security 
opportunities  that  should  be  offered  to 
employees.  Part  121  certificate  holders, 
as  generally  noted  by  ATA,  support  the 
third  option.  For  example,  Delta  Airlines 
believes  that  the  most  effective 
deterrent  to  drug  use  is  the  threat  of 
losing  a  job.  On  that  basis.  Delta  states 
that  mandatory  rehabilitation  and  an 
opportunity  for  continued  employment 
would  diminish  the  effectiveness  of  the 
rule.  American  Airlines  disagrees  with 
ATA's  position  and  supports  the  first 
option.  Federal  Express  supports  the 
third  option  if  the  FAA  mandates 
rehabilitation.  The  Helicopter 
Association  International  (HAI)  states 
that  requiring  an  employer-sponsored 
rehabilitation  program  whenever 
required  testing  of  an  employee 
produces  a  positive  drug  test  result 
places  an  unwarranted  burden  on  the 
employer.  HAI  believes  that  an 
employer  should  have  the  right  to 
dismiss  an  employee  if  any  drug  test 
conducted  during  employment  produces 
a  positive  test  result.  HAI  states  that  the 
employer  should  have  the  ability  to 
decide  which  employees,  based  on  the 
"value"  of  the  employee  to  the 
organization,  would  be  offered  an 
opportunity  for  rehabilitation. 

Small  Part  135  certificate  holders 
generally  state  that  an  employer  should 
have  the  right  to  fire  any  employee  who 
uses  drugs  and  feel  that  an  opportunity 
fur  rehabilitation  should  not  be  offered 
to  any  emplDvee  who  uses  drugs.  These 
small  employers  base  their  position  on 
the  potential  liability  to  the  company  of 
rehiring  a  known  drug  user,  the  expense 
to  the  company  of  holding  the 
employee's  job  open,  or  replacing  an 
employee  on  a  temporary  basis,  during 
rehabilitation. 

The  AMA  reaffirmed  its  long-standing 
support  of  employment-based  treaiment 
and  assistance  prtjgrams  for  employees 
with  alcohol  or  drug  problems.  The 
AMA  believes  ihat  the  FAA  should 
require  an  employer  to  provide  one 
opportunity  for  rehabilitation  to  any 
employee  who  voluntarily  enrolls  in  an 
EAP  and  to  any  employee  who  is 
identified  as  a  drug  user  through  testing. 

NTSB  generally  concurred  in  the 
concept  of  requiring  an  employer  to 
provide  EAP  services  to  employees.  The 


NTSB  recommended  that  employers  be 
required  to  offer  one  opportunity  for 
rehabilitation  to  employees  who 
volunteer  for  an  EAP  and  for  employees 
who  are  identified  as  drug  users  through 
any  type  of  drug  testing. 

Most  small  business  entities, 
TEMSCO  Helicopters,  Inc.  and  Overseas 
Air  Transport  Corporation  for  example, 
object  to  a  regulatory  provision  that 
would  require  an  employer  to  provide 
job  security  to  an  individual  enrolled  in 
rehabilitation.  This  objection  is  based 
on  the  financial  burden  of  keeping  a  job 
open  for  an  employee  who  is  unable  to 
perform  his  or  her  duties  and  the 
elimination  of  an  employer's  discretion 
to  fire  an  employee  who  uses  drugs. 
RAA  believes  that  an  employee  who  has 
successfully  completed  rehabilitation,  as 
determined  by  the  head  of  the 
rehabilitation  pi-ogram  and  airline 
management,  should  be  offered  an 
opoortunity  to  return  to  duty.  Executive 
Air  Fleet  (EAF),  a  Part  135  certificate 
holder  with  200  employees  subject  to 
testing,  would  support  job  security  for 
an  employee  who  voluntarily  sought 
rehabilitation  and  who  had  three  to  five 
years  of  service  with  the  company.  SSA 
also  believes  that  an  employee's  length 
of  employment  may  be  a  reasonable 
factor  to  consider  when  specifying  an 
employer's  obligation  to  retain  or  rehire 
an  employee  participating  in 
rehabilitation.  SSA  also  states  that 
holding  an  employee's  job  open  during 
inpatient  rehabilitation  will  greatly 
complicate  small  business  operations  for 
an  unknown  time  period.  Henson 
Airlines  states  that,  under  its  existing 
program,  employees  will  be  fired  as  a 
result  of  a  positive  alcohol  or  drug  test. 
ERA  Aviation,  Inc.  strongly  objects  to 
any  Federally-mandated  rehabilitation 
and  rehire  requirement.  ERA  Aviation 
objects  to  the  cost  of  providing  EAP 
services,  but  more  important,  objects  to 
assuming  the  potential  liability  problems 
that  could  result  from  rehiring  a  known 
user  of  illegal  substances  even  if  that 
employee  has  successfully  completed  a 
rehabilitation  program. 

Several  small  operators,  including 
TEMSCO  Hehcopters,  Inc.,  object  to  the 
requirement  to  provide  an  opportunity 
for  rehabilitation  to  employees 
identified  as  drug  users.  Henson  Airlines 
provides  an  opportunity  for 
rehabilitation  only  to  employees  who 
voluntarily  enroll  in  rehabilitation.  RAA 
supports  these  views.  Organizations 
such  as  the  American  Association  of 
Airport  Executives  (AAAE)  and  ATA 
believe  that  an  opportunity  should  be 
offered  only  to  employees  who 
volunteer  for  rehabilitation.  SSA  states 
that  there  should  be  no  requirement  that 
a  small  business  retain  or  rehire  any 


employee  who  tests  positive  for  drugs  as 
a  result  of  any  unplanned  drug  test, 
including  postaccident  or  for-cause 
testing.  A'TA  believes  that  limiting 
rehabilitation  and  reemployment  to 
volunteers  has  the  dual  effect  of  making 
safety  the  industry's  highest  priority  and 
containing  the  costs  associated  with 
rehabilitation.  AAAE  believes  that  any 
employee  who  tests  positive  for  drugs 
should  be  dismissed  immediately. 
AAAE  comments  that  employers  and 
employees  should  be  free  to  negotiate 
broader  rehabilitation  and 
reemployment  rights  as  part  of  a 
collective  bargaining  agreement. 

Labor  organizations  are  strong 
supporters  of  broad  EAP  opportiuiities 
and  services.  TWU  and  FEIA  beUeve 
that  all  employees  who  test  positive, 
regardless  of  the  reason  for  testing, 
should  be  given  at  least  one  opportunity 
for  rehabilitation.  FEIA  supports  the 
requirement  for  at  least  one 
rehabilitation  opportunity  because  a 
positive  drug  test  is  not  proof  of 
impairment  on  the  job.  "The  Teamsters 
Union  believes  that  negotiated,  client- 
specific  rehabilitation  programs  should 
be  available  to  employees  who 
volunteer  and  for  employees  who  test 
positive  on  one  occasion.  Labor 
organizations  comment  that  all 
rehabilitation  costs  should  be  paid  by 
the  employer  either  directly  or  as  part  of 
an  employee  benefit  or  insurance 
package.  TWU  concurs  with  this 
position,  insofar  as  it  relates  to  the  first 
positive  test  result,  unless  the  employee 
has  engaged  in  conduct  that  would 
otherwise  justify  suspension  or 
discharge  under  an  applicable  collective 
bargaining  agreement. 

AIJ'A  states  that  there  is  no  valid 
reason  to  limit  access  to  an  EAP  only  to 
employees  who  volunteer  for 
.-ehabilitation.  Based  on  experience  in 
the  HIMS  program,  only  15  percent  of 
the  pilots  treated  for  alcoholism  were 
self-referred;  85  percent  of  the  pilots 
were  discovered  by  the  union  or 
management,  or  both.  ALPA  believes 
that  rehabilitation  should  be  made 
broadly  available  to  any  employee  who 
could  benefit  from  an  EAP  and  that  in 
.•■-oirie  cases,  a  second  opportunity  for 
rehabilitation  may  be  appropriate. 
ALPA  urges  the  FAA  to  revise  the 
proposed  regulation  to  require 
employers  to  pay  the  cost  of 
rehabilitation  programs  that  are 
rifirdated  by  the  regulation. 

ALPA  believes  that  traditional  EAP 
techniques  that  are  tailored  to  a  specific 
population,  such  as  the  HIMS  program, 
will  be  more  effective  in  deterring  drug 
use  than  the  anti-drug  program  proposed 
in  the  NPRM.  During  the  15-year  period 
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that  the  HIMS  program  has  been  in 
effect.  800  pilots  have  participated  in 
rehabilitation  for  alcoholism  yielding  a 
long-term  success  rate  of  93  percent. 
ALPA  states  that  the  average  "off  line 
time"  for  pilots  involved  in  the  HIMS 
program  is  approximately  120  days:  30 
days  for  treatment;  30  days  for  aftercare 
treatment,  observation,  and  processing; 
and  45  to  60  days  for  processing  of  an 
FAA  application.  The  recovery  rate  for 
pilots  who  participate  in  one 
rehabilitation  opportunity  is  85  percent. 
Of  the  15  percent  of  the  pilots  who  suffer 
a  relapse  after  the  first  treatment, 
approximately  50  percent  are 
successfully  treated  in  their  second 
rehabilitation  opportunity. 

FAA  Response.  Most  comments 
regarding  rehabilitation  deal  with  the 
is.sue  of  whether,  and  under  what 
circumstances,  to  offer  rehabilitation 
and  to  provide  job  security  to  an 
employee  and  the  length  of  any 
employee  rehabilitation  period.  The 
FAA  carefully  considered  the  various 
arguments  submitted  by  the  commenters 
on  the  issue  of  EAP  services  and 
rehabilitation  opportunities  for 
employees.  The  FAA  understands,  and 
considered,  the  arguments  raised  in 
defense  of  broad  rehabilitation 
opportunities  and  job  security  for 
aviation  personnel  who  use  drugs. 

However,  the  FAA  reviewed  the  two 
options  that  included  provisions 
providing  broad  rehabilitation 
opportunities  and  job  security  to 
employees  whose  drug  use  was  detected 
through  testing  under  the  final  rule. 
Many  of  the  commenters  oppose 
rehabilitation  opportunities  and  job 
security  for  employees  who  fail  to 
discontinue  drug  use  and  wait  to  be 
detected  by  testing.  The  FAA  agrees 
with  these  commenters  and  believes 
that  a  strong  message  must  be  conveyed 
to  Hrug  users  that  the  use  of  drugs  is 
unacceptable  in  the  aviation  industry. 
The  FAA's  primary  duty,  pursuant  to 
statutory  mandate,  is  to  consider  the 
adverse  safety  consequences 
surrounding  the  issue  of  drug  use  by 
senstivie  safety-  and  security-related 
aviation  personnel.  On  this  basis,  the 
F.AA  has  determined  that  employers 
should  not  be  obligated  to  offer  an 
opportunity  for  rehabilitation  or  to 
provide  job  security  to  employees  who 
fail  a  drug  test  or  who  use  drugs  on  the 
job.  The  FAA  understands  that  broad 
rehabilitation  opportunities  and  job 
security  for  employees,  without  regard 
to  the  manner  of  detection  of  drug  use, 
may  help  those  employees  who  are 
unable  to  help  themselves.  But.  the  FAA 
believes  that  it  is  inconsistent  with  the 
agency's  safety  responsibilities  to 


promote  the  message  that  drug  use  in 
the  aviation  industry  will  be  tolerated 
until  an  individual's  drug  use  is  detected 
through  testing.  The  FAA  believes  that  it 
is  inappropriate  to  place  the  agency  and 
an  employer  in  the  anomalous  position 
of  allowing  any  employee  who  uses 
illegal  drugs  to  work  in  a  sensitive 
safety-  or  security-related  position  and 
whose  drug  use  may  adversely  affect 
aviation  safety.  Rather,  the  FAA 
beheves  that  it  is  appropriate  and 
consistent  with  its  statutory  safety 
mandate  to  prohibit  an  employee  who 
fails  a  drug  test,  who  refuses  to  submit 
to  a  drug  test,  or  who  uses  drugs  on  the 
job  ft-om  acting  in  a  sensitive  safety-  or 
security-related  position.  The  FAA  is 
convinced  that  the  comprehensive 
testing  program  of  sensitive  safety-  and 
security-related  employees,  combined 
with  an  employee  assistance  program  to 
educate  and  train  all  personnel,  is 
consistent  with  the  statutory  duty  to 
promote  aviation  safety  and  will  reduce 
any  drug  use  in  the  aviation  community. 

The  FAA  also  carefully  reviewed  the 
third  option  presented  in  the  NPRM  that 
would  provide  an  opportunity  for 
rehabilitation  and  job  security  to  an 
employee  who  admitted  his  or  her  drug 
use  and  who  volunteered  for 
rehabilitation  before  being  detected 
through  drug  testing.  However,  in  the 
FAA's  opinion  and  as  noted  by  the 
commenters.  there  are  several  issues 
related  to  employee  rehabilitation  and 
retention  or  reemployment  benefits  that 
must  be  considered  in  development  of 
the  final  rule. 

For  example,  the  term  "rehabilitation  " 
generally  means  the  period  of  time 
during  which  an  employee  is  receiving 
treatment  or  counseling  for  a  drug 
problem.  The  length  of  any 
rehabilitation  period  is  dependent  on 
several  factors  such  as  the  availability 
and  enrollment  period  of  rehabilitation 
services,  the  length  and  extent  of 
treatment  for  the  level  of  use  and  the 
type  of  drug  used,  collection  and 
analysis  of  tests  given  during 
rehabilitation,  and  the  review  process 
that  may  lead  to  a  recommendation  to 
return  to  duty  in  a  sensitive  safety-  or 
security-related  position.  The  term 
"rehabilitated"  generally  means  that  an 
employee  is  determined  to  be  drug  free 
and.  based  on  the  employee's  progress 
and  prognosis  during  rehabilitation,  the 
employee  may  return  to  work.  The  fact 
that  an  employee  has  returned  to  work 
does  not  mean  that  the  employee  is 
exempt  from  follow-up  or  aftercare 
treatment  and  counseling. 

The  FAA  is  aware  of  the  wide  variety 
of  rehabilitation  programs  that  vary 
both  in  the  length  of  treatment  and  type 


of  treatment  depending  on  the  substance 
used  and  the  availability  of 
rehabihtation  and  treatment  services. 
One  standard  rehabilitation  and 
treatment  program,  generally  necessary 
for  those  individuals  who  require 
intensive  inpatient  care  followed  by 
outpatient  care  and  counseling  sessions, 
specifies  28  days  of  inpatient  care.  Other 
programs  may  involve  shorter  periods  of 
time  for  inpatient  care,  may  involve 
outpatient  treatment  only,  or  may 
involve  a  combination  of  inpatient  and 
outpatient  care  of  varied  duration.  For 
example,  some  treatment  programs  may 
require  three  to  four  sessions,  given  on 
two  or  three  nights  a  week,  over  a  six  to 
eight  week  period  and  followed  by  less 
frequent  meetings  or  counseling 
sessions.  Other  treatment  programs 
might  involve  individual  or  group 
counseling  sessions  on  a  weekly  basis, 
over  a  period  of  one  year  or  more.  An 
additional  factor  that  affects  the  length 
or  treatment  or  rehabilitation  is  the 
availability  of  private  or  conununity 
services  in  a  particular  area. 

The  FAA  reviewed  these  variables  to 
determine  if  a  timeframe  for  voluntary 
rehabilitation  and  job  security  could  be 
developed  and  included  in  the  final  rule. 
The  FAA  carefully  considered  the 
comments  from  many  aviation 
businesses  that  oppose  any  regulatory 
requirement  to  offer  rehabilitation  and 
to  retain  or  rehire  any  employee  who 
admits  to  illegal  drug  use.  The 
commenters  base  their  objections  on 
several  factors  including  elimination  of 
an  employer's  discretion  to  terminate  an 
employee;  undue  complication  of 
operations  due  to  potential  extended 
absences  of  employees  enrolled  in 
rehabilitation;  and  negation  of  an 
employer's  ability  to  tailor  rehabilitation 
opportunities  and  job  security  to  a 
particular  employee  population.  The 
most  strenuous  objections  are  based  on 
the  substantial  and  unwarranted 
burdens,  both  administrative  and 
financial,  associated  with  rehabilitation 
and  job  security  for  employees.  Based 
on  financial  information  submitted  by 
the  conmienters,  it  appears  that 
expenses  of  rehabilitation  and  job 
security  opportunities  as  proposed 
would  seriously  affect  large  aviation 
entities  and  would  probably  overwhelm 
small  companies. 

After  review  of  the  considerable 
variables  in  treatment  and  the  extensive 
arguments  presented  by  the 
commenters,  the  FAA  concluded  that  a 
reasonable  accommodation  of  burdens 
on  employers  who  may  not  be  able  to 
absorb  employee  absences  and  realistic 
opportunities  for  employee 
rehabihtation  can  not  be  imposed  in  the 


abstract.  Thus,  the  FAA  does  not  agree 
with  the  commenters  who  state  that  the 
FAA  should  specify  an  opportunity  for 
rehabilitation  and  the  amount  of  time 
during  which  an  employer  is  required  to 
provide  job  security  for  an  employee 
enrolled  in  rehabilitation. 

Many  employers  in  the  aviation 
industry  currently  offer  rehabilitation 
opportunities  and  job  security  benefits 
to  employees.  The  FAA  anticipates  that 
those  employers  will  continue  to  offer 
these  opportunities  and  benefits  to 
employees  and  that  other  employers 
may  elect  to  include  these  components 
in  any  negotiated  employee  benefit 
package.  Because  many  aviation  entities 
have  resolved  the  relative 
administrative,  persoimel,  operational, 
and  financial  issues  that  surround 
employee  rehabilitation  and  job  security 
requirements,  the  FAA  believes  that  the 
aviation  industry  is  able  to  design 
appropriate  programs  and  services  for 
its  employees.  The  FAA  beUeves  that,  in 
light  of  the  variables  and  burdens 
addressed  above,  issues  regarding  an 
adequate  amount  of  time  for 
rehabilitation,  an  appropriate  amount  of 
time  to  receive  a  recommendation  to 
return  to  duty  in  a  sensitive  safety-  or 
security-related  position,  and  job 
security  matters,  are  best  addressed  in 
the  specific  employment  context. 

Thus,  an  employer  is  not  required  to 
offer  an  opportunity  for  rehabilitation,  to 
provide  job  security,  or  to  provide  the 
resources  for  rehabilitation  to  any 
employee.  At  the  same  time,  employers 
may  offer  these  opportunities  and 
benefits  to  employees:  the  FAA  urges 
employers  to  consider  the  experience  of 
employers  who  have  developed 
rehabilitation  programs. 

The  final  rule  does  not  prohibit  an 
employer  from  reassigning  an  employee 
to  a  position  that  does  not  involve  the 
performance  of  sensitive  safety-  or 
security-related  duties,  "fhe  final  rule 
also  does  not  dictate  whether  an 
employee  is  required  or  permitted  to  use 
vacation  time,  sick  leave,  or  leave 
without  pay  in  order  to  accommodate 
the  employee's  time  away  from  his  or 
her  sensitive  safety-  or  security-related 
position.  The  FAA  believes  that  issues 
such  as  termination,  reassignment, 
hiring  of  temporary  employees  to  fill  a 
position,  or  policies  regarding  an 
employee's  absence  from  a  position,  are 
issues  that  are  appropriately  the  subject 
of  employer  and  employee  negotiation 
or  collective  bargaining. 

The  NPRM  did  not  propose  to  require 
an  employer  to  pay  for  an  employee's 
rehabilitation  and  final  rule  also  does 
not  address  this  issue.  Indeed,  since  an 
employer  is  permitted  to  terminate  an 
Employee  who  fails  a  drug  test  or  who 


refuses  to  submit  to  a  drug  test,  and 
such  employee  does  not  have  a  right  to 
return  to  duty  for  that  employer,  this 
issue  is  not  relevant  to  the  final  rule. 
However,  the  employer  may  cover  an 
employee's  rehabilitation  expenses 
through  an  employee  benefit  package, 
insurance  coverage,  or  as  a  matter  of 
collective  bargaining  negotiated 
between  the  employer  and  the 
employee.  The  FAA  considers  these 
areas  to  be  a  matter  between  employers 
and  employees  and,  as  such,  are  left  to 
the  discretion  of  the  employer  or  to  be 
negotiated  during  collective  bargaining. 

EAP  Education  and  Training 
Programs.  ATA  states  that  the  FAA 
should  not  specify  the  details  and 
contents  of  an  employer's  EAP.  The 
Teamsters  Union  believes  EAP  services 
should  be  negotiated  between  labor  and 
management  and  that  rehabilitation 
programs  should  be  client-specific. 

ALPA  believes  that  EAP  services 
should  be  tailored  to  be  specific 
employee  population  as  the  HIMS 
program  is  tailored  to  pilots  in 
commercial  aviation. 

Various  labor  organizations  conclude 
that  EAPs,  instead  of  mandatory  testing, 
are  the  preferable  method  to  conduct  an 
anti-drug  program.  AFA  also  urges  the 
FAA  to  separate  the  administration  of 
any  drug  testing  programs,  if  mandated 
at  all,  from  administration  of  an  EAP. 

The  FAA  received  considerable  data 
in  response  to  the  ANPRM  and  the 
NPRM  regarding  the  availability  of  EAP 
services.  Some  of  these  commenters 
included  specific,  existing  EAPs  that  are 
recommended  by  the  industry.  The 
Association  of  Labor-Management 
Administrators  and  Consultants  on 
Alcohohsm,  Inc.,  (ALMACA)  submitted 
an  extensive,  recommended  industry 
EAP  in  response  to  the  ANPRM. 

Although  most  commenters  think  that 
EAPs  are  valuable,  employer  and 
employee  organizations  differ  on  the 
mechanics  and  content  of  an  EAP 
education  and  training  component. 
Labor  unions  generally  favor  broad  EAP 
services.  The  majority  of  employer 
oiganizations  favor  EAPs  that  are 
designed  to  meet  the  specific  needs  of 
the  company  and  oppose  regulatory 
action  by  the  FAA  in  this  area. 

FAA  Response.  The  tAA  believes  that 
an  employer  should  have  the  ability  to 
design  an  EAP  that  would  best  serve  its 
employees.  The  ability  to  tailor  an  EAP 
is  particularly  important  for  small 
aviation  employers  who  may  not  have 
the  financial  and  administrative 
resources  to  support  a  company- 
sponsored  EAP.  Therefore,  the  FAA  has 
made  no  changes  to  the  proposed 
iTtiriimal  FAP  education  requirements. 
However,  the  FAA  has  revised  the  EAP 


trainmg  requirements.  The  FAA  deleted 
the  minimum  requirement  of  60  minutes 
of  annual  training  for  all  employees.  The 
FAA  retained  the  60-minute  training 
requirement  for  supervisors  who  will 
make  determinations  to  test  an 
employee  based  on  reasonable  cause. 
The  FAA  believes  that  it  is  appropriate 
to  require  a  full  60  minutes  of  initial 
training  for  presently-employed  and 
newly-hired  supervisors  making 
reasonable  cause  determinations 
because  of  the  need  for  increased 
awamess  and  recognition  of  signs  that 
may  indicate  drug  use.  The  employer 
has  the  discretion  to  determine  the 
reasonable  recurrent  training  for 
supervisory  personnel  who  have  the 
authority  to  make  reasonable  cause 
determinations.  The  FAA  believes  that 
this  fiexibility  will  enable  employers  to 
address  specific  issues  or  needs  that 
may  arise  as  a  result  of  the  employer's 
anti-drug  program. 

The  rule  permits  an  employer  to 
develop  and  provide  these  minimum 
services  as  part  of  an  internal  program 
or  the  employer  may  contract  with 
community  agencies  or  other  aviation 
companies  to  provide  these  services  to 
employees.  The  employer  is  permitted  to 
provide  additional  education  and 
training,  beyond  the  minimum 
requirements  of  the  rule,  to  its 
employees.  The  FAA  believes  that 
employers  will  not  have  substantial 
difficulty  developing  education  and 
training  programs  for  employees 
because  of  the  significant  number  of 
model  EAPs  submitted  to  the  FAA  in 
response  to  the  ANPRM. 

Small  Aviation  Entities  and 
Businesses.  The  National  Air  Transport 
Association  (NATA)  represents 
numerous  Part  135  certificate  holders  in 
the  aviation  industry.  NATA  states  that 
the  anti-drug  program  would  have 
significant  cost  impact  on  Part  135 
certificate  holders  and,  particularly, 
small  aviation  operators.  NATA 
recom.mends  that  Part  135  certificate 
holders,  with  100  or  fewer  covered 
employees  should  be  excluded  from  the 
requirement  to  submit  and  implement  an 
anti-dnig  piogram.  A  number  of  other 
small  Part  135  certificate  holders 
responding  to  the  NPRM  also  argue  for 
exclusion  from  the  anti-drug  program. 

.*  OPA  urges,  the  FA.'^  to  exempt  from 
the  lule  operators  and  their  employees 
who  currently  arvj  e.vtmpt  from  the 
requirements  of  Part  135.  AOPA 
contends  that  these  ouerators  are 
invariably  small  businesses  who  would 
be  unable  to  withstand  the  financial  and 
administiative  burdens  of  the  proposed 
regulations.  Several  commenters 
involved  in  single  pilot — single  aircraft 
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operations  noted  the  difficulty  of 
complying  with  most  of  the  provisions  of 
the  proposed  rules. 

Atlantic  Aero.  Inc..  a  Hxed  based 
operation  employing  more  than  100 
people,  and  Sunwest  Aviation  support 
efforts  to  address  the  drug  problem  but 
state  that  modifications  to  the  proposal 
are  necessary  to  avoid  an  unjustified 
administrative  and  financial  burden  on 
small  operators. 

SSA  feels  that  the  proposed  anti-drug 
program  is  inappropriate  for  small 
businesses  that  rely  on  student 
instruction  as  the  economic  base  of 
activities  or  for  certiHed  flight 
instructors  acting  as  independent 
contractors.  SSA  believes  that  the  FAA 
has  failed  to  account  for  the  practical 
differences  between  large  corporate 
entities  and  small  businesses.  SSA 
suggests  that  the  FAA  develop  four 
separate  anti-drug  programs  that  would 
address  the  particular  needs  and 
concerns  of  Part  121  certificate  holders. 
Part  135  certificate  holders,  flight 
schools,  and  small  businesses  or 
independent  contractors. 

A  commenter  speaking  as  national 
litigation  counsel  for  AOPA  and  on 
behalf  of  the  California  Aviation 
Council  and  the  Orange  County 
Aviation  Association,  conveys  the 
concerns  of  flight  instructors,  small  fixed 
base  operators,  banner  towers,  crop 
dusters,  and  other  small  aviation  entities 
that  do  not  provide  scheduled  air  carrier 
service  who  are  affected  by  the 
proposal.  This  commenter  notes  that  the 
NPRM  is  an  unwarranted,  overreaching 
invasion  of  the  domestic  aviation 
community's  right  to  be  free  from 
governmental  intrustion  because  of  the 
lack  of  evidence  of  any  drug  problem 
among  commercial  aviation 
professionals.  The  commenter  stales 
that  this  lack  of  evidence  supports  the 
history  or  responsible  self-regulation  by 
the  commercial  aviation  community. 

The  National  Association  of  Flight 
Instructors  (NAFI)  states  that  the  anti- 
drug program  proposed  in  the  NPRM  is 
tailored  for  a  large  aviation  organization 
and,  therefore,  is  not  appropriate  for  a 
small  organization  or  a  freelane  flight 
instructor  that  is  not  employed  by  any 
company.  NAFI  believes  that  testing  of  a 
flight  instructor  each  time  that  instructor 
performs  flight  instruction  duties  will  be 
impossible.  In  addition,  NAFI  is 
concerned  about  the  quality  and 
reliability  of  laboratory  analysis;  the 
constitutionality  of  drug  testing;  and  the 
administrative  and  economic  burden  on 
small  entities  related  to  EAP  services. 
MRO  requirements,  and  job  security  for 
employees  enrolled  in  rehabilitation. 
Two  individual  commenters  believe  that 
sole-proprietorships  and  businesses  that 


employ  10  or  fewer  employees  should  be 
excluded  from  any  requirement  to 
implement  an  anti-drug  program. 

FAA  Response.  The  FAA  understands 
the  economic  and  practical  concerns 
expressed  by  Part  135  certificate  holders 
as  well  as  those  entities  or  individuals, 
listed  in  §  135.1  (b),  who  are  otherwise 
exempt  from  the  requirements  of  Part 
135  but  are  affected  by  the  regulation 
because  they  are  engaged  in  operations 
for  compensation  or  hire.  For  the 
purposes  of  the  requirements  of  the  anti- 
drug program,  the  FAA  has  tailored  the 
final  rule  in  an  attempt  to  accommodate 
small  aviation  entities,  particularly 
those  Part  135  certificate  holders  who 
employ  50  or  fewer  employees  who  are 
covered  by  this  final  rule  and  those 
entities  or  individuals,  listed  by  this 
final  rule  and  those  entities  or 
individuals,  listed  in  §  135.1(b),  who  are 
otherwise  exempt  from  the  requirements 
of  Part  135  but  are  included  in  the 
comprehensive  anti-drug  program 
because  they  conduct  operations  for 
compensation  or  hire. 

The  FAA  believes  that  it  would  be 
counterproductive  to  the  goals  of  the 
anti-drug  program  to  impose 
requirements  on  small  aviation  entities 
who  would  be  unable  to  comply  with 
them  because  of  substantial  financial, 
administrative,  and  logistical 
difficulties.  The  vast  majority  of  the 
difficulties  are  associated  with  the 
requirements  of  implementing  a  random 
testing  program  and  providing 
rehabilitation  programs  and  services  to 
employees.  Therefore,  the  FAA  has 
revised  the  proposed  rule  to  provide  a 
tiered  implementation  plan  that  would 
allow  small  aviation  entities  to  develop 
and  implement  a  comprehensive  anti- 
drug program,  over  specific  time  periods, 
in  accordance  with  a  schedule 
determined  by  the  FAA.  The  language  of 
the  nile  does  not  prohibit  an  employer 
from  implementing  its  anti-drug  program 
sooner  than  required  by  the  FAA's 
schedule  if  the  employer  is  able  to 
comply  with  the  rule  requirements  and 
the  provisions  of  its  anti-drug  program 
at  an  earlier  date. 

Part  121  certificate  holders  and  Part 
135  certificate  holders  that  have  more 
than  50  covered  employees,  and 
contractors  to  these  certificate  holders, 
will  be  required  to  follow  the  schedule 
that  was  proposed  in  the  NPRM  with 
one  exception.  As  proposed,  these 
employers  must  submit  an  anti-drug 
plan  to  the  FAA  not  later  than  120  days 
after  the  effective  date  of  the  rule  and 
must  implement  the  anti-drug  program 
not  later  than  180  days  after  approval  of 
the  anti-drug  program  by  the  FAA. 
However,  these  employers  are  required 
to  implement  preemployment  testing  of 


applicants  for  sensitive  safety-  or 
security-related  positions  not  later  than 

10  days  after  approval  ot  the  employer's 
anti-drug  plan  by  the  FAA.  The  FAA 
believes  that  it  is  appropriate  to  require 
accelerated  implementation  of 
preemployment  testing  for  these 
employers  because  many  of  these 
employers  have  existing  preemployment 
testing  programs  and,  generally,  these 
employers  have  the  available  financial 
and  administrative  resources  that 
enable  them  to  begin  testing. 

Part  135  certificate  holders  that  have 

11  to  50  covered  employees,  and 
contractors  to  those  certificate  holders, 
will  be  required  to  submit  an  interim 
anti-drug  program,  that  sets  forth  all 
required  drug  testing  except  mandatory 
random  drug  testing,  not  later  than  180 
days  after  the  effective  date  of  the  final 
rule.  The  employer  must  implement 
preeployment  testing,  periodic  testing, 
postaccident  testing,  testing  based  on 
reasonable  cause,  and  testing  after  an 
employee's  return  to  duty  not  later  than 
180  days  after  approval  of  the  anti-drug 
program  by  the  FAA.  These  employers 
must  submit  an  amendment  of  their 
interim  anti-drug  program  to  the  FAA, 
that  contains  the  procedures  for 
implementing  an  unannounced  testing 
program  of  employees  who  are 
randomly  selected  at  the  applicable 
annuaUzed  testing  rate,  not  later  than 
120  days  after  approval  of  the  interim 
anti-drug  program  by  the  FAA.  The 
employer  must  continue  implementation 
of  the  remainder  of  the  program  and 
must  implement  the  random  testing 
provision  not  later  than  180  days  after 
approval  of  the  amended  anti-drug 
program  by  the  FAA. 

Part  135  certificate  holders  with  10  or 
fewer  covered  employees  and  those 
entities  or  individuals,  listed  in 
§  135.1(b),  who  are  otherwise  exempt 
from  the  requirements  of  Part  135  but 
are  included  in  the  comprehensive  anti- 
drug program  because  they  conduct 
operations  for  compensation  or  hire,  and 
any  contractors  to  these  employers, 
must  submit  an  anti-drug  plan  to  the 
FAA  for  approval,  that  includes 
procedures  for  all  t>-pes  of  testing 
mandated  by  the  rule,  not  later  than  360 
days  after  the  effective  date  of  the  final 
rule.  These  employers  must  implement 
the  approved  anti-drug  program  not  later 
than  180  days  after  approval  of  the  plan 
by  the  FAA.  The  FAA  believes  that  this 
extension  of  time  will  enable  small 
aviation  entities  to  evaluate  random 
drug  testing  programs  of  other 
companies,  to  develop  an  appropriate 
method  by  which  to  comply  with  the 
drug  testing  provisions  of  the  rule,  and 
to  participate  in  any  association  or 


consortium  that  may  be  available  to 
provide  specimen  collection,  testing 
assistance,  and  EAP  services.  Also,  the 
FAA  believes  that  it  is  appropriate  to 
require  these  employers  to  submit  a  plan 
that  includes  random  testing,  as 
opposed  to  implementation  of  random 
testing  after  other  testing  is 
implemented,  because  these  employers 
will  have  a  significant  amount  of  time  to 
develop  and  implement  a 
comprehensive  anti-drug  program  for 
their  employees. 

New  aviation  businesses  that  come 
into  existence  after  the  effective  date  of 
the  rule,  and  that  are  subject  to  the 
requirements  of  the  final  rule,  will  be 
required  to  comply  with  the  schedule 
that  is  appropriate  for  the  size  of  the 
company  and  their  particular 
operations.  The  FAA  believes  that  it  is 
appropriate  to  adhere  to  the  same  time 
schedules  that  are  set  forth  for  existing 
aviation  entities  in  order  to  treat 
similarly-situated  entities  in  a  similar 
manner.  However,  it  is  possible  that  the 
timeframes  may  be  accelerated  for  new 
businesses  in  the  furture  as  existing 
employer  programs  and  consortia 
develop  and  continue  to  provide 
services  to  the  aviation  community. 

The  FAA  has  identified  an  issue  that 
could  unduly  burden  small  commercial 
operators  who  do  not  hold  a  Part  121 
certificate  or  a  Part  135  certificate,  who 
conduct  operations  Hsted  in  §  135.1(b), 
and  who  are  included  in  this  final  rule 
because  they  conduct  operations  for 
compensation  or  hire.  Under  the  terms 
of  the  proposed  rule,  these  commercial 
operators  would  have  been  unable  to 
contract  for  aircraft  maintenance  or 
preventive  maintenance  services.  The 
proposed  rule  would  have  prohibited 
commercial  operators  from  using  the 
services  of  employees  who  work  for 
fixed  base  operators  and  repair  stations 
that  service  only  general  aviation 
aircraft  if  the  employees  of  these  entities 
were  not  subject  to  an  FAA-approved 
comprehensive  anti-drug  program.  In  an 
effort  to  relieve  this  unintended  burden, 
the  FAA  has  included  a  new  provision 
in  the  final  rule  directed  solely  at  those 
individuals  or  entities.  This  provision 
states,  in  essence,  that  an  individual 
who  is  otherwise  authorized  may 
perform  maintenance  and  repair  work 
on  a  commercial  operator's  aircraft, 
even  if  that  individual  is  not  covered  by 
a  comprehensive  anti-drug  program,  in 
two  specific  instances.  First,  an 
individual  who  is  not  covered  by  the 
final  rule  can  perform  emergency  repairs 
on  an  aircraft  if  the  aircraft  could  not  be 
operated  safely  to  a  location  where  a 
covered  employee  could  perform  the 
repairs.  Second,  an  individual  who  is 


not  covered  by  the  final  rule  can 
perform  aircraft  maintenance  and 
preventive  maintenance  repairs  on  an 
aircraft  if  the  operator  would  be 
required  to  transport  the  aircraft  more 
than  50  nautical  miles  further  than  the 
closest  available  repair  point  from  the 
operator's  principal  base  of  operations 
in  order  to  have  the  work  performed  by 
a  covered  employee.  The  FAA  beUeves 
that  this  narrow  exemption  from  the 
requirements  of  the  final  rule  will 
benefit  the  small  commercial  operators 
subject  to  the  final  rule  but  will  not 
adversely  affect  the  enhanced  aviation 
safety  intended  by  the  final  rule. 

Medical  Review  Officer  (MRO). 
Several  small  entities,  including  EAF, 
believe  that  an  MRO  should  have  the 
responsibility  to  determine  if  an 
employee  has  been  successfully 
rehabilitated  and  to  determine  when  an 
employee  may  return  to  duty.  ATA  also 
recommends  that  an  MRO  be  involved 
in  the  determination  of  an  employee's 
successful  rehabilitation.  However, 
ATA  notes  that  it  would  not  always  be 
feasible  for  an  MRO  to  personally 
interview  each  employee  who  has  a 
positive  test  result  and  recommends  that 
the  final  rule  accommodate  that 
situation.  RAA  and  Federal  Fjcpress 
oppose  any  regulatory  provision  that 
would  require  an  airline  to  appoint  or  to 
designate  an  MRO  as  part  of  an  anti- 
drug program. 

APFA  believes  that  an  MRO  should 
be  an  independent  physician  who  could 
assist  labor  and  management  EAP 
officials  during  analysis  of  drug  test 
results  and  determination  of  the  validity 
of  test  results  in  each  employee's  case. 
AFA  believes  that  it  is  imperative  that 
an  MRO  have  specific  training  in 
toxicology  and  addictive  diseases.  Even 
with  this  training.  AFA  believes  an 
MRO  should  be  responsible  for 
monitoring  any  testing  program  and 
interpreting  test  results  to  determine  if 
referral  to  an  EAP  is  warranted  for  a 
particular  employee.  AFA  states  that 
evaluation  and  referral  for  treatment 
and  determinations  regarding  an 
employee's  readiness  to  return  to  work 
should  be  made  only  by  an  EAP 
treatment  professional.  lUFA  states  that 
only  the  health  care  professional  with 
whom  an  employee  has  been  working  is 
qualified  to  make  a  determination  of 
when  an  employee  is  fit  to  return  to 
duty.  If  an  MRO  and  the  responsible 
health  care  official  disagree,  a  neutral 
third  party  should  evaluate  an  employee 
and  determine  if  an  employee  is  fit  to 
return  to  work.  ALPA  states  that  the 
determination  of  whether  an  individual 
has  been  rehabilitated,  at  least  in  the 
case  of  pilots,  must  be  made  by  the 


Federal  Air  Surgeon  under  the  medical 
certification  procedures  contained  in 
Part  67  of  the  Federal  Aviation 
Regulations. 

FAA  Response.  In  response  to 
commenters  who  oppose  the 
requriement  to  designate  or  appoint  an 
MRO.  the  FAA  notes  that  the  rule  does 
not  require  that  each  employer  have  its 
own  individual  MRO.  The  FAA 
anticipates  that  small  companies  will 
become  part  of.  or  will  associate  with, 
large  companies  or  may  participate  in  a 
consortium  of  small  companies  or 
associations,  in  order  to  comply  with  the 
MRO  requirement  of  the  final  rule  that 
will  result  in  reasonable  costs  to  small 
employers. 

After  consideration  of  the  comments 
on  the  issue  of  MROs,  the  FAA  has 
determined  that  the  requirements 
proposed  in  the  NTRM  are  appropriate. 
The  FAA  believes  that  the  review  and 
evaluation  functions  of  an  MRO  provide 
critical  and  necessary  safeguards  for  an 
employee  who  is  subject  to  drug  testing 
under  the  comprehensive  anti-drug 
program.  The  FAA  believes  that  the 
MRO  will  prove  to  be  a  beneficial  asset 
to  both  employees  and  employers  who 
are  subject  to  the  provisions  of  the  final 
rule. 

However,  the  FAA  has  expanded  the 
role  of  the  MRO  after  review  of  the 
comments  and  the  proposed  rule, 
although  many  of  these  responsibilities 
are  contingent  on  an  employer's 
decision  to  be  involved  in  rehabilitation. 
For  example,  if  an  employer  chooses  to 
use  an  individual  to  perform  a  sensitive 
safety-  or  security-related  function  who 
has  failed  a  drug  test  under  this  program 
and  who  has  successfully  completed 
rehabilitation,  the  MRO  will  develop  an 
unannounced  testing  schedule  for  that 
individual.  The  MRO  is  the  final  arbiter 
in  cases  where  an  individual  disputes  a 
testing  schedule  after  return  to  duty. 
Except  in  cases  where  the  Federal  Air 
Surgeon  is  involved,  as  discussed  below, 
the  MRO  also  is  the  final  arbiter 
regarding  retum-to-duty 
recommendations.  The  MRO  also  shall 
review  any  rehabilitation  program  in 
which  an  employee  or  an  applicant 
participated,  after  failing  a  drug  test 
conducted  in  accordance  with  Appendix 
I  to  Part  121,  to  determine  if  an 
employee  can  return  to  dut>'  or  an 
applicant  may  be  hired  to  perform  a 
sensitive  safety-  or  security-related 
function  for  an  employer. 

The  FAA  also  has  defined  the  factors 
that  an  MRO  shall  consider  when 
making  a  retiu7i-to-duty  determination. 
The  MRO  is  required  by  the  final  rule  to 
ensure  that  an  individual  is  drug  free  as 
evidenced  by  a  drug  test:  that  an 
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individual  has  been  evaluated  by  a 
rehabilitation  counselor  for  drug  use  or 
abuse;  and  that  an  individual  has 
complied  with  testing  and  counseling 
requirements  of  a  rehabilitation 
program.  Thus,  the  MHO  will  have 
significant  and  sufBcient  information  to 
recommend,  based  on  the  MRO's 
professional  opinion,  that  an  individual 
or  a  current  employee  could  perform  a 
sensitive  safety-  or  security-related 
function  for  an  employer. 

The  FAA  clarified  the  proposed 
requirement  that  the  MRO  "conduct  a 
medical  interview"  with  an  employee  as 
part  of  the  review  of  a  positive  test 
result.  The  FAA  did  not  intend  that  the 
proposal  require  a  face-to-face  interview 
with  each  employee.  The  final  rule 
requires  that  the  MRO  provide  an 
employee  with  an  opportunity  to  discuss 
a  positive  test  result  with  the  MRO. 
Thus,  for  example,  the  MRO  is  permitted 
to  discuss  the  positive  test  result  with 
the  employee  by  phone.  The  FAA 
believes  that  the  clarification  will 
relieve  some  administrative  burdens  on 
the  MRO  and  employees  in  scheduling 
discussions  of  a  positive  test  result.  The 
FAA  also  added  several  requirements  to 
the  MRO's  list  of  duties.  First,  the  MRO 
is  required  to  notify  an  employee  of  a 
confirmed  positive  test  result  within  a 
reasonable  time  after  verification  of  the 
result.  Second,  the  MRO  must  process 
an  employee's  request  to  retest  a 
specimen.  The  final  rule  provides  that 
the  employee's  request  to  retest  must  be 
made  in  writing  to  the  MRO  within  60 
days  of  notification  of  the  confirmed 
positive  test  result. 

In  the  NPRM,  the  FAA  requested 
comment  on  who  should  make  the 
decision  that  an  employee  had  been 
successfully  rehabilitated  and  could 
return  to  duty  if  the  employee  was  drug 
free.  ALPA  specifically  comments  that 
retum-to-duty  determinations  of  pilots 
should  be  made  by  the  Federal  Air 
Surgeon  consistent  with  the  medical 
certification  procedures  contained  in 
Part  67  of  the  Federal  Aviation 
Regulations.  Part  67  of  the  Federal 
Aviation  Regulations  define  "drug 
dependence"  as  a  "*  *  *  condition  in 
which  a  person  is  addicted  to  or 
dependent  on  drugs  other  than  alcohol, 
tobacco,  or  ordinary  caffeine-containing 
beverages,  as  evidenced  by  habitual  use 
or  a  clear  sense  of  need  for  the  drug." 
After  review  of  the  comments  and 
consideration  of  the  medical  standards 
contained  in  Part  67,  the  FAA  has 
determined  that  the  Federal  Air  Surgeon 
must  be  involved  in  the  decision  to 
return  an  individual  who  holds  a  Part  67 
medical  certificate  to  a  sensitive  safety- 
related  position.  The  FAA  believes  that 


it  would  be  contrary  to  the  statutory 
mandate  to  determine  tlie  physical 
ability  of  an  individual  to  perform  duties 
pertaining  to  his  or  her  airman 
certificate  if  the  FAA  failed  to 
participate  in  a  retum-to-duty  decision 
for  an  individual  who  holds  a  medical 
certificate. 

Thus,  the  FAA  has  clarified  the 
responsibilities  of  the  MRO  for 
situations  where  an  employer 
voluntarily  becomes  involved  in 
rehabilitation  of  employees  or  persons 
hired  to  perform  sensitive  safety-  or 
security-related  functions  that  require 
an  individual  to  hold  a  medical 
certificate  issue  by  the  FAA.  Under  the 
rule,  the  MRO  will  perform  all  the  duties 
and  make  all  the  determinations 
required  in  Appendix  I  for  those 
individuals  who  do  not  hold  a  medical 
certificate  issued  pursuant  to  Part  67  of 
the  Federal  Aviation  Regulations.  For 
those  individuals  whose  position  with 
the  employer  requires  them  to  hold  a 
Part  67  medical  certificate,  the  MRO  is 
required  to  make  a  preliminary 
determination,  consistent  with  the 
standard  contained  in  Part  67,  of 
probable  drug  dependence  or  a 
determination  of  nondependence.  If  the 
MRO  makes  a  determination  of 
nondependence  based  on  his 
professional  opinion,  the  MRO  may 
recommend  that  an  employee  return  to 
duty  in  a  sensitive  safety-  or  security- 
related  position.  The  MRO  is  required  to 
forward  the  finding  of  nondependence, 
the  decision  to  return  the  employee  to 
duty,  and  any  supporting 
documentation,  to  the  Federal  Air 
Surgeon  for  review. 

The  FAA  is  aware  that  allowing  an 
MRO  to  determine  that  an  individual  is 
not  drug  dependent  and,  therefore,  may 
return  to  work  in  a  sensitive  safety-  or 
security-related  position  without  prior 
clearance  by  the  Federal  Air  Surgeon 
may  be  controversial  and  may  be 
viewed  as  inconsistent  with  aviation 
safety.  However,  in  the  FAA's  opinion, 
it  is  consistent  with  aviation  safety  to 
provide  subsequent  FAA  review  of  the 
treatment  and  any  medical 
determination  of  nondependence  that 
has  been  made  by  a  competent  Ucensed 
physician  with  knowledge  of  substance 
abuse  disorders.  The  FAA  also  believes 
it  is  beneficial  to  provide  subsequent 
review  of  an  MRO's  retum-to-duty 
determinations,  rather  than  initial 
review  by  the  Federal  Air  Surgeon,  so 
that  an  individual  who  is  not  dependent 
on  drugs  can  return  to  work  as  soon  as 
possible.  Moreover,  any  individual  who 
returns  to  work  after  rehabilitation  is 
subject  to  unannouned  testing  as 
determined  by  the  MRO  and  may  be 


subject  to  ongoing  counseling. 
Therefore,  the  FAA  believes  that  initial 
determinations  by  an  MRO  and 
subsequent  review  by  the  Federal  Air 
Surgeon  will  result  in  effective  and  fair 
treatment  of  individuals  who  are 
required  to  hold  a  medical  certificate. 

At  any  point  that  an  MRO.  in  this 
professional  opinion,  makes  a 
determination  of  probable  drug 
dependence  of  an  individual  required  to 
hold  a  medical  certificate  for  a  position, 
the  MRO  is  required  to  report  the  name 
and  other  identifying  information,  and  to 
forward  all  documentation  that  supports 
the  determination,  to  the  Federal  Air 
Surgeon.  If  the  MRO  has  made  a 
probable  drug  dependence 
determination  of  an  individual  required 
to  hold  a  medical  certificate,  the  MRO 
may  not  make  a  recommendation  to 
return  that  individual  to  duty.  From  that 
point  forward,  the  Federal  Air  Surgeon 
is  responsible  for  determining  whether 
the  individual  may  keep  a  medical 
certificate  or  may  be  issued  a  medical 
certincate  consistent  with  the  medical 
standards  contained  in  Part  67  of  the 
Federal  Aviation  Regulations.  Since 
drug  dependency  is  a  disqualifying 
medical  condition  under  Part  67  of  the 
Federal  Aviation  Regulations,  it  is 
critical  that  the  Federal  Air  Surgeon  be 
aware  of  any  determination  of  probable 
drug  dependence.  An  individual  subject 
to  the  medical  requirements  of  Part  67 
who  has  a  history  of  drug  dependency 
must  receive  a  "special  issuance" 
medical  certificate,  issued  at  the 
discretion  of  the  Federal  Air  Surgeon 
pursuant  to  S  67.19,  before  returning  to 
work  in  a  sensitive  safety-related 
position.  The  Federal  Air  Surgeon  is 
required  to  determine  if  that  individual 
is  qualified  to  hold  a  medical  certificate 
and  is  physically  able  to  exercise  the 
privileges  of  an  airman  certificate.  This 
determination,  and  the  discretion  to 
grant  a  special  issuance  of  a  medical 
certificate,  clearly  are  within  the 
exclusive  expertise  of  the  Federal  Air 
Surgeon. 

The  FAA  has  added  a  provision  to  the 
final  rule  that  requires  the  MRO  to 
report  the  name  of  any  current  employee 
required  to  hold  a  medical  certificate  to 
perform  a  sensitive  safety-related 
function  who  fails  a  drug  test.  The  MRO 
also  is  required  to  report  the  name  of 
any  individual  who  holds  a  medical 
certificate  and  applies  for  a  position 
with  the  employer  in  which  a  medical 
certificate  is  required  and  who  fails  a 
preemployment  drug  test.  The  MRO  is 
required  to  report  the  names  of  these 
individuals  to  the  Federal  Air  Surgeon 
because  a  positive  drug  test  result 
clearly  is  probative  evidence  of  possible 
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drug  dependence  which  is  a 
disqualifying  condition  under  the 
medical  standards  of  Part  67  of  the 
Federal  Aviation  Regulations.  Therefore, 
the  FAA  added  this  requirement  to 
ensure  that  the  FAA  is  aware  of 
conditions  that  may  affect  an 
individual's  ability  to  physically  perform 
the  duties  of  an  airman. 

Administrative  Matters  and  Reporting 
and  Recordkeeping  Requirements  of 
Appendix  I  to  Part  121.  The  FAA 
received  very  few  comments  regarding 
the  reporting  requirements  of  the 
proposed  rules.  ATA  found  the 
requirements  of  Appendix  I  to  be 
acceptable.  ATA  recommended  that  the 
FAA  establish  a  date  to  analyze  the 
data  collected  regarding  drug  testing 
and  rehabilitation  and  to  review  the 
regulations.  Suburban  Airlines,  as  part 
of  its  analysis  of  the  costs  of  the 
proposals,  estimates  that  the 
administrative  costs  and  record 
retention  costs  of  testing  its  211 
employees  would  be  $8,500  per  year. 
Federal  Express  supports  auditing  of 
annual,  summary  data  by  the  FAA  that 
is  supplied  by  an  employer  regarding  the 
employer's  anti-drug  program.  Federal 
Express  does  not  object  to  submitting  an 
anti-drug  program  for  the  FAA's 
approval  but  believes  that  the  180-day 
implementation  period  will  be 
insufficient  if  the  final  rule  contains  all 
of  the  requirements  proposed  in  the 
NPRM. 

FAA  Response.  The  regulatory 
provision  that  require  an  employer  to 
submit  a  comprehensive  anti-drug 
program  and  summary  reports  of  the 
employer's  program  are  critical 
measures  to  provide  oversight  of  the 
industry's  implementation  of  the 
comprehensive  anti-dmg  program.  The 
FAA  believes  that  these  minimal 
requirements  are  necessary  to  properly 
monitor  the  industry  and  to  ensure 
compliance  with  the  final  rule.  In 
addition,  evaluation  of  the  industry's 
implementation  of  the  anti-drug  program 
and  the  results  of  testing  and 
rehabilitation  programs  will  enable  the 
FAA  to  review  any  demonstrated  trends 
of  drug  use  in  the  aviation  industry  and 
to  modify  the  rules  if  warranted  by  the 
data.  These  reporting  requirements  are 
consistent  with  the  FAA's  existing 
industry  recordkeeping  and  reporting 
requirements. 

"The  FAA  has  modified  the  proposed 
recordkeeping  and  reporting  provisions 
in  the  final  rule.  First,  the  FAA  has 
clarified  the  requirements  and 
organization  of  material  that  must  be 
submitted  in  the  employer's  semi-annual 
report  and  annual  report.  In  order  that 
the  FAA  may  accurately  assess 


information  submitted  by  an  employer, 
the  revised  final  mle  provides  that  the 
employer  must  submit  the  total  number 
of  tests  performed;  the  total  number  of 
tests  performed  for  each  category  of 
test;  and  the  total  number  of  positive 
test  results  for  each  category  of  test 
given  by  an  employer.  These 
requirements  are  in  addition  to  the 
proposed  requirement  to  provide 
information  on  the  number  of  positive 
test  results  according  to  the  function 
performed  by  an  employee  for  each  type 
of  test  and  according  to  the  type  of  drug 
indicated  by  a  positive  drug  test  result. 
I'he  FAA  anticipates  that  requiring  an 
employer  to  report  the  additional 
information  will  not  overburden  an 
employer  because  drug  testing 
laboratories  commonly  report  the  bulk 
of  this  information  when  reporting  drug 
test  results.  For  example,  as  part  of  the 
DOT  procedures  (49  CFR  Part  40),  a 
DHHS-certified  laboratory  is  required  to 
provide  a  monthly  statistical  summan,' 
of  initial  and  confirmation  urinalysis 
testing  data  of  employees  tested  during 
the  month  to  the  person  responsible  for 
coordination  of  the  drug  program.  The 
summary  contains  information  on  the 
number  of  specimens  received  for  initial 
and  confirmation  testing;  the  number  of 
specimens  reported  for  initial  testing; 
and  the  number  of  specimens  reported 
positive  for  each  of  the  five  drugs  or 
drug  metabolites  tested  during  initial 
and  confirmation  testing  [DOT 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs;"  49 
CFR  Part  40). 

The  FAA  had  proposed  that  an 
employer  only  keep  records  relating  to 
the  specimen  collection  process  in  the 
NPRM.  However,  in  light  of  other 
revisions  to  the  proposed  rule  made  in 
response  to  the  comments,  the  employer 
also  must  retain  records  of  test  results 
and  records  relating  to  any  employee 
rehabilitation.  For  example,  the  MRO  is 
required  to  report  the  names  of 
individuals  holding  a  Part  67  medical 
certificate  who  fail  a  drug  test  and  to 
forward  test  result  and  rehabilitation 
information  regarding  all  individuals 
holding  a  medical  certificate  to  the 
Federal  Air  Surgeon.  Thus,  the  FAA  has 
revised  the  recordkeeping  provision  of 
the  proposed  rule  to  require  that  an 
employer  keep  adequate  information 
with  which  an  employer  and  the  FAA 
can  evaluate  the  anti-drug  program  and 
determine  any  trends  that  may  develop 
in  the  commercial  aviation  industrj'. 
Pursuant  to  the  final  rule,  an  employer  is 
required  to  retain  all  confirmed  positive 
test  results  and  any  rehabilitation 
records  for  five  years.  The  employer 
may  retain  these  records  longer  than 


five  years  although  extended  record 
retention  is  not  required  by  the  final 
rule.  The  FAA  also  added  a  provision  to 
the  final  mle  that  requires  an  employer 
to  keep  any  negative  test  results  for  a 
period  of  12  months.  However,  all 
records  retained  by  the  employer  are 
subject  to  limited  release,  as  discussed 
below,  for  any  period  of  time  that  the 
employer  keeps  these  records. 

Confidentiality  of  Test  Results.  Most 
small  businesses,  individuals,  and  labor 
unions  support  restrictions  on  the 
release  of  drug  testing  information. 
These  commenters  believe  that  the  FAA 
should  include  a  regulatory  provision 
prohibiting  the  release  of  any  dmg 
testing  information  about  an  employee. 

RAA  believes  that  only  the  employer 
and  the  employee  should  have  access  to 
the  results  of  the  anti-drug  program. 
Conversely,  ERA  Aviation  suggests  that 
employers  should  be  required  to  report 
the  name,  social  security  numbers,  and 
certificate  numbers  of  employees  testing 
positive  to  the  FAA.  TWU  states  that 
test  results  should  be  confidential  as  to 
all  persons,  except  an  appUcant  or 
employee,  absent  written  consent  or 
valid  compulsory  process.  The 
laboratory  may  release  confirmed 
positive  test  results  or  negative  test 
results  only  to  the  employer's  medical 
officer.  TWU  suggests  that  the  medical 
officer  may  notify  managerial  or 
supervisory  personnel  who  have  a 
compelling  need  for  the  information  to 
implement  employer's  policies  or  may 
notify  the  medical  personnel  responsible 
for  an  employee's  rehabilitation. 

RAA  and  Federal  Express  believe  that 
job  applicants  should  be  required  to 
disclose  prior  test  results  to  subsequent 
employers  as  a  condition  of 
employment.  ATA  believes  that  records 
of  applicants  for  employment  who  have 
tested  positive  in  a  preemplojinent  drug 
test  should  be  disclosed  to  third  persons 
in  limited  situations,  including 
authorization  from  the  applicant, 
litigation  by  the  applicant,  pursuant  to  a 
valid  subpoena,  and  by  order  of  a  court 
or  administrative  agency.  However, 
ATA  believes  that  test  results,  related 
personnel  records,  and  rehabilitation 
data  of  incumbent  employees  should  not 
be  released  to  any  person  absent 
express  consent  of  the  employee.  The 
Director  of  the  Santa  Maria  Pubhc 
Airport  District  believes  that  positive 
test  results  of  all  employees  and 
applicants  should  be  retained  in  a 
central  database  and  should  be 
available  to  potential  aviation 
employers.  Federal  Express  also 
believes  that  carriers  should  be  free  to 
exchange  an  employer's  drug  testing 
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results  and  that  the  FAA  should  insulate 
carriers  from  liability  for  this  disclosure. 

ALPA  states  that  information 
regarding  an  employee's  drug  testing 
history  should  be  treated  as  conndential 
information,  and  clearly  stated  in  any 
final  rule,  since  it  is  "extracted"  from 
the  employee  by  requiring  the  employee 
to  submit  to  drug  testing.  A  rule  of 
confidentiality  should  apply  to  ail 
information  obtained  ptu^uant  to  the 
regulation  whether  obtained  as  a  result 
of  testing,  interview,  or  examination,  or 
treatment  of  an  employee.  ALPA 
believes  that  the  only  effective  and 
appropriate  rule  is  a  complete  ban  on 
disclosure  of  confidential  drag  testing 
information  without  the  employee's 
written  consent.  ALPA  believes  that  a 
complete  ban  on  disclosure  is  required 
for  ethical  reasons  and  to  encourage 
candor  by  employees  when  dealing  with 
medical  professionals. 

As  a  general  matter,  EEAC  advocates 
protecting  the  privacy  of  individuals 
who  undergo  drug  tests.  EEAC  believes 
that  sharing  of  drug  testing  information 
among  employers  in  a  safety-sensitive 
industry  has  superficial  appeal. 
However,  EEAC  advocates  caution  in 
allowing  a  subsequent  employer  to  rely 
solely  on  information  obtained  as  a 
result  of  a  different  company's  drug 
testing  procedures. 

FAA  Response.  The  FAA  has  included 
a  provision  in  the  final  rule  that  will 
govern  release  of  records  of  an 
employee's  drug  testing  results  and  any 
rehabilitation  information.  The  FAA  has 
decided  that  the  legitimate  individual 
privacy  rights  of  an  employee  warrant 
strict  limitations  on  the  availability  of 
an  employee's  drug  testing  results  and 
rehabilitation  information.  The  final  rule 
provides  that  the  release  of  an 
individual's  drug  test  results  and  any 
information  about  an  employee's 
rehabilitation  program  is  permitted  only 
with  the  specific,  written  consent  of  the 
individual.  Due  to  the  specific  provisions 
discussed  previously,  this  restriction 
does  not  override  the  requirement  to 
report  test  results  and  any  rehabilitation 
information  to  the  Federal  Air  Surgeon 
of  an  applicant  or  an  employee  who 
holds  a  medical  certificate  who  fails  a 
drug  test.  The  final  rule  also  provides 
that  the  FAA  is  entitled  to  examine 
these  records  and  that  this  information 
must  be  released  to  the  NTSB  as  part  of 
an  accident  investigation  or  to  the  FAA 
upon  request. 

Temporary  Employees.  The  FAA 
soUcited  comments  in  the  NPRM  on  the 
proposed  definition  of  temporary 
employees  and  their  eligibility  for 
rehabilitation.  RAA  agrees  with  the 
FAA's  proposed  definition  that 
temporary  employees  are  those 


individuals  who  are  hired  for  a  period  of 
less  than  90  days.  ATA  and  Federal 
Express  propose  a  period  of  120  days 
and  TEMSCO  Helicopters  proposes  a 
period  of  150  days  or  less  to  determine 
an  employee's  eligibility  for 
rehabilitation  opportxmities. 

RAA  and  ATA  agree  with  the  FAA's 
proposal  to  exclude  temporeu^ 
employees  from  rehabilitation 
opportunities.  RAA  and  ATA  oppose  the 
FAA's  proposal  to  consider  employees, 
who  are  eligible  for  reemployment  by 
the  same  employer  within  90  days 
following  the  original  employment,  as 
regular  employees  of  the  industry  and, 
therefore,  eligible  for  rehabihtation 
opportunities  if  they  are  rehired  by  the 
airline. 

Several  organizations,  including 
TEMSCO  Helicopters  and  ATA. 
comment  that  the  time  period  of  90-day 
employment  would  adversely  affect 
businesses  who  employ  individuals  on  a 
seasonal  or  contract  basis  for  longer 
periods  of  time.  SSA  states  that  small 
businesses  should  not  be  required  to 
retain  or  to  rehire  a  part-time  or 
temporary  employee  who  volunteers  for, 
or  otherwise  participates  in, 
rehabihtation. 

FAA  Response.  In  the  NPRM.  the  FAA 
requested  comment  on  the  definition  of 
a  temporary  employee  and  whether 
employers  should  be  required  to  offer 
rehabihtation  opportunities  and  job 
security  to  temporary  employees.  After 
consideration  of  the  comments  and  due 
to  deletion  of  the  requirement  to  offer 
rehabihtation  and  job  security  to 
employees,  a  definition  of  temporary 
employees  in  the  final  rule  is 
unnecessary.  Therefore,  an  employer  is 
not  required  by  the  rule  to  offer  an 
opportunity  for  rehabihtation  or  to  hold 
a  position  open  for  any  temporary 
employee. 

However,  the  final  rule  makes  no 
distinction  regarding  testing  of 
temporary  employees.  Thus,  an 
employer  is  required  by  the  final  rule  to 
include  temporary  employees  in  its  drug 
testing  program.  The  burden  of  testing 
temporary  employees  is  slight  when 
compared  to  the  significant  risk  that  a 
temporary  employee  who  uses  drugs 
poses  to  aviation  safety.  Thus,  the  FAA 
believes  that  it  is  important  to  test 
temporary  employees  for  the  presence  of 
drugs  or  drug  metabolites  that  may 
adversely  eiffect  performance  of  a 
sensitive  safety-  or  security-related 
function.  Many  "temporary"  employees, 
who  actually  are  recurring  seasonal 
employees  or  are  regularly  and 
containually  rehired  at  the  end  of 
specified  term,  are  "permanent" 
members  of  the  aviation  industry.  The 
FAA  firmly  believes  that  these 


individuals  clearly  should  be  included  in 
an  employer's  drug  testing  program  Ln 
the  interest  of  aviation  safety.  In 
addition,  these  employees,  although  they 
may  consistentiy  perform  sensitive 
safety-  or  security-related  functions 
pursuant  to  short-term  contracts  for 
different  employers,  should  be  included 
in  EAP  education  programs  because  of 
their  continuous  involvement  in 
commercial  aviation  activities. 

Uniformity  versus  Flexibility.  ATA, 
American  Airlines,  Delta  Airlines,  lUFA. 
and  IFFA  beheve  that  all  employers  and 
employees  should  be  subject  to  uniform 
minimum  rules  and  requirements  in  the 
area  of  drug  testing.  These  entities 
strongly  beheve  that  company-specific 
plans  may  dilute  the  effectiveness  of  the 
anti-drug  program  or  lead  to  harassment 
of  employees. 

EEAC  supports  the  concept  of 
employer  fiexibihty  to  design  specific 
anti-drug  programs.  EEAC  believes  that 
each  employer  should  determine  the 
circtmistances  of  employee  drug  testing 
and  the  content  of  employee  assistance 
programs.  EEAC  supports 
preemployment  testing,  postaccident 
testing,  periodic  testing  incident  to 
scheduled  physical  examinations,  and 
testing  based  on  reasonable  cause. 
EEAC  beUeves  employers  should  have 
the  option  or  requiring  random  testing  of 
employees. 

EEAC  readily  endorses  EAP  services 
and  rehabilitation  of  employees  but 
believes  that  these  benefits  should  not 
be  mandated  by  the  government. 
Decisions  whether  an  employee  has 
been  rehabilitated  and  whether  an 
employee  should  be  permitted  to  return 
to  work  should  be  determined  by  the 
individual  employer  acting  with  the 
guidance  of  professionals  involved  in  an 
employee's  rehabihtation. 

Federal  Express  believes  that  use  of 
controlled  substances  at  any  time, 
whether  on  or  off  the  job,  should  be 
prohibited  due  to  the  critical  safety 
concerns  in  the  aviation  industry. 
Federal  Express  states  that  such  a 
prohibition  "*  •  *  helps  ensure  safe 
operation  of  aircraft  and  protects 
employees  and  the  general  public  from 
unnecessary  safety  hazards."  However. 
Federal  Express  believes  that  the  FAA 
should  impose  only  minimtun  regulatory 
requirements  of  a  drug  testing  and  f 

rehabilitation  program  and  allow  | 

carriers  to  structure  individual  programs 
for  their  particular  employees.  " 

FAA  Response.  The  FAA  agrees  with 
the  Commenters  who  conclude  that 
mandating  minimum,  uniform 
requirements  for  comprehensive  anti- 
drug programs  in  the  commercial 
aviation  industry  is  necessary  in  order 


to  maximize  the  effectiveness  of  the 
program  and  to  achieve  a  safe  and  drug- 
free  commercial  aviation  workforce.  The 
FAA  believes  that  the  comprehensive 
anti-drug  program  promulgated  in  this 
final  rule  meets  the  agency's  statutory 
mandate  to  promote  the  safety  of  civil 
aircraft  operating  in  air  commerce  and 
that  it  responds  to  the  pubHc's  need  for 
a  safe  aviation  environment. 

In  response  to  the  comments, 
particularly  in  the  area  of  anti-drug 
programs  implemented  by  small 
aviation  entities,  the  FAA  has  addressed 
the  need  for  employer  fiexibihty  by 
revising  the  program  requirements  or  the 
implementation  dates.  The  FAA  has  not 
included  specific  detailed  provisions 
regarding  the  content  and  requirements 
of  an  individuars  treatment  due  to  the 
significant  variables  that  affect  these 
components  based  on  each  individual, 
the  type  of  drug  used,  and  the  level  of 
any  drug  use,  drug  dependence,  or  drug 
addiction.  Thus,  in  the  area  of  an 
employee's  rehabihtation  treatment 
plan,  the  FAA  agrees  that  this  decision 
is  best  left  to  the  discretion  of  those 
individuals  who  are  significanUy  and 
directly  involved  in  the  employee's 
rehabilitation. 

The  FAA  has  imposed  imiform, 
minimum  requirements  on  employers 
and  employees  in  other  areas  of  the 
comprehensive  program.  Although 
employers  are  required  to  comply  v\ath 
the  minimum  requirements,  employers 
may  expand  the  minimum  testing 
requirements  to  include  other  employees 
or  may  ofifer  EAP  services  and 
rehabilitation  opportunities  to 
employees.  If  the  employer  expands  its 
anti-drug  program,  any  additional 
components  of  the  employer's  anti-drug 
program  may  not  contradict  or  dilute  the 
effectiveness  of  the  FAA's  final  rule.  As 
stated  in  the  NPRM  while  the  FAA 
would  not  prohibit  employers  from 
taking  independent  actions  beyond 
those  required  by  the  rule,  such  actions 
may  not  adversely  affect  the  final  rule 
and  would  not  be  authorized  by  the 
FAA.  Therefore,  additional  benefits  or 
more  stringent  procedures  would  not  be 
considered  part  of  the  employer's 
approved  program. 

The  FAA  received  many  comments 
for  revision  of  the  final  rule  to  include 
testing  for  additional  drugs  and 
permission  for  an  employer  to  use 
analytical  procedures  that  are  not 
addressed  in  the  DHHS  guidelines.  The 
Department  of  Transportation  will 
address  the  issue  of  testing  for 
additional  drugs  in  the  DOT  "Procedures 
for  Transportation  Workplace  Drug 
Testing  Programs"  (49  CFR  Part  40). 
DOT  intends  to  follow  the  proposed 


DHHS  guidelines  which  allow  testing  for 
other  drugs,  in  addition  to  the  five  drugs 
specified  in  the  appendix,  only  in  the 
context  of  testing  based  on  reasonable 
cause.  Neither  this  final  rule  nor  the 
DOT  procedures  address  the  issue  of  an 
employer's  ability  to  test  for  drugs,  other 
than  the  drugs  specified  by  the  FAA.  to 
the  extent  that  an  employer  has 
independent  legal  authority  to  test  for 
other  drugs. 

Regulatory  Consent.  AOPA  believes 
that  die  FAA  should  eliminate  the 
regulatory  section  that  would  require  a 
pilot  to  submit  to  a  drug  test  requested 
by  an  employer,  a  local  law  enforcement 
officer,  or  an  FAA  inspector.  AOPA 
asserts  that  the  FAA  does  not  have  the 
authority  or  the  expertise  to  administer 
a  drug  test  and  that  refusal  to  sumbit  to 
a  test  is  best  left  to  local  law. 

ATA  agrees  with  the  sanctions 
proposed  for  an  employee's  refusal  to 
submit  to  a  required  test.  Henson 
Airlines  has  an  existing  policy  that  an 
employee's  refusal  to  submit  to  a  drug  or 
alcohol  test  will  result  in  disciplinary 
action  that  could  include  dismissal  from 
the  company. 

FAA  Response.  The  FAA  has  not 
revised  the  provisions  proposed  in  the 
NPRM  that  would  provide  sanctions  for 
an  emplo}'ee's  refusal  to  submit  to  a 
drug  test  required  as  part  of  the 
comprehensive  anti-drug  program.  The 
FAA  believes  that  the  sanctions 
proposed  in  the  NPRM  are  appropriate 
and  are  necessary  to  ensure  compliance 
with  the  requirements  of  the  anti-drug 
program.  In  response  to  AOPA's 
comment,  the  FAA  would  not 
"administer"  a  drug  test  under  this 
provision.  The  FAA  would  simply 
request  that  the  employee  submit  to  a 
drug  test,  collected  and  analyzed 
consistent  with  the  DOT  procediu«s  of 
49  CFR  Part  40,  where  testing  would  be 
otherwise  authorized  under  an  anti-drug 
program.  This  provision  is  necessary 
primarily  in  the  area  of  postaccident 
drug  testing  where  the  FAA  may  be  the 
only  official  at  the  scene  of  an  accident 
with  the  authority  to  request  that  an 
individual  submit  to  a  postaccident  drug 
test. 

The  FAA  also  beUeves  that 
compliance  with  the  testing 
requirements  of  the  final  rule  is  not  an 
issue  that  is  best  left  to  local  law.  As  a 
preliminary  matter,  the  FAA  has  clear 
statutory  authority  to  promote  and 
maintain  aviation  safety.  Second,  the 
FAA  is  the  entity  that  issues  airman 
certificates  and  that  is  charged  with 
ensuring  that  an  airman  is  qualified  to 
exercise  the  privileges  of  that  Federal 
certificate.  Finally,  sanctions  imposed 
pursuant  to  State  or  local  law  may  vary 


widely  among  each  jurisdiction  and 
would  subject  similarly-situated 
employees  to  dissimilar  treatment 
according  to  the  content  of  the  local  law. 
Therefore,  the  FAA  beheves  that  it  is 
appropriate  to  provide  that  an 
individual  is  disabled  from  performing  a 
sensitive  safety-  or  security-related 
function  and  to  include  sanctions  for  a 
failure  to  submit  to  a  drug  test  to 
promote  aviation  safety  and  to  ensure 
consistent  treatment  of  individuals 
engaged  in  commercial  aviation. 

Existing  Regulations.  AOPA.  several 
small  aviation  entities,  and  many 
individual  commenters  believe  that  the 
FAA's  existing  regulations,  and 
increased  FAA  enJForcement  of  these 
regulations,  are  sufficient  to  deal  with 
any  drug  problem  in  the  aviation 
industry. 

A  commenter  speaking  as  national 
htigation  counsel  for  AOPA  and  on 
behalf  of  the  California  Aviation 
Council  and  the  Orange  County 
Aviation  Association  believes  that  the 
types  of  testing  proposed  by  the  FAA 
are  duplicative  of  the  existing 
opportunities  for  testing  in  the  periodic 
medical  examination  of  commercial  and 
air  transport  pilots.  In  addition,  this 
commenter  states  that  the  FAA  has  the 
authority,  pursuant  to  S  609  of  the 
Federal  Aviation  Act  to  reexamine  or 
reinspect  any  airman  at  any  time. 
Therefore,  the  commenter  believes  that 
the  FAA  could  implement  a  lawful  drug 
testing  program  within  the  existing 
infrastructure  of  the  FAA's  certification 
procedures.  The  commenter  also  states 
that  the  regidations  proposed  in  the 
NPRM  create  an  irreconcilable  conflict 
with  the  FAA's  safety-enhancement 
enforcement  system.  The  commenter 
believes  that  the  proposed  anti-drug 
program  will  prove  detrimental  to 
aviation  safety  because  the  number  of 
enforcement  cases  brought  by  the  FAA 
for  violations  of  the  proposed 
regulations  will  overburden  the  FAA 
and  the  administrative  law  judges 
assigned  to  hear  enforcement  cases. 

FAA  Response.  The  FAA  disagrees 
with  the  commenters  who  state  that  the 
comprehensive  anti-drug  program 
requirements  are  redundant  and  that 
increased  enforcement  of  the  existing 
regulations  or  reexamination  of 
individual  airmen  will  result  in  a  drug- 
free  commercial  aviation  environment. 
The  existing  regulations  do  not  address 
the  issue  of  drug  testing  of  aviation 
personnel  performing  sensitive  safety- 
or  security-related  functions  in 
commercial  aviation.  Thus,  in  the  FAA's 
opinion,  enforcement  of  existing 
regulations  or  individual  reexamination 
will  not  sufficiently  deter  any  drug  use 
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in  commercial  aviation.  In  addition,  the 
existing  regulations  do  not  address  the 
critical  issues  of  procedural  safeguards 
in  collection  and  testing  of  samples  for 
the  presence  of  drugs  or  drug 
metabolites  that  are  provided  in  the 
DOT  procedures  of  49  CFR  Part  40. 

Estabhshing  a  drug  testing  program 
within  the  existing  "infrastructure"  of 
the  existing  certification  procedures  is 
equivalent  to  implementing  only  a 
periodic  testing  requirement.  Because  of 
an  individual's  ability  to  circumvent 
periodic  testing,  based  on  a  relatively 
short  abstinence  from  drug  use,  periodic 
testing  alone  is  not  a  sufficient  deterrent 
to  drug  use  in  commercial  aviation.  The 
FAA  believes  that  it  is  appropriate  and 
necessary  to  provide  minimum 
requirements,  applicable  to  employers 
and  employees,  that  will  achieve  a  drug- 
free  commercial  aviation  environment. 

Preemption  of  State  and  Local  Laws. 
ATA.  Federal  Express,  and  RAA 
recommend  that  the  FAA  insert  a 
regulatory  provision  that  explicitly 
proscribes  State  or  local  legislation  that 
would  interfere  with  the  consistent  and 
uniform  testing  and  rehabilitation 
opportunities  for  aviation  employees 
mandated  by  this  fmal  rule. 

FAA  Response.  The  FAA  agrees  with 
the  commenters  who  are  critically 
concerned  about  conflicting  State  and 
local  laws  that  would  interfere  with  an 
effective  comprehensive  anti-drug 
program.  The  FAA  believes  that 
inconsistent  laws  or  regulations 
applicable  to  the  subject  matter  of  this 
fmal  rule  will  frustrate  the  intent  of  the 
rule  and  severely  hamper 
implementation  and  administration  of 
an  anti-drug  program.  Therefore,  the 
FAA  has  included  a  preemption 
provision  in  the  final  rule  that  is 
intended  to  enhance  the  efficiency  and 
effectiveness  of  the  requirements  of  the 
final  rule. 

The  FAA's  issuance  of  the  final  rule 
preempts  any  State  or  local  law,  rule 
regulation,  order,  or  standard  that 
covers  testing  of  commercial  aviation 
employees  for  the  presence  of  drugs  or 
drug  metabolites.  The  new  rule  does  not 
preempt  any  State  law  that  imposes 
sanctions  for  the  violation  of  a  provision 
of  a  State  criminal  code  related  to 
reckless  conduct  leading  to  actual  loss 
of  life,  injury  or  damage  to  property, 
whether  such  provisions  apply 
specifically  to  aviation  employees  or 
generally  to  the  public.  The  scope  of  the 
authority  preempted  by  this  final  rule 
and  the  authority  reserved  to  the  States 
is  essentially  identical  to  the  provision 
in  the  regulations  issued  by  the  Federal 
Railroad  Administration  of  the 
Department  of  Transportation  (49  CFR 
219.13). 


Waivers  or  Exemptions.  ATA 
believes  that  waivers  and  modifications 
of  an  employer's  drug  testing  program 
should  be  granted  if  exceptional 
circumstances  warrant  the  waiver  or 
modification  and  if  an  equivalent  level 
of  safety  can  be  maintained  under  the 
terms  of  the  waiver.  American  Airlines 
advocates  that  all  carriers  should  be 
subject  to  identical  requirements  and 
waivers  should  not  be  granted. 

FAA  Response.  The  final  rule  sets 
forth  minimum  requirements  that  must 
be  included  in  an  employer's  anti-drug 
program.  However,  the  rule  generally 
does  not  set  forth  detailed  program 
administration  requirements  in  most 
areas  of  the  program.  Also,  an  employer 
is  not  prohibited  from  establishing  an 
anti-drug  program  that  goes  beyond  the 
minimum  requirements  promulgated  by 
this  rule.  As  a  result  of  the  FAA 
approval  process  of  an  employer's  anti- 
drug program,  a  certain  amount  of 
discretion  and  flexibility  is  retained  for 
an  employer's  administration  of  its  anti- 
drug program. 

On  this  basis,  the  FAA  has 
determined  that  any  requests  for 
exemption  from  a  requirement  of  this 
rule  should  be  handled  in  the  same 
manner  as  requests  for  exemptions  of 
other  FAA  regulations  under  Part  11  of 
the  Federal  Aviation  Regulations.  The 
FAA  believes  that  a  case-by-case 
determination  will  be  necessary  to 
ensure  that  any  exemptions  from  the 
requirements  of  this  final  rule  are  in  the 
public  interest. 

Contractors 

The  FAA  has  revised  the  proposed 
rule  as  it  applies  to  contractors  whose 
employees  perform  sensitive  safety-  or 
security-related  service  for  aviation 
entities  subject  to  the  rule.  Under  the 
proposed  rule,  contractors  whose 
employees  perform  covered  service  to 
aviation  entities  were  authorized  to 
submit  their  own  plans  to  the  FAA  to 
implement  directly  an  anti-drug 
program.  These  contractor  employees 
also  could  have  been  included  in  the 
anti-drug  program  of  the  aviation  entity 
for  whom  they  were  providing  services. 
However,  for  the  final  rule,  the  FAA 
concluded  that  all  persons  performing 
sensitive  safety-  or  security-related 
functions  should  be  under  the  plan  of 
the  aviation  entity  for  whom  they 
provide  the  services. 

The  FAA  beHeves  that  administration 
of  the  anti-drug  program  would  be 
vastly  more  efficient — for  aviation 
entities  directly  subject  to  the  rule, 
contractors,  and  the  FAA — by  reducing 
the  proliferation  of  different  plans 
submitted  by  a  significant  number  of 
contractors  who  provide  covered  service 


to  the  same  aviation  entity.  In  addition, 
the  FAA  believes  that  limiting  the 
submission  of  plans  to  those  aviation 
entities  directly  subject  to  the  rule  will 
provide  a  more  consistent  approach  to 
administration  of  industry  anti-drug 
programs  and  will  minimize  the 
difficulties  of  ensuring  compliance  with 
the  final  rule.  As  noted  earlier  in  this 
preamble,  the  final  rule  provides  that  an 
employee  who  is  subject  to  the 
requirements  of  any  employer's  FAA- 
approved  anti-drug  program  may 
provide  sensitive  safety-  or  security- 
related  services  to  any  other  employer. 
Therefore,  so  long  as  a  confractor 
employee  is  covered  by  one  aviation 
entity's  anti-drug  program,  the  employee 
would  be  able  to  provide  services  for 
any  employer  subject  to  the  rule.  Thus,  a 
contactor  whose  employees  provide 
services  to  multiple  aviation  entities 
would  not  be  subject  to  any  greater 
burden  than  those  entities  directly 
subject  to  the  rule. 

Additional  Issues 

Alcohol  The  NTSB,  AMA,  Henson 
Airlines,  and  other  individual 
commenters  suggest  that  the  FAA 
include  alcohol  as  a  tested  substance  in 
any  required  testing  program. 

The  FAA  expressly  excluded  the  issue 
of  alcohol  testing  from  this  rulemaking 
for  a  variety  of  reasons  stated  in  the 
NPRM;  therefore,  these  comments  are 
beyond  the  scope  of  this  rulemaking. 
Excluding  alcohol  testing  from  this 
rulemaking  should  not  be  construed  to 
mean  that  the  FAA  is  ignoring  the  fact 
that  alcohol  may  be  a  substance  of 
widespread  abuse  in  the  aviation 
industry.  As  stated  in  the  NPRW,  the 
FAA  will  continue  to  review  the 
effectiveness  of  regulations  dealing  with 
the  issue  of  alcohol  use  and  abuse  in 
aviation  and  may  consider  additional 
rulemaking  action  in  the  future.  In 
addition,  employers  are  not  prohibited 
from  initiating  alcohol  testing  programs 
for  their  employees  if  not  otherwise 
prohibited  from  testing  for  alcohol. 

The  Department  of  Transportation 
will  include  a  provision  in  the  DOT 
precedures  (49  CFR  Part  40)  that  will 
enable  an  employer  to  test  for  the 
presence  of  alcohol  in  an  employee's 
system.  Pursuant  to  those  procedures, 
the  employer  could  include  testing  for 
alcohol  in  testing  protocols  only 
pursuant  to  FAA  approval  if  the  testing 
is  authorized  under  the  FAA  regulations. 

Testing  for  additional  drugs.  The 
NTSB  recommends  that  the  FAA  expand 
the  list  of  prohibited  drugs  to  include 
those  substances  listed  in  Schedule  III 
and  Schedule  IV  of  the  Controlled 
Substances  Act.  The  NTSB  also 


recommends  that  the  FAA  develop  a 
medical  exemption  process  to  provide 
for  a  pilot's  legitimate  medical  use  of 
these  substances.  ATA  recommends 
that  mind-altering  prescription  drugs, 
such  as  barbitiirates,  benzodiazepines, 
meihadone,  and  methaqualone,  also  be 
listed  as  prohibited  drugs  in  any  drug 
testing  program.  ERA  Aviation  supports 
this  recommendation  and  suggests  that 
propoxyphene,  quaaludes,  and  codeine 
be  added  to  the  list  of  drugs  that  would 
be  screened. 

The  five  drugs  specifically  listed  in 
Appendix  I  to  Part  121  are  the  five  drugs 
for  which  DHHS  has  set  cutoff  levels 
and  testing  protocols  in  its  mandatory 
guidelines  (53  FR  11970, 11973-11974; 
April  11, 1988).  The  Department  of 
Transportation  intends  to  adopt  these 
cutoff  levels  and  testing  protocols 
verbatim  in  its  procedures  applicable  to 
the  aviation  industry  (49  CFR  Part  40). 
An  employer  is  required  to  test  for 
marijuana,  cocaine,  opiates, 
phencyclidine  (PCP),  amphetamines,  and 
metabohtes  of  those  drugs  because  of 
the  incidence  and  prevalence  of  use  of 
these  drugs  in  the  genercl  population 
and  based  on  the  experience  of  the 
Department  of  Defense  and  the 
Department  of  Transportation  in  their 
drug  testing  programs.  Because  analysis 
of  additional,  less-frequently  used  drugs 
could  result  in  substantial  additional 
expense,  the  FAA  believes  that 
requiring  an  employer  to  test  for  these 
five  drugs  is  appropriate  at  this  time. 
Any  testing  for  other  drugs,  beyond  the 
speciBed  drugs  listed  in  the  appendix,  is 
authorized  only  in  the  context  of  testing 
based  on  reasonable  cause.  Only  if,  in 
that  context,  the  FAA  authorizes  testing 
for  additional  Drug  X  under  49  CFR  Part 
40  (an  approval  which  would  be  granted 
only  after  consultation  with  the 
Department  of  Health  and  Human 
Sprvices,  and  only  on  the  basis  of  an 
HHS-estabiished  testing  protocol  and 
positive  threshhold)  may  the  employer 
also  test  the  sample  for  that  drug. 

Absent  such  an  approval,  if  the 
employer  wants  to  test,  in  addition,  for 
Drug  Y,  the  employer  must  obtain  a 
second  sample  from  the  employee.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  the  DOT 
regulation.  The  employer  must  base  its 
request  for  the  second  sample  on 
whatever  other  legal  authority  is 
available,  since  the  employer  cannot 
rely  on  the  DOT  regulation  as  the  basis 
for  the  request. 

The  FAA  is  aware  that  listing  the 
drugs  that  will  be  analyzed  as  part  of  a 
drug  testing  program  may  result  in 
individuals  using  alternative  drugs  that 
are  not  analyzed  pursuant  to  the  final 


rule.  As  part  of  the  agency's  review  and 
anlaysis  of  the  industry's  anti-drug 
programs,  the  FA-\  encourages  the 
aviation  industry  to  notify  the  FAA  if 
different  drugs  are  being  used  in  the 
aviation  community.  As  part  of  the 
FAA's  oversight  of  the  comprehensive 
anti-drug  program,  the  FAA  will  seek 
statistical  information,  to  the  extent  any 
information  is  available,  from  the 
National  Institute  on  Drug  Abuse 
(NIDA),  other  Federal  agencies,  and  any 
other  source  to  determine  if  additional, 
different  drugs  should  be  included  in  the 
comprehensive  anti-drug  program  to 
ensure  aviation  safety. 

Testing  of  other  individuals.  Several 
commenters,  including  the  AMA,  NTSB, 
ATA,  and  ALP  A,  suggest  that  the  FAA 
expand  the  list  of  individuals  to  be 
tested,  or  defined  as  sensitive  safety- 
and  security-related  employees,  under 
the  regulations.  Several  entities 
recommended  that  the  FAA  require 
testing  of  all  individuals  certificated  by 
the  FAA.  including  general  aviation 
pilots.  ALPA,  ATA.  and  Martin  Aviation 
recommend  that  any  employee  who 
performs  a  function  in  or  around  an 
aircraft  (deicing,  weight  and  balance 
computation,  fueling,  taxiing  or  towing 
aircraft  weather  forecasting,  baggage 
handlers,  and  cargo  personnel)  and 
super\'isors  of  covered  employees  be 
subject  to  testing  because  these 
individuals  affect  aviation  safety. 
Federal  Express  states  that  it  would 
include  ramp  agents  responsible  for 
weight  and  balance  of  an  aircraft, 
deicers.  and  fuelers  in  a  drug  testing 
program.  Federal  Express  supports 
inclusion  of  aviation  security  scrseners 
in  a  drug  testing  program  altiiough  it 
does  not  employ  these  individuals. 
ALPA  and  American  Airlines  also  urge 
the  FAA  to  include  corporate  officers  in 
any  testing  program.  The  Director  of  the 
Santa  Maria  Public  Airport  District 
suggests  that  the  FAA  amend  Part  107, 
Part  108,  and  Part  139  to  ensure  th.it 
employees  of  certificated  airport 
operators  are  included  in  the  anti-drug 
program.  Tramco,  Inc.  suggests  that  Part 
145  be  amended  so  that  repair  station 
employers  are  required  to  comply  with 
the  anti-drug  requirements  in  the  same 
manner  as  Part  121  certificato  holders. 
Tramco  also  suggests  that  aircraft 
manufacturers  be  required  to  implement 
an  anti-drug  program. 

After  review  of  these  various 
comments,  the  FAA  has  retained  the 
basic  regulator>'  list  of  functions 
proposed  in  the  NPRM.  However,  the 
FAA  has  eliminated  parachute  rigging 
duties  from  the  list  of  functions 
contained  in  Appendix  I  to  Part  121.  The 
activities  performed  by  parachute 


riggers  do  not  have  a  direct  and 
significant  impact  on  the  safe  operation 
of  civil  aircraft  as  do  the  other  sensitive 
safety-  and  security-related  functions 
listed  in  the  appendix. 

The  FAA  has  not  revised  the  rule  to 
require  drug  testing  of  supervisory  or 
managerial  employees.  However,  the 
FAA  notes  that  under  the  proposed  rule 
and  the  final  rule,  superNnsorj'  or 
managerial  employees  who  perform 
sensitive  safety-  or  securitj'-related 
functions  for  an  employer  are  not 
permitted  to  perform  these  functions, 
either  on  a  pennanent  or  temporary 
basis,  unless  those  en^.ployees  are 
subject  to  the  requirements  of  the 
employer's  anti-drug  program.  Also, 
repair  station  employers  and  employees 
are  subject  to  the  requirements  of  an 
anti-drug  piogram  if  these  individuals 
provide  contract  service  to  an  employer 
who  is  subject  to  the  requirements  of 
tliis  final  rule.  Under  the  terms  of  the 
rule,  a  Part  121  certificate  holder,  a  Part 
135  certificate  holder,  or  an  entity  or 
individual  covered  by  the  rule  because 
they  operate  for  compensation  or  hire 
may  only  use  the  services  of  persons 
who  are  subject  to  the  requirements  of 
an  FAA-approved  program.  Therefore, 
although  Part  145  v/as  not  amended, 
repair  station  employers  and  employees 
are  included  to  the  extent  that  they 
provide  confract  service  or  repair 
aircraft  operated  by  an  employer  subject 
to  the  final  rule. 

The  comprehensive  anti-drug 
programs,  proposed  by  the  operating 
administrations  within  the  Department 
of  Transportation,  focus  on  drug  testing 
for  various  commercial  transportation 
activities.  The  scope  and  direction  of  the 
FAA's  comprehensive  anti-drug  program 
is  consistent  with  the  present 
Department-wide  policy. 

The  FAA  encourages  the  public  and 
members  of  the  aviation  industry  to 
submit  information  to  the  FAA  (directed 
to  the  person  listed  in  the  heading  "FOR 
FURTHER  INFORMATION  CONTACT")  that 
may  warrant  inclusion  of  different  drugs 
in  a  drug  testing  program  or  a-id.tional 
categories  of  employees  to  be  tested.  If 
it  is  necessary  to  preserve 
confidentiality  of  any  information 
submitted  to  the  FAA.  the  FAA 
encourages  aviation  industry 
representatives  or  trade  associations  to 
transmit  the  information  to  the  FAA. 
The  FAA  will  monitor  the  date  gathered 
pursuant  to  this  program,  and  will 
continue  to  review  other  information 
regarding  drug  use  in  private  and 
commercial  aviation,  to  determine  if 
further  rulemaking  action  in  this  area  is 
required  or  necessary.  The  FAA  may 
revise  other  sections  of  the  Federal 
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Aviation  Regulations,  to  broaden  the 
applicability  and  scope  of  the 
comprehensive  anti-drug  program,  if 
further  study  warrants  this  action.  The 
final  rule  does  not  prohibit  an  employer 
from  testing  any  other  employee  or 
group  of  employees,  if  the  employer  is 
not  otherwise  prohibited,  that  the 
employer  determines  should  be  tested 
for  drugs  to  provide  safety  or  efficiency 
in  the  workplace. 

Conflict  with  foreign  laws  or  policies. 
We  have  determined  not  to  make  the 
rule  applicable  in  any  situation  where 
compliance  would  violate  the  domestic 
laws  or  policies  of  another  country.  In 
addition,  because  of  the  potential 
confusion  that  may  exist  involving 
application  of  this  rule  in  situations 
where  compliance  could  violate  foreign 
laws  or  policies,  we  have  determined 
not  to  make  the  rule  applicable,  until 
January  1, 1990.  in  any  situation  where  a 
foreign  government  contends  that 
compliance  with  our  rule  raises 
questions  of  compatibility  with  its 
domestic  laws  or  policies.  During  the 
next  year,  the  Department  of 
Transportation  and  other  U.S. 
government  officials  will  be  working 
closely  with  representatives  of  foreign 
governments  with  the  goal  of  reaching  a 
permanent  resolution  to  any  conflict 
between  our  rule  and  foreign  laws  and 
policies.  The  U.S.  and  Canadian 
Governments  have  already  established 
a  bilateral  working  group  in  an  attempt 
to  achieve  this  objective.  We  believe 
that  considerable  progress  has  already 
been  made,  and  further  meetings  will  be 
held  in  the  near  future.  While  we  believe 
that  this  can  be  a  model  for  addressing 
the  concerns  of  other  countries,  it  is  not 
intended  to  be  the  exclusive  means.  The 
Administrator  may  delay  the  effective 
date  further  under  this  section,  if  such 
delay  is  necessary  to  permit 
consultation  with  any  foreign 
governments  to  be  successfully 
completed. 

It  is  the  agency's  intention  to  issue  a 
notice  no  later  than  December  1. 1989. 
that  would  make  any  necessary 
amendments  to  the  rule  as  a  result  of 
discussions  with  foreign  governments. 
Shortly  after  their  issuance,  any  such 
notices  will  be  published  in  the  Federal 
Register.  While  we  recognize  that  any 
decision  not  to  apply  our  rule  to  foreign 
citizens  has  the  potential  to  create  some 
anomalous  conditions  in  competitive 
situations,  it  is  the  intention  of  the  U.S. 
Government  to  make  every  effort  to 
resolve  potential  conflicts  with  foreign 
governments  in  a  manner  that 
accommodates  their  concerns  while 
ensuring  the  necessary  level  of  safety  by 
those  we  regulate. 


Statutory  authority.  One  commenter 
questions  the  authority  of  the  FAA  to 
promulgate  regulations  that  proscribe 
recreational  drug  use  by  any  airman 
during  his  or  her  free  time  that  does  not 
impair  the  airman's  performance  on  the 
job.  As  stated  by  the  commenter.  the 
FAA's  mandate  is  to  ensure  the  safety  of 
civil  aviation  and  not  to  enforce  criminal 
drug  enforcement  laws. 

The  FAA  clearly  has  the  statutory 
authority  to  mandate  continuing 
eligibihty  requirements  and  minimum 
physical  and  medical  standards  to 
promote  and  develop  safety  in  air 
commerce  and  civil  aeronautics.  For 
example,  the  FAA  has  clear  authority  to 
prohibit  off-duty  consumption  of  alcohol 
prior  to  aircraft  operation  to  ensure  that 
a  crewmember  is  not  impaired  by 
alcohol  while  acting  or  attempting  to  act 
as  a  crewmember  of  a  civil  aircraft. 
Similarly,  in  the  FAA's  opinion,  this 
broad  authority  includes  the  authority 
and  ability  to  prohibit  the  presence  of 
any  drug  or  drug  metabolite  in  an 
individual's  system  that  may  adversely 
affect  aviation  safety. 

As  noted  in  the  NPRM.  it  often  is 
difficult  to  detect  the  subUe  and  varying 
degrees  of  drug  impairment  to  motor 
skills  and  judgment  that  are  critical  to 
aircraft  operation  or  performance  of 
sensitive  safety-  and  security-related 
duties.  Certain  drugs  or  drug  metabolites 
remain  in  an  individual's  system  long 
after  use  and  may  impair  an  individual's 
subsequent  performance.  Indeed,  the 
Vice  President  of  a  national  firm 
providing  consultation  services  on  drug 
abuse  prevention  to  American  Airlines, 
with  significant  experience  in 
identification  and  treatment  of  drug 
users,  states  that  marijuana  use  disrupts 
recall  and  short-term  memory  and  that 
there  is  serious  impairment  of  skills 
appropriate  to  industrial  operations  for 
10  to  12  hours  after  smoking  a  single 
marijuana  cigarette.  The  FAA  believes 
that  it  is  clearly  in  the  public  interest 
and  within  the  FAA's  statutory  authority 
to  ensure  that  any  "hangover  effect" 
associated  with  recreational  use  of 
illegal  drugs  does  not  interfere  with  an 
individual's  performance  and.  thus, 
jeopardize  air  safety. 

Summary  of  Significant  Changes  From 
the  Proposed  Rule 

The  FAA  amended  several  sections  of 
the  proposed  rule  in  response  to 
comments  received  from  the  public  on 
the  issues  and  in  response  to  questions 
raised  in  the  NPRM.  Any  changes  that 
significantly  altered  the  requirements  of 
the  anti-drug  program  are  discussed 
previously  and  are  summarized  in  this 
section. 


The  definition  of  an  "employee"  in 
Appendix  I  to  Part  121  was  amended  to 
make  it  clear  that  employees  of  an  entity 
that  holds  both  a  Part  121  certificate  and 
a  Part  135  certificate  are  to  be 
considered  employees  of  the  Part  121 
certificate  holder.  This  will  ensure  that 
all  employees  of  a  single  entity, 
regardless  of  the  type  of  operating 
certificate  held  by  the  employer,  are 
subject  to  the  same  requirements  and 
time  schedules  for  the  purposes  of  an 
anti-drug  program. 

The  definition  of  "employer"  also  was 
amended.  This  section  was  amended  to 
make  it  clear  that  an  employee  of  one 
company  that  has  implemented  an  anti- 
drug program  may  perform  sensitive 
safety-  or  security-related  functions  for 
another  employer.  For  example,  a 
mechanic  employed  by  American 
Airlines,  who  is  covered  by  American's 
anti-drug  program,  is  permitted  to 
perform  maintenance  duties  or  repair 
work  on  an  aircraft  owned  by  United 
Airlines. 

The  Department  of  Transportation  has 
determined  that  certain  modifications  of 
the  DHHS  guidelines,  proposed  in  the 
NPRM.  are  appropriate  for  this 
rulemaking.  The  FAA  has  referenced  a 
DOT  interim  final  rule  (49  CFR  Pari  40). 
entitled  "Procedures  for  Transportation 
Workplace  Drug  Testing  Programs,"  in 
this  final  rule. 

The  FAA  did  not  revise  significantly 
the  section  of  the  appendix  regarding 
the  substances  for  which  testing  must  be 
conducted.  However,  the  appendix 
provides  that  testing  for  drugs  listed  in 
Schedule  I  and  Schedule  II  of  the 
Controlled  Substances  Act  is  permitted 
only  during  testing  based  on  reasonable 
cause.  In  addition,  the  testing  must  be 
conducted  in  accordance  with  the  DOT 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs"  and 
pursuant  to  the  employer's  approved 
anti-drug  program. 

The  FAA  clarified  the  preemployment 
testing  provision  to  make  it  clear  that  an 
employer  may  use  a  person  to  perform  a 
sensitive  safety-  or  security-related 
function  who  passed  a  previous 
preemployment  drug  test  for  an 
employer  and  has  continuously  been 
subject  to  testing  under  an  approved 
anti-drug  program  even  if  the  individual 
is  not  currently  employed  by  that 
employer.  The  rule  prohibits  an 
employer  from  "hiring"  any  person  after 
failing  a  preemployment  drug  test.  The 
rule  does  not  require  an  employer  to  test 
every  applicant  but  only  to  test  an 
applicant  before  he  or  she  is  actually 
hired  by  the  employer. 

The  periodic  testing  provision  was 
revised  to  make  it  clear  that  an 


employee  is  only  required  to  provide 
one  specimen  for  testing  during  the 
employee's  first  periodic  medical 
examination  in  the  first  calendar  year  of 
implementation  of  the  final  rule.  Also, 
this  section  was  revised  to  enable  an 
employer  to  discontinue  periodic  drug 
testing  of  employees  as  pari  of  a 
medical  examination  after  the  first  full 
calendar  year  of  implementation  of  the 
employer's  anti-drug  program.  After  the 
first  year  of  implementation,  the 
employer's  random  testing  program 
should  be  fully  implemented  and 
periodic  testing  as  part  of  a  medical 
examination  may  be  eliminated. 

The  FAA  revised  the  random  testing 
provision  of  the  final  rule  in  response  to 
the  comments  and  with  reference  to  the 
plans  of  the  random  testing  program 
started  by  the  Department  of 
Transportation.  "The  final  rule  provides 
for  phased  implementation  of 
unannounced  testing  based  on  random 
selection  beginning  with  an  annualized 
rate  equal  to  25  percent  of  covered 
employees  during  the  first  12  months  of 
program  implementation.  Thereafter,  the 
employer  must  achieve  and  maintain  an 
annualized  testing  rate  equal  to  50 
percent  of  the  covered  employees.  The 
FAA  also  added  a  provision  that  would 
enable  an  employer  to  randomly  select 
employees  for  unannounced  testing 
based  on  a  method,  other  than  the 
methods  originally  proposed  in  the 
NPRM,  that  has  been  approved  by  the 
FAA. 

The  FAA  has  amended  the 
postaccident  testing  provision.  The 
revised  section  requires  an  employer  to 
ensure  that  postaccident  testing  is 
conducted  as  soon  as  possible  but  not 
later  than  32  hours  after  an  accident. 

As  discussed  previously,  the  FAA  has 
expanded  the  bases  upon  which  an 
employer  may  substantiate  the 
determination  to  test  an  employee  based 
on  reasonable  cause.  In  order  to  address 
concerns  expressed  in  the  comments, 
the  FAA  has  included  a  provision  in  this 
section  that  allows  a  small  aviation 
employer  to  test  an  employee  based  on 
a  determination  of  reasonable  cause 
made  by  only  one  supervisor  trained  in 
detection  of  drug  use  symptoms.  As 
proposed  in  the  NPRM.  an  employer 
may  test  an  employee  performing  a 
sensitive  safety-  or  security-related 
function  for  any  Schedule  I  or  Schedule 
II  drug,  if  the  employer  conducts  the 
testing  based  on  reasonable  cause  in  a 
manner  consistent  with  the  employer's 
approved  anti-drug  program  and  the 
DOT  procedures  (49  CFR  Part  40). 

in  response  to  comments  specifically 
solicited  in  the  NPRM,  the  FAA  has 
included  a  provision  for  unannounced 
testing  after  an  employee's  return  to 


duty.  Employees  who  failed  a  drug  test 
or  who  refused  to  submit  to  a  drug  test 
and  who  have  not  received  a 
recommendation  to  return  to  duty  from 
an  MRO  must  be  tested  in  accordance 
with  the  retum-to-duty  provision  of  the 
final  rule.  This  section  requires  an 
employer  to  implement  a  reasonable 
program  of  unannounced  testing,  for  not 
longer  than  60  months,  after  an 
individual  has  been  hired  or  an 
employee  has  returned  to  duty  to 
perform  a  sensitive  safety-  or  security- 
related  function. 

The  FAA  has  expanded  the  role  of  the 
medical  review  officer  (MRO).  For 
example,  the  MRO  will  review 
rehabilitation  programs  to  determine  if 
an  employee  may  return  to  duty  or  an 
individual  may  be  hired  to  perform  a 
sensitive  safety-  or  security-related 
function  for  an  employer.  "The  MRO  also 
is  the  final  arbiter  in  the  case  of  disputes 
regarding  a  schedule  for  unannounced 
testing  after  an  employee's  return  to 
duty.  The  FAA  has  added  several 
provisions  to  this  section  to  describe  the 
duties  of  an  MRO  and  the  involvement 
of  the  Federal  Air  Surgeon  where  an 
individual  who  holds  a  medical 
certificate  tests  positive  for  the  presence 
of  a  drug  or  drug  metabolite. 

The  FAA  has  added  a  provision  that 
protects  the  confidentiality  of  employee 
drug  testing  results  and  any 
rehabilitation  information.  This 
information  may  be  released  by  an 
employer  only  with  the  written  consent 
of  die  employee.  However,  the  FAA  may 
examine  test  result  and  rehabilitation 
records  and  the  information  may  be 
released  to  the  NTSB  as  part  of  an 
accident  investigation  or  to  the  FAA 
upon  request. 

For  various  reasons  discussed 
previously  and  in  response  to  many 
comments,  the  FAA  determined  that 
opportunities  for  rehabilitation  and  job 
security  for  employees  will  not  be 
mandated  by  this  final  rule. 
Rehabilitation  opportunities  and  job 
security  issues  may  be  considered  by  an 
employer  and  slioidd  be  determined  by 
employers  and  employees  in  the  specific 
employment  context. 

The  FAA  has  tailored  the  schedule 
proposed  in  the  NTRM  for  submitting  an 
anti-drug  program  to  the  FAA  and 
implementation  of  an  anti-drug  program 
in  response  to  comments  received  in 
response  to  the  NPRM.  These  changes 
have  been  fully  discussed  previously.  In 
essence,  the  large  aviation  companies 
are  required  to  comply  with  the 
schedules  proposed  in  the  NPRM. 
Smaller  aviation  companies  have 
additional  time  to  develop  and 
implement  an  interim  anti-drug  program 
and  slightly  broader  timeframes  fo 


develop  and  submit  a  random  testing 
program.  The  smallest  aviation  entities 
covered  by  the  rule  initially  have 
additional  time  to  develop  and 
implement  testing  programs  for  their 
employees. 

"The  FAA  also  has  included  a  section 
in  Appendix  I  to  Part  121  to  provide  for 
the  preemptive  effect  of  these 
regulations  regarding  any  State  or  local 
law  covering  the  subject  matter  of  drug 
testing  of  commercial  aviation 
employees.  However,  issuance  of  the 
final  rule  does  not  preempt  State 
criminal  laws  that  impose  sanctions  for 
reckless  conduct  leading  to  death, 
injury,  or  property  damage. 

Comments  on  the  Cost  of  the  Anti-Drug 
Program 

Most  small  entities  object  to  the  anti- 
drug program  based  on  the  financial  and 
administrative  burden  that  these  entities 
believe  would  result  from 
implementation  of  the  rule  as  proposed. 
Executive  Air  Fleet  (EAF)  is  a  Part  135 
certificate  holder  with  200  employees 
who  would  be  covered  by  the  proposed 
rules.  Because  drug  testing  is 
widespread  in  other  industries,  EAF 
states  that  the  aviation  industry  should 
"move  ahead"  with  the  proposed  rules. 
However.  EAF  states  that  the  potential 
costs  of  an  anti-drug  program  could  be 
burdensome  even  to  an  operation  the 
size  of  EAF.  EAF  estimates  that  drug 
testing  as  proposed  in  the  NPRM  would 
cost  $25,000  aimually  to  test  its  200 
covered  employees.  EAP  services  would 
cost  up  to  $26  per  employee.  EAF 
believes  that  EAP  services  would  have 
to  be  available  to  the  total  employee 
population,  not  only  sensitive  safety-  or 
security-related  employees,  because  it  is 
a  benefit  offered  to  employees.  Thus. 
EAF  estimates  that  EAP  services  for  a 
business  employing  400  individuals 
woidd  cost  $10,400  annually. 

Metro  Air  is  a  Part  135  certificate 
holder  using  two  single-engine  aircraft, 
two  light  t*\in-engine  aircraft,  and  three 
helicopters.  Metro  Air  also  is  a  flight 
school  operator  using  15  aircraft  Metro 
Air  employs  six  full-time  pilots  and  four 
to  five  part-time  pilots.  Metro  Air  states 
that  the  proposed  rule  is  not  financially 
feasible  for  small  commercial  operators 
because  the  company  is  not  in  a  position 
to  retain  or  offer  rehabilitation  to  an 
employee  who  tests  positive  for  drugs 
and  the  cost  of  hiring  an  MRO  to 
interpret  test  results  would  be 
prohibitive.  Metro  Air  believes  that  the 
FAA  should  conduct  all  drug  testing  of 
employees  and  administer  any 
rehabilitation  offered  to  an  employee. 

Ryder  Systems,  Inc.  employs  over 
40,000  individuals  who  perform  a  variety 


47052       Federal  Register  /  Vol.  53,  No.  224  /  Monday,  November  21,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53,  No.  224  /  Monday,  November  21.  1968  /  Rules  and  Regulations       47053 


of  jobs  in  the  transportation  industry. 
Ryder  Systems  implemented  an  EAP  in 
1984.  Ryder  Systems  estimates  that  40 
percent  of  the  employees  enrolled  in  the 
EAP  due  to  controlled  substance  abuse 
problems  require  28-  to  30-day  inpatient 
treatment  that  costs  between  $10,000  to 
$20,000.  The  average  cost  for  controlled 
substance  rehabilitation  per  employee  is 
$3,000.  On  this  basis.  Ryder  Systems 
believes  that  the  FAA  should  only 
require  that  an  employer  establish  an 
EAP  and  offer  EAP  services  to  an 
employee  but  should  not  specify  the 
details  of  an  EAP  or  rehabilitation 
program.  However,  Ryder  Systems 
believes  that  the  FAA  should  preserve 
the  employer's  discretion  to  determine 
EAP  eligibility  standards  for  employees, 
treatment  of  repeat  offenders,  and  the 
conditions  for  allowing  an  employee  to 
return  to  work. 

American  Airlines  estimates  that 
rehabilitation  and  treatment  of  an 
employee  costs  $8,000.  For  this  reason 
and  to  ensure  that  the  quality  of 
treatment  will  lead  to  a  reasonable 
prognosis  for  recovery,  American 
Airlines  believes  that  employers  and 
contractors  should  be  fmancially 
responsible  for  rehabilitation. 
Conversely,  RAA  and  several  small 
aviation  entities,  including  Martin 
Aviation,  Inc.,  believe  that  the  FAA 
should  not  force  airlines  to  incur  the 
cost  of  employee  rehabilitation  due  to 
the  economic  impact  of  the  requirement 
on  the  regional  airline  industry. 

RAA  states  that  the  average  cost  of  a 
single  random  test  would  be  $55  and 
that  retesting  for  verification  of  positive 
results  could  cost  up  to  $80  per  test.  On 
this  basis,  RAA  estimates  that  the  cost 
of  random  testing  at  a  rate  of  125 
percent  aruiually  for  regional  airline 
pilots  only  will  approach  $500,000 
aimually.  Due  to  the  high  cost  of  testing 
at  a  rate  of  125  percent  and  the  fact  that 
the  proposed  rules  would  require  testing 
of  other  aviation  safety-related 
personnel  in  addition  to  pilots,  RAA 
suggests  that  a  random  sampling  rate  of 
50  percent  would  be  appropriate. 

Suburban  Airlines  employs  211 
employees  who  would  be  covered  by  the 
proposed  program.  Suburban  estimates 
that  the  FAA's  program  would  cost  over 
$28,000  annually  at  present  employment 
levels.  Based  on  Suburban's  experience, 
5  percent  of  intial  tests  indicate  positive 
results  for  the  presence  of  drugs  and 
must  be  confirmed  to  verify  the  initial 
test  results.  Tramco,  Inc.,  a  certificated 
repair  station,  estimates  that  compliance 
with  the  anti-drug  program  will  cost 
$24,000  annually  plus  counseling  and 
lost  time  costs. 

ALPA  believes  that  the  FAA 
incorrectly  estimated  the  cost  of  the 


proposed  anti-drug  program  and, 
therefore,  the  drug  testing  program  is  not 
justified  by  any  reasonable  cost-benefit 
analysis.  ALPA  states  that  the 
laboratory  cost  per  test,  assuming  a 
random  testing  rate  of  125  percent  and  a 
negotiated  cost  similar  to  the  cost 
contained  in  the  economic  analysis,  is 
merely  a  fraction  of  the  total  costs 
associated  with  a  drug  testing  program. 
ALPA  maintains  that  a  drug  testing 
program  could  cost  at  least  $280  million 
per  year.  ALPA's  estimate  of  cost  is 
based  on  substantial  administrative  and 
persormel  expenses,  transportation  of 
employees  to  a  collection  site,  employee 
compensation  during  collection  of  a 
specimen,  and  compensation  of 
employees  who  replace  employees  being 
tested  during  revenue  fiights. 

A  commenter  speaking  as  national 
litigation  counsel  for  AOPA  and  on 
behalf  of  the  California  Aviation 
Council  and  the  Orange  County 
Aviation  Association  beUeves  that  the 
FAA  understated  the  costs  and 
overgeneralized  the  benefits  of  the 
proposed  rule  contained  in  the  economic 
summary  of  the  NPRM.  This  commenter 
also  believes  that  the  FAA  failed  to 
consider  more  effective,  practical,  and 
less  intrusive  programs  to  deal  with  any 
drug  problem  that  might  exist  in  the 
aviation  industry.  The  commenter  states 
that  the  economic  analysis  fails  to 
consider  the  potentially  destructive 
economic  effect  of  the  proposed  rules  on 
small,  commercial  operators.  Therefore, 
the  commenter  states  that  the  FAA  may 
not  issue  a  final  rule  because  the  FAA 
has  failed  to  meet  the  criteria  of 
Executive  Order  12291. 

California  Aeromedical  Rescue  and 
Evacuation,  Inc.  (CARE)  does  not 
believe  that  the  proposed  rules  are 
reasonable  due  to  the  lack  of  evidence 
of  a  drug  problem  in  aviation.  CARE 
comments  that  the  cost  of  maintaining  a 
drug  testing  program,  whether  or  not 
that  program  includes  random  testing,  is 
significant.  CARE  employs  10  pilots,  4 
mechanics,  and  approximately  45  flight 
nurses  and  flight  medics.  CARE 
estimates  that  the  cost  per  test  is  $45 
and,  therefore,  the  fiscal  impact  on  its 
operations  will  be  between  $8,000  to 
$12,000  per  year.  CARE  believes  that  its 
scarce  financial  resources  should  be 
used  for  training,  equipment,  and 
maintenance.  CARE  states  that 
preemployment  and  probable  cause 
testing  are  wise  and  prudent  measures. 
CARE  predicts  that  including  other 
types  of  testing  will  cause  some  of  its 
employees  to  leave  the  company  due  to 
issues  related  to  the  constitutionality  of 
unannounced  testing  without 
particularized  suspicion  of  drug  use. 
CARE  states  that  the  costs  of  litigation 


and  training  for  new  employees  should 
be  directed  to  other  more  useful 
avenues. 

The  commenters  stress  that  while  the 
costs  developed  by  the  FAA  may  be 
appropriate  for  larger  companies,  who 
are  able  to  take  advantage  of 
"economies  of  scale,"  small  aviation 
companies  would  incur  significantly 
higher  costs. 

Two  commenters  who  submitted  a 
joint  comment  on  the  economic  analysis 
contained  in  the  NPRM  dispute  the 
benefits  of  the  proposals  in  the  NPRM, 
particularly  with  the  FAA's  estimate  of 
the  possible  detection  rate.  These 
commenters  present  statistical  analyses, 
using  the  data  in  the  NPRM  on  general 
aviation  pilots,  to  demonstrate,  in  their 
opinion,  a  considerably  reduced 
detection  rate  and,  therefore, 
considerably  reduced  benefits. 

FAA  Response.  The  FAA  agrees  that 
costs  of  screening  and  confirmation 
tests  may  reflect  the  bulk  purchasing 
power  of  laboratory  service  for  a  large 
number  of  specimens  and,  therefore, 
may  be  applicable  only  to  large  aviation 
companies.  However,  the  FAA  lacks 
clear  and  definitive  data  regarding  the 
extent  to  which  "economies  of  scale" 
will  affect  or  reduce  costs.  Although 
some  commenters  beheve  that  the  FAA 
failed  to  consider  costs  associated  with 
administration  of  the  anti-drug  program, 
the  initial  Regulatory  Evaluation  and  the 
FAA's  total  costs  stated  in  the  NPRM 
included  these  administrative  costs. 

The  figures  in  the  NPRM  were  based 
on  average  industry  costs  available  to 
the  FAA  at  the  time  of  the  NPRM.  The 
FAA  believes  that  the  costs  contained  in 
the  NPRM  may  closely  equate  to  actual 
costs  because  the  vast  majority  of 
personnel  subject  to  the  testing 
requirements  of  the  proposed  rule,  by  a 
ratio  of  10  employees  of  large  companies 
to  one  employee  of  small  companies,  are 
employees  of  large  companies. 
Moreover,  the  FAA  notes  that  small  Part 
135  certificate  holders  and  other  small 
aviation  companies  often  are  associated 
with  larger  companies.  The  FAA 
believes  that  small  aviation  operators 
could  participate  with  large  companies, 
much  as  these  small  companies  contract 
for  maintenance,  reservations  services, 
gate  agents  of  larger  companies,  to 
conduct  the  required  tests  pursuant  to 
the  rules  and,  thus,  take  advantage  of 
the  economies  of  scale. 

Nevertheless,  the  FAA  increased  the 
estimate  of  drug  testing  costs  in  an  effort 
to  respond  to  the  concerns  expressed  by 
the  conmienters  and  to  reflect  the 
potential  testing  costs  incurred  by  small 
aviation  operators.  For  the  purposes  of 
the  Regulatory  Impact  Analysis  of  the 


final  rule,  the  cost  estimate  of  screening 
tests  was  increased  to  $25.00  per  test: 
the  cost  estimate  of  confirmation  tests 
was  increased  to  $35.00  per  test;  and  the 
administrative  costs  were  increased  to 
$35.00  per  test. 

The  FAA  recognizes  that  broad 
rehabilitation  programs  would  be  very 
costly  and  could  be  cost-prohibitive  for 
small  aviation  companies.  For  a  variety 
of  reasons  discussed  previously,  the 
final  rule  does  not  require  an  employer 
to  offer  an  opportunity  for  rehabilitation 
to  employees  and  the  FAA  has  not 
mandated  a  minimum  amount  of  time 
that  an  employer  must  hold  a  position 
open  while  an  employee  is  prohibited 
from  performing  sensitive  safety-  or 
security-related  functions. 

In  estimating  the  benefits  that  are 
expected  to  accrue  as  a  result  of  a 
comprehensive  anti-drug  program,  the 
FAA  noted  its  lack  of  specific,  available 
data  in  the  NPRM.  The  FAA  disagrees 
with  the  commenters  who  dispute  the 
analysis  of  benefits  pronded  by  the 
FAA  in  the  NPRM  and  notes  that  a 
comparison  of  the  benefits  determined 
by  these  commenters  with  the  estimated 
costs  of  the  rule  would  still  result  in  a 
cost  beneficial  rule.  No  evidence  is 
available  to  demonstrate  that  sole 
reliance  on  the  data  regarding  deceased 
general  aviation  pilots  is  representative 
of  the  population  of  employees  who  are 
subject  to  testing  under  the  provisions  of 
the  final  rule. 

Infrequent  and  sporadic  data  is 
available  in  the  commercial  aviation 
sector.  The  FAA  can  not  rely  solely  on 
information  deduced  from  the  two 
commercial  aviation  accidents 
discussed  previously.  The  information 
does  not  reveal  any  significant  patterns 
tliat  would  assist  the  FAA's  estimates  of 
costs  and  benefits  of  the  proposals  and. 
in  any  event,  this  information  is  not 
generally  representative  of  personnel 
who  are  not  pilots  but  who  are  subject 
to  the  requirements  of  the  rule.  For  these 
reasons,  the  FAA  believes  that  it  is 
appropriate  to  use  the  national  NIDA 
study  information  to  estimate  the 
potential  costs  of  the  rule  because  it 
more  accurately  reflects  the  broad 
population  of  employees  who  would  be 
tested  pursuant  to  a  comprehensive  drug 
testing  program. 

Economic  Summary 

In  accordance  with  the  requirements 
of  Executive  Order  12291,  the  FAA 
reviewed  the  cost  impact  and  benefits  of 
this  final  rule.  Cost  factors  were 
obtained  from  information  in  the  public 
docket  including  comments  received 
during  the  FAA's  public  hearings. 
Additional  data  were  furnished  by  air 
carrier  trade  associations,  public 


institutions,  and  major  chemical  and 
drug  testing  laboratories.  This 
rulemaking  does  not  meet  the  criteria  of 
a  "major"  rule  under  Executive  Order 
12291  because  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  A  summary  of  the 
FAA's  estimates  of  the  costs  and 
benefits  is  provided  below.  However, 
because  the  rulemaking  is  a  costly 
undertaking,  the  FAA  considers  the  final 
rule  to  be  a  "major"  rule  under 
Executive  Order  12291.  For  this  reason, 
the  FAA  prepared,  and  placed  in  the 
docket  a  Regulatory  Impact  Analysis  of 
the  final  rule.  In  addition,  because  the 
rule  involves  issues  of  substantial 
interest  to  the  public,  the  FAA 
determined  that  the  rulemaking  is 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034:  February  2. 
1979). 

Costs.  The  FAA  estimated  that  the 
requirements  of  the  final  rule,  over  the 
10-year  period  from  1990  to  1999,  will 
cost  approximately  $240.3  milhon  in 
1987  dollars  (an  average  of  $24.0  million 
per  year)  or  approximately  $135.2 
million  discounted  over  that  10-year 
period.  The  discounted  cost  includes 
(rounded  to  the  nearest  million)  $97.1 
million  for  random  testing;  $6.2  million 
for  periodic  testing,  postaccident  testing, 
testing  based  on  reasonable  cause,  and 
retum-to-duty  testing;  $8.6  million  for 
preemployment  testing;  $10.6  million  for 
blind  samples  submitted  to  laboratories: 
SlO.3  million  for  EAP  education  and 
training  cost:  and  $2.4  million  for  costs 
associated  with  preparation  and 
submission  of  an  employer's  anti-drug 
program. 

Costs  of  postaccident  testing,  testing 
based  on  reasonable  cause,  and  retum- 
to-duty  testing  are  included  as  part  of 
periodic  testing  costs.  The  FAA  used 
one-half  of  one  percent  of  the  estimated 
population  tested  annually  as  the 
number  that  will  be  tested  under  one  of 
these  three  circumstances.  The  analysis 
of  these  costs  is  set  forth  in  the  full 
Regulatory  Impact  Analysis  (Exhibit  A) 
included  in  the  public  docket. 

The  final  rule  will  affect  149  entities 
that  hold  Part  121  certificates,  3,614 
entities  that  hold  Part  135  certificates 
providing  scheduled  and  on-demand 
ser\'ice,  and  contractors  who  provide 
services  to  those  certificate  holders.  The 
rule  also  will  affect  an  undetermined 
number  of  entities  engaged  in  operations 
listed  in  §  135.1(b)  for  compensation  or 
hire.  The  FAA  has  been  unable  to 
determine  the  exact  number  of  these 
organizations  due  to  the  highly 
diversified  and  multipurpose  nature  of 
their  operations.  For  purposes  of 
analyzing  the  cost  impact  of  the  final 


rule  on  these  entities,  the  FAA 
estimated  that  approximately  1,500 
entities,  the  same  number  as  repair 
stations,  are  engaged  in  operations 
listed  in  S  135.1(b)  for  compensation  or 
hire.  Based  on  these  estimates,  the  FAA 
estimated  that  538,000  persons  vvill  be 
subject  to  drug  testing  in  1991  pursuant 
to  the  requirements  of  the  final  rule. 

The  FAA  estimated  that  the  cost  of  an 
initial  screening  test  for  the  presence  of 
drugs  or  drug  metabolites  will  be  $25  per 
test.  The  FAA  expects  that  12.5  percent 
of  initial  screening  tests  will  require 
confirmation  testing  in  accordance  with 
the  guidelines  and  standards  contained 
in  Appendix  I  to  Part  121.  Of  the  total 
initial  screening  tests,  7.5  percent  are 
expected  to  be  confirmed  as  true 
positives;  5.0  percent  are  expected  to 
result  in  false  positive  test  results  after 
confirmation.  The  remainder  are  not 
expected  to  be  confirmed  as  positive 
either  because  the  specimen  failed  to 
meet  the  minimum  threshold  to  be 
scientifically  considered  as  positive,  or 
because  the  specimen  did  not  show  the 
presence  of  drugs  or  drug  metabolites. 
Confirmation  tests  are  estimated  to  cost 
S35  per  test.  The  FAA  notes  that  an 
employer  can  realize  substantial  savings 
by  contracting  with  a  drug  testing 
laboratory  for  a  fixed  price  that  includes 
the  cost  of  initial  screening  tests  and 
confirmation  tests  rather  than  paying  for 
these  tests  separately.  For  example,  the 
Coast  Guard  currently  pays  a  single, 
fixed  price  of  $21  for  screening  tests  and 
any  resulting  confirmation  tests  under  a 
single  contract  with  a  drug  testing 
laboratory. 

The  FAA  estimated  that  a  screening 
test  will  require  15  minutes  of  a  person's 
time  to  provide  information  for  chain-of- 
custody  forms  and  to  provide  a  urine 
sample  for  drug  testing.  Thus,  the  FAA 
included  a  factor  equal  to  25  percent  of 
an  average,  fully  allocated,  hourly  wage 
for  each  occupational  group  covered  by 
the  final  rule.  The  FAA  also  assumed 
that  affected  persons  will  provide  urine 
samples  for  testing  while  on  duty.  The 
FAA  included  $35  per  test  as  an 
administrative  cost  to  cover,  among 
other  things,  collection  of  specimens, 
reporting  and  recordkeeping,  and  chain- 
of-custody  procedure  costs.  The  FAA 
recognizes  that  these  costs  can  vary 
significantly  depending  on  a  number  of 
variables.  For  example,  specimens  may 
be  collected  in  a  medical  setting  (i.e.,  in 
a  hospital  or  a  clinic,  in  the  presence  of 
medical  doctors,  nurses,  medical 
technicians).  Collection  of  specimens  in 
a  medical  setting  is  not  required  by  this 
rule.  Less  expensive  settings  and 
nonmedical  personnel  trained  for 
specimen  collection  may  be  used  by  the 
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aviation  industry.  Collection  sites  may 
be  either  centrally  located  or  dispersed 
throughout  remote  geographical 
locations.  DOTs  drug  testing  program 
and  the  FAA's  periodic  drug  testing 
program  illustrate  the  cost  variations 
associated  with  specimen  collection. 
DOT  uses  a  contractor  to  collect 
specimens  at  various,  dispersed 
locations  throughout  the  country.  DOT 
pays  an  average  of  $123  for  each 
specimen  collected.  Specimens  collected 
as  part  of  the  FAA  periodic  testing 
program  are  collected  by  aviation 
medical  examiners.  Collection  costs  for 
periodic  tests  range  from  $10  to  $45  per 
specimen.  The  FAA  considered  these 
costs  when  estimating  the 
administrative  costs  of  the  final  rule. 
After  consideration  of  the  cost 
variations,  the  estimated  administrative 
costs  are  representative  of  the  costs 
expected  in  the  aviation  industry.  The 
FAA  increased  the  administrative  costs 
contained  in  the  NPRM  on  the  basis  of 
information  submitted  by  commenters. 
The  FAA  beUeves  that  the  aviation 
industry  will  find  the  most  economical 
method  of  sample  collection  and  will  do 
so  at  costs  that  most  closely  mirror  the 
costs  charged  to  the  FAA  by  aviation 
medical  examiners  for  collection  of 
specimens  for  periodic  testing. 

In  the  case  of  most  i>ostaccident 
testing,  testing  based  on  reasonable 
cause,  and  testing  after  return  to  duty 
triggered  by  refusal  to  submit  to  a  test  or 
failure  of  a  previous  drug  test,  the  FAA 
asstuned  that  collection  costs  for  these 
tests  are  the  same  as  the  collection  costs 
for  random  tests.  However,  the  FAA 
assumed  that  the  cost  associated  with 
collection  of  a  small  percentage  of 
postaccident  specimens  would  be  $100 
per  test.  The  FAA  used  this  higher  figure 
to  address  the  probability  that 
postaccident  specimens  may  be 
collected  at  a  remote  accident  site  or  a 
location  other  than  a  site  that  the 
employer  routinely  collects  specimens. 
Conversely,  specimens  collected  for 
testing  based  on  reasonable  cause  or 
testing  after  return  to  duty  could  be 
collected  in  a  central  location  or  at  the 
same  location  where  other  specimens 
are  collected  pursuant  to  the 
requirements  of  the  final  rule. 

Benefits.  The  FAA  believes  that  three 
major  benefits  will  result  from  the 
promulgation  of  the  final  rule.  First 
benefits  will  accrue  from  the  prevention 
of  potential  injuries  or  fatalities  and 
property  losses  due  to  accidents 
attributed  to  neglect  or  error  on  the  part 
of  employees  performing  sensitive 
safety-  or  security-related  functions 
whose  motor  skills  or  judgment  may  be 
impaired  by  drugs.  Second,  benefits  will 


accrue  based  on  the  potential  reduction 
in  employee  absences  from  work,  lost 
productivity,  reduced  medical  and 
insurance  costs  due  to  on-the-job 
accidents,  and  improved  general  safety 
in  the  workplace.  Third,  broad  benefits 
in  the  development  of  air  commerce  will 
accrue  from  projected  diminished  drug 
use  by  commercial  aviation  employees, 
thereby  increasing  public  confidence  in 
the  commercial  aviation  transporation 
industry. 

A  review  of  the  commerical  aviation 
safety  record  shows  that  drug  use  may 
have  been  a  cause  or  factor  in  only  two 
recent  aviation  accidents.  One  accident 
was  in  1983  and  involved  an  all-cargo 
operation.  The  second  accident  was  in 
1988  and  involved  a  passenger 
operation.  Both  accidents  have  been 
described  previously  in  this  rulemaking 
document.  Drug  use  has  not  been 
established  as  a  definitive  causal  factor 
of  either  accident.  In  the  absence  of 
readily-available  statistical  data 
depicting  the  extent  of  drug  use  by 
employees  in  commercial  aviation  and 
in  light  of  the  pernicious  effects  of  drug 
use,  the  FAA  does  not  consider  the 
existing  safety  record  to  be  an  exclusive 
and  valid  indicator  of  the  threat  to 
aviation  safety  posed  by  aviation 
employee  drug  use.  However, 
allegations  of  drug  use  by  the  pilot  and 
copilot  of  Continental  Air  Express  Flight 
2286  that  crashed  on  January  19, 1988, 
killing  9  people,  reveal  the  significant 
and  real  potential  for  fatal  aircraft 
accidents  that  may  be  related  to  the  use 
of  drugs  in  commercial  aviation.  In  light 
of  data  regarding  drug  use  by  mechanics 
and  repairmen  submitted  in  reponse  to 
the  ANPRM,  the  FAA  also  is  concerned 
about  the  potential  for  aviation 
accidents  attributable  to  drug  use  by 
commercial  aviation  maintenance 
personnel. 

The  FAA  estimates  that  $84.3  million 
in  discounted  benefits  would  result  from 
promulgation  of  the  final  rule  if  one 
accident  attributed  to  drug-impaired 
performance  by  an  individual  who 
performs  a  sensitive  safety-  or  security- 
related  function  in  commercial  aviation, 
involving  a  narrow-body,  three-engine, 
commercial  aircraft  carrying  133 
passengers  and  5  crewmembers,  is 
prevented  during  the  IG-year  period 
from  1990  to  1999  (Exhibit  E).  Although 
not  claimed  as  a  benefit  in  this 
Regulatory  Impact  Analysis,  the  benefits 
associated  with  the  prevention  of  a 
single  accident,  during  the  10-year 
period  from  1990  to  1999,  would  be 
considerably  more  if  the  accident 
involved  a  4-engine.  wide-body  aircraft 
carrying  289  passengers  and  19 


crewmembers.  In  this  event,  discounted 
benefits  would  total  $219.9  million. 

The  FAA  also  attempted  to  estimate 
benefits  of  the  final  nde.  other  than 
those  benefits  that  may  result  from  the 
prevention  of  aircraft  accidents, 
associated  with  diminished  drug  use  by 
commercial  aviation  personnel  or  any 
drug-deterrent  effect  that  would  result 
from  promulgation  of  the  final  rule. 

These  estimated  benefits  consist  of 
improved  employee  productivity  as  a 
result  of  drug  use  deterrence.  A  report 
released  in  1987  by  the  National 
Institute  on  Drug  Abuse  (NIDA),  entiUed 
"Strategic  Planning  for  Workplace  Drug 
Abuse  Programs."  reveals  that  drug  and 
alcohol  abusers  are  involved  in  an 
additional  3.6  more  accidents  than 
nonabusers;  file  1.5  additional  workers' 
compensation  claims  than  nonabusers; 
file  2.5  times  more  often  for  sick  leave  of 
8  or  more  consecutive  days  than 
nonabusers:  and  incur  3  times  the 
amount  of  normal  medical  costs  than 
nonabusers. 

In  the  absence  of  pertinent  data,  the 
FAA  assumed  that  the  rate  of  drug  use 
by  the  538,000  covered  aviation 
personnel  is  approximately  the  same  as 
the  rate  of  drug  use  in  the  general 
population  (e.g.,  10  percent).  The  FAA 
also  assumed  that  the  productivity  of 
employees  who  use  drugs  is  95  percent 
of  the  productivity  of  employees  who  do 
not  use  drugs. 

In  order  to  be  conservative  in 
estimating  the  costs  of  the  fmal  rule,  the 
FAA  assumed  that  7.5  percent  of  the 
covered  aviation  personnel  would 
produce  test  results  that  are  confinned 
positive  for  prohibited  drug  use. 
However,  this  estimate  is  premised  on 
testing  that  produces  optimum  detection 
rates  and  the  fact  that  drug  users  may 
continue  to  use  drugs  despite 
implementation  of  a  comprehensive  drug 
testing  program  that  includes 
unannounced  testing  based  on  random 
selection.  Realistically,  the  FAA  expects 
that  testing  pursuant  to  the  final  rule 
will  not  achieve  optimum  detection  rates 
and  that  some  drug  users  will  cease  to 
use  drugs  rather  than  face  the 
consequences  of  being  detected  by 
testing  under  the  final  rule. 

The  FAA  hypothesized  that  1.0 
percent  of  the  affected  aviation 
population  will  stop  using  drugs 
voluntarily  in  the  face  of  a 
comprehensive  drug  testing  program. 
These  individuals  are  expected  to 
continue  to  perform  sensitive  safety-  or 
security-related  functions  without  the 
presence  of  drugs  or  drug  metabolites  in 
their  systems.  As  noted  above,  the  FAA 
assumed  that  drug  users  are  95  percent 
effective  at  their  jobs  compared  to 


employees  who  do  not  use  drugs.  Thus, 
the  aviation  industry  would  realize  a  5 
percent  on-the-job  productivity  increase 
for  each  individual  who  ceases  to  use 
drugs.  Therefore,  the  FAA  estimated 
that  employee  productivity  gains  of 
$97.3  miUion.  or  $54.3  million  discounted 
over  the  10-year  period  frt)m  1990  to 
1999,  will  accrue  to  the  aviation  industry 
based  on  the  reduction  of  illegal  drug 
use  and  increased  employee 
productivity  (see  Exhibit  G). 

Benefit/Cost  Comparison.  The  total 
cost  of  compliance  with  the 
requirements  of  the  final  rule  is 
estimated  to  be  $240.3  million  in  1987 
dollars  and  $135.2  million,  at  a  present 
worth  discount  rate  of  10  percent,  over 
the  projected  10-year  period  form  1990 
to  1999.  The  FAA  has  been  unable  to 
quantitatively  estimate  the  accident 
prevention  effectiveness  of  the  final 
rule.  Nevertheless,  the  FAA  believes 
that  drug  use,  unless  stemmed,  will 
continue  to  pose  a  threat  to  aviation 
safety.  The  FAA  estimates  that 
preventing  one  accident  involving  an 
average  size,  commercial,  passenger 
aircraft  during  the  10-year  period  from 
1990  to  1999  would  result  in  discounted 
benefits  of  $84.3  million.  Likewise, 
discounted  benefits  ensuing  from 
increased  employee  productivity  are 
estimated  to  be  $54.3  million.  Thus,  total 
discoimted  benefits  expected  to  result 
from  promulgation  of  the  final  rule 
amount  to  $138.6  miUion.  The  benefit  to 
cost  ratio  of  the  final  rule  is  1.03. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  a  Federal  agency  to  review  any 
final  rule  to  assess  its  impact  on  small 
businesses.  In  consideration  of  the  cost 
information  discussed  previously  and 
included  in  the  full  Regulatory  Impact 
Analysis,  the  FAA  certifies  that  the  final 
rule  may  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  entities.  In  an  effort  to 
relieve  the  burden  on  small  entities,  the 
FAA  modified  the  requirements  of  the 
final  rule  and  provided  alternative 
schedules  and  implementation  periods 
directed  solely  at  small  aviation  entities 
to  provide  some  measure  of  relief  from 
the  costs  associated  with  the  rule.  The 
FAA  anticipates  that  these 
modifications  will  reduce  burdens 
associated  with  the  requirements  of  the 
final  rule  on  small  entities  without 
adversely  affecting  aviation  safety. 

international  Trade  Impact  Statement 

The  final  rule  w^ill  affect  only 
domestic  operators  and,  therefore,  will 
have  no  impact  on  trade  opportunities 
for  U.S.  firms  doing  business  overseas  or 
on  foreign  firms  doing  business  in  the 


United  States.  It  should  be  noted  that, 
unless  compliance  with  this  final  rule 
would  violate  the  domestic  laws  of 
policies  of  a  foreign  countrj'  or  a  foreign 
government  contends  that  application  of 
the  rule  raises  questions  of  compatibility 
with  foreign  laws  or  policies,  individuals 
employed  at  foreign  repair  stations 
under  contract  to  U.S.  certificate  holders 
would  not  be  able  to  perform 
maintenance  or  preventive  maintenance 
work  on  U.S.-registered  aircraft  unless 
they  participate  in  an  anti-drug  program. 
Thus,  foreign  repair  stations  may  be 
affected  economically.  Likewise,  this 
program  also  will  result  in  an  expense  to 
U.S.  certificate  holders  operating 
overseas  because  these  entities  will  be 
required  to  establish  anti-drug  programs, 
which  will  not  be  required  of  their 
foreign  competitors.  The  FAA  is  unable 
to  estimate  the  possible  competitive 
effect  of  these  costs. 

Paperwork  Reduction  Act  Approval 

In  order  to  ensure  compliance  and 
effectiveness  of  the  final  rule,  the  FAA 
included  necessary  reporting  and 
recordkeeping  requirements  in  the 
provisions  of  the  final  rule.  The  final 
rule  requires  employers  to  maintain 
records  related  to  employee  drug  testing 
and  any  rehabihtation  and  to  submit 
periodic,  written  reports  to  the  FAA  that 
summarize  an  employer's  anti-drug 
program.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  the 
recordkeeping  and  reporting 
requirements  of  the  final  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval. 

Federalism  Implications 

The  final  rule  adopted  herein  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  This  rule  preeempts  any 
State  or  local  law  that  would  prohibit  or 
limit  drug  testing  required  under  the 
rule.  This  preemption,  under  the  FAA's 
statutory  authority,  is  essential  to 
ensure  that  the  safety  benefits  are 
obtained  throughout  the  nation's  air 
transportation  system.  The  rule  also 
could  have  an  indirect,  economic  impact 
on  State  and  local  governments,  if 
persons  who  lose  jobs  as  a  result  of  a 
positive  drug  test  require  welfare 
benefits  or  other  public  social  services. 
The  FAA  does  not  expect  this  impact  to 
be  significant,  however.  Therefore,  in 
accordance  with  Executive  Order  12612. 
the  FAA  determines  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 


CoDclusioo 

The  final  rule  requires  domestic  and 
supplemental  air  carriers,  commercial 
operators  of  large  aircraft,  air  taxi  and 
commuter  operators,  certain  commercial 
operators,  certain  contractors  to  these 
operators,  located  in  the  United  States 
or  in  a  foreign  country,  and  air  traffic 
confrol  facilities  not  operated  by  the 
FAA  or  the  U.S.  mihtary  to  have  an  anti- 
drug program  for  employees  who 
perform,  either  in  the  United  States  or  in 
a  foreign  country,  sensitive  safety-  or 
security-related  functions.  Testing  under 
this  final  rule  will  be  conducted  by  an 
employer  prior  to  employment, 
periodically,  randomly,  after  an 
accident  based  on  reasonable  cause, 
and  after  an  employee  returns  to  duty  to 
perform  a  sensitive  safety-  or  security- 
related  function  for  an  employer.  The 
final  rule  also  will  require  that  an 
employer  provide  EAP  education  and 
training  services  to  employees  and 
supervisors.  The  rule  is  necessary  to 
prohibit  an  employee  from  performing  a 
sensitive  safety-  or  security-related 
function  for  an  employer  while  that 
employee  has  a  prohibited  drug  in  his  or 
her  system  or  if  that  employee  has  used 
drugs  as  evidenced  by  a  drug  test 
showing  the  presence  of  drugs  or  drug 
metabolites.  The  rule  is  intended  to 
ensure  a  drug-free  aviation  woricforce 
and  to  eliminate  drug  use  and  abuse  in 
commercial  aviation.  The  FAA  believes 
that  the  final  rule  will  reduce  the 
potential  for  drug-related  aviation 
accidents  and  will  foster  identification 
of  commercial  aviation  employees  who 
use  drugs. 

Pursuant  to  the  terms  of  the 
Regulatory  Flexibility  Act  of  1980.  the 
FAA  certifies  that  the  final  rule  may 
have  a  significant  negative  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  but  because  the 
requirements  of  the  final  rule  are 
important  and  costly  undertakings,  the 
FAA  considers  the  final  rule  to  be  a 
major  rule  pursuant  to  the  criteria  of 
Executive  Order  12291.  In  addition,  the 
rule  involves  issues  of  substantial 
interest  to  the  public:  thus,  the  FAA 
determines  that  the  final  rule  is 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034:  February  2. 
1979). 

List  of  Subjects 

14  CFR  Part  61 

Air  safety.  Air  transportation. 
Aircraft.  Aircraft  pilots.  Airmen. 
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Aviation  safety,  Drug  abuse,  Drugs, 
Narcotics,  Pilots,  Safety,  Transportation. 

14  CFR  Part  63 

Air  safety,  Air  transportation. 
Aircraft,  Airmen,  Airplanes,  Aviation 
safety.  Drug  abuse,  Drugs,  Narcotics. 
Safety,  Transportation. 

14  CFR  Part  65 

Air  safety.  Air  transporation.  Aircraft, 
Airmen,  Aviation  safety.  Drug  abuse. 
Drugs,  Narcotics,  Safety,  Transportation. 

14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots,  Airmen, 
Airplanes,  Aviation  safety.  Drug  abuse, 
Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transporation.  Aircraft,  Airmen, 
Airplanes,  Aviation  safety,  Drug  abuse, 
Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

The  Amendment 

Accordingly,  the  FAA  amends  Parts 
61,  63,  65, 121,  and  135  of  the  Federal 
Aviation  Regulations  {14  CFR  Parts  61. 
63.  65, 121,  and  135)  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FUGHT  INSTRUCTORS 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355,  1421, 
1422,  and  1427;  49  U.S.Q  106(g)  (Revised.  Pub. 
L  97-449,  lanuary  12, 1963). 

2.  By  adding  a  new  $  61.14  to  read  as 
follows: 

§  61.14    Refusal  to  submit  to  a  drug  test 

(a)  This  section  applies  to — 

(1)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  for  a  Part  121  certificate 
holder  or  a  Part  135  certificate  holder; 
and 

(2)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  for  an  operator  as 
defmed  in  S  135.1(c)  of  this  chapter.  An 
employee  of  a  person  conducting 
operations  of  foreign  civil  aircraft 
navigated  within  the  United  States 
pursuant  to  Part  375  or  emergency  mail 
service  operations  pursuant  to  Section 
405(h)  of  the  Federal  Aviation  Act  of 
1958  is  excluded  from  the  requirements 
of  this  section. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  test  for  a  drug  specified  in  Appendix  I 
to  Part  121  of  this  chapter  when 
requested  by  a  certificate  holder,  by  an 


operator  as  defined  in  §  135.1(c)  of  this 
chapter,  by  a  local  law  enforcement 
officer  under  his  or  her  own  authority,  or 
by  an  FAA  inspector,  under  the 
circumstances  speciHed  in  that 
appendix,  is  grounds  for — 

(1)  Denial  of  an  appUcation  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  that  refu&al;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  63— CERTIFICATION:  FUGHT 
CREWMEMBERS  OTHER  THAN 
PILOTS 

3.  The  authority  citation  for  Part  63, 
Subpart  A,  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1421. 
1422, 1427, 1429.  and  1430;  49  U.S.C.  106(g] 
(Revised,  Pub.  L  97-449,  January  12. 1983). 

4.  By  adding  a  new  §  63.12b  to  read  as 

follows: 

§  63.12b    Refusal  to  submit  to  a  drug  test 

(a)  This  section  applies  to- 
ll) An  employee  who  performs  a 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  for  a  Part  121  certificate 
holder  or  a  Part  135  certificate  holder 
and 

(2)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  for  an  operator  as 
defined  in  S  135.1(c)  of  this  chapter.  An 
employee  of  a  person  conducting 
operations  of  foreign  civil  aircraft 
navigated  within  the  United  States 
pursuant  to  Part  375  or  emergency  mail 
service  operations  pursuant  to  section 
405(h)  of  the  Federal  Aviation  Act  of 
1958  is  excluded  from  the  requirements 
of  this  section. 

(2)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  test  for  a  drug  specified  in  Appendix  I 
to  Part  121  of  this  chapter  when 
requested  by  a  certificate  holder,  by  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter,  by  a  local  law  enforcement 
officer  under  his  or  her  own  authority,  or 
by  an  FAA  inspector,  under  the 
circumstances  specified  in  that 
appendix,  is  grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  that  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  65— CERTIFICATION:  AIRMEN 
OTHER  THAN  FUGHT 
CREWMEMBERS 

5.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354,  1355,  1421, 1422, 
and  1427;  49  U.S.C.  106(g)  (Revised,  Pub.  L 
97-440,  January  12, 1983). 

6.  By  adding  a  new  S  65.23  to  read  as 

follows: 

S  65.23    Refusal  to  submit  to  a  drug  test 

(a)  This  section  applies  to — 

(1)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  for  a  Part  121  certificate 
holder  or  a  Part  135  certificate  holder; 

(2)  An  employee  who  performs  a 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  for  an  operator  as 
defined  in  §  135.1(c)  of  this  chapter.  An 
employee  of  a  person  conducting 
operations  of  foreign  civil  aircraft 
navigated  within  the  United  States 
pursuant  to  Part  375  or  emergency  mail 
service  operations  pursuant  to  section 
405(h)  of  the  Federal  Aviation  Act  of 
1958  is  excluded  from  the  requirements 
of  this  section;  and 

(3)  An  employee  of  cm  air  traffic 
control  facility  not  operated  by,  or  under 
contract  with,  the  FAA  or  the  U.S. 
military. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  imder  this  part  to  take 
a  test  for  a  drug  specified  in  Appendix  I 
to  Part  121  of  this  chapter  when 
requested  by  a  certificate  holder,  by  an 
operator  as  defined  in  S  135.1(c)  of  this 
chapter,  by  an  employer  as  defmed  in 

§  65.46  of  this  part,  by  a  local  law 
enforcement  officer  under  his  or  her 
own  authority,  or  by  an  FAA  inspector, 
under  the  circumstances  specified  in 
that  appendix,  is  grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  that  that  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

7.  By  adding  a  new  §  65.46  to  read  as 
follows: 

§65.46    Use  Of  prohibHed  drug*. 

(a)  The  following  definitions  apply  for 
the  purposes  of  this  section: 

(1)  An  "employee"  is  a  person  who 
performs  an  air  traffic  control  function 
for  an  employer.  For  the  purpose  of  this 
section,  a  person  who  performs  such  a 
function  pursuant  to  a  contract  with  an 
employer  is  considered  to  be  performing 
that  function  for  the  employer. 

(2)  An  "employer"  means  an  air  traffic 
control  facility  not  operated  by,  or  under 
contract  with,  the  FAA  or  the  U.S. 
military  that  employs  a  person  to 
perform  an  air  traffic  control  function. 

(b)  Each  employer  shall  provide  each 
employee  performing  a  function  listed  in 
Appendix  I  to  Part  121  of  this  chapter 


and  his  or  her  supervisor  with  the 
training  specified  in  that  appendix.  No 
employer  may  use  any  contractor  to 
perform  an  air  traffic  control  function 
unless  that  contractor  provides  each  of 
its  employees  performing  that  function 
for  the  employer  and  his  or  her 
supervisor  with  the  training  specified  in 
that  appendix. 

(c)  No  employer  may  knowingly  use 
any  person  to  perform,  nor  may  any 
person  perform  for  an  employer,  either 
directly  or  by  contract,  any  air  traffic 
control  function  while  that  person  has  a 
prohibited  drug,  as  defined  in  Appendix 
I  to  Part  121  of  this  chapter,  in  his  or  her 
system. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  no  employer  may 
knowingly  use  any  person  to  perform, 
nor  may  any  person  perform  for  an 
employer,  either  directly  or  by  contract, 
any  air  traffic  control  function  if  that 
person  failed  a  test  or  refused  to  submit 
to  a  test  required  by  Appendix  I  to  Part 
121  of  this  chapter  given  by  a  certificate 
holder,  by  an  employer,  or  by  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(e)  Paragraph  (d)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  Appendix  I  to 
Part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  Part  67 
of  this  chapter. 

(f)  Each  employer  shall  test  each  of  its 
employees  who  performs  any  air  traffic 
control  function  in  accordance  with 
Appendix  I  to  Part  121  of  this  chapter. 
No  employer  may  use  any  contractor  to 
perform  any  air  traffic  control  function 
unless  that  contractor  tests  each 
employee  performing  such  a  function  for 
the  employer  in  accordance  with  that 
appendix. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

8.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355. 1356, 
1357, 1401, 1421-1430. 1472, 1485,  and  1502;  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  07-449.  January 
12, 1983). 

9.  By  adding  a  new  §  121.429  to  read 
as  follows: 

§121.429    Prohlbfted  drugs. 

(a)  Each  certificate  holder  shall 
provide  each  employee  performing  a 


function  listed  in  Appendix  I  to  this  part 
and  his  or  her  supervisor  with  the 
training  specified  in  that  appendix. 

(b)  No  certificate  holder  may  use  any 
contractor  to  perform  a  function  listed  in 
Appendix  I  to  this  part  imless  that 
contractor  provides  each  of  its 
employees  performing  that  function  for 
the  certificate  holder  and  his  or  her 
supervisor  with  the  training  specified  in 
that  appendix. 

10.  By  adding  a  new  {  121.455  to  read 
as  follows: 

§121.455    lis*  Of  prottiblted  drugs. 

(a)  This  section  applies  to  persons 
who  perform  a  function  listed  in 
Appendix  I  to  this  part  for  the  certificate 
holder.  For  the  purpose  of  this  section,  a 
person  who  performs  such  a  function 
pursuant  to  a  contract  with  the 
certificate  holder  is  considered  to  be 
performing  that  function  for  the 
certificate  holder. 

(b)  No  certificate  holder  may 
knowingly  use  any  person  to  perform, 
nor  may  any  person  perform  for  a 
certificate  holder,  either  directly  or  by 
contract,  any  function  Usted  in 
Appendix  I  to  this  part  while  that  person 
has  a  prohibited  drug,  as  defined  in  that 
appendix,  in  his  or  her  system. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  certificate  holder 
may  knowingly  use  any  person  to 
perform,  nor  may  any  person  perform 
for  a  certificate  bolder,  either  directly  or 
by  contract,  any  function  listed  in 
Appendix  I  to  this  part  if  that  person 
failed  a  test  or  refused  to  submit  to  a 
test  required  by  that  appendix  given  by 
a  certificate  holder  or  an  operator  as 
defined  in  §  135.1(c)  of  this  chapter. 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  Appendix  I  to 
Part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  Part  67 
of  this  chapter. 

11.  By  adding  a  new  S  121.457  to  read 
as  follows: 

§  121.457    Testing  for  prohibited  drugs. 

(a)  Each  certificate  holder  shall  test 
each  of  its  employees  who  performs  a 
function  listed  in  Appendix  I  to  this  part 
in  accordance  with  that  appendix. 

(b)  No  certificate  holder  may  use  any 
contractor  to  perform  a  function  listed  in 
Appendix  I  to  this  part  unless  that 
contractor  tests  each  employee 
performing  such  a  function  for  the 
certificate  holder  in  accordance  with 
that  appendix. 


12.  By  adding  a  new  Appendix  I  to 
Part  121  to  read  as  follows: 

Appendix  I — Drug  Tastiiig  Prograin 

This  appendix  contains  the  standards  and 
components  that  must  be  included  in  an  anti- 
drug program  required  by  this  chapter. 

I.  DOT  Procedures.  Each  employer  shall 
ensure  that  drug  testing  programs  conducted 
pursuant  to  this  regulation  comply  with  the 
requirements  of  this  appendix  and  the 
"Procedures  for  Transportation  Workplace 
Drug  Testing  Programs"  published  by  the 
Department  of  Transportation  (DOT)  (49  CFR 
Part  40).  An  employer  may  not  use  or 
contract  with  any  drug  testing  laboratory  that 
is  not  certified  by  the  Department  of  Health 
and  Human  Services  (DHHS)  pursuant  to  the 
DHHS  "Mandatory  Guidelines  for  Federal 
Workplace  Drug  TesUng  Programs"  (53  FR 
11970;  April  11. 1988). 

II.  Definitions.  For  the  purpose  of  this 
appendix,  the  following  definitions  apply: 

"Accident"  means  an  occurrence 
associated  with  the  operation  of  an  aircraft 
which  takes  place  between  the  time  any 
person  boards  the  aircraft  wnth  the  intention 
of  flight  and  all  such  persons  have 
disembarked,  and  in  which  any  person 
suffers  death  or  serious  injury,  or  in  which 
the  aircraft  receives  substanUal  damage  (49 
CFR  830.2). 

"Annualized  rate"  for  the  purposes  of 
unannounced  testing  of  employees  based  on 
random  selection  means  the  percentage  of 
specimen  collection  and  testing  of  employees 
performing  a  function  listed  in  section  III  of 
this  appendix  during  a  calendar  year.  The 
employer  shall  determine  the  annualized 
percentage  rate  by  referring  to  the  total 
numl>er  of  employees  performing  a  sensitive 
safety-  or  security-related  function  for  the 
employer  at  the  lieginning  of  a  calendar  year 
or  by  an  alternative  method  specified  in  the 
employer's  drug  testing  plan  approved  by  the 
FAA. 

"Employee"  is  a  person  who  performs, 
either  directly  or  by  contract  a  function 
listed  in  section  III  of  this  appendix  for  a  Part 
121  certificate  holder,  a  Part  135  certificate 
holder,  an  operator  as  defined  in  {  135.1(c)  of 
this  chapter  (except  operations  of  foreign 
civil  aircraft  navigated  within  the  United 
States  pursuant  to  Part  375  or  emergency  mail 
service  operations  pursuant  to  section  405(h) 
of  the  Federal  Aviation  Act  of  1958).  or  an  air 
traffic  control  facility  not  operated  t>y.  or 
under  contract  with,  the  FAA  or  the  U.S. 
military.  Provided  however  that  an  employee 
who  works  for  an  employer  who  holds  a  Part 
135  certificate  and  who  also  holds  a  Part  121 
certificate  is  considered  to  be  an  employee  of 
the  Part  121  certificate  holder  for  the 
purptoses  of  this  appendix. 

"Employer"  is  a  Part  121  certificate  holder, 
a  Part  135  certificate  holder,  an  operator  as 
defined  in  {  135.1(c)  of  this  chapter  (except 
operations  of  foreign  civil  aircraft  navigated 
within  the  United  States  pursuant  to  Part  375 
or  emergency  mail  service  operations 
pursuant  to  Section  405(h)  of  the  Federa' 
Aviation  Act  of  1958),  or  an  air  traffic  control 
facility  not  operated  by.  or  under  contract 
with,  the  FAA  or  the  U.S.  miHtary.  Provided, 
however,  that  an  employer  may  use  a  person 
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to  perform  a  function  listed  in  section  III  of 
this  appendix,  who  is  not  included  under  that 
employer's  drug  program,  if  that  person  is 
subject  to  the  requirements  of  another 
employer's  FAA-approved  anti-drug  program. 

"Failing  a  drug  test"  means  that  the  test 
result  shows  positive  evidence  of  the 
presence  of  a  prohibited  drug  or  drug 
metabolite  in  an  employee's  system. 

"Passing  a  drug  test"  means  that  the  test 
result  does  not  show  positive  evidence  of  the 
presence  of  a  prohibited  drug  or  drug 
metabolite  in  an  employee's  system. 

"Positive  evidence"  means  the  presence  of 
a  drug  or  drug  metabolite  in  a  urine  sample  at 
or  above  the  test  levels  listed  in  the  DOT 
"Procedures  for  Transportation  Workplace 
Drug  Testing  Programs "  (49  CFR  Part  40). 

"Prohibited  drug"  means  marijuana, 
cocaine,  opiates,  phencyclidine  (PCP), 
amphetamines,  or  a  substance  specified  in 
Schedule  I  or  Schedule  II  of  the  CortroUed 
Substances  Act.  21  U.S  C.  811,  812  (1981  & 
1987  Cum.P.P.),  unless  the  drug  is  being  used 
as  authorized  by  a  legal  prescription  or  other 
exemption  under  Federal,  state,  or  local  law. 

"Refusal  to  submit"  means  refusal  by  an 
individual  to  provide  a  urine  sample  after  he 
or  she  has  received  notice  of  the  requirement 
to  be  tested  in  accordance  with  this 
ppnendix. 

III.  Employees  Who  Must  Be  Tested.  Each 
pef^on  who  performs  a  function  listed  in  this 
section  must  be  tested  pursuant  to  an  FAA- 
approved  anti-drug  program  conducted  in 
accordance  with  this  appendix: 

a.  Flight  crewmembcr  duties. 

b.  Flight  attendant  duties. 

c.  Flight  instruction  or  ground  instruction 
duties. 

d.  Flight  testing  duties. 

e.  Aircraft  dispatcher  or  ground  dispatcher 
duties. 

f.  Aircraft  maintenance  or  preventive 
maintenance  duties. 

g.  Aviation  security  or  screening  duties, 
h.  Air  traffic  control  duties. 

IV.  Substances  For  Which  Testing  Must  Be 
Conducted.  Each  employer  shall  test  each 
employee  who  performs  a  function  listed  in 
section  III  of  this  appendix  for  evidence  of 
marijuana,  cocaine,  opiates,  phencyclidine 
(PCP).  and  amphetamines  during  each  test 
required  by  section  V  of  this  appendix.  As 
part  of  reasonable  cause  drug  testing  program 
established  pursuant  to  this  part,  employers 
may  test  for  drugs  in  addition  to  those 
specified  in  this  part  only  with  approval 
granted  by  the  FAA  under  49  CFR  Part  40  and 
for  substances  for  which  the  Department  of 
Health  and  Human  Ser\'ice8  has  established 
an  approved  testing  protocol  and  positive 
threshhold. 

V.  Types  of  Drug  Testing  Required.  F.ach 
employer  shall  conduct  the  following  types  of 
testing  in  accordance  with  the  procedures  set 
forth  in  this  appendix  and  the  DOT 

"Procedures  for  Transportation  Workplace 
Drug  Testing  Programs "  (49  CFR  Part  40): 
A.  Preemployment  testing.  No  employer 
may  hire  any  person  to  perform  a  function 
listed  in  section  III  of  this  appendix  unless 
the  applicant  passes  a  drug  test  for  that 
employer.  The  employer  shall  advise  an 
applicant  at  the  time  of  application  that 
preemployment  testing  will  be  conducted  to 


determine  the  presence  of  marijuana, 
cocaine,  opiates,  phencyclidine  (PCP).  and 
amphetamines  or  a  metabolite  of  those  drugs 
in  the  applicant's  system. 

B.  Periodic  testing.  Each  employee  who 
performs  a  function  listed  in  section  III  of  this 
appendix  for  an  employer  and  who  is 
required  to  undergo  a  medical  examination 
under  Part  67  of  this  chapter,  shall  submit  to 
a  periodic  drug  test.  The  employee  shall  be 
tested  for  the  presence  of  marijuana,  cocaine, 
opiates,  phencyclidine  (PCP),  and 
amphetamines  or  a  metabolite  of  those  drugs 
as  part  of  the  first  medical  evaluation  of  the 
employee  during  the  first  calendar  year  of 
implementation  of  the  employer's  anti-drug 
program.  An  employer  may  discontinue 
periodic  testing  of  its  employees  after  the  first 
calendar  year  of  implementation  of  the 
employer's  anti-drug  program  when  the 
employer  has  implemented  an  unannounced 
testing  program  based  on  random  selection  of 
employees. 

C.  Random  testing.  Each  employer  shall 
randomly  select  employees  who  perform  a 
function  listed  in  section  III  of  this  appendix 
for  the  employer  for  unannounced  drug 
testing.  The  employer  shall  randomly  select 
employees  for  unannounced  testing  for  the 
presence  of  marijuana,  cocaine,  opiates, 
phencyclidine  (PCP).  and  amphetamines  or  a 
metabolite  of  those  drugs  in  an  employee's 
system  using  a  random  number  table  or  a 
computer-based,  number  generator  that  is 
matched  with  an  employee's  social  security 
number.  pajTolI  identification  number,  or  any 
other  alternative  method  approved  by  the 
FAA. 

(1)  During  the  first  12  months  following 
implementation  of  unannounced  testing 
based  on  random  selection  pursuant  to  this 
appendix,  an  employer  shall  meet  the 
following  conditions: 

(a)  The  unannounced  testing  based  on 
random  selection  of  employees  shall  be 
spread  reasonably  throughout  the  12-month 
period. 

(b)  The  last  collection  of  specimens  for 
random  testing  during  the  year  shall  be 
conducted  at  an  annualized  rate  equal  to  not 
less  than  50  percent  of  employees  performing 
a  function  listed  in  section  III  of  this 
appendix. 

(c)  The  total  number  of  unannounced  tests 
based  on  random  selection  during  the  12- 
months  shall  be  equal  to  not  less  than  25 
percent  of  the  employees  performing  a 
function  listed  in  section  III  of  this  appendix. 

(2)  Following  the  first  12  months,  an 
employer  shall  achieve  and  maintain  an 
annualized  rate  equal  to  not  less  than  50 
percent  of  employees  performing  a  function 
listed  in  section  III  of  this  appendix. 

D.  Postaccident  testing.  Each  employer 
shall  test  each  employee  who  performs  a 
function  listed  in  section  III  of  this  appendix 
for  the  presence  of  marijuana,  cocaine, 
opiates,  phencyclidine  (PCP),  and 
amphetamines  or  a  metabolite  of  those  drugs 
in  the  employee's  system  if  that  employee's 
performance  either  contributed  to  an  accident 
or  cannot  be  completely  discounted  as  a 
contributing  factor  to  the  accident.  The 
employee  shall  be  tested  as  soon  as  possible 
but  not  later  than  32  hours  after  the  accident. 
The  decision  not  to  administer  a  test  under 


this  section  must  be  based  on  a 
determination,  using  the  best  information 
available  at  the  time  of  the  accident,  that  the 
employee's  performance  could  not  have 
contributed  to  the  accident.  The  employee 
shall  submit  to  postaccident  testing  under 
this  section. 

E.  Testing  based  on  reasonable  cause.  Each 
employer  shall  test  each  employee  who 
performs  a  function  listed  in  section  III  of  this 
appendix  and  who  is  reasonably  suspected  of 
using  a  prohibited  drug.  Each  employer  shall 
test  an  employee's  specimen  for  the  presence 
of  marijuana,  cocaine,  opiates,  phencyclidine 
(PCP).  and  amphetamines  or  a  metabolite  of 
those  drugs.  An  employer  may  test  an 
employee's  specimen  for  the  presence  of 
other  prohibited  drugs  or  drug  metabolites 
only  in  accordance  with  this  appendix  and 
the  DOT  "Procedures  for  Transportation 
Workplace  Drug  Testing  Programs"  (49  CFR 
Part  40).  At  least  two  of  the  employee's 
supervisors,  one  of  whom  is  trained  in 
detection  of  the  possible  symptoms  of  drug 
use,  shall  substantiate  and  concur  in  the 
decision  to  test  an  employee  who  is 
reasonably  suspected  of  drug  use.  In  the  case 
of  an  employer  holding  a  Part  135  certificate 
who  employs  50  or  fewer  employees  who 
perform  a  function  listed  in  section  III  of  this 
appendix  or  an  operator  as  defined  in 

§  135 1(c)  of  this  chapter,  one  supervisor,  who 
is  trained  in  detection  of  possible  symptoms 
of  drug  use.  shall  substantiate  the  decision  to 
test  an  employee  who  is  reasonably 
suspected  of  drug  use.  The  decision  to  test 
must  be  based  on  a  reasonable  and 
articulable  belief  that  the  employee  is  using  a 
prohibited  drug  on  the  basis  of  specific, 
contemporaneous  physical,  behavioral,  or 
performance  indicators  of  probable  drug  use. 

F.  Testing  after  return  to  duty.  Each 
employer  shall  implement  a  reasonable 
program  of  unannounced  testing  of  each 
individual  who  has  been  hired  and  each 
employee  who  has  returned  to  duty  to 
perform  a  function  listed  in  section  III  of  this 
appendix  after  failing  a  drug  test  conducted 
in  accordance  with  this  appendix  or  after 
refusing  to  submit  to  a  drug  test  required  by 
this  appendix.  The  individual  or  employee 
shall  be  subject  to  unannounced  testing  for 
not  more  than  60  months  after  the  individual 
has  been  hired  or  the  employee  has  returned 
to  duty  to  perform  a  function  listed  in  section 
III  of  this  appendix. 

VI.  Administrative  Matters. — A.  Collection, 
testing,  and  rehabilitation  records.  Each 
employer  shall  maintain  all  records  related  to 
the  collection  process,  including  all  logbooks 
and  certification  statements,  for  two  years. 
Each  employer  shall  maintain  records  of 
employee  confirmed  positive  drug  test  results 
and  employee  rehabilitation  for  five  years. 
The  employer  shall  maintain  records  of 
negative  test  results  for  12  months.  The 
employer  shall  permit  the  Administrator  or 
the  Administrator's  representative  to 
examine  these  records. 

B.  Laboratory  inspections.  The  employer 
shall  contract  only  with  a  laboratory  that 
permits  pre-award  inspections  by  the 
employer  before  the  laboratory  is  awarded  a 
testing  contract  and  unaimounced 
inspections,  including  examination  of  any 


and  all  records  at  any  time  by  the  employer, 
the  Administrator,  or  the  Administrator's 
representative. 

C.  Employee  request  to  retest  a  specimen. 
Not  later  than  60  days  after  receipt  of  a 
confirmed  positive  test  result,  an  employee 
may  submit  a  written  request  to  the  MRO  for 
retesting  of  the  specimen  producing  the 
positive  test  result.  Each  employee  may  make 
one  written  request  that  a  sample  of  the 
specimen  be  provided  to  the  original  or 
another  DHHS-certified  laboratory  for 
testing.  The  laboratories  shall  follow  chain- 
of-custody  procedures.  The  employee  shall 
pay  the  costs  of  the  additional  test  and  all 
liandling  and  shipping  costs  associated  with 
the  transfer  of  the  specimen  to  the  laboratory. 

D.  Release  of  Drug  Testing  Information.  An 
employer  may  release  information  regarding 
an  employee's  drug  testing  results  or 
rehabilitation  to  a  third  party  only  with  the 
specific,  written  consent  of  the  employee 
authorizing  release  of  the  information  to  an 
identified  person.  Information  regarding  an 
employee's  drug  testing  results  or 
rehabilitation  may  be  released  to  the 
National  Transportation  Safety  Board  as  part 
of  an  accident  investigation,  to  the  FAA  upon 
request,  or  as  required  by  section  V1I.C.5  of 
this  appendix. 

VII.  Review  of  Drug  Testing  Results.  The 
employer  shall  designate  or  appoint  a 
medical  review  officer  (MRO).  If  the 
employer  does  not  have  a  qualified  individual 
on  staff  to  serve  as  MRO.  the  employer  may 
contract  for  the  provision  of  MRO  services  as 
part  of  its  drug  testing  program. 

A.  MRO  qualifications.  The  MRO  must  be 
a  licensed  physician  with  knowledge  of  drug 
abuse  disorders. 

B.  MRO  duties.  The  MRO  shall  perform  the 
following  functions  for  the  employer 

1.  Review  the  results  of  the  employer's  drug 
testing  program  before  the  results  are 
reported  to  the  employer  and  summarized  for 
the  FAA. 

2.  Within  a  reasonable  time,  notify  an 
employee  of  a  confirmed  positive  test  result. 

3.  Review  and  interpret  each  conrirmed 
positive  test  result  in  order  to  determine  if 
there  is  an  alternative  medical  explanation 
for  the  confirmed  positive  test  result.  The 
MRO  shall  perform  the  following  functions  as 
part  of  the  review  of  a  confirmed  positive  test 
result: 

a.  Provide  an  opportimity  for  the  employee 
to  discuss  a  positive  test  result  with  the 
MRO. 

b.  Review  the  employee's  medical  history 
and  any  relevant  biomedical  factors. 

c.  Review  all  medical  records  made 
available  by  the  employee  to  determine  if  a 
confirmed  positive  test  resulted  from  legally 
prescribed  medication. 

d.  Verify  that  the  laboratory  report  and 
assessment  are  correct.  The  MRO  shall  be 
authorized  to  request  that  the  original 
specimen  be  reanalyzed  to  determine  the 
accuracy  of  the  reported  test  result 

4.  Process  employee  requests  to  retest  a 
specimen  in  accordance  with  section  VI.C  of 
this  appendix. 

5.  Determine  whetherand  when,  consistent 
with  an  employer's  anti-dnig  program,  a 
retum-to-duty  recommendation  for  a  current 
employee  or  a  decision  to  hire  an  individual 


to  perform  a  function  hsted  in  section  III  of 
this  appendix  after  failing  a  test  conducted  in 
accordance  with  this  appendix  or  after 
refusing  to  submit  to  a  test  required  by  this 
appendix,  including  review  of  any 
reliabilitation  program  in  wnich  the 
individual  or  employee  participated,  may  be 
made. 

6.  Ensure  that  an  individual  or  employee 
has  been  tested  in  accordance  with  the 
procedures  of  this  appendix  and  the  DOT 
"Procedures  for  Transportation  Workplace 
Drug  Testing  Programs  '  (49  CFR  Part  40) 
before  the  individual  is  hired  or  the  employee 
returns  to  duty. 

7.  Determine  a  schedule  of  unannounced 
testing  for  an  individual  who  has  been  hired 
or  an  employee  who  has  returned  to  duty  to 
perform  a  function  listed  in  section  III  of  this 
appendix  after  the  individual  or  employee 
has  failed  a  drug  test  conducted  in 
accordance  with  this  appendix  or  has  refused 
to  submit  to  a  drug  test  required  by  this 
appendix. 

C.  MRO  determinations.  I.  If  the  MRO 
determines,  after  appropriate  review,  that 
there  is  a  legitimate  medical  explanation  for 
the  confirmed  positive  test  result  that  is 
consistent  with  legal  drug  use,  the  MRO  she!! 
conclude  that  the  test  result  is  negative  and 
shall  report  the  test  as  a  negative  test  result. 

2.  If  the  MRO  determines,  after  appropriate 
review,  that  there  is  no  legitimate  medical 
explanation  for  the  confirmed  positive  test 
result  that  is  consistent  with  legal  drug  use. 
the  MRO  shall  refer  the  employee  to  an 
employer's  rehabilitation  program  is 
available  or  to  a  persoiwel  or  administrative 
officer  for  further  proceedings  in  accordance 
with  the  employer's  anti-drug  program. 

3.  Based  on  a  review  of  laboratory 
inspection  reports,  quality  assurance  and 
quality  control  data,  and  other  drug  test 
results,  the  MRO  may  conclude  that  a 
particular  drug  test  result  is  scientifically 
insufficient  for  futher  action.  Under  these 
circumstances,  the  MRO  shall  conclude  that 
the  test  is  negative  for  the  presence  of  drugs 
or  drug  metabolites  in  an  employee's  system. 

4.  In  order  to  make  a  recommendation  to 
hire  an  individual  to  perform  a  fimction  listed 
in  section  III  of  this  appendix  or  to  return  an 
employee  to  duty  to  perform  a  function  listed 
in  section  in  of  this  appendix  after  the 
individual  or  employee  has  failed  a  drug  test 
conducted  in  accordance  with  this  appendix 
or  refused  to  submit  to  a  drug  test  required  by 
this  appendix,  the  MRO  shall — 

a.  Ensure  that  the  individual  or  employee  is 
drug  free  based  on  a  drug  test  that  shows  no 
positive  evidence  of  the  presence  of  a  drug  or 
a  drug  metabolite  in  the  person's  system; 

b.  Ensure  that  the  individual  or  employee 
has  been  evaluated  by  a  rehabilitation 
program  counselor  for  drug  use  or  abuse;  and 

c.  Ensure  that  the  individual  or  employee 
demonstrates  compliance  with  any 
conditions  or  requirements  of  a  rehabilitation 
program  in  which  the  person  participated. 

5.  Notwithstanding  any  other  section  in  this 
appendix,  the  MRO  shall  make  the  following 
determinations  In  the  case  of  an  employee  or 
appUcant  who  holds,  or  is  required  to  hold,  a 
medical  certificate  issued  pursuant  to  Part  67 
of  this  chapter  in  order  to  perform  a  function 
listed  in  section  III  of  this  appendix  for  an 
employer 


a.  The  NtRO  shall  make  a  determination  of 
probable  drug  dependence  or  nondependence 
as  "lerified  in  Pari  67  of  this  chapter  If  the 
MRO  makes  a  determination  of 
nondependence.  the  MRO  has  authonty  to 
recommend  that  the  employee  return  to  duty 
in  a  position  that  requires  the  employee  to 
hold  a  certificate  issued  under  Part  67  of  this 
chapter.  The  MRO  shall  forward  the 
determination  of  nondependence.  the  retum- 
to-duty  decision,  and  any  supporting 
documentation  to  the  Federal  Air  Surgeon  for 
review. 

b.  If  the  MRO  makes  a  determination  of 
probable  drug  dependence  at  anv  time,  the 
MRO  shall  report  the  name  of  the  individual 
and  identifying  information,  the 
determination  of  probable  drug  dependence, 
and  any  supporting  documentation  to  the 
Federal  Air  Surgeon.  The  MRO  does  not  have 
the  authority  to  recommend  that  the 
employee  return  to  duty  in  a  position  that 
requires  the  employee  to  hold  a  certificate 
issued  under  Part  67  of  this  chapter.  The 
Federal  Air  Surgeon  shall  determine  if  the 
individual  may  retain  or  may  be  issued  a 
medical  certificate  consistent  with  the 
requirements  of  Part  67  of  this  chapter. 

c.  The  MRO  shall  report  to  the  Federal  Air 
Surgeon  the  name  of  any  employee  who  is 
required  to  hold  a  medical  certificate  issued 
pursuant  to  Part  67  of  this  chapter  and  who 
fails  a  drug  test  The  MRO  shall  report  to  the 
Federal  Air  Surgeon  the  name  of  any  person 
who  applies  for  a  position  that  requires  the 
person  to  hold  a  medical  certificate  issued 
pursuant  to  Part  67  of  this  chapter  and  who 
fails  a  preemployment  drug  test 

d.  The  MRO  shall  forward  the  information 
specified  in  paragraphs  (a),  (b).  and  (c)  of  this 
section  to  the  Federal  Air  Surgeon,  Feder^ 
Aviation  Administration.  Drug  Abatement 
Branch  (AAM-220).  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 

Vni.  Employee  Assistance  Program  (EAP). 
The  employer  shall  provide  an  ElAP  for 
employees.  The  employer  may  establish  the 
EAP  as  a  part  of  its  internal  personnel 
services  or  the  employer  may  contract  with 
an  entity  that  will  provide  ElAP  services  to  an 
employee.  Each  EAP  must  include  education 
and  training  on  drug  use  for  employees  and 
training  for  supervisors  making 
determinations  for  testing  of  employees 
based  on  reasonable  cause. 

A.  EAP  education  program.  Each  EAP 
education  program  must  include  at  least  the 
following  elements:  display  and  distribution 
of  informational  material;  display  and 
distribution  of  a  community  service  hot-line 
telephone  number  for  employee  assistance; 
and  display  and  distribution  of  the 
employer's  policy  regarding  drug  use  in  the 
workplace. 

B.  E.AP  training  program.  Each  employer 
shall  implement  a  reasonable  program  of 
initial  training  for  employees.  The  employee 
training  program  must  include  at  least  the 
following  elements:  The  effects  and 
consequences  of  drug  use  on  personal  health, 
safety,  and  work  environment;  the 
manifestations  and  behavioral  cues  that  may 
indicate  drug  use  and  abuse;  and 
documentation  of  training  given  to  employees 
and  employer's  supervisory  personnel.  The 
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employer's  supervisory  personnel  who  will 
deteraiine  when  an  employee  is  subject  to 
testing  based  on  reasonable  cause  shall 
receive  specific  training  on  the  specific, 
contemporaneous  physical,  behavioral,  and 
performance  indicators  of  probable  d-ug  use 
in  addition  to  the  training  specified  above. 
The  employer  shall  ensure  that  supervisors 
who  will  make  reasonable  cause 
determinations  receive  at  least  60  minutes  of 
initial  training.  The  employer  shall  implement 
a  reasonable  recurrent  training  program  for 
supervisory  personnel  making  reasonable 
cause  determinations  during  subsequent 
years.  The  employer  shall  identify  the 
employee  and  supervisor  EAP  training  in  the 
employer's  drug  testing  plan  submitted  to  the 
FAA  for  approval. 

IX.  Employer's  Drug  Testing  Plan. —  A. 
Schedule  for  submission  of  plans  and 
implementation.  (1)  Each  employer  shall 
submit  a  drug  testing  plan  to  the  Federal 
Aviation  Administration,  Office  of  Aviation 
Medicine,  Drug  Abatement  Branch  (AAM- 
220),  800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 

(2)  Each  employer  who  holds  a  Part  121 
certificate  and  each  employer  who  holds  a 
Part  135  certificate  and  employs  more  than  50 
employees  who  perform  a  function  listed  in 
section  III  of  this  appendix  shall  submit  an 
anti-drug  program  to  the  FAA  (specifying  the 
procedures  for  all  testing  required  by  this 
appendix)  not  later  than  120  days  after 
December  21. 1988.  Each  employer  shall 
implement  preemplojTnent  testing  of 
applicants  for  a  position  to  perform  a 
function  listed  in  section  III  of  this  appendix 
not  later  than  10  days  after  approval  of  the 
plan  by  the  FAA.  Each  employer  shall 
implement  the  remainder  of  the  employer's 
anti-drug  program  no  later  than  ISO  days 
after  approval  of  the  plan  by  the  FAA. 

(3)  Each  employer  who  holds  a  Part  135 
certificate  and  employs  from  11  to  50 
employees  who  perform  a  function  listed  in 
section  III  of  this  appendix  shall  submit  an 
interim  anti-drug  program  to  the  FAA 
(specifying  the  procedures  for  preemployment 
testing,  periodic  testing,  postaccident  testing, 
testing  based  on  reasonable  cause,  and 
testing  after  return  to  duty)  not  later  than  180 
days  after  December  21, 1988.  Each  employer 
shall  implement  the  interim  anti-drug 
program  not  later  than  180  days  after 
approval  of  the  plan  by  the  F.AA.  Each 
employer  shall  submit  an  am.endment  to  its 
approved  anti-drug  program  to  the  FAA 
(specifying  the  procedures  for  unannounced 
testing  based  on  random  selection)  not  later 
than  120  days  after  approval  of  the  interim 
anti-drug  program  by  the  FAA.  Each 
employer  shall  implement  the  random  testing 
provision  of  its  amended  anti-drug  program 
not  later  than  180  days  after  approval  of  the 
amendment. 

(4)  Each  employer  who  holds  a  Part  135 
certificate  and  employs  10  or  fewer 
employees  who  perform  a  function  listed  in 
section  III  of  this  appendix,  each  operator  as 
defined  in  S  135.1(c)  of  this  chapter,  and  each 
air  traffic  control  facility  not  operated  by.  or 
under  contract  with  the  FAA  or  the  U.S. 
military,  shall  submit  an  anti-drug  program  to 
the  FAA  (specifying  the  procedures  for  all 
testing  required  by  this  appendix)  not  later 


than  360  days  after  December  21, 1988.  Each 
employer  shall  implement  the  employer's 
anti-drug  program  not  later  than  180  days 
after  approval  of  the  plan  by  the  FAA. 
(5)  Each  employer  or  operator,  who 
becomes  subject  to  the  rule  as  a  result  of  the 
FAA's  issuance  of  a  Part  121  or  Part  135 
certificate  or  as  a  result  of  begiiming 
operations  listed  in  S  135.1(h)  for 
compensation  or  hire  (except  operations  of 
foreign  civil  aircraft  navigated  within  the 
United  States  pursuant  to  Part  375  or 
emergency  mail  service  operations  pursuant 
to  section  405(h)  of  the  Federal  Aviation  Act 
of  1958)  shall  submit  an  anti-drug  plan  to  the 
FAA  for  approval,  within  the  timeframes  of 
paragraphs  (2),  (3),  or  (4)  of  this  section, 
according  to  the  type  and  size  of  the  category 
of  operations.  For  purposes  of  applicability  of 
the  timeframes,  the  date  that  an  employer 
becomes  subject  to  the  requirements  of  this 
appendix  is  substituted  for  [the  effective  date 
of  the  rule). 

B.  An  employer's  anti-drug  plan  must 
specify  the  methods  by  which  the  employer 
will  comply  with  the  testing  requirements  of 
this  appendix.  The  plan  must  provide  the 
name  and  address  of  the  laboratory  which 
has  been  selected  by  the  employer  for 
analysis  of  the  specimens  collected  during 
the  employer's  anti-drug  testing  program. 

C.  An  employer's  anti-drug  plan  must 
specify  the  procedures  and  personnel  the 
employer  will  use  to  ensure  that  a 
determination  is  made  as  to  the  veracity  of 
test  results  and  possible  legitimate 
explanations  for  an  employee  failing  a  test. 

D.  The  employer  shall  consider  its  anti- 
drug program  to  be  approved  by  the 
Administrator,  unless  notified  to  the  contrary 
by  the  FAA,  within  60  days  after  submission 
of  the  plan  to  the  FAA. 

X.  Reporting  Results  of  Drug  Testing 
Prog'vm.  A.  Each  employer  shall  submit  a 
semiannual  report  to  the  FAA  summarizing 
the  results  of  its  drug  testing  program  and 
covering  the  period  from  January  l-June  30. 
Each  employer  shall  submit  a  annual  report 
to  the  FAA  summarizing  the  results  of  its 
drug  testing  program  and  covering  the  period 
from  January  1-December  31.  Each  employer 
shall  submit  these  reports  no  later  than  45 
days  after  the  last  day  of  the  report  period. 

B.  Each  report  shall  contain: 

1.  The  total  number  of  tests  performed  and 
the  total  number  of  tests  performed  for  each 
category  of  test. 

2.  The  total  number  of  positive  test  results 
by  category  of  test;  the  total  number  of 
positive  test  results  by  each  function  Hsted  in 
section  III  of  this  appendix:  and  the  total 
number  of  positive  test  results  by  the  type  of 
drug  shown  in  a  positive  test  result. 

3.  The  disposition  of  an  individual  who 
failed  a  drug  test  conducted  in  accordance 
with  this  appendix  or  who  refused  to  submit 
to  a  drug  test  required  by  this  appendix  by 
each  category  of  test. 

XI.  Preemption.  A.  The  issuance  of  these 
regulations  by  the  FAA  preempts  any  State  or 
local  law,  rule,  regulation,  order,  or  standard 
covering  the  subject  matter  of  this  rule, 
including  but  not  limited  to.  drug  testing  of 
aviation  personnel  performing  sensitive 
safety-  or  security-related  functions. 

B.  The  issuance  of  these  regulations  does 
not  preempt  provisions  of  State  criminal  law 


that  im.pose  sanctions  for  reckless  conduct  of 
an  individual  that  leads  to  actual  loss  of  life, 
injury,  or  damage  to  property  whether  such 
provisions  apply  specifically  to  aviation 
employees  or  generally  to  the  public. 

XII.  Conflict  with  foreign  laws  or 
international  law.  A.  This  appendix  shall  not 
apply  to  any  person  for  whom  compliance 
with  this  appendix  would  violate  the 
domestic  laws  or  policies  of  another  country. 

B.  This  appendix  is  not  effective  until 
January  1, 1990,  with  respect  to  any  person 
for  whom  a  foreign  government  contends  that 
application  of  this  appendix  raises  questions 
of  compatability  with  that  country's  domestic 
laws  or  policies.  On  or  before  December  1, 
1989,  the  Administrator  shall  issue  any 
necessary  amendment  resolving  the 
applicability  of  this  appendix  to  such  person 
on  or  after  January  1, 1990. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

13.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355. 1421- 
1431.  and  1502;  49  U.S.C.  106(g)  (Revised.  Pub. 
L.  97-449,  January  12, 1983). 

14.  By  revising  the  introductory  text  of 
§  135.1(b)  and  adding  new  paragraph  (c) 
and  (d)  to  read  as  follows; 

§  135.1    Applicability. 

*         *         «         *         • 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  part  does  not 
apply  to — 

***** 

(c)  For  the  purpose  of  §§  135.249. 
135.251.  and  135.353.  "operator"  means 
any  person  or  entity  conducting  an 
operation  listed  in  paragraph  (b)  of  this 
section  for  compensation  or  hire  except 
operation  of  foreign  civil  aircraft 
navigated  within  the  United  States 
pursuant  to  Part  375  described  in 
paragraph  (b)(8)  and  emergency  mail 
service  operation  pursuant  to  section 
405(h)  of  the  Federal  Aviation  Act  of 
1958  described  in  paragraph  {b)(9).  Each 
operator  and  each  employee  of  an 
operator  shall  comply  with  the 
requirements  of  §§  135.249. 135.251,  and 
135.353  of  this  part. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section,  an  operator 
who  does  not  hold  a  Part  121  certificate 
or  a  Part  135  certificate  is  permitted  to 
use  a  person,  who  is  otherwise 
authorized  to  perform  aircraft 
maintenance  or  preventive  maintenance 
duties  and  who  is  not  subject  to  the 
requirements  of  an  FAA-approved  anti- 
drug program,  to  perform — 

(1)  Aircraft  maintenance  or  preventive 
maintenance  on  the  operator's  aircraft  if 
the  operator  would  be  required  to 
transport  the  aircraft  more  than  50 
nautical  miles  further  than  the  closest 


available  repair  point  from  the 
operator's  principal  place  of  operations 
to  obtain  these  services;  or 

(2)  Emergency  repairs  on  the 
operator's  aircraft  if  the  aircraft  cannot 
be  safely  operated  to  a  location  where 
an  employee  subject  to  the  requirements 
of  this  appendix  can  perform  the 
emergency  repairs. 

15.  By  adding  a  new  §  135.249  to  read 
as  follows: 

§  1 35.249    Use  of  prohibited  drugs. 

(a)  This  section  applies  to  persons 
who  perform  a  function  listed  in 
Appendix  I  to  Part  121  of  this  chapter  for 
a  certificate  holder  or  an  operator.  For 
the  purpose  of  this  section,  a  person 
who  performs  such  a  function  pursuant 
to  a  contract  with  the  certificate  holder 
or  the  operator  is  considered  to  be 
performing  that  function  for  the 
certificate  holder  or  the  operator. 

(b)  No  certificate  holder  or  operator 
may  knowingly  use  any  person  to 
perform,  nor  may  any  person  perform 
for  a  certificate  holder  or  an  operator, 
either  directly  or  by  contract,  any 
function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  while  that  person  has  a 
prohibited  drug,  as  defined  in  that 
appendix,  in  his  or  her  system. 


(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  certificate  holder 
or  operator  may  knowingly  use  any 
person  to  perform,  nor  may  any  person 
perform  for  a  certificate  holder  or  an 
operator,  either  directly  or  by  contract, 
any  function  listed  in  Appendix  I  to  Part 
121  of  this  chapter  if  that  person  has 
failed  a  test  or  refused  to  submit  to  a 
test  required  by  that  appendix  given  by 
any  certificate  holder  or  any  operator. 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  Appendix  I  to 
Part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  Part  67 
of  this  chapter. 

16.  By  adding  a  new  §  135.251  to  read 
as  follows: 

§  135.251    Testing  for  prohibited  drugs. 

(a)  Each  certificate  holder  or  operator 
shall  test  each  of  its  employees  who 
performs  a  function  listed  in  Appendix  1 
to  Part  121  of  this  chapter  in  accordance 
with  that  appendix. 

(b)  No  certificate  holder  or  operator 
may  use  any  contractor  to  perform  a 


function  listed  in  Appendix  I  to  Part  121 
of  this  chapter  unless  that  contractor 
tests  each  employee  performing  such  a 
function  for  the  certificate  holder  or 
operator  in  accordance  with  that 
appendix. 

17.  By  adding  a  new  §  135.353  to  read 
as  follows: 

§  135.353    Prohibited  drugs. 

(a)  Each  certificate  holder  or  operator 
shall  provide  each  employee  performing 
a  function  listed  in  Appendix  I  to  Part 
121  of  this  chapter  and  his  or  her 
supervisor  with  the  training  specified  in 
that  appendix. 

(b)  No  certificate  holder  or  operator 
may  use  any  contractor  to  perform  a 
function  specified  in  Appendix  I  to  Part 
121  of  this  chapter  unless  that  contractor 
provides  each  of  its  employees 
performing  that  function  for  the 
certificate  holder  or  the  operator  and  his 
or  her  supervisor  with  the  training 
specified  in  that  appendix. 

Issued  in  Washington,  DC,  on  November 
14. 1988. 

T.  Allan  McArtor. 
Administrator. 

[FR  Doc.  88-26609  Filed  11-15-88;  3;49  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  4,  S  and  16 

[CGD  86-067] 

Programs  for  Chemical  Drug  and 
Alcotiol  Testing  of  Commercial  Vessel 
Personnel 

agency:  Coast  Guard,  DOT. 
action:  Final  Rule. 

SUMMARY:  These  regulations  require  the 
establishment  of  anti-drug  programs  to 
reduce  the  incidence  of  drug  abuse  by 
commercial  vessel  personnel.  These 
programs  include  pre-employment, 
periodic,  random,  post-accident  and 
reasonable  cause  testing.  The  post- 
accident  portion  of  the  program  also 
involves  testing  for  alcohol  use. 

The  Coast  Guard  believes  these  rules 
will  discourage  drug  and  alcohol  use  by 
commercial  vessel  personnel,  reduce  the 
potential  for  marine  casualties  related  to 
drug  and  alcohol  use,  and  enhance  the 
safety  of  the  maritime  transportation 
industry. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

December  21,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  John  Koski,  Project 
Manager,  Marine  Investigation  Division 
(C-MMI),  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  (202)  267-2215. 
SUPPLEMENTARY  INFORMATION:  On  July 

8. 1988.  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking,  entitled 
"Programs  for  Chemical  Drug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel,"  in  the  Federal  Register  (53 
FR  25926). 

On  July  26. 1988.  the  Coast  Guard 
announced  in  the  Federal  Register  (53 
FR  28024)  a  series  of  public  hearings  on 
the  notice  of  proposed  rulemaking. 
These  hearings  were  held  on  August  10. 
1988  in  Houston.  Texas:  August  12. 1988 
in  Chicago,  Illinois;  August  19. 1988  in 
Washington.  DC;  and  August  22, 1938  in 
San  Francisco.  California.  A  total  of  80 
individuals  made  statements  on  the 
proposed  rules  at  these  hearings.  Each 
hearing  was  recorded,  and  copies  of  the 
tapes,  along  with  any  written  statements 
and  other  materials  provided,  have  been 
placed  in  the  public  docket.  The  Coast 
Guard  also  received  a  total  of  246  letters 
commenting  on  the  proposed  rules.  All 
of  this  information  has  been  reviewed 
and  considered  in  the  development  of 
the  final  rule. 

The  Office  of  the  Secretary  of  the 
Department  of  Transportation  is 


publishing  elsewhere  in  today's  Federal 
Register  an  Interim  Final  Rule  and 
request  for  comments  entitled 
Procedures  for  Transportation 
Workplace  Drug  Testing  Programs. 
These  Procedures,  which  will  be 
codified  in  49  CFR  Part  40,  are  based  on 
Department  of  Health  and  Human 
Services  Guidelines  for  Drug  Testing, 
with  appropriate  modifications  to  allow 
them  to  apply  to  private  industry  and 
state  and  local  governments.  The  new  49 
CFR  Part  40  provides  detailed 
information  for  implementation  of  the 
drug  testing  requirements  of  this  rule, 
setting  forth  requirements  for  such 
things  as  specimen  collection 
procedures,  laboratory  procedures,  and 
quality  assurance. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  CDR  John 
Koski.  Project  Manager,  and  Christena 
Green.  Project  Counsel.  Office  of  Chief 
Counsel. 

Background 

The  Coast  Guard  has  explicit 
statutory  authority  to  deny  issuance  of  a 
license,  certificate  of  registry,  or 
merchant  mariner's  document  to  any 
individual  who  (1)  has  been  convicted  of 
violating  a  dangerous  drug  law  of  the 
United  States  or  a  state  within  10  years 
of  application,  or  (2)  has  ever  been  a 
user  of.  or  addicted  to,  a  dangerous  drug 
(46  U.S.C.  7503).  Similarly,  the  Coast 
Guard  has  statutory  authority  to  revoke 
a  license,  certificate  of  registry,  or 
merchant  mariner's  document  of  any 
individual  who  is.  or  has  been,  a  user  of. 
or  addicted  to.  a  dangerous  drug  (46 
U.S.C.  7704(c)).  The  Coast  Guard  is 
further  mandated  to  revoke  the  license, 
certificate  of  registry,  or  merchant 
mariner's  document  of  any  individual 
who  has  been  convicted  of  violating  a 
dangerous  drug  law  of  the  United  States 
or  a  state  within  a  10  year  period  before 
the  beginning  of  the  proceedings  against 
that  individual  (46  U.S.C.  7704(b)).  It  is 
clear  that  these  statutes  intend  to 
exclude  drug  users  and  violators  of  drug 
statutes  from  serving  on  U.S.  merchant 
vessels. 

As  the  Coast  Guard  stated  in  its 
notice  of  proposed  rulemaking,  these 
statutes  are  currently  enforced  by 
examining  criminal  conviction  records 
of  license  and  document  applicants  and 
holders,  by  the  prosecution  of  those 
individuals  operating  a  vessel 
negligently  or  while  intoxicated,  and 
through  administrative  remedies  such  as 
civil  penalty  actions  and  suspension  and 
revocation  proceedings.  These  methods 
are  used,  however,  only  after  an 
incident  occurs  and  the  Coast  Guard 


obtains  evidence  on  which  to  base 
remedial  or  punitive  action. 

This  final  mle  is  a  logical  extension  of 
existing  regulations  to  ensure  a  drug- 
free  working  environment  in  the 
maritime  community.  The  regulations 
provide  for  positive  and  aggressive 
action  to  identify  users  of  dangerous 
drugs  before  they  are  involved  in 
incidents  which  bring  them  to  the 
attention  of  the  Coast  Guard.  The 
regulations  are  intended  to  ensure  that 
users  of  dangerous  drugs  are  not  issued 
licenses,  certificates  of  registry,  or 
merchant  mariner's  documents,  and  are 
not  accepted  for  employment  on  vessels 
engaged  in  commercial  operations.  Drug 
users  and  abusers  will  either  be 
deterred  from  continued  drug  use  or  will 
be  faced  with  sufficient  probability  of 
being  identified  in  the  workplace  and 
precluded  from  employment  in  the 
industry  when  such  use  is  detected 
through  chemical  testing. 

Discussion  of  Comments 

General  Overview  of  Major  Issues 

The  Coast  Guard  received  248  written 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  Despite  the  fact 
that  some  of  these  were  received  after 
the  close  of  the  comment  period,  all 
were  considered  in  the  formulation  of 
these  rules.  In  addition  to  the  written 
responses.  80  individuals  presented 
testimony  at  the  four  public  hearings 
held  by  the  Coast  Guard. 

All  facets  of  the  maritime  industry 
presented  their  views,  either  as 
individuals,  small  operators.  large 
corporations,  unions,  or  associations. 
While  there  was  universal  support  for  a 
drug-free  maritime  working 
environment,  there  was  serious  concern 
about  how  the  Coast  Guard  proposed  to 
accomplish  this  goal. 

Several  sectors  felt  that  the  scope  of 
the  proposed  regulations  was  too  broad 
and  would  result  in  unbearable 
implementation  costs,  most  notably 
among  small  operators.  Many  felt  that 
only  those  people  operating  under  the 
authority  of  a  Coast  Guard  issued 
license  or  merchant  mariner's  document 
should  be  subjected  to  mandatory  drug 
testing.  Echoing  this  opinion,  many 
others  stated  that  employees  serving 
aboard  vessels  in  capacities  which  had 
nothing  to  do  with  the  safe  operation  of 
the  vessel  should  not  be  subject  to  the 
mandatory  testing  requirements. 

Small  operators  and  seasonal 
operators  were  seriously  concerned  that 
mandatory  testing  would  result  in 
shortages  in  their  workforces, 
maintaining  that  potential  employees 
would  opt  to  go  into  other,  equally  well- 


paying  jobs  which  do  not  require  them 
to  be  subjected  to  testing.  In  addition,  a 
company  administered  testing  program 
would  erode  the  trust  which  has 
typically  been  established  between 
management  and  the  working  members 
of  small  operations. 

Commenters  generally  supported 
testing  in  conjunction  with  obtaining 
licenses  and  post-casualty  testing,  but 
felt  that  such  programs  should  be 
administered  by  the  Coast  Guard  and 
not  private  industry.  There  was  a  split  of 
opinion  regarding  other  types  of  testing 
(i.e.,  pre-employment,  random,  and 
reasonable  cause):  those  companies  and 
organizations  which  currently  have 
effective  anti-drug  programs  generally 
supported  these  types  of  testing,  while 
those  without  such  programs  did  not  feel 
that  all  types  of  testing  should  be 
required.  Even  among  those  which  had 
existing  programs,  there  was  concern 
that  the  strict  parameters  specified  in 
the  proposed  rules  would  force  them  to 
abandon  their  programs  in  order  to 
implement  the  procedures  which  are 
much  more  costly  and  more  difficult  to 
administer  but,  in  their  view,  not 
necessarily  more  effective.  Among 
individual  commenters  and  labor 
unions,  the  opinion  was  almost 
universal  that  mandatory  testing  would 
be  a  violation  of  constitutional  rights, 
with  guilt  being  assumed  until  the 
individual  could  establish  innocence. 

Constitutional  Issues 

Numerous  commenters  questions  the 
constitutionality  jof  mandatory  drug 
testing  of  maritime  employees.  Many 
commenters  requested  that  the  Coast 
Guard  not  proceed  with  this  regulatory 
package  until  these  issues  have  been 
resolved  by  the  Supreme  Court. 

Response:  Although  the  state  of  the 
case  law  is  still  evolving  in  rapid 
fashion  and  the  Supreme  Court  has  not 
resolved  many  of  the  relevant  and 
complex  issues,  the  Coast  Guard  is 
confident  that  testing  of  employees 
under  this  rule  will  withstand  judicial 
scrutiny  on  constitutional  grounds. 

Of  particular  concern  to  the 
commenters  is  the  relevance  of  the 
Fourth  Amendment  to  drug  testing.  The 
principles  of  the  Fourth  Amendment  to 
the  U.S.  Constitution  are  paramount  in 
scrutinizing  the  fundamental  legality  of 
many  drug  testing  programs.  As  a 
threshold  matter,  the  Fourth 
Amendment  applies  to  "searches" 
conducted  or  mandated  by  the 
government  and  protects  individuals 
against  "unreasonable  searches  and 
seizures."  Action  of  a  private  party  does 
not  constitute  State  or  Federal  action 
unless  there  exists  a  close  nexus 
between  the  State  and  the  action  in 


question.  See  Jackson  v.  Metropolitan 
Edison.  419  U.S.  345  (1974);  Moose  Lodge 
No.  107  V.  Irvis.  407  U.S.  163  (1972). 

Assuming  that  drug  testing  programs 
called  for  under  the  final  rule  do 
implicate  the  government,  a  second 
issue  then  arises  concerning  whether 
urine  tests  under  these  programs  are 
"searches"  within  the  meaning  of  the 
Fourth  Amendment.  Although  most 
courts  to  address  the  issue  to  date  have 
ruled  that  toxicological  testing  of 
employees  for  the  purpose  of 
determining  fitness  for  duty  is  a  search 
within  the  meaning  of  the  Fourth 
Amendment,  the  issue  is  not  entirely 
settled.  See  Wyman  v.  fames,  400  U.S. 
309.  317-338  (1971)  (government  welfare 
caseworker's  "home  visit"  as  a 
precondition  for  assistance  payments  is 
not  a  Fourth  Amendment  search).  See 
also,  Lowom  v.  City  of  Chattanooga, 
1988  U.S.  App.  Lexis  6952  (6th  Cir.  May 
23, 1988)  (Guy, ).,  dissenting);  National 
Treasury  Employees  Union  v.  von  Raab, 
808  F.2d  1057, 1060, 1062  (5th  Cir.  1987) 
(Higginbotham,  J.,  concurring).  Cf  Mack 
v.  United  States,  F.B.I.,  814  F.2d  120, 125 
n.2  (2nd  Cir.  1987). 

Also  assuming,  arguendo,  that  urine 
tests  of  merchant  vessel  personnel  for 
prohibited  substances  are  "searches" 
within  the  meaning  of  the  Fourth 
Amendment,  it  is  clear  that  while 
searches  ordinarily  must  be  conducted 
pursuant  to  a  warrant  issued  on 
probable  cause  grounds,  such  a 
requirement  is  not  always  necessary. 
Almeida-Sanchez  v.  United  States,  413 
U.S.  266,  277  (1973)  (Powell,  J.. 
concurring).  Where,  for  example,  "*  *  * 
the  burden  of  obtaining  a  warrant  is 
likely  to  frustrate  the  government 
purpose  behind  the  search  *  *  *'•  the 
Supreme  Court  has  routinely  held  that  a 
warrant  is  not  required  by  the  Fouirth 
Amendment  [citing  Camera  v. 
Municipal  Court,  387  U.S.  523.  533 
(1967)).  See  e.g..  Griffin  v.  Wisconsin, 
107  S.Ct.  3164,  3167  (1987)  (plurality 
opinion);  New  Jersey  v.  T.L.O.,  469  U.S. 
325,  340  (1985).  The  Supreme  Court  has 
likewise  found  that  the  probable  cause 
standard  is  inappropriate  where  it 
would  defeat  the  purpose  that  the 
search  is  designed  to  achieve.  See  e.g.. 
New  Jersey  v.  T.L.O..  469  U.S.  325  at 
340-342  (1976)  (While  "*  *  *  some 
quantum  of  individualized  suspicion  is 
usually  a  prerequisite  to  constitutional 
search  or  seizure  (.J  *  *  *  the  Fourth 
Amendment  imposes  no  irreducible 
requirement  of  such  suspicion"  United 
States  V.  Martinez-Fuerle.  428  U.S.  543, 
560-561). 

Rather,  "[tjhe  fundamental  command 
of  the  Fourth  Amendment  is  that 
searches  and  seizures  be  reasonable 
AfeM' /ersey  V.  r.i.O.,  469  U.S.  328 


at  340.  In  determining  the 
reasonableness  of  a  search,  the  Supreme 
Court  has  repeatedly  stressed  the 
importance  of  the  facts  particular  to  the 
search  while  acknowledging  that  the 
test  of  reasonableness  "*  *  *  is  not 
capable  of  precise  definition  or 
mechanical  application."  Bell  v. 
Wolfish,  441  U.S.  520.  at  559  (1979).  In 

analyzing  a  drug  testing  program. 

what  is  reasonable  depends  on  the 
context  within  which  a  search  takes 
place."  New  Jersey  v.  T.L.O.,  469  U.S. 
325.  at  337. 

In  scrutinizing  whether  a  particular 
search  comports  with  the  Fourth 
Amendment,  courts  have  adopted  a 
balancing  test.  In  general,  to  support  a 
claim  that  a  search  of  an  individual  or 
the  individual's  property  is  reasonable, 
the  government  must  demonstrate  that, 
on  balance,  the  public's  legitimate 
interest  in  conducting  the  search 
outweighs  the  individual's  legitimate 
expectation  of  privacy.  See  e.g..  United 
States  V.  Montoya  de  Hernandez.  473 
U.S.  531,  537  (1985);  United  States  v. 
Villamonte-Marquez.  482  U.S.  579,  588 
(1983);  Delaware  vs.  Prouse,  440  U.S. 
648,  653  (1979).  Thus,  the  courts  must 
"*  *  *  consider  the  scope  of  the 
particular  intrustion,  the  maimer  in 
which  it  is  conducted,  the  justification 
for  initating  it.  and  the  place  in  which  it 
is  conducted."  Bell  v.  Wolfish.  441  U.S. 
520,  at  559. 

Viewed  in  this  light,  it  is  beyond 
dispute  that  the  public  has  an  overriding 
interest  in  assuring  that  merchant  vessel 
personnel  performing  duties  which 
directly  affect  the  safety  of  a  vessel's 
navigation  or  operations  do  so  free  of 
prohibited  substances.  The  drug 
problem  in  society  in  general  and 
evidence  of  drug  use  in  the  maritime 
industry  in  particular  are  discussed 
elsewhere  in  the  preamble  of  this  final 
rule.  The  impairing  effects  of  drugs  and 
the  substantial  risks  to  public  safety 
posed  by  merchant  vessel  personnel 
who  use  drugs  underlies  the  compelling 
governmental  interest  in  promulating 
this  rule. 

In  contrast,  the  drug  testing 
requirements  of  the  final  rule  involve  a 
minimal  invasion  of  privacy.  As  the 
Supreme  Court  has  indicated,  where 
searches  are  undertaken  in  situations 
where  individualized  suspicion  is 
lacking,  other  safeguards  must  be  relied 
upon  to  ensure  that  the  discretion  of  the 
party  conducting  the  search  is  properly 
defined  and  the  scope  of  the  search  is 
limited.  See  Delaware  v.  Prouse,  440 
U.S.  648.  at  654-^55;  New  York  v.  Burger, 
107  S.Ct.  2636  (1987).  The  drug  testing 
requirements  of  the  final  rule  place 
constraints  on  an  employer's  discretion 
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in  conducting  drug  testing.  For  example, 
the  requirement  for  random  drug  tsting 
calls  for  selection  of  an  employee  to  be 
tested  in  a  scientifically  acceptable 
manner,  such  as  use  of  a  computer- 
based  random  number  generator. 
Requirements  for  testing  based  on 
reasonable  cause  or  post-accident 
testing  also  are  severely  circumscribed 
in  order  to  limit  an  employer's  discretion 
In  administering  these  tesis  to 
employees. 

The  actual  testing  procedures  that 
each  employer  is  required  to  implement 
under  this  final  rule  also  are  narrowly 
tailored  to  respect  an  employee's 
reasonable  expectations  of  privacy.  The 
procedures  governing  collection  of  urine 
samples,  as  referenced  in  the  final  rule, 
are  carefully  designed  to  preserve 
privacy  while  protecting  the  integrity  of 
the  sample.  The  final  rule  contains  a 
number  of  important  employee 
safeguards,  including  privacy  during 
collection  under  most  types  of  tests, 
stringent  laboratory  safeguards,  and 
provisions  for  challenging  results. 

Equally  significant  is  the  fact  that 
urine  drug  testing  of  employees 
performing  sensitive  safety-related 
duties  is  to  be  conducted  in  the 
"context"  of  the  employment 
relationship.  As  the  Supreme  Court  has 
noted,  "[t]he  operational  reaUties  of  the 
workplace  *  *  *  may  make  some 
employees'  expectation  of  privacy 
unreasonable"  O'Connor  v.  Orgega.  107 
S.Ct.  1492  (1987).  This  is  particularly 
important  in  circumstances  where  the 
employee  works  in  an  industr>'  in  which 
an  employee's  activities  are  subject  to 
extensive  regulation.  Thus,  persons  who 
work  in  such  "closely  regulated" 
industries  have  a  "reduced  expectation 
of  privacy"  [New  York  v.  Burger.  107 
S.Ct.  2636  (1987)1  and.  "in  effect  consent 
( 1  to  the  restrictions  placed  upon  them" 
[Almeida-Sanchez  v.  United  States,  413 
U.S.  at  271)].  For  these  reasons,  two 
Federal  Courts  of  Appeals  have  upheld 
urinalysis  testing,  in  the  absence  of 
particularized  suspicion,  in  industries 
where  pervasive  regulation  has  reduced 
an  employee's  expectation  of  privacy. 
See  Ruskton  v.  Nebraska  Public  Power 
Dist..  844  F.2d  562.  566  (8th  Cir.  1988) 
(nuclear  plant  operators);  Shoemaker  v. 
Handel.  795  F.2d  1136, 1142  (3rd  Cir.), 
cert,  denied.  479  U.S.  988  (1986) 
(jockeys);  Policemen 's  Benevolent  Ass  'n. 
Local  318  V.  Township  of  Washington. 
1988  U.S.  App.  Lexis  8443  (3rd  Cir.  June 
21, 1988)  (police  officers). 

The  Coast  Guard  recognizes  that  a 
number  of  Federal  and  State  courts  have 
rejected  government-mandated  drug 
testing  program  on  Fourth  Amendment 
grounds.  However,  even  courts  striking 


drug  testing  programs  have  recognized 
that  drug  testing  is  appropriate  in  other 
contexts.  See  e.g.,  Lowom  v.  City  of 
Chattanooga,  1988  U.S.App.  Lexis  6952 
at  23  (6th  Cir.  May  23, 1988)  (Martin.  J.) 
("When  determining,  then  whether  a 
mandatory  drug  search  is  "reasonable," 
we  believe  that,  as  the  costs  to  society 
of  an  impaired  employee  increase,  the 
requisite  level  of  suspicion  that  a  drug 
problem  exists  decreases.*');  Policemen's 
Benevolent  Ass'n.  Local 318  v.  Township 
of  Washington,  672  F.supp.  779,  792 
(D.N.J.  1987),  revd,  1988  U.S.App.  Lexis 
8443  (3rd  Cir.  June  21, 1988)  ("(TJhe  need 
to  prevent  a  major  airline  disaster 
presents  a  far  more  compelling  rationale 
than  those  presented  [by  the 
municipality  in  support  of  testing  its 
police  officer.]");  American  Federation 
of  Government  Employees  v.  Meese, 
No.  C-88-1419-SAW  (N.D.  Cal.  June  16, 
1988)  (issuing  a  preliminary  injunction 
against  a  Bureau  of  Prison  plan  to  test 
randomly  all  agency  employees  but 
nonetheless  noting  that  "[tjhere  are 
cases  in  which  compulsory  drug  testing 
may  be  justified  in  the  interest  of  public 
safety  or  security."  Memorandum 
opinion  at  2). 

The  Coast  Guard  also  is  aware  of  the 
recent  Ninth  Circuit  decision  that  held 
that  the  Federal  Railroad 
Administration's  mandatory  blood  and 
urine  testing  after  certain  accidents, 
incidents,  or  rule  violations  is 
unconstitutional  because  the  rules  do 
not  require  a  showing  of  "particularized 
suspicion"  of  dnig  or  alcohol  impairment 
prior  to  testing.  Railway  Labor 
Executives '  Association  v.  Burnley.  839 
F.2d  575  (9th  Cir),  cert  granted,  108 
S  Ct.  2033  (1988).  The  Ninth  Circuit 
based  its  views,  in  part,  on  the 
proposition  that  "  *  *  *  the  vast  bulk  of 
[railroad]  safety  regulation  is  directed  at 
owners  and  managers  of  railroads,  not 
employees,"  Id.  at  585.  However, 
contrary  to  the  circumstances  in  the 
railroad  industrj',  the  Coast  Guard  has  a 
long  history  of  regulating  licensed  and 
documented  maritime  personnel. 

The  Supreme  Court  has  granted  a 
government  petition  for  a  writ  of 
certiorari  in  Railway  Labor  Executives ' 
Association  v.  Burnley,  and  has  ordered 
that  this  case  be  argued  next  term  "in 
tandem"  with  National  Treasury 
Employees  Union  v.  Von  Raab.  816  F.2d 
170  (5th  Cir.  1987),  cert,  granted.  108 
S.Ct.  1072  (1988)  (upholding  drug  testing 
of  applicants  for  critical  safety  or 
security  sensitive  positions  in  the  U.S. 
Customs  Service).  Decisions  in  these 
cases  may  not  be  forthcoming  until  the 
spring  of  1989.  However,  in  the  absence 
of  Supreme  Court  guidance,  the  Coast 
Guard  is  convinced  that  the  need  for 


drug  testing  by  urinalysis  in  the 
maritime  industry  to  determine  fitness  of 
maritime  personnel  for  duty  in  sensitive 
safety-related  positions,  and.  thereby,  to 
ensure  public  safety,  clearly  outweighs 
the  privacy  interest  of  individuals  in  this 
class. 

While  not  totally  free  from  doubt,  it  is 
the  opinion  of  the  Department  of 
Transportation  that  the  Coast  Guard's 
anti-drug  progam,  and  similar  drug 
testing  regimens  proposed  by  other 
administrations  within  the  Department, 
will  be  determined  to  be  constitutional. 
The  critical  need  for  properly 
administered  drug  testing  to  ensure  that 
employees  in  the  transportation  industry 
do  not  have  drugs  or  drug  metabolites  in 
their  systems  while  performing  sensitive 
safety-  or  security-related  functions 
outweighs  the  reduced  privacy  interest 
of  these  employees. 

Lack  of  Evidence  of  a  Drug  Problem  in 
the  Maritime  Industry 

Various  segments  of  the  maritime 
industry  have  asserted  that  there  has 
been  no  demonstrated  need  to  mandate 
industry-wide  drug  testing  of  maritime 
employees. 

Response:  The  Coast  Guard  clearly 
stated  in  the  preamble  of  the  notice  of 
proposed  rulemaking  that  it  did  not  have 
data  which  specifically  identified  the 
use  of  drugs  or  alcohol  as  a  major  causal 
effect  in  commercial  vessel  losses  or 
casualty  damage.  However,  many 
commenters  submitted  data  to  indicate 
that  company-sponsored  drug  testing 
programs  have  resulted  in  significant 
documented  reductions  in  drug  usage 
among  their  employees.  For  example,  a 
major  maritime  association  testified  that 
the  lost-time  incidence  among  its 
member  companies  has  decreased  by 
some  50  percent,  and  that  much  of  this 
decline  can  be  attributed  to  their  drug 
interdiction  programs.  Other  companies 
have  reported  similar  successes.  "This 
information  supports  the  Coast  Guard 
contention  that  the  marine  industry  is 
not  immune  to  the  drug  probem  that 
exists  in  society  in  general.  It  further 
illustrates  that  drug  testing  programs  do 
decrease  the  incidence  of  drug  usage  by 
maritime  personnel. 

Accuracy  of  Drug  Test  Results 

Many  commenters  base  their 
opposition  to  drug  testing  on  the 
perceived  inaccuracy  of  analysis  and 
test  results.  The  commenters  raised  the 
issues  of  false-positive  test  results, 
passive  inhalation  of  illicit  drugs, 
misidentification  of  licit  drugs,  and 
ingestion  of  food  substances  such  as 
poppy  seeds  which  may  result  in  a 
positive  drug  test  result. 


Response:  Each  of  these  issues 
surfaced  with  the  first  series  of  drug 
testing  programs  introduced  in  the 
military  and  the  private  sector.  Since 
that  time,  laboratories  have  been 
increasingly  sophisticated  in  their 
analytical  methods.  Many  laboratories 
have  compiled  extensive  records 
demonstrating  scientific  accuracy  and 
protection  of  individual  specimens. 
Today  false-positive  test  results  occur 
primarily  during  analysis  of  a  specimen 
provided  during  an  initial  screening  test. 
However,  the  initial  screening  test  is 
used  only  to  yield  a  preliminary 
indication  of  the  possible  presence  of 
drugs.  In  order  to  ensure  the  integrity 
and  accuracy  of  any  test  result,  the 
Coast  Guard  has  determined  that  each 
positive  initial  screening  test  result  must 
be  confirmed  using  Gas 
Chromotography/Mass  Spectrometry 
(GC/MS).  The  GC/MS  confirmation  test 
is  an  extremely  accurate  test  and  is 
virtually  error-fi-ee  when  properly 
conducted.  This  final  rule  specifies 
explicit  procedures  which  must  be 
followed  to  ensure  accurate  drug  test 
results. 

The  final  rule  requires  that  employers 
establish  and  utilize  drug  testing 
programs  which  comply  with  the 
requirements  of  49  CFR  Part  40.  These 
regulations  are  patterned  after  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs." 
published  by  the  Department  of  Health 
and  Human  Services  (DHI4S)  on  April 
11, 1988.  These  regulations  provide  a 
system  of  checks  and  balances  during 
collection  and  analysis  of  specimens  to 
ensure  the  integrity  and  accuracy  of  the 
tests  using  appropriate  scientific 
methods  and  rigid  chain-of-custody 
procedures.  An  employer  may  only  use 
a  laboratory  that  complies  with  the 
regulations  and  has  been  certified  by  the 
DHHS  to  process  and  analyze 
specimens  required  by  the  Coast  Guard 
rule. 

Finally,  the  Coast  Guard  believes  that 
the  Medical  Review  Officer  (MRO) 
review  process  that  has  been  provided 
in  49  CFR  Part  40  will  preclude 
misidentification  of  food  substances  or 
licit  drugs  that  might  produce  a  false- 
positive  test  result.  The  procedures 
provide  an  individual  with  an 
opportunity  to  report  any  legal  or 
prescription  drugs  that  he  or  she  may  be 
taking  at  the  time  of  collection  of  the 
specimen.  The  MRO's  broad  authority  to 
interpret  each  confirmed  positive  test 
result,  to  interview  and  evaluate  an 
employee,  and  to  verify  that  a  confirmed 
positive  test  result  is  accurate  should 
preclude  misidentification  of  licit  drugs 
taken  in  accordance  with  a  valid 


prescription  or  food  substances.  In 
summary,  the  Coast  Guard  believes  that 
the  two-step  analysis  process,  coupled 
with  the  requirements  for  independent 
review  by  an  MRO.  provides  a  process 
by  which  an  individual  is  protected  from 
erroneous  false-positive  drug  test 
results. 

Periodic  Testing  in  Conjunction  With 
License  Application  or  Renewal 

While  many  commenters  voiced 
support  for  the  concept  that  applicants 
for  original  and  renewed  licenses, 
certificates  of  registry,  and  merchant 
mariner's  documents  should  be 
subjected  to  drug  testing,  there  was 
ahnost  universal  agreement  that  the 
costs  and  responsibility  for 
administering  such  testing  should  be 
borne  by  the  Coast  Guard.  Further, 
commenters  generally  feel  that  periodic 
testing  has  no  deterrent  value  because 
an  employee  may  temporarily  abstain 
from  drug  use  prior  to  such  a  test. 

Response:  The  Coast  Guard  agrees 
with  the  commenters  that  predetermined 
periodic  testing  can  be  circumvented  by 
a  person's  abstinence  from  drug  use. 
However,  periodic  testing  does  enable 
the  Coast  Guard  to  identify  those 
persons  who  are  so  heavily-dependent 
on  drugs  that  they  are  unable  to  abstain 
from  drug  use  for  even  a  short  period  of 
time  prior  to  a  periodic  test. 

The  suggestion  that  the  cost  for  such 
testing  be  borne  by  the  Coast  Guard  has 
not  been  adopted  in  the  final  rule.  Costs 
for  such  testing  should  appropriately  be 
borne  by  the  person  desiring  a  license, 
certificate  of  registry  or  merchant 
mariner's  document,  as  are  the  costs  for 
required  physical  examinations.  There  is 
no  reason  to  impose  these  costs  on  the 
taxpayer,  which  would  be  the  effect  if 
the  Coast  Guard  were  to  pay  for  the 
testing.  Periodic  testing  will  be  required 
in  conjunction  with  required  physical 
examinations  after  Implementation  of 
the  rule.  However,  the  periodic  testing 
requirement  may  be  met  by  satisfactory 
evidence  that  an  individual  has  passed  a 
recent  drug  test  or  has  been 
participating  in  a  random  drug  testing 
program  for  the  previous  year. 

Pre-employment  Testing 

Many  commenters  felt  that  pre- 
employment  testing  was  a  needless  cost 
to  incur  since  the  job  apphcants  would 
have  l>een  tested  to  obtain  their  license, 
certificate  of  registry  or  merchant 
mariner's  document  and  would  be 
immediately  subject  to  the  company's 
random  testing  program  once  he  or  she 
was  hired.  They  also  noted  the  transient 
nature  of  employment  in  the  maritime 
industry,  with  mariners  frequently 
signing  on  a  vessel  for  a  single  trip,  or 


being  employed  on  a  succession  of 
vessels. 

Response:  The  Coast  Guard  believes 
that  pre-employment  testing  is  a 
necessary  component  of  an  effective 
anti-drug  program.  The  Coast  Guard 
acknowledges  that  needless,  redundant 
testing  could  result  if  all  job  applicants 
were  required  to  undergo  pre- 
employment  drug  testing.  Accordingly, 
the  final  rule  has  been  modified  to 
permit  employers  to  hire,  without  a  pre- 
employment  drug  test,  an  individual 
who  can  provide  satisfactory  evidence 
that  he  or  she  has  passed  a  previous 
pre-employment  or  periodic  drug  test 
within  six  months  of  applying  for  their 
position  or  if  that  individual  can 
establish  that,  over  the  previous  twelve 
months  he  or  she  has  been  subject  to  a 
random  testing  program  meeting  the 
requirements  of  these  regulations. 

Random  Testing 

Numerous  comments  were  provided 
concerning  the  issue  of  random  testing. 
Some  addressed  the  constitutionality  of 
the  tests.  Many  companies  were 
particularly  concerned  with  the 
proposed  method  of  selecting  employees 
to  be  tested.  For  the  widely-scattered 
and  often  remotely  located  maritime 
workforce,  employers  felt  that  random 
selection  of  a  unit  or  vessel  and 
unannounced  testing  of  the  entire 
employee  complement  would  provide  a 
satisfactory  deterrent  effect  and  would 
be  the  most  cost-effective  method  of 
implementing  a  random  testing  program. 

Most  commenters  believe  that  the 
proposed  125  percent  random  sampling 
rate  was  excessive  and  would  impose  a 
significant  economic  burden, 
particularly  on  small  businesses.  The 
commenters  proposed  a  range  of 
random  sampling  rates  starting  at  10 
percent  annually.  The  majority  of  the 
conunenters  suggest  that  a  50  percent 
random  sampling  rate  for  the  maritime 
industry  is  appropriate.  These 
conunenters  believe  that  the  50  percent 
sampling  rate  accomplishes  a  deterrence 
level  consistent  with  the  intent  of  the 
proposal. 

Response:  While  noting  the 
constitutional  issues  surrounding  the 
issue  of  random  testing,  the  Coast  Guard 
believes  that  random  testing  is  a 
fundamental  component  of  an  effective 
drug  testing  program.  Random  testing 
has  proven  to  be  an  effective  deterrent 
to  drug  use  and  will  provide  safety 
benefits  to  the  maritime  community  by 
reducing  or  eliminating  drug  use  by 
maritime  personnel.  Random  testing 
programs  initiated  by  the  military, 
including  the  Coast  Guard,  and  private 
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industry  show  declining  drug  use. 
evidenced  by  a  decrease  in  the  number 
of  individuals  who  test  positive  for 
drugs  over  the  course  of  the  drug  testing 
program. 

The  Coast  Guard  agrees  with  the 
commenters  who  propose  a  50  percent 
random  sampling  rate  and.  therefore, 
has  revised  Uie  random  sampling 
provision  of  the  rule  consistent  with  the 
majority  of  the  comments  received  in 
response  to  the  NPRM.  The  50  percent 
sampling  rate  will  provide  a  sufficient 
deterrent  to  drug  use  without  imposing 
an  undue  economic  or  administrative 
burden  on  employers  and  employees 
subject  to  the  requirements  of  the 
regulation.  The  frequency  of  testing  and 
the  development  of  a  random  selection 
method  for  testing  has  been  left  to  the 
employer.  The  requirement  remains, 
however,  that  the  method  chosen 
ensures  that  all  employees  have  a 
substantially  equal  chance  of  being 
selected  for  testing  and  that  no 
employee  shall  know  in  advance  when 
such  testing  will  occur.  A  properly 
designed  unit  testing  program  could 
meet  these  requirements. 

For  some  employers,  particularly 
those  with  a  large  number  of  employees 
subject  to  drug  testing,  it  may  be  a 
substantial  burden  to  move  from  no  drug 
testing  to  a  50  percent  random  testing 
rate.  If  required  to  have  tested  50 
percent  of  all  covered  employees  by  the 
end  of  the  first  year,  employers  might 
have  to  test  at  rates  far  above  50  percent 
toward  the  end  of  the  year  to  make  up 
for  lower  rates  at  the  beginning. 
Employers  should  be  permitted  to  start 
out  at  a  lower  testing  rate  and  work  up 
to  50  percent  as  experience  is  gained 
and  the  testing  procedure  becomes 
administratively  routine.  We  do  not 
want  to  create  a  situation  which  might 
lead  to  mistakes  by  requiring  initial 
testing  at  too  high  a  rate. 

The  final  rule,  therefore,  provides  an 
implementation  procedure  that  would 
allow  employers  to  phase  in  random 
drug  testing  during  the  first  12  months  in 
which  tests  are  conducted.  Employers 
would  not  be  required  to  reach  an 
annualized  rate  of  50  percent  until  the 
last  test  collection.  The  tests  would  have 
to  be  spaced  reasonably  through  the 
year  to  permit  the  employer  to  phase 
into  the  50  percent  rate,  and  the  total 
number  of  tests  conducted  would  have 
to  equal  at  least  25  percent  of  the 
covered  population. 

Suppose,  for  example,  that  an 
employer  has  1000  sensitive  safety-  and 
security-related  employees.  At  a  50 
percent  annual  rate,  500  tests  would 
have  to  be  conducted  during  a  year. 
Under  the  phase-in,  however,  the 
employer  could  conduct  only  a  few  drug 


tests  at  the  beginning  of  the  program 
and  then  gradually  increase  the  number 
of  tests  until,  by  the  end  of  the  first  year, 
the  annualized  rate  of  50  percent  was 
achieved.  Thus,  if  the  employer's  drug 
testing  plan  contemplated  administering 
random  tests  on  12  occasions  during  the 
year,  the  employer  would  need  to 
administer  at  least  42  tests  (500  divided 
by  12)  on  the  last  occasion,  but  could 
administer  fewer  tests  until  then. 
Overall,  the  employer  would  have  to 
conduct  at  least  250  random  tests  the 
first  year.  In  subsequent  years,  the  50 
percent  rate  would  be  maintained. 

Post-Casualty  Testing 

Numerous  commenters  felt  that  post- 
casualty  testing  was  a  law-enforcement 
function  and  was  appropriately  the 
responsibility  of  the  Coast  Guard. 
Employers  generally  objected  to  the 
proposal  that  post-casualty  testing  be 
conducted  by  crewmembers  when 
medical  personnel  were  not  available. 

Response:  The  Coast  Guard 
appreciates  this  opinion.  However,  in 
many  instances  the  Coast  Guard  would 
be  unaware  that  a  serious  marine 
incident  had  occurred  until  receipt  from 
a  vessel  master  or  owner  of  Form  CG- 
2692.  Report  of  Vessel  Casualty.  Since 
time  is  of  the  essence  in  post-casualty 
testing,  the  responsibility  for  ensuring 
that  it  is  accomplished  whenever 
practicable  has  been  left  with  the 
employer. 

DHHS  Guidelines 

Many  companies  expressed  concern 
over  the  required  use  of  DHHS 
Guidelines,  especially  with  respect  to 
random  testing  programs  which  they 
presently  have  in  effect.  They  stated 
thcit  such  requirements  would  force 
them  to  drastically  alter  testing 
programs  which  have  proven  effective. 

Response:  In  the  notice  of  proposed 
rulemaking  for  this  rule,  the  Coast 
Guard  proposed  that  all  drug  testing 
take  place  in  accordance  with  the 
Mandatory  Guidelines  for  Federal  Drug 
Testing  Programs  of  the  Department  of 
Health  and  Human  Services  (53  FR 
11970;  April  11. 1988).  These  guidelines 
describe  the  collection  and  testing 
procedures  applicable  to  all  drag  testing 
in  the  Federal  government,  and  they 
include  safeguards  for  accuracy  and 
privacy  of  testing. 

The  Department  of  Transportation  has 
determined  that  certain  modifications  of 
the  DHHS  Guidelines  are  appropriate  in 
the  context  of  this  and  other  DOT 
operating  admmistration  drag-free 
regulations.  The  result  is  the  DOT 
"Procedures  for  Transportation 
Workplace  Drag  Testing  Programs." 
which  will  be  codified  at  49  CFR  Part  40. 


These  DOT  Procedures  are  intended  to 
preserve,  to  the  greatest  extent 
practicable,  the  important  safeguards 
provided  by  the  HHS  Guidelines. 

Some  of  the  modifications  to  the 
DHHS  Guidelines  are  editorial  in  nature 
(for  example,  references  to 
responsibilities  of  "agencies"  are 
changed  to  reference  "employers"). 
Other  modifications  are  intended  to  take 
into  account  differences  in  the  situations 
of  Federal  agencies  and  DOT  regulated 
industries.  For  example,  in  testing  at 
remote  sites,  DOT  regulated  industries 
may  find  it  necessary  to  conduct  some 
kinds  of  testing  in  medical  facilities, 
through  use  of  mobile  units,  or  in 
ordinary  toilet  facilities,  rather  than  the 
more  permanent  collection  sites 
contemplated  by  the  DHHS  Guidelines. 
It  may  not  be  practicable  for  the 
regulated  parties  to  maintain  on-site 
permanent  log  books.  Consequently,  the 
DOT  Procedures  permit  alternative 
collection  and  recordkeeping  procedures 
in  these  circumstances. 

During  the  comment  period  on  this 
drag-free  workplace  rule  and  those 
proposed  by  other  operating 
administrations,  comments  were 
received  concerning  the  DHHS 
Guidelines.  These  comments  will  be 
incorporated  in  the  docket  for  the  Office 
of  the  Secretary  (OST)  interim  final  rale 
creating  49  CFR  Part  40.  The  OST  will 
respond  to  those  comments,  as  well  as 
comments  received  during  the  comment 
period  for  Part  40.  in  its  notice  following 
the  end  of  that  comment  period. 

Applicability 

Many  comments  were  received  that 
stated  the  scope  of  applicability  of  the 
proposed  rale  was  too  broad.  They  feel 
many  positions  in  the  marine 
transportation  industry  are  not  directly 
related  to  vessel  navigation  or  safety, 
this  being  especially  true  in  smaller 
vessel  operations  such  as  excursion 
boats,  and  on  fish  processing  vessels. 
Requiring  testing  of  caterers,  bartenders, 
and  musicians  on  small  passenger 
vessels,  or  people  involved  in  factory- 
type  functions  aboard  fish  processing 
vessels  would  prove  excessively  costly 
to  the  operators  and  such  testing  would 
not  enhance  the  safety  of  navigation  or 
vessel  operation. 

Response:  The  Coast  Guard  agrees 
with  this  view.  The  regulations  in  the 
final  rule  have  been  changed  to 
eliminate  pre-employment,  for  cause, 
and  random  testing  requirements  for 
employees  whose  duties  do  not  directly 
affect  a  vessel's  safe  navigation  or 
operation.  In  addition  to  the  persons 
discussed  above,  the  Coast  Guard  has 
determined  that  scientific  personnel  on 


oceanographic  research  vessels  can  be 
exempted. 

Employee  Assistance  Programs 

Employee  assistance  programs 
received  wide  support  with  the 
exception  of  requiring  rehabilitation  as 
part  of  the  program.  There  was  strong 
opposition  from  employers  to  any 
mandated  rehabilitation  program. 
Employers  feel  it  is  essential  for  them  to 
retain  the  right  to  terminate  a  person's 
employment,  if  they  desire,  should  that 
person  test  positive  for  drags.  Union 
comments  generally  favor  some 
requirement  for  rehabilitation  of  testing 
is  mandated. 

Response:  The  Coast  Guard  agrees 
that  rehabilitation  of  an  employee  is  not 
directly  related  to  the  safety  of  the 
vessel.  The  Coast  Guard's  concern  is 
solely  that  persons  who  are  impaired,  or 
are  likely  to  be  impaired,  are  not 
carrying  out  safety-related  duties. 
Employee  rehabilitation  should  be  a 
decision  of  the  employer  or  agreed  upon 
between  labor  and  management  during 
the  collective  bargaining  process.  The 
requirement  for  mandatory 
reinstatement  of  an  employee  who 
successfully  completes  rehabilitation 
has  been  deleted  from  the  final  rale. 
However,  a  person  may  not  return  to  a 
safety-related  position  after  testing 
positive  for  drugs  without  the  MRO's 
recommendation.  The  person  must  agree 
to  unannounced  testing  for  a  period  of 
60  months.  In  addition,  the  provisions  of 
46  CFR  Part  5  concerning  suspension  or 
revocation  of  a  hcense.  certificate  of 
registry,  or  merchant  mariners 
document,  and  their  restoration,  apply. 

Comments  that  the  Proposed  Rules  are 
Politically-Motivated 

Over  80  commenters  addressed  the 
"short"  comment  period  allowed  for 
evaluating  the  proposed  regulations. 
Extentions  of  the  comment  period  for  30 
to  180  days  were  requested.  Many 
commenters  suggested  that  the  proposed 
rales  be  reissued  as  an  ANPRM,  while 
others  requested  that  an  SNPRM  be 
Issued  before  publication  of  a  final  rule. 
The  general  perception  of  many  in  the 
industry  was  that  the  Coast  Guard  was 
rushing  to  final  rule  in  this  instance 
because  of  the  up-coming  elections  in 
November. 

Response:  Because  this  issue  was 
raised  so  frequently  by  the  commenters. 
the  Coast  Guard  chose  to  address  these 
comments  although  they  do  not  address 
the  substance  of  the  rale.  The  war 
against  drags  is  one  of  this 
Administration's  top  priorities.  Also. 
Congress  has  enacted,  and  is 
considering,  a  substantial  amount  of 
legislation  addressing  the  use, 


distribution,  importation,  and 
interdiction  of  drags  in  the  United 
States.  Moreover,  a  significant  number 
of  public  opinion  polls  indicate  that  the 
American  public  is  deeply  concerned 
about  the  effect  of  drug  use  by 
individuals  in  critical  safety 
occupations,  including  the  maritime 
industry.  Development  of  this  rule  is 
motivated  by  the  current  political 
climate  only  to  the  extent  that  these 
attitudes  coincide  with  the  Coast 
Guard's  statutory  duties  and  authority. 
The  Coast  Guard  is  implementing  these 
comprehensive  anti-drug  regulations 
because  they  are  consistent  with  our 
statutory  authority  and  responsibility  to 
promulgate  minimum  standards  to 
ensure  and  promote  maritime  safety. 

Medical  Review  Officers 

Numerous  comments  were  received 
which  indicated  opposition  to  the 
requirement  that  employers  hire  a 
Medical  Review  Officer  (MRO)  to 
evaluate  the  results  determined  to  be 
positive  by  a  testing  laboratory. 
Employers  felt  that  the  laboratories 
would  best  be  able  to  ascertain  the 
validity  of  positive  test  results  and  the 
requirement  for  an  MRO  represented  an 
unnecessary  expense. 

Response:  After  consideration  of  the 
comments  on  the  issue  of  the  MROs.  the 
Coast  Guard  has  determined  that  the 
requirements  to  utilize  an  MRO  are 
appropriate.  The  Coast  Guard  beUeves 
that  the  review  and  evaluation  functions 
of  an  MRO.  as  set  forth  in  49  CFR  Part 
40,  provide  critical  and  necessary 
safeguards  for  an  employee  who  is 
subject  to  drug  testing  under  the 
comprehensive  anti-drug  program.  The 
Coast  Guard  beleives  that  the  MRO  will 
prove  to  be  a  beneficial  asset  to  both 
employees  and  employers  who  are 
subject  to  the  provisions  of  the  final 
rale. 

Neither  this  rule  nor  49  CFR  Part  40 
requires  that  each  employer  have  its 
own  individual  MRO.  The  Coast  Guard 
anticipates  that  small  entities  will 
become  associated  with  large 
companies,  or  will  participate  in  a 
consortium  of  small  companies,  in  order 
to  comply  with  the  MRO  requirements, 
and  that  the  services  of  an  MRO  will  not 
result  in  unreasonable  costs  to  small 
entities. 

Costs  of  Implementation 

Many  commenters  stated  that  the 
Coast  Guard  has  seriously 
underestimated  the  cost  of  implementing 
these  regulations. 

Response:  The  Coast  Guard  agrees 
that  the  certain  cost  estimates  in  the 
NPRM  were  lower  than  can  be  expected 
(e.g.,  initial  screen  and  confirmatory 


testing  costs).  These  have  been 
increased  in  the  development  of  the 
final  regulatory  impact  analysis. 
However,  because  of  changes  included 
in  the  final  rale  (e.g.,  elimination  of 
rehabilitation  requirements  and 
reducing  the  random  testing  rate  to  50 
percent),  the  estimated  overall  cost  of 
implementing  these  regulations  has 
dropped  from  $62.30  million  to  a 
maximimi  of  $9.22  million  during  the 
third  year  of  implementation  to  a 
constantly  reciuring  annual  cost  of  $7.20 
million  after  the  fifth  year. 

Exemption  of  Seasonal  or  Temporary 
Employees 

Numerous  requests  were  received 
from  small  passenger  vessel  operators 
and  others  to  exclude  seasonal  or 
temporary  employees.  They  expressed 
sincere  concerns  that  requiring 
prospective  employees  to  undergo  pre- 
employment  drug  testing  and  to  then  be 
subjected  to  a  random  testing  program 
would  result  in  many  individuals, 
notably  high  school  or  college  students, 
seeking  employment  elsewhere.  This,  in 
turn,  would  greatly  increase  the 
difficulty  of  obtaining  sufficient  help  to 
run  a  seasonal  operation. 

Response:  As  stated  previously  in  this 
preamble,  the  Coast  Guard  has  modified 
the  scope  of  these  regulations  to  exclude 
persons  who  are  not  involved  as 
"crewmembers"  aboard  a  vessel.  Small 
passenger  vessel  operators  will  not  be 
required  to  test  employees  serving  as 
waiters,  waitresses,  cooks,  bartenders, 
entertainers,  etc..  provided  their  duties 
do  not  directly  affect  the  safety  of  the 
vessel's  navigation  or  operations. 
Similarly,  many  seasonal  employees  on 
fish  processing  vessels  are  exempted. 
These  changes  should  alleviate  the 
problems  associated  with  temporary 
employees.  The  Coast  Guard 
appreciates  the  concerns  expressed  by 
parties  employing  high  school  or  college 
age  workers  on  a  seasonal  basis. 
However,  many  of  these  persons  are 
solely  or  primarily  responsible  for  the 
safe  operation  of  the  vessel  as  for 
example,  a  yacht  club  tender,  camp 
boating  instractor.  or  licensed  operator 
of  a  sport  fishing  boat  carrying  six  or 
fewer  passengers.  Safety  concerns  are 
not  lessened  because  these  persons  are 
employed  on  a  seasonal  or  temporary 
basis.  In  fact,  there  is  considerable 
opinion,  and  some  evidence,  that  the 
incidence  of  drag  use  is  higher  among 
the  high  school  and  college  age  group. 
The  final  rale  does  not  exempt  seasonal 
or  tempore  .-y  "crewmembers"  from  the 
testing  requirements. 
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Alternate  Testing  Technologies 

Testing  of  Hair  A  number  of 
comments  addressed  the  issue  of  using 
testing  technologies  different  from  those 
proposed  by  the  Coast  Guard.  Three 
comments  suggested  that  Radio 
Immunoassy  of  Hair  be  permitted  as  an 
alternative  to  urinalysis. 

Response:  Because  the  suggestion  of 
drug  testing  using  analysis  of  hair 
specimens  raises  an  issue  within  the 
expertise  of  DHHS.  the  Coast  Guard 
does  not  intend  to  include  testing  of  hair 
at  this  time.  If  DHHS  finds  this  drug 
testing  method  satisfactory  in  the  future, 
and  if  the  DOT  procedures  in  49  CFR 
Part  40  are  revised  to  include  this  testing 
method,  or  any  other  proven  testing 
technology,  the  Coast  Guard  will  adopt 
them  in  their  rules  also. 

Breath  Testing  Devices:  Many 
commenters  objected  to  the  requirement 
in  the  proposed  rules  that  all  inspected 
vessels  certificated  for  unrestricted 
ocean  routes,  and  all  inspected  vessels 
certificated  for  restricted  overseas 
routes,  have  on  board  at  all  times  an 
evidential  breath  testing  device  [EST] 
approved  by  the  National  Highway 
Transportation  Safety  Administration. 
They  objected  primarily  to  the  high 
initial  costs  of  obtaining  this  equipment 
and  having  to  train  crewmembers  to 
properly  calibrate  and  operate  these 
devices  and  to  perform  post-casualty 
breath  testing  on  fellow  crewmembers. 

Response:  After  reviewing  the 
comments  on  this  issue,  the  Coast  Guard 
has  revised  the  proposed  rule  to  allow 
carriage  of  any  breath  testing  device 
capable  of  accurately  detecting  the 
presence  of  alcohol  in  a  crewmember's 
system.  Some  of  these  devices  have 
been  shown  to  be  very  accurate,  easy  to 
use,  and  inexpensive. 

Because  of  the  wide  variety  of  breath 
testing  devices  available  under  the 
revised  rule,  the  Coast  Guard  will 
require  only  that  such  devices  be  used  in 
accordance  with  procedures  speciHed 
by  the  manufacturer.  This  change  will 
provide  employers  with  sufficient 
flexibility  to  choose  any  accurate  breath 
testing  device  compatible  with  their 
operational  circumstances.  The  use  of 
alcohol  is  not  automatically 
disqualifying.  The  weight  to  be  given 
test  results  in  determining  whether  the 
standards  of  33  CFR  Part  95  have  been 
violated  is  up  to  the  Administrative  Law 
Judge  who  can  consider  the  type  of 
device  and  the  conditions  under  which 
the  test  was  administered. 

The  Coast  Guard  appreciates  the 
concerns  raised  about  testing  fellow 
crewmembers.  and  allows  blood  or 
breath  samples  to  be  collected  by 
medical  personnel  or  other  qualified 


nonvessel  personnel  whenever 
practicable.  However,  if  a  vessel  is  in  a 
location  where  such  personnel  are  not 
available  to  conduct  such  tests,  breath 
testing  would  be  required  to  be  done  by 
vessel  personnel.  Blood  testing  can  only 
be  conducted  by  qualified  medical 
personnel.  The  alternative,  to  forego 
readily  available  evidence  concerning 
whether  alcohol  was  involved  in  a 
casualty,  would  not  be  in  compliance 
with  the  intent  of  46  U.S.C.  6101. 

Conflict  with  Foreign,  State  or  Local 
Laws,  or  with  Existing  Agreements 

Numerous  comments  indicated  that 
drug  testing  of  individuals  was  contrary 
to  existing  foreign  or  state  laws 
prohibiting  such  testing.  Other 
comments  stated  that  the  current 
programs  are  the  result  of  collective 
bargaining  agreements  with  affected 
unions  and  that  the  requirements  of  the 
proposed  rules  will  send  them  back  to 
the  bargaining  table. 

Response:  The  Coast  Guard 
recognizes  that  some  state  or  local  laws 
and  some  foreign  laws  may  prohibit  or 
hmit  the  testing  required  under  the  final 
rule.  Because  of  the  predominant  role 
assigned  the  Coast  Guard  concerning 
the  safe  operation  of  U.S.  vessels  in 
commercial  service,  it  is  the  Coast 
Guard  view  that  these  rules  preempt 
state  laws.  The  complexity  and  variable 
circumstances  encountered  in  the 
interaction  of  U.S.  and  foreign  law 
concerning  U.S.  flag  vessels  operating 
within  the  jurisdiction  of  a  foreign 
country  requires  each  such  situation  to 
be  separately  analyzed. 

We  are  aware  of  concerns  expressed 
by  foreign  entities  and  foreign 
governments  concerning  the  potential  of 
our  rule  to  have  effect  outside  United 
States  territory.  There  are  several  kinds 
of  situations  in  which  this  concern 
appears  to  arise. 

The  first  such  situation  involves  a 
foreign  citizen  employed  by  a  U.S. 
company.  To  begin  with,  we  believe  it  is 
fundamental  that  a  foreign  citizen 
employed  in  the  United  States  by  an 
American  company  is  fully  subject  to 
U.S.  law.  including  the  requirements  for 
drug  testing.  With  respect  to  employees 
of  an  American  company  located  in  a 
foreign  country,  it  is  not  our  intention  to 
require  an  employer  to  violate  local  law. 
The  requirement  to  ensure  that 
employees  located  in  a  foreign  country 
are  subject  to  drug  testing  will  not 
become  effective  until  January  1. 1990. 
This  additional  compUance  period  is 
intended  to  minimize  disruption  for 
employers  and  employees  while  the  U.S. 
government  meets  with  foreign 
governments  to  discuss  implementation 
of  the  requirements  of  the  rule. 


The  second  situation  that  has 
generated  interest  in  this  context 
concerns  foreign  entities  that  are 
contractors  to  U.S.  companies.  The 
Coast  Guard  position  is  that  a  marine 
employer  who  uses  contract  personnel 
to  perform  the  duties  of  a  crewmember 
has  "engaged"  those  personnel. 
Therefore,  the  final  rule  subjects 
employees  of  the  contractor  to  the  same 
drug-testing  requirements  as  direct 
employees  of  the  marine  employer.  This 
requirement  is  necessary  to  ensure  that 
U.S.  companies  do  not  circumvent  the 
rule  by  contracting  out  for  services. 
Some  foreign  entities  and  their 
governments,  however,  have  suggested 
that  this  gives  the  rule  extraterritorial 
effect,  since  a  foreign  contractor,  like  a 
U.S.  contractor,  would  have  to  comply 
with  our  rule. 

However,  our  rule  does  not  require 
any  foreign  contractor  to  conduct  drug 
testing  of  its  employees.  The  rule 
imposes  requirements  only  on  the 
operator,  i.e.,  marine  employer.  It  is  the 
responsibility  of  the  marine  employer  to 
ensure  that  crewmembers  are  drug-free, 
as  enforced  by  the  drug-testing  program 
we  are  today  establishing.  In  that 
respect,  the  drug-testing  requirements 
are  not  fundamentally  different  from 
other  testing  and  training  requirements. 
While  it  is  true  that  foreign  contractors 
will  have  to  ensure  that  tfieir  employees 
who  service  U.S.  companies  meet  our 
requirements,  the  same  is  also  true  for 
U.S.  contractors. 

Nevertheless,  we  appreciate  the 
seriousness  of  the  concerns  expressed 
on  this  point.  Therefore,  the  flnal  rule 
provides  that  U.S.  companies  can 
continue  to  use  foreign  contractor 
employees,  whether  or  not  they  have 
instituted  drug-testing  programs,  through 
December  31, 1989.  This  short  delay  in 
the  application  of  our  rule  to  foreign 
contractors  will  provide  an  opportunity 
for  additional  discussion  between 
governments. 

The  third  situation  involves  a  foreign 
citizen,  employed  by  a  foreign  company, 
on  a  U.S.  vessel  operating  in  waters 
subject  to  the  jurisdiction  of  the  United 
States.  Under  agreement  between  the 
United  States  and  Canada,  Canadian 
pilots  are  required  on  American  vessels 
under  certain  circumstances  in  both 
American  and  Canadian  waters.  These 
pilots,  moreover,  may,  at  least  in  some 
instances,  be  employees  of  the 
Canadian  government.  Representatives 
of  the  Canadian  government  have 
expressed  the  view  that  requiring  testing 
of  these  pilots,  even  if  they  are  in  the 
United  States  at  the  time  of  the  test, 
might  violate  the  Canadian  Human 
Rights  Act  While  there  is  as  yet  no 


definitive  understanding  about  the 
extent  and  effect  of  Canadian  law  on 
random  drug  testing  by  Canadians 
operating  in  the  United  States,  further 
consultation  with  the  Canadian 
government  seems  advisable.  Under  the 
circumstances,  we  have  determined  to 
postpone  implementation  of  the  final 
rule,  except  for  post-casualty  testing, 
insofar  as  it  would  affect  foreign  pilots 
and  foreign  vessels,  until  January  1, 
1990.  This  will  allow  for  consultation 
between  governments  about 
implementation  of  the  requirements  of 
the  rule. 

There  are  also  issues  about  random 
tests  for  employees  of  U.S.  companies 
where  the  vessels  may  not  return  to  the 
U.S.  during  the  year.  The  company  is 
required  to  conduct  the  tests  in 
international  waters,  where  feasible,  or 
on  board  the  ship  within  the  territorial 
waters  of  a  foreign  country  where  such 
testing  does  not  violate  the  laws  of  the 
foreign  country.  Where  foreign  law 
prohibits  the  testing  of  an  employee 
regardless  of  his  location, 
implementation  of  the  final  rule,  insofar 
as  it  would  affect  such  individuals,  is 
postponed  until  January  1, 1990,  to  allow 
consultations  between  governments. 

We  have  determined  not  to  make  the 
rule  applicable  in  any  situation  where 
comphance  would  violate  the  domestic 
laws  or  policies  of  another  country.  In 
addition,  because  of  the  potential 
confusion  that  may  exist  involving 
application  of  this  rule  in  situations 
where  compliance  could  violate  foreign 
laws  or  policies,  we  have  determined 
not  to  make  the  rule  applicable,  imtil 
January  1, 1990,  in  any  situation  where  a 
foreign  government  contends  that 
compliance  with  our  rule  raises 
questions  of  compatibility  with  its 
domestic  laws  or  policies.  During  the 
next  year,  the  Department  of 
Transportation  and  other  U.S. 
government  officials  will  be  working 
closely  with  representatives  of  foreign 
governments  with  the  goal  of  reaching 
permanent  resolution  to  any  conflict 
between  our  rule  and  foreign  laws  and 
policies.  The  U.S.  and  Canadian 
Governments  have  already  established 
a  bilateral  working  group  in  an  attempt 
to  achieve  this  objective.  We  believe 
that  considerable  progress  has  already 
been  made,  and  further  meetings  will  be 
held  in  the  near  future.  While  we  believe 
that  this  can  be  a  model  for  addressing 
the  concerns  of  other  countries,  it  is  not 
intended  to  be  the  exclusive  means.  The 
Commandant  may  delay  the  effective 
date  further  under  this  section,  if  such 
delay  is  necessary  to  permit 
consultation  with  any  foreign 


governments  to  be  successfully 
completed. 

It  is  the  agency's  intention  to  issue  a 
notice  no  later  than  December  1. 1989. 
that  would  make  any  necessary 
amendments  to  the  rule  as  a  result  of 
discussions  with  foreign  governments. 
Shortly  after  their  issuance,  any  such 
notices  will  be  published  in  the  Federal 
Register.  While  we  recognize  that  this 
may  create  some  anomalous  conditions 
in  competitive  situations,  it  is  the 
intention  of  the  U.S.  government  to 
make  every  effort  to  resolve  potential 
conflicts  with  foreign  governments  in  a 
manner  that  accommodates  their 
concerns  while  ensuring  the  necessary 
level  of  safety  by  those  w  e  regulate. 

Section-by-Section  Analysis 

This  final  rule  reflects  substantial 
changes  to  those  regulations  set  forth  in 
the  notice  of  proposed  rulemaking. 
These  changes  have  been  made  as  a 
result  of  the  comments  received,  issues 
raised  during  the  public  hearings  and 
further  review  within  the  Coast  Guard. 

Amendments  to  Part  4 

The  final  rule  amends  the  existing 
marine  casualty  and  investigation 
regulations  by  adding  chemical  testing 
requirements  to  be  followed  when 
commercial  vessels  are  involved  in 
serious  marine  incidents.  To  accomplish 
this,  it  has  also  been  necessary  to  define 
additional  terms  utilized  in  these  new 
regulations. 

Section  4.03-2  defines  a  serious 
marine  incident.  Serious  marine 
incidents  differ  from  marine  casualties 
and  accidents.  Some  occurrences 
considered  reportable  marine  casualties 
would  not  be  considered  serious  marine 
incidents  (e.g..  suffering  vessel  damages 
of  $50,000);  other  occurrences 
considered  serious  marine  incidents 
would  not  be  considered  reportable 
marine  casualties  (e.g..  discharging  a 
reportable  quantity  of  a  hazardous 
substance  into  the  navigable  waters  of 
the  United  States). 

Section  4.03-4  defines  an  individual 
directly  involved  in  a  serious  marine 
incident.  This  rule  requires  that  these 
individuals  be  chemically  tested  for  drug 
or  alcohol  use.  For  an  individual  to  be 
directly  involved  in  a  serious  marine 
incident,  that  individual's  order,  action 
or  failure  to  act  must  have  been  a 
significant  causative  factor  in  the  events 
leading  to  or  causing  a  serious  marine 
incident.  This  would  be  indicative  of 
human  error.  Chemical  testing  would  be 
required  to  determine  whether  or  not 
such  an  error  could  be  a  result  of  drug  or 
alcohol  impairment.  It  is  not  intended  by 
these  regulations  that  the  master  of  a 
vessel,  who,  by  virtue  of  position,  is 


responsible  for  the  entire  vessel,  be 
tested  after  each  serious  marine  incident 
in  which  the  vessel  may  be  involved.  It 
is  also  not  the  intent  of  these  regulations 
to  necessarily  test  personnel  after  each 
material  failure  which  may  lead  to  a 
serious  marine  incident  (e.g..  the 
helmsman  who  happens  to  be  on  duty  at 
the  time  of  a  steering  gear  failure). 

Section  4.03-5  defines  a  medical 
facility. 

Section  4.03-6  defines  qualified 
medical  personnel. 

Section  4.03-7  defines  a  chemical  test. 
Although  these  final  rules  recognize  only 
certain  chemical  tests  of  urine,  blood 
and  breath  to  determine  evidence  of 
dangerous  drug  or  alcohol  use,  the 
definition  is  written  in  broad  enough 
terms  to  allow  for  the  acceptance  of 
other  types  of  tests  which  may  be  added 
in  subsequent  rulemakings. 

Paragraph  (e)  of  S  4.05-1  has  been 
revised  to  require  the  reporting  of  a 
marine  casualty  to  the  Coast  Guard 
when  an  injury  results  which  requires 
professional  medical  treatment  beyond 
first  aid  and.  in  cases  involving 
crewmembers,  renders  an  individual 
unfit  to  perform  routine  vessel  duties. 
This  varies  fi-om  the  previous 
requirement  which  required  reporting  of 
injuries  which  incapacitated  a  person 
for  a  period  in  excess  of  72  hours.  This 
eliminates  the  need  to  report  such  cases 
as  sprained  ankles  whereby  an 
individual  could  be  incapacitiated  for 
over  three  days  and  still  not  require 
professional  medical  attention. 

A  new  Subpart  4.06  is  added  to 
address  mandatory  chemical  testing 
following  serious  marine  incidents 
involving  vessels  in  commercial  service. 
These  regulations  extend  those 
contained  in  33  CFR  Part  95,  which 
require  determinations  as  to  whether 
alcohol  or  drugs  are  involved  in  marine 
casualties  and  allow  for  the  chemical 
testing  of  individuals  involved  in  marine 
casualties  or  suspected  of  being 
intoxicated.  The  regulations  in  this  part 
require  chemical  testing  of  individuals 
directly  involved  in  serious  marine 
incidents. 

Section  4.06-1  outlines  the 
responsibilities  of  the  marine  employer 
following  the  occurrence  of  a  serious 
marine  incident.  A  marine  employer  is 
first  required  to  make  a  timely,  good 
faith  determination  as  to  whether  a 
marine  casualty,  discharge  of  oil.  or 
discharge  of  a  hazardous  substance  is, 
or  is  likely  to  become,  a  serious  marine 
incident.  If  the  employer  determines  that 
the  criteria  for  a  serious  marine  incident 
has  been,  or  likely  will  be,  met,  the 
marine  employer  shall  then  determine 
who.  if  anyone,  abroad  the  vessel  was 
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directly  involved  in  the  incident.  The 
marine  employer  shall  then  take  all 
practicable  steps  to  assure  that  all 
persons  directly  involved  in  the  serious 
marine  incident  are  chemically  tested 
for  evidence  of  dangerous  drug  or 
alcohol  use.  A  law  enforcement  officer 
may  determine  that  individuals  other 
than  those  designated  by  the  marine 
employer  should  also  be  designated  as 
being  directly  involved  in  the  serious 
marine  incident.  In  such  cases,  the 
marine  employer  must  take  all 
practicable  steps  to  test  those 
individuals  also. 

This  section  is  intended  to  allow  the 
marine  employer  to  balance  the 
chemical  testing  requirements  of  this 
part  against  the  immediate 
circumstances  surrounding  a  serious 
marine  incident.  The  need  to  control  a 
shipboard  fire  may  far  outweigh  the 
necessity  to  promptly  take  a  breath 
sample  to  test  for  alcohol  use.  It  may  be 
physically  impossible  to  transport  a 
crewmember  directly  ivnolved  in  a 
serious  marine  incident  abroad  a  fishing 
vessel  in  the  Gulf  of  Alaska  to  a  medical 
facility  where  a  blood  sample  can  be 
taken  and  shipped  for  testing.  The  Coast 
Guard  expects  that  timely  chemical  tests 
will  be  conducted  on  every  person 
directly  involved  in  a  serious  marine 
incident.  It  trusts  the  marine  employer  to 
make  good  faith  determinations  as  to 
when  such  testing  is  required,  who  is 
required  to  be  tested,  and  when  it  is 
practicable  to  do  so. 

The  regulations  also  require  the 
marine  employer  to  indoctrinate  all 
individuals  engaged  or  employed  aboard 
a  vessel  of  these  requirements. 
Personnel  assigned  functions  to 
implement  these  regulations  shall  be 
trained  to  carry  out  those  duties  as 
necessary. 

Section  4.06-5  outlines  the 
responsibilities  of  persons  directly 
involved  in  serious  marine  incidents.  An 
individual  can  be  determined  to  be 
direcUy  involved  in  a  serious  marine 
incident  by  a  marine  employer  or  a  law 
enforcement  officer.  When  an  individual 
is  directed  to  undergo  chemical  testing 
for  evidence  of  drug  or  alcohol  use  by 
the  marine  employer  or  the  law 
enforcement  officer,  the  individual  is 
required  to  comply.  However,  no 
individual  can  be  forcibly  compelled  to 
comply  with  these  testing  requirements. 
In  cases  where  an  individual  refuses  to 
submit  to  chemical  testing  required  by 
this  part  an  entry  will  be  made  in  the 
official  log  book,  if  one  is  required  to  be 
maintained,  and  on  Form  CG-2692B 
iReport  of  Required  Chemical  Drug  and 
Alcohol  Testing  Following  a  Serious 
Marine  Incident].  Such  a  refusal  is 


considered  to  be  a  violation  of 
regulation  and  will  subject  individuals 
holding  a  license,  certificate  of  registry, 
or  merchant  marine's  document  to 
suspension  and  revocation  proceedings 
under  46  CFR  Part  5.  Individuals, 
whether  or  not  they  hold  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document,  who  refuse  to 
submit  to  testing  when  directed  to  do  so 
by  their  employer  or  a  law  enforcement 
officer  will  be  subject  to  removal  from 
any  duties  which  directly  affect  the 
safety  of  vessel's  navigation  or 
operations.  There  may  be  instances 
where  personnel  would  be  unable  to 
submit  to  such  testing  in  order  to 
perform  duties  in  the  aftermath  of  a 
serious  marine  incident  which  would  be 
necessary  for  the  preservation  of  life  or 
property  or  the  protection  of  the 
environment.  In  such  cases,  the  testing 
would  have  to  be  delayed  or  not 
conducted,  as  determined  necessary  by 
the  marine  employer. 

Section  4.06-10  specifies  what  types 
of  specimens  must  be  taken  to  meet  the 
chemical  testing  requirements  of  this 
subpart.  Paragraph  (a)  requires  urine 
specimens  to  be  provided  for  testing  for 
evidence  of  dangerous  drug  use.  Urine 
specimens  must  be  collected  and  tested 
in  accordance  with  the  requirements  of 
I  4.06-20  and  46  CFR  Part  16.  "Chemical 
Testing."  Paragraph  (b)  allows  either 
blood  or  breath  specimens,  or  both,  to 
be  utilized  to  test  for  evidence  of  alcohol 
use.  Because  alcohol  dissipates  quickly 
from  a  person's  system,  it  is  necessary, 
that  the  specimens  be  taken  as  soon  as 
is  practicable  following  the  occurrence 
of  a  serious  marine  incident. 
Section  4.06-20  establishes 
requirements  for  specimen  collection.  It 
is  extremely  important  that  specimens 
be  obtained  as  soon  as  practicable 
following  the  occurrence  of  a  serious 
marine  incident,  that  they  are  not 
altered  or  tampered  with,  and  that  they 
can  be  positively  tracked  from  the  time 
the  specimens  are  provided  until  the 
time  they  are  tested.  To  ensure  this, 
designated  personnel  must  supervise  the 
collection  process  and  make  certain  that 
the  proper  procedures  are  followed. 
Ideally,  specimen  collection  would  be 
overseen  by  qualified  collection 
personnel  or  by  a  firm  offering  a 
specimen  collection  service,  either  in  a 
designated  shoreside  facility  or  aboard 
the  vessel.  Because  of  the  nature  of  the 
maritime  industry,  however,  it  may  be 
necessary  for  specimen  collections  to  be 
carried  out  in  remote  locations  which 
would  necessitate  that  trained 
shipboard  personnel  collect  specimens. 
This  latter  option  would  only  be 
permitted  for  urine  and  breath  specimen 


collections:  blood  specimens  are  only 
permitted  to  be  taken  by  quaUfied 
medical  personnel. 

Paragraph  {a)  of  this  section  specifies 
that  a  vessel  certificated  for  unrestricted 
ocean  routes  and  a  vessel  certificated 
for  restricted  overseas  routes  carry  on 
board  a  breath  testing  device  capable  of 
determining  the  presence  of  alcohol  in  a 
person's  system.  The  selection  of  this 
device  is  left  to  the  discretion  of  the 
marine  employer.  However,  the  device 
must  be  used  in  accordance  with  the 
procedures  specified  by  its 
manufacturer.  These  devices  are  not 
required  to  be  carried  on  other  vessels 
since  their  routes  will,  in  all  likelihood, 
place  them  near  a  medical  facility  where 
blood  specimens  can  be  taken,  near  a 
law  enforcement  facility  where  breath 
testing  can  be  conducted,  or  in  a 
location  where  the  marine  employer  or 
the  designated  representative  can  bring 
testing  equipment  to  the  vessel. 

Paragraph  (b)  requires  that  marine 
employers  have  urine  specimen 
collection  and  shipping  kits  readily 
available  for  use  in  the  collection  and 
shipping  of  urine  specimens  following 
serious  marine  incidents.  These  kits 
need  not  be  maintained  aboard  vessels 
if  they  can  be  obtained  within  24  hours 
of  the  occurrence  of  a  serious  marine 
incident.  The  kits  must  contain  all  the 
items  necessary,  including  written  step- 
by-step  procedures  to  be  followed,  to 
ensure  that  specimens  are  properly 
collected  and  shipped,  regardless  of  the 
location  at  which  the  collection  is 
accomplished.  Specimen  collection  and 
mailing  kit  requirements  are  contained 
in  §  16.330. 

Section  4.06-30  requires  that  body 
fluid  specimens  be  collected  from  the 
remains  of  crewmembers  who  die  as  a 
result  of  marine  casualties.  The  marine 
employer  is  responsible  for  notifying  the 
appropriate  local  authority  of  this 
requirement.  The  marine  employer  shall 
make  a  specimen  collection  and 
shipping  kit  available  to  the  local 
authority  and  assist  in  assuring  that  the 
specimen  is  properly  handled  and 
shipped.  Recognizing  that  there  may  be 
instances  where  the  local  authority  or 
the  custodian  of  the  remains  may  refuse 
to  allow  such  specimens  to  be  taken,  the 
regulations  permit  the  marine  employer 
to  explain  why  the  required  specimens 
were  not  obtained  in  such  cases. 

Section  4.06-40  places  the  burden  of 
ensuring  that  blood  and  urine  specimens 
are  properly  collected,  documented,  and 
shipped  upon  the  marine  employer. 
Paragraph  (a)  specifies  shipping 
requirements  specific  to  blood 
specimens,  and  paragraph  (b)  specifies 


requirements  for  shipment  of  urine 
specimens. 

Section  4.06-50  requires  testing 
laboratories  to  provide  prompt  analyses 
of  specimens  sent  to  them  for  testing. 
The  testing  laboratories  are  required  to 
send  test  reports  to  the  Medical  Review 
Officer  designated  by  the  marine 
employer.  The  main  function  of  the 
Medical  Review  Officer  is  to  ensure  that 
any  positive  test  result  is  not 
attributable  to  a  prescribed  medication 
or  some  other  acceptable  reason. 

Paragraph  (c)  cautions  that  a  positive 
test  result,  by  itself,  shall  not  constitute 
a  finding  that  the  use  of  drugs  or  alcohol 
was  the  probable  cause  of  a  serious 
marine  incident.  Such  a  fact  may, 
however,  be  considered  as  evidence  in 
the  investigation  of  a  serious  marine 
incident  and  may  lead  to  the  conclusion 
that  the  use  of  drugs  or  alcohol  was  its 
probable  cause. 

Section  4.06-60  details  the 
requirements  for  submittal  of  chemical 
testing  information  to  the  Coast  Guard. 
This  is  accomplished  through  the  use  of 
Form  CG-2692B  (Report  of  Required 
Chemical  Drug  and  Alcohol  Testing 
Following  a  Serious  Marine  Incident). 
Following  the  occurrence  of  a  serious 
marine  incident,  the  marine  employer  is 
required  to  submit  this  form  to  the  Coast 
Guard.  In  cases  in  which  a  Form  CG- 
2692  (Report  of  Marine  Accident,  Injury 
or  Death)  is  required  to  be  submitted, 
the  Form  CG-2692B  shall  be  appended 
to  it.  In  cases  involving  discharges  of  oil 
or  hazardous  substances,  where  a  Form 
CG-2692  may  not  be  required,  the  Form 
CG-2692B  shall  be  submitted  to  the 
Coast  Guard  Officer  in  Charge,  Marine 
Inspection  having  jurisdiction  over  the 
location  where  the  discharge  occurred 
or  nearest  the  port  of  the  vessel's  first 
arrival  following  the  discharge.  The 
Form  CG-2692B  requires  the  marine 
employer  to  indicate  all  individuals 
directly  involved  in  a  serious  marine 
incident.  These  individuals  are  to 
provide  specimens  for  chemical  testing 
as  required  by  this  subpart.  In  instances 
where  individuals  refuse  to  provide 
required  specimens,  or  where  for  some 
reason  specimens  cannot  be  obtained, 
this  information  shall  also  be  included 
on  the  form.  The  marine  employer  shall 
submit  a  copy  of  the  positive  or  negative 
test  results  for  each  person  designated 
as  a  person  directly  involved  in  the 
serious  marine  incident  to  the  same 
Officer  in  Charge,  Marine  Inspection  to 
whom  the  Form  CG-2692B  was 
submitted. 

Amendments  to  Part  5 

Table  5.569  is  revised  in  the  final  rule 
to  include  a  listing  for  "Violation  of 
Regulation:  Refusal  to  provide 


specimens  for  required  chemical  test." 
The  suggested  range  of  appropriate 
order  to  be  used  for  this  violation  will  be 
a  12  to  24  month  outright  suspension  of 
an  individual's  license,  certificate  of 
registry,  or  merchant  mariner's 
document. 

Amendments  to  Subchapter  B 

The  final  rule  amends  Subchapter  B, 
Merchant  Marine  Officers  and  Seamen, 
by  adding  a  new  Part  16,  Chemical 
Testing.  Part  16  is  divided  into  four 
subparts:  Subpart  A,  General;  Subpart  B, 
Required  Chemical  Testing;  Subpart  C. 
Standards  for  Chemical  Testing  for 
Dangerous  Drugs;  and  Subpart  D, 
Employee  Assistance  Programs. 

Subpart  A  of  this  part  contains 
requirements  of  a  general  nature  which 
apply  to  the  chemical  testing  of 
commercial  vessel  personnel. 

Section  16.101  informs  the  reader  of 
the  purpose  of  the  regulations  contained 
in  this  part,  i.e.,  to  provide  minimum 
standards,  procedures  and  means  to  be 
used  to  test  for  the  use  of  dangerous 
drugs  in  order  to  minimize  the  use  of 
intoxicants  by  merchant  marine 
personnel  and  to  promote  a  drug  free 
and  safe  work  environment. 

Section  16.101  provides  that  an 
employer  may  test  the  sample  obtained 
under  this  rule  only  for  the  drugs 
required  or  specifically  authorized  to  be 
tested  under  the  rule.  That  is,  an 
employer  must  test  the  sample  for  the 
five  major  drugs  listed  in  the  regulation. 
Only  if.  in  the  context  of  reasonable 
cause  testing,  the  Coast  Guard 
authorizes  testing  for  additional  Drug  X 
under  49  CFR  Part  40  (an  approval 
which  would  be  granted  only  after 
consultation  with  the  Department  of 
Health  and  Human  Services,  and  only 
on  the  basis  of  a  DHHS-established 
testing  protocol  and  positive  threshold) 
may  the  employer  also  test  the  sample 
for  that  drug. 

Absent  such  an  approval,  if  the 
employer  wants  to  test,  in  addition,  for 
Drug  Y,  the  employer  must  obtain  a 
second  sample  from  the  employee.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  these  regulations. 
The  employer  must  base  its  request  for 
the  second  sample  on  whatever  other 
legal  authority  is  available,  since  the 
employer  cannot  rely  on  the  Coast 
Guard  regulation  as  the  basis  for  the 
request. 

Section  16.105  dehnes  several  terms 
utilized  in  Part  16. 

"Chemical  test"  is  defined  in  broad 
enough  terms  to  describe  virtually  any 
type  of  chemical  test.  Although  these 
final  rules  authorize  only  certain 
chemical  tests  of  urine,  blood  and 
breath  to  determine  evidence  of 


dangerous  drug  or  alcohol  use.  the 
definition  is  written  to  allow  for  the 
acceptance  of  other  types  of  tests  as 
they  are  proven  to  be  satisfactory. 

"Commitment  of  employment"  is 
defined  to  mean  the  proof  of 
employment  required  by  46  CFR  12.25-5. 

"Crewmember",  as  used  in  this  part, 
is  an  important  term  as  it  defines  vessel 
personnel  to  whom  the  regulations  of 
this  part  apply.  The  intent  of  these 
regulations  is  to  chemically  test  all 
Individuals  engaged  or  employed  aboard 
a  vessel  who  perform  duties  which 
directly  affect  the  safety  of  the  vessel  or 
its  operations.  This  definition  states  that 
anyone  aboard  a  vessel  who  is  acting 
under  the  authority  of  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  issued  under  this 
subchapter,  whether  or  not  a  member  of 
the  vessel's  crew,  is  subject  to  the 
requirements  of  this  part.  The  wording  is 
used  to  include  individuals  such  as 
federal  pilots  who  operate  aboard  a 
vessel,  but  are  technically  not  a  member 
of  the  vessel's  crew.  While  not  members 
of  the  vessel's  crew,  they  are  aboard 
serving  a  function,  albeit  temporary. 
which  can  directly  affect  the  safety  of 
the  vessel.  It  is  therefore  necessary  for 
them  to  be  subject  to  these  chemical 
testing  requirements.  The  second  part  of 
this  definition  states  that  anyone 
engaged  or  employed  to  perform  duties 
aboard  a  United  States  vessel  which  is 
required  by  law  or  regulation  to  be 
operated  by  an  individual  holding  a 
license,  certificate  of  registry,  or 
merchant  mariner's  document  issued 
under  this  subchapter  which  directly 
affects  the  safety  of  the  vessel  or  its 
operations  is  similarly  subject  to  the 
requirements  of  this  part.  "Thus,  state 
pilots,  certain  industrial  personnel,  and 
undocumented  crewmembers  would  all 
be  subject  to  the  requirements  of  this 
part.  Certain  of  these  regulations  do  not 
apply  to  individuals  employed  aboard  a 
small  passenger  vessel  such  as  waiters, 
waitresses,  bartenders,  and  musicians 
who  have  no  duties  directly  affecting  the 
safety  of  the  vessel.  Scientific  personnel 
aboard  oceanographic  research  vessels 
and  individuals  primarily  employed  in 
the  preparation  of  fish  or  fish  products 
on  fish  processing  vessels  are  also 
excluded  from  certain  testing 
requirements. 

"Dangerous  drug"  is  defined. 

"Dangerous  drug  level"  is  defined. 

"Employer"  is  defined  to  Include  both 
marine  employers  and  sponsoring 
organizations,  as  described  below. 
Many  of  the  regulations  in  this  part  refer 
to  employers,  vice  marine  employers.  In 
such  cases,  marine  employers  may 
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utilize  sponsoring  organizations  to  fulfill 
specified  regulatory  responsibilities. 

"Fails  a  chemical  test  for  dangerous 
drugs  "  is  defined. 

Intoxicant"  is  defined  to  include  any 
form  of  alcohol,  dangerous  drug,  or 
combination  thereof. 

"Marine  employer"  is  broadly  defined 
to  mean  a  vessel's  owner,  managing 
operator,  charter,  agent,  master,  or 
person  in  charge.  Many  of  the 
regulations  in  this  part  pertain 
specifically  to  the  marine  employer. 
Who  specifically  executes  the  regulatory 
requirement  will  often  depend  on  the 
circumstances  of  a  given  situation. 
Where  doubt  exists  as  to  who  will  carry 
out  a  particular  regulatory  requirement, 
written  company  guidance  should  be 
provided. 

"Medical  Review  Officer"  is  an 
individual  designated  by  the  employer 
to  carry  out  the  duties  specified  in  46 
CFR  16.370.  This  individual  may  be 
employed  directly  by  the  employer,  or 
may  be  provided  for  as  part  of  a 
contracted  drug  testing  program. 

"Serious  marine  incident"  is  defined 
as  in  46  CFR  4.03-2. 

"Sponsoring  organization  "  is  broadly 
defined  to  include  companies, 
consortiums,  corporations,  associations, 
unions,  or  other  organizations  with 
which  marine  employers  or  their 
employees  are  associated.  Many  of  the 
regulations  in  this  part  refer  to 
employers,  vice  marine  employers.  In 
such  cases,  sponsoring  organizations 
can  be  used  to  fulfill  the  specified 
regulatory  responsibilities. 

"Vessel  owned  in  the  United  States" 
is  defined. 

Subpart  B  of  this  part  delineates  the 
type  of  required  chemical  testing. 

Section  16.201  emphasizes  that 
chemical  testing  of  personnel  must  be 
conducted.  Any  user  who  fails  a 
chemical  test  for  dangerous  drugs  is 
considered  to  be  a  user  of  dangerous 
drugs.  The  employer  or  prospective 
employer  of  an  individual  who  fails  to 
pass  a  required  chemical  test  must  deny 
that  individual  employment  in.  or 
remove  him  or  her  as  soon  as 
practicable  from  duties  which  directly 
affect  the  safety  of  the  vessel's 
navigation  or  operations.  If  an 
individual  holds  a  Hcense.  certificate  of 
registry,  or  merchant  mariner's 
document  and  fails  to  pass  a  required 
chemical  test,  the  employer  or 
prospective  employer  must  report  the 
test  results  to  the  nearest  Officer  in 
Charge.  Marine  Inspection.  The 
individual  will  then  be  subject  to 
suspension  and  revocation  proceedings 
against  his  or  her  Hcense.  certificate  of 
registry,  or  merchant  mariner's 
document  under  48  CFR  Part  5. 


Paragraph  (e)  of  this  section  permits 
individuals  who  have  failed  a  required 
chemical  test  to  be  rehired,  provided 
requirements  outlined  elsewhere  in  the 
regulations  have  been  fulfilled. 

Section  16.205  establishes  a  graduated 
implementation  scale  for  employers  to 
come  into  compliance  with  the 
requirements  of  this  part.  A  graduated 
scale  is  provided  to  allow  smaller 
employers  time  to  form  associations  or 
other  similar  sponsoring  organizations, 
if  they  so  choose,  to  oversee  certain 
testing  aspects  required  by  these 
regulations  and  enable  them  to  obtain 
reduced  group  testing  rates  at  certified 
testing  laboratories. 

Marine  employers  who  employ  more 
than  50  employees  subject  to  the 
requirements  of  this  part  are  given  six 
months  after  the  effective  date  of  this 
rule  to  implement  a  pre-employment 
testing  program  and  one  year  to 
implement  the  remainder  of  the  drug 
testing  program. 

Marine  employers  who  employ  from 
11  to  50  employees  subject  to  the 
requirements  of  this  part  are  given  one 
year  after  the  effective  date  of  this  rule 
to  implement  the  pre-employment, 
periodic,  post-accident,  reasonable 
cause,  and  after  retiu-n  to  duty  testing 
programs.  They  must  establish  random 
testing  programs  within  two  years  after 
the  effective  date  of  this  rule. 

Marine  employers  who  employ  10  or 
fewer  employees  subject  to  the 
requirements  of  this  part  are  given  two 
years  after  the  effective  date  of  this  rule 
to  implement  a  complete  anti-drug 
program  which  fully  complies  with  these 
regulations. 

Paragraph  [d]  allows  random  testing 
programs  to  be  gradually  brought  into 
effect  over  an  extended  time  period  of 
one  year.  As  discussed  earlier  in  this 
preamble,  it  may  be  a  substantial 
burden  for  employers  to  move 
immediately  from  no  drug  testing  to  a 
50-percent  random  testing  rate.  This 
paragraph  specifies  the  graduated  steps 
which  will  be  permitted  in  the 
implementation  of  random  testing 
programs. 

Paragraph  (f)  is  written  to  clarify  that 
foreign  pilots  aboard  U.S.  vessels 
operating  in  waters  not  subject  to  the 
jurisdiction  of  the  United  States  do  not 
have  to  meet  the  testing  requirements  of 
this  part. 

Section  16.207  addresses  conflicts 
with  foreign  laws.  As  discussed 
previously  in  this  preamble,  some 
foreign  laws  may  prohibit  testing  of  their 
citizens.  This  section  delays 
implementation  of  the  testing 
requirements  of  this  part  with  respect  to 
foreign  citizens  aboard  U.S.  vessels  in 
order  that  agreements  can  be  pursued 


with  foreign  governments  to  clarify  this 
point. 

Section  16.210  requires  that  no  one  be 
engaged,  employed  or  otherwise  given  a 
commitment  of  employment  as  a 
crewmember  aboard  a  vessel  unless 
that  individual  passes  a  chemical  test 
for  dangerous  drugs.  The  burden  rests 
upon  the  marine  employer  to  ensure  that 
this  requirement  is  met.  The  pre- 
employment  test  may  be  waived  if  the 
individual  can  prove  that  he  or  she  has 
passed  a  pre-employment  or  periodic 
chemical  test  within  the  previous  six 
months  or  if  the  individual  can  prove 
that  he  or  she  has  been  subject  to  an 
accepted  random  testing  program  for  not 
less  than  twelve  months,  has  not  failed  a 
chemical  test  for  dangerous  drugs,  and 
has  not  refused  to  participate  in 
required  chemical  tests.  The  wording  of 
this  section  relieves  the  employer  of  the 
burden  of  pre-employment  testing  by 
allowing  the  hiring  of  individuals 
through  sponsoring  organizations,  e.g., 
imions,  which  conduct  pre-employment 
and  random  tests  in  accordance  with 
these  regulations  of  their  members  prior 
to  their  being  assigned  a  shipboard 
billet. 

Section  16.220  specifies  that  a 
chemical  test  for  dangerous  drugs  must 
be  conducted  whenever  a  physical 
examination  is  required  by  regulations 
contained  elsewhere  in  this  subchapter. 
If  a  physical  examination  is  required  for 
a  license  or  merchant  mariner's 
document,  the  applicant  must  provide 
the  results  of  the  chemical  test  to  the 
Coast  Guard  Regional  Examination 
Center  (REC).  When  the  regulations 
require  a  license  holder  to  undergo 
physical  examinations  on  a  periodic 
basis,  the  results  of  each  required 
chemical  test  must  be  provided  to  the 
REC  by  the  individual  at  the  time  of 
license  renewal. 

If  an  individual  can  prove  that  he  or 
she  has  passed  a  pre-employment 
chemical  test  within  the  previous  six 
months  or  if  the  individual  can  prove 
that  he  or  she  has  been  subject  to  an 
accepted  random  testing  program  for  not 
less  than  twelve  months,  has  not  failed  a 
chemical  test  for  dangerous  drugs,  and 
has  not  refused  to  participate  in 
required  chemical  tests,  a  periodic 
chemical  test  need  not  be  conducted. 

Section  16.230  requires  marine 
employers  to  provide  for  the  chemical 
testing  of  crewmembers  on  a  random 
basis.  As  has  been  discussed  previously, 
marine  employers  may  form  or 
otherwise  use  sponsoring  organizations 
to  conduct  their  random  chemical 
testing  programs. 

Employers  must  test  crewmembers  on 
a  random  basis  at  an  annual  rate  of  not 


less  than  50  percent.  Every  member  of  a 
given  population  must  have  a 
substantially  equal  chance  of  selection 
to  be  tested  on  a  scientifically  valid 
basis.  The  basis  of  selection  is  left  to  the 
employer.  Employers  may  choose  to  test 
individuals;  employers  may  choose  to 
test  entire  units.  The  important 
consideration  is  that  the  testing 
frequency  and  process  used  in  such  that 
an  individual  employee's  chances  of 
selection  remain  constant  throughout  his 
or  her  employment.  Employees  may  not 
receive  a  prewaming  of  when  they  are 
to  be  randomly  tested. 

It  is  important  to  note  that  the 
requirements  of  this  section  apply  to 
individuals  such  as  independent 
tankermen,  federal  pilots,  state  pilots, 
find  certain  industrial  personnel.  While 
not  members  of  the  vessel's  crew,  they 
are  aboard  serving  a  function,  albeit 
temporary,  which  can  directly  affect  the 
safety  of  the  vessel  or  its  operations.  It 
is  therefore  necessary  for  them  to  be 
subject  to  these  chemical  testing 
requirements.  Because  such  individuals 
commonly  woric  for  or  through  "third 
parties",  e.g..  pilot's  associations  or 
drilling  companies,  and  are  not  properly 
employees  of  the  marine  employer,  it  is 
incumbent  upon  the  marine  employer  to 
ensure  that  these  individuals  are  either 
tested  under  programs  established  by 
their  employer  or  association,  or  are 
tested  under  the  marine  employer's 
established  program. 

Paragraph  (d)  forbids  anyone  from 
serving  as  master,  operator,  or  person  in 
charge  on  a  vessel  in  a  position  for 
which  a  Ucense  or  merchant  mariner's 
document  is  required  unless  all 
crewmembers  are  subject  to  the  random 
testing  requirements  of  this  section. 
Doing  so  could  result  in  suspension  and 
revocation  proceedings  being  initiated 
against  the  individual.  This  change  was 
made  because  it  is  unreasonable  to 
expect  that  all  holders  of  licenses  or 
merchant  mariner's  documents  aboard  a 
vessel  be  cognizant  of  who  is  and  who  is 
not  in  compliance  with  the  testing 
procedures  of  this  section.  The  master, 
operator,  or  person  in  charge,  however, 
should  be. 

Section  16.240  requires  that  all 
individuals  directly  involved  in  a  serious 
marine  incident  be  chemically  tested  for 
the  presence  of  dangerous  drugs  and 
alcohol  in  accordance  with  the 
requirements  of  46  CFR  4.06. 

Section  16.250  requires  an  employer  to 
chemically  test  crewmembers  for 
dangerous  drug  use  when  there  is 
reasonable  cause  to  suspect  such  usage. 
The  decision  to  test  in  such 
circumstances  should  be  based  on  the 
observation  and  concurrence  of  two 
persons  in  supervisory  positions. 


wherever  practicable.  Whenever  such 
testing  is  conducted,  it  shall  be  logged  in 
the  vessel's  official  log  book,  if  one  is 
required.  If  an  indiv  idual  refuses  to 
submit  or  cooperate  in  the 
administration  of  a  timely  chemical  test 
when  directed  to  do  so.  this  fact  shall 
also  be  entered  in  the  vessel's  official 
log  book.  In  the  case  of  licensed  or 
documented  personnel,  this  will  subject 
the  individual  to  suspension  and 
revocation  proceeding  under  46  CFR 
Part  5. 

Section  16.260  requires  employers  to 
maintain  records  of  chemical  tests 
performed.  These  records  must  be 
sufficient  to  provide  evidence  of  the 
results  of  chemical  tests  of 
crewmembers  to  satisfy  §S  16.210(b)  and 
16.220(b).  Additionally,  the  records  must 
be  sufficiently  detailed  so  as  to  permit 
collection  and  analysis  of  the 
effectiveness  of  the  testing  programs. 
Negative  report  records  must  be 
retained  for  one  year.  Positive  report 
rcords  must  be  maintained  for  five 
years.  These  records  must  be  made 
available  to  Coast  Guard  officials  upon 
request. 

Subpart  C  establishes  the  standards 
to  be  met  when  chemically  testing  for 
dangerous  drugs. 

Section  16.301  requires  that  drug 
testing  programs  subject  to  this  part  be 
conducted  in  a  maimer  consistent  with 
49  CFR  Part  40,  Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs.  These  regulations  are  based 
upon  "Mandatory  Guidelines  for  Federal 
Woricplace  Drug  Testing  Programs," 
developed  by  the  Department  of  Health 
and  Human  Services  (DHHS 
Guidelines).  These  were  published  in  the 
Federal  Register  on  April  11, 198a  This 
section  cautions  readers  that  the 
regulations  in  this  subpart  are 
summaries  of  the  requirements 
contained  in  49  CFR  Part  40.  In 
establishing  specific  procedures  to  carry 
out  the  requirements  of  this  part,  those 
regulations  should  be  consulted. 

Section  16.310  provides  the  employer 
with  general  guidance  in  the 
establishment  of  specimen  collection 
procedures.  It  stresses  principal  issues 
which  must  be  considered  during 
program  development  (general 
collection  site  requirements,  security  of 
the  collection  site,  access  to  the 
collection  site  by  authorized  personnel 
only,  privacy  of  individuals  providing 
specimens,  and  maintaining  the  integrity 
of  specimens  after  they  are  given). 
Specific  requirements  for  these  aspects 
of  a  testing  program  are  found  in  49  CFR 
Part  40,  and  these  regulations  should  be 
consulted  to  ensure  program  adequacy. 

Section  16.320  requires  that  a  chain  of 
custody  be  established  for  each 


specimen  provided  for  chemical  testing. 
It  is  extremely  important  that  each 
specimen  can  always  be  accounted  for, 
from  the  time  it  is  provided  through  its 
authorized  disposition.  A  properly 
established  chain  of  custody  ensures 
that  the  chances  of  a  specimen  being 
altered,  contaminated,  switched,  or  lost 
are  minimized  and  that  test  results 
provided  are,  in  actuality,  those  of  the 
indicated  specimen. 

Section  16.330  establishes  specimen 
handling  and  shipping  procedures.  The 
regulations  require  the  employer  to 
obtain  a  specimen  collection  and 
shipping  kit  to  be  used  to  collect 
specimens  and  return  them  to  the 
certified  drug  testing  laboratory.  Items 
required  to  be  provided  in  the  specimen 
collection  and  shipping  kit  are  specified. 
The  list  is  not  all-inclusive,  and 
additional  items  may  be  included  as  the 
employer  considers  necessary.  It  is 
imagined  that  the  employer  will  work 
closely  with  the  chosen  drug  testing 
laboratory  in  developing  this  kit  One 
important  feature  of  the  kit  is  the  set  of 
step-by-step  instructions  which  describe 
the  proper  procedures  to  be  followed 
during  specimen  collection,  handling, 
and  shipping.  Because  situations  are 
envisioned  where  specimen  collection 
may  be  supervised  by  personnel  not 
overly  familiar  with  these  procedures, 
the  specimen  collection  instructions 
must  be  written  in  a  manner  which  is 
easily  understandable  and  will  result  in 
the  specimens  being  properly  provided, 
stored,  handled,  and  shipped  to  the 
testing  laboratory. 

Section  16.340  requires  that 
laboratories  used  to  conduct  the 
chemical  tests  required  by  this  part  be 
DHHS  certified,  liie  burden  is  placed 
upon  the  employer  to  ensure  that  this 
requirement  is  met. 

Section  16.350  requires  that  each 
specimen  be  analyzed  in  a  maimer 
consistent  with  49  CFR  40.24.  DHHS 
certified  laboratories  will  meet  this 
requirement.  It  also  specifies  the 
dangerous  drugs  for  which  each 
specimen  must  be  tested  and  defines 
when  a  specimen  is  considered  to  have 
tested  positive.  Specimens  which 
indicate  the  presence  of  a  dangerous 
drug  in  excess  of  the  levels  established 
in  49  CFR  40.24  shall  be  reported  to  the 
Medical  Review  Officer  as  positive. 

Section  16.360  describes  the 
information  which  must  be  included  on 
each  specimen  analysis  report.  Only 
specimens  tested  as  positive  on  the 
confirmatory  test  are  to  be  listed  as 
positive  on  the  specimen  analysis 
report.  Samples  which  are  negative  on 
the  screening  test  and  specimens  which 
are  negative  on  the  confirmatory  test 
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shall  be  reported  as  negative  on  the 
specimen  analysis  report.  All  specimen 
analysis  reports  shall  be  sent  to  the 
Medical  Review  Officer  designated  by 
the  employer,  rather  than  to  the 
employer. 

Section  16.370  requires  employers  to 
designate  or  appoint  a  Medical  Review 
Officer  (MRO).  The  primary  function  of 
the  MRO  is  to  review  and  interpret  each 
confirmed  positive  test  in  order  to 
detemine  if  there  is  an  alternative 
medical  explanation  for  a  positive  test 
result.  The  MRO  may  be  employed 
directly  by  the  employer,  or  the 
provision  of  MRO  services  may  be 
contracted  as  part  of  the  drug  testing 
program.  The  MRO  verifies  positive  test 
results  through  interviews  with  the 
crewmember  who  tested  positive, 
reviews  of  the  crewmember's  medical 
history  and  biomedical  factors,  and 
verification  of  the  laboratory  report  and 
assessment.  The  MRO  may,  if  he  or  she 
considers  it  necessary,  request  the 
original  specimen  be  reanalyzed  to 
determine  the  accuracy  of  the  reported 
test  result. 

The  MRO  provides  the  final  report  to 
the  employer  or  the  employer's 
designated  agent.  The  MRO  may 
determine  there  is  a  legitimate  medical 
explanation  for  a  confirmed  positive  test 
result  that  is  consistent  with  legal  drug 
use.  In  such  cases  the  MRO  shall  report 
a  test  result  as  negative.  The  MRO  may 
conclude,  based  on  reviews  of 
laboratory  inspection  reports,  quality 
assurance  and  quality  control  data,  and 
other  drug  test  results,  that  a  particular 
drug  test  result  is  insufficient  for  further 
action.  In  such  cases  the  MRO  shall  also 
report  a  test  result  as  negative.  If  the 
MRO  determines  that  there  is  no 
legitimate  medical  explanation  for  a 
confirmed  positive  test  result  that  is 
consistent  with  legal  drug  use.  the  MRO 
shall  report  the  positive  test  result  to  the 
employer  for  further  proceedings  in 
accordance  with  the  employer's  anti- 
drug program. 

The  MRO  also  determines  when  an 
individual  who  has  failed  a  chemical 
drug  test  for  dangerous  drugs  may  return 
to  work.  The  decision  is  made  after  the 
MRO  determines  that  the  individual  is 
drug-free  and  the  risk  of  subsequent  use 
of  dangerous  drugs  by  that  person  is 
sufficiently  low  to  justify  his  or  her 
return  to  work. 

Section  16.380  mandates  that 
employers  shall  not  release  individual 
test  results  or  other  personal 
information  from  anti-drug  program 
records  except:  to  the  Coast  Guard 
where  required  by  these  regulations,  to 
specifically  identified  persons 
designated  by  the  individual  tested,  or 
personally  to  the  individual  tested. 


Subpart  D  specifies  the  requirements 
of  employee  assistance  programs. 

Section  16.401  requires  employers  to 
provide  an  Employee  Assistance 
Program  (EAP)  for  all  crewmembers. 
The  employer  may  establish  the  EAP  as 
part  of  its  internal  persormel  service 
program  or  the  employer  may  contract 
with  an  entity  that  will  provide  EAP  to  a 
crewmember.  The  EAP  must  contain  an 
education  program  and  a  training 
program  for  all  personnel.  At  least  60 
minutes  of  EAP  training  must  be 
provided  for  each  supervisor. 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291.  However,  they  are  considered  to 
be  significant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11304; 
February  26. 1979)  because  they  initiate 
a  substantial  regulatory  program. 

The  Coast  Guard  has  prepared  and 
placed  in  the  rulemaking  docket  a  final 
regulatory  evaluation  addressing  the 
economic  impact  of  these  rules.  It  may 
be  inspected  or  copied  at  the  Marine 
Safety  Council.  Room  3600.  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW..  Washington.  DC  20593- 
0001,  from  8:00  a.m.  to  3:00  p.m. 

Regulatory  Evaluation 

The  Coast  Guard  has  developed  a 
final  regulatory  impact  analysis  and 
placed  it  in  the  docket.  As  previously 
stated,  the  estimated  overall  cost  of 
implementing  these  regulations  will  be  a 
maximum  of  $9.22  million  during  the 
third  year  of  implementation  to  a 
constantly  recurring  aimual  cost  of  $7.20 
million  after  the  fifth  year.  Although 
revisions  to  the  vessel  casualty 
reporting  program  have  recently  been 
effected,  existing  data  does  not  readily 
identify  drug-related  casualties. 
Therefore,  the  Coast  Guard  has  not 
estimated  the  total  cost  benefits  of  this 
rulemaking.  However,  the  following 
must  be  kept  in  mind. 

In  1984  there  were  approximately  2300 
commercial  vessel  casualties  (excluding 
fishing  vessels),  resulting  in  $237  million 
in  damages  and  68  deaths.  Of  these. 
1133  of  the  accidents  were  directly 
attributable  to  personnel-related  causes, 
i.e.  carelessness,  misjudgment.  etc.. 
resulting  in  $77  million  in  damages  and 
29  deaths.  (It  should  be  noted  that  these 
statistics  do  not  include  persormel 
deaths  or  injuries  which  were  not 
associated  with  vessel  accidents.) 
According  to  a  1987  NIDA  report  on  . 
Strategic  Planning  for  Workplace  Drug 
Abuse  Programs,  abusers  of  drugs  and 
alcohol  have  3.6  times  as  many 
accidents  in  comparison  to  other 


workers.  There  is  no  reason  to  believe  a 
similar  correlation  does  not  exist  in  the 
maritime  industry.  On  that  basis,  it 
would  be  reasonable  to  assume  that 
detecting  7.5  percent  drug  users  in  the 
employee  population  would  have  the 
potential  for  preventing  up  to  27  percent 
(3.8  X  7.5%)  of  the  accidents  attributable 
to  personnel-related  causes.  If  27 
percent  of  the  ^  million  in  damages 
and  29  deaths  attributable  to  personnel- 
related  causes  is  prevented  some  $20.8 
million  in  damages  and  eight  deaths 
could  be  prevented.  (Additional  savings 
would  also  be  achieved  as  a  result  of 
reduced  compensation  claims,  lower 
medical  costs,  and  less  time  lost  due  to 
sick  leave.) 

The  Coast  Guard  believes  that  if  drug 
screening  can  prevent  even  a  low 
percentage  of  accidents  through  drug 
testing  and  rehabilitation,  the  program 
will  more  than  pay  for  itself.  Using  the 
minimum  accepted  value  of  a  human  life 
of  one  million  dollars,  the  saving  of  but 
a  few  lives  annually,  along  with  reduced 
property  damage,  will  more  than  match 
the  cost  of  the  program.  This  goal  is 
believed  achievable,  given  the  success 
of  other  drug  testing  programs. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  review  of  proposed  rules  to 
assess  their  impact  on  small  business.  In 
consideration  of  the  cost  information 
discussion  under  the  regulatory 
analysis,  the  Coast  Guard  concludes 
that  this  final  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entites.  The 
Coast  Guard  has  provided  viable 
alternatives  for  small  employers  to 
adopt  which  would  reduce  the  cost  of 
compliance  while  achieving  the  levels  of 
protection  sought  by  these  rules. 
Although  unit  costs  for  small  entities  for 
certain  services  required  under  these 
regulations  may  be  somewhat  higher, 
small  operators  have  the  latitude  to 
utilize  cooperative  services,  or  form 
associations,  which  will  result  in  a 
reduction  of  unit  costs.  A  regulatory 
flexibility  analysis  discussing  this  issue 
in  more  detail  has  been  placed  in  the 
docket. 

Paperwork  Reduction  Act 

This  rulemaking  contains  information 
collection  requirements  in  the  following 
sections:  Part  16,  subparts  B  and  C,  plus 
section  46  CFR  4.06.  These  collection 
requirements  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et.  seq). 
Under  S  4.06-60,  the  employer  is 
required  to  submit  a  Form  CG-2692B 


(Report  of  Required  Chemical  Drug  and 
Alcohol  Testing  Following  a  Serious 
Marine  Incident)  to  the  Coast  Guard 
whenever  personnel  are  directed  to 
provide  specimens  for  mandatory 
chemical  testing  after  the  occurrence  of 
a  serious  marine  incident.  Employers  are 
also  required  to  maintain  records  of  the 
results  of  chemical  testing  for  dangerous 
drugs  under  §  16.260. 

Federalism  Implications 

This  regulation  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  rules  affect  the  safety 
of  vessels  in  interstate  and  foreign 
commerce  and  are  directly  related  to  the 
qualifications  of  personnel  licensed  by 
the  U.S.  Coast  Guard  and  their  working 
conditions  on  vessels.  These  are  express 
statutory  responsibilities  of  the  U.S. 
Coast  Guard  and  there  are  no  similar 
State  responsibilities  or  programs  in 
these  areas. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2.I.  of  Commandant 
Instruction  M16475.1B,  they  will  have  no 
significant  environmental  impact  and 
are  categorically  excluded  from  further 
environmental  documentation. 

list  of  Subjects 

46  CFR  Part  4 

Administrative  practice  and 
procedures,  Investigations.  Accidents. 
Marine  safety.  Reporting  and 
recordkeeping  requirements.  Alcohol 
and  alcoholic  beverages.  Drugs. 

46  CFR  Part  5 

Administrative  practice  and 
procedures.  Investigations. 
Administrative  law  judge,  Investigating 
officer.  Seamen.  License.  Certificate, 
Document.  Administrative  hearings, 
Navigation  (Water),  Suspension  and 
revocation.  Marine  safety.  Alcohol  and 
alcoholic  beverages.  Drugs. 

46  CFR  Part  16 

Seamen,  Marine  safety.  Navigation 
(Water).  Alcohol  and  alcoholic 
beverages.  Drugs. 

Final  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  46,  Chapter  I.  of  the 


Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  4— [AMENDED] 

1.  The  table  of  contents  of  Part  4  is 
amended  by  adding  the  following: 


Subpart  4.06 — Mandatory  Chemical  Testing 
Following  Serious  Marine  Incidents 
Involving  Vessels  In  Commercial  Service 

4.06-1    Responsibilities  of  the  marine 

employer. 
4.06-5    Responsibilities  of  individuals 

directly  involved  in  serious  marine 

incidents. 
4.06-10    Required  specimens. 
4.06-20    Specimen  collection  requirements. 
4.06-30    Specimen  collection  in  incidents 

involving  fatalities. 
4.06-40    Specimen  handling  and  shipping. 
4.06-50    Specimen  analysis  and  follow-up 

procedures. 
4.06-60    Submission  of  reports  and  test 

results. 
***** 

2.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  43  U.S.C.  1333:  46 
U.S.C.  2103.  2306.  6101.  6301,  6305,  50  U.S.C. 
198;  49  era  1.46.  except  Subpart  4.40  for 
which  the  authority  is:  49  U.S.C.  1903(a)(1)(E); 
49  CFR  1.46. 

3.  Subpart  4.03  is  amended  by  adding 
new  §§4.03-2,  4.03-4,  4.03-5.  4.03-6,  and 
4.03-7  to  read  as  follows: 

Subpart  4.03 — Definitions 


§  4.03-2    Serious  marine  incident 

The  term  "serious  marine  incident" 
includes  the  following  events  involving 
a  vessel  in  commercial  service: 

(a)  Any  marine  casualty  or  accident 
as  defined  in  §  4.03-1  which  is  required 
by  §  4.05-1  to  be  reported  to  the  Coast 
Guard  and  which  results  in  any  of  the 
following: 

(1)  One  or  more  deaths: 

(2)  An  injury  to  a  crewmember, 
passenger,  or  other  person  which 
requires  professional  medical  treatment 
beyond  first  aid,  and,  in  the  case  of  a 
person  employed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  routine 
vessel  duties; 

(3)  Damage  to  property,  as  defined  in 
§  4.05-1  (f)  of  this  part,  in  excess  of 
$100,000; 

(4)  Actual  or  constructive  total  loss  of 
any  vessel  subject  to  inspection  under 
46  U.S.C.  3301;  or 

(5)  Actual  or  constructive  total  loss  of 
any  self-propelled  vessel,  not  subject  to 
inspection  under  46  U.S.C.  3301,  of  100 
gross  tons  or  more. 
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(b)  A  discharge  of  oil  of  10.000  gallons 
or  more  into  the  navigable  waters  of  the 
United  States,  as  defined  in  33  U.S.C. 
1321,  whether  or  not  resulting  from  a 
marine  casualty. 

(c)  A  discharge  of  a  reportable 
quantity  of  a  hazardous  substance  into 
the  navigable  waters  of  the  United 
States,  or  a  release  of  a  reportable 
quantity  of  a  hazardous  substance  into 
the  environment  of  the  United  States, 
whether  or  not  resulting  fromfi  marine 
casualty. 

§  4.03-4    Individual  directly  involved  In  a 
serious  marine  incident 

The  term"individual  directly  involved 
in  a  serious  marine  incident"  is  an 
individual  whose  order,  action  or  failure 
to  act  is  determined  to  be,  or  cannot  be 
ruled  out  as,  a  causative  factor  in  the 
events  leading  to  or  causing  a  serious 
marine  incident. 

§4.03-5    Medical  facility. 

The  term  "medical  facility"  means  an 
American  hospital,  clinic,  physician's 
office,  or  laboratory,  where  blood  and 
urme  specimens  can  be  collected 
according  to  recognized  professional 
standards. 

§  4.03-6    Qualified  medical  personnel. 

The  term  "qualified  medical 
personnel"  means  a  physician, 
physician's  assistant,  nurse,  emergency 
medical  technician,  or  other  person 
authorized  under  State  or  Federal  law  or 
regulation  to  collect  blood  and  uiine 
specimens. 

§  4.03-7    Chemical  test 

The  term  "chemical  test"  means  a 
scientifically  recognized  test  which 
analyzes  an  individual's  breath,  blood, 
urine,  sahva,  bodily  fluids,  or  tissues  for 
evidence  of  dangerous  drug  or  alcohol 
use. 

4.  Section  4.05-1  (e)  is  revised  to  read 
as  follows: 

§  4.05-1    Notice  of  marine  casualty. 

•        «        *        •        * 

(e)  Injury  which  requires  professional 
medical  treatment  beyond  first  aid  and. 
in  the  case  of  a  person  engaged  or 
employed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  routine 
vessel  duties. 


5.  A  new  Subpart  4.06  is  added  to  read 
as  follows: 
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Subpart  4.06— Mandatory  Chemical 
Testing  Fo<lowing  Seriotn  Marine 
Incidents  Involving  Vessels  In 
Commercial  Service 

§  4.06-1    Responsibilities  of  the  marine 
employer. 

(a)  At  the  time  of  occurrence  of  a 
marine  casualty,  a  discharge  of  oil  into 
the  navigable  waters  of  the  United 
States,  a  discharge  of  a  hazardous 
substance  into  the  navigable  waters  of 
the  United  States,  or  a  release  of  a 
hazardous  substance  into  the 
environment  of  the  United  States,  the 
marine  employer  shall  make  a  timely, 
good  faith  determination  as  to  whether 
the  occurrence  currently  is.  or  is  likely 
to  become,  a  serious  marine  incident. 

(b)  When  a  marine  employer 
determines  that  a  casualty  or  incident  is, 
or  is  likely  to  become,  a  serious  marine 
incident,  the  marine  employer  shall  take 
all  practicable  steps  to  have  each 
individual  engaged  or  employed  on 
board  the  vessel  who  is  directly 
involved  in  the  incident  chemically 
tested  for  evidence  of  drug  and  alcohol 
use. 

(c)  The  determination  of  which 
individuals  are  directly  involved  in  a 
serious  marine  incident  is  to  be  made  by 
the  marine  employer.  A  law 
enforcement  officer  may  determine  that 
additional  individuals  are  directly 
involved  in  the  serious  marine  incident. 
In  such  cases,  the  marine  employer  shall 
take  all  practicable  steps  to  have  these 
individuals  tested  in  accordance  with 
paragraph  (b)  of  this  section. 

(d)  The  requirements  of  this  subpart 
shall  not  prevent  vessel  personnel  who 
are  required  to  be  tested  from 
performing  duties  in  the  aftermath  of  a 
serious  marine  incident  when  their 
performance  is  necessary  for  the 
preservation  of  Hfe  or  property  or  the 
protection  of  the  environment. 

(e)  The  marine  employer  shall  ensure 
that  all  individuals  engaged  or  employed 
on  board  a  vessel  are  fully  indoctrinated 
in  the  requirements  of  this  subpart,  and 
that  appropriate  vessel  personnel  are 
trained  as  necessary  in  the  practical 
applications  of  these  requirements. 

(f)  Each  marine  employer  shaU 
implement  the  testing  requirements  of 
this  subpart  in  accordance  with  the 
implementation  schedule  provided  in  46 
CFR  18.205  and  18.207. 

§  4.06-5    Responsibilities  of  Indivkluais 
directly  involved  In  serious  marine 
incidents. 

(a)  Any  individual  engaged  or 
employed  on  board  a  vessel  who  is 
determined  to  be  directly  involved  in  a 
serious  marine  incident  shall  provide 
blood,  breath  or  urine  specimens  for 


chemical  tests  required  by  §4.06-10 
when  directed  to  do  so  by  the  marine 
employer  or  a  law  enforcement  officer. 

(b)  If  the  individual  refuses  to  provide 
blood,  breath  or  mine  specimens,  this 
refusal  shall  be  noted  on  Form  CG- 
2692B  and  in  the  vessel's  official  log 
book,  if  one  is  required. 

(c)  No  individual  may  be  forcibly 
compelled  to  provide  specimens  for 
chemical  tests  required  by  this  part; 
however,  refusal  is  considered  a 
violation  of  regulation  and  could  subject 
the  individual  to  suspension  and 
revocation  proceedings  under  Part  5  of 
this  chapter  and  removal  from  any 
duties  which  direcdy  affect  the  safety  of 
the  vessel's  navigation  or  operations. 

§4.06-10    Required  specimens. 

Each  individucd  required  to  submit  to 
chemical  testing  shall,  as  soon  as 
practicable,  provide  the  following 
specimens  for  chemical  testing: 

(a)  Urine  specimens,  collected  in 
accordance  with  S  4.06-20  and  Part  16  of 
this  Chapter. 

(b)  Blood  or  breath  specimens,  or 
both,  collected  in  accordance  with 
§  4.06-20. 

§  4.06-20    Specimen  collection 
requirements. 

(a)  All  inspected  vessels  certificated 
for  unrestricted  ocean  routes,  and  all 
inspected  vessels  certificated  for 
restricted  overseas  routes,  are  required 
to  have  on  board  at  all  times  a  breath 
testing  device  capable  of  determining 
the  presence  of  alcohol  in  a  person's 
system.  The  breath  testing  device  shall 
be  used  in  accordance  with  procedures 
specified  by  the  manufacturer. 

(b)  The  marine  employer  shall  ensure 
that  urine  specimen  collection  and 
shipping  kits  meeting  the  requirements 
of  §  16.330  of  this  part  are  readily 
available  for  use  following  serious 
marine  incidents.  The  specimen 
collection  and  shipping  kits  need  not  be 
maintained  aboard  each  vessel  if  they 
can  otherwise  be  readily  obtained 
within  24  hours  from  the  time  of  the 
occurrence  of  the  serious  marine 
incident 

(c)  The  marine  employer  shall  ensure 
that  specimens  required  by  i  4i)6-10  are 
collected  as  soon  as  practicable 
following  the  occurrence  of  a  serious 
marine  incident. 

(d)  When  obtaining  blood,  breath,  and 
urine  specimens,  the  marine  employer 
shall  ensure  that  the  collection  process 
is  supervised  by  either  qualified 
collection  personnel,  the  marine 
employer,  a  law  enforcement  officer,  or 
the  marine  employer's  representative. 

(e)  Chemical  tests  of  an  individual's 
breath  for  the  presence  of  alcohol  using 


a  breath  testing  device  may  be 
conducted  by  any  individual  trained  to 
conduct  such  tests.  Blood  specimens 
shall  be  taken  only  by  qualified  medical 
personnel. 

§  4.06-30    Specimen  collection  In  Incidents 
Invotvtng  fatalities. 

(a)  When  an  individual  engaged  or 
employed  on  board  a  vessel  dies  as  a 
result  of  a  serious  marine  incident, 
blood  and  urine  specimens  must  be 
obtained  from  the  remains  of  the 
individual  for  chemical  testing,  if 
practicable  to  do  so.  The  marine 
employer  shall  notify  the  appropriate 
local  authority,  such  as  the  coroner  or 
medical  examiner,  as  soon  as  possible, 
of  the  fatality  and  of  the  requirements  of 
this  subpart  The  marine  employer  shall 
provide  the  specimen  collection  and 
shipping  kit  and  request  that  the  local 
authority  assist  in  obtaining  the 
necessary  specimens.  When  the 
custodian  of  the  remains  is  a  person 
other  than  the  local  authority,  the 
marine  employer  shall  request  the 
custodian  to  cooperate  in  obtaining  the 
specimens  required  under  this  part 

(b)  If  the  local  authority  or  custodian 
of  the  remains  declines  to  cooperate  in 
obtaining  the  necessary  specimens,  the 
marine  employer  shall  provide  an 
explanation  of  the  circumstances  on 
Form  CG-2692B  (Report  of  Required 
Chemical  Drug  and  Alcohol  Testing 
Following  a  Serious  Marine  Incident). 

§  4.06-40    Specimen  handling  and 
shipping. 

(a)  The  marine  employer  shall  ensure 
that  blood  specimens  collected  in 
accordance  with  §§  4.06-20  and  4.06-30 
are  promptly  shipped  to  a  testing 
laboratory  qualified  to  conduct  tests  on 
such  specimens.  A  proper  chain  of 
custody  must  be  maiutained  for  each 
specimen  from  the  time  of  collection 
through  the  authorized  disposition  of  the 
specimen.  Blood  specimens  must  be 
shipped  to  the  laboratory  in  a  cooled 
condition  by  any  means  adequate  to 
ensure  delivery  within  twenty-four  (24) 
hours  of  receipt  by  the  carrier. 

(b)  The  marine  employer  shall  ensure 
that  the  urine  specimen  collection 
procedures  of  {  16.310  of  this  part  and 
the  chain  of  custody  requirements  of 

§  16.320  are  complied  with.  The  marine 
employer  shall  ensure  that  urine 
specimens  required  by  §§  4.06-20  and 
4.06-03  are  promptly  shipped  to  a 
laboratory  complying  with  the 
requirements  of  49  CFR  Part  40.  Urine 
specimens  must  be  shipped  by  an 
expeditious  means,  but  need  not  be 
shipped  in  a  cooled  condition  for 
overnight  delivery. 


§  4.06-50    Specimen  analysis  and  follow- 
up  procedures. 

(a)  Each  laboratory  will  provide 
prompt  analysis  of  specimens  collected 
under  this  subpart,  consistent  with  the 
need  to  develop  all  relevant  information 
and  to  produce  a  complete  analysis 
report, 

(b)  Reports  shall  be  sent  to  the 
Medical  Review  Officer  meeting  the 
requirements  of  40  CFR  40.27,  as 
designated  by  the  marine  employer 
submitting  the  specimen  for  testing. 
Whenever  a  urinalysis  report  indicates 
the  presence  of  a  dangerous  drug  or  drug 
metabolite,  the  Medical  Review  Officer 
shall  review  the  report  as  required  by  49 
CFR  40.27  and  submit  his  or  her  findings 
to  the  marine  employer.  Blood  test 
reports  indicating  the  presence  of 
alcohol  shall  be  similarly  reviewed  to 
determine  if  there  is  a  legitimate 
medical  explanation. 

(c)  Analysis  results  which  indicate  the 
presence  of  alcohol,  dangerous  drugs,  or 
drug  metabolites  shall  not  be  construed 
by  themselves  as  constituting  a  finding 
that  use  of  drugs  or  alcohol  was  the 
probable  cause  of  a  serious  marine 
incident, 

S  4.06-60    Submission  of  reports  and  test 
results. 

(a)  Whenever  an  individual  engaged 
or  employed  on  a  vessel  is  identified  as 
being  directly  involved  in  a  serious 
marine  incident,  the  marine  employer 
shall  complete  Form  CG-2692B  (Report 
of  Required  Chemical  Drug  and  Alcohol 
Testing  Following  a  Serous  Marine 
Incident). 

(b)  When  the  serious  marine  incident 
requires  the  submission  of  Form  CG- 
2692  (Report  of  Marine  Casualty,  Injury 
or  Death)  to  the  Coast  Guard  in 
accordance  with  §  4.05-10.  the  report 
required  by  paragraph  (a)  of  this  section 
shall  be  appended  to  Form  CG-2692. 

(c)  In  incidents  involving  discharges  of 
oil  or  hazardous  substances  as 
described  in  S  4.03-2  (b)  and  (c)  of  this 
part,  when  Form  CG-2692  is  not 
required  to  be  submitted,  the  report 
required  by  paragraph  (a)  of  this  section 
shall  be  submitted  to  the  Coast  Guard 
Officer  in  Charge,  Marine  Inspection, 
having  jurisdiction  over  the  location 
where  the  discharge  occurred  or  nearest 
the  port  of  first  arrival  following  the 
discharge. 

(d)  Upon  receipt  of  the  report  of 
chemical  test  results,  the  marine 
employer  shall  submit  a  copy  of  the  test 
results  for  each  person  listed  on  the  CG- 
2692B  to  the  Coast  Guard  Officer  in 
Charge,  Marine  Inspection  to  whom  the 
CG-2692B  was  submitted. 


PART  5— [AMENDED] 

6.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  7101.  7301,  and  7701.  50 
U.S.C.  198;  49  CFR  1.46[b). 

§5.569    [Amended] 

7.  In  §  5.569  add  to  Table  5.569  the 
following  new  offense  after 
Incompetence: 


Type  of  offense 


Range  of  order  (in 
months) 


Violation  of  Regulation: 
Refusal    to    provide    speci- 
mens for  required  chemical 
test 


12-24. 


8.  A  new  Part  16  is  added  to 
Subchapter  B  to  read  as  follows: 

PART  16— CHEMICAL  TESTING 
Subpart  A— General 

Sec. 

16.101     Purpose  of  regulations. 

16.105    Definitions  of  tenns  used  in  this  part. 

Subpart  B — Required  Chemical  Testing 

16.201     Application. 

16.205    Implementation  of  chemical  testing 

programs. 
16.207    Conflict  with  foreign  laws. 
16.210    Pre-employment  testing 

requirements. 
16.220    Periodic  testing  requirements. 
16.230    Random  testing  requirements. 
16.240    Serious  marine  incident  testing 

requirements. 
1G.250    Reasonable  cause  testing 

requirements. 
16.260    Records. 

Subpart  C— Standards  for  Chemical  Testing 
for  Dangerous  Drugs. 

16.301  Procedures  for  Transportation 
Workplace  Drug  Testing  Programs. 

16.310  General. 

16.320  Chain  of  custody. 

16.330  Specimen  handling  and  shipping. 

16.340  Test  laboratory  requirements. 

16.350  Specimen  analyses. 

16.360  Specimen  analysis  reports. 

16.370  Medical  Review  Officer. 

16.380  Release  of  information. 

Subpart  D— Employee  Assistance 
Programs. 

16.401    Employee  Assistance  Program  (EAP). 

Authority:  46  U.S.C.  2103,  3306,  7101.  7301. 
and  7701:  49  CFR  1.46. 

Subpart  A— General 

§  16.101    Purpose  of  regulations. 

(a)  The  regulations  in  this  part  provide 
a  means  to  minimize  the  use  of 
intoxicants  by  merchant  marine 


personnel  and  to  promote  a  drug  free 
and  safe  work  environment. 

(b)  These  regulations  prescribe  the 
minimum  standards,  procedures,  and 
means  to  be  used  to  test  for  the  use  of 
dangerous  drugs. 

(c)  As  part  of  a  reasonable  cause  drug 
testing  program  established  pursuant  to 
this  part  employers  may  test  for  drugs 
in  addition  to  those  specified  in  this  part 
only  with  approval  granted  by  the  Coast 
Guard  under  49  CFR  Part  40  and  for 
substances  for  which  the  Department  of 
Health  and  Human  Services  has 
established  an  approved  testing  protocol 
and  positive  threshold. 

§  16.105    Definitions  of  terms  used  In  this 
part 

"Chemical  test"  means  a  scientifically 
recognized  test  which  analyzes  an 
individual's  breath,  blood,  urine,  saliva, 
bodily  fluids,  or  tissues  for  evidence  of 
dangerous  drug  or  alcohol  use. 

"Commitment  of  employment"  means 
the  proof  of  employment  required  by  46 
CFR  12.25-5. 

"Crewmember"  means  an  individual 
who  is: 

(a)  On  board  a  vessel  acting  imder  the 
authority  of  a  license,  certificate  of 
registry,  or  merchant  mariner's 
document  issued  under  this  subchapter, 
whether  or  not  the  individual  is  a 
member  of  the  vessel's  crew;  or 

(b)  Engaged  or  employed  on  board  a 
vessel  owned  in  the  United  States  that  is 
required  by  law  or  regulation  to  engage, 
employ,  or  be  operated  by  an  individual 
holding  a  license,  certificate  of  registry, 
or  merchant  mariner's  document  issued 
under  this  subchapter,  except  the 
following: 

(1)  Individuals  primarily  employed  in 
the  preparation  of  fish  or  fish  products 
or  in  a  support  position  not  related  to 
navigation  on  a  fish  processing  vessel; 

(2)  Scientific  personnel  on  an 
oceanographic  research  vessel:  and 

(3)  Individuals  not  required  under  Part 
15  of  this  subchapter  who  have  no  duties 
which  directly  affect  the  safety  of  the 
vessel's  navigation  or  operations. 

"Dangerous  drug"  means  a  narcotic 
drug,  controlled  substance,  and 
marijuana  (as  defined  in  section  102  of 
the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  (21 
U.S.C.  802)). 

"Dangerous  drug  level"  means  the 
amount  of  traces  of  dangerous  drugs  or 
drug  metabolites  in  an  individual's 
breath,  blood,  urine,  saliva,  or  body 
fluids  or  tissues. 

"Drug  test"  means  a  chemical  test  of 
an  individual's  luine  for  evidence  of 
dangerous  drug  use. 
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"Employer"  means  a  marine  employer 
or  sponsoring  organization. 

"PaJIs  a  chemical  test  for  dangerous 
drugs  "  means  the  test  result  is  reported 
as  positive  for  the  presence  of 
dangerous  drugs  or  drug  metabolites  in 
an  individual's  system  after  a  Medical 
Review  Officer's  review  in  accordance 
with  49  CFR  40.27. 

"Intoxicant"  means  any  form  of 
alcohol,  dangerous  drug,  or  combination 
thereof. 

"Marine  employer"  means  the  owner, 
managing  operator,  charterer,  agent, 
master,  or  person  in  charge  of  a  vessel, 
other  than  recreational  vessel. 

"Medical  Review  Officer"  means  an 
individual  designated  by  the  employer 
to  carry  out  the  duties  specified  in 
5  16.370  of  this  part. 

"Serious  marine  incident"  means  an 
event  defined  in  46  CFR  4.03k-2. 

"Sponsoring  organization  "  is  any 
company,  consortium,  corporation, 
association,  union,  or  other  organization 
with  which  individuals  serving  in  the 
marine  industry,  or  their  employers,  are 
associated. 

"Vessel  owned  in  the  United  States" 
means  any  vessel  documented  or 
nimibered  under  the  laws  of  the  United 
States;  and  any  vessel  owned  by  a 
citizen  of  the  United  States  that  is  not 
documented  or  numbered  by  any  nation. 

Subpart  B— Required  Ctienttcal  Testing 

S  16.201    Application. 

(a)  Chemical  testing  of  personnel  most 
be  conducted  as  required  by  this 
subpart. 

(b)  If  an  individual  fails  a  chemical 
test  for  dangerous  drugs  under  this  part, 
the  individual  will  be  presumed  to  be  a 
user  of  dangerous  drugs. 

(c)  If  an  individual  holding  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  fails  a  chemical  test 
for  dangerous  drugs,  the  individual's 
employer  or  prospective  employer  shall 
report  the  test  results  in  writing  to  the 
nearest  Coast  Guard  Officer  in  Charge. 
Marine  Inspection  (OCMI).  The 
individual  shall  be  denied  employment 
as  a  crewmember  or  removed  from 
duties  which  directly  affect  the  safety  of 
the  vessel's  navigation  or  operations  as 
soon  as  practicable  and  shall  be  subject 
to  suspension  and  revocation 
proceedings  against  his  or  her  license, 
certificate  of  registry,  or  merchant 
mariner's  document  under  46  CFR  Part  5. 

(d)  If  an  individual  who  does  not  hold 
a  license,  certificate  of  registry,  or 
merchant  mariner's  document  fails  a 
chemical  test  for  dangerous  drugs,  the 
individual  shall  be  denied  employment 
as  a  crewmember  or  removed  from 
duties  which  directly  affect  the  safety  of 


the  vessel's  navigation  or  operations  as 
soon  as  practicable. 

(e)  An  individual  who  has  failed  a 
required  chemical  test  for  dangerous 
drugs  may  not  be  reemployed  aboard  a 
vessel  until  the  requirements  of 
5  16.370(d)  of  this  part  and  46  CFR  Part 
5,  if  applicable,  have  been  satisfied. 

§  16.205    Implementation  of  cttemical 
testing  programs. 

(a)  Each  employer  who  employs  more 
than  50  employees  required  to  be  tested 
under  this  part  shall  implement  the  pre- 
employment  testing  program  required  in 
§  16.210  not  later  than  June  21, 1989.  All 
other  employer  testing  programs 
required  by  this  part  shall  be 
implemented  not  later  than  December 
21. 1989. 

(b)  Each  employer  who  employs  from 
11  to  50  employees  required  to  be  tested 
under  this  part  shall  implement  the  pre- 
employment,  serious  marine  incident, 
and  reasonable  cause  testing  programs 
required  by  this  part  not  later  than 
December  21, 1989.  The  random  testing 
programs  required  by  S  16.230  of  this 
part  shall  be  implemented  not  later  than 
December  21. 1990. 

(c)  Each  employer  who  employs  10  or 
fewer  employees  required  to  be  tested 
under  this  part  shall  implement  the 
employer  testing  programs  required  by 
this  part  not  later  than  December  21, 
1990. 

(d)  During  the  first  12  months 
following  the  institution  of  random  drug 
testing  pursuant  to  this  section,  an 
employer  shall  meet  the  following 
conditions: 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period; 

(2)  The  last  test  collection  during  the 
year  is  conducted  at  an  armualized  rate 
of  50  percent;  and 

(3)  The  total  number  of  tests 
conducted  during  the  12  months  is  equal 
to  at  least  25  percent  of  the  covered 
population. 

(e)  The  periodic  testing  requirements 
of  S  16.220  apply  to  physical 
examinations  performed  after  December 
21. 1990. 

(0  When  a  vessel  owned  in  the  United 
States  is  operating  in  waters  that  are  not 
subject  to  the  jurisdiction  of  the  United 
States,  the  testing  requirements  of 
§S  16.210  and  16.230  do  not  apply  to  a 
citizen  of  a  foreign  country  engaged  or 
employed  as  pilot  in  accordance  with 
the  laws  or  customs  of  that  foreign 
country. 

(g)  Upon  written  request  of  an 
employer.  Commandant  (G-MMI)  will 
review  the  employer's  chemical  testing 
program  to  determine  compliance  with 
the  provisions  of  this  part. 


§  16.207    Conflict  with  torsign  laws. 

(a)  This  part  shall  not  apply  to  any 
person  for  whom  compliance  with  this 
part  would  violate  the  domestic  laws  or 
policies  of  another  country. 

(b)  This  part  is  not  effective  until 
January  1. 1990.  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  this  part 
raises  questions  of  compatibility  with 
that  country's  domestic  laws  or  policies. 
On  or  before  December  1. 1989,  the 
Commandant  shall  issue  any  necessary 
amendment  resolving  the  applicability 
of  this  part  to  such  person  on  and  after 
January  1, 1990. 

§  16.210    Pre-employment  testing 
requirement*. 

(a)  No  marine  employer  shall  engage, 
employ,  or  otherwise  give  a  commitment 
of  employment  to,  any  individual  to 
serve  as  a  crewmember  unless  the 
individual  passes  a  chemical  test  for 
dangerous  drugs  for  that  employer. 

(b)  The  individual  is  not  required  to 
undergo  the  pre-employment  test 
required  by  paragraph  (a)  of  this  section 
if  the  individual  provides  satisfactory 
evidence  that  he  or  she  has: 

(1)  Passed  a  pre-employment  test  for 
the  marine  employer  or  another 
employer,  or  a  periodic  chemical  test  for 
dangerous  drugs,  within  the  previous  six 
months;  or 

(2)  Been  subject  to  a  random  testing 
program  meeting  the  criteria  of  i  18.230 
of  this  part  during  the  previous  twelve 
months,  has  not  failed  a  chemical  test 
for  dangerous  drugs,  and  has  not  refused 
to  participate  in  required  chemical  tests. 

§  16.220    Periodic  testing  requirements. 

(a)  Whenever  a  physical  examination 
is  required  for  an  individual  by  this 
subchapter,  a  chemical  test  for 
dangerous  drugs  must  be  included  as  a 
part  of  the  physical  examination.  If  a 
physical  examination  is  required  for  a 
license  or  merchant  mariner's  document 
application,  the  applicant  shall  provide 
the  results  of  the  chemical  test 
administered  as  part  of  the  physical 
examination  to  the  Coast  Guard 
Regional  Examination  Center  (REC).  For 
those  individuals  required  by  this 
subchapter  to  receive  physical 
examinations  on  a  periodic  basis,  the 
individual  shall  provide  the  result  of 
each  required  chemical  test  to  the  REC 
at  the  lime  the  individual  applies  for  a 
renewal  of  his  or  her  license.  Only  the 
results  of  those  chemical  tests  taken 
since  the  individual's  most  recent 
license  renewal  need  be  submitted. 

(b)  The  individual  is  not  required  to 
undergo  the  periodic  chemical  test 
required  by  paragraph  (a)  of  this  section 


if  the  individual  provides  satisfactory 
evidence  that  he  or  she  has: 

(1)  Passed  a  pre-employment  or  a 
periodic  chemical  test  for  dangerous 
drugs  within  the  previous  six  months;  or 

(2)  Been  subject  to  a  random  testing 
program  meeting  the  criteria  of  5  16.230 
of  this  part  during  the  previous  twelve 
months,  has  not  failed  a  chemical  test 
for  dangerous  drugs,  and  has  not  refused 
to  participate  in  required  chemical  tests. 

§  16.230    Random  testing  requirements. 

(a)  Marine  employers  shall  provide  for 
the  selection  of  crewmembers  for 
chemical  testing  for  dangerous  drugs  on 
a  random  basis.  Random  selection  of 
individual  crewmembers  means  that 
every  member  of  a  given  population  has 
a  substantially  equal  chance  of  selection 
on  a  scientifically  valid  basis.  The 
testing  frequency  and  selection  process 
shall  be  such  that  an  employee's  chance 
of  selection  continues  to  exist 
throughout  his  or  her  employment. 
Random  selection  may  be  accomplished 
by  periodically  selecting  one  or  more 
vessels  and  testing  all  crewmembers 
aboard,  provided  each  vessel  subject  to 
the  marine  employer's  test  program 
remains  equally  subject  to  selection. 

(b)  Marine  employers  may  form  or 
otherwise  use  sponsoring  organizations, 
or  may  use  contractors,  to  conduct  the 
random  chemical  testing  programs 
required  by  this  part. 

(c)  Each  marine  employer  shall  ensure 
that  crewmembers  are  tested  on  a 
random  basis  at  an  annual  rate  of  not 
less  than  50  percent. 

(d)  An  individual  may  not  be  engaged 
or  employed,  including  self  employment, 
on  a  vessel  in  a  position  as  master, 
operator,  or  person  in  charge  for  which  a 
license  or  merchant  mariner's  document 
is  required  by  law  or  regulation  unless 
all  crewmembers  are  subject  to  the 
random  testing  requirements  of  this 
section. 

§  16.240    Serious  marine  incident  testing 
requirements. 

The  marine  employer  shall  ensure  that 
all  persons  directly  involved  in  a  serious 
marine  incident  are  chemically  tested 
for  evidence  of  dangerous  drugs  and 
alcohol  in  accordance  with  the 
requirements  of  46  CFR  4.06. 

§  16.250    Reasonable  cause  testing 
requirements. 

(a)  The  marine  employer  shall  require 
any  crewmember  engaged  or  employed 
on  board  a  vessel  owned  in  the  United 
States  that  is  required  by  law  or 
regulation  to  engage,  employ  or  be 
operated  by  an  individual  holding  a 
license,  certificate  of  registry,  or 
merchant  mariner's  document  issued 


under  this  subchapter,  who  is 
reasonably  suspected  of  using  a 
dangerous  drug  to  be  chemically  tested 
for  dangerous  drugs. 

(b)  The  marine  employer's  decision  to 
test  must  be  based  on  a  reasonable  and 
articulable  belief  that  the  individual  has 
used  a  dangerous  drug  based  on  direct 
observation  of  specific, 
contemporaneous  physical,  behavioral, 
or  performance  indicators  of  probable 
use.  Where  practicable,  this  belief 
should  be  based  on  the  observation  of 
the  individual  by  two  persons  in 
supervisory  positions. 

(c)  When  the  marine  employer 
requires  testing  of  an  individual  under 
the  provisions  of  this  section,  the 
individual  must  be  informed  of  that  fact 
and  directed  to  provide  a  urine 
specimen  as  soon  as  practicable.  This 
fact  shall  be  entered  in  the  vessel's 
official  log  book,  if  one  is  required. 

(d)  If  an  individual  refuses  to  provide 
a  urine  specimen  when  directed  to  do  so 
by  the  employer  under  the  provisions  of 
this  section,  this  fact  shall  be  entered  in 
the  vessel's  official  log  book,  if  one  is 
required. 

§  16.260    Records. 

(a)  Employers  shall  maintain  records 
of  chemical  tests  which  the  Medical 
Review  Officer  reports  as  "positive"  for 
a  period  of  a  least  5  years  and  shall 
make  these  records  available  to  Coast 
Guard  officials  upon  request  Records  of 
tests  reported  as  "negative"  shall  be 
retained  for  one  year. 

(b)  The  records  shall  be  sufficient  to: 

(1)  Satisfy  the  requirements  of 

§§  16.210[b)  and  16.220(b)  of  this  part. 

(2)  Identify  the  total  number  of 
individuals  chemically  tested  annually 
for  dangerous  drugs  in  each  of  the 
categories  of  testing  required  by  this 
part  including  the  annual  number  of 
individuals  failing  chemical  tests  and 
the  number  and  types  of  drugs  for  which 
individuals  tested  positive. 

Subpart  C — Standards  for  Chemical 
Testing  for  Dangerous  Drugs 

§  16.301     Procedures  for  Transportation 
Workplace  Drug  Testing  Programs. 

Drug  testing  programs  subject  to  this 
part  shall  be  conducted  in  accordance 
with  49  CFR  Part  40.  Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs.  This  subpart  summarizes 
requirements  fgr  drug  testing  programs 
contained  in  tlTose  regulations.  Those 
regulations  should  be  consulted  to 
determine  the  specific  procedures  which 
must  be  established  and  utilized.  Drug 
testing  programs  required  by  this  part 
shall  use  only  drug  testing  laboratories 


certified  by  the  Department  of  Health 
and  Human  Services  (DHHS). 

§16.310    General. 

(a)  Collection  site.  The  employer  shall 
ensure  that  the  collection  site  is 
adequate  to  provide  for  the  collection, 
security,  temporary  storage,  and 
shipping  of  specimens  to  a  certified  drug 
testing  laboratory. 

(b)  Security.  Procedures  shall  provide 
for  the  collection  site  to  be  secure. 
Collection  sites  dedicated  solely  for 
specimen  collection  must  be  secure  at 
all  times.  Collection  sites  which  are  not 
dedicated  solely  for  specimen  collection 
must  be  secured  during  specimen 
collection. 

(c)  Access  to  authorized  personnel 
only.  No  unauthorized  personnel  shall 
be  permitted  in  any  part  of  a  collection 
site  when  specimens  are  collected  nor 
shall  unauthorized  personnel  be  allowed 
access  to  stored  specimens. 

(d)  Privacy.  Procedures  for  collecting 
urine  specimens  shall  allow  for 
individual  privacy  unless  there  is  reason 
to  believe  tfiat  a  particular  individual 
may  alter  or  substitute  the  specimen  to 
be  provided. 

(e)  Integrity  of  specimens.  Collection 
site  personnel  shall  take  precuations  to 
ensure  that  each  specimen  is  not 
adulterated  or  diluted  during  the 
collection  process. 

§16.320    Cham  of  custody. 

(a)  A  chain  of  custody  for  each 
specimen  to  be  chemically  tested  shall 
be  established  and  maintained  from  the 
time  of  specimen  collection  through  the 
testing  of  the  specimen. 

(b)  If  a  specimen  is  not  immediately 
prepared  for  shipment,  it  shall  be 
safeguarded  during  temporary  storage. 

(c)  Every  effort  shall  be  made  to 
minimize  the  number  of  persons 
handling  specimens. 

§  16.330    Specimen  handling  and  shipping. 

(a)  The  employer  shall  obtain  a 
specimen  collection  and  shipping  kit  to 
be  used  to  collect  specimens  and  ship 
them  to  the  certified  drug  testing 
laboratory. 

(b)  The  specimen  collection  and 
shipping  kit.  as  required  by  49  CFR  Part 
40.  shall  contain: 

(1)  Plastic  urine  specimen  bottles  in  a 
sufficient  quantity  to  accommodate  the 
people  to  be  tested: 

(2)  Means  for  sealing  and  identifying 
specimen  bottles; 

(3)  Chain  of  custody  forms; 

(4)  A  set  of  step-by-step  instructions 
which  describe  the  proper  procedures  to 
be  followed  during  specimen  collection, 
handling,  and  shipping;  and 
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(5)  Shipping  materials. 

(c)  The  marine  employer  shall  ensure 
that  specimens  are  promptly  shipped  to 
a  certified  testing  laboratory  meeting  the 
requirements  of  §  16.340.  Chain  of 
custody  documents  must  accompany 
each  specimen  from  the  time  of 
specimen  collection  through  shipment  to 
and  testing  by  the  laboratory. 

(d)  Specimens  shall  be  shipped  by  an 
expeditious  means. 

§  16.340    Test  laboratory  requirements. 

(a)  The  employer  shall  ensure  that  all 
chemical  testing  for  dangerous  drugs 
required  by  this  part  is  conducted  by  a 
DHHS  certified  laboratory. 

(b)  The  laboratory  shall  meet  the 
requirements  of  49  CFR  Part  40. 

§  16.350    Specimen  analysis. 

(a)  Each  specimen  shall  be  analyzed 
in  accordance  with  49  CFR  40.24,  which 
requires  testing  for: 

(1}  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Phencyclidine  (PCP);  and 

(5)  Amphetimines. 

(b)  A  specimen  which  indicates  the 
presence  of  a  dangerous  drug  at  a  level 
equal  to  or  exceeding  the  levels 
established  in  49  CFR  40.24  is  reported 
to  the  Medical  Review  Officer  as 
positive. 

§  16.360    Specimen  analysis  reports. 

(a)  The  laboratory  shall  report  all  test 
results  as  required  by  49  CFR  40.24(g). 
Reports  are  made  within  an  average  of 
five  days  after  receipt  of  a  specimen  by 
the  laboratory. 

(b)  The  laboratory  reports  as  negative 
all  specimens  which  are  negative  on  the 
initial  test  or  negative  on  the 
confirmatory  test.  Only  specimens 
confirmed  positive  are  reported  positive 
to  the  Medical  Review  Officer  for  a 
specific  drug  or  drug  metabolite. 


§  16.370    Medical  review  officer. 

(a)  The  employer  shall  designate  or 
appoint  a  Medical  Review  Officer 
(MRO)  meeting  the  qualifications  of  49 
CFR  40.27.  If  the  employer  does  not  have 
a  qualified  individual  or  staff  to  serve  as 
MRO,  the  employer  may  contract  for  the 
provision  of  MRO  services  as  part  of  its 
drug  testing  program. 

(b)  The  MRO  shall  review  and 
interpret  each  confirmed  positive  test 
result  in  accordance  with  49  CFR  40.27. 

(c)  If  the  MRO  verifies  a  laboratory 
confirmed  positive  report,  the  MRO 
shall  report  the  positive  test  result  to  the 
employer  or  the  employers's  designated 
agent. 

(d)  Before  an  individual  who  has 
failed  a  required  chemical  test  for 
dangerous  drugs  may  return  to  work 
aboard  a  vessel,  the  MRO  shall 
determine  that  the  individual  is  drug- 
free  and  the  risk  of  subsequent  use  of 
dangerous  drugs  by  that  person  is 
sufficiently  low  to  justify  his  or  her 
return  to  work.  In  addition,  the 
individual  shall  agree  to  be  subject  to 
increased,  unannounced  testing  for  a 
period  as  determined  by  the  MRO  of  up 
to  60  months. 

§  16.380    Release  of  information. 

(a)  Except  as  provided  for  in  this  part 
and  in  §  4.06-60  of  this  chapter,  an 
employer  shall  not  release  individual 
test  results  or  other  personal 
information  for  anti-drug  program 
records. 

(b)  Individual  results  from  drug  tests 
required  by  this  part  may  be  released  if 
the  individual  tested  signs  a  specific 
authorization  for  the  release  of  the 
results  to  an  identified  person. 

(c)  Nothing  in  this  section  shall 
prevent  an  individual  tested  under  this 
part  from  obtaining  the  results  of  that 
test. 


Subpaii  D — Employee  Assistance 
Programs 

§  16.401    Employee  Assistance  Program 
(EAP). 

The  employer  shall  provide  an 
Employee  Assistance  Program  (EAP)  for 
all  crewmembers.  The  employer  may 
establish  the  EAP  as  a  part  of  its 
internal  personnel  services  or  the 
employer  may  contract  with  an  entity 
that  will  provide  EAP  services  to  a 
crewmember.  Each  EAP  must  include 
education  and  training  on  drug  use  for 
crewmembers  and  the  employer's 
supervisory  personnel  as  provided 
below: 

(a)  EAP  education  program:  Each  EAP 
education  program  must  include  at  least 
the  following  elements:  display  and 
distribution  of  informational  material; 
display  and  distribution  of  a  community 
service  hot-line  telephone  number  for 
crewmember  assistance,  and  display 
and  distribution  of  the  employer's  policy 
regarding  drug  and  alcohol  use  in  the 
workplace. 

(b)  EAP  training  program:  An  EAP 
training  program  must  be  conducted  for 
the  employer's  crewmembers  and 
supervisory  personnel.  The  training 
program  must  include  at  least  the 
following  elements:  the  effects  and 
consequences  of  drug  and  alcohol  use 
on  personal  health,  safety,  and  work 
environment;  the  manifestations  and 
behavioral  cues  that  may  indicate  drug 
and  alcohol  use  and  abuse;  and 
documentation  of  training  given  to 
crewmembers  and  the  employer's 
supervisory  personnel.  Supervisory 
personnel  must  receive  at  least  60 
minutes  of  training. 

November  14, 1988. 

Clyde  T.  Lusk,  Jr.. 

Vice  Admiral,  U.S.  Coast  Guard  Acting 

Commandant. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

[RSPA  Docket  No.  PS-102] 
RIN  2137-AB54 

Control  of  Drug  Use  In  Natural  Gas, 
Liquefied  Natural  Gas,  and  Hazardous 
Liquid  Pipeline  Operations 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

summary:  This  final  rule  sets  forth 
regulations  to  require  operators  of 
pipeline  facilities,  other  than  master 
meter  systems,  used  for  the 
transportation  of  natural  gas  or 
hazardous  liquids  and  operators  of 
liquefied  natural  gas  (LNG]  facilities  to 
have  an  anti-drug  program  for 
employees  who  perform  certain 
sensitive  safety-related  functions 
covered  by  the  pipeline  safety 
regulations.  Testing  under  these  rules 
will  be  conducted  prior  to  employment, 
after  an  accident,  randomly,  and  on  the 
basis  of  reasonable  cause.  In  addition, 
these  regulations  require  that  an 
operator  provide  an  Employee 
Assistance  Program  (EAP)  for 
conducting  education  and  training 
regarding  the  effects  and  consequences 
of  drug  use.  The  rules  are  intended  to 
ensure  a  drug-free,  and  hence  safer, 
pipeline  operations  environment. 

DATES:  Effective  Date:  This  rule  will  be 
effective  December  21, 1988. 

Operators  with  more  than  50 
employees  subject  to  drug  testing  do  not 
have  to  begin  the  drug  testing  required 
by  this  final  rule  until  December  21, 
1989,  and  operators  with  50  or  fewer 
such  employees  do  not  have  to  begin  to 
conduct  the  program  until  April  23, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Cesar  De  Leon,  Assistant  Director  for 
Regulation,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590,  (202)  366-1640. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8, 1988,  RSPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(53  FR  25892)  entitled  "Control  of  Drug 
Use  in  Natural  Gas,  Liquefied  Natural 
Gas  and  Hazardous  Liquid  Pipeline 
Operations."  This  NPRM  proposed  to 
require  operators  of  pipeline  facilities 
(including  LNG  facilities  but  excluding 


master  meter  systems)  used  for  the 
transportation  of  natural  gas  or 
hazardous  liquids  to  have  an  anti-drug 
program  for  employees  who  perform 
sensitive  safety-  and  security-related 
functions.  The  NPRM  invited  comments 
from  the  public  on  these  proposed  rules 
and  73  written  comments  were  received 
by  the  end  of  the  comment  period  on 
September  6, 1988.  These  comments  are 
in  the  public  docket  and  have  been 
reviewed  in  the  development  of  the  final 
rule. 

The  RSPA  held  public  hearings  on 
these  proposed  regulations  on  August 
17, 1988.  in  Irving,  Texas,  and  on 
September  6, 1988.  in  Washington.  DC. 
Twenty-six  persons  testified  at  these 
hearings  and  the  testimony  was 
recorded  by  a  court  reporter.  The 
transcripts  of  the  hearings  and  any 
statements  or  other  material  submitted 
at  the  hearings  are  in  the  public  docket 
and  have  been  reviewed  in  the 
development  of  the  final  rule. 

The  NPRM  proposed  that  this 
regulation  would  be  included  in  Part  192, 
193,  or  195,  as  appropriate.  In  response 
to  a  few  commenters  who  suggested  that 
drug  testing  regulations  should  not  be 
included  with  those  commodity-specific 
regulations,  the  RSPA  has  adopted  a 
new  Part  199  specifically  for  these 
regulations. 

Drug  Testing  Program  Guidelines.  In 
the  NPRM  for  this  rule,  RSPA  proposed 
that  all  drug  testing  take  place  in 
accordance  with  the  "Mandatory 
Guidelines  for  Federal  Drug  Testing 
Programs"  of  the  Department  of  Health 
and  Human  Services  (DHHS)  (53  FR 
11970;  April  11, 1988).  These  guidelines 
describe  the  collection  and  testing 
procedures  applicable  to  all  drug  testing 
in  the  federal  government,  and  they 
include  safeguards  for  the  accuracy  and 
privacy  of  testing. 

The  DOT  has  determined  that  certain 
modifications  of  the  DHHS  Guidelines 
are  appropriate  in  the  context  of  this 
and  other  DOT  operating  administration 
drug-free  workplace  regulations.  The 
result  is  the  DOT  Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs.  These  "DOT  Procedures"  are 
intended  to  preserve,  to  the  greatest 
extent  practicable,  the  important 
safeguards  provided  by  the  DHHS 
Guidelines. 

The  Office  of  the  Secretary  of  the 
Department  of  Transportation  is 
publishing  elsewhere  in  today's  Federal 
Register  an  Interim  Final  Rule  and 
request  for  comments  entiUed, 
Procedures  for  Transportation 
Workplace  Drug  Testing  Programs. 
These  Procedures,  which  will  be 
codified  in  49  CFR  Part  40,  are  based  on 
Department  of  Health  and  Human 


Services  Guidelines  for  Drug  Testing, 
with  appropriate  modifications  to  allow 
them  to  apply  to  private  industry  and 
state  and  local  governments.  The  new  49 
CFR  Part  40  provides  detailed 
information  for  implementation  of  the 
drug  testing  requirements  of  this  rule. 
setting  forth  requirements  for  such 
things  as  specimen  collection 
procedures,  laboratory  procedures,  and 
quality  assurance. 

Some  of  the  modifications  to  the 
DHHS  Guidelines  are  editorial  in  nature 
(for  example,  references  to 
responsibilities  of  "agencies"  are 
changed  to  references  to  "employers"). 
Other  modifications  are  intended  to  take 
into  account  differences  in  the  situations 
of  federal  agencies  and  DOT  regulated 
industries.  For  example,  in  testing  at 
remote  sites,  DOT  regulated  industries 
may  find  it  necessary  to  conduct  some 
kinds  of  testing  in  medical  facilities  or 
through  use  of  mobile  units,  rather  than 
the  more  permanent  collection  sites 
contemplated  by  the  DHHS  Guidelines. 
It  may  not  be  practicable  for  regulated 
parties  to  maintain  on-site  permanent 
log  books.  Consequently,  the  DOT 
Procedures  permit  alternative  collection 
and  recordkeeping  procedures  in  these 
circumstances. 

During  the  comment  period  on  the 
NPRM  and  anti-drug  rules  proposed  by 
other  operating  administrations, 
comments  were  received  concerning  the 
DHHS  Guidelines.  These  comments  will 
be  incorporated  in  the  docket  for  the 
OST  interim  final  rule  creating  49  CFR 
Part  40.  The  OST  will  respond  to  those 
comments,  as  well  as  comments 
received  during  the  comment  period  for 
Part  40,  in  its  notice  following  the  end  of 
the  comment  period  on  the  interim  rule. 

Discussion  of  Comments 

The  RSPA  received  73  timely 
comments  in  response  to  the  NPRM, 
including  five  comments  from  labor 
unions,  five  from  state  and  federal 
government  agencies,  eight  from 
pipeline  industry  associations,  a  few 
comments  from  individuals  and  others, 
and  the  remainder  from  pipeline 
operators.  The  majority  of  the 
commenters  were  opposed  to  one  or 
more  aspects  of  the  proposed  rule,  while 
some  commenters  generally  supported 
the  proposed  rule.  The  RSPA  considered 
all  timely-filed  comments  submitted  in 
response  to  the  NPRM  as  well  as  the 
testimony  of  the  26  individuals  who 
presented  statements  at  the  two  public 
hearings.  Discussion  of  the  comments 
received  on  major  issues  and  RSPA's 
response  follows. 


Specific  Issues 

Constitutionality  of  Mandatory  Drug 
Testing.  Many  commenters.  raising 
issues  related  to  the  Fourth  Amendment 
and  right  of  privacy,  question  the 
constitutionality  of  drug  testing 
programs  for  pipeline  personnel.  The 
majority  of  commenters  who  raised  the 
constitutional  issues  questioned  the 
wisdom  of  proceeding  with  a  drug  rule 
while  cases  involving  constitutionality 
of  drug  testing  are  pending  in  the 
Supreme  Court.  The  commenters 
specifically  noted  that,  in  Railway 
Labor  Executives '  Association  v. 
Burnley,  the  Ninth  Circuit  has  ruled  that 
a  mandatory  drug  testing  program  of 
railroad  employees  violated  the  Fourth 
Amendment  because  the  program 
required  testing  of  entire  operation 
crews  involved  in  accidents  without 
requiring  the  existence  of  a  reasonable 
and  particularized  suspicion  of  drug  use 
or  drug-related  impairment  on  the  part 
of  those  to  be  tested.  The  Fifth  Circuit 
took  a  contrary  view  in  National 
Treasury  Employees  Union  v.  Von  Raab 
by  holding  that  drug  testing  of  Customs 
Service  employees  seeking  transfer  to 
certain  sensitive  positions  is 
permissible.  Both  cases  are  now  pending 
before  the  United  States  Supreme  Court. 
Commenters  also  point  to  the  recent 
case  of  Mark  B.  Harmon  v.  Edwin 
Meese  III.  (No.  88-1766  GHR,  U.S. 
District  Court  for  the  District  of 
Columbia,  decided  July  29, 1988).  In  that 
case,  the  United  States  District  Court  for 
the  District  of  Columbia  granted  the 
plaintiffs,  Department  of  Justice 
employees,  a  preliminary  injunction  to 
enjoin  the  Department  from 
implementing  mandatory  random  drug 
testing  on  grounds  that  the  program 
constituted  an  unreasonable  search  and 
seizure.  The  Court  subsequently  made 
the  injunction  permanent. 

RSPA  Response.  The  RSPA  recognizes 
that  there  are  legitimate  and  significant 
constitutional  concerns  surrounding 
drug  testing  in  general  and  random  drug 
testing  as  a  specific  component  of  drug 
testing.  The  RSPA  acknowledges  the 
current  wide-scale  litigation  and 
apparent  disparate  judicial  opinions  on 
drug  testing  programs.  Although  the 
state  of  the  case  law  is  still  evolving  in 
rapid  fashion  and  the  Supreme  Court 
has  not  resolved  many  of  the  relevant 
and  complex  issues,  the  RSPA  is 
confident  that  testing  of  employees 
under  this  rule  will  withstand  judicial 
scrutiny  on  constitutional  grounds. 

Of  particular  concern  to  the 
commenters  was  the  relevance  of  the 
Fourth  Amendment  to  drug  testing.  The 
principles  of  the  Fourth  Amendment  to 
the  U.S.  Constitution  are  paramount  in 


scrutinizing  the  fundamental  legality  of 
many  drug  testing  programs.  The  Fourth 
Amendment  applies  to  "searches" 
conducted  or  mandated  by  the 
government  (i.e.,  "state  action")  and 
protects  individuals  against 
"unreasonable  searches  and  seizures." 
Action  by  a  private  party  does  not 
constitute  state  or  federal  action  unless 
there  exists  a  close  nexus  between  the 
state  and  the  action  in  question.  See 
Jackson  v.  Metropolitan  Edison,  419  U.S. 
345  (1974);  Moose  Lodge  No.  107  v.  Irvis, 
407  U.S.  163  (1972). 

Because  drug  testing  programs 
required  under  the  final  rule  are 
imposed  by  the  government,  two 
collateral  issues  arise  concerning 
whether  the  proposed  urine  tests  under 
these  programs  constitute  a  search  or  a 
seizure  and,  if  so.  is  the  search  or 
seizure  unreasonable  within  the 
meaning  of  the  Fourth  Amendment. 
Although  most  courts  to  address  the 
issue  to  date  have  ruled  that 
toxicological  testing  of  employees  for 
the  purpose  of  determining  fitness  for 
duty  is  a  search  within  the  meaning  of 
the  Fourth  Amendment,  the  issue  is  not 
entirely  settled.  See  Wyman  v.  James, 
400  U.S.  309.  317-338  (1971)  (government 
welfare  caseworker's  "home  visit"  as  a 
precondition  for  assistance  payments  is 
not  a  Fourth  Amendment  search).  See 
also,  Lowom  v.  City  of  Chattanooga, 
846  F.2d  1539. 1553-54  (6th  Cir.  1988) 
(Guy,  J.,  dissenting)  vacated  and 
rehearing  en  banc  granted  (6th  Cir.  Aug. 
3, 1968);  National  Treasury  Employees 
Union  v.  von  Raab,  808  F.2d  1057, 1060, 
1062  (5th  Cir.  1987)  (Higginbotham,  J., 
concurring).  Cf  Mack  v.  United  States. 
F.B.I.,  814  F.2d  120, 125  n.2  (2nd  Cir. 
1987). 

Also  assuming,  arguendo,  that  urine 
tests  of  personnel  for  prohibited 
substances  are  "searches"  within  the 
meaning  of  the  Fourth  Amendment,  it  is 
clear  that  while  searches  ordinarily 
must  be  conducted  pursuant  to  a 
warrant  issued  on  probable  cause 
grounds,  such  a  requirement  is  not 
always  necessary.  Almeida-Sanchez  v. 
United  States,  413  U.S.  266.  277  (1973) 
(Powell,  J.,  concurring).  Where,  for 
example,  "*  *  *  the  burden  of  obtaining 
a  warrant  is  likely  to  frustrate  the 
governmental  purpose  behind  the  search 
*  *  *,"  the  Supreme  Court  has  routinely 
held  that  a  warrant  is  not  required  by 
the  Fourth  Amendment  (citing  Camera 
V.  Municipal  Court,  387  U.S.  523,  533 
(1967).  See  e.g..  Griffin  v.  Wisconsin,  107 
S.Ct.  3164,  3167  (1987)  (plurality 
opinion);  New  Jersey  v.  T.L.O.,  469  U.S. 
325,  340  (1985).  The  Supreme  Court  has 
likewise  found  that  the  probable  cause 
standard  is  inappropriate  where  it 


would  defeat  the  purpose  that  the 
search  is  designed  to  achieve.  See  e.g.. 
New  Jersey  v.  T.L.O.,  469  U.S.  at  340- 
342;  United  States  v.  Martinez-Fuerte, 
428  U.S.  543,  560-561  (1976)  (footnotes 

omitted)  (while some  quantum  of 

individualized  suspicion  is  usually  a 
prerequisite  to  constitutional  search  or 
8eizure[.]  *  *  *  the  Fourth  Amendment 
imposes  no  irreducible  requirement  of 
such  suspicion"). 

Rather,  "|t|he  fundamental  command 
of  the  Fourth  Amendment  is  that 
searches  and  seizures  be  reasonable 
*  •  *."  New  Jersey  v.  T.L.O.,  469  U.S.  at 
340.  In  determining  the  reasonableness 
of  a  search,  the  Supreme  Court  has 
repeatedly  stressed  the  importance  of 
the  facts  particular  to  the  search  while 
acknowledging  that  the  test  of 
reasonableness  "*  *  *  is  not  capable  of 
precise  definition  or  mechanical 
application."  Bell  v.  Wolfish,  441  U.S. 
520,  559  (1979).  In  analyzing  a  drug 
testing  program,  "*  *  *  what  is 
reasonable  depends  on  the  context 
within  which  a  search  takes  place." 
New  Jersey  v.  T.L.O.,  469  U.S.  at  337. 

In  scrutinizing  whether  a  particular 
search  comports  with  the  Fourth 
Amendment,  courts  have  adopted  a 
balancing  test.  In  general,  to  support  a 
claim  that  a  search  of  an  individual  or 
the  individual's  property  is  reasonable, 
the  government  must  demonstrate  that, 
on  balance,  the  public's  legitimate 
interest  in  conducting  the  search 
outweighs  the  individual's  legitimate 
expectation  or  privacy.  See  e.g..  United 
States  V.  Montoya  de  Hernandez,  473 
U.S.  531,  537  (1985);  United  States  v. 
Villamonte-Marquez,  462  U.S.  579,  588 
(1983):  Delaware  v.  Prouse.  440  U.S.  648. 

654  (1979).  Thus,  the  courts  must 

consider  the  scope  of  the  particular 
intrusion,  the  manner  in  which  it  is 
conducted,  the  justification  for  initiating 
it,  and  the  place  in  which  it  is 
conducted."  Bell  v.  Wolfish.  441  U.S.  at 
559. 

Viewed  in  this  light,  the  clear  pubUc 
interest  in  assuring  that  certain  sensitive 
safety-related  pipeline  personnel 
perform  their  duties  free  of  prohibited 
substances  provides  justification  for 
testing  and  its  limited  intrusion  on 
privacy  expectations  of  covered 
employees.  The  drug  problem  in  society 
in  general  and  probability  of  drug  use  in 
the  pipeline  industry  were  discussed  in 
the  preamble  of  the  NPRM  The 
impairing  effects  of  drugs  and  the 
substantial  risks  to  public  safety  posed 
by  sensitive  safety-related  pipeline 
personnel  who  use  drugs  underlies  the 
compelling  governmental  interest  in  the 
promulgation  of  this  rule. 
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V  is  important  to  note  that  the  drug 
testing  requirements  of  the  final  rule  are 
limited  in  scope  and  involve  a  minimal 
intrusion  on  privacy.  As  the  Supreme 
Court  has  indicated,  where  searches  are 
undertaken  in  situations  where 
individualized  suspicion  is  lacking,  other 
safeguards  must  be  relied  upon  to 
ensure  that  the  discretion  of  the  party 
conducting  the  search  is  properly 
defined  and  the  scope  of  the  search  is 
limited.  See  Delaware  v.  Prouse,  440 
U.S.  at  654-655  (footnote  omitted);  New 
York  V.  Burger.  107  S.Ct.  2636  (1987).  The 
drL!g  testing  requirements  of  the  final 
rule  place  significant  constraints  on  an 
operator's  discretion  in  conducting  drug 
testing.  For  example,  the  requirement  for 
random  drug  testing  calls  for  selection  of 
an  employee  to  be  tested  in  a 
scientifically-acceptable  manner,  such 
as  by  use  of  a  computer-based  random 
number  generator.  Requirements  for 
testing  based  on  reasonable  cause  or 
post-accident  testing  also  are  severely 
circumscribed  in  order  to  limit  an 
employer's  discretion  in  administering 
these  tests  to  employees. 

The  actual  testing  procedures  that 
each  employer  is  required  to  implement 
under  this  final  rule  are  narrowly 
tailored  to  respect  an  employee's 
reasonable  expectations  of  privacy.  The 
DOT  Procedures  governing  collection  of 
urine  samples  are  carefully  designed  to 
preserve  privacy  while  protecting  the 
integrity  of  the  sample.  The  final  rule 
contains  a  number  of  important 
employee  safeguards,  including  privacy 
during  collection  under  most  types  of 
tests,  stringent  laboratory  safeguards, 
and  provisions  for  challenging  the  test 
results.  Other  employee  drug  testing 
programs  incorporating  the  collection 
and  testing  procedures  of  the  DHHS 
Guidelines  have  been  upheld  against 
constitutional  challenge.  See  American 
Federation  of  Government  Employees  v. 
Dole.  670  F.Supp.  445  (D.D.C  1987). 
appeal  filed.  No.  87-5417  (D.C.Cir.  Dec. 
11, 1987)  (upholding  the  consUtutionality 
of  the  Department  of  Transportation 
program  for  random  drug  testing  of 
safety-sensitive  agency  employees); 
National  Association  of  Air  Traffic 
Specialists  v.  Dole,  2  Ind.Emp.Rts.  Cases 
(BNA)  68  (D.Ala8ka  1987)  (denying  a 
motion  for  a  preliminary  injunction 
against  the  FAA's  use  of  urinalysis  drug 
testing  as  part  of  an  annual  physical 
examination  of  the  agency's  air  traffic 
specialists). 

Equally  significant  is  the  fact  that 
urine  drug  testing  of  sensitive  safety- 
related  employees  is  to  be  conducted  in 
the  "context"  of  the  employment 
relationship.  As  the  Supreme  Court  has 
noted,  "[t]he  operational  reaUties  of  the 


workplace  *   *   *  nay  make  some 
employees'  exportation  of  pr>vary 
unreasonable."  O  Connor  v.  Or'egn.  107 
set.  1192  (1987)  (emphasis  in  original). 
This  is  particularly  important  in 
circumstances  where  the  employee 
works  in  an  industry  in  which  an 
employee's  activities  are  subject  to 
extensive  regulation.  Thus,  persons  who 
work  in  such  "closely  regulated  " 
industries  have  a  "reduced  expectation 
of  privacy"  [New  York  v.  Burger,  107 
S.Ct.  2636  (1987)1  and,  "in  effect 
consent!]  to  the  restrictions  placed  upon 
them"  [Almeida-Sanchez  v.  United 
States.  413  U.S.  at  271].  For  these 
reasons,  two  federal  courts  of  appeals 
have  upheld  urinalysis  testing,  in  the 
absence  of  particularized  suspicion,  in 
industries  where  pervasive  regulation 
has  reduced  an  employee's  expectation 
of  privacy.  See  Rushton  v.  Nebraska 
Public  Power  Dist.,  844  F.2d  562,  566  (8th 
Cir.  1988)  (nuclear  plant  operators); 
Shoemaker  v.  Handel,  795  F.2d  1136, 
1142  (3rd  Cir.),  cert,  denied,  479  U.S.  986 
(1986)  (jockeys);  Policemen's  Benevolent 
Ass  'n.  Local  318  v.  Township  of 
Washington.  850  F.2d  133  (3rd  Cir.  1988) 
(police  officers). 

The  RSPA  recognizes  that  a  number  of 
federal  and  state  courts  have  rejected 
government-mandated  drug  testing 
programs  on  Fourth  Amendment 
grounds.  However,  even  courts  striking 
drug  testing  programs  have  recognized 
that  drug  testing  is  appropriate  in  other 
contexts.  See  e.g.,  Loworn  v.  City  of 
Chattanooga,  846  F.2d  1539, 1553-^54  (6th 
Cir.  1988)  (Martin,  J.),  vacated  and 
rehearing  en  banc  granted  (6th  Cir., 
August  3. 1988)  ("When  determining, 
then  whether  a  mandatory  drug  search 
is  'reasonable,'  we  believe  that,  as  the 
costs  to  society  of  an  impaired  employee 
increase,  the  requisite  level  of  suspicion 
that  a  drug  problem  exists  decreases."); 
Policemen 's  Benevolent  Ass  'n.  Local  318 
V.  Township  of  Washington,  872  F.Supp. 
779,  792  (D.N.J.  1987),  rev'd  850  F.2d  133 
(3rd  Cir..  1988)  ([T]he  need  to  prevent  a 
major  airline  disaster  presents  a  far 
more  compelling  rationale  than  those 
presented  [by  the  municipality  in 
support  of  testing  its  police  officers.)"); 
American  Federation  of  Government 
Employees  v.  Meese,  No.  C-88-1419- 
SAW  {N.D.Cal.  June  17. 1988)  (issuing  a 
preliminary  injunction  against  a  Bureau 
of  Prison  plan  to  test  randomly  all 
agency  employees  but  nonetheless 
noting  that  "[tjhere  are  cases  in  which 
compulsory  drug  testing  may  be  justified 
in  the  interest  of  public  safety  or 
security."  Memorandum  opinion  at  2). 

The  RSPA  also  is  aware  of  the  recent 
Ninth  Circuit  decision  that  held  that  the 
Federal  Railroad  Administration's 


mandatory  blood  and  urine  tests  after 
certain  accidents,  incidents,  or  rule 
violations  are  unconstitutional  because 
the  rules  do  not  require  a  showing  of 
"particularized  suspicion"  of  drug  or 
alcohol  impairment  prior  to  testing. 
Railway  Labor  Executives  'Association 
V.  Burnley,  839  F.2d  575  {9th  Cir.  1988). 
cert,  granted,  108  S.Ct.  2033  (1988).  The 
Supreme  Court  has  granted  a 
government  petition  for  writ  of 
certiorari  in  this  case  and  has  ordered 
that  the  case  be  argued  this  terra  "in 
tandem"  with  National  Treasury 
Employees  Union  v.  von  Raab,  818  F.2d 
170  (5th  Cir.  1987),  cert  granted,  108 
S.Ct.  1072  (1988)  (upholding  drug  testing 
of  applicants  for  critical  safety  or 
security  sensitive  positions  in  the  U.S. 
Customs  Service).  Decisions  in  these 
cases  may  not  be  forthcoming  until  the 
Spring  of  1989.  Numerous  conmienters 
urge  that  RSPA  should  delay  a  decision 
on  a  final  drug  rule  until  these  cases  are 
resolved.  The  RSPA  disagrees. 

Although  currendy  not  resolved,  the 
RSPA  believes  that  RSPA's  anti-drug 
program  and  similar  drug  testing 
regimens  proposed  by  other 
administrations  within  the  Department 
will  be  ruled  constitutional.  The  critical 
public  safety  need  for  properly 
administered  drug  testing  to  ensure  that 
employees  in  the  transportation  industry 
are  free  from  drugs  while  performing 
certain  sensitive  safety-related  functions 
outweighs  the  practical  considerations 
which  would  delay  rulemaking  so  that  it 
could  be  tailored  to  any  guidance  that 
may  be  offered  by  the  Supreme  Court 
when  the  pending  cases  are  ultimately 
decided.  Such  a  decision  would 
unnecessarily  delay  the  adoption  of  this 
important  safety  rule  well  beyond  that 
needed  to  allow  reasonable  time  for 
implementafion.  Furthermore,  partly  in 
response  to  the  comments  that  urge 
delay  pending  the  Supreme  Court 
decisions,  RSPA  has  adjusted  the 
implementation  dates  provided  in  this 
rule.  This  delayed  implementation  of  the 
rule  will  ensure  that  it  can  be 
implemented  as  soon  as  practical  and 
will  allow  time  to  amend  the  rule  in  the 
unlikely  event  the  Supreme  Court 
provides  guidance  that  makes  that 
necessary  or  appropriate. 

Need  for  Pipeline  Anti-Drug  Program. 
Many  commenters  who  oppose  drug 
testing  in  general,  and  random  testing  in 
particular,  and  even  commenters  who 
support  the  comprehensive  drug  testing 
proposals,  expressed  the  belief  that 
there  is  not  sufficient  evidence  of  a  drug 
problem  in  the  pipeline  industry  to 
warrant  mandated  drug  testing 
requirements.  Many  commenters 
indicated  that  the  proposed  rule  did  not 


discuss  or  recognize  the  exemplary 
safety  record  in  the  pipeline  industry. 
They  also  said  that  neither  the  pipeline 
industry  nor  the  RSPA  could  show  any 
pipeline  accident  that  could  be 
attributable  to  an  employee  that  had 
been  impaired  due  to  the  use  of  drugs. 
Many  commenters  further  note  that 
most  pipeline  accidents  are  caused  by 
third  party  excavators  over  which  the 
pipeline  operators  have  little  control. 

The  American  Gas  Association  (AGA) 
also  pointed  out  that  pipelines  are 
unique  forms  of  transportation  which  do 
not  carry  people,  unlike  other  forms  of 
transportation  regulated  by  DOT. 
Therefore,  there  are  no  passengers  that 
depend  upon  the  physical  condition  of 
the  pipeline  for  their  safety.  Pipeline 
employees  usually  work  in  groups  or 
teams,  which  make  it  less  likely  for  an 
impaired  worker  to  endanger  the  public. 
The  AGA  further  argued  that  pipelines 
also  have  built-in  safety  features  that 
would  preclude  a  drug-impaired 
employee  from  causing  an  accident. 

Comments  from  the  Ohio  Gas 
Association  state  that  the  presence  of 
drugs  in  a  person  is  an  inadequate  gauge 
of  a  person's  present  impairment  and  a 
person's  performance  on  complex  tasks 
does  not  necessarily  suffer  when  under 
the  influence  of  drugs.  That  AssociaUon 
cites  one  study  that  examined  how  well 
12  daily  users  of  an  opiate  could  perform 
complex  tasks.  The  results  showed  that 
the  rpgiilar  drug  users  performed  as  well 
as  a  nonuser  control  group. 

The  American  Petroleum  Institute 
(API)  said  it  believed  that  any 
regulatory  requirement,  regardless  of  its 
worthwhile  intenfions,  must 
demonstrate  both  a  need  and  a  solution 
that  bears  a  positive  relationship 
between  costs  and  benefits.  The  API 
further  asserts  that  a  thorough 
assessment  resulting  in  a  demonstrated 
and  compelling  need  must  precede  any 
broad  and  costly  regulatory  remedy  for 
such  a  problem  and  they  recommend 
that  DOT  undertake  such  a  study. 

The  Service  Employees  International 
Union  (SEIU)  representing  10,000 
members  employed  in  the  gas  industry, 
primarily  in  gas  distribution,  is  opposed 
to  random  and  universal  drug  testing 
stating  that  the  presence  of  drugs  in  a 
person's  system  does  not  indicate 
impairment  on  the  job.  The  SEIU  says 
that  often  tests  detect  the  use  of  drugs  in 
the  past  or  during  off-duty  hours,  and 
they  object  to  the  control  of  a  worker's 
actions  beyond  the  time  the  employee  is 
at  work. 

On  these  bases,  the  conunenters 
assert  that  the  RSPA  cannot  justify  the 
comprehensive  proposals  contained  in 
the  NPRM.  Many  of  these  commenters 


maintain  that  the  industry  should  police 
itself  in  the  area  of  drug  use  and  abuse. 

RSPA  Response.  RSPA  does  recognize 
the  excellent  safety  record  of  the 
hazardous  liquid  and  natural  gas 
pipeline  industry.  However,  as  stated  in 
the  NTRM.  RSPA  also  has  in  the  record 
evidence  of  a  serious  drug  problem  in 
our  society  generally.  In  fact,  one  in  five 
Americans  used  drugs  in  the  last  year 
and  one  in  ten  in  the  last  month.  RSPA 
also  believes  that  this  societal  problem 
may  extend  into  the  pipeline  workplace. 
While  many  commenters  do  not  believe 
there  is  a  problem  in  their  industry,  no 
commenter  presented  any  statistically 
reliable  data  to  prove  there  is  not  a  drug 
problem  similar  to  the  societal  problems. 
In  fact,  the  reason  that  neither  RSPA  nor 
the  commenters  have  such  data  is 
because  very  little  testing  has  been 
done. 

On  the  other  hand,  the  large  majority 
of  commenters,  even  those  opposing  the 
rule,  agree  that  a  drug-impaired 
employee  should  not  be  performing  a 
safety-related  funcUon  on  a  pipeline.  In 
fact,  the  majority  of  pipeline  companies 
commenting  on  the  rule  stated  that  they 
had  implemented  anti-drug  programs 
which  generally  included  pre- 
emplojTnent.  post-accident,  and 
reasonable  cause  testing.  The  RSPA 
believes  that  the  safety  positions  on  a 
pipeline  should  not  be  performed  by 
those  impaired  by  drugs  and  that  this 
rulemaking  action  to  deter  drug  use  is 
warranted  and  will  promote  safety. 
The  RSPA  does  not  adopt  safety 
regulations  only  after  an  "accident" 
occurs.  A  safety  regulatory  agency  must 
anticipate  potential  problems  and  act  in 
a  rational,  reasonable,  and  practicable 
way  to  prevent  "accidents"  from 
occurring. 

Although  pipelines  do  not  transport 
passengers,  this  is  not  a  critical 
determinant  in  deciding  whether  an 
anti-drug  abuse  rule  is  needed.  Many,  if 
not  most,  of  the  transportafion 
employees  who  are  or  are  proposed  to 
be  covered  in  other  of  the  Department's 
anti-drug  abuse  programs  are  involved 
in  freight  rather  than  passenger 
transportation.  Drug-using 
transportation  employees  can  endanger 
not  just  passengers  but  other  members 
of  the  public  as  well.  Pipelines  criss- 
cross the  nation  with  transmission 
pipehne  systems  and  there  are  extensive 
natural  gas  distribution  systems  located 
in  the  heart  of  most  populated  areas. 
Release  of  the  hazardous  commodities 
transported  by  these  pipelines  can 
endanger  both  pipeline  employees  and 
any  member  of  the  public  who  may 
happen  to  five,  work,  attend  school  near, 
or  simply  pass  by  the  pipeline.  Risk  is 
even  greater  for  people  living  near  LNG 


storage  facilities  where  the  sudden 
release  of  a  large  volume  of  LNG  can 
engulf  surrounding  areas  with  a 
flammable  vapor  cloud  and  create  the 
potential  for  conflagration. 

The  RSPA  also  rejects  claims  that  the 
degree  of  supervision  afforded  pipeline 
employees,  the  fact  that  they  work  in 
groups,  and  the  existence  of  numerous 
built-in  safety  features  on  pipelines, 
renders  an  anti-drug  abuse  program 
unnecessary.  In  this  regard,  pipelines 
are  not  unlike  many  other  transportation 
industries.  For  example,  train  operators 
are  heavily  supervised  and  work  in 
teams,  operating  trains  which  are 
frequently  equipped  with  safety  devices 
that  check  the  performance  of  the  train 
operator.  Yet  in  the  January  4, 1987, 
Chase,  Maryland,  train  accident,  a 
Conrail  movement  passed  an  absolute 
restrictive  signal  and  went  through  a 
switch  into  the  path  of  a  high-speed 
Amtrak  train.  Sixteen  persons  were 
killed  and  174  were  injured.  The 
engineer  and  conductor  of  the  Conrail 
train  later  admitted  smoking  marijuana 
in  the  cab  just  prior  to  the  collision.  The 
built-in  safety  devices  had  been 
tampered  with. 

As  further  example,  the  nuclear 
industry  is  much  more  extensively 
super\'ised  with  substantial  built-in 
safetj'  devices.  Anti-drug  programs  have 
been  recognized  as  appropriate  under 
these  conditions  because  of  the  grave 
risk  to  public  safety.  Rushton  v. 
Nebraska  Public  Power  Dist..  cited 
above.  No  amount  of  supervision  or  peer 
observation  in  the  pipeline  industry  will 
assure  that  a  drug  abusing  employee 
does  not  report  for  duty  with  drag  use 
undetected  and  no  built-in  safety  device 
is  truly  fail-safe. 

Many  reports,  some  referenced  in  the 
NPRM,  clearly  illustrate  that  the  use  of 
drugs  impair  employees'  performance  in 
the  workplace.  "The  effects  of  drugs  have 
been  documented  in  numerous  studies 
and  the  RSPA  is  not  persuaded  by  the 
few  studies,  mentioned  by  some 
commenters,  that  drugs  do  not  affect  the 
performance  of  employees  and  the 
safety  of  the  workplace. 

Accuracy  of  Drug  Test  Results.  A  few 
commenters  base  their  opposition  to 
drug  testing  on  the  perceived  inaccuracy 
of  analysis  and  test  results.  The 
commenters  include  the  issues  of  false- 
positive  test  results,  passive  inhalation 
of  illicit  drugs,  and  misidentification  of 
licit  drugs  resulting  in  a  positive  drug 
test  result. 

The  Steelworkers'  comments  included 
the  testimony  of  Mr.  Lawrence  Miike  of 
the  Office  of  Technology  Assessment 
that  he  gave  on  April  9, 1987,  before  the 
Senate  Committee  on  the  Judiciary.  That 
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testimony  details  the  pitfalls  and  costs 
of  extensive  drug  testing  procedures  and 
methodology  where  the  population 
tested  is  small. 

RSPA  Response:  The  RSPA  is  aware 
of  these  expressed  concerns  because 
each  of  these  issues  surfaced  in  the 
early  1980'8  with  the  first  series  of  drug 
testing  programs  introduced  in  the 
military  and  the  private  sector.  In  the 
early  years  of  drug  testing  and  analysis, 
laboratory  security  and  analytical 
procedures  had  not  reached  today's 
level  of  sophistication.  False-positive 
test  results  occur  primarily  during 
analysis  of  a  specimen  during  an  initial 
screening  test,  although  contemporary 
screening  tests,  such  as  immunoassay 
tests,  have  become  extremely  accurate 
and  approach  99  percent  accuracy 
levels.  Despite  its  accuracy,  the  initial 
screening  test  remains  a  less  expensive 
test  used  only  to  yield  a  preliminary 
indication  of  the  possible  presence  of 
drugs  or  drug  metabolites.  In  order  to 
ensure  the  integrity  and  accuracy  of  any 
final  test  result,  each  positive  initial 
screening  test  result  must  be  confirmed 
using  the  gas  chromatography/mass 
spectrometry  (GC/MS)  test  as  approved 
by  DHHS.  The  GC/MS  confirmation  test 
is  an  extremely  accurate  and 
sophisticated  test  and  is  virtually  error- 
free  when  used  in  compliance  with  the 
DOT  Procedures. 

Operators  must  comply  with  the  DOT 
Procedures  when  conducting  a  testing 
program  pursuant  to  these  rules.  The 
DOT  Procedures  provide  a  system  of 
checks  and  balances  during  collection 
and  analysis  of  specimens  to  ensure  the 
integrity  and  accuracy  of  the  tests  using 
appropriate  scientific  methods  and  rigid 
chain-of-custody  procedures.  An 
operator  may  only  use  a  laboratory  that 
has  been  certified  by  DHHS  to  process 
and  analyze  specimens.  Since  the  mid- 
1980's,  laboratories  have  become 
increasingly  sophisticated  in  their 
analytical  methods  and  chain-of-custody 
procedures.  Many  laboratories  have 
compiled  extensive  records 
demonstrating  scientific  accuracy  and 
protection  of  individual  specimens. 

For  example,  since  1980,  one  major 
drug  testing  laboratory  has  analyzed 
over  500.000  urine  samples,  conducting 
discrete  testing  for  nine  different  drugs 
which  resulted  in  nearly  five  million 
distinct  analyses  of  these  specimens. 
The  company  also  has  analyzed 
approximately  750.000  urine  samples  for 
the  presence  of  two  different  drugs, 
resulting  in  nearly  1.5  million  analyses 
of  these  specimens,  pursuant  to  its 
contract  with  the  military.  None  of  the 
over  six  million  analyses  performed  for 
DOT.  the  military,  and  other  private  and 


public  entities  has  resulted  in  a  false- 
positive  test  result. 

The  RSPA  does  not  believe  that  the 
issue  of  "passive  inhalation"  of 
marijuana  smoke  will  prove  to  be  a 
significant  issue  leading  to  false-positive 
test  results.  First,  the  threshold  levels  at 
which  a  drug  test  would  yield  a  positive 
result  for  the  presence  of  marijuana  or 
marijuana  metabolites  are  set  at  a  level 
sufficiently  high  to  preclude  the 
possibility  that  such  result  was  based  on 
passive  inhalation  of  marijuana  smoke. 
Second,  studies  conducted  to  simulate 
the  conditions  that  result  in  passive 
inhalation  have  been  conducted  in 
artificially-devised  and  extremely 
confining  areas  that  were  poorly 
ventilated.  Also,  in  order  to  obtain  a 
positive  test  result,  testing  was 
conducted  immediately  after  this 
prolonged  and  intensive  exposure  to  the 
marijuana  smoke.  It  is  unlikely  that  the 
identical  circumstances  would  be 
encountered  or  accurately  reproduced 
outside  a  laboratory. 

Finally,  the  RSPA  believes  that  the 
safeguards  that  will  be  provided  in  the 
DOT  Procedures  and  by  the  medical 
review  officer  (MRO)  review  process 
will  preclude  misidentification  of  food 
substances  or  Ucit  drugs  that  might 
produce  a  false-positive  test  result.  The 
DOT  Procedures  provide  an  individual 
with  an  opportunity  to  report  any  legal 
or  prescription  drugs  that  he  or  she  may 
be  taking  at  the  time  of  collection  of  the 
specimen.  The  MRO's  broad  authority  to 
interpret  each  confirmed  positive  test 
result,  to  evaluate  and  interview  an 
employee,  based  on  the  MRO's 
knowledge  of  drug  abuse  disorders,  and 
to  verify  that  a  confirmed  positive  test 
result  is  accurate  should  preclude 
misidentification  of  licit  drugs  taken  in 
accordance  with  a  valid  prescription  or 
food  substances.  In  summary,  the  RSPA 
believes  that  the  two-step  testing 
process,  coupled  with  the  DOT 
Procedures  and  the  MRO  procedures, 
provides  a  process  by  which  an 
individual  is  protected  from  erroneous 
false-positive  drug  test  results. 

Employees  Who  Must  be  Tested. 
Many  commenters  requested  that  RSPA 
broadly  identify  employees  to  be  tested. 
They  argued  that  RSPA  should  not 
attempt  to  define  each  sensitive  safety- 
and  security-related  function  by  job 
category.  Some  commenters  stated  that 
operators  should  include  in  their 
Operations  and  Maintenance  (O&M) 
Plans  a  list  of  job  classifications  they 
consider  to  be  sensitive  safety-  and 
security-related  positions. 

A  smaller  number  of  commenters 
were  concerned  that  the  term  "sensitive 
safety-  and  security-related  fimctions" 


would  be  subject  to  varying 
interpretation  by  different  operators. 
Those  commenters  thought  that  operator 
decisions  on  the  types  and  degree  of 
sensitive  safety-  and  security-related 
functions  represented  by  an  individual's 
job  responsibility  would  be  arbitrary 
and  would  subject  an  operator  to 
significant  potential  liability  from 
employee  suits.  A  few  commenters 
pointed  out  that  more  specificity  was 
needed  to  preclude  a  court  challenge 
based  on  state  statutes  that  limit 
random  testing  to  very  specifically 
identified  positions  or  functions.  A  few 
commenters  thought  ail  employees  of 
pipeline  operators  should  be  tested. 

Practically  all  conunenters  objected 
strongly  to  including  employees  of 
contractors  in  the  drug  testing  program. 
Some  of  the  commenters  based  their 
objections  to  testing  contractor 
employees  on  the  transient  nature  of 
many  unskilled  contractor  employees. 
Most  commenters  pointed  out  that  it 
would  be  extremely  difficult  to  assure 
that  contractor  employees  had  been 
drug  tested.  Transok,  Inc..  states  that 
because  several  months  pass  between 
jobs  conducted  by  contractors, 
operators  would  need  to  test  these 
contractor  employees  every  time  that 
they  were  called  in  for  a  job. 

RSPA  Response.  Those  "sensitive 
safety-  and  security-related  functions" 
that  were  proposed  for  testing  in  the 
NPRM  have  been  more  narrowly 
identified  in  the  definition  of 
"employee"  in  the  final  rule.  An 
"employee"  has  been  defined  to  mean  a 
person  who  performs  duties  for  an 
operator  in  the  following  three 
functional  areas  regulated  by  Part  192, 
193,  or  195 — operation,  maintenance,  or 
emergency-response.  This  narrower 
definition  of  "employee"  applies  only  to 
persons  performing  functions  directly 
related  to  the  pipeline  safety 
regulations.  This  does  not  include 
clerical,  truck  driving,  accounting,  or 
any  other  functions  not  subject  to  Part 
192. 193,  or  195.  These  regulations  do  not 
apply  to  employees  who  perform  design 
or  construction  functions  regulated  by 
Part  192, 193,  or  195.  The  RSPA  believes 
that  the  design  function  is  subject  to 
many  varying  levels  of  review  and  the 
employees  performing  those  functions 
need  not  be  tested.  The  RSPA  also 
believes  that  it  is  not  necessary  to  apply 
these  regulations  to  employees  that 
perform  construction  functions.  Because 
the  pipeline  is  pressure  tested  for 
strength  or  leakage  upon  completion  of 
construction,  the  RSPA  believes  that  the 
pressure  test  will  ensure  detection  of 
any  construction  defects  that  may  have 


been  caused  by  drug  impaired 
employees. 

Security-related  functions  are  not 
covered  by  the  final  rule  because 
functions  performed  by  security 
personnel  do  not  directly  impact  on  the 
safe  operation  of  the  pipeline  systems. 
Instead,  security  personnel  provide 
secondary  security  protection  fi^m 
outside  parties  (primary  protection 
being  provided  by  fences,  alarms, 
lighting,  etc.).  Given  the  indirect  nature 
of  this  potential  impact  on  safety,  we 
have  decided  not  to  include  such 
personnel  within  the  anti-drug  abuse 
program  at  this  time.  We  do,  however, 
encourage  operators  to  voluntarily 
include  such  personnel  in  their 
programs. 

The  "employee"  definition  includes 
contractors  and  contractor  workers. 
Although  these  persons  may  not  be 
under  the  direct  control  of  operators, 
their  job  performance  is  no  less  critical 
than  the  performance  of  employees  who 
are  employed  directly  for  operators. 
Pipeline  operators  who  choose  to  use 
contractors  to  perform  their  safety- 
related  work  have  always  been  held 
responsible  for  compliance  with  safety 
regulations  just  as  if  the  operator's  own 
employees  were  performing  the  work.  A 
decision  to  use  a  contractor  rather  than 
one's  own  employees  should  not  result 
in  a  level  of  safety  lower  than  intended. 

However,  two  aspects  of  the  final  rule 
should  assist  operators  in  compliance 
when  they  use  contractors:  First, 
operators  may  require  contractors  to 
implement  their  own  drug  programs 
instead  of  including  contractor 
employees  in  the  operator's  own 
program.  So  long  as  the  operator  is 
diligent  about  monitoring  the 
contractor's  compliance  with  such  a 
requirement,  the  "knowingly" 
requirement  should  protect  an  operator 
from  unfair  liability.  Second,  limiting  the 
employees  covered  by  the  di-ug  rule  to 
those  who  perform  regulated  operation, 
maintenance,  or  emergency-response 
functions,  including  welding, 
radiography  and  corrosion  control  on 
existing  pipelines,  should  minimize  the 
effects  of  the  rule  on  operators  who 
employ  or  contract  for  unskilled 
transient  labor. 

Pre-employment  Testing.  Most  of  the 
commenters  who  addressed  pre- 
employment  testing  agreed  with  its  use 
and  many  stated  that  they  were  already 
conducting  pre-employment  testing. 
However,  some  interpreted  the  proposal 
to  be  broader  than  intended  and  thus  to 
apply  to  all  job  applicants.  It  was 
recommended  that  pre-employment 
testing  be  limited  to  otherwise 
successful  applicants.  A  few 
commenters  said  that  pre-employment 


drug  testing  was  easily  administered 
because  such  testing  could  be  conducted 
as  part  of  the  medical  examination  that 
is  required  by  most  operators  for  new 
employees. 

RSPA  Response.  The  RSPA  believes 
that  pre-employment  testing  is  a 
necessary  component  of  an  effective 
anti-drug  program.  Pursuant  to  the  rule, 
a  pre-employment  drug  test  is  required 
only  when  an  applicant  has  been 
selected  for  employment  to  perform 
certain  regulated  functions.  In  order  to 
clarify  the  applicability  of  this 
requirement,  the  RSPA  has  revised  the 
proposed  rule.  Therefore,  the  pre- 
employment  testing  provision  does  not 
require  an  operator  to  test  each 
apphcant  for  a  position.  The  rule  simply 
states  that  an  employer  may  not  hire  or 
use  anyone  to  perform  certain  functions 
until  he  or  she  has  passed  a  drug  test. 
Therefore,  the  employer  need  only  test  a 
prospective  employee  who  the  operator 
intends  to  hire  and  use  for  a  position 
subject  to  drug  testing.  The  proposal 
that  operators  would  be  required  to 
notify  applicants  that  pre-employment 
drug  testing  would  be  conducted  has 
been  dropped  from  the  final  rule 
because  such  a  notice  is  not  necessary 
to  accomplish  the  intent  of  the 
operator's  drug  program.  The  RSPA 
believes  that  such  notice  should  be  left 
to  the  operator's  discretion. 

The  RSPA  believes  that  the  frequency 
of  pre-employment  testing  is  mitigated 
by  the  continuity  of  an  employee's 
involvement  in  a  drug  testing  program 
under  these  new  regulations  in  Part  199. 
So  long  as  an  employee  is  currently 
subject  to  an  operator's  RSPA-required 
anti-drug  program,  another  operator 
may  use  that  employee  to  perform 
certain  functions.  If  an  individual  is  not 
currently  sub)ect  to  an  operator's  or 
contractor's  RSPA-required  anti-drug 
program,  whether  by  termination  of  a 
previous  contract  or  previous 
employment,  an  operator  would  be 
required  to  conduct  a  pre-employment 
drug  test  before  using  that  individual  in 
a  position  subject  to  drug  testing. 

Under  the  amendment,  it  would  be 
permissible  for  an  operator  to  allow  a 
contractor  or  contractor's  employee  to 
continue  in  the  operator's  anti-drug 
program  after  termination  of  a  contract. 
Similarly,  a  contractor  may  choose  to 
run  its  own  anti-drug  program  in 
conformity  with  Part  199  requirements  to 
maintain  continuity.  Particularly  in  the 
case  of  an  operator  who  engages 
employees  pursuant  to  a  series  of  short- 
term  contracts,  both  the  operator  and 
the  employee  benefit  if  the  employee  is 
continuously  subject  to  a  Part  199  anti- 
drug program.  The  operator  could 
"rehire"  the  employee  at  any  time  but 


would  not  be  required  to  give  the 
employee  another  pre-employment  drug 
test.  In  addition,  the  employee  could 
provide  functions  for  another  operator 
on  a  temporary  basis  but  would  not  be 
required  to  participate  in  the  other 
operator's  anti-drug  program  or  to 
submit  to  another  pre-employment  drjg 
test. 

Random  Testing.  A  majority  of 
commenters  strongly  oppose  random 
testing  for  a  variety  of  reasons.  Among 
these  reasons  are  die  lack  of  evidence  of 
drug  use  or  abuse  in  the  pipeline 
industry,  invasion  of  individual  privacy, 
violation  of  constitutionally-protected 
rights,  and  the  high  costs  of  conducting 
such  testing.  Many  commenters  said 
that  such  a  testing  program  would  be 
disruptive  of  the  normal  business 
activities  of  pipeline  operators  and 
would  have  a  detrimental  effect  upon 
worker  morale.  This  would  result  in 
uimecessary  administrative  and 
financial  burdens. 

The  RSPA  received  many  comments 
regarding  the  proposed  random  testing 
rates.  However,  of  those  commenters 
endorsing  random  testing,  most 
suggested  that  a  random  testing  rate  of 
10  percent  to  20  percent  is  sufficient  to 
deter  drug  use  in  the  pipeline  industry. 

Some  commenters  argued  that  if  the 
RSPA  proceeds  in  the  promulgation  of  a 
final  rule,  the  random  testing  of 
employees  should  be  delayed  until  the 
Supreme  Court  issues  a  decision  on  this 
issue.  Some  commenters  also  indicated 
that  requirements  to  randomly  test 
employees  for  the  presence  of  drugs 
violated  state  statutes  (Ohio  and 
Vermont  were  among  the  states 
mentioned). 

The  United  Steelworkers  of  America 
(Steelworkers)  oppose  government 
imposition  of  mandatory  drug  testing. 
The  Steelworkers  stated  that  while  the 
public  supports  mandatory  drug  tests,  as 
cited  by  the  NPRM,  that  does  not  mean 
the  public  supports  random  tests. 

RSPA  Response.  The  comments 
opposing  random  testing  on  the  basis  of 
the  constitutionality  of  and  need  for  the 
rule  have  been  discussed  previously. 
The  costs  are  discussed  below  in  the 
Economic  Analysis  section.  The  RSPA 
believes  that  unarmounced  testing  based 
on  random  selection  is  a  fundamental 
component  of  an  effective  drug  testing 
program.  Unannounced  random  testing 
has  proven  to  be  an  effective  deterrent 
to  drug  use  and  will  provide  safety 
benefits  to  the  pipeline  industry  by 
reducing  or  eliminating  drug  use  by 
pipeline  personnel.  Unannounced 
random  testing  programs  initiated  by  the 
military,  including  the  Coast  Guard,  and 
private  industry  show  declining  drug 
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use.  evidenced  by  a  decrease  in  the 
number  of  individuals  who  test  positive 
for  drugs,  over  the  course  of  the  drug 
testing  program. 

The  NPRM  proposed  a  testing  rate  of 
up  to  125  percent.  No  commenters 
provided  any  data  to  support  a 
particular  level  of  testing.  The  RSPA 
believes  that  a  50  percent  testing  rate  is 
sufficient  and  necessary  to  establish  a 
valid  confidence  level  as  well  as  to 
provide  an  adequate  deterrent  to  drug 
use  by  employees.  At  the  same  time,  this 
rate  should  avoid  the  imposition  of  an 
undue  economic  or  administrative 
burden  on  employers  and  employees 
subject  to  the  requiremens  of  the 
regulation.  In  addition,  the  50  percent 
random  testing  rate  will  produce  a 
sufficient  data  base  for  the  RSPA  to 
analyze  the  scope  of  any  drug  problem 
in  the  pipeline  industry  generally  or 
within  any  particular  sector  of  the 
pipeline  industry.  Analysis  of  the 
random  drug  testing  data  will  allow  the 
RSPA  to  determine  if  the  random  testing 
program  should  be  revised,  including  a 
revision  of  the  random  testing  rate. 

The  50  percent  random  testing  rate  is 
consistent  with  the  random  testing 
program  currently  applicable  to 
sensitive  safety-related  employees  of 
DOT.  The  DOT  random  testing  program 
began  in  September  1987  and  the 
random  testing  rate  has  gradually 
increased  and  will  reach  a  level  of  50 
percent  by  the  end  of  this  year. 

According  to  the  provisions  of  the 
final  rule,  all  operators  are  required  to 
randomly  select  a  sufficient  number  of 
employees  to  enable  the  operator  to 
conduct  unannounced  testing  of  50 
percent  of  employees,  who  perform  the 
applicable  sensitive  safety-related 
duties  for  the  operator,  during  a 
calendar  year.  In  order  to  test  50  percent 
of  the  employees  who  perform  such 
functions,  an  operator  may  be  required 
to  select  in  excess  of  50  percent  of  the 
employees  who  perform  these  functions 
for  unannounced  tesing.  Selection  of  a 
greater  number  of  employees  enables 
the  operator  to  reach  a  50  percent 
testing  level  despite  absences  due  to 
vacations  and  medical  leave  or  an 
inability  to  reach  a  collection  site  due  to 
travel  or  duty  requirements. 

For  some  operators,  particularly  those 
with  a  large  number  of  employees 
subject  to  drug  testing,  it  may  be  a 
substantial  burden  to  move  from  no  drug 
testing  directly  to  a  50  percent  random 
testing  rate.  If  required  to  have  tested  50 
percent  of  all  covered  employees  by  the 
end  of  the  first  year,  operators  might 
have  to  test  at  rates  far  above  a  50 
percent  rate  toward  the  end  of  the  year, 
to  make  up  for  lower  rates  at  the 
beginning.  Operators  should  be 


permitted  to  start  out  at  a  lower  testing 
rate  and  work  up  to  50  percent  as 
experience  is  gained  and  the  testing 
procedure  becomes  administratively 
more  routine.  The  RSPA  does  not  want 
to  create  a  situation  which  might  lead  to 
mistakes  by  requiring  initial  testing  at 
too  high  a  rate. 

The  final  rule,  therefore,  provides  an 
implementation  procedure  that  allows 
operators  to  phase  in  random  drug 
testing  during  the  first  12  months  in 
which  tests  are  conducted.  Operators 
would  not  be  required  to  reach  an 
annualized  rate  of  50  percent  imtil  the 
last  test  collection.  The  tests  would  have 
to  be  spaced  reasonably  through  the  12- 
month  period  to  permit  the  operator  to 
phase  in  to  the  50  percent  rate,  and  the 
total  number  of  tests  conducted  would 
have  to  be  equal  to  at  least  25  percent  of 
the  covered  population. 

Suppose,  for  example,  that  an 
employer  has  1,000  sensitive  safety- 
related  employees.  At  a  50  percent 
annual  rate,  500  tests  would  have  to  be 
conducted  during  each  12-month  period. 
During  the  phase-in  period,  however,  the 
operator  could  conduct  only  a  few  drug 
tests  at  the  beginning  of  the  program 
and  then  gradually  increase  the  number 
of  tests  until,  by  the  end  of  the  first  12 
months,  the  annualized  rate  of  50 
percent  was  achieved.  Thus,  during  the 
phase-in  if  the  operator's  anti-drug  plan 
calls  for  administering  random  tests  on 
12  occasions,  the  operator  would  need 
to  administer  at  least  42  tests  (500 
divided  by  12)  on  the  last  testing 
occasion,  but  could  administer  fewer 
tests  on  earlier  occasions.  Overall,  the 
operator  would  have  to  conduct  at  least 
250  random  tests  during  the  phase-in 
period.  In  subsequent  12-month  periods, 
the  50  percent  rate  would  be 
maintained. 

Post-accident  Testing.  Many  industry 
commenters  stated  that  their  drug 
programs  provided  for  conducting  post- 
accident  testing  and  were  generally 
supportive  of  this  part  of  the  proposed 
regulation.  However,  industry 
commenters  suggested  that  such  testing 
should  be  limited  to  accidents  that 
reasonably  could  have  resulted  from 
performance  by  an  employee  who  was 
drug  impaired.  The  commenters  argued 
that  the  proposed  rule  to  test  employees 
whose  performance  is  directly  related  to 
an  accident  was  overly  broad. 

The  National  Transportation  Safety 
Board  (NTSB)  recommended  that  a  time 
limit  of  4  hours  be  set  for  the  collection 
of  test  specimens  because  a  longer  delay 
seriously  limits  the  ability  of  tests  to 
detect  the  parent  drug  or  its 
psychoactive  components  in  the  blood. 
The  NTSB  further  commented  that 
toxicological  samples  collected  even 


after  4  hours  may  provide  useful 
information  and  therefore  samples 
should  be  collected  even  if  the  4-hour 
period  has  expired.  The  NTSB  also 
recommended  that  collection  of  blood 
specimens  be  required  in  all  post- 
accident  testing. 

Some  commenters  objected  to  post- 
accident  testing  as  a  separate  category 
and  suggested  that  an  accident  should 
be  one  factor  in  deciding  to  conduct  a 
"for  cause"  test. 

RSPA  Response.  The  RSPA  agrees 
with  the  commenters  who  recommended 
limiting  post-accident  testing  and  has 
limited  such  testing  to  employees  whose 
performance  either  contributed  to  an 
accident  or  cannot  be  completely 
discounted  as  a  contributing  factor  to 
the  accident.  An  exception  is  also 
provided  when  an  employee's 
performance  (e.g..  maintenance)  may 
have  contributed  to  an  accident,  but 
whose  performance  occurred  so  far  in 
advance  of  the  accident  that  drug  testing 
would  not  be  useful  in  detecting  drug 
use  at  the  time  of  performance.  This 
limitation  in  the  final  rule  will  ensure 
that  testing  is  conducted  only  when  the 
employee's  performance  may  be 
causally  linked  to  the  accident  and 
should  allay  the  concerns  of  some 
commenters  that  a  great  number  of 
employees  would  be  subject  to  post- 
accident  testing. 

The  final  rule  requires  that  post- 
accident  testing  be  conducted  as  soon  as 
possible  but  no  later  than  32  hours  after 
an  accident.  This  will  ensure  that  such 
testing  is  not  delayed  and  that  the 
testing  be  conducted  with  dispatch.  The 
RSPA  strongly  encourages  employers  to 
promptly  determine  if  an  employee  is 
subject  to  post-accident  testing, 
particularly  in  cases  where  there  is  little 
or  no  uncertainty  that  an  employee's 
performance  was  a  contributing  factor 
in  the  accident.  The  RSPA  intends  to 
vigorously  enforce  the  regulation  where 
there  is  unreasonable  delay  in 
determining  whether  an  employee 
should  be  tested  under  this  provision  or 
where  there  is  unreasonable  delay  in 
testing  after  the  determination  to  test  is 
made. 

The  NTSB's  suggestion  that  the  RSPA 
require  an  employer  to  conduct  post- 
accident  testing  within  4  hours  after  an 
accident  is  based  on  the  time-sensitive 
nature  of  toxicological  testing  of  blood 
samples.  On  the  other  hand,  urinalysis 
testing  does  not  involve  the  extreme 
time-critical  considerations  associated 
with  collection  and  testing  of  blood 
samples.  The  RSPA  believes  that  post- 
accident  urinalysis  testing  is  sufficient 
at  this  time  to  demonstrate  an 
individual's  drug  use,  evidenced  by  the 


presence  of  a  drug  or  a  drug  metabolite 
in  the  individual'*  system.  Also,  the 
RSPA  proposed  only  urine  testing  in  the 
NPRM,  specifically  excluding  blood 
testing  as  an  option,  for  all  (bug  tests 
that  would  be  conducted  under  the  anti- 
drug program.  Further,  as  noted  in  the 
NPRM,  the  blood  test  method  of 
checking  for  the  presence  of  drugs  is 
considered  to  be  a  more  invasive 
procedure.  Therefore,  the  RSPA 
considers  NTSB's  suggestion  to  be 
beyond  the  scope  of  the  notice  and  the 
RSPA  has  not  adopted  NTSB's 
suggestion  to  require  post-accident 
testing  by  collecting  a  blood  sample. 

Reasonable  Cause  Testing.  The 
commenters  generally  supported  the 
concept  of  testing  of  an  employee  based 
on  reasonable  cause.  However,  they 
recommended  that  testing  be  based  on 
reasonable  suspicion  of  drug  use,  rather 
than  on  reasonable  cause  because  the 
reasonable  cause  standard  is  a  more 
restrictive  standard.  The  commenters 
stated  that  adopting  a  "reasonable 
suspicion  standard"  rather  than  a 
"reasonable  cause  steuidard"  would 
reduce  the  weight  of  evidence  needed  to 
support  and  invoke  that  standard  and 
thus  increase  the  frequency  of  such 
tests. 

Many  commenters  also  thought  that 
the  proposal  that  at  least  two  of  the 
employee's  supervisors  substantiate  and 
concur  in  the  determination  that 
reasonable  cause  exists  to  test  an 
employee  is  too  restrictive.  While 
having  two  supervisors  concur  that  an 
employee's  behavior  warrants  drug 
testing  might  be  desirable  in  Ught  of  the 
subjectivity  of  reasonable  cause  testing, 
the  commenters  thought  it  would  not  be 
practical  in  all  circumstances.  The 
particular  location  of  the  job  site  or  the 
time  of  day  might  make  it  impractical  for 
two  supervisors  to  concur,  since  many 
job  sites  may  only  have  one  supervisor 
and  the  next  level  of  management  may 
be  many  miles  away.  The  commenters 
wanted  operators  to  be  given  flexibility 
in  determining  whether  reasonable 
cause  exists.  The  NTSB  questions  the 
requirement  for  two  supervisors  to 
concur  in  the  determination  that 
"reasonable  cause"  exists  and 
recommended  that  RSPA  modify  this 
requirement  to  require  that  one 
supervisor  can  call  for  reasonable  cause 
testing,  but  with  appropriate  supervisory 
oversight  to  discourage  abuse. 

RSPA  Response.  The  RSPA  has  not 
revised  the  regulation  to  be  based  on 
reasonable  suspicion,  because  there 
does  not  appear  to  be  a  clear  distinction 
between  reasonable  cause  and 
reasonable  suspicion.  Also,  reasonable 
cause  is  the  basis  for  testing  adopted  by 


other  DOT  agencies  in  their  anti-drug 
rules.  The  RSPA  is  not  persuaded  that 
only  one  supervisor  should  determine 
reasonable  cause  because  the 
seriousness  of  such  a  subjective 
determination  should  require  the 
concurrence  of  two  persons.  TTie  rule 
requires  that  at  least  two  of  the 
employee's  supervisors,  one  of  whom  is 
trained  in  detection  of  possible 
symptoms  of  drug  use.  shall  substantiate 
and  concur  in  the  decision  to  test  an 
employee  who  is  beheved  to  be  using  a 
prohibited  drug.  The  decision  to  test 
must  be  based  on  a  reasonable  and 
articulable  belief  that  the  employee  is 
using  a  prohibited  drug  on  the  basis  of 
specific,  contemporaneous  physical, 
behavioral,  or  performance  indicators  of 
probable  drug  use.  The  rule  does  not 
require  that  two  supervisors  observe  the 
behavior  of  a  suspected  employee.  The 
rule  merely  requires  the  concurence  of 
two  supervisors.  The  RSPA  believes  that 
such  concurrence  between  two 
supervisors  can  be  accomplished  by 
phone,  by  discussions  a  few  hours  later, 
or  by  having  another  supervisor  travel 
to  the  job  site,  if  only  one  supervisor  is 
available  at  that  particular  job  site. 

An  exception  has  been  made  for  small 
operators  having  50  or  fewer  employees 
subject  to  the  drug  testing  program 
because  sometimes  these  operators  do 
not  have  two  supervisors  for  every 
employee.  For  these  operators,  the 
substantiation  of  one  supervisor  is 
sufficient  to  require  that  an  employee  be 
tested  for  drugs,  provided  that 
supervisor  has  received  training  as 
required. 

The  RSPA  has  written  the  description 
of  circumstances  that  might  trigger 
testing  under  this  provision  in 
performance-type  language.  In  addition 
to  the  broad  criteria  Usted  in  the  rule, 
evidence  of  repeated  errors  on  the  job, 
regulatory  or  company  rule  violations,  or 
unsatisfactory  time  and  attendance 
patterns,  if  coupled  with  a  specific, 
contemporaneous  event  that  indicates 
probable  drug  use,  could  provide 
additional,  cumulative  evidence  to 
support  a  decision  to  test  an  employee 
based  on  reasonable  cause. 

Retesting.  The  fmal  rule  requires  that 
confirmed-positive  samples  be  retained 
for  at  least  365  days.  The  rule  also 
creates  a  right  to  have  the  original 
sample  retested  if  the  employee  makes  a 
written  request  within  60  days  of  receipt 
of  a  final  test  result  from  the  MRO.  The 
employee  may  designate  retesting  by  the 
original  laboratory  or  another  DHHS 
certified  laboratory.  The  operator  may 
require  the  employee  to  pay  the  cost  of 
re-analysis  in  advance,  subject  to 
reimbursement  if  the  retest  is  negative. 


Employee  Assistance  Programs 

Rehabilitation.  The  RSPA  sought 
comment  in  the  NPRM  regarding  four 
different  EAP  rehabihtation  options. 
These  options  specified  the 
circumstances  under  which  an  employee 
would  be  given  the  opportunity  to  seek 
rehabihtation.  Option  1  would  allow  all 
employees  to  seek  an  opportunity  for 
rehabihtation  regardless  of  how  the 
employee's  drug  use  was  detected. 
Option  2  would  allow  employees,  except 
those  employees  whose  drug  use  was 
detected  as  a  result  of  post-accident 
testing  or  testing  based  on  reasonable 
cause,  to  seek  an  opportunity  for 
rehabilitation.  Option  3  would  only 
allow  employees  who  volunteer  to  seek 
rehabilitation  and  would  exclude  all 
employees  whose  drug  use  was  detected 
by  any  other  means.  Option  4  would 
permit  each  operator  to  determine  its 
policy  concerning  whether  rehabilitation 
would  be  offered. 

Most  commenters  indicated  that 
rehabilitation  of  employees  should  be 
left  to  the  operator's  determination 
because  federal  regulations  should  not 
interfere  in  the  management-labor 
relationship.  Most  commenters  also  said 
that  drug  rehabilitation  was  part  of 
union  collective  bargaining  agreements 
and  those  issues  should  not  be  subject 
to  federal  regulations.  Some  commenters 
pointed  out  the  significant  problems 
faced  by  small  operators  if  a  position 
would  have  to  be  held  open  while  the 
employee  was  rehabilitated.  Most  labor 
unions  supported  Option  1.  Most 
pipeline  operators  supported  Option  4. 
The  NTSB  supported  Option  3  because 
the  Board  believed  that  employers 
should  be  required  to  remove  from 
service  all  those  employees  in  safety- 
sensitive  positions  when  testing 
confirms  drug  use. 

RSPA  Response.  RSPA  agrees  that 
rehabilitation  is  a  labor-management 
decision  and  is  not  directly  relevant  to 
the  safe  operation  and  maintenance  of 
the  pipeline.  Further,  there  are 
significant  problems  in  applying 
rehabilitation  regulations  to  all 
segments  of  the  pipeline  industry. 
Therefore,  an  EAP  rehabilitation 
program  is  not  mandated  by  these 
regulations.  Nonetheless,  the  RSPA 
hopes  that  pipeline  operators  will 
provide  rehabilitative  assistance  to  the 
employee,  especially  those  employees 
with  long  and  significant  service,  by 
providing  those  employees  an 
opportunity  to  be  rehabilitated.  With 
respect  to  NTSB's  comment,  the  final 
rule  prohibits  an  operator  from  using  an 
employee  in  certain  sensitive  safety- 
related  functions  when  drug  use  has 
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been  confirmed,  imless  that  individual 
has  successfully  completed  a 
rehabilitation  program. 

Education  and  Training.  Most 
commenters  supported  the  EAP 
education  and  training  program.  Some 
commenters,  however,  thought  that  the 
type  and  length  of  EAP  training  should 
be  left  to  the  discretion  of  the  operator. 

RSPA  Response.  The  education  and 
training  proposal  in  the  NPRM  has  been 
adopted  in  the  final  rule.  In  response  to 
a  few  commenters,  some  minor  editorial 
changes  were  made  to  these 
requirements  to  distinguish  the 
difference  in  these  two  facets  of  the  drug 
program.  The  final  rule  permits  an 
operator  to  develop  and  provide 
education  and  training  as  part  of  an 
internal  program  or  to  contract  for  these 
services.  Operators  may  determine  the 
extent  of  employee  training.  The  60 
minutes  of  training  proposed  in  the 
NPRM  as  a  minimum  for  both  employees 
and  supervisors  has  been  limited  in  the 
final  rule  to  60  minutes  for  supervisory 
personnel  who  will  determine  whether 
an  employee  must  be  drug  tested  based 
on  reasonable  cause.  The  RSPA  believes 
that  operators  will  not  have  difficulty  in 
developing  education  and  training 
programs  for  employees  and  supervisory 
personnel  because  of  the  many  EAFs 
that  are  already  being  conducted  by 
pipeline  operators  throughout  the 
country. 

Post-rehabilitation  Testing.  Some 
commenters  stated  that  the  RSPA 
should  not  specify  the  number  of  post- 
rehabilitation  tests  that  should  be 
conducted.  The  commenters 
recommended  that  post-rehabilitation 
testing  should  be  left  to  the  discretion  of 
rehabilitation  and  medical  personnel 
after  taking  into  consideration  the 
particular  circumstances  of  each  case. 

RSPA  Response.  The  RSPA  has 
included  a  provision  regarding 
unannounced  testing  after  an 
employee's  return  to  duty.  This  section 
requires  an  operator  to  subject  an 
employee  who  has  returned  to  duty 
following  rehabilitation  to  a  reasonable 
program  of  follow-up  drug  testing  for  not 
more  than  60  months  after  the 
employee's  return  to  duty.  The  RSPA 
believes  that  this  program  is  required  as 
a  minimum  to  ensure  that  rehabilitation 
has  been  successful. 

Confidentiality.  Most  commenters 
stated  that  drug  test  results  should 
remain  a  confidential  matter  between 
the  employer  and  the  employee,  as 
should  any  rehabilitation  information. 
Several  commenters  stated  that  even 
employers  should  not  have  access  to 
test  results  that  would  identify 
employees,  but  that  such  information 
should  be  available  only  to  medical  and 


EAP  personnel.  Commenters  were 
concerned  that  disclosure  to  anyone 
other  than  the  employer,  without  the 
consent  of  the  individual,  could  expose 
the  employer  to  liability,  including 
defamation  and  slander  suits.  Several 
commenters  noted  that  disclosure  would 
violate  state  privacy  laws  and 
compromise  legitimate  privacy  interests 
of  individuals.  Most  commenters 
objected  to  providing  test  results  to 
prospective  or  future  employers,  and 
several  suggested  that  test  results 
should  be  destroyed  if  an  applicant  was 
not  hired.  Commenters  differed  on 
whether  RSPA  or  state  pipeline  safety 
agencies  should  have  access  to  records 
kept  on  testing  and  rehabilitation.  Most 
commenters  opposed  access  to  records 
but  stated  that  they  would  not  object  to 
release  of  general  information  in  the 
form  of  statistics.  These  commenters 
stated  that  statistical  information,  such 
as  the  number  of  persons  tested  and  the 
number  testing  positive  for  certain 
drugs,  could  be  released  to  RSPA  or 
state  pipeline  safety  agencies. 

RSPA  Response.  The  RSPA  Has 
decided  that  the  legitimate  individual 
privacy  rights  of  an  individual  warrant 
strict  hmitations  on  the  availability  of 
drug  testing  results  and  rehabilitation 
information.  With  one  exception,  the 
final  rule  provides  that,  other  than  in 
statistical  form,  an  individual's  drug  test 
results  and  information  about  an 
individual's  rehabilitation  program  may 
be  released  only  with  the  written 
consent  of  the  individual.  The  exception 
is  that  individual  information  must  be 
released  upon  request  by  RSPA  or  an 
appropriate  state  pipeline  safety  agency 
as  part  of  an  accident  investigation. 

Preemption  of  State  and  Local  Laws. 
Many  commenters  stated  that  state  and 
local  laws,  especially  those  prohibiting 
or  limiting  an  em.ployer's  ability  to 
conduct  random  drug  testing  of  its 
employees,  could  conflict  with  this  rule. 
Several  of  these  commenters 
recommended  that  RSPA  include  a 
regulatory  provision  that  explicitly 
preempts  state  or  local  law  on  drug 
testing  in  the  work  place. 

RSPA  Response.  The  RSPA  agrees 
with  the  commenters  that  conflicting 
state  and  local  laws  would  interfere 
with  an  effective  anti-drug  program. 
Inconsistent  state  or  local  laws 
applicable  to  the  subject  matter  of  this 
final  rule  would  frustrate  the  safety 
purposes  of  the  rule  and  severely 
hamper  implementation  and 
administration  of  an  anti-drug  program. 
RSPA  intends  that  issuance  of  the  final 
rule,  which  mandates  the  conduct  of  an 
anti-drug  abuse  program  that  includes 
random  testing,  preempt,  under  the 
Supremacy  Clause  of  the  U.S. 


Constitution,  any  state  or  local  law,  rule, 
regulation,  order,  or  standard  that 
covers  testing  of  pipeline  employees  for 
the  presence  of  drugs  or  drug 
metabolites.  This  preemption  exists  to 
the  extent  that  the  state  or  local  law 
interferes  with  implementation  of  the 
federal  law.  The  rule  does  not  preempt 
any  state  law  that  imposes  sanctions  for 
the  violation  of  a  provision  of  a  state 
criminal  code  related  to  reckless  * 

conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
such  provisions  apply  specifically  to 
pipeline  employees  or  generally  to  the 
public.  Consistent  with  RSPA  policy  that 
recognizes  that  a  declaration  of 
preemption  is  a  judicial  prerogative,  no     j 
express  provision  has  been  included  in 
the  rule. 

Collective  Bargaining.  A  major  issue 
raised  by  many  commenters  concerns 
the  effect  of  collective  bargaining  on  the 
ability  of  operators  to  implement 
Federally-imposed  regulations  fully  and 
in  a  timely  manner. 

Those  commenters  point  out  that 
operators  who  are  parties  to  collective 
bargaining  agreements  are  required 
under  the  National  Labor  Relations  Act 
to  bargain  in  good  faith  with  labor 
unions  on  issues  involving  wages,  hours, 
and  other  conditions  of  employment. 
Drug  testing  for  industry  employees  and 
job  apphcants  is  a  mandatory  subject  of 
bargaining  under  section  8(b)  of  the 
National  Labor  Relations  Act.  In  NLRB 
General  Counsel  Memorandum  GC  87-5, 
the  General  Coimsel  of  the  National 
Labor  Relations  Board  stated  that  the 
implementation  of  a  drug  testing 
program  would  constitute  a  substantial 
change  in  working  conditions.  Thus,  the 
commenters  state  that  compulsory 
urinalysis  testing  is  a  condition  of 
employment  with  regard  to  which 
employers  who  are  parties  to  collective 
bargaining  agreements  must  bargain  in 
good  faith. 

Operators  who  are  parties  to 
collective  bargaining  agreements  may 
have  a  more  difficult  time  in  adopting 
anti-drug  programs  that  satisfy  Part  199 
criteria  than  in  adopting  broad 
guidelines  that  allow  more  flexibility. 
The  commenters  urged  DOT  to  address 
the  collective  bargaining  issue  in  its 
final  nde  in  terms  of  granting  operators 
sufficient  time  to  adopt  a  drug  plan  and 
in  allowing  operators  flexibility  in  the 
design  and  implementation  of  their  drug 
programs.  Commenters  stated  that 
employers  will  be  required  to  bargain  on 
the  effects  of  drug  testing,  such  as  which 
positions  would  be  covered,  which  drugs 
would  be  tested  for,  chain-of-custody 
procedures,  who  will  pay,  the  random 
selection  method  to  be  used,  and 


whether  union  representatives  should  be 
involved  in  "for  cause"  decisions. 

Several  commenters  suggested  that 
RSPA  provide  additional  time  to 
develop  and  implement  drug  programs. 
Suggestions  included  120  days  after 
expiration  of  existing  agreements,  12  to 
15  months  after  issuance  of  the  rule,  and 
12  months  to  develop  and  18  months  to 
implement  a  drug  testing  program. 
Commenters  also  mentioned  grievance 
and  arbitration  issues  which  could  delay 
implementation. 

RSPA  Response.  Based  on  the 
comments,  the  final  rule  establishes  an 
extended  period  to  prepare  for 
implementation  of  the  anti-drug 
program.  Operators  with  more  than  50 
employees  subject  to  drug  testing  will 
have  1  year  after  the  general  effective 
date  of  this  final  rule  to  set  up  testing 
programs  and  EAP  services.  Drug  testing 
does  not  have  to  begin  until  1  year  after 
the  effective  date  of  the  rule.  Operators 
with  50  or  fewer  employees  subject  to 
testing  will  have  16  months  beyond  the 
effective  date  to  implement  the  anti-drug 
program.  These  periods  should  provide 
sufficient  time  to  revise  or  adopt 
collective  bargaining  agreements. 

Economic  Analysis.  Many 
commenters  disagreed  with  the 
economic  analysis  of  costs  and  benefits 
conducted  in  the  Draft  Regulatory 
Evaluation. 

First,  they  state  that  the  costs  to 
conduct  the  anti-drug  testing  of 
employees  were  underestimated.  The 
AGA  thought  that  the  cost  of  the  initial 
urinalysis  test  and  confirmatory  test 
would  average  $200  per  employee.  The 
AGA  further  indicated  that  the  per 
employee  costs  of  random  testing  should 
include  the  urinalysis  sampling, 
confirmation  tests,  transporting  workers 
to  test  sites,  lost  productivity  of  workers 
being  tested,  testing  contractor 
employees,  operating  a  test  lab  facility, 
maintaining  a  rehabilitation  program, 
and  complying  with  DOT  recorcSceeping 
requirements.  They  estimated  that 
240,000  employees  were  in  sensitive 
safety-  and  security-related  positions 
and  would  be  subject  to  testing,  instead 
of  the  116,500  employees  thought  to  be 
subject  to  testing  by  the  RSPA.  The 
AGA  stated  that  they  thought  it  would 
cost  $60  million  dollars  per  year  for 
random  testing  alone  at  the  proposed 
125  percent  sampling  rate.  The  AGA  and 
several  other  commenters  further 
pointed  out  that  the  $33  million  in 
estimated  benefits  erroneously  assumed 
that  all  accidents  in  which  human  error 
was  involved  would  have  been 
prevented  by  drug  testing. 

RSPA  Response.  A  Final  Regulatory 
Evaluation  has  been  prepared  to  reflect 
the  changes  in  the  final  rule.  The  cost 


estimates  of  conducting  testing  have 
been  revised  to  be  $25  per  initial  test, 
$35  per  confirmation  test,  and  $35  for 
administrative  costs.  These  costs  have 
been  verified  by  DOT  based  on  its  own 
testing  program.  The  DOT  program 
indicates  that  the  $35  administrative 
costs  include  specimen  collection, 
recordkeeping,  and  chain-of-custody 
procedures.  The  cost  of  the  program  has 
been  significantly  reduced  by  limiting 
the  random  testing  rate  to  50  percent,  by 
deleting  the  significant  costs  associated 
with  rehabilitation  of  employees,  by 
limiting  the  types  of  sensitive  safety- 
related  employees  that  must  be  drug 
tested,  and  by  eliminating  security- 
related  positions.  The  discounted  costs 
over  a  10-year  period  of  these 
regulations  are  estimated  to  be  $29.1 
million. 

The  benefits  of  the  program  have  been 
revised  in  the  Final  Regualtory 
Evaluation  to  limit  the  impact  to 
employees  that  may  have  been  under 
the  influence  of  drugs  in  accidents  that 
were  due  to  human  error  or  other 
causes.  In  addition,  the  evaluation  notes 
the  important  benefits  that  would  accrue 
by  preventing  even  one  major  accident. 
The  estimated  discounted  benefits  of  the 
program  over  a  10-year  period  are  $41.6 
million. 

Additional  Issues 

More  Stringent  Anti-Drug  Programs. 
Some  commenters  said  that  their 
companies'  drug  testing  programs  went 
beyond  the  proposed  federal  ruJes  and 
suggested  changes  to  the  proposed  rules 
to  allow  more  stringent  requirements. 

The  final  rule  sets  forth  minimum 
requirements  that  must  be  included  in 
an  operator's  anti-drug  plan.  However, 
the  rule  generally  does  not  set  forth 
detailed  program  administration 
requirements  in  most  areas  of  the 
program.  As  a  result,  a  significant 
degree  of  flexibility  is  retained  for  an 
employer's  administration  of  its  anti- 
drug program. 

Section  199.11  of  this  regulation 
provides  that  an  employer  may  test  the 
sample  obtained  under  this  rule  only  for 
the  drugs  required  or  specifically 
authorized  to  be  tested  under  this  rule. 
That  is,  an  employer  must  test  the 
sample  for  the  five  major  drugs  listed  in 
each  DOT  drug  regulation.  Only  if,  in  the 
context  of  reasonable  cause  testing,  the 
RSPA  authorizes  testing  for  additional 
Drug  X  under  49  CFR  Part  40  (an 
approval  which  would  be  granted  only 
after  consultation  with  the  Department 
of  Health  and  Human  Services,  and  only 
on  the  basis  of  an  HHS-established 
testing  protocol  and  positive  threshold) 
may  the  employer  also  test  the  sample 
for  that  drug. 


Absent  such  an  approval,  if  the 
employer  wants  to  test,  in  addition,  for 
Drug  Y,  the  employer  must  obtain  a 
second  sample  from  the  employee.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  the  DOT 
regulation.  The  employer  must  base  its 
request  for  the  second  sample  on 
whatever  other  legal  authority  is 
available,  since  the  employer  cannot 
rely  on  the  DOT  regulation  as  the  basis 
for  the  request. 

Alcohol.  Many  commenters  suggested 
that  the  RSPA  include  alcohol  as  a 
tested  substance  in  any  required  testing 
program.  These  commenters  pointed  out 
that  alcohol  is  probably  the  substance 
most  abused  by  the  public.  The 
comments  indicated  that  some  operators 
already  include  alcohol  in  their  anti- 
drug program. 

The  RSPA  expressly  excluded  the 
issue  of  alcohol  testing  fi-om  this 
rulemaking  for  a  variety  of  reasons 
stated  in  the  NPRM;  therefore,  these 
comments  are  beyond  the  scope  of  the 
rulemaking.  Alcohol  testing  was  not 
proposed  because  the  two  preferred 
methods  of  testing  an  individual  for  the 
presence  of  alcohol  are  by  breath 
analysis  and  by  drawing  blood.  If  tests 
were  run  for  alcohol  and  for  drugs,  two 
different  types  of  tests  (blood  alcohol 
concentration  and  urinalysis)  would 
have  to  be  conducted.  This  would 
greatly  complicate  the  process  as  well 
as  increase  costs.  Also,  the  blood  test 
method  generally  is  considered  to  be  a 
more  invasive  procedure.  Finally,  it  is 
easier  to  identify  someone  who  abuses 
alcohol  and  reports  for  work  impaired 
than  someone  who  uses  drugs. 

Excluding  alcohol  testing  from  this 
rulemaking  should  not  be  construed  to 
mean  that  the  RSPA  is  ignoring  the 
possibility  that  alcohol  may  be  a 
substance  of  widespread  abuse  in  the 
pipeline  industry.  The  RSPA  may 
consider  rulemaking  action  against 
alcohol  abuse  in  the  future. 
Additionally,  an  operator  is  not 
prohibited  fiom  testing  its  employees  for 
alcohol  if  the  operator  has  the 
independent  legal  authority  to  do  so. 

Prohibited  Drugs.  The  NTSB  believes 
that  the  list  of  prohibited  drugs  is  too 
narrow.  The  NTSB  indicates  that  it  has 
investigated  a  number  of  accidents  in 
other  modes  of  transportation  caused  by 
individuals  impaired  by  drugs  in 
Schedules  III  to  V  of  the  Controlled 
Substances  Act. 

In  the  final  rule  the  definition  of 
"prohibited  drug"  has  been  limited  to 
the  five  substances  for  which  drug 
testing  is  required:  marijuana,  cocaine, 
opiates,  amphetamines,  and 
phencyclidine  (PCP),  except  that  if  an 
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operator  wishes  to  test  for  other 
substances  during  reasonable  cause  or 
post-accident  testing,  it  may  do  so 
pro\'ided  it  has  obtained  approval  from 
RSPA.  as  specified  in  49  CFR  Part  40.  In 
addition,  the  rule  does  not  prohibit  an 
operator  from  testing  for  other  drugs  if 
the  operator  has  the  independent  legal 
authority  to  do  so. 

Medical  Review  Officer  (MRO).  The 
RSPA  has  clarified  and  expanded  the 
role  of  the  MRO  which  is  established  in 
the  DHHS  guidelines.  For  example,  the 
MRO  also  is  the  final  arbiter  regarding 
disputes  on  anti-drug  testing  progrcims 
and  schedules  for  unannounced  testing. 
The  MRO  is  also  responsible  to 
determine  a  schedule  of  unannounced 
testing,  and  when  applicable,  in 
consultation  with  the  rehabilitation 
committee,  for  an  employee  who  has 
returned  to  duty  after  rehabilitation. 

State  Agency  Inspectors.  Most 
commenters  that  commented  on  the 
subject  thought  that  state  pipeline  safety 
agency  inspectors  should  also  be  subject 
to  a  drug  testing  program.  The  RSPA 
plans  to  establish  standard 
qualifications  for  state  pipeline  safety 
inspectors.  The  comments  on  the  need 
for  a  drug  testing  prograra  for  state 
inspectors  will  be  considered  in  any 
future  rulemaking  regarding  those 
standards. 

Small  Operators.  Most  commenters 
thought  that  small  operators  should  also 
be  subject  to  these  drug  testing 
programs.  The  American  Public  Gas 
Association  (APGA)  recommended  that 
master  meter  systems  should  not  be 
excluded  from  participation  in  this 
program.  A  few  commenters.  such  as  the 
Iowa  Association  of  Municipal  Utilities, 
thought  that  operators  having  25  or 
fewer  employees  should  not  be  included 
in  this  rule. 

The  RSPA  believes  that  the  problem 
of  drug  abuse  is  so  universal  that  small 
operators  should  be  subject  to  these 
rules  to  ensure  that  all  the  nation's 
pipeline  transportation  system  is 
protected  from  the  hazards  of  drug 
impaired  pipeline  employees. 
Furthermore,  because  small  operators 
are  typically  distribution  companies 
supplying  gas  to  the  public  in  populated 
areas,  the  public  exposure  is  greater. 
Therefore,  small  operators  are  subject  to 
these  rules,  except  that  a  change  has 
been  made  to  the  reasonable  cause 
testing  for  operators  with  fewer  than  50 
employees  subject  to  this  part.  In  that 
case,  only  one  supervisor  is  necessary  to 
determine  that  there  is  reasonable  cause 
for  an  employee  to  be  drug  tested.  In 
addition,  small  operators  are  given 
additional  time  to  begin  their  testing 
programs. 


The  RSPA  has  not  changed  the  final 
rule  with  regard  to  master  meter 
systems.  Those  systems  an  still 
excluded  from  the  requirements  of  these 
regulations  because  they  do  not  usually 
perform  the  functions  traditionally 
considered  as  operating  or  maintaining 
a  pipehne.  The  gas  distribution  company 
is  responsible  for  the  operational 
characteristics  of  the  pipeline  system. 
Under  the  pipeline  safety  rules,  the 
master  meter  operator  is  responsible  for 
maintenance  of  the  pipelines  on  his 
property.  He  normally  contracts  this  out 
to  a  local  maintenance  or  plumbing 
company.  If  there  is  a  leak,  he  does  not 
shut  off  the  system  or  lower  the 
pressure.  Instead,  the  resident  of  a  unit 
usually  calls  the  gas  distribution 
company,  which  in  turn  checks  to  see  if 
there  is  a  problem  and  then  takes 
appropriate  action.  Therefore,  the  types 
of  incidents  that  would  arise,  such  as 
leaks  or  explosions,  would  not  be 
prevented  by  the  drug  testing  of  master 
meter  operators. 

Action  that  May  be  Taken  by  an 
Operator.  Some  commenters  objected  to 
the  proposal  that  an  operator  may  not 
discipline  or  terminate  an  employee  for 
drug-related  causes  if  the  employee 
successfully  completes  rehabilitation. 
They  argued  that  the  proposed  rule 
interjected  the  federal  government  into 
decisions  and  regulations  between 
management  and  labor — an  untenable 
situation  to  both  the  supervisors  and 
supervised  employees. 

The  RSPA  agrees  and  has  deleted  this 
proposal  from  the  final  rule. 

Suggested  Alternative  Plan.  Transok, 
Inc.,  suggests  that  instead  of  mandating 
drug  testing,  the  RSPA  should  impose  a 
fine  on  employers  of  $500  for  the  first 
drug  or  alcohol  related  accident  and 
$5,000  for  subsequent  accidents 
occurring  within  5  years  of  the  initial 
accident.  This,  according  to  Transok, 
Inc.,  would  ensure  a  drug-free 
transportation  system  by  penalizing 
employers  who  do  not  adequately 
supervise  employees. 

The  RSPA  believes  that  this  approach 
would  not  ensure  the  prevention  of  drug 
use  by  pipeline  industry  employees. 
First,  without  a  drug  testing  program,  the 
RSPA  would  not  be  able  to  identify  the 
accidents  caused  by  drug-impaired 
employees.  Secondly,  such  an  approach 
would  not  be  preventative  since  the 
accidents  would  already  have  occurred. 
Conflict  with  Foreign  Laws.  We  have 
determined  not  to  make  the  final  rule 
applicable  in  any  situation  where 
compliance  would  violate  the  domestic 
laws  or  policies  of  another  country.  In 
addition,  because  of  the  potential 
confusion  that  may  exist  involving 


application  of  this  rule  in  situations 
where  compliance  could  violate  foreign 
laws  or  poUcies.  we  have  determined 
not  to  make  the  rule  applicable,  until 
January  1. 1990,  in  any  situation  where  a 
foreign  government  contends  that 
compliance  with  our  rule  raises 
questions  of  compatibility  with  its 
domestic  laws  or  policies.  During  the 
next  year,  the  Department  and  other 
U.S.  government  officials  will  be 
working  closely  with  representatives  of 
foreign  governments  with  the  goal  of 
reaching  a  permanent  resolution  to  any 
conflict  between  our  rule  and  foreign* 
laws  and  policies.  The  U.S.  and 
Canadian  Governments  have  already 
established  a  bilateral  working  group  in 
an  attempt  to  achieve  this  objective.  We 
believe  that  considerable  progress  has 
already  been  made,  and  further 
meetings  will  be  held  in  the  near  future. 
While  we  believe  that  this  can  be  a 
model  for  addressing  the  concerns  of 
other  countries,  it  is  not  intended  to  be 
the  exclusive  means.  The  Administrator 
may  delay  the  effective  date  further 
under  this  section,  if  such  delay  is 
necessary  to  permit  consultation  with 
any  foreign  governments  to  be 
successfully  completed. 

It  is  the  agency's  intention  to  issue  a 
notice  no  later  than  December  1, 1989, 
that  would  make  any  necessary 
amendments  to  the  rule  as  a  result  of 
discussions  with  foreign  governments. 
Shortly  after  their  issuance,  any  such 
notices  will  be  published  in  the  Federal 
Register.  While  we  recognize  that  any 
decision  not  to  apply  our  rule  to  foreign 
citizens  has  the  potential  to  create  some 
anomalous  conditions  in  competitive 
situations,  it  is  the  intention  of  the  U.S. 
government  to  make  every  effort  to 
resolve  potential  conflicts  with  foreign 
governments  in  a  manner  that 
accommodates  their  concerns  while 
ensuring  the  necessary  level  of  safety  by 
those  we  regulate. 

Advisory  Committee  Review 

Section  4[b)  of  the  NGPSA,  as 
amended  (49  App.  U.S.C.  1673(b)), 
requires  that  each  proposed  gas  pipeline 
safety  standard  be  submitted  to  the 
Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  for  its 
consideration.  Similarly,  under  section 
204(b)  of  the  HLPSA  (49  App.  U.S.C. 
2003(b)),  proposed  hazardous  liquid 
pipeline  safety  standards  must  be 
submitted  to  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee  (THLPSSC).  These 
Committees  discussed  the  proposed  rule 
at  a  joint  meeting  held  on  September  14, 
1988,  in  Washington,  DC.  The  official 
report  of  each  Committee  and  the 
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transcript  of  the  meeting  is  in  the 
docket 

The  following  sets  forth  the 
recommendations  of  each  of  the 
advisory  committees  regarding  the 
feasibility,  reasonableness,  and 
practicability  on  the  proposed  rule  and 
disposition  of  these  recommendations 
by  RSPA. 

TPSSC.  The  TPSSC  voted  nine  to  four 
that  the  proposed  rule  is  feasible, 
reasonable,  and  practicable  with  the 
following  recommended  changes: 

•  Section  VI.  Adopt  Option  4.  which 
leaves  rehabilitation  to  an  operator's 
discretion. 

RSPA  Response.  RSPA  agrees  and  the 
requirement  for  a  mandatory 
rehabilitation  program  has  been  deleted 
in  this  fmal  rule. 

•  Section  Vl.C.  Eliminate  random 
testing. 

RSPA  Response.  As  noted  previously, 
the  RSPA  believes  that  random  testing  is 
a  critical  component  of  an  anti-drug 
program  and  that  a  50  percent  drug 
testing  rate  is  necessary  to  establish  a 
valid  confidence  level  as  well  as  to 
provide  a  sufficient  deterrent  to  drug  use 
by  employees.  The  RSPA  beUeves  that 
the  50  percent  rate  will  not  impose  an 
imdue  economic  or  administrative 
burden  on  operators  and  employees. 

•  Section  VII.  Eliminate  this  section 
regarding  restrictions  on  employee 
discipline. 

RSPA  Response.  RSPA  concurs,  and 
this  section  has  been  eliminated  since 
rehabilitation  is  discretionary  in  the 
final  rule. 

•  Section  VIII.A.  Change  time  for 
preparing  anti-drug  plan  from  120  days 
to  1  year. 

RSPA  Response.  The  RSPA  agrees 
more  time  is  needed  and  has  adjusted 
the  compliance  date  of  the  final  rule. 

•  Section  I.  Eliminate  applicability  to 
contractor  employees  in  definition  of 
"employee." 

RSPA  Response.  As  noted  previously, 
the  RSPA  believes  that  contractor 
employees  should  be  included  in  the 
group  of  employees  that  must  undergo 
drug  testing.  Although  these  persons 
may  not  be  under  the  direct  control  of 
operators,  their  job  performance  is  no 
less  critical  than  the  performance  of 
employees  who  work  directly  for 
operators.  The  RSPA  has  limited  the 
employees  covered  by  the  drug  rule  to 
those  who  perform  regulated  operation, 
maintenance,  or  emergency-response 
functions,  which  should  minimize  the 
effects  of  the  rule  on  operators  who 
contract  for  unskilled  transient  laborers. 

•  Section  IV.C.  Use  more  performance 
language  in  training. 

RSPA  Response.  The  RSPA  believes 
that  the  requirements  proposed  for 
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training  generally  were  already  in 
performance  language.  However,  the 
proposal  to  require  at  least  60  minutes  of 
training  annually  has  been  deleted  as 
too  specific.  The  final  rule  requires  that 
operators  provide  1  hour  of  training  for 
supervisory  personnel  who  will 
determine  whether  an  employee  must  be 
drug  tested  based  on  reasonable  cause. 
The  training  should  include  the  effects 
and  consequences  of  drug  use  and  the 
manifestations  and  behavioral  cues  that 
may  indicate  drug  use  and  abuse.  The 
RSPA  believes  the  rule  provides 
sufficient  flexibility  and  performance 
language  to  permit  the  tailoring  of  a 
training  program  to  fit  the  operations  of 
each  particular  operator.  If  an  operator 
wishes  to  provide  training  in  excess  of 
the  minimum  requirements  of  this  rule, 
the  operator  has  the  option  to  do  so. 

•  Section  IX.  Limit  access  to  records 
to  circumstances  following  accidents. 

RSPA  Response.  The  RSPA  has 
limited  access  to  the  drug  testing 
records  of  a  particular  employee  to 
when  RSPA  or  a  state  pipeline  safety 
agency  are  conducting  an  accident 
investigation. 

THLPSSC.  The  THLPSSC  voted  11  to 
0  not  to  support  the  NPRM  on  drug 
testing  because  the  need  for  such  a  rule 
has  not  been  demonstrated.  However, 
that  advisory  committee  recommended 
that  if  the  RSPA  issues  a  final  rule,  the 
RSPA  should  consider  the  following 
recommendations: 

•  Section  IV.C.  Eliminate  random 
testing. 

RSPA  Response.  As  noted  previously, 
the  RSPA  believes  that  random  testing  is 
a  critical  component  of  an  anti-drug 
program,  and  that  a  50  percent  dnig 
testing  rate  is  necessary  to  establish  a 
valid  confidence  level  as  well  as  to 
provide  a  sufficient  deterrent  to  drug  use 
by  employees.  The  RSPA  believes  that 
the  50  percent  testing  rate  will  not 
impose  an  undue  economic  or 
administrative  burden  on  operators  and 
employees. 

•  Section  IV.D.  Eliminate  reasonable 
cause  of  testing. 

RSPA  Response.  The  RSPA  has  not 
eliminated  this  section.  The  RSPA 
believes  that  testing  for  "reasonable 
cause"  is  a  necessary  element  and  one 
of  the  cornerstones  of  the  testing 
program.  If  an  employee  is  believed  to 
be  taking  prohibited  drugs  or  under  the 
influence  of  a  prohibited  drug  while  on 
duty,  it  is  incumbent  on  the  operator  to 
determine  if  that  employee  is  using 
prohibited  drugs.  More  over,  the 
comments  indicate  that  most  large 
operators  are  already  conducting  drug 
testing  when  their  employees  are 
believed  to  be  using  prohibited  drugs. 


•  Section  VI.  Adopt  Option  4,  which 
leaves  rehabilitation  to  an  operator's 
discretion. 

RSPA  Response.  The  requirement  for 
a  rehabilitation  program  has  been 
deleted  in  the  final  rule. 

•  Eliminate  the  applicability  of  the 
proposed  rule  to  contractor  employees. 

RSPA  Response.  This  has  not  been 
done  for  the  reasons  stated  previously 

•  Section  I.  "DHHS  Guidelines" 
should  be  a  minimum  requirement. 

RSPA  Response.  The  DOT  has 
modified  the  DHHS  Guidelines  and 
adopted  them  as  the  DOT  Procedures. 
As  in  all  pipeline  safety  regulations,  the 
operator  may  exceed  the  requirements 
as  set  forth  in  the  federal  regulations. 

•  Section  IX.  The  RSPA  should  be 
given  access  to  statistical  information 
only. 

RSPA  Response.  As  mentioned 
before,  the  RSPA  has  limited  access  to 
the  drug  testing  records  of  a  particular 
employee  to  when  RSPA  or  a  state 
pipeline  safety  agency  are  conducting  an 
accident  investigation. 

•  Section  195.401(d)(3).  Eliminate  the 
absolute  prohibition  against  an 
employee  having  any  amount  of  a 
prohibited  drug  in  his  system. 

RSPA  Response.  The  RSPA  has 
eliminated  this  requirement  to  be 
consistent  with  the  "DOT  Procedures" 
covering  the  amount  of  drug  in  an 
employee's  physiological  system  that 
constitutes  failure  of  an  initial  or 
confirmatory  drug  test. 

•  Section  VII.  Eliminate  the 
restrictions  on  employee  discipline. 
However,  don't  eliminate  the  employee 
discipline  restrictions  if  random  testing 
and  testing  based  on  reasonable  cause 
are  included  in  final  rule. 

RSPA  Response.  The  proposed 
employee  discipline  restrictions  are  nut 
in  the  final  rule.  The  RSPA  does  not 
believe  that  any  restriction  on  employee 
discipline  is  needed  because  the  final 
rule  does  not  mandate  rehabilitation. 
Absent  mandatory  rehabilitation,  any 
restriction  on  disciplinary  action  would 
unnecessarily  interject  RSPA  into  the 
management-employee  relationship. 

•  Section  VIII.  Change  time  for 
preparing  anti-drug  plan  from  120  days 
to  1  year. 

RSPA  Response.  The  RSPA  agrees 
more  time  is  needed  and  has  adjusted 
the  compliance  date  of  the  final  rule. 

Regulatory  Flexibility  Determination 

These  final  rules  apply  to  all  entities 
subject  to  RSPA's  jurisdiction  under  Part 
192, 193,  or  195,  other  than  operators  of 
master  meter  systems.  Operators  of 
master  meter  systems  constitute  the 
bulk  of  small  businesses  or  other  small 
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entities  that  operate  gas  pipeline 
systems.  There  are  few,  if  any.  small 
entities  that  operate  hazardous  liquid 
pipelines  subject  to  Part  195  or  LNG 
facilities  that  are  subject  to  Part  193. 
The  final  rule  provides  additional  time 
for  small  operators  to  prepare  their  anti- 
drug plans  and  begin  drug  testing.  In 
addition,  the  rule  provides  small 
operators  flexibility  in  testing  for 
reasonable  cause  by  allowing  one 
supervisor  trained  in  detection  to 
substantiate  the  decision  to  test. 
Therefore,  I  certifj'  that  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act,  this  final  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

Paperwork  Reduction  Act 

The  final  rule  requires  that  the 
operator  develop  a  written  program  and 
maintain  records  on  drug  testing  and 
training.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511),  these  information  collection 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  Information  need  not  be 
collected  under  this  rule  until  0MB 
clearance  is  received  and  the  OMB 
clearance  number  is  published  in  the 
Federal  Register. 

Federalism  Implications 

The  RSPA  has  reviewed  the  final  rule 
in  light  of  the  Federalism  considerations 
set  forth  in  Executive  Order  12612. 
Although  the  final  rule  will  have  to  be 
adopted  by  states  participating  in  the 
federal-state  relationships  prescribed  in 
the  Natural  Gas  Pipeline  Safety  Act  of 
1968  and  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979,  the  impact  of  such 
adoption  based  upon  currently  available 
information  would  not  be  substantial.  In 
addition,  RSPA  does  not  expect  that 
such  adoption  would  have  a  substantial 
direct  effect  on  the  relationship  between 
the  federal  government  and  the  states  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  This  expectation  takes 
into  account  the  preemption  of 
inconsistent  state  or  local  laws 
governing  drug  testing  as  discussed 
supra.  Accordiingly,  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612  is  not  warranted. 

Significance 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
determined  not  to  be  a  major  rule 
because  it  would  not  have  an  impact  on 
the  economy  in  excess  of  $100  million 
annually,  would  not  result  in  a  major 
change  in  costs  or  prices  for  consumers, 
individual  industries,  government,  or 


any  geographic  region,  and  would  not 
significantly  affect  competition. 
However,  it  is  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979)  because  it 
concerns  a  matter  on  which  there  is 
substantial  public  interest  and  because 
it  involves  important  Departmental 
policy.  The  Draft  Regulatory  Evaluation 
has  been  revised  to  reflect  the  changes 
in  the  final  rule.  The  total  discounted 
cost  of  these  regulations  over  a  10-year 
period  is  now  estimated  to  be  $29.1 
million.  The  discounted  benefits  of  the 
program  have  been  revised  and  are  now 
estimated  to  be  $41.6  million  over  a  10- 
year  period.  A  copy  of  the  Final 
Regulatory  Evaluation  has  been  placed 
in  the  docket. 

List  of  Subjects  in  49  CFR  Part  199 

Pipeline  safety.  Drug  testing.  v 

In  view  of  the  foregomg,  RSPA 
amends  Title  49  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  199  as 
follows: 

PART  199— DRUG  TESTING 

Sec. 

199.1    Scope  and  compliance. 

199.3    Definitions. 

199.5   DOT  procedures. 

199.7    Anti-drug  plan. 

199.9    Use  of  persons  who  fail  or  refuse  a 

drug  test. 
199.11    Drug  tests  required. 
199.13    Drug  testing  laboratory. 
199.15  Review  of  drug  testing  results. 
199.17   Retention  of  sample  and  retesting. 
199.19   Employee  assistance  program. 
199.21    Contractor  employees. 
199.23   Recordkeeping. 

Authority:  49  App.  U.S.C.  1672, 1674a,  1681, 
1804, 1808,  2002,  and  2040;  49  CFR  1.53 

§  199.1    Scope  and  compliance. 

(a)  This  part  requires  operators  of 
pipeline  facilities  subject  to  Part  192, 
193,  or  195  of  this  chapter  to  test 
employees  for  the  presence  of  prohibited 
drugs  and  provide  an  employee 
assistance  program.  However,  this  part 
does  not  apply  to  operators  of  "master 
meter  systems"  defined  in  §  191.3  of  this 
chapter. 

(b)  Operators  with  more  than  50 
employees  subject  to  drug  testing  under 
this  part  need  not  comply  with  this  part 
until  December  21, 1989.  Operators  with 
50  or  fewer  employees  subject  to  drug 
testing  under  this  part  need  not  comply 
with  this  part  until  April  23, 1990. 

(c)  This  part  shall  not  apply  to  any 
person  for  whom  compliance  with  this 
part  would  violate  the  domestic  laws  or 
policies  of  another  country. 

(d)  This  part  is  not  effective  until 
January  1, 1990,  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  this  part 


raises  questions  of  compatibility  with 
that  country's  domestic  laws  or  policies. 
On  or  before  December  1. 1989,  the 
Administrator  shall  issue  any  necessary 
amendment  resolving  the  applicability 
of  this  part  to  such  person  on  and  after 
January  1, 1990. 

§  199.3    Definitions. 
As  used  in  this  part — 
"Accident"  means  an  incident 
reportable  under  Part  191  of  this  chapter 
involving  gas  pipeline  facilities  or  LNG 
facilities,  or  an  accident  reportable 
under  Part  195  of  this  chapter  involving 
hazardous  liquid  pipeline  facilities. 

"Administrator"  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA),  or  any  person  who  has  been 
delegated  authority  in  the  matter 
concerned. 

"DOT  Procedures"  means  the 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs" 
published  by  the  Office  of  the  Secretary 
of  Transportation  in  Part  40  of  this  title. 

"Employee"  means  a  person  who 
performs  on  a  pipeline  or  LNG  facility 
an  operating,  maintenance,  or 
emergency-response  function  regulated 
by  Part  192, 193,  or  195  of  this  chapter. 
This  does  not  include  clerical,  truck 
driving,  accounting,  or  other  functions 
not  subject  to  Part  192, 193,  or  195.  The 
person  may  be  employed  by  the 
operator,  be  a  contractor  engaged  by  the 
operator,  or  be  employed  by  such  a 
contractor. 

"Fail  a  drug  test"  means  that  the 
confirmation  test  result  shows  positive 
evidence  of  the  presence  under  DOT 
Procedures  of  a  prohibited  drug  in  an 
employee's  system. 

"Operator"  means  a  person  who  owns 
or  operates  pipeline  facilities  subject  to 
Part  192, 193.  or  195  of  this  chapter. 

"Pass  a  drug  test"  means  that  initial 
testing  or  confirmation  testing  under 
DOT  Procedures  does  not  show 
evidence  of  the  presence  of  a  prohibited 
drug  in  a  person's  system. 

"Prohibited  drug"  means  any  of  the 
following  substances  specified  in 
Schedule  1  or  Schedule  II  of  the 
Controlled  Substances  Act.  21  U.S.C. 
801.812  (1981  ft  1987  Cum.P.P.): 
marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PCP). 
In  addition,  for  the  purposes  of 
reasonable  cause  testing,  "prohibited 
drug"  includes  any  substance  in 
Schedule  I  or  11  if  an  operator  has 
obtained  prior  approval  from  RSPA. 
pursuant  to  the  "DOT  Procedures"  in  49 
CFR  Part  40,  to  test  for  such  substance, 
and  if  the  Department  of  Health  and 
Human  Services  has  established  an 


approved  testing  protocol  and  positive 
threshold  for  such  substance. 

"Rehabilitation  committee"  means  the 
individuals  who  develop  and  determine 
an  employee's  rehabilitation  plan  and  a 
schedule  for  the  employee's  return  to 
work.  The  conunittee  consists  of  the 
operator  or  the  operator's  designated 
representative,  the  medical  review 
officer,  and  the  individual  in  charge  of 
the  employee's  rehabilitation. 

"State  agency"  means  an  agency  of 
any  of  the  several  states,  the  District  of 
Columbia,  or  Puerto  Rico  that 
participates  under  section  5  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(49  App.  U.S.C.  1674)  or  section  205  of 
the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  (49  App.  U.S.C.  2009). 

S  199.5    DOT  procedures. 

The  anti-drug  program  required  by 
this  part  must  be  conducted  according  to 
the  requirements  of  this  part  and  the 
DOT  Procedures.  In  the  event  of  conflict 
the  provisions  of  this  part  prevail  Terms 
and  concepts  used  in  this  part  have  the 
same  meaning  as  in  the  DOT 
Procedures. 

§199.7    Anti-drug  plan. 

(a)  Each  operator  shall  maintain  and 
follow  a  written  anti-drug  plan  that 
conforms  to  the  requirements  of  this  part 
and  the  DOT  Procedures.  The  plan  must 
contain — 

(1)  Methods  and  procedures  for 
compliance  with  all  the  requirements  of 
this  part,  including  the  employee 
assistance  program; 

(2)  The  name  and  address  of  each 
laboratory  that  analyzes  the  specimens 
collected  for  drug  testing;  and 

(3)  The  name  and  address  of  the 
operator's  medical  review  officer. 

§  199.9    Us*  of  persons  wtio  fail  or  refuse  a 
drug  test 

(a)  An  operator  may  not  knowingly 
use  as  an  employee  any  person  who — 

(1)  Fails  a  drug  test  required  by  this 
part  and  the  medical  review  officer 
makes  a  determination  under 

§  199.15(d)(2);  or 

(2)  Refuses  to  take  a  drug  test  required 
by  this  part. 

(b)  Paragraph  (a)(1)  of  this  section 
does  not  apply  to  a  person  who  has — 

(1)  Successfully  completed  a 
rehabilitation  program  and  passed  a 
drug  test  under  DOT  Procedures; 

(2)  Been  recommended  by  the  medical 
review  officer  for  return  to  duty  as  a 
result  of  the  rehabilitation  program;  and 

(3)  Not  failed  a  drug  test  required  by 
this  part  after  the  successful  completion 
of  a  rehabilitation  program. 


§199.11    Drug  tests  required. 

Each  operator  shall  conduct  the 
following  drug  tests  for  the  presence  of  a 
prohibited  drug: 

(a)  Pre-employment  testing.  No 
operator  may  hire  or  contract  for  the  use 
of  any  person  as  an  employee  unless 
that  person  passes  a  drug  test  or  is 
covered  by  an  anti-drug  program  that 
conforms  to  the  requirements  of  this 
part. 

(b)  Post-accident  testing.  As  soon  as 
possible  but  no  later  than  32  hours  after 
an  accident,  an  operator  shall  drug  test 
each  employee  whose  performance 
either  contributed  to  the  accident  or 
cannot  be  completely  discounted  as  a 
contributing  factor  to  the  accident.  An 
operator  may  decide  not  to  test  under 
this  paragraph  but  such  a  decision  must 
be  based  on  the  best  information 
available  immediately  after  the  accident 
that  the  employee's  performance  could 
not  have  contributed  to  the  accident  or 
that,  because  of  the  time  between  that 
performance  and  the  accident,  a  drug 
test  is  useless  to  determine  whether  the 
performance  was  affected  by  drug  use. 

(c)  Random  testing.  Each  operator 
shall  drug  test  at  least  50  percent  of  its 
employees  every  12  months.  Each 
operator  shall  select  employees  for 
testing  by  using  a  random  number  table 
or  a  computer-based  random  number 
generator  that  is  matched  with  an 
employee's  social  security  number, 
payroll  identification  number,  or  other 
appropriate  identification  number. 
However,  during  the  first  12  months 
following  the  institution  of  random  drug 
testing  under  this  part,  each  operator 
shall  meet  the  following  conditions: 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period; 

(2)  The  last  test  collection  during  the 
year  is  conducted  at  an  annualized  rate 
of  50  percent;  and 

(3)  The  total  number  of  tests 
conducted  during  the  12  months  is  equal 
to  at  least  25  percent  of  the  covered 
population. 

(d)  Testing  based  on  reasonable 
cause.  Each  operator  shall  drug  test 
each  employee  when  there  is  reasonable 
cause  to  believe  the  employee  is  using  a 
prohibited  drug.  The  decision  to  test 
must  be  based  on  a  reasonable  and 
articulable  belief  that  the  employee  is 
using  a  prohibited  drug  on  the  basis  of 
specific,  contemporaneous  physical, 
behavioral,  or  performance  indicators  of 
probable  drug  use.  At  least  two  of  the 
employee's  supervisors,  one  of  whom  is 
trained  in  detection  of  the  possible 
symptoms  of  drug  use,  shall  substantiate 
and  concur  in  the  decision  to  test  an 
employee.  However,  in  the  case  of 
operators  with  50  or  fewer  employees 
subject  to  testing  under  this  part,  only 


one  supervisor  of  the  employee  trained 
in  detecting  possible  drug  use  symptoms 
shall  substantiate  the  decision  to  test. 

(e)  Testing  after  rehabilitation.  A 
person  who  returns  to  duty  as  an 
employee  after  rehabilitation  shall  be 
subject  to  a  reasonable  program  of 
follow-up  drug  testing  without  prior 
notice  for  not  more  than  60  months  after 
his  return  to  duty. 

§  199.13    Drug  testing  lal>oratory. 

(a)  Each  operator  shall  use  for  the 
drug  testing  required  by  this  part  only 
drug  testing  laboratories  certified  by  the 
Department  of  Health  and  Human 
Services  under  the  DOT  Procedures. 

(b)  The  drug  testing  laboratory  must 
permit — 

(1)  Inspections  by  the  operator  before 
the  laboratory  is  awarded  a  testing 
contract;  and 

(2)  Unarmounced  inspections, 
including  examination  of  records,  at  any 
time,  by  the  operator,  the  Administrator, 
and  if  the  operator  is  subject  to  state 
agency  jurisdiction,  a  representative  of 
that  state  agency. 

§  199.15    Review  of  drug  testing  results. 

(a)  MRO  appointment.  Each  operator 
shall  designate  or  appoint  a  medical 
review  officer  (MRO).  If  an  operator 
does  not  have  a  qualified  individual  on 
staff  to  serve  as  MRO,  the  operator  may 
contract  for  the  provision  of  MRO 
services  as  part  of  its  anti-drug  program. 

(b)  MRO  qualifications.  The  MRO 
must  be  a  licensed  physician  with 
knowledge  of  drug  abuse  disorders. 

(c)  MRO  duUes.  The  MRO  shall 
perform  the  following  functions  for  the 
operator 

(1)  Review  the  results  of  drug  testing 
before  they  are  reported  to  the  operator. 

(2)  Review  and  interpret  each 
confirmed  positive  test  result  as  follows 
to  determine  if  there  is  an  alternative 
medical  explanation  for  the  confirmed 
positive  test  result: 

(i)  Conduct  a  medical  interview  with 
the  individual  tested. 

(ii)  Review  the  individual's  medical 
history  and  any  relevant  biomedical 
factors. 

(iii)  Review  all  medical  records  made 
available  by  the  individual  tested  to 
determine  if  a  confirmed  positive  test 
resulted  from  legally  prescribed 
medication. 

(iv)  If  necessary,  require  that  the 
original  specimen  be  reanalyzed  to 
determine  the  accuracy  of  the  reported 
test  result. 

(v)  Verify  that  the  laboratory  report 
and  assessment  are  correct. 
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(3)  Determine  whether  and  when  an 
employee  involved  in  a  rehabilitation 
program  may  be  returned  to  duty. 

(4)  Determine  a  schedule  of 
unannounced  testing,  in  consultation 
with  the  rehabilitation  committee,  for  an 
employee  who  has  returned  to  duty  after 
rehabilitation. 

(5)  Ensure  that  an  employee  has  been 
drug  tested  in  accordance  with  the  DOT 
Procedures  before  the  employee  returns 
to  duty  after  rehabilitation. 

(d)  MRO  determinations.  The 
following  rules  govern  MRO 
determinations: 

(1)  If  the  MRO  determines,  after 
appropriate  review,  that  there  is  a 
legitimate  medical  explanation  for  the 
confirmed  positive  test  result  other  than 
the  unauthorized  use  of  a  prohibited 
drug,  the  MRO  is  not  required  to  take 
further  action. 

(2)  If  the  MRO  determines,  after 
appropriate  review,  that  there  is  no 
legitimate  medical  explanation  for  the 
confirmed  positive  test  result  other  than 
the  unauthorized  use  of  a  prohibited 
drug,  the  MRO  shall  refer  the  individual 
tested  to  an  employee  assistance 
program,  or  to  a  personnel  or 
administrative  officer  for  further 
proceedings  in  accordance  with  the 
operator's  anti-drug  program. 

(3)  Based  on  a  review  of  laboratory 
inspection  reports,  quality  assurance 
and  quality  control  data,  and  other  drug 
test  results,  the  MRO  may  conclude  that 
a  particular  drug  test  result  is 
scientifically  insufficient  for  further 
action.  Under  these  circumstances,  the 
MRO  should  conclude  that  the  test  is 
negative  for  the  presence  of  a  prohibited 
drug  or  drug  metabolite  in  an 
individual's  system. 

§  1 99. 1 7    Retention  of  samples  and 
retesting. 

(a)  Samples  that  yield  positive  results 
on  confirmation  must  be  retained  by  the 
laboratory  in  properly  secured,  long- 
term,  frozen  storage  for  at  least  365  days 
as  required  by  the  DOT  Procedures. 
Within  this  365-day  period,  the 
employee  or  his  representative,  the 
operator,  the  Administrator,  or,  if  the 
operator  is  subject  to  the  jurisdiction  of 
a  state  agency,  the  state  agency  may 
request  that  the  laboratory  retain  the 
sample  for  an  additional  period.  If, 
within  the  365-day  period,  the 
laboratory  has  not  received  a  proper 
written  request  to  retain  the  sample  for 
a  further  reasonable  period  specified  in 
the  request,  the  sample  may  be 


discarded  following  the  end  of  the  365- 
period. 

(b)  If  the  medical  review  officer 
(MRO)  determines  there  is  no  legitimate 
medical  explanation  for  a  confirmed 
positive  test  result  other  than  the 
unauthorized  use  of  a  prohibited  drug, 
the  original  sample  must  be  retested  if 
the  employee  makes  a  written  request 
for  retesting  within  60  days  of  receipt  of 
the  final  test  result  from  the  MRO.  The 
employee  may  specify  retesting  by  the 
Department  of  Health  and  Human 
Services.  The  operator  may  require  the 
employee  to  pay  in  advance  the  cost  of 
shipment  (if  any)  and  reanalysis  of  the 
sample,  but  the  employee  must  be 
reimbursed  for  such  expense  if  the  retest 
is  negative. 

(c)  If  the  employee  specifies  retesting 
by  a  second  laboratory,  the  original 
laboratory  must  follow  approved  chain- 
of-custody  procedures  in  transferring  a 
portion  of  the  sample. 

(d)  Since  some  analytes  may 
deteriorate  during  storage,  detected 
levels  of  the  drug  below  the  detection 
limits  established  in  the  DOT 
Procedures,  but  equal  to  or  greater  than 
the  established  sensitivity  of  the  assay, 
must,  as  technically  appropriate,  be 
reported  and  considered  corroborative 
of  the  original  positive  results. 

§  1 99. 1 9    Employee  assistance  program. 

(a)  Each  operator  shall  provide  an 
employee  assistance  program  (EAP)  for 
its  employees  and  supervisory  personnel 
who  will  determine  whether  an 
employee  must  be  dnig  tested  based  on 
reasonable  cause.  The  operator  may 
establish  the  EAP  as  a  part  of  its 
internal  personnel  services  or  the 
operator  may  contract  with  an  entity 
that  provides  EAP  services.  Each  EAP 
must  include  education  and  training  on 
drug  use.  At  the  discretion  of  the 
operator,  the  EPA  may  include  an 
opportunity  for  employee  rehabilitation. 

(b)  Education  under  each  EAP  must 
include  at  least  the  following  elements: 
display  and  distribution  of  informational 
material;  display  and  distribution  of  a 
community  service  hot-line  telephone 
number  for  employee  assistance;  and 
display  and  distribution  of  the 
employer's  policy  regarding  the  use  of 
prohibited  drugs. 

(c)  Training  under  each  EAP  for 
super\'isory  personnel  who  will 
determine  whether  an  employee  must  be 
drug  tested  based  on  reasonable  cause 
must  include  one  60-minute  period  of 


training  on  the  specific, 
contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable 
drug  use. 

§  199.21    Contractor  employees. 

With  respect  to  those  employees  who 
are  contractors  or  employed  by  a 
contractor,  an  operator  may  provide  by 
contract  that  the  drug  testing,  education, 
and  training  required  by  this  part  be 
carried  out  by  the  contractor  provided: 

(a)  The  operator  remains  responsible 
for  ensuring  that  the  requirements  of  this 
part  are  complied  with;  and 

(b)  The  contractor  allows  access  to 
property  and  records  by  the  operator, 
the  Administrator,  and  if  the  operator  is 
subject  to  the  jurisdiction  of  a  state 
agency,  a  representative  of  the  state 
agency  for  the  purpose  of  monitoring  the 
operator's  compliance  with  the 
requirements  of  this  part. 

§  199.23    Recordkeeping. 

(a)  Each  operator  shall  keep  the 
following  records  for  the  periods 
specified  and  permit  access  to  the 
records  as  provided  by  paragraph  (b)  of 
this  section: 

(1)  Records  that  demonstrate  the 
collection  process  conforms  to  this  part 
must  be  kept  for  at  least  3  years. 

(2)  Records  of  employee  drug  test 
results  that  show  employees  failed  a 
drug  test,  and  the  type  of  test  failed  (e.g.. 
post-accident),  and  records  that 
demonstrate  rehabilitation,  if  any.  must 
be  kept  for  at  least  5  years,  and  include 
the  following  information: 

(i)  The  functions  performed  by 
employees  who  failed  a  drug  test. 

(ii)  The  prohibited  drugs  which  were 
used  by  employees  who  failed  a  drug 
test. 

(iii)  The  disposition  of  employees  who 
failed  a  drug  test  (e.g.,  termination, 
rehabilitation,  leave  without  pay). 

(iv)  The  age  of  each  employee  who 
failed  a  drug  test. 

(3)  Records  of  employee  drug  test 
results  that  show  employees  passed  a 
drug  test  must  be  kept  for  at  least  1  year. 

(4)  A  record  of  the  number  of 
employees  tested,  by  type  of  test  (e.g.. 
post-accident),  must  be  kept  for  at  least 
5  years. 

(5)  Records  confirming  that 
supervisors  and  employees  have  been 
trained  as  required  by  this  part  must  be 
kept  for  at  least  3  years. 


(b)  Information  regarding  an 
individual's  drug  testing  results  or 
rehabilitation  may  be  released  only 
upon  the  written  consent  of  the 
individual,  except  that  such  information 
must  be  released  regardless  of  consent 
to  the  Administrator  or  the 
representative  of  a  state  agency  upon 
request  as  part  of  an  accident 
investigation.  Statistical  data  related  to 
drug  testing  and  rehabilitation  that  is 
not  name-specific  and  training  records 
must  be  made  available  to  the 
Administrator  or  the  representative  of  a 
state  agency  upon  request. 

Issued  in  Washington,  DC,  on  November 
14, 1988. 
M.  Cynthia  Douglass. 

Administrator,  Research  and  Special 

Programs  Administration. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  217  and  219 

[FRA  Docl(et  No.  RSOR-6,  Notice  No.  20] 

Random  Drug  Testing;  Amendments  to 
Alcohol/Drug  Regulations 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  FRA  issues  a  final  rule 
prohibiting  use  of  controlled  substances 
without  medical  authorization  by  certain 
safety-sensitive  railroad  employees, 
requiring  random  drug  testing  of  those 
employees,  and  amending  existing 
regulations  regarding  control  of  alcohol 
and  drug  use  in  railroad  operations  to 
provide  further  safeguards  with  respect 
to  body  fluid  tests  for  controlled 
substances.  These  measures  are 
intended  to  facilitate  the  control  of  drug 
use  in  railroad  operations  and  thereby 
prevent  accidents,  injuries,  and  property 
damage. 

DATES:  This  final  rule  will  be  effective 
December  21, 1988.  Pursuant  to  49  CFR 
Part  211,  FRA  Rules  of  Practice,  any 
petition  for  reconsideration  must  be 
submitted  not  later  than  10  days  prior  to 
the  effective  date  of  the  rule,  or 
December  12, 1988.  Railroad  random 
testing  programs  must  be  submitted  not 
later  than  June  19, 1989.  The  new 
Procedures  for  Transportation 
Workplace  Drug  Testing  Programs  must 
be  implemented  by  the  railroads  by  July 
19, 1989,  and  on  that  date  a  prohibition 
on  non-medical  drug  use  will  also 
become  effective.  Random  testing 
programs  must  be  implemented  not  later 
than  November  20, 1989. 
ADDRESSES:  Any  petition  for 
reconsideration  shall  be  submitted  to 
the  Docket  Clerk  (RCC-30),  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration,  Room  8201,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3),  FRA,  Washington,  DC  20590 
(Telephone:  (202)  366-0897)  or  Grady 
Cothen.  Special  Counsel  (Telephone: 
(202)  366-9416). 
SUPPLEMENTARY  INFORMATION: 

IntroductioD 

The  Rulemaking 

On  May  10. 1988,  FRA  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  to  (1) 
prohibit  the  use  of  controlled  substances 
by  safety-sensitive  railroad  employees 


at  any  time,  except  with  medical 
authorization,  and  (2)  require  that 
railroads  implement  random  dnig  urine 
testing  programs  approved  by  the  FRA 
(53  FR  16640).  That  notice  also  proposed 
to  make  certain  incidental  and 
confomaing  amendments  to  existing 
regulations  regarding  post-accident, 
reasonable  cause,  and  pre-employment 
drug  testing  (49  CFR  Part  219,  Subparts 
C.  D.  and  F). 

On  May  24. 1988.  FRA  published  in 
the  Federal  Register  an  announcement 
of  public  hearings  on  the  NPRM  (54  FR 
18589).  Hearings  were  held  in  Chicago, 
Illinois,  on  June  14, 1988,  in  Atlanta, 
Georgia,  on  June  15. 1988.  in  Los 
Angeles.  California,  on  June  23. 1988, 
and  in  Washington,  DC,  on  June  28  and 
29, 1988.  The  docket  remained  open  for 
public  comments  through  August  8, 1988. 
In  keeping  with  FRA's  announced  policy 
to  consider  late-filed  comments  to  the 
extent  practicable,  FRA  has  considered 
all  comments  submitted  through  August 
22. 1988. 

On  July  28. 1988,  FRA  published  in  the 
Federal  Register  an  Interim  Rule  and 
Interim  Statements  of  Policy  (53  FR 
28594)  implementing  Pub.  L.  100-342,  the 
Rail  Safety  Improvement  Act  of  1988. 
This  document  amended  the 
responsibility  for  compliance  section  of 
the  present  regulations  (49  CFR  219.9)  by 
making  applicable  to  individuals  the 
civil  penalty  sanctions  of  section  209  of 
the  Federal  Railroad  Safety  Act  of  1970, 
as  amended. 

Industry  and  Regulatory  Background 

FRA  has  previously  described  at  great 
length  the  historic  efforts  of  the  railroad 
industry  to  deal  with  safety  hazards 
caused  by  alcohol  and  drugs  and  the 
very  severe  consequences  to  public  and 
employee  safety  when  those  efforts 
have  not  been  successful.  (See 
documents  pertinent  to  promulgation  of 
the  existing  regulations  at  48  FR  30723, 
July  5, 1983  (ANPRM);  49  FR  24252.  June 
12, 1984  (NPRM);  50  FR  31508,  August  2. 
1985  (Final  Rule)). 

The  existing  regulations  regarding 
control  of  alcohol  and  drug  use  in 
railroad  operations  became  effective 
beginning  on  February  10, 1986.  Those 
regulations  (49  CFR  Part  219),  which 
apply  to  employees  performing  functions 
subject  to  the  Hours  of  Service  Act  (45 
U.S.C.  61  et  seq.)— 

•  Prohibit  any  employee  from  going  or 

remaining  on  duty  while  using, 
possessing  or  being  under  the 
influence  of  alcohol  or  a  controlled 
substance: 

•  Mandate  post-accident  toxicological 

testing  following  certain  significant 
train  accidents  and  employee 
fatalities; 


•  Require  improved  reporting  of 
alcohol/drug  involvement  in 
accident/incidents  (49  CFR 
225.17(d)); 

•  Provide  for  pre-employment  drug 
screens; 

•  Authorize  testing  for  reasonable 
cause  (i.e.,  on  reasonable  suspicion, 
after  an  accident  or  injury  involving 
human  failure,  or  following  an 
enumerated  safety  rule  violation);  and 

•  Require  railroads  to  implement 
policies  designed  to  identify  employees 
troubled  by  substance  abuse  problems 
through  voluntary  referrals  and  co- 
worker reporting. 

Over  three  years  after  issuance, 
elements  of  the  rule  remain  under 
challenge  in  litigation  now  pending 
before  the  United  States  Supreme  Court 
(Burnley  v.  Railway  Labor  Executives' 
Association.  No.  87-1555). 

This  regulatory  program  builds  on  an 
extensive  history  on  the  part  of  the  rail 
unions,  the  railroads  and  FRA  in 
development  of  employee  assistance 
programs  and  encouragement  of 
education  and  awareness  activities.  Rail 
unions  have  included  sobriety  and 
mutual  assistance  in  their  organizational 
objectives  since  their  formation  in  the 
last  century.  The  railroads  have,  since 
their  inception,  enforced  Rule  G,  the 
standard,  operating  rule  forbidding 
employees  to  go  or  remain  on  duty  while 
using,  possessing  or  being  under  the 
influence  of  alcohol.  In  recent  years, 
mind-altering  drugs  have  been  added  to 
this  prohibition.  Beginning  in  the  1950'8, 
and  on  a  broad  front  during  the  1970*8, 
the  railroads  developed  and  put  in  place 
some  of  the  best  employee  assistance 
programs  in  all  of  American  industry, 
serving  extremely  large  client  loads,  and 
often  including  family  members  of 
employees.  Employee  assistance 
services  have  been  made  available  to 
employees  discharged  for  alcohol  and 
drug-related  violations,  and  voluntary 
referrals  on  a  confidential  basis  have 
been  actively  encouraged. 

Concurrent  with  the  development  and 
implementation  of  the  existing 
regulatory  program,  FRA  has  actively 
promoted  the  design  and 
implementation  of  peer  prevention 
programs  led  by  employees  and 
supported  by  rail  management.  These 
efforts,  known  within  the  industry  as 
Operation  Red  Block  or  Operation  Stop 
(hereafter  collectively  "Operation  Red 
Block"),  provide  a  means  for  rank-and- 
file  workers  to  protect  their  own  safety 
while  assisting  fellow  employees  with 
substance  abuse  problems  through 
education,  awareness  campaigns, 
intervention  and.  if  necessary, 
confrontation  of  workers  who  come  to 
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work  impaired.  In  exchange  for  this 
active  employee  involvement,  railroad 
managements  on  a  number  of  properties 
have  agreed  to  withhold  discipline  in 
first-offense  cases  under  the  companies' 
substance  abuse  pohcy  or  Rule  G  (the 
standard  operating  rule  prohibiting 
alcohol  and  drug  use,  possession  and 
impairment),  even  when  the  offense  is 
detected  through  incident-driven 
alcohol/drug  testing  and/or 
observations  of  railroad  supervisors.  In 
the  next  month,  FRA  will  release  a  case 
study  detailing  the  functioning  of 
Operation  Red  Block  on  two  railroads. 

In  addition  to  regulatory  and 
voluntary  activities,  the  railroad 
companies  themselves  have  taken  a 
variety  of  initiatives  to  address 
substance  abuse  among  their  employees. 
For  instance,  of  the  seven  large  rail 
systems  that  provide  roughly  85  percent 
of  rail  transportation  services  in  the 
United  States  (Burlington  Northern, 
Conrail,  CSX  Rail  Transportation, 
Norfolk  Southern,  Santa  Fe,  Southern 
Pacific  and  Union  Pacific)  (hereinafter 
"major  rail  systems")  five  have 
implemented  drug  screens  in  connection 
with  physical  examinations  as  a  part  of 
their  medical  qualifications  programs. 
These  examinations  are  typically 
conducted  on  a  periodic  basis  and  when 
employees  return  to  service  or  transfer 
from  one  type  of  job  position  to  another. 
Most  of  these  programs  have  been 
challenged  in  litigation  under  the 
Railway  Labor  Act,  even  though  it  is  the 
uniform  practice  of  the  railroads  to  use 
the  results  of  drug  screens  for  medical 
qualifications  purposes  and  to  return  the 
employee  to  service  upon  presentation 
of  a  negative  specimen  (and  completion 
of  any  substance  abuse  treatment  that 
the  employee,  or  the  medical  officer, 
deem  necessary).  See  Railway  Labor 
Executives  Association  Consolidated 
Rail  Corporation,  845  F.2d  1187  (3rd  Cir. 
1988)  (barring  medical  testing),  cert. 

granted U.S ;  Railway  Labor 

Executives  Association  v.  Norfolk  and 
Western  Ry.,  833  F.2d  700  (7th  Cir.  1987) 
(medical  testing  creates  only  minor 
dispute  subject  to  arbitration); 
Brotherhood  of  Maintenance  of  Way 
Employees.  Lodge  16  v.  Burlington 
Northern  Railroad  Company.  802  F.2d 
1016  (8th  Cir.  1986)  (post-furlough  testing 
held  minor  dispute). 

All  of  the  major  rail  systems  have  in 
place  some  form  of  training  program  for 
supervisors  in  drug  abuse  detection,  and 
some  of  the  programs  provide  for 
inclusion  of  employees  and  their 
representatives.  Union  organizations 
have  also  included  substance  abuse 
prevention  information  in  their  meetings 
ar  i  widely  disseminated  publications. 


and  thousands  of  prevention  committee 
members  have  received  training  through 
their  railroads. 

During  the  past  three  years,  several 
thousand  managers,  supervisors  and 
employee  representatives  have 
participated  in  conferences  sponsored 
(or  jointly  sponsored)  by  FRA  to  provide 
information  concerning  FRA's  regulatory 
program  or  to  promote  Operation  Red 
Block.  The  most  recent  of  these 
meetings,  a  working  conference  to  share 
the  field  experience  of  the  Operation 
Red  Block  prevention  teams  and  expose 
nonparticipants  to  program  concepts, 
was  held  in  Fort  Worth,  Texas,  in  May 
of  this  year.  At  this  conference  the 
Federal  Railroad  Administrator  once 
again  strongly  urged  nonparticipating 
railroads  and  unions  to  join  together  in 
supporting  Operation  Red  Block,  and 
some  additional  Operation  Red  Block 
agreements  have  been  signed  since  that 
time. 

In  short,  the  railroad  industry 
approaches  the  1990's  having  attempted 
every  major  strategy  conceivable  to 
control  alcohol  and  drug  use,  with  the 
exception  of  random  testing.  Despite 
these  efforts  and  the  progress  they  have 
brought,  however,  the  public  and 
railroad  employees  remain  at  risk. 

Drug  Abuse  Prevalence 

Tools  of  Measurement 

Drug  abuse  prevalence  is  a  changing 
reality  that  responds  to  many  variables, 
including  temporary  or  permanent 
effects  of  countermeasures  implemented 
by  employers  or  the  government.  The 
prevalence  of  drug  abuse  in  any 
population  is  also  difficult  to  measure 
directly  due  to  a  variety  of  reasons, 
including  the  following: 

•  Survey  techniques  using  self  and 
peer  reporting  are  not  necessarily  well 
suited  to  determination  of  conduct  that 
involves  illegal  acts.  (FRA  attempted  to 
obtain  reliable  survey  data  on  drug 
abuse  in  one  railroad  region,  following 
the  general  model  used  for  the  1978 
alcohol  survey  conducted  under  the 
Railroad  Employee  Assistance  Project. 
This  effort  was  not  successful,  since 
drug  users  would  not  report  their  own 
use  and  co-workers  often  said  there  was 
a  problem  in  the  workplace  while 
denying  having  seen  incidents  of  drug 
use  (which  they  would  have  been 
responsible  for  reporting  had  they  been 
witnesses.)) 

•  Supervisor/management  estimates 
of  drug  abuse  undertaken  prior  to 
institution  of  testing  programs 
consistently  understate  prevalence  rates 
as  measured  by  other,  more  objective 
means. 


•  Testing  programs  relying  on  body 
fluids  reflect  only  immediate  past  use 
(within  the  period  necessary  to  reduce 
the  concentration  of  drug  or  metabolite 
below  the  cut-off  for  the  test]  and  thus 
understate  the  percent  of  population 
who  may  use  dnigs  within  a  longer  time 
period,  such  as  a  week,  month  or  a  year. 

•  For-cause  testing  programs 
generally  produce  positive  rates  higher 
than  random  or  periodic  testing,  since 
drug  abusers  are  overrepresented  in 
events  giving  rise  to  the  tests  by  virtue 
of  their  more  frequent  contribution  to 
their  occurrence. 

•  Reasonable  suspicion  testing,  which 
is  often  aggregated  with  for-cause 
testing  for  reporting  purposes,  obviously 
produces  high  rates  of  detection  because 
the  individuals  are  selected  based  on 
signs  and  symptoms  consistent  with 
drug  use. 

•  Scheduled  testing  with  advance 
notice  (e.g..  periodic  physical)  produces 
positive  rates  much  lower  than  actual 
incidence  in  the  population,  since  all 
nondependent  users  and  even  some 
dependent  users  can  abstain  for  the 
period  necessary  to  avoid  detection. 
Such  testing  of  employed  populations 
also  results  in  apparent  precipitous 
declines  in  prevalence  as  measured 
through  the  testing  process.  These 
declines  may  be  partially  illusory,  since 
they  may  reflect  increased  effort  by  drug 
abusers  to  avoid  detection  by  abstaining 
prior  to  the  tests. 

•  Testing  programs  may  not  be 
directly  comparable  for  a  variety  of 
reasons,  including  scope  of  substances 
tested,  cut-offs  on  screening  and 
confirmation,  rigor  with  which  collection 
is  supervised,  laboratory  diligence  in 
identifying  diluted  and  adulterated 
samples,  and  varying  rates  of  refusal. 

Prevalence  may  also  vary  as  the 
population  changes  through  turnover 
(entry  and  exit)  and  passage  of  time  (as 
some  persons  put  aside  habits  learned 
in  their  youths  and  others  develop 
habits,  e.g.,  as  a  result  of  life  crises  or 
exposure  to  addicting  substances  in  the 
course  of  medical  treatment). 

Individual  Railroad  Data  and  Industry 
Estimates 

In  the  course  of  this  rulemaking  and 
program  administration  FRA  has 
gathered  a  variety  of  statistical 
indicators  from  the  railroads  that  verify 
the  presence  of  a  substance  abuse 
problem  in  the  industry  and  permit 
inferences  to  be  drawn  with  respect  to 
its  size  and  significance. 

A  major  western  rail  system 
employing  27,000  employees  reports 
having  performed  over  23.000  urinalysis 
tests  for  alcohol  and  drugs  of  abuse 
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since  1985,  some  5,000  of  which  were  for 
cause,  with  the  remainder  conducted  in 
the  medical  program.  In  1985,  medical 
testing  yielded  a  positive  rate  of  13.7 
percent,  but  this  indicator  had  dropped 
to  2.3  percent  during  the  first  four 
months  of  1988.  For-cause  testing 
(including  of  FRA  post-accident)  yielded 
24.1  percent  positives  in  1985,  but  had 
declined  to  8.3  percent  in  1988.  This 
railroad's  statistics  for  non-Hours  of 
Service  employees  showed  similar  or 
slightly  higher  rates  of  detection  for 
those  groups  despite  broad  corporate 
policies  reaching  all  crafts. 

Another  major  western  railroad  has 
pursued  what  it  characterizes  as  a  very 
aggressive  for-cause  testing  program 
since  August  of  1984.  From  an  initial 
positive  rate  in  excess  of  20  percent,  the 
railroad  reported  an  incidence  rate  of 
about  2  percent  in  early  1988. 
Transportation  department  employees 
on  this  railroad  tested  positive  at  a  5.6 
percent  rate  in  1987.  Maintenance-of- 
v/ay  and  maintenance-of-equipment 
personnel  tested  positive  at  a  similar  or 
slightly  lower  rate.  However,  applicants 
for  maintenance-of-way  employment 
tested  positive  at  a  38.6  percent  rate  as 
late  as  1936  (the  last  year  for  which  data 
was  provided). 

A  major  eastern  rail  system 
experiences  positive  rates  during 
periodic  physical  examinations  of  under 
1  percent.  The  railroad's  reasonable 
cause  positive  rate  was  4  percent  in 
1987,  but  dropped  to  2  percent  in  the 
first  5  months  of  1988.  Retum-from- 
furlough  testing,  which  tends  to  focus  on 
younger  employees,  yielded  an  8.4 
percent  positive  rate  in  1987  but  only  3.2 
percent  in  1988  (6  months). 

Another  major  western  rail  system 
that  performs  most  of  its  testing  in  the 
medical  context,  but  also  requires 
reasonable  cause  testing,  experienced 
an  overall  2.8  percent  positive  rate  in 
1987,  falling  to  1.6  percent  in  the  first  5 
months  of  1988.  This  railroad's 
reasonable  cause  statistics  reported 
under  49  CFR  Part  217  showed  a 
considerably  higher  positive  rate  for 
drugs  in  for-cause  testing  (15  percent), 
but  with  very  few  tests  conducted  (27), 
some  of  which  may  have  been 
reasonable  suspicion  tests. 

The  major  rail  system  on  which 
Operation  Red  Block  had  its  genesis 
reports  the  following  alcohol/drug 
positive  rates  for  mandatory  post- 
accident  and  FRA  reasonable  cause 
testing:  8.3  percent  in  1986, 10.6  percent 
in  1987,  and  9.7  percent  in  1988. 

A  northeastern  commuter  authority 
reports  an  overall  positive  rate  of  11.4 
percent  for  alcohol  and  drugs  in  for- 
cause,  mandatory  post-accident,  and 
return-to-work  testing  since  1985. 


A  large  midwest  regional  railroad  has 
been  administering  mandatory  post- 
accident  and  reasonable  cause  tests  to 
its  employees  since  1986.  In  the  first  six 
months  of  that  year,  the  railroad 
experienced  a  13  percent  positive  rate 
(combined  for  both  types  of  testing), 
declining  to  5.3  percent  in  the  most 
recent  six-month  period. 

Railroads  view  alcohol  and  drug  use 
as  a  unitary  problem  and  so  generally 
did  not  break  down  the  two  categories 
in  presenting  information  in  this 
rulemaking,  so  certain  of  the  data 
presented  above  included  both  alcohol 
and  drugs  (where  urine  testing  programs 
included  alcohol).  FRA  has  noted  in  the 
past,  and  through  review  of  for-cause 
data  submitted  under  49  CFR  Part  217, 
that  the  ratio  of  drug  to  alcohol  positives 
in  urine  testing  programs  is  typically 
about  four  or  five  to  one. 

As  reflected  by  testimony  in  this 
proceeding,  national  and  system  union 
leaders  generally  estimate  that  use  of 
drugs  or  alcohol  affecting  performance 
is  a  problem  for  approximately  ten 
percent,  or  just  under  ten  percent,  of 
railroad  employees. 

National  Railroad  Prevalence  Data 

FRA  administers  two  systems  that 
collect  prevalence  data  for  the  railroad 
industry.  The  first  is  a  system  of  annual 
reporting  regarding  reasonable  cause 
tests  and  Rule  G  dispositions  (49  CFR 
217.13(d)).  In  1986,  5.8  percent  of  2,953 
reasonable  cause  urine  tests  were 
positive  for  alcohol  or  other  drugs,  with 
tJte  rate  for  drugs  other  than  alcohol 
running  at  4.4%  percent.  In  1987.  6.8%  of 
5,439  reasonable  cause  urine  tests  were 
positive  for  alcohol  or  drugs,  and  the 
rate  for  drugs  other  than  alcohol  was 
5.5%  percent.  In  both  years,  marijuana 
and  illegal  stimulants  (cocaine, 
amphetamines)  dominated  the  "other 
drug"  category,  but  central  nervous 
system  depressants  (barbiturates, 
benzodiazepines)  and  narcotics 
(morphine  and  codeine)  were  well 
represented. 

FRA  also  centrally  administers  a 
program  for  analysis  of  blood  and  urine 
specimens  collected  at  independent 
medical  facilities  following  significant 
railroad  accidents.  The  categories  of 
events  are  defined  in  such  a  way  that 
roughly  two-thirds  of  the  testing  events 
will  be  caused  by  human  factors.  (The 
remainder  are  selected  solely  based  on 
severity  and  the  public  need  to 
investigate  causation  and  may,  after 
investigation,  be  determined  to  have 
been  caused  exclusively  by  track, 
equipment  or  other  factors.)  Although 
the  purposes  of  this  program  focus  on 
investigation  of  individual  accidents  and 
targeting  of  resources  for  remediation, 


data  are  also  aggregated  to  reflect 
incidence  rates  among  the  population 
tested.  Pertinent  information  from  this 
program  is  displayed  below: 
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Of  particular  concern  is  the  fact  that  14.9 
percent  of  commuter  railroad  employees 
tested  after  qualifying  accidents  in  the  past 
two  and  one-half  years  were  positive  for 
unauthorized  use  of  controlled  substances. 

Significance 

FRA  remains  concerned  that 
aggregate  reasonable  cause  and  post- 
accident  statistics  remain  at  relatively 
high  levels,  notwithstanding  material 
changes  in  certain  indicators  on 
individual  railroads.  The  aggregate 
reasonable  cause  statistics  likely  reflect 
the  commencement  in  1987  of 
reasonable  cause  programs  on  many 
railroads  that  previously  had  not 
adopted  aggressive  testing  strategies.  As 
noted  above,  railroads  that  maintain 
testing  programs  at  reasonable  levels  of 
effort  do  show  significant  declines  in 
positive  rates,  even  for  short-notice 
testing.  FRA  would  therefore  expect  the 
long-term  trend  to  show  declines  in 
positive  rates  on  a  national  basis. 

However,  the  rate  of  positive  test 
results  in  postaccident  testing,  an 
appreciable  portion  of  which  involve 
recent  or  very  heavj'  use  (based  on 
review  of  blood  and  urine  levels), 
continues  to  be  alarming.  Although  the 
detection  of  drug  use  among  employees 
involved  in  an  accident  does  not 
invariably  mean  that  accident  was 
caused  by  drugs,  it  does  indicate  the 
presence  of  a  risk  factor.  And  the 
nation's  railroads  continue  to 
experience  accidents  for  which  strong 
indications  point  to  alcohol  or  drug  use 
as  a  casual  or  contributing  factor. 

Accident  History 

When  FRA  published  the  current 
regulations,  we  stated  as  follows: 

If  we  have  not  yet  experienced  a  serious 
passenger  train  accident  for  which  alcohol  or 
drug  involvement  has  been  documented,  it 


must  nevertheless  be  remembered  that  the 
potential  exists. 

(50  FR  31508,  31525;  August  2. 1985). 
Despite  all  efforts  to  prevent  this  type  of 
event  from  occurring,  16  persons  were 
killed  and  174  were  injured  when  a 
Conrail  movement  passed  an  absolute 
restrictive  signal  and  went  through  a 
switch  into  the  path  of  a  high-speed 
Amtrak  train  at  Chase.  Maryland,  on 
January  4. 1987.  The  engineer  and 
conductor  of  the  Conrail  engines  later 
admitted  smoking  marijuana  in  the  cab 
just  prior  to  the  collision.  Aggregation  of 
all  costs  from  this  accident,  including 
property  damage  and  settlement  of 
wrongful  death  and  personal  injury 
claims,  may  approach  $100  million.  With 
every  hope  that  history  will  not  repeat 
itself,  we  note  again  today  that  for  so 
long  as  a  significant  number  of  railroad 
employees  continue  their  misuse  of 
alcohol  and  drugs  the  railroads,  railroad 
employees  and  the  public  remain 
exposed  to  an  unacceptable  risk.  This 
risk  includes  danger  to  passenger 
operations,  the  possibility  of  release  of 
toxic  or  volatile  hazardous  materials, 
and  the  ever-present  exposure  of 
crewmembers  from  collisions  and  high- 
speed derailments. 

The  experience  of  1987,  v/hich  began 
so  tragically  with  the  Chase,  Maryland, 
accident,  is  illustrative  of  the  human  and 
material  consequences  that  drug  and 
alcohol  abuse  can  cause.  According  to  a 
Safety  Study  by  the  National 
Transportation  Safety  Board  entitled 
"Alcohol/Drug  Use  and  its  Impact  on 
Railroad  Safety"  (NTSB/SS-88/04:  June 
1, 1988)  (hereafter  NTSB  Alcohol/Drug 
Study),  the  Board  found  alcohol  or  drug 
involvement  was  a  probable  cause  of 
eight  rail  transportation  accidents  in 
1987.  including  one  rail  transit  accident. 
The  Board  said  that  alcohol/drug 
involvement  was  Usted  as  a  contributing 
factor  in  the  case  of  two  additional 
accidents,  one  of  them  a  transit 
accident.  The  1987  railroad  accidents 
listed  in  the  NTSB  study  included,  in 
addition  to  the  Chase,  Maryland, 
accident — 

•  New  York.  New  York,  April  10: 
Employee  fatality  during  switching 
movement;  deceased  tested  positive  for 
marijuana  metabolite  and  conductor 
directing  movement  trested  positive  for 
cocaine  metabolite. 

•  Pittsburgh,  Pennsylvania,  April  11: 
Sideswipe/derailment  of  freight  train 
overspeed  on  curve;  22.000  residents 
evacuated  due  to  hazardous  material 
release;  engineer  at  fault  tested  positive 
for  non-authorized  use  of  butalbital,  a 
barbiturate  widely  available  in 
prescription  medications. 


•  New  York.  New  York,  April  27:  Rear 
end  collision  of  commuter  trains  due  to 
motorman  failing  to  observe  signal;  17 
injured;  motorman  tested  positive  for 
marijuana. 

•  North  Platte.  Nebraska.  September 
19:  Hostler  left  locomotives  unattended 
without  brakes,  causing  them  to  run  into 
standing  train;  damage  $271,000;  hostler 
positive  for  marijuana. 

•  Kemmerer,  Wyoming.  November  8: 
Head-on  collision  of  freight  trains 
resulting  in  fatality,  8  injuries  and 
8900,000  in  damage;  front  brakeman  of 
train  not  operated  in  accordance  with 
signal  indications  positive  for  cocaine. 
Including  the  above-listed,  FRA  has 
identified  13  accidents  during  1987 
involving  alcohol  or  drug  positives 
where  employees  may  have  been 
impaired  and  contributed  to  the  cause  or 
severity  of  those  accidents. 

FRA  continues  to  detect  at  least  one 
posiiive  for  alcohol  or  drugs  in  an 
average  of  one  out  of  five  accidents  for 
which  testing  is  conducted.  For  1988, 
several  accidents  still  under 
investigation  or  review  illustrate  the 
potential  impacts  of  impaired 
employees: 

•  Chester,  Pennsylvania,  January  29; 
High  speed  passenger  train  routed  onto 
track  occupied  by  maintenance-of-way 
equipment,  19  injured;  $3,380,000  in 
property  damage;  block  operator  fled 
pest  after  accident,  but  his  urine 
specimen  collected  three  and  one-half 
days  later  tested  positive  for  marijuana 
metabolite,  and  traces  of  the  cocaine 
metabolite  and  amphetamines. 

•  Dixon,  Illinois,  March  21:  Freight 
trains  collided  head-on;  3  injuries: 
$195,000  in  damage;  dispatcher  positive 
for  alcohol  (.15  percent)  and  one 
brakeman  on  each  train  tested  positive 
for  marijuana. 

•  Mount  Vernon,  New  York.  April  6: 
Rear-end  collision  of  empty  commuter 
trains;  1  fatahty;  damage  $1  million; 
engineer  of  striking  train  posiiive  for 
marijuana  metabolite  (trace);  dispatcher 
positive  for  opiates;  block  operator  and 
assistant  block  operator  positive  for 
butalbital;  leverman  positive  for 
marijuana. 

•  Fairlawn,  New  Jersey,  May  21: 
Head-on  collision  of  freight  trains;  1 
fatality;  damage  $39,000;  dispatcher 
positive  for  marijuana. 

•  Long  Beach,  California,  June  9: 
Switching  collision  of  freight  trains;  4 
injuries;  $51,000  damage;  conductor  of 
crew  under  investigation  was  positive 
for  marijuana. 

Overall,  in  the  period  January  1, 1987, 
through  August  15, 1988.  there  have  been 
54  qualifying  accidents  in  which  one  or 
more  employees  tested  positive  for 


unauthorized  use  of  controlled 
substances.  Thirty-two  people  died  in 
those  accidents,  357  were  injured,  and 
more  than  $33  million  in  railroad 
property  was  destroyed. 

In  summary,  FRA  remains  concerned 
that  all  of  the  necessary  and  quite  useful 
measures  implemented  to  date  have  not 
been  sufficient  to  bring  an  end  to  the 
threat  to  rail  safety  posed  by  misuse  of 
alcohol  and  drugs. 

The  Proposed  Rule 

The  NPRM  proposed  to  prohibit  use 
by  safely-sensitive  railroad  employees 
of  a  controlled  substance  at  any  time, 
except  with  medical  authorization,  and 
to  require  implementation  of  random 
drug  testing  programs  for  those 
employees.  The  preamble  and  proposed 
rule  text  set  out  a  number  of  issues  to  be 
resolved  with  respect  to  the  design  and 
implementation  of  these  provisions  and 
options  for  disposition  of  employees 
testing  positive.  The  NPRM  also 
proposed  to  amend  the  penally  schedule 
to  Part  219  and  make  amendments  to 
Part  217  to  collect  adequate  data  on  the 
random  testing  program. 

Discussion  of  Comments  and 
Conclusions 

General  Overview  of  the  Major  Issues 

In  response  to  the  NPRM,  the  FRA 
received  comments  from  seventy-six 
persons,  including  written  submissions 
and  oral  testimony  at  five  public 
hearings.  June  hearings  were  held  in 
Chicago,  Atlanta.  Los  Angeles  and 
Washington  and  all  written  comments 
received  by  August  22, 1988  were 
considered.  Comments  were  received 
from  thirty-six  railroads,  two 
organizations  representing  railroads,  ten 
employee  organizations,  thirteen 
individuals,  nine  persons  or 
organizations  with  some  expertise  in 
analysis  of  urine  for  drugs  of  abuse,  and 
six  public  interest  organizations. 

All  commenters  supported  the  goal  of 
a  drug-free  railroad  operating 
enviomment.  In  general  terms,  the  use  of 
random  testing  as  a  means  of  achieving 
this  goal  received  broad  support  from 
rail  operators  and  members  of  the  drug 
and  alcohol  testing  industry.  Labor 
organizations,  however,  opposed  the 
imposition  of  mandatory  random  drug 
testing. 

Evidence  of  o  problem.  Railroads 
noted  that  present  testing  programs 
reveal  current  drug  use  by  employees 
(see  discussion  of  data  culled  from 
railroad  drug  testing  experience  to  date, 
above).  All  Class  I  carriers  expressed 
concern  at  the  level  of  drug  usage  being 
detected,  stating  that  such  usage  has  a 
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detrimental  effect  on  the  safety  of 
operations.  A  number  of  commenters, 
including  Safe  Travel  America,  pointed 
to  the  Chase,  Maryland  accident  as 
evidence  of  the  grave  consequences  of 
drug  use. 

Support  for  random  testing.  Rail 
carriers  were  joined  in  their  support  of 
random  testing  by  a  number  of  public 
interest  groups,  individuals,  and 
members  of  the  drug  testing  industry. 
These  commenters  are  alarmed  by  the 
evidence  of  drug  use  among  railroad 
employees  and  they  believe  that  a 
random  drug  testing  program  is 
necessary  to  confront  the  problem.  They 
believe  that  random  testing  is  the  most 
effective  deterrent  to  drug  use  available. 
During  oral  testimony  it  was  frequently 
stated  that  the  interests  of  public  safety 
justify  the  slight  intrusion  upon 
employee  privacy. 

Random  testing  as  a  deterrent.  FRA 
heard  from  several  railroads  and 
experts  who  believe  that  random  testing 
is  justified  because  it  provides  a 
deterrent  to  on-duty  and  off-duty  drug 
use.  Commenters  were  nearly 
unanimous  in  their  appraisal  of  the 
deterrent  effect  of  random  testing.  Peter 
Bensinger  of  Bensinger,  DuPont  and 
Associates  stated  that,  based  upon  his 
own  considerable  experience  in  the 
field,  he  believes  that  random  testing  is 
the  most  effective  deterrent  yet  devised. 
Only  the  RLEA  doubted  the  power  of 
random  testing's  deterrent  effect,  stating 
that  employee  fear  of  discipline  for  a 
rule  violation  presents  a  deterrent  of  at 
least  equal  weight. 

Opposition  to  random  testing. 
Random  testing  was  opposed  by  labor 
groups,  CSX  Transportation,  eight 
inidividuals,  and  the  Epilepsy 
Foundation  of  America.  These 
commenters  believe  that  random  testing 
is  an  unacceptably  intrusive  and 
unnecessary  method  of  curbing  drug  use 
by  railroad  employees.  Random  testing 
was  opposed  on  constitutional  grounds, 
and  a  number  of  alternatives  were 
suggested.  Many  feared  that  railroads 
would  use  this  new  form  of  testing  to 
harass  union  locals  and  employees. 
Others  object  to  what  they  perceive  to 
be  an  underlying  bias — that  an 
employee  is  guilty  of  misconduct  until 
he  can  prove  his  innocence.  The 
Railway  Labor  Executives  Association 
(RLEA)  contended  that  random  testing 
would  encourage  drug  users  to  switch  to 
more  dangerous  drugs  for  which  testing 
is  not  conducted. 

The  National  Transportation  Safety 
Poard  (NTSB)  believed  that  other 
measures  should  be  implemented  before 
it  is  decided  that  random  testing  should 
be  implemented.  (See  discussion  below.) 


Alternative  Strategies.  Labor,  CSX 
Transportation,  and  the  NTSB  also 
believe  that  the  implementation  of 
testing  is  unnecessary  and  may 
undermine  other  efforts  at  controlling 
drug  use.  Several  alternatives  were 
suggested: 

1.  FRA  should  encourage  carriers  to 
establish  Operation  Red  Block 
programs.  These  programs  are 
supported  because  they  instill  trust 
between  management  and  employees 
while  being  more  effective  in  removing 
impaired  employees  from  service.  CSX 
Transportation  submitted  information 
which  was  said  to  indicate  that  their 
own  Red  Block  program  has  helped  to 
improve  their  safety  record  and  to 
drastically  reduce  instances  of  Rule  G 
violations. 

2.  FRA  should  only  mandate  that 
carriers  develop  their  own  testing 
programs  through  collective  bargaining 
with  unions.  This  was  opposed  by 
testing  proponents  because  it  would 
delay  the  imposition  of  testing  and 
possibly  require  employers  to 
administer  numerous  different  programs 
for  the  various  crafts.  Safe  Travel 
America  disfavored  this  approach 
because  it  would  prevent  public  input 
into  the  process.  Some  commenters  also 
believed  that  a  uniform  nationwide 
program  is  superior  to  a  piecemeal 
approach. 

3.  FRA  should  encourage  training  of 
supervisors  in  the  detection  of  troubled 
employees. 

4.  FRA  should  do  more  to  promote 
safety  equipment  such  as  automatic 
train  control  devices. 

5.  FRA  should  regulate  carrier 
practices  which  create  an  environment 
conducive  to  drug  and  alcohol  abuse. 
Among  the  factors  thought  to  encourage 
abuse  are  long  hours,  long  layovers  and 
overnight  stays  at  away  from  home 
terminals. 

Labor  unions  and  the  NTSB  stated 
that  these  efforts  coupled  with  existing 
programs  (post-accident  testing, 
reasonable  cause  testing,  pre- 
employment  testing,  medical  testing, 
Rule  G  and  employee  assistance 
programs  (EAP's))  should  provide  the 
necessary  remedy  for  employee  drug 
use.  (NTSB's  comments  are  more  fully 
discussed  below.) 

CSX  proposed  that  FRA  support  these 
programs  and  help  establish  acceptable 
levels  of  positive  test  results  for  the 
various  non-selective  testing  methods. 
CSX  suggested  that  random  testing  be 
mandated  only  for  those  carriers  or 
regions  that  fail  to  meet  the  established 
target  rate. 


Constitutional  Issues  Regarding 
Random  Drug  Testing 

Comments:  The  FRA  received  few 
detailed  comments  on  the 
constitutionality  of  the  proposed  rule.  A 
number  of  railroads,  individuals  and 
public  interest  groups  indicated  that 
they  believe  the  FRA  proposal  to  be 
constitutional  because  the  public  right  to 
safety  overrides  an  employee's  less 
significant  claim  to  privacy.  Labor 
groups.  CSX  Transportation,  and  the 
Epilepsy  Foundation  of  America, 
however,  either  questioned  or 
affirmatively  challenged  the 
constitutionality  of  the  rule. 

A  commenter  also  submitted  the 
views  of  Senator  Daniel  Inouye 
(prepared  for  a  legislative  committee 
report),  who  viewed  random  testing  of 
transportation  employees  as 
constitutionally  defective  by  virtue  of  its 
impact  on  all  employees,  including  the 
majority  who  do  not  misuse  drugs.  See 
Senate  Rept.  100-43  at  39-42  (additional 
views  on  S.  1041). 

Conclusions:  Commenters  in  this 
rulemaking  have  not  contended  that  a 
drug-free  policy  such  as  contained  in 
section  219.102  of  the  proposed  rule 
infringes  protected  constitutional 
interests,  and  we  believe  it  is  clear  that 
it  would  not.  See  New  York  Transit 
Authority  v.  Beazer,  440  U.S.  568  (1979). 

FRA  is  keenly  aware  of  the 
constitutional  issues  posed  by  random 
drug  testing.  Those  issues,  and  logically 
antecedent  issues,  are  being  litigated  in 
a  variety  of  forums  already,  and  will 
likely  be  substantially  resolved  by  the 
Supreme  Court  in  pending  litigation  and 
cases  already  in  the  courts  of  appeals 
before  the  instant  rule  could  wind  its 
way  through  the  judicial  process.  The 
Federal  Aviation  Administration 
addresses  the  constitutional  issues  in  its 
preamble  elsewhere  in  today's  Federal 
Register.  A  very  similar  analysis  applies 
to  the  issues  in  the  instant  rule 
applicable  to  railroad  employees. 

FRA  has  endeavored  to  craft  the  final 
rule  in  a  manner  ensuring  that  random 
testing  programs  meet  objective  critaria 
that  protect  against  any  exercise  of 
discretion  by  the  railroad  in  selecting  a 
particular  employee  for  testing.  Urine 
collections  will  occur  in  private,  except 
where  carefully  delineated  conditions 
provide  reason  to  believe  that  the 
employee  may  alter  or  substitute  the 
specimen.  The  final  rule  carefully 
protects  medical  information  necessarily 
developed  incident  to  the  testing  process 
(i.e..  provided  by  the  employee  at  the 
time  of  sample  collection  or  revealed 
through  testing  for  controlled  substances 
that  have  therapeutic  uses). 


Confidentiality  protections  for  test 
results  involving  even  illicit  drug  use 
will  limit  the  perceived  intrusiveness  of 
the  program  h-om  the  point  of  view  of 
the  abuser,  and  non-abusers  will 
obviously  have  nothing  to  fear.  The  final 
rule  also  affirms  due  process  rights 
through  careful  control  of  the  testing 
process  itself,  including  review  of  test 
results  by  an  expert  fact-finder  (the 
medical  review  officer),  opportunity  for 
the  employee  to  make  further 
explanations  prior  to  any  action  on  a 
laboratory  report,  access  to  underlying 
records  and  right  to  have  the  sample 
analyzed  by  another  certified 
laboratory.  Existing  procedural  rights 
with  respect  to  employment  remain 
unabridged  (e.g.,  investigation, 
grievance  and  adjustment  under  the 
collective  bargaining  agreement  and 
section  3  of  the  Railway  Labor  Act,  45 
U.S.C.  153). 

FRA  has,  in  short,  adopted  the  full 
range  of  protections  useful  to  ensure 
fairness  and  confidentiality  and  to 
check  abuse  of  discretion.  The  sanctions 
against  individuals  now  available  under 
amendments  made  by  the  Rail  Safety 
Improvement  Act  of  1988  will  further 
strengthen  FRA's  ability  to  enforce  these 
important  protections.  Further,  FRA  is 
making  the  enhanced  testing  safeguards 
applicable  to  our  existing  rule. 

Extent  of  the  Drug  Problem  in  Rail 
Transportation 

Comments:  Comments  regarding  the 
prevalence  of  the  drug  problem  in  rail 
transportation  are  discussed  above. 
Virtually  all  commenters  agreed  that 
drug  use  remains  at  unacceptable  levels 
and  that  it  poses  a  safety  risk  that  must 
be  addressed.  Commenters  differed  in 
the  means  deemed  appropriate  to 
address  the  problem. 

Conclusions:  Like  the  commenters, 
FRA  remains  concerned  that  misuse  of 
controlled  substances  by  railroad 
employees  engaged  in  safety-sensitive 
duties  is  a  significant  problem  that 
threatens  the  safety  of  railroad 
employees  and  the  public  for  so  long  as 
it  continues. 

Accuracy  of  Drug  Test  Results 

Comments:  The  FRA  received 
comments  from  labor  groups  and 
individuals  questioning  the  accuracy  of 
drug  testing.  Experts  testified,  however, 
that  use  of  GS/MS  by  the  Coast  Guard 
and  U.S.  Navy  has  turned  up  no  false 
positives  after  thousands  of  proficiency 
tests.  PharmChem,  Inc.  related  that  their 
own  experience  has  shown  that  with 
proper  confirmation  techniques,  drug 
testing  is  essentially  errorless  if  chain  of 
custody  is  properly  maintained. 


Conclusions:  The  accuracy  of  properly 
administered  urine  testing  for  drugs  of 
abuse  is  not  a  matter  of  speculation.  The 
scientific  tools  are  available  to  make 
positive  identification  of  specific 
compounds  in  human  body  fluids.  See, 
e.g..  Urine  Testing  for  Drugs  of  Abuse, 
Research  Monograph  Series  No.  73 
(National  Institute  on  Drug  Abuse  1986): 
GC/MS  Assays  for  Abused  Drugs  in 
Body  Fluids,  Research  Monograph 
Series  No.  32  (National  Institute  on  Drug 
Abuse  1980).  Commercial  testir^g 
laboratories  have  extensive  experience 
in  the  use  of  relevant  technologies.  The 
College  of  American  Pathologists  has  for 
many  years  administered  an  open 
proficiency  testing  program  for  clinical 
laboratories  performing  drug  testing. 
The  United  States  armed  services  have 
conclusively  demonstrated  the  value  of 
blind  proficiency  testing  as  a  means  of 
ensunngj-eliable  identification  of 
pdsm^^pecimens  and  documentation 
that  no  false  positive  tests  are  being 
reported,  and  two  major  railroads  are 
alreMy  utihzing  this  technique.  Finally, 
the  Department  of  Health  and  Human 
Services  is  now  administering  a 
laboratory  certification  program  that 
will  identify  a  number  of  major 
laboratories  capable  of  providing  first- 
rate  forensic  control  and  documentation 
of  testing,  as  well  as  first-rate  analytical 
toxicology.  Certification  of  additional 
laboratories  is  expected  in  the  next  few 
weeks,  as  the  carefully-plaiuied  process 
of  initial  proficiency  testing  and 
laboratory  inspection  is  completed. 

As  adapted  for  private  sector 
application,  the  HHS  Guidelines  provide 
a  workable  and  forensically  sound 
approach  to  determination  of  the 
presence  of  drugs  and  their  metabolites 
in  urine.  Care  must  be  taken,  of  course, 
to  prevent,  detect  and  correct  .any  error 
in  application  of  the  safeguards 
provided  by  the  Guidelines  and  sound 
laboratory  practice.  FRA  believes  such 
errors,  if  any,  will  be  extremely  rare  and 
readily  susceptible  to  correction. 

Coverage  of  Employees 

Comments:  Four  railroads  and  one 
substance  abuse  expert  testified  in 
support  of  the  current  proWsion 
mandating  testing  only  for  employees 
covered  by  the  Hours  of  Service  Act.  But 
a  majority  of  commenters  favored 
extending  the  degree  of  coverage  to 
some  extent.  Labor,  several  railroads, 
and  the  NTSB  all  favored  testing  of  first 
line  supervisors.  Testing  of  these 
individuals  was  supported  because  they 
make  frequent  safety  critical  decisions 
and  because  the  testing  of  managers 
promotes  employee  faith  in  the  fairness 
of  the  program. 


There  was  also  broad  support 
especially  among  caniers,  for  extending 
testing  to  maintenance  of  way 
employees.  It  was  stated  that  these 
employees  operate  machinery  over 
tracks  while  normal  operations  are  in 
progress.  They  therefore  pose  as  much 
of  a  threat  to  safety  as  employees  who 
are  covered  by  the  Hours  of  Service  Act. 

To  a  lesser  extent,  extension  of 
coverage  to  the  following  groups  was 
supported:  car  inspectors,  shop 
mechanics,  railroad  officers  who  carry 
firearms,  and  clerks  who  prepare 
paperwork  for  the  transportation  of 
hazardous  materials. 

Conclusions:  FRA  is  persuaded  that 
regulations  for  the  control  of  alcohol  and 
drug  use  should,  from  the  point  of  view 
of  ideal  or  optimum  safety  objectives, 
extend  to  all  employees  engaged  in 
functions  bearing  directly  on  the  safety 
of  rail  operations.  Railroad  policies 
generally  reflect  this  point  of  view,  as 
well.  Given  this  objective,  a  Federal  rule 
would  extend  to  those  actually  involved 
in  moving  freight  and  passengers,  those 
responsible  for  inspection  or 
maintenance  of  rail  track  and  structures, 
employees  who  work  »  a  rolling  stock  or 
inspect  it  for  compliance  with  Federal 
standards,  those  who  prepare  shipping 
papers  for  hazardous  materials,  on- 
board service  personnel  on  passenger 
trains,  and  a  variety  of  other  employees 
who  are  few  in  number  but  whose 
responsibilities  can  affect  safety. 

Nevertheless,  to  date  FRA  has  limited 
the  coverage  of  its  regulations  to 
employees  directly  involved  in  moving 
passengers  and  freight  and  maintaining 
signal  systems  that  govern  train 
operations,  i.e.,  employees  covered  by 
the  Hours  of  Service  Act.  FRA  has 
maintained  this  distinction  for  a  variety 
of  reasons,  including  the  frequency  with 
which  these  employees  perform  safety- 
sensitive  tasks,  the  devastation  that 
they  can  produce  by  act  or  omission, 
and  the  demonstrable  impacts  that 
occur  when  any  single  employee  is 
impaired  by  alcohol  or  drugs. 
Congressional  attention  to  these 
functions  through  the  Hours  of  Service 
Act  has  also  established  a  strong 
precedent  for  focusing  the  alcohol/drug 
control  program  on  persons  performing 
these  functions.  Further,  FRA  has  sought 
to  focus  its  enforcement  efforts  on  areas 
of  most  immediate  need. 

There  is  a  growing  body  of  opinion 
within  the  railroad  industry,  as 
expressed  in  the  comments  submitted  in 
response  to  the  NPRM,  the  additional 
employees,  salaried  and  wage-earning, 
should  be  included  within  the  coverage 
of  measures  such  as  the  drug-free  rule 
and  random  drug  testing.  FRA  agrees 
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that  broader  coverage  may  be 
warranted,  based  on  known  safety 
exposure  and  prevalence  of  drug  use 
among  other  railroad  employees. 
However,  FRA  is  not  willing  to 
effectively  delegate  the  task  of  defining 
the  classes  of  employees  covered  by  use 
of  a  vague  definitional  formula;  nor  can 
FRA  overlook  the  issues  of  degree  that 
are  particularly  critical  when  one  is 
considering  a  random  testing  proposal. 
Further,  FRA  is  cognizant  of  the  burdens 
imposed  on  employees  and  railroads  by 
any  random  testing  program  and  seeks 
to  limit  those  burdens  to  the  extent 
possible  consistent  with  safety. 

FRA  believes  that  the  appropriate 
approach  to  this  issue  is  to  put  in  place 
the  remaining  elements  necessary  to 
comprise  a  comprehensive  alcohol/drug 
regulatory  program  for  employees 
performing  functions  subject  to  the 
Hours  of  Service  Act.  Both  this 
rulemaking  and  successful  completion  of 
pending  litigation  will  be  necessary  to 
achieve  this  objective.  The  issue  of 
broader  coverage  can  then  be 
considered  at  an  appropriate  later  date 
with  respect  to  all  or  a  portion  of  the 
elements  of  the  comprehensive  basic 
program. 

Drug-Free  Rule 

Comments:  The  great  majority  of 
commenters  support  FRA  efforts  to 
prohibit  off-duty  as  well  as  on-duty  use. 
These  commenters  offered  several 
compelling  reasons  for  proscribing  off- 
duty  use.  Most  significantly,  a  number  of 
experts  and  railroads  pointed  to  the 
recent  scientific  studies  which  indicate 
that  off-duty  use  has  a  lingering  effect 
and  can  cause  impairment  even  while 
the  user  is  not  subject  to  noticeable 
acute  effects.  It  is  argued  that  this 
compromise  of  fitness  is  not  permissible 
in  an  employee  who  performs  safety 
critical  functions. 

Commenters  offered  several  other 
reasons  for  a  drug-free  rule.  Any 
employee  found  to  have  drugs  in  his 
system  is  more  likely  to  use  drugs  on- 
duty.  Two  commenters  also  noted  that 
drug  use  is  infectious — a  casual  off-duty 
user  may  be  reluctant  to  turn  in  a  fellow 
employee  who  is  impaired  on  the  job. 
An  employee  who  uses  drugs  off-duty 
may  be  distracted  while  on  the  job  by 
concerns  over  how  he  will  obtain  and 
pay  for  his  next  supply.  One  carrier 
expressed  its  view  that  a  person  willing 
to  break  laws  (as  evidence  by  illicit  drug 
use]  should  not  be  entrusted  with  the 
responsibilities  of  a  safety  sensitive 
position.  A  few  commenters  contended 
that  testing  for  off-duty  use  is  necessary 
^because  present  testing  techniques  can 
only  determine  the  presence  of  drugs, 
and  not  whether  the  subject  is  impaired. 


Only  a  few  commenters  objected  to 
use  of  testing  technologies  that 
necessarily  discover  off-duty  use.  The 
RLEA  based  its  objection  on  the 
contention  that  present  studies  are 
inconclusive  as  to  the  lingering  effects  of 
drug  use.  The  RLEA  argued  that  an 
intrusion  upon  employee  privacy  should 
not  be  based  upon  an  unproven  premise. 
Dr.  John  P.  Morgan  and  Dr.  Arthur  J. 
McBay  also  question  the  reliability  of 
studies  tending  to  indicate  that  drug  use 
can  have  lingering  effects.  Dr.  McBay 
takes  the  position,  in  effect,  that  the 
safety  risk  associated  with  marijuana 
use  is  not  documented,  particularly  after 
the  acute  effects  of  the  drug  are  no 
longer  apparent  to  the  user,  and  that 
FRA  overestimated  drug  abuse 
prevalence  in  rail  transportation.  (Dr. 
McBay  further  took  a  skeptical  approach 
to  virtually  every  additional  major  tenet 
of  the  rulemaking,  even  going  so  far  as 
to  question  whether  marijuana  use  is  a 
public  health  program.  (Cf.,  e.g..  Institute 
of  Medicine,  Marijuana  and  Health 
(National  Academy  Press  1982).) 

Conclusions:  The  fundamental 
premise  of  this  rulemaking  is  that  public 
and  employee  safety  can  be  adequately 
protected  only  if  employees  engaged  in 
safety-sensitive  functions  are  free  from 
the  effects  of  drugs  used  without  proper 
medical  supervision.  As  described  in  the 
NPRM,  the  effects  of  drugs  may  include 
after-effects,  chronic  effects  and 
withdrawal  effects,  as  well  as  acute 
drug  intoxication.  The  great  weight  of 
the  comments  in  response  to  the  NPRM 
supported  FRA's  judgment  that  it  is  not 
reasonable  to  allow  the  public  to  remain 
at  risk  from  the  consequences  of  drug 
abuse  by  attempting  to  address  the 
problem  only  when  overt  manifestations 
present  themselves  in  an  unambiguous 
manner  in  the  workplace. 

Certain  of  the  labor  organizations 
continue  to  refer  to  the  employee's  right 
to  do  what  he  pleases  "on  his  own 
time."  However,  employee 
representatives  expressed  differing 
viewpoints  on  this  issue  during  the 
rulemaking.  Employees,  like 
transportation  companies  and 
government  regulators,  are  gradually 
coming  to  the  realization  that  society 
pays  a  substantial  price  for 
unauthorized  use  of  controlled 
substances  and  that  it  is  not  possible  to 
conveniently  separate  drug  abuse  off 
duty  from  fitness  on  duty.  This 
realization  is  dramatically  evidenced  by 
the  CSX  Rail  agreements  for  reasonable 
cause  (post-accident  or  casualty)  and 
retum-to-service  drug  urine  testing.  The 
agreements  implicitly  recognize  that  any 
employee  bringing  residues  of  drug  use 
to  a  fitness-for-duty  examination  is  a 


matter  of  legitimate  safety  concern, 
whether  or  not  on-duty  use  or 
impairment  can  be  demonstrated.  The 
consequences  of  detection  in  this 
context  is  removal  from  service  until 
successful  completion  of  rehabilitation, 
and  it  is  a  consequence  fully  endorsed 
by  the  labor  organizations  in  a 
collectively  bargained  agreement.  A 
similar  recognition  is  embodied  in  the 
recent  agreement  between  the 
Brotherhood  of  Railroad  Signalmen  and 
the  Southeastern  Pennsylvania 
Transportation  Authority. 

In  the  final  analysis  FRA's  judgment 
that  safety-sensitive  employees  should 
be  free  of  drugs  and  their  lingering 
effects  is  not  one  based  on  a  handful  of 
scientific  studies  or  opinions  of 
individual  experts.  Scientific  studies  can 
be  cited  for  virtually  any  proposition, 
and  there  are  as  many  opinions  on 
issues  of  this  breadth  as  there  are 
experts.  FRA's  judgment  is  informed  by 
the  collective  experience  of  the  railroad 
industry,  drug  abuse  clinicians,  and 
those  who  have  participated  in  this  and 
prior  rulemakings  on  control  of  alcohol 
and  drug  use.  It  is  not  possible  to  detail 
the  full  extent  of  that  experience  in  any 
reasonable  number  of  pages,  but  the 
following  considerations  are  illustrative: 

1.  FRA  has  noted  the  prominence  of 
cocaine  abusers  in  serious  accidents 
where  evidence  of  heavy  use  was 
present,  but  recency  of  use  was  in 
question.  FRA  has  also  noted  the 
clinical  data  associated  with  cocaine 
use  that  indicates  a  variety  of  adverse 
after-effects  which  could  negatively 
impact  employee  fitness. 

2.  Misuse  of  controlled  substances 
may  be  of  concern  even  where  prompted 
by  the  most  innocent  of  motivations, 
such  as  self-medication  for  an  illness. 
The  Pittsburgh.  Pennsylvania,  accident 
of  April  11, 1987.  was  caused  by  the 
inattention  of  a  locomotive  engineer 
who  failed  to  control  the  speed  of  his 
train.  The  NTSB  determined  that  the 
engineer's  use  of  a  medication 
containing  butalbital  contributed  to 
probable  cause.  The  engineer  had 
obtained  the  medication  from  a  family 
member  and  used  it  for  flu  symptoms 
with  the  last  dose  having  been  taken  a 
full  24  hours  prior  to  the  accident.  The 
engineer  likely  did  not  realize  that  the 
plasma  half-life  of  the  drug  is  in  excess 
of  24  hours,  permitting  successive  doses 
to  build  up  in  the  body,  so  that  a 
therapeutic  level  of  the  drug  remained  in 
his  blood  at  the  time  of  the  accident 
with  potentially  sedating  effects.  The 
accident  resulted  in  release  of 
hazardous  materials  and  evacuation  of 
22,000  residents  of  nearby 
neighborhoods  and  122  minor  injuries; 


and  any  accident  of  this  kind  has  the 
potential  for  much  more  serious  harm  to 
the  public. 

3.  PCP  and  other  hallucinogens  may 
cause  personality  disorders  and  delayed 
effects  long  after  they  cease  to  be 
detectable  in  body  fluids. 

4.  Like  those  addicted  to  alcohol, 
persons  addicted  to  certain  central 
nervous  system  depressants  and 
narcotics  may  suffer  severe  withdrawal 
effects  including  seizures  if  they  fail  to 
use  the  drug  at  a  maintenance  level. 

5.  Railroad  medical  officers  and 
employee  assistance  directors 
participating  in  this  rulemaking  are 
uniform  in  their  judgments  that 
unauthorized  use  of  controlled 
substances  is  a  fitness  concern  for  the 
employer  for  a  variety  of  reasons, 
including  the  fact  that  the  employee 
using  drugs  may  be  unable  to  judge  the 
full  extent  or  duration  of  drug  effects. 
FRA  judges  these  representations  to  be 
consistent  with  the  notable  commitment 
of  these  professionals  to  rehabilitation 
of  those  willing  to  accept  help. 

Common  sense,  clinical  experience 
and  the  experience  of  the  FRA  and  its 
regulated  industry  offer  persuasive 
reasons  for  implementing  a  drug-free 
policy,  as  does  endorsement  of  this 
rulemaking  by  the  National  Institute  on 
Drug  Abuse. 

FRA  has  noted  that  this  conclusion  is 
also  supported  in  sworn  declarations  of 
a  number  of  experts  that  have  been 
introduced  in  evidence  in  pending 
litigation  regarding  other  drug  testing 
programs.  For  instance,  George  W. 
Woody,  M.D.,  Chief  of  the  Substance 
Abuse  Treatment  Unit  at  the 
Philadelphia  Veterans  Administration 
Medical  Center  and  Professor  of  Clinical 
Psychiatry  at  the  University  of 
Pennsylvania  described  the  mental 
disorders  produced  by  prolonged  use  of 
stimulants  and  hallucinogens,  and 
depression  caused  by  sedative  users, 
both  of  which  were  observed  "long  after 
the  acute  effects  of  the  drug  had  ended." 
Dr.  Woody  noted  that  a  druig  use  pattern 
that  appears  casual  and  controlled  may 
change  in  complexion  with  great 
rapidity: 

[Ajithough  a  person  might  initially  use  a 
substance  of  abuse  in  off-duty  hours  and 
demonstrate  little  or  no  impairment  on  the 
job,  the  mere  fact  that  the  person  uses  the 
drug  carries  a  significant  danger  that  this 
controlled,  sporadic  pattern  will  change  to  an 
uncontrolled,  abusive  pattern  in  which  he  or 
she  is  unable  to  check  their  impulses  to  use 
the  drug.  The  result  is  more  frequent  use  and 
a  greater  likelihood  of  becoming  impaired 
while  at  work. 

Declaration  of  George  D.  Woody,  M.D., 
April  9, 1987.  at  4.  Dr.  Marian  Fischman 
of  Johns  Hopkins  University  School  of 


Medicine  indicated  that  residual  "next 
day"  effects  from  marijuana  use  appear 
to  be  supported  by  recent  studies  and 
may  be  of  particular  concern  if  the 
subject  does  not  expect  such  effects.  Dr. 
Fischman  also  noted  the  deleterious 
residual  effects  of  chronic  use  of 
stimulants.  Both  Drs.  Woody  and 
Fischman  defend  the  study  of  pilot 
performance  cited  in  the  NPRM 
(Yesavage  et  al..  1985)  as  soundly 
designed  and  suggestive  of  residual 
effects  from  marijuana.  These 
declarations  and  others  of  a  similar 
nature  were  entered  in  the  docket  of  this 
rulemaking. 

It  should  not  require  repeating  that 
there  can  be  no  surveillance  of 
employees  during  their  off-duty  time. 
The  final  rule  neither  authorizes  nor 
requires  any  such  surveillance.  A 
railroad  employee's  off-duty  time  is 
certainly  his  cr  her  own.  But  this  rule 
does  accomplish  two  objectives:  First, 
the  employee  may  not  engage  in  non- 
authorized  use  of  controlled  substances. 
This  merely  requires  that  prescription 
medication  be  used  as  prescribed,  that 
physicians  be  informed  of  the  safety- 
sensitive  nature  of  the  employee's  duties 
before  prescribing  the  manner  in  which 
the  drug  may  be  used  (sec.  219.103),  and 
that  employees  not  use  substances  that 
it  would  be  imlawful  to  possess  in  any 
event.  With  respect  to  conduct  during 
off-duty  periods,  voluntary  compliance 
is  the  means  of  enforcement.  Second, 
the  rule  provides  notice  that  an 
employee  who  appears  on  the  job  with 
unauthorized  controlled  substances  or 
their  metabolites  in  the  employee's 
system  is  subject  to  detection.  This 
prospect,  enforced  through  urine  testing, 
will  provide  incentives  for  changed 
behavior. 

Random  Testing:  Detection  and 
Deterrence 

Comments.  Commenters  generally 
agreed  that  detection  of  drug  abuse 
problems  by  employed  persons  seeking 
to  hide  their  habits  is  ordinarily  not 
possible  until  very  advanced  stages  of 
dependency,  and  even  then  indicators 
do  not  point  unambiguously  to  drug 
abuse,  as  opposed  to  other  medical  or 
pyschological  problems.  As  Dr.  J. 
Michael  Walsh  of  NIDA  stated: 

Very  often  the  signs  and  symptoms  of 
impairment  for  abused  dnigs  are  subtle  to 
both  the  user  and  to  those  around  him, 
especially  in  the  early  stages  of  abuse, 
making  it  almost  impossible  for  friends  or  co- 
workers to  detect  the  problem  *  *  *.  By  the 
time  it  is  readily  delectable  if  is  far  too  late 
normally. 

Dr.  Walsh  noted  supervisors  may  wish 
to  ignore  the  indications  that  they  do 
receive,  because  of  the  great  difHculty  of 


dealing  with  the  problem  in  most 
em.ployment  contexts. 

A  physician/consultant  who  has 
served  as  the  Federal  Air  Surgeon  put  it 
this  way: 

For  illegal  drugs  there  are  significant 
impairments  beyond  the  period  of  the  "high." 
These  may  last  for  hours  and  even  days.  The 
impairments  are  insideous,  subtle  and 
unpredictable,  making  it  ahnost  impossible 
for  friends  or  co-workers  to  detect  the 
problem. 

A  large  regional  railroad  stated  that  in 
its  experience  only  about  one  of  four 
drug  positives  detected  has  been 
through  reasonable  suspicion  testing, 
since  it  is  very  difficult  for  supervisors 
to  pick  up  indicators. 

Conclusions.  FRA  found  portions  of 
its  existing  rule  provisions  on  the 
premise  that  drug  use — even  current 
drug  use  accompanied  by  acute 
effects — is  not  reUably  detectable  in  a 
clear  majority  of  cases,  even  by 
supervisors  who  have  received  a 
reasonable  amount  of  pertinent  training. 
Experience  under  FRA's  post-accident 
testing  rule  and  elements  of  the 
reasonable  cause  testing  program  that 
do  not  rely  upon  individualized 
reasonable  suspicion  was  verified  and 
underscored  the  correctness  of  this 
judgment.  Several  thousand  railroad 
supervisors  have  been  trained  in 
recognizing  the  signs  and  symptoms  of 
drug  abuse,  and  thousands  of  railroad 
employees  continue  to  use  drugs.  Even 
the  drug  abuser  who  may  show 
symptoms  will  be  inclined  to  deny  to 
himself  that  that  is  the  case,  thus 
undercutting  the  deterrent  effect  of  a 
reasonable  suspicion  testing  policy. 
Quite  apart  from  the  difficulty  of 
detecting  drug  abuse  through 
observations,  it  is  clear  that  supervisory 
obser\'ation  could  not  be  an  exclusive 
tool  of  detection  in  the  railroad  industry 
because  of  the  long  periods  during 
which  supervisors  are  not  present.  Even 
where  pre-departiu«  supervisory 
observation  is  possible,  employees  can 
simply  bring  drugs  into  the  workplace 
and  use  those  drugs  when  they  have 
departed  their  initial  terminal  (as 
happened  in  the  Chase.  Maryland, 
accident). 

Clearly,  some  drug  use  is  detectable. 
Gross  intoxication  might  be  noticeable 
by  virtually  any  supervisor  (though  the 
supervisor  would  need  to  know  what 
action  to  take);  supervisors  trained  in 
signs  and  symptoms  will  be  capable  of 
making  reasonable  suspicion 
determinations  in  additional  cases;  and 
advanced  dependency  is  often 
discernible  through  supervisory 
alertness  or  careful  personnel  practices. 
However,  it  is  a  sad  fact  that  the 
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concerted  efforts  of  railroad  companies 
and  others  to  employ  these  important 
tools  have  shown  their  limitations.  This 
conclusion  is  amply  supported  by 
testimony  In  this  proceeding  and  in  the 
proceeding  for  review  of  the  current 
alcohol/dnig  rule  (52  FR  2118;  laaoary 
20. 1987). 

FRA  has  also  noted  the  consistency  of 
this  judgment  with  expert  testimony  by 
witnesses  in  district  court  litigation 
regarding  similar  testing  programs.  For 
instance  Robert  L.  DuPont,  M.D.. 
explained,  in  a  detailed  review  of 
diagnostic  criteria  for  marijuana  and 
cocaine  use.  why  those  criteria  are 
either  not  subject  to  observation  by  a 
supervisor  or  are  non-specific  (i.e..  occur 
as  symptoms  of  allergies  or  illnesses) 
and  thus  easily  explained  away  by  the 
drug  user 

[Wjhat  is  primarily  affected  are  the  higher 
brain  functions  of  judgment,  decision  making, 
reaction  time,  and  other  abilities  needed  to 
perform  work  safely.  Motivation — the  process 
of  making  a  commitment  to  achieving  a 
goal — is  often  profoundly  affected  by  [the 
type  of  intoxication  caused  by]  marijuana  or 
stimulants  such  as  cocaine.  The  problem  is 
often  particularly  severe  with  a  heavy  or 
frequent  user. 

Declaration  of  Robert  L  DuPont.  Jr..  June 
10. 1987.  at  2.  Dr.  Sidney  Cohen  of  the 
University  of  California  at  Los  Angeles 
also  affirmed  that  traditional  diagnostic 
criteria  are  not  readily  susceptible  to 
reliable  application  by  supervisors. 
(These  declarations  were  entered  in  the 
docket  of  this  rulemaking.) 

The  difficulty  involved  in  detecting 
drug  use  is  vividly  illustrated  by  the 
experience  of  the  U.S.  Navy.  Prior  to 
incidents  that  resulted  in  disclosure  of  a 
major  drug  problem.  Naval  officers 
judged  drug  abuse  to  be  a  problem 
capable  of  being  controlled  through 
careful  monitoring  of  performance.  But 
drug  testing  instituted  in  1981  showed  a 
positive  rate  of  48  percent  for  enlisted 
personnel  under  the  age  of  25.  Random 
testing  brought  the  positive  rate  for 
Navy  personnel  down  to  the  low  single- 
digit  range.  See,  e.g.,  Robert  E.  Willette. 
Ph.D..  in  Urine  Testing  for  Drugs  of 
Abuse,  Research  Monograph  No.  73.  at  6 
(National  Institute  on  Drug  Abuse,  1986). 

Employee  representatives  contend 
that  other  workers  know  who  uses 
drugs,  and  after  four  years  of  concerted 
effort  prevention  teams  are  doing 
important  work  to  address  those  who 
are  known  to  use  on  the  job.  However, 
as  the  Union  Pacific  Railroad,  whose 
employees  pioneered  Operation  Red 
Block,  has  noted,  voluntary  action  alone 
is  not  enough.  It  is  not  enough  for  at 
least  two  reasons,  and  it  is  not  possible 
to  say  with  mathematical  certainty 
which  of  these  factors  preponderates: 


First.  Operation  Red  Block  has  not  yet 
been  extended  to  all  railroads,  nor  have 
all  union  leaders  of  all  crafts  accepted 
the  program  on  any  railroad.  Indeed,  on 
a  national  basis  coverage  remains 
spotty,  with  only  about  half  of  railroad 
employees  touched  in  any  way  by  the 
program.  "Holdouts"  include  both 
railroads  and  rail  unions.  This  is  a 
program  founded  on  mutual  trust  and  a 
keen  perception  of  self-interest,  as  well 
as  a  healthy  concern  for  the  fellow 
employee.  Clearly,  these  are  conditions 
that  cannot  be  mandated  by  any  statute 
or  regulation. 

Second,  even  where  Operation  Red 
Block  is  in  place  it  cannot  succeed  by 
itself.  Where  tolerance  of  substance 
abuse  does  not  exist,  some  users  will 
stop,  but  others  will  take  special  care  to 
conceal  their  use.  thereby  denying  co- 
workers the  leverage  necessary  to  bring 
about  a  change  in  behavior  or  get  the 
abuser  into  treatment.  In  some  cases,  co- 
workers may  even  be  unaware  of  the 
problem  until  they  witness  an  unsafe  act 
in  the  workplace.  Further,  some  drug 
users  simply  will  not  respond  in  a 
positive  way  to  expressions  of  concern 
from  co-workers. 

FRA  continues  to  detect  unauthorized 
use  of  drugs  in  mandatory  post-accident 
tests  on  railroads  that  have  active 
Opei   tion  Red  Block  programs,  as  well 
as  those  that  do  not.  The  major  western 
rail  system  on  which  Operation  Red 
Block  got  its  start  stressed  in  its 
testimony  in  this  proceeding  its 
dissatisfaction  with  a  continuing 
reasonable  cause  positive  rate  of  over  9 
percent.  The  major  eastern  rail  system 
that  signed  the  first  system-wide  testing 
agreements  with  its  organizations  in 
August  of  1987  has  2  post-accident 
alcohol/drug  positives  in  the  12  months 
prior  to  the  agreements  and  4  positives 
(all  for  illicit  drugs)  in  the  subsequent  12 
months. 

It  should  be  no  surprise  that 
Operation  Red  Block  cannot  be  a 
complete  answer  to  the  problem,  since 
different  people  respond  to  different 
stimuli.  Some  will  respond  to  the  carrot, 
some  to  the  stick,  some  to  peer  concern 
and  others  only  to  a  strong  deterrent. 
This  point  is  best  illustrated  by  one 
Operation  Red  Block  railroad's  call  for 
random  testing  and  institution  by 
another  of  a  testing  agreement. 

Random  Testing  and  Voluntary 
Programs 

Comments.  CSX  and  employee 
representatives  also  expressed  the  belief 
that  the  imposition  of  mandatory 
random  testing  would  undermine  trust 
and  cooperation  between  railway  labor 
and  management.  This  trust  is  held  to  be 
critical  to  the  success  of  EAP's  and 


Operation  Red  Block.  Thus,  it  was 
feared  that  random  testing  would 
undermine  the  success  of  these 
programs.  Labor  also  feared  that  unless 
these  preventive  programs  are 
mandated,  carriers  will  tend  to  rely  on 
random  testing  to  weed  out  drug  use 
instead  of  investing  in  prevention- 
oriented  programs.  Employee 
representatives  postulated  a  wide  range 
of  negative  impacts  on  voluntary 
programs  from  institution  of  random 
testing. 

Other  commenters.  however,  contend 
that  random  testing  would  more  likely 
increase  the  importance  of  EAP's  and 
Red  Block.  First,  the  fear  of  detection 
would  drive  many  users  to  seek 
assistance.  Second,  with  the  stakes 
raised,  there  is  no  reason  to  believe  that 
the  commitment  to  these  programs  from 
counselors,  unions  or  employees  would 
decrease.  Finally,  the  resulting  increase 
in  rehabiliation  would  give  these 
programs  an  even  more  important  role 
in  combatting  drug  use.  Two  carriers 
indicated  that  voluntary  admissions  to 
EAP's  on  their  lines  increased  after 
testing  programs  were  implemented. 
Further,  all  operators  who  addressed  the 
question  stated  that  the  implementation 
of  random  testing  would  not  diminish 
their  commitment  to  or  financial  support 
of  preventive  programs. 

Conclusions.  There  is  no  doubt  that 
implementation  of  regulatory  options 
subtly  influences  a  variety  of  initiatives 
in  the  private  sector.  FRA  withheld 
regulatory  action  on  the  issue  of  alcohol 
and  drugs  for  over  a  decade  in  order  to 
promote  and  provide  the  opportunity  for 
the  development  of  non-regulatory 
solutions.  During  this  period,  employee 
assistance  programs  became  firmly 
established  and  contributed  to  the  well- 
being  of  thousands  of  railroad 
employees,  the  the  REAP  Report  showed 
that,  with  respect  to  alcohol  abuse,  at 
least,  much  remained  to  be  done 
(Mannello  &  Seaman.  University 
Research  Corp..  1979).  FRA  began  its 
search  for  a  sound  regulatory  design  in 
1983.  and  in  the  same  year  the  first 
bypass  agreement  was  signed 
(protecting  Rule  G  violators  who  are 
reported  by  co-workers).  Operation  Red 
Block  was  implemented  on  portions  of 
two  railroads  in  1984.  the  same  year 
FRA  proposed  the  most  comprehensive 
testing  program  for  employees  of  a 
regulated  industry  that  had  ever  been 
suggested  as  of  that  time.  FRA 
implemented  its  final  rule  in  early  1988 
despite  a  major  law  suit  by  the  rail 
unions,  and  by  1987  employees  of  CSX 
had  signed  an  agreement  approving 
testing  very  similar  to  that  contained  in 
the  FRA  rule.  This  history  illustrates 


that  the  "threat"  of  regulation  can 
stimulate  interest  in  voluntary  action, 
but  it  does  not  establish  that  regulatory 
action  stifles  volimtary  action.  Indeed, 
the  railroad  industry  today  is  involved 
in  more  aggressive  private  sector 
programs  to  address  alcohol  and  drug 
use  than  at  any  previous  time  in  its 
history. 

One  can  speculate  that  even  more 
might  have  been  done  had  regulation 
been  withheld,  but  FRA  doubts  that 
would  have  been  the  case.  Alcohol  and 
drug  testing  programs  in  aid  of  Federal 
prohibitions  have  brought  to  light  the 
extent  of  this  problem.  They  have 
reminded  employees  that  they  are  the 
principal  victims  of  job-related 
substance  abuse.  They  have  focused 
public  attention  and  encouraged 
responsive  measures  by  management 
and  labor  alike. 

Similarly,  one  can  speculate  that 
requiring  random  testing  may  slow  the 
future  spread  of  Operation  Red  Block 
and  similar  initiatives  by  dampening  the 
interest  of  the  institutional  players  (e.g., 
railroads  and  employee  organizations). 
It  can  be  argued  that  resources  will  be 
diverted,  even  though  the  railroads 
uniformly  testified  that  this  would  not 
occur.  It  can  be  argued  that  employee 
organizations  will  lose  interest,  even 
though  they  steadfastly  denied  that  such 
would  be  the  case.  FRA  finds  none  of 
this  broad  speculation  useful  for 
decisional  purposes,  because  it  is 
founded  neither  in  history  nor  clear 
logic.  Discussion  among  the  parties  at 
the  hearings  in  this  proceeding 
discounted  such  effects. 

Employee  spokesmen  also  raised  the 
question  as  to  whether  co-workers 
involved  in  peer  prevention  activities 
(and  others  who  might  have  been 
induced  to  participate  in  the  future)  may 
no  longer  view  their  role  as  necessary  or 
appropriate.  Some  prevention  committee 
members,  for  instance,  may  take  the 
point  of  view  that  "someone  else"  is 
now  responsible.  Others  may  view 
random  testing  as  so  personally 
objectionable  as  to  drive  a  wedge 
between  them  and  any  effort  to  address 
the  substance  abuse  problem.  FRA 
understands  that  these  arguments  are 
offered  in  good  faith  and  cannot 
discount  the  possibility  that  some  of  the 
predicted  effects  may  come  to  pass  with 
respect  to  certain  employees.  Statutory 
jurisdiction  over  railroad  safety  confers 
no  crystal  balls  through  which  the  future 
may  be  foreseen,  particularly  when  the 
motivations  of  complex  human  beings 
are  in  question.  However,  FRA  views 
the  risk  of  harm  to  voluntary  programs 
as  a  minimal  risk  that  must  be  taken. 


This  judgment  is  reached  with  the 
following  points  in  mind: 

•  Prior  predictions  of  harm  from 
regulatory  action  have  proven 
unfounded. 

•  Random  testing  may  actually 
strengthen  voluntary  efforts  by 
heightening  the  risk  of  detection  and 
thus  the  susceptibility  of  the  drug  user  to 
persuasion  by  concerned  co-worker 
(while  also  heightening  the  concern  of 
the  co-worker  who  wants  to  reach  his 
fellow  employee  before  that  employee  is 
detected  through  random  testing). 

•  Where  Operation  Red  Block  is  not 
in  place  because  of  employee  disinterest 
and  management  decides  to  sanction 
positive  results  with  severe  discipline, 
random  testing  will  provide  renewed 
incentives  for  employees  to  bargain  for 
Red  Block  agreements  and,  in  the 
interim,  to  utilize  the  co-worker  report 
provision  of  the  existing  rule. 

•  Operation  Red  Block  and  other 
voluntary  efforts  will  always  be 
important  to  safeguard  continued 
abstinence  among  those  who  have  been 
detected  through  various  means  and 
have  been  provided  an  opportunity  for 
treatment  and  retum-to-service. 
Concerned  co-workers  who  have  once 
affirmed  their  role  in  prevention  will  not 
shrink  from  the  responsibility  to  assist 
the  recovering  employee. 

In  short,  FRA  is  persuaded  that  the 
existing  strong  regulatory  program  has 
strengthened  voluntary  action  and  that 
there  is  nothing  qualitative  different 
about  random  drug  testing  that  should 
necessarily  result  in  a  different  outcome. 
Much  depends,  of  course,  on  the 
approach  taken  by  opinion  leaders 
among  railroad  employees.  To  a  certain 
extent,  they  have  the  power  to  make 
their  worst  predictions  come  true;  at  the 
same  time,  they  recognize  it  is  not  in  the 
interest  of  those  they  serve  for  this  to 
occur.  FRA  believes  that  employee 
representatives  will  continue  to 
recognize  the  value  of  voluntary  action 
and  will  communicate  that  need  down 
through  the  ranks. 

Random  Testing:  Structure  of  Testing 
Programs 

Comments:  Comments  uniformly 
supported  the  exclusion  of  subjective 
factors  from  the  random  selection 
process.  However,  the  railroads 
requested  two  types  of  flexibility.  First, 
they  wished  to  utilize  a  multi-stage 
selection  process  in  which  geographic 
units  would  first  be  selected  on  a 
random  basis  for  any  testing  period  (e.g.. 
day,  week  or  month).  Then  employees 
would  be  selected  randomly  within  the 
geographic  units.  Second,  certain  of  the 
railroads  urged  FRA  to  permit  carriers  to 
test  different  portions  of  the  workforce 


at  different  selection  rates,  so  long  as 
the  actual  selection  within  each 
category  is  purely  random.  Geographic 
variations  in  drug  use  prevalence  were 
cited  in  favor  of  this  distinction,  and 
there  was  some  interest  expressed  in 
targeting  a  higher  level  of  effort  by  craft, 
as  well.  These  alternatives  are  further 
described  below. 

The  Association  of  American 
Railroads  (AAR)  proposed  that  the  FRA 
allow  railroads  flexibility  in  setting  up 
random  testing  programs.  As  proposed 
in  the  NPRM,  carriers  would  submit 
their  proposals  to  the  FRA  for  approval. 
FRA  would  then  review  the  plan  to  be 
certain  that  the  carrier  program  does  not 
provide  the  railroad  with  an  opportunity 
to  discriminate  or  to  harass  employees 
or  union  locals.  The  AAR  further 
believed  that  all  testing  programs  should 
guarantee  that  each  covered  employee 
have  a  known  and  non-zero  chance  of 
selection  on  any  given  day,  but  that 
each  employee  need  not  have  the  exact 
same  chance  of  selection. 

As  noted  above,  support  for  the  multi- 
stage selection  process  was  particularly 
strong.  A  carrier  would  divide  its  pool  of 
employees  into  geographic  clusters.  On 
a  given  day  of  testing  a  number  of  these 
geographic  clusters  would  be  randomly  ■ 
selected.  Then,  employees  within  each 
selected  cluster  would  be  selected  for 
testing  at  random.  The  carrier  would 
then  only  have  to  conduct  testing  at  few 
locations,  rather  than  having  to  track 
down  employees  all  across  an  extensive 
operating  system.  NIDA  agreed  that  this 
method  is  cost  efficient,  pointing  to  the 
unit  sweeps  conducted  by  the  military 
services  as  an  example.  (The 
Department  of  Transportation  uses  a 
similar  method  to  administer  its  own 
random  drug  testing  program.) 

Some  carriers  also  requested 
permission  to  use  experience-rating 
techniques  to  target  segments  of  the 
workforce  where  drug  use  is  more 
prevalent.  These  segments  would  then 
be  tested  at  a  higher  level  than  others. 
Targeting  on  the  basis  of  location,  age 
and  craft  was  suggested.  Two  commuter 
lines  and  organized  labor  oppose  group 
targeting,  however.  Labor  expressed 
concern  that  geographic  targeting  could 
be  used  to  harass  an  active  union  local. 
Employee  representatives  stated  that 
the  mere  threat  of  increased  testing 
could  also  have  a  chilling  eff^ect  on  local 
union  activities.  Proponents  of  targeting, 
however,  stated  that  there  would  be  no 
chance  of  harassment  because  all 
testing  plans  would  have  to  be  approved 
by  the  FRA,  and  all  targeting  should  be 
based  upon  objective  statistics  which 
indicate  that  a  particular  segment  is 
more  prone  to  drug  use. 
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One  commenter  stated  that  regardless 
of  whether  a  multi-stage  or  experience 
rating  system  is  employed,  the  FRA 
should  do  the  selection  for  the  carrier  in 
order  to  assure  fairness. 

Additional  flexibility  was  requested 
by  the  Norfolk  Southern,  which  offered 
testimony  regarding  the  permissible 
period  of  time  during  which  an  employer 
may  test  the  employee  following 
selection.  Norfolk  Southern  recommends 
that  a  carrier  be  permitted  to  administer 
the  test  at  its  convenience  up  to  six 
months  after  the  employee  has  been 
selected  for  random  testing. 

Most  carriers  also  indicated  an 
unwillingness  to  call  employees  to 
report  for  solely  for  testing  (even  if 
rested  and  available),  in  part  out  of  fear 
that  drug  users  among  those  selected 
would  evade  testing  by  marking  off  sick 
or  by  other  means.  Many  railroads 
suggested  that  they  be  permitted  to  test 
an  empoyee  upon  reporting  for  duty, 
while  on  duty,  and  at  the  end  of  a  run 
before  marking  off  duty.  While  one  labor 
organization  is  not  opposed  to  testing 
employees  who  are  merely  subject  to 
call,  three  carrier  representatives 
opposed  the  use  of  the  extra  board  for 
the  purpose  of  calling  an  employee  in  to 
submit  to  a  drug  test.  They  objected  to 
the  burdens  of  having  to  tract  the 
employee  down  and  then  pay  the 
employee  for  the  time  spent 
administering  the  test. 

Few  comments  were  received 
regarding  whether  to  limit  the  chance 
that  an  employee  will  be  tested  more 
than  once  in  a  testing  cycle.  The  AAR 
and  a  major  freight  railroad  stated  that 
an  employee  should  remain  in  the  pool, 
subject  to  testing  at  the  same  rate  as 
every  other  employee.  One  other 
railroad  believed  tfiat  the  probabihty  of 
reselection  should  remain  greater  than 
zero,  but  less  than  that  of  unselected 
employees.  Such  a  scheme  would  help 
to  ensure  that  a  greater  number  of 
employees  is  tested  during  each  cycle, 
while  the  threat  of  testing  remains 
palpable  as  regarding  each  individual. 

The  RLEA  urged  the  FRA  to  recognize 
that  time  taken  to  provide  a  sample  is 
not  off-duty  time.  FRA  also  received 
comments  from  four  carriers 
recommending  that  time  lost  in  order  to 
give  a  drug  test  should  be  considered 
neither  time  on-duty  nor  time-off  duty 
for  purposes  of  the  Hours  of  Service  Act. 
A  number  of  commentcrs  urged  FRA  to 
permit  on-prcperty  collection  of  samples 
[i.e.,  collection  at  railroad  terminals  and 
other  railroad  facilities).  On-property 
collection  would  limit  the  amount  of 
time  an  employee  would  be  out  of 
ser\'ice  for  testing,  and  could  help 
carriers  avoid  violations  of  the  Hours  of 
Service  Act.  Railroads  stated  that  large 


amounts  of  time  can  be  consiuned  not 
only  in  transporting  an  employee  to  the 
remote  facihty  but  in  waiting  for 
services  after  arriving  at  the  facility. 
Limiting  the  loss  of  an  employee's 
services  would  also  lower  the  cost  of  the 
program  to  the  carrier.  Additionally,  it 
was  argued  that  the  chain  of  custody 
may  be  more  secure  if  testing  is  done  at 
a  carrier  facility — i.e.,  there  is  a  greater 
chance  of  mislabeling  at  a  busy 
emergency  room  or  medical  facility 
where  a  number  of  technicians  and 
clerks  may  handle  the  sample.  In 
response  to  expressed  concerns  that  on- 
site  collection  could  afford  managers  an 
opportunity  to  harass  employees,  it  was 
pointed  out  that  all  on-site  procedures 
and  facilities  would  have  to  meet  the 
requirements  of  the  HHS  guidelines. 
Conclusions:  It  is  critical  that  the 
railroads  have  ample  flexibility  to 
implement  random  testing  programs  on 
a  basis  that  will  be  cost  effective  to  the 
railroad  and  will  not  cause  undue 
inconvenience  to  employees.  Programs 
should  be  structred  to  a  maximum 
extent  so  that  testing  can  be 
accomplished  within  normal  duty  hours, 
within  legislated  Hours  of  Service  Act 
restrictions,  and  without  delaying  the 
transportation  of  passengers  and  freight 
that  is  the  railroad's  business  purpose. 

Flexibility  in  time.  The  railroads  must 
first  have  flexibility  to  test  at  any  time 
during  the  normal  work  day,  including 
any  period  of  allowed  overtime.  In  this 
regard,  it  will  be  noted  that  the  normal 
work  day  for  through  freight  service  may 
be  any  12-hour  portion  of  any  24-hour 
period.  Time  spent  in  deadheading  to 
and  from  work  assignments  may  further 
constrain  availability.  Similarly,  yard 
service  and  dispatching  "tricks"  may  be 
broken  into  three  8-  or  9-hour  periods 
that  run  aroimd  the  clock.  It  will  be 
important  for  railroads  to  randomly  test 
employees  working  at  all  hours  of  the 
day  and  night.  Computer  railroads  will 
have  different  requirements,  as  they 
endeavor  to  ensure  crew  availability  for 
rush  hour  periods  in  the  morning  and 
afternoon. 

The  rule  allows  railroads  to  develop 
and  submit  plans  providing  for  testing  at 
any  time  an  employee  is  lawfully  on 
duty.  Two  restrictions  apply.  First,  an 
employee  may  not  be  assigned  for 
testing  without  first  reporting  for  duty. 
Only  on-duty  employees  may  receive 
notice  that  testing  is  required.  This 
restriction  is  consistent  with  concerns 
raised  by  employees  that  their  off-duty 
periods  could  be  disturbed  and  by 
concerns  of  the  railroads  that  attempting 
to  "call"  employees  for  testing  would 
risk  loss  of  control  as  employees  using 
drugs  marked  off  sick  or  evaded  testing 
through  other  strategies.  Obviously,  the 


final  rule  does  not  affect  the 
determination  of  when  employees  are 
subject  to  the  requirement  that  they 
report  for  duty.  That  matter  is  controlled 
by  the  collective  bargaining  agreements 
and  the  Railway  Labor  Act. 

The  second  restriction  on  time 
availability  is  the  Hours  of  Service  Act. 
FRA  does  not  enjoy  the  authority  to 
repeal  or  modify  requirements  of  that 
Act.  FRA  noted  the  request  of  several 
railroads  that  time  spent  in  testing  and 
incident  to  transportation  be  considered 
"limbo  time"  (neither  on-duty  nor  off- 
duty).  Legislation  passed  by  the  House 
of  Representatives  would  have  made 
possible  such  treatment,  but  FRA  is  not 
presently  at  liberty  to  take  this  action 
administratively.  As  a  consequence,  the 
railroads  should  plan  their  random 
testing  programs  on  the  assumption  that 
time  devoted  to  random  testing  (like 
other  forms  of  testing)  is  time  on  duty 
commingled  with  covered  service  for 
purposes  of  the  statutory  maximums. 
This  would  not  preclude  the  railroad's 
asserting  a  section  5(d)  Hours  of  Service 
Act  defense  where  testing  was  not 
completed  within  prescribed  duty  limits. 
However,  to  succeed  with  such  a 
defense  the  railroad  would  have  to 
prove  that  the  delay  was  due  to  an 
unforeseeable  combination  of  events, 
and  that  it  used  due  diligence  to 
minimize  the  excess  service.  Given  the 
preplanned  nature  of  random  testing, 
such  a  showing  is  far  less  likely  to  be 
made  in  that  context  than  in  the  post- 
accident  or  reasonable  cause  context. 

Flexibility  in  space.  Reasonable 
flexibility  in  determining  the  site  of 
collection  wil  be  crucial  to  the  success 
of  the  program.  If  employees'  personal 
schedules  and  train  operations  are  not 
to  be  routinely  disrupted,  railroads  will 
have  to  have  the  ability  to  collect 
samples  at  sites  nearby  to  major 
terminals,  crew  change  points,  and  other 
work  sites.  For  this  reason,  FRA  is 
authorizing  collection  at  any  suitable 
site,  including  a  location  on  railroad 
property.  Railroads  are  also  free  to 
utilize  independent  medical  facilities 
and  mobile  units.  For  the  time  being,  the 
requirement  that  reasonable  cause 
collections  be  conducted  at  independent 
medical  facilities  will  continue.  FRA  will 
review  this  issue  along  with  a  number  of 
others  in  a  future  rulemaking. 

For  random  testing,  collection 
personnel  may  include  any  individual 
who  is  qualified  by  virtue  of  training  or 
professional/technical  experience.  Non- 
medical collectors  would  be  required  to 
have  received  training  in  compliance 
with  the  Procedures  for  Transportation 
Workplace  Dnig  Testing  Programs 
(further  described  below),  and  the 
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traming  program  shall  be  included  in  the 
random  testing  program  submitted  few- 
approval.  FRA  will  make  available  a 
model  training  program  setting  forth  the 
elements  required  to  be  included. 
Medical  professionals  and  technicians 
will  be  deemed  qualified  to  perform 
collections  if,  at  a  minimum,  they  are 
provided  appropriate  instructions  for 
collection  and  certify  in  each  case  that 
they  have  conducted  the  collection  as 
required  in  the  instructions. 

FRA  is  keenly  aware  that  collection 
OR  the  property  by  employees  or 
contractors  of  the  railroad  may  raise 
issues  of  neutrality  and  perceived 
integrity  in  the  minds  of  some  railroad 
employees.  However,  properly 
conducted  collection  will,  by  itself, 
provide  reassurance.  The  testing 
procedures  provide  that  specimen 
bottles  will  be  filled,  identified  and 
secured  with  a  tamper-proof  seal  in  the 
presence  of  the  employee.  The  employee 
then  affirms  the  identity  of  the  specimen 
by  initialling  the  label/seal.  In  reporting 
any  test  result,  the  laboratory  must 
certify  that  the  seal  was  intact  upon 
receipt.  Recognizing  the  sensitivity 
involved  in  collection  of  the  sample, 
FRA  has  also  provided  that  the  collector 
may  not  be  a  person  in  the  chain  of 
command  above  the  employee  or  a  co- 
worker. Railroads  are  encouraged  to 
take  additional  actions  to  provide 
reassurance  to  employees  that  the 
testing  process  is  being  conducted  in  a 
fair  and  impartial  manner,  and,  of 
course,  to  include  these  steps  in  their 
proposed  programs  submitted  to  FRA 
for  approval.  Moreover,  the  DOT 
Procedures  for  testing  (more  fully 
described  below  prohibit  observed 
collection  except  under  very  limited 
circumstances,  and  railroad  supervision 
would  not  be  permitted  to  participate  in 
such  observation. 

Random  Testing  Programs:  Level  of 
Effort 

Comments:  FRA  received  varying 
recommendations  concerning  the 
optimum  level  of  testing.  Commenters 
generally  appeared  to  agree  that  no 
consistent  incidence  of  unauthorized 
drug  use  was  acceptable  at  any 
statistical  level,  but  there  was  wide 
variance  of  opinion  with  respect  to  the 
rate  of  testing  that  would  be  appropriate 
given  current  drug  prevalence 
information.  Several  commenters 
acknowledged  that  there  is  no  evidence 
from  civilian  experience  indicating  what 
percentage  of  a  population  should 
annually  be  tested  under  a  random 
testing  program. 

However,  it  was  also  noted  that  the 
testing  rates  of  certain  of  the  military 
services  (125  percent  to  240  percent) 


would  not  be  appropriate  for  the 
railroad  employee  population,  which  is 
older  and  more  stable  (lower  turnover) 
and  has  a  lower  drug  use  incidence  rate 
than  that  experienced  by  the  military 
services  when  their  programs  began. 
Some  suggested  that  the  FRA  only 
establish  minimum  and  maximum 
permissible  levels,  allowing  the  carrier 
to  choose  a  level  meeting  its  own  needs 
and  philosophy. 

The  AAR  and  a  number  of  railroads 
stated  that  an  adequate  deterrent  would 
be  posed  if  fifteen  percent  of  the 
workforce  is  subjected  to  short  notice 
testing  during  the  course  of  a  year. 
Within  that  fifteen  percent  at  least  five 
percent  would  have  to  based  on  random 
selection.  Other  railroads  generally 
recommended  testing  levels  between  ten 
and  thirty-one  percent.  The  only  union 
to  address  the  subject  suggested  a  target 
rate  of  twelve  and  one-half  percent. 

A  significant  portion  of  commenters 
suggested  somewhat  higher  levels, 
however.  A  major  commuter  authority 
considered  fifty  percent  to  be  optimum, 
while  the  NTSB,  Safe  Travel  America,  a 
commuter  authority  and  a  major  freight 
railroad  believed  that  a  level  as  high  as 
125  percent  may  be  needed  to  effect  a 
credible  deterrent  (though  not  all  would 
mandate  this  level  as  minimum). 

Another  commenter  suggested  that  a 
rate  under  100  percent  would  create  a 
perception  of  "the  finite  possibility  of 
detection"  and  thus  should  be  sufficient 
to  deter,  but  indicated  that  it  would  be 
wise  to  vary  the  rate  on  an  annual  basis 
to  determine  the  yield  of  various  rates. 
While  strongly  supporting  random 
testing,  the  AAR  stated: 

Setting  an  unrealistically  high  level  of 
effort  as  a  mandatory  minimum,  with  no 
scientific  investigation  of  the  relationship 
between  the  sampling  fraction  and  the 
deterrent  effect,  would  impose  a  burden  the 
raih-oads  would  be  forced  to  live  with  for  a 
considerable  length  of  time.  Once 
requirements  such  as  this  are  written  into 
federal  regulations  it  is  extremely  difficult 
and  time  consuming  to  change  them. 

Finally,  a  major  freight  railroad  states: 

(Wje  wish  to  emphasize  *  *  *  that  the 
deterrence  value  of  any  random  testing 
program,  even  one  requiring  a  high  level  of 
effort,  e.g..  testing  100  percent  of  employees 
annually,  would  decline  dramatically  if 
employees  who  test  positive  for  illegal  drugs 
or  alcohol  were  assured  freedom  from 
discipline  as  little  as  one  time  only. 

Conclusions:  Random  drug  testing  will 
have  two  complementary  objectives; 
detection  and  deterrence.  Reliable 
detection  is  critical  not  only  to  removing 
the  addicted  substance  abuser  from  the 
workplace  but  also  to  establishing  an 
atmosphere  of  deterrence.  However, 
random  testing  will  work  in  concert  with 


other  means  of  detection  and  deterrence 
and  thus  should  be  viewed  as  one 
element  in  an  overall  program  of 
countermeasures. 

Commenters  agreed  that  current  drug 
testing  programs  that  involve  short- 
notice  testing,  such  as  post-accident 
testing  and  reasonable  cause  testing,  do 
produce  an  important  deterrent  effect 
and  have  obviously  led  to  the 
identification  of  many  employees  with 
drug  abuse  problems.  Medically-based 
testing  programs  also  provide  a  means 
of  detection,  although  the  advance 
notice  customarily  associated  with  this 
form  of  testing  makes  its  direct  deterrent 
value  minimal  (since  drug  users, 
knowing  they  will  be  tested  at  a 
scheduled  appointment,  may  be  able  to 
abstain  for  the  short  period  necessary  to 
avoid  detection). 

The  overall  target  level  of  deterrent 
effect  that  would  be  most  cost  effective 
and  reasonable  from  the  point  of  view  of 
burdens  on  employees  and 
transportation  is  not  possible  to 
determine  at  the  outset  of  a  random 
testing  program.  However,  the  record  of 
this  rulemaking  has  provided  FRA  with 
a  sense  of  confidence  that  a  moderate 
but  substantial  level  of  testing  at  the 
outset  should  address  the  drug 
deterrence  need  on  most  railroads  while 
avoiding  unnecessary  burdens.  As  a 
consequence,  the  final  rule  will  require 
that  the  railroads  actually  collect  and 
analyze  specimens  from  a  number  of 
randomly  selected  employees  sufficient 
to  equal  in  number  50  percent  of  the 
relevant  employee  population.  The  rule 
provides  flexibility  to  allow  for  gradual 
start-up  of  the  program. 

In  a  supplemental  notice.  FRA  will 
propose  procedures  to  allow  eventual 
adjustment  of  the  testing  level,  by 
railroad,  as  a  uniform  experience  base  is 
established  and  differing  needs  are 
documented.  That  notice  will  also 
propose  to  allow  the  railroads  to  credit 
other  short-notice  testing  (reasonable 
cause  and  post-accident)  to  the  required 
level  of  effort  for  random  testing.  FRA 
believes  that  the  railroad  industry  will 
remain  unique  with  respect  to  the 
significant  number  of  for-cause  tests 
conducted.  FRA  is  further  concerned 
that  failure  to  allow  for  this  credit  would 
discourage  railroads  from  continuing 
aggressive  reasonable  cause  testing 
programs,  which  inquire  into  fitness 
following  unsafe  practices.  However, 
these  are  issues  developed  during  the 
current  rulemaking  that  deserve  prompt 
but  separate  consideration  to  complete 
the  program  design. 
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Drugs  Tested 

Comments:  The  HHS  Guidelines 
require  Federal  agencies  to  test  for 
marijuana  and  cocaine  and  authorize 
random  testing  for  opiates, 
amphetamines,  and  PCP.  Agencies  may 
test  for  other  Schedule  I  and  II  drugs  in 
post-accident,  unsafe  practice  and 
reasonable  suspicion  situations,  if  HHS 
has  approved  the  analytical  methods. 
On  the  face  of  the  Guidelines,  it  appears 
that  HHS  will  also  -ccept  agency 
applications  to  add  additional  Schedule 
I/II  drugs  to  the  five  specified  for 
random  testing.  The  NPRM  proposed  to 
require  random  testing  for  the  five  HHS 
drugs  and  to  authorize  testing  for 
additional  substances  under  certain 
circumstances. 

Comments  were  received  requesting 
that  the  FRA  allow  carriers  to  test  for 
drugs  other  than  the  five  specified  by 
the  HHS  guidelines.  It  was  argued  that 
there  are  many  drugs  not  covered  by  the 
guidelines  whose  use  will  have  a 
detrimental  effect  on  the  safety  of  rail    • 
operations.  Only  one  drug  testing  expert 
testified  that  extending  the  list  of  tested 
drugs  is  not  necessary  at  this  time,  the 
present  five  being  by  far  the  most 
prevalent.  There  was  strong  support 
among  other  experts  and  a  number  of 
carriers  for  the  addition  of  barbiturates 
and  benzodiazepines,  in  particular.  It 
was  stated  that  the  use  of  these  drugs  is 
sufficiently  prevalent  to  cause  concern, 
and  that  a  shift  toward  use  of  these 
drugs  can  be  anticipated  if  they  are  not 
tested  for. 

An  employee  assistance  manager  of  a 
regional  railroad  stated: 

[Barbiturates  and  benzodiazepines]  have 
addictive  properties  and  are  widely  available 
from  a  variety  of  sources.  They  affect 
reaction  times  and  attention  spans 
detrimentally,  and  pose  as  real  a  threat  as 
other  substances  when  used  in  an  operating 
environment. 

Several  railroad  medical  officers 
participating  in  the  proceeding  were 
also  strongly  supportive  of  testing  for 
central  nervous  system  depressants.  The 
NTSB  supported  testing  for  these  drugs 
and  lower-scheduled  narcotics,  as  well. 

An  official  of  the  National  Institute  on 
Drug  Abuse  testified  that  post-accident 
testing  should  continue  for  the  broadest 
range  of  drugs  feasible,  regardless  of 
any  limitations  that  might  be  placed  on 
more  routine  testing. 

The  Epilepsy  Foundation  opposed 
testing  for  barbiturates,  since  it  could 
disclose  to  employers  therapeutic  drug 
use  among  epileptics  whose  seizure 
disorders  are  fully  controlled, 
potentially  leading  to  job  discrimination. 

Conclusions:  The  current  alcohol /drug 
rule  authorizes  reasonable  cause  testing 


for  any  controlled  substance,  regardless 
of  schedule  or  treatment  for  criminal 
law  purposes.  In  the  prior  rulemaking, 
the  American  Medical  Association  and 
other  commenters  had  agreed  that  the 
controlled  substance  list  adequately 
defines  those  compounds  of  greatest 
concern  with  respect  to  the  fitness  of* 
employees  responsible  for  safe 
movement  of  transportation  vehicles. 
Railroads  are  presently  required  to 
conduct  pre-employment  testing  for 
drugs  other  than  those  mandated  for 
random  testing  by  this  final  rule. 

FRA  believes  that  the  random  testing 
rule,  and  testing  procedures  applicable 
to  pre-employment  and  reasonable 
cause  testing,  must  be  sufficiently 
fiexible  to  address  known  substance 
abuse  problems  and  to  address  changing 
substance  abuse  patterns.  FRA  is 
already  aware  that  abuse  of 
barbiturates  is  a  small  but  significant 
problem  on  the  railroads.  There  is  every 
reason  to  believe  that  misuse  of 
benzodiazepines  (sedative-hypnotics) 
may  also  be  a  problem  [see.  e.g..  Data 
from  the  Drug  Abuse  Warning  Network, 
Series  G,  Number  21  at  70  (National 
Institute  on  Drug  Abuse,  Statistical 
Series,  July-December  1987)),  though 
drug  testing  technology  is  struggling  to 
keep  up  with  detection  requirements  for 
low-dosage  tranquilizers  that  have 
recently  come  to  dominate  the  market. 
Drugs  that  impair  vigilance  are  a 
particular  problem  on  a  railroad,  since 
employees  are  required  to  maintain 
alertness  at  all  hours  of  the  day  and 
night  under  circumstances  sometimes 
involving  minimal  external  stimudT 


employers  (who  are  simply  not  within 
the  scope  of  the  Guidelines). 

With  respect  to  testing  for 
barbiturates,  FRA  is  not  persuaded  that 
railroad  employers  would  discriminate 
against  persons  with  epileptic 
conditions  based  on  barbiturate  use 
detected  in  testing  authorized  under  this 
final  rule.  The  Epilepsy  Foundation  cited 
no  instances  of  job  discrimination  by 
rail  employers,  who  already  test  for 
barbiturates  in  their  medical  programs 
and  reasonable  cause  testing  programs, 
as  well  as  under  FRA's  mandate  for  pre- 
employment  drug  screens.  Railroad 
medical  review  officers  would,  of 
course,  maintain  in  confidentiality  any' 
information  concerning  documented 
prescription  use  of  these  drugs. 

Therefore,  FRA  will  propose  in  a 
supplemental  notice  a  revised  procedure 
under  which  railroads  may  request 
approval  for  testing  of  other  controlled 
substances,  with  appropriate  safeguards 
to  ensure  the  quality  of  laboratory 
analysis. 

HHS  Guidelines  and  Testing  Safeguards 

Comments:  Commenters  expressed 
widespread  approval  of  the  HHS 
Guidelines  as  an  adequate  means  of 
assuring  integrity  in  the  administration 
of  random  testing  programs.  Labor 
organizations  tended  to  accept  the 
Guidelines  in  their  entirety,  while  a  few 
railroads  proposed  some  minor  changes. 

The  Equal  Employment  Advisory 
Council  (EEAC)  recommends  that  the 
FRA  allow  carriers  the  option  of  testing 
->^under  the  HHS  Guidelines  or  under  a 
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to  alter  the  mix  of  substance  abuse  to 
some  extent,  as  some  abusers  elect  to 
use  compounds  other  than  those 
included  in  random  testing.  New  drugs 
will  be  introduced  into  licit  and  illicit 
markets  that  may  become  new  drugs  of 
choice  for  some  railroad  employees.  It  is 
crucial  that  the  testing  system  be 
sufficiently  flexible  to  permit  detection 
of  additional  drugs  without  the 
additional  delays  involved  in 
rulemaking. 

Although  experience  under  the  current 
rule  has  not  revealed  any  analytical 
deficiencies  among  the  laboratories 
currently  providing  services  to  the 
railroads,  FRA  nevertheless  agrees  that 
more  highly  structured  and  intensive 
quality  control  measures  can  provide  an 
important  measure  of  reassurance  to 
employees  while  also  verifying  that  true 
positives  are  reliably  identified  and 
confirmed.  The  HHS  laboratory 
certification  program  provides  a  logical 
framework  for  this  effort.  However, 
HHS  approval  of  testing  for  other  drugs 
will  not  be  available  to  private  sector 
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effective  in  protecting  employees  from 
inaccurate  results. 

Four  commenters  believe  that  the 
HHS  Guideline  threshold  level  of  100 
nanograms  per  milliliter  (ng/ml)  for 
marijuana  should  be  lowered.  They 
stated  that  100  ng/ml  is  far  higher  than 
the  level  one  might  reasonably  expect  to 
find  in  a  passive  smoker.  It  was  argued 
that  maintaining  a  high  level  would  only 
serve  to  lower  the  detection  rate  for 
casual  users  of  marijuana.  Levels  in  the 
10  to  50  ng/ml  range  were 
recommended.  PharmChem,  Inc., 
however,  stated  that  the  100  ng/ml 
threshold  is  adequate  to  protect  passive 
smokers  while  assuring  that  very  few 
actual  users  escape  detection. 

Dr.  Arthur  J.  McBay  suggested  that  the 
FRA  go  a  step  beyond  the  Guidelines 
and  require  specimen  splitting.  Dr. 
McBay  suggested  that  one  portion  be 
sent  forward  to  the  laboratory  for 
testing  and  the  other  be  retained  in 
frozen  storage.  In  the  case  of  a  contested 
positive,  the  retained  portion  could  be 
divided,  with  one  part  being  made 


available  to  the  employer  and  the  other 
to  the  employee  for  retesting.  This 
procedure  was  said  to  address  "chain  of 
custody,  mislabelling,  specimen 
switching,  contamination,  carryover, 
instrumental,  technician  and  reporting 
errors."  Amtrak  indicated  that  it  uses  a 
similar  system  for  its  corporate  testing 
program. 

All  commenters  agreed  that  GC/MS 
methods  are  highly  accurate.  One 
commenter,  however,  stated  that  GC/ 
MS  should  not  be  mandated  because  it 
is  expensive,  and  that  the  GC/MS 
requirement  should  be  changed  if  a  more 
accurate  form  of  testing  becomes 
available.  Dr.  Arthur  J.  McBay  stated 
that  the  rule  should  specify  that  full 
mass  spectra  analysis  is  required. 

The  Syva  Co..  fearing  that  the  HHS 
may  be  slow  in  certifying  laboratories, 
suggested  that  FRA  recognize  state 
certification  of  labs. 

Two  carriers  and  three  members  of 
the  drug  testing  industry  urged  FRA  to 
allow  screening  of  urine  samples  at  the 
testing  location.  All  samples  which 
initially  tested  positive  would  then  be 
sent  to  a  competent  lab  for  confirmation. 
This  procedure  would  allow  operators  to 
immediately  remove  from  service  those 
employees  who  have  tested  positive  in 
the  initial  screen.  Those  whose  positive 
results  are  not  confirmed  would  be 
reinstated  with  back  pay.  Lab  costs 
would  be  lowered  since  only  samples 
with  an  initial  positive  would  be  sent  to 
testing  laboratories.  Additionally,  it  was 
argued,  most  employees  would  be 
spared  the  fear  and  uncertainty  which 
was  said  to  accompany  the  wait  for  lab 
results.  Proponents  of  on-site  screening 
acknowledged  that  the  initial  screen  is 
not  as  accurate  as  a  GC/MS 
confirmation.  However,  they  contended 
that  false  positives  would  actually  inflict 
harm  only  in  a  minute  number  of  cases, 
since  not  more  than  5  percent  of  those 
testing  positive  (a  minority  in  itself) 
would  have  the  outcome  reversed  on 
confirmation. 

All  commenters  addressing  the 
subject  believed  that  there  are  sufficient 
qualified  testing  facihties  nationwide  to 
handle  the  increase  in  testing  which 
would  result  from  implementation  of  the 
FRA  rule.  NIDA  indicated  that  its 
certification  program  is  reviewing  100 
laboratories,  one  of  which  could  handle 
all  Federal  employee  specimens,  with 
more  than  ample  capacity  in  remaining 
laboratories  to  competently  analyze 
additional  samples  from  transportation 
operators. 

Conclusions:  The  HHS  Guidelines 
offer  state-of-the-art  procedures  for 
collection  of  specimens,  chain-of- 
custody,  laboratory  analysis  and  review 
and  handling  of  test  results.  The 


Guidelines  draw  on  extensive 
experience  in  the  perfection  and 
validation  of  military  drug  testing 
programs  and  were  adopted  for  die 
Federal  workplace  program  after  notice 
and  opportunity  for  comment.  FRA 
agrees  that  the  Guidelines  should  set  the 
standard  for  urine  drug  testing  in 
transportation.  However,  based  on 
comments  received  and  experience 
under  the  current  rule,  it  is  clear  that  the 
Guidelines  require  modest  modification 
to  fit  the  demands  of  a  geographically 
dispersed  transportation  industry  and 
non-Federal  workplaces. 

Proposals  to  loosen  the  Guidelines' 
requirements.  Various  parties  found  the 
Guidelines  excessively  burdensome  or 
inflexible  in  some  respect  affecting  their 
interests.  FRA  has  carefully  considered 
each  of  these  suggestions  and  responds 
to  the  more  substantive  ones  in  the 
discussion  which  follows. 

FRA  respectfully  disagrees  with  those 
commenters  who  would  modify  the 
Guidelines  to  permit  on-site  screening  of 
urine  samples.  FRA  recognizes  the 
obvious  advantages  provided  by  this 
method,  which  have  been  intelligently 
advanced  by  several  commenters, 
including  two  major  railroads  that  use 
this  technique  in  their  present  company 
plans.  However,  FRA  agrees  with  the 
rationale  expressed  in  the  preamWe  to 
the  Guidelines  for  requiring  "same-site" 
screening  and  confirmation  (53  FR 11970. 
11972;  April  11. 1988);  and  FRA  disfavors 
on-site  screening  for  the  following 
additional  reasons: 

1.  There  is  no  effective  way  to  quality- 
control,  on-site  screening  to  ensure 
positives  are  being  detected  at  the 
prescribed  cut-off.  "Blind"  proficiency 
testing  samples  would  be  readily 
identified  in  such  a  setting. 

2.  "New"  technologies  advocated  by 
vendors  for  on-site  screening  have 
inherent  limitations.  One  such  system, 
for  instance,  is  %ross-reactive  for  four 
different  drugs  to  a  300  ng/ml  cut-off. 
Apart  from  yielding  some  unconfirmed 
positives,  the  system  would  apparently 
be  largely  ineffective  for  PCP.  for  which 
the  Guidelines  set  a  25  ng/ml  detection 
limit,  while  detecting  amphetamines 
below  the  uniform  HHS  level.  Data 
submitted  by  this  vendor  was  limited  to 
two  reviews  of  a  single  set  of  tests  that 
covered  only  two  drugs  based  on  tests 
under  laboratory  conditions.  Although 
this  system  may  have  many  very 
valuable  applications,  FRA  is  not 
prepared  to  structure  a  national  program 
around  a  proprietary  product  still 
undergoing  refmement. 

3.  Based  on  experience  with  its  post- 
accident  testing  program,  which  has 
utilized  the  two  principal  immunoassay 
systems  as  well  as  other  screening 


techniques,  FRA  believes  that  a  small 
but  not  insignificant  rate  of  false  or 
unconfirmed  positives  will  continue  to 
occur  in  screening  tests  regardless  of 
whether  analysis  is  performed  on  site  or 
at  a  laboratory.  Although  there  is  merit 
in  providing  immediate  feedback  to 
employees  who  screen  negative,  there  is 
also  a  hazard  that  in  a  locally 
administered  system  the  person  with  a 
presumptive  positive  will  be  singled  out. 
Certainly  any  system  that  held  the 
individual  out  of  service  would  do  so. 
and  advocates  of  on-site  screening 
contend  that  the  ability  to  remove  the 
presumed  drug  user  from  the  workplace 
is  a  major  advantage  of  this  approach. 
With  no  disrespect  intended  to  those 
railroads  and  others  advocating  on-site 
screening,  FRA  is  not  willing  to  incur  the 
threat  to  the  reputations  and  peace  of 
mind  of  the  great  majority  of  employees 
who  do  not  use  drugs  that  such  an 
approach  would  entail.  Despite 
education  efforts  by  FRA,  the  railroads 
and  the  labor  organizations,  the 
technical  aspects  of  drug  testing  are  still 
poorly  understood  by  many  railroad 
officers  and  employees.  The  risk  that  a 
presumptive  positive  could  be  viewed  as 
a  badge  of  dishonor  is  simply  too  great 
to  entertain  in  a  program  mandated  by 
Federal  regulation.  Random  testing  will 
produce  the  desired  safety  impacts  if  it 
deters  use  among  non-dependent  users, 
increases  incentives  for  early  referral 
among  dependent  users,  and  gradually, 
over  a  period  of  months  or  years, 
supplements  other  means  of  identifying 
those  who  persist  in  their  abuse.  Early 
removal  of  a  single  employee  identified 
as  presumptively  positive  is  not, 
therefore,  as  critical  to  the  accident 
prevention  program  as  suggested  by 
some  of  the  commenters. 

FRA  also  disagrees  with  a  railroad 
that  blind  proficiency  testing 
requirements  of  Guidelines  should  not 
be  extended  to  the  rail  random  testing 
program.  Blind  proficiency  testing  is  one 
of  the  critical  means  of  ensuring  that 
laboratories  are  delivering  high  quahty 
services.  Blind  proficiency  testing  is  also 
critical  to  employee  acceptance,  as 
evidenced  by  the  strong  employee 
support  for  the  CSX  testing  agreements, 
which  embody  this  safeguard.  FRA 
includes  both  open  and  blind 
proficiency  testing  in  its  quality  control 
program  for  mandatory  post-accident 
testing  (which  involves  both  blood  and 
urine  specimens)  and  believes  that  there 
is  no  impediment  from  the  point  of  view 
of  feasibility  to  including  this  element  in 
the  random  testing  program. 

FRA  disagrees  with  the  suggestion 
that  it  would  be  sufficient  for  the 
railroads  to  utilize  certified  laboratories, 
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since  those  laboratories  will  be 
routinely  proflciency  tested  by  Federal 
agencies.  Some  HHS-certified  labs  may 
never  seek  or  win  contracts  to  test 
Federal  employee  specimens  and  thus 
may  never  be  subject  to  blind  testing. 
While  others  will  have  such  contracts, 
this  is  no  better  indication  of  capability 
than  actual  performance.  Given  the 
large  volumes  of  railroad  employee 
samples  this  program  will  generate,  it  is 
important  to  know  that  true  positives 
are  being  detected  and  to  document  that 
negatives  are  being  so  reported. 

Blind  proficiency  testing  will  involve 
some  cost  and  logistical  preparation,  but 
any  large  employer  should  be  capable  of 
obtaining  and  utilizing  this  service  from 
an  expert  contractor.  FRA  is  persuaded 
that  smaller  railroads  may  Hnd  it  costly 
on  a  per  unit  and  overhead  basis  to 
participate  in  blind  proficiency  testing. 
Thus,  under  the  Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs  (further  described  elsewhere 
in  today's  Federal  Register),  the  blind 
testing  requirement  is  limited  to 
employers  submitting  1,000  or  more 
samples  per  year  for  analysis.  Smaller 
employers  are  not  required  to  submit 
blind  samples  if  they  are  utilizing  a 
laboratory  that  is  subject  to  blind  testing 
by  a  Federal  agency  or  another 
transportation  employer. 

Cut-offs.  The  HHS  Guidelines  provide 
uniform  administrative  detection  limits 
or  cut-offs  for  each  of  the  5  drug  groups 
for  which  testing  is  authorized.  FRA 
appreciates  the  concerns  of  those 
commenters  who  believe  a  100  ng/ml 
screening  cut-off  for  marijuana 
metabolites  is  excessively  high. 
However,  FRA  believes  that  this  cut-off 
will  permit  identification  of  the  great 
majority  of  regular  or  recent  marijuana 
users,  since  the  available  assays  detect 
"total  cannabinoids".  rather  than  being 
specific  to  the  target  metabolite 
(normally  the  9-carboxy  acid  of  THC). 
Data  from  FRA  post-accident  testing 
suggests  that  most  confirmed  positives 
at  a  20  ng/ml  level  for  confirmation 
screen  over  100  ng/ml  (for  total 
metabolites).  (FRA's  post-accident 
protocol  currently  detects  at  20  ng/ml  on 
both  screening  and  confirmation  in 
order  to  identify  the  casual  user  who 
may  have  used  just  prior  to  an  accident 
and  whose  specimen  is  collected  early 
in  the  process  of  metabolism  and 
elimination.)  Further,  the  high  cut-off 
virtually  eliminates  any  possibility  of  a 
positive  result  from  (claimed)  passive 
inhalation. 

Confirmation  method.  FRA  disagrees 
with  one  commenter  who  would  allow 
methods  of  confirmation  other  than  gas 
chromatography/mass  spectrometry. 


The  commenter  is  correct  in  indicating 
that  scientific  advances  may  allow  for 
better  analytical  methods  of  equal  or 
greater  specificity,  but  FRA  believes 
that  currently  requiring  the  best 
available  method  on  the  face  of  the  rule 
(rather  than  by  implication,  as  with  the 
current  regulation)  will  provide 
reassurance  to  employees  and  avoid 
dispute  and  confusion.  If  better  methods 
are  validated  and  are  available  at 
reasonable  cost,  FRA  can  revise  the  rule 
to  recognize  the  scientific  or 
technological  advance. 

FRA  likewise  does  not  agree  that  full 
spectrum  GC/MS  analysis  should  be 
specified  by  the  rule,  since  sophisticated 
single  and  multiple-ion  protocols  are 
available,  most  utilizing  a  deuterated 
internal  standard,  that  are  specific  for 
the  target  compounds  while  offering 
good  sensitivity  and  excellent 
quantitation  at  the  cut-off.  Expert 
inspection  teams  are  reviewing  each 
laboratory's  GC/MS  method  to  ensure 
specificity,  accuracy  and  reliability  for 
the  5  drug  groups,  and  similar  reviews 
would  be  required  before  additional 
drugs  are  added. 

Laboratory  certification.  FRA  does 
not  agree  with  the  comment  that  state 
licensure  of  laboratories  should  be 
recognized  in  the  rule,  nor  is  FRA 
prepared  to  accept  accreditation  by 
voluntary  bodies  absent  HHS 
recognition.  Laboratories  conducting 
testing  under  FRA's  existing  rule 
typically  hold  one  or  more  Federal  or 
state  licenses  for  various  purposes. 
However,  the  HHS  certification  program 
is  the  first  highly  rigorous  certification 
program  specifically  targeted  at  urine 
drug  testing  at  the  Federal  level.  The 
HHS  Guidelines  provide  national 
standards  for  recognition  and  periodic 
review.  By  contrast,  only  a  handful  of 
states  have  aggressive  licensure 
programs  for  drug  ttsting  laboratories. 
FRA  believes  that  the  uniform  baseline 
provided  by  the  HHS  Guidelines  is 
important  to  consistent  and  effective 
implementation  of  safeguards. 
Uniformity  is  particularly  important 
given  the  interstate  nature  of  the 
railroads'  business  and  the  variety  of 
jurisdictions  on  which  railroad 
employees  work. 

Split  specimen.  HHS  considered  a 
split  sample  requirement  but  rejected  it 
for  reasons  FRA  adopts.  HHS  stated,  in 
part,  as  follows: 

[Sjuch  a  system  could  increase  the  risk  of 
administrative  error  by  doubling  the  labeling, 
initialing,  storage,  and  accountability 
requirements. 

53  FR  11971;  April  11, 1988.  The  railroad 
context  presents  a  stark  example  of  the 
problems  with  this  approach. 


Employees'  principal  concern  with 
respect  to  the  testing  process  is  often 
actions  of  the  railroad  company  itself.  In 
this  regard,  it  would  hardly  add 
credibility  to  the  system  to  have  the 
railroad  retain  spliy  samples  in  its 
possession. 

Some  of  the  other  reasons  often  given 
for  use  of  split  samples  often  turn  out 
not  to  bear  scrutiny.  Chain-of-custody 
and  labeling  problems,  for  instance, 
typically  relate  to  handling  prior  to 
delivery  to  the  laboratory.  It  is  likely 
that  any  problem  relating  to  a  single 
sample  would  infect  both  (e.g.,  improper 
identification,  broken  chain-of-custody 
at  site  of  collection).  If  there  is  an  error 
at  the  laboratory,  retention  of  the 
original  (single)  sample  will  allow  for 
retesting. 

Lab  capacity.  FRA  believes  that  more 
than  adequate  certified  laboratory 
capacity  will  exist  to  provide  for  quality 
analysis.  Implementation  of  this 
program  is.  of  course,  contingent  upon 
timely  certifications  being  issued  by 
HHS. 

Adoption  of  Testing  Procedures.  In  the 
NPRM  for  this  rule,  FRA  proposed  that 
all  drug  testing  take  place  in  accordance 
with  the  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs  of  the  Department  of  Health 
and  Human  Services  (53  FR  11970;  April 
11, 1988).  Those  guidelines  describe  the 
collection  and  testing  procedures 
applicable  to  all  drug  testing  of  Federal 
employees,  and  they  include  safeguards 
for  the  accuracy  and  privacy  of  testing. 
FRA  also  specifically  solicited  comment 
on  adaptation  of  the  Guidelines  to  meet 
the  special  circumstances  of  the 
regulated  industry. 

Based  upon  comments  submitted  in 
this  docket  and  other  information,  the 
Department  of  Transportation  has 
determined  that  certain  modifications  to 
the  procedures  of  the  Guidelines  are 
appropriate  in  the  context  of  this  and 
other  DOT  operating  administration 
drug  testing  regulations.  Accordingly, 
the  Department's  Office  of  the  Secretary 
is  publishing  elsewhere  in  today's 
Federal  Register  an  Interim  Final  Rule 
with  Request  for  Comments  entitled 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs,"  that 
codifies  the  Department  of  Health  and 
Human  Services  Guidelines  for  drug 
testing  at  49  CFR  Part  40.  These  DOT 
Procedures  are  intended  to  implement 
the  important  safeguards  provided  by 
the  HHS  Guidelines  and  set  forth 
requirements  for  specimen  collection, 
laboratory  certification,  and  quality 
assurance. 

As  previously  noted,  during  the 
comment  period  on  the  NPRM  in  this 


proceeding,  comments  were  received 
concerning  the  HHS  Guidelines,  as 
summarized  above.  These  comments 
will  be  incorporated  in  the  docket  for 
the  Office  of  the  Secretary  (OST)  interim 
final  rule  creating  49  CFR  Part  40.  The 
OST  will  further  respond  to  those 
comments,  as  well  as  comments 
received  during  the  comment  period  for 
Part  40.  in  its  notice  following  the  end  of 
that  comment  period. 

Hair  Analysis 

Comments:  Two  companies  supported 
an  alternative  to  urinalysis.  The 
commenters  advocated  analysis  of  hair 
by  radio  immunoassay  (RIA).  The  hair  is 
subjected  to  a  proprietary  extraction 
process  and  then  analyzed  in  a  manner 
similar  to  any  other  specimen,  with 
presumptive  positives  confirmed  by  GC/ 
MS.  The  commenters  urge  that  this 
approach  will  produce  an  accurate  test 
result  without  the  inconvenience  and 
intrusion  of  urine  collection.  A  major 
advantage  of  this  approach  is  the 
enlarged  "window  of  detection". 
According  to  the  commenters.  since  hair 
analysis  can  track  drug  use  which 
occurred  months  in  the  past,  there 
would  be  no  need  to  test  randomly. 

Conclusions:  Analysis  of  hair  for 
drugs  of  abuse  may  offer  promising 
possibilities  for  the  future,  and  the 
commenters  pointed  out  that  many 
useful  applications  are  already  being 
made.  However,  as  with  any  new 
proprietary  technology  being  developed 
for  commercial  use,  a  number  of  issues 
of  practicality  remain  to  be  settled. 
There  seems  to  be  little  dispute  that 
drugs,  when  eliminated  through  hair 
growth,  can  be  detected  for  an  extended 
period.  However,  issues  such  as 
detection  limits,  sampling  methods, 
quality  control  of  the  extraction  process, 
interpretation  of  opiate  results,  etc.. 
should  be  thoroughly  reviewed  by  the 
Department  of  Health  and  Human 
Services  before  large  scale  applications 
can  be  mandated  or  authorized.  Further, 
it  must  be  clear  that  an  adequate 
laboratory  capability  exists  to  apply  the 
technology. 

Rehabilitation  and  Discipline 

Comments:  The  FRA  received 
numerous  comments  on  what  the 
consequences  of  a  positive  drug  test 
should  be.  Two  carriers,  the  labor 
organizations  and  certain  other 
commenters  believe  that  the  regulation 
should  require  carriers  to  give  an 
employee  an  opportunity  for 
rehabilitation.  It  was  suggested  that 
drug  use  be  treated  like  any  other 
medical  condition.  It  was  pointed  out 
that  the  employee  could  still  be 
disciplined  if  drug  use  resulted  in  a 


violation  of  a  carrier  operating  rule. 
These  commenters  also  indicated  that  if 
rehabilitation  is  required,  it  should  be  a 
one  time  opportunitj' — i.e..  recidivists 
should  not  be  extended  a  second 
opportunity  at  rehabilitation. 

Opponents  of  mandatory 
rehabilitation  included  railroads, 
members  of  the  drug  testing  industry, 
and  public  interest  groups.  Numerous 
commenters  stated  that  the  deterrent 
effect  of  random  testing  would  be 
completely  undermined  if  drug  users  are 
not  disciplined  after  a  positive  result. 
Without  the  threat  of  discipline,  there 
would  be  little  incentive  for  an 
employee  to  discontinue  use  until 
detected.  Safe  Travel  America  stated  its 
belief  that  a  policy  of  mandatory 
rehabilitation  would  undermine 
Operation  Red  Block  programs  by 
discouraging  early  referrals.  Short  lines 
stated  that  they  could  not  afford  to 
rehabilitate  an  employee  and  could  not 
find  a  temporary  replacement  to  perform 
the  employee's  duties  during  a  period  of 
rehabilitation. 

A  number  of  railroads  uged  the  FRA 
to  leave  decisions  regarding  discipline 
and  rehabilitation  entirely  up  to  the 
carrier.  Some  contended  that  each  case 
is  different,  and  therefore  management 
should  have  the  flexibility  to  act  in  a 
manner  appropriate  to  each  case. 

Conclusions:  In  general,  the  policy  of 
FRA  under  current  regulations  is  to 
allow  flexibility  for  handling  under 
corporate  policies  and  collective 
bargaining  agreements  when  an 
employee's  drug  use  is  disclosed  by 
body  fluid  testing  or  other  means  of 
detection  available  to  management.  FRA 
has  extensively  dealt  with  this  issue  in 
prior  rulemaking  proceedings. 

With  respect  to  the  consequences  of 
random  testing,  FRA  believes  that  the 
public  safety  can  best  be  advanced  by 
continuing  to  provide  the  private  sector 
parties  with  flexibility  to  fashion 
reasonable  responses.  Where  labor  and 
management  are  able  to  establish  a 
relationship  of  trust,  they  will  put  in 
place  Operation  Red  Block  agreements 
allowing  those  whose  drug  use  has  been 
detected  to  return  to  service  after 
treatment  in  probationary  status  (or 
withholding  discipline  entirely  on  a  first 
offense)  in  exchange  for  active 
employee  involvement  in  prevention, 
referral  and  (where  no  alternative 
exists)  identification  under  the  co- 
worker report  rule.  Where  labor- 
management  cooperation  cannot  be 
effected,  the  threat  of  disciplinary 
sanctions  flowing  from  detection  will 
provide  a  powerful  deterrent  to 
volitional  use  of  drugs  while  creating  a 
strong  incentive  for  the  dependent  user 
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to  step  forward  and  ask  for  help  before 
detection  in  a  random  test. 

Mandating  discipline  or 
disqualification  in  every  case  would  bar 
railroads  from  participating  in 
Operation  Red  Block  agreements,  which 
aid  safety  to  the  extent  that  they 
encourage  employee  participation  in 
substance  abuse  prevention  and 
enforcement.  Mandating  the  opportunity 
for  rehabilitation  in  every  case  would 
greatly  reduce  the  incentives  for  early 
self-referrals  and  co-worker  referrals. 
On  either  extreme.  Federal  intervention 
would  eliminate  the  mutuality  of 
consideration  inherent  in  the  Operation 
Red  Block  concept. 

The  final  rule  does  require  that  an 
employee  determined  to  have  used 
drugs  without  appropriate  medical 
authorization  be  removed  from  covered 
service.  The  employee  may  not  be 
returned  to  covered  service.  The 
employee  may  not  be  returned  to 
covered  service  unless  the  employee  has 
submitted  a  negative  urine  sample  and 
has  completed  any  appropriate  program 
of  rehabilitation.  Nothing  in  the  rule 
requires  that  an  employee  determined  to 
have  violated  the  drug  use  prohibition 
be  retained  i^  the  employ  of  the 
railroad. 

Post-Rehabilitation  Testing  and  After- 
care Monitoring 

Comments:  The  FRA  received  various 
recommendations  concerning  follow-up 
testing  of  employees  who  have 
completed  rehabilitation  after  testing 
positive  in  a  random  test.  Commenters 
generally  agree  that  FRA  should  give 
carriers  wide  latitude  in  post- 
rehabilitation  testing,  permitting  the 
carrier  to  vary  the  frequency  and 
duration  of  such  testing  on  a  case  by 
case  basis.  Recommendations  on  an 
adequate  period  of  follow-up  testing 
varied  from  one  to  three  years. 
Comments  were  received  indicating  that 
three  to  four  tests  per  year  may  be 
sufficient. 

Conclusions:  Continuing  treatment 
and  follow-up  testing  of  employees 
returned  to  service  are  important 
measures  &x»m  the  point  of  view  of  the 
recovering  substance  abuser  and  the 
public  safety.  Although  this  rule  does 
not  require  that  persons  testing  positive 
be  afforded  the  opportunity  for 
rehabilitation,  it  is  inevitable  that  many 
will  be  offered  that  opportunity, 
particularly  many  testing  positive  for  the 
first  time.  The  knowledge  that  a  follow- 
up  test  may  be  required  can  assist  the 
recovering  employee  and  offer  important 
assurance  from  the  point  of  view  of  the 
public  safety. 
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As  a  consequence,  the  final  rule 
provides  that,  after  returning  to  work,  a 
recovering  employee  must  continue  in 
any  program  of  aftercare  required  by  the 
EAP  counselor  (as  defined  in  the  current 
rule  to  include  medical  or  employee 
assistance  professional  personnel)  and 
be  subject  to  follow-up  testing  for  not 
longer  than  60  months  after  return  to 
service.  Professionals  designated  by  the 
railroad  are  free  to  work  out  a 
reasonable  program  of  follow-up  testing 
based  on  the  nature  and  severity  of  the 
use  or  dependency  problem  identified 
through  clinical  evaluation. 

Confidentiality  of  Test  Results 

Comments:  Commenters  are  in 
general  agreement  that  the  HHS 
Guidelines  offer  adequate  protection  to 
employees.  The  Epilepsy  Foundation  of 
America  is  satisfied  that  the  HHS 
Guidelines  prohibit  MRO's  from 
divulging  to  management  the  existence 
of  an  epileptic  condition  in  an  employee. 

Carriers  believe  they  must  be  free  to 
divulge  test  results  in  at  least  two 
circumstances:  pursuant  to  a  bona  fide 
government  inquiry  or  discovery 
request,  and  when  necessary  to  protect 
the  railroad  during  legal  proceedings.  In 
addition  to  these  instances,  FRA 
received  comment  on  the  propriety  of 
permitting  operators  to  divulge  an 
employee's  testing  history  to  a 
subsequent  employer  engaged  in 
transportation.  A  handful  of  commenters 
stated  that  in  the  interests  of  safety  a 
carrier  should  be  permitted  to  inform  a 
subsequent  employer  of  an  employee's 
past  drug  habits.  Others  believed  that  an 
employee  should  not  be  permanently 
encumbered  by  a  single  positive  test 
result.  Strong  opposition  to 
dissemination  was  expressed  by  the 
Epilepsy  Foundation  of  America  and  the 
EEAC.  while  one  carrier  commented 
that  at  the  very  least  the  period  during 
which  the  information  can  be  divulged 
should  be  limited  to  no  more  than  one 
year  following  completion  of 
rehabilitation.  Another  commenter 
suggested  that  dissemination  be 
permitted  only  if  the  employee  failed  to 
be  rehabilitated. 

Railroads  and  their  representatives 
took  the  position  that  disclosure  of  test 
results  in  the  context  of  a  disciplinary 
proceeding  would  be  the  responsibility 
of  the  employee  demanding  the 
investigation  or  asserting  the  grievance 
(i.e..  the  employee  would  have  waived 
confidentiahty). 

Conclusions:  The  purpose  of  random 
testing  and  other  forms  of  testing 
authorized  by  the  current  rule  is  to 
detect  and  deter  drug  use  in  violation  of 
stated  prohibitions  in  order  to  ensure 
safety  of  the  public  and  railroad 


employees.  Test  results  that  reveal 
medical  use  of  controlled  substances  are 
subject  to  the  individual's  personal 
privacy  interest  in  medical  information, 
as  is  drug  use  information  provided  by 
the  employee  in  order  to  permit 
informed  interpretation  of  the  test  result 
However,  revealing  such  use  to  the 
railroad's  medical  review  officer,  who  is 
under  a  duty  not  to  republish  the 
information,  is  not  a  material  intrusion 
on  the  employee's  privacy  interest,  since 
railroad  employees  have  historically 
been  subject  to  medical  qualifications 
standards  of  the  railroads.  FRA  agrees 
that  this  information  need  go  no  further 
than  the  medical  review  ofHcer.  and  the 
final  rule  so  provides.  (The  final  rule 
prescribes  a  similar  restriction  on 
medical  use  disclosed  through  post- 
accident  testing,  subject  to  the  need  of 
Federal  agencies  investigating  serious 
railroad  accidents  to  have  all 
information  relevant  to  accident/ 
incident  causation.) 

Test  results  indicating  non-medical 
use  of  controlled  substances  are  not 
subject  to  any  recognized  privacy 
interest.  In  most  cases,  such  results  will 
indicate  ingestion  of  drugs  that  it  is 
illegal  to  possess.  However,  requiring 
that  this  information  be  handled 
confidentially  will  tend  to  reduce  the 
perceived  intmsiveness  of  the  testing 
process,  and  no  legitimate  safety 
purpose  would  be  served  by  excessively 
broad  publication  of  this  information. 

As  a  consequence,  the  final  rule  and 
the  DOT  Procedures  require  confidential 
handling  of  test  results  and  medical 
information  provided  by  the  employee  to 
aid  interpretation  of  the  results.  In  the 
case  of  test  results,  dissemination  is 
limited  to  those  persons  necessarily 
involved  in  administrative  action  related 
to  the  drug  use  indicated  by  the  test. 
Disclosure  of  test  results  by  the  railroad 
is  permitted  only  with  the  written 
consent  of  the  employee.  The  rule  does 
not  bar  FRA  or  NTSB  use  of  post- 
accident  test  results  for  accident 
investigation  purposes  (and  disclosure 
incident  to  that  process),  carrier 
disclosure  of  aggregate  statistics  where 
such  disclosure  would  not  identify  an 
individual,  or  FRA  access  to  test  records 
for  regulatory  compliance  purposes. 

Subsequent  employers  may  obtain 
information  concerning  past  drug  testing 
under  the  rule  only  if  the  employee  or 
applicant  consents  to  disclosure. 
Obviously,  nothing  in  the  rule  prohibits 
railroads  entertaining  applications  from 
persons  with  railroad  experience  from 
requiring  such  consents  as  a  condition 
of  the  hiring  action. 


Alternative  Strategies— The  NTSB 
Alcohol/Drug  Study 

The  National  Transportation  Safety 
Board  (NTSB)  weighed  in  with  brief 
comments  and  the  159-page  Safety 
Study  noted  above.  The  NTSB  Alcohol/ 
Drug  Study  surveyed  the  1987  accident 
experience  for  railroads  and  rail  transit, 
reviewed  railroad  activities  to  address 
alcohol/drug  problems,  and  proposed  a 
lengthy  list  of  further  initiatives. 

This  document  is  a  useful 
compendium  of  recent  accident/incident 
data  reflecting  the  consequences  of 
alcohol  and  drug  use  by  railroad  and  rail 
transit  employees.  However,  FRA 
disagrees  in  material  respects  with 
many  of  the  Study's  conclusions  and 
recommendations. 

While  offering  a  variety  of 
recommendations  on  program 
implementation,  NTSB  stated  as  follows: 

Conceptually,  the  Safety  Board  views  the 
FRA  rule  (with  modifications  that  are 
addressed  in  this  study)  as  the  model 
approach  for  Federal  regulation  to  reduce 
alcohol  and/or  drug  use  in  the  transportation 
industry. 

The  Board  went  on  to  make  a  long  list  of 
recommendations  which  FRA  will 
carefully  consider  on  their  individual 
merits.  They  are  reviewed  here  in  the 
context  of  the  current  regulatory 
proposal,  which  was  issued  prior  to  the 
NTSB  report,  since  they  were 
characterized  by  the  Board  as 
alternatives  to  random  testing. 

Post-accident  testing 
recommendations.  The  first  group  of 
NTSB  recommendations  relate  to 
mandatory  post-accident  toxicological 
testing  (49  CFR  Part  219.  Subpart  C). 
This  program  involves  collection  of 
blood  and  urine  samples  from 
employees  involved  in  serious  railroad 
accidents.  The  multifaceted  rationale  for 
this  program  was  described  in  the 
preamble  to  the  ciurent  rule  (50  FR 
31508,  31541-31542;  Aug.  2, 1985],  but  a 
major  objective  of  the  program  is  to 
provide  data  pertinent  to  accident/ 
incident  causation.  FRA  has  strictly 
limited  its  scope,  because  the  taking  of 
blood  samples  is  physically  invasive 
and  should  be  required  only  where  there 
is  a  reasonably  compelling  public 
interest.  Testing  is  currently  required 
after  any  train  accident  involving  a 
fatality,  hazardous  material  evacuation 
or  railroad  property  damage  in  excess  of 
$500,000.  Testing  is  also  required  after 
employee  fatalities  and  "impact"  train 
accidents  that  involve  personal  injuries 
or  at  least  $50,000  in  damage.  With  the 
experience  gained  through  mandatory 
post-accident  testing  to  date  and  the 
deployment  of  additional 


countermeasures  through  regulatory  and 
voluntary  action,  FRA  looks  forward  to 
modest  further  reductions  in  the  scope 
of  this  program.  NTSB,  by  contrast, 
would  dramatically  expand  mandatory 
post-accident  testing  by — 

•  Lowering  the  damage  threshold  for 
nonimpact  accidents  to  $150,000.  using 
replacement  cost  as  the  basis  for 
computation,  and  including  loss  of 
lading; 

•  Expanding  the  scope  of  those  tested 
beyond  employees  covered  by  the  Hours 
of  Service  Act; 

•  Requiring  testing  after  impact 
accidents  even  if  the  dollar  threshold  for 
reportability  (currently  $5,200)  is  not 
exceeded;  and 

•  Requiring  collection  of  post-accident 
specimens  within  4  hours. 

The  NTSB  estimated  that  adoption  of 
these  recommendations  would  lead  to 
testing  after  600  accidents  annually 
(currently  less  than  200]  and  lead  to 
blood/urine  sampling  of  over  6,000 
employees  (currently  about  SOO).  In 
support  of  these  changes  the  NTSB  cited 
several  derailments  in  1987  for  which 
testing  was  not  done  because  of 
differences  between  railroad  damage 
estimates  at  the  accident  scene  and  later 
computations  either  by  the  railroad  or 
by  the  NTSB. 

FRA  believes  that  major  expansion  of 
the  current  postaccident  testing  program 
is  not  warranted.  The  program  is 
already  the  most  extensive  program 
providing  full  toxicology  for  fatalities 
and  survivors  that  is  in  place  for  any 
mode  of  transportation.  In  order  to  be 
effective  and  check  the  exercise  of 
discretion  by  administering  personnel, 
testing  must  be  done  under  a  relatively 
rigid  mandate.  The  NTSB 
recommendation  would  result  in  testing 
after  a  large  number  of  derailments,  the 
vast  majority  of  which  are  caused  by 
track  or  equipment  or  an  interaction 
between  the  two  (in  contrast  to 
collision-type  events  for  which  human 
factors  predominate).  The  current 
program  design  excludes  testing  in  this 
setting  except  with  respect  to  the  most 
serious  accidents.  Indeed,  of  the  4 
accidents  cited  by  the  Board  as 
examples  of  the  need  for  more  inclusive 
standards  for  testing,  none  appears  to 
have  involved  human  factors. 

Further,  the  Board's  suggestion  that  a 
4-hour  outside  limit  be  put  on  post- 
accident  testing — a  limit  which  the 
Board  would  allow  to  be  exceeded 
where  necessity  required — amounts  to 
tinkering  with  a  requirement  that 
already  requires  that  collection  be  given 
first  priority  after  immediate  safety 
response  and  medical  care  for  those 
injured.  FRA  does  not  disagree  that 


prompt  collection  is  the  objective,  but 
sees  little  gain  in  a  complicated  formula 
that  says,  in  effect,  test  as  soon  as 
possible,  but  not  later  than  4  hours,  but 
after  4  hours  if  necessary. 

FRA  does  not  mean  to  imply  that 
changes  in  the  program  may  not  be 
appropriate.  FRA  understands  the  view 
of  the  Board,  for  instance,  that 
additional  safety-sensitive  employees 
could  be  included  in  post-accident 
testing.  However,  inclusion  should  be 
tightly  justified,  and  suggestions  that 
"all"  "safety  sensitive"  personnel  be 
tested  continue  to  beg  the  question  of 
whom  and  imder  what  circumstances. 
This  is  an  issue  FRA  intends  to  revisit  in 
a  subsequent  rulemaking.  Marginal 
changes  in  post-accident  testing 
coverage,  however,  can  hardly  be 
expected  to  have  direct  and  immediate 
impacts  on  overall  deterrence  of  drug 
use. 

Medical  certification  program.  The 
Board  devotes  less  than  a  page  of 
discussion  to  its  recommendation  that 
FRA  institute  a  medical  certification 
program  for  railroad  employees.  The 
apparent  purpose  and  justification  for 
having  the  railroads  issue  medical 
certificates  to  thousands  of  employees 
would  be  to  have  a  certificate  to  revoke 
should  alcohol  or  drug  use  be  detected. 
FRA  cannot  imagine  a  more  indirect  and 
costly  means  of  accomplishing  an 
objective  that  may  be  accomplished 
direcUy,  particularly  in  light  of  FRA's 
recent  acquisition  of  statutory  authority 
to  apply  sanctions  to  indi\iduals. 

The  Board  recognizes  that  major 
railroads  already  have  medical 
certification  programs.  It  cites  no 
systemic  deficiencies  in  those  program, 
documents  no  pattern  of  rail  accidents 
caused  by  medical  conditions  other  than 
misuse  of  alcohol  or  drugs,  and  gives  no 
consideration  to  the  effect  of  enforcing 
such  a  program  on  effective  use  of 
FRA's  limited  budget  and  personnel. 
Without  prejudice  to  further 
consideration  of  the  concept,  FRA  finds 
nothing  in  this  proposal  that  should 
delay  implementation  of  random  testing. 

Medical  testing.  The  Board  also 
recommends  that  FRA  require  periodic 
medical  examinations  ("retum-to-work, 
retum-from-furlough,  and  others  as 
appropriate")  for  all  employees  in 
safety-sensitive  functions  and  that  FRA 
require  inclusion  of  alcohol  and  drug 
screening  in  those  exams. 

Here  the  Board  echos  the  sense  of 
FRA's  1984  recommendation  to  the 
railroads  (49  FR  24252.  24297;  June  12. 
1984)  that  drug  tests  be  included  with 
physical  examinations.  All  major 
railroads  have  medical  examination 
programs  and  there  is  considerable 
merit  to  inclusion  of  drug  screens, 


particularly  in  a  retum-to-work  context. 
FRA  reserves  the  issue  of  whether  these 
screens  should  be  required  for  a  later 
date.  Of  the  seven  rail  systems  that 
dominate  rail  transportation  in  this 
country  (Conrail,  CSX,  Norfolk 
Southern.  Union  Pacific.  Burlington 
Northern.  Southern  Pacific.  Santa  Fe). 
five  already  conduct  drug  or  drug/ 
alcohol  screens  with  their  physical 
examinations,  although  one  or  more  of 
these  railroads  may  be  barred  from 
continuing  its  program  as  a  result  of 
union-brought  litigation.  The  National 
Railroad  Passenger  Corporation 
(Amtrak)  also  conducts  such  testing. 
The  uniform  experience  of  the  railroads 
that  have  implemented  medical  testing 
is  that  it  is  important  and  useful,  but  not 
by  any  means  dispositive  of  the 
problem,  since  abusers  are  often  able  to 
abstain  for  the  time  necessary  to  avoid 
detection.  In  short,  it  is  not  an 
alternative  to  random  testing  or  other 
forms  of  short-notice  testing. 

Monitor  performance.  The  NTSB  also 
recommends  that  FRA  "require  railroads 
to  monitor  relevant  behavior  and 
performance,  such  as  work  attendance, 
work  habits,  and  motor  vehicle  driving 
records,  of  all  employees  in  safety- 
sensitive  positions  and  to  recommend  to 
counseling  those  employees  whose 
[records]  are  consistent  with  possible 
substance  abuse."  FRA,  of  course, 
already  requires  programs  of  training 
and  testing  in  operating  rules 
compliance  (49  CFR  Part  217)  which 
monitor  the  most  critical  facets  of 
performance  on  the  job.  FRA 
recommended  that  the  railroads 
implement  measures  to  review 
personnel  records  in  1984  (49  FR  24297; 
June  12, 1984).  The  Board  itself  quoted  in 
the  Alcohol/Drug  Study  from  the  FRA 
Alcohol /Drug  Field  Manual  unit 
addressed  at  indentification  of  drug 
abuse  patterns.  Further,  the  Department 
of  Transportation  proposed  legislation, 
which  was  signed  into  law  during  the 
comment  period,  to  permit  efficient 
access  to  the  National  Driver  Register. 
There  is  no  difference  in  objectives, 
therefore,  between  the  Board  and  FRA. 

However,  FRA  is  concerned  that  the 
recommendation,  in  effect  asks  that 
FRA  mandate  and  enforce  good 
personnel  management.  Although 
certain  concrete  steps  can  be  required 
and  compliance  monitored  (e.g.,  periodic 
checking  of  driving  records),  efficient 
and  effective  personnel  management  is 
much  too  broad  and  diverse  a  topic  to 
cover  in  any  set  of  regulatory 
requirements;  and  neither  the  Board  nor 
FRA  can  point  to  a  single  approach  that 
is  validated  as  a  definitive  response  to 
substance  abuse  in  the  workplace. 
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Railroads  already  have  significant 
incentives  to  manage  their  personnel 
wisely,  and  it  is  not  clear  that  a  new 
layer  of  Federal  regulations  would 
advance  the  process.  This  is  an  issue 
appropriate  for  inclusion  in  system 
assessments  of  railroad  performance. 
However,  one  should  not  proceed  with 
the  illusion  that  better  management  by 
itself  can  bring  an  end  to  substance 
abuse  iathe  workplace,  since,  absent 
direct  and  effective  countermeasures.  it 
is  likely  to  persist  at  unacceptable  levels 
in  the  face  of  the  best  personnel 
practices  currently  available. 

Training.  The  Board  would  require 
annual  drug  and  alcohol  detection 
training  for  all  employees  who  are 
required  to  monitor  fitness  for  duty  of 
other  railroad  employees,  including 
working  supervisors  such  as  conductors 
and  yardmasters.  The  existing  FRA  rule 
already  requires  that  supervisors 
empowered  to  order  reasonable  cause 
drug  tests  receive  detection  training,  and 
the  Board  documents  in  its  report  the 
delivery  of  such  trainiivg  to  broad 
categories  of  line  supervision  under  the 
current  FRA  rule  and  railroad  programs, 
as  well  as  inclusion  of  education/ 
awareness  components  in  Operation 
Red  Block  and  similar  voluntary 
programs  that  FRA  has  sponsored  and 
supported.  It  is  very  clear,  however,  that 
detection  training  is  not  a  substitute  for 
random  testing.  Testimony  offered  at  the 
field  hearings  supported  the  conclusion 
that  many  drugs  in  vogue  in  the  railroad 
workplace  can  impair  the  fitness  of  a 
crewmember  without  inducing 
symptoms  recognizable  to  even  an 
educated  layman.  The  fact  that  testing  is 
keyed  to  an  imperfect  ability  to 
recognize  symptoms  is  one  of  the 
fundamental  limitations  of  reasonable 
suspicion  testing.  While  the 
considerable  detection  training 
conducted  in  this  industry  since  1985 
has  moderated  that  limitation  to  some 
extent,  it  cannot  diminish  it  to  an 
acceptable  degree. 

Reasonable  cause  testing.  The  Board's 
proposals  for  reasonable  cause  testing 
are  as  follows: 

•  Require  that  railroads  adopt 
mandatory  reasonable  cause  testing 
programs  for  all  employees  in  safety- 
sensitive  positions; 

•  Expand  the  circumstances  which 
will  trigger  reasonable  cause  testing  to 
include  any  violation  of  any  safety  or 
operating  rule  which  can  compromise 
the  safety  of  operations  or  the  welfare  of 
ether  employees; 

•  Add  testing  requirements  related  to 
"work  attendance,  work  habits,  and 
poor  motor  vehicle  driving  records." 


•  Require  alcohol  breath  testing  in 
addition  to  urine  testing  when  any 
reasonable  cause  condition  is  met. 
FRA  appreciates  that  these 
recommendations  involve  matters  of 
serious  relevance  to  the  current 
rulemaking.  However,  FRA  does  not  find 
them  a  suitable  alternative  to  random 
drug  testing  for  the  following  reasons: 

Certain  of  the  recommendations  are 
more  clearly  sound  in  concept  than  in 
practical  application.  For  instance, 
broadening  the  type  of  operating  rule 
violations  that  would  warrant  testing 
would  have  to  be  done  incrementally.  It 
is  not  possible  to  allow  discretion  to  the 
railroad  officer  in  the  field  to  determine 
when  a  particular  event  is  sufficiently 
serious  as  a  safety  matter  to  require 
testing;  nor,  clearly,  would  violation  of 
many  operating  rules  warrant  such 
action.  For  example,  operating  rules 
typically  include  such  general  provisions 
as  prohibiting  "reading  of  other  than 
Company  instructions  while  performing 
service."  No  doubt  inattention  caused 
by  reading  the  morning  paper  could  be  a 
safety  problem,  but  perusing  it  while 
stopped  on  a  siding  for  a  half  hour 
waiting  for  another  train  to  approach 
and  pass  might  be  less  than  a  critical 
matter.  The  point  is  that  allowing 
discretion  in  application  of  literally 
hundreds  of  pages  of  rules  and 
instructions  incorporated  therein  by 
reference  would  simply  provide  a 
license  for  exercise  of  unchecked 
discretion.  FRA  notes  that  since 
implementation  of  the  current  rule  in 
February  of  1986  no  party  including  the 
Board  has  proposed  any  specific 
operating  rules  that  should  be  added  to 
the  current  enumerated  list.  Similarly, 
consideration  of  a  long  term  declines  in 
job  performance  is  obviously  relevant  to 
safety,  but  it  is  critical  to  establish 
linkage  between  those  indicators  and 
drug  use  before  ordering  drug  testing  or 
other  measures.  This  is  a  task  well 
suited  to  medical  or  employee 
assistance  personnel  under  existing 
referral  policies  of  the  railroads. 

FRA  notes  that  the  formal  NTSB 
recommendation  for  mandatory 
reasonable  cause  testing  comes  at  a 
time  when  all  but  one  of  the  major  rail 
systems  in  the  United  States  have  in 
place  reasonably  aggressive  or  very 
aggressive  for-cause  urine  testing 
programs,  either  under  the  FRA  rule  or 
their  own  corporate  policies.  It  is 
doubtful  that  railroad  managements 
need  further  encouragement  to  do  what 
it  is  clearly  in  their  interest  to 
undertake. 

Further,  a  mandate  for  reasonable 
cause  testing  would  be  largely 


unenforceable,  particularly  where  no 
documented  accident  or  injury  occurred. 
In  the  railroad  environment,  there  are 
normally  two  parties  to  any  observed 
situation  of  reasonable  cause.  One  is  the 
employee,  the  other  is  the  railroad 
officer.  If  the  railroad  officer  fails  to  test, 
the  employee  who  gave  reasonable 
cause  certainly  has  no  incentive  to 
report  himself.  Experience  suggests  that 
fellow  workers  who  might  witness  the 
incident  are  equally  unlikely  to  report  it. 
Random  testing,  by  contrast,  is  fully 
enforceable. 

The  NTSB  and  random  testing.  The 
Board's  comments  for  the  docket  of  this 
rulemaking  reflect  its  conclusions  and 
recommendations  in  the  Alcohol/Drug 
Study.  The  Board  recommends — 

•  "Aggressive  reasonable  cause 
testing,  triggered  by  a  wide  range  of 
potentially  safety-related  errors  or  work 
behavior  patterns; 

•  "Post-accident/incident  testing 
(with  the  definitions  of  "accident"  and 
"incident"  broadened  as  described  in 
the  enclosed  Safety  Study); 

•  "Periodic  (medical)  testing; 

•  "Effective  supervision  of  employees, 
provided  by  supervisors  and 
management  better  trained  to  detect  and 
deal  effectively  with  drug  and  alcohol 
use;  [and] 

•  "Competent  drug/alcohol  education 
and  treatment  for  employees." 

The  Board  advocates  implementation  of 
these  measures  prior  to  consideration  of 
random  testing.  Whether  the  Board 
supports  or  opposes  random  testing 
remains  unclear. 

FRA  believes  that  some  of  the  Board's 
recommendations  duplicate  existing 
measures  already  implemented  on  a 
voluntary  basis,  while  others  are 
impractical  or  unwise  when  cast  as 
Federal  regulatory  mandates.  FRA  notes 
that  the  Alcohol/Drug  Study  deals  with 
random  testing  in  a  very  summary 
fashion,  concluding  without  significant 
analysis  that  other  recommended 
measures,  taken  together,  would  be 
more  effective.  FRA  simply  disagrees 
with  this  conclusion,  and  the  testimony 
of  those  who  chose  to  appear  at  the 
hearings  failed  to  support  it.  This  not  the 
time  to  exhaust  the  resources  of  the  rail 
industry  or  the  oversight  capacity  of  the 
FRA  chipping  away  at  the  periphery  of 
the  problem.  This  is  not  the  occasion, 
after  over  a  decade  of  experimentation, 
to  attempt  methods  that  are 
unnecessarily  intrusive,  untried,  or 
uncertain  of  administration.  What  is 
required  is  a  clear  and  effective 
deterrent,  utilizing  means  that  will 
detect  those  incapable  of  changing  their 
behaviors.  Random  testing  will  provide 
that  deterrent  and  detection  capability. 


Small  Railroad  Issues 

Comments:  FRA  received  numerous 
comments  on  tbe  issue  of  whether  small 
railroads  should  be  excluded  from  the 
requirements  of  the  rule.  The  American 
Short  Line  Railroad  Association 
(ASLRA)  and  a  good  number  of  its 
members  stated  that  the  unique  nature 
of  the  small  carrier  warrants  exclusion, 
while  many  of  the  Class  I  carriers  stated 
that  because  some  small  carriers 
operate  on  the  same  tracks  as  larger 
roads  they  should  be  equally  drug  free. 

The  ASLRA  proposed  that  carriers 
with  fifteen  or  fewer  covered  employees 
be  exempted.  One  carrier  suggested  that 
the  cut-off  point  be  carriers  with  31,200 
or  fewer  manhours  by  covered 
employees  annually.  Another  suggested 
that  the  FRA  exempt  carriers  based 
upon  operating  speed. 

Many  comments  were  received  on  the 
special  nature  of  the  small  short  line 
railroad: 

1.  Small  railroads  generally  operate  on 
special,  dedicated  trackage  which  is  not 
part  of  the  national  trunk  line  system. 
They  do  not  share  this  trackage  with 
other  carriers. 

2.  In  nearly  three  years  of  FRA  post- 
accident  testing,  there  has  not  been  a 
single  drug  or  alcohol  positive  on  a 
carrier  in  this  classification. 

3.  TypicaUy  only  one  train  operates  on 
the  line  at  any  time,  eliminating  the 
possibility  of  a  collision-type  accident, 
the  type  of  occurrence  which  correlates 
to  many  of  the  human  performance 
decrements  produced  by  drug 
impairment 

4.  Managers  often  perform  covered 
service,  and  therefore  the  regulation 
would  create  an  anomaly  whereby  the 
manager  would  be  administering  testing 
on  himself  or  herself. 

5.  Employees  of  small  railroads  are 
closely  supervised  and  do  not  stay 
overnight  at  remote  locations.  Thus,  two 
important  root  causes  of  drug  use  eimong 
rail  employees  are  not  present 

6.  Small  roads  operate  at  low  speed 
(typically  no  more  than  25  mphj  in  rural 
locations  and  do  not  transport 
passengers.  Hazardous  materials  traffic 
volumes  are  low. 

7.  The  cost  of  a  program  to  the  small 
operator  is  disproportionately  high.  The 
economic  burden  of  a  sophisticated 
program  could  bankrupt  unstable 
fledgling  companies  or  force  tradeoffs 
against  safety  investments  that  would 
be  more  effective  in  their  unique 
circumstances. 

However,  commenters  distinguished 
the  cases  in  which  a  small  road  operates 
concurrently  with  a  large  carrier  on 
shared  track.  All  commenters  agreed 
that  the  potential  for  a  serious  accident 


exists  in  that  situation  and  that  carriers 
operating  on  shared  trackage  should  be 
subject  to  the  same  testing  requirements 
as  all  other  carriers  operating  on  the 
national  trunk  line  system. 

Comments  were  also  received 
discussing  how  the  FRA  should  tailor 
the  requirement  of  random  testing  to 
meet  the  concerns  of  the  small  carrier.  It 
was  suggested  by  large  and  small 
carriers  alike  that  the  FRA  establish  a 
hardship  exclusion,  whereby  the  FRA 
could  excuse  a  carrier  &om  compliance 
pursuant  to  the  determination  that  a 
testing  program  is  not  necessary,  or 
would  be  overly  burdensome.  "Three 
small  carriers  proposed  that  the  FRA 
itself  conduct  testing  of  short  Unes.  This 
would  save  the  railroads  fi-om  having  to 
bear  the  cost  of  drafting  and 
implementing  a  program  of  their  own. 
One  commenter  suggested  that  if  testing 
is  required,  the  FRA  should  excuse  the 
small  road  from  reporting  requirements 
in  order  to  preserve  anonymity. 

Due  to  the  economic  burden  which 
random  testing  may  place  on  small 
roads,  much  comment  was  received  on 
ways  to  help  small  operators  defray  the 
cost  of  testing.  One  approach  is  for 
small  railroads  to  "piggyback"  onto  the 
program  of  a  Class  I  carrier.  The  large 
operator  would  in  effect  administer  the 
program  on  a  compensated  basis  for  the 
small  carrier.  Some  small  carriers  gave 
qualified  assent  to  such  arrangements, 
while  several  Class  I  carriers  expressed 
strong  opposition.  Larger  railroads  fear 
possible  liability  consequences.  They 
are  also  reluctant  to  be  strapped  with 
responsibility  for  tracking  down  short 
line  employees  or  administering  their 
programs.  Some  small  railroads  also 
feared  the  loss  of  control  over  personnel 
that  would  result  if  larger  railroads 
administered  the  selection  process. 

The  FRA  received  comments  on  the 
feasibihty  of  lowering  costs  through  the 
use  of  multi-carrier  agreements.  Under 
this  approach,  short  Unes  could  join 
together  and  estabUsh  a  single  program 
which  would  do  the  testing  for  several 
lailroads.  The  ASLRA  stated,  however, 
that  past  attempts  at  collective 
arrangements  indicate  that  short  lines 
are  reluctant  to  relinquish  control  of 
their  operations  and  that  therefore 
programs  of  this  sort  would  most  likely 
enjoy  very  limited  support 

Conclusions:  As  FRA  has  explained  in 
previous  rulemakings,  very  small 
railroads  present  a  unique  regulatory 
problem.  'They  are  fundamentally 
different  from  small  entities  in  other 
modes  for  several  reasons.  Most  of  these 
entities  operate  over  track  that  is 
devoted  exclusively  to  their  service.  It  is 
not  part  of  the  national  trunk  line 
system.  Because  they  are  involved  in  the 


"retail"  service  of  picking  up  or  setting 
out  cars  at  points  of  origin  or 
destination,  they  move  smaller  trains, 
often  with  lower-horsepower 
locomotives.  Operating  speeds  are 
generally  in  the  10  mile  per  hour  range. 
Because  most  small  railroads  operate 
only  a  single  train,  collision-type 
accidents  are  impossible.  Hazardous 
materials  traffic  is  light,  and  operating 
speeds  ordinarily  do  not  produce  the 
kinetic  energy  necessary  to  cause  a 
major  hazardous  materials  release. 
Small  railroads  do  not  provide 
scheduled  passenger  service,  and  their 
total  employment  constitutes  less  than  1 
percent  of  the  industry. 

The  special  problems  of  small 
railroads  with  15  or  fewer  Hours  of 
Service  employees,  and  the  reduced 
safety  exposure  they  represent  have 
compelled  the  Congress  to  allow 
exemptions  to  the  traditional 
restrictions  on  Hours  of  Service 
applicable  to  ail  other  railroads.  Their 
problems  are  recognized  in  other  ways 
in  Federal  safety  standards,  including 
exclusion  from  certain  reporting 
requirements  and  exclusion  of  certain 
low-speed  track  (in  common  with  other 
railroads)  from  the  Track  Safety 
Standards.  When  FRA  issued  the 
current  alcohol/drug  regulations  in  1985. 
the  very  small  railroads  were  also 
excluded  from  requirements  for  pre- 
employment  drug  testing,  from  the 
reasonable  cause  testing  authorization, 
and  from  "bypass"  requirements. 

FRA  did  make  very  small  railroads 
subject  to  requirements  for  post- 
accident  toxicological  testing,  as  well  as 
the  prohibitions  of  S  219.101  ("Federal 
Rule  G").  However,  since  the  institution 
of  these  requirements  not  a  single  small 
railroad  has  had  an  accident  sufficiently 
severe  to  quaUfy  under  the  mandatory 
post-accident  testing  requirements.  Nor 
do  we  have  any  other  information 
indicating  pubhc  safety  consequences 
from  drug  use  on  very  small  railroads. 

FRA  agrees  that  Imposition  of 
mandatory  random  testing  on  very  small 
railroads  is  unnecessary  and 
inappropriate.  Although  small  railroads 
can  certainly  have  accidents,  they  have 
few  accidents  that  involve  hazard  to 
persons  off  their  rights-of-way.  As  a 
consequence,  the  final  rule  exempts 
railroads  with  15  or  fewer  employees 
from  the  random  testing  requirement. 
However,  this  exemption  does  not  apply 
where  the  small  railroad  has  trackage 
rights  over  another  railroad  or  otherwise 
engages  in  joint  operations  with  another 
railroad. 

FRA  believes  that  the  criterion  of  15 
or  fewer  Hours  of  Service  employees 
should,  as  a  time-honored  distinction 
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embodied  in  the  Hours  of  Service  Act. 
serve  as  the  line  of  delineation  between 
those  railroads  subject  to  the  random 
testing  requirement  and  those  not 
subject.  This  threshold  is  clearly  in  the 
range  of  reasonableness  as  a  distinction 
between  very  local  and  limited  rail 
operations  and  somewhat  more 
extensive  operations  involving  greater 
potential  hazards. 

FRA  recognizes  that  small  railroads 
above  the  exemption  limit  will  require 
assistance  to  develop  and  implement 
random  testing  programs.  FRA  believes 
that  the  combination  of  concerted  action 
through  the  ASLRA.  FRA  assistance, 
contracts  with  larger  railroads, 
consortia  among  smaller  railroads,  and 
other  approaches  yet  to  be  devised  will 
permit  orderly  implementation  of 
random  testing  on  these  properties. 
Similarly,  very  small  railroads  that 
operate  over  other  railroads  should  be 
able  to  make  reasonable  arrangements 
for  testing  services  from  the  host 
railroad  or  from  other  sources.  FRA  has 
considered  but  decided  against 
mandating  the  participation  of  larger 
railroads  in  these  arrangements, 
believing  that  workable  solutions  can 
only  be  fashioned  on  a  business  basis 
without  FRA  involvement. 

Alcohol 

Comments:  Safe  Travel  America  and 
six  railroads  would  extend  the  random 
testing  mandate  to  include  alcohol. 
Commenters  favoring  inclusion  of 
alcohol  noted  that  alcohol  is  the  single 
most  abused  drug  in  our  society  and 
feared  that  testing  for  other  drugs  alone 
could  cause  abusers  to  use  alcohol 
instead.  United  Transportation  Union 
witnesses  viewed  alcohol  as  a  problem 
six  or  seven  times  greater  than  abuse  of 
other  drugs. 

The  AAR  and  certain  other 
commenters  believed  that  alcohol  is 
more  easily  detected  than  use  of  other 
drugs.  It  was  noted  that  testing  for  job- 
related  use  of  alcohol  would  require 
blood  or  breath  sampling,  with 
attendant  logistical  complications. 

Conclusions:  Random  testing  for 
alcohol  is  a  proposal  that  is  technically 
beyond  the  scope  of  the  NPRM.  FRA  did 
not  include  random  testing  for  alcohol  in 
the  NPRM  because  it  appeared  that 
existing  countermeasures,  including  the 
reasonable  cause  testing  program,  have 
been  effective  in  reducing  the  use  of 
alcohol  by  employees.  Since  post- 
accident  toxicological  testing  began  in 
early  1986,  the  positive  rate  for  alcohol 
has  remained  at  or  below  one  percent. 
In  one  7-year  period  prior  to  the 
issuance  of  the  current  rule,  significant 
alcohol  presence  was  determined  in 
about  one  of  every  six  or  seven 


employees  killed  on  the  job  in  train 
incidents.  In  the  two  and  one-half  years 
since  the  effective  date  of  the  current 
rule,  the  only  employee  fatahties  in  train 
incidents  for  which  alcohol  has  been 
detected  are  three  non-Hours  of  Service 
employees  (i.e..  employees  not  subject  to 
the  current  rule). 

Further,  FRA  had  noted  that  testing 
for  alcohol  presents  separate  issues  that 
require  independent  analysis.  It  is  not 
possible  to  test  a  single  luine  specimen 
and  determine  current  blood  alcohol 
concentration.  Breath  testing  is  the 
preferred  method  of  detection  and 
evaluation,  but  clearly  would  involve  a 
separate  logistical  structure  to 
administer  in  a  random  manner. 

Accordingly.  FRA  has  determined  that 
the  alcohol  issue  should  continue  to  be 
addressed  through  existing  programs, 
without  prejudice  to  the  possibihty  of 
further  regulatory  action  at  a  later  time. 

Preemption 

Comments:  Comments  were  received 
indicating  that  some  states  have  enacted 
laws  which  limit  or  regulate  drug  testing 
by  private  employers.  In  order  to  comply 
with  these  state  requirements  a  railroad 
may  have  to  vary  the  nature  of  its 
testing  program  from  state  to  state.  Two 
operators  and  the  EEAC  request  that  the 
FRA  indicate  in  the  final  rule  that  state 
laws  concerning  drug  testing  are 
preempted  by  the  federal  mandate. 

The  RLEA  commented  that  the  final 
rule  should  also  supersede  any  current 
or  future  random  testing  programs  which 
are  not  implemented  under  the  authority 
of  the  FRA  rule. 

Conclusions:  Section  205  of  the 
Federal  Railroad  Safety  Act  of  1970 
provides,  in  effect,  that  state  and  local 
laws  and  regulations  are  preempted  by 
any  Safety  Act  regulation  addressing  the 
same  subject  matter.  This  statutory 
preemption  is  restated  in  the  current 
regulation,  which  this  final  rule  amends. 
Therefore,  issuance  of  this  random 
testing  rule  will  preempt  any  state 
legislation  regarding  random  drug 
testing  for  railroad  employees,  whether 
or  not  inconsistent  with  the  final  rule. 
FRA  understands  the  scope  of 
preemption  to  be  as  broad  as  necessary 
to  ensure  uniformity,  both  with  respect 
to  the  occasions  on  which  testing  may 
be  required  and  the  technical  safeguards 
for  that  testing. 

Penalties 

Comments:  The  FRA  received  a 
number  of  comments  alleging  abuses  of 
present  drug  testing  programs.  Several 
union  organizations,  concerned  that 
random  testing  may  be  misused  by  some 
members  of  railroad  management,  urged 
the  FRA  to  provide  harassed  or 


mistreated  employees  with  specific 
remedies.  The  Brotherhood  of 
Locomotive  Engineers  asked  for  a  $5,000 
penalty  for  harassment,  defined  as  a 
willful  violation  of  the  regulations.  One 
railroad  believed  that  railroads  should 
be  excused  if,  during  the  first  year,  the 
testing  target  was  not  met.  Other 
comments  were  beyond  the  scope  of  the 
notice. 

Conclusions:  FRA  has  updated  the 
penalty  schedule  to  reflect  the  higher 
levels  of  penalties  allowed  under  the 
Rail  Safety  Improvement  Act  of  1988. 
Additional  revisions  may  be  made  in  the 
context  of  the  pending  review  of  all 
penalty  schedules  (53  FR  28594;  July  28. 
1988). 

International  Commerce 

It  has  been  determined  not  to  make 
the  random  testing  requirement 
applicable  in  any  situation  where 
comphance  would  violate  the  domestic 
laws  or  policies  of  another  country.  In 
addition,  because  of  the  potential 
confusion  that  may  exist  involving 
application  of  this  rule  in  situations 
where  compliance  could  violate  foreign 
laws  or  policies,  we  have  determined 
not  to  make  the  rule  applicable,  until 
January  1, 1990.  in  any  situation  where  a 
foreign  government  contends  that 
compliance  with  our  rule  raises 
questions  of  compatibility  with  its 
domestic  laws  or  poUcies.  Dtuing  the 
next  year,  the  Department  of 
Transportation  and  other  U.S. 
Government  officials  will  be  working 
closely  with  representatives  of  foreign 
governments  with  the  goal  of  reaching  a 
permanent  resolution  to  any  conflict 
between  our  rule  and  foreign  laws  and 
policies.  The  U.S.  and  Canadian 
Governments  have  already  established 
a  bilateral  working  group  in  an  attempt 
to  achieve  this  objective.  We  believe 
that  considerable  progress  has  already 
been  made,  and  further  meetings  will  be 
held  in  the  near  future.  While  we  believe 
that  this  can  be  a  model  for  addressing 
the  concerns  of  other  countries,  it  is  not 
intended  to  be  the  exclusive  means.  The 
Administrator  may  delay  the  effective 
date  further  imder  this  section,  if  such 
delay  is  necessary  to  permit 
consultation  with  any  foreign 
governments  to  be  successfully 
completed. 

It  is  the  agency's  intention  to  issue  a 
notice  no  later  than  December  1. 1989 
that  would  make  any  necessary 
amendments  to  the  rule  as  a  result  of 
discussions  with  foreign  governments. 
Shortly  after  their  issuance,  any  such 
notices  will  be  published  in  the  Federal 
Register.  While  we  recognize  that  any 
decision  not  to  apply  our  rule  to  foreign 


citizens  has  the  potential  to  create  some 
anomalous  conditions  m  competitive 
situations,  it  is  the  intention  of  the  U.S. 
Government  to  make  every  effort  to 
resolve  potential  conflicts  with  foreign 
governments  in  a  manner  that 
accommodates  their  concerns  while 
ensuring  the  necessary  level  of  safety  by 
those  we  regulate. 

Section-by-Section  Analysis  of  Final 
Rule 

The  final  rule  reflects  substantial 
revisions  as  a  result  of  comments 
received,  issues  raised  during  the 
exchanges  at  the  public  hearings,  and 
further  review  within  FRA.  Each 
comment  received  has  been  considered 
by  the  FRA  in  preparing  this  final  rule. 

Amendments  to  Part  219 

The  final  rule  amends  the  existing 
alcohol/drug  control  rule  (49  CFR  Part 
219)  by  adding  a  prohibition  on  non- 
medical use  of  controlled  substances  at 
any  time,  creating  a  new  subpart 
requiring  submission  and 
implementation  of  random  drug  testing 
programs,  adding  a  new  subpart  that 
sets  forth  rigorous  conditions  and 
safeguards  for  urine  drug  testing 
authorized  or  required  under  the  part, 
and  making  conforming  changes  in  the 
general  subpart.  As  noted  below,  further 
amendments  will  be  issued  in  this  same 
proceeding  to  conform  Subparts  D  and  F 
to  the  new  Subpart  H  and  revise 
Subpart  C  to  incorporate  enhanced 
procedures  similar  to  those  contained  in 
Subpart  H. 

Subpart  A  amendments 

Section  219.3  is  amended  to  exclude 
from  the  operation  of  Subpart  G 
(random  testing)  any  person  for  whom 
compliance  would  violate  the  domestic 
laws  or  policies  of  another  country. 

Section  219.9  is  amended  to  place  the 
responsibility  for  compliance  with 
random  testing  and  testing  safeguards 
on  the  railroad.  Paragraph  (d)  of  5  219.9, 
added  by  a  recent  amendment  (53  FR 
28594.  28600;  July  28. 1986),  imposes 
responsibility  for  compliance  on 
individuals  with  respect  to  any 
applicable  provisions  and  makes 
individuals  subject  to  penalty  for  willful 
violations. 

Subpart  B  amendment  The  final  rule 
amends  Subpart  B  by  adding  a  new 
S  219.102.  entitled  "Prohibition  on  use  of 
controlled  substances."  The  rule 
expressly  states  the  proposition  that  an 
employee  who  performs  covered  service 
ay  not  use  a  controlled  substance  at  any 
time,  except  as  permitted  by  §  219.103. 
Section  219.103  allows  use  of  a 
controlled  substance  under  medical 
authorization  where  the  medical 
practitioner  has  made  a  good  faith 


judgment,  with  notice  of  the  employee's 
assigned  duties  and  on  the  basis  of 
available  medical  history,  that  use  of  the 
substance  by  the  employee  at  the 
prescribed  or  authorized  dosage  level  is 
consistent  with  the  safe  performance  of 
the  employee's  duties. 

The  purpose  of  this  prohibition  is  to 
promote  the  fitness  of  employees 
engaged  in  safety-sensitive  functions 
and  thereby  to  promote  public  and 
employee  safety  on  the  railroad.  The 
prohibition  is  stated  broadly  to 
encourage  responsible  use  of  controlled 
substances  and  to  put  the  employee  on 
notice  that  detection  of  residues  of 
controlled  substances  may  have  adverse 
consequences.  Without  proper  medical 
guidance,  employees  may  use  controlled 
substances  that  have  terminal  half-lives 
of  many  hours  or  even  days  without 
being  aware  of  the  potential  for  adverse 
consequences  on  the  job.  Further, 
without  such  guidance,  employees  may 
cease  to  use  drugs  precipitously, 
resulting  in  withdrawal  or  hangover 
effects  that  can  also  degrade 
performance. 

The  rule  neither  authorizes  nor 
requires  surveillance  by  the  railroad  or 
any  other  person  of  off-duty  conduct. 
Rather,  the  rule  establishes  a  standard 
of  conduct  to  guide  the  covered 
employee. 

Subpart  G.  The  final  rule  adds  a  new 
Subpart  G  to  Part  219.  The  subpart 
requires  establishment  of  random 
testing  programs. 

Section  219.801  deals  with  content 
and  approval  of  random  testing 
programs.  Paragraph  (a)  requires  each 
railroad  to  submit  a  random  testing 
program  for  approval  by  the 
Administrator  not  later  than  June  19, 
1989.  Subsequent  amendments  would 
also  be  reviewed  prior  to 
implementation. 

Paragraph  (b)  requires  random  testing 
programs  to  meet  certain  criteria.  First, 
they  must  provide  for  statistically 
random  selection  of  employees.  In  order 
to  allow  for  rounding  errors  associated 
with  multi-stage  selection  processes,  the 
rule  provides  that  each  employee  must 
have  a  "substantially  equal"  statistical 
chance  of  selection  within  a  specified 
time  frame.  Any  exercise  of  discretion  in 
selection  is  specifically  prohibited. 

Second,  programs  must  select  for 
testing  a  sufficient  number  of  employees 
so  that  the  annualized  rate  of  testing  is 
equal  to  50  percent  of  the  relevant 
workforce.  (Selection  of  a  greater 
number  of  employees  than  are  actually 
tested  is  a  common  feature  of  random 
testing  programs,  since  at  any  given  time 
some  employees  will  be  unavailable  for 
testing  due  to  use  of  annual  or  sick 
leave,  training  away  fiDm  the  normal 


work  site,  etc.  The  railroad  program 
should  address  precisely  how  these 
problems  will  be  addressed.) 

The  final  rule  also  makes  allowance 
for  gradual  stari-up  of  the  progranu  For 
some  employers,  particularly  those  with 
a  large  number  of  employees  subject  to 
drug  testing,  it  may  be  a  substantial 
burden  to  move  immediately  to  a  50 
percent  random  testing  rate.  If  required 
to  have  tested  at  a  rate  equal  to  50 
percent  of  all  covered  employees  by  the 
end  of  the  first  year,  employers  might 
have  to  test  at  rates  far  above  50  percent 
toward  the  end  of  the  year,  to  make  up 
for  lower  rates  at  the  beginning. 
Employers  should  be  permitted  to  start 
out  at  a  lower  testing  rate  and  work  up 
to  50  percent  as  experience  is  gained 
and  the  testing  procedure  becomes 
administratively  more  routine.  Cleariy,  it 
would  not  be  wise  to  create  a  situation 
which  might  lead  to  mistakes  by 
requiring  initial  testing  at  too  high  a 
rate. 

The  final  rule  therefore  provides  an 
implementation  procedure  that  would 
allow  employers  to  phase  in  random 
drug  testing  during  the  first  12  months  in 
which  tests  are  conducted  Employers 
would  not  be  required  to  reach  an 
annualized  rate  of  50  percent  until  the 
last  test  collection.  The  tests  would  have 
to  be  spaced  reasonably  throu^  the 
year  to  permit  the  employer  to  phase  in 
to  the  50  percent  rate,  and  the  total 
number  of  tests  conducted  would  have 
to  be  equal  to  at  least  25  percent  of  the 
covered  population. 

Suppose,  for  example,  that  a  railroad 
has  1,000  covered  employees.  At  a  50 
percent  annual  rate,  500  tests  would 
have  to  be  conducted  diuing  a  year. 
Under  the  phase-in.  however,  the 
employer  could  conduct  only  a  few  drug 
tests  at  the  beginning  of  the  program 
and  then  gradually  increase  the  number 
of  tests  until,  by  the  end  of  the  first  year, 
the  annuaHzed  rate  of  50  was  achieved. 
Thus,  if  the  railroad's  random  testing 
program  contemplated  administering 
random  tests  on  12  occasions  during  the 
year,  the  employer  would  need  to 
administer  at  least  42  tests  (500  divided 
by  12)  on  the  last  occasion,  but  could 
administer  fewer  tests  until  then. 
Overall,  the  employer  would  have  to 
conduct  at  least  250  random  tests  the 
first  year.  In  subsequent  years,  the  50 
percent  rate  would  be  maintained. 

Third,  the  programs  must  meet  certain 
criteria  to  ensure  effectiveness.  The 
program  must  be  structured  so  that  each 
employee  perceives  the  possibility  that 
he  or  she  will  be  subject  to  testing.  For 
example,  the  program  must  sample 
employees  who  regularly  work  late  night 
and  early  morning  shifts,  not  just 
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eniployees  on  day  shifts.  Pool  crews  and 
extra  board  employees  should  also  be 
subject  to  selection  and  testing  on  a 
basis  that  creates  an  expectation  that 
selection  may  occur  under 
circumstances  where  the  employee  is 
available  for  testing.  Notice  of  selection 
shall  not  be  provided  until  the  duty  tour 
during  which  testing  occurs  and  then 
only  so  far  in  advance  of  collection  as  is 
necessary.  Testing  procedures  and 
safeguards  must  be  consistent  with  the 
requirements  of  Part  219. 

Fourth,  random  testing  programs  must 
provide  that  an  employee  shall  be 
subject  to  testing  only  while  on  duty. 
Employees  who  are  off  duty  may  not  be 
notified  that  testing  is  required. 
Although  the  rule  does  not  bar  calling 
employees  to  duty  exclusively  for  the 
purpose  of  testing  if  they  are  available 
for  service  under  the  collective 
bargaining  agreement,  they  may  not  be 
notified  of  the  testing  requirement  until 
they  have  reported.  Since  it  is  in  the 
mutual  interest  of  employees  and 
railroads  to  provide  for  testing  in 
connection  with  regular  duty  tours,  FRA 
believes  that  random  testing  programs 
will  be  so  designed  as  to  create  the 
minimum  impact  on  employees'  lives 
and  therefore  minimum  cost  to  the 
railroad. 

Finally,  programs  must  provide  that 
employees  selected  on  a  random  basis 
be  so  informed.  FRA  anticipates  that 
this  would  be  done  through  initial  verbal 
notiHcation  and  through  a  check-off  on 
the  urine  custody  and  control  form. 

Paragraph  (c)  provides  for  approval  or 
disapproval  (and  resubmission)  of 
random  testing  programs. 

Paragraph  (d)  requires 
implementation  of  approved  programs 
not  later  than  November  20. 1989.  Prior 
to  implementation,  each  covered 
employee  must  receive  a  notice 
announcing  the  forthcoming 
commencement  of  the  program,  the 
consequences  of  a  determination  that 
the  employee  has  violated  S  219.102  or 
any  applicable  railroad  rule,  and 
reminding  the  employee  of  the  right  to 
self-refer  for  counseling  and  treatment 
without  adverse  consequences.  The 
notice  is  intended  to  encourage  affected 
employees  to  cease  using  drugs  prior  to 
the  implementation  of  random  testing. 

Section  219.603  requires  participation 
in  random  testing  and  prescribes  a  9- 
month  disqualification  from  covered 
service  for  refusing  to  pro\'ide  a  sample. 
This  period  is  similar  to  the  period  set 
forth  for  refusal  of  a  post-accident  test, 
and  hearing  procedures  are  likewise 
similar.  The  section  clarifies  that 
tampering  by  the  donor  is  a  refusal.  The 
requirement  that  the  employee  be 
disqualified  from  covered  service  is  one 


that  operates  against  the  railroad 
(including  a  subsequent  employer  with 
notice  of  the  refusal]  and  is  issued  under 
the  Secretary's  general  regulatory 
authority  conferred  by  section  202  of  the 
Federal  Railroad  Safety  Act.  Following 
the  end  of  the  9-month  period,  the 
disqualified  employee  could  be  returned 
to  work  only  after  presenting  a  negative 
sample  and  would  be  subject  to  follow- 
up  testing.  The  employee  would  also 
have  to  complete  any  program  of 
rehabilitation  deemed  necessary  after 
professional  evaluation. 

Section  219.605  deals  with 
consequences  of  a  test  result.  Paragraph 
(a)  recites  that  a  test  result  is  not 
considered  positive  until  confirmed  and 
reviewed  by  a  medical  review  officer. 
Paragraph  (b)  provides  for  notification 
to  the  employee.  Paragraph  (c)  requires 
the  railroad  to  suspend  from  covered 
service  an  employee  who  is  believed  to 
be  in  violation  of  \  219.102  as  a  result  of 
a  positive  test  result.  Paragraph  (d) 
preserves  any  procedural  rights 
available  to  the  employee  under  a 
collective  bargaining  agreement  or  at 
common  law.  Most  railroad  employees 
are  subject  to  specific  procedural  rights 
under  the  collective  bargaining 
agreements  with  respect  to  lodging  of  a 
rule  charge,  investigation,  grievance  and 
arbitration.  It  is  FRA's  intent  that  this 
mechanism  continue  to  be  used  to 
resolve  issues  of  compliance  by  the 
employee  with  Federal  and  railroad 
alcohol/drug  rules.  For  instance,  should 
a  railroad  investigating  officer  or 
arbitrator  determine,  after  hearing,  that 
the  employee  had  not  been  shown  to  be 
in  noncompliance  with  S  219.102  or  a 
railroad  rule,  the  deciding  officer  could 
reinstate  the  employee  with  full  back 
pay  and  benefits.  This  is  the  same 
system  currently  being  used  to 
determine  employee  responsibility 
under  existing  regulations. 

Paragraph  (e)  provides  that  an 
employee  who  has  been  determined  to 
have  violated  S  219.102  may  not  be 
returned  to  service  unless  the  employee 
has  presented  a  negative  urine  sample, 
been  evaluated  for  chemical 
dependency  or  other  treatable  disorder, 
and  completed  any  course  of  coimseling 
or  treatment  determined  to  be  necessary 
by  an  EAP  counselor  (a  term  defined  in 
S  219.5).  The  determination  referred  to  is 
the  determination  of  the  railroad  (which 
is  ordinarily  subject  to  review  and 
modification  by  an  arbitrator  or  court  of 
competent  jurisdiction).  This  paragraph 
does  not  require  that  the  employee  be 
provided  an  opportunity  for  treatment, 
nor  does  it  bar  disciplinary  sanctions.  It 
merely  establishes  a  safety  "floor"  for 
return  of  the  recovering  substance 
abuser  to  covered  service.  Upon  return 


to  service,  the  employee  is  subject  to  the 
requirement  of  participation  in  aftercare, 
if  required  by  the  EAP  counselor,  and  to 
a  reasonable  program  of  follow-up 
testing  not  more  than  60  months  in 
duration.  These  provisions  will  allow 
the  exercise  of  sound  professional 
judgment  by  substance  abuse  and 
medical  professionals  and  do  not 
provide  license  for  pursuit  of  collateral 
agendas. 

Section  219.607  provides  for  record 
retention.  Detailed  records  for  positive 
tests  must  be  retained  for  at  least  2 
years  in  order  to  ensure  their 
availability  to  FRA  and  arbitrators  (as 
necessary).  Records  of  negative  tests 
must  be  retained  for  1  year.  Summary 
records  of  test  results  and  employee 
rehabilitation  must  be  retained  for  at 
least  5  years.  These  records  must  be 
maintained  for  a  reasonable  period,  by 
employee,  if  adequate  data  is  to  be 
gathered  with  respect  to  the  success  of 
drug  abuse  treatment. 

Section  219.609  excludes  from  the 
subpart  a  railroad  that  employs  not 
more  than  15  Hours  of  Service 
employees  and  that  does  not  operate  on 
the  tracks  of  another  operating  railroad. 
The  exclusion  does  apply  to  a  small 
railroad  that  leases  track  fi'om  another 
railroad,  so  long  as  the  small  railroad  is 
the  exclusive  operator.  FRA  recognizes 
that  this  section  does  not  precisely 
parallel  the  application  language  of 
§  219.3(b).  FRA  will  resolve  this  tension 
in  a  forthcoming  rulemaking. 

Subpart  H.  The  final  rule  adds  a  new 
Subpart  H,  which  provides  enhanced 
testing  standards  for  existing  Subparts  D 
and  F,  as  well  as  the  new  random 
testing  subparts.  This  subpart  becomes 
fully  effective  on  July  19, 1989.  This  will 
allow  time  for  HHS  to  complete  its 
certification  of  laboratories,  for 
railroads  to  make  additional 
arrangements  for  collection  and  enter 
into  new  contracts  for  laboratory 
services,  and  for  other  necessary  steps 
to  be  implemented.  Earlier  compliance 
is,  of  course,  consistent  with  current 
regulations. 

Subpart  H  will  function  in  tandem 
with  the  Procedures  for  Transportation 
Workplace  Drug  Testing  Programs,  49 
CFR  Part  40,  which  is  published 
elsewhere  in  today's  Federal  Register. 
This  part  will,  in  effect,  codify  the  HHS 
Guidelines  with  adaptations  for  DOT- 
regulated  parties.  Through  incorporation 
by  reference.  Subpart  H  makes  the  DOT 
Procedures  mandatory  on  railroad 
employers  with  respect  to  reasonable 
cause  testing,  pre-employment  drug 
testing,  and  random  testing.  In  the  case 
of  any  perceived  conflict  of 
interpretation  between  Part  219  and  Part 


40,  Part  219  controls  because  of  its  more 
particular  application. 

Section  219.701(a)  gives  effect  to  the 
DOT  Procedures  and  applies  them  and 
Subpart  H  to  Subparts  D.  F  and  G.  For 
emphasis,  the  provision  notes  that  only 
HHS-certified  laboratories  may  be 
employed  for  this  testing. 

Paragraph  (b)  requires  that  the 
railroads'  contracts  with  certified 
laboratories  provide  for  appropriate 
inspection  rights.  The  purpose  of 
inspection  as  specified  here  is 
continuing  laboratory  quality  control. 

Paragraph  (c)  requires  that  labaratory 
contracts  also  provide  for  the 
laboratory's  compliance  with  this  part, 
including  the  laboratory  standards 
provisions  of  the  HHS  Guidelines. 

It  should  be  noted  that  the  DOT 
Procedures  contain  special  provisions 
relieving  smaller  employers  of  blind 
proficiency  testing  requirements  where 
the  employer  uses  a  laboratory  already 
subject  to  blind  proficiency  testing  by  a 
transportation  employer  or  Federal 
agency.  Railroads  covered  by  the  blind 
testing  requirement  employ  the  great 
majority  of  employees  subject  to  Part 
219  and  will  submit  to  certified 
laboratories  large  volumes  of  employee 
samples  and  blind  proficiency  testing 
samples.  Requiring  this  of  smaller 
railroads  would  have  little  marginal 
effect  with  respect  to  quality  control  of 
the  laboratories  but  would  involve 
considerable  expense  and 
administrative  burden.  Further, 
involving  a  proliferation  of  smaller 
businesses  in  a  blind  proficiency  testing 
program  at  this  juncture  in  the 
development  of  the  art  would  create 
unacceptable  risks  that  samples  could 
be  mishandled  and  lead  to  confusion 
over  the  meaning  of  proficiency  testing 
results.  Although  laboratory  capacity  for 
drug  urinalysis  is  more  than  adequate, 
the  number  of  firms  providing  expert 
external  quality  control  services  is 
presently  limited.  It  is  more  important 
that  large  volume  programs  challenge 
the  laboratories  properly  than  it  is  for  a 
large  number  of  small  clients  to  submit  a 
relative  handful  of  blind  samples. 

Section  219.703  deals  with  collection 
of  urine  samples. 

Paragraph  (a)  provides  that  collection 
shall  be  handled  in  accordance  with  49 
CFR  Part  40.  the  adapted  HHS 
Guidelines. 

Paragraph  (b)  refers  to  the  policy  of 
the  DOT  Procedures,  which  recognizes 
two  groups  of  qualified  collectors.  The 
first  is  licensed  medical  professionals 
and  technicians.  Medical  personnel  may 
conduct  collections  if  they  have  received 
instructions  for  collection  under  Part  40 
and  if  they  conduct  the  collection  and 
certify  its  completion  as  required  in  that 


Part.  Medical  personnel  are  an  essential 
resource  for  collection  of  urine  samples 
following  injury-producing  events, 
where  the  employee  has  the  option  to 
provide  a  blood  sample  (as  is  the  case 
under  Subpart  D),  and  in  remote  rural 
locations.  Further,  many  railroads  will 
wish  to  use  independent  medical 
facilities  for  collections  (even  when  not 
required)  in  order  to  provide 
reassurance  to  employees  that  the 
process  is  fair  and  unbiased.  Medical 
J  personnel  are  familiar  with  basic 
'-  procedures  for  collection,  identification 
and  handling  of  body  fluids  used  for 
diagnostic  purposes.  The  adapted 
Guidelines  set  forth  supplementary 
procedures  that  guard  against 
intentional  tampering  by  the  donor 
while  ensuring  that  the  specimen  is 
properly  secured  and  handled  in 
accordance  with  chain-of-custody 
procedures.  Medical  personnel  must  be 
provided  written  instructions  ensuring 
that  those  procedures  are  followed. 

Other  personnel  may  also  be  trained 
to  collect  a  urine  specimen  in 
accordance  with  the  adapted 
Guidelines. 

Paragraph  (c)  bars  use  of  supervisors 
and  co-workers  as  collectors.  Collection 
should  be  accomplished  in  a  detached 
and  professional  manner.  Employees 
should  not  be  subject  to  collection  by 
persons  with  whom  they  work  in  the 
railroad  operating  environment.  The 
term  "co-worker"  is  defined  for 
purposes  of  the  paragraph  to  mean  a 
person  with  whom  the  employee  is 
assigned  or  could  be  assigned  in  a  crew 
or  other  working  unit  to  perform  normal 
transportation  duties  on  the  railroad. 
FRA  is  aware  that  this  limitation  may 
make  it  difficult  for  smaller  railroads  to 
provide  for  collection  on  railroad 
property  using  their  own  personnel  as 
collectors.  However.  FRA  believes  that 
smaller  railroads  will  be  able  to  use 
commercial  collection  services  and  local 
medical  personnel  to  accomplish  the 
collections. 

Section  219.705  deals  with  the  range 
of  controlled  substances  for  which 
testing  is  conducted.  Paragraph  (a) 
provides  that  samples  shall  be  analyzed 
for  controlled  substances  identified  in 
paragraph  (b).  Under  the  DOT 
Procedures,  testing  is  also  authorized  for 
specific  gravity,  creatinine  (a  natural 
waste  present  in  all  urine) 
concentration,  and  for  suspected 
adulterants  such  as  soap,  vinegar  or 
other  agents  that  might  be  introduced  in 
an  attempt  to  defeat  a  screening  test. 
These  preparatory  steps  do  not  involve 
determination  of  any  information  that 
would  be  reported  by  a  laboratory  to 
any  other  person,  unless  the  sample  was 
deemed  not  suitable  for  analysis. 


Paragraph  (b)  requires  that  each 
sample  be  analyzed  for  marijuana, 
cocaine.  phencycHdine  (PCP),  opiates 
(morphine  and  codeine),  and 
amphetamines  (amphetamine  and 
methamphetamine).  Obviously,  in  the 
case  of  certain  of  these  drugs  it  is  the 
metabolite  of  the  drug  that  is  the  target 
compound. 

The  five  drug  groups  identified  in  this 
section  generally  represent  the  most 
widely  abused  controlled  substances. 
Even  in  the  case  of  PCP,  for  which  the 
prevalence  rate  among  employed 
populations  is  very  low,  there  is  an 
important  public  safety  interest  in 
identifying  the  few  employees  who  may 
use  the  drug,  since  it  is  capable  of 
producing  lasting  and  extreme  mental 
disorders,  as  well  as  irrational  and 
uncontrolled  conduct  during  its  period  of 
acute  activity.  Inexpensive  screening 
tests  are  availnble  for  each  of  the  drug 
groups. 

Paragraph  (c)  provides  that  a  railroad 
may  test  the  sample  obtained  under  this 
rule  only  for  the  drugs  required  or 
specifically  authorized  to  be  tested 
under  this  rule.  (Part  40  further 
emphasizes  that  testing  of  the  specimen 
other  than  that  specifically  authorized  or 
required  is  prohibited.)  That  is,  a 
railroad  must  test  the  sample  for  the  five 
major  drugs  listed  in  each  DOT 
regulation.  Only  if,  in  the  context  of 
reasonable  cause  testing,  the  FRA 
authorizes  testing  for  additional  Drug  X 
under  49  CFR  Part  40  (an  approval 
which  would  be  granted  only  after 
consultation  with  the  Department  of 
Health  and  Human  Services,  and  only 
on  the  basis  of  an  HHS-established 
tesUng  protocol  and  positive  thresholJ) 
may  the  railroad  also  test  the  sample  for 
that  drug. 

Absent  such  an  approval,  if  the 
employer  wants  to  test,  in  addition,  for 
Drug  Y.  the  employer  must  obtain  a 
second  sample  from  the  employee.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  any  DOT 
regulation.  The  employer  must  base  its 
request  for  the  second  sample  on 
whatever  other  legal  authority  is 
available,  since  the  employer  cannot 
rely  on  the  DOT  regulation  as  the  basis 
for  the  request. 

Section  219.707  provides  for  review  of 
test  results  by  the  railroad's  medical 
review  officer  (MRO)  under  provisions 
of  49  CFR  Part  40.  Under  Part  40.  test 
results  are  reported  exclusively  to  the 
MRO.  and  only  after  performance  of  the 
confirmatory  test. 

Under  paragraph  (a)  and  Part  40.  the 
MRO  has  the  responsibility  to  review 
the  laboratory  report  and  consider 
alternate  explanations  for  the  presence 
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of  the  compound  detected,  such  as 
medical  use  of  the  controlled  substance. 

Paragraph  (b)  requires  the  MRO  to 
complete  review  of  the  test  results  in  not 
more  than  10  working  days,  unless 
additional  time  is  required  because  the 
MRO  is  awaiting  supplementary 
documentation  from  the  employee. 

Paraqraph  (c)  requires  prompt 
delivery  of  any  positive  report  to  the 
employee.  In  no  case  may  a  railroad 
take  adverse  action  against  the 
employee  without  providing  the 
employee  a  copy  of  the  test  result. 

Paragraph  (d)  provides  that  the  MRO 
shall  report  all  negative  results, 
including  analytical  positives  indicating 
medical  use  of  controlled  substances 
and  tests  for  which  laboratory  data  is 
deemed  insufficient,  over  the  MRO's 
signature.  The  intent  of  this  provision  is 
for  there  to  be  a  single  form  of  negative 
report  that  does  not  disclose  the  basis 
on  which  the  result  is  considered 
negative.  The  paragraph  bars 
dissemination  of  medical  drug  use 
information  to  non-medical  personnel, 
whether  the  information  is  derived  from 
a  test  result  or  information  provided  by 
the  employee  or  the  employee's 
physician.  The  medical  review  officer  is 
not  barred  from  using  therapeutic  drug 
use  information  in  the  context  of  an 
established  medical  qualifications 
program,  since  enforcement  of  such  a 
bar  would  inappropriately  inject  FRA 
into  a  confidential  relationship  and 
create  major  problems  of  enforcement. 
Where  such  programs  exist,  as  they 
have  with  respect  to  railroads  of 
significant  size  for  many  decades,  the 
employee  waives  normal  privacy 
interests  with  respect  to  matters  bearing 
on  medical  fitness  for  duty. 

Section  219.709  addresses  sample 
retention  and  retesting. 

Paragraph  (a)  provides  for  retention 
of  samples  deemed  positive  on 
confirmation  for  a  one-year  period. 
Within  this  period  the  employee  may 
request  that  the  sample  be  retained  for  a 
further  reasonable  period. 

Paragraph  (b)  creates  a  right  to  have 
the  original  sample  retested  if  the 
employee  makes  the  request  within  60 
days  of  receipt  of  a  positive  test  result 
from  the  MRO.  The  employee  may 
designate  retesting  by  the  original 
laboratory  or  another  HHS  certified 
laboratory.  The  railroad  may  require  the 
employee  to  advance  the  cost  of 
reanalysis,  subject  to  reimbursement  if 
the  retest  is  negative. 

Paragraph  (c)  provides  that  inter- 
laboratory  transfers  be  handled  in 
accordance  with  chain-of-custody 
p.^ocedures. 

Paragraph  (d)  provides  that  retest 
results  shall  be  reported  down  to  the 


level  of  sensitivity  of  the  assay.  Some 
drugs  and  metabolites  deteriorate  during 
handling  and  storage,  therefore  use  of 
the  same  cut-offs  employed  for  original 
testing  is  not  appropriate. 

Section  219.711  requires  that  test 
results  be  held  in  confidence.  Paragraph 
(a)  restricts  handling  of  test  results  by 
laboratories.  This  paragraph  must  be 
effectuated  through  the  railroad's 
contract  with  the  laboratory  [see 
§  219.701(c)). 

Paragraph  (b)  provides  that  test 
results  may  be  used  within  the  railroad 
only  for  the  purpose  of  compliance  with 
Part  219.  No  further  dissemination  may 
be  made  within  or  external  to  the 
railroad,  except  with  the  written 
voluntary  consent  of  the  employee.  The 
paragraph  also  requires  that  the  railroad 
institute  internal  procedures  sufficient  to 
guard  the  information  against 
unauthorized  disclosure.  Compliance 
with  this  part  would  include  suspension 
of  the  employee,  completion  of  any 
disciplinary  proceeding  required  to 
determine  compUance  with  §  219.102  or 
a  similar  company  rule  (including 
review  of  the  determination  by  a 
professional  arbitrator),  and  referral  of 
the  individual  to  an  employee  assistance 
program,  if  applicable. 

FRA  recognizes  that  it  may  be 
appropriate  for  future  railroad 
employers  of  persons  testing  positive  to 
be  aware  that  the  employee  has  been 
determined  to  have  violated  §  219.102, 
particularly  where  the  employee 
requires  rehabilitation  prior  to  being 
returned  to  service  or  is  subject  to 
aftercare  or  follow-up  testing.  Railroads 
can  achieve  this  objective  by  requesting 
the  applicant  to  provide  the  necessary 
consent  as  a  condition  of  employment. 
Such  a  consent  is  voluntary  within  the 
meaning  of  this  part. 

Paragraph  (c)  deals  with  handling  of 
post-accident  test  results  under  Subpart 
C.  Railroads  are  required  to  maintain 
those  test  results  in  the  same  manner  as 
provided  for  other  test  results,  except  to 
the  extent  the  results  are  made  public  in 
connection  with  an  accident 
investigation.  The  section  also  recites 
FRA's  present  policy  of  treating  test 
results  indicating  medical  use  of 
controlled  substances  as  not  subject  to 
disclosure  except  where  it  is  necessary 
to  consider  the  information  in  relation  to 
determination  of  probable  cause. 
The  final  rule  also  amends  the 
Schedule  of  Civil  Penalties,  Appendix  A, 
to  provide  penalties  for  violations  of  the 
random  testing  provisions  (which 
incorporate  by  reference  Subpart  H). 
Other  portions  of  the  penalty  schedule 
will  be  similarly  amended  prior  to  the 
effective  date  of  Subpart  H.  Amounts  set 
forth  in  the  schedule  amendments  reflect 


the  increased  penalty  range  recently 
enacted  into  law  in  Oie  Rail  Safety 
Improvement  Act  of  1988. 

Amendment  to  Part  217 

The  final  rule  also  amends  S  217.13 
(Annual  Report)  to  require  reporting  of 
alcohol/drug  tests  and  observations  in  a 
standard  format  and  to  require  reporting 
of  new  data  elements  related  to  the 
random  testing  program.  Experience 
under  the  existing  provision  has 
indicated  that  the  railroads  and  the  FRA 
share  a  common  need  to  obtain 
comparative  aggregate  data  regarding 
this  subject  matter. 

Furtlier  Rulemaking 

The  final  rule  makes  certain  changes 
in  the  safeguards  for  urine  drug  testing 
conducted  under  Subparts  D  and  F  of 
the  current  rule  (49  CFR  Part  219), 
effective  July  19, 1989.  In  summary,  the 
provisions  of  the  new  Subpart  H  will 
displace  a  number  of  provisions 
designed  to  provide  for  accurate  and 
well-administered  urine  drug  testing 
with  the  state-of-the-art  requirements 
now  available  under  the  HHS 
Guidelines,  as  adapted  through  the  DOT 
Procedures.  Where  appropriate,  existing 
text  will  be  removed  and  cross- 
references  to  the  new  regulatory 
language  will  be  inserted.  Provisions  for 
mandatory  post-accident  toxicological 
testing  will  also  be  updated  to 
incorporate  procedures  and  further 
safeguards  equivalent  to  those  set  forth 
in  the  DOT  Procedures,  which  are 
themselves  based  on  HHS  Guidelines 
issued  in  April  of  1988  and  not  yet  fully 
implemented  through  laboratory 
certifications.  Certain  other  decisions 
made  in  this  proceeding  will  also  require 
conforming  changes  in  previous 
regulatory  language  in  order  to  ensure 
consistency  and  orderly  implementation. 

FRA  is  publishing  this  final  rule  as 
soon  as  possible  in  order  to  allow  the 
railroads  ample  time  to  plan  and 
implement  random  testing  programs. 
However,  FRA  recognizes  that  a 
supplemental  final  rule  will  have  to  be 
issued  to  make  the  conforming  changes, 
and  certain  additional  issues  will  have 
to  be  handled  through  separate  notice 
and  comment. 

The  supplemental  final  rule  will  be 
issued  in  the  very  near  futiu-e.  well 
ahead  of  the  implementation  dates 
announced  in  this  final  rule. 

A  supplemental  NPRM  will  also  be 
issued  addressing  the  issues  of  approval 
of  testing  for  other  controlled 
substances,  adjustment  of  random 
testing  level  of  effort  in  light  of 
experience  gained  under  the  rule,  and 


crediting  of  other  short-notice  tests  to 
the  random  testing  50%  target  level. 

Additional  notices  of  proposed 
rulemaking  regarding  minor  substantive 
changes  may  also  be  issued  in  the  near 
future.  FRA  remains  committed  to 
making  a  significant  number  of 
perfecting  changes  in  the  existing  rule 
text  and  will  do  so  with  appropriate 
opportunity  for  further  public 
participation. 

Regulatory  Analysis 

E.0.12291  and  DOT  Regulatory  Policies 
and  Procedures 

These  final  regulations  have  been 
evaluated  in  accordance  with  existing 
regulatory  policies  and  are  considered 
to  be  non-major  under  Executive  Order 
12291.  However,  they  are  considered  to 
be  significant  under  the  DOT  policies 
and  procedures  (44  FR  11034;  February 
28. 1979)  because  they  initiate  a 
substantial  regulatory  program. 

Consequently,  FRA  has  prepared  and 
placed  in  the  rulemaking  docket  a 
regulatory  evaluation  addressing  the 
economic  impact  of  these  rules.  It  may 
be  inspected  and  copied  in  Room  8201, 
400  Seventh  Street.  SW..  Washington. 
DC  20590. 

FRA's  "base  case"  estimate  yields 
program  costs  over  the  first  ten  years  of 
approximately  $81  million  and  direct 
benefits  from  reduced  train  accidents  of 
more  than  $87  million  (current  values  at 
10  percent  discount),  resulting  in  a 
positive  benefit  to  cost  ratio  of  1.08  to  1. 
The  favorable  ratio  would  be 
significantly  higher  if  the  rule  avoided  a 
major  catastrophic  accident,  such  as  a 
hazardous  materials  accident  involving 
loss  of  a  number  of  lives  and  destruction 
of  valuable  property. 

FRA  believes  that  additional  direct 
and  indirect  benefits  will  accrue  as  a 
result  of  the  deterrence  of  drug  abuse 
and  treatment  of  those  detected  for  the 
first  time.  (Railroad  policies  typically 
allow  reinstatement  of  recovering  drug 
abusers  on  a  leniency  basis  if  they  have 
completed  appropriate  treatment.)  These 
benefits  will  include  reduced  personal 
injuries  on  and  off  the  job.  improved 
productivity  and  reduced  absenteeism, 
reduced  medical  and  worker's 
compensation  claims,  theft  reduction, 
and  diversion  of  cash  resources  of 
employees  from  non-productive 
expenditures  for  purchase  of  drugs  to 
productive,  legitimate  uses.  Accordingly, 
the  total  benefits  flowing  from  the  rule 
should  preponderate  over  costs  by  a 
significantly  higher  ratio  than  presented 
in  the  quantitative  analysis. 


Regulatory  Flexibility  Act 

FRA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  a  significant  number 
of  small  railroads  are  subject  to  these 
regulations,  the  economic  impact  of  the 
rules  will  not  be  significant  for  several 
reasons.  Although  unit  costs  for  small 
railroads  for  certain  services  required 
under  the  regulations  may  be  somewhat 
higher,  small  railroads  have  the  latitude 
to  utilize  cooperative  buying  services 
and.  from  testimony  received  during  the 
rulemaking,  will  find  at  least  some 
connecting  Class  I  railroads  willing  to 
assist  in  areas  such  as  laboratory 
contracts.  Preparation  of  random  testing 
programs  will  be  facilitated  by  the  small 
railroads'  industry  association.  Gross 
testing  costs  will  be  generally 
proportional  to  the  scale  of  the  raili-oad. 
since  costs  vary  by  number  of 
employees  required  to  be  tested. 

FRA  has  taken  two  specific  actions 
that  will  limit  impacts  on  small  entities. 
First,  very  small  railroads  employing  15 
or  fewer  Hours  of  Service  employees 
will  be  excluded  from  the  requirement 
for  random  testing  programs  if  they  are 
not  engaged  in  joint  operations  with 
other  railroads.  Second,  smaller 
railroads  are  excluded  from  the 
requirement  for  blind  proficiency  testing 
if  they  utilize  laboratories  subject  to 
blind  challenge  by  other  Government  or 
transportation  clients. 

Comments  received  on  this  issue  are 
summarized  above. 

Papern'ork  Reduction  Act 

The  rules  being  adopted  in  this 
proceeding  contain  revised  information 
collection  requirements  in  the  following 
sections:  §§  219.601.  219.603.  219.605. 
219.607.  219.701  (incorporating  49  CFR 
Part  40),  219.  705.  219.707.  219.709. 
219.711.  Revised  information  collection 
requirements  are  also  contained  in  the 
amendments  to  §  217.13.  FRA  is 
submitting  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  FRA 
anticipates  that  OMB  will  undertake 
prompt  action  on  these  requests  for 
approval.  When  OMB  has  approved 
these  revised  requirements.  FRA  will 
publish  a  notice  in  the  Federal  Register 
announcing  that  action  and  revising 
§  219.21  accordingly.  Compliance  with 
the  revised  information  collection 
requirements  is  not  required  until  the 
approvals  have  been  provided.  Any 
comments  on  the  revised  information 
collection  requirements  should  be 
provided  to  Mr.  Gary  Waxman. 


Regulatory  Policy  Branch,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  726  lackson 
Place.  NW.,  Washington.  DC  20503. 
Copies  of  any  such  comments  should  be 
provided  to  the  docket  of  this 
rulemaking. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.).  other 
environmental  statutes.  Executive 
Orders,  and  DOT  Order  5610.1c.  These 
regulations  meet  the  criteria  that 
establish  this  as  a  non-major  action  for 
environmental  purposes. 

Federalism  Implications 

This  final  rule  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612.  preparation  of  a 
Federalism  assessment  is  not 
warranted.  Under  section  205  of  the 
Federal  Railroad  Safety  Act  of  1970.  45 
U.S.C.  434.  this  rule  preempts  any  state 
or  local  law  addressing  the  subject 
matter  of  the  rule.  The  Safety  Act 
provides  for  uniform  regulation  of 
railroads  involved  in  interstate 
commerce. 

List  of  Subjects 

49  CFR  Part  217 

Railroad  safety.  Railroad  operating 
rules.  Reporting  and  recordkeeping 
activities. 

49  CFR  Part  219 

Railroad  safety.  Control  of  alcohol 
and  drug  use.  Reporting  and 
recordkeeping  requirements.  Urine  drug 
testing  standards. 

In  consideration  of  the  foregoing. 
Chapter  II,  Subtitle  B,  of  Title  49,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  219— [AMENDED] 

1.  The  authority  citation  for  Part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431,  437,  and  438.  ds 
amended;  Pub.  L.  100-342:  and  49  CFR 
1.49(m). 

2.  Part  219  is  amended  as  follows: 

a.  The  table  of  contents  is  amended  to 
add  new  entries  as  follows: 
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Subpart  B— Prohibition* 

*        *        •        •        * 

219.102    Prohibition  on  abuse  of  controlled 
substances 


Subpart  G— Random  Drug  Testing  Program 

Sec. 

219.601  Railroad  random  testing  programs 

219.603  Participation  in  testing:  refusals 

219.605  Positive  test  results;  procedures 

219.607  Reports;  FRA  access  to  records: 

confidentiality 

219.609  E.xclusion  from  subpart 

Subpart  H— Procedures  and  Safeguards  for 
Urtna  Drug  Testing 

219.701  Standards  for  urine  drug  testing 

219.703  Collection 

219.705  Drugs  tested 

219.707  Review  by  MRO 

219.709  Retest 

219.711  Confidentiality  of  test  results 

***** 

b.  Section  219.3  is  amended  by  adding 
a  new  paragraph  (c)  at  the  end  thereof 
to  read  as  follows: 

§  219.3    Application. 

***** 

(c)(1)  Subpart  G  of  this  part  shall  not 
apply  to  any  person  for  whom 
compliance  with  that  subpart  would 
violate  the  domestic  laws  or  policies  of 
another  country. 

(2)  Subpart  C  is  not  effective  until 
January  1, 1990,  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  that  subpart 
raises  a  question  of  compatibiUty  with 
that  country's  domestic  laws  or  policies. 
On  or  before  December  1, 1989.  the 
Administrator  shall  issue  any  necessary 
amendment  resolving  the  applicability 
of  Subpart  G  to  such  person  on  and  after 
January  1. 1990. 

(c)  Section  219.9  is  amended  by 
revising  paragraph  (a)(1).  redesignating 
paragraph  (a)(5)  as  (a)(7)  and 
republishing  it.  by  adding  new 
paragraphs  (a)(5)  and  {a)(6),  and  by 
republishing  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  219.9    Responsibility  for  compliance. 

(a)  A  railroad  that — 

(1)  Having  actual  knowledge,  requires 
or  permits  an  employee  to  go  or  remain 
on  duty  in  covered  service  while  in 

violation  of  S  219.101  or  §  219.102; 

***** 

(5)  Fails  to  adopt  or  publish,  or 
willfully  and  with  actual  knowledge 
fails  to  implement,  a  program  required 
by  Subpart  G  of  this  part; 

(6)  Willfully  and  with  actual 
knowledge,  requires  an  employee  (or 
applicant)  to  submit  to  testing  under  a 
program  required  by  Subpart  C,  D,  F  or 
G  without  observance  of  the  procedures 


and  safeguards  contained  in  the  subpart 
under  which  testing  is  conducted  or,  in 
the  case  of  a  test  under  Subpart  D,  F  or 
G.  without  observance  of  the  procedures 
and  safeguards  contained  in  Subpart  H; 
or 

(7)  Fails  to  comply  with  any  other 
requirement  of  this  part; 
shall  be  deemed  to  have  violated  this 
part  and  shall  be  subject  to  a  civil 
penalty  as  provided  for  in  Appendix  A 
and  paragraph  (d)  of  this  section. 
***** 

d.  Section  219.102  is  added  to  read  as 
follows: 

§  21 9. 1 02    Prohlbnion  on  abuse  of 
controlled  substances. 

On  and  after  July  19. 1989,  no 
employee  who  performs  covered  service 
may  use  a  controlled  substance  at  any 
time,  whether  on  duty  or  off  duty,  except 
as  permitted  by  section  219.103  of  this 
subpart. 

e.  Subpart  G  is  added  to  read  as 
follows: 

Subpart  G — Random  Drug  Testing 
Program 

§  219.601     Railroad  random  testing 
programs. 

(a)  Submission.  No  later  than  June  19, 
1989,  or  in  the  case  of  a  railroad 
commencing  operations  thereafter  not 
later  than  30  days  prior  to  such 
commencement,  each  railroad  shall 
submit  for  FRA  approval  a  random 
testing  program  meeting  the 
requirements  of  this  subpart.  The 
program  shall  be  submitted  to  the 
Associate  Administrator  for  Safety, 
FRA,  for  review  and  approval  by  the 
Administrator.  If,  after  approval,  a 
railroad  desires  to  amend  the  random 
testing  program  implemented  under  this 
subpart,  the  railroad  shall  file  with  FRA 
a  notice  of  such  amendment  at  least  30 
days  prior  to  the  intended  effective  date 
of  such  action.  A  program  responsive  to 
the  requirements  of  this  section  or  any 
amendment  to  the  program  shall  not  be 
implemented  prior  to  approval. 

(b)  Form  of  programs.  Random  testing 
programs  submitted  by  or  on  behalf  of 
each  railroad  under  this  subpart  shall 
meet  the  following  criteria,  and  the 
railroad  and  its  managers,  supervisors, 
officials  and  other  employees  and 
agents  shall  conform  to  such  criteria  in 
implementing  the  program: 

(1)  Selection  of  covered  employees  for 
testing  shall  be  made  by  a  method 
employing  objective,  neutral  criteria 
which  ensure  that  every  covered 
employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  frame  (except      \ 
where  approval  has  been  granted  under 


paragraph  (e)  of  this  section).  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  selection,  i.e.,  no 
employee  may  be  selected  as  the  result 
of  the  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process, 
and  any  records  necessary  to  document 
random  selection  shall  be  retained  for 
not  less  than  24  months  from  the  date 
upon  which  the  particular  samples  were 
collected. 

(2)  The  program  shall  select  for  testing 
a  sufficient  number  of  employees  so 
that,  during  the  first  12  months — 

(i)  The  random  testing  program  is 
spread  reasonably  through  the  12-month 
period; 

(ii)  The  last  test  collection  during  the 
year  is  conducted  at  an  annualized  rate 
of  50  percent;  and 

(iii)  The  total  number  of  tests 
conducted  during  the  12  months  is  equal 
to  at  least  25  percent  of  the  number  of 
covered  employees. 

During  each  subsequent  12-month  period 
the  program  shall  select  for  testing  a 
sufficient  number  of  employees  so  tiiat 
the  number  of  tests  conducted  will  equal 
at  least  50  percent  of  the  number  of 
covered  employees.  Annualized 
percentage  rates  shall  be  determined  by 
reference  to  the  total  number  of  covered 
employees  employed  by  the  railroad  at 
the  beginning  of  the  particular  twelve- 
month period  or  by  an  alternate  method 
specified  in  the  plan  approved  by  the 
Administrator. 

(3)  Railroad  random  testing  programs 
shall  ensure  to  the  maximum  extent 
practicable  that  each  employee  shall 
perceive  the  possibility  that  a  random 
test  may  be  required  on  any  day  the 
employee  reports  for  work. 

(4)  Notice  of  an  employee's  selection 
shall  not  be  provided  until  the  duty  tour 
in  which  testing  is  to  be  conducted,  and 
then  only  so  far  in  advance  as  is 
reasonably  necessary  to  ensure  the 
employee's  presence  at  the  time  and 
place  set  for  testing. 

(5)  The  program  shall  include  testing 
proceduires  and  safeguards,  and 
procedures  for  action  based  on  positive 
test  results,  consistent  with  this  part. 

(6)  An  employee  shall  be  subject  to 
testing  piriyAffnile  on  duty. 

(^^Each  time  an  employee  is  selected 
for  random  testing  the  employee  will  be 
informed  that  selection  was  made  on  a 
tom  basis.  The  program  shall 
f^vide  that  the  employee  will  be 
'permitted  to  retain  a  copy  of  a  writing  to 
that  effect  (e.g.,  a  urine  custody  and 
control  form  with  this  information  set 
forth). 


(c)  Approval.  The  Administrator  will 
notify  the  railroad  in  writing  whether 
the  program  is  approved  as  consistent 
with  the  criteria  set  forth  in  this  part  If 
the  Administrator  determines  that  the 
program  does  not  conform  to  those 
criteria,  the  Administrator  will  inform 
the  railroad  of  any  matters  preventing 
approval  of  the  program,  with  specific 
explanation  as  to  necessary  revisions. 
The  railroad  shall  resubmit  its  program 
with  the  required  revisions  within  30 
days  of  such  notice.  Failure  to  resubmit 
the  program  with  the  necessary 
revisions  will  be  considered  a  failure  to 
implement  a  program  imder  this  subpart. 

(d)  Implementation.  (1)  No  later  than 
45  days  prior  to  commencement  of 
random  testing,  the  railroad  shall 
publish  to  each  of  its  covered 
employees,  individually,  a  written  notice 
that  they  will  be  subject  to  random  drug 
testing  under  this  part.  Such  notice  shall 
state  the  date  for  commencement  of  the 
program,  shall  state  that  the  selection  of 
employees  for  testing  will  be  on  a 
strictly  random  basis,  shall  describe  the 
consequences  of  a  determination  that 
the  employee  has  violated  S  219.102  or 
any  applicable  railroad  rule,  and  shall 
inform  the  employee  of  the  employee's 
rights  under  Subpart  E  of  this  part.  A 
copy  of  the  notice  shall  be  provided  to 
each  new  covered  employee  on  or 
before  the  employee's  initial  date  of 
service.  Since  knowledge  of  Federal  law 
is  presumed,  nothing  in  this  paragraph 
creates  a  defense  to  a  violation  of 

S  219.102  of  this  part. 

(2)  Each  railroad  shall  implement  its 
approved  random  testing  program  not 
later  than  November  20, 1989  (or,  in  the 
case  of  a  railroad  commencing 
operations  thereafter,  on  the  expiration 
of  60  days  from  approval  by  the 
Administrator  or  November  20, 1989, 
whichever  is  later). 

§  219.603    Participation  In  testing;  refusal*. 

(a)  Participation.  A  railroad  shall, 
under  the  conditions  specified  in  this 
subpart  and  Subpart  H.  require  a 
covered  employee  selected  through  the 
random  testing  program  to  cooperate  in 
urine  testing  to  determine  compliance 
with  section  219.102,  and  the  employee 
shall  provide  the  required  sample  and 
complete  the  required  paperwork  and 
certifications.  Compliance  by  the 
employee  shall  be  excused  only  in  the 
case  of  a  documented  medical  or  family 
emergency. 

(b)  Refusals.  (1)  An  employee  who, 
upon  being  notified  of  the  requirement 
to  provide  a  sample  under  this  subpart, 
refuses  to  provide  a  sample  shall  be 
withdrawn  from  covered  service  and 
shall  be  deemed  disqualified  for  a 
period  of  nine  (9)  months.  The 


disqualification  required  by  this 
paragraph  shall  apply  with  respect  to 
employment  in  covered  service  by  any 
railroad  with  notice  of  such  refusal.  The 
requirement  of  disqualification  for  nine 
(9)  months  does  not  limit  any  discretion 
on  the  part  of  the  railroad  to  impose 
additional  sanctions  for  the  same  or 
related  conduct. 

(2)  Upon  being  withdrawn  from 
service  under  this  section,  the  employee 
shall  be  entitled  to  the  same  procedural 
protections  as  those  set  out  in 

S  219.213(b)  of  this  part  with  respect  to 
refusal  of  post-accident  testing.  The 
purpose  of  the  hearing  shall  be  to 
determine  whether  the  employee  refused 
to  provide  a  sample,  having  been 
notified  of  the  requirement  to  do  so,  and 
whether  the  employee  can  establish  a 
basis  for  being  excused  under  the 
criteria  stated  by  paragraph  (a)  of  this 
section. 

(3)  Tampering  with  a  sample  in  order 
to  prevent  a  valid  test  (e.g.,  through 
substitution,  dilution  or  adulteration) 
constitutes  a  refusal  to  provide  a 
sample. 

(c)  Upon  the  expiration  of  the  9-month 
period  described  in  this  section,  a 
railroad  may  permit  the  employee  to 
return  to  covered  service  only  under  the 
same  conditions  specified  in  S  219.605(e) 
of  this  part. 

§  219.605    Positive  test  results; 
procedures. 

(a)  Medical  review.  The  result  of  a 
test  required  under  this  subpart  shall  be 
deemed  positive  only  after  it  has  been 
properly  confirmed  as  required  in 
Subpart  H  of  this  part  and  reviewed  by 
a  Medical  Review  Officer  (MRO)  as 
provided  in  subpart  H  to  determine  if  it 
is  evidence  of  prohibited  drug  use  under 
S  219.102.  This  section  establishes 
procedures  for  administrative  handling 
by  the  railroad  in  the  event  a  sample 
provided  under  this  subpai  t  is  reported 
as  positive  by  the  MRO. 

(b)  Notification.  Except  as  provided  in 
Subpart  H  of  this  part  within  the  period 
specified  in  %  219.707  of  this  part  Ae 
railroad  shall  notify  an  employee  of  the 
results  of  any  test  Uiat  is 

(1)  positive,  by  providing  a  copy  of  a 
laboratory  report  meeting  the 
requirements  of  subpart  H  or 

(2)  negative,  by  providing  a  written 
notice  issued  by  the  MRO. 

(c)  Suspension.  If  the  raih-oad 
determines  that  there  is  reason  to 
believe  that  an  employee  is  in  violation 
of  §  219.102,  as  evidenced  by  a  positive 
test  result,  the  railroad  shall 
immediately  remove  the  employee  from 
covered  service.  In  each  case,  the 
employee  shall  be  provided  with  the 
report  of  the  test  results  and  notice  of 


the  basis  for  the  removal  not  later  than 
the  time  of  removal. 

(d)  Hearing  procedures.  Nothing  in 
this  part  shall  be  deemed  to  abridge  any 
additional  procedural  rights  or  remedies 
not  inconsistent  with  this  part  that  are 
available  to  the  employee  under  a 
collective  bargaining  agreement,  the 
Railway  Labor  Act,  or  (with  respect  to 
employment  at  will)  at  common  law 
with  respect  to  the  removal  or  other 
adverse  action  taken  as  a  consequence 
of  the  positive  test  result 

(e)  Return  to  service.  An  employee 
who  has  been  determined  to  have  used 
a  controlled  substance  in  violation  of 

S  219.102  of  this  part  as  a  consequence 
of  a  positive  test  result  under  this 
subpart  shall  not  be  retxuned  to  covered 
service  unless  the  employee  has — 

(1)  Presented  a  urine  sample  for 
testing  under  Subpart  H  of  this  part  that 
tested  negative  for  controlled 
substances  assayed; 

(2)  Been  evaluated  by  an  EAP 
counselor  to  determine  if  the  employee 
is  affected  by  a  psychological  or 
physical  dependence  on  one  or  more 
controlled  substances  or  by  another 
indentifiable  and  treatable  mental  or 
physical  disorder  involving  abuse  of 
alcohol  or  drugs  as  a  primary 
manifestation;  and 

(3)  Successfuly  completed  any  course 
of  coimseling  or  treatment  determined  to 
be  necessary  by  the  EAP  counselor  prior 
to  return  to  covered  service. 

An  employee  returned  to  service  under 
the  above-stated  conditions  shall 
continue  in  any  program  of  coimseling 
or  treatment  deemed  necessary  by  the 
EAP  counselor  and  shall  be  subject  to  a 
reasonable  progam  of  follow-up  drug 
testing  without  prior  notice  for  a  period 
of  not  more  than  60  months  following 
return  to  service. 

§  219.607    Reports;  FRA  access  to  records; 
confidentiality. 

Each  railroad  shall  retain  for  at  least  2 
years  ail  records  of  each  test  conducted 
under  this  subpart  that  is  reported  as 
positive  by  the  Medical  Review  Officer, 
including  urine  custody  and  control 
forms,  laboratory  reports,  and 
certification  statements.  Records  of 
negative  tests  shall  be  retained  for  at 
least  1  year.  Each  railroad  shall 
maintain  for  at  least  5  years  summary 
records  of  employee  drug  test  results 
and  rehabilitation  for  each  covered 
employee.  Records  required  to  be  kept 
shall  be  made  available  to  FRA  as 
provided  by  section  208  of  the  Federal 
Railroad  Safety  Act  of  1970. 
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§  219.609    Exclusion  from  subpart 

This  subpart  does  not  apply  to  a 
railroad  that  employs  not  more  than  15 
employees  covered  by  the  Hours  of 
Service  Act  (45  U.S.C.  61-64b)  and  that 
does  not  operate  on  tracks  of  another 
railroad  (or  otherwise  engage  in  joint 
operations  with  another  railroad)  except 
as  necessary  for  purposes  of 
interchange. 

f.  A  new  Subpart  H  is  added  to  read 
as  follows: 

Subpart  H— Procedures  and 
Safeguards  for  Urine  Drug  Testing 

§  2 1 9.70 1    Standards  for  urine  drug  testing. 

(a)  Effective  upon  the  expiration  of 
July  19, 1989,  the  conduct  of  urine  drug 
testing  under  Subparts  D,  F,  and  G  of 
this  part  shall  be  governed  by  this 
subpart  and  Part  40  of  Subtitle  A  of  this 
title.  Laboratories  employed  for  these 
purposes  must  be  certified  by  the 
Department  of  Health  and  Human 
Services  under  that  Department's 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs. 

(b)  Each  railroad's  contract  with  a 
laboratory  conducting  testing  subject  to 
this  subpart  shall  provide  that  the  FRA 
and  the  railroad  shall  have  the  right  to 
unannounced  inspection  during  normal 
business  hours  through  qualified 
personnel  or  designated  contractors. 
Such  inspection  rights  shall,  at  minimim, 
include  reasonable  accompanied  access 
to  all  records  pertinent  to  testing  under 
this  part,  quality  control  data  incident 
thereto,  samples  submitted  under  this 
part,  and  equipment  and  personnel 
related  to  analysis  of  those  samples. 

(c)  Each  such  contract  shall  also 
require  that  the  laboratory  comply  with 
all  applicable  provisions  of  this  part  and 
49  CFR  Part  40,  including  requirements 
for  employee  access  to  specified 
laboratory  records  and  any  applicable 
conditions  imposed  upon  approvals 
issued  under  this  subpart  or  49  CFR  Part 
40. 

§219.703    Collection. 

(a)  Urine  samples  shall  be  collected 
and  handled  as  required  in  49  CFR  Part 
40  and  this  section. 

(b)  The  following  persons  are 
qualified  to  perform  urine  collections 
under  this  subpart: 

(1]  A  licensed  medical  professional  or 
medical  technologist  or  technician  who 
is  provided  instructions  for  collection 
under  49  CFR  Part  40  and  who  performs 
the  collection  and  certifies  completion 
as  required  therein;  or 

(2)  A  person  who  has  successfully 
completed  training  as  a  collector  as 
required  in  49  CFR  Part  40. 


(c)  A  person  with  management  or 
supervisory  responsibility  over  the 
employee  to  be  tested,  or  a  co-worker  of 
the  employee  to  be  tested,  may  not 
serve  as  a  collector.  For  purposes  of  this 
paragraph,  "co-worker"  means  a  person 
with  whom  the  person  to  be  tested  is 
assigned  or  could  be  assigned  in  a  crew 
or  other  working  unit  to  perform  normal 
transportation  duties  on  the  railroad. 

§219.705    Drugs  tested. 

(a)  Urine  samples  collected  under 
Subparts  D,  F,  and  G  of  this  part  shall  be 
analyzed  for  the  presence  of  controlled 
substances  designated  in  paragraph  (b) 
of  this  section  and  may  be  analyzed  by 
procedures  reasonably  incident  to 
analysis  of  the  specimen  for  controlled 
substances  (e.g.,  determination  of  pH  or 
tests  for  specific  gravity,  creatinine 
concentration,  or  presence  of 
adulterants). 

(b)  Each  sample  submitted  shall  be 
analyzed  for  marijuana,  cocaine, 
phencyclidine  (PCP),  opiates  (morphine 
and  codeine),  and  amphetamines 
(amphetamine  and  methamphetamine). 

(c)  As  part  of  the  reasonable  cause 
testing  program  established  by  Subpart 
D  of  this  part,  a  railroad  may  test  for 
additional  controlled  substances  in 
addition  to  those  specified  in  this 
section  only  with  approval  granted  by 
FRA  and  for  sustances  for  which  the 
Department  of  Health  and  Human 
Services  has  established  an  approved 
testing  protocol  and  positive  threshold. 

§219.707    Review  by  MRO. 

(a)  Test  results  reported  positive  by 
the  laboratory  as  provided  in  49  CFR 
Part  40  shall  not  be  deemed  positive  or 
disseminated  to  any  person  (other  than 
to  the  employee  tested  in  a  medical 
interview,  if  conducted)  until  they  are 
reviewed  by  a  Medical  Review  Officer 
(MRO)  of  the  railroad  as  required  by  49 
CFR  Part  40  and  this  section. 

(b)  The  MRO  shall  complete  review  of 
test  results  within  not  more  than  10 
regular  working  days  of  receipt  of  the 
laboratory  report  or  they  shall  be 
declared  negative,  unless  any  portion  of 
the  delay  shall  result  from  the 
unwillingness  or  inability  of  the 
employee  to  appear  for  an  interview  or 
provide  documentation  of  prescription 
or  other  authorized  use  of  medications. 
If  the  employee  is  responsible  for  such 
delay,  the  10-day  period  may  be 
extended  by  a  period  equal  to  the  period 
attributed  to  the  employee's  delay.  This 
paragraph  shall  not  be  read  to  bar 
reporting  of  a  positive  result  if  the 
employee,  without  a  reasonable  basis, 
fails  to  respond  to  an  opportunity  to 
provide  supplementary  information. 


(c)  After  the  MRO  has  reviewed  the 
pertinent  information  and  the  laboratory 
assessment  is  verified  as  indicating 
presence  of  controlled  substances 
without  medical  authorization 
consistent  with  5  219.103  of  this  part 
(and  the  review  required  by  paragraph 
(b)  of  this  section  is  completed),  the 
MRO  will  report  the  results  to  a 
designated  railroad  officer  for  action  in 
keeping  with  the  requirements  of  this 
part.  The  employee  shall  be  provided  a 
copy  of  the  approved  test  results  within 
48  hours  of  delivery  to  the  railroad 
officer,  or  immediately  upon  the 
railroad's  taking  any  action  adverse  to 
the  employee,  whichever  first  occurs. 

(d)  Test  results  reported  as  negative 
by  the  laboratory  shall  also  be 
communicated  to  the  employee  through 
the  MRO.  The  MRO  shall  promptly 
transmit  the  negative  finding  to  the 
employee.  All  negative  test  results, 
including  results  involving  medical  use 
or  administration  of  controlled 
substances  or  insufficiency  of  laboratory 
data,  shall  be  transmitted  to  the 
designated  railroad  officer  over  the 
MRO's  signature.  The  MRO  may  not 
disclose  medically  approved  drug  use  or 
administration  information  obtained 
under  this  part  (whether  ascertained 
through  testing  or  reported  by  the 
employee  or  the  employee's  medical 
practitioner  at  the  employee's  request) 
to  non-medical  railroad  personnel; 
however,  nothing  in  this  part  bars  use  of 
such  information  by  the  railroad's 
medical  officer  in  the  context  of  an 
established  medical  qualifications 
program. 

§219.709    RetesL 

(a)  Samples  that  yield  positive  results 
on  confirmation  shall  be  retained  by  the 
laboratory  in  properly  secured,  long- 
term,  frozen  storage  for  at  least  365 
days,  as  required  by  Part  40  of  this  title. 
Within  this  365-day  period,  the 
employee  or  his  representative,  the 
railroad,  or  the  FRA  may  request  that 
the  laboratory  retain  the  sample  for  an 
additional  period.  If.  with  the  365-day 
period,  the  laboratory  has  not  received  a 
proper  written  request  to  retain  the 
sample  for  a  further  reasonable  period 
specified  in  the  request,  the  sample  may 
be  discarded  following  the  end  of  the 
365-day  period. 

(b)  In  the  case  of  a  test  declared 
positive  by  the  MRO.  the  original 
sample  shall  be  retested  if  the  employee 
makes  a  written  request  to  the  Medical 
Review  Officer  for  retesting  within  60 
days  of  receipt  of  the  final  test  result 
from  the  MRO.  The  employee  may 
specify  retesting  by  the  original 
laboratory  or  by  a  second  laboratory 


that  is  certified  by  the  Department  of 
Health  and  Human  Services  as 
described  in  49  CFR  Part  40.  The 
railroad  may  require  the  employee  to 
advance  the  cost  of  shipment  (if  any) 
and  reanalysis  of  the  sample,  but  the 
employee  shall  be  reimbursed  for  such 
expense  if  the  retest  is  negative. 

(c)  If  the  employee  specifies  retesting 
by  a  second  laboratory,  the  original 
laboratory  shall  follow  approved  chain- 
of-custody  procedures  in  transferring  a 
portion  of  the  sample. 

(d)  Since  some  analytes  may 
deteriorate  during  storage,  detected 
levels  of  the  drug  below  the  detection 
limits  established  in  49  CFR  Part  40.  but 
equal  to  or  greater  than  the  established 
sensitivity  of  the  assay,  shall,  as 
technically  appropriate,  he  reported  and 
considered  corroborative  of  the  original 
positive  results. 

§  219.71 1    Confidentiality  of  test  results, 
(a)  A  laboratory  reporting  results  of 
tests  conducted  under  this  subpart  shall 
report  those  results  only  to  the 
designated  Medical  Review  Officer  of 


I 


the  railroad.  The  results  shall  not  be 
disclosed  by  the  laboratory  to  any 
person  other  than  the  employee  to 
whom  the  sample  was  identified.  This 
paragraph  shall  not  be  read  to  bar 
normal  access  to  analytical  data  for 
laboratory  accreditation  or  certification 
processes,  but  records  shall  be 
maintained  by  specimen  identification 
number  (or  accession  number)  rather 
than  employee  name. 

(b)  No  record  of  tests  conducted 
subject  to  this  subpart  or  information 
drawn  therefrom  shall  be  used  or 
disseminated  by  the  railroad  or  within 
the  railroad  for  any  purpose  other  than 
providing  for  compliance  with  this  part 
(and  railroad  rules  consistent  herewith), 
unless  with  the  voluntary  written 
consent  of  the  employee.  Such  written 
consent  shall  specify  the  person  to 
whom  the  information  may  be  provided. 
Each  railroad  shall  adopt  and  implement 
procedures  to  guard  this  information 
against  unauthorized  disclosure  both 
within  and  external  to  the  railroad 
company. 

Appendix  A— Schedule  of  Civil  Penalties 


(c)(1)  EffecUve  July  19, 1969.  results  of 
post-accident  toxicological  testing  under 
Subpart  C  of  this  part  are  reported  to  the 
railroad's  Medical  Review  Officer,  and 
the  railroad  shall  treat  the  test  results  as 
subject  to  paragraph  (b)  of  this  section, 
except  where  pubUcly  disclosed  by  FRA 
or  the  National  Transportation  Safety 
Board. 

(2)  To  the  extent  permitted  by  law, 
FRA  treats  Subpart  C  test  results 
indicating  use  of  prescription  or 
physician-administered  controlled 
substances  (and  employee  declarations 
of  medical  use  incident  to  such  testing) 
as  confidential  and  withholds  public 
disclosure  except  where  it  is  necessary 
to  consider  this  information  in  an 
accident  investigation  in  relation  to 
determination  of  probable  cause. 
However,  FRA  may  provide  any  result 
of  testing  under  Subpart  C  to  the 
National  Transportation  Safety  Board. 

3.  Appendix  A  to  Part  219  is  amended 
by  adding  the  following  entries  at  the 
end  of  the  table: 


Section 


Violation 


Wittful 
violation 


219.601 


219  603 
219.605 


Subpart  G — Random  Drug  Testing 

Failure  to  implement  and/or  submit  to  FRA  for  approval  a  random  drug  testing  program  that  satisfies  tfie  requirements  of 

tfiis  Subpart  and  subpart  H 

Failure  to  facilitate  conduct  of  required  random  drug  testing  t>y  failing  to  take  all  practical  steps  to  require  employee 

participation  or  by  othenwise  failing  to  comply  with  Subpart  G  such  that  test  cannot  be  conducted _  2,000 

Required  employee  to  provide  samples  in  reliance  on  Subpart  G  based  on  other  than  random  selection 5.000 

Required  employee  to  submit  to  testing  without  observance  of  procedures  and  safeguards  contained  in  Subparts  G  and  H.. 5.000 

Failure  to  provide  notice  of  positi-.re  test  result _ 2,000 

Failure  to  comply  with  other  Subpart  G  requirement 1,000 


10.000 

5.000 
10.000 
7.500 
2.500 
2.500 


'  A  penalty  may  be  assessed  against  an  individual  only  for  a  willful  violation.  The  Administrator  reserves  tfie  right  to  assess  a  penalty  of  up  to  $20,000  for  any 
violation  where  circumstances  warrant  See  49  CFR  Part  209,  Appendix  A. 


PART  217— [AMENDED] 

1.  The  authority  citation  for  Part  217  is 
revised  to  read  as  follows: 

Authority:  45  U.S.C.  431,  437.  and  438.  as 
amended;  Pub.  L  100-342;  and  49  CFR 
1.49(in]. 

2.  Part  217  is  amended  by  revising  the 
introductory  text  of  paragraph 

§  217.13(d)  and  by  amending  §  217.13  to 
add  a  new  paragraph  (d)(5)  as  follows: 


§  217.13    Annual  Report 

•  *  •  *  • 

(d)  The  number,  type  and  result  of 
each  test  and  inspection  related  to 
enforcement  of  Part  219  of  this 
subchapter  and  the  railroad's  rule  on 
alcohol  and  drug  use  ("Rule  G").  This 
information  shall  be  reported  on  Form 
FRA  6180.77  and  shall  include  the 
following: 


(5)  Number  and  results  of  random 
drug  tests  conducted  under  the  authority 
of  S  219.601  of  this  chapter.  For  positive 
tests  indicate  the  number  for  each 
controlled  substance  by  drug  group,  and 
the  following  information:  number  and 
type  of  disciplinary  actions  taken, 
number  of  employees  referred  for 
evaluation,  number  of  employees 
evaluated  as  not  requiring  formal 
treatment,  number  of  employees 
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evaluated  as  requiring  outpatient 
treatment,  number  of  employees 
evaluated  as  requiring  inpatient 
treatment,  number  of  employees  failing 
to  complete  abatement  or  rehabilitation 
(as  determined  by  clinical  judgment  or 
positive  test  on  retum-to-work 
urinalysis),  number  of  employees  who 
completed  abatement  or  rehabilitation 
determined  after  investigation  to  have 
been  involved  in  subsequent  alcohol/ 
drug  disciplinary  offenses,  and  number 
of  follow-up  tests  and  results  by  drug 
group  (including  refusals).  Also  indicate 
the  number  of  refusals  to  cooperate  in 
random  testing  and  provide  a  summary 
of  any  negative  test  findings  based  upon 
scientific  insufficiency  (without  personal 
identifying  information). 

Issued  in  Washington,  DC  on  November  14, 
1988. 

|ohn  H.  Riley, 

Federal  Railroad  Administrator. 
[FR  Doc.  88-26612  Filed  11-15-88;  3:52  pm] 
BILLING  CODE  4910-06-M 
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47134       Federal  Register  /  Vol.  53.  No.  224  /  Monday.  November  21.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  224  /  Monday.  November  21.  1988  /  Rules  and  Regulations      47135 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  391  and  394 

[FHWA  Docket  No.  IMC-1 16] 
RIN  2125-AA79 

Controlled  Substances  Testing 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  sets  forth 
regulations  to  require  motor  carriers 
who  operate  commercial  motor  vehicles 
in  interstate  commerce  to  have  an  anti- 
drug program  including  testing  of 
commercial  motor  vehicle  drivers  for  the 
use  of  controlled  substances.  Testing 
under  these  rules  must  be  conducted 
prior  to  employment/use.  periodically, 
based  on  reasonable  cause,  and  random 
selection  and  is  the  responsibility  of 
motor  carriers.  Post-accident  testing 
must  also  be  performed  and  is  the 
responsibility  of  the  driver.  Generally, 
drivers  of  commercial  motor  vehicles 
with  a  gross  vehicle  weight  rating 
(GVWR)  over  26.000  pounds,  vehicles 
transporting  hazardous  materials  which 
require  to  be  placarded,  and  certain 
buses  are  covered  by  this  rule. 

The  overall  goal  of  testing  is  to  ensure 
a  drug-free  transportation  environment 
which,  in  turn,  would  reduce  accidents 
and  casualties  in  motor  carrier 
operations.  This  rule  is  necessary  to 
prohibit  a  driver  from  driving  while  that 
driver  has  a  prohibited  drug  in  his  or  her 
system  or  if  that  driver  has  used  drugs 
as  evidenced  by  a  drug  test  showing  the 
presence  of  drugs  or  drug  metabolites. 
The  rule  is  intended  to  ensure  a  drug- 
free  motor  carrier  workforce  and  to 
eliminate  drug  use  and  abuse  in  the 
motor  carrier  industry. 
dates:  Effective  Date:  This  final  rule  is 
effective  on  December  21, 1988. 

The  drug  testing  requirements  must  be 
in  place  no  later  than  December  21, 1989, 
for  motor  carriers  with  50  or  more 
"drivers  subject  to  testing."  By 
December  21, 1990.  all  other  motor 
carriers  and  drivers  must  be  included  in 
a  drug  test  program  which  meets  this 
rule.  "Drivers  subject  to  testing"  is 
defined  as:  (1)  employee  drivers,  and  (2) 
contract  drivers  under  contract  for  a 
total  of  90  days  or  more  in  any  365-day 
period.  Only  the  "drivers  subject  to 
testing"  are  required  to  be  tested  under 
a  program  implemented  by  large  motor 
carriers  by  December  21, 1989.  Random 
testing  is  to  be  phased  in  over  a  1-year 
period  starting  with  the  applicable  date 
noted  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  P.  Kozlowski.  Office  of 
Motor  Carrier  Standards,  (202)  366-2981, 
or  Mr.  Thomas  P.  Holian.  Office  of  the 
Chief  Counsel,  (202)  366-1350.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  e.t..  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  13. 1986,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (51  FR 
17572)  asking  several  questions  on  drug 
testing.  These  questions  were; 

1.  Should  the  FHWA  mandate  urine 
drug  screening  (preemployment  and 
biennial)  for  all  interstate  commerce 
drivers? 

2.  Should  the  FHWA  only  state  it 
permits  urine  drug  screening  in  the 
regulation,  leaving  the  decision  to  the 
motor  carrier  and  the  examining 
physician  whether  to  perform  the  test? 

3.  Whether  urine  drug  screening  is 
mandated  or  optional,  should  the  urine 
drug  screening,  where  positive,  be 
automatically  subjected  to  more  specific 
and  sensitive  tests  for  further 
confirmation? 

4.  Should  the  list  of  prohibited  drugs, 
as  now  named,  be  changed  to  prohibit 
use  of  all  drugs  in  the  Schedules  of 
Controlled  Substances  (SCS),  Schedules 
I  through  V.  21  CFR  Part  1308?  If  the  SCS 
is  adopted  in  its  entirety,  should  a 
provision  be  added  that  specifically 
addresses  instances  of  drivers  using 
SCS  drugs  under  doctor's  orders? 

The  FHWA  also  published  a  notice  of 
proposed  rulemaking  (NPRM)  (BMCS 
Docket  No.  MC-120,  Notice  No.  86-3;  51 
FR  17572)  in  the  Federal  Register  on  the 
same  date  as  the  ANPRM  (May  13. 
1986).  The  NPRM  sought  comments  on 
the  qualification  and  disqualification  of 
drivers,  background  investigation  and 
inquiries  into  the  drivers"  driving 
records,  written  examinations,  and  road 
tests.  With  regard  to  the  qualification  of 
drivers,  the  NPRM  sought  comments  on 
a  proposal  to  amend  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  to 
include  a  drug  testing,  standard  for 
drivers  of  certain  hazardous  materials- 
laden  vehicles.  Comments  were  also 
sought  on  whether  the  proposed  drug 
testing  plan  should  mandated  or  be  a 
recommended  industry  practice. 

On  June  14. 1988,  the  FHWA 
published,  in  the  Federal  Register,  an 
NPRM  proposing  drug  testing  for 
commercial  motor  vehicle  drivers  who 
operate  in  interstate  commerce  (53  FR 
22268).  This  NPRM  addresed  the  issues 


contained  in  both  earlier  rulemaking 
actions. 

The  FHW.A  also  held  a  series  of 
public  hearings  on  the  proposed 
regulations.  These  hearings  were  held 
on  July  12. 1988,  in  Cleveland.  Ohio:  July 
25. 1988.  in  Dallas.  Texas;  August  4. 
1988.  in  Los  Angeles.  California:  and 
August  9, 1988.  in  Washington.  DC.  The 
proceedings  of  all  the  hearings  were 
recorded  by  a  court  reporter.  The 
transcript  of  each  hearing  and  any 
statements  or  other  material  submitted 
to  the  hearing  panel  during  the  hearings 
have  been  placed  in  the  public  docket. 
This  material  also  has  been  carefully 
reviewed  during  the  development  of  this 
final  rule. 

Current  Rules 

The  FHWA  has  a  very  strong  anti- 
drug program  in  place  to  combat  drug 
use.  primarily  drug-related  impairment 
while  driving,  in  the  motor  carrier 
industry.  The  following  is  a  description 
of  current  rules  pertaining  to  the  use  of 
drugs  by  drivers  of  commercial  motor 
vehicles  being  operated  in  interstate 
commerce. 

Under  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986.  49  U.S.C.  App.  2707, 
the  FHWA  has  established  a  regulation 
to  disqualify  drivers  who  operate  motor 
vehicles  while  under  the  influence  of 
alcohol  or  drugs.  (Federal  Register 
Volume  53,  No.  140,  July  21, 1988)  These 
Federal  disqualifications  apply  to 
intrastate  drivers,  as  well  as  those 
operating  vehicles  in  interstate 
commerce.  The  regulation  disqualifies  a 
driver  for  1  year  from  driving  a 
commercial  motor  vehicle  in  intrastate 
or  interstate  commerce  if  found  to  have 
committed  a  first  violation  of  driving  a 
commercial  motor  vehicle  while  under 
the  influence  of  alcohol  or  a  controlled 
substance.  If  such  a  driver  was 
transporting  hazardous  materials  cargo, 
the  disqualification  period  is  3  years.  A 
second  offense  will  result  in  a  lifetime 
ban  from  driving  a  commercial  motor 
vehicle  unless  the  Secretary,  by 
regulation,  reduces  the  penalty  to  no 
less  than  10  years. 

Also,  under  subtitle  T  of  title  I  of  the 
Anti-Drug  Abuse  Act  of  1986  (Pub.  L.  99- 
570.  section  1971. 100  Stat.  3207-59).  it  is 
a  Federal  crime  for  the  operator  of  a 
common  carrier  (i.e..  rail  carrier,  a 
sleeping  car  carrier,  a  bus  transporting 
passengers  in  interstate  commerce,  a 
water  common  carrier,  an  air  common 
carrier)  to  operate  under  the  influence  of 
alcohol  or  a  controlled  substance.  The 
maximum  penalties,  upon  conviction, 
are  5  years  imprisonment  and  a  $10,000 
fine.  This  Federal  law  is  codified  at  18 
U.S.C.A.  section  342  (West  Supp.  1987). 


The  FHWA  has  adopted  regulations 
which  prohibit  the  use,  by  a  driver,  of  a 
Schedule  I  drug  or  other  substance,  an 
amphetamine,  a  narcotic,  or  any  other 
habit-forming  drug  (49  CFR  391.41(b)(12) 
(1987)).  A  driver  who  uses  such  a  drug  is 
not  qualified  to  operate  a  conunercial 
motor  vehicle  in  interstate  commerce  (49 
CFR  391.11(b)(6)(1987)).  Unqualified 
persons  who  operate  in  commercial 
motor  vehicles  in  interstate  commerce 
are  subject  to  civil  and  criminal 
penalties  (49  U.S.C.  521(b)  (1982  &  Supp. 
m  1985)). 

The  FHWA  has  issued  specific 
regulations  prohibiting  the  operation  of 
a  commercial  motor  vehicle  when  drugs 
are  involved.  This  rule  provides  that  no 
driver  shall  be  on  duty  and  possess,  be 
under  the  influence  of.  or  use  a  Schedule 
I  drug  or  other  substance,  an 
amphetamine,  a  narcotic,  or  any  other 
substance,  to  a  degree  which  renders  the 
driver  incapable  of  safely  operating  a 
commercial  motor  vehicle  (49  CFR 
392.4(a)  (1987)).  This  provision  does  not 
apply  to  the  possession  or  use  of  a  drug 
administered  by  or  under  the 
instructions  of  a  physician  who  has 
advised  the  driver  that  the  drug  will  not 
affect  the  driver's  ability  to  safely 
operate  the  vehicle  (49  CFR  392.4(c)). 
Also,  this  section  does  not  prohibit  the 
"possession"  of  a  drug  which  is 
manifested  and  transported  as  part  of 
the  shipment  (49  CFR  392.4(d)). 

Under  49  CFR  391.15,  upon  a 
conviction  for  driving  under  the 
influence  of  a  prohibited  drug,  the  driver 
is  disqualified  for  at  least  1  year  and  up 
to  3  years  depending  on  previous 
convictions. 

On  October  4, 1988.  the  FHWA 
published  a  final  rule  required  by  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  pertaining  to  alcohol  use  by 
commercial  drivers.  That  rule  which 
became  effective  October  27. 1988, 
reduces  the  blood  alcohol  concentration 
(BAC)  level  at  or  above  which  a  driver 
can  be  disqualified  for  operating  a 
commercial  motor  vheicle  under  the 
influence  of  alcohol.  The  rule 
establishes  0.04  percent  as  the  BAC 
level  to  be  used.  States  will  be  required 
to  adopt  and  enforce  this  BAC  level  in 
order  to  comply  with  the  provision  of 
the  1986  Act  in  order  to  avoid  the  loss  of 
Federal-Aid  Highway  funds.  The 
disqualification  provisions  are 
enforceable  from  a  Federal  perspective 
effective  October  27. 1988. 

This  final  drug  testing  rule 
complements  these  rules  by  requiring 
drug  testing  by  certain  motor  carriers. 
The  existing  rules  generally  address 
impairment  due  to  drug  use  and 
resulting  possible  disqualification.  This 
final  rule  generally  addresses  drug  use 


and  the  determination  that  a  driver  is 
medically  unquahfied  to  drive. 

Jurisdiction 

Authority  pertaining  to  motor  carrier 
safety  has  been  delegated  to  the  FHWA 
at  49  U.S.C.  104  (1982  and  Supp.  Ill  1985) 
and  49  CFR  1.48  (1986).  Under  49  U.S.C. 
3102  (1982  &  Supp.  Ill  1985).  the  FHWA 
may  prescribe  requirements  for  the 
qualifications  and  maximum  hours  of 
service  of  employees  and  the  safety  of 
operation  and  equipment  of  motor 
carriers.  For  purposes  of  this  section, 
motor  carriers  include  for-hire  motor 
carriers  of  passengers  or  property  and 
private  motor  carriers  of  property 
operating  in  interstate  commerce.  Motor 
vehicles  subject  to  this  regulatory 
authority  are  not  limited  by  size  or 
weight.  Under  this  authority,  the  FHWA 
has  established  the  FMCSRs,  49  CFR 
Parts  350-399. 

Section  206  of  the  Motor  Carrier 
Safety  Act  of  1984  (Act),  49  App.  U.S.C. 
2505  (Supp.  Ill  1985),  directs  that  Federal 
safety  standards  be  established  for 
motor  vehicles  that,  at  a  minimum, 
ensure  that — 

(a)  Commercial  motor  vehicles  are 
safely  maintained,  equipped,  loaded, 
and  operated; 

(b)  The  responsibilities  imposed  upon 
operators  of  commercial  motor  vehicles 
do  not  impair  their  ability  to  operate 
such  vehicles  safely; 

(c)  The  physical  condition  of 
operators  of  commercial  motor  vehicles 
is  adequate  to  enable  them  to  operate 
such  vehicles  safely;  and 

(d)  The  operation  of  commercial  motor 
vehicles  does  not  have  deleterious 
effects  on  the  physical  condition  of  such 
operators. 

This  regulatory  authority  is  applicable 
to  for-hire  and  private  motor  carriers 
operating  commercial  motor  vehicles  in 
interstate  commerce.  A  commercial 
motor  vehicle  is  defined  in  the  1984  Act 
as  a  vehicle  used  in  interstate  commerce 
if  the  vehicle — 

(a)  Has  a  gross  vehicle  weight  rating 
of  10.001  or  more  pounds; 

(b)  Is  designed  to  transport  more  than 
15  passengers,  including  the  driven  or 

(c)  Is  used  to  transport  hazardous 
materials  in  a  quantity  requiring  the 
vehicle  to  be  placarded  under  the 
Hazardous  Materials  Regulations,  49 
CFR  Parts  171-179  (1986). 

Policy  Statement 

It  is  the  policy  of  the  FHWA  that 
drivers  on  the  highways  of  our  Nation 
should  be  free  of  drugs.  To  detect  and 
deter  the  use  of  drugs  by  bus  and  truck 
drivers,  this  rule  requires  motor  carriers 
to  establish  a  program  of  four  types  of 
driver  testing  for  the  use  of  controlled 


substances;  Pre-employment,  periodic 
(biermial).  reasonable  cause,  and 
random  testing.  In  addition,  this  rule 
requires  drivers  to  ensure  that  they  are 
tested  for  drug  use  after  a  reportable 
accident.  The  testing  procedures  will 
protect  individual  privacy,  ensure 
accountability  and  integrity  of 
specimens,  require  confirmation  of  all 
positive  screening  tests,  mandate  the 
use  of  laboratories  operating  within  the 
guidelines  established  by  49  CFR  Part 
40.  provide  confidentiality  for  test 
results  and  medical  histories,  and 
ensure  nondiscriminatory  testing 
methods.  The  FHWA  proposes  to 
require  all  motor  carriers  subject  to 
these  rules  to  establish  effective  drug 
use  prevention  programs  for  drivers. 

Goals  of  Testing 

The  overall  goal  of  the  required 
testing  is  to  ensure  a  drug-free 
transportation  environment  which,  in 
turn,  will  reduce  accidents  and 
casualties  in  motor  carrier  operations. 

Under  this  rule,  a  driver  may  not  use 
controlled  substances  on  or  off  duty.  In 
this  rule,  the  terms  "controlled 
substances"  and  "drugs"  are 
synonymous.  If  controlled  substance  use 
is  detected,  an  individual  is  unqualified 
to  drive  a  commercial  motor  vehicle 
involved  in  interstate  commerce.  A 
driver  could  not  be  hired  or  used  if  he/ 
she  has  a  confirmed  positive  drug  test  as 
a  result  of  a  pre-employment,  periodic, 
reasonable  cause,  post-accident  or 
random  test.  In  all  cases  of  a  positive 
test,  the  driver  is  medically  unqualified 
until  such  time  as  the  driver  no  longer 
uses  controlled  substances,  tests 
negative  for  controlled  substances,  and 
is  medically  recertified. 

Drug  testing  and  sanctions  for  use  will 
help  discourage  substance  use  and 
reduce  absenteeism,  accidents,  health 
care  costs,  and  other  drug-related 
problems.  It  will  act  as  a  deterrent  to 
those  individuals  who  might  be  tempted 
to  try  drugs  for  the  first  time  or  who 
currently  use  drugs.  Finally,  drug  testing 
will  protect  the  health  and  safety  of  the 
employees  of  motor  carriers  and  other 
users  of  the  highway  system  through  the 
early  identification  and  referral  for 
treatment  of  workers  with  drug  use 
problems. 

Discussion  of  Conunents 

This  section  discusses  the  major 
comments  and  FHWA's  response, 
including  revisions  to  the  NPRM. 
Generally  these  comments,  while 
attributed  to  certain  commenters.  reflect 
the  views  of  many  others  and  address 
the  major  issues  identified  by  the 
commenters  to  the  NPRM. 
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The  FHWA  has  reformatted  the  final 
rule  by  amending  Part  391, 
Qualifications  of  Drivers,  instead  of 
adding  a  new  part  to  the  FMCSRs.  This 
is  being  done  to  streamline  the  FMCSRs 
and  to  clarify  that  this  final  rule 
generally  applies  to  driver 
qualifications.  This  change  is  not 
substantive.  The  subparts  included  in 
the  NPRM  have  been  deleted  as 
unnecessary  and  a  new  Subpart  H, 
Controlled  Substance  Testing,  has  been 
added  to  Part  391.  To  aid  the  reader  in 
understanding  this  change,  the  following 
chart  of  NPRM  sections  and 
corresponding  final  rule  sections  is 
included: 


NPRM  section 

Final  njle  section 

382  101      

391.81. 

382  103    

39183. 

382  105    

39185. 

382  107 

Deleted. 

382.109 

Not  included 

391  87. 
391.89. 

382  111            

Deleted. 

Not  included. 

382.201 „ 

382  203            

391.93. 
39195. 
391.97. 

382  301       

391.113. 

382  303        

391.115. 

382  305  

Deleted 

382.307 ~ 

394.7.  394  9,  and 

382  309 

394.20. 
Deleted. 

382  311          

391.117. 

382  401   

391.99. 

382  403 

391.101 

382  501  

391.103 

382  503              

391.105. 

382  505 

391.107. 

382601  

382.603 -.. 

382  701      

391.109. 
391.111. 
391.119 

382  703              

Deleted 

382  705  _. 

Deleted. 

382  707       

391.121. 

Not  included            

391.123. 

General  Overview  of  Comments 

The  FHWA  received  approximately 
145  comments  to  the  docket  in  response 
to  the  NPRM.  In  addition.  43  persons/ 
organizations  presented  testimony  at  the 
four  public  hearings.  During  the  public 
hearings,  the  Administrator  of  the 
FHWA.  the  hearing  official  for  each  of 
the  hearings,  requested  further 
information  from  several  individuals 
who  presented  statements  at  the 
hearings. 

The  FHWA  carefully  considered  all 
comments  that  were  submitted  to  the 
docket  including  those  received  after 
September  12, 1988,  the  closing  date  of 
the  comment  period,  as  well  as  all 
testimony  presented  at  the  hearings  or 
submitted  as  requested  by  the 
Administrator  at  the  hearings. 

The  breakdown,  by  type  of 
commenter,  is  as  follows: 

Motor  carriers:  42 


Farmer  organizations:  7 

Associations:  39 

Individuals:  28 

Governmental  agencies:  8 

Unions:  6 

Miscellaneous:  8 

Medical:  5 

Many  of  the  associations  were 
represented  at  several  of  the  hearings 
and  also  submitted  comments  to  the 
docket  and  several  commenters 
submitted  more  than  one  comment.  The 
majority  of  the  individuals  who  testified 
or  submitted  comments,  and  who  were 
not  affiliated  with  an  organization,  were 
commercial  motor  vehicle  drivers. 

In  general,  the  commenters  support 
the  FHWA's  efforts  to  achieve  a  drug- 
free  motor  carrier  workforce.  There 
were,  however,  many  differences  of 
opinion  regarding  the  method  of 
achieving  that  goal.  The  primary 
differences  centered  around  the  random 
testing  proposal  and  the  proposal  to 
mandate  driver  rehabilitation  and 
subsequent  employment  reinstatement 
(included  in  3  of  the  4  rehabilitation 
options  proposed  in  the  NPRM).  To  a 
lesser  extent,  the  post-accident  and 
reasonable  cause  testing  proposals  also 
received  a  substantial  number  of 
comments. 

Many  of  the  commenters  were 
concerned  about  the  practical  issues  in 
implementing  the  rule,  such  as  costs, 
equity,  participation  and  enforcement. 
Commenters  were  also  concerned  about 
the  legality  of  the  proposal,  especially 
the  constitutionality  of  random  drug 
testing.  The  following  section  discosses 
each  of  those  concerns. 

Specific  Issues 

Constitutional  Objections  to  Drug 
Testing 

The  FHWA  recognizes  that  there  are 
legitimate  and  significant  constitutional 
concerns  surrounding  drug  testing  in 
general  and  random  drug  testing  as  a 
specific  component  of  drug  testing.  The 
FHWA  acknowledges  the  current  wide- 
scale  litigation  and  apparent  disparate 
judicial  opinions  on  drug  testing 
programs.  Although  the  state  of  the  case 
law  is  still  evolving  in  rapid  fashion  and 
the  Supreme  Court  has  not  resolved 
many  of  the  relevant  and  complex 
issues,  the  FHWA  is  confident  that 
testing  of  employees  under  this  rule  will 
withstand  judicial  scrutiny  on 
constitutional  grounds. 

Of  particular  concern  to  the 
commenters  was  the  relevance  of  the 
Fourth  Amendment  to  drug  testing.  The 
principles  of  the  Fourth  Amendment  to 
the  U.S.  Constitution  are  paramount  in 
scrutinizing  the  fundamental  legality  of 
many  drug  testing  programs.  The  Fourth 


Amendment  applies  to  "searches" 
conducted  or  mandated  by  the 
government  (i.e.,  "State  action")  and 
protects  individuals  against 
"unreasonable  searches  and  seizures." 
Action  by  a  private  party  does  not 
constitute  State  or  Federal  action  unless 
there  exists  a  close  nexus  between  the 
State  and  the  action  in  question.  See 
Jackson  v.  Metropolitan  Edison,  419  U.S. 
345  (1974);  Moose  Lodge  No.  107  v.  Irvis, 
407  U.S.  163  (1972). 

Because  drug  testing  programs 
required  under  the  final  rule  are 
imposed  by  the  goverrmient.  two 
collateral  issues  arise  concerning 
whether  the  proposed  urine  tests  under 
these  programs  constitute  a  search  or  a 
seizure  and,  if  so.  is  the  search  or 
seizure  unreasonable  within  the 
meaning  of  the  Foiu-th  Amendment. 
Although  most  courts  to  address  the 
issue  to  date  have  ruled  that 
toxicological  testing  of  employees  for 
the  purpose  of  determining  fitness  for 
duty  is  a  search  within  the  meaning  of 
the  Fourth  Amendment,  the  issue  is  not 
entirely  settled.  See  Wyman  v.  James, 
400  U.S.  309,  317-338  (1971)  (government 
welfare  caseworker's  "home  visit"  as  a 
precondition  for  assistance  payments  is 
not  a  Fourth  Amendment  search).  See 
also  Lovvom  v.  City  of  Chattanooga.  846 
F.2d  1539, 1553-54  (6th  Cir.  1988)  (Guy. 
R..  dissenting)  vacated  and  rehearing  en 
banc  Glantco  (6th  Cir.  1988);  National 
Treasury  Employees  Union  v.  von  Raab, 
808  F.2d  1057. 1060, 1062  (5th  Cir.  1987) 
(Higginbotham,  J.,  concurring).  Cf.  Mack 
V.  United  States,  F.B.I..  814  F.2d  120. 125 
n.2  (2d  Cir.  1987). 

Also  assuming,  arguendo,  that  urine 
tests  of  personnel  for  prohibited 
substances  are  "searches"  within  the 
meaning  of  the  Fourth  Amendment,  it  is 
clear  that  while  searches  ordinarily 
must  be  conducted  pursuant  to  a 
warrant  issued  on  probable  cause 
grounds,  such  a  requirement  is  not 
always  necessary.  Almeida-Sanchez  v. 
United  States,  413  U.S.  266.  277  (1973) 
(Powell.  J.,  concurring).  Where,  for 
example,  "*  *  *    the  burden  of 
obtaining  a  warrant  is  likely  to  frustrate 
the  governmental  purpose  behind  the 
search  *  *  *."  the  Supreme  Court  has 
routinely  held  that  a  warrant  is  not 
required  by  the  Fourth  Amendment 
(citing  Camera  v.  Municipal  Court,  387 
U.S.  523.  533  (1967).  See  e.g..  Griffin  v. 
Wisconsin,  107  S.Ct.  3163  (1987) 
(plurality  opinion);  New  Jersey  v.  T.L.O., 
469  U.S.  325.  340  (1985).  The  Supreme 
Court  has  likewise  found  that  the 
probable  cause  standard  is 
inappropriate  where  it  would  defeat  the 
purpose  that  the  search  is  designed  to 
achieve.  See  e.g..  New  Jersey  v.  T.L  O., 


469  U.S.  325.  340-342;  United  States  v. 
Martinez-Fuerte,  428  U.S.  543.  560-561 
(1976)  (whie  some  quantum  of 
individualized  suspicion  is  usually  a 
prerequisite  to  constitutional  search  or 
seizurel.J  *  *  *  the  Fourth  Amendment 
imposes  no  irreducible  requirement  of 
such  suspicion"). 

Rather,  "(t]he  fundamental  command 
of  the  Foiu-th  Amendment  is  that 
searches  and  seizures  be 
reasonable  *  *  *."  New  Jersey  v. 
T.L.O.,  469  U.S.  325.  340.  In  determining 
the  reasonableness  of  a  search,  the 
Supreme  Court  has  repeatedly  stressed 
the  importance  of  the  facts  particular  to 
the  search  while  acknowledging  that  the 
test  of  reasonableness  "*  *  *  is  not 
capable  of  precise  definition  or 
mechanical  application."  Bell  v. 
Wolfish,  441  U.S.  520.  559  (1979).  In 
analyzing  a  drug  testing  program. 
"*  *  *  what  is  reasonable  depends  on 
the  context  within  which  a  search  takes 
place."  New  Jersey  v.  T.L.O.,  469  U.S. 
325,  337. 

In  scrutinizing  whether  a  particular 
search  comports  with  the  Fourth 
Amendment,  courts  have  adopted  a 
balancing  test.  In  general,  to  support  a 
claim  that  a  search  of  an  individual  or 
the  individual's  property  is  reasonable, 
the  government  must  demonstrate  that, 
on  balance,  the  public's  legitimate 
interest  in  conducting  the  search 
outweighs  the  individual's  legitimate 
expectation  of  privacy.  See  e.g.,  United 
States  v.  Montoya  de  Hernandez.  473 
U.S.  531.  537  (1985);  United  States  v. 
Villamonte-Marquez,  462  U.S.  579.  588 
(1983);  Delaware  v.  Prouse,  440  U.S.  648, 
654  (1979).  Thus,  the  courts  must 
consider  the  scope  of  the  particular 
intrusion,  the  manner  in  which  it  is 
conducted,  the  justification  for  initiating 
it,  and  the  place  in  which  it  is 
conducted."  Bell  v.  Wolfish,  441  U.S. 
520.  559  (1979). 

Thus  far.  a  number  of  courts  have  held 
or  suggested  in  dicta  that  testing  upon 
reasonable  suspicion  alone  may  be 
inadequate.  Reasonable  suspicion 
testing  allows  inquiry  only  after  a 
problem  manifests  itself  at  work.  See. 
Amalgamated  Transit  Union,  Division 
1279  v.  Cambria  County  Transit 
Authority,  No.  88-796  (W.D.  Pa.  July  19. 
1988).  Furthermore,  these  courts  have 
allowed  drug  and  alcohol  testing  in  the 
context  of  a  pre-employment  physical  or 
routine  health  examination.  See,  e.g., 
Cambria  County  Transit  Authority  (drug 
and  alcohol  testing  during  aimual 
physical  examinations  does  not  violate 
employee  rights  under  the  fourth 
amendment;  individualized  reasonable 
suspicion  not  required);  Wrightsell  v. 
City  of  Chicago,  678  F.  Supp.  727  (N.D. 


III.  1988)  (drug  testing  of  police  officers 
as  part  of  routine,  reasonably  required, 
employment-related  medical 
examination  is  permissible  where  there 
is  clear  nexus  between  test  and 
employer's  legitimate  safety  concern): 
McDonnell  v.  Hunter,  612  F.  Supp.  1122, 
1130  n.  6  (S.D.  Iowa  1985)  (Fourth 
Amendment  does  not  preclude  taking 
body  fluid  specimen  as  part  of  pre- 
employment  physical  or  as  part  of 
routine  periodic  physical  examination), 
off  das  modified,  809  F.2d  1302  (8th  Cir. 
1987);  Lowom  v.  City  of  Chattanooga, 
647  F.  Supp.  875  n.  7  (E.D.  Tenn  1986)  (no 
constitutional  difficulty  with  regularly 
conducted  physicals,  even  if  they 
involve  urinalysis  for  drugs  provided 
they  are  not  used  as  subterfuge  to 
conduct  unreasonable  search  and 
seizure).  Moreover,  as  the  court  in 
Cambria  County  Transit  Authority  held, 
such  testing  serves  the  laudable  goal  of 
fostering  a  drug  free  and  sober 
workforce  as  well  as  flushing  out  those 
employees  with  serious  drug  problems. 

Viewed  in  this  light,  the  clear  public 
interest  in  assuring  that  commercial 
motor  vehicle  drivers  perform  their 
duties  free  of  prohibited  substances 
provides  justification  for  testing  and  its 
limited  intrusion  on  privacy 
expectations  of  these  individuals.  The 
drug  problem  in  society  in  general  and 
the  probability  of  drug  use  in  the 
interstate  trucking  and  bus  industries 
were  discussed  in  the  preamble  of  the 
NPRM.  The  impairing  effects  of  drugs 
and  the  substantial  risks  to  public  safety 
posed  by  drivers  who  use  drugs  underlie 
the  compelling  governmental  interest  in 
the  promulgate  of  this  rule. 

It  is  important  to  note  that  the  drug 
testing  requirements  of  the  final  rule  are 
limited  in  scope  and  involve  a  minimal 
intrusion  or  privacy.  As  the  Supreme 
Court  has  indicated,  where  searches  are 
imdertaken  in  situations  where 
individualized  suspicion  is  lacking,  other 
safeguards  must  be  relied  upon  to 
ensure  that  the  discretion  of  the  party 
conducting  the  search  is  properly 
defined  and  the  scope  of  the  search  is 
limited.  See  Delaware  v.  Prouse,  440 
U.S.  648,  654-655;  New  York  v.  Burger. 
107  S.Ct.  2636  (1987).  The  drug  testing 
requirements  of  the  final  rule  place 
significant  constraints  on  a  motor 
carrier's  discretion  in  conducting  drug 
testing.  For  example,  the  requirement  for 
random  drug  testing  calls  for  selection  of 
an  employee  to  be  tested  in  a 
scientifically  acceptable  manner,  such 
as  by  use  of  a  computer-based  random 
number  generator.  Requirements  for 
testing  based  on  reasonable  cause  or 
post-accident  testing  are  also  severely 
circumscribed  in  order  to  limit  an 
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employer's  discretion  in  administering 
these  tests  to  employees. 

The  actual  testing  procedures  that 
each  motor  carrier  is  required  to 
implement  under  this  final  rule  are 
narrowly  tailored  to  respect  a  driver's 
reasonable  expectations  of  privacy.  49 
CFR  Part  40  governing  collection  of 
urine  samples,  as  referenced  in  the  final 
rule,  are  carefully  designed  to  preserve 
privacy  while  protecting  the  integrity  of 
the  sample.  The  final  rule  contains  a 
number  of  important  safeguards, 
including  privacy  diuing  collection 
under  most  types  of  tests,  stringent 
laboratory  safeguards,  and  provisions 
for  challenging  the  test  results.  Other 
employee  drug  testing  programs 
incorporating  the  collection  and  testing 
procedures  of  the  HHS  Guidelines  have 
been  upheld  against  constitutional 
challenge.  See  American  Federation  of 
Government  Employees  v  Dole,  670  F. 
Supp.  445  (D.D.C.  1987).  appeal  filed.  No. 
87-5417  (B.C.  Cir.  Dec.  11. 1987) 
(upholding  the  constitutionality  of  the 
Department  of  Transportation  program 
for  random  drug  testing  of  safety-  and 
security-sensitive  agency  employees); 
National  Association  of  Air  Traffic 
Specialists  v.  Dole.  2 IND.  Emp.  Rts. 
Cases  (BNA)  68  (D.  Alaska  1987) 
(denying  a  motion  for  a  preliminary 
injunction  against  the  FAA's  use  of 
urinalysis  drug  testing  as  part  of  an 
aimual  physical  examination  of  the 
agency's  air  traffic  specialists). 

Equally  significant  is  the  fact  that 
urine  drug  testing  of  sensitive  safety- 
and  security-related  employees  is  to  be 
conducted  in  the  "context"  of  the 
employment  relationship.  As  the 
Supreme  Court  has  noted,  "(tjhe 
operational  realities  of  the  workplace 
*  *  *  may  make  some  employees' 
expectation  of  privacy  unreasonable." 
O'Connor  \.  Ortega.  107  S.Ct.  1492 
(1987).  This  is  particidarly  important  in 
circumstances  where  the  employee 
works  in  an  industry  in  which  an 
employee's  activities  are  subject  to 
extensive  regulation.  Thus,  persons  who 
work  in  such  "closely  regidated" 
industries  have  a  "reduced  expectation 
of  privacy"  [New  York  v.  Burger,  107 
S.Ct  2636  (1987)1  and.  "in  effect 
consent[  ]  to  the  restrictions  placed  upon 
them."  [Almeida-Sanchez  v.  United 
States,  413  U.S.  at  271].  For  these 
reasons,  two  Federal  courts  of  appeals 
have  upheld  urinalysis  testing,  in  the 
absence  of  particularized  suspicion,  in 
industries  where  pervasive  regulation 
has  reduced  an  employee's  expectation 
of  privacy.  See  Rushton  v.  Nebraska 
Public  Power  DisL,  844  F.2d  562.  566  (8th 
Cir.  1988)  (nuclear  plant  operators); 
Shoemaker  v.  Handel,  795  F.2d  1136. 
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1142  (3rd  Cir.),  cert  denied  479  U.S.  986 
(1986)  (jockeys);  Policemen's  Benevolent 
Ass'n  of  New  Jersey,  Local  318  v. 
Township  of  Washington.  850  F.2d  133 
(3d  Cir.  1988)  (police  officers). 

The  FHWA  recognizes  that  a  number 
of  Federal  and  State  courts  have 
rejected  government-mandated  drug 
testing  programs  on  Fourth  Amendment 
grounds.  However,  even  courts  striking 
down  drug  testing  programs  have 
recognized  that  drug  testing  is 
appropriate  in  other  contexts.  See  e.g., 
Lowom  V.  City  of  Chattanooga,  846  F.2d 
1539. 1533-54  (6th  Cir.  1988)  (Martin,  J.) 
vacated  and  regarding  en  banc  granted 
(6th  Cir.  August  3, 1988)  ("When 
determining  then  whether  a  mandatory 
drug  search  is  'reasonable.'  we  believe 
that,  as  the  costs  to  society  of  an 
impaired  employee  increase,  the 
requisite  level  of  suspicion  that  a  drug 
problem  exists  decreases");  Policemen's 
Benevolent  Ass'n  Local  318  v.  Township 
of  Washington,  672  F.Supp.  779,  792 
(D.N.J.  1987).  rev'd,  850  F.2d  133  (3d  Cir. 
1988)  ((T]he  need  to  prevent  a  major 
airline  disaster  presents  a  far  more 
compelling  rationale  than  those 
presented  [by  the  municipality  in 
support  of  testing  its  police  officers.)"); 
American  Federation  of  Government 
Employees  v.  Meese,  No.  C-88-1419- 
SAW  (N.D.Cal.  June  17. 1988)  (issuing  a 
preliminary  injunction  against  a  Bureau 
of  Prison  plan  to  test  randomly  all 
agency  employees  but  nonetheless 
noting  that  "[tlhere  are  cases  in  which 
compulsory  drug  testing  may  be  justified 
in  the  interest  of  public  safety  or 
security."  Memorandum  opinion  at  2). 

The  FHWA  also  is  aware  of  the  recent 
Ninth  Circuit  decision  that  held  that  the 
Federal  Railroad  Administration's 
mandatory  blood  and  urine  tests  after 
certain  accidents,  incidents,  or  rule 
violations  are  unconstitutional  because 
the  rules  do  not  require  a  showing  of 
"particularized  suspicion"  of  drug  or 
alcohol  impairment  prior  to  testing. 
Railway  Labor  Executives '  Association 
v.  Burnley,  839  F.2d  575  (9th  Cir.  1988). 
cert,  granted,  108  S.Ct  2033  (1988).  The 
Supreme  Court  has  granted  a 
government  petition  for  writ  of 
certiorari  in  this  case  and  has  ordered 
that  the  case  be  argued  this  term  "in 
tandem"  with  National  Treasury 
Employees  Union  v.  von  Raab,  816  F.2d 
170  (5th  Cir.  1987).  cert,  granted,  108 
S.Ct.  1072  (1988)  upholding  drug  testing 
of  applicants  for  critical  safety  or 
security  sensitive  positions  in  the  U.S. 
Customs  Service).  Decisions  in  these 
case  may  not  be  forthcoming  until  the 
Spring  of  1989.  Numerous  commenters 
urge  that  FHWA  should  delay  a  decision 


on  a  final  drug  rule  until  these  cases  are 
resolved.  The  FHWA  disagrees. 

The  DOT  believes  that  FHWA's  anti- 
drug program  and  similar  drug  testing 
regimens  proposed  by  other 
administrations  within  the  Department 
will  be  ruled  constitutional.  The  critical 
public  safety  need  for  properly 
administered  drug  testing  to  ensure  that 
employees  in  the  transportation  industry 
are  free  from  drugs  while  performing 
certain  sensitive  safety-  and  security- 
related  functions  outweighs  the  practical 
considerations  which  would  delay 
rulemaking  so  that  it  could  be  tailored  to 
any  guidance  that  may  be  offered  by  the 
Supreme  Court  when  the  pending  cases 
are  ultimately  decided.  Such  a  delay 
would  unnecessarily  defer  the  adoption 
of  this  important  safety  rule  well  beyond 
that  needed  to  allow  reasonable  time  for 
implementation. 

Pre-Employment  Testing 

The  majority  of  the  commenters 
supported  the  proposal,  without 
reservation,  to  require  motor  carriers  to 
ensure  that  driver-applicants  are 
chemically  tested  for  evidence  of  the  use 
of  controlled  substances. 

Comment:  Scope  of  Requirement.  The 
National  Private  Trucking  Association 
(NPTA)  supports  the  proposed 
requirements  for  pre-employment  testing 
by  carriers,  while  expressing  two 
concerns.  The  first  concern  deals  with 
the  scope  of  the  requirement.  The  NPTA 
contends  that  pre-employment  testing 
should  be  required  only  for  those 
applicants  the  motor  carrier  intends  to 
hire.  It  indicates  that  the  time  and  costs 
associated  with  testing  every  applicant 
could  be  immense.  Under  49  CFR  Part  40 
all  positive  initial  screenings  would 
have  to  be  confirmed  by  a  gas 
chromatography/mass  spectrometry 
(GC/MS)  test.  Because  the  proposed 
rule  is  silent  on  the  matter  of  which 
driver  applicants  carriers  must 
specifically  test,  the  NPTA  commented 
that  the  rule  should  be  amended  for 
clarification  purposes.  The  NPTA 
recommends  that  the  final  rule  expressly 
limit  its  scope  to  those  applicants  the 
carrier  intends  to  hire. 

FHWA  Response:  The  FHWA  agrees 
with  the  NPTA  proposal.  Accordingly, 
§  391.103  (proposed  §  382.501)  has  been 
changed  to  be  more  explicit  that  only 
those  persons  the  motor  carrier  intends 
to  hire  must  be  tested  for  drugs  prior  to 
driving  for  the  motor  carrier.  The  order 
in  which  drug  testing  is  performed  along 
with  the  other  application  procedures  is 
at  the  discretion  of  the  motor  carrier. 
Comment:  Requiring  Confirmation 
Tests.  The  second  concern  the  NPTA 
has  relates  to  the  costs  associated  with 
the  GC/MS  testing.  The  NPTA  is 


opposed  to  requiring  a  second, 
confirmatory  test  for  job  applicants  who 
test  initially  positive  if  the  final  rule 
would  impose  the  responsibility  of 
paying  for  the  confirmatory  test  upon 
the  carrier.  The  NPTA  contends  that  in 
the  pre-employment  setting,  carriers 
should  be  provided  with  as  much 
discretion  as  possible  concerning  who 
they  want  to  employ.  The  NPTA. 
therefore,  recommends  that  the 
proposed  rule  be  amended  to  give 
carriers  the  opfion  of  whether  to  obtain 
a  confirmatory  test  of  any  driver 
applicant  who  initially  tests  positive,  or. 
in  the  alternative,  the  rule  should  make 
clear  that  the  determination  of  who 
bears  the  cost  of  a  confirmatory  test  has 
been  left  to  the  carrier  to  decide.zx 

FHWA  Response:  The  FHWA 
recognizes  that  there  is  the  possibility 
that  a  false  positive  could  result  from 
the  initial,  screening  test.  Without  a 
confirmatory  test,  the  driver-applicant 
could  be  wrongfully  identified  as  a  drug 
user.  The  FHWA  is  committed  to 
following  49  CFR  Part  40.  including  the 
requirement  that  a  confirmation  test  be 
performed  on  every  positive  screen  test. 
This  requirement  will  ensure  that 
persons  are  not  wrongfully  identified  as 
drug  users  based  solely  on  the  results  of 
the  less  vigorous  screen  test. 

The  FHWA  is  sympathetic  to  the 
concern  raised  by  the  NPTA  regarding 
the  additional  costs  of  the  GC/MS  tests 
if  they  are  performed  on  individuals 
who  are  in  fact  using  drugs.  However, 
the  FHWA  believes  the  intention  of  the 
motor  carrier  to  employ  a  person, 
including  the  performance  of  a  drug  test, 
must  ensure  that  those  identified  as  drug 
users  are  tested  through  the  most 
rigorous  methods  acceptable. 

The  FHWA.  through  this  rule,  does 
not  intend  to  dictate  who  a  motor  carrier 
must  hire.  The  requirement  for  pre- 
employment  drug  testing  is  to  determine 
whether  a  person  is  qualified  to  drive  a 
commercial  motor  vehicle.  If  a  motor 
carrier  intends  to  hire  a  person  to  drive, 
the  results  of  the  screen  test  or 
subsequent  confirmatory  test  must  be 
negative. 

Comment:  Pre-employment  vs. 
Prequalification.  The  American  Trucking 
Associations  (ATA)  also  supports  the 
FHWA  proposal  for  pre-employment 
testing  of  driver-applicants  through 
analysis  of  a  urine  specimen.  The  ATA 
suggests  that  this  test  should  be  referred 
to  in  the  rule  as  "Prequalification"  or 
perhaps  as  "Preuse"  testing.  The  ATA 
agrees  with  the  proposal  that  a  driver 
who  is  regularly  used  by  a  motor  carrier 
and  has  been  tested  negative  for  drug 
use,  could  be  used  temporarily  by 
another  motor  carrier  without  an 


additional  drug  test,  provided  that  the 
driver  meets  the  other  requirements  of 
the  FMCSRs.  The  ATA  believes  that  the 
FHWA  should  recognize  that  motor 
carriers  who  lease  drivers  take 
exception  to  the  term  "pre-emplojTnent 
testing"  because  drivers  used  by  them 
are  not  actually  "employed."  If  there  is 
any  indication  that  they  treat  their 
drivers  as  employees  rather  than 
independent  contractors,  they  will  have 
problems  of  non-compliance  with 
various  government  requirements  that 
are  applicable  to  use  of  employees  but 
not  to  use  of  independent  contractors. 

FHWA  Response:  This  requirement  is 
intended  to  ensure  that  before  a  driver 
is  used  by  a  motor  carrier,  the  motor 
carrier  assures  itself  that  the  driver  is 
free  from  drugs.  Within  this  context,  the 
FHWA  envisions  that  there  may  be 
many  instances  (e.g.,  a  person  driving 
for  a  motor  carrier  for  the  first  time) 
where  "pre-employment"  and  "periodic" 
drug  tests  would  be  combined  to 
determine  if  a  person  is  qualified  to 
drive.  In  such  situations,  the  "pre- 
employment"  test  should  be  considered 
as  the  initial  "periodic  test."  Therefore, 
the  FHWA  agrees  with  the  concept  as 
suggested  by  the  ATA,  but  to  reduce 
confusion,  has  decided  to  retain  the  term 
"pre-employment."  Section  391.103 
(proposed  §  382.501)  has  been  rewritten 
to  clarify  that  the  term  "pre- 
employment"  testing  encompasses 
testing  of  persons  a  motor  carrier 
intends  to  hire  or  use. 

Comment:  Reporting  of  Test  Results. 
Greyhound  Lines  (Greyhound)  strongly 
supports  pre-employment  testing  of  all 
applicants  considered  for  employment. 
With  notice  to  potential  applicants  that 
they  will  be  required  to  submit  to  a  drug 
test.  Greyhound  is  finding  that  20  to  30 
percent  of  the  drug  test  requests  are 
positive.  Based  upon  this  continuing 
evidence,  it  believes  that  pre- 
employment  drug  screening  is  essential 
to  the  driver  selection  process. 
However.  Greyhound  does  not  support 
the  proposed  requirement  that  drug  test 
results  should  be  reported  to  all 
applicants.  Greyhound  indicated  that 
between  1987  and  1988  more  than  5000 
applicants  nationwide  were  processed. 
To  require  notification  would  create  a 
significant  burden  on  its  field 
organization  without  an  identified 
benefit. 

FHWA  Response:  The  FHWA 
continues  to  believe  that  in  order  for 
these  requirements  to  be  fair  to  all 
affected  parties,  the  results  of  the  test 
must  be  made  available  to  those  driver- 
applicants  requesting  the  information. 
The  FHWA  has  revised  §  391.87 
(proposed  §  382.109)  to  reflect  that  the 


motor  carrier  must  notify  drivers  of  the 
test  results  (either  positive  or  negative 
by  drug)  and  must  make  this  information 
available  to  those  driver  applicants  who 
request  it  within  60  days  from  the  date 
the  driver  applicant  was  notified  of  not 
being  hired.  The  period  of  60  days  was 
chosen  as  a  reasonable  time  for  the 
driver  applicant  to  contact  the  motor 
carrier. 

Comment:  Testing  by  Others. 
Consolidated  Freightways  (CF)  indicates 
it  has  always  supported  a  mandatory 
pre-employment  testing  of  drivers  and 
agrees  that  the  testing  should  be  part  of 
the  DOT  physical  examination  that 
determines  qualification  to  drive  on  this 
country's  highways.  Since  the  inception 
of  CFs  drug  screening  program  in 
November  1985.  it  has  tested  over  8000 
applicants.  The  percentage  of  positive 
results  returned  in  the  pre-employment 
testing  has  decreased  from  9.1%  in  1986 
to  8.0%  in  1987  and  to  7.6%  in  1988 
(through  June). 

The  Owner-Operators  Independent 
Drivers  Association  (OOIDA)  believes 
that  the  best  system  for  testing  owner- 
operators  would  be  a  certified  testing 
program  in  which  the  owner-operator 
could  choose  to  have  a  drug  test 
conducted  on  himself/herself.  The 
owner-operator  would  be  issued  a 
certification  that  he/she  had  completed 
a  drug  test  within  whatever  period  is 
required.  This  owner-operator  could 
present  this  certification  to  a  motor 
carrier  which  could  then  use  the  owner- 
operator  without  further  drug  testing. 

FHWA  Response:  The  FHWA 
anticipates  that  such  procedures  as 
described  by  the  OOIDA,  or 
modifications  thereof,  could  be  used  to 
meet  these  as  well  as  the  other  testing 
requirements.  However,  the  FHWA 
continues  to  believe  that  it  is  incumbent 
on  the  motor  carrier  to  ensure  that  all 
drivers  it  uses,  whether  they  be 
employees  or  not.  be  free  from  drugs. 
Section  391.103  (proposed  §  382.501)  has 
been  modified  to  allow  drug  testing 
programs  by  enUUes  other  than  those 
under  the  direct  control  of  motor 
carriers,  provided  the  motor  carrier 
assures  itself  that  the  program  conforms 
to  this  rule.  The  information  required  to 
be  obtained  by  the  motor  carrier  is 
specified  in  §  391.103  (proposed 
§  382.501).  The  FHWA  emphasizes  that 
this  provision  does  not  relieve  the  motor 
carrier  of  any  responsibilities  under  this 
rule. 

Periodic  Testing 

There  was  nearly  unanimous  support 
for  the  FHWA's  proposal  that  drug 
testing,  through  the  collection  of  a  urine 
sample,  be  made  a  requirement  of  the 
biennial  medical  examination  required 


under  49  CFR  391.11(b)(6).  Many  of  the 
commenters  believe  that  periodic  drug 
testing  ser\'es  as  a  continuing  deterrent 
for  those  who  do  not  use  drugs  and  as  a 
continuing  means  of  detecting  dmg  use 
by  casual  users  as  well  as  by  those  who 
are  dependent  upon  drugs.  As  motor 
carriers  became  aware  of  the  drug  abuse 
problem,  many  motor  carriers  have 
implemented  drug  screening  programs 
as  part  of  the  periodic  medical 
examination  required  by  the  FMCSRs. 
The  findings  of  those  programs  confirm 
the  benefits  of  drug  testing  prior  to  using 
a  driver  and  of  periodic  drug  screening. 
The  ATA  commented  that  a  laboratory 
which  performs  drug  screens  for  several 
major  carriers  indicated  that  it  has 
found  that  up  to  5  percent  of  drug 
screens  completed  for  reexaminations 
show  positive  for  drug  use.  This  has 
occurred  even  where  carriers  have  given 
advance  notice  that  a  drug  screen  will 
be  performed.  This  percentage  of  "hits" 
seems,  to  the  ATA.  to  justify 
continuation  of  periodic  drug  testing. 
The  International  Brotherhood  of 
Teamsters  (IBT)  has  4  years  of 
experience  with  periodic  testing  under 
the  National  Master  Freight  Agreement. 
The  IBT  supports  periodic  testing  and  is 
convinced  from  its  local  unions' 
experiences  under  the  NMFA  that 
periodic  testing  does  pose  a  significant 
deterrent  to  drug  use. 

In  the  preamble  to  the  NPRM,  the 
FHWA  requested  comments  on  whether 
the  periodic  test  should  be  a  one-time 
requirement.  Since  the  test  was 
"scheduled."  the  effectiveness  in 
identifying  drug  users  was  questioned. 
The  NPTA  expressed  a  view  shared  by 
many  others  that  it  is  too  early  to  tell 
whether  periodic  testing  should  "be  a 
part  of  all  future  drug  programs,  or  *  *  * 
phased  out  after  several  years  when  the 
other  forms  of  testing  are  established 
and  working  smoothly."  The  NPTA 
recommends  that  the  final  rule 
incorporate  a  sunset  provision  of  3  to  5 
years  which  would  ensure  that  FHWA 
reconsider  the  effectiveness  of,  and 
therefore  the  continued  need  for,  the 
periodic  testing  requirement. 

The  California  Highway  Patrol  (CHP) 
believes  that  while  scheduled  periodic 
testing  m.ay  not  be  a  significant 
deterrent  to  occasional  drug  use,  it  will 
identify  chronic  substance  abusers.  The 
CHP  also  contends  that  periodic  testing 
also  reinforces  driver  awareness  of  the 
motor  carriers'  and  the  public's 
commitment  to  drug-free  driving  .  CHP 
notes  that  periodic  testing  would  be 
very  cost  effective,  since  it  would  be 
administered  in  conjunction  with  a 
routine  medical  examination. 
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FHWA  Response:  The  FHWA  agrees 
with  the  majority  of  comments  that 
periodic  drug  testing  should  be  included 
in  the  driver's  biennial  physical.  The 
final  rule  includes  an  amendment  to 
S  391.41(b)(12)  to  require  a  drug  test  and 
to  establish  that  a  driver  is  unqualified  if 
testing  positive.  Section  391.105 
(proposed  as  S  382.503)  has  been  revised 
to  make  it  clear  that  a  driver  is  required 
to  submit  a  specimen  for  drug  testing 
during  the  first  medical  examination  of 
that  driver  during  the  calendar  year 
after  implementation  of  the  drug  testing 
program.  This  revision  also  states  that  a 
motor  carrier  may  discontinue  periodic 
testing  after  the  first  2  years  the  motor 
carrier  has  implemented  its  random 
testing  program  according  to  the 
implementation  schedule,  and  therefore, 
is  testing  50  percent  of  covered 
employees  under  its  random  drug  testing 
program. 

The  FHWA  is  revising  49  CFR 
391.41(b)(12)  to  indicate  that  the  drug 
use  prohibition  included  in  the  driver 
qualification  criteria  is  to  be  based  in 
part  on  the  testing  requirements  of  this 
final  rule.  There  is  nothing  to  prohibit 
other  procedures  to  be  used  to  ensure 
that  this  requirement  is  met  in  addition 
to  the  requirements  of  this  rule. 

Reasonable  Cause  Testing 

The  FHWA  currently  prohibits  motor 
carriers  from  allowing  a  driver  to 
operate  a  motor  vehicle  if  the  driver's 
ability  or  alertness  is  impaired  as  a 
result  of  fatigue,  illness,  or  any  other 
cause  (49  CFR  392.3).  In  addition.  49  CFR 
391.11(b)(6)  prohibits  a  motor  carrier 
from  permitting  a  person  to  drive  unless 
that  person  is  qualified  which  includes 
the  drug  use  prohibition  requirement 
contained  in  §  391.41(b)(12). 

Comment:  Definition  of  "reasonable 
cause".  Many  of  the  commenters 
supported  the  reasonable  cause 
proposal  in  concept  but  questioned  what 
types  of  actions  constitute  reasonable 
cause.  As  proposed  in  the  NPRM, 
"reasonable  cause"  was  defined  as  "the 
operator  has  violated  a  Federal  Motor 
Carrier  Safety  Regulation  or  a  State  or 
local  traffic  law  that  could  reasonably 
lead  to.  or  has  resulted  in,  serious  injury 
or  death;  and  that  the  motor  carrier 
believes  that  the  actions  or  appearance 
or  conduct  of  the  driver  on  duty,  as 
defined  in  \  395.2  of  this  subchapter,  are 
indicative  of  the  use  of  a  controlled 
substance.  The  conduct  must  be 
witnessed  and  documented  by  at  least 
two  employees,  one  of  whom  is  in  a 
supervisory  capacity." 

The  commenters  contended  that  the 
definition  is  too  restrictive  and  very 
difficult  to  implement.  They  took 
exception  with  the  portion  of  the 


definition  that  referred  only  to  a  serious 
violation  without  any  observation  of  the 
driver's  behavior  by  the  motor  carrier. 
FHWA  Response:  The  FHWA  agrees 
and  therefore  has  revised  the  definition 
of  "reasonable  cause"  to  limit  it  to 
observable  actions  that  indicate  the  use 
of  a  controlled  substance.  The  criterion 
regarding  the  commission  of  a  violation 
of  the  FMCSRs  is  deleted.  The  FHWA 
believes  that  drug  use  should  be 
identified  before  an  action  is  committed 
that  may  injure  someone  or  damage 
property.  Also,  in  many  circumstances,  a 
driver  may  violate  the  FMCSRs  without 
representatives  of  the  motor  carrier 
being  present,  making  the  proposed 
definition  of  "reasonable  cause" 
ineffective. 

Comment:  Possible  Driver 
Harassment.  Commenters.  mostly  those 
representing  drivers,  including  owner- 
operators,  were  concerned  that  the 
requirement  for  reasonable  cause  testing 
does  not  become  a  means  for  driver 
harassment  or  discrimination. 

FHWA  Response:  Because  of  this 
concern,  the  regulatory  language  of  the 
definition  of  "reasonable  cause"  has 
been  changed  to  require  that  the 
supervisor  must  receive  training 
regarding  the  circumstances  and 
evidence  necessary  to  make  the 
determination.  The  training  for 
supervisors  is  to  be  an  element  of  the 
motor  carrier's  anti-drug  program.  The 
definition  has  been  further  changed  to 
specify  that  the  written  documentation 
shall  be  signed  and  produced  within  24 
hours  or  before  the  results  of  the  tests 
are  released,  whichever  is  the  earlier. 
In  response  to  the  comments  raised 
about  the  problems  regarding  the 
availability  of  two  persons  to  make  a 
determination  that  a  person  should  be 
tested  for  reasonable  cause,  the  FHWA 
has  revised  the  final  rule.  A  motor 
carrier  may  initiate  reasonable  cause 
testing  based  on  the  observation  and 
documentation  of  two  supervisors  or 
company  officials  trained  in  the 
detection  of  drug  use  symptoms  if 
available.  If  only  one  supervisor  is 
available  only  one  may  be  used. 
The  FWHA  believes  that  these 
provisions  are  adequate  to  ensure  that 
the  requirement  for  reasonable  cause 
testing  is  not  used  for  driver 
harassment. 

Post-accident  Testing 

Post-accident  testing  is  considered  to 
be  a  necessary  part  of  a  drug  prevention 
program.  In  addition,  the  test  results  will 
provide  a  valuable  source  of  information 
about  the  relationship  of  controlled 
substance  use  and  motor  carrier 
accidents.  Such  data  will  be  useful  in 


identifying  problems  and  establishing 
effective  countermeasures. 

The  FHWA  originally  proposed 
mandatory  testing  for  operators  of 
commercial  motor  vehicles  involved  in 
fatal  accidents.  Commenters  raised 
several  areas  of  concern.  One  concern 
was  that  only  motor  carrier  drivers 
would  be  tested,  although  it  is  probably 
more  likely  that  drivers  of  other 
vehicles,  especially  private  automobiles 
and  light  trucks,  might  be  impaired  by 
drugs.  Testing  only  the  motor  carrier 
driver  would  be  inequitable. 

Another  concern  raised  was  that 
motor  carrier  drivers  might  be  tested  in 
accidents  in  which  there  is  no  evidence 
of  their  neghgence.  Without  such 
evidence,  many  commenters  stated  such 
a  requirement  would  be  an  infringement 
on  the  Fourth  Amendment  to  the 
Constitution  regarding  unreasonable 
search  and  seizure. 

The  National  Transportation  Safety 
Board  strongly  supported  the  post- 
accident  testing  proposal  and 
recommended  that  alcohol  be  included. 
It  further  recommended  that  the  time 
limit  for  the  collection  of  a  sample  be  set 
at  a  maximum  of  four  hours,  not  the  12 
hours  as  proposed  in  the  NPRM.  Other 
commenters  also  suppprted  the  post 
accident  testing  requirement  but  with 
some  of  the  concerns  noted  earlier. 

FHWA  Response:  The  FHWA  agrees 
that  other  drivers  involved  in  an 
accident  might  fail  drug  tests,  but  the 
FHWA  does  not  have  jurisdiction  to 
require  them  to  be  tested.  The  FHWA. 
however,  will  work  with  the  States, 
particularly  the  State  enforcement 
agencies  involved  in  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP),  to 
encourage  the  testing  of  all  drivers 
involved  in  an  accident  with  a 
commercial  motor  vehicle  where  drugs 
are  suspected. 

While  the  FHWA  believes  that  these 
concerns  have  merit,  they  should  not  be 
used  as  a  reason  for  eUminating  the 
requirement  for  drug  testing  of 
commercial  motor  vehicle  drivers  after  a 
reportable  accident.  The  FHWA  does 
recognize  the  logistical  problems  raised 
by  several  commenters  regarding  the 
notification  of  motor  carriers  of  an 
accident  which,  under  the  NPRM,  would 
require  a  drug  test. 

Therefore,  the  FHWA  is  requiring  that 
the  driver  be  responsible  for  ensuring 
that  a  urine  sample  is  taken,  a  drug  test 
performed  in  accordance  with  49  CFR 
Part  40,  and  that  the  results  be  reported 
to  the  motor  carrier  after  all  reportable 
accidents  involving  the  driver.  The 
FHWA  believes  that  the  driver  is  in  the 
best  possible  position  to  ensure  that  a 
drug  test  is  performed.  The  requirement 
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to  accomplish  this  should  not  depend 
upon  whether  the  local/State  policy 
agency  or  others  request  that  such  a 
specimen  shall  be  provided.  If  the  driver 
is  too  seriously  injured  to  provide  a 
urine  specimen,  the  rules  shall  require 
that  the  individual  provide  the 
necessary  authorization  for  the 
obtaining  of  hospital  reports  or  other 
documents  that  would  indicate  whether 
there  were  any  drugs  in  the  driver's 
system. 

A  reportable  accident  is  defined  in 
Part  394.3  as  an  accident  which  results 
in  death  of  a  human  being  or  bodily 
injury  to  a  person  who.  as  a  result  of  the 
injury,  immediately  receives  medical 
treatment  away  from  the  scene  of  the 
accident;  or  total  damage  to  all  property 
aggregating  $4,400  or  more  based  upon 
actual  costs  or  reliable  estimates. 

The  FHWA  is  also  interested  in 
obtaining  additional  drug-use 
information  related  to  accidents.  Under 
the  final  rule,  an  employee  is  subject  to 
post-accident  testing  as  soon  as  possible 
after  the  accident  but  in  no  case  later 
than  32  hours  after  the  accident. 
Selection  of  this  time  period  comports 
with  the  Department  of  Transportation's 
post-accident  testing  program  for  DOT 
employees,  which  provides  a  maximum 
of  8  hours  to  determine  if  an  employee  is 
required  to  be  tested  and  an  additional 
24  hours  to  obtain  the  sample  for  testing. 
The  FHWA  is  also  requiring  that  motor 
carriers  notify  the  FHWA.  as  part  of  the 
accident  reporting  requirements  of  49 
CFR  Part  394.  Notification  and  Reporting 
of  Accidents,  if  a  drug  test  (of  any  body 
fluid)  was  performed  and  the  results  of 
such  test.  Section  391.87  (proposed 
§  382.109]  and  Pari  394  have  been 
revised  to  add  this  provision  to  this  rule. 

The  FHWA  believes  this  provision 
will  provide  the  much  needed 
information  regarding  the  relationship 
between  drug  use  and  accidents.  As 
noted  by  many  commenters,  mostly 
motor  carriers  and  the  NTSB.  the 
practical  issue  of  requiring  a  motor 
carrier  to  perform  a  drug  test  on  a  driver 
involved  in  an  accident  away  from  the 
motor  carrier's  place  of  business  would 
be  very  difficult.  The  motor  carrier  may 
not  be  made  aware  of  the  accident  until 
several  hours  after  the  accident.  The 
final  rule  expands  the  proposed 
requirements  by  requiring  a  drug  test  for 
all  reportable  accidents.  This  revision 
should  increase  information  about  drug- 
related  accidents  from  that  proposed  in 
the  NPRM. 

The  National  Governor's  Association 
is  conducting  a  research  study  on 
possible  improvements  in  truck  and  bus 
accident  reporting.  As  part  of  this  study, 
it  will  be  conducting  pilot  projects  in 
several  States  to  test  a  new  accident 


reporting  form,  reporting  criteria  and 
procedures.  Based  on  the  results  of  this 
study,  the  FHWA  may  further  modify 
the  accident  reporting  requirements  and 
procedures  now  contained  in  Part  394. 

Random  Testing 

The  NPRM  proposed  that  motor 
carriers  establish  anti-drug  programs 
that  include  random  testing  at  a  testing 
rate  up  to  125  percent.  The  FHWA  asked 
how  such  a  testing  program  would  work 
for  smaller  motor  carriers  and  owner- 
operators  who  are  not  motor  carriers. 

The  majority  of  the  commenters 
addressed  the  random  testing  element. 
They  identified  several  concerns  with 
the  concept  of  random  testing.  Of 
concern  to  many,  were  the  legal  issues. 
The  FHWA  is  addressing  to  these 
concerns  in  another  section  of  this 
preamble. 

The  NPRM  provided  several 
suggestions  on  how  drivers  and  motor 
carriers  could  comply  with  the  testing 
requirements  (especially  the  random 
testing  element)  in  the  rule.  These 
suggestions  were: 

1.  Form  consortiums  made  up  of 
owner-operators  and  small  carriers  that 
would  develop  a  centrally  administered 
random  testing  program. 

2.  Form  consortiums,  and  hire  a 
contractor  to  develop  and  implement  a 
random  testing  program. 

3.  Contract  separately  with  an  outside 
company  that  would  setup  these 
services. 

4.  Have  existing  industry-related 
groups  (e.g.,  trade  associations)  setup 
drug  programs  in  which  small  entities 
could  participate. 

5.  Arrange  to  be  included  as  a  part  of 
a  larger  company's  drug  testing  program. 

The  ATA  stated  in  its  comments  that 
the  FHWA  cannot  have  an  effective 
random  drug  testing  program  if  it 
mandates  that  motor  carriers  must  do 
such  testing.  The  ATA  outlines  two 
basic  problems  (1)  71%  of  the  motor 
carriers  have  only  one  vehicle,  and  most 
of  the  others  have  less  than  six  vehicles. 
It  is  impossible  for  an  owner-operator  to 
test  himself/herself  randomly.  (2) 
Drivers  usually  operate  100.000  miles  a 
year.  They  are  away  from  home  most  of 
the  time  driving,  loading  and  unloading, 
and  waiting  for  loads  and  are  not 
readily  available  for  random  drug 
testing. 

The  ATA  believes  that  in  the  trucking 
industry,  random  testing  is  possible  only 
through  roadside  random  drug  testing. 
The  ATA  contends  that  roadside  testing, 
conducted  by  State  enforcement  officers 
participating  in  the  MCSAP  program, 
overcomes  the  trucking  industry 
problems  of  carrier  size  and  driver 
availability.  It  overcomes  the  potential 


of  management  failure  to  have  a  random 
drug  testing  program  and  the  potential 
for  driver  failure  to  obey  an  order  to  be 
tested  in  a  timely  fashion  after  being 
notified  that  he/she  has  been  selected 
for  random  testing. 

The  ATA  further  contends  that  a 
roadside  program  would  create  the 
credible  threat  that  any  driver,  at  any 
time,  might  be  tested.  A  roadside  test 
finding  of  positive  drug  use  would  result 
in  disqualification  of  a  driver  for  1  year 
for  the  first  offense  and  lifetime  for  a 
second  offense.  This  tougher  penalty 
would  be  a  much  stronger  deterrent  than 
the  finding  of  "unqualified"  and  a  short 
layoff  that  would  result  from  a  similar 
test  result  if  the  FHWA  mandates  that 
motor  carriers  must  conduct  the  random 
drug  test  program. 

The  ATA  believes  that  the  FHWA  has 
the  legal  authority  under  the  MCSAP 
program,  to  require  States  to  conduct 
random  drug  testing  programs  as  a 
condition  of  receiving  MCSAP  funds.  To 
do  this,  the  ATA  believes,  the  FHWA 
would  merely  have  to  amend  the 
FMCSRs  to  establish  guidelines  to  be 
used  in  conducting  random  drug  testing 
and  amend  the  MCSAP  requirements  in 
49  CFR  Part  350  to  specify  a  level  of 
random  testing  required  to  receive 
MCSAP  funds.  Upon  receipt  of  a 
positive  test  result,  the  State  agency 
would  notify  the  driver,  the  motor 
carrier,  and  the  FHWA.  The  FHWA 
would  obtain  a  copy  of  the  test  results 
and  issue  a  letter  of  disqualification  to 
the  driver,  with  a  copy  to  the 
Commercial  Driver  License  Information 
System,  the  State  of  licensure,  and  the 
motor  carrier.  The  FHWA  would 
maintain  a  permanent  record  of  drivers 
disqualified  for  1  year  and  for  those 
disqualified  permanently. 

The  ATA  believes  that  consortiums, 
contractors,  associations,  and  other 
third  party  organizations  will  be 
available  to  help  motor  carriers  with 
their  drug  testing  programs  and  that  this 
will  be  a  benefit  to  the  carriers  and  to 
the  FHWA  drug  abatement  objectives, 
with  the  exception  of  random  drug 
testing.  The  ATA  does  not  believe  that 
permitting  third  parties  to  set  up  and 
maintain  drug  testing  programs  would 
solve  the  trucking  industry  problem  of 
effective  mandatory  random  drug  testing 
by  motor  carriers.  The  fact  that  third 
party  programs  are  available  does  not 
mean  that  motor  carriers  would  make 
use  of  them. 

Many  small  carriers  are  located  far 
from  third  party  testing  services  and  the 
problem  of  driver  availability  for 
random  testing  will  still  exist  with  third 
party  programs.  Third  party  programs 
would  not  result  in  effective  sanctions 
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for  drivers  with  positive  test  results, 
comparable  to  the  tough  sanctions  that 
would  be  imposed  for  positive  test 
results  through  roadside  drug  testing. 

The  ATA  also  indicated  that  the 
testing  rate  should  be  initiated  at  a 
target  rate  of  10%  and  apply  only  to 
those  drivers  of  commercial  motor 
vehicles  of  more  than  26,000  pounds 
gross  vehicle  weight  rating  (GVRW). 
The  ATA  believes  that  using  the  28,000 
pound  threshold  is  consistent  with  the 
commercial  driver  license  program  and 
will  focus  on  those  drivers  who  travel 
longer  distances  and  may  be  more 
tempted  to  use  drugs  because  of  being 
away  from  home  for  long  periods.  There 
is  no  deterrent  from  drug  use  for  drivers 
if  the  only  penalty  is  a  short  time  off 
until  they  can  get  a  "clean"  test,  as 
would  be  the  case  if  the  random  testing 
program  is  made  the  responsibility  of 
motor  carriers. 

The  ATA  agrees,  however,  that 
management  must  be  allowed  its  own 
prerogatives  for  disciplining  a  driver 
who  has  a  positive  test  result,  over  and 
above  the  penalties  mandated  by 
Congress  and  the  FHWA.  To  as  great  an 
extent  as  possible,  the  ATA  asserts,  the 
FHWA  requirements  should  avoid 
preemption  of  management  programs 
established  individually  by  motor 
carriers  or  through  collective  bargaining 
agreements. 

The  ATA  also  supports  a  suggestion 
the  FHWA  included  in  the  NPRM  to 
provide  for  a  revision  of  the  sampling 
rates  based  upon  success  of  the 
mandatory  random  drug  testing 
program.  The  ATA  stated  that  success 
can  be  measured  best  through  a 
roadside  program  of  mcindatory  random 
drug  testing,  rather  than  requiring  motor 
carriers  to  perform  random  testing. 

The  National  Private  Trucking 
Association  (NPTA)  supports  random 
testing,  even  if  it  is  required  to  be 
performed  by  the  motor  carrier.  In 
supporting  random  testing  by  carriers, 
however,  NPTA  noted  that  a  legitimate 
distinction  does  exist  between  the 
typical  private  carriage  operation  and 
the  typical  for-hire  operation  of  a 
considerably  large  segment  of  the 
trucking  industry,  i.e..  the  truckload  (TL) 
segment.  That  distinction  concerns  the 
use  of  owner-operators.  While  the  NPTA 
has  expressed  its  fundamental  support 
for  carrier-performed  random  testing. 
NPTA  also  believes  the  program  would 
be  more  effective,  both  from  a  practical 
standpoint  and  from  a  constitutional 
standpoint,  if  random  tests  were  to  be 
conducted  by  law  enforcement 
personnel  in  conjunction  with  their 
roadside  inspections.  The  NPTA  urged 
the  FHWA  to  give  serious  consideration 
to  that  approach  as  an  alternative  to 


carrier  conducted  random  testing.  The 
NPTA  believes  the  final  rule  should 
require  that  the  annual  sampling  rate  for 
random  testing  be  no  less  than  50%. 

The  IBT  stated  that  it  is  adamantly 
opposed  to  random  drug  testing.  The  IBT 
views  it  as  "an  affront  to  the  human 
rights  and  personal  dignity  of  its 
members  who  may  be  subjected  to  it" 
The  IBT  contends  that  the  goal  for  a 
drug  free  transportation  industry  can  be 
reached  through  the  use  of  less  intrusive 
forms  of  drug  testing,  such  as  reasonable 
cause  and  periodic  physical 
examinations,  which  do  not  suffer  from 
the  same  constitutional  infirmities 
inherent  in  random  testing.  The  IBT 
disagrees  with  the  FHWA's  stated  belief 
that  "an  employer-sponsored  program  is 
the  most  effective  form  of  random 
testing."  In  fact,  the  IBT  does  not  believe 
that  employer-sponsored  random  testing 
is  feasible  at  all  in  the  trucking  industry. 
About  90%  of  the  "employers"  in 
trucking  are  either  owner-operators  or 
companies  so  small  that  a  truly  random 
program  as  the  FHWA  envisions  is 
simply  not  workable.  In  the  remaining 
small  percentage  of  motor  carriers, 
which  will  benefit  least  from  any 
government  imposed  drug  testing 
program,  practical  and  logistical 
problems  will  make  it  very  difficult,  and 
much  more  expensive  than  the  FHWA 
foresees,  to  implement  coherent  random 
testing  programs. 

The  IBT  indicated  that  none  of  the 
five  options  pc  aed  by  the  FHWA  are 
really  viable  for  random  testing  of 
owner-operators.  Even  supposing  that 
voluntarily  consortia  could  be 
established  for  random  testing,  there 
would  be  no  way  to  prevent  a  driver 
from  simply  withdrawing  when  his/her 
number  came  up.  There  could  be  no 
enforcement  by  the  consortium  if  a 
driver  did  test  positive.  The 
communications  system  and  network  of 
collection  sites  that  would  be  needed  to 
service  such  a  consortium  would  have  to 
be  very  expensive. 

The  American  Bus  Association 
supports  a  random  drug  testing 
including  the  125%  aimual  sampling  rate 
since  it  led  to  such  effective  deterrence 
in  the  results  published  by  the 
Department  of  Defense  and  the  Coast 
Guard. 

Greyhound  Lines  implemented  its 
drug  testing  program  in  1978  and 
supports  the  Department's  initiative  in 
the  proposed  rulemaking  to  require 
mandatory  drug  testing  of  all  heavy  duty 
commercial  motor  vehicle  drivers. 
Greyhound  is  considering  a  random  drug 
testing  program  that  would  annually  test 
75  percent  of  its  drivers  and  plans  to 
adjust  that  percentage  based  upon 
findings  nationally  and  regionally  as 


necessary.  Greyhound  indicated  that  it 
has  a  significant  problem  concerning 
structuring  a  random  testing  program 
that  would  not  adversely  affect 
locations  with  10  or  fewer  drivers. 
Greyhound  t>elieves  the  final  regulation 
should  give  motor  carriers  the  flexibility 
to  adjust  the  percentage  of  drivers  to  be 
tested.  Under  this  proposal,  if  a  high 
percentage  of  "positives"  were  found 
from  random  tests  conducted,  then  the 
percentage  of  tests  would  be  increased 
until  a  deterrent  effect  is  noted. 

The  OOIDA  is  opposed  to  any  form  of 
random  testing,  whether  by  motor 
carriers  or  by  Federal  or  State  officials. 
The  OOIDA  believes  that  random 
testing  is  an  embarrassment  to  those 
individuals  who  are  innocent,  and  states 
that  it  plans  to  challenge,  in  the  courts, 
any  final  rule  that  includes  provisions 
requiring  random  testing  for  commercial 
motor  vehicle  drivers. 

Other  commenters  support  the 
concept  of  a  random  testing  pilot 
program  to  evaluate  the  drug  problem  in 
the  trucking  industry  and  recommend 
appropriate  steps  after  evaluation  of  the 
program.  Many  commenters  believe 
there  is  insufficient  evidence  that 
random  drug  testing  will  serve  as  a 
deterrent  to  drug  usage. 

FTiWA  Response:  The  FHWA 
continues  to  believe  that  random  testing 
can  be  an  extremely  effective  method 
for  decreasing  drug  use  among 
commercial  motor  vehicle  drivers 
because  abstinence  from  use  is  the  only 
way  to  prepare  for  an  unarmounced  test. 
The  success  of  random  drug  screening 
has  been  demonstrated  in  various 
programs.  The  United  States  Coast 
Guard  implemented  a  random  testing 
program  for  its  uniformed  persormel 
which  led  to  a  75  percent  decrease  in 
drug  use  over  a  5-year  period.  The 
Department  of  Defense  has  a  random 
testing  program  which  has  resulted  in  a 
drop  from  27  percent  use-rate  in  1980  to 
8.9  percent  in  1985. 

The  FHWA  believes  that  random 
roadside  drug  testing  at  appropriate 
testing  levels  would  be  a  very  effective 
deterrent  to  the  use  of  drugs  by 
commercial  motor  vehicle  drivers.  The 
FHWA  does  not  believe,  however,  that 
it  can  mandate  such  a  program  for  State 
initiated  enforcement.  Unfortunately,  the 
FHWA  does  not  believe  that  this 
approach,  as  suggested  by  ATA  and 
many  other  conunenters,  is  a  viable 
option  at  this  time. 

The  FHWA  believes,  however,  that  an 
employer-sponsored  program  can 
include  an  effective  form  of  random 
testing.  As  noted  in  the  NPRM.  the 
FHWA  continues  to  be  concerned  that 
the  programs  that  will  be  established  in 


response  to  this  final  rule  are  fair  and 
equitable  to  all  motor  carriers  and 
drivers.  The  type  of  operation  should  not 
be  used  as  an  excuse  to  evade 
subjecting  drivers  to  random  testing. 
The  FHWA  calls  upon  the  industry  to 
work  together  to  ensure  that  drivers 
who  use  drugs  and  drive  in  interstate 
commerce  are  identified  and  banned 
from  driving  until  they  are  drug  free. 
Only  through  a  cooperative  effort  using 
the  general  framework  established  by 
this  final  rule  will  this  be  achieved. 

Since  the  majority  of  the  comments 
were  opposed  to  random  testing, 
information  on  the  specifics  of  such  a 
program  were  not  forthcoming.  As  noted 
in  the  NPRM,  the  FHWA  is  concerned 
about  the  rate  of  testing  that  would 
provide  an  adequate  level  of  deterrence. 
The  ATA  suggests  that  the  initial  rate  be 
set  at  10%  while  the  ABA  believes  the 
125%  rate  should  be  used.  The  NTSB 
suggested  that  a  level  closer  to  the  upper 
limit  should  be  chosen. 

The  FHWA  has  decided  that  a 
minimum  testing  rate  of  50%  is  to  be 
used.  Such  a  level  will  provide  a  base 
line  to  make  adjustments  as  necessary 
based  on  evidence  of  use  at  this  rate.  At 
this  time,  the  FHWA  believes  that  a  50 
percent  minimum  testing  rate  will 
provide  a  sufficient  deterrent  to  drug 
use.  This  rate  is  also  consistent  with  the 
random  testing  program  currently 
applicable  to  civilian  employees  of  the 
U.S.  Department  of  Transportation 
occupying  sensitive  safety  and  security- 
related  positions.  Those  drivers  who 
attempt  to  falsify  their  medical 
qualifications  (by  not  admitting  to 
testing  positive  and  thereby  being 
unqualified  to  drive)  will  be  identified. 

Implied  Consent  and  Waivers 

The  FHWA  has  deleted  proposed 
§§  382.107  and  382.111  which  address 
waivers  and  implied  consent.  These 
sections  are  being  deleted  as 
unnecessary  and/or  redundant.  Section 
206(f)  of  the  Motor  Carrier  Safety  Act  of 
1984  provides  the  Secretary  with 
authority  to  waive,  in  whole  or  part,  any 
rules  issued  under  the  authority  of  this 
Act.  This  rule  is  being  issued  under  that 
authority.  The  FHWA  believes  an 
implied  consent  provision  is  not  needed 
in  this  rule  since  the  requirements  are  to 
determine  if  a  driver  is  qualified  to  drive 
in  interstate  commerce. 

Implementation  Schedule 

This  rule  is  effective  December  21, 
1988. 

A  new  §  391.93,  Implementation 
schedule,  establishes  a  timetable  for 
implementing  testing  programs  (pre- 
employment,  periodic,  reasonable  cause, 
and  post-accident]  based  on  the  number 


of  drivers  under  the  motor  carrier's 
confrol.  Motor  carriers  with  50  or  more 
"drivers  subject  to  testing"  are  required 
to  initiate  a  drug  testing  program  by 
December  21, 1989,  for  those  drivers 
only.  Other  motor  carriers  will  be 
required  to  initiate  a  drug  test  for  other 
drivers  by  December  21, 1990.  "Drivers 
subject  to  testing"  is  defined  as 
employee  drivers  and  leased  drivers 
who  are  leased  for  90  days  or  more  in  a 
365-day  period.  Motor  carriers  using  less 
than  50  drivers  subject  to  testing  are 
required  to  initiate  a  drug  testing 
program  by  December  21, 1990. 

The  threshold  of  50  drivers  subject  to 
testing  was  chosen  by  the  FHWA  as  the 
level  that  would  provide  for  an  adequate 
selection  pool  for  random  testing.  It 
would  also  provide,  along  with  the  other 
drug  testing  requirements,  a  sufficient 
number  of  tests  to  enable  a  basis  for 
determining  drug  use  within  the  motor 
carrier's  driver  work  force.  The  number 
of  tests  required  may  also  enable  the 
motor  carrier  to  reahze  lower  costs  per 
test  thus  minimizing  the  economic 
impact  of  the  rule. 

The  FHWA  is  allowing  for  the 
additional  year  to  initiate  a  drug  testing 
element  to  the  drug  testing  programs  for 
smaller  motor  carriers  and  motor 
carriers  using  drivers  for  short  time 
periods  to  allow  them  adequate  time  to 
establish  workable,  equitable,  and 
effective  mechanisms  to  perform  drug 
testing,  especially  random  testing. 

A  minimum  phase  in  schedule  is  also 
established  for  random  testing  in 
§  391.93.  Commencing  with  the 
implementation  date,  motor  carriers  are 
required  to  perform  random  testing  at  a 
minimum  as  follows:  (1)  The  random 
drug  testing  is  spread  reasonably 
through  the  12-month  period;  (2)  The  last 
test  collection  during  the  year  is 
conducted  at  an  annualized  rate  of  50 
percent;  and  (3)  the  total  number  of  tests 
conducted  during  the  12  months  is  equal 
to  at  least  25  percent  of  the  covered 
population. 

For  some  motor  carriers,  particularly 
those  with  a  large  number  of  drivers 
subject  to  drug  testing,  it  may  be  a 
substantial  burden  to  move  from  no  drug 
testing  directly  to  a  50  percent  random 
testing  rate.  If  required  to  have  tested  50 
percent  of  all  covered  drivers  by  the  end 
of  the  first  year,  motor  carriers  might 
have  to  test  at  rates  far  above  a  50 
percent  rate  toward  the  end  of  the  year, 
to  make  up  for  lower  rates  at  the 
beginning.  Employers  should  be 
permitted  to  start  out  at  a  lower  testing 
rate  and  work  up  to  50  percent  as 
experience  is  gained  and  the  testing 
procedure  becomes  adminisfratively 
more  routine.  We  do  not  want  to  create 
a  situation  which  might  lead  to  mistakes 


by  requiring  initial  testing  at  too  high  a 
rate. 

The  final  rule  therefore  provides  an 
implementation  procedure  that  would 
allow  motor  carriers  to  phase  in  random 
drug  testing  during  the  first  12  months  in 
which  tests  are  conducted.  Motor 
carriers  would  not  be  required  to  reach 
an  annuaUzed  rate  of  50  percent  until 
the  last  test  collection.  The  tests  would 
have  to  be  spaced  reasonably  through 
the  year  to  permit  the  motor  carrier  to 
phase  in  to  the  50  percent  rate,  and  the 
total  number  of  tests  conducted  would 
have  to  be  equal  to  at  least  25  percent  of 
the  drivers  subject  to  testing. 

Suppose,  for  example,  that  a  motor 
carrier  has  1,000  drivers  subject  to 
testing.  At  a  50  percent  armual  rate,  500 
tests  would  have  to  be  conducted  during 
a  year.  Under  the  phase  in,  however,  the 
motor  carrier  could  conduct  only  a  few 
drug  tests  at  the  begiiming  of  the 
program  and  then  gradually  increase  the 
number  of  tests  until,  by  the  end  of  the 
year,  the  aimualized  rate  of  50  percent 
was  achieved.  Thus,  if  the  motor 
carrier's  drug  testing  plan  contemplated 
administering  random  tests  on  12 
occasions  during  the  year,  the  motor 
carrier  would  need  to  administer  at  least 
42  tests  (500  divided  by  12)  on  the  last 
occasion,  but  could  administer  fewer 
tests  until  then.  Overall,  the  motor 
carrier  would  have  to  conduct  at  least 
250  random  tests  the  first  year.  In 
subsequent  years,  the  50  percent  rate 
would  be  maintained. 

As  noted  in  the  NPRM,  the  FHWA 
envisions  that  many  of  the  small  motor 
carriers  and  owner-operators  will  form 
consortiums  and  other  cooperatives  to 
meet  the  requirements  of  this  rule.  The 
FHWA  encourages  this  and  intends  to 
promote  such  consortiums.  The 
arrangements  agreed  to  by  these  drivers 
and  carriers  will  be  tailored  to  their 
specific  operations  and  characteristics. 
"The  FHWA  welcomes  any  type  of 
arrangement  as  long  as  it  complies  with 
the  requirements  of  this  rule. 

An  example  of  such  an  arrangement 
would  be  a  consortium  of  owner- 
operators  hiring  a  contractor  to 
administer  their  drug  testing  program 
(pre-use  and  random  testing  elements  of 
the  program).  The  contractor  would  be 
responsible  for  notifying  the  drivers 
selected  for  random  testing,  ensuring 
that  the  test  collection  site,  chain  of 
custody  procedures,  and  testing 
laboratory  all  comply  with  49  CFR  Part 
40.  Furthermore,  the  contractor  would 
also  obtain  the  medical  review  officer 
who  would  be  responsible  for 
interpreting  the  results,  including 
verification  of  positive  tests  and 
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notifying  the  driver  and/or  motor  carrier 
of  the  results  of  the  tests. 

The  consortium  would  also  serve  as 
the  repository  of  all  summary 
information  regarding  the  "makeup"  of 
the  random  test.  Information  regarding 
the  number  of  tests  performed  and  the 
results  of  the  tests  as  well  as  the 
random  selection  procedures  would 
provide  objective  and  credible  data  to 
substantiate  an  effective  and  equitable 
testing  program. 

As  noted  in  the  comments,  many 
owner-operators  operating  under  short 
term  trip-lease  arrangements  are  not 
aware  of  their  destinations  sufficiently 
in  advance  to  ensure  that  their  location 
Et  any  given  time  would  be  known  to 
others.  Often  these  operations  consist  of 
delivering  a  load  in  one  city  under  a 
trip-lease  agreement  for  a  motor  carrier, 
then  calling  a  broker  or  another  motor 
carrier  to  obtain  another  load,  in  many 
cases,  to  a  destination  other  than  the 
originating  city.  The  FHWA  recognizes 
such  operations  and  does  not  intend,  by 
this  rule,  to  alter  such  arrangements.  It 
is  incumbent  on  the  motor  carrier 
entering  into  a  trip-lease  arrangement 
with  the  owner-operator  to  have  dnig 
testing  program  to  ensure  that  the  driver 
is  not  using  drugs.  With  regard  to  the 
example  cited  above,  the  FHWA 
envisions  that  the  motor  carrier  would 
verify  that  the  owner  operator  is 
participating  in  a  bona  fide  drug  testing 
program  through  a  consortium  and 
verify  that  the  driver  is  not  currently 
unqualified  because  of  testing  positive 
for  drug  use  by  contacting  the 
consortium  prior  to  entering  into  a  lease 
agreement  with  the  driver. 

The  motor  carrier  has  the  option  of 
subjecting  these  drivers  to  a  random  test 
under  the  motor  carrier  sponsored 
program.  The  rule  allows  motor  carriers 
to  accept  bona  fide  consortium  drug 
testing  program  in  lieu  of  their  carrier- 
based  program. 

The  above  example  illustrates  the 
potential  for  cooperation  betwen  motor 
carriers  and  owner-operators 
participating  in  a  consortium.  The  motor 
carrier  would  be  relying  on  the 
consortium  to  perform  the  pre- 
employment  and  random  testing  for 
potential  drivers,  thereby  complying 
with  the  testing  requirements  with  little 
impact  on  their  operations.  At  the  same 
time,  drivers  who  are  selected  for  testing 
under  the  consortium's  random  selection 
process  could  be  notified  through  the 
motor  carrier  when  the  carrier  calls  the 
consortium  to  verify  the  drivers 
participation.  Those  drivers  not  using 
drugs  would  be  subject  to  minimal 
delays  in  obtaining  loads  due  to  these 
requirements.  If  a  motor  carrier  uses  the 
same  driver  on  a  number  of  different  trip 


contracts,  the  motor  carrier  would  only 
have  to  check  once  every  6-month 
period  on  that  driver.  Those  drivers  who 
attempt  to  falsify  their  medical 
qualifications  (by  not  admitting  to 
testing  positive  and  thereby  being 
unqualified  to  drive)  should  be 
identified  by  this  process. 

Conflict  with  Foreign  Laws 

The  FHWA  has  determined  not  to 
make  the  rule  applicable  in  any 
situation  where  compliance  would 
violate  the  domestic  laws  or  policies  of 
another  country.  In  addition,  because  of 
the  potential  confusion  that  may  exist 
involving  application  of  this  rule  in 
situations  where  compliance  could 
violate  foreign  laws  or  policies.  The 
FHWA  has  determined  not  to  make  the 
rule  applicable,  until  January  1, 1990,  in 
any  situation  where  a  foreign 
government  contends  that  compliance 
with  our  rule  raises  questions  of 
compatibility  with  its  domestic  laws  or 
policies.  During  the  next  year,  the 
Department  of  Transportation  and  other 
U.S.  government  officials  will  be 
working  closely  with  representatives  of 
foreign  governments  with  the  goal  of 
reaching  a  permanent  resolution  to  any 
conflict  between  our  rule  and  foreign 
laws  and  policies.  The  U.S.  and 
Canadian  Governments  have  already 
established  a  bilateral  working  group  in 
an  attempt  to  achieve  this  objective.  The 
FHWA  believes  that  considerable 
progress  has  already  been  made  and 
further  meetings  will  be  held  in  the  near 
future.  While  the  FHWA  believes  that 
this  can  be  a  model  for  addressing  the 
concerns  of  other  coimtries.  it  is  not 
intended  to  be  the  exclusive  means.  The 
FHWA  Administrator  may  delay  the 
effective  date  further  under  this  section, 
if  such  delay  is  necessary  to  permit 
consultation  with  any  foreign 
governments  to  be  successfully 
completed. 

It  is  the  FHWA' 8  intention  to  issue  a 
notice,  no  later  than  December  1, 1989, 
that  would  make  any  necessary 
amendments  to  the  rule  as  a  result  of 
discussions  with  foreign  governments. 
Shortly  after  their  issuance,  any  such 
notices  will  be  published  in  the  Federal 
Register.  While  the  FHWA  recognizes 
that  any  decision  not  to  apply  this  rule 
to  foreign  citizens  has  the  potential  to 
create  some  anomalous  conditions  in 
competitive  situations,  it  is  the  intention 
of  the  U.S.  government  to  make  every 
effort  to  resolve  potential  conflicts  with 
foreign  governments  in  a  manner  that 
acconunodates  their  concerns  while 
ensuring  the  necessary  level  of  safety  by 
those  that  the  FHWA  regulates. 


Prescription  Medication 

A  driver  would  be  allowed  to  use  a 
controlled  substance  (except  for 
methadone)  when  taken  as  prescribed 
by  a  licensed  medical  practitioner  who 
is  familiar  with  the  driver's  medical 
history  and  assigned  duties.  Under 
9  391.97  (proposed  S  382.203)  Prescribed 
drugs,  a  driver  would  have  an 
affirmative  defense  to  an  allegation  that 
he/she  unlawfully  used  a  controlled 
substance.  The  driver  would  have  to 
prove,  through  clear  and  convincing 
evidence,  that  his/her  use  of  the 
controlled  substance  was  as  prescribed 
by  the  licensed  medical  practitioner. 

The  motor  carrier,  MRO,  and  the 
driver  would  have  flexibility  in  applying 
this  provision.  For  example,  when  a 
driver  tests  positive  for  the  use  of 
controlled  substances,  a  driver  has  the 
burden  of  proof  to  document  the  use 
was  lawful.  The  motor  carrier  and  the 
MRO  may  accept  the  affirmative 
defense  and  allow  the  driver  to  continue 
to  operate,  or  request  the  opinion  of 
another  physician.  The  MRO  may 
provide  an  opportunity  for  a  driver  to 
discuss  a  positive  test  result  and  clarify 
if  a  prescribed  medication  was  involved. 
If  the  motor  carrier  elects  the  latter 
option  and  a  medical  dispute  follows, 
the  motor  carrier  or  the  driver  has  the 
option  of  bringing  the  question  of  the 
driver's  qualification  to  the  Office  of 
Motor  Carriers  for  resolution  through  49 
CFR  391.47,  Resolution  of  conflict  of 
medical  evaluation. 

The  FHWA  views  use  of  §  391.47  as  a 
last  resort  however,  and  believes  that 
the  motor  carrier,  the  hcensed  physician, 
and  the  driver  can  best  resolve  disputes 
regarding  a  positive  test  result  due  to 
the  use  of  prescribed  controlled 
substances.  The  final  decision  should  be 
based  on  whether  there  is  evidence  of 
abuse  of  the  medication  or  whether  the 
controlled  substance  causes  the  driver 
to  be  a  risk  while  operating  a 
commercial  motor  vehicle. 

The  FHWA  currently  prohibits  the  use 
of  methadone  by  interstate  commerce 
drivers.  Docket  comments  to  the 
ANPRM  of  May  13. 1986.  from  the  Legal 
Action  Center  of  New  York  requested 
that  we  allow  drivers  in  interstate 
commerce  to  use  prescribed  methadone. 
The  Center  stated  that  a  driver  on  a 
methadone  maintenance  program  is  a 
safe  driver  even  though  he/she  is  taking 
an  addictive  controlled  substance. 
Section  391.97(b)  (proposed 

§  382.203(b))  provides  that  nothing  in 
this  rule  restricts  a  motor  carrier  from 
requiring  a  driver  to  notify  the  motor 

carrier  of  therapeutic  drug  use  before 

driving. 


The  ATA  believes  that  the  FHWA 
should  require  a  driver  who  is  using 
prescription  medication  to  notify  the 
motor  carrier  before  driving  a 
commercial  motor  vehicle.  The  motor 
carrier  should  have  the  option  of  using  a 
driver,  depending  upon  the 
recommendation  of  a  medical  doctor, 
because  there  are  many  prescription 
drugs  that  are  subject  to  abuse  by 
drivers.  There  are  also  drugs  that  have 
side  effect  which  may  adversely  affect  a 
driver's  abihty  to  safely  operate  a 
commercial  vehicle.  The  ATA  believes 
that  owner-operators  and  casual  drivers 
should  be  required  to  give  advance 
notification  of  prescription  drug  use  to 
motor  carriers  prior  to  leasing  or 
working  for  such  carriers.  The  ATA 
believes  that  any  driver  who  is  not 
employed  by  a  motor  carrier,  or  who  is  a 
motor  carrier  and  who  is  using 
prescription  medication  should  be 
required  to  carry  a  letter  from  the  doctor 
who  prescribed  the  medication 
certifying  that  its  use  is  not  subject  to 
abuse  and  that  it  does  not  have  side 
effects  which  will  adversely  affect 
driving  abiUty.  If  the  foregoing 
procedures  are  adhered  to,  a  driver 
should  be  able  to  use  them  as  an 
affirmative  defense  against  a  positive 
drug  test.  The  ATA  continues  to  oppose 
the  use  of  methadone  by  drivers  and 
recommends  that  the  FHWA  should 
continue  its  prohibition  against 
methadone  usage. 

The  IBT  commented  that  the 
discussion  under  prescription 
medication  might  lead  many  drivers  and 
motor  carriers  to  the  erroneous 
conclusion  that  the  "defense"  that  a 
positive  drug  test  was  caused  by 
prescription  medication  will  normally 
involve  the  motor  carrier.  In  fact,  the 
usual  circumstance  will  be  that  the 
motor  carrier's  only  involvement  will  be 
through  the  Medical  Review  Officer 
(MRO).  Under  49  CFR  Part  40.  the 
section  dealing  with  review  for 
prescription  medication  states,  "If  the 
Medical  Review  Officer  determines 
there  is  a  legitimate  medical  explanation 
for  the  positive  test  result,  he  or  she 
shall  determine  that  the  result  is 
consistent  with  legal  drug  use  and  take 
no  further  action."  Hence,  the  IBT 
believes  that  the  question  of 
prescription  medication  is  one  that 
should,  in  most  cases,  be  resolved 
between  the  driver  and  his  MRO, 
without  company  officials  with 
personnel,  labor  relations,  or  operations 
responsibilities  ever  becoming  aware  of 
it.  Only  if  and  when  the  driver 
challenges  the  MRO's  decision  and 
resorts  either  to  the  §  391.47  appeals 
process  or  to  a  contractual  grievance 


procedure  will  nonmedical  personnel 
have  occasion  to  find  out  about  the 
medication  "defense." 

The  NPTA  supports  the  FHWA's 
proposal  to  give  drivers  the  opportimity 
to  assert  their  bona  fide  use  of 
prescription  drugs  as  an  affirmative 
defense.  The  FHWA  also  agree  with  the 
concern  raised  in  the  preamble  about 
the  possible  abuse  of  prescription  drugs. 
The  FHWA.  therefore,  supports 
requiring  drivers  to  "demonstrate 
through  clear  and  convincing  evidence" 
that  the  driver's  use  of  a  controlled 
substance  was  prescribed  by  a  licensed 
physician  "who  is  familiar  with  the 
driver's  medical  history  and  assigned 
duties."  The  FHWA  also  supports 
amending  the  proposed  rule  to  require 
that,  as  a  precondition  to  asserting  this 
defense,  dirivers  give  motor  carriers 
advance  notice  of  their  use  of  any 
prescription  drug  before  driving.  At  the 
same  time,  the  NPTA  also  recognizes 
that  there  may  be  instances  where 
providing  advance  notice  may  not 
always  be  possible.  They  recommend 
that  the  final  rule  should  also  make 
clear  that  if  a  driver  fails  to  provide  the 
carrier  with  the  required  notice,  but  later 
meets  the  requisite  evidentiary  burden, 
the  decision  on  whether  to  discipline  the 
driver  is  entirely  the  motor  carrier's. 

FHWA  Response:  The  FHWA  is 
sympathetic  to  the  concerns  raised  by 
these  commenters  on  this  issue,  but 
believes  that  §  391.97  (proposed 
§  382.203)  as  proposed  in  the  NPRM  is 
satisfactory.  An  MRO  should  make  a 
determination  if  there  was  a  legitimate 
explanation  for  a  positive  test  result  and 
that  the  result  is  consistent  with  legal 
drug  use  and  that  no  further  action  is 
necessary.  Most  cases  could  then  be 
resolved  between  the  driver  and  the 
MRO.  Motor  carriers,  at  their  option, 
may  require  drivers  to  provide  notice 
that  they  are  using  prescription  drugs 
prior  to  driving  and/or  testing. 

Who  Is  To  Be  Tested 

It  continues  to  be  the  FHWA's  belief 
that  the  driver  is  the  most  critical 
individual  involved  in  ensuring  the  safe 
operation  of  a  commercial  motor 
vehicle.  The  driver  is  responsible  for 
ensuring  the  vehicle  is  in  safe  operating 
condition  prior  to  its  operation,  during 
its  operation,  and  after  he/she  has 
finished  operating  the  vehicle.  It  is 
believed  that  a  person  tested  positive 
for  the  use  of  a  controlled  substance 
would  be  less  likely  to  ensure  that  the 
vehicle  is  in  safe  operating  condition  at 
any -given  time  during  which  the  driver 
is  on  duty. 

Other  occupations  within  the  motor 
carrier  industry,  most  notably 
mechanics  (i.e.,  mechanics,  mechanic 


helpers,  tire  changers,  etc.)  are  not 
covered  by  this  rule  due  to  the  difficulty 
in  identifying  those  persons,  especially 
those  who  do  not  work  for  a  motor 
carrier.  The  FHWA  believes  it  would  be 
very  difficult  to  identify  and  test,  in  a 
credible  manner,  all  the  individuals  who 
maintain  and/or  repair  commercial 
motor  vehicles.  This  final  rule,  however, 
does  not  prohibit  motor  carriers  from 
including  their  mechanics  or  other 
employees  in  the  program. 

The  FHWA  proposed  using  one  of  two 
definitions  to  regulate  motor  carriers 
and  drivers.  The  first  was  based  on  the 
definition  of  "commercial  motor 
vehicle"  contained  in  the  Motor  Carrier 
Safety  Act  of  1984  and  the  applicability 
provisions  specified  in  49  CFR  390.3, 
General  Applicability.  The  FHWA 
published  a  final  rule  regarding  the 
general  provisions  of  the  FMCSRs  on 
May  19. 1988  (53  FR  18042).  This 
definition  uses  a  gross  vehicle  weight 
rating  or  a  gross  vehicle  combination 
weight  rating  criterion  of  10,001  pounds 
or  more.  Both  definitions  also  include 
vehicles  designed  to  transport  16  or 
more  persons  and  all  vehicles 
transporting  placardable  quantities  of 
hazardous  materials.  The  second 
definition  is  based  on  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  which 
defines  "oommercial  motor  vehicle"  as  a 
motor  vehicle  having  a  gross  vehicle 
weight  rating  of  26,001  pounds  or  more. 
Section  390.3.  General  applicability, 
specifies  which  entities  are  subject  to 
FTMCSRs  and  which  entities  and 
operations  are  exempt  from  the 
FMCSRs.  Generally,  the  FMCSRs  are 
applicable  to  all  employees  and 
employers  who  transport  property  or 
passengers  in  interstate  commerce.  The 
exceptions  to  this  general  applicability 
are: 

(1)  All  school  bus  operations  as 
defined  in  §  390.5; 

(2)  Transportation  performed  by  the 
Federal  Government,  a  State,  or  any 
political  subdivision  of  a  State,  or  an 
agency  established  under  a  compact 
between  States  that  has  been  approved 
by  the  Congress  of  the  United  States. 

(3)  The  occasional  transportation  of 
personal  property  by  individuals  not  for 
compensation  nor  in  the  furtherance  of  a 
commercial  enterprise; 

(4)  The  transportation  of  human 
corpses  or  sick  and  injured  persons: 

(5)  The  operation  of  fire  trucks  and 
rescue  vehicles  while  involved  in 
emergency  and  related  operations; 

(6)  Any  "exempt  intracity  zone" 
operation,  as  defined  in  S  390.5,  if  a 
State  has  adopted  and  enforces  State 
laws  and  regulations,  compatible  with 
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the  rules  in  this  subchapter,  appUcable 
to  such  intracity  zone  operation;  and 

(7)  The  private  transportation  of 
passengers.  In  addition,  the  rules  in  Part 
391  (Qualifications  of  Drivers)  of  the 
FMCSRs  generally  do  not  apply  to  a 
farm  vehicle  driver.  The  farm  driver 
exemptions  found  in  391.2  and  391.67 
have  been  in  effect  since  December  22, 
1971.  and  were  issued  to  meet  specific, 
unique  transportation  needs  of  the 
country's  farm  community. 

Several  commenters  were  confused  as 
to  the  exact  applicability  of  the  rule. 
While  the  preamble  indicated  that  the 
rule  would  only  apply  to  those  drivers 
and  motor  carriers  that  were  subject  to 
the  FMCSRs,  the  proposed  regulatory 
language  did  not  make  this  distinction. 
Proposed  §  382.103  stated  the  proposed 
rule  would  apply  to  all  motor  carriers 
and  drivers  operating  in  interstate 
commerce.  Farmer-related 
organizations,  while  supporting  the 
NPRM,  recommended  that  farmers  be 
excluded  from  the  requirements.  The 
commenters  were  generally  supportive 
of  the  use  of  the  term  "commercial 
motor  vehicle"  as  it  is  used  in  §  390.5  of 
the  FMCSRs  (i.e.,  10,001  pounds  or 
more).  The  ATA  recommends  that  the 
26,000  pound  GVWR  threshold  be  used. 

FHWA  Response:  The  intent  of  the 
NPRM,  though  not  explicitly  stated  in 
the  regulatory  language,  was  to  have 
these  drug  testing  requirements  apply  to 
motor  carriers  and  drivers  who  are 
currently  subject  to  the  physical 
qualifications  requirements  of  49  CFR 
391.11(b)(6).  Since  this  rule  only 
addresses  qualification  standards  (as 
opposed  to  disqualification  standards), 
only  those  drivers  who  are  required  to 
be  physically  qualified  to  drive  are  to  be 
subject  to  this  rule.  Section  391.83 
(proposed  §  382.103)  has  been  changed 
to  reflect  this  intent.  The  rules  in  this 
Subpart  will  apply  to  any  person  who 
operates  a  commercial  motor  vehicle,  as 
denned  in  49  CFR  390.5  (except  the 
vehicle  size  criterion  is  26,001  pounds 
GVWR,  instead  of  10,001  pounds),  in 
interstate  commerce  that  is  subject  to 
the  driver  qualifications  of 
§  391.11(b)(6).  All  drivers  and  motor 
carriers  exempted  under  49  CFR  390.3 
(which  becomes  effective  November  15, 
1988)  and  §  391.2  are  not  subject  to  this 
rule. 

The  implementation  of  this  Subpart  is 
a  significant  undertaking  for  the  motor 
carrier  industry.  The  industry  will  need 
to  expend  a  high  level  of  administrative 
and  financial  resources  to  complete  the 
task.  The  FHWA  believes  that  the  initial 
implementation  of  this  rule  should 
concentrate,  as  in  the  Commercial 
Driver's  License  Program,  to  drivers  of 
vehicles  which  could  result  in  the 


greatest  benefits.  Since  the  fatality  rate 
for  vehicles  above  26,000  pounds  is 
significantly  greater  than  vehicles 
between  10,000  and  26,000  pounds,  the 
FHWA  has  applied  these  rules  at  this 
time  to  vehicles  with  a  GVWR  of  26,001 
pounds  and  above.  In  addition  to  the 
improved  administrative  costs  and 
improved  beneHt/cost  ratio,  limitation 
to  the  heavy  vehicles  will  also  reduce 
the  demand  to  create  consortiums  to 
facilitate  the  needs  of  the  anti-drug 
programs  for  small  carriers. 

"Hie  smaller  vehicles  are  also  typically 
dispatched  and  return  to  a  motor 
carrier's  place  of  business  on  a  daily 
basis.  Unlike  most  long  distance,  heavy 
truck  drivers,  the  operators  of  smaller 
vehicles  are  under  the  supervision  and 
observation  of  the  employer  to  a  larger 
degree.  Accordingly,  the  FHWA 
believes  that  the  drug  detection  training 
provided  to  motor  carrier  dispatchers 
and  supervisors  will  carry  over  to 
drivers  of  smaller  vehicles. 

The  FHWA  notes  that  it  is  developing 
an  NPRM  pertaining  to  the  private 
transportation  of  passengers  in 
interstate  commerce.  When  that  rule 
becomes  final,  certain  drivers  of  such 
vehicles  would  be  subject  to  the  drug 
testing  rules.  Similarly,  the  intracity 
exempt  (commercial)  zones  will  be 
eliminated  shortly  because  of  legislation 
expected  to  be  signed  by  the  President 
and  drivers  in  those  zones  will  be 
covered  by  this  rule. 

This  rule  is  not  applicable  with 
respect  to  any  person  for  whom 
compliance  with  this  part  would  violate 
the  domestic  laws  or  policies  of  another 
country.  See  discussion  under  section 
titled.  Conflict  with  Foreign  Laws. 

Effect  on  the  Motor  Carrier  Safety 
Assistance  Program 

As  noted  earlier,  this  final  rule  is 
codified  in  Part  391,  Qualifications  of 
Drivers  as  opposed  a  separate  section 
(Part  382)  as  proposed  in  the  NPRM.  The 
FHWA  does  not  intend  that  this  revision 
affect  intrastate  motor  carrier 
operations  in  anyway  or  Motor  Carrier 
Safety  Assistance  Program  funding  for 
any  State.  This  is  consistent  with  the 
proposed  applicability  section 
(I  382.103)  which  stated.  "This  part 
applies  to  motor  carriers  and  drivers 
operating  in  interstate  commerce." 

The  FHWA  intends,  however,  to 
investigate  in  a  separate  notice  of 
proposed  rulemaking,  the  inclusion  of 
intrastate  drivers  of  large  trucks  and 
other  vehicles  in  this  rule. 

Action  on  Receipt  of  Positive  Drug  Test 

The  IBT  believes  that  much  of  the 
FHWA's  discussion  in  the  preamble  to 
the  NPRM  under  this  heading,  including 


virtually  everything  described  in  the 
first  paragraph — except  for  the  last 
sentence  about  taking  "appropriate 
personnel  action" — falls  within  the 
purview  of  the  MRO  under  49  CFR  Part 
40.  This  is  one  of  the  many  specifics  that 
the  FHWA  incorporates  by  reference 
with  its  repeated  requirement  in 
Subparts  C.  D.  E.  and  F  of  the  NPRM 
that  a  motor  carrier  shall  require  its  drug 
testing  program  to  conform  with  49  CFR 
Part  40.  The  EBT  stated  that  the  FHWA 
should  take  care  not  to  leave  a  contrary 
impression  with  readers  of  the  Rnal  rule. 

FHWA  Response:  The  FHWA  agrees 
with  the  IBT  comment  and  affirmatively 
excludes  that  discussion  from  this  final 
rule. 

Notification  of  Test  Results  and 
Recordkeeping 

Notification:  Many  of  the  commenters 
opposed  the  proposed  requirement  that 
a  motor  carrier  must  notify  a  driver- 
applicant  of  the  results  of  a  controlled 
substance  test.  Their  rationale  was  that 
since  such  a  large  number  of  driver- 
appHcants  would  be  given  a  "pre- 
employment"  test,  it  would  be  unduly 
burdensome  to  impose  such  a 
requirement  on  the  industry. 

FHWA  Response:  The  FHWA 
beheves  these  concerns  are  valid  ones. 
However,  we  believe  that  the  driver- 
applicant  has  the  right  to  know  the 
results  of  such  a  test  if  the  driver- 
applicant  requests  such  information 
within  a  reasonable  period  of  time. 
Therefore,  the  FHWA  will  not  require  a 
motor  carrier  to  make  known  the  results 
of  a  "pre-employment"  drug  test  unless 
the  driver-appHcant  requests  such 
results  within  60  days  of  being  notified 
of  the  disposition  of  the  employment 
application.  Conversely,  the  results  of 
all  other  drug  tests  must  be  made  known 
to  a  motor  carrier  employee  any  time  the 
test  results  are  "positive."  The  employee 
must  be  informed  that  the  test  indicated 
"positive"  results  and  what  drug(s)  was 
discovered. 

Record  Retention:  The  FHWA  had 
proposed  that  controlled  substance  test 
results  be  retained  in  the  driver's 
qualification  file  for  a  period  of  3  years. 
Most  motor  carrier  commenters  agreed 
with  the  proposal  and  articulated  the 
belief  that  a  motor  carrier  will  establish 
procedures  to  safeguard  against 
unauthorized  release  much  the  same  as 
has  been  done  for  the  protection  of  other 
personnel  records.  The  ATA  generally 
agreed  with  the  retention  period  but 
contended  that  the  results  of  a 
controlled  substance  test  should  be 
retained  for  a  longer  period  of  time 
when  the  test  resulted  in  a  driver 
disqualification  for  a  period  of  1  year  or 


permanently.  The  IBT  also  agreed  with 
the  retention  period  and  went  farther 
when  it  stated:  "This  regulation  should 
further  stipulate  that  the  only  test 
results  in  those  files  must  be  whether 
the  outcome  was  reported  'negative'  or 
'positive'  by  the  [medical  review  officer] 
MRO.  Negative  test  results  should  only 
be  maintained  on  file  for  a  period  of  12 
months.  Underlying  laboratory  reports 
and  other  confidential  medical 
information  may  only  be  retained  in  the 
MRO's  files,  in  keeping  with  2.8  of  the 
HHS  Guidelines." 

FHWA  Response:  The  FHWA 
believes  that  the  test  results  of  any 
controlled  substance  test  should  be  kept 
confidential.  To  accomplish  this,  the 
motor  carrier  is  required  to  retain,  in  the 
driver's  qualification  file,  such 
information  that  will  indicate  only  the 
following: 

(1)  The  employee  submitted  to  a 
controlled  substance  test. 

(2)  The  date  of  such  test. 

(3)  The  identity  of  the  person  or  entity 
performing  the  test  and  who  is  the 
custodian  of  the  detailed  test  results. 

(4)  Whether  the  test  finding  was 
"positive"  or  "negative." 

The  medical  review  officer  (MRO) 
who  is  an  agent  for  the  motor  carrier  is 
required  to  be  the  sole  custodian  of  the 
individual  test  results.  We  believe  these 
retention  requirements  along  with  the 
access  requirements  discussed  below 
will  ensure  the  confidentialify  desired. 

Comment:  Access  to  Individual  Test 
Records  or  Test  Findings.  The  ATA 
expressed  concern  about  subsequent  or 
prospective  motor  carriers  being 
allowed  access  to  information  about 
controlled  substance  test  results.  It 
stated:  "Subsequent  or  prospective 
motor  carriers  must  be  allowed  access 
to  information  about  drug  test  results 
and  about  disqualification  for  drug  use 
or  this  whole  program  has  little 
meaning.  If  a  driver  knows  that 
subsequent  users  of  his/her  services  will 
not  be  told  about  positive  drug  tests  and 
disqualifications  then  the  deterrent 
value  of  the  tests  is  lost.  The  drug  user 
will  be  able  to  hop  from  one  job  to 
another  with  little  concern  about  the 
drug  use  being  detected  by  future  users 
of  his/her  service." 

The  IBT,  on  the  other  hand,  believes 
that  "a  testing  employer  [under]  no 
circimistances  should  be  permitted  to 
release  test  results  to  a  subsequent  or 
prospective  employer."  The  IBT 
continued  by  stating:  "The  results  will 
be  of  very  litUe  value  to  a  future 
employer.  If  the  testing  employer  has 
continuously  employed  an  individual  for 
a  period  of  time,  it  can  be  inferred  that 
the  individual  tested  negative  during 
that  time.  If  the  individual  has  tested 


positive  and  successfully  gone  through 
rehabilitation,  that  is  information  the 
prospective  employer  should  not  use  in 
making  an  employment  decision.  If  the 
individual  was  discharged  on  the  basis 
of  a  positive  test,  that  will  become 
immediately  apparent  to  the  prospective 
employer.  Furthermore,  the  pre- 
emplcyment-emplojTnent  drug  test 
renders  past  drug  test  history  of  little 
value." 

FHWA  Response:  As  stated  above, 
the  FHWA  believes  that  the  tept  results 
of  any  controlled  substance  test  should 
be  kept  confidential.  Therefore,  S  391.89 
prohibits  a  MRO  from  releasing  the 
confidential  information  in  the  MRO's 
possession  to  anyone  without  first 
obtaining  written  authorization  from  the 
affected  person  who  was  previously 
tested. 

Comment:  Maintenance  of  Summary 
Data.  Measuring  the  effectiveness  of  the 
controlled  substance  testing  program  is 
essential  to  the  success  of  any  drug  test 
program.  Tlie  IBT  asserts  that  the  best 
answer  lies  in  the  collection  of  aggregate 
data,  primarily  from  testing  laboratories. 
In  the  interest  of  reducing  the  reporting 
burden,  the  IBT  suggested  collecting  the 
desired  data  from  the  testing 
laboratories  in  lieu  of  the  motor  carrier. 
It  suggested  that  the  FHWA  require 
monthly  statistical  reports  to  be  filed  by 
the  testing  laboratories  since  monthly 
statistical  summaries  are  already 
required  by  the  Department  of  Health 
and  Human  Services  for  evaluating  the 
Federal  government's  drug  testing 
program. 

FHWA  Response:  The  FHWA  agrees 
that  the  collection  and  evaluation  of 
statistical  data  is  of  prime  importance. 
However,  such  a  requirement  as  that 
proposed  by  the  IBT  could  place  an 
unnecessary  burden  on  the  testing 
laboratories  and  could  require 
additional  government  expense  that 
cannot  be  cost  justified  at  this  time.  In 
an  effort  to  ensure  that  the  statistical 
data  is  available  when  needed,  i  391.87 
requires  that  each  motor  carrier  or 
consortium  collect  and  retain  specific 
information  in  its  files.  "Hie  FHWA  plans 
to  statistically  sample  the  available 
information  to  evaluate  the 
effectiveness  of  the  program. 
Additionally,  the  information  collected 
by  individual  motor  carriers  will  be 
reviewed  whenever  a  compliance 
review  is  performed  by  the  agency's 
field  staff. 

HHS  Guidelines 

In  the  notice  of  proposed  rulemaking 
for  the  rule,  the  FHWA  proposed  that  all 
drug  testing  take  place  in  accordance 
with  the  Mandatory  Guidelines  for 
Federal  Drug  Testing  Programs  of  the 


Department  of  Health  and  Human 
Services  (53  FR  11970;  April  11. 1988). 
These  guidelines  describe  the  collection 
and  testing  procedures  applicable  to  all 
drug  testing  in  the  Federal  government, 
and  they  include  safeguards  for  the 
accuracy  and  privacy  of  testing. 

The  Department  of  Transportation  has 
determined  that  certain  modifications  of 
the  HHS  Guidelines  are  appropriate  in 
the  context  of  this  and  other  DOT 
operating  administration  drag-free 
workplace  regulations.  The  result  is  that 
the  Office  of  the  Secretary  in  the 
Department  of  Transportation  is 
publishing  elsewhere  in  today's  Federal 
Register  an  Interim  Final  Rule  With 
Request  for  Comments  entitled, 
Procedures  for  Transportation 
Workplace  Drug  Testing  Programs,  that 
codifies  the  Department  of  Health  and 
Human  Service  Guidelines  for  drug 
testing  at  49  CFR  Part  40.  This  new  part 
sets  forth  requirements  for  such  things 
as  specimen  collection  procedures, 
laboratory  procedures,  quality 
assurance  and  certification  procedures. 
The  rule  will  provide  further  guidance 
on  how  this  rule  shall  be  implemented. 
These  DOT  Procedures  are  intended  to 
preserve,  to  the  greatest  extent 
practicable,  the  important  safeguards 
provided  by  the  HHS  Guidelines. 

Some  of  the  modifications  to  the  HHS 
Guidelines  are  editorial  in  nature  (for 
example,  references  to  responsibilities 
of  "agencies"  are  changed  to  references 
to  "employers").  Other  modifications  are 
intended  to  take  into  account 
differences  in  the  situations  of  Federal 
agencies  and  DOT  regulated  industries. 
For  example,  in  testing  at  remote  sites, 
DOT  required  industries  may  find  it 
necessary  to  conduct  some  kinds  of 
testing  in  medical  facilities  or  through 
use  of  mobile  units,  rather  than  the  more 
permanent  collection  sites  contemplated 
by  the  HHS  Guidelines.  It  may  not  be 
practicable  for  regulated  parties  to 
maintain  on-site  permanent  log  books. 
Consequently,  the  DOT  Procedures 
permit  alternative  collection  and 
recordkeeping  procedures  in  these 
circumstances. 

During  the  comment  period  on  this 
drug-free  workplace  program  rule  and 
those  proposed  by  other  operating 
administrations,  comments  were 
received  concerning  the  HHS 
Guidelines.  These  comments  will  be 
incorporated  in  the  docket  for  the  Office 
of  the  Secretary  (OST)  interim  final  rule 
creating  49  CFR  Part  40.  The  OST  will 
respond  to  those  comments,  as  well  as 
comments  received  during  the  comment 
period  for  Part  40,  in  its  notice  following 
the  end  of  that  comment  period. 
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The  FHWA  acknowledges  the 
comments  regarding  testing  for  drugs 
which  HHS  has  not  established  cutoff 
levels  and  which  are  not  included  in  the 
bimonthly  challenge  test  samples  which 
are  a  very  important  part  of  the  HHS 
laboratory  certification  program. 
However,  the  FHWA  believes  that 
testing  for  the  5  classes  of  drugs 
(marijuana,  cocaine,  opiates, 
phencyclidine  (PCP).  and 
amphetamines]  should  be  incorporated 
in  the  testing  requirements  for 
preemployment.  periodic,  post-accident, 
and  random.  However,  the  FHWA 
believes  that  testing  conducted  under 
"reasonable  cause"  should  involve  only 
those  controlled  substances  as 
addressed  in  49  CFR  Part  40. 

Section  391.81(b]  of  this  regulation 
provides  that  a  motor  carrier  may  test 
the  sample  obtained  under  this  rule  only 
for  the  drugs  required  or  specifically 
authorized  to  be  tested  under  this  rule. 
That  is.  a  motor  carrier  must  test  the 
sample  for  the  five  major  drugs  listed  in 
§  391.81(b).  Only  if,  in  the  context  of 
reasonable  cause  testing,  the  Federal 
Highway  Administrator  authorizes 
testing  for  additional  Drug  X  under  49 
CFR  Part  40  (an  approval  which  would 
be  granted  only  after  consultation  with 
the  Department  of  Health  and  Human 
Services,  and  only  on  the  basis  of  an 
HHS-established  testing  protocol  and 
positive  threshold]  may  the  motor 
carrier  also  test  the  sample  for  that  drug. 

Absent  such  an  approval,  if  the  motor 
carrier  wants  to  test,  in  addition,  for 
Drug  Y.  the  motor  carrier  must  obtain  a 
second  sample  from  the  driver.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  this  subpart.  The 
motor  carrier  must  base  its  request  for 
the  second  sample  on  whatever  other 
legal  authority  is  available,  since  the 
motor  carrier  cannot  rely  on  this  rule  as 
the  basis  for  the  request. 

Employee  Assistance  Programs  and 
Rehabilitation 

In  the  NPRM  the  FHWA  had  proposed 
several  alternatives  for  employee 
assistance  programs  and  rehabilitation. 
Under  the  first  three  options,  an 
employee  would  have  been  entitled  to 
enter  a  rehabilitation  program,  under 
circumstances  which  varied  by  option, 
and  the  employer  would  have  been 
required  to  hold  the  employee's  position 
open  while  the  employee  underwent 
rehabilitation. 

The  FHWA  was  encouraged  to  note 
that  many  of  the  commenters  indicated 
that  as  part  of  their  current  drug  testing 
programs  they  provide  the  opportunity 
for  rehabilitation  for  their  drivers.  While 
the  FHWA  realizes  that  the  practice  of 
providing  rehabilitation  or  drug  testing 


ia  not  universal  in  the  motor  carrier 
industry,  the  experiences  of  those  who 
do  provide  rehabilitation  and  drug 
testing  indicate  that  it  is  feasible. 

While  the  majority  of  the  commenters 
supported  rehabilitation  programs  for 
drug  users,  there  was  a  divergence  of 
views  on  the  criteria  for  providing 
rehabihtation  and  who  should  assume 
the  costs  of  such  a  program.  Related  to 
the  issue  of  rehabilitation  was  the 
provision  that  a  driver  be  provided  with 
employment  reinstatement  rights  at  the 
completion  of  a  rehabilitation  program 
and  a  negative  test  for  controlled 
substances.  Technical  concerns,  such  as 
assurances  that  the  driver  is  in  fact 
rehabilitated,  the  length  of  a 
rehabilitation  program  and  the 
procedures  to  assure  that  the  former 
drug  using  driver  continues  to  abstain 
from  drug  use  once  he/she  completes  a 
rehabihtation  program,  were  raised  by 
the  commenters. 

Those  commenters  representing  motor 
carriers  were  in  favor  of  leaving  the 
decision  to  provide  rehabilitation  and 
reemployment  rights  to  management- 
labor  negotiations.  These  commenters 
also  noted  that  they  do  not  believe  that 
the  FHWA  has  the  legal  authority  to 
require  motor  carriers  to  pay  for 
rehabilitation  programs  for  persons  who 
the  motor  carrier  decides  should  not  be 
conmiercial  motor  vehicle  drivers. 

Those  commenters  representing 
drivers  were  in  favor  of  motor  carrier 
sponsored  rehabilitation  programs.  They 
noted  that  those  drivers  found  to  be 
using  drugs  and  not  rehabilitated  would 
not  leave  the  motor  carrier  industry  but 
would  seek  employment  with  another 
motor  carrier.  They  believe  that  this 
would  just  transfer  the  drug  problem 
within  society,  not  reduce  it,  as  they 
contend  is  the  overall  goal  of  the 
FHWA's  anti-drug  rulemaking. 

FHWA  Response:  While  the  FHWA 
recognizes  the  significance  of  the 
arguments  raised  in  defense  of  broad 
rehabilitation  opportimities  and  job 
security  for  employees  who  use  drugs,  it 
is  important  to  emphasize  that  the 
FHWA's  primary  duty  is  to  consider  the 
adverse  safety  consequences 
surrounding  the  issue  of  drug  use  within 
the  motor  carrier  industry.  The  FHWA 
has  decided  that  motor  carriers  will  not 
be  required,  by  this  rule,  to  offer  an 
opportunity  for  rehabilitation  or  to 
provide  job  security  to  drivers  who  fail  a 
drug  test,  who  use  drxigs  on  the  job,  or 
who  voluntarily  come  forward  and 
request  rehabilitation. 

It  is  understood  that  broad 
rehabilitation  opportunities  and  job 
security  for  employees,  without  regard 
to  the  manner  of  detection  of  drug  use. 
may  help  those  drivers  who  are  unable 


to  help  themselves.  However,  the 
FHWA  believes  that  the  comprehensive 
testing  program  of  commercial  motor 
vehicle  drivers  combined  with  an 
employee  assistance  program  to  educate 
and  train  all  personnel,  is  the  most 
effective  approach  to  promote  safety 
and  will  reduce  drug  use  in  the  motor 
carrier  industry. 

Moreover,  the  FHWA  encourages 
motor  carriers  and  consortiums  to 
develop  their  own  policies  regarding 
rehabilitation.  This  rule  neither  prohibits 
a  motor  carrier  from  assigning  a  driver 
to  a  nondriving  duty  nor  requires  the 
driver  to  use  vacation  time,  sick  leave  or 
leave  without  pay  in  order  to 
accommodate  that  person's 
rehabilitation  activities.  Issues  such  as 
termination,  reassignment,  hiring  of 
temporary  drivers  to  fill  a  position,  or 
policies  regarding  a  driver's  absence 
from  a  position  are,  the  FHWA  believes, 
issues  that  are  appropriately  the  subject 
of  labor-management  negotiations  and 
are  not  issues  to  be  addressed  in  this 
rulemaking  action. 

The  FHWA  investigated  rehabilitation 
programs  and  found  that  the  least  time 
that  it  would  take  to  complete  a 
rehabilitation  program  would  be  28 
days.  It  would  probably  take  an 
additional  14  days  to  enroll  an 
individual  in  such  a  program.  This 
would  have  requried  an  employer  to 
keep  an  employee's  position  available 
for  a  minimum  of  42  days  for  a 
rehabilitation  program.  Thorough 
rehabilitation  programs  which  ended  an 
employee's  dependence  on  drugs  could 
take  much  longer.  There  did  not  seem  to 
be  a  means  to  implement  mandatory 
rehabilitation  without  the  FHWA  being 
involved  in  the  day-to-day  management 
of  the  motor  carrier.  Rehabilitation 
rights  also  diluted  the  deterrent  effect  of 
the  proposed  regulations. 

A  driver  with  a  drug  problem  must 
never  be  permitted  to  function  in  a 
position  where  his/her  actions  could 
affect  the  safe  operation  of  a 
commercial  motor  vehicle. 
Consequently,  rehabilitation  and 
employment  rights  for  employees  will 
not  be  mandated.  In  all  cases,  of  course, 
employers  would  be  free  to  offer 
rehabilitation.  This  provides  the  most 
flexibility  to  labor  and  management  to 
determine  the  need  for  and  shape  of  any 
rehabilitation  program.  It  also  provides 
a  deterrent  to  drug  use  and  thus,  may 
yield  large  benefits  with  low  costs. 

We  note  that  under  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986. 
drivers  are  disqualified  for  1  year  if  they 
are  convicted  of  operating  a  motor 
vehicle  under  the  influence  of  alcohol  or 
drugs.  However,  the  issue  of  being  under 


the  influence  of  a  drug  is  different  from 
simply  having  drugs  in  one's  system.  It 
is  to  the  latter,  stricter  standard  that  this 
rule  is  addressed. 

The  FHWA  is  concerned  about 
follow-up  testing  of  drivers  who  have 
completed  rehabilitation  after  testing 
positive  in  a  random  test.  The  FHWA 
believes  that  motor  carriers  should  have 
wide  latitude  in  postrehabilitation 
testing,  permitting  the  motor  carrier  to 
vary  the  frequency  and  duration  of  such 
testing  on  a  case-by-case  basis. 
Recommendations  on  an  adequate 
period  of  follow-up  random  testing  vary 
from  1  to  3  years.  Some  information 
reveals  that  3  to  4  tests  per  year  may  be 
sufficient.  Continuing  treating  and 
follow-up  testing  of  employees  returned 
to  driving  are  important  measures  from 
the  point  of  view  of  the  recovering 
substance  abuser  and  the  public  safety. 
Although  this  rule  does  not  require  that 
persons  testing  positive  be  afforded  the 
opportunity  for  rehabilitation,  it  is 
inevitable  that  many  will  be  offered  that 
opportunity,  particularly  many  testing 
positive  for  the  first  time.  The 
knowledge  that  a  follow-up  test  may  be 
required  can  assist  the  recovering  driver 
and  offer  important  assurance  from  the 
point  of  view  of  the  public  safety.  The 
final  rule  provides  that,  after  returning 
to  work,  a  recovering  driver  must 
continue  in  any  program  of  after-care 
required  by  the  EAP  counselor  and  be 
subject  to  follow-up  testing  for  not 
longer  than  60  months  after  return  to 
duty. 

An  Employee  Assistance  Program 
(EAP]  is  designed  to  help  employees 
solve  problems  and  provide  motor 
carriers  with  a  method  for  dealing  with 
driver  problems,  such  as  drugs.  An  EAP 
may  include  the  following  components: 

(a]  Employee  policy  and  procedures 
on  drug  use  based  on  a  motor  carrier's 
unique  needs,  organizational  structiu-e, 
and  goals  and  resources; 

(b]  Employee  communications  that 
include  ongoing  printed  educational 
materials  directed  at  both  drivers  and 
family  members; 

(c]  Training  of  supervisors;  and 

(d]  Evaluation  of  the  effectiveness  of 
the  EAP. 

The  FHWA  has  determined  that 
properly  managed  EAPs  benefit  both  the 
motor  carrier  and  the  driver.  All  motor 
carriers  shall  develop  EAPs  for  their 
employees.  Each  EAP  is  required  to 
have  an  educational  component  which 
would  minimally  have  display  and 
distribution  of  informational  material; 
display  and  distribution  of  a  community- 
service  hot-line  telephone  number  for 
driver  assistance  (if  one  is  available); 
and  display  and  distribution  of  the 
company  policy  regarding  drug  use  by 


drivers.  Additionally,  each  EAP  of  a 
motor  carrier  would  be  required  to 
provide  training  for  drivers  and 
supervisory  personnel.  The  training 
would  minimally  require  the  following 
elements:  The  effects  and  consequences 
of  drug  use  on  personal  health,  safety, 
and  work  environment;  the 
manifestations  and  behavioral  causes 
that  may  indicate  drug  use  and  abuse; 
and  documentation  of  training  given  to 
drivers  and  motor  carrier's  supervisory 
personnel.  An  EAP  training  program  for 
drivers  and  supervisory  personnel 
would  consist  of  at  least  60  minutes 
training  for  every  driver  and  supervisor. 

Motor  carriers  will  be  required  to 
appoint  or  designate  a  Medical  Review 
Officer  (MRO).  The  MRO  will  perform 
several  functions,  including  review  of 
the  results  of  the  motor  carrier's  drug 
testing  program;  interpretation  of  each 
confirmed  positive  test  result;  provide 
an  opportunity  for  a  driver  to  discuss  a 
positive  test  result  with  the  MRO;  and 
evaluation  of  an  individual  in 
conjunction  with  a  rehabilitation 
program,  if  the  motor  carrier  voluntarily 
implements  one.  This  rule  requires  that 
an  MRO  be  a  licensed  doctor  of 
medicine  or  osteopathy.  The  MRO  could 
be  a  currently  employed  company 
physician  or  could  be  a  private 
physician  who  performs  MRO  service 
for  the  motor  carrier  on  a  contractual 
basis. 

The  FHWA  recognizes  that  not  all 
motor  carriers  have  the  fiscal  resources 
to  implement  a  "company"  EAP. 
However,  a  motor  carrier  has  a 
responsibility,  both  to  its  drivers  and  the 
public,  to  provide  an  environment  where 
safety  is  not  jeopardized  by  drug  use.  It 
is  suggested  that  a  motor  carrier  provide 
EAP  services  through  one  of  the 
following  means: 

(a)  Motor  carrier  operated  EAP; 

(b)  Contractor/consortium 
arrangement; 

(c)  Arrangements  with  local 
community  service  organizations;  or 

(d)  Other  workable  alternatives  which 
provide  an  equivalent  level  of  service. 

The  FHWA  believes  that  a  long-term, 
will-run  EAP  will  pay  for  itself  over  time 
in  lower  costs  for  health  care, 
absenteeism,  accidents,  and  worker 
compensation.  A  large  motor  carrier 
may  find  that  an  internal  program 
utilizing  the  services  of  fellow  drivers  is 
most  economical  as  well  as  effective. 
Some  motor  carriers  may  have  access  to 
programs  nm  by  community  service 
agencies  which  are  made  available  at 
little  or  no  cost.  Labor  unions  may  also 
provide  programs.  Counseling  services 
may  also  be  available  as  part  of  a 
driver's  medical  insurance  plan. 
Companies  should  investigate  the 


facilities  and  services  available  to  them 
and  their  drivers  and  the  benefit  of 
establishing  internal  programs 
consistent  with  the  size  and  scope  of 
their  operation. 

Summary  of  Economic  Analysis 

This  is  a  summary  of  the  industry  cost 
impact  and  benefit  evaluation  for  the 
regulatory  changes  implemented  in  this 
rulemaking  on  drug  testing  programs  for 
commercial  motor  vehicle  operators. 
Testing  under  these  rules  would  be 
conducted  prior  to  employment, 
periodically,  randomly,  after  a 
reportable  accident  and  upon 
reasonable  cause. 

The  rules  are  needed  to  prohibit 
absolutely  the  presence  of  a  prohibited 
drug  in  a  driver's  system  at  any  time. 
The  rules  are  intended  to  ensure  a  drug- 
free  highway  environment  and  to 
eliminate  drug  abuse  in  the  commercial 
motor  carrier  industry. 

The  assumptions  and  cost  factors 
used  in  preparing  the  economic  impact 
estimates  of  the  changes  have  been 
developed  by  the  FHWA.  Cost  data 
were  furnished  by  motor  carriers,  motor 
carrier  industry  associations,  drug 
testing  laboratories,  and  trade 
publications.  These  estimates  of  cost 
impact  include  revisions  based  on  public 
comment  and  other  information  that 
became  available. 

This  rule  will  affect  up  to 
approximately  200,000  interstate  motor 
carriers  and  about  3  million  commercial 
motor  vehicle  drivers.  These  entities  will 
incur  additional  costs  because  they  will 
be  required  to  comply  with  the  proposed 
antidrug  programs  specified  in  this  rule. 
The  FHWA  believes  that  three  major 
benefits  will  accrue  from  this 
rulemaking.  First,  there  will  be  benefits 
due  to  the  prevention  of  fatalities, 
personal  injuries,  and  property  loss 
resulting  from  accidents  attributed  to 
neglect  or  error  on  the  part  of 
commercial  motor  vehicle  operators 
whose  judgment  or  motor  skills  were 
impaired  by  the  use  of  illicit  substances. 
Second,  benefits  will  accrue  to  motor 
carriers  and  drivers  from  the  reduction 
in  pilferage,  absenteeism,  medical  and 
insurance  costs,  and  improved  general 
safety  and  productivity  in  the  work 
place. 

Third,  the  reduction  of  drug  abuse  in  a 
vital  and  socially  important  industry 
such  as  the  commercial  motor  carrier 
industry  would  represent  a  broad  public 
benefit. 

Those  commenting  on  the  economic 
analysis  of  the  NPRM  generally 
indicated  that  the  unit  costs  assumed  by 
the  FHWA  were  too  low  and  that  not  all 
the  costs  were  analyzed.  In  addition,  the 
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IBT  questioned  tiie  basis  for  some  of  the 
assumptions  used  in  the  analysis.  The 
FHWA  has  revised  the  analyns  to 
include  additional  administrative  costs 
(from  $10  to  $35)  in  response  to  the 
comments  that  the  costs  associated  with 
the  MRO  to  review  positive  test  results 
and  the  recordkeepuig  costs  were  not 
included.  The  FHWA  also  raised  the 
unit  costs  of  the  screen  and  confirmation 
test  from  $15  to  $25  and  from  $25  to  $35. 
respectively. 

The  NPRM  included  analyses  of 
random  testing  rates  of  12.5%  and  125?6. 
As  noted  in  this  rule,  the  FHWA  is 
requiring  a  testing  rate  of  5G%  phased  in 
over  a  two  year  period.  The  deterrent 
rates  have  been  adjusted  to  reflect  this 
testing  rate.  This  analysis  uses  deterrent 
rates  of  50  and  70  percent.  The 
implementation  schedule  included  in 
this  rule  is  not  reflected  in  this  analysis. 

Based  on  the  revisions  noted  above, 
as  wen  as  the  26.001  pound  GVWR 
threshold,  the  FHWA  estimated  that  the 
costs  (net  present  value)  associated  with 
this  rule  using  option  4  proposed  in  the 
NPRM  is  $1.77  billion  and  the  benefit  is 
$8.14  billion  for  a  benefit/cost  ratio  of 
4.60. 

This  cost-benefit  analysis  did  not 
attempt  to  estimate  the  benefits  of 
increased  productivity,  lower  worker's 
compensation  claims,  and  reduced 
insurance  rates  that  a  drug-free  driver 
work  force  would  provide  to  their 
employers  and  society-at-large.  It  is 
reasonable  to  assume  that  adding  the 
value  of  these  more  pervasive  benefits 
to  the  annual  cost  savings  of  avoided 
accidents  would  significantly  offset 
some  of  the  costs  of  a  drug  testing 
program  for  interstate  or  foreign 
commercial  motor  vehicle  operators. 

Because  the  impact  of  this  proposal 
will  resuh  in  an  annual  effect  on  the 
economy  of  over  $100  million,  the 
FHWA  has  determined  that  this 
document  is  a  major  rule  under 
Executive  Order  12291.  Pursoant  to 
Executive  Order  12498,  this  rulemaking 
action  has  been  included  on  the 
Reg\ilatory  Program  for  significant 
rulemaking  actions.  A  regulatory 
evaluation  and  regulatory  flexibihty 
analysis  have  been  prepared  and  are 
available  for  review  in  the  public 
docket 

The  impacts  of  this  proposed 
regulation  on  small  entities  are 
discussed  in  the  regulatory  flexibility 
analysts.  A  significant  part  of  the  motor 
carrier  industry  and  other  employers 
covered  by  the  Act  are  made  up  of  small 
firms,  from  one-person,  one-truck 
operations  of  some  owner-operators,  to 
the  thousands  of  small  fleet  operators 
throughout  the  country.  For  this  reason, 
the  benefit  and  cost  considerations 


described  in  the  regulatory  evaluation/ 
regulatory  flexibflity  analysis  as 
applicable  to  employers  and  the  motor 
carrier  industry  in  general,  are  equally 
applicable  to  the  small  entity  component 
of  the  industry. 

The  FHWA  estimates  that  this  final 
rule  will  increase  the  information 
collection  and  paperwork  requirements 
for  motor  carriers.  In  anticipation  of  this, 
the  FHWA  has  submitted,  to  the  Office 
of  Management  and  Budget  (OMB)  in  a 
revision  to  their  revised  fiscal  year  1988 
information  collection  budget,  an 
estimate  of  the  burden  hours  associated 
with  this  rule.  FHWA  will  sobmit  for 
OMB  appjroval  any  information 
collection  requirements.  Comments  on 
the  paperwork  burdens  should  be 
submitted  to  the  Office  of  Management 
and  Budget.  Attention  of  Mr.  Gary 
Waxman. 

Federalism  Assessment 

In  the  NPRM.  the  FHWA  asserted 
that.  "Nothing  in  this  document  directly 
preempts  any  State  larw  or  regnlatioiL" 
53  FR  22282.  This  statement  was  based 
on  incon^vlete  information.  As  stated 
further  in  the  NPRM.  "The  FMCSRs 
establish  minimum  safety  regulations 
which,  at  the  present  time,  may  be 
supplemented  by  the  States,  except  for 
the  adoption  of  inconsJstevt 
regulations. "  Id.  (emphasis  supplied). 

As  pointed  out  by  some  commenters, 
several  States  have  recently  adopted 
laws  or  regulations  which  limit  the 
ability  of  employers  to  drug  test 
employees.  The  FHWA  is  aware  that  at 
least  nine  States  and  the  Gty  of  San 
Francisco  have  adopted  Laws  or 
ordinances  which  prohibit  certain  forms 
of  testing  or  otherwise  limit  the  ability 
of  employers  to  conduct  employee  drug 
testing.  These  laws,  regulations,  or 
ordinances,  to  the  extent  that  they 
would  preclude  motor  carriers  from 
complying  with  the  requirements  of  the 
FMCSRs,  as  amended  by  this  final  rule, 
are  preempted  by  these  Federal 
regiilations. 

Federal  regulations  have  the  same 
preemptive  effect  as  Federal  statutes. 
Wood  V.  General  Motors  Corp.,  673  F. 
Supp.  1108, 1113  (D.  Mass.  1987),  citing 
Fidelity  Federal  Savings  &  Loan  Ass'n  v. 
De  La  Cuesta.  458  U.S.  141, 153, 102  S. 
Ct.  3014. 3022  (1982).  Federal  preemption 
of  State  laws  and  regulations  may  take 
place  in  several  ways.  (For  an  excellent 
discussion  of  preemption  see  Wood  v. 
General  Motors  Corp.,  supra,  at  1112).  In 
our  view,  the  Federal  laws  under  which 
the  FKtCSRs  were  originally  issued  (now 
codified  at  49  U.S.C.  3102)  and  recently 
repromulgated  (49  U.SX1 2505J,  while 
not  occupying  the  fidd  of  interstate 
motor  carrier  safety  so  as  to  totally 


displace  State  regutetion  [but  see,  49 
U.S.C.  app.  2507,  Review  and 
Preemption  of  State  Regulations),  clearly 
establish,  at  a  minimum,  that  State  laws 
or  regulations  which  actually  conflict 
with  Federal  law  are  preempted.  See 
Silkwood  V.  Kerr-McGee  Corp.,  464  U.S. 
238.  249. 104  S.  CX.  615.  621  (1984). 

The  FHWA  and  its  predecessor,  the 
Interstate  Commerce  Commission,  have 
long  believed  that  the  FMCSRs  preempt 
inconsistent  State  laws  and  regulations, 
to  the  extent  that  such  State  laws  or 
regulations  conflict  with  the  Federal 
regulations.  See,  e.g..  Buck  v.  Califoraia, 
343  U.S.  99, 101-102,  72  S.  CL  502.  504 
(1952).  Accordingly,  the  FMCSRs  have 
long  provided  that,  "Except  as  otherwise 
specifically  indicated.  Parts  390  through 
397  of  this  subchapter  are  not  intended 
to  preclude  States  or  subdivisions 
thereof  from  establishing  or  enforcing 
State  or  local  laws  relating  to  safety,  the 
compliance  with  which  would  not 
prevent  full  compliance  with  these 
regulations  by  the  person  subject 
thereto.  "49  CFR  390J0  (1987)  (supplied). 
As  part  of  its  repromulgation  of  the 
FMCSRs,  the  FHWA  recently  issued  a 
final  rule  to,  among  other  things, 
renumber  this  section  and  amend  it  by 
striking  the  reference  therein  to  "Parts 
390  through  397"  and  by  substituting 
therefor  "subchapter  B."  53  FR  18042. 
18055  (to  be  codified  at  49  CFR  390.9 
(effecUve  November  15. 1988)}.  This 
change  recognizes  that  other  Parts  of 
title  49  of  the  Code  of  Federal 
Regulations  have  been  issued  under  the 
authority  of  the  Federal  motor  carrier 
safety  laws  referred  to  above,  and  with 
the  same  preemptive  effect.  The  drug 
testing  provisions  adopted  today  are 
incorporated  in  Subchapter  B  of  title  ^ 
of  the  Code  of  Federal  Regulations,  and 
have  the  same  preemptive  effect. 

The  ATA  made  two  recommendations 
with  respect  to  tha  preemption  issue. 
First,  it  reconunended  that  the  agency 
amend  proposed  S  382.101(b)  to 
expres^y  provide  that  "No  State  may 
adopt,  maintain  or  enforce  any  law  or 
regulation  which  actually  conflicts  with 
or  stands  as  an  obstacle  to  the 
accomplishment  of  the  full  purposes  and 
objectives  of  the  regulations  of  this 
part."  ATA  comments  of  September  12, 
1988.  at  60.  The  FHWA  declines  to 
accept  this  recommendation  because  it 
believes  it  to  be  mrnecessary  for  two 
reasons.  First,  the  agency  believes  it  is 
unnecessary  at  this  time  to  affirmatively 
declare  that  no  State  may  adopt  such  a 
law  or  regulation.  States  which  have 
adopted  these  provisions  have  done  so 
with  more  than  motor  carriers  in  mind. 
Accordingly,  to  the  extent  their  laws 
apply  to  others  not  covered  by  these 
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rules,  they  remain  unaffected  by  these 
rules.  Second,  the  FHWA  further 
believes  that  its  preemption  conclusion 
outlined  above  is  expressly  stated  in 
Part  390  of  the  FMCSRs  as  discussed 
above,  and  that  it  is  not  necessary  to 
restate  this  conclusion.  We  believe  that 
the  amendments  made  today  coupled 
with  the  amendments  which  are 
effective  on  November  15, 1988,  make 
this  more  clear  than  was  the  case  at  the 
time  of  the  NPRM.  This  rule  does  not  in 
any  way  preempt  State  or  local  law 
enforcement  officials  from  requesting 
urine  or  blood  samples  from  commercial 
motor  vehicle  drivers. 

The  second  recommendation  made  by 
the  ATA  was  to  revise  proposed 
§  382.101(c)  to  specifically  allow  motor 
carriers  to  adopt  more  stringent 
regulations.  The  FHWA  believes  that 
this  change  is  unnecessary  since 
§  391.1(b)  of  the  FMCSRs  already  states 
that  nothing  in  these  regulations 
prevents  a  motor  carrier  from  imposing 
more  stringent  or  additional 
qualification  requirements  and 
examinations.  49  CFR  391.1(b)  (1987).  On 
May  19, 1988,  the  FHWA  published  a 
final  rule  that  becomes  effective  on 
November  15, 1988,  and  which  would 
strike  §  391.1(b)  and,  in  its  place,  adopt 
a  new  §  390.3(d)  which  provides  that, 
"Nothing  in  Subchapter  B  of  this  chapter 
shall  be  construed  to  prohibit  an 
employer  from  requiring  and  enforcing 
more  stringent  believes  that  this  would 
permit  motor  carriers  to  impose 
reasonable  additional  qualification 
requirements  and  examinations  for  their 
drivers. 

The  FHWA  has  carefully  assessed 
this  rule  under  the  principles  and 
criteria  of  the  President's  Executive 
Order  on  Federalism  (E.0. 12612. 
October  28, 1987).  For  the  reasons  stated 
above  and  in  the  preamble  to  the  NPRM, 
the  FHWA  beUeves  that  the  problem  of 
drug  abuse,  as  it  affects  motor  carrier 
safety,  is  one  of  national  scope  justifying 
Federal  action.  The  agency  believes  that 
the  limited  preemptive  effect  of  its 
adoption  of  this  rule,  as  discussed 
above,  is  in  strict  adherence  to 
constitutional  principles  and  expressly 
supported  by  statutory  authority. 
Section  206  of  the  Motor  Carrier  Safety 
Act  of  1984  expressly  directs  that 
"minimum  Federal  safety  standards  for 
commercial  motor  vehicles  *  *  *  (be 
established  to)  *  *  *  ensure  that—*  *  * 
commercial  motor  vehicles  are  safely 
maintained,  equipped,  loaded,  and 
operated,  *  *  *  (and)  the  physical 
condition  of  operators  of  conunercial 
motor  vehicles  is  adequate  to  enable 
them  to  operate  such  vehicles  safely 
*  •  V"  49  U.S.C.  app.  2505(a).  Thus,  the 


FHWA  concludes  that  this  statute 
expressly  authorizes  the  issuance  of 
preemptive  regulations.  The  FHWA 
further  believes  that  the  preemption 
which  will  occur  is  the  minimum 
necessary  to  ensure  the  achievement  of 
a  primary  objective  of  the  Motor  Carrier 
Safety  Act  of  1984,  i.e.,  to  promote  the 
safe  operation  of  commercial  motor 
vehicles. 

List  of  Subjects  in  49  CFR  Part  391  and 
394 

Controlled  substances.  Highways  and 
roads.  Highway  safety,  Motor  carriers. 
Motor  vehicle  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Issued  on  November  14, 1988. 
Robert  E.  Fanis, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Title  49,  Code  of 
Federal  Regulations,  Subtitle  B,  Chapter 
III,  Part  391  by  adding  a  new  Subpart  H 
by  revising  certain  sections  of  the  Part, 
and  by  amending  Part  394  as  set  forth 
below. 

PART  391— [AMENDED] 

1.  The  authority  citation  for  Part  391 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  2505;  49  U.S.C. 
504  and  3102;  49  CFR  1.48. 

2.  Part  391  is  amended  by  adding 
Subpart  H  to  read  as  follows: 

Subpart  H— Controlled  Substance 
Testing 

Sec. 

391.81    Purpose  and  scope. 

391.83    Applicability. 

391.85    Deftnitions. 

391.87    Notification  of  test  results  and 

recordkeeping. 
391.89    Access  to  individual  test  results  or 

test  findings. 
391.93    Implementation  schedule. 
391.95    Drug  use  prohibitions. 
391.97    Prescribed  drugs. 
391.99    Reasonable  cause  testing 

requirements. 
391.101    Reasonable  cause  testing 

procedures. 
391.103    Pre-employment  testing 

requirements. 
391.105    Biennial  testing  requirements. 
391.107    Pre-employment  and  Biennial 

testing  procedures. 
3P1.109    Random  testing  requirements. 
391.111    Random  testing  procedures. 
391.113    Post-accident  testing  requirements. 
391.115    Post-accident  testing  procedures. 
391.117    Disqualiflcation. 
391.119    Employee  Assistance  Program 

(EAP). 
391.121    EAP  training  program. 
391.123    After-care  monitoring. 


S  391.81    Purpose  and  scop*. 

(a)  The  purpose  of  this  subpart  is  to 
reduce  highway  accidents  that  result 
from  driver  use  of  controlled  substances, 
thereby  reducing  fatalities,  injuries,  and 
property  damage. 

(b)  This  subpart  prescribes  minimum 
Federal  safety  standards  to  detect  and 
deter  the  use  of  controlled  substances  as 
defined  in  49  CFR  Part  40  (marijuana, 
cocaine,  opiates,  amphetamines  and 
phencyclidine  (PCP)). 

(c)  As  part  of  reasonable  cause  drug 
testing  programs  established  pursuant  to 
this  subpart,  motor  carriers  may  test  for 
drugs  in  addition  to  those  specified  in 
this  part  only  with  approval  granted  by 
the  Federal  Highway  Administrator 
under  49  CFR  Part  40  and  for  substances 
for  which  the  Department  of  Health  and 
Himian  Services  has  estabUshed  an 
approved  testing  protocol  and  positive 
threshold. 

S  391.83    AppUcaMUty. 

(a)  This  subpart  applies  to  motor 
carriers  and  persons  who  operate  a 
commercial  motor  vehicle  as  defined  in 
this  subpart  in  interstate  commerce  and 
are  subject  to  the  driver  qualification 
requirements  of  Part  391  of  this 
subchapter. 

(b)  This  subpart  shall  not  apply  to  any 
person  for  whom  compliance  with  this 
subpart  would  violate  the  domestic  laws 
or  policies  of  another  country. 

(c)  This  subpart  is  not  effective  until 
January  1, 1990,  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  this  subpart 
raises  questions  of  compatibility  with 
that  country's  domestic  laws  or  policies. 
On  or  before  December  1, 1989,  the 
Administrator  shall  issue  any  necessary 
amendment  resolving  the  applicability 
of  this  subpart  to  such  person  on  and 
after  January  1, 1990. 

S  391.85    Definitions. 

As  used  in  this  subpart — 

"Collection  site"  means  a  place  where 
individuals  present  themselves  for  the 
purpose  of  providing  body  fluid  or  tissue 
samples  to  be  analyzed  for  specified 
controlled  substances.  The  site  must 
possess  all  necessary  personnel, 
materials,  equipment,  facilities,  and 
supervision  to  provide  for  the  collection, 
seciuity,  temporary  storage,  and 
transportation  or  shipment  of  the 
samples  to  a  laboratory. 

"Commercial  motor  vehicle  "  means 
any  self-propelled  or  towed  vehicle  used 
on  public  highways  in  interstate 
commerce  to  fransport  passengers  or 
property  when: 

(a)  The  vehicle  has  a  gross  vehicle 
weight  rating  or  gross  combination 
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weight  rating  of  28,001  or  more  pounds; 
or 

(b)  The  vehicle  is  designed  to 
transport  more  than  15  passengers, 
including  the  driver,  or 

(c)  The  vehicle  is  used  in  tfie 
transportation  of  hazardoos  materials  in 
a  qaantity  requiring  placarding  under 
regulations  issued  by  the  Secretary 
under  the  Hazardous  Materials 
Transportation  Act  [49  U.S.C.  App. 
1801-1813). 

"Controlled  substance"  has  the 
meaning  assigned  by  21  U.S.C.  802  and 
includes  all  substances  Hsted  on 
Schedules  I  through  V  as  they  may  be 
revised  from  time  to  time  (21  CFR  1308). 

"^Drivers  subject  to  testing" means 
employee  drivers  and  contract  drivers 
under  contract  for  90  days  or  more  in 
any  period  of  365  days. 

"Drug"  means  any  substance  (other 
than  alcohol)  that  is  a  controlled 
substance  as  defined  in  this  section  and 
49  CFR  Part  40. 

"FHWA  "  means  the  Federal  Highway 
Administrabon,  U.S.  Department  of 
Transportation. 

"Interstate  commerce" means  trade, 
traffic,  or  transportation  in  the  United 
States  which  is  between  a  place  in  a 
State  and  a  place  outside  of  such  State 
(including  a  place  outside  of  the  United 
States)  or  is  between  two  places  in  a 
State  through  another  State  or  a  place 
outside  of  the  United  States. 

"Medical  practitioner"  means  a 
licensed  doctor  of  medicine  (MD)  or 
osteopathy  (OO)  or  a  doctor  of  dental 
surgery  (DDS)  authorized  to  practice  by 
the  State  in  which  the  person  practices. 

"Medical  Review  Officer"  means  a 
licensed  doctor  of  medicine  or 
osteopathy  with  knowledge  of  drug 
abuse  disorders  that  is  employed  or 
used  by  a  motor  carrier  to  conduct  drug 
testing  in  accordance  with  this  part 

"Motor  carrier"  means  a  for-hire 
motor  carrier  or  a  private  motor  carrier 
of  property.  The  term  "motor  carrier" 
includes  a  motor  carrier's  agents, 
officers  and  representatives  as  well  as 
employees  responsible  for  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers  and  employees 
concerned  with  the  installation, 
inspection,  and  maintenance  of  motor 
vehicle  equipment  and/or  accessories. 
For  purposes  of  subchapter  B,  the 
defmition  of  "motor  carrier"  includes 
the  terms  "employer"  and  "exempt 
motor  carrier. " 

"Random  selection  process"  means 
that  drug  tests  are  unannounced;  that 
every  driver,  of  a  motor  carrier,  subject 
to  test-testa  conducted  annually  shaQ 
equal  or  exceed  fifty  percent  (50%)  of  the 
total  number  of  drivers  subject  to  testing 
of  a  motor  carrier. 


"Reasonable  arose  "noeans  that  the 
motor  carrier  beheves  the  actions  or 
appearance  or  conduct  oi  a  commercial 
motor  vdiide  driver,  on  duty  as  defined 
in  §  395.2  of  this  subtiiapter.  are 
indicative  of  the  use  of  a  controlled 
substance. 

§  391.r7    Notiflcatlon  of  test  resuRa  and 
recordlWflpino. 

(a)  A  motor  carrier  shall  notify  its 
driver  or  driver-apphcant  of  the  results 
of  a  controlled  substance  test  conducted 
under  this  subpart. 

(b)  A  motor  carrier  shall  notify — 

(1)  A  driver-applicant  of  the  results  of 
a  pre-employment  controlled  substance 
test  conducted  imder  this  subpart 
provided  the  driver-appHcant  requests 
such  results  within  60  days  of  being 
notified  of  the  disposition  of  the 
employment  application;  or 

(2)  A  driver  of  the  results  of  a 
periodic  random,  or  post-accident 
controlled  substance  test  conducted 
under  this  subpart  provided  the  results 
were  positive.  The  driver  most  also  be 
advised  what  drug  was  discovered. 

(c)  A  motor  carrier  shall  ensure  that 
all  records  related  to  the  administration 
and  results  of  the  drug  testing  program 
for  its  drivers  subject  to  the  testing 
requirements  are  maintained  for  a 
minimum  period  of  5  years  except  that 
individual  negative  test  results  shall  be 
maintained  for  a  minimum  of  12  months. 

(d)  A  medical  review  officer  shall  be 
the  sole  custodian  of  individuals  test 
results.  The  medical  review  officer  shall 
retain  the  reports  of  individual  test 
results  for  a  minimum  of  5  jrears. 

(e)  A  motor  carrier  shall  retain  in  the 
employee's  qualification  file  such 
information  that  will  indicate  only  the 
following: 

(1)  The  employee  submitted  to  a 
controlled  substaiuie  test. 

(2)  The  date  of  such  test. 

(3)  The  location  of  such  test. 

(4)  The  identity  of  the  person  or  entity 
performing  the  test. 

(5)  Whether  the  test  finding  was 
"positive"  or  "subnegative." 

(f)  A  motor  carrier  shall  produce  upon 
demand  and  shall  permit  the 
Administrator  to  examine  all  records 
related  to  the  administration  and  results 
of  controlled  substance  testing 
performed  under  this  part 

(g)  A  motor  carrier  shall  maintain  an 
annual  (calendar  year)  summary  of  die 
records  related  to  the  administration 
and  results  of  the  controlled  substance 
testing  program  performed  under  this 
subpart.  This  summary  shall  include,  at 
a  minimum: 

(1)  The  total  number  of  controlled 
substance  tests  administered; 


(2)  The  number  of  ocHitrolled 
substance  tests  adBDUsteied  in  each 
category  (i.e..  preqnabfication,  periodic, 
reasonable  cause,  and  random); 

(3)  The  total  maobet  of  mdhriduals 
who  did  not  pass  a  controlled  substance 
test; 

(4)  The  toted  number  of  individuals 
who  did  not  pass  a  cootrolled  substance 
test  by  testily  category; 

(5)  The  disposition  of  each  indivichial 
who  did  not  pass  a  controlled  substance 
test; 

(6)  The  number  of  controlled 
substances  tests  performed  by  a 
laboratory  that  indicated  evidence  of  a 
prohibited  controlled  substance  or 
metabolite  in  the  screening  test  in  a 
sufficient  cpiantity  to  warrant  a 
confirmatory  test 

(7)  The  number  of  controlled 
substance  tests  perfbrmed  by  a 
laboratory  that  indicated  evidence  of  a 
prohibited  controlled  substance  or 
metabolite  in  the  confirmatory  test  in  a 
sufficient  quantity  to  be  reported  as  a 
"positive"  findii^  to  the  medical  review 
officer  and 

(8)  The  number  of  controlled 
substance  tests  that  were  performed  by 
a  laboratory  that  imficated  evidence  of  a 
prohibited  controlled  substance  or 
metabolite  in  the  confirmatory  test  in  a 
sufficient  quantity  to  be  reported  as  a 
"positive"  finding  by  substance  category 
(e.g..  marijuana,  cocaine,  opium,  PGP,  or 
amphetamine). 


§391.89    AccMB to Individysilaat resuKs 
orteatflmUnoa. 

(a)  No  person  may  obtain  the 
individual  tests  results  retained  by  a 
medical  review  oBicet,  and  no  medical 
review  officer  shall  release  the 
individual  test  results  of  any  employee 
to  any  person,  without  first  obtaining 
written  authorization  from  &e  tested 
employee.  Nothing  in  this  paragraph 
shall  prohibit  a  medical  review  officer 
from  releasing,  to  the  employing  motor 
carrier,  the  information  delineated  in 

§  391.87(e)  of  this  subpart 

(b)  No  person  may  obtain  the 
information  delineated  in  S  391.87(e)  of 
this  part  and  retained  by  a  antor 
carrier,  and  no  motor  carrier  shall 
release  such  infomatioo  about  any 
employee  or  previous  eatployee,  withost 
first  obtaining  wriitten  anthoiization 
from  the  tested  employee. 

S  391.93    Implementation  schMula. 

(a)  This  rule  is  effective  Decfflibcr  21. 
1988. 

(b)  Motor  carriers  with  SO  or  more 
"drivers  subject  to  testing"  are  requited 
to  implement  a  controlled  substance 
testing  program  which  meets  the 


provision  of  this  Part  by  December  21. 
1989,  for  those  drivers. 

(c)  All  motor  carriers  with  less  than  50 
"drivers  subject  to  testing"  are  required 
to  implement  a  controlled  substance 
testing  program  which  meets  the 
provisions  of  this  subpart  by  December 
21, 1990,  for  all  drivers. 

(d)  During  the  first  12  months 
following  the  insititution  of  random  drug 
testing  pursuant  to  this  rule,  a  motor 
carrier  shall  meet  the  following 
conditions: 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period; 

(2)  The  last  test  collection  during  the 
year  is  conducted  at  an  annualized  rate 
of  50  percent;  and 

(3)  The  total  number  of  tests 
conducted  during  the  12  months  is  equal 
to  at  least  25  percent  of  the  drivers 
subject  to  testing. 

S  391.95    Drug  uaa  proMWtioiM. 

(a)  No  driver  shall  be  on  duty,  as 
defined  in  9  396.2  of  this  subchapter,  if 
the  driver  uses  any  controlled 
substances,  except  as  provided  in 

§  391.97  of  this  part. 

(b)  No  driver  shall  be  on  duty,  as 
defined  in  S  395.2  of  this  subchapter,  if 
the  driver  tests  positive  for  use  of 
controlled  substances,  except  as 
provided  in  §  391.97  of  this  part 

(c)  A  person  who  tests  positive  for  the 
use  of  a  controlled  substance,  as  defined 
in  49  CFR  Part  40,  is  medically 
unqualified  to  operate  a  commercial 
motor  vehicle. 

(d)  A  person  who  refuses  to  be  tested 
under  provisions  of  this  subpart  shall 
not  be  permitted  to  operate  a 
commercial  motor  vehicle.  Such  refusal 
shall  be  treated  as  a  positive  test  and 
subject  the  driver  to  the  restrictions 
contained  in  paragraph  (c)  of  this 
section. 

§391.97    Prescribed  dniga. 

(a)  Affirmative  defense.  Any  driver 
who  is  alleged  to  have  violated  §  391.95 
of  this  subpart  shall  have  available  as 
an  affirmative  defense,  to  be  proven  by 
the  driver  through  clear  and  convincing 
evidence,  that  his/her  use  of  a 
controlled  substance  (except  for 
methadone)  was  prescribed  by  a 
licensed  medical  practitioner  who  is 
familiar  with  the  driver's  medical 
history  and  assigned  duties.  The  MRO 
may  provide  an  opportimity  for  a  driver 
to  discuss  a  positive  test  result  and 
clarify  if  a  prescribed  medication  was 
involved. 

(b)  The  rules  in  this  subpart  do  not 
prohibit  a  motor  carrier  from  requiring  a 
driver  to  notify  the  motor  carrier  of 
thereapeutic  drug  use. 


§391.9» 

requlremanta. 

(a)  A  motor  carriw  shall  require  a 
driver  to  be  tested,  upon  reasonable 
cause,  for  the  use  of  controlled 
substances. 

(b)  A  driver  shall  submit  to  testing, 
upon  reasonable  cause,  for  the  use  of 
controlled  substances  when  requested 
to  do  so  by  the  employing  motor  carrier. 

(c)  The  conduct  must  be  witnessed  by 
at  least  two  supervisors,  if  at  all 
feasible.  If  only  one  supervisor  is 
available,  only  one  supervisor  need 
witness  the  conduct.  'The  witnesses  must 
have  received  training  in  the  detection 
of  probable  drug  use  by  observing  a 
person's  behavior. 

(d)  The  documentation  of  the  driver's 
conduct  shall  be  prepared  and  signed  by 
the  witnesses  within  24  hours  of  the 
observed  behavior  or  before  the  results 
of  the  tests  are  released,  whichever  is 
earlier. 

§  391.101    Reasonable  cause  testing 
procedures. 

(a)  A  motor  carrier  shall  ensure  that 
the  driver  is  transported  immediately  to 
a  collection  site  for  the  collection  of  a 
urine  sample. 

(b)  A  motor  carrier  shall  ensure  that 
the  controlled  substance  testing 
performed  under  paragraph  (a)  of  this 
section  conforms  with  49  CFR  Part  40. 

§  391.103    Pi*-«mploynMnt  tasting 
requirements. 

(a)  A  motor  carrier  shall  require  a 
driver-applicant  who  the  motor  carrier 
intends  to  hire  or  use  to  be  tested  for  the 
use  of  controlled  substances  as  a 
prequalification  condition. 

(b)  A  driver-applicant  shall  submit  to 
controlled  substance  testing  as  a 
prequalification  condition. 

(c)  Prior  to  collection  of  a  urine 
sample  under  §  391.107  of  this  subpart  a 
driver-apphcant  shall  be  notified  that 
the  sample  will  be  tested  for  the 
presence  of  controlled  substances. 

(d)  Exception.  (1)  A  motor  carrier  may 
use  a  driver  who  is  a  regularly  employed 
driver  of  another  motor  carrier  without 
complying  with  paragraph  (a)  of  this 
section,  if  the  driver  meets  the 
requirement  of  §  391. 65  of  this 
subchapter. 

(2)  A  motor  carrier  may  use  a  driver 
who  is  not  employed  and  tested  by  the 
motor  carrier  provided  the  motor  carrier 
assures  itself  that  the  driver  participates 
in  a  controlled  substance  testing 
program  which  meets  the  requirements 
of  this  subpart.  A  motor  carrier  who 
uses  a  driver  more  than  once  a  year  may 
assure  itself  once  every  6  months.  The 
motor  carrier's  assurance  shall,  as  a 
minimum,  consist  of  contacting  the 


controlled  substance  testing  program 
entity  prior  to  using  the  driver  and 
obtaining  the  following  information:    < 

(i)  Name  and  address  of  the  program. 

(ii)  Verification  that  the  driver 
participates  in  the  program. 

(iii)  Verification  that  program 
conforms  to  the  49  CFR  Part  40. 

(iv)  Verification  that  driver  is 
qualified  under  the  rules  of  this  subpart. 

(v)  The  date  the  driver  was  last  tested 
for  controlled  substances. 

(3)  The  motor  carrier  who  exercises 
paragraph  (d)(2)  of  this  section  shall 
include  the  information  obtained  from 
the  controlled  substance  testing 
programs  in  §  391.103(d)  separately  from 
the  motor  carrier's  own  anti-drug 
program. 

(4)  The  motor  carrier  shall  retain  the 
information  required  in  §  391.103(d)  in 
the  driver's  qualification  file  as  required 
under  §  391.51  of  this  subchapter. 

§391.105    Btamial  (parfodk:)  tasting 
re<)uirsfiMfitSb 

(a)  A  motor  carrier  shall  require  a 
driver  to  be  tested  once  under  the 
requirements  of  this  section  for  the  use 
of  controlled  substances  during  the  first 
medical  examination  of  the  driver  after 
implementation  of  the  drug  testing 
program. 

(b)  Exception.  A  motor  carrier  may 
use  a  driver  who  participates  in  a  drug 
testing  program  of  another  motor  carrier 
or  controlled  substance  test  consortium. 

(c)  A  motor  carrier  may  discontinue 
periodic  testing  after  the  first  calendar 
year  when  the  motor  carrier  has 
implemented  its  random  drug  testing 
program  according  to  the 
implementation  schedule  and,  therefore, 
is  testing  50  percent  of  drivers  subject  to 
testing  under  its  random  drug  testing 
program. 

§391.107    Pre-employment  and  Mennlal 
testing  procedures. 

(a)  The  sample  shall  consist  of  a  urine 
specimen. 

(b)  A  motor  carrier  shall  ensure  its 
controlled  substance  testing  program 
conforms  with  49  CFR  Part  40. 

§  391.109    Random  testing  i  eiiulrenwnta. 

(a)  A  motor  carrier  shall  use  a  random 
selection  process  to  select  and  request  a 
driver  to  be  tested  for  the  use  of 
controlled  substances. 

(b)  A  driver  shall  submit  to  controlled 
substance  testing  when  selected  by  a 
random  selection  process  used  by  a 
motor  carrier. 

§391.111    Random  testing procedursa. 

(a)  The  sample  shall  consist  of  a  urine 
specimen. 
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(b)  A  motor  carrier  shall  ensure  its 
drug  testing  program  conforms  with  the 
49  CFR  Part  40. 

§  391.1 13    Post-accident  testing 
requirements. 

(a)  A  driver  shall  provide  a  urine 
specimen  to  be  tested  for  the  use  of 
controlled  substances  as  soon  as 
possible  after  a  reportable  accident  but 
in  no  case  later  than  32  hours  after  the 
accident. 

(b)  A  driver  who  is  seriously  injured 
and  cannot  provide  a  specimen  at  the 
time  of  the  accident  shall  provide  the 
necessary  authorization  for  obtaining 
hospital  reports  and  other  documents 
that  would  indicate  whether  there  were 
any  controlled  substances  in  his/her 
system. 

§  39 1 . 1 1 5    Post-accident  testing 
procedures. 

(a)  The  sample  shall  consist  of  a  urine 
specimen. 

(b)  A  driver  shall  ensure  that  the 
specimen  is  forwarded  and  processed 
by  a  laboratory  which  conforms  with  the 
49  CFR  Part  40  Guidelines. 

§  39 1 . 1 1 7    Disqualification. 

(a)  Disqualification  for  refusal.  Except 
for  a  driver  who  meets  the  conditions  of 
§  391.113(b),  a  driver  shall  be 
disqualified  by  issuance  of  a  letter  of 
disquahfication  for  a  period  of  1  year 
following  a  refusal  to  give  a  urine 
sample  when  the  driver  has  been 
involved  in  a  fatal  accident. 

(b)  Disqualification  for  use  of 
controlled  substances. 

A  driver  shall  be  disqualified  by 
issuance  of  a  letter  of  disqualification 
for  a  period  of  1  year  for  a  positive  test 
of  controlled  substance  use  when  the 
driver  has  been  involved  in  a  fatal 
accident. 

§  391.1 19    Employee  Assistance  Program 
(EAP). 

(a)  Every  motor  carrier  shall  establish 
an  EAP  program.  The  EAP  program 
shall,  as  a  minimum,  include — 

(1)  An  educational  and  training 
component  for  drivers  which  addresses 
controlled  substances: 

(2)  An  education  and  training 
component  for  supervisory  personnel 
which  addresses  controlled  substances; 
and 

(3)  A  written  statement,  on  file  and 
available  for  inspection,  at  the  motor 
carrier's  principal  place  of  business, 
outlining  the  motor  carrier's  EAP. 

§  391.121    EAP  training  program. 

(a)  Each  EAP  shall  consist  of  an 
effective  training  program  for  the  motor 
carrier's  supervisory  personnel  and  all 
drivers. 


(b)  The  training  program  must  include 
at  least  the  following  elements: 

(1)  The  effects  and  consequences  of 
controlled  substance  use  on  personal 
health,  safety,  and  the  work 
environment; 

(2)  The  manifestations  and  behavioral 
causes  that  may  indicate  controlled 
substance  use  or  abuse:  and 

(3)  Documentation  of  training  given  to 
drivers  and  motor  carrier  supervisory 
personnel. 

(d)  EAP  training  programs  for  all 
drivers  and  supervisory  persormel  must 
consist  of  at  least  60  minutes  of  training. 

§  39 1 . 1 23    After-care  monitoring. 

After  returning  to  work,  drivers  who 
test  positive  must  continue  in  any  after- 
care program  and  be  subject  to  follow- 
up  testing  for  not  longer  than  60  months 
folowing  return  to  work. 

3.  In  §  391.41,  paragraph  (b)(12)  is 
revised  to  read  as  follows; 

§  39lUl    Physical  qualifications  for 
drivers. 

***** 

(b)  •  •  * 

(12)  Does  not  use  a  Schedule  I  drug  or 
other  substance  identified  in  Appendix 
D  to  this  subchapter,*  an  amphetamine, 
a  narcotic,  or  any  other  habit-forming 
drug;  meets  the  requirements  of  Subpart 
H;and 

***** 

4.  In  §  391.43,  paragraph  (c),  a  new 
instructional  paragraph  is  added  after 
the  paragraph  headed  Diabetes  and  in 
paragraph  (e)  the  first  paragraph  of  the 
Medical  Examiner's  Certificate  is 
revised  to  include  controlled  substance 
testing  to  read  as  follows: 

§  391.43    Medical  examination;  certificate 
of  physical  examination. 

***** 

(c)  *  *  * 

Instructions  for  Performing  and  Recording 
Physical  Examinations 

***** 

Controlled  Substance  Testing.  Testing 
procedures  and  requirements  as  contained  in 
Subpart  H,  Controlled  Substance  Testing. 

***** 

Medical  Examiner's  Certificate 

I  certify  that  I  have  examined  (driver's 
name  (print))  in  accordance  with  the  Federal 
Motor  Carrier  Safety  Regulations  (49  CFR 
391.41  through  391.49)  and  with  knowledge  of 
his/her  duties,  I  find  him/her  qualified  under 
the  regulations  including  the  requirement  for 
controlled  substance  testing  as  required  by 
Subpart  H  of  49  CFR  Part  391. 


'  A  copy  of  the  Schedule  I  drugs  and  other 
substances  may  be  obtained  by  writing  to  the 
Director,  Office  of  Motor  Carrier  Standards, 
Washington.  DC  20590,  or  to  any  Regional  Office  of 
Motor  Carrier  and  Highway  Safety  of  the  Federal 
Highway  Administration  at  the  address  given  in 
S  390.27  of  this  subchapter. 


PART  394— [AMENDED] 

5.  The  authority  citation  for  Part  394 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C. 
504  and  3102;  49  CFR  1.48. 

6.  In  §  394.7,  a  new  paragraph  (b)(ll) 
is  added  and  reads  as  follows: 

§  394.7    Immediate  notification  of  fatal 
accidents. 

***** 

(b)  *  *  * 

(11)  The  results  of  a  drug  test 
performed  in  accordance  with  §  391.113 
of  this  chapter. 

***** 

7.  In  §  394.9,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  394.9    Reporting  of  accidents. 

***** 

(b)  The  motor  carrier  must  fill  in  the 
report  form  in  accordance  with  the 
instructions  in  S  394.20,  completely  and 
accurately  with  the  most  reliable 
information  available  to  it  at  the  time 
the  report  is  filed.  Controlled  substance 
testing,  if  performed,  shall  be  noted 
under  item  number  27  of  S  394.20(a)  and 
under  item  number  28  of  S  394.20(b). 
***** 

8.  In  §  394.20,  item  27  of  paragraph  (a) 
and  item  28  of  paragraph  (b)  are  revised 
to  include  information  concerning 
controlled  substance  testing  and  reads 
as  follows: 

§  394.20    Instruction  for  preparing  accident 
reports. 

(a)  *  *  * 

Item  27:  An  account  of  the  accident 
containing  the  most  reliable  information  to 
which  the  motor  carrier  has  access  at  the 
time  of  reporting,  sufficiently  detailed  and 
complete  to  convey  an  imderstanding  of  his/ 
her  version  of  the  accident  shall  be  entered 
under  this  item.  This  accoimt  should  be 
continued  on  an  extra  sheet  of  paper  if  more 
space  is  needed.  Either  on  the  form  or  a 
separate  sheet  of  paper,  indicate  whether  a 
test  for  controlled  substances  was  performed, 
the  type  of  test  performed,  and  the  results  of 
the  test. 
*         *         •         »         • 

(b)  *  *  * 

Item  28:  An  account  of  the  accident 
containing  the  most  reliable  information  to 
which  the  motor  carrier  has  access  at  the 
time  of  reporting,  sufficiently  detailed  and 
complete  to  convey  an  understanding  of  his 
version  of  the  accident  shall  be  entered  under 
this  item.  This  accoimt  should  be  continued 
on  an  extra  sheet  of  paper  if  more  space  is 
needed.  Either  on  the  form  or  a  separate 
sheet  of  paper,  indicate  whether  a  test  for 
controlled  substances  was  performed,  the 
t>'pe  of  test  performed,  and  the  results  of  the 
test. 
***** 

[FR  Doc.  88-26613  Filed  11-15-88;  3:53  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  653 

[Docltet  No.  as-F] 
RIN  2132-AA33 

Control  of  Drug  Use  In  Mass 
Transportation  Operations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 
ACTION:  Final  Rule. 

SUMMARY:  This  final  rule  sets  forth 
regulations  to  require  recipients  of 
Federal  financial  assistance  from 
UMTA,  and  operators  for  such 
recipients,  to  have  an  anti-drug  program 
for  employees  who  perform  sensitive 
safety  functions.  The  required  anti-drug 
program  would  include  testing  an 
employee  for  drugs  prior  to  employment, 
after  an  accident,  when  there  is 
reasonable  cause,  randomly,  and  before 
returning  to  duty  to  perform  sensitive 
safety  functions  after  a  positive  drug 
test.  This  rule  is  necessary  to  prohibit  an 
employee  from  performing  sensitive 
safety  functions  while  the  employee  has 
a  prohibited  drug  or  the  metabolites  of  a 
prohibited  drug  in  his  or  her  system. 
This  rule  is  intended  to  ensure  a  drug- 
.  free  transit  workforce  and  to  eliminate 
drug  use  and  abuse  in  the  public  transit 
industry. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  December  21. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Duff,  Assistant  Chief  Counsel  for 
Legislation  and  Regulations.  Office  of 
the  Chief  Counsel,  (202)  366-4011;  or 
Franz  Gimmler,  Deputy  Associate 
Administrator  for  Safety,  Office  of 
Technical  Assistance  and  Safety,  (202) 
366-2896;  Urban  Mass  Transportation 
Administration,  400  Seventh  Street,  SW.. 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  Because 
of  the  length  of  this  preamble,  the 
following  outline  of  the  regulation's 
introductory  material  is  provided. 

I.  Discussion 

A.  Background 

B.  Existing  Programs 

C.  Summary  of  Final  Rule 

D.  General  Overview  of  Comments 

E.  Issues  Raised  in  Comments 

1.  Pre-employment  testing 

2.  Post-accident  testing 

3.  Testing  based  on  reasonable  cause 
testing 

4.  Random  testing 

5.  Return  to  duty  testing 

6.  Rehabilitation 

7.  Education  and  training  programs 

8.  DHHS  Guidelines 


9.  Medical  Review  Officer 

10.  Confidentiality 

11.  Recordkeeping  and  reporting 

12.  Small  operators 

13.  Covered  employees 

14.  Private  operators 

15.  Alcohol 

16.  Period  for  implementation 

F.  Legal  Concerns  Raised  in  Comments 

1.  Constitutionality 

2.  Statutory  basis  for  the  rule 

3.  Preemption  of  state  and  local  law 

4.  Effect  on  other  federal  regulations 

G.  Section  by  Section  Analysis 
H.  Availability  of  Final  Rule 

n.  Economic  Analysis 

A.  Summary 

B.  Costs 

C.  Benefits 

in.  Regulatory  Impacts 

A.  Departmental  Significance 

B.  Executive  Order  12291 

C.  Executive  Order  12612— Federalism 

Assessment 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

IV.  List  of  Subjects  in  49  CFR  Part  653 

V.  New  49  CFR  Part  653 
I.  Discussion 

A.  Background 

On  July  8, 1988.  the  Urban  Mass 
Transportation  Administration  (UMTA) 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (53  FR  25910) 
entitled  "Control  of  Drug  Use  in  Mass 
Transportation  Operations."  The  NPRM 
invited  comment  from  the  public  on  the 
proposed  regulation  which  would 
require  recipients  of  Federal  transit 
funding  to  have  a  comprehensive  anti- 
drug program.  UMTA  provided  a  60  day 
comment  period  and  received  over  170 
comments  on  the  regulation  proposed  in 
the  NPRM. 

In  addition  to  receiving  written 
comments  on  the  regulation  proposed  in 
the  NPRM,  UMTA  held  four  public 
hearings  across  the  country.  These 
hearings  were  held  on  July  22. 1988,  in 
Washington,  DC,  on  July  25, 1988.  in 
New  York  City,  on  August  1. 1988,  in 
Chicago,  Illinois,  and  on  August  31, 1988. 
in  Los  Angeles,  California.  Each  hearing 
was  recorded  by  a  court  reporter  and 
the  transcript  of  each  hearing  and  any 
statements  or  other  material  submitted 
to  the  hearing  officer  during  the  hearing 
is  in  the  public  docket  to  this  rule. 
Statements  made  and  any  material 
submitted  at  the  hearings  were 
considered  in  developing  this  final  rule. 

B.  Existing  Programs 

In  the  NPRM  for  this  rulemaking. 
UMTA  noted,  at  some  length,  a  number 
of  statistics  regarding  drug  use  in 
America,  the  effect  of  drug  use  on 


individuals  and  on  safety,  scientific  data 
and  epidemiological  studies  regarding 
drug  use,  and  the  perceived  dangers  of 
drugs  in  transportation  generally  and 
transit  in  particular.  UMTA  will  not 
repeat  that  information  in  this  text,  but 
rather  notes  that  nothing  was  submitted 
in  the  docket  to  refute  that  information, 
and  UMTA  incorporates  that 
background  information  into  this 
document  by  reference. 

In  light  of  that  background 
information,  it  is  the  goal  of  the 
Secretary  of  Transportation  to  achieve  a 
drug-free  transportation  workforce.  In 
order  to  ensure  that  transit  safety  is  not 
compromised  by  a  failure  to  detect  drug 
user  in  the  transit  industry.  UMTA 
believes  that  it  is  appropriate  and 
necessary  to  establish  a  comprehensive 
anti-drug  program  at  this  time.  UMTA's 
commitment  to  a  drug-free  workforce 
also  applies  to  its  own  employees.  In 
June  of  1987.  the  Secretary  of 
Transportation  implemented  the 
Department  of  Transportation's  anti- 
drug program  and  in  September  of  1987. 
the  Department  began  drug  testing  of 
employees  performing  sensitive  safety 
or  security-related  functions. 

UMTA  is  aware  that  a  growing 
number  of  operators  in  the  transit 
industry  also  are  attempting  to  achieve 
a  drug-free  workforce  and  that  the  idea 
of  a  comprehensive  anti-drug  program  is 
not  a  novel  concept  in  the  transit 
industry.  As  part  of  their  comments  to 
the  NPRM.  many  transit  operators  noted 
that  they  have  already  implemented 
drug  testing  and  employee  assistance 
programs.  For  example,  the  Chicago 
Transit  Authority  (CTA)  has  had  a 
comprehensive  anti-drug  program  since 
1976,  and  an  employee  assistance 
program  in  place  since  1974.  CTA 
employees  are  given  annual  physical 
exams  to  check  their  fitness  for  duty, 
including  drug  testing.  The  current  drug 
testing  and  rehabilitation  program  at 
CTA  is  a  cooperative  effort  between 
CTA  management  and  unions.  The 
guidelines  and  procedures  for  drug 
control  are  part  of  a  union  contract  and 
apply  to  all  CTA  employees.  CTA 
considers  its  standards  for  testing  and 
rehabilitation  to  be  among  the  highest  in 
the  transit  industry. 

The  York  Area  "Transportation 
Authority  (YATA)  is  another  transit 
agency  with  a  well  established  drug 
testing  program,  involving  pre- 
employment  testing,  annual  screening, 
and  reasonable  cause  testing.  Although 
YATA  is  a  small  transit  agency,  it  has 
effectively  administered  both  a  drug 
testing  and  an  employee  assistance 
program  for  several  years.  YATA's  drug 
testing  procedures  are  governed  by 


labor  agreements  and  the  employee 
assistance  program  is  operated  dirough 
a  local  contractor.  Currently,  YATA 
does  not  randomly  test,  but  is 
considering  the  feasibility  of  instituting 
such  a  procedure. 

The  Minneapolis-St.  Paul 
Metropolitan  Transit  Commission 
(MTC)  shares  UMTA's  concern  about 
drug  abuse  in  the  mass  transit  industry. 
The  MTC  implemented  an  alcohol  and 
substance  abuse  policy  on  March  5. 
1987.  and  it  includes  one  of  the  most 
comprehensive  drug  and  alcohol  testing 
policies  in  the  transit  industry.  All  MTC 
employees  and  job  applicants  are 
subject  to  drug  testing  under  this  policy. 
Specifically.  MTC's  policy  prohibits  the 
use.  sale  or  possession  of  drugs  or 
alcohol  during  work  hours  or  on  MTC 
property.  Employees  violating  this 
policy  are  subject  to  disciplinary  action 
up  to  and  including  discharge.  'The 
policy  provides  for  pre-employment  drug 
testing  and  testing  for  probable  cause. 
State  law  requires  post-incident  testing 
when  a  fatahty  has  occurred. 
Additionally.  MTC's  employee 
assistance  program  includes 
rehabilitation  for  first  time  offenders. 
Although  MTC's  alcohol  and  substance 
abuse  policy  does  not  provide  for  the 
random  testing  of  MTC  employees,  it  is 
permissible  to  do  random  testing  of 
safety  sensitive  employees  under  State 
law. 

The  Washington  Metropolitan  Area 
Transit  Authority  (WMATA)  efforts  to 
provide  a  drug  free  work  place  include 
an  extensive  Substance  Abuse  Policy 
and  Employee  Assistance  Program 
dating  back  to  1984.  WMATA's  drug 
prevention  strategies  consist  of 
education,  awareness,  drug  testing,  and 
rehabilitation.  The  drug  testing  rules 
apply  to  all  WMATA  employees.  Pre- 
employment  drug  tests  are  given  to 
applicants  for  bus  operators  and  transit 
police,  while  post-incident  testing  is 
heavily  oriented  towards  incidents 
involving  vehicles.  WMATA  is 
conducting  reasonable  cause  drug 
testing.  The  established  employee 
assistance  program  works  to  identify 
troubled  employees  and  assist  them  in 
seeking  rehabilitation. 

The  American  Public  Transportation 
Association  (APTA)  shares  the  opinion 
of  UMTA  that  drug  abuse  has  become  a 
major  social  problem  and  supports  the 
Department  of  Transportation's  goal  of 
providing  a  drug  free  transportation 
environment.  According  to  a  survey 
conducted  by  APTA  in  1986.  of  member 
transit  systems,  more  than  75  percent  of 
those  responding  had  written  rules  and 
policies  addressing  drug  and  alcohol 
abuse  by  employees.  Specifically.  60 


percent  of  the  transit  systems  (large  bus 
and  rail  systems)  responding,  had 
employee  assistance  programs  in 
operation  that  they  feel  are  working 
effectively.  These  programs  have  the 
strong  support  of  labor  and 
management,  as  well  as  the 
communities  in  which  these  transit 
systems  operate. 

UMTA's  conclusion  that  it  is  justified 
in  requiring  all  Federally  assisted  public 
transit  operations  to  implement  a 
comprehensive  anti-drug  program  to 
ensure  the  safety  of  the  transit  riding 
public  follows  from  the  growing  problem 
of  drugs  in  society  and  the  transit 
industry's  own  recognition  of  a  problem 
and  its  attempts  to  address  the  problem. 

C.  Summary  of  Final  Rule 

This  final  rule  requires  UMTA 
recipients,  as  a  condition  to  their  recipt 
of  Federal  funds,  to  have  an  anti-drug 
program  that  meets  certain  requirements 
for  sensitive  safety  employees.  An  anti- 
drug program  must  provide  for  the 
following  kinds  of  drug  testing:  pre- 
employment,  reasonable  cause,  post- 
accident,  return  to  duty,  and  random.  All 
drug  testing  must  be  done  in  accordance 
with  the  Department  of  Transportation's 
regulations  at  49  CFR  Part  40,  by  a 
laboratory  site  certified  to  do  drug 
testing  for  Federal  agencies  by  the 
Department  of  Health  and  Human 
Services.  Additionally,  an  anti-drug 
program  must  have  an  employee 
education  and  training  program  which 
provides  information  about  the  effects  of 
drug  use  and  the  detection  of  drug  use. 
The  final  rule  does  not  require  any 
rehabilitation,  though  UMTA  strongly 
encourages  recipients  to  provide  it. 

UMTA  is  preparing  detailed 
implementation  guidelines  to  assist 
recipients  and  their  operators  in 
carrying  out  this  final  rule.  The 
implementation  guidelines  will  include 
references  to  resources  available  to 
recipients  regarding  employee 
assistance  programs,  including 
rehabilitation. 

This  final  rule  applies  to  recipients  of 
Federal  financial  assistance  from  UMTA 
under  section  3.  9.  and  18  of  the  Urban 
Mass  Transportation  Act  of  1964.  as 
amended,  and  to  recipients  of  interstate 
transfer  transit  funds  under  23  U.S.C. 
103(e)(4).  Any  such  recipient  also  must 
apply  the  regulation  to  any  public  or 
private  operator  providing  mass 
transportation  services  for  the  recipient 
with  UMTA  funds. 

The  Office  of  the  Secretary  of  the 
Department  of  Transportation  is 
publishing  elsewhere  in  today's  Federal 
Register  an  Interim  Final  Rule  and 
request  for  comments  entided. 
"Procedures  for  Transportation 
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Workplace  Drug  Testing  Programs." 
These  Procedures,  which  will  be 
codified  in  49  CFR  Part  40,  are  based  on 
Department  of  Health  and  Human 
Service  Guidelines  for  Drug  Testing, 
with  appropriate  modifications  to  allow 
them  to  apply  to  private  industry  and 
State  and  local  governments.  The  new 
49  CFR  Part  4di)rovides  detailed 
information  for  implementation  of  the 
drug  testing  requirements  of  this  rule, 
setting  forth  requirements  for  such 
things  as  specimen  collection 
procedures,  laboratory  procedures,  and 
qualify  assurance. 

D.  General  Overview  of  Comments 

UMTA  received  over  170  conunents  in 
response  to  the  NPRM.  UMTA 
considered  all  comments  filed  in  a 
timely  manner  and  all  statements  and 
material  presented  at  the  public 
hearings.  During  the  public  hearings,  the 
Administrator  and  the  Depufy 
Administrator  of  the  Urban  Mass 
Transportation  Administration 
requested  information  from  several 
individuals  who  presented  statements  at 
the  hearings.  While  the  comment  period 
for  the  NPRM  closed  September  6, 1988. 
in  order  to  accommodate  the  individuals 
who  submitted  supplemental 
information  as  requested  by  the 
Administrator  or  his  Deputy.  UMTA 
considered  comments  that  were 
submitted  as  late  as  September  12, 1988. 

The  breakdown  among  commenter 
category  is  as  follows: 

Transit  Operators  (pubhc  and  private] 82 

Cities  and  counties 26 

State  DOTS 18 

Local  planning  iKHlies/commissions 11 

Medical/technical  experts » 6 

Unions 6 

Trade     Associations     (APTA,     RLEA. 

NASTA) — 4 

Federal  agencies  (NTSB) 1 

Colleges 2 

Individual  citizens ™_... 7 

Senior  citizen  organizations 8 

Other  non-profit  organizations 3 

Chamber  of  Commerce 1 


In  general,  the  commenters  support 
UMTA's  efforts  to  achieve  a  drug-free 
transit  workforce.  There  were,  however, 
many  di^erences  of  opinion  regarding 
the  method  of  achieving  that  goal  and 
the  manner  of  UMTA's  involvement  in 
any  program.  The  primary  differences 
arise  regarding  the  type  and  scope  of 
testing  used  to  identify  employees  who 
perform  sensitive  safefy  functions  and 
use  drugs  and  the  choices  ofifered  to 
those  employees  who  are  so  identified. 
The  comments  received  differed  by  both 
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category  of  commenter  and  the  issues  on 
which  the  commenter  focused. 

The  issues  raised  in  the  comments  fall 
into  two  broad  categories.  The  first 
category  of  issues  addressed  an  entire 
range  of  practical  issues  aroimd 
implementation  of  the  rule.  The  second 
category  of  issues  addressed  some  of 
the  legal  questions  surrounding  the 
issuance  of  the  rule.  Part  E  of  this 
preamble  contains  a  discussion  of  each 
of  the  issues  which  fall  into  the  first 
category  of  comments.  Part  F  of  this 
preamble  contains  a  discussion  of  the 
legal  questions  raised  by  the  second 
category  of  comments. 

E.  Issues  Raised  in  Comments 

1.  Pre-employment  Testing 

Most  commenters  do  not  object  to  the 
concept  of  pre-employment  drug  testing. 
VIA  Metropolitan  Transit  in  San 
Antonio.  Texas,  suggests  that  the  pre- 
employment  drug  test  also  should 
include  analysis  of  the  blood  sample 
collected  at  the  pre-employment 
physical.  However,  the  small  operators 
are  concerned  about  the  cost  and 
administrative  burden  of  pre- 
employment  drug  testing.  One  small 
non-profit  operator  says  that  it  will 
affect  her  ability  to  recruit  already  low- 
paid  drivers.  Another  small  operators 
requests  that  the  pre-employment  drug 
test  be  a  condition  of  employment  that 
the  applicant  can  be  asked  to  bear. 

Some  commenters  support  giving  an 
applicant  a  chance  to  explain  a  positive 
drug  test  result.  Others  suggest  that  it 
places  an  additional  unnecessary 
burden  on  the  operator.  One  commenter 
asks  that  the  final  rule  clarify  that  an 
opportunity  to  explain  a  positive  result 
was  not  the  same  as  the  right  to  invoke 
an  operator's  grievance  procedures. 

Most  commenters  are  concerned  that 
they  be  allowed  to  keep  the  results  of  a 
pre-employment  drug  test  in  the  event  of 
an  EEO  complaint.  One  commenter 
requests  that  the  final  rule  make  it  clear 
that  refusal  to  take  the  test  or  faihng  the 
test  is  in  and  of  itself  grounds  for 
rejection  of  an  applicant. 

UMTA  Response.  UMTA  believes  that 
pre-employment  drug  testing  is  a 
necessary  part  of  an  anti-drug  program. 
Under  the  rule,  an  applicant  must  pass  a 
pre-employment  drug  test  before  he  or 
she  can  be  hired  for  a  sensitive  safety 
position.  The  rule  does  not  require  an 
employer  to  test  each  applicant  for  a 
sensitive  safety  position,  only  the 
individual  selected  for  the  position. 
In  keeping  with  UMTA's  desire  to 
provide  transit  employers  the  greatest 
amount  of  flexibility  possible,  the  final 
rule  is  silent  about  notifying  applicants 
of  their  test  results  or  allowing 


applicants  to  explain  a  test  result.  The 
final  rule  does  however,  require  a  transit 
employer  to  put  an  appHcant  on  notice 
that  the  urine  sample  being  collected  is 
for  a  pre-employment  drug  test.  UMTA 
encourages  transit  employers  to  clearly 
set  out  their  policies  with  regard  to 
notifying  applicants  of  their  drug  test 
results  or  allowing  applicants  to  explain 
their  drug  test  results. 

The  proposed  prohibition  from 
retaining  the  results  of  a  pre- 
employment  test  has  been  removed  from 
the  final  rule.  Transit  employers  should 
treat  the  results  of  a  pre-employment 
test  as  they  do  other  appUcant 
information  in  accordance  with  local. 
State,  and  Federal  law.  If  a  State  or 
local  law  conflicts  with  this  regulation,  a 
recipient  may  qualify  for  a  temporary 
waiver.  The  conditions  for  receipt  of  a 
temporary  waiver  are  discussed  in 
detail  elsewhere  in  this  preamble. 

2.  Post-Accident  Testing 

One  of  the  few  issues  on  which  there 
was  a  consensus  in  the  comments  was 
the  scope  of  post-accident  drug  testing. 
Virtually  all  of  the  commenters  who 
addressed  the  issue  believe  post- 
accident  drug  testing  should  not  be 
limited  to  fatal  accidents.  Many 
suggested  the  rule  cover  property 
damage  and  serious  injury.  Some 
suggested  the  final  rule  include  all 
accidents  and  some  felt  the  definition  of 
accident  should  be  a  local  decision. 
Some  commenters  noted  that  many 
transit  operators  already  do  drug  testing 
after  accidents  which  do  not  involve 
fatalities.  The  unions  that  commented 
seek  some  limitation  on  the  post- 
accident  drug  testing  requirement  where 
it  is  apparent  that  the  accident  was  not 
the  fault  of  the  operator. 

The  National  Traffic  Safety  Board 
(NTSB)  and  many  others  believe  the 
potential  36-hour  delay  after  an  accident 
before  an  individual  is  tested  set  out  in 
the  NPRM  is  too  long.  Suggested  time 
frames  varied  from  4  to  32  hours.  The 
NTSB  also  recommended  that  UMTA 
require  the  collection  of  blood 
specimens  as  well  as  urine  for  all  post- 
accident  tests. 

UMTA  Response.  UMTA  agrees  with 
the  commenters  regarding  the  scope  of 
post-accident  drug  testing.  Under  the 
final  rule,  post-accident  drug  testing  is 
required  if  there  is  a  death  or  injury 
requiring  an  individual  to  be  taken  to  a 
medical  facility,  if  there  is  more  than 
$5,000  in  property  damage  or  the 
accident  must  be  reported  to  the  Federal 
Highway  Administration,  the  Federal 
Railroad  Administration  or  the  Coast 
Guard.  However,  in  response  to 
employee  concerns,  the  final  rule  also 
provides  that  post-accident  drug  testing 


is  not  necessary  if  it  is  determined  that 
the  performance  of  a  sensitive  safety 
employee  was  not  a  contributing  factor 
in  the  accident.  UMTA  agrees  with 
commenters  that  it  is  inappropriate  to 
require  post-accident  drug  testing  of  an 
employee  whose  performance  could  not 
have  been  a  contributing  factor  in  an 
accident. 

In  the  NPRM,  UTMA  proposed  that 
urine  samples  be  collected  within  12 
hours  after  the  determination  that  there 
was  a  death  within  24  hours  of  an 
accident.  This  time  frame  was  based  on 
the  possibility  that  difficulties  may  arise 
in  locating  an  individual  after  a  death 
which  occurred  some  hours  after  an 
accident  or  of  obtaining  a  urine  sample 
from  the  individual,  especially  if  the 
individual  was  injured  or  the  accident 
occurred  in  a  remote  area.  UMTA  is 
aware  that  extended  delays  in  sample 
collection  after  an  accident  may  result 
in  deterioration  or  elimination  of  a  drug 
or  drug  metabolite  from  an  individual's 
system.  Because  the  final  rule  requires 
testing  in  the  event  a  person  needs  to  be 
taken  to  a  medical  facility,  the 
determination  as  to  whether  a  post- 
accident  test  must  be  given  can  be  made 
at  the  site  of  the  accident.  UMTA 
encourages  transit  employers  to  make 
this  determination  as  soon  as  possible, 
particularly  in  cases  where  there  is  httle 
or  no  uncertainty  that  the  employee's 
performance  was  a  contributing  factor 
in  the  accident. 

UMTA  has  modified  the  post-accident 
provision  in  the  final  rule  to  require 
testing  as  soon  as  possible  but  not  later 
than  32  hours  after  the  accident.  While 
this  is  longer  than  some  of  the  time 
periods  suggested  by  commenters. 
UMTA  believes  that  a  maximum  period 
of  32  hours  is  a  workable  and 
reasonable  accommodation  that  is 
appropriate  for  the  transit  industry. 

The  NTSB's  suggestion  that  UMTA 
require  an  employer  to  conduct  post- 
accident  testing  within  4  hours  after  an 
accident  is  based  on  the  time-sensitive 
nature  of  toxicological  testing  of  blood 
samples.  Testing  of  urine  samples  does 
not  involve  the  extreme  time-critical 
considerations  associated  with  the 
collection  and  testing  of  blood  samples. 
UMTA  believes  post-accident  urine 
testing  is  sufficient  at  this  time  to 
determine  whether  an  employee  had  a 
prohibited  drug  or  drug  metabolite  in  his 
or  her  system. 

Also.  UMTA  proposed  only  urine 
testing  in  the  NPRM,  specifically 
excluding  blood  testing  as  an  option  for 
all  drug  tests  that  would  be  conducted 
under  an  anti-drug  program  required  by 
the  final  rule.  Therefore,  UMTA 
considers  NTSB's  recommendation 


beyond  the  scope  of  the  notice.  UMTA 
does  not  adopt  the  NTSB's  suggestion  to 
require  post-accident  testing  by 
collection  of  a  blood  sample. 

3.  Testing  Based  on  Reasonable  Cause 

Very  few  commenters  were  opposed 
to  drug  testing  based  on  reasonable 
cause  although  some  commenters  note 
that  they  prefer  the  term  "reasonable 
suspicion."  Many  commenters  ask  for 
further  guidance  on  what  constitutes 
reasonable  cause.  Some  commenters 
suggest  that  the  definition  should  be  left 
to  the  transit  employer. 

Many  commenters  supported  the 
proposed  rule's  attempt  to  protect 
transit  employees  from  harassemnt  as 
exhibited  by  the  two  witness 
requirement  in  the  proposed  rule.  Yet, 
almost  as  many  commenters  note  that  to 
have  two  supervisors  available  to  make 
the  decision  is  "a  luxury."  OATS.  Inc.  of 
Columbia.  MO.  serves  87  counties, 
which  are  divided  into  7  service  areas, 
and  ther  is  only  one  supervisor  per 
service  area.  Metro-Waukesha  Metro 
Transit  in  Wisconsin  has  only  14  buses 
and  rarely  has  two  supervisors  on  duty 
at  the  same  time. 

UMTA  Response.  The  final  rule 
includes  testing  based  on  reasonable 
cause.  UMTA's  choice  not  to  use  the 
term  reasonable  suspicion  was  an 
editorial  one  for  the  sake  of  consistency 
within  the  Department  of 
Transportation. 

As  stated  earlier.  UMTA  wants  to 
afford  transit  employers  the  greatest 
amount  of  flexibility  possible  within  the 
framework  provided  by  the  rule  so  that 
their  individual  anti-drug  programs  may 
be  best  tailored  to  meet  the  needs  of 
their  community.  For  this  reason,  the 
final  rule  does  not  delineate  what 
constitutes  reasonable  cause  beyond 
requiring  that  the  circumstances 
triggering  the  decision  to  test  must  be 
articulated  and  substantiated  by  specific 
contemporaneous  physical  indicators  of 
probable  drug  use.  This  would  include 
observations  of  behavioral  changes  and 
performance  indicators  over  a  period  of 
time  in  conjunction  with 
contemporaneous  physical  evidence. 
Individual  anti-drug  programs  are  free  to 
set  out  specific  circumstances  or  events 
which  will  trigger  reasonable  cause 
testing  as  long  as  the  circumstances  or 
event  meets  this  standard.  UMTA  is 
aware  that  many  transit  employers 
already  have  negotiated  such  testing 
with  their  labor  organizations.  The 
implementation  assistance  which 
UMTA  will  make  available  to  grantees 
will  have  additional  material  on  the 
kinds  of  instances  or  circumstances 
which  meet  this  standard  as  well. 


UMTA  is  concerned  that  drug  testing 
does  not  become  a  means  by  which 
transit  employees  are  harassed  or 
discriminated  against.  Because  of  this 
concern,  the  final  rule  calls  for  two 
supervisors  to  make  the  determination 
to  test  based  on  reasonable  cause. 
However,  because  of  the  nature  of  many 
small  and  rural  transit  operations,  the 
rule  sets  up  a  class  of  "small  operators," 
which  consists  of  recipients  in  areas 
under  200.000  population  or  recipients  of 
assistance  under  section  18  of  the 
UMTG  Act.  Under  the  final  rule,  a  small 
operator  only  needs  one  supervisor  to 
make  the  determination  to  require  a 
drug  test  based  on  reasonable  cause. 
However.  UMTA  encourages  small 
operators  to  incorporate  other 
protections  against  harassment  and 
discrimination  into  their  anti-drug 
programs.  Additionally,  under  the  final 
rule,  the  supervisor  or  supervisors  who 
will  make  the  reasonable  cause 
determintion  must  have  received 
additional  training  regarding  the 
circumstances  and  evidence  necesesary 
to  make  the  determination. 

4.  Random  Testing 

Most  commenters  oppose  random 
testing  as  proposed  in  the  NPRM  for  a 
variety  of  reasons.  Perhaps  the  primary 
reason  cited  is  the  unsettled 
constitutionality  of  random  testing  and 
the  high  rate  of  random  testing  in  the 
NPRM.  These  same  commenters  suggest 
delay  of  the  rule,  or  at  least  the  random 
testing  requirement  of  the  rule,  until  the 
constitutionality  issue  is  settled.  They 
fear  the  high  cost  of  litigation  and 
questions  whether  UMTA  would 
provide  any  financial  support.  Many  of 
these  commenters  were  not  opposed  to 
the  idea  of  random  testing,  but  were 
concerned  about  their  own  potential 
legal  and  financial  liability. 

Many  commenters  addressed  the 
proposed  rate  of  random  testing  of  up  to 
125  percent  in  the  NPRM.  One 
commenter  felt  the  maximum  125 
percent  rate  was  essential  as  a 
cornerstone  to  the  program  and  "must 
not  be  reduced."  Most  felt  the  rate  was 
too  high,  suggesting  in  the  alternative 
anywhere  from  10  percent  to  100 
percent.  Of  those  who  commented  on 
the  question  in  the  NPRM  regarding 
more  latitude  for  operators  with  a  high 
level  of  safety,  virtually  all  favored  such 
flexibility. 

Many  commenters  said  they  felt 
random  testing  was  unnecessary  if 
reasonable  cause  testing  is  authorized. 
This  was  particularly  true  of  comments 
from  small  and  rural  operators,  who 
argued  that  the  communities  in  which 
they  operate  in  are  ones  where  they 
would  know  if  someone  had  a  problem. 


Small  and  rural  operators  also  noted 
many  logistical  problems  associated 
with  randomly  testing  small  numbers  of 
empoyees.  Small  and  rural  operators 
also  noted  confidentiality  problems 
associated  with  randomly  testing  small 
numbers  of  employees.  A  few 
commenters  felt  the  decision  to 
randomly  test  employees  should  be  a 
local  one.  The  NTSB  recommends  that 
UMTA  require  the  implementation  of 
aggressive  reasonable  cause  testing,  pre- 
employment,  post-accident  and  periodic 
testing  as  well  as  education  and 
treatment  before  requiring  the  random 
testing. 

A  few  commenters  were  opposed  to 
random  testing  as  unconstitutional. 
Some  commenters  noted  State  and  local 
laws  which  prohibit  or  limit  random 
testing  of  employees.  A  few  commenters 
asked  for  clarification  of  what  was 
random  testing,  and  one  suggested  it  be 
referreed  to  as  "unscheduled  screening." 

UMTA  Response.  The 
constitutionality  of  random  testing  is 
discussed  in  the  next  section  on  legal 
concerns.  UMTA  is  convinced,  however, 
that  an  anti-drug  program  required  by 
this  final  rule  will  withstand 
constitutional  challenge  and  UMTA 
continues  to  believe  that  unannounced 
testing  based  on  random  selection  is  a 
fundamental  component  of  an  effective 
anti-drug  program.  Unannounced, 
random  testing  has  proved  to  be  an 
effective  deterrent  to  drug  use  and  will 
provide  safety  benefits  to  the  transit 
riding  public  by  reducing  drug  use  by 
transit  employees  who  perform  sensitive 
safety  functions.  Unannounced,  random 
testing  programs  initiated  by  the 
military,  including  the  Coast  Guard,  and 
private  industry,  show  declining  drug 
use,  evidenced  by  a  decrease  in  the 
number  of  individuals  who  test  positive 
for  drugs,  over  the  course  of  the  drug 
testing  program.  A  number  of  witnesses 
at  the  public  hearings  who  were  asked 
about  the  deterrent  effect  of  random 
testing  agreed  that  random  testing  does 
deter  the  use  of  drugs. 

In  response  to  comments  on  the  rate 
that  should  be  required  for  random 
testing.  UMTA  has  adopted  a  50  percent 
random  testing  rate  in  the  final  rule.  At 
this  time.  UMTA  believes  that  a  50 
percent  testing  rate  will  provide  an 
appropriate  balance  between  a  higher  or 
lower  rate  offering  a  sufficient  deterrent 
to  drug  use.  UMTA  believes  the 
reporting  required  under  the  rule  for  a  50 
percent  random  testing  rate  will  provide 
enough  data  for  UMTA  to  determine  if 
the  random  testing  program  should  be 
revised  in  any  manner. 

The  50  percent  random  testing  ^ate  is 
consistent  with  the  random  testing 
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program  currently  applicable  to 
sensitive  safety  and  seciuity-related 
employees  of  the  U.S.  Department  of 
Transportation.  However,  for  some 
employers,  particularly  those  with  a 
large  number  of  employees  subject  to 
drug  testing,  it  may  be  a  substantial 
burden  to  move  from  no  drug  testing 
directly  to  a  50  percent  random  testing 
rate.  If  required  to  have  tested  50 
percent  of  all  covered  employees  by  the 
end  of  the  first  year,  employers  might 
have  to  test  at  rates  far  above  a  50 
percent  rate  toward  the  end  of  the  year, 
to  make  up  for  lower  rates  at  the 
beginning.  Employers  should  be 
permitted  to  start  out  at  a  lower  testing 
rate  and  work  up  to  50  percent  as 
experience  is  gained  and  the  testing 
procedure  becomes  administratively 
more  routine.  We  do  not  want  to  create 
a  situation  which  might  lead  to  mistakes 
by  requiring  initial  testing  at  too  high  a 
rate. 

The  final  rule  therefore  provides  an 
implementation  procedure  that  would 
allow  employers  to  phase  in  random 
drug  testing  during  the  first  12  months  in 
which  tests  are  conducted.  Employers 
would  not  be  required  to  reach  an 
annualized  rate  of  50  percent  until  the 
last  test  collection.  The  tests  would  have 
to  be  spaced  reasonably  through  the 
year  to  permit  the  employer  to  phase  in 
to  the  50  percent  rate,  and  the  total 
number  of  tests  conducted  would  have 
to  be  equal  to  at  least  25  percent  of  the 
covered  population. 

Suppose,  for  example,  that  an 
employer  has  1000  sensitive  safety 
employees.  At  a  50  percent  annual  rate. 
500  tests  would  have  to  be  conducted 
during  a  year.  Under  the  phase  in, 
however,  the  employer  could  conduct 
only  a  few  drug  tests  at  the  beginning  of 
the  program  and  then  gradually  increase 
the  number  of  tests  until,  by  the  end  of 
the  first  year,  the  annualized  rate  of  50 
percent  was  achieved.  Thus,  if  the 
employer's  drug  testing  plan 
contemplated  administering  random 
tests  on  12  occasions  during  the  year, 
the  employer  would  need  to  administer 
at  least  42  tests  (500  divided  by  12)  on 
the  last  occasion,  but  could  administer 
fewer  tests  until  then.  Overall,  the 
employer  would  have  to  conduct  at  least 
250  random  tests  the  first  year.  In 
subsequent  years,  the  50  percent  rate 
would  be  maintained. 

Additionally,  UMTA  recognizes  the 
logistical  problems  facing  small  and 
rural  operators.  Reasonable  cause 
testing  may  indeed  be  very  effective  in 
small  communities,  however,  UMTA 
believes  that  the  deterrent  effect  of 
random  testing  will  provide  even  further 
protection  from  employee  drug  use.  In 


order  to  avoid  some  of  the  logistical 
problems  associated  with  random 
testing.  UMTA  encourages  States  and 
their  subrecipients,  small  and  rural 
operators,  to  form  consortia  for  the 
purpose  of  meeting  the  requirements  of 
this  rule,  but  in  particular  to  meet  the 
random  testing  requirement. 

UMTA  also  recognizes  that  some 
States  and  local  governments  have  laws 
which  prohibit  or  limit  random  testing  of 
employees.  The  final  rule  provides  that 
operators  that  are  unable  to  comply 
with  this  requirement  because  of  State 
or  local  law  may  request  a  temporary 
waiver  of  the  random  testing 
requirement  from  UMTA.  UMTA  may 
grant  a  temporary  waiver  where  an 
operator  is  making  a  good  faith  effort  to 
eliminate  the  legal  impediment  created 
by  State  or  local  law.  The  expiration 
date  of  a  temporary  waiver  will  be  no 
later  than  December  31, 1989. 

5.  Return  to  duty  testing 

A  few  commenters  addressed  this 
issue  and  all  of  them  favored  return  to 
duty  testing.  One  commenter  noted  that 
testing  an  employee  who  has  missed 
work  because  of  time  spent  in  a  drug 
rehabilitation  program  is  of  significant 
value  in  motivating  that  rehabilitated 
employee  to  stay  drug  free.  Another 
commenter  noted  that  there  should 
be  a  policy  that  is  consistently  applied 
to  all  employees  in  similar 
circumstances  in  order  to  avoid  any 
discrimination.  One  commenter  said 
the  testing  should  continue  for  one 
year  and  another  said  it  should  be 
authorized  for  the  duration  of  the 
employee's  employment.  One 
commenter  said  the  number  and 
frequency  of  the  tests  should  be 
determined  by  the  employee's 
rehabilitation  program.  There  were  also 
comments  to  the  effect  that  the  decision 
to  test  employees  returning  to  duty  and 
whether  to  continue  the  testing  for  a 
specified  period  should  be  a  local  one. 

UMTA  Response.  In  response  to  these 
comments,  UMTA  is  addressing  the 
issue  of  return  to  duty  drug  testing  in  the 
final  rule.  L'MTA  is  concerned  about  the 
safety  of  the  transit  riding  public  and 
thus  in  the  final  rule  is  requiring  that,  at 
a  minimum,  a  transit  employer  must  give 
a  return  to  duty  drug  test  to  any 
individual  who  failed  a  post-accident, 
reasonable  cause,  or  random  drug  test 
before  that  individual  can  resume 
performing  sensitive  safety  duties.  By 
including  return  to  duty  drug  testing  in 
this  rule,  UMTA  is  not  requiring  a  transit 
employer  to  allow  an  employee  who  did 
not  pass  a  drug  test  to  come  back  to 
work,  rather  UMTA  is  providing  this 
protection  in  the  event  a  transit 
employer  is  willing  to  allow  an 
employee  a  second  chance.  If  an 


employee  is  given  a  second  chance,  the 
transit  employer  also  may  give 
unannounced  drug  tests  to  the 
individual  for  up  to  60  months  after  the 
individual  returns  to  duty.  This  type  of 
testing  is  the  most  effective  means  of 
ensuring  that  an  employee  remains  drug 
free.  In  addition  to  passing  a  return  to 
duty  drug  test,  an  employee  who  failed  a 
drug  test  or  refused  to  take  one  would 
have  to  obtain  a  determination  from  the 
medical  review  officer  that  he  or  she 
could  return  to  duty. 

UMTA  believes  that  any  testing 
associated  with  an  employee's 
rehabilitation  should  be  left  to  the 
employee's  rehabiUtation  program. 

6.  Rehabilitation 

Comment  was  sought  in  the  NPRM 
regarding  four  different  employee 
assistance  program  options  with  varying 
rehabilitation  requirements. 

Under  the  first  option,  an  employee 
who  comes  forward  voluntarily  or  tests 
positive  for  drugs  for  the  first  time 
would  be  eligible  for  rehabilitation 
rather  than  be  discharged.  Once 
rehabilitated,  the  employee  would  be 
reinstated  into  his  or  her  prior  position. 
The  second  option  would  provide 
rehabilitation  rights  to  an  employee  who 
comes  forward  voluntarily  or  who  is 
identified  as  a  drug  user  during  a 
random  test  but  would  not  require  that 
the  same  opportunity  be  afforded  to  an 
employee  identified  as  a  drug  user  in  a 
post-accident  or  reasonable  cause  test. 
In  the  third  option,  only  an  employee 
who  comes  forward  voluntarily  could 
claim  rehabilitation  rights,  and  anyone 
testing  positive  for  drugs  could  be  fired 
immediately.  Under  these  three 
proposed  options,  recipients  would  be 
free  to  offer  more  rehabilitation  options 
than  proposed;  the  proposed  options 
only  establish  minimum  rehabilitation 
requirements  for  EAP's. 

The  fourth  option  would  require  the 
recipient  to  determine,  as  part  of  its 
anti-drug  program,  what  rehabilitation 
opportunities  to  provide.  This  is 
essentially  a  "local  option"  approach. 
The  recipient  could  choose  any  of  the 
three  other  options  as  its  approach  or 
some  variation  of  them  or  could  choose 
not  to  provide  an  opportunity  for 
rehabilitation  in  any  circumstance. 

Altliough  many  commenters  agree  in 
principle  on  the  merit  of  rehabilitation 
for  drug  abusing  employees,  most 
tended  to  support  the  fourth  option 
regarding  rehabilitation,  reemployment 
and  job  security  opportunities  that 
should  be  offered  to  employees.  The 
Memphis  Area  Transit  Authority,  for 
example,  argues  that  Option  4  allows 
recipients  substantial  flexibility  in 


designing  and  enforcing  their  anti-drug 
programs.  The  Commonwealth  of 
Kentucky  contends  that  rehabilitation 
costs  should  be  the  sole  responsibility  of 
the  substance  abuser  and  that  it  is 
unrealistic  to  expect  the  recipient  to 
assume  such  a  foiandal  burden. 

The  States  of  Idaho  and  Alaska,  with 
many  small  and  geographically  isolated 
communities  without  rehabilitation 
programs  and  medical  facilities,  suggest 
that  the  cost  of  sending  an  employee  to 
an  luban  area  for  rehabilitation  would 
be  prohibitive;  Alaska  urged  that  UMTA 
consider  situational  exemptions  &om 
the  rehabilitation  requirement  The 
Southern  California  Rapid  Transit 
District  (SCRTD)  advocates  that 
recipients  be  permitted  to  decide  what 
rehabilitation  options  to  provide  based 
on  their  financial  resources,  existing 
programs  (if  any)  and  negotiated 
agreements.  Capital  Metro  (Austin. 
Texas)  supports  management's 
prerogative  to  determine  the 
circumstances  under  which  an  employee 
might  be  provided  the  opportunity  for 
rehabilitation  versus  automatic 
termination.  The  American  Public 
Transit  Association  (APTA)  summarized 
many  comments  by  stating  that  no 
single  option  seems  to  be  appropriate  as 
a  nationwide  standard. 

Labor  organizations  that  submitted 
comments  are  strong  supporters  of 
broad  EAP  services  and  rehabilitation 
opportunities.  The  Amalgamated  Transit 
Union  (ATU)  urges  adoption  of  Option  1 
in  the  expressed  belief  that  the  most 
critical  aspect  of  dealing  with  drug 
abuse  is  providing  an  opportunity  for 
rehabilitation;  in  addition,  they  believe 
that  a  second  opportunity  for 
rehabilitation  may  be  appropriate.  Both 
the  Transport  Workers  Union  (TWU) 
and  the  ATU  support  a  requirement  for 
recipients  to  pay  the  cost  of  all  required 
rehabilitation;  the  United  Transportation 
Union  (UTU)  National  advocates  that, 
because  UMTA  would  be  mandating 
rehabilitation,  UMTA  should  share  in 
the  financial  burden  of  the  program. 

Most  comments  regarding 
rehabilitation  deal  with  the  issue  of 
whether,  and  under  what  circumstances, 
to  offer  rehabilitation  and  to  provide  job 
security  to  an  employee  and  the  length 
of  any  employee  rehabilitation  period. 

UMTA  Response.  While  UMTA 
recognizes  the  significance  of  the 
arguments  raised  in  defense  of 
rehabilitation  opportunities  and  job 
security  for  employees  who  use  dnigs,  it 
is  important  to  emphasize  that  in  this 
rulemaking  UMTA  is  considering  the 
adverse  safety  consequences 
surrounding  the  issue  of  drug  use  by 
sensitive  safety  transit  personnel.  On 
this  basis,  UMTA  has  decided  that 


recipients  will  not  be  required  by  this 
Federal  regulation  to  offer  an 
opportunity  for  rehabilitation  or  to 
provide  job  security  to  employees  who 
fail  a  drug  test,  who  use  drugs  on  the 
job.  or  who  voluntarily  come  forward 
and  request  rehabilitation.  UMTA 
believes  that  the  comprehensive  drug 
testing  of  sensitive  safety  employees, 
combined  with  an  employee  education 
and  training  program,  is  the  most 
effective  approach  to  promote  transit 
safety  and  will  reduce  drug  use  in  the 
transit  community.  More  importantly,  in 
this  regard,  UMTA  is  leaving  it  to  each 
recipient  to  develop  its  own  policies 
regarding  rehabilitation  and  job  security 
in  its  anti-drug  program. 

While  it  is  understood  that 
rehabilitation  opportunities  and  job 
security  for  employees  may  help  those 
employees  who  use  drugs,  there  are  a 
multitude  of  managerial  and  labor 
relations  issues  associated  with 
implementing  a  rehabilitation  program. 
In  light  of  the  many  factors  involved, 
UMTA  believes  that  issues  such  as  an 
adequate  amount  of  time  for 
rehabilitation,  an  appropriate  amoimt  of 
time  to  receive  a  recommendation  to 
return  to  duty  in  a  sensitive  safety 
position,  and  job  security  matters  are 
best  addressed  in  the  specific 
employment  context. 

Although,  a  recipient  is  not  required  to 
offer  an  opportunity  for  rehabilitation  to 
any  employee,  to  provide  job  security  to 
any  employee,  or  to  provide  the 
resources  for  rehabilitation,  UMTA 
encourages  recipients  to  consider 
rehabilitation  opportunities  and  to 
provide  job  security  to  employees 
enrolled  in  a  rehabilitation  program.  It 
should  be  noted  that  a  recipient  may 
cover  an  employee's  rehabilitation 
expenses  through  employee  benefit 
packages,  insurance  coverage,  or  as  a 
matter  of  collective  bargaining. 

7.  Education  and  Training  Programs 

As  noted  in  the  NPRM.  UMTA 
proposed  that  recipients  would  provide 
anti-drug  education  and  training  in 
addition  to  rehabilitation.  The  NPRM 
specified  the  elements  to  be  contained 
in  the  training  and  educational 
component,  including  a  minimum  time 
frame  for  the  annual  training  of  sensitive 
safety  employees  and  their  supervisors. 

Capital  Metro  states  that  emphasis 
should  be  placed  on  education  and 
awareness  rather  than  on  rehabilitation 
programs.  The  Washington.  DC 
Metropolitan  Area  Transit  Authority 
(WMATA)  contends  that  their 
supervisors  respond  positively  to 
training  programs  that  provide 
guidelines  and  support  when  they  are 
faced  with  an  employee  who  may  have 


a  substance  abuse  problem.  Miami 
Valley  Regional  Transit  Authority 
(Dayton,  Ohio)  believes  that  the 
proposed  minimum  of  60  minutes  of 
training  per  year  is  not  adequate;  they 
recommend  a  minimum  of  two  hours  per 
year.  The  Southern  California  Rapid 
Transit  District  (SCRTD)  believes  that 
all  employees  require  continuous 
training  in  brief  sessions  to  understand 
the  effects  and  consequences  of  drug 
use.  urine  sample  collection  and  chain  of 
custody  procedures  and  the  mechanics 
of  drug  testing;  in  addition,  SCRTD 
advocates  that  supervisors  receive  a  full 
day  of  training  on  substance  abuse 
information  and  recognitioa  The 
Amalgamated  Transit  Union  (National] 
argues  that  other  industries'  experiences 
support  its  recommendation  of  a 
minimum  of  ten  hours  of  aimual  training. 

Recipient  and  employee  organizations 
differ  significantly  on  the  mechanics  and 
content  of  an  education  and  training 
component  of  an  anti-drug  program. 
However,  the  majority  of  recipients 
favor  local  flexibility  in  designing  that 
component  to  meet  the  specific  needs  of 
the  company  or  transit  system.  They 
argue  that  the  scope  and  contents  of  any 
required  education  and  training 
activities  should  be  dependent  on  the 
recipient's  available  resources,  the 
extent  of  the  drug  abuse  problem  in  the 
local  community,  the  status  of  existing 
educational  programs,  and  the 
availability  of  outside  providers  of 
assistance  for  drug  abuse  such  as  public 
health  service  agencies. 

UMTA  Response.  UMTA  believes  that 
a  recipient  should  have  the  ability  to 
design  an  anti-drug  education  and 
training  program  that  would  best  serve 
its  employees.  The  abibty  to  tailor  the 
program  to  local  needs  is  particularly 
important  for  small  recipients  that  may 
not  have  the  financial  and 
administrative  resources  to  support  a 
company-sponsored  program.  Therefore, 
although  the  requirement  for  an 
education  and  training  component  has 
been  retained,  along  with  a  list  of  the 
basic  elements  it  should  contain,  the 
final  rule  does  not  specify  a  minimum 
time  period  [i.e~,  60  minutes],  except  that 
supervisors  must  receive  at  least  60 
minutes  of  training  before  they  are 
eligible  to  make  a  determination  that  an 
employee  is  subject  to  reasonable  cause 
drug  testing.  As  in  the  case  of 
rehabilitation,  UMTA  has  concluded 
that  the  extent  and  type  of  anti-drug 
education  and  training  provided  by 
recipients  to  employees  is  best 
determined  in  the  specific  employment 
context.  UMTA  encourages  recipients  to 
provide  employees  with  frequent  and 
substantive  information,  educational 
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materials  and  training  as  part  of  an 
internal  EAP  or  by  contracting  with 
community  agencies,  private 
organizations  or  other  recipients, 
possibly  in  consortia  arrangements. 

8.  DHHS  Guidelines 

The  NPRM  proposed  that  all  drug 
testing  take  place  in  accordance  with 
the  Mandatory  Guidelines  for  Federal 
Drug  Testing  Programs  (DHHS 
Guidelines)  of  the  Department  of  Health 
and  Human  Services  (53  FR  11970;  April 
11. 1988).  These  guidelines  describe  the 
collection  and  testing  procedures 
applicable  to  all  drug  testing  in  the 
Federal  Government,  and  they  include 
safeguards  for  the  accuracy  and  privacy 
of  testing. 

A  number  of  commenters.  including 
several  unions,  raise  important 
questions  and  concerns  regarding  the 
testing  standards  and  laboratory 
selection  and  review  procedures 
covered  by  the  DHHS  Guidelines.  Some 
commenters  suggest  that  UMTA  allow 
for  the  procedures  specified  in  the 
DHHS  Guidelines  or  others  which  are 
"at  least  as  effective"  or  are  "their 
equivalent".  Others  argued  for  the 
flexibility  and  timeliness  that  results  if 
screening  and  confirmatory  tests  can  be 
done  at  different  laboratories,  the 
screening  being  on-site  or  nearby. 

One  commenter  urges  that  UMTA  and 
DHHS  develop  and  implement  a  quality 
control  and  monitoring  program  of 
laboratories  used  to  perform  the  drug 
tests.  Another  commented  that  the 
specimen  collection  procedures  in  the 
DHHS  Guidelines  were  burdensome 
and,  particular  '  in  rural  settings, 
impractical.  Yet  other  conunenters 
supported  the  unqualified  adoption  of 
the  DHHS  Guidelines. 

One  commenter  questioned  whether 
the  DHHS  Guidelines  could  be 
incorporated  by  reference  in  the  UMTA 
Guidelines  because  they  were  circulated 
within  the  Federal  Government  and  not 
issued  for  public  comment. 

UMTA  Response.  The  Department  of 
Transportation  has  determined  that 
certain  modifications  of  the  DHHS 
Guidelines  are  appropriate  in  the 
context  of  this  and  other  DOT  operating 
administration  drug-free  workplace 
regulations.  The  result  is  the  DOT 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs." 
which  will  be  codified  at  49  CFR  Part  40. 
These  DOT  Procedures  are  intended  to 
preserve,  to  the  greatest  extent 
practicable,  the  important  safeguards 
provided  by  the  DHHS  Guidelines. 

Some  of  the  modifications  of  DHHS 
Guidelines  are  editorial  in  nature  (for 
example,  references  to  responsibilities 
of  "agencies"  are  changed  to  references 


to  "employers").  Other  modifications  are 
intended  to  take  into  account 
differences  in  the  situations  of  Federal 
agencies  and  DOT  regulated  industries. 
For  example,  in  testing  at  remote  sites. 
DOT  regulated  industries  may  find  it 
necessary  to  conduct  some  kinds  of 
testing  in  medical  facilities  or  through 
use  of  mobile  imits,  rather  than  the  more 
permanent  collection  sites  contemplated 
by  the  DHHS  Guidelines.  It  may  not  be 
practicable  for  regulated  parties  to 
maintain  on-site  permanent  log  books. 
Consequently,  the  DOT  Procedures 
permit  alternative  collection  and 
recordkeeping  procedures  in  these 
circumstances.  The  DOT  procedures  at 
49  CFR  Part  40  set  the  procedural 
standards  for  urine  drug  tests  in  the 
transportation  industry. 

49  CFR  Part  40  limits  both  the  screen 
test  and  the  confirmation  test  to  a  single 
technology:  immunoassay  and  gas 
chromatography/mass  spectrometry 
(GC/MS),  respectively.  Although 
commenters  saw  this  limitation  in  the 
DHHS  Guidelines  as  unduly  restrictive. 
UMTA  believes  that  the  established 
reliability  of  the  tests  and  procedures  in 
49  CFR  Part  40  are  necessary  to  ensure 
the  integrity  of  a  drug  testing  program.  If 
better  analytical  methods  are  validated 
and  available  at  a  reasonable  cost. 
UMTA  can  revise  this  rule  to  recognize 
the  technological  advance. 

The  final  rule  requires  recipients  to 
use  only  laboratory  sites  which  are 
certified  by  DHHS  to  do  drug  testing  for 
Federal  agencies.  The  DHHS 
certification  program  is  the  first  rigorous 
certification  specifically  targeted  at 
urine  drug  testing  at  the  Federal  level. 
The  DHHS  Guidelines  provide  national 
standards  for  recognition  and  periodic 
review.  UMTA  is  not  prepared  to  accept 
accreditation  by  voluntary  bodies 
absent  DHHS  recognition.  UMTA 
believes  DHHS  certification  of 
laboratory  sites  that  do  drug  testing  is 
an  essential  element  to  ensuring  quality 
analysis  of  drug  tests.  UMTA  has  been 
assured  that  there  will  be  sufficient 
capacity  at  certified  laboratory  sites  to 
provide  quality  analysis  for  the  entire 
transit  industry. 

All  comments  received  during  this 
rulemaking  will  be  incorporated  in  the 
docket  for  the  Office  of  the  Secretary 
(OST)  interim  final  rule  creating  49  CFR 
Part  40.  The  OST  will  respond  to  those 
comments,  as  well  as  comments 
received  during  the  comment  period  for 
Part  40.  in  its  notice  following  the  end  of 
that  comment  period. 

9.  Medical  Review  Officer 

UMTA  received  several  comments  on 
the  qualifications  and  duties  of  the 
proposed  Medical  Review  Office  (MRO). 


Although  two  commenters  mentioned 
the  cost  implications,  all  of  the 
commenters  recognized  the  necessity  of 
the  function  and  the  value  of  the 
services.  Several  commenters  sought 
clarification  of  those  matters  which 
management  must  decide  with  medical 
advice  and  those  decisions  that  could  be 
reserved  to  the  MRO.  All  but  one 
commenter  addressing  the  issue  urges 
that  the  rule  provide  flexibility  to  each 
recipient  to  decide  exactly  how  to  define 
roles  and  responsibilities. 

UMTA  Response.  It  was  apparent 
from  the  comments  that  there  was  some 
confusion  regarding  the  role  of  the  MRO. 
The  final  rule  incorporates  all  aspects  of 
49  CFR  Part  40  pertaining  to  the 
qualifications,  duties  and 
responsibilities  of  the  Medical  Review 
Officer.  An  MRO  must  be  a  licensed 
physician.  However,  the  rule  does  not 
require  a  recipient  to  hire  a  physician, 
the  recipient  only  needs  to  arrange  for 
the  services  of  a  physician  to  act  as 
MRO.  The  rule  allows  a  recipient  to 
have  more  than  one  MRO  based  on 
organizational  unit  or  employee  work 
location,  if  necessary. 

Under  49  CFR  Part  40,  the  MRO's 
responsibility  is  to  receive,  review,  and 
interpret  all  positive  drug  test  results. 
The  MRO  makes  the  determination  that 
the  results  of  a  drug  test  are  vahd  and 
the  determination  whether  a  positive 
drug  test  result  has  a  legitimate  medical 
explanation.  The  MRO  makes  the 
determination  whether  a  positive  drug 
test  result  has  a  legitimate  medical 
explanation  only  after  reviewing  any 
medical  information  submitted  in 
confidence  by  the  employee.  If  the  MRO 
determines  that  a  confirmed  positive 
drug  test  result  has  a  legitimate  medical 
explanation,  the  MRO  reports  to  the 
recipient  or  operator  that  the  individual 
passed  the  drug  test.  The  MRO  is  also 
responsible  for  determining  whether  an 
employee  who  did  not  pass  a  drug  test 
or  refused  to  take  one  may  return  to 
duty. 

10.  Confidentiality 

Commenters  raise  a  number  of 
concerns  regarding  the  issue  of 
confidentiality.  A  significant  number  of 
commenters  in  particular  oppose 
UMTA's  proposal  in  the  NPRM 
regarding  pre-employment  testing  that,  if 
the  applicant  is  not  hired,  no  record  of 
the  test  results  shall  be  maintained  by 
the  recipient.  A  common  theme  of  the 
comments  in  this  regard  is  reflected  in 
this  statement  from  one  submission:  "if 
a  recipient  does  not  retain  a  record  of 
test  results,  on  a  strictly  confidential 
basis,  it  could  be  left  defenseless  in  a 
later  claim  under  the  equal  opportunity 
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laws  or  other  legal  provisions  governing 
hiring  by  public  agencies." 

A  number  of  conunenters  express 
concern  about  the  release  of 
confidential  information  generally.  A 
union,  for  example,  suggests  that  test 
results  should  be  kept  confidential 
unless  an  employee  provides  written 
consent  to  the  release  of  the 
information. 

A  commenter  from  California  noted 
the  existence  of  a  State  statute 
regarding  the  withholding  of  public 
employee  records  and  suggests  that  the 
UMTA  final  rule  might  be  in  conflict 
with  this  provision. 

UMTA  Response.  UMTA  has  included 
a  provision  in  the  final  rule  that  will 
govern  release  of  records  of  an 
employee's  drug  testing  results  and  any 
rehabilitation  information.  UMTA  has 
decided  that  the  legitimate  individual 
privacy  rights  of  an  employee  warrant 
strict  limitations  on  the  availability  of 
an  employee's  drug  testing  results.  The 
final  rule  provides  that  the  (est  results  of 
an  individual  may  be  released  only  with 
the  written  consent  of  the  individual.  In 
addition,  the  final  rule  eliminates  the 
NPRM  requirement  that  the  results  of  a 
preemployment  test  of  an  applicant  not 
be  maintained.  UMTA  recognizes  the 
importance  of  such  information  in  the 
event  of  a  lawsuit  or  complaint  about  a 
failure  to  be  hired.  Accordingly,  the 
regulation  does  not  preclude  the 
information  from  being  maintained  by 
the  recipient  but,  as  discussed  above, 
any  such  information  may  be  released 
only  with  the  applicant's  written 
consent. 

Regarding  the  comment  about  the 
California  statute,  UMTA  is  aware  that 
there  are  other  state  and  local  laws 
which  may  pose  similar  problems. 
However,  once  this  rule  becomes  final 
and  is  implemented  by  a  recipient  to 
continue  to  receive  Federal  transit 
funds,  the  recipient  must  comply  with  all 
of  its  requirements,  including  that  which 
allows  the  release  of  data  only  upon 
written  consent  of  the  affected 
individual.  The  final  rule  does  have  a 
provision  for  a  temporary  waiver  of 
certain  requirements  of  the  nde.  if  they 
are  in  conflict  with  state  or  local  law. 
This  waiver  provision  is  discussed  more 
fully  under  the  heading  'Period  for 
implementation'. 

11.  Recordkeeping  and  Reporting 

Several  organizations  provided 
comments  to  UMTA  regarding  the 
reporting  requirements  of  the  proposed 
rule.  The  Dayton,  Ohio  Miami  Valley 
Regional  Transit  Authority  (RTA) 
deemed  semi-annual  and  annual  reports 
appropriate  and  recommended  that  the 
reports  include  summaries  such  as:  the 


occupational  groups  tested,  drugs 
identified,  and  disposition  of  employees; 
RTA  further  suggested  that  statistics 
should  be  grouped  by  category  of  test 
The  Austin,  Texas  Capital  Metropolitan 
Transportation  Authority  supported 
annual  reporting  that  could  provide 
UMTA  with  general  statistical 
information  such  as  job  title,  category  of 
test  number  of  tests  given  and  a 
summary  of  test  results.  Long  Beach 
(California)  Transit  did  not  object  to  an 
annual  reporting  requirement  and 
generally  agreed  with  Capital  Metro's 
expression  of  support  for  inclusion  of 
data  in  summary  format  to  ensure  the 
confidentiahty  of  the  information.  The 
Topeka  Metropolitan  Transit  Authority 
recommends  that  UMTA  provide  the 
necessary  reporting  forms  with  proper 
instructions  for  completion  and 
submission.  A  few  commenters  objected 
to  semi-aimual  or  annual  reports  as 
overly  burdensome  and  at  least  one 
organization  recommended  that  the 
Triennial  Review  process  could  serve  as 
the  proper  mechanism  to  evaluate  the 
effectiveness  of  each  recipients'  anti- 
drug program. 

There  was  a  general  consensus 
against  the  separate  reporting  post- 
accident  test  results  for  fatal  accidents 
immediately  after  an  accident  The  City 
of  Waukesha  (Wisconsin)  Transit 
System  Utility  suggested  that  positive 
post-accident  test  results  are  an  issue 
and  a  problem  to  be  resolved  by  the 
employer  and  the  employee,  and  that 
UMTA's  efforts  should  be  focused  on 
utilizing  general  statistical  trends  to 
assess  the  effectiveness  of  its  anti-drug 
regulation.. 

In  light  of  its  overall  support  for  the 
compilation  and  resporting  of 
generalized  data  on  a  semi-annual  and 
annual  basis.  Long  Beach  Transit 
questioned  the  benefit  gained  by 
reporting  to  UMTA  after  each  positive 
post-accident  drug  test  result 

There  was  substantial  opposition  to 
UMTA's  proposed  requirement  that  if  an 
applicant  is  not  hired,  no  record  of  the 
tests  results  will  be  maintained  by  the 
recipient.  Both  OATS,  Inc.  (a  private, 
not  for  profit  service  provider  based  in 
Columbia,  MO)  and  the  Iowa  State 
Department  of  Transportation  (IDOT) 
point  out  that  destruction  of  an 
otherwise  qualified  applicant's 
application  records  (including  pre- 
employment  drug  test  results)  prevent  a 
recipient  from  producing  evidence  that 
an  employment  offer  was  withheld  for  a 
valid  and  legal  reason;  further  it  might 
not  be  possible  to  prove  that  affirmative 
action  and  equal  employment 
opportunity  requirements  had  been  met 
Clark  County,  Washington  agreed  that 
test  records  are  important  documents  in 


defending  against  claims  brought  by  a 
applicant  subsequent  to  the  recipient's 
decision  to  not  employ  the  applicant 
premature  destruction  of  the  records 
could  expose  the  recipient  to 
unnecessary  liability  and  hamper  any 
legal  defense  it  may  care  to  develop.  A 
concern  was  expressed  by  Waukesha 
that  applicants  who  previously  test 
positive  might  reapply  at  a  later  date, 
and  that  they  view  a  three  year  record 
retention  policy  as  a  reasonable 
management  practice  that  would  be 
very  helpful  in  that  eventuality.  The 
Idaho  State  Department  of 
Transportation  (IDOT)  argued  in  favor 
of  destruction  of  drug  test  records  of  an 
applicant  who  tests  positive  and  who  is 
subsequently  not  hired;  they  expressed 
concern  that  such  information  could 
lead  to  future  discrimination  of 
rehabilitated  substance  abusers. 

UMTA  Response.  The  regulatory 
provisions  that  require  a  recipient  to 
submit  summary  reports  of  the 
recipient's  program  are  critical  measures 
to  provide  oversight  of  the  industry's 
implementation  of  the  comprehensive 
anti-drug  program.  UMTA  l>elieves  that 
these  minimal  requirements  are 
necessary  to  property  monitor  the 
effectiveness  of  the  program  and  to 
ensure  compliance  with  the  final  rule.  In 
addition,  evaluation  of  the  industry's 
implementation  of  the  anti-drug  program 
and  of  test  results  will  enable  UMTA  to 
review  any  demonstrated  trends  of  drug 
use  in  the  transit  industry  and  to  modify 
the  final  rule  if  warranted  by  the  data. 

The  proposed  recordkeeping  and 
reporting  provisions  have  been  modified 
in  the  final  rule.  UMTA  is  persuaded 
that  the  proposed  requirement  for 
immediate  reporting  of  post-accidf?nt 
test  results  would  be  cumbersome  and 
an  unnecessary  management  chore,  and 
has  therefore  not  included  it  in  the  final 
rule.  UMTA  also  has  clarified  the 
requirements  and  organization  of 
material  that  must  be  submitted  in  the 
recipient's  semi-aimual  report.  In  order 
that  UMTA  may  accurately  assess 
information  submitted  by  a  recipient, 
the  final  rule  provides  that  the  recipient 
must  submit 

(1)  The  total  number  of  drug  tests 
administered: 

(2)  The  number  of  drug  tests 
administered  in  each  occupational 
category  (e.g.,  vehicle  operator); 

(3)  The  number  of  drug  tests 
administered  in  each  testing  category 
(i.e.,  pre-employment  post-accident 
reasonable  cause,  random,  and  return  to 
duty); 

(4)  The  number  of  post-accident  drug 
tests  administered  in  each  accident 
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category  (i.e.,  fatal,  personal  injury,  or 
property  damage); 

(5)  For  each  post-accident  test,  the 
number  of  hours  between  the  accident 
and  the  collection  of  a  urine  specimen; 

(6)  The  total  number  of  individuals 
who  did  not  pass  a  drug  test; 

(7)  The  number  of  ind&viduals  who  did 
not  pass  a  drug  test  by  occupational 
category  {e.g.,  vehicle  operator); 

(8)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  testing  category 
(e.g..  reasonable  cause); 

(9)  The  number  of  individuals  who  did 
not  pass  a  postaccident  drug  test  by 
accident  category  (e.g..  fatal); 

(10)  The  disposition  of  each  individual 
who  did  not  pass  a  drug  test; 

(11)  The  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
immunoassay  screen  in  a  sufficient 
quantity  to  warrant  a  confirmatory  test; 

(12)  The  total  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolities  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  to  the  medical 
review  officer  and 

(13)  The  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolite  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  by  category 
(i.e.,  marijuana,  cocaine,  opiate,  PCP,  or 
amphetamine). 

Because  most  drug  testing 
laboratories  report  much  of  this 
information  when  reporting  summary 
drug  lest  results  to  the  recipient,  UMTA 
does  not  anticipate  that  the  reporting 
requirements  will  be  overly 
burdensome.  However,  in  the  case  of 
multimodal  recipients,  the  data  must  be 
broken  down  by  mode.  UMTA  believes 
that  the  semi-annual  reporting 
requirement  is  necessary  and  vital  to 
gain  a  timely  understanding  and  to 
evaluate  the  effectiveness  of  the  anti- 
drug program.  However,  UMTA 
anticipates  that  the  semi-annual 
reporting  requirement  will  be  modified 
or  possibly  eliminated  within  the  next 
three  to  four  years,  if  it  is  incorporated 
into  the  annual  Section  15  reporting 
process. 

Additionally,  UMTA  has  withdrawn 
the  proposed  requirement  that  if  an 
applicant  is  not  hired,  no  record  of  the 
test  results  will  be  maintained  by  the 
recipient.  In  response  to  numerous 
comments,  the  recipient  must  retain  all 
records  related  to  the  collection  process 
and  the  reports  of  individuals  not 
passing  a  drug  test,  regardless  of  the 
category  of  the  test,  for  at  least  five 


years.  The  recipient  must  retain  the 
reports  of  individuals  passing  a  drug  test 
for  at  least  one  year.  Additionally,  the 
medical  review  officer  must  keep  the 
reports  of  individual  test  results  that  do 
not  pass  a  drug  test  for  at  least  five 
years  and  of  individual  test  results  that 
pass  a  drug  test  for  at  least  one  year. 
These  records  are  subject  to  limited 
release,  as  discussed  in  Section  653.31. 

12.  Small  Operators 

The  single  issue  raised  by  the  NPRM 
that  elicited  the  most  comments  was  the 
impact  of  the  proposed  rule  on  small 
agencies  and  operators.  Comments  on 
this  issue  came  from  individuals,  small 
entities  both  public  and  private,  several 
States  and  several  national 
organizations.  Large  operators  also 
spoke  out  on  behalf  of  the  smaller 
agencies.  The  comments  requested 
special  consideration  for  groups 
variously  categorized  as  the  recipients 
of  federal  funds  under  section  18, 
section  16(b)(2)  recipients,  and  other 
groupings  defined  by  size  of  vehicle 
fleet,  levels  of  employment,  and 
numbers  of  safety  sensitive  positions. 

Many  of  the  commenters  stated,  and  a 
number  cited  evidence  that,  rural,  small, 
and  specialized  operators  had  "no 
safety  problem"  or  a  "better"  or  "much 
better"  safety  record  than  transit  as  a 
whole.  Several  went  on  to  describe  only 
very  small  or  nonexistent  drug  problems 
in  that  good  safety  record. 

Comments  also  emphasized  the  small 
size  of  the  administrative  staffs  in  most 
small  systems.  Frequently  the  manger 
splits  his  time  between  managing  and 
driving  and  there  are  no  other  support 
personnel. 

Among  the  concerns  expressed, 
generally  in  order  of  importance, 
include: 

•  The  cost  to  administer,  cost  to  test, 
cost  to  rehabilitate,  cost  as  a  percentage 
of  operating  budget,  as  a  percentage  of 
Federal  grant; 

•  The  high  level  of  personal  and 
institutional  development  necessary  to 
create  and  administer  effective 
programs; 

•  The  time  needed  to  develop  the 
required  management  capacity  and  to 
negotiate  labor  contracts  and  other 
agreements; 

•  Logistic  and  operational 
complexities  imposed  on  small 
geographically  dispersed  systems  (e.g., 
back-up  drivers,  collection  sites. 
Medical  Review  Officers); 

•  The  difficulties  presented  by 
irregular  employment  arrangements 
including  part-time  and  voluntary 
worker  and  high  employee  turnover 


•  The  potential  exposure  to  legal 
challenge  and  the  costs  associated  with 
litigation  and  damages;  and 

•  The  apparent  inequities  resulting 
from  requiring  recipients  of  funds  under 
section  18  to  have  an  anti-drug  program, 
but  not  recipients  under  section  16(b)(2). 

In  almost  all  comments,  particular 
emphasis  was  placed  on  the  special 
burdens  imposed  by  the  proposed 
random  testing  requirement  and  the 
proposed  maximum  125  percent 
sampling  rate.  Relief  was  proposed  in  a 
variety  of  ways:  establish  new  Federal 
assistance  programs  to  fxmd  the  costs  of 
the  required  drug  programs;  exclude 
from  the  rule  agencies  by  funding 
category,  size,  or  the  demographics  of 
their  service  area;  eliminate  one  or  more 
of  the  test  categories  from  those 
required  of  smaller  operators;  eUminate 
other  program  elements  from  the 
requirements  such  as  EAPs  and/or 
rehabilitation;  extend  the  period 
allowed  for  implementation  of  one  or 
more  of  the  program  requirements; 
stagger  or  phase  implementation  time- 
tables; establish  State  or  National 
programs  to  administer  the  required 
drug  control  activities;  impose 
requirements  selectively  on  those  with  a 
demonstrated  drug  problem;  establish  a 
Federal  program  to  bear  the  costs  of 
defending  against  legal  challenges  to 
agency  actions  in  compliance  with  the 
rule;  make  EAP  programs  voluntary  for 
small  systems,  also  training;  allow 
exemptions  and  waivers  from  some 
DHHS  Guideline  requirements;  allow  for 
and  promote  development  of  private 
providers  of  all  services  necessitated  by 
the  rule;  reduce  the  sampling  rate  for  the 
random  testing  program  to  something 
like  50  percent  instead  of  125  percent; 
allow  more  time  to  accomplish  the  post 
accident  test;  and  allow  for  entire  drug 
program  or  specific  aspects  to  be 
accomplished  by  State  Government  and 
State  or  local  police. 

UMTA  Response.  Upon  review  of  the 
docket,  UMTA  found  several  arguments 
made  on  behalf  of  small  entities  to  be 
persuasive.  UMTA  has  therefore 
prepared  the  final  rule  to  accommodate 
small  entities.  UMTA  has  excluded  all 
recipients  of  section  16(b)(2)  funds  from 
coverage  under  the  rule,  although 
UMTA  will  be  studying  data  on  this 
issue  to  determine  whether  some  future 
rulemaking  to  cover  section  16(b)(2) 
recipients  might  be  warranted.  UMTA 
has  increased  the  implementation  period 
for  large  recipients  from  6  to  12  months, 
UMTA  has  increased  the 
implementation  period  for  section  18 
recipients  and  other  small  operators 
from  6  months  to  24  months;  and  UMTA 
has  selected  a  rehabilitation  option 


making  all  aspects  of  that  program 
element  voluntary. 

UMTA  has  excluded  volunteer 
workers  from  the  mandatory  coverage  of 
the  rule. 

UMTA  is  requiring  the  State  to  certify 
compliance  with  the  rule  for  all  sensitive 
safety  employees  of  section  18 
recipients.  This  is  consistent  with 
UMTA's  administration  of  section  18 
program,  and  allows  the  States  to 
establish  Statewide  requirements  or  to 
pass  the  requirements  through  to 
Bubrecipients. 

13.  Covered  Employees 

In  the  NPRM.  UMTA  sought  conunent 
on  which  employees  should  be  subject 
to  the  drug  testing  rule.  The  NPRM 
proposed  that  all  employees  in  sensitive 
safety  positions  would  be  covered, 
including  vehicle  operators,  controllers, 
and  mechanics.  The  NPRM  specifically 
asked  whether  this  definition  was  broad 
enough  or  whether  other  categories  of 
employees  also  should  be  covered. 

A  number  of  comments  were  received 
on  this  point.  Some  commenters  suggest 
that  the  rule  should  not  be  limited  in  its 
application  to  sensitive  safety 
employees.  Rather,  these  commenters 
argue  that  all  of  a  recipient's  employees 
should  be  covered  in  order  to  emphasize 
the  importance  of  a  drug-free  workplace, 
and  to  assure  that  all  employees  are 
subject  to  the  same  requirements.  The 
National  Transportation  Safety  Board, 
for  example,  supports  the  inclusion  of  all 
employees  who  perform  sensitive  safety 
functions. 

On  the  other  hand,  other  conunenters 
did  not  specifically  recommend  that 
certain  categories  of  employees  be 
covered  or  excluded  from  coverage  of 
the  definition.  Rather,  these  commenters 
suggest  that  each  recipient  should  be 
given  the  flexibility  to  itself  determine 
which  employees  perform  safety 
functions  sufficient  to  bring  them  under 
the  definition.  The  transit  industry's 
association,  the  American  Public  Transit 
Association  (APTA),  for  example, 
supports  this  approach  by 
recommending  adding  the  phase  "as 
defined  specifically  in  the  local 
program"  at  the  end  of  the  last  sentence 
of  the  definition.  'This  would  permit 
each  transit  system  to  tailor  the 
definition  of  safety  sensitive  position  to 
their  own  needs  and  circumstances, 
while  still  providing  adequate 
guidance."  (APTA  also  recommended 
that  UMTA  use  the  term  "safety 
sensitive  position"  rather  than 
"sensitive  safety"  to  parallel  the  usage 
in  the  transit  industry.)  Other 
commenters  suggest  that  the  definition 
be  defined  as  broadly  as  possible  so 
long  as  the  recipients  are  able  to 


specifically  decide  which  employees 
come  under  the  category. 

Many  small  operators  suggest  that  the 
rule  should  not  apply  to  their  operations 
given  their  size,  their  ability  to  closely 
supervise  employees,  and  the 
administrative  and  economic  burdens 
that  would  result  from  the  application  of 
the  rule  to  their  operations. 
Consequently  such  commenters  did  not 
generally  discuss  which  employees 
should  be  considered  sensitive  safety, 
except  for  the  issue  of  voliuiteers, 
discussed  below. 

A  few  commenters  representing  large 
transit  authorities  suggest  that  security 
personnel  should  be  considered 
sensitive  safety  employees  under  the 
rule.  A  New  York  City  transit  authority 
states  that  "*  *  *  all  security-related 
positions  should  be  subject  to  a  drug 
testing  program  for  the  same  reasons 
that  sensitive  safety  positions  are  and, 
in  addition,  because  there  is  a  higher 
burden  placed  on  these  employees  to 
secure  property  and  protect  other 
employees  and  the  riding  public.  Failure 
of  such  employees  to  perform  their 
duties  effectively  could  interfere  with 
the  safe  operation  of  the  authority  and 
place  the  public  at  risk." 

Regarding  temporary  employees,  in 
the  NPRM  UMTA  specifically  asked  for 
comments  on  whether  such  employees 
should  be  subject  to  rehabilitation,  and 
thus  few  comments  were  received  on 
the  question  of  whether  temporary 
employees  should  be  covered  by  the 
rule.  One  State  Department  of 
Transportation  states  that  all  safety 
employees,  full-time  and  temporary, 
should  be  subject  to  drug  testing, 
especially  pre-employment  testing. 

A  significant  number  of  small 
operators  ask  whether  the  rule  was 
meant  to  apply  to  volunteers  in  sensitive 
safety  positions.  These  commenters  note 
that  small  systems  particularly  rely  on 
volunteer  drivers,  many  of  whom  are 
elderly,  and  suggest  that  this  very 
needed  and  useful  voluntary  service 
would  be  seriously  affected  if  such 
volunteers  were  to  be  subject  to  the 
anti-drug  regulation. 

UMTA  Response.  UMTA  in  the  final 
rule  will  continue  to  limit  the  rule's 
coverage  to  sensitive  safety  employees. 
We  believe  we  have  no  basis  to  extend 
the  coverage  of  the  rule  to  all  of  the 
employees  of  a  transit  system. 
Moreover,  this  would  significantly 
increase  the  cost  of  the  final  rule. 
Recipients  are  reminded,  however,  that 
the  rule  establishes  minimum 
requirements  and  does  not  prevent  a 
recipient  from  establishing  on  its  own  a 
program  that  exceeds  the  rule's 
requirements. 


UMTA  does  not  agree  with  those 
commenters  who  suggest  that  each 
recipient  should  have  the  flexibility  to 
decide  which  employees  are  to  be 
considered  sensitive  safety  and 
therefore  subject  to  the  rule.  The  rule 
should  be  uniform  with  respect  to 
applicability  to  all  recipients.  In  so 
deciding,  however,  we  recognize  that  a 
more  specific  definition  of  the  term 
sensitive  safety  is  necessary  and  have 
therefore  added  a  detailed  provision  in 
the  "Definitions"  section  of  the  rule.  It 
provides  that  such  employees  are  those 
with  duties  related  to  the  safe  operation 
of  transportation  service  by  a  recipient, 
including  operating  a  revenue  service 
vehicle;  controlling  dispatch  or 
movement  of  a  revenue  service  vehicle; 
maintaining  a  revenue  service  vehicle  or 
equipment  used  in  revenue  service;  and 
those  who  supervise  individuals 
performing  such  sensitive  safety 
functions.  UMTA  recognizes  that  even 
within  the  context  of  this  more  specific 
defii^ition  there  may  be  questions  about 
whether  particular  employees  are 
covered,  and  recognizes  that  a  recipient 
will  have  to  make  these  determinations 
on  a  case-by-case  basis,  taking  into 
consideration  the  extent  of  the 
employee's  potential  impact  on  safety. 

UMTA  has  not  included  security 
personnel  in  the  definition  of  "sensitive 
safety".  However.  UMTA  agrees  with 
the  commenters  who  contend  that 
security  workers  are  involved  in  helping 
to  provide  safe  transportation,  and 
UMTA  strongly  encourages  recipients  to 
consider  including  security  personnel  in 
an  anti-drug  program. 

UMTA  has  considered  carefully  the 
issue  of  whether  volunteers  should  be 
subject  to  the  rule.  UMTA  is  persuaded 
by  die  comments  of  small  operators  who 
contend  that  coverage  of  this  category 
under  the  rule  might  discourage 
individuals  from  volunteering  their 
services,  and  have  decided  to  exclude 
voliuiteers  from  the  appUcability  of  the 
rule.  UMTA  encourage  those  recipients 
that  use  volunteers  to  consider  asking 
them  to  voluntarily  place  themselves 
under  the  recipient's  anti-drug  program. 

Finally,  part-time  and  temporary 
employees  are  included  in  the  definition 
of  "sensitive  safety"  employees.  UMTA 
simply  finds  no  basis  to  exclude  such 
workers  from  the  drug  testing  program, 
and  agree  with  those  commenters 
recommending  their  coverage  under  the 
rule. 

14.  Private  Operators 

Comments  to  the  docket  on  this  issue 
were  limited.  Commentators  were 
concerned  with  the  cost  implication  of 
the  requirements,  particularly  in  a 
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competitive  environment.  They  saw  the 
control  of  drug  program  costs  to  be  a 
significant  new  management  task  and 
one  that  would  have  a  significant  impact 
on  their  competitiveness.  At  the  same 
time,  both  private  operators  and  the 
public  agencies  with  which  they  were 
under  contract  saw  no  alternatives  to 
including  private  sensitive  safety 
employees  under  the  drug  rule  if  the 
current  growth  of  competition  and 
private  participation  in  public  transit 
was  to  continue. 

UMTA  Response.  The  rule  covers 
employees  of  private  companies 
providing  mass  transportation  services 
for  a  recipient  if  the  employees  perform 
sensitive  safety  functions.  It  is  important 
to  emphasize  that  it  is  the  responsibility 
of  the  recipient  to  ensure,  and  certify  to 
UMTA  that  any  private  operator  with 
employees  in  this  category  complies 
with  this  rule. 

15.  Alcohol 

Some  commenters  suggest  that  while 
drugs  are  a  problem  generally  in  society, 
alcohol  abuse  is  an  even  greater 
problem.  They  argue  that  the  rule  should 
be  broadened  to  cover  alcohol  abuse 
among  sensitive  safety  transit 
employees  as  well. 

UMTA  Response.  UMTA  is  concerned 
about  impairment  resulting  from  the 
abuse  of  other  substances,  principally 
alcohol.  We  believe,  however,  that  this 
rulemaking  will  best  accomplish  a  useful 
purpose  by  addressing  only  controlled 
substances.  Although  both  alcohol  and 
controlled  substances  may  result  in 
impairment  in  a  driver's  ability  to 
control  his  or  her  vehicle,  and  although 
current  law  and  regulations  prohibit  a 
person  from  driving  while  under  the 
influence  of  either,  certain  differences 
are  evident.  The  possession  and  use  of 
controlled  substances  is  nearly  always 
illegal,  while  alcohol  consumption  is  in 
many  circumstances  legal.  Because  of 
the  legality  of  alcohol  and  its 
widespread  use,  most  people  have 
enough  contact  with  users  to  recognize 
the  indicators  of  its  use.  The  appearance 
and  actions  of  a  person  are  often  clear 
evidence  of  alcohol  impairment. 

Because  alcohol  is  a  legal  substance, 
it  is  necessary  to  estabhsh  violation  of 
existing  prohibitions  and  actual 
impairment  due  to  use,  rather  than 
simply  establishing  use,  as  is  done  in 
instances  where  illegal  drugs  are  used. 
In  instances  where  chemical  testing  is 
used,  it  would  be  to  determine  the 
degree  of  alcohol  impairment.  Testing 
will  often  be  of  a  different  type  than  is 
used  to  determine  the  use  of  drugs. 
UMTA  is  not  prepared  at  this  time  to 
mandate  blood  tesbng  programs. 
However,  this  regulation  or  other  UMTA 


policy  in  no  way  prevents  a  recipient 
from  instituting  a  program  of  chemical 
testing  for  alcohol  use.  Such  testing 
could  be  done  either  in  conjunction  with 
an  anti-drug  program  under  this  rule  or 
separately. 

Moreover,  on  October  4, 1988  the 
Federal  Highway  Administration 
(FHWA)  issued  a  final  rule  at  53  FR 
39044  regarding  the  use  of  alcohol  by 
drivers  that  will  affect  many  UMTA 
recipients.  Under  section  12008(f)  of  Uie 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (Pub.  L.  99-570),  among  other 
things,  the  FHWA  has  established  a 
BAG  level  of  0.04  percent  as  the 
standard  for  when  a  person  is  deemed 
to  be  driving  under  the  influence  of 
alcohol  while  driving  a  commercial 
motor  vehicle. 

16.  Period  for  Implementation 

Many  commenters  present  views  on 
this  issue.  In  the  NPRM.  UMTA 
proposed  that  the  rule  would  have  to  be 
implemented  within  180  days  of  its 
effective  date.  Commenters  uniformly 
contend  that  this  is  too  short  a  period  of 
time  for  implementation  of  the  anti-drug 
rule.  The  American  Public  Transit 
Association,  for  example,  states  that, 
"*  *  *  a  deadline  of  180  days  is  too 
short  a  time  frame  to  require  transit 
systems  to  estabUsh  and  implement  a 
drug  program  in  compliance  with  the 
UMTA  regulations."  The  Association 
also  lists  a  number  of  administrative 
and  legal  barriers  to  implementing  the 
rule  in  180  days,  and  recommends  that  a 
12-month  period  of  time  be  provided  for 
a  recipient  to  establish  and  implement 
its  anti-drug  program. 

UMTA  Response.  UMTA  is  persuaded 
by  the  many  comments  on  this  issue  that 
180  days  is  too  brief  a  time  period  for 
implementation.  Accordingly,  the  rule 
provides  that  for  recipients  (other  than 
small  operators)  the  time  period  for 
implementation  is  12  months  from  the 
effective  date  of  the  rule  (which  is  30 
days  after  the  date  the  rule  is  published 
in  the  Federal  Register).  Moreover, 
recognizing  that  small  operators  will 
need  more  time  to  implement  the  rule, 
UMTA  is  providing  such  recipients  with 
24  months  to  implement  the  rule.  "Small 
operators."  discussed  in  more  detail 
elsewhere,  are  section  IB  recipients,  and 
those  recipients  in  urbanized  areas  of 
less  than  200,000  in  population.  The  rule 
also  permits  a  recipient  to  seek  a 
temporary  waiver  from  this 
implementation  period  if  the  recipient  is 
unable  under  State  or  local  law  to 
comply  with  the  regulation. 

A  request  for  a  temporary  waiver 
must  include  a  legal  opinion  regarding 
the  conflict  between  the  rule  and  the 
state  or  local  law,  an  indication  of  how 


the  recipient  is  addressing  the  conflict  at 
the  State  or  local  level,  and  an  estimate 
of  how  long  it  will  take  to  resolve  the 
conflict  A  temporary  waiver  will 
specify  which  provisions  are  being 
waived  and  a  date  on  which  the  waiver 
expires.  The  expiration  date  of  a 
temporary  waiver  will  be  no  later  than 
December  31. 1989.  A  recipient  must 
certify  compliance  with  all  provisions 
not  included  in  the  waiver  within  the  12 
or  24  month  requirement.  A  recipient 
then  must  certify  compliance  with  the 
provisions  included  in  the  waiver  within 
12  months  after  the  expiration  date  of 
the  waiver. 

F.  Legal  Concerns  Raised  In  Comments 

1.  Constitutionality 

A  number  of  conunenters  question  the 
constitutionality  of  drug  testing 
programs  for  transit  personnel.  UMTA 
recognizes  that  there  are  legitimate  and 
significant  constitutional  concerns 
surrounding  drug  testing  in  general  and 
random  testing  in  particular.  UMTA 
acknowledges  the  ciurent  widescale 
litigation  and  apparent  disparate 
judicial  opinions  on  drug  testing 
programs. 

UMTA  Response.  Although  the  state 
of  the  case  law  is  evolving  in  rapid 
fashion  and  the  Supreme  Court  has  not 
resolved  many  of  the  relevant  and 
complex  issues,  UMTA  is  confident  that 
testing  of  employees  under  this  rule  will 
withstand  judicial  scrutiny  on 
constitutional  grounds. 

Of  particular  concern  to  the 
commenters  is  the  relevance  of  the 
Fourth  Amendment  to  drug  testing.  The 
principles  of  the  Fourth  Amendment  to 
the  U.S.  Constitution  are  paramount  in 
scrutinizing  the  fundamental  legality  of 
many  drug  testing  programs.  As  a 
threshold  matter,  the  Fourth 
Amendment  applies  to  "searches" 
conducted  or  mandated  by  the 
government  and  protects  individuals 
against  "unreasonable  searches  and 
seizures." 

A  second  issue  concerns  whether 
urine  tests  under  these  programs  are 
"searches"  within  the  meaning  of  the 
Fourth  Amendment.  Although  most 
courts  to  address  the  issue  to  date  have 
ruled  that  toxicological  testing  of 
employees  for  the  purpose  of 
determining  fitness  for  duty  is  a  search 
within  the  meaning  of  the  Fourth 
Amendment,  the  issue  is  not  entirely 
settled.  See  Wyman  v.  James,  400  U.S. 
309,  317-338  (1971)  (government  welfare 
caseworker's  "home  visit"  as  a 
precondition  for  assistance  payments  is 
not  a  Fourth  Amendment  search).  See 
also.  Lowom  v.  City  of  Chattanooga. 


1988  U.S.  App.  Lexis  6952  (6th  Cir.  May 
23, 1988)  (Guy.  J.,  dissenting);  National 
Treasury  Employees  Union  v.  von  Raab. 
808  F.2d  10057. 1060. 1062  (5th  Cir.  1987) 
(Higginbotham,  J.,  concurring).  Cf.  Mack 
V.  United  States,  F.B.I.,  814  F.2D  120, 125 
N.2  (2nd  Cir.  1987). 

Also  assuming,  arguendo,  that  urine 
tests  of  transit  personnel  for  prohibited 
substances  are  "searches"  within  the 
meaning  of  the  Fourth  Amendment,  it  is 
clear  that  while  searches  ordinarily 
must  be  conducted  pursuant  to  a 
warrant  issued  on  probable  cause 
grounds,  such  a  requirement  is  not 
always  necessary.  Almeida-Sanchez  v. 
United  States.  413  U.S.  266.277  (1973) 
(Powell,  J.,  concurring).  Where,  for 
example.  "*  *  *  the  burden  of  obtaining 
a  warrant  is  likely  to  frusfrate  the 
governmental  purpose  behind  the  search 

*  *  *."  the  Supreme  Court  has  routinely 
held  that  a  warrant  is  not  required  by 
the  Fourth  Amendment  [citing  Camara 
V.  Municipal  Court,  387  U.S.  523.  533 
(1967)].  See  e.g.,  Griffin  v.  Wisconsin, 

S.Ct (1987)  (plurality 

opinion);  New  Jersey  v.  T.L.O.,  469  U.S. 
at  340-342;  United  States  v.  Martinez- 

Fuerte.  428  U.S.  543.  560-561  n 

(1976)  (while  "*  *  *  some  quantum  of 
individualized  suspicion  is  usually  a 
prerequisite  to  constitutional  search  or 
seizure[,] ...  the  Fourth  Amendment 
imposes  no  irreducible  requirement  of 
such  suspicion"). 

Rather,  "[t]he  fundamental  command 
of  the  Fourdi  Amendment  is  that 
searches  and  seizures  be  reasonable 

*  *  *."  New  Jersey  v.T.L.O..^m\}.S.ai 
340.  In  determining  the  reasonableness 
of  a  search,  the  Supreme  Court  has 
repeatedly  stressed  the  importance  of 
the  facts  particular  to  the  search  while 
acknowledging  that  the  test  of 
reasonableness"*  *  *  is  not  capable  of 
precise  definition  or  mechanical 
application."  Bell  v.  Wolfish.  441  U.S. 
520,  559  (1979).  In  analyzing  a  drug 
testing  program.  "*  *  *  what  is 
reasonable  depends  on  the  context 
within  which  a  search  takes  place." 
New  Jersey  v.  T.L.O.,  469  U.S.  at  337. 

In  scrutinizing  whether  a  particular 
search  comports  with  the  Fourth 
Amendment,  courts  have  adopted  a 
balancing  test.  In  general,  to  support  a 
claim  that  a  search  of  an  individual  or 
the  individual's  property  is  reasonable, 
the  government  must  demonstrate  that, 
on  balance,  "the  government's  need  for 
supervision,  control  and  the  efficient 
operation  of  the  workplace"  outweighs 
the  individual's  legitimate  expectation 
of  privacy.  O'Connor  v.  Ortega,  480 

U.S ,  107  S.Ct.  1492. (1987). 

Also  see  e.g..  United  States  v.  Montoya 
de  Hernandez,  473  U.S.  531.  537  (1985); 


United  States  v.  Villamonte-Marquez, 
462  U.S.  579.  588  (1983);  Delaware  v. 
Prouse.  440  U.S.  648,  654  (1979).  Thus, 
the  courts  must  "*  *  *  consider  the 
scope  of  the  particular  intrusion,  the 
manner  in  which  it  is  conducted,  the 
justification  for  initiating  it,  and  the 
place  in  which  it  is  conducted."  Bell  v. 
Wolfish,  441  U.S.  at  559. 

Thus  far.  a  number  of  courts  have  held 
or  suggested  in  dicta  that  testing  upon 
reasonable  suspicion  alone  may  be 
inadequate.  Reasonable  suspicion 
testing  allows  inquiry  only  after  a 
problem  manifests  itself  at  work.  See, 
Amalgamated  Transit  Union,  Division 
1279  V.  Cambria  County  Transit 
Authority.  691  F.Supp.  898  (W.O.  Pa. 
1988).  Furthermore,  these  courts  have 
allowed  drug  and  alcohol  testing  in  the 
context  of  a  pre-employment  physical  or 
routine  health  examination.  See,  e.g., 
Cambria  County  Transit  Authority  (drug 
and  alcohol  testing  during  annual 
physical  examinations  does  not  violate 
employee  rights  under  the  foiu-th 
amendment;  individualized  reasonable 
suspicion  not  required);  Wrightsell  v. 
City  of  Chicago,  678  F.Supp.  727  (N.D. 
III.  1988)  (drug  testing  of  police  officers 
as  part  of  routine,  reasonably  required, 
employment-related  medical 
examination  is  permissible  where  there 
is  clear  nexus  between  test  and 
employer's  legitimate  safety  concern); 
McDonnell  v.  Hunter,  612  F.Supp.  1122. 
1130  n.  6  (S.D.  Iowa  1985)  (Fourth 
Amendment  does  not  preclude  taking 
body  fluid  specimen  as  part  of  pre- 
employment  physical  or  as  part  of 
routine  periodic  physical  examination), 
affd  as  modified,  809  F.2d  at  1302  (8th 
Cir.  1987);/o7;es  v.  McKenzie,  833  F.2d 
335.  341  (D.C.  Cir.  1987)  Pet.  for  cert, 
filed.  No.  87-1706,  April  15, 1988),  (not 
unreasonable  to  require  drug  testing 
where  an  employee's  duties  involve 
direct  contact  with  young  school 
children  and  other  physical  safety, 
where  the  testing  is  conducted  as  part  of 
a  roimtine  employment-related  medical 
examination  and  where  there  is  a  clear 
nexus  between  the  test  and  the 
employer's  legitimate  safety  concern). 
Moreover,  as  the  court  in  Cambria 
County  Transit  Authority  held,  such 
testing  serves  the  laudable  goal  of 
fostering  a  drug  free  and  sober 
workforce  as  well  as  identifying  those 
employees  with  serious  drug  problems. 

Viewed  in  this  light,  it  is  beyond 
dispute  that  the  public  has  an  overriding 
interest  in  assuring  that  sensitive  safety 
transit  personnel  perform  their  duties 
free  of  prohibited  substances.  The  drug 
problem  in  society  in  general  was 
discussed  in  the  NPRM.  The  impairing 
effects  of  drugs  and  the  substantial  risks 


to  public  safety  posed  by  sensitive 
safety-  or  security-related  transit 
personnel  who  use  drugs  underlie  the 
compelling  governmental  interest  in 
promulgating  this  rule. 

In  contrast  the  drug  testing 
requirements  of  the  fiinal  rule  involve  a 
minimal  invasion  of  privacy.  As  the 
Supreme  Court  has  indicated,  where 
searches  are  undertaken  in  situations 
where  individualized  suspicion  is 
lacking,  other  safeguards  must  be  reUed 
upon  to  ensure  that  the  discretion  of  the 
party  conducting  the  search  is  properly 
defined  and  the  scope  of  the  search  is 
limited.  See  Delaware  v.  Prouse,  440 
U.S.  at  654-655  (footnote  omitted);  New 
York  V.  Bulger,  107  S.Ct.  2636  (1987).  The 
drug  testing  requirements  of  the  final 
rule  place  significant  constraints  on  an 
employer's  discretion  in  conducting  drug 
testing.  For  example,  the  requirement  for 
random  drug  testing  calls  for  selection  of 
an  employee  to  be  tested  in  a 
scientifically-acceptable  manner,  such 
as  use  of  a  computer-based  random 
number  generator.  Requirements  for 
testing  based  on  reasonable  cause  or 
post-accident  testing  also  are  severely 
circumscribed  in  order  to  limit  an 
employer's  discretion  in  administering 
these  tests  to  employees.  Moreover, 
recipients  will  be  required  to  have  an 
anti-drug  program  in  accordance  with 
the  provisions  of  the  final  rule,  to  ensure 
that  discretion  is  in  fact  limited  in  the 
administration  of  drug  tests  under  the 
anti-drug  program.  Cf.  National 
Treasury  Employees  Union  v.  Reagan, 
685  F.Supp.  1346, 1352-53  (E.D.  La.  1988) 
(holding  that  the  constitutionality  of  an 
Executive  Order  requiring  Federal 
agencies  to  establish  drug  testing 
programs  for  Federal  employees  was  not 
ripe  for  review  since  each  agency  had 
not  implemented  a  finalized,  particular 
plan). 

The  actual  testing  procedures  that 
each  employer  is  required  to  implement 
under  this  final  rule  also  are  narrowly 
tailored  to  respect  an  employee's 
reasonable  expectations  of  privacy.  The 
Departmental  regulations  at  49  CFR  Part 
40  governing  collection  of  urine  samples, 
as  referenced  in  the  final  rule,  are  based 
on  the  DHHS  Guidelines  which  were 
carefully  designed  to  preserve  privacy 
while  protecting  the  integrity  of  the 
sample.  The  final  rule  contains  a 
number  of  important  employee 
safeguards,  including  privacy  during 
collection  under  most  types  of  tests, 
stringent  laboratory  safeguards,  and 
provisions  for  challenging  results.  Other 
employee  drug  testing  programs 
incorporating  the  collection  and  testing 
procedures  of  the  DHHS  guidelines  have 
been  upheld  against  constitutional 
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attack.  See  American  Federation  of 
Government  Employees  v.  Dole,  670  F. 
Supp.  445  (D.D.C.  1987).  appeal  filed.  No. 
87-5417  (D.C.  Cir.  Dec.  11. 1987) 
(upholding  the  constitutionality  of  the 
Department  of  Transportation  program 
for  random  drug  testing  of  safety-  and 
security-sensitive  agency  employees); 
National  Association  of  Air  Traffic 
Specialists  v.  Dole,  2  Ind.  Emp.  Rts. 
Cases  (BNA)  68  (D.  Alaska  1987) 
(denying  a  motion  for  a  preliminary 
injunction  against  the  Federal  Aviation 
Administration's  use  of  urinalysis  drug 
testing  as  part  of  an  annual  physical 
examination  of  the  agency's  air  traffic 
specialists). 

Equally  significant  is  the  fact  that 
urine  drug  testing  of  sensitive  safety 
employees  is  to  be  conducted  in  the 
"context"  of  the  employment 
relationship.  As  the  Supreme  Court  has 
noted,  "(tjhe  operational  realities  of  the 
workplace  •  *  *  may  make  some 
employees'  expectation  of  privacy 
unreasonable."  O'Conner  v.  Ortega.  107 
S.Ct.  at  1498  (emphasis  in  original).  This 
is  particularly  important  in 
circumstances  where  the  employee 
works  in  an  industry  in  which  an 
employee's  activities  are  subject  to 
extensive  regulation.  Thus,  persons  who 
work  in  such  "closely  regulated" 
industries  have  a  "reduced  expectation 
of  privacy"  [New  York  v.  Burger,  107 
S  Ct.  2636  (1987)1  and.  "in  effect  consent( 
]  to  the  restrictions  placed  upon  them" 
[Almeida-Sanchez  v.  United  States,  413 
U.S.  at  271].  For  these  reasons,  two 
Federal  courts  of  appeals  have  upheld 
urinalysis  testing,  in  the  absence  of 
particularized  suspicion,  in  industries 
where  pervasive  regulation  has  reduced 
an  employee's  expectation  of  privacy. 
See  Rushton  v.  Nebraska  Public  Power 
Dist.,  844  F.2d  562,  566  (8th  Cir.  1988) 
(nuclear  plant  operators):  Shoemaker  v. 
Handel,  795  F.2d  1136. 1142  (3rd  Cir.). 
cert,  denied,  479  U.S.  986  (1986)  (horse 
racing  jockeys);  Policemen's  Benevolent 
Ass'n,  Local  318  v.  Township  of 
Washington,  850  F.2d  133  (3rd  Cir.  1988) 
(police  officers). 

UNiTA  recognizes  that  a  number  of 
Federal  and  State  courts  have  rejected 
government-mandated  drug  testing 
program  on  Fourth  Amendment  grounds. 
However,  even  courts  striking  drug 
testing  programs  have  recognized  that 
drug  testing  is  appropriate  in  other 
contexts.  See  e.g.,  Lowom  v.  City  of 
Chattanooga,  1988  U.S.  App.  84  F.2d 
1539, 1553-54  (6th  Cir.  1988)  (Martin,  J.) 
panel  decision  vacated  and  rehearing  en 
banc  (August  3, 1988),  ("When 
determining,  then,  whether  a  mandatory 
dnig  search  is  'reasonable,'  we  believe 
that,  as  the  costs  to  society  of  an 


impaired  employee  increase,  the 
requisite  level  of  suspicion  that  a  drug 
problem  exists  decreases.");  American 
Federation  of  Government  Employees  v. 
Meese.  688  F.  Supp.  547,  548  (N.D.  Cal. 
1988)  (issuing  a  preliminary  injunction 
against  a  Bureau  of  Prison  plan  to  test 
randomly  all  agency  employees  but 
nonetheless  noting  that  "[tjhere  are 
cases  in  which  compulsory  drug  testing 
may  be  justified  in  the  interest  of  public 
safety  or  security").  Within  the  mass 
transportation  industry  itself,  a  number 
of  courts  have  reviewed  service 
providers'  drug  testing  programs  and,  in 
most  cases,  have  upheld  such  programs 
in  the  face  of  constitutional  and 
statutory  challenges,  even  where  such 
programs  require  employee  testing  in  the 
absence  of  individualized  suspicion. 
Thus,  an  early  drug  testing  case  upheld 
a  drug  testing  program  of  the  Chicago 
Transit  Authority  requiring,  inter  alio. 
drug  and  alcohol  testing  of  operating 
employees  directly  involved  in  a  serious 
accident.  Division  241,  Amalgamated 
Transit  Union  v.  Suscy,  538  F.2d  1264 
(7th  Cir),  cert,  denied,  429 U.S.  1029 
(1976).  The  Suscy  court  reasoned  that 
"the  public  interest  in  the  safety  of  mass 
transit  riders  outweighs  any  individual 
interest  in  refusing  to  disclose  physical 
evidence  of  intoxication  or  drug  abuse." 
538  F.2d  at  1267.  Accord  Jones  v. 
McKenzie,  833  F.2d  at  340  ("The  case 
law  on  this  point  is  clear  that  a 
governmental  concern  is  particularly 
compelling  when  it  involves  the  physical 
safety  of  the  employees  themselves  or  of 
others.") 

More  recent  court  decisions  also 
provide  further  support  for  the  testing 
programs  required  by  this  final  rule.  See, 
e.g..  Amalgamated  Transit  Union,  Local 
933  V.  City  of  Oklahoma  City,  No.  CIV- 
86-2182-A  (W.D.  Okla.  September  6, 
1988)  (upholding  annual  physical,  post- 
accident,  reasonable  suspicion,  pre- 
employment  and  return  to  duty  from- 
unscheduled-absence  testing  of  transit 
workers);  Burka  v.  New  York  City 
Transit  Authority,  680  F.  Supp.  590 
(S.D.N.Y.  1988)  (drug  testing  as  part  of 
routine,  periodic  physical  examinations: 
pre-employment  or  incident  to  a 
promotion;  as  a  result  of  an  on-duty 
incident;  or  based  upon  reasonable 
suspicion  of  impairment  foimd  not  to 
violate  Rehabilitation  Act  and  equal 
protection;  however,  disposition  of 
Fourth  Amendment  issues  not  made  on 
summary  judgement);  Dozier  v.  New 
York  City,  519  N.Y.S.2d  135, 142  (1987) 
("testing  applicants  for  public  safety- 
related  jobs  is  reasonable  imder  the 
Fouth  Amendment  if  the  applicant  is 
given  reasonable  notice  of  drug 
testing"):  Transport  Workers',  Local 234 


v.  SEPTA.  678  F.  Supp.  543  (E.D.  Pa. 
1988)  (upholding  constitutionality  of 
random  testing  of  operating  employees); 
Amalgamated  Transit  Union,  Division 
1279  v.  Cambria  County  Transit 
Authority,  supra,  691  F.  Supp.  898 
(mandatory  drug  and  alcohol  testing 
during  annual  physical  examination 
does  not  violate  Fourth  Amendment); 
Shaw  V.  Unemployment  compensation 
Board  of  Review,  539  A.2d  1383  (pa. 
1988)  (taking  of  bus  drivers'  blood  and 
urine  based  on  supervisor's  reasonable 
suspicion  comports  with  Fourth 
Amendment).  Cf.  Sanders  v.  WMATA, 
819  F.2d  1151  (D.C.  Cir.  1987) 
(employees'  constitutional  and  statutory 
challenge  to  compidsory  drug  test  and 
discharge  on  basis  of  test  results  after 
on-the-job  accidents  or  incidents  were 
bared  by  doctrine  of  sovereign 
immunity).  But  see  Amalgamated 
Transit  Union.  Local  1277  v.  Sunline 
Transit  Agency,  663  F.  Supp.  1560  (CD. 
Cal.  1987)  (random  drug  and  alcohol 
testing  of  bus  drivers  and  maintenance 
workers  constitutes  an  unreasonable 
search). 

UMTA  also  is  aware  of  the  recent 
Ninth  Circuit  decision  that  held  that  the 
Federal  Railroad  Administration's 
mandatory  blood  and  urine  testing  after 
certain  accidents,  incidents,  or  rule 
violations  is  unconstitutional  because 
the  rules  do  not  require  a  showing  of 
"particularized  suspicion"  of  drug  or 
alcohol  impairment  prior  to  testing. 
Railway  Labor  Executives'  Association 
v.  Burnley,  839  F.2d  575  (9th  Cir.),  cert, 
granted,  108  S.  Ct.  2033  (1988).  The  Ninth 
Circuit  based  its  views,  in  part,  on  the 
proposition  that  "*  *  *  the  vast  bulk  of 
[railroad]  safety  regulation  is  directed  at 
owners  and  managers  of  railroads,  not 
employees."  Id.  at  585. 

The  Supreme  Court  has  granted  a 
government  petition  for  a  writ  of 
certiorari  in  Railway  Labor  Executives ' 
Association  v.  Burnley  and  has  ordered 
that  this  case  be  argued  this  term  "in 
tandem"  with  National  Treasury 
Employees  Union  v.  von  Raab,  816  F.2d 
170  (5th  Cir.  1987).  cert,  granted,  108  S. 
Ct.  1072  (1988)  (upholding  drug  testing  of 
applicants  for  critical  safety  or  security 
sensitive  positions  in  the  U.S.  Customs 
Service).  Decisions  in  these  cases  may 
not  be  forthcoming  until  the  spring  of 
1989.  However,  in  the  absence  of 
Supreme  Court  guidance,  UMTA  is 
convinced  that  the  need  for  drug  testing 
by  urinalysis  in  the  transit  industry  to 
determine  fitness  for  duty  of  sensitive 
safety  employees  and.  thereby,  to 
ensure  public  safety  clearly  outweighs 
the  privacy  interest  of  individuals  in  this 
class. 


While  not  totally  free  from  doubt,  it  is 
UMTA's  opinion  that  UMTA's  anti-drug 
program,  and  similar  drug  testing 
regimens  proposed  by  other 
administrations  within  the  Department 
of  Transportation,  will  be  determined  to 
be  constitutional.  The  critical  need  for 
properly-administered  drug  testing  to 
ensure  that  employees  in  the 
transportation  industry  do  not  have 
drugs  or  drug  metabolites  in  their 
system  while  performing  sensitive  safety 
functions  outweighs  the  reduced  privacy 
interest  of  these  employees. 

2.  Statutory  Basis  for  the  Rule 

Some  commenters  suggest  that  UMTA 
does  not  have  sufficient  statutory 
authority  to  issue  a  rulemaking  that 
requires  drug  testing  of  employees  of 
recipients  of  UMTA  fimds.  One  recipient 
notes  that  the  "Findings  and  Purposes" 
of  the  UMT  Act  (section  2)  provides  no 
specific  safety  statutory  authority,  but 
rather  states  that  the  purposes  of  the 
UMT  Act  are  to  (1)  assist  in  the 
development  of  improved  mass 
transportation  facilities,  equipment, 
techniques  and  methods;  (2)  encourage 
the  planning  and  establishment  of  area 
wide  urban  mass  transportation  systems 
needed  for  economical  and  desirable 
urban  development;  and  (3)  provide 
assistance  to  State  and  local 
governments  and  their  instrumentalities 
in  financing  such  systems.  Another 
commenter  points  out  that  section  9  of 
the  UMT  Act  sets  forth  specific 
provisions  of  the  UMT  Act  that  apply  to 
the  section  9  formula  program,  but  that 
section  9(e)(1)  provides  that  no  other 
condition,  limitation  or  UMT  Act 
provision  applies  to  the  program. 
Finally,  a  commenter  notes  that  section 
12(d)  of  the  UMT  Act  provides  that 
"[n]one  of  the  provisions  of  this  Act 
shall  be  construed  to  authorize  the 
Secretary  to  regulate  in  any  manner  the 
mode  of  operation  of  any  mass 
transportation  system  with  respect  to 
which  a  grant  is  made  under  section  3 
*  *  *,"  and  concludes  that  this  prevents 
UMTA  from  issuing  this  drug  regulation. 

UMTA  Response.  As  noted  in  the 
NPRM.  the  grant  programs  under  both 
section  3  and  section  9  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended  (The  UMT  Act)  require  a 
recipient  of  Federal  financial  assistance 
to  have  the  inherent  capacity  to  carry 
out  the  purposes  of  the  transit  grants. 
Under  the  section  3  discretionary  grants 
program,  section  3(a)(2)(A](i)  provides 
that  "No  grant  or  loan  shall  be  provided 
under  this  section  unless  the  Secretary 
determines  that  the  applicant  has  or  will 
have — (1)  the  legal,  tinancial,  and 
technical  capacity  to  carry  out  the 
proposed  project;  *  *  *." 


Essentially  the  same  requirement  is 
contained  in  the  formula  grant  program 
under  section  9.  although  in  the  form  of 
a  certification.  Section  9(e)(3)  provides 
that  each  recipient  of  section  9  funding 
"*  *  *  should  submit  to  the  Secretary 
annually  a  certification  that  such 
recipient  *  *  *  has  or  will  have  the 
legal,  financial,  and  technical  capacity 
to  carry  out  the  proposed  program  of 
projects  *  *  *".  This  provision  also 
requires,  as  does  section  3,  a 
certification  by  the  recipient  that  it  has 
"satisfactory  continuing  control"  over 
the  use  of  uMTA-assisted  facihties  and 
equipment. 

The  technical  capacity  to  carry  out  a 
mass  transit  project  necessarily  must 
include  an  ability  to  provide  essentially 
safe  mass  transportation  services,  and  it 
is  within  the  scope  of  this  requirement 
for  UMTA  to  require  recipients  of 
sections  3  and  9  funding  to  undertake 
measures  that  would  enhance  their 
ability  to  provide  safe  operations. 
"Satisfactory  continuing  control"  also 
necessarily  implies  the  ability  to  ensure 
that  the  safe  operation  of  UMTA- 
assisted  facilities  and  equipment  is  not 
endangered  by  drug  use  by  employees 
who  perform  sensitive  safety  functions. 

Under  the  section  3  discretionary 
program,  moreover,  the  Secretary  is 
authorized  to  make  grants  "*  *  *  on 
such  terms  and  conditions  as  the 
Secretary  may  prescribe  *  *  *," 
providing  even  broader  authority  under 
this  program  to  require  a  recipient  to 
institute  a  drug  program  before  a  grant 
will  be  awarded.  Funds  made  available 
under  23  U.S.C.  103(e)(4),  moreover, 
essentially  are  subject  to  the  same 
provisions  and  requirements  applicable 
to  funds  made  available  under  section  3. 

For  the  section  18  transportation 
program  for  non-urbanized  areas, 
subsection  18(f)  provides  that  "grants 
under  this  section  shall  be  subject  to 
such  terms  and  conditions  (which  are 
appropriate  to  the  special  needs  of 
public  transportation  in  areas  other  than 
urbanized  areas)  as  the  Secretary  may 
prescribe."  The  requirements  proposed 
here  would  be  among  the  terms  and 
conditions  imposed  under  the  authority 
of  this  section. 

In  addition.  Congress  has  indicated  its 
policy  that  UMTA  have  a  continuing 
role  in  transit  safety  in  section  22  of  the 
UMT  Act.  That  section  provides  the 
Secretary  (and.  by  delegation.  UMTA) 
with  authority  to  investigate  certain 
conditions  which  the  Secretary  believes 
create  a  serious  hazard  of  death  or 
injury.  If  the  Secretary  determines  that 
such  conditions  do  create  such  a  hazard, 
the  Secretary  shall  require  the  recipient 
of  UMTA  funding  to  submit  a  plan  for 


correcting  or  eliminating  such  condition. 
The  Secretary  is  authorized  to  withhold 
funding  under  the  UMT  Act  until  the 
plan  is  implemented. 

Regarding  the  comments  raised  above, 
we  recognize  the  general  nature  of  the 
"Findings  and  Purposes'  section  of  the 
UMT  Act  as  originally  enacted,  as  well 
as  the  cited  restrictions  on  UMTA's 
authority  under  sections  3  and  9.  It  is 
important  to  note,  however,  that  each 
time  the  UMT  Act  has  been  amended  by 
reauthorization  legislation,  UMTA 
generally  has  been  given  a  broader 
mandate  to  administer  and  reguiate  the 
activities  of  its  grantees.  For  example, 
under  the  most  recent  transit 
reauthorization  law,  the  1987  Sa.rtace 
Transportation  and  Uniform  Relocation 
Assistance  Act  (Pub.  L  100-17),  UMTA 
specifically  was  required  to  issue  no 
less  than  seven  rulemakings.  That  same 
Act,  moreover,  implicitly  recognizes 
UMTA's  authority  to  provide  guidance 
and  oversight  with  respect  to  its 
grantees'  activities  by  requiring  at 
section  12(i)  that  any  UMTA  "*   *   * 
statement  of  general  or  particular 
applicability  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  in 
carrying  out  provisions  of  this  Act"  be 
issued  as  a  "rule"  subject  to  notice-and- 
comment  rulemaking  in  the  Federal 
Register. 

UMTA  is  charged  with  the 
responsibility  of  overseeing  the 
expenditure  of  approximately  $3  billion 
annually.  This  final  rulemaking, 
consistent  with  the  underlying  statutory 
authority  in  sections  3.  9.  and  18  of  the 
UMT  Act,  is  in  furtherance  of  that 
responsibility. 

3.  Preemption  of  state  and  local  law 

In  the  NPRM.  UMTA  noted  that  the 
rule  would  not  preempt  State  or  local 
laws,  and  there  could  be  instances  in 
which  a  State  or  local  agency  could  face 
a  conflict  between  compliance  with  the 
proposed  regulation  and  State  and  local 
requirements.  The  comments  bear  this 
out.  For  example,  the  final  rule  requires 
random  testing.  Some  State  or  local 
laws  apparently  prohibit  or  limit  random 
testing.  In  this  situation,  the  UMTA  rule 
would  not  preempt  the  application  of  the 
State  or  local  law:  if  compliance  with 
the  State  or  local  law  prevented  the 
grantee  from  complying  with  the  UMTA 
rule,  however,  the  grantee's  UMTA 
funding  could  be  jeopardized.  Many 
grantees  operate  under  "consent " 
statutes  that  permit  them  to  take  all 
necessary  actions  to  comply  with 
Federal  grant  conditions.  Such  laws,  in 
most  cases,  could  resolve  the  potential 
conflict  outlined  above.  Not  all  States 
have  such  "consent"  statutes,  however. 
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In  the  NPRM.  UMTA  sought  comment 
on  whether  conflicts  of  this  sort 
therefore  are  likely  to  arise  and,  if  so. 
what  steps  should  be  taken  to  avoid  or 
resolve  them. 

A  number  of  comments  and  concerns 
were  presented  on  this  issue,  and 
UMTA  recognizes  that  because  the  anti- 
drug rule  does  not  preempt  State  law. 
conflicts  may  indeed  occur.  Accordingly. 
UMTA  has  decided  to  permit  a  recipient 
to  seek  a  temporary  waiver  from  any 
particular  part  of  the  rule  that  the 
recipient  believes  it  is  unable  to  comply 
with  because  of  State  or  local  law. 
Temporary  waivers  are  discussed  in 
detail  elsewhere  in  this  preamble. 

4.  Effect  of  rule  on  other  federal 
regulations 

Commenters  brought  to  UMTA's 
attention  an  issue  we  did  not  address  in 
the  NPRM,  that  certain  recipients  may 
be  subject  not  only  to  UMTA's  drug  rule 
but  the  related  rules  of  the  Federal 
Railroad  Administration  (ERA),  the 
Coast  Guard,  and  the  Federal  Highway 
Administration  (FHWA). 

More  specifically,  a  niunber  of 
recipients  of  UMTA  funds  provide 
commuter  rail  operations  and,  as  such, 
are  subject  to  ERA  regulation,  including 
the  FRA  anti-drug  regulation.  In 
addition,  certain  UMTA  recipients 
operate  ferry  boats  in  mass 
transporation  service,  and  ferry  boats 
are  subject  to  Coast  Guard  jurisdiction 
and  to  its  anti-drug  regulation. 

Since  both  the  FRA's  and  the  Coast 
Guard's  anti-drug  regulations  are 
generally  consistent  with  UMTA's, 
UMTA  has  decided  to  permit  a  recipient 
to  certify  to  UMTA  that  its  sensitive 
safety  employees  are  covered  under  the 
FRA  or  Coast  Guard  regulation. 
Standard  certification  language  to  this 
e^ect  is  included  in  UMTA's  final 
regulation.  Such  a  certification  will 
satisfy  the  recipient's  requirements 
under  the  UMTA  drug  regulation  for 
those  operations  the  Coast  Guard  or 
FRA  cover.  A  recipient  may  have  to 
submit  two  separate  certifications  if  it  is 
subject,  say,  to  the  Coast  Guard 
regulation  with  respect  to  ferry  boat 
operations  but  otherwise  is  subject  to 
UMTA's  regulation  for  its  bus  operation. 
That  recipient  would  submit  a 
certification  of  compliance  with  liie 
Coast  Guard  rule  for  the  ferry  boat 
operations,  and  the  UMTA  certification 
for  its  other  operations. 

The  FHWA  also  is  issuing  an  anti- 
drug rule.  That  rule,  however,  includes  a 
governmental  exemption,  the  effect  of 
which  is  to  exclude  all  UMTA  public 
body  recipients  from  its  coverage.  It  is 
possible  that  the  FHWA  rule  may  cover 
certain  private  operators  under  contract 


to  an  UMTA  recipient  if  such  operators 
are  engaged  in  interstate  commerce. 
UMTA  is  willing  to  consider  a  request 
from  a  recipient  on  behalf  of  a  private 
opeiator  subject  to  the  FHWA  rule  not 
to  be  subject  as  well  to  the  UMTA  rule, 
but  we  do  not  propose  a  blanket 
certification  to  this  effect.  We  believe 
this  will  not  be  a  signficant  issue  and 
would  rather  address  it  on  a  case-by- 
case  basis,  taking  into  consideration  the 
compliance  of  the  private  operator  with 
the  FHWA  rule  and  other  factors. 

G.  Section  by  Section  Analysis 

This  final  rule  includes  three  parts: 
Subpart  A  covering  general  matters; 
Subpart  B  covering  drug  testing;  and 
Subpart  C  addressing  administrative 
issues.  Each  of  these  Subparts  is 
siunmarized  below. 

Subpart  A  includes  general 
information  about  the  anti-drug  rule. 
Section  653.1,  Purpose,  describes  the 
rule's  requirement  that  a  recipient  of 
funds  from  UMTA  must  establish  an 
anti-drug  program  meeting  the  minimum 
criteria  set  forth  in  the  rule. 

Section  653.1(b)  of  this  regulation 
provides  that  an  employer  may  test  the 
sample  obtained  under  this  rule  only  for 
the  drugs  required  or  specifically 
authorized  to  be  tested  under  this  rule. 
That  is,  an  employer  must  test  the 
sample  for  the  five  major  drugs  listed  in 
this  regulation.  Only  if.  in  the  context  of 
reasonable  cause  testing,  UMTA 
authorizes  testing  for  additional  Drug  X 
under  49  CFR  Part  40  (an  approval 
which  would  be  granted  only  after 
consultation  with  the  Department  of 
Health  and  Human  Services,  and  only 
on  the  basis  of  an  HHS-established 
testing  protocol  and  positive  threshold) 
may  the  employer  also  test  the  sample 
for  that  drug. 

Absent  such  an  approval,  if  the 
employer  wants  to  test  in  addition,  for 
Drug  Y.  the  employer  must  obtain  a 
second  sample  from  the  employee.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  this  regulation. 
The  employer  must  base  its  request  for 
the  second  sample  on  whatever  other 
legal  authority  is  available,  since  the 
employer  cannot  rely  on  this  regulation 
as  the  basis  for  the  request. 

Section  653.3,  Scope,  indicates  that  the 
program  applies  to  a  recipient  of  funds 
under  sections  3,  9,  or  18  of  the  UMT 
Act,  or  a  recipient  of  interstate  transfer- 
transit  funds  under  section  103(e)(4)  of 
23  U.S.C.  In  addition,  if  a  recipient  uses 
a  public  or  private  operator  to  provide 
mass  transportation  services,  this  rule 
also  affects  the  operator  through  the 
recipient's  certification  to  UMTA. 

Section  653.5.  Definitions,  defines  key 
terms  as  they  are  used  in  the  regulation. 

"Accident"  is  defined  as  an  occurrence 


involving  a  vehicle  in  revenue  service  in 
which  a  death  occurs  or  someone  must 
be  treated  at  a  medical  facility.  An 
accident  also  covers  a  situation  where 
property  damage  is  estimated  to  be 
$5,000  or  more  or  one  which  must  be 
reported  to  the  Federal  Highway 
Administration,  the  Federal  Railroad 
Administration,  or  the  Coast  Guard.  As 
§  653.15  makes  clear,  the  fact  that  an 
accident  has  occurred  does  not  itself 
require  post-accident  drug  testing. 
Rather,  the  recipient  must  first 
determine  that  the  employee  contributed 
to  the  accident  or  cannot  completely  be 
discounted  as  a  contributing  factor  to 
the  accident. 

Moreover,  this  section  defines  "pass  a 
drug  test"  and  points  out  that  the 
laboratory  analysis  of  a  specimen  is  not 
the  sole  criterion  for  determining  the 
presence  of  drugs.  Rather,  the  medical 
review  officer  must  independently 
review  those  test  results  before  a 
positive  drug  test  results  will  be 
reported  to  a  recipient  or  operator. 

"Prohibited  drug"  means  marijuana; 
cocaine,  opiates;  phencyclidine  (PCP), 
and  amphetamines. 

"Recipient"  is  defined  as  a  direct 
recipient  of  Federal  financial  assistance 
from  UMTA.  Under  the  section  18  rural 
program,  the  States  are  the  recipients  of 
funds  from  UMTA.  The  States  generally 
then  make  the  funds  available  to 
subrecipients  throughout  the  State.  For 
purposes  of  the  anti-drug  regulation,  the 
States  make  the  certification  of 
compliance  to  UMTA  and  may  then 
administer  the  program  directly  or 
require  subrecipients  separately  to 
comply  with  the  regulation  as  a 
condition  of  receiving  Federal  funds 
through  the  State.  In  either  case,  UMTA 
will  deal  directly  with  the  States 
regarding  the  regulation,  not  the 
subrecipients.  A  parallel  approach  is 
used  with  respect  to  any  private 
operator  providing  transit  service  under 
contract  to  a  recipient.  The  recipient 
would  certify  its  compliance  with  the 
drug  regulation  to  uMTA.  and  the 
recipient  in  turn  would  have  to  make 
certain  that  the  private  operator  was  in 
compliance  with  the  regulation. 

The  section  defines  those  employees 
of  a  recipient  who  specifically  are 
covered  by  the  rule  under  "sensitive 
safety  function."  This  definition  does 
not  include  those  who  volunteer  their 
services,  a  fairly  common  practice 
among  small  operators.  It  does  cover 
those  employees  who  perform  duties 
related  to  the  safe  operation  of  mass 
transportation  service  in  the  operation, 
control,  or  maintenance  functions  of  the 
system,  or  those  who  supervise  such 
employees. 


This  section  defines  "small  operator" 
as  those  under  the  section  18  program 
and  section  3  or  section  9  recipients  in 
urbanized  areas  of  less  than  200.000  in 
population. 

Section  653.7  provides  that  a  recipient 
shows  compliance  with  the  regulation 
by  certifying  to  that  effect  to  UMTA. 
Section  653.35  provides  that  the 
certification  must  be  made  a  year  after 
the  rule  becomes  final  or.  in  the  case  of 
small  operators,  a  year  and  a  half  after 
the  rule  becomes  final. 

Section  653.9  describes  the  required 
elements  of  a  drug  program.  In  addition 
to  the  five  types  of  drug  testing  of 
sensitive  safety  employees,  the  program 
also  must  include  a  policy  statement  on 
drug  use  in  the  workplace,  and  an 
employee  education  and  training 
program. 

Subpart  B  sets  out  the  specific 
requirements  of  a  drug  testing  program. 
Section  653.11  requires  a  transit 
employer  to  give  a  drug  test  to  an 
applicant  it  would  like  to  hire  for  a 
sensitive  safety  position.  This  section 
prohibits  the  applicant  from  being  hired 
for  a  sensitive  safety  position  if  the 
applicant  does  not  pass  the  drug  test. 
This  section  also  applies  to  an  employee 
who  is  being  transferred  to  a  sensitive 
safety  position. 

Section  653.13  requires  a  transit 
employer  to  give  a  drug  test  to  any 
sensitive  safety  employee  it  reasonably 
suspects  is  using  drugs.  The  section 
requires  two  supervisors  to  make  the 
decision  to  test  for  most  operators,  but 
allows  one  supervisor  to  make  the 
decision  for  small  operators.  The 
supervisor  or  supervisors  making  the 
decision  must  be  able  to  explain  and 
document  the  reason  for  their  suspicion. 

Section  653.15  requires  a  transit 
employer  to  give  a  drug  test  to  any 
sensitive  safety  employee  involved  in  an 
accident  unless  it  is  clear  that  the 
employee's  performance  was  not  a 
factor  in  the  accident.  Under  this 
section,  the  person  making  the  decision 
to  test  could  be  a  road  supervisor  or  any 
other  person  designated  by  the  transit 
employer  to  make  it.  This  test  must  be 
done,  that  is  the  urine  specimen  must  be 
collected,  as  soon  as  possible,  but  not 
later  than  32  hours  after  the  accident. 

Section  653.17  requires  a  transit 
employer  to  give  a  number  of 
unannounced  drug  tests  equal  to  50 
percent  of  its  employees  each  year.  The 
selection  of  who  is  tested  under  this 
section  must  be  made  by  using  a 
scientifically  valid  random  number 
generation  method. 

Section  653.19  requires  that  if  a  fransit 
employer  is  going  to  allow  an  employee 
who  refuses  to  take  a  drug  test  or  did 
not  pass  a  drug  test  to  return  to  work  in 


a  sensitive  safety  position  the  employee 
must  pass  a  return  to  duty  drug  test,  "the 
medical  review  officer  also  must 
determine  that  the  individual  may  return 
to  duty.  This  section  would  apply  for 
example,  if  an  employee's  job  was  held 
open  while  the  employee  took  part  in  a 
drug  rehabilitation  program.  Under  this 
section  the  employee  also  may  be  given 
an  unannounced  drug  test  at  any  time 
during  the  first  60  months  back  on  duty 
in  a  sensitive  safety  position. 

Section  653.21  requires  that  all  drug 
tests  given  under  this  part  comply  with 
Department  of  Transportation 
regulations  at  49  CFR  Part  40.  These 
regulations  include  requirements 
regarding  preparation  of  the  collection 
site,  verification  of  the  specimen 
collected,  and  proper  handling  of  the 
specimen. 

Section  653.23  limits  the  laboratory 
sites  which  may  be  used  to  perform  the 
analysis  of  the  specimens  collected  to 
those  which  are  certified  to  do  drug 
testing  for  the  United  States  government 
by  the  Department  of  Health  and 
Human  Services.  Further  information  on 
certified  laboratory  sites  may  be 
obtained  from  the  National  Institute  on 
Drag  Abuse  at  (301)  443-6780. 

Section  653.25  specifies  that  drug  tests 
under  this  part  must  be  evaluated  for  the 
presence  of  marijuana  metabolites, 
cocaine  metabolites,  opiate  metabolites. 
PCP,  and  amphetamines.  49  CFR  Part  40 
sets  out  the  levels  at  which  each  of 
these  drugs  or  their  metabolites  are 
scientifically  substantial  enough  to 
indicate  use  of  the  drug.  Under  this 
section  the  laboratory  must  follow  the 
testing  precedures  in  49  CFR  Part  40, 
including  performing  an  initial  screen  by 
immunoassay  and  a  confirmation  by 
using  gas  chromatography/mass 
spectrometry  (GC/MS),  and  properly 
storing  the  remains  of  any  specimen  that 
tests  positive  both  times.  Under  this 
section  the  laboratory  notifies  the 
medical  review  officer  of  the  results  of 
its  analysis  of  each  specimen. 

Section  653.27  requires  each  transit 
employer  to  have  a  licensed  physician 
available  to  act  as  medical  review 
officer  for  its  anti-drug  program.  The 
medical  review  officer  does  not  need  to 
be  an  employee  of  the  transit  employer 
such  service  can  be  provided  on  a 
contractual  basis.  This  section  also  sets 
out  the  responsibilities  of  the  medical 
review  officer.  Most  importantly,  it  is 
the  medical  review  officer  who  receives 
the  laboratory  results  and  makes  the 
determination  whether  an  individual 
does  not  pass  a  drug  test  as  defined  in 
the  rule.  "This  determination  involves  not 
only  analysis  of  the  test  results  but 
includes  reviewing  the  individual's 
medical  information  as  well.  The 


medical  review  officer  also  determines 
when  an  employee  who  did  not  pass  a 
drug  test  or  refused  to  take  one  may 
return  to  duty. 

Section  653.29  allows  an  employee 
who  does  not  pass  a  drug  test  to  request 
additional  analysis  of  the  urine  sample 
the  employee  provided.  An  employee 
requesting  this  additional  analysis  may 
be  required  to  advance  the  cost  of  the 
retest,  but  must  be  reimbiuved  if  the 
employee  passes  the  drag  test  as  a 
result  of  the  retest.  This  section  does  not 
apply  to  individuals  who  were 
administered  a  pre-employment  drag 
test.  However,  nothing  in  this  section 
prohibits  a  transit  employer  from 
offering  this  same  benefit  to  applicants. 

Subpart  C  sets  forth  a  niunber  of 
adminisfrative  requirements  under  the 
rule,  including  recordkeeping  and 
reporting  requirements  under  S  653.31.  A 
recipient  is  to  submit  a  semi-annual 
report  to  UMTA  on  such  matters  as  the 
total  number  of  drag  tests  administered 
by  the  recipient:  the  total  number  of 
those  who  did  not  pass  a  drug  test;  and 
information  in  general  about  the 
program. 

Section  653.33  provides  that  individual 
test  results  may  be  released  to  a  third 
party  only  upon  the  written  consent  of 
the  individual  involved,  and  only  so  long 
as  that  consent  identifies  the  particular 
person  to  receive  the  information. 

Section  653.35  provides  three 
examples  of  a  certification  a  recipient 
provides  to  UMTA  to  be  in  compliance 
with  the  rale.  One  certification  relates  to 
those  covered  by  the  UMTA  rale,  while 
the  other  two  cover  those  recipients  that 
may  also  be  subject  to  the  Coast  Guard 
or  Federal  Railroad  Administration  anti- 
drug regulation.  Coverage  under  either 
of  those  programs  satisfies  the  UMTA 
regulation  as  well  so  long  as  the 
recipient  certifies  to  UMTA  it  is  so 
covered. 

Finally.  S  653.37  allows  a  recipient  to 
seek  a  temporary  waiver  from  UMTA  if 
it  believes  it  is  unable  to  comply  with  a 
portion  of  the  rule,  because  of  State  or 
local  law.  Among  other  things,  the 
recipient  must  include  a  legal  opinion 
describing  the  legal  impediment  to  its 
compliance  with  the  regulation.  Any 
temporary  waiver  granted  by  UMTA 
will  specify  which  provision  of  the  rale 
is  being  waived  and  when  the  expiration 
date  of  the  temporary  waiver.  The 
expiration  date  of  a  temporary  waiver 
will  be  no  later  than  December  31. 1989. 

H.  A  vai lability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rale  by  submitting  a  request  to  the 
Urban  Mass  Transportation 
Administration.  Office  of  Public  Affairs. 
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400  Seventh  Street,  SW..  Washington. 
DC  20590  or  by  calling  (202)  366-4043. 

n.  Economic  Analysis 

A.  Summary 

The  Urban  Mass  Transportation 
Administration  (UMTA)  has  evaluated 
the  industry  cost  impacts  and  benefits  of 
this  final  rule.  What  follows  is  a 
summary  of  a  detailed  economic 
analysis,  the  full  text  of  which  is 
available  for  review  in  the  docket  to  this 
rulemaking. 

The  UMTA  has  determined  that  this 
rulemaking  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
required  anti-dmg  program  is  not  likely 
to  have  costs  of  over  $100  million  in  any 
one  year.  The  assumptions  used  in 
preparing  the  economic  impact 
estimates  for  this  regulatory  evaluation 
are  based  on  information  received  from 
(1)  public  comments  on  the  Notice  of 
Proposed  Rulemaking  received  during 
hearings  or  submitted  in  writing  to  the 
docket,  (2]  data  on  the  mass  transit 
industry  included  in  the  National  Urban 
Mass  Transportation  Statistics  Section 
15  Annual  Reports  and  other  reports, 
and  (3)  data  provided  by  chemical 
testing  laboratories,  the  National 
Institute  on  Drug  Abuse  (NIDA),  and 
other  agencies  and  individuals 
knowledgeable  about  drug  abuse  and 
chemical  testing  in  the  United  States. 

In  response  to  comments  on  the 
proposed  rulemaking,  a  number  of 
changes  which  affect  the  economic 
impact  of  the  anti-drug  program  have 
been  made  in  the  final  rule.  These 
comments,  and  the  responses  to  them, 
are  discussed  in  the  comments  section 
of  the  preamble  to  the  final  rule. 

The  rule  is  applicable  to  agencies 
which  receive  Federal  funds  from  grant 
programs  under  sections  3, 9,  and  18  of 
the  Urban  Mass  Transportation  Act  of 
1964,  (The  UMTA  Act),  as  amended.  It  is 
estimated  that  the  rule  initially  will 
affect  approximately  1,606  transit 
agencies  and  195,500  persons  in 
sensitive  safety  functions. 

B.  Costs 

UMTA  estimates  that  this  rule  will 
cost  $13.21  million  in  the  first  year, 
$13.79  million  in  the  second  year,  and 
$14.14  million  in  the  third  and 
succeeding  years  (in  constant  dollars). 
Costs  for  year  one  consist  of  $6.81 
million  for  drug  testing,  $3.21  million  for 
initial  program  development,  $2.66 
million  for  employee /supervisor 
education  and  training,  and  $0.53  million 
for  program  reporting  to  UMTA.  These 
costs  are  detailed  in  Appendices  A  and 
B  of  the  Regulatory  Evaluation.  The  first 
year  of  testing  would  affect  a  total 


population  of  approximately  195,500 
persons.  Random  drug  testing  is 
conducted  at  an  annual  rate  of  50 
percent  of  the  affected  population  after 
the  first  year.  It  is  estimated  that  initial 
drug  screening  tests  will  cost  $25.00 
each  and  confirmation  tests  will  cost 
$35.00  each.  Specimen  collection  for 
testing  is  estimated  to  require  30 
minutes  of  an  employee's  time  while  on 
pay  status,  and  an  administrative  cost  of 
$35.00  is  estimated  for  each  test 
admhiistered.  Although  the  rule  does  not 
require  rehabilitation  or  continued 
employment  of  persons  who  test 
positive  for  drugs;  therefore,  no  costs  are 
estimated  for  return  to  duty  testing. 
In  addition  to  the  direct  costs  for 
testing,  each  transit  agency  will  also 
bear  the  costs  for  development  of  a  drug 
control  policy,  for  employee  and 
supervisor  training,  and  for  reporting  the 
results  of  drug  testing  to  UMTA.  It  is 
estimated  that  the  costs  for  program 
development  and  policy  formulation  will 
be  $2,000  per  transit  agency.  The  final 
rule  does  not  specify  a  minimum  number 
of  hours  for  employee  and  supervisor 
training  to  be  conducted,  except  that 
supervisors  making  the  determination  to 
test  based  on  reasonable  cause  must 
receive  at  least  60  minutes  of  training. 
However,  for  purposes  of  this  analysis, 
UMTA  has  calculated  that  each 
employee  in  a  sensitive  safety  position 
will  receive  one  hour  of  training  and 
each  supervisor  will  receive  two  hours 
of  training  per  year.  Average  hourly 
wages  for  employees  and  supervisors 
are  estimated  at  $12.58  and  $15.00. 
respectively.  It  is  estimated  that 
preparation  of  the  required  semi-annual 
and  aimual  reports  to  the  UMTA  will 
require  a  total  of  16  hours  of  labor  at 
$20.00  per  hour  each  year. 

UMTA  notes  that  a  number  of 
commenters  were  concerned  about  the 
costs  associated  with  labor  negotiations, 
arbitration,  litigation,  or  lost  wages 
which  may  result  from  implementation 
of  this  rule.  However,  because  of  the 
uncertain  nature  of  these  actions  and 
the  varied  costs  that  might  be 
associated  with  them.  UMTA  did  not 
include  any  cost  associated  with  them  in 
this  analysis. 

Large  transit  operations  will  have 
twelve  months  to  implement  their  drug 
control  programs.  Small  entities  (Section 
18  funding  recipients  and  other  entities 
serving  urbanized  areas  with 
populations  of  200.000  or  less)  will  have 
24  months  for  program  implementation. 

C.  Benefits 

UMTA  believes  that  two  major 
benefits  will  accrue  from  this  rule.  First, 
will  be  a  reduction  in  potential  fatalities, 
personal  injuries  and  property  losses 


resulting  from  accidents  attributed  to 
individuals  whose  judgment  or  motor 
skills  may  be  adversely  affected  by  the 
use  of  illicit  drugs.  Second,  will  be  the 
benefits  accruing  to  recipients  and 
operators  from  the  potential  reduction  in 
absenteeism,  lost  productivity,  medical 
and  insurance  claim  costs,  and 
improved  general  safety  in  the 
workplace.  According  to  a  1987  NIDA 
report  on  Strategic  Planning  for  Work- 
place Drug  Abuse  Programs,  abusers  of 
drugs  and  alcohol,  in  comparison  to 
other  workers,  have  3.6  times  as  many 
accidents,  file  1.5  times  as  many 
workers'  compensation  claims,  are 
absent  2.5  times  more  often  for  sick 
leave  of  8  days  or  more,  and  incur  3.0 
times  the  normal  medical  costs. 

UMTA  has  been  unable  to 
quantitatively  estimate  the  extent  to 
which  this  rule  will  reduce  drug  use  in 
the  mass  transportation  industry,  and 
thus  would  enhance  public  safety  or 
promote  transit  operations  as  a  whole. 
However,  a  number  of  serious  transit 
accidents  have  been  reported  in  recent 
years  in  which  operating  persoimel  were 
determined  to  have  drugs  in  their 
systems  at  the  time  of  the  accident. 
Analysis  of  the  UMTA  Section  15 
Aiuiual  Report  for  1985  and  "A 
Directory  of  Rural  and  Specialized 
Transit  Operators,"  by  Rural  America 
for  UMTA  dated  June  1986  (Rural 
America  Report)  indicates  that  there 
were  more  than  17.300  vehicle  related 
accidents  reported  involving  fatalities, 
injuries,  or  significant  property  damage 
as  defined  in  the  rule.  The  1985  NIDA 
National  Household  Survey  on  Drug 
Abuse  reports  that  19.3  percent  of  all 
Americans  use  some  illicit  drug  in  the 
past  twelve  months.  12.0  percent  in  the 
past  30  days.  Assuming  that  only  10 
percent  of  mass  transit  employees  (as 
compared  to  19.3  percent  of  the  general 
population)  use  illicit  drugs  and  that 
drug  users  are  3.6  times  more  likely  to 
be  involved  in  accidents,  it  is  possible  to 
estimate  that  approximately  28  percent 
of  mass  transportation  accidents  may 
have  been  caused  by  persons  who  use 
illicit  drugs.  Thus,  as  many  as  4,844  of 
the  17,300  accidents  occurring  in  1985 
could  be  attributed  to  drug  abuse. 

Another  significant  benefit  of  the  rule, 
as  it  relates  to  a  reduction  in  accidents, 
is  the  prevention  of  passenger  deaths 
and  injuries.  It  is  difficult  to  ascribe  a 
dollar  value  to  human  life;  however,  it  is 
obvious  that  transit  agencies  face  a 
potential  financial  liability  in  the  event 
of  death  or  injury  of  a  passenger.  For 
purposes  of  this  analysis,  it  is  estimated 
that  the  financial  liabiUty  of  a  transit 
agency  for  a  death  to  be  $1  million. 


Because  adequate  data  are  not 
available  upon  which  to  base  a  benefit 
analysis  directed  specifically  at  mass 
transportation,  a  macro  approach  is 
taken  to  estimate  benefits.  A 1984 
Department  of  Health  and  Human 
Services  (DHHS)  study  estimated  the 
economic  cost  to  American  society  £rom 
drug  abuse  to  be  $66  billion  annually. 
More  recent  reports  by  the  National 
Business  Crime  Information  Center  and 
the  Research  Triangle  Institute  have 
estimated  this  cost  to  society  to  be  in 
excess  of  $100  billion  annually.  The 
estimated  195,500  employees  in  the  mass 
transit  industry  covered  by  this  rule 
represent  approximately  eight- 
hundredths  of  one  percent  of  the  United 
States  population  of  236  million.  Thus,  if 
drug  use  in  t>ie  industry  is  assumed  to  be 
the  same  as  in  the  general  population, 
and  if  this  rule  were  100  percent 
effective  in  eliminating  illicit  drug  use, 
the  annual  savings  to  society,  based 
upon  the  DHHS  estimated  national  cost 
of  $66  billion  annually  (the  lower  of  two 
estimates),  would  be  $52.8  million.  This 
yields  a  benefit  to  cost  ratio  of  4.00  for 
year  one,  3.83  for  year  two  and  3.73  for 
year  three.  If  it  is  assumed  that  a 
random  testing  rate  of  50  percent  of  the 
affected  population  after  year  one 
produces  a  proportionate  reduction  in 
program  effectiveness  (i.e.,  to  one-half) 
the  savings  to  society  would  be  $26.4 
million  annually.  This  estimate  yields  a 
benefit  to  cost  ratio  of  2.00  for  year  one, 
1.91  for  year  two,  and  1.87  for  year  three 
and  subsequent  years. 

in.  Regulatory  Impacts 

A.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
as  defined  by  the  Department's 
Regulatory  PoUcies  and  Procedures, 
because  it  involves  important 
departmental  policy  and  has  generated 
substantial  public  interest. 

This  rule  is  one  of  a  series  of  rules 
being  issued  by  the  Department  to 
ensure  a  drug  free  transportation  system 
in  this  country. 

B.  Executive  Order  12291 

This  action  has  been  reviewed  imder 
executive  order  12291  and  UMTA  has 
determined  this  is  not  a  major  rule.  This 
rule  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

C.  Executive  Order  12612— Federalism 
Assessment 

This  action  has  been  reviewed  under 
Executive  Order  12612,  concerning 
Federalism.  UMTA  has  determined  that 
this  rule  has  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  this  Federalism  assessment. 


The  Federalism  impacts  of  this 
rulemaking  result  from  its  proposal  for 
new,  imiform  UMTA  requirements  that 
federally-assisted  mass  transportation 
providers  create  and  implement  the  drug 
programs  described  in  this  notice. 
Historically,  transportation  safety  in  the 
mass  transit  industry  has  not  been  the 
subject  of  specific  UMTA  regulatory 
requirements.  Unlike  other  DOT 
organizations  (e.g..  FAA.  FHWA.  Coast 
Guard.  FRA).  UMTA  has  never  directly 
licensed  or  regulated  industry 
employees  for  safety.  These  matters 
have  been  handled  locally  by  transit 
authorities. 

Congress  has  shown  increasing 
concern  about  UMTA's  role  in  transit 
safety,  for  example,  in  the  enactment  of 
section  22  of  the  UMT  Act  and  in 
requiring  UMTA  to  establish  a  bus 
testing  facility  by  1989.  More 
importantly,  however,  the  necessity  of 
promoting  safe  transportation  through 
the  use  of  vigorous  anti-drug  programs 
designed  to  ensure  a  drug-free  mass 
transit  workplace  is  national  in  scope 
and  overriding  in  importance.  This 
safety  imperative  is  the  primary  basis 
for  UMTA's  decision  to  propose  a  new 
Federal  requirement  which  goes  beyond 
the  traditional  relationship  between 
UMTA,  transit  grantees,  and  their 
employees.  The  basis  for  imposing  these 
requirements  is  the  Federal  financial 
assistance  provided  to  the  recipients  by 
UMTA.  It  is  also  important  that  UMTA 
ensure  the  maximum  effectiveness  of  its 
financial  assistance;  i.e.,  it  must  ensure 
that  the  funds  are  used  in  a  safe,  drug- 
free  environment.  From  a  national 
perspective,  safety  is  important  in  its 
own  right  but  also  to  ensure  Federal 
funds  are  not  wasted  because  of  drug- 
related  accidents  or  other  misuse. 

In  considering  the  Federalism  impacts 
of  this  proposal,  UMTA  has  focused  on 
several  key  provisions  of  Executive 
Order  12612. 

•  Necessity  for  action.  As  noted 
above,  there  is  an  overriding  safety 
necessity  to  insure  a  drug-free 
transportation  workplace.  Passengers  on 
bus,  rail,  and  other  mass  transportation 
systems  must  be  ensured  that  vehicle 
operators  and  others  whose  actions  are 
important  to  passenger  safety  do  not  use 
illegal  drugs  and  that  recipients  have  the 
legal,  technical  and  financial  capability 
to  provide  safe  transportation  service.  In 
the  absence  of  an  UMTA  requirement 
for  an  anti-drug  program,  which  will 
identify  drug  users,  deter  drug  use,  and 
may  provide  opportunities  for 
rehabilitation,  this  assurance  cannot  be 
made. 

•  Consultation  with  State  and  local 
governments.  UMTA's  regulated  parties 
are  primarily  State  and  local 


government  agencies  (e.g.,  State 
departments  of  transportation,  local 
transit  authorities).  Consequently,  the 
views  of  affected  State  and  local 
agencies  were  or  particular  importance 
to  UMTA  in  this  rulemaking.  To  ensure 
that  these  State  and  local  governments 
were  made  aware  of  this  rulemaking, 
UMTA  held  four  public  hearings  on  it. 

•  National  scope  of  the  problem.  As 
noted  elsewhere,  the  country  has  a 
nationwide,  pervasive  drug  problem. 
There  is  no  community  in  the  country 
that  is  not  affected,  actually  or 
potentially,  by  this  problem.  Mass 
transit  users  in  every  community  need 
the  same  assurance  that  their  safety  will 
not  be  compromised  by  drug  use  by 
sensitive  safety  transit  employees.  They 
also  need  assurance  that  their  tax  dollar 
used  in  Federal  assistance  are  not 
wasted  because  of  drug-related 
accidents. 

•  Need  for  uniform,  national 
standards.  Only  with  uniform  minimum 
national  standards  in  this  area  can  the 
safety  concerns  of  passengers  and  the 
privacy  and  reliability  concerns  of 
employees  be  resolved  in  a  way  that 
addresses  the  national  drug  problems   - 
we  face.  State  and  local  agencies  are 
free  to  tailor  the  basic  program 
requirements  to  meet  their  needs. 
Federal  intrusion  into  local 
implementation  decisions  will  be 
minimized  through  the  use  of  self- 
certification  by  grantees  of  their 
compliance  with  UMTA  requirements. 

•  Authority.  The  statutory  authority 
for  this  rule  is  discussed  elsewhere  in 
this  preamble.  As  a  statutory  and 
constitutional  matter,  the  authority  of 
Federal  agencies  to  impose  reasonable 
and  necessary  conditions  on  the  receipt 
of  Federal  financial  assistance  is  well 
established. 

•  Preemption.  This  final  rule  does  not, 
as  such,  preempt  State  of  local  law. 
However,  there  will  be  a  few  instances 
in  which  a  State  or  local  agency  faces  a 
conflict  between  compliance  with  the 
regulation  and  State  and  local 
requirements.  This  rule  has  a  provision 
for  a  temporary  waiver  in  such  cases 
which  is  discussed  elsewhere  in  this 
preamble. 

D.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  UMTA  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  this  rule,  UMTA  has  defined  a 
small  entity  to  be  any  transit  agency 
which  receives  funding  under  Section  18 
of  the  UMT  Act,  as  amended,  or  which 
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serves  an  urbanized  area  of  200,000 
persons  or  less.  This  rule  does  not  cover 
transit  operations  receiving  assistance 
under  section  16(b)(2)  of  the  UMT  Act. 

The  wide  range  of  agency  sizes, 
modes  of  operation,  and  geographical 
locations  within  this  classification 
makes  it  difficult  to  determine  the  actual 
economic  impact  of  this  rulemaking. 
However,  a  number  of  the  smaller 
transit  agencies  that  already  have  drug 
testing  programs  in  place  commented 
that  implementing  the  requirements  of 
the  rule,  to  include  random  testing, 
would  have  minimal  financial  impact. 
Additionally,  a  large  number  of  the 
smaUer  transit  agencies  are  those  which 
receive  Section  18  funding  and  some  of 
these  use  unpaid  volunteers  who  are  not 
covered  by  the  rule.  Considering  these 
factors  and  the  benefits  which  accrue  to 
transit  entities  from  increased 
productivity  and  potential  reductions  in 
medical  and  insurance  costs  as  a  result 
of  the  implementation  of  the  proposed 
drug  control  program.  It  is  beUeved  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  small 
agencies. 

E.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  rule  are  subject  to 
the  Paperwork  Reduction  Act,  Pub.  L 
96-511, 44  U.S.C.  Chapter  35.  These 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review.  Information  will  not  be  collected 
under  this  rule  until  OMB  clearance  is 
received  and  the  OMB  clearance 
number  is  published  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  653 

Drug  testing.  Grant  programs — 
transportation.  Mass  transportation. 

IV.  New  49  CFR  Part  653 

Accordingly,  for  the  reasons  described 
in  the  preamble.  49  CFR  Chapter  VI  is 
amended  by  adding  new  Part  653  to  read 
as  follows: 

PART  653— CONTROL  OF  DRUG  USE 
IN  MASS  TRANSPORTATION 
OPERATIONS 

Subpart  A— General 

653.1    Purpose. 

6S3J    Scope. 

653.5    Definitions. 

653.7    Requirement  to  establish  an  anti-drug 

program. 
653.9    Required  elements  of  an  anti-drug 

program. 

Sulipart  B— Drug  Tasting 

653.11    Pre^mployment  testing. 
653.13    Reasonable  cause  testing. 


Post-accident  testing. 
Random  testing. 
Return  to  duty  testing. 
Testing  procedures. 
Qualified  laboratories. 
Laboratory  analysis. 
Medical  review  officer. 
Retests. 


653.15 
653.17 
653.19 
653.21 
653.23 
653.25 
653.27 
653.29 

Subpart  C— Admlnlatrativa 

653.31    Recordkeeping  and  reporting. 
653.33    Release  of  informaUon. 
653.35    Certifications  of  compliance. 
653.37    Temporary  waivers. 

Authority:  Urban  Mass  Transporation  Act 
of  1964,  as  amended  (49  U.S.C.  1601  et  seq); 
23  U.S.C.  103(e)(4);  and  49  CFR  1.51. 

Subpart  A— General 

§  653.1    Purpose. 

(a)  This  part  requires  a  recipient  of 
Federal  financial  assistance  to  have  an 
anti-drug  program  that  is  designed  to 
detect  the  use  of  prohibited  drugs  by 
sensitive  safety  employees  and  to  deter 
sensitive  safety  employees  from  using 
prohibited  drugs. 

(b)  As  part  of  reasonable  cause  drug 
testing  program  established  pursuant  to 
this  part,  employers  may  test  for  drugs 
in  addition  to  those  specified  in  this  part 
only  with  approval  granted  by  UMTA 
under  49  CFR  Part  40  and  for  substances 
for  which  the  Department  of  Health  and 
Human  Services  has  established  an 
approved  testing  protocol  and  positive 
threshold. 

§653.3    Scope. 

This  part  applies  to — 

(a)  a  recipient  of  Federal  financial 
assistance  under  sections  3,  9.  or  18  of 
the  Urban  Mass  Transportation  Act  of 
1964.  as  amended;  and 

(b)  a  recipient  of  Federal  financial 
assistance  imder  section  103(e)(4)  of  title 
23  of  the  United  States  Code. 

§653.5    Definitions. 

As  used  in  this  part — 

(a)  "Accident"  means  an  occurrence 
associated  with  the  operation  of  a 
revenue  service  vehicle,  whether  or  not 
such  vehicle  is  in  revenue  service,  if — 

(1)  An  individual  dies  or  must  be 
taken  to  a  medical  treatment  facility; 

(2)  The  occurrence  results  in  property 
damage  that  is  estimated  to  be  more 
than  $5,000;  or 

(3)  The  occurrence  must  be  reported 
to  the  Federal  Highway  Administration, 
the  Federal  Railroad  Administration,  or 
the  Coast  Guard. 

(b)  "Administrator"  means  the 
Administrator  of  the  Urban  Mass 
Transportation  Administration  or  his  or 
her  designee. 

(c)  "Anti-drug  program"  means  an 
anti-drug  program  required  by  this  part. 


(d)  "Chain-of-custody  procedures" 
means  those  procedures  set  out  in  49 
CFR  Part  40  concerning  the  handling  of  a 
urine  sample. 

(e)  "Pass  a  drug  test"  means  that  a 
medical  review  officer  has  determined, 
in  accordance  with  49  CFR  Part  40,  that 
the  results  of  a  drug  test  administered 
under  this  part — 

(1)  Showed  no  evidence  or  insufficient 
evidence  of  a  prohibited  drug  or  drug 
metabolite; 

(2)  Showed  evidence  of  a  prohibited 
drug  or  drug  metabolite  but  there  was  a 
legitimate  medical  explanation  for  the 
result; 

(3)  Were  scientifically  insufficient  to 
warrant  further  action;  or 

(4)  Were  suspect  because  of 
irregularities  in  the  administration  of  the 
test  or  observation  of  chain  of  custody 
procedures. 

(f)  "Prohibited  drug"  means  the 
following  substances  specified  in 
Schedule  I  or  Schedule  II  of  the 
Contit)lled  Substances  Act.  21  U.S.C.  801 
et.  seq.  and  published  at  21  CFR  1308.11 
and  21  CFR  1308.12:  marijuana;  cocaine: 
opiates;  phencyclidine  (PCP);  and 
amphetamines. 

(g)  "Recipient"  means  a  direct 
recipient  of  Federal  financial  assistance 
from  UMTA. 

(h)  "Revenue  service  vehicle"  means  a 
bus,  van.  car.  rail  car,  locomotive, 
trolley  car,  trolley  bus,  ferry  boat,  or 
vehicle  used  on  a  fixed  guideway  or 
incline  plane  used  to  transport 
passengers. 

(i)  "Sensitive  safety  function"  means 
any  duty  related  to  the  safe  operation  of 
mass  transportation  service  by  a 
recipient,  including: 

(1)  Operation  of  a  revenue  service 
vehicle,  whether  or  not  such  vehicle  is  in 
revenue  service; 

(2)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(3)  Maintaining  revenue  service 
vehicles  or  equipment  used  in  revenue 
service;  or 

(4)  Supervising  an  employee  who 
performs  a  function  listed  in  paragraph 
(i)(l)-(3)  of  this  section. 

(j)  "Small  operator"  means  a  recipient 
of  section  18  funds  or  a  recipient  of 
UMTA  funds  in  an  urbanized  area  of 
less  than  200,000  in  population. 

(k)  "UMTA"  means  the  Urban  Mass 
Transportation  Administration. 

§  653.7    Raqulrement  to  astablisti  an  anti- 
drug program. 

A  recipient  shall  certify  to  UMTA,  in 
accordance  with  section  653.35  of  this 
part,  that  it  or  any  operator  providing 
mass  transportation  services  for  it  with 
Federal  financial  assistance  has 


established  and  implemented  an  anti- 
drug program  as  prescribed  by  this  part. 

§  653.9    Required  elements  of  an  anti-drug 
program. 

(a)  An  anti-drug  program  shall  contain 
the  following: 

(1)  A  policy  statement  on  drug  use  in 
the  workplace,  adopted  by  the  governing 
body  of  the  recipient  or  operator,  which 
states  that — 

(i)  An  employee  may  not  perform  a 
sensitive  safety  function  while  that 
employee  has  a  prohibited  drug  in  his  or 
her  system; 

(ii)  If  an  employee  performing  a 
sensitive  safety  function  refuses  to  take 
a  drug  test  authorized  under  this  part  or 
is  tested  for  drugs  under  this  part  and 
does  not  pass  the  drug  test,  that 
employee  shall  be  refieved  of  his  or  her 
sensitive  safety  duties  immediately;  and 

(iii)  An  employee  who  refuses  to  take 
a  drug  test  authorized  under  this  part  or 
does  not  pass  a  drug  test  administered 
under  this  part  may  not  return  to  a 
sensitive  safety  function  until  the 
employee  has  passed  a  return  to  duty 
drug  test  required  under  this  part. 

(2)  An  employee  education  and 
training  program  for  all  employees  who 
perform  sensitive  safety  functions.  The 
education  component  shall  include 
display  and  distribution  of: 
informational  material;  a  community 
service  hot-line  telephone  number  for 
employee  assistance  if  available;  and 
the  recipient's  policy  regarding  drug  use 
in  the  workplace.  The  training 
component  for  sensitive  safety 
employees  shall  include  information  on 
the  effects  and  consequences  of  drug 
use  on  personal  health,  safety  and  the 
work  environment,  and  the 
manifestations  and  behavioral  cues  that 
may  indicate  drug  use  and  abuse. 
Supervisory  employees  shall  receive  at 
least  60  minutes  of  additional  training 
on  the  physical,  behavioral,  and 
performance  indicators  of  probable  drug 
use  if  they  will  be  determining  when  an 
employee  is  subject  to  drug  testing 
based  on  reasonable  cause  under  this 
part. 

(3)  A  drug  testing  program  as 
prescribed  in  Subpart  B  of  this  part 
which  includes  testing  before 
employment,  when  there  is  reasonable 
cause,  after  an  accident,  on  a  random 
basis,  and  before  returning  to  duty  after 
refusing  to  take  a  drug  test  or  not 
passing  a  drug  test. 

Subpart  B— Drug  Testing 

§  653. 1 1    Pre-employment  testing. 

(a)  An  individual  may  not  be  hired  to 
perform  a  sensitive  safety  function 


unless  the  individual  passes  a  drug  test 
administered  under  this  section. 

(b)  An  employee  who  does  not 
perform  a  sensitive  safety  function  may 
not  be  assigned  to  perform  a  sensitive 
safety  function  until  the  employee 
passes  a  drug  test  administered  under 
this  section. 

(c)  A  pre-employment  drug  test 
required  by  this  section  may  be 
administered  only  after  the  person  to  be 
tested  is  informed  that  the  urine  sample 
being  collected  will  be  tested  for 
evidence  of — 

(1)  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Phencyclidine  (PCP);  and 

(5)  Amphetamines. 

§  653.13    Reasonable  cause  testing. 

(a)  An  employee  who  performs  a 
sensitive  safety  function  and  who  is 
reasonably  suspected  of  using  a 
prohibited  drug  must  be  administered  a 
drug  test  under  this  section. 

(b)  (1)  Except  as  provided  in 
paragraph  {b)(2),  an  employee  is 
reasonably  suspected  of  using  a 
prohibited  drug  when  two  supervisors 
who  are  trained  in  the  detection  of  drug 
use  under  S  653.9(2)  articulate  and  can 
substantiate  specific  behavioral, 
performance  or  contemporaneous 
physical  indicators  of  probable  drug  use. 

(2)  An  employee  of  a  small  operator  is 
reasonably  suspected  of  using  a 
prohibited  drug  when  a  supervisor  who 
is  trained  in  the  detection  of  drug  use 
under  §  653.9(a)(2)  articulates  and  can 
substantiate  specific  behavioral, 
performance  or  contemporaneous 
physical  indicators  of  probable  drug  use. 

§653.15    Post-accident  testing. 

(a)  An  employee  who  performed  a 
sensitive  safety  function  that  either 
contributed  to  an  accident,  or  cannot  be 
completely  discounted  as  a  contributing 
factor  to  an  accident,  must  be 
administered  a  drug  test  under  this 
section. 

(b)  A  decision  not  to  administer  a 
drug  test  under  this  section  shall  be 
made  by  an  individual,  designated  by 
the  recipient  or  operator,  who  was  not 
involved  in  the  accident.  The 
determination  shall  be  based  on  the  best 
information  available  at  the  time. 

(c)  The  luine  sample  for  a  post- 
accident  drug  test  required  by  this 
section  shall  be  collected  as  soon  as 
possible  but  not  later  than  32  hours  after 
the  accident. 

§  653. 1 7    Random  testing. 

(a)  An  employee  who  performs  a 
sensitive  safety  function  shall  be  subject 


to  drug  testing  on  an  unannounced  and 
random  basis. 

(b)  Except  as  provided  in  paragraph 
(e),  a  recipient  must  administer  a 
number  of  drug  tests  under  this  section 
equal  to  50  percent  of  all  employees  who 
perform  sensitive  safety  functions  each 
calendar  year. 

(c)  Each  employee  who  performs  a 
sensitive  safety  function  shall  be  in  a 
pool  from  which  random  selection  is 
made.  Each  employee  in  the  pool  shall 
have  an  equal  chance  of  selection  and 
shall  remain  in  the  pool,  even  after  the 
employee  has  been  tested. 

(d)  An  employee  shall  be  selected  for 
drug  testing  on  a  random  basis  by  using 
a  scientifically  valid  random  number 
generation  method. 

(e)  During  the  first  12  months 
following  the  institution  of  random  drug 
testing  under  this  section,  a  recipient  or 
operator  shall  meet  the  following 
conditions. 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period: 

(2)  The  last  test  collection  during  the 
year  is  conducted  at  an  annualized  rate 
of  50  percent;  and 

(3)  The  total  number  of  tests 
administered  during  the  12  months  is 
equal  to  at  least  25  percent  of  all 
employees  who  perform  sensitive  safety 
functions. 

§  653.19    Return  to  duty  testing. 

(a)  An  employee  who  refuses  to  take 
or  does  not  pass  a  drug  test 
administered  under  this  part  may  not 
retiuTi  to  a  sensitive  safety  function  imtil 
the  employee  passes  a  drug  test 
administered  under  this  section  and  the 
medical  review  officer  has  determined 
that  the  employee  may  return  to  duty. 

(b)  An  employee  who  must  be  tested 
under  this  section  may  be  administered 
an  imannounced  drug  test  for  up  to  60 
months  after  the  employee  returns  to  a 
sensitive  safety  function. 

§  653.21    Testing  procedures. 

An  anti-drug  program  shall  ensure 
that  the  administration  of  a  drug  test 
under  this  part  is  consistent  with  49  CFR 
Part  40. 

§653.23    Qualified  laboratories. 

An  anti-drug  program  may  use  a  drug 
testing  laboratory  site  only  if  the 
laboratory  site — 

(a)  is  certified  by  the  Department  of 
Health  and  Human  Services  to  do  drug 
testing  for  Federal  agencies  under  the 
'Scientific  and  Technical  Guidelines  for 
Drug  Testing  Programs'  issued  by  the 
Alcohol.  Drug  Abuse  and  Mental  Health 
Administration  on  April  11, 1988;  and 


47176      Federal  Register  /  Vol.  53,  No.  224  /  Monday.  November  21.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  224  /  Monday.  November  21.  1988  /  Rules  and  Regulations       47177 


(b)  will  permit  unannounced 
inspections,  including  the  examination 
of  all  records,  at  any  time,  by  the 
recipient  or  operator,  or  the 
Administrator. 

§653.25    Laboratory  analytta. 

(a)  A  laboratory  analyzing  urine 
samples  for  an  anti-drug  program  shall 
test  for  evidence  of — 

(1)  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Phencyclidine  (PCP);  and 

(5)  Amphetamines. 

(b)  The  laboratory  shall  follow  the 
chain  of  custody  and  testing  procediu^s 
set  out  in  49  CFR  Part  40. 

(c)  If  a  urine  sample  yields  a  positive 
result  on  confirmation,  the  laboratory 
shall  retain  the  remainder  of  the  sample 
in  properly  secured,  long-term,  frozen 
storage  for  at  least  365  days,  as  required 
by  49  CFR  Part  40.  Within  this  365-day 
period,  the  employee  or  representative 
of  the  employee,  ihe  recipient  or 
operator,  medical  review  officer  or  the 
Administrator  may  request  that  the 
laboratory  retain  the  sample  for  an 
additional  period.  If,  with  the  365-day 
period,  the  laboratory  has  not  received  a 
proper  written  request  to  retain  the 
sample  for  a  further  reasonable  period 
speciHed  in  the  request,  the  sample  may 
be  discarded  following  the  end  of  the 
365-day  period. 

(d)  The  laboratory  shall  report  each 
conHrmed  positive  test  and  the  level 
found  in  the  sample  to  the  medical 
review  officer  for  the  anti-drug  program. 

§  653.27    MMHcal  r«vl«w  officer. 

(a]  An  anti-drug  program  shall  have 
available  the  services  of  a  designated 
medical  review  officer  who  is  a  licensed 
physician  with  knowledge  of  substance 
abuse  disorders  and  appropriate 
medical  training  to  interpret  and 
evaluate  an  individual's  positive  test 
result  together  with  his  or  her  individual 
medical  history  and  any  other  relevant 
biomedical  information. 

(b)  The  medical  review  officer  for  an 
anti-drug  program  shall — 

[1]  Receive  the  results  of  all  drug  tests 
from  the  laboratory; 

(2)  Verify  that  the  laboratory  report 
and  assessinent  of  all  drug  test  results 
are  reasonable; 

(3)  Determine  whether  an  individual 
passes  a  drug  test; 

(4]  Report  each  test  that  does  not  pass 
to  the  individual  whom  the  recipient  or 
operator  has  designated  to  receive  the 
results;  and 

(5)  Determine  whether  an  employee 
who  refused  to  take  or  did  not  pass  a 
drug  test  administered  under  this  part 
may  return  to  duty. 


(c)  When  reviewing  each  confirmed 
positive  test  result  under  this  section, 
the  medical  review  officer  may  review 
the  individual's  medical  history, 
including  any  medical  records  and 
biomedical  information  provided,  in 
determining  whether  there  is  a 
legitimate  medical  explanation  for  the 
result,  including  the  use  of  a  legally 
prescribed  medication. 

(d)  A  medical  review  officer  may 
request  the  laboratory  to  analyze  the 
original  urine  sample  again  in  order  to 
verify  the  accuracy  of  the  test  result 
reported  to  the  medical  review  officer. 

§653.29    Retests. 

(a)  An  employee  who  does  not  pass  a 
drug  test  administered  imder  this  part 
may  request  that  the  original  urine 
sample  be  analyzed  again. 

(b)  An  employee  requesting  a  retest 
under  this  section  must  submit  a  written 
request  within  60  days  of  the  employee's 
receipt  of  the  test  result.  The  employee 
may  specify  retesting  by  the  original 
laboratory  site  or  by  a  second 
laboratory  site  that  is  certified  to 
perform  drug  tests  by  the  Department  of 
Health  and  Hiunan  Services.  The 
originating  laboratory  must  follow 
chain-of-custody  procedures  when 
transferring  the  sample. 

(c)  An  employee  making  a  request  for 
a  retest  under  this  section  may  be 
required  to  advance  the  cost  of  the 
additional  analysis  and  all  costs 
associated  with  the  transfer  of  the 
specimen  to  another  laboratory, 
including  shipping  and  handling.  If  the 
retest  results  in  the  employee  passing 
the  drug  test,  the  recipient  or  operator 
shall  reimburse  any  costs  collected  in 
advance. 

(d)  In  a  retest  under  this  section  some 
analytes  may  deteriorate  during  storage. 
The  detected  levels  of  the  drug  below 
the  detection  limits  established  in  49 
CFR  Part  40,  but  equal  to  or  greater  than 
the  established  sensitivity  of  the  assay, 
shall,  as  technically  appropriate,  be 
reported  and  considered  corroborative 
of  the  original  positive  results. 

Subpart  C— Administrative 

§  653.31    Recordkeeping  and  reporting. 

(a)  An  anti-drug  program  shall  include 
the  collection,  reporting,  and  retention  of 
information  as  required  by  this  section. 

(b)  Each  recipient  or  operator  is 
responsible  for  maintaining  all  records 
related  to  the  administration  and  results 
of  the  drug  testing  program  for  its 
applicants  and  employees.  A  recipient 
or  operator  shall  retain  all  records 
related  to  the  collection  process  and  the 
reports  of  individuals  not  passing  a  drug 
test  for  at  least  five  years.  The  recipient 


or  operator  shall  retain  the  reports  of 
individuals  passing  a  drug  test  for  at 
least  one  year. 

(c)  The  medical  review  officer  shall 
maintain  individual  test  results.  The 
medical  review  officer  shall  keep  the 
reports  of  individual  test  results  that  do 
not  pass  a  drug  test  for  at  least  five 
years.  The  medical  review  officer  shall 
keep  the  reports  of  individual  test 
results  that  pass  a  drug  test  for  at  least 
one  year. 

(d)  A  recipient  or  operator  shall 
permit  the  Administrator  to  examine 
records  related  to  the  administration 
and  results  of  drug  testing  under  this 
part. 

(e)  A  recipient  must  submit  a  semi- 
annual report  to  the  Administrator  no 
later  than  February  15  and  August  15  of 
each  year.  The  semi-annual  report  due 
August  15  must  summarize  the 
information  listed  in  paragraph  (c)  of 
this  section  for  the  anti-drug  program  of 
the  recipient  and  its  operators  from 
January  1  to  June  30  of  that  year.  The 
semi-annual  report  due  February  15 
must  summarize  the  information  listed 
in  paragraph  (c)  of  this  section  for  the 
anti-drug  program  of  the  recipient  and 
its  operators  from  July  1  to  December  31 
of  the  prior  year. 

(f)  A  semi-annual  report  under  this     - 
section  must  include  the  following 
information  for  each  mode  of 
transportation  provided  by  the  recipient: 

(1)  The  total  number  of  drug  tests 
administered; 

(2)  The  number  of  drug  tests 
adininistered  in  each  occupational 
category  (e.g..  vehicle  operator); 

(3)  The  number  of  drug  tests 
administered  in  each  testing  category 
(i.e.,  pre-employment,  post-accident, 
reasonable  cause,  random,  and  return  to 
duty); 

(4)  The  number  of  post-accident  drug 
tests  administered  in  each  accident 
category  (i.e.,  fatal,  personal  injury,  or 
property  damage); 

(5)  For  post-accident  tests,  the  number 
of  hours  between  the  accident  and  the 
collection  of  a  urine  specimen; 

(6)  The  total  number  of  individuals 
who  did  not  pass  a  drug  test; 

(7)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  occupational 
category  (e.g.,  vehicle  operator); 

(8)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  testing  category 
(e.g.,  reasonable  cause); 

(9)  The  number  of  individuals  who  did 
not  pass  a  post-accident  drug  test  by 
accident  category  (e.g.,  fatal); 

(10)  The  disposition  of  each  individual 
who  did  not  pass  a  drug  test; 

(11)  The  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 


evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
immunoassay  screen  in  a  sufficient 
quantity  to  warrant  a  confirmatory  test; 

(12)  The  total  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  to  the  medical 
review  officer  and 

(13)  The  niunber  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  by  category 
(i.e.,  marijuana,  cocaine,  opiate,  PCP,  or 
amphetamine). 

(g)  A  recipient's  first  semi-annual 
report  under  this  section  shall  cover  the 
period  from  the  first  of  the  month  in 
which  the  recipient  or  operator  began 
drug  testing  under  an  anti-drug  program 
to  June  30  to  December  31  of  the  same 
year,  whichever  is  appropriate. 

§  653.33    Release  of  information. 

(a)  Except  as  provided  in  this  subpart, 
no  test  result  or  other  information  from 
an  anti-drug  program  may  be  released. 

(b)  The  test  result  of  an  individual 
who  was  administered  a  drug  test  under 
this  part  may  be  released  to  a  third 
party  only  if  the  individual  tested  signs 
a  specific  authorization  for  the  release 
of  the  results  to  an  identified  person. 

(c)  Nothing  in  this  section  shall 
prohibit  a  recipient  or  operator  from 
allowing  an  individual  who  is 
administered  a  drug  test  under  this  part 
to  receive  the  results  of  his  or  her  drug 
test. 

§  653.35    Certification  of  compliance. 

(a)  (1)  Except  as  provided  in 
paragraph  (a)(2),  a  recipient  shall  submit 
the  first  certification  required  by  §  653.7 
of  this  part  to  UMTA  no  later  than  12 
months  after  the  effective  date  of  this 
part  and  annually  thereafter. 


(2)  A  small  operator  shall  submit  the 
first  certification  required  by  §  653.7  of 
this  part  to  UMTA  no  later  than  24 
months  after  the  effective  date  of  this 
part,  and  annually  thereafter. 

(b)  (1)  Except  as  provided  in 
paragraphs  (b)  (2)  and  (3),  the  text  of  the 
certification  required  by  §  653.7  of  this 
part  shall  be  as  follows: 

I.  (name),  (title),  certify  that  (name  of 
recipient)  and  all  operators  providing  mass 
transportation  service  for  (name  of  recipient) 
with  Federal  financial  assistance  has 
established  and  implemented  an  anti-drug 
program  in  accordance  with  the  terms  of  49 
CFR  part  6.S3. 

(2)  The  text  of  the  certification  of  a 
recipient  that  provides  commuter  rail 
transportation  service  regulated  by  the 
Federal  Railroad  Administration  shall 
be  as  follows: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  all  operators  providing  mass 
transportation  service  for  (name  of  recipient) 
with  Federal  fmancial  assistance  has  an  anti- 
drug program  that  meets  the  requirements  of 
the  Federal  Railroad  Administration's 
regulations  for  employees  regulated  by  the 
Federal  Railroad  Administration,  and  has 
established  and  implemented  an  anti-drug 
program  in  accordance  with  the  terms  of  49 
CFR  Part  653  for  all  other  employees  who 
perform  sensitive  safety  functions. 

(3)  The  text  of  the  certification  of  a 
recipient  that  provides  waterbome 
transportation  service  regulated  by  the 
United  States  Coast  Guard  shall  be  as 
follows: 

1,  (name),  (title),  certify  that  (name  of 
recipient)  and  all  operators  providing  mass 
transportation  service  for  (name  of  recipient) 
with  Federal  financial  assistance  has  an  anti- 
drug program  that  meets  the  requirements  of 
the  United  States  Coast  Guard  regulations  for 
employees  regulated  by  the  United  States 
Coast  Guard,  and  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  Part  653 
for  all  other  employees  who  perform  sensitive 
safety  functions. 


§  653.37    Temporary  waivers. 

(a)  A  recipient  that  is  imable  to 
comply  with  all  or  a  portion  of  this  part 
because  of  a  confiicting  state  or  local 
law  in  effect  on  the  effective  date  of  this 
part  may  request  from  the  Administrator 
a  temporary  waiver  from  compliance 
with  the  affected  provision. 

(b)  A  request  for  a  temporary  waiver 
under  paragraph  (a)  shall  be  submitted 
to  UMTA,  Office  of  the  Chief  Counsel, 
400  Seventh  Street  SW.,  Washington. 
E>C  20590.  and  shall  include— 

(1)  An  opinion  of  coimsel  regarding 
the  conflict  between  this  part  and  the 
law  or  agreement  and  the  legal 
impediment  to  full  compliance  with  this 
part; 

(2)  A  statement  by  the  recipient  of  any 
action  being  taken  to  remove  the  legal 
impediment;  and 

(3)  A  statement  of  when  the  recipient 
expects  to  be  able  to  come  into  full 
compliance  with  this  part. 

(c)  A  temporary  waiver  granted  under 
this  section  shall  include: 

(1)  A  statement  of  which  provision  of 
this  part  is  being  waived;  and 

(2)  A  date  when  the  waiver  expires, 
which  shall  be  no  later  than  December 
31, 1989. 

(d)  (1)  A  recipient  shall  submit  its  first 
certification  of  compliance  with  the 
provisions  of  this  part  which  are  not 
included  in  a  temporary  waiver  to 
UMTA  within  the  time  period  required 
by  §  653.35  of  this  part. 

(2)  A  recipient  shall  submit  its  first 
certification  of  compliance  with  the 
provision  of  this  part  which  is  included 
in  a  temporary  waiver  to  UMTA  no  later 
than  12  months  after  the  expiration  date 
of  the  waiver,  or  the  date  required  by 
§  653.35  of  this  part,  whichever  is  later. 

Issued  on:  November  14. 1988. 
Alfred  A.  DelUBovi, 

Administrator. 
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250 46404 

251 46411 

252 46404 

253 46404 

254 46404 

255 46404 

256 46404 

257 46404 

258 46404 

280 45874 

659 464 1 6 

757 44578 

758 44578 

36  CFR 

Proposed  Rules: 

251 44144 

1206 44716 

1 207 4471 6 

1 250 44203 

1254 44203 

38  CFR 

3 45906,  46606 

17 46606 

36 44400 

Proposed  Rules: 

1 45944 

3 46634,  46635 

16 45661 ,  46745 

43 44716 

39  CFR 

111 44187 

40  CFR 

52 44189,  44191,  45763. 

46608 

60 45764,46614 

61 45764.  46614,  46976 

180 44401 .  46085 

1 85 44401 

186 44401 

228 44976 

253 46558 

262 45089 

280 44976 

281 44976 

704 46745 

712 46262 

716 45656.  46262,  46746 

Proposed  Rules: 

26 45661 ,  46745 


30 4471 6 

33 44716 

52 44485,  44487.  44491, 

44494.44495.44911, 

45103,45285,46093- 

46096, 46636 

81 44912 

180 46098 

185 45946 

186 45946 

228 44617,  44620,  45519 

261 45106,  45112,  45523, 

45948 

270 46474 

761 45288 

795 45289 

799 45289 

42  CFR 

57 46546,  46552 

Proposed  Rules: 

50 45781 

57 44496 

60 4491 3 

43  CFR 

3160 46798 

Proposed  Rules: 

12 44716 

2200 45782 

Public  Lsnd  Orders: 

6688 46871 

44  CFR 

63 44193 

64 441 93,  46449 

Proposed  Rules: 

13 44716 

67 4491 5,  46478 

45  CFR 

801 45247 

Proposed  Rules: 

3 46886 

46 45661 ,  46745 

74 44716 

92 44716 

603 44716 

670 45119 

690 45661 ,  46745 

1157 44716 

1174 44716 

1184 44716 

1234 44716 

2015 44716 

46  CFR 

Ch.  1 46871 

4 47064 

5 47064 

16 47064 

31 44010 

70 44010 

90 44010 

107 44010 

188 44010 

581 44879 

Proposed  Rules: 

25 44617 

221 44206 

390 45783,  46977 

585 44039 

587 44039 

588 44039 


47  CFR 

1 44195,  44196 

13 46454 

15 46615 

43 44196 

73 44197,  44198,  44404, 

44405. 45094,  45095. 

45479-45482.  46085- 
46087 

76 4661 5 

80 46454 

90 44144 

95 441 44 

Proposed  Rules: 

22 44207 

73 44208-44210,  44502- 

44504,45127,45523. 
45524, 45948. 46099 

80 44210 

90 451 28 

48  CFR 

201 46455 

21 5 46455 

216 46455 

227 44975 

242 46455 

245 46455 

247 46455 

252 44975 

253 46455 

307 44551 

332 44551 

852 46872 

1828 45095 

1852 45095 

2401 46532 

2402 46532 

2406 46532 

2409 46532 

241 2 46532 

2413 46532 

241 4 46532 

241 5 46532 

2416 46532 

2419 46532 

2422 46532 

2424 46532 

2426 46532 

2427 46532 

2432 46532 

2434 46532 

2437 46532 

2442 46532 

2446 46532 

2451 46532 

2452 46532 

2453 46532 

Proposed  Rules: 

14 46792 

1 5 46792 

28 44564 

47 45742 

52 44564.  45742,  46792 

53 44564 

552 45293 

932 45294 

952 45294 

49  CFR 

40 47002 

1 99 47084 

21 7 471 02 

219 47102 

391 471 34 

394 471 34 


395 44588 

653 471 56 

1140 46087 

1 1 52 45765 

1201 46619 

Proposed  Rules: 

11 45661.46745 

18 44716 

1 71 45868 

172 45525.  45868 

1 73 45525.  45868 

174 45868 

1 75 45868 

1 76 45866 

177 45868 

1 78 45868 

1 79 45868 

571 44211,  44623,  44627. 

45128 

574 44632 

575 45527 

50  CFR 

17 45858,  45861 

20 44589,  44695 

380 46872 

642 45097 

644 45098 

655 45784 

658 45270.  46745 

672 4401 1 

Proposed  Rules: 

16 45788 

1 7 45788,  46479 

18 45788 

20 45296 

33 44043 

611 44047,  46482,  46890 

646 44975 

651 44975.  45301 

655 45854 

663 46890 

LIST  OF  PUBUC  LAWS 

Last  List  November  17,  19B8 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  beconie  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  individuai  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  1807/Pub.  L  100-656 
Business  Opportunity 
Development  Reform  Act  of 
1988.  (Nov.  15,  1988;  102 
Stat.  3853;  47  pages)    Price: 
$1.50 

H.R.  4399/Pub.  L  100-657 
Commercial  Space  Launch 
Act  Amendments  of  1988. 
(Nov,  15.  1988;  102  StaL 
3900;  8  pages)    Price:  $1.00 
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H.R.  S115/Pub.  L.  100-658 

Immigration  Amendments  of 
1988.  (Nov.  15,  1988;  102 
StaL  3908;  2  pages)    Price: 
SI  .00 

S.  1630/Pub.  L  100-659 

Retirement  and  Survivors' 
Annuities  for  Banl<ruptcy 
Judges  and  Magistrates  Act  of 

1988.  {Nov.  15,  1988;  102 
Stat  3910;  12  pages)    Price: 
$1.00 

S.  2042/Pub.  L.  100-660 
To  authorize  the  Vietnam 
Women's  Memorial  Project, 
Inc.,  to  establish  a  memorial 
on  Federal  land  in  the  District 
of  Cotumt}ia  or  its  environs  to 
honor  vwmen  of  the  Armed 
Forces  of  the  United  States 
who  served  in  the  Republic  of 
Vietnam  during  the  Vietnam 
era.  (^iov.  15,  1988;  102  Stat. 
3922;  1  page)    Price:  $1.00 

S.J.  Res.  314/Pub.  L.  100- 
661 

Designating  October  1988  as 
"Pregnancy  and  Infant  Loss 
Awareness  Month. "  (Nov.  15, 
1988;  102  Stat  3923;  1  page) 
Price:  $1.00 

S.J.  Res.  315/Pub.  L  10O- 
662 

Designating  1989  as  "Year  of 
the  Young  Reader."  (Nov.  15, 
1988;  102  Stat  3924;  1  page) 
Price:  $1.00 

S.J.  Res.  340/Pub.  L.  100- 
663 

Designing  November  27 
through  December  3,  1988,  as 
"National  Sir  Winston  Churchill 
Recognitton  Week."  (Nov.  15, 
1988;  102  Stat  3925;  1  page) 
Price:  $1.00 

S.J.  Res.  386/Pub.  L.  100- 
664 

To  designate  the  week  of 
June  18  through  June  24, 

1989,  as  "fvlational  Grasslands 
Week."  (fvtov.  15,  1988;  102 
Stat  3926;  1  page)    Price: 
$1.00 

S.  253/Pub.  L.  10O-665 

To  convey  Forest  Service  land 
to  Flagstaff.  Arizona.  (Nov.  16, 
1988;  102  Stat.  3927;  2 
pages)    Price:  $1.00 

S.  1236/Pulk  L.  100-666 

Navajo  and  Hop!  Indian 
Relocation  Amendments  of 
1988.  (Nov.  16,  1988;  102 
Stat.  3929;  6  pages)    Price: 
$1.00 

S.  ISaa/Pub.  L  100-667 

To  amend  the  Act  entitled 
"An  Act  to  provide  for  the 
registration  and  protection  of 
trade-mat1«  used  in 
commerce,  to  carry  out  the 
provisions  of  certain 


International  conventions,  and 
for  other  purposes."  (Nov.  16, 
1988;  102  Stat.  3935;  26 
pages)    Price:  $1.00 

S.  2165/Pub.  L  100-668 

Washington  Park  Wilderness 
Act  of  1988.  (Nov.  16,  1988; 
102  Stat.  3961;  8  pages) 
Price:  $1.00 

S.  2204/Pub.  L.  100-669 

To  implement  the  Inter- 
American  Convention  on 
International  Commercial 
Arbitration.  (Nov.  16,  1988; 
102  Stat  3969;  2  pages) 
Price:  $1.00 

S.  2843/Pub.  L  100-670 

Generic  Animal  Drug  and 
Patent  Term  Restoration  Act. 
(Nov.  16.  1988;  102  Stat. 
3971;  19  pages)     Price:  $1.00 

S.J.  Res.  303/Pub.  L.  100- 
671 

To  designate  the  month  of 
October  1988  as  "National 
Lupus  Awareness  Month." 
(Nov.  16,  1988;  102  Stat 
3990;  1  page)    Price:  $1.00 

S.J.  Res.  325/Pub.  L.  10O- 
672 

Designating  the  third  week  in 
May  1989  as  "National 
Tourism  Week."  (Nov.  16, 
1988;  102  Stat.  3991;  1  page) 
Price:  $1.00 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  an-anged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office.  1 1 5New  units  issued  during  the  week  are  announced  on  the 
back  cover  of  the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestic,  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 
(except  holidays). 

""*••  Price  Revision  Date 

1, 2  (2  Reserved)  $io.OO  Jon.  1,  1988 

3  (1987  Compilation  and  Ports  100  ond  101)  11.00  '  Jon.  1,  1988 

*  14.00  Jon.  1,  1988 
5  Parts: 

1-*99 14.00  Jon.  1,  1988 

700-1199 15.00  Jan.  1,  1988 

1200-6x1,  6  (6  Reserved) n.OO  Jon.  1,  1988 

7  Parts: 

'>-26 15.00  Jon.  1,  1988 

27-^5 n.OO  Jon.  1,  1988 

**-51 16.00  Jon.  1,  1988 

52 23.00  Jon.  1,  1988 

53-209 18.00  Jon.  1,  1988 

210-299 22.00  Jon.  1,  1988 

300-3W 11.00  Jon.  1,  1988 

*00-«99 17.00  Jon.  1,  1988 

700-899 22.00  Jon.  1,  1988 

900-999 26.00  Jon.  1,  1988 

1000-1059 15.00  Jan.  1,  1988 

1060-1119 12.00  Jon.  1,  1988 

1120-1199 11.00  Jon.  1,  1988 

1200-1499 17.00  Jon.  1,  1988 

1500-1899 9.50  Jan.  1,  1988 

1900-1939 11.00  Jan.  1,  1988 

1940-1949 21.00  Jon.  1,  1988 

1950-1999 18.00  Jon.  1,  1988 

2000-End 6.50  Jon.  1,  1988 

•  11.00  Jan.  1,  1988 

9  Parts: 

1-199 19.00  Jon.  1,  1988 

200-End 17.00  Jon.  1,  1988 

10  Parts: 

0-50 18.00  Jan.  1,  1988 

51-199 14.00  Jon.  1,  1988 

200-399 13.00  »  Jon.  1,  1987 

*00-499 13.00  Jon.  1,  1988 

500-End 24.00  Jon.  1,  1988 

"•1  10.00  July  1,  1988 

12  Parts: 

1-199 11.00  Jon.  1,  1988 

200-219 10.00  Jon.  1,  1988 

220-299 14.00  Jon.  1,  1988 

300-499 13.00  Jon.  1,  1988 

500-599 18.00  Jon.  1,  1988 

600-€nd 12.00  Jon.  1,  1988 

13  20.00  Jon.  1,  1988 

14  Parts: 

1-59 21.00  Jan.  1,  1988 

60-139 19.00  Jan.  1,  1988 

1*0-199 9.50  Jon.  1,  1988 


TWe 

200-1199 20.00 

1200-End 12.00 

15  Parts: 

0-299 10.00 

300-399 20.00 

400-6id 14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-End 19.00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240-End 21.00 

18  ParU: 

1-149 15.00 

150-279 12  00 

280-399 13.00 

400-€nd 9.00 

19  ParU: 

1-199 27.00 

200-End 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

50a-£nd 25.00 

21  Parts: 

1-99 12.00 

100-169 14  00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

500-599 20.00 

600-799 7.50 

800-1299 16.00 

1300-End 6.00 

22  Parts: 

1-299 20.00 

300-End 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

§5  1.0-1-1.60 13.00 

§§1.61-1. 169 23.00 

§§  1.170-1.300 17.00 

§  §  1 .301-1 .400 14.00 

§§  1.401-1.500 24.00 

§§  1.501-1.640 15.00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 28.00 

§§  1.1001-1.1400 16.00 

§§  1.1401-End 21.00 

2-29 19.00 

30-39 14.00 

40-49 13  00 

50-299 15.00 

300-499 f. 15.00 

500-599 8.00 

600-End 6.00 

27  Parts: 

1-199 23.00 

200-End 13.00 

28  25.00 


RevteionDirte 

Jan.  1 

,  1988 

Jon.  1 

,  1988 

Jon.  1 

,  1988 

Jan.  1 

,  1988 

Jon.  1 

,  1988 

Jon.  1 

,  1988 

Jan.  1 

,  1988 

Jan.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr   1 

1988 

Apr.  1 

1988 

Apr.  1 

1988 

Apr.  1 

1988 

Apr.l 

1988 

Apr.  1 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

'Apr.  1. 

1980 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

My  1, 

1988 
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29Parts: 

0-99 17.00 

100-499 6.50 

500-«99 24.00 

900-1899 11.00 

1900-1910 29  00 

1911-1925 8.50 

1926 10.00 

1927-End 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-End 18.00 

31  Palis: 

0-199 12.00 

200-End 16.00 

32  Parts: 

1-39.  Vol.  1 15.00 

1-39,  Vol.  U 19.00 

1-39,  Vol.  Ill 18.00 

1-189 20  00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-eHJ 16  00 

33  Parts: 

1-199 27.00 

200-End 19.00 

34  Parts: 

1-299 20.00 

300-399 :. 1 1 .00 

400-End 23.00 

35  9.50 

36  Parts: 

1-199 12.00 

200-End 20.00 

37  13.00 

38  Parts: 

0-17 21.00 

18-End 19.00 

39  13.00 

40  Parts: 

1-51 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 23.00 

150-189 18.00 

190-399 29.00 

400-424 22.00 

425-699 21.00 

700-End 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-11  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 _ 13.00 

10-17 9.50 

18.  VoJ.  I,  Ports  1-5 „ 13.00 

18.  Vol.  M.  Ports  6-19 13.00 

18.  Vol.  IH,  P»ts  20-52 13.0«| 

19-100 13.00 

1-100 „ 10.00 

101 „ 23.00 

102-200 12.00 

201-End 8.50 


July  1. 

1988 

July!, 

1968 

Juiyi. 

1987 

July  1, 

1988 

July  1. 

1988 

July  1. 

1968 

July  1. 

1987 

July  1, 

1987 

July  1. 

1988 

July  1, 

1987 

July  1. 

1988 

July  1. 

1987 

July  1. 

1987 

«  July  1, 

1984 

♦  July  1, 

1984 

♦July  1, 

1984 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

»  July  1, 

1986 

July!. 

1988 

July  1, 

1987 

July  1, 

1987 

July  1. 

1987 

July  1. 

1987 

July  1. 

1987 

July  1, 

1987 

July  1. 

1988 

July  1, 

1988 

July  1. 

1988 

July  1. 

1988 

July  1. 

1987 

July  1, 

1988 

July  1 

1988 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1988 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

"July  1 

1984 

•July  1 

,  1984 

'July  1 

.  1984 

•July  1 

,  1984 

•July  1 

,  1984 

•July  1 

.  1984 

•July  1 

,  1984 

•July  1 

,  1984 

•July  1 

,  1984 

•July  1 

,  1984 

•July  1 

.  1984 

July  1 

,  1988 

July  1 

,  1987 

July  1 

.  1988 

July  1 

.  1987 

Title  Prte«       RevWon  Date 

42  Parts: 

1-60                     15.00  Oct.  1,  1987 

61-399       5.50  Oct.  1,  1987 

400-429 21.00  Oct.  1,  1987 

430-End -    14.00  Oct.  1,  1987 

43  Parts: 

1-999 15.00  Oct.  1,  1987 

1000-3999 -.    24.00  Oct.  1.  1987 

4000-End H-OO  Oct.  1,  1987 

44  18.00  Oct.  1.  1987 

45  Parts: 

1-199 „ 14.00  Od.  1,  1987 

200-499 9.00  Oct.  1.  1987 

500-1199 18.00  Oct.  1.  1987 

1200-End - 14.00  Oct.  1.  1987 

46  Parts: 

1-40 - 13.00  Oct.  1,  1987 

41-69 13.00  Oct.  1.  1987 

70-89 7.00  Oct.  1,  1987 

90-139 12.00  Oct.  1,  1987 

140-155 12.00  Oct.  1,  1987 

156-165 14.00  Oct.  1,  1987 

166-199 „ 13.00  Oct.  1,  1987 

200-499 19.00  Oct.  1.  1987 

500-End 10.00  Oct.  1,  1987 

47  Parts: 

0-19 „ 17.00  Oct.  1,  1987 

20-39 21.00  Oct.  1,  1987 

40-69 10.00  Oct.  1.  1987 

70-79 17.00  Oct.  1,  19B7 

80-6id 20.00  Oct.  1.  1987 

48  Chapters: 

1  (Ports  1-51) 26.00  Oct.  1,  1987 

1  (Pons  52-99) 16.00  Oct.  1.  1987 

2  (Ports  201-251) 17.00  Oct.  1.  1987 

2  (Ports  252-299) 15.00  Oct.  1,  1987 

3-6. 17.00  Oct.  1,  1987 

7-14 24.00  Oct.  1,  1987 

IS-End 23.00  Oct.  1,  1987 

49  Parts: 

1-99 10.00  Oct.  1.  1987 

100-177     25.00  Oct.  1.  1987 

178-199 19.00  Oct.  1.  1987 

200-399 17.00  Oct.  1.  1987 

400-999 22.00  Oct.  1,  1987 

1000-1199 17.00  Oct.  1,  1987 

1200-End 18.00  Oct.  1,  1987 

50  Parts: 

1-199 16.00  Oct.  1,  1987 

200-599 12.00  Oct.  1.  1987 

600-End 14.00  Oct.  1.  1987 

aR  Index  and  Findings  Aids 28.00  Jon.  1,  WS8 

Comptefe  1988  CFR  set 595.00  1983 

Microfiche  CW  Edition: 

Complete  set  (one-time  moiling) 125.00  1984 

Complete  set  (one-time  mailing) 1 15.00  1983 

SobscripfioB  (moiled  as  issued) 185.00  1987 

Subscription  (mailed  as  issued) 185.00  1988 

Individual  copies 3.75  1988 

'  Bacon*  Tilla  3  is  on  onnud  comptlotion.  this  volume  and  olt  previous  volumes  shouW  ba 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docktt  No.  88-CE-35-AD;  AmdL  39-60731 

AirworttUness  Directives;  Bendix/King 
KDM  7000B  Distance  Measuring 
Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Bendix/King  KDM 
7000B  distance  measuring  equipment 
(DME)  units,  installed  in,  but  not  limited 
to,  Boeing  727  series,  737  series,  747 
series,  British  Aerospace  Model  146, 
Fokker  Models  F-27  and  F-28,  and 
McDonnell  Douglas  MD-80  series 
airplanes.  This  AD  requires  modification 
of  the  range  gate  and  tracking  board  to 
insure  adequate  channeling  line 
isolation,  lliis  AD  is  prompted  by  a 
report  that  if  power  to  a  KDM  7000B  is 
removed  or  if  a  failure  of  the  KDM  7000B 
occurs  in  installations  where  a  KDM 
7000B  is  paired  with  a  Collins  51RV4 
VHP  navigation  receiver  or  certain 
Bendix/King  KNR  6030  VHP  navigation 
receivers  and  where  the  DME  and 
navigation  receiver  channeling  lines  are 
paralleled,  the  associated  navigation 
receiver  may  be  rechanneled  to  another 
frequency  without  the  knowledge  of  the 
flight  crew.  Such  an  occurrence  can 
cause  onannunciated  erroneous 
navigation  data  being  presented  to  the 
flight  crew  during  iiutrument  flight 
conditions  and  could  result  in  hazardous 
flight  path  deviations. 
DATES:  Effective  Date:  December  20. 
1988. 

Compliance:  Compliance  required  as 
indicated  in  the  body  of  the  AD. 


ADDRESSES:  Alert  Service  Bulletin 
Number  KDM  7000B-34-14,  dated 
November  4. 1988,  applicable  to  this  AD 
may  be  obtained  from  Allied-Signal 
Aerospace  Sector,  Bendix/King  Air 
Transport  Avionics  EHvision,  P.O.  Box 
9327,  Fort  Lauderdale,  FL  33310.  This 
information  may  also  be  examined  at 
the  Rules  Docket,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
FOR  niflTHEII  INFORMATION  CONTACT: 
Ralph  W.  Rissmiller,  Jr.,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  ACE-130W,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport. 
Wichita.  Kansas  67209;  telephone  (316) 
948-4419. 

SUPPUONENTARY  INFORMATION:  During 
recent  tests  conducted  by  Boeing 
Commercial  Airplanes,  rechanneling  of 
a  Collins  51RV4  VHP  navigation 
receiver  was  observed  when  the  circuit 
breaker  on  a  Bendix/King  KDM  7000B 
DME  was  opened.  Investigation 
revealed  that  some  installations  of  this 
equipment  employ  a  single  set  of  wafer 
switches  and  shared  wiring  to  provide 
2X5  frequency  selection  information  to 
paired  navigation  (VOR/Localizer/ 
Glideslope)  receivers  and  distance 
measuring  equipment  As  a  result  of  an 
engineering  change  introduced 
approximately  3V^  years  ago.  a  10  kohm 
leakage  path  to  ground  on  the  50  Khz 
tuning  and  DME  hold  lines  was 
introduced  during  any  condition  in 
which  DME  external  power  is  removed 
or  internal  power  fails.  Some  navigation 
receivers,  such  as  the  Bendix/King  KNR 
6030  (s/n  2278  and  below)  and  Collms 
S1RV4,  are  susceptible  to  this  leakage 
path  and  may  interpret  it  as  a  groimd 
regardless  of  the  50  Khz  selection  on  the 
control  unit  If  this  condition  occurs,  the 
navigation  receiver  will  tune  to  50  Khz 
whether  the  frequency  selector  is  in  the 
00  Khz  or  50  Khz  position.  As  a  result 
Bendix/King  has  issued  Alert  Service 
Bulletin  Number  KDM  7000B-.34-14. 
dated  November  4, 1988.  which  specifies 
a  modification  of  the  affected  units. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other  DME 
of  the  same  type  design,  an  AD  is  being 
issued  requiring  modification  of  the 
affected  KDM  7000B  DME  units.  Because 
an  emergency  condition  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
public  procedure  hereon  are  impractical 


and  contrary  to  the  public  interest  and 
good  catise  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(othn^se,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "ADORESSES** 
at  the  location  identified. 

List  of  Subject!  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pivsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuthotMr  49  VS.C.  1354(a),  1421  and  1423; 
49  U.S.C  10e(g)  [Revised.  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

{39.13    [AnwndMll 

2.  By  adding  the  following  new  AD: 
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BMKHx/King:  Applies  to  Model  KDM  7000B 
Distance  Measuring  Equipment  (DME). 
Part  Number  066-1019-21/-23/-26/-33/- 
43/-57  (Serial  Numbers  21855  through 
and  including  22528),  certificated  to  the 
applicable  requirements  of  Technical 
Standard  Order  C66a.  installed  in.  but 
not  limited  to,  Boeing  727  series,  737 
series,  747  series,  British  Aerospace 
Model  146,  Fokker  Models  F-27  and  F-2a 
and  McDonnell  Douglas  MD-BO  series 
airplanes. 
Compliance:  Required  as  indicated  in  the 
body  of  the  AD,  unless  already  accomplished. 

To  prevent  uncommanded  channeling  of 
the  associated  VOR/Localizer/Glideslope 
navigation  receiver  and  resultant  erroneous 
navigation  data  with  no  warning  information, 
accomplish  the  following: 

(a)  For  affected  KDM  7000B  distance 
measuring  equipment  units,  prior  to 
installation  in  an  aircraft,  or  if  already 
installed  in  an  aircraft,  within  the  next  50 
hours  time-in-service  following  the  effective 
date  of  this  AD,  modify  the  KDM  7000B  DME 
in  accordance  with  the  instructions  contained 
in  Bendix/King  Alert  Service  Bulletin  KDM 
7000B-34-14.  dated  November  4, 198&  This 
modification  must  be  accomplished  by  a 
properly  rated  certified  repair  station. 

(b)  Airplanes  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  may  be 
accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AI)  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas  67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to 
Allied-Si^ial  Aerospace  Sector,  Bendix/ 
King  Air  Transport  Avionics  Division, 
P.O.  Box  9327.  Fort  Lauderdale.  Florida 
33310;  or  may  examine  the  document 
referred  to  herein  at  the  FAA.  Office  of 
the  Assistant  Chief  Counsel.  Room  1558. 
601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

This  amendment  becomes  effective  on 
December  20. 198& 

Issued  in  Kansas  City,  Missouri,  on 
November  9. 198a 
Baity  D.  Gleniants. 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  88-26954  Filed  11-21-88;  8:45  am] 

MLUNO  COOC  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  8S-NM-161-AD:  Amdt  3»- 
607S] 

Airworthiness  Directives;  Cessna 
Model  S550  and  650  Series  Airplanes 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
appUcable  to  certain  Cessna  Model  S550 
and  650  series  airplanes,  which 
currentiy  requires  disconnection  of 
electrical  power  to  the  interior  cabinetry 
until  a  modification  of  the  wiring  and 
electrical  components  is  installed.  That 
action  was  prompted  by  a  report  of  an 
electrical  malfunction  that  resulted  in 
Hre  damage  in  the  galley  area.  This 
amendment  requires  an  additional 
modification  to  be  accomplished  prior  to 
reconnection  of  electrical  power.  This 
amendment  is  prompted  by  additional 
reports  of  electrical  malfunctions  of 
modifications  installed  in  accordance 
with  the  existing  AD.  This  condition,  if 
not  corrected,  could  result  in  cabin 
smoke,  charred  paneling,  and/or  fire. 
EFFECnvE  date:  December  12. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Cessna  Aircraft  Company,  P.O.  Box 
7706,  Wichita,  Kansas  67277.  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  FAA.  Central  Region. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport  Witchita.  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  W.  Rissmiller.  Jr..  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ACE-130W.  FAA.  Central 
Region.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport  Wichita.  Kansas 
67209;  telephone  (316)  946-4419. 
SUPPLEMENTARY  INFORMATION:  On  Jime 
6. 1987.  the  FAA  issued  AD  87-03-15. 
Amendment  39-5647  (52  FR  23428;  June 
22, 1987).  appUcable  to  Cessna  Model 
S550  and  650  series  airplanes,  which 
requires  disconnection  of  the  electrical 
power  of  the  interior  cabinetry  until  a 
modification  of  the  wiring  and  electrical 
components  is  installed.  That  action 
was  prompted  by  reports  of  chafing  of 
the  cabin  accessory  wiring  used  to 
power  or  to  control  items  such  as 
lighting,  water  heaters,  and 
entertainment  units  on  the  airplanes. 
The  chafing  is  such  that  the  copper  wire 
has  made  contact  with  the  graphite 
layer  in  the  composite  paneling  used  in 
the  various  interior  cabinetry,  and  has 
resulted  in  cabin  smoke,  charred 
paneling,  and.  in  two  incidents,  fire.  The 
reported  incidents  have  occurred  on 
Cessna  Model  650  series  airplanes; 
however,  similar  construction  and  the 
same  type  of  materials  are  also  used  in 
Cessna  Model  S550  series  airplanes. 

Subsequent  to  the  issuance  of  AD  67- 
02-15,  the  FAA  has  received  additional 
reports  of  damage  caused  by  electrical 


malfunctions  in  the  galley  area;  one 
incident  resulted  in  charred  paneling 
and  smoke.  These  incidents  have 
occurred  on  airplanes  that  had  been 
modified  in  accordance  with  Cessna 
Service  Letter  SLS550-25-02.  Revision  3. 
or  SL65O-25-02.  Revision  3.  as  specified 
in  AD  87-03-15.  Investigation  revealed 
that  these  problems  restdted  from 
inadequate  wire  protection  and 
electrical  isolation  of  components  from 
the  graphite  paneling  used  in  the 
airplanes. 

The  FAA  has  reviewed  and  approved 
Cessna  Service  Letters  SLS550-25-02, 
Revision  4.  and  SL650-25-02.  Revision  4, 
both  dated  October  21. 1988.  which 
describe  procedures  for  installation  of 
additional  modifications  which  are 
necessary  before  electrical  power  can 
be  safely  restored  to  interior  cabinetry 
wiring  and  electrical  components. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  supersedes  AD  87- 
03-15  to  require  disconnection  of 
electrical  power  to  the  interior  cabinetry 
(in  accordance  with  the  Cessna  service 
bulletins  specified  in  AD  87-03-15).  until 
additional  modification  of  the  interior 
cabinetry  wiring  and  electrical 
component  installation  is  accompUshed, 
in  accordance  with  the  Cessna  service 
letters  previously  mentioned. 

Additionally,  the  appUcabiUty  of  this 
AD  has  been  revised  to  exclude  certain 
Model  S550  series  airplanes  which  are 
not  equipped  with  the  affected  interior 
cabinetiy. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
wiUi  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  hab  been 
further  determined  that  this  document 


involves  an  emergency  regulatiiui  uiuier 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979).  If  tiiis 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoption  of  Am  Amendinent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfaontr  49  V3.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.88. 

§39.13    [AmendMf] 

2.  By  superseding  AD  87-03-15. 
Amendment  39-5647  (52  FR  23428;  June 
22. 1987),  with  the  following  new 
airworthiness  directive: 

Cessna:  Applies  to  Model  S550  series 
airplanes.  Serial  Numbers  (S/N)  S55O-O001 
through  5550-0039,  and  S55O-O041  through 
S550-0120,  except  the  lavatory  vanities  on 
8550-0100  through  S55O-O120;  and  Model  6S0 
series  airplanes,  S/N  650-0001  through  650- 
0126.  excedpt  the  lavatory  vanities  on  S/N 
650-0087  and  650-0105  through  650-0126; 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  preclude  wiring  failure,  which  can  result 
in  cabin  smoke  and/or  fire,  accomplish  the 
following: 

A.  Fat  Cessna  Model  S550  series  airplanes; 
Before  next  activation  of  the  airplane's 
electrical  power,  disconnect  the  electrical 
power  to  the  interior  cabinetry  in  accordance 
with  the  accomptishment  instnictioas  of 
Cessna  Alert  Service  Bulletin  SBASS50-2S- 
16.  dated  February  3. 1987. 

1.  Electrical  wiring  may  be  reconnected 
following  modification  of  the  interior 
cabinetry  wiring  and  electrical  components 
described  in.  and  in  accordance  with.  Cessna 
Service  Letter  SLS550-25-02,  Revision  4. 
dated  October  21. 1988. 

B.  For  Cessna  Model  650  series  airplanes 
Before  next  acUvation  of  the  airplane's 
electrical  power,  disconnect  the  electrical 
power  to  the  interior  cabinetry  in  accordance 
with  the  accomplishment  instructions  of 
Cessna  Alert  Service  Bulletin  SBA650-25-12. 
dated  February  3, 1987. 

1.  Ellectrical  wiring  may  be  reconnected 
following  modification  of  the  interior 
cabinetry  wiring  and  electrical  components 
described  in,  and  in  accordance  with.  Cessna 


Service  Letter  SLa50-25-Q2,  Revision  4,  dated 
October  21.  ISBft. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Wichita  Aircraft  Certification  Office,  FAA. 
Central  Region. 

Note. — The  request  for  alternate  means  of 
compliance  should  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector  (PMI), 
who  may  add  any  comments  and  then  send  it 
to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requiremenU  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  alrady  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Cessna  Aircraft  Company. 
P.O.  Box  7706,  Wichita.  Kansas  67277. 
This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattie, 
Washington,  or  FAA.  Central  Region, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport  Wichita,  Kansas. 

This  amencbnent  supersedes  AD  87- 
03-15,  Amendment  39-5647. 

This  amendment  becomes  effective 
December  12, 1988. 

Issued  in  Seattle.  Washington,  on 
November  14, 1988. 
Dairell  M.  Pedanon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  88-20956  Filed  11-21-88;  8:45  am] 

BILUNQ  COOK  4S10-19-M 


14  CFR  Part  71 

( Airspace  Dodcet  No.  M-AGL-21  ] 

Establishment  of  Springfield,  OH, 
Control  Zone  and  Atteration  of  Dayton 
Wright-Patterson  AFB,  OH,  Controi 
Zone 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  nature  of  Uiis  action  is  to 
establish  a  separate  Springfield,  OH, 
control  zone  to  serve  Springfield- 
Beckley  Municipal  Airport  and  alter  the 
existing  Dayton  Wright-Patterson  Air 
Force  Base  (AFB),  OH,  control  zone. 
Wright-Patterson  AFB  has  a  full-time 
control  tower  and  weather  reporting 
service  whereas  the  Springfield-Beckley 
control  tower  and  weather  reporting 
service  are  offered  on  a  part-time  basis. 
Some  pilots  are  confused  as  to  which 
weather  is  the  official  weather  in  the 
control  zone  and  believe  that  when  the 


Springfield-Beckley  control  tower  is  not 
operating,  the  control  zone  there  does 
not  exist.  The  intended  efiect  of  this 
action  is  to  split  the  existing  control 
zone  into  two  separate  zones,  thereby 
refiecting  both  civiUan  and  military 
operational  requirements  and  relieving 
pilot  confusion. 

EFFECTIVE  DATE:  0901  u.t.c.  February  9. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Harold  G.  Hale.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION: 
Histmy 

On  Wednesday.  September  21, 1988. 
the  Federal  Aviation  AdministratioD 
(FAA)  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Springfield,  OH, 
control  zone  and  modify  the  existing 
Dayton  Wright-Patterson  AFB,  OH, 
control  zone  (53  FR  36581). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  ob|ecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
198a 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Springfield.  OH.  control 
zone  and  modifies  the  existing  Dayton 
Wright-Patterson  AFB,  OH.  control 
zone. 

The  establishment  of  a  control  zone 
for  Springfield,  OH,  and  modifying  the 
Dayton  Wright-Patterson  AFB,  OH, 
control  zone  will  alleviate  pilot 
confusion.  Each  zone  will  have  their 
own  weather  reporting  and  hours  of 
operation. 

This  control  zone  split  will  have  no 
greater  effect  on  the  public  than  does 
the  existing  area.  The  airspace  required 
for  the  two  zones  is  actuaUy  a  reduction 
of  controlled  airspace.  The  existing  6- 
mile  radius  of  Springfield-Beckley 
Municipal  Airport  will  be  reduced  to  a 
5-mile  radius  and  the  southwest 
extension  from  the  radius  zone  will  be  6 
miles  instead  of  8.5  miles.  The 
Springfield,  OH,  control  zone  will  be 
effective  during  the  specific  dates  and 
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times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates 
and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory.  Dayton  Wright- 
Patterson  AFB.  OH.  dates  and  times 
remain  status  quo. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pohcies  and  Procedures  (44  FR 11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  Zones. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  ISlft 
Executive  Order  10854;  49  U.S.C  106(g)    • 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

S  71.171    [AnMndadl 

2.  Section  71.171  is  amended  as 
follows: 

Springfield.  OH  (New) 

Within  a  5-inile  radius  of  the  SpringTield- 
Beckley  Municipal  Airport  Springfield.  OH. 
(sg'SCZS'  N..  long.  as'SffZS'  W.);  and  within 
3.5  miles  each  side  of  the  055*  bearing  from 
the  airport  extending  from  the  5-mile  radius 
area  to  9.5  miles  northeast  and  within  2.5 
miles  each  side  of  the  241*  bearing  from  the 
airport,  extending  from  the  5-mile  radius  area 
to  6  miles  southwest  excluding  that  portion 
overlying  the  Dayton  Wright-Patterson  AFB, 
OH,  control  zone.  This  control  zone  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 


Airmen.  The  effective  dates  and  tunes  will 
thereafter  be  continuously  published  in  the 
Airport/FaciUty  Directory. 

3.  Section  71.171  is  amended  as 
follows: 
Dayton  Wri^t-Patterson  AFB,  OH  pteviaed] 

Within  a  5-mile  radius  of  Wright-Patterson 
AFB  (lat  39*49'34'  N.  long.  84*02'54'  W.). 

Issued  in  Des  Plaines.  Illinois  on  November 
7.1988. 

Teddy  W.  Burcham. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-26655  Filed  11-21-88:  8:45  am) 

BHXINQ  CODE  4«10-19-ll 


14  CFR  Part  71 

[Airspace  Dock«t  No.  8S-ASW-41] 

EstabNsttment  of  Transition  Area; 
Ruidoso,  NM 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  will 
establish  a  new  transition  area  at 
Ruidoso,  NM.  The  development  of  a  new 
standard  instrument  approach 
procedure  (SLAP)  to  the  Sierra  Blanca 
Regional  Airport,  utilizing  the  new 
Capitan  Nondirectional  Radio  Beacon 
(NDB),  has  made  this  amendment 
necessary.  The  intended  effect  of  this 
amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SLAP  to  the  airport. 
Coincident  with  this  action  is  the 
changing  of  the  status  of  the  Sierra 
Blanca  Regional  Airport  from  visual 
flight  rules  (VFR)  to  instrument  flight 
rules  (IFR). 

EFFECnVE  DATE:  0901  u.t.c.,  February  9, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT. 
Bruce  C  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  15, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
establishing  a  new  transition  area 
located  at  Ruidoso,  NM  (53  FR  33503). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 


that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handboolc  7400.6D.  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
establish  a  new  transition  area  at 
Ruidoso,  NM.  The  development  of  a  new 
SIAP  to  the  Sierra  Blanca  Regional 
Airport  utilizing  the  new  Capitan  NDB. 
has  necessitated  this  amendment  The 
intended  effect  of  this  amendment  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  this  new  SIAP. 
Coincident  with  this  action,  the  status  of 
the  Sierra  Blanca  Regional  Airport  will 
change  from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  tiierefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  Uiat  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.181    [AiiMfMtod] 

2.  Section  71.181  is  amended  as 
follows: 

Ruidoso,  NM  pMew] 

That  airspace  extending  upward  from  700 
feet  above  the  siu^ace  within  an  8.S-mile 


radius  of  the  Sierra  Blanca  Regional  Airport 
(latitude  38"27'42"  N..  longitude  105°31'31" 
W.). 

Issued  in  Forth  Worth,  TX.  on  November  7, 
1988. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-26959  Filed  11-21-88;  8:45  am) 

BILUNG  COOE  4S10-13-M 


14  CFR  Part  97 

[Docket  No.  25735;  Amdt  No.  13871 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 

dates:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference:  Approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 
1.  FAA  Public  Inquiry  Center  (APA- 


200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  nimiber  of  SIAPs.  their 
complex  natiire.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 


amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
malcing  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  tiie  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
'^  amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  November  11. 
1988. 

Robert  L.  Goodrich, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t  on  the  dates 
specified,  as  follows: 
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PART  97— {AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Autibority:  49  U.S.C  134a  1354(a).  1421.  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 

§§97.23,  97.25.  97.27,  97.29,  97.31.  97.33 
and  97.35  [Amended] 

By  amending:  §97.23  VOR.  VOR/DME, 
VOR  or  TACAN.  and  VOR/DME  or 
TACAN;  §  97.25  LOG,  LOC/DME,  LDA. 
LDA/DME.  SDF,  SDF/DME;  S  9727 
NDB,  NDB/DME;  S  97.29  ILS,  ILS/DME. 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
5  97.31  RADAR  SlAPs;  §  97.33  RNAV 
SIAPs;  and  S  97.35  COPTER  SIAPs, 
identified  as  follows: 

Effective  February  9.  1969 

Jamestown.  ND — Jamestown  Muni,  VOR 

RWY  13.  Amdt  7 
Jamestown,  ND — Jamestown  Muni.  VOR 

RWY  31.  Amdt.  8 
Jamestown,  ND — Jamestown  Muni.  LOC/ 

DME  BC  RWY  13,  Amdt.  7 
Jamestown,  ND — Jamestown  Muni,  NDB 

RWY  31.  Amdt.  6 
Jamestown,  ND — Jamestown  Muni,  ILS  RWY 

31,  Amdt.  7 
Lakeview.  OR— Lake  County,  NDB-A,  Amdt. 


Effective  January  12,  1989 

Orlando,  FU-Orlando  Executive.  VOR  RWY 

13.  Amdt.  14 
Orlando.  FL— Orlando  Executive,  LOC  BC 

RWY  25,  Amdt.  18 
Orlando,  FL— Orlando  Executive,  NDB  RWY 

7,  Amdt.  15 
Orlando,  Fl^-Orlando  Executive.  ILS  RWY  7. 

Amdt.  21 
Orlando.  FL— Orlando  Executive,  RADAR-1, 

Amdt.  24 
Alton/St.  Louis,  IL— St.  Louis  Regional.  VOR- 

A.  Amdt.  8 
Alton/St.  Louis,  IL— St.  Louis  Regional.  LOC 

BC  RWY  11,  Amdt.  6 
Alton/St.  Louis,  IL— St.  Louis  Regional,  NDB 

RWY  17.  Amdt.  10 
Alton/St.  Louis.  IL— St.  Louis  Regional.  NDB 

RWY  29,  Amdt.  9 
Alton/St.  Louis.  IL— St.  Louis  Regional.  ILS 

RWY  29,  Amdt.  9 
Peoria.  IL— Greater  Peoria.  VOR  or  TACAN 

RWY  13,  Amdt.  22 
Peoria.  II^-Greater  Peoria.  VOR/DME  or 

TACAN  RWY  31,  Amdt.  8 
Peoria,  IL— Greater  Peoria.  NDB  RWY  31, 

Amdt.  14 
Peoria,  IL— Greater  Peoria.  ILS  RWY  13, 

Amdt.  5 
Peoria,  IL— Greater  Peoria,  ILS  RWY  31. 

Amdt.  5 
Peoria,  IL— Greater  Peoria.  RNAV  RWY  4. 

Amdt.  6 
t^oria.  IL— Greater  Peoria.  RNAV  RWY  22. 

Amdt.  8 
Peoria.  U^-Greater  Peoria.  RADAR/l,  Amdt. 

11 
Newton.  lA— Newton  Muni,  VOR  RWY  13, 

Amdt.  7 


Newton,  LA— Newton  Muni,  VOR  RWY  31. 

Amdt.  7 
Newton,  lA— Newton  Muni,  RNAV  RWY  31. 

Amdt.  1  Cancelled 
Jennings,  LA— Jennings,  NDB  RWY  13.  Orig.. 

Cancelled 
Bar  Harbor.  ME— Hancock  County-Bar 

Harbor.  ILS  RWY  22.  Amdt.  3 
Holland.  Ml— Tulip  City.  VOR-A.  Amdt.  9 

Holland,  MI— Tulip  City,  RNAV  RWY  8, 

Amdt.  1 
Holland,  Ml— Tulip  City.  RNAV  RWY  26. 

Amdt.  4 
Albuquerque.  NM — Albuquerque  Intl.  NDB 

RWY  17.  Orig. 
East  Hampton.  NY— East  Hampton.  VOR-A. 

Amdt  9 
Athens/Albany,  OH — Ohio  University.  LOC 

RWY  25.  Amdt.  2 
Coshockton.  OH— Richard  Downing.  VOR-A. 

Amdt.  8 
Coshockton,  OH— Richard  Downing.  RNAV 

RWY  22.  Amdt.  2 
Bedford,  PA— Bedford.  VOR/DME-A,  Amdt. 


Effective  December  15. 1988 

Pago  Pago.  AS— Pago  Pago  Intl,  VOR/DME  or 

TACAN-B,  Amdt.  5 
Santa  Ana.  CA— John  Wayne  Airport- 
Orange  County.  LDA/DME  RWY  19R. 

Orig. 
Denver,  CO— Centennial.  ILS  RWY  35R, 

Amdt.  6 
Denver,  CO— Centennial.  RNAV  RWY  28. 

Amdt.  5 
Denver,  CO— Stapleton  Intl.  ILS  RWY  35R. 

Amdt.  12 
Gunnison.  CO — Gunnison  County.  VOR-A, 

Amdt.  6 
Paris.  IL— Edgar  County,  VOR/DME-A, 

Amdt.  5 
Paris,  IL— Edgar  County,  NDB  RWY  27. 

Amdt.  7 
Bellaire,  MI— Antrim  County.  VOR  RWY  2. 

Amdt.  1 
Bellaire,  MI— Antrim  County.  NDB  RWY  2. 

Amdtl 
Grand  Ledge.  MI— Abrams  Muni.  VOR-A. 

Amdt.  4 
Jefferson  City,  MO — Jefferson  City  Meml, 

LOC  RWY  30,  Amdt.  6,  Cancelled 
Jefferson  City,  MO— Jefferson  City  Meml.  ILS 

RWY  30,  Orig. 
Tonopah,  NV,  Tonopah— VOR-A.  Amdt.  3 
Oklahoma  City.  OK— Will  Rogers  World.  ILS 

RWY  35R,  Amdt.7 
Gallatin,  TN— Sumner  County  Regional.  NDB 

RWY  35.  Orig. 
Houston.  TX— William  P.  Hobby.  ILS  RWY 

30U  Orig. 
Blanding.  UT— Blanding  Muiii.  NDB  RWY  35, 

Amdt.  6 
Salt  Lake  City,  UT— Salt  Uke  City  Lntl.  ILS/ 

DME  RWY  16R.  Amdt.  4 
Martinsville.  VA— Blue  Ridge.  SDF  RWY  30, 

Amdt.l 
Bcckley,  WV — Raleigh  County  Memorial, 

VOR/DME  RWY  1.  Amdt.  2 

[FR  Doc.  88-26960  Filed  11-21-88:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

(Docket  No.  86F-0316) 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  revise  the 
temperature  limitation  set  for  uses  of 
vinylidene  chloride/methyl  acrylate 
copolymers  as  articles  or  components  of 
articles  in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  The  Dow 
Chemical  Co. 

DATES:  Effective  November  22, 1988; 
written  objections  and  requests  for  a 
hearing  by  December  22, 1988.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  of  certain  publications  at  21 
CFR  177.1990(c)(3)  effective  on 
November  22, 1988. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-472-5690. 

SUPPtfMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  August  19, 1986  (51  FR  29612),  FDA 
announced  that  a  petition  (FAP  6B3938) 
had  been  filed  by  The  Dow  Chemical 
Co.,  2040  Dow  Center,  Midland,  MI 
48640,  proposing  that  §  177.1990 
Vinylidene  chloride/methyl  acrylate 
copolymers  (21  CFR  177.1990)  be 
amended  to  provide  for  additional  safe 
uses  of  vinylidene  chloride/methyl 
acrylate  copolymers  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food.  The  petition 
specifically  requested  that  the 
temperature  limitation  set  for  use  of  the 
copolymers  be  raised  from  121  'C  (250 
•F)  to  135  'C  (275  T). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that 
S  177.1990(c)(3)  and  (e)  should  be 
amended  as  set  forth  below.  The  agency 
is  also  incorporating  by  reference  in 
§  177.1990(c)(3)  an  alternative  method  of 


analysis  for  residual  vinylidene  chloride 
and  residual  methyl  acrylate. 

In  accordance  with  9  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  docimients 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  22, 1988,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjecto  in  21  CFR  Part  177 

Food  additives.  Food  packaging, 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  177  is  amended 
as  follows: 


PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(8],  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s),  348):  21 
CFR  5.10  and  5.61. 

2.  Section  177.1990  is  amended  by 
revising  paragraphs  (c)(3)  and  (e)  to  read 
as  follows: 

§177.1990    VlnylidmM  Oiloride/mettiyl 
acrylate  copolymers. 

***** 

(c)  *  *  • 

(3)  Residual  vinylidene  chloride  and 
residual  methyl  acrylate  in  the 
copolymer  in  the  form  in  which  it  will 
contact  food  (imsupported  film,  barrier 
layer,  or  as  a  copolymer  for  blending) 
will  not  exceed  10  parts  per  million  and 
5  parts  per  million,  respectively,  as 
determined  by  either  a  gas 
chromatographic  method  titled 
"Determination  of  Residual  Vinylidene 
Chloride  and  Methyl  Acrylate  in 
Vinylidene  Chloride/Methyl  Acrylate 
Copolymer  Resins  and  Films,"  or, 
alternatively,  "Residual  Methyl  Acrylate 
and  Vinylidene  Chloride  Monomers  in 
Saran  MA/VDC  Resins  and  Pellets  by 
Headspace  Gas  Chromatography," 
dated  March  3, 1986,  which  are 
incorporatefl  by  reference  in  accordance 
with  5  U.S.C.  552(a).  Copies  are 
available  from  the  Division  of  Food  and 
Color  Additives,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington, 
DC  20408. 
***** 

(e)  Conditions  of  use.  The  copolymers 
may  be  safely  used  as  articles  or 
components  of  articles  intended  for  use 
in  producing,  manufacturing,  processing, 
preparing,  treating,  packaging, 
transporting,  or  holding  food,  including 
processing  of  packaged  food  at 
temperatures  not  to  exceed  135  "C  (275 
•F). 


Dated:  November  16. 1988. 
Fred  R.  Shank, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-26990  Filed  ll-21-«e;  8:45  am] 

BILUNG  COOe  41«0-01-M 

21  CFR  Part  178 
[Docket  No.  86F-0375I 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers 

AOENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  vinyhdene  chloride/ 
methyl  acrylate  copolymers  as  a  food 
contact  siu^ace  in  padcaging  systems 
employing  hydrogen  peroxide  as  a 
sterilizing  agent.  This  action  is  in 
response  to  a  petition  filed  by  The  Dow 
Chemical  Co. 

DATES:  Ei^ective  November  22, 1988; 
written  objections  and  requests  for  a 
hearing  by  December  22, 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-355),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  October  2. 1986  (51  FR  35287),  FDA 
announced  that  a  food  additive  petition 
(FAP  6B3953)  had  been  filed  by  The 
Dow  Chemical  Co..  Midland.  MI  48674. 
proposing  that  S  178.1005  Hydrogen 
peroxide  solution  (21  CFR  178.1005)  be 
amended  to  provide  for  the  safe  use  of 
hydrogen  peroxide  as  a  sterilanf  for 
food  packaging  materials  composed  of 
vinylidene  chloride/methyl  acrylate 
copolymers  complying  with  §  177.1990 
Vinylidene  chloride /methyl  acrylate 
copolymers  (21  CFR  177.1990). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in 
§  178.1005(e)(1). 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relird  upon  in 
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reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environmental,  and  that 
an  environmental  impact  statement  is 
not  required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  22, 1988.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
ntunbered  objection  shall  specify  with 
particularly  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  hearing  of  this 
document  Any  objections  received  in 
response  to  the  regxilation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  SubjecU  in  21  CFR  Part  178 

Food  additives.  Food  packaging, 
Sanitizers. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutntion.  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
AOOmVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Autiiority:  Sees.  201(s),  409,  72  Stat  1784- 
1788  as  amended  (21  U.S.a  321(8),  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.1005  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

9  178.1005    Hydrogen  paroxld*  solution. 


(e)  •  *  * 

(1)  Hydrogen  peroxide  solution 
identified  in  and  complying  with  the 
specifications  in  this  section  may  be 
used  by  itself  or  in  combination  with 
other  processes  to  treat  food-contact 
surfaces  to  attain  conunercial  sterility  at 
least  equivalent  to  that  attainable  by 
thermal  processing  for  metal  containers 
as  provided  for  in  Part  113  of  this 
chapter.  Food-contact  surfaces  include 
the  following: 


Substances 

Limitations 

Comptying    with    $177.1310 

copolymefs. 

of  ttw  chapter. 

Ethylene-meltiyl 

Convlyino    «Mth    9177.1340 

acrylate  copoiytner 

o(  this  chapter. 

resms. 

Ethytene-wirryl 

Complying    with    {177.1350 

acetate 

o(  this  chapter. 

copotymers. 

lonomeric  restns 

ConY>lying    with    $177.1330 

ot  this  ctiapter. 

Olefin  potymefs 

Complying    with    f  177.1520 

o«  this  chapter. 

PolyettHene- 

Complying    with    8177.1630 

terepnthalate 

0*  this  chapter  (excluding 

potymers. 

polymers      descnbed      in 

J  177.1630(c))      of      this 

chapter. 

Potystryrene  and 

Co^^)^flng    with    {177.1640 

aibber-modified 

aH  this  chapter. 

polystyrene 

potymers. 

Vinytidene  cNoride/ 

Complying    with    $177.1990 

methy)  acrylate 

o(  ttiis  chapter. 

copotymers. 

Dated:  November  14. 1988. 

Richaid  |.  Rook, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-26988  Filed  11-21-88:  8:45  amj 
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DEPARTMENT  OF  JUSTICE 
Parole  Commisalon 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervieing  Federal  Prlaonere 

agency:  United  States  Parole 
Commissior.,  Justice. 

action:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
is  issuing  a  rule  which  interprets  18 
U.S.C.  4210(b)(2)  as  requiring  the 
automatic  forfeitiu'e  of  all  time  on  parole 
when  the  Commission  revokes  parole 
and  the  parolee  has  sustained  a 
conviction  for  any  crime  punishable  by 
imprisonment.  The  purpose  of  this 
interpretation  is  to  resolve  a  doubt 
recently  raised  by  a  federal  appellate 
court  as  to  whether  forfeiture  of  "street 
time"  is  discretionary  with  the 
Commission,  or  whether  it  is  a  non- 
discretionary  penalty  imposed  by  law. 

EFFECTIVE  DATE:  December  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  G.  McLeod,  Attorney,  U.S.  Parole 
Commission,  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland.  Telephone 
(301)  492-5959. 

SUPPLEMENTARY  INFORMATION:  Prior  tO 
1976,  federal  law  prohibited  any  of  the 
time  a  parolee  spent  on  parole  to  be 
credited  toward  his  sentence,  if  his 
parole  were  revoked  for  any  reason.  18 
U.S.C.  4205  (19*8).  In  1976,  Congress 
revised  this  penalty  at  18  U.S.C.  4210(b) 
to  limit  automatic  forfeiture  of  "street 
time"  to  situations  where  the  parolee 
has  sustained  a  new  conviction  for  a 
crime  committed  while  on  parole,  if  that 
crime  is  punishable  by  imprisonment 
detention,  or  incarceration  in  any  penal 
facility. 

Forfeiture  of  street  time  was  made 
discretionary  in  the  case  of  absconders 
from  supervision,  in  18  U.S.C.  4210(c). 
But  the  Commission  was  not  given  the 
option  to  forgo  forfeiture  in  the  case  of  a 
new  conviction  under  section  4210(b)(2). 
The  only  decision  that  statute  leaves  to 
be  made  by  the  Conunission  is  whether 
"all  or  any  part  of  the  tmexpired  term 
being  served  at  the  time  of  parole"  shall 
be  concurrent  with,  or  consecutive  to, 
any  new  sentence.  This  language,  by 
definition,  presupposes  no  credit  for  the 
time  served  after  the  date  of  release  on 
parole. 

This  view  was  accepted  in  Harris  v. 
Day,  649  F.2d  755,  760  (10th  Cir.  1981), 
holding  that  "the  parolee  who  has  been 
convicted  of  a  new  crime  automatically 
forfeits  the  time  spent  on  parole." 


However,  in  Boniface  v.  Carlson,  856 
F.2d  (9th  Cir.  1988).  another  appellate 
court  assumed,  but  did  not  hold,  that 
"forfeiture  is  not  automatic  or  certain 
but  is  discretionary  with  the 
Commission."  The  Commission  believes 
that  this  asstunption  is  in  error,  and  that 
Harris  v.  Day,  supra,  is  the  correct 
interpretation  of  the  law. 

Therefore,  the  U.S.  Parole  Commission 
has  tmanimously  voted  to  promulgate  a 
formal  interpretation  of  its  enabling 
statute. 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Probation  and  Parole. 
Prisoners. 

28  CFR  Part  2  is  amended  as  follows: 

PART  2— {AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.&C  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  2.52(c)(2)  is  revised  to  read 
as  follows: 

§  2.52    Revocation  doclsiona. 

•        •        •        •        * 

(c)  *  •  • 

(2)  It  is  the  Commission's 
interpretation  of  18  U.S.C.  4210(b)(2) 
that  if  a  parolee  has  been  convicted  of  a 
new  offense  conunitted  subsequent  to 
his  release  on  parole,  which  is 
punishable  by  any  term  of 
imprisonment  detention,  or 
incarceration  in  any  penal  facility, 
forfeiture  of  time  from  the  date  of  such 
release  to  the  date  of  execution  of  the 
warrant  is  an  automatic  statutory 
penalty,  and  such  time  shall  not  be 
credited  to  the  service  of  the  sentence. 
An  actual  term  of  confinement  or 
imprisonment  need  not  have  been 
imposed  for  such  conviction;  it  suffices 
that  the  statute  under  which  the  parolee 
was  convicted  permits  the  trial  court  to 
impose  any  term  of  confinement  or 
imprisonment  in  any  penal  facility.  If 
such  conviction  occiuv  subsequent  to  a 
revocation  hearing  the  Commission  may 
reopen  the  case  and  schedule  a  further 
hearing  relative  to  time  forfeiture  and 
such  fiu-ther  disposition  as  may  be 
appropriate.  However,  in  no  event  shall 
the  violator  term  imposed  under  this 
subsection,  taken  together  with  the  time 
served  before  release,  exceed  the  total 
length  of  the  original  sentence. 


Issued  at  Chevy  Chase,  Maiyland, 
November  1.  ig8& 

Benjamin  F.  Baar, 

Chairman,  U.S.  Parole  Commission. 

(FR  Doc  88-28850  Filed  11-21-68:  &-45  am] 

nUJNO  CODE  44HM)1-M 


28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prtsoners; 
Regional  Office  FHe  Disdoeure 

AGENCY:  United  States  Parole 
Commission,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Parole  Commission  is 
making  a  procedural  revision  to  its  rule 
at  28  CFR  2.56  entiUed  "Disclosure  of 
Parole  Commission  Regional  Office 
File",  with  regard  to  the  handling  of 
Bureau  of  Prisons'  doctunents  found  in 
Parole  Commission  files.  The 
Commission  will  now  provide  for  the 
referral  of  any  Bureau  of  Prisons  (BOP) 
documents  in  a  parole  file  to  the  Bureau 
for  disclosure  processing  when  the 
requester  indicates  that  he  wants  copies 
of  BOP  documents  found  in  his  parole 
file.  This  change  is  intended  to  make  the 
Commission's  disclosure  procedures 
conform  with  the  departmental 
regulation  governing  referral  of 
documents. 

EFFECTn^E  DATE:  December  22. 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  G.  McLeod.  Attorney,  U.S.  Parole 
Commission,  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland.  Telephone 
(301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  At 

present,  when  there  are  Bureau  of 
Prisons'  documenta  in  a  parole  file  that 
fall  within  the  scope  of  an  inmate  or 
parolee's  disclosure  request  the 
Commission  refers  the  requester  to  the 
Bureau  of  Prisons  for  copies  of  these 
documents. 

In  order  to  be  more  responsive  to 
inmate  and  parolee  disclosure  requests 
and  to  conform  with  a  departmental 
regulation  found  at  28  CFR  16.4(c) 
concerning  referral  of  documents,  the 
Parole  Commission  is  amending  its 
disclosure  regulation  to  provide  for  the 
referral  of  any  Bureau  of  Prisons 
documents  in  a  parole  file  to  the  Bureau 
of  Prisons  in  those  instances  where  the 
requestor  indicates  that  he  wants  copies 
of  any  BOP  document  in  his  parole  file. 

This  procedural  change  will  be 
implemented  by  written  notice  to  the 
requestor  that  his  parole  file  contains 
Bureau  of  Prisons  documents.  The 
requestor  will  be  asked  to  inform  the 
Commission  if  he  wants  the  Biu^au  of 
Prisons  documents  in  his  parole  file 


processed.  If  so  requested,  the 
Commission  would  then  copy  and  refer 
to  the  Biu^au  of  Prisons  any  documents 
that  originated  with  that  agency  for 
disclosure  processing  and  a  direct 
response  to  the  requestor. 

Biu^au  of  Prisons  documents  found  in 
a  parole  file  are  duplicates  of  doctunents 
found  in  an  institutional  (BOP)  file. 
Many  inmate  and  parolee  requestors 
simultaneously  submit  disclosure 
requests  to  the  Bureau  of  Prisons  and 
the  Parole  Commission.  Since  the  inmate 
has  access  to  the  reviewable  disclosure 
section  of  his  institutional  file  at  his 
place  of  incarceration,  requests  for 
disclosiu^  submitted  to  the  BOP  by 
inmates  are  generally  processed  before 
a  request  that  is  simultaneously 
submitted  to  the  Parole  Commission. 
Thus,  any  BOP  documents  in  a  Parole 
Commission  file  may  have  already  been 
processed  and  released  to  the  requestor 
by  the  Bureau  of  Prisons  by  the  time  the 
Conunission  processes  a  pending 
disclosure  request  This  may  result  in 
the  inmate  paying  reproduction  costs 
twice  for  the  same  documents. 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procediu-e.  Probation  and  parole. 
Prisoners. 

28  CFR  Part  2  is  amended  as  follows: 
PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(aKl)  and 
4204(a)(6). 

2.  28  CFR  2.56(b)  is  revised  to  read  as 
follows: 

§2.56    DiackMur*  of  Parol*  Commisston 
regional  office  fS*. 


(b)  Scope  of  disclosure.  Disclosure 
under  this  section  shall  extend  to 
Commission  documents  concerning  the 
prisoner  or  parolee  making  the  request 
Dociunents  which  are  contained  in  the 
regional  file  and  which  are  prepared  by 
agencies  other  than  the  Conunission 
which  are  also  subject  to  the  provisions 
of  the  Freedom  of  Information  Act  shall 
be  referred  to  the  appropriate  agency  for 
a  response  pursuant  to  its  regulations, 
unless  the  document  has  previously 
been  prepared  for  disclosure  pursuant  to 
§  2.55,  or  is  fully  disclosable  on  its  face, 
or  has  been  prepared  by  the  Bureau  of 
Prisons.  Any  Bureau  of  Prisons 
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documents  in  a  parole  file  are  duplicates 
of  records  in  the  inmate's  institutional 
file.  Before  referring  these  documents  to 
the  Bureau  of  Prisons  (BOP),  the 
Commission  will  ask  the  requestor 
whether  he  also  wants  the  BOP 
documents  in  his  parole  file  processed. 

Dated:  November  1, 1988. 
Benjamin  F.  Baer. 

Chairman.  U.S.  Parole  Comirission. 

[FR  Doc.  88-26848  Filed  H-21-88;  8:45  am) 

BILUNQ  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-225-D] 

Occupational  Exposure  to 
Formaldehyde;  Start-Up  Date 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Final  rule;  extension  of  start-up 
date. 

SUMMARY:  On  December  4, 1987.  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  in  the 
Federal  Register  a  final  rule  regulating 
occupational  exposure  to  formaldehyde 
(29  CFR  1910.1048.  52  FR  48168).  On 
February  2, 1988.  the  Office  of 
Management  and  Budget  (OMB).  in 
accordance  with  its  authority  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  5  CFR  Part  1320. 
approved  the  information  collection 
requirements  contained  in  the  final  rule 
with  the  exception  of  those  contained  in 
paragraphs  (m)(l)(i)  through  (m)(4)(ii), 
and  on  October  7. 1988.  OMB  approved 
paragraph  (m)(l)(i)  for  one  year  and 
paragraphs  (ra)(l){ii)-(m)(4)(ii)  for  three 
years. 

On  November  8. 1988.  OSHA 
announced  that  it  intended  to  provide  a 
sixty-day  start-up  period  from  the  date 
of  OMB's  approval  until  December  6, 
1988.  before  it  would  begin  enforcing  the 
newly  approved  hazard  communication 
provisions.  53  FR  45080.  OSHA  also 
announced  that  it  would  use  the  period 
November  8  through  November  29  to 
collect  additional  comment  concerning 
matters  raised  in  an  application  for  an 
administrative  stay  of  the  labeling 
requirement  filed  by  the  Formaldehyde 
Institute  and  others.  Specifically,  OSHA 
sought  comment  concerning  the 
appropriateness  of  the  labeling 
requirement  and  the  feasibility  of 
measuring  formaldehyde  emissions  at 
the  0.1  ppm  level,  and  whether  the 


Agency  should  undertake  additional 
rulemaking  to  reconsider  the  labeling 
requirement  in  paragraph  (m)(l)(i) 
through  (m)(4)(ii).  The  Agency  set 
November  29. 1988.  as  the  closing  date 
for  comments  in  order  to  complete  its 
consideration  of  the  Formaldehyde 
Institute's  application  for  an 
administrative  stay  by  the  December  6 
effective  date. 

This  notice  further  extends  the  start- 
up date  for  compliance  with  the  newly 
approved  hazard  communication 
provisions  to  December  20. 1988.  The 
extension  is  necessary  to  permit  judicial 
consideration  of  a  motion  filed  by  the 
Formaldehyde  Institute  on  November  10, 
1988,  seeking  a  court-ordered  stay  of  the 
cancer  labeling  requirements  of  the 
standard. 

EFFECTIVE  DATE:  December  20. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Foster.  Occupational  Safety 
and  Health  Administration.  Office  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor.  Room  N-3647,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA  is 
extending  the  start-up  date  for  the 
hazard  communication  requirements  at 
paragraphs  (m)(l)(i)  through  (m)(4)(ii)  of 
29  CFR  1910.1048  in  order  to  afford  the 
United  Staes  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  a 
meaningful  opportimity  to  act  on  the 
Formaldehyde  Institute's  November  10 
motion  for  a  judicial  stay,  if  such  action 
is  necessary.  See,  UA  W,  et  al.  v.  John  A. 
Pendergrass,  DC  Cir.  No.  87-1743. 

The  Formaldehyde  Institute's  motion 
for  a  judicial  stay  of  the  cancer  labeling 
provisions  challenges  both  their  efficacy 
and  feasibility.  This  is  also  the 
substance  of  the  Institute's  application 
for  an  administrative  stay.  OSHA  is 
now  in  the  process  of  receiving 
additional  comment  on  the  feasibility 
and  efficacy  of  that  provision.  The 
Agency  will  complete  its  consideration 
of  those  comments  and  announce  its 
decision  concerning  the  Institute's 
petition  by  December  6, 1988.  It  would 
be  wasteful  and  confusing  for  the 
Agency,  in  the  context  of  a  response  to 
the  Institute's  motion,  to  set  before  the 
court  views  concerning  the  previously- 
developed  record  while  at  the  same  time 
collecting  further  evidence  that  could 
affect  the  Agency's  assessment  of  the 
need  for  a  stay.  Moreover,  the  Institute's 
motion  for  a  judicial  stay  could  be 
rendered  moot,  in  whole  or  in  part,  by 
the  Agency's  December  6  ruling  on  the 
application  for  an  administrative  stay. 


Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4(b),  6(b).  and  8(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593. 1597. 1599:  29  U.S.C. 
653,  655,  657),  Secretary  of  Labor's  Order 
No.  9-83  (48  FR  35736)  and  29  CFR  Part 
1911. 

List  of  Subjects  in  29  CFR  Part  1910 

Formaldehyde,  Occupational  Safety 
and  Health,  Chemicals,  Cancer,  Health, 
Risk  assessment. 

Signed  at  Washington.  DC  this  17th  day  of 
November  1988. 
lohn  A.  Pendergrass, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[FR  Doc.  88-26992  Filed  11-21-88;  8:45  am) 

BILUNG  CODE  4S10-2ft-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3475-11 

Approval  and  Promulgation  of 
Implementation  Plans;  Oregon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule.     

SUMMARY:  By  this  Notice,  EPA  is 
approving  amendments  to  the  State  of 
Oregon  visibility  protection  program, 
submitted  by  the  Oregon  Department  of 
Environmental  Quality  (ODEQ)  on 
March  3, 1987,  as  a  revision  to  the 
Oregon  state  implementation  plan  (SIP). 
These  amendments  were  submitted  to 
satisfy  the  requirements  of  section  169A 
(Visibility  Protection)  of  the  Clean  Air 
Act  (hereinafter  referred  to  as  the  Act). 
EFFECTIVE  DATE:  December  22, 1988. 
ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Air  Programs  Branch  (lOA-87-10), 
Environmental  Protection  Agency, 
1200  Sixth  Avenue,  AT-092,  Seattle, 
Washington  98101. 
State  of  Oregon,  Department  of 
Environmental  Quality,  811  Southwi.st 
Sixth  Avenue,  Portland,  OR  97204. 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20160 


FOR  FURTHER  INFORMATION  CONTACT 
David  C  Bray.  Air  Programs  Branch. 
Environmental  Protection  Agency.  1200 
Sixth  Avenue,  AT-0g2,  Seattle, 
Washington  98101,  Telephone:  (206)  442- 
4253,  FTS:  399-4253. 

SUPPUEMENTARV  INFORMATION: 
I.  Background 

Section  169A  of  the  Act  requires 
visibility  protection  for  mandatory  Class 
I  federal  areas  where  EPA  has 
determined  visibility  ia  an  important 
value.  On  December  2. 1980,  EPA 
promulgated  the  required  visibility 
regulations  at  45  FR  80084,  codified  at  40 
CFR  51.300  et  seq. 

On  April  10, 1986  (51  FR  12323).  EPA 
approved  certain  provisions  of  the 
Oregon  Administrative  Rules  (OAR)  as 
a  revision  to  the  Oregon  state 
implementation  plan  (SIP)  in  order  to 
implement  visibility  monitoring  and 
visibility  new  source  review  provisions 
as  required  by  section  169A  of  the  Act 
and  40  CFR  51.305  and  40  CFR  51.307  of 
EPA  regulations,  respectively. 
Specifically,  EPA  approved  OAR, 
Chapter  340.  Division  20,  section  047, 
subsection  5.2  "Visibility  Protection  Plan 
for  Class  I  Areas"  (relating  to  visibility 
monitoring  and  new  source  review)  and 
OAR,  Chapter  340.  Division  20.  sections 
225;  230(1)  (e)  and  (f);  245  (3).  (5).  and  (7); 
and  276  (relating  to  visibility  new  source 
review),  as  meeting  the  requirements  of 
40  CFR  Part  51.  Subpart  P  "Protection  of 
Visibility"  relating  to  visibility 
monitoring  and  new  source  review. 

On  March  3, 1987.  the  State  of  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  submitted  amendments  to  the 
Oregon  visibility  protection  plan  as  a 
revision  to  the  Oregon  SIP  in  order  to 
implement  the  remaining  provisions  of 
40  CFR  Part  51.  Subpart  P  "Protection  of 
Visibility."  These  amendments  included 
completely  revised  OAR  340-20-047. 
§  5.2  "Visibility  Protection  Plan  for 
Class  I  Areas."  OAR  629-43-043  "Smoke 
Management  Plan,"  and  Oregon 
Department  of  Forestry/Oregon 
Department  of  Environmental  Quality 
Interagency  Directive  1-4-1-601 
"Operational  Guidance  for  the  Oregon 
Smoke  Management  ProgranL" 

EPA  reviewed  these  amendments  to 
the  Oregon  visibility  protection  plan  and 
found  that  the  revised  provisions  met 
the  criteria  for  visibility  protection  as 
promulgated  by  EPA  in  40  CFR  Part  51. 
Subpart  P.  EPA  therefore  proposed  to 
approve  these  amendments  as  a  revision 
to  the  Oregon  SEP  on  June  22, 1988  (53 
FR  23418). 

On  lune  22. 1988  (53  FR  23418),  EPA 
provided  a  30  day  public  comment 


period  on  this  proposed  approval.  No 
comments  were  received. 

II.  Summary  of  Action 

EPA  is  today  approving  amendments 
to  the  Oregon  visibility  protection 
program  as  a  revision  to  the  Oregon  SIP. 
Specifically,  EPA  is  approving  the 
revised  OAR  340-20-047.  §  5.2 
"Visibility  Protection  Plan  for  Class  I 
Areas."  the  revised  OAR  629-43-043 
"Smoke  Management  Plan."  and  the 
revised  Directive  1-4-601  "Operational 
Guidance  for  the  Oregon  Smoke 
Management  Program." 

m.  Administiative  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  1  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23. 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  to  enforce  its 
requirements  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Date:  October  28. 1988. 
Lee  M.  Thomas, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  state  of 
Oregon  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— [AMENDED] 

Subpart  MM— Oregon 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(83)  to  read  as 
follows: 

9  5Z1970    Identification  of  plaa 

***** 

(c)  •  *  * 


(83)  On  March  3. 1987  the  Director  of 
the  Department  of  Environmental 
Quality  submitted  amendments  to  the 
Oregon  visibility  protection  program  as 
a  revisions  to  the  Oregon  state 
implementation  plan,  specifically  OAR 
340-20-047.  section  5.2  "VisibUity 
Protection  Plan  for  Class  I  Areas."  OAR 
629-43-043  "Smoke  Management  Plan," 
and  Directive  1-4-1-601  "Operational 
Guidance  for  the  Oregon  Smoke 
Management  Program." 

(i)  Incorporation  by  reference. 

(A)  Two  letters  dated  March  3. 1987 
from  the  Director  of  the  Department  of 
Environmental  Quality  to  EPA  Region  10 
establishing  the  effective  dates  for 
Oregon  Administrative  Rules  referenced 
in  paragraphs  (c)(83)(i)  (B).  (C).  and  (D) 
of  this  section. 

(B)  Oregon  Administrative  Rule, 
Chapter  340,  Division  20,  section  047, 
section  5.2  "Visibility  Protection  Plan  for 
Class  I  Areas"  as  adopted  by  the 
Environmental  Quality  Commission  on 
October  24. 1986. 

(C)  Oregon  Administrative  Rule. 
Chapter  629.  Division  43,  section  043 
"Smoke  Management  Plan"  as  adopted 
by  the  Environmental  Quality 
Commission  on  December  12, 1986. 

(D)  Directive  1-4-1-601  "Operational 
Guidance  for  the  Oregon  Smoke 
Management  Program"  as  adopted  by  ■ 
the  Environmental  Quality  Commission 
on  December  12. 1986. 

(FR  Doc.  88-26054  Filed  11-21-88;  8:45  am) 

NLUNG  CODE  SSSO-SO-il 


40  CFR  Part  52 

[FRL-346S-4] 

Approval  and  Promulgation  of 
Implementation  Plan  for  the  State  of 
Texas;  Good  Engineering  Practice- 
Stack  Height  Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  This  Federal  Register  notice 
approves  Texas  Air  Control  Board 
Regulation  VL  S  116.3(a)(14),  for  Good 
Engineering  Practice-Stack  Height  (GEP- 
SH)  and  Dispersion  Techniques. 
Although  the  EPA  generally  approves 
the  Texas  stack  height  rules  on  the 
grounds  that  the  State  satisfies  the 
requirements  of  40  CFR  Part  51.  the  EPA 
also  provides  notice  that  this  action  may 
be  subject  to  modification  when  EPA 
completes  rulemaking  to  respond  to  the 
decision  in  NRDC  v.  Thomas.  838  F.  2d 
1224  (D.C.  Cir.  1988).  This  GEP-SH 
Regulation.  S  116.3(a)(14).  enables  the 
State  to  ensure  that  the  degree  of  J 
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emission  limitation  required  for  the 
control  of  any  air  pollutant  under  its  SIP 
is  not  affected  by  that  portion  of  any 
stack  height  which  exceeds  GEP  or  by 
any  other  dispersion  technique. 

Today's  notice  is  published  to  advise 
the  public  that  EPA  is  approving  the 
Texas  State  GEP-SH  regulations.  The 
rationale  for  this  approval  is  contained 
in  this  notice  and  further  documented  in 
the  Technical  Support  Document. 
DATE:  This  action  will  be  effective  on 
January  23. 1989.  imless  notice  is 
received  w-thin  30  days  that  adverse  or 
critical  comments  will  be  submitted. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  EPA's  Technical  Support 
Document  along  with  other  information 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  before 
the  visiting  day. 

SIP  New  Source  Section.  Air  Programs 
Branch.  Air.  Pesticides  and  Toxics 
Division.  Environmental  Protection 
Agency.  Region  6, 1445  Ross  Avenue. 
Dallas.  Texas  75202.  Telephone:  (214) 
655-7214. 
Texas  Air  Control  Board.  6330  Highway 
290  East.  Austin.  Texas  78723. 
Telephone:  (512)  451-5711. 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  J.  Behnam.  P.E.;  SIP  New  Source 
Section.  Air  Programs  Branch. 
Enviromnental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202.  telephone  (214)  655-7214. 
SUPPLEMENTARY  INFORMATION:  Section 
123  of  the  Clean  Air  Act.  amended 
August  1977.  regulates  the  maimer  in 
which  techniques  for  dispersion  of 
pollutants  from  a  source  may  be 
considered  in  setting  emission 
limitations.  Specifically,  section  123 
requires  that  the  degree  of  emission 
limitation  shall  not  be  affected  by  the 
portion  of  a  stack  which  exceeds  GEP  or 
by  "any  other  dispersion  technique." 

To  fulfill  the  requirements  of  the  Act. 
the  EPA  Administrator  initially 
promulgated  GEP-SH  regulations  on 
February  8, 1982,  (47  FR  5864)  by  limiting 
stack  height  credits  and  other  dispersion 
techniques.  Portions  of  these  regulations 
were  successfully  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
(see  Sierra  Club  v.  EPA,  719  F.2d  436 
(D.C.  Cir.  1983)).  As  the  result  of  this 
coiui  settlement,  the  EPA  published  the 
revisions  to  these  regulations  in  the 
Federal  Register  notice  of  July  8. 1985. 
(50  FR  27892). 


Pursuant  to  section  406(d)(2)  of  the 
Clean  Air  Act  Amendments  of  1977.  the 
EPA  has  required  that  all  States  (1) 
review  and  revise,  as  necessary,  their 
SIPs  to  include  provisions  that  limit 
stack  height  credits  and  dispersion 
techniques  in  accordance  with  the  EPA's 
July  8. 1985.  revised  regulations  and  (2) 
review  all  existing  emission  limitations 
to  determine  whether  any  of  these 
limitations  have  been  affected  by 
impermissible  stack  height  credits  above 
GEP  or  by  any  other  dispersion 
techniques.  For  any  limitations  that 
have  been  so  affected.  States  have  been 
required  to  prepare  revised  limitations 
consistent  with  their  revised  SIPs.  This 
approval  concerns  only  the  first  of  these 
requirements.  The  EPA  is  reviewing  the 
emission  limitations  of  the  existing 
sources  by  using  the  criteria  provided  in 
the  Federal  Register  notice  of  July  8. 
1985.  The  EPA  will  publish  the  results  of 
this  review  and  revision,  if  any.  to 
emission  limitations  of  the  affected 
sources  under  a  separate  notice. 

State  Submission 

On  October  26. 1987.  the  Governor  of 
Texas  submitted  a  copy  of  the  Texas 
GEP-SH.  Air  Control  Board  Regulation 
VI.  S  116.3(a)(14).  adopted  by  the  Texas 
Air  Control  Board  (TACB)  on  July  17. 
1987.  as  a  SIP  revision  along  with  the 
State's  other  supporting  documents. 
TACB  Regulation  VI.  S  116.3(a)(14). 
incorporates  by  reference  the  Federal 
regulations  found  in  40  CFR  51.100  (hh)- 
(kk)  and  as  amended  by  the  Federal 
Register  noUce  of  July  8. 1985  (50  FR 
27892).  In  addition.  Texaa  Incorporated 
the  Federal  regulatory  definitions  for 
"owner  or  operator"  (40  CFR  51.100(f)). 
"emission  limitation  and  emission 
standards"  (40  CFR  51.100(z)).  "Stack" 
(40  CFR  51.100(ff)).  and  "a  stack  in 
existence"  (40  CFR  51.100(gg)).  The  State 
meets  the  requirements  of  Federal  New 
Source  program  by  incorporating  40  CFR 
51.118  (a}-(b)  and  40  CFR  51.164  for 
implementation  and  enforcement  of  the 
GEP-SH  provisions  in  reviewing  the 
New  Soiu-ce  applications.  All  of  the 
provisions  adopted  and  incorporated 
under  S  116.3(a)(14)  are  applicable  to  the 
owners  or  operators  of  proposed  new 
facilities  or  modification  of  existing 
facilities  in  the  State  of  Texas.  The 
Governor's  submission  of  October  26. 
1987.  included  revisions  to  other 
sections  of  Regulation  VI;  however, 
today's  notice  only  approves 
§  116.3(a)(14).  provisions  for  stack  height 
regulations.  The  EPA  will  publish  its 
action  on  the  remaining  sections  of  this 
regulation  at  a  later  date. 


Final  Action 

The  EPA  has  reviewed  the  State's 
submittal  and  determined  that  the  State 
regulations  and  procedures  adequately 
meet  the  requirements  of  the  Federal 
stack  height  and  dispersion  technique 
regulations,  and  thus  the  State 
regulations  are  in  conformance  with 
section  123  of  the  Clean  Air  Act. 
Therefore,  the  EPA  is  approving  TACB 
Regulation  VI.  §  116.3(a)(14).  as  a 
revision  to  the  Texas  SIP. 

In  the  interim,  the  EPA's  stack  height 
regulations  were  challenged  in  NRDC  v. 
Thomas,  838  F  .2d  1224  (D.C.  Cir.  1988). 
On  January  22. 1988.  the  U.S.  Appeals 
Court  for  the  D.C.  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part,  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  provisions  are: 
(1)  Grandfathering  pre-October  11. 1983. 
within-formula  stack  height  increases 
from  demonstration  requirements  (40 
CFR  51.100(kk)(2));  (2)  Dispersion  credit 
for  sources  originally  designed  and 
constructed  with  merged  or  multifiue 
stacks  (40  CFR  51.100(h)(2)(ii)(A));  and 
(3)  Grandfathering  pre-1979  use  of  the 
refined  H  +  1.5L  formula  (40  CFR 
51.100(ii)(2)). 

Although  the  EPA  generally  approves 
Texas  stack  height  rules  on  the  grounds 
that  the  State  satisfies  the  requirements 
of  40  CFR  Part  51.  the  EPA  also  provides 
notice  that  this  action  may  be  subject  to 
modification  when  EPA  completes 
rulemaking  to  respond  to  the  decision  in 
NRDC  v.  Thomas.  838  F  .2d  1224  (D.C. 
Cir.  1988).  If  the  EPA's  response  to  the 
NRDC  remand  modifies  the  July  8, 1985 
regulations,  the  EPA  will  notify  the  State 
of  Texas  that  its  rules  must  be  changed 
to  comport  with  the  EPA's  modified 
requirements.  This  may  result  in  revised 
emissions  limitations  or  may  affect  other 
actions  taken  by  the  State  of  Texas  and 
source  owners  or  operators. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  publication 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  aimouncing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  pubhc  is  advised  that  this 


action  will  be  effective  on  January  23. 
1989. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23. 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2)). 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Incorporation  by  reference  of  the 
Texas  State  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Incorporation  by  reference.  Particulate 
matter.  Carbon  monoxide, 
Hydrocarbons. 

Date:  Octot>er  12, 1988. 
Lee  M.  Thomaa, 

Administrator. 

Title  40,  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— [AMENDED] 

Subpart  SS— Texas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

952.2270    Identification  plan. 

«  *  *  *  * 

(c)  *  •  • 

(62)  Revision  to  the  Texas  State 
Implementation  Plan  for  Good 
Engineering  Practice — Stack  Height 
regulations,  Texas  Air  Control  Board 
Regulation  VL  S  lie.3(a)(14),  as  adopted 
by  the  Texas  Air  Control  Board  on  July 
17, 1987,  were  submitted  by  the 
Governor  of  Texas  on  October  28, 1987. 
This  revision  included  definitions  for 
"owner  or  operator",  "emission 
limitation  and  emission  standards", 
"stack",  "a  stack  in  existence", 
"dispersion  technique",  "good 
engineering  practice",  "nearby", 
"excessive  concentration",  and 
regulations  related  to  "stack  height 
provisions"  and  "stack  height 
procedures"  fo'  new  source  review. 


(i)  Incorporation  by  reference. 

(A)  Texas  Air  Control  Board 
Regulation  VI,  9  116.3(a)(14).  adopted  by 
the  Board  on  July  17, 1987. 

(ii)  Other  material — None. 

[FR  Doc.  88-24829  Filed  11-21-88:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 

[FPMR  Temp.  Reg.  G-52] 

Use  of  Carrier  Contractor  for  Express 
Small  Package  Transportation 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  prescribes 
poUcies  and  procedures  applicable  to 
Federal  civilian  agencies  and 
departments  when  next  day  express 
small  package  transportation  service 
from  and  to  specified  cities  is  required. 
In  addition,  this  regulation  identifies  the 
new  contractor  and  new  contract  rates 
effective  October  1, 1988. 
DATES:  Effective  date:  October  1. 198a 
Expiration  date:  September  30. 1989. 
unless  sooner  canceled  or  revised. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Carro.  Travel  and  Transportation 
Management  Division  (FBT), 
Washington,  DC  20406.  telephone  FTS 
557-1261  or  commercial  703-557-1261. 
SUPPI^MENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981.  because  it  is 
not  likely  to  result  in  an  aimual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for.  and  consequences  of.  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  SubjecU  in  41  CFR  Part  101-W 

Freight,  Government  property.  Moving 
of  household  goods.  Office  relocations. 
Transportation. 

PART  101-40    [AMENDED] 

The  authority  citation  for  Part  101-40 
continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 


BEST  COPY  AVAILABLE 


appendix  at  the  end  of  Subchapter  G  to 
read  as  follows: 

FEDERAL  PROPERTY  MANAGEMENT 
REGULATIONS.  TEMPORARY 
REGULA'nON  G-52 

October  24. 1988. 

To:  Heads  of  Federal  agencies. 

Subject:  Use  of  carrier  contractor  for 

express  small  package 

transportation. 

1.  Purpose.  This  regulation  prescribes 
policies  and  procedures  applicable  to 
Federal  civilian  agencies  and 
departments  when  next  day  express 
small  package  transportation  service 
from  and  to  specified  cities  is  required. 
In  addition,  this  regulation  identifies  the 
new  contractor  and  the  new  contract 
rates  effective  October  1. 1988. 

2.  Effective  date.  This  regulation  is 
effective  October  1. 1988. 

3.  Expiration  date.  This  regulation 
expires  September  30, 1989,  unless 
sooner  canceled  or  revised. 

4.  Background.  Under  section  201(a)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  481(a)),  the  General  Services 
Administration  (GSA)  is  responsible  for 
prescribing  policies  and  procedures  that 
are  advantageous  to  the  Government  in 
terms  of  economy,  efficiency,  or  service, 
regarding  program  activities  in  the  area 
of  transportation  and  traffic 
management.  Accordingly,  GSA  has 
entered  into  a  contract  with  the  carrier 
listed  in  Attachment  A  for  the 
transportation  of  express  small 
packages  from  and  to  specified  locations 
in  the  United  States  (including  Alaska 
and  Hawaii)  and  Puerto  Rico,  where  the 
contractor  or  its  agent  presently 
provides  or  will  provide  next  day 
service.  In  consideration  of  the  confract 
rates  Hsted  in  Attachment  A  and  to  the 
extent  provided  in  this  regulation,  the 
Government  has  agreed  to  place  all  its 
fransportation  requirements  for  express 
small  package  service  with  the 
contractor. 

5.  Scope. 

a.  This  regulation  is  mandatory  for  all 
civilian  executive  agencies  pursuant  to 
section  201(a)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
as  amended  (40  U.S.C.  481(a)),  and  also 
may  be  used  by  (1)  cost-reimbursable 
contractors  working  for  the  Government, 
(2)  the  legislative  and  judicial  brimches 
of  the  U.S.  Government,  and  (3)  the 
Department  of  Defense. 

b.  Next  day  express  small  package 
transportation  is  premium 
fransportation.  Therefore,  agencies  and 
other  qualified  users  shall  make  prudent 
use  of  the  services  available  under  this 
regulation.  When  next  day  service  is  not 
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required  to  accomplish  an  agency's 
mission,  other  less  costly  methods  of 
transportation  shall  be  used. 
6.  Definitions. 

a.  "Agency"  means  any  ordering 
activity  (including  cost-reimbursable 
contactors)  authorized  to  obtain 
contractor  services  at  the  contract  rate. 

b.  "Commercial  form"  means  a 
commercial  uniform  strai^t  bill  of 
lading,  a  commercial  express  receipt,  or 
any  other  commercial  instrument 
constituting  a  contract  of  carriage 
subject  to  the  terms  and  conditions  set 
forth  in  Standard  Form  1103,  U.S. 
Government  Bill  of  Lading.  (See  41  C3TI 
101-41.302-3.) 

c  "Commercial  forms  and 
procedures"  means  a  provision  whereby 
shipments  are  made  using  commercial 
forms  £ind  commercial  billing 
procedures  instead  of  Government  bills 
of  lading  (SF  1103)  and  their  related 
billing  procedures.  (See  41  CFR  101- 
41.304-2.) 

d.  "Contractor"  means  the  contract 
awardee  listed  in  Attachment  A. 

e.  "Contract  rate"  means  a  shipment 
charge  Hsted  in  Attachment  A. 

f.  "Express  small  package"  means  a 
package  weighing  50  pounds  or  less, 
measuring  a  maximum  of  108  inches  in 
length  and  girth  combined,  and 
containing  general  commodities  except: 

(1)  Hazanious  materials  as  defined  in 
49  CFR  172.101; 

(2)  Property  of  extraordinary  value; 

(3)  Live  animals  or  plants; 

(4)  Precious  metals  or  stones; 

(5)  Weapons  or  firearms; 

(6)  Liquor  or  tobacco  products; 

(7)  Currency,  including  money  orders; 

(8)  Narcotics  or  other  controlled 
substances,  unless  otherwise  accepted 
by  the  contractor, 

(9)  Any  other  article  which  the 
contactor  pwAibits  its  commerical 
customers  from  shipping;  and 

(10)  Letters,  unless  atUiering  to  the 
criteria  established  by  the  U.S.  Postal 
Service  as  specified  in  subpar.  7a, 
below. 

g.  "Geographical  areas"  means 
locations  lying  wholly  or  partially  within 
cities,  towns,  emd  communities 
identified  by  the  U.S.  Postal  Service 
national  five-digit  ZIP  code  in  the 
contractor's  service  guide  or  analogous 
listing. 

h.  "Holiday'  means  a  Federal  holiday. 

i.  "Special  service"  means  any  other 
agency-required  services,  such  as 
weekend  delivery,  escorted  courier 
service,  insurance,  proof  of  delivery, 
additional  airbill  copies,  etc.,  which,  if 
requested,  will  be  subject  to  fees  not 
hi^er  than  those  charged  to  the 
contractor's  regular  commercial 
customers. 


j.  "Standard  service"  means  pickup 
and  next  day  delivery  (including  desk 
pickup  and  desk  delivery)  between  the 
hours  of  8  a.m.  and  5  p jn.,  Mondays 
through  Fridays,  except  holidays. 

7.  Applicability. 

a.  The  scope  of  the  express  small 
package  contract  does  not  include 
"letters":  i.e..  routine  first  class  mail,  as 
defined  in  U.S.  Postal  Service 
Regulations,  39  CFR  310.1  (Private 
Express  Statutes)  unless  the  letters  are 
80  "extremely  urgent"  that  the  value  or 
usefullness  of  the  letters  would  be  lost 
or  greatly  diminished  if  not  delivered 
within  the  time  limits  noted  in  par.  (2). 
below.  "Letter"  i*  generally  defined  as 
"a  message  directed  to  a  specific  person 
or  address  and  recorded  in  or  on  a 
tangible  object."  (See  39  CFR  310.1  for 
specific  exclusions  from  the  definition.) 

(1)  It  is  conclusively  presiuned  that  a 
letter  is  "extremely  urgent"  if  the 
amount  paid  for  carriage  under  the 
contract  is  at  least  $3  or  twice  the 
applicable  U.S.  postage  for  first  class 
mail  (including  priority  mail),  whichever 
is  greater.  If  a  single  shipment  consists 
of  a  number  of  letters  that  are  picked  up 
together  at  a  single  origin  for  shipment 
to  a  single  destination,  postage  may  be 
computed  as  though  the  shipment 
constitutes  a  single  letter.  For  other 
types  of  charges,  a  bona  fide  estimate  of 
the  average  number  of  letters  or 
shipments  may  be  divided  into  the 
charge. 

(2)  If  the  value  or  usefulness  of  a  letter 
would  be  lost  or  greatly  diminished  if 
the  letter  were  not  delivered  under  the 
following  conditions,  then  the  letter  is 
considered  "extremely  urgent"  and  may 
be  shipped  by  the  contractor  under  the 
express  small  package  contract: 

(a)  Where  the  letter  is  dispatched 
within  50  miles  of  the  intended 
destination,  delivery  must  be  completed 
with  6  hours  or  by  the  close  of  the 
addressee's  normal  business  hours  on 
the  date  of  dispatch,  whichever  is  later, 
except  that  letters  dispatched  after  noon 
and  before  midnight  must  be  delivered 
by  10  a  jn.  of  the  addressee's  next 
business  day; 

(b)  For  all  other  letters,  delivery  must 
be  completed  within  12  hoiu^  or  by  noon 
of  the  addressee's  next  business  day; 

(c)  Agencies  shall  ensm-e  that  all 
outside  covers  or  containers  of  letters 
are  prominently  marked  with  the  words 
"Extremely  Urgent — Private  Carriage 
Authorized."  In  addition,  each  outside 
cover  shall  show  the  names  and 
addresses  of  the  contractor,  the  sender, 
and  the  addressee; 

(d)  The  determination  that  a  letter  or 
letters  meet  the  extreme  urgency 
provisions  of  39  CFR  320.6  shall  be  made 
by  the  responsible  sending  office.  If  such 


letters  are  sent  to  an  agency  mailroom 
for  pickup  by  a  private  carrier  rather 
than  pickup  at  the  sending  office,  the 
sending  office  shall  ensure  that  such 
letters  are  marked  clearly  with  the 
legend  "Extremely  Urgent— Private 
Carriage  Authorized";  or 

(e)  Any  letters,  the  extreme  urgency  of 
which  meets  the  requirements  of  39  CFR 
320.6,  sent  by  a  private  express  carrier, 
shall  be  placed  in  plain  envelopes. 

(3)  In  addition  to  the  exception  for 
extremely  urgent  letters,  data  processing 
materials  may  be  shipped  as  an  express 
small  package  if  the  data  processing 
materials  are  conveyed  (a)  to  a  data 
processing  center,  if  carriage  is 
completed  within  12  hours  or  by  noon  of 
the  addressee's  next  business  day  and  if 
data  processing  woric  is  commenced  on 
such  materials  within  36  hours  of  their 
receipt  at  the  center,  or  (b)  back  from 
the  data  processing  center  to  the 
address  of  the  office  originating  the 
incoming  materials,  if  carriage  is 
completed  within  12  hours  or  by  noon  of 
the  addressee's  next  business  day  and  if 
data  processing  work  was  commenced 
on  the  incoming  materials  within  38 
hours  of  their  receipt  at  the  center. 

(4)  For  further  guidance  with  respect 
to  shipments  of  letters,  including  data 
processing  materials,  see  U.S.  Postal 
Service  Regulations  at  39  CFR  Parts  310 
and  320,  or  call  the  Law  Department  of 
the  U.S.  Postal  Service  at  FTS  245-4616. 

b.  The  provisions  of  this  regulation 
apply  only  when  agencies  subject  to  this 
regulation  are  using  commercial  forms 
and  procedures.  These  agencies  shall 
ship  dieir  express  small  packages  by  the 
contractor  specified  in  Attachment  A, 
except  that  the  Government  reserves  the 
right  to  use  the  U.S.  Postal  Service  when 
in  the  Government's  best  interest. 

c.  To  the  extent  cost-reimbursable 
contractors  are  authorized  by  an  agency 
to  ship  under  this  regulation  and  are 
reimbursed  the  transportation  costs  as 
direct  allowable  costs,  the  contract  rates 
and  services  provided  in  this  regulation 
apply  to  cost-reimbursable  contractors. 
Agencies  shall  instruct  their  cost- 
reimbursable  contractors  that,  before  a 
shipment  is  made  under  this  regulation, 
the  commercial  shipping  document  must 
be  annotated  with  either  of  the 
following  notations,  as  appropriate: 

f  11  When  the  Govemment  is  shown  as 
the  consignee.  'Transportation  is  for  the 
(name  of  specific  agency)  and  the  actual 
total  transportation  charges  paid  to  the 
carrier  by  the  consignor  are  assignable 
to,  and  shaU  be  reimbursed  by,  the 
Govemment";  or 

(2)  When  the  Government  is  not 
shown  as  either  the  consignor  or 
consignee.  'Transportation  is  for  tlie 
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(name  of  specific  agency)  and  the  actual 
total  transportation  charges  paid  to  the 
carrier  by  the  consignor  or  consignee 
shall  be  reimbursed  by  the  Govemment, 
pursuant  to  cost-reimbursement  contract 
number  .  This  may  be  confirmed  by 

contracting  (name  and  address  of  the 
contract  administration  office  listed  in 
the  contract). 

d.  If  the  contractor  offers  and 
publishes  for  use  by  the  general  public  a 
charge  that  is  lower  than  the  contract 
rate  for  the  same  service,  agencies  shall 
pay  the  lower  charge. 

e.  The  contract  rate  does  not  apply  for 
local  pickup  and  delivery  between 
locations  in  the  metropolitan  area  of  any 
city,  town,  or  community. 

8.  Contractor  responsibilities. 

a.  In  consideration  of  payment  for 
services  provided  at  the  contract  rates, 
the  contractor  will  fumish: 

(1)  Standard  service  (see  subpar.  6j); 

(2)  Delivery  service  for  "extremely 
urgent"  letters  (see  par.  7); 

(3)  Pickup  service  on  the  same  day 
pickup  is  requested  (see  subpar.  12a); 
and 

(4)  Delivery  service  on  the  next  day 
(excluding  Saturdays,  Sundays,  and 
holidays)  following  receipt  from  the 
shipper.  Next  day  delivery  service  will 
not  apply  when  delivery  is  delayed  due 
to  acts  of  God.  the  public  enemy,  the 
authority  of  law,  or  the  acts  of  the 
consignor  (shipper)  or  consignee 
(receiver). 

b.  Packages  not  delivered  on  the  next 
day  as  prescribed  in  subpar.  8a(4)  shall 
be  transported  free  of  charge. 

c.  When  an  agency  uses  a  purchase 
order  (PO),  blanket  purchase  agreement 
(BPA) ,  or  other  simplified  procedure  as 
permitted  by  Title  48,  Code  of  Federal 
Regulations,  Subpart  13.2,  to  order 
service  with  the  contractor,  such 
instruments  should  provide  the 
following  information:  name  of  the 
contractor  accotmt  niunber(s)  (per 
instructions  of  the  specific  ordering 
activity  within  the  agency  if  the 
contractor  assigns  such  identification 
numbers  and  the  agency  requests  them 
per  ordering  activity);  the  GSA  contract 
munben  "bill  to"  address;  term  of  the 
BPA/PO;  and  the  total  dollar  value 
authorized  under  the  BPA/PO  (some 
agencies  may  require  more  than  one 
account  number  per  ordering  activity  if 
they  wish  to  differentiate  billing  of 
different  type  shipments).  If  the  BPA/ 
PO's  contain  a  dollar  value  limitation, 
the  contractor  will  monitor  the  BPA/ 
PO's  and  promptly  notify  the  issuing 
agency/activity  when  the  contractor's 
service  charges  approach  the  dollar 
value  ceilings  noted  on  the  BPA/PO's. 
The  contractor  will  also  monitor  the 
BPA/PO's  to  determine  if  such 


instnunents  restrict  the  ordering  of 
contractor's  service  to  only  certain 
authorized  personnel  of  an  agency/ 
activity.  If  there  are  restrictions,  the 
contractor  will  conununicate  with  the 
issuer  cf  the  BPA/PO  to  clarify  the 
intent  and  purpose  of  the  restriction  or 
to  remove  the  restriction,  as  agreed  to 
by  the  Govemment  agency  involved 
Aigencies  are  encouraged  to  anticipate 
and  incorporate,  on  the  face  of  their 
BPA's  and  PO's,  any  extra-contractual 
services  they  might  need.  In  any  event, 
the  contractor's  financial  system  will 
have  the  flexibility  to  separately 
account  for  contractual  imd  extra- 
contractual  services  provided  to  the 
agency  which  may  have  been  authorized 
by  separate  dociiments  (BPA/PO's),  and 
also  "break  out"  the  charges  for  such 
services  on  subsequent  invoices. 
9.  Payment  responsibilities. 

a.  Payment  by  Govemment  agencies 
for  contractor  services  are  subject  to  the 
Prompt  Payment  Act  of  1982.  Agencies 
will  normally  pay  the  contractor  within 
30  calendar  days  from  receipt  of  a 
proper  invoice.  If  interest  is  payable,  it 
will  commence  with  the  45th  calendar 
day  following  receipt  of  a  proper  invoice 
by  the  ordering  Govemment  activity. 
Regarding  the  aging  of  accounts,  the 
contractor  will  begin  aging  an  accotmt  5 
calendar  days  after  the  postmark  date  of 
the  invoice  to  allow  for  mailing  and 
receipt  by  the  Govemment  (Aging  will 
not  begin  with  the  date  service  was 
provided  or  the  date  of  the  invoice 
itself.)  For  example,  if  a  shipment  took 
place  on  October  17,  the  billing  cycle  for 
that  shipper  closed  October  20,  and  the 
invoice  was  generated  and  dated 
October  23,  and  mailed  October  25,  the 
contractor  could  begin  account  aging 
October  30.  Also,  the  contractor  will 
advise  each  agency  payment  office  in 
writing  of  the  address  where  payment 
should  be  sent  to  the  contractor.  The 
date  of  the  check  issued  by  the  agency 
in  payment  of  the  account  or  the  date 
the  payment  was  issued  by  wire  transfer 
through  the  Treasury  Financial 
Conununications  System  shall  be 
considered  the  date  payment  is  made. 

b.  At  the  option  of  the  agency,  and 
with  concurrence  of  the  contractor,  use 
of  automated  electronic  billing  and 
payment  systems,  or  other  sophisticated 
methods  to  simplify  the  verification  and 
control  process,  may  be  separately 
negotiated  and  established  by 
agreement  between  the  Govemment 
agency  and  the  contractor. 

c.  The  contractor  will  provide 
duplicate  copies  of  the  commercial  form 
(air  bill)  used  by  the  ordering  activity  as 
a  contract  of  carriage  to  agency  finance 
offices,  or  to  the  ordering  activities 
themselves,  if  required,  at  the  normal 


and  customary  fee  charged  to  the 
general  public.  However,  agencies 
should,  at  the  time  of  account  set-up, 
establish  an  invoice  verification  process 
so  that  copies  of  these  commerical  bills 
of  lading  (air  bills)  will  be  maintained  in 
a  central  agency  location  where  invoice 
verification  can  take  place,  thus 
precluding  the  need  for  agencies  to 
obtain  copies  of  the  shipping  document 
from  the  contractor. 

d.  Agencies  shall  instmct  their  cost- 
reimbursable  contractors  shipping  under 
this  regulation  to  ensure  that  the 
commercial  document  bears  a  proper 
"bill  to"  address  and  appropriate 
account  reference(s)  to  facilitate  the 
prompt  processing  and  payment  of  the 
contractor's  invoice  by  the  due  date. 

10.  Delinquent  payments  and  service 
suspension. 

a.  The  contractor  is  authorized  to 
suspend  service  to  any  account  if: 

(1)  The  delinquent  amounts  are 
undisputed  and  overdue  more  than  90 
calendar  days; 

(2)  The  contractor  notified  the  account 
holder  in  writing  60  calendar  days  after 
billing  that  the  account  is  overdue  and 
will  be  suspended  if  not  settied  within 
30  calendar  days;  and 

(3)  The  contractor  simultaneously 
furnishes  the  appropriate  GSA  zone 
office  a  copy  of  the  written  delinquency 
notice 

b.  Within  5  calendar  days  of 
suspension  of  service,  the  contractor 
will  send  a  list  of  agency  accounts 
which  have  been  suspended  to  the 
contracting  officer  and  simultaneously 
to  the  appropriate  GSA  zone  office. 
Only  those  ordering  activities  within  an 
agency  which  are  identified  as  separate 
accounts  and  are  delinquent  as  stated 
therein,  will  be  suspended.  All  ordering 
activities  within  an  agency  will  not  be 
suspended.  Contractors  will  restore 
service  to  a  suspended  activity  within  5 
calendar  days  of  the  agency's  payment 
of  the  outstanding  bills  over  90  days. 

c  When  a  question  arises  concerning 
the  proper  amount  of  charges  for 
services  rendered  (e.g.,  improper  billing, 
failure  to  post  payments,  erroneous 
charges,  etc.),  agencies  shall  give  notice 
of  the  apparent  error,  defect  or 
impropriety  in  an  invoice  to  the 
contractor's  billing  office  in  writing 
within  15  calendar  days  of  receipt  of  the 
invoice,  pursuant  to  31  U.S.C.  3903(5) 
and  OMB  Circular  A-125,  sec.  6b,  which 
implement  the  Prompt  Payment  Act 

d.  No  suspension  of  service  will  be 
initiated  where  disputes  exist  if  an 
activity  has  paid  the  balance  of 
undisputed  billings.  The  GSA 
contracting  officer  will  make  the  final 
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decisions  concerning  any  disputed 
charges. 

11.  Shipment  weight  and  charge. 
Rates  applicable  under  this  regulation 
will  be  assessed  on  the  total  weight  of 
each  shipment  moving  at  one  time  from 
one  consignor  to  one  consignee.  For 
example,  if  three  packages  weigh  one 
pound  each,  the  applicable  charge  of  the 
shipment  will  be  computed  at  the  rate 
applicable  to  one  3-pound  package. 

12.  Agency  procedures  for  obtaining 
service. 

a.  Pickup  service  as  noted  in  subpar. 
6j  may  be  ordered  on  an  as-needed 
basis.  In  these  instances,  agencies  shall 
a'low  the  contractor  a  minimum  of  2 
hours  to  make  the  pickup.  For  repetitive 
shipments,  agencies  may  arrange  with 
the  contractor  to  install  "lock  boxes" 
and/or  furnish  regular  pickup  service  at 
specified  times  on  specified  days  to 
meet  the  shipper's  requirements. 
Agencies  should  arrange  such  security 
clearances  and  passes  as  may  be 
necessary  to  enable  the  contractor  to 
perform  pickup  services  in  a  timely 
fashion  in  accordance  with  agency 
procedures. 

b.  When  and  where  practicable, 
agencies  shall  minimize  transportation 
and  administrative  costs  by 
consolidating  into  one  shipment 
packages  moving  at  one  time  from  one 
consignor  to  one  consignee. 

c.  Agencies  jhall  determine  the  weight 
of  each  shipment  and  have  the  wei^t 
indicated  on  the  appropriate  commercial 
form.  TTie  total  weight  of  a  shipment 
shall  be  rounded  to  the  nearest  wh(^e 
pound.  Shipments  weighing  less  than  1 
pound  shall  be  shown  as  weighing  1 
poimd. 

d.  Where  the  Government  requires 
special  services  beyond  the  scope  of  the 
contract  (such  as  weekend  or  holiday 
pickup  and  delivery,  escorted  courier 
services,  insurance,  airbill  copies,  and 
proof  of  delivery,  international  service, 
and  service  to  OMnmunities  not  served 
next  day  by  the  contractor  or  its  agent), 
an  agency  will  have  the  option  either  to 
purchase  these  services  from  the 
contractor  at  the  same  fees  charged  to 
its  regular  commercial  customers  or  use 
another  carrier. 

e.  Agencies  shall  provide  the 
contractor  with  a  billing  address  at  the 
time  an  agency  account  is  established. 
To  ensure  that  billings  are  directed  to 
the  proper  paying  office  and  subsequent 
payments  are  credited,  agencies  may 
estabhsh  a  centralized  payment  system 
or  clearly  identify  individual  shipping 
activities/accounts  to  which  billings  are 
to  be  directed.  Some  agencies  may 
require  more  than  one  account  number 
per  ordering  activity  if  they  wish  to 


differentiate  billing  of  different  type 
shipments. 

f.  Agencies  using  a  purchase  order 
(PO),  a  blanket  purchase  agreement 
(BPA)  pursuant  to  48  CFR  Subpart  13.2. 
or  other  simplified  acquisition 
procedures,  should  provide  the  following 
information: 

(1)  Name  of  contractor, 

(2)  Account  number(s); 

(3)  GSA  contract  number  GS-OOF- 
95031: 

(4)  Purchase  order  number 

(5)  "Bill  to"  address; 

(6)  Term  of  the  BPA/PO;  and 

(7)  Total  dollar  value  authorized 
under  the  BPA/PO. 

g.  The  contractor's  Government 
cx>ordinator  may  be  contacted  to 
establish  accoimts  or  resolve  service 
issues.  (See  attachment  A.) 

13.  Contractor  performance.  The 
performance  of  contractor 
responsibilities  as  specified  in  par.  8  is 
essential  to  meet  die  objectives  for 
which  the  express  small  package 
contract  and  these  regulations  were 
developed.  Agencies  should  notify  the 
appropriate  GSA  zone  office.  Federal 
Sui^y  Service  Bureau.  Attn:  Traffic  and 
Travel  Services  Zone  Manager,  in 
writing,  when  the  contractor  fails  to 
meet  its  contractual  responsibilities.  For 
purposes  of  this  paragraph,  the 
appropriate  GSA  zone  office  is  that 
office  listed  in  attachment  C  having 
jurisdiction  over  specified  locations 
from  which  a  shipment  originates.  These 
agency  reports  shall  be  compiled  and 
forwarded  for  appropriate  action  to  the 
GSA  Travel  and  Transportation 
Management  Division  (FBT). 
Washington.  DC  20406. 

14.  Comments.  Comments  and 
recommendations  concerning  use  of  this 
program  or  implementing  regulations 
may  be  submitted  to  the  General 
Services  Administrator,  Travel  and 
Transportation  Management  Division 
(FBT),  Washington,  DC  20406. 

15.  Effects  on  other  directives.  FPMR 
Temporary  Regulation  G-51  is  canceled- 

Richaid  G.  Austio, 

A  cting  Administrator  of  General  Services. 
October  24. 1968. 

Attachment  A — Contractor.  Shipment 
Chaises,  and  Geographical  Areas 

Contractor  Code  and  Name:  ABX — Airborne 
Express 


Shiptnent  wetgtit  (hs) 


6 

7....- 

8 

9 — 

10 

11 

12 

13 

14 

15 

16...- 

17 

18 

19 

20 

21 

22 


Shipnient  i»uiu>il  (lbs) 

SNpmett 
charge 

1 

SSiX) 

2                , 

5.89 

3                      _ 

6.78 

4 

7.67 

5 

8.56 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39._... 

40 

41 

42 

43 


Shjpmani 
charge 


45.. 


46.. 


47.. 
48.. 
49_ 
50.. 


9.45 
10.34 
11.23 
12.12 
13.01 
13.90 
14.79 
15.68 
16.57 
17.48 
18.35 
19.24 
20.13 
21.02 
21.91 
22.80 
23.69 
24.58 
25.47 
26.36 
27.25 
28.14 
29.03 
29.92 
30.81 
31.70 
3259 
3X48 
34.37 
35.26 
36.15 
37.04 
37.93 
38.82 
39.71 
40.60 
41.48 
42.38 
43.27 
44.16 
45.05 
45.94 
46.83 
47.72 
48.61 


Geographical  Areas  Served 

The  ABX  contract  rates  listed  in  tliia 
attachment  apply  to  any  location  within  the 
geographical  area  of  cities,  towns,  and 
comniunities  in  the  United  States  [including 
Alaska  and  Hawaii]  and  Puerto  Rico,  where 
ABX  or  its  agent  presently,  or  in  the  future, 
provides  or  will  provide  next  day  service  to 
the  extent  prescribed  in  par.  8  of  this 
regulation.  The  geographical  area  of  cities, 
towns,  and  communitiefl  is  the  U.S.  Postal 
Service  national  five-digit  ZIP  code  area 
listed  la  ABX's  publication.  "Airbmne 
Express  Service  Guide,"  or  as  may  be 
subseqaendy  identified  by  ABX  as  being 
served  next  day.  Agencies  are  encouraged  to 
use  the  ABX  service  guide,  which  ABX  will 
furnish  on  request  Agencies  may  determine 
up-to-date  Eu«as  of  service  and  obtain  other 
information  by  contacting  either  the  ABX 
Government  coordinator  at  [703]  631-344a 
the  ABX  offices  Usted  in  Attachment  B,  or  the 
appropriate  GSA  otfice  listed  in  Attachment 
C. 

Attachment  B — Airborne  Express 
Offices 

Alabama 

Birmingham— 205-591-6076 


Decatur— 205-355-5216 
Do  than— 205-792-1278 
Florence— 205-767-6408 
Hun  tsville— 205-772-0388 
Mobile— 205-633-0466 
Montgomery — 205-277-5039 
Toll  Free  in  Alabama  to  Montgomery — 800- 
523-4872 

Alaska 

Anchorage— 907-243-4313 
Fairbanks— 800-«78~4313 
Kenai— 800-478-4313 

Arizona 

Phoenix— 602-273-3060 
Tucson— 602-889-5786 

Arkansas 

Fayetteville— 501-751-0990 

Fort  Smith— 501-646-2946 

Little  Rock— 501-376-0701 

Toll  free  in  Arkansas  to  Little  Rock — 800- 

426-6680 
Springdale— 501-521-3988 

California 

Bakersfield— 605-392-1054 

Fresno— 209-251-7152 

Hollywood— 213-747-6980 

Irvine— 714-545-5070 

Los  Angeles — 213-642-0195 

Monterey— 408-761-2631 

Toll  Free  in  California  to  Monterey — 800-346- 

4561 
Oakland— 415-635-9850 
Ontario— 714-847-9819 
Orange  County— 714-691-6063 
Sacramento— 916-025-1500 
Toll  free  in  Northern  CaUfomia  to 

Sacramento— 600-382-8211 
San  Diego— 619-233-5475 
San  Francisco— 415-828-7337 
San  Jose— 406-745-7612 
San  Luis  Obispo— 800-621-4165 
SanU  Barbara— 605-964-9876 
Toll  free  in  California  to  Santa  Barbara — 800- 

621-4165 
Stockton— 209-941-0881 
Sunnyvale— 408-745-7612 
Van  Nuys— 818-883-0134 

Colorado 

Boulder— 303-939-8444 
Colorado  Springs — 303-596-4950 
Denvei^-303-288-0075 
Englewood— 303-680-9092 

Connecticut 

Hartford- 203-527-8161 
SU-a  tford— 203-378-2557 
Windsor  Locks— 203-623-2686 
Toll  free  to  Port  Chester,  NY,  from 
Connecticut— 800-431-1170 

District  of  Columbia 

Washington— 703-54d-1420 

Florida 

Bradenton— 800-238-6388 
Clearwatei^-813-461-3331 
Cocoa  Beach— 305-783-8590 
Deerfield  Beach— 305-525-0416 
Gainesville— 904-372-2918 
Jacksonville— 904-757-2455 
Toll  free  in  Florida  to  Jacksonville — 800-824- 
3495 


Melbourne— 305-676-2261 

Miami— 305-592-7670 

Toll  free  in  Florida  to  Miami— 800-445-3003 

Ocala— 904-368-2524 

Orlando— 305-855-1090 

Toll  free  in  Florida  to  Orlando— 800-432-2016 

Pahn  Beach/West  Pahn  Beach— 305-686-2300 

Panama  City— 800-553-2060 

Pensacola — 904-479-1747 

Polk  County— 800-238-6368 

Sarasota— 800-238-6388 

St  Petersburg— 813-461-3331 

Tallahassee — 800-238-6388 

Tampa— 813-883-3660 

Georgia 

Adanta— 404-781-7199 

Toll  free  in  Georgia  to  AUanta— 600-282-3084 

Savannah— 812-964-4972 

Smyrna— 404-438-8050 

Hawaii 

Hilo— 808-961-5585 
Honolulu— 808-836-2966 

Idaho 

Boise— 208-383-3065 

Illinois 

Chicago— 312-671-7400 

Decatur— 217-428-0033 

Marion— 618-897-6949 

Moline— 309-799-7027 

Peoria— 309-697-4717 

Toll  free  in  Illinois  to  Peoria— 800-423-9406 

Rockford— 815-963-5578 

Springfield— 217-529-3048 

Indiana 

Elkhart— 219-674-6658 

Evansville— 812-424-3318 

Fort  Wayne— 218-747-6164 

Goshen— 219-674-6658 

Indianapolis — 317-243-7521 

Toll  free  in  Indiana  to  Indianapolis — 800-232- 

2490 
Mishawaka— 219-233-4642 
South  Bend— 218-233-4642 
Toll  free  in  Indiana  to  South  Bend— 800-552^ 

2727 
Toll  free  in  Michigan  to  South  Bend — 800- 

356-4048 

Iowa 

Burlington— 319-752-8023 

Cedar  Rapids— 318-366-6219 

Des  Moines— 515-244-4111 

Toll  free  in  Iowa  to  Des  Moines — 800-622- 

8329 
Dubuaue— 319-557-9609 
Iowa  City— 319-338-1569 
Waterioo— 318-232-0001 
Sioux  City— 712-252-2805 

Kansas 

Topeka— 91 3-862-0640 
Wichita— 316-943-9371 

Kentucky 

Bardsfown— 800-221-7208 

Elizabethtown— 800-221-7208 

Lexington— 606-281-9400 

Louisville — 502-266-5600 

Toll  free  in  Central  Kentucky  to  Louisville — 

800-221-7208 
Shelbyville— 800-221-7208 


Louisiana 

Alexandria— 800-674-4484 

Baton  Rouge— 504-343-4710 

Toll  free  in  Louisiana  to  Baton  Rouge — 800- 

222-3049 
Houma— 800-874-4484 
Lafayette— 318-234-2239 
Lake  Charles— 800-874-4484 
New  Orleans— 504-467-2973 
Shreveport— 316-631-0637 
Toll  free  in  Louisiana  to  Shreveport — 800- 

223-6258 
Toll  free  in  East  Texas  to  Shreveport — 800- 

551-8164 

Maine 

Portland— 207-772-6322 

Toll  free  in  Maine  to  Portland — 800-722-1240 

Maryland 

Baltimore — 301-859-3560    - 

Massachusetts 

Boston— 617-286-0600 
Springfield — 413-781-3278 

Michigan 

Battle  Creek— 616-862-3200 
Benton  Harboi^-61 6-925-2024 
Detroit— 31 3-946-6800 
Flint— 313-234-8001 
Grand  Rapids— 616-949-0650 
Kalamazoo — 616-385-3652 
Lansing— 616-462-5205 
Saginaw— 517-695-5301 
St  Joseph— 616-925-2024 

Minnesota 

Minneapolis — 612-728-1191 
St.  Paul— 612-728-1191 
Toll  free  in  North  Dakota.  South  Dakota. 
Wiscortsin.  Illinois— 800-328-8341 

Mississippi 

Biloxi— 800-334-2265 
Gulfport— 800-334-2265 
Jackson— 601-939-6012 
Toll  free  in  Mississippi  to  Jackson — 800-367- 
4324 

Missouri 

Columbia— 314-874-1010 

Jefferson  City— 314-634-805 

Kansas  City— 816-243-5920 

St.  Louis— 314-428-7600 

Toll  free  from  Kentucky,  Tennessee.  Kansas. 

Illinois,  to  St.  Louis — 800-325-1015 
Springfield— 417-669-0879 
Toll  free  in  Missouri  to  Springfield — 800-433- 

1851 

Nebraska 

Uncoln— 402-467-5293 

Toll  free  in  Nebraska  to  Lincoln — 800-742- 

1112 
Omaha— 402-422-6850 
Toll  free  in  Nebraska  to  Omaha — 800-248- 

8886 

Nevada 

Las  Vegas— 702-736-^184 
Reno— 702-323-6221 

New  Hampshire 
Manchester— 603-668-0743 


47196 


Federal  Register  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Rules  and  Regulations 


Federal  Regigter  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Rules  and  Regulations 


47197 


New  Jersey 

Newark— 201-589-0220 
Pennsauken— 609-663-5540 
Trenton— 201-225-5850 

New  Mexico 

Albuquerque— 505-842-4288 

Toll  free  in  New  Mexico  to  Albuquerque — 

800-851-6655 
Las  Crucea— 505-526-9316 

New  York 

Albany — 518-869-3573 

Binghampton— 607-748-5628 

The  Bronx— 212-608-9191 

Buffalo— 716-634-6900 

Long  Island— 516-932-7620 

Manhattan— 212-608-9191 

Newburgh— 914-564-8595 

New  York— 718-632-8800 

Port  Chestei^-fll  4-937-2007 

Toll  free  from  Connecticut  to  Port  Chester— 

800-431-1170 
Rochester— 716-436-2390 
Syracuse— 315-455-5591 

North  Carolina 

Chapel  Hill— 919-840-4375 

Charlotte— 704-523-9335 

Toll  free  in  North  Carolina  to  Charlotte— 800- 

521-4973 
Durham— 919-840-4375 
Greensboro— 919-668-0048 
Highpoint— 919-454-4705 
Raleigh— 919-840-4375 
Toll  free  in  North  Carolina  to  Raleigh — 800- 

662-7224 
Winston  Salem— 919-761-0626 

Ohio 

Akron— 216-535-4110 

Toll  free  in  Ohio  to  Akron— 800-367-6481 

Canton— 800-367-6481 

Cincinnati— 606-371-1832 

Cleveland— 216-267-0610 

Columbus— 614-471-9669 

Dayton— 513-898-1344 

Toledo— 419-891-1010 

Youngstown— 800-367-6481 

Oklahoma 

Oklahoma  City— 405-681-0723 
Tulsa— 918-836-0106 

Toll  free  in  Oklahoma  to  Tulsa— 800-722- 
6033 

Oregon 

Eugene— 503-485-4612 
Medford— 503-779-1177 
Portland— 503-249-4661 
Redmond— 800^52-1103 

Pennsylvania 

Allentown— 215-770-0800 

Erie— 814-453-6288 

Harrisburg— 717-944-^1061 

Toll  fi«e  in  Pennsylvania  to  Harrisburg — 600- 

932-0795 
King  of  Prussia— 215-539-4202 
Philadelphia— 215-492-9900 
Pittsburgh— 412-788-2500 
Toll  free  in  Pennsylvania  to  Pittsburgh — 800- 

292-9617 

Puerto  Rico 

San  Juan— 809-752-7840 


Rhode  Island 
Providence— 401-331-1556 

South  Carolina 

Charleston— 603-747-7219 

Columbia— 803-796-7397 

Greenville— 803-297-6899 

Toll  free  in  South  Carolina  to  Greenville— 

800-551-7035 
Hilton  Head— 803-842-5557 
Myrtle  Beach— 803-626-7889 

Tennessee 

Bristol— 615-323-4191 

Chattanooga— 615-892-0522 

Toll  free  from  Georgia  and  Alabama  to 

Chattanooga— 800-435-3929 
Knoxville— 615-970-3070 
Memphis— 901-345-5960 
Nashville— 615-360-3822 

Texas 

Abilene— 915-676-8581 

Amarillo— 806-376-5270 

Austin— 512-476-6933 

Toll  free  in  Texas  to  Austin— 800-252-3542 

Brownsville— 512-546-5034 

Bryan— 409-779-3278 

College  Station— 409-779-3278 

Corpus  Christi— 512-289-1275 

Dallas— 214-574-5900 

East  Texas— 800-551-6164 

Edinburg— 512-381-1981 

El  Paso — 915-779-3838 

Fort  Worth— 214-574-5900 

Harlingen— 512-428-4952 

Houston— 713-443-8510 

Toll  free  in  Texas  to  Houston— 800-833-8354 

Lubbock— 806-747-8778 

Toll  free  in  Texas  to  Lubbock— 600-692-4517 

McAllan— 512-381-1981 

Midland— 915-563-3115 

Port  Isabel— 512-546-5034 

San  Angelo— 800-692-4517 

San  Antonio— 512-828-9621 

Toll  free  in  Texas  to  San  Antonio— 800-221- 

3324 
S.  Padre  Island— 512-546-5034 
Temple— 817-756-7255 
Waco— 817-756-7255 
Wichita  Falls— 817-855-1461 

Utah 

Salt  Uke  City— 801-596-2555 

Toll  free  in  Utah  to  Salt  Uke  City— 800-237- 

5324 
Toll  free  in  Idaho,  Montana.  Wyoming,  and 

Nevada  to  Salt  Lake  City— 800-233-9656 

Vermont 

Burlington— 802-864-7333 

Virginia 

Alexandria— 703-548-1420 

Chan  tilly— 703-631-3446 

Charlottesville— 800-552-2003 

Hampton— 804-596-1601 

Lynchburg— 804-237-31 37 

Newport  News— 804-596-1601 

Norfolk— 804-855-3361 

Richmond— 804-222-3804 

Toll  free  in  Virginia  to  Richmond — 800-552- 

2003 
Roanoke— 703-345-5279 
Staunton — 800-552-2003 
Virginia  Beach— 804-855-3361 


Washington 

Moses  Lake— 800-533-6210 

Pasco— 509-943-4696 

Toll  free  in  Washington  to  Pasco— 800-533- 

8210 
Seattle— 206-433-445 1 
Toll  free  in  Washington  to  Seattle— 800-562- 

5054 
Spokane— 509-624-3355 
Toll  free  in  Washington  to  Spokane — 800- 

233-5020 
Toll  free  from  Idaho  and  Montana  to 

Spokane— 800-631-3102 
Tacoma— 206-383-4066 
Vancouver— 206-699-5494 
Walla  Walla— 800-533-8210 
Wenatchee— 800-533-8210 
Yakima— 509-457-5449 

West  Virginia 

Charleston— 304-755-3331 

Toll  free  in  West  Virginia  to  Charleston— 

800-642-3655 
Toll  free  in  Kentucky  and  Ohio  to 

Charleston— 800-631-9565 

Wisconsin 

Appleton— 414-735-9514 

Beloit— 800-362-7224 

Green  Bay— 414-432-8104 

Iane8ville-600-362-7224 

Madison— 608-244-7707 

Toll  free  in  Wisconsin  to  Madison— 800-362- 

7224 
Milwaukee— 414-482-1200 
Toll  free  in  Wisconsin  to  Milwaukee — 800- 

242-3840 
Oshkosh— 414-688-2321 

Note:  If  there  is  any  trouble  locating  the 
telephone  number  of  any  local  Airborne 
Express  office,  call  this  special  Toll  Free 
number  for  information:  800-328-4937.  In 
Washington  State  call  800-562-2227. 

Attachment  C — Areas  of  Jurisdiction,  Federal 
Supply  Service  Bureaus,  Traffic  and  Travel 
Services  Zone  Offices 

Eastern  Zone 

Jurisdiction:  AL.  CT,  DE,  FL.  GA.  KY.  MA. 

MD  (note  A),  ME,  MS,  NC,  NH.  NJ,  NY,  PA, 

Puerto  Rico,  RI,  SC.  TN,  VT,  VA  (note  B), 

Virgin  Islands,  WV 
Address:  GSA,  Attn:  4FBT.  75  Spring  Sfreet, 

SW..  Atlanta.  GA  30303 
Telephone:  FTS  242-5121;  CML  (404)  331-5121 

Central  Zone 

Jurisdiction:  lA.  EL  IN,  KS,  Ml.  MN,  MO,  NE. 

OH.W1 
Address:  GSA,  Attn:  6FBT,  1500  E.  Bannister 

Street,  Kansas  City,  MO  64131 
Telephone:  FTS  (not  available);  CML  (816) 

523-6029 

Southwestern  Zone 

Jurisdiction:  AR.  CO,  LA,  MT,  ND,  NM,  OK. 

SD,  TX,  UT.  WY 
Address:  GSA,  Attn:  7FBT,  819  Taylor  Street, 

Fort  Worth.  TX  76102 
Telephone:  FTS  334-2737;  CML  (817)  334-2737 

Western  Zone 

Jurisdiction:  AK,  American  Samoa,  AZ,  CA, 
GU,  HI.  ID,  NV,  Northern  Mariana  Islands, 
OR,  Pacific  Trust  Territories,  WA 


Address:  GSA,  Attn:  9FBT.  525  Market  Street 

San  Francisco,  CA  94105 
Telephone:  FTS  454-9288;  CML  (415)  974-9288 

National  Capital  Region  (NCR) 

Jurisdiction:  DC,  MD  (note  C),  VA  (note  D) 
Address:  GSA,  Attn:  WTBT.  7th  ft  D  Streets, 

SW.,  Washington,  DC  20407 
Telephone:  FTS  472-1826;  CML  (202)  472-1626 

Note  A. — Except  for  those  counties  under 
NCR  jurisdiction  as  listed  in  note  C 

Note  B. — Except  for  those  cities  and 
counties  under  NCR  jurisdiction  as  listed  in 
note  D. 

Note  C. — Counties  of  Prince  Georges  and 
Montgomery  only. 

Note  D.^^ities  of  Alexandria.  Fairfax, 
Manassas,  and  Manassas  Park,  and  counties 
of  Arlington,  Fairfax,  Loudoun,  and  Prince 
William  only. 

(FR  Doc.  88-28981  Filed  11-21-88;  8:45  am) 
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41  CFR  Part  101-44 
[FPMR  Amdt  H-169] 

Donation  of  Federal  Surplus  Personal 
Property  To  Nonprofit  Providers  of 
Assistance  To  Homeless  Indlvlduais 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
policies  and  procedures  for  donating 
Federal  surplus  personal  property  to 
programs  that  provide  assistance  to  the 
homeless.  It  is  issued  to  comply  with 
section  502  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  which  makes 
nonproBt  tax-exempt  providers  of 
assistance  to  homeless  individuals 
eligible  for  donations  of  Federal  surplus 
personal  property.  This  regulation  will 
ensure  that  property  usable  for 
providing  food,  shelter,  or  other  services 
to  homeless  individuals  is  made 
available  to  providers  of  assistance  to 
the  homeless. 

EFFECTIVE  DATE:  November  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  M.  Duda.  Director,  Property 
Management  Division.  (703)  557-1240. 
SUPPLEMENTARY  INFORMATION:  This 
regulation  cancels  and  removes  FPMR 
Temporary  Regulation  H-26  (52  FR 
47393,  December  14, 1987)  from  die 
appendix  at  the  end  of  Subchapter  H  in 
41  CFR  Chapter  101. 

The  General  Services  Administration 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
signiHcant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 


been  prepared.  The  General  Services 
Administration  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for,  and  consequences  of,  this 
rule:  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  SubjecU  in  41  CFR  Fart  101-44 

Government  property  management. 
Reporting  requirements.  Surplus 
Government  property. 

Accordingly,  41  CFR  Part  101-44  is 
amended  as  follows: 

PART  101-44— DONATION  OF 
PERSONAL  PROPERTY 

1.  The  authority  citation  for  Part  101- 
44  continues  to  read  as  follows: 

Authority:  Sec.  205(c],  63  Stat.  390  (40 
U.S.C.  486(c)). 

Subpart  101-44.2 — Donations  To 
Public  Agencies  and  Nonprofit  Tax- 
exempt  Activtties 

2.  Section  101-44.202  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

S  101-44.202    State  plan  of  operation. 

(c)  •  •  • 

(5)  Financing  and  service  charges. 
The  State  plan  shall  set  forth  the  means 
and  methods  by  which  the  State  agency 
will  be  financed.  When  the  State  agency 
is  authorized  to  assess  and  collect 
service  charges  from  participating 
donees  to  cover  direct  and  reasonable 
indirect  costs  of  its  activities,  the 
method  of  establishing  the  charges  shall 
be  set  forth  in  the  plan.  The  charges 
shall  be  fair  and  equitable  and  based  on 
services  performed  by  the  State  agency, 
including  but  not  limited  to  screening, 
packing,  crating,  removal,  and 
transportation.  When  the  State  agency 
provides  minimal  services  in  connection 
with  the  acquisition  of  property,  except 
for  document  processing  and  other 
administrative  actions,  the  charge  levied 
by  the  State  agency  shall  be  minimal. 
The  State  plan  shall  provide  for  minimal 
charges  to  be  assessed  in  such  cases 
and  include  the  bases  of  computation. 
When  property  is  made  available  to 
nonprofit  providers  of  assistance  to 
homeless  individuals,  the  State  plan 
shall  provide  for  this  property  to  be 
distributed  at  a  nominal  cost  for  care 
and  handling  of  the  property.  The  plan 
of  operation  shall  set  forth  how  funds 
accumulated  from  service  charges,  or 
from  other  sources  such  as  sales  or 


compliance  proceeds,  are  to  be  used  for 
the  operation  of  the  State  agency  and 
the  benefit  of  participating  donees. 
Service  charge  funds  may  be  used  to 
cover  direct  and  indirect  costs  of  the 
State  agency's  operation,  to  purchase 
necessary  equipment,  and  to  maintain  a 
reasonable  working  capital  reserve. 
Such  funds  may  be  deposited  or 
invested  as  permitted  by  State  law, 
provided  the  plan  of  operation  sets  forth 
the  types  of  depositories  and/or 
investments  contemplated.  Service 
charge  funds  may  be  used  for 
rehabilitating  donable  surplus  property, 
including  the  purchase  of  replacement 
parts.  Subject  to  State  authority  and  the 
plan  of  operation,  the  State  agency  may 
expend  service  charge  funds  to  acquire 
or  improve  office  or  distribution  center 
facilities.  When  such  acquisition  or 
improvements  are  contemplated,  the 
plan  shall  set  forth  what  disposition  is 
to  be  made  of  any  frnancial  assets 
realized  upon  the  sale  or  other  disposal 
of  the  facihties.  When  refunds  of  service 
charges  in  excess  of  the  State  agency's 
working  capital  reserve  are  to  be  made 
to  participating  donees,  the  plan  shall  so 
state  and  provide  details  of  how  such 
refunds  are  to  be  made,  such  as  a 
reduction  in  service  charges  or  a  cash 
refund,  prorated  in  an  equitable  manner. 

3.  Section  101-44.207  is  amended  by 
adding  paragraphs  (a)(12.1)  and  (18.1) 
and  revising  paragraph  (c)  to  read  as 
follows: 

§  101-44.207    EHgttHllty. 

(a)  *   *   * 

(12.1)  "Homeless  individual"  means 
an  individual  who  lacks  a  fixed,  regular, 
and  adequate  nighttime  residence,  or 
who  has  a  primary  nighttime  residence 
that  is:  (i)  A  supervised  publicly  or 
privately  operated  shelter  designed  to 
provide  temporary  Uving 
accommodations  (including  welfare 
hotels,  congregate  shelters,  and 
fransitional  housing  for  the  mentally  ill): 
(ii)  an  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or  (iii)  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regi'lar  sleeping 
accommodation  for  human  beings.  For 
purposes  of  this  regulation,  the  term 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a 
State  law. 
*         *         «         •         * 

(18.1)  "Provider  of  assistance  to 
homeless  individuals"  means  a  public 
agency  or  a  nonproRt,  tax-exempt 
institution  or  organization  that  operates 
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a  program  which  provides  assistance 
such  as  food,  shelter,  or  other  services  to 
homeless  individuals,  as  defined  in 
paragraph  (a)(12.1)  of  this  section. 
Property  acquired  through  the  donation 
program  by  such  institutions  or 
organizations  must  be  used  exclusively 
in  their  program(s)  for  providing 
assistance  to  homeless  individuals. 
*         •         *         *         • 

{c)  Eligibility  of  nonprofit  tax-exempt 
activities.  Surplus  personal  property 
may  be  donated  through  the  State 
agency  to  nonprofit  tax-exempt 
activities,  as  defined  in  this  section, 
within  the  State,  such  as: 

(1)  Medical  institutions; 

(2)  Hospitals; 

(3)  Clinics; 

(4)  Health  centers; 

(5)  Providers  of  assistance  to 
homeless  individuals; 

(6)  Schools; 

(7)  Colleges; 

(8)  Universities; 

(9)  Schools  for  the  mentally  retarded; 

(10)  Schools  for  the  physically 
handicapped; 

(11)  Child  care  centers; 

(12)  Radio  and  television  stations 
licensed  by  the  Federal  Communications 
Commission  as  educational  radio  or 
educational  television  stations; 

(13)  Museums  attended  by  the  public; 

(14)  Libraries,  serving  free  all 
residents  of  a  community,  district.  State 
or  region;  or 

(15)  Organizations  or  institutions  that 
receive  fuiids  appropriated  for  programs 
for  older  individuals  under  the  Older 
Americans  Act  of  1965,  as  amended, 
under  title  IV  and  title  XX  of  the  Social 
Security  Act,  or  under  tides  VIII  and  X 
of  the  Economic  Opportunity  Act  of  1964 
and  the  Community  Services  Block 
Grant  Act.  Programs  for  older 
individuals  include  services  that  are 
necessary  for  the  general  welfare  of 
older  individuals,  such  as  social 
services,  transportation  services, 
nutrition  services,  legal  services,  and 
multipurpose  senior  centers. 
***** 

4.  Section  101-44.208  is  amended  to 
revise  paragraph  (b)  to  read  as  follows: 

§  101-44.208    Property  distributed  to 

donees. 

***** 

(b)  Donation  purpose.  At  the  time 
donable  surplus  property  is  acquired  by 
a  donee,  the  donee's  authorized 
representative  shall  indicate  on  the 
State  agency's  distribution  document  the 
primary  purpose  for  which  the  property 
is  to  be  used.  In  the  case  of  pubhc 
agencies,  such  usage  could  be  for  public 
purposes,  such  as  conservation, 
economic  development,  education,  parks 


and  recreation,  public  health,  programs 
for  providing  assistance  to  homeless 
individuals,  public  safety,  museums. 
State  Indians,  or  programs  for  older 
individuals.  When  the  property  is  to  be 
used  for  a  combination  of  these 
purposes  or  for  some  other  pubhc 
purpose,  the  distribution  document  shall 
so  indicate.  With  respect  to  nonprofit 
institutions  or  organizations,  the 
purpose  shall  be  shown  as  education, 
public  health,  programs  for  providing 
assistance  to  homeless  individuals, 
ruseums,  or  programs  for  older 
individuals. 


Subpart  101-44.47— Reports 

5.  Section  101-44.4701  is  amended  to 
revise  paragraph  (b)  to  read  as  follows: 

§  101-44.4071    Reports. 
***** 

(b)  The  Administrator  of  General 
Services  will  submit  by  October  21, 
1987,  and  annually  thereafter,  a  report  to 
the  Congress  that  describes  each 
program  that  is  administered  by  the 
agency  to  assist  homeless  individuals 
and  the  number  of  homeless  individuals 
served  by  each  program;  impediments, 
including  any  statutory  and  regulatory 
restrictions,  to  the  use  of  these  programs 
by  homeless  individuals;  and  efforts 
made  by  GSA  to  increase  the 
opportunities  for  homeless  individuals 
to  obtain  shelter,  food,  and  supportive 
services. 


Subpart  101-44.49— illustrations  of 
Forms 

6.  Section  101-44.4902-3040-1  is 
amended  by  adding  a  paragraph  at  the 
end  of  the  section  to  read  as  follows: 

§  101.44.4902-3040-1    Instructions  for 
preparing  GSA  Form  3040. 
*         •         *         •         • 

Remarks — Use  this  area  to  report  on 
donations  to  programs  that  provide 
assistance  to  homeless  individuals.  Include 
the  total  amount  of  property  donated,  the 
number  of  providers  that  received  property, 
and  the  number  of  individuals  (estimated  if 
not  known)  served  by  each  provider.  If  no 
donations  were  made  to  providers  during  the 
report  quarter,  an  indication  to  that  effect 
should  be  made. 

Dated:  October  12, 1988. 
Richard  G.  Austin, 

Acting  Administrator  of  General  Services. 
[FR  Doc.  88-26980  Filed  11-21-88;  8:45  am] 
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41  CFR  Parts  201-1, 201-2, 201-23,  and 
201-24 

[FiRIMR  Temp.  Reg.  13,  Supp  2] 

Temporary  Implementation  of 
Paperwork  Reduction  Reauthorization 
Act  of  1986;  Automatic  Data 
Processing  Equipment 

AGENCY:  Information  Resources 
Management  Service,  GSA. 
action:  Temporary  regulation, 
supplement.       

summary:  This  supplement  extends 
Federal  Information  Resources 
Management  Temporary  Regulation  13 
for  one  additional  year.  Temporary 
Regulation  13  implemented  applicable 
portions  of  the  Paperwork  Reduction 
Reauthorization  Act  of  1986.  The  statute 
provided  a  new  definition  of  "automatic 
data  processing  equipment"  vmder  Pub. 
L.  89-306,  as  amended  (Brooks  Act). 
Supplement  1  extending  Temporary 
Regulation  13  to  December  23, 1987  was 
published  in  the  Federal  Register  on 
December  8. 1987  (52  FR  46468).  The 
intent  of  this  extension  is  to  continue 
temporary  implementation  of  the  statute 
until  a  proposed  amendment  is  codified. 
See  "Implementation  of  Title  VIII. 
Paperwork  Reduction  Reauthorization 
Act  of  1986,  Regarding  Automatic  Data 
Processing  Equipment ",  which  appeared 
in  the  Federal  Register  on  August  23, 
1988  (53  FR  32085). 
DATES:  Effective  date:  December  23, 
1988. 

Expiration  date:  December  23, 1989. 

Comments  are  due:  December  22, 
1988. 

ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (KMPR),  Project  88.32T. 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Loy.  Regulations  Branch 
(KMPR),  Office  of  Information 
Resources  Management  Policy, 
telephone  (202)  566-0194  or  FTS.  566- 
0194. 

SUPPLEMENTARY  INFORMATION:  (1) 
Temporary  Regulation  13  was  published 
in  the  Federal  Register  on  December  23, 
1986  (51  FR  45887).  Pursuant  to  41  U.S.C. 
418b(d],  the  publication  of  the  original 
rule  was  waived  because  of  urgent  and 
compelling  circiunstances  to  implement 
Pub.  L.  99-500  which  was  effective  as  of 
October  18. 1986.  Supplement  1 
extended  Temporary  Regulation  13  to 
December  23. 1987  (52  FR  46468).  The 
publication  of  a  proposed  rule  is  again 
waived  because  the  extension  of  the 
expiration  date  of  the  original  rule  is  of 
a  technical  or  editorial  nature  without  a 


change  of  substance.  The  rule  continues 
temporary  implementadon  of  the  statute 
while  additional  rulemaking  is  in 
progress.  See  '"Implementation  of  Title 
VIII.  Paperwork  Reduction 
Reauthorization  Act  of  1986.  Regarding 
Automatic  Data  Processing  Equipment", 
which  appeared  in  the  Federal  Register 
on  August  23. 1988  (53  FR  32085). 

(2)  The  General  Services 
Administration  (GSA)  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  GSA  decisions  are 
based  on  adequate  information 
concerning  the  need  for  and  the 
consequences  of  the  rule.  The  rule  is 
written  to  ensure  maximum  benefits  to 
Federal  agencies.  This  is  a 
Govemmentwide  regulation  that  will 
have  litde  or  no  cost  effect  on  society. 
The  temporary  rule  is  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  et  seq.]. 

List  of  Subjects  in  41  CFR  Parts  201-1, 
201-2. 201-23.  and  201-24 

Computer  technology.  Goveriunent 
prociu-ement.  Government  property 
management,  Information  resources 
activities,  Competition, 
Telecommimications. 

Autliority:  Sec.  205(c],  63  Stat.  390;  40 
U.S.C.  486(c)  and  sec.  101(f).  100  Stat.  1783- 
345:  40  U.S.C.  751(f}. 

In  41  CFR  Chapter  201,  FIRMR 
Temporary  Regulation  13,  Supplement  2 
is  added  to  Appendix  A  at  the  end  of  the 
chapter. 

FIRMR  Temporary  Regulation  13 
Supplement  2 

To:  Heads  of  Federal  agencies. 

Subject:  FIRMR  Implementation  of  the 
"Paperwork  Reduction  Reauthorization 
Act  of  1986"  (Tide  VIII.  Pub.  L  99-500). 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  FIRMR  Temporary 
Regulation  13  for  one  additional  year. 
The  intent  of  this  extension  is  to 
continue  temporary  implementation  of 
the  statute  until  a  proposed  amendment 
is  codified. 

2.  Effective  date.  This  regulation  is 
effective  December  23. 1988. 

3.  Expiration  date.  The  expiration 
date  of  this  temporary  regulation  is 
extended  fix>m  December  23, 1988  to 
December  23, 1989. 

Richard  G.  Austin, 

Acting  Administrator  of  General  Services. 

October  25. 1988. 

(FR  Doc.  88-26979  Filed  11-21-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Itealtti  Care  Financing  Administration 

42  CFR  Parts  405, 406  and  407 

[BERC-299-F] 

Medicare  Program;  Hospital  Insurance 
Entftlsment  and  Supplementary 
Medical  Insurance  Enrollment  and 
Entitlement 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Final  rule. 

SUMMARY:  These  regidations  amend  the 
Medicare  rules  that  deal  with  hospital 
insurance  entitlement  and  with 
supplementary  medical  insurance  (SMI) 
enrollment  and  entiUement  They  also 
revise  rules  and  deal  with  State  buy-in 
agreements,  that  is,  agreements  imder 
which  States  may  seciu-e  SMI  benefits 
for  certain  Medicaid-eligible  individuals 
by  enrolling  them  in  SMI  and  paying 
their  SMI  premiums. 

The  changes  are  necessary  to  conform 
our  rules  to  changes  made  in  the 
Medicare  and  Medicaid  laws  since  the 
rules  were  last  pubUshed. 

The  purpose  is  to  ensure  that  those 
who  must  apply  our  rules  are  not  misled 
or  confused  by  content  that  fails  to 
reflect  statutory  changes  and  modified 
policy. 

DATE:  These  regulations  are  effective 
December  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  Garrison,  (301)  966-5643. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose  and  Scope 

These  amendments  conform  HCFA 
regulations  to  statutory  changes  enacted 
since  the  particidar  sections  were  last 
published.  Many  of  the  statutory 
changes  were  self-executing,  that  is,  so 
clear  and  specific  that  putting  their 
provisions  into  effect  did  not  require 
formal  rules.  Other  have  been 
implemented  through  changes  in  the 
basic  regidations  for  each  particular 
policy  area.  In  both  cases,  it  is 
necessary  to  conform  all  of  our 
regidations  so  that  they  are  internally 
consistent  and  reflect  current 
requirements  and  procedures.  When  the 
regulations  that  needed  to  be  conformed 
contained  outdated  material,  confusing 
language,  or  incorrect  cross-references, 
we  have  also  made  revisions  to  clarify 
and  correct  them. 

Most  of  the  statutory  provisions  are 
contained  in  seven  laws: 


1.  The  Omnibus  Reconciliation  Act  of 
1980  (Pub.  L  96-499)  enacted  December 
5.1980. 

2.  The  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L  97-35)  enacted 
August  13. 1981. 

3.  The  Tax  Equity  and  Fiscal 
Responsibility  Act  (Pub.  L  97-248) 
enacted  September  3, 1982. 

4.  The  Social  Security  Amendments  of 
1983  (Pub.  L  98-21)  enacted  April  20, 
1983. 

5.  The  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369)  enacted  July  18. 1984. 

6.  The  Consolidated  Omnibus  Budget 
Reconcihation  Act  of  1985  (Pub.  L  98- 
272)  enacted  April  7. 1988). 

7.  The  Omnibus  Budget  Reconciliation 
Act  of  1986  (Pub.  L.  99-509)  enacted 
October  21. 1986). 

The  above  laws  are  referred  to  by 
number.  Other  laws  are  identified  as 
necessary. 

The  conforming  changes  are  needed 
primarily  for  the  Medicare 
supplementary  medical  insurance  (SMI) 
program.  Accordingly,  it  is  the  SMI  "-ft- 

regidations  in  Subpart  B  of  42  CFR  Part 
405  (most  of  which  were  last  published 
between  1971  and  1978)  that  have 
undergone  the  most  extensive  revision. 
Subpart  B,  which  deals  with  enrollment 
and  entiUement  required  extensive 
revision  because  of  changes  in  the 
statute  or  in  other  regulations  that 
implement  statutory  changes. 

As  part  of  our  ongoing  project  to 
establish  separate  parts  for  each  major 
area  of  the  Medicare  program,  the 
Supbart  B  content  is  redesignated  as 
Part  407.  For  the  reader's  convenience,  a 
redesignation  table  for  Subpart  B  is 
provided  at  the  and  of  this  preamble. 

n.  Background 

The  SMI  program  is  the  voluntary 
Medicare  Part  B  program  that  pays  all  or 
part  of  the  costs  for  physician's  services, 
outpatient  services,  home  health 
services,  services  furnished  by  rural 
health  clinics,  ambulatory  surgical 
centers,  and  comprehensive  outpatient 
rehabilitation  facilities.  Part  B  also  helps 
to  pay  fur  certain  other  medical  and 
health  services  not  covered  by  hospital 
insurance  (Medicare  Part  A). 

The  SMI  program  is  available  to 
individuals  who  are  entiUed  to  hospital 
insurance  and  to  U.S.  residents  who 
have  attained  age  65  and  are  citizens  or 
are  aliens  lawfully  admitted  for 
permanent  residence  who  have  resided 
in  the  United  States  for  five  consecutive 
years.  This  program  requires  enrollment 
and  payment  of  monthly  premiums. 
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m.  Notice  of  PiopoMd  RuJemaking 

On  Febniary  19. 1988.  at  53  FR  5008, 
we  proposed  amendments  that  were 
discussed  in  detail  in  tbe  preamble  to 
the  NPRM  and  are  Bumniarized  below. 
No  comments  were  received,  and  only 
minor  technical  corrections  or  editorial 
changes  are  made  in  the  proposed  rules. 

rv.  Final  Rules 

A.  Medicare  Entitlement  Based  on 
Government  Employment 

1.  Statutory  Provisions 

Section  278  of  Pub.  L  97-248  provides, 
effective  January  1, 1983,  for  taxing 
Federal  wages  and  crediting  Federal 
employment  as  a  basis  for  entitlement  to 
hospital  insurance  (HI). 

Section  13205  of  Pub.  L  99-272 
provides  for  taxing  the  wages  of  State 
and  local  government  employees  hired 
on  or  after  April  1, 1986,  and  crediting 
that  employment  for  entitlement  to 
Medicare  Part  A  hospital  insurance. 
State  and  local  entities  have  the  option 
of  covering  employees  hired  before 
April  1986,  but  only  with  respect  to 
wages  for  periods  after  March  31, 1986. 

2.  Conforming  Changes 

Subpart  B  of  Part  406  of  the  Medicare 
niles  is  amended  to  reflect  the 
provisions  of  sections  278  and  13205. 

B.  Medicare  Entitlement  for  Disabled 
Men  Entitled  to  Father's  Benefits 

1.  Statutory  Provisions 

Section  309(q)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  98-21) 
extends  Medicare  entitlement,  effective 
May  1983,  to  disabled  men  who  are 
entitled  to  father's  benefits.  Under  the 
new  provision,  which  amends  section 
226(e)(3),  a  disabled  man  who  is  entitled 
to  father's  benefits  (and  cannot  become 
entitled  to  disabled  widower's  benefits 
at  the  same  time),  is,  if  he  applies  for 
hospital  insurance  benefits,  deemed 
entitled  to  disabled  widower's  benefits 
as  follows: 

•  If  he  applied  for  hospital  insurance 
benefits  before  may  1984,  be  was 
deemed  entitled  to  disabled  widower's 
benefits  for  any  month  after  April  1981 
for  which  he  woold  have  been  entitled 
to  those  benefits  if  he  had  filed  an 
application  for  them. 

•  if  he  applies  for  hospital  insurance 
benefits  in  or  after  May  1984,  he  will  be 
deemed  entitled  to  disabled  widower's 
benefits  for  any  of  up  to  12  months 
before  the  month  of  application  for 
which  he  would  have  been  eligible  for 
those  benefits  if  he  had  filed  an 
application  for  them. 


2.  Confoiming  Change 

Section  406.12  is  amended  to 
incorporate  this  provision. 

C.  SMI  Enrollment,  Coverage,  and 
Premium  Increase 

1.  Statutory  Provisions 

Sections  1837, 1838,  and  1839  of  the 
Act  deal,  respectively,  with  enrollment 
periods,  coverage  periods,  and  amounts 
of  premiums.  Those  sections  were 
extensively  amended  by  section  945  of 
Pub.  L  96-499,  section  2151  of  Pub.  L 
97-35,  and  section  2338  of  Pub.  L.  98-369. 

Section  945  removed  the  previous  2- 
enroUment  limitation  and  established 
continuous  open  enrollment  instead  of 
the  previous  3-month  (January  through 
March)  annual  enrollment  period. 
effective  April  1, 1981. 

Section  2151  eliminated  continuous 
open  enrollment  (that  is,  restored  the 
annual  3-month  enrollment  period) 
effective  October  1. 1961.  but  retained 
the  provision  alIo%ving  an  unlimited 
number  of  reenrollments.  Since  the  law 
requires  that  the  monthly  premium  be 
increased  for  individuals  who  enroll 
after  expiration  of  their  initial 
enrollment  periods  and  for  those  who 
reenrolL  the  enrollment  provisions  of 
sections  945  and  2151  also  affected  the 
way  the  premium  increase  would  be 
determined. 

Section  2338(a)  amended  section 
1839(b),  effective  January  1. 1983,  to 
provide  that,  in  determining  the 
premium  for  late  enrollment  in  SMI,  the 
months  dutring  which  an  employer  group 
health  plan  was  primary  payer  for 
individuals  age  65  to  69  be  excluded. 

Sections  2338  (b)  and  (c)  corrected  an 
anomaly  whereby  employed  individuals 
between  65  and  89  years  of  age,  for 
whom  the  employer  group  health  plan 
was  primary  payer  of  benefits,  were 
nonetheless  obliged  to  enroll  in  SMI 
because  of  the  above  noted  restrictions 
on  enrollment  periods  and  the  increased 
premiums  charged  to  late  enrollees 
under  section  1839(b)  of  the  Medicare 
law.  The  amendment  added  special 
enrollment  periods  (SEPs)  to  existing 
initial  and  general  enrollment  periods, 
so  that  Medicare  coverage  could  begin 
promptly  when  Medicare  would  again 
become  the  primary  payer  because  the 
beneficiary  had  ceased  working  or 
attained  age  70. 

Three  sections  of  Pub.  L  99-272  affect 
enrollment  and  premium  increases,  as 
follows: 

Section  9201(a)  amended  section 
1862(bM3KA).  effective  May  1. 1986.  to 
remove  the  upper  age  limit  so  that 
employer  group  health  plan  benefits 
continue  to  be  primary  to  Medicare 
benefits  even  after  the  individual  or  the 


individual's  spouse  attains  age  70. 
Section  9201(c)  eliminated  the  SEP  at 
age  70  since  tlie  employer  plan 
continues  to  be  primary  as  long  as 
employment  continues.  (Sections  1837(i) 
and  1638(e)  were  amended.) 

Section  9219(a)  makes  the  provisions 
for  SEPs,  and  for  exclusion  of  months  of 
employer  plan  coverage  in  determining 
premiimi  increases  consistent  for  all 
workers.  (Sections  1837(i)  and  1839(b) 
were  amended.)  This  means  that  the 
provisions  apply  to  two  groups  for 
whom  employer  plan  benefits  are  not 
primary  to  Medicare  because — 

•  They  are  neither  entitled  to,  nor 
eligible  for,  hospital  insurance;  or 

•  They  work  for  employers  of  fewer 
than  20  employees. 

Since,  as  discussed  above,  the  age  70 
cap  has  been  removed,  these  rules  apply 
to  individuals  age  65  or  over. 

In  the  determination  of  premium 
increases  for  late  enrollment,  any 
months  (beginning  with  January  1983) 
during  which  the  individual  was  covered 
under  an  employer  plan  are  excluded. 
The  exclusion  applies  for  premiums  for 
months  begiiming  witfi  June  1988.  The 
SEP  provision  applies  to  enrollments 
made  in  or  after  August  198a 

Section  9124  added  section  18ia(c)(7) 
to  provide,  effective  for  premiums  for 
months  after  June  1986,  that  the 
premium  increase  for  late  enrollment  in 
hospital  insurance  be  limited  to  10 
percent  and  be  payable  for  no  longer 
than  twice  the  number  of  full  twelve- 
month periods  during  which  the 
individual  could  have  been,  but  was  not, 
enrolled  in  the  Medicare  Part  A 
program. 

Section  9319  of  Pub.  L  99-509— 

•  Added  section  1862(b)(4)  to  make 
Medicare  secondary  payer  for  certain 
disabled  Medicare  beneficiaries  who  are 
covered  under  large  group  health  plans; 
and 

•  Amended  section  1837(1)  to  provide 
special  enrollment  periods  for  those 
beneficiaries,  so  that  SMI  will  begin 
promptly  when  employer  plan  coverage 
ends. 

These  provisions  are  effective  January 
1, 1987  and  will  expire  on  December  31. 
1991. 

2.  Conforming  Changes 

The  regulations  dealing  with 
individual  SMI  enrollment  are  revised  to 
reflect  the  statutory  changes  discussed 
above.  (See  Subpart  B  of  Part  407.) 
Section  407.18  (c).  (d),  and  (e)  are 
revised  to  restore  content  that  was 
erroneously  dropped  from  (  405.210(b) 
when  that  paragraph  was  revised  by 
rules  published  on  March  25, 1963  (48  FR 
12526).  The  statutory  amendments  that 
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apply  to  Medicare  Part  A  are  reflected 
in  S5  406.21  and  406.22  of  the  hospital 
insurance  rules. 

D.  Effective  Date  of  Voluntary 
Disenrollment  from  SMI 

1 .  Statutory  Provision 

Section  9344(b)  of  Pub.  L.  99-509 
amends  section  1838(b]  to  change  the 
effective  date  of  voluntary  disenrollment 
from  SMI.  Effective  for  disenrollment 
requests  filed  on  or  after  July  1. 1987. 
SMI  coverage  ends  on  the  last  day  of  the 
month  following  the  month  in  which  the 
disenrollment  request  is  filed.  Before 
this  amendment,  voluntary  termination 
was  effective  at  the  end  of  the  quarter 
after  the  quarter  in  which  the 
disenrollment  request  was  filed. 

2.  Conforming  Changes 

The  regulations  dealing  with  SMI 
termination  (Subparts  B  and  C  of  Part 
407)  reflect  this  change. 

E.  State  Buy-in  Agreements 

1.  Statutory  Provisions 

Section  945  of  Pub.  L  96-499  also 
amended  section  1843  to  provide  that, 
during  calendar  year  1981: 

•  A  State  that  did  not  have  a  buy-in 
agreement  (that  is.  an  agreement  to 
enroll  in  SMI  individuals  eligible  for  SMI 
and  for  cash  assistance  or  Medicaid  and 
pay  their  SMI  premiums),  could  request 
such  an  agreement;  and 

•  A  State  that  already  had  a  buy-in 
ugi-eement  could  request  a  broader 
coverage  group  for  the  agreement. 

Section  947  of  that  same  law  provides 
for  earlier  termination  of  SMI 
entitlement  when  requested  by  an 
individual  who  was  deemed  enrolled 
after  he  or  she  was  no  longer  eligible  to 
have  the  SMI  premiums  paid  by  the 
State.  (Sections  1838(b)  and  1843(g)(2) 
were  amended.) 

Under  a  number  of  laws  enacted  since 
1980.  certain  individuals  who  lose 
eligibility  for  cash  assistance  payments 
must  nevertheless  be  treated  as  cash 
assistance  recipients  for  purposes  of 
Medicaid  eligibility.  If  those  individuals 
are  covered  under  the  State's  Medicaid 
program,  they  are  eligible  for  buy-in 
coverage.  Section  301(e)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
amends  section  1843  of  the  Act  to 
restore,  effective  "after  1988".  the 
provisions  that  were  in  effect  during 
1981. 

2.  Conforming  Changes 

Subpart  C  of  Part  407  (§§  407.40- 
407.50)  explains  the  statutory  basis  for 
buy-in.  defines  terms,  lists  coverage 
groups,  and  sets  forth  the  conditions  and 


procedures  for  termination  of  buy-in 
agreements. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
agencies  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
regidation  that  is  likely  to  have  an 
annual  impact  of  $100  million  or  more, 
cause  a  major  increase  in  costs  or 
prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  order. 

We  have  determined  that  a  regulatory 
impact  analysis  is  not  required  for  these 
rules  because  they  would  not  have  an 
annual  impact  of  $100  million  or  more. 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  and  section  1102(b)  of  the 
Social  Security  Act.  we  prepare  a 
regulatory  flexibility  analysis  for  each 
rule  unless  the  Secretary  certifies  that 
the  particular  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or  a 
significant  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals.  A  small  entity  is  defined  as  a 
small  business,  a  nonprofit  enterprise,  or 
a  governmental  jurisdiction  (such  as  a 
county,  city,  or  township)  with  a 
population  of  less  than  50.000.  We 
consider  all  providers  and  suppliers  of 
services  to  be  small  entities.  For 
purposes  of  section  1102(b)  of  the  Act. 
we  define  a  small  rural  hospital  as  a 
hospital  that  has  fewer  than  50  beds  and 
is  located  anywhere  except  in  a 
metropolitan  statistical  area. 

We  have  not  prepared  a  reg\ilatory 
flexibility  analysis  because  we  have 
determined,  and  the  Secretary  certifies, 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operation  of  a  substantial 
number  of  small  rural  hospitals. 

Paperwork  Reduction  Act 

These  regulations  contain  no  new 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO). 
Health  professions,  Kidney  diseases. 
Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  X-rays. 


42  cm  Part  406 

Health  facilities.  Kidney  diseases. 
Medicare. 

42  CFR  Part  407 

Medicare  Part  B  enrollment  and 
entitlement.  State  buy-in  agreements. 

Redesignation  Table 

42  CFR  Part  405.  Subpart  B 


Otdaac 


405.201. 
405.202 . 
405.205. 
405.206. 
405.207. 

405.210(«) 

40S.210(b) 

405.210(c) 

405.211 

405.212  (a)  «(C) 

405.212(b)  [Reserved]. 

405.212(d) ..„.. 

405.212(e).. 
405.213 


405.214(a)  [ReMTvedl . 
405.214  (b)  &  (c) „ 


405.214(d). 

405.215 

405.216.... 

405.217(a) 

405.217  (b)-(i). 


405.220. 
405.221  . 
405.222. 


405.223. 


405.226. 


4  407.1. 
407.^ 

.  407.10(a). 

407.10(b). 
J  407.11. 

407.12  and  407.22(b). 

407.17(a)  Wid  407.18. 

407.17(b). 

407.12(a). 

407.14(aK1). 

407.  Dotatod. 
.  407.14(a)(2). 

407.14(b). 

407.12(a)  and  407.15. 

407.  Removed. 

407.  Removed  « 
JnconBiBtont  vMtti 
changes  in  ttie  law. 

407.30. 
..|  407.12(b). 

407.20. 

407.40(a). 

407.40  (C)  and  (d).' 

407.4^  and  407.43. 

407.4(b). 

407.25. 

407.47. 
.  407.27.  407.  148.  and 
407.50. 

407.3Z 


42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 
I.  Part  405  is  amended  as  follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  B— [Removed  and  Reserved] 

A.  Subpart  B  (SS  405.201  through 
405.226)  is  removed  and  reserved  and 
the  table  of  contents  is  amended  to 
reflect  this  change. 

B.  The  content  of  fiS  405.201  through 
405.226  is  redesignated  under  a  new  Part 
407,  revised,  and  presented  later  in  this 
document 

C.  Throughout  this  Chapter  IV.  all 
references  to  Subpart  B  and  to 

SS  405.201 — 405.226  are  changed  to  refer 
to  Part  407  and  its  sections,  as 
appropriate. 

n.  Part  406  is  amended  as  set  forth 
below: 
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PART  406— HOSPITAL  INSURANCE 
ELIGIBILITY  AND  ENTITLEMENT 

A.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (4?  IJS.C.  1302  and  1395hh) 
unless  otherwise  noted. 

B.  Subpart  A  is  amended  as  set  forth 
below: 

1.  The  subpart  titie  is  revised  to  read 
as  follows: 

Subpart  A— General  Provisions 

2.  In  §  406.6,  the  introductory  text  of 
paragraph  (c)  is  republished,  in  (c)(3) 
"or"  is  removed,  in  (c)(4)  the  period  is 
revised  as  ";  or",  and  a  new  paragraph 
(c)(5)  if  added,  to  read  as  follows: 

S  406.6  Application  or  •nrollment  for 

hospital  Insuraneo. 

•        •        •        •        • 

(c)  IndJviduak  who  must  fUe  an 
application  for  hospital  insurance.  An 
individual  must  Bie  an  application  £or 
hospital  insurance  if  he  or  she  seeks 
entitlement  to  hospital  insurance  on  the 

basis  of — 

«         *         *         •         * 

(5)  The  special  provisions  applicable 
to  govenunent  employment  as  set  forft 
in  §  406.15. 

C.  Subpart  B  is  amended  as  set  forth 
below: 

1.  The  table  ai  contents  is  amended  by 
revising  the  title  of  1 406.11  aiul  adding 

a  new  {  406.15,  to  read  as  follows: 

Subpart  B — Hospital  Iniuranrw  Witliout 
Ptimiiua* 

406.10  Individual  age  65  or  over  who  is 
entitled  to  social  security  or  railroad 
retirement  benefits. 

406.11  Individual  age  65  or  over  wiio  is  not 
eligible  as  a  social  security  or  railroad 
retiremeirt  beneficaarjr.  or  oa  the  basis  of 
government  employaaeBL 

406.12  Individual  under  age  65  who  is 
entitled  to  social  security  or  railroad 
retirement  disability  benefits. 

406.13  Individnal  who  has  end-stage  renal 
disease. 

406.15    Special  provisions  apphcable  to 
Medicare  qoalified  govecnment 
employmenL 

{406.11    [Ammdsd] 

2.  Section  406.11  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  "S  406.11  Individual  age  65  or  over 
who  is  not  eligible  as  a  social  security  or 
railroad  retirement  beneficiary,  or  on 
the  basis  of  goverranent  employment." 

b.  In  paragraph  (b),  "or  5  406.15"  is 
inserted  inunediately  after  "5  406.10". 

c.  In  paragraph  (bKlKii).  "1968"  is 
changed  to  "1968"  and  "1968"  is 
changed  to  "1966". 


d.  In  paragraph  (e)(2j.  "or  <  408.15"  is 

added  at  the  end  of  the  sentence. 
3.  Section  406.12  is  amended  by 
revising  the  heading  of  paragraph  (c), 
redesignating  paragraph  (cK4)  as  (c)(5) 
and  republishing  (c)(5),  and  adding  a 
new  paragraph  (c)(4)  to  road  as  follows: 

$406.12    IndMdual  undar  ao*  65  wtte  is 
•ntltlad  to  sodai  sacurity  or  rsHrosd 
retlrsment  disal>illty  banaflts. 

(c)  Deemed  entitlement  to  disabled 
widow's  or  widower's  monthly  benefits. 

(4)  Deemed  entitlement  for  certain 
individuals  entitled  to  father's  benefits. 
An  individual  who  is  entitled  to  father's 
insurance  benefits  under  section  202(g) 
of  the  Act  cannot  at  the  same  time  be 
entitled  to  disabled  widower's  benefits. 
However,  if  he  applies  for  hospital 
insurance  benefits,  he  will  be  deemed  to 
be  entitled  to  disabled  widower's 
monthly  benefits  as  follows: 

(i)  If  he  applied  for  hospital  insurance 
benefits  before  May  1984,  he  was 
deemed  entitled  to  disabled  widower's 
benefits  for  any  month  after  April  1981 
for  which  he  would  have  been  entitled 
to  those  benefits  if  he  had  filed  an 
application  for  them. 

(ii)  If  he  applies  for  hospital  insurance 
benefits  in  or  after  May  1964,  he  is 
deemed  entitled  to  disabled  widower's 
benefits  for  any  month,  up  to  12  months 
before  the  month  of  application,  for 
which  he  would  have  been  entitled  to 
those  benefits  if  he  had  filed  an 
application  for  them. 

(iii)  Hospital  insurance  entitlement 
under  this  paragraph  (cK4)  could  not 
begin  before  May  1083. 

(5)  Deemed  retroactive  entitlement  for 
certain  disabJed  withws  and  widowers. 
In  some  cases,  disabled  vridows  or 
widowers  camiot  become  entitled  to 
monthly  cash  benefits  beftne  the  month 
in  wfaidi  tfaey  file  application.  However, 
for  purposes  of  meeting  the  25-aionth 
requirement,  disability  benefit 
entitlement  will  be  deemed  to  have 
begun  with  the  earHest  month  (of  the  12 
months  before  the  application  for  cash 
benefits)  in  which  the  individutd  met  all 
the  requuements  exc^>t  the  filing  of  an 
application.  (This  provision  is  efi^ective 
for  applications  filled  on  or  after  January 
1. 1978.) 

•         •         ♦         •         • 

4.  New  S  406.15  is  added,  to  read  as 
follows: 


§406.15    Special  I 

IMedlcara  quaVfiad  gevamfaant 

emptoyment 

(a)  Definition.  As  used  in  this  section. 
"Medicare-qualified  government 
employment"  means  Federal.  State,  or 


local  government  emplojrment  that  is 
8ub)ect  only  to  the  hospital  insurance 
portion  of  the  tax  imposed  by  the 
Federal  Insurance  Contributions  Act 
(F.I.C.A.).  This  includes — 

(1)  Wages  paid  for  Federal 
employment  after  Deceoiber  1982. 

(2)  Wages  paid  to  State  and  locaJ 
govenunent  employees  hired  after 
March  31, 1988. 

(3)  Wages  paid  to  State  and  local 
government  employees  hired  before 
April  1, 1988  but  whose  employment 
after  March  31, 1986  is  covered,  for 
Medicare  purposes  only,  under  an 
agreement  under  section  218  of  the  Act 

(b)  Crediting  of  wages  that  are 
taxable  only  for  Medicare  purposes. 
Medicare  qualified  government 
employment  is  credited  in  the  same  way 
and  in  the  same  amount  as  social 
security  covered  employment  is  credited 
for  monthly  social  security  cash  benefit 
purposes.  However,  since  only  the 
Medicare  portion  (not  the  social  security 
portion)  of  the  F  J.CLA.  tax  is  imposed. 
Medicare  qualified  government 
employment  does  not  help  qualify  the 
individual  for  monthly  Social  Senuity 
cash  benefits. 

(c)  Required  quarters  of  coverage.  (1) 
To  quaUfy  for  hospital  insurance  on  the 
basis  of  Medicare  qualified  government 
emplo3nneot.  an  individual  must  have 
the  number  of  quarters  of  covnage 
necessary  to  qualify  for  hospital 
insurance  under  S  406.ia  1 406.12,  or 

S  406.13. 

(2)  An  individual  who  has  worked  in 
Medicare  qualified  government 
employment  may  qualify  for  hospital 
insurance  on  the  basis  of  Medicare 
qualified  government  employment 
exclusively,  or  a  combination  of 
Medicare  qualified  govenunent 
employment  and  social  security  covered 
employment. 

(d)  Transitional  provision  for  Federal 
employmenL  Any  individual  who  was  s 
Federal  employee  at  any  time  both 
during  and  before  January  1983  will 
receive  credit  for  quarters  of  Federal 
employment  before  January  1983 
vWthoat  paying  tax.  This  transitional 
provision  applies  even  if  the  Federal 
employee  did  not  receive  Federal  wages 
for  January  1983,  for  instance,  because 
he  or  she  was  on  approved  leave 
without  pay  or  on  loan  to  a  State  or 
foreign  agency. 

(e)  Conditioas  of  entitlement.  An 
individual  who  has  worked  in  Medicare 
qualified  govenunent  employment  (or 
any  related  individual  who  would  be 
entitled  to  social  security  cash  benefits 
on  the  employee's  record  if  Medicare 
qualified  government  employment 
qualified  for  those  benefits)  is  entitled  to 


hospital  insurance  benefits  if  he  or 
she— 

(1)  Would  meet  the  requirements  of 

S  406.10,  S  406.12.  or  S  406.13  if  Medicare 
qualified  government  employment  were 
social  security  covered  employment; 
and 

(2)  Has  filed  an  application  for 
hospital  insurance. 

For  purposes  of  this  section  not  more 
than  12  months  before  the  month  of 
application  may  be  counted  towards  the 
25-month  qualifying  period  specified  in 
S  40e.l2(a). 

(f)  Beginning  and  end  of  entitlement — 
(1)  Basic  rule.  Subject  to  the  limitations 
specified  in  paragraph  (f)C2)  and  (f)(3)  of 
this  section,  entitlement  begins  and  ends 
as  specified  in  t  406.10,  i  406.12  or 
{  406.13,  whichever  is  used  to  establish 
hospital  insurance  entitlement  for  the 
Federal,  State,  or  local  government 
employee  or  related  individuaL 

(2)  Limitations:  Federal  government 
employmenL  (i)  Hospital  insiu'ance 
entitlement  based  on  Federal 
employment  could  not  begin  before 
January  1983. 

(ii)  No  months  before  January  1983 
may  be  used  to  satisfy  the  qualifying 
period  required  for  entitlement  based  on 
disabilify. 

(3)  Limitations:  State  and  local 
government  employmenL  (i)  Hospital 
insurance  entitlement  based  on  State  or 
local  government  employment  caimot 
begin  before  April  1986. 

(ii)  No  months  before  April  1986  may 
be  used  to  satisfy  the  qualifying  period 
required  for  entitlement  based  on 
disabilify. 

D.  Subpart  C  is  amended  as  set  forth 
below: 

Subpart  C — Premium  Hospital 
ineurance 

1.  Section  406.21  is  amended  to  revise 
paragraphs  (a)  and  (c)(2)  and  add  a  new 
paragraph  (e)  to  read  as  follows: 

S  406.21    EnroHmant  and  antitiamant 

(a)  Basic  provision.  An  individual 
who  meets  the  requirements  of 
S  406.20(b)  may  eiuoll  for  premiiun 
hospital  insurance  only  during  his  or  her 
"initial  enrollment  period",  a  "general 
enrollment  period",  or  a  "special 
eiutillment  period",  as  set  forth  in 
paragraphs  (b)  through  (e)  of  this 
section. 


(c)  General  enrollment  pen'od. 

(1)  *  *  * 

(2)  General  enrollment  periods  are  for 
individuals  who  do  not  eiuoll  during  the 
special  eiuollment  period,  who  failed  to 
enroll  during  the  initial  enrollment 


period,  or  whose  previous  period  of 
entitlement  had  terminated. 

***** 

(e)  Special  enrollment  period— {1] 
Terminology. 

As  used  in  this  paragraph — 

(i)  "Employer  group  health  plan"  or 
"Employer  plan"  has,  to  the  extent  not 
Inconsistent  with  section  1837(i)(l](B)  of 
the  Act  the  meaning  set  forth  in  section 
162(i)(3)  of  the  Internal  Revenue  Code 

(DRC)  which  reads: group  health 

plan'  means  any  plan  of,  or  contributed 
to  by,  an  employer,  to  provide  medical 
care  *  *  *.  to  his  employees,  former 
employees,  or  the  families  of  such 
current  or  former  employees,  directly,  or 
through  insurance,  reimbiusement  or 
otherwise".  The  phrase  "plan  of 
encompasses  a  plan  that  is  under  the 
auspices  of  an  employer  who  makes  no 
financial  contribution — a  so-called 
"employee-pay-all"  plan.  Since  section 
1837(i)(l)(B)  of  the  Act  (which  is  made 
applicable  to  premium  hospital 
insurance  by  section  1818  of  the  Act) 
requires  that  the  individual  be  covered 
under  the  plan  "by  reason  of  the 
individual's  or  the  individual's  spouse's 
current  employment",  the  "former 
employee"  language  of  the  IRC 
definition  does  not  apply. 

(ii)  "Special  enrollment  period"  (SEP) 
is  a  7-month  period  that  begins  when  the 
individual  is  no  longer  covered  by  an 
employer  group  health  plan. 

(2)  Basic  rule.  Effective  August  1. 
1986,  individuals  may  enroll  in  premium 
hospital  insurance  during  SEPs  that  are 
available  to  them  if  they  meet  the 
following  requirements: 

(i)  When  first  eligible  to  enroll  for 
premium  hospital  insurance  under 
S  40e.20(b),  they  were  cof  ered  under  an 
employer  group  health  plan  by  reason  of 
current  employment  of  the  individual  or 
the  individual's  spouse;  and 

(ii)  The  employer  plan  coverage  has 
ended  because  of  termination  of  the 
employment,  or  for  any  other  reason. 

(3)  Beginning  date  of  SEP.  If  the 
individual  enrolls  during  the  month  in 
which  employer  plan  coverage  ends, 
that  month  is  considered  the  first  month 
of  the  SEP.  Otherwise,  the  SEP  begins 
with  the  following  month. 

(4)  Effective  date  of  coverage. 
Enrollment  during  the  first  month  of  the 
SEP  will  result  in  coverage  effective 
with  the  first  day  of  that  month; 
enrollment  in  the  second  through 
seventh  months  of  the  SEP  will  result  in 
coverage  elective  with  the  month 
following  the  month  of  enrollment 

(5)  Limitation  on  right  to  subsequent 
SEPs.  Subsequent  SEPs  become 
available  if  the  individual  reacquires 
employer  plan  coverage  based  on 


current  employment  and  later  loses  it 
Generally,  if  an  individual  fails  to  enroll 
during  any  available  SEP,  no  further 
SEPs  become  available.  However,  if  an 
individual  failed  to  enroll  diuing  a 
previous  SEP  because  employer  plan 
coverage  (under  the  same  or  a  different 
pla^)  was  restored  before  the  end  of  that 
SEP,  that  failure  to  enroll  would  not 
preclude  another  SEP  now  or  in  the 
future. 

2.  Section  406.22  is  amended  by 
revising  paragraph  (a)(2),  adding  a  new 
paragraph  (a)(3)  and  revising  paragraph 
(c)  to  read  as  follows: 

§  406  77    Montlily  pramiuma. 

(a)  General  provisions. 
(!)•** 

(2)  For  months,  fix>m  July  1974  through 
June  1983,  premiums  were  determined 
for  each  12-month  period  beginning  July 
1,  and  published  in  the  FedanJ  Raf^ster 
during  the  last  quarter  of  the  preceding 
calendar  year. 

(3)  Beginning  with  1984,  premiums  are 
promulgated  each  September,  effective 
for  the  succeeding  calendar  year. 
(Because  of  the  change  in  promulgation 
and  effective  dates,  there  was  no  change 
in  the  premiums  for  Jidy  through 
December  of  1983.) 

(c)  Monthly  premiums:  Increase  for 
late  enrollment  and  for  reenroUmenL 
For  an  individual  who  enrolls  after  the 
close  of  the  initial  enrollment  period  or 
reenroUs,  the  amount  of  the  monthly 
premium,  as  determined  under 
paragraph  (b)  of  this  section,  is 
increased  by  10  percent  for  each  full  12 
months  in  the  periods  described  in 
S  S  406.23  and  406.24.  Effective  begiiming 
with  premiums  due  for  July  1986,  the 
premium  increase  is  limited  to  10 
percent  and  is  payable  for  twice  the 
number  of  full  12-month  periods 
determined  under  those  sections. 


3.  Section  406.23  is  amended  by 
revising  paragraph  (a),  and  adding  new 
paragraphs  (c)(3).  (c)(4).  and  (c)(5),  to 
read  as  follows: 

S  406.23    Determination  of  monttis  to  ba 
counted  tar  praniiuni  I 


(a)  Enrollment  before  April  1, 1981  or 
after  September  30,  1981.  The  months  to 
be  counted  for  premium  increase  are  the 
months  from  the  end  of  the  initial 
enrollment  period  through  the  end  of  the 
general  enrollment  period  or  special 
eruxtllment  period  in  which  the 
individual  enrolls,  excluding  the 
following: 

(1)  Any  months  before  September 
1973. 
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(2)  For  premiums  due  for  months  after 
May  1986,  any  months  beginning  with 
January  1983  during  which  the 
individual  was  enrolled  in  an  employer 
group  health  plan  based  on  the  current 
employment  of  the  individual  or  the 
individual's  spouse. 

(3)  Any  months  during  the  7-month 
special  enrollment  period  under 

S  406.21(e)  during  which  premium 
hospital  insurance  coverage  is  in  effect. 
***** 

(c]  Examples. 

***** 

(3)  Effective  with  July  1986.  Mary  T.  in 
Example  2.  would  no  longer  have  to  pay 
an  increased  premiimi  because  she  had 
paid  it  for  twice  the  number  of  full  12- 
month  periods  during  which  she  could 
have  been,  but  was  not,  enrolled  in  the 
program. 

(4)  Vincent  C's  initial  enrollment 
period  ended  August  31, 1986.  He  was 
covered  under  his  wife's  employer  group 
health  plan  until  she  retired  on  May  31. 
1989.  He  eru-oUed  during  June  1989,  the 
first  month  of  the  special  enrollment 
period  under  §  406.21(e).  No  months  are 
countable  for  premium  increase 
purposes  because  the  exclusions  of 
paragraph  (a)  of  this  section  apply  to  all 
months. 

(5)  Terry  P  enrolled  in  the  1987  general 
enrollment  period,  with  coverage 
effective  July  1987.  There  were  28 
months  after  the  end  of  his  initial 
enrollment  period  through  the  end  of  the 
1987  general  enrollment  period.  His 
premium  is  increased  by  10  percent.  The 
increase  will  be  eliminated  after  he  has 
paid  the  additional  10  percent  for  48 
months. 

$406^5    [Amended] 

4.  In  9  406.25(b)(1).  the  cross 
reference,  "S  406.10  or  9  406.11"  is 
revised  to  read  "9  406.10.  9  406.11, 
9  406.13.  or  9  406.15". 

5.  In  9  406.25(b)(2),  the  cross 
reference,  "9  406.10  or  9  406.11"  is 
revised  to  read  "9  406.10,  9  406.11, 
9  406.13.  or  9  406.15". 

m.  A  new  Part  407  is  added,  to  read 
as  set  forth  below: 

PART  407— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
ENROLLMENT  AND  ENTITLEMENT 

Subpart  A — General  Provisions 

Sec 

407.1  Basis  and  scope. 

407.2  General  description  of  program. 
407.4  Basii:  requirements  for  entitlement. 

Subpart  B— Individual  Enrollment  and 
Entitlement  for  SMI 

407.10    Eligibility  to  enroll. 


407.11  Forms  used  to  apply  for  enrollment 
under  Medicare  Part  B. 

407.12  General  enrollment  provisions. 

407.14  Initial  enrollment  period. 

407.15  General  enrollment  period 

407.17  Automatic  enrollment. 

407.18  Determining  month  of  automatic 
enrollment. 

407.20    Special  enrollment  period  related  to 
coverage  under  an  employer  group  health 
plan. 

407.22    Request  for  individual  enrollment. 

407.25  Beginning  of  entitlement:  Individual 
enrollment 

407.27    Termination  of  entitlement: 
Individual  enrollment. 

407.30    Limitations  on  enrollment. 

407.32    Prejudice  to  enrollment  rights 
because  of  Federal  Government 
misrepresentation,  inaction,  or  error. 

Subpart  C — State  Buy-in  Agreements 

407.40    Enrollment  under  a  State  buy-in 
agreement. 

407.42  Coverage  groups  available  to  the  50 
States,  the  District  of  Columbia,  and  the 
Northern  Mariana  Islands. 

407.43  Coverage  groups  available  to  Guam 
and  the  Virgin  Islands. 

407.45    Termination  of  State  buy-in 
agreements. 

407.47  Beginning  of  coverage  under  a  State 
buy-in  agreement. 

407.48  Termination  of  coverage  under  a 
State  buy-in  agreement. 

407.50    Continuation  of  coverage:  Individual 
enrollment  following  end  of  coverage 
under  a  State  buy-in  agreement 
Authority:  Sees.  1102  and  1871  of  the  Social 

Security  Act  (42  U.S.C.  1302  and  1395hh) 

unless  otherwise  noted. 

Subpart  A— General  Provisions 

9  407.1    Basis  and  scope. 

(a)  Statutory  basis.  The 
supplementary  medical  insurance  (SMI) 
program  is  authorized  by  Part  B  of  title 
XVIII  of  the  Social  Security  Act. 

(1)  Section  1831  of  the  Act  establishes 
the  program. 

(2)  Sections  1836  and  1837  set  forth  the 
eligibility  and  enrollment  requirements. 

(3)  Section  1838  specifies  the 
entitlement  periods,  which  vary 
depending  on  the  time  and  method  of 
enrollment  and  on  the  basis  for 
termination. 

(4)  Section  1843  sets  forth  the 
requirements  for  State  buy-in 
agreements  under  which  States  may 
enroll,  and  pay  the  SMI  premiums  for. 
eligible  individuals  who  are  also  eligible 
for  cash  assistance  or  Medicaid. 

(5)  Section  104(b)  of  the  Social 
Security  Amendments  of  1965  (Pub.  L 
89-87]  specifies  the  limitations  that 
apply  to  certain  aliens  and  persons 
convicted  of  subversive  activities. 

(b)  Scope.  This  part  sets  forth  the 
eligibility,  enrollment,  and  entitlement 
requirements  and  procedures  for 


supplementary  medical  insurance.  (The 
rules  about  premiums  are  in  Part  408  of 
this  chapter.) 

9  407.2    GefMrai  description  of  program. 

Part  B  of  Title  XVIII  of  the  Act 
provides  for  a  voluntary  "supplementary 
medical  insurance  plan"  available  to 
most  individuals  age  65  or  over  and  to 
disabled  individuals  who  are  under  age 
65  and  entitled  to  hospital  insurance. 
The  SMI  program  financed  by  premiums 
paid  by  (or  for)  each  individual  enrolled 
in  the  program,  plus  contributions  from 
Federal  fimds.  It  covers  certain 
physicians'  services,  outpatient  services, 
home  health  services,  services  furnished 
by  rural  health  clinics  (RHCs). 
ambulatory  surgical  centers  (ASCs),  and 
comprehensive  outpatient  rehabilitation 
facilities  (CORFs).  and  other  medical 
and  other  health  services. 

9  407.4    Basic  requirements  for 
entitlement 

(a)  An  individual  must  meet  the 
following  requirements  to  be  entitled  to 
SMI: 

(1)  Eligibility.  The  individual  must 
meet  the  eligibility  requirements 
specified  in  9  407.10(a). 

(2)  Enrollment.  The  individual  must 
enroll  for  SML  or  must  be  enrolled  by  a 
State  under  a  buy-in  agreement  as 
specified  in  9  407.40. 

(b)  SMI  pays  only  for  covered 
expenses  incurred  during  em  individual's 
period  of  entitlement. 

Subpart  B— Individual  Enrollment  and 
Entitlement  for  SMI 

S  407.10    Eligibility  to  enroll 

(a)  Basic  rule.  Except  as  specified  in 
paragraph  (b)  of  this  section,  an 
individual  is  eligible  to  enroll  for  SMI  if 
he  or  she — 

(1)  Is  entitled  to  hospital  insurance 
under  any  of  the  rules  set  forth  in 

99  406.10  through  406.15  of  this  chapter, 
or 

(2)  Meets  the  following  requirements: 
(i)  Has  attained  age  65.  (An  individual 

is  considered  to  have  attained  age  65  on 
the  day  before  the  65th  anniversary  of 
his  or  her  birth.) 

(ii)  Is  a  resident  of  the  United  States. 

(iii)  Is  a  citizen  of  the  United  States,  or 
an  alien  lawfully  admitted  for 
permanent  residence  who  has  resided 
continuously  in  the  United  States  during 
the  5  years  preceding  the  month  in 
which  he  or  she  applies  for  enrollment. 

(b)  Exception.  An  individual  is  not 
eligible  to  enroll  for  SMI  if  he  or  she  has 
been  convicted  of — 

(1)  Spying,  sabotage,  treason,  or 
subversive  activities  imder  chapter  37, 


105,  or  115  of  title  18  of  the  United  States 
Code;  or 

(2)  Conspiracy  to  establish 
dictatorship  tmder  section  4  of  the 
Internal  Security  Act  of  1950. 

9407.11    Forms  used  to  apply  for 
enroUment  under  Medicars  Part  B. 

The  following  forms,  available  free  of 
charge  by  mail  iiom  HCFA,  or  at  any 
Social  Security  branch  or  district  office, 
are  used  to  apply  for  enrollment  imder 
the  supplementary  medical  insurance 
program. 

HCFA-4040 — Application  for  Enrollment  in 
the  Supplementary  Medical  Insurance 
Program.  (This  form  is  used  for  enrollment  by 
individuals  who  are  not  eligible  for  monthly 
benefits  or  for  hospital  insurance.) 

HCFA-40-B— Application  for  Medical 
Insurance.  (For  general  use  by  the  SSA 
District  Office  in  requesting  medical 
insurance  protection  during  the  general 
enrollment  period  or  during  the  initial 
enrollment  period  if  the  enrollee  is  not 
subject  to  automatic  enrollment  is  SMI.) 

HCFA-40-D — Application  for  Enrollment 
in  the  Supplementary  Medical  Insurance 
Program.  (This  form  is  mailed  to  individuals 
who  do  not  have  ciurent  supplementary 
medical  insurance  because  of  prior  refusals, 
volimtary  withdrawal,  or  premium  default 
from  prior  coverage.  It  is  used  during  the 
annual  general  enrollment  period.) 

HCFA-40-F— Application  for  Medical 
Insurance.  (For  use  by  beneficiaries  residing 
outside  the  United  States.) 

HCFA-18-F-S— Application  for  Hospital 
Insurance  Entitlement.  (For  use  by 
individuals  who  are  not  eligible  for 
retirement  benefits  under  Title  D  of  the  Social 
Security  Act  or  under  the  Railroad 
Retirement  Act.  This  form  may  also  be  used 
for  enrollment  in  the  supplementary  medical 
insurance  program.) 

As  an  alternative,  the  individual  may 
request  enrollment  by  answering  the 
Part  B  enrollment  questions  on  an 
application  for  monthly  Social  Security 
benefits,  or  by  signing  a  simple 
statement  of  request,  if  he  or  she  is 
eligible  to  enroll  at  that  time. 

9  407.12    General  enrollment  provisions. 

(a)  Opportunity  to  enroll.  (1)  An 
individual  who  is  eligible  to  enroll  for 
SMI  may  do  so  during  an  initial 
enrollment  period  or  a  general 
enrollment  period  as  specified  in 
99  407.14,  and  407.15.  An  individual  who 
meets  the  conditions  specified  in 
9  407.20  may  enroll  during  a  special 
enrollment  period,  as  provided  in  that 
section. 

(2)  An  individual  who  fails  to  enroll 
during  his  or  her  initial  enrollment 
period  or  whose  enrollment  has  been 
terminated  may  enroll  or  reenroll  during 
a  general  enrollment  period,  or,  if  he  or 
she  meets  the  specified  conditions, 
during  a  special  enrollment  period. 


(b)  Enrollment  periods  ending  on  a 
nonworkday.  (1)  If  an  enrollment  period 
ends  on  a  Federal  nonworkday,  that 
period  is  automatically  extended  to  the 
next  succeeding  workday. 

(2)  A  Federal  nonworicday  is  any 
Saturday,  Sunday,  or  Federal  legal 
hoUday  or  a  day  that  is  declared  by 
statute  or  executive  order  to  be  a  day  on 
which  Federal  employees  are  not 
required  to  work. 

9407.14    Initial  enrollment  period. 

(a)  Duration.  (1)  The  initial  enrollment 
period  is  the  7-month  period  that  begins 
3  months  before  the  month  an  individual 
first  meets  the  eligibility  requirements  of 
9  407.10  and  ends  3  months  after  that 
first  month  of  eligibility. 

(2)  In  determining  the  initial 
enrollment  period  of  an  individual  who 
is  age  65  or  over  and  eligible  for 
enrollment  solely  because  of  entitlement 
to  hospital  insurance,  the  individual  is 
considered  as  first  meeting  the  eligibility 
requirements  for  SMI  on  the  first  day  he 
or  she  becomes  entitled  to  hospital 
insurance  or  would  have  been  entitled  if 
he  or  she  filed  an  application  for  that 
program. 

(b)  Deemed  initial  enrollment  period. 
(1)  SSA  or  HCFA  will  establish  a 
deemed  initial  enrollment  period  for  an 
individual  who  fails  to  enroll  during  the 
initial  enrollment  period  because  of  a 
belief,  based  on  erroneous  documentary 
evidence,  that  he  or  she  had  not  yet 
attained  age  65.  The  period  will  be 
established  as  though  the  individual  had 
attained  age  65  on  the  date  indicated  by 
the  incorrect  information. 

(2)  A  deemed  initial  enrollment  period 
established  under  paragraph  (b)(1)  of 
this  section  is  used  to  determine  the 
individual's  premium  and  right  to  enroll 
in  a  general  eiu"ollment  period  if  that  is 
advantageous  to  the  individual. 

9  407. 1 5    General  enrollment  period. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  the  general 
enrollment  period  is  January  through 
March  of  each  calendar  year. 

(b)  An  unlimited  general  enrollment 
period  existed  between  April  1  and 
September  30, 1981.  Any  eligible 
individual  whose  initial  enrollment 
period  had  ended,  or  whose  previous 
period  of  entitlement  had  terminated, 
could  have  enrolled  or  reenrolled  during 
any  month  of  that  6-month  period. 

9407.17    Automatic  enrollment 

(a)  Who  is  automatically  enrolled.  An 
individual  is  automatically  enrolled  for 
SMI  if  he  or  she: 

(1)  Resides  in  the  United  States, 
except  in  Puerto  Rico; 


(2)  Becomes  entitled  to  hospital 
insurance  under  any  of  the  provisions 
set  forth  in  99  406.10  through  406.15  of 
this  chapter  and  ^ 

(3)  Does  not  decline  SMI  enrollment 
(b)  Opportunity  to  decline  automatic 

enrollment  (1)  SSA  will  notify  an 
individual  that  he  or  she  is 
automatically  enrolled  under  paragraph 
(a)  of  this  section  and  grant  the 
individual  a  specified  period  (at  least  2 
months  after  the  month  the  notice  is 
mailed)  to  decline  enrollment 

(2)  The  individual  may  decline 
enrollment  by  submitting  to  SSA  or 
HCFA  a  signed  statement  that  he  or  she 
does  not  wish  SMI. 

(3)  The  statement  must  be  submitted 
before  entitlement  begins,  or  if  later, 
within  the  time  limits  set  in  the  notice  of 
enrollment 

9  407.ia    Determining  month  of  automatic 
enrollment 

(a)  An  individual  who  is  automatically 
enrolled  in  SMI  under  9  407.17  will  have 
the  month  of  enrollment  determined  in 
accordance  with  paragraphs  (b)  through 
(f)  of  this  section.  The  month  of 
enrollment  determines  the  month  of 
entitlement. 

(b)  An  individual  is  automatically 
enrolled  in  the  third  month  of  the  initial 
enrollment  period  if  he  or  she — 

(1)  Is  entitled  to  social  security 
benefits  under  section  202  of  the  Act  on 
the  first  day  of  the  initial  enrollment 
period; 

(2)  Is  entitled  to  hospital  insurance 
based  on  end-stage  renal  disease;  on 
entitlement  to  disability  benefits  as  a 
social  security  or  railroad  retirement 
beneficiary;  or  on  deemed  entitlement  to 
disability  benefits  on  the  basis  of 
Medicare-qualified  government 
employment;  or 

(3)  Estabhshes  entitlement  to  hospital 
insurance  by  filing  an  application  and 
meeting  all  other  requirements  (as  set 
forth  in  Subpart  B  of  Part  406  of  this 
chapter)  during  the  first  3  months  of  the 
initial  enrollment  period. 

(c)  If  an  individual  estabhshes 
entitlement  to  hospital  insurance  on  the 
basis  of  an  application  filed  in  the  last  4 
months  of  the  SMI  initial  enrollment 
period,  he  or  she  is  automatically 
enrolled  for  SMI  in  the  month  in  which 
the  application  is  filed. 

(d)  If  an  individual  establishes 
entitlement  to  hospital  insurance  on  the 
basis  of  an  application  filed  after  the 
SMI  initial  enrollment  period  but  not 
during  a  general  enrollment  period  in 
effect  before  April  1, 1981,  or  after 
September  30. 1981.  he  or  she  is 
automatically  enrolled  for  SMI  on  the 
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first  day  of  the  next  general  enrollment 
period. 

(e)  If  the  individual  establishes 
entitlement  to  hospital  insurance  on  the 
basis  of  an  application  Hied  during  a 
SMI  general  enrollment  period  in  effect 
before  April  1. 1981  or  after  September 
30, 1981,  he  or  she  is  automatically 
enrolled  on  the  first  day  of  that  period. 

(f)  If  an  individual  established 
entitlement  to  hospital  insurance  on  the 
basis  of  an  applicaton  filed  during  the 
general  enrollment  period  of  April  1, 
1981.  through  September  30. 1981.  he  or 
she  was  automatically  enrolled  for  SMI 
on  the  first  day  of  the  month  in  which 
the  application  was  filed. 

§  407.20    Special  enrollment  pertod  related 
to  coverage  under  an  employer  group 
health  plan. 

(a)  Terminology.  As  used  in  this 
section — 

(1)  "Employer  group  health  plan"  or 
"Employer  plan"  has,  to  the  extent  not 
inconsistent  with  section  1837(i)(l)(B)  of 
the  Act,  the  meaning  set  forth  in  section 
162(i)(3)  of  the  Internal  Revenue  Code 
(IRC)  which  reads:  "*  *  * 'group  health 
plan'  means  any  plan  of.  or  contributed 
to  by,  an  employer,  to  provide  medical 
care  *  *  *  to  his  employees,  former 
employees,  or  the  families  of  such 
current  or  former  employees,  directly,  or 
through  insurance,  reimbursement  or 
otherwise".  The  phrase  "plan  of 
encompasses  a  plan  that  is  under  the 
auspices  of  an  employer  who  makes  no 
financial  contribution — a  so-called 
"employee-pay-all"  plan.  Since  section 
1837(i){l)(B)  of  the  Act  requires  that  the 
individual  be  covered  under  the  plan 
"by  reason  of  the  individual's  or  the 
individual's  spouse's  current 
employment",  the  "former  employee" 
language  of  the  IRC  definition  does  not 
apply. 

(2)  "Large  group  health  plan"  has  the 
meaning  set  forth  in  section  5000(b)  of 

the  IRC,  which  reads: large 

group  health  plan'  means  a  plan  of.  or 
contributed  to  by,  an  employer  or 
employee  organization  (including  a  self- 
insured  plan)  to  provide  health  care 
(directly  or  otherwise)  to  the  employees, 
former  employees,  the  employer,  others 
associated  or  formerly  associated  with 
the  employer  in  a  business  relationship, 
or  their  families,  that  covers  employees 
of  a  least  one  employer  that  normally 
employed  at  least  100  employees  on  a 
typical  business  day  during  the  previous 
calendar  year." 

(3)  "Special  enrollment  period  (SEP)" 
is  a  7-month  period  that  begins  when  the 
individual  is  no  longer  covered  by  an 
employer  plan  or  large  group  health 
plan. 


(b)  General  rule.  SEPs  are  available  to 
individuals  who  meet  the  requirements 
of  this  paragraph  (b)  and  those  of 
paragraph  (c)  or  (d)  of  this  section,  as 
appropriate: 

(1)  They  are  eligible  for  SMI  on  the 
basis  of  age  or  disability,  but  not  on  the 
basis  of  end-stage  renal  disease. 

(2)  When  first  eligible  for  SMI 
coverage  (4th  month  of  their  initial 
enrollment  period),  they  were  covered 
under  an  employer  plan  or  a  large  group 
health  plan  or.  if  not  so  covered,  they 
enrolled  in  SMI  during  their  initial 
enrollment  period. 

(3)  Coverage  under  either  SMI  or  an 
employer  plan  or  large  group  health  plan 
has  been  maintained  for  all  months 
thereafter.  Generally,  if  an  individual 
fails  to  enrol!  in  SMI  during  any 
available  SEP,  no  further  SEPs  become 
available.  However,  if  an  individual 
failed  to  enroll  during  a  SEP  because 
coverage  (under  the  same  or  a  different 
employer  plan  or  large  group  health 
plan)  was  restored  before  the  end  of  that 
SEP,  that  failure  to  enroll  in  SMI  does 
not  preclude  another  SEP  now  or  in  the 
future. 

(c)  Specific  rules:  Individual  age  65  or 
over.  Individuals  entitled  on  the  basis  of 
age  must  meet  the  following  conditions: 

(1)  Have  been  covered,  on  the  basis  of 
current  employment  of  the  individual  or 
the  individual's  spouse,  under  an 
employer  plan;  and 

(2)  Are  no  longer  covered  under  such 
a  plan  on  the  basis  of  current 
employment. 

(d)  Specific  rules:  Disabled 
Individual.  Individuals  entitled  on  the 
basis  of  disability  (but  not  on  the  basis 
of  end-stage  renal  disease),  must  meet 
the  following  conditions: 

(1)  Have  been  covered  under  a  large 
group  health  plan; 

(2)  Had  this  coverage  as  an  employee, 
employer,  individual  associated  with  the 
employer  in  a  business  relationship,  or 
as  a  member  of  the  family  of  any  of 
those  persons;  and 

(3)  No  longer  have  coverage  under 
such  a  plan. 

(3)  Beginning  of  special  enrollment 
period:  Individual  age  65  or  over.  For  an 
aged  individual — 

(1)  Before  May  1986,  the  SEP  began 
with  whichever  of  the  following  resulted 
in  earlier  SMI  entitlement: 

(i)  The  first  day  of  the  third  month 
before  the  month  in  which  the  individual 
attained  age  70,  if  employer  group  health 
plan  coverage  continued  to  age  70. 

(ii)  The  first  day  of  the  month  in  which 
the  individual  was  no  longer  enrolled  in 
an  employer  plan  on  the  basis  of  current 
emplcyment. 

(2)  In  and  after  May  1986,  the  SEP 
begins  on  the  first  day  of  the  first  month 


in  which  the  individual  is  no  longer 
enrolled  in  an  employer  plan  on  the 
basis  of  current  employment. 

(f)  Beginning  of  special  enrollment 
period:  Disabled  individual.  The  SEP 
begins  with  the  first  day  of  the  first 
month  after  December  1986  in  which  the 
individual  is  no  longer  covered  under  an 
employer  plan  as  described  in 
paragraph  (d)  of  this  section.  Because 
the  provisions  applicable  to  disabled 
individuals  expire  on  December  31, 1991, 
the  last  SEP  available  under  those 
provisions  will  begin  with  January  1992. 

(g)  Beginning  of  special  enrollment 
period:  Partial  coverage  month.  When 
employer  plan  coverage  ends  before  the 
end  of  a  month,  the  following  rules 
apply— 

(1)  If  the  individual  enrolls  in  SMI 
before  the  end  of  the  partial  coverage 
month,  the  SEP  begins  with  that  month. 

(2)  If  the  individual  does  not  enroll  in 
SMI  before  the  end  of  the  partial 
coverage  month,  the  SEP  begins  with  the 
following  month. 

§  407.22    Request  for  individual  enrollment 

(a)  A  request  for  enrollment  is 
required  of  an  individual  who  meets  the 
eligibihty  requirements  of  S  407.10  and 
desires  SMI.  if  the  individual — 

(1)  Is  not  entitled  to  hospital 
insurance: 

(2)  Has  previously  declined 
enrollment  in  SMI; 

(3)  Has  had  a  previous  period  of  SMI 
entitlement  which  terminated; 

(4)  Resides  in  Puerto  Rico  or  outside 
the  United  States;  or 

(5)  Is  enrolling  or  reenroUing  during  a 
special  enrollment  period  under  §  407.20. 

(b)  A  request  for  enrollment  under 
paragraph  (a)  of  this  section  must: 

(1)  Be  signed  by  the  individual  or 
someone  acting  in  his  or  her  behalf;  and 

(2)  Be  filed  with  SSA  or  HCFA  during 
the  initial  enrollment  period,  a  general 
enrollment  period,  or  a  special 
enrollment  period  as  provided  in 

§  407.20. 

§  407.26    Beginning  of  entitlement 
Individual  enrollment 

The  following  apply  whether  an 
individual  is  self-enrolled  or 
automatically  enrolled  in  SMI: 

(a)  Enrollment  during  initial 
enrollment  period.  (1)  If  an  individual 
enrolls  during  the  first  three  months  of 
the  initial  enrollment  period,  entitlement 
begins  with  the  first  month  of  eligibility. 

(2)  If  an  individual  enrolls  during  the 
fourth  month  of  the  initial  enrollment 
period,  entitlement  begins  with  the 
following  month. 

(3)  If  an  individual  enrolls  duiing  the 
fifth  month  of  the  initial  enrollment 


period,  entitlement  begins  with  the 
second  month  after  the  month  of 
enrollment. 

(4)  If  an  individual  enrolls  in  either  of 
the  last  two  months  of  the  initial 
enrollment  period,  entitlement  begins 
with  the  third  month  after  the  month  of 
enrollment. 

(5)  Example.  An  individual  first  meets 
the  eligibility  requirements  for 
enrollment  in  April.  The  initial 
enrollment  period  is  January  through 
July.  The  month  in  which  the  individual 
enrolls  determines  the  month  that  begins 
the  period  of  entitlement,  as  follows: 


Enrolls  In  Initial 
enroHment  panod 


January.. 

February 

March 

April 

May 

June 

July 


Entitlement  begirds  on — 


April  1  (month  ebgibiMy  requtre- 

ments  first  met). 
April  1. 
April  1. 
May  1  (month  tollowmg  month 

of  arvoUment). 
July    1    (second    month    atfor 

month  of  enroHment) 
September  l  (ttvrd  month  after 

month  of  erwoUment). 
October   1    (third   month  after 

month  of  erKollment). 


(b)  Enrollment  on  reenrollment  during 
general  enrollment  period.  (1)  if  an 
individual  enrolls  or  reenrolls  during  a 
general  enrollment  period  before  April  1, 
1981  or  after  September  30, 1981, 
entitlement  begins  on  July  1  of  that 
calendar  year. 

(2)  If  an  individual  enrolled  or 
reenrolled  during  the  general  enrollment 
period  between  April  1, 1981  and 
September  20, 1981.  entitlement  began 
with  the  third  month  after  the  month  in 
which  the  enrollment  request  was  filed. 

(c)  Enrollment  or  reenrollment  during 
a  special  enrollment  period  (SEP) — 

(1)  Before  May  1986  for  those  whose 
employee  group  health  plan  coverage 
continued  to  age  70 — 

(i)  If  an  individual  enrolled  during  the 
3  months  before  attainment  of  age  70. 
entitlement  began  with  the  month  of 
attainment  of  age  70;  and 

(ii)  If  an  individual  enrolled  durifig  the 
month  of  attainment  of  age  70,  or  during 
any  of  the  3  following  months, 
entitlement  began  with  the  month  after 
the  month  of  enrollment. 

(2)  For  all  other  enrollees — 

(i)  If  an  individual  enrolls  d>u-ing  the 
first  month  of  nonenrollment  in  an 
employer  group  health  plan  (which, 
under  §  407.20(g),  is  the  first  month  of 
the  SEP),  entitlement  begins  with  the 
first  day  of  that  month. 

(ii)  If  an  individual  enrolls  during  the 
last  6  months  of  the  SEP,  entitlement 
begins  with  the  month  after  (he  month  of 
enrollment 


9  407.27    Tenwinrtlow  of  emWefnent 
Individual  enroHment 

An  individual's  entitlement  will 
terminate  for  any  of  the  following 
reasons: 

(a)  Death.  Entitlement  to  SMI  ends  on 
the  last  day  of  the  month  in  which  the 
individual  dies. 

(b)  Termination  of  hospital  insurance 
benefits.  If  an  individual's  entitlement  to 
hospital  insurance  ends  before  the 
month  in  which  he  or  she  attains  age  65, 
entitlement  to  SMI  will  end  on  the  same 
day  unless  it  has  been  previously 
terminated  in  accordance  with 
paragraph  (c)  or  (d)  of  this  section. 

(c)  Request  by  individual.  An 
individual  may  at  any  time  give  HCFA 
or  SSA  written  notice  that  he  or  she  no 
longer  wishes  to  participate  in  SMI,  and 
request  disenrollment. 

(1)  Before  July  1987,  entitlement  ended 
at  the  end  of  the  calendar  quarter  after 
the  quarter  in  which  the  individual  filed 
the  disenrollment  request. 

(2)  For  disenrollment  requests  filed  in 
or  after  July  1987,  entitlement  ends  at 
the  end  of  the  month  after  the  month  in 
which  the  individual  files  the 
disenrollment  request 

(d)  Nonpayment  of  premiums.  If  an 
individual  fails  to  pay  the  premiums, 
entitlement  will  end  as  provided  in  the 
rules  for  SMI  premiums,  set  forth  in  Part 
408  of  this  chapter. 

§  407.30    Limitations  on  etwoUmcnt 

(a)  Initial  enrollment  periods. — (1) 
Individual  under  age  85.  An  individual 
who  has  not  attained  age  65  may  have 
one  or  more  periods  of  entitlement  to 
hospital  insurance,  based  on  disability. 
Since  each  period  of  disability 
entitlement  entitles  the  individual  to 
hospital  insurance  and  since  entitlement 
to  hospital  insurance  makes  the 
individual  eligible  for  SMI  enrollment 
an  individual  may  have  an  SMI  initial 
enrollment  period  for  each  continuus 
period  of  entitlement  to  hospital 
insurance. 

(2)  Individuals  who  have  attained  age 
65.  An  individual  who  has  attained  age 
65  may  not  have  more  than  one  initial 
enrollment  period  on  the  basis  of  age. 
However,  if  the  individual  develops 
ESRD  after  age  65.  he  or  she  may  have 
another  initial  enrollment  period  based 
on  meeting  the  requirements  of  §  406.13 
of  this  chapter. 

(b)  Number  of  enrollments.  There  is 
no  limitation  on  the  number  of 
enrollments. 

(c)  Coverage  under  buy-in 
agreements.  For  purposes  of  paragraph 
(a)  of  this  section,  the  continued 
enrollment  of  an  individual  following; 
the  end  of  coverage  under  a  State  buy-in 


agreement  in  considered  an  initial 
erut>llment. 

S  407.32    Pr^udloa  to  enroHiiMnt  rtghts 
because  of  Fodorai  Government 
misrepresentation,  inaction,  or  error. 

If  an  individual's  enrollment  or 
nonenrollment  in  SMI  is  unintentional, 
inadvertent  or  erroneous  because  of  the 
error,  misrepresentation,  on  inaction  of 
a  Federal  employee  or  any  person 
authorized  by  the  Federal  Government 
to  act  in  its  behalf,  the  Social  Security 
Administration  or  HCFA  may  take 
whatever  action  it  determines  is 
necessary  to  provide  appropriate  relief. 
The  action  may  include: 

(a)  Designation  of  a  special  initial  or 
general  enrollment  period; 

(b)  Designation  of  an  entitlement 
period  based  on  that  enrollment  period: 

(c)  Adjustment  of  premiums; 

(d)  Any  combination  of  actions  under 
paragraphs  (a)  through  (c)  of  this 
section;  or 

(e)  Any  other  remedial  action  that 
may  be  necessary  to  correct  or  eliminate 
the  effects  of  the  error,  misrepresenttion. 
or  inaction.     . 

Subpart  C— State  Buy-In  Agreementa 
S  407.40    Enroamenf  under  a  state  buy-In 


(a)  Statutory  basis.  (1)  Section  1843  of 
the  Act,  as  amended  through  1969, 
permitted  a  State  to  enter  into  an 
agreement  with  the  Secretary  to  enroll 
in  the  SMI  program  certain  individuals 
who  are  eligible  for  SMI  and  who  are 
members  of  the  coverage  group  specified 
in  the  agreement.  A  coverage  group 
could  include  certain  individuals 
receiving  Federally-aided  State  cash 
assistance  (with  the  option  of  excluding 
individuals  also  entitled  to  social 
security  benefits  or  railroad  retirement 
benefits)  or  could  include  all  individuals 
eligible  for  Medicaid.  Before  1961. 
December  31, 1969  was  the  last  day  on 
which  a  State  could  request  a  buy-in 
agreement  or  a  modification  to  include  a 
coverage  group  broader  than  the  one 
originally  selected. 

(2)  Section  945(e)  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
499)  further  amended  section  1843  to 
provide  that  during  calendar  year  1981, 
a  State  could  request  a  buy-in 
agreement  if  it  did  not  already  have  one. 
or  request  a  broader  coverage  group  for 
an  existing  agreement  Section  301(e)(1) 
of  the  Medicare  Catastrophic  Coverage 
Act  of  1988  amends  section  1843  of  the 
Act  to  restore  the  1981  provisions  on  a 
permanent  basis,  effective  "after  1988". 

(3)  Several  laws  enacted  during  1980- 
1987  require  that  the  buy-in  groups 
available  under  section  1843  of  the  Act 
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be  expanded  to  include  certain 
individuals  who  lose  eligibility  for  cash 
assistance  payments  but.  for  purposes  of 
Medicaid  eligibility,  are  treated  as 
though  they  were  receiving  cash 
assistance. 

(b)  Definitions.  As  used  in  this 
section,  unless  the  context  indicates 
otherwise — 

"Cash  assistance"  means  any  of  the 
following  kinds  of  monthly  cash 
benefits,  authorized  by  specified  titles  of 
the  Act  and.  for  convenience, 
represented  by  initials,  as  follows: 

"AABD"  stands  for  aid  to  the  aged, 
blind  or  disabled  under  the  first  title 
XVI  of  the  Act  in  effect  until  December 
31, 1973. 

"AB"  stands  for  aid  to  the  blind  under 
title  X  of  the  Act. 

"AFDC"  stands  for  aid  to  families 
with  dependent  children  under  Part  A  of 
title  rv  of  the  Act. 

"APTD"  stands  for  aid  to  the 
permanently  and  totally  disabled  under 
tide  XrV  of  the  Act. 

"OAA"  stands  for  old-age  assistance 
under  title  I  of  the  Act. 

"SSI"  stands  for  supplemental 
security  income  for  the  aged,  blind,  and 
disabled  under  the  second  tide  XVI  of 
the  Act,  effective  January  1, 1974. 

"SSF"  stands  for  State  supplementary 
payments,  whether  mandatory  or 
optional,  to  an  aged,  blind,  or  disabled 
individual  under  the  second  tide  XVI  of 
the  Act. 

"Railroad  retirement  beneficiary" 
means  an  individual  entided  to  receive 
an  aimuity  under  the  Railroad 
Retirement  Act  of  1974. 

"State"  means  one  of  the  50  States, 
the  District  of  Columbia,  Guam.  Puerto 
Rico,  the  Virgin  Islands,  or  the  Northern 
Mariana  Islands,  except  when  reference 
is  made  to  "the  50  States". 

"State  buy-in  agreement",  or  "buy-in 
agreement'  means  an  agreement 
authorized  by  section  1843  of  the  Act 
under  which  a  State  secures  SMI 
coverage  for  individuals  who  are  eligible 
for  SMI,  and  who  are  receiving  cash 
assistance  or  are  eligible  for  Medicaid, 
by  enrolUing  them  in  SMI  and  paying  the 
SMI  premiums  on  their  behalf. 

(c)  Basic  rule.  A  State  that  has  a  buy- 
in  agreement  in  effect  must  enroll  any 
individual  who  is  eligible  to  enroll  in 
SMI  under  9  407.10  and  is  a  member  of 
the  coverage  group  as  specified  in  the 
agreement. 

(d)  Coverage  under  buy-in 
agreements.  (1)  The  buy-in  group 
options  that  were  available  to  States 
during  1981  and  are  again  avaUable  after 
1988  are  specified  in  Si  407.42  and 
407.43.  (These  are  the  same  groups  that 
were  available  to  States  before  1970,  as 


modified  to  reflect  the  intervening 
legislation.) 

(2)  A  State  buy-in  agreement  may 
include  only  one  of  the  specified 
coverage  groups. 

(3)  Before  1970  and  during  1981,  a 
State  could  request  a  buy-in  agreement 
covering  one  of  the  specified  coverage 
groups  or  an  agreement  modification  to 
substitute  a  broader  coverage  group  for 
its  existing  group. 

(4)  A  State  may  at  any  time  request  an 
agreement  modification  to  subsitute  a 
narrower  coverage  group  for  its  existing 
group. 

(5)  Any  buy-in  agreement  that  is 
currently  in  effect  will  continue  in  effect 
with  the  coverage  group  specified  in 

5  407.42(c)  or  S  407.43(c)  unless  it  is 
modified  in  accordance  with  paragraph 
(d)(4)  of  this  section,  or  terminated  in 
accordance  with  S  407.45. 

§  407.42  Coverage  groups  available  to  ttie 
SO  States,  the  District  of  Columbia,  and  the 
Northern  Mariana  Islands. 

(a)  Categories  included  in  the  buy-in 
coverage  groups.  The  coverage  groups 
that  were  available  to  the  50  States,  the 
District  of  Columbia,  and  the  Northern 
Mariana  Islands  are  specified  in 
paragraph  (b)  of  this  section  in  terms  of 
the  following  categories: 

(1)  Category  A:  Individuals  who — 
(i)  Receive  SSI  and  SSP:  and 

(ii)  Are  covered  under  the  State's 
Medicaid  plan  as  categorically  needy. 

(2)  Category  B:  Individuals  who — 
(i)  Under  the  Act,  or  any  other 

provision  of  Federal  law  are  treated,  for 
Medicaid  eligibility  purposes,  as  though 
they  were  receiving  SSI  or  SSP;  and 
(ii)  Are  covered  under  the  State's 
Medicaid  plan  as  categorically  needy. 

(3)  Category  C:  Individuals  who  are 
receiving  AFDC. 

(4)  Category  D:  Individuals  who, 
under  the  Act  or  any  other  provision  of 
Federal  law  are  treated,  for  Medicaid 
eligibility  purposes,  as  though  they  were 
receiving  AFDC. 

(5)  Category  E:  Individuals  who,  in 
accordance  wiUi  S  435.114  or  S  435.134  of 
this  chapter,  are  covered  under  the 
State's  Medicaid  plan  despite  the 
increase  in  social  security  benefits 
provided  by  Pub.  L.  92-336. 

(6)  Category  F:  All  other  individuals 
who  are  eligible  for  Medicaid. 

(b)  Coverage  groups  available.  Any  of 
the  50  States,  the  District  of  Columbia, 
and  the  Northern  Mariana  Islands  could 
have  chosen  one  of  the  following  groups: 

(1)  Group  1:  Categories  A  through  F. 

(2)  Group  2:  Categories  A  through  B. 

(3)  Group  3:  Categories  A  and  B,  and 
individuals  in  categories  C  and  D  who 
are  not  social  security  or  railroad 
retirement  beneficiaries,  and  individuals 


in  category  E  who  are  included  in  that 
category  (in  accordance  with  i  435.134 
of  this  chapter)  because  they  received 
OAA,  AB.  APTD,  or  AABD  in  August 
1972  or  would  have  been  eligible  to 
receive  OAA,  AB.  APTD,  or  AABD  for 
that  month  if  they  had  applied  or  had 
not  been  institutionalized. 

(4)  Group  4:  Categories  A  and  B,  and 
individuals  in  Category  E  who  are 
included  in  that  category  (in  accordance 
with  §  435.134  of  this  chapter)  because 
they  received  AABD  in  August  1972  or 
would  have  been  eligible  to  receive 
AABD  for  that  month  if  they  had  applied 
or  had  not  been  institutionalized.  This 
option  was  available  only  to  those 
States  that  had  an  AABD  program  as  of 
December  31. 1973. 

(c)  Coverage  groups  in  effect  as  of 
January  1,  1988. '  As  of  January  1, 1988— 

(1)  The  following  28  States  and  the 
District  of  Columbia  had  group  1 
(categories  A  through  F):  * 

Alaska  Michigan 

Alabama  Mississippi 

Arizona  Montana 

Arkansas  Nevada 

California  New  Jersey 

Colorado  New  Mexico 

District  of  Columbia  North  Carolina 

Florida  Ohio 

Georgia  Oregon 

Hawaii  South  Carolina 

Idaho  Texas 

Indiana  Utah 

Iowa  Virginia 

Kansas  Washington 
Maryland 

(2)  The  following  19  States  had  group 
2  (categories  A  through  E): 

Connecticut  North  Dakota 

Delaware  Oklahoma 

Illinois  Pennsylvania 

Louisiana  Rhode  Island 

Maine  South  Dakota 

Minnesota  Tennessee 

Missouri  Vermont 

Nebraska  West  Virgina 

New  Hampshire  Wisconsin 
New  York 

(3)  Massachusetts  had  group  3 
(categories  A  and  B,  and  certain 
individuals  in  categories  C,  D,  and  E). 

(4)  Kentucky  had  group  4  (categories 
A  and  B,  and  certain  individuals  in 
category  E). 

S  407.43    Coverage  groups  available  to 
Guam  and  ttie  Virgin  iaiands. 

(a)  Categories  included  in  buy-in 
coverage  groups.  The  coverage  groups 
that  were  available  to  Guam  and  the 
Virgin  Islands,  which  are  not  covered  by 


the  SSI  program,  are  described  in 
paragraph  (b)  of  this  section  in  terms  of 
the  following  categories: 

(1)  Category  A:  Individuals  receiving 
OAA.  AB.  APTD,  or  AFDC. 

(2)  Category  B:  Individuals  who.  under 
the  Act  or  any  other  provision  of  Federal 
law  are  treated,  for  Medicaid  eligibility 
purposes,  as  though  they  were  receiving 
AFDC. 

(3)  Category  C:  Individuals  who.  in 
accordance  with  S  436.112  of  this 
chapter,  are  covered  under  the  State's 
Medicaid  plan  despite  the  increase  in 
social  security  benefits  provided  by  Pub. 
L.  92-336. 

(4)  Category  D:  All  other  individuals 
who  are  eligible  for  Medicaid. 

(b)  Coverage  groups  available.  Guam 
and  the  Virgin  Islands  coidd  have 
chosen  any  one  of  the  following  groups: 

(1)  Group  1:  Categories  A  through  D. 

(2)  Croup  2:  Categories  A  through  C. 

(3)  Group  3:  Individuals  in  categories 
A  and  B  who  are  not  social  security  or 
railroad  retirement  beneficiaries. 

(4)  Group  4:  Individuals  in  category  A 
who  are  receiving  OAA  and  individuals 
in  category  C  who  are  included  in  that 
category  (in  accordance  with  S  436.112 
of  this  chapter)  because  they  received 
OAA  for  August  1972  or  would  have 
been  eligible  to  receive  OAA  for  that 
month  if  they  had  applied  or  have  not 
been  institutionalized. 

(5)  Group  5:  Individuals  in  category  A 
who  are  receiving  OAA  and  are  not 
social  security  or  railroad  retirement 
beneficiaries. 

(c)  Coverage  groups  in  effect  as  of 
January  1, 1988.  As  of  January  1, 1988, 
Guam  and  the  Virgin  Islands  has  group 
l.» 

{407.45    Temination  Of  State  buy-(n 


■  The  Northern  Mariana  Islands  requested  a  buy- 
In  agreement  during  IQSl.  but  took  no  further  acUon. 
Wyoming  did  not  request  an  agreement 

*  "Having"  a  coverage  group  means  that  if  the 
State  provides  Medicaid  to  that  particular  group 
now  or  at  any  time  in  the  future,  the  State  has  both 
the  right  and  the  obligatioa  to  buy-in  for  that  group. 


(a)  Termination  by  the  State — (1) 
Termination  after  advance  notice.  A 
State  may  terminate  its  buy-in 
agreement  after  giving  HCFA  3  months 
advance  notice. 

(2)  Termination  without  advance 
notice.  A  State  may  terminate  its  buy-in 
agreement  without  advance  nottce  if — 

(i)  The  State  gives  HCFA  written 
certification  to  the  effect  that  it  is  no 
longer  legally  able  to  comply  with  one  or 
more  of  the  provisions  of  the  agreement; 
and 

(ii)  Submits  a  supporting  opinion  from 
the  appropriate  State  legal  officer,  if 
HCFA  requests  such  an  opinion. 

(b)  Termination  by  HCFA.  If  HCFA, 
after  giving  the  State  notice  and 
opportimity  for  hearing,  finds  that  the 
State  has  failed  to  comply  substandally 
with  one  or  more  of  the  provisions  of  the 


*  Puerto  Rico  did  not  request  a  buy-in  agreement. 


agreement,  other  than  the  requirement 
for  timely  payment  of  premiums,  HCFA 
will  give  the  State  written  notice  to  the 
effect  that  the  agreement  will  terminate 
on  the  date  indicated  in  the  notice 
unless,  before  that  date,  HCFA  finds 
that  there  is  no  longer  that  failure  to 
comply.  (Rules  for  collection  of  overdue 
premiums,  including  assessment  of 
interest  and  offset  against  FFP  due  the 
State,  are  those  set  forth  in  the  Notice 
published  on  September  30, 1985  at  50 
FR  39784.) 

$  407.47    Beginning  of  coverage  under  a 
State  buy-4n  agreement 

(a)  General  rule.  Subject  to  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section,  coverage  under  a  buy-in 
agreement  begins  as  follows: 

(1)  Individuals  who  are,  or  are  treated 
as,  cash  assistance  recipients.  For 
individuals  who  are,  or  are  treated  as, 
cash  assistance  recipients  (that  is,  are 
members  of  categories  A  through  E  of 

S  407.42(a)  or  categories  A  through  C  of 
S  407.43(a)),  coverage  begins  with  the 
first  month  in  which  the  individual — 

(i)  Meets  die  SMI  eligibility 
requirements  specified  in  S  407.10;  and 

(ii)  Is  a  member  of  one  of  those 
categories. 

(2)  Other  individuals  eligible  for 
Medicaid.  For  individuals  who  are 
members  of  category  F  of  5  407.42(a)  or 
category  D  of  5  407.43(a),  coverage 
begins  with  the  second  month  after  the 
month  in  which  the  indvidual — 

(i)  Meets  die  SMI  eligibibty 
requirements  specified  in  S  407.10;  and 

(ii)  Is  determined  to  be  eligible  for 
Medicaid. 

(b)  Effect  of  effective  date  of 
agreement  or  agreement  modification — 
(1)  Effective  date  of  agreement  An 
individual's  coverage  period  may  not 
begin  before  the  effective  date  of  the 
buy-in  agreement,  as  specified  in  the 
agreement.  That  date  may  not  be  earlier 
than  the  third  month  after  the  month  in 
which  the  agreement  is  executed. 

(2)  If  an  indvidual  is  a  member  of  the 
State's  buy-in  coverage  group  only  by 
virtue  of  a  modification  to  change  that 
group,  the  individual's  coverage  period 
cannot  begin  before  the  effective  date  of 
modification,  as  specified  in  the 
agreement  modification.  That  date  may 
not  be  earlier  than  the  third  month 
following  the  month  in  which  the 
modification  is  executed. 

(c)  Coverage  based  on  erroneous 
report.  If  the  State  erroneously  reports 
to  SSA  that  an  individual  is  a  member  of 
its  coverage  group,  the  rules  of 
paragraphs  (a)  and  (b)  of  this  secdon 
apply,  and  coverage  begins  as  through 
the  individual  were  in  fact  a  member  of 


the  group.  Coverage  will  end  only  as 
provided  in  §  407.48. 

§  407.48    Termination  of  coverage  under  a 
State  buy-in  agreement. 

An  individual's  coverage  under  a  buy- 
in  agreement  terminates  with  the 
earliest  of  the  following  events: 

(a)  Death.  Coverage  ends  on  the  last 
day  of  the  month  in  which  the  individual 
dies. 

(b)  Loss  of  entitlement  to  hospital 
insurance  benefits  before  age  65.  If  an 
individual  loses  entitlement  to  hospital 
insurance  benefits  before  attaining  age 
65,  coverage  ends  on  the  last  day  of  the 
last  month  for  which  he  or  she  is 
entitled  to  hospital  insurance. 

(c)  Loss  of  eligibility  for  the  buy-in 
coverage  group.  If  an  individual  loses 
eligibility  for  inclusion  in  the  buy-in 
coverage  group,  buy-in  coverage  ends  as 
follows: 

(1)  On  the  last  day  of  the  last  month 
for  which  he  or  she  is  eligible  for 
inclusion  in  the  group,  if  HCFA 
determines  ineligibility  or  receives  a 
State  ineligibility  notice  by  the  25th  day 
of  the  second  month  after  the  month  in   ^ 
which  the  individual  becomes  ineligible 
for  inclusion  in  the  group. 

(2)  On  the  last  day  of  the  second 
month  before  the  month  in  which  HCFA 
receives  a  State  ineligibility  notice  later 
than  the  time  specified  in  paragraph 
(c)(1)  of  this  section.  A  notice  received 
by  HCFA  after  die  25di  day  of  the  month 
is  considered  to  have  been  received  in 
the  following  month. 

(d)  Termination  of  buy-in  agreement 
If  the  State's  buy-in  agreement  is 
terminated,  coverage  ends  on  the  last 
day  of  the  last  month  for  which  the 
agreement  is  in  effect. 

S  407.50    Continuation  of  coverage: 
Individual  enrollment  following  end  of 
coverage  under  a  State  buy-in  agreement 

(a)  Deemed  enrollment  When 
coverage  under  a  buy-in  agreement  ends 
because  the  agreement  terminates,  or 
because  the  individual  is  no  longer 
eligible  for  inclusion  in  the  buy-in 
coverage  group,  the  individual — 

(1)  Is  considered  to  have  enrolled 
during  his  or  her  initial  enrollment 
period;  and 

(2)  WUl  be  enUded  to  SMI  on  diis 
basis  and  liable  for  SMI  premiums 
beginning  with  the  first  month  for  which 
he  or  she  is  no  longer  covered  under  the 
buy-in  agreement. 

(b)  Voluntary  termination.  (1)  An 
individual  may  voluntarily  terminate 
enUtiement  acquired  under  paragraph 
(a)  of  this  section  by  filing,  with  SSA  or 
HCFA.  a  request  for  disenrollment. 
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(2)  Voluntary  disenroUment  is 
effective  as  follows: 

(i)  If  the  individual  files  a  request 
within  30  days  after  the  date  of  HCFA's 
notice  that  buy-in  coverage  has  ended, 
the  individual's  entitlement  ends  on  the 
last  day  of  the  last  month  for  which  the 
State  paid  the  premium. 

(ii)  If  the  individual  files  the  request 
more  than  30  days  bat  not  more  than  6 
months  after  buy-in  coverage  ends, 
entitlement  ends  on  the  last  day  of  the 
month  in  which  the  request  is  filed. 

(iii)  If  the  individual  files  the  request 
later  than  the  6th  month  after  buy-in 
coverage  ends,  entiUement  ends  at  the 
end  of  the  month  after  the  month  in 
which  request  is  filed.* 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital 
Insurance,  and  No.  T3.774.  Medicare- 
Supplementary  Medical  Insurance) 

Dated:  August  23. 198a 
WOfiaai  L.  Roper. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  September  21, 198&. 
Oti8R.Bowen, 
Secretary. 
(FR  Doc.  88-28687  Filed  11-21-88;  8:45  am] 

BIUJNO  CODE  412»-03-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  8 

National  Security  Information 

AQENCV:  Federal  Emergency 
Management  Agency. 
action:  Final  rule  amendment. 

summary:  The  original  classification 
authorities  have  been  changed  to 
conform  to  the  recent  reorganization  of 
elements  within  the  activity.  These 
changes  follow  the  requirements  of 
section  5.3(b)  of  Executive  Order  123S6. 
National  Security  Information. 
EFFECTIVE  DATE:  December  22. 1988. 
FOR  FURTHER  IMFORMATKM  CONTACT: 
Mary  K.  Getter.  Chief.  Information 
Security  Branch.  Office  of  Security. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW..  Washington. 
DC  20472.  Phone  (202)  648-3125. 
•UPPLEMENTARY  INFORMATION: 

list  of  Subjects  in  44  CFR  Part  B 

Classifietl  information. 


*  For  requMti  f3ad  befoc*  |uly  1087,  aatitlaaiant 
ended  on  the  lait  day  of  tlie  calendar  quuler  after 
the  quarter  in  which  the  dinenrollment  request  waa 


PART  8--NATIONAL  SECURITY 
INFORMATION 

1.  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Autbocity:  Reorganization  Plan  Number  3 
of  1978,  Executive  Order  12148  and  ExecuUve 
Order  12356. 

2.  Section  8.2,  Original  Classification 
Authority,  is  amended  by  revising 
paragraphs  (b)(2).  (c),  and  by  adding 
paragraph  (b)(4)  to  read  as  follows: 

§8.2    Original  ciassiflcation  auttwflty. 
***** 

(b)  *  *  • 

(2)  Associate  Director,  National 
Preparedness  Directorate 

(4)  Chief  of  Staff 

(c)  The  positions  delegated  original 
Top  Secret  Classification  Authority  in 
paragraph  (b)  of  this  section,  are  also 
delegated  Original  Secret  and 
Confidential  Classification  Authority  by 
virtue  of  this  delegation.  The  following 
positions  have  been  delegated  Original 
Secret  and  Original  Confidential 
Classification  Authority: 

(1)  Associate  Director.  State  and  Local 
Programs  and  Support. 

(2)  Regional  Directors. 

Any  further  delegation  of  original 
classification  authority,  for  any 
classification  level,  will  be 
accomplished  only  by  the  Director  of  the 
Federal  Emergency  Management 
Agency. 

Date:  November  14, 198& 
lohD  R.  liiley  D. 
Director  of  Security. 
[FR  Doc.  88-26713  FUed  11-21-88;  8:45  am] 

MUaM  OOOC  SMS-OI-II 


44  CFR  Part  11 

CoUection  of  Debts  by  the 
Government  Under  the  Det>t  Collection 
Acta 

AOENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Final  rule. 

summary:  The  changes  made  by  this 
rule  reflect  organizational  changes  in  the 
Federal  Emergency  Management 
Agency  (FHMA);  increase  the  dollar 
hmit  under  whidi  FEMA  Debt  Collection 
Officers  (DCO's)  may  settle,  terminate 
or  compromise  debts  from  less  than  $600 
to  $Z.SOO  or  less;  and  make  certain  minor 
technical  changes  to  FEMA's  Debt 
Collection  Regulations. 

Changes  are  being  made  to  improve 
the  debt  collection  process  and  correct 
references  and  organization  titles. 


date:  This  regulation  takes  effect 
December  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Buck.  Accounting  Division, 
Office  of  the  Comptroller.  Telephone: 
(202)  646-4091. 

SUPPLEMENTARY  INFORMATION:  This  rule 
makes  minor  changes  to  the  existing 
FEMA  Debt  Collection  Regulation  (44 
CFR  Part  11.  Subpart  C)  which  was 
published  as  a  final  rule  on  September 
28. 1984  (49  FR  38267).  They  reflect 
changes  in  internal  FEMA  organization 
and  increase  the  audiority  of  Debt 
Collection  Officers  (DCO's)  to 
compromise,  settle  or  terminate  debt 
collection  actions.  DCO's  are  located  in 
FEMA  regional  and  in  Headquarters 
Offices. 

Section  11.30(b).  which  lists  FEMA's 
"Offices",  is  changed  to  reflect 
organizational  changes  within  FEMA 
made  since  the  regulation  was  originally 
published  in  1964. 

Sectkni  ll^c)  is  added  to  allow  the 
Agency  Collections  Officer  (ACO)  to 
delegate  her  or  his  debt  collection 
authority  to  designees. 

Section  11.35  is  changed  to  grant 
DCO's  audKMity  to  compromise  debts  or 
to  suspend  or  terminate  debt  collection 
action  of  debts  where  the  principal  is 
$2,500  or  less.  Presently,  the  DCO's  are 
authorized  to  so  act  in  debts  where  the 
principal  is  less  than  $800.  This  change 
results  from  FEMA's  debt  collection 
experience  daring  the  past  four  years, 
which  shows  that  the  dollar  limits  of  the 
DCO's  authority  should  be  raised  so  that 
more  debts  cotild  be  handled  in  the 
regions  near  where  the  debtors  are 
located  or  in  the  program  offices  where 
there  is  familiarity  with  the  debtors' 
relation  to  the  program.  These  raised 
limits  are  consistent  with  practice  in 
other  Federal  agencies. 

Section  11.39  is  eliminated  since  it 
relates  to  internal  FEMA  administrative 
procedures. 

Section  11.42(a)  is  revised  to  allow  for 
hand  delivery  of  FEMA's  initial  demand 
for  payment  in  addition  to  allowing  for 
the  use  of  certified  mail,  return  receipt 
requested. 

The  heading  of  (  11.44  is  changed  to 
provide  for  "common  law"  offset  rather 
than  "Administrative  offsets"  in  cases  of 
Federal  agencies.  States  or  units  of 
general  local  government  Further, 
DCO's  wrill  be  permitted  to  use 
involtmtary  oSset  remedies  after 
receiving  AGO  approval. 

Section  11.48(a)  is  amended  to  allow 
FEMA  to  have  interest  accrue  from  the 
date  that  the  debt  demand  letter  (which 
mentions  that  interest  shall  be  assessed) 
is  mailed,  or,  in  certain  cases,  when  the 
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debt  demand  letter  mentions  some  later 
date  on  which  interest  shall  start  to 
accrue.  Some  minor,  technical  changes 
are  made  to  have  the  regulation  comport 
with  the  provisions  of  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701  et 
seq.) 

Section  11.48(c)  is  amended  to  have 
penalties  imposed  in  accordance  with  31 
U.S.C.  3717(e)  if  the  debt  is  not  paid  in 
full  within  120  days  of  the  date  of  the 
initial  demand,  or  if  repayment 
arrangements,  satisfactory  to  FEMA.  are 
not  made  within  that  period.  This  is  a 
change  from  the  currently  provided  90 
day  period.  This  change  results  from 
advice  given  by  the  General  Accounting 
Office  in  Decision  B-222845,  dated 
December  9. 1987. 

Section  11.48(d)  is  amended  to 
substitute  "administrative  charges"  for 
"extraordinary  charges".  States  and 
units  of  general  local  government  will  be 
subject  to  charges  for  costs  of  collection 
in  accordance  with  common  law 
principles.  This  is  consistent  with  the 
language  of  the  Federal  Claims 
Collection  Standards  (4  CFR  102.13(i)(2)) 
and  with  Comptroller  General's 
Decision  B-212222  (dated  January  5, 
1984). 

Section  11.48(e)(5)  is  amended  to  raise 
the  authority  of  the  DCO  to  waive 
interest  and  penalties  on  debts  of  $2,500 
or  less,  exclusive  of  interest  and 
penalties.  The  ACO's  settlement 
authority  is  raised  from  $600  to  more 
than  $2,500.  This  change  follows  the 
raising  of  the  limits  of  authority  to  settle 
debts  set  forth  in  S  11-35. 

Section  11.48(h]  is  amended  to  allow 
interest  to  be  waived  if  States  or  local 
governments  substantially  prevail  in 
their  appeals  and  if  they  pay  any 
balance  foimd  to  be  due  after  the  appeal 
with  reasonable  promptness,  such  as  90 
days  after  the  rendering  of  the  appeal 
decision. 

Sections  11.50(c)  and  11.51(c)  are 
amended  to  correct  references  from  4 
CFR  101.4(a)  to  4  CFR  103.1(b)  and  4 
CFR  104.1(b),  respectively. 

Section  11.51(b)(4)  is  amended  to 
correct  references  from  S  11.50(a)(3)  to 
S  11.50(a)(4). 

Section  11.54  is  amended  to  allow 
FEMA  to  utilize  the  General  Services 
Administration's  Govenunent-wide  debt 
collection  agency  contract 

These  regulations  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  have  not 
undergone  a  regulatory  analysis. 

This  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291.  dated 
February  17, 1981.  and.  hence,  no 
regulatory  analysis  has  been  prepared. 

The  information  collection 
requirements  contained  in  this  Debt 


Collection  Regulation,  as  amended  by 
this  proposed  rule,  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  niunber  3067- 
0122. 

List  of  Subjects  in  44  CFR  Part  11 

Administrative  practices  and 
procedures.  Claims. 

Accordingly.  Title  44  CFR  Chapter  I. 
Part  11.  Subpart  C  is  amended  as 
follows: 
PART  11-(  AMENDED] 

1.  Section  11.30  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

SIIJO    Scop* of rcgulationa. 

***** 

(b)  Definitions.  For  the  purpose  of  this 
subpart  "office"  means  any  of  the 
following: 

(1)  United  States  Fire  Administration. 

(2)  Federal  Insurance  Administration. 

(3)  National  Preparedness  Directorate. 

(4)  State  &  Local  Programs  &  Support 
Directorate. 

(5)  Office  of  Training/National 
Emergency  Training  Center. 

(6)  Office  of  Comptroller,  which  for 
purposes  of  this  subpart  includes  FEMA 
Headquarters  elements  which  are  not 
included  in  paragraph  (b)  (2)  through  (4) 
of  this  section 

2.  Section  11.34  is  amended  by  adding 
paragraph  (c)  which  shall  read  as 
follows: 

S  11-34  Referral  Of  debts  to  Um 
ComptroMer,  Federal  Emergency 
Management  Agency. 

(c)  Delegation.  The  ACO  may  delegate 
his  or  her  authority  in  the  FEMA  debt 
collection  program  and  this  Subpart  to  a 
Deputy  or  to  others  in  the  FEMA  Office 
of  Comptroller. 

{11.35    [Amended] 

3.  Any  reference  in  S  11.35  that  now 
reads:  "less  than  $600"  is  revised  to 
read:  "$2,500  or  less". 

{11.39    [Removed] 

4.  Section  11.39  is  removed. 
§11.42  [Amended] 

5.  The  first  sentence  of  S  11.42(a)  is 
revised  to  read  as  follows:  "An  initial 
demand  shall  be  made  in  writing  and 
sent  by  certified  mail,  retium  receipt 
requested,  or  delivered  by  hand  to  the 
debtor  identifying  the  debt  and  advising 
that  the  full  amoimt  due  should  be  paid 
by  a  specified  date,  not  less  than  30 
days  from  the  date  of  mailing  or  the 
hand  delivery." 


6.  Section  11.44  is  revised  to  read  as 
follows: 

9  41.44    Collection  of  debts  from  Federal 
agencies  or  States  or  units  of  general  local 
government  by  common  law  offset 

(a)  Debts  owed  by  Federal  Agencies. 
States,  or  units  of  general  local 
government  may  be  collected  by  offset 
in  accordance  with  principles  of 
common  law.  See  U.S.  v.  Munsey  Trust 
Co.,  332  U.S.  234  (1947).  Before  taking 
such  an  involuintary  ofi'set  against  such 
debtors,  the  ACO  or  the  DCO  must 
notify  such  debtors  as  to: 

(1)  Nature  and  origin  of  the  debt. 

(2)  Amount  owed. 

(3)  FEMA's  intent  to  collect  interest  at 
rates  equivalent  to  those  paid  by  the 
U.S.  Government  to  borrow  money  on 
the  open  market  unless  statute, 
regulation  or  agreement  specifies 
another  interest  rate. 

(4)  Right  of  the  debtor  to  inspect  and 
copy  records  relating  to  the  debt 
However,  FEMA  may.  in  its  discretion, 
utilize  exemptions  available  luider  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(B)). 

(5)  Name,  business  address  and 
telephone  number  of  the  official  having 
cognizance  over  the  debt 

(b)  Prior  to  instituting  involuntary 
offset  against  such  debtors.  DCO's  must 
obtain  approval  of  the  ACO. 

8.  Section  11.48  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  (e)(5), 
and  (h)  introductory  text  and  (h)(1)  to 
read  as  follows: 

(11.48    Interest  and  penalties. 

(a)  Interest  Interest  shall  be  charged 
on  the  outstanding  principal  balance  due 
on  debts  owed  the  United  States  at  the 
rate  published  by  the  Secretary  of  the 
Treasury  under  provisions  of  31  U.S.C 
3717(a).  The  interest  rate  in  effect  at  the 
time  that  FEMA  first  mailed  or  hand 
delivered  to  the  debtor  written  notice, 
stating  that  the  debt  was  due  and  that 
interest  would  be  assessed  on  the  debt 
shall  be  the  rate  applied  throughout  the 
divation  of  the  debt  until  the  debt  is 
paid  in  full.  Interest  shall  accrue  either 
from  the  date  that  the  debtor  was  first 
informed  that  interest  would  be 
assessed  or  some  subsequent  date 
specified  in  the  written  notice  given  by 
FEMA  to  the  debtor  stating  that  interest 
would  be  assessed.  Interest  shall  run 
from  the  following  dates: 

(c)  Penalty  charges.  Except  in  the 
situation  described  in  paragraph  (b)  of 
this  section,  a  penalty  of  6  per  centum 
per  annum  shall  be  charged  on  the 
unpaid  principal  balance  due  if  the 
debtor  fails  to  pay  the  debt  in  full  within 
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120  days  of  the  date  of  the  first  written 
notice  by  FEMA  that  penalty  charges 
would  be  assessed.  However,  if  the 
debtor  enters  into  a  repayment 
agreement,  satisfactory  to  FEMA.  within 
the  120  day  period,  then  penalty  will  not 
be  assessed.  Penalty  will  accrue  starting 
on  and  including  the  31st  day  following 
the  first  written  notice  about  penalty. 
Penalty  will  not  be  assessed  against 
Federal  agencies.  States,  or  units  of 
general  local  government. 

(d)  Administrative  costs  for 
processing  delinquent  debts.  The  debtor 
shall  pay  administrative  costs  of 
processing  delinquent  debts  in 
accordance  with  31  U.S.C  3717(e)ll)- 
Administrative  costs  are  deemed  to 
include,  but  not  be  limited  to.  costs  of 
employing  commercial  firms  to  locale 
the  debtor,  costs  of  employing 
contractors  for  collection  services,  costs 
of  selling  collateral  or  property  to  satisfy 
the  debt  etc.  States  and  units  of  general 
local  government  shall  be  liable  for 
administrative  costs  to  the  extent 
authorized  under  the  common  law  or 
other  statutory  or  contractual  authority. 
A  debt  is  deemed  to  be  delinquent  if  it 
remains  unpaid  for  30  days  after  the 
initial  demand  for  payment  and  if  the 
debtor  has  not  entered  into  a  repayment 
agreement  satisfactory  to  FEMA.  A  debt 
is  also  deemed  delinquent  if  payment  is 
not  made  by  the  date  specified  in 
FEM.'X^'s  initial  written  notificslion  or  in 
the  applicable  contractual  agreement. 

(e)  Standards  for  waiver  of  interest, 
penalties  and  charges. 
***** 

(5)  If  it  is  determined  that  the  debtor  is 
unable  to  pay,  as  shown  by  complete 
and  sworn  statements  as  to  his  or  her 
assets  and  projected  income,  then 
interest,  penalties  and  charges  may  be 
waived  in  whole  or  in  part.  If  the 
priiicipal  outstanding  amount  of  the  debt 
exceeds  $2,500,  the  determination  shall 
be  made  by  the  ACO.  If  the  principal 
outstanding  amount  of  the  debt  is  $2,500 
or  less,  the  determination  may  be  made 
by  the  DCO  or  the  ACO. 
***** 

(h)  Collection  of  interest  and  penalties 
while  an  appeal  is  pending.  If  the  debtor 
notes  an  appeal  either  as  to  the 
existence  or  the  amount  of  the  debt, 
interest  and  penalties  may  be  waived  or 
suspended  by  the  ACO  under  the 
following  circumstances: 

(1)  In  the  case  of  a  State  or  a  unit  of 
general  local  government,  interest  shall 
be  assessed  on  those  amounts  found  due 
after  the  appeal  process  is  completed 
and  shall  run  from  the  time  that  the 
debtor  government  was  first  provided 
written  notice  by  FEMA  that  interest 
would  be  assessed.  However,  the  ACO 


may  waive  interest  in  whole  or  in  part  if 
the  State  or  unit  of  general  local 
government 

(i)  Shows  that  its  taxes  or  revenues 
will  be  insufficient  to  enable  the 
government  to  meet  essential 
government  expenses. 

(ii)  Substantially  prevails  in  its 
appeal,  and  pays  the  entire  balance 
found  to  be  due  within  90  days  of  the 
decision  on  the  appeal  being  transmitted 
to  the  appellant  government. 

If  the  State  or  unit  of  general  local 
government  is  to  be  considered  for 
waiver  of  interest  due  to  governmental 
hardship,  the  ACO  may  demand  that 
such  government  provide  such 
economic  financial,  or  demographic 
data  that  the  ACO  believes  to  be 
necessary  to  assist  her  to  him  in 
determining  the  existence  of  such 
hardship. 
***** 

9.  Section  11.50(c)  is  revised  to  read  as 
follows: 

{ 11.50    Standard*  for  compromise  of 
dcMs. 

*        *     '    *        *        * 

(c)  Authority.  Only  the  ACO  may 
compromise  debts  of  more  than  $2,500. 
Debts  of  $2,500  or  less  may  be 
compromised  by  the  ACO  or  the  DCO. 
Debts  exceeding  $20,000  may  be 
compromised  only  after  approval  by  the 
Department  of  Justice  in  accordance 
with  4  CFR  103.1(b). 

§11.51  [Ammded] 

10.  That  part  of  S  11.51(b)(4)  which 
now  reads  "i  11.50(a)(3)"  is  revised  to 
read  "§  11.50(a)(4)". 

11.  That  part  of  1 11.51(c)  which  reads 
"4  CFR  101.4(a)"  is  revised  to  read  "4 
CFR  104.1(b)", 

12.  Section  11.54  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§11.54    Contracts  With  debt  collection 
agencies.  i 

(a)  General.  FEMA  shall  utilize 
mandatory,  government-wide  debt 
collection  agency  contracts  negotiated 
by  the  General  Services  Administration 
or  the  Department  of  the  Treasury  to 
effect  collection  of  debts  owed  FEMA. 
***** 

Date:  Novembei  12. 198a 
Julius  W.  Becton.  Jr.. 

Director 

[FR  Doc.  88-28712  Filed  11-21-88;  8:45  am] 
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47  CFR  Part  22 

[CC  Docket  No.  05-388;  FCC  88-320] 

Public  Land  Mobile  Services;  Cellular 
Services 

agency:  Federal  Conmiunications 
Commission  (FCC). 

action:  Final  rule. 

summary:  The  Commission  has 
determined  that  the  same  five-year  fill- 
in  period  that  it  established  for  the 
Metropolitan  Statistical  Areas  should  be 
applied  to  the  Rural  Service  Areas;  that 
such  period  should  be  measured  fi'om 
the  date  of  the  grant  of  the  original 
authorization  of  each  system  in  the  RSA; 
that  the  transfer  policy  set  forth  in  the 
Fourth  Notice  of  Proposed  Rulemaking 
in  the  same  docket  should  be  adopted; 
and  that  S  22.31(a)(1)  of  the  Rules  should 
be  amended  to  provide  that  all 
applications  for  each  RSA  be  mutually 
exclusive  regardless  of  whether  their 
proposed  Cellular  Geographic  Service 
Areas  overlap.  Such  action  is  needed  in 
order  to  provide  RSA  carriers  a 
reasonable  opportunity  to  adjust  their 
business  plans  to  developing  demand. 
The  intended  effect  of  the  proposed 
action  is  to  eliminate  delays  in  the 
processing  of  applications  for  unserved 
portions  of  the  BJSAs  and  to  ensure  that 
cellular  radiospectnmi  is  used  in  as 
efficient  a  manner  as  possible.  This 
action  is  taken  in  response  to  comments 
received  as  a  result  of  our  Fourth  Notice 
of  Proposed  Rulemaking,  published,  S3 
FR  25633,  July  8. 1988. 

EFFECTIVE  DATE:  December  16, 1988. 

ADDRESS:  Federal  Conununications 
Conmiission,  1919  M  Street  NW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Moebes,  Mobile  Services  Division, 

Common  Carrier  Bureau;  tele:  202-632- 

6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Conunission's  Fifth 
Report  and  Order  adopted  October  13. 
1988,  and  released  October.  1988.  The 
full  text  of  this  Commission  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  14a 
Washington,  DC  20037. 


Summary  of  Fifth  Report  and  Cider 

1.  This  order  applies  the  fill-in  policy 
and  procedures  adopted  for  the 
Metropolitan  Statistical  Areas  (MSAs) 
to  the  Rural  Service  Areas  (RSAs)  and 
amends  the  current  cellular  rules  for 
RSAs  accordingly.  The  amended  rules 
adopting  the  proposed  fill-in  policy 
govern  service  to  the  area  within  each 
RSA  that  is  not  part  of  the  Cellular 
Geographic  Service  Area  (CGSA)  of  the 
licensee  for  that  RSA.  Adoption  of  this 
order  permits  RSA  licensees  to  file 
applications  to  serve  areas  outside  of 
their  CGSA.  but  within  the  RSA.  for  a 
period  of  five  years  from  the  date  of  the 
initial  authorization  in  each  system  in 
an  RSA  without  being  subject  to 
competing  applications.  Thereafter,  non- 
licensees  could  file  applications  for 
unserved  portions  of  the  RSA. 

The  order  also  provides,  as  set  forth  in 
the  Foiu*th  Notice  of  Proposed 
Rulemaking,  that  if  the  original  licensee 
transfers  its  entire  authorization  for  its 
CGSA  writhin  the  RSA.  the  fill-in  period 
and  the  right  of  expansion  without 
competing  applications  transfers  with 
the  authorization.  However,  if  the 
licensee  transfers  any  other  CGSA  in 
the  RSA  or  less  than  the  total  original 
CGSA  authorization  to  another  party, 
such  party  would  have  no  right  to 
expand  the  area  covered  by  the 
transferred  authorization  without 
competing  applications  unless  the 
transferee  obtains  a  statement  signed  by 
the  transferor  agreeing  to  such  an 
expansion. 

This  order  is  adopted  based  on  the 
Conunission's  conclusion  that  in  order  to 
provide  RSA  carriers  a  reasonable 
opportunity  to  assess  and  adjust  their 
business  plans  to  developing  demand,  a 
fill-in  poUcy  for  RSAs,  similar  to  that 
used  for  MSAs,  is  preferable  to  other 
alternatives. 

2.  Final  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  805(b)  it 
is  certified  that  the  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  expected  to  promote 
efficient  and  expedient  ceUular  fill-in 
service  to  the  RSAs  and  lower  the 
administrative  costs  associated  with  the 
process  of  granting  fill-in  licenses  in 
these  RSAs. 

Ordering  Clauses 

3.  Authority  for  this  rulemaking  is 
contained  in  sections  1,  4  (i)  and  (j),  301, 
303,  and  309  of  the  Conununications  Act 
of  1934,  as  amended,  and  section  553  of 
the  Administrative  Procediue  Act 

4.  Accordingly,  it  is  ordered,  that  Part 
22  of  the  Rules  is  amended  as  specified 


in  the  Rules  Section  appended  to  this 
summary.  The  amendinents  adopted  and 
the  policies  established  in  this  Order  for 
cellular  licensees  to  expand  their 
CGSAs  with  the  RSA  will  become 
effective  December  16, 198a 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

Amendments  to  Part  22  of  the 
ConunissioD's  Rules 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  48  Stat.  1066, 
1082,  as  amended  (47  U.S.C  154,  303). 

2.  Secticm  22.31  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  and  adding  new  paragraph  (f)  to 
read  as  follows: 

§  22.31    Mutually  exclusive  applications. 

(a)  *  *  * 

(1)  In  the  Domestic  Public  Cellular 
Radio  Telecommunications  Service, 
applications  shall  be  considered 
mutually  exclusive  if  their  proposed 
Cellular  Geographic  Service  Areas 
(CGSAs)  overlap  in  such  a  way  that  a 
grant  of  one  would  preclude  the  grant  of 
one  or  more  of  the  other  appHcations, 
except  that  applications  for  the  same 
Rural  Service  Area  (RSA)  will  be 
considered  mutually  exclusive 
regardless  of  whether  their  CGSAs 
overlap. 
***** 

(f)  Rural  Service  Areas.  The 
provisions  of  this  paragraph  shall  not 
apply  to  initial  applications  to  serve  a 
Rural  Cellulfu-  Area  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service. 
Applications  by  entities  other  than 
licensees  or  grantees  for  a  particular 
RSA  to  serve  unserved  areas  outside  the 
presentiy  authorized  CGSA  but  within 
the  Rural  Service  Area  (RSA)  will  not  be 
accepted  for  five  years  from  the  grant  of 
the  original  construction  authorization 
of  each  system  in  an  RSA.  Ehiring  this 
five-year  period  the  original  licensee 
will  be  authorized  to  expand  its  system 
into  unserved  areas  of  the  RSA.  If  the 
original  licensee/grantee  transfers  its 
entire  RSA  authorization,  consisting  of 
one  or  more  CGSAs  to  another  party, 
the  remainder  of  the  five-year  period 
and  the  exclusive  right  of  expansion 
without  competing  appHcations 
transfers  with  the  authorization. 
However,  if  the  licensee/grantee 


transfers  less  that  its  total  original 
authorization  to  another  party,  the 
transferee  will  not  obtain  the  exclusive 
right  to  expand  the  areas  covered  by  the 
transferred  authorization  unless  the 
transferee  obtains  a  signed  statement 
transferring  such  rights  from  the 
Ucensee/grantee.  After  the  five-year 
period  has  expired,  the  provisions  of 
S  22.31(a)(1)  will  apply. 

[FR  Doc.  88-264Se  Filed  11-21-68:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  87-8;  FCC  88-323) 

Radio  Reading  Services; 
NoncomnMrdal  FM  Ucansees 
Allowable  Coats 

AQENCV:  Federal  Communications 

Commission. 

ACTKHt  Policy  Statement  clarifying 

S  73.593  regarding  Subsidiairy 

Communications  Authorizations. 

summary:  In  this  Policy  Statement,  the 
Commission  sets  guidelines  for  die  types 
of  costs  that  noncommercial  PM  radio 
stations  may  recover  from  radio  reading 
services  in  return  for  the  service's  use  of 
the  station's  subcarrier. 
date:  Effective  date:  November  22. 1988. 

ADDRESS:  Federal  Conununications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fawn  E.  Wilderson,  Policy  and  Rules 

Division,  Mass  Media  Bureau,  (202)  632- 

9660. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  re  Allowable  Costs  for  Noncommercial 
FM  ticensees  To  Char:ge  Radio  Reading 
Services.  MM  Docket  No.  87-0. 

Policy  Statement 

Adopted:  October  13. 1988. 
Released  October  28, 1988. 

/.  Introduction 

1.  This  Policy  Statement  is  intended  to 
clarify  the  kinds  of  costs  that  a 
noncommercial  radio  station  may 
properly  charge  to  the  operators  of  a 
radio  reading  service  to  lease  the 
station's  subcarrier  capacity ^Muvuant  to 
S  73.593  of  our  rules.'  The  Policy 


'  Section  73.S93  readi  at  follow*: 

The  licensee  of  a  noncommercial  educational  FM 
station  is  not  required  to  use  its  subcarrier  capacity, 
but  if  it  chooses  to  do  to.  it  is  governed  by  i  t  73.293 
through  73.296  of  the  Commission's  rules  regarding 

Continued 
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Statement  is  the  outgrowth  of  the  Notice 
of  Inquiry  *  issued  last  year  in  the 
above-captioned  proceeding  which 
solicited  public  comment  on  the  issue  of 
permissible  charges  to  radio  reading 
services.  In  that  Notice,  we  specifically 
asked  commenters  to  provide  us  with 
itemized  statements  of  the  charges  being 
assessed  by  stations  for  reading  service 
operations.  We  also  asked  commenters 
to  identify  those  types  of  costs  that 
would  not  be  incurred  by  the  stations 
but  for  the  provisions  of  the  reading 
services. 

2.  la  response  to  the  Notice,  thirteen 
parties  filed  comments;  eight  parties 
filed  reply  comments:  and  two  parties 
filed  supplemental  comments.' 
Commenters  included  the  Association  of 
Radio  Reading  Services  (ARRS).  which 
represents  over  70  radio  reading 
services,  approximately  three-quarters 
of  the  services  in  operation,  the  National 
Association  of  Broadcasters  (NAB],  the 
Corporation  for  Public  Broadcasting 
(CPB)  and  National  Public  Radio  (NPR). 
Additionally,  a  number  of  universities 
which  hold  public  FM  licenses  filed  joint 
comments.*  The  comments  clearly 
indicate  that  there  is  substantial 
confusion  as  to  what  costs  can 
legitimately  be  charged  by  a  public 
radio  station  to  the  operators  of  a  radio 
reading  service.  Having  carefully 
reviewed  and  analyzed  the  comments, 
we  are  issuing  tliis  Policy  Statement  in 
an  attempt  to  eliminate  any  existing 
confusion  on  the  matter  of  the 
appropriateness  of  certain  charges  by 
noncommercial  FM  stations  to  radio 
reading  services. 

//.  Background 

A.  Radio  Reading  Services 

3.  A  radio  reading  service  is  an  aural 
service  provided  primarily  for  the  blind 
and  visually  impaired  through  the  use  of 


the  type*  of  permissible  subcarrier  uses  mid  the 
manner  in  which  lubcarrier  operations  shall  be 
conducted:  Provided,  however,  that  remunerative 
use  of  a  station's  subcarrier  capacity  shall  not  be 
detrimental  to  the  provision  of  existing  or  potential 
radio  reading  services  for  the  blind  or  otherwise 
inconsistent  with  its  public  broadcasting 
responsibilities. 

»  Amendment  of  Part  73,  Subpart  C  of  the 
Commitsion  's  Rulet  to  Require  Licensees  of 
Noncommercial  FM  Stations  to  Accommodate 
Requests  by  Radio  Reading  Services  to  Utilize 
Their  Subcarrier  Capacity  on  an  Incremental  Cost 
Justified  Basis.  2  FCC  Rod.  680  (19e7)(Memofti/idu/n 
Opinion  and  Order  and  Notice  of  Inquiry  in  MM 
Docket  87-9)  (hereinafter  either  MOfiO  or  Notice], 
SZ  FR  8064.  March  16. 1987  and  52  FR  25892.  |uly  9, 
1987. 

*  A  list  of  the  parties  Tiling  comments  may  be 
found  in  Appendix  1. 

*  The  Arizona  Board  of  Regents,  James  Madison 
University.  Kent  State  University,  Ohio  State 
University  and  WSKG  Telecommunications  Council 
nied  joint  comments  [hereinafter  Joint 
CommenlersJ. 


an  FM  licensee's  subcarrier  capacity. 
The  FM  station's  subcarrier,  which  is 
used  to  broadcast  the  reading  service,  is 
an  inherent  part  of  the  composite  FM 
baseband  frequency.*  A  specially 
equipped  receiver  is  required  by  those 
using  the  reading  service.  There  are 
approximately  112  of  these  services 
operating  in  40  states.  Reading  services 
can  provide  an  alternative  form  of 
access  to  printed  materials  like 
newspapers,  magazines,  and  books  for 
those  with  visual  or  other  physical 
handicaps  that  will  not  permit  the 
holding  or  reading  or  printed  materials. 

B,  The  Previous  Rule 

4.  Historically,  S  73.593  restricted 
public  radio  stations'  use  of  their 
subcarrier  capacity  to  those  services 
that  were  consistent  with  the 
noncommercial  educational  purposes  of 
such  stations.'  This  rule  specifically 
identified  what  types  of  programs  could 
be  offered  on  a  public  radio  station's 
subcarrier.  One  of  the  permitted  uses 
was  for  programs  intended  to  serve  the 
special  needs  and  interests  of  the 
handicapped.  If  a  station  used  its 
subcarrier  for  any  noncommercial 
educational  purpose,  it  was  permitted  to 
charge  an  amount  which  could  not 
exceed  the  sum  of  the  approximate  cost 
of  conducting  the  subcarrier  operation 
(including  purchase  or  lease  of 
equipment,  course  material,  personnel 
services,  etc.).  and  the  general  overhead 
and  operational  costs  attributable  to 
such  operations.''  Thus,  under  the 
version  of  8  73.593  in  force  prior  to  1983, 
the  Commission  was  careful  to  ensure 
that  public  redio  stations  could  be  fully 
reimbursed  for  the  cost  incurred  as  a 
result  of  the  use  of  their  subcarriers. 
This  meant  that  public  rf-dio  stations 
could  recover  both  thei'    icremental 
costs  *  and  those  portic  a  of  their 


*  Generally.  FM  licensees  have  two  subcarrier 
charmels  available  for  use  although  it  is  technically 
possible  to  have  more.  Commission  rules  permit  an 
FM  licensee  to  authorize  Independent  groups  to  use 
the  station's  subcarrier  capacity.  Section  73.295  of 
the  rules  outlines  the  condiitions  for  subcarrier  use 
and  provides  an  illustrative  list  of  permitted 
services  which  Include  specialized  foreign  language 
programming,  paging  and  calling,  telemetry,  and 
traffic  control  signal  switching.  In  order  to  use  a 
station's  subcarrier  frequency,  certain  special 
equipment  is  necessary,  i.e..  a  subcarrier  generator, 
an  audio  compressor/limiter,  a  dedicated  broadcast 
line,  and  some  type  of  diagnostic  equipment  which 
monitors  the  baseband  signal.  During  monophonic 
program  transmissions,  multiplex  subcarriers  and 
their  significant  sidebands  must  be  within  the  20 
kHz  to  98  kHz  range;  during  stereophonic 
transmissions,  their  range  is  restricted  to  between 
53  kHz  and  99  kHz. 

*  47  CFR  73.5«3(a)(l)(iii)  (1982). 
'W. 

*  As  we  explain  further  below  in  paragraph  13,  by 
incremental  costs  we  mean  those  additional  costs 


overhead  costs  *  resulting  from  the 
noncommercial  services  they  were 
allowed  to  offer. 

C.  The  Public  Broadcasting 
Amendments  Act  of  1981 

5.  In  1981,  Congress  passed  the  Public 
Broadcasting  Amendments  Act  which 
amended  the  Communications  Act  to 
give  public  broadcasters,  inter  alia,  the 
authority  to  use  their  facilities  for 
remunerative  purposes  so  long  as  such 
profit  making  activities  did  not  interfere 
with  the  station's  public 
telecommunications  responsibilities. '  ° 
Anticipating  that  federal  government 
spending  for  public  broadcasting  would 
be  reduced.  Congress  wanted  to  ensure 
that  public  stations  would  not  be 
hampered  in  their  independent  efforts  to 
generate  funds  for  their  operations  from 
nongovernmental  sources.*' 

D.  Report  and  Order  in  BC  Docket  No. 
82-1 

6.  In  response  to  the  Public 
Broadcasting  Amendments  Act,  we 
reexamined  the  restrictions  imposed  by 
S  73.593  of  our  rules.  In  the  Report  and 
Order  in  BC  Docket  No.  82-1,  »■  we 
concluded  that  the  restrictions  limiting 
public  FM  stations  to  noncommercial 
uses  of  their  subcarriers  were 
inconsistent  with  the  spirit  of  the 
legislation.  Consequently,  we  amended 
S  73.593  to  authorize  noncommercial  FM 
licensees  to  use  their  subcarriers  for  the 
same  range  of  remunerative  activities  as 
commercial  radio  stations."  We 
emphasized  in  the  Report  and  Order 
that  public  stations  are  not  required  to 
use  their  subcarrier  capacity.  However, 
we  made  it  clear  that  if  a  public  station 
chooses  to  use  its  subcarrier  for  a 
commercial  purpose,  it  is  obligated  to 
accommodate  a  radio  reading  service  on 
its  other  subcarrier  or  ensure  the 
availability  of  other  subcarrier 
capacity.**  We  also  explained  that 


caused  by  the  provision  of  the  radio  reading 
service's  use  of  the  subcarrier. 

*  By  overhead  costs  we  mean  the  basic  costs  uf 
operating  the  station,  such  as  salaries,  rent  and 
maintenance  that  would  not  be  changed  by  the 
existence  or  nonexistence  of  the  radio  reading 
service. 

'°  Omnibus  Budget  Reconciliation  Act  of  1961, 
Pub.  L  No.  97-35, 1231,  95  Stat.  357,  731  (codified  at 
47  U.S.C.  399B  (1982)). 

' '  127  Cong.  Rec.  S  9037-38  (1981)  (colloquy 
between  Sen.  Schmitt  and  Sen.  Packwood):  see  also 
S.  REP.  No.  9B.  97th  Cong.,  1st  Session  (1981). 

"  See  Amendment  of  Sections  73.593  of  the 
Commission 's  Rules.  48  FR  26608  (June  9, 1983),  54 
RR  2d  25,  35  (hereinafter  Report  and  Order). 

'» Id  at  28614. 

'*  Id.  We  provided  some  general  guidelines  for 
stations  in  accommodating  radio  reading  services 
but  left  the  implementation  to  each  station's 

Continued 


public  ttationa  would  not  be  required 
"to  bear  the  fixed  or  operating  costs"  of 
the  reading  services,  but  would  be 
expected  to  provide  such  services  on  a 
"not-for-profit  basis."  »'  In  so  doing,  we 
attempted  to  balance  the  needs  of  the 
stations  to  receive  reimbursement  for 
their  services  with  the  public  benefit  of 
radio  reading  services  for  the 
handicapped. 

7.  A  year  after  we  issued  our  Report 
and  Order,  it  became  apparent  that 
there  was  still  some  confusion  over 
what  charges  public  stations  were 
allowed  to  recover  from  radio  reading 
services  under  our  amended  rule.  Mr. 
John  C.  DeWitt  wrote  a  letter  on  behalf 
of  The  American  Fotmdation  for  the 
Blind,  Inc.,  asking  the  Commission  to 
clarify,  among  other  things,  whether  the 
not-for-profit  charges  that  public 
stations  passed  on  to  reading  services 
had  to  be  based  only  on  demonsfrable 
incremental  costs  or  whether  they  could 
also  be  based  on  percentages  or 
proportional  bases  of  the  station's 
operating  budget.  In  response,  the  Mass 
Media  Bureau,  in  a  letter  dated 
December  3, 1984,  stated  that  a  "station 
should  not  exceed  the  incremental  costs 
of  conducting  the  radio  reading  service" 
but  that  "the  applicable  portion  of  the 
station's  overhead  that  relates  to 
providing  the  radio  reading  service  is 
included  in  the  incremental  costs."  *• 
Even  after  the  Bureau  issued  this  letter, 
there  was  still  confusion  among 
noncommercial  radio  stations  and 
reading  service  organizations  as  to 
allowable  and  nonallowable  costs. 

E.  Petition  for  Rulemaking 

8.  On  May  2a  1986,  the  Association  of 
Radio  Reading  Services,  Inc.  (ARRS] 
filed  a  Petition  for  Rulemaking, 
requesting  that  the  Commission  impose 
a  mandatory  access  requirement  on 
noncommercial  educational  FM 
licensees  to  lease  their  subcarrier 
capacity  to  radio  reading  services  and  to 
require  that  such  stations  charge  only 
nondiscriminatory,  incremental  cost- 
justified  rates. *^  ARRS  also  urged  the 
Commission  to  issue  guidelines  that 
would  clarify  the  term  "incremental 
costs"  as  initially  used  in  the  bureau 
letter.  In  its  petition,  ARRS  stresseed 
that  neither  the  Report  and  Order,  nor 


discretion.  Id.  n.  31.  In  addition,  "ensuring  the 
availability  of  other  sul>carrier  capacity"  could 
mean  that  the  non-commercial  radio  station  has 
assured  the  availability  of  anothar  radio  station's 
subcarrier  for  use  by  radio  reading  services. 

•*/rf.  n.  32. 

'*  Letter  from  Chief.  Mass  Media  Bureau  to  John 
C.  DeWitt  (Decambw  3. 1964)  (hereinafter  Bureau 
lettar). 

> '  The  petition  was  placed  on  public  notioe  on 
July  14. 1986  (Feport  No.  1605). 


the  rule  itself,  specified  wdiat  constituted 
profit  or  what  costs  may  be  assessed  by 
public  stations  in  determining  rates  for 
reading  services. 

9.  Several  commenters  filed  in 
response  to  ARRS'  petition.  Only  one 
commenter  strongly  favored  the 
imposition  of  a  mandatory  access 
requirement  Other  commenters  pointed 
out  that  ARRS'  proposal  did  not  take 
into  account  other  noncommercial 
public  uses  of  a  station's  subcarrier  and 
that  mandatory  access  by  reading 
services  would  raise  serious  first 
amendment  issues.  Evidence  was  also 
presented  by  commenters  which 
contested  ARRS'  assertions  that  our  rule 
amendment  had  adversely  affected  the 
growth  of  reading  services.  The 
comments  also  revealed  a  great 
disparity  in  the  amount  that  public 
stations  charge  radio  reading  services. 

F.  Memorandum  Opinion  and  Order  and 
Notice  of  Inquiry 

10.  On  the  basis  of  the  record 
developed,  we  issued,  on  January  16, 
1987,  a  combination  Memorandum 
Opinion  and  Order  and  Notice  of 
Inquiry  in  the  proceeding."  In  the 
MO&O  portion  of  the  item,  we  rejected  a 
proposed  to  amend  S  73.593  of  our  rules 
to  require  that  noncommercial  FM  radio 
licensees  accommodate  radio  reading 
services.  The  record,  however,  was  not 
adequate  to  allow  us  to  respond  to 
ARRS'  request  for  a  clearer  definition  of 
incremental  costs,  and  we  determined 
that  it  would  be  inappropriate  to 
attempt  to  resolve  specific  cost  issues 
without  a  further  record.  In  particular, 
we  recognized  the  need  to  clarify  what 
portion  of  general  overhead  costs  can  be 
appropriately  allocated  to  a  radio 
reading  service.  Accordingly,  we  issued 
the  companion  Notice  of  Inquiry  now 
before  us  so  that  we  could  determine  the 
actual  cost  of  operating  a  radio  reading 
service  and  proffer  guidance  concerning 
which  costs  could  be  passed  on  to  the 
reading  services.  The  Notice  asked 
conunenters  to  explain  the  apparent  cost 
disparities  in  charges  to  radio  reading 
services  and  to  indicate  whether  our 
imposition  of  a  particular  method  of 
calculating  costs  would  be  beneficial. 

G.  Comments 

11.  The  commenters  responding  to  the 
Notice  divided  fairly  eveiUy  into  two 
groups — the  radio  reading  services  and 
the  noncommercial  FM  stations. 
Generally,  the  radio  reading  services 
challenged  the  legitimacy  of  some  or  all 
of  the  costs  charged  by  the  stations; 
some  services  provided  detailed 


information  on  costs  or  attached 
itemized  bills  to  substantiate  their 
allegations.  On  the  other  hand,  the 
pubUc  stations  defended  their  methods 
of  calculating  costs  and  asserted  that 
the  rates  they  charge  reading  services 
do  not  generate  profits.  Generally, 
public  stations  urged  the  Commission  to 
rely  on  their  discretion  in  determining 
costs,  asserting  that  they  are  in  the  best 
position  to  determine  the  actual  cost  to 
their  stations  of  operating  a  reading 
service. 

12.  Reasons  Given  for  Cost 
Disparities.  In  our  Notice,  we  requested 
an  explanation  for  the  wide  disparity  in 
the  costs  charged  to  reading  services  by 
public  radio  stations.  The  comments 
indicated  that  the  disparities  in  costs 
charged  are  the  result  of  a  number  of 
factors.  First,  noncommercial  radio 
stations  may  use  different  methods  to 
determine  what  to  charge  a  radio 
reading  service.  Stations  can  charge  flat, 
monthly,  or  hourly  rates  and  the  stations 
often  differ  in  the  manner  in  which  these 
rates  are  set.  e.g.,  some  stations  merely 
discount  the  rate  charged  by  commercial 
stations  for  use  of  their  subcarrier. 
Second,  some  stations  charge  reading 
services  not  only  for  the  use  of  the 
subcarrier  capacity,  but  also  for  a 
variety  of  other  costs  including 
fransmission  costs,  personnel, 
maintenance  and  rental  of  space  for 
housing  subcarrier  equipment.  Third, 
some  disparities  can  be  traced  to  the 
fact  that  the  equipment  and  labor  costs 
associated  with  die  implementation  of 
the  reading  service  vary  from  station  to 
station."  For  example,  the  need  for  and 
the  cost  of  capital  equipment  to  activate 
the  subcarrier  can  vary  widely 
depending  on  the  state  of  the  existing 
technical  facilities  at  a  given  public 
radio  station.  Fourth,  cost  differentials 
can  result  from  stations  charging  less 
than  the  maximum  allowable  costs 
under  our  rules.  Finally,  stations  differ 
in  whether,  and  to  what  extent,  they 
charge  radio  reading  services  separately 
for  the  numerous  types  of  optional  or 
ancillary  services  '°  that  a  station  may 


••Seen.  2.  supra. 


■■  ARRS  and  other  reading  services  assert  that 
the  actual  cost  variations,  resulting  from  differing 
equipment  and  operabng  costs  in  different  markets, 
do  not  correlate  with  the  variations  in  the  fee*  being 
charged.  Reply  Comments  of  ARRS  at  3. 

*•  By  "ancillary  services"  we  mean  services 
provided  by  the  station  that  are  in  addition  to  the 
mmimum  services  necessary  to  make  a  sulKarrier 
available  to  the  radio  readmg  service.  Examples  of 
ancillary  services  include  advertising  assistance, 
the  transmission  link  from  the  reading  service's 
separate  studio  to  the  station's  facihties.  and  use  of 
studio  space.  Some  stations  provide  ancillary 
services  and  some  do  not.  Of  those  stations  that  do 
provide  ancillary  services,  some  explicitly  charge 
for  those  services  and  some  do  not  In  the  main,  the 

Cmtinued 
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offer  to  a  reading  service,  e.g.. 
production  personnel,  studio  time,  or 
customer  support. 

13.  Incremental  Costs.  A  review  of  the 
comments  reveals  that  most  of  the  costs 
which  can  be  potentially  passed  on  to 
radio  reading  services  fall  into  the ' 
category  of  either  incremental  costs  or 
overhead  costs.  Incremental  costs  are 
tj'pically  thought  to  mean  the  costs  that 
a  noncommercial  station  would  not 
incur  but  for  the  provision  of  subcarrier 
capacity  to  a  reading  service.  For  a 
definition  and  discussion  of  overhead 
costs,  see  %  14.  Most  commenters  have 
agreed  that  it  is  appropriate  to  pass  on 
these  incremental  costs  to  reading 
services.  However,  there  is  some 
disagreement  as  to  exactly  which  costs 
are  "incremental."  * ' 

14.  The  reading  services  who 
commented  offered  varying  descriptions 
of  these  costs  which  perhaps  reflect  the 
different  types  of  services  furnished  by 
each  station.  Most  reading  services 
agree,  however,  that  the  following 
would  be  included  in  the  category  of 
incremental  costs: 

(1)  The  cost  of  electrical  power 
consumed  by  the  subcarrier  equipment 
used  by  that  reading  service." 

(2)  A  prorated  portion  of  maintenance 
and  repair  costs  of  subcarrier 
equipment.*'' 

(3)  A  prorated  portion  of  purchase  and 
installation  costs  of  subcarrier 
equipment,  if  the  station  does  not 
already  own  this  equipment.** 

In  addition,  there  was  general 
agreement  among  most  commenting 
reading  services  that  the  following 
should  not  be  included  in  a  definition  of 
"incremental  costs": 

(1]  The  cost  of  transmitting  the 
subcarrier's  signal  from  the  station's 
studio  to  its  transmitter.** 


commentera  agree  that  because  these  services  are 
optional,  their  procurement  should  be  the  subject  of 
a  separate  contract  between  the  reading  service  and 
the  noncommercial  station.  See.  e.g..  Reply  of  ARRS 
at  7  n.S. 

"  Joint  Comments  at  3:  Reply  Comments  of  West 
Virginia  Educational  Broadcasting  Authority  at  V. 
Reply  Comments  of  Kent  State  University  at  3: 
Comments  of  National  Public  Radio  at  2. 

•»  Reply  Comments  of  ARRS  at  6;  WCRS 
Complaint  Letter  at  1.  see  infra,  note  30:  Comments 
of  Youngstown  Radio  Reading  Service  at  2 
(asserting  that  "[i|t  is  estimated  that  75  watts  of 
power  is  all  that  is  required  to  completely  operate 
the  SCA  programming.  On  an  average  figure  of  lit 
per  kilowatt  hour  this  totals  to  an  annual  electrical 
charge  of  approximately  S7S.00"). 

••  Joint  Commenters  at  fk  Reply  Comments  of 
ARRS  at  a 

**  Reply  Comments  of  ARRS  at  6. 

»»  Reply  CommenU  of  ARRS  at  7. 


(2)  "Interference  prevention"  costs.** 

(3)  Lost  opportunity  costs  resulting 
from  accommodating  a  reading  service 
instead  of  a  fully  remunerative  lessee. 

(4)  Check  processing  or  similar  fees, 
unless  these  same  fees  have  been 
imposed  on  the  radio  stations  by  their 
banks.*' 

15.  Overhead  Costs.  The  stations 
differ  with  the  reading  services  on 
whether  they  are  allowable.*"  with  most 
stations  preferring  a  deHnition  which 
would  allow  a  proportional  charge  for 
such  costs.  More  specifically,  they  assert 
that  these  overhead  costs  should  be 
chargeable  to  the  reading  service  only  to 
the  extent  that  the  reading  service 
"draws  on  or  shares  existing  personnel, 
services  or  facilities  of  the  station."  *• 

16.  As  indicated  above,  there  was 
substantial  disagreement  among  the 
commenters  regarding  the  treatment  of 
overhead  costs.  Overhead  costs  are 
generally  understood  by  the  commenters 
to  be  the  basic  costs  of  operating  the 
public  station,  which  would  include 
salaries,  rent,  maintenance,  etc.  In 
responding  to  our  request  for 
information  about  actual  charges,  most 
of  the  commenters  focused  on  this  issue 
of  the  allocation  of  overhead  costs 
between  the  stations  and  reading 
services.  Several  reading  services 
contest  the  legitimacy  of  charging 
overhead  costs.  For  example.  Written 
Communications  Radio  Service  (WCRS). 
an  Ohio  radio  reading  service,  disputed 
the  vahdity  of  numerous  overhead  costs 
charged  to  it  by  WKSU.  Kent  State 
University's  noncommercial  FM 
station.'"  Specifically.  WCRS  contested 


"  NPR.  in  their  Comments  (at  5)  claims  that 
spectrum  analyzers  costing  Se.000  to  (IS.OtX)  and 
specially  trained  personnel  are  needed  to  control 
subcarrier  channel  interference  with  the  main 
charuiel.  However.  ARRS.  in  its  Reply  Comments  (at 
7),  disputed  this  claim.  They  assert  that:  [sjubcarrier 
frequencies  do  not  in  fact,  cause  interference  with 
main  channel  signals.  A  station  maintained  in 
accordance  with  good  engineering  practices  will  not 
experience  interference  to  either  the  main  or 
subcarrier  signals.  Thus,  costs  related  to  monitoring 
or  repairing  Interference  would  be  incurred  in  any 
event,  and  are  not  the  fault  of  the  SCA  user. 

"  Reply  Comment  of  ARRS  at  9. 

**  ARRS  and  other  reading  services  would  have 
the  FCC  prohibit  stations  from  charging  for  any 
overhead  costs  not  occasioned  exclusively  by  the 
reading  service's  use  of  their  subcarrier. 

*•  Joint  Commenters  at  6. 

"  WCRS  filed  a  complaint  against  WKSU-FM  at 
Kent  State  University  concerning  these  charges. 
This  complaint  which  was  filed  on  April  10, 1985. 
remained  pending,  awaiting  the  resolution  of  the 
cost  issues  in  this  proceeding,  until  September  S, 
1988.  when  the  Commission  received  a  letter  from 
WCRS  stating  its  intention  to  withdraw  its 
complaint  due  to  the  resolution  of  differences 
between  itself  and  WKSU-FM.  in  that  letter.  WCRS 
also  withdrew  its  comments  of  June  16.  1987,  and 
M's  council's  reply  dated  July  8. 1985. 


the  allocation  by  WKSU  of  a  percentage 
of  the  salary  of  each  station  employee  to 
their  reading  service,'*  a  $20.00  a  month 
charge  to  process  their  monthly 
reimbursement  checks  for  the  telephone 
bill,  2%  of  the  station's  annual  electric 
bill,  an  annual  $100  fee  for  renting  a  rack 
that  holds  the  subcarrier  monitoring 
equipment  and  an  annual  $1,300.00  legal 
fee." 

17.  WKSU  claimed  that  complaints  of 
WCRS  stemmed  from  its  basic 
disagreement  with  allowing  any 
overhead  costs  to  be  charged  to  its 
operations.  WKSU  and  the  Joint 
Commenters  insist  that  overhead  costs 
are  properly  chargeable  to  the  reading 
services,  but  only  to  the  extent  that  the 
reading  services  draw  on  or  share  a 
station's  existing  personnel,  services  or 
facihties." 

18.  The  controversy  concerning  the 
recovery  of  overhead  costs  is 
specifically  illustrated  in  the  area  of 
transmission  costs.  Several  reading 
services  object  to  being  charged  for 
transmission  of  the  subcarrier  signal 
between  a  public  station's  studio  and  its 
transmitter[s].'*  First,  they  argue  that 
the  subcarrier  signal  is  an  inherent  part 
of  the  FM  signal  once  the  subcarrier  has 
been  activated.  Consequently,  the 
subcarrier  signal  is  transmitted 
simultaneously  with  the  station's  main 
signal.  The  reading  services  stress  that 
the  signal  delivery  system  is  an  integral 
part  of  the  broadcasting  system  and  is  in 
operation  regardless  of  whether  or  not  a 
radio  reading  service  uses  it.  The  West 
Virginia  Broadcasting  Authority 
(W'VEBA),  on  the  other  hand,  argues 
that  this  proceeding  should  be  strictly 
confined  to  the  costs  that  can  be 
recovered  for  the  use  of  the  subcarrier 
and  therefore  contends  that  the  question 
of  the  charges  that  it  passes  on  to  the 
West  Virginia  Radio  Reading  Service 
(WVRRS)  for  the  use  of  its  microwave 
transmission  system  are  outside  the 
scope  of  the  Notice.'*  Nevertheless. 
WVEBA  defends  its  charges  as 
proper." 


' '  Included  were  percentages  of  the  salaries  of 
the  Director  of  Engineering  (5%  or  $1,276.00).  the 
Operations  Coordinator  (3%  or  $862.00).  the 
Business  Manager  (1%  or  $197.00).  the  Secretary  (.5% 
or  $36.00).  and  the  Board  Operator  (33^3%  or 
$6,552.00). 

"  Comments  of  Written  Communications 
Reading  Service  (WCRS)  at  4-19. 

"  Reply  Comments  of  WKSU-Kent  State  at  4 

**  See  Comments  of  the  West  Virginia  Radio 
Reading  Service  at  7. 

'•  Reply  Comments  of  WVEBA  at  3-4. 

"  WVEBA  charges  WVRRS  the  same  price  that  it 
charges  other  non-profit  groups  for  the  use  of  its 
facilities.  These  charges  are  based  on  fixed  charges 
that  it  established  for  use  of  its  microwave  system. 

Continued 


19.  In  addition  to  questioning  th« 
speciHc  types  of  overtiead  charges  being 
passed  on  to  them,  several  of  the 
reading  services  challenged  the 
legitimacy  of  charging  for  these 
overhead  costs  on  an  hourly  basis.  They 
contend  that  hourly  charges  were 
developed  on  the  basis  of  fixed  yearly 
costs  for  electricity  or  dedicated 
telephone  lines.  These  costs  are 
generally  computed  on  the  assumption 
of  continuous  twenty-four  hour  a  day 
service  or  availability.  Those  reading 
services  that  operated  for  a  limited 
number  of  hours  during  the  day  stated 
that,  when  they  wanted  to  increase  their 
hours  of  operation,  they  were  required 
to  pay  a  predetermined  hourly  rate  for 
each  additional  hour.  Consequently, 
they  assert  that  they  are  being  charged 
twice  for  service  costs  which  do  not 
vary  with  the  number  of  hours  that  the 
reading  service  is  operating. 

20.  Suggestions  for  Clarifying 
Recoverable  Costs.  The  commenters 
were  unanimous  in  requesting  that  the 
Commission  provide  some  form  of 
guidance  to  the  parties  concerning 
legitimately  allowable  charges  under 

S  73.593.  The  commenters  made  a 
variety  of  suggestions  aimed  at 
clarifying  legitimately  recoverable 
charges.  The  Corporation  for  Public 
Broadcasting  (CPB)  and  the  majority  of 
reading  services  urged  the  Commission 
to  delineate  recoverable  cost  categories. 
They  believe  that  such  illustrative  lists 
will  provide  a  simple  reference  point  for 
rejecting  or  accepting  certain  types  of 
charges.  Additionally,  some  of  the 
reading  services  recommended  that  the 
Commission  develop  a  list  of  costs  that 
can  not  be  charged  to  the  radio  reading 
services.  A  number  of  reading  services 
suggested  that  the  Commission  require 
itemization  of  incremental  costs  in  order 
to  document  the  exact  nature  of  the 
additional  costs  that  are  attributed  to 
reading  service  operations.  Other 
commenters  suggested  that  stations  bill 
reading  services  separately  for 
transmission  related  charges,  ancillary 
services  and  repairs.  Many  reading 
services  suggested  abolishing  hourly 
charging  as  a  method  for  calculating 
appropriate  charges  in  order  to  preclude 
station«  from  passing  on  fixed  yearly 
operating  costs  more  than  once.  The 
reading  services  offered  these 
suggestions  to  encourage  precision  in 
ascertaining  the  actual  costs  that  are 
directly  attributable  to  reading  services' 
operations. 


21.  The  stations  argue  that  such 
precision,  particularly  with  regard  to 
overhead  costs,  is  impossible. 
Furthermore,  the  stations  stress  that  by 
insisting  on  such  precision,  especially  in 
calculating  a  portion  of  overhead  costs, 
the  reading  services  are  really  trying  to 
avoid  paying  their  fair  share  of  the  basic 
ofierating  costs.  The  stations  urge  the 
Commission  to  defer  to  their  discretion 
and  their  good  faith  estimates  of  costs 
that  are  allowable  v^thin  the 
Commission's  not-for-profit  standard. 
They  assert  that  they  are  in  the  best 
position  to  make  the  determination  of 
the  proper  charges  to  the  lessees  of  their 
subcarriers.  Furthermore,  they  contend 
that  we  should  intervene  only  where 
there  is  clear  evidence  of  abuse  of  our 
standards. 

22.  Several  stations  argue  that  the 
Commission  should  also  defer  to  their 
discretion  as  to  how  they  charge — i.e., 
whether  their  charges  are  based  on 
hourly,  monthly  or  fiat  rates.  In  contrast, 
other  stations,  as  well  as  the  NAB  and 
CPB,  advocate  pricing  or  accounting 
guidelines  to  address  the  issue  of  the 
method  used  to  compute  charges.'^ 
They  believe  that  such  guidelines  will 
provide  adequate  parameters  within 
which  they  can  make  their  pricing 
determinations,  yet  still  provide 
sufficient  fiexibility  to  negotiate 
contracts  which  would  be  appropriate  in 
different  circumstances.  These  same 
parties  oppose  imposing  a  universally 
applicable  formula  for  calculating  costs 
because  they  believe  that  such  a 
solution  would  be  too  rigid  to 
encompass  the  myriad  of  imique 
arrangements  between  stations  and  the 
reading  services. 

///.  Discussion 

23.  We  are  persuaded  from  the  record 
that  there  is  confusion  regarding 
allowable  and  nonallowable  charges  for 
providing  radio  reading  services  under 
our  not-for-profit  standard.  We  are 
issuing  this  Policy  Statement  to  provide 
clarification  of  allowable  costs  under 
the  not-for-profit  standard  inherent  in 

§  73.593.  In  the  following  discussion, 
first,  we  wrill  define  incremental  costs. 
Second,  we  will  address  the  difficult 
issue  of  allocating  general  overhead 
costs  between  reading  services  and 
public  stations.  Third,  we  will  provide 


examples  of  nonallowable  costs  under 
S  73.593." 

24.  Incremental  Costa.  If  .a  station 
decides  to  diarge  a  radio  reading 
service  for  use  of  its  subcarrier  capacity, 
the  station  may  recover  the  actual 
incremental  costs  of  providing  that 
service.  By  "incremental  costs"  (in  the 
context  of  this  proceeding),  we  mean 
those  additional  out-of-pocket  costs  that 
are  caused  by  the  operation  of  the 
reading  service.  Clear  examples  of  such 
costs  are  the  capital  cost  of  the 
equipment  needed  for  and  used  in  the 
provision  of  the  subcarrier  signal  to  the 
radio  reading  service  and  any 
modification  to  a  microwave  system  or  a 
station's  transmitter  necessitated  in 
order  to  so  dehver  the  subcarrier  signal. 
Other  examples  include  the  additional 
cost  of  the  power  necessary  to  operate 
the  subcarrier  and  associated 
equipment  and  any  specific  repairs 
related  to  subcarrier  equipment  or 
operations.  Of  course,  if  the  station  uses 
a  single  subcarrier  during  certain  hours 
to  provide  radio  reading  services  and 
during  other  hours  to  provide  some 
other,  profit-making  service,  then  the 
radio  reading  service  should  be  charged 
a  fraction  of  the  total  subcarrier 
equipment  and  electricity  cost  and  other 
related  costs.  Hie  costs  ancillary 
services  or  products  that  the  station  may 
choose  to  provide  to  the  reading 
services  may  also  be  treated  as 
incremental  costs  and  are  also 
recoverable.'* 

25.  A  similar  incremental  cost 
standard  was  embodied  in  the  previous 
version  of  the  rule.  In  using  that 
standard  in  the  original  rule,  we 
contemplated  that  a  public  station 
should  be  compensated  for  any  out-of- 
pocket  expenses  incurred  in  aUowing 


WVKBA  argues  that  WVRRS  is  not  obliged  to  use 
its  microwave  system  but  can  use  telephone 
company  Unes  to  deliver  the  reading  service's 
sut>carrier  signal. 


*''  ftvciae  guidelines  were  suggested  in  the 
following  areas:  the  actual  cost  bases  for  pricing, 
the  freqtiency  with  which  such  bases  should  be 
recalculated,  allowable  methods  for  allocating  costs 
of  jointly  and  concurrently  operated  facilities  and 
allowable  methods  for  calculating  cost  overhead 
rate*.  S«e  Commesto  of  CPB  at  7-8. 


*■  A  CPB  survey  oonductad  in  connection  with 
this  procaeding  demonatiatat  that  aiany  stations 
offer  their  subcanien  to  independent  groups  at  no 
charge.  Of  the  295  public  radio  statioiu  that 
responded  to  CPE's  survey,  63  reported  that  they 
use  one  or  more  subcarriar  dMnnela  for  reading 
services.  Of  these  83  statioDa.  32  operate  their  own 
reading  services,  and  21  offer  their  facilities  to 
independent  groups  at  no  charge.  CPB  Comments  at 
4-5.  Altkoogh  we  are  providing  oosi  guidelines  in 
this  Policy  Statement,  we  wiah  to  emphasize  that  a 
public  statioa  is  not  reqtiired  to  diarge  a  reading 
service  for  the  use  of  its  subcanier  or  any  ancillary 
services  it  provides. 

"  Ancillary  servioea  are  not  larvicea  that  must  be 
provided  by  the  station  aa  a  coaaequenca  of 
providiBg  the  subcarrier.  Rather.  andUary  services 
are  additknal  services  that  the  stabon  and  the 
radio  reading  service  agree  will  be  provided,  eves 
though  the  radio  reading  service  could  use  the 
subcamer  without  using  these  added  services. 
Given  the  noo-essendal  nature  of  these  ancillary 
services,  FCC  gutdeiines  in  this  area  are 
inappropriate  and  whatever  steps  the  parties  decide 
to  take  to  provide  such  services  i*  purely  within 
their  discretion. 
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one  of  the  permitted  uses  on  its 
subcarrier.*"  In  other  words,  the  station 
should  be  no  better  or  worse  off  than  it 
was  before  leasing  the  subcarrier.  When 
we  carved  out  a  priority  for  reading 
services  in  S  73.593,  we  intended  that 
reading  services  continue  to  operate 
under  this  same  not-for-profit 
standard.*' 

26.  Overhead  Costs.  We  recognize 
that  the  question  of  apportionmg  general 
overhead  costs  provides  the  most 
troublesome  area  for  the  parties  to 
resolve.  It  should  be  clear  from  our 
definition  of  incremental  costs  that  any 
costs  which  are  directly  attributable  to 
the  reading  service  are  recoverable.*' 
We  do  not  wish  to  disallow 
reimbursement  for  such  costs,  since  that 
might  create  the  incentive  for  public 
radio  stations  to  decline  to  provide 
reading  services  altogether,  if  to  do  so 
would  cause  them  to  incur  losses. 
Refusal  to  offer  reading  services  would 
force  them  to  refrain  from  offering  their 
subcarriers  to  paying  subscribers  as 
well.  Overhead  costs,  such  as  salaries, 
rent  and  maintenance  that  are  incurred 
by  the  station  in  the  absence  of  the 
radio  reading  service  and  that  are  not 
increased  when  the  station  provides  a 
subcarrier  to  the  radio  reading  service, 
would  not  be  allowed.  As  previously 
noted,  some  reading  services  concede 
that  partial  reimbursement  for  fixed 
overhead  or  salary  costs  should  be 
allowed.  Moreover,  most  stations  prefer 
a  definition  which  would  allow  a 
proportional  charge  for  such  costs  only 
to  the  extent  that  the  reading  service 
"draws  on  or  shares  existing  personnel, 
services  or  facilities  of  the  station." 
Paragraph  13,  supra.  With  these  views 
in  mind,  we  will  permit  stations  to 
recover  only  those  fixed  overhead  costs 
which  are  attributable  to  the  provision 
of  a  reading  service  and  can  be  so 
justified  by  the  radio  station.*'  To  more 
closely  determine  such  attributable 
costs,  we  suggest  that  both  parties 
attempt  to  foresee  the  nature  of  those 
fixed  overhead  costs  that  might 
appropriately  be  charged  to  radio 


*<>  In  fonner  {  73.583.  several  aoacommercial 
educational  usea  were  permitted,  including 
progranu  for  the  aged,  eihnic  minorities,  and 
profeuional  group*.  See  47  CFR  73.593  (1981). 

•' 47  CFR  73.583. 

**  This  Policy  Statement  supercedes  the  Bureau 
letter  of  December  3. 19B4. 

**  This  might  include,  e.g..  a  station  engineer  who 
veriries  the  reliability  of  the  technical  installations, 
including  the  subcarrier's  operation.  Under  these 
circumstances,  a  portion  of  the  engineer's  salary 
may  be  reasonably  allocated  to  reading  service 
subcarrier  usage.  Similaiiy,  rent  administration, 
management  and  other  appropriate  costs 
attributable  to  reading  service  can  be  recovered  If 
justified  and  segregable  from  other  fixed  overhead 
coats. 


reading  services  and  that  they  explore 
the  possibility  of  including  itemized 
charges  or  an  explicit  provision  for  these 
costs  in  their  contracts.  Another  option 
would  be  to  negotiate  a  completely 
separate  billing. 

27.  Nonallowable  Costs.  S*>veral  of  the 
reading  services  and  ARRS  urged  us  to 
designate  certain  costs  as  nonallowable. 
For  example,  WCRS  suggests  that  fees 
for  check  processing,  rental  of  space  for 
the  subcarrier  equipment,  general 
salaries,  legal  fees  and  transmission 
links  like  those  between  the  station  and 
transmitter  charged  by  Kent  State  be 
included  in  this  category.  We  consider 
all  but  the  last  item  to  be  general 
overhead  costs  and  therefore  the  parties 
should  be  guided  by  oiu*  previous 
discussion  of  this  area.  We  note  fiu^er 
that  it  would  be  improper  for  the  station 
to  charge  any  sort  of  fees  such  as  check 
processing  or  similar  fees  to  the  radio 
reading  service  imless  such  fees  are 
routinely  charged  to  the  station  by  the 
bank  which  processes  those  checks  or 
unless  those  fees  can  be  justified  as 
related  to  the  incremental  cost  of 
processing  payments  made  by  the  radio 
reading  service. 

28.  With  regard  to  the  costs  for  the 
transmission  links  between  the  station 
and  the  transmitter,  we  believe  that 
such  costs  generally  cannot  be  passed 
on  to  the  reading  service  unless  there  is 
evidence  that  the  reading  service 
creates  an  incremental  cost  burden  on 
such  links.  Technically,  a  subcarrier  is 
an  inherent  part  of  the  FM  bandwidth 
used  by  the  public  radio  station.  Once 
the  reading  service  has  paid  for  the 
capital  equipment  necessary  to  activate 
the  subcarrier — including  additional 
channels  for  microwave  systems  if 
necessary — the  actual  transmission  of 
the  subcarrier  signal,  in  most  cases, 
would  not  cost  the  station  any  more 
than  it  pays  to  transmit  its  own  signal. 
However,  to  the  extent  that  the 
existence  of  the  subcarrier  decreases  the 
quality  of  the  station's  signal  or 
increases  the  possibility  of  interference 
to  the  transmission  links,  then  any  costs 
which  the  station  incurs  to  correct  those 
problems  are  properly  chargeable  to  the 
radio  reading  service. 

29.  Another  type  of  cost  that  is 
generally  not  recoverable  is  lost 
revenues  firom  an  actual  or  potential 
alternative  lessee.  Under  normal 
circumstances,  a  broadcasting  station, 
whether  commercial  or  noncommercial, 
can  view  the  opportunity  cost  of  using  a 
subcarrier  for  any  particular  purpose  as 
the  revenue  it  has  given  up  by  not  using 
the  subcarrier  for  its  most  profitable 
alternative  use.  This  principle  is  not 
applicable  here,  however,  where  the 


public  radio  stations  are  restricted  by 
our  rules  in  the  use  of  their  subcarrier 
capacity.  In  the  Report  and  Order 
adopting  the  ciurent  version  of  $  73.593. 
we  determined  that  any  station  that 
wishes  to  lease  its  subcarrier  capacity 
must  first  accommodate  interested  radio 
reading  services  itself  or  ensure  the 
availability  of  other  subcarrier 
capacity.**  Thus,  under  oiu-  rule,  there  is 
no  allowable  alternative  usage  for  the 
subcarrier  capacity  if  it  is  needed  to 
provide  a  reading  service  to  its 
community.  Given  this  poUcy,  it  is  not 
appropriate  for  the  station  to  charge  the 
radio  reading  service  the  value  of  the 
subcarrier  in  a  profitable  alternative 
usage.  If  the  public  station  is  leasing 
another  subcarrier  for  remimerative 
purposes,  it  will  not  be  permitted  to 
charge  the  reading  service  the  difference 
between  its  remunerative  alternative 
and  the  reading  service's  incremental 
costs.  Both  the  Communications  Act  and 
our  rules  require  these  stations  to  fulfill 
their  public  telecommimications 
responsibilities  before  profiting  from  the 
use  of  their  facilities. 

30.  We  have  provided  the  general 
guidelines  discussed  above  as  a 
framework  within  which  the  parties  can 
negotiate  private  contracts  to  govern 
their  particular  arrangements  for 
services.  Such  contracts  give  both 
parties  the  flexibility  to  accotmt  for 
variations  in  equipment,  facilities, 
services  and  products  involved  in 
providing  reading  services.  We  urge  the 
parties  to  enter  into  clear  contracts 
outlining  their  respective  cost 
obligations  within  the  guidelines 
provided  here.  These  contracts  should 
provide  the  opportunity  to  the  parties  to 
specify  the  types  of  costs  that  will  be 
recovered  by  stations  fit>m  reading 
services  and  the  method  by  which  these 
costs  are  to  be  estimated. 

31.  We  believe  that  providing  general 
guidelines  as  to  allowable  and 
nonallowable  costs  is  preferable  to 
establishing  cost  computation  formulas 
or  more  rigid  cost  categories  as 
requested  by  numerous  commenters. 
First,  it  is  unlikely  that  the  Commission 
could  develop  formulas  or  precise  cost 
categories  that  would  contemplate  the 
wide  variety  of  equipment,  facilities, 
products  and  services  involved  in 
providing  reading  services.  Thus,  any 
fixed  formulas  or  cost  categories 
developed  by  the  Commission  would 
likely  be  incomplete  or  overbroad. 
Second,  stations  and  reading  services 
are  in  the  best  position  to  determine  the 
incremental  costs  of  the  reading  services 
in  each  particular  situation.  Imposition 


of  rigid  formulas  or  cost  categories 
would  remove  this  needed  discretion 
and  force  the  parties  to  comply  with 
rules  that  may  be  arbitrary  or 
inapplicable  to  their  arrangements. 

32.  We  also  beheve  that  general 
guidelines  discussed  above  are  more 
appropriate  than  the  specific  accounting 
or  pricing  guideUnes  recommended  by 
some  commenters  for  a  number  of 
reasons.  To  accoimt  for  the  variability  in 
a  station's  equipment  and  facilities,  as 
well  as  variability  in  their  accounting 
methods,  we  would  have  to  devise  a 
range  of  accounting  guidelines  from 
which  the  stations  could  choose.  For 
example,  with  regard  to  the  capital  cost 
of  the  subcarrier  equipment,  we  wotild 
have  to  devise  accoimting  guidelines 
that  take  into  account  the  alternative 
methods  of  depreciating  capital  and 
amortizing  loans.  We  believe  that  the 
resources  that  would  be  required  to 
develop  said  guidelines  would  be 
unwarranted.  First,  it  is  not  clear  that 
the  scope  of  the  problem  requires  such 
an  expenditure  of  resources.  The  CPB 
study  **  suggests  that  most  stations  and 
radio  reading  services  are  not  disputing 
allowable  costs.  For  those  that  are,  we 
believe  that  the  general  guidance  offered 
in  the  Policy  Statement  will  provide  the 
parties  with  a  sufficient  basis  on  which 
to  resolve  any  disagreements.  Finally, 
we  are  reluctant  to  promulgate  detailed 
accounting  regulations  because  we 
believe  it  is  an  unnecessary  intrusion 
into  the  parties'  discretion. 

33.  Authority  for  this  action  is 
contained  in  sections  4(i),  303,  307(b)  of 
the  Communications  Act  of  1934  as 
amended.  In  addition,  the  proposal 
contained  herein  has  been  analyzed 
with  respect  to  the  Paperwork  Reduction 
Act  of  1980,  and  found  to  contain  no 
new  or  modified  form,  information 
collection  and/or  record  keeping, 
labeling,  disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

34.  Accordingly,  it  is  ordered,  that  this 
proceeding  is  terminated. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

APPENDIX  1 

Comments 

Alaska  Information  Radio  Reading  and 

Education  Services 
Association  of  Radio  Reading  Services 
Bible  Broadcasting  Network,  Inc. 
Brown  Broadcrsting  Service,  Inc. 
Corporation  for  Public  Broadcasting 
Joint  Comments  (Arizona  Board  of  Regents, 

Board  of  Visitors  of  James  Madison 


University,  Kent  State  University,  Ohio 

State  University.  WSKG 

Telecommunications  Council) 
K)ZZ/Sun  Sounds  Station 
National  Public  Radio 
Ohio  Radio  Reading  Service 
West  Virginia  Educational  Broadcasting 

Authority 
Written  Communications  Radio  Service 
West  Virginia  Radio  Reading  Service  (West 

Virginia  Library  Commission) 
Youngstown  Radio  Reading  Service 

Reply  Comments 

Association  of  Radio  Reading  Services 
Corporation  for  Public  Broadcasting 
WKSU-Kent  State  University 
National  Association  of  Broadcasters 
National  Public  Radio 
Summit  Coimty  Society  for  the  Blind 
West  Virginia  Educational  Broadcasting 

Authority 
West  Virginia  Radio  Reading  Service  (West 

Virginia  Library  Commission)  [filed  two 

replies] 

Supplemental  Comments 

Corporation  for  Public  Broadcasting 
Written  Commimications  Radio  Service 

[FR  Doc.  8&-28984  Filed  11-21-88:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parte  1004, 1041,  and  1042     ^ 
[Ex  Part*  No.  55  (Sub-No.  67)) 

Interpretations  and  Routing 
Regulatlona  > 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  final  rules. 

SUMMARY:  The  Commission  adopts  final 
rules  consoUdating  its  interpretations 
and  routing  regulations,  now  found  at  49 
CFR  Parts  1004. 1041.  and  1042,  in  a 
central  location  at  49  CFR  Part  1004.  as 
described  below.  The  new  rules  also 
streamline  and  update  these  regulations, 
and  remove  obsolete  matter.  No 
substantive  changes  are  intended. 
Grouping  related  provisions  in  one  place 
should  aid  the  general  public  in  finding 
and  using  the  material.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  August  5, 1988  at  53  FR 
29498. 

EFFECTIVE  DATE:  December  22, 198a 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  L.  Gagnon.  (202)  275-7711  or 
Richard  B.  Felder.  (202)  275-7691.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 

SUPPLEMENTAHY  INFORMATION: 

Additional  information  is  contained  in 


**  See  n.  14.  supra. 


*•  See  n.  38  supra. 


■  Previously  titled  "Non-Rail  Interpretations  and 
Routing  Regulations." 


the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  wriie  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services,  (202)  275-1721.) 

Environmental  and  Energy 
Considerations  .  ^ 

We  conclude  that  the  proposed  action 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
final  rules  will  not  have  a  significant     " 
economic  impact  on  a  substantial 
munber  of  small  entities.  Our 
restructuring  entails  no  substantive 
change  is  existing  regulations,  and  the 
rules  being  removed  are  either  obsolete 
or  not  used.  Additionally,  by 
consolidating  the  remaining  regulations 
in  one  CFR  part,  we  are  facilitating  their 
use  by  all  persons. 

Index 

List  of  Subjects  in  49  CFR  Parts  1004. 
1041,  and  1042 

Administrative  practice  and 
procedure.  Motor  carriers.  Freight 
forwarders. 

Decided  November  14. 1988. 

By  the  Commission,  Chairman  Gardison, 
Vice  Chairman  Andre.  Commissioners 
Simmons,  Lamboley,  and  Phillips. 
NoraU  R.  McGee. 
Secretary. 

Tide  49  of  the  Code  of  Federal 
Regulations  Parts  1004. 1041,  and  1042 
are  amended  as  follows: 

1.  Part  1004  is  revised  to  read  as 
follows: 

PART  1004— INTERPRETATIONS  AND 
ROUTING  REGULATIONS 

Subpart  A— Interpretation  of  Operating 
Righti 

Sec 

1004.1  Return  transportation. 

1004.2  Authority  to  serve  a  particular  area — 
construction. 

1004.3  Incidental  for-hire  transportation  by 
private  carrier. 

Subpart  B — Miscellaneous  Interpreations 

1004.10    Gifts,  donations,  and  hospitality  by 
carriers. 

Subpart  C — Routing  Regulations 

1004.20  Regular-route  motor  passenger 
service. 

1004.21  Traversal  authority. 

1004.22  Tacking. 
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Sec. 

1004.23     EKraination  of  routing  restrictions — 

regular-rout  carrier*. 
1004.34     Elimination  of  gateways— regular- 

and  irregular-route  carriers. 

1004.25  Redesignated  highways. 

1004.26  Misfouting,  adjustment  of  claims. 
Authority.  49  U.S.C  10321  and  5  VS.C.  553. 

Subpart  C  also  Issued  under  49  U.S.C. 
10922(h)(1)(A).  - 

Subpart  A— Interpretation  of 
Operating  Rights 

§1004.1    Rwtum  traiMportaUon. 

A  motor  carrier  may  transport 
containers  and  other  shipping  devices 
inbound  if  they  were  used  in  its 
outbound  transportation  of  the  base 
commodity. 

S  1004.2    Authority  to  servs  a  particular 
area — construction. 

(a)  Service  at  municipality.  A  motor 
carrier  of  property,  motor  passenger 
carrier  of  express,  and  household  goods 
freight  forwarder  authorized  to  serve  a 
mimicipality  may  serve  all  points  within 
that  municipality's  commercial  zone  not 
beyond  the  territorial  limits,  if  any,  fixed 
in  such  authority. 

(b)  Service  at  unincorporated 
community.  A  motor  carrier  of  property, 
motor  passenger  carrier  of  express,  and 
household  goods  freight  forwarder, 
authorized  to  serve  an  unincorporated 
commimity  having  a  poet  office  of  the 
same  name,  may  serve  all  points  in  the 
United  States  not  beyond  the  territorial 
limits,  if  any.  fixed  in  such  authority,  as 
follows:  (1)  All  points  within  3  miles  of 
the  post  office  in  such  unincorporated 
community  if  it  has  a  population  of  less 
than  2,500;  within  4  miles  if  it  has  a 
population  of  2.500  but  less  than  25.000; 
and  within  6  miles  if  it  has  a  population 
of  25.000  or  more;  (2)  at  all  points  in  any 
municipality  any  part  of  which  is  within 
the  limits  described  in  paragraph  (b)(1) 
of  this  section;  and  (3)  at  all  points  in 
any  municipality  wholly  surrotmded,  or 
so  surrounded  except  for  a  water 
boundary,  by  any  mimicipality  included 
imder  the  terms  of  paragraf^  (bK2)  of 
this  section. 

S  1004.3    Incidentailor-hire transportation 
by  private  carrier. 

A  private  carrier  engaged  in 
incidental  for-hire  transportation  shall 
conduct  such  operations  independently 
of  its  private  operations  and  shall 
maintain  separate  records  for  each. 

Subpart  B — Miscellaneous 
Interpretations 

5  1004.10    Gifts,  donations,  and  hoepttaity 
by  carriers. 

It  is  unlawful  for  any  common  carrier 
engaged  in  interstate  or  foreign 
conmierce  to  offer,  make,  or  cause  any 


undue  or  unreasonable  preference  or 
advantage  to  any  person.  Gifts  of 
services  or  anything  of  substantial  value 
to  particular  shippers  or  their 
representatives  are  considered 
violations  of  the  law.  Expenditures  for 
such  gifts  may  not  support  requests  to 
increase  carrier  rates.  The  Commission 
shall  take  appropriate  enforcement 
action  to  redress  such  unlawful 
expenditures. 

Subpart  C— Routing  Regulations 


Regular-route  motor  passenger 


§  1004.20 
service. 

A  regular-route  motor  passenger 
common  carrier  may  serve:  (a)  All 
points  on,  and  all  municipalities  wholly 
within  and  all  unincorporated  areas 
within  1  airlii>e  mile  of,  its  authorized 
route;  and  (b)  all  military  posts,  airports, 
schools,  and  similar  establishments  that 
may  be  entered  within  1  airline  mile  of 
its  authorized  route,  but  operations 
within  any  part  of  such  establishment 
more  than  1  airiine  mile  from  such 
authorized  route  may  not  be  over  a 
public  road. 

S  1004.21    Travsrsal  authority. 

(a)  Scope.  An  irregular-route  motor 
carrier  may  operate  between  au&orized 
service  points  over  any  reasonably 
direct  or  logical  route  unless  expressly 
prohibited. 

(b)  Requirements.  Before  commencing 
operations,  the  carrier  must,  regarding 
each  State  traversed:  (1)  Notify  the  State 
regulatory  body  in  writing,  attaching  a 
copy  of  its  operating  rights;  (2)  designate 
a  process  agent;  and  (3)  comply  with  49 
CFR  1043.8. 

St004.22    TacUng. 

Unless  expressly  prohibited,  s  motor 
common  carrier  of  property  holding 
separate  authorities  which  have 
common  service  points  may  )oin.  or 
"tack,"  those  authorities  at  the  common 
point,  or  "gateway,"  for  the  purpose  of 
performing  through  service  as  follows: 
(a)  Regular-route  authorities  may  be 
tacked  with  one  another,  [b)  regular- 
route  authority  may  be  tacked  with 
irregular-route  authority;  (c)  irregular- 
route  authorities  may  be  tacked  with 
one  another  if  the  authorities  were 
granted  pursuant  to  applications  filed  on 
or  before  November  23, 1973.  and  the 
distance  between  the  points  at  which 
service  is  provided,  when  measured 
through  the  gateway  point,  is  300  miles 
or  less:  and  (d)  irregular-route 
authorities  may  be  tacked  with  one 
another  if  the  authorities  involved 
contain  a  specific  provision  granting  the 
right  to  tack. 


{1004.23    Eltminallon  o«  routine 
restrjcttona    rsQiilar-routa  carrlera. 

(a)  Regular-route  authorities — 
construction.  All  certificates  that,  either 
singly  or  in  combination,  authorize  the 
transportation  by  a  motor  common 
carrier  of  property  over  (1)  a  single 
regular  route  or  (2)  over  two  or  more 
regular  routes  that  can  lawfully  be 
tacked  at  a  common  service  point,  shall 
be  construed  as  authorizing 
transportation  between  authorized 
service  points  over  any  available  route. 

(b)  Service  at  authorized  points.  A 
common  carrier  departing  from  its 
authorized  service  routes  under 
paragraph  (a)  of  this  section  shall 
continue  to  serve  points  authorized  to  be 
served  on  or  in  connection  with  its 
authorized  service  routes. 

(c)  Intermediate  point  service.  A 
common  carrier  conducting  operations 
imder  paragraph  (a)  of  this  section  may 
serve  points  on,  and  within  1  airiine  mile 
of.  an  alternative  route  it  elects  to  use  if 
all  the  following  conditions  are  met:  (1) 
The  carrier  is  authorized  to  serve  all 
intermediate  points  (without  regard  to 
nominal  restrictionsj  on  the  underl3ring 
service  route;  (2)  the  alternative  route 
involves  the  use  of  a  superhighway  [i.e., 
a  limited  access  highway  witii  split-level 
crossings);  (3)  the  alternative 
superhighway  route,  including  highways 
connecting  the  superiiighway  portion  of 
the  route  with  the  carrier's  authorized 
service  route,  (i)  extends  in  the  same 
general  direction  as  the  carrier's 
authorized  service  route  and  (ii)  is 
wholly  within  25  airline  miles  of  the 
carrier's  authorized  service  route;  and 
(4)  service  is  provided  in  the  same 
manner  as,  and  subject  to  any 
restrictions  that  apply  to,  service  over 
the  authorized  service  route. 

S  1004.24    Elimination  of  gateways- 
regular^  and  Irregular^outs  carriers. 

A  motor  common  carrier  of  property 
holding  separate  grants  of  authority 
(including  regular-route  authority),  one 
or  more  of  which  authorizes 
transportation  over  irregular  routes, 
where  the  authorities  have  a  common 
service  point  at  which  they  can  lawfully 
be  tacked  to  perform  throu^  service, 
may  perform  such  through  service  over 
any  available  route. 

{1004.25    Redeslgnsted  higtiways. 

Where  a  highway  over  which  a 
regular-route  motor  common  carrier  of 
property  is  authorized  to  operate  is 
assigned  a  new  designation,  such  as  a 
new  number,  letter,  or  name,  the  carrier 
shall  advise  the  Commission  by  letter, 
and  shall  provide  information 
concerning  the  new  and  the  old 


designation,  the  points  between  which 
the  highway  is  redesignated,  and  each 
place  where  the  highway  is  referred  to 
in  the  carrier's  authority.  The  new 
designation  of  the  highway  will  be 
shown  in  the  carrier's  certificate  when 
the  Commission  has  occasion  to  reissue 
it. 

{1004.26    Misrouting,  adiustment  of 
dahns. 

Carriers  should  adjust  claims  for 
damages  resulting  from  misrouting. 
Where  a  carrier  admits  responsibility 
for  billing,  forwarding,  or  diverting  a 
shioment  over  a  higher  rated  route  than 


that  directed  by  the  shipper  or  otherwise 
available,  the  misrouting  carrier  should 
refund  the  difference  to  the  shipper  (or 
reimburse  the  delivering  carrier,  as  the 
case  may  be).  Where  the  misrouting 
carrier  alleges  justification  for  using  the 
higher  rated  route,  the  Commission  may, 
at  its  discretion  and  upon  appropriate 
petition,  determine  or  express  an 
advisory  opinion  on  the  lawftdness  of 
such  routing.  This  interpretation  must 
not  be  used  to  evade  or  defeat  tariff 
rates  or  to  meet  the  rate  of  a  competing 
carrier  or  route,  nor  to  reheve  a  shipper 
from  responsibility  for  routing 
instructions.  Damages  caused  by 


misrouting  are  not  overcharges. 
Therefore,  adjustments  of  claims  for 
misrouting  against  rail  and  water 
carriers  are  governed  by  49  U.S.C.  11706 
(c)(1)  and  (d). 

PART  1041— (REMOVED] 

2.  Part  1041  is  removed. 
PART  1042— [REMOVED] 

3.  Part  1042  is  removed. 

(FR  Doc.  88-28961  Filed  11-21  -88;  8:45  am] 
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Tuesday.  November  22.  1988 


This  section  o?  the  FEDERAL  REGISTER 
contains  notices  to  lUe  public  o<  the 
pfoposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
mak-ng   pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORT ATIOW 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  88-ASW-391 

Proposed  Establishment  of  Transition 
Area;  George  West,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
establish  a  transition  area  located  at 
George  West,  TX.  The  development  of  a 
new  VOR/DME-A  standard  instrument 
approach  procedure  (SIAP)  to  the  Live 
oak  County  Airport,  utilizing  the  Three 
Rivers  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Air  Navigation  (VORTAC).  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  new  VOR/DME-A  to  the 
Live  Oak  County  Airport.  Coincident 
with  this  action  is  the  changing  of  the 
status  of  the  airport  from  visual  flight 
rules  (VFR)  to  instrument  flight  rules 
(IFR). 

DATE:  Comments  must  be  received  on  or 
before  December  29. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Southwest  Region, 
docket  No.  88-ASW-39,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 

0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard.  Airspace  and 
Procedures  Branch,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530:  telephone:  (817)  624-5561. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASW-39."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 
All  comments  submitted  will  be 
available  for  examination  in  the  Office 
of  the  Regional  Counsel.  4400  Blue 
Mound  Road,  Fort  Worth.  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration.  Fort  Worth, 
TX  76193-0530.  Conmiunications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  establishing  a  transition  area  at 


George  West.  TX.  The  development  of  a 
new  VOR/DME-A  SIAP  to  the  Live  Oak 
County  Airport  utilizing  the  Three 
Rivers  VORTAC,  has  necessitated  this 
proposal.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  VOR/DME-A  SL\P. 
Coincident  with  this  action  is  the 
changing  of  the  status  of  the  Live  Oak 
County  Airport  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  policies  and  Procedures  (44 
FR 11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
deletated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354|a),  1510; 
E.  0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983);  14  CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

George  West.  TX  (New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-fnile 
radius  of  the  Live  Oak  County  Airport 
(latitude  28°  22'  0"  N..  longitude  98°  07'  10" 
W).  and  within  2  miles  each  side  of  the  168° 


radial  of  the  Three  Rivers  VORTAC  (lalitade 
28°  30*  18"  N..  longitude  98°  09"  03'  W.). 
extending  from  the  e.5-inile  radius  area  to  9 
miles  northwest  of  the  Live  Oak  County 
Airport. 

Issued  in  Forth  Worth.  TX.  on  November  8. 
1988. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Sovtttwesl 
Region. 
(FR  Doc.  88-26957  Filed  11-21-88:  8:45  am) 

BIUJMG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  88-ASW-40) 

Proposed  Revision  of  Transition  Area; 
Laredo,  TX 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
that  transition  area  located  at  Laredo. 
TX.  The  development  of  a  new  VOR/ 
DME  RWY  17  standard  instrument 
approach  procedure  (SLAP)  to  the 
RJincho  Bianca  Airport,  utilizing  the 
Laredo  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Air  Navigation  (VORTAC).  has  made 
this  proposed  revision  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  this  new  VOR/DME 
RWY  17  SIAP  to  die  Rancho  Bianca 
Airport.  Coincident  with  this  action  is 
the  changing  of  the  status  of  the  Rancho 
Balanca  Airport  from  visual  flight  rules 
(VFR)  to  instrument  flight  rules  (IFR). 
DATE:  Comments  must  be  received  on  or 
before  December  29, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Docket  No.  88-ASW-40.  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard.  Airspace  and 
Procedures  Branch,  Department  of 
T'-ansportation.  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530;  telephone:  (817)  624-5561. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 


participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  economic.  environmentaL 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  nuist  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASW-ia"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  data  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel.  4400  Blue  Mound 
Road.  Fort  Worth.  TX.  both  before  and 
after  the  dosing  data  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager 
Airspace  and  Procedures  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration.  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  requst  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  revising  the  transition  area  located  at 
Laredo,  TX.  The  development  of  a  new 
VOR/DME  RWY  17  SIAP  to  the  Rancho 
Bianca  Airport,  utilizing  the  Laredo 
VORTAC.  has  necessitated  this 
proposed  revision.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP.  Coincident 
with  this  revision  is  the  changing  of  the 


status  of  the  Rancho  Bianca  Airport 
from  VFR  to  IFR.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 

was  republished  in  Handbook  740060 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "ma|or 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  EKUT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SnbjecU  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 

The  Proposea  AiBencfaaeiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAY.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AuAoritr-  49  VS.C  1348(a).  13S4(a).  1510: 
Executive  Order  10854;  49  U.S.C  106(b) 
(Revised  Pub.  L  97-44a  January  12. 1963):  14 
CFR  11.69. 

S  71.161    [Amended) 

2.  Section  71.181  is  amended  as 
follows: 

Laredo,  TX    (Amended) 

By  inserting  after  the  next  to  Last  sentence 
of  the  legal  description:  "and  within  an  8i>- 
mile  radius  of  the  Rancho  Bianca  Airport 
(latitude  27°18'29"  N,  longitude  99''28  51  '  W)- 
That  airspace  within  Mexico  is  excluded." 

Issued  in  Fort  Worth.  TX.  on  November  8, 
1988. 

Larry  L.  Craig. 

Mana};er.  Air  Traffic D/visron.  Southwest 
Region. 

|FR  Doc.  88-26958  Filed  11-21-88;  8:45  am) 
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DEPARTMEKT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  5 

[Notic«  No.  676;  R*f:  Notice  No*.  658, 6681 

Label  Disclosure  for  Brandy  and 
Whiskey  Treated  With  Wood 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATE).  Treasury. 
ACTION:  Extension  of  comment  period. 


summary:  This  notice  extends  the 
comment  period  for  Notice  No.  658,  a 
notice  of  proposed  rulemaking, 
published  in  the  Federal  Register  on 
May  24. 1988  (53  FR 18574).  ATF  has 
received  two  requests  to  extend  the 
comment  period  in  order  to  provide 
sufficient  time  for  all  interested  parties 
to  respond  to  the  complex  issues 
addressed  in  the  notice. 
date:  Written  comments  must  be 
received  on  or  before  January  6, 1989. 
ADDRESS:  Send  written  comments  to: 
Caiief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  385.  Washington,  DC  20044-0385 
ATTN:  Notice  No.  658. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Fvearms,  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20228  (202-566-7626). 
SUCPLEMENTARV  INFORMATION: 

Background 

On  May  24, 1988,  ATF  published 
Notice  No.  658  in  the  Federal  Register 

(53  FR  18574)  proposing  to  amend  the 
regulations  in  27  CFR  Part  5  concerning 
the  wording,  and  placement,  of  the 
disclosure  statement  for  brandy  and 
whiskey  treated  with  wood. 

The  Bureau  also  solicited  comments 
on  a  petition  it  received,  filed  jointly  by 
the  Federation  des  Exportateurs  de  Vins 
et  Spirituex  (FEVS)  and  the  National 
Association  of  Beverage  Importers.  Inc. 
(NABI).  concerning  the  usage  and  label 
disclosure  for  brandy  treated  with  an 
infusion  of  oak  chips,  i.e.,  the  Boise 
method.  This  petition  was  supported  by 
several  U.S.  brandy  producers. 

The  comment  period  for  Notice  No. 
658.  initially  scheduled  to  close  on 
August  22, 1988,  was  extended  until 
November  22, 1988  (Notice  No.  668, 
August  16, 1988;  53  FR  30848). 

Subsequent  to  the  publication  of 
Notice  No.  668,  ATF  received  two 
requests  to  extend  the  comment  period 
an  additional  90  days,  from  November 
22, 1988  to  February  22, 1989.  In  the  first 


request,  submitted  by  the  petitioners,  it 
was  noted  that  further  coordination  was 
necessary  between  the  foreign  (French) 
producers  and  the  U.S.  importers  in 
order  to  fully  complete  the  necessary 
analysis  of  all  the  complex  issues  raised 
in  Notice  No.  658.  The  petitioners  also 
stated  that  additional  time  is  needed  to 
coordinate  their  joint  position  with  the 
French  Government  and  the 
Commission  of  the  European 
Communities. 

Similar  concerns  were  expressed  in  a 
letter  the  Bureau  received  from  the 
French  Embassy,  on  behalf  of  the  French 
Government. 

ATF  finds  the  reasons  mentioned 
above  to  be  valid.  However,  the  Bureau 
is  extending  the  conmient  period  until 
January  6, 1989,  rather  than  February  22. 
as  requested  by  the  petitioners.  The 
Bureau  believes  that  a  comment  period 
totaling  approximately  225  days  is  a 
sufficient  amount  of  time  for  all 
interested  parties  to  respond. 

Drafting  Information 

The  author  of  this  document  is 
Coordinator  James  P.  Ficaretta.  Wine 
and  Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Liquors,  and  Packaging  and 
containers. 

Authority  and  Issuance 

This  notice  is  Issued  under  the 
authority  in  27  U.S.C  205. 

November  16. 1988. 
W.T.  Drake, 
Acting  Director. 
[FR  Doc.  88-26911  Filed  11-21-88;  8:45  am] 
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DEPARTMENT  OF  THE  IffTERIOH 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Puliiic  Hearing  on 
Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Indiana  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 


program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  are 
intended  to  simplify  the  Indiana  Surface 
Mining  Rules  which  address  diversions. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
December  22, 1988.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1:00  p.m.  on  December  19. 
1988;  requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  December  7, 1988. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Richard  D.  Rieke.  Director.  Indianapolis 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Indiana  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  hsted  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Indianapolis 
Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Indianapolis  Field 
Office.  575  N.  Pennsylvania  Street. 
Room  301,  Indianapolis.  Indiana 
46204.  Telephone:  (317)  269-2609  (266- 
6166  after  Nov.  18. 1988) 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street 
NW..  Room  5131.  Washington,  DC 
20240,  Telephone:  (202)  343-5492 
Indiana  Department  of  Natural 
Resources.  Division  of  Reclamation, 
309  West  Washington  Street, 
Indianapolis.  Indiana  46204. 
Telephone:  (317)  232-1555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Rieke.  Director. 
Indianapolis  Field  Office.  (317)  269-2609. 
(266-6166  after  Nov.  18, 1988). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  29. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Information  regarding 
general  background  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 


conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  2A, 
1982  Federal  Register  (47  FR  32107). 
Subsequent  actions  taken  with  regard  to 
the  Intfiana  program  and  program 
amendments  can  be  found  in  30  CFR 
914.10,  914.15.  and  914.16. 

n.  Discussion  of  Amendments 

The  proposed  amendments  are  the 
result  of  a  State  initiated  revision  of  its 
rules  by  the  State  of  Indiana.  The 
amendment  is  intended  to  simplify  the 
diversion  rules  by  departing  from 
construction  standards  and 
incorporating  performance  standards. 
The  amendments  are  summarized 
below:  Amendments  to  310  Indiana 
AdministraUve  Code  (lAq  12-5-18 
address:  Hydrologic  balance;  diversion: 
general  requirements.  Previous  language 
oriented  toward  design  and  construction 
criteria  is  deleted.  New  language 
addresses  general  performance 
requirements. 

Amendments,  to  310  LAC  12-5-19 
address:  Hydrologic  balance:  diversions 
of  perennial  streams,  intermittent 
streams,  miscellaneous  flows; 
supplemental  requirements.  Again, 
previous  language  oriented  toward 
design  and  construction  criteria  is 
deleted.  New  language  addresses 
supplemental  performance 
requirements. 

Amendments  to  310  lAC  12-5-19 
address:  Underground  mining; 
hydrologic  balance;  diversions;  general 
requirements.  Again,  previous  language 
oriented  toward  design  and  construction 
criteria  is  deleted  New  language 
addresses  supplemental  performance 
requirements. 

Amendments  to  310  lAC  12-5-85 
address:  Underground  mining; 
diversions  of  perennial  streams, 
intermittent  streams  with  a  water^ed 
greater  than  one  square  mile, 
miscellaneous  flows:  stream  channel 
diversions;  supplemental  requirements. 
Again,  previous  language  oriented 
toward  design  and  construction  criteria 
is  deleted.  New  language  addresses 
supplemental  performance 
requirements. 

III.  Pi^tic  Coooment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comment  on  whether  the 
amendiments  proposed  by  Indiana 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Indiana 
program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
hsted  under  "FOR  FURTHER  INFORMATION 
COirTACf"  by  4M)  p.m.  on  December  7. 
1988.  If  two  or  more  people  do  not 
request  an  opportimity  to  comment  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepcu«  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  bearing  will  end 
after  all  persons  scheduled  to  conunent 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  Hsted  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Date:  November  4, 1968. 
CarlCOoM, 

Assistant  Director,  Eastern  Field  Operations. 

[FR  Doc.  88-26971  Filed  11-21-88;  8:45  am) 
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30  CFR  Part  t35 

Otiio  Permanent  Regulatory  Program; 
PutMic  Comment  Period  and 
Opportunity  for  Put>ttc  Hearing  on 
Amendments;  Reviekm  of  Ohio 
Program  Administrative  Rules 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  concern 
five  program  administrative  rules  and 
are  intended  to  revise  the  State  (H-ogram 
to  be  consistent  with  the  corresponding 
Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  tbat  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  well  be  followed 
regarding  the  public  hearing,  if  one  is 
requested 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  pjn.  on 
December  22. 1968.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1:00  pjn.  on  December  19, 
1988.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4.-00  pjn.  on  December  7, 1988. 

ADONESSes:  Written  comments  and 
requests  to  tesbfy  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Ms.  Nina 
Rose  Hatfield.  Director,  Columbus  Field 
Office,  at  the  address  Usted  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  i?,  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Eadi 
requester  may  receive,  firee  of  chai^ge. 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Columbus  Field 
Office. 

Ofiice  of  Surface  Mining  Reclamation 
and  Enforcement.  Columbus  Field 
Office,  2242  South  Hamilton  Road. 
Room  202.  Columbus.  Ohio  43232. 
Telephone:  (614)  866-0578. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  1100  "L"  Street. 
NW..  Room  5131.  Washington.  DC 
20240.  Telephone:  (202)  343-5492. 
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Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  Fountain 
Square,  Building  B-3,  Columbus,  Ohio 
43224.  Telephone:  (614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12.  935.15.  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  October  20. 1988 
(Administrative  Record  No.  OH-1110), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed 
amendments  to  the  Ohio  program  at 
Ohio  Administrative  Code  (OAC) 
sections  1501:13-3-07(B)(8);  13-4-01(8); 
13-7-01(A)(6)(c)(ii):  13-7-05(A)(3). 
(A)(5){b)(i),  (A)(6).  (A)(7)(i),  and  (ii).  and 
(B)(2)(e):  and  13-9-07(K)(l)(b).  The 
proposed  changes  were  initiated  by 
Ohio  and  are  briefly  summarized  below: 

(1)  OAC  section  1501:l»-3-07 
paragraph  (B)(8):  This  paragraph  is 
being  rewritten  to  incorporate  language 
identical  with  30  CFR  764.15(a)(7).  This 
language  allows  the  determination  by 
Ohio  not  to  process  a  petition  for  the 
designation  of  lands  unsuitable  for  coal 
mining  operations  if  the  petition 
concerns  lands  for  which  a  complete 
permit  application  has  been  filed  and 
the  first  newspaper  notice  has  been 
published. 

(2)  OAC  section  1501:13-4-01 
paragraph  (B):  Punctuation  is  being 
added  to  this  paragraph  pursuant  to 
OSMRE's  approval  of  Ohio  Program 
Amendment  No.  31  no  May  27. 1988  (53 
FR  19283).  In  that  approval,  the  Director 
of  OSMRJE  found  that  the  existing 
punctuation  could  be  misinterpreted  as 
limiting  the  applicability  of  the  Bald 
Eagle  Protection  Act  to  Federal  and 
Indian  lands  rather  than  all  lands. 

(3)  OAC  section  1501:13-7-01 
paragraph  (A)(6)(c)(ii):  This  paragraph  is 
being  rewritten  to  reflect  Ohio's  current 
practice  of  billing  operators  for  bond  on 
incremental  areas  that  have  not  been 


affected  but  which  will  be  affected 
according  to  the  annual  map. 

(4)  OAC  section  1501:13-7-05 
paragraph  (A)(3):  The  words  "mining 
operation"  are  being  added  in  the 
phrase  "in  the  locality  of  the  coal  mining 
operation." 

(5)  OAC  section  1501:13-7-05 
paragraphs  (A)(3).  (A)(6).  and  (a)(7)(i) 
and  (ii):  These  paragraphs  are  being 
rewritten  to  substitute  the  phrase  "bond 
release  conference"  for  "informal 
conference." 

(6)  OAC  section  1501:13-7-O& 
paragraph  (A)(5)(b)(i):  The  words 
"approved  mining  and  reclamation"  are 
being  added  to  the  phrase  "of  the 
approved  mining  and  reclamation  plan." 

(7)  OAC  section  1501:13-7-05 
paragraph  (B)(2)(e):  This  paragraph 
concerning  Phase  II  bond  release  is 
being  added  for  consistency  with  OAC 
section  1501:13-9-04  {G)(2)(e)  which 
requires  the  retention  of  temporary 
sedimentation  ponds  for  at  least  two 
years  after  final  seeding. 

(8)  OAC  section  1501:13-9-07 
paragraph  (K)(l)(b):  This  paragraph  is 
being  rewritten  to  adopt  a  six-hour 
precipitation  event  as  the  design 
standard  for  diversions  around  valley 
and  head-of-hoUow  fills.  This  proposed 
standard  is  Identical  to  that  of  the 
comparable  Federal  regulation  at  30 
CFR  816.72(a)(2). 

m.  Public  Conunent  Procediires 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  conunent  on  whether  the 
amendments  proposed  by  Ohio  satisfy 
the  applicable  program  approval  criteria 
of  30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
ecommenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  coimment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  MORE  INFORMATION 
CONTACT"  by  4:00  p.m.  on  December  7, 
1988.  If  no  one  requests  an  opportunity 
to  comment  at  a  pulbic  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 


greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 
The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  m  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meetings 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  4. 1988. 
Carl  C.  CloM. 

Assistant  Director,  Eastern  Field  Operations. 
[FR  Doc.  88-26972  Filed  11-4-88;  8:45  am) 

WLUNG  CODE  4310-05-M 

DEPARTMENT  OF  DEFENSE 

Corps  Of  Engineers,  Department  of 
ttie  Army 

33  CFR  Part  334 

Restricted  Area;  Key  West  Hartx>r  at 
the  U.S.  Naval  Air  Station 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Corps  of  Engineers  is 
proposing  to  establish  two  new 
restricted  areas  and  amend  the  existing 
boundaries  of  several  existing  restricted 
areas  in  the  waters  contiguous  to  the 
Key  West  Naval  Air  Station  located  on 
Key  West,  Fleming  Key  and  Boca  Chica 
Key  in  Monroe  County,  Florida.  The 
request  includes  the  reestablishment  of 
certain  areas  contiguous  to  the  westerly 
shoreline  of  Key  West,  the 


establishment  of  a  new  restricted  area 
on  Boca  Chica  Key  north  from  U.S. 
Highway  No.  1  and  expanding  the 
existing  restricted  area  on  Boca  Chica 
Key.  The  restricted  areas  are  required 
for  the  safety  and  security  of  Naval 
facilities  and  personnel. 

DATE:  Written  comments  must  be 
submitted  on  or  before  December  22, 
1968. 

address:  HQUSACE.  CECW-OR, 
Washington.  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lonnie  Shepardson  at  (904)  791-1677 
or  Mr.  Ralph  T.  Eppard  at  (202)  272-1783. 

SUPPLEMENTARY  INFORMATION:  The 

Commanding  Officer,  Naval  Air  Station 
(NAS).  Key  West,  Florida,  has  requested 
the  Corps  of  Engineers  amend  the 
regulations  in  33  CFR  334.610  to 
reestablish  two  restricted  areas  which 
were  previously  deleted;  establish  a 
new  restricted  area  on  Boca  Chica  Key. 
north  fi-om  Highway  No.  1  and  expand 
the  existing  restricted  area  on  Boca 
Chica  Key.  The  proposed  changes  to 
each  of  the  restricted  area  are  briefly 
described  as  follows. 

Area  1.  An  existing  restricted  area 
located  on  the  south  shoreline  of 
Truman  Annex.  No  changes  proposed. 

Area  2.  West  shoreline  and  harbor  of 
Truman  Armex.  This  proposed  rule 
change  would  reestablish  an  area  that 
was  deleted  in  1980.  This  area  is  needed 
to  protect  the  Navy  harbor  at  the  Harry 
S.  Truman  Annex  of  the  NAS.  The  area 
was  previously  deleted  because  the 
harbor  portion  of  Truman  Annex  had 
been  reported  as  surplus  and  was  being 
processed  for  disposal  by  the 
Government.  The  area,  minus  a  small 
portion  at  the  north  end.  was 
subsequently  withdrawn  fi'om  surplus 
and  has  been  reactivated  for  use  by 
Navy  combatant  ships. 

Area  3.  Trumbo  Point  Annex  and 
Coast  Guard  Areas.  This  proposal 
would  also  reestablish  an  area  that  was 
declared  surplus  and  deleted.  Pier  D-3 
was  declared  surplus  but  is  now 
actively  used  by  the  Navy. 

Area  4.  Fleming  Key — No  changes 
proposed. 

Area  5.  Southwest  shore  of  NAS.  Boca 
Chica  Key.  The  restricted  area  would  be 
expanded  to  include  the  NAS  fuel  pier 
and  adjacent  turning  basin  euid  the 
Navy  Marina. 

Area  6.  Southeastern  shoreline  of 
NAS,  Boca  Chica  Key.  This  is  a  new 
restricted  area  extending  150  yards  out 


from  the  shoreline  which  would  prevent 
access  to  the  area  located  behind  the 
rifie  and  pistol  firing  ranges. 

Economic  Assessment  and  Certincation 

This  proposed  rule  is  submitted  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  E.0. 12291  do  not  apply.  I  hereby 
certify  that  if  adopted,  this  regulation 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Restricted  areas. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  proposing  to 
amend  33  CFR  Part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266:  (33  U.S.C.  1)  and  40 
Stat.  892;  (33  U.S.C.  3). 

2.  Section  334.610  is  revised  to  read  as 
follows: 

§  334.610    Key  West  Hartwr,  at  U.S.  Naval 
Base,  Key  West,  Fla.;  naval  restricted  area. 

(a)  The  areas.  (1)  All  waters  within 
100  yards  of  the  south  shoreline  of  the 
Harry  S.  Truman  Armex,  beginning  at  a 
point  on  the  shore  at  Latitude 
24''32  45.3"N,  Longitude  81°47'51"W; 
thence  to  a  point  100  yards  due  south  of 
the  south  end  of  Whitehead  Street  at 
Latitude  24°32'42.3"N,  Longitude 
81°47'51"W;  thence  extending  westerly, 
paralleling  the  southerly  shoreline  of  the 
Harry  S.  Truman  Armex,  to  Latitude 
24°32'37.6"N.  Longitude  81°48'32"W, 
thence  northerly  to  the  shore  at  Latitude 
24"'32'41"N,  Longitude  81°48'31"W  (Area 

*1)- 

(2)  All  waters  within  100  yards  of  the 
westerly  shoreline  of  the  Harry  S. 
Truman  Annex  and  all  waters  within  a 
portion  of  the  Truman  Annex  Harbor,  as 
defined  by  a  line  beginning  on  the  shore 
at  Utitude  24°33'00"N,  Longitude 
81°48'41.7"W;  thence  to  a  point  100 
yards  due  west  at  Latitude  24°33'00"N, 
Longitude  81°48'45"W;  thence  northerly, 
paralleling  the  westerly  shoreline  of  the 
Harry  S.  Truman  Annex,  including  a 
portion  of  the  Harry  S.  Truman  Annex 
Harbor  entrance,  to  Latitude  24°33'23"N. 
Longitude  81°48'37"W;  thence 
southeasterly  to  the  shore  (sea  wall)  at 
Latitude  24*33'19.3"N.  Longitude 
8r48'28.7"W  (Area  #2). 


(3)  All  waters  within  100  yards  of  the 
Coast  Guard  Station  and  the  westerly 
end  of  Trumbo  Point  Annex  beginning  at 
the  shore  at  Latitude  24°33'47.6"N, 
Longitude  81''47'55.6"W:  thence  westerly 
to  Latitude  24°33'48"N,  Longitude 
81°48'00.9"W;  thence  due  south  to 
Latitude  24°33'45.8 "N.  Longitude 
81"48'00.9"W,  thence  westerly  to 
Latitude  24''33'47"N,  Longitude 
81°4812"W:  thence  northeriy  to  Latitude 
24'3406.2"N.  Longitude  8r48'10"W: 
thence  easterly  to  a  point  joining  the 
existing  restricted  area  around  Fleming 
key  at  Latitude  24'^34'03.3"N.  Longitude 
81'47'55'W(Area*3). 

(4)  Beginning  at  the  last  point 
designated  in  area  3  at  Latitude 
24''34'03.3"N.  Longitude  81°47'55"W; 
proceed  northwesterly,  maintaining  a 
distance  of  100  yards  from  the  shoreline 
of  Fleming  Key,  except  for  a  clearance 
of  approximately  400  yards  across  the 
mouth  of  Fleming  Cove  near  the 
southwesterly  end  of  Fleming  Key. 
continue  around  Fleming  Key  to  a  point 
easterly  of  the  southeast  comer  of 
Fleming  Key  at  Latitude  24°34'00.8"N, 
Longitude  81°47'37.5"W;  thence  easterly 
to  Latitude  24'33'57.6"N,  Longitude 
81°47'20"W;  thence  southerly  to  a  point 
on  the  shore  at  Latitude  24*33'54.r'N. 
Longitude  81°47'20.9"W  (Area  #4). 

(5)  All  waters  contiguous  to  the 
southwesterly  shoreline  of  Boca  Chica 
Key  beginning  at  a  point  on  the 
southwest  shoreline  at  Latitude 
24°33'24"N,  Longitude  81°42'30"W: 
proceed  due  south  100  yards  to  Latitude 
24°33'20.4"N,  Longitude  81''42'30"W; 
thence,  maintaining  a  distance  of  100 
yards  from  the  shoreline,  proceed 
westerly  and  northerly  to  Latitude 
24°34'03"N,  Longitude  81°42'47"W: 
thence  due  north  to  a  point  at  the 
easterly  end  of  U.S.  Highway  1  (Boca 
Chica  Channel)  bridge  at  Latitude 
24°34'39"N.  Longitude  81"'42'47"W  (Area 
#5). 

(6)  All  waters  within  150  yards  of  the 
shoreline  along  a  portion  of  the  easterly 
shore  of  the  Naval  Air  Station  on  Boca 
Chica  Key  between  a  point  on  the 
shoreline  at  Latitude  24°35'14"N, 
Longitude  81°41'44"W;  proceed  in  a 
northerly  direction,  maintaining  150 
yards  off  shore,  to  Latitude  24'35'45.1"N. 
Longitude  61°41'55.2"W;  thence  to  a 
point  on  the  shore  at  Latitude 
24°35'42"N,  Longitude  81'42'00"W  (Area 
#6). 

(b)  The  regulations.  (1)  Entering  or 
crossing  in  any  of  the  restricted  areas 
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described  in  para^aph  (a)  of  this 
section  is  prohibited  except  as  follows: 
privately  owned  vessels,  properly 
registered  and  bearing  identiJEication  in 
accordance  with  Federal  and/or  State 
laws  and  rgiilations,  and  at  night 
showing  lights  required  by  Federal  laws 
and  Coast  Guard  regulations  or.  if  no 
constant  lights  are  required,  then  a 
bright  white  light  showing  all  around  the 
horizon,  may  transit  the  following 
portions  of  the  restricted  areas: 

(i)  The  channel,  approximately  75 
yards  in  width,  extending  from  the 
northwest  comer  of  Pier  D-3  of  Trumbo 
Point  Annex,  eastward  beneath  the 
Fleming  Key  bridge  and  along  the  north 
shore  of  Trumbo  Point  Armex. 

(ii)  A  channel  150  feet  in  width  which 
extends  easterly  from  the  main  ship 
channel  into  Key  West  Bight,  the 
northerly  edge  of  which  channel  passes 
25  feet  south  of  the  Trumbo  Point  Annex 
piers  on  the  north  side  of  the  Bight. 
While  the  legitimate  access  of  privately 
owned  vessels  to  facilities  of  Key  West 
Bight  is  unimpeded,  it  is  prohibited  to 
moor,  anchor,  or  fish  within  50  feet  of 
any  U.S.  Govemment-ov»med  pier  of 
craft. 

(iii)  The  dredged  portion  of  Boca 
Chica  channel  from  its  seaward  end  to  a 
point  due  south  of  the  east  end  of  the 
Boca  Chica  bridge. 

(iv)  All  of  the  portion  of  restricted 
area  number  2  that  Ues  between  the 
Truman  Annex  Mole  and  the  Key  West 
Harbor  Range  Channel.  The  transit  zone 
extends  to  the  northeasterly  comer  of 
the  Truman  Annex  Mole,  thence  to  the 
northeasterly  comer  of  the  restricted 
area  at  Latitude  24*33'19.3"N,  Longitude 
81'48'28.7"W. 

(2)  Stopping  or  landing  by  other  than 
government-owned  vessels  and  certain 
specifically  authorized  private  craft  in 
any  of  the  restricted  areas  described  in 
paragraph  (a)  of  this  section  is 
prohibited. 

(3)  Vessels  using  the  restricted 
chamiel  preas  described  in  paragraph 
(b{lKi),  (ii).  (iii),  and  (iv)  of  this  section 
shall  proceed  at  speeds  commensurate 
with  minimum  wake. 

(c)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Ofncer,  Naval  Air  Station,  Key  West, 
Florida,  and  such  agencies  as  he/she 
may  designate. 

Dated:  November  10, 1988. 
Patrick  |.  Kelly, 

Brigadier  General.  USA.  Director  of  Civil 
Works. 

[FR  Doc.  88-26902  Filed  ll-21-«6;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  721  and  799 

[OPTS-42075B  and  OPTS-50S68;  FRL- 
3460-2] 

Pentabromoethylbenzene;  Withdrawal 
of  Proposed  Test  Rule;  Proposed 
Significant  New  Use  of  Chemical 
Substance 

AOENCY:  Environmental  Protection 
Agency  (EPA):  * 

action:  Withdrawal  of  proposed  rule 
and  proposed  rule. 

summary:  This  document  withdraws  a 
proposed  miemaking  to  require  testing 
of  pentabromoethylbenzene  (PEB,  CAS 
Number  85-22-3)  for  chemical  fate  and 
environmental  effects  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Data  received  by  EPA  since 
proposal  of  the  test  rule  indicate  that 
there  is  currently  no  ongoing  or  intended 
manufacture  or  processing  of  the 
chemical  substance.  Additionally,  EPA 
is  herein  proposing  a  significant  new  use 
rule  (SNUR)  under  section  5(a)(2)  of 
TSCA  which  would  require  persons  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufactiire,  import  or 
processing  of  PEB  for  any  use.  EPA 
believes  that  PEB  may  be  hazardous  to 
human  health  and  the  environment,  and 
that  any  use  of  PEB  and  activities 
associated  with  such  use  may  result  in 
significant  human  and  environmental 
exposure.  The  required  notice  would 
provide  EPA  with  the  information 
needed  to  evaluate  the  intended  use  and 
associated  activities,  and  an  opportunity 
to  protect  against  potentially  adverse 
exposure  to  PEB  before  it  can  occur. 
DATE:  Written  comments  regarding  the 
proposed  SNUR  should  be  submitted  to 
EPA  by  December  22. 1988. 
ADDRESS:  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  should 
be  sent  in  triplicate  to:  TSCA  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  L-lOO,  401  M  St. 
SW.,  Washii^ton.  DC  20460. 

Comments  regarding  the  proposed 
SNUR  should  include  the  docket  control 
number  OPTS-50568.  Nonconfidential 
comments  on  this  proposed  rule  will  be 
placed  in  the  rulemaking  record  and  will 
be  available  for  public  inspection.  Unit 
XI  of  this  preamble  contains  additional 
information  on  submitting  comments 
containing  CBL 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 


ProtectioD  Agency.  Rm.  EB-44.  401  M  St. 
SW..  Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SU^PlfMCNTARV  INFORMATION:  The 
proposed  SNUR  for  PEB  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  PEB  for  any  use. 
The  required  notice  would  provide  EPA 
with  the  information  needed  to  evaluate 
an  intended  use  and  associated 
activities,  and  an  opportunity  to  protect 
against  potentially  adverse  exposure  to 
PEB  before  it  can  occur. 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
varj'  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460:  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

L  Background  of  Proposed  Test  Rule 
Withdrawal 

Section  4(a]  of  TSCA  authorizes  EPA 
to  promulgate  rules  which  require 
manufacturers  and  processors  to  test 
chemical  substances  and  mixtures 
(chemicals)  they  manufacture  or 
process.  Data  developed  through  these 
test  programs  are  used  by  EPA  in 
assessing  the  risks  that  the  chemicals 
may  present  to  human  health  and  the 
environment. 

Section  4(e)  of  TSCA  established  the 
Interagency  Testing  Committee  (ITC)  to 
recommend  chemicals  for  priority 
testing  consideration  by  EPA  under 
section  4(a)  of  TSCA.  The  ITC 
designated  PEB  for  priority 
consideration  in  its  15th  Report,  which 
was  published  in  the  Federal  Register  of 
November  29, 1984  (49  FR  46931).  the 
rrC  based  its  recommendation  for 
health  effects  testing  on  the  following 
factors:  (1)  Releases  from  production 
and  use  were  expected  to  result  in 
human  exposure;  and  (2)  there  was 
insufficient  information  on  the  chronic 
effects  of  PEB,  and  toxic  effects  were 
observed  in  other  substances  having  a 
polyhalogenated  aromatic  moiety. 
Teratogenicity  testing  was 
recommended  because  of  lack  of 
information. 


The  ITC  also  recommended  PEB  for 
ecological  effects  testing.  The  ITC's 
rationale  was  based  on  the  following:  (1) 
The  purported  and  potential  uses  of  PEB 
were  evidence  of  its  probable  wide 
distribution;  (2)  PEB  is  structurally 
similar  to  halogenated  substances  that 
have  appreciable  toxicity;  (3)  PEB  is 
expected  to  partition  into  soils, 
sediments,  and  biota  after  release;  and 
(4)  data  on  a  structurally  related 
substance,  pentabromomethylbenzene. 
indicate  that  it  is  taken  up  by  aquatic 
organisms  and  its  residence  time  in  the 
organisms  may  be  relatively  long.  The 
ITC  regarded  this  as  presumptive 
evidence  that  PEB  may  have  the 
potential  to  produce  chronic  effects. 

EPA's  response  to  this  designation 
was  published  in  the  Federal  Register  of 
November  13, 1985  (50  FR  46785)  as  a 
proposed  test  rule  on  PEB  under 
proposed  §  799.3205.  EPA  proposed, 
pursuant  to  TSCA  section  4(a)(1)(A) 
findings,  that  chemical  fate  and 
environmental  effects  testing  be 
performed  on  PEB  by  manufacturers  and 
processors  of  the  substance.  For  a  full 
discussion  of  test  rule  development 
under  TSCA,  and  the  rationale  on  which 
EPA  based  the  proposed  chemical  fate 
and  environmental  effects  testing,  refer 
to  the  proposed  test  rule. 

II.  Decision  Not  To  Require  Testing 

EPA  has  decided  not  to  promulgate  a 
rule  to  require  testing  of  PEB  because 
data  available  to  EPA  indicate  that 
there  is  currently  no  ongoing  or  intended 
manufacture  or  processing  of  PEB. 
Therefore,  there  exist  no  entities  that 
woiild  be  subject  to  the  test  rule  should 
it  be  promulgated.  However,  to  ensure 
that  resumption  of  PEB  production  is 
monitored,  under  the  authority  of 
section  5(a)(2)  of  TSCA,  EPA  is 
proposing  a  SNUR  for  PEB,  as  described 
below. 

III.  Authority  for  Proposed  SNUR 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2})  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  mie  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 


section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5  (b)  and  (d)(1),  the  exemptions 
authorized  by  section  5th)  (1).  (2).  (3). 
and  (5),  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice.  EPA  may  take  regulatory  action 
under  section  5(e),  5(f).  6,  or  7  to  control 
the  activities  for  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 
Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 

IV.  Applicability  of  General  Provisions 
to  SNURS 

In  the  Federal  Register  of  September 
5, 1984  (iq  Fp  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  CFR  Part  721.  Subpart  A). 
The  general  provisions  are  discussed  in 
detail  in  that  Federal  Register  notice, 
and  interested  persons  should  refer  to 
that  document  for  further  information. 
On  luly  27, 1988.  EPA  published  final 
amendments  to  the  general  provisions 
(53  FR  28354)  which  would  apply  to  this 
proposed  SNUR,  except  as  provided  in 
proposed  §  721.1515(b)(1).  The  entire 
text  of  Subpart  A  was  published  in  that 
document;  interested  parties  should 
refer  to  it  for  further  information. 

V.  Summary  of  this  Proposed  Rule 

The  chemical  substance  which  is  the 
subject  of  this  proposed  SNUR  is  PEB. 
EPA  is  proposing  to  designate  any  use  of 
PEB  as  a  significant  new  use.  Thus,  this 
propo.scd  rule  would  require  persons 
who  intend  to  manufacture,  import,  or 
process  PEB  for  any  use  to  notify  EPA  at 
least  90  days  before  such  manufacture, 
import,  or  processing. 

VI.  Background  Information  on  PEB 

A.  Production  and  Use  Data 

PEB  (listed  as  benzene, 
pentabromoethyl  on  the  TSCA  Chemical 
Substance  Inventory)  has  been  used  in 
the  past  as  an  additive-type  flame 
retardant  and  was  suggested  for  use  in 
thermoset  polyester  resins  for  circuit 
boards,  textiles,  adhesives,  wire  and 
cable  coatings,  polyurethanes,  and 
thermoplastic  resins. 

EPA  reviewed  the  TSCA  Chemical 
Substance  Inventory  Data  Base  and 
other  information  sources  to  identify 
current  manufacturers,  importers,  and 
processors  of  PEB.  The  review  indicates 
that  all  production  and  importation  of 


PEB  in  the  U.S.  has  been  discontinued  as 
of  August  1986.  It  is  therefore  unlikely 
that  any  PEB  has  been  processed  or 
used  since  1987. 

B.  Human  Health  Effects 

A  28-day  feeding  study  submitted  to 
EPA  pursuant  to  TSCA  section  8(d)  by  a 
former  manufacturer  of  PEB  indicates 
that  absorption  of  PEB  occurs  when 
exposure  is  through  the  oral  route.  In 
this  study,  PEB  was  administered  to 
male  and  female  Charles  River  CD  rats 
at  100  and  1,000  parts  per  million  in  the 
diet.  At  the  end  of  the  study,  the 
bromine  content  of  the  liver  and  fat  was 
elevated  in  a  dose-related  manner  (Ref. 
1).  Very  few  other  data  on  the 
absorption,  distribution,  metabolism, 
and  elimination  of  PEB  were  located  in 
the  available  literature.  However, 
because  toxic  effects  (e.g., 
carcinogenicity)  are  observed  in  other 
substances  having  a  polyhalogenated 
aromatic  moiety,  and  there  are  no 
available  data  on  the  chronic  toxicity  of 
PEB,  EPA  is  concerned  that  PEB  may 
cause  adverse  effects  in  humans. 

C.  Environmental  Effects 

EPA  is  not  aware  of  any  information 
on  the  environmental  persistence  of  PEB 
in  the  available  literature.  The  structure 
of  PEB  suggests,  however,  by  analogy  to 
other  halogenated  aromatic  substances, 
that  PEB  may  be  extremely  persistent, 
with  the  aromatic  part  of  the  molecule 
highly  resistant  to  biodegradation  and 
cRemical  attack. 

No  data  were  found  in  the  available 
literature  on  bioconcentration  of  PEB  in 
aquatic  organisms.  However,  estimates 
indicate  that  PEB  may  bioconcentrate  to 
a  significant  degree  (Ref.  2). 

A  structurally  related  substance, 
pentabromomethylbenzene,  in  a  study 
with  juvenile  Atlantic  Salmon,  exhibited 
a  fairly  low  uptake  from  water  (96 
hours)  and  from  food  (42  days)  (Ref.  3). 
Depuration  half-lives  were  32  and  83 
days  for  uptake  from  water  and  food, 
respectively.  It  should  be  notetfthat  96 
hours  is  a  fairly  short  time  for  evaluating 
chemical  uptake  from  water,  and  that  an 
extended  period  of  testing  might  have 
resulted  in  much  higher  accumulation. 
The  relatively  long  depuration  half-lives 
also  create  some  concern  for  potential 
chronic  effects.  No  data  were  located 
from  the  available  literature  on  the 
acute  and  chronic  effects  of  PEB  on  fish, 
aquatic  invertebrates,  or  plants. 

Based  on  the  foregoing  data  which 
indicate  a  potential  for  persistence  and 
bioconcentration.  the  lack  of  data  on 
potential  chronic  environmental  effects, 
and  PEB's  structural  similarity  to 
substances  of  known  lexicological 
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effect  EPA  is  concerned  that  PEB  may 
cause  adverse  effects  to  the 
environment. 

D.  Past  and  Current  Exposure  Data 

EPA  has  little  data  on  actual  numbers 
of  persons  who  have  been  exposed  to 
PEB  or  at  what  levels.  Current  known 
exposures  are  limited  to  those  resulting 
from  any  residues  of  previously 
manufactured  or  imported  PEB  in  the 
environment. 

Vn.  Objectives  and  Rationale  for  the 
Rule 

To  determine  what  would  constitute  a 
significant  new  use  of  PEB,  EPA 
considered  relevant  information  on  the 
toxicity  of  the  substance,  likely 
exposures  and  releases  associated  with 
possible  uses,  and  the  four  factors  listed 
in  section  5(a)(2)  of  TSCA.  Based  on 
these  considerations,  EPA  wishes  to 
achieve  the  following  objectives  with 
regard  to  the  significant  new  use  that  is 
designated  in  this  proposed  rule: 

1.  EPA  wants  to  ensure  that  it  would 
receive  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  PEB 
for  any  use  before  that  activity  begins. 

2.  EPA  wants  to  ensure  that  it  would 
have  an  opportimity  to  review  and 
evaluate  data  submitted  in  a  significant 
new  use  notice  before  the  notice 
submitter  begins  manufacturing, 
importing,  or  processing  PEB  for  any 
use. 

3.  EPA  wants  to  ensure  that  it  would 
be  able  to  regulate  prospective 
manufactiu'ers,  importers,  or  processors 
of  PEB  before  any  manufacturing, 
importing,  or  processing  of  PEB  occurs, 
provided  that  the  degree  of  potential 
health  and  environmental  risk  is 
sufficient  to  warrant  such  regulation. 

PEB  is  structurally  related  to  known 
and  suspected  carcinogenic  substances. 
Data  indicate  that  absorption  occurs 
when  PEB  is  administered  orally. 
Additionally,  evidence  exists  that  PEB 
persists  in  the  environment  and  may 
bioconcentrate.  Currently,  PEB  is  not 
subject  to  any  Federal  regulation  that 
would  notify  the  Federal  Government  of 
activities  that  might  result  in  adverse 
exposures  or  releases,  or  provide  a 
regulatory  mechanism  that  could  protect 
human  health  from  potentially  adverse 
exposures  or  protect  the  environment 
from  potentially  adverse  releases  before 
they  occur. 

EPA  believes  that  the  resumption  of 
any  use  of  PEB,  and  its  related 
manufactiu-e,  import  or  processing,  has 
a  high  potential  to  increase  the 
magnitude  and  duration  of  exposiu^  to 
PEB  as  well  as  increasing  the 
probability  of  environmental  release. 
Given  the  potential  toxicity  of  PEB.  the 


reasonably  anticipated  situations  that 
could  result  in  exposure  or  release,  and 
the  lack  of  sufficient  regulatory  controls, 
individuals  and/or  the  environment 
could  be  exposed  to  PEB  at  levels  which 
may  result  in  adverse  effects. 

Because  EPA  is  concerned  about 
potential  exposure  during  the  entire  hfe 
cycle  of  PEB,  EPA  is  proposing  to  modify 
S  721.5(a)(2)  to  require  any  prospective 
manufacturer,  importer,  or  processor  of 
PEB  who  intends  to  distribute  the 
substance  in  commerce  to  submit  a 
significant  new  use  notice. 

VIII.  Alternatives 

Before  proposing  this  SNUR.  EPA 
considered  the  following  alternative 
regulatory  actions  for  PEB. 

1.  Promulgate  a  TSCA  section 
4(a)(1)(A)  test  rule  to  require  any  future 
manufacturers  and  processors  of  PEB  to 
perform  chemical  fate  and 
environmental  effects  testing.  The  data 
generated  from  such  testing  could 
supply  EPA  with  the  information 
relevant  to  a  determination  as  to 
whether  the  manufacture,  processing,  or 
disposal  presents  an  unreasonable  risk 
of  injury  to  human  health  or  the 
environment  However,  the 
promulgation  of  a  test  rule  of  this  type 
may  present  a  significant  and 
potentially  unwarranted  economic 
barrier  to  the  resumption  of  the 
chemical's  production  or  importation. 
Alternatively.  EPA  believes  that  a  SNUR 
notice  would  provide  EPA  with  an 
opportunity  to  evaluate  the  intended  use 
and  associated  activities  before  they 
occur,  including  the  extent  of  potential 
environmental  and  human  exposure  for 
that  use  scenario.  Thereafter,  if 
environmental  and  health  concerns 
persist  and  data  are  still  unavailable  for 
a  thorough  risk  assessment  EPA  could 
regulate  the  proposed  activities  under 
TSCA  section  5(e). 

2.  Promulgate  a  TSCA  section  8(a) 
reporting  rule  for  this  substance.  Under 
such  a  rule,  EPA  could  require  any 
person  to  report  information  to  EPA 
when  they  intend  to  manufacture, 
import  or  process  PEB  for  any  use. 
However,  for  this  particular  substance, 
the  use  of  section  8(a)  rather  than  SNUR 
authority  would  have  several 
drawbacks.  First  EPA  would  not  receive 
sufficient  advance  notification  of  the 
intended  activity,  nor  would  it  be  able  to 
take  immediate  follow-up  regulatory 
action  under  section  5(e)  or  5(f)  to 
prohibit  or  limit  the  activity.  In  addition, 
EPA  may  not  receive  important 
information  from  small  businesses, 
because  such  finns  are  exempt  from 
section  8(a)  reporting  requirements.  In 
view  of  the  level  of  health  and 
environmental  concern  for  PEB,  EPA 


beUeves  that  a  section  8(a]  rule  for  PEB 
would  not  meet  EPA's  regulatory 
objectives. 

IX.  Applicability  of  Propoeed  Rule  to 
Uses  Occurring  Before  Promulgation  of 
FmalRule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating  a 
use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  promulgation  of  the  final  rule. 
If  uses  begim  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing  as 
of  the  date  of  promulgation,  it  would  be 
difficult  for  EPA  to  establish  SNUR 
notice  requirements,  because  any  person 
could  defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  became  final:  this  interpretation  of 
section  5  would  make  it  extremely 
difficult  for  EPA  to  establish  SNUR 
notice  requirements. 

Persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  PEB  for  a  significant  new  use 
designated  in  this  proposed  rule 
between  proposal  and  promulgation  of 
the  SNUR  may  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  M  a  person  were  to  meet 
the  conditions  of  advance  compliance  as 
codified  at  S  721.45(h)  (53  FR  28354,  July 
17, 1988),  the  person  will  be  considered 
to  have  met  the  requirements  of  the  final 
SNUR  for  those  activities.  If  persons 
who  begin  commercial  manufacture, 
importation,  or  processing  of  the 
substance  between  proposal  and 
promulgation  of  the  SNUR  do  not  meet 
the  conditions  of  advance  compliance, 
they  must  cease  that  activity  before  the 
effective  date  of  the  rule.  To  resume 
their  activities,  these  persons  would 
have  to  comply  with  all  applicable 
SNUR  notice  requirements  and  wait 
until  the  notice  review  period,  including 
all  extensions,  expires.  EPA  recognizes 
that  this  interpretation  of  TSCA  may 
disrupt  the  commercial  activities  of 
persons  who  begin  manufacturing, 
importing,  or  processing  PEB  for  a 
significant  new  use  during  the  proposal 
period  of  this  SNUR.  However,  this 
proposed  rule  constitutes  notice  of  that 
potential  disruption,  and  persons  who 
commence  the  proposed  significant  new 
use  prior  to  promulgation  of  the  SNUR 
do  so  at  their  own  risk. 

X.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  PEB.  EPA's  complete 
economic  analysis  is  available  in  the 


public  record  for  this  proposed  rule 
(OPTS-50568). 

XI.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  Part  2.  EPA  requests  that  any  party 
submitting  confidential  comments 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 

XII.  Rulemaking  Records 

EPA  has  established  a  record  for  the 
TSCA  section  4  proposed  test  rule 
(document  control  number  OPTS-42075). 
Interested  persons  should  refer  to  the 
proposed  test  rule  for  a  listing  of  the 
record  (50  FR  46785,  November  13. 1985). 
Additionally,  the  record  contains  the 
following: 

1.  Letter  from  Ethyl  Corporation, 
dated  May  30. 1986.  informing  EPA  of 
their  concerns  regarding  the  economic 
impact  of  the  proposed  tests  on  their 
production  of  PEB. 

2.  Letter  from  Ethyl  Corporation, 
dated  August  18. 1986,  informing  EPA  of 
their  decision  to  cease  production  of 
PEB. 

EPA  has  established  a  record  for  the 
SNUR  rulemaking  (Document  control 
number  OPTS-50568).  This  record 
contains  basic  information  considered 
by  EPA  in  developing  the  proposed 
SNUR.  EPA  will  supplement  the  record 
with  additional  information  as  it  is 
received.  The  record  now  includes  the 
following: 

1.  This  proposed  rule. 

2.  The  economic  analysis  of  this 
proposed  rule. 

3.  The  three  documents  listed  under 
References  (Unit  XIII  of  this  preamble). 

4.  Letter  from  Ethyl  Corporation, 
dated  August  18. 1986.  informing  EPA  of 
their  decision  to  cease  production  of 
PEB. 

5.  ITC  report  on  PEB. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  SNUR  record  at  any 
time  between  this  proposal  and 
designation  of  the  complete  record.  EPA 
will  identify  the  complete  rulemaking 
record  by  the  date  of  promulgation. 

Public  versions  of  these  records 
containing  nonconfidential  materials  are 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holdiays  in  the 


TSCA  Public  Docket  Office,  located  at 
Rm.  NE-G004,  401  M  St.,  SW.. 
Washington.  DC 

XIII.  References 

1.  TSCA  section  6(d)  submission  878214933. 

2.  Veith.  G.D..  DeFoe,  D.L.,  and  Bergstedt, 
B.j.  "Measuring  and  Estimating  the 
Bioconcentration  Factor  of  Chemicals  in 
Fish."  Journal  of  the  Fishery  Research  Board 
of  Canada.  38:1040-1048. 1979. 

3.  Zitko,  V.  and  Carson,  W.G.  "Uptake  and 
Excretion  of  Chlorinated  Diphenyl  Ethers  and 
Brominated  Toluenes  by  Fish."  Chemosphere. 
6:293-301. 1977. 

XIV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  SNUR  would  not  be  a 
"major"  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  there  is  no  precise  way 
to  calculate  the  total  annual  cost  of 
compliance  with  this  rule,  EPA 
estimates  that  the  reporting  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $1,400  to  $8,000. 
EPA  believes  that  because  of  the  nature 
of  the  rule  and  the  substance  involved, 
there  would  be  few  significant  new  use 
notices  submitted.  Furthermore,  while 
the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  iimovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore.  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  proposed  rule  would  not  be 
substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  infurgigtion 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
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3501  et  seq..  and  has  assigned  OMB 
control  number  2070-0038  to  this 
proposed  rule. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection     - 
Agency,  401  M  Street  SW..  Washington, 
DC  20460;  and  to  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Fait  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  November  1. 1988. 

Susan  F.  Vogt 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  new  S  721.1515  to  read  as 
follows: 

§721.1515    PMitabroinoettiyll>enzene. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance 
pentabromoethylbenzene  (CAS  Number 
85-22-3)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  use  is:  Any 
use. 

(b)  Special  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph: 

(1)  Persons  who  must  report  Section 
721.5  applies  to  this  section  except  for 
§  721.5(a)(2).  A  person  who  intends  to 
manufacture,  import,  or  process  for 
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commercial  purposes  the  substance 
identified  in  paragraph  {a)(l)  of  this 
section  and  intends  to  distribute  the 
substance  in  commerce  must  submit  a 
significant  new  use  notice. 

(2)  [Reserved] 
(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2070- 
0038) 
[FR  Doc.  88-26941  FUed  ll-21-«8;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  221 

Permanent  Relocation  Assistance 

agency:  Federal  Emergency 

Management  Agency. 

action:  Proposed  rule. 


summary:  This  regulation  establishes 
policy  implementiog  FEMA's 
responsibility  under  Executive  Order 
12580  to  provide  perment  relocation 
assistance  to  residents,  businesses,  and 
community  facilities  as  part  of  a 
hazardous  materials  rejwnse  action 
taken  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended. 
42  U.S.C.  9601  et  seq.  This  regulation 
will  be  used  in  conjunction  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisiton  Act  of  1970,  as 
amended,  and  its  implementing 
regulations,  49  CFR  Part  24  (Uniform 
Regulations).  When  used  with  the 
Uniform  Regulations,  this  regulation  will 
provide  for  consistent  implementation  of 
permanent  relocation  programs,  whether 
they  are  administered  by  FEMA,  by 
another  Federal  Agency,  or  by  a  non- 
Federal  entity. 

date:  Conunents  must  be  received  on  or 
before  January  23. 1989. 
addresses:  Conunents  should  be 
submitted  to:  Rules  Docket  Clerk,  Office 
of  General  Counsel.  Federal  Emergency 
Management  Agency.  Room  840,  500  "C" 
Street  SW.,  Washington.  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT. 

Charles  D.  Robinson.  Superfund  and 
Relocation  Assistance  Branch,  Federal 
Emergency  Management  Agency,  Room 
710,  500  "C"  Street  SW.,  Washington. 
DC  20472,  (202)  646-3805. 
SUPPtEMENTARY  INFORMATION! 
Paragraph  2(c)(1)  of  Executive  order 
12580,  January  23, 1987,  ''Superfund 
Implementation",  delegated  to  the 
Director  of  FEMA  the  responsibility  for 
providing  permanent  relocation 
assistance  to  residents,  businesses,  and 
community  facilities  under  CERCLA,  as 


amended  ("the  Act"),  in  appropriate 
situations. 

To  date,  permanent  relocation 
assistance  has  been  provided  by  FEMA 
at  three  hazardous  materials  sites 
pursutant  to  the  Act:  Globe,  Arizona; 
Minker-Stout  Missouri;  and  Times 
Beach,  Missouri.  The  State  of  Arzonia, 
through  a  cooperative  agreement  with 
FEMA,  conducted  the  permanent 
relocation  at  Globe,  Arizona.  FEMA, 
through  a  contractor,  conducted  the 
permanent  relocations  at  Minker-Stout 
and  Times  Beach,  Missouri. 

To  provide  permanent  relocation 
assistance,  FEMA  works  closely  with 
the  Environmental  Protection  Agency 
(EPA)  at  headquarters,  as  well  as  at 
regional  levels.  This  working 
relationship  is  required  because  EPA 
determines  when  permanent  relocations 
are  required  and,  in  consultation  with 
FEMA.  determines  the  funding  level 
necesary  to  accomplish  such 
relocations.  To  insure  that  the  roles  and 
responsibilities  of  both  agencies  are 
cleariy  defined  for  permanent  and 
temporary  relocation  programs  under 
CERCLA,  an  EPA/FEMA  Memorandum 
of  Understanding  (MOU)  was 
developed.  The  MOU  was  signed  in 
April  1985.  It  outlines  the  temporary  and 
permanent  relocation  assistance  under 
CERCLA.  Attachments  to  the  MOU 
describe  EPA/FEMA  coordination  for 
temporary  and  permanent  relocations. 
In  permanent  relocations,  there  are 
five  major  coordination  points  between 
EPA  and  FEMA.  These  points  are:  (1) 
Prehminary  planning;  (2)  pre  site- 
specific  determination;  (3)  determination 
of  need  for  relocation;  (4)  property 
acquisition;  and  (5)  relocation 
assistance.  Under  preliminary  planning, 
EPA  regional  offices  notify  FEMA 
Headquarters  as  soon  as  a  site  has  been 
identified  as  having  the  potential  for 
permanent  relocation.  When  notified, 
FEMA  has  the  responsibility  of 
developing  preliminary  relocation  plans 
and  of  providing  technical  assistance  to 
EPA.  Under  pre  site-specific 
determination.  EPA  provides  FEMA 
with  a  list  of  properties  that  may  have  to 
be  acquired  or  a  legal  description  of  the 
boundaries  of  the  area  where  permanent 
relocations  may  be  required;  an 
indication  of  the  need  to  purchase 
contaminated  personal  property  or  the 
need  to  have  such  property  cleaned;  a 
request  for  a  cost  estimate  for  the 
potential  permanent  relocation,  or  other 
technical  assistance:  and  all  necessary 
environmental  clearances  for  relocation 
actions.  FEMA  develops  cost  estimates 
for  potential  permanent  relocations, 
participates  in  the  implementation  of 
EPA's  community  relations  plan,  as 
required  by  section  117  of  the  Act,  and 


informs  States  of  the  potential  for  a 
permanent  relocation  project  and  of  the 
Act's  requirements  that  States  must 
meet  before  permanent  relocation  can 
be  implemented  using  Federal  resources. 

FEMA  must  determine  the  State's 
willingness  to  administer  the  permanent 
relocation;  to  pay  its  portion  of  the  total 
cost  of  the  project,  as  required  by 
section  104(c)(3)(C)  of  the  Act;  to  accept 
title  to  acquired  property  pursuant  to 
section  104(j)(2)  of  the  Act;  and  to 
implement  condemnation  procedures 
pursuant  to  section  104(j)  of  the  Act.  The 
requirements  imposed  on  States 
concerning  the  availability  of  hazardous 
waste  disposal  facilities  are  addressed 
only  by  States  and  EPA. 

In  the  third  step  of  this  sequence,  EPA 
provides  FEMA  with  a  determination  of 
the  need  for  relocation  assistance, 
including  an  assessment  which  details 
the  condition  of  the  site.  EPA  and  FEMA 
execute  an  Interagency  Agreement 
(lAG)  that  authorizes  funding  for 
permanent  relocation  assistance  and 
identifies  the  property  to  be  acquired. 
Once  the  lAG  is  executed.  FEMA  and 
the  State  in  which  the  hazardous 
material  is  located  must  negotiate  and 
execute  a  cooperative  agreement  prior 
to  the  start  of  the  permanent  relocation 
project.  After  the  FEMA/State 
Cooperative  Agreement  is  signed, 
property  owners  and  residents  are 
contacted  and  property  acquisition  and 
relocation  assistance  is  conducted 
pursuant  to  the  cooperative  agreement 
and  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of 
1970. 

The  fourth  and  fifth  steps  in  the 
sequence  of  events  are  implemented 
either  by  the  State  or  FEMA.  If  in  the 
cooperative  agreement  between  FEMA 
and  the  State,  the  State  agrees  to 
implement  the  program  the  State  would 
perform  these  last  two  steps.  FEMA 
would  in  either  case  coordinate  the 
implementation  of  these  last  steps  with 
EPA. 

If  a  State  implements  the  relocation 
program,  it  can  either  carry  out  the 
program  with  State  personnel  or  enter 
into  an  agreement  with  a  local 
government  to  implement  the  program.  If 
FEMA  conducts  the  program,  a 
contractor  is  hired  as  FEMA's  agent. 

Temporary  relocation  assistance  may 
be  provided  in  a  permanent  relocation 
project  to  those  residents  living  in 
property  to  be  acquired,  and  to  other 
residents  whose  presence  at  or  near  the 
site  might  cause  a  public  health  and 
safety  concern.  Temporary  relocation 
assistance  will  be  provided  in 
accordance  with  FEMA  regulations 
published  at  44  CFR  Part  220. 


Environmental  CoDsiderations 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  will  not  have  a  significant  impact 
upon  the  quality  of  the  human 
environment.  The  Environmental 
Assessment  and  a  finding  of  no 
significant  impact  are  included  in  the 
formal  docket  file  and  are  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW.. 
Washington.  DC  20472. 

Regulatory  Flexibility  Act 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291  and  I  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Hence,  no  regulatory 
impact  analysis  has  been  prepared. 

Infbtmatioii  Collection  Requirements 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
193a  44  U.S.C.  3501  et  seq.  Submit 
comments  on  these  planning 
requirements,  including  pubUc  reporting 
burden,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  726  Jackson 
Place,  NW.,  Washington.  DC  20503 
marked  "Attention  Desk  Officer  for 
FEMA."  Public  reporting  burden 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  and 
reviewing  each  collection  requirement. 
The  proposed  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

List  of  Subjects  in  44  CFR  Part  221 

Real  property  acquisition.  Relocation 
assistance.  Reporting,  Recordkeeping. 
Transportation. 

It  is  proposed  to  amend  Chapter  L 
Subchapter  D,  Title  44  of  the  Code  of 
Federal  Regulations  by  adding  Part  221 
to  read  as  follows: 

PART  221— PERMANENT 
RELOCATION  ASSISTANCE 

Subpart  A— General 

Sec. 

221.1  Purpose 

221.2  Definitions. 

221.3  Program  intent 

221.4  Eligibility  criteria. 

221.5  Duplication  of  benefits. 

221.6  FEMA  Administration. 

221.7  State  commitments. 


Sec. 

221.6    SUte  Administration. 

Subpart    B— Real  and  Personal  Property 
Acquisition 

221.9  Real  property  acquisition. 

221.10  Personal  property  acquisition. 

Subpart  C— Reio\.ation  Assistance- 

221.11  Relocation  assistance. 

Subpart    D— Payments  for  Moving  and 
Related  Expenses 

221.12  Moving  and  related  expenses. 

Subpart  E — Replacement  Housing 
Payments. 

221.13  Replacement  bousing  payments. 
Subpart  F— Mobile  Homes. 

22114    Mobile  homes. 

Authority:  42  U.S.C.  9601  et  seq.;  E.O. 
12580.  3  CFR.  1987  Comp.,  p.  193;  49  CFR  Part 


Subpart  A — General 

§  221.1    Purpose. 

This  part  prescribes  the  policies  to  be 
followed  by  the  Federal  Emergency 
Management  Agency  (FEMA),  other 
Federal  Agencies,  any  State,  or  other 
entity  when  providing  permanent 
relocation  assistance  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9601  et  seq.  also  known  as 
Superfimd.  This  regiilation  is  to  be  used 
in  concert  with  the  regulations  which 
implement  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act  of  1970.  as  amended. 
Those  Regulations  are  located  at  49  CFR 
Part  24,  (the  Uniform  Regulations). 

§221.2    Definitiona. 

For  the  purpose  of  this  part: 

(a)  CERCLA  or  Superfund  is  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended. 

(b)  Cooperative  Agreement  is  an 
agreement  between  FEMA  £uid  a  State 
that  outlines  the  roles  and 
responsibilities  of  the  parties  in 
implementing  a  CERCLA  permanent 
relocation  project. 

(c)  Determination  is  the  decision  EPA 
makes  that  permanent  relocation  of 
residents,  businesses,  and  community 
facilities  is  required  under  CERCLA. 

(d)  Disaster  Assistance  means 
assistance  provided  as  a  result  of  major 
disaster  declaration  or  emergency 
declaration  under  the  Disaster  Relief 
Act  of  1974.  Pub.  L  93-268. 

(e)  Fair  Market  Value  is  the  price 
which  a  property  will  bring  in  a 
competitive  and  open  market  the  buyer 
and  seller  each  acting  prudently  and 
knowledgeably.  In  permanent  relocation 


programs  under  CERCLA.  the  fair 
market  value  is  the  value  a  willing  buyer 
would  have  paid  and  a  willing  seller 
would  have  sold  a  property  for  in  the 
absence  of  hazardous  material 
contamination. 

(f)  Interagency  Agreement  is  the 
ag.-eemcnt  between  the  EPA  and  FEMA 
that  identifies  those  property  owners 
eligible  for  permanent  relocation 
assistance,  and  provides  funding  to 
FEMA  to  cover  the  cost  of  die 
relocation. 

(g)  Lead  Federal  Agency  is  the 
Federal  agency  that  has  primary 
responsibility  for  coordinating  a 
CERCLA  response  action. 

(h)  Memorandum  of  Understanding 
(MOU)  is  the  FEMA/EPA  document  that 
outlines  the  Agencies  responsibiUties  in 
implementing  permanent  and  temporary 
relocation  assistance  under  CERCLA. 

(i)  On  Scene  Coordinator  (OSC)  is  the 
Federal  official  predesignated  by  the 
Lead  Federal  Agency  to  coordinate  and 
direct  Federal  response. 

(j)  Permanent  Relocation  Assistance 
is  the  acquisition  of  real  and/or 
personal  property  and  the  provision  of 
assistance  to  residents,  businesses  and 
community  facilities  in  finding, 
acquiring  and/or  renting  replacement 
housing  under  CERCLA. 

(k)  Temporary  Relocation  Assistance 
is  that  assistance  provided  under  FEMA 
Temporary  Relocation  Assistance 
Regulations,  44  CFR  Part  220,  to  those 
persons  temporarily  displaced  as  a 
result  of  CERCLA  actions. 

(I)  Uniform  Regulation  means  4he 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  for  Federal  and 
Federally-Assisted  Programs  Regulation. 
49  CFR  Part  24. 

§  221.3    Program  intent 

The  intent  of  the  FEMA  Permanent 
Relocation  Assistance  Program  is  to 
acquire  real  and  personal  property,  at  a 
fair  and  equitable  price,  and  to  provide 
relocation  assistance  to  eligible 
residents,  businesses,  and  community 
facilities  which  are  displaced  for  public 
health  and  safety  reasons  in  connection 
with  a  Superfund  hazardous  substance 
response  action  and/or  to  allow  the  EPA 
or  its  agents  to  conduct  clean-up 
activities.  The  program  is  not 
necessarily  intended  to  totally 
compensate  affected  parties  for  all 
expenses  and  losses  associated  with 
contamination  of  the  site. 

§221.4    EiigibUity  criteria. 

Permanent  Relocation  Assistance  is 
provided  to  those  residents,  businesses, 
and  community  facihties  determined  by 
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EPA  to  need  permanent  relocation  in 
connection  with  a  CERCLA  action. 

S  221.5    Duplication  of  benefits. 

Otherwise  eligibility  permanent 
relocation  benefits  shall  not  be  provided 
to  a  relocatee  if  such  benefits  would 
duplicate  assistance  which  has  been  or 
will  be  provided  by  any  other 
governmental  source.  Duplication  of 
benefits  between  permanent  relocation 
and  temporary  relocation  assistance 
under  CERCLA.  or  between  permanent 
relocation  assistance  and  disaster 
assistance  provided  by  government  or 
private  sources,  is  also  prohibited. 

$221.6    FEMA  administration. 

(a)  The  Associate  Director  (AD)  for 
State  and  Local  Programs  and  Support 
(SLPS)  is  responsible  for  the  permanent 
relocation  assistance  program.  The  AD 
executes  Cooperative  Agreements  with 
States  for  implementation  of  the 
permanent  relocation  programs. 

(b)  The  Assistant  Associate  Director 
(AAD)  for  Disaster  Assistance  Programs 
(DAP)  is  responsible  for  managing  the 
permanent  relocation  assistance 
program  and  site-specific  operations 
including: 

(1)  Participating  with  EPA  in 
prehminary  site-specific  planning, 
review  of  relocation  options,  and  in 
determining  relocation  cost  projections; 

(2)  Negotiating  interagency 
agreements  with  EPA  which  define  the 
scope  and  funding  level  of  permanent 
reolcation  projects; 

(3)  Negotiating  cooperative 
agreements  with  States  and  other 
parties  to  address  the  roles  and 
responsibilities  of  FEMA  and  other 
parties  involved  in  permanent  relocation 
programs;  and 

(4)  Providing  permanent  relocation 
assistance. 

(c)  FEMA  Regional  Directors  are 
responsible  for  the  following: 

(1)  Referring  all  inquiries  concerning 
permanent  relocation  actions  to  the 
Assistant  Director.  DAP;  and 

(2)  Providing  staff  support  to  the 
Assistant  Associate  Director,  DAP. 

§  221.7    Stats  commitmonts. 

Permanent  relocation  assistance  can 
be  implemented  only  after  the  State 
enters  into  a  cooperative  agreement 
with  FEMA  which  documents  its 
agreements  to  the  following: 

(a)  To  take  title  to  all  real  property  in 
accordance  with  section  104(j)l2)  of 
CERCLA.  as  amended; 

(b)  To  condemn  property  when 
necessary  to  obtain  title,  unless  the 
State  is  able  to  demonstrate  that  State 
law  does  not  authorize  such 
condemnations; 


(c)  To  pay  the  percentage  of  the  cost 
of  the  permanent  relocation  program 
required  by  section  104(c)(3)  of 
CERCLA,  as  amended; 

(d)  To  restrict  the  use  of  purchased 
property  to  those  purposes  determined 
to  be  acceptable  by  State  and  federal 
health  officials  and  to  distribute 
proceeds  of  any  subsequent  sale  on  the 
same  cost-share  basis  indicated  in 
paragraph  (c)  of  this  section; 

(e)  To  coordinate  all  permanent 
relocation  activities  with  FEMA. 

§221.1    Stats  admlnistrstion. 

States  may  elect  to  administer 
permanent  relocation  activities  in  lieu  of 
FEMA  administration.  When  a  State 
agrees  to  administer  all  or  part  of  the 
relocation  activity,  the  State  must 
submit  a  permanent  relocation  plan  to 
the  Assistant  Associate  Director, 
Disaster  Assistance  Programs,  State  and 
Local  Programs  and  Support  for  FEMA 
approval  and  implement  the  plan  in 
accordance  with  these  regulations  and 
the  Uniform  Regulation.  The  plan  shall 
include  the  items  listed  below: 

(a)  Identification  of  the  State  and/or 
local  agencies  assigned  relocation 
responsibilities; 

(b)  A  narrative  defining  the  scope  of 
the  relocation  project  to  include  an 
organization  and  sta^mg  plan; 

(c)  Budget  and  estimated  outlay 
schedule; 

(d)  Time  frames  within  which  tasks 
will  be  accomplished;  and 

(e)  Procedures  to  be  used  in  providing 
assistance. 

Subpart  B— Real  and  Personal 
Property  Acquisition 

S  221.9    Real  property  acquisition. 

(a)  Real  property  will  be  acquired 
when  EPA  determines  acquisition  is 
necessary  under  CERCLA. 

(b)  Real  property  will  be  acquired 
pursuant  to  49  CFR  Part  24. 

(c)  Only  real  property  specifically 
identified  by  EPA  or  the  lead  Federal 
agency  by  individual  address  or  site 
boimdaries  will  be  acquiured. 

(d)  The  property  owner  must  grant  the 
government  permission  to  conduct 
CERCLA  related  activities  on  his  or  her 
property  before  relocation  assistance 
may  be  provided  to  the  owner. 

(e)  Only  real  property  located  within 
the  site  boundary  at  the  time  of  the 
formal  announcement  (as  defined  in  49 
CFR  Part  24.  Subpart  A.  §  24.2(k)(2)  by 
EPA  of  the  need  for  a  permanent 
relocation,  and  which  remains  within 
the  site  boundaries  at  the  time  of 
closing,  will  be  acquired. 


§  221.10    Personal  property  acquisition. 

Personal  property  acquisition  will  be 
accomplished  as  prescribed  in  44  CFR 
Part  220.13. 

Subpart  C— Relocation  Assistance 

§  221.1 1    Relocation  assistance. 

Relocation  assistance  will  be 
provided  to  all  displaced  persons 
pursuant  to  49  Part  24  Subpart  C. 
Additional  requirements  and 
considerations  are: 

(a)  Those  eligible  for  permanent 
relocation  assistance  may  be  required  to 
vacate  their  property  immediately  to  a 
temporary  location  because  of  the 
danger  continued  occupancy  may  pose 
to  the  health  and  safety  of  the  occupants 
or  the  public. 

(b)  Pursuant  to  the  requirements  of 
Executive  Order  11988  and  44  CFR  Part 
9,  persons  displaced  by  a  CERCLA 
action  will  not  be  relocated  to  areas  in  a 
floodplain  unless  there  are  not 
practicable  alternative  housing  sites. 

(c)  Persons  displaced  by  a  CERCLA 
action  and  who  permanently  relocate  to 
an  area  of  special  hazard  (as  defined  in 
the  Flood  Disaster  Protection  Act  of 
1973,  Pub.  L  93-234)  will  not  be  eligible 
for  federal  financial  assistance  for 
acquisition  or  construction  purposes 
(pursuant  to  section  102(a]  of  the  Act)  if 
they  do  not  purchase  flood  insurance. 

(d)  Persons  displaced  cure  not  eligible 
for  assistance  to  relocate  to  special 
flood  hazard  areas  of  communities 
which  do  not  participate  in  the  Flood 
Insurance  Program. 

Subpart  D — Payments  for  Moving  and 
Related  Expenses 

§  221.12    Moving  and  related  expenses. 

Payments  for  moving  and  related 
expenses  will  be  provided  as  prescribed 
in  49  CFR  Part  24.  Subpart  D. 

Subpart  E — Replacement  Housing 
Payments 

§  221.13    Replacement  housing  payments. 

Payments  for  replacement  housing 
will  be  provided  as  prescribed  in  49  CFR 
Part  24,  Subpart  E. 

Subpart  F— Mobile  Homes 

9221.14    Mobile  homes. 

Assistance  for  mobile  home  owners 
and  occupants  will  be  provided  as 
prescribed  in  49  CFR  Part  24,  Subpart  F. 

Date:  November  8, 1988. 
Grant  C.  Peterson. 

Associate  Director,  State  and  Local  Programs 
and  Support. 

|FR  Doc.  88-27020  Filed  lt-21-88;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Parts  1304. 1305.  and  1308 

Head  Start  Program 

agency:  Office  of  Human  Development 
Services  (OHDS).  HHS. 
ACTION:  Extension  of  comment  period 
for  NPRM  pertaining  to  services  to 
children  with  handicaps  enrolled  In  the 
Head  Start  program. 

summary:  This  notice  amends  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
October  19. 1988.  by  extending  the 
period  for  submission  of  comments  to 
January  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

lane  DeWeerd.  (202)  755-7944. 

SUPPiSMCNTARY  INFORMATION:  On 

October  la  1988,  the  Head  Start  Bureau 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (53 
FR  41088)  proposing  performance 
standards  for  services  for  children  with 
handicaps  enrolled  in  the  Head  Start 
program. 

Because  of  an  unavoidable  delay  in 
sending  copies  of  the  NPRM  to  grantees 
and  interested  persons  we  are  extending 
the  due  date  for  submission  of 
comments  to  January  19, 1989.  This  will 
allow  more  time  for  them  to  comment 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.eoa  Project  Head  Start) 

Dated:  November  15, 1988. 
Dodw  T^vaaaa  Bonip, 

Comntissioner,  Administration  for  ChUdran. 
Youth  and  Families. 

Approved:  November  16, 1988. 
Sydney  Olson. 

Assistant  Secretary  for  Human  Development 

Services. 

(FR  Doc.  88-27007  Rled  11-21-8B;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoctMt  Na  BS-SII;  FCC  8«-^7] 

Broadcast  services;  Nighttime 
Protection  for  AM  Broadcast  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
modify  the  required  procedures  for 


calulating  root-sum-square  (RSS) 
skywave  interference  levels  at  the 
groundwave  service  contours  of  Class  II 
and  Qass  III  AM  broadcast  stations  and 
the  skywave  service  contours  of  Class  I 
clear  channel  stations.  Specifically,  a 
reduction  in  the  exclusion  reference 
from  50%  to  25%.  and  inclusion  of 
adjacent  channel  signals  in  RSS 
calculations  are  proposed.  These 
modifications  will  improve  the  accuracy 
of  nighttime  interference  calculations, 
and  will  further  limit  incremental 
increases  in  the  overall  interference 
level  in  the  AM  broadcast  band  while 
still  allowing  the  introduction  of  new 
service  and  changes  in  existing  service 
where  needed.  The  Conunission  is 
initiating  this  rulemaking  proceeding  as 
part  of  its  review  of  AM  technical 
assignment  criteria  looking  toward 
improvement  of  the  AM  broadcast 
service. 

DATES:  Comments  must  be  submitted  on 
or  before  December  27, 1988  and  reply 
comments  on  or  before  January  11, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INTORMATION  CONTACT 

Steven  Selwyn,  Policy  and  Rules 
Division.  Mass  Media  Bureau,  (202)  254- 
3394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  88-511.  adopted  October  13. 1988. 
and  released  November  4. 1988.  The  full 
text  of  this  Commission  decision  is- 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  Northwest,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  In  August  1967.  the  Commission 
released  a  Notice  of  Inquiry  [Inquiry] 
(52  FR  31975,  published  August  24, 1987). 
which  solicited  comment  on  a  number  of 
technical  issues  related  to  general  levels 
of  interference  in  the  AM  broadcast 
service.  Among  these  is  the  issue  of 
whether  the  current  method  of 
calcidating  skywave  interference  to  the 
nighttime  groundwave  service  of  Class  II 
and  Class  III  AM  stations  is  adequate, 
given  the  niunber  of  stations  now 
authorized  to  operate  at  night  Alternate 
methods  for  modifying  the  current 
procedure  were  discussed,  along  with 
the  possible  need  for  including  the 
effects  of  adjacent  channel  skywave 


signals  in  such  calculations.  Subsequent 
consideration  of  this  matter  has  led  to  a 
tentative  conclusion  that  a  similar 
calculation  procedure  may  be  useful  in 
determining  interference  to  the  skywave 
service  of  Class  I  stations.  A  substantial 
number  of  comments  supporting  further 
consideration  of  improved  methods  for 
calculating  nighttime  interference  were 
filed  in  response  to  the  Inquiry. 

2.  The  current  method  of  calculating 
nighttime  interference  has  two  major 
limitations.  First,  calculating  a  station's 
root-sin-square  (RSS)  interference  level 
using  tne  current  method  results  in  a 
lower  value  than  is  appropriate  because 
contributions  of  weaker  stations  are 
excluded.  Thus,  its  use  results  in  the 
gradual  erosion  of  nighttime  service  as 
new  nighttime  operations  are  brought  on 
the  air.  or  as  existing  stations  modify 
their  facilities  to  increase  signal  strength 
in  various  directions.  Second,  the  use  of 
an  exclusion  reference  (ciurently  50%) 
allows  new  small  stations  to  go  on  the 
air,  but  can  prevent  modifications  to 
larger  existing  stations  even  though  the 
resulting  interference  increase  may  be 
less  in  tia  latter  case. 

3.  TTie  Inquiry  set  forth  two 
alternative  prodiues  that  could  be  used 
instead  of  the  current  method.  One  is  to 
eliminate  the  exclusion  altogether  and 
instead  to  set  a  fixed  limit  as  to  how 
much  the  RSS  interference  level  at 
protected  station  service  contours  could 
be  increased  by  the  new  or  modified 
station.  This  would  have  the  advantage 
of  consistent  application  to  all  stations. 
but  could  invite  abuse  of  our  application 
processes.  The  second  alternative  is  to 
reduce  the  current  exclusion  reference, 
which  is  50%,  to  a  lower  value  such  as 
25%.  This  would  improve  the  accuracy 
of  the  calculation,  but  would  not  correct 
the  consistency  problem.  Nevertheless, 
the  second  alternative  received  more 
support  from  commenters.  This 
alternative  was  seen  by  the  commenters 
as  capable  of  providing  a  modest 
reduction  in  overall  interference  levels 
without  eUminating  all  flexibility  in 
facility  design  or  modification. 

4.  Hie  Commission's  primary 
objective  in  proposing  a  change  in  the 
procedures  for  RSS  interference  level 
calculations  is  to  limit  the  incremental 
increase  of  interference  that  may  be 
caused  to  existing  stations  by  new 
stations  or  changes  in  the  facilities  of 
existing  stations.  However,  the 
imposition  of  rigid  interference 
constraints  restricting  substantially  the 
introduction  of  new  AM  service  in  areas 
lacking  it  or  changes  to  existing  facilities 
would  be  undesirable.  Additionally, 
concerns  were  raised  by  some 
commenters  that  replacing  the  current 
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method  with  a  one  that  would  allow  a 
station  to  increase  interference  by  a 
fixed  incremental  amount  could  be 
subject  to  abuse.  Such  a  method  would 
need  to  include  a  procedure  to  preclude 
the  filing  of  successive  applications  by  a 
station  licensee,  where  each  application 
raised  the  level  of  interference  to  other 
stations  by  the  maximum  amount 
permitted.  This  might  be  difficult  to 
enforce  in  actual  practice,  however, 
because  of  the  administrative 
complexity  of  examining  subsequently 
filed  applications  for  consistency  with 
the  requirement. 

5.  Thus,  the  Commission  tentatively 
concludes  that  a  modification  of  the 
current  RSS  calculation  procedure 
prescribed  in  47  CFR  73.182(1)  to  change 
the  50  percent  exclusion  to  a  25  percent 
exclusion  would  provide  the  best 
balance  between  limitations  on  new 
interference  and  flexibility  in  facility 
design.  The  25  percent  exclusion  would 
be  applied  in  a  manner  similar  to  the 
current  50  percent  exclusion;  that  is, 
interfering  signals  would  be  listed  in 
descending  order  of  magnitude,  and 
each  signal  that  is  less  that  25  percent  of 
the  RSS  of  the  preceding  contributors 
would  be  disregarded.  Although  an 
exclusion  level  of  25  percent  is 
proposed,  the  Commission  solicits 
comment  as  to  whether  some  other 
value  would  be  better. 

6.  The  Commission  also  solicits 
comment  on  whether  the  approximate 
method  of  determining  the  nighttime 
service  of  Class  IV  stations,  as  set  forth 
in  the  Note  following  47  CFR  73.182(a)(4) 
should  be  eliminated.  The  Commission 
questions  whether  it  would  be 
appropriate  to  retain  such  an 
approximate  approach  to  interference 
computation  in  view  of  the  refinements 
proposed  herein.  The  Commission's 
Rules  (47  CFR  73.182(m))  provide  that 
objectionable  interference  from  a  co- 
channel  station  exists  if  the  interfering 
field  strength  at  the  normally  protected 
contour  for  the  protected  station  from 
another  station  exceeds  the  value 
prescribed  in  47  CFR  73.182(8).  or  the 
RSS  divided  by  20.  whichever  is  greater. 
The  Commission  also  solicits  comment 
on  whether  it  is  desirable  to  retain  this 
provision. 

7.  Another  area  of  concern  is  adjacent 
channel  skywave  interference.  47  CFR 
73.182(n)  limits  the  amount  of 
interference  at  the  normally  protected 
contour  of  a  station  from  the 
groundwave  signal  of  an  adjacent 
channel  interfering  station.  However, 
there  is  no  corresponding  limit  on 
interference  caused  by  adjacent  channel 
skywave  signals.  Comments  filed  in 
response  to  the  Inquiry  indicated  that 


adjacent  channel  skywave  signals  cause 
significant  interference. 

8.  The  majority  of  commentcrs 
expressed  strong  convictions  that  the 
current  levels  of  interference  in  the  AM 
broadcasting  service  border  on  being 
intolerable.  Such  interference, 
commenters  argued,  has  perpetuated  as 
a  steady  decline  in  the  AM  audience. 
Thus,  the  commenters  strongly  urge  that 
the  Commission  revise  47  CFR  73.182,  so 
that  it  more  completely  and  accurately 
addresses  actual  interference  levels. 

9.  Therefore,  the  Commission 
proposes  to  amend  47  CFR  73.182ln)  to 
include  skywave  signals  on  first 
adjacent  channels  as  well  as  co-channel 
skywave  signals  in  the  calculation  of  the 
RSS  interference  level.  Adjacent 
channel  skywave  signals  would  be 
weighted  with  the  appropriate  first 
adjacent  channel  protection  ratio  in  the 
calculation  procedure.  It  is  further 
proposed  that  the  proposed  25  percent 
exclusion  be  applied  to  the  weighted 
first  adjacent  channel  skywave  signals 
in  the  same  manner  as  for  co-channel 
interfering  signals.  The  Commission 
does  not  believe,  however,  that  it  is 
necessary  to  consider  the  effect  of 
skywave  signals  on  second  or  third 
adjacent  channels. 

10.  The  Commission  is  also       •  •  • 
considering  a  change  in  the  method  of 
calculating  interference  to  the  sky wav  ^ 
service  of  Class  I  stations.  Currently, 
protection  to  the  0.5  mV/m  50  percent 
skywave  signal  of  Class  I  stations  is 
calculated  by  treating  each  interfering 
signal  individually,  without  considering 
the  effects  of  other  interfering  signals. 
The  effect  of  multiple  interfering  signals 
was  originally  believed  to  be  mitigated 
by  the  relatively  limited  number  and 
geographic  distribution  of  co-channel 
Class  II  stations  on  any  particular  clear 
channel  frequency.  However,  inasmuch 
as  an  important  objective  of  this 
proceeding  is  the  consistent  application 
of  improved  interference  prediction 
criteria  to  current  and  future  broadcast 
facilities,  the  Commission  believes  the 
proposed  RSS  computational  method 
should  be  extended  to  cases  where 
multiple  interfering  signals  may  affect 
the  skywave  service  of  Class  I  stations. 

11.  In  order  to  limit  the  effect  of  such 
cumulative  interference,  the 
Commission  is  proposing  that  protection 
to  a  Class  I  station  be  determined  by 
calculating  the  RSS  at  the  0.5  mV/m 
skywave  or  groundwave  contour, 
whichever  extends  farther  along  each 
pertinent  radial.  Proposed  new  nighttime 
operations  or  modifications  to  existing 
facilities  would  be  required  to  protect 
either  the  calculated  RSS  at  any  point 
on  the  protected  contour  or  0.5  mV/m, 


whichever  is  greater.  There  is  presently 
no  provision  in  the  Commission's  Rules 
to  limit  interference  to  the  skywave 
service  areas  of  Class  I  stations  from 
adjacent  channel  skywave  interference. 
Here  also,  the  Commission  is  concerned 
that  an  increase  in  the  number  of 
nighttime  operations  on  channels 
adjacent  to  clear  channels  could  result 
in  additional  interference  to  Class  1 
stations.  Therefore,  it  is  proposed  to 
include  skywave  signals  on  first 
adjacent  channel  frequencies  in  the  RSS 
calculations  performed  at  the  protected 
contour. 

12.  A  final  matter  to  be  determined  in 
regard  to  the  calculation  of  the  RSS 
interference  level  at  the  nighttime 
protected  contour  of  Class  I  stations  is 
the  point  at  which  interfering  skywave 
signals  are  to  be  excluded  in  the  RSS 
calculation.  Becasue  the  Commission  is 
proposing  use  of  the  25  percent 
exclusion  method  for  Class  II  and  Class 
III  protection,  for  purposes  of 
consistency,  Class  I  stations  should  be 
treated  similarly.  Nevertheless,  there 
may  be  circumstances  which  warrant 
consideration  of  some  other  value. 
Therefore,  while  the  Commission  is 
proposing  use  of  the  25  percent 
exclusion  method  when  calculating  the 
RSS  for  Class  I  stations,  it  recognizes 
that  the  tradeoff  between  the  quality 
and  quantity  of  service  may  suggest 
some  other  value  as  being  more 
appropriate.  Thus,  interested  parties  are 
encouraged  to  give  careful  consideration 
to  this  issue. 

13.  There  are  also  two  related  issues 
raised  in  this  proceeding.  First,  there  is 
the  question  of  treatment  of  foreign 
stations.  The  Commission  believes  that 
the  signals  of  Canadian  and  Mexican 
stations  should  be  treated  in  the 
same  manner  as  domestic  stations  in 
terms  of  their  contribution  to  the 
calculation  of  co-channel  and  adjacent 
channel  interference  as  proposed  herein, 
to  the  extent  such  action  would  not 
conflict  with  applicable  international 
agreements.  Thus,  until  any  change  in 
the  international  agreements  are 
effected,  foreign  facility  proposals 
would  continue  to  evaluated  pursuant  to 
the  50  percent  exclusion  method  and 
would  not  be  questioned  on  the  basis  of 
their  adjacent  channel  skywave 
interference  potential.  Moreover, 
protection  to  foreign  assignments  would 
continue  to  be  afforded  in  accordance 
with  applicable  international 
agreements. 

14.  A  second  area  of  concern  is  the 
relationship  between  the  calculation 
procedures  considered  herein  and  other 
assignment  criteria  that  may  be 
considered  in  future  rule  making 


proceedings.  Although  the  Commission 
is  proceeding  with  this  rule  making  at 
this  time,  there  may  be  practical  reasons 
for  considering  a  delay  in  implementing 
new  calculation  procedures,  if  adopted, 
until  consideration  of  other  possible 
changes  to  interrelated  technical 
assignment  criteria  is  concluded.  Rather 
than  implementing  various  changes  to 
the  technical  assignment  criteria  in  a 
"piece  meal"  fashion,  there  may  be 
merit  in  considering  implementing 
simultaneously  all  the  interrelated 
changes  that  may  ultimately  be  adopted. 
This  approach  could  minimize 
administrative  burdens  for  the 
Commission,  as  well  as  uncertainties 
within  the  broadcast  industry. 

15.  It  is  not  the  Commission's 
intention  to  require  any  modifications  of 
existing  facilities  or  applications 
pending  at  the  time  any  changes 
proposed  are  implemented  as  a  result  of 
the  rule  changes  proposed  herein. 

Ex  Parte  InformatioD 

16.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 


§  1.1200  et  seq.  of  the  Commission's 
Rules.  47  CFR  1.1200  et  seq..  for  rules 
governing  permissible  ex  parte  contacts. 

Regulatory  Flexibility  Act  Initial 
Analysis 

17  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U  S.C.  605,  it  is 
certified  that  the  proposed  rule  will  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because,  the 
changes  proposed  relate  only  to 
interference  calculations  for  AM 
broadcast  station  assignments. 

Paperwork  Reduction  Act  Statement 

18.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  71  hours,  45  minutes  per 
response  to  302  hours,  30  minutes  per 
response,  with  an  average  of  100  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 


other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission.  Office  of 
the  Managing  Director,  Washington.  DC 
20554.  and  to  the  Office  of  Management 
and  Budget,  Office  of  I.nformation  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Comment  Information 

19.  Pursuant  to  appli  able  procedures 
set  forth  in  8  §  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  December  11. 
1988  and  reply  comments  on  or  before 
January  11, 1989.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Donna  R.  Searcy, 

Secretary. 

[PR  Doc.  8&-26982  Filed  11-21-88:  8:45  am] 
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Vol.  53,  No.  225 

Tuesday,  November  22,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  ar>d 
investigations,  committee  meetings,  ager>cy 
decisions  and  rulings,  delegations  of 
authority,  filir^g  of  petitions  and 
applications  and  agency  statements  of 
organization   and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Committee  on  Financial 
Services;  Public  Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463),  notice  is  hereby  given  of  a 
meeting  of  the  Special  Committee  on 
Financial  Services  of  the  Administrative 
Conference  of  the  United  States.  The 
Committee  has  scheduled  this  meeting 
to  develop  proposed  recommendations 
dealing  with  Bank  Failures  Risk 
Monitoring,  and  the  Market  for 
Corporate  Control,  based  upon  a  report 
by  Professors'  Jonathan  R.  Macey  of 
Cornell  University  Law  School  and 
Geoffrey  Miller  of  the  University  of 
Chicago  Law  School.  Copies  of  the 
Committee's  report  and  draft 
recommendation  may  be  obtained  from 
the  contact  person  named  in  this  notice. 

date:  Thursday,  December  8, 1988.  at 
9:00  a.m. 

location:  Administrative  Conference 
of  the  United  States.  2120  L  Street.  NW.. 
Suite  500,  Washington,  DC  20037. 

PUBUC  PARTICIPATION:  Committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
commit tpe  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT 

Brain  C.  Murphy,  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States.  2120  L  Street.  NW.. 


Suite  500.  Washington,  D.C.  20037. 

Telephone:  (202)  254-7020. 

Jeffrey  S.  Lubber* 

Research  Director. 

November  16. 1988. 

[FR  Doc.  88-27019  Filed  11-21-88;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  ttte 
Cheyenne  River  Indian  Reservation  in 
South  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336. 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Cheyenne 
River  Sioux  Reservation  in  South 
Dakota  has  been  materially  increased 
and  become  acute  because  of  severe 
and  prolonged  drought,  thereby  creating 
a  serious  shortage  of  feed  and  causing 
increased  economic  distress.  This 
reservation  is  designated  for  Indian  use 
and  is  utilized  by  members  of  the 
Cheyenne  River  Sioux  Tribe  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  tribe  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  hvestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  November  1, 1988,  and  shall  be 
made  available  through  May  15, 1989,  or 
such  other  date  as  may  be  stated  in  a 
notice  issued  by  the  USDA. 


Signed  at  Washington,  DC  on  November 
17, 1988. 
Milton  Hertz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 
(FR  Doc.  88-27013  FUed  11-21-88;  8:45  am) 

BIUJNQOOOC  3410-eS-ll 

Feed  Grain  Donations  for  the  Crow 
CreeIc  Indian  Reservation  In  South 
Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Crow  Creek 
Sioux  Reservation  in  South  Dakota  has 
been  materially  increased  and  become 
acute  because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Crow  Creek  Sioux 
Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs.  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
Tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  November  1. 1988,  and  shall  be 
made  available  through  May  15, 1989,  or 
such  other  date  as  may  be  stated  in  a 
notice  issued  by  the  USDA. 

Signed  at  Washington,  DC  on  November 
17. 1988. 
Milton  Hertz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 
(FR  Doc.  88-27012  Filed  11-21-88;  8:45  am] 

BILUNQ  COOC  3410-OS-M 


Soil  Conservation  Service 

Sulphur  Fork  Creek  Watershed,  TN; 
Finding  of  No  Significant  Impact 

AQENCY:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Sulphur  Fork  Creek  Watershed, 
Cheatham,  Montgomery.  Robertson,  and 
Sumner  Counties,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  S.  Lee,  State  Conservationist,  Soil 
Conservation  Service,  675  Estes 
Kefauver  FB-USCH,  Nashville,  TN 
37203,  telephone  615/736-5471. 
SUPPt^MENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Jerry  S.  Lee,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
accelerated  land  treatment  or  erosion 
control  and  water  quality  maintenance 
The  planned  works  of  improvement 
include  conservation  tillage  systems, 
field  stripcropping,  grassed  waterways 
and  outlets,  pasture  and  hayland 
planting,  and  critical  area  treatment. 
Federal  financial  assistance  will  be 
provided  to  accelerate  financial  and 
technical  assistance  for  land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Jerry  S.  Lee. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 


Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

)erry  S.  Lee, 

State  Conservationist. 

Date:  November  10, 1988. 
(FR  Doc.  88-26969  Filed  11-21-88:  8:45  am) 
BILUNG  COOE  3410-1»-M 


DEPARTMENT  OF  COMMERCE 

Export  Administration 

I  Docket  Nos.  8102-01,  8102-02] 

Actions  Affecting  Export  Privileges; 
Athol  Mayo  Harrison  Individually 
a/d/  b/a  Microelectronics  Research 
Institute 

Summary 

Pursuant  to  the  October  17. 1988 
recommended  Decision  and  Order  of  the 
Administrative  Law  Judge  (ALJ).  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  by  me.  Athol  Mayo 
Harrison  of  Al  Sunset  Hill,  Horak 
Avenue,  Camps  Bay  8001,  South  Africa 
and  P.O.  Box  7232.  Cape  Town  8012, 
South  Africa,  is  denied  for  a  period  of 
twenty  (20)  years  from  November  23, 
1983,  all  privileges  of  participating  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations  (15  CFR  Parts 
768-799). 

Order 

On  October  17, 1988  the  AL)  entered 
his  recommended  Decision  and  Order  in 
the  captioned  matter.  That  Decision  and 
Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  The  basis 
of  the  ALJ's  recommended  Decision  and 
Order  is  an  agreement  of  the  parties, 
which  the  ALJ  approved.  I  hereby  affirm 
that  approval  and  the  recommended 
Decision  and  Order  of  the  ALJ.  The  ALJ 
is  correct  in  his  construction  of  the 
agreement  as  applying  in  its  operative 
Language  only  to  Respondent  Harrison 
in  his  individual  capacity.  Although 
Harrison  admits  certain  facts  relating  to 
Repondent  Microelectronics  Research 
Institute,  his  agreement  with  respect  to 
denial  of  export  privilege  is  limited  to 
himself  Thus,  the  matter  remains  open 
with  respect  to  Microelectronics 
Research  Institute.  If  appropriate,  a 
default  order  may  be  issued  against  the 
Institute  in  due  time. 

This  constitutes  final  Agency  action 
as  to  Athol  Mayo  Harrison  (Docket 
Number  8102-01)  in  this  matter. 


Dated:  November  16. 1988. 

Paul  Freedenberg, 

Under  Secretary  for  Export  Administration. 

Appearance  for  Dr.  Harrison:  Dr.  Athol 
Mayo  Harrison  (pro  se),  Al  Sunset 
Hill,  Horak  Avenue,  Camps  Bay 
8001,  South  Africa,  and  P.O.  Box 
7232,  Cape  Town  8012,  South  Africa 

Appearance  for  Agency:  Anthony  K. 
Hicks,  Esq.,  Attorney-Advisor. 
Office  of  the  Chief  Counsel  for 
Export  Administration.  U.S. 
*        Department  of  Commerce,  Room  H- 
3329, 14th  &  Constitution  Avenue 
NW..  Washington.  DC  20230. 

Decision 

This  proceeding  against  Respondent 
Dr.  Athol  Mayo  Harrison,  individually 
and  doing  business  as  Microelectronics 
Research  Institute  ("MRl')."  began  with 
the  issuance  on  February  2, 1988  of  a 
Charging  Letter  by  the  Office  of  Export 
Enforcement  ("Agency"),  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  This  Letter  was  issued 
under  the  authority  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2401-2420)  (1982  and 
Supp.  Ill  1985))  ("Act")  and  under  the 
authority  of  the  Export  Administration 
Regulations  (codified  at  15  CFR  Parts 
368-399  (1988))  ("Regulations").' 

The  Charging  Letter  alleged  that, 
during  the  period  August  1982  through 
March  1983,  Respondent  Harrison,  as 
co-owner  and  managing  director  of 
Respondent  MRI,  ordered  a  U.S.-origin 
computer  and  related  peripherals  from  a 
U.S.  company,  and  paid  for  this 
equipment  after  its  delivery  to  MRl. 
Respondent  Harrison  made  this 
purchase,  the  Charging  Letter  staled,  at 
the  directicn  of  another  co-owner  of 
MRI.  who  was  a  parly  denied  all  U.S. 
export  privileges.  Such  action  by 
Respondent  Harrison  was  taken, 
accordi.Tg  to  the  Charging  Letter, 
without  the  notification  to  and  approval 
of  the  U.S.  Department  of  Commerce 
that  was  required  by  §  387.12  of  the 
Regulations  for  his  participation  in  a 
transaction  subject  to  the  Regulations 
that  benefited  a  person  denied  U.S. 
export  privileges.  The  Charging  Letter 
claimed  that  Respondent  Harrison  thus 
violated  §  387.12  of  the  Regulations.  The 
Charging  Letter  added  that  this 
computer  equipment  was  controlled 
under  the  Act  for  national  seciuity 
reasons. 

Prior  to  issuance  of  the  Charging 
Letter,  the  U.S.  export  privileges  of 


'  The  Regulations,  formerly  codifled  at  15  CFK 
Parts  368-399,  are  redesignated  as  15  CFR  Parts  768- 
799.  eftfective  October  1.  1988  (53  FR  37751. 
September  28. 1988). 
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Respondent  Harrison  and  Respondent 
MRI  had  been  temporarily  denied  by  an 
Order  issued  November  23. 1983  (48  FR 
54259  (1983)  {'Temporary  Denial 
Order").  The  Temporary  Denial  Order 
was  modiBed  three  times:  December  21, 

1983  (48  FR  57347  (1983)):  January  31. 

1984  (49  FR  4810  (1984));  and  October  30. 
1984  (49  FR  44229  (1984)).  None  of  these 
modifications  affected  the  denial  of  U.S. 
export  privileges  to  which  Respondents 
have  been  subjected. 

To  settle  the  proceeding  initiated  by 
the  Charging  Letter.  Respondent 
Harrison  and  the  Agency  have  entered 
into  a  Consent  Agreement  under 
§  388.17  of  the  Regulations.  In  the 
Consent  Agreement,  Respondent 
Harrison  "admits  that  the  facts  as  stated 
in  the  Charging  Letter  are  true"  (Consent 
Agreement  2).  Further  in  the  Consent 
Agreement,  the  Agency  and  Respondent 
Harrison  agree  on  the  imposition  against 
him  of  a  denial  of  U.S.  export  privileges 
for  20  years  starting  from  November  23, 
1983,  the  date  that  the  Temorary  Denial 
Order  began  denying  him  such 
privileges  (Consent  Agreement  3-4). 

The  undersigned  approves  the  terms 
of  the  Consent  Agreement.  These  terms 
are  implemented  by  the  Order  set  forth 
below.  Dating  Respondent  Harrison's 
20-year  denial  period  from  the 
November  1983  point  at  which  he 
became  subject  to  the  Temporary  Denial 
Order  gives  him  the  benefit  of  the  five 
years  that  his  U.S.  export  privileges 
have  already  been  denied.  The  results  it 
that  the  Order  set  forth  below  assesses 
Respondent  Harrison  with  a  15-year 
denial  period  prospectively,  which  is  an 
appropriate  sanction  for  tlie  violation  to 
which  he  has  admitted. 

Agency  Counsel  submitted  a  proposed 
order  that,  in  addition  to  implementing 
the  terms  of  the  Consent  A^eraent, 
also  would  vacate  the  Temporary  Denial 
Order,  as  modified  (paragraph  E  of  such 
proposed  order).  This  proposal  is 
declined.  The  Temporary  Denial  Order, 
as  modified,  was  issued  against 
Respondent  MRI  as  well  as  against 
Respondent  Harrison;  and  the  record 
lacks  sufficient  grounds  to  vacate  the 
Temporary  Denial  Order  as  to 
Respondent  MRI. 

Respondent  Harrison  claimed,  in  his 
May  18, 1988  Answer  to  the  Charging 
Letter  (paragraph  5).  the  Respondent 
MRI  ceased  to  exist  in  1984.  The 
Consent  Agreement  recited  (at  2)  that 
Respondent  Harrison  so  claims;  and,  in 
signing  the  Consent  Agreement, 
Respondent  Harrison  crossed  out  the 
phrase  typed  in  after  his  name  that  read 


"individually  and  doing  business  as 
Microelectronics  Research  Institute."  No 
evidence  was  submitted,  however,  to 
support  Respondent  Harrison's  claim 
that  Respondent  MRI  no  longer  exists. 
Nor  did  the  Agency  make  any  statement 
about  this  claim,  either  confirming  or 
contesting  it. 

According  to  the  Consent  Agreement 
(at  2),  in  1982-83  Respondent  MRI  was 
co-owned  by  a  party  who  had  been 
denied  all  U.S.  export  privileges,  and 
was  used  by  such  party  and  by 
Respondent  Harrison  as  a  vehicle  to 
violate  the  Regulations.  In  the  face  of 
that  record,  before  the  temporary  denial 
of  U.S.  export  privileges  to  Respondent 
MRI  is  vacated,  more  is  required  than 
Respondent  Harrison's  claim,  without 
support  by  evidence  or  the  Agency. 

Consequently,  pursuant  to  the 
authority  delegated  to  the  undersigned 
by  Part  388  of  the  Regulations,  it  is 
ordered  as  follows. 

Order 

I.  For  a  period  of  20  years  from 
November  23, 1983,  Respondent  Athol 
Mayo  Harrison.  Al  Sunset  Hill.  Horak 
Avenue,  Camps  Bay  8001,  South  Africa, 
and  P.O.  Box  7232.  Cape  Town  8012, 
South  Africa,  and  all  seccessors, 
assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
appUcation; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  Ucense  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 


Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Respondent  Harrison  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  export  trade  or  related 
services. 

rv.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  Harrison  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Respondent  Harrison's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Respondent  Harrison 
or  any  related  person,  or  whereby 
Respondent  Harrison  or  any  related 
person  may  obtain  any  benefit 
therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  Respondent 
Harrison  or  any  related  person  denied 
export  privileges,  or 

(b)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of.  forward, 
transport  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 


Federal  Reg^ter  /  Vol.  53,  No.  225  /  Tuesday.  November  22.  1968  /  NoUces 47241 


commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.  App.  2412(c)(1)).  That  disposition 
will  constitute  the  sole  basis  for  any 
entry  regarding  Respondent  Harrison  in 
the  Table  of  Denial  Orders,  until 
modified  (15  CFR  Part  388,  Supp.  No.  1 
(1988)). 

Thomas  W.  Hoya. 
Administrative  Law  Judge. 

Date:  October  17, 1988. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Adminisfration,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Ave. 
NW.,  Room  3898B,  Washington.  DC. 
20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
388.23(b),  50  FR  53134  (1985). 

[FR  Doc.  88-28938  Filed  11-21-88;  8:45am] 
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International  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held 
December  9, 1988  at  10:00  a.m.  in  Room 
3407  of  the  U.S.  Department  of 
Commerce.  Main  Commerce  Building, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC.  The  Committee 
provides  advice  about  ways  to  promote 
increased  exports  of  U.S.  textiles  and 
apparel. 

Agenda 

Review  of  export  data;  report  on 
conditions  in  the  export  market; 
European  Conmiunity  Internal  Market 
Program;  export  expansion  activities; 
and  other  business. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson  (202/377-4324). 

Date:  November  16, 1968. 
Ronald  I.  Levin, 

Acting  Deputy  Assistant  Secretary  for 

Textiles  and  Apparel. 

(FR  Doc.  88-26912  Filed  11-21-88;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Costa 
Rica 

November  17. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA).  ■ 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  November  25. 1988. 

Authority:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultiu-al  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Naomi,  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conmierce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Inasmuch  as  consultations  held 
November  2-4, 1988  between  the 
Governments  of  the  United  States  and 
Costa  Rica  have  not  resulted  in  a 
mutually  satisfactory  limit  for 
Categories  342/642,  the  United  States 
Government  has  decided  to  control 
imports  in  these  categories  for  the 
period  May  27, 1988  through  May  26, 
1989. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  342/642.  Should  such  a 
solution  be  reached  in  further 
consultations  with  the  Government  of 
Costa  Rica,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELA-nON:  Textile  and  Apparel 
Categories  with  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
on  December  16, 1987).  A  description  of 
the  textile  and  apparel  categories  in 
terms  of  HTS  numbers  is  available  in 
the  CORRELATION:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 


on  November  7, 1988).  Also  see  53  FR 
23304.  published  on  June  21. 1988. 
Ronald  L  L«vin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreement* 

November  17. 1988. 
Commissioner  of  Customs 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  amended  on  )uiy  31. 1966:  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit 
effective  on  November  25, 1988,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  342/642.  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  l>egan 
on  May  27, 1988  and  extends  through  May  26, 
1988,  in  excess  of  106,934  dozen. 

Textile  products  in  Categories  342/642 
which  have  l>een  exported  to  the  United 
States  prior  to  May  26, 1968  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  342/642 
which  have  l>een  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  K*f 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entiy  under  this 
directive. 

You  are  directed  to  charge  43.552  dozen  for 
Category  342  and  14.497  dozen  for  Category 
642  to  the  limit  established  in  this  directive 
for  Categories  342/642.  These  charges  are  for 
goods  imported  during  the  period  May  27, 
1988  through  August  31, 198a 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(fR  Doc.  88-26998  Filed  11-21-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 
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The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Signature  and  Tally  Record;  DD  Form 
1907;  OMB  Control  Number  0702-0027. 
Type  of  Request  Extension. 
A  verage  Burden  Hours/Minutes  per 
Response:  2  minutes. 
Frequency  of  Response:  On  Occasion. 
Number  of  Respondents:  48,000. 
Annual  Burden  Hours:  1,800. 
Annual  Responses:  48,000. 
Needs  and  Uses:  Signature  and  Tally 
Record  is  an  integral  part  of  the  Defense 
Transportation  System  to  provide 
continuous  accountability  and  custody 
of  classiHed  and  sensitive  material 
when  using  commercial  carriers.  Form 
records  the  shipment  transfer  from  one 
carrier  to  another  from  pickup  point  to 
delivery  to  the  consignee. 

Affected  Public:  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe 

Written  commetns  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison 

A  copy  of  the  infonnation  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison  WHS/DIOR,  1215 
lefferson  Davis  Highway,  Suite  1204, 
Arlington.  Virginia  22202-4302. 
telephone  (202)  748-^)933. 
L.M.  Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  17. 1988. 
[FR  Doc  88-27005  Filed  11-21-88;  8:45  ami 
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Department  of  the  Air  Force 

USAF  Scientiftc  Advisory  Board; 
Meeting 

November  17, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  7-8  December 
1988  from  8:00  AM  to  5:00  PM  at  the 
Aeronautical  Systems  Division.  Wright- 
Patterson  AFB.  Ohio  45433. 


The  purpose  of  this  meeting  is  to 
review  the  progress  that  has  been  made 
in  Air  Force  integrated  avionics 
programs  since  the  summer  study  that 
was  conducted  in  July  1988.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patay ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-27011  Filed  ll-21-«a;  8:45  amj 
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and  accordingly  will  be  dosed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Adviaory  Board  Secretariat  at  (202) 
697-4648. 
Patsy  |.  ComMT. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-28076  Filed  11-21-88;  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Meeting 

November  9. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aircraft 
Infi'astructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs  will 
meet  on  December  15-16, 1988.  from  8:00 
a.m.  to  5:00  p.m.,  at  the  Anser 
Corporation,  Washington  DC. 

liie  purpose  of  this  meeting  is  to 
prepare  a  briefing  on  the  study's 
findings  and  recommendations  to  the 
Assistant  Secretary  of  the  Air  Force  for 
Acquisition.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patay ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  86-28975  Filed  11-21-88;  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Meeting 

November  la  1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Science  and 
Technology  (S&T)  Roadmaps  Review 
will  meet  on  16  Dec  88  from  8:00  a.m.  to 
5:00  pjn.  at  the  Pentagon,  Washington. 
DC  20330-5430. 

The  purpose  of  this  meeting  is  to 
review  the  roadmaps  for  the  programs  in 
the  Air  Force  S&T  base.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof. 


Department  of  ttie  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  14-15  December 
1988. 

Time:  0900-1700  hours.  14  December 
1988: 0900-1200  hours.  15  December 
198a 

Place:  Crystol  City.  Alexandria.  VA. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Close  Combat 
Training  Strategy  for  the  1990's  will 
meet  to  review  the  final  outline  and 
complete  the  draft  report  These 
meetings  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  895-3039/7046. 
Sally  A.  Wimar, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-27031  Filed  11-21-88;  8:45  am) 

■HXHM  COOC  ST1*^a-ll 


Department  Of  ttw  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conmiittee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Countermine 
Capabilities  for  Amphibious  Operations 
will  meet  on  December  8-7, 198a  The 
meeting  will  be  held  at  the  Mine 
Warfare  Command.  Charleston,  SC.  The 
meeting  will  commence  at  &30  a.m.  and 
terminate  at  4:30  pjn.  on  December  6; 
and  commence  at  aSO  a.m.  and 
terminate  at  2:00  p.m  on  December  7, 
1988.  All  sessions  of  the  meeting  will  be 
closed  to  the  public 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 


related  to  an  assessment  of  the  mine/ 
countermine  threat  and  current 
capabihties  and  limitations,  and  an 
evaluation  of  the  technological 
approaches  to  detection,  neutralization, 
marking  and  reporting  problems.  The 
agenda  will  include  discussions  on  Navy 
special  warfare  and  mine  warfare 
programs.  These  briefings  and 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order.  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  LW. 
Snyder,  U.S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street. 
Arlington,  VA  22217-5000,  Telephone 
Number  (202)  696-4870. 

Date:  November  17, 1988. 
Sandra  M.  Kay, 

Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-26974  Filed  11-21-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Grants;  Advwtced  Coal  Research; 
Pittsburgh  Energy  Technology  Center 

agency:  Department  of  Energy. 
ACTION:  Notice  of  restricted  eligibility 
for  the  Program  Solicitation  No.  DE- 
PS22-89PC89998  for  Support  of 
advanced  coal  research  at  U.S.  colleges 
and  Universities. 

summary:  The  DOE  aimounces  that 
pursant  to  10  CFR  600.7(b)  (1)  it  intends 
to  conduct  a  competitive  Program 
Solicitation  to  award,  on  a  restricted 
eligibility  basis,  grants  to  U.S.  colleges, 
luiiversities.  and  university-affiliated 
research  institutions  in  suport  of 
advanced  coal  research.  The  grants  will 
be  awarded  to  a  limited  number  of 
proposals  selected  on  the  basis  of 
scientific  merit,  subject  to  the 
availability  of  funds. 

Text 

Since  the  inception  of  the  University 
Coal  Researchy  Program  in  FY-80  (by 
Congressional  direction),  it  has  been 
DOE'S  intent  to  maintain  and  upgrade 
educational,  training,  and  research 
capabilities  of  our  universities  and 
colleges  in  the  fields  of  science  and 


technology  related  to  coal.  The 
involvement  of  professors  and  students 
to  generate  fresh  research  ideas  and 
ensure  a  future  supply  of  coal  scientists 
and  engineers  is  a  key  purpose  of  this 
program.  To  assure  continued 
achievement  of  these  goals,  U.S. 
colleges,  universities,  and  university- 
affiliated  research  institutions  may 
submit  applications  in  response  to  this 
annual  solicitation,  provided  the 
following  criteria  are  met:  (1)  The 
Principal  Investigator  listed  on  the 
apphcation  is  a  teaching  professor  at  the 
submitting  university,  (2)  at  least  one 
student  registered  at  the  university  is  to 
receive  compensation  for  work 
performed  in  the  conduct  of  research 
proposed  in  the  application,  and  (3) 
proposals  fi-om  the  university-a^iliated 
research  institutions  are  submitted 
through  the  college  of  imiversity  with 
which  they  are  affihated.  As  long  as 
these  conditions  are  met,  other 
participatns,  Co-Principal.  Investigators, 
or  research  staff  who  do  not  hold 
teaching  or  student  positions  may  be 
included  as  part  of  the  research  team. 
All  applications  must  relate  to  coal 
research  in  one  of  the  following  seven 
technical  categories: 

(1)  Coal  Science:  Fundamental 
research  on  the  structure, 
characteristics,  and  reactivity  of  coal 
and  coal-dervied  materials;  nature  of  the 
oxgen-,  nitrogen-,  and  sulfur-bonding  in 
coal;  geochemical  and  geophysical 
properties  of  coal;  techniques  and 
instrumentation  applicable  to  the 
analysis  of  coal,  coal  mineral  matter, 
and  coal-derived  materials. 

(2)  Coal  Surface  Science:  Research  on 
surface  properties  of  coal  and  mineral 
matter  pertinent  to  weathering, 
preparation  (i.e.,  cleaning,  surface 
enhanced  beneficiation  dewatering,  and 
pelletizing),  conversion,  utilization,  and 
the  reheology  of  coal-oil/coal-water 
slurries. 

(3)  Reaction  Chemistry:  Fundamental 
research  directed  toward  an 
understanding  of  organic  and  inorganic 
chemistry  of  coal  with  respect  to 
catalyzed  and  uncatalyzed  conversion 
and  utilization;  chemical  coal  cleaning; 
biochemical  coal  gasification, 
lequefaction,  and  desulfurization;  novel 
reactions  for  depolymerizing  coal; 
chemcial  reactions  in  supercritical 
fluids;  and  fuel  cell  chemistry. 

(4)  Advanced  Process  Concepts: 
Research  on  concepts  of  improved  coal 
conversion  and  utilization  processes 
through  novel  chemistry,  engineering, 
reactors,  or  components. 

(5)  Engineering  Fundamentals  and 
Thermodynamics:  Research  on  the 
effect  of  temperature  and/or  pressure  on 
transport  phenomena  with 


thermodynamic  and  transport  properties 
pertinent  to  coal  conversion  and 
utilization;  and  supercritical  phase 
behavior. 

(6)  Environmental  Science:  Research 
on  the  formation,  control,  and 
elimination  of  pollutants  arising  fi-om 
coal  conversion  and  utilization 
reactions. 

(7)  High  Temperature  Phenomena 
Investigation  of  the  physical  and 
chemical  phenomena  at  high 
temperatures  associated  with 
combustion  and  gasification  of  coal  and 
with  electromagnetic  generation  of 
power;  vaporization  of  alkalis  and  ash 
fusion  in  goal  conversion  and  utilization 
processes;  and  high  temperature 
separation  techniques. 

Awards 

DOE  anticipates  awarding  grants  for 
each  project  subject  to  the  availability 
of  funds.  Approximately  $5.4  million  is 
available  for  the  program  solicitation, 
which  should  provide  support  for  about  ^ 
30  proposals.  Solicitation  shall  be 
available  on  or  about  11/28/88. 
FOR  RTTURE  INFORMATION  CONTACT:  U.S. 
Department  of  Energy  Pittsburgh  Energy 
Technology  Center,  Acquisition  and 
Assistance  Division,  P.O.  Box  10940,  MS 
921-165,  Pittsburgh.  PA  15236,  Attn: 
Dona  G.  Sheehan. 
Sun  W.  Chun, 
Director. 
[FR  Doc.  86-26951  Filed  11-21-68;  8:45  amj 
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Financial  Assistance  Award;  Intent  to 
Award  Grant;  Ministry  of  Energy  and 
infrastructure  of  Israel 

agency:  Department  of  Energy. 
action:  Annoimcement  of 
noncompetitive  financial  assistance 
(grant)  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2),  it  intends  to  make  a 
noncompetitive  financial  assistance 
(grant)  award  to  the  Ministry  of  Energy 
and  Infrastructure  of  Israel  for  research 
to  be  conducted  at  the  Israel  Institute  of 
Technology. 

Scope:  "This  grant  to  the  Ministry  of 
Energy  and  Infrastructure  of  Israel 
(MOEI)  is  to  conduct  a  twenty-four  (24) 
month  research  effort  entided: 
"Combustion  of  Pulverized  Coal  in 
Countei^Current  Flow"  at  the  Israel 
Institute  of  Technology  (IIT). 

The  scope  of  this  research  project 
involves  an  experimental  and 
theoretical  investigation  of 
heterogeneous  combustion  of  pulverized 


47244 


Federal  RegUter  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Notices 


Federal  Regtoter  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Notices 47245 


coal  in  a  new  coimter-currenf  combustor 
operating  in  coordination  with  an 
experimental  fumance  developed  by  DT. 
The  objectives  of  the  research  are  to 
develop  experimental  data  for  the  study 
of  heterogeneous  combustion  in 
practical  systems;  to  develop  a 
mathematical  model  to  allow  the  user  to 
optimize  the  design  and  the  operating 
conditions  of  a  counter-current 
combustor  and  to  develop  two  (2) 
prototypes  of  the  combustor  for  different 
fuel  ronsumption  and  different  kinds  of 
coal. 

Authority  for  this  noncompetitive 
award  ts  10  CFR  600.7(b)(2)(E) 
implementing  an  Annex  XII  to  the 
Memorandiun  of  Understanding  (MOU) 
between  the  United  States  and  Isreal. 
which  was  executed  on  September  29. 
1988. 

The  term  of  this  grant  shall  be  from 
approximately  November  30, 1988. 
through  November  29, 1990,  with  an 
estimated  value  of  $90,000.00. 
FOR  FURTHER  INFORMATION  CONTACT 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-165,  Pittsburgh,  PA  15236.  Attn: 
Keith  R.  Miles. 

Issued  on  November  4, 1986 
Sun  W.  Chun. 

Director.  Pittsburgh  Energy  Technology 
Center. 
[FR  Doc.  88-26945  Filed  11-21-88;  8:45  amj 

WUJNQ  CODE  e450-01-M 


Advisory  Committee  on  Nuclear 
Facility  Safety,  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  and  time:  Tuesday,  December  13, 
1988  9:30  a.m.  to  12:00  noon. 

Place:  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  8E  089, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 

Contact-  Wallace  R.  Komack. 
Executive  Director.  ACNFS.  S-2, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  Telephone:  202/ 
586-1770. 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defmed  in 
section  11  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2014). 

Tentative  Agenda:  December  13. 1988. 


9:30-11:30:  Review  Committee 

Documents  and  Consider  their 

Adoption 
ll:30-Noon:  Public  Comment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  Komack  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 
190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC.  on  November 
16,  1988. 
).  Robert  Franklin. 

Deputy  Advisory  Committee  Management 
Officer 

(FR  Doc.  88-26948  Filed  11-21-88;  8:45  am] 
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Assistant  Secretary  for  Intemational 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
EURATOM;  Republic  of  Indonesia 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Indonesia  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  transfer  of  fuel 
elements  containing  33,000  grams  of 
uranium  enriched  to  19.95  percent  in  the 
isotope  uranium-235  from  the  Federal 
Republic  of  Germany  to  the  Government 
of  Indonesia,  for  the  fabrication  of  fuel 
elements  for  the  IANUS-30  MPR 


Reactor.  Retransfer  dociunent  RTD/ 
IE(EU)-5  has  been  assigned  to  this 
transfer. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  November  16, 1988. 
G«orge  |.  Bradley,  Jr.. 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

(FR  Doc.  88-26947  Filed  11-21-88;  8:45  am] 

nUJNO  COOE  MSO-OI-M 


Proposed  Subsequent  Arrangement; 
EURATOM;  Republic  of  Indonesia 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Goverrunent  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Commimity 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Indonesia  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  anaiit$ement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  transfer  of  3,500 
grams  of  uraniiun  enriched  to  19.95 
percent  in  the  isotope  uranium-235  from 
the  Federal  RepuWic  of  Germany  to  the 
Government  of  Indonesia,  for  the 
fabrication  of  fuel  elements  for  the 
JANUS-30  MPR  reactor.  Retransfer 
document  RTD/IE(EU)-6  has  been 
assigned  to  this  transfer. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
seciuity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy 


Date:  November  16, 1988. 
George  |.  Bradley,  Jr., 

Principal  Deputy  Assistant  Secretary  for 

Intemational  Affairs  and  Energy 

Emergencies. 

[FR  Doc.  88-28948  Filed  11-21-88:  8:45  am] 
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Proposed  Subsequent  Arrangement; 
EURATOM;  University  of  Municti 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangment" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  sale  of  100 
milligrams  of  uranium  oxide  enriched  to 
99.9%  in  the  isotope  U-235.  This  material 
will  be  used  by  the  University  of  Munich 
for  isotope  dilution  analyses  during  a 
course  on  the  geochronology  of  rock 
samples. 

Contract  Number  S-^U-945  has  been 
assigned  to  this  transaction. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as-amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date:  November  16, 1988. 
George  |.  Bradley,  Jr., 

Principal  Deputy  Assistant  Secretary  for 
Intemational  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  88-26949  Filed  11-21-88;  8:45  am] 
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Proposed  Subsequent  Arrangement; 
Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
imder  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
return  of  30  kilograms  of  irradiated  fuel 


of  U.S.  origin  from  the  JMTR  and  JRR 
reactors  in  Japan  for  reprocessing  and 
storage  at  Department  of  Energy 
facilities.  The  retiun  of  highly  enriched 
uranium  (HEU)  is  consistent  will  U.S. 
nonproliferation  pohcy  in  that  it  serves 
to  reduce  the  amount  of  HEU  abroad. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  wil' 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  November  16, 1988. 
Geocga  |.  Bradley,  Jr.. 
Principal  Deputy  Assistant  Secretary  for 
Intemational  Affairs  and  Energy 
Emergencies. 
[FR  Doc  88-26853  Filed  11-17-88;  3:20  pm] 
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Economic  Regulatory  Administration 

[ERA  Docket  No.  88-54-NG] 

Brymore  Gas  Marketing,  inc^*  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  gives  notice  that  it  has  issued 
an  order  granting  Brymore  Gas 
Marketing,  Inc.  (BGMI).  blanket 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  88-54-NG  authorizes  BGMI 
to  import  up  to  200  Bcf  of  Canadian 
natural  gas  over  a  two-year  term 
beginning  on  the  date  of  first  deUvery. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room.  3F- 
056.  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  November 
14,1988. 

Constanca  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Adminiatration. 
[FR  Doc.  88-26050  Filed  11-21-68;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ES8S-5-000,  et  al.] 

Consumer  Power  Co^  et  al^  Electric 
Rate,  Small  Power  Production,  artd 
Interlocking  Directorate  FWngs 

November  10, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consumer  Power  Company 

[Docket  No.  ES89-5-000] 

Take  notice  that  on  November  4, 1988, 
Constmier  Power  Company  filed  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  and  sell,  and  guarantee  up  to 
$800,000,000  in  secured  and/or 
unsecured  short-term  debt  includirig  but 
not  limited  to,  notes,  drafts,  debentures 
and  commercial  paper.  The  issuance, 
sale  or  guarantee  of  the  seciu-ed  and/or 
unsecured  short-term  debt  would  be 
from  time  to  time,  during  the  period 
January  2. 1989  through  December  31. 
1989,  with  maturities  of  364  days  or  less. 

Comment  date:  December  2, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Morgantown  Energy  Associates 

[Docket  No.  QF89-25-000] 

On  October  26, 1968,  Morgantown 
Energy  Associates  (Applicant)  of  256 
Russell  Avenue,  Post  Office  Drawer  40, 
New  Martinsville,  West  Virginia  28155 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located 
adjacent  to  the  West  Virginia  University 
Campus  in  Morgantown.  West  Virginia. 
The  faciUty  will  consist  of  two 
circulating  fluidized  bed  boilers  and  a 
steam  turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  heating,  cooling,  sterilization  ,  and 
coolcing  at  the  West  Virginia  University 
Campus.  The  net  electric  power 
production  capacity  of  the  focility  will 
be  58  MW.  The  primary  source  of  energy 
will  be  bituminous  waste  coal.  The 
installation  of  the  facility  is  scheduled  to 
commence  on  June  1, 1969. 

Applicant  is  a  West  Virginia  general 
partnership  consisting  of  three  general 
partners:  MidAtlantic  Energy  Co. 
(MidAtlantic),  Hickory  Power 
Corporation  (HPC),  a  wholly-owned 
subsidiary  of  Bechtal  Development 
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Company  fBDCl,  and  Dominion  Cogen 
WV,  Inc.  (DCW),  which  is  a  wholly- 
owned  subsidiary  of  Dominion  Energy, 
Inc.  (DEI).  MidAtlantic.  and  HPC  are  not 
electric  utility,  electric  utility  holding 
companies  or  any  combination  thereof, 
however,  DEI  is  a  wholly-owned 
subsidiary  of  Dominion  Resources.  Inc. 
Which  is  an  electric  utility  holding 
Company.  Each  partners  equity 
investment,  share  in  partnership  profits, 
losses,  cash  distribution  and  tax 
benefits  will  be  in  the  following 
proportion.  DEI  (50%).  MidAtlantic  (SS"^) 
and  BDC  (15%). 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  the  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Hling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-26918  Filed  11-21-88;  8:45  am) 
BILUNO  CODE  S717-01-M 

[Docket  No.  QF8»-4(MK)0] 

Rosemount  Cogeneration  Joint 
Venture;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

November  17, 1988. 

On  November  7, 1988.  Rosemount 
Cogeneration  Joint  Venture  (Applicant), 
c/o  Oxbow  Power  Corporation,  333  Elm 
Street.  Dedham,  Massachusets  02026, 
submitted  for  filing  an  application  for 
certifiction  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Rosemount, 
Minnesota.  The  facility  will  consist  of 


one  cumbustion  turbine  generator,  one 
supplementary  fired  heat  recovery 
steam  generator,  one  extraction/ 
condensing  steam  turbine  generator  and 
associated  equipment.  Extraction  steam 
will  be  used  in  the  production  of  carbon 
dioxide.  The  maximum  net  electric 
power  production  capacity  of  the  facility 
will  be  58.9  NW.  Construction  of  the 
facility  is  expected  to  begin  on  or  about 
July  1, 1989. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Engergy 
Regulatory  Commission,  825  North 
Capitol  Street,  NW.,  Washington  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  88-26919  Filed  11-21-88;  8:45  am) 

WLUNG  CODE  <717-01-M 


Federal  Energy  Regulatory 
Commission 

[Protect  No.  10453-000  Colorado] 

Hydroelectric  Development,  Inc.; 
Availability  of  Environmental 
Assessment 

November  16, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  Ucense  for  the 
Granby  Hydroelectric  Project  and  has 
prepared  an  environmental  assessment 
(EA)  for  the  proposed  project.  In  the  EA. 
the  Commission's  staff  analyzes  the 
potential  environmental  impacts  of  the 
proposed  project  and  concludes  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  enviroimient. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 


Room  1000,  of  the  Commission's  offices 

at  825  North  Capitol  Street  NE., 

Washington,  DC  20426. 

Loia  D.  Caahell, 

Secretary. 

[FR  Doc.  88-26920  Filed  11-21-88;  8:45  amj 

MLUNO  CODE  •717-01-M 


Hydroelectric  Application  Hied  With 
tf)«  Commission 

November  17, 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment  of 
License. 

b.  Project  No:  2600-013. 

c.  Date  Filed:  September  27. 1988. 

d.  Applicant:  Bangor-Pacific  Hydro 
Associates. 

e.  Name  of  Project-  West  Enfield. 

f.  Location:  Penobscot  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Fred  Ayer. 
Bangor-Pacific  Hydro  Associates,  P.O. 
Box  932.  Bangor,  ME  04401. 

i.  FERC  Contact:  Mr.  John  P.  Warner. 
(202)  376-9045. 

j.  Comment  Date:  December  15, 1988. 

k.  Description  of  Project:  Bangor- 
Pacific  Hydro  Associates  (licensee) 
proposes  to  amend  the  license  for  the 
West  Enfield  Project  (FERC  No.  2600).  to 
modify  the  required  mitigation  for 
project  impacts  to  fish  resources. 

The  licensee  proposes  the  following: 

(A)  Articles  43  and  44  be  deleted. 

(B)  Four  new  Articles  be  added  to  the 
license  generally  as  follows: 

(1)  Licensee  shall,  within  one  year 
from  the  date  of  this  order,  submit  a 
plan  to  convert  the  existing  smolt 
release  ponds  at  the  West  Enfield 
Project  to  smolt  rearing  ponds.  The 
ponds  shall  have  a  capacity  for  rearing 
no  less  than  50,000  salmon  fry  and  shall 
be  designed  in  consultation  with  U.S. 
Fish  and  Wildlife  Service  (FWS),  Maine 
Atlantic  Sea  Run  Salmon  Commission 
(ASRSC),  Penobscot  Indian  Nation 
(PIN),  and  Maine  Department  Marine 
Resources  (DMR).  At  such  time  as  the 
restoration  goal  for  Atlantic  salmon  has 
been  reached  (8,000  adult  salmon), 
Licensee  shall  commence  maintaining 
and  operating  the  ponds  for  the  purpose 
of  rearing  and  releasing  such  fry  and 
juvenile  salmon  as  shall  be  provided 
from  time-to-time  by  the  state  and 
federal  fishery  agencies. 

(2)  The  Licensee  shall  arrange  for  and 
stock  each  year  no  less  than  50,000 
salmon  fry  at  such  places  in  the 


Penobscot  River  system  as  are  mutually 
agreed  upon  from  time-to-time  by  the 
fishery  agencies  and  the  PIN. 

(3)  The  License  shall,  within  six 
months  from  the  date  of  this  order, 
cause  the  owners  and/or  Licensee  of  the 
Howland  Dam  (FERC  No.  2721)  on  the 
Piscataquis  River,  and  the  Orono  (FERC 
No.  2710).  Stillwater  (FERC  No.  2712), 
and  Milford  (FERC  No.  2534)  dams  in 
the  Penobscot  River  system  to  file  for 
Commission  approval,  plans  to  modify 
operations  at  those  dams  for  the 
purpose  of  facilitating  the  downstream 
passage  of  salmon  and  alewives.  Those 
plans  shall  be  prepared  in  consultation 
with  ASRSC.  USFWS.  Maine 
Department  of  Environmental 
Protection.  PIN,  and  DMR. 

(4)  Licensee  shall  within  six  months  of 
the  date  of  this  order  acquire  the 
Columbia  Falls  Dam  on  the  Pleasant 
River  and  transfer  title  to  the  State  of 
Maine. 

1.  Purpose  of  Project:  The  amendment 
would  provide  for  alternative  mitigation 
for  the  impacts  of  the  West  Enfield 
Project  on  anadromous  fish  required  by 
the  hcense. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  ""COMPETING 
APPUCATIONS,"  ""PROTEST"  or 
'"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  apphcation  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to:  The  Director,  Office  of 


Hydropower  Licensing,  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission,  Room  204RB,  at 
the  above  address.  A  copy  of  any  notice 
of  intent,  competing  application,  or 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Lois  0.  Cashall, 
Secretary. 
(FR  Doc.  88-26921  Filed  11-21-88;  8:45  am] 

BILUNG  CODE  6717-01-11 


[Docket  Nos.  CP89-147-000,  et  aL] 

Northwest  Pipeline  Corp.  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-147-000J 
November  10, 1988. 

Take  notice  that  on  November  8, 1988, 
Northwest  Pipeline  corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108.  filed  in  docket  No. 
CP89-147-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  for  authorization  to 
provide  a  transportation  service  for 
Mallon  Oil  Company  (Mallon).  a 
producer  of  natural  gas,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Nortwest  states  that  pursuant  to  an 
agreement  dated  August  1, 1988,  as 
amended  August  1, 1988,  October  14, 
1988,  and  October  21, 1988,  it  proposes 
to  transport  up  to  20  billion  Btu  of 
natiu'al  gas  per  day  for  Mallon. 
Northwest  proposes  to  transport  the  gas 
from  the  Bayless  Purchase  Meter  #1  in 
Rio  Arriba  County,  New  Mexico  to  the 
Ignacio  Plant  delivery  point  located  in 
La  Plata  County.  Colorado  and  to  the 
existing  interconnects  with  el  Paso 
Natural  Gas  Company  at  La  Jara  in  Rio 


Arriba  County.  New  Mexico  and  at 
Ignacio  in  La  Plata  County,  Colorado. 

Northwest  also  states  that  no 
construction  of  new  facilities  would  be 
required  to  provide  this  service. 
Northwest  further  states  that  the 
maximum  day,  average  day.  and  annual 
transportation  volumes  would  be 
approximately  20  billion  Btu,  2.5  billion, 
and  900  billion  Btu,  respectively. 
Northwest  indicates  that  it  would  charge 
the  rates  and  abide  by  the  terms  and 
conditions  provided  in  its  Rate  Schedule 

rr-i. 

Northwest  advises  that  service  under 
§  284.223(a)  of  the  Commission's 
Regulations  commenced  on  September 
1, 1988,  as  reported  in  Docket  No.  ST89- 
531-000. 

Comment  date:  December  27, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 

[Docket  No.  CP89-99-000] 
November  14, 1988. 

Take  notice  that  on  October  28, 1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas,  77251-1642,  filed  in  Docket  No. 
CP89-99-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regidations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Citizens  Gas  Supply  Corporation 
(Citizens  or  Shipper),  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natiu-al  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  indicates  that  it  proposes 
to  transport  up  to  100,000  dt.  per  day,  on 
an  interruptible  basis,  on  behalf  of 
Citizens  pursuant  to  a  Transportation 
Agreement  dated  August  26, 1988 
between  Panhandle  and  Citizens 
(Transportation  Agreement).  The 
Transporation  Agreement  provides  for 
Panhandle  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system 
in  Texas,  Oklahoma.  Kansas.  Colorado, 
Wyoming,  and  Illinois.  Panhandle  also 
indicates  it  will  then  transport  and 
redeliver  subject  gas,  less  fuel  used  and 
unaccounted  for  line  loss  to  Michigan 
Consolidated  Gas  Company  (MichCon) 
in  Wayne  County,  Michigan. 

Panhandle  estimates  that  the  daily 
and  armual  quantities  would  be  100,000 
dt.  and  36,500,00  dt  respectively. 
Panhandle  further  indicates  it 
commenced  this  service  September  1, 
1988,  as  reported  in  Docket  No.  ST88- 
5671. 
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Comment  date:  December  29, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-132-0001 
November  14. 1988. 

Take  notice  that  on  November  4, 1988. 
Tennessee  Gas  Pipeline  Company. 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP89- 
132-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  revise  points  of  delivery 
to  Columbia  Gas  Transmission 
Company  (Columbia)  under  Tennessee's 
Rate  Schedule  T-20  and  to  provide  for 
the  delivery  of  certain  natural  gas 
supplies  to  an  existing  point  of 
interconnection  with  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
near  Egan.  Louisiana,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  on  September  1. 1982.  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  delete  the 
existing  points  of  delivery  to  Columbia 
in  Tennessee's  Northern  Rate  Zone  and 
to  provide  for  deliveries  of  Columbia's 
share  of  the  Stratton-Agua  Dulce 
production  to  an  existing  point  of 
intercormection  with  Columbia  Gulf 
near  Eagan,  Louisiana.  Tennessee  states 
that  under  authorization  granted  in 
Docket  No.  G-962  and  pursuant  to  its 
Rate  Schedule  T-20  included  in  its  FERC 
Gas  Tariff.  Volume  No.  2.  Tennessee 
provides  a  firm  transportation  service 
for  Columbia  from  the  Stratton-Agua 
Dulce  Field,  Nueces  County.  Texas,  to 
existing  points  of  delivery  to  Columbia 
in  Tennessee's  Northern  Rate  Zone 
(Sales  Zone  4).  Tennessee  fiulher  states 
that  no  additional  facilities  would  be 
required  to  effect  the  proposed  change. 
Tennessee  advises  that  the  proposed 
rearrangement  of  service  was  previously 
applied  for  in  Docket  No.  CP84-441-003, 
except  the  effective  date  requested 
herein  is  February  1. 1989. 

Comment  date:  December  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-131-0001 
November  14. 1988. 

Take  notice  that  on  November  4. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP89-131-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
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Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Continental  Natural  Gas,  Inc. 
(Continental),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-582-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commisson  and  open  to  public 
inspection. 

Natural  would  perform  the  proposed 
interruptible  transportation  service  for 
Continental,  a  marketer  of  natural  gas, 
pursuant  to  an  interruptible 
transportation  service  agreement  dated 
June  15. 1988  (#IGP-1220).  The  term  of 
the  transportation  agreement  is  from  the 
date  of  the  contract  and  shall  continue 
for  a  primary  term  ending  June  30. 1992, 
and  shall  continue  month  to  month 
thereafter  unless  cancelled  by  five  days' 
prior  notice  by  either  party.  Natual 
proposes  to  transport  on  a  peak  day  up 
to  50.000  MMBtu  per  day;  on  an  average 
day  up  to  15.000  MMBtu;  and  on  an 
annual  basis  5.475.000  MMBtu  of  natural 
gas  for  Coontinental.  Natural  further 
states  that  consistent  with  its  Rate 
Schedule  ITS.  Continental  may  request 
and  Natural  may  agree  to  accept 
additional  quantities  as  overrun  gas. 
Natural  proposes  to  receive  the  subject 
gas  at  the  Transok/Bryan  receipt  point 
in  Brj-an  County.  Oklahoma  for 
redelivery  to  the  HPL/Lamar  delivery 
point  in  Lamar  County.  Texas.  The  gas 
will  be  consumed  by  various  interstate 
and  intrastate  pipelines  and  local 
distribution  companies  and  industrial 
end  users  in  Texas  and  Oklahoma. 
Natural  avers  that  no  new  facilities  are 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Natural  commenced  such 
self-implementing  service  on  September 
4, 1988.  as  reported  in  Docket  No.  ST89- 
548-000. 

Comment  date:  December  29. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-130-0001 
November  15, 1988. 

Take  notice  that  on  November  4. 1988. 
Tennessee  Gas  Pipeline  Company 
(Applicant).  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP8ft- 
130-000  a  request  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 


authorization  to  provide  a 
transportation  service  for  CNG  Trading 
Company,  a  marketer,  under  Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000  on  June  18. 1987.  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes,  pursuant  to  a 
transportation  agreement  dated 
September  29. 1988,  as  amended 
September  30, 1988,  to  transport  natural 
gas  for  CNG  Trading  Company  from 
points  of  receipt  located  in  offshore 
Louisiana  and  the  States  of  Louisiana, 
Texas,  and  Alabama.  It  is  stated  that 
points  of  deUvery  are  located  in 
Pennsylvania,  New  York,  and  West 
Virginia  for  the  ultimate  point  of 
delivery  in  the  State  of  Peiuisylvania. 
The  applicant  further  states  that  the 
maximum  daily  and  average  daily 
quantities  are  150,000  dekatherms  (dt) 
and  the  armual  quantity  would  be 
54,570.000  dt.  Tennessee  states  that 
service  under  5  284.223(a)  commenced 
October  6. 1988,  as  reported  in  Docket 
No.  ST89-404  filed  October  28, 1988. 

Comment  date:  December  29, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
6.  Tennessee  Gas  IHpeline  Company 

[Docket  No.  CP89-94-000] 
November  15. 1988. 

Take  notice  that  on  October  28. 1988. 
Tennessee  Gas  Pipehne  Company, 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
94-000  a  request  pursuant  to  55  157.205 
and  284-223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  a 
transportation  service  for  Texaco  Gas 
Marketing.  Inc.  (Texaco),  a  producer, 
under  Applicant's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Applicant  proposes,  pursuant  to  a 
transportation  agreement  dated 
September  26, 1988,  to  transport  natiu-al 
gas  for  Texaco  from  a  point  of  receipt 
located  in  offshore  Louisiana  and 
redelivered  to  an  interconnect  with  The 
Southern  Connecticut  Gas  Company 
located  in  Milford,  New  Haven  County, 
Connecticut.  Applicant  states  that  both 
the  maximum  daily  and  average  daily 
quantities  are  100,000  dekatherms  (dt) 
and  the  annual  quantity  would  be 
36.500.000  dt.  Applicant  states  further 
that  service  under  5  284.223(a) 


commenced  October  1. 1988,  as  reported 
in  Docket  No.  ST89-255  filed  October  20. 
1988. 

Comment  date:  December  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP8»-127-000) 
November  15. 1988. 

Take  notice  that  on  November  3, 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP8»-127-000,  a  request  pursuant  to 
5  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Texaco 
Producing  Inc.  (Texaco),  a  producer  of 
natural  gas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport,  on  an 
interruptible  basis,  up  to  100,000 
MMBtu/day  plus  overrun  volumes  for 
Texaco.  Natural  states  that  the  receipt 
and  delivery  points  are  located  in 
Louisiana.  Natural  states  further  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

Natural  states  that  the  estimated  daily 
and  annual  quantities  would  be  50,000 
MMBhi  and  18.250.000  MMBtii 
respectively,  and  that  service  under 
5  284.223(a)  commenced  September  4, 
1988.  as  reported  in  Docket  No.  ST89- 
516. 

Comment  date:  December  29. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28923  Filed  11-21-88;  8:45  am] 

BiLiiNQ  cooe  (rir-oi-M 

[Docket  Nos.  CP89-153-000,  et  aj.] 

Williams  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certfficate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-153-000] 
November  15. 1988. 

Take  notice  that  on  November  9. 1988, 
Williams  Natural  Gas  Company 
(WiUiams).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-153-000  a  request  pursuant  to 
55  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Central  Soya 
Company  Inc.  (Central),  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Central,  an  end  user,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
11, 1988.  Williams  explains  that  service 
commenced  September  1, 1988,  under 
5  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST8&-5884-000.  Williams  further 
explains  that  the  peak  day  quantity 
would  be  7.000  MMBtu.  the  average 
daily  quantity  would  be  3.000  MMBtu. 
and  that  the  annual  quantity  would  be 
2.555.000  MMBtu.  WiUiams  explains  that 
it  would  receive  natural  gas  for 
Central's  account  at  points  located  in 
Oklahoma  and  would  redeliver  the  gas 
for  Central's  account  at  points  in 
Kansas.  Missouri,  and  Oklahoma. 

Comment  date:  December  30. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-1 55-000] 
November  15. 1988. 

Take  notice  that  on  November  9. 1988, 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-155-000  a  request  pursuant  to 
55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Transtate  Gas 
Service  Company  (Transtate).  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Transtate,  a  marketer,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
25, 1988.  William  explains  that  service 
commenced  September  1, 1988,  under 
5  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-5883-000.  Williams  hulher 
explains  that  the  peak  day  quantity 
would  be  57,000  MMBtu,  the  average 
daily  quantity  would  be  50,000  MMBtu, 
and  that  the  annual  quantity  would  be 
20.805.000  MMBtu.  Williams  explains 
that  it  would  receive  natural  gas  for 
Transtate's  account  at  points  located  in 
Oklahoma,  Kansas,  and  Texas  and 
would  redeliver  the  gas  for  Transtate's 
account  at  points  in  Kansas,  Texas,  and 
Oklahoma. 

Comment  date:  December  30. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-143-000] 

November  15.  1988. 

Take  notice  that  on  November  8, 1988, 
Tennessee  Gas  Pipeline  Company 
(Teimessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
143-000  a  request  pursuant  to  5  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act,  for  authorization  to 
provide  transportation  on  behalf  of 
Diamond  Shamrock  Offshore  Partners 
Limited  Petrtnership  (Diamond 
Shamrock),  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  10,500  dekatherm  (dt) 
of  natural  gas  per  day  for  Diamond 
Shamrock,  a  producer,  from  receipt 
points  located  in  offshore  Louisiana  to 
an  interconnection  with  Texas  Gas 
Transmission  Corporation  located  in 
Egan  0,  Acadia  Parish,  Louisiana. 
Tennessee  anticipates  transporting  an 
annual  volume  of  3,832,500  dt 

Tennessee  states  that  the 
transportation  of  natural  gas  for 
Diamond  Shamrock  commenced 
October  1, 1988,  as  reported  in  Docket 
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No.  ST89-455-000.  for  a  120-day  period 
pursuant  to  9  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Tennessee 
in  Docket  No.  CP87-115-000. 

Comment  date:  December  30. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-119-0001 
November  15. 1988. 

Take  notice  that  on  November  1. 1988. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP89-119-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  to  provide 
transportation  service  on  behalf  of  Kerr- 
McGee  Corporation  (Keer-McGee). 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP8&-328-O0a 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  53,985  dekatherms  (dt] 
of  natmal  gas  per  day  for  Kerr-McGee,  a 
producer.  It  is  stated  that  Transco  will 
receive  the  gas  in  Ship  Shoal  Block  28, 
Offshore  Louisiana,  or  under  its  flexible 
receipt  authority,  receive  the  gas  at 
various  receipt  points  in  offshore 
Louisiana  and  offshore  Texas,  and  then 
redeliver  the  gas  in  Clinton  County, 
Pennsylvania.  Transco  anticipates 
transporting  365.000  dt  annually. 

Transco  states  that  the  transportation 
of  natural  gas  for  Kerr-McGee 
commenced  September  2, 1988,  as 
reported  in  Docket  No.  ST89-0080,  for  a 
120-day  period  pursuant  to  S  284.223(a) 
of  the  Commission's  Regulations  and  the 
blanket  certificate  issued  to  Transco  in 
Docket  No.  CP88-328-000. 

Comment  date:  December  30, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP87-*-006l 
November  15, 198a 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  November  10, 1988  tendered 
for  filing  as  part  or  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 

Substitute  Original  Sheet  No.  359A 
Substitute  Original  Sheet  No.  693A 
Texas  Eastern  states  it  is  filing  these 
tariff  sheets  in  compliance  with  the 


request  of  FERC  Staff,  to  clarify  that 
Texas  Eastern  will  not  receive  for 
transportation  a  quantity  of  natural  gas 
in  excess  of  the  Maximum  Daily 
Transportation  Quantity,  plus 
Applicable  Shriiikage.  on  a  daily  basis 
for  customers  under  Rate  Schedule  FTS- 
4,  as  authorized  in  the  Commission's 
July  27, 1988  order  in  Docket  No.  CP87- 
4-000.  The  above  listed  tariff  sheets 
replace  Original  Sheet  Nos.  359A  and 
693A  which  were  filed  on  November  4. 
1988  by  Texas  Eastern  in  Docket  No. 
CP87-4  as  a  part  of  proposed  Rate 
Schedule  FTS-4  which  represents  a  firm 
transportation  service  provided  by 
Texas  Eastern  consisting  of  receipt, 
transportation,  and  delivery  of  gas  for 
The  Brooklyn  Union  Gas  Compemy. 
Elizabethtown  Gas  Company,  Long 
Island  Lighting  Company.  New  Jersey 
Natiu^l  Gas  Company  and  Public 
Electric  and  Gas  Company. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  November  1, 
1988,  the  date  originally  requested  by 
Texas  Eastern  in  its  November  4. 1988 
filing. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Comment  date:  November  23. 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  E  at  the  end  of 
this  notice. 

6.  Southcoast  Transmission  Corporation 

[Docket  No.  CP89-eO-000] 
November  16, 1988. 

Take  notice  that  on  October  21, 1988.  » 
Southcoast  Transmission  Corporation. 
(Applicant),  333  South  Grand  Avenue, 
Suite  3535,  Los  Angeles,  California       ^ 
90071,  filed  in  Docket  No.  CP89-60-000 
an  application  pursuant  to  section  7(c) 
of  the  Natiu-al  Gas  Act  and  subpart  E  of 
The  FERC's  Regulations  for  an  optional 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  natiu-al  gas  pipeline 
system  to  transport  supplies  of  natural 
gas  from  western  Canada,  areas  in  the 
Rocky  Mountain  areas  and  a  few 
Southwestern  states,  all  as  more  fully 
set  forth  in  the  appbcation  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  a 
pipeline  system  with  a  capacity  of 
1,500,000  Mcf/d,  extending  from  the 
supply  terminal  at  Carway.  Alberta,  in 
Western  Canada  approximately  thirteen 


'  The  application  was  tendered  for  filing  on 
October  14. 1988;  however,  the  fee  required  by 
i  381.207  of  the  Commi«»ion's  Rulei  (18  CFR 
381.207)  wa»  not  paid  until  October  21. 1988.  Section 
381.103  of  the  Commission's  Rules  provide  that  the 
filing  date  is  the  date  on  which  the  fee  is  paid. 


hundred  miles  to  the  delivery  terminal 
near  Bakersfield.  Kem  County 
California. 

Applicant  further  proposes  to  provide 
Rocky  Moimtain  area  producers  of 
natural  gas.  with  access  to  California 
markets.  Applicant  stated  that  it  will 
interconnect  the  proposed  system  with 
the  existing  pipeline  system  operated  by 
Questar  Pipeline  Company  (Questar)  of 
Salt  Lake  City.  Utah.  It  is  alleged  that 
Questar  will  provide  capacity  in  its 
system  for  delivering  400,000  Mcf/d  fi^m 
the  Rocky  Mountain  States  of  Wyoming. 
Colorado,  and  Utah,  to  two  terminals 
located  near  Salt  Lake  City  at  Hyram 
and  Payson  Gates. 

It  is  further  stated  that  Applicant's 
terminal  at  Topock.  Arizona  will 
interconnect  with  existing  pipeline 
systems  operated  by  Enron  Corporation 
and  El  Paso  Natural  Gas  Company  to 
transport  natural  gas  from  the 
southwestern  states  of  new  Mexico. 
Texas,  and  Oklahoma. 

Applicant  states  that  in  order  to 
transport  supplies  from  Topock  to 
Daggett  in  Southern  California,  and  the 
Bakersfield  terminals  it  will  construct 
and  operate  a  143  mile  supply  lateral. 

Applicant  alleges  that  the  total  cost  of 
proposed  construction  will  be 
$1,274,000,000  and  the  construction  be 
completed  by  July.  1991.  Applicant 
states  funding  of  the  Southcoast  Pipeline 
System  will  be  from  private  sources 
which  will  be  revealed  to  the 
Commission  at  the  appropriate  time. 

Comment  date:  December  7. 1988.  in 
accordance  %vith  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
Texas  Eastern  Transmission  Corporation 

[Docket  No.  CP87-4-0051 
November  16, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  4. 1988  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 
Second  Revised  Sheet  No.  1 
Third  Substitute  Eight  Revised  Sheet 

No.  50 
Original  Sheet  No.  359A 
Substitute  Original  Sheet  No.  359B 
Substitute  Original  Sheet  No.  359C 
Original  Sheet  Nos.  359D  through 

359G 
Substitute  Original  Sheet  No.  359H 
Original  Sheet  No.  3591 
Second  Revised  Sheet  No.  404 
Second  Revised  Sheet  No.  443 
Second  Revised  Sheet  No.  474 
Original  Sheet  No.  489A 
Second  Revised  Sheet  No.  600 


Original  Sheet  Nos.  693A  through  693E 

Texas  Eastern  states  that  by  order 
issued  July  27, 1988,  in  Docket  Nos. 
CP87-4-000.  CP87-4-001.  and  CP87-4- 
002.  the  Commission  issued  Texas 
Eastern  a  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
Texas  Eastern  to  construct  and  operate 
certain  pipeline  loops  and  compressor 
facilities  and  inter  alia,  to  provide  a  firm 
transportation  service  consisting  of 
receipt,  transportation,  and  dehvery  of 
gas  for  The  Brooklyn  Union  Gas 
Company.  Elizabethtown  Gas  Company. 
Long  Island  Lighting  Company,  New 
Jersey  Natural  Gas  Company  and  Public 
Service  Electric  and  Gas  Company. 
collectively  referred  to  as  "Customers". 

Texas  Eastern  states  that  on 
September  29. 1968.  it  filed  with  Uie 
Commission,  in  Docket  No.  CP87-4-004. 
et  al.,  tariff  sheets  in  purported 
compliance  with  Part  154  of  the 
Commission's  Regulations  that  set  forth 
the  terms  and  conditions  of  said  firm 
transportation  service  to  be  provided 
under  Rate  Schedule  FTS-4  to  the 
Customers.  On  October  28. 1988,  a  Staff 
Letter  Order  was  issued  in  Docket  No. 
CP87-4-004.  et  al.,  rejecting  Texas 
Eastern's  September  29, 1988  filing  on 
the  grounds  that  the  tariff  sheets 
exceeded  the  scope  of  what  was 
approved  by  the  Commission's  July  27. 
1988  order  in  Docket  No.  CP87-4-000. 

Specifically,  the  Staff  Letter  Order 
objected  to  the  inclusion  of  a  daily 
overrun  charge  as  well  as  a  tariff 
provision  apparently  construed  by  Staff 
as  providing  for  the  construction  of  new 
measuring  equipment  without  certificate 
authorization. 

Texas  Eastern  states  that  in 
compliance  with  Part  154  of  the 
Conunission's  Regulations  and  the 
October  28. 1988  Staff  Letter  Order,  tiie 
above  listed  tariff  sheets  are  being 
refiled  to  set  forth  the  terms  and 
conditions  of  said  firm  transportation 
service  to  be  provided  under  Rate 
Schedule  FTS-t.  Sheet  Nos.  35gA 
through  3591  land  693A  through  803E  set 
forth  Rate  Schedule  FTS-4  and  the  Form 
of  Service  Agreement.  With  the 
exception  of  changes  made  to  satisfy 
concerns  expressed  in  the  October  28. 
1988  Staff  Letter  Order,  tiie  tariff 
provision  being  filed  today  are  identical 
to  the  original  tariff  provisions  filed  on 
September  29, 1986.  In  compliance  with 
tiie  October  28. 1968  Letter  Order,  Sheet 
Nos.  50,  359B  and  359C  reflect  the 
deletion  of  the  daily  overrun  charge. 
Sheet  No.  359H  (Section  10  of  Rate 
Schedule  FTS-4)  has  been  revised  to 
clarify  that  Texas  Eastern  must  have 
certificate  authorization  before 
installing  and  operating  new  measuring 


equipment  Currentiy,  gas  quantities 
delivered  imder  this  Rate  Schedule  will 
be  measured  under  existing  certificated 
measuring  equipment.  Material  reqtiired 
by  S  154.62(b)  of  the  Commission's 
Regulations  is  included  in  Attachment 
A. 

The  proposed  effective  date  of  the 
above  listed  tariff  sheets  in  November  1, 
1988  the  date  originally  requested  in 
Texas  Eastern's  September  29, 1968 
filing  in  Docket  No.  CP87-4-004. 

Copies  of  this  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Comment  date:  November  23, 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Chevron  U.SA.  Inc. 

[Docket  No.  CP89-102-000) 
November  16, 198& 

Take  notice  that  on  October  31, 1988. 
Chevron  U.S.A.  Inc.  (Chevron).  1301 
McKinney  Street,  Houston,  Texas  77010, 
filed  in  Docket  No.  CP89-102-000 
pursuant  to  §  385.207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  a  petition  for  a  declaratory 
order  finding  that  certain  of  its  natural 
gas  facihties  located  in  the  federal 
domain  of  offshore  Louisiana,  which  are 
used  to  dehver  natural  gas  for  sale  to 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  are 
gathering  facilities  imder  section  1(b)  of 
the  Natural  Gas  Act  and  are,  therefore, 
exempt  from  Commission  Jurisdiction, 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  pubfic  inspection. 

Chevron  states  that  it  sells  gas  to 
Texas  Eastern  under  a  1964  warranty 
gas  pundiase  contract  between  Texas 
Eastern  and  Gulf  Oil  Corporation  (which 
merged  with  to  Chevron).  Chevron 
further  states  tliat  the  facilities  which 
are  the  subject  of  the  petition,  referred 
to  as  Chevron's  Western  Offshore 
Gathering  Lines,  are  pipelines 
constructed  by  Gulf  Oil  Corporation 
(Gulf)  which  are  directiy  coimected  to 
facilities  owned  by  Texas  Eastern. 

Chevron  states  that  the  pipelines 
which  are  the  subject  of  this  petition 
consist  of  segments  of  pipeline  of 
various  diameters  ranging  fit>m  8-inch  to 
16-inch  and  various  lengths  ranging  from 
2  miles  to  60  miles,  and  are  operated  in 
Eugene  Island  Block  330  and  333  fields, 
West  Cameron  Block  198  field.  West 
Cameron  Block  333  field.  West  Cameron 
Block  409  field.  East  Cameron  Block  338 
field,  and  Vermilion  Block  261  field,  as 
more  fully  described  in  the  petition. 
Chevron  asserts  that  each  pipeline 
gathers  gas  produced  from  discrete 
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producing  areas  for  delivery  to  Texas 
Eastern  at  points  of  interconnection  with 
Texas  Eastern's  facilities.  Chevron 
further  states  the  gas  is  separated  from 
oil  and  water  in  separation  facilities  on 
platforms  in  the  field.  It  is  explained 
that  the  size  and  configuration  of  the 
Western  Offshore  Gathering  Lines  was 
made  necessary  by  the  distance  of  the 
fields  from  the  facilities  of  Texas 
Eastern  and  the  substantial  total  volume 
of  4.4  Tcf  of  gas  which  Gulf  is  obligated 
to  gather  from  numerous  offshore  fields 
for  deUvery  to  Texas  Eastern.  Chevron 
states  that  the  pipelines  which  gather  a 
portion  of  the  gas  sold  to  Texas  Eastern 
under  the  warranty  contract  are 
necessary  and  essential  for  Chevron  to 
sustain  its  delivery  obligation  to  Texas 
Eastern. 

Chevron  states  that  an  uncertainty 
regarding  the  jurisdictional  status  of  the 
Western's  Offshore  Gathering  Lines 
e.xists  imder  the  Commission's  issuance 
of  Order  No.  491,  Interpretation  of 
Section  5  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA),  Docket  No.  RM88- 
14-000,  issued  and  effective  April  1, 
1968,  43  FERC  1 61.006  (April  1, 1988) 
and  the  accompanying  Notice  of 
Proposed  Rulemaldng  (NOPR),  Docket 
No.  RM88-15-^XM,  FERC  Statutes  and 
Regulations  (CCH)  ?  32,459  (April  1. 
1988).  Chevron  further  states  an 
uncertainty  regarding  the  jiuisdictional 
status  of  petitioner's  Western  Offshore 
Gathering  Lines  exists  under  recent 
Commission  declaratory  orders  issued 
on  proposed  offshore  pipeline  systems 
in  Shell  Gas  Pipeline  Co.,  41  FERC 
1 61,032  (Oct.  19. 1987)  Conoco.  Inc.,  et 
al.,  44  FERC  1 61,040  (May  3. 1988) 
Placid  Oil  Co.,  43  FERC  f  61.310  (May  3, 
1968)  rehearing  denied,  44  FERC  1 61.029 
(July  8. 1988).  and  Oklahoma  Gas 
Pipeline  Co.,  43  FERC  ^  61,  068  (April  20, 
1988). 

Chevron  requests  that  the  commission 
issue  an  order  declaring  the  pipeline 
facilities  described  in  the  petition  as  the 
Western  Offshore  Gathering  Lines  are 
not  interstate  natural  gas  pipelines 
subject  to  the  Natural  Gas  Act  as 
defbied  in  Order  No.  491  and  the 
accompanying  NOPR.  Chevron  asserts 
that  the  primary  and  only  function  of  the 
facilities  is  gathering,  notwithstanding 
the  size  and  geographical  configuration 
of  the  facilities.  Chevron  states  that 
declaring  the  pipeline  facilities  to  be 
interstate  natural  gas  pipelines  subject 
to  tiie  Natural  Gas  Act  (NGA)  would 
disturb  Chevron's  operation  of  the 
pipelines  as  an  independent  producer  to 
gather  its  production  for  sale  to  Texas 
Eastern  require  it  convert  the  pipelines 
to  pipelines  offering  to  transport  under 
Part  284  of  the  Commission's 
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regulations,  require  it  to  obtain  a 
blanket  certificate  to  transport  gas  for 
any  shippers  requesting  service,  and 
require  it  to  allocate  capacity  to  all 
shippers  requesting  service  on  a  prorata 
basis  even  if  the  capacity  is  needed  to 
meet  its  contractual  and  certificate 
obligation  to  Texas  Eastern.  In  the  event 
the  Commission  does  not  disclaim 
jurisdiction  in  entirety  over  the  pipeline 
facilities.  Chevron  requests  that  the 
Commission  delineate  which  facilities 
the  Commission  determines  to  constitute 
jurisdictional  interstate  pipelines  subjec' 
to  the  NGA. 

Comment  date:  December  7, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-15B-0001 
November  15, 1988. 

Take  notice  that  on  November  9, 1988, 
Williams  Natual  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-158-000  a  request  pursuant  to 
5  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  American  Central 
Gas  Companies,  Inc.  (American),  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  American,  a  marketer,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
31, 1988.  Williams  explains  that  service 
commenced  September  4, 1988,  under 
S  284.223(a)  of  Uie  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-37-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
1,500  MMBtu,  the  average  daily  quantity 
would  be  1,500  MMBtu.  and  that  the 
annual  quantity  would  be  547,500 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  American's 
account  at  points  located  in  Oklahoma, 
Kansas,  Missouri.  Wyoming.  Colorado 
and  Texas  and  would  redeliver  the  gas 
for  American's  account  at  points  in 
Kansas  and  Missouri. 
Comment  date:  December  30, 1988,  in 


accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natiu-al 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jiu-isdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procediu-e,  a  hearing  will  be  held 
without  fiu-ther  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  piu'suant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-26924  Filed  11-21-88;  8:45  am] 
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Sun  Exploration  and  Production  Co.  et 
al.;  Applications  for  Certificates, 
Abandonment  of  Service,  and 
Amendment  of  Certificates  * 

November  17. 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  1, 1988,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casliell, 
Secretary. 


■  Thi*  notice  does  not  provide  for  consolidation 
for  hearing  of  the  levend  matter*  covered  herein. 


Docket  Ma  end  date  fled 


G-3810-000.  6-5991-000.  F  C.  ^4ov. 

2.  1966. 
G-5333-000,  D,  Oct  12,  1988 


G-6652-002.  D.  Oct.  24.  1988.. 
0-8447-000,  0.  Nov.  7.  1968. _ 


G-181 17-001.  0.  Oct  19.  1988.._ 

CI64-1055.  D.  Oct  31.  1986 

CI64-1381-000.  D.  Oct  31.  1988.. 
065-64-000.  D.  Oct  27.  1968 


066-292-001.  D,  Sept  19.  1988... 
068-1022-004.  C.  Oct  28,  1988... 
CI82-1 80-001.  F  C.  Oct  24.  1988  . 

CI82-306-O02.  E.  Nov.  2.  1988 


085-643-001.  C.  Oct  31,  1988. 
0189-23-000.  B.  Ort  21.  1988... 


089-24-000.   (G-6631).   D,    Oct   24. 

1968. 
089-28-000  (CI68-871).  D.  Oct  25. 

1986. 
089-29-000,  E,  Oct  27.  1988 

089-30-000,  E,  Oct  27.  1988 


089-31-000  (064-986).  B.  Oct  27. 

1988. 
089-32-000  (070-1018).  D.  Oct  27. 

1988. 
089-33-000  (G-10606).  D.  Oct  ZT. 

1988. 
O89~34-000  (064-396).  E.  Oct  28. 

1968. 
089-35-000.  F.  Oct  31.  1986 

089-36-000,  A,  Oct  31.  1966 

089-37-000.  A.  Nov.  1. 1966 


089-39-000  (064-1034).  D.  Oct  31. 

1986. 
089-41-000  (O64-1034).  D.  Nov.  1. 

1968. 
0189-42-000   (0177-339).   D.   Nov.    1. 

1988. 
CI89-43-000    (CI74-190).    D.    Nov.    t. 

1988. 

089-44-000  (0185-278).   D.   Nov.   Z. 

1988. 
089-46-000  (CI67-189).   D.   Nov.  2. 

1988. 
089-49-000    (060-55).    B.    Nov.    2, 

1988. 
089-51-000  (0164-426).  B.  Oct  26. 

1968. 
089-52-000  (O79-3S0).   a   Nov.   3. 

1988. 
O6»-54-000  (063-1435).  B.  Nov.  7. 

1988. 


ApplicMit 


Son  Exploration  and  Production  0>nipany.  P.O.  Box 

2880,  DaSas.  TX  75221-2880. 
Texaco  Producmg  Inc..  P.O.  Box  52332.  Houstoa  TX 

7705i 

Sun  Exploration  and  Production  Company 


Tennaco  0«  Osmpany.  P.O.  Box  2511.  Houston,  TX 

77252-2511. 
Termeco  Oil  Company 


-do.. 
..do- 
..do.. 


AnadarKo    Petroleum    Corporation.    P.O.    Box    1330. 

Hooaton,  TX  77251-1330. 
Tanneco  OB  Company „ _ 

Sun  Exploration  and  Production  Company 


Oiamorxl  Shamrock  Offstiore  Partners.  Limited  Part- 
nership, 717  N.  Hanwood  Street  Room  3156.  Dallas, 
TX  75201. 

Exxon  Corporation.  P.O.  Box  2180.  Houston.  TX 
77252-2180. 

CH.  Todd.  Inc..  300  W.  Douglaa.  Suite  600.  VMcMa. 
KS  67202-2966. 

Sun  Ei^ttaration  and  Production  Company 


Tenneco  Oil  Company . 


Amoco  Production  Company.  1670  Broadway.  Room 

1754.  Denver.  CO  80202. 
Sun  Eifihxalian  and  Production  Company 


Termeco  Oil  Company . 

— do— 

do 

— do _ 


Mesa  Operating  Umited  Parttierahip.  P.O.  Box  2009. 

AmariHo.  TX  79189. 
OXY  USA  Inc..  P.O.  Box  300.  Tulsa.  OK  74102 

OXY  USA  Inc 


Tenneco  Oil  Company  and  Oara  B.  Aivord. 

Termaoo  Oil  Comparry 

— do „ 


ARCO  OR  and  Gas  Company.  Division  of  Atlantic 
RichtoU  Company,  P.O.  Box  2819.  Dallas.  TX 
75221. 

AROO  OH  and  Gas  Company.  Division  of  Atlantic 
Richfield  Company. 

Tenneco  Oil  Company 


..do- 


ARCO  0*  and  Gas  Company.   Division  of  Atlantic 

RIcfifield  Company. 
Tenneco  Oil  Company 


..do.. 


Purctiaaar  and  lodatian 


El  Paao  Natural  Gas  Company.  South  FuUerton  Plant 

Andrawa  County.  Texas. 
Texas    Eastern    Tianamiaaion    Corporatoi.    Babar 

Laaaa.  SA  and  MG  RR  Survey  10.  A-e79.  Lavaca 

County.  Tana. 
Tennessee  Gas  PipeSna  Company.  Heyser  Field.  Vic- 
toria County.  Texas. 
Colorado  Interstate  Gas  Company.  Eva  arxj  Keye* 

Fielda,  Qmarron  and  Taxaa  CouiMies,  Oklahoma. 
ANR  Plpeina  Company.  Mocana-Lavama  Reid.  Harper 

and  Beaver  Countiaa.  OMahowia. 
Arfcia  Energy  Reaouroas.  a  dMaion  of  ArWa  Irx;..  North 

ScottsviHe  Field.  Harrison  County.  Texas. 
Arkla   Energy   Resources,  a  dMaion  of  Arkla.    Inc. 

Sooner  Trend  Fiaid.  Kingfisttar  County.  Oklahoma. 
Aflda  Energy  Raaourcea,  a  dhaaion  of  Arkla,   Inc- 

MWon.  ef  af..  Fletda  Le  Ftore.  ml  Mt.  Couniiea. 

Oklahoma. 
Panftandle    Eastern    Pipe    Line    Company.    Morton 

County.  Kansas. 
Termesaae  Gas  PipeMne  Company,  Offshore  Texas 

and  Louisiana. 
Tranacontinanial   Gas   Pipe    Line  Corporatioa    MX 

Backfflan  Unit,  White  Kitchen  Fiekl,  LaSalto  County. 


Island 


Tnjnkline  Gas  Company.  Bkxk  A-542.  t*^ 
Area.  South  Addltioa  Offshore  Taxaa. 


Texaa  raatem  Tranimiaaion  Corpeiaaun.  Soum  Paaa 

BkMka  S3  and  94.  OHahora  Loiaai^ia. 
K  N  Energy,  Inc..  Cararick  G  A  FieM.  Beaver  County. 

Oklahotfte. 
Terwwsaee  Gas  PIpelne  Company.  Wendt  Gas  Unit 

l4onh  Government  Wells  Fiekl,  Duval  County.  Texas. 
El  Paao  Nakni  Gaa  Company,  Wonham-Bayer  Fiakl. 

Reavaa  County.  TX 
WiKaniB  htehaal  Gas  Oxnpany.  Hugoton  FieM.  Fmey 

County,  Karwas. 
Natural  Gas   PIpolIno  Company  of  Ameifca,   Indian 

Basin  Field.  Eddy  County.  New  Mexico. 
Northern  Natural  Gas  Company.   Divisnn  of  Enron 

Corp.,  Eumont  Fiekj,  Lea  County,  ftaw  Mexico. 
Rln^eood  Gatftering  Company.  Ringwoed  Fiekl  Maior 

County.  Oklahoma. 
Nakjral  Gas  Pipeline  Compeny  of  America,  Mocane- 

Laveme  Fiekl.  Beaver  County,  Oklahoma. 
Termesaee  Gas  Pipeline  Company.  Vermilion  BkxM, 

250,  OffalKxe  Louisiana 
ANR  Pipeline  Company.  Ship  Shoal  Bkx*  115.  Ofl- 

alxxe  Louisiana 
Panfiandte  Eastern  Pipe  Una  Company,  Hugoton  Fiakf, 

Morton  County.  Kansas. 
Cotorado  kiterstate  Gas  Company.  Greenwood  Field. 

Morton  County.  Kansas. 
United  Gaa  Pipe  Line  Company.  Waskom  Field,  Hairi- 

aon  County.  Texas. 
do - 

El  Paso  Natural  Gaa  Company,  Leonard  Queen  S. 

FMd,  Lea  County.  New  Mwsco. 
Transwestam  PIpeine  Company.  Atoka  FiekJ,  Eddy 

County.  New  Meidca 

ANR  Pipeline  Company.  Weal  Camaron  Block  560/ 

OCS-a  3283.  Offshore  Louisiana. 
B  Paso  Natural   Gas  Company,  Justin  Fiekl   Laa 

County.  New  MeNoo. 
El  Paao  Natural  Gaa  Company.  Jaknat  FMd.  Lee 

Counly,  New  Mexica 
El  Paso  Natural  Gaa  Company.  Lancaster  HiHs  FiaM. 

Crockett  County.  Texas. 
ANR     PIpelirw    Company.     Mocane4^veme     FieM, 

BeteMT  County.  Oklahoma. 
Arkla  Energy  Resources,  a  dMSkx)  of  Arkla.  Inc. 

Carter  North  FieM.  Beckham  County.  OkWwma. 
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AapScantaoqi*ad  an  addHtonal  0.9g6(X)0%  kHaraat  in  the  South  FuHerton  Plant  from  Tenneco  01  Company.  AppiKant  proposes  to 
i.niteSctwdMaNoa  311  and 631  Midi  --  -      -  ■»— /  -^t 


>  Effeelkio  Augm  1. 1 
add  thia  Merest  to  Ha  FERC  Gaa 

*  By  aasigiiiiaiit  agcaoaad  April  6.  1968.  AppHcant  assignad  tts 

*  By  mmifuim*  axacutert  SaptemtMr  13,  l«8a.  AppKcani  assigned  Its 

*  Effedwe  Decamtiar  1. 1967.  Applicaia  aaaignad  its  interest  in  certan 


in  certain  acreage  to  Sohio  Petroleum  Company  efteclive  December  1.  1967. 
in  certain  acreage  to  Sue-Ann  Oa  &  Gas  Company,  effective  October  1,  1988. 
to  Maple  Pnopertiee  Corporation. 


I 
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*  By  assignments  executed  January  9.  1967,  Applicant  assigned  its  interest  in  certain  acreage  to  Foran  Oil  Cornpany,  effective  December  1.  1986.  By 
assignments  executed  January  15  and  21. 1987,  Applicant  assigned  its  interest  in  certain  acreage  to  Mesa  Operating  Limited  Partnership,  effective  December  1. 1986. 
By  assignment  executed  January  21.  1987,  Applicant  assigned  its  interest  in  certain  acreage  to  Mesa  Operating  Limited  Partnership  and  Sobio  Petroleum  Company, 
effective  December  1,  1966.  By  assignment  executed  January  13.  1987,  Applicant  assigned  its  interest  m  certain  acreage  to  Cabot  Petroleum  Corporation,  effective 
December  1,  1986. 

*  By  assignfuerrt  executed  Novefnber  1,  1966,  Applicant  assigned  certain  interests  in  Roger  P.  Baker  and  Carl  Baker,  Jr  d/b/a  Gas  Engine  &  Compressor 
Service,  effective  October  1,  1966.  Effective  Marcli  1.  1986,  Applicant  assigned  certain  interests  to  C.  R.  Bacfrtell. 

^  Effective  February  1,  1984,  Applicant  assigned  certain  interests  to  Jack  P.  Speed. 

*  By  assignment  effective  Oecernber  1,  1967,  AppHcar^  assigned  its  interest  in  tfie  Carmen  "A"  Unit  to  Maple  Properties  Corporation. 

*  Applicant  states  that  certain  leases  reverted  to  the  lessor  and  the  acreage  was  subsequently  leased  to  J.  M.  Huber  Corporation.  Matagorda  Island  Exploration 
Corp.,  Roemer  OM  Go.  and  Helmerick  &  Payne,  Inc. 

"  Applicant  entered  into  a  new  gas  purchase  and  sales  agreement  dated  July  22,  1988,  wfiich,  among  ott>er  things,  adds  interests. 

■  ■  Effective  March  1,  1988,  Applicant  acquired  certain  interests  from  Chilton  Energy  Applicant  proposes  to  add  m»  interest  to  its  FERC  Gas  Rate  Schedule  No. 
748  and  related  certificate. 

"  Effective  July  1.  1988,  Applicant  acquired  certain  interests  from  Sun  Operating  Limited  Partnership. 

■*  By  agreement  dated  August  22,  1988.  Applicant's  contract  dated  July  24,  1985,  was  amended  to  add  acreage. 

'*  Applicant  states  ttiat  the  weN  was  plugqed  on  September  10,  1973. 

'*  By  assignntent  executed  July  8,  1968,  Applicant  assigned  its  irrterest  in  certain  acreage  to  Fair  Operating  Inc.,  effective  July  8,  1988. 

"  By  assignment  executed  January  29,  1987,  Applicant  assigr>ed  its  interest  in  the  State  Dudley  Rudman  Unit  to  Prudential-Bache  Energy  lncon>e  Productnn 
Partnership,  eta/.,  effective  December  1,  1987. 

"  Effective  June  1,  1968,  AppNcarrt  acquired  certain  interests  from  Huan,  Inc. 

■*  Effective  May  1,  1968,  ApoKcant  acquired  certain  interests  from  Robert  N.  Enfield  and  Mona  L  EnfieM,  Eugene  E.  f^eartxjrg,  LR.  French  and  Marda  Fuller 
French,  and  Ben  A.  Copass  and  Dorothy  K.  Copass.  In  additwn.  Applicant  requests  that  certain  irrterests  covered  under  its  certificate  in  Docket  No.  CI65-583  and 
related  FERC  Gas  Rate  Schedule  No.  185  be  covered  under  tttis  proposed  certificate  and  rate  schedule. 

■■  Applicant  states  that  the  Ellen  Weir  Gas  Com  0^  as  plugged  and  abandoned  on  October  26,  1981,  and  ttie  lease  was  surrendered  to  the  landowner  on 
December  10,  1981. 

*"  Effective  December  1,  1986,  Applicarrt  assigned  certain  interests  to  Star  Production,  Ina 

*>  Effective  December  1, 1967,  Applttant  assigned  the  R.  McFarland  #1-33  property  to  Maple  Properties  Corporatk>n. 

*'  Effective  December  31,  1987,  Applicant  acquired  certain  interests  from  Houston  Oil  &  Minerals  Corporatkxi. 

**  Effective  December  1,  1986,  Applicant  acquired  certain  interets  from  Mono  Power  Company. 

**  Effective  January  14,  February  28  and  Fetxuary  27,  1987,  Applicant  acquired  new  leases  covering  certain  Interests  previously  dednated  to  Panhandle  Eastern 
Pipe  Line  Company  by  APX  Corporation.  APX  Corporatkxi's  leases  covenng  these  interests  had  reverted  to  the  U.S.  Government 

"  Applicant  is  filing  for  auttKxization  to  conticxje  a  sale  previously  covered  by  Anadarko  Production  Company,  ttie  operator,  under  its  certificate  in  Docket  No. 
CI63-1368  and  related  FERC  Gas  Rate  Schedule  No.  71. 

"  By  assignment  dated  July  2.  1986,  Tenneco  assigned  its  interest  in  certain  leases  to  Winchester  Oil  Company,  effective  July  1,  1986. 

"  By  assignment  dated  January  29,  1987,  Applk:ant  assigned  Its  interest  m  certain  acreage  to  Prudential-Bache  Eriergy  Income  Production  Partriership  IIIP-12,  et 
al.,  effective  Decemoer  1,  1987. 

"  By  assignment  executed  February  27,  1987.  ApplKant  assigned  its  interest  in  certain  leases  to  Hondo  Oil  &  Gas  Company,  effective  January  1,  1987. 

■■  By  assignment  dated  October  1,  1987,  Applicant  assigned  its  interest  in  OCS-G-3283  to  Chevron  U.S.A.  Inc.,  effective  October  1,  1987. 

*o  By  assignment  dated  May  15,  1986,  Applk:ant  assigned  its  interest  in  certain  acreage  to  Doug  Grimes,  effective  May  1,  1986. 

>>  By  assignments  executed  July  13,  1961,  December  22,  1981,  and  February  14,  1983,  Applicant  assigned  its  interests  in  certain  acreage  to  John  Yuronka.  The 
respective  assignn>ents  cover  deptTis  from  the  surface  to  3,892',  3,898'  and  3,462'.  The  original  lessors  retained  rights  below  4,0OC.  Ttie  irrtervals  between  the  depths 
assigned  and  4,000'  are  ixxvproducing.  Appleant  states  ttiere  is  no  further  expk3ratk}n  potential  for  these  non-producing  intervals  and  it  has  no  furtf>er  intention  of 
dniling  on  this  acreage. 

*'  Applicant  states  that  the  lease<s)  were  released  or  have  expired. 

"   By  assignments  dated  October  29,   1986,  Applicant  assigned  Its  interests  in  certain  leases  to  Spess  Oil  Company,  effective  November  1,   1966. 

"  Certain  welM  have  been  plugged  and  at>andor)ed.  By  assignment  executed  Novemtier  10,  1969,  Applwant  assigned  its  interest  in  certain  ottier  acreage  to 
Occidental  Petroleum  Corporation,  effective  September  1,  1969. 

Filing  Code:  A— Initial  Service;  B — Abandonment  C— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Successwn;  F— Partial 
Successwn. 


Federal  Register  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Notices  47255 


(FR  Doc.  88-28922  Filed  11-21-88;  8:45  am] 

BlUJNa  COOC  VTM-^VM 


[Docket  No.  JD8900904T1 

Designation  of  Tight  Formation. 
Nacogdoches  County,  TX,  Texas-9 
Addition  7;  Tight  Formation 
Determination 

November  16, 1988. 

Take  notice  that  on  October  24, 1988, 
the  Railroad  Conunission  of  Texas 
(Texas)  submitted  to  this  Commission 
its  determination  that  an  additional  area 
of  the  Travis  Peak  Formation,  known  as 
the  Appleby,  N.  [Travis  Peak)  Field 
located  in  Nacogdoches  County,  Texas, 
qualifies  as  a  tight  formation  imder 
section  107(b)  of  the  Natural  Gas  PoUcy 
Act  of  1978.  The  appUcation  includes  the 
Railroad  Commission's  order  issued 
October  3. 1988.  finding  that  the 
formation  meets  the  requirements  of  this 
Commission's  regulations  set  forth  in  18 
CFR  Part  271. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 


20426,  in  accordance  with  the  Rules  of 
Practice  and  Procedure  (18  CFR 
55  385.211.  385.214  (1988]).  All  such 
comments  should  be  filed  within  20  days 
after  publication  of  this  notice  in  the 
Federal  Register.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  88-26925  Filed  11-21-88;  8:45  am] 
BIUJMQ  COOE  S717-01-M 


[Pro)«ct  No.  9610-005;  Washington] 

Puget  Sound  Power  A  Light  Co^ 
Surrender  of  Preiiminary  Permit 

November  16, 1988. 

Take  notice  that  Puget  Sound  Power  & 
Light  Company,  permittee  for  the  Tye 
River  Project  No.  9610,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  February  5, 1088.  and  would  have 
expired  January  31. 1991.  The  project 
would  have  been  located  on  the  Tye 
River,  in  King  County,  Washington 


within  the  Mt.  Baker-Snoqualmie 
National  Forest. 

The  permittee  Hied  the  request  on 
October  17, 1988,  and  the  preliminary 
permit  for  Project  No.  9610  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  imless  that  day  is 
a  Satimlay,  Sunday,  or  holiday  as 
described  in  18  CFR  385,2007,  in  which 
case  the  business  day  following  that 
day.  New  applications  involving  this 
project  site  to  the  extent  provided  for 
tmder  18  CFR  Part  4,  may  be  filed  on  the 
next  business  day. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-26926  Filed  11-21-88:  8:45  am] 

■aUNG  CODE  (717-01-11 


(Docictt  No.  EL89-5-000] 

American  Municipal  Power-Ohio,  inc.  v. 
Toledo  Edison  Co.;  RUng 

November  16, 198& 

Take  notice  that  on  October  26, 1988. 
American  Municipal  Power-Ohio,  Inc., 
(AMP-Ohio)  tendered  for  filing  piu^uant 
to  Rule  206  of  the  Commission's  Rules  of 
Practice  and  Procedure  a  two-coimt. 


formal  Complaint  against  Toledo  Edison 
Company  (TECO).  In  count  I,  AMP-Ohio 
requests  that  the  Commission  require 
that  TECO  comply  with  Commission 
policy  and  the  terms  of  settlement 
agreements  approved  in  Docket  Nos. 
ER80-571  and  ER81-518  by  ordering 
TECO  to  pay  interest  on  monies  which  it 
has  been  required  to  refund  by  the  terms 
of  these  agreements.  In  count  II,  AMP- 
Ohio  seek  additional  refunds  from 
TECO  for  the  period  June,  1983  through 
February,  1984,  and  pursuant  to  the 
Municipal  Resale  Service  Reate 
Agreement  filed  and  approved  by  the 
Commission  in  Docket  No.  ER84-165. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
16, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  TECO  has  been 
served  a  copy  of  the  complaint  by  AMP- 
Ohio.  TECO's  answer  shall  be  due  on  or 
before  December  16, 1988. 
I^is  D.  Cashell, 
Secretary 

[FR  Doc.  88-26927  Filed  11-21-88:  8:45  am] 
NLLINQ  COOE  6717-01-11 


[Docket  No.  Et.89-6-000] 

Cities  Of  Anaheim,  Azusa,  Banning, 
Coiton,  and  Riverside,  CA  v.  Southern 
California  Edison  Co.;  Filing 

November  16, 1988. 

Take  notice  that  on  November  2, 1988. 
Cities  of  Anaheim,  Azusa,  Banning, 
Coiton,  and  Riverside,  California  (Cities) 
tendered  for  filing,  pursuant  to  section 
205,  206,  306  and  309  of  the  Federal 
Power  Act,  16  U.S.C.  824d,  824e,  825e 
and  825h  and  Rule  206  of  this 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206,  a  Complaint 
and  request  for  Expedited  Hearing 
against  Southern  Cahfomia  Edison 
Company  (Edison).  By  this  action.  Cities 
seek  modification  of  the  terms  of  the 
presently  effective  partial  requirements 
rate  schedule  which  is  on  file  with  this 
Commission  as  Edison's  Rate  Schedule 
FERC  No.  15  24.3.     '^ 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mofion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
16. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Edison  has  been 
served  a  copy  of  the  complaint  by  Cities. 
Edison's  answer  shall  be  due  on  or 
before  December  16. 1988. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-26928  Filed  11-21-88:  8:45  am] 

BlUJNa  COOE  •717-01-M 

[Docket  No.  RP8»-22-000] 
ANR  Pipeline  Co.;  Petition 

November  17, 1988. 

Take  notice  that  on  November  14. 
1988,  ANR  Pipeline  Company  ("ANR"). 
500  Renaissance  Center.  Detroit 
Michigan  48243  ("Applicant"),  filed  in 
Docket  No.  RP89-22-00  a  "Petition  For 
Waiver  of  Tariff  Provisions"  pursuant  to 
Rule  207  of  the  Federal  Energy 
Regulatory  Conunission's 
("Commission")  Regulations. 

ANR  seeks  waiver  of  section  l.(a)  of 
Rate  Schedule  SGS-1,  which  Rate 
Schedule  is  part  of  ANR's  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  1.  As  set 
forth  more  fully  in  the  Petition,  grant  of 
the  Petition  will  allow  ANR  to  waive  the 
full  requirements  provision  of  its  SGS-1 
Rate  Schedule  when  ANR  undertakes 
transportation  service  for  its  sales 
customers  served  under  the  GSG-1  Rate 
Schedule. 

Copies  of  this  filing  have  been  served 
on  all  of  ANR's  sales  customers  and 
interested  State  Commissions. 

Any  person  desimg  to  be  heard  or  to 
protest  aid  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  and 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  25, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 


parties  to  the  proceeding.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  88-26929  Filed  11-21-88:  8:45  am] 

MLUNO  CODE  0717-01-11 

[Docket  No.  RP8S-24-000] 


Colorado  interstate  Gas  Co.^ 
for  Tariff  Wahrer 

November  17, 1988. 


Petition 


Take  Notice  that  on  November  14, 
1988,  Colorado  Interstate  Gas  Company 
("GIG"),  2  North  Nevada  Avenue, 
Colorado  Springs,  Colorado  80903,  filed 
in  Docket  No.  RP89-24-000  a  Petition  for 
Waiver  of  Tariff  Provisions  pursuant  to 
Rule  207  of  the  Federal  Energy 
Regulatory  Commission's 
("Commission")  Regulations. 

CIG  seeks  waiver  of  Section  15.3  of 
the  General  Terms  and  Conditions  of 
CIG's  FERC  Gas  Tariff,  Volume  No.  1-A. 
and  certain  X-Rate  Schedules  of  CIG's 
FERC  Gas  Taiff,  Original  Volume  No.  2. 
As  set  forth  more  fully  in  the  Petition, 
grant  of  the  petition  will  allow  CIG  to 
waive  the  requirement  that  filings  to 
change  the  Gas  Research  Institute 
("GRI")  Adjustment  Charge  be  made  at 
least  45  days  prior  to  the  proposed 
effective  date.  CIG  states  this  waiver  is 
necessary  due  to  the  timing  of  the 
Commission's  action  in  Docket  No. 
RP88-182-000  where  the  Commission 
has  stated  that  it  intends  to  establish  the 
level  of  GRI  funding  on  or  before 
November  30, 1988. 

Copies  of  this  filing  have  been  served 
on  all  of  the  holders  of  CIG's  FERC  Gas 
Tariff,  Voluane  No.  1-A,  affected 
Original  Voliune  No.  2  customers,  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  25, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

LoiB  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26930  Filed  11-21-88:  8:45  am) 

BtLUNQ  COOE  6717-01-«l 

Exxon  Corp.  and  Hunt  Petrdeum 
Corp.;  Petition  for  Declaratory  Order 

November  15, 1988. 

Take  notice  that  on  October  21, 1988. 
Exxon  Corporation  and  Hunt  Petroleum 
Corporation  (Petitioners)  filed  a  petition 
requesting  the  Commission  to  issue  a 
declaratory  order  stating  that  it  has  no 
jurisdiction  over  a  natural  gas  facility 
located  in  Alabama  state  waters  in  and 
adjacent  to  Mobile  Bay.  Petitioners 
contend  that  the  facility  is  a  gathering 
and  production  facility  under  section 
1(b)  of  the  Natural  Gas  Act  (NGA)  and 
is,  therefore,  exempt  from  jurisdiction 
and  the  certificate  requirements  of  the 
NGA. 

Petitioners  state  that  the  subject  of 
this  petition,  the  Exxon/Hunt  Mobile 
Bay  facility,  will  receive  sour  gas 
produced  horn  Alabama  state  tracts  and 
Outer  Continental  Shelf  (OCS)  leases 
owned  by  petitioners  and  will  deliver 
the  gas  to  an  onshore  processing  and 
treating  plant  which  is  also  owned  by 
petitioners.  The  facility  will  also  deliver 
sour  produced  water  from  the 
production  platforms  to  the  plant  and 
will  return  fuel  gas  and  fresh  water  from 
the  plant  to  the  platforms.  The  facility 
includes  four  separate  lines  which 
petitioners  contend  perform  both 
production  and  gathering  operations 
that  are  closely  integrated  with  the 
operations  of  the  production  platforms 
and  the  onshore  processing  and  treating 
plant.  Petitioners,  therefore,  contend 
that  under  the  primary  fimction  test  set 
forth  in  Farmland  Industries.  Inc.,  23 
FERC  \  61.063  (1983),  the  Exxon/Hunt 
Mobil  Bay  facility  performs  a  gathering 
function  which  qualifies  the  faciUty  for 
an  exemption  under  section  1(b)  of  the 
NGA. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protest  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20428,  within  15  days 
after  publication  of  this  notice  in  the  the 
Federal  Register.  All  protests  will  be 
considered  by  the  Commission,  but  will 
not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 

intervene  in  accordance  with  Rule  214. 


Copies  of  this  petiton  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-26931  Filed  11-21-88;  8:45ain] 

BILLINQ  COOe.  §717-01-11 

Docket  No.  RPS9-14-0011 

Inter-City  Minnesota  Pipelines  Ltd^ 
Inc.;  Tariff  Filing 

November  16, 1988. 

Take  notice  that  on  November  7. 1988. 
Inter-City  Minnesota  Pipelines  Ltd..  Inc. 
("Inter-City").  245  Yorkland  Boulevard. 
North  York.  Ontario.  Canada  MI2  IRI. 
filed  substitute  tariff  sheets  in  the 
above-captioned  proceeding. 

Inter-City  states  that  the  substitute 
sheets  reflect  changes  in  its  PGA  tariff 
language  pursuant  to  Order  Nos.  483  and 
483-A.  and  Inter-City's  compliance  filing 
submitted  in  Docket  No.  RP88-225-O0G. 
The  sheets  reflect  changes  only  in  Inter- 
City's  annual  and  quarterly  PGA  filing 
requirements. 

Copies  of  the  filing  were  served  on 
Inter-City's  jurisdictional  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  Washington.  DC 
20426,  in  accordance  with  Rules  208  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  25. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene: 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-26932  Filed  11-21-88:  8:45  am] 

MUJNO  CODE  1717-01-11 


[Docket  No.  CP89-151-0001 

Tennessee  Gas  Pipeline  Co.;  Request 
Under  Blanket  Auttiorization 

November  17, 198a 

Take  notice  that  on  November  9, 1988, 
Tennessee  Gas  PipeUne  Company, 
(Tennessee).  P.O.  Box  2511.  Houston. 


Texas  77252.  filed  in  Docket  No.  CP8»- 
151-000  a  request  pursuant  to  9 157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Superior 
Natural  Gas  Corporation  (Superior),  a 
marketer,  acting  on  behalf  of  itself  and 
Walter  Oil  *  Gas  Corporation,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000  on  June  18. 1987,  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
September  20. 1988,  it  proposes  to 
transport  up  to  50.000  dekatherms  (dt) 
per  day  equivalent  of  natural  gas  on  an 
interruptible  basis  for  Superior  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
listed  in  Exhibit  "A".  Such 
transportation  service  may  involve 
interconnections  between  Tennessee 
and  various  transporters.  Tennessee 
states  that  it  would  receive  the  gas  at 
existing  points  on  its  system  located 
offshore  Texas  and  offshore  Louisiana 
and  in  the  states  of  Texas,  Louisiana. 
Mississippi  and  Alabama,  and  that  it 
would  transport  and  redeliver  the  gas  in 
multiple  states  at  various  delivery 
points. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  Octoberr  1. 
1988.  as  reported  in  Docket  No.  ST8*- 
405  (filed  October  28, 1988).  Tennessee 
further  advises  that  it  would  transport 
50,000  dt  on  an  average  day  and 
18,250,000  dt  annually. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  88-26G33  Filed  11-21-88:  8:45  am) 
WLUNO  CODE  «717-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AOENCV:  Office  of  Hearings  and 

Appeals.  DOE. 

ACTION:  Notice  of  proposed 

implementation  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$184,267.15  obtained  as  a  result  of  a 
Consent  Order  that  the  DOE  entered 
into  with  Lone  Star  Oil  and  Chemical 
Company  (Case  No.  KEF-0106).  a 
reseller  of  crude  oil  located  in  Dallas. 
Texas.  The  money  is  being  held  in 
escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
DOE'S  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  on  or  before  December  22, 1988, 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue  SW., 
Washington.  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  Case  Number  KEF-0106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L  Weiker,  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy. 
10  CFR  205.282(b),  notice  is  hereby  given 
of  the  issuance  of  the  Proposed  Decision 
and  Order  set  out  below.  The  Proposed 
Decision  relates  to  an  April  18. 1987 
Consent  Order  between  the  DOE  and 
Lone  Star  Oil  and  Chemical  Company 
(Lone  Star).  The  Consent  Order  resolves 
certain  disputes  between  the  firm  and 
the  DOE  concerning  Lone  Star's  possible 
violations  of  DOE  regulations  in  its  sales 
of  crude  oil.  The  settlement  agreement 
covers  the  period  June  1978  through 
January  1980. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account  in  the 
amount  of  $184,267.15.  funded  by  Lone 
Star  pursuant  to  the  Consent  Order.  The 
determination  proposes  that  the  money 
be  placed  into  a  pool  of  crude  oil 
moneys  for  distribution  pursuant  to  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  for  crude  oil 
claims. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 


proposed  refund  procedures.  Such 
parties  are  requested  to  submit  two 
copies  of  their  comments.  Conmients 
should  be  submitted  within  30  days  of 
publication  of  this  notice.  All  comments 
received  in  this  proceeding  will  be 
available  for  public  inspection  between 
1:00  and  5:00  p.m..  Monday  through 
Friday,  except  Federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue  SW.. 
Washington.  DC  20585. 

Dated:  November  16, 1988. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Lone  Star  Oil  and 
Chemical  Company. 

Date  of  Filing:  March  10, 1988. 

Case  Number  KEF-0106. 

On  March  10. 1988.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  (Petition) 
with  the  Office  of  Hearings  and  Appeals 
(OHA).  In  the  Petition,  the  ERA  requests 
that  the  OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving  the 
DOE  and  Lone  Star  Oil  and  Chemical 
Company.  10  CFR  Part  205.  Subpart  V.> 
This  Proposed  Decision  sets  forth  the 
OHA's  tentative  plan  for  distributing 
these  funds  to  qualified  refund 
appHcants. 

During  the  period  June  1978  through 
January  1980.  Lone  Star  was  a  "reseller" 
of  crude  oil  as  that  term  is  defined  in  10 
CFR  212.31.  Lone  Star  was  therefore 
subject  to  the  provisions  of  the 
Mandatory  Petroleum  Price  Regulations. 
10  CFR  Part  212.  The  ERA  conducted  an 
extensive  audit  of  Lone  Star's 
operations  and  found  in  a  Proposed 
Remedial  Order  (PRO)  that  the  firm  had 
violated  applicable  DOE  pricing 
regulations  in  its  sales  of  crude  oil.  The 
PRO  was  issued  as  a  final  Remedial 
Order  (RO)  by  the  OHA  on  August  26. 
1986.  Lone  Star  Oil  and  Chemical 
Company/Michael  A.  McAlister,  14 
DOE  H  83.044  (1986).  Lone  Star  filed  an 
appeal  of  the  RO  on  October  10. 1986. 


'  Lone  Star  CNl  and  Chemical  Company  was  a 
sole  proprietorship  owned  by  Michael  A.  McAlister. 
Accordingly,  Michael  A.  McAlister  was  personally 
liable  for  the  violations  alleged  against  Lone  Star 
Oil  and  Chemical  Company.  Lone  Star  Oil  and 
Chemical  Company  and  Michael  A.  McAlister  will 
be  collectively  referred  to  as  Lone  Star  tiiroughout 
the  rest  of  this  Proposed  Decision  and  Order. 


appeal  docketed  No.  86-35-000  (FERC 
October  10. 1086). 

In  order  to  settle  the  claims  and 
disputes  between  Lone  Star  and  the 
E>OE  that  were  raised  in  the  RO,  the  two 
parties  entered  into  a  Consent  Order  on 
April  18. 1987  (the  Consent  Order).*  In 
accordance  with  the  terms  of  the 
Consent  Order.  Lone  Star  paid 
$184,267.15  to  the  DOE  on  February  8. 
1988.  The  Consent  Order  does  not  make 
any  provision  for  the  distribution  of  the 
funds  remitted  by  Lone  Star.  In  its 
Petition,  the  ERA  states  that  it  has  been 
unable  to  identify  persons  injured  by  the 
overcharges  or  the  amoimt  that  any 
individual  may  be  entitled  to  receive.  In 
accordance  with  the  provisions  of  10 
CFR  Subpart  V.  the  ERA  therefore 
requests  that  the  OHA  establish 
appropriate  procedures  for  the 
distribution  of  the  funds  remitted  by 
Lone  Star. 

I.  Proposed  Refund  Procedures 

On  July  28. 1986.  as  a  result  of  the 
court-approved  Settlement  Agreement  in 
In  Re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
M.D.L  No.  378.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  (MSRP)  providing  that  crude  oil 
overcharge  or  settlement  revenues  wiU 
be  divided  among  the  States,  the  United 
States  Treasury,  and  eligible  purchasers 
of  crude  oil  and  refined  products.  51  FR 
27899  (August  4. 1986).  Up  to  20  percent 
of  the  crude  oil  violation  or  settlement 
amoiuits  may  be  reserved  to  satisfy 
claims  from  injured  parties  that 
purchased  refined  petroleum  products 
between  August  19. 1973  and  January  27, 
1981  (the  crude  oil  price  control  period). 
The  MSRP  also  calls  for  the  remaining 
fimds,  after  deducting  the  reserve,  to  be 
disbursed  for  indirect  restitution.  The 
MSRP  states  that  this  disbursement 
should  be  made  both  to  the  federal 
government  and  to  the  SO  States,  the 
District  of  Coltunbia.  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa 
and  the  Northern  Marianne  Islands  (the 
States).  Accordingly,  once  all  valid 
claims  are  paid,  any  remaining  funds 
will  be  divided  equally  between  the 
federal  government  and  the  States.  The 
federal  government's  share  of  the 
imclaimed  funds  will  ultimately  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

The  Lone  Star  funds  are  subject  to  the 
MSRP.  Therefore,  we  propose  to 
institute  a  claims  process  for  the 


•  Under  the  provisions  of  the  Consent  Order.  Lono 
Star  agreed  to  withdraw  its  RO  appeal  and  waived 
its  right  to  further  administrative  appeal  or  any 
judicial  review  of  the  RO.  See  Consent  Order.  ^  13. 
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$184,267.15  in  funds  involved  in  this 
proceeding.  In  the  present  case,  we  have 
decided  to  reserve  the  full  20  percent  or 
$36,853.43.  of  the  alleged  violation 
amount,  plus  a  proportionate  share  of 
the  accrued  interest,  for  direct 
restitution  to  claimants  that  purchased 
K-fined  petroleum  products  diu^ng  the 
crude  oil  price  control  period.  Refunds 
to  eligible  claimants  that  purchased 
refined  petroluem  products  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
Lone  Star  refund  pool  of  $184,267.15  by 
the  total  consumption  of  petroleum 
products  in  the  United  States  during  the 
crude  oil  price  control  period 
(2.020,997.335.000  gallons).  Mountain 
Fuel  Supply  Co..  14  DOE  \  85.475  at 
88.867  (1988)  (Mountain  Fuel).  This 
approach  reflects  the  fact  that  crude  oil 
overcharges  were  spread  to  every  region 
by  the  Entitlements  Program.'  The 
voliunetric  amount  for  the  crude  oil  pool 
established  in  this  proceeding  is 
therefore  $0.000000091176  per  gallon  of 
refined  products  purchased  ($184,267.15/ 
2,020,997.335,000 = $0.000000091176). 
We  propose  that  the  remaining  80 
percent  of  the  funds,  or  $147,413.72,  be 
disbiu^ed  equally  to  the  federal 
government  and  to  the  States  for 
indirect  restitution.  We  propose  to  direct 
the  DOE'S  Office  of  the  Controller  to 
separate  and  divide  this  amount,  and  to 
distribute  $73,706.88  plus  appropriate 
interest  to  the  States'  crude  oil  tracking 
account  *  and  $73,706.86  plus 
appropriate  interest  to  the  federal 
government's  crude  oil  tracking  account. 

n.  Proposed  Presumptions  Concerning 
Injury 

We  propose  that  the  process  the  OHA 
will  use  to  evaluate  claims  based  on 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges  pursuant  to  10  CFR 
Part  205,  Subpart  V.  Mountain  Fuel,  14 
DOE  at  88.869.  As  in  non-crude  oil 
cases,  applicants  generally  are  required 
to  document  their  purchase  volumes  and 
to  prove  that  they  were  injured  by  the 


*  The  Department  of  Energy  established  the 
Entitlements  Program  to  e<iualize  access  to  the 
benefits  of  crude  oil  price  controls  among  all 
domestic  refiners  and  their  downstream  customers. 
To  accomplish  this  goal,  refiners  were  required  to 
make  transfer  payments  among  themselves  through 
the  purchase  and  sale  of  entitlements  to  the  lowest 
priced  crude  oil.  This  balancing  mechanism  had  the 
effect  of  evenly  dispersing  overcharges  resulting 
from  crude  oil  miscertifications  throughout  the 
domestic  refining  industry.  See,  ».g.,  Amber 
Refining.  Inc..  13  DOE  1  85,217  (1985). 

*  The  funds  in  the  States'  crude  oil  tracking 
account  are  distributed  to  the  56  States,  territories 
and  possessions  of  the  United  States  whenever  the 
total  amount  of  the  account  equals  10  million  dollars 
or  as  determined  by  the  Director  of  the  OHA. 


alleged  violations  (i.e..  that  they  did  not 
pass  through  the  alleged  overcharges  to 
their  customers).  We  propose  to  apply 
the  standards  for  showing  injury  that  the 
OHA  has  developed  in  analyzing  non- 
crude  oil  claims.  See,  e.g.,  Dorchester 
Gas  Corp..  14  DOE  |  85.240  (1986).  There 
standards  include  a  finding  that  end- 
users  and  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by  a 
consent  order  firm's  alleged 
overcharges.  From  our  experience  with 
Subpart  V  refund  proceedings,  we 
beUeve  that  potential  claimants  will  fall 
into  the  following  categories:  (1)  End- 
users,  i.e.,  consumers  that  used  refined 
petroleum  products;  (2)  regulated  non- 
petroleiun  industry  entities  that  used 
Lone  Star  products  in  their  businesses, 
or  cooperatives  that  purchased  Lone 
Star  products  for  their  businesses;  and 
(3)  refiners,  resellers  or  retailers  that 
resold  refined  petroleum  products. 

We  further  propose  to  adopt  certain 
presumptions  that  will  permit  claimants 
to  participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  will  enable  the  OHA  to  consider 
refund  applications  in  the  most  efficient 
maimer  possible.  American  Pacific 
International.  14  DOE  f  85,158  (1986). 
First  we  propose  to  adopt  a 
presimiption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  refined  products  made 
during  the  crude  oil  price  control  period 
and  that  refunds  should  therefore  be 
made  on  a  pro  rata  or  volumetric  per 
gallon  basis.  In  the  absence  of  better 
information,  a  volumetric  refund 
assumption  is  soimd  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

We  also  propose  to  adopt  a  number  of 
injury  presumptions  that  will  simplify 
and  streamline  the  refund  process.  We 
will  discuss  these  presumptions  and  the 
showing  that  each  type  of  apphcant 
must  make  in  Section  II  (A)  below. 

(A)  Specific  Application 
Requirements  for  Each  Category  of 
Refund  Applicants — (1)  Refund 
Applications  of  End- Users.  We 
proposed  to  adopt  a  finding  that  end- 
users  or  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
Consent  Order.  Unlike  regulated  firms  in 
the  petroleum  industry,  end-users 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period. 
Moreover,  they  were  not  required  to 
keep  records  Uiat  justified  selling  price 
increases  by  reference  to  cost  increases. 


For  these  reasons,  an  analysis  of  the 
impact  of  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceedings.  Texas  Oil 
and  Gas  Corp.,  12  DOE  \  85,069  at  88.209 
(1984).  Therefore,  we  propose  that  end- 
users  of  petroleum  products  need  only 
establish  that  they  were  ultimate 
consumers  of  a  specific  volume  of 
petroleum  products  to  qualify  for  a 
refund  of  their  full  allocable  share. 

(2)  Refund  Applications  of 
Cooperatives  and  Regulated  Firms.  We 
also  propose  that  firms  whose  price  for 
goods  and  services  are  regulated  by  a 
government  agency  or  by  the  terms  of  a 
cooperative  agreement  will  not  be 
required  to  demonstrate  injury  as  a 
result  of  alleged  crude  oil  overcharges. 
Although  such  firms,  e.g..  public  utilities 
that  used  petroleum  products  as 
feedstocks  and  agricultural 
cooperatives,  generally  would  have 
passed  any  overcharges  through  to  their 
customers,  they  generally  would  pass 
through  any  refimds  as  well.  Therefore, 
we  will  require  such  applicants  to 
certify  that  they  will  pass  any  refund 
received  through  to  their  customers  and 
to  provide  us  with  a  detailed 
explanation  of  how  they  plan  to 
accomphsh  this  restitution.  We  will  also 
require  them  to  explain  how  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  their  receipt  of 
the  refund  money.  See  Office  of  Special 
Counsel,  9  DOE  "|  82,538  at  85,203  (1982). 
However,  utihty  claimants  whose  claims 
are  based  on  5,000,000  gallons  or  less 
will  not  be  required  to  certify  that  they 
will  pass  the  refunds  through  to  their 
customers.  We  further  note  that  a 
cooperative's  sales  of  petroleimi 
products  to  non-members  will  be  treated 
in  the  same  manner  as  sales  by  other 
resellers.  Cooperatives  should  therefore 
provide  the  DOE  with  a  breakdown  of 
their  sales  volumes  to  members  and 
non-members. 

(3)  Refund  Applications  of  Resellers, 
Retailers  and  Refiners.  We  propose  to 
adopt  a  presumption  that  resellers, 
retailers  and  refiners  were  generally 
able  to  pass  any  crude  oil  overcharges 
through  to  their  customers.  In  order  to 
qualify  for  a  refund,  resellers,  retailers 
and  refiners  must  therefore  show  that 
they  were  imable  to  pass  through  the 
effects  of  crude  oil  overcharges  to  their 
own  customers.  It  will  be  extremely 
difficult  for  resellers  and  retailers  to 
make  such  a  showing.  The  Entitlements 
program  spread  crude  oil  overcharges 
evenly  throughout  the  industry.  Because 
crude  oil  overcharges  equally  affected 
o/y  resellers  and  retailers  (i.e.,  the 
reseller  and  retailer  applicants  and  their 


competitors),  regardless  of  supplier,  we 
believe  that  resellers'  and  retailers' 
selling  prices  generally  increased  to  the 
same  degree.  See  A.  Tarricone,  Inc.,  15 
DOE  1  85,495  to  88,896  (1987) 
(Tarricone].  It  would  be  imreasonable  to 
presume,  therefore,  that  any  reseller  or 
retailer  applicants  in  Subpart  V  crude 
oil  refund  proceedings  were  adversely 
affected  or  competitively  injured  by 
crude  oil  overcharges.  Instead,  we 
require  a  detailed  demonstration  that  a 
reseller  or  retailer  was  unable  to  pass 
through  the  effects  of  crude  oil 
overcharges  to  its  customers.  For 
example,  a  gasoline  station  would  need 
to  show  that  the  minute  fraction  of  a 
cent  per  gallon  crude  oil  overcharge  was 
absorbed  by  it  rather  than  passed 
through  to  its  customers  as  a  result  to 
overall  higher  prices  in  the  gasoline 
market  in  its  area. 

(B)  General  Refund  Application 
Requirements.  In  addition  to  the  specific 
requirements  outlined  above,  all 
Apphcations  for  Refund  must  be  in 
writing  and  must  be  signed  by  the 
applicant.  The  OHA  has  issued  a 
number  of  Decisions  and  Orders 
explaining  crude  oil  refimd  procedures. 
Two  Decisions  describing  crude  oil 
refimd  procedures  in  detail  are  Ernest 
Allerkamp,  17  DOE  \  85,079  (1988),  and 
Tarricone.  15  DOE  1  85,495  (1987). 
Individuals  who  have  already  filed  a 
crude  oil  refimd  application  will  not  be 
required  to  submit  another  application 
in  order  to  be  considered  for  a  share  of 
the  money  paid  to  the  DOE  by  Lone 
Star. 

It  is  therefore  ordered  that  the  refund 
amount  remitted  to  the  Department  of 
Energy  by  Lone  Star  Oil  and  Chemical 
Company  pursuant  to  the  Consent  Order 
executed  on  April  18, 1987  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  88-26952  FUed  11-21-88;  8:45  am] 

BILUNG  CODE  M90-01-«l 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

(Public  Notice  10] 

Agency  Forms  Submitted  for  OMB 
Review 

agency:  Export-Import  Bank  of  the 
United  States. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  Eximbank  has  submitted  a 
proposed  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 


Purpose:  The  purpose  of  the  proposed 
report  is  to  fulfill  a  statutory  mandate, 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which 
requires  Eximbank  to  provide  a  written 
report  regarding  tied  and  mixed  credits 
to  Congress. 

Summary: 

(1)  Type  of  Request-  new 

(2)  Number  of  Forms  Submitted:  one 

(3)  Form  Number:  ETB  89-1 

(4)  Title  of  Information  Collection:  Tied 
Aid  Interview  Topics 

(5)  Frequency  of  Use:  once 

(6)  Respondents:  private  sector  U.S. 
exporters 

(7)  Estimated  Total  Number  of 
Responses:  25 

(8)  Estimated  Total  Number  of  Hours 
Needed  to  Fill  Out  the  Form:  2 
Additional  Information  and 

Comments:  Copies  of  the  proposed 
application  may  be  obtained  from 
Helene  Wall,  Agency  Clearance  Officer 
(202)  566-8111.  Comments  and  questions 
should  be  directed  to  Francine  Picoult 
Office  of  Management  and  Budget, 
Information  and  Regulatory  Affairs, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7340.  All  comments  should  be 
submitted  within  two  weeks  of  this 
notice;  if  you  intend  to  submit  comments 
but  are  unable  to  meet  this  deadline, 
please  advise  Francine  Picoult  by 
telephone  that  comments  will  be 
submitted  late. 

Date:  November  16, 198a 
Helene  H.  Wall. 
Agency  Clearance  Officer. 
(FR  Doc  88-27018  Filed  11-21-88;  8:45  am] 

MLUNa  CODE  M«M>1-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations;  Serviclos 
Intemaclonales,  Inc^  et  al. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 
License  Number:  2528 
Name:  Servicios  Intemaclonales,  Inc. 

dba  Sico 
Address:  2101  Austin.  Ste.  210.  Houston, 

TX  77002 
Date  Revoked:  October  26, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 


License  Number  3111 

Name:  Seacon  Express  International, 

Inc. 
Address:  1111  Watsoncenter  Road.  Ste. 

D  &  E.  Carson,  CA  90745 
Date  Revoked:  October  28, 1988 
Reason:  Surrendered  license  voluntarily 
License  Number  3053 
Name:  Rider  Distributors,  Inc. 
Address:  1671  W.  38th  Place,  Unit  1408. 

Hialeah,  FL  33012 
Date  Revoked:  November  3. 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2415 
Name:  Gir  World  Forwarders,  Inc. 
Address:  45  John  Street.  New  York.  NY 

10038 
Date  Revoked:  November  3. 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2783 
Name:  Amex  International  Shipping,  Inc. 
Address:  1551  W.  Redondo  Beach  Blvd^ 

Ste.  200,  Gardena.  CA  90247 
Date  Revoked:  November  5, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
Robert  G.  Drew, 

Director,  Bureau  of  Domestic  Regulation. 
(FR  Doc.  88-26904  Filed  11-21-88:  8:45  am] 

BHXMO  CODE  C730-01-M 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

agency:  Federal  Mediation  and 

Conciliation  Service. 

action:  Final  FY  1989  program 

guidelines/apphcation  solicitation  for 

National  Labor-Management 

Conference. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1989 
Program  Guidelines/Application 
Solicitation  for  the  National  Labor- 
Management  Conference  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L  Regner.  202/653-5320. 

Labor-Management  CooperatioQ 
Program — FY  1989  Applicatioo 
SoIidtatioD  for  the  National  Labor- 
Management  Conference 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  1989  c>'cle  of  the 
Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
the  Fifth  National  Labor-Management 
Conference  schedu'ed  for  May  30-June 
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1, 1990.  A  separate  solicitation  has  been 
issued  for  grants  to  support  labor- 
management  committees.  The  Program 
Description  and  other  sections  that 
follow  as  well  as  a  separately  published 
FMCS  Financial  and  Administrative 
Grants  Manual  make  up  the  basic 
guidelines,  criteria,  and  program 
elements  a  potential  applicant  must 
know  in  order  to  develop  an  application 
for  funding  consideration.  Directions  for 
obtaining  an  application  kit  may  be 
found  in  Section  G. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  was  designed  to  promote  the 
use  of  joint  labor-management 
conmiittees  to  deal  with  issues  of  mutual 
concern  between  labor  and 
management.  Since  fiscal  year  1981.  the 
Federal  Mediation  and  Conciliation 
Service  has  awarded  about  100  grants 
for  the  direct  support  of  these  joint 
committees.  In  an  effort  to  promote  this 
concept  to  a  larger  audience,  FMCS  has 
also  awarded  four  grants  to  support  four 
national  conferences  which  highlight 
developments  and  experiences  of  such 
committees  around  the  nation.  A  total  of 
about  4,700  persons  have  attended  these 
four  conferences. 

The  Fifth  National  Labor-Management 
Conference  will  be  supported  by  FMCS 
through  a  competitive  cooperative 
agreement.  All  application  budget 
requests  should  focus  directly  on 
supporting  the  conference  in 
cooperation  with  FMCS. 

Required  Program  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  what 
problems  or  issues  face  today's  business 
and  labor  leaders  that  can  be  addressed 
at  the  conference.  This  section  basically 
discusses  why  such  a  conference  is 
needed. 

2.  Results  or  Benefits  Expected— The 
application  must  discuss  what  the 
conference  is  expected  to  accomplish. 

3.  Approach — ^This  section  specifies  in 
detail  how  the  applicant  will  assist 
FMCS  in  accomplishing  the  goals  and 
objectives.  At  a  minimum,  the  following 
elements  must  be  included: 

(a)  What  services  will  the  applicant 
provide  in  the  planning,  design,  and 
marketing  of  the  conference. 

(b)  What  services  will  the  applicant 
provide  in  the  administration  of  the 
conference. 

(c)  What  services  will  the  applicant 
provide  in  the  evaluation  of  the 
conference. 


(d)  What  kind  of  technical  assistance 
will  the  applicant  provide  as  a  follow-up 
to  the  conference. 

(e)  What  experience  has  the  applicant 
had  in  supporting  conferences  and/or 
labor-management  cooperation. 

(f)  What  kind  of  computer-based 
registration  system  will  be  used  and  its 
capacities. 

4.  Major  Milestones— Tlaa  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  WHEN  each 
will  be  completed. 

5.  Other  fleguire/nente— Applicants 
are  also  responsible  for  the  following: 

(a)  a  detailed  budget  narrative  based 
on  applicable  policies  and  procedures 
contained  in  the  FMCS  Financial  and 
Administrative  Grants  Manual; 

(b)  A  position  description  or  resume  of 
a  proposed/ actual  person  who  will  act 
as  the  Conference  Administrator.  The 
Conference  Administrator  must  reside  in 
the  Washington,  DC  area; 

(c)  A  copy  of  the  proposed  agreement 
or  contract  between  the  applicant  and 
the  Conference  Administrator; 

(d)  An  acknowledgement  that  the 
selection  of  the  Conference 
Administrator  is  subject  to  prior 
approval  by  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
scoring  and  selecting  an  applicant  for 
award: 

(1)  The  extent  to  which  an  applicant 
has  identified  an  understanding  of  the 
issues  and  problems  facing  labor  and 
management  that  can  be  addressed 
through  the  conference. 

(2)  The  appropriateness  of  the 
expectations  of  what  can  be 
accomplished  through  the  conference. 

(3)  The  feasibility  of  the  approach 
proposed  in  carrying  out  the  conference. 
This  includes  an  evaluation  of  how 
comprehensive  the  proposed  support 
services  are  and  the  feasibility  of  the 
applicant  in  providing  the  services  in  a 
satisfactory  marmer. 

(4)  The  feasibility  and  thoroughness  of 
the  implementation  plan  and  major 
milestones. 

(5)  The  cost  effectiveness  and  fiscal 
soundness  of  the  applicant's  budget 
request. 

C.  Eligibility 

Applicant  eligibility  is  limited  to 
national  scope  labor  management 
committees/organizations  or  private 
non-profit  organizations  which  can 
docimient  that  a  major  purpose  or 
function  of  their  organization  has  been 
the  improvement  of  labor  relations. 


D.  Allocations 

FMCS  has  allocated  $70,000  for  this 
effort.  This  amount,  plus  any  project 
income,  must  cover  all  conference 
expenses  including  speaker  travel, 
postage,  food  and  beverage,  salary, 
audio-visual  equipment  rental,  etc. 
Requests  for  blanket  or  fixed  indirect 
(overhead)  costs  will  be  denied. 

E.  Length  of  Award  and  Match 

The  length  of  award  will  be  19  months 
beginning  March  1, 1989  and  ending 
September  30, 1990.  No  matching  funds 
will  be  required  for  this  cooperative 
agreement. 

F.  Application  submission  and  Review 

Applications  must  be  postmarked  no 
later  than  January  28, 1989.  No 
applications  or  supplementary  materials 
can  be  accepted  after  the  deadline.  It  is 
the  responsibiUty  of  the  applicant  to 
ensure  that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application, 
plus  one  copy  should  be  addressed  to 
the  Office  of  Labor-Management  Grant 
Programs,  FMCS,  2100  K  Street.  NW., 
Washington,  DC  20427. 

After  the  deadline  has  passed,  all 
eligible  conference  applications  will  be 
reviewed,  scored,  and  selected  by  the 
Director,  Labor-Management  Grant 
F>rograms  who  also  serves  as 
Conference  Coordinator.  Due  to  the 
special  natiu^  of  this  cooperative 
agreement,  a  Grant  Review  Board  will 
not  be  used.  All  conference  applicants 
will  be  notified  of  results  prior  to 
February  28, 1989.  Applications 
submitted  after  the  deadline  date  or  that 
fail  to  adhere  to  eligibility  or  other  major 
requirements  may  be  administratively 
rejected  by  the  Director,  Labor- 
Management  Grant  Programs. 

G.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  free  of 
charge  by  contacing  Peter  L.  Regner, 
Labor-Management  Grant  programs, 
FMCS,  2100  K  Street.  NW..  Washington. 
DC  20427  or  by  calling  (202)  653-5320. 
Kay  McMurray. 

Director.  Federal  Mediation  and  Conciliation 
Service. 
[PR  Doc.  88-26968  Filed  11-21-88:  8:45  am] 

BILUNQ  CODE  t732-01-4l 


Labor-Management  Cooperation 
Program;  Application  Solicitation 

AQENCV:  Federal  Mediation  and 
Conciliation  Service. 

action:  Final  FY  1989  Program 
Guidelines/ Application  Solicitation  for 
Labor-Management  Committees. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1989 
Program  Guidelines/ Application 
Solicitation  for  the  Labor-Management 
Cooperation  Program.  The  program  is 
supported  by  Federal  funds  authorized 
by  the  Labor-Management  Cooperation 
Act  of  1978.  subject  to  annual 
appropriations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L  Regner.  202/653-5320. 

Labor-Management  Cooperation 
Program — Application  Solicitation  for 
Labor-Management  Committees — FY 
1989 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  1989  cycle  of  the 
Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  A 
separate  solicitation  will  be  issued  for 
support  of  the  Fifth  National  Labor- 
Management  Conference.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  Fiscal  Year 
1981.  The  Act  generally  authorizes 
FMCS  to  provide  assistance  in  the 
establishment  and  operation  of  plant, 
area,  public  sector,  and  industry-wide 
labor-management  committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(6)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 


an  application  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
I.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978  follows  this 
solicitation  and  should  be  reviewed  in 
conjunction  with  this  solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  conununication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operatoin  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  employees 
represented  by  a  labor  organizations 
and  covered  by  a  formal  collective 
bargaining  agreement.  These 
committees  may  be  found  at  either  the 
plant  (worksite),  area,  industry,  or 
public  sector  levels.  A  plant  or  worksite 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
continguous  multicounty,  or  statewide 
jurisdictions.  An  industry  conmiittee 


generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related 
labor  unions  producing  a  common 
product  or  service  in  the  private  sector 
on  a  local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee  consists 
of  government  employees  and  managers 
in  one  or  more  units  of  a  local  or  state 
govenmient  Those  employees  must  be 
covered  by  a  formal  collective 
bargaining  agreement.  Employees 
covered  by  a  so-called  "meet  and 
confer"  agreement  are  not  eligible  under 
this  program.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
conmiittee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY89,  competition  will  be  open  to 
plant,  area,  private  industry,  and  public 
sector  committees.  In-plant  committee 
applications  should  ofTer  an  iimovative 
or  unique  effort.  All  application  budget 
requests  should  focus  directly  on 
supporting  the  committee.  Applicants 
should  avoid  seeking  funds  for  activities 
that  are  clearly  available  under  other 
Federal  programs  (e.g..  job  training, 
mediation  of  contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(8)  face  the  plant 
area,  govenmient.  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  docimient 
the  problem(8)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problem(8).  This 
section  basically  discusses  WHY  the 
effort  is  needed. 

2.  Results  or  Benefits  tJcpected— By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT\he  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant 
While  a  goal  of  "improving 
communications  between  employers 
and  employees"  may  suffice  as  one 
over-all  goal  of  a  project  the  objectives 
must  whenever  possible,  be  expressed 
in  measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 
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3.  Approach — This  section  of  the 
apphcation  specifies  HOW  the  goals 
and  objectives  will  be  accomplished.  At 
a  minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish  its 
goals  and  objectives: 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board: 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach: 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(0  For  applications  from  existing 
committees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accompUshed  as  well  as  a  timetable 
for  WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the  life 
of  the  grant  using  October  1989  as  the 
start  date.  The  accomplishment  of  these 
tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the 
project's  success  in  meeting  its  goals 
and  objectives. 

An  evaluation  plan  must  be  developed 
which  will  briefly  discuss  what  basic 
questions  or  issues  the  assessment 
examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 


6.  Letters  of  Commitment — 
AppUcations  must  include  current  letters 
of  commitment  from  all  proposed  or 
existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participant  support  the 
application  and  will  attend  scheduled 
committee  meetings.  A  blanket  letter 
signed  by  a  committee  chairperson  or 
oAer  official  on  behalf  of  all  members  is 
not  acceptable. 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee: 

(b)  From  existing  committes,  a  copy  of 
the  existing  staffing  levels,  a  copy  of  the 
by-laws,  a  breakout  of  annual  operating 
costs  and  identification  of  all  sources 
and  levels  of  current  financial  support; 

(c)  A  detailed  budget  narrative  based 
on  poUcies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropirate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focvxs  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  in-plant 
applicants,  this  section  will  address  the 
degree  of  innovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  The  appropria'-^ness  of  conunittee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application. 

(5)  The  feasibility  and  thoroughness  of 
the  implementation  plan  in  specifying 
major  milestones  and  target  dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 


request,  as  well  as  the  application's 
feasibility  vs.  its  goals  and  approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and, 

(8)  The  value  to  the  goverment  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
conunittee  concept. 

C.  Eligibility 

Eligible  grantees  include  State  and 
local  units  of  government,  private,  non- 
profit labor-management  committtees 
(or  a  labor  or  management  entity  on 
behalf  of  a  committee  that  will  be 
created  through  the  grant),  and  certain 
third  party  private  non-profit  entities  on 
behalf  of  one  or  more  committees  to  be 
created  through  the  grant.  Federal 
government  agencies  and  their 
employees  are  not  eligible. 

Third  party  private,  non-profit  entities 
which  can  docimient  that  a  major 
purpose  or  function  of  their  organization 
has  been  the  improvement  of  labor 
relations  are  eligible  to  apply.  However, 
all  fimding  must  be  directed  to  the 
functioning  of  the  labor-management 
committee,  and  all  requirements  under 
Part  B  must  be  followed.  Applications 
from  third-parly  entities  must  document 
particularly  strong  support  and 
participation  from  all  labor  and 
management  parties  with  whom  the 
applicant  will  be  working.  Applicants 
from  third-parties  which  do  not  directly 
support  the  operation  of  a  new  or 
expanded  committee  will  not  be  deemed 
eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
conunittee  operations  are  generally  not 
eligible  to  apply.  The  only  exception 
applies  to  third-party  grantees  who  seek 
frnids  on  behalf  of  an  entirely  different 
conunittee. 

D.  Allocations 

FMCS  Has  allocated  $930,000  for  this 
program.  Specific  funding  levels  will  not 
be  established  for  each  type  of 
committee.  Instead,  the  review  process 
will  be  conducted  in  such  a  manner  that 
at  least  two  awards  will  be  made  in 
each  category  (plant,  industry,  public 
sector,  and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
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be  awarded  according  to  merit  without 
regard  to  category. 

FMCS  reserves  the  right  to  retain  up 
to  5  percent  of  the  FY89  appropriation  to 
contract  for  program  support  purposes 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline]  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  double  the 
initial  cash  match  ratio. 

The  total  project  period  can  thus 
normally  be  no  more  than  24  months. 

Initial  awards  to  establish  new  labor- 
management  committtees  (i.e.,  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additonal  18  months  at  doublt  the  initial 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  $35,000  in  FMCS  funds  per 

aimum  for  existing  in-plant  applicants; 
—Up  to  $50,000  over  18  months  for  new 

in-plant  committee  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  exisitng  area,  industry  and 

public  sector  committees  applicants; 
—Up  to  $100,000  per  18-month  period  for 

new  area,  industry,  and  public  sector 

committee  applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal  funding 
level  and  its  required  grantee  match, 
applicants  may  supplement  these  funds 
through  voluntary  contributions  from 
other  sources. 

F.  Match  Requirements  and  Cost        , 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 


from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
suported  efforts  are  considered  "project 
income."  and  may  not  be  used  for 
matching  purposes. 

It  will  be  the  policy  of  this  program  to 
reject  all  requests  for  indirect  or 
overhead  costs.  In  additon.  grant  funds 
must  not  be  used  to  supplant  private  or 
local/state  government  funds  ciurently 
spent  for  these  purposes.  Funding 
requests  form  existing  committees 
should  focus  entirely  on  the  costs 
associated  with  the  expansion  efforts. 
Also,  under  no  circumstances  may 
business  or  labor  officials  participating 
on  a  labor-management  committee  be 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions.  Applicants 
generally  will  not  be  allowed  to  claim 
all  or  a  portion  of  existing  staff  time  as 
an  expense  or  match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  appUcants  are 
encouraged  to  consult  the  FY89  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by  both 
a  labor  management  representative  and 
be  postmarked  no  later  than  May  6, 
1989.  No  applications  or  supplementary 
materials  can  be  accepted  after  the 
deadline.  It  is  the  responsibility  of  the 
applicant  to  ensure  that  the  application 
is  correctly  postmarked  by  the  U.S. 
Postal  Service  or  other  carrier.  An 
original  application,  containing 
niunbered  pages,  plus  three  copies 
should  be  addressed  to  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grant  Programs, 
2100  K  Street,  NW..  Washington,  DC 
20427. 

After  the  deadline  has  passed,  all 
eligible  applications  except  for  those  for 
the  National  Conference,  will  be 
reviewed  and  scored  initially  by  one  or 
more  FMCS  Grant  Review  Boards.  The 
Board(s)  will  decide  which  applications 
will  be  recommended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grant  Programs,  will 
finalize  the  scoring  and  selection 
process  for  those  applications 
recommended  by  the  Board{8). 

All  FY89  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  30, 1989. 
Applications  submitted  after  the 
deadline  date  or  that  fail  to  adhere  to 


eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grant 
Programs. 

H.  Application  Development  Training 

In  FY89,  FMCS  will  offer  a  half-day 
training  program  to  assist  potential 
applicants  with  the  development  and 
writing  of  an  FMCS  grant  application. 
This  training  session  will  be  conducted 
in  Washington,  DC.,  on  December  8, 
1988.  Individuals  interested  in  attending 
the  session  should  contact  FMCS  to 
reserve  a  space.  See  Section  I  for 
contact  information. 

/.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  free  of 
charge  by  contacting  Lee  A.  Buddendeck 
or  Peter  L  Regner,  Federal  Mediation 
and  Conciliation  Service.  Labor- 
Management  Grant  Programs,  2100  K 
Street,  NW.,  Washington,  DC  20427;  or 
by  calling  202/653-5320. 
Kay  McMufray, 

Director,  Federal  Mediation  and  Conciliation 
Service. 

[PR  Doc.  88-26970  Filed  11-21-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority,  Health 
Care  Hnancing  Administration 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA)  (Federal 
Register,  Vol.  48.  No.  198.  pp.  46434- 
46448,  dated  Wedneday,  October  12. 
1983)  is  amended  to  reflect  the 
establishment  of  the  Prescription  Drug 
Implementation  Task  Force  in  the 
Bureau  of  Program  Operations  in  the 
Office  of  the  Associate  Administrator 
for  Operations.  This  task  force  will:  (1) 
Develop  guidelines  for  and  implement 
electronic  point  of  sale  processing  for 
Medicare  prescription  drug  claims  (at 
participating  pharmacies);  (2)  conduct 
surveys  and  studies  to  effectively 
determine  prescription  drug  costs  and 
other  costs  associated  with  operating 
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the  program;  (3)  standardize  formats  for 
claims  submission,  receipts,  and 
telephone  prescriptions;  and  (4)  develop 
audit  and  utilization  review  guidelines 
for  drug  procesAors. 

The  speciHc  amendment  to  Part  F.  is 
described  below: 

•  Section  FP.20.A.5.  Prescription  Drug 
Implementation  Task  Force  (n>A-2)  ia 
added  to  reflect  the  estabUshment  of  a 
focal  coordinating  point  for  the 
development  of  new  operational 
requirements.  The  new  section  reads  as 
follows: 

5.  Prescription  Drug  Implementation 
Task  Force  (FPA-2). 

Oversees  the  operational 
implementation  of  the  Medicare 
prescription  drug  benefit  including  home 
intravenous  and  immunosuppressive 
drug  therapy.  Develops  Requests  for 
Proposals  in  order  to  contract  with 
entities  to  process  prescription  drug 
claims.  Develops  the  standard  format  for 
claims  submission.  E)evelops  the 
standard  receipt  for  beneficiaries'  use. 
Responsible  for  the  implementation  of 
electronic  point  of  sale  processing  at 
participating  pharmacies.  Develops 
procedures  for  conducting  enrollment  of 
participating  pharmacies.  Develops 
guidelines  for  the  provision  of  electronic 
point  of  sale  technology  to  participating 
pharmacies.  Develops  utilization  review 
guidelines  for  use  by  the  drug  claim 
processors.  Develops  audit  guidelines 
for  use  of  the  drug  claims  procedures. 
Establiafaes  an  appeals  procedure  for 
drug  claims.  Conducts  surveys  of 
average  wholesale  costs  of  prescription 
dings.  Conducts  studies  of  wholesale 
and  retail  prices  of  prescription  drugs. 
Develops  Physician  Guide  of  500  most 
prescribed  drugs.  Develops  uniform 
notice  on  telephone  prescriptions. 
Develops  performancs  standards  for 
drug  processors.  Coordinates  activities 
between  drug  processors  and  State 
agencies  concerning  buy-in  for  Medicaid 
recipients  of  prescription  drug  costs. 
Coordinates  with  all  other  HCFA  and 
HHS  components  involved  in  the 
presciptiim  drug  program.  This  is  a 
temporary  oi^ganizatien  that  is  expected 
to  be  in  operation  until  1981  when  its 
activities  will  be  incorporated  into  odier 
Bureau  of  Program  Operations 
components. 

Date:  October  24, 1988. 
loaepli  R.  AntiM, 

Acting  Auociate  AdminiBtrator  for 
MeuHigemtnt  tuidSupportSarvicea. 

[FR  Doc  a«^270QB  nied  n-ZV-8B;  ft45  am] 
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Office  of  thft  Secretary 

Office  of  ttM  Inspector  GMeraU 
Delegation  ef  Authority  To  Issue 
Subpoenas  of  Witnesses  fri 
Investlgatfons  Under  Section  1 128A  of 
the  Social  Security  Act 

Notice  is  hereby  given  that  on 
ISiovember  3, 1983,  the  Inspector  General 
redelegated  ta  the  Deputy  Inspector 
General,  the  Assistant  Inspector 
General  fior  Investigations  and  his 
Deputies,  and  the  Regional  Inspectors 
General  for  Investigations,  the  authority 
delegated  to  him  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  on  April  26. 1988.  That 
delegation  au&orizes  the  Inspector 
General  to  issue  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  any  evidence  that 
relates  to  any  matter  under 
investigatian,  for  the  purposes  of  any 
investigation  imder  section  lt28A  of  the 
social  Security  Act 

This  authority  cannot  be  redelegated. 

Date:  November  16, 1988. 
S.  Anthony  McCum. 

Assistant  Secretary  for  Sfanagement  and 

Budget. 

[PR  Doc  8»-270e8  Filed  11-21-68:  8:4Sani] 
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Centers  for  Disease  Control 

National  Committee  on  Vital  and 
Health  Statistic*  Sul»cemmlttee  on 
Health  Cve  Slatiatlcs;  Meeting 

action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463],  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Care  Statistics  established 
pursuant  to  42  U.S.C.  242k,  section 
306(k){2)  of  the  Public  Health  Service 
Act,  as  amended,  announces  the 
following  Subcommittee  meeting 
(working  session). 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Health  Care  Statistics 

Time  and  Date:  8.<U  a.m.-2:00  p.m.- 
December  15, 1988 

Place:  5th  Floor  Conference  Room. 
Health  PoUcy  Institute,  Boston 
University,  53  Bay  State  Road,  Boston, 
Massachusetts  02215. 

Status:  Open 

Purpose:  Woricing  session  of  the 
Subcommittee  to  review  National  Center 
for  Health  Statistics  (NCHS]  plans  for 
implementing  changes  in  its  surveys  of 
health  care  providers,  with  particular 


focus  on  the  relationship  of  minimum 
data  sets  to  proposed  survey  plans. 

Contact  Penon  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  €tnd  raster 
of  Committee  members  may  be  obtained 
from  Gail  P.  Fisher,  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  hfoaltfa  Statistics,  Room  2-12,  Center 
Building.  3700  Bast  West  Highway, 
Hyattsville,  Maryland  20782,  telephone 
(301)  436-7050. 

Dated:  November  IB,  1988. 
Elvin  ffilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  88-26914  Filed  11-21-68;  8:45  am] 
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Food  and  Drug  Administration 
[Ooctwt  Na  84N-08M] 

vmyt  Chloride  Mid  OUier  ChiortnatBd 
Polymers(  Intent  To  Piepare  an 
Environmental  innpaet  Statement 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  intent 

SUMHUflYrThe  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  it  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  effects  of  the  proposed 
amendments  to  its  food  additive 
regulations  to  provide  for  the  safe  use  of 
vinyl  chloride  polymers  in  contact  with 
food.  The  EIS  will  also  consider  the 
potential  environmental  impact  of  four 
food  additive  petitions  involving 
chlorinated  polymers.  The  EIS  will  be 
prepared  in  accordance  with  40  CFR 
Part  1500,  the  council  on  Environmental 
Quality's  (CEQ's)  regulations  for 
implementing  the  procedural  provisions 
of  the  National  EnvironmentaJ  Policy 
Act  (NEPA),  and  21  CFR  Part  25.  FDA's 
NEPA  policies  and  procedures. 

DATE  Comments  by  January  23, 1989. 
Aooncas:  Written  comments  to  the 
Dockets  Management  Branch  (?{FA- 
305],  Pood  and  Drag  Administration,  Rm. 
4-62. 5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  COWTACr. 
Buzz  Hoffinann,  C«iter  for  Food  Safety 
and  Applied  Nutrition  (HFF-304],  Food 
and  Drug  Administration,  200  C  St  SW., 
Washington.  DC  20204.  202-485-0277. 

SUPPLEMENTARY  INPORSUTIONl 

I.  Background 

On  February  3. 1986.  FDA  published  a 
proposal  to  amend  its  food  additive 
regulations  to  provide  for  the  safe  use  of 
vinyl  chloride  polymers  in  contact  with 


food  (51  FR  4177).  The  term  "vinyl 
chloride  polymers"  includes  both  vinyl 
chloride  homopolymer  (polyvinyl 
chloride  or  PVC)  and  copolymers  of 
vinyl  chloride  with  other  chemicals.  The 
agency  proposed  to  take  four  actions:  (1) 
To  provide  for  the  safe  use  of  certain 
vinyl  chloride  polymers  by  estabUshing 
limits  on  the  amount  of  residual  vinyl 
chloride  monomer  that  they  may 
contain,  (2)  to  codify  all  known  prior 
sanctions  for  vinyl  chloride  polymers, 
(3)  to  provide  for  the  use  of  certain 
unregulated  vinyl  chloride  polymers  in 
manufacturing  vinyl  chloride  botUes, 
and  (4)  to  remove  vinyl  chloride/ 
vinylidene  chloride  copolymers  from  the 
list  of  materials  that  may  be  used  as 
coatings  on  fresh  citrus  fruits. 

In  its  notice  of  proposed  rulemaking, 
FDA  announced  its  conclusions  that  the 
proposed  action  would  not  have  a 
significant  impact  on  the  human 
environment  and  that  an  EIS  was  not 
required.  The  agency  made  its 
environmental  assessment  (EA)  and 
finding  of  no  significant  impact  (FONSI) 
available  for  public  inspection  in  the 
Dockets  Management  Branch  (address 
above). 

At  that  time,  FDA  requested  the 
submission  of  any  data  bearing  on  the 
issues  and  conclusions  in  the  EA  and 
FONSI.  The  agency  specifically 
requested  information  on:  (1)  The 
environmental  fate  and  effects  of  di(2- 
ethylhexyl]  phtiialate  (DEHP),  di(2- 
etiiylhexyl)  adipate  (DEHA),  and 
epoxidized  soybetm  oil  (ESO),  three 
plasticizers  used  in  conjunction  with 
vinyl  chloride  polymers:  and  (2)  whether 
vinyl  chloride  polymers  contribute  to  the 
emission  of  polychlorinated  dibenzo-p- 
dioxins  (dioxins)  and  polychlorinataed 
dibenzofurans  (furans)  from  municipal 
solid  waste  (MSW)  incinerators.  FDA 
said  it  would  reexamine  its  conclusions 
if  new  information  became  available 
suggesting  that  the  proposed  action  will 
have  a  significant  environmental  impact. 

In  response  to  this  request  for 
information,  FDA  received  six 
submissions  during  the  formal  comment 
period  that  related  to  environmental 
issues,  five  from  industry  trade 
associations,  and  one  from  the  U.S. 
Envirotmiental  Protection  Agency  (EPA). 
The  industiy  supported  the  FONSI  and 
provided  environmental  data  on  DEHP 
and  DEHA.  The  industry  submissions 
also  concluded  that  (1)  incineration  of 
vinyl  chloride  polymers  does  not 
contribute  to  the  formation  of  dioxins 
and  furans,  and  (2)  vinyl  chloride 
polymers  do  not  contribute  significantiy 
to  acid  gas  emissions  as  compared  to 
other  sources. 

EPA  identified  no  strong  reasons  for 
FDA  not  to  proceed  with  the  proposed 


action  but  expressed  concerns  about  the 
two  potential  environmental  problems 
identified  by  FDA.  EPA  said  that  there 
was  uncertainty  about  (1)  the 
environmental  fate  and  effects  of  DEHP. 
DEHA,  and  ESO,  and  (2)  the  extent  to 
which  vinyl  chloride  polymers 
contribute  to  the  emission  of  dioxins 
and  furans  from  MSW  incinerators. 

EPA  also  expressed  concern  that 
FDA's  EA  did  not  thoroughly  support  the 
FONSI  and  said  that  FDA  should  (1) 
present  more  clearly  the  potential 
effects  of  the  proposed  rule  on  the  levels 
of  use  and  disposal  of  plasticizers  and 
plastics,  (2)  expand  the  discussion 
mitigation  measures,  and  (3)  clarify 
FDA's  decision  not  to  delay  action  on 
the  proposed  rule  pending  further 
studies  to  eliminate  the  uncertainties  on 
the  role  of  vinyl  chloride  polymers  in 
emissions  of  dioxins  and  furans  from 
MSW  incinerators. 

Because  of  EPA's  comments,  FDA 
decided  to  evaluate  further  its  decision 
not  to  prepare  an  EIS  and  sought 
additional  information.  FDA  contacted 
scientists  to  obtain  information  about 
the  role  of  vinyl  chloride  polymers  in  the 
emission  of  dioxins  and  frirans  from 
MSW  incinerators.  The  agency  also 
contacted  State  and  local  government 
officials  to  learn  what  concerns  they 
might  have  about  FDA's  action. 
Subsequentiy,  FDA  received  about  1,400 
comments  and  inquiries  about  the 
environmental  impact  of  the  proposed 
rule  after  the  comment  period  had 
closed. 

The  comments  from  environmental 
organizations.  State  and  local 
government  officials,  and  citizens 
expressed  concern  about  FDA's 
proposed  action  and  requested  that  FDA 
prepare  an  EIS.  These  comments 
identified  four  major  environmental 
issues  involving  the  effects  of 
postconsumer  disposal  of  vinyl  chloride 
polymer  food-packaging  material: 
Incineration  of  MSW,  recycling  of  MSW, 
the  solid  waste  management  crisis,  and 
adjuvants  used  with  vinyl  chloride 
polymers.  The  comments  submitted  by 
industry  claimed  that  FDA's  proposed 
action  would  not  have  significant 
environmental  effects,  and  that  an  EIS 
was  not  necessary.  These  comments 
also  provided  information  on  the  issues 
identified  above. 

Using  the  new  information,  FDA 
prepared  an  evaluation  of  the 
environmental  issues  in  January  1988  as 
part  of  its  internal  deliberations  on  the 
proposed  rule.  The  principal  findings 
were: 

(1)  FDA's  proposed  action  would 
result  in  an  estimated  increase  of  180 
million  pounds  in  the  annual  use  of  vinyl 


chloride  polymers  for  food-contact 
applications  by  1991. 

(2)  FDA's  proposed  action  would  have 
little,  if  any,  effect  on  emissions  of 
dioxins  and  furans  frx>m  incinerators 
operating  under  good  combustion 
conditions  and  with  state-of-the-art  flue 
gas  controls. 

(3)  FDA's  proposed  action  would 
residt  in  increased  emissions  of 
hydrogen  chloride  (HCI)  from  MSW 
incinerators,  which  would  increase  the 
cost  of  emission  controls,  would 
increase  the  cunount  of  scrubber  waste, 
and  may  affect  the  ability  of  incinerator 
operators  to  comply  with  existing  or 
anticipated  emissions  standards. 

(4)  FDA's  proposed  action  would  not 
affect  stratospheric  ozone  levels  or 
significantiy  contribute  to  the  overall 
acid  precipitation  problem. 

(5)  Increased  use  of  vinyl  chloride 
polymer  food-packaging  materials 
would  have  adverse  effects  on  curbside 
recycling  programs  to  the  extent  that 
these  materials  will  compete  with  food- 
packaging  materials  that  are  being 
recycled.  The  impact  of  FDA's  proposed 
action  may  become  greater  over  time  as 
the  number  of  curbside  recycling 
programs  increases,  unless  markets  are 
established  for  recycled  vinyl  chloride 
polymers. 

(6)  Vinyl  chloride  polymers  may  have 
adverse  effects  on  attempts  to  recycle 
mixed  plastics  because  HCI  is  released 
at  temperatures  reached  in  reprocessing 
plastics. 

(7)  FDA's  proposed  action  would  seem 
likely  to  exacerbate  the  attempts  by 
some  State  and  local  authorities  to  deal 
with  the  growing  solid  waste 
management  crisis.  The  impact  would 
increase  over  time  as  the  fractions  of 
MSW  that  are  incinerated  and  recycled 
continue  to  increase. 

(8)  The  increased  level  of  use  of  vinyl 
chloride  polymers  resulting  from  FDA's 
proposed  rule  represents  only  a  2 
percent  increase  in  the  total  vinyl 
chloride  polymer  resin  maricet 
However,  the  impact  of  FDA's  proposed 
action  on  the  solid  waste  management 
crisis  is  greater  than  suggested  by  its 
effect  on  the  total  market  This  paradox 
results  &t)m  the  fact  that  most  vinyl 
chloride  polymer  is  used  for  products 
such  as  building  and  construction 
materials,  whidh  are  often  disposed  of 
by  methods  other  than  by  incineration 
and  which  are  not  targeted  for 
postconsumer  recycling. 

(9)  FDA's  proposed  action  would 
result  in  no  more  than  a  small  increase 
in  the  amounts  of  the  plasticizers  DEHP, 
DEHA.  and  ESO  entering  the 
environment  because  plasticizers  are 
not  used  in  rigid  vinyl  chloride  polymer 
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food-packaging  materials,  the  products 
most  affected  by  the  proposed  action. 
FDA's  January  1988  evaluation  also 
identified  several  matters  on  which 
available  information  is  inadequate  to 
support  findings  about  the  nature  and 
extent  of  potential  environmental 
impacts.  The  major  imcertainties 
include: 

(1)  The  role  and  importance  of  vinyl 
chloride  polymers  in  the  formation  and 
emission  of  dioxins  and  fiirans  from 
MSW  incinerators  under  the  variety  of 
incineration  conditions  that  exist, 
particularly  from  improperly  designed  or 
operated  incinerators  or  under  transient 
conditions. 

(2)  The  extent  to  which  increased  HCl 
einissions  will  increase  operating  and 
maintenance  costs  of  MSW  incinerators. 

(3)  The  effects  of  increased  HCl 
emissions  on  exposed  organisms. 

(4)  The  effects  of  HCl  on  the 
mobilization  of  heavy  metals  in  MSW  to 
r.y  ash  or  fumes  in  incinerators. 

(5)  The  effects  on  incineration  of 
increased  amounts  of  vinyl  chloride 
poljrmer  bottles  containing  organotin 
stabilizers. 

On  February  2, 1988,  FDA  requested 
EPA's  assistance  in  the  environmental 
review  of  FDA's  proposed  rule  on  vinyl 
chloride  polymers  and  specifically 
requested  EPA's  review  of  FDA's 
written  evaluation  of  the  issues.  EPA 
responded,  in  a  letter  dated  May  23, 
1988,  that  FDA's  analysis  and 
preliminary  conclusions  fairly  and 
accurately  addressed  the  environmental 
issues  associated  with  the  proposed 
rule.  EPA  said  that  the  issues  that  need 
to  be  addressed  include:  (1)  The  effect  of 
vinyl  chloride  polymer  incineration  on 
municipal  incineration  plant  compliance 
with  State  emission  requirements  for 
HCL  (2)  complications  created  in 
recycling  programs  as  a  result  of  the 
presence  of  vinyl  chloride  polymers.  (3] 
the  possibility  that  increasing  use  of 
vinyl  chloride  polymer*  will  exacerbate 
the  ousting  solid  waste  crises 
associated  with  dminishing  landfill 
capacity,  (4)  the  effect  of  vinyl  chloride 
polymer  incineration  on  emission  of 
dioxins  and  furans  from  MSW 
incinerators,  and  (5)  the  impact  of 
plasticizers  and  other  adjuvants  used  in 
rigid  and  semirigid  vinyl  chloride 
polymer  containers.  EPA  said  that 
several  of  the  significant  criteria  in  the 
CEQ's  regulations  (40  CFR  1508.27)  are 
met  by  the  proposed  action  and 
recommended  that  FDA  perform  a 
comprehensive  EIS.  FDA's  evaluation 
and  EPA's  response  are  available  from 
the  Dockets  Management  Branch 
(addreaa  above). 


U.  FDA's  Determination  on  Need  for  an 
EIS 

In  light  of  PDA's  own  analysis  and 
EPA's  findings  and  recommendation. 
FDA  has  detenaiiied  that  the  proposed 
action  may  have  aiyrififant 
environmental  effects,  and  that  an  EIS 
must  be  prepared  in  accordance  with  2t 
CFR  25.4Z 

The  proposed  rale  of  Febraary  3, 1986. 
described  FDA's  evaluation  of  the 
human  health  risk  presented  by  vinyl 
chloride  monomer  from  the  use  of  vinyl 
chloride  poljnners.  The  agency 
concluded  that  there  is  a  reasonable 
certainty  of  no  harm  firom  the  exposure 
to  vinyl  chloride  monomer  that  may 
result  from  the  use  of  vinyl  chloride 
polymers  in  food  packaging  complying 
with  the  vinyl  chloride  monomer 
hmitations  set  forth  in  the  proposed  rule. 
The  proposed  rule  included  limits  on 
vinyl  chloride  monomer  ranging  from  5 
to  50  parts  per  billion  by  weight  of  the 
vinyl  chloride  copolymer  components, 
depending  upon  the  particular 
application.  These  limits  were  proposed 
following  a  quantitative  risk  assessment 
by  the  agency  that  was  based  upon 
consideration  of  the  potential  exposure 
to  vinyl  chloride  monomer  and  the 
potency  of  the  monomer  as  determined 
by  animal  bioassays. 

The  comments  on  the  proposed  rule 
have  not  provided  any  basis  for  FDA  to 
alter  its  tentative  conclusion  about  the 
human  health  risk.  Consequently,  the 
agency  has  no  concern  about  the  safety 
of  food  that  comes  in  contact  with 
articles  that  comply  with  the  monomer 
limits  stated  in  the  proposed  rule. 
Therefore,  pending  development  of  an 
EIS  and  review  of  the  environmental 
effects  of  the  proposed  rule,  the  agency 
advises  that  it  will  not  take  action 
against  current  uses  of  vinyl  chloride 
polymers  that  are  in  compliance  with 
these  limits. 

m.  Food  Addidva  Petitioafl  Involving 
HalogenAtad  Pofymws 

The  CEQ  regulations  require 
consideration  of  the  ciunulative  effects 
of  an  agency  action  and  other  past, 
present,  and  reasonably  foreseeable 
future  actions  (40  CFR  1508.7).  In  its 
letter  of  May  23. 1988,  EPA 
recommended  that  FDA  consider  the 
cumulative  effect  of  vinyl  ddoride 
polymers  and  similar  plastic  products 
used  in  food-packaging  materials. 
Consequently,  FDA  considered  whether 
five  food  additive  petitions  that  are 
before,  or  have  recenUy  been  before,  die 
agency  and  that  involve  halogenated 
polymers  should  be  included  as  part  of 
the  environmental  review  of  the 


proposed  rule  on  vinyl  chloride 
polymers. 

FDA  has  decided  not  to  delay  action 
on  two  petitions  submitted  by  The  Dow 
Chemical  Co.  on  the  use  of  vinylidene 
chloride/methyl  acrylate  copolymers 
(FAP  6B3938.  to  increase  Uie 
temperature  foe  use  of  the  copolymer 
from  121  'C  to  135  'C  and  FAP  683853, 
for  use  of  the  copolymer  in  food- 
packaging  systems  to  be  sterilized  with 
hydrogen  peroxide).  (See  51  PR  29612; 
August  19. 1986,  and  51  FR  35287; 
October  2, 1988).  Elsewhere  in  this  issue 
of  the  Federal  Sagiatsr.  FDA  is 
publishing  final  rules  that  grant  these 
petitions.  Because  vinylidene  chloride 
copolymer  contains  chlorine,  FDA 
believes  that  the  presence  of  this 
copolymer  in  the  MSW  stream  may 
raise  the  same  types  of  issues  as  vinyl 
chloride  polymra^  However,  FDA  has 
concluded  that  approval  of  these  two 
petitions  would  result  in  a  very  small 
increase  in  the  amount  of  chlorine 
entering  the  MSW  stream  and  thus 
would  not  have  a  si^uficant  impact  on 
the  human  environment.  Nonetheless, 
the  agency  also  decided  to  consider  the 
environmental  effects  of  the  use  of  these 
copolymers  in  the  EIS  that  will  be 
prepared  for  the  proposed  rule  on  vinyl 
chloride  polymers.  The  agency's  findings 
of  no  significant  impact  and  the 
petitioner's  EA's  may  be  seen  at  the 
Dockets  Management  Branch  (address 
above). 

Any  new  petitions  that  would  result  in 
a  substantial  increase  in  the  use  of 
vinylidene  chloride  polymers  will  be  of 
concern.  Such  an  increase  could  result 
from  either  a  single  petition  or  fr^m  a 
number  of  petitions  that  individually 
would  produce  only  a  small  increase  in 
the  use  of  vinylidene  chloride  polymers. 
Under  the  CEQ  regulations,  individually 
minor  actions  taking  place  over  a  period 
of  time  can  collectively  be  significant  (40 
CFR  1508.7). 

FDA  has  under  review  three  food 
additive  petitions  that  involve 
halogenated  polymers  for  use  in  contact 
with  foods,  two  of  which  will  be 
considered  in  the  EIS.  One  petition,  FAP 
7B3994  (52  FR  21122;  June  4. 1987), 
submitted  by  The  Dow  Chemical  Co.. 
requests  approval  of  certain  vinylidene 
chloride/vinyl  chloride  copolymers  for 
use  in  food-packaging  systems  to  be 
sterilized  with  hydrogen  peroxide.  The 
second  petition.  FAP  7B3985  (52  FR 
12969:  April  20. 1987).  submitted  by  the 
Union  Carbide  Corp..  is  for  use  of  vinyl 
chloride-acetate  hydroxyl-modified 
copolymer,  reacted  with  styrene-maleic 
anhydride  copolymer,  as  a  coating  of 
articles  intended  for  use  in  contact  with 
food. 


These  two  petitions  would  collectively 
increase  the  use  and  disposal  of  vinyl 
chloride  polymer  food-packaging 
material.  Therefore,  the  issues  that  need 
to  be  addressed  for  these  petitions  are 
essentially  the  same  as  the  issues  that 
are  to  be  addressed  in  the  EIS  for  FDA's 
proposed  rule.  Considered  together, 
these  petitions  would  produce  a 
substantial  net  increase  in  the  amount  of 
chlorine  entering  the  MSW  stream  over 
and  above  the  increase  predicted  as  a 
result  of  FDA's  proposed  rule.  Most  of 
this  increase  would  be  contributed  by 
the  vinylidene  chloride  component  of 
the  copolymer  in  FAP  7B3994.  FDA  will 
delay  action  on  FAP  7B3994  pending 
completion  of  the  EIS  process.  However, 
FDA  does  not  intend  to  delay  action  on 
FAP  7B3985  on  environmental  grounds. 
FAP  7B3985  concerns  a  copolymer  that 
is  expected  to  replace  currently-used 
soivent-bome  chlorinated  polymers  that 
have  a  higher  chlorine  content. 
Consequently,  this  action  would  result 
in  a  small  net  decrease  in  the  chlorine 
entering  the  MSW  stream. 

FDA  has  decided  not  to  consider  in 
the  EIS  the  environmental  impact  of  FAP 
7B4040  (52  FR  42728;  November  8. 1987). 
submitted  by  Ausimont  USA.  Inc..  for 
use  of  an  ethylene/ 
chlorotrifluoroethylene  copolymer  in 
repeat-use  applications  in  contact  with 
food.  FAP  7B4040  concerns  a  copolymer 
that  will  be  used  in  food-processing 
plants  as  piping  to  carry  various  foods, 
including  hot  water.  In  contrast  to 
disposable  food-packaging  materials, 
this  type  of  product  is  likely  to  be 
disposed  of  by  methods  other  than 
incineration,  such  as  special  landfills. 
Consequently,  any  environmental 
impact  associated  with  incineration  of 
this  halogenated  polymer  would  be 
averted. 

IV.  Alternatives 

Alternatives  that  will  be  considered  in 
the  EIS  include:  (1)  Taking  no  action 
(i.e..  withdrawing  the  proposed  rule  and 
denying  the  petitions),  (2)  deferring 
action  until  still  more  experimental 
work  is  done  to  determine  the  role  of 
vinyl  chloride  polymers  in  MSW 
incinerator  emissions  of  dioxins  and 
furans  under  representative  conditions 
and  to  address  other  uncertainties.  (3) 
making  fmal  FDA's  September  3. 1975. 
proposed  nde  to  prohibit  some  uses  of 
vinyl  chloride  polymers  (40  FR  40529). 
and  (4)  making  final  FDA's  1986 
proposed  rule,  except  requiring  that 
vinyl  chloride  polymer  food  containers 
be  labeled  to  facilitate  the  separation  of 
vinyl  chloride  food  packaging  from  other 
wastes  that  are  to  be  incinerated  and 
recycled.  Other  reasonable  alternatives 


that  are  submitted  by  interested  parties 
will  also  be  considered. 

V.  Scoping  Process  And  Request  For 
Comment 

The  purpose  of  the  scoping  process  is 
to  determine  the  scope  of  issues  to  be 
addressed  in  an  EIS  and  to  identify  the 
significant  issues  related  to  a  proposed 
action  (40  CFR  1501.7).  FDA  has 
tentatively  decided  not  to  hold  a  scoping 
meeting  for  the  EIS.  The  issues  that  will 
be  addressed  in  the  EIS  have  been 
adequately  identified  in  (1)  the 
previously  prepared  EA  and  FONSI.  (2) 
the  comments  the  agency  has  received, 
(3)  FDA's  recent  written  evaluation  of 
the  issues,  and  (4)  this  notice  of  intent. 
However,  to  ensure  that  the  full  range  of 
environmental  issues  related  to  the 
proposed  actions  is  addressed,  and  that 
all  significant  issues  are  identified.  FDA 
is  requesting  additional  comments, 
suggestions,  and  information  from  all 
interested  parties. 

FDA  is  particularly  interested  in 
information  that  (1)  would  support  or 
refute  FDA's  current  understanding  of 
the  impact  of  these  proposals  or  that 
would  eliminate  the  existing 
uncertainties,  (2)  suggests  alternative 
actions  that  the  agency  might  consider, 
particularly  ones  that  would  mitigate 
some  or  all  of  the  potential 
environmental  impacts,  and  (3)  would 
provide  a  basis  on  which  to  establish 
the  costs  and  benefits  of  requiring  a 
label  to  facilitate  source  separation  of 
vinyl  chloride  polymer  food  containers. 
To  be  of  most  use  to  the  agency, 
information  and  comments  should  be 
fully  supported  and  referenced. 

Written  comments  and  information 
concerning  the  proposed  actions  and  the 
EIS  should  be  submitted  to  the  Dockets 
Management  Branch  (address  above)  by 
January  23, 1989. 

Dated:  November  14, 1988. 
Alan  L.  Hoeting, 

Acting  Associate  Conimissioner  for 
Regulatory  Affairs. 

[FR  Doc.  88-26988  Filed  11-21-88;  8:45  am] 
SaUNO  CODE  4110-01-M 


National  Institutes  of  Health 
National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Committee.  National  Cancer  Institute. 
National  Institutes  of  Health.  December 
1-2, 1988.  Holiday  Inn  Crowne  Plaza. 
1750  Rockville  Pike,  Rockville.  Maryland 
20852. 

This  meeting  will  be  open  to  the 
public  on  December  1  from  8:30  a.m.  to 


9:30  a.m.  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  December  1 
from  approximately  9:30  a.m.  to  6  p.m. 
and  on  December  2  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidertial 
trade  secrets  or  commerical  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer,  National  Cancer 
Institute,  National  Institutes  of  Health. 
Building  31,  Room  10A06,  Bethesda. 
Maryland  20892  (301/496-5708)  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members,  upon 
request 

Dr.  John  Abrell.  Executive  Secretary, 
Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
National  Institutes  of  Health,  Westwood 
Building.  Room  834,  Bethesda.  Maryland 
20892  (301/496-9767)  will  funish 
substantive  program  information. 

This  notice  is  being  published  less 
than  15  days  prior  to  meeting  because  of 
the  difficulty  of  coordinating  the 
attendance  of  members  due  to 
unforeseen  conflicting  schedules. 

Dated:  Nov  15. 1986. 
Betty ).  Bflveridge. 

Commitee  Management  Officer,  NIH. 
[FR  Doc  88-26943  Filed  11-21-88:  8:45  am) 

BIUJNG  CODE  4140-ei-ll 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Cancellation  of 
Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the  Board 
of  Scientific  Coimselors,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  December  12-13, 1988, 11th 
floor  solarium,  Building  10.  National 
Institutes  of  Health,  Bethesda. 
Maryland  which  was  published  in  the 
Federal  Register  on  November  10, 1988 
(53  FR  45592). 

The  meeting  was  cancelled  due  to 
complications  of  other  commitments  of 
several  members  of  the  Board  and  will 
be  rescheduled  at  a  later  date. 
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Dated:  November  16. 1988. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-26944  Filed  11-21-88:  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMErn*  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(NV-050-09-4143-08] 

Clark  County  Management  Framework 
Plan,  Las  Vegas  District,  NV 

November  14, 1988. 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Proposed  Plan  Amendment  and  Final 

Environmental  Assessment  to  the  Clark 

County  Management  Framework  Plan, 

Las  Vegas  District,  Nevada. 

summary:  The  Proposed  Plan 
Amendment  and  Final  Environmental 
Assessment  to  the  Clark  County 
Management  Framework  Plan  for  Sand 
and  Gravel  Leasing  in  the  Las  Vegas 
Valley  Sub-Unit  is  available  to  the 
public.  The  amendment  recommends 
that  one  existing  sand  and  gravel  lease 
be  renewed,  one  existing  sand  and 
gravel  lease  be  partially  renewed,  and 
that  three  lease  applications  be  rejected. 
The  leases  are  located  in  the 
southeastern  portion  of  the  Las  Vegas 
Valley  near  Henderson,  Nevada. 

The  Draft  Plan  Amendment  and 
Environmental  Assessment  was  made 
available  to  the  public  for  review  and 
comment  on  September  28, 1987. 
Conunents  received  on  the  Draft  Plan 
Amendment  and  Environmental 
Assessment  were  considered  in 
preparing  the  Proposed  Plan 
Amendment  and  Final  Environmental 
Assessment.  The  Proposed  Plan 
Amendment  may  be  protested  by  all 
parties  who  participated  in  the  process 
or  who  have  an  interest  which  is  or  may 
be  adversely  affected  by  adoption  of  the 
amendment. 

DATE  Protests  on  the  Proposed  Plan 
Amendment  and  Final  Environmental 
Assessment  must  be  postmarked  on  or 
before  December  23, 1988. 
ADDRESSES:  Protests  or  conunents  on 
the  Proposed  Plan  Amendment  and 
Final  Environmental  Assessment  should 
be  sent  to:  Director,  Bureau  of  Land 
Management,  18th  and  C  Streets,  NW, 
Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION: 
Individuals  wishing  to  protest  should 
provide  the  following  information  to  the 
Director. 


a.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest; 

b.  A  statement  of  the  issue  or  issues 
being  protested; 

c.  A  statement  of  the  part  or  parts  of 
the  amendment  being  protested; 

d.  A  copy  of  all  dociunents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record;  and 

e.  A  concise  statement  explaining  why 
the  Nevada  State  Director's  decision  is 
believed  to  be  wrong. 

Copies  of  the  Proposed  Plan 
Amendment  and  Final  Environmental 
Assessment  have  been  mailed  to 
individuals  and  organizations  who 
participated  in  the  planning  amendment 
process.  A  limited  number  of  additional 
copies  are  available  upon  request  from 
the  Las  Vegas  District  Office. 
Individuals  wishing  to  obtain  copies  of 
the  document  should  contact  Stan 
Wilkerson,  Public  Affairs  Specialist.  Las 
Vegas  District,  4765  Vegas  Drive,  P.O. 
Box  26569,  Las  Vegas,  Nevada  89126, 
(702)  646-8800. 

Copies  of  the  Draft  Plan  Amendment 
and  Environmental  Assessment  and 
Proposed  Plan  Amendment  and  Final 
Environmental  Assessment  are 
available  for  review  at  the  Las  Vegas 
District  Office  and  the  Nevada  State 
Office,  Bureau  of  Land  Management,  850 
Harvard  Way,  P.O.  Box  12000,  Reno, 
Nevada  89520.  (702)  784-5448. 
Edward  F.  Spang, 
State  Director,  Nevada. 
[FR  Doc.  88-27027  Filed  11-21-88:  8:45  am] 

BILLINO  CODE  4310-Ho-M 


[AZ-020-9-4212-13;  A-23578] 

Realty  Action;  Exchange  of  Public 
l^nds;  La  Paz  County,  AZ 

All  or  part  of  the  following  described 
sections  containing  federal  lands  are 
being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  5  N.,  R.  15W., 

Sees.  3.  8,  9, 10. 14. 15, 18,  17, 18,  20,  22.  23, 
24,  25.  26.  27.  28.  31,  34,  38. 
T.  6  N.,  R.  15  W., 

Sees.  21,  27,  28,  33,  34. 
T.  4  N.,  R.  16  W., 

Sec.  24. 

Comprising  11,504.90  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 


In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights,  but 
not  the  mineral  leasing  laws  or  from 
exchange  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Segregation  of  the  above-described 
lands  shall  terminate  upon  issuance  of  a 
document  conveying  such  lands  or  upon 
publication  in  the  Federal  Register  of  a 
notice  of  termination  of  the  segregation; 
or  the  expiration  of  two  years  from  the 
date  of  publication,  whichever  occurs 
first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 
Henri  R.  Bisson, 
District  Manager. 

Date:  November  14, 1988. 
(FT?  Doc.  88-27030  Filed  11-21-88;  8:45  amj 
BILUNG  CODC  4310-32-M 


[AZ-020-09-4212-13;  AZ  A  235901 

Realty  Action;  Exchange  of  Public 
Land;  Maricopa  County,  AZ 

The  following  described  public  land 
has  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  5  N.,  R.  3  E., 
Sec.  1,  SEVi  NEy4. 

Containing  40  acres. 

In  exchange,  BLM  will  acquire  lands 
of  equal  value  from  within  the  following 
legally  described  private  land  offered  by 
Julian  Berry: 

Gila  and  Salt  River  Meridian,  Cochise 
County,  Arizona 

T.  12  S.,  R.  31  E., 
Sec.  2,  NWV4SEy4,  SM1SEV4: 
Sec.  11,  NV4NEy4: 
Sec.  12,  EViUEV*.  SWy4NWy4,  EV^SWyi. 

Ny2SEy4: 

Sec.  13,  WV4NEy4,  EV4NWy4,  UViSViV*. 

wv4SEy4. 

T.  12  S..  R.  32  E., 
Sec.  7,  WV4NWy4,  NV4SWy4,  SEV.: 
Sec.  18,  NEy4NEy4,  S^4NEy4,  SMiNWy4, 

Nwy4Nwy4,  wv4swy4. 

Containing  1,400  acres,  more  or  less. 

In  the  exchange,  BLM  will  acquire  an 
important  archaeological  site,  wildlife 
resource  values  and  resolve  access 
issues. 


The  public  land  will  be  transferred 
subject  to  a  reservation  to  the  United 
States  for  rights-of-way  for  ditches  and 
canals  under  the  Act  of  August  30, 1890; 
28  Stat.  391;  U.S.C.  945. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
notice  will  segregate  the  public  lands,  as 
described  in  this  notice,  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

Notice  of  Realty  Action  A  23296  and 
the  classification  for  state  selection  and 
mineral  leasing  only  are  hereby 
terminated  as  they  affect  the  previously 
described  public  land. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Phoenix  District  Office,  telephone  (602) 
863-^1464.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Paul  I.  Buff, 
Acting  District  Manager. 

Date;  November  10, 1988. 

[FR  Doc.  88-27028  Filed  11-21-88:  8:45  amJ 

BILLING  CODE  4310-32-M 

[AZ-020-09-4212-13;  AZ  A  23589] 

Realty  Action;  Exchange  of  Public 
Land;  Arizona 

The  following  described  public  land 
has  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian 

Mohave  County 

T.  17  N..  R.  12  W., 
Sec.  26.  SEy4NWy4. 

Pinal  County 

T.  3  S.,  R.  7  E., 
Sec.4,  EV4SWV4SEy4: 


Sec.  5,  SEy4SWy4; 

Sec.  8,  NEy4NWy4.  S%NWy4.  WV4SWy4: 

Sea  14,  SWy4SWy4; 

Sec.  17.  NWy4NWy4; 

Sec.  18,  SEy4SEy4: 

Sec  20,  SV^SWy4: 

Sec.  22  EV^* 

Sec.  23!  nW.  SWy4,  NWy4SEy4; 

Sec.  24.  WV4NWy4,  SEy4NWy4; 

Sec.  27,  W%NWy4: 

Sec.  33,  N%NEy4,  NWy4NWy4.  w%swy4. 

SEy4Swy4: 

Sec.  34,  NEy4,  NV4iNWy4.  SEy4NWy4, 

NMiSEy4.  SEy4SEy4: 
Sec.  35.  all: 

Sec.  36,  lots  7  to  12,  incl..  SWVi. 
Containing  3,240.37  acres,  more  or  less. 

In  exchange,  BLM  will  acquire  lands 
of  equal  value  from  within  the  following 
legally  described  private  land  offered  by 
Julian  Berry: 

Gila  and  Salt  River  Meridian,  Arizona 

Yavapai  County 

T.  16  N.,  R.  10  W., 
Sec.  3,  loU  1  and  2.  S>^NEy4.  SEy4  (surface 

only); 
Sec.  10,  NEy4  (surface  only); 
Sec.  11.  NWV4  (surface  only). 

Mohave  County 

T.  16  N.,  R.  10  W., 

Sec.  31.  lots  1  to  4,  incl.,  EV4.  E%WV4. 
T.  16  N.,  R.  11  W., 

Sec.  4,  lots  3  and  4,  SViNWy4,  SWy4: 

Sec.  5,  loU  1  to  4,  incl.,  SViNVi,  SV4; 

Sec.  7,  lots  1  to  4,  incl.,  EV4,  E%Wy2; 

Sec.  15,  all: 

Sec.  17,  SV4SWy4; 

Sec.  19,  lots  1  to  4.  incl..  EVi.  E%W%; 

Sec.  21.  SV4NEy4; 

Sec.  22.  NWy4NEy4.  SMiNEy4.  W%.  SEy4: 

Sec.  23.  all; 

Sec.  26.  all; 

Sec.  27,  all: 

Sec.  33.  all; 

Sec.  34.  all; 

Sec.  35,  all. 
T.  16  N..  R.  12  W.. 

Sec.  1.  lots  1  to  4,  incl,  SViNVi,  SVi; 

Sec.  3,  lots  1  to  4.  incl..  S%N%,  SV4: 

Sec.  5,  portion  SE  of  Bohner  Canyon; 

Sec.  7,  portion  SE  of  Bohner  Canyon; 

Sec.  9.  all; 

Sec.  11.  all; 

Sec.  13.  all; 

Sec.  15,  all; 

Sec.  17.  all; 

Sec.  27.  S%; 

Sec.  29.  NEy4NEy4; 

Sec.  33,  NWy4; 

Sec.  35.  all. 
T.  16V4  N..  R.  10  W.. 

Sec.  19,  lots  1  and  2.  SEy4SWy4.  SEy4;  lots 
3  to  6,  incl..  NEy4SWy4  (surface  only). 
T.  16 '/4  N..  R.  11  W., 

Sec.  19,  lots  1  to  4,  incl.,  NV4SEy«: 

Sec.  20,  lots  1  to  4,  incl..  SW, 

Sec.  21,  lots  1  to  4,  mcl.,  SIA; 

Sec.  28,  all; 

Sec.  29,  all; 

Sec.  31,  lots  1  to  4,  incl.,  EVk,  EV4W%; 

Sec.  33.  NV4N'Wy4. 
T.  16V4N..  R.  12W., 

Sec.  21,  lots  1  to  4,  SVi; 


Sec  23,  lots  1  to  4,  S>>^: 

Sec  25,  SV^: 

Sec.  27.  all; 

Sec.  33.  all: 

Sec.  35.  all. 
T.  17  N..  R.  10  W.. 

Sec  32.  ysvi,  SEy4. 
T.  17  N.,  R.  11  W.. 

Sec  13.  portion: 

Sec.  14.  portion  (surface  only); 

Sec  15.  all: 

Sec  17,  all; 

Sec  19,  lots  1  to  3,  incl..  E%.  E%NWV4, 
NEy4SWy4; 

Sec.  21.  all; 

Sec  29.  all: 

Sec  31.  lots  1  to  4.  E%.  E%W^4: 

Sec.  33.  all. 
T.  17  N..  R.  12  W.. 

Sec.  13,  all; 

Sec.  23.  all: 

Sec.  25.  all; 

Sec  35.  all. 

Containing  30.000  acres,  more  or  less. 

The  values  to  be  acquired  by  BLM 
include  consohdation  of  rangelands. 
acquisition  of  wildlife  habitat  and 
riparian  areas  and  improved  access. 

The  public  land  will  be  transferred 
subject  to  the  following  terms  and 
conditions: 

A  reservation  to  the  United  States  for 
rights-of-way  for  ditches  and  canals 
under  the  Act  of  August  30. 1980;  26  Stat 
391;  U.S.C.  945. 

Trail  right-of-way  A  19382  and 
mineral  material  sale  A  10206. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  public  lands, 
as  described  in  this  Notice,  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

Notices  of  Realty  Action  A  22592.  A 
20633  and  A  22563  are  hereby 
terminated  as  they  affect  the  previously 
described  public  land. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Phoenix  District  Office,  telephone  (602) 
863-4464.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
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of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Paul  I  Buff. 

Acting  District  Manager. 
Date:  November  10. 1988. 

[FR  Doc.  88-27029  Filed  11-21-88;  8:45  am] 

WLLINQ  COOC  4310-32-M 


[ES-94(M)9-4520-13;  ES-039796,  Group 
180] 

Filing  of  Plat  of  Dependent  Resurvey 
and  Subdivision  of  Section;  Florida 

1.  The  plat,  in  one  sheet,  of  the 
dependent  resurvey  of  a  portion  of  the 
south  and  west  boundaries,  and  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  sections 
31  and  33,  and  the  metes-and-bounds 
survey  of  certain  parcels  in  section  32, 
Township  11  South,  Range  25  East, 
Tallahassee,  Florida,  will  be  officially 
filed  in  the  Eastern  States  Office. 
Alexandria.  Virginia  at  7:30  a.m.,  on 
December  27, 1988. 

2.  The  survey  was  made  at  the  request 
of  the  U.S.  Forest  Service. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey. 
Eastern  States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street, 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  December  27, 1988. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  ].  Bouman, 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 

[FR  Doc  88-28973  Filed  11-21-88;  8:45  am] 
aiujNacooc  43io-aj-M 


Fish  and  Wildlife  Service 

Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement,  and 
Wilderness  Review  for  the  Arctic 
National  Wildlife  Refuge,  Alaska 

AOENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  a  Record  of 
Decision  (Decision)  on  the 
Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement,  and 


Wilderness  Review  (Plan)  for  the  Arctic 
National  Wildlife  Refuge  (Refuge), 
Alaska,  pursuant  to  sections  304(g)(1), 
605. 1008,  and  1317  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (Alaska  Lands  Act);  section 
3(d)  of  the  Wilderness  Act  of  1964;  and 
section  102(2){C)  of  the  National 
Enviromental  Policy  Act  of  1969. 

date:  This  Decision  on  the  Plan  will  be 
implemented  immediately  with  specific 
management  plans  undergoing 
development  and  regulations  proposed 
tor  promulgation. 

FOR  FURTHER  INFORMATION  CONTACr 

William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 

Copies  of  the  Decision  will  be  sent  to 
all  persons  and  organizations  on  the 
9Arctic  Refuge  mailing  list.  Others 
wishing  to  receive  a  copy  of  the 
Decision  may  obtain  one  by  contacting 
Mr.  Knauer. 

SUPPt^MENTARY  INFORMATION:  The 

Service  has  selected  Alternative  A  for 
implementation.  As  described  in  the 
Plan,  Alternative  A  is  the  alternative 
preferred  by  the  Service.  The  Service  is 
not  recommending  any  additional  refuge 
lands  for  addition  to  the  National 
Wilderness  Preservation  System. 

Alternative  A  provides  a  high  degree 
of  resource  protection  and  a  good 
opportunity  for  achieving  the  purposes 
set  forth  in  the  Alaska  Lands  Act. 
including  conservation  of  fish  and 
wildlife  populations  and  habitats. 

Date:  November  10. 1988. 
Walter  O.  Stieglitz, 

Regional  Director. 

[FR  Doc.  88-27028  Filed  11-21-88;  8:45  am] 

MLLINO  CODE  4310-SS-«i 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations; 
Alabama  et  al. 

Nominations  for  the  following 
properties  being  considered  for  Usting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  11. 1988.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington.  DC 


20013-7127.  Written  conunents  should 
be  submitted  by  December  7, 1988. 
Carol  D.  Schull. 

Chief  of  Registration.  National  Register. 

ALABAMA 

Baldwin  County 

Allen  House  (Creole  and  Gulf  Coast  Cottages 
in  Baldwin  County  TR).  Off  CR  10  on  N 
bank  of  Bon  Secour  River,  Bon  Secour, 
88002-809 

Captain  Adams  House  (Creole  and  Gulf 
Coast  Cottages  in  Baldwin  County  TR).  907 
Captain  O'Neal  Dr..  Daphne.  88002810 

Hamner  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  Oak  Rd. 
off  CR  8,  Bon  Secour.  88002811 

McMillan  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  1404 
Captain  O'Neal  Ave.,  Daphne,  88002812 

Nelson  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  Hwy.  59. 
North.  Latham.  88002814 

Nicholson  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  CR  6. 
Oyster  Bay.  88002813 

Orrell  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  CR  6.  Bon 
Secour,  88002815 

Street  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  Wood 
Acres  Rd.  off  CR  3.  Point  Clear.  88002816 

Texas,  The  (Creole  and  Gulf  Coast  Cottages 
in  Baldwin  County  TR),  306  Dryer  Ave., 
Daphne,  88002817  ^ 

Walker  House  (Creole  and  Gulf  Coast 
Cottages  in  Baldwin  County  TR),  90S 
Captain  O'Neal  Dr.,  Daphne,  88002818 

Colbert  County 

Rock  Creek  Archeological  District 
(ACt44ACt45),  Address  Restricted.  Maud 
vicinity.  88002826 

ARKANSAS 

Independence  County 

Wheel  Store,  The,  River  and  Broad  Sts., 
Batesville,  88002822 

Izard  County 

Calico  Rock  Historic  District  (Boundary 
Increase),  W  side  of  Rodman  St.  at 
Missouri-Pacific  Railroad  tracks.  Calico 
Rock,  88002827 

Little  River  County 

Cowling,  Judge  Jefferson  Thomas,  House,  611 
Willow  St.,  Ashdown,  88002823 

Pulaski  County 

Rose,  U.M.,  School  (Thompson,  Charles  L, 
Design  Collection  TR),  Izard  and  W.  13th 
St.,  Little  Rock,  88002820 

Washington  County 

Frisco  Depot,  550  W.  Dickson  St.. 
Fayetteville,  88002819 

Waters-Pierce  Oil  Company  Building 
(Thompson,  Charles  L.,  Design  Collection 
TR),  West  St..  Fayetteville,  88002821 


FLORIDA 

Duval  County 

San  Jose  Estates  Gatehouse  (San  Jose  Estates 
TR),  1873  Christopher  Point  Rd.,  North, 
lacksonville,  88002808 

Marion  County 

Dunnellon  Boomtown  Historic,  District, 
Roughly  bounded  by  McKinney  Ave., 
Illinois  St.,  Pennsylvania  Ave.,  and  Cedar 
St.,  Dunnellon,  88002807 

Orange  Springs  Methodist  Episcopal  Church 
and  Cemetery  (8MR150S),  SR  315  and 
Church  St.,  Orange  Springs.  88002805 

KANSAS 

Sedgwick  County 

Riverside  Cottage,  901  Spaulding  Ave.. 
Wichita,  88002824 

Mississippi 

Tishomingo  County 

Bear  Creek  Mound  and  Village  Site 
(22Ts500),  Address  Restricted,  Tishomingo 
vicinity,  88002825 

TEXAS 

Angelina  County 

Abercrombie — Cavanaugh  House  (Angelina 

County  MRA).  304  Paul,  Lufkia  88002794 
Angelina  River  Bridge  (Angelina  County 

MRA),  US  59  over  Angelina  River.  Lufkin, 

88002801 
Banks— Ogg  House  (Angelina  County  MRA), 

602  Groesbeck  St..  East  Lufkin,  88002771 
Behannon — Kenley  House  (Angelina  County 

MRA),  317  Shepherd.  Lufkin,  88002798 
Binion— Casper  House  (Angelina  County 

MRA),  404  mantooth,  Lufkin,  88002785 
Bowers — Felts  House  (Angelina  County 

MRA),  1213  Lotus  Ln.,  Lufkin,  88002780 
Boynton — Kent  House  (Angelina  County 

MRA),  107  Kerr  St.,  West,  Lufkin.  88002779 
Brookshire,  Houston — Yeates  House 

(Angelina  County  MRA),  304  Howe  St., 

East,  Lufkin,  88002776 
Byus — Kirkland  House  (Angelina  County 

MRA),  411  Mantooth,  Lufkin,  88002786 
Clark — Whitton  House  (Angelina  County 

MRA).  1865  Old  Mill  Rd.,  Lufkin,  88002792 
Corstone  Sales  Company  (Angelina  County 

MRA).  109—111  Shepherd  St.,  East  Lufkin. 

88002797 
Dunham  Hill  (Angelina  County  MRA).  US  69, 

Huntington,  88002803 
Everitt—Cox  House  (Angelina  County  MRA), 

418  Moore,  Lufkin,  88002789 
Fenley  Commercial  Building  (Angelina 

County  MRA).  112  Lufkin  Ave..  East 

Lufkin.  88002781 
Cibbs — Floumoy  House  (Angelina  County 

MRA).  TX  844.  Maiming  vicinity,  88002804 
Henderson,  S.  W. — Bridges  House  (Angelina 

County  MRA),  202  henderson.  Lufkin, 

88002775 
Humason — Pinkerton  House  (Angelina 

County  MRA),  602  Grove,  Lufkin,  88002773 
Keltys  Worker  Housing  (Angelina  County 

MRA).  109  Mass,  Lufkin,  88002784 
Kennedy,  A.C. — Runnells  House  (Angelina 

County  MRA).  603  Groesbeck  St.,  East 

Lufkin,  88002772 
Kennedy,  R.A. — J.M.  Lowrey  House 

(Angelina  County  MRA),  519  Groesbeck 

St.,  East  Lufkin,  88002770 


Kurth,  J.H.,  House(Angelina  County  MRA), 

1860  Old  Mill  Rd.,  Lufkin,  88002791 
Kurth— Glover  House  (Angelina  County 

MRA),  1847  Old  Mill  Rd,  Lufkia  88002790 
Lawrence,  G.E.,  House  (Angelina  County 

MRA),  2005  Chestnut  St.,  South,  Lufkin. 

88002766 
Lufkin  Land— Long  Bell^Buck  House 

(Angelina  County  MRA),  1218  Lufkin  St., 

Lufkin,  88002783 
Marsh — Smith  House  (Angelina  County 

MRA),  503  Raguet  St,  North,  Lufkin, 

88002796 
McClendon — Abney  Hardware  Company 

(Angelina  County  MRA),  119  Lufkin  Ave., 

East  Lufkin,  88002782 
McGilbert  House  (Angelina  County  MRA), 

1902  Old  Mill  Rd.,  Lufkin,  88002793 
Newsom — Moss  House  (Angelina  County 

MRA),  420  Mantooth,  Lufkin,  88002787 
Old  Federal  Building — Federal  Courthouse 

(Angelina  County  MRA).  104  Third  St.. 

North,  Lufkin,  88002799 
Parker — Bradshaw  House  (Angelina  County 

MRA),  213  Raguet  St.,  North,  Lufkin. 

88002795 
Percy,  Dr.  Edward— Abney  House  (Angelina 

County  MRA),  466  Jefferson,  Lufkin, 

88002778 
Perry,  A.F.  and  Myrtle — Pitmann  House 

(Angelina  County  MRA),  402  Bynum  St., 

South,  Lufkin,  88002765 
Perry,  C.  W.  Archie — Hallmark  House 

(Angelina  County  MRA),  302  S.  Bynum, 

Lufkin,  88002764 
Pines  Theatre  (Angelina  County  MRA),  113 

First  St.,  South,  Lufkin.  88002767 
Rastus — Read  House  (Angelina  County 

MRA),  1509  First  St.,  South.  Lufkia 

88002768 
Russell— Arnold  House  (Angelina  County 

MRA),  121  Menefee  St.,  West.  Lufkia 

88002788 
Standley  House  (Angelina  County  MRA). 

1607  tulane,  Lufkin,  88002800 
Temple,  Henry  C,  House  (Angelina  County 

MRA),  501  Mines  Rd.,  DiboU,  88002802 
Trout,  Walter  C. — White  House  (Angelina 

County  MRA),  444  Jefferson,  Lufkin, 

88002777 
Walker,  Howard,  House  (Angelina  County 

MRA),  503  Harmony  Hill  Rd.,  Lufkia 

88002774 

[FR  Doc.  88-26991  Filed  11-21-88:  8:45  am] 

BILUNO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

lAmendment  No.  5] 

Section  5a  Application  No.  35  >;  Oil 
Field  Haulers  Association,  INc; 
Agreement 

AOENCY:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  decision  and  request 
for  comment. 


'  Section  5  was  recodified  as  section  10706. 


BEST  COPY  AVAILABLE 


SUMMARY:  Oil  Field  Haulers 
Association,  Inc.  (OFHA)  has  filed, 
pursuant  to  section  14(e)  of  the  Motor 
Carrier  Act  of  1980  (MCA),  an 
application  for  approval  of  its 
ratemaking  agreement  imder  49  U.S.C. 
10706(b).  Since  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 
consistent  with  the  MCA.  the 
Commission  solicits  public  comment  on 
its  interpretation  and  application  of 
specific  rate  bureau  provisions.  Copies 
of  OHFA's  proposed  amended 
agreement  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
and  from  OFHA's  representative:  Scott 
Pospisil.  Oil  Field  Haulers  Association, 
Inc..  Austin.  TX  78767. 

DATES:  Comments  from  interested 
parties  are  due  December  22. 1988. 
Rephes  are  due  15  days  thereafter. 

ADDRESS:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  35  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Conunerce 
Commission,  Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R.  Hartley,  (202)  27S-7786  or 
Richard  B.  Felder,  (202)  275-7691.  (TDD 
for  hearing  impaired  (202)  275-1721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fi*om:  Dynamic 
Concept,  Inc.,  Room  2229,  Interstate 
Conimerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.)  Oil  Field 
Haulers  Association,  Inc.  (OFHA)  has 
filed  an  application  for  approval  of  its 
proposed  amended  collective 
ratemaking  agreement  as  required  by 
section  14(e)  of  the  Motor  Carrier  Act  of 
1980,  Pub.  L  96-296  (1980)  (MCA).  Since 
filing  its  application,  OFHA  has  been 
obligated  to  observe  the  requirements  of 
the  MCA  and  the  standards  in  Motor 
Carrier  Rate  Bureau — Imp.  Pub.  L.  96- 
296,  364  I.C.C.  464  (1980)  and  364  I.C.C. 
921  (1981)  [Rate  Bureau).  We  have 
provisionally  approved  OFHA's 
agreement  as  consistent  with  49  U.S.C. 
10706(b)  and  Rate  Bureau,  supra,  subject 
to  certain  conditions  and  modifications 
in  the  following  subject  areas: 
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Identification  and  deacription  of 
member  carriers;  right  of  independent 
action:  open  meetingsT  qaaram  standard; 
final  disposition  of  cases;  general 
standards  for  menber  carrier  voting  and 
discussion  of  collectively  established 
rates;  single-line  rates;  general  rate 
increases  and  decreases;  changes  in 
tariff  structure;  and  rone  of  rate  freedom 
and  released  rates.  We  have  also 
offered  comments  and  imposed 
requirements  concerning  the  agreement 
generally.  OFHA  has  been  directed  to 
file  a  revised  agreement  conforming  to 
the  imposed  conditions  within  120  days 
of  service  of  the  decision. 

In  light  of  the  complexity  of 
interpretation  involved  in  determining 
whether  the  agreement  is  consistent 
with  the  MCA  and  the  Rate  Bureau 
case,  supra,  we  request  applicant  and 
other  interested  parties  to  comment  on 
our  interpretation  of  the  controlling 
authority  and  administrative  criteria, 
and  their  apphcation  to  OFHA's 
agreement. 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served 
OFHA,  which  will  have  15  days  from  the 
expiration  of  the  comment  period  to 
reply.  These  comments  wiU  be 
considered  in  conjunction  with  our 
review  of  the  modifications  that  OFHA 
must  submit  to  the  Commission  as  a 
condition  to  final  approval  of  its 
agreement. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
envirMunent  or  energy  conservation. 

Aulfaority:  4S  U.S.C  10321  and  107QS  and  5 
U.S.C.  553. 
Decided:  November  14, 1988. 

By  the  Commission,  Chairman 
Gradison,  Vice  Chairman  Andre, 
Commissioners  Simmons,  Lamboley  and 
Phillips.  • 

Norata  R.  McGea, 
Secntary. 
[FR  Doc.  88-26863  Filed  H-a-flB;  8:45  affl] 

BILUm  CODE  7M8  9%  ■ 


[Docket  No.  A&-2t3  (Sul>-No.  2X)] 

Canadian  Paclffc,  Ltd.;  Abandonment 
Exeniptton  Between  Canadian  Border 
and  HouHon  In  Areoetoek  County,  ME 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  ll&Z 
Subpart  ^—Exempt  Abaadonmenta  to 
abandon  its  3.03'«ile  line  of  railroad 
(the  United  States  portion  of  its  Howlton 
Subdivision),  between  milepost  4il7  in 
Aroostook  Coonty.  ME  and  miLepost  i.0 
in  Hoshon.  ME. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  overhead  traffic  on 


the  tine  has  been  rerouted  over  other 
lines;  and  (3)  no  fonnal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or 
by  a  State  or  local  gOTemment  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  any 
U.S.  District  Conrt.  or  has  been  decided 
in  favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  380  l.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  order  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  December 
21, 1988  (unless  stayed  pending 
reconsideration).  Fonnoil  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)t2)  * 
must  be  filed  by  December  1, 1968. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  • 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  most  be  fikxl  by 
December  12. 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants'  representatives:  Charles  H. 
White,  Jr.,  John  T.  SolHvan,  1730 
Pennsylvaraa  Avenue  ^fW..  Suite  400. 
Washbigton,  DC  20006. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ob  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  28, 1988. 


Interested  persons  may  obtain  a  copy  of 
the  EA  fi-om  SEE  by  writing  to  it  [Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  2tM23)  or  by  caffing 
Cari  Bausch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  pobBc  use 
conditions. 
Decided:  November  16. 19ea 
By  the  Comoussion.  \im  ¥.  Mackall, 
Director,  Office  ol  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-26987  Filed  11-21-88;  8:45  am) 
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'  See  Exempt  of  Rail  AbandoaaiH— Offers  of 
Finan.  Assitt.  4 1.CC.  2d  164  (1987).  and  final  nilet 
published  in  the  Federal  Regiiter  on  December  22. 
1967  (52  n.  40MIV-I»H6). 

■  A  stay  wHI  be  roettiiely  leeoed  bjr  Ae 
Commiiaion  in  those  proceeding!  whe>e  ea 
informed  decision  on  environmental  issue*  (whether 
raised  by  a  paity  ac  by  the  Sacties  ti  Energy  aod 
Environment  in  its  independent  investigetioa) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Bail  Uae».  4  LCC  Id  4aa  (ISSS). 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcemenft  Adminiatradon 

[Docket  No.  87-69] 

Eric  A.  Baum,  M.D.;  Revocation  of 
Regletratioa 

On  September  17. 1987.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administrstion  (IKA),  issued  an  Order 
to  Show  Cause  of  Erie  A.  Bainn.  M.D.. 
Respondent,  of  Sarasota,  Florida, 
proposing  to  revoke  DEA  Certificate  of 
Registratir-  BBG337508,  and  to  deny  any 
pending  applications  for  renewal  of  his 
registration.  The  statutory  bases  for 
issuance  of  the  Order  to  Show  Cause 
were  that  Respondeirt  was  recently 
convicted  of  a  felony  offense  relating  to 
controlled  substances  and  that  his 
continued  registration  is  inconsistent 
with  the  public  interest,  as  that  (ena  is 
used  in  21  U.&C  823(q  and  824(a)(4). 

Respondent,  tkroogb  counsel 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  on 
March  1  and  2. 1988.  in  Tampa.  Florida. 

On  Ao«nst  28. 1988.  Judge  Bittner 
issued  her  Opinion  and  Recomsiended 
Ruling.  Findfaigs  of  Fact,  Concfasions  of 
Law  and  Decision  recommending  that 
the  Administrator  revoke  Respondent's 
DEA  Certificate  of  Registration  and 
deny  any  pending  appUcatiooa  Cor 
renewal  Neither  the  Gavemnicnt  nor 
Respondent's  eonasel  ffled  exeeptiona  to 
the  Admkiistrative  Law  fudge's  opinion 
and  recommended  nding. 

After  careful  consideration  of  the 
entire  record  is  this  matter,  the 
Administrator  adopts  the 
Administrative  Law  hidge's  findings  of 


fact  and  concurs  with  her  recommended 
ruling. 

The  Administrative  Law  Judge  foimd 
that  Respondent  is  a  psychiabist  who 
maintains  a  medical  Ucense  and  a 
current  DEA  Certificate  of  Registration 
in  the  State  of  Florida.  In  the  summer  of 
1985.  Respondent  and  his  current  wife. 
Teresa  Leigh  Baiun,  and  two  of  his 
children  from  a  previous  marriage, 
moved  from  Akron.  Ohio  to  Sarasota. 
Florida. 

Prior  to  Respondent's  move  to  Florida 
in  1985,  the  Akron  Police  Department 
received  a  complaint  from  Respondent's 
former  wife.  Susan  Artz.  alleging  that  he 
was  obtaining  controlled  substances  for 
his  personal  abuse  by  issuing  fraudulent 
prescriptions  in  the  names  of  their 
children.  Pamela  Lynn  Baum.  Mark 
Baum  and  Eric  Baum.  Jr.  Susan  Artz 
claimed  that  her  children  had  no 
medical  problems  or  conditions  which 
would  have  required  treatment  with 
controlled  substances.  Following  her 
complaint,  an  Akron  Police  Department 
detective  located  23  controlled 
substance  prescriptions  written  by 
Respondent  for  Cylert,  Ritalin  and 
Fiorinal  in  the  names  of  "Pam  Evans," 
"EA.  Baum,"  'Terri  Baum."  "Mark 
Baum,"  "Pam  Baum."  "Susan  Baimi," 
and  "Vicki  Herbruck."  Shortly 
thereafter,  the  Akron  Police  Department 
learned  that  Respondent  had  moved  to 
Sarasota.  Florida.  They  discontinued 
their  investigation,  but  later  forwarded 
the  information  to  the  Sarasota  Police 
Department. 

In  1986.  the  Sarasota  Police 
Department  was  alerted  to  the 
possibility  of  a  drug  problem  involving 
one  of  Respondent's  children.  While  that 
concern  turned  out  to  be  unfounded,  it 
focused  attention  on  Respondent 
Detective  Frank  Mercurio  of  the 
Sarasota  Police  Department  (who 
became  a  Special  Agent  with  the  Florida 
Department  of  Law  Enforcement  prior  to 
the  adminlsfrative  hearing)  contacted 
local  pharmacies  near  Respondent's 
residence  and  the  Akron  Police 
Department.  At  SL  Armand's  Pharmacy. 
Detective  Mercurio  foimd  some 
controlled  substance  prescriptions 
issued  by  Respondent  to  persons  with 
the  surname  "Baum"  and  others  with  the 
surname  "Leigh,"  the  maiden  name  of 
Respondent's  current  wife.  According  to 
the  pharmacist  all  prescriptions  were 
picked  up  either  by  Respondent  or  his 
wife. 

On  February  19. 1986.  the  pharmacist 
at  St.  Armand's  Pharmacy  telephoned 
Detective  Mercurio  and  advised  him 
that  Teresa  Baum  was  at  the  pharmacy 
and  had  presented  two  controlled 
substance  prescriptions  for  filling  which 
were  issued  by  Respondent  one  in  the 


name  of  'Teresa  Baum."  the  other  in  the 
name  of  "Pam  Leigh."  Accordingly, 
Detective  Mercurio  went  to  the 
pharmacy  and  arrested  Mrs.  Baiun  on 
charges  of  obtaining  controlled 
substances  by  fraud.  At  that  time,  Mrs. 
Baum  informed  Detective  Mercurio  that 
Respondent  had  issued  the  prescriptions 
for  her  and  her  stepdaughter,  Pam  Baum. 
and  that  medical  records  for  both  of 
them  could  be  found  at  their  residence. 
She  also  advised  him  that  she  believed 
"Leigh"  was  her  stepdaughter's  middle 
name.  When  Detective  Mercurio 
informed  her  that  he  knew  her 
stepdaughter's  middle  name  was 
"Lynn,"  Mrs.  Baum  invoked  her  right  to 
counsel  and  remained  silent 
Respondent  was  arrested  the  following 
day  on  the  same  charges. 

On  the  evening  of  February  19. 1986, 
Detective  Mercurio  and  other  officers 
from  the  Sarasota  Police  Department 
executed  a  search  warrant  at 
Respondent's  residence.  A  thorough 
search  of  the  residence  revealed  no 
medical  records,  but  several  controlled 
substance  prescription  bottles  were 
found  in  Respondent's  bedroom.  All  the 
prescription  bottles  bore  Respondent's 
name  as  the  prescribing  physician.  The 
labels  listed  the  following  persons  as 
patients,  "Susan  Baum."  "Terri  Baum," 
•Teresa  Baum."  "Vicki  Herbruck."  "Rick 
Baum."  and  "Pamela  Evans."  Many  of 
the  bottles  matched  the  prescriptions 
located  earlier  by  the  Akron  Police 
Department  The  residence  did  not 
contain  a  medical  office. 

Pamela  Baum  was  present  during  the 
search  of  Respondent's  residence  and 
was  interviewed  by  Detective  Merciuio. 
She  informed  him  tfiat  she  had  never 
gone  by  any  name  other  than  "Pamela 
Lynn  Baum."  Detective  Mercurio  later 
interviewed  Mark  Baum  who  informed 
him  that  his  sister  never  went  by  any 
nicknames.  In  a  telephone  conversation 
with  Detective  Mercurio,  Mrs.  Artz 
informed  him  that  Pamela  Baum  never 
used  any  names  other  than  "Pamela"  or 
"Pam  Baimi." 

During  the  hearing.  Respondent 
presented  affidavits  allegedly  from 
Pamela  Baum  and  Eric  Baum,  Jr.,  stating, 
in  part  that  she  used  the  nickname 
"Pam  Leigh."  Respondent  also  testified 
that  his  daughter  used  the  nickname 
"Pam  Leigh"  for  various  reasons, 
including  "her  fondness  for  Sara  Lee 
pound  cake."  a  former  boyfriend  was 
named  K.C.  Leigh,  and  "Leigh"  was  her 
stepmother's  maiden  name.  Respondent 
claimed  that  he  wrote  the  controlled 
substance  prescriptions  for  her  in  the 
name  of  "Pam  Leigh"  because  "it  kept 
the  two  of  the[m]  [Pamela  Baum  and  her 
stepmother]  friendlier."  The 
Administrative  Law  Judge  found  neither 


the  affidavits  nor  Respondent's 
testimony  credible  evidence  in  support 
of  his  reason  for  issuing  controlled 
substance  prescriptions  in  the  name 
"Pam  Leigh." 

In  February  1986,  Detective  Mercurio 
also  questioned  Pamela  and  Mark  Baum 
as  to  whether  either  of  them  were 
diagnosed  as  being  hyperactive  and 
hyperkinetia  or  whether  they  were  ever 
prescribed  controlled  substances 
including  Ritalin,  Cylert  and  Fiorinal  for 
any  legitimate  medical  reason.  Pamela 
Baum  informed  Detective  Mercurio  that 
she  did  not  have  any  medical,  physical 
or  psychological  problems,  and  that  she 
was  not  taking  Ritalin  or  any  other 
prescription  drugs.  She  also  stated  that 
the  last  time  her  father  prescribed 
anything  for  her  was  approximately  six 
months  earlier  when  she  had  bronchitis. 
Mark  Baimi  informed  Detective 
Mercurio  that  Respondent  and  his 
stepmother  abused  controlled 
substances,  that  neither  he  nor  his  sister 
suffered  from  any  medical  or 
psychological  conditions  requiring  drug 
therapy,  and  that  neither  he  nor  his 
sister  received  controlled  substances 
from  Respondent  In  addition.  Detective 
Mercurio  questioned  Mrs.  Artz  about 
her  children's  medical  conditions.  She 
told  him  that  none  of  ther  children  had 
any  medical  problems  requiring  drug 
therapy,  and  that  none  of  them  were 
hyperactive.  Detective  Mercurio  also 
questioned  Vicki  Herbruck.  a  registered 
nurse  who  dated  Respondent  from  1978 
to  1982.  She  informed  him  that  none  of 
Respondent's  children  showed  any  signs 
of  being  hyperactive,  and  that  she  had 
never  seen  any  indication  that  any  of 
the  children  had  any  type  of  medical  or 
psychological  problem  which  would 
require  regular  medication. 

In  his  defense.  Respondent  presented 
affidavits  from  Pamela  Baum  and  Eric 
Baum,  Jr.,  claiming  that  Pamela  Baum 
suffered  from  hyperactivity  and  required 
regular  treatment  with  Ritalin  and/or 
Cylert.  In  light  of  the  nature  of  the 
affidavits  and  Detective  Mercurio's 
testimony  to  the  contrary,  the 
Administrative  Law  Judge  did  not  give 
substantial  weight  to  the  affidavits. 
Respondent  testified  that  both  children 
were  bom  with  hyperkinesis  and  that 
the  proper  treatment  was  to 
alternatively  prescribe  Ritalin  and 
Cylert.  He  also  stated  that  he  treated 
Pamela  Baum  with  Fiorinal  for  "cluster 
headaches."  Respondent  testified  that 
he  prepared  handwritten  progress  notes        t 
since  August  1985  to  docimient  his 
medical  treatment  of  his  daughter.  The 
Administrative  Law  Judge  found  that  his 
progress  notes  did  not  match  the  actual 
prescriptions  he  issued  in  the  name  of 
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"Pam  Leigh."  Respondent's  prescribmg 
far  exceeded  the  doses  mentioned  in  the 
progress  notes.  In  addition,  the 
information  contained  in  Respondent's 
progress  notes  for  prescribing  Cylert  and 
Ritalin  to  Pamela  Batun  did  not  comport 
with  accepted  medical  practice.  He 
prescribed  quantities  of  both  dmgs 
which  far  exceeded  those  recommended 
by  the  Physician's  Desk  Reference.  A 
psychiatric  expert  who  reviewed 
Respondent's  progress  notes  for  Pamela 
Baum  found  that  it  was  inappropriate  to 
prescribe  controlled  substances  to  one's 
family  and  that  it  was  also 
inappropriate  to  prescribe  Cylert  and 
Ritalin  together  iot  treatment  of 
hyperkinetic  problems.  A  medical  record 
for  Pamela  Baum  allegedly  based  upon 
an  examination  conducted  by  a  Dr. 
Rosser  in  Akron,  Ohio  also  indicated 
that  Pamela  Baum  was  a  normal, 
healthy  adolescent  female.  There  is  no 
indication  that  she  suffered  from 
hyperactivity  or  hyperkinesis. 
Respondent  testified  that  his  daughter 
hid  her  hyperactivity  from  Dr.  Rosser. 
He  also  acbnitted  that  Dr.  Rosser  had 
not  written  the  report,  but  rather,  that  he 
wrote  the  report  based  upon  Dr. 
Rosser's  notes.  The  Administrative  Law 
Judge  did  not  believe  Respondent's 
testimony  regarding  Dr.  Rosser's  report. 
She  concluded  that  the  omission  from 
the  report  of  Pamela  Baum's  alleged 
hyperkinesis  is  further  evidence  that  she 
did  not  suffer  from  the  condition. 
Overall,  the  Administrative  Law  Judge 
concluded  that  there  was  substantial 
evidence  to  find  that  Pamela  Bautm  did 
not  suffer  from  hyperkinesis  or 
hyperactivity,  and  that  there  was  no 
medical  rea8<m  for  her  to  receive  the 
Ritalin  or  Cylert  (H-escribed  in  her  name. 
Even  had  she  suHered  from 
hyperactivity,  the  quantities  of  drugs 
prescribed  for  her  by  Respondent  were 
excessively  large  and  unjustified. 

With  respect  to  Respondent's  aDeged 
treatment  of  his  wife.  Teresa  Baum.  the 
Administrative  Law  fudge  found 
Respondent's  expIanatioRS  dubious. 
Respondent's  progress  notes  for  his 
wife's  treatment  do  not  match  his  actual 
prescribing  practices.  He  prescribed 
considerably  larger  quantities  of 
controHed  substances  than  are  indicated 
in  his  notes.  He  prescribed  quantities 
which  far  exceeded  the  doses  suggested 
by  the  Physician's  Desk  Reference. 
Judge  Bittner  also  found  that 
Respondent  prescribed  various 
controlled  substances  in  his  wife's  name 
during  the  time  she  was  pregnant  with 
their  child,  even  though  the  drugs  be 
prescribed  were  contraindicated  for 
pregnant  women.  As  with  the  evidence 
concerning  Pam^  Baum.  the 


Administrative  Law  Judge  found  that 
even  had  Teresa  Baiun  suffered  from  the 
conditions  alleged  by  Respondent,  he 
prescribed  excessnrely  large  and 
unjustified  quantities  of  controlled 
substances  to  treat  those  conditions. 
The  Administrative  Law  Judge  also 
found  Respondent's  explanation  of  why 
empty  controlled  substance  prescription 
bottles  bearing  other  persons'  names 
were  found  in  his  residence  to  be 
incredible.  Respondent  claimed  that  he 
found  the  bottles  in  his  son  Mark's 
bedroom,  and  that  Mark  told  him  that  he 
found  the  bottles  at  his  mother's  home 
and  brought  them  bade  to  Florida.  Mark 
Baum  did  not  testify  in  the  DEA  hearing. 
The  Administrative  Law  Judge  did  not 
give  any  weight  to  Respondent's 
testimony  on  this  issue. 

Detective  Mercurio  testified  that  he 
spoke  with  Vicki  Herbruck  and  Susan 
Artz  concerning  the  Respondent's 
prescribing  practices  and  the 
prescriptions  and  prescription  bottles 
found  issued  in  their  names.  Vicki 
Herbruck  informed  him  that  between 
1978  and  1982  she  observed  Respondent 
write  prescriptions  in  the  names  of  his 
children  and  his  ex-wife.  She  also  stated 
that  she  would  have  the  prescriptions 
filled  at  a  pharmacy  and  give  the  drugs 
to  Respondent  for  his  personal 
consumption.  She  informed  Detective 
Mercurio  that  she  had  no  contact  with 
Respondent  after  1982  and  was  unaware 
of  any  prescriptions  Respondent  may 
have  written  in  her  name  after  that  time. 
Among  the  prescriptions  found  in  local 
pharmacies  in  Akron,  Ohio  were  four 
prescriptions  written  by  Respondent  in 
Ms.  Herbruck's  name  from  November 
1983  to  November  1984,  some  of  which 
matched  the  prescription  bottles  found 
in  Respondent's  residence.  Mrs.  Artz 
also  informed  Detective  Mercurio  that 
she  had  not  received  any  controlled 
substances  from  Respondent  since  their 
divorce  in  1978-  Yet,  prescription  bottles 
bearing  her  name  and  issued  after  1978 
were  found  in  Respondent's  residence. 
The  evidence  supports  a  finding  that  the 
bottles  fotmd  in  Biiespondent's  residence 
were  from  prescriptions  he  issued  for  his 
personal  consumptioa. 

On  Afwil  15. 1967.  in  the  Circah  Court 
for  the  Twelfth  Judicial  Circuit,  in  aikl 
for  Sarasota  Coonty.  Respondent 
entered  a  "best  interest"  plea  to  one 
count  of  obtaining  drags  by  fraud,  a 
felony  offense  in  vialation  oi  F.S. 
893.13(3XaXl)>  The  court  withhdd 
adjudication  under  Section  948.01  of  die 
Florida  Code  and  Respondent  was 
placed  on  probation  for  one  year  and 
was  ordered  to  be  evaluated  by  a  drug 
counseling  agency. 


Respondent  submitted  reports  by  case 
manager  from  TA.S.C.,  a  drug 
counseling  agency,  which  stated  that  he 
did  not  consider  Respondent  and  Mrs. 
Baum  to  have  drug  abuse  problems.  The 
case  manager's  conclusions  were  only 
based  upon  one  interview  with 
Respondent  and  his  wife.  There  is  no 
indication  that  the  case  manager  sought 
any  independent  information  prior  to 
making  his  evahiations.  Thus,  die 
Administi-ative  Law  Judge  properly 
accorded  only  insignificant  weitht  to  the 
reports. 

Relying  on  cases  similar  to 
Respondent's,  the  Adminisfrative  Law 
Judge  concluded  that  despite  the  court's 
action  to  withhold  adjudication. 
Respondent  was  '"convicted"  of  a  felony 
offense  within  the  meaning  of  the 
Controlled  Substances  Act.  21  U.S.C. 
824(a)(2).  See  United  States  v.  Cook,  10 
M.J.  138  (U.S.  Ct  Mil  App.  1981);  and 
Stephen  Granet  Rosen,  D.D.S.,  Docket 
No.  84-44.  50  FR  46844  (1985).  The 
Adminisfrative  Law  Judge  also  found 
that  Respondent's  "best  interest"  plea  is 
equivalent  to  a  plea  of  nolo  contendere. 
and  that  the  Administrator  may  rely  on 
such  a  plea  as  the  basis  for  revoking  a 
registration.  See  Sokoloffv.  Saxbe,  501 
F.2d  571  (2d  Cir.  1974).  Thus,  the  record 
sufficiently  supports  a  Ending  that 
Respondent  was  convicted  of  a  felony 
offense  relating  to  controlled 
substances,  and  that  the  conviction 
constitutes  a  sufficient  ground  to 
support  the  revocation  of  his  DEA 
Certificate  of  Registration. 

The  Administrative  Law  Judge  also 
found  that  Respondent's  continued 
registration  was  contrary  to  the  public 
interest  As  discussed  in  21  U.S.C.  823(0. 
the  following  factors  are  to  be 
considered  by  the  Administrator  in 
evaluating  the  puUic  interest 

(1)  The  recommendation  of  the 
appropriate  State  hcensing  board  or 
professional  diacifrfinary  authority. 

(2)  The  applicant's  [or  registrant's) 
experience  in  dispensing,  or  conducting 
research  with  res^>cc1  to  controlled 
substances. 

(3)  The  appUcant's  [or  registranf  s} 
conviction  recmd  under  Federal  or  State 
laws  relating  to  controlled  substances. 

(4)  Compliance  widi  applicable  State. 
Fnleral.  or  local  laws  rriating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

The  record  establi^es  by  a 
preponderance  of  the  evidence  that 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest.  The 
evidence  in  dns  record  relates  primarily 
to  factors  2,  3,  and  4  listed  above.  On 
numerous  occasions,  Respondent  issued 


prescriptions  for  controlled  substances 
in  the  names  of  fictitious  individuals.  He 
also  issued  prescriptiaos  in  the  names  of 
his  children  and  others.  There  is  no 
indication  that  these  prescriptions  were 
issued  for  any  legitimate  medical 
purpose.  Even  if  these  prescriptions  had 
been  issued  for  a  legitimate  medical 
reason,  the  quantities  of  controlled 
substances  he  prescribed  were 
excessive.  Respondent's  unlawful 
activities  resulted  in  his  conviction  for  a 
felony  offense  relating  to  controlled 
substances.  His  actions  clearly  violated 
both  state  and  Federal  laws. 
Respondent  provided  no  credible 
evidence  to  support  his  continued 
regisfration.  The  Adminisfrative  Law 
Judge  was  correct  in  concluding  that 
"the  most  charitable  comment  to  be 
made  about  these  practices  is  diat  they 
show  a  total  lack  of  regard  for  the 
obligations  acoompanying  DEA 
registration." 

The  Administrator  finds  no  need  to 
comment  further  except  to  conclude,  in 
full  agreement  with  the  Administrative 
Law  Judge's  recommendation,  that 
Respondent's  registraticHi  must  be 
revoked,  and  that  any  pending 
applications  for  renewal  of  his 
registratioa  nuut  be  denied. 

Accordingly,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  1301.54.  the  Adminigtrator  of 
the  Drug  Enforcement  Administration 
orders  ^at  DEA  Certificate  of 
Regisfration  BB0337508,  previously 
issued  to  Eric  A.  Baum.  M.D..  be,  and  it 
hereby  is,  revoked.  The  Adminisfrator 
further  orders  that  any  pending 
applications  for  renewal  of  said 
regisfration,  be.  and  they  hereby  are, 
denied. 

This  order  is  effective  December  22, 1988. 
John  C  Lawn, 

Administrator. 

Dated:  Noveml>er  15, 1988. 
[FR  Doc.  88-28905  Rled  11-21-88-8:45  amj 
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WHttann  L.  McPhaH,  m)^  Denial  of 
Application 

On  September  2, 1968.  the  Deputy 
Assistant  Adminisfrator,  OfiBce  of 
Diversion  Confrol,  Drug  Enforcement 
Adminisfration  (DEA)  issued  an  Order 
to  Show  Cause  to  William  L  McPhaiL 
M.D..  of  16603  Plymouth,  DetiY)it. 
Michigan,  proposing  to  deny  his 
application,  executed  on  May  12, 1968, 
for  registration  as  a  practitioner  luuler 
21  U.S.C.  823(f).  The  Order  to  Show 
Cause  alleged  that  Dr.  McPhaO's 
regisfration  would  be  inconsistent  with 


the  public  interest,  as  that  term  is  used 
in  21  U.S.C  823(f]  and  824(a)(4). 

A  registered  mail  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  by  Dr.  McPhail  on  September  9, 
1988.  More  than  thirty  days  have  passed 
since  the  Order  to  Show  Cause  was 
received  by  Dr.  McFhail  and  the  Drug 
Enforcement  Administration  has 
received  no  response  th^eto.  Therefore. 
the  Administrator  concludes  that  Dr. 
McPhail  has  waived  his  opportunity  for 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and,  pursuant  to 
21  CFR  1301.54(d)  and  1301.54(e).  enters 
this  final  order  based  on  the 
investigative  file. 

The  Administrator  finds  that  Dr. 
McMiail  is  a  physician  licensed  to 
practice  medidne  in  the  State  of 
Michigan.  Sometime  in  1985  McPhail 
entered  into  an  agreement  with  a 
Michael  Kemp,  wdio  operated  various 
medical  clinics  in  the  Detroit  area. 
These  clinics  were  visited  by  Medicaid 
and  Blue  Cross  patients  who  sought 
prescriptions  for  controlled  substances. 
In  exchange  for  receiving  these 
prescriptions,  the  patients  were  required 
to  give  blood,  submit  to  x-rays,  or 
submit  to  other  medically  unnecessary 
tests  and  procedures.  Medicaid  and  Blue 
Cross  then  paid  all  claims  for  these  tests 
to  Mr.  Kemp.  Uiuier  Dr.  McFliail's 
agreement  with  Mr.  Kemp,  Dr.  McPhail 
received  a  weekly  salary  in  return  for 
his  permitting  Mr.  Kemp  to  present 
claims  under  Dr.  McPhaO's  Medicaid 
provider  identification  number. 
Additionally,  because  a  licensed 
physician  was  required  to  sign 
prescriptions  for  controlled  substances. 
Dr.  McPhail  also  pre-signed  nuiderous 
blank  prescriptions.  These  prescriptions 
would  later  be  filled  out  by  unlicensed 
employees  at  Mr.  Kemp's  clinics  who 
held  themselves  out  to  be  doctors. 

Dr.  McPhail  never  saw  or  treated 
patients  at  any  of  Mr.  Kemp's  clinics,  he 
merely  passed  the  pre-signed 
prescriptions  on  to  individuals  who 
were  neitiber  qualified  nor  licensed  to 
treat  patients.  Lines  of  patients  could  be 
observed  outside  Mr.  Kemp's  clinics, 
each  patient  waiting  to  get  controlled 
substance  prescriptions.  The  clinics 
provided  no  ligitimate  medical  service  to 
patients.  On  the  confrary,  the  clinics 
were  established  to  supply  controlled 
substances  to  patients  at  the  highest 
possible  proHt  to  the  clinic's  owner.  Mr. 
Kemp.  Patients  could  easily  receive 
controlled  substance  prescriptions  every 
two  weeks,  regardless  of  their  "medical" 
complaint  Many  patients  were 
personally  dependent  on  the  drugs  they 
received.  Dr.  McPhail  instructed  one  of 
the  unlicensed  individuals  to  prescribe 


Tylenol  with  codeine  #3  on  the  first  visit 
and  Tylenol  with  codeine  #4  on 
subsequent  visits  regardless  ofthe 
patient's  medical  complaint  By  pre- 
signing  prescriptions.  Dr.  McPhail 
facilitated  the  clinic's  practice  of 
supplying  controlled  substance 
prescriptions  to  patients  for  no 
legitimate  Justification. 

Title  21,  Code  of  Federal  Regulations. 
S  1306.05(a)  requires  prescripCioos  for 
controlled  substances  to  be  signed  and 
dated  on  the  date  issued.  Dr.  McPhail 
pre-signed  prescriptions  on  a  regular 
basis  for  thie  unlicensed  individuals  to 
fill  out  Dr.  McPhail  had  no  way  of 
knowing  what  drags  were,  in  fact 
presctibiBd  to  these  individuals  since  he 
never  saw  the  completed  prescription 
forms.  The  Administrator  finds  Dr. 
McPhail's  pre-signing  of  prescriptions 
inappropriate  both  because  it  is  a 
violation  of  Federal  regulatimis  and  also 
because  Dr.  McFhafl  was  abdicating  his 
responsibility  as  a  prescriber  of 
controlled  substances. 

As  a  result  of  diis  elaborate  scheme. 
Dr.  McPhail  and  several  others 
employed  at  Mr.  Kemp's  clinics  were 
charged  in  the  Circuit  Court  for  the  38th 
Judicial  District,  State  of  Michigan,  with 
conspiracy  to  defraud  Medicaid. 
Medicaid  fraud,  and  unlawful  delivery 
of  controlled  substances.  Dr.  McPhail 
was  specifically  charged  with 
con^uracy  to  defraud  Medicaid  and 
Blue  Cross,  and  conspiracy  to 
unla«vfully  deliver  controlled 
substances.  The  charges  remain 
pending. 

Finally,  the  Administrator  finds  that 
Dr.  McPhail's  previous  I^A  Certificate 
of  Registration  expired  in  February  1985. 
During  the  time  that  unlicensed  clinic 
personnel  were  using  Dr.  McPhail's  pre- 
signed  prescriptions  and  DEA 
regisfration.  Eh.  McPhail  was  not 
currenUy  registered  with  DEA.  Even 
after  Dr.  Md*hail  left  the  clinic  he 
continued  to  prescribe,  or  cause 
controlled  substances  to  be  dispensed 
until  as  recentiy  as  March  21. 1968. 
Records  supplied  to  die  DEA  by  a 
Detroit  pharmacy  reveal  that  from 
January  5. 1888  through  March  21. 1988. 
a  majority  of  prescriptions  filled  by  the 
pharmacy  were  called  in  by  Ih.  McMiaiL 
These  prescripticHis  were  for  various 
controlled  substances,  induding  Vicodin 
(Schedule  m).  diazepam  (Schedule  IV), 
acetaminophen  with  codeine  (Schedule 
US]  and  various  other  codeine  products. 
At  the  time  Dr.  McPhail  issued  diese 
prescriptions,  he  was  not  registered  vrith 
DEA  and  thereby  not  authorized  to 
write  any  prescriptions  for  controlled 
substances. 
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In  view  of  all  the  foregoing  facts 
regarding  Dr.  McPhail's  experience  with 
controlled  substances,  his  pre-signing 
controlled  substance  prescriptions  with 
knowledge  that  they  would  be  used  to 
dispense  controlled  substances,  his 
involvement  in  a  conspiracy  to  defraud 
Medicaid,  and  his  writing  of  controlled 
substance  prescriptions  without  a  DEA 
registration,  the  Administrator 
concludes  that  the  issuance  of  a 
registration  to  Dr.  McPhail  would  be 
inconsistent  with  the  public  interest.  Dr. 
McPhail's  controlled  substance  handling 
activities  fall  far  outside  the  bounds  of 
legitimate  practice.  Registrants  must 
dispense  controlled  substances,  and  the 
prescriptions  which  cause  such  drugs  to 
be  dispensed,  in  a  careful  and  prudent 
manner  to  prevent  their  misuse.  Dr. 
McPhail  caused  the  diversion  of 
substantial  quantities  of  controlled 
substances  through  prescriptions  which 
contained  his  name  and  expired  DEA 
number.  Activities  such  as  those  in 
which  Dr.  McPhail  was  involved  cannot 
be  tolerated.  Dr.  McPhail's  past 
experience  in  handling  and  prescribing 
controlled  substances  leads  the 
Administrator  to  conclude  that  Dr. 
McPhail's  registration  would  be 
inconsistent  with  the  public  interest. 

Having  concluded  that  Dr.  McPhail's 
registration  would  be  inconsistent  with 
the  public  interest,  the  Administrator  of 
the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824,  and  28  CFR 
0.100(b),  orders  that  the  appUcation  for 
registration  executed  by  William  L 
McPhail,  M.D.,  on  May  12, 1988.  be  and 
it  hereby  is,  denied.  Ajiy  other 
outstanding  applications  for  registration 
submitted  by  Dr.  McPhail  are  also 
denied. 

This  order  is  effective  December  22. 
1988. 

Dated:  November  16. 1988. 
John  C  Lawn, 
Administrator. 
[FR  Doc.  88-26906  Filed  11-21-88:  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Senior  Executive  Service; 
Appointment  of  Members  to  the 
Performance  Review  Board 

Title  5  U.S.C.  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  individuals 
to  serve  as  memers  of  the  Performance 
Review  Board  of  the  Senior  Executive 
Service  shall  be  published  in  the  Federal 
Register. 


The  following  executives  are  hereby 
reappointed  to  new  3-year  terms, 
effective  November  18, 1988 

Dennis  E.  Whitfield 
Roland  G.  Droitsch 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Larry  K.  Goodwin,  Director  of 
Personnel  Management.  Room  C5526. 
Department  of  Labor,  Frances  Perkins 
Building,  Washington,  DC  20210. 

Signed  at  Washington.  DC,  this  9th  day  of 
November  1988. 
Ann  McLaughlin. 
Secretary  of  Labor. 
[FR  Doc.  88-27023  Filed  11-21-88;  8:45  am] 

KUJNO  CODE  4510-Z3-M 


Bureau  of  Labor  Statistics 

Labor  Research  Advisory  Councli 
Committees;  Meetings  and  Agenda 

The  regular  Fall  meetings  of 
committees  of  the  Labor  Research 
Advisory  Council  will  be  held  on 
December  6,  7,  and  8  in  the  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue,  NW., 
Washington.  DC 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to 
technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  representatives  of  labor 
organizations.  The  schedule  and  agenda 
of  the  meetings  are  as  follows: 

Tuesday.  December  6,  Room  S-2217 

9:30  a.m. — Committee  on  Prices  and 
Living  Conditions 

1.  International  Price  Program 

a.  Monthly  pricing 

b.  Revision 

2.  Consumer  Price  Index 

3.  Consumer  Expenditure  Survey 

4.  Other  business 

1:30  p.m. — Committee  on  Wages  and 
Industrial  Relations 

1.  Review  of  work  in  progress 

2.  Proposal  for  Change  in  the  Area  Wage 

Program 

3.  New  Directions  in  Collective 

Bargaining  Statistics 

4.  Developments  in  Cost  Level  Data 

frtjm  the  Employment  Cost  Index 

5.  Other  business 

Wednesday,  December  7,  Room  S-2217 

9:30  a.m.— Committees  on  Productivity, 
Technology  and  Growth  and  Foreign 
Labor  and  Trade 


1.  Revisions  in  the  BLS  Projections 

2.  Occupational  Tenure  Data  in  the  CPS 

3.  Work  in  the  Public  Sector  Productivity 

Measurement 

4.  Update  of  the  International 

Comparison  of  Productivity  ard 
Costs 

1:30  p.m.— Committee  on  Employment 
and  Unemployment  Statistics 

1.  Status  of  FY  1989  Budget 

2.  Unemployment  Insurance  Supplement 

to  Current  Population  Survey 

3.  Permanent  Mass  Layoff  and  Plant 

Closing:  Status  Report  and  Update 

4.  Business  Establishment  List  (BEL) 

Project 

5.  Measurement  of  Labor  Shortages 

6.  Current  Population  Survey  redesign 

plans 

7.  New  Local  Area  Unemployment 

Statistics  (LAUS)  Methodology: 
Implementation  and  next  steps 

8.  SIC  Revision:  1992-1997 

9.  Occupational  mobility 

10.  Impact  of  Occupational  Employment 

Statistics  (OES)  Sample  Reduction 

11.  Other  business 

Thurday,  December  8,  Room  S-2217 

1:30  p.m. — Committee  on  Occupational 
Safety  and  Health  Statistics 

1.  Annual  Survey,  results  for  1987 

2.  SDS  status,  budget  and  state 

participation 

3.  Keystone  Report 

4.  Statistical  System  Revision 

a.  Data  system 

b.  Recordkeeping  Concepts  and 
timetable  for  new  guidelines 

5.  Results  of  Revision  Feasibility  Tests 

(FY  1988) 

6.  FY  1989  Revision  Pilot  Tests 

7.  Fatality  Reporting  Project 

8.  Recordkeeping  Assessment  Projects 

9.  Industry  Fact  Sheet  Project 

10.  Inhalation  Project 

The  meetings  are  open.  It  is  suggested 
that  persons  planning  to  attend  as 
observers  contact  Henry  Lowenstem, 
Executive  Secretary,  Labor  Research 
Advisory  Council  on  (Area  Code  202) 
52a-1327. 

Signed  at  Washington.  DC,  this  16th  day  of 
November  196& 
lanet  L.  Norwood, 
Commiasioner  of  Labor  Statistics. 

[FR  Doc  88-27025  Filed  11-21-88;  8:45  am) 

HLUNO  COOe  4S10-M-M 


Empioyment  and  Training 
Administration 

[TA-W-20.990] 

Falcon  Refinery,  Ingieside,  TX; 
Terminaiton  of  Investigation 

Porsuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  19. 1888  in 
response  to  a  worlcer  petition  which  was 
filed  on  behalf  of  workers  at  Falcon 
Refinery.  Ingieside,  Texas. 

The  retroactive  provisions  of  section 
1421(aKlKB]  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

All  workers  were  separated  from 
Falcon  Refinery.  Ingieside,  Texas  more 
than  one  year  prior  to  the  date  of  the 
petition.  Section  223  of  the  Act  specifies 
that  no  certification  may  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition.  Consequently,  further 
investigation  in  diis  case  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC,  this  Bth  day  of 
November  198S. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-27021  Filed  11-21-88;  8:45  amJ 
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ITA-W-21,10»1 

Inexco  Oi  Co^  Houston,  TX; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  26, 1968  in 
response  to  a  woricer  petition  received 
on  September  26, 1988  which  was  filed 
on  behalf  of  woricers  at  Inexco  Oil 
Company,  Houston.  Texas. 

The  retroactive  provision  of  section 
1421  (aKl){B)  of  the  Omnibiis  Trade  and 
Competitiveness  Act  of  1988  do  not 
a^ly  to  workers  wbo  are  engaged  in  the 
production  of  crude  oil  or  re&ied 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  September  29, 1987  (TA-W- 
19,764).  No  new  information  is  evident 


which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Ccmsequentty,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  6th  day  of 
November  1988. 
Mwia  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  88-27022  Filed  11-21-48;  8:45  am] 

BILUMQ  COOC  46«»<a»4l 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-W-211-C] 

BethEnergy  Mines,  inc^  Petition  for 
Modification  of  AppHeation  of 
Mandatory  Safety  Standard 

BethEnergy  Mines,  Inc.,  P.O.  Box  143, 
Eighty  Foin-,  Pennsylvania  15330  has 
filed  a  petition  to  modify  the  application 
of  30  CFK  77.218-5  (water  sediment  or 
slurry  impoundments  and  impounding 
structures;  abandonment)  to  its 
Ellsworth  No.  51  Mine  (I.D.  No.  3&- 
00959),  (Impoundment  No.  1211  PA 
20023-011  A)  located  in  Washington 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  prior  to  abandonment 
of  any  water,  sediment,  or  slurry 
impoundment  and  impounding  structure, 
the  person  owning,  operating,  or 
controlling  such  an  impoundment  and 
impounding  structure  submit  to  and 
obtain  approval  of  the  District  Manager 
a  plan  for  abandonment  based  on 
current,  prudent  engineering  practices 
which  contain  provisions  to  preclude  the 
probability  of  future  impoundment  of 
water,  sediment  or  slurry,  provide  for 
major  slope  stability,  and  include  a 
schedule  for  die  plan's  implementation. 

2.  As  an  alternate  method,  petitioner 
proposes  to  abandon  a  fine  coal  refuse 
impoundment  and  create  a  small  pond 
of  about  14  acres  of  surface  area  widiin 
a  portion  of  the  area  formerly  occupied 
by  the  impoundment  as  follows: 

(a)  The  fine  coal  refuse  impoundment 
would  be  abandoned  by  backfilling  and 
recontouhng.  creating  a  small  pond  of 
approximately  14  acres  of  surface  area; 

(b)  The  heap  type  coarse  coal  refuse 
bank  would  be  recontonred  and  the 
excavated  materials  would  be  used  to 
backfill  the  adjacent  impoundment  thus 
creating  the  small  pound; 

(c)  An  ouUet  channel  from  the  area  of 
the  small  pond  that  has  sufficient 
capacity  to  safely  pass  the  runoff  from  a 


probable  maximum  precipitation  event 
would  be  constructed; 

(d)  Erosion  protection  in  the  outlet 
channel  to  accommodate  discharge 
(flow)  from  a  one  hundred  year  storm 
event  would  be  provided  in  accordance 
widi  MSHA  guidelines  for  auxiliary  coal 
mining  focilities; 

(e)  The  prt^osed  outiet  channel  would 
have  a  ti>apezoidal  cross  section  with  a 
15-foot  wide  base  and  IV:2H  (27*)  side 
slopes; 

(f)  Lower  portions  of  the  outlet 
channel  would  be  provided  with  erosion 
protection  where  design  flow  velocities 
are  in  excess  of  7  feet  per  second;  and 

(g)  Mine  drainage  and  treated  water 
pipelines  that  formerly  conveyed  water 
to  and  from  the  impoimdment  would  be 
removed. 

3.  Petitioner  states  that  the  proposed 
alternate  method  %vill  provide  die  same 
degree  of  safety  for  tbe  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Vii^nia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  22. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  15, 1988. 
Patricia  W.  SBvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-27024  Filed  11-21-88:  8:45  am] 
BILUWaCOOE  4510-«3-ll 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMII41STRAT10N 

Records  Schedules;  Avallalrfllty  and 
Request  for  Comments 

AOEMCV:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACnON:  Notice  of  availability  of 

proposed  records  scbedules;  request  for 

comments. 


SUMMOinr  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  tiae  National  Archives  of 
the  United  States.  Schedules  also 
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authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2]  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
6, 1989.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
Immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION!  Each 
year  U.S  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  ofHce  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 


information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-AU- 
89-1).  Records  of  the  U.S.  Army  Claims 
Service  relating  to  routine  Army 
property  damage  claims. 

2.  Department  of  the  Army  (Nl-AU- 
89-2).  Routine  records  of  the  U.S.  Army 
Claims  Service  relating  to  medical 
expense  claims. 

3.  Department  of  the  Army  (Nl-AU- 
89-3).  Routine  records  of  the  U.S.  Army 
Claims  Service  relating  to  claim 
investigation  reports. 

4.  Department  of  Health  and  Human 
Services,  PubUc  Health  Service,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administation  (Nl-90-89-1).  "Payback" 
files  for  awards  made  under  the  training 
provisions  of  the  National  Research 
Service  Act  and  the  Public  Health 
Service  Act. 

5.  Department  of  Housing  and  Urban 
Development  (Nl-207-89-1).  Records 
relating  to  the  IDEAS  employee  awards 
case  files. 

6.  Department  of  Justice,  Bureau  of 
Prisons  (Nl-129-89-1).  Negatives  o# 
inmate  identification  photographs. 
McNeil  Island  Penitentiary. 

7.  Panama  Canal  Commission, 
Administrative  Services  Division  (Nl- 
185-88-3).  Incomplete  and  illegible 
survey  notes,  unidentified  photos, 
unprocessed  press  clippings,  transit 
statistics  published  in  simimary  form  in 
the  annual  report,  files  for  routine 
administrative  and  facilitative  activities, 
and  duplicate  copies  of  reports,  memos, 
and  studies  schedules  for  permanent 
retention. 

8.  Railroad  Retirment  Board  (Nl-184- 
89-1).  Comprehensive  Schedule,  Part  2 
of  3.  Records  relating  to  facilitative 
matters  are  temporary.  Records  relating 
to  overall  poUcies  and  procedures  are 
permanent. 

9.  Department  of  State  (Nl-59-88-27). 
Supply  and  Procurement  Management 
Records. 

10.  United  States  Information  Agency, 
Office  of  the  Director  (Nl-30ft-8-18). 
Routine  and  facihtative  records  of  the 
German-American  Contacts  Staff.  Policy 
material  is  scheduled  for  transfer  to  the 
National  Archives. 

Dated:  November  10, 1988. 
Don  W.  WUaon. 
Archivist  of  the  United  States. 
[FR  Doc.  88-26967  Filed  11-21-88;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Education  Advisory  Panel;  Amended 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (State  Arts  in 
Education  Section)  to  the  National 
Council  on  the  Arts  which  was  to  have 
been  held  on  December  7-8. 1988,  from 
8:00  a.m.-8:00  p.m.  and  December  9, 
1988,  from  8:00  a.m.-5:00  p.m.  in  Room 
M09  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  has  been 
changed. 

The  portion  of  the  meeting  which  was 
to  be  open  to  the  public  on  December  9, 
1988.  from  2:00-5:00  p.m.  for  a  policy  and 
guidelines  discussion  has  been  changed. 
The  open  portion  of  this  meeting  will  be 
held  on  December  9. 1988,  from  1:00-4:00 
p.m. 

The  remaining  sessions  of  this 
meeting  on  December  7-8, 1988  from  8:00 
a.m.-8:00  p.m.,  and  December  9, 1988, 
from  8:30  a.m.-l:00  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  reconunendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washiiigton,  DC  20506.  202/682-5532. 
TTY  202/882-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

November  17. 1968. 

[FR  Doc.  88-27018  Filed  11-21-88;  8:45  am] 
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Media  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media 
Advisory  Panel  (American  Film  Institute 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  1, 1988, 
from  9:00  a.m.-5:30  p.m.  in  room  718  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washiiigton.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  appUcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)P]  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
November  17, 1988. 

[FR  Doc.  88-27015  Filed  11-21-88;  8:45  am] 
BKUMQ  COW  7SS7-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Materials  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Expedited  Clearance  Request:  NSF  is 
requesting  an  expedited  clearance  from 
OMB  for  a  two  week  turn-around  after 
receipt  at  OMB  (See  following  telephone 
questionnaire). 

Agency  Clearance  Officer  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer:  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place,  Room 
3208,  NEOB,  Washington,  DC  20503. 

Title:  Survey  of  Foreign  Students  in 
the  Sciences. 

Affected  Public:  Non-profit 
institutions. 


Responses/Burden  Hours:  120 
respondents;  30  minutes  each. 

Abstract-  This  survey  is  to  obtain 
information  and  perspectives  on  foreign 
students  in  graduate  education  in  four 
U.S.  scientific  fields.  The  information 
will  be  used  by  the  National  Science 
Board  in  its  deliberations  regarding  the 
impact  of  foreign  students  on  graduate 
education  in  the  United  States. 

Dated:  November  16. 198& 
Hennan  G.  Fleming, 
NSF  Clearance  Officer. 

Draft 

Chairperson: 
Department: 
Institution: 

Semi-Structured  Telephone  Interviews  of 
Sample  of  U.S.  University  Department 
Chairperaoiu  in  Chemistry,  Computer 
Science.  Mathematics,  Physics 

This  interview  is  to  obtain  information  and 
perspectives  on  foreign  students  in  graduate 
education  in  four  U.S.  scientific  fields.  Your 
participation  in  this  interview  is  totally 
voluntary.  The  information  you  provide  will 
be  given  maximum  protection  from 
disclosure,  subject  to  appUcable  laws 
including  the  Freedom  of  Information  Act  5 
use  552.  Individuals  will  not  be  identified 
with  their  answers. 

The  information  will  be  used  to  assist  the 
National  Science  Foimdation,  and  in 
particular  the  National  Science  Board's 
Committee  of  Foreign  Involvement  in  U.S. 
Universities  in  its  deliberations  regarding  the 
impact  of  foreign  students  on  the  quality  and 
content  of  graduate  education  in  the  United 
States. 

This  survey  is  expected  to  take 
approximately  30  minutes.  If  you  have 
comments  concerning  response  time,  you 
may  send  comment  to:  Hennan  G.  Fleming, 
Reports  Clearance  Officer,  Division  of 
Pesonnel  and  Management,  National  Science 
Foundation,  Washington,  DC  20550. 

Or  to:  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3145-xxxx), 
Washington.  DC  20503. 

Drafi 

Foreign  Students  in  the  Sciences 
Semi-Structured  Interview  Guide 

Departmental  Demographics 

•  Number  of  students  and  percent  foreign. 

•  Countries  of  origin  of  foreign  students. 

Assess  to  Graduate  Education 

•  Adequacy  of  numbers  and  quality  of  U.S. 
versus  foreign  applicants. 

•  Expectations  for  the  future  regarding 
adequacy  and  quality  of  U.S.  versus  foreign 
applicants. 

•  Policies  limiting  numbers  or  percent  of 
foreign  students. 

•  Requirements  regarding  English 
competency. 

Process  and  Content  of  Education /Research 

•  Changes  made  to  accommodate  foreign 
students. 

Curriculum  Content. 


Instructional  approach. 
Faculty-student  interactions. 

•  Effect  of  foreign  students  on  research 
activities. 

On  ability  to  obtain  funding. 
On  faculty  research  interests  or  overall 
nature  of  research  pursued. 
On  restrictions  on  research. 

Teaching  Assistants  (TAsJ 

•  Number  and  percent  foreign. 

•  Differences  in  nature  of  assignments  to 
foreign  versus  U.S.  TAs. 

•  Special  programs  to  train  foreign  TAs. 

•  Restrictions  on  TA  awards  to  foreign 
students. 

•  Sources  of  support  for  foreign  TAs. 

Research  Assistants  (RAs) 

•  Numl>er  and  percent  foreign. 

•  Differences  natiire  of  assignments  to 
foreign  versus  U.S.  RAs. 

•  Special  programs  to  train  foreign  RAs. 

•  Restrictions  on  RA  awards  to  foreign 
students. 

•  Sources  of  support  for  foreign  RAs. 

Academic  Performance  of  Foreign  versus  U.S. 
Students. 

•  Length  of  time  to  complete  degree. 

•  Likelihood  of  successful  completion. 

•  Differences  in  post-graduation  plans  and 
employability. 

[FR  Doc.  88-28942  Filed  11-21-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Memorandum  of  Understanding  (MOU) 
Between  tlte  NRC  and  ttie  Illinois 
Department  of  Nuclear  Safety 

aoency:  Nuclear  Regulatory 

Commission. 

ACTION:  Publication  of  Draft 

Subagreement  No.  2  between  NRC  and 

the  Illinois  Department  of  Nuclear 

Safety  for  public  comment 

SUMMARY:  Section  274i.  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  allows 
the  Nuclear  Regulatory  Commission 
(Conunission  or  NRC)  to  enter  into  an 
agreement  with  a  State  "to  perform 
inspections  or  other  functions  on  a 
cooperative  basis  as  the  Commission 
deems  appropriate."  This  section  274i. 
agreement  typically  in  the  form  of  a 
Memorandum  of  Understanding  (MOU), 
differs  from  an  agreement  between  NRC 
a  and  State  imder  the  "Agreement 
State"  program;  the  latter  is 
accomplished  only  by  entering  into  an 
agreement  under  section  274b.  of  the 
Atomic  Energy  Act  A  State  can  enter 
into  a  section  274i.  MOU  whether  or  not 
it  has  a  section  274b.  agreement 

In  April  of  1984,  NRC  and  the  State  of 
Illinois  signed  an  "umbrella"  MOU, 
providing  principles  of  cooperation 
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between  the  State  and  NRC  in  areas  of 
concern  to  both. 

In  June  of  1984.  NRC  and  the  State  of 
Illinois  signed  Subagreement  No.  1 
which  provided  the  basis  for  mutually 
agreeable  procedures  whereby  the  State 
may  perform  inspection  functions  for 
and  on  behalf  of  the  Commission  at 
certain  reactor  and  materials  licensee's 
facilities  which  generate  low-level 
radioactive  waste. 

Draft  Subagreement  No.  2  under  this 
MOU  provides  the  basis  for  mutually 
agreeable  procedures  whereby  the 
Illinois  Department  of  Nuclear  Safety 
(IDNS)  may  perform  inspection,  audit, 
and  similar  ftmctions  for  nuclear  power 
plants  together  with  and  for  and  on 
behalf  of  the  Commission  under  a 
program  created  pursuant  to  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  and  accepted  by 
NRC  and  IDNS.  The  Commission  is  in 
the  process  of  finalizing  the  Policy 
Statement  on  NRC  cooperation  with 
States  and  the  Subagreement  may 
require  revisions,  in  order  to  conform  to 
the  final  Policy  Statement. 
DATE:  Submit  conmients  by  December  22 
1988.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
aooresee:  Mail  written  comments  to: 
Regulatory  PubUcations  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Deliver  comments  to  7920  Norfolk 
Avenue.  Bethesda.  Maryland  between 
7:45  a.m.  and  4:15  p.m.  weekdays  except 
Federal  holidays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Dociunent  Rom  at  2120  L  Street. 
NW..  Washington.  DC  lower  level. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Lickus.  Chief.  State  and 
Government  Affairs.  U.S.  Nuclear 
Regulatory  Commissioa  Region  m,  799 
Roosevelt  Road.  Building  #4.  Glen  Ellyn. 
Illinois.  60137.  (312)  790-5666. 
SUPPLEMENTARY  INFORMATION:  NRC 

regulation  (10  CFR  50.55a)  requires  the 
application  of  the  Boiler  and  Pressure 
Vessel  Code  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code  to 
certain  pressure  vessels,  piping,  pumps 
and  valves  of  nuclear  power  reactors. 
As  discussed  more  fully  in  the  text  of 
the  Subagreement  which  follows,  a  State 
role  is  contemplated  in  the  ASME 
system  as  it  pertains  to  certain  nuclear 
power  plant  components.  This 
Subagreement  is  intended  to  formalize 


and  define  the  manner  in  which  the  NRC 
and  the  Illinois  Department  of  Nuclear 
Safety  (IDNS)  will  cooperate  in  the 
planning  and  conducting  of  ASME  Code 
related  inspections  at  nuclear  power 
plants  in  Illinois  to  ensure  compliance 
with  NRC  regulations.  The  objective  of 
the  Subagreement  is  to  provide  a 
framework  for  IDNS  to  assist  NRC  in 
performing  safety  inspections  imder  10 
CFR  S  50.55a.  The  NRC  will  take 
appropriate  enforcement  actions  for 
joint  inspections  conducted  under  this 
Subagreement.  Key  featiu-es  of  the 
Subagreement  include  provisions  for  (1) 
ensuring  IDNS's  activities  supplement 
but  do  not  duplicate  the  NRC's 
activities;  (2)  joint  team  inspections  of 
ASME  related  matters  led  by  NRC;  (3) 
documentation  by  IDNS  of  its  inspection 
efforts  for  inclusion  into  the  final  NRC 
inspection  report;  (4)  availability  of  NRC 
training  for  IDNS  inspectors;  and  (5) 
timely  exchange  of  information  between 
NRC  and  IDNS. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  November  198a 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Jr.. 
Executive  Director  for  Operations. 

Subagreement  2  Between  the  Nuclear 
Regulatory  Commission  and  the  Illinois 
Department  of  Nuclear  Safety 

/.  Authority 

The  Nuclear  Regulatory  Commission 
(NRC)  and  the  Illinois  Department  of 
Safety  (IDNS)  entered  into  this 
Subagreement  under  the  authority  of  the 
Memorandum  of  Understanding  (MOU) 
of  April  1984.  between  Illinois  and  NRC 
(49  FR  20586;  5/15/1984)  and  under 
section  274i  of  the  Atomic  Energy  Act  of 
1954.  as  amended. 

//.  Background 

A.  NRC  and  ASME  Code 

1.  The  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
require  the  Nuclear  Regulatory 
Commission  (NRC)  (previously  the 
Atomic  Energy  Commission  (AEC))  to 
license  and  regulate,  among  other 
activities,  the  manufacture,  construction, 
and  operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
the  common  defense  and  security  and  to 
protect  the  health  and  safety  of  the 
pubUc  Under  these  statutes,  the  NRC 
has  the  ultimate  responsibility  to 
regvdate  nuclear  power  plant  safety. 
2.  In  June  1971.  AEC  promulgated 
regulations  which  established  minimum 
quality  standards  for  the  design, 
fabrication,  erection,  construction, 
testing,  and  inspection  of  boiling  and 


pressurized  water-cooled  nuclear  power 
plants  by  requiring  conformance  with 
appropriate  editions  and  addenda  of 
specified  published  industry  codes  and 
standards.  These  regulations,  10  CFR 
50.55a  (and  the  now  revoked  S  115.43a), 
have  provided  specific  guidance  to 
manufacturers  and  users  of  structures, 
systems  and  components  of  nuclear 
power  plants  for  meeting  Criterion  1  of 
the  NRC's  "General  Design  Criteria  for 
Nuclear  Power  Plants"  in  Appendix  A  of 
10  CFR  Part  50  (See  36  FR  11423;  6/12/ 
71).  That  criterion  requires  that 
structures,  systems  and  components  of 
nuclear  power  plants  important  to  safety 
be  designed,  fabricated,  erected,  and 
tested  to  quality  standards  that  reflect 
the  importance  of  the  safety  functions  to 
be  performed.  In  particular,  these 
regulations  have  required  pressure 
vessels,  piping,  pimips.  and  valves  that 
were  part  of  a  reactor's  coolant  pressure 
boundary  to  be  constructed  (e.g.. 
designed,  fabricated,  inspected,  and 
tested)  in  accordance  with  ASME  Code 
Editions  and  Addenda. 

3.  The  AEC  stated  in  the  preamble  of 
the  regulations,  among  other  things,  that: 

i.  It  accepted  the  ASME  inspection 
process; 

ii.  Licensees,  vendors  and  others 
could  use  the  ASME  inspection  and 
survey  systems  in  partial  fulfillment  of 
its  requirements  to  the  extent  that  they 
were  shown  by  the  description  of  the 
quality  assurance  program  required  by 
5  50.34(a)(7)  to  satisfy  the  appHcable 
requirements  of  Appendix  B  of  10  CFR 
Part  50: 

iii.  Section  50.55a(b)(2)  (now 
S  50.55a(a)(3))  provides  a  basis  for  the 
authorization  of  alternatives  to  the 
requirements  of  the  specified  ASME 
Code  sections  and  other  standards  if  it 
can  be  shown  that  an  acceptable  level 
of  safety  will  be  provided;  and 

iv.  It  is  considered  that  a  significant 
improvement  in  the  level  of  quality  in 
construction  of  structures,  systems  and 
components  important  to  safety  would 
be  afforded  by  compliance  with  the 
requirements  of  more  recent  versions  of 
an  ASME  Code  than  those  specified  in 
the  amendments  and  it  encouraged  such 
compliance  whenever  practicable, 
regardless  of  the  date  of  purchase  of 
equipment  or  the  provisions  of  the 
amendments. 

4.  Presently,  to  promote  the  safe 
operation  of  nuclear  components.  NRC 
requires  use  of  Section  nt  Division  1.  of 
the  ASME  Code  for  construction  of 
Class  1,  2,  and  3  components,  and 
Section  H.  DivUion  1.  of  the  ASME 
Code  for  inservice  inspections  of  these 
components. 
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5.  In  March  of  1981.  NRC.  ASME.  and 
the  National  Board  of  Boiler  and 
Pressure  Vessel  Inspectors  (NB)  entered 
into  an  "Exchange  of  Correspondence" 
that  set  forth  "Principles"  for  "The 
Accreditation  and  Inspection  of  Nuclear 
Supplier  Quality  Assurance  Programs." 
These  Principles  define  the  NRC's.  the 
ASME's.  and  the  NB's  responsibilities 
and  actions  with  respect  to  the  ASME/ 
NB  accreditation  program  and  third 
party  inspection  of  Certificate  Holders 
providing  products  and  services  to 
nuclear  facilities  in  accordance  with 
ASME  Code.  Section  III  (Divisions  1  and 
2).  The  key  objective  of  the  Exchange  of 
Correspondence  was  to  provide  NRC 
licensees  and  license  applicants  with  a 
non-duplicative.  efficient  and  effective 
procedure  for  implementing  the  ASME/ 
NB  nuclear  accreditation  program  and 
the  monitoring  of  supplier  quality 
assurance  (QA)  activities  to  ensure 
compliance  with  NRC,  ASME,  and  NB 
programmatic  QA  requirements. 

6.  On  March  31. 1986.  the  NRC's  Office 
of  Inspection  and  Enforcement 
distributed  Information  Notice  No.  86-21 
informing  NRC  licensees,  construction 
permit  holders  and  vendors  of  NRC's 
recognition  of  ASME's  Accreditation 
Program  for  holders  of  N.  NPT.  NA.  and 
NV  stamps  and  Certificates  of 
Authorization.  ' 

7.  NRC's  endorsement  of  the  system 
established  under  ASME  has  followed  a 
detailed  assessment  of  the  ASME's 
infrastructure  from  which,  among  other 
things,  NRC  has  determined  that  it 
provides  an  effective  inspection  program 
that  NRC  can  accept  to  carry  out  its 
mission. 

B.  Illinois.  IDNS.  and  the  ASME  Code 

1.  The  ASME  Code  provides  rules  for 
the  construction  of  heating  boilers, 
power  boilers,  pressure  vessels  and 
nuclear  power  plant  components.  Also, 
the  ASME  Code  provides  recommended 
rules  for  the  care  and  operation  of 
heating  boilers,  recommended  guidelines 
for  the  care  of  power  boilers,  and  rules 
for  the  inservice  inspection  of  nuclear 
power  plant  components.  The  ASME  has 
an  Accreditation  System  that  is  used  to 
ensure  the  quality  of  construction  of 
ASME  Code  components.  The  ASME 
Accreditation  System  is  based  on  a 
program  of  authorized  inspection,  which 
requires  an  Authorized  Inspector  (AI) 
(an  Authorized  Nuclear  Inspector  (ANI) 
in  the  case  of  the  nuclear  sections  of  the 
ASME  Code),  designated  or  approved 
by  an  Authorized  Inspection  Agency 
(AIA)  to  inspect  independently  the 
activities  of  a  Certificate  Holder  during 
construction  imder  the  ASME  Code.  In 
addition.  Section  XI  of  the  ASME  Code 
haa  an  inservice  inspection  system,  also 


based  on  a  program  of  authorized 
inspection,  which  requires  that  an 
Authorized  Nuclear  Inservice  Inspector 
(ANU)  from  an  AIA  independently 
inspect  the  performance  of  the  owner's 
In-Service  Inspection  (ISI)  program. 

2.  In  accordance  with  the  provisions 
of  Section  2  of  the  Illinois  Boiler  and 
Pressure  Vessel  Safety  Act  (111.  Rev. 
Stat.  1985.  ch.  Ill  1/2.  par.  3202)  the 
Illinois  Board  of  Boiler  and  Pressure 
Vessel  Rules  adopted  the  ASME  Boiler 
and  Pressure  Vessel  Code. 

3.  In  pertinent  part.  Section  2a  of  the 
Illinois  Boiler  and  Pressure  Vessel 
Safety  Act  (111.  Rev.  Stat.  1985.  ch.  Ill  1/ 
2,  par.  3202a)  provides  that  IDNS  shall 
have  sole  State  jurisdiction  with  respect 
to  ASME  Code  compliance  over  all 
boilers  and  pressure  vessels  contained 
within  or  upon  or  in  connection  with  any 
nuclear  facility  within  the  State  of 
Illinois  and  that  IDNS  shall  have  the 
same  authority  and  shall  have  and 
exercise  the  same  powers  in  relation  to 
such  boilers  and  pressure  vessels  as  the 
Board  or  the  State  Fire  Marshal  has  and 
exercises  in  relation  to  other  boilers  and 
pressure  vessels  within  the  State  of 
Illinois. 

4.  Illinois  also  enters  into  this 
Subagreement  to  faciliate  implementing 
its  responsibilities  with  respect  to  ASME 
code  compliance  under  the  Illinois 
Boiler  and  Pressure  Vessel  Safety  Act 

///.  Scope 

A.  This  Subagreement  defines  the  way 
in  which  the  NRC  and  IDNS  will 
cooperate  in  the  plaiming  and 
conducting  of  inspections  of  nuclear 
power  plants  to  ensure  compUance  with 
NRC's  regulations  and  the  Exchange  of 
Correspondence  on  ASME  Section  III 
and  Section  XI  components.  This 
Subagreement  does  not  apply  to 
investigations  or  inquiries  conducted  by 
the  NRC.  Except  as  provided  in 
VII.B.13.,  this  Subagreement  does  not 
apply  to  IDNS's  inspections  of.  and 
enforcement  actions  regarding  boilers, 
pressure  vessels  and  appurtenances  not 
covered  in  a  Final  Safety  Analysis 
Report  (FSAR)/Updated  Safety  Analysis 
Report  (USAR). 

B.  For  the  purpose  of  this  MOU. 
"Inspection"  is  defined  as  an  audit 
observation,  examination,  review,  and 
related  functions  to  verify  whether  an 
item,  component  or  activity  conforms  to 
specified  requirements  of  the  ASME 
Code  Sections  III  and  XI.  The  scope  of 
these  inspections  shall  be  limited  to 
those  systems  described  in  the  FSAR/ 
USAR. 

C.  Nothing  in  this  Subagreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  Illinois,  or 
IDNS.  or  to  affect  or  vary  the  terms  of 


any  agreement  in  effect  under  the 
authority  of  Section  274b  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  nor  is 
anything  in  this  Subagreement  intended 
to  restrict  or  expand  the  authority  of 
Illinois  and  IDNS  on  ASME  Code 
matters  not  within  the  scope  of  this 
Subagreement 

IV.  Purpose  and  Intent 

A.  Although  NRC  has  the  ultimate 
responsibility  to  regulate  nuclear  power 
plant  safety  under  the  Atomic  Energy 
Act  and  Energy  Reorganization  Act 
noted  above.  NRC  recognizes  the 
interest  of  Illinois  in  the  overall  safety 
and  health  of  its  citizens.  For  this 
reason.  NRC  and  IDNS  agree  to 
cooperate  in  implementation  of  NRC's 
safety  programs  related  to  nuclear 
power  plants.  Further,  NRC  recognizes 
that,  to  the  extent  that  IDNS  supports 
NRC's  safety  mission,  additional 
resources  are  applied  to  overall  nuclear 
safety.  Thus,  NRC  recognizes  IDNS's 
desire  to  participate  in  NRC's 
inspections  of  nuclear  power  plants. 

B.  The  objective  of  this  Subagreement 
is  to  provide  a  frameworic  for  IDNS  to 
assist  NRC  in  performing  safety 
inspections  under  10  CFR  50.55a.  IDNS 
intends  to  verify  owner's  compUance 
with  sections  III  and  XI  of  the  ASME 
Code  for  all  safety-related  systems, 
applicable  nonsafety-related  systems, 
components,  and  supports  of  these 
systems  and  components,  as  described 
in  the  FSAR/USAR  of  nuclear  power 
plants.  It  is  intended  that  these 
verifications  will  apply  to  section  ni 
construction  activities  and  to  section  XI 
inservice  inspection  activities  after 
section  HI  requirements  have  been  met. 
The  NRC  will  take  appropriate 
enforcement  actions  for  joint  inspections 
conducted  under  this  Subagreement 

C.  Within  this  framework,  NRC  and 
IDNS  intend  that  IDNS's  role  in  ASME 
Code  activities  not  only  help  maintain 
safety,  enhance  joint  understanding, 
reduce  duplication  of  effort  and  provide 
a  unified  position  on  matters  of  joint 
concern,  but  also  that  it  be  well-defined, 
appropriately  controlled  and  agreed  to 
in  advance  by  NRC  and  IDNS  to 
minimize  potential  jurisdictional  and 
technical  disputes. 

D.  IDNS  inspection  may  accompany 
NRC  personnel  inspecting  nuclear 
power  plant  components  manufactured 
outside  Illinois  but  intended  to  be  used 
within  it. 

V.  NRC's  General  Responsibilities 

NRC  is  responsible  for  conducting 
safety  inspections  of  nuclear  power 
plants  to  assure  that  the  plants  are 
designed,  constructed,  tested,  and 
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operated  in  accordance  with  pertinent 
NRC  regulatory  requirements.  These 
inspections  are  conducted  in  accordance 
with  the  NRC  Inspection  Manual  using 
personnel  appropriately  qualified  to 
perform  the  necessary  task.  The  NRC 
will  take  appropriate  enforcement 
actions  for  joint  inspections  conducted 
under  this  Subagreement. 

VI.  IDNS's  General  Responsibilities 

A.  Assist  the  NRC  when  requested  in 
performing  planned  NRC  safety 
inspections  under  10  CFR  50.55a. 

B.  Cooperate  with  the  NRC  in  such 
Inspections  to  assure  that  these 
components  meet  the  requirements  of 
the  ASME  Code  as  adopted  and 
endorsed  by  the  NRC. 

C.  Conduct  inspections  at 
manufacturing  facilities,  materials 
suppliers.  AlAs,  architect/engineers  and 
other  ASME  related  activities  not 
covered  in  this  Subagreement  to  verify 
ASME  Code  compliance:  IDNS  will 
provide  the  results  of  these  activities  to 
NTIC  for  information. 

D.  Inspect  boilers  and  pressure 
vessels  in  nuclear  facilities  within  the 
State  of  Illinois  and  issuing  Inspection 
Certificates  as  required  by  Sections  10 
and  11  of  the  Illinois  Boiler  Pressure 
Vessel  Safety  Act,  provided  that  IDNS's 
activities  under  this  paragraph  shall  not 
be  inconsistent  with  Federal  law  and  the 
rules,  policies,  and  practices  of  the  NRC. 

VII.  Implementation— NRC's  and 
IDNS's  Specific  Responsibilities 

IDNS  and  NRC  agree  to  work  in 
concert  to  assure  that  the  following 
training,  inspection  and  enforcement, 
and  information  exchange  protocol  are 
followed. 

A.  Training 

1.  IDNS's  inspectors  accompany 
NRC's  inspectors  will  be  qualified  and 
certified  by  IDNS  in  accordance  with  the 
NRC  Inspection  Manual,  or  its 
equivalent  Based  on  IDNS  inspector 
performance,  NRC  reserves  the  right  to 
revoke  IDNS  inspector  certification 
under  this  Subagreement  and  it  shall 
provide  the  reasons  for  the  action  in 
writing  to  IDNS. 

2.  NRC  will  use  its  best  efforts  to 
make  space  available  in  its  inspector 
training  courses,  seminars,  and  special 
orientation  programs  to  accommodate 
the  training  needs  of  IDNS  inspectors. 

3.  IDNS  will  pay  the  travel  and  per 
diem  expenses  of  its  inspectors 
attending  training  courses.  Where  NRC 
establishes  special  training  classes, 
IDNS  agrees  to  reimburse  NRC  for  its 
costs  of  training  IDNS  inspectors. 


4.  IDNS  personnel  who  inspect  vessels 
and  appurtenances  not  covered  in  an 
FSAR/USAR  shall  meet  the 
qualification  requirements  under  Illinois 
State  law  and  are  not  required  to  be 
qualified  and  certified  in  accordance 
with  the  NRC  Inspection  Manual  or  its 
equivalent. 
B.  Inspections  and  Enforcement 

1.  IDNS's  activities  are  not  intended  to 
duplicate  NRC's  regulatory  activities. 

2.  IDNS's  inspectors  are  responsible 
for  meeting  all  requirements  of  an  NRC 
licensee  related  to  personal  safety  and 
access  at  the  plant  site. 

3.  Before  IDNS's  inspectors  are 
qualified  and  certified  under  this 
Subagreement,  they  may  participate 
with  NRC  inspectors  as  observers  at 
safety  inspections  or  work  under  the 
guidance  and  direction  of  NRC's 
inspectors. 

4.  To  facilitate  cooperation  and 
efficient  use  of  resources,  NRC  and 
IDNS  inspectors  will  conduct  joint  team 
safety  inspections  under  this 
Subagreement.  An  NRC  inspector  will 
lead  die  team  and  be  in  charge  of  the 
inspection. 

5.  For  these  joint  team  safety 
inspections,  NRC  and  IDNS  will  work 
together  to  develop  inspection  plans.  For 
reactive  inspections  in  which  a  quick 
response  is  necessary,  time  may  not 
permit  the  joint  development  of  an 
inspection  plan  or  IDNS's  participation 
in  such  an  inspection.  NRC  will  involve 
IDNS  to  the  maximum  extent  possible 
consistent  with  protection  of  the  public 
health  and  safety. 

6.  IDNS  will  use  NRC  to  channel  any 
IDNS  information  request  to  a  licensee 
which  is  made  to  support  the  planning 
and  implementation  of  the  joint  team 
safety  inspections. 

7.  NRC  and  IDNS  will  perform  safety 
inspections  in  accordance  with  the 
inspection  plans  using  applicable 
procedures  in  the  NRC  Inspection 
Manual. 

8.  Should  IDNS  develop  inspection 
findings  or  otherwise  identify  problems 
about  ASME  Code  compliance,  it  will 
identify  these  promptly  to  the  NRC 
inspection  team  leader. 

9.  IDNS  may  attend  and  participate  in 
the  NRCs  inspection  entrance  and  exit 
meetings  with  licensees  of  nuclear 
power  plants  in  Illinois  or  with  vendors 
fabricating  systems  or  components  for 
use  in  Illinois  on  matters  within  the 
scope  of  this  Subagreement 

10.  Within  15  working  days  after 
completing  its  portion  of  a  safety 
inspection.  IDNS  will  document  to  NRC 


its  inspection's  scope,  details  and  results 
in  a  report  written  in  the  format 
described  in  the  NRC  Inspection 
Manual.  The  NRC  team  leader  will  use 
the  information  in  preparation  of  the 
NRC's  final  report 

11.  If.  based  on  its  review  of  the  IDNS 
report.  NRC  identifies  potential 
violations  of  NRC  regulatory 
requirements.  NRC  will  take  appropriate 
enforcement  action  as  prescribed  in 
Appendix  C  of  10  CFR  Part  2.  If  NRC 
proposes  escalated  enforcement  action, 
based  on  IDNS  findings,  it  will  give 
IDNS  reasonable  notice  of  the  time  and 
place  of  the  enforcement  conference, 
and  IDNS  may  attend  that  conference. 
At  NRC  request  IDNS  will  assist  NRC 
during  any  enforcement  conferences  or 
hearings  at  which  NRC  takes 
enforcement  action  as  a  result  of  a 
violation  identified  by  an  IDNS 
inspector. 

12.  IDNS  will  be  given  reasonable 
notification  of  and  the  opport\mity  to 
participate  in  NRC  inspections  of  a 
licensee's  corrective  action(s)  resulting 
from  a  joint  team  safety  inspection. 

13.  IDNS  will  give  reasonable 
notification  to  NRC  of  its  inspections  of 
boilers,  pressure  vessels,  and 
appurtenances  not  covered  in  an  FSAR/ 
USAR. 

14.  IDNS  will  inform  NRC  if  it  is 
unable  to  participate  in  an  NRC 
inspection  activity. 

C.  Information  Exchange 

1.  IDNS  and  NRC  agree  to  the  greatest 
extent  possible  and  in  good  faith  to 
make  available  to  each  other 
information  within  the  intent  and  scope 
of  this  Subagreement.  Specifically.  NRC 
recognizes  the  value  of  IDNS's  data 
acquisition  system  and  IDNS  agrees  to 
make  available  to  NRC  data  in  this 
system  related  to  activities  under  this 
Subagreement. 

2.  IDNS  and  NRC  agree  to  meet 
periodically  at  mutually  agreeable  times 
and  places  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Subagreement 

3.  IDNS  and  NRC  agree  to  consider 
each  other's  identified  information 
needs  and  concerns,  as  well  as  those  of 
the  licensee,  when  developing 
inspection  plans. 

4.  NRC  agrees  to  make  available  to 
IDNS  inspection-related  documentation 
for  inspections  conducted  under  this 
Subagreement. 

5.  IDNS  will  not  publicly  disclose 
inspection  findings  prior  to  the  release 
of  the  NRC  inspection  report. 

6.  To  preclude  the  prematiu-e  public 
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release  of  sensitive  information,  IDNS 
and  NRC  shall  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act 
the  Illinois  Freedom  of  Information  Act 
and  other  applicable  authority.  IDNS 
and  NRC  shall  consult  with  each  other 
before  releasing  sensitive  or  proprietary 
information  related  to  findings  under 
this  Subagreement 

VIII.  Contacts 

A.  The  principal  contacts  for  this 
Subagreement  will  be  the  Director. 
Division  of  Reactor  Safety.  NRC,  Region 
III.  and  the  Manager.  Office  of  Nuclear 
Facility  Safety.  IDNS.  These  individuals 
may  designate  appropriate  staff 
representatives  for  the  piupose  of 
administering  this  Subagreement 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  IDNS  staff  members 
on  technical  and  other  day-to-day 
activities. 

IX.  Resolution  of  Conflicts 

If  disagreements  arise  al>out  ASME 
Code  related  issues,  NRC  or  IDNS  may 
consult  ASME  or  the  National  Board,  as 
necessary.  ASME  is  the  final  authority 
on  such  issues  concerning  ASME  Code 
compliance  regarding  ASME  Code 
stamped  components.  Should  conflicts 
or  disagreements  occur  between  NRC 
and  IDNS.  NRC  and  IDNS  will  jointly 
work  together  to  resolve  these 
differences,  llie  NRC's  General  Counsel 
is  the  final  authority  to  interpret  the 
Commission's  regidations. 

X.  Effective  Date 

This  Subagreement  will  take  effect 
after  it  has  been  executed  by  both 
parties. 

XI.  Duration,  Termination,  and 
Modification 

This  Subagreement  may  be  amended 
or  modified  upon  written  agreement  by 
both  parties  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

XII.  Separability 

If  any  provision  of  this  Subagreement 
or  the  application  of  any  provision  to 
any  person  or  circumstance  is  held 
invalid,  the  remainder  of  this 
Subagreement  and  the  application  of 
such  provisions  to  other  persons  or 
circumstances  shaU  not  be  affected. 

For  the  Nuclear  Regulatory  Commission. 


Executive  Director  for  Operations 
Date:  


FOR  THE  ILLINOIS  DEPARTMENT  OF 
NUCLEAR  SAFETY. 

Director 

Date: 

[FR  Doc.  88-26994  Filed  ll-21-«8;  8:45  am] 
MLUNQ  CODE  7SM-0t-4l 

[Docket  No.  50-424] 

Georgia  Power  Co.  et  aL,  Vogtie 
Electric  Generating  Plant,  Unit  1; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  the  request  of  Georgia  Power 
Company.  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee)  to 
withdraw  its  May  19, 1988,  application 
of  the  VogUe  Electric  Generating  Plant 
Unit  1,  located  in  Burke  Coimty. 
Georgia.  The  proposed  amendment 
would  have  revised  Technical 
Specification  (TS)  3.2.2,  "Heat  Flux  Hot 
Channel  Factor-FQ(Z)"  from  2.30  to  2.25 
at  100%  power,  and  from  4.60  to  4.50  at 
50%  power  or  less.  The  bases  to  TS  3.2.1 
would  also  have  been  revised  to  reflect 
the  change.  The  Commission  issued  a 
Notice  of  Consideration  of  Issuance  of 
the  Amendment  in  the  Federal  Register 
on  June  19. 1988  (53  FR  24511).  By  letter 
dated  August  30. 1988.  the  licensee 
withdrew  its  application  for  the 
proposed  amendment  because  a 
reanalysis  showed  that  a  change  to 
FQ(Z)  is  not  needed  to  compensate  for 
increased  containment  spray  flow. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  19, 1968,  (2)  the 
licensee's  letter  dated  August  30. 1988. 
withdrawing  the  application  for 
amendment  £md  (3)  our  letters  dated 
November  2. 1988,  and  Nov.  15, 1988.  All 
of  the  above  documents  are  available 
for  public  inspection  at  the 
Commission's  Public  Docvunent  Room, 
2120  L  Street  NW.,  Washington.  DC, 
and  at  the  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro.  Georgia 
30830. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  November  1966. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc  B8-28993  Filed  11-21-88;  8:45  am] 

BtUJNQ  CODE  7SM-01-M 


[Docfcst  Na  S0-4M) 

Houston  Lighting  and  Power  Co.; 
Consideration  of  Issuance  of 
Amendment  to  FadHty  Operating 
Ucenee  and  Propoeed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
76.  issued  to  Houston  Ijghting  and 
Power  Company  (the  licensee),  for 
operation  of  the  South  Texas  Project 
Unit  1,  located  in  Matagorda  County. 
Texas. 

The  proposed  amendment  would 
revise  the  Unit  1  Technical 
Specifications  (TS)  to  the  Combined 
Technical  Specifications  for  Units  1  and 
2.  add  placing  the  positive  displacement 
pump  in  a  lock-out  condition  during  cold 
overpressurization.  add  a  reactor 
coolant  pump  seal  isolation  charging 
header  pressure  interlock  and  modify 
the  adniinistrative  section  of  the 
Technical  ^)ecifications.  Each  of  these 
are  addressed  separately  below. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  more  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facUity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit>m 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  South  Texas  Project  Electric 
Generating  Station  (STPEGS)  Unit  1 
operating  license  includes  the  Technical 
Specifications  for  the  operation  of  Unit 
1.  At  the  time  Unit  2  receives  an 
operating  license,  Houston  Lighting  and 
Power  Company  (HL&P)  will  receive 
Technical  Specifications  that  are 
applicable  for  both  units,  i.e..  Combined 
Technical  Specifications.  To  implement 
the  Combined  Technical  Specifications 
on  Unit  1,  the  Unit  1  license  requires 
administrative  changes. 

The  Commission  has  provided 
guidance  for  the  appUcation  of  criteria 
for  no  significant  hazards  consideration 
determination  by  providing  examples  of 
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amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  includes  example  (i).  a  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error  or  a  change  in  nomenclature. 

The  changes  associated  with  the 
section  of  the  proposed  amendment  for 
the  Combined  Technical  Specifications 
are  administrative  in  nature  and, 
therefore,  are  within  the  scope  of  the 
example.  Since  this  section  of  the 
amendment  involves  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  this  section  of  the 
amendment  involves  no  significant 
hazards  consideration. 

The  section  of  the  proposed 
amendment  regarding  the  positive 
displacement  pump  (PDP)  adds  to  the 
Technical  Specifications  the  placement 
of  the  positive  displacement  pump  in  a 
lock-out  condition  before  reaching  a 
cold  overpressure  mitigation  system 
activation  condition.  The  proposed 
change  would  implement  the  lock-out  as 
a  surveillance  in  the  overpressure 
protection  system. 

The  Houston  Lighting  &  Power 
Company  reviewed  the  proposed  change 
and  determined,  and  the  staff  agrees 
that: 

(1)  This  section  of  the  proposed 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  No  hardware  changes  or 
methods  of  operation  are  altered  as  a 
result  of  the  amendment.  The  actual  PDP 
lock-out  provisions  are  already 
addressed  in  plant  operating  procedures. 
This  change  elevates  the  PDP  lock-out  to 
the  same  status  as  the  other  affected 
pumps  (i.e.,  charging  and  high  head 
safety  injection). 

(2)  This  section  of  the  proposed 
amendment  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  formalizes,  in 
the  Technical  Specifications, 
operational  requirements  already 
implemented  by  the  plant.  In  addition, 
no  hardware  changes  are  involved  v^th 
this  change. 

(3)  This  section  of  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety.  No  changes  to  the  plant  from  a 
hardware  or  operational  standpoint  are 
made  as  a  result  of  this  change.  The 
proposed  technical  specification 
requirement  (the  locking-out  of  the  PDP) 
is  already  included  in  plant  operating 


procedures.  Since  the  proposed 
specifications  add  additional 
surveillance  requirements  to  verify  that 
the  PDP  is  locked-out,  all  margins  of 
safety  are  maintained. 

The  section  of  the  proposed 
amendment  regarding  the  reactor 
coolant  pump  seal  isolation  proposes  to 
incorporate  the  reactor  coolant  pump 
seal  isolation  charging  header  pressure 
interlock  into  the  Technical 
Specifications  by  specifically  addressing 
operability  and  surveillance 
requirements  for  the  charging  header 
pressure  interlock  circuit.  The  interlock 
circuit  provides  a  trip  signal  if  the 
charging  header  pressure  is  low.  The 
proposed  change  incorporates  the 
surveillance  requirements  in  the 
appropriate  tables. 

The  Houston  Lighting  and  Power 
Company  reviewed  the  proposed  change 
and  determined,  and  the  staff  agrees 
that: 

(1)  This  section  of  the  proposed 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  No  hardware  changes  are 
required  as  a  result  of  this  change. 

The  proposed  amendment  will 
provide  the  contaiiunent  isolation 
function  associated  with  this  interlock 
with  the  same  technical  specification 
status  as  other  containment  isolation 
functions. 

(2)  This  section  of  the  proposed 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  hardware  changes  are 
made  which  would  create  any  new 
failure  or  accident  sequences. 
Conditions  could  exist  wherein  the  plant 
was  in  the  proposed  action  statement 
and  a  spurious  or  actual  Phase  "A" 
isolation  could  occur.  The  STPEGS 
Emergency  Operating  Procedures 
(EOP's)  address  this  scenario 
adequately  in  that  continued  operation 
of  the  reactor  coolant  pumps  is  not 
allowed  if  seal  injection  flow  is  lost  and 
Component  Cooling  water  flow  is  not 
available  to  the  RCP  thermal  barrier. 
The  EOP's  also  provide  guidance  to  the 
operators  to  attempt  to  restore  seal 
injection  as  soon  as  possible. 

(3)  This  section  of  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety.  The  proposed  changes  include 
the  Seal  Injection  Isolation  Valve 
Interlock  function  in  the  Technical 
Specifications  to  clarify  plant  response 
to  a  failure  of  this  circuit.  There  is  no 
change  in  the  margin  of  safety.  The 
proposed  action  statement  maintains 
plant  conditions  which  satisfy  safety 
analysis  assumptions  and  allows  for  an 


orderly  response  to  an  inoperable 
circuit. 

The  Houston  Lighting  and  Power 
Company  proposed  four  changes  to  the 
administrative  section  of  the  Technical 
Specifications.  The  first  change  involves 
the  composition  of  the  Plant  Operations 
Review  Conmiittee.  The  change  requires 
that  if  the  Technical  Services  Manager 
does  not  meet  the  qualifications  of  a 
Radiation  Protection  Manager,  the 
committee  will  be  augmented  by  a 
member  who  meets  the  qualifications. 
The  second  change  further  defines  the 
quorum  requirements  for  the  Nuclear 
Safety  Review  Board  by  indicating  that 
a  majority  of  the  board  members  must 
be  present  for  a  quorum  to  exist.  The 
third  change  specifies  the  minimum 
approval  authority  for  plant  procedures. 
For  procedures  other  than  station 
administrative  procedures,  the  Plant 
Manager.  Plant  Superintendent  or  other 
responsible  department  head  will 
approve  procedures  prior  to 
implementation.  The  fourth  change 
specifies  that  procedures  will  be 
reviewed  periodically. 

The  Commission  has  provided 
guidance  for  the  application  of  criteria 
for  no  significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751),  these 
examples  include  example  (i),  A  purely 
administrative  change  to  technical 
specifications:  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nonmenclature. 

The  changes  associated  with  this 
section  of  the  amendment  are 
administrative  in  nature  and.  therefore 
are  within  the  scope  of  the  example. 
Since  the  application  for  this  section  of 
the  amendment  involves  changes  that 
are  encompassed  by  an  example  for 
which  no  significant  hazards 
consideration  exists,  the  staff  has  made 
a  proposed  determination  that  this 
section  of  the  amendment  involves  no 
significant  hazards  consideration. 

The  staff  has  reviewed  the  proposed 
amendment  and  the  licensee's  no 
significant  hazards  consideration 
determination.  Based  on  the  review  of 
the  proposed  areas  of  change  and  the 
above  discussions,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
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determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  December  22. 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 


petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
shall  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 


325-6000  (in  Missouri  (800)  342-6700). 
The  Wetem  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Jose  A.  Calvo:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel-Rockville. 
U.S.  Nuclear  Regulatmy  Commission. 
Washington.  DC  20555.  and  to  Jack  R. 
Nevtmian,  Esq.,  Newman  and  Holtzinger, 
P.C,  1615  L  Street.  NW..  Washington. 
DC  20036.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714  (a)(1) 
(i)  through  (v)  and  2.714(d). 

For  further  details  widi  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC  20555.  and  at  the 
Wharton  Junior  College  Library,  ).M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  Texas  77488  and 
Austin  Public  Library,  810  Guadalupe 
Street,  Austin,  Texas  78701. 

Dated  at  Rockville,  Marj'land,  this  16th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Joae  A.  Calvo, 

Director,  Project  Directorate-IV  Division  of 
Reactor  Projects-Ill,  IV,  V  and  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc  88-26995  Filed  11-21-88;  8:45  am] 
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(Docket  No.  50-461] 

lilinoi*  Power  Co^  et  aL; 
Consideration  of  Issuance  of 
Amendment  to  Faciity  Operating 
License  and  Opportunity  For  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  the  licensees.  Illinois  Power 
Company  '  (IP),  Soyland  Power 


'  Illinois  Power  Company  ia  authorized  to  act  a« 
agent  for  Soyland  Power  Cooperative.  Inc  and 
Western  Illinois  Power  Cooperative.  Inc.  and  has 

Contiou<!d 
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Cooperative,  Inc.  (Soyland)  and  Western 
Illinois  Power  Cooperative,  Inc. 
(WIPCO),  for  operation  of  Clinton  Power 
Station.  Unit  1  (CPS)  located  in  DeWitt 
County,  Illinois. 

This  amendment  includes  proposed 
changes  to  the  Operating  License  to  the 
CPS  Technical  Specifications  in  order  to 
support  the  first  refueling  of  theCPS 
reactor  with  new  fuel  types  and  to 
support  subsequent  reactor  operation 
(Cycle  2)  in  the  Maximum  Extended 
Operating  domain  (MEOD)  and  with 
reduced  feedwater  temperatures.  This 
proposed  amendment  also  requests  a 
revision  to  Technical  Specification 
Table  3.3.7.4-2.  Remote  Shutdown 
System  Controls,  to  include  additional 
control  switches  for  valves  1E12-F068B 
and  1E12-F014B  and  circuit  breaker  252- 
ATlAAl.  This  change  provides  for 
controls  to  enhance  the  operation  of  the 
subject  components  to  comply  with  the 
NRC  staffs  guidance  for  implementing 
10  CFR  Part  50,  Appendix  A,  Criterion  19 
(GDC  19]  as  referenced  in  paragraph 
7.4.3.1  of  the  Clinton  Power  Station 
Safety  Evaluation  Report  (SSER  No.  6). 
Additionally,  a  change  to  Technical 
Specification  4.4.1.2  is  requested.  This 
change  will  clarify  the  jet  pump 
surveillance  requirements  of  this 
specification  and  incorporate  the 
guidance  provided  in  General  Electric 
Service  Information  Letter  No.  330. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  December  22, 1988.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  aprticipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 


UMI 


excliuive  retponiibility  and  control  over  the 
phytical  conitruction.  operation  and  maintenance 
of  the  facility. 


Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  ot  be 
made  a  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petition  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  itnervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15]  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory 
Commission, Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch,  or  may  be  delivered  to  the 
Commission's  Public  Doctmient  Room 


2120  L  Street  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10]  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  or  representative  for  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-6000  (in 
Missouri  1-800-342-6700].  The  Western 
Union  operator  shoidd  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Daniel  R.  Mullen  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  Notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  CounselU.S.  Nuclear 
Regidatory  Commission,  Washington. 
DC  20555.  and  to  Sheldon  Zabel.  Equire. 
Schiff.  Hardin  and  Waite.  7200  Sears 
Tower.  233  Wacker  Drive,  Chicago, 
Illinois  60606,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
suipplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l]  (i)  through  (v)  and 
2.714(d). 

If  a  request  for  heareing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  6. 1988. 
which  is  available  for  public  inspection 
at  the  Conunission's  Public  Dociunent 
Room.  2120  L  Street,  NW.,  Washington. 
DC  20555,  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  November  1968. 

For  The  Nuclear  Regulatory  Commission. 
Byron  Siegel, 

Acting  Director,  Project  Directorate  III-2, 
Division  of  Reactor  Projects-Ill,  TV,  Vand 
Special  Projects. 

[PR  Doc.  88-28996  Filed  11-21-68;  8:45  am] 
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[Docket  No.  SO-461] 

Illinois  Poww  Co^  •!  al^  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  NPF- 
62  issued  to  the  licensees,  Illinois  Power 
Company  •  (IP).  Soyland  Power 
Cooperative.  Inc.  (Soyland]  and  Western 
Illinois  Power  Cooperative.  Inc. 
(WIPCO),  for  operation  of  Clinton  Power 
Station,  Unit  1  (CPS)  located  in  De  Witt 
County.  Illinois. 

This  amendment  includes  a  proposed 
change  to  the  Operating  License  to 
reflect  an  adjustment  to  the  ownership 
interests  in  CPS  which  would  occur  if 
Soyland  merges  with  WIPCO  and 
WIPCO  ceases  to  exist  as  a  separate 
entity.  Soyland  and  WIPCO  are  minority 
owners  of  CPS  with  a  combined 
ownership  share  of  less  than  15%.  Along 
with  IP.  WIPCO  and  Soyland  are 
currently  licensees  for  CPS;  as  a  result, 
the  merger  of  WIPCO  and  Soyland  will 
not  result  in  the  transfer  of  the  license  to 
any  entity  not  fcurrently  a  licensee  for 
CPiS.  Soyland  will  assume  full 
responsibiUty  for  all  CPS  obligations 
currendy  being  discharged  by  WIPCO. 
The  proposed  license  amendment  will 
not  change  the  share  of  ownership  that 
IP  has  in  CPS,  will  not  change  IP's 
commitments  related  to  capital  and 
operating  and  maintenance  costs,  and 
will  not  affect  IP's  role  as  project 
manager. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  22, 1988.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


*  Illinois  Power  Company  ii  authorized  to  act  as 
agent  for  Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative,  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 


for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  P  iblic 
Document  Room.  2120  L  Street  NW. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-fi-ee  telephone  call  to  Western 
Union  at  1-800-32&-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Mullen  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Sheldon  Zabel. 
Esquire.  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago.  Illinois  60606.  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)  through  (v)  and 
2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  2, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington, 
DC  20555,  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  November  1988. 
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For  the  Nuclear  Regulatory  Commission. 
Byron  Siegel, 

Acting  Director,  Project  Directorate  III-2, 
Division  of  Reactor  Projects — III,  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-26997  Filed  11-21-88;  8:45  am] 

MUJNQ  COM  7SMM)1-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Information  Technology  Advisory 
Committee;  Meeting 

AQENCv:  Office  of  Management  and 
Budget. 

action:  Notice;  Information  Technology 
Advisory  Committee;  Meeting. 

summary:  Pursuant  to  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Information  Technology  Advisory 
Committee  will  be  held. 
DATE  AND  TIME:  December  1, 1988.  from 
1:00  p.m.-3:00  p.m. 
address:  Room  2010  of  the  New 
Executive  Office  Building,  725 17th 
Street,  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Judith  Poorbaugh,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  202/395-7231. 

SUPPLEMENTARY  INFORMATION:  OMB's 
Information  Technology  Advisory 
Committee  (TTAC)  was  established  to 
provide  a  forum  for  the  exchange  of 
ideas  between  senior  executives  in  the 
information  technology  industry  and 
senior  OMB  policy  officials.  The  topic  to 
be  discussed  at  the  second  meeting  is 
the  role  of  systems  integrators  in 
Federal  information  system 
development  The  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room  (approximately  75  persons 
including  committee  members).  Places 
will  be  allocated  on  a  first  call,  first 
served  basis.  All  persons  who  wish  to 
attend  the  meeting  must  call  395-7231  by 
November  29  for  clearance  into  the 
building. 

AGENDA 

1:00 — Opening  remarks  and  general 
discussion:  What  is  the  anticipated 
impact  of  the  growing  role  of  the 
systems  integration  industry  on  the 
Federal  government? 
JayPUger, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 
[FR  Doc.  88-27057  Filed  ll-21-«8:  8:45  am] 

MLUNO  COOC  S110-01-«l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenenth  A. 
Fogash,  Deputy  Executive  Director. 

Upon  Written  Request  Copies  Availabh 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 

Extension 

Rule  17f-2(a);  File  No.  270-34 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  of  Rule  17f-2(a)  which  requires 
securities  industry  personnel  to  be 
fingerprinted.  9800  Respondents  incur  an 
estimated  average  burden  of  one-half 
hour  to  comply  with  the  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  fi'om  a  comprehensive  or  even 
representative  summary  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director,  450  Fifth  Street. 
NW.,  Washington,  DC  20549-6004,  and 
Gary  Waxman,  Clearance  Officer, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3235- 
00934),  Room  3228  New  Executive  Office 
Building,  Washington.  DC  20543. 
Jonathan  G.  Katx, 
Secretary. 
November  16, 1988. 

[FR  Doc.  88-28866  Filed  11-21-88;  8:45  am] 

MLUNO  CODE  WIIMn-ll 

[ReL  No.  IC-16637;  812-7102] 

Security  Mortgage  Acceptance  Corp.- 
1;  Application 

November  18, 1988. 

agency:  Seciuities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  from  all  provisions  of  the 
Investment  Company  Act  of  1940  ("1940 
Act"). 

Applicant-  Security  Mortgage 
Acceptance  Corporation — 1  (the 
"Applicant"),  on  behalf  of  itself  and  on 
behalf  of  other  corporations  formed  or 


to  be  formed,  originally  sponsored  and 
wholly-owned  by  Alfred  Lemer  and 
organized  for  the  same  limited  purpose 
as  Security  Mortgage  Acceptance 
Corporation — 1  (the  Applicant  and  such 
other  corporations  are  referred  to 
individually  as  an  "Issuer"  and 
collectively  as  the  "Issuers"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  amending  a  previous 
order  (the  "Existing  Order")  issued  to 
Applicant  (Investment  Company 
Release  No.  15220.  July  23. 1986)  so  as  to 
exempt  the  Issuers  from  all  provisions  of 
the  1940  Act  in  connection  with  the 
proposed  sale  by  such  Issuers  or 
Residual  Interests  (as  defined  below)  to 
(i)  institutional  investors  or  (ii) 
sophisticated  non-institutional  investors. 
The  exemptive  relief  requested  by  the 
application  would  also  permit  the 
Issuers  to  elect  to  REMIC  status. 

Filing  Date:  The  application  was  filed 
on  August  22. 1988,  and  amended  on 
October  24  and  November  9, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  8. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavitr  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Security  Mortgage  Acceptance 
Corporation — 1. 1385  Eaton  Center,  1111 
Superior  Avenue,  Cleveland,  Ohio  44114. 

FOR  FURTHER  INFORMATION  CONTACT 

H.  R.  Hallock,  Jr..  Special  CoimseL  at 
(202)  272-3030.  Office  of  Invesbnent 
Company  Regulation,  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  eitehr  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 


Applicant's  Representations 

1.  Each  Issuer  has  been  formed,  or  will 
be  formed,  for  the  purpose  of  issuing 
bonds  ("Bonds"),  collateralized  by 
mortgages  that  are  first  liens  on  one  to 
four  family  residences  ("Mortgages") 
and/or  mortgage-backed  securities 
evidencing  an  undivided  interest  in 
pools  of  mortgages  that  are  first  liens  on 
one  to  four  family  residences  ("Private 
Mortgage  Certificates"),  mortgage  pass- 
through  certificates  fully  guaranteed  as 
to  principal  and  interest  by  the 
Government  National  Mortgage 
Association  ("GNMA  Certificates"), 
mortgage  participation  certificates 
issued  and  guaranteed  by  the  Federal 
Home  Loan  Mortgage  Corporation 
("FHLMC  Certificates")  and  guaranteed 
mortgage  pass-through  certificates 
issued  and  guaranteed  by  the  Federal 
National  Mortgage  Association  ("FNMA 
Certificates")  (GNMA  Certificates, 
FHLMC  Certificates  and  FNMA 
Certificates  severally  referred  to  as  the 
"Certificates"  and  collectively  with 
Private  Mortgage  Certificates  and 
Mortgages  as  the  "Mortgage 
Collateral").  All  capitalized  terms  used 
herein,  and  not  otherwise  defined,  shall 
have  the  meanings  ascribed  to  such 
terms  in  the  prior  application  which 
residted  in  the  issuance  of  the  Existing 
Order. 

2.  Applicant  now  proposes,  subject  to 
the  conditions  contained  in  the  Existing 
Order,  as  amended  herein,  and  subject 
to  certain  additional  terms  and 
conditions  as  described  below,  to  sell 
some  or  all  of  the  cash  flow  remaining 
after  all  required  payments  on  the  Bonds 
have  been  made  and  expenses  have 
been  paid  (the  "Residual  Interests"). 
Such  Residual  Interests  may  either  take 
the  form  of  the  sale  of  stock  in  the 
applicable  Issuer  or  a  sale  of  beneficial 
interests  in  such  cash  flow. 

3.  The  sale  of  Residual  Interests  will 
not  alter  the  payment  of  cash  flows 
under  any  Indenture,  including  the 
amounts  to  be  deposited  in  the 
collection  account  or  any  reserve  fund 
created  pursuant  to  an  Indenture  to 
support  payments  of  principal  and 
interest  on  a  Series  of  Bonds.  The 
identity  of  the  holders  of  the  Residual 
Interest  in  an  Issuer  or  the  legal  form  of 
the  Residual  Interests  will  not  alter  in 
any  respect  the  payments  required  to  be 
made  to  the  holders  of  any  of  the  Bonds 
of  any  Series. 

4.  The  interests  in  the  holders  of  the 
Bonds  will  not  be  compromised  or 
impaired  by  the  ability  of  the  Applicant 
to  sell  Residual  Interests  in  any  Series, 
and  there  will  not  be  a  conflict  of 
interest  between  the  holders  of  the 
Bonds  and  Residual  Interest  holders  for 


several  reasons:  (a)  The  collateral  which 
secures  each  Series  of  Bonds  issued,  or 
to  be  issued,  by  the  Applicant  pursuant 
to  an  Indenture  is  not  speculative  in 
nature  because  such  collateral  consists, 
or  will  consist,  solely  of  the  Certificates, 
which  Certificates  are  guaranteed  as  to 
timely  payment  of  interest  and  timely  or 
ultimate  payment  of  principal  by  each 
respective  agency;  (b)  the  Bonds  of  each 
Series  have  been,  or  will  be,  rated  in  one 
of  the  two  highest  rating  categories  by  a 
nationally  recognized  statistical  rating 
agency,  which  by  definition  means  that 
the  capacity  of  each  Series  of  Bonds  to 
repay  principal  and  interest  on  such 
Bonds  is  extremely  strong;  (c)  the 
Indenture  under  which  each  Series  of 
Bonds  has  been,  or  will  be,  issued 
subjects  the  collateral  pledged  to  secure 
the  bonds  of  such  Series,  all  income 
distributions  thereon,  and  all  proceeds 
from  a  conversion,  voluntary  or 
involuntary,  of  any  such  collateral  to  a 
first  priority  perfected  security  interest 
in  the  name  of  the  Trustee  on  behalf  of 
the  holders  of  the  Bonds;  and  (d)  the 
Residual  Interest  holders  will  be  entitied 
to  receive  current  distributions 
representing  the  residual  payments  on 
the  collateral  from  each  Series  of  Bonds 
in  accordance  with  the  terms  of  the 
related  Indenture. 

5.  The  value  of  the  entire  Residual 
Interests  will  be  much  less  than  the 
value  of  the  Bonds  to  the  Bondholders. 
AppUcant  has  not  deposited,  and  does 
not  intend  to  deposit,  in  respect  of  any 
Series  of  Bonds,  Mortgage  Collateral 
with  a  collateral  value  that  exceeds 
110%  of  the  aggregate  principal  amount 
of  the  related  Bonds. 

6.  Pursuant  to  the  terms  of  any 
Indenture,  only  an  Issuer  has,  or  will 
have,  the  limited  right  to  substitute 
Mortgage  Collateral.  It  will  not  be 
possible  for  the  Residual  Interest 
holders  to  alter  the  Mortgage  Collateral 
initially  deposited,  and  in  no  event  will 
the  Issuers'  right  to  substitute  Mortgage 
Collateral  result  in  a  diminution  in  the 
value  or  quality  of  the  Mortgage 
Collateral.  Therefore,  although 
substituted  Mortgage  Collateral  may 
have  a  different  prepayment  experience 
than  the  replaced  Mortgage  Collateral, 
the  interests  of  the  Bondholders  will  not 
be  impaired  because:  (a)  The 
prepayment  experience  of  any  collateral 
will  be  determined  by  market  conditions 
beyond  the  control  of  the  Residual 
Interest  holders,  which  market 
conditions  are  likely  to  affect  all 
Mortgage  Collateral  of  similar  payment 
terms  and  maturities  in  a  similar 
fashion;  and  (b)  the  interests  of  the 
Residual  Interest  holders  will  not  be 
different  from  those  of  the  Bondholders 


with  respect  to  such  prepayment 
experience. 

7.  See  the  application  for  additional 
representations  concerning  the  Residual 
Interests. 

Applicant's  Legal  Conclusions 

The  requested  order  is  necessary  and 
appropriate  in  the  public  interest 
because:  (a)  The  Issuers  should  not  be 
deemed  to  be  entities  to  which  the 
provisons  of  the  1940  Act  were  intended 
to  be  appUed;  (b)  the  Issuers  may  be 
unable  to  proceed  with  their  proposed 
activities  if  the  uncertainties  concerning 
the  applicablility  of  the  1940  Act  are  not 
removed;  (c)  the  Issuers'  activities  are 
intended  to  serve  a  recognized  and 
critical  pubUc  need;  (d)  granting  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  Bonds  by  the  registration  or 
exemption  provisions  of  the  Securities 
Act  of  1933.  as  amended  (the  "Securities 
Act"),  and  thereafter  by  the  Trustee 
representing  their  interest  under  the 
Indenture;  and  (e)  the  Residual  Interests 
will  be  held  entirely  by  the  applicant  or 
offered  only  to  a  limited  niunber  of 
sophisticated  insitutional  investors  or 
"accredited"  non-institutional  investors 
through  private  placements. 

AppUcant's  Conditions 

A.  Conditions  Relating  to  REMIC 
Election 

(1)  The  election  by  an  Issuer  to  treat 
the  arrangement  by  which  any  Series  of 
Bonds  is  issued  as  a  REMIC  will  have  no 
effect  on  the  level  of  expenses  that 
would  be  incurred  by  any  such  Issuer. 
Whether  or  not  such  election  is  made, 
the  Issuer  that  elects  to  have  such  Series 
of  Bonds  ti^ated  as  a  REMIC  will 
provide  for  the  timely  payment  of  all 
anticipated  fees  and  expenses  to  be 
incurred  in  connection  with  the 
administration  of  such  Series  in  a 
manner  satisfactory  to  the  agency  or 
agencies  rating  the  Bonds.  Such  Issuer 
will  provide  for  such  payment  by  one  or 
more  of  the  methods  described  in  the 
application. 

(2)  The  Issuers  will  insure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  more  than  adequately  provided 
for  regardless  of  which  or  all  of  the 
methods  (which  methods  may  be  used  in 
combination)  are  selected  by  the  Issuers 
to  provide  for  the  payment  of  such  fees 
and  expenses. 

B.  Conditions  Relating  to  the  Sale  of 
Residual  Interests 

(1)  Residual  Interests  will  be  sold 
pursuant  to  the  application,  as  amended. 
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only  where  the  related  Bonds  are 
collateralized  by  the  Certificates. 

(2)  Residual  Interests  will  be  offered 
and  sold  only  to  (i)  institutional 
investors  or  (ii)  non-institutional 
investors  which  are  "accredited 
investors"  as  defined  in  Rule  501(a)  of 
the  Securities  Act.  Institutional 
investors  will  have  such  knowledge  and 
experience  in  Financial  and  business 
matters  as  to  be  able  to  evaluate  the 
risks  of  purchasing  Residual  Interests 
and  understand  the  volatility  of  interest 
rate  fluctuations  as  they  affect  the  value 
of  mortgages,  mortgage-related 
securities  and  residual  interests  therein. 
Non-institutional  accredited  investors 
will  be  limited  to  not  more  than  15,  be 
required  to  purchase  at  least  $200,000 
(measured  by  market  value  at  the  time 
of  such  purchase)  of  such  Residual 
interests  and  will  have  a  net  worth  at 
the  time  of  purchase  that  exceeds 
$1,000,000  (exclusive  of  their  primary 
residence).  Non-institutional  accredited 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  the  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing 
Residual  Interests  and  will  have  direct, 
personal  and  significant  experience  in 
making  investments  in  mortgage-related 
securities.  Residual  Interest  holders  will 
be  limited  to  mortgage  lenders,  thrift 
institutions,  commercial  and  investment 
banks,  savings  and  loan  associations, 
pension  funds,  employee  benefits  plans, 
insurance  companies,  or  real  estate 
investment  trusts  or  other  institutions  or 
non-institutional  investors  as  described 
above  which  customarily  engage  in  the 
purchase  of  mortgages  and  other  types 
of  mortgage-related  securities. 

(3)  Residual  Interests  will  be  sold  only 
in  transactions  not  involving  any  public 
offering  within  the  meaning  of  section  4 
(2)  of  the  Securities  Act. 

(4)  Transfers  of  Residual  Interests  will 
be  prohibited  in  any  case  where,  as  a 
result  of  the  proposed  transfer,  there 
would  be  more  dian  100  Residual 
Interest  holders  of  any  Series  of  Bonds 
at  any  time. 

(5)  Each  purchaser  of  a  Residual 
Interest  will  be  required  to  represent 
that  it  is  not  purchasing  for  distribution 
and  that  it  will  hold  such  Residual 
Interest  in  its  own  name  or  for  accounts 
as  to  which  it  exercises  sole  investment 
discretion. 

(6)  No  Residual  Interest  holder  may  be 
affiliated  with  the  Trustee,  the  custodian 
of  the  Mortgage  Collateral,  or  the  agency 
rating  the  Bonds  of  the  relevant  Series. 

(7)  No  holder  of  a  controlling  interest 
in  the  Applicant  (as  the  term  "control"  is 


defined  in  Rule  405  under  the  Securities " 
Act)  will  be  affiliated  with  either  (a)  any 
custodian  which  may  hold  the  Mortgage 
Collateral  on  behalf  of  the  Trustee  or  (b) 
any  statistical  rating  agency  rating  the 
Bonds. 

(8)  If  any  shares  of  the  common  stock 
of  an  Issuer  were  to  be  sold  and  such 
sale  were  to  result  in  the  transfer  of 
control  of  such  Issuer  (as  the  term 
"control"  is  defined  in  Rule  405  under 
the  Securities  Act),  the  relief  afforded  by 
any  order  granted  on  the  application  as 
amended  would  not  apply  to  subsequent 
Bond  offerings  by  such  Issuer  in  which 
control  had  been  transferred. 

For  the  Commission,  by  the  Division  of 
investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  85-26964  Filed  11-21-88:  8:45  am) 

BILUNG  COOE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Ucmse  No.  02/02-0297] 

Nelson  Capital  Corp.;  Surrender  of 
License 

Notice  is  hereby  given  that,  pursuant 
to  §  107.105  of  the  Small  Business 
Administration  (SMA)  Rules  and 
Regulations  governing  Small  Business 
Investment  Companies  (13  CFR  107.105 
(1988)).  Nelson  Capital  Corp..  585 
Steward  Avenue.  Suite  416.  Garden  City. 
L.I.,  New  York  11530  incorporated  under 
the  laws  of  the  State  of  New  York  has 
surrendered  its  license.  No.  02/02-0297 
issued  by  the  SBA  on  June  12. 1973. 

Nelson  Capital  Corporation  has 
complied  with  all  conditions  set  forth  by 
SBA  for  surrender  of  its  license. 
Therefore,  under  the  authority  vested  by 
the  Small  Business  Investment  Act  of 
1958.  as  amended,  and  pursuant  to  the 
above-cited  Regidation.  the  license  of 
Nelson  Capital  Corporation  is  hereby 
accepted  and  it  is  no  longer  licensed  to 
operate  as  a  Small  Business  Investment 
Company. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies] 

Robert  G.  lineberry. 

Deputy  Associate  Administrator  for 

Investment. 

Dated:  November  16, 1988. 
(FR  Doc  26907  Filed  11-21-88:  8:45  am) 

BtLUNa  CODE  I02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlntotratlon 

[Summary  Motic*  No.  PE-«8-44] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Disposition  of 
Petitions  Issued;  Rosenbaum  Aviation 
Inc.;  Collection 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  correction.  Dates. 

summary:  FAA  is  correcting  errors  in 

Dates  Section.  In  FR  Doc.  88-26297. 

published  Tuesday  November  15, 1988, 

on  page  46010.  please  change  the 

comment  closing  date  from  December  1. 

1988,  to  read  December  5. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rules  Docket  (AGC-10).  Room  915G. 

FAA  Headquarters  Building  (FOB  lOA), 

800  Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 

267-3132. 

Michael  D.  Triplett, 

Docket  Section.  Program  Management  Staff. 

[FR  Doc.  88-26935  Filed  11-21-88;  8:45  am) 

BILLING  COOE  491fr-13-«l 


[Summary  Notlc*  No.  PR-«»-14] 

Petition  for  Rulemaldng;  Summary  of 
Petitions  Received;  Disposition  of 
Petitions  Issued;  Rosenbaum  Aviation 
Inc.;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions;  Correction,  dates. 

summary:  FAA  is  correcting  errors  in 
Dates  Section.  In  FR  Doa  88-26188, 
published  Monday  November  14. 1988. 
on  page  45771.  please  change  the 
comment  closing  date  from  November 
30, 1988,  to  read  January  13. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 
Michael  0.  Triplett, 

Docket  Section,  Program  Management  Staff. 
[FR  Doc.  88-26936  Filed  11-21-88;  8:45  am) 
BIUJNO  COOE  4eiO-1>-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requlremento  Submitted  to  0MB  for 
Review 

Date:  November  16. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0235. 

Form  Number:  730. 

Type  of  Review:  Extension. 

Title:  Tax  on  Wagering. 

Description:  Form  730  is  used  to 
identify  taxable  wagers  and  collect  the 
tax  monthly.  The  information  is  used  to 
determine  if  persons  accepting  wagers 
are  correctly  reporting  the  amount  of 
wagers  and  paying  the  required  tax. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4,150. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping — 3  hours  26  minutes, 
learning  about  the  law  or  the  form — 1 
hour  4  minutes,  preparing  the  form — 2 
hours  6  minutes,  copying,  assembling, 
and  sending  the  form  to  IRS — 16 
minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  339.000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  E>C  20503. 
Dale  A.  Moigan, 

Departmental  Reports  Management  Officer. 
[FR  Doc  88-20908  Filed  11-21-88;  8:45  am} 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  16, 1968. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-^11.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Alcohol,  Tobacco  and  Firaams 

OMB  Number  1512-0058. 

Form  Number  ATF  F  698(5120.25). 

Type  of  Review:  Extension. 

Title:  Application  by  the  Proprietor  of 
Bonded  Winery  or  Bonded  Wine  Cellar. 

Description:  ATF  F  698(5120.25)  is 
used  to  establish  the  qualifications  of  an 
appUcant  for  a  bonded  wine  cellar  or 
winery.  The  applicant  certifies  the 
intention  to  produce  and/or  store  a 
specified  amount  of  wine  and  take 
certain  precautions  to  protect  it  from 
unauthorized  use. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
832. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
832  hours. 

OMB  Number  lSlZ-0310. 

Form  Number  ATF  REC  5120/3. 

Type  of  Review:  Extension. 

Title:  Records  Relating  to  Decolorizing 
Wine.  Including  the  Use  of  Activated 
Carbon. 

Description:  ATF  requires  that  wine 
that  is  treated  on  wine  premises  with 
activated  carbon  or  similar  decolorizing 
material  to  be  identified  and  specific 
records  to  be  maintained.  ATT  uses  this 
information  to  validate  the  Federal 
excise  tax  due  to  the  U.S.  Government 
and  to  ensure  the  integrity  of  the 
product  as  wine  for  consumer 
protection. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

sa 


Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
325  hours. 

OMB  Number  1512-0333. 

Form  Number  ATF  REC  5130/1. 

Type  of  Review:  Extension. 

Title:  Usual  and  Customary  Business 
Records  Maintained  by  Brewers. 

Description:  ATF  audits  brewer's 
records  to  verify  production  of  beer  and 
cereal  beverages  and  to  verify  quantity 
of  beer  removed  subject  to  tax  or 
without  payment  of  tax. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
147. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Robert  Masarsky. 
(202)  566-7077.  Bureau  of  AlcohoL 
Tobacco  and  Firearms.  Room  7011. 1200 
Peimsylvania  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Simderfaauf, 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Repots  Management  Officer. 
[FR  Doc  88-26909  Filed  11-21-88;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  16, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Office. 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0191. 
Form  Number  4952. 
Type  of  Review:  Resubmission. 
Title:  Investment  Literest  Expense 
Deduction. 


BEST  COPY  AVAILABLE 
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Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued  interest 
on  money  borrowed  to  purchase  or 
carry  investment  property.  The  form  is 
used  to  compute  the  allowable 
deduction  for  interest  on  investment 
indebtedness  and  the  information 
obtained  is  necessary  to  verify  the 
amount  actually  deducted. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
800,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping — 1  hour  5  minutes, 
learning  about  the  law  or  the  form — 22 
minutes,  preparing  the  form — ^1  hour  7 
minutes,  copying,  assembling,  and 
sending  the  form  to  IRS — 20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  2.336,000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dale  A.  Motgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-26910  Filed  11-21-88:  8:45  am] 
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Office  of  the  Secretary 

[Department  Circular,  Pul>Uc  Det>t  Sertae 
Na  30-68] 

Treasury  Bonds  of  2018 

Washington,  November  15. 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,000,000,000 
of  United  States  securities,  designated 
Treasury  Bonds  of  2018  (CUSIP  No. 
912810  EB  O),  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  also  be 
issued  to  Government  accounts  and 
Federal  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 


Bonds  may  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  DescriptioD  of  Securities 

2.1.  The  Bonds  will  be  dated 
November  15, 1988.  and  issued 
November  22, 1988.  Payment  for  the 
Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circidar,  plus 
accrued  interest  from  November  15, 
1988,  to  November  22. 1988.  Interest  on 
the  Bonds  is  payable  on  a  seminannual 
basis  on  May  15. 1989.  and  each 
subsequent  6  months  on  November  15 
and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15.  2018,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  imder  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form,  and  in  denominations 
of  $1,000.  $5,000.  $10,000,  $100,000,  and 
$1,000,000.  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 


the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986). 
apply  to  the  Bonds  offered  in  this 
circidar. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239-1500.  prior  to 
12:00  noon.  Eastern  Standard  time. 
Thursday.  November  17. 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Wednesday, 
November  18. 1988,  and  received  no 
later  than  Tuesday.  November  22, 1988. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  midtiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  jrield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bardc  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amoimt  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
lo6m  associations;  States,  and  their 
political  subdivsions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 


central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  bom  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  die 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successive  higher 
yields  to  the  extent  required  to  attain 
the  amount  offered.  Tenders  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
made  as  to  which  tenders  are  accepted, 
an  interest  rate  will  be  established,  at  a 
Vi  of  one  percent  increment,  which 
results  in  an  equivalent  average 
accepted  price  close  to  100.000  and  a 
lowest  accepted  price  above  the  original 
issue  discount  limit  of  92.500.  That 
stated  rate  of  interest  will  be  paid  on  all 
of  the  Bonds.  Based  on  such  interest 
rate,  the  price  on  each  competitive 
tender  allotted  will  be  determined  and 
each  successful  competitive  bidder  wiU 
be  required  to  pay  the  price  equivalent 
to  the  jrield  bid.  Those  submitting 
noncompetitive  tenders  will  pay  the 
price  equivalent  to  the  weighted  average 
yield  of  accepted  competitive  tenders. 
Price  calculations  will  be  carried  to 
three  decimal  places  on  the  basis  of 
price  per  hundred,  e.g.,  99.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
noncompetitive  tenders  received  would 
absorb  all  or  most  of  the  offering, 
competitive  tenders  will  be  accepted  in 
an  amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Tenders 
received  from  Government  accoimts  and 
Federal  Reserve  Banks  will  be  accepted 
at  price  equivalent  to  the  weighted 
average  yield  of  accepted  competitive 
tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1. 
and  to  make  different  percentage 


allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  must  include 
accrued  interst  from  November  15. 1988. 
to  November  22, 1988.  The  amount  of 
accrued  interest  will  be  determined  after 
the  auction,  and  investors  will  be 
notified  of  the  amount  Settlement  on 
Bonds  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  Section  3.5.  must  be  made  or 
completed  on  or  before  Tuesday, 
November  22, 1988.  Payment  in  fidl  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  setUement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drav\m  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  November  18, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
November  22. 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amoimt  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 


thereon,  or  the  TREASURY  DIRECT 
accoimt  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Training  of 
Registered  Interest  and  Principal  of 
Securities),  a  Bond  may  be  divided  into 
its  separate  components  and  maintained 
as  such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
separate  STRIPS  components  are:  each 
future  semiannual  interest  payment 
(referred  to  as  an  Interest  Component) 
and  the  principal  payment  (referred  to 
as  the  Principal  Component).  Each 
Interest  Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  described  in  Section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semi-annual  interest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amoimts  required  to  separate  a  seciuity 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Bond  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.'  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits'of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
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appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 


7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay.  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 

Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Bonds  of 
November  15,  2018,  CUSIP  No.  912810 
EBO 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TTRN)  2018  due  November  15, 
2018.  CUSIP  No.  912803  AP  8 


Interest  Components 


Designation 


CUSIP 

No. 
912833 


Treasury 

Interest 

(Tlhfn  Due 

May  15,  1989... 
Nov.  15.  1989... 
May  15.  1990. 
Nov.  15,  1990 
May  15,  1991. 
Nov.  15,1991... 
May  15.  1992... 
Nov.  15.  1992... 
May  15,  1993.... 
Nov.  15.  1993.. 
May  15,  1994... 

Hm.  15,  1994.. 

May  15,  1995... 

Nov.  15,  1995.. 

May  15,  1996... 

Nov.  15,  1996.. 

May  15,  1997... 

Nov.  15.  1997.. 

May  15,  1998... 

Nov.  15,  1998.. 

May  15,  1999.. 

Nov.  15,  1999. 

May  15.  2000.. 

Nov.  15.  2000. 

May  15,  2001.. 

Nov.  15.2001. 

May  15.  2002.. 

Nov.  15.  2002. 

May  15.  2003.. 

Nov.  15.  2003. 


EN  6 

EP1 

EG  9 

ER7 

ESS 

ET3 

EUO 

EV8 

EW6 

EX4 

EY2 

EZ9 

FA  3 

FB  1 

FC9 

FD7 

FES 

FF2 

FQO 

FHB 

FJ4 

FK1 

FL9 

FM7 

FN5 

FPO 

FOB 

FR6 

FS4 

FT2 


Designation 


CUSIP 

No. 
912833 


Treasunr 

Interest 

(TINT)  due 


May  15. 
Nov.  15 
May  15, 
Nov.  15. 
May  15. 
Nov.  15, 
May  15, 
Nov.  15, 
May  15, 
Nov.  15, 
May  15. 
Nov.  15, 
May  15, 
Nov.  15. 
May  15, 
Nov.  15, 
May  IS. 
Nov.  15. 
May  15, 
Nov.  15, 
May  15, 
Nov.  15, 
May  15, 
Nov.  IS, 
May  15, 
Nov.  15, 
May  15. 
Nov.  15, 
May  15. 
Nov.  15, 


2004... 

2004.. 

2005... 

2005.. 

2006... 

2006.. 

2007... 

2007.. 

2008... 

2008.. 

2009.. 

2009. 

2010.. 

2010. 

2011.. 

2011. 

2012.. 

2012. 

2013.. 

2013. 

2014.. 

2014. 

2015.. 

,2015 

2016. 

,2016 

2017. 

,2017 

2018. 

2018 


FU9 

FV7 

FW5 

FX3 

FY  1 

FZ8 

GA2 

GBO 

GC8 

GO  6 

GE4 

GF  1 

JUS 

JV3 

JW  1 

JX9 

JY7 

JZ4 

KA7 

KBS 

KC3 

KD1 

KE9 

KF6 

KH2 

KK5 

KM1 

KP4 

KRO 

KT6 


WLUMG  CODE  4<10-40-M 


1988 


UMI 


MINIMUM  FACE  AMOUNTS  WHICH  ARE  MULTIPLES  OF  $1000  REQUIRED  IN  ORDER  TO  PRODUCE  INTEREST  PAYMENTS  THAT  ARE  MULTIPLES  OF  $1000. 


COUPON 
(») 


5.000 
5.125 
5.250 
5.375 
5.500 
5.625 
5.750 
5.875 
b.OOO 
6.125 
6.250 
6.375 
6.500 
6.625 
6.750 
6.875 
7.000 
7.125 
7.250 
7.375 
7.500 
7.625 
7.750 
7.875 
8.000 
8.125 
8.250 
8.375 
8.500 
8.625 
8.750 
8.875 
9.000 
9.125 
9.250 
9.375 
9.500 
9.625 
9.750 
9.875 
10.000 


MINIMUK 

INTEREST 

FACE 

PAYMENT 

($) 

(») 

MOOOO. 

00 

1000.00 

1600000. 

00 

tiooo.oo 

800000. 

00 

21000.00 

1600000. 

00 

'43000.00 

»100000. 

00 

11000.00 

320000. 

00 

9000.00 

800000. 

00 

23000.00 

1600000. 

00 

<I7000.00 

100000 

00 

3000.00 

1600000. 

00 

1(9000.00 

32000 

00 

1000.00 

1600000. 

00 

51000.00 

1(00000. 

00 

13000.00 

1600000. 

00 

53000.00 

800000 

00 

27000.00 

320000 

00 

11000.00 

200000 

00 

7000.00 

1600000 

00 

57000.00 

800000 

00 

29000.00 

1600000 

00 

59000.00 

80000 

00 

3000.00 

1600000 

00 

61000.00 

800000 

00 

31000.00 

1600000 

00 

63000.00 

25000 

00 

1000.00 

320000 

.00 

13000.00 

800000 

.00 

33000.00 

1600000 

.00 

67000.00 

ilOOOOO 

.00 

17000.00 

1600000 

.00 

69000.00 

160000 

.00 

7000.00 

1600000 

.00 

71000.00 

200000 

.00 

9000.00 

1600000 

.00 

73000.00 

800000 

.00 

37000.00 

61)000 

.00 

3000.00 

itOOOOO 

.00 

19000.00 

1600000 

.00 

77000.00 

800000 

.00 

39000.00 

1600000 

.00 

79000.00 

20000 

.00 

1000.00 

(FR  Doc.  88-27039  Filed  11-18-88;  10:30  am] 

BILUNQ  CODE  4<10-40-C 


COUPON 
(«) 


10.125 
10.250 
10.375 
10.500 
10.625 
10.750 
10.875 
11.000 
11.125 
11.250 
11.375 

I  1.500 

II  .625 
.750 
.875 


1 1 , 

1 1 

12. 

12. 

12. 

12. 

12. 


.000 
,125 
.250 
.375 
.500 
12.625 
12.750 
12.875 
13.000 
13.125 
13.250 
13.375 
13.500 
13.625 
13.750 
13.875 
II). 000 
li).125 
II). 250 
ID. 375 
11). 500 
11). 625 
114.750 
ID. 875 
15.000 
15.125 


MINIMUM 

FACE 

($) 


1600000.00 
800000.00 

1600000.00 
DOOOOO.OO 
320000.00 
800000.00 

1600000.00 
200000.00 

1600000.00 
160000.00 

1600000.00 
DOOOOO.OO 

1600000.00 

800000.00 

320000.00 

50000.00 

1600000.00 
800000.00 

1600000.00 
16000.00 

1600000.00 
800000.00 

1600000.00 
200000.00 
320000.00 
800000.00 

1600000.00 
DOOOOO.OO 

1600000.00 
160000.00 

IbOOOOO.OO 
100000.00 

1600000.00 
800000.00 
320000.00 
1)00000.00 

1600000.00 
800000.00 

1600000.00 
1)0000.00 

1600000.00 


INTEREST 
PAYMENT 
($) 


81000.00 
MIOOO.OO 
83000.00 
21000.00 
17000.00 
1)3000.00 
87000.00 
11000.00 
89000.00 
9000.00 
91000.00 
23000.00 
93000.00 
1)7000.00 
19000.00 
3000.00 
97000.00 
D9000.00 
99000.00 
1000.00 

101000.00 
51000.00 

103000.00 

13000.00 

21000.00 

53000.00 
107000.00 

27000.00 
109000.00 

11000.00 
111000.00 

7000.00 
113000,00 

57000.00 

23000.00 
29000.00 

117000.00 
59000.00 

119000.00 
3000.00 

121000.00 


COUPON 
(t) 


15.250 
15.375 
15.500 
15.625 
15.750 
15.875 
16.000 
16.125 
16.250 
16.375 
16.500 
16.625 
16.750 
16.875 
17.000 
17.125 
17.250 
17.375 
17.500 
17.625 
17.750 
17.875 
18.000 
18.125 
18.250 
18.375 
18.500 
18.625 
18.750 
18.875 
19.000 
19.125 
19.250 
19.375 
19.500 
19.625 
19.750 
19.875 
20.000 
20.125 
20.250 


MINIMUM 

INTEREST 

FACE 

PAYMENT 

(t) 

(») 

800000. 

00 

61000. 

00 

1600000 

00 

123000 

00 

DOOOOO 

00 

31000 

00 

61)000 

00 

5000 

00 

800000 

00 

63000 

00 

1600000 

00 

127000 

00 

25000 

00 

2000 

00 

1600000 

00 

129000. 

00 

160000 

00 

13000 

00 

1600000 

00 

131000 

00 

1(00000 

00 

33000 

00 

1600000 

00 

133000 

00 

800000 

00 

67000 

00 

320000 

00 

27000 

00 

200000 

00 

17000 

00 

1600000 

00 

137000 

00 

800000 

00 

69000 

00 

1600000 

00 

139000 

00 

80000 

00 

7000 

00 

1600000 

00 

1D1000 

00 

800000 

00 

71000 

00 

1600000 

00 

1D3000 

00 

100000 

00 

9000 

00 

320000 

00 

29000 

00 

800000 

00 

73000 

00 

1600000 

00 

11)7000 

00 

1)00000 

.00 

37000 

.00 

1600000 

.00 

1U9000 

.00 

32000 

.00 

3000 

.00 

1600000 

.00 

151000 

.00 

200000 

.00 

19000 

.00 

1600000 

.00 

153000 

.00 

800000 

.00 

77000 

.00 

320000 

.00 

31000 

.00 

DOOOOO 

.00 

39000 

.00 

1600000 

.00 

157000 

.00 

800000 

.00 

79000 

.00 

1600000 

.00 

159000 

.00 

10000 

.00 

1000 

.00 

1600000 

.00 

IblOOO 

.00 

800000 

.00 

81000 

.00 

> 

> 
O 

X 
S 
W 

z 


o 

o. 
a 


90 

0 


< 

o 


w 

Z 

o 


H 

c 

(D 

OB 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination;  Painting 
in  Renaissance  Siena:  1420-1500 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 


included  in  the  exhibit,  "Painting  iA 
Renaissance  Siena:  1420-1500"  (see 
Hst  '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultiu-al 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  aba  determine  that  the 
temporary  exhibition  or  display  of  the 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lone  ].  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USLA.  Tha  telspbooe 
nuobar  i»  2a2-48S-8t27.  and  the  addres*  is  Room 
70a  U.S.  Informatioii  Agency.  301  4tfa  Street  SW.. 
Washii^on.  DC  20M7. 


listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art  (Robert  Lehman  Wing) 
in  New  York,  New  York,  beginning  on  or 
about  December  20, 1988,  to  on  or  about 
March  19, 1989,  is  in  the  national 
interest. 

Public  notice  ol  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 

Date:  November  16, 1988. 
[FR  Doc.  aa-Zegae  Filed  ll-Zl-ea;  845  am] 
■HijNO  cooE  tiao-svw 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

COMMODITY  FUTURES  TRADING 
COMMISSION 

"FEDERAL  REGISTER"  CrTATION  OF 
PREVIOUS  announcement:  53  FR  44142. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  11:00  a.m.,  November  25. 
1988. 

CHANGE  IN  THE  MEETING:  The  closed 

Commission  meeting  scheduled  to 

discuss  Survillance  Matters  has  been 

cancelled. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  Secretary 

of  the  Conmiission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-27122  Filed  11-18-88;  3:31  pm] 

BILUNO  CODE  63S1-01-M 

coMMOomr  futures  trading 
commission 

"federal  register"  citation  of 

PREVIOUS  announcement:  53  FR  44549. 

previously  announced  time  and  date 
OF  meeting:  10:00  a.m.,  November  29, 
1988. 

CHANGE  IN  THE  MEETING:  The 

Commission  meeting  scheduled  to 
discuss  Program  Objectives,  second 
quarter.  FY  89  has  been  cancelled  and 
will  be  rescheduled  for  December. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  Secretary 
of  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  88-27121  Filed  11-1&-68:  3:31  pm] 

BIUJNQ  CODE  eSS1-01-H 

COMMOOrTY  FUTURES  TRADING 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  53  FR  44549. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10:30  a.m.,  November  29. 

1988. 

CHANGE  IN  THE  MEETING:  The  closed 

Commission  meeting  scheduled  to 

discuss  Enforcement  Objectives  has 

been  cancelled  and  will  be  scheduled 

for  December. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  Secretary 
of  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-27123  Filed  11-18-88;  3:31  pm] 

BiUJNQ  COOC  eSSI-OI-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Wednesday. 
November  16. 1988.  tfie  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman.  seconded  by  Director  C.  C. 
Hope.  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  memorandum  regarding  the 
elimination  of  separate  savings  bank 
call  reports. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  November  17, 1988. 
Federal  Deposit  Insurance  Corporation. 
M.  Jane  WiUiamson. 
Assistant  Executive  Secretary. 
[FR  Doc.  88-27078  Filed  11-18-88;  1:15  am] 

BILUNG  CODE  C714-01-M 

FEDERAL  DEPOSPT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Wednesday. 
November  16. 1988.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.  C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
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to  the  public,  of  the  application  of  First 
Commercial  Thrift  and  Loan  Company, 
a  proposed  new  industrial  bank  to  be 
located  at  655  Anton  Boulevard,  Costa 
Mesa,  California,  for  Federal  deposit 
insurance. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  November  17, 1988. 
Federal  Deposit  Insurance  Corporation. 
M.  Jane  Williamson. 

Assistant  Executive  Secretary.  | 

[FR  Doc  88-27079  Filed  11-18-88: 1:15  pmj 

BILUNO  CODE  •714-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  November 
16, 1988:  53  FR  46183. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m..  November  16. 
1988. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to  the 
agenda  of  November  16. 1988: 

Item  No.,  Docket  No.,  and  Company 

CAG-4— RP88-22ft-000,  Tennesee  Gas 

Pipeline  Company. 
CAG-95— CP88-18O-000.  CP88-181-000  and 

CP88-135-000,  PennEast  CDS. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  88-27056  Filed  11-18-88;  11:04  am] 

BILUNO  CODE  C717-02-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  21.  28, 
December  5.  and  12. 1988. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  21 

Wednesday,  November  23 

10:00  a.m. 
Briefing  on  Effectiveness  of  Diagnostic 
Evaluations  (Public  Meeting). 
11:30  a.m. 
AfBrmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Final  Rule— 10  CFR  Part  62,  "Criteria  and 
Procedures  for  Granting  Emergency 
Access  to  Non-Federal  and  Regional 
Low-Level  Waste  Disposal  Facilities." 
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b.  Order  on  Shoreham  (Terrtattve) 
[postponed  from  November  17). 

Week  of  November  2&— Tentative 

Thursday.  December  1 

10:00  a.m. 
Meeting  with  State  of  Nevada  on  High 
Level  Waste  Program  [Public  Meeting]. 
11:30  a  jn. 
Affirmation/Discussion  and  Vote  tPublic 
Meeting)  frf  needed). 

Week  of  December  5— Tentative 

Friday.  Decewber  9 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (PubBc 
Kifeeting]  (rf  needed). 


2:00  p.m. 
Meeting  with  Public  Officials  Having 
Responsibility  for  Emergency  Planning 
for  Pilgrim  Nuclear  Power  Plant  (Public 
Meeting). 

Week  of  December  12 — Tentative 

Thursday,  December  15 

3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Note:  Affirmation  sessions  are  initially 
scheduled  and  annoTinced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  ia 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 


snbieet  Ksted  for  afThmation.  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDLNG)— (301) 
492-0292. 

CONTACT  PERSON  FOH  MORE 

INFa*S£ATION:  William  Hill.  [301]  492- 

1861. 

November  17, 1988. 

William  M.  HiU,  Jr., 

Office  of  the  Secretary. 

[FR  Doc  88-27009  Filed  ll-l»-«8;  3:04  pm} 

BILUNG  CODE  7S90-01-M 


Corrections 


i 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtoriat  corrections  of  previously 
published  Presidential,  Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  con'ections  are  prepared  by  ttie 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  Issued  as  signed 
docunf)ents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1750 

Acquisitions,  Mergers,  and 
Consolidations;  Telephone  Program 

Correction 

In  proposed  rule  document  88-24186 
beginning  on  page  40896  in  the  issue  of 
Wednesday,  October  19, 1988,  make  the 
following  corrections: 

1.  On  page  40986,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
seventh  line,  "The"  should  read  "They". 

2.  On  page  40897,  in  the  first  colunm, 
in  the  table  of  sections,  "1750.10  Specific 
provision"  should  read  "1750.10  Specific 
provisions". 

S  1750.3    [Con-ected] 

3.  On  page  40898,  in  the  first  column, 
S  1750.3(r),  in  the  fifth  line,  "major" 
should  read  "merger". 

S  1750.20    [Corrrctad] 

4.  On  the  same  page,  in  the  third 
column.  §  1750.20(d)  should  read,  "(d) 
REA  will  not  consider  making  a  loan  for 


the  acquisition  of  an  existing  borrower 
unless,  in  addition  to  all  other 
requirements,  such  acquisition  will 
improve  the  likelihood  of  repayment  of 
an  outstanding  REA  loan." 

§1750.24    [Corrected] 

5.  On  page  40899,  in  the  first  column, 
in  §  1750.24(a),  in  the  first  line,  insert 
"any"  after  "approve". 

§1750.25    [Corrected] 

6.  On  the  same  page,  in  the  third 
column,  in  §  1750.25(c)(2),  in  the  first 
line  "From"  should  read  "Form". 

§1750.44    [Corrected] 

7.  On  page  40901,  in  the  first  column, 
in  §  1750.44(a),  in  the  fourth  line,  insert  a 
comma  after  "permits". 

§1750.45    [Corrected] 

8.  On  the  same  page,  in  the  second 
column,  in  the  first  line,  in 

§  1750.45(a)(2),  insert  a  comma  after 
"section". 

BIUING  CODE  1505-01-O 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1751 

L^an  Processing  Procedures; 
Telephone  Program 

Correction 

In  proposed  rule  document  88-23965 
beginning  on  page  40734  in  the  issue  of 
Tuesday,  October  18, 1988,  make  the 
following  corrections: 


Federal   Register 
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§1751.2    [Corrected] 

1.  On  page  40736,  in  the  first  column, 
in  §  1751.2(1),  in  the  seventh  line,  after 
"apparatus",  insert  "and". 

§  1751.10    [Corrected] 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  line,  in 

S  1751.10(b),  "in"  should  read  "is". 

§1751.30    [Corrected] 

3.  On  page  40737,  in  the  first  column, 
in  the  heading  for  §  1751.30 
"Feasibility"was  misspelled. 

BILLING  CODE  15054)1-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  8112S-8228] 

Northeast  Multispecies  Fishery 

Correction 

In  proposed  rule  dociunent  88-25918 
beginning  on  page  45301  in  the  issue  of 
Wednesday,  November  9, 1988,  make 
the  following  corrections: 

§651.20    [Corrected] 

1.  On  page  45305,  in  the  second 
column,  in  S  651.20(a)(2),  in  the  table, 
under  "Loran  C  bearings",  in  the  foiuih 
entry,  "60- X -25175"  should  read  "9960- 
X -25175".  Also,  in  the  sixth 
entry, "41 'OO'N"  should  read  "4l'l0'N". 

BILLING  CODE  1SOS-01-0 


1988 


UMI 
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Part  II 


Department  of 
Health  and  Human 
Services 

Public  Health  Service;  Office  of  the 
Assistant  Secretary  for  Health;  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration;  National  Institutes  of 
Health;  Centers  for  Disease  Control; 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Indian  Health  Service; 
Health  Resources  and  Services 
Administration;  and  Food  and  Drug 
Administration 

Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service,  HHS. 
action:  Publication  of  minor  changes  to 
systems  of  records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Burdget  Circular  No. 
A-130.  Appendix  I,  "Federal  Agency 
Responsibihties  for  Maintaining  Records 
About  Individuals,"  the  Office  of  the 
Assistant  Secretary  for  Health  (OASH) 
in  the  Public  Health  Service  (PHS)  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 
SUPPLEMENTARY  INFORMATION:  OASH 
has  completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  (1)  a  table  of  contents  which  lists 
all  active  systems  of  records  in  OASH, 
and  (2)  those  minor  changes  which 
affect  the  public's  right  of  need  to  know, 
such  as  changes  in  the  system  location 
of  records  or  the  address  of  system 
managers. 
WUford  I  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management. 

Date:  October  17. 1988. 

OFTICE  OF  THE  ASSISTANT  SECRCTARY 
OF  HEALTH 

TABLE  OF  CONTENTS 

09-37-0001     Office  of  the  Assistant  Secretary 
for  Health  Correspondence  Control  System, 
HHS/OASH/OM,  51  PR  42352.  November 
24.1986 

09-37-0002    PHS  Commissioned  Corps 
Personnel  Records.  HHS/OASH/OM.  51 
FR  42352,  November  24. 1986 

09-37-0003    PHS  Commissioned  Corps 
Medical  Records.  HHS/OASH/OM.  51  FR 
42352,  November  24, 1986 

09-37-0005    PHS  Commissioned  Corps  Board 
Proceedings,  HHS/OASH/OM,  51  FR 
42352,  November  24, 1986 

09-37-0006    PHS  Commissioned  Corps 
Grievance  Investigatory,  and  Disciplinary 
Files,  HHS/OASH/OM,  51  FR  42352, 
November  24, 1986 

09-37-0008    PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  Other 
Station  Files,  HHS/OASH/OM,  51  FR 
42352,  November  24, 1986 

09-37-0015    National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment  (NCHSR)  Grants 
Records  System.  HHS/OASH/NCHSR,  51 
FR  42352,  November  24. 1986 

09-37-0017    Proceedings  of  the  Board  for 
Correction  of  Public  Health  Service 
Commissioned  Corps  Records,  HHS/ 


OASH/OM,  51  FR  42352.  November  24, 

1986 
09-37-0018    Disaster  Health  Services 

Information  Systems,  HHS/OASH/DEP.  SO 

FR  38212.  September  20, 1985 
09-37-0019    National  Medical  Expenditure 

Survey,  HHS/OASH/NCHSR.  51  FR  2762. 

January  21. 1986 
09-37-0020    Office  of  Minority  Health  Grants 

Records  System.  HHS/OASH/OM.  52  FR 

37662,  October  a  1987 

09-37-0001 

System  Name: 

Office  of  the  Assistant  Secretary  for 
Health  Correspondence  Control  System. 
HHS/OASH/OM. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


System  Location: 

Public  Health  Service  Executive 
Secretariat,  Room  710H.  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.  SW..  Wasingotn.  DC  20201;  Office 
of  Population  Affairs,  OASH.  200 
Independence  Ave.  SW..  Washington, 
DC  20201;  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment,  Parklawn 
Building.  Room  18-23.  5600  Fishers  Lane. 
Rockville.  MD  20857;  and  Federal 
Records  Center.  4205  Suitland  Road. 
Washington.  DC  20409. 

System  Mangerfs)  and  address: 

Director.  Public  Health  Service 
Executive  Secretariat  (address  as 
above).  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Population 
Affairs  (address  as  above);  Director, 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (address  as  above).  Policy 
coordination  is  provided  by:  Director. 
OfBce  of  Organization  and  Management 
Systems,  Office  of  Management. 
Parklawn  Building,  Room  17-51.  5600 
Fishers  Lane.  Rockville.  Maryland  20857. 
*        *        •        •        * 

[FR  Doc.  88-24492  Filed  11-21-88:  8:45  amj 

MLUNQ  CODE  41M-17-4I 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Revisions  to  PHS 
Privacy  Act  Systems  Notices 

agency:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS);  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA). 


action:  Privacy  Act;  annual  publication 
of  revisions  to  Privacy  Act  System 
Notices^ 

summary:  ADAMHA  is  publishing  this 
document  to  meet  the  requirement  of 
Section  3.a.(8)  of  Appendix  I  to  OMB 
Circular  No.  A-130.  "Federal 
Responsibilities  for  Maintaining  Records 
about  Individuals,"  which  requires  that 
agencies  review  each  system  of  records 
annually  and  publish  any  minor  changes 
in  the  Federal  Register  (FR).  ADAMHA 
has  reviewed  all  of  its  active  systems 
and  is  publishing  all  minor  changes  to 
its  systems  notices. 
supplementary  information: 
ADAMHA  has  completed  the  aimual 
review  of  its  systems  of  records  and  is 
publishing  below  those  minor  changes 
which  affect  the  public's  right  or  need  to 
know,  such  as  routine  uses,  title  and 
address  changes,  system  location,  and 
system  manager(s). 

1.  Changes: 

The  following  minor  changes  have 
been  made  to  systems  of  records  as 
follows: 

a.  09-30-0020 

System  name: 

Patient  Records  on  PHS  Beneficiaries 
(1935-1974)  and  Civilly  Committed  Drug 
Abusers  (1967-1978)  Treated  at  the  PHS 
Hospitals  in  Fort  Worth.  Texas,  or 
Uxington.  Kentucky.  HHS/ADAMHA/ 
NIDA. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 

System  name: 

Patient  Records  on  PHS  Beneficiaries 
(1935-1974)  and  Civilly  Committed  Drug 
Abusers  (1967-1976)  Treated  at  the  PHS 
Hospitals  in  Fort  Worth.  Texas,  or 
Uxington.  Kentucky,  HHS/ADAMHA/ 
NIDA. 

System  location: 

Addiction  Research  Center.  National 
Institute  on  Drug  Abuse.  Francis  Scott 
Key  Medical  Center.  P.O.  Box  5180. 
Baltimore.  Maryland  21224. 

Categories  of  individuals  covered  by  the 
system: 

Civilly  committed  narcotic  addicts 
(1967-1976)  and  adult  PHS  beneficiaries 
(1935-1974)  treated  at  either  the  PHS 
hospital  in  Fort  Worth.  Texas,  or 
Lexington.  Kentucky 

Retention  and  disposal: 

All  administrative  and  medical 
records  have  been  retired  to  a  Federal 
Records  Center.  The  records  collected 


under  the  Narcotic  Addict 
Rehabilitation  Act  of  1966  will  be 
destroyed  when  they  are  25  years  old. 
which  will  be  in  2001  because  the  last 
patient  was  released  from  treatment  in 
1976.  The  PHS  beneficiaries'  records  will 
be  destroyed  at  the  same  time.  The 
records  will  be  shredded  in  2003  upon 
written  request  from  the  system 
manager. 

System  managerfs)  and  address: 

Librarian,  Addiction  Research  Center. 
National  Institute  on  Drug  Abuse. 
Francis  Scott  Key  Medical  Center,  P.O. 
Box  5180.  Baltimore.  Maryland  21224. 

b,  09-30-0022 

System  name: 

National  Institute  on  Drug  Abuse, 
Addiction  Research  Center,  Federal 
Prisoner  and  Non-Prisoner  Research 
Files,  HHS/ADAMHA/NIDA. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 

System  location: 

NIDA  Addiction  Research  Center. 
Francis  Scott  Key  Medical  Center. 
Building  C.  P.O.  Box  5180.  Baltimore. 
Maryland. 

Categories  of  individuals  covered  by  the 
system: 

Volunteers,  adult  males  (from  1968  to 
present),  adult  females  (beginning  in 
1985).  adolescents  (ages  13-18. 
beginning  in  1983)  and  children  (neonate 
to  12  begiiming  in  1989). 

Safeguards: 

1.  Authorized  Areas:  Only  authorized 
ARC  staff  (Principal  Investigator  and 
his/her  research  team)  are  allowed 
access  to  these  files.  "The  contractor 
staff  has  access  to  the  files  during  the 
recruitment/screening  process. 

2.  Physical  Safeguards:  Files  and  file 
rooms  are  locked  after  business  hours. 
Building  has  electronic  controlled  entry 
at  all  times  with  a  24-hour  guard/ 
television  surveillance  system.  "The 
computer  terminals  are  in  a  further 
secured  area. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  unauthorized 
personnel.  Access  codes  to  the  research 
records  are  available  only  to  the 
Principal  Investigator  and  his/her 
research  team.  Access  to  the  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
Act.  The  contractor  staff  members  are 
required  to  secure  the  information  in 
accordance  with  the  Privacy  Act.  ARC 


Project  Officer  and  contracting  officials 
will  monitor  contractor  compliance. 

System  managerfs)  and  address: 

Chief.  Research  Support  Branch, 
NIDA  Addiction  Research  Center, 
Francis  Scott  Key  Medical  Center. 
Building  C.  P.O.  Box  5150.  Baltimore. 
Maryland  21224. 

Notification  procedures: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  above 
address.  Provide  a  notarized  signatuire 
as  proof  of  identity.  This  can  be  waived 
if  the  request  is  made  through  ofiScial 
federal,  state,  or  local  channels.  The 
request  should  include  the  patient's 
register  number  and/or  the  number  of 
years  of  incarceration  (for  prisoner 
subjects),  full  name  at  time  of 
participation  in  the  research  project. 
date(s)  of  research  participation,  and 
title  of  research  project  or  name  of  drug 
being  studied.  An  individual  who 
requests  notification  of  a  medical  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  legal  guardian  who 
requests  notification  of  a  child's  or 
adolescent's  record  shall  designate  a 
family  physician  or  other  health 
professional  (other  than  a  family 
member)  or  a  member  of  the  Addiction 
Research  Center  staff  to  whom  the 
record,  if  any,  will  be  sent.  The  parent  or 
legal  guardian  must  verify  in  writing  the 
relationship  to  the  adolescent  as  well  as 
his/her  own  identity. 

C.  09-30-0036 

System  name: 

Alcohol.  Drug  Abuse,  and  Mental 
Health  Epidemiologic  and  Biometrics 
Research  Data.  HHS/ADAMHA/OA 

Minor  alterations  have  been  made  to 
the  categories  of  records  in  the  system 
as  follows: 

Categories  of  records  in  the  system: 

The  system  contains  data  about  the 
individual  as  relevant  to  a  particular 
research  study.  Examples  include,  but 
are  not  limited  to.  items  about  the 
health/mental  health  and/or  alcohol 
and/or  drug  consumption  patterns  of  the 
individual;  demographic  data;  social 
security  numbers  (volimtary);  past  and 
present  life  experiences;  personality 
characteristics;  social  ftmctioning; 
utilization  of  health/mental  health 
alcohol  and/or  drug  abuse  services; 
family  history;  physiological  measures; 
and  characteristics  and  activities  of 


health/mental  health;  alcohol  abuse, 
and/or  drug  abuse  care  providers. 

Retrievability: 

During  data  collection  stages  and 
foUowup.  if  any.  retrieval  by  personal 
identifier  (e.g.,  name,  social  security 
number  (in  some  studies),  or  medical 
record  number)  is  necessary.  During  the 
data  analysis  stage,  data  are  normally 
retrieved  by  the  variables  of  interest 
(e.g..  diagnosis,  age.  occupation). 

d.  09-30-0039 

System  name: 

Drug  Abuse  Treatment  Outcome 
Prospective  Shidy  (TOPS).  HHS/ 
ADAMHA/NIDA 

Minor  alterations  have  been  made  to 
the  categories  of  records  in  the  system 
as  follows: 

System  name: 

Drug  Abuse  Treatment  Outcome 
Study  (DATOS).  HHS/ADAMHA/NDDA 

System  location: 

For  records  collected  between  1979 
through  1986:  National  Institute  on  Drug 
Abuse.  Division  of  Clinical  Research. 
5600  Fishers  Lane.  Rockville.  Maryland 
20857. 

New  Records  will  be  located  with  an 
ADAMHA  contractor,  not  yet 
determined.  You  may  contact  above 
address  for  name  and  location  after 
October  1. 198a 

Categories  of  individuals  covered  by  the 
system: 

Voluntary  adult  cUents  of  federally 
funded  treatment  programs,  including 
Treatment  Alternative  Street  Crime 
(TASC)  Programs  of  the  Department  of 
justice,  who  requested  to  be  included  in 
TOPS  from  1979  through  1988.  New  data 
collected  from  voluntary  adult  cUents  of 
treatment  programs  beginning  in  1989 
and  will  continue  through  1993. 

Purpose: 

The  purpose  of  the  system  is  to 
compile  iiiformation  on  drug  abusers 
who  obtain  treatment  in  Federally 
funded  abuse  treatment  programs  in 
order  to  derive  information  on  the 
treatment  environments  and  abusers 
behaviors  and  characteristics 
subsequent  to  treatment.  Researchers 
and  drug  abuse  services  providers  may 
use  the  aggregate  data  to  address  issues 
and  generate  hypotheses  to  understand 
better  the  interactions  among  the  client 
and  community. 
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Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself/herself  upon 
written  request,  writh  notarized 
signature.  The  request  should  include,  if 
known,  name  of  the  researcher,  location 
of  the  research  site,  approximate  date  of 
data  collection,  any  alias  used,  and 
subject  identification  number. 

An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  which  removal  or  destruction  can 
be  accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  [3)  make  no  further  use  or 
disclosure  of  the  record  except:  (A)  In 
emergency  circumstances  affecting  the 
health  or  safety  of  any  indivi(^ual,  (B}  for 
use  in  another  research  project,  under 
these  same  conditions,  and  writh  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (E)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to,  abide  by  these 
provisions. 

An  AOAMHA  contractor  (to  be 
determined)  uses  the  records  in  this 
system  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  In  the  event  of  followup 
studies  or  continuation  studies,  because 
the  contract  has  been  terminated  for 
convenience  by  the  Government,  we 
may  disclose  records  in  this  system  to  a 
subsequent  AOAMHA  contractor.  We 
would  require  the  new  contractor  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

System  manager(s)  and  address: 

Drug  Abuse  Treatment  Outcome 
Study  (DATOS).  Deputy  Chief. 
Treatment  Research  Branch.  Division  of 
Clinical  Research,  National  Institute  on 
Drug  Abuse,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  Room 
lOA-30  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 


6.09-30-0041 

System  name: 

Subject — Participants  in  Drug  Abuse 
Research  Studies  Supporting  New  Drug 
ApplicaUons.  HHS/ADAMHA/NIDA. 

Minor  alterations  have  been  made  to 
the  system  location  as  follows: 

System  location: 

Dixon  and  Williams  Pharmaceutical, 
5775  Hyde  Park  Circle.  Jacksonville, 
Florida  32210. 

Addiction  Research  Center,  National 
Institute  on  Drug  Abuse,  Francis  Scott 
Key  Medical  Center,  P.O.  Box  5180, 
Baltimore,  Maryland  21224. 

f.09-3(Mm43 

System  name: 

Shipment  Records  of  Drugs  of  Abuse 
to  Authorized  Researchers,  HHS/ 
ADAMHA/NIDA. 

A  minor  alteration  has  been  made  to 
the  system  location: 

System  location: 

Research  Technology  Branch,  Division 
of  Preclinical  Research.  National 
Institute  on  Drug  Abuse,  Room  lOA-13, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

2.  Readers  who  notice  any  errors  or 
omissions  in  ADAMHA  system  notices 
are  invited  to  bring  them  to  my  attention 
at  the  follo%ving  addresses:  Alcohol  Drug 
Abuse,  and  Mental  Health, 
Administration,  5600  Fishers  Lane, 
Room  12-105,  Rockville,  Maryland 
20857. 

Date:  October  24, 1983. 
Betty  J.  Cook, 

Deputy  Executive  Office.  ADAMHA. 

3.  Table  of  Contents 

The  following  is  a  list  of  system 

notices  which  AOAMHA  currently 

maintains: 

09-30-0004    Intramural  Research  Program 
Records  of  Research  Performed  on  In-  and 
Out-Patients  with  Various  Types  of  Mental 
Illness.  HHS/ADAMHA/NIMH 

09-30-0020    Patient  Records  on  PHS 
BeneRciaries  (1935-1974)  and  QviUy 
Committed  Drug  Abusers  (1967-1978). 
HHS/ADAMHA/NIDA 

09-30-0022    National  Institute  on  Drug 
Abuse,  Addiction  Research  Center.  Federal 
Prisoner  and  Non-Prisoner  Patient  Files. 
HHS/ADAMHA/NIDA 

09-30-0023    Records  of  Contracts  Awarded 
to  Individuals.  HHS/ADAMHA/OA 

09-30-0027    Grants  and  Cooperative 
Agreements:  Research,  Research  Training, 
Research  Scientist  Development 
Education,  Demonstration.  Prevention, 
Fellowships,  Clinical  Training,  Community 
Programs,  HHS/ADAMHA/OA 

09-30-0029    Records  of  Guest  Workers, 
HHS/ADAMHA/OA 


09-30-0030    Records  of  Visiting  Fellows, 

HHS/ADAMHA/OA 
09-30-0033    Con«spondence  Files.  HHS/ 

ADAMHA/OA 
09-30-0035    Three  Mile  Island  Mental  Health 

Survey  Respondents  Record,  HHS/ 

ADAMHA/NIMH 
09-30-0038    Alcohol.  Drug  Abuse,  and 

Mental  Health  Epidemiological  and 

Biometric  Research  Data  HHS/ADAMHA/ 

OA 
09-30-0037    Psychotherapy  of  Opiate- 
Dependent  Individuals.  HHS/ADAMHA/ 

NIDA 
09-30-0038    Subject-Participants  in 

Pharmacokinetic  Studies  on  Drugs  of 

Abuse,  HHS/ADAMHA/NIDA 
09-30-0039    Drug  Abuse  Treatment  Outcome 

Prospective  Study  (TOPS),  HHS/ 

ADAMHA/NIDA 
09-30-0041     Subject-Participants  in  Drug 

Abuse  Research  Studies  Supporting  New 

Drug  Applications.  HHS/ADAMHA/NIDA 
09-30-0043    Shipment  Records  of  Drugs  of 

Abuse  of  Authorized  Researchers,  HHS/ 

ADAMHA/NIDA 
09-30-0047    Patient  Records  on  Chronic 

Mentally  111  Merchant  Seamen  Treatment 

at  Nursing  Homes  in  Lexington,  Kentucky 

(1942  to  the  Present).  HHS/ADAMHA/ 

NIMH 
09-30-0048    Intramiu-al  Research  Program 

Records  of  In-  and  Out-Patients  with 

Various  Types  of  Alcohol  Abuse  and 

Dependence,  Relatives  of  Patients  with 

Alcoholism,  and  Healthy  Volunteers,  HHS/ 

ADAMHA/NIAAA 
09-30-0049    Consultant  Records  Maintained 

by  ADAMHA  Contractors,  HHS/ 

ADAMHA/OA 
09-30-0050    Clinical  Research:  Patient 

Medical  Records.  HHS/ADAMHA/OA 
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National  InstitutM  of  Hotfth 

Privacy  Act  of  1974;  Annual 
Publication  of  Systama  of  Racorda 

aqency:  Public  Health  Service,  DHHS. 

action:  Privacy  Act  annual 
republication  of  notices  of  revised 
systems  of  records. 

summary:  The  National  Institutes  of 
Health  (NIH]  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  the 
resulting  revisions.  None  of  the  revisions 
meet  the  OMB  criteria  either  for  a  new 
or  altered  system  of  records  requiring  an 
advance  period  for  public  comment 
These  changes  are  in  compliance  with 
OMB  Circular  A-13a  Appendix  1.  The 
notices  republished  below  are  complete 
and  accTU*ate  as  of  August  31, 1968. 

Included  is  a  list  of  three  systems  of 
records  that  have  been  deleted  since  the 
1987  publication  and  a  complete  list  of 


the  systems  of  records  that  NIH 
currently  maintain. 
SUPPLCMENTAIIV  INFORMATKNI:  The 

following  information  summarizes  the 
current  status  of  all  systems  of  records 
which  NIH  maintains: 

A.  System  Name.  TTie  following 
systems  have  been  updated  to  reflect  a 
change  in  the  name  of  the  system: 

09-25-0037,  "Clinical  Research:  The 
Baltimore  Longitudinal  Study  of  Aging,  HHS/ 
NIH/NIA" 

09-25-0038,  "Clinical  Research:  Patient 
DaU,  HHS/NIH/NIDDK." 

09-25-0112,  "Extramural  Awards: 
Research.  Research  Training,  Fellowship  and 
Construction  AppUcations  and  Related 
Awards,  HHS/NIH/OD." 

09-25-0130,  "Clinical  Research  Studies  in 
the  Division  of  Cancer  Cause  and  Prevention, 
HHS/NIH/NCL" 

B.  System  Location.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  system  locations.  These 
changes  do  not  affect  the  access  by  the 
individual  to  the  individual's  records. 

09-25-0003,  "Administration:  Radionuclide 
Users  File.  HHS/NIH/ORS." 

09-25-0010,  "Research  Resources:  Registry 
of  Individuals  Potentially  Exposed  to 
Microbial  AgenU,  HHS/NIH/NCI." 

09-25-0011,  "Clinical  Research:  Blood 
Donor  Records,  HHS/NIH/CC." 

09-25-0012,  "Chnical  Research:  Candidate 
Normal  Volunteer  Records,  HHS/NIH/CC." 

09-25-0014,  "Clinical  Research:  Student 
Records,  HHS/NIH/CC." 

09-25-0037,  "Chnical  Research:  The 
Baltimore  Longitudinal  Study  of  Aging.  HHS/ 
NIH/NLV" 

09-25-0042,  "Clinical  Research:  National 
Dental  Research  Patient  Records,  HHS/NIH/ 
NIDR." 

09-25-0044,  "Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/NIDR." 

09-25-0054,  "Administration:  Property 
Accounting.  HHS/NIH/ORS." 

09-25-0057,  "Clinical  Research:  Burkitt's 
Lymphoma  Registry,  HHS/NIH/NCI." 

09-25-0060,  "Clinical  Research:  Division  of 
Cancer  Treatment  Clinical  Investigations, 
HHS/NIH/Na." 

09-25-0069,  "NIH  Clinical  Center 
Admissions  of  the  National  Cancer  Institute, 
HHS/NIH/NCI." 

09-25-0074,  "Clinical  Research:  Division  of 
Cancer  Biology  and  Diagnosis  Patient  Trials, 
HHS/NIH/NCI." 

09-25-0077,  "Clinical  Research:  Biological 
Carcinogenesis  Branch  Human  Specimen 
Program.  HHS/NIH/NCI." 

09-25-0099,  "Clinical  Research:  Patient 
Medical  Records.  HHS/NIH/CC." 

09-25-0112.  "Extramural  Awards: 
Research.  Research  Training.  Fellowship  and 
Constructions  Applications  and  Related 
Awanis,  HHS/NIH/OD." 

09-25-0115,  "Adntinistration:  Curricula 
Vitae  of  Consultants  and  Clinical 
Investigators.  HHS/NIH/NIAID.'' 

09-25-0130,  "Clinical  Research  Studies  in 
the  Division  of  Cancer  Cause  and  Prevention. 
HHS/NIH/NCL" 


09-25-0154.  "Biomedical  Research:  Records 
of  Subject  in  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control  HHS/NIH/ 
NQ." 

09-25-0156,  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys  Used 
to  Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD." 

C.  Categories  of  Individuals  Covered 
by  the  System.  The  following  system  has 
been  updated  to  reflect  an  increase  in 
the  number  of  individuals  covered  by 
the  system.  This  change  does  not 
constitute  a  major  modification  and  no 
advance  publication  is  required. 

09-25-0156,  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys  Used 
to  Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD." 

D.  Categories  of  Records.  The 
following  systems  have  been  updated  to 
reflect  a  change  in  the  categories  of 
records  in  the  system.  This  change  does 
not  alter  the  character  of  purpose  of  the 
system. 

09-25-0078,  "Administration:  Consultant 
File.  HHS/NIH/NHLBI." 

09-25-0142,  "Clinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemiology,  Demography  and  Biometry 
Shidies  in  Aging,  HHS/NIH/NL\." 

09-25-0156,  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys  Used 
to  Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD." 

E.  Storage.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  method  of  storing  the  records: 

09-25-0010,  "Research  Resources:  Registry 
of  Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NQ." 

09-25-0044,  "Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/NIDR." 

09-69-0069.  "NIH  Chnical  Center 
Admissions  to  the  National  Cancer  Institute, 
HHS/NIH/Na." 

09-25-0115,  "Administration:  Curricula 
Vitae  of  Consultants  and  Clinical 
Investigators,  HHS/NIH/NIAID." 

F.  Retrieval.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  method  of  retrieving  the  records. 

09-25-0069,  "NIH  Clinical  Center 
Admissions  to  the  National  Cancer  Institute, 
HHS/NIH/NCI." 

09-25-0078,  "Administration:  Consultant 
File.  HHS/NIH/NHLBI" 

09-25-0140,  "Lntemational  Scientific 
Researchers  in  Intramural  Laboratories  at  the 
National  Institutes  of  Health,  HHS/NIH/ 

nc." 

G.  Safeguards.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  safeguards: 

09-25-0037,  "Clinical  Research:  The 
Baltimore  Longitudinal  Study  of  Aging,  HHS/ 
NIH/NIA" 

09-25-0042,  "Clinical  Research:  National 
Institute  of  Dental  Research  Patient  Records. 
HHS/NIH/NIDR." 


09-25-0044.  "Chnical  Research:  Sensory 
Testing  Research  Program.  HHS/NIH/NIDR." 

R  System  Manager(s)  and 
Addre8s(es).  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  system  manager  or  the  address  of 
.the  system  manager.  These  changes  do 
not  affect  the  access  by  the  individual  to 
the  individual's  records. 

09-25-0003,  "Administration:  Radionuclide 
Users  File,  HHS/NIH/ORS." 

09-25-0008,  "Administration:  Radiation 
Workers  Monitoring.  HHS/NIH/ORS." 

09-25-0010,  "Research  Resources:  Registry 
of  Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NCI." 

09-25-0011,  "Clinical  Research:  Blood 
Donor  Records,  HHS/NIH/CC." 

09-25-0012,  "Chnical  Research:  Candidate/ 
Normal  Volunteer  Records,  HHS/NIH/CC." 

09-25-0014.  "Clinical  Research:  Student 
Records,  HHS/NIH/CC." 

09-25-0035.  "International  Activities: 
International  Health  Exchange  Programs 
ParticipanU.  HHS/NIH/FIC." 

09-25-0037,  "Chnical  Research:  The 
Baltimore  Longitudinal  Study  of  Aging.  I IHS/ 
NIH/NLV" 

09-25-0042,  "Clinical  Research:  National 
Institute  of  Dental  Research  Patient  Records. 
HHS/NIH/NIDR." 

09-25-0053,  "Clinical  Research:  Vision 
Studies,  HHS/NIH/NEI." 

09-25-0054,  "Administration:  Property 
Accounting,  HHS/NIH/ORS." 

09-25-0057,  "Clinical  Research:  Burkitt's 
Lymphoma  Registiy,  HHS/NIH/NCI." 

09-25-0060,  "Clinical  Research:  Division  of 
Cancer  Treatment  Clinical  Investigations. 
HHS/NIH/Na." 

09-25-0069,  "NIH  Clinical  Center 
Admissions  to  the  National  Cancer  Institute. 
HHS/NIH/Na." 

09-25-0074,  "Clinical  Research:  Division  of 
Cancer  Biology  euid  Diagnosis  Patient  Trials. 
HHS/NIH/NCL" 

09-25-0077,  "Clinical  Research:  Biological 
Carcinogenesis  Branch  Human  Specimen. 
HHS/NIH/NCL" 

09-25-0078,  "Administration:  Consultant 
File,  HHS/NIH/NHLBL" 

09-25-0067,  "Administration:  Employees 
and  Consultants.  HHS/NIH/NIAID." 

09-25-0099.  "Chnical  Research:  Patient 
Medical  Records,  HHS/NIH/CC." 

09-25-0112.  "Extramural  Awards: 
Research,  Research  Training,  Fellowship  and 
Construction  AppUcations  and  Related 
Awards,  HHS/NIH/OD." 

09-25-0115,  "Administration:  Curricula 
Vitae  of  Consultants  and  Clinical 
Investigators.  HHS/NIH/NLMD." 

09-25-0130,  "Clinical  Research  Studies  in 
the  Division  of  Cancer  Cause  and  Prevention. 
HHS/NIH/Na." 

09-25-0140,  "International  Scientific 
Researchers  in  Intramural  Laboratories  at  the 
National  Instihites  of  Health.  HHS/NIH/ 
FIC." 

09-25-0143,  "Biomedical  Research:  Records 
of  Subjects  in  Clinical  Epidemiologic  and 
Biometric  Studies  of  the  National  Institutes  of 
Allergy  and  Infectious  Diseases,  HHS/NIH/ 
NLMD." 
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09-25-0148.  "Contracted  and  Contract- 
Related  Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and  Biomedical 
Studies  of  the  National  Institutes  of 
Neurological  and  Communicative  Disorders 
and  Stroke.  HHS/NIH/NINCDS." 

09-25-0154,  "Biomedical  Research:  Records 
of  Subjects  in  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control  HHS/NIH/ 
NCI.~ 

09-25-0156,  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys  Used 
to  Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD." 

I.  Record  Source  Categories.  The 
following  system  has  been  updated  to 
reflect  a  change  in  the  source  of  the 
information  contained  in  the  record. 

09-25-0069,  "NIH  Clinical  Center 
Admissions  to  the  National  Cancer  Institute, 
HHS/NIH/Na." 

J.  Notification  Procedures.  The 
following  systems  have  been  updated  to 
reflect  changes  in  the  office  cmd/or 
official  to  contact  to  deteiraine  whether 
or  not  the  system  contains  a  record 
about  the  individual. 

09-25-0091,  "Administration:  General  Files 
on  Employees,  Donors  and  Cotrespondence, 
HHS/NIH/NEI." 

09-25-0156,  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys  Used 
to  Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD." 

K.  The  following  systems  have  been 
changed  for  clarity  and  editing  purposes. 

09-25-0011,  "Clinical  Research:  Blood 
Donor  Recordi,  HHS/NIH/CC." 

09-25-0035.  "International  Activities: 
International  Health  Exchange  Program 
Participants,  HHS/NIH/HC." 

09-25-0112,  "Extramural  Awards: 
Research,  Research  Training,  Fellowship  and 
Construction  Applications  and  Related 
Awards,  HHS/NIH/OD." 

09-25-0124.  "Administrative:  Pharmacology 
Research  Associates,  HHS/NIH/NIGMS." 

09-25-0126,  "Clinical  Research:  National 
Heart,  Lung  and  Blood  institute 
Epidemiological  Studies,  HHS/NIH/NHLBI." 

09-25-0133.  "Clinical  Research:  Kidney 
Transplant  Histocompatibility  Study  (KTHS), 
HHS/NIH/NIAID.* 

L  The  following  systems  have  a  name 
change  due  to  the  renaming  of  the 
organization  from  NIADDK  to  NIDDK  as 
follows: 

09-25-0038,  "Clinical  Research:  Patient 
Data,  HHS/NIH/NIDDK." 

09-25-0039.  "Clinical  Research:  Diabetes 
Mellitus  Research  Study  of  Southwestern 
American  Indians,  HHS/NIH/NIDDK." 

09-25-004a  "Clinical  Research: 
Southwestern  American  Indian  Patient  Data, 
HHS/NIH/NIDDK.'' 

09-25-0041,  "Research  Resources: 
Scientists  Requesting  Hormone  Distritnition, 
HHS/NIH/NIDDK." 

M.  Deleted  Systems  of  Records.  The 
following  systems  of  records  which 


appeared  in  the  1968  annual  publication 
are  now  being  deleted: 

09-25-0013,  "Clinical  Research: 
Preadmission  Medical  Records,  HHS/NIH/ 
CC" 

09-25-0049.  "Clinical  Research:  Serology- 
Epidemiology  Parasite  Research,  HHS/NIH/ 
NIAID." 

09-25-0117,  "International  Activities:  U.S.- 
)apan  Program  Panel  Members,  HHS/NIH/ 
NIAID." 

We  are  publishing  only  those  systems 
which  have  been  changed  to  reflect 
minor  modifications.  All  system  notices 
were  last  published  in  the  Federal 
Register,  Privacy  Act  Issuances,  1986 
Compilation,  Volume  1,  pp.  484-546, 
November  24, 1986.  Vol.  51,  No.  226,  pp. 
42398-42449  and  selectively  updated  on 
November  24, 1967.  in  Vol.  52,  No.  226, 
pp.  4502&-45028. 

The  following  is  a  list  of  active 
systems  of  records  maintained  by  NIH. 

Table  of  Conieots 

09-25-0001.  Clinical  Research:  Patient 
Records,  HHS/NIH/NHLBI.  pubL  Fadwel 
Register,  1986  Comp.  Vol  1.  p.  485. 

09-25-0002,  Clinical  Research:  Patient 
Phonocardiogram  Records,  HHS/NIH/ 
NHLBL  pubL  Federal  Register,  1986  Comp. 
Vol.  1,  p.  485. 

09-25-0003,  Administration:  Authorized 
Radionuclide  Users  File,  HHS/NIH/ORS. 
publ.  Federal  Register.  Vol.  51.  No.  226, 
p.  42422. 

09-25-0005,  Administration:  Library 
Circulation  and  User  ID.  FUe.  HHS/NIH/OD, 
publ.  Fedaial  Ro^aiar,  1986  Comp.  Vol.  1, 

p.  487. 

09-Z5-0007.  Administi^tion:  NIH  Safety 
Classes  Issuance  Program.  HHS/NIH/ORS, 
publ.  Federal  Register,  Vol.  51,  No.  226, 
p.  42401. 

09-25-0008.  Administration:  Radiation 
Workers  Monitoring.  HHS/NIH/ORS,  publ. 
Federal  Register,  VoL  51,  No.  228.  p.  42423. 

09-25-0010,  Research  Resources:  Registry 
of  Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NO,  publ. 
Federal  Register,  Vol.  51,  No.  226,  p.  42424. 

09-25-0011,  Clinical  Research:  Blood  Donor 
Records.  HHS/NIH/CC,  publ.  Federal 
Register,  Vol.  51.  No.  226.  p.  42402. 

09-25-0012,  Clinical  Research:  Candidate 
Normal  Volunteer  Records,  HHS/NIH/CC. 
pubL  Fedesal  Registar.  VoL  51,  No.  228. 
p.  42424. 

09-25-0014,  Clinical  Research:  Student 
Records,  HHS/NIH/CC.  pubL  Federal 
Register.  VoL  51,  No.  228.  p.  42426. 

09-25-0015,  Clinical  Research: 
Collaborative  Clinical  Epilepsy  Research. 
HHS/NIH/NINCDS.  publ.  Federal  Register. 
1986  Comp.  Vol.  1,  p.  492. 

09-25-OOie,  Clinical  Research: 
Collaborative  Perinatal  Project.  HHS/NIH/ 
NINCDS,  publ.  Federal  Register.  1988  Comp. 
Vol.  1.  p.  493. 

00-25-0019.  Clinical  Research:  Genetic 
Counseling.  HHS/NIH/NINCDS,  pubL 
Federal  Register.  1986  Comp.  Vol.  1.  p.  493. 

09-25-0020.  Clinical  Research:  Genetics  of 
Neurological  Disorders,  HHS/NIH/NINCDS. 


publ.  Federal  Register,  1986  Comp.  Vol.  1,  p. 
484. 

09-25-0021,  Clinical  Research:  Guam 
Patient/Conti-ol  Registry,  HHS/NIH/ 
NINCDa  pubL  Federal  Res»ter,  1986  Comp. 
Vol.  1,  p.  495. 

09-25-0028,  Clinical  Research:  Nervous 
System  Studies,  HHS/NIH/NINCDS,  publ. 
Federal  Register,  1986  Comp.  Vol.  1.  p.  496. 

09-25-0028,  Clinical  Research:  Patient 
Medical  Histories.  HHS/NIH/NINCDS.  publ. 
Federal  RegiatM,  1986  Comp.  Vol.  1.  p.  496. 

09-25-0031,  Clinical  Research:  Serological 
and  Virus  Data  in  Studies  Related  to  the 
Centi-al  Nervous  System.  HHS/NIH/NINCDS, 
publ.  Federal  Re^ster.  1988  Comp.  VoL  1.  p. 
497. 

09-25-0033,  International  Activities: 
Fellowships  Awarded  by  Foreign 
Organizations.  HHS/NIH/nC.  publ.  Federal 
Register.  Vol.  51.  No.  228.  p.  42403. 

09-25-0034.  International  Activities: 
Scholars  in  Residence  Program.  HHS/NIH/ 
nc.  pubL  Federal  Reghtar.  VoL  61.  No.  226, 
p.  42404. 

09-25-0035.  Intematianal  Activities: 
International  Health  Exchange  Pro-ams 
Participants,  HHS/Wl/FIC,  pubL  Federal 
Register,  VoL  51,  Na  ZZB,  p.  43404. 

09-25-0036.  Grants:  1M>AC  (Grant/ 
Contract  InformatioBl.  ISfS/NBI/DRC.  pubL 
Federal  Regietor,  VoL  81.  No.  226,  p.  42«0S. 

09-25-0037,  Clinical  Rasearcfa:  The 
Baltimore  Longitudinal  Study  of  Aging.  HHS/ 
NIH/NIA.  pubL  Fedaral  Registar.  1988  Comp. 
VoL  1,  p.  501. 

09-25-0039,  Clinical  Research:  Diabetes 
Mellitus  Research  Study  of  Southwestern 
American  Indians,  HHS/NIH/NIDDK.  pubL 
Federal  Register,  1986  Comp.  Vol.  1.  p.  502. 

09-25-0040,  Clinical  Research: 
Southwestern  American  Indian  Patient  Data, 
HHS/NIH/NIDDK.  publ.  Federal  Register, 
1986  Comp.  Vol.  1,  p.  503. 

09-25-0041,  Research  Resources:  Scientists 
Requesting  Hormone  Distribution.  HHS/NIH/ 
NIDDK.  pubL  Federal  Register.  1986  Comp. 
Vol.  1,  p.  504. 

09-25-0042,  Clinical  Research:  National 
Institute  of  Dental  Research  Patient  Records, 
HHS/NIH/NIDR.  pubL  Federal  Register,  Vol. 
51.  No.  228,  p.  42426. 

09-25-0044,  Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/NIDR. 
pubL  Federal  Register,  VoL  51.  No.  226,  p. 
42427. 

09-25-0046,  Clinical  Research:  Catalog  of 
Clinical  Spedmena  from  Patients,  Volunteers 
and  Laboratory  Personnel,  HHS/NIH/NIAID. 
pubL  Federal  Register,  Vol.  51,  No.  226.  p. 
42428. 

09-25-0048,  Clinical  Research:  Serology- 
Epidemiology  Parasite  Research.  HHS/NIH/ 
NIAID,  publ.  Federal  Register,  VoL  51,  No. 
226,  p.  42429. 

09-25-0053,  Clinical  Research:  Vision 
Studies.  HHS/NIH/NEL  pubL  Federal 
Register,  Vol.  51.  No.  226.  p.  42414. 

09-25-0054,  Administration:  Property 
Accounting,  HHS/NIH/ORS.  publ.  Fedaral 
Register,  Vol.  51.  No.  228,  p.  42431. 

09-25-0057.  Clinical  Research:  Burkitt's 
Lymphoma  Reglsti^,  HHS/NIH/NCI,  publ. 
Federal  Regbter.  VoL  51,  No.  226,  p.  42432. 


09-25-0060,  Clinical  Research:  Division  of 
Cancer  Treatment  Clinical  Investigations. 
liHS/NIH/NCL  publ.  Federal  Register,  Vol. 
51.  No.  226.  p.  42433. 

09-25-0067,  Clinical  Research:  National 
Cancer  Incidence  Surveys.  HHS/NIH/NCL 
publ.  Federal  Register,  1986  Comp.  Vol.  1,  p. 
511. 

09-25-0069.  NIH  Clinical  Center 
Admissions  of  the  National  Cancer  Institute. 
HHS/NIH/NCL  publ.  Federal  Register.  Vol. 
51,  No.  228,  p.  42406. 

09-25-0074,  Clinical  Research:  Division  of 
Cancer  Biology  and  Diagnosis  Patient  Trials, 
HHS/NIH/Na.  publ.  Federal  Register.  Vol. 
51,  No.  228,  p.  42434. 

09-25-0075,  Administration:  Institutions 
Submitting  Assurances  for  Protection  from 
Research  Risks  and  Animal  Welfare,  HHS/ 
NIH/OD,  publ.  Federal  Register.  VoL  51.  No. 
228,  p.  42407. 

09-25-0077.  Clinical  Research:  Biological 
Carcinogenesis  Branch  Human  Specimen 
Program.  HHS/NIH/NCL  pubL  Federal 
Register.  Vol.  51.  No.  226,  p.  42435. 

09-25-0078,  Administration:  Consultant 
File,  HHS/NIH/NHLBL  publ.  Federal 
Register.  1986  Comp.  Vol.  1,  p.  SIS. 

09-25-0087,  Administration;  Employees  and 
Consultants,  HHS/NIH/NIAID,  pubL  Federal 
Register,  Vol.  51.  No.  226,  p.  42436. 

09-25-0091,  Administration:  General  Files 
on  Employees.  Donors  and  Correspondents, 
HHS/NIH/NEL  pubL  Federal  Register,  Vol. 
51,  No.  226,  p.  42415. 

09-25-0093.  Administration:  Administration 
Authors.  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute. 
HHS/NIH/NCI,  publ.  Federal  Register.  1988 
Comp.  Vol.  1,  p.  517. 

09-25-0096.  Contracts:  National  Cancer 
Institute  Contract  Management  System 
Principal  Investigators,  Project  Officers  and 
Conb'act  Specialists.  HHS/NIH/NQ.  publ. 
Federal  Register,  Vol.  1,  p.  51& 

09-25-0099.  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC.  publ. 
Federal  Register,  Vol.  51,  No.  226,  p.  42408. 

09-25-0100,  Clinical  Research: 
Neuropharmacology  Studies,  HHS/NIH/ 
NINCDa  pubL  Federal  Register,  1986  Comp. 
Vol.  1,  p.  519. 

09-25-0102,  Administration:  Grants 
Associates  Program  Working  Files.  HHS/ 
NIH/DRG,  publ.  Federal  Register,  1988 
Comp.Vol.  1,  p.  520. 

09-25-0105.  Administration:  Health 
Records  of  Employees,  Visiting  Scientists, 
Fellows,  Contractors  and  Relatives  of 
Inpatients,  HHS/NIH/OD.  publ.  Federal 
Register,  1988  Comp.  Vol.  1.  p.  521. 

09-25-0106,  Administration:  Executive 
Secretariat  Correspondence  Records,  HHS/ 
NIH/OD,  publ.  Federal  Register,  1986  Comp. 
Vol.  1,  p.  521. 

09-25-0108,  Personnel:  Guest  Researchers/ 
Student  Scientists/Scientists  Emeriti,  HHS/ 
NIH/DPM,  publ.  Federal  Register,  VoL  51.  No. 
226,  p.  42409. 

09-25-0112.  Extramural  Awards:  Research, 
Research  Training,  Fellowship  and 
Construction  AppUcations  and  Related 
Awards,  HHS/NIH/OD,  publ.  Federal 
Register,  Vol.  51.  No.  226.  p.  424ia 

00-25-OllS.  Administration:  Curricula 
Vitae  of  Consultants  and  Clinical 


Investigators,  HHS/NIH/NIAID,  publ. 
Federal  Register,  VoL  51,  No.  228.  p.  42436. 

09-25-0118,  Conb'acts:  Professional 
Services  Conb'actors,  HHS/NIH/NCI,  publ. 
Federal  Register.  1986  Comp.  Vol.  1.  p.  528. 

09-25-0121,  International  Activities:  Senior 
International  Fellowships  Program,  HHS/ 
NIH/FIC,  publ.  Federal  Register,  Vol.  51,  No. 
226,  p.  42416. 

09-25-0124,  Administration:  Pharmacology 
Reoearch  Associates.  HHS/NIH/NIGMS, 
publ.  Federal  Register,  Vol.  51.  No.  228,  p. 
42412. 

09-25-0126,  Clinical  Research:  National 
Heart  Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies,  HHS/ 
NIH/NHLBL  publ.  Federal  RegUter,  VoL  51. 
No.  226,  p.  42417. 

09-25-0128,  Clinical  Research:  Neural 
Prosthesis  and  Biomedical  Engineering 
Stiidies,  HHS/NIH/NINCDS,  publ.  Federal 
Renter.  1988  Comp.  Vol.  1.  p.  529. 

09-25-0129,  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing, 
Speech,  Language  and  Chemosensory 
Disorders,  HHS/NIH/NINCDS.  publ.  Federel 
Register.  1986  Comp.  VoL  1,  p.  530. 

09-25-0130,  Clinical  Research  Studies  in 
the  Division  of  Cancer  Cause  and  Prevention. 
HHS/NIH/NCI,  publ.  Federal  Regirtar.  1966 
Comp.  VoL  1.  p.  531. 

09-25-0133,  Clinical  Research:  IGdney 
Transplant  Histocompatibility  Study  (KTHS), 
HHS/NIH/NIDDK,  publ.  Federal  Register. 
Vol.  51.  No.  228,  p.  42438. 

09-25-0134,  Clinical  Research: 
Epidemiology  Studies,  National  Institute  of 
Environmental  Health  Sciences,  HHS/NIH/ 
NIEHS,  publ.  Federal  Register,  VoL  51,  No. 
226,  p.  42418. 

09-25-0140,  International  Activities: 
International  Scientific  Research  in 
Intramural  Laboratories  at  National  Institutes 
of  Healtii,  HHS/NIH/HC,  publ.  Federal 
Register,  Vol.  51.  No.  226,  p.  42413. 

09-25-0142,  Clinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemiology,  Demography  and  Biometry 
Studies  on  Aging,  HHS/NIH/NL\.  publ. 
Federal  Register,  1986  Comp.  Vol.  1,  p.  535. 

09-25-0143,  Biomedical  Research:  Records 
of  Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases.  HHS/NIH/ 
NIAID.  publ.  Federal  Register,  Vol.  51.  No. 
226,  p.  42439. 

09-25-0148,  Contracted  and  Contiact- 
Related  Research:  Records  of  Subjects  in 
ClinicaL  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  and  Communicative  Disorders 
and  Stit)ke,  HHS/NIH/NINCDS,  publ. 
Federal  Register,  Vol.  51.  No.  228,  p.  42440. 

09-25-0151,  .Administration:  Public  Health 
Service  ALERT  Records  Concerning 
Individuals  Under  Investigation  for  Possible 
Misconduct  In  Science  or  Subject  to 
Sanctions  for  Such  Misconduct,  HHS/PHS/ 
NIH.  publ.  Federal  Regutor.  Vol.  52,  No.  102. 
p.  19929. 

09-25-0152.  Biomedical  Research:  Records 
of  Subjects  in  National  Institute  of  Dental 
Research  Contracted  ^idemiological  and 
Biometiic  Shidies,  HHS/NIH/NIDR.  publ. 
Federal  Register,  Vol.  51.  No.  226.  p.  42442. 

09-25-0153,  Biomedical  Research:  Records 
of  Subjects  in  Biomedical  and  Behavioral 


Stiidies  of  Child  Health  and  Human 
Development  HHS/NIH/NICHD,  pubL 
Federal  Register.  Vol.  51,  No.  228,  p.  42444. 

09-25-0154,  Biomedical  Research:  Records 
of  Subjects  in  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  ControL  HHS/NIH/ 
NCL  publ.  Federal  Register.  VoL  51.  No.  228, 
p.  42420. 

09-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys  Used 
to  Evaluate  Programs  of  NIH,  HHS/NIH/OD, 
publ.  Federal  Register.  Vol.  51,  No.  226,  p. 
42447. 

Date:  November  3, 1988. 
James  B.  Wyngaarden. 
Director,  National  Institutes  of  Health. 

09-25-0003 

•VaTEMNAMC: 

Administration:  Authorized 
Radionuclide  Users  File,  HHS/NIH/ 
ORS. 

SECunrrY  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
21.  Room  106.  9000  Rockville  Pike, 
Bethesda.  MB  20892 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

cateoories  of  individuals  covered  by  tmc 
system: 

Research  Investigators  within  NIH 
and  outside  holding  NIH-NRC  Board 
License  for  radioactive  material. 

cateoomes  of  rcconds  in  tme  system: 

Radioactive  material  users. 

authomty  for  maintenance  of  the 
system: 

42  U.S.C.  241. 

PURPOSE  OF  the  system: 

To  providg^dequate  administrative 
controls  to  assure  compliance  with  NIH 
Radition  Safety  policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MtCUMNNO  CATEGORIES  OF 
USERS  AND  THE  FtMROSES  OF  SUCH  USES: 

1.  Training  and  experience 
information  transferred  to  place  of  new 
employment. 

2.  Personnel  exposure  data  transferred 
to  place  of  new  employment 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  the  request  of  that  individual. 

4.  Disclosure  may  be  made  from  this 
system  of  records  by  the  Department  of 
Health  and  Human  Services  (HHS)  to 
the  Department  of  Justice,  or  to  a  court 


47308 


Federal  Register  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Notices 47309 


or  other  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  represention  of  the 
governmental  party,  provided,  however 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACnCeS  FOR  STORINO, 
RETIUEVINa.  ACCESSINO,  RCTAININO,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Records  are  stored  in  file  cabinet. 

RETRIEVABIUTV: 

Records  are  retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  Health  Physicists,  staff  Physical 
Science  Technicians,  and  adminstrative 
personnel  of  the  branch. 

2.  Physical  Safeguards:  Records  are 
generally  stored  in  locked  file  cabinets 
or  in  cabinets  that  are  in  rooms  that  can 
be  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  limited  to  Radiation 
Safety  Branch  personnel  staff.  Records 
may  be  removed  from  files  only  at  the 
request  of  authorized  personnel.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
items  1300-B-13  through  18.  The  records 
control  schedule  may  be  obtained  by 
writing  to  the  system  manager  at  the 
address  below. 


SYSTEM  MANAQER  AND  ADDRESS: 

Chief,  Data  and  Analytical  Services 
Section.  Radiation  Safety  Branch.  ORS, 
Building  21,  Room  106.  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTINO  RECORD  PROCEDURE: 

Write  to  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEQORIES: 

Individual,  previous  employers  and 
educational  institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0008 

SYSTEM  NAME: 

Administration:  Radiation  Workers 
Monitoring,  HHS/NIH/ORS. 

SECURrrv  CLASSincATiON: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
21,  Room  134,  9000  Rockville  Pike, 
Bethesda.  MD  20892,  and  National 
Institutes  of  Health,  Building  12, 
Computer  Center.  Bethesda,  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NIH  workers  using  radioactive 
materials  or  radiation  producing 
equipment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Radiation  exposure  incident  reports, 
film  badge  exposure  reports,  urine  and 
whole  body  counting  reports. 

authorfty  for  maintenance  of  the 
system: 

5  U.S.C.  7902. 


PURPOSE  OF  THE  SYSTEM: 

(1)  To  assure  legal  compliance  with 
requirement  of  Nuclear  Regulatory 
Commission  to  maintain  internal  and 
external  radiation  exposure  data  and 
any  radiation  incident  follow-up  reports. 
(2)  To  monitor  personnel  exposures  in 
order  that  they  be  maintained  at  the 
lowest  levels  reasonably  achievable. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Radiation  exposure  history  may  be 
transferred  to  new  employer  or  to 
Nuclear  Regulatory  Commission  on  their 
requests. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  The  Department  of  Health  and 
Human  Services  [HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STOmiNO, 

retrieving,  accessing,  retainhmi^  and 
disposing  of  records  in  the  system: 

STORAOe: 

Records  are  stored  in  card  file  and 
computer  tapes. 

RETRIEVABILfFY: 

Records  are  retrieved  by  name  and 
group  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel. 


physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Access  to 
information  stored  is  limited  to  the 
system  manager  and  Radiation  Branch 
(RSB)  staff. 

2.  Physical  safeguards:  Information  is 
filed  in  cabinets  in  Building  21  or  in 
computer  disc  files  or  magnetic  drum 
mass  storage.  Building  21  is  locked 
during  non-working  hours.  In  addition 
there  is  a  security  fence  with  locked 
gate  surrounding  Building  21.  File 
cabinets  are  in  rooms  with  RSB 
employees  who  monitor  access  to  the 
information  therein. 

3.  Procedural  safeguards:  Access  to 
computer  files  is  limited  only  to 
personnel  who  know  the  initial  set 
assigned  by  the  Division  of  Computer 
Research  and  Technology  (DCRT).  file 
names,  storage  locations,  and  keywords 
protecting  these  files.  Access  to  file 
cabinets  is  controlled  by  office 
personnel  who  personally  recognize  RSB 
staff  members. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health,  Chief. 
Data  and  Analytical  Services  Section, 
Radiation  Safety  Branch.  DS,  Building 
21.  Room  106,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  information  to  how  the 
record  is  inaccurate,  incomplete, 
untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Previous  employer  and  education 
institutions. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0010 

SYSTEM  NAME: 

Research  Resources:  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NCl. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health. 
Executive  Plaza  North,  Room  540.  6130 
Executive  Blvd..  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Individuals  potentially  exposed  to 
biohazardous  microbial  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Microbial  agents  registry. 

authorfty  for  maintenance  of  the 
system: 

42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  serve  as  a  base  for  health  and 
safety'  for  individuals  and  organizations 
involved  in  use  of  potentially  hazardous 
agents.  (2)  To  identify  potential  hazards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee:  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 


the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
magnetic  tape,  and  3380  disks. 

RETRIEVABHJTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Each  sitn 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees 
authorized  to  use  the  records  include 
professional  staff  in  the  Biological 
Carcinogenesis  Branch  who  have  been 
informed  of  the  need  for  maintaining 
confidentiality  of  the  records. 

2.  Physical  Safeguards:  Office  records 
are  kept  in  closed  cabinets  in  offices 
which  are  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
the  file  is  strictly  controlled  by  the 
system  manager  and  his  designee,  and 
records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
the  authorized  users. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13. 
and  part  6,  "ADP  Systems  Security,"  of 
the  HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Cancer  Institute,  Division  of 
Cancer  Etiology,  Coordination,  Research 
Resources.  BCP,  Executive  Plaza  North. 
Room  540,  6130  Executive  Blvd.. 
Bethesda.  MD  20892. 

NOTIFICATtON  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the'requester  is  who  he 
or  she  claims  to  be  and  understands  that 
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the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  noti^cation  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINQ  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individuals  and/or  organizations 
providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-25-0011 
SYSTEM  NAME: 

Clincial  Research:  Blood  Donor 
Records.  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health  Building 
lOA,  Room  5D36,  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

Washington  National  Records  Center, 
4205  Suitland  Road.  Suidand,  MD  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTEM: 

Donors  of  blood  and  blood 
components  to  be  used  in  the  NIH 
Clinical  Center  for  patient  infusions. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Past  donations,  blood  types, 
phenotype.  Laboratory  results  of 
hepatitis  testing,  serologic  reactions  on 
all  blood  samples,  donations  of  blood  or 
blood  components. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

"Preparation  of  Biological  Products" 
of  the  Public  Health  Service  Act  (42 
U.S.C.  263). 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  provide  a  means  for  contacting 
blood  donors  for  patient  care  and 
research.  (2)  To  provide  a  medical 
history  of  all  donors  for  the  transfusion 
records  of  each  blood  unit. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOMM  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  their  staff  in  order  to 
accomplish  the  purposes  for  which  the 
records  are  collected.  The  recipients  are 
required  to  comply  with  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Certain  diseases  infectious  diseases 
may  be  reported  to  state  government  as 
required  by  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a]  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Departinent  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  coimection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

poucies  and  practices  for  storino, 
retrievino,  accessino,  rctainino,  and 
disposino  of  records  in  the  system: 

storage: 

Records  are  stored  in  a  computer  file, 
on  donor  cards,  and  on  microfilm. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  a  unique 
control  number  assigned  to  each 
individual  donor. 

safeguards: 

Access  is  granted  only  to  authorized 
employees  in  the  Department  of 
Transfusion  Medicine  including 
physicians,  nurses,  technologies, 
computer  operators,  and  the 
departments's  administrative  officer. 

1.  Authorized  Users:  Access  is  granted 
only  to  authorized  employees  of  the 
Department  of  Transfusion  Medicine 
including  physicians,  nurses 


technologists,  computer  operators  and 
the  secretary  to  the  Chief. 

2.  Physical  Safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  limited  to  authorized 
users.  Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13,  of 
the  HHS  General  Administration 
Manual,  Supplementary  chapter  PHS  hf: 
45-13,  and  Part  6,  "ADP  System 
Security"  of  the  HHS  Information 
Resource  Management  Manual. 

RETENTION  AND  DISPOSAL: 

Donor  cards  are  retained  for  18 
months  and  then  microfilmed.  Microfilm 
is  retained  indefinitely  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  300O-E-5O. 

Disposal  method  include  burning  or 
shredding  paper  materials  and  erasing 
computer  tapes. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Department  of  Transfusion 
Medicine,  National  Institutes  of  Health. 
Building  10.  Room  5D56,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing,  a  responsible  representative, 
who  may  be  a  physician,  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  system  manager  at  the  address 
specified  above.  Requesters  should 
provide  the  same  information  as  is 
required  under  the  notification 
procedures  above.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought.  You  may  also 
request  a  list  of  accountable  disclosures 
that  have  been  made  of  your  record. 


CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Data  are  collected  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0012 
SYSTEM  NAME: 

Clinical  Research:  Candidate  Normal 
Volunteer  Records.  HHS/NIH/CC. 

SECURrrv  classification: 

None. 

system  locatmn: 

National  Institutes  of  Health,  Building 
10.  Room  1N230. 9000  Rockville  Pike, 
Bethesda.  MD  20892. 

categories  of  individuals  covered  by  THE 

system: 

Normally  healthy  individuals  who 
volunteer  to  participate  in  NIH  studies. 

categories  of  records  in  the  system: 

Program  application,  health 
questionnaire  and  record  of 
participation. 

AUTHORmr  FOR  maintenance  of  the 
system: 

42  U.S.C.  241,  263. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  determine  suitability  for 
participation  in  the  normal  volunteer 
program,  (2)  to  document  remuneration 
of  normal  volunteers,  (3)  to  provide  a 
record  of  participation  to  be  used  (a)  in 
writing  letters  of  recommendation/ 
reference  for  the  volunteer,  and  (b) 
preparing  reports  on  the  normal 
volimteer  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PROGRAM  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  infectious  diseases  may  be 
reported  to  state  government  as  required 
by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  in  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Program  applictions  and  health 
questionnaries  are  stored  in  file  folders. 
Records  of  participation  are  stored  on 
index  cards. 

RETRIEVABILITV: 

Records  are  retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosiu'es  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Access  is  granted 
only  to  the  Normal  Volimteer  Program 
staff  in  the  Office  of  Special  Programs 
and  to  NIH  physicians  who  have 
requested  the  recruitment  of  volunteers 
for  their  clinical  research  projects. 

2.  Physical  Safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
the  files  is  strictiy  controlled  by  the  fdes 
staff.  Records  may  be  removed  fit>m  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 

RETENTION  AND  DISPOSAL: 

Program  applications  and  health 
questionnaires  are  kept  for  36  months  (3 
years]  after  an  individual  leaves  NIH. 
Applications  which  are  eligible  but  not 
accepted  may  be  kept  for  1  year. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health, 
Assistant  Director  for  Special  Program, 
CC,  Building  10,  Room  1C226,  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
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a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  A  parent  or 
guardian  who  requests  notification  of.  or 
access  to,  a  child's  or  incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  family 
member)  to  whom  the  record,  if  any.  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact: 
Assistant  Director  for  Special  Programs, 
Building  10,  Room  lN22e,  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 
and  provide  the  information  described 
under  notification  Procedures  above. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Volunteer,  sponsoring  contractor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0014 

SYSTEM  NAME: 

Clinical  Research:  Student  Records, 
HHS/NIH/CC. 

SECURrrv  classification: 
None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
10.  Room  1C292,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Potential  and  accepted  Medical  Staff 
and  Research  Fellows,  medical  students, 
and  other  students  in  NIH  training 
programs. 

categories  of  records  hi  the  system: 

Application  form,  transcripts, 
references,  evaluations. 
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AUTHOfllTY  POfI  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.Q  241. 

rUNPOSE  OP  THE  SYSTEM: 

[1]  To  identify  candidates  for  Medical 
Staff  and  Research  Fellow,  clinical 
elective,  and  other  training  positions.  (2) 
To  maintain  a  permanent  record  of 
those  individuals  who  have  received 
clinical  research  training  at  the  NIH  for 
historical  and  reference  uses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to  respond 
to  congressional  inquires  for 
constituents  concerning  admission  to  the 
program. 

2.  Information  may  be  used  to  respond 
to  prospective  future  employers  of  these 
individuals  who  wish  to  confirm  their 
presence  at  NIH. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSINO,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  name  and 
year. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
health  care  personnel  of  the  NIH  who 
are  involved  in  the  evaluation  and 
selection  of  training  candidates. 

2.  Physical  Safeguards:  Records  are 
maintained  in  locked  cabinets  with 
access  limited  to  authorized  personnel 
(systems  manager  and  staff). 

3.  Procedural  Safeguards:  Access  to 
the  file  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees, 

RETENTION  AND  DISPOSAU 

Years  at  NIH:  Records  may  be  retired 
to  a  Federal  Records  Center  and 
subsequently  disposed  of  in  accordance 
with  the  NIH  Records  Control  Schedule. 
The  records  control  schedule  may  be 
obtained  by  writing  to  the  system 
manager  at  the  address  below. 


SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health. 
Assistant  Director  for  Special  Programs, 
CC.  Building  10.  Room  1C292,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  system  manager  at  the  above 
address  and  provide  the  information 
described  under  Notification  Procedures 
above.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  system  manager  at  the 
address  specified  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Applicants,  universities  and  teachers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0035 
SYSTEM  NAME: 

International  Activities:  International 
Health  Exchange  Programs  Participants, 
HHS/NIH/nC. 

SECURrrY  CLASSIFICATION: 

None.  , 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Building 
38A.  Room  612.  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  citizens  applying  for  participation 
in  international  health  exchange 
programs  through  NIH. 


CATEGORIES  OP  HKCOItOS  M  THE  SYSTHC 

Applications  and  associated  records 
and  reports,  including  curricula  vitae 
and  letters  of  reference. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  2421. 

PURPOSE  OF  THE  SYSTEM 

To  administer  individual  health 
exchange  programs  and  prepare  for 
scientific  review  and  approvaL 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 

3.  Information  is  furnished  to  pertinent 
staff  of  the  relevant  foreign  ministry  for 
acceptance  purposes. 

4.  Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Government  for  the  purpose  of 
inspections  and  audits,  and,  in 
appropriate  cases,  to  the  Department  of 
Justice  for  investigation  under  civil  and 
criminal  laws. 

5.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  a^ect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  cf  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposino  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders. 

RETRIEV  ABILfTV: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  locked  file  cabinets.  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  1.  At  Federal  Records 
Center.  5.  Destroy  6  years  after  close  out 
(NIH  Manual  1743.  Appendix  I.  Section 
2300-320-7), 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Institutes  of  Health,  Program 
Specialist,  International  Coordination 
and  Liaison,  Branch,  FIC,  Building  38A, 
Room  612,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  vtrritten  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 


information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
applicants  and  individuals  who  supply 
references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
0»-25-0037 

SYSTEM  name: 

Clinical  Research:  Baltimore 
Longitudinal  Study  of  Aging,  HHS/NIH/ 
NL\. 

SECURmr  CLASSincATiON: 
None 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
12,  9000  Rockville  Pike,  Bethesda,  MD 
20892: 

and 

Chief,  Longitudinal  Studies  Branch, 
IRP.  NIA.  Gerontology  Research  Center. 
4940  Eastern  Avenue,  Baltimore.  MD 
21224. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

Voluntary  participants  in  the 
Gerontology  Research  Center  (GRC) 
Longitudinal  Study  of  Aging. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  histories,  psychological  and 
physical  test  results. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  241.  289k-2,  k-4.  Health 
Research  Extension  Act  of  1985  PL  99- 
158. 

PURPOSE  OF  THE  SYSTEM: 

Epidemiological  research  on  the 
human  aging  process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  NiCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 


2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example 
when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORBM, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTESE 

storage: 

Records  are  stored  in  file  folders  and 
on  computer  files,  and  on  microfiche. 

RETRIEVABUJTV: 

Records  are  retrieved  by  ID  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
the  clinical,  research  and  support  staff 
of  the  GRC.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Hard  copy 
files  are  kept  in  locked  file  cabinets. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
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security  codes  known  only  to  authorized 
users. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTIM  MANAQER  AND  AOORESS: 

Chief,  Longitudinal  Studies  Branch, 
IRP  National  Institutes  of  Health 
Gerontology  Research  Center,  GRC  4940 
Eastern  Avenue.  Baltimore,  MD  21224 

NOT1RCATION  PROCEDUME: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requestor  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requestor  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fme. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINQ  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

Individuals,  research  staff,  test 
results. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
09-25-0038 

SYSTEM  NAME: 

Clinical  Research:  Patient  Data.  HHS/ 
NIH/NIDDK. 

secuRiTV  ctASsncuTiON: 

None. 


SYSTEM  I.OCATION: 

National  Institutes  of  Health.  Building 
10,  Room  9N222,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  of  the  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Patient  history,  demographic  data, 
miscellaneous  correspondence  with 
patients. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 
42  U.S.C.  241,  281a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

(1)  Care  and  treatment  of  patients 
with  arthritic,  metabolic  or  digestive 
disease;  (2)  Experimentation  and 
investigation  on  the  etiology,  treatment 
and  prevention  of  arthritic,  metabolic  or 
digestive  disease;  (3)  Administration  of 
these  clinical  and  research  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosiu-e  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constitutents  concerning  admission  to 
the  NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a]  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 


such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINWO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  magnetic  tape. 

RETRIEVABILrTY: 

Records  are  retrieved  by  name. 
SAFEGUARDS: 

Measures  to  prevent  unathorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  NIADDK  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  indentification. 

4.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAQER  AND  ADDRESS: 

National  Institutes  of  Health,  Chief. 
Clinical  Investigations,  NIDDK.  Building 
10.  Room  9N222,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists  write 
to: 


National  Institutes  of  Health, 
Administrative  Officer,  Building  31, 
Room  9A46, 9000  Rockville  Pike, 
Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINQ  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-2&-O040 
SYSTEM  NAME: 

Clinical  Research:  Southwestern 
American  Indian  Patient  Data,  HHS/ 
HIH/NIDDK. 

SECURrrv  classification: 
None. 

system  location: 

Phoenix  Area  Indian  Hospital,  Room 
541  Phoenix.  Arizona  85016. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  IMMVIDUALS  COVERED  BY  THE 

system: 

Patients  of  the  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney 
Diseases  (NIDDK)  being  treated  at  the 
Phoenix  Area  Indian  Hospital. 
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CATSOORieS  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history,  treatment  schedules, 
diagnostic  records. 

authorrrv  for  maintenance  of  the 
system: 

42  U.S.C.  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

(1)  Used  by  clinicians  and  support 
staff  of  the  Phoenix  Clinical  Research 
Section  for  ti^atment  of  NIADDK 
patients,  and  for  research  related  to 
such  treatment.  (2)  Records  are 
forwarded  to  the  Indian  Health  Service 
which  maintains  records  after  patient 
discharge  in  case  follow-up  or  later 
treatment  is  necessary. 

ROUT1NC  USES  OF  RECORDS  MAIMT AINEO  m 
THE  SYSTEM,  NICLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  coimection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POLICIES  AND  PRACTICES  FOR  STORNM, 
RETRieVINa,  ACCESSING,  RETAWMMG,  AND 
DISPOSINQ  OF  RECONOt  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
patient  number. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  and  containers,  with  personnel 
screening  to  prevent  unauthorized 
access.  Chaige-out  records  are 
maintained  on  records  charged  out  from 
the  files. 

RETENTION  AND  DISPOSAU 

Records  are  retained  and  destroyed 
according  to  the  same  standards  that 
apply  to  other  medical  records  of  the 
Indian  Health  Service. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Phoenix  Clinical  Research 
Section,  Phoenix  Area  Indian  Hospital. 
Room  541,  4212  North  16th  Street, 
Phoenix,  Arizona  85016. 

NOTIFICATION  PROOEOURC: 

To  determine  if  a  record  exists  write 
to:  National  Institutes  of  Health, 
Adminisfrative  Officer,  NIDDK,  Building 
31.  Room  9A46.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  imder  the  Act,  subjert 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access,  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
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COMTCSTINO  m  cono  wwcaouwes: 

Contact  the  official  under  notincation 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

nccoRD  SOURCE  cateoohies: 

Clinicians  of  the  Phoenix  Clinical 
Research  Section. 

systems  exempted  from  certain 

PROVISIONS  OF  the  ACT: 

None. 
09-25-0042 

SYSTEM  name: 

Clinical  Research:  National  Institute 
of  Dental  Research  Patient  Records, 
HHS/NIH/NIDR. 

secuRrrv  classification. 

None. 

system  location: 

National  Institutes  of  Health,  Building 
10.  Room  6S237,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Patients  and  other  participants  in 
current  and  past  research  projects  of  the 
National  Institute  of  Dental  Research 
(NIDR). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  dental  histories,  dental 
pathologies  and  therapies. 

authority  for  maintenancs  of  the 
system: 

42  U.S.C.  241,  285h. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  record  the  diagnosis  and 
treatment  of  patients  with  diseases  of 
the  mouth,  tongue,  teeth  and 
surrounding  tissues;  (2)  To  record  the 
normal  condition  of  the  mouth,  tongue, 
teeth  and  surrounding  tissues  of 
individuals  referred  to  the  dental  clinic; 
(3)  To  provide  clinical  data  for  research 
into  the  etiology,  treatment  and 
prevention  of  oral  diseases;  (4)  For 
review  and  planning  of  the  NIDR 
clinical  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 


accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

polwies  and  practkcs  for  storino, 
retrievino,  accessino,  retaimno,  and 
disposing  of  records  in  the  system: 

storage: 
Records  are  stored  in  file  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name  and 
hospital  ID  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
dentists,  physicians,  dental  hygienists, 
dental  assistants  and  other  health  care 
persormel  involved  in  the  care  and 
treatment  of  patients  in  the  NIDR  dental 
clinic,  and  to  referring  professionals. 
Other  one-time  and  special  access  by 
other  employees  is  granted  on  a  need-to- 
know  basis  as  specifically  authorized  by 
the  system  manager. 


2.  Physical  Safeguards:  Records  are 
stored  in  a  cabinet  which  is  locked  at  all 
times  when  not  in  use. 

3.  Procedural  Safeguards:  Access  is 
controlled  by  clerical  staff  of  the  Dental 
Clinic  during  clinic  hours,  and  by  the 
Officer  of  the  Day  when  the  clinic  is 
closed. 

retention  and  disposal: 

Records  are  retamed  and  disposed  of 
imder  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  6-361),  Manual  Chapter  1743, 
item  300O-G-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research.  Records  will  be 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health,  Chief, 
Clinical  Investigations  and  Patient  Care 
Branch,  NIDR,  Building  10,  Room 
eS237A,  9000  Rockville  Pike,  Bethesda, 
MD  20829. 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator, 
Westwood  Building,  Room  535.  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understcmds  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  uiider  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 


identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individual,  parents  or  guardians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0044 
SYSTEM  NAME: 

Clinical  Research:  Sensory  Testing 
Research  Program,  HHS/NIH/NIDR. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
10,  Room  6S-247,  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Infants,  children  and  adults 
participating  in  the  Sensory  Testing 
Research  Program  of  the  National 
Institute  of  Dental  Research  (NIDR). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Test  results,  extracts  from  medical 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  288a. 
PURPOSE  OF  THE  SYSTEM: 

(1)  To  record  the  medical/dental 
histories  of  individuals  participating  in 
the  Sensory  Testing  Research  Program; 
(2)  To  record  the  results  of 
cherr.osensory  tests  of  individuals 
participating  in  the  Sensory  Testing 
Research  Program;  (3)  For  research  on 
Sfiiiitivity  to  oral  nasal  stimulation;  (4) 
For  review  and  planning  of  the  Clinical 
Investigations  and  Patient  Care  Branch 
program. 

ROL-TfNE  USES  OF  RECORDS  MAtNTAHlEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees,  referring  health 
professionals  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 


2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  Utigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacify  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  w^ere 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  data 
books  and  in  a  mini-computer 
maintained  by  the  NIDR  Scientific 
Systems  Section. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  name,  date 
of  observation  and  age  of  subject. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Clinical  Investigations  Section  staff,  to 
scientist  colleagues  by  invitation  of  the 
principal  investigator  and  to  referring 
professionals.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  rooms  which  are  locked  at  all 
times  when  not  in  use.  Computer 


terminals  are  in  secured  areas.  Access 
to  computer  file  is  controlled  by 
software  protection  codes  associated 
with  each  site. 

3.  Procedural  Safeguards:  Access  is 
controlled  by  Clinical  Investigation 
Section  staff. 

These  safeguards  are  in  compliance 
with  the  standards  of  chapter  45-13, 
"Safegtiarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHSJif:  45-13. 
and  part  '^.  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authorify  of  the  NIH  Records 
Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-381). 
item  3000-G-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

Research  Psychologist,  Clinical 
Investigations,  NIDR,  Building  10,  Room 
1A05,  9000  Rockville  Pike.  Bethesda.  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  If  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator, 
Westwood  Building.  Room  535.  5333 
Westbard  Avenue.  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  tmder  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 
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Recom  ACCESS  mocedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINO  RECOIIO  mOCEOURE: 

Contact  the  official  imder  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

Subject  individual,  cooperating 
clinician  or  health  agency,  family 
members. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0053 
SYSTEM  NAME: 

Clinical  Research:  Vision  Studies. 
HHS/NIH/NEI. 

SECURrrY  CLASSincATiON: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Building 
10.  Room  10N202.  CC.  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
fix)m  this  system  may  be  stored. 

cateoories  of  individuals  covered  by  the 
system: 

Patients  and  subjects  in  the  National 
Eye  Institute  research  studies. 

CATEQOmES  OP  RECORDS  IN  THE  SYSTEM: 

Medical  history  as  relevant  to  vision 
research. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241,  2891,  289k. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  gather  photographic  evidence  of 
various  stages  or  progressions  of  certain 
visual  disorders;  (2)  To  record  certain 
diagnostic  test  results  (such  as  color 
vision  testing]  in  the  compilation  of 
empirical  data  to  support  reseeirch 
evaluations. 

ROUTINE  USES  OF  RECORDS  MAmTAINEO  IN 
THE  SYSTEM,  INCLUOtNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 


Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  admission  to  the 
NTH  Clinical  Center. 

3.  Certain  infectious  diseases  may  be 
reported  to  State  Government  as 
required  by  law. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatable  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  cabinets. 

RETRIEVABILmr: 

Records  are  retrieved  by  name  and 
cross  referenced  by  anatomical  entity. 

SAFEGUARDS: 

Employees  who  maintain  records  in 
this  system  are  instrucml  to  grant 
regular  access  only  to  HHS  scientists 
conducting  research  and  physicians 
treating  the  patient  whose  records  are 
involved.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  system  manager.  File 
cabinets  are  in  locked  rooms  and  access 
to  files  is  strictly  controlled.  Specifically, 
records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
authorized  employees. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 


RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health,  Clinical 
Director.  NEI,  Building  10,  Room  lON- 
202.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTincATiON  procedures: 

To  determine  if  a  record  exists, 
contact:  Executive  Officer,  NEI,  Building 
31,  Room  6A05,  NIH,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  a  false  pretense  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 

RECORD  SOURCE  CATEGORIES: 

Medical  examinations  conducted  by 
and  under  the  direction  of  the  research 
investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

09-2S-0054 

SYSTEM  name: 

Administration:  Property  Accounting, 
HHS/NIH/ORS. 


SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
31,  Room  2E47.  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  National 
Institutes  of  Health,  Computer  Center. 
Building  12,  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  National 
Institutes  of  Health,  Building  31,  Room 
B1C06,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  and  National  Institute  of 
Environmental  Health  Sciences,  Office 
of  Facilities  Engineering.  102-01.  NIEHS, 
P.O.  Box  12233,  Research  Triangle  Park, 
N.C.,  27709. 

categories  of  moiviDUALS  covered  by  t»« 
system: 

Employees  of  the  National  Institutes 
of  Health  who  are  issued  tools  or  card 
keys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Property  management. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  6  U.S.C.  5901;  5  U.S.C 
7903;  40  U.S.C.  318a;  42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

Used  for  tool  and  card  keys  issuance 
and  control. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particulcu'  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (bj  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 


Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders,  and 
on  magnetic  media. 

retrievabiutv: 

Records  are  retrieved  by  name. 

safeguards: 

Textual  records  are  stored  in  offices 
which  are  locked  when  not  in  use. 
Computer  files  are  password  protected. 

retention  and  disposal: 

Records  are  kept  until  two  years  after 
an  item  is  released  by  an  individual. 

SYSTEM  MANAGER  AND  ADDRESS: 

For  tools:  National  Institutes  of 
Health,  Administrative  Officer,  DBS, 
Building  31,  Room  2E47,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

For  card  keys:  National  Institutes  of 
Health,  Chief,  Crime  Prevention  Section, 
Security  Branch,  DS,  ORS,  Building  31, 
Room  B3B16,  9000  Rockville  Pike, 
Bethesda.  MD  20205. 

National  Institute  of  Environmental 
Health  Sciences.  Chief.  Office  of 
Facihties  Engineering,  102-01,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709. 

notification  procedure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

record  access  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 


CONTESTING  RECORD  PROCCOURC 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 
Data  is  obtained  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0057 

SYSTEM  NAME 

Clinical  Research:  Buridtt's 
Lymphoma  Registry.  HHS/NIH/NCI. 

SECURTTY  CLASSIFICATKNT 

None. 

SYSTEM  LOCATIONS: 

Environmental  Epidemiological,  DCE, 
NCL  Executive  Plaza  North,  Room  434, 
6130  Executive  Blvd..  Bethesda.  MD 
20205,  and  Frederick  Cancer  Research 
Facility,  Room  434.  Frederick.  MD  21701. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDfVIDUALS  COVERED  BV  THE 
SYSTEM: 

Patients  with  Burkitt's  Lymphoma  in 
the  registry  of  the  National  Cancer 
Institute. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  abstracts,  pathology  reports, 
and  other  laboratory  correspondence 
with  attending  physicians. 

AUTHOHrrV  for  maintenance  of  THE 
SYSTEM: 

42  U.S.C.  241.  281.  282. 

PURPOSE  of  THE  system: 

Epidemiologic  research  on  Burkitt's 
Lymphoma. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM,  NtCUIOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
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from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Deptirtment.  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  a^ect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOU  STORINO, 
RETRIEVINO,  ACCESSING,  RETAININQ.  AND 
DiSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOe 

Records  are  stored  in  file  folders. 

RETRIEVABttJTV: 

Records  are  retrieved  by  name. 

SAFEQUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  whose 
duties  require  the  use  of  such 
information.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 


2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

American  Burkitt's  Lymphoma 
Registry,  Division  of  Cancer  Etiology, 
NCI,  Executive  Plaza  North,  Suite  434, 
6130  Executive  Blvd..  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  imder  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
indentify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 

RECORD  SOURCE  CATEGORIES: 

Hospitals,  physicians. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 

OF  THE  ACT. 

i 

None. 


09-25-0060 

SYSTEM  name: 

Clinical  Research:  Division  of  Cancer 
Treatment  Clinical  Investigations,  HHS/ 
NIH/NCI. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
10,  Room  13C103,  9000  Rockville  Pike. 
Bethesda,  MD  20892.  and  Frederick 
Cancer  Research  Center,  Building  426, 
Frederick,  MD  21701,  and  National 
Cancer  Institute.  Navy  Hospital. 
Building  8,  Room  3146,  Bethesda,  MD 
21814. 

categories  of  individuals  covered  by  the 
system: 

All  patients  who  have  been 
hospitalized  in  the  National  Cancer 
Institute. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241.  281,  282. 

PURPOSE  OF  THE  SYSTEM: 

(1)  Patient  care  and  treatment.  (2) 
Clinical  and  epidemiological  research. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN 
THE  SYSTEM  INCUNHNG  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
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directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition,  and  alleged  to  have  arisen 
because  of  activities  of  the  PubUc 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes, 
on  index  cards,  and  manual  paper 
records. 

RETRIEVABILrrV: 

Records  are  retrieved  by  patient  name 
or  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 


RETENTION  AND  DiSPOSAU 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Head.  Biostatistics  and  Data 
Management  Section,  National  Institutes 
of  Health,  Building  10,  Room  13C103. 
9000  Rockville  Pike,  Bethesda,  MD 
20892,  and  Chief,  Clinical  Research 
Branch,  Biological  Response  Modifiers 
Program,  Frederick  Cancer  Research 
Center,  335  Park  Avenue,  Building  567, 
Room  129,  Frederick,  MD  21701,  and 
Navy  Hospital,  Deputy  Branch  Chief, 
NCI — Naval  Medical  Oncology  Branch. 
Building  8.  Room  5101,  Bethesda,  MD 
20814. 

NOTIFICATION  PROCEDURE: 

Write  to  system  manager  for  the 
appropriate  location  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 


RECORD  SOURCE  CATEGORIES: 

Hospital  medical  records,  referring 
physician,  referring  hospitals,  clinical 
laboratories,  patient  contact,  and 
Central  Tumor  Registries. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0069 

SYSTEM  NAME: 

NIH  Clinical  Center  Admissions  of  the 
National  Cancer  Institute,  HHS/NIH/ 
NQ. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Chief, 
Genetics  Section,  DCE,  Executive  Plaza 
North.  Room  400,  6130  Executive  Blvd., 
Bethesda,  MD  20205,  and  National 
Institutes  of  Health,  Division  of 
Computer  Research  and  Technology. 
Building  12A.  9000  Rockville  Pike, 
Bethesda,  MD  20205. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  wionnDUALS  covered  by  the 
system: 

Current  and  former  cancer  patients 
admitted  to  the  NIH  Chnical  Center  or 
the  National  Cancer  Institute  (NCI). 

categories  of  records  in  the  system: 

Medical  histories,  reports  and 
correspondence. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

42  U.S.C.  241,  281,  282, 

PURPOSE  OF  THE  SYSTEM: 

National  Cancer  Institute  physicians 
and  supporting  staff  are  involved  in 
research  on  the  cause  and  diagnosis  of 
disease  and  the  treatment  of  patients, 
requiring  the  maintenance  of  working 
files  to  chart  progress,  responses  to 
treatment,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
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an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shaU  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  ofHcial  capacity;  (b]  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Departaient  or  any  of  its  components;  or 
(c)  and  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Depcirtment  has  agreed  to 
represent  such  employee;  for  example, 
in  defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
ptupose  for  which  the  records  were 
collected. 

pouaes  and  practices  por  storinq, 
retrievma,  accessino,  retaiwno,  and 
oisposinq  of  records  in  tme  system: 

storaqe: 

Records  are  stored  in  file  folders  and 
on  computer  Hies. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
identification  number. 

safequards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  s'aff 
of  the  National  Cancer  Institute  and  the 
Clinical  Center  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 


specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  Rles  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  Hies 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employees.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  300O-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health, 
Epidemiology  &  Biostatistics,  Clinical 
Epidemiology  Branch,  Division  of 
Cancer  Etiology,  NCL  Chief,  Clinical 
Genetics  Section.  Executive  Plaza  North, 
Suite  400.  6130  Executive  Blvd., 
Bethesda,  MD  20205,  and  Chief,  Family 
Studies  Section,  Environmental 
Epidemiology  Branch,  Executive  Plaza 
North.  Suite  439,  6130  Executive  Blvd.. 
Bethesda.  MD  20205. 

notification  PROCEDURE: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  Parent  or  guarditin  who  requests 
notification  of.  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 


RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 

RECORD  SOURCE  CATCQORIES: 

Patients'  personal  physicians.  NIH 
staff  treating  the  patients  or  performing 
tests,  and  patients  themselves. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT: 

None. 
09-25-0074 
SYSTEM  name: 

Clinical  Research:  Division  of  Cancer 
Biology  and  Diagnosis  Patient  Trials, 
HHS/NIH/NCI. 

SECURrrv  classification: 

None. 

system  location: 

National  Institutes  of  Health.  DCBD, 
NCI.  Executive  Plaza  North.  Room  330C, 
Bethesda,  MD  20892,  and  at  hospitals 
and  clinics,  educational  and  research 
institutions.  Federal,  State  or  local 
government  agencies,  and  private 
facilities. 

categories  of  inoiviouals  covered  by  the 
system: 

Cancer  patients,  individuals 
undergoing  biopsies,  and  normal 
controls  in  clinical  studies  of  the 
Division  of  Cancer  Biology  and 
Diagnosis  (DCBD). 

categories  of  records  in  the  system: 

Medical  &  treatment  history. 

AUTHORrrr  for  maintenance  of  the 
system: 

42  U.S.C.  241,  281,  282. 

PURPOSE  OF  THE  SYSTEM: 

This  system  is  used  to  support 
research:  (1)  To  compare  cancer 
diagnostic  tests,  (2)  to  develop  statistical 
methodology,  (3)  to  trace  the  natural 
history  of  the  cancer  tmder  study,  and 
(4)  to  develop,  evaluate  and  verify 
biological  markers  for  early  cancer 
detection  and  for  monitoring.treatment 
success. 

ROUTINE  USES  OF  RECORDS  HAINTAINEO  IN 
THE  SYSTEM,  BKUIOINO  CATCOOmES  OP 
USERS  AND  THS  PURPOSES  OF  SUCH  uses: 


1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 


researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
confractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

poucies  and  practices  for  storing, 
retrieving,  accessino,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  files  and  on 
computer  tapes  and  discs. 

RETRIEVABIUTY: 

Records  are  retrieved  by  coded 
identification  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procediu'al  safeguards  such 
as  the  following: 


1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  and  its 
contractors  whose  duties  require  the  use 
of  such  information.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  stricdy  confroUed  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13. 
and  part  6.  "ADP  Systems  Security."  of 
the  HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule. 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Computer  Systems  Analyst,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  344,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 


RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  die  record  contents  being  sought. 


CONTESTING 

Contact  the  official  tmder  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Hospitals. 

SYSTBIS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-2S-0077 

SYSTEM  NAME: 

Clinical  Research;  Biological 
Carcinogenesis  Branch  Human 
Specimen  Program,  HHS/NTH/NCI. 

SECURrrv  classipicatiom: 

None. 

system  location: 

National  Institutes  of  Health, 
Executive  Plaza  North,  Rm.  540,  6130 
Executive  Blvd.,  Bethesda.  MD  20892. 
and  at  private  organizations  imder 
contract  Write  to  the  system  manager 
for  a  list  of  current  locations. 

categories  of  INIMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Cancer  and  other  patients,  and  normal 
donors  of  biopsy  and  tmnor  specimens, 
who  are  seen  at  cKnically-oriented 
organizations  under  contract  to  the 
National  Cancer  Institute.  Both  adults 
and  children  are  covered. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history  and  diagnostic 
information  about  the  donor, 
information  on  the  type  of  specimen, 
location  of  repository  (if  specimen  is 
stored  before  use],  and  distribution 
record. 

authorfty  for  maintenance  of  the 
system: 

42  U.S.C  241.  281.  282:  "Research  and 
Investigation,"  "National  Cancer 
Institute,"  and  "Cancer  Research  and 
Other  Activities." 

PURPOSE  OF  THE  SYSTEM: 

(1)  For  cancer  research,  using  by- 
products of  cancer  treatment  such  as 
biopsy  and  tumor  specimens  that  would 
normally  be  discarded,  to  allow 
interpretation  of  experimental  results; 
(2)  To  project  future  research  needs;  (3) 
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To  monitor  and  evaluate  the  NCI 
distribution  system. 

ROUTINE  USES  OF  RECORDS  MAiNTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

1.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
storage  and  preservation  of  specimens. 
Records  necessary  for  identification, 
retrieval  and  research  use  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  ia 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

policies  and  practices  for  storing, 
retrieving.  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

File  folders,  magnetic  tape,  discs. 

retriev  ability: 

Retrieved  by  name  of  donor  and 
cross-referenced  by  identifying  number, 
procurement  source,  and  various 
epidemiological  characteristics. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 


is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records, 
computers  and  computer  terminals  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users. 

4.  Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Coordinator,  Research  Resources, 
Biological  Carcinogenesis  Branch, 
Division  of  Cancer  Etiology,  NCI, 
National  Institutes  of  Health,  Executive 
Plaza  North.  Room  540,  6130  Executive 
Blvd.,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  imder  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 


family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Specimen  Report  Form  filled  out  by 
the  organization  providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-2S-007S 

SYSTEM  name: 

Administration:  Consultant  File. 
HHS/NIH/NHLBI. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health. 
Westwood  Building,  5333  Westbard 
Avenue,  Bethesda,  MD  20892. 

categories  of  individuals  covered  by  the 
system: 

List  of  consultants  available  for  use  in 
evaluation  of  National  Heart,  Lung,  and 
Blood  Institute  special  grants  and 
contracts. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  resumes. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

42  U.S.C.  241(d),  281. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  identify  and  select  experts  and 
consultants  for  program  reviews  and 
evaluations.  (2)  For  use  in  evaluation  of 
NHLBI  special  grants  and  contracts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  disc  and  file  folders. 

RETRIEV  ABiLrrv: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Data  on  computer  files  is  accessed  by 
keyword  known  only  to  authorized 
users.  Rooms  where  records  are  stored 
are  locked  when  not  in  use.  During 
regular  business  hours  rooms  are 
unlocked  but  are  controlled  by  on-site 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  until  the  individual 
is  no  longer  available  for  consultation. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Heart,  Lung,  and  Blood 
Institute,  Computer  Specialist  Division 
of  Extramural  Affairs,  Westwood 
Building,  Room  5A15.  5333  Westbard 
Avenue,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  National  Institutes  of  Health, 
Privacy  Act  Coordinator,  NHLBL 
Building  31,  Room  5A08,  9000  Rockville 
Pike.  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  also  pretenses  is  a 
criminal  offense  imder  the  Act,  subject 
to  a  five  thousand  dollar  fine. 


RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 

RECORD  SOURCE  CATEOORtCS: 

Subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0087 
SYSTEM  NAME: 

Administration:  Employee  and 
Consultants.  HHS/NIH/NL\ID. 

SECURITY  CLASSinCATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Building 
31,  Room  7A32,  9000  Rockville  Pike, 
Bediesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  tbe 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  key  professional 
employees  of  the  Institute  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Press  releases,  curriculum  vitae, 
nominations  for  awards  and 
photographs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241(d)  289a. 

PURPOSE  OF  THE  SYSTEM: 

For  background  records  to  provide 
public  announcements  on  National 
Institute  of  Allergy  and  Infectious 
Diseases  (NIAID)  Council  members, 
advisors  and  guest  lecturers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


RETRIEVINO,  ACCCSSINO,  RETAINMa, 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders. 

RrrmEVABHJTY: 

Retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  whose  duties  require  the  use  of 
such  information.  Audiorized  users  are 
located  in  the  Office  of  the  Director, 
NIAID.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  file  folders  which 
are  kept  in  locked  cabinets.  TTie  room  is 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  until  no  longer 
needed  for  reference. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Office  of  Communications. 
National  Institutes  of  Health,  Building 
31.  Room  7A32,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to: 

National  Institutes  of  Health,  Privacy 
Act  Coordinator.  NIAID,  Westwood 
Building,  Room  704.  5333  Westbard 
Avenue,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notification  ^ 

procedures.  Requesters  should  also 
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reasonably  specify  the  record  contents 
being  sought. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  System  Manager  at  the 
f>ddress  above,  and  reasonably  identify 
the  record  and  specify  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction,  with  supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  newspaper  clippings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 
09-25-0091 

SYSTEM  name: 

Administration:  General  Files  on 
Employees,  Donors  and  Correspondents, 
HHS/NIH/NEI. 

SECURITY  classification: 

None. 

system  location: 

National  Institutes  of  Health,  Building 
31.  Room  6A03,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Donors  of  gifts,  employees, 
correspondents  of  the  National  Eye 
Institute  (NEI). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Budget,  administrative  services, 
correspondence. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  2891. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  identify  certain  donors  of 
unconditional  ^ts  to  the  National  Eye 
Institute;  (2]  To  record  certain 
delegations  and  permit  holders;  (3)  To 
maintain  a  mailing  list  of  persons  in  the 
vision  research  conunimity;  (4)  To 
provide  service  or  information  to 
specific  requesters;  (5)  To  communicate 
with  collaborating  investigators  in 
vision  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  ^sclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 
storage: 

Records  are  stored  in  Hie  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name  and 
subject  area. 

safeguards: 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
regular  access  only  to  staff  with 
designated  responsibilities  directly 
related  to  the  purpose  for  which  the 
records  are  kept.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager.  Records  are  kept  in  locked 
offices. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  1.  Disposal  methods 
include  burning  or  shredding  paper 
materials. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Eye  Institute,  Executive 
Officer,  Building  31,  Room  6A05,  9000 
Rockville  Pike.  Betiiesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to: 

National  Eye  Institute,  Records 
Management  Officer,  Building  31,  Room 
6A17, 9000  Rockville  Pike,  Bethesda.  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
Individual  under  false  pretenses  Is  a 


criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justffication. 

RECORD  SOURCE  CATEGORIES: 

Individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0099 

SYSTEM  name: 

Clinical  Research:  Patient  Medical 
Records,  HHS/NIH/CC. 

security  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Patient 
Medical  Records.  Building  10,  Room 
1N208.  9000  Rockville  Pike.  Bethesda, 
MD  20892;  and  National  Institutes  of 
Health,  Patient  Nutiition  Records. 
Building  10,  Room  B1S229,  9000 
Rockville  Pike.  Betiiesda,  MD  20892. 

and  at  private  organizations  under 
contract.  Write  to  the  system  manager 
for  a  list  of  current  locations. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Registered  Clinical  Center  patients.  ' 
Some  individuals  not  registered  as 
patients  but  seen  in  Clinical  Center  for 
diagnostic  tests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  treatment  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

42  U.S.C.  241,  248:  "Research  and 
Investigation,"  and  "Hospitals,  Medical 
Examinations,  and  Medical  Care." 

PURPOSE  Of  THE  SYSTEM: 

(1)  To  provide  a  continuous  history  of 
the  treatment  afforded  individual 
patients  in  the  Clinical  Center  (2)  To 
provide  a  data  base  for  the  clinical 
research  conducted  within  the  hospital. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  their  admission 
to  NIH  Clinical  Center. 

2.  Social  Work  Department  may  give 
pertinent  information  to  community 
agencies  to  assist  patients  or  their 
families. 

3.  Referring  physicians  receive 
medical  information  for  continuing 
patient  care  after  discharge. 

4.  Information  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  disclosed  to  appropriate 
medical  or  medical  research 
organizations  or  consultants  in 
connection  with  treatment  of  patients  or 
in  order  to  accomplish  the  research 
purpose  of  this  system.  For  example, 
tissue  specimens  may  be  sent  to  the 
Armed  Forces  Institute  of  Pathology;  X- 
rays  may  be  sent  for  the  opinion  of  a 
radiologist  with  extensive  experience  in 
a  particular  kind  of  diagnostic  radiology. 
The  recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

5.  Records  may  be  disclosed  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensure  that 
the  quality  of  Clinical  Center  medical 
record-keeping  meets  established 
standards. 

6.  Certain  Infectious  diseases  are 
reported  to  State  Government  as 
required  by  law. 

7.  Medical  information  may  be 
disclosed  to  tumor  registries  for 
maintenance  of  health  statistics. 

8.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
transcribing,  updating,  copying,  or 
otherwise  refining  records  in  this 
svstem.  Relevant  records  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

9.  In  the  event  of  litigation  where  the 
defendant  is  [a]  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Depfutment  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Depeutment  determines 
that  the  claim,  if  successful,  is  likely  to 
direcUy  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  In  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 


Health  Service  In  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and/ 
or  on  microfiche,  and  on  computer  tapes. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  unit  number 
and  patient  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians  and  dentists  and  other  health 
care  professionals  officially 
participating  in  patient  care,  to 
contractors,  or  to  NIH  researchers 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  All  record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictiy  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  persoimel  following  receipt  of 
a  request  signed  by  an  authorized  user. 
Access  to  computerized  records  is 
controlled  by  die  use  of  security  codes 
known  only  to  the  authorized  user. 
Codes  are  user-  and  function-specific. 

Contractor  compliance  is  assured 
through  Inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

These  safeguards  were  developed  in 
accordance  with  chapter  45-13, 
Safeguarding  Records  Contained  in 
Systems  of  Records,  of  the  HHS  General 
Administration  Manual,  corresponding 
chapter  PHS  hf:  45-13,  and  part  B,  ADP 
Systems  Security,  of  the  HHS  ADP 
Systems  Manual. 


RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
Item  3000-E-22.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Medical  Record  Department, 
National  Institutes  of  Health,  Building 
10,  Room  1N208,  9000  Rockville  Pike. 
Bethesda,  Md.  20892. 

NOTIFICATION  PROCEDURE! 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identity,  such  as  a 
driver's  license.  If  no  identification 
papers  are  available,  the  requester  must 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

An  Individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  wUI  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  The 
representative  may  be  a  physician,  or 
other  health  professional,  or  other 
responsible  individual.  Hie  subject 
individual  will  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  an  adverse  effect  on 
him  or  her.  In  that  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative. 

The  individual  will  be  informed  in 
writing  if  the  record  is  sent  to  the 
representative. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to  a  child's/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent  The  parent  or  guardian  must 
verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
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COffTESTINQ  RECORD  PROCCDURC: 

Contact  the  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inacciu-ate,  incomplete,  untimely  or 
irrelevant. 

RECOm  SOURCE  CATEOORIES: 

Referring  physicians,  other  medical 
facihties  (with  patient's  consent), 
patients,  relatives  of  patients. 

SYSTEHS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0112 
SVSTEM  NAME: 

Grants:  Research,  Research  Training. 
Fellowship  and  Construction 
Applications  and  Related  Awards. 
HHS/NIH/OD. 

SECURITY  CtASSIFICATION: 

None. 

SYSTEM  location: 
See  Appendix  I. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Grant  applicants  and  Principal 
Investigators;  Program  Directors; 
Institutional  and  Individual  Fellows; 
Research  Career  Awardees. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Grant  applications  and  review  history, 
awards,  financial  records,  progress 
reports  and  related  correspondence. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

"Research  and  Investigation," 
"National  Library  of  Medicine," 
"National  Cancer  Institute,"  "National 
Heart,  Lung  and  Blood  Institute," 
"National  Institute  of  Dental  Research." 
"National  Institute  of  Arthritis, 
Diabetes,  and  Digestive  and  Kidney 
Diseases,"  "National  Institute  of 
Neurological  and  Communicative 
Diseases  and  Stroke,  and  Other 
Institutes,"  National  Institute  of  Child 
Health  and  Human  Development," 
"National  Institute  of  General  Medical 
Sciences,"  "National  Eye  Institute,"  and 
"National  Institute  on  Aging,"  of  the 
Public  Health  Service  Act  (42  U.S.C.  241, 
276,  281.  287.  288,  289  (a),  (d).  (e),  (i). 
289(k-2)). 

PURPOSE  OF  THE  SYSTEM: 

1.  Information  provided  is  used  by 
NIH  staff  for  review,  award,  and 
administration  of  grant  programs. 


2.  Information  is  also  used  to  maintain 
communication  with  former  fellows  who 
have  incurred  an  obligation  through  the 
National  Research  Service  Award 
Program. 

3.  Staff  may  also  use  curriculum  vitae 
to  identify  candidates  who  may  serve  as 
ad  hoc  consultants  or  committee  and 
council  members  in  the  grant  peer 
review  process. 

4.  As  a  part  of  the  cost  analysis  of  a 
proposed  grant  a  budget  review  is 
conducted  of  the  percentage  of  time  and 
effort  listed  under  personnel  category, 
equipment  and  supply  categories,  and 
other  items  listed  imder  "other" 
category. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

1.  Of  assignments  of  research 
investigators  and  project  monitors  to 
speciHc  research  projects  to  the 
National  Technical  Information  Service 
(NTIS),  Department  of  Commerce,  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc.; 

2.  To  the  cognizant  audit  agency  for 
auditing; 

3.  In  the  event  of  litigation  where  the 
defendent  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b]  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected; 

4.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual; 

5.  To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations, 
45  CFR  56.2,  for  opinions  as  a  part  of  the 
application  review  and  award 
administration  processes; 

6.  To  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter. 


7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained:  (B)  has  determined  that  the 
research  purpose  (1)  caimot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit    . 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

8.  To  a  private  firm  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  a  system. 
Relevant  records  will  be  disclosed  to 
such  a  contractor.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records; 

9.  To  the  grantee  institution  in 
connection  with  performance  or 
administration  under  the  terms  and 
conditions  of  the  award,  or  in 
connection  with  problems  that  might 
arise  in  performance  or  administration  if 
an  award  is  made  on  a  grant  proposal. 

10.  To  the  profit  institution's  president 
or  official  responsible  for  signing  the 
grant  application  in  connection  with  the 
review  or  award  of  a  grant  appHcation 
and  in  connection  with  the 
administration  and  performance  of  a 
grant  under  the  terms  and  conditions  of 
the  awards. 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 


from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3J). 

The  Department  may  disclose  to 
consumer  reporting  agencies 
information  on  individuals  who  have 
failed  to  meet  payback  obligations 
incurred  under  awards  made  under 
authority  of  the  National  Research 
Service  Awards  Program  (41  U.S.C. 
2891-1).  Information  disclosed  includes 
data  identifying  the  individual,  the 
amount  status  and  history  of  the 
obligation,  and  that  the  obligation  arose 
from  an  award  made  under  the  National 
Research  Service  Awards  Program. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSINO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders,  on  computer 
tapes  and  discs,  cards  and  in  notebooks. 

RETRIEVABILnY: 

Retrieved  by  name  and  grant  nimiber. 

SAFEOUAROS: 

A  variety  of  physical  and  procedural 
safeguards  are  implemented,  as 
appropriate,  at  the  various  locations  of 
this  system: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  These  officials  include 
review  groups,  grants  management  staff, 
other  extramural  program  staff,  health 
scientist  administrators,  data  processing 
and  analysis  staff  and  management 
officials  with  oversight  responsibilities 
for  extramural  programs.  Other  one-time 
and  special  access  is  granted  on  an 
individual  basis  as  specifically 
authorized  by  the  system  manager. 
Authorization  for  access  to 
computerized  files  is  controlled  by  the 
system  manager  or  designated  official 
and  is  granted  on  a  need-to-know  basis. 
Lists  of  authorized  users  are  maintained. 

2.  Physical  Safeguards:  Secured 
facilities,  locked  rooms,  locked  cabinets, 
personnel  screening;  records  stored  in 
order  of  grant  numbers  which  are 
randomly  assigned. 

3.  Procedural  Safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  files  staff  or  other  designated 
officials;  charge-out  cards  identifying 
users  are  required  for  each  file  used; 
inactive  records  are  transferred  to 
controlled  storage  in  Federal  Records 
Center  in  a  timely  fashion;  retrieval  of 
records  from  inactive  storage  is 
controlled  by  the  system  manager  or 
designated  official  and  by  the  NIH 


Records  Management  Officer;  computer 
files  are  password  protected  and  access 
is  actively  monitored  by  the  Computer 
Center  to  prevent  abuse.  Employees  are 
given  specialized  training  in  the 
requirement  of  the  Privacy  Act  as 
applied  to  the  grants  program. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  For  the  appropriate 
Retention  period  and  disposal  method; 
refer  to  NIH  Manual  Chapter  1743: 
National  Research  Service  Awards — 
chapter  400Q-B-4,  Construction 
Awards— chapter  4600  D-1,  Funded 
Grants — Chapter  4000  B-1,  Unfunded 
Grants— Chapter  4000  C-1. 

SYSTEM  MANAGER  AND  ADDRESS: 

See  Appendix  IL 

NOTIFICATION  PROCEDURE: 

Write  to  official  at  the  address 
specified  in  Appendix  II  to  determine  if 
a  record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  imder 
false  pretenses  is  a  criminal  offense 
imder  the  Act  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  in  Appendix  IV  to  obtain 
access  to  a  record,  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

Individuals  may  also  request  lists  of 
accountable  disclosures  that  have  been 
made  of  their  record(8). 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  in  Appendix  II,  and  reasonably 
identify  the  record  and  specify  the 
information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 


RECORD  SOUnCS  CATEOORIES: 

Information  submitted  by  applicant 
supplemented  by  outside  reviewers  and 

internal  staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  I:  Syslsm  Location 

National  Cancer  Institute,  Westwood 
Building.  Room  8A18,  5333  Westbard 
Avenue.  Bethesda.  MD  20892. 

National  Heart.  Lung  and  Blood  Institute. 
Westwood  Building,  Room  4A09,  5333 
Westbard  Avenue.  Bethesda.  MD  20892. 

National  Library  of  Medicine,  Building  38A, 
Room  5N509.  8600  RockviUe  Pike.  Bethesda. 
MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief,  Grants  Management 
Branch.  EAP,  Westwood  Building.  Rooms 
722  and  733,  Bethesda,  MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief,  Data  Control  Section 
OAM,  Westwood  Building,  Room  733,  5333 
Westbard  Avenue.  Bethesda.  MD  20692. 

National  Institute  of  Diabetes,  Digestive  and 
Kidney  Diseases,  Westwood  Building, 
Room  610,  5333  Westbard  Avenue. 
Bethesda,  MD  20892. 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases, 
Westwood  Building,  Room  BAlS,  5333 
Westbard  Avenue,  Bethesda,  MD  20802. 

National  Institute  of  Child  Health  and  Human 
Development,  Landow  Building,  Room 
6A21,  7910  Woodffiont  Avenue.  Bethesda, 
MD  20892. 

National  Institute  of  Aging.  Building  31,  Room 
5C3g.  9000  Rodcville  Pike.  Bethesda,  MD 
2089^ 

National  Institute  of  Dental  Research.  Grants 
Management  Officer,  Westwood  Building. 
Room  5ia  Bethesda.  MD  20892. 

National  Institute  of  Environmental  Health 
Sciences,  Grants  Management  Officer, 
Building  2,  Room  204, 104  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

National  Institute  of  General  Medical 
Sciences,  Grants  Management  Officer, 
Westwood  Building.  Room  936,  5333 
Westbard  Avenue,  Bethesda.  MD  20892. 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
Federal  Building,  Room  10A12,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

National  Eye  Institute.  Building  31,  Room 
6A47.  9000  Rockville  Pike.  Bethesda.  MD 
20892. 

Division  of  Research  Resources.  Building  31, 
Room  5B32,  9000  Rockville  Pike.  Bethesda, 
MD  20892,  National  Center  for  Nursing 
Research,  Building  38A.  Room  B2E17.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

Washington  National  Records  Center.  4205 
Suitland  Road.  Suitland.  MD  20409. 

Appendix  II:  System  Manager  and  Address 

National  Cancer  Institute,  Grants  Privacy  Act 
Coordinator,  Grants  Administration 
Branch,  Westwood  Building,  Room  8A18. 
Bethesda,  MD  20892. 

National  Heart.  Lung  and  Blood  Institute, 
Chief,  Grants  Operations  Branch.  Division 
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of  Extramural  AfTaira,  Westwood  Building. 
Room  4A10,  5333  Westbard  Avenue, 
Bethesda.  MD  20892. 

National  Heart  Lung,  and  Blood  Institute, 
Administrative  Officer,  Division  of 
Extramural  Affairs,  Westwood  Building, 
Room  7A11.  Bethesda,  MD  20892. 

National  Library  of  Medicine,  Associate 
Director  for  Extramural  Programs,  Building 
38A,  Room  5N505,  9000  Rockvilie  Pike, 
Bethesda,  MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief,  Grants  Management 
Branch,  EAP,  Westwood  Building,  Room 
710,  Bethesda,  MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief,  Data  Control  Section, 
ITEB,  OAM,  Westwood  Building,  Room 
733,  5333  Westbard  Avenue,  Bethesda,  MD 
20892. 

National  Institute  of  Diabetes,  Digestive  and 
Kidney  Disease.  Grants  Management 
Officer,  Room  639,  Westwood  Building, 
5333  Westbard  Avenue,  Bethesda,  MD 
20892. 

National  Institute  of  Child  Health  and  Human 
Development,  Chief,  Office  of  Grants  & 
Contracts,  Executive  Plaza  North  Room 
SOI,  8130  Executive  Building.  Bethesda.  MD 
20892. 

National  Institute  on  Aging,  Grants 
Management  Officer,  Room  5C07,  Building 
31.  Bethesda,  MD  20802. 

National  Institute  of  Dental  Research,  Grants 
Management  Officer.  NIDR.  Westwood 
Building,  Room  518,  5333  Westbard 
Avenue,  Bethesda,  MD  20892. 

National  Institute  of  Environmental  Health 
Sciences,  Grants  Management  Officer, 
Building  2,  Room  204, 104  Alexander  Drive, 
Research  Triangle  Park.  NC  27709. 

National  Institute  of  General  Medical 
Sciences,  Grants  Management  Officer, 
NIGMS,  Westwood  Building,  Room  936, 
Bethesda.  MD  20892. 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
Grants  Management  Officer,  Federal 
Building,  Room  1004A,  Bethesda.  MD  20892. 

National  Center  for  Nursing  Research,  Acting 
Director,  Division  of  Extramural  Programs, 
Building  38.\.  Room  B2E17,  9000  Rockvilie 
Pike.  Bethesda,  MD  20ti92. 

National  Eye  Institute,  Grants  Management 
Officer.  Building  31,  Room  6A52,  9000 
Rockvilie  Pike,  Bethesda,  MD  20892. 

Division  of  Research  Resources,  Director. 
Office  of  Grants  and  Contracts 
Management,  Building  31,  Room  5B32,  9000 
Rockvilie  Pike,  Bethesda,  MD  20892. 

Appendix  III:  Notification  Procedures 

National  Cancer  Institute.  See  Appendix  U. 
National  Heart,  Lung  and  Blood  Institute, 

Privacy  Act  Coordinator,  Building  31,  Room 

5A50,  Bethesda,  MD  20892. 
National  Library  of  Medicine,  See  Appendix 

II. 
National  Institute  of  Allergy  and  Infectious 

Diseases,  See  Appendix  II. 
National  Institute  of  Diabetes,  Digestive,  and 

Kidney  Diseases,  Administrative  Officer, 

Building  31,  Room  9A46.  9000  Rockvilie 

Pike.  Bethesda,  MD  20892. 
National  Institute  of  Child  Health  and  Human 

Development,  See  Appendix  IL 


National  Institute  of  Aging,  See  Appendix  II. 
National  Institute  of  Dental  Reseairch,  See 

Appendix  D. 
National  Institute  of  Environmental  Health 

Sciences,  See  Appendix  U. 
National  Institute  of  General  Medical 

Sciences,  See  Appendix  II. 
National  Institute  of  Neurological  and 

Communicative  Disorders  and  Stroke,  See 

Appendix  II. 
National  Eye  Institute,  See  Appendix  II. 
National  Center  for  Nursing  Research,  See 

Appendix  II. 
Division  of  Research  Resources,  See 

Appendix  II. 

Appendix  IV:  Records  Access  Procedures 

National  Cancer  Institute,  Privacy  Act 
Coordinator,  Building  31,  Room  10A30,  9000 
Rockvilie  Pike,  Bethesda,  MD  20802. 

National  Heart  Lung,  and  Blood  Institute,  See 
Appendix  III. 

National  Libary  of  Medicine,  See  Appendix 
II. 

National  Institute  of  Allergy  and  Infectious 
Diseases.  Privacy  Act  Coordinator, 
Westwood  Building,  Room  703,  Bethesda, 
MD  20892. 

National  Institute  of  Arthritis,  Diabetes. 
Digestive  and  Kidney  Diseases,  See 
Appendix  III. 

National  Institute  of  Child  Health  and  Human 
Development  See  Appendix  n. 

National  Institute  on  Aging,  See  Appendix  II. 

National  Institute  of  Dental  Research,  Grants 
Management  Officer,  Westwood  Building, 
Room  518,  5333  Westbard  Avenue, 
Bethesda,  MD  20892. 

National  Institute  of  Environmental  Health 
Sciences,  See  Appendix  II. 

National  Institute  of  General  Medical 
Sciences,  Privacy  Act  Coordinator, 
Westwood  Building,  Room  9A05,  Bethes.da, 
MD  20892. 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
Head,  Administration  Management 
Section.  Building  31,  Room  8A47,  9000 
Rockvilie  Pike,  Bethesda,  MD  20892. 

National  Eye  Institute,  Administrative 
Officer.  Building  31,  Room  6A31,  9000 
Rockvilie  Pike,  Bethesda,  MD  20892. 

Division  of  Research  Resources,  Privacy  Act 
Coordinator,  Building  31,  Room  5B10,  9000 
Rockvilie  Pike,  Bethesda,  MD  20892. 


09-25-0115 

SYSTEM  NAME: 

Administration:  Curricula  Vitae  of 
Consultants  and  Clinical  Investigators, 
HHS/NIH/NLMD 

SECURITY  classification: 

None. 

system  location: 

National  Institutes  of  Health,  Building 
31,  Room  7A52.  9000  Rockvilie  Pike, 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 


CATEOOMES  OF  INDIVIDUALS  COVCNEO  BY  THE 

system: 

Consultants  and  Clinical  Investigators 
under  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID) 
Investigational  New  Drug  AppHcations. 

CATCooniES  OF  Rccofios  IN  THE  svrrsM: 

Curriculum  vitae. 

authomty  fon  maintenance  of  tne 
system: 

42  U.S.C.  241,  289a. 
PURPOSE  OF  THE  SYSTEM: 

(1)  To  maintain  a  record  of  the 
investigators  under  Investigational  New 
Drug  (IND]  applications.  (2]  To  appoint 
consultants  to  the  Clinical  Research 
Subpanel  (CRS). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUNMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (dj  the 
United  States  or  any  agency  Uiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribimal  is  relevant  and 
necessary  to  the  Htigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

poucies  and  practices  for  strono, 
retrievino,  accessinq,  rffainino,  and 
disposino  of  records  in  the  system: 

storage: 

Stored  in  books. 

retrievabiljty: 
Retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  an 


appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procediu«l  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staS  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Clinical  and 
Epidemiological  Studies  Branch. 
Microbiology  and  Infectious  Diseases 
Program.  NIAID.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Building  is 
locked  during  off-duty  horn's. 

3.  Procedural  Safeguards:  Access  to 
nies  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETEWriON  AND  DISPOSAL: 

Years  at  NIH:  Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Clinical  and  Epidemiological 
Studies  Branch.  NIAID,  Building  31,  Rm. 
7A52.  9000  Rockvilie  Pike,  Bethesda.  MD 
20892. 

NOnnCATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator. 
Westwood  Building.  Room  703,  5333 
Westbard  Avenue,  Bethesda,  MD  20692. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  die  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  imder  false  pretenses  is  a 
criminal  offense  imder  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notification 
procedures. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  yoiu-  record. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 


RECORD  SOURCE  CATEGORIES: 

Individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-2S-0124 

SYSTEM  name: 

Administration:  Pharmacology 
Research  Associates,  HHS/NIH/NIGMS 

SECURITY  classircation: 

None. 

SYSTEM  location: 

National  Institutes  of  Health, 
Westwood  Bldg.,  Room  919,  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

categories  of  individuals  covered  by  the 
system: 

Applicants  for  positions  as 
Pharmacology  research  Associates  with 
the  Institutes  of  General  Medical 
Sciences  (NIGMS). 

categories  of  records  in  the  system: 

Individual  application  forms, 
academic  transcripts  and  references. 

authority  for  maimtenance  of  the 
system: 

42  U.S.C.  209. 

purpose  of  the  system: 

(1)  For  review,  award  and 
administration  of  the  Pharmacology 
Research  Associate  Program  (PRAT).  (2) 
For  consideration  of  the  applicant  by 
other  NIH  Associate  Programs  at  the 
applicant's  request 

routine  uses  of  records  maintained  in 
the  system.  including  categories  of 
users  and  the  purposes  of  such  uses: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Hiunan  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribimal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 


of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  Utigatioa  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribimal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  nl  the  system: 

storage: 

File  folders. 

RETRIEVABnJTY: 

By  name  of  applicant 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  the  system  are  instructed  to 
grant  access  only  to  authorized 
personnel  (System  Manager  and  staff 
assigned  to  the  program). 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets 
when  not  in  use  and  system  location  is 
locked  during  non-working  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  responsible 
individuals  who  have  been  instructed  in 
the  Privacy  Act  requirements.  Records 
are  returned  to  the  locked  cabinets 
when  not  in  use. 

RETENTION  AND  DISPOSAL:  ^' 

1.  Records  of  applications  who  are 
admitted  to  the  program  are  kept  not 
more  than  five  years  following  their 
termination.  2.  Records  of  applicants 
who  are  not  permitted  to  the  program 
are  kept  for  one  year.  All  records  are 
shredded  after  proper  time  has  elapsed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  PRAT  Program, 
Pharmacological  Sciences,  NIGMS, 
Westwood  Bldg.  Room  919,  Bethesda, 
MD  20892. 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists,  write 
to  System  Manager  and  provide  the 
following  information:  applicant's  name 
and  date  of  application. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
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certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
ths  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINQ  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  luider  notiflcation  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought. 

RECORD  SOURCE  CATEGORIES: 

Clinical  treatment  records  from 
physicians,  nurses  and  other  sources  of 
care. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  ~~^ 

PROVISIONS  OF  THE  ACT: 

None. 
09-25-0126 

SYSTEM  NAME: 

Clinical  Research:  National  Heart. 
Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NHLBI. 

SECuRrrv  classification: 

None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals,  universities, 
research  centers,  research  foundations, 
and  coordinating  centers  under  contract 
with  the  National  Heart,  Lung,  and 
Blood  Institute,  and  in  NHLBI  facilities 
in  Bethesda,  Maryland.  A  list  of 
locations  is  available  from  the  system 
manager. 

categories  of  indiyiduals  covered  by  the 
system: 

Participants  in  these  studies  include 

(1)  individuals  who  have  been  or  who 
are  presently  being  treated  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  for  diseases  or  conditions  of 
the  heart,  lung,  blood  vessels  and  blood; 

(2)  individuals  whose  physical,  genetic, 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  in  relation  to 
the  incidence  of  heart,  lung,  blood  vessel 
and  blood  diseases  among  human 
beings;  and  (3]  normal  volunteers  who 
have  agreed  to  provide  control  data 
germane  to  these  studies. 


categories  of  records  in  the  system: 

This  system  consists  of  a  variety  of 
clinical,  medical  and  statistical 
information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observation. 
The  system  also  includes  records  of 
current  addresses  of  study  participants, 
photographs,  fingerprints,  and 
correspondence  from  or  about 
participants  in  these  studies. 

authority  for  maintenance  of  the 
system: 

Sec.  412.  413  of  the  Public  Health  ' 
Service  Act  (42  U.S.C.  287a,  287b) 

PURPOSE  OF  THE  SYSTEM: 

(1]  Summaries  of  data  resulting  from 
these  studies  are  used  by  the  National 
Heart,  Limg,  and  Blood  Institute  to 
monitor  and  evaluate  the  incidence  of 
the  diseases  or  the  conditions  under 
investigation  and  the  relationship  of 
various  factors  to  the  occurrence  of 
these  diseases.  (2)  The  summaries  are 
also  used  for  program  planning  and 
evaluation  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc. 

3.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

4.  Where  the  appropriate  official  of 
the  Department,  pursuant  to  the 
Department's  Freedom  of  Information 
Regulation  determines  that  it  is  in  the 
public  interest  to  disclose  a  record 
which  is  otherwise  exempt  from 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  records. 

5.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  the  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  writh 
respect  to  such  records. 


6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

8.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

9.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department; 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure* 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 


conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

POUCIES  AND  PRACTICES  FOR  STORtNG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  discs,  punched  cards, 
bound  note  books. 

RETRIEVABIUTV: 

Name  and/or  participant 
identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  persoimel, 
physical  and  procedural  safeguards  such 
as  the  follovvring: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  researchers,  physicians  and 
their  assistants  whose  duties  require  the 
use  of  such  information. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  file  cabinets  and  in  some 
instances  in  locked  offices  or  guarded 
buildings.  Locations  are  locked  during 
non-working  hours,  and  are  attended  at 
all  times  during  working  hours. 

3.  Procedural  safeguards:  Access  to 
the  data  is  controlled  by  the  System 
Manager  and  the  Project  Officer.  Data 
stored  in  computers  is  accessed  through 
the  use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  destroyed 
according  to  the  authority  of  the  NIH 
Records  Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-361), 


section  3000-G.  For  a  copy  of  this 
authority,  write  to  the  System  Manager. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director  for  Epidemiology 
and  Biometry,  National  Heart  Lung,  and 
Blood  Institute,  Federal  Building,  2C-0B, 
7550  Wisconsin  Avenue,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  NHLBI  Privacy  Coordinator, 
Building  31,  NIH,  9000  RockvUle  Pike, 
Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information  in  writing: 

1.  Full  name 

2.  Name  and  location  of  research 
study 

3.  Approximate  dates  of  enrollment 
The  requester  must  also  verify  his  or 

her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  wrillful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  System  Manager  as  indicated 
above.  The  contestor  must  reasonably 
specify  in  writing  the  record  contents  at 
issue  and  state  the  corrective  action 
sought  and  the  reasons  for  the 
correction.  The  right  to  contest  with 
supporting  justification.  The  record  is 
limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 


individual  participants  and  from 
medical  and  clinical  research 
observations. 

SYSTEMS  BXEMrrSO  FROM  CCRTAM 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0130 
SYSTEM  NAME: 

Clinical  Research:  Environmental 
Epidemiologic  Studies  in  the  Division  of 
Cancer  Cause  and  Prevention,  HHS/ 
NIH/NCL 

SECURrrv  classificatiom: 

None. 

SYSTEM  location: 

National  Institutes  of  Health, 
Executive  Plaza  North.  Room  443,  6130 
Executive  Blvd.,  Bethesda,  MD  20892. 
and  National  Institutes  of  Health.  Bldg. 
12,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

and  at  hospitals,  medical  schools, 
universities,  research  institutions 
commercial  organizations,  state 
agencies,  and  collaborating  government 
agencies.  A  list  of  locations  and 
contracts  is  available  upon  request  from 
the  system  manager. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  cancer  and  other 
environmentally  caused  diseases.  (e.g.. 
birth  defects),  patients  with  other 
diseases  (e.g.,  heart  disease),  normal 
and  other  persons  (e.g.,  family  members) 
for  the  purpose  of  making  comparisons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records,  progress  reports, 
correspondence,  epidemiological 
computerized  data  and  records  on 
biological  specimens  (e.g.,  blood, 
tumors,  urine,  etc.). 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241.  and  282. 

PURPOSE  OF  THE  SYSTEM: 

To  determine:  (1)  Factors  or 
substances  in  the  environment  which 
cause  cancer,  (2)  ways  in  which  these 
factors  or  substances  may  cause  cancer; 
(3)  characteristics  of  persons  who  may 
be  particularly  susceptible  to  the 
environmental  factor(s)  or  substance(8) 
and/or  to  cancer. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
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accomplish  the  research  purpose  for 
which  the  records  are  coUected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  -^ 

POUCIES  AND  PRACTICES  FOR  tTORINO, 
RETRIEVINQ,  ACCESSINO,  RETAININO,  AND 

oisposinq  of  records  in  the  system: 
storaqe: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

RETRIEVABIUTV: 

By  name  and/or  code  number. 

SAFEOUAROS: 

HHS  contractors  and  collaborating 
researchers  are  required  to  comply  with 
the  provisions  of  the  Privacy  Act  and 
with  Department  to  Regulations. 
Subjects  participating  in  a  clinical  study 
are  advised  that  their  identity  will  only 
be  known  to  those  who  are  involved  in 
conducting  the  study  and  that  any 
published  findings  will  be  in  a  format 
which  precludes  individual 
identification.  Data  are  kept  in  secured 
areas  with  access  limited  authorized 


personnel  (system  manager,  project 
officer,  contracting  officer,  collaborating 
researchers,  staff,  and  HHS  contractors). 
Data  transmitted  to  the  NCI  are  in  a 
form  which  precludes  individual 
identification.  For  computerized  records 
the  contractor  is  required  to  comply, 
where  appropriate,  with  Department 
standards  and  National  Bureau  of 
Standards  Guidelines.  For  example, 
access  is  controlled  by  the  use  of 
security  codes  known  only  to  authorized 
personnel. 

RETENTHMI  AND  DISPOSAL: 

One  year  to  indefinitely  depending  on 
the  project.  Hard  copy  burned;  computer 
tapes  and  disks  erased. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Cancer  Institute,  Chief. 
Environmental  Epidemiology  Branch, 
Executive  Plaza  North,  Room  443,  6130 
Executive  Blvd.,  Bethesda,  Maryland 
20892. 

NOTIFICATION  PROCEDURE! 

To  determine  if  a  file  exists,  write  to 
System  Manager  and  provide  the 
following  information: 

a.  System  name:  Environmental 
Epidemiologic  Studies  in  the  Division  of 
Cancer  Cause  and  Prevention. 

b.  Complete  Name  at  time  of  study. 

c.  Facility  and  Home  Address  at  the 
time  the  study  was  undertakeil! 

d.  Date(s]  at  the  time  the  information 
was  provided  (if  known). 

e.  Birthdate. 

f.  Disease  type  (if  known). 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  of  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  five  thousand  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 


RECORD  ACCESS  PROCEDURE: 

Write  to  System  Manager  and  specify 
the  record  sought.  The  same  information 
required  above  for  notification  is  also 
needed  for  access. 

CONTESTINO  RECORD  PROCEDURE: 

Write  to  System  Manager  and  specify 
the  record  and  the  part(s)  to  be 
contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction. 

RECORD  SOURCE  CATEOORIES: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government, 
universities,  medical  schools,  hospitals, 
research  institutions,  commercial 
institutions,  state  agencies,  other  U.S. 
Government  agencies,  patients  and 
normal  volimteers,  physicians,  research 
investigators  and  other  collaborating 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-25-0133 
SYSTEM  name: 

Clinical  Research:  Kidney  Transplant 
Histocompatibility  Study  (KTHS),  HHS/ 
NIH/NIAID. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  are 
located  in  hospitals,  research 
foundations,  and  universities  under 
contract  in  Federal  Records  Centers 
and  in  the  National  Institute  of  Allergy 
and  Infectious  Diseases  (NIAID) 
facilities  in  Bethesda,  Md.  Write  to  the 
system  manager  at  the  address  below 
for  the  addresses  of  current  locations. 

categories  of  individuals  covered  by  the 
system: 

Patients  who  have  received  kidney 
transplants  and  donors  of  kidneys 
transplanted  at  participating  institutions 
during  the  period  January  1, 1974, 
through  December  31. 1976. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  and  medical  records 
containing  information  on  clinical 
examinations,  laboratory  findings,  and 
related  research  records.  For  kidney 
recipients,  a  demographic  profile  is  also 
included. 

AUTHORrnr  for  maintenance  of  the 
system: 

42  U.S.C.  241a,  and  289c. 


PURPOSE  OF  THE  SYSTEM: 

(1)  To  study  the  relevance  of  tissue 
typing  to  the  outcome  of  kidney 
transplants.  (2)  To  study  the  influence  of 
organ  preservation  techniques  and 
various  surgical  and  medical  therapies 
on  the  outcome  of  kidney  transplants. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  federal  agency  to 
enable  that  agency  to  present  cm 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

4.  Disclosure  may  be  made  to 
orgariizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

5.  Certain  infectious  diseases  are 
reported  to  State  Governments  as 
required  by  law. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  punched  cards,  and 
magnetic  tapes  or  discs. 


RETRIEVABILrrv: 

Information  is  retrieved  by  name  and 
location  of  study  and  by  transplant 
number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Genetics  and 
Transplantation  Biology  Branch. 
Immunology  and  Allergic  and 
Immunologic  Diseases  Program,  NIAID. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  locked  cabinets. 
Access  to  the  computer  files  is  by  key 
word. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NEH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research. 
Disposal  is  by  burning  or  shredding  and 
computer  tapes  are  erased. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Genetics  and  Transplantation 
Biology  Branch,  lAIDP,  National 
Institute  of  Diabetes  and  Digestive 
Kidney  Diseases,  NIH.  Westwood 
Building,  Room  754,  5333  Westbard 
Avenue,  Bethesda,  Maryland,  20892. 

NOTincATiON  procedure: 

To  determine  if  a  record  exists,  urrite 
to:  Privacy  Act  Coordinator,  NIAID, 
Westwood  Building,  Room  703,  5333 
Westbard  Avenue,  Bethesda,  Maryland 
20892  and  provide  the  following 
information: 

1.  Full  name 

2.  Name  and  location  of  clinical  trial 
facility 

3.  Approximate  dates  of  enrollment  in 
the  research  study 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 


or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  oRense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  a  responsible 
representative  in  writing  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  who  requests  notification  of, 
or  access  to,  a  child's  or  incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  oi  her 
own  identity. 

record  access  procedure: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

contesting  record  procedure: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  bom 
individual  participants  and  from 
medical  records  and  clinical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVWiONS  OF  THE  ACT 

None.  I 

09-25-0140 

SYSTEM  name: 

International  Activities:  International 
Scientific  Researchers  in  Intramural 
Laboratories  at  the  National  Institutes  of 
Health.  HHS/NIH/FIC. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Fogarty  International  Center,  Building 
16A,  Room  101,  9000  Rockville  Pike. 
Bethesda,  MD  20892,  and  Division  of 
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Computer  Research  and  Technology. 
Building  12A,  Room  3061,  National 
Institutes  of  Health.  9000  Rockville  Pike, 
Bethesda.  Maryland  20892. 

Ancillary  records  are  located  in  the 
Office  of  the  Associate  Director  for 
Intramural  Affairs,  laboratories, 
administrative  and  persoimel  offices 
where  participants  are  assigned.  Write 
to  System  Manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

CATEOOmES  OF  INOIVIDUALS  COVEKEO  BY  THC 
SYSTCKK 

Health  scientists  at  all  levels  of  their 
postdoctoral  or  equivalent  research 
careers  who  are  invited  to  the  National 
Institutes  of  Health  for  further  training 
or  to  conduct  research  in  their 
biomedical  specialties  under  the 
auspices  of  FlC's  administration  of 
International  Activities.  Most  of  these 
scientists  are  foreign,  however  some 
may  be  resident  aliens  or  U.S.  citizens. 

Individuals  in  these  categories  include 
Visiting  Associates,  Visiting  Scientists, 
Foreign  Special  Experts  who  are 
employees  and  Visiting  Fellows,  Guest 
Researchers,  Exchange  Scientists, 
International  Research  Fellows,  and 
Fogarty  Scholars  and  Residents  who  are 
not  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

History  of  fellowship,  employment 
and/or  stay  at  NIH;  education, 
immigration  data  and  references.  For 
payroll  purposes,  social  security 
numbers  are  requested  of  all  applicants 
accepted  into  the  program. 

AUTHOMTV  FOR  MAtNTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  2421  and  Section  307  of  the 
Public  Health  Service  Act. 

PURPOSE  OF  THE  SYSTEM: 

To  document  the  individual's  presence 
at  the  NIH,  to  record  immigration 
history  of  the  individual  in  order  to 
verify  continued  eligibility  in  existing 
programs,  and  to  meet  requirements  in 
the  code  of  Federal  Regulations  (Parts  8 
&22). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCN  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
U.S.,  including  the  General  Accounting 
Office,  for  purposes  of  investigations, 
inspections  and  audits,  and  in 
appropriate  cases,  to  the  Department  of 
Justice  for  prosecution  under  civil  and 
criminal  laws. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  uf 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RFnUEVINQ,  ACCESSmO,  RETAININO,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTCM: 

storage: 

Records  are  stored  in  file  folders  and 
on  file  cards,  computer  tapes  and 
microfilm. 

retwevabiuty: 

By  name,  country  of  citizenship, 
institution,  fellowship  number,  social 
security  number,  visa  and  immigration 
status,  and  home  address. 

safeguards: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  included  under  this  system 
according  to  the  sensitivity  of  the  data 
they  contain. 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  requet  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 


known  only  to  authorized  users;  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13,  and  Part  6,  "ADP  System 
Security"  of  the  HHS  Information 
Resource  Management  Manual. 

retention  and  disposal: 

Records  of  successful  are  retained 
indefinitely. 

SYSTEM  MANAOBI  AND  ADDRESS: 

Chief.  Foreign  Scientist  Assistance 
Branch,  Building  16A,  Room  101,  Fogarty 
International  Center,  National  Institutes 
of  Health.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager  as  listed  above. 
Verification  of  identity  is  required. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINO  RECORD  PftOCSHIRE: 

Contact  the  official  listed  under 
notification  procedure  above,  and 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 

RECORD  ACCESS  CATEGORIES: 

Subject  individuals  and  other  federal 

agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0142 

SYSTEM  name: 

Clinical  Research:  Records  of  Subjects 
in  Intramural  Research,  Epidemiology, 
Demography  and  Biometry  Studies  on 
Aging,  HHS/NIH/NIA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  will 
be  located  in  hospitals  and  clinics, 
research  centers  and  research 
foundations,  and  in  facilities  of  the 
National  Institute  on  Aging  (NIA)  in 
Bethesda.  MD.  They  may  be  stored  at 
Federal  Records  Centers.  A  list  of 


locations  is  available  upon  request  from 
the  System  Manager. 

CATEGORIES  OF  INDtVIOUALS  COVEIWO  BY  THE 

system: 

Participants  in  these  studies  will 
include:  (1)  Individuals  whose  physical, 
genetic,  social,  psychological,  cultural, 
economic,  environmental,  behavioral, 
pharmacological,  or  nutritional 
conditions  or  habits  are  studied  in 
relationship  to  the  normal  aging  process 
and/or  diseases  and  other  normal  or 
abnormal  physical  or  psychological 
conditions  of  the  aged,  and  (2)  normal 
volunteers  who  are  participants  in  such 
studies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  will  consist  of  a  variety  of 
health,  demographic,  and  statistical 
information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observations. 
The  system  will  also  include  records  of 
current  addresses  of  study  participants, 
and  correspondence  from  or  about 
participants  in  the  studies.  When 
supplied  on  a  voluntary  basis.  Social 
Security  numbers  will  also  be  included. 

AUTHOmiY  F0«  MAINTCNANCE  OF  THE 

system: 

Authority  is  provided  by  Sections  301, 
Research  Contracting,  and  463-4,  Health 
Research  Extension  Act  of  1985,  Pub.  L 
99-158. 

PURPOSE  OF  THE  SYSTEM: 

The  National  Institute  on  Aging  will 
use  the  data  collected:  (1)  in  research 
projects  on  (a)  the  health  status  of 
individuals  and  changes  in  health  status 
over  time,  (b)  the  incidence  and 
prevalence  of  certain  diseases  and 
problems  of  the  aged  in  certain 
populations,  and  (c]  the  changes  that 
take  place  as  individuals  age;  (2)  and  for 
program  plaiming  and  evaluation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUNNNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Records  may  be  disclosed  to  HHS 
contractors,  collaborating  researchers 
and  their  staffs  in  order  to  accomplish 
the  basic  research  purpose  of  this 
system.  The  recipients  will  be  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

2.  Data  may  be  disclosed  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  of 
disclosure  does  not  violate  legal  or 


policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  caimot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (dj  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  tmy  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

POUOBS  AND  PRACTICES  FOR  STONmO, 

Rrnncvma,  ACCtssNia,  RCTAiNMa,  AND 

DISPOSING  OF  RECORDS  HI  THE  SYSTBS: 
STORAGE: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  discs,  punched  cards, 
or  bound  notebooks.  Stored  data  may 
include  textual,  photographic  X-ray,  or 
other  material. 

RETRIEVABHJTY: 

Information  will  be  retrieved  by 
personal  identifiers  such  as  name,  code 
number  cmd/or  Social  Security  number, 
when  this  is  supplied  on  a  voluntary 
basis. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Access  will  be 
limited  to  principal  investigators, 
collaborating  researchers  and  necessary 
support  staff. 

2. 1%ysical  Safeguards:  Hard  copy 
data  will  be  maintained  in  locked  file 
cabinets.  Information  stored  in  computer 
systems  will  be  accessible  only  through 
proper  sequencing  of  signal  commands 
and  access  codes  specifically  assigned 
to  the  Project  Officer  or  contractor. 

3.  Procedural  Safeguards:  Access  to 
the  information  will  be  controlled 
directly  by  the  Project  Officer  or  his  or 
her  representative  at  remote  locations, 
and  by  the  system  manager  at  NIA 
locations.  Contractors  and  collaborating 
researchers  will  be  notified  that  they  are 
subject  to  the  provisions  of  the  Privacy 
Act  and  will  be  required  to  make  formal 
agreements  to  comply  with  these 
provisions.  The  particular  safeguards 
implemented  in  each  project  are 
developed  in  accordance  with  chapter 
45-13  and  supplementing  chapter  PHS  of 
45-13  of  the  HHS  General 
Administration  Manual  and  part  6,  ADP 
Systems  Security,  of  the  HHS 
Information  Resources  Management 
Manual,  and  the  National  Bureau  of 
Standards  Federal  Information 
Processing  Standards  (FTPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  at  contractor  facilities  will  be 
retained  and  disposed  of  under  the 
specific  terms  established  in  each 
contract.  Records  at  NIA  facilities  will 
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be  retained  and  disposed  of  under  the 
authority  of  the  NIH  Records  Control 
Schedule  (HHS  Records  Management 
Manual.  Appendix  B-361,  item  3000-G- 
3).  Write  to  system  manager  for  a  copy 
of  the  authorized  disposition. 

SYSTEM  MANAGER  AND  ADDRESS: 

Privacy  Act  Coordinator,  National 
Institute  on  Aging,  Building  31,  Room 
2C08,  9000  Rockville  Pike.  Bethesda.  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
below  and  provide  the  following 
information  in  writing: 

1.  Full  name  at  time  of  participation  in 
the  study, 

2.  Date  of  birth, 

3.  Home  address  at  the  time  of  study. 

4.  The  facility  where  the  examination 
was  given  or  where  information  was 
collected, 

5.  Approximate  date  or  dates  of 
participation. 

6.  Name  of  study,  if  known. 

7.  Current  name,  address  and 
telephone  number. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  emd  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollars  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical  or 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  description. 

RECORD  ACCESS  PROCEDURR 

Contact  the  system  manager  at  the 
abo\'e  address  and  provide  the  same 
information  as  outlined  under  the 
notification  procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  system  manager  at  the 
address  below.  The  contestor  must 
reasonably  identify  the  record,  specify 
in  writing  the  information  being 
contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  and  the  reasons  for  the 
correction. 

RECORD  SOURCE  CATEOORIES: 

Information  will  be  obtained  directly 
from  individual  participants  and  from 


medical  and  clinical  research 
observations,  or  indirectly  from  existing 
source  documents  such  as  disease 
registries. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0143 

SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National 
institute  of  Allergy  and  Infectious 
Diseases,  HHS/NIH/NIAID. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

At  National  Institutes  of  Health 
facilities  in  Bethesda.  Maryland,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the  System 
Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  infectious  diseases, 
immunologic  diseases  involving  adverse 
reactions  of  the  body  (e.g..  allergic 
reactions]  and  related  diseases  (e.g. 
Acquired  Immunodeficiency  Disease 
Syndrome/AIDS).  normal  hetdth 
volunteers  who  serve  as  controls  for 
comparison  with  patients,  relatives  of 
patients  and  other  individuals  whose 
characteristics  or  conditions  are  being 
studied  for  possible  connections  with 
the  occurrence  of  the  diseases  under 
investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  epidemiological 
information  resulting  from  or  contained 
in  direct  observations,  medical  records 
and  other  histories,  vital  statistics 
reports,  records  on  biological  specimens 
(e.g..  blood,  urine,  etc.).  personal 
interviews,  questionnaires,  progress 
reports,  correspondence  or  research 
findings. 

AUTHORtTY  FOR  MANITENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

This  system  will  be  used  to  support  (1) 
Epidemiologic,  clinical  and  biometric 
investigations  into  the  causes,  nature 
(morbidity  and  mortality),  outcome, 
therapy  and  cost  of  infectious. 


immunologic  and  related  diseases;  (2) 
Review  and  evaluation  of  the  progress 
of  these  research  projects,  and 
identification  of  and  planning  for 
improvements  or  for  additional 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingiwss  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 


whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act.  disclosures  may  be  to 
the  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  one  or  more  private 
firms  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCICS  AND  PRACTICES  FOR  STORINO, 
RFfmEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g.  tapes  or 
discs),  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs,  and  X-rays. 

RETRICV  ABILITY: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number. 

SAFEGUARDS: 

Access  to  or  disclosure  of  iiiformation 
is  hmited  to  collaborating  researchers, 
contractors  and  NLAID  employees  who 
are  involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 
Contractors  and  collaborating 
researchers  are  required  to  comply  with 


the  provisions  of  the  Privacy  Act  and 
with  Department  regulations. 

Data  are  kept  in  secured  areas  (e.g. 
rooms  which  are  locked  when  not  in 
regular  use,  buildings  with  controlled 
access).  Data  stored  in  computer- 
accessible  form  is  accessed  through  the 
use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel;  all  other  information  is  stored 
in  locked  files. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  chapter  45- 
13  of  the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf. 
45-13.  and  part  6.  Systems  Security,  of 
the  HHS  Information  Resources 
Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  at  contractor  facilities  are 
retained  and  destroyed  according  to  the 
terms  of  the  contract.  Records  at  NIAID 
facilities  are  retained  and  destroyed  in 
accordance  with  the  authority  provided 
in  the  NIH  Records  Control  Schedule 
(HHS  Records  Management  Manual. 
Appendix  B-381).  item  3000-G-3,  which 
allows  the  records  to  be  kept  until  the 
system  manager  detennines  that  the 
data  has  no  further  value  for  scientific 
research.  Disposal  methods  include 
burning  or  shredding  hard  copy  and 
erasing  computer  tapes  and  discs. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Epidemiology  and  Biometry 
Section.  MIDP,  National  Institute  of 
Allergy  and  Infectious  Diseases, 
Westwood  Building,  Room  739. 
Bethesda,  Maryland  20892.  and  Chief, 
Epidemiology  Branch,  AIDSP,  Room 
240P.  Control  Data  Building,  6003 
Executive  Blvd.,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator. 
Room  703,  Westwood  Building,  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 
and  provide  the  following  information: 

1.  System  name, 

2.  Complete  name  and  home  address 
at  the  time  of  the  study, 

3.  Biithdate, 

4.  Facility  conducting  study, 

5.  Disease  type  (if  known), 

6.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization. of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 


criminal  offense  under  the  Act,  subject 
to  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate,  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion.  A  parent  or  guardian  who 
requests  notification  of,  or  acess  to,  a 
child's  or  incompetent  person's  medical 
record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any.  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  or  incompetent 
person  as  well  as  his  or  her  own 
identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTINO  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  from  physicians, 
research  investigators  and  other 
collaborating  persons  and  from  medical 
records  and  clinical  research 
observations  at  hospitals.  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies, 
collaborating  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-25-0148 
SYSTEM  NAME: 

Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  and 
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Communicative  Disorders  and  Stroke. 
HHS/NIH/NINCDS. 

SECURmr  CLASStncATWN: 

None. 

SYSTEM  LOCATION: 

At  National  Institutes  of  Health 
facilities  in  Bethesda,  Maryland,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the 
respective  System  Managers  of  the 
subsystems  included  in  this  notice. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Patients  with  neurological  diseases, 
communicative  disorders,  stroke,  and 
related  diseases;  normal,  healthy 
volunteers  who  serve  as  controls  for 
comparison  witli  patients;  relatives  of 
patients;  and  other  individuals  whose 
characteristics  or  conditions  are  suited 
for  possible  connections  with  the 
occurrence  of  the  diseases  under 
investigations.  Subject  individuals 
include  both  adults  and  children. 

CATEOOmES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  biomedical,  and 
epidemiological  information  resulting 
from  or  contained  in  direct  observations, 
medical  records  and  other  histories, 
vital  statistics  reports,  records  on 
biological  specimens  [e.g.,  blood,  urine, 
etc.),  personal  interviews, 
questionnaires,  progress  reports, 
correspondence,  or  research  findings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  241,  Research  and 
Investigation,  and  289a,  EstabUshment 
of  Institutes,  of  the  Pubhc  Health 
Service  Act  (42  U.S.C.  301,  431). 

PURPOSE  OF  THE  SYSTEM: 

This  system  will  be  used  to  support  (1) 
contracted  and  contract-related 
epidemiological,  clinical  and  biometric 
investigations  into  the  causes,  nature, 
outcome,  therapy,  prevention  and  cost 
of  neurological  and  communicative 
disorders  and  stroke;  (2)  review  and 
evaluation  of  the  progress  of  these 
research  projects,  and  identification  and 
planning  for  improvements  or  for 
additional  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 


researchers  and  their  staff  in  order  to 
aoccomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosiu'e. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identiflable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justiHcation  of  a 
research  or  health  natiu-e  for  retainiilg 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circimistances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 


maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directiy  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  PubUc 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  ofHce  made  at 
the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESStNO,  RETAIMNO,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Data  may  be  stored  in  Ble  folders, 
computer-accessible  forms  (e.g.,  tapes  or 
discs),  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs  and  X-rays. 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  patient  identification  number. 

SAFEGUARDS: 

Access  to  or  disclosure  of  information 
is  limited  to  collaborating  researchers, 
contractors  and  employees,  and  other 
authorized  biomedical  researchers  who 
are  involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 
Contractors  and  collaborating  or  other 
researchers  are  required  to  comply  with 
the  provisions  of  the  Privacy  Act  and 
with  HHS  Privacy  Act  regulations. 

Data  are  kept  in  secured  areas  (e.g., 
rooms  which  are  locked  when  not  in 
regular  use,  buildings  with  controlled 
access).  Data  stored  in  computer- 
accessible  form  is  accessed  through  the 
use  of  key  words  known  only  to 
principal  investigators  or  authorized 


personnel;  all  other  information  is  stored 
in  locked  files. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  chapter  45- 
13  of  the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf. 
45-13,  and  Part  6,  Systems  Security,  of 
the  HHS  Information  Resources 
Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  at  contractor  facilities  are 
retained  and  destroyed  as  specified  in 
individual  contracts. 

Records  at  NIH  facilities  are  retained 
and  destroyed  in  accordance  with  the 
NIH  Records  Conti'ol  Schedule  (HHS 
Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  the  records  to  be  kept  until  the 
system  manager  determines  that  the 
data  has  no  further  value  for  scientific 
research. 

Disposal  methods  include  burning  or 
shredding  hard  copy  and  erasing 
computer  tapes  and  discs. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

NINCDS  research  activities  are 
divided,  functionally  and 
administratively,  into  five  programs  and 
one  office.  In  effect  there  are  five 
subsystems  within  this  single  umbrella 
system.  System  Managers  have  been 
designated  for  each  subsystem  as 
follows: 

Director,  Division  of  Communicative 
Disorders,  Federal  Building,  Room  iCll, 
7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  and.  Director,  Division  of 
Fundamental  Neurosciences,  Federal 
Building,  Room  916,  7550  Wisconsin 
Avenue,  Bethesda,  MD  20892,  and 
Director,  Division  of  Convulsive, 
Developmental  and  Neuromuscular 
Disorders,  Federal  Building,  Room  718, 
7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  and  Director,  Division  of 
Demyelinating  Atropic,  andDementing 
Disorders,  Federal  Building,  Room  8A08, 
7550  Wisconsin  Avenue,  Bethesda,  MD 
20892.  and  Director,  Division  of 
Intramural  Research.  NIH  Building  36. 
Room  5A05.  9000  Rockville  Pike, 
Betiiesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to: 

NINCDS  Privacy  Act  Coordinator. 
Federal  Building,  Room  816,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892. 
and  provide  the  following  information: 

1.  system  name, 

2.  complete  name  and  home  address 
at  the  time  of  the  study, 

3.  birthdate, 

4.  facility  conducting  the  study. 


5.  disease  type  (if  known). 

6.  approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  5,000  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  of  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notifications  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  system  manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  directiy  from  individual 
participants,  and  from  physicians, 
research  investigators  and  other 
collaborating  persons,  and  from  medical 
records  and  clinical  research 
observations  at  hospitals.  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies,  and 
collaborating  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0154 

SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NCI. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health, 
Executive  Plaza  North,  Room  343K.  6130 
Executive  Blvd.,  Bethesda,  MD  20892, 
and  National  Institutes  of  Health. 
Building  12,  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  at  hospitals. 
medical  schools,  universities,  research 
institutions,  commercial  organizations, 
collaborating  State  and  Federal 
Government  agencies,  and  Federal 
Records  Centers.  Write  to  system 
manager  at  the  address  below  for  the 
address  of  current  locations. 

CATEGORIES  OF  INDfVIOUALS  COVERED  BY  THE 

SYSTEM: 

Adults  and  children  in  the  following 
categories:  patients  with  cancer:  persons 
for  whom  cancer  risk  can  potentially  be 
lowered;  and  persons  without  signs  or 
symptoms  who  may  be  identified 
through  screening  and  detection 
methods  as  having  cancer  or  being  at 
increased  risk  of  developing  cancer.  For 
certain  types  of  epidemiologic  studies, 
e.g.,  case-control  studies,  NCI  may  also 
collect  for  purposes  of  comparison, 
records  on  other  persons.  These 
comparison  groups  could  include  normal 
individuals  (e.g.,  family  members  or 
neighborhood  controls),  or  other  patient 
groups  (e.g.,  hospital  controls)  who  do 
not  have  cancer  or  are  not  at  a 
particularly  high  risk  of  developing 
cancer. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  identifying  participants  .r- 
(such  as  name,  address.  Social  Security 
Number),  medical  records,  progress 
reports,  correspondence, 
epidemiological  data,  and  records  on 
biological  specimens  (e.g.,  blood, 
tumors,  urine,  etc). 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  301,  Research  and 
Investigation,  and  Titie  IV,  Part  A. 
National  Cancer  Institute,  of  the  Public 
Health  Service  Act  (42  U.S.C.  241,  and 
281-288). 

PURPOSES: 

Records  in  this  system  will  be  used, 
(1)  to  evaluate  cancer  control  programs, 
including  prevention,  screening, 
detection,  diagnosis,  treatment, 
rehabilitation,  and  continuing  care:  (2)  to 
identify  characteristics  of  persons  who 
may  be  particularly  susceptible  to 
environmental  or  occupational  factors 
for  substances  which  cause  or  prevent 
cancer,  and/or  to  cancer  (3)  to 
determine  risk  factors  or  substances 
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which  cause  or  prevent  cancer,  and  the 
ways  in  which  they  do  so;  (4)  to 
evaluate  statistical  and  epidemiological 
methodologies  for  risk  factor 
assessment,  clinical  trials,  cancer 
control  studies,  and  the  study  of  the 
natural  history  of  cancers;  (5)  to  plan 
for,  administer,  and  review  research 
activities  as  described  in  the  above 
purposes;  [6]  information  from  this 
system  may  be  reported  to  the  Food  and 
Drug  Administration  (FDA)  as  a 
condition  for  approval  of  clinical 
investigations  of  new  drugs,  or  to  report 
adverse  effects  of  drugs  so  that  FDA  can 
make  informed  decisions  on  authorizing 
use  of  such  drugs. 

ROUTINE  USES  OF  mCOHOS  MAMTAINED  IN 
THE  SYSTEM,  INCUIDINa  CATEOORIES  OT 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purposes  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  of 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to-the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1]  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 


such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b]  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

5.  Disclosing  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  [b]  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee — for  example 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  POR  STORINO, 
RETRIEVINO,  ACCESSINO,  RETAINING.  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

retriev  ability: 

By  name.  Social  Security  Number 
when  supplied  voluntarily  or  contained 
in  existing  records  used  in  projects 
imder  this  system,  or  other  identifying 
number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 


appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists,  and  support  staff 
of  the  National  Cancer  Institute  (NCI), 
or  its  contractors,  grantees  or 
collaborators  who  need  such 
information  in  order  to  contribute  to  the 
research  or  administrative  purposes  of 
the  system.  The  system  manager 
specifically  authorizes  one-time  and 
special  access  by  others  on  a  need-to- 
kiiow  basis  consistent  with  the  purpose 
and  routine  uses  of  the  system. 

2.  Physical  safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  and 
records  storage  locations  are  locked 
during  off-duty  hours.  Input  data  for 
computer  files  is  coded  to  avoid 
individual  identification.  Where 
possible,  information  on  individufd 
identities  is  kept  separate  &om  data 
used  for  analysis. 

3.  Procedural  safeguards:  Access  to 
manual  files  is  granted  only  to 
authorized  personnel,  as  described 
above.  Access  to  computer  files  is 
controlled  through  security  codes  Icnown 
only  to  authorized  users.  Names  and 
other  details  necessary  to  identify 
individuals  are  not  included  in  data  files 
used  for  analysis.  These  files  are 
indexed  by  code  numbers. 

Code  numbers  and  complete 
identifiers  are  linked  only  if  there  is  a 
specific  need,  such  as  for  data 
verification. 

Contractors,  grantees  or  collaborators 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included  in 
contracts  and  in  agreements  with 
grantees  or  collaborators  participating 
in  research  activities  supported  by  this 
system.  HHS  project  director,  contract 
officers  and  project  officers  oversee 
comphance  with  these  requirements 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

NCI  retains  research  records  in 
accordance  with  the  NIH  Records 


Control  Schedule,  item  3000-G-3,  which 
allows  the  system  manager  to  keep  the 
records  as  long  as  they  are  useful  in 
scientific  research.  Contractors, 
grantees  and  collaborators  who  receive 
disclosures  of  records  from  this  system 
retain  the  records  only  as  long  as 
necessary  to  accomplish  the  purpose  for 
which  the  disclosures  are  made.  Inactive 
records  may  be  transferred  to  a  Federal 
Records  Center.  Disposal  methods 
include  burning  hard  copy  and  erasing 
computer  tapes  and  disks. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Surveillance  and  Operations 
Research  Branch,  DCPC,  National 
Cancer  Institute,  Executive  Plaza  North, 
Room  343K,  6130  Executive  Blvd., 
Bethesda,  MD  20892. 

NOTincATiON  procedure: 

To  determine  if  a  file  exists,  write  to 
the  system  manager  and  provide  the 
following  information: 

a.  System  name:  "Biomedical 
Research:  Records  of  Subjects  in  Cancer 
Studies  of  the  Division  of  Cancer 
Prevention  and  Control  Activities"; 

b.  Complete  name  at  time  of 
participation; 

c.  Facility  and  home  address  at  the 
time  of  participation; 

d.  In  some  cases,  where  records  are 
retrieved  by  an  identifying  number,  such 
as  the  Social  Seciirity  Number  or 
Hospital  identification  Number,  it  may 
be  necessary  to  provide  that  number.  In 
some  cases,  to  ensure  proper 
identification  it  may  be  necessary  to 
provide  date[s)  of  participation  (if 
known),  birthdate,  or  disease  type  (if 
known). 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  maximum  fine  of  five  thousand 
dollars. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 


any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

record  access  procedures: 

Write  to  the  system  manager  and 
provide  the  same  information  as 
requested  under  the  notification 
procedure  above.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought.  You  may  also 
request  a  list  of  accountable  disclosures 
which  have  been  made  of  your  record. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  system  manager,  identify 
the  record,  and  specify  the  information 
contested.  State  the  corrective  action 
sought  and  your  reasons  for  requesting 
the  correction,  and  provide  supporting 
information  to  show  that  the  record  is 
inaccurate,  incomplete,  irrelevant, 
untimely,  or  unnecessary. 

RECORD  SOURCE  CATEGORIES: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Goverrunent,  such  as 
universities,  medical  schools,  hospitals, 
research  institutions,  commercial 
institutions,  state  agencies,  other  U.S. 
Government  agencies,  patients  and 
normal  volunteers,  physicians,  research 
investigators  and  other  collaborating 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

09-25-0156 

SYSTEM  name: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for  conducting 
evaluations  or  at  the  sites  of  programs 
or  activities  under  evaluation.  Locations 
include  National  Institutes  of  Health 
(NIH)  facilities  in  Bethesda,  Maryland, 
or  facilities  of  contractors  of  the  NIH. 
Write  to  the  appropriate  System 
Manager  below  for  a  list  of  current 
locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  NIH,  other 


persons  who  have  participated  in  or 
benefited  from  NIH  programs  or 
activities;  or  other  persons  included  in 
evaluation  studies  for  piuposes  of 
comparison.  Such  individuals  may 
include  (1)  participants  in  researdi 
studies;  (2)  applicants  for  and  recipients 
of  grants,  fellowships,  traineeships  or 
other  awards;  (3)  employees,  experts 
and  consultants;  (4)  members  of 
advisory  committees;  (5)  other 
researchers,  health  care  professionals, 
or  individuals  who  have  or  are  at  risk  of 
developing  diseases  or  conditions 
studied  by  NIH;  (6)  persons  who  provide 
feedback  about  tiie  value  or  usefulness 
of  information  they  receive  about  NIH 
programs,  activities  or  research  results; 
(7)  persons  who  have  received 
Doctorate  level  degrees  from  U.S. 
institutions. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate 
sets  of  records  used  in  different 
evaluation  studies.  The  categories  of 
records  in  each  set  depend  on  the  type 
of  program  being  evaluated  and  the 
specific  purpose  of  the  evaluation.  In 
general,  the  records  contain  two  types  of 
information:  (1)  Information  identifying 
subject  individuals,  and  (2)  information 
which  enables  NIH  to  evaluate  its 
programs  and  services. 

(1)  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  nimiber. 
Social  Seciuity  Number,  or  other 
identifying  number  as  appropriate  to  the 
particiilar  group  included  in  an 
evaluation  study,  or 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evaluative 
information  include  personal  data  and 
medical  data  on  participants  in  clinical 
and  research  programs;  personal  data, 
publications,  professional  achievements 
and  career  history  of  researchers;  and 
opinions  and  other  information  received 
directiy  from  individuals  in  evaluation 
surveys  and  studies  of  NIH  programs. 

The  system  does  not  include  any 
master  Ust  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 

authorrrv  for  maintenance  of  the 
system: 

Authority  for  this  system  comes  from 
the  following  general  authorities 
regarding  the  establishment  of  the 
National  Institutes  of  Health,  its  general 
authority  to  conduct  and  fund  research 
and  to  provide  training  assistance,  and 
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its  general  authority  to  maintain  records 
in  connection  with  these  and  its  other 
functions  [42  U.SC.  203.  241,  2891-1  and 
44  U.SC.  3101). 

PURPOSE  OF  THE  SYSTEM: 

This  system  supports  evaluation  of  the 
policies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  N'lH  in  fulfilling  its  legislated 
mandate  for  [1]  conduct  and  support  of 
biomedical  research  into  the  causes, 
prevention  and  cure  of  diseases;  (2) 
support  for  training  of  research 
investigators;  (3)  communication  of 
biomedical  information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  prtVtV^es  of  any  individual. 


ROUTINE  USES  Of  RECOIIMt  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEOOfllES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
Studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  quahfied  by  the 
Secretary  to  carry  out  quaUty 
assessments,  medical  audits  or 
utilization  review. 

3.  Disclosiu'e  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESStNO,  RETAININO,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes  or 
discs). 

RETmCVABIUTV: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  nimiber 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  central  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

SAFEGUARDS: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
Information  already  in  the  public 


domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

1.  Authorized  Users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  NIH  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-case  basis, 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g..  when  disclosure 
is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
system  manager  or  designated 
responsible  official. 

2.  Physical  Safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
unauthorized  users,  and  in  facilities 
which  are  locked  when  not  in  use. 
Records  collected  in  each  evaluation 
project  are  maintained  separately  from 
those  of  other  projects.  Sensitive  records 
are  not  left  exposed  to  unauthorized 
persons  at  any  time.  Sensitive  data  in 
machine-readable  form  may  be 
encrypted. 

3.  Procedural  Safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properly  verified.  Data  stored  in 
computers  is  accessed  only  through  the 
use  of  keywords  known  only  to 
authorized  personnel.  Contracts  for 
operation  of  this  system  of  records 
require  protection  of  the  records  in 
accordance  with  these  safeguards;  NIH 
project  and  contracting  officers  monitor 
contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13,  and  Part  6,  Systems  Security,  of 
the  HHS  ADP  Systems  Manual. 

retention  AND  DISPOSAL: 

Studies,  analyses,  reports,  and 
statistical  compilations  created  or 
collected  in  evaluation  of  NIH  mission- 
related  activities  are  scheduled  for 
permanent  retention  by  the  National 
Archives  as  part  of  the  historical  record 
of  the  NIH,  as  provided  by  the  NIH 
Records  Control  Schedule,  section  1100- 
C-2.  Working  papers,  extra  copies,  or 
records  not  used  in  evaluations  of  major 


programs  of  the  NIH  or  any  of  its 
Bureaus,  Institutes  or  Divisions  are 
destroyed  no  later  than  5  years  after 
completion  of  the  evaluation  study  (NIH 
Records  Control  Schedule,  items  1100- 
C-12d,  110O-C-14b,  1100-C-15b). 

Policy  Coordination  for  this  system  is 
provided  by:  Associate  Director  for 
Science,  Policy  and  Legislation,  National 
Institutes  of  Health,  Building  1,  Room 
137.  9000  Rockville  Pike,  Bethesda.  MD 
20892. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

See  Appendix  1. 

NOTIFICATKm  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  ofiicial  of  the  organization 
responsible  for  the  evaluation,  as  listed 
in  Appendix  2.  If  you  are  not  certain 
which  component  of  NIH  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 
you  in  several  components  of  NIH,  write 
to  NIH  Privacy  Act  Coordinator. 
Building  31,  Room  3B07,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information: 

1.  Full  name; 

2.  Name  and  location  of  the 
evaluation  study  or  other  NIH  program 
in  which  the  requester  participated  or 
the  institution  at  which  the  requester 
was  a  student  or  employee,  if 
applicable; 

3.  Approximate  dates  of  participation, 
matricultation  or  employment,  if 
applicable. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  wrritten 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 


must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants;  from  systems  of 
record  09-25-0036.  "Grants:  IMPAC 
(Grants/Contract  Information),  HHS/ 
NIH/DRG;"  09-25-0112,  "Grants: 
Research,  Research  Training.  Fellowship 
and  Construction  Applications  and 
Awards.  HHS/NIH/OD";  NSF-6, 
"Doctorate  Record  File",  NSF-43. 
"Doctorate  Work  History  File" 
(previously  entitled  "NSF-43.  "Roster 
and  Survey  of  Doctorate  Holders  in  The 
United  States"  and  other  records 
maintained  by  the  operating  programs  of 
NIH;  the  National  Academy  of  Sciences 
and  other  contractors;  grantees  or 
collaborating  researchers;  or  publicly 
available  sources  such  as 
bibliographies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  1:  System  Managers 

.National  Institutes  Health,  Office  of  the 
Director,  Associate  Director  for  Science, 
Policy  and  Legislation,  Building  1.  Room 
137, 9000  Rockville  Pike,  Bethesda,  MD 
20892. 

National  Heart,  Lung  and  Blood  Institute 
(NHLBI):  Director,  Office  of  Program 
Planning  &  Evaluation,  Building  31,  Room 
5A03,  Bethesda,  MD  20892. 

National  Library  of  Medicine  (NLM):  Special 
Assistant  for  Operations  Research,  OHice 
of  the  Director,  Building  38,  Room  2818, 
Bethesda,  MD  20892. 

National  Eye  Institute  (NEI);  Associate 
Director  for  Program  Planning.  Analysis 
and  Evaluation,  Building  31,  Room  6A25, 
Bethesda,  MD  20892. 

National  Cancer  Institute  (NCI),  Privacy  Act 
Coordinator,  National  Institutes  of  Health, 
Building  31,  Room  4B43,  Bethesda.  MD 
20892. 


National  Institute  on  Aging  (NLA):  Chief, 
Office  of  Planning,  Analysis,  Technical 
Information  and  Evaluation,  Federal 
Building.  Room  6A09.  7550  Wisconsin 
Avenue,  Bethesda.  MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID):  Chief,  Information 
Technology  and  Evaluation  Branch.  Office 
of  Administrative  Management,  Building 
31,  Room  7A17,  Bethesda.  MD  20892. 

National  Institute  of  Child  Health  and  F-luman 
Development  (NICHD):  Chief,  Office  of 
Planning  and  Evaluation,  Building  31,  Room 
2A10,  Bethesda.  MD  20892. 

National  Institute  of  Dental  Research  (NIDR): 
Chief,  Office  of  Planning.  Evaluation 
Section,  Building  31,  Room  2C36,  Bethesda. 
MD  20892. 

.National  Institute  of  Environmental  Health 
Sciences  (NIEHS):  Program  Analyst.  Office 
of  Program  Planning  and  Evaluation.  P.O. 
Box  12233.  Research  Triangle  Park.  NC 
27709. 

National  Institute  of  General  Medical 
Sciences  (NIGMS):  Associate  Director  for 
Evaluation,  Westwood  Building,  Room 
9A18,  5333  Westbard  Avenue.  Bethesda. 
MD  20892. 

Fogarly  International  Center  (FIG):  National 
Institutes  of  Health,  Assistant  Director  for 
Planning  and  Evaluation,  Building  38A, 
Room  607,  Bethesda,  MD  20892. 

Division  of  Research  Grants  (DRG),  Assistant 
Director  for  Special  Projects,  Westwood 
Building,  Room  457,  5333  Westbard 
Avenue.  Bethesda.  MD  20892. 

Division  of  Research  Resources  (DRR): 
Evaluation  Officer,  Office  of  Program 
Planning  and  Evaluation,  NIH,  Building  31, 
Room  5B54.  Bethesda,  MD  20882. 

National  Center  for  Nursing  Research 
(NCNR).  Chief,  Office  of  Program  Planning 
and  Evaluation,  Building  38.  Room  B2E17, 
Bethesda,  MD  20892. 

Appendix  2:  Notification  and  Access  Offkiak 

Nni,  Office  of  the  Director.  Associate 

Director  for  Science,  PoUcy  and  Legislation, 

Building  1,  Room  137.  9000  Rockville  Pike, 

Bethesda,  MD  20892. 
National  Heart,  Lung  and  Blood  Institute 

(NHLBI):  Privacy  Act  Coordinator,  Building 

31,  Room  5A29,  Bethesda,  MD  20892. 
National  Library  of  Medicine  (NLM):  Special 

Assistant  for  Operations  Research,  Office 

of  the  Director,  Building  38.  Room  2S1& 

Bethesda.  MD  20892. 
National  Eye  Institute  (NEI):  Executive 

Officer,  Building  31,  Room  6A25,  Bethesda, 

MD  20892. 
Fogarty  International  Center  (FIC):  Assistant 

Director  for  Planning  and  Evaluation. 

Building  38A,  Room  607,  Bethesda,  MD 

20892. 
Division  of  Research  Grants  (DRG):  Assistant 

Director  for  Special  Projects,  Westwood 

Building,  Room  457,  5333  Westbard 

Avenue,  Bethesda,  MD  20892. 
Division  of  Research  Resources  (DRR): 

Program  Analyst,  Office  of  Program 

Planning  and  Evaluation,  Building  31,  Room 

5B54.  Bethesda,  MD  20892. 
National  Cancer  Institute,  Privacy  Act 

Coordinator,  National  Institutes  of  Health, 


Building  31.  Room  10A30.  Bethesda.  MD 

20892. 
[FR  Doc.  88-26752  Filed  11-21-88;  8:45am| 
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Centers  for  Disease  Control 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Centers  for  Disease  Control. 
HHS. 

action:  Annual  publication  of  system  of 
record  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Centers  for 
Disease  Control  (CDC)  is  publishing  the 
table  of  contents  and  minor  changes  to 
its  notices  of  systems  of  records. 

SUPPLEMENTARY  INFORMATKMI:  CDC  has 

completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  the  table  of  contents  and  those 
minor  changes  which  affect  the  public's 
right  or  need  to  know,  such  as  changes 
in  the  system  location  of  records  or  the 
designation  and  address  of  system 
managers. 

1.  CENTERS  FOR  DISEASE  CONTROL 

TABLE  OF  CONTENTS 

A.  The  following  CDD  active  systems 
of  records  were  last  published  in  the 
Federal  Register.  51  FR  42449.  November 
24.1986: 
09-20-0000  Cooperative  Mycoses  Study. 

HHS/CDC/CID. 
09-20-0001  Certified  Interpreting  Physician 

File.  HHS/CDC/NIOSH. 
09-20-0027  RadiaUon  Exposure  Records  for 

mOSH  Employees.  HHS/CDC/NIOSH. 
09-20-0055  Administrative  Files  for 

Research/Demonstration  and  Training 

Grants,  and  Cooperative  Agreements 

Applications.  HHS/CDC/NIOSH. 
09-20-0059  Division  of  Training  Mailing  List 

HHS/CDC/NIOSH. 
0»-2O-0089  Studies  of  Treatment  of 

Tuberculosis  and  Other 

Mycobacterioses.  HHS/CDC/CPS. 
09-20-0090  Studies  of  Testing  for 

Tuberculosis  and  Other 

Mycobacterioses.  HHS/CDC/CPS. 
09-20-0096  Records  of  Tuskegee  Study 

Health  Benefit  Recipients.  HHS/CDC/ 

CPS. 
09-20-0102  Alien  Mental  Waiver  Program. 

HHS/CDC/CPS. 
09-20-0103  Alien  Tuberculosis  Followup 

Program.  HHS/CDC/CPS. 
09-20-0106  Specimen  Handling  for  Testing 

and  Related  Data.  HHS/CDC/CID. 
09-20-0112  CDC  Exchange  Visitor  and  Guest 

Researcher  Records.  HHS/CDC/PMO 
09-20-0113  Epidemic  Investigation  Case 

Records.  HHS/CDC/CID. 
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09-20-0117  Medical  aod  Test  Record  Result* 
of  Individuals  Involved  in  NIOSH 
Laboratory  Studies.  HHS/CDC/NIOSH. 

09-20-0118  Study  at  Work  Sites  Where 

Agents  Suspected  of  Being  Occupational 
Hazards  Exist.  HHS/CDC/NIOSH. 

09-20-0136  Epidemiologic  Studies  and 

Surveillance  of  Disease  Problems.  HHS/ 
CDC/CID. 

09-20-01137  Passport  File.  HHS/CDC/IHPO. 

09-20-0138  Epidemic  Intelligence  Service 
Officers  Files.  HHS/CDC/EPO. 

09-20-0147  Occupational  Health 

Epidemiological  Studies.  HHS/CDC/ 
NIOSH. 

09-20-0149  Morbidity  Studies  in  Coal  Mining. 
Metal  and  Non-metal  Mining  and 
General  Industry  HHS/CDC/NIOSH. 

09-20-0153  Mortality  Studies  in  Coal  Mining. 
Metal  and  Non-metal  Mining  and 
General  Industry.  HHS/CDC/NIOSH. 

09-20-0134  Medical  and  Laboratory  Studies. 
HHS/CDC/NIOSH. 

09-20-0157  Clinical  Laboratory  Personnel 
Proficiency  Test  Results  (Medicare). 
HHS/CDC/TLPO. 

09-20-0159  Records  of  Subjects  in 

Certification.  Testing,  Studies  of  Personal 
Protective  Devices,  and  Accident 
Investigations.  HHS/CDC/NIOSH. 

09-20-0160  Records  of  Subjects  in  Health 
Promotion  and  Education  Studies.  HHS/ 
CDC/CHPE. 

09-20-0161  Records  of  Health  Professionals 
in  Disease  Prevention  and  Control 
Training  Programs.  HHS/CDC/CPS. 

09-20-0162  Records  of  Subjects  in  Agent 
Orange.  Vietnam  Experience,  and 
Selected  Cancers  Studies.  HHS/CDC/ 
CEHIC. 

B.  The  following  National  Center  for 
Health  Statistics  systems,  renumbered 
to  reflect  the  organizational  realignment 
with  CDC,  were  last  published  in  the 
Federal  Register,  51  FR  42368.  November 
24. 1986: 

09-20-0103  Applicants  for  National  Center  for 

Health  Statistics  Technical  Assistance. 

HHS/CDC/NCHS.  (Formerly  numbered 

09-37-0009.) 
09-20-0168  Curricula  Vitae  of  Consultants  to 

the  National  Center  for  Health  Statistics. 

HHS/CDC/NCHS.  (Formerly  numbered 

09-37-0014). 
09-20-0169  Users  of  Health  Statistics.  HHS/ 

CDC/NCHS.  (Formerly  numbered  09-37- 

0016.) 

C.  The  following  four  NCHS  system 
notices  were  last  published  in  the 
Federal  Register.  49  FR  37692, 
September  25,  1984: 

09-20-0164    Health  and  Demographic 
Surveys  Conducted  in  Probability 
Samples  of  the  United  States  PopulaUon. 
HHS/CDC/NCHS.  (Formerly  numbered 
09-37-0010). 

09-20-0165    Health  Manpower  Inventories 
and  Surveys.  HHS/CDC/NCHS. 
(Formerly  numbered  09-37-0011). 


09-20-0166    Vital  Statistics  for  Births, 
Deaths,  Fetal  Deaths,  Marriages,  and 
Divorces  Occurring  in  the  United  States 
During  Each  Year.  HHS/CDC/NCHS. 
(Formerly  numbered  09-37-0012.) 

09-20-0167    Health  Resources  Utilization 
Statistics.  HHS/CDC/NCHS.  (Formeriy 
numbered  09-37-0013). 

2.  The  following  systems  reflect 
changes  in  the  system  location  of 
records  or  the  designation  or  address  of 
system  managers.  The  revised 
categories  are  published  in  their  entirety 
below: 

09-20-0055 

SYSTEM  NAME: 

Administrative  Files  for  Research/ 
Demonstration  and  Training  Grants,  and 
Cooperative  Agreements  Applications. 
HHS/CDC/NIOSH. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SVSTEM  LOCATION: 

Division  of  Research  Grants,  National 
Institutes  of  Health.  Westbard  Bldg., 
Westbard  Avenue.  Bethesda.  MD  20014. 

Grants  Management  Office. 
Procurement  and  Grants  Office, 
Buckhead  Bldg.,  Rm.  300.  Centers  for 
Disease  Control.  1600  Clifton  Road. 
Atlanta.  GA  30333. 

Grants  Program  Activity,  Office  of  the 
Director,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Bldg.  1,  Rm.  3053,  Centers  for 
Disease  Control.  1600  Clifton  Road, 
Atlanta.  GA  30333. 

Division  of  Training  and  Manpower 
Development.  Division  of  Biomedical 
and  Behavioral  Science,  Division  of 
Physical  Science  and  Engineering,  and 
Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies,  NIOSH, 
4676  Columbia  Parkway.  Cincinnati, 
Ohio  45226. 

Division  of  Respiratory  Disease 
Studies  and  Division  of  Safety  Research, 
NIOSH.  944  Chestnut  Ridge  Road. 
Morgantown,  WV  26505. 

Federal  Records  Center.  4205  Suitland 
Road,  Suitland,  MD  20409,  and  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Data  are  also  occasionally  located  at 
grantee  sites  as  studies  are  developed, 
data  collected,  and  reports  written.  A 
list  of  grantee  sites  where  individually 
identifiable  data  are  currently  located  is 
available  upon  request  to  the  system 
manager. 


SYSTEM  MANOClHS)  AND  ADDIIES8: 

Grants  Management  Officer, 
Procurement  and  Grants  Office, 
Buckhead  Bldg.,  Rm.  300.  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  30333. 

Associate  Director  for  Grants,  Grants 
Program  Activity,  Office  of  the  Director. 
NIOSH.  Bldg.  1.  Rm.  3053,  Centers  for 
Disease  Control.  1800  Clifton  Road, 
Atlanta,  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support 
Bldg.  1.  Rm.  2011,  Centers  for  Disease 
Control  1600  Clifton  Road.  Atlanta.  GA 
30333. 


09-20-0106 

SYSTEM  name: 

Specimen  Handling  for  Testing  and 
Related  Data.  HHS/CDC/CID. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYSTEM  LOCATION: 

Center  for  Infectious  Diseases,  Bldg.  4. 
Rm.  B-35,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta.  GA  30333. 

San  Juan  Laboratories,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control.  San  Juan,  Puerto  Rico  00936. 

Center  for  Prevention  Services. 
Freeway  Office  Park,  Rm.  310,  Centers 
for  Disease  Control.  1600  Clifton  Road. 
Atlanta,  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point.  GA  30344, 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager. 


SYSTEM  MANAOElKS)  AND  AOOHESS: 

Director,  Center  for  Infectious 
Diseases,  Bldg.  1,  Rm.  6013,  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  30333. 

Chief,  Dengue  Branch,  Division  of 
Vector-Borne  Viral  Diseases,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  GPO  Box  4532,  San  Juan.  Puerto 
Rico  00936. 

Director,  Center  for  Prevention 
Services,  Freeway  Office  Park,  Rm.  310. 
Centers  for  Disease  Control,  1600  Chfton 
Road,  Atlanta.  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support. 
Bldg.  1.  Rm.  2011.  Centers  for  Disease 
Control.  1600  Clifton  Road,  Atlanta.  GA 
30333. 


09-20-0136 

SYSTEM  NAME: 

Epidemiologic  Studies  and 
Surveillance  of  Disease  Problems.  HHS/ 
CDC/CID. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 

categories  are  revised  in  their  entirety: 

*        *        *        «        • 

SYSTEM  location: 

Center  for  Infectious  Diseases.  Bldg.  1. 
Rm.  6013,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333. 

San  Juan  Laboratories,  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control.  San  Juan.  Puerto  Rico  00936. 

Center  for  Prevention  Services, 
Freeway  Office  Park.  Rm.  313,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30333. 

Center  for  Environmental  Health  and 
Injury  Control.  Chamblee  Bldg.  27. 
Centers  for  Disease  Control.  1600  Clifton 
Road.  Atlanta.  GA  30333. 

Epidemiology  Program  Office.  Bldg.  1, 
Rm.  5009,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333. 

Training  and  Laboratory  Program 
Office,  Executive  Park,  Bldg.  24,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue.  East  Point.  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager. 


SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director.  Center  for  Infectious 
Diseases.  Bldg.  1,  Rm.  6013.  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Atlanta.  GA  30333. 

Chief,  Dengue  Branch,  Division  of 
Vector-Borne  Viral  Diseases,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  GPO  Box  4532,  San  Juan.  Puerto 
Rico  00936. 

Director,  Center  for  Prevention 
Services,  Freeway  Office  Park,  Rm.  310, 
Centers  for  Disease  Control.  1600  Clifton 
Road,  Atlanta,  GA  30333. 

Director.  Center  for  Environmental 
Health  and  Injury  Control.  Chamblee 
Bldg.  27.  Centers  for  Disease  Control. 
1600  Clifton  Road.  Atlanta,  GA  30333. 

Director,  Epidemiology  Program 
Office,  Bldg.  1,  Rm.  5009,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30333. 

Director,  Training  and  Laboratory 
Program  Office,  Executive  Paik,  Bldg.  24. 
Centers  for  Disease  Control.  1600  Clifton 
Road.  Atlanta.  GA  30333. 


Policy  coordination  is  provided  by: 
Director.  Office  of  Program  Support, 
Bldg.  1,  Rm.  2011,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333. 


09-20-0136 

f 

SYSTEM  name: 

Epidemic  Intelligence  Service  Officers 
Files.  HHS/CDC/EPO. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 


SYSTEM  location: 

Epidemiology  Program  Office,  Bldg.  1. 
Rm.  5116.  Centers  for  Disease  Control. 
1600  Clifton  Road.  Atlanta,  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point  GA  30344. 

Dated:  October  21, 1988. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control. 

[FR  Doc.  88-24815  Filed  11-21-88;  8:45  am] 

Btti.lNO  CODE  4160-1S-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

Privacy  Act  of  1974;  Annuai 
Publication  of  Systems  of  Records 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry,  HHS. 

ACTION:  Annual  publication  of  system  of 
record  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  is  publishing  the  table  of 
contents  of  its  system  of  records. 

SUPPl£MENTARY  INFORMATION:  ATSDR 

has  completed  the  annual  review  of  its 
system  of  records  and  is  publishing  the 
listing  below.  There  are  no  changes  to 
report  which  affect  the  public's  right  or 
need  to  know. 

The  following  system  notice  currently 
maintained  by  ATSDR  was  published  in 
the  Federal  Register,  53  FR  30720, 
August  15. 1988: 

TABLE  OF  CONTENTS 

09-19-0001    Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances.  HHS/ ATSDR/ 
OHA. 


Dated:  October  21,  1988. 

Walter  R.  Dowdle, 

Acting  Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry. 

[FR  Doc.  88-24814  Filed  11-21-88;  8:45  am| 
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Public  Health  Service 
Indian  Health  Service 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Indian  Health  Service,  PHS, 
HHS. 

action:  Publication  of  minor  changes  to 
systems  of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Indian  Health 
Service  (IHS)  in  the  Public  Health 
Service  (PHS)  is  publishing  minor 
changes  to  its  notices  of  systems  of 
records.  The  three  IHS  notices  of 
systems  of  records  are  being  published 
in  their  entirety. 

SUPPLEMENTARY  INFORMATION:  IHS  has 

completed  the  armual  review  of  its 
systems  of  records  and  is  publishing 
below  (1)  a  table  of  contents  which  lists 
all  active  systems  of  records  in  IHS.  and 
(2)  the  three  IHS  notices  of  systems  of 
records  in  their  entirety.  Minor  changes 
have  been  made  to  the  previously 
published  notices  of  systems  of  records. 
These  changes  reflect  the  elevation  of 
IHS  to  agency  status  within  PHS.  The 
designation  of  IHS  as  a  component 
agency  within  PHS  went  into  effect  on 
January  4, 1968.  Revisions  to  systems  of 
records  numbers  have  been  made  as  a 
result  of  this  change.  A  revision  of  the 
introductory  paragraph  of  the  Routine 
Uses  section  of  the  Health  and  Medical 
Records  Systems  Notice,  which  reflects 
revisions  to  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulations.  42  CFR  Part  2, 
which  became  effective  on  August  10, 
1987,  has  also  been  made.  Minor 
changes  which  affect  the  public's  rights 
or  need  to  know,  such  as  changes  in  the 
storage  locations  of  records  within  the 
system  or  the  addresses  of  system 
managers  have  also  been  made  to  all 
three  systems  notices  where 
appropriate. 
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Date:  October  27. 1988. 
Robert  McSwain, 

Associate  Director.  Office  of  Administration 
and  Management 

Indian  Healtli  Service 

Table  of  Contents 

09-17-0001    Health  and  Medical  Records 

Systems.  HHS/IHS/OHP 
09-17-0002    Indian  Health  Service 

Scholarship  Programs/HHS/IHS/OHP 
09-17-0003    Indian  Health  Service  Staff 

Credentials  and  Privileges  Records, 

HHS/IHS/OHP 

09-17-0001 

System  name: 

Health  and  Medical  Records  Systems. 
HHS/IHS/OHP. 

Security  classification: 

None. 

System  location: 

Indian  Health  Service  (IHS)  hospitals, 
health  centers,  school  health  centers, 
health  stations,  field  clinics,  Service 
Units,  IHS  Area  Offices  (Appendix  1), 
and  Regional  Federal  Records  Centers 
(Appendix  2].  Automated  records, 
including  Patient  Care  Information 
System  (PICS)  records,  are  stored  at  the 
Data  Processing  Service  Center,  IHS, 
located  in  Albuquerque,  New  Mexico 
(Appendix  1).  Records  may  also  be 
located  at  hospitals  and  offices  of  health 
care  providers  who  are  imder  contract 
to  IHS.  A  current  list  of  contractor  sites 
is  available  by  writing  to  the 
appropriate  System  Manager  (Area  or 
Service  Unit  Director)  at  the  address 
shown  in  Appendix  1. 

Categories  of  individuals  covered  by  the 
system: 

Individuals,  including  both  IHS 
beneficiaries  and  nonbeneficiaries.  who 
are  examined/treated  on  an  inpatient 
and/or  outpatient  basis  by  IHS  staff 
and/or  contract  (including  tribal 
contract)  health  care  providers. 

Categories  of  records  in  the  system: 

1.  Health  and  medical  records 
containing:  Examination,  diagnostic  and 
treatment  data;  proof  of  eligibility;  social 
data  such  as  name,  address,  data  of 
birth,  tribe;  case  records  for  special 
programs  such  as:  Dental,  social  service, 
mental  health,  nursing;  and  laboratory 
test  results.  2.  Follow-up  registers  of 
individuals  with  specific  health 
conditions  or  a  particular  health  status 
such  as:  Tumors,  communicable 
diseases,  hospital  commitment, 
suspected  and  confirmed  physical  child 
abuse  and  neglect,  immunizations,  self- 
destructive  behavior,  or  handicap.  3. 
Logs  of  individuals  provided  health  care 


by  staffs  of  specific  hospital  components 
such  as:  Surgery,  emergency,  obstetric 
delivery,  x-ray  and  laboratory.  4. 
Operation  and/or  disease  indices  for 
particular  hospitals  which  list  each 
relevant  patient  by  the  operation  or 
disease.  5.  Monitoring  strips  and  tapes 
such  as  fetal  monitoring  strips  and  EEC 
and  EKG  tapes.  6.  In  the  Achorage, 
Alaska;  Billings,  Montana;  and  Tucson, 
Arizona  Area  Offices  automated  patient 
medical  records  are  maintained  in  the 
Patient  Care  Information  System  (PCIS) 
which  provides  for  structiu^d  patient 
medical  summaries  to  IHS  and  contract 
health  care  providers,  such  as:  Name; 
beneficiary  code;  Social  Security 
Number  (SSN)  (voluntary);  address: 
tribe;  date  of  birth;  and  examination, 
diagnostic  and  treatment  results.  7. 
Third-party  reimbursement  records 
containing  name,  address,  date  of  birth, 
date  of  admission  and  Medicare  or 
Medicaid  claim  numbers,  SSN 
(voluntary),  health  plan  name,  insiuance 
number,  employment  status,  and  other 
relevant  claim  information  necessary  to 
process  and  validate  third-party 
reimbursement  claims. 

Authority  for  maintenance  of  the 
system: 

Section  321  of  the  Public  Health 
Service  Act,  as  amended,  (42  U.S.C.  248), 
"Hospitals,  Medical  Examinations  and 
Medical  Care."  Section  327A  of  the 
Public  Health  Service  Act  as  amended, 
(42  U.S.C.  254a-l),  "Hospital-Affiliated 
Primary  Care  Centers."  Indian  Self 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450).  Snyder 
Act  (25  U.S.C.  13).  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
seq.).  Construction  of  Community 
Hospitals  Act  (25  U.S.C.  2005-2005f). 
Indian  Health  Service  Transfer  Act  (42 
use.  2001-2004). 

Purposes: 

The  purposes  of  this  system  are: 

1.  To  provide  a  description  of  a 
patient's  illness,  the  treatment 
administered  and  results  achieved,  and 
to  plan  for  future  care  of  the  patient. 

2.  To  provide  IHS  program  officials 
with  statistical  data  upon  which  the 
health  care  program  is  evaluated  and 
modified  to  meet  future  needs. 

3.  To  serve  as  a  means  of 
communication  among  members  of  the 
health  care  team  who  contribute  to  the 
patient's  care  by  integrating  information 
from  field  visits  with  that  from  IHS 
facilities  which  have  provided 
treatment. 

4.  To  serve  as  the  official 
documentation  of  health  care  rendered. 

5.  To  contribute  to  continuing 
education  of  IHS  staff  to  improve  their 


competency  to  deliver  health  care 
services. 

6.  For  disease  surveillance  purposes. 
For  example: 

(a)  The  Centers  forPissase  Control 
may  use  these  recoros  for  their 
monitoring  of  various  communicable 
diseases  among  persons  residing  within 
the  United  States;  and 

(b)  The  National  Institutes  of  Health 
may  use  these  records  for  their  review 
of  die  prevalence  of  particular  diseases 
(i.e.,  malignant  neoplasms,  diabetes 
mellitus.  arthritis,  metabolism  and 
digestive  diseases]  for  various  ethnic 
groups  of  the  Nation. 

7.  To  compile  and  provide  aggregated 
program  statistics.  Upon  request  of  other 
components  of  the  Department,  IHS  will 
provide  statistical  information,  from 
which  individual  identifiers  have  been 
removed,  such  as: 

(a)  To  the  National  Center  for  Health 
Statistics,  for  its  dissemination  of 
aggregated  health  statistics  for  various 
ethnic  groups; 

(b)  To  the  Assistant  Secretary  for 
Population  Affairs  to  keep  a  record  of 
the  nimiber  of  sterilizations  provided 
through  the  use  of  Federal  funds; 

(c)  To  the  Health  Care  Financing 
Administration  for  the  documentation  of 
IHS  health  care  covered  by  the 
Medicare  and  Medicaid  programs  for 
third-party  reimbursement;  and 

(d)  To  the  Bureau  of  Support  Services. 
Health  Care  Financing  Administration, 
to  determine  the  prevalence  of  end-stage 
renal  disease  among  the  American 
Indian  and  Alaska  Native  population 
and  to  coordinate  the  care  of  American 
Indian  and  Alaska  Native  patients  with 
this  condition. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

If  an  individual  receives  treatment,  or 
referral  for  treatment,  for  alcohol  or  drug 
abuse,  then  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulations,  42  CFR  Part  2  may 
apply.  In  general  under  these 
regulations,  the  only  disclosures  of  the 
alcohol  or  drug  abuse  record  which  may 
be  made  without  patient  consent  are:  (1) 
To  meet  medical  emergencies  (42  CFR 
Part  D,  §  2.51),  (2)  for  research,  audit, 
evaluation  and  examination  (42  CFR 
Part  D,  5  8  2.52  and  2.53),  (3)  pursuant  to 
a  court  order  (42  CFR  2.61-2.67),  and  (4) 
pursuant  to  a  qualified  service 
organization  agreement,  as  defined  in  42 
CFR  2.11.  In  all  other  situations,  written 
consent  of  the  patient  is  usually  required 
prior  to  disclosure  of  alcohol  or  drug 
abuse  information  under  the  routine 
uses  listed  below. 


Individuals  acting  in  loco  parentis  to 
minors,  as  well  as  parents,  legal 
guardians,  and  custodians  may  act  on 
behalf  of  the  subject  individual  for 
purposes  of  giving  consent  for 
disclosures  to  others  when  it  is 
determined  that  the  subject  individual  is 
a  minor  who  is  unable  to  or  cannot 
exercise  with  appropriate 
understanding,  the  right  of  consent  by 
himself  or  herself. 

1.  Records  may  be  disclosed  to  State, 
local  or  other  authorized  organizations 
which  provide  health  services  to 
American  Indians  and  Alaska  Natives, 
or  provide  third-party  reimbursement  or 
fiscal  intermediary  functions,  for  the 
purpose  of  planning  for  or  providing 
such  services,  billing  or  collecting  third- 
party  reimbursements  and  reporting 
results  of  medical  examination  and 
treatment. 

2.  Records  may  be  disclosed  to 
Federal  and  non-Federal  school  systems 
which  serve  American  Indians  and 
Alaska  Natives  for  the  purpose  of 
student  health  maintenance. 

3.  Records  may  be  disclosed  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits,  or 
utilization  review. 

4.  Records  may  be  disclosed  to 
authorized  organizations,  such  as  the 
United  States  Office  of  Technology 
Assessment,  or  individuals  for  conduct 
of  analytical  and  evaluation  studies 
sponsored  by  the  IHS. 

5.  Records  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  that  office  made  at  the 
request  of  the  subject  individual. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  Has  required  the  recipient  to — (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 


and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

7.  Information  regarding  the 
commission  of  crimes  or  the  reporting  of 
occurrences  of  communicable  diseases, 
suspected  or  confirmed  physical  child 
abuse  or  neglect,  births,  or  deaths,  etc., 
may  be  disclosed  by  health  providers 
and  facilities  to  State  and  local  agencies 
as  required  by  State  and  local  law.  The 
disclosure  of  patient  information  on 
alcohol  or  drug  abuse  for  purposes  of 
criminal  investigations  or  prosecution  of 
the  patient  must  be  authorized  by  court 
order  issued  under  42  CFR  2.65. 

8.  Information  regarding  suspected 
cases  of  physical  child  abuse  or  neglect 
may  be  disclosed  to  members  of 
community  child  protective  teams 
(comprised  of  representatives  of  tribes. 
Bureau  of  Indian  Affairs,  a  child 
protective  service  agency,  the  judicial 
8ystem(8)  (local.  State,  tribal),  law 
enforcement  officers  (State,  coimty, 
Tribal  or  local))  and  IHS  for  the 
purposes  of  establishing  a  diagnosis, 
formulating  a  treatment  plan,  monitoring 
the  plan,  investigating  reports  of 
suspected  physical  child  abuse  or 
neglect  and  making  recommendations  to 
the  appropriate  court  of  competent 
jurisdiction.  The  disclosure  of  patient 
information  on  alcohol  or  drug  abuse  for 
purpose  of  criminal  investigation  or 
prosecution  of  the  patient  for  suspected 
child  abuse  or  neglect  must  be 
authorized  by  a  court  order  issued  under 
42  CFR  2.65. 

9.  The  Department  may  disclose 
information  from  this  system  pf  records 
to  the  Department  of  Justice,  to  a  court 
or  other  tribunal,  or  to  another  party 
before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so  has  agreed  to 
represent  the  employee;  or 


(d)  The  United  Stales  or  any  agency 
thereof  where  HHS  determines  thai  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  htigation.  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  )ubtice.  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

10.  Records  may  be  disclosed  to  the 
Bureau  of  Indian  Affairs  and  its 
contractors  for  the  identification  of 
American  Indian  and  Alaska  Native 
handicapped  children  to  permit  that 
Bureau  to  carry  out  the  Education  for  All 
Handicapped  Children  Act  of  1975  (20 
U.S.C.  1401  et  seq.). 

11.  Records  may  be  disclosed  to  an 
IHS  contractor  for  the  purpose  of 
computerized  data  entry  or  maintenance 
of  records  contained  in  this  system.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
the  receipt  and  processing  of  such 
records. 

12.  Records  may  be  disclosed  to  a 
health  care  provider  under  contract  to 
IHS  (including  tribal  contractors)  to 
permit  the  contractor  to  obtain  health 
and  medical  information  about  the 
subject  individual  in  order  to  provide 
appropriate  health  sendees  to  that 
individual.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  receipt 
and  processing  of  such  records. 

13.  Records  may  be  disclosed  to  the 
State  of  Alaska.  Department  of  Health 
and  Social  Services  (DHSS)  (which 
supplies  part  or  all  of  this  information  to 
IHS),  in  response  to  its  request  for 
patient  summaries,  portions  of 
immunization  registers,  disease  indices 
and  other  computer-generated  medical 
summaries.  This  information  assists 
DHSS  in  its  provision  of  health  care  to 
the  subject  individual.  Disclosure  to  the 
State  of  Alaska's  DHSS  is  limited  to 
information  concerning  its  patients. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

File  folders,  ledgers,  card  files, 
microfiche,  microfilm,  punch  cards, 
computer  tapes,  disk  packs  and 
automatic  files. 
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Retrievability: 

Indexed  by  name,  record  number,  and 
SSN  and  cross-indexed.  SSN  is  supplied 
on  a  voluntary  basis. 

Safeguards: 

1.  Authorized  Users: 

Access  is  limited  to  authorized  IHS 
personnel  and  IHS  contractors  and 
subcontractors  in  the  performance  of 
their  duties.  Authorized  personnel 
include:  Medical  records  personnel, 
health  care  providers,  authorized 
researchers,  medical  audit  personnel, 
and  health  care  team  members. 

2.  Physical  Safeguards: 

Records  are  kept  in  locked  metal  filing 
cabinets  or  in  a  secured  room  at  all 
times  when  not  actually  in  use  during 
working  hours  and  at  all  times  during 
nonworking  hours  Magnetic  tapes, 
disks,  other  computer  equipment  and 
other  forms  of  personal  data  are  stored 
in  areas  where  fire  and  life  safety  codes 
are  strictly  enforced. 

Telecommunication  equipment 
(computer  terminals,  modems  and  disks] 
of  the  Patient  Care  Information  System 
(PCIS)  are  maintained  in  locked  rooms 
during  nonworking  hours.  Combinations 
on  door  locks  are  changed  periodically 
and  whenever  a  PCIS  employee  resigns, 
retires  or  is  reassigned. 

3.  Procedural  Safeguards: 

Within  each  facility  a  list  of  persoimel 
or  categories  of  persoimel  having  a 
demonstable  need  for  the  records  in  the 
performance  of  their  duties  has  been 
developed  and  is  maintained. 
Procedures  have  been  developed  and 
implemented  to  review  one-time 
requests  for  disclosure  to  personnel  who 
may  not  be  on  the  authorized  user  list. 
Proper  charge-out  procedures  are 
followed  for  the  removal  of  all  records 
from  the  area  in  which  they  are 
maintained.  Persons  who  have  a  need  to 
know  are  entrusted  with  records  from 
this  system  of  records  and  instructed  to 
safeguard  the  confidentiality  of  these 
records.  They  are  to  make  no  further 
disclosure  of  the  records  except  as 
authorized  by  the  system  manager  and 
permitted  by  the  Privacy  Act,  and  to 
destroy  all  copies  or  to  return  such 
records  when  the  need  to  know  has 
expired.  Procedural  instructions  include 
the  statutory  penalties  for 
noncompliance. 

The  following  automated  information 
systems  (AIS)  security  procedural 
safeguards  are  in  place  for  automated 
health  and  medical  records  maintained 
in  the  Patient  Care  Information  System. 
A  profile  of  automated  systems  security 
is  maintained.  Security  clearance 
procedures  for  screening  individuals, 
both  Government  and  contractor 


personnel,  prior  to  their  participation  in 
the  design,  operation,  use  or 
maintenance  of  IHS  automated 
information  systems  are  implemented. 
The  use  of  ciurent  passwords  and  log-on 
codes  are  required  to  protect  sensitive 
automated  data  irom  unauthorized 
access.  Such  passwords  and  codes  are 
changed  periodically.  An  automated 
audit  trail  is  maintained.  Only 
authorized  IHS  Data  Processing  Service 
Center  staff  may  modify  automated  files 
in  batch  mode.  Personnel  at  remote 
terminal  sites  may  only  retrieve 
automated  data.  Such  retrievals  are 
password  protected. 

Privacy  Act  requirements  and 
specified  Automated  Information 
System  security  provisions  are 
specifically  included  in  contracts  and 
agreements  and  the  system  manager  or 
his/her  designee  oversee  compliance 
with  these  contract  requirements. 

4.  Implementing  Guidelines: 

DHHS  Chapter  45-13  and 
supplementary  Chapter  PHS.hf:45-13  of 
the  General  Administraton  Manual;  and 
Part  6,  ADP  Systems  Security."  of  the 
DHHS  Information  Resources 
Management  Manual. 

Retention  and  Disposal: 

Patient  listings  which  may  identify 
individuals  are  maintained  in  IHS  Area 
and  Program  Offices  permanently. 
Inactive  records  are  held  at  the  facility 
which  provided  health  services  from 
three  to  seven  years  and  then  are 
transferred  to  the  appropriate  Federal 
Records  Center.  Monitoring  strips  and 
tapes  (i.e.,  fetal  monitoring  strips  and 
EEC  and  EKG  tapes)  which  are  not 
stored  in  the  patient's  official  medical 
record,  are  stored  at  the  health  facility 
for  one  yeiir  and  are  then  transferred  to 
the  appropriate  Federal  Records  Center. 
(See  Appendix  2  for  Federal  Record 
Center  addresses.)  Records  are  retained 
at  the  Regional  Federal  Records  Centers 
for  25  years.  Disposal  methods  include 
burning  or  shredding  of  hard  copy  and 
erasing  of  magnetic  media. 

System  managerfs)  and  address: 

Policy-Coordinating  Official:  Director, 
Division  of  Clinical  and  Preventive 
Health  Services,  Indian  Health  Service, 
5600  Fishers  Lane,  Room  6A-55. 
Rockville,  Maryland  20857. 

See  Appendix  1.  The  IHS  Area/ 
Program  Office  Directors  and  Service 
Unit  Directors  listed  in  Appendix  1  are 
System  Managers. 

Notification  procedure: 

General  Procedure: 

Requests  must  be  made  to  the 
appropriate  System  Manager  (IHS  Area/ 
Program  Office  Director  or  Service  Unit 


Director).  An  individual  who  requests  a 
copy  of,  or  access  to,  a  medical  record 
shall  at  the  time  the  request  is  made 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  Such  a 
representative  may  be  an  IHS  health 
professional.  When  an  individual  is 
seeking  to  obtain  information  about 
himself /herself  which  may  be  retrieved 
by  a  different  nemie  or  identifier  than 
his/her  current  name  or  identifier,  he/ 
she  shall  be  required  to  produce 
evidence  to  verify  that  he/she  is  the 
person  whose  record  he/she  seeks. 

No  verification  of  identity  shall  be 
required  where  the  record  is  one  which 
is  required  to  be  disclosed  under  the 
Freedom  of  Information  Act. 

Requests  In  Person: 

Identification  papers  with  current 
photographs  are  preferred  but  not 
required.  If  a  subject  individual  has  no 
identification  but  is  personally  known  to 
the  designated  agency  employee,  such 
employee  shall  make  a  written  record 
verifying  the  subject  individual's 
identity.  If  the  subject  individual  has  no 
identification  papers,  the  responsible 
system  manager  or  designated  agency 
official  shall  require  that  the  subject 
individual  certify  in  writing  that  he/she 
is  the  individual  whom  he/she  claims  to 
be  and  that  he/she  understands  that  the 
knowing  and  willful  request  or 
acquisition  of  records  concerning  an 
individual  under  false  pretenses  is  a 
criminal  offense  subject  to  a  $5,000  fine. 
If  an  individual  is  unable  to  sign  his/her 
name  when  required,  he/she  shall  make 
his/her  mark  and  have  the  mark  verified 
in  writing  by  two  additional  persons. 

Requests  By  Mail: 

Written  requests  must  contain  the 
name  and  address  of  the  requester,  his/ 
her  date  of  birth  and  at  least  one  piece 
of  information  which  is  also  contained 
in  the  subject  record,  and  his/her 
signatiu«  for  comparison  purposes.  If 
the  written  request  does  not  contain 
sufficient  information,  the  System 
Manager  shall  inform  the  requester  in 
writing  that  additional,  specified 
information  is  required  to  process  the 
request. 

Requests  By  Telephone: 

Since  positive  identification  of  the 
caller  caiuiot  be  established,  telephone 
requests  are  not  honored. 

Parents  And  Legal  Guardians: 

Parents  of  minor  children  and  legal 
guardians  of  legally  incompetent 
individuals  shcdl  verify  their  own 
identification  in  the  manner  described 
above,  as  well  as  their  relationship  to 
the  individual  whose  record  is  sought.  A 


copy  of  the  child's  birth  certificate  or 
court  order  establishing  legal 
guardianship  may  be  required  if  there  is 
any  doubt  regarding  the  relationship  of 
the  individual  to  the  patient. 

Record  access  procedures: 

Same  as  Notification  Procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought.  Requesters  may  also 
request  an  accounting  of  disclosures 
that  have  been  made  of  their  record,  if 
any. 

Contesting  record  procedures: 

Write  to  the  appropriate  IHS  Area/ 
Program  Office  Director  of  Service  Unit 
Director  at  his/her  address  specified  in 
Appendix  1,  and  specify  the  information 
being  contested,  the  corrective  action 
sought,  and  the  reasons  for  requesting 
the  correction,  along  with  supporting 
Information  to  show  huw  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

Record  source  categories: 

Patient  and/or  family  members,  IHS 
health  care  personnel,  contract  health 
care  providers.  State  and  local  health 
care  provider  organizations,  and 
Medicare  and  Medicaid  funding 
agencies. 

Systems  exempted  from  certain 
provisions  of  the  act: 

None. 

Appendix  1 — System  Managers  and  IHS 
Locations  Under  Their  Jurisdiction  Where 
Records  Are  MaintainMi 

Director,  Aberdeen  Area  Indian  Health 

Service,  Federal  Building,  115  Fourth 

Avenue,  SE..  Aberdeen,  South  Dakota 

57401 
Director,  Rapid  City  Service  Unit  Rapid  City 

Indian  Hospital,  Rapid  City,  South  Dakota 

67702 
Director,  Cheyenne  River  Service  Unit.  Eagle 

Butte  Indian  Hospital,  Eagle  Butte,  South 

Dakota  57625 
Director,  Fort  Berthold  Service  Unit,  Minni- 

Tohe  Indian  Health  Center,  New  Town, 

North  Dakota  58763 
Director,  Fort  Totten  Service  Unit,  Fort  Totten 

Indian  Health  Center,  Fort  Totten,  North 

Dakota  58335 
Director,  Pine  Ridge  Service  Unit,  Pine  Ridge 

Indian  Hospital,  Pine  Ridge,  South  Dakota 

57770 
Officer  in  Charge,  Wanblee  Indian  Health 

Center,  Wanblee,  South  Dakota  57577 
Director,  Rosebud  Service  Unit,  Rosebud 

Indian  Hospital,  Rosebud,  South  Dakota 

57570 
Director,  Sisseton-Wahpeton  Service  tJnit, 

Sisseton  Indian  Hospital,  Sisseton,  South 

Dakota  57262 
Director,  Wahpeton  bidian  School  Health 

Center,  Wahpeton,  North  Dakota  58075 


Director.  Standing  Rock  Service  Unit,  Fort 

Yates  Indian  Hospital.  Fort  Yates,  North 

Dakota  68538 
Director.  McLaughlin  Indian  Health  Center, 

McLaughlin,  South  Dakota  57642 
Director.  Turtle  Mountain  Service  Unit 

Belcourt  Indian  Hospital,  Belcourt.  North 

Dakota  68316 
Director,  Omaha- Winnebago  Service  Unit 

Winnebago  Indian  Hospital,  Winnebago, 

Nebraska  68071 
Director,  Yankton-Wagner  Service  Unit, 

Wagner  Indian  Hospital  Wagner  South 

Dakota  57380 
Director,  Pierre  Service  Unit  Ft  Thompson 

Indian  Health  Station.  Ft.  Thompson,  South 

Dakota  57339 
Director,  Pierre  Indian  School  Health  Center. 

c/o  Ft.  Thompson  Indian  Health  Station,  Ft 

Thompson,  South  Dakota  57339 
Director.  Lower  Brule  Indian  Health  Center. 

Lower  Brule,  South  Dakota  57584 
Director,  Bemidji  Area  Office.  Indian  Health 

Service.  203  Federal  Building.  Bemidji. 

Minnesota  56601 
Director,  Eastern  Michigan  Service  Unit 

Kincheloe  Indian  Health  Center,  Kincheloe. 

Minnesota  49788 
Director.  Leach  Lake  Service  Unit  Cass  Lake 

Indian  Hospital,  Cass  Lake.  Minnesota 

56633 
Director,  Inger  Indian  Health  Station.  Inger 

Route,  Deer  River,  Minnesota  56636 
Director,  Squaw  Lake  Indian  Health  Station, 

Squaw  Lake.  Minnesota  56681 
Director.  Ball  Club  Indian  Health  Station.  Ball 

Club,  Minnesota  56622 
Director,  Onigum  Indian  Health  Station.  Star 

Route.  Walker.  Minnesota  56484 
Director,  Red  Lake  Service  Unit,  Red  Lake 

Indian  Hospital,  Red  Lake,  Minnesota 

56671 
Director,  Ponemah  Indian  Health  Station, 

Ponemah,  Minnesota  56666 
Director,  White  Earth  Service  Unit  White 

Earth  Indian  Health  Center,  White  Earth. 

Minnesota  56591 
Director,  Naytahwaush  Indian  Health 

Station.  Naytahwaush,  Minnesota  56566 
Director,  Pine  Point  Indian  Health  Station, 

White  Earth,  Minnesota  56591 
Director,  Alaska  Native  Health  Service,  250 

Gambell  Street  Third  and  Gambell  Street, 

Anchorage,  Alaska  99501 
Director,  Anchorage  Service  Unit  PHS, 

Alaska  Native  Medical  Center,  P.O.  Box 

107741,  Anchorage,  Alaska  99510 
Director,  Alaska  Native  Health  Center,  St 

George  Island,  Alaska  99660 
Director,  Alaska  Native  Health  Center,  St. 

Paul  Island,  Alaska  99660 
Director,  Barrow  Service  Unit,  Barrow  Alaska 

Native  Hospital,  Barrow,  Alaska  99723 
Director,  Soudieast  Area  Regional  Health 

Center,  3272  Hospital  Drive,  Juneau,  Alaska 

99801 
Director,  Kotzebue  Service  Unit  Kotzebue 

Alaska  Native  Hospital,  Kotzebue,  Alaska 

99752 
Director,  Ketchikan  Alaska  Native  Health 

Center,  3289  Tongass  Avenue.  Ketchikan, 

Alaska  99901 
Director,  Annette  Islands  Service  Unit 

Metlakatla  Alaska  Native  Health  Center. 

Box  428,  Metlakatla,  Alaska  99926 
Director,  Yukon-Kuskokwim-Delta  Service 

Unit,  Yukon-Kuskokwim-Delta  Regional 


Hospital,  Indian  Health  Service,  Bethel, 

Alaska  99559 
Director,  Albuquerque  Area  Indian  Health 

Service.  505  Marquette.  NW..  Suite  1502. 

Albuquerque.  New  Mexico  87102-0097 
Director.  Albuquerque  Service  Unit 

Albuquerque  Indian  Hospital,  801  Vassar 

Drive.  NE..  Albuquerque,  New  Mexico 

87106 
Director,  Isleta  Indian  Health  Center.  P.O. 

Box  429,  Isleta,  New  Mexico  87022 
Director,  Jemez  Indian  Health  Center.  P.O. 

Box  256,  Jemez  Pueblo.  New  Mexico  87024 
Ciiief  Dental  Program.  IHS  Dental  Training 

Center,  Southwestern  Indian  Polytechnical 

Inst.,  9168  Coors  Road.  NW..  P.O.  Box 

25927,  Albuquerque,  New  Mexico  87125 
Director,  Indian  School  Health  Center, 

Southwestern  Indian  Polytechnical  Inst.. 

9168  Coors  Road,  NW..  P.O.  Box  25927. 

Albuquerque.  New  Mexico  87125 
Director.  Sandia  Indian  Health  Station. 

Sandia.  New  Mexico  87047 
Director.  Santa  Ana  Indian  Health  Station. 

P.O.  Box  580.  Bernalillo.  New  Mexico  87004 
Director,  Zia  Indian  Health  Statioa  General 

Delivery.  San  Ysidro,  New  Mexico  87053 
Director.  Mescalero  Service  Unit  Mescalero 

Indian  Hospital,  P.O.  Box  210.  Mescalero. 

New  Mexico  88340 
Director,  Santa  Fe  Service  Unit  Santa  Fe 

Indian  Hospital  1700  Cerrillos  Road,  Santa 

Fe,  New  Mexico  87501 
Director,  Dulce  Indian  Health  Center.  Dulce. 

New  Mexico  87528 
Director,  Taos  Indian  Health  Center.  Taos, 

New  Mexico  87571 
Director,  Santa  Clara  Indian  Health  Center. 

P.O.  Box  1322.  Espanola,  New  Mexico 

87532 
Director,  Santo  Domingo  Indian  Health 

Station,  Santo  Domingo,  New  Mexico  87052 
Director,  San  Juan  Indian  Health  Station,  San 

Juan,  New  Mexico  87566 
Director,  Cochiti  Indian  Health  Station, 

Cochiti.  New  Mexico  87041 
Director.  San  Felipe  Indian  Health  Station. 

General  Delivery.  San  Feline  Pueblo,  New 

Mexico  87001 
Director,  Southern  Colorado-Ute  Service 

Unit  P.O.  Box  778.  Ignacio,  Colorado  81137 
Director,  Ignacio  Indian  Health  Center. 

Ignacio,  Colorado  81137 
Director,  Towaoc  Indian  Health  Center, 

Towaoc,  Colorado  81334 
Director,  White  Mesa  Indian  Health  Station. 

General  Delivery,  Towaoc  Colorado  81334 
Director,  Zuni-Ramah  Service  Unit  Zuni 

Indian  Hospital  Zuni,  New  Mexico  87327 
Director,  Acoma-Canoncito-Laguna  Service 

Unit  Acoma-Canoncito-Laguna  Indian 

Hospital,  P.O.  Box  130,  San  Fidel,  New 

Mexico  87049 
Director,  Laguna  Indian  Health  Center.  P.O. 

Box  199,  New  Laguna,  New  Mexico  87038 
Director,  Canoncito  Indian  Health  StaUon,  c/ 

o  Acoma-Canoncito-Laguna  Indian 

Hospital  P.O.  Box  13a  San  Fidel,  New 

Mexico  67049 
Director,  Billings  Area  Indian  Health  Service. 

P.O.  Box  2143.  711  Central  Avenue.  Billings. 

Montana  59103 
Director,  Blackfeet  Service  Unit  Browning, 

Indian  Hospital,  Browning,  Montana  59417 
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Director,  Heart  Butte  Indian  Health  Station. 

Heart  Butte,  Montana  59448 
Director,  Crow  Service  Unit,  Crow  Indian 

Hospital,  Crow  Agency,  Montana  59022 
Director,  Lodge  Crass  Indian  Health  Center. 

Lodge  Crass.  Montana  59050 
Director.  Pryor  Indian  Health  Station,  Pryor, 

Montana  59066 
Director,  Flathead  Service  Unit,  St.  Ignatius 

Indian  Health  Center,  St.  Ignatius,  Montana 

59665 
Director,  Poison  Indian  Health  Center.  320-B 

4th  Avenue  East,  Poison.  Montana  59860 
Director,  Fort  Belknap  Service  Unit  Harlem 

Indian  Hospital,  Harlem.  Montana  59526 
Director,  Hays  Indian  Health  Station.  Hays, 

Montana  59527 
Director.  Fort  Peck  Service  Unit,  Poplar 

Indian  Health  Center,  Poplar.  Montana 

59255 
Director,  Wolf  Point  Indian  Health  Center, 

Wolf  Point.  Montana  59201 
Director,  Wind  River  Service  Unit  Fort 

Washakie  Indian  Health  Center,  Fort 

Washakie.  Wyoming  82514 
Director.  Arapahoe  Indian  Health  Center, 

Arapahoe.  Wyoming  82510 
Director.  Northern  Cheyenne  Service  Unit 

Lame  Deer  Indian  Health  Center,  Lame 

Deer.  Montana  59043 
Director.  Rocky  Boy's  Service  Unit,  Box  Elder 

Indian  Health  Center,  Box  Elder,  Montana 

59521 
Director,  Navajo  Area  Indian  Health  Service, 

P.O.  Box  G,  Window  Rock,  Arizona  8651S- 

0190 
Director,  Chinle  Service  Unit  Chinle  Indian 

Hospital,  P.O.  Drawer  P.H.,  Chinle,  Arizona 

86503 
Director.  Tsailee  Indian  Health  Center,  P.O. 

Box  467.  Tsailee,  Arizona  86556 
Director,  Many  Farms  Indian  School  Health 

Center,  c/o  Chinle  Comprehensive  Health 

Facility,  P.O.  Box  P.H.,  Chinle,  Arizona 

86503 
Director,  Pinon  Indian  Health  Station,  Pinon, 

Arizona  86510 
Director,  Rock  Point  Indian  Health  Station, 
c/o  Chinle  Comprehensive  Health 

Facility,  P.O.  Box  P.H.,  Chinle,  Arizona 

86503 
Director,  Crownpoint  Service  Unit 

Crownpoint  Indian  Hospital,  Crownpoint 

New  Mexico  87313 
Director,  Pueblo  Pintado  Clinic,  c/o 

Community  Health  Services,  Crownpoint 

Indian  Hospital,  Crownpoint,  New  Mexico 

87313 
Director,  Fort  Defiance  Service  Unit  Fort 

Defiance  Indian  Hospital,  Fort  Defiance, 

Arizona  86504 
Medical  O^icer  in  Charge,  Toyei  Indian 

Health  Clinic  Port  Defiance,  Arizona  86504 
Director,  Shiprock  Service  Unit  Shiprock 

Indian  Hospital,  P.O.  Box  160,  Shiprock, 

New  Mexico  87420 
Director,  Teec  Nos  Pos  Indian  Health  Center, 

P.O.  Drawer  D..  Teec  Nos  Pos,  Arizona 

86514 
Director,  Dzilth-Na-O-Dith-Le  Indian  Health 
Center.  Star  Route  4,  P.O.  Box  5400, 
Bloomfield,  New  Mexico  87413 
Director.  Sansostee  Indian  Health  Clinic,  c/o 
Shiprock  Indian  Hospital,  Field  Health. 
Shiprock,  New  Mexico  8742i> 


Director.  Todalena  Indian  Health  Clinic,  c/o 

Shiprock  Indian  Hospital,  Field  Health, 

Shiprock,  New  Mexico  87420 
Director.  Gallup  Service  Unit  Gallup  Indian 

Medical  Center,  P.O.  Box  1337.  Gallup, 

New  Mexico  87301 
Medical  Officer  in  Charge,  Tohatchi  Indian 

Health  Center,  P.O.  Box  142,  Tohatchi.  New 

Mexico  87325 
Medical  Officer  in  Charge,  Fort  Wingate 

Indian  School  Health  Center,  Fort  Wingate. 

New  Mexico  87316 
Director,  Kayenta  Service  Unit  Kayenta 

Indian  Health  Center,  P.O.  Box  368. 

Kayenta.  Arizona  86033 
Director,  Inscription  House  Indian  Health 

Center,  P.O.  Box  7397,  Shonto,  Arizona 

86054 
Director,  Dennhotso  Indian  Health  Center. 

c/o  Kayenta  Indian  Health  Center, 

Kayenta,  Arizona  86033 
Director,  Tuba  City  Service  Unit  Tuba  City 

Indian  Hospital,  Tuba  City,  Arizona  86045 
Director,  Winslow  Service  Unit  Winslow 

Indian  Health  Center,  P.O.  Drawer  40, 

Winslow.  Ai  izona  86047 
Director,  Dilkon  Indian  Health  Center,  P.O. 

Drawer  40,  Winslow,  Arizona  86047 
Director,  Leupp  Indian  School  Health  Center, 

c/o  Winslow  Indian  Health  Center,  P.O. 

Drawer  40.  Winslow.  Arizona  86047 
Director.  Leupp  Indian  Health  Center,  c/o 

Winslow  Indian  Health  Center.  Community 

Health  Services,  P.O.  Drawer  40,  Winslow, 

Arizona  86047 
Director,  Oklahoma  City  Area  Indian  Health 

Service,  215  Dean  A.  McGee  Street  NW., 

Oklahoma  City,  Oklahoma  73102-3477 
Director,  Ada  Service  Unit  Carl  Albert 

Indian  Hospital,  1001  North  Country  Club 

Drive,  Ada.  Oklahoma  74820 
Director.  Wewoka  Indian  Health  Center, 

Wewoka,  Oklahoma  74884 
Director,  Claremore  Service  Unit  Claremore 

Comprehensive  Indian  Health  Facility, 

Claremore,  Oklahoma  74017 
Director,  Miami  Indian  Health  Center,  P.O. 

Box  1498  Miami.  Oklahoma  74354 
Director,  Locust  Grove  Indian  Health  Station. 

Locust  Grove,  Oklahoma  74352 
Director,  Clinton  Service  Unit,  Clinton  Indian 

Hospital,  Route  4,  Box  213,  Clinton, 

Oklahoma  73601 
Director,  Watonga  Indian  Health  Center,  P.O. 

Box  87a  Watonga,  Oklahoma  73772 
Director,  Concho  Indian  Health  Clinic,  P.O. 

Box  150,  Concho,  Oklahoma  73022 
Director,  Kansas  Service  Unit  Holton  Indian 

Health  Center,  100  West  16th  Street 

Holton,  Kansas  66436 
Facility  Director,  Lawrence  (Haskell]  Indian 

Health  Center.  2415  Massachusetts 

Avenue,  Lawrence,  Kansas  66044 
Director,  Lawton  Service  Unit  Lawton  Indian 

Hospital,  Lawton.  Oklahoma  73501 
Director,  Anadarko  Indian  Health  Center, 

P.O.  Box  828.  Anadarko.  Oklahoma  73005 
Director.  Riverside  Indian  Health  Station. 

Anadarko,  Oklahoma  73005 
Director,  Carnegie  Indian  Health  Center, 

Carnegie,  Oklahoma  73015 
Director,  Pawnee  Service  Unit  Pawnee 
Indian  Health  Center,  Rural  Route  2,  Box  1, 
Pawnee,  Oklahoma  74058 
Director,  Pawhuska  Indian  Health  Center,  715 
Grandview,  Pawhuska,  Oklahoma  74056 


Director,  White  Eagle  Indian  Health  Center, 

P.O.  Box  2071,  Ponca  City,  Oklahoma  74601 
Director,  Shawnee  Service  Unit,  Shawnee 
Indian  Health  Center,  2001  South  Gordon 
Cooper  Drive,  Shawnee,  Oklahoma  74801 
Director,  Tahlequah  Service  Unit,  WW. 
Hastings  Indian  Hospital,  100  S.  Bliss, 
Tahlequah,  Oklahoma  74464 
Director,  Jones  Academy  Indian  Health 

Station,  Heartshome,  Oklahoma  74547 
Director.  Phoenix  Area  Indian  Health 
Service,  3738  N.  16th  Street  Suite  A. 
Phoenix,  Arizona  85016-5981 
Director,  Colorado  River  Service  Unit,  Parker 
Indian  Hospital,  Route  1,  P.O.  Box  12 
Parker,  Arizona  85344 
Director,  Peach  Springs  Indian  Health  Center. 

Peach  Springs,  Arizona  86434 
Director,  Chemehuevi  Indian  Health  Clinic, 

Chemehuevi  Valley,  California  92363 
Director.  Havasupai  Indian  Health  Station, 

Supai,  Arizona  86435 
Director,  Fort  Yuma  Service  Unit,  Fort  Yuma 
Indian  HospitaL  P.O.  Box  1368,  Fort  Yuma. 
Arizona  85364 
Director,  Sherman  Indian  School  Health 
Center,  8934  Magnolia,  Riverside. 
California  92503 
Director,  Keams  Canyon  Service  Unit  Keams 
Canyon  Indian  Hosptial.  P.O.  Box  98. 
Keams  Canyon,  Arizona  86034 
Director.  Second  Mesa  Indian  Health  Center, 
P.O.  Box  General  Delivery,  Second  Mesa, 
Arizona  88043 
Director,  Owyhee  Service  Unit  Owyhee 
Indian  Hospital.  P.O.  Box  212,  Owyhee, 
Nevada  88832 
Director,  Southern  Bank  Indian  Health  Clinic, 
1545  Silver  Eagle  Road.  Elko,  Nevada  89801 
Director,  Phoenix  Service  Unit,  Phoenix 
Indian  Medical  Center,  4212  North  16th  St., 
Phoenix,  Arizona  85016 
Director,  Fort  Mcdowell  Indian  Health 
Station,  c/o  Phoenix  Indian  Medical 
Center,  4212  North  16th  Street  Phoenix. 
Arizona  86016 
Director,  Salt  River  Indian  Health  Center, 

Route  1,  Box  215,  Scottsdale,  Arizona  85256 
Director,  Gila  Crossing  Indian  Health  Clinic, 

Route  1.  Box  770,  Laveen,  Arizona  85339 
Director,  San  Lucy  Indian  Health  Station,  c/o 
Phoenix  Indian  Medical  Center,  4212  North 
16th  Street  Phoenix,  Arizona  85016 
Director,  Phoenix  Indian  School  Health 
Center,  c/o  Phoenix  Indian  Medical  Center, 
4212  North  16th  Street,  Phoenix,  Arizona 
85018 
Director,  Sacaton  Service  Unit  Sacaton 

Indian  Hospital,  Sacaton,  Arizona  85247 
Director.  San  Carlos  Service  Unit  San  Carlos 
Indian  Hospital,  San  Carlos,  Arizona  85550 
Director,  Bylass  Indian  Health  Center,  P.O. 

Box  208.  San  Carlos,  Arizona  85550 
Director,  Schurz  Service  Unit  Schun  Indian 

Hosptial,  Schurz,  Nevada  89427 
Director,  Stewart  Indian  Health  Station, 

Stewart  Nevada  80437 
Director,  Fort  McDermitt  Indian  Health 
Station,  P.O.  Box  475,  McDermitt  Nevada 
89421 
Director,  Pyraniid  Lake  Indian  Health  Clinic 

Nixon.  Nevada  89424 
Director,  Unitah  and  Ouray  Service  Unit  Fort 
Duchesne  Indian  Health  Center.  P.O.  Box 
160.  Roosevelt  Utah  84066 


Director,  Whiteriver  Service  Unit  Whiteriver 

Indian  Hosptial,  Whiteriver,  Arizona  85941 
Director,  Cibicue  Indian  Health  Center, 

Cibicue,  Arizona  85941 
Director,  Portland  Area  Indian  Health 

Service,  Room  476,  Federal  Building,  1220 

Southwest  Third  Avenue,  Portland.  Oregon 

97204-2892 
Director,  Chemawa  Indian  Health  Center, 

3750  Hazelgreen  Road,  NE.  Salem.  Oregon 

97303 
Director.  Colville  Service  Unit  Colville 

Indian  Health  Center,  Nespelem, 

Washington  99155 
Director.  Inchellium  Indian  Health  Center. 

Inchellium.  Washington  99138 
Director,  Fort  Hall  Service  Unit  Fort  Hall 

Indian  Health  Center.  P.O.  Box  317,  Fort 

Hall.  Idaho  83203 
Director.  Northern  Idaho  Service  Unit, 

Northern  Idaho  Indian  Health  Center,  P.O. 

Drawer  367,  Lapawai,  Idaho  83540 
Director,  Kamiah  Indian  Health  Station, 

Kamiah,  Idaho  83536 
Director,  Coeur  d'Alene  Indian  Health 

Station,  Coeur  d'Alene,  Idaho  83814 
Director,  Warm  Springs  Service  Unit, 

Wellpinit  Indian  Health  Center,  P.O.  Box 

357,  Wellpinit  Oregon  99040 
Director,  Puiget  Sound  Service  Unit,  Puget 

Sound  Indian  Health  Station.  1212  South 

Judkins.  Seattle.  Washington  98144 
Director,  Yakima  Service  Unit  Yakima  Indian 

Health  Center,  Route  1,  Box  1104. 

Toppenish,  Washington  98948 
Director,  Yellowhawk  Service  Unit 

Yellowhawk  Indian  Health  Center,  P.O. 

Box  160.  Pendleton.  Oregon  97801 
Director.  Taholah  Service  Unit,  Taholah 

Indian  Health  Center.  P.O.  Box  219. 

Taholah,  Washington  98587 
Director,  Queets  Indian  Health  Station,  c/o 

Service  Unit  Director,  Taholah  Indian 

Health  Center.  P.O.  Box  219.  Taholah. 

Washington  98587 
Director,  Neah  Bay  Service  Unit.  Neah  Bay 

Indian  Health  Center,  P.O.  Box  418.  Neah 

Bay,  Washington  98357 
Director.  Northwest  Washington  Service 

Unit  Lummi  Indian  Health  Center.  2592 

Kwina  Road.  Bellingham.  Washington 

98225 
Director,  Tucson  Area  Office,  Indian  Health 

Service,  7900  S.  J.  Stock  Road.  Tucson. 

Arizona  85746-9362 
Director,  Sells  Service  Unit  Sells  Indian 

Hospital,  P.O.  Box  54a  Sells,  Arizona  85634 
Director,  Santa  Rosa  Indian  Health  Center, 

Star  Route,  Box  71,  Sells.  Arizona  85634 
Director.  San  Xavier  Indian  Health  Center. 

7900  S.  J.  Stock  Road,  Tucson.  Arizona 

85734 
Director.  Nashville  Area  Office,  Indian 

Health  Service,  Oak  Towers  Building.  1101 

Kermit  Drive.  Suite  810,  Nashville, 

Tennessee  37217-2191 
Director,  Cherokee  Service  Unit  Cherokee 

Indian  Hospital.  Cherokee,  North  Carolina 

28719 
Director,  California  Area  Office,  Indian 

Health  Service,  2999  Fulton  Avenue, 

Sacramento,  California  95821 

Appendix  2 — Feiieral  Archives  and  Records 
Centers 

District  of  Columbia.  Maryland  except  U.S. 
Court  Records  for  Maryland.  Washington 


National  Records  Center,  4205  Suitland 
Road,  Suitland,  MD  20409 

GSA  Region  1 — Connecticut.  Maine,  and 
Rhode  Island,  Federal  Archives  and 
Records  Center.  380  Trapelo  Road. 
Waltham,  MA  02154 

GSA  Region  2 — New  York.  Federal  Archives 
and  Records  Center,  Military  Ocean 
Terminal.  BIdg.  22,  Bayonne.  NJ  07002 

GSA  Region  3 — Pennsylvania,  Federal 
Archives  and  Records  Center.  5000 
Wissahickon  Avenue.  Philadelphia.  PA 
19144 

GSA  Region  4 — Alabama.  Florida, 
Mississippi  and  North  Carolina.  Federal 
Archives  and  Records  Center,  1557  St. 
Joseph  Avenue.  East  Point.  GA  30344 

GSA  Region  5 — Wisconsin.  Minnesota  and 
U.S.  Court  Records  for  Michigan.  Federal 
Archives  and  Records  Center.  7358  South 
Pulaski  Road.  Chicago,  IL  60629 

GSA  Region  5 — Michigan,  except  U.S.  Court 
Records,  Federal  Records  Center.  3150 
Springboro  Road,  Dayton.  OH  45439 

GSA  Region  8 — Kansas,  Iowa  and  Nebraska, 
Federal  Archives  and  Records  Center.  2306 
East  Bannister  Rd,.  Kansas  City,  MO  64131 

GSA  Region  7 — ^Louisiana,  New  Mexico. 
Oklahoma  and  Texas.  Federal  Archives 
and  Records  Center.  P.O.  Box  6216.  Ft. 
Worth,  TX  76115 

GSA  Region  8— Colorado,  Wyoming,  Utah, 
Montana,  North  Dakota  and  Sou^  Dakota, 
Federal  Archives  and  Records  Center.  P.O. 
Box  25307,  Denver.  CO  80225 

GSA  Region  9 — California.  Elxcept  Southern 
California  and  Nevada.  Except  Clark 
County,  Federal  Archives  and  Records 
Center,  1000  Commodore  Drive,  San  Bruno, 
CA  94066 

GSA  Region  9 — Arizona:  Clark  County. 
Nevada  and  Southern  California  (Counties 
of  San  Luis  Obispo,  Kern.  San  Bernardino. 
Santa  Barbara.  Ventura.  Los  Angeles. 
Riverside,  Orange,  Imperial  Inyo,  and  San 
Diego),  Federal  Archives  and  Records 
Center,  24000  Avila  Road.  Laguna  Niguel, 
CA  92677 

GSA  Region  10 — Washington.  Oregon.  Idaho 
and  Alaska.  Federal  Archives  and  Records 
Center.  6125  Sand  Point  Way.  Seattle.  WA 
98115 

09-17-0002 

SYSTEM  name: 

INDIAN  HEALTH  SERVICE 
SCHOLARSHIP  PROGRAMS.  HHS/ 
IHS/OHP. 

SECURrrY  CLASSinCATION: 

None. 

SYSTEM  UlCATION: 

Scholarship  Branch.  Indian  Health 
Service,  Room  6-12,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  and 
Washington  National  Records  Center. 
4205  Suitland  Road.  Suitland,  Maryland 
20409. 

CATEOORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  for.  persons 
who  have  been  approved  to  receive. 


persons  who  are  receiving,  and  persons 
who  have  received  scholarship  funds 
administered  by  the  Indian  Health 
Service  (IHS)  since  January  1976,  such 
as.  but  not  necessarily  limited  to  the 
Health  Professions  Pregraduafe 
Scholarship  Program  for  Indians,  the 
Health  Professions  Preparatory 
Scholarship  Program  for  Indians,  and 
the  Health  Professions  Scholarship 
Program. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  all  scholarship 
applications;  associated  forms  from 
selected  applicants  only:  selection  and 
performance  records;  progress  reports: 
vouchers  of  expenditures;  and  Social 
Security  Numbers. 

authortfy  for  "maintenance  of  the 
system: 

Section  103  of  the  Indian  Health  Care 
Improvement  Act.  25  U.S.C.  1613.  Health 
Professions  Preparatory  Scholarship 
Program  for  Indians,  and  the  Health 
Professions  Pregraduate  Scholarship 
Program  for  Indians. 

Section  104  of  the  Indian  Health  Care 
Improvement  Act,  42,  U.S.C.  294y-l, 
Health  Professions  Scholarship  Program. 

Section  4  of  the  Debt  Collection  Act  of 
1982,  Pub.  L  97-365,  5  U.S.C.  5514  note. 
Requirement  That  Applicant  Furnish 
Taxpayer  Identifying  Number. 

PURPOSE  OF  THE  system: 

The  purpose  of  this  system  of  records 
is  to  select  candidates  for  the  Indian 
Health  Service  scholarship  programs,  to 
monitor  the  scholarship-related 
activities  of  candidates  selected,  and  to 
evaluate  the  effectiveness  of  the 
programs.  Scholarship-related  activities 
are  defined  as  enrollment  and 
attendance  in  IHS-funded  courses,  the 
receipt  by  the  student  of  a  monthly 
stipend  and  the  expenditure  of  funds  by 
the  student  for  the  purchase  of  supplies 
(including  books),  equipment,  tuition, 
fees  and  other  reimbursable  and 
justified  expenditures  authorized  by 
IHS. 

Records  may  be  transferred  to  system 
No.  09-15-0045,  "Health  Resources  and 
Services  Administration  Loan 
Repayment/Debt  Management  Records 
System,  HHS/HRSA/OA."  for  debt 
collection  purposes. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  M 
THE  SYSTEM,  INCUHNNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Records  may  be  disclosed  to  a 
congressional  office  in  response  to  a 
verified  inquiry  from  that  office  made  at 
the  written  request  of  the  subject 
individual. 
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2.  Records  may  be  disclosed  to 
authorized  persons  employed  by  the 
grantee  institution  (the  institution  which 
the  recipient  of  a  scholarship  grant  is 
attending)  as  needed  for  the 
administration  of  a  scholarship  grant 
award. 

3.  Records  may  be  disclosed  to  other 
Federal  agencies  that  also  provide 
scholarship  funding  at  the  request  of 
these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal 
scholarship  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government. 

4.  IHS  will  provide  to  any  person 
requesting  it  a  list  of  recipients  of 
scholarship  ^Tts,  including  the  school 
attended  and  tiibal  affiliation  of  each 
recipient. 

5.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  Utigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

OiSCLOSURE  TO  CONSUMER  REPORTINQ 

AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consimier  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  158a(f)  or  the 
Federal  Claims  Collection  Act  of  1968 
(31  U.S.C.  3701(a)(3)).  The  purposes  of 
these  disclosures  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  IHS  to 
improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  reliability  of 
applicants.  Disclosure  of  records  will  be 


limited  to  the  individual's  name.  Social 
Seciunty  Number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  folders, 
ledgers,  magnetic  tapes,  and  on 
electronic  word  processing  diskettes. 

RETRIEVABIUTV: 

Records  which  identify  individual 
persons  are  indexed  by  name  or 
identification  number  of  scholarship 
applicant  or  recipient. 


Chapter  PHS.hf:45-13  of  the  General 
Administration  Manual,  "Information  on 
Individuals  Obtained  in  Grant 
Applications." 

RETENTION  AND  DISPOSAL: 

Scholarship  application  materials  are 
returned  to  unsuccessful  applicants. 
Records  in  the  system  are  retained  by 
IHS  for  one  year  after  the  final  award 
payment  has  been  made  by  IHS  and  are 
then  retired  to  a  Federal  Records  Center. 
Records  are  shredded  or  burned  by  the 
Federal  Recorfds  Center  four  years  after 
they  are  received 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Scholarship  Branch,  Indian 
Health  Service.  5600  Fishers  Lane.  Room 
6-12.  Rockville,  Maryland  20657 
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safeguards: 

1.  Authorized  Users:  Access  is  limited 
only  to  authorized  personnel  in  the 
performance  of  their  duties.  Authorized 
persoimel  include:  the  system  manager, 
his/her  staff,  IHS  Area  Office 
Scholarship  Coordinators,  IHS 
Headquarters  Branch  Chiefs  acting  as 
advisors  to  scholarship  recipients  and 
staffs  of  tha  IHS  Grants  Management 
Offices  in  IHS  Headquarters  and  IHS 
Area  Offices. 

2.  Physical  Safeguards:  Paper  records 
are  stored  in  locked  file  cabinets.  The 
records  storage  areas  are  secured  during 
off-duty  hours. 

Word  processing  diskettes  are  stored 
in  areas  where  fire  and  life  safety  codes 
are  strictly  enforced.  Word  processing 
diskettes  are  off-loaded  and  stored  in 
locked  cabinets  when  not  in  use. 

3.  Procedural  Safeguards:  All  IHS 
personnel  who  make  use  of  records 
contained  in  this  system  are  made 
aware  of  their  responsibilities  under  the 
provisions  of  the  Privacy  Act  and  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

The  records  storage  areas  are  not  left 
unattended  during  office  hours, 
including  lunch  hours.  Records  are  not 
removed  from  these  areas  in  which  they 
are  maintained  in  the  absence  of  proper 
charge-out  procedures.  Twenty-four 
hour,  seven-day  security  guards  perform 
random  checks  on  the  physical  security 
of  the  records  storage  areas  and  word 
processing  diskettes.  A  data  set  name 
controls  the  release  of  data  to  only 
authorized  users. 

When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that 
any  imperfect  pages  are  not  left  in  the 
reproduction  room  where  they  can  be 
read,  but  are  destroyed  or  obliterated. 

4.  Implementing  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 


NOTIHCATION  PROCEDURE: 

Requests  by  mail  or  in  person:  To 
substantiate  the  identity  of  the  subject 
individual  seeking  access  to  his/her 
scholarship  grant  application  and/or 
performance  record  the  requester  must 
provide  his/her  name,  signature,  and 
Grant  Identification  Number,  and  to 
identify  the  record  sought  the  requester 
must  provide  dates  of  attendance, 
school(b)  of  attendance,  and  Held  or 
speciality  or  courses  taken. 

In  addition,  the  requester  is  informed 
that  provision  of  the  SSN  may  assist  in 
the  verification  of  the  identity  of  the 
person  as  well  as  the  identification  of 
his/her  record.  The  requester  is 
informed  that  provision  of  his/her  SSN 
is  voluntary  and  that  the  individual  will 
not  be  refused  access  to  his/her  record 
for  failure  to  disclose  his/her  SSN. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought. 

Requesters  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager,  provide 
a  reasonable  description  of  the  record, 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individuals  whose  records  are 
contained  in  the  system,  third  parties 
who  provide  references  concerning  the 
subject  individuals,  and  schools  that 
individuals  in  the  system  attend  or  have 
attended. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

09-17-0003 
SYSTEM  NAME: 

Indian  Health  Ser\'ice  Medical  Staff 
Credentials  and  Privileges  Records, 
HHS/IHS/OHP. 

SECURITY  classification: 

None. 

system  location: 

Each  Indian  Health  Service  (IHS) 
Area  Office  and  each  IHS  Service  Unit 
(Appendix  1).  Records  may  also  be 
located  at  hospitals  and  offices  of  health 
care  providers  who  are  under  contract 
to  IHS.  A  current  list  of  contractor  sites 
is  available  by  writing  to  the 
appropriate  System  Manager  (Area  or 
Service  Unit  Director)  at  the  address 
shown  in  Appendix  I. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Prospective,  current  and  former  Indian 
Health  Service  (IHS)  medical  staff 
members.  The  term  IHS  medical  staff 
includes  fully  licensed  individuals 
permitted  by  law  to  provide  patient  care 
services  independently  and  without 
concurrent  professional  direction  or 
supervision,  within  the  scope  of  his  /her 
license  and  in  accordance  with 
individually  granted  clinical  privileges. 
The  IHS  medical  staff  includes 
physicians  (M.D.  and  D.O.)  and  dentists 
and  may  include  other  health  care 
practitioners  such  as  psychologists, 
optometrists,  podiatrists,  audiologists, 
and,  in  some  states,  certified  nurse 
midwives. 

Types  of  assigiunent  categories  of 
current  and  former  IHS  medical  staff 
members  include  the  following: 

Provisional — Those  new  members  of 
the  medical  staff  who  are  serving  a 
required  initial  probationary  period,  as 
specified  in  the  local  medical  staff 
bylaws.  During  this  time,  their 
qualifications  for  membership  on  the 
active  or  courtesty  IHS  medical  staff  are 
assessed. 

Active — Those  members  who  are 
either  IHS  employees  or  employees  of 
Pub.  L.  93-638  Tribal  Contractors  who 
spend  at  least  50  percent  of  their 
professional  time  within  the  IHS  facility 
and/or  IHS  Service  Unit.  They  have 
served  their  probationary  period  and 
have  been  found  to  be  fully  qualified  for 
membership  on  the  IHS  medical  staff. 

Temporary — ^Those  members  who 
provide  services  on  a  short-term  basis. 

Courtesty  or  Associate — ^Those 
members  who  generally  provide 
services  on  a  periodic  or  episodic  basis 


(e.g.,  consultants  for  specialty  clinics) 
and  are  usually  not  IHS  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  name.  Social  Security 
Number,  IHS  medical  staff  membership 
and  privileges  applications  and 
associated  forms,  employment  data, 
liability  insurance  coverage, 
credentialing  history  of  licensed  health 
professionals,  personal,  educational, 
and  demographic  background 
information,  professional  performance 
information  consisting  of  continuing 
education,  performance  awards,  and 
adverse  or  disciplinary  actions,  and 
evaluations  and  approvals  completed  by 
IHS  medical  staff  reviewers. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 

system: 

Indian  Self  Determination  and 
Education  and  Assistance  Act  (25  U.S.C. 
450),  Snyder  Act  (25  U.S.C.  13).  Indian 
Health  Care  Improvement  Act  (25  U.S.C. 
1601  et  seq.),  Indian  Health  Service 
Transfer  Act  (42  U.S.C.  2001-2004). 

PURPOSE 

The  purposes  of  this  system  are: 

1.  To  ensure  that  IHS  medical  staff 
members  are  qualified,  competent  and 
capable  of  delivering  quality  health 
services  consistent  with  those  of  the 
medical  community  at  large  and  that 
they  are  granted  privileges 
conmiensurate  with  their  training  and 
competence  and  with  the  ability  of  the 
facility  to  provide  adequate  support 
equipment,  services,  and  staff. 

2.  To  inform  health  care 
practitioner(s)  and  staff  of  health  care 
facilities,  state  or  county  health 
professional  societies  or  licensing 
boards  to  whom  the  subject  individual 
may  apply  for  clinical  privileges, 
membership  or  licensure,  of  the  subject 
individual's  professional  competence, 
character  and  ethical  qualifications. 
This  may  include  information  regarding 
drug  or  alcohol  abuse  or  dependency. 
Within  the  Department  such  releases 
may  be  made  to  persoimel  staffs  of 
DHHS  Regional  Offices. 

3.  To  provide  adverse  health  care 
practice  information  to  the  data  bank 
established  under  Title  IV  of  Pub.  L.  99- 
660,  the  Health  Care  Quality 
Improvement  Act  of  1986.  The  purpose 
of  such  a  release  is  to  provide 
information  concerning  a  current  or 
former  IHS  medical  staff  member  whose 
professional  health  care  activity  failed 
to  conform  to  generally  accepted 
standards  of  professional  medical 
practice. 

4.  To  provide  health  care  practice 
information  concerning  current  or 
former  members  of  the  IHS  medical  staff 


with  Commissioned  Corps  status  to  the 
Division  of  Commissioned  Personnel, 
U.S.  Public  Health  Service,  so  that  an 
informed  decision  may  be  made 
concerning  the  promotion,  retention,  or 
reassignment  of  the  subject  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLJUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

i 

1.  Records  may  be  disclosed  to 
organizations  authorized  to  conduct 
evaluation  studies  concerning  the 
delivery  of  health  care  services  by  the 
Indian  Health  Service  (e.g..  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Organizations). 

2.  IHS  may  disclose  records  consisting 
of  name.  Social  Security  Number, 
employment  history  and  any 
professional  qualification  information 
concerning  medical  staff  membership 
and  privileges,  professional  competence, 
clinical  judgment  and  personal 
character  to  a  State  or  local  government 
health  professional  licensing  board,  to 
the  Federation  of  State  Medical  Boards, 
to  the  data  bank  established  under  Title 
IV  of  Pub.  L  99-660  and/or  to  a  similar 
entity  which  has  the  authority  to 
maintain  records  concerning  the 
issuance,  retention  or  revocation  of 
licenses  or  registrations  necessary  to 
practice  a  health  professional 
occupation  or  specialty.  The  purpose  of 
this  disclosure  is  to  inform  medical 
profession  licensing  boards  and 
appropriate  entities  about  the  health 
care  practices  of  a  current,  terminated, 
resigned,  or  retired  IHS  medical  staff 
member  whose  professional  health  care 
activity  so  significantly  failed  to 
conform  to  generally  accepted  standards 
of  professional  medical  practice  as  to 
raise  reasonable  concern  for  the  health 
and  safety  of  members  of  the  general 
public.  This  will  be  done  within  the 
guidelines  for  notice,  hearing,  and 
review  as  delineated  in  the  medical  staff 
bylaws  for  the  IHS  facility  and/or 
within  other  HHS  or  IHS  regulations  or 
policies. 

3.  IHS  may  disclose  biographic  data 
and  information  supplied  by  potential 
apphcants  to  (a)  references  listed  on  the 
IHS  medical  staff  and/or  privileges 
application  and  associated  forms  for  the 
purpose  of  evaluating  the  applicant's 
professional  qualifications,  experience, 
and  suitabihty.  and  (b)  a  State  or  local 
government  health  profession  licensing 
board,  to  a  health-related  professional 
organization,  to  the  Federation  of  State 
Medical  Boards,  and  to  the  data  bank 
established  under  Title  IV  of  Pub.  L  9»- 
660  or  a  similar  entity  for  the  purpose  of 
verifying  that  all  claimed  background 
and  employment  data  are  valid  and  all 
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claimed  credentials  are  current  and  in 
good  standing. 

4.  Records  may  be  disclosed  to  other 
Federal  agencies  (including  the  Office  of 
Personnel  Management  for  subject 
individuals  applying  for  or  maintaining 
Civil  Service  appointments),  to  State 
and  local  governmental  agencies,  and  to 
organizations  in  the  private  sector  to 
which  the  subject  individual  applies  for 
clinical  privileges,  membership  or 
licensure  for  the  purpose  of  documenting 
the  qualifications  and  competency  of  the 
subject  individual  to  provide  health 
services  in  his/her  health  profession 
based  on  the  individual's  professional 
performance  while  employed  by  the 
IHS. 

5.  The  Department  may  disclose 
mformation  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof,  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  [c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  ttiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribimal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  In  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

6.  Records  may  be  disclosed  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

7.  In  the  event  that  a  system  of 
records  maintained  by  the  IHS  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particidar  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal. 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 


poucics  AND  nucncES  PON  tromNO, 

RETmEVmO,  ACCCSSNiO,  MTAHHNO,  AND 
DtSPOSINO  or  RECONDS  IN  THC  SYSTEM: 

storaoe: 

File  folders. 

retrievabiuty: 

Indexed  and  retrieved  by  name.  Social 
Security  Niunber,  and  any  other 
identifying  numbers  necessary  to 
establish  the  identity  of  an  individual 
whose  record  is  maintained  in  the 
system  of  records. 

safeguards: 

1.  Authorized  Users: 

Access  is  limited  to  authorized 
personnel  for  use  in  the  performance  of 
their  official  duties.  Authorized 
personnel  include:  Physician 
Recruitment  and  other  Health 
Professions  Branch  Staff  and  Area 
Governing  Board  Members  at  IHS  Area 
Offices,  and  Service  Unit  Directors, 
Clinical  Directors  and  members  of  the 
Credentials  and  Privilege  Committee  of 
each  IHS  Service  Unit.  At  each  location 
where  records  in  this  system  will  be 
maintained,  a  list  of  personnel  or 
categories  of  personnel  having  an 
official  need-to-know  has  been 
developed  and  is  maintained. 

2.  Physical  Safeguards: 

Records  are  kept  in  locked  metal  filing 
cabinets  or  in  locked  desk  drawers  in 
secured  rooms  at  all  times  when  not 
actually  in  use  during  working  hours 
and  at  all  times  during  non-working 
hours.  Record  storage  areas,  inducing 
file  cabinets  and  desks,  are  not  left 
unattended  or  unlocked  during  office 
hours,  including  lunch  hours. 

3.  Procedural  Safeguards: 

Persons  who  have  an  official  need-to- 
know  are  entrusted  with  records  from 
this  system  of  records  and  are  instructed 
to  safeguard  the  confidentiality  of  these 
records  and  to  destroy  all  copies  or  to 
retiuTi  such  records  when  the  need  to 
know  has  expired.  Instructions  include 
the  statutory  penalties  for 
noncompliance.  Proper  charge-out 
procedures  are  followed  for  the  removal 
of  records  from  the  area  in  which  they 
are  maintained.  Before  an  employee 
who  will  control  disclosure  of  records 
can  work  with  the  records  (i.e.. 
employees  who  report  to  the  system 
manager)  the  system  manager  or 
designee  ensures  that  the  employee  has 
received  training  in  the  safeguards 
applicable  to  the  records  and  is  aware 
of  the  actions  to  take  to  restrict 
disclosure.  When  copying  records  for 
authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  pages  are  not 
left  in  the  reproduction  room  where  they 
can  be  read  but  are  destroyed  or 
obliterated. 


4.  Implementation  Guidelines: 

DHHS  Chapter  45-13  and 
supplementary  Chapter  PHS.hf:45-13  of 
the  General  Administration  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  by  IHS  for  at 
least  five  years  after  the  individual's 
termination  of  employment  or 
association  with  IHS.  Records  of 
unsuccessful  applicants  for  medical  staff 
membership  will  be  retained  for  three 
years  after  his/her  rejection.  After  these 
periods  of  retention  expire,  records  are 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

See  Appendix  1. 

Policy  Coordinating  Official:  Director, 
Patient  Care  Professional  Affairs  and 
Support  IHS,  5600  Fishers  Lane,  Room 
6A-55,  Rockville,  Maryland  20857. 

The  IHS  Clinical  Directors  at  all  IHS 
Service  Units  listed  in  Appendbc  1  are 
System  Managers.  IHS  medical  staff 
credentials  and  privileges  files  are 
stored  at  these  locations.  Other 
addresses  listed  in  Appendix  1  are 
locations  at  which  aU  or  parts  of  these 
records  may  also  be  stored  (Physician 
Recruiter  at  IHS  Area  Offices).  Post 
Office  Box  designations  appearing  in 
Appendix  1  should  be  specified  when 
making  requests  by  mail. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  made  to  the 
appropriate  System  Manager  (Clinical 
Director  for  the  appropriate  Service 
Unit)  listed  in  Appendix  1. 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of  the 
writer  and  a  reasonable  description  of 
the  record  desired.  Written  requests 
must  contain,  at  a  minimum,  the  name, 
signature.  Social  Seciuity  Number,  and 
address  of  the  requester,  and  for 
unsuccessful  applicants  the  date  when 
the  application  was  submitted,  and  for 
current  or  former  IHS  health  care 
providers  the  dates  and  locations  of 
service. 

We  may  request  additional 
identification  when  we  hold  records  for 
different  persons  with  the  same  name  or 
where  an  apparent  discrepancy  exists 
between  information  contained  in  the 
record  and  that  provided  by  the 
individual  requesting  access  to  the 
record. 

Other  names  used:  Where  an 
individual  is  seeking  to  obtain 
information  about  himself/herself  which 
may  be  retrieved  by  a  different  name 
them  his/her  current  name,  he/she  shall 
be  required  to  produce  evidence  to 


verify  that  he/she  is  the  person  whose 
record  he/she  seeks. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  (where  he  or  she 
currently  works  or  formerly  worked) 
seeking  access  or  disclosure  of  records 
contained  in  this  system  of  records 
relating  to  him/her  shall  provide  the 
information  described  in  "Requests  by 
mail"  (above)  and  at  least  one  piece  of 
tangible  identification  such  as  a  driver's 
hcense  or  passport. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought. 

Requesters  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINO  RECORD  PROCEDURES: 

Write  to  the  appropriate  Service  Unit 
Clinical  Director  at  the  address 
specified  in  Appendix  1  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES 

Subject  individual,  IHS  health  care 
personnel,  references  supplied  by  the 
subject  individual,  professional  societies 
or  associations,  specialty  boards, 
colleges  and  universities  attended  by 
the  subject  individual,  former 
employers,  health  facilities  or  health 
providers  with  which  the  subject 
individual  was  associated  liability 
insurance  carriers,  organizations 
providing  cardiopulmonary  resuscitation 
(CPR)  training  to  the  subject  individual. 
State  and  local  health  and  health  care 
licensing  or  certifying  organizations,  and 
organizations  which  serve  as 
repositories  of  information  on  health 
care  professionals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Appendix  1 — System  Managera 

Director,  Aberdeen  Area  Indian  Health 
Service,  Federal  Building,  115  Fourth 
Avenue,  SE.  Aberdeen.  South  Dakota  57401 

Clinical  Director,  Rapid  City  Service  Unit. 
Rapid  City  Indian  Hospital,  Rapid  City, 
South  Dakota  57702 


Clinical  Director,  Cheyenne  River  Ser\'ice 
Unit.  Eagle  Butte  Indian  Hospital.  Eagle 
Butte,  South  Dakota  57625 
Clinical  Director,  Fort  Berthold  Service  Unit, 
Minni-Tohe  Indian  Health  Center.  New 
Town,  North  Dakota  58763 
Clinical  Director  Fort  Totten  Service  Unit 
Fort  Totten  Indian  Health  Center,  Fort 
Totten,  North  Dakota  58335 
Clinical  Director,  Pine  Ridge  Service  Unit, 
Pine  Ridge  Indian  Hospital,  Pine  Ridge. 
South  Dakota  57770 
Clinical  Director.  Rosebud  Service  Unit 
Rosebud  Indian  Hospital.  Rosebud,  South 
Dakota  57570 
Clinical  Director,  Sisseton-Wahpeton  Service 
Unit  Sisseton  Indian  Hospital,  Sisseton, 
South  Dakota  57262 
Clinical  Director,  Standing  Rock  Service  Unit 
Fort  Yates  Indian  Hospital,  Fort  Yates, 
North  Dakota  58538 
Clinical  Director,  Turtle  Mountain  Service 
Unit,  Belcourt  Indian  Hospital,  Belcourt, 
North  Dakota  5fi316 
Clinical  Dirpcr  '>maha- Winnebago  Service 
Unit,  W'infli-t-.aKu  Indian  Hospital, 
Winnebago.  Nebraska  68071 
Clinical  Director,  Yankton- Wagner  Service 
Unit.  Wagner  Indian  Hospital,  Wagner, 
South  Dakota  57380 
Clinical  Director,  Pierre  Service  Unit  Ft 
Thompson  Indian  Health  Center,  Ft. 
Thompson,  South  Dakota  57339 
Director,  Bemidji  Area  Office,  Indian  Health 
Service.  203  Federal  Building,  Bemidji, 
Minnesota  56601 
Clinical  Director,  Eastern  Michigan  Service 
Unit,  Kincheloe  Indian  Health  Center, 
Kincheloe,  Minnesota  497M 
Clinical  Director,  Leach  Lake  Service  Unit 
Cass  Lake  Indian  Hospital,  Cass  Lake, 
Minnesota  56633 
Clinical  Director,  Red  Lake  Service  Unit  Red 
Lake  Indian  Hospital,  Red  Lake,  Minnesota 
56671 
Clincial  Director,  White  Earth  Service  Unit 
White  Earth  Indian  Health  Center,  White 
Earth,  Minnesota  56591 
Director,  Alaska  Native  Health  Service,  250 
Gambell  Street,  Third  and  Gambell  Street 
Anchorage,  Alaska  99501 
Clinical  Director,  Anchorage  Service  Unit 
PHS,  Alaska  Native  Medical  Center,  P.O. 
Box  107741,  Anchorage,  Alaska  99510 
Clinical  Director,  Barrow  Service  Unit 
Barrow  Alaska  Native  Hospital.  Barrow, 
Alaska  99723 
Clinical  Director,  Kotzebue  Service  Unit 
Kotzebue  Alaska  Native  Hospital, 
Kotzebue,  Alaska  99752 
Clinical  Director  Annette  Island  Service  Unit 
Metlakatia  Alaska  Native  Health  Center, 
Box  428,  Metlakatia.  Alaska  99926 
Clinical  Director,  Yukon-Kuskokwim-Delta 
Service  Unit  Yukon-Kuskokwira-Delta 
Regional  Hospital,  Indian  Health  Servcie, 
Bethel,  Alaska  99559 
Director,  Albuquerque  Area  Indian  Health 
Service,  505  Marquette  NW  Suite  1502, 
Albuquerque,  New  Mexico  87102-0097 
Clinical  Director,  Albuquerque  Service  Unit, 
Albuquerque  Indian  Hospital.  801  Vassar 
Drive  NE,  Albuquerque,  New  Mexico  87106 
Clinical  Director,  Mescalero  Service  Unit 
Mescalero  Indian  Hospital.  P.O.  Box  210, 
Mescalero,  New  Mexico  88340 


Clinical  Director  Southern  Colorado-Ute 
Ser\ice  Unit,  P.O.  Box  778,  Ignacio, 
Colorado  81137 
Clinical  Director.  Zuni-Ramah  Service  Unit 
Zuni  Indian  Hospital,  Zuni.  New  Mexico 
8' 127 
Clinical  Director.  Acoma-Canoncito-Laguna 
Service  Unit,  AcomaCanoncito-Laguna 
Indian  Hospital,  P.O.  Box  130,  San  Fidel, 
New  Mexico  87049 
Director.  Billings  Area  Indian  Health  Service, 
P  O.  Box  2143,  711  Central  Avenue,  Billings. 
Montana  59103 
Clinical  Director,  Blackfeet  Service  Unit 
Browning  Indian  Hospital,  Browning. 
Montana  59417 
Clinical  Director,  Crow  Service  Unit,  Crow 
Indian  Hospital.  Crow  Agency.  Montana 
59022 
Clinical  Director,  Flathead  Service  Unit  St. 
Ignatius  Indian  Health  Center.  St.  Ignatius, 
Montana  59865 
Clinical  Director,  Fort  Belknap  Ser\ice  Unit 
Harlem  Indian  Hospital.  Harlem.  Montana 
59526 
Clinical  Director,  Fort  Peck  Service  Unit 
Poplar  Indian  Health  Center,  Poplar, 
Montana  59255 
Clinical  Director,  Wind  River  Service  Unit 
Fort  Washakie  Indian  Health  Center,  Fort 
Washakie.  Wyoming  82514 
Clinical  Director.  North  Cheyenne  Service 
Unit  Lame  Deer  Indian  Health  Center. 
Lame  Deer,  Montana  59043 
Clinical  Director,  Rocky  Boy's  Service  Unit, 
Box  Elder  Indian  Health  Center,  Box  Elder, 
Montana  59521 
Clinical  Director,  Navajo  Area  Indian  Health 
Service,  P.O.  Box  G,  Window  Rock, 
Arizona  88515-0190 
Clinical  Director,  Chinle  Service  Unit  Chinle 
Indian  Hospital,  P.O.  Drawer  P.H.,  Chinle, 
Arizona  86503 
Clinical  Director,  Crownpoint  Service  Unit 
Crownpoint  Indian  Hospital.  Crownpoint 
New  Mexico  87313 
Clinical  Director,  Fort  Defiance  Service  Unit 
Fort  Defiance  Indian  Hospital,  Fort 
Defiance,  Arizona  86504 
Clinical  Director,  Gallup  Service  Unit  Gallup 
Indian  Medical  Center.  P.O.  Box  1337. 
Gallup,  New  Mexico  87301 
Chnical  Director,  Kayenta  Service  Unit 
Kayenta  Indian  Health  Center,  P.O.  Box 
36&  Kayenta,  Arizona  86033 
Clinical  Director,  Shiprock  Service  Unit 
Shiprock  Indian  Hospital,  P.O.  Box  160. 
Shiprock,  New  Mexico  87420 
Clinical  Director,  Tuba  City  Service  Unit 
Tuba  City  Indian  Hospital,  Tuba  City, 
Arizona  86045 
Chnical  Director,  Winslow  SerNice  Unit 
Winslow  Indian  Health  Center,  P.O. 
Drawer  40,  Winslow,  Arizona  86047 
Director,  Oklahoma  City  Area  Indian  Health 
Service.  215  Dean  A.  McGee  Street  NW., 
Oklahoma  City,  Oklahoma  73102-3477 
Clinical  Director,  Ada  Service  Unit.  Carl 
Albert  Indian  Hospital,  1001  North  Country 
Club  Drive.  Ada,  Oklahoma  74820 
Clinical  Director,  Claremore  Service  Unit 
Claremore  Comprehensive  Indian  Health 
Facility,  Claremore.  Oklahoma  74017 
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Clinical  Director,  Clinton  Service  Unit 

Clinton  Indian  Hospital,  Route  4,  Box  213, 

Clinton,  Oklahoma  73601 
Clinical  Director,  Kansas  Service  Unit 

Holton  Indian  Health  Center,  100  West  16th 

Street  Holton.  Kansas  66436 
Clinical  Director,  Lawton  Service  Unit 

Lawton  Indian  Hospital,  Lawton. 

Oklahoma  73501 
Clinical  Director,  Pawnee  Service  Unit, 

Pawnee  Indian  Health  Center,  Rural  Route 

2,  Box  1.  Pawnee,  Oklahoma  74058 
Clinical  Director,  Shawnee  Service  Unit, 

Shawnee  Indian  Health  Center,  2001  South 

Gordon  Cooper  Drive,  Shawnee,  Oklahoma 

74601 
Clinical  Director,  Tahlequah  Service  Unit 

W.W.  Hastings  Indian  Hospital,  100  S. 

Bliss,  Tahlequah,  Oklahoma  74464 
Director,  Phoenix  Area  Indian  Health 

Service,  3738  N.  16th  Street,  Suite  A, 

Phoenix,  Arizona  85016-5981 
Clinical  Director,  Colorado  River  Service 

Unit  Parker  Indian  Hospital,  Route  1,  P.O. 

Box  12,  Parker,  Arizona  85344 
Clinical  Director,  Fort  Yuma  Service  Unit 

Fort  Yuma  Indian  Hospital.  P.O.  Box  1368, 

Fort  Yuma,  Arizona  85364 
Clinical  Director,  Keams  Canyon  Service 

Unit,  Keams  Canyon  Indian  Hospital,  P.O. 

Box  98,  Keams  Canyon,  Arizona  86034 
Clinical  Director,  Owyhee  Service  Unit 

Owyhee  Indian  Hospital,  P.O.  Box  212. 

Owyhee,  Nevada  89832 
Clinical  Director,  Phoenix  Service  Unit, 

Phoenix  Indian  Medical  Center,  4212  North 

16th  St.,  Phoenix,  Arizona  85016 
Clinical  Director,  Sacaton  Service  Unit, 

Sacaton  Indian  Hospital.  Sacaton,  Arizona 

85247 

Clinical  Director,  San  Carlos  Service  Unit, 
San  Carlos  Indian  Hospital,  San  Carlos, 
Arizona  85550 

Clinical  Director,  Schurz  Service  Unit, 
Schurz  Indian  Hospital,  Schurz,  Nevada 
89427 

Clinical  Director,  Unitah  and  Ouray 
Service  Unit  Fort  Duchesne  Indian  Health 
Center.  P.O.  Box  160,  Roosevelt  Utah  84066 

Clinical  Director,  Whiteriver  Service  Unit, 
Whiteriver  Indian  Hospital,  Whiteriver, 
Arizona  85941 

Director,  Portland  Area  Indian  Health 
Service,  Room  476,  Federal  Building,  1220 
Southwest  Third  Avenue,  Portland,  Oregon 
97204-2892 

Clinical  Director,  Coleville  Service  Unit 
Coleville  Indian  Health  Center,  Nespelem, 
Washington  99155 

Clinical  Director,  For  Hall  Service  Unit. 
Fort  Hall  Indian  Health  Center,  P.O.  Box  317, 
Fort  Hall.  Idaho  83203 

Clinical  Director,  Northern  Idaho  Service 
Unit,  Northern  Idaho  Indian  Health  Center, 
P.O.  Drawer  367,  Lapawai,  Idaho  83540 

Clinical  Director,  Puget  Sound  Service  Unit, 
Puget  Sound  Indian  Health  Station.  1212 
South  ludkins.  Seattle,  Washington  96144 

Clinical  Director,  Yakima  Service  Unit 
Yakima  Indian  Health  Center,  Route  1,  Box 
1104,  Toppenish,  Washington  98948 

Clinical  Director,  Yellowhawk  Service 
Unit,  Yellowhawk  Indian  Health  Center,  P.O. 
Box  160,  Pendleton,  Oregon  97801 

Clinical  Director,  Taholah  Service  Unit, 
Taholah  Indian  Health  Center,  P.O.  Box  219, 
Taholah,  Washington  98587 


Clinical  Director,  Neah  Bay  Service  Unit 
Neah  Bay  Indian  Health  Center,  P.O.  Box  418, 
Neah  Bay,  Washington  98357 

Clinical  Director,  Northwest  Washington 
Service  Unit  Lummi  Indian  Health  Center, 

2592  Kwina  Road,  Bellingham,  Washington 
98225 

Clinical  Director,  Warm  Springs  Service 
Unit.  Wellpinit  Indian  Health  Center,  P.O. 
Box  357,  Wellpinit.  Oregon  99040 

Director,  Tucson  Area  Office,  Indian 
Health  Service,  7900  S.}.  Stock  Road,  Tucson, 
Arizona  85746-9352 

Clinical  Director,  Sells  Service  Unit  Sells 
Indian  Hospital,  P.O.  Box  548,  Sells,  Arizona 
85634 

Director,  Nashville  Area  Office.  Indian 
Health  Service,  Oak  Towers  Building,  1101 
Kermit  Drive,  Suite  810,  Nashville,  Tennessee 
37217-2191 

Clinical  Director.  Cherokee  Service  Unit, 
Cherokee  Indian  Hospital,  Cherokee,  North 
Carolina  28719 

Director,  California  Area  O^ice,  Indian 
Health  Service,  2999  Fulton  Avenue, 
Sacramento,  California  95821. 
[FR  Doc.  88-25299  Filed  11-21-88;  8:45  am] 
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Heaitt)  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services;  Public  Health  Service 
(PHS);  Health  Resources  and  Services 
Administration  (HRSA). 
ACTION:  Publication  of  minor  changes  to 
systems  of  record  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  HRSA  is  publishing 
minor  changes  to  its  notices  of  systems 
of  records. 
SUPPLEMENTARY  INFORMATION:  HRSA 

has  completed  the  annual  review  of  its 
systems  of  records  and  is  pubUshing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  in  the  system  location  of 
records,  or  the  address  of  system 
managers. 

1.  HRSA  has  deleted  the  following 
systems  during  the  year: 

09-15-0019  Health  and  Medical  Records 

Systems,  HHS/HRSA/IHS: 
09-15-0036  Indian  Health  Service 

Scholarship,  HHS/HRSA/IHS. 

On  January  4. 1988.  in  accordance 
with  the  Reorganization  Order  of  the 
Secretary  (52  FR  47053-47056).  the 
Indian  Health  Service  was  elevated 
from  a  Bureau  in  HRSA  to  the  status  of  a 
PHS  Agency.  The  above  Privacy  Act 


systems  of  records  have  been 
transferred  to  the  Indian  Health  Service, 
which  is  assuming  all  responsibility  for 
the  records.  Therefore.  HRSA  has 
deleted  these  systems  from  its  inventory 
of  active  systems  of  records. 

2.  Other  minor  system  notice  changes 
affecting  individual  categories  are 
published  below. 

Date:  October  5. 1988. 
James  A.  Walsh, 

Associate  Administrator  for  Operations  and 
Management 

TABLE  OF  CONTENTS 

The  following  table  of  contents  lists 
all  currently  active  Privacy  Act  systems 
of  records  maintained  by  the  Health 
Resources  and  Services  Administration: 

09-15-0001     Division  of  Federal 

Occupational  and  Beneficiary  Health 

Services,  Health  and  Counseling  Records, 

HHS/HRSA/BHCDA. 
09-15-0002    Record  of  Patients'  Personal 

Valuables  and  Monies,  HHS/HRSA/ 

BHCDA. 
09-15-0003    Contract  Physicians  and 

Consultants,  HHS/HRSA/BHCDA. 
09-15-0004    Federal  Occupational  Health 

Data  System.  HHS/HRSA/BHCDA. 
09-15-0007    Patients  Medical  Records 

System  PHS  Hospitals/Clinics,  HHS/ 

HRSA/BHCDA. 
0&-15-0008    Emergency  Non-PHS  Treatment 

Authorization  File,  HHS/HRSA/BHCDA. 
09-15-0022    Accounts  Receivable,  HHS/ 

HRSA/OA. 
09-15-0026    Medical  Fellowships  and 

Educational  Loans,  HHS/HRSA/OA. 
09-15-0028    PHS  Clinical  Affiliation  Trainee 

Records.  HHS/HRSA/BHCDA. 
09-15-0029    PHS  Beneficiary-Contract 

Medical/Health  Care  Records,  HHS/ 

HRSA/BHCDA. 
09-15-0037    Public  Health  Service  (PHS)  and 

National  Health  Service  Corps  (NHSC) 

Health  Care  Provider  Records  System, 

HHS/HRSA/BHCDA. 
0»-15-0038    Disability  Claims  of  the  Nursing 

Student  Loan  Program,  HHS/HRSA/BHPr. 
09-15-0039    Disability  Claims  in  the  Health 

Professions  Student  Loan  Program,  HHS/ 

HRSA/BHPr. 
09-15-0040    Health  Professions  Student  Loan 

Repayment  Program,  HHS/HRSA/BHPr. 
09-15-0041    Health  Professions  Student  Loan 

Cancellation.  HHS/HRSA/BHPr. 
09-15-0042    Physician  Shortage  Area 

Scholarship  Program,  HHS/HRSA/ 

BHCDA. 
09-15-0043    Cuban  Loan  Program.  HHS/ 

HRSA/OA. 
09-15-0044    Health  Educational  Assistance 

Loan  Program  (HEAL)  Loan  Control  Master 

File.  HHS/HRSA/BHPr. 
09-15-0045    Health  Resources  and  Services 

Administration  Loan  Repayment/Debt 

Management  Records  Systems,  HHS/ 

HRSA/OA. 
09-15-0046    Health  Professions  Planning  and 

Evaluation,  HHS/HRSA/OA. 


09-15-0052    Nurse  Practitioner  and 
Midwifery  Traineeships  Program,  HHS/ 
HRSA/BHPr. 

09-15-0001 

SYSTEM  NAME: 

Division  of  Federal  Occupational  and 
Beneficiary  Health  Services,  Health  and 
Counseling  Records.  HHS/HRSA/ 
BHCDA.  Minor  alterations  have  been 
made  to  this  system  notice.  The 
following  portion  of  the  "Retention  and 
Disposal"  category  should  be  revised  to 
reflect  the  location  of  retired  records: 


RETENTtON  AND  DISPOSAL: 

National  Personnel  Records  Center  in 
St.  Louis.  Missouri. 

«        •        •        «    ,     • 

09-15-0004 

SYSTEM  name: 

Federal  Employee  Occupational 
Health  Data  System,  HHS/HRSA/ 
BHCDA.  Minor  alterations  have  been 
made  to  this  system  notice.  The 
following  categories  should  be  revised 
in  their  entirety: 


CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Federal  employees  served  by  PHS/ 
Division  of  Federal  Occupational  and 
Beneficiary  Health  Services  (DFOBHS) 
Service  Units. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Occupational  health  record  and 
service-derived  data  organized  and 
presented  tor  program  operation 
purposes. 


09-15-0007 

SYSTEM  name: 

Patient  Medical  Record  System  PHS 
Hospital/Clinics.  HHS/HRSA/BHCDA. 
Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


RETENTION  AND  DISPOSAL' 

Number  of  years  held  at  Federal 
Records  Center  (see  Appendix  2)  before 
disposal — 45  years  for  active  duty 
uniformed  service  personnel.  20  years 
for  all  others.  How  destroyed:  The 
disposal  standard  for  these  records  may 
be  obtained  by  writing  the  System 
Manager  at  the  address  below. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director.  PHS  Health  Data  Center. 
Cillis  W.  Long  Hansen's  Disease  Center. 
Carville,  LA  70721. 

NOTIFICATION  PROCEDURE: 

To  determine  the  existence  of  a 
record,  write  to  the  facility  where 
treatment  was  rendered  if  listed  in 
Appendix  IB.  (Note  that  the  facility  may 
now  be  operated  under  a  different  name 
by  the  successor  organization.)  If  the 
facility  is  not  listed,  write  to:  Director, 
Public  Health  Service  Data  Center.  Gillis 
W.  Long  Hansen's  Disease  Center, 
Carville.  LA  70721. 


09-15-0052 
SYSTEM  NAME: 

Nurse  Practitioner  and  Midwife 
Program.  HHS/HRSA/BHPr.  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  categories 
should  be  revised  in  their  entirety: 

*  0  •  •  • 

SYSTEM  name: 

Nurse  Practitioner  and  Nurse 
Midwifery  Traineeships  Programs. 
HHS/HRSA/BHPr. 

ca-teoories  of  individuals  covered  by  the 
syltem: 

Individuals  selected  to  receive  nurse 
practitioner  and  nurse  midwifery 
traineeships  by  schools  participating  in 
the  program. 

*        *        «        *        * 

[FR  Doc.  88-24280  Filed  11-21-88;  8:45  am) 
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Food  and  Drug  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service  (PHS). 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  FDA  is  publishing  this 
document  to  meet  the  requirements  of 
the  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-130, 
"Management  of  Federal  Information 
Resources."  Appendix  I.  "Federal 
Agency  ResponsibiUties  for  Maintaining 
Records  About  Individuals."  which 
limits  republication  to  revised  system 
notices  only. 

summary:  FDA  has  reviewed  each  of  its 
system  notices  and  has  revised  some 
this  year  to  enhance  specificity  and 
clarify  the  effects  of  reorganization. 
These  revisions  are  minor  and  have  no 
affect  on  the  public's  need-to-know; 
therefore,  FDA  is  not  republishing  any  of 


its  system  notices  at  this  time,  but  is 
republishing  the  table  of  contents  of  all 
current  systems  of  records.  FDA's 
system  notices  were  published  in  their 
entirety  November  24. 1986.  51  FR 
42524-42538.  A  copy  of  FDA's  system 
notices  is  available  from  the  FDA 
Privacy  Act  Coordinator,  HFI-30,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

supplementary  inpormation: 
A.  General  infonnatioD 

1.  The  routine  uses  set  forth  in  each 
notice  describe  permissible  disclosures 
outside  the  Department  of  records  in 
that  system  which  may  be  made  without 
the  consent  of  individuals  who  are  the 
subjects  of  those  records.  Additional 
disclosures  without  consent  of  subject 
individuals  are  permitted  by  the  Privacy 
Act  in  Section  3(b)  as  follows: 

"(1)  To  those  ofticers  and  employees 
of  the  agency  which  maintains  the 
record  who  have  a  need  for  the  record  in 
the  performance  of  their  duties: 

"(2)  Required  under  section  552  of  this 
title  [the  Freedom  of  Information  Act]; 

"(3)  For  a  routine  use  as  [described  in 
the  routine  use  section  of  each  specific 
system  notice]; 

"(4)  To  the  Bureau  of  Census  for 
purposes  of  plaiming  or  carrying  out 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13; 

"(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

"(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government  or  for 
evaluation  of  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

"(7)  To  another  agency  or  to  an 
instrumentality  of  any  govenunent 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  is 
authorized  by  law.  and  if  the  head  of  tlie 
agency  or  instrumentaUty  has  made  a 
written  request  to  the  agency  which 
maintains  the  record  specifjdng  the 
particular  portion  desired  and  the  law 
enforcement  activity  for  which  the 
record  is  sought; 

"(8)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if.  upon  such  disclosure 
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notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

"(9)  To  either  House  of  Congress,  or. 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

"(10)  To  the  Comptroller  General,  or 
any  of  his  authorized  representatives  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

"(11)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

"(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d))."  (This  "Special 
Disclosure  '  statement  does  not  apply  to 
any  FDA  systems  of  records.) 


Table  of  Contents 

09-10-0002    Regulated  Industry  Employee 

Enforcement  Records.  HHS/FDA/OMO/ 

DMS 
09-10-0003    FDA  Credential  Holder  File. 

HHS/FDA/ORA 
09-10-0004    Communications  (Oral  and 

Written)  With  the  Public.  HHS/FDA/ 

OMO 
09-10-0005     State  Food  and  Drug  Official 

File.  HHS/FDA/ORA 
09-10-0007    Science  Advisor  Research 

Associate  Program  (SARAP).  HHS/FDA/ 

ORA 
09-10-0008    Radiation  Protection  Program 

Personnel  Monitoring  System.  HHS/ 

FDA/CDRH 
09-10-0009    Special  Studies  and  Surveys  on 

FDA-Regulated  Products.  HHS/FDA/ 

OMO 
09-10-0010     Bioresearch  Monitoring 

Information  System.  HHS/FDA 


09-10-0011     Certified  Retort  Operators. 

HHS/FDA/CFSAN 
09-10-0013    Employee  Conduct  Investigative 

Records.  HHS/FDA/OMO 
09-10-0015    Blood  Donors  for  Tissue  Typing 

Sera  and  Cell  Analysis  and  Related 

Research.  HHS/FDA/CDB/OB 
09-10-0017    Epidemiological  Research 

Studies  of  the  Center  for  Devices  and 

Radiological  Health.  HHS/FDA/CDRH 
09-10-0018    Employee  Identification  Card 

Information  Record.  HHS/FDA/OMO/ 

DMS. 

Dated:  October  27, 1988. 
lack  W.  Martin, 

Associate  Commissioner  for  Public  Affairs. 
[FR  Doc.  88-26835  Filed  11-21-88;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  135  and  145 

(Docket  No.  25454;  Amdt  Nos.  135-29  and 

145-211 

RIN  2120-AC50 

Foreign  Repair  Station  Rules 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  purpose  of  these 
amendments  is  to  revise  the  regulations 
to  accommodate  the  increasing  demand 
for  maintenance  and  alteration  of  U.S.- 
registered  aircraft  operated  worldwide. 
These  amendments  modify  the 
requirements  for  U.S.  certification  of  a 
foreign  repair  station.  In  addition,  a 
foreign  or  domestic  manufacturer  of  a 
product  for  which  it  holds  a  U.S.  type 
certificate  and  that  is  certificated  by  the 
FAA  as  a  repair  station  will  be  allowed 
to  return  to  service  a  component 
maintained  or  altered  by  a 
noncertificated  source,  subject  to 
specified  conditions.  Lastly,  to  be 
consistent  with  the  air  carrier  operating 
rules,  the  air  taxi/commercial  operator 
rules  are  amended  to  permit  the 
airworthiness  release  to  be  signed  by  a 
person  authorized  by  a  U.S.-certificated 
foreign  repair  station.  This  action  is  part 
of  a  general  project  underway  to  review 
and  update  all  Federal  Aviation 
Regulations  (FAR)  governing  repair 
stations. 
EFFECTIVE  DATE:  December  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Leo  Weston,  Aircraft  Maintenance 
Division  {AFS-340),  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-6203. 
SUPPLEMENTARY  INFORMATION: 

Background 

Subpart  C.  Part  145  of  the  FAR, 
Foreign  Repair  Stations,  has  its  origin  in 
Civil  Air  Regulations  (CAR)  Part  52  by 
an  amendment  adopted  in  1949  as 
§  52.38  (14  FR  623;  February  11, 1949). 
The  purpose  of  the  amendment  was  to 
provide  for  the  issuance  of  foreign  repair 
station  certificates  for  facilities  located 
outside  the  United  States  where  the 
Administrator  found  that  •*   •   •  such 
agencies  are  needed  for  the 
maintenance,  alteration,  and  repair  of 
United  States  aircraft  operated  outside 
the  United  States." 

The  lack  of  repair  agencies  authorized 
to  perform  work  on  U.S. -registered 
aircraft  in  certain  areas  outside  the 


United  States  at  that  time  resulted  in 
considerable  inconvenience  to  aircraft 
owners,  pilots,  and  operators  conducting 
international  flight  operations.  It  was 
recognized  that  certification  of  foreign 
agencies,  even  those  not  staffed  with 
holders  of  U.S.  airman  certificates, 
would  expedite  the  maintenance,  repair, 
and  return  to  service  of  U.S.  aircraft  in 
those  areas  where  certificated  repair 
stations  were  not  available.  Consistent 
with  the  concept  that  the  maintenance 
was  to  be  performed  on  U.S.-registered 
aircraft  in  areas  outside  the  United 
States,  the  scope  of  a  certificated  foreign 
repair  station's  authority  provided  for  in 
§  52.38  was  limited  to  "performance  of 
work  on  aircraft  which  are  used  in 
operations  conducted  in  whole  or  in  part 
outside  the  United  States  *  *  *." 

CAR  Part  52  was  revised  in  1952  (17 
FR  2981;  April  5, 1952)  with  §  52.38 
becoming  §  52.50.  When  the  Civil  Air 
Regulations  were  recodified  in  1962. 
CAR  Part  52  became  FAR  Part  145.  and 
CAR  section  52.50  became  FAR  sections 
145.71  and  145.73  (27  FR  6662;  July  13, 
1962). 

On  July  1, 1986,  the  FAA  prepared  two 
draft  internal  action  notices  which  were 
later  revised  on  October  3. 1986.  The 
first  addressed  foreign  repair  station 
privileges  and  responsibilities  under 
Part  145  and  the  eligibility  of 
replacement  parts  for  return  to  service 
on  U.S.-registered  aircraft.  The  second 
draft  action  notice  addressed  air  carrier 
privileges  and  responsibilities  under 
Parts  121  and  135  when  using 
noncertificated  sources  for  parts.  The 
draft  action  notices  did  not  represent 
new  FAA  policy. 

Although  it  is  not  regular  or  required 
practice  for  the  FAA  to  solicit  comments 
on  internal  guidance  material,  such  as 
action  notices,  the  original  notices  were 
broadly  circulated  to  be  consistent  with 
the  FAA's  practice  of  seeking 
constructive  input  and  promoting 
international  cooperation.  The  FAA 
received  comments  from  34  different 
entities,  including  several  foreign  civil 
aviation  authorities.  Several  of  the 
commenters  were  of  the  opinion  that 
existing  rules  and  practices  required 
substantive  change,  and  that,  to  be  in 
accordance  with  the  Administrative 
Procedure  Act,  a  rulemaking  proceeding 
was  appropriate. 

In  addition,  the  FAA  received 
petitions  from  the  Air  Transport 
Association  of  America  (ATA)  (Docket 
No.  25169)  and  the  Regional  Airline 
Association  (RAA)  (Docket  Nos.  25162 
and  25163).  These  petitions  request 
changes  to  the  FAR  to  clarify  the  rules 
and  expand  the  availability  of  foreign 
repair  stations  and  foreign  aircraft 
manufacturers  for  the  maintenance  and 


alteration  of  U.S.-registered  aircraft  and 
components,  whether  or  not  such 
aircraft  are  used  wholly  or  partly 
outside  the  United  States.  Related  parts 
of  these  petitions  have  been  considered 
in  the  preparation  of  this  rule  and  are 
considered  a  part  hereof.  Issues  in  the 
petitions  not  within  the  scope  of  the 
Notice  will  be  acted  upon  separately. 

The  civil  aviation  environment  has 
changed  significantly  since  the  foreign 
repair  station  regulations  were  first 
adopted  in  1949.  More  foreign- 
manufactured  aircraft  are  being  flown 
by  U.S.  operators,  and  the  need  for 
increased  maintenance  capability  for 
U.S.-registered  aircraft  from  both  foreign 
manufacturers  and  U.S.-certificated 
foreign  repair  stations  has  dramatically 
increased  in  the  past  39  years.  This  need 
is  reflected  by  exemptions  that  have 
been  granted  in  recent  years  related  to 
maintenance  and  alterations  performed 
by  foreign  repair  stations.  Exemptions  to 
§§  145.71  and  145.73  have  authorized 
certain  U.S.-certificated  foreign  repair 
stations  to  perform  work  on  foreign- 
manufactured  products  to  be  used  on 
U.S.-registered  aircraft  that  may  not  be 
operated  outside  the  United  States.  Over 
100  exemptions  from  the  operating  rules 
have  also  been  issued  to  air  carriers  to 
permit  them  to  use  other  than  U.S.- 
certificated  airmen  (i.e.,  to  use  foreign 
manufacturers  and  foreign  U.S.- 
certificated  repair  stations)  to  repair  and 
return  to  service  U.S.-registered  aircraft 
and  components  under  the  provisions  of 
the  air  carrier  operating  rules. 

Many  U.S.  air  carriers  currently  use 
foreign-manufactured  aircraft  and  other 
aeronautical  products.  This  use  is  partly 
a  result  of  multinational  consortiums 
and  cooperative  agreements  to 
manufacture  and  market  domestic  and 
foreign  products  between  U.S.  and 
foreign  manufacturers.  In  recent  years, 
the  type  and  number  of  aircraft  and 
aircraft  parts  manufactured  in  foreign 
countries  and  used  by  U.S.  operators  in 
the  United  States  have  increased 
rapidly. 

Many  U.S.  air  carriers  use  foreign- 
manufactured  aircraft  and  products  as 
the  prime  elements  of  their  fleets.  United 
States  commuter  airlines  are  heavily       ' 
dependent  upon  foreign-manufactured 
aircraft.  Due  to  the  unavailability  of 
modern  U.S.-manufactured  passenger 
aircraft  in  the  20-50  seat  range,  almost 
ail  of  the  aircraft  with  passenger 
capacities  exceeding  19  seats  used  by 
U.S.  commuter  airlines  are  foreign 
manufactured.  Larger  foreign- 
manufactured  aircraft,  such  as  the 
Airbus,  as  well  as  foreign-manufactured 
engines,  are  being  used  increasingly  by 
U.S.  air  carriers. 


In  addition,  many  U.S.  aircraft 
manufacturers  rely  on  foreign 
subcontractors  for  many  component 
parts  of  their  aircraft.  Under  current 
regulatory  limitations,  however,  foreign 
manufacturers  (with  or  without  a  U.S. 
foreign  repair  station  certificate)  have 
been  unable  in  many  situations  to  repair 
their  products,  even  to  the  extent  that 
warranty  work  has  been  curtailed. 

United  States  operators  have 
expressed  a  need  for  expanded  access 
to  U.S.-certificated  foreign  repair 
stations  for  maintenance,  alteration,  and 
preventive  maintenance  of  their  aircraft, 
aircraft  engines,  propellers,  apphances, 
and  component  parts  because  of  the 
increased  worldwide  demand  for 
maintenance  and  the  increasing  amount 
of  foreign-manufactured  equipment 
being  used  by  U.S.  operators.  This 
expanded  access  can  be  accomplished 
by  changes  to  Subpart  C.  Part  145.  that 
would  modify  the  restrictions  on  who 
may  apply  for  U.S.  certification  as  a 
foreign  repair  station  and  the  limitations 
on  work  that  such  a  repair  station  can 
perform. 

Accordingly,  on  November  24. 1987. 
the  FAA  issued  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  87-12  (52  FR 
45124:  November  24. 1987).  The  notice 
proposed  to  amend  Part  145  for 
certificating  foreign  repair  stations  by 
modifying  the  requirements  for 
determination  of  need  before  a  foreign 
repair  station  may  be  considered  for 
U.S.  certification.  The  notir^  also 
proposed  modifying  the  limitation  on  the 
scope  of  work  that  a  foreign  repair 
station  may  perform  on  U.S.-registered 
aircraft  and  on  aircraft  engines, 
propellers,  appliances,  and  component 
parts  for  use  on  U.S.-registered  aircraft. 
Subject  to  specified  conditions,  the 
notice  provided  that  a  repair  station  that 
is  also  a  U.S.  type  certificate  holder  may 
use  a  noncertificated  facility  for 
maintenance.  The  notice  also  proposed 
amending  Part  135  to  permit  the 
airworthiness  release  to  be  signed  by  a 
person  authorized  by  a  U.S.-certificated 
foreign  repair  station.  Comments  on  the 
notice  were  requested  from  the  public  to 
be  received  on  or  before  January  25, 
1988. 

Subsequent  to  the  opening  of  the 
docket  on  this  notice,  on  December  21, 
1987.  Congress,  in  Amendment  No.  45  to 
tlie  Conference  Report  on  the  Continuing 
Resolution  H.J.  Res.  395  making 
continuing  appropriations  for  the  fiscal 
year  1988,  stated  that  the  proposed 
rulemaking  on  foreign  repair  stations 
raised  significant  policy,  economic,  and 
safety  issues  that  should  be  carefully 
reviewed  by  the  appropriate  authorizing 
committees,  and  that  the  FAA  should 


defer  final  action  on  the  notice  of 
proposed  rulemaking  until  October  1, 
1988.  (133  Cong.  Rec.  H12799  daily  ed. 
Dec.  21. 1987). 

The  FAA  received  3.894  comments  on 
this  notice.  These  comments  have  been 
reviewed  and  considered  by  the  FAA  in 
the  promulgation  of  this  rule.  Of  the 
3,894  comments  reviewed,  3,808  oppose 
NPRM  No.  87-12  and  79  commenters  are 
in  support.  No  comments  specifically 
oppose  the  proposed  amendment  to  Part 
135  to  permit  the  airworthiness  release 
to  be  signed  by  a  person  authorized  by  a 
U.S.-certificated  foreign  repair  station, 
and  this  amendment  is  adopted  herein 
as  pj  oposed.  5>cven  commenters  did  not 
express  a  position  on  the  notice. 

Of  the  3.894  comments  received  and 
reviewed  by  FAA,  1.116  comments 
regarding  foreign  repair  stations  were 
received  by  the  FAA  prior  to  the 
issuance  of  the  notice  in  the  Federal 
Register  on  November  24, 1987.  The 
1.116  pre-docket  comments  have  been 
reviewed  and  generally  oppose  the 
substance  of  the  notice  and  parallel  the 
comments  received  in  opposition  to  the 
notice  after  the  docket  opened. 

A  considerable  number  of  comments 
on  the  notice  were  received  after  the 
docket  was  closed.  As  of  May  16, 1988, 
all  of  these  late  comments  were 
reviewed  to  ensure  that  all  of  the  issues 
raised  by  those  comments  have  been 
addressed  in  this  rulemaking. 

Of  the  comments  opposing  the  notice, 
most  of  the  commenters  are  either 
individual  mechanics  employed,  or 
persons  who  have  family  members 
employed,  by  a  domestic  repair  station 
or  airline.  The  labor  unions  representing 
mechanics,  the  Air  Line  Pilots 
Association  (ALPA)  and  the  Association 
of  Flight  Attendants  (AFA), 
unanimously  oppose  the  proposal.  Other 
union  groups  and  organizations,  such  as 
the  American  National  Association  of 
Letter  Carriers,  the  Moving  Picture 
Machine  Operators,  the  United  Food 
and  Commercial  Workers,  and  the 
Aeronautical  Repair  Station  Association 
(ARSA)  also  oppose  the  Notice. 
American  Airlines  opposes  the  proposal 
as  it  applies  to  all  foreign  repair 
stations,  but  supports  expanding  the 
scope  of  the  present  regulations  to 
permit  foreign  manufacturers  to  support 
their  own  products. 

The  Office  of  the  Secretary  of  State 
for  the  State  of  Oklahoma  forwarded  a 
Resolution,  adopted  by  the  House  of 
Representatives  of  the  Second  Session 
of  the  41st  Oklahoma  Legislature, 
requesting  the  FAA  to  withdraw  the 
proposed  rule.  By  House  Resolution  No. 
139,  on  February  24. 1988.  the  House  of 
Representatives  of  the  Eighty-fourth 


General  Assembly,  Second  Regular 
Session,  of  the  State  of  Missouri 
resolved  that  the  Missouri  House  of 
Representatives  encourage  each 
member  of  the  Missouri  Congressional 
Delegation  to  contact  the  United  States 
Department  of  Transportation  and  any 
other  appropriate  Federal  Agency 
regarding  the  potential  impact  on 
Missouri's  economy  with  any  expansion 
of  maintenance  authority  granted  under 
Part  145  and  that  the  Chief  Clerk  of  the 
Missouri  House  of  Representatives  be 
instructed  to  prepare  properly 
transcribed  copies  of  the  resolution  for 
the  Governor  of  Missouri,  the  Missouri 
Department  of  Economic  Development 
and  for  each  member  of  the  Missouri 
Congressional  Delegation  for  their 
information  and  possible  action.  The 
Attorney  General  for  the  State  of 
Minnesota  urged  the  withdrawal  of  the 
proposed  relaxation  of  the  FAA's  rules 
regarding  the  use  of  foreign  repair 
stations. 

Of  the  79  comments  received  by  FAA 
on  NPRM  No.  87-12  supporting  the 
proposals  contained  therein,  the 
majority  of  the  comments  are  from 
corporate  or  foreign  government  entities. 
Seven  foreign  civil  aviation  authorities 
support  the  notice,  as  do  several  foreign 
airlines,  foreign  manufacturers,  and 
foreign  repair  stations,  as  well  as  their 
representative  associations.  Several  U.S. 
airlines  support  the  notice,  as  do  their 
associations.  Several  U.S.  manufacturers 
and  associations  support  the  proposal, 
including  Pratt  ft  Whitney,  General 
Electric,  Fokker  Aircraft  of  USA. 
Incorporated,  MBB  of  America.  Inc.. 
Aerospace  Industries  Association  (AlA). 
and  General  Aviation  Manufacturers 
Association  (GAMA). 

Discussion  of  Comments 

The  comments  on  this  notice  received 
by  the  FAA  address  15  separate  issues. 
These  are  discussed  below. 

Use  of  a  Noncertificated  Facility 
Subject  to  Specified  Conditions 

A  number  of  commenters  express 
concern  and  some  misunderstanding 
with  the  proposed  amendment  to 
§  145.47  by  adding  a  new  paragraph 
(§  145.47(c)).  The  new  paragraph  would 
permit  a  domestic  or  foreign 
manufacturer  holding  a  U.S.  type 
certificate  and  a  U.S.  repair  station 
certificate  to  have  maintenance  and 
alteration  work  performed  on  certain 
components  by  a  noncertificated  source 
under  certain  specified  conditions. 

In  proposing  the  change  to  §  145.47.  it 
was  the  FAA's  intent  to  permit  a  type 
certificate  holder  holding  the  U.S.  type 
certificate  for  a  product  it  manufactures 
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or  manufactured  to  contract  for 
maintenance  and  alterations  of  a 
component  of  that  product  with  a 
noncertificated  original  component 
manufacturer  (or  licensee),  provided 
such  type  certificate  holder  is  also  a 
U.S.-certificated  repair  station.  This 
change  would  permit  the  original 
component  manufacturer  (or  licensee)  to 
perform  maintenance  on  or  alteration  of 
a  component  of  the  original  type 
certificated  product  it  manufactures  for 
the  type  certificate  holder. 

The  type  certificated  product  (i.e.. 
aircraft,  aircraft  engine,  propeller,  or 
appliance)  has  been  determined  by  the 
FAA  to  be  of  proper  design,  material, 
specification,  construction,  and 
performance  for  safe  operations,  and  to 
have  met  minimum  FAA  standards, 
rules,  and  regulntions.  Permitting  the 
type  certificate  holder,  that  is  also  a 
U.S.-certificated  repair  station,  to 
maintain  the  component  or  to  contract 
for  its  maintenance  or  alteration,  will 
permit  that  foreign  or  domestic  type 
certificate  holder  to  support  its  product 
(including  warranty  work),  regardless  of 
where  the  component  was 
manufactured.  To  use  a  noncertificated 
facility  for  maintenance,  a  type 
certificate  holder  must  not  only  hold  the 
type  certificate  for  the  product,  including 
components  thereof,  but  must  also  be  a 
functioning  U.S.-certificated  repair 
station.  Under  all  circumstances^the 
type  certificate  holder's  repair  station 
must  be  under  its  control.  Further,  the 
noncertificated  subcontractor  must  have 
produced  the  original  component  under 
the  type  certificate. 

Before  a  noncertificated  source 
(original  component  manufacturer  or 
licensee)  may  be  used  by  the  type 
certificate  holder  to  repair  the 
component,  the  type  certificate  holder 
must  show  the  FAA  that  the  original 
component  manufacturer  or  its  licensee 
has  all  of  the  necessary  data,  facilities, 
materials,  and  qualified  personnel  to 
accomplish  the  work.  In  addition,  the 
component  would  be  returned  to  service 
by  the  type  certificate  holder  in 
accordance  with  a  quality  control 
system  for  maintenance  that  (1) 
Recognizes  the  credit  given  to  the 
quality  control  system  that  the 
manufacturer  has  in  place  for  the  type 
certificated  product  as  well  as  the 
necessary  differences  between  the 
manufacturing  and  maintenance 
processes;  (2)  is  approved  by  the  FAA; 
and  (3)  is  included  in  the  operations 
specifications  and  inspection  procedures 
manual  of  the  type  certificate  holder's 
repair  station. 

The  type  certificate  holder,  that  is  also 
a  certificated  repair  station,  is 


responsible  for  the  airworthiness  of  the 
repaired  component:  (1)  By  ensuring  that 
the  maintenance  quality  control  system 
established  for  the  component  was 
followed  in  accordance  with  the 
procediu'es  in  its  repair  station's 
inspection  procedures  manual;  and  (2) 
by  ensuring  that  the  maintenance  or 
repair  of  the  component  was  properly 
documented.  This  procedure  for  using 
noncertificated  sources  is  different  from 
that  permitted  under  current  rules 
(§  145.47(b)),  though  under  both 
§  145.47(b)  and  the  new  S  145.47(c)  the 
repair  station  must  have  the  system 
capability  to  determine  the 
airworthiness  of  certain  articles  or 
processes.  The  difference  between  the 
two  paragraphs  is  that  the  quality 
control  system  and  procedures  of  the 
type  certificate  holder  to  control  a  newly 
manufactured  component  from  the 
component  manufacturer  can  be 
modified  by  the  type  certificate  holder's 
repair  station  to  a  quality  control  system 
for  maintenance.  After  a  component  is 
repaired  by  the  component 
manufacturer,  the  component  will  go 
through  the  type  certificate  holder's    . 
repair  station  maintenance  quality 
control  system.  The  type  certificate 
holder's  repair  station  will  inspect  such 
a  component  in  accordance  with  its 
inspection  procedures  manual  to  ensure 
that,  before  the  component  is  placed  in 
stock  for  use  in  an  aircraft  or  part 
thereof,  it  is  in  a  good  state  of 
preservation  and  is  free  from  apparent 
defects  or  malfimctions. 

Under  the  existing  rules  (§  145.47(b)), 
a  repair  station,  if  authorized  by  the 
FAA,  can  only  confract  those  functions 
asterisked  in  Appendix  A  to  Part  145. 
The  amendment  to  §  145.47(c)  will 
permit  the  type  certificate  holder  to 
confract  for  the  repair  of  a  component 
under  its  repair  station  certificate  using 
the  quality  control  system  inspection  as 
set  forth  in  its  inspection  procedures 
manual.  Under  this  amendment,  any 
maintenance  functions  that  are  included 
in  the  inspection  procedures  manual  of 
the  type  certificate  holder's  repair 
station  may  be  accomplished  under  the 
quality  control  system  approved  for  the 
repair  station. 

In  proposing  this  concept,  the  FAA 
recognized  the  process  established  and 
approved  for  type  certification  and 
manufacture  of  new  products,  and 
established  a  parallel  system  to  include 
maintenance  requirements  for  a  product 
and  to  provide  an  additional  means  for 
a  repair  station  to  contract  out  certain 
components  to  a  noncertificated  facility 
for  maintenance.  This  process  is 
intended  to  ensure  that  the  repaired 
component,  like  the  original 


manufactured  component,  is  airworthy 
and  meets  all  requirements  for 
installation  on  the  type  certificated 
product.  This  process  also  recognizes 
that  the  original  component 
manufacturer  is  a  viable  source  for 
engineering  data,  technical  expertise, 
and  service  information.  In  addition,  the 
repair  of  the  component  would  be 
accomplished  under  the  auspices  of  a 
U.S.-certificated  repair  station  (the  type 
certificate  holder),  which  has  met  the 
requirements  under  Part  145  for  such  a 
facility,  and  is  inspected  and  approved 
by  the  FAA. 

Twenty-seven  commenters  supporting 
the  notice  recommend  that  the  FAA 
permit  a  non-type  certificated  original 
component  manufacturer  to  carry  out 
maintenance  and  repair  on  its  products 
as  a  "noncertificated  source"  under  very 
broad  conditions.  The  commenters 
recommend  that  the  noncertificated 
component  manufacturer  be  permitted 
to  approve  a  product's  return  to  service 
without  quality  verification  by  a  type 
certificate  holder  and  have  the  authority 
for  direct  shipment  of  parts. 
Commenters  also  recommend  that  the 
United  States  accept  direct  shipment 
from  the  component  manufacturer  if  the 
manufacturer  is  approved  and 
authorized  to  maintain  the  product  by  a 
national  (foreign)  airworthiness 
authority. 

These  recommendations  are  beyond 
the  intent  and  purpose  of  rulemaking  as 
contained  in  the  notice  and  will  not  be 
considered.  However,  with  respect  to 
the  authority  contained  in  the  new 
§  145.47(c),  when  the  FAA  certificates  a 
foreign  manufacturer  (that  is  a  holder  of 
a  U.S.  type  certificate)  as  a  foreign 
repair  station,  any  relevant  approvals 
given  by  foreign  airworthiness 
authorities  will  continue  to  be 
considered.  If  the  noncertificated 
component  manufacturer  desires  to 
direct  ship  a  repaired  component  to  a 
user,  bypassing  the  type  certificate 
holder,  this  amendment  provides  for  a 
component  manufacturer  to  become  a 
U.S.-certificated  repair  station  with  an 
appropriate  rating  and,  thus,  be 
accorded  such  privileges. 

Other  commenters  contend  that  by 
adding  a  new  paragraph  to  §  145.47  as 
proposed,  a  conflict  would  arise  with 
the  existing  §  145.47(b)  in  that  the 
proposal  would  hmit  the  use  of  outside 
vendor^  to  essentially  the  original 
equipment  manufacturers  and  their 
subcontractors.  The  commenters  also 
point  out  that  the  proposed  new 
paragraph  to  be  added  to  §  145.47  is  in 
conflict  with  §  145.1(c),  which  specifies 
that  regulations  regarding  maintenance 
performed  by  manufacturers  are 


covered  under  Part  145,  Subpart  D,  and 
that  §§  145.11  through  145.79  do  not 
apply  to  manufacturers.  Accordingly, 
the  commenters  contend  that  any  rules 
intended  to  apply  to  manufacturers 
should  be  addressed  only  in  Subpart  D. 
rather  than  in  Subpart  B,  as  proposed. 

The  FAA  sees  no  conflict  in  §  145.47 
between  existing  paragraph  (b)  and  the 
paragraph  proposed  for  inclusion  in  that 
section  as  new  paragraph  (c). 
Furthermore,  a  manufacturer  with  a 
limited  rating  under  Part  145.  Subpart  D. 
cannot  confract  for  repafr  of  a 
component  to  a  noncertificated  facility 
and  must  perform  its  maintenance  and 
preventive  maintenance  operations  in 
accordance  with  Part  43.  Presently, 
§  145.47(b)  provides  that  a  repair  station, 
after  obtaining  approval  from  the  FAA. 
may  confract  certain  limited  functions  of 
repair  to  another  facility  without  having, 
in  house,  the  required  equipment  and 
materials  for  the  function.  Those  job 
functions  that  can  be  so  contracted  to  an 
outside  agency  are  set  forth  in  Appendix 
A  to  Part  145.  In  such  an  arrangement, 
the  repair  station  must  determine  the 
airworthiness  of  the  article  involved 
before  it  is  returned  to  service,  unless 
the  contractor  is  an  appropriately  rated 
repair  station,  in  which  case  the  part 
would  be  retiuTied  to  service  in 
accordance  with  the  procedures  as 
authorized  in  the  repair  station's 
inspection  procedures  manual.  To 
determine  the  airworthiness  of  the 
article  involved,  the  repair  station  must 
not  only  be  appropriately  rated  to 
perform  the  contracted  function,  but 
must  have  the  appropriate  data, 
qualified  personnel,  and  inspection 
capabilities  to  ensure  the  airworthiness 
of  the  article  involved. 

The  new  paragraph  (§  145.47(c)) 
would  permit  a  type  certificate  holder 
that  is  a  certificated  repair  station  to 
subcontract  any  repair  of  a  component 
of  a  type  certificated  product  to  the 
noncertificated  component 
manufacturer.  Such  a  type  certificate 
holder  would  be  responsible  for  the 
airworthiness  of  the  article  involved,  as 
required  in  ciurent  S  145.47(b).  However, 
as  long  as  the  component  is  returned  to 
service  in  accordance  with  the  FAA- 
approved  quality  confrol  system  of  the 
type  certificate  holder's  repair  station, 
the  airworthiness  of  the  article  involved 
is  effectively  ensured.  This  process  and 
the  scope  of  permitted  maintenance  are 
the  basic  differences  between  existing 
§  145.47(b)  and  new  S  145.47(c). 

The  FAA  also  disagrees  that  the 
amendment  to  S  145.47  is  in  conflict  with 
§  145.1(c).  Section  145.1(c)  provides  that 
a  manufacturer  may  obtain  a  repair 
station  certificate  with  a  limited  rating 


issued  under  Subpart  D  of  Part  145  to 
exercise  the  privileges  of  that  rating  as  a 
"manufacturer's  maintenance  facility" 
(MMF)  without  having  to  meet  the  basic 
requirements  for  a  repair  station  as  set 
forth  in  Subpart  B  of  Part  145.  The 
amendment,  however,  requires  the  type 
certificate  holder  to  obtain  a  rating  as  a 
repair  station  and  to  meet  all  of  the 
requirements  for  a  certificated  repair 
station  as  set  forth  in  Subpart  B  or  C  of 
Part  145. 

A  commenter  also  recommends  that 
the  proposal  to  add  a  new  paragraph  (c) 
to  §  145.47  be  withdrawn  and  that  the 
FAA  amend  S  43.3(i)  relating  to  persons 
authorized  to  perform  maintenance, 
preventive  maintenance,  rebuilding,  and 
alterations.  The  commenter  recommends 
that  the  word  "maintain"  be  added  to 
that  paragraph  to  allow  a  manufacturer 
holding  a  type  certificate  and  its 
subconfractors  to  perform  maintenance, 
in  addition  to  rebuilding  and  alterations. 

The  FAA  disagrees  with  this 
recommendation.  Such  an  amendment 
would  not  establish  a  parallel 
maintenance  quality  control  system — as 
would  be  accomplished  by  adding  a  new 
paragraph  to  S  145.47 — but  would  permit 
a  manufacturer's  maintenance  facility  to 
perform  maintenance  on  a  component 
without  showing  maintenance 
capabilities  required  under  Subpart  B  of 
Part  145.  Further,  as  foreign 
manufacturers  do  not  hold  production 
approvals,  this  suggestion  would 
exclude  such  foreign  manufacturers. 

Several  commenters  express  the 
concern  that,  as  proposed,  S  145.47(c) 
would  require  a  component 
manufacturer's  noncertificated  facility 
that  repairs  a  component  for  a  type 
certificate  holder  to  send  the  repaired 
component  part  "through"  the  type 
certificate  holder  for  quality  verification. 
The  commenters  point  out  that  such  a 
physical  fransfer  of  the  repaired 
component  back  to  the  type  certificate 
holder's  repair  station  would  be 
pointless,  cause  delay,  and  increase 
expense.  The  commenters  further 
maintain  that  only  the  manufacturers  of 
the  component  have  the  specialized  test 
equipment  for  a  full  specification  check. 

The  FAA  disagrees  that  it  would  be 
unnecessarily  burdensome  for 
components  repaired  by  a 
noncertificated  contractor,  as  defined  in 
new  §  145.47(c),  to  be  routed  physically 
through  the  type  certificate  holder's 
repair  station  facility.  This  inspection  is 
essential  if  such  a  component 
manufacturer  remains  noncertificated.  If 
the  component  manufacturer  were 
certificated  by  the  United  States  as  a 
repair  station,  the  requirement  to  route 
the  component  through  the  type 


certificate  holder  would  not  be 
necessary,  or  even  appropriate  assuming 
the  component  manufacturer  is  properly 
rated,  and  the  component  manufacturer 
could  direct  ship  a  repaired  component. 
Important  safety  objectives  can  only  be 
satisfied  if  the  individual  components 
are  returned  to  service  by  a  certificated 
repair  station  in  accordance  with  the 
quality  control  system  of  the  type 
certificate  holder's  repair  station,  as 
approved  by  the  Administrator  and  set 
forth  in  the  operations  specifications 
and  inspection  procedures  manual  of  the 
type  certificate  holder's  repair  station. 
The  FAA,  in  adopting  the  concept  as 
proposed  in  §  145.47  for  a  new 
paragraph  (c),  has  clarified  this  intent  in 
the  wording  of  the  final  rule. 

Other  commenters  referring  to  the 
proposed  new  paragraph,  $  145.47(c)(1), 
express  concern  that  there  may  be  a 
potential  ambiguity  concerning  whether 
or  not  the  type  certificate  holder  can  use 
the  privileges  granted  by  this  section  if 
the  product  is  no  longer  in  production. 
They  also  suggest  that  S  145.47(c)(1)  be 
changed  to  "the  product"  as  opposed  to 
"a  product." 

"The  FAA  agrees  with  both  of  these 
suggestions  and  in  S  145.47(c)(1),  as 
adopted,  has  eliminated  any  question  as 
to  whether  or  not  a  certificate  holder 
that  still  holds  the  type  certificate  for 
the  product  can  use  die  privilege  granted 
if  the  product  is  no  longer  in  production. 

Other  commenters  express  concern 
that  the  new  authority  in  §  145.47(c)  for 
holders  of  repair  station  certificates, 
that  are  also  holders  of  U.S.  type 
certificates,  might  affect  the  current 
authority  of  all  Subpart  B  and  Subpart  C 
repafr  stafions  to  contract  with 
noncertificated  agencies  as  currently  set 
forth  in  Appendix  A  to  Part  145. 

As  stated  above,  it  is  the  FAA's  intent 
that  the  authority  in  new  paragraph 
§  145.47(c)  is  in  addition  to  the  existing 
confracting  authority  in  S  145.47(b),  and 
§  145.47(b)  authority  is  not  affected  by 
this  amendment. 

A  commenter  questions  whether  or 
not  the  proposed  amendment  to  S  145.47 
benefiting  original  equipment 
manufacturers  is  justified.  In  the 
commenter's  opinion,  the  proposed 
change  to  §  145.47  would  extend  the 
ability  to  use  noncertificated  sources 
beyond  warranty  work  revisions 
without  an  apparent  safety  justification. 
The  commenter  contends  that  the 
proposed  amendment  may  be  based  on 
an  FAA  assumption  that  the 
manufactiuing  process  and  the  repair 
process  involve  basically  the  same 
engineering  concepts,  whereas  the 
manufacturing  process  and  the  repair 
process  utilize  different  analyses. 


47366      Federal  Register  /  Vol.  53.  No.  225  /  Tuesday.  November  22,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  225  /  Tuesday,  November  22.  1988  /  Rules  and  Regulations      47367 


The  FAA  agrees  that  the  processes  of 
manufacturing  a  single  product  line  and 
of  repairing  the  product  do  not 
necessarily  involve  the  same  knowledge 
or  perspective.  A  manufacturer's  quality 
control  system  and  a  maintenance 
quality  control  system  may  not  be  the 
same,  but  similarities  between  these  two 
processes  do  exist  and  can  be 
recognized.  The  amendment  takes 
advantage  of  the  process  already 
established  and  approved  for  type 
certification  and  manufacture  of  new 
products  and  establishes  a  parallel 
maintenance  concept.  This  maintenance 
process  for  the  repair  station  of  the  type 
certificate  holder  would  explicitly  be  set 
forth  in  its  repair  station's  operations 
specifications  and  inspection  procedures 
manual  as  approved  by  the 
Administrator.  A  component  of  the  type 
certificated  product  repaired  by  the 
component  manufactiu«r  would  only  be 
returned  to  service  if  the  type  certificate 
holder's  repair  station  ensures  that  the 
component  has  been  returned  to  service 
in  accordance  with  the  repair  station's 
maintenance  procedures  and  approved 
quality  control  system. 

Concern  is  also  expressed  that  the 
proposal  to  add  a  new  paragraph  (c)  to 
S  145.47  would  permit  and  encourage  a 
"paper  transaction"  between  the  type 
certificate  holder  and  an  associated 
repair  station  to  create  a  minimal 
corporate  relationship  with  a  type 
certificate  holder.  Under  the  proposal, 
the  work  done  by  the  repair  station  of 
the  manufact\irer  type  certificate  holder 
would  be  under  the  quality  control 
system  of  the  type  certificate  holder. 
This  will  be  covered  in  each  repair 
station's  operations  specifications  and 
inspections  procedures  manual  for  each 
type  certificate  holder's  repair  station 
that  undertakes  to  exercise  the  authority 
under  new  { 145.47(c). 

Commenters  contend  that  there  is  no 
assurance  that  the  noncertificated 
licensee  of  a  noncertificated  component 
manufacturer  would  have  any  repair 
competence,  as  no  requirements  are  set 
forth  that  the  licensee  establish  any 
corporate  relationship  or  have  any 
repair  insight  into  the  component 
manufacturer's  design  concept. 

The  FAA's  intent  is  to  permit  a 
licensee  of  a  component  manufacturer 
that  actually  manufactiu'es  the 
component  to  also  do  repair  work,  if 
that  licensee  is  approved  in  the  same 
manner  as  the  original  component 
manufacturer  in  accordance  with  the 
FAA-approved  operations  specifications 
and  inspection  procedures  manual  of  the 
type  certificate  holder's  repair  station. 

The  proposal  for  amendment  of 
§  145.47  as  contained  in  the  notice  has 


been  modified  in  accordance  with  the 
discussion  above. 

"Need"  for  Foreign  Repair  Stations 

Those  conunenters  opposing 
modification  of  the  foreign  repair  station 
rules  in  Part  145,  Subpart  C,  would 
retain  the  existing  wording  in  S  145.71 
that  a  foreign  repair  station  certificate 
would  be  issued  only  if  the 
Administrator  finds  that  the  station  is 
necessary  for  maintaining  or  altering 
U.S.-registered  aircraft  outside  of  the 
United  States.  The  notice  proposed 
deletion  of  the  restriction  that  such  U.S. 
aircraft  be  "outside  of  the  United 
States."  Of  those  conunenters 
supporting  the  Notice  in  general,  the 
majority  favored  deleting  this 
restriction.  The  commenters  point  out 
that  the  ciurent  regulation  is  a  very 
restrictive  approach  to  foreign 
maintenance  and  repairs  and  is  based 
on  factors  increasingly  out  of  touch  with 
the  international  character  of  modem 
aviation.  They  emphasize  that  the 
current  regulation,  which  was  written 
for  an  aircraft  fleet  that  was  all  U.S. 
manufactured  and  only  occasionally 
operated  overseas,  is  inappropriate  in 
today's  multinational  aviation  markets 
and  industries. 

Twenty-one  commenters  supporting 
the  notice  recommend  that  the  required 
statement  of  need  be  eliminated  from 
S  145.71  or,  if  retained,  the  word 
"necessary"  be  defined  more  precisely. 
These  commenters  suggest  that  the 
"need"  clause  would  lend  itself  to  an 
interpretation  whereby  the  FAA,  on 
grounds  unrelated  to  safety,  could 
determine  which  repair  stations  could 
be  used  by  U.S.-registered  aircraft 
owners.  As  pointed  out  in  the  notice,  the 
FAA  does  not  intend  to  implement  the 
"need"  clause  in  such  an  inappropriate 
manner. 

In  developing  the  proposals  contained 
in  the  notice,  the  FAA  desired  to  retain 
a  requirement  for  need  when  certifying 
foreign  repair  stations.  The  FAA  has 
stated  that  U.S.  foreign  repair  station 
certification  should  not  be  used  in  a 
manner  that  has  no  relationship  to  the 
support  of  U.S.-registered  aircraft  or  U.S. 
operators.  Further,  it  is  necessary  to 
retain  a  provision  which  requires  a 
showing  of  need  to  avoid  situations  that 
could  develop  where  certification  is 
requested  where  no  reasonable  need  to 
support  U.S.-registered  aircraft  could  be 
expected  to  develop.  This  provision  will 
ensuire  that  foreign  repair  stations  that 
would  not  support  U.S.-registered 
aircraft  would  not  burden  U.S.  resources 
for  FAA  certification  or  recertification. 
As  to  the  recommendation  to  explain  the 
word  "necessary"  in  a  more  precise 
manner,  the  use  of  this  word  in  existing 


S  145.71  has  not  led  to  the  difficulties  in 
administration  of  the  regulation  that 
some  commenters  suggest.  The  word 
"necessary"  as  retained  in  8  145.71  will 
not  be  used  to  deny  the  issuance  of 
foreign  repair  station  certificates  to 
otherwise  qualified  applicants  provided 
such  stations  will  work  on  U.S.- 
registered  aircraft. 

Scope  of  Work  of  Foreign  Repair 
Stations 

Those  commenters  opposing 
modification  of  the  foreign  repair  station 
rules  in  Part  145,  Subpart  C.  would 
retain  the  existing  wording  in  S  145.73 
that  a  foreign  repair  station  can  work  on 
U.S.-registered  aircraft  and  on  aircraft 
engines,  propellers,  appliances,  and 
component  parts  for  use  on  U.S.- 
registered  aircraft  only  if  such  aircraft 
are  used  in  operations  conducted  wholly 
or  partly  outside  of  the  United  States. 
The  notice  proposed  deleting  this 
geographical  restriction.  All  commenters 
supporting  the  notice  agree  with  this 
deletion.  'These  commenters  contend 
that  the  geographic  limitation  in  the 
scope  of  work  of  authorized  foreign 
repair  stations  in  today's  environment 
creates  an  unrealistic  regulatory 
situation.  For  example,  if  a  foreign 
repair  station  performed  identical 
maintenance  on  the  identical 
components  of  two  identical  aircraft  of  a 
U.S.  air  carrier,  one  aircraft  of  which 
operated  outside  of  the  United  States 
and  the  other  operated  solely 
domestically,  a  literal  interpretation  of 
existing  9  145.73  would  result  in  a 
determination  that  the  aircraft  operating 
internationally  was  legally  maintained 
while  the  aircraft  operating  domestically 
was  not.  The  FAA  recognized  this 
anomaly  in  the  notice  by  pointing  out 
that  if  properly  qualified  and  certificated 
by  the  FAA.  a  foreign  repair  station 
operating  in  accordance  with  FAA 
requirements  and  surveillance  can 
provide  proper  and  safe  maintenance 
and  alteration  of  U.S.-registered  aircraft 
and  their  components.  "This  capability 
does  not  depend  on  the  aircraft's 
physical  location  at  the  time 
maintenance  or  alteration  is  required 
and  accomplished.  The  amended  rule 
deletes  this  geographical  restriction. 

Return  of  Warranted  Parts  to  the  Type 
Certificate  Holder 

RAA  and  several  U.S.  commuter  air 
carriers  commenting  in  support  of  the 
notice  emphasize  the  necessity  that  such 
operators  be  given  the  flexibility  to 
return  warranted  aircraft  components  or 
unusually  troublesome  components  back 
to  the  manufactiuer,  that  holds  the  type 


certificate,  for  maintenance.  RAA 
indicates  that  the  commuter  industry  in 
the  United  States  currently  operates 
approximately  780  foreign-built  aircraft 
representing  about  41  percent  of  the 
total  estimated  commuter  aircraft  in 
operation  in  1987.  Of  the  18  most 
commonly  flown  types  of  passenger 
aircraft  in  regional  airline  service  in 
1987. 12  were  foreign  manufactured. 
Those  foreign  aircraft  together 
constituted  over  65  percent  of  the  total 
seating  capacity  of  the  regional 
passenger  industry  in  1987. 

Several  conunuter/regional  airlines 
state  that  the  proposed  amendments  in 
the  notice  would  greatiy  facilitate 
maintenance  support  of  their  foreign- 
build  aircraft  by  providing  more 
flexibility  through  increased  resources 
by  permitting  operators  to  reduce 
inventories  of  high-value  replacement 
components.  They  also  point  out  that 
certificated  repair  stations  in  the  United 
States  have  long  had  the  opportunity  to 
acquire  the  tooling,  equipment,  and 
training  to  support  foreign-manufactured 
aircraft  system  components  and  have 
largely  failed  to  do  so. 

One  operator  states  that  it  has  been 
operating  the  German  Domier  DO-228 
aircraft  for  over  3  years,  and  during  this 
time  has  been  directiy  involved  in  an 
attempt  to  broaden  the  scope  of 
domestic  capabilities  for  the 
maintenance  of  foreign-built 
components  on  its  aircraft.  This 
commenter  contends  that  due  to  the 
small  Domier  fleet  size  in  the  United 
States,  there  has  been  resistence  by 
domestic  repair  stations  to  purchase  the 
necessary  test  equipment,  special  tools, 
repair  parts,  inventory,  and 
documentation  from  the  respective 
foreign  manufacturer. 

Commenters  opposing  the  notice 
disagree  with  the  views  of  the 
commuter/regional  airline  industry  on 
this  issue.  These  commenters  question 
the  role  and  place  of  commuter/regional 
airlines  in  the  airline  industry  as  a 
whole,  and  suggest  that  the  views  of 
these  airlines  be  discounted.  The 
commuter/regional  airlines  are  those 
carriers  that  provide  regularly  scheduled 
passenger  and/or  cargo  service  with 
aircraft  seating  less  than  60  passengers 
and  cargo  payload  capacity  of  18,000 
pounds  or  less.  These  airlines  operate 
pursuant  to  schedules  pubhshed  in 
widely  used  airline  schedule  guides.  The 
commuter/regional  airline  industry  has 
shown  dramatic  growth  during  the  years 
since  the  Airline  Deregulation  Act  of 
1978  and  has  been  recognized  as 
representing  a  distinct  class  of  air 
carriers.  Today,  these  airlines  are  an 


integral  part  of  the  nation's  air 
transporation  system. 

Because  the  Airline  Deregulation  Act 
of  1978  (and  subsequent  Civil 
Aeronautics  Board  action)  permitted 
communter/regional  airlines  to  operate 
aircraft  with  up  to  60  seats  and  a 
payload  capacity  of  up  to  18,000  pounds, 
these  carriers  were  able  to  operate  more 
efficienUy.  This  development  which 
allowed  carriers  to  match  the  most 
economical  airplanes  to  their  market 
requirements,  spurred  a  worldwide 
revolution  in  new  aircraft  development. 
Today,  a  series  of  new  generation  light 
transport  aircraft  most  of  them  foreign 
manufactured,  are  being  put  into  service 
by  the  commuter/regional  airlines. 
According  to  RAA,  in  1986  the  179 
conunuter/regional  airlines  carried  28.4 
million  passengers  and  the  average 
niunber  of  passengers  per  airline 
enplaned  in  1986  was  158,400.  RAA 
states  that  regional  airline  industry 
revenue  passenger  miles  grew  to  4.47 
million  in  1986. 

The  FAA  recognizes  this  need  as 
expressed  by  the  regional  airline 
industry  and  others  for  operators  to  be 
able  to  return  warranted  parts  to  a  type 
certificate  holder  for  maintenance,  not 
only  by  the  adoption  of  the  rules  relating 
to  Part  145  regarding  foreign  repair 
stations,  but  by  the  amendment  to 
§  135.443  as  well. 

Impact  on  Air  Safety 

Two  thousand  and  seventeen 
commenters  express  concern  with  an 
anticipated  negative  impact  of  the 
proposal  on  air  safety.  Several  state  that 
they  had  firsthand  experience  with  poor 
quality  work  performed  overseas.  Some 
specifics  relating  to  safety  include  the 
lack  of  quality  control  in  foreign  shops, 
work  permitted  to  be  done  by 
unqualified  people,  and  the  lack  of  tools 
and  facilities  necessary  to  maintain 
aircraft  effectively.  Many  commenters 
express  an  opinion  that  the  standards  of 
foreign  repair  stations  are  considerably 
and  routinely  lower  than  the  standards 
of  U.S.  domestic  repair  stations.  The 
overriding  concern  expressed  by  such 
commenters  is  that  work  is  being  done 
in  foreign  repair  stations  by  non-U.S.- 
licensed  mechanics.  Many  commenters 
are  concemed  about  work  being  done 
and  approved  by  noncertificated 
supervisory  and  inspection  personnel  as 
well.  Because  of  these  points,  the 
conunenters  conclude  that  a  rash  of 
"bogus  parts"  would  appear,  and 
unauthorized  replacement  parts  for  use 
on  U.S.-registered  aircraft  would  result 
from  the  change  under  the  proposal. 

These  commenters  also  contend  that 
air  safety  would  be  compromised, 
because  translation  difficulties  are 


currently  being  encountered  when 
maintenance  records  are  obtained  on 
aircraft  and  components  repaired  and 
operated  outside  of  the  United  States.  In 
particular,  the  commenters  point  to 
difficulty  in  obtaining  adequate 
translations  of  repair  records  since 
"some  languages  do  not  have  technical 
terms  which  can  be  translated  into 
English."  These  conunenters  conclude 
that  changing  the  foreign  repair  station 
regulations  without  a  uniform  language 
requirement  for  maintenance  records 
would  increase  the  likelihood  of 
inadequate  records  and  compromise  the 
FAA's  ability  to  regulate  and  enforce  its 
own  requirements.  They  also  state  that 
the  Notice  should  be  withdrawn, 
because  the  proposals  in  the  Notice  do 
not  include  assurances  that  the  quality 
of  aircraft  maintenance  performed  by    t 
foreign  repair  stations  is  equal  to  that 
performed  by  domestic  repair  stations. 

No  substantive  information  or 
examples  were  submitted  by  these 
commenters  in  support  of  their 
allegations  that  if  the  proposed  changes 
were  adopted  there  would  be  a  negative 
impact  on  air  safety. 

The  FAA  has  stated  that  if  the 
proposals  in  the  Notice  are  adopted,  an 
equivalent  level  of  air  safety  will  be 
retained.  The  FAA  has  concluded  that 
these  changes  will  not  derogate  safety. 
Foreign  repair  stations,  which  have  been 
found  properly  qualified  and  certificated 
by  the  FAA  and  have  been  operating  in 
accordance  with  FAA  requirements  and 
surveillance,  have  been  providing  safe 
and  proper  maintenance  and  alteration 
on  U.S.-registered  aircraft  and  their 
components  for  almost  40  years.  No 
substantial  evidence  to  the  contrary  has 
been  presented  by  any  commenter.  The 
FAA  intends  that  this  safe  maintenance 
will  continue  and  that  safety  will  not  be 
adversely  affected  by  the  adoption  of 
this  rule.  Each  foreign  repair  station 
must  prove  to  the  FAA  that  it  fully 
complies  with  all  of  the  requirements  to 
be  an  authorized  U.S.-certificated  repair 
station  before  the  FAA  will  issue  it  a 
certificate  to  work  on  U.S. -registered 
aircraft.  These  requirements  are  similar 
to  U.S.  domestic  repair  stations  except 
that  foreign  repair  stations  do  not 
require  U.S.-certificated  airmen  in 
inspection  and  supervisory  positions. 
However,  the  FAA  does  review  the 
qualifications  of  these  airmen,  even  if 
they  are  certificated  by  the  country  in 
which  the  station  is  located,  to  ensure 
that  they  are  able  to  perform,  supervise, 
and  inspect  the  work  for  which  the 
repair  station  is  rated.  The  foreign  repair 
station  or  rating  must  be  renewed  every 
12  or  24  months  in  accordance  with 
§  145.17.  If  at  any  time  the  repair  station 
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fails  to  comply  with  the  FAA 
requirements,  its  certificate  can  be 
suspended  and/or  revoked  as  has  been 
the  case  in  the  past.  The  FAA  has  the 
power  of  emergency  suspension  if  the 
situation  warrants. 

When  the  Administrator  issues  a 
foreign  repair  station  certificate,  a 
finding  is  made  that  the  holder  is 
competent  to  perform  safely  the  repairs 
for  which  it  is  rated.  Prior  to  the 
issuance  of  such  a  certificate,  a 
representative  of  the  Administrator 
reviews  the  detailed  application  which 
is  required  to  be  submitted,  analyzes  the 
station's  proposed  inspection 
procedures  and  quality  control  system, 
examines  the  physical  facilities  of  the 
repair  station,  scrutinizes  the 
organization  and  the  personnel  who  are 
to  perform  these  functions,  and  assesses 
the  outside  sources  that  the  station 
intends  to  utilize.  Only  after  this  safety 
review  does  FAA  consider  issuance  of  a 
foreign  repair  station  certificate. 

Thus,  the  certification  process  for  a 
foreign  repair  station  is  substantially  the 
same  as  the  process  the  FAA  uses  for 
domestic  repair  facilities  and  involves 
the  same  standards.  If  a  foreign  repair 
station  has  been  found  to  be  competent 
to  repair  a  U.S.-registered  aircraft 
operating  wholly  or  partly  outside  of  the 
United  States,  as  permitted  under  the 
current  rules,  then  it  should  be  equally 
competent  to  make  those  same  repairs 
for  aircraft  operating  within  the  United 
States.  When  found  properly  qualified 
and  certificated  by  the  FAA.  a  foreign 
repair  station,  in  accordance  with  FAA 
requirements  and  surveillance,  can 
provide  proper  and  safe  maintenance 
and  alteration  on  U.S. — registered 
aircraft  and  their  components.  This 
amendment  does  not  change  that  fact. 

Under  current  regulations  for 
domestic  repair  stations,  only  an 
individual  in  a  supervisory  or  inspection 
category  need  be  certificated  as  an 
airman:  consequently,  a  person 
performing  routine  maintenance  need 
not  be  an  FAA-certificated  airman. 
However,  as  to  supervisory  and 
inspection  personnel,  both  the  Civil 
Aeronautics  Act  of  1938  and  its 
successor,  the  Federal  Aviation  Act  of 
1958,  as  amended,  specifically  provide 
that  individuals  employed  outside  the 
United  States  in  charge  of  the 
inspection,  maintenance,  overhaul,  or 
repair  of  aircraft,  aircraft  engines, 
propellers,  or  appliances  may,  to  the 
extent  that  the  Administrator  may 
provide,  be  excepted  from  the 
requirement  to  hold  an  appropriate  U.S. 
airman  certificate.  This  statutory 
mandate  was  recognized  in  the  adoption 
of  the  foreign  repair  station  regulations 


in  1949.  This  exception,  authorized  by 
Congress,  is  being  carried  out  by  the 
FAA. 

As  to  the  contention  that  inadequate 
maintenance  records  are  obtained  from 
foreign  repair  stations  because  some 
languages  do  not  have  technical  terms 
which  can  be  translated  into  English,  the 
Lexicon  of  Terms  Used  in  Connection 
with  International  Civil  Aviation  of  the 
International  Civil  Aviation 
Organization  (ICAO)  provides  for 
uniform  use  of  such  technical  terms. 
Also,  the  ICAO  Standards  and 
Recommended  Practices  require 
adequate  recordkeeping,  regardless  of 
the  language. 

In  a  letter  to  the  FAA,  the  National 
Safety  Council  (NSC)  recommends  that 
the  FAA  not  amend  §S  145.71  and 
145.73.  NSC  is  of  the  view  that  foreign 
repair  stations  should  not  provide 
modification,  major  repair,  or  overhaul 
work  without  inspection  by  U.S.- 
licensed  persoimel.  unless  the  aircraft 
are  operated  wholly  outside  of  the 
United  States.  NSC  also  refers  to  a 
contact  with  the  U.S.  Air  Force 
Inspection  and  Safety  Center  (AFISC) 
who  is  familiar  with  foreign  standards. 
According  to  the  AFISC  contact  (as 
related  by  the  NSC),  no  AFISC 
personnel  would  agree  that  foreign 
regulatory  standards  are  equivalent  to 
U.S.  standards,  and  "*  *  *  if  foreign 
nationals  are  doing  our  maintenance 
work,  we  could  be  in  trouble."  AFISC 
personnel,  as  well  as  NSC,  are 
apparently  of  the  opinion  that  the 
proposals  as  contained  in  the  Notice  are 
solely  for  monetary  purposes  and  that 
the  FAA  did  not  consider  the  actual 
safety  impact.  On  the  other  hand,  the 
FAA  is  advised  that  the  U.S.  Air  Force 
has  relied  heavily  on  foreign  sources  to 
repair  its  deployed  assets  for  many 
years.  Such  reliance  involving  airframes, 
engines,  and  exchangeables  increases 
Air  Force  readiness  and  sustainability 
by  retaining  these  assets  close  to  the 
operating  locations  where  they  would  be 
used  during  conflict.  Moreover,  the  Air 
Force  has  advised  that  "*  *  *  we  have 
found  the  reliability  for  foreign  work  to 
be  comparable  to  U.S.  work." 

FAA  Surveillance 

Six  hundred  and  fifty-eight 
commenters  contend  that  if  the 
proposals  in  the  notice  are  adopted,  the 
FAA  would  be  unable  to  monitor  foreign 
repair  stations  e^ectively,  due  to  limited 
inspector  personnel,  and  compliance 
monitoring  and  enforcement  would  be 
impossible.  Among  such  conunenters 
are  the  Transport  Woiicers  Union 
(TWU)  and  the  Aeronautical  Repair 
Station  Association  (ARSA).  According 
to  TWU,  the  ratio  of  FAA  inspectors  to 


air  carrier  oprators  has  signfiicantly 
decreased  since  deregulation.  ARSA 
contends  that  there  is  a  serious 
inadequacy  in  the  FAA's  inspection  and 
enforcement  system  which  has  a  direct 
bearing  on  these  proposals.  ARSA 
further  states  that  its  members  have 
reported  that  the  average  interval 
between  FAA  physical  plant  inspections 
and  document  reviews  ranges  from  6  to 
over  36  months  with  the  typical  interval 
being  18  months.  Many  commenters 
express  belief  that  the  FAA  is  already 
stretched  beyond  its  limits  without 
incurring  additional  responsibilities. 

The  cost  to  the  FAA  for  additional 
inspectors  is  addressed  by  many 
commenters.  Although  Part  187  permits 
a  charge  for  certification,  these 
commenters  contend  that  the  costs  of 
inspector  hiring,  training,  etc.,  cannot  be 
recovered. 

Two  aeronautical  authorities,  from  the 
United  IGngdom  and  the  Federal 
Republic  of  Germany,  state  that  they  do 
not  believe  there  would  be  any  increase 
in  applications  for  FAA  foreign  repair 
station  certificates  if  the  proposals  in 
the  notice  are  adopted  because,  during 
the  past  18  months  of  debate  on  the 
foreign  repair  station  issue,  there  has 
been  little  or  no  increase  in  the  number 
of  organizations  (repair  stations  that  are 
not  U.S.-certificated)  expressing  an 
interest  to  either  government  for 
certification. 

A  large  domestic  repair  station, 
generally  supporting  the  notice, 
contends  that  it  is  reasonable  to  project 
a  reduction  in  the  approximately  200 
existing  foreign  repair  station 
certificates  by  the  end  of  1988.  This 
commenter  bases  this  contention  on 
several  factors:  (1)  The  FAA  appears  to 
have  implemented  a  general  policy  of 
reissuing  Part  145  certificates  for  12 
months  rather  than  24  months  so  as  to 
reduce  the  number  of  existing 
certificates;  (2)  it  is  fair  to  assume  that 
the  FAA  will  review  foreign  repair 
station  certificate  applications  more 
rigorously  in  the  future;  (3)  there  will  be 
no  surge  in  the  number  of  foreign  repair 
station  certificates  granted  to 
organizations  located  in  less-developed 
countries  with  low  labor  costs  since  the 
FAA  will  exercise  more  scrutiny  of  a 
foreign  repair  station  certificate 
application  from  a  less-developed 
country;  (4)  if  there  are  any  cost 
advantages  in  terms  of  lower  wages, 
those  labor  advantages  are  being  offset 
by  the  change  in  the  relative  value  of  the 
foreign  country's  currency  with  the 
dollar  and  (5)  an  air  carrier  will 
carefully  assess  a  number  of  factors 
prior  to  committing  to  a  foreign  repair 
station,  including  the  continued 


availability  of  that  facility  as  a  source  of 
maintenance. 

This  commenter  further  contends  that 
the  certification  and  surveillance  system 
conducted  by  the  FAA  is  critical  to  the 
integrity  of  foreign  and  domestic  repair 
stations,  as  well  as  all  entities  regulated 
by  the  FAA.  If  there  is  any  shortfall 
between  the  cost  incurred  by  the  FAA  in 
surveillance  and  certification  of  foreign 
repair  stations  and  the  charges  assessed 
for  those  services,  inunediate 
amendment  of  Part  187  to  recover  those 
costs  should  be  initiated. 

Several  U.S.  air  carriers  state  that 
they  do  not  believe  any  increase  in  the 
number  of  foreign  repair  stations 
servicing  airline  aircraft  would 
approach  the  magnitude  suggested  by 
the  FAA.  The  50  to  100  percent  increase 
mentioned  in  the  notice  was  intended 
only  as  an  example.  Those  numbers 
were  used  to  demonstrate  that  even  for 
a  very  large  percentage  increase,  the 
effects  would  be  minimal.  These 
commenters  state  that  those  foreign 
repair  agencies  with  a  capability  and 
capacity  to  service  U.S.-registered 
airline  aircraft  have  already  become 
certificated  within  the  past  39  years,  and 
that  resources  available  to  the  FAA 
from  the  fees  assessed  foreign  repair 
station  applicants  are  sufficient  to  fund 
the  necessary  personnel  to  provide  the 
required  inspections. 

In  addition,  these  air  carriers  note  that 
foreign  repair  stations  are  not  only 
subject  to  the  same  FAA  surveillance 
imposed  on  domestic  repair  stations, 
but,  in  addition,  all  work  performed  for 
a  U.S.  airline  by  any  outside  repair 
agency,  either  domestic  or  foreign,  must 
be  accomplished  in  accordance  with  the 
air  carrier's  FAA-approved  maintenance 
operations  specifications.  Furthermore, 
the  records  of  all  work  performed  by 
such  repair  agencies  must  be  made  and 
maintained  in  accordance  with  the 
current  Federal  Aviation  Regulations. 
Thus,  these  air  carriers  contend,  not 
only  will  the  FAA  perform  its 
surveillance  responsibilities,  but  the  U.S. 
airlines  also  will  continue  to  exercise 
surveillance  over  any  work  performed 
for  them  by  foreign  repair  stations. 

The  FAA  is  dedicated  to  meeting  its 
responsibilities  under  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
will  continue  to  do  so.  It  is  anticipated 
that  by  modifying  these  restrictions 
related  to  a  determination  of  need  and 
to  the  scope  of  work  to  be  conducted  by 
foreign  repair  stations,  a  number  of 
noncertificated  foreign  facilities  can 
apply  for  FAA  certification.  This  could 
have  some  impact  on  FAA  certification 
and  surveillance  resources.  It  is  difficult 
to  anticipate  the  increase  in  foreign 
repair  stations  that  might  result  &om 


this  amendment;  however,  based  upon 
the  domestic  experience,  the  resource 
impact  should  be  minimal.  The  FAA  will 
respond  to  any  increased  workload. 
There  are  approximately  900  FAA 
inspectors  now  responsible  for  domestic 
repair  stations.  This  translates  into 
approximately  4Vk  repair  stations  per 
inspector.  There  are  now  approximately 
200  foreign  repair  stations.  If  that 
number  increased  to  300  or  400,  and  the 
number  of  repair  stations  per  inspector 
were  the  same  as  the  domestic  case,  it 
would  require  an  increase  of  22  to  44 
inspectors.  Thus,  even  for  an  increase  of 
50  to  100  percent  in  the  number  of 
foreign  repair  stations,  the  increase  in 
the  number  of  required  inspectors  would 
be  less  than  5  percent  of  the  current 
inspector  work  force.  The  FAA  will 
continue  the  surveillance  of  the  existing 
certificated  repair  stations,  domestic  or 
foreign,  and  the  influx  of  any  new  ones. 
Having  experienced  the  problems 
associated  with  deregulation  and  an 
expanding  industry  with  a  declining 
FAA  inspection  work  force,  the  FAA  has 
grown  highly  sensitive  to  the  need  for  a 
safety  surveillance  woric  force  equal  to 
the  work  demands.  In  addition,  the 
certification  and  surveillance 
responsibilities  of  the  FAA  for  foreign 
repair  stations  will  make  full  use  of 
information  provided  by  local 
airworthiness  authorities  when 
appropriate,  thus  enhancing  the 
capabilities  of  the  FAA  work  force.  In 
any  event,  there  will  be  no  deregulation 
in  safety  because  of  the  rule  as  adopted. 
Regarding  the  costs  incurred  by  the  FAA 
in  the  certification  and  surveilUance  of 
foreign  repair  stations  and  the  minimal 
fees  currently  assessed  for  those 
services,  future  rulemaking  will  be 
conducted  to  review  the  adequacy  of  the 
fees  prescribed  in  Part  187. 

FAA  Enforcement 

Several  commenters  point  out  that  if 
the  proposals  in  the  notice  are  adopted, 
the  FAA  could  not  enforce  its 
regulations,  because  foreign  businesses 
or  individuals  could  not  be  prosecuted 
by  the  U.S.  Government.  Although  the 
commenters  state  that  the  United  States 
cannot  levy  civil  penalties  against 
foreign  violators,  they  do  not  provide 
any  explanation  to  support  this 
conclusion. 

Under  this  proposal,  the  FAA  would 
retain  enforcement  oversight  over  U.S.- 
certificated  foreign  repair  stations 
through  certificate  action  and  civil 
penalty  action.  Moreover,  Pub.  L  100- 
223  amended  section  901  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  to 
provide  for  a  two-year  civil  penalty 
demonstration  program  for  violations  of 
the  Act  or  any  rule  or  regulation  issued 


thereunder  which  occur  after  December 
30, 1987.  Under  the  demonstration 
program,  the  Administrator  may  assess 
("order")  civil  penalties  not  to  exceed 
$50,000,  after  notice  and  the  opportunity 
for  hearing.  This  will  allow  FAA  to 
adjudicate  those  civil  penalty  actions 
without  referring  them  to  a  U.S.  attorney 
for  adjudication  in  a  U.S.  District  Court. 
In  the  case  of  civil  penalties  in  excess  of 
$50,000,  if  the  parties  cannot  reach  a 
compromise  settlement,  the  actions  will 
continue  to  be  adjudicated  by  referring 
them  directly  to  a  U.S.  attorney  for 
adjudication  in  a  U.S.  District  Court 

In  those  instances  where  a  respondent 
foreign  repair  station  or  foreign 
mechanic  fails  to  pay  a  civil  penalty  (not 
in  excess  of  $50,000)  assessed  under  the 
demonstration  program  or  fails  to  offer 
and  pay  a  compromise  civil  penalty  (in 
excess  of  $50,000]  acceptable  to  the 
Administrator  in  full  settlement  of  the 
alleged  violations,  the  FAA  may  have 
difficulty  in  obtaining  in  personam 
jurisdiction  which  is  necessary  to  pursue 
a  collection  action  in  the  appropriate 
U.S.  District  Court.  However,  the  fact 
that  many  foreign  repair  stations  have 
designated  agents  for  purposes  of 
service  in  the  United  States  obviates  the 
problem.  In  any  event,  where  civil 
penalty  actions  are  unsuccessful,  the 
FAA  can  take  certificate  action  and  this 
enforcement  mechanism  will  be  more 
than  sufficient  to  ensure  that  safety  is 
maintained.  The  FAA  has  not  had 
substantial  difficulty  in  enforcing 
violations  of  the  FAR  committed  by 
foreign  repair  stations  or  a  foreign 
mechanic  in  the  past  and  does  not 
foresee  such  difficulties  in  the  future. 

Loss  of  Jobs 

Among  those  opposing  the  proposal, 
the  majority  express  concern  over  loss 
of  jobs  in  the  United  States  and  the 
general  negative  impact  on  the  U.S. 
economy  that  would  result  if  the 
proposals  are  adopted.  Twenty-four 
hundred  and  twenty-six  commenters 
consider  the  loss  of  jobs  as  the  major 
factor  in  their  opposition  to  the 
proposal.  The  magnitude  of  concern 
varies  from  fear  for  the  individual's  job 
to  "several  million"  jobs  lost 
nationwide,  including  jobs  in  related 
industries.  Many  commenters  express 
concern  with  the  potential  impact  on  the 
national  economy  and  on  specific  cities 
such  as  Tulsa.  Oklahoma,  and  Kansas 
City,  Missoiui.  The  Professional 
Aviation  Maintenance  Association 
(PAMA)  expresses  concern  that 
sufficient  consideration  was  not  given 
by  the  FAA  to  the  loss  of  jobs.  PAMA 
questions  the  statement  in  the  Notice 
that  the  need  for  maintenance  service 
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will  increase  in  the  United  States; 
PAMA  contends  that  maintenance  jobs 
will  decrease  because  production  of 
general  aviation  aircraft  has  decreased 
by  over  90  percent  in  the  last  few  years. 
Some  commenters  state  that  the 
aviation  industry  is  going  the  way  of  the 
steel,  electronics,  and  textile  industries: 
overseas.  No  data  or  analyses  were 
included  in  any  conunent  to  support 
these  claims. 

In  contrast  to  the  contentions  of  those 
expressing  concern  over  loss  of  jobs  and 
negative  effects  on  the  economy,  the 
following  information  has  been  provided 
to  the  FAA.  The  U.S.  Industrial  Outlook 
1968 — Aerospace,  U.S.  Department  of 
Commerce,  January  1988  states: 

•  *  *  The  increasing  trend  toward 
international  collaboration  is  fostering  an 
escalation  in  trade  of  aircraft  engines  and 
aircraft  parts,  as  the  world's  expanding  fleet 
of  civil  and  military  aircraft  demands  more 
equipment  for  maintenance  and  repair  •  •  • 
International  collaboration  in  the  engine 
sector  is  providing  a  catalyst  for  trade  and  is 
creating  an  industry  which  transcends 
national  boundaries  *  •  •  The  inflation- 
adjusted  value  of  U.S.  aerospace  shipments  is 
projected  to  climb  about  3.3  percent  in  1988, 
marking  the  sixth  consecutive  year  of 
industry  growth.  Meanwhile,  U.S.  aerospace 
exports  and  impojts  will  reach  record  highs 
of  S22.1-billion  and  $8.8-billion,  respectively. 
The  rising  trertd  of  industrial  collaboration 
beween  U.S.  ahd  foreign  manufacturers  in  the 
aircraft  sector  will  be  the  chief  reason  for  this 
increase  in  the  flow  of  trade.  Total  industry 
employment  is  forecast  to  increase  almost  3 
percent  in  1988,  to  836,000. 

A  study  by  Gellman  Research 
Associates,  Inc.,  ]enkintown, 
Pennsylvania,  which  was  jointly 
sponsored  by  the  Air  Transport 
Association  of  America  (ATA)  and  the 
International  Air  Transport  Association 
(I ATA),  and  included  in  the  ATA  and 
lATA  comments,  also  addresses  this 
issue  and  refutes  the  allegation  that 
adoption  of  the  proposal  will  result  in 
ihe  wholesale  loss  of  jobs  in  the  United 
States.  The  study  contends  that  U.S. 
domestic  repair  stations  ourendy 
receive  more  business  firom  foreign 
customers  than  U.S.-certificated  foreign 
repair  stations  receive  from  U.S. 
customers,  and  that  the  real  threat  to 
U.S.  jobs  would  be  the  establishment  of 
trade  barriers  that  could  result  in 
retaliation  a^ecting  both  domestic 
repair  stations  and  other  aerospace 
activities.  Also,  in  this  regard,  one  major 
U.S.  manufacturer  supporting  the  notice 
comments  that  its  business  as  a  U.S. 
manufacturer  of  a  major  product 
depends  in  substantial  part  on  foeign- 
source  business,  not  only  for  new  engine 
buys  but  for  follow-up  repair  and 
overhaul  product  support  This 
commenter  points  out  that  such  reliance 


confirms  the  international  and 
interdependent  nature  of  today's 
aviation  marketplace.  If  this  foreign 
source  business  is  lost  which  may  occur 
if  the  proposals  in  the  notice  are  not 
adopted,  this  manufacturer  is  of  the 
opinion  that  the  inevitable  result  would 
be  not  only  a  probable  loss  of  U.S.  lobs 
at  its  overhaul  and  repair  facilities,  but 
also  a  probable  job  loss  on  the 
manufacturing  side  as  well. 

Impact  on  National  Economy  and  Trade 
Balance 

Several  commenters  express  concern 
that  foreign  repair  stations  would  have 
an  unfair  economic  advantage  over 
domestic  repair  stations.  ARSA  reports 
that  of  the  ARSA  members  responding 
to  its  survey,  80  percent  stated  that  they 
thought  they  would  be  adversely 
affected  by  having  to  compete  with 
foreign-owned  and  subsidized  firms.  Hie 
FAA  understands  that  this  association 
represents  approximately  90  of  the  4,400 
repair  stations.  The  number  of  repair 
stations  responding  to  the  ARS.A  survey 
was  not  stated  in  the  ARSA  comments. 
ALPA  states  that  the  Notice  requires 
foreign  repair  stations  to  meet  less 
stringent  standards  and  will  therefore 
put  domestic  repair  stations  at  an 
economic  disadvantage.  Some  other 
commenters  state  that  this  would  be 
unfair  competition,  because  some 
foreign  countries  subsidize  the  work  of 
their  repair  stations.  They  state  that 
there  is,  therefore,  a  potential  for  a 
negative  trade  balance.  Many 
commenters  relate  this  change  to  other 
industries  that  have  lost  jobs  to  foreign 
sources,  including  the  steel,  automobile, 
and  electronics  industries.  One 
commenter  states  that  the  domestic  air 
transport  industry  employs  over  100,000 
skilled  aircraft  mechanics,  and  even  the 
loss  of  only  10  percent  of  repair  work  in 
the  United  States  means  a  loss  of  $300 
million  in  direct  wages,  causing  up  to 
$600  million  in  net  loss  of  U.S.  income. 
The  basis  for  these  estimates  is  not 
provided. 

Several  commenters  referred  to  the 
FAA  view  expressed  in  the  notice  that 
the  proposed  rule  changes  would  be 
consistent  with  the  terms  of  several 
trade  agreements  to  which  the  United 
States  is  a  signatory.  These  commenters, 
in  supporting  the  proposal,  concur  and 
stress  that  the  proposal  is  in  accord  with 
section  1102(a]  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  which  requires 
the  FAA  to  exercise  and  perform  its 
powers  and  duties  consistently  with  any 
obligation  assumed  by  the  United  States 
in  any  agreement  that  may  be  enforced 
between  the  United  States  and  any 
foreign  country  or  countries.  Under 
section  103  and  Tide  VI  of  the  Federal 


Aviation  Act  of  1958.  as  amended. 
Congress  mandated  that  the  FAA  would 
perform  its  functions  on  the  basis  of 
aviation  safety  considerations.  Congress 
did  not  delegate  to  FAA  its  power  to 
regulate  commerce  with  foreign  nations, 
but  rather  directed  the  FAA  to  perform 
its  duties  and  fimctions  consistent  with 
international  treaties  and  agreements. 

British  Airways,  as  well  as  several 
other  Eiux>pean  commenters.  refers  to 
records  maintained  by  the  Association 
of  European  Airlines  (AEA)  on  its 
members.  It  was  reported  that  during 
1986,  AEA  members  performed 
approximately  $34.3  dollar's  worth  of 
repair  work  on  U.S.-regi8tered  aircraft 
operated  by  U.S.-ba8ed  operators.  The 
$34.3-million  figure  and  all  other  data 
contained  in  these  records  were  based 
on  information  provided  by  11  AEA 
foreign  air  carrier  members  who 
accoimted  for  over  80  percent  of  the 
repair  facility  capacity  of  AEA 
members.  However,  in  that  same  year,  it 
is  stated  that  those  same  AEA  members 
spent  $80.9  million,  more  than  double 
the  amount  of  money  spent  by  the  U.S. 
operators,  for  repair  services  performed 
for  them  by  U.S.  repair  stations.  In  other 
words,  U.S.  repair  stations  enjoyed 
better  than  a  two-to-one  trade  surplus  in 
aircraft  repair  work.  Fiu-thermore,  it  is 
pointed  out  that  for  the  past  5  years, 
AEA  figures  indicate  an  increasing  trend 
in  favor  of  U.S.  repair  stations. 

One  large  U.S.-certificated  foreign 
repair  station  provided  data  showing 
that  its  gross  revenue  from  its  aii'craft 
engine  maintenance  work  worldwide 
was  approximately  ^7  million  in  1986 
and  $89  million  in  1987.  However,  in 

1986  this  foreign  repair  station  paid 
approximately  $32  million,  or  42  percent 
of  its  total  maintenance  revenue  to 
various  U.S.  businesses  retained  to 
perform  maintenance  services  as 
subcontractors  and  to  provide  tools; 
equipment:  spare  parts  such  as  turbine 
blades,  vanes,  and  discs;  components; 
and  surplus  supplies.  The  flow  of  such 
funds  to  the  United  States  increased  in 

1987  to  approximately  $39  million.  This 
foreign  repair  station  expects  this  trend 
to  continue  in  the  future. 

One  foreign  air  carrier  reports  that  it 
purchased  $57  million  in  U.S. 
maintenance  services  in  1986  and 
performed  $47  million  in  maintenance 
services  for  U.S.  customers.  Another    • 
large  foreign  air  carrier  reports  that  it 
spent  $11.2  million  on  contract  repair  of 
its  aircraft  in  the  United  States  in  1986 
and  received  just  over  $5  million  from 
services  performed  for  U.S.  air  carriers. 

British  Airways  also  points  out  that  it 
is  a  matter  of  public  record  diat  since 
1986  the  value  of  the  U.S.  dollar  has 


significantiy  declined  relative  to  the 
value  of  virtually  all  of  the  national 
currencies  of  the  AEA  member  airlines. 
As  a  result  British  Airways  believes 
that  compared  to  1986,  it  would  now  be 
significantiy  more  expensive  for  U.S. 
carriers  to  have  repair  work  performed 
by  repair  stations  operated  by  AEA 
members  and  significantiy  less 
expensive  for  AEA  member  carriers  to 
utilize  the  services  of  U.S.  domestic 
repair  stations. 

In  addition  to  the  comments  of  ARSA, 
there  were  10  domestic  repair  stations 
that  commented  on  the  notice.  Three  of 
these  repair  stations  support  the 
proposals  in  the  notice.  One  such 
commenter  states  that  because  the  FAA 
is  authorized  to  promote  the 
development  of  civil  aeronautics  under 
the  Federal  Aviation  Act,  the  proposals 
in  the  Notice  should  be  promulgated  as 
a  final  rule. 

One  commenter,  although  a  member 
of  PAMA.  disagrees  with  PAMA's  stated 
opposition  that  the  proposals  would 
have  a  negative  economic  and  trade 
balance  impact.  The  commenter  states 
that  protectionism  is  a  delicate  art  and 
protectionism  should  be  practiced  by  the 
consumer,  not  the  government,  to 
minimize  retaliation.  The  commenter 
points  out  that  the  balance  of  payments 
is  of  concern  to  all  U.S.  citizens,  but  so 
is  the  ability  to  obtain  aircraft 
maintenance  in  a  timely  manner  by  a 
qualified  repair  station  in  accordance 
with  the  Federal  Aviation  Regulations. 

Other  commenters  supporting  the 
proposals  as  contained  in  the  Notice 
provide  information  specifically  on  the 
effect  of  the  proposals  on  the  national 
economy  and  the  balance  of  trade,  and 
submit  supporting  data.  The  ATA 
surveyed  14  of  the  largest  ATA  member 
airlines  concerning  work  performed  by 
foreign  repair  stations  for  those  U.S. 
airlines,  as  well  as  the  work  performed 
by  those  airlines  for  foreign  operators  in 
1987.  Responses  fi-om  these  airlines 
indicate  that  approximately  104  million 
dollars'  worth  of  work  was  performed 
by  the  U.S.  air  carriers  for  foreign 
operators  in  1987.  In  contrast 
approximately  89  million  dollars'  worth 
of  work  was  performed  for  these  airlines 
by  foreign  repair  stations  during  the 
same  period.  Moreover,  of  this  $89 
million,  approximately  $11  million  was 
not  performed  under  the  authority  of  the 
foreign  repair  station  certificate,  but  was 
performed  under  the  airlines'  authority 
to  contract  maintenance  under 
S  121.363(b)  as  well  as  under 
SS  121.371(a)  and  121.378(a)  exemption 
authority.  A'TA  also  points  out  that  U.S. 
domestic  repair  stations  enjoy 
substantial  advantages  over  foreign 


repair  facilities  in  competing  for  repair 
work  from  U.S.  air  carriers  in  that  they 
are  located  much  closer  to  the  center  of 
the  carrier's  operations.  This  is 
particularly  the  case  when  the  repair 
station  is  owned  and  operated  by  the 
U.S.  carrier  concerned. 

ATA  also  surveyed  21  large  U.S. 
organizations  that  work  on  transport 
airplanes  and  components.  All  of  these 
organizations  reported  to  ATA  that  they 
perform  work  for  foreign  operators  who 
are  operating  in  the  United  States.  Ten 
of  these  organizations  reported  that  30 
percent  or  more  of  their  work  is 
accomplished  for  foreign  operators. 
Similarly,  the  results  of  a  recent  survey 
by  lATA  of  its  member  airlines  show  an 
expenditure  of  approximately  $184 
million  in  1987  by  20  foreign  airlines  for 
work  performed  by  U.S.  repair  stations. 
Charts  submitted  by  ATA  and  LATA  set 
forth  the  use  of  maintenance  by  foreign 
operators  in  the  United  States  and  the 
resultant  creation  of  jobs  in  this  country. 

To  determine  the  economic  impact  of 
the  proposed  rulemaking  on  the 
domestic  airlines,  repair  stations, 
aircraft  manufactiuers,  and  ultimately 
U.S.  consumers,  ATA  and  LATA  jointly 
conunissioned  an  economic  analysis  by 
Gellman  Research  Associates,  Inc.  As 
stated  above,  a  copy  of  the  Gellman 
analysis  is  enclosed  with  both  the  ATA 
and  LATA  comments.  ATA  is  of  the 
opinion  that  the  Gellman  analysis 
demonstrates  that  (1)  The  United  States 
would  not  benefit  by  restricting 
international  trade  in  aircraft 
maintenance;  (2)  the  aircraft 
maintenance  business  does  not  contain 
the  elements  (such  as  economies  of 
scale)  required  to  provide  economic 
benefits  to  a  nation  by  restricting  trade; 
and  (3)  even  if  an  economic  benefit  from 
restricting  trade  in  aircraft  maintenance 
did  accrue  to  repair  stations,  such 
restrictions  would  result  in  higher  costs 
to  aircraft  operators,  such  as  airlines, 
which  could  translate  into  higher  rates 
and  fares.  The  Gellman  report  concludes 
that  the  ultimate  impact  would  be 
reduced  demand  for  air  transportation 
by  consumers  and  shippers, 
accompanied  by  a  reduced  earnings  and 
employment  for  airlines. 

Foreign  commenters  also  submitted 
information  to  indicate  that  in  their 
opinion,  the  proposal  in  the  notice 
would  not  have  a  negative  effect  on  the 
U.S.  national  economy  or  on  the  U.S. 
balance  of  trade.  As  referred  to  above, 
data  taken  from  the  records  of  the 
Association  of  European  Airlines 
indicate  that  U.S.  domestic  repair 
stations  enjoyed  better  than  a  two-to- 
one  trade  surplus  in  aircraft  repair  work. 
In  the  opinion  of  British  Airways,  the 


AEA  figures  indicate  an  increasing  tiend 
in  favor  of  U.S.  repair  stations. 

In  promulgating  the  proposals 
contained  in  the  notice,  the  FAA 
expressed  the  view  that  the  demand  for 
maintenance  services  would  continue  to 
grow  in  the  United  States,  as  well  as  at 
foreign  locations,  and  that  the  effects  of 
the  proposals  in  the  Notice  on  the 
increase  in  foreign  maintenance  and  on 
the  existing  work  performed  in  the 
United  States  must  be  considered  in  the 
context  of  expected  overall  growth  in 
the  industry.  In  addition,  the  FAA  stated 
that,  in  light  of  these  views,  the 
proposals  would  not  adversely  affect 
either  the  national  economy  or  the  U.S. 
trade  balance.  The  FAA  encouraged 
commenters  to  respond  and  submit 
supporting  economic  and  trade  data  for 
any  beneficial  or  adverse  impacts  that 
would  be  anticipated  to  occur  should  the 
proposed  rules  be  adopted.  Though  the 
views  expressed  by  the  FAA  were 
generally  challenged  by  those  opposing 
the  proposals  as  a  whole,  no  supportive 
economic  or  trade  data  were  submitted 
by  these  commenters  to  indicate  that 
any  adverse  impact  would  occur  should 
the  proposed  rules  be  adopted.  In 
contrast  as  described  above, 
considerable  information  was  submitted 
that  supports  the  initial  FAA  views. 

The  U.S.  Department  of  Commerce,  as 
indicated  in  its  publication,  the  U.S. 
Industrial  Outlook  For  1988— 
Aerospace,  expresses  the  opinion  that 
the  rising  trend  of  industrial 
collaboration  between  U.S.  and  foreign 
manufacturers  in  the  aviation  sector  will 
be  the  chief  reason  that  the  increase  in 
the  flow  of  trade  may  reach  record  highs 
in  1988  of  $22  billion  for  exports  and  $8.8 
billion  for  imports.  The  FAA  reiterates 
its  position  that  the  proposals  as 
contained  in  the  notice  would  not 
appear  to  have  any  adverse  impact  on 
the  national  economy  or  trade  balance. 

Impact  of  War  and  Terrorism /Sabotage 

Over  60  commenters  opposing  the 
notice  express  the  view  that,  with  more 
U.S.  jobs  lost  to  foreign  faciUties  by 
enactment  of  the  proposals,  there  would 
be  fewer  qualified  mechanics  and 
maintenance  facilities  available  to  the 
United  States  in  the  event  of  war.  They 
also  express  concern  that  U.S.  aircraft 
would  be  more  susceptible  to 
international  terrorism  or  sabotage 
activity.  No  supporting  data  were 
submitted  by  the  conunenters  espousing 
this  issue. 

As  stated  above,  the  FAA  has  been 
advised  that  the  U.S.  Air  Force  (USAF) 
has  relied  heavily  on  foreign  sources  to 
repair  its  aircraft  for  many  years  so  that 
USAF  readmess  and  sustainability  can 
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be  increased  by  retaining  its  aircraft 
close  to  operating  locations  where  the 
aircraft  would  be  used  during  conflict. 

In  the  nearly  40  years  since  U.S.- 
registered  aircraft  have  been  utilizing 
foreign  repair  stations,  the  threat  of  war 
or  terrorism/sabotage  has  not  been  a 
problem;  there  is  no  reason  to  believe 
the  amendments  adopted  in  this  rule 
would  change  that. 

Drugs 

Several  commenters  express  concern 
over  the  use  of  illegal  substances  by 
personnel  overseas.  The  commenters 
state  that  drug  use  is  checked  in  the 
United  States  by  the  growing  practice  of 
testing  for  illegal  substances,  which  may 
not  be  the  case  at  foreign  repair 
stations.  Testing  for  drug  use  in  the 
aviation  industry  is  a  matter  of  growing 
importance.  The  FAA  has  initiated  other 
regulatory  actions  in  this  area. 
Therefore,  the  commenters'  concerns  are 
outside  the  scope  of  this  rulemaking. 

Exemption  Process 

Over  15  commenters  opposing  NPRM 
No.  87-12  point  out  that  the  proposed 
rule  is  not  necessary,  because 
exemptions  currently  permit  certain 
work  to  be  performed  overseas  by 
foreign  repair  stations. 

The  FAA  has  handled  over  100 
exemption  actions  from  petitions  filed 
by  U.S.  air  carriers  for  relief  from  the 
operating  Parts  of  the  regulations  (Parts 
121  and  135)  to  permit  these  carriers  to 
use  foreign  repair  facilities  that 
otherwise  would  not  be  available  under 
current  regulations.  Exemptions  were 
granted  to  air  carriers  who  operate 
foreign-manufactured  aircraft  and/or 
foreign-manufactured  components 
installed  on  U.S.-registered  aircraft,  and 
have  limited  access  to  qualified  repair 
and  overhaul  facilities  in  the  United 
States.  As  an  example,  one  U.S.  air 
carrier  commenting  on  the  Notice  points 
out  that  it  uses  a  foreign-manufactured 
air  compressor,  and  there  is  no  U.S. 
domestic  repair  station  authorized  or 
equipped  to  overhaul  and  repair  such  a 
unit.  The  FAA  has  found  that  allowing 
such  carriers  to  utihze  experienced  type 
certificate  holders  and  U.S.-certificated 
foreign  repair  facilities  with  trained 
personnel,  who  are  qualified  to  perform 
work  on  original  foreign-manufactured 
component  parts,  provides  a  level  of 
safety  equal  to  that  provided  by  the 
rules  from  which  the  exemptions  have 
been  sought.  While  the  FAA  has  granted 
exemptions  to  U.S.  air  carriers  in  these 
cases,  that  mechanism  does  not  provide 
a  solution  to  all  of  the  problems  brought 
about  by  the  increasingly  international 
character  of  U.S.  air  carrier  operations. 
As  stated  by  one  U.S.  air  carrier,  the 


exemption  process  not  only  increases 
the  workload  of  an  already  heavily 
burdened  FAA  staff,  it  poses  serious 
problems  for  carriers  requiring  prompt 
maintenance.  The  unavoidable  delay 
caused  by  the  need  to  prepare,  file,  and 
obtain  an  exemption  can  be  a  serious 
problem  for  a  carrier  that  faces 
unexpected  maintenance  problems. 
Furthermore,  the  exemption  process  is 
not  only  time  consuming  and 
burdensome  for  the  petitioner,  but  is 
intended  to  cover  only  unique  problems 
of  a  person,  rather  than  classes  of 
problems. 

Bogus  Parts 

Over  75  commenters  oppose  the 
proposal  contained  in  the  Notice 
contending  that  there  would  be 
increased  use  of  unauthorized  or 
"bogus"  parts  and  components  on  U.S.- 
registered  aircraft  if  the  proposals  are 
adctfjted.  The  International  Association 
of  Machinists  (lAM)  refers  to  the  large 
amount  of  foreign  parts  not  maintained 
according  to  FAA  specifications  that 
were  found  during  the  National  Air 
Transportation  Inspections  (NATI)  and 
the  investigation  of  the  crash  of  an 
Arrow  Air  DC-8.  Other  than  lAM's 
reference,  no  supporting  documentation 
was  submitted  on  this  issue. 

The  problems  encountered  during  the 
NATI  program  are  complex,  involving 
repair  station  authority  and  surveillance 
issues.  Some  of  the  problems  associated 
with  repair  station  authority  are 
addressed  by  this  rulemaking  in  that 
what  are  currently  considered  to  be 
"unauthorized"  parts  are  so,  simply 
because  of  the  existing  restrictive  scope 
of  work  that  can  be  accomplished  by 
foreign  repair  stations.  The  problems 
associated  with  surveillance  have  been 
addressed  by  the  FAA  and  will  continue 
to  be  closely  monitored. 

Dissolution  of  U.S.  Air  Carrier 
Maintenance  Operations 

Over  45  commenters  that  oppose 
NPRM  No.  87-12  express  concern  that 
airline  management,  in  supporting 
amendment  of  Part  145  in  regard  to 
foreign  repair  stations,  is  looking  only  at 
maintenance  costs,  not  quality,  and  that 
airline  management  would  be  quick  to 
move  all  of  their  airline  overhaul 
facilities  out  of  the  country.  These 
commenters  contend  that  if  the 
proposals  are  adopted  U.S.  air  carriers 
would  completely  dissolve  portions  of 
their  maintenance  operations  and  send 
all  component  and  aircraft  work 
overseas.  No  substantive  data  were 
presented  to  support  the  above 
contention. 

The  FAA  place  full  maintenance 
responsibility  on  the  operator.  Airline 


comments  supporting  the  proposal  point 
out  that  U.S.  carriers  have,  and  will 
continue  to  have,  the  overwhelming 
portion  of  all  maintenance  work 
performed  in  the  United  States.  This  is 
borne  out  by  U.S.  airline  testimony 
before  Congress  on  the  use  of  foreign 
repair  stations  by  U.S.airlines  [Hearing 
Before  the  Aviation  Subcommittee  of 
the  House  Committee  on  Public  Works 
and  Transportation,  100th  Congress, 
First  Session,  July  28, 1987,  pages  59,  92, 
and  362).  ATA"s  comments  supporting 
this  notice  point  out  that  there  is  more  to 
consider  in  the  cost  of  maintenance  than 
the  cost  of  the  labor,  such  as  overhead, 
depreciation  of  sophisticated  equipment, 
inventory  costs,  shop  capacity,  delays  in 
shipment  to  aircraft  or  components  to 
foreign  shops,  and  the  availability  of 
skilled  labor  to  perform  the 
maintenance.  ATA  takes  the  position 
that  the  United  States  is  well  in  the  lead 
in  these  areas. 

RAA,  in  supporting  the  proposals  in 
the  notice,  states  that  U.S.  regional 
airlines  do  not,  as  a  rule,  operate 
revenue  flights  outside  of  the  United 
States.  Thus,  regional  airlines  do  not 
rely  heavily  on  foreign  repair  stations  to 
do  work  that  could  be  done  in  this 
country.  On  the  other  hand,  RAA  points 
out  that  regional  airlines  are  impacted 
by  FAA  rules  that  prevent  such  air 
carriers  from  sending  aircraft  and 
components  to  the  original  manufacturer 
for  repair  or  overhaul  to  ensure  that  the 
manufacturer  remains  accountable  for 
the  quality  of  the  product. 

Evidence  and  arguments  submitted  by 
the  commenters  forwarding  information 
support  the  conclusion  that  U.S.  airlines 
prefer  to  maintain  their  aircraft  at 
domestic  locations. 

The  FAA  does  not  concur  with  the 
contention  that,  if  the  proposals  are 
adopted,  there  will  be  an  exodus  of  U.S. 
air  carrier  maintenance  operations 
overseas. 

Foreign  Retaliation 

Several  commenters  supporting  the 
notice  point  out  that  failure  of  the 
United  States  to  adopt  the  proposed 
amendments  may  be  viewed  by  foreign 
governments  as  an  overly  protectionist 
act  by  the  U.S.  Government  and,  under 
these  circumstances,  it  would  be 
reasonable  to  assume  that  if  the 
proposed  amendments  are  not  adopted, 
there  would  be  intense  pressures  on 
foreign  governments  to  impose 
reciprocal  restrictions  on  the  use  of  U.S. 
repair  stations  by  their  national  flag 
carriers.  Furthermore,  the  commenters 
state  that  the  demand  for  reciprocal 
restrictions  could  easily  expand  to 
include  other  aviation  products  and 


services,  such  as  a  product 
manufactured  by  both  domestic  and 
foreign  entities. 

Aeronautical  authorities  of  the  British 
and  German  governments  (CAA  and 
LBA)  remind  the  FAA  in  their  comments 
that  their  governments  permit  U.S. 
domestic  repair  stations  unrestricted 
access  to  their  aviation  industry,  subject 
only  to  the  need  for  ctirrent  release 
documentation  and  records.  Any 
significant  difference  between  the  intent 
of  the  final  rule  and  the  intent  of  the 
notice  would  be  assumed  by  these 
governments  to  be  caused  by  concern 
for  safety  standards.  They,  in  turn, 
would  be  required  to  review  their  own 
acceptance  standards  from  any  foreign 
source,  including  U.S.  domestic  repair 
stations.  The  aeronautical  authority  of 
the  French  government  (DGAC)  states 
that  they  are  planning  to  review  their 
regulations  related  to  DGAC 
certification  of  foreign  repair  stations 
(e.g.,  U.S.  domestic  repair  stations) 
under  the  same  technical  requirements 
as  French  repair  stations  except  in  cases 
where,  due  to  maintenance 
arrangements  or  bilateral  agreements 
between  authorities,  it  will  be 
reciprocally  recognized  that  the 
approvals  given  by  one  authority  are 
considered  valid  by  the  other. 

Other  supporters  of  the  proposals  also 
point  out  that  no  major  foreign 
government  currently  imposes  any 
regulatory  restrictions  on  the  use  of 
FAA-certificated  U.S.  repair  facilities  by 
its  own  airlines.  These  commenters  refer 
repeatedly  to  testimony  at  the 
Congressional  hearing  on  the  use  of 
foreign  repair  stations  by  U.S.  airlines  in 
July  1987  (Hearing  before  the  Aviation 
Subcommittee  of  the  House  Committee 
on  Public  Works  and  Transportation). 
Mr.  Crawford  F.  Brubaker,  the  Deputy 
Assistant  Secretary  of  Commerce  for  the 
United  States,  testified  at  this  hearing 
that  many  foreign  governments  had 
informed  him  that  retaining  existing 
geographic  restrictions  on  foreign  repair 
stations  is  inconsistent  with  the 
Agreement  on  Trade  in  Civil  Aircraft 
which  was  negotiated  pursuant  to  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT).  In  his  testimony,  Mr. 
Brubaker  stated  (page  8): 

However,  if,  in  the  view  of  our  foreign 
trading  parUiers  this  issue  is  not  resolved  in  a 
prompt  and  fair  manner,  there  is  a  possibility 
that  a  dispute  action  [GATT]  might  be  filed 
by  one  or  more  signatories.  Should  any 
trading  partner  take  counteraction,  it  could 
be  detrimental  to  both  our  airlines  and  to  our 
aircraft  industry. 

At  this  same  hearing,  Pratt  &  Whitney 
testimony  (page  103]  and  Boeing  Co. 
testimony  (page  101)  were  to  the  effect 
that  if  foreign  governments  were  to 


adopt  regulations  that  narrowed  their 
current  foreign  repair  restrictions,  the 
U.S.  aviation  maintenance  industry 
would  suffer  a  substantial  loss  of 
business.  The  Aerospace  Industries 
Association  of  America  declared  that 
(pages  98  and  99): 

Any  regulation  that  would  restrict  the  free 
flow  of  trade  in  the  international  airline 
market  would  ultimately  have  a  negative 
impact  on  the  U.S.  aerospace  industry  and 
the  Nation's  overall  trade  balance.  Last  year, 
the  industry  employed  1.3  million  people. 
Loss  of  competitiveness  in  the  world  market 
could  lead  to  a  catastrophic  loss  of  American 
jobs  in  this  vital  manufacturing  sector. 

*  *  *  Further,  the  imposition  of  trade 
restrictions  is  clearly  not  within  FAA's 
purview  and  should  be  left  to  international 
negotiation.  The  use  of  FAA's  regulations  for 
protectionism  will  give  rise  to  reciprocal 
actions  from  foreign  airworthiness  agencies 
and  will  undermine  the  FAA's  worldwide 
credibility  in  safety. 

Commenters  raising  this  issue 
conclude  the  foreign  retaliation  could 
well  result  in  reduced  business  by 
domestic  repair  stations.  These 
commenters  also  contend  that  domestic 
airframe,  engine,  electronics,  and 
equipment  manufacturers  could  be 
targeted  for  retaliatory  measures 
resulting  in  higher  costs  to  their 
businesses,  reduced  demand  for  their 
products,  and  ultimately  reduced 
earnings  and  employment. 

Paperwork  Reduction  Act 

Information  collection  requirements  in 
the  proposed  amendments  to  §  135.443 
have  previously  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0039. 

Regulatory  Evaluation 

In  promulgating  the  proposals 
contained  in  the  notice,  the  FAA 
expressed  the  view  that  the  demand  for 
maintenance  services  will  continue  to 
grow  in  the  United  States  as  well  as  at 
foreign  locations.  The  effects  of  the 
proposals  in  the  notice  on  the  increase 
in  foreign  maintenance  and  on  the 
existing  work  performed  in  the  United 
States  must  be  considered  in  the  context 
of  expected  overall  growth  in  the 
industry.  In  addition,  the  FAA  stated 
that  the  proposals  would  not  adversely 
affect  either  the  national  economy  or  the 
U.S.  trade  balance.  The  FAA  further 
concluded  that  there  would  not  be  a 
large  shift  of  jobs  from  the  United  States 
to  foreign  countries. 

In  light  of  the  above  views,  the  FAA 
encouraged  commenters  to  respond  and 
submit  supporting  factual  economic  and 
trade  data  for  any  anticipated  benefical 


or  adverse  impacts  should  the  proposed 
rules  be  adopted.  The  FAA  also 
solicited  recommendations  for  better 
methods  to  achieve  the  objec^ives  of  the 
rules  and  rule  changes  proposed  in  the 
Notice.  Thotigh  the  views  by  the  FAA 
were  strongly  challenged  by  those 
opposing  the  proposals  as  a  whole,  no 
supportive  factual  economic  or  trade 
information  was  submitted  by  these 
commenters  to  indicate  how  an  adverse 
impact  would  occur  to  the  national 
economy  or  trade  balance  should  the 
proposed  rules  be  adopted;  nor  were 
any  recommendations  submitted  by 
these  commenters  for  achieving  the 
objectives  of  the  rules.  These 
commenters  desire  to  retain  the  status 
quo  and  maintain  the  foreign  repair 
station  regulations  adopted  in  1949  as 
they  are  now  set  forth  in  Part  145. 

Those  opposed  to  the  proposals 
contained  in  the  notice  express  concern 
that  foreign  repair  stations  would  have 
an  unfair  economic  advantage  over 
domestic  repair  stations.  These 
commenters  allege  foreign  repair 
stations  would  have  to  meet  less 
stringent  standards  than  domestic  repair 
stations  and  that  domestic  repair 
stations  would  be  placed  at  an  economic 
disadvantage.  One  unsubstantiated 
statement  alleges  that  if  the  proposals 
are  adopted,  there  would  be  a  net  loss  in 
U.S.  income  of  up  to  $800  million.  The 
basis  for  these  estimates  is  not 
provided.  An  association  of  repair 
stations  reported  that  of  its  members 
responding  to  a  survey  sent  out  by  the 
association,  80  percent  stated  that  they 
thought  they  would  be  adversely 
affected  by  having  to  compete  with 
foreign-owmed  and  subsidized  firms.  No 
supporting  data  were  submitted  by  this 
association,  even  as  to  the  number  of 
repair  stations  the  association 
represented,  or  the  number  of  repair 
stations  responding  to  the  stirvey.  The 
FAA  understands  that  this  association 
represents  approximately  90  of  the  4,400 
repair  stations. 

The  primary  concern  expressed  in 
most  of  the  opposing  comments  is 
related  to  the  loss  of  jobs  in  the  United 
States  and  the  general  negative  impact 
on  the  U.S.  economy  that  would  result  if 
the  proposals  are  adopted.  A  wide  range 
of  estimates  for  lost  jobs  is  offered; 
however,  there  is  no  explanation  of  how 
these  estimates  were  made.  In  general, 
no  data  or  analyses  were  included  in 
any  comment  to  support  these  claims. 

As  detailed  in  the  Discussion  of 
Comments  section,  commenters 
supporting  the  proposals  submitted 
extensive  and  factual  information 
indicating  that  foreign  entities  currently 
spend  up  to  twice  as  much  in  the  United 
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States  for  maintenance  as  U.S.  operators 
spend  abroad.  These  conunenters 
contend  that  this  trend  will  continue, 
because  there  will  not  be  a  dramatic 
increase  in  the  number  of  new  foreign 
repair  stations.  Furthermore,  there  are  a 
limited  number  of  facilities  in  the  world 
that  can  meet  the  FAA's  stringent 
requirements. 

The  expectation  that  trade  will  not  be 
adversely  affected  is  supported  by  the 
U.S.  Department  of  Commerce  that 
concludes  the  rising  trend  of  industrial 
collaborating  between  U.S.  and  foreign 
manufacturers  in  the  aviation  sector  will 
increase  the  expected  flow  of  trade  for 
1988  to  record  highs.  The  U.S. 
Department  of  Commerce  cited  figures 
of  $22  billion  for  exports  and  $8.8  billion 
for  imports  in  the  aviation  sector.  This 
trend  towards  international 
collaboration  in  aircraft  manufacturing 
will  also  result  in  the  growth  of  trade  in 
equipment  for  maintenance  and  repair, 
and  consequently  reciprocal  growth  in 
the  trade  of  repair  services,  lliis 
expected  expansion  supports  the  FAA 
view  that  overall  growth  in  the  aviation 
industry  will  offset  losses,  if  any,  in 
maintenance  and  services. 

Supporters  of  the  proposals  refute  the 
allegations  that  the  rules  would  create 
an  exodus  of  jobs  &om  the  United  States 
to  foreign  countries,  contending  that  the 
allegations  are  unsupported.  As  pointed 
out  by  such  supporters  in  the  Discussion 
of  Comments  section,  there  will  not  be  a 
wholesale  use  of  foreign  repair  stations 
by  U.S.  operators.  Also,  the  U.S. 
Department  of  Commerce  points  oui  that 
the  world's  expanding  fleet  of  aircraft 
will  demand  more  equipment  for 
maintenance  and  repair,  and  the  total 
industry  employment  for  1988  in  the 
overall  aviation  sector  is  forecast  to 
increase  by  almost  3  percent. 

Additionally,  as  pointed  out  in  the 
Discussion  of  Comments  section,  if  the 
foreign  repair  station  rules  are  not 
updated  and  adopted  as  proposed,  and 
if  the  United  States  retains  the  status 
quo  and  adopts  a  stance  of 
protectionism,  there  are  sufficient 
indicators  regarding  the  likelihood  of 
some  retaliatory  action  from  some 
foreign  governments  to  adjust  their 
regulations,  making  them  as  restrictive 
as  those  currently  in  effect  in  Part  145. 
These  actions  could  very  well  result  in  a 
negative  impact  on  the  U.S.  economy. 
This  possibility  is  supported  by  the  fact 
that  the  U.S.  Department  of  Commerce 
has  been  advised  by  many  foreign 
governments  that,  in  their  opinion, 
retention  of  existing  geographic 
restrictions  on  foreign  repair  stations  by 
the  United  States  is  inconsistent  with 
certain  international  treaties  to  which 


the  United  States  is  a  signatory.  These 
foreign  governments  have  further  stated 
that  if  they  were  to  take  counteraction, 
it  could  be  detrimental  to  both  U.S. 
airlines  and  to  the  U.S.  aircraft  industry. 

Although  expanding  access  to  world 
markets  for  aircraft  maintenance  could 
result  in  additional  work  being  done  at 
foreign  locations,  the  FAA  must 
conclude  from  the  information  submitted 
to  this  docket  (Docket  No.  25454)  that 
the  consequences  would  not  inlcude  a 
major,  if  any,  shift  in  jobs.  Nor,  will 
adoption  of  tliese  rules  have  an  adverse 
impact  on  the  national  economy  or  on 
the  U.S.  balance  of  trade.  The 
Discussion  of  Comments  section  points 
out  that  the  rules  will  be  beneficial, 
particularly  to  U.S.  air  carriers  and  to 
manufactiu-ers  (as  well  as  to  some 
domestic  repair  stations]  in  their  ability 
to  obtain  maintenance  and  repair  work 
on  foreign-manufactxired  aircraft  and 
components.  Further,  it  should  also  be 
noted  that  there  are  no  direct 
compliance  costs  to  U.S.  interests 
associated  with  the  foreign  repair 
station  revisions,  because  certification 
as  a  repair  station  is  strictly  voluntary. 
A  loss  of  some  jobs  could  certainly  be 
possible,  if  only  as  a  normal  effect  of 
any  competition:  however,  the 
supporting  information  in  the  docket 
does  not  show  that  such  a  major  loss 
would  occur. 

Though  the  rule  could  be  restricted 
solely  to  foreign  manufactiirers.  this 
restriction  would  not  fully  address  many 
U.S.  air  carrier  problems,  particularly  in 
cases  where  there  is  no  domestic  facility 
capable  of  performing  certain  necessary 
maintenance.  Likewise,  limiting  the 
scope  of  work  only  to  warranted  items 
will  not  covers  situation  in  which  no 
U.S.  domestic  repair  station  is 
authorized  or  equipped  to  overhaul  and 
repair  a  certain  component  not  covered 
by  warranty. 

The  airline  industry  has  experienced 
rapid  growth  following  deregulation 
resulting  in  a  demand  for  equipment 
suitable  to  the  individual  operator's 
requirements.  This  demand  has  been 
increasingly  met  through  international 
endeavors  in  the  manufacture  of  aircraft 
and  their  components.  The  demand  for 
qualified  maintenance  services  and 
facilities  has  grown  as  the  fleet  of 
foreign-manufactured  aircraft  has 
increased,  particularly  in  the  regional 
and  commuter  airline  industry. 

Many  U.S.  operators  have  not 
invested  the  capital  required  to  provide 
domestic  maintenance  facilities  that  are 
capable  of  servicing  foreign- 
manufactured  aircraft,  nor  have  they 
been  able  to  attract  outside  repair 
facilities  to  provide  the  necessary 


services.  Under  the  existing  regiilations. 
some  carriers  that  operate  foreign- 
manufactured  aircraft  have  obtained 
exemptions  to  take  advantage  of  the 
manufacturer's  warranty  provisions  for 
the  products  they  operate.  Presently, 
some  manufacturers  are  precluded  from 
repairing  their  own  products,  because  of 
their  repair  station's  location  or  their 
inability  to  obtain  U.S.  certification 
under  SS  145.71  and  145.73. 

While  the  FAA  has  granted 
exemptions  to  U.S.  air  carriers  to  permit 
them  o  use  foreign  repair  facilities  that 
would  not  be  othewise  available  imder 
current  regulations,  that  mechanism 
does  not  provide  a  solution  to  all  of  the 
problems  brought  about  by  the 
increasingly  international  character  of 
U.S.  air  carrier  operations.  The 
exemption  process  is  time  consuming 
and  by  its  very  nature  places  a  repeated 
and  continued  burden  on  a  petitioner.  It 
does  not  take  care  of  unforeseen 
maintenance  needs  and  is  only  intended 
to  cover  unique  problems  of  an 
individual  person,  rather  than  classes  of 
problems,  such  as  the  matter  of  foreign 
repair  stations.  Also,  in  light  of  the 
lengthy  negotiation  process  associated 
with  formulating  and  refining  bilateral 
agreements,  pursuing  additional 
bilateral  agreements  for  maintenance  of 
U.S. -registered  aircraft  is  not  considered 
advantageous  in  terms  of  any  short-term 
benefits  for  the  U.S.  aviation 
community. 

The  FAA  has  determined  that 
allowing  domestic  and  foreign 
manufactiirers  holding  U.S.  repair 
station  certificates  to  contract  the  repair 
of  components  to  non-U.S.-certificated 
repair  stations,  domestic  and  foreign, 
under  the  specific  circumstances  set 
forth  in  the  amended  5  145.47(c)  will  not 
diminish  the  quality  of  the  repairs,  as 
the  components  would  be  approved  for 
return  to  service  under  the  repair 
station's  quality  control  process  that  has 
been  found  acceptable  to  the  FAA.  This 
new  process  will  increase  the  amount  of 
maintenance  resources  available  to  U.S. 
operators,  thereby  reducing  costs  and 
delays  associated  with  their  operations. 

The  amendment  to  S  135.443(b),  which 
permits  a  foreign  repair  station  to  return 
an  aircraft  or  part  to  service  after 
performance  of  maintenance,  similar  to 
existing  §  121.70g(b],  should  not  result  in 
any  adverse  impact.  Because  the 
implementation  of  S  121.709(b)  has  not 
created  any  problems,  none  are 
anticipated  from  the  change  to  Part  135. 
Further,  being  able  to  use  a  foreign 
repair  station  to  return  their  aircraft  to 
service  would  be  a  major  benefit  for 
Part  135  operators. 


International  Trade  Impact  Analyns 

As  set  forth  in  the  Discussion  of 
Comments  section,  the  amendments 
contained  herein  are  consistent  with  the 
terms  of  several  trade  agreements  to 
which  the  United  States  is  a  signatory, 
such  as  the  Trade  Agreements  Act  of 
1979  (19  U.S.C.  2501  et  seq.], 
incorporating  the  Agreement  on  Trade 
in  Civil  Aircraft  (31  U.S.T.  619),  and  the 
Agreement  on  Technical  Barriers  to 
Trade  (Standards)  (19  U.S.C.  2531).  Not 
only  do  these  changes  reflect  the  FAA's 
desire  to  eliminate  unnecessary  barriers 
to  international  trade,  but  such  action  is 
consistent  with  section  1102(a)  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  which  requires  the  FAA  to 
exercise  and  perform  its  powers  and 
duties  consistently  with  any  obligation 
assumed  by  the  United  States  in  any 
agreement  that  may  be  in  force  between 
the  United  States  and  any  foreign 
country  or  countries.  The  economic 
trade  impacts  are  discussed  in  the 
previous  section  [Regulatory 
Evaluation). 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entitities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
impact  on  a  substantial  number  of  small 
entities." 

The  FAA  has  determined  that  these 
amendments  are  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  provisions 
of  this  rule  are  primarily  directed 
toward  the  activities  of  foreign  repair 
stations  and,  therefore,  domestic  repair 
stations  are  not  expected  to  incur  any 
costs  for  compliance.  Consequently,  the 
domestic  repair  stations  should  not 
incur  any  significant  economic  impact 
under  FAA  Order  2100.14A,  September 
16, 1986,  Regulatory  Flexibility  Criteria 
and  Guidance.  Furthermore,  by  deleting 
barriers  in  the  aviation  repair  station 
industry  and  encouraging  potential 
entrepreneurs  to  introduce  beneficial 
products  and  processes  to  the  aviation 
industry  as  a  whole,  the  amendments 
are  consistent  with  the  Act  (see  RFA 
sec.  2(a)(5)).  This  is  supported  by 
comments  received  on  the  notice. 

Of  the  10  domestic  repair  stations  that 
commented  individually,  5  indicate  that 
they  are  large  repair  stations  and  not 
small  entities;  no  indication  was  given 
as  to  the  size  of  the  other  5  repair 
stations.  The  bulk  of  those  conunenters 
opposing  the  notice  are  individual 
employees  of  large  entities,  particularly 


large  airlines.  The  majority  of  the  4,400 
domestic  repair  stations  are  small 
entities  (businesses  with  less  than  200 
employees).  These  small  domestic  repair 
stations  are  primarily  concerned  with 
the  smaller  general  aviation  U.S.- 
registered  aircraft  and  components  and 
are  not  impacted  by  an  increase  or 
decrease  in  the  number  of  foreign  repair 
stations.  Therefore,  the  FAA  has 
determined  that  the  amendments  are  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
and  has  concluded  that  a  regulatory 
flexibility  analysis  is  not  required. 

Federalism  Implications 

The  regulations  set  forth  in  these 
amendments  are  promulgated  pursuant 
to  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  major  under 
Executive  Order  12291,  and  Ihat  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  The 
regulatory  evaluation  of  this  final  rule, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  is  printed  in  its  entirety  in  this 
final  rule  and  has  been  placed  in  the 
regulatory  dockcit.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects 

14  CFR  Part  135 

Air  carriers,  Air  taxis.  Aircraft, 
Airmen,  Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  145 

Aircraft,  Airworthiness,  Aviation 
safety,  Reporting  and  recordkeeping 
requirements. 


The  Rule 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Parts  135  and  145  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  135 
and  145)  as  follows: 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

1.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355(a).  1421 
through  1431,  and  1502;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

2.  By  amending  $  135.443(b)  by  adding 
a  flush  paragraph  following 

S  135.443(b)(3)  to  read  as  follows: 

{ 135.443    Airworttilness  release  or  aircraft 
matntenance  log  entry. 

•         «         •         *         • 

(b)  •  •  • 

(3)  •  •  * 
Notwithstanding  paragraph  (b)(3)  of  this 
section,  after  maintenance,  preventive 
maintenance,  or  alterations  performed 
by  a  repair  station  certificated  under  the 
provisions  of  Subpart  C  of  Part  145,  the 
airworthiness  release  or  log  entry 
required  by  paragraph  (a)  of  this  section 
may  be  signed  by  a  person  authorized 
by  that  repair  station. 


PART  145— REPAIR  STATIONS 

3.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  Sees.  313.  314,  601,  and  607.  72 
Slat.  752:  49  U.S.C.  1354(a),  1355, 1421.  and 
1427,  unless  othsrwise  noted. 

4.  By  amending  S  145.47  by 
redesignating  paragraph  (c)  as  (d)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$  145.47    Equipment  and  materials:  Ratings 
other  than  limited  rating*. 

*         *         •         *         * 

(c)  A  certificated  domestic  or  foreign 
repair  station  may  contract  maintenance 
and  alteration  of  components  of  a  type 
certificated  product  to  a  noncertificated 
source  identified  in  the  repair  station's 
inspection  procedures  manual  provided: 

(1)  The  repair  station  is  the 
manufactiu^r  who  originally 
manufactured  the  product  for  which  it 
holds  a  U.S.  type  certificate; 

(2)  The  contracted  component  is 
included  as  part  of  the  type  certificated 
product; 

(3)  The  component  maintenance  is 
done  by  the  original  component 
manufacturer  or  its  manufacturing 
licensee;  and 
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(4)  Before  such  a  component  is 
returned  to  service,  the  repair  station 
ensures  that  it  is  being  returned  to 
service  in  accordance  with  the  repair 
station's  quaHty  control  system  as 
approved  by  the  Administrator  and  set 
forth  in  the  repair  station's  operations 
specifications  and  inspection  procedures 
manual. 
***** 

5.  By  revising  §  145.71  to  read  as 
follows: 

§  145.71    General  requirefncnts. 

A  repair  station  certificate  with 
appropriate  ratings  may  be  issued  for  a 
foreign  repair  station  if  the 
Administrator  determines  that  it  will  be 


necessary  for  maintaining  or  altering 
United  States  registered  aircraft  and 
aircraft  engines,  propellers,  appliances, 
and  component  parts  thereof  for  use  on 
United  States  registered  aircraft.  A 
foreign  repair  station  must  meet  the 
requirements  for  a  domestic  repair 
station  certificate,  except  those  in 
§  §  145.39  through  145.43. 

6.  By  revising  §  145.73  to  read  as 
follows: 

§  145.73    Scope  of  work  authorized. 

(a]  A  certificated  foreign  repair 
station  may,  with  respect  to  United 
States  registered  aircraft,  maintain  or 
alter  aircraft,  airframes,  powerplants, 
propellers,  or  component  parts  thereof. 


The  Administrator  may  prescribe 
operations  specifications  containing 
limitations  that  the  Administrator 
determines  necessary  to  comply  with 
the  airworthiness  requirements  of  this 
chapter. 

(b)  A  certificated  foreign  repair 
station  may  perform  only  the  specific 
services  and  functions  within  the  ratings 
and  classes  that  are  stated  in  its 
operations  specifications. 

Issued  in  Washington,  DC,  on  November 
le,  1988 

T.  Allan  McArtor, 
Administratur. 

[FR  Doc.  88-26934  Filed  11-17-88;  12:28  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  701 

Permanent  Regulatory  Program; 
Definitions;  Support  Facilities 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  removing  the  definition  of  support 
facilities  from  its  regulations  because  a 
definition  is  not  needed  in  order  to 
ensure  that  such  facilities  are  regulated 
under  the  Surface  Mining  Control  and 
Reclamation  Act  ("the  Act"  or  SMCRA). 
OSMRE  has  determined  that  the 
identification  of  facilities  that  support 
surface  coal  mining  operations  has  been 
conducted  in  a  manner  consistent  with 
the  intent  of  SMCRA  during  those 
periods  when  there  has  been  no 
definition  in  Federal  regulations  (prior  to 
the  1983  introduction  of  a  definition  and 
since  the  1985  suspension  of  the 
definition). 

EFFECTIVE  DATE:  December  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Sheffield.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW..  Washington. 
DC  20240;  Telephone:  202-343-5950 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Discussion  of  Final  Rule 

III.  Response  to  Comments 

IV.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.  ("the  Act"  or  SMCRA),  sets  forth 
general  regulatory  requirements 
governing  surface  coal  mining  and  the 
surface  impacts  of  underground  coal 
mining.  Sections  701(28)  (A)  and  (B)  of 
the  Act  define  surface  coal  mining 
operations  subject  to  regulation  under 
the  Act  to  include  (A)  specific  activities 
conducted  in  connection  with  a  coal 
mine  and: 

(B)  The  areas  upon  which  such  activities 
occur  or  where  such  activities  disturb  the 
natural  land  surface.  Such  areas  shall  also 
include  any  adjacent  land  the  use  of  which  is 
incidental  to  any  such  activities,  all  lands 
affected  by  the  construction  of  new  roads  or 
the  improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities  and 
for  haulage,  and  excavations,  workings, 
impoundments,  dams,  ventilation  shafts, 
entryways.  refuse  banks,  dumps,  stockpiles. 


overburden  piles,  spoil  banks,  culm  banks, 
tailings,  holes  or  depressions,  repair  afeas, 
storage  areas,  processing  areas,  shipping 
areas  and  other  areas  upon  which  are  sited 
structures,  facilities  or  other  property  or 
materials  on  the  surface,  resulting  from  or 
incident  to  such  activities:  *   *  * 

OSMRE  had  initially  proposed  a 
definition  of  "resulting  from  or  incident 
to"  on  September  18, 1978  (43  FR  41801). 
However,  following  review  of  conunents 
on  the  proposed  definition,  OSMRE 
decided  not  to  include  it  in  the  final 
regulations  issued  on  March  13, 1979.  In 
the  preamble  to  those  final  regidations 
(44  FR  14915).  OSMRE  stated  that  "a 
meaningful  deHnition  which  would 
cover  all  situations  is  not  possible." 
Instead,  the  determination  as  to  v\4iether 
an  off-site  area  or  facility  would  be 
subject  to  regulation  under  section 
701(28)(B)  of  SMCRA  would  be  made  on 
a  case-by-case  basis.  Further  guidance 
was  provided  in  the  discussion  of 
permitting  requirements  for  support 
facilities  and  coal  processing  plants  at 
§  785.21  (44  FR  15095).  In  that  discussion, 
OSMRE  stated  that  regulatory 
authorities  would  be  required  to  extend 
their  permit  requirements  to  include  all 
facilities  on  the  mine  site  and  all 
facilities  incident  to  the  mine  at  or  near 
the  site. 

On  May  5, 1983,  in  an  attempt  to 
further  clarify  which  facilities  were 
subject  to  regulation  under  section 
701(28)(B)  of  SMCRA,  OSMRE  defmed 
the  term  support  facilities  (48  FR  20401). 
In  the  1983  defmition,  OSMRE  included 
in  regulations  an  interpretation  of  the 
phrase  in  section  701(28)(B)  of  SMCRA. 
"resulting  from  or  incident  to,"  to 
connote  an  element  of  geographic 
proximity.  Facilities  regulated  as 
support  facilities  were  to  be  determined, 
in  part,  based  upon  their  location 
relative  to  a  regulated  activity. 

The  1983  dcfipition  was  challenged  in 
the  U.S.  District  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  No.  79- 
114  (D.D.C.  July  8, 1984)  [In  Re: 
Permanent  11).  Plaintiffs  maintained  that 
there  was  no  lawful  basis  for  a 
geographic  limitation  in  the  definition, 
and  that  the  statutory  language, 
"resulting  from  or  incident  to,"  connotes 
a  functional  relationship.  The  court 
determined  that  there  was  no  evidence 
to  support  OSMRE's  conclusion  that 
areas  that  result  from  or  are  incident  to 
activities  must  be  located  near  those 
activities.  The  court  found  that  a 
limitation  based  solely  on  proximity 
could  not  stand.  In  Re:  Permanent  (II), 
Slip  op.  at  20-23. 

On  July  10. 1985,  in  response  to  the 
court's  finding,  OSMRE  published  an 
interim  final  regulation  (50  FR  28186) 


suspending  the  definition  of  support 
facilities.  At  the  same  time,  OSMRE 
proposed  the  removal  of  the  definition 
(50  FR  28180).  OSMRE  further  stated  in 
those  rulemakings  that  it  had 
determined  that  a  definition  of  support 
facilities  was  not  needed,  and  that  there 
was  no  need  to  amplify  the  language  of 
section  701(28)(B)  of  the  Act  with 
respect  to  the  meaning  of  the  phrase 
"resulting  from  or  incident  to"  a 
regulated  activity. 

Nine  comments  were  received  from 
representatives  of  the  coal  industry, 
environmental  organizations,  and  State 
regulatory  authorities  on  the  1985 
proposal  to  delete  the  definition  of 
support  facilities.  All  commenters 
favored  retention  of  a  definition  to 
clarify  which  types  of  facilities  would  be 
subject  to  regulation  as  support 
facilities.  Because  of  the  expressed 
interest  in  having  a  regulatory 
definition,  OSMRE  reconsidered 
possible  definitions.  On  May  11, 1987, 
OSMRE  stated  in  the  preamble  to  a  final 
regulation  defining  "coal  preparation" 
(52  FR  17724)  that  it  would  propose  a 
new  definition  oi  support  facilities. 
However,  for  reasons  discussed  in  the 
following  section  of  this  preamble, 
"Discussion  of  Final  Rule,"  OSMRE  did 
not  propose  a  new  definition. 

In  order  to  ensure  full  consideration  of 
opinions  on  this  issue,  OSMRE 
undertook  an  extensive  outreach  effort 
involving  the  participation  of  interested 
parties  from  industry,  environmental 
groups.  State  regulatory  authorities  and 
professional  societies.  This  included 
holding  facilitated  outreach  meetings  to 
provide  interested  parties  with  an 
opportunity  to  comment  on  draft  rule 
language  and  to  fully  discuss  issues 
relative  to  this  proposed  rulemaking. 

In  addition  to  embarking  on  the 
outreach  effort  and  reconsidering 
possible  definitions,  responsible 
officials  in  each  of  OSMRE's  field 
offices  were  consulted  to  determine  if 
support  facilities  have  been  adequately 
identified  by  States.  The  results  of  that 
consultation,  as  well  as  the  outreach 
effort,  are  discussed  in  the  following 
section  of  this  preamble,  "Discussion  of 
Final  Rule." 

Finally,  on  January  29. 1988,  the  U.S. 
Court  of  Appeals  issued  a  decision 
which  overturned  the  decision  in  In  Re: 
Permanent  (II)  concerning  whether 
proximity  could  be  considered  in 
determining  SMCRA's  jurisdiction  over 
off-site  facilities.  [NWF  v.  Model,  839 
F.2d  694,  765-766  (D.C.  Cir.,  1988) 
["NWF']].  The  court  of  appeals  affirmed 
the  Secretary's  incorporation  of  a 
consideration  of  proximity  in  the  1983 
definition  oi  support  facilities. 


Specifically,  the  court  stated  that  the 
"phrase  'resulting  from  or  incident  to' 
clearly  suggests  a  causal  coiuiection, 
which,  while  not  indicating  an  element 
of  geographic  proximity,  certainly  does 
require  some  type  of  limiting  principle  of 
proximate  causation  *   *  *."  [NWF,  839 
F.2d  at  745).  The  court  of  appeals 
reinstated  the  provision  which  stated 
that  "resulting  from  or  incident  to  an 
activity  connotes  an  element  of 
proximity  to  that  activity."  Based  on  this 
ruling,  OSMRE  reinstated  the  definition 
of  support  facilities  on  June  9. 1988  (53 
FR  21767). 

On  June  22, 1988.  OSMRE  proposed  to 
amend  its  permanent  program 
regulations  at  30  CFR  701.5  by 
removing  the  definition  oi  support 
facilities  (53  FR  23522).  Removal  was 
reproposed  rather  than  taking  final 
action  on  the  similar  proposal  of  1985 
(50  FR  28180)  because  of  the  public 
expectation  that  a  new  definition  would 
be  forthcoming  following  OSMRE's 
statement  to  that  effect  in  the  final 
rulemaking  defining  "coal  preparation" 
(52  FR  17724).  This  allowed  all 
interested  parties  to  consider  again  the 
proposed  removal  and  comment  on  it 
prior  to  any  final  effect. 

In  addition  to  soliciting  public 
comments  and  providing  an  opportunity 
for  public  hearings  upon  request, 
OSMRE  provided  a  45-day  public 
comment  period.  OSMRE  received 
comments  from  three  organizations:  A 
State  regulatory  authority,  a 
representative  of  a  coalition  of 
environmental  groups,  and  a 
representative  of  the  coal  industry.  No 
public  meeting  was  requested  and  none 
was  held. 

n.  Discussion  of  Final  Rule 

OSMRE  is  removing  the  definition  of 
support  facilities  bora  30  CFR  701.5. 
Although  comments  on  the  1985 
proposed  removal  of  the  defmition  of 
support  facilities  (50  FR  28180)  favored 
having  a  definition,  generally  because  it 
would  help  in  interpreting  which 
facilities  should  be  subject  to 
regulations,  outreach  discussions  with 
commenting  parties  indicated  that  the 
interest  in  having  a  definition  was  not 
strong.  The  1987  outreach  consultations 
focused,  in  particular,  on  an  effort  to 
identify  those  categories  of  facilities 
which  would  always  be  considered 
support  facilities  and  those  which  would 
never  be  support  facilities.  OSMRE  was 
unable  to  develop  a  definition  of  support 
facilities  based  upon  categories  of 
facilities.  Any  such  definition  would 
involve  high  potential  for  either  under- 
or  over^inclusive  findings  when  applying 
the  criteria  of  "resulting  from  or  incident 
to." 


In  addition,  the  outreach  participants 
expressed  the  concern  that  having  a 
definition  could  be  harmful  in  that  it 
would  limit  the  ability  of  regulatory 
authorities  to  make  case-by-case 
determinations  of  what  is  "resulting 
from  or  incident  to."  Indeed,  during  the 
discussions  there  developed 
considerable  support  for  making  the 
proposed  removal  of  the  definition  final. 

Concurrent  with  the  outreach  effort, 
responsible  officials  in  each  of  OSMRE's 
field  offices  were  consulted  to  determine 
if  support  facilities  have  been 
adequately  identified  by  States.  While 
only  two  approved  State  programs 
contain  a  definition  oi  support  facilities, 
rarely  have  objections  been  raised  to 
OSMRE  concerning  the  administration 
of  State  programs  on  this  issue.  In  fact, 
there  have  been  only  two  instances 
where  OSMRE  has  issued  a  ten-day 
notice  to  a  State  with  an  approved 
program  questioning  whether  or  not 
particular  facilities  should  be  regulated 
as  support  facilities. 

In  consideration  of  OSMRE's 
experience  with  this  issue,  it  appears 
that  regulatory  authorities  are  capable 
of  identifying  off-site  facilities  that 
should  be  subject  to  the  provisions  of 
SMCRA  without  having  a  defmition  of 
support  facilities  in  Federal  regulations. 
In  fact,  there  appears  to  be  no 
significant  difference  in  the 
administration  of  State  programs  with  or 
without  a  Federal  definition.  OSMRE 
believes  that  the  term  "resulting  from  or 
incident  to,"  in  the  context  of  the  rest  of 
the  language  of  section  701(28)  of 
SMCRA,  provides  adequate  guidance  to 
regulatory  authorities  in  the 
identification  of  facilities  that  support 
surface  coal  mining  operations.  Having 
considered  the  court's  decision,  OSMRE 
will  again  recognize  that  the 
consideration  of  proximity,  as  well  as 
function,  is  valid  in  determining  whether 
facilities  are  "resulting  from  or  incident 
to"  regulated  activities.  The  agency  is 
dealing  with  industrial  practices  of  great 
complexity  [NWF,  839  F.2d  at  745).  It  is 
imperative  that  OSMRE's  regulations 
provide  reasonable  flexibility  to 
implement  the  statute  in  a  manner  that 
considers  the  myriad  site-specific 
situations  that  cannot  be  fully 
anticipated  in  a  Federal  regulation. 

OSMRE  will  continue  to  monitor, 
through  existing  oversight  and  aimual 
evaluation  mechanisms,  the 
interpretation  by  regulatory  authorities 
of  the  term  "resulting  from  or  incident 
to."  If,  as  a  result  of  this  monitoring,  it  is 
determined  that  there  has  developed  a 
need  for  additional  guidance  or 
regulatory  action,  OSMRE  will  take 
appropriate  action. 


III.  Response  to  Comments 

Two  commenters  supported  the 
proposed  removal.  One  commenter 
suggested  that,  because  the  definition 
merely  gives  examples  of  facilities 
which  may  be  regulated,  and  the 
definition  of  surface  coal  mining 
operations  provides  sufficient  guidance 
to  enable  regulatory  authorities  to 
identify  such  facilities,  a  definition  of 
support  facilities  is  not  needed.  The 
second  commenter  expressed  support 
for  the  court  of  appeals  finding  that  the 
consideration  of  an  element  of  proximity 
is  a  reasonable  approach  to  determining 
when  the  facilities  in  section  701(28)(B) 
of  the  Act  are  "resulting  from  or  incident 
to"  the  activities  in  (A).  This  commenter 
also  endorsed  the  court's  finding  that 
interpreting  the  scope  of  such  a 
statutory  phrase  is,  as  the  court  stated, 
"an  obvious  example  of  the  sort  of 
congressional  delegation  of  policy 
choices  to  an  agency  the  courts  are 
bound  to  respect." 

One  of  these  supporting  commenters 
went  on  to  suggest  that  OSMRE  should 
also  remove  the  performance  standards 
for  support  facilities  in  30  CFR  616.181. 
Because  such  facilities  must  be  operated 
in  accordance  with  the  permit  issued  for 
the  mine  which  they  support  and  must 
comply  with  all  other  performance 
standards,  the  commenter  maintained, 
special  performance  standards  are  not 
needed 

OSMRE  has  noted  this  suggestion. 
However,  the  performance  standards  of 
30  CFR  816.181  are  beyond  the  scope  of 
this  rulemaking. 

The  commenter  opposing  the  removal 
of  the  definition  of  support  facilities 
suggested  that  the  June  9, 1988. 
reinstatement  of  the  definition  had  the 
effect  of  classifying  certain  coal 
preparation  activities  (e.g.  crushing, 
sizing,  screening)  as  activities  of  support 
facilities  rather  than  as  surface  coal 
mining  operations.  This,  the  commenter 
maintained,  conflicts  with  the  express 
direction  given  the  Secretary  in  In  Re: 
Permanent  II  and  warrants  the 
promulgation  of  a  final  definition  that 
conforms  to  the  decision  in  In  Re: 
Permanent  II. 

OSMRE  recognizes  that  an  argument 
can  be  made  that  the  coal  preparation 
facilities  of  concern  to  the  commenter 
could  be  considered  to  be  support 
facilities  under  the  reinstated  definition 
but  does  not  agree  that  this  is  a  problem 
or  that  it  warrants  redefinmg  support 
facilities.  The  reinstatement  was  made 
in  response  to  the  direction  of  the  court 
of  appeals.  Thus,  regardless  of  whether 
or  not  it  conflicts  with  the  direction 
given  in  In  Re:  Permanent  II,  it  was 
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necessary  to  comply  with  the  higher 
court's  decision.  The  Office  is  taking 
actions,  in  this  rulemaking  and  in 
another  final  rule,  fully  consistent  with 
the  decision  of  the  court  of  appeals 
reversing  the  finding  of  the  lower  court 
relative  to  the  scope  of  regulation  of 
coal  processing,  (see  separate  final  rule 
for  Coal  Preparation  Plants  Not  Located 
Within  the  Permit  Area  of  a  Mine  in  this 
issue  of  the  Federal  Register,  proposed 
June  22, 1988;  53  FR  23526). 

This  same  commenter  suggested  the 
need  to  redefine  support  facilities  to 
assure  unifoim  regulation  among  all 
states.  Lack  of  a  definition,  the 
commenter  maintained,  would  result  in 
having  no  minimum  national  standards 
for  identifying  such  facilities  and  would 
leave  the  States,  the  public,  and  the 
industry  with  no  guidance  on  the  scope 
of  regulated  support  facilities.  Industry 
would  be  subject  to  more  after-the-fact 
liabilities  and  the  public  would  be 
deprived  of  intended  statutory 
protection,  the  commenter  asserted.  In 
addition,  the  commenter  suggested. 
States  will  inevitably  diverge  widely  in 
their  decisions  on  the  scope  of 
regulation  of  facilities,  and  OSMRE  will 
have  no  basis  upon  which  to  exercise 
Federal  jurisdiction  where  States  fail  to 
act.  One  result,  the  commenter 
maintained,  will  be  "forum  shopping," 
particularly  in  the  Kentucky-Ohio- West 
Virginia  border  area,  for  the  least 
restrictive  State  policy  on  support 
facilities,  a  result  which  Congress 
intended  be  avoided. 

OSMRE  believes  that  adequate 
guidance  exists  to  regulatory  authorities 
in  the  statutory  definition  of  surface 
coal  mining  operations.  This  belief  is 
reinforced  by  OSMRE's  and  the  State's 
experience  in  identifying  support 
facilities  as  discussed  elsewhere  in  this 
preamble.  OSMRE  is  concerned  that  any 
attempt  to  be  too  prescriptive  in 
regulation  covering  the  broad  spectrum 
of  possible  facilities  would  unduly 
restrict  the  discretion  that  regulatory 
authorities  must  have  in  order  to  make 
valid  decisions  about  the  jurisdiction  of 
SMCRA  in  individual  cases.  Categorical 
exclusions  or  inclusions  would  almost 
certaintly  result  in  inappropriate 
applications  of  the  rule  in  some 
instances.  Further,  the  court  of  appeals 
explicitly  acknowledged  the  legal 
defensibility  of  OSMRE's  "flexible 
implementation  of  the  statute  that 
allows  regulatory  authorities  to 

'consider  the  myriad  site  specific 
situations  that  cannot  be  fully 

anticipated  in  writing  a  Federal 

regulation.'  48  FR  20397  (1983)."  NWF. 

839  F.2d  at  745. 


As  noted  in  this  preamble,  OSMRE 
had  initially  proposed  a  definition  of 
"resulting  from  or  incident  to"  on 
September  18, 1978  (43  FR  41801). 
However,  based  on  comments  received 
and  following  further  consideration, 
OSMRE  excluded  the  definition  from  the 
1979  final  regulations  and  chose, 
instead,  to  take  a  case-by-case  approach 
to  identifying  support  facilities.  The 
history  of  the  program  shows  that  there 
has  not  been  a  compelling  need  to  have 
such  a  definition. 

Concerning  the  commenter's  assertion 
about  "forum  shopping,"  this  simply  has 
not  been  OSMRE's  experience.  OSMRE 
has  verified  that  only  two  States,  Ohio 
and  Virginia,  define  support  facilities  in 
their  program  rules.  These  definitions, 
which  have  been  approved  by  OSMRE 
as  "no  less  effective"  than  Federal 
requirements,  will  not  have  to  be 
removed  as  a  result  of  the  removal  of 
the  definition  of  support  facilities  at  30 
CFR  701.5.  To  the  extent  operators  wish 
to  take  into  account  any  aspect  of  a 
State's  regulatory  program  and  its 
implementation  in  determining  the 
location  of  facilities,  they  are  free  to  do 
so.  However,  OSMRE  has  seen  no 
evidence  that  such  considerations  are 
likely  to  override  other  more  significant 
economic  factors,  such  as  transportation 
availability  and  costs  and  ease  of  access 
and  communications,  when  an  operator 
is  deciding  on  the  location  of  support 
facilities. 

In  addition  to  maintaining  that  a 
definition  of  support  facilities  is 
necessary,  this  same  commenter 
provided  an  interpretation  of  section 
701(28){B)  of  the  Act  upon  which  to  base 
the  definition.  The  commenter  suggested 
that  there  are  six  discemable 
subcategories  of  section  701(28)(B):  (1) 
The  areas  upon  which  section  701(28)(A) 
activities  occur;  (2)  the  areas  where 
section  701(28)(A)  activities  disturb  the 
land  surface;  (3)  adjacent  lands  the  use 
of  which  is  incidental  to  section 
701(28)(A)  activities;  (4)  all  lands 
affected  by  new  roads  or  improvements 
of  existing  roads  for  haulage  or  access; 
(5)  excavations,  workings, 
impoundments,  dams,  ventilation  shafts, 
entryways,  refuse  banks,  dumps, 
stockpiles,  overburden  piles,  spoil 
banks,  culm  banks,  tailings,  holes  or 
depressions,  repair  areas,  storage  areas, 
processing  areas,  and  shipping  areas; 
and  (6)  other  areas  upon  which  are  sited 
structures,  facilities,  or  other  property  or 
materials  on  the  surface,  resulting  from 
or  incident  to  such  activities.  Those 
specific  areas  enumerated  by  Congress, 
the  commenter  maintained,  such  as 
roads,  excavations,  workings, 
impoundments,  dams,  ventilation  shafts. 


entryways,  refuse  banks,  dumps, 
stockpiles,  overburden  piles,  spoil 
banks,  culm  banks,  tailings,  holes  or 
depressions,  repair  areas,  storage  areas, 
processing  areas  and  shipping  areas, 
etc.,  because  of  their  enumeration  by 
Congress,  are  "resulting  from  or  incident 
to"  activities  in  section  701{28)(A). 

The  commenter  quoted  Senate  Report 
95-128:  "  'Surface  coal  mining 
operations'  also  includes  all  areas  upon 
which  occur  surface  mining  activities 
and  surface  activities  incident  to 
underground  mining.  It  also  includes  all 
roads,  facilities[,]  structures,  property, 
and  materials  on  the  surface  resulting 
from  or  incident  to  such  activities,  such 
as  refuse  banks,  dumps,  culm  banks, 
impoundments  and  processing  wastes.'  " 
(Emphasis  added  by  commenter).  The 
areas  identified  in  (B),  the  conunenter 
maintained,  were  thus  listed  as  specific 
examples  of  areas  which  Congress 
determined  to  be  resulting  from  or 
incident  to  activities  in  (A).  The  phrase 
"and  other  areas  *  *  *"  the  commenter 
continued,  was  included  to  cover  any 
other  areas  which  Congress  did  not 
delineate.  It  is  only  for  this  latter 
unidentified  "other  areas  upon  which 
are  sited  structures,  facilities  or  other 
property  or  materials  on  the  surface" 
that  OSMRE  must  create  a  criterion  for 
determining  which  facilities  are 
"resulting  from  or  incident  to"  activities 
in  (A),  the  commenter  concluded. 

OSMRE  disagrees  with  the 
commenter's  interpretation  of  section 
701(28)(B)  and  cites  the  court  of  appeals: 
"At  issue  in  the  interpretation  of 
§  701(28)(B)  is  the  scope  of  'processing 
areas  •  *  *  and  other  areas  upon  which 
are  sited  structures,  facilities  or  other 
property  or  materials  on  the  surface 
resulting  from  or  incident  to  such 
activities.'  "  Later  in  the  same 
paragraph,  the  court  refers  to 
"processing  cu-eas  *  *   •  resulting  from 
or  incident  to  such  activities."  Clenrly. 
the  court  of  appeals  decision  provides  a 
basis  for  OSMRE's  interpretation  that 
the  phrase  "resulting  from  or  incident 
to"  modifies  "processing." 

In  addition,  contrary  to  the 
commenter's  assertion,  the  phrase 
"resulting  from  or  incident  to"  clearly 
does  modify  all  those  other  areas 
specified  in  section  701(28)(B)  of  the  Act. 
OSMRE  does  not  believe  that  the 
enumeration  by  Congress  of  examples  in 
section  701(28)(B)  was  intended  to  reach 
any  such  facilities  which  are  not 
resulting  from  or  incident  to  a  mine.  If 
the  enumeration  were  intended  to  reach 
such  facilities,  then  all  impoundments 
and  dams  nationwide  would  be  subject 
to  SMCRA  regardless  of  whether  or  not 
they  had  anything  to  do  with  a  coal 


mine.  Certainly  Congress  did  not  intend 
OSMRE  to  regulate  cattle-watering 
agricultural  impoundments  or  major 
water  project  impounding  structures 
without  any  coal  mining  association. 
Congress  did  not  intend  that  "shipping 
areas"  regardless  of  their  association 
with  mines  be  regulated  under  SMCRA. 
It  is  unreasonable  to  assume  that 
Congress  intended  to  regulate  all  coal 
processing  at  industrial  facilities 
nationwide,  absent  any  relationship  to  a 
mine.  Rather  than  enumerating  the 
examples  in  section  701(28)(B)  as 
always-regulated  types  of  facilities, 
irrespective  of  whether  or  not  they  are 
associated  with  coal  mines.  OSMRE 
believes  that  Congress  identified  them 
as  examples  of  facilities  that  will  be 
regulated  if  they  are  "resulting  from  or 
incident  to"  activities  in  connection  with 
a  mine. 

This  commenter  suggested  an 
approach  to  defining  support  facilities 
involving  the  identification  of  specific 
classes  of  facilities  which  would 
categorically  fall  within  or  outside  of  the 
regulatory  ambit  of  SMCRA.  coupled 
with  the  identification  of  those  in  the 
gray  area  where  more  site-specific 
analyses  would  be  applied.  In  addition, 
the  commenter  provided  some  examples 
of  how  case-by-case  decisions  could  be 
made  for  those  facilities  that  would  be 
covered  explicitly  in  the  definition.  A 
coal  transfer  operation  (e.g.  from  truck 
to  rail)  dedicated  solely  to  coal  transfer 
would  clearly  be  dependent  on  and 
resulting  fhim  coal  extraction  activities, 
the  commenter  asserted.  The  commenter 
suggested  that  a  transfer  operation, 
which  also  transferred  some  other 
commodity,  like  grain  or  rock,  where 
coal  was  not  a  significant  factor  in  the 
economic  viability  of  the  enterprise, 
would  not  likely  be  found  to  be  resulting 
from  coal  extraction  activities. 

In  1987,  in  consultation  with 
regulatory  authorities  and 
representatives  of  the  coal  industry  and 
environmental  organizations,  OSMRE 
developed  for  consideration  a  three- 
tiered  approach  to  defining  support 
facilities.  As  mentioned  already  in  this 
preamble,  OSMRE  concluded  that  any 
definition  that  categorized  property  as 
always  regulated,  never  regulated,  or 
sometimes  regulated  would  involve  high 
potential  for  finding  instances  within 
each  category  in  which  the  criteria  of 
"resulting  from  or  incident  to"  would  be 
applied  either  under-  or  over-inclusively. 

Thus,  not  only  must  OSMRE  reject  the 
commenter's  particular  categorization  of 
facilities  based  on  the  interpretation  of 
section  701(28)(B)  of  the  Act,  but  the 
Office  reaffirms  its  long-held  belief  that 
any  attempt  to  categorize  such  facilities 


in  the  context  of  a  definition  of  support 
facilities  would  lead  to  the 
inappropriate  application  of  SMCRA. 

On  the  question  of  what  factors 
should  be  considered  in  determining 
whether  or  not  a  facility  is  "resulting 
from  or  incident  to"  an  activity  in 
section  701(28)(A)  of  the  AcU  the 
conmienter  suggested  that  the 
determination  should  hinge  on  whether 
or  not  the  facility  is  resulting  from  or 
incident  to  the  types  of  activities 
included  in  the  definition,  rather  than  be 
based  on  an  integration  of  ownership  or 
control  with  a  specific  regulated  mining 
activity.  The  commenter  further 
maintained  that  Congress  was 
concerned  with  regulating  these 
facilities  wherever  impacts  occurred 
regardless  of  whether  the  facility  was 
independently  operated  or  was  part  of 
an  integrated  mining  operation.  The 
basis  for  the  determination,  the 
commenter  asserted,  should  be  the 
economic  viability  of  the  facility 
independent  of  the  mining  activity. 

OSMRE  agrees.  Economic 
independence  is  a  valid  consideration  in 
determining  whether  a  facility  is  a 
support  facihty.  Indeed,  OSMRE  would 
expect  the  economic  dependence  of  a 
facility  on  a  mine  to  be  a  critical 
element  in  determining  the  degree  to 
which  the  facility  results  from  or  is 
incident  to  a  regulated  mining  activity. 

An  additional  consideration  in 
identifying  support  facilities,  the 
commenter  suggested,  would  be  whether 
the  environmental  and  public  health  and 
safety  impacts  of  the  support  area  are 
regulated  by  other  agencies  for  water 
discharges  or  other  envirorunental 
impacts.  This  would  not  mean,  the 
conmienter  continued,  that  areas  should 
be  excluded  from  regulation  based  on 
the  magnitude  of  impact  or  on  the  basis 
that  OSMRE's  regulations  would  not 
fully  mitigate  the  impacts.  Instead,  the 
commenter  urged,  it  should  be  a 
consideration  of  whether  there  are,  in 
close  cases,  unaddressed  coal-related 
environmental  impacts  of  the  sort  that 
Congress  sought  to  remedy,  such  as 
toxic  runoff,  proximity  to  dwellings, 
surface  or  groundwater  contamination. 
For  example,  the  commenter  suggested, 
as  a  practical  matter,  extended  storage 
of  coal  would  likely  cause  impacts  on 
both  the  subsurface  hydrology  and 
surface  water  quality  from  runoff. 
Absent  the  application  of  SMCRA,  the 
conunenter  continued,  such  impacts 
would  be  classified  as  "non-point" 
pollution  under  the  Clean  Water  Act 
and  subject  to  no  regulatory  controls. 
The  commenter  reminded  OSMRE  that 
the  Office  has  previously  acknowledged 
that  if  not  regulated,  support  areas  can 


cause  acid  and  toxic  drainage  and  will 
be  left  unreclaimed  when  they  are  no 
longer  needed,  creating  a  safety  and 
environmental  hazard. 

OSMRE  does  not  agree  that  the 
consideration  of  envirorunental  effects 
in  this  context  is  relevant  to  the 
determination  of  whether  a  "resulting 
from  or  incident  to"  relationship  exists. 
In  fact,  OSMRE  considered  this  concept 
during  its  1987  outreach  activities  on 
this  rule  but  was  convinced  by  the 
negative  conunents  received,  and  by 
further  review  of  the  definition  of 
surface  coal  mining  operations  at 
section  701(28)  of  the  Act  that  such  a 
consideration  is  irrelevant  to 
determining  "resulting  from  or  incident 
to,"  and  therefore  inappropriate. 
Congress  passed  this  Act  to  require 
environmental  protection  and 
reclamation  at  coal  mines  and  for 
activities  and  areas  associated  with  coal 
mines.  This  Act  was  not  intended  to 
regulate  other  industrial  facilities  not 
associated  with  mines  even  if  the 
facilities  involve  some  coal-related 
activity  and  even  if  they  would  have 
undesirable  environmental  impacts. 
Therefore,  whether  there  is  jurisdiction 
to  regulate  a  particular  facility  under 
some  other  environmental  statute  must 
be  irrelevant  to  a  determination  of 
whether  there  is  jurisdiction  to  regulate 
the  facility  under  SMCRA.  The  facility 
either  is  or  is  not  properly  subject  to 
jurisdiction  imder  SMCRA.  Also,  the 
reach  of  any  other  statute  concerning 
the  facility  caimot  be  affected  by 
whether  or  not  there  is  jurisdiction 
under  SMCRA. 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  proposed  rule  would  apply 
through  cross-referencing  in  those  States 
with  Federal  programs.  This  includes 
California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  905,  910.  912.  921. 
922,  933,  937,  939,  941,  942,  and  947 
respectively.  The  proposed  rule  also 
would  apply  through  cross-referencing 
to  Indian  lands  under  the  Federal 
program  for  Indian  lands  as  provided  in 
30  CFR  Part  750. 

IV.  Procedural  Matters 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
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by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291 

The  Department  of  the  Interior  has 
determined,  in  accordance  with  the 
criteria  of  Executive  Order  12291 
(February  17, 1981).  that  this  rule  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis  because  it  will  not 
affect  existing  costs  to  the  coal  industry 
and  coal  consumers,  and  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
or  innovation. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  > 


National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA),  and  has 
made  a  finding  that  this  rule  will  not 
sigiuficantly  affect  the  quality  of  the 
human  environment  tmder  section 
102(2)(C]  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(C). 
The  EA  is  on  file  in  the  OSMRE 
Administrative  Record  in  Room  5131, 
1100  L  St.,  NW.,  Washington.  DC. 

Author 

The  principal  author  of  this  rule  is 
Stephen  M.  Sheffield,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone:  202- 
343-5950  (Commercial  or  FTS). 

List  of  Subjects  in  30  CFR  Part  701 

Coal  mining.  Surface  mining. 
Underground  mining. 


Accordingly,  30  CFR  Part  701  is 
amended  as  set  forth  below. 

Dated:  October  7, 1988. 

J.  Steven  Griles, 

Assistant  Secretary — Land  and  Minerals 
Management. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  and  Pub. 
L.  100-34. 

§701.5    [Amendad] 

2.  Section  701.5  is  amended  by 
removing  the  definition  of  support 
facilities. 

(FR  Doc.  88-28916  Filed  11-21-88;  8:45  amj 
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Part  V 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  785  and  827 

Permanent  Regulatory  Program;  Coal 
Preparation  Plants  Not  Located  Within 
the  Permit  Area  of  a  Mine;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 
30  CFR  Parts  785  and  S27 
Permanent  Regulatory  Program;  Coal 
Preparation  Plants  Not  Located  Wittiin 
the  Permit  Area  of  a  Mine 
agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Final  rule. 

SUMMARY:  The  OfRce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  amending  its  regulations  to  clarify  the 
circumstances  under  which  coal 
preparation  plants  located  outside  of  the 
permit  area  of  a  mine  are  subject  to  the 
performance  standards  and  permitting 
requirements  of  the  Siu^ace  Mining 
Control  and  Reclamation  Act  ("the  Act" 
or  SMCRA). 

OSMRE  is  concerned  that,  because  of 
the  May  11, 1987,  promulgation  of  a  new 
definition  of  "coal  preparation"  (52  FR 
17724).  existing  regulations  at  30  CFR 
785.21  and  30  CFR  827.1  might  be 
interpreted  to  regulate  certain  coal 
preparation  plants  which  are  not 
properly  subject  to  regulation  under  the 
Act.  By  more  closely  tracking  the 
language  of  SMCRA  in  this  Hnal  rule, 
OSMRE  ensures  that  coal  preparation 
activities  that  are  carried  out  "in 
connection  with"  a  coal  mine  are 
appropriately  regiilated  under  SMCRA. 
EFFECTIVE  DATE:  December  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Sheffield,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington 
DC  20240:  Telephone:  202-343-5950 
(Commercial  or  FTS]. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

U.  Discussion  of  Final  Rule 

III.  Response  to  Comments 

IV.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
et  seq.  ("the  Act"  or  SMCRA),  sets  forth 
general  regulatory  requirements 
governing  surface  coal  minii\g  and  the 
surface  impacts  of  underground  coal 
mining.  Section  701(28)  of  the  Act  is  a 
lengthy  definition  of  "surface  coal 
mining  operations."  Because  this  final 
rule  implements  an  element  of  that 
definition,  ^nd  because  commenters 
focused  on  the  question  of  the  proper 
interpretation  of  this  definition,  it  is 
included  here  verbatim  from  the  Act. 

For  the  purposes  of  this  Act  *   •  *  "surface 
coal  mining  operations"  means — 

(A)  activities  conducted  on  the  surface  of 
lands  in  connection  with  a  surface  coal  mine 


or  subject  to  the  requirements  of  section  516 
surface  operations  and  surface  impacts 
incident  to  an  under^ound  coal  mine,  the 
products  of  which  enter  commerce  or  the 
operations  of  which  direcdy  or  indirectly 
affect  interstate  commerce.  Such  activities 
include  excavation  for  the  purpose  of 
obtaining  coal  including  such  common 
methods  as  contour,  strip,  auger,  mountaintop 
removal,  box  cut,  open  pit,  and  area  mining, 
the  uses  of  explosives  and  blasting,  and  in 
situ  distillation  or  retorting,  leaching  or  other 
chemical  or  physical  processing,  and  the 
cleaning,  concentrating,  or  other  processing 
or  preparation,  loading  or  coal  for  interstate 
commerce  at  or  near  the  mine  site:  Proyided. 
however.  That  such  activities  do  not  include 
the  extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal  does 
not  exceed  16%  per  centum  of  the  tonnage  of 
minerals  removed  for  purposes  of  commercial 
use  of  sale  or  coal  explorations  subject  to 
section  512  of  this  Act;  and 

(B)  the  areas  upon  which  such  activities 
occur  or  where  such  activities  disturb  the 
natural  land  surface.  Such  areas  shall  also 
include  any  adjacent  land  the  use  of  which  is 
incidental  to  any  such  activities,  all  lands 
affected  by  the  construction  of  new  roads  or 
the  improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities  and 
for  haulage,  and  excavations,  workings, 
impoundments,  dams,  ventilation  shafts, 
entryways,  refuse  banks,  dumps,  stockpiles, 
overburden  piles,  spoil  banks,  culm  banks, 
tailings,  holes  or  depressions,  repair  areas, 
storage  areas,  processing  areas,  shipping 
areas  and  other  areas  upon  which  are  sited 
structures,  facilities,  or  other  property  or 
materials  on  the  surface,  resulting  from  or 
incident  to  such  activities  *   *   *.  (SMCRA 
section  701(28),  30  U.S.C.  1291(28)}. 

The  processing  and  preparation 
activities  mentioned  in  the  definition  are 
usually  conducted  at  the  mine  site  and 
are  then  covered  by  OSMRE's 
permitting  requirements  at  30  CFR  Parts 
780  and  784  and  also  by  the  performance 
standards  at  30  CFR  Parts  816  and  817. 
However,  such  activities  sometimes 
occur  at  a  preparation  plant  which  is  not 
located  at  a  mine  site  but  is  still 
operating  "inconnection  with"  a  coal 
mine  and.  thus,  is  subject  to  the 
requirements  of  the  Act.  To  ensure  that 
off-site  coal  preparation  is  appropriately 
regulated.  OSMRE  established  a  special 
category  of  permitting  requirements  for 
coal  preparation  plants  not  located 
within  the  permit  area  of  a  mine  at  30 
CFR  785.21  and  also  established  special 
performance  requirements  for  such 
facilities  at  30  CFR  Part  827. 

The  terms  "processing"  and 
"preparation"  in  the  definition  at  section 
701(28)  of  the  Act  are  often  used 
interchangeably.  Indeed,  OSMRE  is  not 
aware  of  any  practical  difference 
between  coal  preparation  and  coal 
processing.  "Coal  preparation"  at  30 
CFR  701.5  is  defined  as  meaning 
"chemical  or  physical  processing  and 


the  cleaning,  concentrating,  or  other 
processing  or  preparation  of  coal" 
(emphases  added).  Although  OSMRE 
uses  the  term  "preparation"  in  this  final 
rule  at  30  CFR  785.21  and  30  CFR  Part 
827  and  also  in  the  definition  at  30  CFR 
701.5,  because  of  numerous  references  to 
"processing"  in  the  Act,  earlier 
regulations,  court  decisions,  and 
comments  received,  OSMRE  continues 
to  refer  to  the  subject  activity  as 
"processing"  as  well  as  "preparation"  in 
the  preamble  to  this  rulemaking. 

Final  regulations  published  on  March 
13. 1979  (44  FR  15317)  defined  a  "coal 
processing  plant"  as  a  facility  "where 
run-of-the-mine  coal  is  subjected  to 
chemical  or  physical  processing  and 
separated  from  its  impurities"  (emphasis 
added).  In  the  preamble  to  those 
definitions,  OSMRE  discussed  the 
rationale  for  the  need  to  reach  facilities 
not  located  at  the  mine  site  (44  FR 
15292).  "Coal  processing  plants  are 
usually  located  at  the  mine  mouth,  but 
frequently  one  central  preparation  plant 
may  ser\'e  several  mines  as  a  focal  point 
for  coal  preparation  and  shipment  to 
market.  The  coal  may  be  transported  to 
this  central  plant  without  removal  of  the 
rock  and  other  impurities  in  the  run-of- 
mine  coal." 

The  revised  permanent  program 
regulations  of  May  5, 1983,  defined  "coal 
preparation  plant"  and  added  a 
complementary  definition  of  "coal 
preparation  or  coal  processing."  Both  of 
the  1983  definitions  described  the 
activity  being  conducted  as  "cleaning, 
concentrating,  or  other  processing  or 
preparation"  (48  FR  20400).  This 
definition  retained  the  concept  of 
separation  of  coal  from  its  impurities  as 
an  integral  element  of  coal  preparation. 

Also  on  May  5. 1983,  OSMRE  made 
final  the  addition  of  limiting  language  in 
SS  785.21  and  827.1  to  exclude  facilities 
"at  the  site  of  ultimate  coal  use."  (48  FR 
20401).  In  addition,  OSMRE  stated  that  it 
would  treat  "all  facilities  which  handle 
coal  as  either  'in  connecti,in  with'  a 
mine  or  'in  connection  with"  an  end 
user."  OSMRE  continues  to  believe  that 
regulation  of  facilities  opeiated  by  or  for 
the  end  user  of  coal  at  the  point  of  such 
use  is  not  required  under  SMCRA 
because,  by  virtue  of  their  association 
with  the  end  user  of  the  coal,  such 
facilities  are  not  operated  "in 
connection  with"  a  coal  mine. 

The  1983  definitions  of  "coal 
preparation  or  coal  processing"  and 
"coal  preparation  plant,"  and  the 
Secretary's  jurisdiction  to  regulate  off- 
site  processing  plants,  were  challenged 
in  the  U.S.  District  Court  for  the  District 
of  Columbia  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation  II. 


No.  79-1144  slip  op.  (D.D.C.  July  6, 1984) 
[In  Re:  Permanent  (II)].  The  court 
concluded  that  these  definitions  were 
based  on  a  misreading  of  the  statute. 
The  court  rejected  OSMRE's 
interpretation  that  coal  preparation 
activities  necessarily  involve  the 
separation  of  coal  from  its  impurities.  In 
Re:  Permanent  II,  Slip  op.  at  15-20. 
However,  the  court  affirmed  the 
Secretary's  jurisdiction  to  regulate  off- 
site  processing  plants.  In  Re:  Permanent 
II,  Slip  op.  at  17,  note  12. 

In  response  to  the  court's  decision, 
OSMRE  redefined  "coal  preparation" 
and  "coal  preparation  plant"  in  an 
interim  final  rule  and,  concurrently,  in  a 
proposed  rule  (July  10, 1985;  (50  FR 
28180]).  The  revised  definitions  included 
"chemical  or  physical  processing"  and 
"cleaning,  concentrating,  or  other 
processing  or  preparation."  Most 
significantly,  the  condition  that  coal 
preparation  must  include  the  separation 
of  coal  from  its  impurities  was  deleted 
from  the  definitions.  These  definitions 
were  published  as  a  final  rule  on  May 
11, 1987  (52  FR  17724). 

On  January  29, 1988,  the  U.S.  Court  of 
Appeals  upheld  the  decision  in  In  Re: 
Permanent  (II)  affirming  the  Secretary's 
jurisdiction  to  regulate  off-site 
processing  plants.  [NWF  v.  Model,  829 
F.2d  694,  742-745  (D.C.  Cir.,  1988) 
("NWF')).  This  decision  and  its  effect 
on  OSMRE's  interpretation  of  the  phrase 
"in  cormection  with"  are  discussed  in 
the  following  "Discussion  of  Final  Rule." 

On  June  22, 1988,  OSMRE  proposed  to 
amend  its  permanent  program 
regulations  at  30  CFR  Parts  785  and  827 
to  clarify  that  off-site  coal  preparation  is 
subject  to  regulation  under  SMCRA  only 
when  it  is  conducted  "in  connection 
with"  a  coal  mine  (53  FR  23526).  In 
addition  to  soliciting  public  comments 
and  providing  an  opportunity  for  public 
hearings  upon  request,  OSMRE  provided 
a  45-day  public  comment  period. 
OSMRE  received  comments  from  nine 
organizations,  including  State  regulatory 
authorities,  environmental  groups  and 
representatives  of  the  coal  industry.  No 
public  meeting  was  requested  and  none 
was  held. 

II.  Discussion  of  Final  Rule 

OSNfRE  is  amending  the  language  in 
30  CFR  785.21.  the  permitting 
requirements  for  off-site  preparation 
plants,  and  30  CFR  827.1,  the 
performance  standards  for  off-site 
preparation  plants,  to  make  clear  that 
those  sections  apply  only  to  off-site  coal 
preparation  that  is  "in  connection  with" 
a  coal  mine. 

The  first  sentence  of  5785.21(a), 
which  specifies  the  requirements  for 
permits  for  coal  preparation  plants  not 


located  within  the  permit  area  of  a  mine, 
previously  read,  "This  section  applies  to 
any  person  who  operates  or  intends  to 
operate  a  coal  preparation  plant  outside 
the  permit  area,  other  than  such  plants 
which  are  located  at  the  site  of  ultimate 
coal  use."  Under  this  fmal  rule,  this 
sentence  is  replaced  with,  'This  section 
applies  to  any  person  who  operates  or 
intends  to  operate  a  coal  preparation 
plant  in  cormection  with  a  coal  mine  but 
outside  the  permit  area  for  a  specific 
mine."  Further,  this  language  differs 
from  the  proposed  rule  in  that  it  includes 
the  clarifying  phrase,  "for  a  specific 
mine."  The  second  sentence  of 
paragraph  (a)  remains  the  same. 
Because  the  purpose  of  this  rulemaking 
is  to  clarify  that  the  rule  applies  only  to 
coal  preparation  plants  operated  in 
connection  with  a  coal  mine,  and 
OSMRE  believes  that  this  limitation 
necessarily  excludes  facilities  at  the  site 
of  ultimate  use,  the  redundant  phrase 
"other  than  such  plants  which  are 
located  at  the  site  of  ultimate  coal  use," 
is  deleted  in  this  final  rule. 

Section  827.1,  which  specifies  the 
performance  standards  for  coal 
preparation  plants  not  located  within 
the  permit  area  of  a  mine,  previously 
read,  "This  part  sets  forth  requirements 
for  coal  preparation  plants  not  within 
the  permit  area  for  a  specific  mine  other 
than  those  plants  which  are  located  at 
the  site  of  ultimate  coal  use."  In  the  final 
rule,  this  language  is  replaced  with, 
'This  part  sets  forth  requirements  for 
coal  preparation  plants  operated  in 
connection  with  a  coal  mine  but  outside 
the  permit  area  for  a  specific  mine."  As 
in  the  case  of  30  CFR  785.21,  this 
language  differs  from  the  proposed  rule 
in  that  it  includes  the  clarifying  phrase, 
"for  a  specific  mine."  Again,  for  the 
reasons  cited  above,  the  redundant 
phrase  "other  than  those  plants  which 
are  located  at  the  site  of  ultimate  coal 
use,"  is  deleted. 

The  new  definitions  of  "coal 
preparation"  and  "coal  preparation 
plant"  promulgated  on  May  11, 1987  (.52 
FR  17724),  include  activities  and 
facilities  in  addition  to  those  that 
Involve  the  separation  of  coal  from  its 
impurities.  OSMRE's  experience  has 
been  that  these  additional  activities  are 
not  necessarily  conducted  at  the  point  of 
ultimate  use,  nor  are  they  necessarily 
conducted  "in  connection  with"  a  coal 
mine.  As  a  result,  OSMRE  can  no  longer 
treat  all  facilities  which  handle  coal  as 
either  "in  connection  with"  a  mine  or  "in 
connection  with"  an  end  user  as  it  could 
when  the  definition  of  coal  preparation 
was  based  on  the  separation  of  coal 
from  its  impurities.  For  example, 
facilities  such  as  the  docks  at  Baltimore, 
MD;  Hampton  Roads,  VA;  Mobile.  AL; 


and  Long  Beach,  CA,  that  may 
occasionally  crush  or  size  coal,  may 
conduct  "coal  preparation"  under  the 
new  definition.  However,  OSMRE  does 
not  beheve  that  the  activities  being 
conducted  at  such  facilities  are  "in 
coimection  with"  a  coal  mine  or  that  the 
Act  was  intended  to  regulate  the 
activities  at  such  facilities. 

In  light  of  the  broadened  definitions  of 
"coal  preparation"  and  "coal 
preparation  plant,"  it  is  necessary  to 
ensure  that  the  performance  standards 
in  30  CFR  Part  827  and  the  permitting 
requirements  in  30  CFR  785.21  are 
applied  only  to  facilities  conducting  coal 
preparation  "in  cormection  with"  a  coal 
mine.  The  hmitation  to  coal  preparation 
conducted  "in  connection  with"  a  coal 
mine  is  necessarily  implied  in  Parts  765 
and  827  because  of  the  statutory  and 
regulatory  use  of  that  phrase  in  the 
definition  of  the  term  "surface  coal 
mining  operations."  However,  OSMRE 
believes  it  would  clarify  the  provisions 
if  the  limitation  were  explicitly 
referenced  and  would  help  to  ensure 
that  the  provisions  are  not 
misconstrued. 

No  definition  of  the  term  "in 
connection  with"  is  included  in  this  final 
rule.  Any  attempt  to  further  define  this 
phrase  in  a  regulation  would  unduly 
restrict  the  discretion  that  regulatory 
authorities  must  have  in  order  to  make 
valid  decisions  about  the  applicability  of 
the  performance  standards  of  SMCRA  in 
individual  cases.  Categorical  exclusions 
or  inclusions  would  almost  certainly 
result  in  inappropriate  applications  of 
the  rule  in  some  instances.  Regulatory 
authorities  will  find  ample  guidance  for 
making  determinations  as  to  whether  a 
coal  preparation  plant  is  being  operated 
in  connection  with  a  coal  mine  in  the 
language  in  the  definitions  of  "surface 
coal  mining  operations"  in  section 
701(28)  of  SMCRA  and  30  CFR  700.5.  in 
case  histories  interpreting  those 
definitions,  and  in  preamble  discussions 
in  OSMRE's  related  1979  and  1983  rules. 

OSMRE  continutes  to  believe  that  the 
ability  of  mine  operators,  or  coal 
handlers  directly  servicing  such 
operators,  to  have  control  of  processing 
operations  is  essential  in  establishing 
that  a  processing  plant  is  being  operated 
in  connection  with  a  coal  mine.  This 
position  was  set  forth  in  an  explanation 
of  the  reach  of  the  1979  regidation  (30 
CFR  785.21)  when  OSMRE  stated,  "OSM 
is  only  requiring  regulatory  authorities 
to  extend  their  permit  requirements  as 
far  into  the  stream  of  commerce  as  those 
activities  over  which  mine  operators 
and  the  coal  handlers  who  directly  serve 
them,  such  as  coal  processors,  have  or 
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could  have  control  of  operations."  (44 
FR  15095). 

In  identifying  the  relationship 
necessary  for  coal  preparation  to  be  "in 
connection  with"  a  coal  mine,  the 
principle  stated  in  the  May  5. 1963, 
preamble  to  the  definition  of  "coal 
preparation  of  coal  procesing"  should  be 
referenced.  In  that  preamble,  OSMRE 
cited  examples  of  facilities  which  could 
be  considered  to  be  "in  connection 
with"  a  coal  mine,  including  "facilities 
which  receive  a  significant  portion  of 
their  coal  from  a  mine:  facilities  which 
receive  a  significant  portion  of  the 
output  from  a  mine;  facilities  which 
have  an  economic  relationship  with  a 
mine;  or  any  other  type  of  integration 
that  exists  between  a  facility  and  a 
mine."  Further.  OSMRE  stated  that  a 
"facility  need  not  be  owned  by  a  mine 
owner  to  be  in  connection  with  a  mine." 
(48  FR  20393;  see  also  discussion  at  52 
FR  17726,  May  11, 1987).  This  rulemaking 
does  not  alter  that  position. 
Finally,  in  determining  the 
applicability  of  SMCRA  to  off-site 
facilities,  OSMRE  has  considered  the 
January  29, 1988,  ruling  of  the  court  of 
appeals  (NWF,  839  F.2d  at  742-745). 
That  decision  affirmed  OSMRE's 
interpretation  that  the  phrase  "at  or  neeir 
the  mine  site"  found  in  section 
701(28}(A)  of  the  Act  did  not  limit  the 
Act's  regulatory  jurisdiction  over  coal 
processing  activities.  While 
acknowledging  that  the  reasonableness 
of  the  Secretary's  reading  of  section 
701(28)(A)  of  the  Act  concerning 
jurisdiction  over  coal  processing 
activities  was  a  close  question,  the  court 
affirmed  OSMRE's  authority  to  regulate 
off-site  coal  processing  under  section 
701(28)(B)  of  SMCaiA,  which  extends  the 
Secretary's  authority  to  "processing 
areas"  and  other  areas  upon  which  are 
sited  structures  and  facilities  "resulting 
from  or  incident  to"  activities  specified 
in  section  701(28)(A). 

In  addition  to  affirming  this  authority, 
the  court  of  appeals  found  that  the 
phrase  "resulting  from  or  incident  to" 
could  be  construed  to  connote  an 
element  of  proximity.  Specifically,  the 
court  of  appeals  stated  that  the  "phrase 
"resulting  from  or  incident  to'  clearly 
suggests  a  causal  connection,  which. 
while  not  indicating  an  element  of 
geographic  proximity,  certainly  does 
require  some  type  of  limiting  principle  of 
proximate  causation  *  *  *."  [NWF.  839 
F.2d  at  745). 

Because  the  court  affirmed  the 
Secretary's  authority  to  regulate  offsite 
coal  processing  under  section  701(28)(B) 
of  SMCRA.  it  is  appropriate  for  OSMRE 
to  consider  the  court's  approval  of  the 
use  of  a  proximity  factor  in  determining 
the  reach  of  701(28)(B).  Hence.  OSMRE 


believes  that  geographic  proximity,  as 
well  as  the  functional  relationship 
between  mines  and  coal  preparation 
plants,  are  proper  factors  to  be 
considered  by  regulatory  authorities 
when  identifying  off-site  preptu-ation 
plants  which  operate  in  connection  with 
a  coal  mine  and  therefore  are  subject  to 
regulation  under  SMCRA. 

ni.  Response  to  Comments 

Jurisdiction  of  SMCRA  over  "Coal 
Processing" 

One  conmienter  maintained  that  the 
rule  is  an  attempt  to  assert  authority 
beyond  the  limits  of  SMCRA.  Congress 
did  not  intend,  the  commenter  asserted, 
to  regulate  off-site  activities  incidental 
to  the  loading  of  coal,  such  as  crushing 
or  sizing. 

OSMRE  does  not  agree.  The  question 
of  whether  Congress  intended  the 
physical  processing  of  coal,  such  as 
crushing  and  sizing,  to  be  regulated 
under  SMCRA  is  not  at  issue  in  this 
rulemaking.  As  discussed  in  the 
"Background"  of  this  preamble,  OSMRE 
revised  the  definitions  of  "coal 
preparation"  and  "coal  preparation 
plant"  (May  11, 1987;  52  FR  17724)  to 
include  physical  processing  of  coal  in 
response  to  the  decision  in  In  Re: 
Permanent  II  (Slip  op.  at  lS-20).  The 
issue  in  this  rulemaking  is  how  to 
determine  those  off-site  coal  preparation 
activities  which  are  included  in  the 
definition  of  "surface  coal  mining 
operations"  at  section  701(28)  of  the  Act. 
Another  conunenter  suggested  that  the 
rule  was  an  illegal  attempt  to  curtail 
jurisdiction  over  crushing,  screening, 
sizing,  and  other  physical  processing. 
The  commenter  maintained  that  OSMRE 
was  failing  to  meet  the  intent  of  SMCRA 
to  regtilate  all  coal  processing. 

OSMRE  disagrees.  Contrary  to  the 
commenter's  assertion,  there  is  nothing 
in  the  Act  or  its  history  that  implies  that 
SMCRA  was  meant  to  apply  nation- 
wide to  all  industrial  facilities  that 
process  coal  irrespective  of  whether  or 
not  they  are  operating  in  connection 
with  a  coal  mine.  This  rule  reUes  on  the 
statutory  standard  in  section  701(28)(A) 
of  the  Act  that  the  off-site  coal 
preparation  must  be  performed  "in 
connection  with"  a  coal  mine.  Because 
the  phrase  "in  connection  with"  is  not 
defined  in  the  Act,  and  there  is  no 
statutory  obligation  to  define  it  in 
regulations,  OSMRE  has  the  latitude  to 
adopt  it  verbatim  and  apply  it  in  a 
reasonable  manner  consistent  with  its 
normal  meaning. 

Specifically,  this  commenter 
maintained  that  the  consideration  of 
proximity  in  determining  jurisdiction 
over  off-site  coal  processing  is  illegal. 


The  proximity  consideration  authorized 
by  the  court  of  appeals  for  support 
facilities,  the  commenter  maintained, 
does  not  apply  to  coal  processing.  The 
phrase  in  section  701(28)(B),  "resulting 
from  or  incident  to,"  the  commenter 
asserted,  modifies  "other  areas  upon 
which  are  sited  structiu-es,  facilities,  or 
other  property  or  materials  on  the 
surface"  and  does  not  modify 
"processing"  in  (B). 

OSMRE  disagrees.  OSMRE's  position 
is  based  in  part  on  the  decision  of  the 
court  of  appeals,  which  stated,  "At  issue 
in  the  interpretation  of  section  701(28)(B) 
is  the  scope  of  'processing  areas  *  *  • 
and  other  areas  upon  which  are  sited 
structures,  facilities  or  other  property  or 
materials  on  the  surface  resulting  from 
or  incident  to  such  activities.'  "  The 
court  continued,  "We  agree  *  *  *  with 
the  district  court  that  the  Secretary  may 
reasonably  construe  the  meaning  of 
'processing  areas  •  •  *  resulting  from  or 
incident  to  such  activities'  to  include 
processing  facilities  that  are  not  at  or 
near  the  mine  site."  The  court  added, 
"The  language  of  subsection  (B)  is 
without  geographic  limitation;  coal 
processing  facilities  can  certainly  be 
'incident  to'  surface  coal  mining 
operations  without  being  onsite"  [NWF, 
839  F.2d  at  744-745).  This  language 
supports  OSMRE's  conclusion  that  the 
phrase  "resulting  from  or  incident  to" 
modifies  "processing  areas,"  and  that 
OSMRE  may  regulate  off-site  coal 
preparation  facilities  pursuant  to  the 
definition  of  "surface  coal  mining 
operations"  at  section  701(28)  of  the  Act. 

This  same  commenter  suggested  that 
even  if  it  is  accepted,  for  argument's 
sake,  that  "processing  areas"  is 
modified  by  "resulting  from  or  incident 
to,"  it  is  arbitrary  to  apply  this  to  dry 
coal  preparation  and  not  other  coal 
preparation.  If,  the  commenter 
maintained,  the  phrase  does  modify 
"coal  processing,"  then  it  also  modifies 
the  other  enumerated  facihties  in 
section  701(28)(B).  including  coal  waste 
impoundments,  dams,  spoil  banks, 
overburden  piles,  etc.  The  commenter 
suggested  that  OSMRE  would  be  hard- 
pressed  to  argue  before  any  court  that 
this  is  the  case  because  of  the  obvious 
environmental  hazards  that  would  result 
from  such  an  interpretation. 

Contrary  to  this  assertion,  OSMRE  is 
not  interpreting  the  modifying  phrase 
"resulting  from  or  incident  to"  as  limited 
to  dry  coal  preparation  but  rather 
interprets  it  to  apply  to  all  coal 
processing  or  preparation.  Although 
OSMRE  is  not  addressing  in  this 
rulemaking  the  interpretation  of  (B)  as  it 
apphes  to  facihties  other  than  coal 
preparation  plants,  OMSRE  must  note 


that  the  phrase  "resulting  from  or 
incident  to"  clearly  does  modify  all 
those  other  areas  specified  in  section 
701(28)(B)  of  the  Act.  OSMRE  does  not 
believe  that  the  enumeration  by 
Congress  of  examples  in  section 
701(28)(B)  was  intended  to  reach  such 
facilities  not  resulting  from  or  incident 
to  a  mine.  If  Congress  had  intended  to 
regulate  these  enumerated  facilities 
without  any  consideration  of  whether 
they  were  resulting  from  or  incident  to 
coal  mine  activities,  then  all 
impoundments  and  dams  nationwide 
would  be  subject  to  SMCRA  regardless 
of  whether  or  not  they  had  anything  to 
do  with  a  coal  mine.  Certainly  Congress 
did  not  intend  OSMRE  to  regulate  cattle- 
watering  agricultural  impoundments  or 
major  water  project  impounding 
structures  without  any  coal  mining 
association.  Congress  did  not  intend 
that  "shipping  areas"  regardless  of  their 
association  with  coal  mines  be  regulated 
under  SMCRA.  It  is  unreasonable  to 
assume  that  Congress  intended  to 
regulate  all  coal  processing  at  all 
industrial  facilities  nationwide,  absent 
any  relationship  to  a  mine.  Congress  did 
not  enumerate  the  examples  in  section 
701(28)(B)  as  types  of  facilities  which 
will  always  be  regulated  under  SMCRA, 
irrespective  of  whether  or  not  they  are 
associated  with  coal  mines.  Congress 
identified  them  as  examples  of  facihties 
that  will  be  regulated  if  they  are 
"resulting  from  or  incident  to"  activities 
in  connection  with  a  coal  mine. 

In  addition  to  the  objection 
concerning  OSMRE's  interpretation  of 
the  language  in  section  701{28)(B)  of  the 
Act,  this  commenter  suggested  that 
OSMRE's  rule  amounts  to  an  expansion 
of  the  1988  court  of  appeals  decision  and 
that  it  conflicts  with  the  1980  and  1984 
district  court  decisions  that  paragraphs 
(A)  and  (B)  of  section  701(28)  of  the  Act 
are  independent  and  that  they 
cumulatively  establish  the  scope  of 
jurisdiction.  OSMRE  has  attempted,  the 
commenter  continued,  to  interject  a 
geographic  proximity  consideration 
crafted  under  paragraph  (B)  into  an 
interpretation  of  "in  connection  with" 
which  is  found  in  paragraph  (A).  This, 
the  conmienter  argued,  is  contrary  to 
court  decisions  in  that  it  makes 
paragraph  (A)  servient  to  the  language 
in  paragraph  (B). 

The  commenter  suggested  that  the 
court  of  appeals,  although  expressly 
declining  to  find  jmisdiction  under 
paragraph  (A),  endorsed  the  lower 
court's  judgment  to  find  authority  under 
paragraph  (B).  Thus,  according  to  the 
commenter,  the  lower  court's 
interpretation  of  the  relationship 
between  paragraphs  (A)  and  (B)  must 


stand  as  the  only  proper  interpretation 
consistent  with  rules  of  statutory 
construction  and  the  broad  intent  of 
Congress. 

Again,  OSMRE  disagrees.  First,  the 
court  of  appeals  found  authority  to 
regulate  off-site  coal  processing  under 
section  701(28)(B)  of  the  Act  Second,  the 
court  acknowledged  that  the  term 
"processing  areas"  is  modified  by  the 
phrase  "resulting  from  or  incident  to." 
The  question  is  which  procfcssing  areas 
are  resulting  from  or  incident  to  the 
activities  in  section  701(28)(A)  of  the 
Act.  Third,  the  court  found  the  element 
of  proximity  to  be  a  vaUd  consideration 
in  determining  whether  a  facility  is 
"resulting  from  or  incident  to."  Thus,  the 
consideration  of  proximity  in 
determining  the  reach  of  the  regulation 
to  "processing  areas"  is  appropriate. 
The  court  indicated  that  the  Secretary 
may  properly  limit  the  reach  of  the 
regulation  to  "facilities  that  are  'in 
connection  with'  a  surface  coal  mine 

*  *  *."  Thus,  the  court  acknowledged 
without  objection  an  approach  to 
determining  what  is  "coal  processing 

*  *  *  resulting  from  or  incident  to"  coal 
mining  activities,  which  is  based  on  a 
consideration  of  proximity  appropriate 
in  implementing  section  701(28)  (B)  of 
the  Act,  and  which  incorporates 
pertinent  limiting  language  found  in 
section  701(28)  (A)  of  the  Act— 
"activities  *  *  *  in  connection  with." 

This  view  is  also  consistent  with  the 
finding  of  the  court  of  appeals  that  the 
"phrase  'resulting  from  or  incident  to' 

*  *  *  certainly  does  require  some  t>-pe 
of  limiting  principle  of  proximate 
causation  that  is  familiar  to  the  courts  in 
tort  law.  Otherwise,  every  support 
facihty  that  could  be  considered  a  'but 
for'  result  of  a  surface  coal  mining 
operation  would  be  subject  to  SMCRA 
regulation"  (emphasis  added)  {NWF.  639 
F.  2d  at  745). 

OSMRE  believes  that  a  limiting 
principle  similar  to  the  one  found  by  the 
court  of  appeals  to  have  merit  under 
section  701(28)  (B)  of  the  Act  can  also  be 
reasonably  applied  in  determining 
whether  coal  processing  activities  are 
"in  connection  with"  a  coal  mine  under 
section  701(28)(A).  Thus,  the  element  of 
geographic  proximity,  along  with  the 
element  of  functional  relationship 
described  in  this  preamble,  are  proper 
factors  to  consider  in  evaluating 
whether  an  off-site  coal  preparation 
plant  is  subject  to  regulation  under 
SMCRA.  Contrary  to  the  assertion  of  the 
commenter,  OSMRE  is  interpreting  the 
complex  definition  in  section  701(28)  of 
the  Act  in  a  manner  wholly  consistent 
with  and  supported  by  this  latest  court 
decision. 


One  commenter  maintained  that  the 
most  straight-forward  approach  to 
regulating  off-site  coal  processing  would 
be  to  acknowledge  what  the  court  of 
appeals  found  to  be  a  "clearly  better" 
reading  of  the  statute — that  "at  or  near 
the  mine  site"  in  section  701(28)(A)  of 
the  Act  modifies  "cleaning, 
concentrating,  or  other  processing  or 
preparation." 

OSMRE  has  considered  this 
interpretation  in  the  past  but,  in  light  of 
the  fact  that  the  court  of  appeals  has 
upheld  the  Secretary's  jurisdiction  over 
coal  processing  under  section  701  (28)  (B) 
of  the  Act  it  is  not  necessary  to  revisit 
the  interpretation  of  the  "at  or  near  the 
mine  site"  language  in  section 
701(28)(A).  The  purpose  of  this  rule  is  to 
recognize  that  there  are  processing 
facilities  other  than  those  at  the  point  of 
ultimate  use  that  are  not  in  connection 
with  a  coal  mine,  and  to  ensure  that 
jurisdiction  is  extended  only  to 
preparation  plants  operating  in 
connection  with  a  coal  mine. 

One  commenter  suggested  that 
OSMRE  clarify  that  off-site  coal  loading 
absent  chemical  or  physical  processing 
is  not  regulated  under  section  701(28)(B) 
of  the  Act  as  "jjrocessing  areas"  or  as 
"other  areas  upon  which  are  sited 
structures  *  *  *  resulting  from  or 
incident  to"  mining.  TTie  commenter 
pointed  to  the  language  in  (A) 
stipulating  that  the  definition  of  "surface 
coal  mining  operations"  includes 
loading  "for  interstate  conmierce"  that 
occurs  "at  or  near  the  mine  site,"  and 
suggested  that  this  would  preclude 
regulating  coal  loading  that  did  not  meet 
this  two  part  criteria  in  (A). 

OSMRE  interprets  "loading  "  and 
"processing"  in  section  701(28)  to  be 
distinct  and  different  activities.  Coal 
loading  is  not  processing,  and  therefore 
off-site  loading  facilities  that  do  not 
process  coal  are  not  subject  to  the 
performance  standards  of  30  CFR  Part 
827.  OSMRE  agrees  with  the  commenter 
that  loading  facihties  that  do  not 
process  coal  are  not  regxilated  unless 
located  at  or  near  the  mine  site.  OSMRE 
construes  the  specific  language  of 
section  701(28)(A)  of  the  Act  limiting  the 
regiilation  of  loading  facilities  to  those 
at  or  near  the  mihe  site  to  limit 
proximity  considerations  concerning  off- 
site  loading  facihties. 

Applying  "In  Connection  With  " 

In  addition  to  supporting  the 
incorporation  of  the  phrase  "in 
connection  with"  into  the  rule,  one 
conunenter  suggested  that  OSMRE 
define  the  term  in  order  to  limit  the 
rule's  application. 
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As  mentioned  above,  there  is  no 
statutory  obligation  to  flesh  out  the 
language  in  this  rule.  OSMRE  believes 
that  further  attempts  to  define  the 
phrase  "in  connection  with"  would 
unduly  hamper  regulatory  authorities  in 
making  valid  case-by-case 
determinations  and  would  result  in 
inappropriate  applications  of  the  rule. 
For  example,  in  1983.  OSMRE  amended 
the  rules  governing  the  reach  of  SMCRA 
to  off-site  coal  processing  by  including 
all  processing  but  that  which  was 
conducted  at  the  point  of  ultimate  use. 
While  the  test  was  mechanical  and  very 
easy  to  apply,  it  posed  the  potential  for 
inclusion  of  faciUties  that  do  not  operate 
in  connection  with  a  coal  mine.  To  that 
extent,  the  fleshing  out  of  the  rule  was 
undesirable  and  needed  to  be  changed. 

The  preamble  to  this  rule  provides 
adequate  guidance,  much  of  which  has 
been  in  place  for  many  years,  on  what  to 
consider  when  evaluating  whether  a 
coal  preparation  plant  is  operating  in 
connection  with  a  coal  mine.  Further, 
the  court  of  appeals  [NWF,  839  F.2d  at 
745)  found  merit  in  OSMRE's  "flexible 
implementation  of  the  statute  that 
allows  regulatory  authorities  to 
'consider  the  myriad  site  specific 
situations  that  cannot  be  fully 
anticipated  in  writing  a  Federal 
regulaUon.'  (48  FR  20397;  1983)." 
Another  commenter  criticized 
OSMRE's  assertion  that  it  can  no  longer 
treat  facilities  as  being  either  in 
connection  with  a  mine  or  an  end  user. 
The  commenter  maintained  that  OSMRE 
has  failed  to  identify  any  aspect 
inherent  in  the  preparation  activities 
newly  included  in  the  definition  of  "coal 
preparation"  that  justifies  any 
reconsideration  of  their  being  subject  to 
regulation.  The  commenter  then  went  on 
to  exclude  the  possibility  of  basing  such 
a  distinction  on  location  or 
environmental  harm  because  processing 
involving  the  separation  of  coal  from  its 
impurities  is  just  as  likely  to  occur  away 
from  minesites  as  that  which  does  not 
involve  separation  of  impurities,  and 
both  types  of  processing  involve 
environmental  impacts. 

Contrary  to  the  commenter's 
assertion,  OSMRE's  experience 
indicates  that  facilities  separating  coal 
from  its  impurities  are  much  more  apt  to 
be  located  near  the  mine  or  near  the  end 
user,  while  crushing,  sizing,  and 
screening  may  occur  at  any  point  in  the 
stream  of  commerce.  Further,  as 
described  earlier  in  this  preamble,  once 
the  definition  of  "coal  preparation"  was 
changed  to  include  activities  less  apt  to 
be  conducted  "in  connection  with"  a 
coal  mine,  it  raised  the  specter  of  the 
misapplication  of  the  rules  to  such 


activities.  Because  of  the  addition  to  the 
definition  of  "coal  preparation"  of  new 
categories  of  activities  which  in  some 
instances  may  not  be  "in  connection 
with"  a  mine  or  end  user  (e.g.,  crushing 
and  sizing),  OSMRE  must  revise  the 
language  of  this  rule.  OSMRE  wishes  to 
appropriately  limit  and  concisely  state 
the  jurisdiction  provided  in  section 
701(28)  of  the  Act  over  coal  preparation 
which  results  from  or  is  incident  to  an 
activity  "in  connection  with"  a  coal 
mine.  Therefore,  OSMRE  is  revising  the 
rules  to  incorporate  the  phrase  "in 
connection  with." 

Another  commenter  objected  to  the 
removal  from  existing  regulations  of  the 
phrase  "other  than  such  plants  which 
are  located  at  the  site  of  ultimate  coal 
use"  and  the  insertion  of  "in  cormection 
with,"  on  the  basis  that  the  latter  phrase 
is  subjective  and  will  require  the 
regulatory  authority  to  make  a  judgment 
as  to  whether  a  faciUty  is  operating  "in 
connection  with"  a  coal  mine.  The 
commenter  suggested  that  the 
determination  of  jurisdiction  was  clearer 
under  previous  language  and 
recommended  retaining  the  existing 
language  in  30  CFR  Parts  785  and  827. 

It  has  always  been  necessary  for 
regulatory  authorities  to  determine 
whether  coal  preparation  activities  are 
being  conducted  "in  connection  with"  a 
coal  mine.  The  incorporation  of  the 
statutory  language  in  this  rule  merely 
specifically  repeats  the  statutory 
requirement.  Because  of  the  amended 
definition  of  "coal  preparation,"  the 
terms  of  the  previous  criterion  could 
have  been  interpreted  to  include 
activities  and  facilities  which  do  not 
meet  the  statutory  definition  of  surface 
coal  mining  operations.  Therefore,  this 
provision  needed  to  be  changed. 

Another  commenter  was  concerned 
about  the  effect  of  the  rule  on  a  specific 
preparation  plant  that  operates  in 
connection  with  an  end  user,  a  power 
plant  burning  coal  from  a  mine  located 
about  a  mile  away.  Such  plants  were  not 
subject  to  regulation  under  OSMRE's 
previous  rules  at  30  CFR  Parts  785  and 
827  because  those  rules  explicitly 
excluded  from  jurisdiction  "such  plants 
which  are  located  at  the  site  of  ultimate 
coal  use." 

As  stated  above,  OSMRE  has  not 
changed  its  interpretation  that 
operations  in  connection  with  an  end 
user  are  not  operations  in  connection 
with  a  coal  mine.  Coal  preparation 
facilities  which  are  being  operated  only 
in  connection  with  another  industrial 
facility,  such  as  the  power  plant  of 
concern  to  this  conunenter,  do  not 
operate  in  connection  with  a  coal  mine 
and  are  not  subject  to  the  rule. 


Another  commenter  maintained  that 
this  rule  is  a  reversal  of  OSMRE's  July 
10, 1985  (50  FR  28186),  interim  final  rule 
which  required  States  to  revise  their 
programs  to  ensure  that  every  "coal 
preparation  plant"  under  the  interim 
final  definition  would  be  permitted. 
Certain  operations  subject  to  regulation 
under  the  interim  final  rule  will  no 
longer  be  regulated  under  the  new  rule, 
the  commenter  asserted. 

This  new  rule  does  not  constitute  a 
reversal  of  the  referenced  requirement. 
Although  the  revised  definition  of  "coal 
preparation  plant"  included  facilities  not 
previously  considered  by  OSMRE  to  be 
conducting  coal  preparation,  it  did  not 
alter  OSMRE's  requirement  that 
regulatory  authorities  extend 
jurisdiction  only  to  coal  preparation 
activities  when  they  are  "in  connection 
with"  a  coal  mine. 

One  commenter  emphasized  that  the 
fact  that  the  statute  is  phrased  in  the 
singular,  "in  connection  with  a  surface 
coal  mine"  (emphasis  added)  means  that 
Congress  intended  that  the  activity  be 
regulated  only  when  it  is  in  connection 
with  one  mine,  not  several  mines.  The 
commenter  maintained  that  the  court  of 
appeals  supported  this  interpretation 
when  it  noted  that  "the  Secretary  only 
purports  to  regulate  facilities  that  are  'in 
connection  with'  a  surface  coal  mine." 

Although  OSMRE  recognizes  that  the 
reference  to  "activities  *  *  *  in 
connection  with  a  surface  coal  mine"  in 
section  701(28)(A)  of  the  Act  is  phrased 
in  the  singular,  and  the  singular  is  used 
in  this  rule,  the  Office  does  not  interpret 
the  language  of  the  Act  to  indicate 
Congressional  intent  to  limit  application 
of  the  Act  to  activities  in  connection 
with  only  one  mine  (see,  for  example,  44 
FR  15095  and  15292;  March  13, 1979). 
The  use  of  the  singular  "a"  in  this  rule 
and  in  the  guidance  in  this  preamble 
does  not  preclude  regulatory  authorities 
from  considering  the  relationship  of  a 
facility  to  more  than  one  mine  in 
determining  whether  that  facility  is 
conducting  activities  "in  connection 
with"  a  coal  mine. 

This  commenter  also  suggested  that 
OSMRE  consider  whether  a  plant  has  a 
useful  life  independent  of  a  specific 
mine  in  addition  to  considering  those 
factors  already  discussed  in  the 
preamble  to  this  rule  in  applying  the  "in 
connection  with"  test. 

OSMRE  believes  that  it  is  valid  to 
consider  whether  a  facility  has  a  useful 
life  independent  of  the  specific  mine  or 
mines  which  it  serves,  in  determining  if 
the  facihty  is  operating  in  connection 
with  a  coal  mine  (particularly  in  Hght  of 
the  intended  effect  of  the  Act  as  a 
reclamation  statute).  A  facility  lacking  a 
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useful  life  independent  of  the  specific 
mine  or  mines  which  it  currently  serves 
would  be  operating  in  connection  with  a 
coal  mine,  while  a  facility  having  a 
useful  independent  life  might  not.  In  the 
latter  case,  regulatory  authorities  would 
have  to  consider  the  other  aspects  of  the 
relationship  between  the  facility  and 
any  particular  coal  mine  or  mines  to 
determine  if  it  operates  in  connection 
with  a  coal  mine.  OSMRE  believes  that 
this  consideration  is  consistent  with  the 
economic  and  other  considerations  set 
forth  in  the  May  5, 1983,  preamble  to  the 
definition  of  "coal  preparation  or  coal 
processing"  (48  FR  20393)  and  is  also 
consistent  with  the  need  for  a  limitation 
noted  by  the  court  of  appeals  [IVWF,  839 
F.2d  at  745). 

This  same  commenter  added  that  the 
functional  relationship  described  by 
example  in  the  preamble  is  subject  to 
change  over  time.  For  example,  the 
commenter  noted,  a  facility's  economic 
relationship  to  a  mine  may  change  from 
year  to  year  depending  on  the  life  of  the 
permit  and,  particularly,  the  useful  life 
of  the  facility.  Consequently,  the 
commenter  maintained,  a  facility  that 
meets  the  "in  connection  with"  test  one 
year  may  not  meet  it  under  the  exact 
same  analysis  the  next  year.  The 
conunenter  suggested  the  use  of  a  Utmus 
test  which  would  incorporate  proximity 
and  the  "useful  Ufe  independent  of  a 
mine"  test  applied  in  relation  to  a 
specific  mine. 

The  commenter  asserted  that  this  will 
lead  to  the  regulation  of  preparation 
plants  built  and  operated  for  the  life  of  a 
particular  mine  thus  allowing  for  a  more 
appropriate  application  of  SMCRA's 
post-mining  land  use  standards. 
Independent  facilities  which  operate 
separate  from  the  life  of  a  particular 
mine  do  not  fit  Congress'  statutory 
scheme  for  post-mining  land  use, 
according  to  the  commenter.  Such  a 
facility's  useful  life,  the  commenter 
continued,  may  extend  beyond  the  life 
of  the  particular  mine  it  serves,  but  the 
level  and  frequency  of  activity  of  the 
facility  may  be  associated  with  several 
mines  it  serves,  rather  than  a  particular 
mine.  The  commenter  further 
maintained  that  OSMRE  has  in  the  past 
insisted  that  a  permit  for  an  independent 
facility  show  that  it  will  be  dismantled 
and  the  area  reclaimed  once  processing 
activities  cease,  despite  the  owner's 
plans  to  use  the  facility  sometime  in  the 
future  for  new  mining  anticipated  in  the 
area.  It  appears  from  legislative  history 
and  statutory  construction,  the 
commenter  maintained,  that  Congress 
intended  to  regulate  only  those  facilities 
directly  related  to  a  mine  with  no 


anticipated  life  beyond  a  particular 
mine. 

OSMRE  agrees  with  the  commenter 
that  the  application  of  the  Act.  with  its 
primary  emphasis  on  reclamation  and 
post-mining  land  use,  to  industrial 
facilities  designed  for  long-term  use  and 
not  operated  in  connection  with  a  coal 
mine  would  be  inappropriate.  Because 
SMCRA  is  primarily  a  reclamation 
statute,  and  any  facility  regulated  as  a 
surface  coal  mining  operation  must  have 
a  reclamation  plan,  it  is  reasonable  to 
expect  that  a  regulated  facility  will  have 
an  estimated  or  prescribed  life  span  and 
that  reclamation  will  occuir  following  the 
close  of  operations. 

However,  OSMRE  disagrees  with  the 
commenter's  assertion  that  SMCRA  was 
intended  to  regulate  only  those  facilities 
directly  related  to  a  mine  with  no 
anticipated  life  beyond  a  particular 
mine.  OSMRE  sees  no  basis  in  SMCRA 
or  the  legislative  history  for  the 
commenter's  conclusion.  As  noted 
above,  a  facility  may  be  subject  to 
regulation  because  it  is  operating  in 
connection  with  more  than  one  coal 
mine. 

OSMRE  does  not  expect  this  approach 
to  lead  to  a  series  of  situations  in  which 
many  facilities  that  meet  the  "in 
connection  with"  test  one  year  will  not 
meet  it  under  the  same  analysis  the  next 
year,  as  envisioned  by  the  commenter. 
Decisions  of  regulatory  authorities 
concerning  whether  or  not  facilities 
operate  in  connection  with  a  coal  mine 
are  to  be  made  consistent  with  the 
practical  considerations  discussed  in 
this  rulemaking.  OSMRE  does  not 
believe  that  the  fundamental  economic 
relationships  that  exist  between 
facilities  and  mines  fiuctuate  to  the 
extent  that  regulatory  authorities  would 
properly  reverse  their  determinations 
from  one  year  to  the  next.  Further, 
OSMRE  believes  that  the  flexibility 
inherent  in  this  rule  does  more  to 
enhance  the  year-to-year  consistency  of 
decisions  than  would  be  the  case  if  the 
rule  set  forth  a  more  mechanical 
approach. 

Issue  of  "Control  of  Operations  " 

One  conunenter  criticized  OSMRE  for 
stating  in  the  proposed  rule  that  "the 
ability  of  the  mine  operators,  or  coal 
handlers  directly  servicing  such 
operators,  to  have  control  of  operations 
is  essential  in  establishing  that  a  plant  is 
being  operated  in  connection  with  a 
mine,"  and  then  allegedly  confradicting 
that  position  by  stating  that  "a  facility 
need  not  be  owned  by  a  mine  owner  to 
be  in  connection  with  a  mine"  (53  FR 
23528).  Because  of  the  confusion 
surrounding  what  "control"  really  is,  the 


conunenter  maintained,  OSMRE  needs 
to  provide'  more  guidance  here. 

Further  the  commenter  maintained, 
OSMRE  should  make  clear  that  the 
"control"  discussed  in  the  preamble  is 
different  from  o*vnership  and  control  as 
defined  in  OSMRE's  regulations.  The 
former,  the  commenter  suggested,  does 
not  have  the  legal  meaning  of  the  latter, 
and  really  relates  to  function  rather  than 
a  legal  relationship. 

The  language  quoted  by  the 
commenter  is  from  guidance  provided 
by  OSMRE  in  1979  and  1983.  Tliis 
rulemaking  is  not  intended  to  alter  the 
meaning  or  utility  of  that  guidance,  and 
the  appUcation  of  that  guidance  through 
regulatory  programs  has  not  raised  any 
significant  questions  regarding  its  utility 
or  appropriateness.  Further,  OSMRE 
sees  nothing  contradictory  in  that 
guidance.  OSMRE  was  merely  making 
the  point  that  ownership  of  a  facility  is 
not  necessary  in  order  for  the  facility  to 
be  operating  in  connection  with  a  coal 
mine.  The  level  of  economic  rehance  of 
a  particular  facility  on  a  coal  mine  is  a 
valid  consideration  in  determining  if  the 
facility  operates  in  connection  with  that 
mine.  OSMRE  still  considers  this 
guidance  to  be  pertinent. 

The  commenter's  point  about  the  use 
of  the  term  "confrol"  is  well  taken. 
OSMRE  defines  "ov^tis  or  controls"  and 
"owned  or  controlled"  at  30  CFR  773.5 
(see  53  FR  38668)  for  purposes  of 
implementing  section  510(c)  of  the  Act 
relative  to  ownership  or  control  of  a 
mine  operation.  A  definition  of  "control" 
did  not  exist  in  1979  when  OSMRE  first 
used  the  term  as  guidance  for  resolving 
questions  of  SMCRA's  jurisdiction  over 
offsite  facilities.  The  purpose  and  effect 
of  the  guidance  for  this  rule  is  not 
intended  to  be  altered  by  OSMRE's 
recent  definition  of  "owns  or  controls." 
The  preamble  cited  in  this  rulemaking 
was  intended  to  allude  to  the  economic 
or  functional  relationship  or  linkage  that 
may  constitute  a  connection  between 
coal  processing  activities  and  a  mine 
under  section  701(28)(A)  of  the  Act 
irrespective  of  ownership  of  the 
facilities. 

This  commenter  also  suggested  that 
OSMRE's  preamble  examples  of  the 
types  of  relationships  that  constitute  "in 
connection  with"  are  vague,  cmd  that 
OSMRE  needs  to  define  the  terms  used 
in  the  examples,  such  as  "significant", 
"economic  relationship",  or  "any  type  of 
integration"  (53  FR  23528). 

OSMRE  does  not  agree  that  the 
examples  are  vague.  When  used  as 
illustrations  in  the  guidance  on 
evaluating  "connections,"  these  terms 
have  generally  understood  meanings. 
OSMRE  believes  that  defining  or  further 
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fleshing  out  these  terms  beyond  their 
normal  usage  is  unnecessary  in  order  for 
the  terms  to  be  useful  in  this  context. 
And  to  the  extent  that  more  detailed 
defuutions  would  alter  the  generally 
understood  meanings  of  these  terms, 
such  deHnitions  would  lead  to 
inappropriate  applications  of  the  rule. 

Miscellaneous  Comments 

One  commenter  asserted  that 
OSMRE,  by  referencing  specific  harbor 
facilities  in  the  preamble,  was 
attempting  to  carve  out  an  illegal 
exemption  for  facilities  based  on 
distance  from  a  mine. 

OSMRE  is  not  proposing  any  class 
exemption.  The  port  facilities  named  in 
the  preamble  to  the  proposed  nde  were 
included  as  specific  and  illustrative 
examples  of  facilities  which  OSMRE 
believes  are  not  conducting  coal 
preparation  in  connection  with  a  coal 
mine.  As  another  commenter  pointed 
out,  these  specific  facilities  are  primarily 
freight  handling  facilities  and,  as  such, 
are  an  intermediate  transfer  point  for 
coal  which  has  already  entered 
interstate  or  international  commerce. 
OSMRE  does  not  propose  that 
determinations  about  jurisdiction  be 
made  solely  on  the  basis  of  location 
relative  to  a  mine  absent  any 
consideration  of  function  or  relationship. 
The  approach  adopted  by  OSMRE,  and 
one  which  the  court  of  appeals  found  to 
have  merit,  is  to  consider  proximity  as 
one  of  the  factors  in  determining 
jurisdiction. 

One  commenter  noted  that  a 
misconception  exists  concerning 
blending  of  coal,  where  coal  from 
different  seams  and  of  differing  qualities 
is  loaded  into  the  same  coal  carrier  to 
achieve  a  composite  product  of  specified 
quality.  The  commenter  was  concerned 
that  this  will  be  considered  "physical 
processing"  under  this  rule  because  the 
characteristics  of  the  blended  coal  are 
different  from  those  of  the  constituent 
coals.  This  is  particularly  objectionable, 
the  commenter  maintained,  because 
there  is  no  environmental  consequence 
to  such  blending. 

OSMRE  does  not  believe  that  the 
blending  of  coal  during  loading,  if  all 
that  is  involved  is  the  loading  of 
different  types  or  qualities  of  coal, 
changes  the  status  of  a  loading 
operation  for  purposes  of  regulation. 
Such  blending  is  not  processing. 

One  commenter  urged  that  OSMRE 
clarify  that  retail  sales  dealers  having 
their  own  coal  preparation  facilities, 
where  the  only  contact  with  a  mine  is 
the  purchase  of  run-of-the-mine  coal  at 
wholesale  prices,  are  not  to  be  regulated 
under  the  rule. 


OSMRE  cannot  state  with  certainty 
that  the  facilities  of  concern  to  this 
commenter  do  not  operate  in  connection 
with  a  coal  mine.  Whether  a  particular 
retail  sales  dealer  is  operating  in 
connection  with  a  coal  mine  is  a 
question  of  fact,  to  be  determined  based 
on  the  facts  of  the  particular  situation. 
However,  because  coal  preparation 
facilities  operated  by  retail  sales  dealers 
tend  to  be  closely  linked  to  end  users, 
OSMRE  does  not  expect  that  regulatory 
authorities,  in  making  case-by-case 
determinations,  will  likely  Bnd  that  such 
facilities  are  operating  in  connection 
with  a  coal  mine. 

A  Federal  agency  reminded  OSMRE 
of  the  authority  of  Federal  land 
managing  agencies  to  regidate  surface 
mining  on  agency  lands. 

This  rule  deals  with  the  issue  of 
regulation  under  SMCRA  and  thus  has 
no  effect  on  regulation  by  other  Federal 
agencies  of  lands  under  their  jurisdiction 
under  other  statutes. 

One  commenter  objected  to  the 
manner  of  promulgation  of  these  and 
previous  regulations  dealing  with  off- 
site  coal  preparation,  and  maintained 
that  OSMRE  violated  the  Administrative 
Procedure  Act  (APA)  in  promulgating 
the  1985  interim  final  rule  defining  "coal 
preparation."  The  commenter 
maintained  that  it  is  difficult  for 
operators  of  facilities  to  determine  if 
they  are  subject  to  regulation  because  of 
the  constant  changes  in  the  status  of 
regulations.  The  commenter  criticized 
OSMRE  for  proposing  changes  only  to 
portions  of  the  rules  governing  off-site 
coal  preparation  instead  of  revising  all 
the  rules  for  off-site  preparation. 
OSMRE  should,  the  commenter 
suggested,  at  least  provide  a  reasonable 
effective  date  for  this  final  rule  so  that 
operators  have  time  to  determine  if  they 
are  to  be  regulated. 

Questions  of  APA  violations  in  other 
rulemakings  are  outside  the  scope  of  this 
rulemaking.  The  APA  and  section  526(a) 
qf  SMCRA  provide  appropriate 
procedures  for  any  interested  person 
who  feels  that  a  statutory  requirement 
for  another  rulemaking  has  not  been 
met.  OSMRE  has  adhered  to  the  APA  in 
proposing  this  rule,  considering  public 
comments,  and  promulgating  the  final 
rule.  The  rule  is  issued  with  the 
standard  effective  date  of  30-days  from 
the  date  of  publication,  which  OSMRE 
believes  is  a  reasonable  effective  date, 
given  the  nature  of  the  issues  addressed 
in  this  rulemaking.  In  addition,  OSMRE 
sees  no  reason  to  repropose  all  the  rules 
dealing  with  off-site  coal  preparation 
when  the  only  question  at  hand  is  one  of 
clarifying  which  preparation  plants  are 
subject  to  regulation  under  the  Act's 


definition  of  "surface  coal  mining 
operations." 

Finally,  concerning  the  commenter's 
assertion  that  facility  operators  cannot 
tell  if  they  are  subject  to  the  rule, 
OSMRE  does  not  purport  to  provide  the 
entire  regulatory  scheme  in  this  rule,  but 
rather  seeks  to  provide  a  reasonable 
framework  for  regulatory  authorities  to 
adopt  and  implement  regulatory 
programs,  including  appropriate  case- 
by-case  decisions  about  jurisdiction.  In 
this  regard,  OSMRE  believes  that  it  is 
providing  sufficient  regulatory  guidance, 
and  that  operators  of  processing 
facilities  necessarily  know  whether  or 
not  they  are  operating  in  connection 
with  a  coal  mine  or  if  they  arc  operating 
a  long-term  industrial  facility  not  in 
connection  with  any  coal  mine.  When  in 
doubt,  they  should  contact  the 
regulatory  authority. 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  rule  applies  through  cross- 
referencing  in  those  States  with  Federal 
programs.  This  includes  California, 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
905,  910,  912,  921,  922,  933,  937,  939,  941. 
942,  and  947  respectively.  The  rule  also 
applies  through  cross-referencing  to 
Indian  lands  under  the  Federal  program 
for  Indian  lands  as  provided  in  30  CFR 
Part  750. 

Effect  on  Stcte  Programs 

OSMRE  will  evaluate  permanent  State 
regulatory  programs  approved  under 
section  503  of  SMCRA  to  determine 
whether  any  changes  in  these  programs 
will  be  necessary.  If  the  Director 
determines  that  certain  State  program 
provisions  should  be  amended  in  order 
to  be  made  no  less  effective  than  the 
revised  Federal  rules,  the  individual 
States  will  be  notified  in  accordance 
with  the  provisions  of  30  CFR  732.17. 

rV.  Procedural  Matters 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291 

The  Department  of  the  Interior  has 
determined,  in  accordance  with  the 
criteria  of  Executive  Order  12291 
(February  17, 1981),  that  this  rule  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis  because  it  will  not 
affect  existing  costs  to  the  coal  industry 


and  coal  consumers,  and  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
or  innovation. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA),  and  has 
made  a  finding  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(C). 
The  EA  is  on  file  in  the  OSMRE 
Administrative  Record  in  Room  5131, 
1100  L  St.,  NW..  Washington,  DC. 

Author 

The  principal  author  of  this  rule  is 
Stephen  M.  Sheffield,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone:  202- 
343-5950  (Commercial  or  FTS). 


List  of  Subjects 

30  CFR  Part  785 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  827 

Coal,  Environmental  protection. 
Surface  mining. 

Accordingly,  30  CFR  Parts  785  and  827 
are  amended  as  set  forth  below 

Date:  October  a  1988. 
|.  Steven  Griles, 

Assistant  Secretary — Land  and  Minerals 
Management. 

PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  MINING 

1.  The  authority  citation  for  Part  785  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  and  Pub. 
L  100-34. 

2.  Section  785.21  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  785.21    Coal  preparation  plants  not 
located  wKtiin  ttM  pennit  araa  of  a  mine. 

(a)  This  section  applies  to  any  person 
who  operates  or  intends  to  operate  a 


coal  preparation  plant  in  connection 
with  a  coal  mine  but  outside  the  permit 
area  for  a  specific  mine.  Any  person 
who  operates  such  a  preparation  plant 
shall  obtain  a  permit  from  the  regulatory 
authority  in  accordance  with  the 
requirements  of  this  section 


PART  827— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS-COAL 
PREPARATION  PLANTS  NOT 
LOCATED  WITHIN  THE  PERMIT  AREA 
OF  A  MINE 

3.  The  authority  citation  for  Part  827  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  and  Pub 
L.  100-34. 

4.  Section  827.1  is  revised  to  read  as 
follows: 

§827.1    Scope. 

This  part  sets  fortlTi'equirements  for 
coal  preparation  plants  operated  in 
connection  with  a  coal  mine  but  outside 
the  permit  area  for  a  specific  mine. 

[FR  Doc.  88-28915  Filed  11-21-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION       SUPPLEMEMTABY  information: 


Federal  Aviation  Administration 

14  CFR  Parts  21  and  36 

(Docket  No.  25034;  AnMndment  Nos.  21-63 
and  36-16] 

Noise  Certification  Standards  for 
Propeller-Driven  Small  Airplanes  and 
Propeller-Ortven  Commuter  Category 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule,  which  is 
based  on  Notice  86-10  (51  FR  25500), 
revises  noise  certification  standards  for 
propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes  by  substituting  the  use  of 
actual  takeoff  tests  for  tJie  level  flyover 
tests  currently  specified.  Subsequent  to 
the  publication  of  Notice  86-10,  Parts  21. 
23.  36.  91.  and  135  of  the  Federal 
Aviation  Regulations  (FAR)  were 
amended  to  adopt  certification 
procedures,  airworthiness  and  noise 
standards,  and  operating  rules  for  an 
additional  categorj-  of  propeller-driven, 
multiengine  airplane,  designated  as  the 
Commuter  Category.  As  a  result  of  these 
amendments,  propeller-driven, 
commuter  category  airplanes  have  been 
included  in  this  final  rule.  This  rule 
revises  noise  certification  test 
procedures  as  of  December  2Z  1988  and 
revises  the  noise  level  limit  numbers  to 
approximate  the  sound  levels  measured 
and  corrected  in  accordance  with 
Appendix  F  of  Part  36.  This  rule  resulted 
from  industry  requests  that  noise 
certification  be  more  directly  based 
upon  typical  in-service  noise 
measurements  and  from  studies 
conducted  over  a  three  year  period 
under  the  auspices  of  the  International 
Civil  Aviation  Organization.  The  rule 
exempts  both  antique  airplanes  and 
airplanes  modified  by  the  addition  of 
floats  or  skis  from  the  acoustical  change 
measurement  and  documentation 
requirements  of  Part  21. 
DATES:  Effective  date  of  this  amendment 
is  December  22, 1988.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Steven  Albersheim,  Noise  Policy 
and  Regulatory  Branch  (AEE-110),  Noise 
Abatement  Division.  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration.  800 
Independence  Ave..  SW.,  Washington. 
DC  20591:  telephone  (202)  267-3560. 


Synopsis  of  the  Final  Rule 

Part  36  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  36)  contains 
noise  standards  for  aircraft  type  and 
airworthiness  certification.  Appendix  F 
of  Part  36  contains  the  provisions 
currently  applicable  to  propeller-driven 
small  airplanes  and  propeller-driven, 
commuter  category  airplanes. 
Compliance  with  Appendix  F  is  now 
determined  by  a  level  flyover  test  for 
which  the  measured  noise  is  subjected 
to  a  calculated  "correction"  to  account 
for  differences  in  aircraft  performance 
between  level  flight  and  takeoff.  This 
rule  amends  Part  36  adding  an  Appendix 
G  to  include  actual  takeoff  noise  tests, 
instead  of  the  present  level  flyover  test, 
eliminating  the  need  for  the  performance 
correction.  The  amendment  provides  the 
test  conditions,  procedures,  and  noise 
levels  necessary  to  demonstrate 
compliance  with  certification 
requirements.  The  new  noise  standard 
affects  the  following  items: 

A.  Certification  Procedure  Provisions 

The  new  rule  amends  FAR  Part  38  by 
adding  an  Appendix  G  which  contains 
the  specifications  for  conducting  takeoff 
noise  certification  tests.  This  appendix 
also  contains  procedures  for  adjusting 
measured  noise  data  for  the  differences 
in  aircraft  performance  and  acoustic 
propagation  between  the  test  day  and 
the  reference  standard  day.  The 
effective  date  for  Appendix  G  is 
December  22, 1968. 

B.  Noise  Level  Standard 

Appendix  G  provides  for  the 
continued  use  of  the  A-weighted  sound 
level  (La)  as  the  noise  measure  the 
propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes. 

The  Appendix  G  noise  level  limit  is 
simply  a  translation  of  the  current 
Appendix  F  noise  limit  which  accounts 
for  the  difference  in  noise  level  resulting 
from  the  change  in  test  airspeed  and 
distance  that  ^e  airplane  is  from  the 
microphone.  Even  though  the  Appendix 
G  noise  level  limit  is  now  5  decibels 
higher  than  the  Appendix  F  limit,  no 
change  in  absolute  noise  level 
requirements  is  expected  to  occur  from 
this  amendment. 

C.  Acoustical  Change 

FAR  Part  21  has  been  amended  to 
remove  the  present  limitations  on 
acoustical  changes.  These  limitations 
were  based  on  the  use  of  the  level 
flyover  test  and  had  no  provision  for 
increased  airplane  weight  or  decreased 
performance.  With  this  revision.  FAR 


Part  21  now  uses  one  acoustical  change 
provision  for  all  airplanes  that  are  noise 
certificated  using  a  takeoff  test. 

The  revision  to  FAR  Part  21  also 
exempts  from  the  acoustical  change 
requirements  antique  airplanes,  i.e., 
those  that  had  flight  time  before  January 
1, 1955.  and  airplanes  modified  by  the 
addition  of  floats  or  skis.  The  owners  of 
antique  aircraft  often  experience 
difficulty  in  finding  airworthy  parts,  e.g., 
engines,  needed  to  keep  aircraft  in  safe 
operable  condition.  They,  therefore, 
often  opt  to  make  changes  based  on 
current  parts  availability  and  safety. 
The  typical  operator  of  an  antique 
aircraft  owns  only  one  airplane  and  the 
acoustical  change  situations  arise 
infrequently;  thus,  the  FAA  does  not 
believe  that  adding  noise  requirements 
is  justified  either  economically  or 
environmentally. 

Regulatory  History 

On  December  31, 1974.  the  FAA 
adopted  noise  standards  (40  FR  1029)  for 
propeller-driven  small  airplanes,  which 
prescribed  noise  standards  for  the  issue 
of  normal,  utility,  acrobatic,  transport, 
and  restricted  type  certificates.  The  rule 
also  prescribed  noise  standards  for 
airworthiness  certificates  and  restricted 
category  airworthiness  certificates  for 
newly  produced  propeller-driven  small 
airplanes  of  older  type  designs.  Finally, 
the  rule  prohibited  acoustical  changes  in 
the  type  design  of  those  airplanes  where 
those  changes  increased  noise  levels 
beyond  specified  limits.  Section  611  of 
the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1431),  as  amended  by  the  Noise 
Control  Act  of  1972  (Pub.  L  92-574) 
provided  the  statutory  authority  for  the 
provisions  published  in  Notice  73-26  in 
the  Federal  Register  on  October  10. 1973 
(38  FR  28016).  A  corrective  amendment 
was  published  in  the  Federal  Register  on 
February  11. 1975  (40  FR  6346).  The 
adopted  standards  were  again  amended 
(41  FR  56506:  December  23, 1976)  as  a 
result  of  two  proposals  submitted  to  the 
FAA  by  the  Environmental  Protection 
Agency  (40  FR  820,  January  3, 1975.  and 
40  FR  1061;  January  6, 1975). 

A  further  amendment  (45  FR  67064. 
October  9, 1980)  applied  to  new 
production  of  previously  exempt 
agricultural  and  fire-fighting  airplanes 
(without  flight  time  before  January  1, 
1980),  and  to  acoustically  changed 
airplanes  (without  flight  time  in  the 
changed  configuration  before  January  1. 
1980)  that  had  not  been  shown  to 
comply  with  Part  36  noise  levels. 

In  May  1983,  the  International  Civil 
Aviation  Organization  (ICAO) 
Committee  on  Aircraft  Noise 
recommended  replacing  the  ICAO 


flyover  noise  standard  with  a  takeoff 
noise  standard.  In  July  1986,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
published  in  the  Federal  Register  (Notice 
86-10.  51  FR  25500;  July  14, 1986)  to 
solicit  comments  on  the  proposal  to 
revise  noise  certification  for  propeller- 
driven  small  airplanes  by  substituting 
the  use  of  actual  takeoff  tests  for  the 
level  flyover  tests  specified  in  Appendix 
F  of  Part  36.  This  final  rule  is 
substantially  the  same  as  the  ICAO 
recommendation,  except  for  microphone 
placement  and  associated  noise  limits. 

Need  for  Regulation 

The  noise  certification  method  for 
propeller-driven  small  airplanes 
contained  in  Appendix  F  approximated 
the  takoff  noise  by  requiring  level 
flyovers  and  making  "corrections" 
calculated  from  meaured  or  assumed 
aircraft  performance.  However,  ground 
measurements  recorded  during  actual 
takeoffs  seldom  agreed  with  the 
Appendix  F  certification  levels.  As  a 
result,  the  Cenereal  Aviation 
Manufacturers  Association  suggested 
that  the  noise  certification  rules  should 
be  changed  to  employ  actual  takeoff 
noise  measurements.  Thus,  the  purpose 
of  this  amendment  is  only  to  change  the 
noise  testing  procedure  and  not  to  lower 
the  absolute  noise  limitations. 

Additionally,  under  Section  611  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (the  Act),  the  FAA 
Administrator,  in  prescribing  or 
amending  aircraft  noise  regulations,  is 
required  to  consider,  among  other 
things,  whether  the  action  is  consistent 
with  the  highest  degree  of  safety  in  air 
commerce  and  whether  it  is 
economically  reasonable, 
technologically  practicable,  and 
appropriate  for  the  particular  type  of 
aircraft  to  which  it  would  apply.  The 
FAA  believes  that  this  final  rule  meets 
the  requirements  of  Section  611  of  the 
Act 

Rule  Structure  and  Timing 

As  a  part  of  this  rule,  an  Appendix  G 
has  been  added  to  Part  36.  This 
appendix  is  structured  along  the  general 
lines  of  Appendix  F  which  contains  the 
requirements  for  noise  certification  of 
propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes  using  the  level  flyover  test. 
While  both  procedures  share  some 
common  elements  e.g.,  the  use  of  the  A- 
weighted  decibel  as  the  unit  of  noise 
measure),  their  differences  are  so 
pervasive  that  concern  for  the  clarity  of 
the  resulting  regulation  requires  the  use 
of  a  separate  appendix. 

Similarly,  to  preclude  questions  of  the 
applicability  of  each  procedure,  the  FAA 


will  require  the  use  of  Appendix  G  of  all 
tests  conducted  on  or  after  December  22, 
1988,  regardless  of  the  date  of 
application  for  type  certification.  This 
will  eliminate  the  regulatory  burden  that 
woidd  be  imposed  on  applicants  if 
different  standards  and  tests  were 
required  for  different  airplanes,  or 
models  thereof,  in  same  product  line.  On 
or  after  December  22. 1988,  all  noise 
certification  tests  will  be  conducted 
pursuant  to  Appendix  G. 

Analysis  of  the  Amendments 

The  amendment  to  establish  a  takeoff 
test  procedure  for  the  noise  certification 
of  propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes  revises  existing  Parts  21  and 
36  to  the  Federal  Aviation  Regulations 
(14  CFR  Parts  21  and  36)  as  follows:  1. 
Section  21.93  defines  changes  to  an 
aircraft  type  design  which  require 
recertification  for  noise,  i.e..  acoustical 
changes.  Recertification  for  those 
"acoustical  changes"  for  propeller- 
driven  small  airplanes  and  propeller- 
driven,  commuter  category  airplanes 
was  limited  to  (a)  changes  to  or  removal 
of  mufflers  of  similar  noise-control 
components  or  (b)  increases  in  installed 
power  or  propeller  Up  speed.  This 
amendment  expands  the  definition  of 
acoustic  change.  As  amended.  §  21.93 
states  that  any  voluntary  change  in  the 
type  design  of  an  airplane  which  may 
increase  the  noise  levels  of  that  airplane 
is  an  "acoustical  change".  This  change 
allow  one  "acoustic  change"  definition 
to  be  used  by  all  airplanes. 

Section  21.93  has  also  been  amended 
to  eliminate  recertification  for  acoustic 
change  for  antique  airplanes  and  land- 
based  airplanes  which  only  add  (or 
substitute)  floats  or  skis  to  already 
certificated  wheeled  aircraft. 
Recertification  for  acoustic  change  is 
required  for  acoustic  changes  made  after 
a  wheeled  aircraft  has  been 
reconfigured  with  floats  or  skis.  The 
new  definition  of  "antique"  airplane  is 
limited  to  U.S.  registered  airplanes  with 
flight  time  prior  to  January  1, 1955.  As 
amended  in  this  respect,  §  21.93  is  now 
consistant  with  \  45.22(b)  which  grants 
an  exemption  to  antique  aircraft  from 
nationality  and  registration  marking. 
There  is  no  change  in  airworthiness 
certification  requirements  as  a  result  of 
this  rule. 

2.  Two  additional  technical 
publications  have  been  incorporated  by 
reference  in  S  36.6.  The  publications 
contain  technical  specifications  for 
noise  measurement  and  analysis 
equipment  and  are  available  from  the 
International  Electrotechnical 
Commission.  Section  36.6  provides 
information  concerning  the  purchase  of 


these  additional  publications  and  a 
listing  of  the  U.S.  Government  offices 
where  the  publications  are  available  for 
inspection.  The  listing  of  these  offices 
has  been  updated  to  account  for 
changes  which  occurred  subsequent  to 
publication  of  Notice  86-10.  However, 
this  change  does  not  effect  the  scope  of 
this  final  rule. 

3.  Section  36.9  has  been  amended  to 
require  that  noise  tests  conducted  for 
acoustical  changes  be  performed  in 
accordance  with  §  36.501.  At  present 

S  36.9  requires  compliance  with 
Appendix  F.  However,  S  36.501  directs 
applicants  to  the  appropriate  appendix. 

4.  Section  36.501  has  been  expanded 
to  direct  applicants  for  new,  amended, 
and  supplemental  type  certificates  to  the 
appropriate  noise  hmit  in  Appendix  F 
for  certification  tests  completed  before 
December  22, 1988.  or  Appendix  G  for 
certification  tests  completed  on  or  after 
December  22. 1988. 

5.  Paragraphs  (b)  and  (c)  of  §  36.501 
have  been  amended  to  direct  applicants 
for  new,  amended,  and  supplemental 
type  certificates  to  the  appropriate  noise 
certification  regulation.  The  amendment 
establishes  Decmeber  22. 1988,  as  the 
date  on  or  after  which  all  noise 
certification  tests  for  propeller-driven 
small  airplanes  and  propeller-driven, 
commuter  category  airplanes  will  be 
conducted  using  the  methods  and 
procedures  of  Appendix  G.  All  tests 
completed  before  this  date  will  use 
Appendix  F.  The  noise  levels 
appropriate  to  each  procedure  are 
contained  in  the  applicable  appendix. 

6.  The  tide  of  Appendix  F  has  been 
changed  to  clearly  indicate  that  it  only 
pertains  to  the  flyover  test  requirements 
for  propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes. 

7.  Similarly,  the  description  of  the 
scope  of  Appendix  F,  contained  in 
section  F36.1.  has  been  amended  to 
reflect  its  new  status. 

8.  An  Appendix  G  has  been  added  to 
FAR  Part  36  and  its  contents  are 
summarized  as  follows: 

PART  A— GENERAL 

The  scope  of  Appendix  G  is  specified 
in  section  G36.1.  The  appendix 
prescribes  procedures  and  certification 
noise  levels  applicable  to  tests  of 
propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes  which  are  conducted  on  or 
after  December  22, 1986.  Tests  for 
propeller-driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes  which  are  conducted  prior  to 
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December  22. 1988,  will  be  performed 
under  Appendix  F. 

PART  B— NOISE  MEASUREMENT 

Section  G36.101  specifies  takeoff  test 
conditions  including  both  the  physical 
conditions  for  the  noise  measurement 
site  and  the  meteorological  "test 
window".  The  meteorological  window  in 
which  testing  is  allowable  is  larger  for 
Appendix  G  than  for  Appendix  F. 
Specifically,  temperature  and  relative 
humidity  limits  for  Appendix  G  have 
been  increased  to  match  those  currently 
used  for  testing  of  large  propeller-driven 
and  turbojet  powered  aircraft.  These 
limits  should  decrease  the  need  and 
costs  of  waiting  for  acceptable  weather 
conditions  before  starting  tests.  The 
wind  limits  have  been  changed  to 
include  limits  on  both  total  wind  and 
cross-wind  velocity.  Appendix  F  only 
has  a  total  wind  limit  coupled  with  a 
requirement  to  align  the  airplane  flight 
direction  within  -1-15  degrees  of  the 
wind  under  certain  circumstances. 

Section  G36.103  describes  the 
acoustical  measurement  system.  Since 
the  noise  unit  chosen  for  Appendix  G  is 
the  same  as  that  for  Appendix  F,  no 
changes  in  this  section  have  been  made. 

Section  C36.105  is  similar  to  the 
corresponding  section  of  Appendix  F. 
with  some  additional  technical  guidance 
provided.  Specifically,  two  additional 
documents  from  the  International 
Electrotechnical  Commission 
(Publication  No.  651,  entitled  "Sound 
Level  Meters"  and  No.  561,  entitled 
"Electro-acoustical  Measuring 
Equipment  for  Aircraft  Noise 
Certification")  are  incorporated  by 
reference.  A  reference  to  the  calibration 
procedures  contained  in  Appendix  A  is 
also  added  to  clarify  the  requirements  in 
this  area.  The  section  adds  two  more 
categories  of  acceptable  sound  level 
recording  instrumentation,  graphic  level 
recorders  and  sound  level  meters.  These 
additions  increase  the  flexibility  of  the 
rule  and  lower  the  costs  to  the  applicant. 
Additionally,  use  of  an  inexpensive 
windscreen  is  required  when  the  wind 
speed  exceeds  5  knots.  This  requirement 
will  improve  the  signal-to-noise  ratio  on 
windy  days,  improve  the  data,  and 
increase  the  number  of  test  days 
available  to  applicants. 

Section  G36.107  specifies  the 
requirements  for  noise  measurement 
procedures,  including  the  orientation  of 
the  microphone  during  takeoff.  The 
orientation  of  the  microphone  sensing 
elements  during  the  test  must  be  related 
to  the  direction  from  which  the  sound 
was  coming  during  calibration. 
Similarly,  the  recorder  must  be 
calibrated  within  10  decibels  of  the  full- 


scale  value.  Both  of  these  requirements 
are  intended  to  ensure  that  differences 
between  measurement  systems  will  not 
affect  measured  sound  levels. 

Section  G36.109  provides  guidance  on 
the  types  and  extent  of  data  necessary 
for  noise  certi^cation  including 
information  on  the  equipment  and  its 
response,  and  meteorological  and 
topography  features  that  might  affect 
noise  measurements,  aircraft 
performance,  and  noise  levels.  For 
takeoff  noise  tests,  information  must  be 
gathered  on  aircraft  performance  and 
position  when  the  airplane  is  directly 
over  the  microphone  to  make  the 
corrections  required  in  section  G36.201. 

Section  G36.111  specifies  airplane 
flight  procedures  with  measurement 
distances  taken  from  the  microphone 
location  at  the  noise  measuring  site. 
Specifically,  the  start  of  takeoff  roll  must 
be  8,200  feet  from  the  noise  measuring 
site  and  the  aircraft  must  pass  over  it 
within  ten  degrees  from  the  vertical  and 
within  twenty  percent  of  the  reference 
(standard  day]  altitude.  The  reference 
day  is  a  no-wind,  sea  level  day  of  59  °F 
and  70  percent  relative  humidity.  The  59 
°F  standard  is  that  used  for  calculating 
aircraft  performance  for  airworthiness 
certification  and  by  using  this  value, 
rather  than  the  77  'F  used  in  Appendix 
F,  applicants  need  not  re-compute 
aircraft  performance  solely  for  noise 
certification  purposes.  Such  calculations 
are  not  currently  necessary  under 
Appendix  F  since  aircraft  noise  during 
level  flyover  can  generally  be  assumed 
to  be  independent  of  temperature. 

PART  G— DATA  CORRECTIONS 

Section  G3G.201  contains  the  technical 
specifications  for  the  corrections  to 
measured  data  necessary  under 
Appendix  G.  Corrections  are  required  to 
convert  the  data  to  standard  reference 
conditions  for  (1)  atmospheric 
absorption,  (2)  noise  path  length 
differences  caused  by  conditions  such 
as  changes  in  altitude,  (3)  propeller  tip 
speed,  and  (4)  engine  power.  This 
section  does  not  require  correction  for 
atmospheric  absorption  if  the  test  is 
conducted  within  a  "no-correction" 
window,  shown  in  figxire  Gl.  A  similar 
"no-correction"  window  is  provided  for 
certain  tests  conducted  within  five 
percent  of  the  reference  power. 

Section  G36.203  requires  that  the 
measurement  point  be  overflown  at 
least  six  times  to  get  enough 
measurements  for  a  statistically  valid 
average  sound  level.  Further,  the 
variation  of  these  flights  must  be  such 
that  the  confidence  limit  does  not 
exceed  1.5  dB(A). 


PART  D— NOISE  LIMITS 

The  noise  level  limits  for  the  takeoff 
tests  of  propeller-driven  small  airplanes 
and  propeller-driven,  commuter 
category  airplanes  are  contained  in 
section  G36.301.  The  noise  level  must 
not  exceed  73  dB(A]  up  to  and  including 
aricraft  weights  of  1,320  pounds. 
Between  1,320  pounds  and  3,300  pounds, 
the  noise  limit  increases  linearly  at  a 
rate  of  ldB(A]  for  each  165  pounds  from 
73  dB(A)  to  85  dB(A).  Between  3,300 
pounds  and  19,000  pounds,  noise  cannot 
exceed  85  dB(A).  The  maximum  weight 
of  the  airplane  at  brake-release  must  be 
the  maximum  weight  for  which  noise 
certification  is  requested. 

These  limits  (and  all  of  Appendix  G) 
apply  to  tests  conducted  on  or  after 
December  22, 1988,  for  noise 
certification  for  a  new,  amended,  or 
supplemental  type  certificate.  The 
choice  of  a  single  date  on  which  to  apply 
Appendix  G,  is  intended  to  provide  for 
the  smooth  transition  to  the  new  test 
procedures  and  to  ensure  equitable 
treatment  for  all  applicants. 

Regulatory  Impact  Evaluation 

The  FAA  conducted  a  detailed 
regulatory  evaluation  which  is  included 
in  the  regulatory  docket.  This  evaluation 
reviews  all  changes  to  Parts  21  and  36. 
The  FAA  determined  that  the  final  rule 
is  considered  to  be  significant  as 
defined  in  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979)  and  is  not 
major  as  defined  in  Executive  Order 
12291. 

Little  or  no  increase  in  costs  will 
result  from  the  proposed  changes  in 
certification  procedures.  Such  costs, 
when  they  occur,  would  result  from 
limits  on  future  versions  of  existing 
aircraft  types  where  those  affected 
aircraft  types  demonstrate  poorer-than- 
average  climb  capabilities  during 
takeoff. 

Regulatory  Flexibility  Determination 

As  detailed  in  the  evaluation,  the 
amendments  adopted  to  Part  36  will  not 
impose  any  new  requirements  on  small 
or  large  entities.  In  fact,  several 
amendments  will  reduce  regulatory 
burdens  to  owners  of  certain  airplanes 
(e.g.,  antique  airplanes).  The  majority  of 
changes  to  Part  36  are  either  editorial  or 
clarifying  in  nature.  Stringency  is  neither 
increased  nor  decreased.  Since  no 
substantial  costs  are  incurred  with 
adoption  of  the  new  amendments,  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  final  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

Evironmental  Analysis 

Pursuant  to  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FAA  Order  1050.1D),  the  FAA  has 
determined  that  this  rule  will  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  amendment 
will  have  no  net  effect  on  noise  levels 
around  airports,  including  those  used 
exclusively  for  general  aviation. 
Therefore,  no  environmental  assessment 
or  environmental  impact  statement  is 
necessary. 

Trade  Impact  Analysis 

Little  or  no  impact  on  U.S.  or  foreign 
trade  will  occur  as  a  result  of  this 
amendment.  The  majority  of  changes  to 
Part  36  are  either  editorial  or  clarifying 
in  nature,  and  stringency  is  neither 
increased  nor  decreased.  Absent  the 
rule,  U.S.  propeller-driven  small  aircraft 
and  propeller-driven,  commuter 
category  aircraft  exports  may  be  placed 
at  a  competitive  cost  disadvantage  since 
each  model  would  be  required  to  be 
certificated  to  both  the  current 
Appendix  F  flyover  test  and  the  ICAO 
takeoff  test.  The  cost  of  multiple 
certifications  would  result  in  either 
higher  selling  prices  or  lower  profits  to 
U.S.  manufacturers. 

Federalism  Implications 

The  regulations  adopted  in  this  final 
rule  will  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

Discussion  of  Comments 

Interested  persons  were  afforded  the 
opportunity  to  participate  in 
development  of  this  rulemaking  by 
submitting  written  comments  to  the 
public  regulatory  docket  on  or  before 
October  9. 1986.  All  comments  received 
have  been  reviewed  and  duly 
considered  in  promulgating  this 
amendment. 

Nineteen  public  comments  were 
received  in  response  to  the  notice 
(Docket  No.  25034).  All  of  the  comments 
supported  the  revision  of  noise 
standards  for  propeller-driven  small 
airplanes  by  substituting  the  use  of 
actual  takeoff  tests  for  the  level  flyover 


tests  specified  in  Appendix  F;  however, 
each  commenter  also  had  specific 
suggestions  about  one  or  more  of  the 
FAA's  proposed  amendments. 

The  comments  received  in  public 
Dock  et  No.  25034  were  grouped  by 
broad  categories  of  issues  and  are 
discussed  below. 

1.  Microphone  Placement 

A  number  of  commenters 
recommended  that  a  ground  plane 
microphone  be  used  for  the 
measurement  program  instead  of  a 
microphone  situated  four  feet  above 
ground  level.  The  ground  plane 
microphone  was  recommended  for 
greater  accuracy  of  measurements  and 
for  standardization  with  ICAO 
measurement  procedures.  One 
commenter  suggested  that  some 
recognition,  in  this  rule,  of 
measurements  taken  concurrently  with 
both  the  ground  plane  microphone  and 
the  four  foot  high  microphone  is 
necessary  in  order  to  ensure  that  the 
FAA's  verification  of  ground  plane 
microphone  measurements  will  be 
accepted  by  foreign  certification 
authorities. 

After  consideration  of  the  ground 
plane  microphone,  the  FAA  has  chosen 
to  continue  using  the  four  foot  high 
microphone  location  for  several  reasons. 
First,  the  four  foot  microphone  height 
measures  noise  where  people  receive  it. 
Second,  since  noise  measurements  to 
date  have  been  taken  using  a  four  foot 
microphone  height,  establishing  a  noise 
limit  based  on  ground  plane  microphone 
measurements  would  require  the  FAA  to 
first  obtain  additional  data  using  the 
ground  plane  microphone  in  order  to 
establish  a  reference  database.  Third, 
the  class  of  airplanes  to  which  this  rule 
appUes  often  use  airports  where  jets  and 
other  large  aircraft  also  fly.  The  noise 
from  those  other  aircraft  is  measured  at 
four  feet  above  ground  level.  Thus,  there 
would  be  no  way  to  compare  the 
certified  noise  levels  of  different  aircraft 
using  the  same  airport. 

To  lessen  the  burden  on  U.S. 
manufacturers  which  export  aircraft,  the 
FAA  will  approve,  upon  request, 
supplemental  measurements  obtained 
using  the  ground  plane  microphone. 
Although  approved  by  the  FAA,  this 
supplemental  information  will  not  be 
considered  a  certification  unless  it  is 
approved  by  the  civil  aviation  autliority 
of  the  country  of  import. 

2.  Aircraft  Weight 

Several  commenters  recommended 
that  the  upper  weight  limit  of  aircraft 
tested  under  this  rule  be  increased  to 
comply  with  the  ICAO  standard  and  to 
be  consistent  with  NPRM,  Notice  83-17 


(48  FR  52010:  November  15. 1983)  which 
contained  requirements  for  an 
additional  category  of  propeller-driven, 
multiengine  airplane,  designated  as  the 
Commuter  Category.  The  Commuter 
Category  applies  to  airplanes  with  a 
maximum  seating  capacity,  excluding 
pilto  seats,  of  19  or  less,  and  a  maximum 
certificated  weight  of  19,000  pounds  or 
less.  The  final  rule  for  the  Commuter 
Category  airplane  was  adopted  on 
January  15, 1987  (52  FR  1806).  NPRM. 
Notice  86-10  (51  FR  25500;  July  14,  1986) 
was  published  for  comment  before  the 
Commuter  Category  fmal  rule  was 
adopted  and  only  covered  certification 
of  propeller-driven  small  airplanes  of 
weights  up  to  and  including  12.500 
pounds.  To  include  Commuter  Category 
airplane  noise  certification  in  Appendix 
G  of  Part  36,  the  upper  weight  limit  for 
testing  under  Appendix  G  has  been 
increased  to  19,000  pounds. 

3.  Meteorological  Conditions 

Several  commenters  were  concerned 
with  the  meteorological  conditions  and 
measurement  procedures  necessary  for 
compliance  with  Appendix  G.  One 
commenter  questioned  the  need  to  apply 
a  restriction  on  tests  where  the 
atmospheric  absorption  at  8  KHz  is 
greater  than  12  dB/lOO  meters  since  the 
propeller  blade  passing  or  engine  firing 
frequencies  and  their  harmonics  rarely 
produce  energy  above  1  KHz.  Another 
commenter  recommended  locating  the 
thermometer  to  measure  ambient 
temperature  and  the  hygrometer  to 
measure  relative  humidity  at  4  feet 
above  the  ground  to  avoid  the  need  for 
remote  monitoring.  The  NPRM  proposed 
that  meteorological  measurements  be 
made  between  10  feet  and  33  feet  of  the 
surface.  Several  commenters 
recommended  that  the  no-correction 
window  for  atmospheric  absorption  be 
changed  to  comply  with  the  ICAO 
standard.  The  NPRM  proposed  a 
requirement  for  atmospheric  absorption 
correction  for  noise  data  obtained  when 
the  temperature  is  outside  the  range  of 
50  to  95  degrees  F  (10  to  35  degress  C) 
and/ or  when  the  relative  humidj*y  is 
outside  the  range  of  45  to  95  percent. 
One  commenter  suggested  that  testing 
with  a  temperature  inversion  should  be 
permitted  if  a  layered  atmosphere  with 
appropriate  temperature  and  relative 
humidity  measurements  is  used. 

After  consideration  of  the  technical 
issues  involved,  the  FAA  has 
determined  that  the  rule  should  not 
include  a  restriction  on  test  conditions 
based  on  the  atmospheric  absorption  at 
8  KHz.  By  eliminating  this  restriction, 
the  temperature/relative  humidity 
window  required  for  testing  is  now  the 
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same  as  the  ICAO  window,  i.e.,  the 
ambient  air  temperature  must  be 
between  36  and  95  degrees  F  (2.2  and  35 
degrees  C)  and  relative  humidity  must 
be  between  20  percent  and  95  percent. 

Further,  for  test  simplification,  the  rule 
allows  temperature  and  relative 
himiidity  measurements  to  be  made  with 
the  thermometer  and  hygrometer 
situated  between  4  feet  and  33  feet  of 
the  surface  instead  of  the  NPRM 
measurement  height  of  between  10  feet 
and  33  feet. 

The  no-correction  window  for 
atmospheric  absorption  has  been 
modified  to  comply  with  the  ICAO 
standard.  Figure  Gl  contains  the  no- 
correction  window  for  atmospheric 
absorption. 

The  correction  to  account  for 
differences  between  the  test  and 
reference  height  of  the  airplane  over  the 
noise  measuring  point  has  been  changed 
to  that  used  by  ICAO.  The  NPRM 
specifled  the  correction  Delta  (1]=22  log 
(Ht/Hk),  where  Ht  is  the  height  of  the 
test  aircraft  when  directly  over  the  noise 
measurement  point  and  Hg  is  the 
reference  height.  The  final  rule  requires 
the  correction  Delta  {1)=20  log  [Ht/Hr) 
be  used  when  test  day  conditions  are 
outside  of  those  specified  in  the 
atmospheric  absorption  no  correction 
window  (Figure  Gl).  Delta  (1)  =  22  log 
(Ht/Hr)  will  only  be  used  when  test  day 
conditions  are  within  those  specified  in 
figure  Gl. 

Finally,  it  should  be  noted  that  section 
G36.101  is  not  intended  to  preclude 
using  a  layered  atmosphere  to  correct 
for  a  temperature  inversion,  provided 
the  correction  procedure  is  approved  by 
the  FAA.  The  rule  allows  as  much 
flexibility  as  possible  with  regard  to 
meteorological  conditions.  Thus,  no 
provision  was  made  to  require  that  a 
layered  atmosphere  be  used  when 
testing  with  a  temperature  inversion  if 
the  inversion  would  not  significantly 
alter  the  measured  noise  level  of  the 
airplane. 

4.  Rule  Effective  Date 

Several  comments  were  received 
regarding  the  effective  date  of  the  rule. 
Appendix  G  prescribes  procedures  and 
noise  levels  applicable  to  noise 
certification  of  propeller-driven  small 
airplanes  and  propeller-driven, 
commuter  category  airplanes  conducted 
on  or  after  December  22, 1988.  The 
comments  recommended  that  the  date  of 
applicability  for  the  rule  be  based  upon 
the  date  of  application  for  the  type 
certificate  rather  than  on  when  the 
airplane  is  tested.  In  addition,  two 
comments  recommended  that  a  time 
period  be  established  during  which  a 
manufacturer  who  fails  to  meet  the  new 


standard  may  revert  to  the  existing 
standard  to  protect  his  investment.  One 
comment  stated  that  it  was  possible  for 
an  airplane  to  satisfy  Appendix  F,  the 
existing  noise  certification  standard,  but 
be  rendered  non-compliant  under 
Appendix  G. 

While  recognizing  the  commenters' 
concerns  about  meeting  Appendix  G 
certification  requirements,  the  intent  of 
the  FAA  is  to  standardize  the  takeoff 
noise  tests  for  all  propeller-driven  small 
airplanes  and  propeller-driven, 
commuter  category  airplanes.  The 
criteria  of  Appendix  G  are  designed  so 
that  airplanes  which  meet  Appendix  F 
certification  requirements  should  also 
meet  Appendix  G  requirements.  Thus, 
the  final  rule  requires  certification  to 
Appendix  G  for  airplanes  tested  on  or 
after  December  22. 1988. 

5.  Acoustical  Change 

One  comment  stated  that  the  FAA 
proposal  to  remove  limitations  on  the 
definition  of  acoustical  change  for 
propeller-driven  small  airplanes  and 
align  this  definition  with  that  used  by  all 
other  airplanes  may  impose  an 
unnecessary  burden  on  the 
manufacturers  of  this  class  of  airplane. 
The  comment  went  on  to  say  that  the 
definition  of  acoustical  change  currently 
in  §  21.93  has  considerable  utility 
because  it  effectively  excludes  the  need 
to  retest  airplanes  for  minor 
configuration  changes  that  experience 
has  shown  do  not  increase  (or  decrease) 
the  measured  noise  levels. 

Section  21.93  of  the  FAR  currently 
limits  the  definition  of  acoustical  change 
for  propeller-driven,  commuter  category 
airplanes  and  propeller-driven  small 
airplanes  in  the  normal,  utility, 
acrobatic,  transport,  and  restricted 
categories  to  the  following  type  design 
changes: 

(i)  Any  change  to  or  removal  of  a 
muffler  or  other  component  designed  for 
noise  control. 

(ii)  Any  change  to,  or  installation  of,  a 
powerplant  or  propeller  that  increases 
maximum  continuous  power  or  thrust  at 
sea  level,  or  increases  th'* ;    r  eller  tip 
speed  at  that  power  or  thru^.,  over  that 
previously  approved  for  the  airplane. 

The  new  rule  defines  an  acoustical 
change  as  any  voluntary  change  in  the 
type  design  of  an  airplane  that  may 
increase  the  noise  levels  of  that 
airplane.  The  FAA  agrees  with  the 
intent  of  the  comment  to  avoid  retesting 
for  minor  configuration  changes  which 
are  known  not  to  increase  the  noise 
level  and  believes  that  the  new  wording 
more  clearly  meets  that  intent.  This  rule 
will  not  require  testing  for  changes 
which,  by  past  experience,  have  been 
shown  not  to  increase  noise. 


fl.  Sound  Recording 

Two  comments  were  received 
concerning  the  use  of  a  sound  level 
meter  to  record  test  data.  Section 
C36.105  allows  airplane  noise  to  be 
recorded  using  a  magnetic  tape  recorder, 
graphic  level  recorder,  or  sound  level 
meter  when  approved  by  the  regional 
certification  authority.  One  commenfer 
stated  that  the  requirement  in  section 
G36.105(a)  that  the  test  data  should  be 
recorded  allowing  a  graphic  level 
recorder  or  sound  level  meter  to  be  used 
instead  of  a  magnetic  tape  recorder  is 
inconsistent  with  the  rest  of  the  section. 
Another  comment,  addressing  the  same 
section,  questioned  why  a  sound  level 
meter  is  acceptable  if  the  sound  must  be 
recorded.  The  comment  went  on  to  say 
that  the  reading  of  a  sound  level  meter 
may  be  recorded,  but  this  does  not 
constitute  recording  the  noise. 

Appendix  G  is  written  with  the  intent 
of  allowing  the  greatest  amount  uf 
flexibility  possible  in  order  to  avoid 
imposing  undue  economic  burden  on 
any  applicant.  Allowing  the  option  to 
use  a  graphic  level  recorder  or  sound 
level  meter  is  done  to  permit 
certification  to  be  accomplished  as 
inexpensively  as  possible.  Thus,  when 
approved  by  the  regional  certification 
authority,  a  sound  level  meter,  graphic 
level  recorder,  or  magnetic  tape  recorder 
is  acceptable  for  recording  airplane 
noise. 

A  further  clarification  has  been  added 
to  section  G36.105  concerning  the  type 
of  sound  level  meter  to  be  used.  The 
intent  of  the  rule  is  to  use  Type  1  sound 
level  meters,  as  specified  in  Appendix  F 
(lEC  publication  179).  The  NPRM 
specified  that  sound  level  meters  must 
comply  with  International 
Electrotechnical  Commission  (lEC) 
Publication  No.  651,  entitled  "Sound 
Level  Meters."  Publication  No.  651 
supersedes  Publications  123  (1961),  179 
(1965  and  1973),  and  179A  (1973). 
Although  Publication  651  contains 
standards  for  Type  0,1,2,  and  3  sound 
level  meters,  it  does  not  specify  the  type 
of  sound  level  meter  to  be  used  for  noise 
measurement.  To  correct  this  ambiguity, 
section  G36.105  has  been  revised  to 
specify  the  use  of  Type  1  sound  level 
meters  for  Appendix  G  noise 
certification. 

7.  Limiting  Noise  Value 

One  commenter  recommended  that 
the  FAA  adopt  the  aircraft  noise  limits 
established  by  ICAO  for  noise 
certification  of  propeller  driven  small 
airplanes. 

The  aircraft  noise  limits  specified  in 
the  FAA  rule  are  as  follows.  The  noise 


level  must  not  exceed  73  dB(A)  up  to 
and  including  aircraft  weights  of  1.320 
pounds  (600  kg).  For  weights  greater 
than  1,320  pounds,  the  limit  increases  at 
the  rate  of  1  dB/l65  pounds  (1  dB/75  kg) 
up  to  85  dB(A)  at  3,300  pounds  (1,500  kg), 
after  which  it  remains  at  85  dB(A)  up  to 
and  including  19,000  pounds  (8,640  1^). 

ICAO  specifies  a  76  dB(A)  limit  up  to 
an  airplane  mass  of  600  kg,  then 
increasing  with  the  logarithm  of  airplane 
mass  at  the  rate  of  9.83  dB(A)  per 
doubling  of  mass  tuitil  88  dB(A}  is 
reached,  after  which  the  limit  is 
constant  up  to  9000  kg.  Thus,  the 
difference  in  noise  limits  between  the 
FAA  rule  and  ICAO  rule  is 
approximately  3  dB(A)  throughout  the 
range  of  weight  values  for  which  the 
rule  applies. 

The  higher  ICAO  noise  limits  can  be 
attributed  to  their  use  of  a  ground  plane 
microphone  instead  of  the  four  foot 
height  installation.  Generally,  a  groimd 
plane  microphone  will  provide  a  noise 
level  several  dB(A)  greater  than  a 
microphone  situated  four  feet  above 
ground  level  for  the  same  airplane. 
Thus,  the  difference  in  limiting  noise 
values  between  the  FAA  rule  and  the 
•ICAO  rule  is  due  to  a  difference  in 
measurement  technique  rather  than  a 
difference  in  noise  standards. 

8.  Helical  Tip  Mach  Number  Correction 

One  commenter  recommended  that  in 
section  G36.201(d)(3).  the  phrase  "no 
correction  is  to  be  made  when  Mt  is 
larger  than  M,"  should  be  deleted  since 
it  might  be  interpreted  to  apply  to  all 
cases,  even  those  for  which  a  specific 
value  of  the  constant  "k"  has  been 
determined.  The  constant  "k"  is  equal  to 
the  slope  of  the  line  obtained  for 
measured  values  of  noise  level  in  dB(A) 
versus  helical  tip  Mach  number. 

The  FAA  agrees  that  if  a  specific 
value  of  k  has  been  determined,  a 
correction  should  be  allowed  when  the 
test  helical  tip  Mach  number,  Mt,  is 
larger  than  the  reference  helical  tip 
Mach  number.  M,.  The  NPRM  phrase 
"no  correction  is  to  be  made  when  Mt  is 
lai^er  than  M,"  was  meant  to  apply  only 
to  cases  where  the  nominal  value  of  k  is 
to  be  used  for  the  correction.  To  avoid 
confusion  over  this  point,  section 
G36.201(d)(3)  has  been  revised  as 
follows.  The  phrase  "no  correction  is  to 
be  made  when  Mt  is  larger  than  M,  has 
been  deleted.  The  sentence  "No 
correction  may  be  made  using  the 
nominal  value  of  k  when  Mt  is  larger 
than  Mr"  has  been  added. 

9.  Noise  Level  vs  Airplane  Weight 
Graph 

One  commenter  suggested  including  a 
figure  showing  graphically  the  noise 


level  limits  as  a  function  of  airplane 
weight.  The  FAA  agrees  that  the 
addition  of  a  figure  showing  noise  limits 
as  a  function  of  airplane  weight  would 
simplify  interpretation  of  the  rule.  Thus, 
figure  G2  has  been  added  to  section 
G36.301. 

10.  Microphone  Diameter 

One  commenter  reconunended  that 
since  the  ICAO  test  procedure  specifies 
that  a  one  half  inch  diameter 
microphone  be  used  for  data 
measurement,  a  one  half  inch 
microphone  diameter  should  be 
specified  for  the  FAA  rule  in  order  to 
achieve  better  international  acceptance 
of  data  measured  in  accordance  with  the 
FAA  procedure  (and  of  data  measured 
using  the  ground  plane  microphone).  The 
NPRM  did  not  specify  a  microphone  size 
required  for  data  measurement. 

The  FAA  does  not  find  it  necessary  to 
specify  microphone  diameter  for  noise 
certification  testing  in  accordance  with 
Appendix  G.  Both  ICAO  and  the  FAA 
require  the  same  microphone  frequency 
response  tolerance.  Therefore,  the  data 
should  be  accepted  internationally.  The 
one  half  inch  diameter  microphone  is 
required  for  the  ground  plane 
microphone  installation  and  thus  is  only 
an  issue  when  the  ground  plane 
microphone  is  used. 

11.  Altitude  Tolerance 

One  commenter  recommended  that 
the  FAA  consider  eliminating  the 
requirement  that  the  aircraft  pass  over 
the  measiu^ment  point  within  20  percent 
of  the  reference  altitude.  The  commenter 
stated  that  this  requirement  is 
unnecessary  since  section  G36.201 
requires  a  correction  to  the  noise  level  if 
the  test  altitude  differs  from  the 
reference  altitude. 

After  consideration  of  this  comment, 
the  FAA  chose  to  retain  the  requirement 
that  the  aircraft  pass  over  the 
measurement  point  within  20  percent  of 
the  reference  altitude.  This  requirement 
is  necessary  due  to  the  inaccuracy  of  the 
correction  for  deviations  from  the 
reference  altitude  and  for  consistency 
with  the  ICAO  standard. 

12.  Test  Flight  Tolerances 

In  keeping  with  the  general 
recommendation  of  most  of  the 
commenters  that  the  FAA  maintain 
standardization  with  the  ICAO  noise 
certification  rule  and  to  simplify  the 
certification  test  flight  procedure,  the 
FAA  has  included  a  tolerance  on  the 
flight  test  speed  and  weight.  As  written, 
the  language  in  the  NPRM  would  have 
required  each  test  flight  to  be  conducted 
at  a  single  precise  airspeed  and  weight. 
The  FAA  notes  that  all  other  Part  36 


flight  test  procedures  include  reasonable 
tolerances  for  the  specified  reference 
""  IHBI  conditions.  Further,  the  FAA 
believes  that  such  tolerances  are 
necessary  to  account  for  pilot  and 
meteorological  variability  from  test  to 
test,  and  for  the  weight  of  fuel  burned 
during  testing.  Accordingly,  the  ICAO 
Annex  16  tolerances  have  been  added  to 
section  G36.111(a). 

List  of  Subjects 

14CFRPart21 

Aircraft  Aviation  safety.  Exports. 
Imports,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  36 

Agriculture,  Aircraft.  Noise  control. 

Incorporation  by  Reference. 

Adoption  of  the  Amendments 

Accordingly,  Parts  21  and  36  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  21  and  36]  are  amended  as  follows: 

PART  21— {AMENDED] 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344. 1348(c),  13S2. 
1354(a),  1355, 1421  through  1431. 1502, 
1651(b)(2),  42  U.S.C.  1857F-ia  4321  et  seq.; 
E.0. 11514:  49  U.S.C  106(g]  (Revised  Pub.  L. 
97-449,  January  12  1983). 

2.  Section  21.93(b)(3)  is  revised  to  read 
as  follows: 

S21^    OassificattonofchangMlntype 


(b)*** 

(3)  Propeller  driven  commuter 
category  and  small  airplanes  in  the 
normal,  utility,  acrobatic,  transport  and 
restricted  categories,  except  for 
airplanes  that  are: 

(i)  Designated  for  "agricultural  aircraft 
operations"  (as  defined  in  S  137.3  of  this 
chapter,  effective  January  1, 1966)  to 
which  9  36.1583  of  this  chapter  does  not 
apply,  or 

(ii)  Designated  for  dispensing  fire 
fighting  materials  to  which  §  36.1583  of 
this  chapter  does  not  apply,  or 

(iii)  U.S.  registered,  and  that  had  flight 
time  prior  to  January  1, 1955  or 

(iv)  Land  configured  aircraft 
reconfigured  with  floats  or  skis.  This 
reconfiguration  does  not  permit  further 
exception  from  the  requirements  of  this 
section  upon  any  acoustical  change  not 
enumerated  in  5  21.93(b). 
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PART  36-[AIIIENDEO] 

3.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1348. 13S4(a). 
1355. 1421, 1423. 1424, 1425, 1428, 1429. 1430. 
1431(b),  1651(b)(2).  2121  through  2125;  42 
U.S.C.  4321  et  »eq.;  Sec  124  of  Pub.  L  98-473. 
E.0. 11514,  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983.) 

4.  Section  36.6  is  amended  by  adding 
paragraphs  (c}(l)(iii)  and  (c)(l)(iv)  and 
by  revising  paragraph  (e)(3)  to  read  as 
follows: 

§  36.6    Incorporation  by  reference. 


(c)  *  •  * 

(1)  *  •  • 

(iii)  lEC  Publication  No.  651.  entitled 
"Sound  Level  Meters,"  first  edition, 
dated  1979. 

(iv)  lEC  Publication  No.  561,  entitled 
"Electro-acoustical  Measuring 
Equipment  for  Aircraft  Noise 
Certification."  first  edition,  dated  1976. 

•  •  •  *  • 

(e)  •  •  • 

(3)  The  respective  Region 
Headquarters  of  the  Federal  Aviation 
Administration  as  follows: 

(i)  New  England  Region  Headquarters. 
12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803. 

(ii)  Eastern  Region  Headquarters, 
Federal  Building,  John  F.  Kennedy  (JFK) 
International  Airport  lamaica.  New 
York  11430. 

(iii)  Southern  Region  Headquarters. 
3400  Norman  Berry  Drive.  East  Point, 
Georgia  30344. 

(iv)  Great  Lakes  Region  Headquarters. 
O'Hare  Lake  Office  Center.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

(v)  Central  Region  Headquarters, 
Federal  Building.  601  East  12th  Street 
Kanasa  City  Missouri  64106. 

(vi)  Southwest  Region  Headquarters, 
4400  Blue  Mound  Road.  Fort  Worth, 
Texas  76193-OOOa 

(vii)  Northwest  Mountain  Region 
Headquarters,  17900  Pacific  Highway 
South,  Seattle.  Washington  9816a 

(viii)  Western-Pacific  Region 
Headquarters,  15000  Aviation 
Boulevard,  Hawthorne,  California  92007. 

(ix)  Alaskan  Region  Headquarters.  701 
C  Street  Anchorage,  Alaska  99513. 

(x)  European  Office  Headquarters,  15, 
Rue  de  la  Loi  (3rd  Floor).  B-1040 
Brussels.  Belgium. 
•         «         •         •         • 

5.  Section  36.9  is  revised  to  read  as 
follows: 


§36J    Acoustical dungKPropallw'^ftvan 
•mafl  akplanM  and  propellar-drlven  Miurfl 
category  akpUw. 

F(H'  propeller-driven  small  airplanes  in 
the  normal,  utility,  acrobatic  transport 
and  restricted  categories  and  for 
propeller-driven,  commuter  category 
airplanes  for  which  an  acoustical 
change  approval  is  applied  for  under 
S  21  J3(b)  of  this  chapter  after  January  1. 
1975,  the  following  apply: 

(a)  If  the  airplane  was  type 
certificated  under  this  part  prior  to  a 
change  in  type  design,  it  may  not 
subsequently  exceed  the  noise  limits 
specified  in  S  36.501  of  this  part. 

(b)  If  the  airplane  was  not  type 
certificated  under  this  part  prior  to  a 
change  in  type  design,  it  may  not  exceed 
the  higher  of  the  two  following  values: 

(1)  The  noise  limit  specified  in 
S  36.501  of  this  part,  or 

(2)  The  noise  level  created  prior  to  the 
change  in  type  design,  measured  and 
corrected  as  prescribed  in  §  36.501  of 
this  part. 

S  3&501    lAmendedl 

6.  Section  36.501(aKl)  is  amended  by 
changing  the  wcuda  "type  certificate"  to 
read  "new.  amended,  or  supplemental 
type  certificate";  and  by  inserting  the 
phrase  "and  propeller-driven,  commuter 
category  airplanes  for  which  application 
for  the  issuance  of  a  type  certificate  in 
the  commuter  category  is  made  on  or 
after  ]anoary  15, 1987"  after  the  words 
"October  10. 1973." 

7.  Sections  36.501  (b]  and  (c)  are 
revised  to  read  as  follows: 

§36.501    NoteaUmita. 
•         •         *         •         • 

(b)  For  aircraft  covered  by  this 
subpart  for  which  certification  tests  are 
completed  before  December  22, 1968, 
compliance  must  be  shown  with  noise 
levels  as  measured  and  prescribed  in 
Parts  B  and  C  of  Appendix  F.  or  under 
approved  equivalent  procedures.  It  must 
be  shown  that  the  noise  level  of  the 
airplane  is  no  greater  than  the 
applicable  limit  set  in  Part  D  of 
Appendix  F. 

(c)  For  aircraft  covered  by  this 
subpart  for  which  certification  tests  are 
not  completed  before  December  22. 1988, 
compliance  must  be  shown  with  noise 
levels  as  measured  and  prescribed  in 
Parts  B  and  C  of  Appendix  G.  or  under 
approved  equivalent  procedures.  It  must 
be  shown  that  the  noise  level  oi  the 
airplane  is  no  greater  than  the 
applicable  limits  set  in  Part  D  of 
Appendix  G. 

8.  The  title  of  Appendix  F  of  Part  36  is 
revised  to  read  as  follows: 


Appendix  F— FIjovar  Neise 
Raqokanaols  fas  Propettot  Drivan  Small 
Aiiplana  and  PiepaUat  Driv, 
Caminuler  Calegoty  Afafriane 
Caittficatian  Teste  Prior  to  Decambar  22, 
1988 

9.  Section  F36.1  of  Appendix  F  of  Part 
36  is  revised  to  read  as  follows: 

PART  A— GENERAL 

Section  F36.1  Scope.  This  appendix 
prescribes  noise  level  hjnits  and  procedures 
for  measuring  and  correcting  noise  data  for 
the  propeller  driven  small  airplanes  specified 
inS§36.1and3&501(b). 

10.  A  new  Appendix  G  is  added  to 
Part  36  to  read  as  follows: 

Appendix  G — Takeoff  Noise 
Requirements  for  Propeller-Driven  Small 
Airplane  and  Propeller^Driven, 
Commuter  Category  Airplane 
Certification  Tests  on  or  After  December 
22,1988 

PART  A— GENERAL 

C36.1     Scope. 

PART  B— NOISE  MEASUREMENT 

G36.101    General  Test  Conditions. 
G36.103    Acoustical  measurement  system. 
G36.105    Sensing,  recording,  and 

reproducing  equipment 
G36.107    Noise  measurement  procedures. 
G36.109    Data  recording,  reporting,  and 

approval. 
G36.111    Flight  procedures. 

PART  C— DATA  CORRECTIONS 

036.201     Corrections  to  Test  Results. 
G36.203     Validity  of  results. 

PART  D— NOI%  LIMITS 

C36.301    Aircraft  Noise  Limits. 

PART  A— GENERAL 

Section  G38.1  Scope.  This  appendix 
prescribes  limiting  noise  levels  and 
procedures  for  measuring  noise  and  adjusting 
these  data  to  standard  conditions,  for 
propeller  driven  small  airplanes  and 
propeller-driven,  commuter  category 
airplanes  specified  in  8S  38.1  and  36.501  (n) 

PART  B— NOISE  MEASUREMENT 

Sec.  C38.101  General  Test  Conditions. 

(a)  The  test  area  must  be  relatively  flat 
terrain  having  no  excessive  sound  absorption 
characteristics  such  as  those  caused  by  thick, 
matted,  or  tall  grass,  by  shrubs,  or  by  wooded 
areas.  No  obstructions  which  signifiGantly 
influence  the  sound  Held  from  the  airplane 
may  exist  within  a  conical  space  above  the 
measurement  position,  the  cone  being  defined 
by  an  axis  normal  to  the  ground  and  by  a 
half-angle  75  degrees  from  the  normal  ground 
axis. 

(b)  The  tests  must  be  carried  out  under  the 
following  conditions: 

(1)  No  precipitation; 

(2)  Ambient  air  tenpetature  between  38 
and  95  degrees  F  (2.2  and  35  depces  C); 


(3)  Relative  humidity  between  20  percent 
nnd  95  percent,  inclusively; 

(4)  Wind  speed  may  not  exceed  10  knots 
(19  km/h)  and  cross  wind  may  not  exceed  5 
knots  (9  km/h],  using  a  30-8econd  average; 

(5)  No  temperature  inversion  or  anomalous 
wind  condition  that  would  significantly  alter 
the  noise  level  of  the  airplane  when  the  nose 
is  recorded  at  the  required  measuring  point, 
and 

(6)  The  meteorological  measurements  must 
be  made  between  4  ft.  (1.2  m)  and  33  ft.  (10  m) 
above  ground  level.  If  the  measurement  site  is 
within  1  n.m.  of  an  airport  meteorological 
station,  measurements  from  that  station  may 
be  used. 

(c)  The  flight  test  procedures,  measuring 
equipment,  and  noise  measurement 
procedures  must  be  approved  by  the  FAA. 

(d)  Sound  pressure  level  data  for  noise 
evaluation  purposes  must  be  obtained  with 
acoustical  equipment  that  complies  with 
section  G36.103  of  this  appendix. 

Sec.  G36.103  Acoustical  Measurement 
System. 
The  acoustical  measurement  system  must 
consist  of  approved  equipment  with  the 
following  characteristics:  (a)  A  microphone 
system  with  frequency  response  compatible 
with  measurement  and  analysis  system 
accuracy  as  prescribed  in  section  G36.105  of 
this  appendix. 

(b)  Tripods  or  similar  microphone 
mountings  that  minimize  interference  with 
the  sound  being  measured. 

(c)  Recording  and  reproducing  equipment 
characteristics,  frequency  response,  and 
dynamic  range  compatible  with  the  response 
and  accuracy  requirements  of  section  G36.105 
of  this  appendix. 

(d)  Acoustic  calibrators  using  sine  wave  or 
broadband  noise  of  known  sound  pressure 
level.  If  broadband  noise  is  used,  the  signal 
must  be  described  in  terms  of  its  average  and 
maximum  root-mean-square  (rms)  value  for 
non-overload  signal  level. 

Sec.  G36.105  Sensing,  Recording,  and 
Reproducing  Equipment. 

(a)  The  noise  produced  by  the  airplane 
must  be  recorded.  A  magnetic  tape  recorder, 
graphic  level  recorder,  or  sound  level  meter  is 
acceptable  when  approved  by  the  regional 
certificating  authority. 

(b)  The  characteristics  of  the  complete 
system  must  comply  with  the  requirements  in 
International  Electrotechnical  Commission 
(lEC)  Publications  No.  651,  entitled  "Sound 
Level  Meters"  and  No.  561,  entitled  "Electro- 
acoustical  Measuring  Equipment  for  Aircraft 
Noise  Certification"  as  incorporated  by 
reference  under  S  36.6  of  this  part.  Sound 
level  meters  must  comply  with  requirements 
for  Type  1  sound  level  meters  as  specified  in 
lEC  Publication  No.  651. 

(c)  The  response  of  the  complete  system  to 
a  sensibly  plane  progressive  sinusoidal  wave 
of  constant  amplitude  must  be  within  the 
tolerance  limits  specified  in  lEC  PubHcation 
No.  651.  over  the  frequency  range  45  to  11.200 
Hz. 

(d)  If  equipment  dynamic  range  limitations 
make  it  necessary,  high  frequency  pre- 
emphasis  must  be  added  to  the  recording 
channel  with  the  converse  de-emphasis  on 
playback.  The  pre-emphasis  must  be  applied 


such  that  the  instantaneous  recorded  sound 
pressure  level  of  the  noise  signal  between  800 
and  11,200  Hz  does  not  vary  more  than  20  dB 
between  the  maximum  and  minimum  one- 
third  octave  bands. 

(e)  The  output  noise  signal  must  be  read 
through  an  "A"  filter  with  dynamic 
characteristics  designated  "slow"  as  defined 
in  lEC  Publication  No.  651.  A  graphic  level 
recorder,  sound  level  meter,  or  digital 
equivalent  may  be  used. 

(f)  The  equipment  must  be  acoustically 
calibrated  using  facilities  for  acoustic  free- 
field  calibration  and  if  analysis  of  the  tape 
recording  is  requested  by  the  Administrator, 
the  analysis  equipment  shall  be  electronically 
calibrated  by  a  method  approved  by  the 
FAA.  Calibrations  shall  be  performed,  as 
appropriate,  in  accordance  with  paragraph 
A36.3(e)  of  Appendix  A  of  this  part. 

(g)  A  windscreen  must  be  employed  with 
the  microphone  during  all  measurements  of 
aircraft  noise  when  the  wind  speed  is  in 
excess  of  5  knots  (9  km/hr). 

Sec.  G36.107    Noise  Measurement 
Procedures. 

(a)  The  microphones  must  be  oriented  in  a 
known  direction  so  that  the  maximum  sound 
received  arrives  as  nearly  as  possible  in  the 
direction  for  which  the  microphones  are 
calibrated.  The  microphone  sensing  elements 
must  be  4  ft.  (1.2m)  above  ground  level. 

(b)  Immediately  prior  to  and  after  each  test 
a  recorded  acoustic  calibration  of  the  system 
must  be  made  in  the  field  with  an  acoustic 
calibrator  for  the  purposes  of  checking 
system  sensitivity  and  providing  an  acoustic 
reference  level  for  the  analysis  of  the  sound 
level  data.  If  a  tape  recorder  or  graphic  level 
recorder  is  used,  the  frequency  response  of 
the  electrical  system  must  be  determined  at  a 
level  within  10  dB  of  the  full-scale  reading 
used  during  the  test  utilizing  pink  or 
pseudorandom  noise. 

(c)  The  ambient  noise,  including  both 
acoustic  background  and  electrical  systems 
noise,  must  be  recorded  and  determined  in 
the  test  area  with  the  system  gain  set  at 
levels  which  will  be  used  for  aircraft  noise 
measurements.  If  aircraft  sound  pressure 
levels  do  not  exceed  the  background  sound 
pressure  levels  by  at  least  10  dB(A),  a  takeoff 
measurement  point  nearer  to  the  start  of  the 
takeoff  roll  must  be  used  and  the  results  must 
be  adjusted  to  the  reference  measurement 
point  by  an  approved  method. 

Sec.  G36.109    Data  Recording,  Reporting, 
and  Approval. 

(a)  Data  representing  physical 
measurements  and  adjustments  to  measiu'ed 
data  must  be  recorded  in  permanent  form  and 
appended  to  the  record,  except  that 
corrections  to  measurements  for  normal 
equipment  response  deviations  need  not  be 
reported.  All  other  adjustments  must  be 
approved.  Estimates  must  be  made  of  the 
individual  errors  inherent  in  each  of  the 
operations  employed  in  obtaining  the  final 
data. 

(b)  Measured  and  corrected  sound  pressure 
levels  obtained  with  equipment  conforming  to 
the  specifications  in  section  G36.105  of  this 
appendix  must  be  reported. 

(c)  The  type  of  equipment  used  for 
measurement  and  analysis  of  all  acoustical. 


airplane  performance,  and  meteorological 
data  must  be  reported. 

(d)  The  following  atmospheric  data, 
measured  immediately  before,  after,  or  during 
each  test  at  the  observation  points  prescribed 
in  section  C36.101  of  this  appendix  must  be 
reported: 

(1)  Ambient  temperature  and  relative 
humidity. 

(2)  Maximum  and  average  wind  speeds  and 
directions  for  each  run. 

(e)  Comments  on  local  topography,  grour.d 
cover,  and  events  that  might  interfere  with 
sound  recordings  must  be  reported. 

(f)  The  aircraft  position  relative  to  the 
takeoff  reference  flight  path  must  be 
determined  by  an  approved  method 
independent  of  normal  flight  instnmientation. 
such  as  radar  tracking,  theodolite 
triangulation,  or  photographic  scaling 
techniques. 

(g)  The  following  airplane  information  must 
be  reported: 

(1)  Type,  model,  and  serial  numbers  (if  any) 
of  airplanes,  engines,  and  propellers: 

(2)  Any  modifications  or  nonstandard 
equipment  likely  to  affect  the  noise 
characteristics  of  the  airplane; 

(3)  Maximiun  certificated  takeoff  weight: 

(4)  For  each  test  flight  airspeed  and 
ambient  temperature  at  the  flyover  altitude 
over  the  measuring  site  determined  by 
properly  calibrated  instruments; 

(5)  For  each  test  flight,  engine  performance 
parameters,  such  as  manifold  pressure  or 
power,  propeller  speed  (rpm)  and  other 
relevant  parameters.  Each  parameter  must  be 
determined  by  properly  calibrated 
instruments.  For  instance,  propeller  RPM 
must  be  validated  by  an  independent  device 
accurate  to  within  ±1  percent  when  the 
airplane  is  equipped  with  a  mechanical 
tachometer. 

(6)  Airspeed,  position,  and  performance 
data  necessary  to  make  the  corrections 
required  in  section  G36.201  of  this  appendix 
must  be  recorded  by  an  approved  method 
when  the  airplane  is  directly  over  the 
measuring  site. 

Sec.  G36.111    Flight  Procedures. 

(a)  The  noise  measure Tient  point  is  on  the 
extended  centerline  of  the  nmway  at  a 
distance  of  8200  ft  (2500  m)  from  the  start  of 
takeoff  roll.  The  aircraft  must  pass  over  the 
measurement  point  within  ±10  degrees  from 
the  vertical  and  within  20%  of  the  reference 
altitude.  The  flight  test  program  shall  be 
initiated  at  the  maximum  approved  takeoff 
weight  and  the  weight  shall  be  adjusted  back 
to  this  maximum  weight  after  each  hour  of 
flight  time.  Each  flight  test  must  be  conducted 
at  the  speed  for  the  best  rate  of  climb  (V,)  ±5 
knots  (±9  km/hour)  indicated  airspeed.  A!! 
test,  measurement,  and  data  correction 
procedures  must  be  approved  by  the  FAA. 

(b)  The  takeoff  reference  flight  path  must 
be  calculated  for  the  following  atmospheric 
conditions: 

(1)  Sea  level  atmospheric  pressure  of 
1013.25  mb  (013.25  hPa); 

(2)  Ambient  air  temperature  of  59°F  (15°C); 

(3)  Relative  humidity  of  70  percent;  and 

(4)  Zero  wind. 
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(c)  The  takeoff  reference  flight  path  must 
be  calculated  assuming  the  following  two 
segments: 

(1)  First  segment. 

(i)  Takeoff  power  must  be  used  from  the 
brake  release  point  to  the  point  at  which  the 
height  of  50  ft  (15m)  above  the  runway  is 
reached. 

(ii)  A  constant  takeoff  configuration 
selected  by  the  applicant  must  be  maintained 
through  this  segment. 

(iii)  The  maximum  weight  of  the  airplane  at 
brake-release  must  be  the  maximum  for 
which  noise  certification  is  requested. 

(iv)  The  length  of  this  first  segment  must 
correspond  to  the  airworthiness  approved 
value  for  a  takeoff  on  a  level  paved  runway 
(or  the  corresponding  value  for  seaplanes). 

(2)  Second  segment. 

(i)  The  beginning  of  the  second  segment 
corresponds  to  the  end  of  the  first  segment. 

(ii)  The  airplane  must  be  in  the  chmb 
configuration  with  landing  gear  up,  if 
retractable,  and  flap  setting  corresponding  to 
normal  climb  position  throughout  this  second 
segment. 

(iii)  The  airplane  speed  must  be  the  speed 
for  the  best  rate  of  climb  (Vy). 

(iv)  Maximum  continuous  installed  power 
and  rpm  for  variable  pitch  propeller(s]  shall 
be  used.  For  fixed  pitch  propeller(s),  the 
maximum  power  and  rpm  that  can  be 
delivered  by  the  engine(s)  must  be 
maintained  throughout  the  second  segment. 

PART  C— DATA  CORRECTIONS 

Sec.  G36.201.  Ccrrections  to  Test  Results 


(a)  These  corrections  accoimt  for  the 
effects  of: 

(1)  Differences  in  atmospheric  absorption 
of  sound  between  meteorological  test 
conditions  and  reference  conditions. 

(2)  Differences  in  the  noise  path  length 
between  the  actual  airplane  flight  path  and 
the  reference  flight  path. 

(3)  The  change  in  the  helical  tip  Mach 
number  between  test  and  reference 
conditions. 

(4)  The  change  in  the  engine  power 
between  test  and  reference  conditions. 

(b)  Atmospheric  absorption  correction  is 
required  for  noise  data  obtained  when  the 
test  conditions  are  outside  those  specified  in 
Figure  Gl.  Noise  data  outside  the  applicable 
range  must  be  corrected  to  77  F  and  70 
percent  relative  humidity  by  a  FAA  approved 
method. 

(c)  Helical  tip  Mach  number  and  power 
corrections  must  be  made  if: 

(1)  The  propeller  is  a  variable  pitch  type,  or 

(2)  The  propeller  is  a  fixed  pitch  type  and 
the  test  power  is  not  within  5  percent  of  the 
reference  power. 

(d)  When  the  test  conditions  are  outside 
those  specified,  corrections  must  be  applied 
by  an  approved  procedure  or  by  the  following 
simphfied  procedure: 

(1)  Measured  sound  levels  roust  be 
corrected  from  test  day  meteorological 
conditions  to  reference  conditions  by  adding 
an  increment  equal  to 

Delta  (M)   =   (o-0.7)  Ht/1000 


where  Ht  is  the  height  in  feet  of  the  test 
aircraft  when  directly  over  the  noise 
measurement  point  and  a  is  the  rale  of 
absorption  for  the  test  day  conditions  at  500 
Hz  as  specified  in  SAE  ARP  866A,  entitled 
"Standard  Values  of  Atmospheric  Absorption 
as  a  function  of  Temperature  and  Humidity 
for  use  in  Evaluating  Aircraft  Flyover  Noise" 
as  incorporated  by  reference  under  {  36.6  of 
this  part. 

(2)  Measured  sound  levels  in  decibels  must 
be  corrected  for  height  by  algebraically 
adding  an  increment  equal  to  Delta  (1).  When 
test  day  conditions  are  within  those  specified 
in  figure  Gl: 

Delta  (1)  =  22  log  (Ht/Hr) 

where  Ht  is  the  height  of  the  test  aircraft 
when  directly  over  the  noise  measurement 
point  and  Hk  is  the  reference  height. 

When  test  day  conditions  are  outside  those 
specified  in  figure  Gl: 

Delta  (1)  =  20  log  (Ht/H,) 

(3)  Measured  sound  levels  in  decibels  must 
be  corrected  for  hehcal  tip  Mach  number  by 
algebraically  adding  an  increment  equal  to: 

Delta  (2)  =  k  kjg  (Mr/Mt) 
where  Mr  and  Mi  are  the  test  and  reference 
helical  tip  Mach  numbers,  respectively.  The 
constant  "k"  is  equal  to  the  slope  of  the  line 
obtained  for  measured  values  of  the  sound 
level  in  dB(A)  versus  helical  tip  Mach 
number.  The  value  of  k  may  be  determined 
from  approved  data.  A  nominal  value  of  k  = 
150  nf\ay  be  used  when  Mj  is  smaller  than 
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Mr.  No  correction  may  be  made  using  the 
nominal  value  of  k  when  Mt  is  larger  than 
Mr.  The  reference  helical  tip  Mach  number 
Mr  is  the  Mach  number  corresponding  to  the 
reference  conditions  (RPM,  airspeed, 
temperaturs)  above  the  measurement  point 

(4)  Measured  sound  levels  in  the  decibels 
must  be  corrected  for  engine  power  by 
algebraically  adding  an  increment  equal  to: 

Delta  (3)  =  17  log  (Pr/Pt) 
where  Pt  and  Pr  are  the  test  and  reference 
engine  powers  respectively. 


Sec.  G36.203  Validity  of  Results. 

(a)  The  measuring  point  must  be  overflown 
at  least  six  times.  The  test  results  must 
produce  an  average  noise  level  (LauJ  value 
within  a  90  percent  confidence  limit.  The 
average  noise  level  is  the  arithmetic  average 
of  the  corrected  acoustical  measurements  for 
all  valid  test  runs  over  the  measuring  point. 

(b)  The  samples  must  be  large  enough  to 
establish  statistically  a  90  percent  confidence 
limit  not  exceeding  ±1.5  dB(A).  No  test 
results  may  be  omitted  from  the  averaging 


process  unless  omission  is  approved  bv  the 
FAA. 

PART  D-^^ISE  LIMITS 

Sec.  G36.301  Aircraft  noise  limits. 

(a)  Compliaitce  with  this  section  must  be 
shown  with  noise  data  measured  and 
corrected  as  prescribed  in  Parts  B  and  C  of 
this  appendix. 

(b)  The  noise  level  must  not  exceed  73 
dB(A]  up  to  and  including  aircraft  weights  of 
1,320  pounds  (600  kg).  For  weights  greater 
than  1,320  pounds  the  limit  increases  at  the 
rate  of  1  dB/165 
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pounds  (1  dB/75  kg)  up  to  85  dB(A)  at  3.300 
pounds  (1,500  kg),  after  which  it  is  constant  at 
85  dB(A)  up  to  and  including  19,000  pounds 
(8,640).  Figure  G2  shows  noise  level  limits  vs 
airplane  weight. 

(Sec.  313(a),  603,  and  611(b),  Federal  Aviation 
Act  of  1958  as  amended  (49  U.S.C.  1354(a). 


1423.  and  1431(b));  sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655  (c));  Tide 
I,  National  Environmental  Policy  Act  of  1969 
(42  U.S.C.  4321  et  seq.];  Exceutive  Order 
11514,  March  5, 1970  and  14  CFR  11.45). 


Issued  In  Washington.  DC  on  September 
23,1988. 

T.  Allan  McArtor, 
Administrator. 
FR  Doa  88-26887  Filed  11-21-88;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Retiabifitative  Services 

34  CFR  Part  307 

Services  for  Deaf-Blind  Children  and 
Youth  Program 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Services  for  Deaf-Blind  Children  and 
Youth  program.  These  regulations  are 
needed  to  implement  the  amendments  to 
section  622  of  the  Education  of  the 
Handicapped  Act  (EHA)  included  in  the 
EHA  Amendments  of  1986,  Pub.  L.  99- 
457.  In  addition,  the  amendments  to  the 
regulations  are  needed  to  implement 
progranmiatic  changes,  including  the 
way  the  Secretary  makes  awards  to 
State  and  multi-State  projects 
authorized  by  S  307.11. 
date:  Comments  must  be  received  on  or 
before  December  22, 1986. 
AOORESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  R.  Paul  Thompson, 
Severely  Handicapped  Branch.  Office  of 
Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Swntzer  Building,  Room 
4620).  Washington,  DC  20202-2734. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble; 

FOR  FURTHER  MPORMATION  CONTACT: 

Charles  W.  Freeman.  Telephone:  (202) 
732-1165. 

SUPPLEMENT ARY  INFORMATION:  These 
regulations  are  proposed  to  implement 
section  622  of  Part  C  of  the  EHA,  as 
amended  by  the  EHA  Amendments  of 
1986.  Pub.  L  99-457,  and  to  make 
programmatic  changes  in  the 
regulations.  These  changes  do  not  alter 
principal  objectives  or  activities 
authorized  under  this  authority,  but 
rather  clarify  and  support  the  central 
thrust  of  the  program. 

The  most  significant  changes 
addressed  in  these  proposed  regulations 
are: 

(1)  To  implement  the  EHA 
Amendments  of  1986,  a  new  authorized 
activity  has  been  added  that  permits  th^ 
Secretary  to  make  awards  for  the 
development  and  operation  of  extended 
school  year  demonstration  programs  for 
severely  handicapped  children  and 
youth,  including  deaf^blind  children  and 
youth.  The  regulations  clarify  that,  for 


the  purpose  of  this  program,  extended 
school-year  programs  are  those  that 
provide  services  during  the  interim 
between  two  regular  school  terms, 
where  the  interim  period  is  at  least  four 
weeks  in  length. 

(2)  New,  weighted  criteria  have  been 
developed  for  the  evaluation  of 
applications  submitted  under  the  State 
and  multi-State  priorities  authorized 
under  S  307.11. 

(3)  New  weighted  criteria  are 
provided  for  the  evaluation  of 
applications  addressing  the  technical 
assistance  activities  described  in 

S  §  307.12  and  307.13.  These  new  criteria 
are  designed  to  promote  the 
development  of  improved  applicadons 
that  effectively  address  speciHc 
education  and  related  needs  of  deaf- 
blind  children  and  youth. 

(4)  Technical  assistance  provided 
under  S  307.11  to  entities  funded  to 
conduct  State  and  multi-State  projects, 
in  addition  to  being  made  available  to 
State  educational  agencies,  can  now  be 
provided  to  other  public  and  private 
agencies  and  organizations  providing 
educational  or  related  services  to  deaf- 
blind  children  and  youth  within  the 
State. 

(5)  Sections  307.14  and  307.15,  which 
provided  for  the  support  of  data  analysis 
and  dissemination  activities  through 
grant  awards,  have  been  removed.  If 
necessary,  the  Secretary  will  obtain 
assistance  needed  to  complete  these 
requirements  through  individual 
requests  for  proposals. 

(6)  Criteria  are  established  for 
determining  the  amount  of  awards  for 
State  and  multi-State  projects  under 

S  307.11. 

(7)  The  preparation  of  a  coordinated 
plan  for  each  deaf-blind  child  and  youth 
served  has  been  included  among  the 
services  to  be  made  available  under  a 

§  307.11  grant.  This  will  promote  the 
development  of  effective  educational 
programming  for  each  child  and  youth 
and  avoid  duplication  of  effort  among 
the  various  agencies  serving  this 
population. 

(8)  Applicants  under  both  the  State 
and  multi-State  projects  under  {  307.11 
and  technical  assistance  providers 
under  S  307.12.  are  now  required  to 
coordinate  with  other  relevant  service 
providers  the  provision  of  services  on 
behalf  of  deaf-blind  children  and  youth. 
This  will  result  in  increased  benefits  to 
these  children  and  youth  and  reduce 
duplication  of  services. 

(9)  Section  307.12  grantees  providing 
technical  assistance  to  State  and  multi- 
State  deaf-blind  projects  bmded  under 
S  307.11,  in  addition  to  serving  State 
educational  agencies,  may  now  provide 
technical  assistance  to  other  agencies. 


institutions,  and  organizations  which 
provide  services  to  deaf-blind  children 
and  youth.  This  increases  the 
availability  of  important  technical 
assistance  to  direct  service  providers. 

The  legislative  history  of  this  program 
clarifies  that  Congress  understood  that 
not  all  deaf-blind  children  and  youth  are 
classified  by  the  States  as  deaf-blind. 
Some  of  these  children  and  youth  may 
have  other  handicaps  as  well  and  so  be 
classified  tmder  some  other  category  of 
handicapping  condition.  It  is,  therefore, 
the  intent  of  the  Secretary  that  grantees 
under  this  part  serve  eligible  deaf-blind 
children  and  youth,  including  those  who 
are  counted  under  other  categories  of 
handicapping  conditions,  but  who  meet 
the  eligibility  criteria  under  the 
definition  of  "deaf-blind"  contained  in 
34  CFR  300.5(b)(2).  According  to  this 
definition,  deaf-blind  children  and  youth 
are  those  who  have  concomitant  hearing 
and  visual  impairments,  the 
combination  of  which  causes  such 
severe  communication  and  other 
developmental  and  educational 
problems  that  they  cannot  be 
accommodated  in  special  eduation^ 
programs  solely  for  deaf  or  blind 
chidren. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
application  procedures  and  other 
requirements  in  the  proposed 
regulations  are  minimal  and  will  not 
place  undue  burdens  on  small  entities 
participating  in  this  program  or  have  a 
significant  impact  on  these  entities.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  198Q 

Sections  307.20.  307.33.  307.35.  and 
307.36  contain  information  collection 
requirements.  As  required  by  section 
3504(h)  of  the  Paperworic  Reduction  Act 
of  1980,  the  Department  of  Education 
will  submit  a  copy  of  these  proposed 
regtilations  to  this  Office  of  Management 
and  Budget  (OMB)  for  review. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 


collection  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Afifairs,  OMB.  Room  3002. 
New  Executive  Office  Building. 
Washington,  DC  20503;  Attention:  Jim 
Houser. 

intergovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  invited  to  submit 
conunents  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4620,  Switzer  Building.  330  C  Sbwet, 
SW.,  Washington,  DC  20202-2734, 
between  the  hours  of  8:30  a.m.  and  4KX) 
p.m..  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperworii  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  in  these 
proposed  regulations. 

Assessment  of  Educatiaiial  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  dociunent  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  bom  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  907 

Education,  Education  of  handicapped. 
Education— research.  Grants  program^ 
education.  Reporting  and  recordkeeping 
requirements,  Teachers. 

(Catalog  of  Federal  Domestic  Assistance 
Number  MJ02S,  Services  for  Deaf-Blind 
Children  and  Youth) 


Dated  Octol>er  28. 1968. 
Lauro  F.  Cavazoa. 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
307  of  Tide  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  307— SERVICES  FOR  DEAF- 
BUND  CHILDREN  AND  YOUTH 

1.  The  authority  citation  for  Part  307  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C  1422,  unless  otherwise 
noted. 

2.  In  S  307.4,  paragraph  (b)  is  amended 
by  adding  "Severely  handicapped 
children  and  youth  (8  315.4(d))"  in 
alphabetical  order  to  the  list  of  terms 
defined,  and  by  revising  the  heading  and 
introductory  text  and  the  authority 
citation,  to  read  as  follows: 

9307.4    WlMt  definitions  apply  to  tiie 
Swvtces  for  Deaf-Blind  CtiNdren  and  Youlti 
ProsraniT 

(b)  Definitions  in  34  CFR  Part  300  and 
Part  315.  The  following  terms  used  in 
this  part  are  defined  in  34  CFR  Part  300 
or  Part  315. 


Auttnrity:  20  U.S.C  1401  (1).  (16).  (17).  and 
(16).  and  20  U.S.C  1424)  '^^ 

3.  Section  307.10  is  amended  by 
revising  paragraph  (a),  removing 
paragraphs  (d)  and  (e).  adding  "and"  at 
the  end  of  paragraph  (c\  and  adding  a 
new  paragraph  (d).  to  read  as  follows: 


9307.10    WItatlypesofi 

conaidefed  for  support  under  tills  partf 

(a)  Services  to  deaf-blind  children  and 
youth  and  technical  assistance  to 
agencies,  institutions,  and  organizations, 
as  described  in  |  307.11: 

(d)  Extended  school  year  educational 
or  related  service  demonstration 
projects  for  severely  handicapped 
children  and  youth,  including  children 
and  youth  who  are  deaf-blind,  if  those 
activities  are  provided  during  an  interim 
period  of  at  least  four  weeks  between 
two  regular  school  terms. 
(Authority:  20  U.S.C  1422) 

4.  Section  307.11  is  amended  by 
revising  the  section  heading  and  adding, 
a  new  paragraph  (a)(l)(iv).  revising  the 
introductory  text  of  paragraph  (a)(2), 
removing  "and"  from  the  end  of 
paragraph  (a)(2)(iv].  removing  the  period 
at  the  end  of  paragraph  (a)(2)(v)  and 
adding  in  its  place.  ";  and",  adcUng  a 
new  paragraph  (a)(2)(vi>,  revising 
paragraph  (b)(1),  removing  "and"  from 
the  end  of  paragraph  (c)(1).  revising 
paragraph  (c)(2).  adding  a  new 


paragraph  (c)(3).  revising  paragraph  (d). 
and  removing  paragraph  (e)  to  read  as 
follows: 

9307.11    WItat  types  of  ssrvtces  to  dssf- 
tiNnd  diKdrsn  snd  youth  snd  tsctmical 


(a)  •  •  • 

(1)  *  •  • 

(iv)  Preparation  of  a  coordinated  plan 
for  each  child  and  youth  served, 
describing  all  the  services  provided 
under  paragraph  (a)(1)  (i)  through  (iii)  of 
this  section.  These  services  must  be  in 
accordance  with  other  Federal  and  State 
programs. 

(2)  Technical  assistance  to  public  and 
private  agencies,  institutions,  and 
organizations  providing  educational, 
transitional,  vocational,  early 
identification,  and  related  services  to 
deaf-blind  children  and  youth,  to  assure 
that  they  may  more  effectively — 

*  •       •        *        • 

(vi)  Promote  the  integration  of  deaf- 
blind  children  and  youth  with  other 
handicapped  and  nonhandicapped 
children  and  youth. 

(b)(1)  Each  graiitee  under  this  section 
shall  give  priority  in  the  use  of  project 
funds  to  the  provision  of  services 
described  in  paragraph  (a)(1)  of  this 
section  and  to  the  provision  of  technical 
assistance  as  described  in  paragraph 
(a)(2)  of  this  section. 

•  •        •        •        • 

(2)  Provide  technical  assistance  to  the 
public  and  private  agencies,  institutions, 
and  organizations  served  under 
paragraph  (a)(2)  of  this  section  in  the 
development  and  implementation  of 
procedures  for  evaluating  the 
effectiveness  of  services  they  provide  to 
deaf-blind  children  and  youth;  and 

(3)  Engage  in  on-going  coordination 
with  the  State  educational  agency,  the 
State's  lead  agency  under  Part  H  of  the 
EHA,  and  other  State  agencies 
responsible  for  providiiig  services  to 
deaf-blind  children  and  youth,  in  the 
provision  of  services  under  this  section. 

(d)  For  the  purpose  of  making  awards 
under  |  307.11.  the  Secretary  may  make 
awards  for  single  or  multi-State  projects. 
Each  State  may  be  served  through  only 
one  project. 

(Authority:  20  U.S.C  1422) 

S.  Section  307.12  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 
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§  307.12    What  typM  of  tadintcal 
assistanc*  to  yiw»to—  undar  §307.11  tn 
consktorad  for  support  undor  thto  part? 

(a)  The  Secretary  may  provide 
financial  assistance  under  this  part  for 
projects  that  establish  and  support 
programs  for  the  provision  of  technical 
assistance,  to  grantees  under  S  307.11. 

(b)  Technical  assistance  services 
made  available  under  this  section  must 
be  requested  by  a  grantee  under  S  307.11 
or  a  State  educational  agency,  and  may 
be  extended  to  other  agencies, 
institutions,  and  organizations  providing 
services  to  deaf-blind  children  and 

youth,  to — 

«        •        •        *        • 

(Authority:  20  U.S.C  1422) 

§§  307.14, 307.15  and  307.20    [Rsmovod] 

6.  Sections  307.14.  307.15.  and  307.20 
are  removed. 

7.  Section  307.31  is  revised  to  read  as 
follows: 

§307J1  How  doaa  tha  Sacratary  _^__ 
datarnrtna  ttia  amount  of  an  award  under 
8307.11? 

In  determining  the  funding  level  for 
each  award  under  S  307.11  for  a  single 
or  multi-State  deaf-blind  services 
project,  the  Secretary  considera  the 
following  factors; 

[a)  The  number  of  children  and  youth 
in  the  States  the  applicant  proposes  to 
serve; 

(b)  The  number  of  deaf-bltad  children 
and  youth  in  the  State  benefiting  from 
services  under  S  3Q7.11(a)  (1)  and  (2)  in 
relation  to  the  total  number  of  such 
children  across  all  States; 

[c)  The  relative  cost  of  providing 
services  authorized  under  this  part  to 
deaf-blind  children  and  youdi  in  the 
States  the  applicant  proposes  to  serve: 
and 

(d)  The  quality  of  die  application 
submitted  under  this  part  evaluated  on 
the  basis  of  the  criteria  in  i  307.33. 
(Authority-  20  U.S.C.  1422] 

8.  A  new  i  307.32  it  added  to  read  aa 
followae 

§307.32    HewdoaatheSacrataryavaluata 
an  application? 

la)  The  Secretary  evaluates  an 
appUcation  sulMnitted  under  |  307.11  on 
the  basis  of  the  criteria  in  }  307.33.  If 
more  than  one  eligible  application  is 
received  on  behalf  of  any  State  for  an 
award  under  S  307.11.  the  Secretary  uses 
the  procedures  established  in  i  307.34. 
The  Secretary  uses  the  selection  criteria 
in  S  307.35  or  307.36  to  evaluate 
applications  submitted  for  other  types  of 
activities  authorized  under  this  part 


(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  1422) 

9.  A  new  i  307.33  is  added  to  read  as 
follows: 

§  307.33    Wliat  criteria  does  th«  Secretary 
use  to  avaiuata  an  appttcation? 

The  Secretary  uses  the  following 
criteria  to  evaluate  the  quality  of  an 
application  submitted  under  |  307.11. 
Each  applicant  may  receive  up  to  a  total 
of  100  points.  Each  application  will  be 
evaluated  based  only  on  those  factors  of 
each  criterion  that  relate  to  the  service 
needs  of  the  States  the  applicant 
proposes  to  serve. 

(a)  Justification  for  the  project,  extent 
of  need,  and  expected  impact.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  justification 
for  the  proposed  activities  in  each  State, 
based  on  the  extent  of  State  need  for 
and  expected  impact  from  the  provision 
of  services  and  technical  assistance, 
including  consideration  of — 

(1)  The  age.  number,  and  location  of 
deaf-blind  children  and  youth  in  the 
State  to  whom  the  State  is  not  obligated 
to  provide  a  free  appropriate  public 
education  under  Part  B  of  tlw  EHA.  to 
whom  the  State  is  not  providing  special 
educational  and  related  services  under 
some  other  authority,  and  to  whom  the 
applicant  proposes  to  provide  services; 

(2)  The  specific  actions  needed  for  the 
provision  of  educational  and  related 
services  to  deaf-blind  children  and 
youth  based  on  the  State's  plan  for 
delivery  of  services  io  students  writh 
handicaps  reqtrited  under  Parts  B  and  H; 

(3)  The  specific  actions  needed  for  the 
provision  of  technical  assistance 
addressed  by  the  project  based  on  the 
State's  ptaa  for  pravisiMi  of  technical 
assistance  to  providers  of  services  to 
deaf-blind  children  and  youA: 

(4}  The  expected  benefits  to  be  gained 
by  providing  the  educational  and  related 
servicea  to  deaf-blind  chil<freB  and 
youth  to  be  served  by  the  project,  their 
parents  and  service  providers;  and 

(5)  The  expected  benefits  to  be  gained 
by  meeting  the  technical  assistance 
needs  of  service  provider*  to  be  assisted 
by  the  projecL 

(b)  Quality  of  servicea  and  technical 
assistance.  (40  points)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  the  plan  to  provide 
services  and  technical  assistance  in 
each  State  to  be  served,  including — 

(1)  The  quality  of  the  design  of  the 
project  for  providing  fach  of  the 
educational  and  related  services 


described  under  i  307.11(a)(1),  and  for 
providing  technical  assistance  as 
described  under  I  307.11(a)(2); 

(2)  The  extent  to  which  the  applicant's 
plan  for  providing  services  and  technical 
assistance  implements  current  research 
findings  and  exemplary  practices 
including  arranging  for  services  that  are 
age-appropriate  for  project  participants, 
and  providing  for  the  maximum 
integration  of  deaf-blind  children  and 
youth  in  the  least  restrictive 
environment; 

(3)  How  well  the  objectives  of  the 
project  respond  to  the  needs  of  deaf- 
blind  children  and  youth  in  the  State, 
their  parents,  aiui  service  providers; 

(4)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  provision  of 
educational  and  related  services  and 
technical  assistance,  and  reflects  an 
analysis  of  the  service  needs  of  deaf- 
blind  children  and  youth  in  the  State; 

(5)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(6)  How  the  project  will  assist  the 
State  in  developing  and  implementing 
the  State's  Comprehensive  Systems  of 
Personnel  Development  required  under 
Parts  B  and  H  of  EHA: 

(7)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition; 

(8)  The  quality  of  the  applicant's  plan 
for  (KOviding  consultative  and  training 
services  for  families  of  deaf-blind 
children  and  youth  aa  described  in 

9  307.11(aKlK»ii); 

(9)  The  quality  of  the  applicant's  plan 
to  involve  parents  in  the  development 
and  delivery  of  appropriate  services  to 
their  deaf-blind  children  and  youth;  and 

(10)  The  extent  to  which  services 
provided  for  children  birtii  tiirough  two 
yecurs  of  age  meet  the  requirements  of 
Part  H  of  the  EHA. 

(c)  QuaJity  of  key  personnel.  (10 
points)  The  Secretary  reviews  eedi 
application  to  determine  the 
qualifications  of  die  key  personnel  the 
applicant  plans  to  use  on  the  project  for 
the  provision  of  services  to  deaf-blind 
children  and  youth  and  technical 
assistance  to  agencies,  including — 

(1)  The  qualifications  of  the  project 
director 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(3)  The  experience  of  each  person 
referred  to  in  paragraphs  (c)  (1)  and  (2) 
of  this  section,  relevant  to  the  provision 
of  quality  educational  services  to  deaf- 


blind  children  and  youth  in  less 
restrictive  environments; 

(4)  The  time  that  each  person  referred 
to  in  paragraphs  (c)  (1)  and  (2)  of  this 
section  will  commit  to  the  project;  and 

(5)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project:  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.690 
Evaluation  by  the  grantee) 

(e)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  for  technical 
assistance,  and  direct  services  where 
appropriate,  in  each  State  to  be  served, 
the  extent  to  which — 

(1)  The  budgets  are  adequate  to 
support  the  activities: 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  Costs  reflect— 

(i)  The  time  anticipated  to  be  spent  by 
each  staff  member  for  the  provision  of 
services  described  under  S  307.11(a)(1) 
and  costs  for  contracted  and 
consultative  services,  travel  costs,  and 
other  direct  costs: 

(ii)  The  time  anticipated  to  be  spent 
by  each  staff  member  for  the  provision 
of  technical  assistance  under 
S  307.11(a)(2),  and  costs  for  contracted 
and  consultative  services,  travel,  and 
other  related  expenditures  for  technical 
assistance  activities;  and 

(iii)  The  time  anticipated  to  be  spent 
for  administrative  services. 

(Authority:  20  U.S.C.  1422) 

(f)  Coordination.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  adequacy  of  the 
applicant's  procediu«s  for  initiating  and 
maintaining  coordination  in  each  State 
to  be  served  with — 

(1)  Related  activities  funded  from 
grants,  contracts,  and  cooperative 
agreements  awarded  imder  Parts  C,  D, 
E,  F,  and  G  of  die  EHA;  and 

(2)  Relevant  agencies,  organizations, 
and  institutions  having  responsibility  to 
deliver  service  to  deaf-blind  children 
and  youth  in  the  State,  including 
services  providers  under  Parts  B  and  H 
of  the  EHA  and  section  1221  et  aeq.  of 
Tide  I  of  the  Hawkins-Stafford 


Elementary  and  Secondary  School 
Improvements  Amendments  of  1988. 

(g)  Dissemination.  (5  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  adequacy  of  the 
applicant's  procedures  for  disseminating 
significant  project  information  within 
the  State(s)  to  providers  of  services  to 
deaf-blind  children  and  youth. 

(Authority:  20  U.S.C.  1422) 

10.  A  new  {  307.34  is  added  to  read  as 
follows: 

S  307.34    What  procedurea  does  the 
Sacratary  uaa  if  wiora  than  ona  application 
for  an  award  undar  8  307.11  propoaaa  to 
aerva  tlie  aame  State? 

If  more  than  one  eligible  application  is 
received  on  behalf  of  any  State  for  an 
award  under  8  307.11,  the  Secretary 
applies  the  selection  criteria  in  8  307.33 
and  selects  the  highest  ranked 
application  for  funding. 

(Authority:  20  U.S.C.  1422) 

11.  A  new  8  307.35  is  added  to  read  as 
follows: 

8307^    What  are  the  aaleetlon  critaria 
uaad  to  evaluate  an  application  undar 

8  307.10(d)? 

The  Secretary  uses  the  selection 
criteria  in  34  CFR  315.33  to  evaluate  an 
application  for  an  extended  school  year 
project— under  8  307.10(d). 

(Authority:  20  U.S.C  1422) 

12.  A  new  9  307.36  is  added  to  read  as 
follows: 

6307.36    What  are  ttic  aetection  crttaria 
uaad  to  avaiuata  an  application  under 

9  307.12  or  9  307.13? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for 
the  provision  of  technical  assistance 
under  9  307.12  or  9  307.13; 

(a)  Extent  of  need  and  expected 
impact  of  the  project  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  will  assist  in  meeting  national 
needs  in  the  provision  of  services  to 
deaf-blind  children  and  youth,  including 
consideration  of — 

(1)  The  extent  and  importance  of  the 
needs  addressed  by  the  project; 

(2)  The  expected  benefits  to  deaf- 
blind  children  and  youth  served  by  the 
project,  their  parents,  and  service 
providers:  and 

(3)  The  national  significance  of  the 
project  in  terms  of  potential  benefits  to 
deaf-blind  children  and  youth  who  are 
not  directly  involved  in  the  project. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 


(1)  The  quality  of  the  design  of  the 
project: 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  llie  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(c)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project. 

(d)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project:  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee) 
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(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  faciUties. 
equipment,  and  supplies. 

(g)  Dissemination  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
dissemination  plan  for  the  project 


including  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
dissemination  of  project  information 
throughout  the  Nation;  and 

(2)  Adequately  includes  the  content, 
intended  audiences,  and  timelines  for 
production  of  all  project  documents  and 
other  producte  that  the  applicant  will 
disseminate. 


(Authority;  20  U.S.C.  1422) 

§  307.40    [Removad] 

13.  Section  307.40  is  removed. 

§307.42    [Removed] 

14.  Section  307.42  is  removed. 

[FR  Doc.  88-27017  Filed  11-21-88;  8;45  am) 
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Proclamation  5911  of  November  19,  1968 

To  Implement  Changes  to  the  Hannonized  Tariff  Schedule  of 
the  United  States 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Section  1204(a)  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  (the 
Act)  (P.L  100-418;  19  UJS.C.  3004(a))  enacts  the  Harmonized  Tariff  Schedule  of 
the  United  States  (the  HTS).  Section  1204(b)  (19  U.S.C.  3004(b))  confers 
authority  upon  the  President  to  proclaim  such  modiHcations  to  the  HTS  as  are 
consistent  with  the  standards  applied  in  converting  the  Tariff  Schedules  of  the 
United  States  (TSUS)  (19  U.S.C.  1202)  into  the  format  of  the  International 
Convention  on  the  Harmonized  Commodity  Description  and  Coding  System 
(Harmonized  System)  and  are  necessary  or  appropriate  to  implement:  (1) 
future  outstanding  staged  rate  reductions;  (2)  the  applicable  provisions  of 
statutes  enacted,  Executive  actions  taken,  and  final  judicial  decisions  ren- 
dered, after  January  1,  1988,  and  before  January  1,  1989;  and  (3)  such  technical 
rectifications  as  the  President  considers  necessary. 

2.  Pursuant  to  the  terms  of  Section  1204(b)(1)  of  the  Act,  I  have  determined 
that  certain  modifications  to  the  HTS  are  necessary  or  appropriate  in  order  to 
implement  the  future  outstanding  staged  rate  reductions  for  products  of 
countries  entitled  to  most-favored-nation  treatment,  as  set  forth  in  Annex  I  to 
this  Proclamation;  the  future  outstanding  staged  rate  reductions  for  products 
of  Israel,  as  set  forth  in  Annex  II  to  this  Proclamation;  and  the  applicable 
provisions  of  statutes  enacted  and  Executive  actions  taken  after  January  1, 
1988,  and  before  January  1,  1989,  along  with  certain  necessary  technical 
rectifications,  all  of  which  are  set  forth  in  Annex  IV  to  this  Proclamation. 

3.  In  Proclamations  5779  of  March  23,  1988  (53  FR  9850),  and  5805  of  April  29, 
1988  (53  FR  15785),  I  terminated  preferential  tariff  treatment  under  the  Gener- 
alized System  of  Preferences  (GSP)  (19  U.S.C.  2461  et  seq.)  for  articles  that  are 
eligible  for  such  treatment  and  that  are  imported  from  Bahrain,  Bermuda. 

.Brunei  Darussalam,  Nauru,  Hong  Kong,  the  Republic  of  Korea,  Panama. 
Singapore,  or  Taiwan,  and  I  modified  the  general  headnotes  and  other  provi- 
sions of  the  TSUS  to  reflect  such  terminations.  In  Proclamation  5787  of  March 
31,  1988  (53  FR  11031),  I  also  modified  the  TSUS  to  reflect  the  decisions  made 
in  the  1987  annual  review  of  the  GSP.  Further,  to  carry  forward  these  decisions 
into  the  nomenclature  of  the  HTS,  pursuant  to  Sections  1204(b)(1)  and  1211(b) 
of  the  Act,  and  consistent  with  the  standards  to  be  applied  in  converting  the 
TSUS  into  the  format  of  the  Harmonized  System,  I  have  determined,  pursuant 
to  Titie  V  of  the  Trade  Act  of  1974  (the  Trade  Act),  as  amended,  that  certain 
countries  should  be  redesignated  as  beneficiary  developing  countries  with 
respect  to  certain  eligible  articles  and  that  certain  beneficiary  developing 
countries  should  no  longer  receive  preferential  tariff  treatment  under  the  GSP 
with  respect  to  certain  eligible  articles.  I  have  determined  that  the  modifica- 
tions for  purposes  of  the  GSP  set  forth  in  Annex  III  are  necessary  or  appropri- 
ate to  implement  in  the  HTS  the  applicable  provisions  of  Proclamations  5779, 
5787,  and  5805,  and  the  additional  actions  associated  with  implementing  these 
decisions  under  the  HTS  nomenclature. 

4.  Section  604  of  the  Trade  Act,  as  amended  by  Section  1214(j)(4)  of  the  Act  (19 
U.S.C.  2483.  as  amended),  confers  authority  upon  the  President  to  embody  in 
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Billing  ccxle  3ig(M>l-M 


the  HTS  the  substance  of  the  relevant  provisions  of  that  Act,  of  other  acts 
affecting  import  treatment,  and  of  actions  taken  thereunder. 

NOW,  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  acting  imder  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  Sections  1204.  1211. 
and  1214  of  the  Act  and  Title  V  and  Section  604  of  the  Trade  Act.  do  proclaim 
that: 

(1)  For  each  of  the  HTS  subheadings  enimierated  in  Annex  I.  the  "General" 
subcolumn  of  rate  of  duty  column  1  shall  be  modified  as  provided  in  such 
Annex  on  the  dates  specified  therein. 

(2)  For  each  of  the  HTS  headings/subheadings  enimierated  in  Annex  II.  the 
"Special"  subcolumn  of  rate  of  duty  column  1  shall  be  modified  as  provided  in 
such  Annex  on  the  dates  specified  therein. 

(3)  Each  occurrence  of  the  symbol  corresponding  to  the  United  States-Israel 
Free  Trade  Area  program  in  the  HTS  is  modified  by  striking  out  "I"  and 
inserting  "IL"  in  lieu  thereof. 

(4)  The  HTS  is  further  modified  as  set  forth  in  Annexes  III  and  IV  to  this 
Proclamation. 

(5)  Any  provisions  of  previous  proclamations  and  Executive  orders  inconsist- 
ent with  the  provisions  of  this  Proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(6)  The  provisions  of  this  Proclamation  shall  be  effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  and  after  January 
1. 1989. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  19th  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


a 


crvAJiAi^ 
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AHNEX  Z 


MODiriCATZONS  TO  ZMPUEMENT  STAGED  RATE  REOOCTIONS  FOR 
PRODT'CTS  or  COUNTRIES  EMTITLED  TO  HOST^FAVORED-NATION  TREATMENT 


|>ot««; 

1.  Each  rat*  of  duty  In  th«  coluan  headed  "January  1,  1989" 
in  tb«  following  tabic,  sat  forth  opposlt*  th«  nuabar  of  a 
•ubhaadlng  in  tha  Haraonixad  Tariff  Schadula  of  tha  Onitad  Stataa 
idantifiad  tharain,  shall  raplaca  tha  axlsting  rata  in  tha 
"Ganaral"  subcoluan  of  rata  of  duty  coluan  1  for  auch  subhaading, 
•f factiva  with  raspact  to  goods  providad  for  tharain  which  ara 
antarad,  or  withdrawn  from  warahouaa  for  consuaption,  on  and 
aftar  January  1,  1989. 

2.  Each  such  rata  of  duty  ahall  ba  auparsadad  by  tha  rata 
for  tha  applicable  aubhaading  aat  forth  in  tha  coluans  haadad 
"April  1,  1989"  and  "January  1,  1990",  af factiva  with  raspact  to 
goods  providad  for  tharain  which  ara  antarad,  or  withdrawn  froa 
warahouaa  for  conauiq;>tion,  on  and  aftar  tha  data  at  tha  haad  of 
tha  applicable  coluan.  i 


1989 

AaxiLX 

20% 

1989 

January  1.  1990 

2903.11.00 

20« 

20% 

2915.39.10 

20% 

20% 

20% 

4203.29.20 

14* 

14% 

14% 

4203.29.30 

14% 

14% 

14% 

4203.29.40 

14% 

14% 

14% 

4203.29.30 

14% 

14% 

14% 

5309.21.20 

6.6«A«  ♦ 

27.2% 

6.6CA« 

♦  27.2% 

25% 

. 

5309.29.20 

•  .6CA«  ♦ 

27.2% 

•  .«A« 

♦  27.2% 

25% 

5311.00.20 

•.6C/kt  ♦ 

27.2% 

6.6<A« 

♦  27.2% 

25% 

560«.11.00 

17% 

17% 

17% 

S60a.19.10 

17% 

17% 

17% 

6002.20.10 

16% 

16% 

IM 

6302.22.10 

19.8% 

19.8% 

17% 

6302.32.10 

19.8% 

19.8% 

17% 

6304.19.15 

19.8% 

19.8% 

17% 

6406.10.60 

5.3% 

S.3% 

5.3% 

6406.20.00 

5.3% 

9.S« 

5.3% 

6406.99.30 

5.3% 

9.3% 

5.3% 

8529.90.20 

3.7% 

i.n 

3.7% 

•540.91.20 

3.7% 

i.7% 

3.7% 

9401.50.00 

8.6% 

/ 

7.S% 

7.5% 

9401.90.25 

8.6% 

7.M 

7.5% 

9403.80.30 

8.6% 

7.5% 

7.5% 

9403.90.25 

8.6% 

7.5% 

7.5% 

9608.99.30 

40C/thouaand  ♦  7%  40C/thoua«nd  ♦  7%  40C/thoua«n<l  ♦ 

7% 

UMI 


iis^ie 


I 
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ANNEX  II 


MODIFICATIONS  TO  IMPLEMENT  STAGED  RATE 
REDUCTIONS  FOR  PRODUCTS  OF  ISRAEL 


Notes; 

1.  Each  heading/ siibheadin?  in  the  Haraonized  Tariff 
Schedule  of  the  United  States  (HTS)  enuaerated  in  Table  1  is 
■odified  by  inserting  a  rate  of  duty  of  "Free"  followed  by  the 
syabol  "IL"  in  parentheses  in  the  "Special"  subcolnan  of  rate  of 
duty  coluBn  1,  in  lieu  of  the  existing  rate  and  syabol  for 
products  of  Israel,  effective  with  respect  to  such  goods  which 
are  entered,  or  withdratm  from  warehouse  for  consumption,  on  and 
after  January  1,  1989. 

2.  Each  rate  of  duty  eniuierated  in  Table  2  opposite  a 
heading/subheading  in  the  HTS  is  inserted  (together  with  the 
sysbol  "IL"  in  parentheses)  in  the  "Special"  subcolunn  of  rate  of 
duty  column  1  for  such  heading/subheading  in  lieu  of  the  existing 
rate  and  symbol  for  products  of  Israel,  effective  with  respect  to 
such  goods  which  are  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  and  after  the  date  at  the  head  of  the  applicable 
column . 


1988 


II-2 


Tabla  1. --Products  of  Israel  Ellblble  for  Duty  Free  Treatment 
Effective  January  1.  1989 


Heading/subheading 

In  HTS  as  Bodlflad 

by  Annax  III 

and  Annex  IV 


Headlng/subhaadlng 

In  HTS  aa  Modified 

by  Annax  III 

and  Annex  IV 


Headlng/aubhaadlng 

In  HTS  aa  Modified 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

In  HTS  aa  eodlfled 

by  Annex  III 

and  Annex  IV 


0101.20.20 

0709.90.05 

1605.10.20 

2101.10.40 

0201.20.40 

0709.90.10 

1605.20.05 

2101.20.40 

0201.30.40 

0709.90.13 

1605.30.05 

2102.10.00 

0202.20.40 

0709.90.16 

1605.40.05 

2102.20.20 

0207.22.20 

0709.90.30 

1605.90.05 

2104.20.00 

0207.22.40 

0710.10.00 

1605.90.10 

2105.00.00 

0302.70.20 

0710.22.30 

1702.10.00 

2106.10.00 

0303.60.20 

0710.30.00 

1702.30.40 

2106.90.15 

0305.20.20 

0710.80.20 

1702.50.00 

2106.90.40 

0402.29.00 

0710.80.60 

1704.90.40 

2106.90.50 

0402.99.60 

0710.90.10 

1806.10.30 

2106.90.60 

0403.10.00 

0710.90.90 

1806.20.70 

2202.90.10 

0403.90.80 

0711.30.00 

1901.10.00 

2202.90.20 

0404.10.40 

0711.90.40 

1901.20.00 

2204.10.00 

0404.90.05 

0714.90.20 

1901.90.20 

2204.21.20 

0404.90.20 

0802.21.00 

1901.90.30 

2204.21.40 

0404.90.40 

0802.32.00 

1901.90.40 

2204.29.20 

0404.90.60 

0804.20.80 

1901.90.80 

2204.29.60 

0405.00.80 

0804.50.60 

1901.90.90 

2206.00.30 

0406.10.00 

0805.10.00 

1902.11.40 

2206.00.60 

0406.20.10 

0805.20.00 

1902.19.40 

2208.20.20 

0406.20.20 

0805.30.20 

1902.20.00 

2208.20.30 

0406.20.30 

0805.30.40 

1902.30.00 

2208.20.50 

0406.20.35 

0807.10.30 

1902.40.00 

2208.40.00 

0406.20.40 

0807.10.40 

W05.90.90 

2208.90.20 

0406.20.50 

0811.20.40 

2001.90.10 

2208.90.25 

0406.20.55 

0811.90.22 

2001.90.20 

2208.90.35 

0406.20.60 

0811.90.40 

2001.90.35 

2208.90.60 

0406.30.10 

0811.90.55 

2001.90.60 

2401.10.60 

0406.30.20 

0811.90.60 

2003.10.00 

2401.10.80 

0406.30.30 

0812.90.10 

2004.10.00 

2401.20.60 

0406.30.40 

0812.90.20 

2005.20.00 

2401.20.80 

0406 .  30 .  50 

0813.40.30 

2005.60.00 

2401.30.60 

0406 . 30 . 55 

0813.40.80 

2005.90.10 

2401.30.90 

0406.30.60 

1005.90.40 

2005.90.50 

2402.10.30 

0406.40.40 

1102.90.40 

2006.00.20 

2529.21.00 

0406.40.60 

1104.30.00 

2006.00.90 

2707.60.00 

0406.40.80   ' 

1106.10.00 

2007.99.20 

2806.20.00 

0406.90.10 

1106.30.40 

2007.99.25 

2811.19.50 

0406.90.15 

1302.13.00 

2007.99.35 

2824.90.10 

0406.90.25 

1503.00.00 

2007.99.55 

2825.30.00 

0406.90.30 

1507.10.00 

2007.99.65 

2825.90.30 

0406.90.35 

1507.90.40 

2008.19.90 

2827.39.10 

0406.90.40 

1517.10.00 

2008.30.40 

2827.39.40 

0406.90.45 

1517.90.10 

2008.30.55 

2827.49.10 

0406.90.60 

1517.90.20 

2008.30.65 

2831.10.00 

0406.90.65 

1518.00.40 

2008.30.95 

2831.90.00 

0406.90.80 

1602.41.10 

2008.40.00 

2833.29.30 

0407.00.00 

1602.49.90 

2008.50.20 

2834.10.10 

0408.11.00 

1602.50.09 

2008.50.40 

2841.80.00 

0408.19.00 

1602.50.90 

2008.60.00 

-   2841.90.10 

0408.91.00 

1604.11.20 

2008.70.00 

2844.30.10 

0408.99.00 

1604.13.20 

2008.92.10 

2846.10.00 

0604.99.60 

1604.13.30 

2008.92.90 

2849.90.30 

0704.10.40 

1604.14.10 

2008.99.28 

2850.00.10 

0706.10.05 

1604.14.30 

2008.99.29 

2850.00.20 

0706.90.40 

1604.19.40 

2008.99.35 

2902.11.00 

0707.00.20 

1604.19.50 

2008.99.42 

2902.90.50 

0707.00.40 

1604.20.05 

2008.99.45 

2903.11.00 

0707.00.50 

1604.20.40 

2008.99.60 

2903.13.00 

0707.00.60 

1604.20.50 

2008.99.65 

2903.19.50 

0709.40.20 

1604.30.20 

2009.30.20 

2903.21.00 

0709.51.00 

1605.10.05 

2009.40.20 

2903.30.05 

UMI 
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II-4 
Table  1- -Continued 


Heading/subheading 

In  HTS  as  modified 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

in  HTS  as  aodified 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

In  HTS  as  aodified 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

In  HTS  as  aodified 

by  Annex  III 

and  Aiyiex  IV 


Heading/subheading 

in  HTS  as  aodified 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

in  HTS  as  aodified 

by  Annex  III 

and  Annex  IV 


Heading/subhaadlng 

in  HTS  as  aodified 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

in  HTS  as  aodified 

by  Annex  III 

and  Annex   IV 


1988 


2903.30.20 

2921.44.50 

2934.90.18 

3214.90.50 

2903.40.00 

2921.45.50 

2934.90.20 

3402.20.10 

2903.59.30 

2921.49.30 

2934.90.45 

3402.90.30 

2903.59.40 

2921.51.20 

2935.00.15 

3404.20.00 

2903.59.50 

2921.51.50 

2935.00.20 

3502.10.10 

2903.61.20 

2921.59.20 

2935.00.30 

3502.10.50 

2904.10.15 

2921.59.50 

2935.00.31 

3504.00.10 

2904.90.10 

29J2.11.00 

2935.00.33 

3604.90.00 

2904.90.35 

2922.12.00 

2935.00.37 

3707.90.30 

2905.11.20       . 

2922.13.00 

2935.00.50 

3804.00.50 

2905.12.00 

2922.19.40 

293«.23.0O 

3809.92.10 

2905.31.00 

2922.21.50 

2936.26.00 

3809.9^.10 

2905.32.00 

2922.22.10 

2942.00.50 

3810.10.00 

2905.39.10 

2922.22.50 

3003.40.00 

3810.90.10 

2905.39.50 

2922.29.23 

3004.50.10 

3S10.W.50 

2905.49.50 

2922.29.25 

300*. 50. 20 

3811.11.10 

2905.50.50 

2922.29.29 

3202.10.10 

3811.19.00 

2906.29.10 

2922.29.50 

3204.11.10 

3811.21.00 

2907.22.10 

2922.30.30 

3204.11.15 

3811.90.00 

2907.23.00 

2922.42.10 

3204.11.20 

3812.10.10 

2909.19.50 

2922.50.19 

3204.  U.  SO 

3812.30.10 

2909.20.00 

2922.50.40 

3204.12.10 

3814.00.10 

2909.41.00 

2924.29.07 

3204.12.20 

3814.00.20 

2909.42.00 

2924.29.11 

3204.12.30 

3815.90.10 

2909.43.00 

2924.29.13 

3204.12.40 

3817.10.00 

2909.44.00 

2924.29.14 

3204.12.50 

3817.20.00 

2909.49.05 

2924.29.25 

3204.13.10 

3819.00.00 

2909.49.50 

2924.29.35 

3204.13.20 

3820.00.00 

2909.50.20 

2925.19.50 

3204.13.25 

3823.30.00 

2909.60.50 

2926.10.00 

>204.13.30 

3823.40.10 

2910.10.00 

2927.00.20 

3204.13.50 

3823.40.50 

2910.20.00 

2927.00.30 

3204.14.10 

3823.90.19 

2912.13.00 

2927.00.40 

3204.14.20 

3823.90.29 

2912.19.40 

2927.00.50 

3204. 14. 2S 

3823.90.32 

2912.21.00 

2928.00.20 

3204. U. 30 

M23.90.3S 

2912.29.10 

2929.10.10 

3204.14.50 

3823.90.36 

2912.30.10 

2929.10.15 

3204.15.10 

3823.90.46 

2912.42.00 

2929.10.50 

3204.15.20 

3823.90.50 

2914.11.10 

2929.90.20 

3204.15.30 

3901.10.00 

2914.22.10 

2931.00.10 

3204.15.35 

3901.20.00 

2914.69.10 

2931.00.50 

3204.15.40 

3902.10.00 

2915.33.00 

2932.11.00 

3204.15.50 

3903.90.10 

2915.34.00 

2932.19.50 

3204.14.10 

3904.10.00 

2915.35.00 

2932.21.00 

3204.16.20 

3904.21.00 

2915.39.10 

2932.29.20 

3204.16.30 

3904.22.00 

2915.39.40 

2932.29.40 

3204.16.50 

3921.12.15 

2916.31.10 

2932.90.35 

3204.17.10 

3921.13.15 

2917.12.10 

2932.90.37 

3204.17.20 

3921.14.00 

2917.14.10 

2932.90.50 

3204.17.30 

3921.90.15 

2917.19.40 

2933.11.00 

3204.17.50 

3926.90.33 

2917.37.00 

2933.19.30 

3204. 1». 11 

3926.90.85 

2917.39.30 

2933.19.42 

3204.19.15 

4013.20.00 

2918.15.10 

2933.29.40 

3204.19.19 

4202.11.00 

2918.17.10 

2933.39.50 

3204.19.30 

4202.12.40 

2918.21.10 

2933.59.40 

3204.19.40 

4202.12.80 

2918.22.10 

2933.71.00 

3204.19.50 

4202.19.00 

2919.00.30 

2933.90.25 

3204.20.10 

4202.21.60 

2920.90.20 

2933.90.39 

3204.20.50 

4202.22.15 

2921.41.10 

2934.10.20 

3205.00.10 

4202.22.40 

2921.41.20 

2934.20.15 

3205.00.50 

4202.22.45 

2921.42.25 

2934.20.20 

3206.49.20 

4202.22.70 

2921.42.50 

2934.20.50 

3206.50.00 

4202.22.80 

2921.43.15 

2934.30.50 

3207.40.50 

4202.29.00 

2921. 43. '50 

2934.90.06 

3211.00.00 

4202.31.60 

4202.32.20 

6103.19.40 

6113.00.00 

6207.92.40 

4202.32.40 

6103.32.00 

6114.20.00 

6207.99.40 

4202.39.00 

6103.42.10 

6114.30.10 

6208.19.20 

4202.92.15 

6103.42.20 

6114.30.30 

6208.19.40 

4202.92.30 

6103.43.20 

6115.11.00 

6208.21.00 

4202.92.45 

6103.49.20 

6115.12.00 

6208.22.00 

4202.92.60 

6104.12.00 

6115.19.00 

6208.29.00 

4202.92.90 

6104.13.20 

6115.91.00 

6208.91.10 

4202.99.00 

6104.19.15 

6115.92.10 

6208.92.00 

4206.10.90 

6104.33.20 

6117.80.00 

6208.99.60 

4301.60.30 

6104.39.10 

6201.12.20 

6208.99.60 

4302.19.15 

6104.42.00 

6201.92.15 

6209.20.10 

4409.10.65 

6104.43.20 

6201.92.20 

6209.20.30 

4409.20.65 

6104.44.20 

6201.93.20 

6209.20.50 

4411.19.40 

6104.52.00 

6201.93.30 

6209.90.20 

4411.29.90 

6104.53.20 

6202.12.20 

6209.90.40 

4412.11.50 

6104.59.10 

6202.19.00 

6210.20.10 

4412.12.15 

6104.62.10 

6202.91.20 

6210.20.20 

4412.12.50 

6104.62.20 

6202.92.15 

6210.30.10 

4412.19.40 

■      6104.63.10 

6202.92.20 

6210.30.20 

4412.19.50 

6104.63.20 

6202.93.20 

6210.40.10 

4412.29.40 

6104.69.10 

6202.93.45 

6210.40.20 

4412.99.40 

6104.69.20 

6202.99.00 

6210.50.10 

4412.99.50 

6105.20.20 

6203.32.20 

6210.50.20 

4415.10.90 

6106.10.00 

6203.42.20 

6211.11.20 

4415.20.80 

6107.12.00 

6203.43.15 

6211.12.30 

4420.90.40 

6107.19.00 

6203.43.20 

6211.20.40 

4421.90.20 

6107.21.00 

6203.43.35 

6211.20.60 

4421.90.30 

6107.22.00 

6203.49.10 

6211.32.00 

4503.90.60 

6107.29.40 

6204.12.00 

6211.33.00 

4504.10.50 

6107.91.00 

6204.13.20 

6211.42.00 

4504.90.20 

6108.11.00 

6204.19.20 

6211.43.00 

4504.90.40 

6108.22.00 

6204.19.30 

6211.49.00 

4602.10.11 

6108.29.00 

6204.22.10 

6217.10.00 

4602.10.13 

6108.31.00 

6204.31.10 

6302.21.10 

4602.10.21 

6108.32.00 

6204.32.20 

6302.31.10 

4602.10.23 

6108.91.00 

6204.33.10 

6302.60.00 

4602.10.25 

6108.92.00 

6204.39.40 

6302.91.00 

4823.90.50 

6109.10.00 

6204.41.10 

6303.92.00 

5103.30.00 

6109.90.15 

6204.42.20 

6306.11.00 

5402.31.60 

6109.90.20 

6204.42.30 

6306.21.00 

5402.32.60 

6110.20.10 

6204.43.20 

6306.22.90 

5501.10.00 

6110.30.20 

6204.43.40 

6307.10.20 

5509.11.00 

6111.20.10 

6204.44.40 

6307.20.00 

5509.21.00 

6111.20.30 

6204.49.00 

6307.90.70 

5509.31.00 

6111.20.40 

6204.52.20 

6401.10.00 

5509.41.00 

6111.20.50 

6204.53.30 

6401.91.00 

5509.51.30 

6111.20.60 

6204.59.30 

6401.92.30 

5509.69.20 

6111.30.10 

6204.59.40 

6401.92.60 

5510.11.00 

6111.30.20 

6204.62.20 

6401.92.90 

5510.90.20 

6111.30.40 

6204.62.40 

6401.99.30 

5601.10.20 

6111.30.50 

6204.63.30 

6401.99.60 

5601.22.00 

6111.90.10 

6204.63.35 

6401.99.80 

5602.10.90 

6111.90.20 

6204.69.20 

6401 . 99 . 90 

5602.90.60 

6111.90.40 

6204.69.23 

6402.11.00 

5603.00.90 

6111.90.50 

6204.69.30 

6402.19.10 

5609.00.30 

6111.90.60 

6204.69.90 

6402.19.30 

5807.90.20 

6112.11.00 

6205.30.20 

6402.19.50 

5808.90.00 

6112.12.00 

6206.10.00 

6402.19.70 

5911.90.00 

6112.19.10 

6206.20.20 

6402.19.90 

6101.90.00 

6112.20.10 

6206.30.30 

6402.30.30 

6102.20.00 

6112.20.20 

6206.40.20 

6402.30.50 

6102.30.05 

6112.39.00 

6206.90.00 

6402.30.60 

6102.30.20 

6112.49  00 

6207.22.00 

6402.30.70 
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II-5 
Table  l--Contlnu«d 


Heading/ subheading 

In  HTS  aa  aodlfled 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

In  HTS  as  aodlfled 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

In  HTS  aa  aodlfled 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

In  HTS  aa  aodlfled 

by  Annex  III 

and  Annex  IV 


6402.30.80 

6405.20.90 

7108.13.50 

8215.10.00 

6402 . 30 . 90 

6405.90.20 

•7109.00.00 

8215.20.00 

6402.91.40 

6405 . 90 . 90 

7111.00.00 

8215.99.30 

6402.91.50 

6406.10.05 

7114.11.45 

8215.99.40 

6402.91.60 

6406.10.10 

7115.10.00 

8401.20.00 

6402.91.70 

6406.10.20 

7115.90.50 

8421.12.00 

6402.91.80 

6406.10.25 

7116.20.20 

8421.19.00 

6402.91.90 

6406.10.30 

7117.19.10 

8421.91.00 

6402.99.05 

6406.10.35 

7202.50.00 

8442.50.90 

6402.99.10 

6406.10.40 

7219.31.00 

8448.33.00 

6402.99.15 

6406.10.45 

7219.32.00 

8448.51.10 

6402.99.20 

6406.10.50 

7219.33.00 

8448.51.30 

6402.99.30 

6406.99.90 

7219.34.00 

8456.10.10 

6402.99.60 

6603.20.30 

7219.35.00 

8456.20.10 

6402 .99.70 

6603.20.90 

7220.20.60 

8456.30.10 

6402.99.80 

6603.90.00 

7220.20.70 

8456.90.10 

6402.99.90 

6702.10.20 

7222.10.00 

8457.10.00 

6403.11.60 

6810.19.10 

7222.20.00 

8457.20.00 

6403.19.15 

6812.50.10 

7228.50.10 

8457.30.00 

6403.19.45 

6905.10.00 

7228.60.10 

8458.11.00 

6403.19.60 

6907.10.00 

7314.11.20 

8458.19.00 

6403.20.00 

6907.90.00 

7314.11.90 

8458.91.10 

6403.30.00 

6908 . 10 . 20 

7318.11.00 

8458.91.50 

6403.40.30 

6908.10.50 

7318.12.00 

8458.99.10 

6403.40.60 

6908.90.00 

7319.20.00 

8458.99.50 

6403.51.30 

6909.19.50 

7319.30.10 

8459.10.00 

6403.51.60 

6910.10.00 

7323.99.30 

8459.21.00 

6403.51.90 

6910.90.00 

7326.90.30 

8459.29.00 

6403.59.15 

6911.10.20 

7408.22.10 

8459.31.00 

6403.59.30 

6911.90.00 

7408.22.50 

8459.39.00 

6403.59.60 

6913.10.50 

7412.10.00 

8459.40.00 

6403.59.90 

6914.90.00 

7419.99.15 

8459.51.00 

6403.91.30 

7002.20.50 

7419.99.30 

8459.59.00 

6403.91.60 

7002.32.00 

7804.20.00 

8459.61.00 

6403.91.90 

7002.39.00 

7901.12.10 

8459.69.00 

6403.99.20 

7006.00.20 

7901.20.00 

8459.70.00 

6403.99.40 

7009.10.00 

8101.10.00 

8460.11.00 

6403.99.60 

7009.91.10 

8104.11.00 

8460.19.00 

6403.99.75 

7009.91.50 

8108.10.50 

8460.21.00 

6403.99.90 

7009.92.10 

8108.90.60 

8460.29.00 

6404 . 11 . 20 

7009.92.50 

8111.00.45 

8460.31.00 

6404.11.40 

7010.90,30 

8202.40.30 

8460.39.00 

6404.11.50 

7012.00.00 

8203.20.20 

8460.40.00 

6404.11.60 

7013.21.30 

8203.20.40 

8460.90.00 

6404.11.70 

7013.29.05 

8205.90.00 

8461.10.00 

6404.11.80 

7013.31.30 

8206.00.00 

8461.20.00 

6404.11.90 

7013.32.10 

8207.11.00 

8461.30.00 

6404.19.15 

7013.39.10 

8207.12.30 

8461.40.10 

6404.19.20 

7013.91.30 

8207.30.30 

8461.40.50 

6404.19.25 

7013.99,20 

8207.40.30 

8461.50.00 

6404.19.30 

7013.99.30 

8207.50.20 

8461.90.00 

6404.19.35 

7014.00.10 

8207.50.40 

8462.10.00 

6404.19.40 

7014.00.20 

8207.60.00 

8462.21,00 

6404 . 19 . 50 

7015.90.20 

8207.70.30 

8462.29.00 

6404.19.60 

7016.90.10 

8207.80.30 

8462.31.00 

6404.19.70 

7016.90.50 

8207.90.30 

8462.39.00 

6404.19,80 

7017.20.00 

8209.00.00 

8462.41.00 

6404.19.90 

7017.90.00 

8211.10.00 

8462  49.00 

6404.20.20 

7018.10.10 

8211.91.20 

8462.91,00 

6404.20.40 

7018.20.00 

8211.91.30 

8462.99.00 

6404 .20.60 

7018.90  10 

8213.00.60 

8463.10.00 

6405.10.00 

7103.99.50 

8213.00.90 

8463.20.00 

6405.20.30 

7104.90.50 

8214.20.30 

8463.30.00 

6405.20.60 

7108.12.50 

8214.20.90 

8463.90.00 

Heading/subheading 

In  HTS  as  aodlfled 

by  Annex  III 

and  Annex  IV 


8483. 

8501. 

8503. 

8512. 

8512. 

8513. 

8513. 

8516. 

8532. 

8532. 

8532. 

8532. 

8532. 

8532. 

8532. 

8532. 

8539. 

8540. 

8544. 

8605. 

8606. 

8606. 

8606. 

8606. 

8606. 

8606 

8712 

8712 

8712 

8714 

8714 

8714 

8714 

8714 

8714 

8714 

8714 

8714 

9001 

9001 

9001 

9001 

9001 

9002 

9002 

9002 

9002 

9002 

9003 

9003 

9003 

9004 

9004 

9005 

9005 

9006 

9006 

9006 

9007 

9007 

9007 

9008 

9008 

9008 


40.70 
10.20 
00.40 
10.20 
90.40 
10.20 
90.20 
40.40 
10.00 
21.00 
22.00 
23.00 
24.00 
25.00 
29.00 
. 30 . 00 
.29.20 
.11.00 
. 70 . 00 
. 00 . 00 
.10.00 
.20.00 
.30.00 
.91.00 
.92.00 
. 99 . 00 
.00.10 
.00.30 
.00.40 
.91.90 
.92.50 
.93.30 
.93.80 
.94.50 
.95.00 
.96.10 
. 96 . 90 
. 99 . 90 
.10.00 
.20.00 
.90.50 
.90.60 
.90.90 
.11.40 
.20.80 
. 90 . 20 
.90.40 
. 90 . 90 
.11.00 
.19.00 
.90.00 
.10.00 
.90.00 
.80.60 
.  90 . 00 
.40.60 
.52.60 
. 59 . 60 
.21.80 
.29.80 
.92.00 
. 10 . 00 
.20.80 
.30.00 
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Heading/subheading 

In  HTS  as  aodlfled 

by  Annex  III 

and  Annex  IV 


Heading/subheading 

in  HTS  as  aodlfled 

by  Annex  III 

and  Annex  IV 


9008.90.40 

9106.10.00 

9010.20.30 

9106.20.00 

9010.20.40 

9106.90.40 

9010.90.40 

9108.11.40 

9011.10.80 

9108.19.40 

9011.20.80 

9108.19.80 

9011.80.00 

9108.20.80 

9011.90.00 

9108.91.10 

9013.10.10 

9108.91.20 

9013.90.20 

9108.91.30 

9013.90.40 

9108.91.50 

9015.10.80 

9108.99.20 

9018.31.00 

9108.99.40 

9018.32.00 

9108.99.60 

9018.50.00 

9109.11  40 

9018.90.10 

9109. U  60 

9018.90.20 

9109  19  7.0 

9018.90.80 

9109.19.60 

9019.10.60 

9109.90.40 

9021.11.00 

9109.90.60 

9021.19.40 

9110.12.00 

9021.21.80 

9110.19.00 

9021.29.80 

9114.10.40 

9025.11.20 

9114.30.40 

9025.11.40 

9114.40.60 

9025.80.20 

9114.90.40 

9026.10.40 

9114.90.50 

9026.80.40 

9202.90.60 

9026.90.40 

9207.10.00 

9027.10.40 

9207.90.00 

9027.30.80 

9209.92.80 

9027.50.80 

9303.30.40 

9027.90.60 

9303.90.40 

9028.90.00 

9304.00.20 

9029.10.40 

9305.10.20 

9029.20.20 

9305.10.40 

9029.20.60 

9305.90.50 

9029.90.20 

9401 . 50 . 00 

9029.90.40 

9401.90.25 

9031.40.00 

9403.80.30 

9101.11.80 

9403.90.25 

9101.99.20 

9403.90.60 

9101.99.40 

9404.29.10 

9101.99.60 

9404.30.80 

9101.99.80 

9405.10.60 

9102.29.20 

9405.20.60 

9102.29.50 

9405.40.60 

9102.91.40 

9405.50.40 

9102.91.80 

9405.60.40 

9102.99.20 

9405.91.20 

9102.99.40 

9405.91.40 

9102.99.60 

9405.99.40 

9102.99.80 

9501.00.60 

9104.00.10 

9502.99.20 

9104.00.20 

9503.41.20 

9104.00.40 

9503.50.00 

9105.11.80 

9503.90.70 

9105.19.40 

9504.20.20 

9105.19.50 

9505.10.40 

9105.21.80 

9506.69.40 

9105.29.40 

9507.10.00 

9105.29.50 

9507.30.20 

9105.99.50 

9507.90.40 

9105.99.60 

9507.90.70 

Heading/subheading 

In  HTS  as  aodlfled 

by  Annex  III 

and  Annex  IV 


9507. 

9603. 

9603. 

9603. 

9603. 

9603. 

9605. 

9608. 

9608. 

9608. 

9612. 

9613. 

9613. 

9613. 

9613. 

9613. 

9613 

9614 

9615 

9615 

9615 

9615 

9615 

9617 

9617 

9617 

9816 


90.80 
10.20 
10.40 
10.70 
29.40 
40.20 
00.00 
20.00 
40.40 
99.30 
.10.90 
. 10 . 00 
.20.00 
.80.40 
. 80 . 60 
.80.80 
.90.80 
.90.40 
.11.20 
.11.50 
.19.60 
. 90 . 20 
. 90 . 60 
.00.30 
.00.40 
. 00 . 60 
.00.20 
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II-8 
Table  2. --Staged  Reductions  In  Rates  of  Duty  for  Products  of  Israel 
Uhlch  Becone  Free  of  Duty  Effective  January  1,  1995 


Heading/sub- 

Rates  of  duty,    effective  with  respect   to   goods   which  are 

heading   In  HTS 

products  of  Israel  and  entered,    or  withdrawn  fron  warehouse   for 

as  Bodlfled  by 

consunptlon,   on  and  after- - 

Annex   III   and 

January   1 , 

January   1, 

January  1, 

January  1, 

Annex   IV 

1989 

1990 

1992 

1995 

0804.40.00 

5.3CAg 

4CAg 

1.3CAg 

Free 

0805.40.40 

0.9CAg 

0.7CAg 

0 .  2C  Ag 

Free 

0805.40.60 

0 .  7C  Ag 

O.SCAg 

0 .  2CAg 

Free 

0805.40.80 

l.2CAg 

0.9CAg 

0.3CAg 

Free 

2001.90.25 

4.8% 

3.6% 

1.2% 

Free 

2005.90.80 

7% 

5.3% 

1.8% 

Free 

2008.99.10 

5.3CAg 

4CAg 

1.3CAg 

Free 

2827.59.30 

1.5% 

1.1% 

0.4% 

Free 

2830.20.00 

1.1% 

0.8% 

0.3% 

Free 

2903.30.15 

1.2% 

0.9% 

0.3% 

Free 

2903.59.15 

5.4% 

4.1% 

1.4% 

Free 

2903.62.00 

3.7% 

2.8% 

0.9% 

Free 

2903.69.50 

3.7% 

2.8% 

0.9% 

Free 

2908.10.50 

0.7CAg  ♦ 

0.5CAg  ♦ 

0.2CAg  + 

Free 

7.8% 

5.8% 

1.9% 

2908.20.50 

0.7CAg  * 

O.SCAg  + 

0.2CAg  + 

Free 

7.8% 

5.8% 

1.9% 

2908.90.50 

0.6CAg  + 

0.5CAg  + 

0.2CAg  + 

Free 

7.8% 

5.8% 

1.9% 

2909.30.40 

5.4% 

4.1% 

1.4% 

Free 

2909.30.50 

8% 

6% 

2% 

Free 

2909.49.10 

5.4% 

4.1% 

1.4% 

Free 

2909.49.15 

8% 

6% 

2% 

Free 

2909.50.45 

5.4% 

4.1% 

1.4% 

Free 

'       2909.50.50 

8% 

6% 

2% 

Free 

2909.60.10 

5.4% 

4.1% 

1.4% 

Free 

2909.60.20 

8% 

6% 

2% 

Free 

2917.12.50 

5.4% 

4.1% 

1.4% 

Free 

2917.19.20 

5.4% 

4.1% 

1.4% 

Free 

2917.39.50 

8% 

6% 

2% 

Free 

2921.30.10 

5.4% 

4.1% 

1.4% 

Free 

2925.20.30 

6% 

4.5% 

1.5% 

Free 

3916.90.30 

3.1% 

2.3% 

0.8% 

Free 

1 

3918.10.31 

1.7% 

1.3% 

0.4% 

Free 

3918.10.32 

3.4% 

2.6% 

0.9% 

Free 

3918.10.40 

2.2% 

1.6% 

0.5% 

Free 

3918.90.20 

3.4% 

2.6% 

0.9% 

Free 

3918.90.30 

2.2% 

1.6% 

0.5% 

Free 

3921.12.11 

1.7% 

1.3% 

0.4% 

Free 

,       3921.12.19 

2.2% 

1.6% 

0.5% 

Free 

3921.13.11 

1.7% 

1.3% 

0.4% 

Free 

3921.13.19 

2.2% 

1.6% 

0.5% 

Free 

3921.90.11 

1.7% 

1.3% 

0.4% 

Free 

3921.90.19 

2.2% 

1.6% 

0.5% 

Free 

3921.90.21 

2.9% 

2.2% 

0.7% 

Free 

3921.90.25 

6.4% 

4.8% 

1.6% 

Free 

3921.90.29 

1.8% 

1.3% 

0.4% 

Free 

3924.90.10 

1.4% 

1% 

0.3% 

Free 

3925.30.10 

1.4% 

1% 

0.3% 

Free 

3926.20.40 

5.6% 

4.2% 

1.4% 

Free 

3926.20.50 

2% 

1.5% 

0.5% 

Free 

3926.90.56 

2.1% 

1.6% 

0.5% 

Free 

3926.90.57 

3.2% 

2.4% 

0.8% 

Free 

1       3926.90.59 

1% 

0.7% 

0.2% 

Free 

1       4008.21.00 

1.4% 

1% 

0.3% 

Free 

4010.91.11 

2.1% 

1.6% 

0.5% 

Free 

UMI 
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II-9 
Table  2- -Continued 


Heading/sub- 
heading in  HTS 
as  Bodlfled  by 
Annex  III  and 
Annex  IV 


4010.91.15 
4010.91.19 
4010.99.11 
4010.99.15 
4010.99.19 

4015.19.10 
4015.19.50 
4015.90.00 
4202.22.35 
4202.32.80 

4202.32.85 
4202.32.95 
4203.10.20 
4203.29.05 
4203.29.08 

4203.29.15 
4203.29.18 
4203.29.20 
4203.29.30 
4203.29.40 


Rates  of  duty,  effective  with  respect  to  goods  which  ar* 
products  of  Israel  and  entered,  or  withdrawn  froa  warehouse  for 
consumption,  on  and  after--  


January  1, 
1989 


3.2% 

1% 

2.1% 

3.2% 

1% 

1.5% 

5.6% 

2% 

3.4% 

2.6% 

8% 

8% 

1.9% 
5.6% 
5.6% 

5.6% 
5.6% 
5.6% 
5.6% 
5.6% 


4203.29.50 

5.6% 

4203.40.30 

2.2% 

4205.00.60 

2.2% 

4601.99.00 

1.4% 

5007.90.30 

2% 

5007.90.60 

2% 

5101,21.60 

3.1CAg 
2.5% 

♦ 

5101.29.60 

3.KAg 
2.5% 

+ 

5101.30.60 

3.1CAg 
2.5% 

+ 

5102.10.90 

3 .  IC  Ag 
2.5% 

4- 

5105.10.00 

3.1CAg 
2.5% 

♦ 

5105.21.00 

3.1CAg 
2.5% 

+ 

5105.29.00 

3.ieAg 
2.5% 

♦ 

5105.30.00 

3.1CAg 
2.5% 

+ 

5106.10.00 

3% 

5107.10.00 

3% 

5107.20.00 

3% 

5108.10.30 

2% 

5108.10.60 

3% 

5108.20.30 

2% 

5108.20.60 

3% 

5109.10.40 

2% 

5109.10.60 

3% 

5109.90.40 

2% 

5111.11.10 

7CAg  ♦ 
5% 

5111.11.60 

13.2% 

5111.19.10 

2.8% 

5111.19.20 

7CAg  ♦ 
5% 

January   1, 
1990 


2.4% 
0.7% 
1.6% 
2.4% 
0.7% 

1.1% 
4.2% 
1.5% 
2.5% 

2% 

6% 
6% 

1.4% 
4.2% 
4.2% 

4.2% 
4.2% 
4.2% 
4.2% 
4.2% 

4.2% 

1.7% 

1.7% 

1% 

1.5% 

1.5% 
2 .  3CAg 

1.9% 
2.3CAg 

1.9% 
2.3cAg 

1.9% 

2.3CAg 
1.9% 

2 .  3C  Ag 
1.9% 

2.3CAg 

1.9% 
2.3CAg 

1.9% 
2  .  3C  Ag 

1.9% 
2.3% 


3% 
3% 
5% 

3% 
5% 


2.3% 
1.5% 
2.3% 

1.5% 

5.3eAg  ♦ 
3.8% 

9.9% 
2.1% 

5.3CAg  ♦ 
3.8% 


January 
1992 


0.8% 
0.2% 
0.5% 
0.8% 
0.2% 

0.4% 
1.4% 
0.5% 
0.8% 
0.7% 

2% 

2% 

0.5% 

1.4% 

1.4% 

1.4% 
1.4% 
1.4% 
1.4% 
1.4% 

1.4% 
0.6% 
0.6% 
0.3% 
0.5% 

0.5% 

0.8CAg  ♦ 
0.6% 

0.8c Ag  ♦ 

0.6% 
0.8CAg  * 

0.6% 

0.8CAg  + 
0.6% 

0.8c Ag  ♦ 

0.6% 
O.BCAg  + 

0.6% 
0.8CAg  ♦ 

0.6% 

0.8eAg  + 

0.6% 
0.8% 

0.8% 
0.8% 
0.5% 
0.8% 
0.5% 

0.8% 
0.5% 
0.8% 
0.5% 

l.SCAg  ♦ 
1.3% 

3.3% 
0.7% 

l.SCAg  + 
1.3% 


January  1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 

Free 

Free 

Free 


Free 

Free 

Free 

free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 


Free 
Free 
Free 


11-10 

Table   2- -Continued 

Heading/sub- 

Rates of  duty. 

effective  with  respect   to  goods  %rtiic 

h  are 

heading   in  HTS 

products  of  Israel  and  entered,    or  wlthdraim  froa  warehouse   for 

as  Bodifiad  by 

consuaption,    on 

and  after- - 

Annex   III   and 

January  1, 

January   1, 

January   1, 

January  1, 

Annex   IV 

1989 

1990 

1992 

1995 

5111.19.60 

13.2% 

9.9% 

3.3% 

Free 

5111.20.05 

2.8% 

2.1% 

0.7% 

Free 

5111.20.60 

19.4CAg  + 

14.6CAg  + 

4.9CAg  ♦ 

Free 

15.2% 

11.4% 

3.8% 

5111.30.05 

2.8% 

2.1% 

0.7% 

Free 

5111.30.60 

19.4CAg  ♦ 

14.6CAg  > 

4.9CAg  ♦ 

Free 

15.2% 

11.4% 

3.8% 

5111.90.30 

3.1% 

2.3% 

0.8% 

Fraa 

5111.90.60 

13.2% 

9.9% 

3.3% 

Free 

5112.11.00 

13.2% 

9.9% 

3.3% 

Free 

5112.19.10 

2.8% 

2.1% 

0.7% 

Free 

5112.19.60 

13.2% 

9.9% 

3.3% 

Free 

5112.20.00 

19.2CAS  ♦ 

14.4CAg  * 

4.8CAg  ♦ 

FrM 

15.2% 

11.4% 

3.8% 

5112.30.00 

19.2CAg  * 

14.4CAg  -^ 

4.8CAg  ♦ 

Fraa 

15.2% 

11.4% 

3.8% 

5112. 90. JO 

3.1% 

2.3% 

0.8% 

Free 

5112.90.60 

3.4% 

2.6% 

0.9% 

Free 

5113.00.00 

2.2% 

1.6% 

0.5% 

Free 

5204.11.00 

2% 

1.5% 

0.5% 

Free 

5204.19.00 

2% 

1.5% 

0.5% 

Free 

5204.20.00 

2% 

1.5% 

0.5%- 

Free 

5205.11.10 

1.4% 

1.1% 

0.4% 

Free 

5205.11.20 

2.31 

1.7% 

0.6% 

Free 

5205.12.10 

1.7% 

1.3% 

0.4% 

Free 

5205.12.20 

3% 

2.2% 

0.7% 

Free 

5205.13.10 

2.2% 

1.6% 

0.5% 

Free 

5205.13.20 

3.4% 

2.6% 

0.9% 

Free 

5205.14.10 

3% 

2.3% 

0.8% 

Free 

5205.14.20 

4% 

3% 

1% 

Free 

5205.15.10 

3.5% 

2.6% 

0.9% 

Free 

5205.15.20 

4.8% 

3.6% 

1.2% 

Free 

5205.21.00 

2.3% 

1.7% 

0.6% 

Free 

5205.22.00 

3% 

2.2% 

0.7% 

Free 

5205.23.00 

3.4% 

2.6% 

0.9% 

Free 

5205.24.00 

4% 

3% 

1% 

Free 

5205.25.00 

4.8% 

3.6% 

1.2% 

Free 

5205.31.00 

2.3% 

1.7% 

0.6% 

Free 

5205.32.00 

3% 

2.2% 

0.7% 

Free 

5205.33.00 

3.4% 

2.6% 

0.9% 

Free 

5205.34.00 

4% 

3% 

1% 

Free 

5205.35.00 

4.8% 

3.6% 

1.2% 

Free 

5205.41.00 

2.3% 

1.7% 

0.6% 

Free 

5205.42.00 

3% 

2.2% 

0.7% 

Free 

5205.43.00 

3.4% 

2.6% 

0.9% 

Free 

5205.44.00 

4% 

3% 

1% 

Free 

5205.45.00 

4.8% 

3.6% 

1.2% 

Free 

5206.11.00 

4.3% 

3.2% 

1.1% 

Free 

5206.12.00 

4.3% 

3.2% 

1.1% 

Free 

5206.13.00 

4.3% 

3.2% 

1.1% 

Free 

5206.14.00 

4.3% 

3.2% 

1.1% 

Free 

5206.15.00 

4.3% 

3.2% 

1.1% 

Free 

5206.21.00 

4.3% 

3.2% 

1.1% 

Free 

5206.22.00 

4.3% 

3.2% 

1.1% 

Frea 

5206.23.00 

4.3% 

3.2% 

1.1% 

Free 

5206.24.00 

4.3% 

3.2% 

1.1% 

Free 

5206.25.00 

4.3% 

3.2% 

1.1% 

Free 

V 
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Table  2 --Continued 


Heading/sub- 
heading In  HTS 
as  oodifled  by 
Annex  III  and 
Annex  IV 


5206.31.00 
5206.32.00 
5206.33.00 
5206.34.00 
5206.35.00 

5206.41.00 
5206.42.00 
5206.43.00 
5206.44.00 
5206.45.00 

5207.10.00 
5207.90.00 
5208.11.20 
5208.11.40 
5208.11.60 


5208.11.80 
5208.12.40 
5208.12.60 
5208.12.80 
5208.13.00 

5208.19.20 
5208.19.40 
5208.19,60 
5208.19.80 
5208.21.20 

5208.21.40 
5208.21.60 
5208.22.40 
5208.22.60 
5208.22.80 

5208.23.00 
5208.29.20 
5208.29.40 
5208.29.60 
5208.29.80 

5208.31.40 
5208.31.60 
5208.31.80 
5208.32.30 
5208.32.40 

5208.32.50 
5208.33.00 
5208.39.20 
5208.39.40 
5208.39.60 

5208 . 39 . 80 
5208.41.40 
5208.41.60 
5208.41.80 
5208.42.30 

5208.42.40 
5208.42.50 
5208.43.00 
S20«.49.20 
5208.49.40 


Races  of  duty,  effective  with  respect  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  fron  warehouse  for 
consuaptlon,  on  and  after-- 


January  1, 

January  1, 

January  1. 

January  1 , 

1989 

1990 

1992 

1995 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3  2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

4.3% 

3.2% 

1.1% 

Free 

2% 

1.5% 

0.5% 

Free 

2% 

1.5% 

0.5% 

Free 

2.8% 

2.1% 

0.7% 

Free 

3.5% 

2.6% 

0.9% 

Free 

3.1CAg  ♦ 

2.3eAg  ♦ 

0.8C/k«  ♦ 

Free 

7.7% 

5.8% 

1.9% 

5% 

3.7% 

1.2% 

Free 

2.8% 

2.1% 

0.7% 

Free 

3.5% 

2.6% 

0.9% 

Free 

5% 

3.7% 

1.2% 

Free 

3  2% 

2.4% 

0.8% 

Free 

3.2% 

2.4% 

0.8% 

Free 

2.8% 

2.1% 

0.7% 

Free 

3.5% 

2.6% 

0.9% 

Free 

5% 

3.7% 

1.2% 

Free 

3.4% 

2.5% 

0.8% 

Free 

4.1% 

3.1% 

1% 

Free 

5.4% 

4.1% 

1.4% 

Free 

3.4% 

2.5% 

0.8% 

Free 

4.1% 

3.1% 

1% 

Free 

5.4% 

4.1% 

1.4% 

Free 

3.7% 

2.8% 

0.9% 

Free 

3.7% 

2.8% 

0.9% 

Free 

3.4% 

2.5% 

0.8% 

Free 

4.1% 

3.1% 

1% 

Free 

5.4% 

4.1% 

1.4% 

Free 

3.8% 

2.9% 

1% 

Free 

4.6% 

3.4% 

1.1% 

Free 

5.9% 

4.4% 

1.5% 

Free 

3  8% 

2.9% 

1% 

Free 

4.6% 

3.4% 

1.1% 

Free 

5.9% 

4.4% 

1.5% 

Free 

4.2% 

3.1% 

1% 

Free 

4.2% 

3.1% 

1% 

Free 

3.8% 

2.9% 

1% 

Free 

4.6% 

3.4% 

1.1% 

Free 

5.9» 

4.4% 

1.5% 

Free 

3.8% 

2.9% 

1% 

Free 

4.6% 

3.4% 

1.1% 

Free 

5.9% 

4.4% 

1.5% 

Free 

3.8% 

2.9% 

1% 

Free 

4.6% 

3.4% 

1.1% 

Free 

5.9% 

4.4% 

1.5% 

Free 

4.2% 

3.1% 

1« 

Free 

4.2% 

3.1% 

1% 

Free 

3.8% 

2.9% 

1% 

Free 

UMI 
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Table  2-  Continued 


Heading/sub 

heading  in  HTS 

as  Dodified  by 

Annex  III  and 

Annex  IV 


5208.49.60 
5208.49.80 
5208.51  40 
5208.51  60 

5208.51  80 

5208.52  30 
5208.52  40 

5208  52.50 
5208.53.00 
5208.59.20 

5208.59.40 
5208.59  60 
5208.59.80 
5209.11.00 
5209.12.00 

5209  19.00 
5209.21  00 
5209.22.00 
5209.29.00 
5209  31  60 

5209.32.00 
5209  39.00 
5209.41.60 
5209.42.00 
5209.43.00 

5209.49.00 
5209.51.60 
5209.52  00 

5209  59.00 

5210  11.40 

5210.11  60 
5210  11.80 
5210  12.00 
5210  19  20 
5210  19  40 

5210  19  60 
5210  19  80 
5210  21  40 
5210  21  60 
5210  21  80 

5210  22  00 
5210.29  20 
5210  29  40 
5210  29  60 
5210  29  80 

5210  31.40 

5210  31  60 

5210  31  80 

5210  32  00 

5210  39  20 

5210  39.40 
5210  39.60 
5210  39  80 
5210  41  40 
5210  41.60 


Rates  of  duty,  effective  with  respect  to  goods  whicK  are 
products  of  Israel  and  entered,  or  withdrawn  fron  warehouse  for 
consuaptlon  on  and  after- - 


January  1 , 
1989 


4.6% 
5.9% 
3.8% 

4  6% 

5  9% 

3.8% 
4.6% 
5  9% 
4.2% 
4.2% 

3.8% 
4.6% 
5.9% 

2  6% 
2.6% 

2.6% 

3  1% 
3  1% 
3  1% 
3  6% 


3.6% 
3.6% 
3.6% 
3.6% 
3.6% 

3.6% 
3.6% 
3.6% 
3.6% 
3.4% 

4.1% 
5.4% 
3.7% 
3.7% 
3.4% 

4.1% 
5  4% 

3  8% 

4  6% 

5  9% 

4.2% 
4  2% 

3  8% 

4  6% 

5  9% 

4  2% 

4  9% 

6  2% 
4  5% 
4  5% 

4  2% 

4  9% 
6  2% 
4  2% 
4  9% 


January  1, 
1990 


3.4% 
4.4% 
2.9% 
3  4% 

4.4% 

2  9% 
3.4% 
4.4% 
3.1% 

3.1% 

2.9% 

3.4% 

4.4% 

2% 

2% 


2% 

2 

.3% 

2 

.3% 

2 

.3% 

2 

.7% 

2 

.7% 

2 

.7% 

2 

.7% 

2 

.7% 

2 

.7% 

2 

.7% 

2 

.7% 

2 

7% 

2 

7% 

2 

5% 

3 

1% 

4 

1« 

2 

8% 

2 

8% 

2 

5% 

3 

1% 

4 

1% 

2 

9% 

3 

4% 

4 

4% 

3 

1% 

3 

1« 

2 

9% 

3 

4% 

4 

41 

3 

1% 

3 

7t 

4 

7% 

3 

4% 

3 

4% 

3. 

1% 

3 

7% 

4 

7% 

3 

1% 

3 

7% 

January  1 , 
1992 


1.1% 
1.5% 
1% 

1.1% 
1  5% 

1% 

1.1% 

1.5% 

1% 

1% 

1% 

1.1% 
1.5% 
0  7% 
0.7% 

0.7% 
0.8% 
0.8% 
0  8% 

0.9% 

0  9% 
0.9% 
0  9% 

0  9% 
0.9% 

0.9% 
0.9% 
0.9% 
0.9% 
0.8% 

1% 

1.4% 

0.9% 

0.9% 

0.8% 

1% 

1.4% 

1% 

1.1% 

1.5% 

1% 
1* 
1% 

1  1% 
1.5% 

1% 

1.2% 

1.6% 

1.1% 

1.1% 

1% 
1.2% 
1.6% 
It 

1.2% 


January  1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Fr*« 

Free 
Free 
Free 
Free 

Free 
Free 

Free 

Free 
Free 

rtmm 

Free 
Free 
Free 
Free 

m* 

Free 

Free 
Free 
Free 
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11-14 
Table  2- -Continued 


Heading/sub- 
heading In  HTS 
as  nK>dlfled  by 
Annex  111  and 
Annex  IV 


5210.41.80 
5210  42.00 
5210.49.20 
5210.49.40 
5210  49.60 

5210.49.80 
5210.51.40 
5210.51.60 
5210.51.80 
5210.52.00 

5210.59.20 
5210.59.40 
5210.59.60 
5210.59.80 
5211.11.00 

5211.12.00 
5211.19.00 
5211.21.00 
5211.22.00 
5211.29.00 

5211.31.00 
5211.32.00 
5211.39.00 
5211.41.00 
5211.42.00 

5211.43.00 
5211.49.00 
5211.51.00 
5211.52.00 
5211.59.00 

5212.11.10 
5212.12.10 
5212.12.60 
5212.13.10 
5212.13.60 

5212.14.10 
5212.14.60 
5212.15.10 
5212.15.60 
5212.21.10 

5212.21.60 
5212.22.10 
5212.22.60 
5212.23.10 
5212.23.60 

5212.24.10 
5212.24.60 
5212.25.10 
5212.25.60 
5306.10.00 

5306.20.00 
5307.10.00 
5307.20.00 
5308.20.00 
5308.90.00 


Races  of  duty,  effective  with  respecc  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  and  after-- 


January  1, 
1989 


6.2% 
4.5% 
4  5% 
4.2% 
4.9% 

6.2% 
4.2% 
4.9% 
6.2% 
4.5% 

4.5% 
4.2% 
4.9% 
6.2% 
3.1% 

3.1% 
3.1% 
3.6% 
3.6% 
3.6% 

3.9% 
3.9% 
3.9% 
3.9% 
3.9% 

3.9% 
3.9% 
3.9% 
3.9% 
3.9% 

13.2% 

13.2% 

3.1% 

13.2% 

3.1% 

13.2% 

3.1% 

13.2% 

3.1% 

13.2% 

3.1% 

13.2% 

2.9% 

13.2% 

2.9% 

13.2% 
2.9% 
13.2% 
2.9% 

1.7% 

2.4% 
1.4% 
1.6% 
2.7% 
1.6% 


January  1, 
1990 


4  7% 
3  4% 
3  4% 
3  1% 

3  7% 

4  7% 
3.1% 
3.7% 
4  7% 
3.4% 

3.4% 
3.1% 
3.7% 
4.7% 
2.3% 

2.3% 
2.3% 
2.7% 
2.7% 

2.7% 

2.9% 
2.9% 
2.9% 
2.9% 
2.9% 

2.9% 
2.9% 
2.9% 
2.9% 
2  9% 

9.9% 
9.9% 
2.3% 
9.9% 
2.3% 

9.9% 
2.3% 
9.9% 
2.3% 
9.9% 

2.3% 
9.9% 
2.2% 
9.9% 
2.2% 

9  9% 
2.2% 
9  9% 
2.2% 
1.3% 

1.8% 

1.1% 

1.2% 

2% 

1.2% 


January  1, 
1992 


1.6% 

1.1% 

1.1% 

1% 

1.2% 

1.6% 

1% 

1.2% 

1.6% 

1.1% 

1.1% 

1% 

1.2% 

1.6% 

0.8% 

0.8% 
0.8% 
0.9% 
0.9% 
0.9% 

1% 
1% 
1% 

1% 
1% 

1% 
1% 

1% 

1% 
1% 

3.3% 
3.3% 
0.8% 
3.3% 
0.8% 

3.3% 
0.8% 
3.3% 
0.8% 
3.3% 

0.8% 
3.3% 
0.7% 
3.3% 
0.7% 

3.3% 

0.7% 
3.3% 
0.7% 
0.4% 

0.6% 
0.4% 
0.4% 
0.7% 
0.4% 


January  1 , 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 


Heading/sub 

heading  in  HTS 

as  modified  by 

Annex  III  and 

Annex  IV 


5309.11.00 

5309.19  00 
5309.21  20 
5309.21.30 
5309.21.40 

5309.29  20 
5309.29.30 
5309  29.40 
5311  00  20 
5311  00.30 

5311  00.40 
5311.00.60 

5401  10.00 

5401.20  00 
5402.10.60 

5402.20  60 

5402  33  60 
5402.39  60 
5402  42  00 
5402.43  00 

5402  49  00 
5402  51  00 
5402.59  00 
5402  61  00 
5402.62  00 

5402  69  00 
5403.10  60 

5403  20.60 
5403.32.00 
5403.41.00 

5403.42.00 

5403  49.00 

5404  10.20 
5404 . 90 . 00 
5405.00  30 

5405  00.60 
5407  10  00 
5407  20  00 
5407  30  10 
5407  30  90 

5407  41  00 
5407  42  00 
5407  43  10 

5407  43  20 
5407  44  00 

5407  51  00 
5407  52  05 

5407  52  20 
5407  53  10 

5407  53  20 

5407.54  00 
5407  60  05 


Rates  of  duty,  effective  with  respect  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  and  after-- 


January  1, 
1989 


1.2% 

1.2% 

10% 

2.8% 

1.2% 

10% 

2.8% 

1.2% 

10% 

2.8% 

1.2% 
2.2% 
5.2% 
5.2% 
3.6% 


3. 

6% 

3. 

6% 

3. 

6% 

4% 

4% 

4% 

4% 

4% 

3. 

7% 

3. 

7% 

3. 

7% 

3 

6% 

3 

6% 

U\ 

3 

7% 

3 

7% 

3 

7% 

3 

1% 

2 

1% 

3 

1% 

2 

6% 

2 

6% 

6 

8% 

1 

4% 

6 

4% 

6.8% 
6  8% 

9.7CAg  + 

9% 
6.8% 
6.8% 

6.8% 

9.7CAB  ♦ 

9% 
6.8% 
9   7CAg  ■♦• 

9% 
6.8% 

6.8% 

9   7CA8  ■•• 
9% 


January  1 , 
1990 


0.9% 
0.9% 
7  5% 

2.1% 
0.9% 

7.5% 

2  1« 
0.9% 
7  5% 
2.1% 

0  9% 

1  6% 
3.9% 

3  9% 

2.7% 

2.7% 

2.7% 

2.7% 

3% 

3% 

3% 
3% 

3% 

2.8% 

2.8% 

2.8% 
2.7% 

2  7% 
3% 
2.8% 


8% 
8% 
3% 

.6% 


2.3% 

2% 

2% 

5.1% 
1% 
4.8% 

5  1% 

5  1% 

7  3CA8  ■*■ 

6.8% 
5  1% 
5  1% 

5.1% 

7  3CAg  ■»■ 

6  8% 
5  1% 
7  3CAg  ■»■ 

6.8% 
5.1% 

5  1% 

7  3CAg  ♦ 
6.8% 


January  1, 
1992 


0.3% 
0.3% 
2.5% 
0.7% 
0   3% 

2.5% 
0.7% 
0.3% 
2.5% 
0   7% 

0.3% 
0.5% 
1.3% 
1.3% 
0.9% 

0.9% 
0.9% 
0.9% 

1% 
1% 

1% 
1% 
1% 

0.9% 
0  9% 

0.9% 

0.9% 

0.9% 

1% 

0.9% 

0.9% 
0.9% 
0.8% 
0.5% 
0  8% 

0.7% 

0  7% 

1  7% 
0.3% 
1  6% 

1  7% 
1.7% 

2  4CAg  + 
2.3% 

1.7% 
1.7% 

1.7% 

2.4CAg  + 

2.3% 
1.7% 

2.4CAg  + 

2.3% 
1.7% 

1  7% 

2  4CAg  + 
2   3% 


January  1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 

Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 

Free 
Free 

Free 
Free 

Free 
Free 

Free 

Free 
Free 
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Fable   2- -Continued 

Heading/sub- 

Races of  duty, 

effective  with  respect  to  goods  which  are 

heading   In  HTS 

products  of  Israel  and  entered,   or  wlthdra%ni  froa  warehouse  for 

as  Dodlfled  by 

consumption,    on  and  after- - 

Annex  III  and 

January  1, 

January  1 , 

January  1, 

January  1, 

Annex  IV 

1989 

1990 

1992 

1995 

5407.60.10 

9.7CAg  + 

7.3CAg  ♦ 

2.4CAg  *■ 

Free 

9% 

6.8% 

2.3% 

5A07.60.20 

6.8« 

5.1% 

1.7% 

Free 

5407.71.00 

6.8% 

5.1% 

1.7% 

Free 

5407.72.00 

6.8% 

5.1% 

1.7% 

Frea 

5407.73   10 

9.7CAg  ♦ 

7.3<Ag  * 

2.4eAg  * 

Free 

9% 

6.8% 

2.3% 

5407.73.20 

6.8% 

5.1% 

1.7% 

Free 

5407.74.00 

6.8% 

5.1% 

1.7% 

Frea 

5407.81.00 

6.8% 

5.1% 

1.7% 

Free 

5407.82.00 

6.8% 

5.1% 

1.7% 

Frea 

5407.83.00 

6.8% 

5.1% 

1.7% 

>re« 

5407  84.00 

6.8% 

5,1% 

1.7% 

Free 

5407   91  05 

19.4CAg  ♦ 

14.6CAg  ■»■ 

4.9CAg  + 

Free 

15.2% 

11.4% 

3.8% 

5407  91   20 

6.8% 

5.1% 

1.7% 

Free 

.    5407  92  05 

19.4CAg  > 

14.6CAg  * 

4.9CAg  * 

Free 

15.2% 

11.4% 

3.8% 

5407.92   20 

6.8% 

5.1% 

1.7% 

Free 

5407.93.05 

19.4(?Ag  > 

14.6CAg  ♦ 

4.9eAg  ♦ 

Free 

15.2% 

11.4% 

3.8% 

■    5407.93.15 

9.7CAg  ♦ 

7.3CAg  * 

2.4eAg  * 

Free 

9% 

6.8% 

2.3% 

5407.93.20. 

6.8% 

5.1% 

1.7% 

Free 

.5407.94.05 

19.4CAg  ♦• 

14.6CAg  + 

4.9«Ag  ♦ 

Fre*  ''  •"■' 

15.2% 

11.4% 

3.8% 

-5407.94:20' 

6.8% 

5.1% 

1.7% 

Free 

■  !   5408.10.00 

2.6% 

2% 

0.7% 

Fre.     •  ''' 

5408.21.00 

6.«* 

5.1% 

1.7% 

Free 

5408.22.00 

6.8% 

5.1% 

1.7% 

Free 

5408.23.10 

9.7CAg  ♦ 

7.3CAS  ♦ 

2.4CAg  '•- 

Free 

9« 

6.8% 

2.3% 

5408.23  20 

6.8% 

5.1% 

1.7% 

Free 

5408.24.00 

6.8% 

5.1% 

1.7% 

Free 

5408.31.05 

l9.4CAg  ♦ 

14.6CAg  * 

*.9CAg  ♦ 

Free 

15.2%            ... 

11.4% 

3.8% 

5408.31.20 

6.8% 

5.1% 

1.7% 

Frea 

5408. 32.  (J5 

19.4CAg  ♦ 

14.6CAg  ♦ 

*.9eAg  ♦ 

Free 

15.2% 

11.4% 

3.8% 

5408.32.30 

3.1% 

2.3% 

0  8% 

Free 

5408 . 32 . 90 

6.8% 

5  1% 

i.;% 

Free 

5408.33.05 

19.4CAg  ♦ 

14  6CAg  * 

4.9CAg  *■ 

Free 

15.2% 

11.4% 

3.8% 

5408.33  15 

9  7CAg  •» 

7.3CAg  ■» 

2.4CAg  * 

Free 

9% 

6.8% 

2.3% 

5408.33.30 

3.1% 

2.3% 

0.8% 

Free 

5408.33.90 

6.8% 

5.1% 

1.7% 

Free 

5408.34.05 

19.4CAg  •♦ 

14.6CAg  ♦' 

4.9CAg  • 

Free 

15.2% 

11.4% 

3.8% 

5408.34.30 

3.1% 

2.3% 

0.8% 

Free 

5408.34.90 

6.8% 

5.1% 

I  7% 

Free 

5501.20.00 

4% 

3% 

1% 

Free 

5501.30.00 

4% 

3% 

1% 

Free 

5501.90.00 

4% 

3% 

1% 

Free 

5502.00.00 

4% 

3% 

1% 

Free 

5503.40.00 

2% 

1.5% 

0.5% 

Free 

5503.90.00 

2% 

1.5% 

0.5% 

Free 

5505.10.00 

0.9% 

0  7% 

0.2% 

Free 
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Heading/sub 

heading  in  HTS 

as  nodlfied  by 

Annex  III  and 

Annex  IV 


5505.20  00 
5506  10.00 
5506.20.00 
5506.30.00 
5506.90.00 

5507.00.00 
5508.10.00 
5508.20.00 
5509.12.00 
5509.22.00 

5509.32.00 
5509.42.00 
5509.51.60 
5509.52.00 
5509.53.00 

5509.59.00 
5509.61.00 
5509.62.00 
5509.69.40 
5509.69.60 

5509.91.00 
5509.92.00 
5509.99.20 
5509.99.40 
5509.99.60 

5510.12.00 
5510.20.00 
5510.30.00 
5510.90.40 
5510.90.60 

5512.11.00 
5512.19.00 
5512.21.00 
5512.29.00 
5512.91.00 

5512.99.00 
5513.11.00 
5513.12.00 
5513.13.00 
5513.19.00 

5513.21.00 
5513.22.00 
5513.23.00 
5513.29.00 
5513.31.00 

5513.32.00 
5513.33.00 
5513.39.00 
5513.41.00 
5513.42.00 

5513.43.00 
5513.49.00 
5514.11.00 
5514.12.00 
5514.13.00 


Rates  of  duty,  effective  with  respect  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  froa  warehouse  for 
consuaption  on  and  after- - 


January  1 , 
1989 


0.9% 
2.6% 
2.6% 
2.6% 
2.6% 

2.6% 
5.2% 
5.2% 
4.8% 
4.8% 

4.8% 

4.8% 

4.8% 

6% 

6% 

6% 

6% 

6% 

4.8% 

6% 

6% 

6% 

4.4% 

4.8% 

6% 

4.8% 

6% 

6% 

4.8% 

6% 

6.8% 
6.8% 
6.8% 
6.8% 

6.8% 

6.8% 
6.8% 
6.8% 
6.8% 

6.8% 


8% 
8% 
8% 
8% 


6.8% 

6.8% 

6.8% 
6.8% 

6.8% 
6.8% 

6.8% 
6.8% 
6.8% 
6.8% 
6.8% 


January  1 , 
1990 


0.7% 

2% 

2% 

2% 

2% 

2% 

3.9% 

3.9% 

3.6% 

3.6% 

3.6% 
3.6% 
3.6% 
4.5% 
4.5% 

4.5% 
4.5% 
4.5% 
3.6% 
4.5% 

4.5% 
4.5% 
3.3% 
3.6% 
4.5% 

3.6% 
4.5% 
4.5% 
3.6% 
4.5% 

5.1% 

5.1% 
5.1% 
5.1% 
5.1% 

5.1% 
5.1% 
5.1% 
5.1% 
5.1% 


1% 
1% 


5.1% 
5.1% 
5.1% 

5.1% 
5.1% 
5.1% 
5.1% 
5.1% 

5.1% 
5.1% 
5.1% 
5.1% 
5.1% 


January  1, 
^1992 


0.2% 
0.7% 
0.7% 
0.7% 
0.7% 

0.7% 
1.3% 
1.3% 
1.2% 
1.2% 

1.2% 
1.2% 
1.2% 
1.5% 
1.5% 

1.5% 
1.5% 
1.5% 
1.2% 
1.5% 

1.5% 
1.5% 
1.1% 
1.2% 
1.5% 

1.2% 
1.5% 
1.5% 
1.2% 
1.5% 

1.7% 
1.7% 
1.7% 
1.7% 
1.7% 


7% 
7% 
7% 
7% 
7% 

7% 
7% 


1.7% 
1.7% 
1.7% 


7% 
7% 
7% 
7% 
7% 


1.7% 
1.7% 
1.7% 
1.7% 
1.7% 


January  1 , 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Frea 
Frea 
Frea 
Free 

Free 
Frea 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 
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Heading/sub- 
heading   In  HTS 

Races   of  duty,    effective  with  respect   to  goods  which  are 
products   of   Israel  and  entered,    or  withdrawn  from  warehouse   for 

as  Bodifled  by 

consuaption,    on 

and  after- - 

.\nnex   III   and 
Annex    IV 

January   1, 
1989 

January  1, 
1990 

January   1, 
1992 

January   1, 
1995 

5514.19.00 

6.8% 

5.1% 

1.7% 

Free 

5514.21.00 

6.8% 

5.1% 

1.7% 

Free 

5514.22.00 

6.8% 

5.1% 

1.7% 

Free 

5514.23.00 

6.8% 

5.1% 

1.7% 

Free 

5514.29.00 

6.8% 

5.1% 

1.7% 

Free 

5514.31.00 

6.8% 

5.1% 

1.7% 

Free 

5514.32.00 

6.8% 

5.1% 

1.7% 

Free 

5514.33.00 

6.8% 

5.1% 

1.7% 

Free 

5514.39   00 

6.8% 

5.1% 

1.7% 

Free 

5514.41.00 

6.8% 

5.1% 

1.7% 

Free 

5514.42.00 

6.8% 

5.1% 

1.7% 

Free 

5514.43.00 

6.8% 

5.1% 

1.7% 

Free 

5514.49.00 

6.8% 

5.1% 

1.7% 

Free 

5515.11.00 

6.8% 

5.1% 

1.7% 

Free 

5515.12.00 

6.8% 

5.1% 

1.7% 

Free 

5515.13.05 

19.4C/kg  ♦ 
15.2% 

14.6CAg  + 

11.4% 

4.9C/kg  ♦ 
1.8% 

Free 

5515.19.00 

6.8% 

5.1% 

1.7% 

Free 

5515.21.00 

6.8% 

5.1% 

1.7% 

Free 

5515.22.05 

19.4C/kg  ♦ 
15.2% 

14.6C/lcg  + 
11.4% 

4.9CAg  + 
3.8% 

Free 

5515.22.10 

5.8% 

4.3% 

1.4% 

Free 

5515.29.00 

6.8% 

5.1% 

1.7% 

Free 

5515.91.00 

6.8% 

5.1% 

1.7% 

Free 

5515.92.05 

19.4CAg  + 
15.2% 

14.6C/kg  + 
11.4% 

4.9CAg  ♦ 
3.8% 

Free 

5515.92.10 

5.8% 

4.3% 

1.4% 

Free 

5515.99.00 

6.8% 

5.1% 

1.7% 

Free 

5516.11.00 

6.8% 

5.1% 

1.7% 

Free 

5516.12.00 

6.8% 

5.1% 

1.7% 

Free 

5516.13.00 

6.8% 

5.1% 

1.7% 

Free 

5516.14.00 

6.8% 

5.1% 

1.7% 

Free 

5516.21.00 

6.8% 

5   1% 

1.7% 

Free 

5516.22.00 

6.8% 

5.1% 

1.7% 

Free 

5516.23.00 

6.8% 

5.1% 

1.7% 

Free 

5516.24.00 

6.8% 

5.1% 

1.7% 

Free 

5516.31.05 

19.4CAg  ♦ 
15.2% 

14.6c/kg  + 
11.4% 

4.9<Ag  + 
3.8% 

Free 

5516.31.10 

5.8% 

4.3% 

1.4% 

Free 

5516.32.05 

19.4CAg  ♦ 
15.2% 

14.6CAg   ♦ 
11.4% 

4.9CAg  ♦ 
3.8% 

Free 

5516.32.10 

6% 

4.5% 

1.5% 

Free 

5516.33.05 

19.4e/kg  * 
15.2% 

14.6C/kg  ♦ 
11.4% 

4.9CAg  + 
3.8% 

Free 

5516.33.10 

5.8% 

4.3% 

1.4% 

Free 

5516   34.05 

19.4CAg  ♦      ' 
15.2% 

14.6e/Vg  ♦ 
11.4% 

4.9CAg  ♦ 
3.8% 

Free 

5516.34.10 

5.8% 

4.3% 

1.4% 

Free 

5516.41.00 

6.8% 

5.1% 

1.7% 

Free 

5516.42.00 

6.8% 

5.1% 

1.7% 

Free 

5516.43.00 

6.8% 

5.1% 

1.7% 

Free 

5516.44.00 

6.8% 

5.1% 

1.7% 

Free 

5516.91.00 

6.8% 

5.1% 

1.7% 

Free 

5516. 92. DO 

6.8% 

5.1% 

1.7% 

Free 

5516.93.00 

6.8% 

5.1% 

1.7% 

Free 

5516.94.00 

6.8% 

5.1% 

1.7% 

Free 

5601.10.10 

2.9% 

2.2% 

0,7% 

Free 
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Heading/sub 

heading  In  HTS 

as  Bodifled  by 

Annex  III  and 

Annex  IV 


5601,21.00 
5601,29.00 
5601,30,00 
5602.10,10 
5602.21.00 


5602,90,30 
5603,00.10 
5603.00.30 
5604.10.00 
5606.00.00 

5607.10.00 
5607.29.00 
5607.30.20 
5607.41.30 

5607  49.15 

5607.49.25 

5607.49.30 
5607.50.20 

5607.50.40 
5607.90.20 

5608.11.00 
5608.19.10 
5608.90.10 

5608  90.20 
5609.00.10 


Rates  of  duty,  effective  with  respect  to  goods  which  are 
i>roduct»  of  Israel  and  entered,  or  withdrawn  from  warehouse 
consuaption,  on  and  after- - 


for 


January  1, 
1989 


2.9% 
3.2% 
2% 
2.9% 

12CAg  + 
4% 

6,4% 
1.4% 
6,4% 
2.9% 
2.3% 

1.6% 
2.8% 
2.7% 
3.2% 
3.2% 

llCAg  ♦ 

6% 
2.9% 

licAg  ♦ 

6% 
2.9% 
2.9% 

6,8% 
6,8% 
2,5% 
6.4% 
2.3% 


5609  00.20 

1.6% 

5609  00.40 

3% 

5701  10.13 

1,6% 

5701   10.16 

1.6% 

5701  90  10 

2.1% 

5701  90  20 

2.6% 

5702  10  10 

2% 

5702   10  90 

2% 

5702   20   10 

2 . 8C/sq 

••Cer 

5702   39   10 

1.4% 

5702  39  20 

2.3% 

5702   49   10 

1.7% 

5702   49   15 

1.4% 

5702   51   20 

2% 

5702  51  40 

2.9% 

5702  59.10 

3.1% 

5702.59.20 

1.9% 

5702.91.20 

2% 

5702.91.30 

2% 

5702.91.40 

2.9% 

5702.99.10 

3.1% 

5702.99  20 

2.2% 

5703.10.00 

2.8% 

5703.20.10 

2.6% 

5703.90.00 

2% 

5704.10.00 

2.2t 

5705.00.20 

2.6% 

5801.10  00 

2  2% 

January  1, 
1990 


2.2% 
2.4% 
1.5% 
2.2% 

9CAg  + 
3% 

4,8% 

1% 

4.8% 

2.2% 

1.7% 

1.2% 

2.1% 

2% 

2.4% 

2.4% 

8.3CAg  ♦ 
4.5% 
2.2% 

8.3CAg  + 

4.5% 
2.2% 
2.2% 

5.1% 
5.1% 
1.9% 
4.8% 
1.7% 

1.2% 
2.3% 
1.2% 
1.2% 
1.6% 

2% 

1.5% 
1.5% 
2.1C/sq 
■eter 
1.1% 

1.7% 
1.3% 
1.1% 
1.5% 
2.2% 

2.3% 
1.4% 
1.5% 
1.5% 
2.2% 

2.3% 
1.6% 
2.1% 
2% 

1.5% 

1.6% 

2% 

1.6% 


January  1, 
1992 


0.7% 
0.8% 
0.5% 
0.7% 

3CAg  ♦ 
1% 

1,6% 
0.3% 
1.6% 
0,7% 
0.6% 

0.4% 
0.7% 
0.7% 
0.8% 
0.8% 

2.8CA« 

1.5% 
0.7% 

2.8eAg 

1.5% 
0.7% 
0.7% 

1.7% 
1.7% 
0.6% 
1.6% 
0.6% 

0.4% 
0.8% 
0.4% 
0.4% 
0.5% 

0.7% 
0.5% 
0.5% 
0.7C/sq 

■eter 
0.4% 

0.6% 
0.4% 
0.4% 
0.5% 
0.7% 

0.8% 

0.5% 

0.5% 

0. 

0. 


5% 

7% 

8% 
5% 

7% 
7% 
5% 


January  1 , 
1995 


0.5% 
0.7% 
0.5% 


Free 
Free 
Free 
Free 
Free 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 

Free 
Free 

Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

F-ee 
F-ee 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 


UMI 
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Heading/sub- 

Ratea of  duty, 

effective  with  respect  to  goodia  which  are 

heading   in  HTS 

products  of  Israel  and  entered,    or  wttbdraun  fro*  warehoiue   for 

as  Bodified  by 

consusptlon,    on 

and  after- - 

Annex   III    and 

January   1, 

January   1, 

January   1, 

January  1, 

Annex    IV 

1989 

1990 

1992 

1995 

5801.21.00 

9.2% 

6.9% 

2.3% 

Free 

5801.22.00 

9.2% 

6.9% 

2.3% 

Free 

5801.23.00 

8% 

6% 

2% 

Free 

5801.24.00 

4.5% 

3.4% 

1.1% 

Free 

5801.26.00 

5% 

3.8% 

1.3% 

Free 

5801.31.00 

7.8% 

5.9% 

2% 

Free 

5801.32.00 

7.8% 

S.9% 

2% 

Free 

5801,33.00 

7.9% 

S.9% 

2% 

Free 

5801.34.00 

7.9% 

5.9% 

2% 

Free 

5801.36   00 

7,8% 

5.9% 

2% 

Free 

5801.90.10 

1.7% 

1.3% 

0.4% 

Free 

5801.90.20 

2.2% 

1.7% 

0.6% 

Free 

5802.11.00 

4.5% 

3.4% 

1.1% 

Free 

5802.19.00 

4.5% 

3.4% 

1.1% 

Free 

5802.20.00 

7.9% 

5.9% 

2% 

Free 

5802.30.00 

2.8% 

2.1% 

0.7% 

Free 

5803.10.00 

4.6% 

3.4% 

1.1% 

Free 

5803.90.10 

13.2% 

9.9% 

3.3% 

Free 

5803.90.20 

1.2% 

0.9% 

•  3% 

Free 

5803.90.30 

6.8% 

5.1% 

1.7% 

Free 

5804.10.00 

4.8% 

3.6% 

1.2% 

Fr.« 

5804.21.00 

6.4% 

4.8% 

1.6% 

Free 

5804.29.00 

4% 

3% 

1% 

Free 

5804.30.00 

6% 

4.5% 

1.5% 

Free 

5805.00.20 

1.4% 

1.1% 

0.4% 

Free 

5805.00.30 

2.9% 

2.2% 

0.7% 

Free 

5806.10.10 

3.3% 

2.5% 

0.8% 

Free 

5806.10.20 

3.8% 

2.9% 

1% 

Free 

5806.10.30 

2.2% 

1.6% 

0.5% 

Free 

5806.31.00 

3.3% 

2.5% 

0.8% 

Free 

5806.32.10 

3.6% 

2.7% 

0.9% 

Free 

5806.39.10 

3% 

2.3% 

0.8% 

Free 

5806.39.20 

1.9% 

1.4% 

0.5% 

Free 

5806.39.30 

1.2% 

0.9% 

0.3% 

'           Free 

5806.40.00 

6.4% 

4.8% 

1.6% 

Free 

5807.10.10 

2.8%       ' 

2.1% 

0.7% 

'          Free 

5807.90.10 

2.8% 

2.1% 

0.7% 

Free 

5808.10.20 

1.4% 

1.1% 

0.4% 

Free 

5808.10.30 

3.4% 

2.5% 

0.8% 

Free 

5809.00.00 

6.8% 

S.1% 

1.7% 

Free 

5810.10.00 

6.4% 

4.8% 

1.6% 

Free 

5810.91.00 

3.4% 

2.5% 

0.8% 

Free 

5810.99.00 

2.8% 

2.1% 

0.7% 

Free 

5811.00.10 

6% 

4.5% 

1.5% 

Free 

5811.00.20 

2.9% 

2.2% 

0.7% 

Free 

5811.00.30 

6.4% 

4.8% 

1.6% 

Free 

5811.00.40 

1.8% 

1.3% 

0.4% 

Free 

5902.10.00 

2.6% 

2% 

0.7% 

Free 

5902.20.00 

2.6% 

2% 

0.7% 

Free 

5902.90.00 

2.6% 

2% 

0.7% 

Free 

5903.10.10 

2.2% 

1.6% 

0.5% 

Free 

5903.10.15 

1.4% 

1% 

0.3% 

Free 

5903.10.18 

6.4% 

4.8% 

1.6% 

Free 

5903.10.20 

1.7% 

1.3% 

0.4% 

Free 

5903.10.25 

3.4% 

2.6% 

0.9% 

Free 

1 
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Heading/sub- 
heading In  HTS 
as  Bodlfled  by 
Annex  III  and 
Annex  IV 


5903.10.30 
5903.20.10 
5903.20.15 
5903.20.18 
5903.20.20 

5903.20.25 
5903.20.30 
5903.90.10 
5903.90.15 
5903.90.18 

5903.90.20 
5903.90.25 
5903.90.30 
5906.91.10 
5906.91.20 


Rates  of  duty,  effective  with  respect  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  froa  warehouse  for 
consuaptlon,  on  and  after -- 


January  1 , 
1989 


2.2% 
2.2% 
1.4% 
6.4% 
1.7% 

3.4% 
2.2% 
2.2% 
1.4% 
6.4% 

1.7% 
3.4% 
2.2% 
2.2% 
1.7% 


5906.91.25 

3.4% 

5906.91.30 

2.2% 

5906.99.10 

2.2% 

5906.99.20 

1.7% 

5906.99.25 

3.4% 

5906.99.30 

2.2% 

5907.00.10 

6.4% 

5908.00.00 

2.7% 

5909.00.10 

1.8% 

5909.00.20 

2.6% 

5910.00.10 

3.2% 

5910.00.90 

2.1% 

5911.10.10 

2.3% 

5911.10.20 

1.7% 

5911.20.10 

2.4% 

5911.20.30 

2.6% 

5911.31.00 

2,4% 

5911.32.00 

2.4% 

6001.10.20 

7.9% 

6001.10.60 

3.2% 

6001.21.00 

4.5% 

6001.22.00 

7.8% 

6001.29.00 

3.2% 

6001.92.00 

7.8% 

6001.99.00 

3.2% 

6002.10.40 

4% 

6002.20.10 

7.6% 

6002.20.30 

4% 

6002.20.60 

3.4% 

6002.20.90 

3% 

6002. 30. 2C 

5.6% 

6002.30.90 

3.2% 

6002.41.00 

2.2% 

6002.91.00 

2.2% 

6002.93.00 

3.4% 

6002.99.00 

2.2% 

6101.10.00 

30.9CAg  + 

8% 

6101.20.00 

3.4% 

6101.30.10 

2.4% 

6101,30,15 

30.9CAB  + 

8% 

January  1, 
1990 


1.6% 

1.6% 

1% 

4.8% 

1.3% 

2.6% 
1.6% 
1.6% 
1% 

4.8% 

1.3% 
2.6% 
1.6% 
1.6% 
1.3% 

2.6% 
1.6% 
1.6% 
1.3% 
2.6% 

1.6% 
4.8% 
2% 

1.4% 
2% 

2.4% 
1.6% 
1.7% 
1.3% 
1.8% 

2% 

1.8% 
1.8% 
5.9% 

2.4% 

3.4% 
5.9% 
2.4% 
5.9% 
2.4% 

3% 

5.7% 
3% 

2.6% 
2.3% 

4.2% 
2.4% 
1.6% 
1.6% 
2.5% 

1.6% 

23.2CAg  ♦ 

6% 
2.6% 
1.8% 
23.2CAg  ♦ 

6% 


January  1, 
1992 


0.5% 
0.5% 
0.3% 
1.6% 
0.4% 

0.9% 
0.5% 
0.5% 
0.3% 
1.6% 

0.4% 
0.9% 
0.5% 
0.5% 
0.4% 

0.9% 
0.5% 
0.5% 
0.4% 
0.9% 

0.5% 
1.6% 
0.7% 
0.5% 
0.7% 

0.8% 
0.5% 
0.6% 
0.4% 
0.6% 

0.7% 
0.6% 
0.6% 
2% 

0.8% 

1.1% 

2% 

0.8% 

2% 

0.8% 

1% 

1.9% 
1% 

0.9% 
0.8% 

1.4% 
0.8% 
0.5% 
0.5% 
0.8% 

0,5% 

7,7CAg  ■»■ 

2% 
0,9% 
0.6% 
7.7CAg  + 

2% 


January  1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 
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Heading/sub- 
heading In  HTS 
as  Bodlflsd  by 
Annex  111  and 
Annex  IV 


6101.30.20 
6102.10.00 

6102.30.10 

6102.90.00 
6103.11.00 


6103.12.10 

6103.12.20 
6103.19.10 

6103.19.15 
6103.19.20 

6103.21.00 


6103.22.00 


6103.23.00 


6103 . 29 . 10 


6103.29.20 


Rates  of  duty,  effective  with  respecC  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  froii  warehouse  for 
consumption,  on  and  after- - 


January  1, 
1989 


6103.31.00 
6103.33.10 

6103.33.20 


UMI 


2% 

27.4CAg  ■•• 
8% 

27.4CA8  ♦ 
8% 

2% 

30.9CAg  ♦ 
8% 

30.9CAg  ♦ 
8% 

12% 

30.9c As  ♦ 
8% 

9.6% 
2% 

The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

If 

separately 

entered 
Th'-  rate 

■pplleabla 

Co  each 

garment  In 

Ch« 

ensemble 

if 

separately 

entered 
The  rata 

applicable 

to  each 

garment  In 

the 

ensemble 

if 

separately 

entered 
The  rata 

applicable 

to  each 

garment  in 

tha 

ensemble 

If 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

tha 

ensemble 

If 

aeparately 

entered 

9.2% 
30.9CAg  ♦ 

8% 
12% 


January  1, 

1990 


1.5% 

20.5CAg  ♦ 
6% 

20.5CAg  ♦ 
6% 

1.5% 

23.2CAg  * 
6% 

23.2CAg  ♦ 
6% 

9% 
23.2CAg  ♦ 

6% 
7.2% 
1.5% 

The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

tha 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 

6.9% 

23.2CAg  * 

6% 
9% 


January  1, 
1992 


0.5% 

6.8CAg  * 
2% 

6.8CAg  ♦ 

2% 
0.5% 
7.7CAg  ♦ 

2% 

7.7CAg  ♦ 

2% 
3% 

7.7CAg  ♦ 
2% 

2.4% 
0.5% 

The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
Tha  rate 

applicable 

to  each 

garment  in 

tha 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

eeperately 

entered 
Tha  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

If 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

If 

separately 

entered 

2.3% 

7.7CAg  ♦ 

2% 
3% 


January  1, 
1995 


Heading/sub- 
heading in  HTS 
as  modified  by 
Annex  III  and 
Annex  IV 


Free 
Free 

Free 

Free 

Free 


Free 

Free 
Frea 

Free 

Free 

Free 


6103.39.10 
6103.39.20 
6103.41.10 
6103.41.20 
6103.43.10 


6103.43.15 
6103.49.10 
6103.49.30 
6104.11.00 
6104.13.10 

6104.19.10 
6104.19.20 
6104.21.00 


6104.22.00 


Free 


6104.23.00 


Free 


6104.29.10 


Free 


6104.29.20 


Free 


Rates  of  duty, effective  with  respect  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  and  after- - 


Free 
Free 

Fraa 


6104.31.00 

6104.32.00 
6104.33.10 


January  1, 
1989 


12% 

2.4% 

9.2% 

6.8% 

2% 

2% 

12% 

2.4% 

6.8% 

6.8% 

6.8% 
2.4% 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 

The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

ganient  in 

the 

ensemble 

if 

eeparately 

entered 

27.4CAg  * 

8% 
6.6% 

27.4CAg  ♦ 
8% 


January  1 , 
1990 


9% 

1.8% 

6.9% 

5.1% 

1.5% 

1.5% 

9% 

1.8% 

5.1% 

5.1% 

5.1% 
1.8% 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  In 

tha 

ensemble 

If 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

tha 

ensemble 

if 

separately 

entered 

The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

if 

separately 

entered 
Tha  rata 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 

20.5CAg  + 

6% 
5% 

20.5CAg  + 
6% 


January  1 , 
1992 


3% 

0.6% 
2.3% 
1.7% 
0.5% 

0.5% 
3% 

0.6% 

1.7% 
1.7% 

1.7% 
0.6% 
The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

if 

separately 

entered 
The  race 

applicable 

to  each 

garment  in 

Che 

ensemble 

if 

separate ly 

enCered 

The  race 

applicable* 

to  each 

garment  In 

Che 

ensemble 

if 

separately 

entered 
The  race 

applicable 

Co  each 

garment  5 .1 

the 

ensemble 

If 

separately 

entered 
6.8CA6  + 

2% 
1.7% 

6.8CA8  ♦ 
2% 


January  1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 


Free 


Free 


Free 


Free 


f  ree 


Free 
Free 
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11-23 
Tabla  2- -Continued 


Heading/sub- 
heading in  HTS 
as  modified  by 
Annex  III  and 
Annex  IV 


6104.39,20 
6104.41.00 
6104.43.10 
6104.44.10 
6104.49  00 

6104.51  00 
6104.53.10 
6104.59.20 
6104.61  00 
6104.63.15 

6104.69.30 
6105  10.00 
6105.20.10 
6105.90  10 
6105.90  30 


10 


6106  20. 
6106.20.20 
6106.90.10 
6106.90  20 
6106.90  30 

6107.29  20 
6107.92.00 
6107.99.20 
6107.99.40 
6108.39  10 


Races   of  duty,    effective   with    respect    to   goods   which   are 
produces  of   Israel   and  entered,    or  withdrawn  froa  warehovise   for 
consumption,    on  and  after- - 


January  1 , 
1989 


2.4% 
6.8« 
6.8% 
6.8% 
2.4% 


8% 
8% 
4% 
6% 
8% 


2% 

5.4% 
6  8% 
6.8% 
2  4% 

6.8% 
9.6% 
6.8% 

2.4% 
2% 

6  S% 
6.8% 
6.8% 
2.1% 
6  8% 


6108.39.20 

16% 

6108.99.20 

6.8% 

6108.99.40 

1.6% 

6109.90    10 

5.4% 

6110    10.10 

3   1% 

6110   10.20 

6.8% 

6110   20.20 

5.3% 

6110.30.10 

2.4% 

6110.30.15 

6.8% 

6110.30.30 

5.4% 

6110.90  00 

2.4% 

6111.10.00 

6.8% 

6111.30,30 

13.8% 

6111.90    30 

13.8% 

6112.19.20 

9.2% 

6112.31    00 

10% 

6114.10.00 

6.8% 

6114,10.20 

13.8% 

6114.90.00 

2.4% 

6115.10    15 

10% 

6116.10.25 

7.9% 

6116    10.35 

5.6% 

6116.10.45 

3.6% 

6116,91,00 

13.3CAg  ♦ 

3% 

6116.92.20 

8% 

6116.92.30 

4% 

6116.93.15 

13.3CAg  ♦ 

3% 

6116.93.20 

7.9% 

6116.99.60 

1.5% 

6116.99.90 

1.6% 

January  1. 
1990 


1.8% 
5,1% 
5  1% 
5,1% 
1.8% 

5  1% 
5,1% 
1.8% 
1.2% 
5  1% 

1.5% 

4% 

5.1% 

5.1% 

1.8% 

5.1% 
7.2% 
5.1% 
1.8% 
1.5% 

5.1% 
5.1% 
5.1% 
1.6% 

5.1% 


1 

2% 

5 

1% 

1 

2% 

4 

1% 

2 

3% 

5 

1% 

4% 

1 

8% 

5 

1% 

4 

1% 

1 

3% 

5 

1% 

IC 

.4% 

IC 

.4% 

6 

9% 

7 

5% 

5 

1% 

IC 

.3% 

1 

8% 

7 

5% 

5 

9% 

4 

2% 

4 

2% 

lOCAs 

2 

.2% 

6« 

3« 

locAg 

2 

.2% 

5. 

9% 

1. 

1% 

I. 

2% 

January  1. 
1992 


0,6% 
1.7% 
1.7% 
1.7% 
0,6% 

1.7% 
1.7% 
0,6% 
0.4% 
1,7% 

0.5% 
1.3% 

1.7% 
17% 
0.6% 

1.7% 
2.4% 
1.7% 
0.6% 
0.5% 


7% 
7% 


1.7% 
0.5% 
1.7% 


0,4% 
1,7% 
0.4% 
1.4% 
0.8% 

1.7% 
1.3% 
0.6% 
1.7% 
1.4% 

0.6% 
1.7% 
3.5% 
3.5% 
2.3% 

2.5% 
1.7% 
3.4% 
0.6% 
2.5% 

2% 

1.4% 

14% 

5.3CAg  ♦ 
0.7% 
2% 

1% 
3.3CAg  + 

0.7% 
2% 

0.4% 
0.4% 


January  1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 

Free 
Free 
Free 


11-24 
Table  2- -Continued 


Heading/sub- 

Rates  of   duty, 

effective  with   res 

pect    to   goods  whic 

h   are 

heading   In  HTS 

products   of   Israel   and  entered,    or  withdrawn   from  warehouse   for 

as  modified  by 

consumption,    on 

and   after- - 

Annex   ill   and 

January    1, 

January    1, 

January    1  , 

January    1  , 

Annex    IV 

1989 

1990 

1992 

1995 

6117.10.10 

4.1% 

3.1% 

1% 

Free 

6117.10.20 

4,8% 

3.6% 

1.2* 

Free 

6117,10,40 

4.1% 

3.1% 

1% 

Free 

6117.10.60 

4.1% 

3.1% 

1% 

Free 

6117.20.00 

3.2% 

?   4% 

0   8% 

Free 

6117,90,00 

3.2% 

2.4% 

0.8% 

Free 

6201,11.00 

21.2CAg  ■» 

IS.SCAg  ■» 

5.3CAe  -• 

Free 

8.4% 

6.3% 

2.1% 

6201.12.10 

1.9% 

1.4% 

0.5% 

Free 

6201.13.10 

1.9% 

1.4% 

0.5% 

Free 

6201,13.30 

2l.2eAg  •» 

15.9C./Vg   ♦ 

b.3CAg  + 

Free 

8.4% 

6.3% 

2.1% 

6201,13.40 

9,1% 

6.8% 

2.3% 

Free 

6201,19.00 

1.2% 

0.9% 

0.3% 

Free 

6201.91.10 

6   8% 

5    1% 

1.7% 

Free 

6201.91.20 

9.1% 

6.8% 

2.3% 

Free 

6201,92,10 

19% 

14% 

0.5% 

Free 

6201.93,10 

1.9% 

14% 

0.5% 

Free 

6201.93,25 

21.2CAg  ■• 

15.9CAg  - 

s.jcAg  * 

Free 

8.4% 

6.3% 

2.1% 

6201.93.35 

11.8% 

8.9% 

3% 

Free 

6201,99,00 

1.8% 

1.4% 

0.5% 

Free 

6202.11.00 

18.6CAg  •• 

13.9CAK  -♦ 

4.6CAg  ♦ 

Free 

8.4% 

6.3% 

2.1% 

6202.12.10 

1.9% 

1.4% 

0.5% 

Free 

6202.13.10 

1.9% 

1.4% 

0.5% 

Free 

6202.13.30 

la.SCAg  + 

13.9cAg   ■• 

4.6CAg   * 

Free 

8.4% 

6.3% 

2.1% 

6202.13.40 

5.4% 

4.1% 

1.4% 

Free 

6202,91,10 

6.8% 

5.1% 

1.7% 

Free 

6202.92.10 

1.9% 

1.4% 

0,5% 

Free 

6202.93.10 

1.9% 

1.4% 

0,5% 

Free 

6202,93.40 

21.2CAg  ♦ 

15.9CAg   ♦ 

5,3CAg  ♦ 

Free 

8.4% 

6.3% 

2,1% 

6202.93.50 

5.4% 

4.1% 

1.4% 

Free 

6203,11.10 

3% 

2.3% 

0.8% 

Free 

6203,11.20 

21.2CAg  + 

15.9CAg  ■• 

5.3CAg  ♦ 

Fre* 

8  4% 

6.3% 

2.1% 

6203.12.10 

21.2CAg  ■• 

15.9CAg  * 

5.3CAg  + 

Free 

8.4% 

6.3% 

2.1% 

6203.12.20 

11.6% 

8.7% 

2.9% 

Free 

6203.19,10 

6.6% 

5% 

1.7% 

Free 

6203.19.20 

21.2CAg^ 

15.9CAB   -• 

5.3CAg  ♦ 

Free 

8.4% 

6.3% 

2.1% 

6203.19.30 

11.6% 

8.7% 

2.9% 

Free 

6203,19.40 

3% 

2.3% 

0.8% 

Free 

6203.21   00 

The   rate 

The  rate 

The  rate 

Free 

applicable 

applicable 

applicable 

to  each 

to   each 

to   each 

garment   In 

garment   in 

garment   In 

the 

the 

the 

ensemble 

ensemble 

ensemble 

If 

if 

If 

separately 

separately 

separately 

entered 

entered 

entered 
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11-25 
Table   2- -Continued 


Hedd  I  rig/sub - 

heading  In  HTS 

as  nodlfled  by 

Annex  III  and 

Annex  IV 


6203.22.30 


6203.29  20 


6203.29.30 


6203.31.00 
6203.32.10 


Races  of  duty,  effective  with  respec 
products  of  Israel  and  entered,  or 
consunptlon,  on  and  after- - 


C  to  goods  which  are 
Ithdrawn  froa  warehouse  for 


January  1 , 

1989 


6203. 
6203, 


33.10 
33.20 


6203.39.10 
6203.39.20 
6203.39.40 


6203.41.10 

6203.41.20 
6203.42.10 
£203.42.40 
6203.43,10 

6203.43.25 
6203.43.30 

6203.43.40 
6203.49.15 
6203,49.20 

6203.49.30 
6204.11.00 
6204,13.10 
6204.19.10 
6204  21,00 


The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

If 

separately 

entered 

1.2% 

8.8% 
3% 

8.8% 
8% 

2.8% 

3.5CAg  ♦ 

8.4% 
9.1% 
1.9% 
4.2% 
1.9% 

5.2% 
2l.2CAg  + 

8.4% 
5.2% 
5.2% 
3% 

1.2% 
6.8% 
6.8% 
6.8% 
The    rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 


January  1, 
1990 


The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  In 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
6.6% 
0.9% 

6.6% 
2.3% 
6.6% 
6% 

2.1% 

2.6CAg  ♦ 

6.3% 
6.8% 
1.4% 
3.2% 
1.4% 

3  9% 
15.9eAg  •»• 

6.3% 
3.9% 
3.9% 
2   3% 

0.9% 
5.1% 
5.1% 
5.1% 
The    race 

applicable 

to  each 

garment  In 

the 

ensemble 

If 

separately 

entered 


January  1, 
1992 


The  rate 

applicable 

to  each 

garment  in 

the 

ensemble 

if 

separately 

entered 
The  rate 

applicable 

to  each 

garment  in 

Che 

ensemble 

if 

separately 

entered 
The  race 

applicable 

Co  each 

garment  in 

Che 

ensemble 

if 

separately 

entered 
2.2% 
0.3% 

2.2% 

0.8% 

2.2% 

2% 

0.7% 

0.9CAg  ♦ 

2.1% 
2.3% 
0.5% 
1.1% 
0.5% 

1.3% 
5.3CAg  ♦ 

2.1% 
1.3% 
1.3% 
0.8% 

0.3% 
1.7% 
1.7% 
1.7% 
Tlie    rate 

appllcj.ble 

Co  each 

garmenC  in 

the 

ensemble 

if 

separately 

entered 


January  I, 
1995 


Free 


Free 


Free 


Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 

Free 

Free 

Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 


11-26 
Table  2- -Continued 


Heading/sub- 

Rates of  duty, 

effective  with  res 

pect  to  goods  which  are 

heading  in  HTS 

products  of  Israel  and  encered,  or  wlchdrawn  from  warehouse  for 

as  modified  by 

consumption,  on 

and  after- - 

Annex  III  and 

January  1, 

January  1 , 

January  1 , 

January  1 , 

Annex  IV 

1989 

1990 

1992 

1995 

6204.22.30 

The  rate 

The  rate 

The  rate 

Free 

applicable 

applicable 

applicable 

1 

to  each 

to  each 

to  each 

garment  in 

garment  in 

garment  in 

the 

the 

the 

ensemble 

ensemble 

ensemble 

if 

if 

if 

separately 

separately 

separately 

entered 

entered 

entered 

6204.23.00 

The  rate 

The  rate 

The  rate 

Free 

applicable 

applicable 

applicable 

to  each 

to  each 

to  each 

garment  in 

garment  In 

garment  In 

the 

Che 

Che 

ensemble 

ensemble 

ensemble 

if 

if 

If 

separately 

separately 

separately 

i 

entered 

entered 

entered 

6204.29.20 

The  rate 

The  rate 

The  rate 

Free 

applicable 

applicable 

applicable 

to  each 

Co  each 

Co  each 

garment  in 

garmenC  In 

garmenC  in 

the 

Che 

Che 

ensemble 

ensemble 

ensemble 

If 

if 

If 

separately 

separacely 

separacely 

entered 

entered 

enCered 

6204.29.40 

The  rate 

The  race 

The  race 

Free 

applicable 

applicable 

applicable 

to  each 

CO  each 

to  each 

gament  in 

garacnc  In 

garment  In 

the 

Che 

the 

! 

ensemble 

ensemble 

ensemble 

If 

If 

If 

separately 

separately 

separacely 

1 

entered 

entered 

encered 

6204.31.20 

18.6CAg  + 

13.9CAg  * 

4.6CAg  * 

Free 

8.4% 

6.3% 

2.1% 

6204.32.10 

1.2% 

0.9% 

0.3% 

Free 

6204.33.20 

1.2% 

0.9% 

0.3% 

Free 

6204.33.40 

18.5CAg  + 

13.9CAg  * 

4.6CAg  *■ 

Free 

8.4% 

6.3% 

2.1% 

6204.33.50 

1.2% 

0.9% 

0.3% 

Free 

6204.39.20 

18.5eAg  * 

13.9CAg  * 

4.6CAg  ♦ 

Free 

8.4% 

6.3% 

2.1% 

6204.39.30 

1.2% 

0.9% 

0.3% 

Free 

6204.41.20 

6.8% 

5.1% 

1.7% 

Free 

6204.42.10 

4.8% 

3.6% 

1.2% 

Free 

6204.43.10 

4.8% 

3.6% 

1.2% 

Free 

6204.43.30 

6.8% 

5.1% 

1.7% 

Free 

6204.44.20 

4.8% 

3.6% 

1.2% 

Free 

6204.44.30 

6.8% 

5.1% 

1.7% 

Free 

6204.51.00 

6.8% 

5.1% 

1.7% 

Free 

6204.52.10 

3.4% 

2.6% 

0.9% 

Free 

6204.53.10 

4.8% 

3.6% 

1.2% 

Free 

6204.53.20 

6.8% 

5.1% 

1.7% 

Free 

6204.59.10 

4.8% 

3.6% 

1.2% 

Free 

6204.59.20 

6.8% 

5.1% 

1.7% 

Free 

6204. 61. -00 

6.8% 

5.1% 

1.7% 

Free 

6204.62.10 

1.9% 

1.4% 

0.5% 

Free 

6204.62.30 

3% 

2.3% 

0.8% 

Free 

6204.63.10 

1.9% 

1.4% 

0.5% 

Free 
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11-27 
Table  2- -Continued 


Heading/sub- 

Races of  ducy,    effecciv*  wich   respecC   to  goods  which  are 

heading   In  HTS 

products  of  Israel  and  entered,   or  withdrawn  froa  warebous*  for 

as  aodifled  by 

consumption,    on  and  after- - 

Annex    III    and 

January   1, 

January  1, 

January  1 , 

January  1, 

Annex    IV 

1989 

1990 

1992 

1995 

620A.63.12 

2.4% 

1.8% 

0.6% 

Free 

6204.63.15 

6.8% 

5.1% 

1.7% 

Free 

6204.63.20 

4.8% 

3.6% 

1.2% 

Free 

6204.63.25 

6.8% 

5.1% 

1.7% 

Fr«« 

6204.69.10 

6.8% 

5.1% 

1.7% 

Free 

6205.10.10 

3.8% 

2.9% 

1% 

Free 

6205.10.20 

3.8% 

2.9% 

1% 

Free 

6205.20.10 

3.4% 

2.5% 

0.8% 

Free 

6205.20.20 

3.4% 

2.5% 

0.8% 

Free 

6205.30.10 

5.2% 

3.9% 

1.3% 

Fre« 

6205.30.15 

21.2CAg  + 

15.9CAg  ♦ 

3.3CA*  + 

Fre« 

8.4% 

6.3% 

2.1% 

6205.90.20 

3% 

2.3% 

0.8% 

Free 

6205.90.40 

1.2% 

0.9% 

0.3% 

Free 

6206.20.10 

6.8% 

5.1% 

1.7% 

Free 

6206.20.30 

6.8% 

5.1% 

1.7% 

Free 

6206.30.10 

3% 

2.3% 

0.8% 

Free 

6206.30.20 

1.2% 

0.9% 

0.3% 

Free 

6206.40.10 

4.8% 

3.6% 

1.2% 

Free 

6206.40.25 

4.2CAg  + 

3.2CAg  + 

l.lCAg  + 

Free 

6.7% 

5% 

1.7% 

6206.40.30 

11.4% 

8.6% 

2.9% 

Free 

6207.19.00 

2.6% 

2% 

0.7% 

Free 

6207.21.00 

3.2% 

2.4% 

0.8% 

Free 

6207.29.00 

3% 

2.3% 

0.8% 

Free 

6207.91.10 

3.2% 

2.4% 

0.8% 

Free 

6207.92.20 

1.2% 

0.9% 

0.3% 

Free 

6207   99.20 

6.8% 

5.1% 

1.7% 

Free 

6207.99.60 

3% 

2.3% 

0.8% 

Free 

6208.99.20 

6.8% 

5.1% 

1.7% 

Free 

6209.10.00 

18.6CAg  + 

13.9CAg  + 

4.6CAg  ♦ 

Free 

8.4% 

6.3% 

2.1% 

6209.20.20 

6.6% 

5% 

1.7% 

Free 

6209.30.10 

11.4% 

8.6% 

2.9% 

Free 

6209.30.20 

12% 

9% 

3% 

Free 

6209.30.30 

5.4% 

4.1% 

1.4% 

Free 

6209.90.10 

11.4% 

8.6% 

2.9% 

Free 

6209.90.30 

6.8% 

5.1% 

1.7% 

Free 

6210.10.40 

6.8% 

5.1% 

1.7% 

Free 

6211.11.10 

11.8% 

8.9% 

3% 

Free 

6211.12.10 

6.8% 

5.1% 

1.7% 

Free 

6211.20.10 

1.9% 

1.4% 

0.5% 

Free 

6211.20.15 

2.4% 

1.8% 

0.6% 

Free 

6211.20.20 

11.8% 

8.9% 

3%      . 

Free 

6211.20.30 

12% 

9% 

3« 

Free 

6211.20,50 

11.9% 

8.9% 

3% 

Free 

6211.20.70 

6.8% 

5.1% 

1.7% 

Free 

6211.31.00 

6.8% 

5.1% 

1.7% 

Free 

6211.39.00 

1.2% 

0.9% 

0.3% 

Free 

6211.41.00 

6.8% 

5.1% 

1.7% 

Free 

6212.10.10 

12.8% 

9.6% 

3,2% 

Free 

6212.10.20 

7.2% 

5.4% 

1.8% 

Free 

6212.20.00 

10% 

7.5% 

2.5% 

Free 

6212.30  00 

10% 

7.5% 

2.5% 

Free 

6212.90.00 

2.3% 

1.7% 

0.6% 

Free 

6213.10.10 

3% 

2.3% 

0.8% 

Free 

6213.10.20 

3% 

2.3% 

0.8% 

Free 

Heading/sub- 
heading in  HTS 
as  nodlfied  by 
Annex  III  and 
Annex  IV 


6213,20.10 
6213,20.20 
6213.90.10 
6213.90.20 
6214.10.10 

6214.10.20 
6214,20.00 
6214,30,00 
6214,40,00 
6214.90.00 

6215.10.00 
6215.20.00 

6215.90.00 
6216.00.15 
6216.00.20 


6216.00,25 
6216.00.30 
6216.00.38 
6216.00.48 

6216,00.50 

6216.00,60 
6217,90.00 
6301.20.00 

6301.90.00 
6302.22,10 

6302.29.00 
6302,32.10 
6302,39.00 
6302.40,10 
6302.40.20 

6302,51.10 
6302.51,20 
6302,51.30 
6302.51.40 
6302.52.10 

6302.52.20 
6302.53.00 
6302,59,00 
6302.92,00 
6302.93.10 

6302.93.20 
6302.99.10 
6302.99.20 
6303.11.00 
6303.12.00 

6303.19.00 
6303.91,00 
6303.99.00 
6304.11.30 
6304.19.10 

6304.19.15 
6304.19,30 
6304.91.00 


11-28 
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Rates  of  duty,  effective  with  respect  to  goods  which  are  " 

products  of  Israel  and  entered,  or  withdrawn  from  warehouse  for 
conaunption,  on  and  after- - 


January  1 , 
1989 


5.6% 
2,6% 
4,6% 
4,3% 
3.1% 

3,1% 

5,4% 

4% 

4% 

4,8% 

3.2% 

10.6CAg  ••• 

5,4% 
3.2% 
10% 

8.8CAg  ••• 
4.4% 

5.6% 
5.6% 
5.6% 

8.8CAg  * 

4.4% 
1.5% 

1,6% 
3,2% 

1.8CAg  ^ 
6% 

2,2% 
9,1% 

1,3% 
9,1% 
2.4% 
5.1% 
3.1% 

2.8% 
2.2% 
2,6% 
2,9% 
4,1% 

1% 

5,1% 

3,2% 

1% 

2,8% 

3,2% 
3,2% 
3,2% 
2,9% 
2,3% 

3,2% 
4,7% 
3,2% 
4.7% 
2% 

6.8% 
5% 

2.2% 


January  1, 
1990 


4.2% 

2% 

3.5% 

3,2% 

2.3% 

2.3% 

4% 

3% 

3% 
3.6% 

2.4% 

8CAg  * 

4% 
2.4% 
7.5% 

6.6CAg  + 
3.3% 

4.2% 
4.2% 
4.2% 

6.6CAg  * 

3.3% 
1,1% 

1.2% 
2,4% 

1.3CAg  * 
4.5% 
1.6% 
6,8% 

1% 

6,8% 

1.8% 

3.8% 

2.3% 

2.1% 

1.7% 

2% 

2,2% 

3.1% 

0,8% 
3.8% 
2,4% 
0.8% 
2.1% 

2.4% 
2.4% 
2.4% 
2.2% 
1.7% 

2.4% 
3.5% 
2,4% 
3,5% 
1,5% 

5,1% 
3.8% 
1.6% 


J  anuary   1 , 
1992 


4% 
7% 


1,2% 
1,1% 
0,8% 


January   1, 
1995 


Free 
Free 
Free 
Free 
Free 


0,8% 

Free 

1,3% 

Free 

1% 

Free 

1% 

Free 

1.2% 

Free 

0.8% 

Free 

2.7CAg  ♦ 

Free 

1.3% 

0,8% 

Free 

2,5% 

Free 

2.2CAg  + 

Free 

1,1% 

1.4% 

Free 

1.4% 

Free 

1,4% 

Free 

2,2CAg  ♦ 

Free 

1.1% 

0.4% 

Free 

0.4% 

Free 

0.8% 

Free 

0.4CAg  ♦ 

Free 

1.5% 

0.5% 

Free 

2.3% 

Fr«« 

0.3% 

Free 

2.3% 

Free 

0.6% 

Free 

1.3% 

Free 

0.8% 

Free 

0.7% 

Free 

0.6% 

Free 

0.7% 

Free 

0.7% 

Free 

1% 

Free 

0.3% 

Free 

1.3% 

Free 

0,8% 

Free 

0.3% 

Free 

0,7% 

Free 

0,8% 

Free 

0,8% 

Free 

0,8% 

Free 

0,7% 

Free 

0.6% 

Free 

0.8% 

Free 

1,2% 

Free 

0,8% 

Free 

1.2% 

Free 

0.5% 

Free 

1.7% 

Free 

1.3% 

Free 

0.5% 

Free 
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11-30 
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1988 


Heading/sub- 

Rates  of  duty, 

effective  with   res 

pect   to   goods  which  are 

heading   In  HTS 

products   of   Israel   and  entered,    or  withdrawn   froB  warehouse    for 

as  modified  by 

consumption,    on 

and  after- - 

Annex   III   and 

January   1 , 

January  1, 

January  1, 

January   1, 

Annex    IV 

1989 

1990 

1992 

1995 

6304.92.00 

2.9% 

2.2% 

0.7% 

Free 

6304.99.10 

3% 

2.3% 

0.8% 

Free 

6304.99.15 

5.1% 

3.8% 

1.3% 

Free 

6304.99.20 

2.9% 

2.2% 

0.7% 

Free 

6304.99.40 

3% 

2.3% 

0.8% 

Free 

6304.99.60 

2.6% 

1.9% 

0.6% 

Free 

6305.20.00 

2.8% 

2.1% 

0.7% 

Free 

6305.31.00 

3.8% 

2.9% 

1» 

Free 

6305.39.00 

3.8% 

2.9% 

1% 

Free 

6306.19.00 

2.3% 

1.7% 

0.6% 

Free 

6306.29.00 

2.3% 

1.7% 

0.6% 

Free 

6306.31.00 

1.7% 

1.3% 

0.4% 

Free 

6306.39.00 

1.7% 

1.3% 

0.4% 

Free 

6307.10.10 

1.9% 

1.4% 

0.5% 

Free 

6307.90.30 

3.6% 

2.7% 

0.9% 

Free 

6307.90.40 

2   9% 

2.2% 

0.7% 

Free 

6307.90.50 

3.2% 

2.4% 

0.8% 

Free 

6406.10.75 

4.5% 

3.4% 

1.1% 

Free 

6406.10.80 

3.6% 

2.7% 

0.9% 

Free 

6406.99.15 

6.8% 

5.1% 

1.7% 

Free 

6501.00.90 

4.4CAg  ♦ 

3.3CAg  ♦ 

l.lCAg  * 

Free 

4.4% 

3.3% 

1.1% 

6502.00.90 

2.9% 

2.2% 

0.7% 

Free 

6503.00.90 

5.8CAg  ♦ 

4.3CAg  ♦ 

i.4eAg  ♦ 

Free 

2.7%  ♦ 

2%  ■»■ 

0.7%   •»• 

0.8C/«rticle 

0.6C/artlcle 

0.2C/artlcle 

6504.00.90 

2.9% 

2.2% 

0.7% 

Free 

6505.90.15 

3.4% 

2.5% 

0.8% 

Free 

6505.90.20 

3.2% 

2.4% 

0.8% 

Free 

6505.90.25 

3.2% 

2.4% 

0.8% 

Free 

6505.90.30 

20.3CAg  ♦ 

15.2CAg  ♦ 

5.1CAg  ♦ 

Free 

6.2% 

4.6% 

1.5% 

6505.90.40 

n.3CAg  * 

lOCAg  > 

3.3CAg  * 

Free 

3.4% 

2.5% 

0.8% 

6505.90.50 

2.9% 

2.2% 

0.7% 

Free 

6505.90.60 

15.9CAS  ♦ 

11.9CAg  * 

4CAg  + 

Free 

5.6% 

4.2% 

1.4% 

6505.90.70 

2.9% 

2.2% 

0.7% 

Free 

6505.90.80 

8.8CAg  ^ 

6.6CAg  ♦ 

2.2CA8  ♦ 

Free 

3.2% 

2.4% 

0.8% 

6505.90.90 

8.8CAg  * 

6   tCAg  ♦ 

2.2<Ag  ♦ 

Free 

3.2% 

2.«% 

0.8% 

6506.10.60 

1% 

0.7% 

0.2% 

Free 

6506.91.00 

1% 

0.7% 

0.2% 

Free 

6506.99.00 

3.4% 

2.6% 

0.9% 

Free 

6702.90.40 

3.6% 

2.7% 

0.9% 

Free 

7019.10.10 

3% 

2.2% 

0.7% 

Free 

7019.10.20 

3.8% 

2.9% 

1% 

Pre* 

7019.10.40 

2.4% 

1.8% 

0.6% 

Free 

7019.10.60 

2.4% 

1.8% 

0.6% 

Free 

7019.20.10 

2.4% 

1.8% 

0.6% 

Free 

7019.20.20 

3.4% 

2.5% 

0.8% 

Free 

7019.20.50 

4.5% 

3.4% 

1.1% 

Free 

7019.90.10 

2.8% 

2.1% 

0.7% 

Free 

8482.10.50 

4.4% 

3.3% 

1.1% 

Free 

8482.99.10 

4.4% 

3.3% 

1.1% 

Free 

8906.00.10 

1.7% 

1.3% 

0.4% 

Free 

9404.21.00 

2.4% 

1.8% 

0.6% 

Free 

Heading/sub- 
heading in  HTS 
as  modified  by 
Annex  III  and 
Annex  IV 


9404.29.90 
9404.90.10 
9404.90.20 
9404.90.80 
9502.91.00 

9506.21.80 


Races  of  duty,  effective  with  respect  to  goods  which  are 
products  of  Israel  and  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  and  after- - 


January  1, 
1989 


2.4% 

2.4% 

2.4% 

2% 

3.2% 

1.7% 


January  1, 
1990 


1.8% 
1.8% 
1.8% 
1.5% 
2.4% 

1.3% 


January  1, 
1992 


0.6% 
0.6% 
0.6% 
0.5% 
0.8% 

0.4% 


January   1, 
1995 


Free 
Free 
Free 
Free 
Free 

Free 
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ANNEX    III 

MODIFICATIONS  TO  IMPLEMENT  DECISIONS  TAKEN  UNDER  THE 
GENERALIZED  SYSTEM  OF  PREFERENCES  PROGRAM 


Section  1 

1    General  note  3<c)(ll)(A)  of  Che  Haraontzed  Tariff  Schedule  of  the  United 
States  (.MTS)  Is  modlfled-- 


in-2 


"Brunei  Darussalan".  "Korea.  Republic  of 
ind  "Taiwan"  froii  the  enuaeratton  of 


(a)  by  deleting  "Bahrain". 
"Nauru".  "Panajna".  "Singapore" 
Independent  countries. 

(b)  by  deleting  "Bermuda"  and  "Hor.g  Kong"  from  the  enumeration  of  non- 
indepentent  countries  and  territories. 

(c)  by  deleting  "Brunei  Darussalam"  and  "Singapore"  from  the  enumeration 
of  members  of  the  Association  of  South  East  AsLan  Nations  (ASE.VJ)  and  by 
modifying  "Association  of  South  East  Asian  Nations  (ASEAN)"  to  read  "Members 
of  the  Association  of  South  East  Asian  Nations  (ASEAN)  Eligible  for  CSP" 

2   General  note  3(c)(ll)(D)  of  the  HTS  Is  modified  by  deleting  such  note  and 
substituting  therefor  the  following  new  general  note  3(c)(ll) (D) - - 

"(D)  Articles  provided  for  In  a  subheading  for  which  a  rate  of  duty  "Free" 

appears  In  the  "Special"  subcolumn  of  rate  of  duty  column  1  followed  by 
the  s>i;bol  "A*"  in  parentheses,  if  imported  from  a  beneficiary  developing 
country  set  out  opposite  the  subheading  numbers  listed  below,  are  not 
eligible  for  the  duty-free  treatment  provided  In  subdivision  (c)(v)(C)  of 
this  note: 


0603 

.10 

.70 

Colombia 

0702 

.00 

.60 

Mexico 

0703 

.20 

.00 

Mexico 

0704 

.10 

.40 

Mexico 

0704 

.10 

.60 

Mexico 

0704 

.20 

.00 

Mexico 

0705 

.11 

.40 

Mexico 

0705 

.19 

.40 

Mexico 

0707 

.00 

.20 

Mexico 

0707 

.00 

.40 

Mexico 

0708 

10 

40 

Mexico 

0709 

30 

20 

Mexico 

0709 

30 

40 

Mexico 

0709 

60 

00 

Mexico 

0709 

90 

13 

Mexico 

0709 

90 

20 

Mexico 

0710 

21 

40 

Mexico 

0710 

80 

50 

Mexico 

0710 

80 

70 

Mexico 

0711 

40 

00 

Mexico 

0711 

90 

60 

Mexico 

0804 

50 

40 

Mexico 

0807 

10 

20 

Mexico 

0807 

10 

70 

Mexico 

0810 

90 

40 

Mexico 

0811 

10 

00 

Mexico 

0813 

10 

00 

Turkey 

0813 

30 

00 

Argentina 

1005 

90 

40 

Argentina 

1006 

30 

10 

Mexico 

1007 

00 

00 

Argentina 

1515 

30 

00 

Brazil 

1701 

11 

00 

Brazil 

1701 

12 

00 

Brazil 

1701 

91 

20 

Brazil 

1701. 

99. 

00 

Brazil 

1806 

10 

40 

Brazil 

1904. 

90. 

00 

Mexico 

2001. 

10. 

CO 

Mexico 

2001. 

90. 

40 

Mexico 

2005 

2005 

2005 

2007 

2203 

2208 

2401 

2529 

2620 

2620 

2620 

2804 

2824 

2824 

2825 

2827 

2843 

2843 

2903. 

2905. 

2906. 

2909. 

2915. 

2915. 

2915. 

2916. 

2916. 

2916. 

2917. 

2917. 

2917. 

2918. 

2918. 

2918. 

2918. 

2924. 

2933. 

2933 

2933 


. 10 . 00 
.90.55 
.90.90 
.99.50 
.00.00 
.90.45 
.20.40 
.22.00 
.19.60 
.20.00 
.30.00 
.69.10 
.10.00 
.20.00 
.90.15 
.59.05 
.21.00 
.29.00 
.59.40 
.19.00 
.11.00 
.19.10 
.31.00 
.39.10 
.70.00 
.15.50 
19.50 
39.15 
13.00 
14.10 
19.50 
11.10 
22.10 
22.50 
90.30 
29.39 
19.35 
40.10 
90.31 


Mexico 

Mexico 

Mexico 

Brazil 

Mexico 

Mexico 

Brazil 

Mexico 

Mexico 

Mexico 

Mexico 

Brazil 

Mexico 

Mexico 

Brazil 

Israel 

Mexico 

Mexico 

Israel 

Brazil 

Brazil 

Brazil 

Brazil 

Mexico 

Brazil 

Brazil 

Brazil 

Bahamas 

Brazil 

Brazil 

Brazil 

Brazil 

Turkey 

Bahamas 

Bahamas 

Bahamas 

Bahamas 

Israel 

Bahamas 


3004 

.90 

.60 

Bahamas . 
Turkey 

3201 

.90 

50 

Mexico 

3203 

.00 

.50 

Mexico 

3207 

,40 

.10 

Mexico 

3301 

.12 

.00 

Brazil 

3703 

.10 

30 

Brazil 

3703 

20 

30 

Brazil 

3703 

90 

30 

Brazil 

3823 

90 

40 

Brazil 

3904 

10 

00 

Mexico 

3904 

21 

00 

Mexico 

3904 

22 

00 

Mexico 

3909 

10 

00 

Israel 

3921 

13 

50 

Mexico 

3921 

90 

50 

Mexico 

3922 

10 

00 

Mexico 

3922 

20 

00 

Mexico 

3922 

90 

00 

Mexico 

4011 

10 

00 

Brazil 

4011 

20 

00 

Brazil 

4011 

40 

00 

Brazil 

4011 

91 

50 

Brazil 

4011 

99 

50 

Brazil 

4012 

10 

50 

Brazil 

4104 

21 

00 

Argentina 

4104 

22 

00 

Argentina 

4104 

29 

60 

Argentina 

4104 

31 

60 

Argentina 

4104 

31 

80 

Argentina 

4104 

39 

60 

Argentina 

4104 

39 

80 

Argentina 

4105 

20 

60 

Argentina 

4106 

12 

00 

India 

4106. 

19 

00 

India 

4106. 

20. 

30 

India 

4107 

29 

60 

Argentina 

4107 

90. 

60 

Argentina 

4109. 

00 

70 

Argentina 

4^09 

10 

40 

Mexico 

4411 

11 

00 

Brazil 

4411 

19 

20 

Brazil 

4411 

19 

40 

Brazil 

4411 

21 

00 

Brazil 

4411 

29 

60 

Brazil 

4411 

29 

90 

Brazil 

4412 

19 

40 

Indonesia 

4412 

99 

40 

Indonesia 

4818 

10 

00 

Mexico 

4818 

20 

00 

Mexico 

4818 

30 

00 

Mexico 

4818 

50 

00 

Mexico 

4823 

20 

10 

Brazil 

4323 

90 

65 

Mexico 

5208 

31 

20 

India 

5208 

32 

10 

India 

5208 

41 

20 

India 

5208 

42 

10 

India 

5208 

51 

20 

India 

5208 

52 

10 

India 

5607 

30 

20 

Mexico 

6210 

10 

20 

Mexico 

6307 

90 

60 

Mexico 

6405 

90 

20 

Mexico 

6406 

10 

65 

Brazil 

6406 

99 

60 

Argentina 

6310 

11 

.00 

Mexico 

6905 

10 

.00 

Mexico 

6909 

19 

10 

Mexico 

6910.10  00  Brazil; 
Mexico 


6910  90.00 


6911  90  00 


6912. 

7004 

7113. 

7113. 

7113. 

7113. 

7113. 

7114. 

7114. 

7115. 

7116. 

7116. 

7202. 

7202. 

7202. 

7202. 

7202. 

7307. 

7307 

7314 

7320 

7320 

7323 

7401 

7402 


00.44 
10.20 
11.50 
19.21 
19.50 
.20.21 
. 20 . 50 
.11.70 
.20.00 
.90.20 
.10.10 
.20.10 
.11.10 
.19.50 
.21.10 
.21.50 
. 30 . 00 
.21.50 
.91.50 
.19.00 
.10.00 
.20.10 
.94.00 
.10.00 
.00.00 


7403.11.00 


Brazil; 
Mexico 

Brazil; 
Mexico 

Brazil 

Mexico 

Thailand 

Israel 

Thailand 

Israel 

Thailand 

Mexico 

Mexico 

Mexico 

Thailand 

Thailand 

Mexico 

Mexico 

Brazil 

Brazil 

Brazil 

Brazil 

Brazil 

Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

Peru; 
Zambia 


7403 

12 

00 

Peru; 
Zambia 

7403 

13 

00 

Peru, 
ramhla 

7403 

19 

00 

Peru; 
Zambia 

7403 

21 

00 

Peru, 
Zambia 

7403 

22 

00 

Peru; 
Zambia 

7403 

23 

00 

Pei\i. 

7403 

29 

00 

Peru; 
Zambia 

7604 

10 

30 

Veneiutla 

7604 

29 

30 

Venezuela 

7605 

11 

00 

Venezuela 

7605 

21 

00 

Venezuela 

7608 

10 

00 

Brazil 

7608 

20 

00 

Brazil 

7609 

00 

00 

Brazil 

7903 

10 

00 

Mexico 

7903 

90 

30 

.Mexico 

8406 

11 

90 

Israel 

8406 

19 

90 

Israel 

8406 

,90 

.90 

Israel 

8407  32  20  Brazil; 
Mexico 


8407 

33 

20 

Brazil ; 
Mexico 

8407. 

34 

20 

Brazil; 
Mexico 

8408 

10, 

00 

Brazil 

8408 

20 

20 

Brazil 

8408 

20 

90 

Brazil 

8408 

90 

90 

Brazil 

8409 

91 

91 

Brazil; 
Mexico 

8409 

91 

97 

Brazil; 
Mexico 

8409 

91 

99 

Brazil, 
Mexico 

8409 

99 

9i 

Brazil 

8409 

99 

92 

Brazil 

8409 

99 

99 

Brazil 

8411 

91 

90 

Brazil 

8411 

99 

90 

Brazil 

8414 

51 

00 

Mexico 

8414 

59 

80 

Mexico 

8414 

60 

.00 

Mexico 

8414 

.90 

10 

Mexico 

8415 

.10 

.00 

Mexico 

8415 

.81 

.00 

Mexico 

8415 

.82 

.00 

Mexico 

8415 

83 

00 

Mexico 

8415.90.00  Mexico 

8419  11.00  Israel 

8419.19.00  Israel 

8419  90.10  Israel 

6421  23  00  Brazil, 
Mexico 


8421 

31 

00 

Brazil; 
Mexico 

8424 

20 

10 

Mexico 

8424. 

90 

10 

Mexico 

8425, 

20, 

00 

Mexico 

8425, 

31, 

00 

Mexico 

8425. 

41, 

00 

Mexico 

8425, 

42 

00 

Mexico 

8426, 

11. 

00 

Mexico 

6426, 

12 

00 

Mexico 

8426 

19 

00 

Mexico 

8426, 

20 

00 

K»xlco 

8426, 

30 

00 

Mexico 

8426, 

41 

00 

Mexico 

8426 

49 

00 

Mexico 

8426 

91 

00 

Mexico 

8426 

99 

00 

Mexico 

8428 

10 

00 

Mexico 

8428 

20 

00 

Mexico 

8428 

31 

00 

Mexico 

8428 

32 

00 

Mexico 

8428 

33 

00 

Mexico 

8428 

39 

00 

Mexico 

8428 

40 

00 

Mexico 

8428 

50 

00 

Mexico 

8428 

60 

00 

Mexico 

8428 

90 

00 

Mexico 

8429 

11 

00 

Brazil 

8429 

19 

00 

Brazil 

8429 

20 

00 

Brazil 

8429 

30 

00 

Brazil 

8429 

40 

00 

Brazil 

8429 

51 

50 

Brazil 

8429 

52 

50 

Brazil 

8429 

59 

50 

Brazil 

8430 

10 

00 

Brazil 

8430 

20 

00 

Brazil 

8430 

31 

.00 

Brazil 

8430 

39 

.00 

Brazil 

8430 

.41 

.00 

Brazil 

8430 

49 

.80 

Brazil 

8430 

.50 

.50 

Brazil 

8430 

.61 

.00 

Brazil 

8430 

.62 

.00 

Brazil 

8430 

.69 

.00 

Brazil 

8431 

.10 

.00 

Mexico 

8431 

.31 

.00 

Mexico 

8431 

.39 

.00 

Mexico 

8431 

.41 

.00 

Brazil 

8431 

.42 

.00 

Brazil 

8431 

43 

.80 

Brazil 

8431 

.49 

.10 

Mexico 

8431 

.49 

.90 

Brazil 

8465 

.94 

.00 

Brazil 
Mexico 

8470.40.00  Mexico 

8471.20.00  Mexico 

8471,91.00  .Mexico 

8471.99.30  Mexico 
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8473 

21.00 

Hexico 

8512.90.70 

Hexico 

8708 

10. 

00 

Brazil; 

8473 

29.00 

Mexico 

Mexico 

8473 

30.80 

Mexico 

8512.90.90 

Brazil; 

8473 

4C.00 

Mexico 

Mexico 

8708 

21. 

00 

Brazil; 
Mexico 

8479 

10.00 

Brazil; 

8516.90  60 

Hexico 

Mexico 

8519  91  00 

Brazil; 

8708 

29. 

00 

Brazil: 
Hexico 

8479 

30  00 

Brazil; 

Mexico 

Hexico 

8519.99.00 

Brazil 

8708 

31 

50 

Brazil; 
Hexico 

84  ,'9 

81.00 

Brazil; 

8523.11.00 

Mexico 

Mexico 

8523.12.00 
8523.13.00 

Mexico 
Mexico 

8708 

39 

50 

Brazil; 
Hexico 

8479 

82.00 

Brazil; 

8523.20.00 

Mexico 

Mexico 

8523.90.00 

Mexico 

8708 

40 

10 

Brazil: 
Hexico 

8479 

89.90 

Brazil; 

8527.11.11 

Brazil: 

Mexico 

Mexico 

8708 

40 

20 

Brazil; 
Hexico 

8479 

90.00 

Brazil 

8527.21.10 

Brazil: 

Hexico 

8708 

40 

50 

Brazil: 

8483 

10.10 

Brazil; 
Hexico 

8527.31  40 

Brazil: 

Mexico 

Hexico 

8708 

50 

50 

Brazil: 

8483 

10.30 

Brazil 

Mexico 

8501 

20.40 

Mexico 

8534.00.00 

Mexico 

8501 

20.50 

Hexico 

8535.10.00 

Mexico 

8708 

50 

80 

Brazil; 

8501 

31.40 

Hexico 

8535.21.00 

Mexico 

Mexico 

8501 

31  50 

Hexico 

8535.29.00 

Mexico 

8501 

31.80 

Mexico 

8535.30.00 

Hexico 

8708 

60 

50 

Brazil; 

8501 

32.60 

Mexico 

8535.40.00 

Hexico 

Hexico 

8501 

33.60 

Hexico 

8535.90.00 

Hexico 

8501 

34.60 

Hexico 

8536.10.00 

Hexico 

8708 

60 

80 

Brazil; 

8501 

40.40 

Hexico 

8536.20.00 

Hexico 

Mexico 

8501 

40.50 

Mexico 

8536.30.00 

Hexico 

8501 

51.40 

Mexico 

8536.41.00 

Mexico 

8708 

70 

80 

Brazil; 

8501 

51.50 

Hexico 

8536.49.00 

Hexico 

Hexico 

8501 

61.00 

Mexico 

8536.50.00 

Hexico 

8501 

62.00 

Mexico 

8536.61.00 

Hexico 

8708 

80 

50 

Brazil; 

8501 

63.00 

Hexico 

8536.69.00 

Hexico 

Mexico 

8501 

64.00 

Mexico 

8536.90.00 

Hexico 

8502 

11.00 

Hexico 

8537.10.00 

Hexico 

8708 

91 

50 

Brazil; 

8502 

12.00 

Mexico 

8537.20  00 

Hexico 

Mexico 

8502 

13.00 

Hexico 

8538.10.00 

Hexico 

8502 

20.00 

Hexico 

8538.90.00 

Hexico 

8708 

93 

50 

Brazil; 

8502 

30.00 

Hexico 

8539.10.00 

Hexico 

Hexico 

8502 

40.00 

Hexico 

8539.90.00 

Mexico 

8503 

00.60 

Hexico 

8543.10.00 

Mexico 

8708 

99 

50 

Brazil: 

8504 

10.00 

Mexico 

8543.20.00 

Mexico 

Hexico 

8504 

40.00 

Mexico 

8543.30  00 

Mexico 

8504 

50  00 

Mexico 

8543.80.90 

Mexico 

8716 

90 

50 

Brazil: 

8504 

90.00 

Mexico 

8543.90.80 

Mexico 

Mexico 

8505 

19.00 

Mexico 

8544.20.00 

Hexico 

8507 

30.00 

Hexico 

8544.30.00 

Hexico 

8802 

30 

00 

Brazil 

8507 

40.00 

Hexico 

8544.41.00 

Hexico 

9008 

90 

40 

Hexico 

8507 

80.00 

Hexico 

8544.51.40 

Mexico 

9009 

90 

00 

Hexico 

8507 

90,80 

Hexico 

8544.51.80 

Mexico 

9013 

20 

00 

Mexico 

8509 

90.20 

Hexico 

8544.60.20 

Mexico 

9018 

39 

00 

Mexico 

8511 

10.00 

Mexico 

8547.90.00 

Brazil 

9021 

90 

80 

Mexico 

8511 

20.00 

Mexico 

8548.00.00 

Hexico 

9025 

11 

20 

Brazil 

8511 

30.00 

Hexico 

8605.00.00 

Hexico 

9025 

19 

00 

Hexico 

8511 

40.00 

Mexico 

8606.10.00 

Mexico 

9028 

90 

.00 

Mfexlco 

8511 

50.00 

Mexico 

8606.20.00 

Mexico 

9113 

10 

.00 

Thailand 

8511 

80.60 

Mexico 

8606.30.00 

Mexico 

9303 

.30 

.40 

Brazil 

8511 

90.60 

Mexico 

8606.91.00 

Hexico 

9401 

.20 

.00 

Mexico 

8606.92.00 

Mexico 

9401 

.30 

.40 

Yugoslavl 

8512 

40.40 

Brazil: 

8606.99.00 

Mexico 

9401 

.61 

.40 

Yugoalavl 

Hexico 

9401 
9401 

.69 
.90 

.60 
.10 

Yugoslavl 
Hexico 

9403.40.60 

Mexico 

9403.50.60 

Hexico 

9403.90.10 

Hexico 

9405.10.80 

Hexico 

9405.20.80 

Mexico 

Sf?ti9n  2 

9405.40.80  Mexico 
9405.91.20  Mexico 
9504.20.60  Brazil 


9508 

00 

00 

Brazil 
Mexico 

9613 

80 

20 

Mexico 

9613 

90 

40 

Mexico 

Motes : 

1.  Bracketed  matter  Is  Included  to  assist  In  the  understanding  cf  the 
proclaiaed  nodlflcatlons. 

2.  The  following  supersedes  matter  now  In  the  HTS.   The  subheadings  and 
superior  descriptions  are  set  forth  In  coluonar  format,  and  material  in  such 
columns  Is  inserted  in  the  columns  of  the  HTS  designated  'Headlng/Subheadlrg" , 
"Article  Description",  "Rates  of  Duty  1-General",  "Rates  of  Duty  1-Special", 
and  "Rates  of  Duty  2",  respectively. 

1.   Subheading  2825.90.50  is  superseded  by: 

(Hydrazine . . . ; ] 
[Other: ) 

•2825.90.15  Niobium  oxide 3.7%    Free  (A*,E,IL)   25% 

2825.90.60  Other 3.7%    Free  (A.E.IL)   25%" 


2.   Subheadings  2903.40.10  and  2903.40.50  are  superseded  by: 


[Halogenated. . . : ] 
'2903.40.00       Halogenated  derivatives 
of  acyclic  hydrocarbons 
I                 containing  two  or  more 
I  different  halogens 


3.7%    Free  (A,E,IL) 


25%" 


3.   Subheading  6117.10.30  is  superseded  by: 

I  (Oth«r  made. . . : ) 

[Shawls....:] 
"6117.10.40  Containing  70  percent 

,  or  mora  by  weight  of 

silk  or  silk  waste. . . 


10.1% 


6117.10  60 


Other 10.1% 


Free  (A.E) 

4.1%  (ID 

Free  (E*) 

4.1%  (XL) 


90% 


90%" 


4.   Subheading  6213.10.00  Is  superseded  by: 

[Handkerchiefs:] 

'Of  silk  or  silk  waste: 
6213.10.10  Containing  70  percent 

or  mora  by  weight  of 
silk  or  silk  waste. . . , 


7.5% 


621.. 10. 20 


Other 7.5% 


Free  (A.E) 
3%  (IL) 

Free  (E*) 
3%  (IL) 


60% 


60%" 


UMI 
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5.  Subheading  9502.10.30  Is  superseded  by: 


[Dolls. . . :] 

[Dolls,...:] 
"Other: 


9502.10.40 


9502.10.60 


9502.10.80 


Not  over  33  ca 

in  height 12% 

Other: 

Capable  of 

electro- 

■echanlcal 

Boveaent  of 

body  parts 

activated 

by ,  and 

synchronized 

with,  an 

Integral  or 

accompanying 

cassette 

tape  player 

or  nlcro- 

processor 12% 

Other 12% 


Free  (E,IL) 


70% 


Free  (A,E.IL)  70% 
Free  (E,IL)    70%" 


Section  3 

1.   For  the  following  HTS  subheadings  the  "Special"  subcolumn  of  rate  of  duty 
column  1  Is  modified  by  inserting  in  the  parentheses  the  symbol  "A." 
Immediately  before  "E"  in  each  such  subheading: 


0305.63.20 
1103.12.00 


1104.12.00 
1604.16.40 


2001.90.30 
2005.80.00 


2934.90.25 
3604.10.00 


7013.10.10 


2.  For  the  following  HTS  subheadings  the  "Special"  subcoluim  of  rate  of  duty 
column  1  is  modified  by  inserting  the  rate  of  "Free  (A)"  for  each  such 
subheading: 

5404.90.00 
5405.00.60 

3.  For  HTS  subheading  7307  19.90  the  "Special"  subcolumn  of  rate  of  duty 
column  1  is  modified  by  deleting  the  symbol  "A*"  for  such  subheading. 


4  For  the  following  HTS  subheadings  the  "Special"  subcolumn  of  rate  of  duty 
column  1  Is  modified  by  deleting  the  syrabol  "A*"  and  inserting  an  "A"  in  lieu 
thereof  for  each  such  subheading: 


0804 

50.80 

3918.10 

10 

3921.90.11 

3926.90.75 

4203.30.00 

?831 

10.00 

3918.10 

31 

3921.90.40 

3926.90.83 

4206.90.00 

2906 

13.50 

3919.10 

20 

3923.10.00 

3926.90.87 

4303.10.00 

2918 

30.50 

3919.90 

50 

3923.21  00 

3926.90.90 

4409.10.50 

2925 

11.00 

3920.10 

00 

3923.29.00 

4013.10.00 

4409.20.50 

2930 

90.50 

3920.20 

00 

3923.30.00 

4013.90.50 

4412.11.10 

2933 

29.45 

3920.42 

50 

3923.90.00 

4015.11.00 

4412.12.10 

2933 

59.30 

3920.51 

10 

3924.10.20 

4016.95.00 

4412.29.10 

2933 

90.48 

3920.51 

50 

3924.90.10 

4016.99.03 

4418.20.00 

2934 

90.47 

3920.63 

10 

3924.90.50 

4016.99.10 

4419.00.80 

3406 

00.00 

3920.69 

00 

3925  30.10 

4016.99.20 

4420.90.40 

3903 

30.00 

3920.99 

10 

3926.30.10 

4201.00.30 

4420.90.80 

3905 

20.00 

3920.99 

20 

3926.40.00 

4202.32.20 

4601.20.90 

3916 

90.10 

3921.12 

11 

3926.90.25 

4203.21.20 

4811.21.00 

3916 

90  20 

3921.13 

U 

3926.90.35 

4203.21.80 

4816.10.00 

Federal  Regbter  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1986  /  Presidential  Documents         47451 


1 

I1I-6 

—  ' ~——jt 

m  -m^^  w   «#BA«ft^««K   •«■••   A4n 

4820.50.00 

7321.13.00 

8302.41.90 

8463.10.00 

8518.40.10 

4821.90.20 

7321.81.10 

8302.42.30 

8463.20.00 

8518.40.20 

4823.11.00 

7321.82.10 

8302.42.60 

8463.30.00 

8518.50.00 

5607.29.00 

7321.90.00 

8302.49.40 

8463.90.00 

8518.90.10 

5903.10.20 

7323.91.50 

8302.49.60 

8464.10.00 

8518.90.30 

5903.20.20 

7323.93.00 

8302.49.80 

8464 . 20 . 00 

8519.40.00 

5903.90.20 

7323.99.50 

8302.60.30 

8464.90.00 

8520.10.00 

5906.10.00 

7323.99.90 

8302.60.90 

8465.10.00 

8520.20.00 

5906.91.20 

7324.10.00 

8305.10.00 

8465.91.00 

8520.31.00 

5906.99.20 

7324.21.50 

8305.90.30 

8465.92.00 

8520.39.00 

6306.22.10 

7324.29.00 

8306.10.00 

8465.93.00 

8520.90.00 

6306.31.00 

7325.91.00 

8306.29.00 

8465.95.00 

8521.10.00 

6306.49.00 

7325.99.50 

8308.90.60 

8465.96.00 

8522.90.60 

6406.10.60 

7326.19.00 

8403.90.00 

8465.99.00 

8522.90.90 

6406.20.00 

7326.20.00 

8414.30.40 

8470.10.00 

8525.20.05 

6406.99.30 

7326.90.90 

8418.10.00 

8470.21.00 

8525.20.20 

6506.10.60 

7407.21.70 

8418.21.00 

8470.29.00 

8525.20.50 

6506.91.00 

7408.19.00 

8418.22.00 

8470.30.00 

8527.11.60 

6601.10.00 

7412.20.00 

8418.29.00 

8471.10.00 

8527.19.00 

6601.91.00 

7413.00.50 

8418.30.00 

8471.92.10 

8527.32.00 

6601.99.00 

7418.10.20 

8418.99.00 

8471.92.40 

8527.39.00 

6603.20.90 

7418.10.50 

8419.81.10 

8471.92.65 

8527.90.80 

6701.00.00 

7418.20.10 

8419.89.50 

8471.92.90 

8528.10.40 

6702.10.40 

7418.20.50 

8421.39.00 

8471.93.20 

8539.21.40 

6702.90.10 

7419.91.00 

8425.11.00 

8471.93.40 

8539.22.40 

6702.90.40 

7419.99.50 

8425.19.00 

8471.93.60 

8539.22.80 

6704.11.00 

7615.10.30 

8425.39.00 

8471.99.90 

8539.29.10 

6704.19.00 

7615.10.50 

8425.49.00 

8472.30.00 

8539.29.40 

6704.20.00 

7615.10.70 

8435.10.00 

8472.90.80 

8543.80.60 

6704.90.00 

7615.10.90 

8435.90.00 

8479.89.60 

8608.00.00 

6908.10.20 

7615.20.00 

8438  .'80. 00 

8481.30.10 

8708.94.50 

6913.10.10 

7616.90.00 

8438.90.90 

6481.30.90 

8713.10.00 

6913.10.20 

7907.90.30 

8452.10.00 

8481.80.10 

8715.00.00 

6913.90.10 

7907.90.60 

8456.10.10 

8481.80.50 

8716.10.00 

7009.10.00 

8203.20.60 

8456.20.10 

8481.80.90 

8716.20.00 

7009.91.10 

8203.30.00 

8456.30.10 

8481.90.10 

8716.31.00 

7009.92.10 

8203.40.60 

8456.30.50 

8481.90.50 

8716.39.00 

7011.10.50 

8204.11.00 

8456.90.10 

8483.10.50 

8716.40.00 

7011.20.00 

8204.12.00 

8456.90.50 

8507 . 10 . 00 

8716.80.50 

7011.90.00 

8204.20.00 

8457.10.00 

8507.20.00 

8716.90.30 

7014.00.50 

8205.20.30 

8458.11.00 

8509.30.00 

8903.10,00 

7018.90.50 

8205.30.60 

8458.19.00 

8509.40.00 

8903.91.00 

7113.19.25 

8205.40.00 

8458.91.50 

8509.80.00 

8903.92.00 

7113.19.29 

8205.51.30 

8458.99.50 

8509.90.40 

8903.99.15 

7113.20.25 

8205.51.45 

8459.29.00 

8511.80.20 

8903.99.20 

7113.20.29 

8205.51.75 

8459.31.00 

8511.90.20 

8903.99.90 

7114.19.00 

8205.59.10 

8459.39.00 

8512.10.20 

8905.90.10 

7115.90.10 

8205.59.45 

8459.40.00 

8512.40.20 

9003.11.00 

7117.19.50 

8205.59.55 

8459.51.00 

8512.90.40 

9003.19.00 

7117.90.50 

8205.59.60 

8459.59.00 

8513.10.20 

9003.90.00 

7305.31.20 

8205.59.80 

8459.61.00 

8513.10.40 

9004.10.00 

7306.30.30 

8205.70.00 

8459.69.00 

8513.90.20 

9004 . 90 . 00 

7306.50.30 

8207.12.30 

8459.70.00 

8513.90.40 

9006  ,  30 ,  00 

7307.19.30 

8211.91.60 

8460.11.00 

8516.31.00 

9006,52,10 

7307.22.10 

8211.92.80 

8460.19.00 

8516.32.00 

9006.52,30 

7307.92.30 

8213.00.30 

8460.29.00 

8516.40.20 

9006.59,40 

7307.93,30 

8214.10.00 

8460.39  00 

8516.50.00 

9007.91,80 

7308.10.00 

8214.90.60 

8460.40.00 

8516.80.40 

9008,20.40 

7  308.20.00 

8215.91.90 

8460.90.00 

8516.80.80 

9009.12,00 

7308.40.00 

8215  99.50 

8461.10.00 

8517.10.00 

9009  21,00 

7308  90.90 

8301.20.00 

8461.20.00 

8517.40.40 

9009.22.00 

7312  10.60 

8301.30.00 

8461.30.00 

8517.81.00 

9009.30.00 

7312.10.90 

8301.40.60 

8461.40.50 

8517.90.30 

9010.90,80 

7315.89.10 

8301.60.00 

8461.50.00 

8517.90.40 

9017.80.00 

7316.00  00 

8301.70.00 

8461.90.00 

8518.10  00 

9019.10.20 

7317.00.65 

8302.10.60 

8462.29.00 

8518.21.00 

9022.29.40 

7317.00.75 

8302  10.90 

8462.39.00 

8518.22.00 

9032.89.20 

7318.21.00 

8302.20  00 

8462.49.00 

8518.29.00 

9032.90.20 

7321.11.10 

8302.41.30 

8462.91.00 

8518.30.10 

9113.20.60 

7321  12.00 

8302.41.60 

8462.99  00 

8518,30  20 

9113.20.90 
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9201.10.00 

9401.90.35 

9405.20.40 

9503.90.60 

9506.69.60 

9201.20.00 

9401.90.40 

9405.20.60 

9503.90.70 

9506.70.40 

9201.90.00 

9401.90.50 

9405.30.00 

9504.10.00 

9506.91.00 

9206.00.20 

9403 . 10 . 00 

9405.40.40 

9504.30.00 

9506.99.15 

9207.90.00 

9403.20.00 

9405.40.60 

9504.40.00 

9506.99.30 

9208.10.00 

9403.30.80 

9405.50.30 

9504.90.40 

9506.99.60 

9209.92.20 

9403.40.90 

9405.50.40 

9504.90.60 

9507.90.80 

9209.94.40 

9403.50.90 

9405.60.20 

9504.90.90 

9601.10.00 

9209.99.10 

9403.60.80 

9405.60.40 

9505.10.10 

9603.21.00 

9306.30.40 

9403.70.80 

9405.99.20 

9505.10.25 

9603.29.40 

9401.10.40 

9403.80.30 

9405.99.40 

9505.10.30 

9603.29.80 

9401.10.80 

9403.80.60 

9406.00.80 

9505.90.20 

9603.40.20 

9401.30.80 

9403.90.25 

9501.00.40 

9505.90.60 

9603.40.40 

9401.40,00 

9403.90.50 

9502.10.20 

9506.29.00 

9603.90.80 

9401.50.00 

9403.90.70 

9503.41.10 

9506.31.00 

9604 . 00 . 00 

9401.61.60 

9403.90.80 

9503.50.00 

9506.39.00 

9613.90.80 

9401.69.80 

9404.10.00 

9503.60.00 

9506.51.20 

9615.11.40 

9401.71.00 

9404.21.00 

9503.80.20 

9506.51.40 

9615.90.40 

9401.79.00 

9404.29.90 

9503.80.40 

9506.51.60 

9616.10.00 

9401.80.40 

9404.90.20 

9503.80.60 

9506.59.80 

9617.00.10 

9401.80.60 

9405.10.40 

9503.80.80 

9506.62.80 

9401.90.25 

9405.10.60 

9503.90.50 

9506.69.40 

5.  For  the  following  HTS  subheadings  the  "Special"  subcoluan  of  rate  of  duty 
column  1  Is  aodifled  by  deleting  the  symbol  "A"  and  Inserting  an  "A*"  In  lieu 
thereof  for  each  such  subheading: 


0711.40.00 

2915 

70.00 

7403.29.00 

8430.31,00 

8502.20.00 

1006.30.10 

2916 

19.50 

8406.11.90 

8430.39.00 

8507.40.00 

1007.00.00 

2916 

39.15 

8406.19.90 

8501.20.50 

8512.40.40 

1701.12.00 

2918 

22.50 

8406.90.90 

8501.31.80 

8512.90.90 

1806.10.40 

3909 

10.00 

8408.10.00 

8501.32.60 

8535.29.00 

1904 . 90 . 00 

4412 

19.40 

8409.91.91 

8501.33.60 

8543.10.00 

2005.10.00 

4412 

99.40 

8409.99.91 

8501.34.60 

8605.00.00 

2005.90.55 

7114 

11.70 

8411.91.90 

8501.62.00 

8802.30.00 

2005.90.90 

7114 

20.00 

8426.11.00 

8501.63.00 

9013.20.00 

2401.20.40 

7401 

10.00 

8428.32.00 

8501.64.00 

9021.90.80 

2620.19.60 

7403 

21.00 

8428.33.00 

8502.11.00 

9113.10.00 

2620.20.00 

7403 

22.00 

8428.39.00 

8502.12.00 

9403.40.60 

2620.30.00 

7403 

23.00 

8429.51.50 

8502.13.00 

9403.50.60 

ANNEX  IV 


OTHER  MODIFICATIONS 


Bote: 

The  following  headings/subheadings,  article  descriptions,  with  or  without 
preceding  superior  descriptions,  and  rates  of  duty  supersede  natter  now  in  the 
Hamonlzed  Tariff  Schedule  of  the  United  States  (HTS).   The  headings/subheadings, 
article  descriptions,  with  or  without  preceding  superior  descriptions, 
corresponding  rates  of  duty,  and  effective  period  (where  applicable)  are  set  forth 
in  colunnar  format.   The  material  set  forth  in  such  format  is  inserted  in  the 
columns  of  the  HTS  designated  "Heading/Subheading",  "Article  Description",  "Rates 
of  Duty  1-General",  "Rotes  of  Duty  1-Speclal",  "Rates  of  Duty  2"   ar.d  "Effective 
Period",  respectively, 

1.  General  note  3(a)(i)  is  modified  by  striking  out  "most-favored-natlon  (MFTJ)*; 
and  general  note  3(a) (11)  Is  modified  by  striking  out  "HFN"  and  inserting  "most- 
favorcd-nation  (MKN)"  in  lieu  thereof 

2.  General  note  3(b)  is  modified  by  Inserting  in  alphabetical  sequence  "Romania". 

3.  General  note  3(c)(v)(A)  Is  modified  by  striking  out  "Panama". 

4.  General  note  3(c) (v) (6) (1 )  is  modified  by  striking  out  "column"  and  inserting 
"subcolumn"  in  lieu  thereof, 

5.  General  note  7  is  modified  by  Inserting  "Definitions. "  at  the  beginning 
thereof,  and  by  striking  out  "4diglt  or"  in  subdivision  (f)  thereof. 

6.  General  note  9  is  modified  by  Inserting  "Wethods  of  Ascertainment."  at  the 
beginning  thereof 

7.  Paragraph  (a)  of  rule  5  of  the  General  Rules  of  Interpretation  Is  modified  by 
striking  out  'The  rule"  ar.d  inserting  "This  rule"  in  lieu  thereof. 

8.  Heading  04C3  is  modified  by  Inserting  ",  nuts"  after  "fruit", 

9.  Subheading  0602,20.00  is  modified  by  striking  out  the  article  description  and 
inserting  "Trees,  shrubs  and  bushes,  grafted  or  not,  of  kinds  which  bear  edible 
fruit  or  nuts"  in  lieu  thereof. 

10.  Subheadings  0713.31.40,  0713.39.40,  and  0713.90.80  are  each  modified  by 
striking  out  "above-stated"  in  the  respective  article  descriptions  and  inserting 
"above  stated"  in  lieu  thereof. 

11    Heading  0812  is  modified  by  inserting  a  comma  after  "nuts" 

12.  Subheading  0813.20.00  is  deleted  and  the  following  new  subheadings  are 
Inserted  in  lieu  therof: 

■0813.20       Prunes: 
0813.20,10         Soaked  in  brine 

and  dried 4  4C/'kR     Free  (E,IL)  u.hC/Vg 

0813,20,20         Other 17,5%       Free  (E,IL)  35»". 

13.  Note  3  of  chapter  15  is  modified  by  in.serting  a  comma  after  "fractions" 

14.  Heading  1512  is  modified  by  striking  out  "their  fractions"  and  inserting 
"fractions  thereof"  in  lieu  thereof, 

15.  The  superior  heading  imiaediately  preceding  subheading  1512.11,00  Is  modified 
by  striking  out  "rhelr  fractions"  and  inserting  "fractiorj  thereof  in  lieu 
thereof. 


UMI 


47454  Federal  Register  /  Vol.  53,  No.  225  /  Tuesday.  November  22.  1988  /  Presidential  Documents 


IV- 2 


Federal  Register  /  Vol.  53.  No.  225  /  Tuesday.  November  22.  1988  /  Presidential  Documents         47455 

[V-3 


16   Heading  1513  Is  modified  by  striking  out  "their  fractions"  and  Inserting 
"fractions  thereof"  in  lieu  thereof, 

17.  The  superior  heading  Immediately  preceding  subheading  1513.21  00  is  modified 
by  striking  out  "their  fractions"  and  inserting  "fractions  thereof"  In  lieu 
thereof 

18.  Heading  1514  is  modified  by  striking  out  "their  fractions"  and  inserting 
'fractions  thereof"  in  lieu  thereof. 

19.  Subheading  note  1  of  chapter  17  is  modified  by  striking  out  "polarlaetrlc* 

and  in.serting  "polarimeter"  in  lieu  thereof. 

20   Chapter  17  is  modified-- 

(a)   by  striking  out  additional  U.S.  note  3(a)  and  Inserting  the  following  new 
additional  US  notes  3(a)(1)  and  (11)  In  lieu  thereof: 


(a)(i) 


The  total  amount  of  sugars,  syrups  and  Bolasaea  described  In 
subheadings  1701.11,  1701,12,  1701.91.20,  1701.99,  1702.90.30, 
1702.90.40,  1806  10,40  and  2106.90.10,  the  products  of  all 
foreign  countries,  entered,  or  wlthdratm  from  warehouse  for 
consumption,  during  the  period  January  1,  1988  through 
December  31,  1988,  shall  not  exceed  In  the  aggregate  919,772 
metric  tons,  raw  value.   Of  this  amount,  the  total  amount 
permitted  to  be  Insported  for  purposes  of  paragraph  (c)(1)  of 
this  note  (the  total  base  quota  amount)  shall  be  884,505 
metric  tons,  raw  value;  1,814  metric  tons,  raw  value,  may  only 
be  used  for  the  importation  of  "specialty  sugars"  as  defined 
by  the  United  States  Trade  Representative  In  accordance  with 
paragraph  (c)(ll)  of  this  note;  and  the  remaining  33,453 
metric  tons,  raw  value,  may  only  be  Imported  for  the  purposes 
specified  In  paragraph  (c)(v)  of  this  note  (the  quora 
adjustment  amount)  , 


(11) 


Sugar  entering  the  United  Stat 
charged  to  the  previous  quota 
Secretary  of  Agriculture.   The 
approval  If  (A)  the  sugar  was 
United  States  during  the  prevl 
sugar  would  have  successfully 
the  previous  quota  period  but 
the  Importer,  Including  but  no 
the  transporting  ocean  carrier 
conditions,  and  acts  of  God 


es  during  a  quota  period  may  be 
period  with  the  approval  of  the 

Secretary  may  only  grant  such 
shipped  In  time  to  enter  the 
ous  quota  period  and  (B)  tha 
entered  the  United  States  during 
for  forces  beyond  the  control  of 
t  limited  to  engine  failure  of 
unexpectedly  severe  weather 


(b)  by  changing  the  "Percentage  Distribution"  for  the  Philippines  In 
additional  U.S.  note  3(c)(1)  from  "13.5"  to  "15.8"; 

(c)  by  deleting  the  line  "23.   Rep.  S.  Africa    2.3*  In  additional  US  note 
3(c)(1)  and  renumbering  lines  24  to  32  as  23  to  31,  respectively;  and 

(d)  by  Inserting  the  following  new  additional  US  note  3(c)(iii)  in  numerical 
sequence : 

"(111)      Notwithstanding  any  authority  given  to  the  United  States  Trade 
Representative  under  paragraphs  (e)  and  (g)  of  this  note,  in 
allocating  any  limitation  imposed  under  any  paragraph  of  this  note 
on  tha  quantity  of  sugars,  syrups,  and  molasses  described  in  tha 
subheadings  cited  under  paragraph  (a)  of  this  note  which  may  b« 
entered  •- 

(A)    the  percentage  allocation  made  to  the  Philippines  under  this 
paragraph  may  not  be  reduced,  and 


(B) 


no  allocation  may  be  made  to  the  Republic  of  South  Africa. 


21,  The  article  description  for  siib^eadlng  2009  20.20  Is  modified  by  inserting 
after  "concentrated"  the  following: 

"and  not  made  from  a  juice  having  a  degree  of  concentration  of  15  or  more  (as 
determined  before  correction  to  the  nearest  0.5  degree)*. 

22,  The  article  description  for  subheading  2009.20.40  is  codified  to  read 
"Other- . 

23    Subheading  2106.90.50  Is  oodLfled  by  striking  out  "proclaimed"  and  inserting 
"established"  in  lieu  thereof 

24.  Heading  2620  is  tuodifled  by  strtfclag  out  'metallic  compounds"  and  Inserting 
"metal  co<!!pour.ds"  in  lieu  thereof 

25    Chapter  27  is  modified-- 

(a)  by  strtki.-.g  additional  US   note  4.  inserting  new  additional  U.S.  notes  4 
and  5  as  follows,  and  renumbering  adclclcnal  US   notes  5  and  6  as  additional 

U  S   notes  6  and  7.  respectively 

"4    For  the  purposes  of  s-bheadlng  2710.00.18,  "cotor  fuel  blending  stock" 
means  any  product  (eti-.ept  naphthas  of  subheading  2710.00.25)  derived 
primarily  from  petroleum,  shale  oil  or  natural  gas,  whether  or  not 
containing  additives,  to  be  used  for  direct  blending  in  the  (carufaccure  of 
motor  fuel . 

5     In  determining  the  relative  weights  of  components  of  the  mixtures  provided 
for  In  subheading  2710.00.45,  naphtha  and  other  petroleum  derivatives 
which  may  be  present  in  such  mixtures  as  solvents  shall  be  disregarded."; 

(b)  by  inserting  in  nuaerical  sequence  the  following  new  subheading  with  an 
article  description  havlrg  the  same  degree  cf  indentation  as  the  article 
description  for  s^bheadlrg  2710  00  15- 

I  "2710.00.18  Motor  fuel  blending  stock..  .  52  5C/bbl   Free  (ID    $1.05/bbl": 

(c)  by  modifying  subheading  2710.00  20  by  striking  out  "fuel)"  and  Inserting 
"fuel  or  motor  fuel  blending  stock)";  and 

(d)  by  modifying  subheading  2710.00.25  by  striking  out  "fuel)"  and  inserting 
In  lieu  thereof  "fuel  or  motor  fuel  blending  stock)". 

25.  Note  2(e)  of  chapter  28  Is  modified  by  sTrlklng  out  "metallic  derivatives* 
and  Inserting  "metal  derivatives"  In  lieu  thereof. 

27.   Note  4  of  chapter  28  is  modified  by  striking  out  "a  metallic  acid"  and 
Inserting  "a  metal  acid'  in  lieu  thereof. 

23   Note  5  of  chapter  28  Is  modified  by  striking  out  "metallic"  and  Inserting 
"metal"  In  lieu  thereof. 

29.   Note  5  of  chapter  28  is  modified  by  striking  out  "Isotope"  and  Inserting 
"Isotopes"  In  Ilea  thereof 

30   Note  7  of  chapter  29  Is  modified  by  striking  out  the  second  "and"  and 
inserting  ".  or"  in  lieu  thereof 

31.  Subheading  3004.32.00  is  inodlfled  by  striking  out  "cortex"  and  Inserting 
"cortical"  In  lieu  thereof. 

32.  Note  3  of  chapter  32  Is  modified  by  striking  out  "matters"  and  Inserting 
"matter"  In  lieu  thereof. 

33.  Heading  3203  Is  modified  by  striking  out  the  text  following  the  semicolon  and 
inserting  "preparations  as  specified  in  note  3  to  this  chapter  based  on  coloring 
matter  of  vegetable  or  animal  origin;"  In  lieu  thereof. 
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34.  Heading  3204  is  modified  by  itrlklng  out  the  text  between  the  first  and 
second  semicolons  and  Inserting  "preparations  as  specified  in  note  3  to  this 
chapter  based  on  synthetic  organic  coloring  aattar*  In  lieu  thereof. 

35.  Heading  3205  is  modified  by  striking  out  the  text  following  th«  semicolon  and 
inserting  "preparations  as  specified  in  note  3  to  this  chapter  based  on  color 
lakes:"  in  lieu  thereof. 


36.  Subheading  3301.22.00  Is  modified  by  striking  out  "of  Jasmin"  In  the  article 
description  and  inserting  "of  Jasmine"  in  lieu  thereof. 

37.  Note  5(d)  of  chapter  34  Is  modified  by  inserting  "in"  following  "dispersed". 

38.  Heading  3604  is  modified  by  striking  out  "signalling"  In  the  article 
description  and  inserting  "signaling"  In  lieu  thereof. 

39.  Note  9  of  chapter  39  is  modified  by  striking  out  "plastic  layer"  and 
Inserting  "layer  of  plastics"  in  lieu  thereof. 


40.   Note  10  of  chapter  39  Is  modified  by  striking  out  the  c 
If  when  so  cut" . 


following  '(even 


41.   Chapter  39  Is  modified  by  striking  out  subheadings  3910.00.10  through 
3910.00.50,  including  the  superior  heading  thereto,  and  Inserting  the  following  In 
lieu  thereof: 


"3910.00.00    Silicones  in  primary  forms. 


.3% 


Free  (A,E,1L) 


25%" 


42.  Note  2(a)  of  chapter  42  is  modified  by  striking  out  "plaacle  sheeting"  and 
Inserting  "sheeting  of  plastics"  in  lieu  thereof. 

43.  Chapter  43  is  modified  by  striking  out  additional  U.S.  note  1  thereto. 

44.  (a)  Subheading  4301.60.30  Is  modified  by  adding  ',1'  after  *A*  In  Che 

'Special*  subcoluan  of  rate  of  duty  column  1. 

(b)  Subheading  4302.30.00  Is  modified  by  striking  out  'cutting*,'  In  the 
article  description  and  Inserting  "cuttings"  In  lieu  thereof. 

45.  Chapter  44  la  modified  by  striking  out  subheadings: 

(a)  4412.11.05.  4412.12.05,  4412.19.05,  4412.29.05  and  4412.99.05,  and  'Other:' 
immediately  following  these  subheadings; 

(b)  4412.21,  4412.21.05  and  4412.21.10  and  replacing  ch«  foregoing  with  the 
following: 


•4412.21.00  Containing  at  least  one 

layer  of  particle  board 4% 


Free  (A.E.IL) 


40%" 


and 


(c)  4412.91.  4412.91.05  and  4412.91.10  and  replacing  the  foregoing  with  the 
following: 


"4412.91.00  Containing  at  least  one 

layer  of  particle  board 4% 


Free  (A.E.IL) 


40%" 


46.  Note  1(f)  of  chapter  48  is  modified  by  striking  out  "plastic  sheeting*  and 
Inserting  "sheeting  of  plastics"  In  lieu  thereof. 

47.  Note  8(a) (ill)  of  chapter  48  is  modified  by  striking  out  'plastic  layer'  and 
Inserting  "layer  of  plastics"  In  lieu  thereof. 

48.  Heading -4905  is  modified  by  Inserting  a  conaa  before  "Including". 

49.  Heading  4907  Is  modified  by  striking  out  "check  forms;  banknotes,'  and 
inserting  "banknotes;  check  forms;"  in  lieu  thereof. 

50.  Note  7(c)  of  section  XI  Is  modified  by  striking  out  the  comu  after 
•fabrics". 
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RitesTorf-ci^friMj^ir^riSe^^iir-fr::^  '^.'r\r  'r' "  ^^• 

striking  out  the  rates  set  forth  in  the  nlte'l^o^  ZVy   I'specta^l'^^^c'^fuj;"'  '' 
iLerU^g-Tf^^ftirthe^e'rnd^'oli''  •'""•'^"»  *"^^"'*^"«  "^^^  ''  '-^^'^"^   "X 

bjml^^tinr-if"  'TfTl.^TctTZ/""''''''  ^"'^"'^"«  ^"^■^^•°° ''  -o-^^^- 

54.   Subheading  5407.10.00  la  modified  by  striking  out  the  comma. 
•strip°"n'iiL°th:r:^f"  "  "  '^'''''''  ''^   '"^"-  *•-  ■'"^''•-  -<«  ^-""n« 
56.   Note  3(c)  of  chapter  56  is  modified  by  Inserting  "material"  after  "textile", 
thereof"'"'  ""  "  "*"''""*  "''  '"'""«  »"'  "'°P«"  '"<»  ^"«««^-8  '"?•»"  m  Ueu 

'purpo:::.\rii'u"'th:r"f''  ■""'"'*'  "^  ■"^""*  --^  ■''"^°"-  -^  ^-«in« 

59.   Note  6(a)  of  chapter  59  is  modified  by  strlklne  out  the  or...„.-  .-.>►   .. 
inserting  "(a)  Transmission  or  conveyor  belting  of  t«tll.Jc!rtal  If 
thickness  of  less  than  3  mm;  or*  In  lieu  thereof.  -Serial,  of  a 

•coverrn;"'irii;r^H:re"f'*  ■°'^"-'  "'  '^''''"^   ""'  -concerning"  and  Inserting 

IL  -t-t^".^%riri:^er:j^j^:":.jrt:;^?L:----  -  --"- 

"Other: 

Without  fourchettes: 

Cut  and  sewn  from  pre- 
existing machlne-knlt 
fabric  that  Is 
Impregnated,  coated  or 
covered  with  plastics 
or  rubber: 

Of  vegetable  fibers 25%   Free  (E*) 

10%  (ID 

O^"*"" 19.8%  7.9%  (IL) 

°'""' 14%   Free  (E*) 

With  fourchettes i4»   prel  (E*) 

5.6%  (IL) 

-coverl^.'irij::::'':^:,:^^!'  ■"''""•  "^  ""^^"-^  °"^   -concemlng"   and  Inserting 


6116.10.15 

6116.10.25 
6116.10.35 

6116.10.45 


61% 

90% 
75% 

25%" 


47458         Fedmral  Re^rter  /  Vol.  53.  No.  225  /  Tuesday,  November  22, 1988  /  Presidential  Documents 


Federai  Regblar  /  Vol.  53.  No.  225  /  Tuesday,  November  22. 1988  /  Presidential  DocunienU        47459 


IV-6 


64.  Chapcer  62  Is  nodlfled-- 

(a)  by  adding  'Free  (E)'  In  the  'Special'  subcoluim  of  rate  of  duty  coluim  1 
for  subheading  6204.53.10; 

(b)  by  adding  '*'   after  'E*  in  the  'Special'  subcolumn  of  rate  of  duty  coluim 
1  for  subheading  6214.10.10;  and 

(c)  by  striking  out  subheading  6216.00.25  and  Inserting  the  following,  at  the 
aaa»   level  of  Indentation,  in  lieu  thereof: 

"Other : 

Without  f ourchettes : 

Cut  and  se%ni  from  pre- 
existing Machine -woven 
fabric  that  is 
inpregnated,  coated  or 
covered  with  plastics 
or  rubber: 
6216.00.15  Of  vegetable 

fibers 25%        Pree(E*)   25% 

10%  (ID 

6216.00.20  Other 22CAg  8.8CAg  M.2CAg 

•»•  U%  ♦  4.4%   (XL)   ♦  65% 

6216.00.25  Other 14%         Free<E*)    75% 

5.6%  (ID 

6216.00.30         With  fourchettes 14%        Free  (E*)   25%". 

5.6%  (ID 

65.  (a)  Heading  6306  is  aodified  by  striking  out  Che  article  description  and 
inserting  "Tarpaulins,  awnings  and  sunblinds;  tents;  sails  for  boats,  sallboards 
or  landcraft;  canping  goods:"  in  lieu  thereof. 

(b)  Heading  6308.00.00  is  •odlfied  by  adding  "E*."  before  "IL"  In  the  "Special 
subcoluim  of  rate  of  duty  column  1. 

66.  The  rata  in  the  Rates  of  Duty  2  coluan  for  subheading  6501.00.90  is  aodified 
by  inserting  "+"  after  •88.2CAg". 

67.  Note  1(c)  of  chapter  70  is  Modified  by  striking  out  "(heading  8547)"  and 
inserting  "of  heading  8547"  in  lieu  thereof. 

68.  Subheading  7013.10.10  is  aodified  by  striking  out  "sollutien"  In  the  article 
description  and  inserting  "solution"  in  lieu  thereof. 

69.  Note  10  of  chapter  71  is  aodified  by  striking  out  "and"  and  inserting  "or"  in 
lieu  thereof. 

70.  Note  l(k)  of  chapter  72  is  aodified  by  inserting  a  cooaa  after  "size". 

71.  Subheading  note  1(a)  of  chapter  72  is  aodified  by  striking  out  "Pig  iron 
containing  by  weight  separately  or  together:'  and  inserting  "Pig  iron  containing, 
by  weight,  one  or  aore  of  the  following  elements  in  the  specified  proportions:"  in 
lieu  thereof. 

1 

72.  Additional  U.S.  note  2  of  chapter  72  is  aodified  by  striking  out      | 
"phosphatislng"  and  inserting  "phosphatizing"  in  lieu  thereof.  | 

73.  The  rates  in  the  Rates  of  Duty  2  coluan  for  subheadings  7208.33.10, 
7208.34.10,  and  7208.35.10,  respectively,  are  each  aodified  by  striking  out  "20%" 
and  inserting  "0.4CAg  -*-  20%"  in  lieu  thereof. 

74.  Subheading  7210.70  is  aodified  by  striking  out  'plastic  coated*  and  inserting 
"coated  with  plastics"  in  lieu  thereof. 
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75.  (a)  Subheadings  7212.40.  7217.19.10.  7217.29.10  and  7217.39.10  are  each 
modified  by  striking  out  'plastic  coated*  and  Inserting  'coated  with  plastics* 
in  lieu  thereof. 

(b)  Subheadings  7217.39.10  and  7217.39.50  are  modified  by  adding  *,IL"  after 
"E*  in  the  "Special*  subcolumn  of  rate  of  duty  column  1. 

76.  Subheading  7304.20  is  modified  by  striking  out  'the*. 
77   Subheading  7305.20  Is  modified  by  striking  out  "the". 

78.  Subheading  7306.20  is  aodified  by  striking  out  "the". 

79.  Subheading  7314.42.00  is  modified  by  striking  out  the  article  description  and 
inserting  "Coated  with  plastics*  in  lieu  thereof. 

80.  Note  1(b) (i)  of  chapter  74  is  modified  by  striking  out  "shall  be"  and 
inserting  *ls*  in  lieu  thereof. 

81.  Note  1(g)  of  chapcer  74  Is  aodified  by  inserting  a  coona  after  "size". 

82.  Subheading  7414.90.00  is  aodified  by  striking  out  "Free  (A.B.E.I))"  in  the 
Rates  of  Duty  1-Special  subcolumn  and  Inserting  "Free  (A,B,E.ID"  in  lieu  thereof. 

83.  Subheading  note  l(b)(ii)  of  chapcer  75  is  modified  by  striking  out  "shall  be" 
and  inserting  "is"  in  lieu  thereof. 

84.  Note  1(d)  of  chapter  76  is  modified  by  inserting  a  eomoa  after  "size". 

85.  Subheading  note  1(b)(1)  of  chapter  76  is  modified  by  striking  out  "shall  be" 
and  inserting  "is"  in  lieu  Chereof. 

86.  Note  1(d)  of  chapcer  78  is  modified  by  Insercing  a  comma  afcer  "size". 

87.  Note  1(d)  of  chapCer  79  is  modified  by  insercing  a  comma  afCer  "size". 

88.  Noee  1(d)  of  chapcer  80  is  modified  by  insercing  a  coaoa  afcer  "size". 

89.  Subheading  noce  1(b) (11)  of  chapcer  80  is  aodified  by  scrlklng  ouc  "shall  be" 
and  insercing  'is*  in  lieu  chereof. 

90.  Subheading  noCe  1  of  chapCer  81  is  modified  by  sCriking  out  'shall  apply*  and 
insercing  "applies"  in  lieu  chereof. 

91.  Heading  8201  is  modified  by  inserting  "and  pruners"  afcer  "secaCeurs". 

92.  Subheading  8201.50.00  is  modified  by  scrlklng  ouC  Che  arclcle  descripcion  and 
insercing  "SecaCeurs  and  similar  one-handed  pruners  and  shears  (Including  poultry 
shears),  and  pares  chereof*  in  lieu  Chereof. 

93.  NoCe  1(a)  of  secclon  XVI  is  modified  by  sCriking  ouC  "unhardened  vulcanized 
rubber"  and  insercing  "vulcanized  rubber  other  Chan  hard  rubber*  In  lieu  Chereof. 

94.  Subheading  8418.50.00  Is  modified  by  scrlklng  ouC  cha  arCicle  descripcion  and 
insercing  "Ocher  refflgeraclng  or  freezing  chescs,  cabinets,  display  councers, 
showcases  and  similar  refrigerating  or  freezing  fumicure"  in  lieu  chereof. 

95.  Subheading  8419.60.00  is  modified  by  scrlklng  ouC  "gas*  and  Insercing  *other 
gases*  in  lieu  Chereof. 

96.  Subheading  8428.10.00  is  modified  by  scrlklng  ouC  'action  and'  in  Che  arclcle 
descripcion  and  inserting  "action;*  in  lieu  thereof. 

97.  Subheading  8429.52  is  modified  by  scrlklng  ouC  "360  degree'  In  Che  arclcle 
descripcion  and  insercing  "360**  in  lieu  chereof. 

98.  Subheading  8485.10.00  is  modified  by  inserting  *or  boacs'"  afCer  "Ships'". 


UMI 
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99.  Note  1  of  chapter  85  Is  modified  by  striking  out  "This  Chapter"  and  Inserting 
"This  chapter"  in  lieu  thereof. 

100.  Note  5(b) (111)  of  chapter  85  Is  modified  by  Inserting  a  comma  after 
"passive" . 

101.  The  following  new  notes  are  Inserted  as  additional  U.S.  notes  5  and  6  of 
chapter  85-- 

*5.    Picture  tubes  Icrported  In  combination  with,  or  Incorporated  Into,  other 
articles  are  to  be  classified  in  subheadings  6540.11  through  8540.12, 
inclusive,  unless  they  are-- 

(a)  incorporated  Into  complete  television  receivers,  as  defined  in 
additional  U.S.  note  6  below; 

(b)  incorporated  into  fully  assembled  units  such  as  word  processors,  ADP 
terminals ,  or  similar  articles; 

(c)  put  up  in  kits  containing  all  the  parts  necessary  for  assembly  Into 
complete  television  receivers,  as  defined  in  additional  U.S.  note  6 
below;  or 

(d)  put  up  In  kits  containing  all  the  parts  necessary  for  assembly  into 
fully  assembled  units  such  as  word  processors,  AOP  terminals,  or 
similar  articles. 

6.        For  the  purposes  of  additional  U.S.  note  5  above  the  tent  "complete 

television  receivers"  means  television  receivers,  fully  assembled  in  their 
cabinets,  whether  or  not  packaged  or  tested  for  distribution  Co  the 
ultimata  purchaser(s)  .  " . 

102.  Subheadings  8501.40.20.  8501.40.40  and  8501.40.50  are  modified  by  striking 
out  "Exceeding"  and  Inserting  "Of  an  output  exceeding*  in  lieu  thereof. 

103.  Heading  8907  is  modified  by  striking  out  "landing  stages*  and  inserting 
'landing-stages*  in  lieu  thereof. 

104.  Heading  9011  la  modified  by  striking  out  'microphotography, 
■Icrocineaatography*  and  inserting  'photomicrography,  cinaaicrography*  In  lieu 
thereof. 

105.  Subheading  9011.20  is  modified  by  striking  out  'aicrophotography, 
■icrocincmatography'  and  Inserting  'photoaicrography ,  cinaaicrography'  In  llau 
thereof. 

106.  Subheading  9018.90.60  la  aodlflad  by  delating  'and  parts  and  accaaaorlea 
thereof  and  Inserting  ', other  than  axtracorporaal  shock  wava  lithocripCera;  all 
Che  foregoing  and  parts  and  accaaaorlea  thereof*  In  llau  thereof. 
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107.  Additional  U.S.  note  4  of  chapter  91  Is  modified  to  read  as  follows: 

"4.    Special  Marking  Requirements:   With  the  following  exceptions,  any  movement 
or  case  provided  for  in  this  chapter,  whether  Imported  separately  or 
attached  to  any  article  provided  for  in  this  chapter,  shall  not  be 
permitted  to  be  entered  unless  conspicuously  and  indelibly  marked  by 
cutting,  die-sinking,  engraving,  stamping,  or  mold-marking  (either 
indented  or  raised),  as  specified  below.   Movemerrts  with  opco-electronic 
display  only  and  cases  designed  for  use  therewith,  whether  entered  as 
separate  articles  or  as  components  of  assembled  watches  or  clocks,  are 
excepted  from  the  marking  requirements  set  forth  in  this  note.   The 
special  marking  requirements  are  as  follows: 

(a)  Watch  movements  shall  be  marked  on  one  or  more  of  the  bridges  or  top 
plates  to  show- - 

(1)  the  name  of  the  country  of  manufacture; 
(11)  the  name  of  the  manufacturer  or  purchaser;  and 
(111)  In  words,  the  number  of  Jewels,  if  any,  serving  a  mechanical 
purpose  as  frlctional  bearings. 

(b)  Clock  movements  shall  be  marked  on  the  most  visible  part  of  the 
front  or  back  plate  to  show-- 

(1)  the  name  of  the  country  of  manufacture; 
(11)  the  name  of  the  manufacturer  or  purchaser;  and 
(ill)  the  number  of  Jewels,  if  any. 

(c)  Watch  cases  shall  be  marked  on  the  Inside  or  outside  of  the  back  to 
show- - 

(1)  the  name  of  the  country  of  manafacture;  and 
(11)  the  name  of  the  manufacturer  or  purchaser. 

(d)  Clock  cases  provided  for  in  this  chapter  shall  be  marked  on  the  most 
visible  part  of  the  outside  of  the  back  to  shew  the  name  of  the 
country  of  manufacture.". 

108.  Subheadings  9209.92.80,  9209.94  80,  9209  99.40,  and  9209.99.80  are  aodiflad 
by  deleting  the  asterisk  following  the  "E"  designation  la  the  "Special"  subcoluan 
of  rate  of  duty  column  1  for  each  of  these  items. 

109.  Subheading  9301.00  is  modified  by  striking  out  the  article  description  and 
inserting  "Military  weapons,  other  than  revolvers,  pistols  and  the  ams  of  heading 
9307:"  in  lieu  thereof. 

110.  Hote  1(e)  of  chapter  94  is  modified  by  striking  out  "Furniture  specially 
designed  as  parts  of  refrigerators  of  heading  8418;"  and  inserting  "Furniture 
specially  designed  as  parts  of  refrigerating  or  freezing  equipment  of  heading 
8418;"  in  lieu  thereof. 


111.  Subheadings  9603.30.20  through  9603.30.60.  9606.10.40  and  9606.10.80  are 
each  modified  by  striking  out  "cents"  each  place  it  occurs  In  the  respective 
article  descriptions  and  inserting  "C"  in  lieu  thereof. 

112.  Heading  9608  is  modified  by  striking  out  "stylos"  in  the  article  description 
and  inserting  "styll"  in  lieu  thereof. 

113.  Subheading  9616.20.00  Is  modified  by  striking  the  asterisk  following  the  "E" 
designation  in  the  "Special"  subcolumn  of  rate  cf  duty  column  1. 

114.  Subheading  9705.00.00  is  modified  by  striking  out  "archaeological, 
palaeontological, "  in  the  article  description  and  inserting  "archeologlcal . 
paleontological , "  in  lieu  thereof. 

115.  U.S.  note  2(1J)  to  subchapter  XVII  of  chapter  98  Is  modified  by  striking  out 
"7308.50"  and  inserting  "7308.90"  in  lieu  thereof. 


UMI 
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116.  U.S.  note  2  to  subchapter  II  of  chapter  99  is  modified  by  striking  out 
"9903.84.30  or  9903.84.40"  and  inserting  "9903.41  20  or  9903.41.25"  in  lieu 
thereof . 

117.  Subchapter  II  of  chapter  99  Is  modified  by  adding  after  US.  note  2  the 
following  notes: 

"3.    (a)    For  so  long  as  subheading  9902.51.01  Is  in  effect,  additional  US 
notes  2(d)(ii),  2(d)(iii).  and  2(d)(lv)  of  chapter  51  shall  be 
suspended. 

(b)  For  the  purposes  of  subheading  9902.51.01.  a  tolerance  of  not  more 
than  10  percent  of  wools  not  finer  than  48s  may  be  allowed  In  each 
bale  or  package  of  wools  imported  as  not  finer  than  46s. 

4     For  the  purposes  of  the  superior  heading  to  subheadings  9902  57.01  and 
9902.57.02,  the  term  "mass-produced  kits'  Includes  only  those  which  are 
designed  to  be  sold  in  the  customs  territory  of  the  United  States 
exclusively  in  kit  form. 

5,  For  the  purposes  of  subheading  9902.85  27,  the  term  "entertalnrr»r.t 
broadcast  band  receivers"  means  receivers  designed  principally  to  receive 
signals  in  the  AM  (330-1710  kHz)  and  FM  (88-108  MHz)  entertainment 
broadcast  bands,  whether  or  not  capable  of  receiving  signals  on  other 
bands  such  as  aviation,  television,  marine,  public  safety,  industrial  and 
citizens  bands. 

6,  For  the  purposes  of  subheading  9902.95.03  -■ 

(a)  The  term  "toy  figures  of  inanimate  objects'  refers  only  to  imaginary 
creatures  that  either: 

(I)  do  not  possess  features  of  human  or  other  earthly  creature*; 

(II)  possess  both  earthly  and  non-earthly  features  but  are 
predominantly  non-earthly  In  nature;  or 

(III)  possess  features  which  are  •  hybrid  of  features  of  more  than 
one  animate  object. 

This  definition-  does  not  cover  toy  figures  of  objects  which  are 
readily  recognizable  aa  vegetables,  minerals,  robots  or  machines, 
whether  or  not  such  figures  possess  humanold  or  earthly  features 

(b)  The  term  "filled"  Includes  toy  figures  which  are  not  completely 
filled  or  are  filled  with  materials  such  as  plastic  beads  or  crushed 
nutshells  but  which  otherwise  possess  the  characteristics  of  toy 
figures  classifiable  as  "stuffed". 

7    For  purposes  of  subheading  9902.61  00,  the  term  "duty-free  quantity" 
means- - 

(a)    for  the  12-month  period  ending  October  31,  1986.  161.600  dozen;  and 

Jb)  for  any  12 -month  period  thereafter,  an  amount  equal  to  101  percent 
of  the  duty-free  quantity  for  the  preceding  12-month  period.*. 


118   Subchapter  II  of  chapter  99  Is  further  modified  by  adding  In  nuiierlcal 

sequence  the  fol  loafing  new  provisions: 

Feathers  ai^d  down,  whether  or 
not  on  the  skin,  crude,  sorted 
(Including  feathers  simply 
strung  for  convenience  In 
handling  or  transportation), 
treated,  or  both  sorted  and 
treated,  but  not  otherwise 
processed  (provided  for  tn 
heading  0505): 
9902  05.10  Meeting  both  test 

oethods  4  and  10  1  of 

Federal   Stan.-lard   148a 

promulgated  by   the 
I                                              General    Services 
j  Adaipistratlon Free     No  change 


9902  05.11 


9902   08   OT 


9902  08   11 


9902.09.04 


9902,25  04 


9902.26.11 


U'fier      ....    Free     No  change 


Cantaloupes,  fresh.  If 
entered  during  the  period 
from  January  1  to  May  15. 
Inclusive  of  any  year 
(provided  for  in  sub- 
heading 0807.10.20) 


No  change 

On  or 

before 

12/31/90 

Free 

On  or 

before 

12/31/90 

Cranberries,  frozen  (pro- 
vided for  In  subheading 
0811  90.35) 


Mixtures  of  tsashed  or 
macerated  hot  red  pep- 
pers and  salt  (provided 
for  In  subheading 

0904  20.70) 


Free  No  change   No  change 


. Free  No  change   No  change 


.Frea  No  change   No  change 


Graphite,  crude  and  re- 
fined, natural  (pro- 
vided for  In  subheading 
2504.10.10)  


. Free  No  change   No  change 


Tungsten  ores  (provided 
for  In  subheading 
2611,00.00) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


UMI 


9902  26.14 


Synthetic  rutlle  (pro- 
vided for  In  sub- 
heading 2614.00.30).  . 


.Free  No  change   No  change 


On  or 

before 

12/31/90 
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119.  Subheading  9902.26.22  Is  modified  by  striking  out  ",  2805.30"  In  the  article 
description. 

120.  Subchapter  II  of  chapter  99  la  further  oodlfled  by  adding  In  numerical 

sequence  the  following  new  provisions: 


9902.29.01     Cyclic  organic  chemical 
products  in  any  physical 
form  having  an  aromatic 
or  modified  aromatic 
structure,  however  pro- 
vided for  in  chapter  29 
(but  excluding  6,7-dl- 
hydroxy- 2  - naphthalene  - 
sulfonic  acid,  sodium  salt), 
to  be  used  in  the  manu- 
facture of  photographic 
color  couplers Free   No  change    No  change 


On  or 

before 

12/31/90 


9902.29.02    Mixtures  of  3-ethylblphenyl 
(m-ethylbiphenyl)  and  4- 
ethylbiphenyl  (p-ethylbi- 
phenyl)  (provided  for  in 
subheading  2902.90.50) Free 


No  change   No  change 


On  or 

before 

12/31/90 


9902.29.03 


sec -Butyl  chloride 
(provided  for  in  sub- 
heading 2903.19.50).. 


. Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.04     p-Toluenesulfonyl 

chloride  (provided  for  in 
subheading  2904.10.10) 


.Free  No  change   No  change 


On  or 
before 

12/31/90 


9902.29.05     Mixtures  containing  not 
less  than  90  percent  by 
weight  of  stereoisomers 
of  2-isopropyl-5-methyl- 
cyclohexanol ,  but  con- 
taining not  more  than  20 
percent  by  weight  of  any 
one  such  stereoisomer 
(provided  for  in  svb- 
headlng  2906.19.00) 


. Free  No  change   No  change 


On  or 

before 

12/31/90 


9902 .29.06     1 . 1  -  Bis (4  - chloropheny  1 )  - 
2,2,2-  tr Ichloroethanol 
(Dicofol)  (provided  for  in 
subheading  2906 . 29 . 50) 


.Free  No  change   No  cliange 


On  or 

before 

12/31/90 


9902.  2-I  o;     2-((3-Nitrophenyl)- 

sulfonyljethanol  (CAS 
No.  41687-30-3)  (pro- 
vided for  in  subheading 
2906.29.50)  


. Free  No  change   No  change 


On  or 

before 

12/31/90 
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9902.29.08 


9902.29.09 


9902.29.10 


9902.29.11 


9902.29.13 


9902.29.14 


9902.29.15 


9902.29.20 


9902.29.21 


9902.29.22 


P-Naphthol  (provided 
for  in  subheading 
2907.15.50) 


. Free   No  change 


o- Benzyl -p-chlorophenol 
(provided  for  In  sub- 
heading 2908.10.50) 


. Free   No  change 


No  change   On  or 
before 
12/31/90 


No  change   On  or 
before 
12/31/90 


6 -Hydroxy -  2  - naphthalenesul - 
fonic  acid,  and  Its  sodium, 
potassium,  and  ammonium  salts 
(provided  for  in  subheading 


;29UB.;2U.:>U} 

. . . Free  No 

change 

No  change 

On  or 

before 

12/31/90 

Triethylene  glycol  dl- 
chloride  (provided  for  in 
subheading  2909.49.50) 

...Free  No 

change 

No  change 

On  or 

before 

12/31/90 

2 , 6-Dlchlorobenzaldehyde 
(provided  for  In  sub- 
heading 2913.00.10) 

. . . Free  No 

change 

No  change 

On  or 

before 

12/31/90 

Dinocap  (provided  for  In 
subheading  2916 . 19 . SO) 

. . . Free  No 

change 

No  change 

On  or 

before 

12/31/90 

p-Sulfobenzolc  acid, 
potassium  salt  (provided 
for  In  subheading 
2916.31.10) 


.Free  No  change   No  change 


m-Tolulc  acid  (provided 
for  In  subheading 
2916.39.50) 


.Free  No  change   No  change 


m-HydroKybenzolc  acid 

(provided  for  In  subheading 

2918 .  29 .  10) Free  No  change 


d-6-Methoxy-a-methyl-2- 
naphthaleneacetic  acid 
and  its  sodium  salt 
(provided  for  in  sub- 
heading 2918.90.30) 


No  change 


.Free  No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


No  change   On  or 
before 
12/31/90 
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IV- 14 


IV- 15 


9902. "9. 32 


9902.29.23 


9902.29.24 


9902.29.2; 


Trlphenyl  phosphate 
(provided  for  in 
subheading  2919.00.10). 


.Free  No  change   No  change 


3 -Amino- 3 -methyl - 1 -butyne 
(provided  for  In  sub- 
heading 2921.19.50) 


.Free  No  change   No  change 


4-Chloro-2-nltroanllln« 
(CAS  No.  89-63-4) (pro- 
vided for  In  subheading 
2921.42.25) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


9902.29.26 


p-Nltro-o-toluldlne 
(prevlded  for  In  sub- 
heading 2921.43.20)... 


.Free   No  change    No  change 


On  or 
before 

12/31/90 

121   Subheading  9902.29.27  Is  modified  by  striking  out  -3. 3-Dlaainobenzldlne-  In 
the  article  description  and  Inserting  "3,3' -Dlamlnobenzldlne"  In  lieu  thereof,  and 
by  striking  out  "12/31/88*  In  the  Effective  Period  column  and  Inserting  "12/31/90 
in  lieu  thereof. 

122.   Subchapter  II  of  chapter  99  is  further  modified  by  adding  In  numerical 
sequence  the  following  new  provisions: 


9902.29.28 


9902.29.29 


a.o,o-Trifluoro-o- 
toluldlne  (provided  for  in 
subheading  2921.43.50) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


2-Amino-5-chloro-4-methyl- 
benzenesulfonic  acid; 
and  2-Amino-5-chloro-4- 
ethylbenzenesulfonic 
acid  (provided  for  in 
subheadings  2921.43.50 
and  2921.49.50. 
respectively) 


9902.29.30 


8-Aaino-l-naphthalenesul- 
fonlc  acid  and  Its  salts 
(provided  for  In  sub- 
heading 2921.45.10) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


.Free  No  change   No  change   On  or 

before 
12/31/90 


9902.29.31 


5-Aalno-2-(p-amlnoanlllno) 
benzenesulfonlc  add 
(provided  for  in  sub- 
heading 2921.59.10) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.33 


9902.29.34 


9902.29.35 


9902.29.36 


9902.29.37 


9902.29.38 


5902  29.39 


Nl.N4.N4-Trls(2-hydroxy- 
ethyl)-2-nltro-l,4- 
phenylenedlamlne;  N1,N4- 
Dlmethyl-Nl- (2-hydroxy- 
ethyl)-3-nltro-l,4- 
phenylenedlaalne;  N1,N4- 
Dlmethyl-Nl-(2.3-dl- 
hydroxypropyl) -3-nltro-l, 
4-phenylenediamlne;  and 
Nl-(2-Hydroxyethyl)-3- 
nltro-l,4-phenylene- 
dianine  (provided  for  in 
subheading  2922 . 19 . 30) . . . 


.Free  No  change   No  change 


1 -Amino -8 -hydroxy- 3,6 - 
naphthalenedisulfonic 
acid;  and  4-Anino-5-hydroxy- 
2, 7 -naphthalenedisulfonic 
acid,  monosodlua  sale  (H 
acid,  monosodlua  salt) 
(provided  for  in  sub- 
heading 2922.21.10) 


.Free  No  change   No  change 


6-Amino-l-naphthol-3- 
sulfonic  acid  (pro- 
vided for  in  sub- 
heading 2922.21.10).. 


.Free  No  change   No  change 


6 -Amino -4 -hydroxy -  2 - 
naphthalene sulfonic 
acid  (Gomaa  acid) 
(provided  for  in  sub- 
heading 2922.21.50).. 


m-Nitro-p-anisldine 
(provided  for  In  sub- 
heading 2922.29.35).  . 


m-Nitro-o-anisidine  (pro- 
vided for  In  subheading 
2922.29.50) 


3,3' -Dlmcthoxybenzldlne 
(o-Dlanlsldlne)  and  its 
dihydrochloride 
(provided  for  In  sub- 
heading  2922.29.50) 


. Free  No  change   No  change 


p-Nitro-o-anlsidlne 
(provided  for  in  sub- 
heading 2922.22.50).. 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


Free 

No  change 

No  change 

On  or 
before 

12/31/90 

Free 

No  change 

No  change 

On  or 

before 

12/31/90 

Free 

No  change 

No  change 

On  or 

before 

12/31/90 

On  or 

before 

12/31/90 


On  or 
before 

12/31/90 
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IV- 16 


lV-17 


9902.29.40 


9902.29.41 


9902.29.42 


9902.29.43 


9902.29.44 


9902.29.45 


9902.29.46 


9902.29.47 


2-ABlno-5-nitrophenol 
(provided  for  In  sub- 
heading 2922.29.10). . . 


9902.29.48 


.Free  No  change   No  change 


3-Ethylanlno-p-cresol 
(provided  for  in  sub- 
heading 2922.29.15). . . 


.Free   No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


4-Chloro-2,5-dliiethoxy 
aniline  (CAS  No.  6358- 
64-1)  (provided  for  In 
subheading  2922.29.20) 


l-Aniino-2  ,4-dibroa< 
qulnone   (provided  for  In 
subheading  2922.30.30) 


1 - Amino - 4 - br OBO -  2 - 
•nchraquinonesulfonic 
acid  (Brooaalne  acid) 
and  its  sodiua  salt 
(provided  for  in  subheading 
2922.30.30) 


Free 

No  change 

No  change 

On  or 

before 

12/31/90 

In 

Free 

No  change 

No  change 

On  or 
be  fore 
12/31/90 

9902.29.49 


9902.29.51 


9902.29.52 


. Free   No  change   No  change 


3 , 4- Diaainophene  cole 
dlhydrogen  sulfate 
(CAS  No.  85137-09-3) 
(provided  for  in  sub- 
heading 2922.50.30). . 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


9902.29.53 


9902.29.54 


9902.29.55 


2-Nitro-5-((2.3-dlhydroxy)- 
propoxyj -N-nechylaniline; 
2-Nitro-5-(2-hydroxy- 
echoxy) -N-Bethylanillne; 
4- [ (2-Hydroxyethyl)anlnol 
-3-nitrophenol;  4-(2- 
Hydroxyethojcy)  -1,3- 
phenylenedlanine 
dihydrochloride;  and 
3-Methoxy-4- [ (2-hydroxy- 
echy 1 ) anino ] nl tro - 
benzene  (provided  for  in 
subheading  2922 . 50 . 30) 


. Free  No  change   No  change 


4  -  Me  thoxyanl  1  Ine  -  2  - 
sulfonic  acid  (provided 
for  in  subheading 
2922.50.40) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


9902.29.56 


l-Aniino-2-chloro-4- 
hydroxyanthraquinone 
(provided  for  in  sub- 
heading 2922.50.40).. 


Benzechoniua  chloride 
(provided  for  in  sub- 
heading 2923.90.00). . . 


.Free  No  change   No  change   On  or 

before 
12/31/90 


.Free  No  change   No  change   On  or 

before 
12/31/90 


M-(7-Hydroxy-l-naphthyl)- 
acetanida  (provided  for  in 
subheading  2924.29.09) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


2 , S-Dinethoxyacetanllide 
(CAS  No.  3467-59-2) 
(provided  for  in  sub- 
heading 2924.29.09) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


3,5-Dlnitro-o-toluaiilde 
(provided  for  in  sub- 
heading 2924.29.39) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


2,2'-Oxaiiidobla(echyl-3- 
(3 , 5-dl- eert-butyl-4- 
hydroxyphenyDproplonate  ] 
(provided  for  In  sub- 
heading 2924.29.40) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


Bls(o-tolyl)carbodilaid«: 
2.2' ,6.6'-Tetralsopropyl- 
diphenylcarbodllnide ; 
Poly[nlcriloiiathane- 
tetrarylnitrllo(2.4.6- 
trl«<l-«ethyl«thyl)-1.3- 
phenylene]].  [2.6-bls(l- 
methylethyDphenyl]  - 
oisega-([((2.6-bis(l- 
■ethylethyDphenyl  1 
aBlno]acthylene]aalno] ; 
and  dlisocyanaCo-1.3,5- 
trisd-aethylethyl) 
hoBopolyoer  (provided 
for  in  subheading 
2925.19.20) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


Diphenylguanldlne  and  dl- 
«-ColylgttanldliM  (pro- 
vided for  In  subheading 
2925.20.30) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


UMI 
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9902. 29. S7     N.N-Bls(2-cyanoethyl) 

aniline  (provided  for  In 
subheading  2926.90.40).., 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902 .29.58     Nl -  ( 2 -Hydroxyethyl ) -  2  - 
nltro-l,4-phenylene- 
dlaalne  (provided  for  In 
subheading  2922 . 19  40) . . . 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.59           2,2-Bl»(4-cyanacophenyl) 
(provided  for  In  stib- 
headlng  2929 . 10 , 40) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902 . 29 . 60     S- (2 . 3. 3' -trlchloroallyl) ■ 
dllsopropylchlocarbamate 
(provided  for  In  sub- 
heading 2930.20.50) 


.Fee*  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.61 


3- (4' -Amlnobenzaaldo) • 
phenyl - & - hydroxy - 
echylsulfone  (CAS  No. 
20241-68-3)  (provided 
for  in  subheading 
2930.90.20) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.62    Paraldehyde,  USP  grade 
(provided  for  In  sub- 
heading 2932.90.50) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902 . 29 . 63    Amlnonethylphenylpyrazole 
( Fhenylae thylanlno- 
pyrazole)  (provided  for  In 
subheading  2933.19.10) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.64    6-(3-Methyl-5-oxo-l- 
pyrazolyl) -1,3- 
naphchalenedlsulfonlc 
acid  (Anlno-J-pyrazolone) 
(CAS  No.  7277-87-4);  and 
3-Methyl-l-phenyl-5- 
pyrazolone  (Methylphenyl- 
pyrazolona)  (provided 
for  In  subheading 
2933.19.10) 


.Free  No  change   No  change 


I 
» 


On  or 

before 

12/31/90 
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9902.29.65 


9902.29.66 


9902.29.67 


9902.29.68 


9902.29.69 


9902.29.70 


9902.29.71 


9902.29.72 


9902.29.73 


l,2-Dimethyl-3,5- 
dlphenylpyrazollua 
■ethyl  sulfate 
(Difenzoquat  oethyl 
sulfate)  (provided  for  In 
subheading  2933 . 19  25)  ... . 


.  Free  No  change   No  change   On  or 

before 
12/31/90 


■-Sulfaalnopyrazolone 
(n-Sulfanldophenylnethyl- 
pyrazolone)  (provided 
for  In  subheading 
2933.19.40) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


3-Methyl-l-(p-tolyl)-2- 
pyrazolln-S-ona  (p- 
Toly laethylpyrazolone ) 
(provided  for  In  sub- 
heading 2933.19.40) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


PhenylcarbethoxypyrazoloiM 
(provided  for  In  sub- 
heading 2933.19.42) 


.Free  No  change   No  change   On  or 

before 
12/31/90 


3 -Methyl- S-pyrazolon* 
(provided  for  in  sub- 
heading 2933.19.50)... 


.Free  No  change   No  change   On  or 

before 

12/31/90 


Flecalnlde  acetate 
(provided  for  la  sub- 
heading 2933.39.35).. 


.Free  No  change   No  change   On  or 

before 
12/31/90 


Barbituric  acid  (provided 
for  in  subheading 
2933.51.10) 


.Free  No  change   Ho  change   On  or 

before 
12/31/90 


Butyl  2-(4-(5-trlfluoro- 
■ethyl-2-pyrldlnyloxy) - 
phenoxy ] propanoate 
(provided  for  In  sub- 
heading 2933.90.20) 


.Free  No  change   No  change   On  or 

before 

12/31/90 


4 , 1 1 - Dlaalno - IH - naphth - 
(2,3-f]lsolndole-l,3.5, 
10(2H)-tetrotM  (CAS  No. 
128-81-4)  (provided 
for  In  subheading 
2925.19.20) 


.Free  No  change   N«  change   On  or 

before 
12/31/90 
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9902  29.74     1- [4- (1 .1-Dlaethylethyl) - 

phenyl] -4- (hydroxydiphenyl- 
methyl)-l-plperidlnyl-l 
butanone  (Terfenadone) 
(provided  for  in 
subheading  2933.90.37) 


.Free  No  change   No  change 


On  or 

before 
12/31/90 


9902.29.75 


1 - ( 3  - Sulf opropy 1 ) - 
pyridiniua  hydroxide 
(provided  for  in  sub- 
heading 2933.39.50). 


.Free  No  change   No  change 


On  or 
before 

12/31/90 


9902.29.76     2-n-0ctyl-4- 

isothl«zolin-3-one,  and 
mixture*  of  2-n-octyl-4- 
i80thiazolin-3-one  and 
application  adjuvants 
(provided  for  in  subheadings 
2934.10.50.  3808.90.20  and 
3808.90.50  respectively) Free 


No  change   No  change 


On  or 

before 

12/31/90 


9902.29.77     Dicyclohexylbenzothiazyl- 
sulfenaaide  (provided 
for  In  subheading  2934.20.50) .Free 


No  change   No  change 


On  or 

before 

12/31/90 


9902.29.78    2-(4-A»inophenyl)-6-methyl- 
benzothiazole -  7  - sul f onic 
acid  (provided  for  in 
subheading  2934 . 20 . 50) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902 . 29 . 79 


2-A«lno-N-ethyl- 
benzenesulfonanilide 
(provided  for  in  sub- 
heading 2935.00.10)... 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.29.80    Sul fane thazlne  (provided 
for  in  subheading 
2935.00.30) 


.Free   No  change    No  change 


On  or 

before 

12/31/90 


9902.29.81 


9902.29.82 


Sulfaquinoxaline  and 
sulfanilamide  (provided 
for  in  subheading 
2935.00.31) 


.Free 


Sulfathiazole  (provided  for 

in  subheading  2935.00.33 

or  3004.90.60) Free 


No  change 

No  change 

On  or 

before 

12/31/90 

No  change 

Ftm 

On  or 

before 
12/31/90 

UMI 
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9902.29.83 


9902.29.84 


9902.29.85 


9902.29.86 


9902.29.87 


9902.29.88 


9902.30.04 


9902.30.05 


9902.32.04 


9902.36.06 


Sulfaguanidine  (provided 
for  In  subheading 
2935.00.35) 


Sulfapyridlne  (provided 
for  in  subheading 
2935.00.35) 


Acetylsulfaguanidlne 
(provided  for  in 
subheading  2935.00.39). 


Free  No  change 

No  change 

On  or 

before 

12/31/90 

Free  No  change 

Free 

On  or 

before 

12/31/90 

Fre«  No  change 

No  change 

On  or 

before 

12/31/90 

2,4-Dlchloro-S-aulfamoyl- 
benzoic  acid  (provided 
for  in  subheading 
2935.00.45) 


.Free  No  change   No  change 


N- Ethyl -o- toluene - 
sulfonamide  and  N-Ethyl- 
p- toluenesulf onamide 
(provided  for  in  sub- 
heading 2935.00.47) 


. Free  No  change   No  change 


Cyclosporina  (provided  for 
In  subheading  2941.90.10 
or  3004.20.00) 


. Free  No  change   No  change 


Nicotine  resin  complex  put  in 
measured  doses  in  chewing  gum 
form  (provided  for  In  sub- 
heading 3004.40.00 Free 


No  change   No  change 


Iron-dextran  complex  (pro- 
vided for  in  subheading 
3004.90.60) 


3,7Els(dlmethylamino)- 
phenazathionium  chloride. 
(Methylene  blue)  (pro- 
vided for  in  subheading 

3204,13.50) 


.Free  No  change   No  change 


Free  No  change   No  change 


Hetaldehyde  (provided  for 

in  subheading  3606.90.60 

or  3808.90.50) .Free  No  change 


No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 
before 

12/31/90 
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9902.37.07     Photographic  color 

couplers  (provided  for 
In  subheading  3707.90.30 
or  3707.90.60) 


.  Free   No  change    No  change    On  or 

before 
12/31/90 


9902  38.06     Mixtures  of  dinocap  and 
application  adjuvants 
(provided  for  In  sub- 
heading 3808.20.10) 


. Free   No  change    No  change    On  or 

before 
12/31/90 


9902.38.07  Mixtures  of  nancozeb  and 
dinocap  (provided  for  in 
subheading  3808.20.10)... 


. Free  No  charge   No  change   On  or 

before 
12/31/90 


9902.38.08     Maneb.  zlneb,  aancozeb,  and 
netiram  (provided  for  In 
subheading  3808 . 20 . 20) 


. Free  No  change   No  change   On  or 

before 
12/31/90 


9902  38.09    Mixtures  of  2-[l- 

(ethoxyialno) butyl] -5- 
(2-(ethylthlo)propyll - 
3-hydroxy-2-cyclohexen- 
1-ona  (Sethoxydim)  and 
application  adjuvant* 
(provided  for  in  sub- 
heading 3808.30.10) 


. Fre*  No  change   No  change   On  or 

before 
12/31/90 


9902.38  10    Mixtures  of  5-chloro-2- 
Bethyl-4-isothiazolin- 
3-one,  2-nMthyl-4- 
isothiazolin-3-one, 
fflagnesiua  chloride 
and  stabilizers,  whether 
or  not  containing 
application  adjuvants 
(provided  for  in  sub- 
heading 3808 . 90 . 20) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.38.11     Mixtures  of  l,l-bis(4- 
chloropheny 1 ) -2,2,2- 
trlchloroethanol 
(Dicofol)  and  application 
adjuvants  (provided  for  in 
subheading  3808 . 90 . 10) 


.Fre*  No  change   No  change 


On  or 

before 

12/31/90 


9902  38  23    Mixtures  containing 

derivatives  of  N-(4-(2- 
hy dr oxy -  3  - phenoxyp  ro - 
poxy)  phenyl]  ace  ttuiide 
(provided  for  in  sub- 
heading 3823.90.29) 


.Fc—    No  change   No  change 


On  or 

before 

12/31/90 


UMi 
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9902.39.01 


9902. 39. U 


9902.39.26 


9902.40.08 


9902.40.11 


9902.48.23 


9902.50.05 


Vinyl  acetate -vinyl  chloride 

ethylene  tarpolymers, 

containing  by  weight  less 

than  50  percent  derivatives 

of  vinyl  acetate,  except 

those  polynerlzed  froa 

aronatlc  or  aodified  aronatic 

■onoiMr*  (provided  for  in 

subheading  3901.30.00  or 

3904.30.00) Free  No  change 


Cross- linked  polyvlnyl- 
benzyltrlaethylaaaoniua 
chloride  (Cholastyraalne 
resin  USP)  (provided  for 
in  subheading  3914.00.00). 


No  change 


.Free  No  change   No  change 


Transparent  sheeting  of 
plastics  containing  30 
percent  or  aore  by  weight  of 
lead  (provided  for  In 
subheading  3926 .  90 .  90) Free 


Plates,  sheets,  and  atrip  of 
natural  rubber  coablned  with 
woven  fabrics  of  aan-aada 
fibers,  for  usa  in  ch« 
manufacture  of  skirts  for 
hovercraft  (provided  for  In 
■ubhaadlng  4008.21.00} Frea 


Bicycle  tires  and  Cubes 
and  rla  strips,  the 
foregoing  of  rubber 
or  plastics  (provided 
for  In  subheading 
4011.40.00.  4012.90.20, 
4012.90.30.  or  4013.20.00). 


No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


No  change   No  change 


On  or 

before 

12/31/90 


. Free  No  change   No  change 


On  or 

before 

12/31/90 


Jacquard  cards  and  Jacquard 

heads  for  power-driven 

weaving  aachines,  and 

parts  thereof  (provided 

for  In  subheading  4823.90.85 

or  8448 .  59 .  50) Free  No  change 


Yams,  containing  85  per- 
cent or  Bore  by  weight  of 
silk  waste,  Bultlple 
(folded)  or  cabled  (ex- 
cept unbleached  or  bleached 
yams  aeasuring  aore  than 
59,267  aAg)  (provided  for 
In  subheading  5005.00.00) Free 


Nu  change 


On  or 

before 

12/31/90 


No  change   No  change 


On  or 

before 

12/31/90 
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9902.51.01 


9902. 5A. 02 


9902.57.01 


Unimproved  wool;  other  wool 
not  finer  than  46s  (all  the 
foregoing  provided  for  in 
subheadings  5101.11.10  through 
5101.11.50.  5101.19.10  through 
5101.19.50,  5101.21.10  through 
5101.21.35,  5101.29.10  through 
5101.29.35  or  5101.30.10 
through  5101.30.30) Free 


Colored,  aultifllanent 
yams,  untwisted  or  with 
a  twist  of  less  than  5 
turns  per  aeter,  of  not 
lass  than  22  decitex  per 
filament,  of  nylon  or 
0K>dacrylic,  to  be  used  in 
the  aanufactura  of  wigs 
for  dolls  (provided  for  in 
subheadings  5402.41.00 
or  5402.49.00)  


9902.61.00 


No  change   Free 


On  or 

before 

12/31/90 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


Needle-craft  display  aodels. 
prioarily  hand  stitched,  of 
cooipleted  aass-produced  kits: 
Provided  for  in 
subheading  5701.10.20, 
5701.90.20.  5805.00.25, 
5805.00.40,  6302.91.00. 
6302.92.00,  6302.93.10. 
6302.93.20,  6302.99.20, 
6303.19.00,  6303.92.00. 
6303.99.00,  6304.92.00, 
6304.93.00.  6304.99.15, 
6304.99.20,  6304.99.60. 
6307.90.85  or 
6307.90.90 , 


9902.57.02 


1988 


Sweaters  that-- 
(i)  do  not  contain 
foreign  aateriala 
in  excess  of  the 
percentage  of  total 
valua  llnitatlon 
contained  in  general 
note  3(a) (Iv),  and 
(11)  are  asseabled  In 
Guaa,  exclusively 
by  United  States 
citizens,  nationals, 
or  resldenc  aliens, 
by  Joining  together 
(by  coopletely  sewing, 
looping,  linking,  or 
other  aeana  of  at- 
taching) at  least  5 
otherwise  coapleted 
■ajor  knlC-to-shap« 
cooponent  parts  of 
foreign  origin;  and  If 
entered  before  the 
aggregate  quantity  of 
stich  sweaters  that  la 
entered  during  any 
12-aonth  period  after 
October  31.  1985. 
exceeds  tha  duty- 
free quantity  for 
chat  period 


.Free  N«  change   No  change 


On  or 

before 

10/31/92 

123.  Subheading  9902.62.10  Is  Modified  by  striking  out  ■12/31/88*  and  Inserting 
■12/31/90*  In  lieu  thereof. 

124.  Subchapter  XI  of  chapter  99  la  further  aodlfled  by  Inserting  in  nunerlcal 
aequence  the  following  new  provisions : 


Free  No  change   No  change 


On  or 

before 

12/31/90 


9902.66.03 


Aprons  and  babies'  bibs 

(provided  for  in 

subheading  6111.20.60, 

6111.30.50,  6111.90.50. 

6114.20.00,  6114.30.30. 

6209.20.50,  or 

6211 .  42  .  00) Free  No  change 


Fraaea  for  hand-held 
uabrellaa  chiefly  used 
for  protection  against 
rain  (provided  for  In 
•ubhaadlng  6603.20.30). 


.Praa  M«  change   No  change 


On  or 

before 

12/31/90 


9902.70.12 


No  change 


On  or 

before 

12/31/90 


Class  Inners  for 
vacuus  flasks  or  for 
other  vacuus  vessels 
(provided  for  In  sub- 
heading 7012.00.00).. 


.9% 


Free  (A,E) 

55* 

On  or 

3.6%  (ID 

before 
12/31/90 

UMI 
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9902.84.43 


<J  902. 70.1  J 


9902.71.13 


9902.73.12 


9902.73.15 


9902. S4. 42 


UMI 


Klechenware  of  glass - 
ceramics,  nonglazad, 
greacar  than  75  parcent 
by  voluaa  cryscalllna,  of 
llchlua  alvimlnoslllcace, 
having  a  linear  coefficient 
of  expansion  not  exceeding 
10  X  10''  per  Kelvin 
within  a  teaperature 
range  of  O'C  to  300*C. 
transparent,  haze -free, 
exhibiting  transmit - 
tances  of  infrared 
radiations  in  excess  of 
75  percent  at  a  wave- 
length of  2.5  alcrona 
when  aaasured  on  a  sample 
3  ■■  in  thickness,  and 
containing  K- quartz 
solid  solution  as  the 
predominant  crystal 
phase  (provided  for  in 
subheading  7013 .  10 .  10) Free  No  change 


Jewelry  provided  for  In 
subheading  7117.19.10, 
7117.19.50  or  7117.90.40 
(except  parts)  valued  not  over 
1.6C  per  piece;  and  articles 
provided  for  in  heading 
9502.  9503  or  9504  or 
subheading  9505.90.00  (except 
balloons,  marbles,  dice, 
and  dlecast  vehicles), 
valued  not  over  five 
cents  per  unit. Free 


9902.84.44 


9902.84.45 


No  change 


On  or 

before 

12/31/90 


9902.84.46 


No  change   No  change 


On  or 

before 

12/31/90 


Cable  or  inner  wire  for 
caliper  brakes  and  casing 
therefor,  whether  or  not 
cut  to  length  (provided 
for  in  subheading 
3917.32.00,  7312.10.05, 
7312.10.10,  7312.10.20, 
7312.10.30.  7312.10.50, 
7312.10.60,  7312.10.70, 
7312.10.90  or  7326.90.90). 


Bicycle  chains  (provided 
for  in  subheading 
7315.11.00) 


9902.84.47 


. . . Free  No  change   No  change 


.Free  Ho  change   No  change 


Po%ror-drlven  weaving 

machines  for  weaving 

fabrics  of  a  width  not 

exceeding  30  cm  (provided  for 

In  subheading  8446 . 10 . 00) Frea  No  change 


No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


9902.84.50 


Offset  printing 
presses  of  the  sheet- 
fed  type  weighing 
1600  kg  or  more 
(provided  for  in 
subheading  8443.19,90) 


No  change   No  change    10% 


Machines  designed  for 

heat-set,  stretch 

texturing  of  continuous 

man-made  fibers  (provided 

for  In  subheading  8444.00.00)  Free 


Carding  and  spinning 
machines  specially  da- 
signed  for  wool,  other 
than  machines  specially 
designed  for  the  manu- 
facture of  combed  wool 
(worsted)  yama  (pro- 
vided for  In  subheading 
8445.11.00  or  8445.20.00)., 


No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


Power-driven  weaving 
machines  for  weaving 
fabrics  mora  than  4.9  m 
in  width,  parts 
thereof,  and  auxiliary 
machinery  for  use  therewith 
(provided  for  in  sub- 
heading 8446.21.00. 
8446.30.00,  8448.19.00, 
8448.41.00.  8448.42.00. 
or  8448.49.00) Free  No  change 


Hosiery  knitting  machines, 
single  cylinder  flna 
gauge  and  all  double 
cylinder  (provided  for 
in  subheading  8447.11.10. 
8447.12.10  or  8447.20.60)., 


No  change 


On  or 

before 

12/31/90 


, . Free  No  change   No  change 


On  or 

before 

12/31/90 


Decorative  laca-braldlng 
machines  using  the  Jac- 
quard  system,  parta 
thereof,  and  auxiliary 
machinery  for  use  there- 
with (provided  for  In 
subheading  8447.90.10, 
8448.11.00.  8448.19.00 
or  8448.59.50) 


.Free  No  change   No  change 


On  or 

before 

12/31/90 
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IV-29 


9902.90.90 


9902.84.51 


9902.85.12 


9902.85.27 


9902.85.40 


9902.87.14 


Needles  for  knitting 
machines  (provided  for 
in  subheading  8448.51.10 
or  8448.51.30) 


. Fre*  No  change   No  change 


Generator  lighting  sets 
for  bicycles,  and  parts 
thereof  (provided  for  In 
subheading  8512.10.20  or 
8512.90.40) 


.Free  No  change   No  change 


On  or 
before 

12/31/90 


On  or 

before 

12/31/90 


9902.95.01 


Entertaiiuient  broadcast  band 
receivers  valued  not  over 
$40  each  (provided  for  in 
subheading  8527.19.00  or 
8527.32.00)  Incorporating 
tiaekaeping  or  tlae 
display  devices,  not  in 
conblnatlon  with  any  other 
article,  and  not  designed 
for  Botor  vehicle  in- 
stallation  Fre* 


Television  picture  tubes, 
color,  having  a  video 
display  diagonal  of  less 
Chan  29  ca  (provided  for 
In  subheading  8540.11.00). 


9902.95.02 


No  change   No  ehmge 


.Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 

before 

12/31/90 


9902.95.03 


Caliper  brakes,  drua 
brakes,  front  and  rear 
daraillaurs,  shift  levers, 
cables  and  casings  for 
daraillaurs,  coaster  brakes, 
two -spaed  hubs  with  in- 
ternal gear -changing 
■echanlsns ,  three  -  speed 
hubs,  whether  or  not 
Incorporating  coaster  . 
brakes,  click  twist  grips, 
trigger  and  twist  grip 
controls  for  three -speed 
hubs,  free  wheel 
sprockets,  cotterless 
type  crank  sets,  fraiie 
lugs ,  and  parts  of  all 
the  foregoing  (provided 
for  in  subheading  3917.32.00 
or  heading  7312  or  8714) Free  No  change 


9902,95.04 


Parts,  not  Including  photo- 
receptors or  assemblies 
containing  photo- 
receptors, of  electrostatic 
copying  machines ,  which 
■achlnes  operate  by  repro- 
ducing the  original  image 
via  an  intermediate 
(provided  for  in  sub- 
heading 9009.90.00). 


Stuffed  dolls,  whether 
or  not  dressed,  and 
doll  skins  for  stuffed 
dolls  (provided  for  in 
subheading  9502.10.20  or 
9502.99.10) 


Stuffed  or  filled  toy 
figures  of  animate 
objects  (except  dolls) , 
not  having  a  spring 
mechanism  and  not  ex- 
ceeding 63.5  cm  in 
either  length,  width,  or 
height  (provided  for  In 
subheading  9503.41.10  or 
9503.49.00) 


Stuffed  or  filled  toy 
figures  of  inanimate 
objects  not  having  a 
spring  mechanisa  (pro- 
vided for  in  subheading 
9503.41.10  or  9503.49.00) 


Skins  for  stuffed  toy 
figures  of  animate  or 
Inanimate  objects  (pro- 
vided for  in  subheading 

9503.41.30) 


Free  No  change   No  change 


On  or 

before 

12/31/90 


Free  No  change   No  change 


On  or 

before 

12/31/90 


Free  No  change   No  change 


On  or 

before 

12/31/90 


Free  No  change   No  change 


Free  No  change   No  change 


On  or 

before 

12/31/90 


On  or 
before 

12/31/90 


125. 


U.S.  note  3  to  subchapter  III  of  chapter  99  is  modified  by  striking  out 
9903.41  and  9903.64"  and  Inserting  "9903.41.05  and  9903.41.10"  in  l1*«hibereof . 


striking  out 
n  ^re*i^hereo 


No  change 


On  or 

before 

12/31/90 


126.  U.S.  note  4(h) (i)(B)  to  subchapter  III  of  chapter  99  is  modified  by  striking 
out  "and  not  less  than  0.20  percent  nor  more  than  0.030  percent  sulphur,", 

127.  U.S.  note  6  to  subchapter  III  of  chapter  99  is  modified  by  striking  out 
•9903.04.55,  inclusive,"  and  inserting  "9903.04.55,  inclusive,  subheadings 
9903.19.10  and  9903.19.90,"  in  lieu  thereof 

128.  Subheadings  9903,28.10.  9903.28.15,  and  9903.28.20  are  each  modified  by 
Striking  out  "429,761',  "645,208".  and  "773,374"  in  the  Specified  Limit  column  and 
Inserting  "390.856",  "621,886",  and  "757,812".  respectively,  in  lieu  thereof, 

129.  Subheading  9903.72.22  is  modified  by  striking  out  "24"  and  "154"  In  the 
(}uota  (Quantity  column  and  Inserting  "48*  and  "129".  respectively,  in  lieu  thereof 


UMI 
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130.  U.S.  noce  4(d)  to  subchapter  IV  of  chapter  99  Is  modified  by  striking  out 
"subheading  9904.40.40"  and  Inserting  "subheadings  9904.20  10  and  9904.40.40"  in 
lieu  thereof. 

131.  Subheading  9904.10.54  is  modified  by  striking  out  -Poctueal     4S6  000"  in 
the  Quota  Quantity  column. 

132.  Subheading  9904.30.70  is  deler^l 
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Title  3— 

The  President 


UMI 


Proclamation  5908  of  November  18,  1988 

To  Amend  the  Quantitative  Limitations  on  Imports  of  Certain 
Cheeses 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Import  limitations  have  been  imposed  on  certain  cheeses  pursuant  to  the 
provisions  of  Section  22  of  the  Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.C.  624).  Section  701  of  the  Trade  Agreements  Act  of  1979,  P.L. 
96-39  (the  "Act"),  requires  that  the  President  by  proclamation  limit  the 
quantity  of  cheese  of  the  types  specified  therein  that  may  enter  the  United 
States  in  any  calendar  year  after  1979  to  not  more  than  111,000  metric  tons. 

2.  Proclamation  No.  4708  of  December  11,  1979,  established  quantitative 
limitations  on  imports  of  such  cheeses  as  required,  by  the  Act.  Proclamations 
No.  4811  of  December  30,  1980,  No.  5425  of  January  6,  1986,  and  No.  5618  of 
March  16,  1987,  modiHed  those  quantitative  limitations.  Such  quantitative 
limitations  and  allocations  for  enumerated  countries  appear  in  part  3  of  the 
Appendix  to  the  Tariff  Schedules  of  the  United  States  (TSUS)  and  subchapter 
IV  of  chapter  99  of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS). 

3.  In  order  to  permit  an  increase  in  imports  of  certain  cheeses  from  Uruguay, 
the  provisions  set  forth  in  item  950.10  in  part  3  of  the  Appendix  to  the  TSUS 
and  subheading  9904.10.42  of  the  HTS  must  be  modified.  This  modification 
does  not  affect  any  existing  quota  allocations  other  than  the  allocation  for 
Uruguay.  This  modification  increases  the  annual  aggregate  quantity  of  quota 
cheese  allocated  to  111,000  metric  tons. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States  of  America,  including  Section  701  of  the  Trade 
Agreements  Act  of  1979,  Section  604  of  the  Trade  Act  of  1974,  and  Section 
1204(b)  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988,  do  hereby 
proclaim  that: 

A.  Item  950.10  in  part  3  of  the  Appendix  to  the  Tariff  Schedules  of  the  United 
States  is  modiHed  as  follows: 

The  line  beginning  with  "Uruguay"  is  changed  to  read  as  follows: 

"Uruguay 943,569  482.000"; 

B.  Subheading  9904.10.42  of  the  Harmonized  Tariff  Schedule  of  the  United 
States  is  modified  as  follows: 

The  line  beginning  with  "Uruguay"  is  changed  to  read  as  follows: 
"Uruguay 428,000". 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5909  of  November  18,  1988 

To  Designate  Guyana  as  a  Beneficiary  Country  for  Purposes 
of  the  Caribbean  Basin  Economic  Recovery  Act 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Section  212  of  the  Caribbean  Basin  Economic  Recovery  Act  (CBERA)  (19 
U.S.C.  2702)  authorizes  the  President  to  designate  the  countries,  territories,  or 
successor  political  entities  thereto  that  will  be  beneficiary  countries  for 
purposes  of  the  CBERA  (19  U.S.C.  2701  et  seq.).  Such  countries  are  entitled  to 
duty-free  entry  of  eligible  articles  imported  directly  therefrom  into  the  customs 
territory  of  the  United  States.  I  am  now  adding  Guyana  to  the  list  of  benefici- 
ary countries.  I  have  notified  the  House  of  Representatives  and  the  Senate  of 
my  intention  to  designate  this  country  and  communicated  to  them  the  consid- 
erations entering  into  my  decision. 

2.  Section  604  of  the  Trade  Act  of  1974  (19  U.S.C.  2483)  confers  authority  upon 
the  President  to  embody  in  the  Tariff  Schedules  of  the  United  States  (TSUS) 
(19  U.S.C.  1202)  the  substance  of  the  relevant  provisions  of  that  Act.  of  other 
acts  affecting  import  treatment,  and  of  actions  taken  thereunder.  Section 
1204(b)(1)  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  (Pub.  L  No. 
100-418)  directs  the  President  to  proclaim  such  modifications  to  the  Harmo- 
nized Tariff  Schedule  of  the  United  States  (HTS),  as  enacted  by  section  1204  of 
that  Act,  as  are  necessary  or  appropriate  to  implement  the  applicable  provi- 
sions of  Executive  actions  taken  after  January  1, 1988,  and  before  the  effective 
date  of  the  HTS. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  sections  211  through 
213  of  the  Caribbean  Basin  Economic  Recovery  Act,  section  604  of  the  Trade 
Act  of  1974,  and  section  1204  of  the  Omnibus  Trade  and  Competitiveness  Act 
of  1988,  do  proclaim  that: 

(1)  General  headnote  3(e)(vii)(A)  to  the  TSUS,  listing  those  countries  designat- 
ed as  beneficiary  countries  for  purposes  of  the  CBERA,  is  modified  by 
inserting  in  alphabetical  sequence  "Guyana". 

(2)  General  note  3(c)(v)(A)  to  the  HTS,  listing  those  countries  designated  as 
beneficiary  countries  for  purposes  of  the  CBERA,  is  modified  by  inserting  in 
alphabetical  sequence  "Guyana". 

(3)(a)  The  amendment  made  by  paragraph  (1)  of  this  Proclamation  shall  be 
effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  November  24, 1988. 
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(b)  The  amendment  made  by  paragraph  (2)  of  this  Proclamation  shall  be 
effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1, 1989. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5910  of  November  18,  1988 

National  Adoption  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation  -> 

The  family,  society's  most  fundamental  unit,  is  part  of  God's  design  for  human 
happiness.  Belonging  to  a  family  is  a  natural  and  vital  component  of  life,  and 
every  child  deserves  to  be  a  member  of  a  loving  and  nurturing  family.  For 
many  children,  this  becomes  possible  through  life  in  an  adoptive  family.  That 
'8  good  reason  for  all  Americans  to  celebrate  adoption  and  to  commend  and 
cooperate  with  those  in  the  private  sector  and  public  service  who  work  to  find 
loving,  lasting  homes  for  waiting  youngsters. 

For  some  children,  the  waiting  is  much  too  long.  More  than  30.000  children 
now  in  foster  care  are  in  need  of  permanent  homes.  Most  of  these  fine 
youngsters  have  special  needs;  some  are  of  school  age,  in  sibling  groups, 
members  of  minorities,  or  affected  by  physical,  mental,  or  emotional  disabil- 
ities. But  all  of  them  have  two  things  in  common — they  need  families  of  their 
own.  and  they  have  great  love  to  offer  new  parents.  We  can  all  learn  much 
from  the  wonderful  experiences  of  adoptive  families  already  blessed  with 
special-needs  adoptive  children. 

We  know,  however,  that  the  waiting  is  long  for  many  prospective  parents  as 
well.  Thousands  of  marriages  in  our  country  are  childless,  and  many  families 
are  anxious  to  adopt.  Many  single  people  also  desire  to  know  the  happiness  of 
adoption.  Adoption  brings  immeasurable  joy  to  adopted  children  and  adoptive 
parents  alike.  It  also  gives  us  cause  for  hope — that  more  youngsters  will  find 
lasting  homes  and  that  ever  more  Americans  will  find  within  themselves  the 
generosity,  courage,  and  love  to  make  adoption  their  personal  alternative  to 
the  cruelty  of  abortion.  Prolife  pregnancy  counseling  centers  exist  in  cities  and 
towns  across  our  land  to  help  mothers  choose  life  for  their  unborn  infants. 
These  mothers  give  their  babies  not  only  the  gift  of  birth  but  also  the  gift  of  a 
bright  future  with  a  loving  adoptive  family.  These  brave  women,  and  those 
who  decide  to  raise  their  babies  themselves,  deserve  our  admiration,  friend- 
ship, and  help  while  they  are  expecting  and  after. 

There  is  more  each  of  us  can  do  to  encourage  adoption,  from  making  our 
neighbors  and  communities  aware  of  this  option  to  making  room  in  our  own 
homes  for  special-needs  children  and  adoptive  infants.  As  a  Nation,  we  must 
continue  to  promote  adoption  and  to  eliminate  barriers  to  it.  We  must  also 
offer  our  appreciation  and  encouragement  to  the  millions  of  our  fellow  citi- 
zens— such  as  adoption  caseworkers,  foster  care  supervisors,  judges,  lawyers, 
clergy  and  religious,  physicians,  teachers,  pregnancy  counselors,  and  count- 
less volunteers — who  help  children  and  families  with  adoption.  In  this  way  we 
can  aid  more  and  more  Americans  in  discovering  the  special  joy  of  building  a 
family  through  adoption. 
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NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  November  20  through 
November  26,  1988,  as  National  Adoption  Week.  I  call  upon  all  Americans  to 
observe  this  week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Presidential  Documents 


Executive  Order  12656  of  November  18,  1988 

Assignment  of  Emergency  Preparedness  Responsibilities 


WHEREAS  our  national  security  is  dependent  upon  our  ability  to  assure 
continuity  of  government,  at  every  level,  in  any  national  security  emergency 
situation  that  might  confront  the  Nation;  and 

WHEREAS  effective  national  preparedness  planning  to  meet  such  an  emer- 
gency, including  a  massive  nuclear  attack,  is  essential  to  our  national  survival; 
and 

WHEREAS  effective  national  preparedness  planning  requires  the  identifica- 
tion of  functions  that  would  have  to  be  performed  during  such  an  emergency, 
the  assignment  of  responsibility  for  developing  plans  for  performing  these 
functions,  and  the  assignment  of  responsibility  for  developing  the  capability  to 
implement  those  plans;  and 

WHEREAS  the  Congress  has  directed  the  development  of  such  national 
security  emergency  preparedness  plans  and  has  provided  funds  for  the  accom- 
plishment thereof; 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  as  President  by 
the  Constitution  and  laws  of  the  United  States  of  America,  and  pursuant  to 
Reorganization  Plan  No.  1  of  1958  (72  Stat.  1799),  the  National  Security  Act  of 
1947,  as  amended,  the  Defense  Production  Act  of  1950,  as  amended,  and  the 
Federal  Civil  Defense  Act,  as  amended,  it  is  hereby  ordered  that  the  responsi- 
bilities of  the  Federal  departments  and  agencies  in  national  security  emergen-, 
cies  shall  be  as  follows: 

PART  1— Preamble 

Section  101.  National  Security  Emergency  Preparedness  Policy. 

(a)  The  policy  of  the  United  States  is  to  have  sufficient  capabihtias  at  all 
levels  of  government  to  meet  essential  defense  and  civilian  needs  during  any 
national  security  emergency.  A  national  security  emergency  is  any  occurrence, 
including  natural  disaster,  military  attack,  technological  emergency,  or  other 
emergency,  that  seriously  degrades  or  seriously  threatens  the  national  security 
of  the  United  States.  Policy  for  national  security  emergency  preparedness 
shall  be  established  by  the  President.  Pursuant  to  the  President's  direction,  the 
National  Security  Council  shall  be  responsible  for  developing  and  administer- 
ing such  policy.  All  national  security  emergency  preparedness  activities  shall 
be  consistent  with  the  Constitution  and  laws  of  the  United  States  and  with 
preservation  of  the  constitutional  government  of  the  United  States. 

(b)  Effective  national  security  emergency  preparedness  planning  requires: 
identification  of  functions  that  would  have  to  be  performed  during  such  an 
emergency;  development  of  plans  for  performing  these  functions;  and  develop- 
ment of  the  capability  to  execute  those  plans. 

Sec.  102.  Purpose. 

(a)  The  purpose  of  this  Order  is  to  assign  national  security  emergency 
preparedness  responsibilities  to  Federal  departments  and  agencies.  These 
assignments  are  based,  whenever  possible,  on  extensions  of  the  regular 
missions  of  the  departments  and  agencies. 
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(b)  This  Order  does  not  constitute  authority  to  implement  the  plans  prepared 
pursuant  to  this  Order.  Plans  so  developed  may  be  executed  only  in  the  event 
that  authority  for  such  execution  is  authorized  by  law. 

Sec.  103.  Scope. 

(a)  This  Order  addresses  national  security  emergency  preparedness  functions 
and  activities.  As  used  in  this  Order,  preparedness  functions  and  activities 
include,  as  appropriate,  policies,  pleuis,  procedures,  and  readiness  measures 
that  enhance  the  ability  of  the  United  States  Government  to  mobilize  for, 
respond  to.  and  recover  from  a  national  security  emergency. 

(b)  This  Order  does  not  apply  to  those  natural  disasters,  technological  emer- 
gencies, or  other  emergencies,  the  alleviation  of  which  is  normally  the  respon- 
sibility of  individuals,  the  private  sector,  volimteer  organizations,  State  and 
local  governments,  and  Federal  departments  and  agencies  unless  such  situa- 
tions also  constitute  a  national  security  emergency. 

(c)  This  Order  does  not  require  the  provision  of  information  concerning,  or 
evaluation  of.  military  policies,  plans,  programs,  or  states  of  military  readi- 
ness. 

(d)  This  Oder  does  not  apply  to  national  security  emergency  preparedness 
telecommonications  functions  and  responsibilities  that  are  otherwise  assigned 
by  Executive  Order  12472. 

Sec.  104.  Management  of  National  Security  Emergency  Preparedness. 

(a)  The  National  Security  Council  is  the  principal  forum  for  consideration  of 
national  security  emergency  preparedness  policy. 

(b)  The  National  Security  Council  shall  arrange  for  Executive  branch  liaison 
with,  and  assistance  to,  the  Congress  and  the  Federal  judiciary  on  national 
security-emergency  preparedness  matters. 

(c)  The  Director  of  the  Federal  Emergency  Management  Agency  shall  serve  as 
an  advisor  to  the  National  Seciuity  Council  on  issues  of  national  security 
emergency  preparedness,  including  mobilization  preparedness,  civil  defense, 
continuity  of  government,  technological  disasters,  and  other  issues,  as  appro- 
priate. Pursuant  to  such  procedures  for  the  organization  and  management  of 
the  National  Security  Council  process  as  the  President  may  establish,  the 
Director  of  the  Federal  Emergency  Management  Agency  also  shall  assist  in  the 
implementation  of  and  management  of  the  National  Security  Council  process 
as  the  President  may  establish,  the  Director  of  the  Federal  Emergency  Man- 
agement Agency  also  shall  assist  in  the  implementation  of  national  security 
emergency  preparedness  policy  by  coordinating  with  the  other  Federal  depart- 
ments and  agencSes  and  with  State  and  local  governments,  and  by  providing 
periodic  reports  to  the  National  Security  Council  on  implementation  of  nation- 
al security  emergency  preparedness  policy. 

(d)  National  security  emergency  preparedness  functions  that  are  shared  by 
more  than  one  agency  shall  be  coordinated  by  the  head  of  the  Federal 
department  or  agency  having  primary  responsibility  and  shall  be  supported  by 
the  heads  of  other  departments  and  agencies  having  related  responsibilities. 

(e)  There  shall  be  a  national  security  emergency  exercise  program  that  shall 
be  supported  by  the  heads  of  all  appropriate  Federal  departments  and  agen- 
cies. 

(f)  Plans  and  procedures  will  be  designed  and  developed  to  provide  maximum 
flexibility  to  the  President  for  his  implementation  of  emergency  actions. 

Sec.  105.  Interagency  Coordination. 

(a)  All  appropriate  Cabinet  members  and  agency  heads  shall  be  consulted 
regarding  national  security  emergency  preparedness  programs  and  policy 
issues.  Each  department  and  agency  shall  support  interagency  coordination  to 
improve  preparedness  and  response  to  a  national  security  emergency  and 
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shall  develop  and  maintain  decentralized  capabilities  wherever  feasible  and 
appropriate. 

(b)  Each  Federal  department  and  agency  shall  work  within  the  framework 
established  by,  and  cooperate  with  those  organizations  assigned  responsibil- 
ity in.  Executive  Order  No.  12472,  to  ensure  adequate  national  security 
emergency  preparedness  telecommunications  in  support  of  the  functions  and 
activities  addressed  by  this  Order. 

PART  2 — General  Provisions 

Sec.  201.  General.  The  head  of  each  Federal  department  and  agency,  as 
appropriate,  shall: 

(1)  Be  prepared  to  respond  adequately  to  all  national  security  emergencies, 
including  those  that  are  international  in  scope,  and  those  that  may  occur 
within  any  region  of  the  Nation; 

(2)  Consider  national  security  emergency  preparedness  factors  in  the  conduct 
of  his  or  her  regular  functions,  particularly  those  functions  essential  in  time  of 
emergency.  Emergency  plans  and  programs,  and  an  appropriate  state  of 
readiness,  including  organizational  infrastructure,  shall  be  developed  as  an 
integral  part  of  the  continuing  activities  of  each  Federal  department  and 
agency; 

(3)  Appoint  a  senior  policy  official  as  Emergency  Coordinator,  responsible  for 
developing  and  maintaining  a  multi-year,  national  security  emergency  pre- 
paredness plan  for  the  department  or  agency  to  include  objectives,  programs, 
and  budgetary  requirements; 

(4)  Design  preparedness  measures  to  permit  a  rapid  and  effective  transition 
from  routine  to  emergency  operations,  and  to  make  effective  use  of  the  period 
following  initial  indication  of  a  probable  national  security  emergency.  This 
will  include: 

(a)  Development  of  a  system  of  emergency  actions  that  defines  alternatives, 
processes,  and  issues  to  be  considered  dtiring  various  stages  of  national 
security  emergencies; 

(b]  Identification  of  actions  that  could  be  taken  in  the  early  stages  of  a 
national  security  emergency  or  pending  national  security  emergency  to  miti- 
gate the  impact  of  or  reduce  significantly  the  lead  times  associated  with  full 
emergency  action  implementation; 

(5)  Base  national  security  emergency  preparedness  measures  on  the  use  of 
existing  authorities,  organizations,  resources,  and  systems  to  the  maximum 
extent  practicable; 

(6)  Identify  areas  where  additional  legal  authorities  may  be  needed  to  assist 
management  and,  consistent  with  apphcable  Executive  orders,  take  appropri- 
ate measures  toward  acquiring  those  authorities; 

(7)  Make  policy  recommendations  to  the  National  Security  Coimcil  regarding 
national  security  emergency  preparedness  activities  and  functions  of  the 
Federal  Government; 

(8)  Coordinate  with  State  and  local  government  agencies  and  other  organiza- 
tions, including  private  sector  organizations,  when  appropriate.  Federal  plans 
should  include  appropriate  involvement  of  and  reliance  upon  private  sector 
organizations  in  the  response  to  national  security  emergencies; 

(9)  Assist  State,  local,  and  private  sector  entities  in  developing  plans  for 
mitigating  the  effects  of  national  security  emergencies  and  for  providing 
services  that  are  essential  to  a  national  response; 

(10)  Cooperate,  to  the  extent  appropriate,  in  compiling,  evaluating,  and  ex- 
changing relevant  data  related  to  all  aspects  of  national  security  emergency 
preparedness; 
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(11)  Develop  programs  regarding  congressional  relations  and  public  informa- 
tion that  could  be  used  during  national  security  emergencies; 

(12)  Ensure  a  capability  to  provide,  during  a  national  security  emergency, 
information  concerning  Acts  of  Congress,  presidential  proclamations,  Execu- 
tive orders,  regulations,  and  notices  of  other  actions  to  the  Archivist  of  the 
United  States,  for  publication  in  the  Federal  Register,  or  to  each  agency 
designated  to  maintain  the  Federal  Register  in  an  emergency; 

(13)  Develop  and  conduct  training  and  education  programs  that  incorporate 
emergency  preparedness  and  civil  defense  information  necessary  to  ensure  an 
effective  national  response; 

(14)  Ensure  that  plans  consider  the  consequences  for  essential  services  provid- 
ed by  State  and  local  governments,  and  by  the  private  sector,  if  the  flow  of 
Federal  funds  is  disrupted; 

(15)  Consult  and  coordinate  with  the  Director  of  the  Federal  Emergency 
Management  Agency  to  ensure  that  those  activities  and  plans  are  consistent 
with  current  National  Security  Council  guidelines  and  policies. 

Sec.  202.  Continuity  of  Government.  The  head  of  each  Federal  department  and 
agency  shall  ensure  the  continuity  of  essential  functions  in  any  national 
security  emergency  by  providing  for:  succession  to  office  and  emergency 
delegation  of  authority  in  accordance  with  applicable  law;  safekeeping  of 
essential  resources,  facilities,  and  records;  and  establishment  of  emergency 
operating  capabilities. 

Sec.  203.  Resource  Management.  The  head  of  each  Federal  department  and 
agency,  as  appropriate  within  assigned  areas  of  responsibility,  shall: 

(1)  Develop  plans  and  programs  to  mobilize  personnel  (including  reservist 
programs),  equipment,  facilities,  and  other  resources; 

(2)  Assess  essential  emergency  requirements  and  plan  for  the  possible  use  of 
alternative  resources  to  meet  essential  demands  during  and  following  national 
security  emergencies; 

(3)  Prepare  plans  and  procedures  to  share  between  and  among  the  responsible 
agencies  resources  such  as  energy,  equipment,  food,  land,  materials,  minerals, 
services,  supplies,  transportation,  water,  and  workforce  needed  to  carry  out 
assigned  responsibilities  and  other  essential  functions,  and  cooperate  with 
other  agencies  in  developing  programs  to  ensure  availability  of  such  resources 
in  a  national  security  emergency; 

(4)  Develop  plans  to  set  priorities  and  allocate  resources  among  civilian  and 
military  claimants; 

(5)  Identify  occupations  and  skills  for  which  there  may  be  a  critical  need  in  the 
event  of  a  national  security  emergency. 

Sec.  204.  Protection  of  Essential  Resources  and  Facilities.  The  head  of  each 
Federal  department  and  agency,  within  assigned  areas  of  responsibility,  shall: 

(1)  Identify  facilities  and  resources,  both  government  and  private,  essential  to 
the  national  defense  and  national  welfare,  and  assess  their  vulnerabilities  and 
develop  strategies,  plans,  and  programs  to  provide  for  the  security  of  such 
facilities  and  resources,  and  to  avoid  or  minimize  disruptions  of  essential 
services  during  any  national  security  emergency; 

(2)  Participate  in  interagency  activities  to  assess  the  relative  importance  of 
various  facilities  and  resources  to  essential  military  and  civilian  needs  and  to 
integrate  preparedness  and  response  strategies  and  procedures; 

(3)  Maintain  a  capability  to  assess  promptly  the  effect  of  attack  and  other 
disruptions  during  national  security  emergencies. 

Sec.  205.  Federal  Benefit,  Insurance,  and  Loan  Programs.  The  head  of  each 
Federal  department  and  agency  that  administers  a  loan,  insurance,  or  benefit 
program  that  relies  upon  the  Federal  Government  payment  system  shall 


Federal  Register  /  Vol.  53.  No.  226  /  Wednesday,  November  23.  1988  /  Presidential  Documents  47495 


coordinate  with  the  Secretary  of  the  Treasury  in  developing  plans  for  the 
continuation  or  restoration,  to  the  extent  feasible,  of  such  programs  in  national 
security  emergencies. 

Sec  206.  Research.  The  Director  of  the  Office  of  Science  and  Technology 
Policy  and  the  heads  of  Federal  departments  and  agencies  having  significant 
research  and  development  programs  shall  advise  the  National  Security  Coun- 
cil of  scientific  and  technological  developments  that  should  be  considered  in 
national  security  emergency  preparedness  planning. 

Sec.  207.  Redelegation.  The  head  of  each  Federal  department  and  agency  is 
hereby  authorized,  to  the  extent  otherwise  permitted  by  law,  to  redelegate  the 
functions  assigned  by  this  Order,  and  to  authorize  successive  redelegations  to 
organizations,  officers,  or  employees  within  that  department  or  agency. 

Sec.  208.  Transfer  of  Functions.  Recommendations  for  interagency  transfer  of 
any  emergency  preparedness  function  assigned  under  this  Order  or  for  assign- 
ment of  any  new  emergency  preparedness  function  shall  be  coordinated  with 
all  affected  Federal  departments  and  agencies  before  submission  to  the 
National  Security  Council. 

Sec.  209.  Retention  of  Existing  Authority.  Nothing  in  this  Order  shall  be 
deemed  to  derogate  from  assignments  of  functions  to  any  Federal  department 
or  agency  or  officer  thereof  made  by  law. 

PART  3 — Department  of  Agriculture 

Sec.  301.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Agriculture  shall: 

(1)  Develop  plans  to  provide  for  the  continuation  of  agricultural  production, 
food  processing,  storage,  and  distribution  through  the  wholesale  level  in 
national  security  emergencies,  and  to  provide  for  the  domestic  distribution  of 
seed,  feed,  fertilizer,  and  farm  equipment  to  agricultural  producers; 

(2)  Develop  plans  to  provide  food  and  agricultural  products  to  meet  interna- 
tional responsibilities  in  national  security  emergencies; 

(3)  Develop  plans  and  procedures  for  administration  and  use  of  Commodity 
Credit  Corporation  inventories  of  food  and  fiber  resources  in  national  security 
emergencies; 

(4)  Develop  plans  for  the  use  of  resources  under  the  jurisdiction  of  the 
Secretary  of  Agriculture  and,  in  cooperation  with  the  Secretaries  of  Com- 
merce, Defense,  and  the  Interior,  the  Board  of  Directors  of  the  Tennessee 
Valley  Authority,  and  the  heads  of  other  government  entities,  plan  for  the 
national  security  emergency  management,  production,  and  processing  of  forest 
products; 

(5)  Develop,  in  coordination  with  the  Secretary  of  Defense,  plans  and  pro- 
grams for  water  to  be  used  in  agricultural  production  and  food  processing  in 
national  security  emergencies; 

(6)  In  cooperation  with  Federal,  State,  and  local  agencies,  develop  plans  for  a 
national  program  relating  to  the  prevention  and  control  of  fires  in  rural  areas 
of  the  United  States  caused  by  the  effects  of  enemy  attack  or  other  national 
security  emergencies; 

(7)  Develop  plans  to  help  provide  the  Nation's  farmers  with  production 
resources,  including  national  security  emergency  financing  capabilities; 

(8)  Develop  plans,  in  consonance  with  those  of  the  Department  of  Health  and 
Human  Services,  the  Department  of  the  Interior,  and  the  Environmental 
Protection  Agency,  for  national  security  emergency  agricultural  health  serv- 
ices and  forestry,  including: 

(a)  Diagnosis  and  control  or  eradication  of  diseases,  pests,  or  hazardous 
agents  (biological,  chemical,  or  radiological)  against  animals,  crof)s,  timber,  or 
products  thereof; 
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(b)  Protection,  treatment,  and  handling  of  livestock  and  poultry,  or  products 
thereof,  that  have  been  exposed  to  or  affected  by  hazardous  agents; 

(c)  Use  and  handling  of  crops,  agricultural  commodities,  timber,  and  agricul- 
tural lands  that  have  been  exposed  to  or  affected  by  hazardous  agents:  and 

(d)  Assuring  the  safety  and  wholesomeness,  and  minimizing  losses  from 
hazards,  of  animals  and  animal  products  and  agricultural  commodities  and 
products  subject  to  continuous  inspection  by  the  Department  of  Agriculture  or 
owned  by  the  Commodity  Credit  Corporation  or  by  the  Department  of  Agricul- 
ture; 

(9)  In  consultation  with  the  Secretary  of  State  and  the  Director  of  the  Federal 
Emergency  Management  Agency,  represent  the  United  States  in  agriculture- 
related  international  civil  emergency  preparedness  planning  and  related  ac- 
tivities. 

Sec.  302.  Support  Responsibility.  The  Secretary  of  Agriculture  shall  assist  the 
Secretary  of  Defense  in  formulating  and  carrying  out  plans  for  stockpiling 
strategic  and  critical  agricultural  materials. 

PART  4 — Department  of  Commerce 

Sec.  401.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Commerce  shall: 

(1)  Develop  control  systems  for  priorities,  allocation,  production,  and  distribu- 
tion of  materials  and  other  resources  that  will  be  available  to  support  both 
national  defense  and  essential  civilian  programs  in  a  national  security  emer- 
gency; 

(2)  In  cooperation  with  the  Secretary  of  Defense  and  other  departments  and 
agencies,  identify  those  industrial  products  and  facilities  that  are  essential  to 
mobilization  readiness,  national  defense,  or  post-attack  survival  and  recovery: 

(3)  In  cooperation  with  the  Secretary  of  Defense  and  other  Federal  depart- 
_         ments  and  agencies,  analyze  potential  effects  of  national  security  emergencies 

on  actual  production  capability,  taking  into  account  the  entire  production 
complex,  including  shortages  of  resources,  and  develop  preparedness  meas- 
ures to  strengthen  capabilities  for  production  increases  in  national  security 
emergencies; 

(4)  In  cooperation  with  the  Secretary  of  Defense,  perform  industry  analyses  to 
assess  capabilities  of  the  commercial  industrial  base  to  support  the  national 
defense,  and  develop  policy  alternatives  to  improve  the  international  competi- 
tiveness of  specific  domestic  industries  and  their  abilities  to  meet  defense 
program  needs; 

(5)  In  cooperation  with  the  Secretary  of  the  Treasury,  develop  plans  for 
providing  emergency  assistance  to  the  private  sector  through  direct  or  partici- 
pation loans  for  the  financing  of  production  facilities  and  equipment; 

(6)  In  cooperation  with  the  Secretaries  of  State,  Defense,  Transportation,  and 
the  Treasury,  prepare  plans  to  regulate  and  control  exports  and  imports  in 
national  security  emergencies; 

(7)  Provide  for  the  collection  and  reporting  of  census  information  on  human 
and  economic  resources,  and  maintain  a  capability  to  conduct  emergency 
surveys  to  provide  information  on  the  status  of  these  resources  as  required  for 
national  security  purposes; 

(8)  Develop  overall  plans  and  programs  to  ensure  that  the  fishing  industry 
continues  to  produce  and  process  essential  protein  in  national  security  emer- 
gencies; 

(9)  Develop  plans  to  provide  meteorological,  hydrologic,  marine  weather, 
geodetic,  hydrographic,  climatic,  seismic,  and  oceanographic  data  and  serv- 
ices to  Federal,  State,  and  local  agencies,  as  appropriate; 
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(10)  In  coordination  with  the  Secretary  of  State  and  the  Director  of  the  Federal 
Emergency  Management  Agency,  represent  the  United  States  in  industry- 
related  international  (NATO  and  aUied]  civil  emergency  preparedness  plan- 
ning and  related  activities. 

Sec.  402.  Support  Responsibilities.  The  Secretary  of  Commerce  shall: 

(1)  Assist  the  Secretary  of  Defense  in  formulating  and  carrying  out  plans  for 
stockpiling  strategic  and  critical  materials: 

(2)  Support  the  Secretary  of  Agriculture  in  plaiming  for  the  national  security 
management,  production,  and  processing  of  forest  and  fishery  products; 

(3)  Assist,  in  consultation  with  the  Secretaries  of  State  and  Defense,  the 
Secretary  of  the  Treasury  in  the  formulation  and  execution  of  economic 
measures  affecting  other  nations. 

PART  5— Department  of  Defense 

Sec.  501.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Defense  shall: 

(1)  Ensure  military  preparedness  and  readiness  to  respond  to  national  security 
emergencies; 

(2)  In  coordination  with  the  Secretary  of  Commerce,  develop,  with  industry, 
government,  and  the  private  sector,  reliable  capabilities  for  the  rapid  increase 
of  defense  production  to  include  industrial  resources  required  for  that  produc- 
tion; 

(3)  Develop  and  maintain,  in  cooperation  with  the  heads  of  other  departments 
and  agencies,  national  security  emergency  plans,  programs,  and  mechanisms 
to  ensure  effective  mutual  support  between  and  among  the  military,  civil 
government,  and  the  private  sector; 

(4)  Develop  and  maintain  damage  assessment  capabilities  and  assist  the 
Director  of  the  Federal  Emergency  Management  Agency  and  the  heads  of 
other  departments  and  agencies  in  developing  and  maintaining  capabilities  to 
assess  attack  damage  and  to  estimate  the  effects  of  potential  attack  on  the 
Nation; 

(5)  Arrange,  through  agreements  with  the  heads  of  other  Federal  departments 
and  agencies,  for  the  transfer  of  certain  Federal  resources  to  the  jurisdiction 
and/or  operational  control  of  the  Department  of  Defense  in  national  security 
emergencies; 

(6)  Acting  through  the  Secretary  of  the  Army,  develop,  with  the  concurrence  of 
the  heads  of  all  affected  departments  and  agencies,  overall  plans  for  the 
management,  control,  and  allocation  of  all  usable  waters  from  all  sources 
within  the  jurisdiction  of  the  United  States.  This  includes: 

(a)  Coordination  of  national  security  emergency  water  resource  plarming  at 
the  national,  regional,  State,  and  local  levels; 

(b)  Development  of  plans  to  assure  emergency  provision  of  water  from  public 
,                                                     works  projects  under  the  jurisdiction  of  the  Secretary  of  the  Army  to  public 

water  supply  utilities  and  critical  defense  production  facilities  during  national 
security  emergencies; 

(c)  Development  of  plans  to  assure  emergency  operation  of  waterways  and 
harbors:  and 

(d)  Development  of  plans  to  assure  the  provision-of  potable  water 

(7)  In  consultation  with  the  Secretaries  of  State  and  Energy,  the  Director  of  the 
Federal  Emergency  Management  Agency,  and  others,  as  required,  develop 
plans  and  capabilities  for  identifying,  analyzing,  mitigating,  and  responding  to 
hazards  related  to  nuclear  weapons,  materials,  and  devices;  and  maintain 

.  r  liaison,  as  appropriate,  with  the  Secretary  of  Energy  and  the  Members  of  the 

Nuclear  Regulatory  Commission  to  ensure  the  continuity  of  nuclear  weapons 
production  and  the  appropriate  allocation  of  scarce  resources,  including  the 


47496  Federal  Register  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Presidential  Documents 


Federal  Register  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Presidential  Documents  47499 


recapture  of  special  nuclear  materials  from  Nuclear  Regulatory  Commission 
licensees  when  appropriate; 

(8)  Coordinate  with  the  Administrator  of  the  National  Aeronautics  and  Space 
Adminstration  and  the  Secretary  of  Energy,  as  appropriate,  to  prepare  for  the 
use.  maintenance,  and  development  of  technologically  advanced  aerospace 
and  aeronautical-related  systems,  equipment,  and  methodologies  applicable  to 
national  security  emergencies; 

(9)  Develop,  in  coordination  with  the  Secretary  of  Labor,  the  Directors  of  the 
Selective  Service  System,  the  Office  of  Personnel  Management,  and  the 
Federal  Emergency  Management  Agency,  plans  and  systems  to  ensure  that  the 
Nation's  human  resources  are  available  to  meet  essential  military  and  civilian 
needs  in  national  security  emergencies; 

(10)  Develop  national  security  emergency  operational  procedures,  and  coordi- 
nate with  the  Secretary  of  Housing  and  Urban  Development  with  respect  to 
residential  property,  for  the  control,  acquisition,  leasing,  assignment  and 
priority  of  occupancy  of  real  property  within  the  jurisdiction  of  the  Depart- 
ment of  Defense; 

(11)  Review  the  priorities  and  allocations  systems  developed  by  other  depart- 
ments and  agencies  to  ensure  that  they  meet  Department  of  Defense  needs  in 
a  national  security  emergency;  and  develop  and  maintain  the  Department  of 
Defense  programs  necessary  for  effective  utilization  of  all  priorities  and 
allocations  systems; 

(12)  Develop,  in  coordination  with  the  Attorney  General  of  the  United  States, 
specific  procedures  by  which  military  assistance  to  civilian  law  enforcement 
authorities  may  be  requested,  considered,  and  provided; 

(13)  In  cooperation  with  the  Secretary  of  Commerce  and  other  departments 
and  agencies,  identify  those  industrial  products  and  facilities  that  are  essen- 
tial to  mobilization  readiness,  national  defense,  or  post-attack  survival  and 
recovery; 

(14)  In  cooperation  with  the  Secretary  of  Commerce  and  other  Federal  depart- 
ments and  agencies,  analyze  potential  effects  of  national  security  emergencies 
on  actual  production  capability,  taking  into  account  the  entire  production 
complex,  including  shortages  of  resources,  and  develop  preparedness  meas- 
ures to  strengthen  capabilities  for  production  increases  in  national  security 
emergencies; 

(15)  With  the  assistance  of  the  heads  of  other  Federal  departments  and 
agencies,  provide  management  direction  for  the  stockpiling  of  strategic  and 
critical  materials,  conduct  storage,  maintenance,  and  quality  assurance  oper- 
ations for  the  stockpile  of  strategic  and  critical  materials,  and  formulate  plans, 
programs,  and  reports  relating  to  the  stockpiling  of  strategic  and  critical 
materials. 

Sec.  502.  Support  Responsibilities.  The  Secretary  of  Defense  shall: 

(1)  Advise  and  assist  the  heads  of  other  Federal  departments  and  agencies  in 
the  development  of  plans  and  programs  to  support  national  mobilization.  This 
includes  providing,  as  appropriate: 

(a)  Military  requirements,  prioritized  and  time-phased  to  the  extent  possible, 
for  selected  end-items  and  supporting  services,  materials,  and  components; 

(b)  Recommendations  for  use  of  financial  incentives  and  other  methods  to 
improve  defense  production  as  provided  by  law;  and 

(c)  Recommendations  for  export  and  import  policies; 

(2)  Advise  and  assist  the  Secretary  of  State  and  the  heads  of  other  Federal 
departments  and  agencies,  as  appropriate,  in  planning  for  the  protection, 
evacuation,  and  repatriation  of  United  States  citizens  in  threatened  areas 
overseas: 


(3)  Support  the  Secretary  of  Housing  and  Urban  Development  and  the  heads  of 
other  agencies,  as  appropriate,  in  the  development  of  plans  to  restore  commu- 
nity facilities; 

(4)  Support  the  Secretary  of  Energy  in  international  liaison  activities  pertain- 
ing to  nuclear  materials  facilities; 

(5)  In  consultation  with  the  Secretaries  of  State  and  Commerce,  assist  the 
Secretary  of  the  Treasury  in  the  formulation  and  execution  of  economic 
measures  that  affect  other  nations; 

(6)  Support  the  Secretary  of  State  and  the  heads  of  other  Federal  departments 
and  agencies  as  appropriate  in  the  formulation  and  implementation  of  foreign 
policy,  and  the  negotiation  of  contingency  and  post-emergency  plans,  intergov- 
ernmental agreements,  and  arrangements  with  allies  and  friendly  nations, 
which  affect  national  security; 

(7)  Coordinate  with  the  Director  of  the  Federal  Emergency  Management 
Agency  the  development  of  plans  for  mutual  civil-military  support  during 
national  security  emergencies; 

(8)  Develop  plans  to  support  the  Secretary  of  Labor  in  providing  education  and 
training  to  overcome  shortages  of  critical  skills. 

PART  6— Department  of  Education 

Sec.  601.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Education  shall: 

(1)  Assist  school  systems  in  developing  their  plans  to  provide  for  the  earliest 
possible  resumption  of  activities  following  national  security  emergencies; 

(2)  Develop  plans  to  provide  assistance,  including  efforts  to  meet  shortages  of 
critical  educational  personnel,  to  local  educational  agencies;  ' 

(3)  Develop  plans,  in  coordination  with  the  Director  of  the  Federal  Emergency 
Management  Agency,  for  dissemination  of  emergency  preparedness  instruc- 
tional material  through  educational  institutions  and  the  media  during  national 
security  emergencies. 

Sec.  602.  Support  responsibilities.  The  Secretary  of  Education  shall: 

(1)  Develop  plans  to  support  the  Secretary  of  Labor  in  providing  education  and 
training  to  overcome  shortages  of  critical  skills; 

(2)  Support  the  Secretary  of  Health  and  Human  Services  in  the  development  of 
human  services  educational  and  training  materials,  including  self-help  pro- 
gram materials  for  use  by  human  service  organizations  and  professional 
schools. 

PART  7— Department  of  Energy 

Sec.  701.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2.  the  Secretary  of  Energy  shall: 

(1)  Conduct  national  security  emergency  preparedness  planning,  including 
capabilities  development,  and  administer  operational  programs  for  all  energy 
resources,  including: 

(a)  Providing  information,  in  cooperation  with  Federal,  State,  and  energy 
industry  officials,  on  energy  supply  and  demand  conditions  and  on  the 
requirements  for  and  the  availability  of  materials  and  services  critical  to 
energy  supply  systems; 

(b)  In  coordination  with  appropriate  departments  and  agencies  and  in  consul- 
tation with  the  energy  industry,  develop  implementation  plans  and  operational 
systems  for  priorities  and  allocation  of  all  energy  resource  requirements  for 
national  defense  and  essential  civilian  needs  to  assure  national  security 
emergency  preparedness; 
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(c)  Developing,  in  consultation  with  the  Board  of  Directors  of  the  Tennessee 
Valley  Authority,  plans  necessary  for  the  integration  of  its  power  system  into 
the  national  supply  system; 

(2)  Identify  energy  facilities  essential  to  the  mobilization,  deployment,  and 
sustainment  of  resources  to  support  the  national  security  and  national  wel- 
fare, and  develop  energy  supply  and  demand  strategies  to  ensure  continued 
provision  of  minimimi  essential  services  in  national  security  emergencies; 

(3)  In  coordination  with  the  Secretary  of  Defense,  ensure  continuity  of  nuclear 
weapons  production  consistent  with  national  security  Requirements; 

(4)  Assure  the  security  of  nuclear  materials,  nuclear  weapons,  or  devices  in 
the  custody  of  the  Department  of  Energy,  as  well  as  the  security  of  all  other 
Department  of  Energy  programs  and  facilities; 

(5)  In  consultation  with  the  Secretaries  of  State  and  Defense  and  the  Director 
of  the  Federal  Emergency  Management  Agency,  conduct  appropriate  interna- 
tional haison  activities  pertaining  to  matters  within  the  jurisdiction  of  the 
Department  of  Energy; 

(6)  In  consultation  with  the  Secretaries  of  State  and  Defense,  the  Director  of 
the  Federal  Emergency  Management  Agency,  the  Members  of  the  Nuclear 
Regulatory  Commission,  and  others,  as  required,  develop  plans  and  capabili- 
ties for  identification,  analysis,  damage  assessment,  and  mitigation  of  hazards 
from  nuclear  weapons,  materials,  and  devices; 

(7)  Coordinate  with  the  Secretary  of  Transportation  in  the  planning  and 
management  of  transportation  resources  involved  in  the  bulk  movement  of 
energy; 

(8)  At  the  request  of  or  with  the  concurrence  of  the  Nuclear  Regulatory 
Commission  and  in  consultation  with  the  Secretary  of  Defense,  recapture 
special  nuclear  materials  from  Nuclear  Regulatory  Commission  licensees 
where  necessary  to  assure  the  use,  preservation,  or  safeguarding  of  such 
material  for  the  common  defense  and  seciu-ity; 


me  common  aeiense  ana  seciu'iiy; 

(9)  Develop  national  security  emergency  operational  procedures  for  the  con- 
trol, utilization,  acquisition,  leasing,  assignment,  and  priority  of  occupancy  of 
real  property  within  the  jurisdiction  of  the  Department  of  Energy; 

(10)  Manage  all  emergency  planning  and  response  activities  pertaining  to 
Department  of  Energy  nuclear  facilities. 

Sec.  702.  Support  Responsibilities.  The  Secretary  of  Energy  shall: 

(1)  Provide  advice  and  assistance,  in  coordination  with  appropriate  agencies, 
to  Federal.  State,  and  local  officials  and  private  sector  organizations  to  assess 
the  radiological  impact  associated  with  national  security  emergencies; 

(2)  Coordinate  with  the  Secretaries  of  Defense  and  the  Interior  regarding  the 
operation  of  hydroelectric  projects  to  assure  maximum  energy  output; 

(3)  Support  the  Secretary  of  Housing  and  Urban  Development  and  the  heads  of 
other  agencies,  as  appropriate,  in  the  development  of  plans  to  restore  commu- 
nity facilities; 

(4)  Coordinate  with  the  Secretary  of  Agriculture  regarding  the  emergency 
preparedness  of  the  rural  electric  supply  systems  throughout  the  Nation  and 
the  assignment  of  emergency  preparedness  responsibilities  to  the  Rural  Elec- 
trification Administration. 

PART  8 — Department  of  Health  and  Human  Services 

Sec.  801.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2.  the  Secretary  of  Health  and  Human  Services  shall: 

(1)  Develop  national  plans  and  programs  to  mobilize  the  health  industry  and 
health  resources  for  the  provision  of  health,  mental  health,  and  medical 
services  in  national  security  emergencies; 
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(2)  Promote  the  development  of  State  and  local  plans  and  programs  for 
provision  of  health,  mental  health,  and  medical  services  in  national  security 
emergencies; 

(3)  Develop  national  plans  to  set  priorities  and  allocate  health,  mental  health, 
and  medical  services'  resources  among  civilian  and  military  claimants; 

(4)  Develop  health  and  medical  survival  information  programs  and  a  nation- 
wide program  to  train  health  and  mental  health  professionals  and  paraprofes- 
sionals  in  special  knowledge  and  skills  that  would  be  useful  in  national 
security  emergencies; 

(5)  Develop  programs  to  reduce  or  eliminate  adverse  health  and  mental  health 
effects  produced  by  hazardous  agents  (biological,  chemical,  or  radiological), 
and,  in  coordination  with  appropriate  Federal  agencies,  develop  programs  to 
minimize  property  and  environmental  damage  associated  with  national  securi- 
ty emergencies; 

(6)  Develop  guidelines  that  will  assure  reasonable  and  prudent  standards  of 
purity  and/or  safety  in  the  manufacture  and  distribution  of  food,  drugs, 
biological  products,  medical  devices,  food  additives,  and  radiological  products 

<  in  national  security  emergencies; 

(7)  Develop  national  plans  for  assisting  State  and  local  governments  in 
rehabilitation  of  persons  injured  or  disabled  during  national  security  emergen- 
cies; 

(8)  Develop  plans  and  procedures  to  assist  State  and  local  governments  in  the 
provision  of  emergency  human  services,  including  lodging,  feeding,  clothing, 
registration  and  inquiry,  social  services,  family  reunification  and  mortuary 
services  and  interment; 

(9)  Develop,  in  coordination  with  the  Secretary  of  Education,  hvunan  services 
educational  and  training  materials  for  use  by  human  service  organizafions  and 
professional  schools;  and  develop  and  distribute,  in  coordination  with  the 
Director  of  the  Federal  Emergency  Management  Agency,  civil  defense  infor- 
mation relative  to  emergency  human  services; 

(10)  Develop  plans  and  procedures,  in  coordination  with  the  heads  of  Federal 
departments  and  agencies,  for  assistance  to  United  States  citizens  or  others 
evacuated  from  overseas  areas. 

Sec.  802.  Support  Responsibility.  The  Secretary  of  Health  and  Human  Services 
shall  support  the  Secretary  of  Agricultiu-e  in  the  development  of  plans  related 
to  national  security  emergency  agricultural  health  services. 

PART  9 — Department  of  Housing  and  Urban  Development 

Sec.  901.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Housing  and  Urban  Development 
shall: 

(1)  Develop  plans  for  provision  and  management  of  housing  in  national 
security  emergencies,  including: 

(a)  Providing  temporary  housing  using  Federal  financing  and  other  arrange- 
ments; 

(b)  Providing  for  radiation  protection  by  encouraging  voluntary  construction  of 
shelters  and  voluntary  use  of  cost-efficient  design  and  construction  techniques 
to  maximize  population  protection; 

(2)  Develop  plans,  in  cooperation  with  the  heads  of  other  Federal  departments 
and  agencies  and  State  and  local  governments,  to  restore  community  facilities, 
including  electrical  power,  potable  water,  and  sewage  disposal  facilities, 
damaged  in  national  security  emergencies. 
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PART  10 — Department  of  the  Interior 

Sec.  1001.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  the  Interior  shall: 

(1)  Develop  programs  and  encourage  the  exploration,  development,  and 
mining  of  strategic  and  critical  and  other  nonfuel  minerals  for  national 
security  emergency  purposes; 

(2)  Provide  guidance  to  mining  industries  in  the  development  of  plans  and 
programs  to  ensure  continuity  of  production  during  national  security  emergen- 
cies; 

(3)  Develop  and  implement  plans  for  the  management,  control,  allocation,  and 
use  of  public  land  under  the  jurisdiction  of  the  Department  of  the  Interior  in 
national  security  emergencies  and  coordinate  land  emergency  planning  at  the 
Federal,  State,  and  local  levels. 

Sec.  1002.  Support  Responsibilities.  The  Secretary  of  the  Interior  shall: 

(1)  Assist  the  Secretary  of  Defense  in  formulating  and  carrying  out  plans  for 
stockpiling  strategic  and  critical  minerals; 

(2)  Cooperate  with  the  Secretary  of  Commerce  in  the  identification  and 
evaluation  of  faciUties  essential  for  national  security  emergencies; 

(3)  Support  the  Secretary  of  Agriculture  in  planning  for  the  national  security 
management,  production,  and  processing  of  forest  products. 

PART  11 — Department  of  Justice 

Sec.  1101.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Attorney  General  of  the  United  States  shall: 

(1)  Provide  legal  advice  to  the  President  and  the  heads  of  Federal  departments 
and  agencies  and  their  successors  regarding  national  security  emergency 
powers,  plans,  and  authorities; 

(2)  Coordinate  Federal  Government  domestic  law  enforcement  activities  relat- 
ed to  national  security  emergency  preparedness,  including  Federal  law  en- 
forcement liaison  with,  and  assistance  to,  State  and  local  governments; 

(3)  Coordinate  contingency  plarming  for  national  security  emergency  law 
enforcement  activities  that  are  beyond  the  capabilities  of  State  and  local 
agencies; 

(4)  Develop  national  security  emergency  plans  for  regulation  of  immigration, 
regulation  of  nationals  of  enemy  countries,  and  plans  to  implement  laws  for 
the  control  of  persons  entering  or  leaving  the  United  States; 

(5)  Develop  plans  and  procedures  for  the  custody  and  protection  of  prisoners 
and  the  use  of  Federal  penal  and  correctional  institutions  and  resources 
during  national  security  emergencies; 

(6)  Provide  information  and  assistance  to  the  Federal  Judicial  branch  and  the 
Federal  Legislative  branch  concerning  law  enforcement,  continuity  of  govern- 
ment, and  the  exercise  of  legal  authority  during  national  security  emergencies; 

(7)  Develop  intergovernmental  and  interagency  law  enforcement  plans  and 
counterterrorism  programs  to  interdict  and  respond  to  terrorism  incidents  in 
the  United  States  that  may  result  in  a  national  security  emergency  or  that 
occur  during  such  an  emergency; 

(8)  Develop  intergovernmental  and  interagency  law  enforcement  plans  to 
respond  to  civil  disturbances  that  may  result  in  a  national  security  emergency 
or  that  occur  during  such  an  emergency. 

Sec.  1102.  Support  Responsibilities.  The  Attorney  General  of  the  United  States 
shall: 

(1)  Assist  the  heads  of  Federal  departments  and  agencies.  State  and  local 
governments,  and  the  private  sector  in  the  development  of  plans  to  physically 
protect  essential  resources  and  facilities; 


Federal  Register  /  Vol.  53,  No.  226  /  Wednesday.  November  23.  1988  /  Presidential  Documents  47503 

(2)  Support  the  Secretaries  of  State  and  the  Treasury  in  plans  for  the  protec- 
tion of  international  organizations  and  foreign  diplomatic,  consular,  and  other 
official  personnel,  property,  and  other  assets  within  the  jurisdiction  of  the 
United  States; 

(3)  Support  the  Secretary  of  the  Treasury  in  developing  plans  to  control  the 
movement  of  property  entering  and  leaving  the  United  States; 

(4)  Support  the  heads  of  other  Federal  departments  and  agencies  and  State 
and  local  governments  in  developing  programs  and  plans  for  identifying 
fatalities  and  reuniting  families  in  national  security  emergencies; 

(5)  Support  the  intelligence  community  in  the  planning  of  its  counterintelli- 
gence and  counterterrorism  programs. 

PART  12— Department  of  Labor 

Sec.  1201.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Labor  shall: 

(1)  Develop  plans  and  issue  guidance  to  ensure  effective  use  of  civilian 
workforce  resources  during  national  security  emergencies.  Such  plans  shall 
include,  but  not  necessarily  be  limited  to; 

(a)  Priorities  and  allocations,  recruitment,  referral,  training,  employment  stabi- 
lization including  appeals  procedures,  use  assessment,  and  determination  of 
critical  skill  categories;  and 

(b)  Programs  for  increasing  the  availability  of  critical  workforce  skills  and 
occupations; 

<•  (2)  In  consultation  with  the  Secretary  of  the  Treasury,  develop  plans  and 

procedures  for  wage,  salary,  and  benefit  costs  stabilization  during  national 
security  emergencies; 

{3}  Develop  plans  and  procedures  for  protecting  and  providing  incentives  for 
the  civilian  labor  force  during  national  security  emergencies: 

(4)  In  consultation  with  other  appropriate  government  agencies  and  private 
entities,  develop  plans  and  procedures  for  effective  labor-management  rela- 
tions during  national  security  emergencies. 

Sec.  1202.  Support  Responsibilities.  The  Secretary  of  Labor  shall: 

(1)  Support  planning  by  the  Secretary  of  Defense  and  the  private  sector  for  the 
provision  of  human  resources  to  critical  defense  industries  during  national 
security  emergencies; 

(2)  Support  planning  by  the  Secretary  of  Defense  and  the  Director  of  Selective 
Service  for  the  institution  of  conscription  in  national  security  emergencies. 

PART  13— Department  of  State 

Sec  1301.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  State  shall: 

(1)  Provide  overall  foreign  policy  coordination  in  the  formulation  and  execu- 
tion of  continuity  of  government  and  other  national  security  emergency  pre- 
paredness activities  that  affect  foreign  relations; 

(2)  Prepare  to  carry  out  Department  of  State  responsibilities  in  the  conduct  of 
the  foreign  relations  of  the  United  States  during  national  security  emergencies, 
under  the  direction  of  the  President  and  in  consultation  with  the  heads  of 
other  appropriate  Federal  departments  and  agencies,  including,  but  not  limited 
to: 

(a)  Formulation  and  implementation  of  foreign  policy  and  negotiation  regard- 
ing contingency  and  post-emergency  plans,  intergovernmental  agreements. 

'  and  arrangements  with  United  States'  allies; 

(b)  Formulation,  negotiation,  and  execution  of  policy  affecting  the  relation- 
ships of  the  United  States  with  neutral  states; 
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(c)  Formulation  and  execution  of  political  strategy  toward  hostile  or  enemy 
states; 

(d)  Conduct  of  mutual  assistance  activities: 

(e)  Provision  of  foreign  assistance,  including  continuous  supervision  and 
general  direction  of  authorized  economic  and  military  assistance  programs; 

(f)  Protection  or  evacuation  of  United  States  citizens  and  nationals  abroad  and 
safeguarding  their  property  abroad,  in  consultation  with  the  Secretaries  of 
Defense  and  Health  and  Human  Services; 

(g)  Protection  of  international  organizations  and  foreign  diplomatic,  consular, 
and  other  official  personnel  and  property,  or  other  assets,  in  the  United  States, 
in  coordination  with  the  Attorney  General  and  the  Secretary  of  the  Treasury; 

(h)  Formulation  of  policies  and  provisions  for  assistance  to  displaced  persons 
and  refugees  abroad; 

(i)  Maintenance  of  diplomatic  and  consular  representation  abroad;  and 

(j)  Reporting  of  and  advising  on  conditions  overseas  that  bear  upon  national 
security  emergencies. 

Sec.  1302.  Support  Responsibilities.  The  Secretary  of  State  shall: 

(1)  Assist  appropriate  agencies  in  developing  planning  assumptions  concern- 
ing accessibility  of  foreign  sources  of  supply; 

(2)  Support  the  Secretary  of  the  Treasury,  in  consultation,  as  appropriate,  with 
the  Secretaries  of  Commerce  and  Defense,  in  the  formulation  and  execution  of 
economic  measures  with  respect  to  other  nations; 

(3)  Support  the  Secretary  of  Energy  in  international  liaison  activities  pertain- 
ing to  nuclear  materials  facilities; 

(4)  Support  the  Director  of  the  Federal  Emergency  Management  Agency  in  the 
coordination  and  integration  of  United  States  policy  regarding  the  formulation 
and  implementation  of  civil  emergency  resources  and  preparedness  planning; 

(5)  Assist  the  Attorney  General  of  the  United  States  in  the  formulation  of 
national  security  emergency  plans  for  the  control  of  persons  entering  or 
leaving  the  United  States. 

FART  14 — Department  of  Transportation 

Sec.  1401.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  Transportation  shall: 

(1)  Develop  plans  to  promulgate  and  manage  overall  national  policies,  pro- 
grams, procedures,  and  systems  to  meet  essential  civil  and  military  transpor- 
tation needs  in  national  security  emergencies; 

(2)  Be  prepared  to  provide  direction  to  all  modes  of  civil  transportation  in 
national  security  emergencies,  including  air,  surface,  water,  pipelines,  and 
public  storage  and  warehousing,  to  the  extent  such  responsibility  is  vested  in 
the  Secretary  of  Transportation.  This  direction  may  include: 

(a)  Implementation  of  priorities  for  all  transportation  resource  requirements 
for  service,  equipment,  facilities,  and  systems; 

(b)  Allocation  of  transportation  resource  capacity;  and 

(c)  Emergency  management  and  control  of  civil  transportation  resources  and 
systems,  including  privately  owned  automobiles,  urban  mass  transit,  inter- 
modal  transportation  systems,  the  National  Railroad  Passenger  Corporation 
and  the  St.  Lawrence  Seaway  Development  Corporation;  ; 

(3)  Develop  plans  to  provide  for  the  smooth  transition  of  the  Coast  Guard  as  a 
service  to  the  Department  of  the  Navy  during  national  security  emergencies. 

'  These  plans  shall  be  compatible  with  the  Department  of  Defense  planning 

systems,  especially  in  the  areas  of  port  security  and  military  readiness; 
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(4)  In  coordination  with  the  Secretary  of  State  and  the  Director  of  the  Federal 
Emergency  Management  Agency,  represent  the  United  States  in  transporta- 
tion-related international  (including  NATO  and  allied)  civil  emergency  pre- 
paredness planning  and  related  activities; 

(5)  Coordinate  with  State  and  local  highway  agencies  in  the  management  of  all 
Federal,  State,  city,  local,  and  other  highways,  roads,  streets,  bridges,  tunnels, 
and  publicly  owned  highway  maintenance  equipment  to  assure  efficient  and 
safe  use  of  road  space  during  national  security  emergencies; 

(6)  Develop  plans  and  procedures  in  consultation  with  appropriate  agency 
officials  for  maritime  and  port  safety,  law  enforcement,  and  security  over, 
upon,  and  under  the  high  seas  and  waters  subject  to  the  jurisdiction  of  the 
United  States  to  assure  operational  readiness  for  national  security  emergency 
functions; 

(7)  Develop  plans  for  the  emergency  operation  of  U.S.  ports  and  facilities,  use 
of  shipping  resources  (U.S.  and  others),  provision  of  government  war  risks 
insurance,  and  emergency  construction  of  merchant  ships  for  military  and  civil 
use: 

(8)  Develop  plans  for  emergency  management  and  control  of  the  National 
Airspace  System,  including  provision  of  war  risk  insurance  and  for  transfer  of 
the  Federal  Aviation  Administration,  in  the  event  of  war,  to  the  Department  of 
Defense; 

(9)  Coordinate  the  Interstate  Commerce  Commission's  development  of  plans 
and  preparedness  programs  for  the  reduction  of  vulnerability,  maintenance, 
restoration,  and  operation  of  privately  owned  railroads,  motor  carriers,  inland 
waterway  transportation  systems,  and  public  storage  facilities  and  services  in 
national  security  emergencies. 

Sec.  1402.  Support  Responsibility.  The  Secretary  of  Transportation  shall  co- 
ordinate with  the  Secretary  of  Energy  in  the  planning  and  management  of 
transportation  resources  involved  in  the  bulk  movement  of  energy  materials. 

PART  15— Department  of  the  Treasury 

Sec.  1501.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Secretary  of  the  Treasury  shall: 

(1)  Develop  plans  to  maintain  stable  economic  conditions  and  a  market 
economy  during  national  security  emergencies;  emphasize  measures  to  mini- 
mize inflation  and  disruptions;  and,  minimize  reliance  on  direct  controls  of  the 
monetary,  credit,  and  financial  systems.  These  plans  will  include  provisions 
for: 

(a)  Increasing  capabilities  to  minimize  economic  dislocations  by  carrying  out 
appropriate  fiscal,  monetary,  and  regulatory  policies  and  reducing  susceptibili- 
ty to  manipulated  economic  pressures; 

(b)  Providing  the  Federal  Government  with  efficient  and  equitable  financing 
sources  and  payment  mechanisms; 

(c)  Providing  fiscal  authorities  with  adequate  legal  authority  to  meet  resource 
requirements; 

(d)  Developing,  in  consultation  with  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  in  cooperation  with  the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation,  the  Federal  Home  Loan  Bank  Board,  the 
National  Credit  Union  Administration  Board,  the  Farm  Credit  Administration 
Board  and  other  financial  institutions,  plans  for  the  continued  or  resumed 
operation  and  liquidity  of  banks,  savings  and  loans,  credit  unions,  and  farm 
credit  institutions,  measures  for  the  reestablishment  of  evidence  of  assets  or 
liabilities,  and  provisions  for  currency  withdrawals  and  deposit  insurance; 

(2)  Provide  for  the  protection  of  United  States  financial  resources  including 
currency  and  coin  production  and  redemption  facilities,  Federal  check  dis- 
bursement facilities,  and  precious  monetary  metals; 
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(3)  Provide  for  the  preservation  of.  and  facilitate  emergency  operations  of. 
public  and  private  financial  institution  systems,  and  provide  for  their  restora- 
tion during  or  after  national  security  emergencies; 

(4)  Provide,  in  coordination  with  the  Secretary  of  State,  for  participation  in 
bilateral  and  multilateral  financial  arrangements  with  foreign  governments; 

(5)  Maintain  the  Federal  Government  accounting  and  financial  reporting 
system  in  national  security  emergencies; 

(6)  Develop  plans  to  protect  the  President,  the  Vice  President,  other  officers  in 
the  order  of  presidential  succession,  and  other  persons  designated  by  the 
President; 

(7)  Develop  plans  for  restoration  of  the  economy  following  an  attack;  for  the 
development  of  emergency  monetary,  credit,  and  Federal  benefit  payment 
programs  of  those  Federal  departments  and  agencies  that  have  responsibilities 
dependent  on  the  policies  or  capabilities  of  the  Department  of  the  Treasury; 
and  for  the  implementation  of  national  policy  on  sharing  war  losses; 

(8)  Develop  plans  for  initiating  tax  changes,  waiving  regulations,  and.  in 
conjimction  with  the  Secretary  of  Commerce  or  other  guaranteeing  agency, 
granting  or  guaranteeing  loans  for  the  expansion  of  industrial  capacity,  the 
development  of  technological  processes,  or  the  production  or  acquisition  of 
essential  materials; 

(9)  Develop  plans,  in  coordination  with  the  heads  of  other  appropriate  Federal 
departments  and  agencies,  to  acquire  emergency  imports,  make  foreign  barter 
arrangements,  or  otherwise  provide  for  essential  material  from  foreign  sources 
using,  as  appropriate,  the  resources  of  the  Export-Import  Bank  or  resources 
available  to  the  Bank; 

(10]  Develop  plans  for  encouraging  capital  inflow  and  discouraging  the  flight 
of  capital  from  the  United  States  and,  in  coordination  with  the  Secretary  of 
State,  for  the  seizure  and  administration  of  assets  of  enemy  aliens  during 
national  security  emergencies; 

(11)  Develop  plans,  in  consultation  with  the  heads  of  appropriate  Federal 
departments  and  agencies,  to  regulate  financial  and  commercial  transactions 
with  other  countries: 

(12)  Develop  plans,  in  coordination  with  the  Secretary  of  Commerce  and  the 
Attorney  General  of  the  United  States,  to  control  the  movement  of  property 
entering  or  leaving  the  United  States; 

(13)  Cooperate  and  consult  with  the  Chairman  of  the  Securities  and  Exchange 
Commission,  the  Chairman  of  the  Federal  Reserve  Board,  the  Chairman  of  the 
Commodities  Futures  Trading  Commission  in  the  development  of  emergency 
financial  control  plans  and  regulations  for  trading  of  stocks  and  commodities, 
and  in  the  development  of  plans  for  the  maintenance  and  restoration  of  stable 
and  orderly  markets; 

(14)  Develop  plans,  in  coordination  with  the  Secretary  of  State,  for  the 
formulation  and  execution  of  economic  measures  with  respect  to  other  nations 
in  national  security  emergencies. 

Sec.  1502.  Support  Responsibilities.   The  Secretary  of  the  Treasury  shall: 

(1)  Cooperate  with  the  Attorney  General  of  the  United  States  on  law  enforce- 
ment activities,  including  the  control  of  people  entering  and  leaving  the  United 
States; 

(2)  Support  the  Secretary  of  Labor  in  developing  plans  and  procedures  for 
wage,  salary,  and  benefit  costs  stabilization; 

(3)  Support  the  Secretary  of  State  in  plans  for  the  protection  of  international 
organizations  and  foreign  diplomatic  consular,  and  other  official  personnel 
and  property  or  other  assets  in  the  United  States. 
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PART  16 — Environmental  Protection  Agency 

Sec.  1601.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2.  the  Administrator  of  the  Environmental  Protection 
Agency  shall: 

(1)  Develop  Federal  plans  and  foster  development  of  State  and  local  plans 
designed  to  prevent  or  minimize  the  ecological  impact  of  hazardous  agents 
(biological,  chemical,  or  radiological)  introduced  into  the  environment  in 
national  security  emergencies; 

(2)  Develop,  for  national  security  emergencies,  guidance  on  acceptable  emer- 
gency levels  of  nuclear  radiation,  assist  in  determining  acceptable  emergency 
levels  of  biological  agents,  and  help  to  provide  detection  and  identification  of 
chemical  agents; 

(3)  Develop,  in  coordination  with  the  Secretary  of  Defense,  plans  to  assure  the 
provision  of  potable  water  supplies  to  meet  community  needs  imder  national 
security  emergency  conditions,  including  claimancy  for  materials  and  equip- 
ment for  public  water  systems. 

Sec.  1602.  Support  Responsibilities.  The  Administrator  of  the  Environmental 
Protection  Agency  shall: 

(1)  Assist  the  heads  of  other  Federal  agencies  that  are  responsible  for  develop- 
ing plans  for  the  detection,  reporting,  assessment,  protection  against,  and 
reduction  of  effects  of  hazardous  agents  introduced  into  the  environment: 

(2)  Advise  the  heads  of  Federal  departments  and  agencies  regarding  proce- 
dures for  assuring  compliance  with  environmental  restrictions  and  for  expedi- 
tious review  of  requests  for  essential  waivers. 

PART  17 — Federal  Emergency  Management  Agency 

Sec.  1701.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Director  of  the  Federal  Emergency  Management 
Agency  shall: 

(1)  Coordinate  and  support  the  initiation,  development,  and  implementation  of 
national  security  emergency  preparedness  programs  and  plans  among  Federal 
departments  and  agencies; 

(2)  Coordinate  the  development  and  implementation  of  plans  for  the  operation 
and  continuity  of  essential  domestic  emergency  functions  of  the  Federal 
Government  during  national  security  emergencies; 

(3)  Coordinate  the  development  of  plans,  in  cooperation  with  the  Secretary  of 
Defense,  for  mutual  civil-military  support  during  national  security  emergen- 
cies; 

(4)  Guide  and  assist  State  and  local  governments  and  private  sector  organiza- 
tions in  achieving  preparedness  for  national  security  emergencies,  including 
development  of  plans  and  procedures  for  assuring  continuity  of  government, 
and  support  planning  for  prompt  and  coordinated  Federal  assistance  to  States 
and  localities  in  responding  to  national  security  emergencies; 

(5)  Provide  the  President  a  periodic  assessment  of  Federal.  State,  and  local 
capabilities  to  respond  to  national  security  emergencies; 

(6)  Coordinate  the  implementation  of  poHcies  and  programs  for  efficient 
mobilization  of  Federal,  State,  local,  and  private  sector  resources  in  response 
to  national  security  emergencies; 

(7)  Develop  and  coordinate  with  all  appropriate  agencies  civil  defense  pro- 
grams to  enhance  Federal,  State,  local,  and  private  sector  capabilities  for 
national  security  emergency  crisis  management,  population  protection,  and 
recovery  in  the  event  of  an  attack  on  the  United  States; 

(8)  Develop  and  support  public  information,  education  and  training  programs 
to  assist  Federal,  State,  and  local  government  and  private  sector  entities  in 
planning  for  and  implementing  national  security  emergency  preparedness 
programs; 
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(9)  Coordinate  among  the  heads  of  Federal,  State,  and  local  agencies  the 
planning,  conduct,  and  evaluation  of  national  security  emergency  exercises; 

(10)  With  the  assistance  of  the  heads  of  other  appropriate  Federal  depart- 
ments and  agencies,  develop  and  maintain  capabilities  to  assess  actual  attack 
damage  and  residual  recovery  capabilities  as  well  as  capabilities  to  estimate 
the  effects  of  potential  attacks  on  the  Nation; 

(11)  Provide  guidance  to  the  heads  of  Federal  departments  and  agencies  on  the 
appropriate  use  of  defense  production  authorities,  including  resource  clai- 
mancy,  in  order  to  improve  the  capability  of  industry  and  infrastructure 
systems  to  meet  national  security  emergency  needs; 

(12)  Assist  the  Secretary  of  State  in  coordinating  the  formulation  and  imple- 
mentation of  United  States  policy  for  NATO  and  other  allied  civil  emergency 
planning,  including  the  provision  of: 

(a)  advice  and  assistance  to  the  departments  and  agencies  in  alliance  civil 
emergency  planning  matters; 

(b)  support  to  the  United  States  Mission  to  NATO  in  the  conduct  of  day-to-day 
civil  emergency  plarming  activities;  and 

(c)  support  facilities  for  NATO  Civil  Wartime  Agencies  in  cooperation  with 
the  Departments  of  Agriculture,  Commerce,  Energy,  State,  and  Transportation. 

Sec.  1702.  Support  Responsibilities.  The  Director  of  the  Federal  Emergency 
Management  Agency  shall: 

(1)  Support  the  heads  of  other  Federal  departments  and  agencies  in  preparing 
plans  and  programs  to  discharge  their  national  security  emergency  prepared- 
ness responsibilities,  including,  but  not  limited  to,  such  programs  as  mobiliza- 
tion preparedness,  continuity  of  government  plaiming,  and  continuance  of 
industry  and  infrastructure  functions  essential  to  national  security; 

(2)  Support  the  Secretary  of  Energy,  the  Secretary  of  Defense,  and  the  Mem- 
bers of  the  Nuclear  Regulatory  Commission  in  developing  plans  and  capabili- 
ties for  identifying,  analyzing,  mitigating,  and  responding  to  emergencies 
related  to  nuclear  weapons,  materials,  and  devices,  including  mobile  and  Fixed 
nuclear  facilities,  by  providing,  inter  alia,  off-site  coordination; 

(3)  Support  the  Administrator  of  General  Services  in  efforts  to  promote  a 
government-wide  program  with  respect  to  Federal  buildings  and  installations 
to  minimize  the  effects  of  attack  and  establish  shelter  management  organiza- 
tions. 

PART  18 — General  Services  Administration 

Sec.  1801.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Administrator  of  General  Services  shall: 

(1)  Develop  national  security  emergency  plans  and  procedures  for  the  oper- 
ation, maintenance,  and  protection  of  federally  owned  and  occupied  buildings 
managed  by  the  General  Services  Administration,  and  for  the  construction, 
alteration,  and  repair  of  such  buildings; 

(2)  Develop  national  security  emergency  operating  procedures  for  the  control, 
acquisition,  leasing,  assignment,  and  priority  of  occupancy  of  real  property  by 
the  Federal  Government,  and  by  State  and  local  governments  acting  as  agents 
of  the  Federal  Government,  except  for  the  military  facilities  and  facilities  with 
special  nuclear  materials  within  the  jurisdiction  of  the  Departments  of  Defense 
and  Energy; 

(3)  Develop  national  security  emergency  operational  plans  and  procedures  for 
the  use  of  public  utility  services  (other  than  telecommunications  services)  by 
Federal  departments  and  agencies,  except  for  Department  of  Energy-operated 
facilities; 
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(4)  Develop  plans  and  operating  procedures  of  government-wide  supply  pro- 
grams to  meet  the  requirements  of  Federal  departments  and  agencies  during 
national  security  emergencies;  l 

(5)  Develop  plans  and  operating  procedures  for  the  use,  in  national  security 
emergencies,  of  excess  and  surplus  real  and  personal  property  by  Federal, 
State,  and  local  governmental  entities; 

(6)  Develop  plans,  in  coordination  with  the  Director  of  the  Federal  Emergency 
Management  Agency,  with  respect  to  Federal  buildings  and  installations,  to 
minimize  the  effects  of  attack  and  establish  shelter  management  organiza- 
tions. 

Sec.  1802.  Support  Responsibility.  The  Administrator  of  General  Services  shall 
develop  plans  to  assist  Federal  departments  and  agencies  in  operation  and 
maintenance  of  essential  automated  information  processing  facilities  during 
national  security  emergencies. 

PART  19 — National  Aeronautics  and  Space  Administration 

Sec.  1901.  Lead  Responsibility.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Administrator  of  the  National  Aeronautics  and 
Space  Administration  shall  coordinate  with  the  Secretary  of  Defense  to 
prepare  for  the  use,  maintenance,  and  development  of  technologically  ad- 
vanced aerospace  and  aeronautical-related  systems,  equipment,  and  method- 
ologies applicable  to  national  security  emergencies. 

PART  20 — National  Archives  and  Records  Administration 

Sec.  2001.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Archivist  of  the  United  States  shall: 

(1)  Develop  procedures  for  publication  during  national  security  emergencies  of 
the  Federal  Register  for  as  broad  public  dissemination  as  is  practicable  of 
presidential  proclamations  and  Executive  orders,  Federal  administrative  regu- 
lations. Federal  emergency  notices  and  actions,  and  Acts  of  Congress; 

(2)  Develop  emergency  procedures  for  providing  instructions  and  advice  on 
the  handling  and  preservation  of  records  critical  to  the  operation  of  the 
Federal  Government  in  national  security  emergencies. 

PART  21 — Nuclear  Regulatory  Conimission 

Sec.  2101.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Members  of  the  Nuclear  Regulatory  Commission 
shall: 

(1)  Promote  the  development  and  maintenance  of  national  security  emergency 
preparedness  programs  through  security  and  safeguards  programs  by  licensed 
facilities  and  activities; 

(2)  Develop  plans  to  suspend  any  licenses  granted  by  the  Commission;  to 
order  the  operations  of  any  facility  licensed  under  Section  103  or  104;  Atomic 
Energy  Act  of  1954,  as  amended  (42  U.S.C.  2133  or  2134);  to  order  the  entry  into 
any  plant  or  facility  in  order  to  recapture  special  nuclear  material  as  deter- 
mined under  Subsection  (3)  below;  and  operate  such  facilities; 

(3)  Recapture  or  authorize  recapture  of  special  nuclear  materials  from  licens- 
ees where  necessary  to  assure  the  use,  preservation,  or  safeguarding  of  such 
materials  for  the  common  defense  and  security,  as  determined  by  the  Commis- 
sion or  as  requested  by  the  Secretary  of  Energy. 

Sec.  2102.  Support  Responsibilities.  The  Members  of  the  Nuclear  Regulatory 
Commission  shall: 

(1)  Assist  the  Secretary  of  Energy  in  assessing  damage  to  Commission- 
licensed  facilities,  identifying  useable  facilities,  and  estimating  the  time  and 
actions  necessary  to  restart  inoperative  facilities; 


47510  Federal  Register  /  Vol.  53.  No.  226  /  Wednesday,  November  23.  1988  /  Presidential  Documents 

(2)  Provide  advice  and  technical  assistance  to  Federal.  State,  and  local 
officials  and  private  sector  organizations  regarding  radiation  hazards  and 
protective  actions  in  national  security  emergencies. 

PART  22 — Office  of  Personnel  Management 

Sec.  2201.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Director  of  the  Office  of  Personnel  Management 
shall: 

(1)  Prepare  plans  to  administer  the  Federal  civilian  personnel  system  in 
national  security  emergencies,  including  plans  and  procedures  for  the  rapid 
mobilization  and  reduction  of  an  emergency  Federal  workforce; 

(2)  Develop  national  security  emergency  work  force  policies  for  Federal 
civilian  personnel; 

(3)  Develop  plans  to  accommodate  the  surge  of  Federal  personnel  security 
background  and  pre-employment  investigations  during  national  security  emer- 
gencies. 

Sec.  2202.  Support  Responsibilities.  The  Director  of  the  Office  of  Personnel 
Management  shall: 

(1)  Assist  the  heads  of  other  Federal  departments  and  agencies  with  personnel 
management  and  staffing  in  national  security  emergencies,  including  facilitat- 
ing transfers  between  agencies  of  employees  with  critical  skills; 

(2)  In  consultation  with  the  Secretary  of  Defense  and  the  Director  of  Selective 
Service,  develop  plans  and  procedures  for  a  system  to  control  any  conscrip- 
tion of  Federal  civilian  employees  during  national  security  emergencies. 

PART  23— Selective  Service  System 

Sec.  2301.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Director  of  Selective  Service  shall: 

(1)  Develop  plans  to  provide  by  induction,  as  authorized  by  law,  personnel 
that  would  be  required  by  the  armed  forces  during  national  security  emergen- 
cies; 

(2)  Develop  plans  for  implementing  an  alternative  service  program. 

PART  24— Tennessee  Valley  Authority 

Sec.  2401.  Lead  Responsibility.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Board  of  Directors  of  the  Tennessee  Valley 
Authority  shall  develop  plans  and  maintain  river  control  operations  for  the 
prevention  or  control  of  floods  affecting  the  Termessee  River  System  during 
national  security  emergencies. 

Sec.  2402.  Support  Responsibilities.  The  Board  of  Directors  of  the  Tennessee 
Valley  Authority  shall: 

(1)  Assist  the  Secretary  of  Energy  in  the  development  of  plans  for  the 
integration  of  the  Tennessee  Valley  Authority  power  system  into  nationwide 
national  security  emergency  programs; 

(2)  Assist  the  Secretaries  of  Defense,  Interior,  and  Transportation  and  the 
Chairman  of  the  Interstate  Commerce  Commission  in  the  development  of 
plans  for  operation  and  maintenance  of  inland  waterway  transportation  in  the 
Tennessee  River  System  during  national  security  emergencies. 

PART  25 — United  States  Information  Agency 

Sec.  2501.  Lead  Responsibilities.  In  addition  to  the  appHcable  responsibilities 
covered  in  Parts  1  and  2,  the  Director  of  the  United  States  Information  Agency 
shall: 

(1)  Plan  for  the  implementation  of  information  programs  to  promote  an 
understanding  abroad  of  the  status  of  national  security  emergencies  within  the 
United  States; 
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(2)  In  coordination  with  the  Secretary  of  State's  exercise  of  telecommunica- 
tions functions  affecting  United  States  diplomatic  missions  and  consular 
offices  overseas,  maintain  the  capability  to  provide  television  and  simultane- 
ous direct  radio  broadcasting  in  major  languages  to  all  areas  of  the  world,  and 
the  capability  to  provide  vtrlreless  Hie  to  all  United  States  embassies  during 
national  security  emergencies. 

Sec.  2502.  Support  Responsibility.  The  Director  of  the  United  States  Informa- 
tion Agency  shall  assist  the  heads  of  other  Federal  departments  and  agencies 
in  planning  for  the  use  of  media  resources  and  foreign  public  information 
programs  during  national  security  emergencies. 

PART  2fr— United  States  Postal  Service 

Sec.  2801.  Lead  Responsibility.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2,  the  Postmaster  General  shall  prepare  plans  and 
programs  to  provide  essential  postal  services  during  national  security  emer- 
gencies. 

Sec.  2602.  Support  Responsibilities.  The  Postmaster  General  shall: 

(1)  Develop  plans  to  assist  the  Attorney  General  of  the  United  States  in  the 
registration  of  nationals  of  enemy  countries  residing  in  the  Untied  States; 

(2)  Develop  plans  to  assist  the  Secretary  of  Health  and  Human  Services  in 
registering  displaced  persons  and  families; 

(3)  Develop  plans  to  assist  the  heads  of  other  Federal  departments  and 
agencies  in  locating  and  leasing  privately  owned  property  for  Federal  use 
during  national  security  emergencies. 

PART  27— Veterans'  Administration 

Sec.  2701.  Lead  Responsibilities.  In  addition  to  the  applicable  responsibilities 
covered  in  Parts  1  and  2.  the  Administrator  of  Veterans'  Affairs  shall: 

(1)  Develop  plans  for  provision  of  emergency  health  care  services  to  veteran 
beneficiaries  in  Veterans'  Administration  medical  facilities,  to  active  duty 
military  personnel  and,  as  resoiu-ces  permit,  to  civilians  in  communities 
affected  by  national  security  emergencies; 

(2)  Develop  plans  for  mortuary  services  for  eligible  veterans,  and  advise  on 
methods  for  interment  of  the  dead  diu-ing  national  security  emergencies. 

Sec.  2702.  Support  Responsibilities.  The  Administrator  of  Veterans'  Affairs 
shall: 

(1)  Assist  the  Secretary  of  Health  and  Human  Services  in  promoting  the 
development  of  State  and  local  plans  for  the  provision  of  medical  services  in 
national  security  emergencies,  and  develop  appropriate  plans  to  support  such 
State  and  local  plans; 

(2)  Assist  the  Secretary  of  Health  and  Human  Services  in  developing  national 
plans  to  mobilize  the  health  care  industry  and  medical  resources  during 
national  security  emergencies; 

(3)  Assist  the  Secretary  of  Health  and  Human  Services  in  developing  national 
plans  to  set  priorities  and  allocate  medical  resources  among  civilian  and 
miUtary  claimants. 

PART  28— Office  of  Management  and  Budget 

Sec.  2801.  In  addition  to  the  applicable  responsibilities  covered  in  Parts  1  and 
2,  the  Director  of  the  Office  of  Management  and  Budget  shall  prepare  plans 
and  programs  to  maintain  its  functions  during  national  security  emergencies. 
In  connection  with  these  functions,  the  Director  of  the  Office  of  Management 
and  Budget  shall: 

(1)  Develop  plans  to  ensure  the  preparation,  clearance,  and  coordination  of 
proposed  Executive  orders  and  proclamations; 
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(2)  Prepare  plans  to  ensure  the  preparation,  supervision,  and  control  of  the 
budget  and  the  formulation  of  the  fiscal  program  of  the  Government; 

(3)  Develop  plans  to  coordinate  and  communicate  Executive  branch  views  to 
the  Congress  regarding  legislation  and  testimony  by  Executive  branch  offi- 
cials; 

(4)  Develop  plans  for  keeping  the  President  informed  of  the  activities  of 
government  agencies,  continuing  the  Office  of  Management  and  Budget's 
management  functions,  and  maintaining  presidential  supervision  and  direction 
with  respect  to  legislation  and  regulations  in  national  security  emergencies. 

PART  29— General 

Sec.  2901.  Executive  Order  Nos.  10421  and  11490,  as  amended,  are  hereby 
revoked.  This  Order  shall  be  effective  immediately. 
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Presidential  Documents 


Executive  Order  12657  of  November  18,  1988 

Federal  Emergency  Management  Agency  Assistance  in 
Emergency  Preparedness  Planning  at  Commercial  Nuclear 
Power  Plants 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  the  Federal  Civil  Defense  Act  of  1950.  as 
amended  (50  U.S.C.  App.  2251  et  seg.),  the  Disaster  Relief  Act  of  1974,  as 
amended  (42  U.S.C.  5121  et  seq.),  the  Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2011  et  seq.).  Reorganization  Plan  No.  1  of  1958,  Reorganization  Plan 
No.  1  of  1973,  and  Section  301  of  Title  3  of  the  United  States  Code,  and  in  order 
to  ensure  that  plans  and  procedures  are  in  place  to  respond  to  radiological 
emergencies  at  commercial  nuclear  power  plants  in  operation  or  under  con- 
struction, it  is  hereby  ordered  as  follows: 

Section  1.  Scope,  (a)  This  Order  applies  whenever  State  or  local  governments, 
either  individually  or  together,  decline  or  fail  to  prepare  commercial  nuclear 
power  plant  radiological  emergency  preparedness  plans  that  are  sufficient  to 
satisfy  Nuclear  Regulatory  Commission  ("NRC")  licensing  requirements  or  to 
participate  adequately  in  the  preparation,  demonstration,  testing,  exercise,  or 
use  of  such  plans. 

(b)  In  order  to  request  the  assistance  of  the  Federal  Emergency  Management 
Agency  ("FEMA")  provided  for  in  this  Order,  an  affected  nuclear  power  plant 
applicant  or  licensee  ("licensee")  shall  certify  in  writing  to  FEMA  that  the 
situation  described  in  Subsection  (a)  exists. 

Sec.  2.  Generally  Applicable  Principles  and  Directives,  (a)  Subject  to  the 
principles  articulated  in  this  Section,  the  Director  of  FEMA  is  hereby  author- 
ized and  directed  to  take  the  actions  specified  in  Sections  3  through  6  of  this 
Order. 

(b)  In  carrying  out  any  of  its  responsibilities  under  this  Order,  FEMA: 

(1)  shall  work  actively  with  the  licensee,  and.  before  relying  upon  its  resources 
or  those  of  any  other  Department  or  agency  within  the  Executive  branch,  shall 
make  maximum  feasible  use  of  the  licensee's  resources; 

(2)  shall  take  care  not  to  supplant  State  and  local  resources.  FEMA  shall 
substitute  its  own  resources  for  those  of  the  State  and  local  governments  only 
to  the  extent  necessary  to  compensate  for  the  nonparticipation  or  inadequate 
participation  of  those  governments,  and  only  as  a  last  resort  after  appropriate 
consultation  with  the  Governors  and  responsible  local  officials  in  the  affected 
area  regarding  State  and  local  participation; 

(3)  is  authorized,  to  the  extent  permitted  by  law,  to  enter  into  interagency 
Memoranda  of  Understanding  providing  for  utilization  of  the  resources  of 
other  Executive  branch  Departments  and  agencies  and  for  delegation  to  other 
Executive  branch  Departments  and  agencies  of  any  of  the  functions  and  duties 
assigned  to  FEMA  imder  this  Order;  however,  any  such  Memorandum  "bf 
Understanding  shall  be  subject  to  approval  by  the  Director  of  tiie  Office  of 
Management  and  Budget  ("0MB")  and  published  in  final  form  in  the  Federal 
Register;  and 

(4)  shall  assvmie  for  purposes  of  Sections  3  and  4  of  this  Order  that,  in  the 
event  of  an  actual  radiological  emergency  or  disaster.  State  and  local  authori- 
ties would  contribute  their  full  resources  and  exercise  their  authorities  in 
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accordance  with  their  duties  to  protect  the  public  from  harm  and  would  act 
generally  in  conformity  with  the  licensee's  radiological  emergency  prepared- 
ness plan. 

(c)  The  Director  of  OMB  shall  resolve  any  issue  concerning  the  obligation  of 
Federal  funds  arising  from  the  implementation  of  this  Order.  In  resolving 
issues  imder  this  Subsection,  the  Director  of  OMB  shall  ensure: 

(1)  that  FEMA  has  utilized  to  the  maximum  extent  possible  the  resources  of 
the  licensee  and  State  and  local  governments  before  it  relies  upon  its  appro- 
priated and  lawfully  available  resources  or  those  of  any  Department  or  agency 
in  the  Executive  branch; 

(2)  that  FEMA  shall  use  its  existing  resources  to  coordinate  and  manage, 
rather  than  duplicate,  other  available  resources; 

(3)  that  implementation  of  this  Order  is  accomplished  with  an  economy  of 
resources;  and 

(4)  that  full  reimbursement  to  the  Federal  Government  is  provided,  to  the 
extent  permitted  by  law. 

Sec.  3.  FEMA  Participation  in  Emergency  Preparedness  Planning,  (a)  FEMA 
assistance  in  emergency  preparedness  planning  shall  include  advice,  technical 
assistance,  and  arrangements  for  facilities  and  resources  as  needed  to  satisfy 
the  emergency  planning  requirements  under  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  any  other  Federal  legislation  or  regulations  pertaining  to  issu- 
ance or  retention  of  a  construction  permit  or  an  operating  license  for  a  nuclear 
power  plant. 

(b)  FEMA  shall  make  all  necessary  plans  and  arrangements  to  ensure  that  the 
Federal  Government  is  prepared  to  assume  any  and  all  functions  and  under- 
takings necessary  to  provide  adequate  protection  to  the  public  in  cases  within 
the  scope  of  this  Order.  In  making  such  plans  and  arrangements, 

(1)  FEMA  shall  focus  planning  of  Federal  response  activities  to  ensure  that: 

(A)  adequate  resources  and  arrangements  will  exist,  as  of  the  time  when  an 
initial  response  is  needed,  given  the  absence  or  inadequacy  of  advance  State 
and  local  commitments;  and 

(B)  attention  has  been  given  to  coordinating  (including  turning  over)  response 
functions  when  State  and  local  governments  do  exercise  their  authority,  with 
specific  attention  to  the  areas  where  prior  State  and  local  participation  has 
been  insufficient  or  absent; 

(2)  FEMA's  planning  for  Federal  participation  in  responding  to  a  radiological 
emergency  within  the  scope  of  this  Order  shall  include,  but  not  be  limited  to, 
arrangements  for  using  existing  Federal  resources  to  provide  prompt  notifica- 
tion of  the  emergency  to  the  general  public;  to  assist  in  any  necessary 
evacuation;  to  provide  reception  centers  or  shelters  and  related  facilities  and 
services  for  evacuees;  to  provide  emergency  medical  services  at  Federal 
hospitals,  including  those  operated  by  the  military  services  and  by  the  Veter- 
ans' Administration;  and  to  ensure  the  creation  and  maintenance  of  channels 
of  communication  from  commercial  nuclear  power  plant  licensees  or  appli- 
cants to  State  and  local  governments  and  to  surrounding  members  ofSjie 
public. 

Sec  4.  Evaluation  of  Plans,  (a)  FEMA  shall  consider  and  evaluate  all  plans 
developed  under  the  authority  of  this  Order  as  though  drafted  and  submitted 
by  a  State  or  local  govenmient. 

(b)  FEMA  shall  take  all  actions  necessary  to  carry  out  the  evaluation  referred 
to  in  the  preceding  Subsection  and  to  permit  the  NRC  to  conduct  its  evaluation 
of  radiological  emergency  preparedness  plans  including,  but  not  limited  to, 
planning,  participating  in,  and  evaluating  exercises,  drills,  and  tests,  on  a 
timely  basis,  as  necessary  to  satisfy  NRC  requirements  for  demonstrations  of 
off-site  radiological  emergency  preparedness. 
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Sec.  5.  Response  to  a  Radiological  Emergency,  (a)  In  the  event  of  an  actual 
radiological  emergency  or  disaster,  FEMA  shall  take  all  steps  necessary  to 
ensure  the  implementation  of  the  plans  developed  under  this  Order  and  shall 
coordinate  the  actions  of  other  Federal  agencies  to  achieve  the  maximum 
effectiveness  of  Federal  efforts  in  responding  to  the  emergency. 

(b)  FEMA  shall  coordinate  Federal  response  activities  to  ensure  that  adequate 
resources  are  directed,  when  an  initial  response  is  needed,  to  activities 

»  hindered  by  the  absence  or  inadequacy  of  advance  State  and  local  commit- 
ments. FEMA  shall  also  coordinate  with  State  and  local  governmental  authori- 
ties and  turn  over  response  functions  as  appropriate  when  State  and  local 
governments  do  exercise  their  authority. 

(c)  FEMA  shall  assume  any  necessary  command-and-control  fimction,  or 
delegate  such  function  to  another  Federal  agency,  in  the  event  that  no 
competent  State  and  local  authority  is  available  to  perform  such  function. 

(d)  In  any  instance  in  which  Federal  personnel  may  be  called  upon  to  fill  a 
command-and-control  function  during  a  radiological  emergency,  in  addition  to 
any  other  powers  it  may  have,  FEMA  or  its  designee  is  authorized  to  accept 
volimteer  assistance  from  utility  employees  and  other  nongovernmental  per- 
sonnel for  any  purpose  necessary  to  implement  the  emergency  response  plan 
and  facilitate  off-site  emergency  response. 

Sec.  6.  Implementation  of  Order,  (a)  FEMA  shall  issue  interim  and  final 
directives  and  procedures  implementing  this  Order  as  expeditiously  as  is 
feasible  and  in  any  event  shall  issue  interim  directives  and  procedures  not 
more  than  90  days  following  the  effective  date  of  this  Order  and  shall  issue 
final  directives  and  procedures  not  more  than  180  days  following  the  effective 
date  of  this  Order. 

(b)  Immediately  upon  the  effective  date  of  this  Order,  FEMA  shall  review,  and 
initiate  necessary  revisions  of,  all  FEMA  regulations,  directives,  and  guidance 
to  conform  them  to  the  terms  and  policies  of  this  Order. 

(c)  Immediately  upon  the  effective  date  of  this  Order,  FEMA  shall  review,  and 
initiate  necessary  renegotiations  of,  all  interagency  agreements  to  which 
FEMA  is  a  party,  so  as  to  conform  them  to  the  terms  and  policies  of  this  Order. 
This  directive  shall  include,  but  not  be  limited  to,  the  Federal  Radiological 
Emergency  Response  Plan  (50  Fed.  Reg.  46542  (November  8, 1985)). 

(d)  To  the  extent  permitted  by  law,  FEMA  is  directed  to  obtain  full  reimburse- 
ment, either  jointly  or  severally,  for  services  performed  by  FEMA  or  other 
Federal  agencies  pursuant  to  this  Order  from  any  affected  licensee  and  from 
any  affected  nonparticipating  or  inadequately  participating  State  or  local 
government. 

Sec  7.  Amendments.  This  Executive  Order  amends  Executive  Order  Nos. 
11490  (34  Fed.  Reg.  17567  (October  28, 1969)),  12148  (44  Fed.  Reg.  43239  (July  20, 
1979)).  and  12241  (45  Fed.  Reg.  64879  (September  29,  1980)),  and  the  same  are 
hereby  superseded  to  the  extent  that  they  are  inconsistent  with  this  Order. 
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Sec.  8.  Judicial  Review.  This  Order  is  intended  only  to  improve  the  internal 
management  of  the  Executive  branch,  and  is  not  intended  to  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 

Sec.  9.  Effective  Date.  This  Order  shall  be  effective  November  18,  1988. 


[FR  Doc.  88-27195 
Filed  11-21-88:  1:09  pml 
Billing  code  3195-01-M 
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Executive  Order  12658  of  November  18,  1988 

President's  Commission  on  Catastrophic  Nuclear  Accidents 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  Public  Law  100-408,  and  in 
order  to  establish  a  President's  Commission  on  Catastrophic  Nuclear  Acci- 
dents, in  accordance  with  the  provisions  of  the  Federal  Advisory  Committee 
Act,  as  amended  (5  U.S.C.  App.  1),  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment,  (a)  There  is  established  the  President's  Commission 
on  Catastrophic  Nuclear  Accidents  ("Commission").  The  Commission  shall  be 
composed  of  nine  members  who  shall  be  appointed  by  the  President.  The 
members  shall  represent  a  broad  range  of  views  and  interests  and  shall  be 
appointed  in  a  manner  that  ensures  that  not  more  than  a  mere  majority  of  the 
members  are  of  the  same  political  party.  Any  vacancy  in  the  Commission  shall 
be  filled  in  the  manner  in  which  the  original  appointment  was  made. 

(b)  The  President  shall  designate  one  of  the  members  of  the  Commission  as 
Chairperson  to  serve  at  the  pleasure  of  the  President. 

Sec.  2.  Functions,  (a)  The  Commission  shall  conduct  a  comprehensive  study  of 
appropriate  means  of  fully  compensating  victims  of  a  catastrophic  nuclear 
accident  that  exceeds  the  amount  of  aggregate  public  liability  under  section 
170  of  the  Atomic  Energy  Act  of  1954  (42  U.S.C.  2210),  as  amended,  subsection 
(e)(1),  and  shall  submit  to  the  Congress,  after  a  review  by  the  President,  a  final 
report  of  the  study  setting  forth: 

(1)  recommendations  for  any  changes  in  the  laws  and  rules  governing  the 
liability  or  civil  procedures  that  are  necessary  for  the  equitable,  prompt,  and 
efficient  resolution  and  payment  of  all  valid  damage  claims,  including  the 
advisability  of  adjudicating  public  liability  claims  through  an  administrative 
agency  instead  of  the  judicial  system; 

(2)  recommendations  for  any  standards  or  procedures  that  are  necessary  to 
establish  priorities  for  the  hearing,  resolution,  and  payments  of  claims  when 
awards  are  likely  to  exceed  the  amount  of  funds  available  within  a  specific 
time  period;  and 

(3)  recommendations  for  any  special  standards  or  procedures  necessary  to 
decide  and  pay  claims  for  latent  injuries  caused  by  the  nuclear  incident. 

(b)  The  Commission  may  request  any  Executive  agency  to  furnish  such 
information,  advice,  or  assistance  as  it  determines  to  be  necessary  to  carry  out 
its  functions.  Each  such  agency  is  directed,  to  the  extent  permitted  by  law,  to 
furnish  such  information,  advice,  or  assistance  upon  request  by  the  Chairper- 
son of  the  Commission. 

Sec.  3.  Administration,  (a)  The  Chairperson  of  the  Commission  may  appoint 
and  fix  the  compensation  of  a  staff  of  such  persons  as  may  be  necessary  to 
discharge  the  responsibilities  of  the  study  commission,  subject  to  the  applica- 
ble provisions  of  the  Federal  Advisory  Committee  Act  and  title  5,  United 
States  Code. 

(b)  To  the  extent  permitted  by  law  and  requested  by  the  Chairperson  of  the 
Commission,  the  Administrator  of  General  Services  shall  provide  the  Commis- 
sion with  necessary  administrative  services,  facilities,  and  support  on  a 
reimbursable  basis. 
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(c)  The  Attorney  General,  the  Secretary  of  Health  and  Human  Services,  and 
the  Director  of  the  Federal  Emergency  Management  Agency  shall  provide,  to 
the  extent  permitted  by  law  and  subject  to  the  availability  of  funds,  the 
Commission  with  such  facilities,  support,  funds,  and  services,  including  staff, 
as  may  be  necessary  for  the  effective  performance  of  the  functions  of  the 
Commission. 

(d)  Each  member  of  the  Commission  may  receive  compensation  at  the  maxi- 
mum rate  prescribed  by  the  Federal  Advisory  Committee  Act  for  each  day 
such  member  is  engaged  in  the  work  of  the  Commission.  Each  member  may 
also  receive  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  under 
sections  5702  and  5703  of  title  5,  United  States  Code. 

(e)  The  functions  of  the  President  under  the  Federal  Advisory  Committee  Act 
that  are  applicable  to  the  Commission,  except  the  function  of  reporting 
annually  to  the  Congress,  shall  be  performed  by  the  Administrator  of  General 
Services. 

Sec.  4.  General,  (a)  The  final  report  required  in  section  2  shall  be  submitted  to 
the  Congress  not  later  than  August  20, 1990. 

(b)  The  Commission  shall  terminate  upon  the  expiration  of  the  2-month  period 
beginning  on  the  date  on  which  the  final  report  required  in  section  2  is 
submitted. 
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Proclamation  5912  of  November  19,  1988 

National  Family  Week,  1988 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  family,  the  birth-  and  dwelling-place  of  natural  and  self-sacrificing  love,  is 
the  first  of  all  social  contracts.  Rooted  in  the  designs  of  the  Creator  and 
reinforced  through  the  wise  devices  of  the  law,  the  family  is  the  sum  of  a 
nation's  heritage  and  the  heart  of  a  nation's  strength.  It  is,  moreover,  the 
original  mirror  of  mankind's  hope  for  a  world  founded  on  bonds  of  tradition 
and  affection,  where  the  individual  is  cherished  for  his  unalienable  worth,  the 
past  revered  for  its  accumulation  of  knowledge  and  insight,  and  the  future 
honored  for  its  power  to  restore  and  renew. 

With  all  the  diversity  of  its  population,  the  United  States  has  drawn  un- 
matched strength  from  the  confluence  of  peoples  who  value  and  celebrate  the 
importance  of  family  life.  During  this  particular  week,  as  families  gather 
around  the  table  of  thanksgiving,  it  is  especially  appropriate  that  we  pause  as 
a  Nation  to  acknowledge  the  blessings  of  love  and  fealty  that  families  confer 
on  their  members  and,  through  them,  on  the  larger  community. 

It  is  also  appropriate  that  we  use  this  occasion  to  reflect  on  the  truth  that  even 
though  the  family  has  proven  to  be  the  most  durable  of  all  institutions,  its 
vitality  is  not  guaranteed  under  all  conditions.  In  the  past  few  decades,  as  a 
host  of  new  pressures  have  placed  fresh  strains  on  the  health  of  family  life  in 
our  society,  a  process  of  restoration  has  begun.  Policymakers  at  all  levels  of 
government,  and  leaders  in  religion  and  the  social  sciences,  are  taking  a  closer 
look  at  the  cultural  and  legal  forces  undermining  the  well-being  of  families. 
Recognition  is  at  last  being  given  to  the  fact  that  no  strategy  for  reducing  the 
tremendous  costs  of  remedial  efforts  to  combat  crime  and  poverty  will  suc- 
ceed if  we  fail  to  focus  first  on  strengthening  the  family. 

In  the  years  to  come,  this  process  of  rebuilding  must  continue.  As  it  does  so, 
we  can  all  take  heart  in  knowing  that,  to  paraphrase  a  famous  epigram, 
reports  of  the  death  of  the  family  have  been  greatly  exaggerated.  For  as  long 
as  the  human  heart  wills  to  keep  for  itself  a  special  place  of  understanding, 
welcome,  and  healing— in  short,  a  hearth  and  a  home— the  family  will  endure 
and  prosper. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  November  20  through 
November  26,  1988,  as  National  Family  Week,  and  I  call  upon  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  programs,  gatherings, 
ceremonies,  and  other  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


[FR  Doc.  88-27199 
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Proclamation  5913  of  November  19,  1988 
National  Home  Care  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Home  care  enhances  life  for  people  of  all  ages  who  are  ill  or  disabled.  The 
home  should  be  the  setting  of  first  choice  for  care  and  treatment,  because  it  is 
conducive  to  healing;  in  the  home,  family  members  can  supply  caring  and  love. 
The  combination  of  professional  services  with  such  situations  can  add  to  the 
effectiveness  of  home  health  care.  National  Home  Care  Week,  1988,  reminds 
us  of  the  good  that  results  when  families  and  home  care  providers  put  into 
practice  the  respect  we  all  owe  to  everyone  in  need  of  such  care. 

In  recent  years,  home  care  programs  have  grown  in  number  and  in  importance 
in  health  care  delivery.  We  should  all  be  grateful  that  these  programs  enable 
millions  of  Americans  to  receive  fine  care  at  home.  The  employees  and 
volunteers  of  home  care  agencies,  private  and  public  alike,  need  our  coopera- 
tion and  attention  as  they  work  with  family  members  across  our  land  to  offer 
the  excellent  care  patients  at  home  require  and  deserve. 

The  Congress,  by  Public  Law  100-600,  has  designated  the  period  of  November 
27  through  December  3.  1988.  as  "National  Home  Care  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  of  November  27  through  December  3. 
1988.  as  National  Home  Care  Week,  and  I  call  upon  government  officfsls, 
interested  organizations  and  associations,  and  all  Americans  to  observe  this 
week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


a 


cfyAJiSL^ 


\  CjL-OsA^o-^ 


UMI 


47523 


Rules  and  Regulations 


Federal  Register 
Vol.  53.  No.  226 
Wednesday,  November  23,  1988 


This   section   of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  mosi 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the   Superintendent  of   Documents. 
Prices  of  new  txx)ks  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  329 

Interest  on  Deposits 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Final  rule. 

SUMMARY:  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
("FDIC")  is  amending  Part  329  of  its 
regulations,  12  CFR  Part  329,  entitled 
"Interest  on  Deposits."  Congress  has 
recently  given  nonprofit  political 
organizations  the  right  to  hold  NOW 
accounts.  The  FDIC  is  amending  Part 
329  to  reflect  this  change.  The  FDIC  is 
also  removing  an  obsolete  footnote  from 
Part  329.  Part  329  applies  to  noninsured 
institutions  in  States  that  meet  certain 
criteria.  The  footnote  identifies 
Massachusetts  as  a  State  that  meets  the 
criteria,  but  Massachusetts  no  longer 
does  so.  Except  to  the  extent  necessary 
to  conform  Part  329  to  statutory  law, 
neither  amendment  changes  the 
meaning  of  Part  329  in  any  way. 

EFFECTIVE  DATE:  The  amendments  are 

effective  on  November  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jules  Bernard,  Senior  Attorney,  Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  DC,  20429,  (202)  898-3731. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  amendments  do  not  create  any 
new  recordkeeping  or  reporting 
requirements,  nor  do  they  modify  any 
existing  reporting  or  recordkeeping 
requirements.  A  cost/benefit  analysis 
(including  a  small-bank  impact 
statement)  is  not  required. 


Discussion 

Only  certain  depositors  may  hold  so- 
c.alled  "NOW  accounts."  NOW  accounts 
are  savings  accounts  that  afford 
unlimited  check-writing  privileges. 
Federal  law  specifies  that  natural 
persons,  certain  nonprofit  organizations, 
and  public  units  may  hold  NOW 
accounts.  See  12  U.S.C.  1832.  Footnote  2 
of  §  329.1(b)(3)  quotes  this  statute. 

Congress  has  recently  amended  this 
law.  The  amendment  gives  NOW- 
account  privileges  to  a  new  kind  of 
depositor:  nonprofit  organizations 
operated  for  political  purposes.  See  Pub. 
L.  100-66, 109. 101  Stat.  552,  579  (1987). 
The  FDIC  is  modifying  the  text  of  the 
quotation  found  in  Footnote  2  to  reflect 
this  change. 

Part  329  also  says  that  it  applies  to 
certain  noninsured  banks — namely,  to 
those  that  are  located  in  a  State  where 
deposits  held  in  uninsured  banks  and 
thrifts  exceed  20%  of  all  deposits 
(insured  plus  noninsured)  held  in  all 
banks  and  thrifts  in  the  State.  See  12 
U.S.C.  1828(g)(1). 

Footnote  1  in  5  329.1(a)(3)  identifies 
Massachusetts  as  the  only  State  that 
fulfills  this  test.  Massachusetts  does  not 
do  so  any  more,  however.  Accordingly, 
the  FDIC  is  deleting  Footnote  1,  and  is 
redesignating  Footnote  2  as  Footnote  1. 

Finally,  the  FDIC  is  simplifying  the 
citations  of  authority  for  Party  329.  as 
provided  in  the  Federal  Register's 
Document  Drafting  Handbook. 

Other  Matters 

Issuance  as  a  Final  Rule 

The  amendments  conform  Part  329  to 
the  changes  in  12  U.S.C.  1832.  In  other 
respects  they  express  the  FDIC's 
existing  interpretations  of  Part  329. 
Inasmuch  as  the  amendments  do  not 
affect  the  substance  of  Part  329.  public 
comment  is  not  necessary  and  good 
cause  exists  for  making  (he  amendments 
effective  as  final  upon  publication.  See 
12  U.S.C.  553(b). 

Regulatory  Flexibility  Act  Statement 

The  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
provisions  of  the  Regulatory  FlexibiHty 
Act  relating  to  an  intitial  and  final 
regulatory  flexibility  analysis  (5  U.S.C. 
603  and  604)  are  not  appUcable. 


List  of  Subjects  in  12  CFR  Part  329 

Advertising,  Banks,  Banking.  Interest 
rates. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
amends  Part  329  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  329— INTEREST  ON  DEPOSITS 

1.  The  authority  citation  for  Part  329  is 
revised  to  read  as  follows; 

Authority:  12  U.S.C.  1819. 1828(g)  and 
1832(a). 

§  329.1    (Amended] 

2.  Paragraph  (a)(3)  of  §  329.1  is 
amended  by  removing  the  footnote 
designation  "1"  at  the  end  thereof  and 
by  removing  footnote  1. 

§329.1    [Amended] 

3.  Paragraph  (b)(3)  of  S  329.1  is 
amended  by  redesignating  footnote  "2" 
at  the  end  thereof  as  footnote  "1"  and 
reusing  it  to  read  as  follows: 

'  Paragraph  (1)  of  12  U.S.C.  1832(a) 
authorizes  banks  to  let  certain  depositors 
make  withdrawals  from  ir.terest-bearing 
deposits  by  negotiable  or  transferable 
instruments  for  the  purpose  of  making 
transfers  to  third  parties — i.e..  to  hold 
deposits  commonly  called  "NOW  accounts." 

Paragraph  (2)  of  12  U.S.C.  1832(a)  provides: 
"Paragraph  (1)  shall  apply  only  with  respt-ct 
to  deposits  or  accounts  which  consist  solely 
of  funds  in  which  the  entire  beneficial 
interest  is  held  by  one  or  more  individuals  or 
by  an  organization  which  is  operated 
primarily  for  religous,  philanthropic, 
charitable,  educational,  political,  or  other 
similar  purposes  and  which  is  not  operated 
for  profit,  and  with  respect  to  deposits  of 
public  funds  by  an  officer,  employee,  or  agent 
of  the  United  States,  any  State,  county, 
municipality,  or  political  subdivision  thereof, 
the  District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  American  Samoa,  Guam,  any 
territory  or  possession  of  the  United  States, 
or  any  political  subdivision  thereof." 

By  order  of  the  Board  of  Directors  this  10th 
day  of  November,  1988. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  8ft-27076  Filed  11-22-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Docket  Nos.  R-0640  and  R-06441 

Regulation  CC — Availability  of  Funds 
and  Collection  of  Checks;  Correction 

AGENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  interpretation;  correction. 

summary:  The  Board  is  correcting  the 
final  official  Board  interpretation 
concerning  its  Regulation  CC, 
Availability  of  Funds  and  Collection  of 
Checks,  for  the  laws  of  the  state  of  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Alexander,  Senior  Attorney, 
Legal  Division  (202-452-2489),  or,  for  the 
hearing  impaired  only,  Earnestine  Hill  or 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(202-452-3254). 

SUPPLEMENTARY  INFORMATION:  On 

October  25, 1988,  the  Board  adopted 
final  interpretations  under  its  Regulation 
CC  concerning  whether  the  laws  of 
several  state  governing  funds 
avaiidbiiity  superseded  or  were 
preempted  by  the  Expedited  Fundi. 
Availability  Act  (12  U.S.C.  4001  et  seq] 
and  the  Boards  regulation  implementing 
that  Act  (Regulation  CC— 12  CFR  Part 
229).  The  interpretation  appeared  in  the 
Federal  Register  on  November  2, 1988 
(53  PR  44325).  An  error  appeared  in  the 
preeniption  determination  concerning 
New  Mexico  law,  and  the  Board  is 
correcting  that  error  with  this  notice. 

As  this  is  merely  a  lechnii:al 
correction  that  does  not  chiinge  the 
substance  of  Regulation  CC,  publication 
for  comment  is  not  required  by  5  U.S.C. 
553. 

The  following  corrections  are  made  to 
Appendix  F  to  Regulation  CC — 
Availability  of  Funds  and  Collection  of 
Checks  (12  CFR  Part  229)  published  in 
the  Federal  Register  on  November  2. 
1983  (5:;  FR  44325): 

1.  On  page  443,31,  third  column,  sixth 
line,  change  "fourth"  to  "fifth". 

2.  On  page  44331,  third  column,  11th 
line,  change  "sixth"  to  "seventh". 

B>'  n.'-der  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  [12 
CFR  2b5ia)(ll)).  Nrivember  17.  1988. 

William  W.  Wiles. 

Secrttary  of  the  Board. 

[FR  Doc.  88-27033  Filed  11-22-88;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  802 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  formal  interpretation. 

SUMMARY:  On  November  14,  1988.  the 
Federal  Trade  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice, 
issued  Formal  Interpretation  Number  14 
pursuant  to  §  803.30  of  the  Commission's 
Premerger  Notification  Rules,  16  CFR 
803.30.  The  formal  interpretation 
discusses  thr  effect  of  the  CAB  Sunset 
Act,  49  U.S.C.  1551(a)(7),  on  §  802.6(b)  of 
the  Commission's  premerger  notification 
rules,  16  CFR  802.6(b).  Its  primary 
purpose  is  to  state  that  any  airline 
merger  or  acquisition  that  is  to  be 
consummated  on  or  after  January  1. 
1989,  must  be  reviewed  under  the  Hart- 
Scott-Rodino  premerger  notification 
program,  regardless  of  whether  the 
parties  to  it  have  sought  or  even 
obtained  approval  from  the  Department 
of  Transportation  before  that  time. 
effective  date:  November  14,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Sipple,  Jr.,  Chief,  Premerger 
Notification  Office,  Burtau  of 
Competition.  Room  301.  Federal  Trade 
Commission,  Washington,  DC  20580. 
Telephone:  (202)  32ft-3100. 
supplementary  information:  The  text 
of  Formal  interpretation  Number  14  is 
set  out  below: 

interpretation  Number  14 

Formal  Interpretation  Pursuant  to 
§  803.30,  of  the  Premergnr  Notification 
Rules,  16  CFR  803.30,  Concerning 
§  802.6(b)  of  the  Rules.  18  CFR  802.6(b). 
As  It  May  Relate  To  Transactions 
Between  Air  Carriers  And  Others 
Consummated  On  Or  After  January  1. 
1989. 

Mergers  and  similar  transactions 
between  airlines  have  for  decades 
required  federal  regulatory  approval 
prior  to  consummation.  Until  1985.  that 
authority  was  granted  to  the  Ci'.il 
Aeronautics  Board,  and  since  then,  to 
the  Department  of  Transportation 
(DOT).  The  Hart-Scott-Rodino 
premerger  notification  rules,  16  CFR 
801.1  et  seq.,  have  taken  account  of  the 
prior  approval  requirement  and  have 
attempted  to  eliminate  duplicative 
notification  and  review  by  providing  in 
§  802.6(b)(1)  that: 

|A|ny  transaction  which  requires  approval 
by  [DOT]  prior  to  consummation,  pursuant  to 
section  408  of  the  Federal  Aviation  Act.  49 


U.S.C.  1378.  shall  be  exempt  from  the 
requirements  of  the  act  if  copies  of  all 
information  and  documentary  material  filed 
with  [DOT]  are  contemporaneously  filed  with 
the  Federal  Trade  Commission  and  the 
Assistant  Attorney  General. 

As  of  January  1, 1989,  under  the 
provisions  of  the  CAB  Sunset  Act,  49 
U.S.C.  1551(a)(7).  DOT  will  no  longer 
have  authority  over  airline  mergers.  The 
Federal  Trade  Commission  is  issuing 
this  formal  interpretation  in  anticipation 
of  the  following  question  that  may  arise 
concerning  the  transition:  Is  a 
transaction  for  which  DOT  approval  has 
been  sought  or  obtained  (and  for  which 
papers  filed  with  DOT  have  been 
contemporaneously  filed  with  the 
antitrust  agencies)  but  which  has  not 
been  consummated  prior  to  Janvary  1. 
1989.  exempt  from  premerger 
notification  requirements  pursuant  to 
§  802.6(b)(1),  or  is  a  Ha;  t-Scott-Rodino 
premerger  notification  required? 

The  Commission  construes 
S  802.6(b)(1)  as  not  exempting  such  a 
transaction;  therefore,  Hart-Scott- 
Rodino  premerger  notification  would  be 
required,  assuming  that  the  size 
thresholds  are  met  and  no  other 
exemption  applies.  A  transaction  that 
takes  place  after  January  1, 1989,  is  not 
"(a]  transaction  which  requires  approval 
by  [DOT]  prior  to  consummation"  and 
thus  does  not  come  within  the 
§  802.6(b)(1)  exemption. 

This  interpretation  is  consistent  with 
the  most  basic  policy  behind  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  and  DOT  statutory  authority  ovei 
airline  mergers.  That  policy  is  to  assure 
that  a  merger  or  similar  transaction  will 
be  subjected  to  a  premerger  competitive 
review.  This  interpretation  eliminates 
the  possibility  that  a  transaction  would 
avoid  all  premerger  review  if  the  parties 
sought,  but  did  not  receive,  final 
approval  by  DOT  of  a  merger  or 
acquisition. 

This  interpretation  limits  the 
exemption  provided  by  §  802.6  to 
transactions  that  are  both  approved  by 
DOT  and  consummated  by  the  parties 
prior  to  January  1, 1989.  Without  these 
limitations,  approval  of  a  transaction  by 
DOT  might  enable  the  parties  to 
complete  a  transaction  without  further 
premerger  competitive  review  at  a  much 
later  date  when  the  likely  competitive 
effects  of  the  transaction  could  be 
significantly  different.  This 
interpretation  thus  meets  the  premerger 
notification  rules'  concern  about  the 
amount  of  change  that  can  take  place  in 
the  marketplace  between  the  review  and 
the  completion  of  the  transaction.  ("Hiat 
concern  is  addressed  by  §  803.7  of  the 
premerger  notification  rules,  which 


requires  that  the  parties  complete  the 
acquisition  for  which  notification  was 
filed  within  a  limited  time  following  the 
Hart-Scott-Rodino  review  or  seek 
another  such  review  before  they 
complete  it.) 

The  Hart-Scott-Rodino  premerger 
notification  obligation  that  may  arise  for 
transactions  for  which  DOT  approval 
has  been  sought  need  not  significantly 
delay  such  transactions.  Parties  may  file 
Hart-Scott-Rodino  premerger 
notification  and  seek  early  termination 
of  their  waiting  period.  If  the  antitrust 
agencies  have,  in  the  course  of  a  DOT 
section  408  proceeding,  actually 
completed  their  antitrust  analysis  of  the 
proposed  transaction,  early  termination 
could  be  granted  promptly. 

In  addition,  parties  need  not  wait  until 
January,  1989,  to  submit  Hart-Scott- 
Rodino  premerger  notifications  for 
proposed  transactions.  In  the  unique 
circumstances  of  this  sunset  law,  the 
Commission  and  the  Antitrust  Division 
of  the  Department  of  Justice  will  review 
a  premerger  notification 
notwithstanding  that  the  transaction 
would  be  exempt  if  consummated  with 
DOT  approval  prior  to  January  1989.  In 
other  words,  the  parties  may  both  claim 
the  exemption  provided  for  in  S  803.6 
and  separately  file  for  antitrust 
premerger  review  of  the  same 
transaction.  If  both  procedures  are 
invoked,  the  parties  would  be  free  to 
consummate  a  transaction  before 
January  1989  with  DOT  approval  even  if 
the  Hart-Scott-Rodino  premerger 
notification  waiting  period  had  not 
terminated. 

Section  802.6(b)(2)  provides  that 
acquisition  of: 

(2)  The  following  •  •  •  assets  will  not  be 
exempt  under  S  802.6(b)(1): 

(i)  If  the  transaction  is  an  acquisition  of 
assets,  the  assets  which  are  engaged  in  a 
business  or  businesses  other  than 
aeronautics  or  air  transportation  *  '  *; 

(ii)  If  the  transachon  is  an  acquisition  of 
voting  securities  *  *  *,  the  business  or 
businesses  of  the  acquired  issuer  (and  all 
entities  which  it  controls)  which  are  not 

engaged  in  aeronautics  or  air  transportation 

*  •  • 

Because  there  will  no  longer  be  any 
transactions  that  satisfy  the  criteria  of 
§  802.6(b)(1),  i  802.6(b)(2)  will  no  longer 
be  invoked  with  respect  to  transactions 
that  were  previously  covered  by  section 
408  of  the  FAA.  However,  through 
informal  interpretations  pursuant  to 
§  803.30,  the  Commission's  Premerger 
Notification  Office  has  used  the  method 
reflected  in  S  802.e(b)(2]  to  define  the 
extent  to  which  "assets  held  as  a  result 
of  a  transaction  requiring  approval"  by 
other  federal  regulatory  agencies  are 
exempt  from  premerger  Botification 


requirements.  The  Premerger 
Notification  Office  will  continue  to 
apply  this  method  to  such  other 
transactions  consummated  after 
December  31, 1988. 

The  Assistant  Attorney  Genera)  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  concurs  in  this 
formal  interpretation. 

By  direction  of  the  Commission. 

Date:  November  14.  1988. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  88-27152  Filed  11-22-88;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  4 

(Docket  No*.  RM88-21-001  and  RM86-5- 
002] 

Amendment  to  Regulations  Governing 
Exemption  of  Small  Hydroelectric 
Power  Protects  of  5  Megawatts  or 
Less 

November  16. 1988. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  Denial  of  Rehearing. 

summary:  On  October  17. 1988. 
California  Save  Our  Streams  Council 
(CSOS)  filed  a  request  for  rehearing  of 
Commission  Order  No.  503.  *  In  that 
order,  the  Commission  granted  in  part, 
denied  in  part,  and  dismissed  in  part  a 
petition  for  rulemaking  filed  by  CSOS. 
CSOS  filed  the  petition  for  rulemaking 
on  December  16, 1985,  and  renewed  its 
request  on  January  12, 1988,  as  a  petition 
for  rehearing  of  the  alleged  "de  facto 
denial"  of  its  petition  for  rulemaking. 

Since  the  request  for  rehearing  does 
not  raise  any  new  issues  of  law,  fact  or 
policy  that  were  not  previously 
considered  by  the  Commission  in  Order 
No.  503,  the  request  for  rehearing  is 
denied  by  operation  of  law  as  of 
November  18, 1988. 
effective  date:  November  16, 198a 
for  further  information  contact: 
Roger  E.  Smith,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  357- 
8530 


>  Amendment  to  Regulutions  Governing 
Exemption  of  Small  Hydroelectric  Power  Projects  of 
5  Megawatts  or  Less.  Order  No.  503.  S3  FR  36.562 
(Sept  21. 19B8)  in  FERC  Stats.  «  Regs.  1  ao.aiO 
(Sept  15. 1988). 


BEST  COPY  AVAILABLE 


supplementary  information:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  commimications 
software  to  use  300. 1200  or  2400  baud 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  will 
be  available  on  CIPS  for  10  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000.  825  North  Capitol  Street 
NE..  Washington,  DC  20426. 

Notice  of  Denial  of  Rehearing 

November  16. 1988 

On  October  17, 1988,  California  Save 
Our  Streams  Council  (CSOS)  filed  a 
request  for  rehearing  of  Commission    - 
Order  No.  503. '  At  its  meeting  on 
November  16, 1988,  the  Commission 
agreed  to  take  no  action  on  the 
rehearing  request.  The  rehearing  request 
raises  no  questions  of  law.  fact  or  policy 
not  previously  considered  by  the 
Commission.  Accordingly,  the 
Commission  gives  notice  that  under 
section  313(a)  of  the  Federal  Pc^er  Act 
and  Rule  713  of  the  Commission's  Rules 
of  Practice  and  Procedure,  the  request 
for  rehearing  is  denied  by  operation  of 
law  as  of  November  16. 1988. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc  88-27143  Filed  11-22-88;  a45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR^Part  178 

[Docket  No.  8SF-0202] 

indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanittzers 

agency:  Food  and  Drug  Administration. 
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action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  an 
error  in  the  nomenclature  and  Chemical 
Abstracts  Service  Registry  Number 
(CAS  Reg.  No.)  for  a  food  additive  listed 
in  21  CFR  178.2010(b).  The  correction 
removes  the  entry  'Tri8(triethylene 
glycol)phosphate  (CAS  Reg.  No.  9056- 
42-2)"  and  replaces  it  with  "Phosphoric 
acid  triesters  with  triethylene  glycol 
(CAS  Reg.  No.  64502-13-2)",  which  more 
accurately  describes  the  chemical 
identity  of  the  additive. 
dates:  Effective  November  23, 1988; 
written  objections  and  requests  for  a 
hearing  by  December  23, 1988. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5800  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  Street  SW.. 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  10, 1988  (53  FR 
16558),  FDA  published  a  proposed  rule 
to  remove  the  entry  "tri3(triethylene 
glycol)phosphate  (CAS  Reg.  No.  9055- 
42-2)"  from  the  list  of  substances  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  and  to  alphabetically  replace 
this  listing  with  the  entry  "phosphoric 
acid  triesters  with  triethylene  glycol 
(CAS  Reg.  No.  64502-13-2)"  as  a 
stabilizer  in  ethylene  terephthalate 
polymers  intended  for  use  in  contact 
with  food.  The  agency  stated  in  the 
proposal  that  "tris(triethylene 
glycol)phosphate"  is  the  name  of  only 
one  of  the  numerous  compounds 
represented  by  the  correct  structural 
formula  for  subject  additive: 


fi 


UMI 


(HO(CH2CH20)^lyP(OH)3_y 


where  y=3  and  x=3,  on  an  average. 

The  agency  received  no  comments  on 
its  proposal.  The  agency  is,  therefore, 
adopting  the  proposal  as  a  flnal  rule 
without  any  changes. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule,  as 
announced  in  the  proposed  rule  of  May 
10, 1988.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no  significant 


Impact  upon  the  hiunan  environment 
and  that  an  environmental  impact 
statement  is  not  required. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  23, 1988,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 


Authority:  Sees.  201(8),  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in 
paragraph  (b)  by  removing  the  entry  for 
"Tris(triethylene  glycol)phosphate  (CAS 
Reg.  No.  9056-42-2)"  and  alphabetically 
adding  a  new  entry  in  the  table  to  read 
as  follows: 

9  178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 


(b)  *  *  * 


Substances 


Limitations 


Ptiosphoric  acid 
triesters  iwith 
triethylene  glycol 
(CAS  Reg.  No. 
64502-13-2) 


At  levels  nOi  to  exceed  0.1 
percent  t>y  weight  of  poly- 
ethylene phthalate  polymers 
oornplying  with  i  177.1630 
of  tt)is  ctiaptar,  such  that 
the  potymers  contact  foods 
only  of  Type  Vl-B  described 
in  Table  1  of  9  176.170(c)  of 
this  chapter. 


Dated:  November  14, 1988. 
Richard  J.  Ronk. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-27052  Filed  11-22-88:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  515 

Cuban  Assets  Control  Regulations 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the  Cuban 
Assets  Control  Regulations,  31  CFR  Part 
515  ("the  Regulations").  This  rule  is 
designed  to  reduce  the  How  of  hard 
currency  to  Cuba  through  transactions 
with  persons  subject  to  the  jurisdiction 
of  the  United  States.  This  rule  also 
revises  the  regulations  pertaining  to 
telecommunications  and  foreign 
subsidiary  transactions  with  Cuba  to 
reflect  current  policy  in  these  areas,  and 
clarifies  the  rule  with  respect  to  use  of 
charge  cards,  including  debit  and  credit 
cards,  in  connection  with  transactions 
related  to  travel  within  Cuba. 
EFFECTIVE  DATE!  December  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Hoffman,  Acting  Chief 
Counsel  (telephone:  202/376-0412)  or 
Steven  I.  Pinter,  Chief  of  Licensing 
(telephone:  202/376-0236),  Office  of 
Foreign  Assets  Control,  Department  of 


the  Treasury,  1331  G  Street  NW..     * 
Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  designed  to  reduce  the  flow  of  hard 
currency  to  Cuba  through  transactions 
with  persons  subject  to  the  jurisdiction 
of  the  United  States.  It:  (1)  Requires  that 
persons  engaged  in  service  transactions 
related  to  travel  to  Cuba  obtain  specific 
licenses  for  such  transactions  and 
provides  that  such  licenses  will  be 
available  only  for  persons  who  do  not 
participate  in  discriminatory  practices  of 
the  Cuban  government  against  residents 
and  citizens  of  the  United  States:  and  (2) 
requires  that  any  person  wishing  to 
provide  services  related  to  the  collection 
or  forwarding  of  remittances  to  close 
relatives  in  Cuba  obtain  a  license  from 
the  Office  of  Foreign  Assets  Control. 

In  addition,  this  rule  deletes  the 
requirement  of  paragraph  (c)  of  §  515.559 
of  the  Regulations  that  a  foreign  affiliate 
have  no  more  than  a  minority  of  officers 
or  directors  who  are  also  officers  and 
directors  of  a  person  within  the  United 
States  in  order  to  receive  a  license  to 
engage  in  trade  with  Cuba. 

The  rule  clarifies  Treasury's  long- 
standing rule  that  charge  cards, 
including  but  not  limited  to  debit  and 
credit  cards,  may  not  be  used  in 
transactions  related  to  travel  within 
Cuba.  In  addition,  it  contains  a  number  * 
of  administrative,  clarifying,  and 
conforming  revisions  to  the  Regulations. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  F*rocedure  Act,  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation,  and  delay  in  effective 
date,  are  inappHcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  under  the  Administrative 
Procedure  Act  or  any  other  law,  the 
provisions  of  Executive  Order  12291  of 
February  17, 1981,  are  inapplicable. 
Because  no  notice  of  proposed 
rulemaking  is  required  under  the 
Administrative  Procedure  Act  or  any 
other  law.  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
f;t  seq.,  are  also  inapplicable. 

This  rule  is  being  issued  without  prior 
notice  and  public  procedure  pursuant  to 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  For  this  reason,  the 
collections  of  information  contained  in 
this  rule  have  been  reviewed  and, 
pending  receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  1505-0096. 


Comments  concerning  the  collections 
of  information  and  the  accuracy  of  the 
estimated  average  annual  reporting 
burden,  and  suggestions  for  reducing  the 
burden,  should  be  directed  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  attention:  Desk 
Officer  for  the  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  with  copies  to  the  Office  of 
Information  Resources  Management, 
Department  of  the  Treasury.  15th  and 
Pennsylvania  Avenue  N.W., 
Washington,  DC  20220. 

The  collections  of  information  in  this 
rule  are  in  §§  515.560(i)  and  515.583(d)  of 
Title  31  of  the  Code  of  Federal 
Regulations.  This  information  is 
required  by  the  Office  of  Foreign  Assets 
Control  to  determine  whether 
organizations  engaging  in  secondary 
transactions  related  to  Cuban  travel  or 
remittances  to  Cuban  nationals  are  in 
compliance  with  the  Regulations.  The 
likely  respondents  are  business  or  other 
for-profit  institutions,  including  small 
businesses. 

The  estimated  total  annual  reporting 
burden  is  1250  hours.  The  estimated 
average  annual  burden  hours  per 
respondent  is  one  hour.  The  estimated 
number  of  respondents  is  250,  while  the 
estimated  annual  frequency  of 
responses  is  five. 

List  of  Subjects  in  31  CFR  515 

Administrative  practice  and 
procedure,  Cuba,  Ciurency,  Foreign 
investment  in  the  United  States,  Foreign 
trade,  Reporting  and  recordkeeping 
requirements.  Securities,  Travel  and 
transportation  expenses. 

PART  515— [AMENDED] 

1.  The  "Authority"  citation  for  Part 
515  continues  to  read  as  follows: 

Authority:  50  U.S.C  App.  5.  as  amended;  22 
U.S.C.  2370(a):  Proc.  3447.  27  FR  1085,  3  CFR 
1959-1963  Comp.  p.  157:  E.O.  9193.  7  FR  5205. 
3  CFR  1938-1943  Cum.  Supp.  p.  1174;  E.O. 
9989, 13  FR  4891,  3  CFR  1943-1948  Comp.  p. 
748. 

§515.559    [Amended] 

2.  Paragraph  (c)  of  S  515.559  is  revised 
to  read  as  follows: 

•         •         •         •         • 

(c)  Specific  licenses  issued  pursuant 
to  the  policies  set  forth  in  this  section  do 
not  authorize  any  person  within  the 
United  States  to  engage  in,  participate 
in,  or  be  involved  in  a  licensed 
transactions  with  Cuba  or  Cuban 
nationals.  Such  involvement  includes. 


but  is  not  limited  to,  assistance  or 
participation  by  a  U.S.  parent  firm,  or 
any  officer  or  employee  thereof,  in  the 
negotiation  or  performance  of  a 
transaction  which  is  the  subject  of  a 
license  application.  Such  participation  is 
a  ground  for  denial  of  a  license 
application,  or  for  revocation  of  a 
license.  To  be  eligible  for  a  license 
under  this  section,  the  affiliate  must  be 
generally  independent,  in  the  conduct  of 
transactions  of  the  type  for  which  the 
license  is  being  sou^t  in  such  matters 
as  decision-making,  risk-taking, 
negotiation,  financing  or  arranging  of 
financing,  and  performance. 

§515.560    [Amended) 

3.  Paragraph  (c)  introductory  text  of 
§  515.560  is  revised  to  read  as  follows: 

•  *         «         •         * 

(c)  The  following  transactions  by 
persons  licensed  under  paragraphs  (a) 
and  (b)  of  this  section  are  authorized  in 
connection  with  travel  to,  from,  and 
within  Cuba: 

•  «         •         •         * 

4.  Subparagraphs  (4)  and  (5)  of 
paragraph  (c)  of  §  515.560  are  removed. 
Subparagraph  (6)  is  redesignated  as 
subparagraph  (4). 

5.  Paragraph  (d)(1)  of  S  515.560  is 
revised  to  read  as  follows: 

•  *  *  •  • 

(d)(1)  Unless  specifically  provided, 
neither  this  section  nor  any  general  or 
specific  license  contained  in  or  issued 
pursuant  to  this  section  authorizes 
persons  subject  to  U.S.  jurisdiction  to 
utilize  charge  cards,  including  but  not 
limited  to  debit  or  credit  cards,  for 
expenditures  to  Cuba.  Such  transactions 
are  prohibited  by  S  515.201  of  this  part. 

•  •         *         •         • 

6.  Paragraph  (d)(2)  of  S  515.560  is 
revised  to  read  as  follows: 

(d)  *  •  * 

(2)  This  section  does  not  authorize  th** 
processing  and  payment  by  persons 
subject  to  U.S.  jurisdiction,  such  as 
charge  card  issuers  or  intermediary 
banks,  of  charge  card  instruments  (e.g., 
vouchers,  drafts,  or  sales  receipts)  for 
expenditures  in  Cuba,  and  does  not 
authorize  a  charge  card  issuer,  or  a 
foreign  charge  card  firm  owned  or 
controlled  by  U.S.  persons,  to  deal  with 
a  Cuban  enterprise,  a  Cuban  national,  or 
a  third-country  party,  such  as  a 
franchisee,  in  connection  with  the 
extension  of  charge  card  services  to  any 
person  in  Cuba. 
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7.  Paragraph  (i)  is  added  to  S  515.560 
to  read  as  follows: 


(i)(l)  Specific  lisenses  for  persons 
engaged  in  service  transactions  related 
to  travel  to  Cuba.—{i\  Applicability  of 
specific  license  requirement;  definition 
of  "travel  service  provider. "  The 
followring  persons  wishing  to  provide 
services  in  connection  with  travel  to 
Cuba  are  "travel  service  providers"  for 
purposes  of  this  part:  Travel  agents, 
ticket  agents,  commercial  and  non- 
conunercial  organizations  that  arrange 
travel  to  Cuba;  tour  operators;  persons 
arranging  through  transportation  to 
Cuba;  persons  chartering  an  aircraft  or 
vessel  on  behalf  of  others  in  Cuba;  and 
persons  arranging  hotel 
accommodations,  ground  transportation, 
local  tours,  and  similar  travel  activities 
on  behalf  of  others  in  Cuba.  Travel 
service  providers  must  obtain  a  specific 
license  from  the  Office  of  Foreign  Assets 
Control  before  providing  services  with 
respect  to  travel  to  Cuba.  The  list  stated 
above  should  not  be  considered 
exhaustive,  as  other  persons  may  be 
"travel  service  providers"  within  the 
meaning  of  this  part.  Opinions  may  be 
obtained  from  the  Office  of  Foreign 
Assets  Control  concerning  the 
applicability  of  this  hcensing 
requirement  in  individual  cases.  Carrier 
service  providers  are  dealt  with 
separately  in  paragraph  (i](2]  of  this 
section. 

(ii)  Terms  and  conditions  of  licenses. 
Licenses  will  be  issued  in  appropriate 
cases  for  a  one-year  period,  subject  to 
annual  renewal.  Licenses  will  be  issued 
only  upon  the  applicant's  written 
affirmation  and  subsequent 
demonstration  that  it  does  not 
participate  in  discriminatory  practices  of 
the  Cuban  govenunent  against  certain 
residents  and  citizens  of  the  United 
States.  Examples  of  such  practices 
include,  but  are  not  limited  to,  charging 
discriminatory  rates  for  air  travel  or 
requiring  payment  for  services,  such  as 
hotel  accomumodations  and  meals,  not 
desired,  plarmed  to  be  utilized,  or 
actually  utilized,  based  on  such 
characteristics  as  race,  color,  religion, 
sex,  citizenship,  place  of  birth,  or 
national  origin.  Specific  licenses  issued 
pursuant  to  this  paragraph  do  not  permit 
travel  service  providers  to  provide 
services  in  connection  with  individuals' 
transactions  incident  to  travel  which  are 
prohibited  by  this  part. 

(iii)  Initial  applications  for  licenses. 
The  initial  application  for  a  license  shall 
contain: 

(A)  The  applicant  organization's 
name,  address,  telephone  number,  and 
the  name  of  an  official  of  the  applicant 


organization  responsible  for  its  licensed 
services; 

(B)  The  applicant's  state  of 
incorporation,  if  any,  the  address  of  its 
principal  place  of  business  and  all 
branch  offices,  the  identity  and 
ownership  percentages  of  all 
shareholders  or  partners,  and  the 
identity  and  position  of  all  principal 
officers  and  directors; 

(C)  Copies  of  any  by-laws,  articles  of 
incorporation,  management  agreements, 
or  other  documents  pertaining  to  the 
organization,  ownership,  control,  or 
management  of  the  appHcant;  and 

(D)  A  report  on  the  forms  and  other 
procedures  used  to  ensure  that  each 
customer  is  in  full  compliance  with  U.S. 
law  implementing  the  Cuban  embargo 
and  does  in  fact  quaUfy  for  one  of  the 
general  licenses  of  this  section,  or  has 
received  a  specific  license  from  the 
Office  of  Foreign  Assets  Control 
pursuant  to  this  section.  In  the  case  of  a 
customer  traveling  pursuant  to  general 
license,  the  applicant  must  demonstrate 
that  it  requires  each  customer  to  attest, 
in  a  signed  statement,  to  his 
qualifications  for  the  particular  general 
license  claimed.  The  statement  must 
provide  facts  supporting  the  customer's 
belief  that  he  qualifies  for  the  general 
license.  In  the  case  of  a  customer 
traveling  under  a  specific  license,  the 
applicant  must  demonstrate  that  it 
requires  the  customer  to  furnish  it  with  a 
copy  of  the  license.  The  copy  of  the 
signed  statement  or  the  specific  license 
must  be  maintained  on  file  with  the 
applicant. 

(iv)  Applications  for  renewal  of 
licenses.  Subsequent  applications  for 
renewal  shall  indicate  whether  any 
changes  with  respect  to  the  information 
provided  in  the  initial  application  for  a 
license  have  occurred  and  shall  provide, 
with  respect  to  the  past  twelve-month 
period: 

(A)  The  number  of  customers  who 
traveled  to  Cuba  under  the  applicant's 
auspices; 

(B)  The  number  of  customers  by 
license  category; 

(C)  The  gross  revenue  generated  from 
such  business;  and 

(D)  The  amount  of  money  provided  to 
Cuba  or  nationals  of  Cuba  in  connection 
with  the  appUcant's  business  and  the 
purposes  for  which  the  money  was 
provided. 

(v)  Required  reports.  (A)  Each  specific 
license  shall  require  that  the  licensee 
furnish  quarterly  reports  to  the 
Department  of  the  'Treasury,  Office  of 
Foreign  Assets  Control,  1331  G  Street 
NW.,  Washington.  DC  20220  during  the 
term  of  the  license.  Such  reports  shall 
contain  the  same  information  as 
requested  in  paragraph  (i](l)(iv)  of  this 


section  for  the  annual  renewal 
appUcations,  but  shall  cover  only  the 
three-month  period  immediately 
preceding  the  date  of  the  report. 

(B)  While  the  names  and  addresses  of 
individual  travelers  need  not  be 
submitted  with  initial  and  subsequent 
applications  for  licenses  or  quarterly 
reports,  this  information  must  be 
retained  on  file  with  all  other 
information  required  by  S  515.601  of  this 
part,  beginning  on  the  effective  date  of 
this  section.  These  records  must  be 
furnished  to  the  Office  of  Foreign  Assets 
Control  on  demand  pursuant  to  S  515.602 
of  this  part. 

(vi)  Presentation  of  passenger  lists. 
Tour  operators,  persons  operating  an 
aircraft  or  vessel,  or  persons  chartering 
an  aircraft  or  vessel  on  behalf  of  others, 
for  travel  to,  from,  and  within  Cuba 
must  furnish  the  U.S.  Customs  Ser\'ice 
on  demand  a  list  of  passengers  on  each 
flight  or  voyage  to,  from,  and  within 
Cuba. 

(2)  Specific  licenses  for  persons 
engaged  in  certain  carrier  service 
transactions  related  to  travel  to  Cuba; 
definition  of  "carrier  service 
provider".— {i)  Applicability  of  specific 
license  requirements.  Persons  subject  to 
U.S.  jiu-sidiction  wishing  to  provide 
carrier  services  by  aircraft  or  vessels 
incidental  to  their  non-scheduled  flights 
or  voyages  to,  from,  or  within  Cuba  are 
"carrier  service  providers"  for  purposes 
of  this  part.  Carrier  service  providers 
must  obtain  a  specific  license  from  the 
Office  of  Foreign  Assets  Control  before 
providing  services  with  respect  to  non- 
schedule  flights  or  voyages  to,  from,  or 
within  Cuba. 

(ii)  Terms  and  conditions  of  licenses. 
Licenses  will  be  issued  in  appropriate 
cases  for  a  one-year  period,  subject  to 
annual  renewal. 

(iii)  Initial  applications  for  licenses. 
The  initial  application  for  a  license  shall 
contain: 

(A)  The  applicant's  name,  adress, 
telephone  number,  and  the  name  of  an 
official  of  the  applicant  organization 
responsible  for  its  licensed  services; 

(B)  The  applicant's  state  of 
incorporation,  if  any,  the  address  of  its 
principal  place  of  business  and  all 
branch  offices,  the  identity  and 
ownership  percentages  of  all 
shareholders  or  partners,  and  the 
identity  and  position  of  all  principal 
officers  and  directors; 

(C)  Copies  of  any  by-laws,  articles  of 
incorporation,  management  agreements, 
or  other  dociunents  pertaining  to  the 
organization,  ownership,  control,  or 
management  of  the  applicant;  and 

(D)  A  report  on  the  forms  and  other 
procedures  used  to  ensure  that  each 


customer  is  in  full  compliance  with  U.S. 
law  implementing  the  Cuban  embargo 
and  does  in  fact  qualify  for  one  of  the 
general  licenses  of  this  section,  or  has 
received  a  specific  license  from  the 
Office  of  Foreign  Assets  Control 
pursuant  to  this  section.  In  the  case  of  a 
customer  traveling  pursuant  to  general 
license,  the  applicant  must  demonstrate 
that  it  requires  each  customer  to  attest, 
in  a  signed  statement,  to  his 
qualifications  for  the  particular  general 
license  claimed.  The  statement  must 
provide  facts  supporting  the  customer's 
belief  that  he  qualifies  for  the  general 
license.  In  the  case  of  a  customer 
traveling  under  a  specific  license,  the 
applicant  must  demonstrate  that  it 
requires  the  customer  to  furnish  it  with  a 
copy  of  the  license.  The  copy  of  the 
signed  statement  or  the  specific  license 
must  be  maintained  on  file  with  the 
applicant. 

(iv)  Applications  for  renewals  of 
licenses.  Subsequent  applications  for 
renewal  shall  indicate  whether  any 
changes  with  respect  to  the  above 
information  have  occurred  and  shall 
provide,  with  respect  to  the  past  twelve- 
month period: 

(A)  "The  number  of  persons  it  carried 
to  or  from  Cuba; 

(B)  The  gross  revenue  generated  from 
such  business;  and 

(C)  The  amount  of  money  provided  to 
Cuba  or  nationals  of  Cuba  in  connection 
with  the  applicant's  business  and  the 
purposes  for  which  the  money  was 
provided. 

(v)  Required  reports.  (A)  Each  specific 
license  shall  require  that  the  licensee 
furnish  quarterly  reports  to  the 
Department  of  the  "Treasury,  Office  of 
Foreign  Assets  Control,  1331  G  Sfreet 
NW.,  Washington,  DC  20220  during  the 
term  of  the  license.  Such  reports  shall 
contain  the  same  information  as 
requested  above  for  the  annual  renewal 
applications,  but  shall  cover  only  the 
three-month  period  immediately 
preceding  the  date  of  the  report. 

(B)  While  the  names  and  addresses  of 
individual  travelers  need  not  be 
submitted  with  initial  and  subsequent 
applications  for  licenses  or  quarterly 
reports,  this  information  must  be 
retained  on  file  with  all  other 
information  required  by  5  515.601  of  this 
part,  beginning  on  the  effective  date  of 
this  section.  "These  records  must  be 
furnished  to  the  Office  of  Foreign  Assets 
Control  on  demand  pursuant  to  S  515.602 
of  this  part. 

8.  Paragraph  (g)  of  {  515.560  is  revised 
to  read  as  follows: 

•        •        *        *        * 

(g)  "This  section  does  not  authorize 
any  person  subject  to  the  jurisdiction  of 


the  United  States  to  make  any 
investment  in  Cuba,  establish  any 
branch  or  agency  in  Cuba,  or  transfer 
any  property  to  Cuba,  except  transfers 
by  or  on  behalf  of  individual  or  group 
fravelers  authorized  pursuant  to 
paragraph  (c)  of  this  section. 

9.  Paragraph  (k)  is  added  to  §  515.560 
to  read  as  follows: 

•        •        •        *        * 

(k)  Carriage  to  or  from  Cuba  of  any 
merchandise,  cargo  or  gifts,  other  than 
those  permitted  to  individual  travelers 
as  accompanied  baggage  is  not 
authorized  for  persons  subject  to  the 
jurisdiction  of  the  United  States. 

§515.563    [Amended] 

10.  Subparagraph  (d)  is  added  to 
§  515.563  to  read  as  follows: 

***** 

(d)  Specific  licenses  for  persons 
engaged  in  secondary  transactions 
relating  to  remittances  to  close 
relatives — (1)  Applicability  of  specific 
license  requirement.  Persons  subject  to 
U.S.  jurisdiction,  including  persons  who 
provide  payment  forwarding  services 
and  non-commercial  organizations 
acting  on  behalf  of  donors,  who  wish  to 
provide  services  in  connection  with  the 
collection  or  forwarding  of  remittances 
authorized  pursuant  to  this  section  must 
obtain  a  specific  license  from  the  Office 
of  Foreign  Assets  Control.  Depository 
institutions,  as  defined  in  paragraph 
(d)(6)  of  this  section,  are  exempt  from 
this  requirement. 

(2)  Terms  and  conditions  of  licenses. 
Licenses  will  be  issued  in  appropriate 
cases  for  a  one-year  period,  subject  to 
annual  renewal. 

(3)  Initial  applications  for  licenses. 
The  initial  application  for  a  license  shall 
contain — 

(i)  The  applicant's  name,  address, 
telephone  number,  and  the  name  of  an 
official  of  the  applicant  organization 
responsible  for  its  licensed  services; 

(ii)  Its  state  of  incorporation,  if  any, 
the  address  of  its  principal  place  of 
business  and  all  branch  offices,  the 
identity  and  ownership  percentages  of 
all  shareholders  and  partners,  and  the 
identity  and  position  of  all  principal 
officers  and  directors; 

(iii)  Copies  of  any  by-laws,  articles  of 
incorporation,  management  agreements, 
or  other  documents  pertaining  to  the 
organization,  ownership,  control,  and 
management  of  the  applicant;  and 

(iv)  A  report  on  (A)  the  forms,  account 
books,  and  other  recordkeeping 
procedures  used  to  determine  whether 
each  customer  has  exceeded  the  annual 
ceihng  on  remittances  to  any  one 
household  or  payee  established  in  this 
section,  or  sent  remittances  to  persons 


other  than  close  relatives  as  defined  in 
paragraph  (b)  of  this  section;  and  (B)  the 
method  by  which  remittances  are  sent  to 
Cuba  and  the  procedures  used  by  the 
apphcant  to  ensure  that  the  remittances 
are  received  by  the  persons  intended. 

(4)  Applications  for  renewal  of 
licenses.  Subsequent  applications  for 
renewal  shall  indicate  whether  any 
changes  with  respect  to  the  information 
provided  in  the  initial  application  have 
occurred  and  shall  provide,  with  respect 
to  the  last  twelve-month  period: 

(i)  The  number  of  persons  sending 
remittances; 

(ii)  The  nimiber  of  recipients  in  Cuba; 

(iii)  Hie  total  dollar  volume  of 
remittances  handled  by  the  applicant; 

(iv)  "The  gross  revenue  generated  from 
such  business;  and 

(v)  The  amount  of  money  provided  to 
Cuba  or  nationals  of  Cuba  in  connection 
with  the  applicant's  business,  and  the 
purposes  for  which  the  money  was 
provided. 

(5)  Required  reports,  (i)  Each  specific 
license  shall  require  that  the  licensee 
furnish  quarterly  reports  to  the 
Department  of  the  "Treasury,  Office  of 
Foreign  Assets  Control,  1331  G  Street 
NW.,  Washington,  DC  20220  during  the 
term  of  the  license.  Such  reports  shall 
contain  the  same  information  as 
requested  in  paragraph  (d)(4)  of  this 
section  for  the  annual  renewal 
applications,  but  shall  cover  only  the 
three-month  period  immediately 
preceding  the  date  of  the  report. 

(ii)  While  the  names  and  addresses  of 
remitters,  the  number  and  amount  of 
each  remittance,  and  the  name  and 
address  of  each  recipient  need  not  be 
submitted  with  each  license  application 
or  report  this  information  must  be 
retained  on  file  as  required  by  S  515.601 
of  this  part  beginning  on  the  effective 
date  of  this  section.  These  records  must 
be  furnished  to  the  Office  of  Foreign 
Assets  Control  on  demand  pursuant  to 
§  515.602  of  this  part.  Failure  to  comply 
with  these  requirements  will  result  in 
revocation  of  the  license  granted 
pursuant  to  this  section,  as  provided  in 
S  515.805  of  this  part. 

(6)  Depository  Institution.  For 
purposes  of  this  section,  the  term 
"depository  institution"  means  any  of 
the  following: 

(i)  An  insiu-ed  bank  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act; 

(ii)  An  insured  institution  as  defined 
in  section  408(a)  of  the  National  Housing 
Act; 

(iii)  An  insiu^d  credit  union  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  or 
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(iv)  Any  other  institution  that  is 
carrying  on  banking  activities  chartered 
by  a  Federal  or  state  banking  authority. 

§  515.701     lAmwKtodl 

11.  Paragraph  (c)  of  §  515.701  is  added 
to  read  as  follows: 

•        «        *        *        • 

Ic]  In  addition,  persons  convicted  of 
violation  of  the  Trading  with  the  Enemy 
Act  and  18  U.S.C.  1001  may  be  subject  to 
such  greater  penalties  as  set  forth  in  18 
U.S.C.  3263. 

12.  The  following  sentence  is  added  to 
the  end  of  §  515.901: 

§515.901    [Amandedl 

*  *  *  The  information  collection 
requirements  in  S  515.560(1]  and 
515.563(d)  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  and 
assigned  control  number  1505-0096. 

Dated:  November.  1988. 
R.  Richard  Newcomb. 

Director.  Office  af  Foreign  Assets  Control. 

Approved:  November  8, 1988. 
Salvatore  R.  Martoche, 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  88-27069  Filed  11-18-88;  3:43  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3439-$J 

Approval  and  Promulgation  of 
Implementation  Plans,  Tennessee; 
Approval  of  SIP  Revisions 

iMKNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMNMirv:  On  January  6. 1988,  the  State 
of  Tennessee  submitted  several 
regulations  to  EPA  as  State 
Implementation  Plan  (SIP)  revisions. 
Today  three  of  the  regulations,  1200-3- 
6-.05(4),  1200-3-19-.ll(3){b).  and  1200-3- 
19-.12(2)(g)  are  being  approved.  Rule 
1200-3-6-.05(4)  deals  with  opacity 
monitor  specifications.  Rules  1200-3-19- 
.ll(3)(b)  and  1200-3-19-.12(2)(g)  delete 
specific  requirements  and  emission 
limits  for  certain  source  types  from  the 
regulations  because  the  sources  affected 
have  closed. 

DATES:  This  action  will  be  effective  on 
January  23. 1989.  unless  notice  is 
received  by  December  23. 1988.  that 
someone  ivishes  to  submit  adverse  or 
critical  comments. 


ADDRESSES:  Copies  of  materials 

submitted  by  the  State  may  be 

examined  during  normal  business  hours 

at  the  following  locations: 

Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20480. 

Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta.  Georgia 
30365. 

Division  of  Air  Pollution  Control. 
Tennessee  Department  of  Health  and 
Environment.  Customs  House.  4tfa 
Floor,  701  Broadway.  Nashville. 
Tennessee  37219. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Rosalyn  D.  Hughes.  Air  Programs 
Branch,  EPA  Region  IV,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  .257-2864. 
SUPPLEMENTARY  INFORMATION:  On 

January  6. 1988.  the  State  of  Tennessee 
submitted  to  EPA  as  revisions  to  its 
State  Implementation  Plan  (SIP)  nine 
regulations.  Four  regulations.  1200-3-24 
(Stack  Heights).  1200-3-18-.02(m) 
(Volatile  Organic  Compoimds)  and 
1200-3-18-.01(6)(c)  and  1200-3-16-.21 
(New  Source  Performance  Standards), 
were  addressed  in  other  notices.  Rules 
1200-3-9.D4(l)(c)  (Construction  and 
Operating  Permits:  Exemptions)  and 
1200-3-19.05(4)  (Operating  Permits  and 
Emission  Limiting  Conditions]  are 
revisions  to  regulations  that  were  never 
federally  approved.  Therefore,  no  action 
will  be  taken  on  those  revisions. 

This  notice  addresses  the  remaining 
regulations,  1200-3-6-.05(4)  (Non- 
Process  Visible  Emissions:  Wood  Fired 
Fuel  Burning),  120O-3-19-.ll(3)(b) 
particulate  Matter  Emission 
Regulations  for  the  Bristol 
Nonattainment  Area]  and  1200-3- 
19J2(2)(g)  (Particulate  Matter  Emission 
Regulations  for  Air  Contaminant 
Sources  in  or  Significantly  Impacting  the 
Particulate  Nonattainment  Areas  in 
Campbell  County). 

The  revision  to  Rule  120O-3-6-.05(4) 
deleted  the  reference  to  Rule  1200-3-5- 
.05  (Standard  Certain  Existing  Sources), 
which  specified  the  types  of  opacity 
monitors,  and  replaced  it  with  the 
Federal  Register  cite  (48  FR  13327] 
dealing  with  opacity  monitor 
specifications.  Rule  1200-3-19-.ll(3)(b) 
has  teen  deleted  in  its  entirety.  The  rule 
required  all  magnetite  processing  plants 
to  perform  certain  activities  before  they 
ceased  operation  by  July  1, 1979.  The 
source,  Reese  Viking  (later  Viking  Oil),  a 
woodworking  operation,  ceased 
operation  by  late  1978  and  moved  to 
Virginia.  This  compliance  schedule 
requirement  is  no  longer  necessary.  Rule 


1200-3-l»-.12(2)(g)  has  also  been 
deleted  in  its  entirety.  Only  one  source. 
Carborundum,  a  silicon  carbide 
manufacturing  plant,  was  affected  by 
the  particulate  emission  standards  in  the 
rule  and  this  source  ceased  operation  by 
mid-1980.  Tennessee  determined  that 
this  ruleTvas  no  longer  needed  in  their 
regulations. 

Fuial  Action:  Since  Rules  1200-3-&- 
.05(4).  1200-3-19-.ll(3)(b)  and  1200-3- 
.12(2)(g]  are  consistent  with  EPA  policy 
and  requirements,  they  are  hereby 
approved.  The  public  should  be  advised 
that  this  action  will  be  effective  60  days 
from  the  date  of  this  Federal  Register 
notice.  However,  if  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
aotion  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23, 1989.  This  action 
may  not  be  chaHenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  5  U.S.C.  section  605(b],  I  certify 
that  these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted^his  rule  from 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  SobjectB  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Tennessee  was  approved  by  the  Director  of 
the  Federal  Refiister  on  July  1. 1982. 

Dated:  August  26, 1988. 
Lee  M.  Thomas, 

Administrator. 

Part  52  of  Chapter  I  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  reed  as  follows: 

Authority:  42  U.S.C.  7491-7642. 


Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(95)  to  read  as 
follows: 

§  52.2220    Identification  of  plan. 


(c)  •  *  • 

(95)  Rules  1200-3-&-.05(4),  Wood  Fired 
Fuel  Burning  Equipment,  1200-3-19- 
.ll(3)(b),  Particulate  Matter  Emissions 
Regulations  for  the  Bristol 
Nonattainment  Area,  and  1200-3-19- 
.12(2)(g),  Particulate  Matter  Emission 
Regulations  for  Air  Contaminant 
Sources  in  or  Significantly  Impacting  the 
Particulate  Nonattainment  Control 
Areas  in  Campbell  County,  which  were 
submitted  January  6. 1988. 

(i)  Incorporation  by  reference. 

(A)  Rule  1200-3-6-.05(4),  Wood  Fired 
Fuel  Burning  Equipment,  which  is  State- 
effective,  May  30. 1987. 

(B)  Rule  120(>-3-19-.ll(3)(b), 
Particulate  Matter  Emission  Regulations 
for  the  Bristol  Nonattainment  Area, 
which  is  State-effective  May  30, 1987. 

(C)  Rule  1200-3-19-.12(2){g), 
Particulate  Matter  Emission  Regulations 
for  Air  Contaminant  Sources  in  or 
Significantly  Impacting  the  Particulate 
Nonattainment  Control  Areas  in 
Campbell  County,  which  is  State- 
effective  May  30, 1987. 

(ii)  Other  material — none. 

|FR  Doc.  88-19886  Filed  11-22-88;  0:45  am) 
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40  CFR  Part  81 

IFRL-3480-4] 

Designation  of  Areas  of  Air  Quality 
Planning  Purposes;  Ohio:  Attainment 
Status  Designations 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rule. 

summary:  USEPA  is  taking  fmal  action 
to  disapprove  Ohio's  request  to 
redesignate  Cuyahoga  County  from 
nonattainment  to  attainment  for  the 
carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standards 
(NAAQS).  This  action  is  necessary 
because  the  data  available  indicate  that 
this  area  is  still  a  nonattainment  area  for 
CO.  As  a  result  of  this  action,  the 
current  nonattainment  designation  of 
Cuyahoga  County,  as  codified  in  40  CFR 
81.336  remains  the  same. 
effective  date:  This  fmal  rulemaking 
becomes  effective  on  December  23, 1988. 
ADDRESSES:  Copies  of  the  redesignation 
request  and  supporting  air  quality  data 
are  available  at  the  following  addresses: 


U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch  (5 

AR-26),  230  South  Dearborn  Street, 

Chicago,  Illinois  60604. 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control,  1800 

WaterMark  Drive,  P.O.  Box  1049, 

Columbus,  Ohio  43266-0149. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Marcantonio,  (312)  886-6088. 
SUPPLEMENTARY  INFORMATION:  On 
March  3, 1978  (43  FR  9006),  USEPA 
designated  Cuyahoga  County 
(Cleveland)  as  nonattainment  for  CO. 
On  May  31, 1985,  the  State  of  Ohio 
submitted  a  redesignation  request  to 
USEPA  requesting  that  Cuyahoga 
County  be  redesignated  from 
nonattainment  to  attainment  of  the  CO 
NAAQS.  Additional  technical  support 
was  submitted  by  the  State  on 
September  10, 1985. 

The  primary  NAAQS  for  CO  is 
violated  if,  more  than  once  in  a  calendar 
year,  maximiun  CO  concentrations 
exceed  either  (1)  The  maximum 
allowable  8-hour  concentration  of  9 
parts  per  million  of  air  (9  ppm),  or  (2)  the 
maximum  allowable  1-hour 
concentration  of  35  ppm.  Generally,  the 
most  recent  2  years  (8  consecutive 
quarters)  of  quality  assured, 
representative  air  quality  data  are 
examined  to  ensure  that  it  is  violation 
free  before  approving  a  redesignation 
request  for  CO. 

According  to  the  State's  submittal,  CO 
was  monitored  at  three  sites  in 
Cuyahoga  County  during  the  period 
April  1983  through  March  1985.  These 
sites  are:  8907  Carnegie  Avenue;  3500 
East  147th  Street;  and  1925  St.  Clair 
Avenue.  The  monitoring  at  8907 
Carnegie  Avenue  was  terminated  in 
early  1984.  The  monitor  was  moved  from 
this  site  to  the  1925  St.  Clair  Avenue 
site. 

USEPA  reviewed  the  State's  request 
which  included  technical  information 
from  the  City  of  Cleveland,  and 
determined  that  it  does  not  meet 
USEPA's  redesignation  policy. ' 

On  July  14, 1987  (52  FR  26410),  USEPA 
proposed  to  disapprove  the 
redesignation  based  on  the  following 
analysis: 

1.  Two  years  of  violation  free  CO  data 
are  not  available  for  the  8907  Carnegie 
Avenue  site.  The  quality  assured  data 
for  this  site  shows  multiple  exceedances 
for  the  CO  standard  for  1983.  The  State 
of  Ohio  and  the  City  of  Cleveland 
attempted  to  prove  that  these 
exceedances  were  due  to  a  temporary 


■  For  a  detailed  discussion  of  USEPA'a 
redesignation  policies  applicable  to  this  actioa  Me 
the  notice  of  proposed  nilemaking  dated  July  14, 
1967  (52  FR  26410). 


tire  fire  in  North  Bloomfield,  Ohio. 
Based  on  a  conservative  dispersion 
modeling  analysis,  USEPA  believes  that 
the  State  had  not  substantiated  this 
assertion  and  believes  that  the  tire  fire 
did  not  significantly  contribute  to 
violations  at  the  8907  Carnegie  Avenue 
site. 

2.  USEPA  considers  the  1983  Carnegie 
Avenue  CO  data  to  be  valid  for 
purposes  of  denying  the  redesignation  of 
Cuyahoga  County. 

In  the  September  12, 1985,  submittal, 
the  State  of  Ohio  stated  that  USEPA 
approved  the  relocation  of  the  8907 
Carnegie  Avenue  monitor  to  the  1925  St. 
Clair  Avenue  site.  The  State  of  Ohio  had 
recommended  that  all  previous  data 
from  the  Carnegie  Avenue  site  should 
not  be  considered. 

Although  monitors  may  be  relocated 
from  time-to-time  for  various  reasons, 
USEPA  does  not  agree  that  valid  data 
from  the  older  sites  can  be  discounted. 
This  data  can  be  discoimted  only  if  a 
demonstration  is  made  that  the  monitor 
malfunctioned,  causing  all  the  data  to  be 
non-quality  assured,  llie  State  of  Ohio 
has  not  made  such  a  demonstration  for 
the  1983  data  at  the  Carnegie  Avenue 
site.  The  State  has  not  modeled  the 
impacts  of  mobile  source  emissions  in 
the  vicinity  of  the  Carnegie  Avenue  site 
to  demonstrate  that  the  1983 
exceedances  could  not  have  been 
caused  by  these  emissions.  As  a  result, 
USEPA  considered  the  1983  Carnegie 
Avenue  CO  data  to  be  vahd  for 
purposes  of  denying  a  redesignation. 

3.  The  analysis  of  average  daily  traffic 
(ADTJ  from  throughout  Cuyahoga 
County  shows  that  the  monitors 
(including  the  Carnegie  Avenue  site) 
may  not  be  in  the  areas  of  the  highest 
CO  concentrations.  Microscale  modeling 
is  necessary  to  evaluate  possible  worst- 
case  CO  concentrations  at  other 
potential  hotspots. 

The  St.  Clair  site  has  a  significantly 
lower  associated  traffic  level  than  the 
Carnegie  Avenue  site.  It  is  reasonable  to 
infer  from  the  available  traffic  data 
(based  on  CO  concentrations  at  the 
Carnegie  Avenue  site  and  its  associated 
traffic  level)  that  some  hotspot  modeling 
would  have  to  be  done  to  refine  the  area 
that  is  nonattainment  for  CO. 

4.  The  State  has  not  fully  implemented 
the  control  strategy  approved  by  the 
USEPA.  USEPA's  April  21, 1983, 
redesignation  policy  memorandum  from 
Sheldon  Meyers,  Director,  Office  of  Air 
Quality  Planning  and  Standards,  to 
USEPA  Air  Management  Directors 
states  that  one  prerequisite  to  approving 
a  redesignation  request  is  a 
demonstration  that  an  air  pollution 
control  plan  fully  approved  by  USEPA 
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has  been  implemented.  The  most  recent 
approved  CO  control  plan  for  Cleveland 
is  the  1979  SIP  (October  31. 1980:  45  FR 
72122).  The  1979  Cleveland  CO  SIP 
conmiitted  the  State  of  Ohio  to 
implement  an  I/M  program  in  the 
Cleveland  urban  area  and  this  program 
has  not  been  implemented  (nor  has  the 
I/M  requirement  been  deleted  from  the 
plan). 

Based  on  all  of  the  above.  USEPA 
proposed  to  disapprove  the  Cuyahoga 
County  redesignation  for  CO. 

Public  Comments 

Only  one  set  of  public  comments  were 
received  in  response  to  USEPA's  July  14. 
1987.  proposed  rulemaking.  Each  of  the 
issues  raised  are  discussed  below  along 
with  USEPAs  response. 

Comment 

In  the  period  since  1980.  the  OEPA  has 
continuously  monitored  CO  at  two  sites 
in  Cuyahoga  County.  The  monitoring 
sites  have  been  approved  by  the  OEPA 
and  have  complied  with  Federal 
requirements. 

Response 

The  CO  monitoring  sites  used  since 
1980  were  approved  by  the  OEF.'V.  These 
sites  were  also  approved  by  the  USEPA 
as  meeting  siting  requi'-ements  wiih 
regards  to  placement  relative  to  local 
CO  sources  and  buildings.  USEPA. 
however,  in  comments  on  Ohio's  Fiscal 
Year  1964  and  Fiscal  Year  1985  grant 
requests,  recommended  that  a  CO 
monitor  be  located  in  the  Central 
Business  District  (CBD)  of  Cleveland, 
where  higher  traffic  densities  and  lower 
vehicle  speeds  would  be  expected  to 
result  in  higher  CO  concentrations. 
Monitoring  data  at  1020  Euclid  (a  CBD 
Bite)  in  1986  indicated  two  exceedances 
(13.2  and  10.1  ppm)  of  the  eight-hour  CO 
standard.  This  is  a  standard  violation.  In 
addition,  line  source  dispersion 
modelling  and  evaluation  of  daily  traffic 
levels  indicate  the  potential  for  several 
non-monitored  CO  standard  violation 
sites. 

Comment 

Since  1982,  exceedances  of  the  CO 
standard  have  been  monitored  only  six 
times  and  only  two  of  these 
exceedances  contributed  to  a  violation 
of  the  standard.  The  area  has  been  in 
attainment  99.9  percent  of  the  time  since 
1982.  Further,  there  have  been  no 
monitored  violations  since  1983. 

USEPA  Rpsponse 

Although  it  is  agreed  there  have  been 
few  monitored  exceedances  since  1982. 
there  have  been  monitored  standard 
violations  both  in  1963  and  in  1966.  in 


light  of  this,  approving  a  redesignation 
to  attainment  is  not  appropriate. 

Contrary  to  the  data  supplied  by  the 
commenter.  two  exceedances  of  the 
eight-hour  standard  were  monitored  at 
1020  Euchd  in  1986.  The  commenter 
contends  that  the  highest  of  the  two 
exceedances  was  due  to  a  temporary 
CO  discharge  from  an  LTV  Steel  blast 
furnace.  However,  modeling  conducted 
by  the  OEPA.  referenced  in  a  January  9, 
1987,  letter  from  Patricia  Walling.  OEPA. 
to  Gary  Nied.  Cleveland  Air  Pollution 
Control,  failed  to  support  the  contention 
that  the  CO  discharge  from  the  blast 
furnace  caused  a  monitored  exceedance 
of  the  CO  standard.  The  modeling 
showed  vers'  kw.  OO  concentration 
impacts  at  the  monitor. 

It  should  also  be  noted  that  monitors 
recording  violations  of  the  standard 
(8907  Carnegie  Avenue  and  1020  Euclid) 
have  not  been  maintained  for  sufficient 
time  after  the  monitored  violations  to 
show  that  violations  have  not 
reoccurred.  Both  monitors  were  removed 
shortly  after  the  standard  violations 
were  recorded.  Such  action  raises 
significant  questions  about  claims  that 
violations  of  the  CO  standard  are  no 
longer  occurring  in  Cuyahoga  County. 

Comment 

The  commenter  is  aware  of  the  CO 
modelling  study  recently  conducted  for 
major  traffic  intersections  in  Cuyahoga 
County.  The  commenter  has  been 
verbally  informed  that  the  modelling 
shows  the  potential  for  CO  standard 
exceedances  at  some  intersections.  The 
commenter,  however,  believes  that, 
because  the  study  results  have  not  been 
given  a  review  by  the  local  Cleveland 
agencies,  the  study  results  should  not  be 
used  in  making  rulemaking  decisions. 

USEPA  Response 

At  OEPA's  request,  a  contiactor 
finalized  a  Cleveland  CO  modelling 
study.  The  OEPA  has  reviewed  and 
commented  on  the  study  results.  The 
study  does  show  a  potential  for  CO 
standard  exceedances  at  several 
intersections  in  Cuyahoga  County  based 
on  1986  traffic  levels. 

Comment 

The  commenter  remains  convinced 
that  the  March  3-4. 1983.  CO  eight-hour 
standard  exceedances  monitored  at  8907 
Carnegie  Avenue.  Cleveland  were  due 
to  CO  emissions  from  a  tire  fire  in  North 
Bloomfield.  Ohio.  Although  gaussian 
dispersion  modelling  by  USEPA  has 
failed  to  substantiate  the  tire  fire  as  the 
cause  of  the  monitored  standard 
violation,  the  commenter  believes  other 
facts  support  the  argument  that  the  tire 
fire  was  the  cause  of  the  standard 


violation.  The  commenters  provided  the 
following  facts: 

(1)  A  tire  fire  took  place  on  the 
evenmg  of  March  2. 1983,  and  continued 
into  the  morning  of  March  3, 1983.  in 
North  Bloomfield.  Ohio. 

(2)  A  second  tire  fire  took  place  on 
March  4. 1983.  at  the  same  location. 

(3)  The  northeast  Ohio  area 
experienced  predominately  easterly 
winds  during  the  three  day  period 
(March  2-4. 1963)  making  the  Cleveland 
area  downwind  of  the  bre  fire. 

(4)  The  dimensions  of  the  tire  fire: 
length:  1.300  feet:  width:  450  feet;  height: 
Undetermined. 

(5)  The  City  of  Cleveland  Dnisitm  of 
Air  Pollution  Control,  hegar.  rece  ving 
citizen  complaints  of  burning  njbber 
odors  and  haze  on  the  morning  of  March 
3. 1983.  Plotting  of  complaint  locations 
implied  that  the  tire  fire  was  the 
probable  source  of  haze  and  odors. 

(6)  Other  than  the  CO  standard 
exceedances  coinciding  with  the  time 
period  of  the  tire  fire,  there  were  no 
other  recorded  CO  standard  violations 
over  a  four-plus  year  period. 

USEPA  Response 

USEPA  agrees  that  the  Cleveland  CO 
stiinda.-d  violations  in  1983  occurred 
during  the  same  period  as  a  documented 
tire  fire  in  North  Bloomfield.  USEPA. 
however,  does  not  agree  that  the  tire  fire 
is  the  only  logical  source  for  the 
monitored  CO.  Simple  coincidence  of 
the  tire  fire  and  the  monitored  CO 
standard  exceedances  does  not  prove 
that  the  tire  fire  was  the  cause  of  the  CO 
standard  exceedances.  The  same 
conditions  that  would  have  been 
required  to  have  produced  high  tire  fire 
related  pollutant  concentrations  in 
Cleveland  (primarily  a  low  dispersion 
rate  of  pollutants  due  to  a  low  mixing 
height  or  to  high  atmospheric  stability) 
would  have  also  resulted  in  higher 
pollutant  concentrations  resulting  from 
local  sources.  Nobody  has  made  a 
demonstration  that  local  emissions  were 
not  the  cause  of  the  CO  standard 
exceedances.  To  the  contrary,  the 
USEPA,  through  dispersion  modelling 
using  conservative  assumptions 
(assumptions  that  should  have  led  to  the 
maximum  tire  fire  CO  impact  that  could 
be  reasonably  expected),  showed  that 
the  tire  fire  should  not  have  caused  CO 
standard  exceedances  at  the  8907 
Carnegie  Avenue  monitoring  site.  A 
discussion  of  the  modelling  results  is 
contained  in  the  December  11. 1985. 
Technical  Support  Document  for  this 
action  which  is  available  at  the  Region 
V  office. 

The  commenter  does  not  refer  to 
which  four-plus  year  period  is  CO 


standard  violation  free.  Review  of  the 
CO  data  on  file  in  USEPA's  National 
Aerometric  Data  Bank  shows  that  the 
eight-hour  standard  for  CO  (9  parts  per 
million  or  approximately  10  milligrams 
per  cubic  meter  not  to  be  exceeded  more 
than  once  per  year)  was  violated  in  1978 
and  1981  at  the  Carnegie  Avenue  site. 
Single  exceedances  were  recorded  at 
this  site  in  1980  and  1979.  Clearly  this 
site  had  a  history  of  high  CO 
concentrations  with  periodic  standard 
violations.  No  demonstration  was  made 
that  these  standard  violations  would 
have  ended  as  a  result  of  the 
implementation  of  emissions  control 
measures.  The  8907  Carnegie  Avenue 
site  was  terminated  in  early  1964. 

More  recently,  a  CO  standard 
violation  was  recorded  in  1986  at  the 
1020  Euclid  Avenue  site.  Clearly.  CO 
standard  violations  continue  to  occur  in 
Cuyahoga  County.  In  addition,  CO 
modelling  for  major  roadway 
intersections  using  1986  traffic  levels 
showed  the  potential  for  CO  standard 
violations  at  nine  of  the  fifteen 
intersections  modelled.  Many 
intersections  with  high  traffic  levels 
remain  unmodelled.  The  USEPA  remains 
convinced  that  Cuyahoga  County 
continues  to  experience  CO  standard 
violations  at  several  locations  in  the 
County. 

Comment 

The  commenter  believes  that 
attainment  of  the  CO  standard  in 
Cuyahoga  County  would  have  been 
maintained  in  the  future  for  the 
following  reasons: 

(1)  Vehicle  emissions  will  continue  to 
decrease  through  the  impact  of  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP). 

(2)  The  traffic  density  and  total 
number  of  vehicles  are  expected  to 
decrease  in  the  future. 

(3)  CO  emissions  from  stationary 
sources  are  expected  to  decrease  in  the 
future. 

(4)  The  proposed  anti-tampering 
vehicle  Inspection/Maintenance  (I/M) 
program  will  further  reduce  CO 
emissions  from  vehicles. 

USEPA  Response 

USEPA  agrees  that  the  CO  emission 
reductions  expected  for  the  future  would 
have  reduced  CO  concentrations.  This, 
however,  has  little  bearing  on  whether 
or  not  the  area  is  currently  experiencing 
CO  standard  violations.  It  is  agreed  that, 
after  the  area  reaches  attainment  of  the 
standard,  the  cited  CO  emission  control 
measures  will  assist  in  the  maintenance 
of  the  standard.  It  should  be  noted  the 
commenter  did  not  quantify  the  impacts 
of  the  future  emission  controls. 


Therefore,  it  is  not  demonstrated  that 
the  standard  would  be  attained  or 
maintained  in  the  future. 

Comment 

The  commenter  stated  that  a  change 
in  the  monitoring  location  for  the  8907 
Carnegie  Avenue  monitor  was 
necessary  due  to  a  request  from  the 
USEPA  to  relocate  the  monitor  to  a  new 
location.  In  addition,  problemmrei^e 
experienced  at  the  8907  Carnegie 
Avenue  site  maintaining  the  room 
temperature  within  the  allowable  range 
from  the  monitor.  The  1925  St.  Clair 
Avenue  site  was  conditionally  accepted 
by  a  representative  of  the  USEPA.  The 
Commenter  believes  that  USEPA's 
complaint  that  ti»e  8907  Carnegie 
Avenue  site  was  not  shown  to  be 
violation-free  seems  unfair  given  that 
the  monitor  relocation  was  requested  by 
USEPA. 

USEPA  Response 

USEPA  agrees  that  a  new  monitoring 
location  in  downtown  Cleveland,  where 
traffic  densities  are  generally  higher  and 
vehicle  speeds  are  generally  lower  than 
in  surrounding  neighborhoods,  was 
requested.  It  is  also  agreed  that  a 
representative  of  the  USEPA,  approved 
the  1925  St.  Clair  Avenue  site.  The  1925 
St.  Clair  site,  however,  was  not  in  a 
peak  CO  impact  area  where  USEPA 
expected  the  worst-case  CO  site  to  be 
located.  The  1925  St.  Clair  Avenue  site 
is  outside  of  the  Central  Business 
District  (CBD)  of  Cleveland.  In  addition. 
USEPA  did  not  expect  the  Carnegie 
Avenue  data  to  be  argued  away  simply 
on  the  basis  of  a  monitor  relocation.  The 
Carnegie  Avenue  data  were  valid  and 
showed  a  violation  of  the  CO  standard 
that  needs  to  be  dealt  with. 

Comment 

The  past  six  years  of  CO  data  seem  to 
indicate  that  all  CO  problems  are  not 
necessarily  traffic  related.  The 
commenter's  contention  remains  that  the 
March  3-4. 1983  CO  standard  violation 
was  due  to  a  tire  fire.  It  has  been  the 
experience  of  the  commenter  that  a 
number  of  past  CO  standard  violations 
may  have  been  the  result  of  excess 
emissions  from  the  steel  mill  blast 
furnaces  in  the  local  industrial  valley 
rather  than  from  traffic.  The  suspected 
stationary  sources  have  now  been  either 
controlled  or  dismantled.  High  CO 
readings  attributed  to  vehicular  traffic 
does  not  seem  to  be  a  chronic  problem 
in  Cuyahoga  County.  This  is  due  to:  (1) 
A  lack  of  long  steel  corridors  in  street 
canyons;  (2)  a  lower  traffic  volume  in 
the  CBD  compared  to  other  major  cities; 
and  (3)  a  constant  ventilation  of  air  due 
to  the  proximity  of  Lake  Erie. 


USEPA  Response 

As  discussed  above  and  in  the 
Technical  Support  Document  dated 
December  11. 1985.  USEPA  has  not  been 
convinced  that  the  North  Bloomfield  tire 
fire  was  the  cause  of  the  March  3-4. 
1983.  CO  standard  violation.  Similarly. 
USEPA  is  not  convinced  that  other  CO 
standard  violations,  especially  the  1986 
standard  violation  at  1020  Euclid 
Avenue,  were  due  to  temporary  steel 
mill  or  other  stationary  source 
emissions.  A  previous  attempt  was 
made  through  modelling  to  show  that 
temporary,  excess  steel  mill  emissions 
caused  the  1986  CO  standa.'-d 
exceedances  at  the  1020  Euclid  Avenue 
site.  The  end  result  was  that  the  excess 
steel  mill  emissions  were  modelled  to 
have  an  insignificant  impact  at  the 
monitoring  site.  Lacking  such 
demonstration,  USEPA  continues  to 
view  the  CO  standard  violations  at  the 
1020  Euclid  Avenue  and  8907  Carnegie 
Avenue  sites  as  part  of  the  evidence 
that  CO  standard  violations  continue  to 
occur  in  Cuyahoga  County. 

In  addition  to  the  CO  standard 
violations.  CO  modelling  shows  that 
several  of  the  intersections  in  the 
County  may  be  associated  with  ambient 
CO  standard  violations.  Out  of  fifteen 
intersections  modelled  for  1988  traffic 
conditions,  nine  intersections  were 
modelled  with  potential  CO  standard 
violations.  Many  other  intersections 
identified  as  having  high  traffic  volumes 
and  recommended  for  possible 
modelling  were  not  modelled.  It  cannot 
be  concluded  on  the  limited  modelling 
that  CO  standard  violations  are  limited 
to  the  nine  intersections  with  modelled 
CO  standard  violations. 

Regardless  of  the  extent  or  source  of 
the  CO  standard  violations,  USEPA 
remains  convinced  that  Cuyahoga 
County  should  retain  its  nonattainment 
designation  for  CO  because  of  the 
monitored  violations. 

Final  Action 

USEPA  is  taking  final  action  to 
disapprove  the  State's  request  to 
redesignate  Cuyahoga  County  from 
nonattainment  to  attainment  for  the 
carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

The  OHice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States « 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23, 1969.  This  action 
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may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).} 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations,  Air 
Pollution  Control,  National  Parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  November  8, 1988. 
Lee  M.  Thomas, 
Administrator. 
|FR  Doc.  88-27066  Filed  ll-22-«8;  8:45  am] 

BILLING  CODE  656a-50-M 

40  CFR  Part  180 

(PP  3F2956/R9e6;  FRL-3480-1] 

Pesticide  Tolerance  for  Glyphosate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
glyphosate  and  its  metabolite 
aminomethylphosphoric  acid  (AMPA)  in 
or  on  the  raw  agricultural  commodity 
(RAC)  shellfish  at  3.0  parts  per  million 
(ppm).  Monsanto  Co.  petitioned  for  this 
tolerance. 

EFFECTIVE  DATE:  November  23, 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  [PP 
3F2956/R986J,  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Robert  J.  Taylor,  Product 
Manager  (PM)  25,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703}- 
557-1800. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  9. 1988 
(53  FR  34974),  in  which  it  was 
announced  that  the  Monsanto  Co.,  1101 
17th  St.  NW.,  Washington.  DC  20036, 
had  submitted  a  pesticide  petition  (PP 
3F2956)  to  EPA  proposing  to  amend  40 
CFR  180.364  by  establishing  a  tolerance 
for  the  combined  residues  of  the 
herbicide  glyphosate  [N- 
(phosphonomethyllglycinej  and  its 
metabolite  aminomenthylphosphoric 
acid  (AMPA)  in  or  on  the  RAC  shellfish 
at  0.25  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 


received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950).  \. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  7, 1988. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.364(b)  is  amended  by 
adding  and  alphabetically  inserting  die 
listing  for  shellfish,  to  read  as  follows: 

§  180.364    Glyphosate;  tolerances  for 
residues. 

•        ••**. 

(b)  •  •  • 


Commodities 


Parts  per 
mtHion 


Shellfish.. 


3.5 


[FR  Doc.  88-26940  Filed  11-23-88:  8:45  am] 

BILUNG  CODE  •S60-5O-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-45 

[FPMR  Amendment  H-165] 

Utilization  and  Disposal  of  Personal 
Property;  Correction 

agency:  Federal  Supply  Service,  GSA. 
action:  Final  rule;  correction. 

SUMMARY:  The  purpose  of  this  document 
is  to  make  a  correction  to  a  final  rule 
published  May  5, 1988  (53  FR  16089)  that 
revised  portions  of  FPMR  Subchapter  H. 
The  error  was  an  amendatory  language 
oversight,  and  it  is  being  corrected  to 
reflect  the  original  intended  revision. 

effective  date:  May  5, 1988. 

FOR  further  information  CONTACT: 
Stanley  M.  Duda.  Director.  Property 
Management  Division  (FBP),  703-557- 
1240. 

supplementary  information:  On  May 

5, 1988  (53  FR  16089),  General  Services 
Administration  revised  portions  of 
FPMR  Subchapter  H  that  provided 
policy  and  procedure  for  the  utilization 
and  disposal  of  personal  property.  On 
page  16122  of  that  document.  Item  72 
should  have  read  as  follows: 

72.  Sections  101-45.316, 101-45.316-1, 
101-45.316-2. 101-45.316-3.  and  101- 
45.316-4  are  removed  and  reservtid  to 
read  as  follows: 

§  101-45.316    [Removed  and  Reserved] 

S  101-45.316-1    [Removed  and  Reserved] 

§101-45.316-2    [Removed  and  Reserved] 

§  101-45.316-3    [Removed  and  Reserved] 

§  101-45.316-4    [Removed  and  Reserved] 

Authority:  Sec  205(c),  63  Stat.  390  (40 
U.S.C.  486(c) 

Dated:  November  9, 1988. 
Emily  CKaram, 

Director,  Information  Management  Division. 
[FR  Doc.  88-27245  Filed  11-22-88;  8:45  am) 

BILLmaCOOC  a«20-24-«i 


FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Parts  0  ar>d  64 

[Gen.  Docket  87-505;  FCC  88-341] 

National  Security  Emergency 
Preparedness  Telecommunications 
Service  Priority  System 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  finalizes  the 
petition  to  the  Federal  Communications 
Commission  (Commission  or  FCC)  by 
the  Secretary  of  Defense  in  his  capacity 
as  the  Executive  Agent  of  the  National 
Communications  System  (NCS).  NCS 
proposed  to  replace  the  existing 
Restoration  Priority  rules  with  a  new 
National  Security  Emergency 
Preparedness  (NSEP) 
Telecommunications  Service  Priority 
(TSP)  system  which  has  broader  scope 
and  applicability.  The  suggested 
revisions,  requiring  major  changes  to 
Part  64  of  FCC  rules,  were  announced  in 
the  Commission's  Public  Notice  released 
on  April  3, 1987.  Follovdng  receipt  and 
analysis  of  comments  from  interested 
parties,  die  Commission  released  its 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  Gen.  Docket  No.  87-505  adopted 
November  2, 1967  and  released 
December  2. 1987.  The  NPRM  included  a 
transcript  of  the  revised  rules  proposed 
by  NCS,  and  interested  parties  were 
asked  for  their  views.  Comments  and 
reply  comments  as  well  as  revisions  by 
NCS  to  its  proposal  have  dictated  the 
need  for  the  Commission  to  update  its 
rules  governing  priority  treatment  of 
provisioning  and  restoration  of  common 
carrier-provided  telecommunications 
services  during  emergencies. 

EFFECnvc  DATS:  December  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Talens,  Chief,  Domestic 
Services  Branch,  Common  Carrier 
Bureau,  telephone  (202)  634-1800. 
supplementary  information:  This 
preamble  summarizes  the  Report  and 
Order  (R&O)  in  Gen.  Docket  No.  87-505 
adopted  October  27. 1988,  and  released 
November  17. 1988.  The  complete 
document  may  be  inspected  and  copied 
during  the  weekday  hours  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's  Dockets 
Branch.  Room  239, 1919  M  St.  NW.. 
Washington,  DC.  A  transcript  may  be 
purchased  from  tiie  Commission's 
duplicating  contractor.  International 
Transcription  Services,  2100  M  St.  NW.. 
Suite  140.  Washington,  DC  20037. 
telephone  (202)  857-3800. 


In  1967,  the  Commission  adopted  rules 
establishing  a  system  of  priorities 
applicable  to  leased  intercity  private 
line  services.  Those  rules,  contained  in 
Appendix  A  of  Part  64  of  the 
Commission's  rules  and  Icnovsm  as  the 
Restoration  Priority  (RP)  System,  were 
promulgated  to  ensure  that  services  vital 
to  the  national  interest  would  be 
maintained,  to  the  maximum  extent 
possible,  during  emergency  conditions. 
The  RP  designation  is  obtained  by 
submitting  a  request  to  NCS  in  the  case 
of  federal  and  foreign  government 
requests,  or  to  the  FCC  for  state  and 
local  government  and  private  industry 
requests.  The  FCC  is  responsil>le  for 
issuing  final  notices  of  priority  based  on 
NCS  recommendations  or  on  the 
requests  that  come  direcUy  to  it  The 
rules  remain  effective  untU  superseded 
by  the  President's  powers  under  section 
706  of  the  CuiTi.-uunications  Act. 

In  its  petition  for  rulemaidng.  NCS 
urged  that  the  current  RP  System  does 
not  fully  address  today's  needs  for 
priority  treatment  of  NSEP 
telecommimications  services  and  that  a 
new  TSP  System  is  needed.  Under  the 
direction  of  the  Executive  Office  of  the 
President,  NCS  proposed  rules  to 
replace  the  RP  System  with  the  new  TSP 
System.  NCS'  proposal  was  issued  by 
the  Commission  as  a  NI^IM  released 
December  2. 1967.  A  summary  of  the 
NPRM  was  published  in  the  Federal 
Register  on  December  17, 1987  (52  FR 
47951),  and  the  complete  docimient  was 
published  in  the  FCC  Record  at  2  FCC 
Red  24  (1987).  Based  on  comments  and 
reply  comments  filed  by  interested 
parties,  including  a  revised  proposal  by 
NCS  in  response  to  some  of  the 
concerns  discussed  in  the  NPRM,  the 
Commission  has  revised  Parts  0  and  64 
of  its  rule  as  set  forth  below.  The 
revised  rules  initiate  a  program  that 
modernizes  the  means  by  which  the 
nation  is  assured  that  essential 
communications  services  provided  by 
common  carriers  receive  priority 
provisioning  and  restoration.  The  rules 
may  serve  also  as  guidance  for  the 
provisioning  and  restoration  of  private 
systems. 

Regulatory  Flexibility  Analysis 

The  Conmiission  is  responding  to 
deficiencies  in  the  existing  RP  System, 
and  adopting  a  TSP  System  by  which 
carriers  may  provide  priority 
provisioning  and  restoration  of  service 
when  specific  NSEP  needs  have  been 
identified.  The  impact  of  the  new  TSP 
rules  upon  large  and  small 
teleconununications  providers  will  vary 
depending  on  the  number  of  NSEP 
services  they  provide.  The  burden  hours, 
estimated  at  105,000  annually,  will  be 


assumed  by  die  National 
Communications  System/Department  of 
Defense. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
authority  contained  in  47  USC 151, 
154(1),  201-205  and  303(r),  that  Parts  0 
and  54  of  the  Commission's  Rules  and 
Regulations  are  amended  as  shown  at 
the  end  of  this  document  effective 
December  23. 1988. 

It  is  further  ordered,  that  the  initial 
operating  capability  date  of  these  rules 
will  be  nine  months  after  the 
appearance  in  the  Federal  Renter  of  a 
summary  of  the  Commission's  order         « 
concerning  the  Executive  Office  of  the 
President's  procedures  for 
implementation. 

It  is  further  ordered,  that  the  Chief, 
Common  Carrier  Bureau  is  delegated 
authority  to  participate  in  and  condnct 
discussions  and  meetings  and  issue 
orders  to  resolve  issues  in  connection 
with  implementation  of  tlie 
Telecommunications  Service  Priority 
System. 

List  of  Subjects 

47  CFR  Part  0 

Commission  organization,  Functions 
of  Office  of  Managing  Director, 
Functions  of  Common  Carrier  Bureau. 
Additional  authority  delegated  to  Field 
Operations  Bureau. 

47  CFR  Part  64 

Communications  common  carriers. 
Priority  services  in  emergencies. 
Telecommunications  Service  Priority 
(TSP)  system.  National  security 
emergency  preparedness  (NSfciP). 
Donna  R.  Searcy. 
Secretary. 

For  the  reasons  summarized  in  the 
foregoing  preamble  and  as  detailed  in 
the  Report  and  Order  in  Gen.  Docket  No. 
87-505  (FCC  88-341)  adopted  October 
27, 1988,  47  CFR  Parts  0  and  64  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  follows: 

Appendix 

A.  Part  0  of  the  Commission's  Rules 
and  Regulations  (Chapter  1  of  Tide  47  of 
the  Code  of  Federal  Regulations,  Part  0) 
is  amended  as  follows: 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  Stat.  1068.  as 
amended:  47  U.S.C.  155,  unless  otherwise 
noted. 

2.  §  0.11(a)(10)  is  revised  to  read  as 
follows: 
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§0.11    Functions  of  th«  Offlco. 

(a)  *  *  * 

(10]  Under  the  general  direction  of  the 
Defense  Commissioner,  coordinate  the 
defense  activities  of  the  Commission, 
including  recommendation  of  national 
emergency  plans  and  preparedness 
programs  covering  Commission 
licensees  and  planning  for  continuity  of 
essential  Commission  functions  during 
national  emergency  conditions.  Support 
the  Chief,  Common  Carrier  Bureau  on 
matters  involving  assigment  of 
Telecommunications  Service  Priority 
System  priorities  and  in  the 
administration  of  that  System.  Act  as 
FCC  Defense  Coordinator  and  principal 
to  the  National  Communications 
System. 

*  *        •        *        • 

3.  Section  0.91  is  amended  by  adding 
new  paragraph  (1)  to  read  as  follows: 

§  0.91    Functions  of  ttte  Bureau. 

*  •        •        •        * 

(1)  Administers  the 
Telecommunications  System  Priority 
System  with  the  concurrence  of  the 
Office  of  the  Managing  Director,  and 
resolves  matters  involving  assignment  of 
priorities  and  other  issues  pursuant  to 
Part  64  of  the  rules. 

4.  §  0.314(g)  is  revised  to  read  as 
follows: 

§  0.314    Additional  authority  delegated. 

*  •  *  *  4 

(g)  To  act  on  and  make 
determinations  on  behalf  of  the 
Commission  regarding  requests  for 
assignments  and  reassignments  of 
priorities  under  the  Telecommunications 
Service  Priority  System,  Part  64  of  the 
rules,  when  circumstances  require 
immediate  action  and  the  common 
carrier  seeking  to  provide  service  states 
that  it  cannot  contact  the  National 
Communications  System  or  the 
Commission  office  normally  responsible 
for  such  assignments. 

*  •        •        *        • 

B.  Part  64  of  the  Commission's  Rules 
and  Regulations  (Chapter  1  of  Title  47  of 
the  Code  of  Federal  Regulations,  Part  64) 
is  amended  as  follows: 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  48 
Sta*.  1070,  as  amended,  1077;  47  U.S.C.  201. 
218.  unless  otherwise  noted. 

2.  §  64.401  is  revised  to  read  as 
follows: 

§  64.401    Policies  and  procedures  for 
provisioning  and  restoring  certain 
telecommunications  services  in 
emergencies. 

The  communications  common  carrier 
shall  maintain  and  provision  and,  if 


disrupted,  restore  facilities  and  services 
in  accordance  with  policies  and 
procedures  set  forth  in  the  Appendix  to 
this  part. 

§64.402    [Removed] 
Section  64.402  is  removed. 

Appendix  B — [Removed] 

4.  Appendix  B  to  Part  64  is  removed. 

5.  Appendix  A  to  Part  64  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  64— 
Telecommunications  Service  Priority 
(TSP)  System  for  National  Security 
Emergency  Preparedness  (NSEP) 

1.  Purpose  and  Authority 

a.  This  appendix  establishes  policies  and 
procedures  and  assigns  responsibilities  for 
the  National  Security  Emergency 
Preparedness  (NSEP)  Telecommunications 
Service  Priority  (TSP)  System.  The  NSEP  TSP 
System  authorizes  priority  treatment  to 
certain  domestic  telecommunications 
services  (including  portions  of  U.S. 
international  teleconununication  services 
provided  by  U.S.  service  vendors)  for  which 
provisioning  or  restoration  priority  (RP) 
levels  are  requested,  assigned,  and  approved 
in  accordance  with  this  appendix. 

b.  This  appendix  is  issued  pursuant  to 
sections  1.  4(i).  201  through  205  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151, 154(i),  201  through 
205  and  303(r).  These  sections  grant  to  the 
Federal  Conununications  Commission  (FCC) 
the  authority  over  the  assignment  and 
approval  of  priorities  for  provisioning  and 
restoration  of  common  carrier-provided 
telecommunications  services.  IJnder  section 
706  of  the  Communications  Act,  this  authority 
may  be  superseded,  and  expanded  to  include 
non-common  carrier  telecommunication 
services,  by  the  war  emergency  powers  of  the 
President  of  the  United  States.  This  appendix 
provides  the  Commission's  Order  to 
telecommunication  service  vendors  and  users 
to  comply  with  policies  and  procedures 
establishing  the  NSEP  TSP  System,  until  such 
policies  and  procedures  are  superseded  by 
the  President's  war  emergency  powers.  This 
appendix  is  intended  to  be  read  in 
conjunction  with  regulations  and  procedures 
that  the  Executive  Office  of  the  President 
issues  (1)  to  implement  responsibilities 
assigned  in  section  6(b)  of  this  appendix,  or 
(2)  for  use  in  the  event  this  appendix  is 
superseded  by  the  President's  war  emergency 
powers. 

c.  Together,  this  appendix  and  the 
regulations  and  procedures  issued  by  the 
Executive  Office  of  the  President  establish 
one  uniform  system  of  priorities  for 
provisioning  and  restoration  of  NSEP 
telecommunication  services  both  before  and 
after  invocation  of  the  President's  war 
emergency  powers.  In  order  that  government 
and  industry  resources  may  be  used 
effectively  under  all  condition,  a  single  set  of 
rules,  regulations,  and  procedures  is 
necessary,  and  they  must  be  applied  on  a 
day-to-day  basis  to  all  NSEP  services  so  that 


the  priorities  they  establish  can  be 
implemented  at  once  when  the  need  arises. 

*  In  sections  2(a)(2]  and  2(b)(2)  of  Executive 
Order  No.  12472,  "Assignment  of  National 
Security  and  Emergency  Preparedness 
Telecommunications  Functions"  April  3, 1984 
(49  FR  13471  (1984)),  the  President  assigned  to 
the  Director,  Office  of  Science  and 
Technology  Policy,  certain  NSEP 
telecommunication  resource  management 
responsibilities.  The  term  "Executive  Office 
of  the  President"  as  used  in  this  appendix 
refers  to  the  o^icial  or  organization 
designated  by  the  President  to  act  on  his 
behalf. 

2.  Applicability  and  Revocation 

a.  This  appendix  appUes  to  NSEP 
telecommunications  services: 

(1)  For  which  initial  or  revised  priority 

.  level  assignments  are  requested  pursuant  to 
section  8  of  this  appendix. 

(2)  Which  were  assigned  restoration 
priorities  under  the  provision  of  FCC  Order 
80-581;  81  FCC  2d  441  (1980);  47  CFR  Part  64, 
Appendix  A,  "Priority  System  for  the 
Restoration  of  Common  Carrier  Provided 
Intercity  Private  Line  Services":  and  are 
being  resubmitted  for  priority  level 
assignments  pursuant  to  section  10  of  this 
appendix.  (Such  services  will  retain  assigned 
restoration  priorities  until  a  resubmission  for 
a  TSP  assignment  is  completed  or  until  the 
existing  RP  rules  are  terminated.) 

b.  FCC  Order  80-581  will  continue  to  apply 
to  all  other  intercity,  private  line  circuits 
assigned  restoration  priorities  thereunder 
until  the  fully  operating  capability  date  of  this 
appendix,  30  months  after  the  initial 
operating  capability  date  referred  to  in 
subsection  d  of  this  section. 

c.  In  addition.  FCC  Order,  "Precedence 
System  for  Public  Correspondence  Services 
Provided  by  the  Communications  Common 
Carriers"  (34  FR  17292  (1969)):  [47  CFR  Part 
64,  Appendix  B),  is  revoked  as  of  the  effective 
date  of  this  appendix. 

d.  The  initial  operating  capability  [IOC) 
date  for  NSEP  TSP  will  be  nine  months  after 
release  in  the  Federal  Register  of  the  FCC'3 
order  following  review  of  procedures 
submitted  by  the  Executive  Office  of  the 
President.  On  this  IOC  date  requests  for 
priority  assignments  generally  will  be 
accepted  only  by  the  Executive  Office  of  the 
President. 

3.  Definitions 

As  used  in  this  part: 

a.  Assignment  means  the  designation  of 
priority  level(s)  for  a  defined  NSEP 
telecommunications  service  for  a  specified 
time  period. 

b.  Audit  means  a  quality  assurance  review 
in  response  to  identified  problems. 

c.  Government  refers  to  the  Federal 
government  or  any  foreign,  state,  county, 
municipal  or  other  local  government  agency 
or  organization.  Specific  qualifications  will 
be  supplied  whenever  reference  to  a 
particular  level  of  government  is  intended 
[e.g.,  "Federal  government",  "state 
government").  "Foreign  government"  means 
any  sovereign  empire,  kingdom,  state,  or 
independent  political  community,  including 
foreign  diplomatic  and  consular 


establishments  and  coalitions  or  associations 
of  governments  (e.g..  North  Atlantic  Treaty 
Organization  (NATO),  Southeast  Asian 
Treaty  Organization  (SEATO),  Organization 
of  American  States  (OAS),  and  government 
agencies  or  organization  [e.g..  Pan  American 
Union,  International  Postal  Union,  and 
International  Monetary  Fund)). 

d.  National  Communications  System  (NCS) 
refers  to  that  organization  established  by  the 
President  in  Executive  Order  No.  12472, 
"Assignment  of  National  Security  and 
Emergency  Preparedness 
Telecommunications  Functions,"  April  3, 
1984.  49  FR  13471  (1984). 

e.  National  Coordinating  Center  (NCC) 
refers  to  the  joint  telecommunications 
industry-Federal  government  operation 
established  by  the  National  Communications 
System  to  assist  in  the  initiation, 
coordination,  restoration,  and  reconstitution 
of  NSEP  telecommunication  services  or 
facilities. 

f.  National  Security  Emergency 
Preparedness  (NSEP)  telecommunications 
services,"  or  "NSEP  services,"  means 
telecommunication  services  which  are  used 
to  maintain  a  state  of  readiness  or  to  respond 
to  and  manage  any  event  or  crisis  (local, 
national,  or  international),  which  causes  or 
could  cause  injury  or  harm  to  the  population, 
damage  to  or  loss  of  property,  or  degrades  or 
threatens  the  NSEP  posture  of  the  United 
States.  These  services  fall  into  two  specific 
categories.  Emergency  NSEP  and  Essential 
NSEP.  and  are  assigned  priority  levels 
pursuant  to  section  9  of  this  appendix. 

g.  NSEP  treatment  refers  to  the 
provisioning  of  a  telecommunication  service 
before  others  based  on  the  provisioning 
priority  level  assigned  by  the  Executive 
Office  of  the  President. 

h.  Priority  action  means  assignment, 
revision,  revocation,  or  revalidation  by  the 
Executive  Office  of  the  President  of  a  priority 
level  associated  with  an  NSEP 
telecommunications  service. 

i.  Priority  level  means  the  level  that  may  be 
assigned  to  an  NSEP  telecommunications 
service  specifying  the  order  in  which 
provisioning  or  restoration  of  the  service  is  to 
occur  relative  to  other  NSEP  and/or  non- 
NSEP  telecommunication  services.  Priority 
levels  authorized  by  this  appendix  are 
designated  (highest  to  lowest)  "E,"  "1,"  "2." 
"3,"  "4,"  and  "5,"  for  provisioning  and  "1." 
"2,"  "3,"  "4,"  and  "5,"  for  restoration. 

j.  Priority  level  assignment  means  the 
priority  level(s)  designated  for  the 
provisioning  and/or  restoration  of  a 
particular  NSEP  telecommunications  service 
under  section  9  of  this  appendix. 

k.  Private  NSEP  telecommunications 
services  include  non-common  carrier 
telecommunications  services  including 
private  line,  virtual  private  line,  and  private 
switched  network  services. 

1.  Provisioning  means  the  act  of  supplying 
telecommunications  service  to  a  user, 
including  all  associated  transmission,  wiring 
and  equipment.  As  used  herein, 
"provisioning"  and  "initiation"  are 
synonymous  and  include  altering  the  state  of 
an  existing  priority  service  or  capability. 

m.  Public  switched  NSEP 
telecommunications  services  include  those 


NSEP  telecommunications  services  utilizing 
public  switched  networks.  Such  aervices  may 
include  both  interexchange  and 
Intraexchange  netwoiic  faciUties  (e.g., 
switching  systems,  interoffice  trunks  and 
subscriber  loops). 

n.  Reconciliation  means  the  comparison  of 
NSEP  service  information  and  the  resolution 
of  identified  discrepancies. 

o.  Restoration  means  the  repair  or 
returning  to  service  of  one  or  more 
telecommunication  services  that  have 
experienced  a  service  outage  or  are  unusable 
for  any  reason,  including  a  damaged  or 
impaired  telecommunications  facility.  Such 
repair  or  returning  to  service  may  be  done  by 
patching,  rerouting,  substitution  of 
component  parts  or  pathways,  and  other 
means,  as  determined  necessary  by  a  service 
vendor. 

p.  Revalidation  means  the  rejustification 
by  a  service  user  of  a  priority  level 
assignment.  This  may  result  in  extension  by 
the  Executive  Office  of  the  President  of  the 
expiration  date  associated  with  the  priority 
level  assignment. 

q.  Revision  means  the  change  of  priority 
level  assignment  for  an  NSEP 
telecommunications  service.  This  includes 
any  extension  of  an  existing  priority  level 
assignment  to  an  expanded  NSEP  service. 

r.  Revocation  means  the  elimination  of  a 
priority  level  assignment  when  it  is  no  longer 
valid.  All  priority  level  assignments  for  an 
NSEP  service  are  revoked  upon  service 
termination. 

8.  Service  identification  refers  to  the 
information  uniquely  identifying  an  NSEP 
telecommunications  service  to  the  service 
vendor  and/or  service  user. 

t.  Service  user  refers  to  any  individual  or 
organization  [including  a  service  vendor) 
supported  by  a  telecommunications  service 
for  which  a  priority  level  has  been  requested 
or  assigned  pursuant  to  section  8  or  9  of  this 
appendix. 

u.  Service  vendor  refers  to  any  person, 
associate,  partnership,  corporatioa 
organization,  or  other  entity  (including 
common  carriers  and  government 
organizations]  that  offers  to  supply  any 
telecommunications  equipment,  facilities,  or 
services  (including  customer  premises 
equipment  and  wiring]  or  combination 
thereof.  The  term  includes  resale  carriers, 
prime  contractors,  subcontractors,  and 
interconnecting  carriers. 

v.  Spare  circuits  or  services  refers  to  those 
not  being  used  or  contracted  for  by  any 
customer. 

w.  Telecommunication  services  means  the 
transmission,  emissioa  or  reception  of 
signals,  signs,  writing,  images,  sounds,  or 
intelligence  of  any  nature,  by  wire,  cable, 
satellite,  fiber  optics,  laser,  radio,  visual  or 
other  electronic,  electric,  electromagnetic,  or 
acoustically  coupled  means,  or  any 
combination  thereof.  The  term  can  include 
necessary  telecommunication  facilities. 

X.  Telecommunications  Service  Priority 
(TSP)  system  user  refers  to  any  individual, 
organization,  or  activity  that  interacts  with 
the  NSEP  TSP  System. 

4.  Scope 

a.  Domestic  NSEP  services.  The  NSEP  TSP 
System  and  procedures  established  by  this 


appendix  authorize  priority  treatment  to  the 
following  domestic  telecommunication 
services  (including  portions  of  U.S. 
international  telecommunication  services 
provided  by  U.S.  vendors)  for  which 
provisioning  or  restoration  priority  levels  are 
requested,  assigned,  and  approved  in 
accordance  with  this  appendix: 
(1)  Common  carrier  services  which  are: 

(a)  Interstate  and  foreign 
telecommunications  services, 

(b)  Intrastate  telecommunication  services 
inseparable  from  interstate  or  foreign 
telecommunications  services,  and  instrastate 
telecommunication  services  to  which  priority 
levels  are  assigned  pursuant  to  section  9  of 
this  appendix. 

Note.— InitiaUy.  the  NSEP  TSP  System's 
applicability  to  public  switched  services  is 
limited  to  (a)  provisioning  of  such  services 
(e.g.,  business,  centrex,  cellular,  foreign 
exchange.  Wide  Area  Telephone  Service 
(WATS)  and  other  services  that  the  selected 
vendor  is  able  to  provision)  and  (b) 
restoration  of  services  and  components  of 
services  that  the  selected  vendor  is  able  to 
restore. 

[2]  Services  which  are  provided  by 
government  and/or  non-common  carriers  and 
are  interconnected  to  common  carrier 
services  assigned  a  priority  level  pursuant  to 
section  9  of  this  appendix. 

b.  Control  services  and  orderwires.  The 
NSEP  TSP  System  and  procedures 
estabUshed  by  this  appendix  are  not 
applicable  to  authorize  priority  treatment  to 
control  services  or  orderwires  owned  by  a 
service  vendor  and  needed  for  provisioning, 
restoration,  or  maintenance  of  other  services 
owned  by  a  service  vendor.  Such  control 
services  and  orderwires  shall  have  priority 
provisioning  and  restoration  over  all  other 
telecommunication  services  [including  NSEP 
services]  and  shall  be  exempt  from 
preemption.  However,  the  NSEP  TSP  System 
and  procedures  established  by  this  appendix 
are  applicable  to  control  services  or 
orderwires  leased  by  a  service  vendor. 

c.  Other  services.  The  NSEP  TSP  System 
may  apply,  at  the  discretion  of  and  upon 
special  arrangements  by  the  NSEP  TSP 
System  users  involved,  to  authorize  priority 
treatment  to  the  following  telecommunication 
services: 

(1)  Government  or  non-common  carrier 
services  which  are  not  connected  to  common 
carrier  provided  services  assigned  a  priority 
level  pursuant  to  section  9  of  this  appendix. 

(2)  Portions  of  U.S.  international  services 
which  are  provided  by  foreign 
correspondents.  [U.S.  telecommunication 
service  vendors  are  encouraged  to  ensure 
that  relevant  operating  arrangements  are 
consistent  to  the  maximum  extent  practicable 
with  the  NSEP  TSP  System.  If  such 
arrangements  do  not  exist.  U.S. 
telecommunication  service  vendors  should 
handle  service  provisioning  and/or 
restoration  in  accordance  with  any  system 
acceptable  to  their  foreign  correspondents 
which  comes  closest  to  meeting  the 
procedures  established  in  this  appendix) 
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5.  Policy 

The  NSEPTSP  System  is  the  regulatory, 
administrative,  and  operational  system 
authorizing  and  providing  for  priority 
treatment,  i.e..  provisioning  and  restoration, 
of  NSEP  telecommunication  services.  As 
such,  it  establishes  the  framework  for 
telecommunication  service  vendors  to 
provision,  restore,  or  otherwise  act  on  a 
priority  basis  to  ensure  effective  NSEP 
telecommunication  services.  The  NSEP  TSP 
System  allows  the  assignment  of  priority 
levels  to  any  NSEP  service  across  three  time 
periods,  or  stress  conditions:  Peacetime/ 
Crisis/Mobilizations,  Attack/War,  and  Post- 
Attack/Recovery.  Although  priority  levels 
normally  will  be  assigned  by  the  Executive 
Office  of  the  President  and  retained  by 
service  vendors  only  for  the  current  time 
period,  they  may  be  preassigned  for  the  other 
two  time  periods  at  the  request  of  service 
users  who  are  able  to  identify  and  justify  in 
advance,  their  wartime  or  post-attack  NSEP 
telecommunication  requirements.  Absent 
such  preassigned  priority  levels  for  the 
Attack/War  and  Post-Attack/Recovery 
periods,  priority  level  assignments  for  the 
Peacetime/Crisis/Mobilization  period  will 
remain  in  effect.  At  all  times,  priority  level 
assignments  will  be  subject  to  revision  by  the 
FCC  or  (on  an  interim  basis)  the  Executive 
Office  of  the  President,  based  upon  changing 
NSEP  needs.  No  other  system  of 
telecommunication  service  priorities  which 
conflicts  with  the  NSEP  TSP  System  is 
authorized. 

ft  Responsibilities 

a.  The  FCC  will: 

(1)  Provide  regulatory  oversight  of 
implementaUon  of  the  NSEP  TSP  System. 

(2)  Enforce  NSEP  TSP  System  rules  and 
regulations,  which  are  contained  in  this 
appendix. 

(3)  Act  as  final  authority  for  approval, 
revision,  or  disapproval  of  priority  actions  by 
the  Executive  Office  of  the  President  and 
adjudicate  disputes  regarding  either  priority 
actions  or  denials  of  requests  for  priority 
actions  by  the  Executive  Office  of  the 
President,  until  superseded  by  the  President's 
war  emergency  powers  under  section  706  of 
the  Communications  Act 

(4)  Fimction  (on  a  discretionary  basis)  as  a 
sponsoring  Federal  organization.  (See  section 
6(c)  below] 

b.  The  Ejtecutive  Office  of  the  President 
will: 

(1)  During  exercise  of  the  President's  war 
emergency  powers  under  section  706  of  the 
Communications  Act,  act  as  the  fmal 
approval  authority  for  priority  actions  or 
denials  of  requests  for  priority  actions, 
adjudicating  any  disputes. 

(2)  Until  the  exercise  of  the  President's  war 
emergency  powers,  administer  the  NSEP  TSP 
System  which  includes: 

(a)  Receiving,  processing,  and  evaluating 
requests  for  priority  actions  from  service 
users,  or  sponsoring  Federal  government 
organizations  on  behalf  of  service  users  (e.g.. 
Department  of  State  or  Defense  on  behalf  of 
foreign  governments.  Federal  Emergency 
Management  Agency  on  behalf  of  state  and 
local  governments,  and  any  Federal 
organization  on  behalf  of  private  industry 


entities).  Action  on  such  requests  will  be 
completed  within  30  days  of  receipt. 

(b)  Assigning,  revising,  revalidating,  or 
revoking  priority  levels  as  necessary  or  upon 
request  of  service  users  concerned,  and 
denying  requests  for  priority  actions  as 
necessary,  using  the  categories  and  criteria 
specified  in  section  12  of  this  appendix. 
Action  on  such  requests  will  be  completed 
within  30  days  of  receipt. 

(c)  Maintaining  data  on  priority  level 
assignments. 

(d)  Periodically  forwarding  to  the  FCC  lists 
of  priority  actions  by  the  Executive  Office  of 
the  President  for  review  and  approval. 

(e)  Periodically  initiating  reconciliation. 

(f)  Testing  and  evaluating  the  NSEP  TSP 
System  for  effectiveness. 

(g)  Conducting  audits  as  necessary.  Any 
Telecommunications  Service  Priority  (TSP) 
System  user  may  request  the  Executive  Office 
of  the  President  to  conduct  an  audit. 

(h)  Issuing,  subject  to  review  by  the  FCC, 
regulations  and  procedures  supplemental  to 
and  consistent  with  this  appendix  regarding 
operation  and  use  of  the  NSEP  TSP  System. 

(i)  Serving  as  a  centralized  poinl-of-contact 
for  collecting  and  disseminating  to  all 
interested  parties  (consistent  with 
requirements  for  treatment  of  classified  and 
proprietary  material)  information  concerning 
use  and  abuse  of  the  NSEP  TSP  System. 

(j)  Establishing  and  assisting  a  TSP  System 
Oversight  Committee  to  identify  and  review 
any  problems  developing  in  the  system  and 
reconmiend  actions  to  correct  them  or 
prevent  recurrence.  In  addition  to 
representatives  of  the  Executive  Office  of  the 
President,  representatives  from  private 
industry  (including  telecommunication 
service  vendors),  state  and  local 
governments,  the  FCC  and  other 
organizations  may  be  appointed  to  that 
Committee. 

Xk)  Reporting  at  least  quarterly  to  the  FCC 
and  TSP  System  Oversight  Committee, 
together  with  any  recommendations  for 
action,  the  operational  status  of  and  trends  in 
the  NSEP  TSP  System,  including: 

(i]  Numbers  of  requests  processed  for  the 
various  priority  actions,  and  the  priority 
levels  assigned. 

(ii)  Relative  percentages  of  services 
assigned  to  each  priority  level  under  each 
NSEP  category  and  subcategory. 

(iii)  Any  apparent  serious  misassignment  or 
abuse  of  priority  level  assignments. 

(iv)  Any  existing  or  developing  problem. 

(1)  Submitting  semi-annually  to  the  FCC 
and  TSP  System  Oversight  Committee  a 
summary  report  identifying  the  time  and 
event  associated  with  each  invocation  of 
NSEP  treatment  under  section  9(c)  of  this 
appendix,  whether  the  NSEP  service 
requirement  was  adequately  handled,  and 
whether  any  additional  charges  were 
incurred.  These  reports  will  be  due  by  April 
30th  for  the  preceding  July  through  December 
and  by  October  31  for  the  preceding  January 
through  June  time  periods. 

(m)  All  reports  submitted  to  the  FCC 
should  be  directed  to  Chief,  Domestic 
Services  Branch,  Common  Carrier  Bureau, 
Washington.  DC  20554. 

(3)  Function  (on  a  discretionary  basis)  as  a 
sponsoring  Federal  organization.  (See  section 
6(c)  below.) 


c.  Sponsoring  Federal  organizations  will: 

(1)  Review  and  decide  whether  to  sponsor 
foreign,  state,  and  local  government  and 
private  industry  (including 
telecoRununication  service  vendors)  requests* 
for  priority  actions.  Federal  organizations 
will  forward  sponsored  requests  with 
recommendations  for  disposition  to  the 
Executive  Office  of  the  President. 
Recommendations  will  be  based  on  the 
categories  and  criteria  in  section  12  of  this 
appendix. 

(2)  Forward  notification  of  priority  actions 
or  denials  of  requests  for  priority  actions 
from  the  Executive  Office  of  the  President  to 
the  requesting  foreign,  state,  and  local 
government  and  private  industry  entities. 

(3)  Cooperate  with  the  Executive  Office  of 
the  President  during  reconciliation, 
revalidation,  and  audits. 

(4)  Comply  with  any  regulations  and 
procedures  supplemental  to  and  consistent 
with  this  appendix  which  are  issued  by  the 
Executive  Office  of  the  President. 

d.  Service  users  will: 

(1)  Identify  services  requiring  priority  level 
assignments  and  request  and  justify  priority 
level  assignments  in  accordance  with  this 
appendix  and  any  supplemental  regulations 
and  procedures  issued  by  the  Executive 
Office  of  the  President  that  are  consistent 
with  this  appendix. 

(2)  Request  and  justify  revalidation  of  all 
priority  level  assignments  at  least  every  three 
years. 

(3)  For  services  assigned  priority  levels, 
ensure  (through  contractual  means  or 
otherwise)  availability  of  customer  premises 
equipment  and  wiring  necessary  for  end-to- 
end  service  operation  by  the  service  due 
date,  and  continued  operation;  and,  for  such 
services  in  the  Emergency  NSEP  category,  by 
the  time  that  vendors  are  prepared  to  provide 
the  services.  Additionally,  designate  the 
organization  responsible  for  the  service  on  an 
end-to-end  basis. 

(4)  Be  prepared  to  accept  services  ass-qned 
priority  levels  by  the  service  due  dates  or,  for 
services  in  the  Emergency  NSEP  category, 
when  they  are  available. 

(5)  Pay  vendors  any  authorized  costs 
associated  with  services  that  are  assigned 
priority  levels. 

(6)  Report  to  vendors  any  failed  or 
unusable  services  that  are  assigned  priority 
levels. 

(7)  Designate  a  24-hour  point-of-contact  for 
matters  concerning  each  request  for  priority 
action  and  apprise  the  Executive  Office  of  the 
President  thereof. 

(8)  Upon  termination  of  services  that  are 
assigned  priority  levels,  or  circumstances 
warranting  revisions  in  priority  level 
assignment  (e.g.,  expansion  of  service), 
request  and  justify  revocation  or  revision. 

(9)  When  NSEP  treatment  is  Invoked  under 
section  9(c)  of  this  appendix,  within  90  days 
following  provisioning  of  the  service 
involved,  forward  to  the  National 
Coordinating  Center  (see  section  3(e)  of  this 
appendix)  complete  information  identifying 
the  time  and  event  associated  with  the 
invocation  and  regarding  whether  the  NSEP 
service  requirement  was  adequately  handled 


and  whether  any  additional  charges  were 
incurred. 

(10)  Cooperate  «vith  the  Executive  Office  of 
the  President  during  reconciliation, 
revahdation.  and  audits. 

(11)  Comply  with  any  regulations  and 
procedures  supplemental  to  and  consistent 
with  this  appendix  that  are  issued  by  the 
Executive  Office  of  the  President. 

e.  Non-federal  service  users,  in  addition  to 
responsibilities  prescribed  above  in  section 
6(d),  will  obtain  a  sponsoring  Federal 
organization  for  all  requests  for  priority 
actions.  If  unable  to  find  a  sponsoring  Federal 
organization,  a  non-federal  service  user  may 
submit  its  request,  which  must  include 
documentation  of  attempts  made  to  obtain  a 
sponsor  and  reasons  given  by  the  sponsor  for 
its  refusal,  directly  to  the  Executive  Office  of 
the  President. 

f.  Service  vendors  will: 

(1)  When  NSEP  treatment  is  invoked  by 
service  users,  provision  NSEP 
telecommunication  services  before  non-NSEP 
services,  based  on  priority  level  assigiunents 
made  by  the  Executive  Office  of  the 
President.  Provisioning  will  require  service 
vendors  to: 

(a)  Allocate  resources  to  ensure  best  efforts 
to  provide  NSEP  services  by  the  time 
required.  When  limited  resources  constrain 
response  capability,  vendors  will  address 
conflicts  for  resources  by: 

(i)  Providing  NSEP  services  in  order  of 
provisioning  priority  level  assignment  (i.e., 
"E".  '1",  ••2".  "Z".  "4".  or  "5"); 

(ii)  Providing  Emergency  NSEP  services 
(i.e.,  those  assigned  provisioning  priority 
level  "E")  in  order  of  receipt  of  the  service 
requests; 

(iii)  Providing  Essential  NSEP  services  (i.e., 
those  assigned  priority  levels  "1".  "2".  "3", 
"4",  or  "5")  that  have  the  same  provisioning 
priority  level  in  order  of  service  due  dates: 
and 

(iv)  Referring  any  conflicts  which  cannot 
be  resolved  (to  the  mutual  satisfaction  of 
servicer  vendors  and  users]  to  the  Executive 
Office  of  the  President  for  resolution. 

(b)  Comply  with  NSEP  service  by: 
(i)  Allocating  resources  necessary  to 

provide  Emergency  NSEP  services  as  soon  as 
possible,  dispatching  outside  normal  business 
hours  when  necessary; 

(ii)  Ensuring  best  efforts  to  meet  requested 
service  dates  for  Essential  NSEP  services, 
negotiating  a  mutually  [customer  and  vendor) 
acceptable  service  due  date  when  the 
requested  service  due  date  cannot  be  met; 
and 

(iii)  Seeking  National  Coordinating  Center 
(NCC)  assistance  as  "uthorized  under  the 
NCC  Charter  (see  section  1.3.  NCC  Charter, 
dated  October  9. 1985). 

(2)  Restore  switched  (e.g.,  cellular)  NSEP 
telecommunications  services  which  suffer 
outage,  or  are  reported  as  unusable  or 
otherwise  in  need  of  restoration,  before  non- 
NSEP  services,  based  on  restoration  priority 
level  assignments.  (Note. — For  broadband  or 
multiple  ser\'ice  facilities,  restoration  is 
permitted  even  though  it  might  result  in 
restoration  of  services  assigned  no  or  lower 
priority  levels  along  with,  or  sometimes 
ahead  of,  some  higher  priority  level  services.) 
Restoration  will  require  service  vendors  to 


restore  NSE3>  services  in  order  of  restoration 
priority  level  assignment  (i.e..  "E",  "1".  "2", 
"3".  "4".  or  "5")  by: 

(a)  Allocating  available  resources  to 
restore  NSEP  services  as  quickly  as 
practicable,  dispatching  outside  normal 
business  hours  to  restore  services  assigned 
priority  levels  "1".  "2".  and  "3"  when 
necessary,  and  services  assigned  priority 
level  "4"  and  "5"  when  the  next  business  day 
is  more  than  24  hours  away; 

(b)  Restoring  NSEP  services  assigned  the 
same  restoration  priority  level  based  upon 
which  can  be  first  restored.  (However, 
restoration  actions  in  progress  should  not 
normally  be  interrupted  to  restore  another 
NSEP  service  assigned  the  same  restoration 
priority  level); 

(c)  Patching  and/or  rerouting  NSEP 
services  assigned  restoration  priority  levels 
from  "1"  through  "5,"  when  use  of  patching 
and/or  rerouting  will  hasten  restoration; 

(d)  Seeking  National  Coordinating  Center 
(NCC)  assistance  authorized  under  the  NCC 
Charter  and 

(e)  Referring  any  conflicts  which  cannot  be 
resolved  (to  the  mutual  satisfaction  of  service 
vendors  and  users]  to  the  Executive  Office  of 
the  President  for  resolution 

(3)  Respond  to  provisioning  requests  of 
customers  and/or  other  service  vendors,  and 
to  restoration  priority  level  assignments 
when  an  NSEIP  service  suffers  an  outage  or  is 
reported  as  unusable,  by: 

(a)  Ensuring  that  vendor  personnel 
understand  their  responsibilities  to  handle 
NSEP  provisioning  requests  and  to  restore 
NSEP  service;  and 

(b)  Providing  a  24-hour  point-of-contact  for 
receiving  provisioning  requests  for 
Emergency  NSEP  services  and  reports  of 
NSEP  service  outages  or  unusability. 

(c)  Seek  verification  from  an  authorized 
entity  if  legitimacy  of  a  priority  level 
assignment  or  provisioning  request  for  an 
NSEP  service  is  in  doubt.  However, 
processing  of  Emergency  NSEP  service 
requests  will  not  be  delayed  for  verification 
purposes. 

(4)  Cooperate  with  other  service  vendors 
involved  in  provisioning  or  restoring  a 
portion  of  an  NSEP  service  by  honoring 
provisioning  or  restoration  priority  level 
assignments,  or  requests  for  assistance  to 
provision  or  restore  NSEP  services,  as 
detailed  in  sections  6(f)(1).  (2),  and  (3)  above. 

(5)  All  service  vendors,  including  resale 
carriers,  are  required  to  ensure  that  service 
vendors  supplying  underlying  facilities  are 
provided  information  necessary  to  implement 
priority  treatment  of  facilities  that  support      ^ 
NSEP  services. 

(6)  Preempt,  when  necessary,  existing 
ser\'ices  to  provide  and  NSEP  service  as 
authorized  in  section  7  of  this  appendix. 

(7)  Assist  in  ensuring  that  priority  level 
assignments  of  NSEP  services  are  accurately 
identified  "end-to-end"  by: 

(d)  Seeking  verification  from  an  authorized 
Federal  government  entity  if  the  legitimacy  of 
the  restoration  priority  level  assignment  is  in 
doubt: 

(b)  Providing  to  subcontractors  and/or 
interconnecting  carriers  the  restoration 
priority  level  assigned  to  a  service; 

(c)  Supplying,  to  the  Executive  Office  of  the 
President,  when  acting  as  a  prime  contractor 


to  a  service  user,  confirmation  information 
regarding  NSEP  service  completion  for  that 
portion  of  the  service  they  have  contracted  to 
supply; 

(d)  Supplying,  to  the  Executive  Office  of  the 
President  NSEP  service  information  for  the 
purpose  of  reconciliation. 

(e)  Cooperating  with  the  Executive  Office 
of  the  President  during  reconciliation. 

(f)  Periodically  initiating  reconciliation 
«vith  their  subcontractors  and  arranging  for 
subsequent  subcontractors  to  cooperate  in 
the  reconciliation  process. 

(6)  Receive  compensation  for  costs 
authorized  through  tariffs  or  contracts  by: 

(a)  Provisions  contained  in  properly  filed 
state  or  Federal  tariffs;  or 

(b)  Provisions  of  properly  negotiated 
contracts  where  the  carrier  is  not  required  to 
file  tariffs. 

(9)  Provision  or  restore  only  the  portions  of 
services  for  which  they  have  agreed  to  be 
responsible  (i.e.,  have  contracted  to  supply), 
unless  the  President's  war  emergency  powers 
under  section  706  of  the  Communications  Act 
are  in  effect 

(10)  Cooperate  withe  the  Executive  Office 
of  the  President  during  audits. 

(11)  Comply  with  any  regulations  or 
procedures  supplemental  to  and  consistent 
with  this  appendix  that  are  issued  by  the 
Executive  Office  of  the  President  and 
reviewed  by  the  FCC. 

(12)  Insure  that  at  all  times  a  reasonable 
number  of  public  switched  network  services 
are  made  available  for  public  use. 

(13)  Not  disclose  information  concerning 
NSEP  services  they  provide  to  those  not 
having  a  need-to-know  or  might  use  the 
Information  for  competitive  advantage. 

7.  Preemption  of  Existing  Services 

When  necessary  to  provision  or  restore 
NSEP  services,  service  vendors  may  preempt 
services  they  provide  as  specified  below. 
"User"  as  used  in  this  Section  means  any 
user  of  a  telecommunications  service, 
including  both  NSEP  and  non-NSEP  services. 
Prior  consent  by  a  preempted  user  is  not 
required. 

a.  The  sequence  in  which  existing  services 
may  be  preempted  to  provision  NSEP 
services  assigned  a  provisioning  priority  level 
"E"  or  restore  NSEP  ser\'ices  assigned  a 
restoration  priority  level  from  "1"  through 
"5": 

(1)  Non-NSEP  services:  If  suitable  spare 
services  are  not  available,  then,  based  on  the 
considerations  in  this  appendix  and  the 
service  vendor's  best  judgment  non-NSEP 
services  will  be  preempted.  After  ensuring  a 
sufficient  number  of  public  switched  services 
are  available  for  public  use,  based  on  the 
service  vendor's  best  judgment  such  services 
may  be  used  to  satisfy'  a  requirement  for 
provisioning  NSEP  services. 

(2)  NSEP  services:  If  no  suitable  spare  or 
non-NSEP  services  are  available,  then 
existing  NSEP  services  may  be  preempted  to 
provision  or  restore  NSEP  services  with 
higher  priority  level  assignments.  When  this 
is  necessary,  NSEP  services  will  be  selected 
for  preemption  in  the  inverse  order  of  priority 
level  assignment. 
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(3)  Service  vendors  who  are  preempting 
services  will  ensure  their  best  effort  to  notify 
the  service  user  of  the  preempted  service  and 
state  the  reason  for  and  estimated  duration  of 
the  preemption. 

b.  Service  vendors  may,  based  on  their  best 
judgment,  determine  the  sequence  in  which 
existing  services  may  be  preempted  to 
provision  NSEP  services  assigned  a 
provisioning  priority  of  "1"  through  "5". 
Preemption  is  not  subject  to  the  consent  of 
the  user  whose  service  will  be  preempted. 

B.  Requests  for  Priority  Assignments. 

All  service  users  are  required  to  submit 
requests  for  priority  actions  through  the 
Executive  Office  of  the  President  in  the 
format  and  following  the  procedures 
prescribed  by  that  Office. 

ft  Assignment,  Approval.  Use.  and  Invocation 
of  Priority  Levels 

a.  Assignment  end  approval  of  priority 
levels.  Priority  level  assignments  will  be 
based  upon  the  categories  and  criteria 
specified  in  section  12  of  this  appendix.  A 
priority  level  assignment  made  by  the 
Executive  Office  of  the  President  will  serve 
as  that  Offices  recommendation  to  the  FCC. 
Until  the  President's  war  emergency  powers 
are  invoked,  priority  level  assignments  must 
be  approved  by  the  FX^C.  However,  service 
vendors  are  ordered  to  implement  any 
priority  level  assignments  that  are  pending 
FCC  approval. 

After  invocation  of  the  President's  war 
emergency  powers,  these  requirements  may 
be  superseded  by  other  procedures  issued  by 
the  Executive  Office  of  the  President. 

b.  Use  of  Priority  Level  Assignments. 

(1)  All  provisioning  and  restoration  priority 
level  assignments  for  services  in  the 
Emergency  NSEP  category  will  be  included  in 
initial  service  orders  to  vendors.  Provisioning 
priority  level  assignments  for  Essential  NSEP 
services,  however,  will  not  usually  be 
included  in  initial  service  orders  to  vendors. 
NSEP  treatment  for  Essential  NSEP  services 
will  be  invoked  and  provisioning  priority 
level  assignments  will  be  conveyed  to  service 
vendors  only  if  the  vendors  cannot  meet 
needed  service  dates  through  the  normal 
provisioning  process. 

(2)  Any  revision  or  revocation  of  either 
provisioning  or  restoration  priority  level 
assignments  will  also  be  transmitted  to 
vendors. 

(3)  Service  vendors  shall  accept  priority 
levels  and/or  revisions  only  after  assignment 
by  the  Executive  Office  of  the  President. 

Nota. — Service  vendors  acting  as  prime 
contractors  will  accept  assigned  NSEP 
priority  levels  only  when  they  are 
accompanied  by  the  Executive  Office  of  the 
President  designated  service  identification, 
i.e.,  TSP  Authorization  Code.  However, 
service  vendors  are  authorized  to  accept 
priority  levels  and/or  revisions  from  users 
and  contracting  activities  before  assignment 
by  the  Executive  Office  of  the  President  when 
service  vendor,  user,  and  contracting 
activities  au-e  unable  to  communicate  with 
either  the  Executive  Office  of  the  President  or 
the  FCC.  Processing  of  Emergency  NSEP 
service  requests  will  not  be  delayed  for 
verification  purposes. 

c.  Invocation  of  NSEP  treatment.  To  invoke 
NSEP  treatment  for  the  priority  provisioning 


of  an  NSEP  telecommunications  service,  an 
authorized  Federal  official  either  within,  or 
acting  on  behalf  of,  the  service  user's 
orgatiization  must  make  a  written  or  oral 
declaration  to  concerned  service  vendorfs) 
and  the  Executive  Office  of  the  President  that 
NSEP  treatment  is  being  invoked.  Authorized 
Federal  officials  include  the  head  or  director 
of  a  Federal  agency,  commander  of  a  unified/ 
specified  military  command,  chief  of  military 
service,  or  commander  of  a  major  military 
command;  the  delegates  of  any  of  the 
foregoing;  or  any  other  officials  as  specified 
in  supplemental  regulations  or  procedures 
issued  by  the  Executive  Office  of  the 
President.  The  authority  to  invoke  NSEP 
treatment  may  be  delegated  only  to  a  general 
or  flag  officer  of  a  military  service,  civilian 
employee  of  equivalent  grade  (e.g..  Senior 
Executive  Service  member),  Federal 
Coordinating  Officer  or  Federal  Emergency 
Communications  Coordinator/Manager,  or 
any  other  such  officials  specified  in 
supplemental  regulations  or  procedures 
issued  by  the  Executive  Office  of  the 
President.  Delegates  must  be  designated  as 
such  in  writing,  and  written  or  oral 
invocations  must  be  accomplished,  in 
accordance  with  supplemental  regulations  or 
procedures  issued  by  the  Executive  Office  of 
the  President. 

10.  Resubmission  of  Circuits  Presently 
Assigned  Restoration  Priorities 

All  circuits  assigned  restoration  priorities 
must  be  reviewed  for  eligibility  for  initial 
restoration  priority  level  assignment  under 
the  provisions  of  this  appendix.  Circuits 
currently  assigned  restoration  priorities,  and 
for  which  restoration  priority  level 
assignments  are  requested  under  section  8  of 
this  appendix,  will  be  resubmitted  to  the 
Executive  Office  of  the  President.  To 
resubmit  such  circuits,  service  users  will 
comply  with  applicable  provisions  of  section 
6(d)  of  this  appendix. 

77.  Appeal 

Service  users  or  sponsoring  Federal 
organizations  may  ap]>eal  any  priority  level 
assignment,  denial,  revision,  revocation, 
approval,  or  disapproval  to  the  Executive 
Office  of  the  President  within  30  days  of 
notification  to  the  service  user.  The  appellant 
must  use  the  form  or  format  required  by  the 
Executive  Office  of  the  President  and  must 
serve  the  FCC  with  a  copy  of  its  appeal.  The 
Executive  Office  of  the  President  will  act  on 
the  appeal  within  90  days  of  receipt.  Service 
users  and  sponsoring  Federal  organizations 
may  only  then  appeal  directly  to  the  FCC. 
Such  FCC  appeal  must  be  filed  within  30  days 
of  notification  of  the  Executive  Office  of  the 
President's  decision  on  appeal.  Additionally, 
the  Executive  Office  of  the  President  may 
appeal  any  FCC  revisions,  approvals,  or 
disapprovals  to  the  FCC.  All  appeals  to  the 
FCC  must  be  submitted  using  the  form  or 
format  required.  The  party  filing  its  appeal 
with  the  FCC  must  include  factual  details 
supporting  its  claim  and  must  serve  a  copy  on 
the  Executive  Office  of  the  President  and  any 
other  party  directly  involved.  Such  party  may 
file  a  response  within  20  days,  and  replies 
may  be  filed  within  10  days  thereafter.  The 
Commission  will  not  issue  public  notices  of 


such  submissions.  The  Commission  will 
provide  notice  of  its  decision  to  the  parties  of 
record.  Any  appeals  to  the  Executive  Office 
of  the  President  that  include  a  claim  of  new 
information  that  has  not  been  presented 
before  for  consideration  may  be  submitted  at 
any  time. 

12.  NSEP  TSP  System  Categories,  Criteria, 
and  Priority  Levels 

a.  General.  NSEP  TSP  System  categories 
and  criteria,  and  permissible  priority  level 
assignments,  are  defined  and  explained 
below. 

(1)  The  Essential  NSEP  category  has  four 
subcategories:  National  Security  Leadership: 
National  Security  Posture  and  U.S. 
Population  Attack  Warning;  Public  Health. 
Safety,  and  Maintenance  of  Law  and  Order, 
and  Public  Welfare  and  Maintenance  of 
National  Economic  Posture.  Each  subcategory 
has  its  own  criteria.  Criteria  are  also  shown 
for  the  Emergency  NSEP  category,  which  has 
no  sub-categories. 

(2)  Priority  levels  of  "1,"  "2,"  "3,"  "4, "  and 
"5"  may  be  assigned  for  provisioning  and/or 
restoration  of  Essential  NSEP 
teleco'Viraunication  services.  However,  for 
Emergency  NSEP  telecommunications 
services,  a  priority  level  "E"  is  assigned  for 
provisioning.  A  restoration  priority  level  from 
"1"  through  "5"  may  be  assigned  if  an 
Emergency  NSEP  service  also  qualifies  for 
such  a  restoration  priority  level  under  the 
Essential  NSEP  category. 

(3)  The  NSEP  TSP  System  allows  the 
assigimient  of  priority  levels  to  any  NSEP 
telecommunications  service  across  three  time 
periods,  or  stress  conditions:  Peacetime/ 
Crisis/Mobilization,  Attack/War,  and  Post- 
Attack/Recovery.  Priority  levels  will 
normally  be  assigned  only  for  the  first  time 
period.  These  assigned  priority  levels  will 
apply  through  the  onset  of  any  attack,  but  It 
is  expected  that  they  would  later  be  revised 
by  surviving  authorized  telecommunication 
resource  managers  within  the  Executive 
Office  of  the  President  based  upon  specific 
facts  and  circumstances  arising  during  the 
Attack/War  and  Post-Attack/Recoverj-  time 
periods. 

(4)  Service  users  may,  for  their  own 
internal  use,  assign  subpriorities  to  their 
services  assigned  priority  levels.  Receipt  of 
and  response  to  any  such  subpriorities  is 
optional  for  service  vendors. 

(5)  The  following  paragraphs  provide  a 
detailed  explanation  of  the  categories, 
subcategories,  criteria,  and  priority  level 
assignments,  beginning  with  the  Emergency 
NSEP  category. 

b.  Emergency  NSEP.  Telecommunications 
services  in  the  Emergency  NSEP  category  are 
those  new  services  so  critical  as  to  be 
required  to  be  provisioned  at  the  earliest 
possible  time,  without  regard  to  the  costs  of 
obtaining  them. 

(1)  Criteria.  To  qualify  under  the 
Emergency  NSEP  category,  the  service  must 
meet  criteria  directly  supporting  or  resulting 
from  at  least  one  of  the  following  NSEP 
functions: 

(a)  Federal  government  activity  responding 
to  a  Presidentially  declared  disaster  or 


emergency  as  defined  in  the  Disaster  Relief 
Act  (42  U.'S.C.  5122). 

(b)  State  or  local  government  activity 
responding  to  a  Presidentially  declared 
disaster  or  emergency. 

(c)  Response  to  a  state  of  crisis  declared  by 
the  National  Command  Authorities  (e.g.. 
exercise  of  Presidential  war  emergency 
powers  under  section  706  of  the 
Communications  Act.) 

(d)  Efforts  to  protect  endangered  U.S. 
personnel  or  property. 

(e)  Response  to  an  enemy  or  terrorist 
action,  civil  disturbance,  rtatural  disaster,  or 
any  other  unpredictable  occurrence  that  has 
damaged  facilities  whose  uninterrupted 
operation  is  critical  to  NSEP  or  the 
management  of  other  ongoing  crises. 

(f)  Certification  by  the  head  or  director  of  a 
Federal  agency,  commander  of  a  unified/ 
specified  command,  chief  of  a  military 
service,  or  commander  of  a  major  military 
command,  that  the  telecommunications 
sen'ice  is  so  critical  to  protection  of  life  and 
property  or  to  NSEP  that  it  must  be  provided 
immediately. 

(g)  A  request  from  an  official  authorized 
pursuant  to  the  Foreign  Intelligence 
Surveillance  Act  (50  U.S.C.  1801  et  seq.  and 
18  U.S.C.  2511.  2518.  2519). 

(2)  Priority  Level  Assignment. 

(a)  Services  qualifying  under  the 
Emergency  NSEP  category  are  assigned 
priority  level  "E"  for  provisioning. 

(b)  After  30  days,  assignments  of 
provisioning  priority  level  "E"  for  Emergency 
NSFJ*  services  are  automatically  revoked 
unless  extended  for  another  30-day  period.  A 
notice  of  any  such  revocation  v^U  be  sent  to 
service  vendors. 

(c)  For  restoration.  Emergency  NSEP 
services  may  be  assigned  priority  levels 
under  the  provisions  applicable  to  Essential 
NSEP  services  (see  section  12(c)).  Emergency 
NSEP  services  not  otherwise  qualifying  for 
restoration  priority  level  assignment  as 
Essential  NSEP  may  he  assigned  a 
restoration  priority  level  "5"  for  a  30-day 
period.  Such  30-day  restoration  priority  level 
assignments  will  be  revoked  automatically 
unless  extended  for  another  30-day  period.  A 
notice  of  any  such  revocation  will  be  sent  to 
service  vendors, 

c.  Essential  NSEP.  Telecommunication 
services  in  the  Essential  NSEP  category  are 
those  required  to  be  provisionctd  by  due  dates 
specified  by  service  users,  or  restored 
promptly,  normally  without  regard  to 
associated  overtime  or  expediting  costs.  They 
may  be  assigned  priority  level  of  "1,"  "2," 
"3,"  "4,"  or  "5"  for  both  provisioning  and 
restoration,  depending  upon  the  nature  and 
urgency  of  the  supported  function,  the  impact 
of  lack  of  service  or  of  service  interruption 
upon  the  supported  function,  and.  for  priority 
access  to  public  switched  services,  the  user's 
level  of  responsibility.  Priority  level 
assignments  will  be  valid  for  no  more  than 
three  years  unless  revalidated.  To  be 
categorized  as  Essential  NSEP.  a 
telecommunications  service  must  qualify 
under  one  of  the  four  following  subcategories: 
National  Security  Leadership*;  National 
Security  Posture  and  U.S.  Population  Attack 
Warning;  Public  Health,  Safety  and 
MH'nienance  of  Law  and  Order  or  Public 


Welfare  and  Maintenance  of  National 
Economic  Posture.  (Note. — Under  emergency 
circumstances.  Essential  NSEP 
telecommunication  services  may  be 
recategorized  as  Emergency  NSEP  and 
assigned  a  priority  level  "E"  for  provisioning.) 

(1)  National  security  leadership.  This 
subcategory  will  be  strictly  limited  to  only 
those  telecommunication  services  essential  to 
national  survival  if  nuclear  attack  threatens 
or  occurs,  and  critical  orderwire  and  control 
services  necessary  to  ensure  the  rapid  and 
efficient  provisioning  or  restoration  of  other 
NSEP  telecommunication  services.  Services 
in  this  subcategory  are  those  for  which  a 
service  interruption  of  even  a  few  minutes 
would  have  serious  adverse  impact  upon  the 
supported  NSEP  function. 

(a)  Criteria  To  qualify  under  this 
subcategory,  a  service  must  be  at  least  one  of 
the  followTPx: 

(i)  Critical  orderwire.  or  control  service, 
supporting  other  NSEP  functions. 

(ii)  Presidential  commimications  service 
critical  to  continuity  of  government  and 
national  leadership  during  crisis  situations 

(iii)  National  Command  Authority 
communications  service  for  military 
command  and  control  critical  to  national 
survival. 

(iv)  Intelligence  communications  service 
critical  to  warning  of  potentially  catastrophic 
attack. 

(v)  Communications  service  supporting  the 
conduct  of  diplomatic  negotiations  critical  to 
arresting  or  limiting  hostilities. 

(b)  Priority  level  assignment.  Services 
under  this  subcategory  will  normally  be 
assigned  priority  level  "1"  for  provisioning 
and  restoration  during  the  Peace/Crisis/ 
Mobilization  time  period. 

■  (2)  National  security  posture  and  U.S. 
population  attack  warning.  This  subcategory 
covers  those  minimum  additional  optimum 
defense,  diplomatic,  or  continuity-of- 
govemment  postures  before,  during,  and  after 
CTUies  situations.  Such  situations  are  those 
ranging  from  national  emergencies  to 
international  crises,  including  nuclear  attack. 
Services  in  this  subcategory  are  those  for 
which  a  service  interruption  ranging  from  a 
few  minutes  to  one  day  would  have  serious 
adverse  impact  upon  the  supported  NSEP 
functiorL 

(a)  Criteria.  To  qualify  under  this 
subcategory,  a  service  must  support  at  least 
one  of  the  following  NSGP  functions: 

(i)  Threat  assessment  and  attack  warning. 

(ii)  Conduct  of  diplomacy. 

(iii)  Collection,  processing,  and 
dissemination  of  intelligence. 

(iv)  Command  and  control  of  military 
forces. 

(v)  Military  mobilization. 

(vi)  Continuity  of  Federal  government 
before,  during,  and  after  crises  situations. 

(vii)  Continuity  of  state  and  local 
government  functions  supporting  the  Federal 
government  during  and  after  national 
emergencies. 

(viii)  Recovery  of  critical  national  functions 
after  crises  situations. 

(ix)  National  space  operations. 

(b)  Priority  level  assignment  Services 
under  this  subcategory  will  normally  be 
assigned  priority  level  "2."  "3,"  "4,"  or  "5"  for 


provisioning  and  restoration  during 
Peace  time/Crisis/Mobilization. 

(3)  Public  health,  safety,  and  maintenance 
of  law  and  order.  This  subcategory  covers  the 
minimum  number  of  telecommunication 
services  necessary  for  giving  ci\il  alert  to  the 
U.S.  population  and  maintaining  law  and 
order  and  the  health  and  safety  of  the  U.S. 
population  in  times  of  any  national,  regional, 
or  serious  local  emergency.  These  services 
are  those  for  which  a  service  interruption 
ranging  from  a  few  minutes  to  one  day  would 
have  serious  adverse  impact  upon  the 
supported  NSEP  functions. 

(a)  Criteria.  To  qualify  under  this 
subcategory,  a  service  must  suppori  at  least 
one  of  the  following  NSEP  functions; 

(i)  Population  warning  (other  thar  attack 
warning). 

(ii)  Law  enforcement. 

(iii)  Continuity  of  critical  state  and  local 
government  functions  (other  than  support  of 
the  Federal  govenmient  during  and  after 
national  emergencies). 

(vi)  Hospitals  and  distributions  of  medical 
supplies. 

(v)  Critical  logistic  functions  and  public 
utility  services. 

(vi)  Civil  air  traffic  control. 

(vii)  Military  assistance  to  civil  authorities. 

(viii)  Defense  and  protection  of  critical 
industrial  facilities. 

(ix)  Critical  weather  services. 

(x)  Transportation  to  accomplish  the 
foregoing  NSEP  functions. 

(b)  Priority  level  assignment  Service  under 
this  subcategory  will  normally  be  assigned 
priority  levels  "3,"  "4,"  or  "5"  for  provisioning 
and  restoration  during  Peacetime/Crisis/ 
Mobilization. 

(4)  Public  welfare  and  maintenance  of 
national  economic  posture.  This  subcategory 
covers  the  minimum  number  of 
telecommunications  services  necessary  for 
maintaining  the  public  welfare  and  national 
economic  posture  during  any  national  or 
regional  emergency.  These  services  are  those 
for  which  a  service  interruption  ranging  from 
a  few  minutes  to  one  day  would  have  serious 
adverse  impact  upon  the  supporied  NSEP 
function. 

(a)  Criteria.  To  qualify  under  this 
subcategory,  a  service  must  suppori  at  least 
one  of  the  following  NSEIP  functions: 

(i)  Distribution  of  food  and  other  essential 
supplies. 

(ii)  Maintenance  of  national  monetary, 
credit,  and  financial  systems. 

(iii)  Maintenance  of  price,  wage,  rent,  and 
salary  stabilization,  and  consumer  rationing 
programs. 

(iv)  Control  of  production  and  distribution 
of  strategic  materials  and  energy  supplies. 

(v)  Prevention  and  control  of 
enviroiunental  hazards  or  damage. 

(vi)  Transportation  to  accomplish  the 
foregoing  NSEP  functions. 

(b)  Priority  level  assignment  Services 
under  this  subcategory  will  normally  be 
assigned  priority  levels  "4"  and  "5"  for 
provisioning  and  restoration  during 
Peace  lime/Crisis/Mobilization. 

d.  LimitationB.  Priority  levels  will  be 
assigned  only  to  the  minimum  number  of 
telecommunication  services  required  to 
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support  an  NSEP  function.  Priority  levels  will 
not  normally  be  assigned  to  backup  services 
on  a  continuing  basis,  absent  additional 
justification,  e.g.,  a  service  user  specifies  a 
requirement  for  physically  diverse  routing  or 
contracts  for  additional  continuity-of-service 
features.  The  Executive  Office  of  the 
President  may  also  establish  limitations  upon 
the  relative  numbers  of  services  which  may 
be  assigned  any  restoration  priority  level. 
These  limitations  will  not  take  precedence 
over  laws  or  executive  orders.  Such 
limitations  shall  not  be  exceeded  absent 
waiver  by  the  Executive  Office  of  the 
President. 

e.  Non-NSEP  services.  Telecommunication 
services  in  the  non-NSEP  category  will  be 
those  which  do  not  meet  the  criteria  for  either 
Emergency  NSEP  or  Essential  NSEP. 

[FR  Doc.  88-27108  Filed  11-22-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  387,  390, 391.  and  395 
[FHWA  Docket  No.  MC-1141 
RIN  2125-AA34 

Federal  Motor  Carrier  Safety 
Regulations;  General;  Tectinical 
Amendments 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Corrections  to  final  rule. 

SUMMARY:  This  document  includes 
seven  technical  amendments:  Five 
technical  amendments  correct  the  final 
rule  that  appeared  in  the  Federal 
Register  on  Thursday.  May  19. 1988  (53 
FR  18042);  one  amendment  corrects  a 
typographical  error  in  49  CFR  387.41  that 
appeared  in  the  final  rule  addressing 
minimimi  levels  of  financial 
responsibility  for  motor  carriers  which 
was  published  in  the  Federal  Register  on 
Monday,  November  21, 1983  (48  FR 
52683);  and  one  amendment  that 
corrects  typographical  errors  in  49  CFR 
395.2  and  395.13  that  appeared  in  the 
final  rule  addressing  hours  of  service  of 
drivers  and  the  use  of  automatic  on- 
board recording  devices  which  was 
published  in  the  Federal  Register  on 
Friday.  September  30, 1988  (53  FR 
38666).  The  first  correction  is  necessary 
to  reinstate  an  exemption  in  49  CFR 
391.2  for  certain  farm  vehicle  drivers 
which  was  inadvertently  omitted  from 
the  fmal  rule.  The  second  correction 
amends  49  CFR  390.5  by  removing  a 
definition  that  is  not  needed. 

The  third  correction  amends  49  CFR 
390.5  by  revising  the  definition  "exempt 
intracity  zone"  to  make  it  comport  with 
the  FHWA's  original  intent.  The  fourth 


correction  amends  49  CFR  390.27  to 
correctly  state  the  addresses  of  FHWA's 
regional  motor  carrier  safety  offices.  The 
fifth  correction  amends  49  CFR  387.41  so 
that  the  provisions  of  the  section  will  be 
clearly  understood  and  the  rule  will 
correctly  reflect  a  reorganization  within 
the  agency.  The  sixth  correction  amends 
49  CFR  390.21  so  that  the  provisions  of 
the  section  are  consistent.  The  seventh 
correction  redesignates  a  paragraph  in 
49  CFR  395.2  and  amends  49  CFR  395.13 
so  that  the  referral  to  another  section  is 
correct. 

EFFECTIVE  DATE:  November  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Thomas  P.  Kozlowski.  Office  of 
Motor  Carrier  Standards.  (202)  366-2981, 
or  Mr.  Thomas  P.  Holian.  Office  of  the 
Chief  Counsel,  (202)  366-1350.  Federal 
Highway  Administration.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  ET,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  at  52 
FR  26278  on  July  13. 1987.  the  FHWA 
proposed  to  amend  Part  390  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  and  to  make 
certain  conforming  amendments  to  other 
Parts  of  the  FMCSRs.  Inadvertently,  it 
was  proposed  to  remove  S  391.2(c). 
which  exempted  certain  farm  vehicle 
drivers  from  the  driver  qualification 
rules  of  Part  391,  while  leaving  the 
partial  exemption  for  drivers  of 
articulated  (combination]  farm  vehicles, 
which  appears  at  §  391.67.  intact.  The 
farm  driver  exemptions  found  in  §  391.2 
and  §  391.67  have  been  in  effect  since 
December  22. 1971.  and  were  issued  to 
meet  specific,  unique  transportation 
needs  of  the  country's  farm  community. 
We  have  received  no  evidence  that 
those  needs  have  changed  and  the 
FHWA  received  no  comments  regarding 
the  removal  of  \  391.2(c).  In  view  of  the 
fact  that  the  removal  of  §  391.2(c)  in  the 
final  rule  that  was  published  in  the 
Federal  Register  on  Thursday,  May  19, 
1988  (53  FR  18042]  was  inadvertent,  the 
FHWA  is  reinstating  S  391.2(c). 

The  second  technical  amendment 
made  today  corrects  §  390.27.  Locations 
of  regional  motor  carrier  safety  offices, 
to  reflect  several  recent  address  changes 
which  were  not  incorporated  in  the  final 
rule  that  was  published  in  the  Federal 
Register  on  Thursday,  May  19, 1988  (53 
FR  18042). 

Section  390.5,  Definitions,  as 
published  in  the  Federal  Register  on 
May  19. 1988  (53  FR  18054).  contained  a 
definition  of  "taxicab."  Since  vehicles 
having  a  gross  vehicle  weight  rating 


(GVWR)  of  10,000  pounds  or  less  or 
vehicles  designed  to  transport  less  than 
15  passengers,  including  the  driver,  are 
not  subject  to  the  FMCSRs.  the 
definition  of  "taxicab"  is  not  needed 
and  is.  therefore,  being  removed. 

The  definition  of  "exempt  intracity 
zone"  also  published  in  the  Federal 
Register  on  May  19. 1988  (53  FR  18054) 
is  amended  to  make  it  comport  with  the 
FHWA's  original  intent.  In  describing 
exempt  intracity  zones,  the  FHWA 
intended  to  refer  to  the  ICC  definition  of 
a  "commercial  zone"  simply  for 
purposes  of  delineating  the  geographic 
area  within  which  a  driver  or  vehicle 
otherwise  subject  to  the  agency's  safety 
regulations  would  be  exempt  from  those 
requirements.  It  was  not  the  FHWA's 
intent  to  limit  the  exemption  to  those 
drivers  who  were  "not  under  a  common 
control,  management,  or  arrangement 
for  a  continuous  carriage  or  shipment." 
See  49  CFR  1048.101  (republished  as 
section  44  of  Appendix  F  to  Subchapter 
B.  53  FR  18042, 18069  (1988)).  In  fact, 
drivers  under  such  common  control, 
management,  or  arrangement  were 
subject  to  a  similar  ICC  exemption  when 
operating  in  "terminal  areas."  49  U.S.C. 
10523.  The  amendment  to  the  definition 
of  "exempt  intracity  zone"  is  intended  to 
make  clear  that  it  applies  to  drivers  in 
these  geographic  locations  regardless  of 
whether  the  driver  is  under  a  common 
control,  management,  or  arrangement 
for  a  continuous  carriage  or  shipment. 

The  financial  responsibility 
requirements  for  motor  carriers  was 
published  in  the  Federal  Register  on 
Monday,  November  21, 1983  (48  FR 
52653).  Section  387.41,  Violation  and 
penalty,  was  originally  published  with  a 
typographical  error  that  changed  the 
intended  meaning  of  the  section.  The 
word  "capability"  was  used  wher>  the 
proper  word  for  the  appropriate 
sentence  should  have  been 
"culpabihty."  This  error  was  discovered 
recently  and  is  not  being  corrected  by 
this  technical  amendent.  This  technical 
correction  also  reflects  a  reorganization 
within  the  agency. 

Paragraph  (b)(4)  of  S  390.21.  Marking 
of  motor  vehicles,  refers  to  paragraphs 
(b)(1)  and  (b)(2),  but  should  also  have 
referred  to  (b)(3)  for  completeness 
(pertaining  to  information  which  must 
be  marked  on  a  motor  vehicle).  The 
omission  of  (b)(3]  from  this  paragraph 
was  inadvertent,  and  paragraph  (b)(4)  is 
being  revised  to  include  the  reference  to 
paragraph  (b)(3). 

A  final  rule  concerning  automatic  on- 
board recording  devices  was  published 
in  the  Federal  Register  on  Monday. 
September  30. 1988  (53  FR  39666).  This 
rule  included  a  definition  of  "automatic 


on-board  recording  device."  but  it 
incorrectly  designated  this  definition  as 
paragraph  (k).  That  paragraph  should 
have  been  designated  as  paragraph  (i)  to 
conform  to  changes  made  on  May  19. 
1988.  See  53  FR  18958.  Also, 
§  395.13(b)(2)  referred  incorrectly  to  the 
provisions  of  "5  395.13."  That 
typo^'aphical  error  is  being  corrected  by 
changing  the  referral  to  "i  395.15." 
Finally,  the  agency  has  received 
several  calls  questioning  the  discussion 
concerning  rescission  of  the  intracity 
zone  exemption  that  begins  on  page 
18046  of  the  May  19. 1988.  Federal 
Register.  The  discussion  heading 
incoirectly  appears  as  "Exempt  Intercity 
Operation  Drivers."  The  heading  should 
have  read  "Exempt  Intracity  Operation 
Drivers."  Two  additional  references  to 
"intercity  zones"  were  incorrectly  made 
in  the  body  of  the  disctission.  These 
were  typographical  errors  made  during 
printing  preparation.  The  entire 
discussion  addresses  the  "intracity  zone 
exemption"  and  should  be  interpreted 
that  way. 


List  of  Subjects  in  49  CFR  Parts  387.  390. 
and  391 

Highway  safety.  Highways  and  roads. 
Financial  responsibility.  Motor  carriers. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Motor 
vehicle  safety. 

In  view  of  the  above,  the  FHWA  is 
amending  49  CFR  Parts  387.  390.  391. 
and  395  as  follows: 

PART  387— {AMENDED] 

1.  The  authority  citation  for  Part  387  is 
rexnsed  to  read  as  follows: 

Authority:  49  LI.S.C.  10927  note:  49  CFR 
1.48. 

2.  Section  387.41  is  revised  to  read  as 

follows: 

§  387.41    Violation  and  pmaNy. 

Any  person  (except  an  employee  who 
acts  without  kiuiwledge)  who  kno%vingly 
violates  the  rules  of  tUs  subpart  shall  be 
liable  to  the  United  States  for  civil 
penalty  of  no  more  than  $104)00  for  each 
violation,  and  if  any  such  violation  is  a 


continuing  one.  each  day  of  violation 
will  constitute  a  separate  offense.  The 
amount  of  any  such  penalty  shall  be 
assessed  by  the  Associate 
Administrator  for  Motor  Carriers  or  his 
designee,  by  written  notice.  In 
determining  the  amount  of  such  penalty, 
the  Associate  Administrator  or  his 
designee  shall  take  into  account  the 
nature,  circumstances,  extent,  the 
gravity  of  the  violation  committed  and. 
with  respect  to  the  person  found  to  have 
committed  such  violation,  the  degree  of 
culpability,  any  history  of  (irior  offenses, 
ability  to  pay.  effect  on  ability  to 
continue  to  do  business,  and  such  other 
matters  as  justice  may  require. 

PART  390— [AMENDED] 

3.  The  authority  citation  for  Part  390 
continues  to  read  as  follows: 

Autkority:  49  U£.C.  App.  2503  and  2505:  40 
U.S.C.  3102  and  3104;  49  CFR  1.4a 

4.  Section  390^  is  revised  to  read  as 
follows: 

9390.27    Locations  Of  ragional  motor 
carrier  safety  officss. 


Region  No. 


1. 


4.. 

5.. 

6.. 
7.. 
8.. 


9... 
10. 


Terrttofy  induded 


Connecticut.  Maine,  Massachusetts.  New  Jersey,  New  Hampshire.  New  York.  Rhode  Island,  Vermont,  Puerto 
Rico,  and  the  Wgin  Mands.  That  part  of  Canada  aast  o(  Highways  19  and  8  from  Port  Bunwell  to 
Godarich.  ttwnoe  a  straight  line  running  north  through  Tobermory  and  Sudtxjry.  and  thence  due  north  to 
the  Canadian  border. 

Delaware.  l>strict  of  Columt>ia,  Maryland,  Pennsyhrania.  Virginia,  and  West  Virgir«a 


Alabama,  Flonda,  Georgia,  Kentucky.  Mississippi,  North  Carolina.  South  Carolina,  and  Tennessee. 


Hhnois,  Indiana,  Michigan,  Minnesota,  Ohio,  and  Wisconsin.  That  part  of  Canada  west  of  Highways  19  and  8 
from  Port  Burwell  to  Goderich.  thence  a  straight  ine  njnning  north  through  Tobermory  and  Sudbury,  and 
thence  due  north  to  the  Canadian  border,  and  east  ol  the  boundary  between  the  Provinces  of  Ontario  and 
Manitoba  to  Hudson  Boy  arvl  tt>ance  a  straight  line  north  to  the  Canadian  border. 

Artiansas,  Louisiana.  New  Mexico,  Oklahoma,  and  Texas  All  of  Mexico,  except  the  States  of  Baia  Calitomia 
and  Sonera  and  the  Territory  of  Baja  California  Sur..  Mexico.  All  rwtions  south  of  Mexico. 


Iowa,  Kansas.  Missouri,  arid  Net>raska 


Colorado.  Montana.  North  (Dakota.  South  Dakota.  Uta^  Wyoming.  That  part  of  Canada  west  of  the  boundary 
between  the  Provinces  of  Ontario  and  Manitoba  to  Hudson  Bay  and  thence  a  straight  line  due  north  to 
the  Cana(fian  border,  and  east  of  Highway  95  from  Kingsgate  to  Blaetjerry  and  thence  a  straight  fine  due 
north  to  the  Canadian  border. 

Arizona.  Califomia.  HawaK.  Nevada.  Guam,  American  Samoa,  and  Mariana  Islands.  The  States  of  Baia 
CaMomia  and  Sonora.  Maxica  aixl  the  Territory  of  Baia  CaMomia  Sur.,  Mexico. 

Alaska,  klaho.  Oregon,  and  Washington.  That  part  of  Canada  west  of  Highway  95  Kingsgate  to  Blaeberry 
and  thence  a  straigtit  line  due  rxjrth  to  the  Canadian  border,  and  all  the  Province  of  British  Columbia. 


Location  of  regional  olVoe 


Leo  W.  O'Brien  Federal  Olice  BuBd- 
ing.  Room  719.  Albany.  NY  12207- 
2334. 

31   Hopkins  Ptaza,  Federal  Buikftng. 

Room  1615.  BaMmora.  MO  21 201- 

2819. 
1720   Peachtree   Road.   NW..   Suite 

219.  Atlanta.  GA  30367-2349. 
18209  Dixie  Higtiway,  Homewood.  IL 

60430-2294. 


Room  6A00.   Federal   Buildno.  819 

Taytor     Street.     Fort    Worth.     TX 

76102-6115. 
6301     Rockhill     Road.     P.O.     Box 

419715,  Kansas  City.  MO  64141- 

6715. 
555  Zang  Street,  Room  400.  Lake- 

VWXXL  CO  80228-1014. 


211  Main  Street  Room  1106.  San 
Francisco.  CA  94105-1926. 

Mohawk  BuiWing.  Room  312.  708 
SW.  Third  Avenue,  Portland.  OR 
97204-2491 


5.  In  §390.5.  the  definition  of 
"taxicab" \a  removed  and  the  definition 
of  "Exempt  intracity  zone"  is  revised  to 
read  as  follows: 

S390l5    DoWnWton*. 


"Exempt  intracity  zone"  means  the 
geographic  area  of  a  mimicipality  or  the 
commercial  zone  of  that  mimicipality 
described  by  the  ICC  in  49  CFR  Part 
1048,  revised  as  of  October  1. 1975.  The 


descriptions  are  printed  in  Appendix  F 
to  Subchapter  B  of  this  chapter.  The 
term  "exempt  intracity  zone"  does  not 
include  any  municipality  or  commercial 
zone  in  the  State  of  Hawaii.  For 
purposes  of  §  390.3(g).  a  driver  may  be 
considered  to  operate  a  vehicle  wholly 
within  an  exempt  intracity  zone 
notwithstanding  any  common  control, 
management,  or  arrangement  for  a 


continuous  carriage  or  shipment  to  or 
from  a  point  without  such  zone. 

•  *        •        •        • 

6.  in  §  390.21.  paragraph  (b](4}  is 
revised  to  read  as  follows: 

§  390.21    Marking  of  RWtor  voMcles. 

•  *         •         *         • 

(b)  •  •  • 

(4)  If  the  name  of  any  person  other 
than  the  operating  carrier  appears  on 


47544    Federal  Register  /  Vol.  53,  No.  226  /  Wednesday,  November  23,  1988  /  Rules  and  Regulations 


Federal  Reyster  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Rules  and  Regulations   47545 


the  motor  vehicle  operated  under  its 
own  power,  either  alone  or  in 
combination,  the  name  of  the  operating 
carrier  shall  be  followed  by  the 
information  required  by  paragraphs 
(b)(1),  (2).  and  (3)  of  this  section,  and  be 
preceded  by  the  words  "operated  by. " 


PART  391— [AMENDED] 

7.  The  authority  citation  for  Part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C. 
504  and  3102:  49  CFR  1.48. 

8.  In  §  391.2,  paragraph  (c)  is 
reinstated  and  reads  as  follows: 

§  391 .2    General  exemptions. 


(c)  Certain  farm  vehicle  drivers.  The 
rules  in  this  part  do  not  apply  to  a  farm 
vehicle  driver  except  a  farm  vehicle 
driver  who  drives  an  articulated 
(combination)  motor  vehicle  that  has  a 
gross  weight,  including  its  load,  of  more 
than  10,000  pounds.  (For  limited 
exemptions  for  farm  vehicle  drivers  of 
heavier  articulated  vehicles  see 
§  391.67.) 

PART  395— {AMENDED] 

9.  The  authority  citation  for  Part  395 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  3102;  49  U.S.C.  App. 
2505;  and  49  CFR  1.48. 

S395J2  [Amended] 

10.  In  §  395.2,  paragraph  (k)  is 
redesignated  as  paragraph  (i). 

11.  In  S  395.13,  paragraph  {b)(2)  is 
revised  to  read  as  follows: 

§  395. 1 3    Drivers  declared  out  of  service. 

*         «         *         *         * 

(b)  *  *  • 

(2)  No  driver  required  to  maintain  a 
record  of  duty  status  under  §  395.8  or 
S  395.15  of  this  part  shall  fail  to  have  a 
record  of  duty  status  current  on  the  day 
of  examination  and  for  the  prior  seven 
consecutive  days. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  hsted  in  the  UniHed  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  section  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.217,  Motor  Carrier  Safety.) 


Issued  on  November  16, 1988. 

Anthony ).  McMahon, 

Chief  Counsel,  Federal  Highway 

Administration. 

[FR  Doc.  88-27032  Filed  11-22-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
{Docket  No.  71147-8002] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure. 

SUMMARY:  NOAA  announces  closure  of 
the  Bering  Sea  subarea  to  fruther 
retention  of  other  rockfish  and  sablefish 
by  U.S.  vessels.  This  action,  taken  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bearing  Sea  and  Aleutian  Islands  Area 
(FMP),  limits  retention  of  other  rockfish 
and  sablefish  to  the  amoimt  specified  for 
total  allowable  catch  (TAC). 
dates:  Effective  November  19, 1988, 12 
noon  AST  (2100  GMT).  Comments  will 
be  accepted  through  December  5, 1988. 
ADDRESS:  Comments  should  be  mailed 
to  ]ames  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802-1668.  or  be  delivered 
to  Room  453,  Federal  Building,  709  West 
Ninth  Street,  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Sigler,  Fishery  Research  Biologist, 
NMFS,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
FMP,  which  governs  the  groundfish 
fishery  in  the  exclusive  economic  zone 
(EEZ)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act,  is 
implemented  by  rules  appearing  at  50 
CFR  Parts  611  and  675. 

Under  S  675.20(a)(8),  the  Director, 
Alaska  Region,  NMFS  has  determined 
that  the  total  allowable  catches  (TACs) 
of  other  rockfish  and  sablefish  in  the 
Bearing  Sea  subarea  will  be  reached  by 
1200  AST  (2100  GMT)  November  19, 
1988.  After  this  time,  U.S.  fishermen 
must  treat  other  rockfish  and  sablefish 
in  the  same  manner  as  prohibited 
species,  as  described  in  §  675.20(c),  for 
the  remainder  of  the  fishing  year. 

Other  notices  concerning  other 
rockfish  were  effective  January  1, 1988 
(53  FR  894.  January  14. 1988)  and 
September  30, 1988  (53  FR  3907,  October 


5, 1988).  Other  notices  concerning 
sablefish  were  effective  January  1, 1988 
(53  FR  894,  January  14, 1988),  June  11, 
1988  (53  FR  22328,  June  5, 1988),  and 
September  28, 1988  (53  FR  38725. 
October  3, 1988). 

ClassificatioD 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(a)(8)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  prevent  the 
TACs  for  other  rockfish  and  sablefish  in 
the  Bering  Sea  subarea  from  being 
exceeded. 

Interested  persons  are  invited  to 
submit  comments  in  writing  to  the  above 
address  for  15  days  after  the  effective 
date  of  this  notice. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  18, 1988. 
Alan  Dean  Parsons, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-27128  Filed  11-18-88;  4;09  am] 
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50  CFR  Part  675 
IDocket  No.  71147-8002] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFSt  NOAA,  Commerce. 
ACTION:  Notii^nn  inseason  adjustment 
and  reopgiyli^. 

SUMMARY:  NOAA  announces  (1)  the 
apportionment  of  amounts  of  pollock  to 
domestic  fishermen  delivering  fish  to 
foreign  processors  (JVP)  from  amounts 
originally  apportioned  to  domestic 
fishermen  processing  fish  or  delivering 
fish  to  domestic  processors  (DAP)  and 
(2)  the  reopening  of  the  Bering  Sea 
subarea  to  directed  JVP  fishing  for 
pollock.  These  actions,  taken  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP),  are  necessary  to  assure  optimum 
use  of  pollock  by  allowing  JVP  fishing  in 
the  Bering  Sea  subarea  to  resume.  They 
are  intended  as  a  conservation  measure 
to  comply  with  the  objectives  of  the 
FMP. 


DATES:  Effective  November  20, 1988, 
noon  A.8.t  (2100  G.m.t.).  Comments  will 
be  accepted  through  December  5, 1988. 
ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  201668, 
Juneau,  AK  99802,  or  be  delivered  to 
Room  453,  Federal  Building.  709  West 
Ninth  Street,  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Peacock,  Resource  Management 
Specialist,  NMFS,  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 
FMP,  which  governs  the  groimdfish 
fishery  in  the  U.S.  exclusive  economic 
zone  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  is 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

In  1988, 15  percent  of  the  Total 
Allowable  Catch  (TAC)  for  groundfish 
in  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  was  placed  in  the 
non-specific  reserve,  the  initial 
specifications  for  DAP  were  determined, 
and  the  remaining  amounts  were 
provided  to  domestic  fishermen 
delivering  fish  to  foreign  processors  (53 
FR  894.  January  14. 1988).  No  initial 
specification  was  provided  for  TALFF 
because  U.S.  fishermen  are  able  to 
harvest  and/or  process  the  TAC. 

The  following  prior  in-season  actions 
during  1988  have  apportioned  amounts 
of  groundfish  from  the  reserve  to  DAP 
and/or  JVP,  or  amounts  from  DAP  to 
JVP:  April  14  (53  FR  12772,  April  19, 
1988),  May  5  (53  FR  18552,  May  10. 1988). 


May  20  (53  FR  19303,  May  25, 1988).  June 
17  (53  FR  23402,  June  22. 1988),  July  11 
(53  FR  26599,  July  14, 1988),  July  22  (53 
FR  28229,  July  27, 1988),  August  25  (53  FR 
33140,  August  30, 1988),  September  6  (53 
FR  35081,  September  9, 1988),  September 
28  (53  FR  38725,  October  3, 1988), 
September  30  (53  FR  39097,  October  5. 
1988),  and  October  14  (53  FR  40894. 
October  19, 1988). 

Reapportioiunent  to  JVP 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director)  has  determined  from 
DAP  catch-to-date  and  the  NMFS  DAP 
survey  completed  in  November,  1988, 
that  DAP  will  harvest  and  process 
526,000  metric  tons  (mt)  of  pollock  in  the 
Bering  Sea  subarea  by  the  end  of  1988. 
The  current  (early-November)  DAP 
catch  of  Bering  Sea  subarea  pollock 
(380,715  mt)  is  71  percent  of  the  536,162 
mt  quota.  For  this  reason,  the  Regional 
Director  has  determined  that  the  current 
DAP  amount  of  Bering  Sea  subarea 
pollock  is  excess  to  DAP  needs  in  1988. 
Therefore,  10,000  mt  of  the  DAP  amount 
for  Bering  Sea  subarea  pollock  is 
transferred  to  the  JVP  amount  for  Bering 
Sea  subarea  pollock  (Table  1). 

Reopening 

U.S.  fishermen  delivering  to  foreign 
processors  were  required  by  NMFS  to 
cease  directed  fishing  for  pollock  in  the 
Bering  Sea  subarea  on  October  6  (53  FR 
39479,  October  7, 1988)  to  leave 
sufficient  quota  to  provide  bycatch  of 
this  species  in  other  JVP  fisheries.  This 


notice  increases  the  JVP  amount  for 
pollock  to  an  amount  that  may  be  taken 
in  directed  fisheries.  Therefore,  foreign 
processors  may  resume  the  receipt  of 
pollock  harvested  from  the  Bering  Sea 
subarea  or  may  resimie  the  receipt  of 
pollock  within  the  Bering  Sea  subarea  as 
of  noon,  A.8.t.  November  20, 1988.  Th's 
notice  reverses  the  closure  to  the 
directed  JVP  fishery  for  pollock  in  the 
Bering  Sea  subarea  (see  53  FR  39479, 
October  7. 1988). 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Chder  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  will  allow  JVP  fishermen  to 
begin  directed  fishing  for  Bering  Sea 
pollock.  Interested  persons  are  invited 
to  submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice,  in 
accordance  with  S  675.20(b)(2)(i). 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  18  U.S.C.  1801  et  seg. 
Dated:  November  18, 1988. 
Alan  Dean  Parsons, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 


I 


Tabix  1.— Bering  Sea/ Aleutians  Reapportionments  of  Initial  TAC 

[All  values  are  in  metric  tons] 


Pollock  (Bering  Sea  sut>8rea) 

TAC=1.312,000;  ABC=1,500,000 

Total  frAC= 2,000.000) 


DAP 

JVP 

DAP 

JVP 

Reserve. 


Current 


536,162 

775,838 

700,173 

1.291.634 

8,193 


Thisactior 


-10,000 
-t- 10,000 
-10,000 
-f  10,000 
(1) 


Revised 


526.162 

785,638 

690,173 

1,301,634 

8,193 


(1)  No  change. 

[FR  Doc.  88-27129  Filed  11-18-88: 4:15  pm] 
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This  section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.   The  purpose  of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior   to  the   adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  CAS-RM-80-118] 

Energy  Conservation  Program  for 
Consumer  Products;  Proposed 
Rulemaking  and  Public  Hearing 
Regarding  Test  Procedures  for 
Refrigerators,  Refrigerator-Freezers 
and  Freezers 

AGENCY:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 

ACTION:  Proposed  rule:  Correction. 

summary:  On  September  26, 1988  (53  FR 

37416).  DOE  published  a  proposed  rule 
to  amend  test  procedures  for 
refrigerators,  refrigerator-freezers,  and 
freezers.  This  document  corrects  the 

errors  in  that  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglass  S.  Abramson,  U.S.  Department 
of  Energy,  1000  Independence  Avenue 
SW.,  Washington.  DC,  20585,  (202)  586- 
9507. 

Issued  in  Washington.  DC,  November  17. 
1988. 
]o\m  R.  Berg, 

Acting  Assistant  Secretary  Conservation  and 
Renewable  Energy. 

PART  430— (CORRECTED] 

Appendix  Al  to  Subpart  B — [Corrected] 

1.  In  Appendix  Al  to  Subpart  B  of  Part 
430,  5.2.1.3  Variable  Defrost  Control  the 
equation  for  calculating  "CT"  is 
corrected  as  follows: 
5.2.1.3 

•  •  *  •  « 

CT=(CTlXCTm)/(Fx  (CTm-CTJ+CTJ 


Appendix  Bl  to  Subpart  B—[Correctedj 

2.  In  Appendix  Bl  to  Subpart  B  of  430, 
5.2.1.3  Variable  Defrost  Control  the 


equation  for  calculating  "CT'  is 
corrected  as  follows: 

•  •  •  *  4 

CT=(CTi.xCT„)/(Fx  (CT^-CTi)-t-CTJ 
*  *  «  *  * 

(FR  Doc.  88-27142  Filed  11-22-88:  8:45  am) 
BILUHG  COOC  6450-01-M 


SMALL  BUSINESS  ADMINrSTRATION 
13  CFR  Part  125 

Procurement  Automated  Source 
System 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
amend  its  regulations  relating  to  the 
collection  of  fees  and  distribution  of 
user  guides  in  connection  with  the 
Procurement  Automated  Source  System 
(PASS).  The  purpose  of  these 
amendments  is  to  facilitate  an 
expansion  of  the  number  of  users  which 
had  to  date  been  limited  by  certain 
contract  provisions.  The  primary  effect 
of  these  changes  would  be  to  free  the 
expansion  of  PASS  from  the  constraints 
of  the  Agency's  budget  process,  while 
retaining  the  Agency's  own  access  to  the 
system  and  its  control  over  fundamental 
decisions  related  to  the  operation  of  the 
system. 

DATES:  Comments  must  be  submitted  on 
or  before  December  8, 1988. 
ADDRESS:  Comments  should  be 
submitted  to  Jonathan  H.  Mertz,  Special 
Assistant  to  the  Associate 
Administrator  for  Procurement 
Assistance,  1441  L  Street,  NW.,  Room 
600,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  H.  Mertz  (202)  653-6635. 
SUPPLEMENTARY  INFORMATION:  Under 
current  procedures  the  Small  Business 
Administration  maintains  a  Procurement 
/Automated  Source  System  (PASS) 
through  a  private  contractor  and  allows 
small  and  large  businesses  and 
government  agencies  direct  access  to 
the  system.  This  proposed  rule  is  in 
connection  with  a  proposed 
restructuring  of  the  contract  fee 
arrangements  for  the  PASS  system. 

Under  existing  provisions,  the 
contractor  receives  a  monthly  base  user 
interface  fee,  and  fixed  fee  per  user  for 
any  users  above  the  number  allowed 


under  the  base  user  interface  fee,  both 
paid  by  the  Agency.  The  number  of  base 
users  is  set  and  the  number  of  additional 
users  is  theoretically  imlimited.  Under 
the  current  provisions  of  the  contract. 
Agency  funding  levels  would  restrict  the 
ultimate  number  of  system  users. 

The  proposed  rule  would  eliminate  the 
requirement  that  all  user  receipts  be 
credited  to  the  agency  and  would  make 
the  contractor  responsible  for  all 
accounts  receivable  and  collection 
duties.  The  rule  would  also  reduce  the 
number  of  manuals  required  to  be 
distributed  to  each  new  user  from  two  to 
one. 

Compliance  With  Executive  Order 
12291,  Executive  Order  12612.  the 
Regidatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35). 

Executive  Order  12291 

For  the  purposes  of  E.0. 12291,  SBA 
has  determined  that  this  proposed  rule 
would  not  be  a  major  rule  if 
promulgated  in  final  form  because  it 
would  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  or 
cause  a  major  increase  in  costs  for 
consumers,  individuals,  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  businesses  to 
compete  with  foreign-based  businesses 
in  domestic  or  export  markets.  The  total 
anticipated  PASS  budget  would  be  $1.2 
million  for  fiscal  year  1989  and  the 
number  of  additional  users  are 
estimated  at  150.  Assuming  normal  use, 
the  additional  users  would  be  expected 
to  generate  approximately  $43,200  per 
year  in  user  fees.  This  assumes  the 
current  user  fee  rate  of  $24  per  hour  of 
usage.  This  is  well  below  the  $100 
million  annual  floor  specified  by  E.G. 
12291. 

Executive  Order  12612 

This  proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

Regulatory  Flexibility  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq. ), 
SBA  certifies  that  this  rule,  if 


promulgated  in  final  form,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
direct  effects  of  this  rule  would  be  on 
the  PASS  contractor  and  on  those  users 
who  would  receive  one  fewer  training 
manual.  Additionally,  most  PASS  users 
are  not  small  businesses. 

Paperwork  Reduction  Act 

If  promulgated  in  final  form,  this  rule 
would  not  impose  any  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  ch.  35. 

list  of  Subjects  in  13  CFR  Part  125 

Government  procurement  Small 
business.  Technical  assistance. 

For  reasons  set  forth  above.  Title  13, 
Part  125  of  the  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  125— [AMENDED] 

1.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  Section  610(a]  of  Pub.  L  100-202, 
101  Stat.  1339,  sees.  5(b)  (6),  8  and  IS  of  the 
Small  Business  Act.  72  Stat.  384,  as  amended 
(15  U.S.C  631  et  seq.].  31  U.S.C.  9701,  9702,  96 
Stat.  1051). 

S  125.10    [Amended] 

2.  Section  125.10(b)  is  amended  by 
removing  from  the  sentence  which 
begins  "The  contractor  will  bill 
SBA  *  *  *  "  the  phrase  "minus  any 
fees  it  collects  from  non-SBA  users," 
and  substituting  in  the  sentence 
beginning  "Each  PASS  ID 

entitles  *  *  *  "  the  phrase  "one  PASS 
User  Guide"  for  "two  PASS  User 
Guides." 

Dated:  November  17,  1988. 
James  Abdnor, 
Administrator. 
[FR  Doc.  88-27043  Filed  11-22-88:  8:45  am) 

BIUJNO  CODE  a02S-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3480-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio; 
Ozone 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA) 
ACTION:  Proposed  rule. 

summary:  USEPA  is  proposing  to 
approve  a  site-specific  revision  to  the 
ozone  portion  of  the  Ohio  State 


Implementation  Plan  (SIP)  for  the 
Goodyear  Tire  and  Rubber  Company 
(Goodyear)  in  St.  Marys,  Ohio.  'The 
proposed  revision  was  submitted  in  the 
form  of  variances  for  Goodyear  lines 
KOOl  to  K019,  and  exempts  them  from 
the  requirements  contained  in  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
21-09(U).  The  variances  also  limit  the 
total  volatile  organic  compound  (VOC) 
emissions  from  the  lines  to  225  tons  per 
year.  USEPA  is  proposing  approval  of 
this  revision  because  the  source  is 
located  in  Auglaize  County.  Auglaize 
County  has  always  been  designated  as  a 
rural  attainment/unclassified  area  for 
ozone  and,  thus,  the  existing  control 
requirements  are  not  required  by  the 
Clean  Air  Act. 

DATE:  Comments  must  be  received  on  or 
before  December  23, 1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
request  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  addresses  for  review:  (It 
is  recommended  that  you  telephone 
Debra  Marcantonio,  at  (312)  886-6088, 
before  visiting  the  Region  V  office). 
Air  and  Radiation  Branch,  Region  V, 
5AR-26,  U.S.  Environmental 
Protection  Agency,  230  South 
Dearborn  Street,  Chicago,  Illinois 
60604 
Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive,  P.O.  Box  1049. 
Columbus,  Ohio  43266-0149. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  S. 
Dearborn  Street,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Marcantonio  at  (312)  886-6088). 
SUPPlfMENTARY  INFORMATION  CONTACr. 
USEPA  approved  the  Ohio  VOC  rules  as 
part  of  the  ozone  SIP  as  meeting  the 
reasonable  available  control  technology 
(RACT)  Part  D  requirements  of  the 
Clean  Air  Act  on  October  31, 1980  (45 
FR  72122),  and  June  29, 1982  (47  FR 
28097).*  Although  RACT  VOC 
regulations  are  required  by  PART  D  of 
the  Clean  Air  Act  in  all  ozone 
nonattainment  areas.  Ohio's  rules  are 
applicable  to  both  attainment  and 
nonattainment  areas. 

On  June  1, 1987,  the  Ohio 
Environmental  Protection  Agency 


■  RACT  is  defined  as  the  lowest  emission  rale 
that  a  source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is  reasonably 
available  considering  technological  and  economic 
feasibility. 


(OEPA)  submitted  a  revision  to  its  ozone 
SIP  for  the  Goodyear  Tire  and  Rubber 
Company  (Goodyear)  in  St.  Marys, 
Ohio.  The  proposed  revision  request 
was  submitted  in  the  form  of  variances 
for  the  Goodyear  sources.  The  variances 
exempt  Goodyear  lines  KOOl  to  K019 
from  the  requirements  contained  in  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
21-09(U).  The  variances  also  limit  the 
total  volatile  organic  compound  (VOC) 
emissions  from  the  lines  (KOOl  to  K019} 
to  255  tons  of  volatile  organic 
compounds  per  year.  (These  lines  are 
used  to  coat  metal). 

The  State  requested  that  this  revision 
be  approved  as  a  site-specific  RACT 
determination  for  Goodyear.  As 
discussed  below,  this  revision  is  not 
approvable  as  a  site-specific  RACT 
determination  because  it  does  not  meet 
all  of  USEPA's  requirements.  However, 
the  revision  can  be  approved  as  a 
relaxation  from  RACT  requirements. 

This  source  is  located  in  Auglaize 
County.  Auglaize  County  has  always 
been  designated  as  a  rural  attainment/ 
unclassified  area  for  ozone.  Therefore, 
RACT  (the  existing  control  requirements 
in  the  approved  SIP]  is  not  required  by 
the  Clean  Air  Act  in  this  area. 

Evaluation  of  Revision  as  a  Site-Specific 
RACT  Determination 

The  State  attempted  to  demonstrate 
that  the  existing  control  requirement  (3.5 
pounds  of  VOC  per  gallon  of  coating, 
excluding  water  limit)  does  not 
represent  RACT  for  Goodyear  and 
requested  a  site-specific  RACT 
determination.  In  order  for  a  site- 
specific  RACT  determination  to  be 
approvable,  a  source  must  demonstrate 
that  it  is  either  technically  or 
economically  infeasible  to  meet  an 
emission  rate  limit  lower  than  that 
proposed  as  site-specific  RACT  for  the 
source. 

Reductions  in  VOC  emissions  may  be 
obtained  either  by  reducing  the  VOC 
content  of  the  coatings  or  by  installing 
control  systems  to  capture  and  destroy 
the  VOC  before  they  escape  into  the 
ambient  air.  Therefore,  it  must  be 
demonstrated  that  both  of  these  control 
methods  are  either  technically  or 
economically  infeasible  at  the  facility. 

1.  VOC  Content  of  Coatings 

The  State  submitted  correspondence 
between  Goodyear  and  its  two  adhesive 
suppliers  in  order  to  document  that 
complying  adhesives  are  not  available. 
However,  this  correspondence  does  not 
adequately  demonstrate  that  complying 
adhesives  are  not  available.  Both  of  the 
suppliers  indicated  that  they  currently 
have  some  waterbased  adhesives 
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available  and  are  working  to  develop 
others.  In  addition,  the  State  did  not 
submit  documentation  which  shows  that 
Goodyear  has  performed  an  adequate 
investigation  of  additional  suppliers  that 
could  reasonably  be  expected  to  provide 
such  adhesives.  A  detailed  discussion 
on  the  extent  of  such  an  investigation  is 
contained  in  appendix  A  of  the 
proposed  rulemaking  on  the  Easco 
antion  published  on  November  9. 1988  at 
(53  FR  45285).  (Although  the  Easco 
action  pertains  to  RACT  requirements  in 
a  nonattainment  area,  the  same  kind  of 
investigation  applies  to  RACT 
determinfjtions  in  attainment  areas 
where  there  is  an  accommodative  SIP  in 
place.) 

Additionally,  even  if  Goodyear  was 
able  to  demonstrate  that  it  is  infeasible 
to  meet  the  3.5  pounds  of  VOC  per 
gallon  of  coating  (excluding  water]  limit, 
the  variance  would  still  have  to  be 
changed  to  include  an  alternative  RACT 
emission  rate  limit.  Such  an  alternative 
limit  would  have  to  be  documented  as 
the  lowest  emission  rate  that  Goodyear 
could  meet  using  low  solvent  or 
waterbased  coatings.  The  variance 
currently  contains  only  an  aimual  limit 
of  255  tons  per  year.  A  tons  per  year 
limit  is  not  approvable  as  a  RACT  limit. 
A  daily  emission  rate  Umit  is  required. 
(Alternatively  a  longer  averaging  time, 
e.g.,  30  days,  could  be  approved  if  the 
revision  request  met  USEPA's  policy  on 
long-term  averaging  for  VOC  source 
emission  liniits  which  is  contained  in  a 
me.T.orandum  from  John  O'Connor, 
former  Acting  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards, 
dated  January  20, 1984.) 

2.  Add-on  Control  Systems 

USEPA  has  determined  that  add-on 
controls,  specifically  incinerators  and 
carbon  adsorption,  are  technically 
feasible  means  of  limiting  VOC 
emissions  from  sources  in  the  metal 
surface-coating  category.  (Control  of 
X'olatile  Organic  Emissions  from 
Existing  Stationary  Sources — Volume 
VI:  Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products,  EPA-^50/2- 
78-015,  pp.  2-6.)  Facilities  that  are 
unable  to  comply  with  emission  limits 
by  using  low- VOC  coating  should  install 
add-on  controls  if  the  installation  of 
such  controls  is  economically 
reasonable. 

The  State  has  submitted  a  study  from 
Goodyear  to  demonstrate  that  control  of 
VOC  emissions  through  add-on  controls 
would  be  unreasonably  costly.  USEPA 
has  reviewed  this  study  and  agrees  that 
the  cost-effectiveness  as  reported  in  the 
study  is  higher  than  that  determined  in 
USE3>A'8  Control  Technique  Guideline 
for  Miscellaneous  Metal  Parts  and 


Products  as  representing  RACT. 
Therefore,  add-on  control  can  be 
considered  economically  infeasible  for 
this  facility. 

However,  because  the  State  did  not 
demonstrate  that  complying  adhesives 
are  not  available  as  noted  in  item  #1 
above,  USEPA  caimot  approve  this 
revision  as  a  site-specific  RACT 
determination.  However,  as  discussed  in 
detail  below,  this  revision  is  approvable 
as  a  relaxation  from  RACT. 

Evaluation  of  Revision  as  a  Relaxation 
From  RACT  Requirements 

Goodyear's  St.  Marys  facility  is 
located  in  Auglaize  County  which  has 
been  designated  rural  attainment/ 
unclassified  for  ozone.  RACT 
regulations  were  adopted  in  this  area  to 
accommodate  growth  rather  than  to 
attain  the  ozone  standard.  Therefore, 
this  revision  can  be  approved  as  a 
relaxation  from  RACT.  The  original 
basis  of  this  accommodative  ozone  SIP 
for  areas  classifled  as  attainment/ 
unclassiHable  was  to  require  RACT 
level  controls  on  existing  sources,  in  lieu 
of  requiring  new  major  sources  of  VOC 
to  do  preconstruction  monitoring.  This 
monitoring  would  normally  be  required 
of  new  major  sources  in  attainment/ 
unclassifiable  areas  under  USEPA's 
prevention  of  significant  deterioration 
regulations.  The  rationale  behind  this 
tradeoff  is  that  the  "extra"  emission 
reductions  obtained  from  these 
additional  RACT  controls  would  be  able 
to  accommodate  new  source  growth  in 
these  attaiimient/unclassifiable  areas. 
Therefore,  this  action,  when 
promulgated,  will  cancel  the 
accommodative  SIP  for  Auglaize 
County.  This  means  that  all  new  major 
VOC  sources  and  major  modifications  in 
this  county  must  comply  with  all  the 
PSD  monitoring  requirements.  Because 
this  portion  of  the  State's 
accommodative  SIP  never  had  any  effect 
relative  to  any  designated  ozone 
nonattainment  area  SIP,  the  RACT 
relaxation  in  this  notice  will  also  have 
no  effect  on  nonattainment  areas.  All 
sources  wishing  to  locate  in 
nonattainment  areas  must  comply  with 
the  State's  federally  approved  Part  D 
new  source  review  program. 

USEPA  assumes  that  Ohio  would 
prefer  to  have  this  variance  approved 
and  cancel  the  accommodative  SIP  for 
the  duration  of  the  variance.  If  Ohio 
does  not  wish  to  have  the  variance 
approved  on  this  basis,  it  should  so 
indicate  during  the  public  comment 
period  for  this  notice. 

The  State  of  Ohio  has  issued 
variances  for  lines  KOOl  to  K019.  In 
addition  to  limiting  the  total  volatile 
organic  compound  emissions  from  the 


lines  to  255  tons  per  year,  the  variances 
also  contain  recordkeeping  requirements 
and  quarterly  reporting  requirements. 
This  SIP  revision  was  submitted  to 
USEPA  in  the  form  of  a  variance  issued 
by  the  State  to  the  Goodyear  Tire  and 
Rubber  Company.  This  variance  expires 
three  years  after  fmal  approval  by 
USEPA.  Therefore,  this  SIP  revision  is 
only  effective  for  that  period  of  time. 
After  this  period,  the  SIP  for  Goodyear 
reverts  to  the  USEPA  approved  Ohio  SIP 
contained  in  Ohio  Administrative  Code 
(OAC)  Rule  374S-21-09(U).  Additionally 
the  accommodation  SIP  would  be  in 
place  again  at  that  time. 

Proposed  Action 

USEPA  is  proposing  to  approve  this 
SIP  revision  for  the  following  reasons: 
(1)  The  Goodyear  facility  is  in  Auglaize 
County,  which  is  a  rural  attainment  area 
for  ozone.  The  Clean  Air  Act  does  not 
require  RACT  level  VOC  control  in 
areas  that  have  always  been  designated 
attainment:  and  (2)  Approval  of  this 
proposed  SIP  revision  will  not  increase 
the  historical  VOC  emission  level  from 
this  source.  Under  USEPA  existing 
policy,  however,  no  demonstration  of 
attainment  and  maintenance  was 
required  in  the  SIP  for  rural  ozone 
attainment  areas. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  November  16. 1987. 
Frank  M.  Covington, 
Acting  Regional  Administrator. 

Editorial  Note:  This  document  was  recevind 
by  the  office  of  the  Federal  Register 
November  18, 1988. 
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Approval  and  Promulgation  of 
Implementation  Plans;  Otilo 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 


action:  Proposed  rulemaking. 


SUMNANV:  USGPA  is  proposing  to 
approve  a  revisioa  to  tiie  ozone  portion 
of  the  Ohio  State  Impleinentation  Plan 
(SIP)  for  Mansfield  fVodacts  Cooipany 

in  Mansfield,  Richland  County,  Ohio. 
This  revision  was  submitted  by  the 
State  as  an  alternative  emission  control 
program  (bubble)  for  a  primer  flowcoat 
line  (K002)  and  an  electrostatic  ^ray 
line  (KOOS).  The  terms  and  conditions  for 
the  variance  and  permit  for  these  lines 
limit  volatiie  organic  compound  (VOC) 
emissions  from  the  primer  Qowcoat  line 
to  2.62  pounds  of  VOC  per  gallon  of 
coatiog,  excluding  water,  and  limit  VOC 
emissions  from  the  electrostatic  spray 
line  to  3.45  pounds  of  VOC  per  gallon  of 
coating,  excluding  water. 

The  revisioa  does  not  meet  the 
requirements  of  USEPA's  December  4, 
1986  (51  ¥R  43814),  fmal  emission 
trading  policy  statement  (ETPS)  and, 
therefore,  cannot  be  proposed  to 
approve  this  revision  as  a  relaxation 
from  the  Reasooably  Available  Control 
Technology  (RACT)  requirements  in  the 
SIP,  because  the  Clean  Air  Act  does  not 
require  RACT  level  control  in  areas, 
such  as  Richland  County,  designated  as 
attaining  the  NatioDEil  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone. 
DATE:  Comments  must  be  received  on  or 
before  December  23, 1986. 
AOORESSeK  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review,  pt  is  recommended  that  you 
telephone  Mag^e  Greene,  at  (312)  886- 
C029,  before  visitr^  the  Region  V  office.) 
U.S.  EnnraBmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch 

(5AR-Z6),  230  Soudi  Dearborn  Street, 

Chicago,  Ulinois  60604 
Ohio  Environmental  Protection  Agency^ 

Office  of  Air  Pollutioa  Control  1800 

WaterMark  Drive,  P.O.  Box  1049. 

Columbus.  Ohio  43266-0149. 

Commentf  on  tkia  propoaed  rule  should  be 
addressed  to  (please  submit  an  original  and 
five  copies  if  possible):  Gary  Gulezian,  Chief, 
Regulatory  Analysis  Section.  Air  and 
Radiation  Branch  (5AR-28),  U.S. 
Environmental  Protection  Agency.  Region  V, 


230  South  Dearborn  Street.  Chicago.  Illinois 

6oeo«. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Ulinois  60604. 
(312)  886-6029. 

SUPPLEMENTARY  INFORMATKMC  On 
September  3a  1986  and  on  March  30, 
1987,  the  Ohio  Environmental  Protection 
Agency  (OEPA)  sabmitted  a  proposed 
revision  to  its  ozone  SIP  for  Mansfield 
Products  Company.  Mansfield  Products 
Company,  k>cated  in  Mansfield,  Ohio,  is 
a  manufacturer  of  large  appliances.  The 
company  operates  several  surface 
coating  lines,  subject  to  the 
requirements  of  OAC  Rule  3745-21- 
09(K).  This  rule  limtis  the  VOC  content 
of  the  coatings  to  2.8  pounds  of  VOC  per 
gallon  of  coating,  excluding  water. 

The  proposed  revision  of  Ohio's  ozone 
SIP  for  Mansfield  Products  Company 
involves  a  primer  flowcoat  line  (K002) 
and  an  electrostatic  spray  line  (KOOS). 
This  revision  was  submitted  by  the 
State  as  a  bubble  between  two  lai^e 
appliance  surface  coating  lines.  The 
special  terms  and  conditions  of  fte 
permit  to  operate  for  the  primer 
flowcoat  line  and  the  variance  for  the 
electrostatic  spray  line  are  listed  below: 

1.  In  lieu  of  OAC  rule  3745-21-091*0, 
the  primer  flowcoat  line  shall  comply 
with  the  following  limitations; 

a.  The  VOC  content  of  each  coating 
employed  in  source  K0G2  shall  not 
exceed  2.62  pounds  of  VOC  per  gallon  of 
coating  employed,  excluding  water,  and 

b.  The  transfer  efiTiciency  of  the 
coatings  employed  shall  not  be  less  than 
85  percent 

2.  In  lieu  of  OAC  nde  3745-21-09(K). 
the  electrostatic  spray  line  shall  comply 
with  the  following  limitations: 

a.  The  VOC  content  of  each  coating 
employed  in  source  KOOS  shall  not 
exceed  3.45  pounds  of  VOC  per  gallon  of 
coating  employed,  excluding  water;  and 

b.  The  transfer  efficiency  of  the 
coatings  employed  shall  not  be  less  than 
60  percent. 


3.  The  operation  of  the  electrostatic 
spray  line  shall  not  exxxed  8  hours  per 
day  and  260  days  per  year. 

4.  After  December  31, 1985.  the  facility 
shall  maintain  daily  records  which  list 
the  number  of  washing  machines  and 
lids  produced  at  each  coating  line. 

5.  After  December  31. 1985,  the  facility 
shall  maintain  monthly  records  of 
coating  content  and  usage  for  each 
coating. 

Daily  VOC  emissions  can  be 
determined,  using  daily  production 
records  and  monthly  coating  usage 
records. 

USEPA  Evahiatiaa 

In  order  to  have  a  revision  to  the 
ozone  SIP  approved  as  a  plan  that  is 
equivalent  to  RACT.  the  revision  would 
have  to  meet  both  the  criteria  discussed 
below  in  sections  1  and  2.  This  revision 
does  not  meet  these  criteria.  However, 
as  discussed  in  section  3,  this  revision    _ 
request  can  be  approved  as  a  relaxation 
from  RACT  for  the  electrostatic  spray 
line. 

1.  Bubble  Policy 

Criteria  for  evaluating  babbles  are 
contained  in  USEPA's  December  4, 1988, 
final  emission  trading  policy  statement 
(ETPS)  (51  FR  43814].  This  policy  states 
that  only  emission  reductions  that  are 
surplus,  permanent,  quantifiable  and 
enforceable  can  be  used  for  credit  in  a 
bubble. 

Surplus  reductions  must  be 
determined,  using  an  appropriate 
baseline.  For  a  source  located  in  an 
attainment  area  (such  as  Richland 
County),  the  baseline  is  generally  the 
lower  of  either  the  actual  or  allowable 
emissions  at  the  time  of  application  for 
credit.  Actuarvalues  for  capacity 
utilization  and  hours  of  operation  are 
the  source's  average  historical  values 
for  2  years  prior  to  application  for  credit. 
An  alternate  dme  period  may  be  used  if 
the  State  can  demonstrate  it  to  be  more 
representative  of  typical  operations. 

Ilie  actual  and  aUowabie  emissions 
and  the  change  from  before  to  after  the 
bubble  are  summarized  below: 
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The  actual  emissions  and  the  after 
bubble  allowable  emissions  are  based 


on  1964  actual  solids  usage.  The  before 
bubble  allowable  emissions  are  based 


on  1984  solids  usage,  the  SIP  limit  of  2.8 
pounds  of  VOC  per  gallon  of  coating 
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and  the  baseline  transfer  efficiency  of  60 
percent  for  the  primer  flowcoat  line. 
Note,  it  is  possible  for  both  actual  and 
allowable  emissions  in  tons  per  year 
from  the  two  lines  to  increase  beyond 
the  levels  presented  above,  because  the 
permit  and  variance  contain  only  rate- 
based  emission  limits,  which  are  not 
production  level  limited. 

Mansfield  Products  submitted  its 
bubble  application  to  OEPA  on  April  11, 
1985.  Therefore,  the  baseline  should  be 
determined  using  the  lower  of  either  the 
actual  or  the  allowable  emission  rate  at 
the  time  of  submittal  to  the  State,  and 
the  average  solids  usage  should  be 
based  on  data  from  the  years  1983  and 
1984.  At  the  time  Mansfield  Products 
submitted  the  bubble  to  OEPA.  the 
actual  emission  rate  &om  the  primer 
flowcoat  line  was  2.62  pounds  of  VOC 
per  gallon  of  coating,  which  is  lower 
than  its  allowable  emission  rate  of  2.8 
pounds  of  VOC  per  gallon  of  coating; 
and  thus  the  actual  emission  rate  of  2.62 
pounds  would  generally  be  used  to 
determine  the  baseline.  However,  the 
higher  allowable  emission  rate  can  be 
used  to  determine  the  baseline  if  the 
State  demonstrates  that  the  use  of  the 
allowable  rate  will  not  jeopardize 
attainment  or  maintenance  of  the 
applicable  standard.  In  today's 
proposed  rulemaking,  use  of  the 
allowable  value  of  2.8  pounds  of  VOC 
per  gallon  of  coating  will  not  jeopardize 
maintenance  of  the  ozone  standards, 
because  it  does  not  result  in  actual  total 
emissions  above  the  historical  levels 
before  1983,  when  actual  total  emissions 
were  higher  than  the  allowable. 
Ambient  ozone  data  bom  1983,  and 
before,  showed  attainment  of  the  ozone 
standard.  See  discussion  of  Air  Quality 
in  section  3. 

With  regard  to  the  electrostatic  spray 
line,  the  allowable  emission  rate  of  2.8 
pounds  of  VOC  per  gallon  of  coating  is 
less  than  the  actual  emission  rate  of  3.45 
pounds  of  VOC  per  gallon  of  coating. 
Therefore,  the  allowable  emissions  rate 
of  2.8  pounds  of  VOC  per  gallon  of 
coating  was  appropriately  used  by  the 
State  to  determine  the  baseline  for  the 
electrostatic  spray  line. 

However,  to  ensure  that  surplus 
reductions  are  also  permanent, 
quantifiable  and  enforceable,  the 
variance  and  permit  must  contain 
appropriate  emission  limits.  In  order  for 
this  revision  to  be  approved  as  a  bubble, 
the  variance  for  the  electrostatic  spray 
line  must  also  contain  a  suitable  mass 
emission  cap,  in  addition  to  emission 
rate  limits  of  2.62  pounds  of  VOC  per 
gallon  of  coating  for  the  primer  fiowcoat 
line  and  3.45  pounds  of  VOC  per  gallon 
of  coating  for  the  electrostatic  spray 


line,  to  ensure  that  the  actual  emissions 
from  the  electrostatic  spray  line  do  not 
increase  to  the  extent  that  there  are  no 
longer  sufficient  offset  credits  from  the 
primer  flowcoat  line. 

The  Mansfield  Products  bubble  does 
not  meet  USEPA's  ETPS,  because  the 
bubble  does  not  contain  a  suitable  mass 
emission  limit 

2.  Transfer  Efficiency  Credit 

OEPA  calculated  an  allowable 
emission  rate  for  the  primer  flowcoat 
line  of  3.43  pouinds  of  VOC  per  gallon  of 
coating,  using  a  baseline  transfer 
efficiency  of  60  percent,  an  actual 
transfer  efficiency  of  85  percent,  and  the 
SIP  allowable  emission  rate  of  2.8 
pounds  of  VOC  per  gallon  of  coating, 
excluding  water. 

AccordUng  to  USEPA's  original  policy, 
outlined  in  a  November  28, 1980, 
memorandum  from  G.T.  Helms,  Chief  of 
the  Control  Programs  Operations  Branch 
in  USEPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS), 
entitled  "Appropriate  Transfer 
Efficiencies  for  Metal  Fumitiu^  and 
Large  Appliance  Coating,"  large 
appliance  coaters  can  receive  credit 
when  they  achieve  greater  than  60 
percent  transfer  efficiency.  This 
memorandum  also  contains  values  to  be 
used  to  determine  actual  transfer 
efficiency  achieved  by  specific  types  of 
application  equipment.  However,  more 
recent  guidance  indicates  that  these 
"table  values"  for  actual  transfer 
efficiency  are  no  longer  acceptable.  An 
April  11, 1986,  memorandum  fit>m 
Gerald  Emison,  Director,  OAQPS, 
entitled  "Response  to  Five  VOC  Issues 
Raised  by  the  Regional  Offices  and 
Department  of  Justice"  states  that  unless 
the  SIP  specifically  incorporates  values 
for  transfer  efficiency,  actual  measured 
values  should  be  used.  The  Ohio  SIP 
does  not  contain  specific  values  for 
transfer  efficiency.  Therefore,  in  order 
for  the  Mansfield  Products  revision  to  be 
approved  as  RACT,  the  actual  transfer 
efficiency  of  the  flowcoater  would  have 
to  be  measured  and  used. 

3.  Air  Quality 

Richland  County  was  originally 
designated  as  nonattainment  for  the 
ozone  NAAQS.  This  was  based  on  the 
assumption  that  nonattaiimient  of  the 
0.88  ppm  ozone  standard  (the  level  of 
the  standard  prior  to  1979)  was 
widespread  aroimd  major  lu-ban  areas. 
As  requested  by  OEPA,  USEPA 
designated  Richland  County  as 
nonattainment  although  no  in-county 
monitoring  data  were  available.  After 
the  ozone  standard  was  changed  to  0.12 
ppm,  OEPA  recognized  that  the 
assumption  of  widespread  ozone 


nonattainment  was  no  longer  valid  and 
initiated  the  redesignation  of  Richland 
County  to  attainment  of  the  ozone 
standard.  USEPA  approved  this 
redesignation  on  June  12, 1984  (49  PR 
24124). 

Analysis  of  Revision 

Although  this  revision  does  not  satisfy 
USEPA's  policy  requirements  on 
emission  trading  or  transfer  efficiency 
and  cannot  be  approved  as  a  bubble,  it 
can  still  be  proposed  for  approval  as  a 
relaxation  from  RACT  for  the 
electrostatic  spray  line,  because 
Mansfield  Products  Company  is  located 
in  a  rural  attainment  area  for  ozone  and 
the  Clean  Air  Act  does  not  require 
RACT-level  control  in  such  areas.  In 
addition,  the  revision  will  not  cause  an 
increase  in  the  historical  VOC  emission 
level  from  the  source.  Under  USEPA's 
existing  policy,  no  demonstration  of 
attainment  and  maintenance  was 
required  in  the  SIP  for  such  areas. 
However,  because  the  revision  will 
allow  less  than  RACT-level  control  on 
the  electrostatic  spray  line,  the 
accommodative  ozone  SIP  for  Richland 
County  will  be  eliminated. 

The  original  principle  of  this 
aoconmiodative  ozone  SIP  for  areas 
classified  as  attainment/unclassifiable 
was  to  require  RACT-level  controls  on 
existing  sources,  in  lieu  of  requiring  new 
major  sources  of  VOC  to  do 
preconstruction  monitoring.  This 
monitoring  would  normally  be  required 
of  new  major  sources  in  attainment/ 
unclassifiable  areas  imder  USEPA's 
Prevention  of  Significant  Deterioration 
(PSD)  regulations.  The  rationale  behind 
this  tradeoff  is  that  the  "extra"  emission 
reduction  obtained  from  these 
additional  RACT  controls  would  be  able 
to  accommodate  new  source  growth  in 
thes?  attainment/unclassifiable  areas. 

This  action,  if  approved,  will  cancel 
the  accommodative  SIP  for  Richland 
County.  This  means  that  all  new  major 
VOC  sources  and  major  modifications  ui 
this  county  must  now  comply  with  all 
the  PSD  monitoring  requirements. 

Because  this  portion  of  the  State's 
accommodative  SIP  never  had  any  effect 
relative  to  any  designated  ozone 
nonattainment  area  SIPs,  the  RACT 
relaxation  in  this  notice  will  also  have 
no  effect  on  nonattainment  areas.  All 
sources  wishing  to  locate  in 
nonattainment  areas  must  comply  with 
the  State's  Part  D  new  source  review 
program,  as  federally  approved. 

Proposed  Action  - 

USEPA  is  proposing  to  approve  this 
SIP  revision  as  a  relaxation  from  RACT 


emission  limits  for  the  following 
reasons: 

1.  Mansfield  Products  Company  is  in 
Richland  County,  which  is  a  rural 
attainment  area  for  ozone.  The  Clean 
Air  Act  does  not  require  RACT-level 
VOC  control  in  attainment  areas;  and 

2.  Approval  of  this  proposed  SIP 
revision  will  not  cause  an  increase  in 
the  historical  VOC  emission  levels  from 
this  source. 

If  the  State  wishes  to  correct  the 
inconsistencies  cited  above  in  order  to 
retain  the  accommodative  SIP  for  the 
area,  it  should  also  review  the  following 
guidance  for  other  potential 
inconsistencies:  (1)  Appendix  D  of  the 
proposed  Post-1987  ozone  policy  titled 
"Discrepencies  and  Inconsistencies 
found  in  Current  SIPs,"  (2)  a  May  25, 
1988,  clarification  of  Appendix  D  titled 
"Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and 
Deviations."  and  (3)  the  "SIP 
Approvability  Checklist — 
Enforceability,"  which  is  attached  to  a 
September  23, 1987,  policy  memorandum 
titled  "Review  of  State  Implementation 
Plan  Revisions  for  Enforceability  and 
Legal  Sufficiency."  These  documents 
contain  USEPA  requirements  (largely 
dealing  with  SIP  approvability  and 
enforceability)  which  must  be  met  for  a 
site-specific  SIP  revision  to  be  approved 
in  an  attainment  area  without 
eliminating  the  accommodative  SIP  for 
the  area. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  December  23, 1988,  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for , 
inspection  during  normal  business  hours 
at  the  Region  V  office. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  PR 
8709).  Removal  of  the  accommodative 
SIP  for  Richland  County  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
also,  because  it  will  only  affect 
industries  wishing  to  build  major  new 
facilities  or  to  make  a  major  expansion 
in  an  existing  facility  in  Richland 
County. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Ozone. 
Authority:  42  U.S.C.  7401-7642. 


Dated:  September  28, 1987. 

Frank  M.  Covington, 

Acting  Regional  Administrotor. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register, 
November  18, 1988. 

[FR  Doc.  88-27069  Filed  11-22-88;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  512,  546  and  552 
(GSAR  Notice  No.  5-173] 

Acquisition  Regulation,  Inspection  of 
Supplies 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  that 
would  revise  §  512.104  to  amend  the 
prescription  for  use  of  the  Availability 
for  Inspection,  Testing  and  Shipment/ 
Delivery  clause;  delete  §§  546.301; 
amend  §§  546.302,  546.302-70  and 
546.302-71  to  revise  the  sections  to 
prescribe  the  new  Source  Inspection  by 
Quality  Approved  Manufacturer  and  the 
Source  Inspection  clause;  delete 
§§  546.302-72,  546.316  and  546.316-70; 
amend  §  552.212-72  to  combine  the  two 
Availability  for  Inspection,  Testing  and 
Shipment/Delivery  clauses  currently 
used  into  a  single  clause  with  an 
alternate;  amend  S  552.242-70  to  revise 
the  Status  Report  of  Orders  and 
Shipments  clause  to  change  the 
reporting  frequency  from  twice  a  month 
to  once  a  month:  retitle  S  552.246-70  and 
revise  the  section  to  provide  the  text  of 
the  new  Source  Inspection  by  Quality 
Approved  Manufacturer  clause;  delete 
§  552.246-72;  renumber  S  552.246-73  as 
552.246-72  and  revise  the  text  of  the 
Source  Inspection  clause;  and  delete 
§§  552.246-74  and  552.246-77. 
DATE:  Comments  are  due  in  writing  on 
or  before  December  23, 1988. 

ADDRESS:  Comments  should  be 
addressed  to  Ms.  Marjorie  Ashby.  Office 
of  GSA  Acquisition  Policy  and 
Regulations  (VP),  18th  and  F  Streets 
NW..  Room  4026,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ida  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regulations, 
(202)  566-1224. 

SUPPLEMENTARY  INFORMATION:  The 
Director,  Office  of  Management  and 
Budget  (OMB).  by  memorandum  dated 


December  14, 1984,  exempted  certain 
procurement  regidations  from  Executive 
Order  12291.  This  exemption  appHes  to 
this  proposed  rule. 

The  proposed  revisions  regarding  the 
use  of  various  clauses  and  the 
requirements  of  the  clauses  may  have  an 
economic  effect  on  a  substantial  number 
of  small  entities.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared  and  submitted  to  the  Chief 
Counsel  of  Advocacy  of  the  Small 
Business  Administration  Copies  of  the 
initial  regulatory  analysis  are  available 
for  public  comment  from  the  office 
identified  above. 

The  Status  Report  of  Orders  and 
Shipments  clause  at  GSAR  552.242-70. 
the  Source  Inspection  by  Quality 
Approved  Manufacturer  clause  at  GSAR 
552.246-70,  and  the  Source  Inspection 
clause  at  GSAR  552.246-72  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  The  information 
collections  in  this  proposed  rule  have 
been  submitted  to  OMB  for  review  and 
approval.  Comments  on  the  information 
collection  requirements  in  this  proposed 
rule  may  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  GSA, 
Washington,  DC. 

The  title  of  the  first  collection  in  this 
rule  is  "Status  Report  of  Orders  and 
Shipments."  The  clause  requires 
contractors  to  submit  a  monthly  report 
showing  the  status  of  processing  of 
orders  received  under  the  contract.  The 
contracting  officer  responsible  for 
administering  the  contract  uses  the 
information  to  ensure  that  orders  are 
shipped  in  accordance  with  the  delivery 
terms  established  in  the  contract  and  to 
initiate  appropriate  action  when  orders 
are  delinquent.  The  respondents  are 
contractors  awarded  indefinite  delivery 
or  requirements  contracts  for  stock 
replenishment  items  by  GSA.  The 
estimated  annual  burden  for  this 
collection  is  4,570  hours.  This  is  based 
on  an  estimated  average  burden  hour 
per  response  of  .083,  a  proposed 
frequency  of  12  responses  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  4,570. 

The  title  of  the  second  collection  in 
this  rule  is  "Material  Inspection  and 
Receiving  Report  (DD  Form  250  and 
GSA  Form  308)."  The  clause  at  GSAR 
552.246-70,  Source  Inspection  by  Quality 
Approved  Manufacturer,  requires  the 
contractor  prepare,  sign  and  distribute  a 
DD-250  for  each  shipment  under  the 
contract.  The  clause  a  GSAR  552.246-72, 
Source  Inspection,  requires  the 
contractor  to  prepare  for  signature  by  a 
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Government  inspector  the  DD-250  for 
deliveries  to  military  agencies  or  the 
GSA  308  for  deliveries  to  civilian 
agencies.  The  contractor  distributes  the 
forms  after  signature  by  the  Government 
inspector.  The  information  contained  on 
the  DD-250  or  GSA  308  is  used  by 
various  contract  administration  and 
other  support  offices  to  document 
contract  quality  assurance,  acceptance 
of  suppUes.  shipments,  and  to  support 
payments.  The  information  is  essential 
to  effective  contract  administration.  The 
respondents  are  contractors  awarded 
supply  contracts  by  GSA  that  provide 
for  source  inspection.  The  estimated 
total  annual  burden  for  this  collection  is 
263.000  hours.  This  is  based  on  an 
estimated  average  burden  hour  per 
response  of  .5,  an  average  proposed 
frequency  of  115  responses  per 
respondent,  and  an  estimated  nimiber  of 
likely  respondents  of  4.572. 

List  of  Subjects  in  48  CFR  Parts  512.  546 
and  552 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  512.  546  and  552  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c). 
PART  512— [AMENDED] 

Subpart  512.1— Delivery  or 
Performance  Schedules 

2.  Section  512.104  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

5 1 2. 1 04    Contract  clauses. 

***** 

(d)  The  contracting  officer  shall  insert 
the  clause  at  552.212-72.  Availability  for 
Inspection,  Testing  and  Shipment/ 
Delivery,  in  solicitations  and  contracts 
that  provide  for  source  inspection  by 
Government  personnel  and  that  require 
lengthy  testing  for  which  timeframes 
cannot  be  determined  in  advance.  If  the 
contract  is  for  stock  items,  the 
contracting  officer  shall  use  Alternate  I. 

PART  546— QUALITY  ASSURANCE 

546.301  (Removed] 

3.  Section  546.301  is  removed. 

4.  Sections  546.302.  546.302-70  and 
546.302-71  are  revised  to  read  as 
follows: 

546.302  Rxed-prtce  supply  contracts. 

546.302-70    Source  Inspection  by  quality 
approved  manufacturer. 

Contracting  officers  in  the  Federal 
Supply  Service  shall  insert  the  clause  at 
5.52.246-70,  Source  Inspection  by  Quality 
Approved  Manufacturer,  in  solicitations 


and  contracts  that  provide  for  source 
inspection,  except  multiple  award 
schedule  contracts,  motor  vehicle 
contracts,  and  contracts  awarded  by  the 
Special  Programs  Division  of  the 
General  Products  Commodity  Center, 
unless  the  contracting  officer,  in 
conjunction  with  quality  assurance, 
decides  inspection  by  Government 
personnel  is  necessary.  Contracting 
officers  may  authorize  the  use  of 
manufacturing  plants  or  other  facilities 
located  outside  the  United  States 
(including  Puerto  Rico  and  Virgin 
Islands)  under  paragraph  (a)(1)  of  the 
clause  when  (a)  inspection  services  are 
available  from  another  Federal  agency 
on  the  basis  of  its  primary  inspection 
responsibility  in  a  geographic  area,  (b) 
an  inspection  interchange  agreement 
exists  with  another  agency  concerning 
inspection  at  a  contractor's  plant,  (c) 
procurement  is  being  made  for  AID  and 
specifies  the  area  of  source(s).  or  (d) 
other  considerations  will  ensure  more 
economical  and  effective  inspection 
consistent  with  the  Government's 
interests.  Such  authorization  must  be 
coordinated  with  the  appropriate  quality 
assurance  specialist  and  documented  in 
the  file. 

546.302-71    Source  inspections. 

The  contracting  officer  shall  insert  the 
clause  at  552.246-72,  Source  Inspection, 
in  solicitations  and  contracts  when  it  is 
determined  that  inspection  is  to  be 
performed  at  the  source  by  Government 
personnel. 

546.302-72,  546.316  and  546.316-70 
[Removed] 

5.  Sections  546.302-72.  546.316  and 
546.316-70  are  removed. 

PART  552-SOLICITAT10N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  552.212-72  is  revised  to  read 
as  follows: 

552.2 12-72    A vaiiability  f or  Inspection, 
testing  and  shipment/delivery. 

As  prescribed  in  512.104(d).  insert  the 
following  clause: 

AVAILABILITY  FOR  INSPECTION. 
TESTING  AND  SHIPMENT/DEUVERY 
(    1988) 

(a)  The  Government  requires  that  supplies 
be  made  available  for  inspection  and  testing 

within calender  days  after  

[Insert  "notice  if  award"  or  "order")  and 

be [Insert  "shipped"  or  "delivered") 

within calender  days  after  (1)  notice  of 

approval  and  release  by  the  Covemment 
inspector  or  (2)  authorization  to  ship  without 
Government  inspection. 

(b)  Failure  to  make  supplies  available  for 

inspection  and  testing  or  to (Insert 

"ship"  or  "dehver")  as  required  by  this  clause 


may  result  in  termination  of  this  contract  for 
default. 

(End  of  Clause) 

Alternate  I  (        1988) 

If  ttie  contract  is  for  stock  items,  the 
contracting  officer  shall  insert  "shipped"  or 
"ship"  in  the  basic  clause,  add  the  following 
paragraph  (b)  and  redesignate  paragraph  (b) 
of  the  basic  clause  as  paragraph  (c). 

(b)  If  notice  of  approval  and  release  by  the 
Government  inspector  or  authorization  to 
ship  without  Covemment  inspection  is 

received  before calender  days  after  receipt 

of  the [Insert  "notice  of  award"  or 

"order"),  receipt  of  such  notice  shall  be 

deemed  to  be  received  on  the calender  day 

after  receipt  of [Insert  "notice  of 

award"  or  "order").  Shipments  shall  not  be 

made  before  the calender  day  after 

receipt  of  the [Insert  "notice  of 

award"  or  "order")  unless  authorized  in 
writing  by  the  Contracting  Officer. 

7.  Section  552.242-70  is  revised  to  read 
as  follows: 

552.242-70    Status  report  of  orders  and 
shipments. 

As  prescribed  in  542.1107(a),  insert  the 
following  clause: 
STATUS  REPORT  OF  ORDERS  AND 
SHIPMENTS  [        1988) 

(a)  The  Contractor  shall  furnish  to  the 
Administrative  Contracting  Officer  (AGO)  a 
report  covering  orders  received  and 
shipments  made  during  each  calender  month 
of  contract  performance.  The  information 
required  by  the  Government  shall  be  reported 
on  GSA  Form  1678.  Status  Report  of  Orders 
and  Shipments,  in  accordance  with 
instructions  on  the  form,  or  in  an  automated 
printout  form  as  an  attachment  to  the  GSA 
1678  when  authorized  by  the  ACO.  Blocks  1 
through  5  of  the  GSA  Form  1678  shall  be 
completed  and  attached  as  a  cover  page  to 
the  automated  report.  Reports  shall  be 
forwarded  to  the  ACO  not  later  than  the 
seventh  workday  of  the  succeeding  month. 

(b)  An  initial  supply  of  GSA  Form  1678  will 
be  forwarded  to  the  Contractor  with  the 
contract.  Additional  copies  of  the  form,  if 
needed,  may  be  obtained  from  the  ACO,  or 
reproduced  by  the  Contractor. 

(End  of  Clause) 

8.  Section  552.246-70  is  retitled  and 
revised  to  read  as  follows: 

552.246-70    Source  Inspection  by  quality 
approved  manufacturer. 

As  prescribed  in  546.302-70.  insert  the 
following  clause: 
SOURCE  INSPECTION  BY  QUAUTY 
APPROVED  MANUFACTURER  (        1988) 

(a)  Inspection  system  and  inspection 
facilities.  (1)  The  inspection  system 
maintained  by  the  Contractor  under  the 
Inspection  of  Supplies — Fixed  price  clause  of 
this  contract  shall  be  maintained  throughout 
the  contract  period  and  shall  comply  with  all 
requirements  of  Federal  Standard  368,  edition 
in  effect  on  the  date  of  the  solicitation.  A 
written  description  of  the  inspection  system 


shall  be  made  available  to  the  Government 
before  contract  award.  The  Contractor  shall 
immediately  notify  the  Contracting  Officer 
and  the  designated  GSA  Quality  Assurance 
Office  of  any  changes  made  in  the  inspection 
system  during  the  contract  period.  As  used 
herein,  the  term  "inspection  system"  means 
the  Contractor's  own  facility  or  any  other 
facility  acceptable  to  the  Government  that 
will  be  used  to  perform  inspections  or  tests  of 
materials  and  components  before 
incorporation  into  end  articles  and  end 
articles  before  shipment.  The  manufacturing 
plant  or  other  facilities  must  be  located  in  the 
United  States  (including  Puerto  Rico  and 
Virgin  Islands),  unless  otherwise  authorized 
by  the  Contracting  Officer. 

(2)  In  addition  to  the  requirements  in 
Federal  Standard  368,  records  shall  include 
the  date  inspection  and  testing  were 
performed.  AH  records  shall  be  available  for 
at  least  12  months  after  contract  performance 
is  completed. 

(3)  Offerors  are  required  to  specify,  in  the 
space  provided  elsewhere  in  this  solicitation, 
the  name  and  address  of  each  manufacturing 
plant  or  other  facility  where  supplies  will  be 
available  for  inspection,  indicating  the  item 
numberfs)  to  which  each  applies. 

(4)  Within  10  calender  days  after  receipt  of 
the  written  notice  of  award,  the  Contractor 
shall  provide  the  Contracting  Officer  with  the 
name  of  the  individual  and  an  alternate  that 
will  be  responsible  for  inspecting  each 
shipment  under  this  contract. 

(b)  Inspection  and  receiving  reports.  (1)  For 
each  shipment  the  Contractor  shall  prepare 
and  distribute  DD  Form  250,  Material 
Inspection  and  Receiving  Report,  promptly 
but  not  later  than  the  close  of  business  the 
workday  following  shipment.  The  Contractor 
will  be  provided  a  supply  of  the  DD  250  with 
complete  instructions  for  preparation  and 
distribution.  When  shipments  are  released, 
one  of  the  officials  named  by  the  Contractor 
under  paragraph  (a)  above,  ahall  sign  a 
Quality  Approved  Manufacturer  Certificate 
certifying  that  the  supplies  have  been 
inspected  and  found  to  be  in  conformity  with 
contract  requirements.  The  certification  shall 
be  placed  in  block  16  of  the  DD  250  and  shall 
read  as  follows: 

"I  certify  that  the  shipment  of  supplies 
shown  on  this  form  were  inspected  and  found 
to  comply  with  all  requirements  of  the 
contract. 
Signature  of  Certifying  Official" 

(c)  Inspection  by  Government  personnel. 
(1)  Although  the  Government  will  normally 
rely  upon  the  Contractor's  certification  as  to 
the  quality  of  supplies  shipped,  it  reserves  the 
right  under  the  Inspection  of  Supplies — Fixed 
Price  clause  to  inspect  and  test  all  supplies 
called  for  by  this  contract  before  acceptance 
at  all  times  and  places  including  the  point  of 
manufacture.  When  the  Government  notifies 
the  contractor  of  its  intent  to  inspect  supplies 
before  shipment,  the  contractor  shall  notify  or 
arrange  for  subcontractors  to  notify  the 
designated  GSA  Quality  Assurance  Office  at 
least  7  workdays  before  the  date  when 
supplies  will  be  ready  for  inspection. 
Shipment  shall  not  be  made  until  after 
inspection  by  the  Government  is  completed. 

(2)  Government  inspection  responsibility 
will  be  assigned  to  the  GSA  Quality 


Assurance  Office  which  has  jurisdiction  over 
the  State  in  which  the  Contractor's  or 
subcontractor's  plant  or  other  designated 
point  for  inspection  is  located. 

(3)  During  the  contract  period,  a 
Government  representative  will  periodically 
select  samples  of  supplies  produced  under 
this  contract  for  Government  verification 
inspection  and  testing. 

(d)  Quality  deficiencies.  (1) 
Notwithstanding  any  other  clause  of  this 
contract  concerning  the  conclusiveness  of 
acceptance  by  the  Government,  any  supplies 
or  production  lots  shipped  imder  this  contract 
found  to  be  defective  in  material  or 
workmanship,  or  otherwise  not  in  conformity 
with  the  requirements  of  this  contract  within 
a  period  of  *  months  after  acceptance  shall  at 
the  Government's  option  be  replaced, 
repaired  or  otherwise  corrected  by  the 
Contractor  at  no  cost  to  the  Government 
within  30  calendar  days  (or  such  longer 
period  as  the  Government  may  authorize  in 
writing)  after  receipt  of  notice  to  replace  or 
correct.  When  the  nature  of  the  defect  affects 
an  entire  batch  or  lot  of  supplies,  and  the 
Contracting  Officer  determines  that 
correction  can  best  be  accomplished  by 
retaining  the  nonconforming  supplies  and 
reducing  the  contract  price  by  an  amount 
equitable  under  the  circumstances,  then  the 
equitable  price  adjustment  shall  apply  to  the 
entire  batch  or  lot  of  supphes  from  which  the 
noncomforming  item  was  taken. 

(2)  If  supplies  in  process,  shipped,  or 
awaiting  shipment  to  fill  Government  orders 
are  found  not  to  comply  with  contract 
requirements,  or  if  deficiencies  in  either  plan 
quality  of  process  controls  are  found,  the 
Contractor  may  be  issued  a  Quality 
Deficiency  Notice  (QDN).  Upon  receipt  of  a 
QDN,  the  Contractor  shall  take  immediate 
corrective  action  and  shall  suspend  shipment 
of  the  supplies  covered  by  the  QDN  until 
such  time  as  corrective  action  has  been 
completed.  The  Contractor  shall  notify  the 
GSA  Quality  Assurance  Office,  within  5 
workdays,  of  corrective  action  taken  or  to  be 
taken  to  permit  onsite  verification  by  a 
Government  representative.  Shipments  of 
nonconforming  supplies  will  be  returned  at 
the  Contractor's  expense  and  may  cause  this 
contract  to  be  terminated.  Delays  due  to  the 
issuance  of  QDN  do  not  constitute  excusable 
delay  under  the  Default  clause.  Failure  to 
complete  corrective  action  in  a  timely  manner 
may  result  in  termination  of  this  contract. 

(3)  This  contract  may  be  terminated  for 
default  if  subsequent  Government  inspection 
discloses  that  plant  quality  or  process 
controls  are  not  being  maintained, 
subspecification  supplies  are  being  shipped, 
or  for  failure  to  comply  with  any  other 
requirement  of  this  clause. 

(e)  Charges  for  inspection  and  testing.  The 
Contractor  will  be  charged  for  any  additional 
cost  of  inspection/testing  or  reinspecting/ 
retesting  supplies  for  the  reasons  stated  in 
paragraph  (e)  of  clause  52.246-2,  Inspection  of 
Supplies — Fixed  Price.  When  inspection  or 
testing  is  performed  by  or  under  the  direction 
of  GSA,  charges  will  be  at  the  rate  of  $*  *  per 
man-hour  or  fraction  thereof  if  the  inspection 
is  at  a  GSA  supply  distribution  facility:  $*  * 
per  man-hour  or  fraction  thereof,  plus  travel 
costs  incurred,  if  the  inspection  is  at  any 


other  location:  and  $*  *  per  man-hour  or 
fraction  thereof  for  laboratory  testing,  except 
that  when  a  testing  facility  other  than  a  GSA 
laboratory  performs  all  or  part  of  the  required 
tests,  the  Contractor  shall  t>e  assessed  the 
actual  cost  incurred  by  the  Covemment  as  a 
result  of  testing  at  such  facility.  When 
inspection  is  performed  by  or  under  the 
direction  of  any  agency  other  than  GSA,  the 
charges  indicated  above  may  be  used,  or 
the  agency  may  assess  the  actual  cost  of 
performing  the  inspection  and  testing. 

(f)  Subcontracting  requirements.  The 
Contractor  shall  insert  in  any  subcontracts 
for  inspection  or  testing  the  provisions  set 
forth  in  paragraph  (a)  through  (e)  of  this 
clause  and  the  Inspection  of  Supphes—- Fixed 
Price  clause  of  this  contract.  The  Contractor 
shall  be  responsible  for  compliance  by  any 
subcontractor  with  the  provisions  set  forth  in 
paragraphs  (a)  through  (e)  of  this  clause  and 
the  Inspection  of  Supplies — Fixed  Price 
clause. 
(End  of  Clause) 

*  The  contracting  officer  shall  normally 
inseri  365  days  as  the  period  for  replacing 
defective  supplies.  However,  when  the 
supplies  being  bought  have  a  shelf  life  of  less 
than  1  year,  the  shelf  life  period  should  be 
used,  or  in  the  instance  where  a  longer  period 
may  reasonably  be  expected  to  be  available, 
the  longer  period  should  be  used. 

*  *  The  rates  to  be  inserted  are  established 
by  the  Commissioner  of  the  Federal  Supply 
Service  or  a  designee. 

552.246-72    [Removed] 

9.  Section  552.248-72  is  removed. 

10.  Section  552.246-73  is  renumbered 
552.246-72  and  revised  to  read  as 

follows: 

552.246-72    Source  inspection. 

As  prescribed  in  546.302-71,  insert  the 
following  clause: 
SOURCE  INSPECTION  (     1988) 

(a)  Inspection  by  Government  personnel. 
(1 )  Supplies  to  be  furnished  under  this 
contract  will  be  inspected  at  source  by  the 
Government  prior  to  shipment  from  the 
manufacturing  plant  or  other  facility 
designated  by  the  Contractor,  unless  the 
Contractor  is  otherwise  notified  in  writing  by 
the  Contracting  Officer  or  a  designated 
representative.  Notwithstanding  the  forgoing, 
the  Government  may  perform  any  or  all  tests 
contained  in  the  contract  specifications  at  a 
Government  facility  without  prior  written 
notice  by  the  Contracting  Officer  before 
release  of  the  supplies  for  shipment. 

(2)  Covemment  inspection  responsibility 
will  be  assigned  to  the  GSA  QuaUty 
Assurance  Office  which  has  jurisdiction  over 
the  State  in  which  the  Contractor's  or 
subcontractor's  plant  or  other  designated 
point  for  inspection  is  located.  The  contractor 
shall  notify  or  arrange  for  subcontractors  to 
notify  the  designated  GSA  Quality  Assurance 
Office  at  least  7  workdays  before  the  date 
when  supplies  will  be  ready  for  inspecti.on. 
Shipment  shall  not  be  made  until  after 
inspection  by  the  Government  is  completed. 
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(b)  Inspection  and  receiving  reports.  For 
each  shipment,  the  Contractor  shall  be 
responsible  for  preparation  and  distribution 
of  inspection  documents  as  follows:  (1)  DD 
Form  250,  Material  Inspection  and  Receiving 
Report,  for  deliveries  to  military  agencies;  or 
(2)  GSA  Form  308.  Notice  of  Inspection  for 
deliveries  to  CSA  or  other  civilian  agencies. 
When  required,  the  Contractor  will  be 
furnished  a  supply  of  CSA  Form  308  and/or 
DD  Form  250.  and  complete  instructions  for 
their  preparation  and  distribution. 

(c)  Inspection  facilities.  (1)  The  inspection 
system  required  to  be  maintained  by  the 
Contractor  in  accordance  with  clause  52.246- 
2.  Inspection  of  Supplies — Fixed  Price,  may 
be  the  contractor  s  own  facilities  or  any  other 
facilities  acceptable  to  the  Government. 
These  facilities  shdll  be  utilized  to  perform  all 
inspections  and  tests  fo  materials  and 
components  prior  to  incorporation  into  end 
articles,  and  for  the  inspection  of  such  end 
articles  prior  to  shipment.  The  right  is 
reserved  by  the  Government  to  evaluate  the 
acceptability  and  effectiveness  of  the 
Contractor's  inspection  system  prior  to  award 
and  periodically  dunng  the  contract  period. 

(2)  Offerors  are  required  to  specify,  in  the 
spaces  provided  elsewhere  in  the  solicitation, 
the  name  and  address  of  each  manufacturing 
plant  or  other  facility  where  supplies  will  be 
available  for  inspection,  indicating  the  item 
numberfs)  to  which  each  applies. 

(3)  The  Contractor  shall  deliver  the  items 
specified  in  this  contract  from  a  plant  or 
warehouse  located  within  the  United  States 
(including  Puer'o  Rico  and  the  Virgin  Islands) 
that  is  equipped  to  perform  all  inspections 
and  tests  required  by  this  contract  or 
specifications,  to  evidence  conformance 
therein,  or  shall  arrange  with  a  testing 
laboratory  or  other  facility  in  the  United 
States,  acceptable  to  the  Government,  to 
perform  the  required  inspections  and  tests. 

(d)  Availability  of  records.  In  addition  to 
any  other  requirement  of  this  contract,  the 
Contractor  shall  maintain  at  the  point  for 
source  inspection,  and  make  available  to  the 
Contracting  Officer  or  an  authorized 
representative,  for  the  duration  of  the 
contract  and  6  months  (180  days)  thereafter, 
records  showing  the  following  information  for 
each  order  received  under  the  contract:  (1) 
order  number  (2)  date  order  received  by  the 
contractor  (3)  quantity  ordered;  (4)  date 
scheduled  into  production;  (5)  batch  or  lot 
number,  if  applicable;  (6)  date  inspected  and/ 
or  tested;  (7)  date  available  for  shipment;  and 
(8)  date  shipped  or  date  service  completed. 

(e)  Additional  cost  of  inspection  and 
testing.  The  Contractor  will  be  charged  for 
any  additional  cost  of  inspecting/ testing  or 
reinspection/retesting  supplies  for  the 
reasons  stated  in  paragraph  (e)  of  clause 
52.246-2,  Inspection  of  Supplies — Fixed  Price. 
When  inspection  or  testing  is  performed  by  or 
under  the  direction  of  GSA.  charges  will  be  at 
the  rate  of  $*  per  man-hour  or  fraction  thereof 
if  the  inspection  is  at  a  GSA  supply 
distribution  facility;  $*  per  man-hour  or 
fraction  thereof,  plus  travel  costs  incurred,  if 
the  inspection  is  at  any  other  location:  and  $* 
per  man-hour  or  fraction  thereof  for 
laboratory  testing,  except  that  when  a  testing 
facility  other  than  a  CSA  laboratory  performs 
all  or  part  of  the  required  tests,  the 


Contractor  shall  be  assessed  the  actual  cost 
incurred  by  the  Government  as  a  result  of 
testing  at  such  facility.  When  inspection  is 
performed  by  or  under  the  direction  of  any 
agency  other  than  GSA,  the  charges  indicated 
above  may  be  used,  or  the  agency  may  assess 
the  actual  cost  of  performing  the  inspection 
and  testing. 

(End  of  Clause] 

*The  rates  to  be  inserted  are  established 
by  the  Commissioner  of  the  Federal  Supply 
Service  or  a  designee. 

552.246-74    [Removed] 

11.  Section  552.246-74  is  removed. 

552.246-77    (Removed] 

12.  Section  552.246-77  is  removed. 

Dated:  November  11, 1988. 
Ida  M.  Ustad. 

Director,  Office  of  GSA  Acquisition,  Policy 

and  Regulations. 

[FR  Doc.  88-26899  Filed  11-22-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[FRA  Docket  No.  RSCG-3;  Notica  No.  1] 

49  CFR  Ch.  II 
RIN  2130-AA27 

Grade  Crossing  Signal  System  Safety 

agency:  Federal  Railroad 
Administration  (FRA),  (DOT). 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM]. 

summary:  The  purpose  of  tliis 
proceeding  is  twofold;  (a]  to  determine 
whether  Federal  regulatory  intervention 
is  required  to  ensure  adequate 
maintenance,  inspection  and  testing  of 
signal  systems  and  devices  at  railroad 
highway  grade  crossings,  and  (b)  to 
determine  whether  such  regulations 
would  be  cost  beneficial.  Specificially, 
the  proceeding  seeks  the  following  data: 
(1)  information  on  current  practices 
regarding  maintenance,  inspection  and 
testing  of  these  systems;  (2)  data  on  the 
frequency  of  grade  crossing  accidents  in 
general  and,  more  specifically,  accidents 
attributable  in  whole  or  in  part  to  the 
malfunctioning  of  devices:  (3)  evidence, 
if  any,  relating  accidents  attributable  in 
whole  or  in  part  to  the  malfimctioning  of 
devices  to  inadequacies  in  current 
maintenance,  inspection  and  testing 
practices  (or,  conversely,  evidence 
suggesting  that  Federal  standards  on 
maintenance,  inspection  and  testing 
could  have  avoided  such  accidents);  (4) 
data  relating  the  costs  and  benefits  of 
Federal  regulatory  intervention  in  these 
areas;  and  (5)  information  on  the 


effectiveness  of  ciurent  and  anticipated 
systems  designed  to  the  ensure 
detection  of  signal  malfunctions. 
DATES:  (1)  Written  comments  must  be 
received  by  January  4, 1989.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  possible 
without  incurring  additional  delay  or 
expense. 

(2)  Public  Hearing:  FRA  will  hold  a 
public  hearing  in  this  proceeding  on 
December  14. 1988.  The  hearing  will 
commence  at  10:00  a.m.  Any  person 
desiring  to  make  an  oral  statement  at 
the  hearing  should  submit  their  prepared 
statements  to  the  Docket  Clerk  at  least 
five  days  before  the  hearing  date. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Docket  Clerk.  Office 
of  Chief  Counsel,  RCC-30,  Federal 
Railroad  Administration,  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Room  8201,  Washington,  DC  20590. 
Written  comments  should  identify  this 
proceeding  by  its  docket  and  notice 
nimiber  and  five  copies  should  be 
submitted.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Docket  Clerk  is  loca  ted  in  Room  8201  of 
the  Nassif  Buildmg,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Public 
Dockets  may  be  reviewed  between  the 
hours  of  8:30  a.m.  and  5:00  p.m..  Monday 
tlirough  Friday,  except  holidays. 

The  hearing  will  be  held  in  Room  4234 
of  the  Nassif  Building  located  at  400 
Seventh  Street  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Philip  Olekszyk,  Deputy  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590  (Telephone:  (202) 
366-0897),  or  Mark  Tessler,  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590  (Telephone:  (202) 
366-0628). 
SUPPLEMENTARY  INFORMATION: 

Background 

From  the  earliest  days  of  railroading, 
the  substantial  difference  between  the 
stopping  capacity  of  a  steel  wheel  on  a 
steel  rail  and  the  stopping  capacity  of  a 
motor  vehicle  on  an  asphalt  highway 
dictated  that  railroads  would  have  the 
right-of-way  at  rail-highway  crossings. 
The  railroad's  inability  to  stop  over 
short-to-medium  range  distances 
precluded  any  other  alternative. 
Unfortunately,  convincing  motorists  to 
respect  that  right-of-way  has  proven  a 
difficult  challenge,  as  evidenced  by  the 
fact  that  50%  of  all  grade  crossing 


fatalities  occur  at  crossings  with 
operating,  active  warning  devices. 

Notwithstanding  the  common 
recognition  that  these  are  primarily 
"highway"  accidents,  FRA  has  worked 
closely  with  the  railroad  industry,  state 
governments,  labor  organizations. 
Federal  Highway  Administration  and 
equipment  suppliers  to  reduce  the 
frequency  and  severity  of  rail-highway 
grade  crossing  accidents.  Those  efforts 
have  produced  significant  results 
particularly  in  the  period  between  1978 
and  1987.  The  grade  crossing  accident 
rate  declined  consistently  during  that 
period,  with  cumulative  declines  for 
each  accident  category  as  follows: 
accident  numbers  declined  by  52 
percent;  the  accident  rate  per  million 
train  miles  declined  by  38  percent; 
injuries  declined  by  45  percent;  and 
fatalities  declined  by  41  percent. 

Nevertheless,  even  in  1987 — the  best 
year  on  record — 6,391  accidents 
occurred  at  rail-highway  intersections 
across  the  United  States,  and  624  people 
died  in  those  accidents. 

FRA  Inidatives 

FRA  was  instrumental  in  creating  the 
inventory  of  rail-highway  crossings  that 


was  conducted  between  1973  and  1975. 
The  Agency  currently  has  custodial 
responsibility  for  this  data  base.  It  has 
utilized  the  inventory — and  funded 
research  efforts — to  assist  states  in  the 
allocation  of  resources  among  potential 
sites  for  installation  of  train  activated 
devices.  Access  to  the  data  allows 
states  to  reduce  the  several  thousand 
possible  candidates  to  a  workable 
number  that  can  be  subjected  to  a 
rigorous  analysis  before  final  decisions 
are  made.  In  addition,  FRA  and  FHWA 
have  fostered  development  of  low  cost 
improvements,  such  as  better  crossing 
surfaces,  clearance  of  visual 
obstructions,  elimination  of  little  used 
crossings  and  the  "corridor  system 
approach"  to  crossing  improvements. 
Demonstration  projects  to  establish  the 
effectiveness  of  these  alternatives  have 
been  conducted.  FRA  has  also 
supported  "Operation  Lifesaver"  with 
both  financial  assistance  and  agency 
personnel.  FRA  staff  annually  make 
over  1,000  contacts  and  directly  reach 
some  100,000  people  with  the  Operation 
Lifesaver  message. 

FRA  has  also  explored  the  possibility 
of  equipping  freight  cars  with 
reflectorized  markings  and  installing 


alerting  lights  on  locomotives  as  ways  of 
improving  the  conspicuity  of  trains.  In 
neither  instance  was  FRA  able  to 
conclude  that  safety  would  be  enhanced 
by  requiring  such  devices. 

Issue  Definition 

FRA  estimates  that  there  are 
approximately  347,000  rail-highway 
intersections  in  the  United  States.  Such 
crossings  include  private  and  public 
roads  which  intersect  at  grade  and  those 
that  are  separated  by  having  one  mode 
of  travel  use  a  bridge  or  tuimel  to  pass 
over  the  other.  Approximately  186,000  of 
these  intersections  involve  pubhc  roads 
which  intersect  railroads  at  grade. 
Statistically,  the  date  concerning  those 
intersections  shows  the  following: 


Type  Of  roadway  (Federal-aid 
designation) 

Number 

o( 
crossir>g8 

Federal-Aid,  interstate  and  Pnmary. 

Federal- Aid,  Urban 

Federal-Aid,  Secondary 

9J26 
16,686 
19.306 

NorvFederj*-Aid 

140  303 

Total 

185  621 

VeNcUar  traffic  level  (daily  average) 

Type  o(  warning  device  provided 

CroesingB  in 

Signals 
(percent) 

Signs 
(percent) 

None 

ttMt 

category 
(percent) 

Over  10,000 ._    _. 

• 

83 
76 
62 
45 
15 

14 
19 
33 
50 
78 

3 

4 
5 
5 
6 

4 

6,001  to  10,000 



6 

1,001  to  5,000 

20 

501  to  1.000 

11 

Under  500 

59 

Virtually  all  public  crossings  are 
equipped  with  a  passive  device  that 
alerts  motorists  to  the  impending 
intersection;  nearly  58,000  (roughly  31% 
of  the  pubUc  crossings)  have  devices 
that  are  activated  by  the  approach  of  a 
train.  These  active  warning  devices 
include  flashing  light,  bells  and  gates, 
and  any  particular  intersection  may 
have  any  one  or  a  combination  of  such 
devices.  In  addition,  there  are  a  few 
locations  when  train  activated  circuitry 
will  alter  the  traditional  highway  taffic 
lights  to  control  vehicular  or  pedestrian 
traffic  on  an  adjacent  street. 

FRA  has  assessed  the  need  for 
standards  governing  the  inspection, 
testing  end  maintenance  of  the  devices 
at  these  58,000  crossings  on  several 
occasions.  In  the  late  1970'8,  the  Federal 
Railroad  Administration  initiated  a 
rulemaking  proceeding  to  address  the 
issue.  Following  an  extensive  open 
hearing  and  public  comment  process. 
FRA  terminated  the  rulemaking 


proceeding  in  October.  1978.  [See 
October  4. 1978,  issue  of  the  Federal 
Register,  43  FR  45903,  Docket  No. 
RSGC-1;  Notice  2]  A  material  factor  in 
that  decision  was  an  FRA  analysis  of 
more  than  21,000  accident  files  from  the 
period  1975  to  197a  That  analysis 
revealed  that  allegations  of  malfunction 
were  present  in  only  Vio  of  1  percent  of 
the  cases,  and  the  testimony  submitted 
failed  to  make  a  persuasive  case  that 
Federal  standards  could  have  materially 
altered  those  numbers. 

At  the  request  of  the  Brotherhood  of 
Railway  Signalmen.  FRA  conducted  a 
second  proceeding  and  a  similar  data 
analysis  in  1984  (49  FR  24968,  Docket 
No.  RSSl-84-3).  It  reached  the  same 
basic  conclusion.  In  the  second  study, 
some  19,000  accident  records  were 
reviewed  in  detail  and  only  ^  Vioo  of  one 
percent  involved  allegations  of  warning 
device  failure. 

In  the  wake  of  these  proceedings,  FRA 
focused  its  resources  on  what  it 


determined  at  the  time  were  more 
productive  areas,  including  support  for 
Operation  Lifesaver.  updating  of  the 
rail-highway  crossing  inventory  and 
accident  prediction  formulas  and 
promotion  of  a  corridor  improvement 
program  for  crossings  without 
automated  warning  devices.  FRA  also 
held  a  Special  Safety  Inquiry  to  explore 
how  public  and  private  agencies  could 
better  target  their  programs,  and 
pubhshed  a  report  containing 
recommendations  on  all  phases  of  the 
grade  crossing  safety  issue  and  it  is 
available  in  the  public  docket. 

Recent  Developments 

Two  developments  worth  noting  have 
occurred  since  the  completion  of  these 
proceedings.  Hie  first  involves  a 
demonstration  project  in  the  State  of 
Texas.  Under  that  program,  a  toll-free 
number  was  provided  to  permit  any 
person  to  report  problems  with  rail- 
highway  grade  crossings.  FRA  is 
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currently  studying  the  data  developed  in 
that  program,  both  as  to  the  rate  of 
contacts  and  the  actual  roadside 
conditions  that  prompted  the  calls.  The 
second  development  involves  the 
growing  diversity  of  responsibility  for 
these  devices.  In  the  last  several  years, 
the  large  railroads  have  transferred 
portions  of  their  systems  to  independent 
carriers,  passing  responsibility  for  the 
maLitenance  of  the  crossing  devices  to 
the  new  carrier-owners.  ERA  is 
cognizant  of  the  fact  that  the  new 
operators  often  lack  sufficient  traffic 
density  to  warrant  the  continuation  of 
active  warning  devices.  At  the  same 
time,  however,  we  have  little  data  on  the 
maintenance  practices  adopted  by  the 
new  owners,  and  believe  that  testimony 
on  that  issue  would  be  helpful  in 
evaluating  the  advisability  of  FRA 
regulatory  intervention. 

The  Cuirent  Proceeding 

In  1987.  the  Department  of 
Transportation  conunenced  a 
Congressionally  mandated  study 
assessing  national  rail-highway  crossing 
improvement  and  maintenance  needs, 
and  how  these  crossing  needs  can  be 
addressed  in  a  cost-effective  manner. 
The  final  report,  to  be  issued  by  the 
Federal  Highway  Administration,  is  due 
in  April  1989. 

The  focus  of  this  proceeding  is 
somewhat  different.  The  issue  here  is 
twofold:  whether  the  adoption  of 
Federal  standards  for  crossing 
maintenance,  inspection  and  testing 
would  materially  reduce  the  occurrences 
of  accidents  related  to  signal  device 
malfunction,  and  whether  the  benefits  of 
such  a  rule  would  outweigh  its  cost. 

Specifically,  FRA  seeks:  (a) 
Information  on  current  practices 
regarding  maintenance,  inspection  and 
testing  of  these  systems;  (b)  data  on  the 
frequency  of  grade  crossing  accidents  in 
general  and,  more  specifically,  accidents 
attributable  in  whole  or  in  part  to  the 
malfunctioning  of  devices;  (c)  evidence, 
if  any.  relating  accidents  attributable  in 
whole  or  in  part  to  the  malfunctioning  of 
devices  to  inadequacies  in  current 
maintenance,  inspection  and  testing 
practices  (or,  conversely,  evidence 
suggesting  that  Federal  standards  on 
maintenance,  inspection  and  testing 
could  have  avoided  such  accidents);  (d] 
relating  the  costs  and  benefits  of  Federal 
regulatory  intervention  in  these  areas; 
and  (e]  information  on  the  effectiveness 
of  current  and  anticipated  systems 
designed  to  ensure  detection  of  signal 
malfunctions. 

FRA  intends  this  proceeding  to  go 
beyond  statistical  evidence  and 


anecdotal  experience  to  solicit  specific 
comments  on  these  issues  and  the 
following  questions: 

1.  Is  there  a  safety  problem  posed  by 
the  current  level  of  maintenance, 
inspection  and  testing  of  grade  crossing 
warning  devices?  If  responding  in  the 
affirmative,  what  data  supports  this 
assertion? 

2.  Quantify,  to  the  extent  possible,  the 
number  of  accidents,  injuries  and 
fatalities  attributable  in  whol6  or  in  part 
to  the  malfunctioning  of  warning  devices 
over  the  last  calendar  year  and  over  the 
previous  five  calendar  years. 

3.  Is  there  evidence  correlating  these 
accidents  to  inadequacies  in  current 
maintenance,  inspection  and  testing 
practices  [or,  conversely,  evidence 
suggesting  that  Federal  standards  on 
maintenance,  inspection  and  testing 
could  have  avoided  such  accidents]? 

4.  If  it  proves  impossible  to  resolve 
these  issues  at  this  point  in  time,  should 
FRA  establish  additional  reporting 
requirements  to  develop  a  more 
extensive  data  base  concerning  the 
reliability  of  such  devices?  If  responding 
in  the  affirmative,  would  the  existing 
FRA  rules  for  reporting  signal  system 
malfunctions  be  an  appropriate  model 
for  such  a  system? 

5.  Is  there  any  substance  to  assertions 
that  changes  in  ownership  of  rail  lines 
will  alter  the  current  inspection,  testing 
and  maintenance  practices  employed  by 
prior  owners?  If  so.  are  these  changes 
justified  by  diminished  traffic  densities 
on  the  lines  in  questioh? 

6.  FRA  has  been  advised  that 
individual  railroads  have  clearly 
established  practices  for  the  periodic 
inspection,  testing  and  maintenance  of 
these  devices.  What  are  those  practices? 
How  uniform  is  their  apphcation?  Has 
any  effort  ever  been  made  to  compile 
and  compare  these  individual  programs? 

7.  Are  devices  ciurently  available  (or 
anticipated  within  the  foreseeable 
future)  which  can  automatically  detect 
signal  malfunctions?  Please  describe 
these  devices,  their  costs  and  their 
capabilities. 

8.  If  a  safety  problem  does  exist,  can  it 
effectively  be  addressed  by  Federal 
regulations?  Why  or  why  not?  If  Federal 
regiilations  are  to  be  adopted,  what 
specific  areas  should  they  address? 

9.  Should  Federal  regulations  be 
promulgated,  what  type  of 
recordkeeping  wouWhejequired? 
Should  such  records'^' submitted  to  the 
Federal  government  in  report  form,  or 
subject  only  to  review  during  routine 
Federal  inspections? 

10.  If  Federal  regulations  were 
proposed,  would  additional 


maintenance  forces  be  required?  If  the 
response  is  in  the  affirmative,  is  it 
possible  to  provide  an  estimate  of  the 
increase  in  man  hours? 

11.  What  additional  inspection  and 
maintenance  costs  would  be  required  by 
such  regulations?  What  data  is  being 
relied  on  to  calculate  this  response; 
specifically,  what  assumptions  and 
estimates  are  being  used  concerning 
work  hours,  travel  miles  (&  times)  and 
required  materials? 

12.  What  economic  impact,  if  any,  will 
the  regulations  have  on  the  carriers 
beyond  the  direct  costs  identified 
above? 

13.  Will  additional  capital  investments 
be  necessary? 

14.  To  what  extent  would  such 
regulations  reduce  the  number  of 
accidents  and  casualties?  Provide  both 
the  theoretical  and  the  statistical 
justification  for  your  response. 

15.  What  alternative  courses  of  action 
could  be  taken  to  address  this  issue?  Is 
there  a  larger  state  and  local  role  in  this 
issue  that  has  not  been  fully  explored? 

16.  Please  provide  any  data  you  may 
have  comparing  the  costs  and  benefits 
of  the  proposed  regulations. 

This  Ust  of  issues  is  not  intended  to  be 
universal.  The  purpose  of  this 
proceeding  has  been  previously 
described,  and  we  solicit  comments  on 
all  issues  relevant  to  that  stated 
purpose. 

FRA  will  evaluate  any  proposed 
action  and  its  potential  impacts  in 
accordance  with  existing  regulatory 
policies  to  determine  whether  it  would 
be  a  "major  rule"  under  DOT  policies,  or 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 

FRA  will  further  evaluate  any 
proposed  rule  piu^uant  to  DOT 
regulations  implementing  the 
Environmental  Policy  Act. 

Any  proposed  action  will  be  further 
evaluated  to  determine  information 
collection  burdens  pursuant  to  the 
Paperwork  Reduction  Act.  Any 
proposed  action  will  be  evaluated 
pursuant  to  Executive  Order  12612  to 
determine  whether  it  would  have 
substantial  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

Commenters  are  invited  to  state  their 
views  on  the  above. 


Issued  in  Washington,  DC,  on  November 
17, 1988. 
John  Riley, 

Administrator,  Federal  Railroad 

Administration. 

[FR  Doc.  88-27064  Filed  11-22-88:  8:45  am] 
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49  CFR  Part  229 

[Docket  No.  LI-7;  Advance  Notice] 

Event  Recorders 

agency:  Federal  Railroad 
Administration  (FRA).  (DOT). 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  FRA  is  conducting  this 
proceeding  to  determine  whether 
Federal  regulatory  intervention  is 
necessary  to  ensure  the  presence  of 
event  recorders  on  train  movements 
within  FRA's  jurisdiction,  and  whether 
such  regulations  would  be  cost 
beneficial.  The  proceeding  will  also 
explore  whether  there  is  a  necessity  for 
standards  governing  event  recording 
devices. 

Specifically,  the  proceeding  seeks 
information  concerning  the  cxurent 
extent  of  event  recorder  installation,  the 
capabilities  of  event  recorders  in  current 
use,  anticipated  technological 
developments,  and  potential  uses  of 
event  recorder  data. 
DATES:  (1)  Written  Comments:  Written 
comments  must  be  received  by  March 
13, 1989. 

(2)  Public  Hearing:  FRA  believes  that 
a  full  development  of  the  issues 
surrounding  event  recorders  requires 
that  a  public  hearing  be  held.  The 
hearing  will  be  held  on  January  10, 1989, 
at  10  a.m.  Any  person  desiring  to  make 
an  oral  statement  at  the  hearing  should 
notify  the  Docket  Clerk  before  January 
3, 1989.  Advance  notice  to  the  Docket 
Clerk  is  especially  important  for 
manufacturers  or  suppliers  who  may 
wish  to  demonstrate  their  event 
recorders  at  the  hearing.  FRA  will 
attempt  to  accommodate  all  such 
requests,  but  oral  presentations  and 
demonstrations  may  have  a  time  limit 
imposed  on  them  in  order  to  allow  all 
persons  who  so  desire  to  be  heard.  FRA 
regrets  that  it  will  not  be  able  to  make 
provisions  for  special  electrical  power 
needs  or  for  visual  presentation 
equipment. 

ADDRESSES:  (1)  Written  Comments: 
Address  comments  to  the  Docket  Clerk, 
Office  of  Chief  Counsel,  RCC-30. 
Federal  Railroad  Administration, 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Room  8201. 


Washington,  DC  20590.  Comments 
should  identify  the  docket  and  notice 
number  and  five  copies  should  be 
submitted.  Persons  wishing  to  receive 
confirmation  or  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Section  is  located  in  Room  8201 
of  the  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Public  Hearing:  A  public  hearing 
will  be  held  at  Room  2230,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC  20590.  Persons  making 
statements  at  the  hearing  should  provide 
five  copies  of  their  remarks  at  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Olekszyk,  Deputy  Associate 
Administrator  for  Safety,  RRS-2,  Room 
8320A.  Federal  Railroad  Administration. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington,  DC 
20590  (telephone  202-368-0897),  or 
Thomas  A.  Phemister.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590  (telephone  202- 
366-0635). 

SUPPLEMENTARY  INFORMATION:  FRA  is 
conducting  this  proceeding  to  determine 
whether  Federal  Regulatory  intervention 
is  necessary  to  ensure  the  presence  of 
event  recorders  on  train  movements 
within  FRA's  jurisdiction,  and  whether 
such  regulations  would  be  cost 
beneficial.  The  proceeding  will  also 
explore  whether  there  is  a  necessity  for 
standards  governing  event  recording 
devices. 

Preliminary  review  by  FRA  shows 
that  every  major  railroad  now  uses 
event  recorders  of  some  type;  because 
technology  has  been  advancing  rapidly 
in  this  area,  these  devices  vary 
considerably  in  both  the  number  and 
type  of  "events"  they  will  record.  In  the 
railroad  environment,  it  may  not  be 
necessary  to  equip  every  locomotive  to 
ensure  that  every  train  movement  is 
recorder-monitored,  since  most 
movements  employ  multiple  locomotives 
in  addition  to  the  "central"  or  "lead" 
locomotive.  Overall,  more  than  7,500  of 
the  approximately  17,000  road 
locomotives  owned  by  the  major  United 
States  railroads  are  so  equipped.  In  at 
least  one  individual  fleet,  more  than  half 
of  the  locomotives  have  recorders. 

The  majority  of  the  recorders  now  in 
use  have  the  capacity  to  record  the 
following  eight  events  over  a  48-hour 
period: 

1.  Time, 


2.  Speed, 

3.  Traction  motor  amperage, 

4.  Distance  traveled, 

5.  Throttle  position, 

6.  Dynamic  brakes. 

7.  Locomotive  (independent)  brake, 
and 

8.  Train  brake  pipe  pressure  reduction. 

More  advanced  recorders  are  now 
available  and  some  of  these  will  record 
20  or  more  events;  devices  using 
magnetic  tape  as  the  recording  medium 
are  now  meeting  competition  from 
devices  which  record  into  a  computer 
readable  memory,  facilitating  direct 
computer  analysis  of  the  events  leading 
up  to  an  accident. 

Event  recorders  have  long  been  a 
useful  tool  to  FRA  investigators  in 
determining  accident  causation,  but  we 
intend  in  this  proceeding  to  go  beyond 
our  anecdotal  experiences  to  solicit 
comments  on  the  following  issues: 

1.  What  percentage  of  the  current 
locomotive  fleet  is  equipped  with  some 
form  of  event  recorder?  How  does  that 
percentage  vary  among  the  following 
categories: 

— Class  I  carriers 

— Regional  railroads 

— Short  line  carriers 

— Commuter  carriers 

— Locomotives  moving  Amtrak 

equipment  (whether  owned  by 

Amtrak  or  not) 

2.  What  percentage  of  the  fleet  would 
have  to  be  equipped  to  ensure  that  all 
train  movements  subject  to  FRA 
jurisdiction  are  recorded?  Does  that 
percentage  vary  among  the  classes  of 
carriers  described  in  question  1? 

3.  If  FRA  proposes  regulations,  should 
they  distinguish  among  the  five  classes 
of  carriers  described  in  question  1?  Why 
or  why  not? 

4.  Describe  the  generic  types  of 
devices  in  use  today  and  the  estimated 
percentage  of  the  fleet  installed  with 
each  type. 

5.  Describe  the  "state-of-the-art,"  i.e.. 
the  capability  of  devices  available  on 
the  market  today. 

6.  Should  FRA  mandate  standards  for 
the  construction  and  maintenance  of 
event  recording  devices?  What  would 
the  advantages  and  disadvantages  of 
such  standards  be? 

7.  Are  there  uses  for  event  recorder 
data  beyond  its  traditional  function  in 
accident  investigations?  If  so,  what  are 
those  uses?  Were  "management 
benefits"  (for  example,  the  ability  to 
measure  locomotive  and/or  crew 
performance  over  varying  terrain  or 
with  trailing  tonnage  of  varying 
amounts)  part  of  the  decision  to  install 
event  recorders  on  a  carrier's  fleet?  How 
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were  the  costs  and  benefits  of  those 
uses  evaluated  before  the  installation 
decision  was  made?  Has  experience 
changed  those  original  projections? 
How? 

8.  Are  all  classes  and  types  of 
locomotives  compatible  with  event 
recorders?  If  not,  why  not? 

9.  Are  there  distinctions  between  the 
types  of  data  that  should  be  recorded  in 
passenger  and  freight  operations? 

10.  What  events  should  be  recorded: 
— For  accident  investigation  purposes? 
— For  purposes  other  than  accident 

investigations? 

11.  What  technological  advances  can 
be  reasonably  anticipated  in  event 
recorders  over  the  next  five  years? 

12.  Are  all  "hot  box"  detector  readings 
currently  being  recorded?  How?  Why/ 
why  not?  Where  are  the  recordings 
made?  Where  are  the  recordings 
maintained?  How  long  are  they 
maintained?  How  are  train  crews 
informed  of  the  reading  of  a  hot  box 
detector?  Are  they  informed  of  both 
negative  and  positive  readings?  Are 
recordings  made  and  maintained  of  the 
notification  to  train  crews  of  positive 
hot  box  indications? 

13.  Is  there  an  advantage  to  requiring 
compatibility  among  event  recorders? 
Should,  for  instance,  all  required  devices 
accept  a  standard  cable  connector?  Is 
there  a  standard  pick  up  transducer 
signal  that  all  devices  could  or  should 
accept?  Is  the  issue  of  capability  or 
standardization  a  valid  subject  for 
Federal  regulatory  involvement? 

14.  What  design  or  installation  factors 
could  make  current  devices  more 
resistant  to  tampering?  What  actions,  if 
any,  are  manufacturers  taking  to 
incorporate  such  changes  in  future 
designs? 

15.  Where  and  how  should  event 
recorders  be  mounted  to  both  increase 
their  chance  of  surviving  an  accident 
and  yet  ensure  that  they  remain 
accessible  for  maintenance  and 
inspection? 

16.  How  are  current  devices  inspected 
and  maintained?  How  often  are  those 
inspections  made?  How  often  should 
inspections  be  performed?  What 
calibration  procedures  are  performed 
and  at  what  frequency? 

17.  What  indications  do  (can)  these 
devices  give  to  inform  train  crews  that 
they  are  on  and  functioning?  Is  there  a 
way  that  these  devices  can  alert  a  crew 
if  they  cease  recording  events  during  a 
movement?  Are  such  features 
incorporated  in  any  currently  available 
devices? 

18.  What  standards  for  accuracy,  if 
any,  currently  prevail  among  recorder 
manufa  cturers?  What  calibration 


procedures  are  necessary  to  maintain 
that  accuracy?  If  FRA  proposes 
regulations,  should  they  include 
standards  for  accuracy?  If  so,  how 
should  those  standards  be  developed? 

19.  What  is  the  installed  cost  of 
currently  available  devices,  broken 
down  for  materials  and  labor? 

20.  What  maintenance  costs  do  these 
devices  require  on  an  annual  basis?  Are 
these  costs  related  to  the  number  and 
type  of  events  that  a  device  may  be 
required  to  record? 

21.  Will  anticipated  technological 
developments  materially  alter  the 
response  to  the  two  preceding 
questions? 

22.  If  FRA  does  propose  regulations, 
should  they  be  limited  to  newly 
purchased  locomotives?  Comment 
generally  on  the  costs  and  benefits  of  a 
rule  that  would  go  beyond  requiring 
event  recorders  in  newly  manufactured 
locomotives  to  include  a  mandatory 
retrofit  of  the  current  fleet. 

This  list  of  issues  is  not  intended  to  be 
universal;  the  purpose  of  this  proceeding 
has  been  previously  described  and  we 
solicit  comments  on  all  issues  relevant 
to  that  stated  purpose. 

Regulatory  Impact 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  is  considered  to  be  non- 
major  under  Executive  Order  12291  but 
significant  under  DOT  policies  and 
procedures  (44  FR  11034,  February  26, 
1979). 

This  rule's  economic  impact  cannot  be 
accurately  quantified  with  the 
information  now  known  to  FRA.  An 
analysis  of  economic  impact,  including 
the  impact  on  small  entities  pursuant  to 
the  Regulatory  Fexibility  Act  (5  U.S.C. 
601  et  seq.],  will  be  made  after 
evaluating  the  data  submitted  in 
response  to  this  advance  notice  of 
proposed  rulemaking  and  the  findings  of 
that  analysis  will  be  published  as  part  of 
any  notice  of  proposed  rulemaking  in 
this  matter. 

A  rule  issued  in  Ihis  proceeding  may 
impose  information  collection 
requirements,  the  extent  and  impact  of 
which  can  only  be  evaluated  with  the 
data  FRA  expects  to  develop  as  a  result 
of  this  advance  notice  of  proposed 
rulemaking.  If  requirements  meeting 
Federal  thresholds  are  imposed,  they 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980.  No  record  keeping  requirements    . 
will  be  mandatory  until  such  approval 
has  been  obtained. 

This  rule  should  not  have  substantial 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 


the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Issued  in  Washington,  DC,  on  November 
17. 1988. 
John  H.  Riley, 

Administrator.  Federal  Railroad 

Administration. 

(FR  Doc.  88-27119  Filed  11-22-88;  8:45  am] 

BILUNO  CODE  MICMM-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1135 

[Ex  Parte  No.  290  (Sut>-No.  4)] 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  adjust  the  quarterly  rail  cost 
adjustment  factor  (RACF)  for  changes  in 
productivity.  This  proposal  reflects  a 
decision  to  change  the  RCAF  from  an 
input  index  (describing  changes  in  costs 
that  railroads  must  pay  for  their 
materials  and  labor)  to  an  output  index 
(one  indicating  changes  in  the  cost  of 
producing  railroad  services).  The 
proposed  adjustment  is  based  on  a 
traditional  index  number  approach  and 
would  use  data  from  the  ICC  Waybill 
Study  and  annual  reports  filed  by  Class 
I  line-haul  railroads.  The  proposed 
adjustment  would  develop  a  moving 
trend  over  a  full  business  cycle  which 
would  be  applied  on  a  prospective  basis. 
The  proposed  methodology  was 
developed  by  a  contractor  for  the 
Commission.  Copies  of  the  contractor's 
final  report  are  available.  Additionally 
the  Commission  is  proposing  that  the 
RCAF  not  be  discounted  for  a  profit 
element.  Finally  the  Commission  will 
entertain  comments  on  the  sharing  of 
productivity  gains  between  railroads 
and  shippers. 

DATES:  Comments  must  be  filed 
December  16, 1988.  Replies  are  due 
January  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono,  (202)  275-7354,  Robert 
C.  Hasek,  (202)  275-0938,  [TDD  for 
hearing  impaired  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision  write  to,  call  or 


pick  up  in  person  from:  Office  of  The 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone  (202)  275-7428. 
Copies  of  the  contractor's  final  report 
are  available  from  Dynamic  Concepts, 
Inc.,  Room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423,  (202)  284-4357/4359  for  a  fee  of 
$40.  Assistance  for  the  hearing  impaired 
is  available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  Room  2229  at 
Commission  headquarters. 

This  action  will  not  affect  either  the 
quality  of  the  human  environment  or 
energy  conservation.  It  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Fart  1135 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements. 

Title  49  of  the  Code  of  Federal 
Regulations,  Part  1135  is  proposed  to  be 
revised  as  follows: 

PART  1135— RAILROAD  COST 
RECOVERY  PROCEDURES 

1.  The  authority  citation  for  Part  1135 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10707a;  5 
U.S.C.  553. 

§1135.1     [Amended] 

2.  Section  1135.1(b)  is  proposed  to  be 
amended  by  adding  the  following 
language  at  the  conclusion  of 

§  1135.1(b): 

§  1 135.1     Quarterly  adjustment  of  rates. 

***** 

(b)  *   *   *  Additionally,  each  quarterly 
index  will  be  adjusted  for  productivity 
changes.  The  adjustment  will  be  made 
by  applying  a  productivity  trend 
implemented  on  a  gradual  basis  so  that 
25  percent  of  the  annual  change  is 
applied  during  the  first  quarter,  50 
percent  during  the  second  quarter,  75 
percent  during  the  third  quarter  and  100 
percent  during  the  fourth  quarter. 
Productivity  adjustments  shall 
compound  in  the  same  manner  as  rate 
changes. 
***** 

Decided:  November  14, 1988. 

By  the  Commission,  Chairman  Gradi.son, 
Vice  Chairman  Andre.  Commissioners 
Simmons,  Lamboley  and  Phillips.  Chairman 
Gradison.  Vice  Chairman  Andre  and 
Commissioner  Lamboley  commented  with 
separate  expressions.  Commissioner  Phillips 
concurred  with  a  separate  expression. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-27072  Filed  11-22-88;  8:45  am] 
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49  CFR  Part  1152 

[Ex  Parte  No.  274  (Sut>-No.  11B)) 

At)andonment  Regulations;  Costing; 
Revised  Treatment  of  Return  on 
Investment;  Equipment 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking.  . 

SUMMARY:  In  early  1987,  the  Commission 
amended  its  regulations  governing 
railroad  abandonments,  service 
discontinuances,  and  financial 
assistance  offers  to,  among  other  things, 
treat  retiuTi  on  investment  in  railroad 
equipment  (ROI-Equipment)  as  an 
economic  cost  rather  than  an  avoidance 
cost.  On  appeal,  the  United  States 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  remanded  the 
proceeding  and  directed  the  Commission 
to  reconsider  its  decision.  In  response, 
the  Commission  proposes  to  amend  its 
rules  as  indicated  below  to  place  RIO- 
Equipment  back  in  the  avoidable  cost 
category.  Comments  are  invited. 
DATES:  Comments  are  due  by  December 
23, 1988. 

ADDRESS:  Send  comments  (original  and 
10  copies),  referring  to  Ex  Parte  No.  274 
(Sub-No.  IIB)  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721) 
SUPPLEMENTARY  INFORMATION:  The 
earlier  amendments  to  the  regulations 
[Ex  Parte  No.  274  (Sub-No.  11)]  were 
made  in  Abandonment  Regulations — 
Costing,  3  I.C.C.2d  340  (1987),  and 
published  in  52  FR  2705,  January  26. 
1987.  The  appeals  court  remanded  the 
ROI-Equipment  portion  of  those  changes 
in  Association  of  American  Railroads  v. 
ICC,  846  F.2d  1465  (D.C.  Cir.  1988). 

The  court  expressed  concern  with  the 
Commission's  reasoning  that  equipment 
from  an  abandoned  rail  line  will  not 
necessarily  be  used  elsewhere.  It  found 
this  to  be  at  odds  with  a  prior  court 
decision  that  concluded  Congress  had 
determined,  as  a  matter  of  law,  that 
costs  in  subsidy  determinations  should 
be  based  on  an  assumption  that 
abandonment  would  spare  railroads  the 
costs  of  new  equipment.  The  court  held 
that  the  Commission,  in  subsidy 
calculations,  must  either  drop  the 
change  it  made  or  reconcile  it  with  the 
statutory  assumption.  It  also  noted  that, 
for  consistency,  the  Commission  might 
want  to  consider  revising  treatment  of 
ROI-Equipment  in  the  abandonment 
context. 


The  Commission  now  proposes  to 
revise  both  the  subsidy  and 
abandonment  treatment  of  ROI- 
Equipment.  The  Commission  is  now- 
considering  certain  other  abandonment 
regulation  changes  that  were  proposed 
in  Ex  Parte  No.  274  (Sub-No.  llA), 
Abandonment  Regulations — Costing 
(Implementation  of  the  Railroad 
Accounting  Principles  Board  Findings), 
53  FR  17234,  May  13, 1988.  The  final 
action  in  this  proceeding  will  rephrase 
the  amendments  proposed  here,  as 
necessary  to  adjust  for  interim  changes 
in  the  rules  being  amended. 

Additional  information  is  contained  in 
a  concurrent  decision  instituting  this 
proposed  rulemaking.  To  obtain  a  copy 
of  the  full  decision,  write  to,  call,  or  pick 
up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commissions,  Washington, 
DC  20423.  Telephone  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

The  Commission  certifies  that  the 
proposed  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
purpose  of  the  proposed  changes  is  to 
permit  a  more  accurate  determination  of 
the  costs  of  rail  operations  in  connection 
with  rail  abandonment  and  subsidy 
proceedings. 

List  of  Subjects  in  49  CFR  Part  152 

Abandonments  and  discontinuances. 
Administrative  practice  and  procedures, 
and  Railroads. 

This  proposed  rulemaking  is  issued 
under  the  authority  of  5  U.S.C.  553,  and 
49  U.S.C.  10321, 10362, 10903,  and  10904. 

Dated:  November  10  1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips. 
Commissioner  Simmons  dissented  with  a 
separate  expression. 
Norea  R.  McGee, 
Secretory. 

Part  1152,  of  Title  49  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1 152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903. 

11.  In  Part  1152  the  authority  citation 
would  continue  to  read: 

Authority:  5  U.S.C.  553.  559.  and  704: 11 
U.S.C.  1170;  16  U.S.C.  1247(d);  and  49  U.S.C. 
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10321. 10362. 10505. 10903. 11161. 11162,  and 
11163.  et  seq. 

Subpart  D— Standards  for  Determining 
Costs,  Revenues,  and  Return  on  Value. 
***** 

2.  Paragraph  (g)  introductory  text  of 

§  1152.32  is  proposed  to  be  amended  by 
adding  the  phrase  "plus  the  return  on 
investment  in  freight  cars."  at  the  end  of 
the  sentence  beginning  with  the  phrase 
"The  costs  assigned  to  a  line  under  this 
subsection". 

3.  Paragraph  (g)(3)(ii)  is  proposed  to 
be  added  to  §  1152.32  to  read  as  follows: 

S  1 1 52.32    Calculation  of  Avoidable  Costs. 

(g)  *  *  * 

(3)  •  *  * 

(ii)  Add  100  percent  of  the  return  on 
investment.  The  return  on  investment 
shall  be  determined  by  multiplying  the 
current  value  of  each  type  of  car. 
developed  in  paragraph  (g)(3)(i)  of  this 
section,  by  one  minus  the  ratio  of 
accumulated  depreciation  to  the  total 
original  cost  investment.  The  total  return 
on  investment  is  determined  by 
multiplying  the  net  current  value  by  the 
rate  of  return  calculated  in  S  1152.34(d). 
***** 

4.  Paragraphs  (g){3)(iii)  of  §  1152.32  is 
proposed  to  be  amended  by  revising  the 
phrase  "To  the  amounts  for  repairs  and 
depreciation,  and  add  *  *  *"  to  read  'To 
the  amounts  for  repairs,  depreciation, 
and  return  on  investment  add  *  *  *". 
***** 

5.  Paragraph  (h)  proposed  to  be  added 
to  §  1152.32  to  read  as  follows: 

(h)  Return  on  investment — locomotive 
(line).  The  return  on  investment  shall  be 
calculated  for  each  type  of  classification 
of  locomotive  that  is  actually  used  to 
provide  service  to  the  line  segment.  The 
return  for  the  locomotive(8)  used  shall 
be  calculated  in  accordance  with  the 
following  procedure: 

(1)  The  current  replacement  cost  for 
each  type  of  locomotive  used  to  serve 
the  Hne  segment  shall  be  based  on  the 
most  recent  purchase  of  that  particular 
type  and  size  locomotive  by  the  carrier 
indexed  to  the  midpoint  of  the  subsidy 


year  or  an  amount  quoted  by  the 
manufacturer.  The  amount  must  be 
substantiated.  This  unit  cost  shall  be 
multiplied  by  1  minus  the  ratio  of  total 
accumulated  depreciation  to  original 
total  cost  of  that  type  of  equipment 
owned  by  applicant-carrier,  as  shown 
by  company  records. 

(2)  The  current  cost  of  capital  used  in 
the  calculation  of  return  on  investment 
for  locomotives  shall  be  the  current 
before-tax  cost  of  capital,  adjusted  for 
inflation,  weighted  to  the  capital 
structure,  and  adjusted  for  the  effects  of 
the  combined  statutory  Federal  and 
State  income  tax  rates.  The  current  cost 
of  capital  expressed  as  a  percent,  shall 
be  calculated  as  provided  in  §  1152.34(d). 

(3)  The  annual  return  on  investment 
for  each  category  or  type  of  locomotive 
shall  be  calculated  by  multiplying  the 
replacement  cost  determined  in 
paragraph  (h)(1)  of  this  section  by  the 
rate  of  return  determined  in  paragraph 
(h)(2)  of  this  section. 

(4)  The  return  on  investment  for  each 
type  of  locomotive  shall  be  assigned  to 
the  line  segment  on  a  ratio  of  the 
locomotive  unit  hours  on  the  segment  to 
average  locomotive  unit  hours  per  unit 
for  each  type  of  locomotive  in  the 
system.  This  ratio  will  be  developed  as 
follows: 

(i)  The  carrier  shall  keep  and  maintain 
records  of  the  number  of  hours  that  each 
type  of  locomotive  incurred  in  serving 
the  segment  during  the  subsidy  period. 

(ii)  The  railroad  shall  develop  the 
system  average  locomotive  unit  hours 
per  unit  for  each  of  the  following  types 
of  locomotives:  yard  diesel;  yard-othen 
road  diesel;  and  road-other. 

(iii)  The  ratio  applied  to  the  return  on 
investment  is  calculated  by  dividing  the 
hours  that  each  type  or  class  of 
locomotive  is  used  to  serve  the  segment, 
as  developed  in  paragraph  (h)(4)(i)  of 
this  section,  by  the  system  average 
locomotive  unit  hours  per  unit  for  the 
applicable  type  developed  in  paragraph 
(h)(4)(ii)  of  this  section. 

(5)  The  cost  assigned  to  the  segment 
for  each  type  of  locomotive  shall  be 
calculated  by  multiplying  the  annual 
return  on  investment  developed  in 


paragraph  (h)(3)  of  this  section  by  the 
ratio(s)  developed  in  paragraph  (h)(4)  of 
this  section. 

***** 

6.  The  introductory  text  of  5  1152.34  is 
proposed  to  be  revised  to  read  as 
follows: 

§  1 1 52.34    Return  on  investment 

Return  on  investment  for  road 
property  shall  be  computed  according  to 
the  procedures  set  forth  in  this  section. 

7.  Paragraph  (a)  of  S  1152.34  is 
proposed  to  be  removed  and  reserved 
for  future  use. 

8.  Paragraph  (b)  of  §  1152.34  is 
proposed  to  be  removed  and  reserved 
for  future  use. 


§  11 52.36.    Submission  of  Revenue  and 
Cost  Data.  [Amended] 

9.  The  chart  appearing  in  S  1152.36  is 
proposed  to  be  amended  as  follows: 

(a)  Lines  5(h)  and  5(i)  are  proposed  to 
be  revised  to  read  as  follows: 

5.  *  *  * 

(h)  Return  on  investment — 
locomotives. 

(i)  Revenue  taxes. 

(b)  Line  5(j)  is  proposed  to  be  added  to 
read  as  follows: 

5.  *  *  * 

(j)  Property  taxes. 

(c)  Lines  12  through  16  are  proposed  to 
be  revised  to  read  as  follows: 

12.  Valuation  of  property  (lines  12a 
through  12c). 

a.  Working  capital. 

b.  Income  tax  benefits. 

c.  Net  liquidation  value. 

13.  Rate  of  return. 

14.  Total  return  on  value  (line  12  times 
line  13). 

15.  Avoidable  loss  from  operations 
(line  4  minus  line  7). 

16.  Estimated  subsidy  (line  4  minus 
lines  7, 11,  and  14). 

(d)  Lines  17, 18,  and  19  are  proposed 
to  be  removed. 

[FR  Doc.  27073  Filed  11-22-^;  8:45  amj 
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I 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  the  Devils 
Lai(e  Sioux  Trlt>e  in  Nortti  Daicota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Devils  Lake 
Sioux  Tribe  in  North  Dakota  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Devils  Lake  Sioux 
Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  tribe  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  December  15, 1988.  and  shall  be 
made  available  through  May  15. 1989.  or 
such  other  data  as  may  be  stated  in  a 
notice  issued  by  the  USDA. 


Signed  at  Washington.  DC  on  November 
17. 1988. 
Milton  Hertz, 

Administrator.  Agricultural  Stabilization  and 

Conservation  Service. 

[FR  Doc.  88-27139  Filed  11-22-88;  8:45  am) 
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Aninrtal  and  Plant  Healtti  Inspection 

Service 

(Doclcet  No.  8S-1631 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Disease  Resistant  Tobacco 
Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTtON:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  E.  I.  Du  Pont  de  Nemours  & 
Co..  Inc..  to  allow  the  field  testing  in  the 
State  of  Delaware  of  genetically 
engineered  tobacco  plants,  modified  to 
contain  an  extra  gene  for  endochitinase. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  tobacco  plants 
does  not  present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  also 
will  not  have  any  significant  impact  on 
the  quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection.  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
406,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sally  L.  McCammon,  Staff 
Biotechnologist,  biotechnology  Permit 
Unit,  Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  G-186, 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7612. 
For  copies  of  the  envirormiental 
assessment  call  Ms.  Mary  Petrie  at  Area 
Code  (301)  436-7612,  or  write  her  at  this 
same  address.  The  envirormiental 
assessment  should  be  requested  under 
accession  number  88-091-01. 
SUPPLEMENTARY  INFORMATION: 
Background  ^ 

On  June  16, 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
340)  entitled.  "Introduction  of  Organisms 
and  Products  Altered  or  Produced 
Through  Genetic  Engineering  Which  Are 
Plant  Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests"  (hereinafter 
"the  rule").  The  rule  regulates  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  The 
rule  sets  forth  procedures  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article  and 
for  obtaining  limited  permits  for  the 
importation  or  interstate  movement  of  a 
regulated  article.  A  permit  must  be 
obtained  before  a  regulated  article  can 
be  introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and, 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

E.I.  Du  Pont  de  Nemours  &  Co.,  Inc.,  of 
Wilmington,  Delaware,  has  submitted 
an  application  for  a  permit  for  release 
into  the  environment  of  genetically 
engineered  tobacco  plants  modified  to 
contain  an  extra  gene  for  endochitinase. 
In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
to  the  environment  of  releasing  the 
tobacco  plants  under  the  conditions 
described  in  the  E.L  Du  Pont  de 
Nemoiu-s  &  Co.,  Inc..  application.  APHIS 
concluded  that  the  field  testing  will  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination  and  will  also  not  have 
any  significant  impact  on  the  quality  of 
the  human  environment. 


47562  Federal  Register  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  226  /  Wednesday,  November  23,  1988  /  Notices 


47563 


The  envircr.mental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  E.  I.  Du  Pont 
de  Nemours  &  Co.,  Inc.,  as  well  as  a 
review  of  other  relevant  literature, 
provides  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  for  endochitinase  has  been 
inserted  into  the  tobacco  chromosome. 
The  increased  production  of 
endochitinase  may  make  these  plants 
less  susceptible  to  the  damaging  effects 
of  certain  fungal  pathogens.  In  nature, 
the  genetic  material  contained  in  a  plant 
chromosome  can  only  be  transferred  to 
another  sexually  compatible  plant  by 
cross-pollination.  In  this  field  test,  the 
introduced  gene  cannot  spread  to  any 
other  sexually  compatible  plant  by 
cross-pollination  since  the  plants  will  be 
harvested  before  flowering  and  any 
flower  buds  that  do  form  will  be 
removed  before  they  open. 

2.  Neither  the  endochitinase  gene  nor 
its  enzyme  product  confers  on  tobacco 
any  plant  pest  characteristics.  The 
increased  production  of  chitinase  in 
these  tobacco  plants  does  not  increase 
characteristics  such  as  weediness. 
Tobacco  already  contains  a  naturally 
occurring  gene  for  endochitinase. 

3.  The  bean  variety  from  which  the 
endochitinase  gene  was  obtained  is  not 
a  plant  pest. 

4.  The  endochitinase  gene  may 
provide  the  genetically  engineered 
tobacco  plants  with  a  selective 
advantage  over  nongenetically 
engineered  tobacco  plants  in  its  ability 
to  become  established  in  the 
environment  due  to  a  possible  increase 
resistance  to  fungal  pathogens.  Because 
the  genetically  engineered  tobacco  will 
not  be  allowed  to  flower  or  survive,  any 
selective  advantages  gained  by  the 
genetically  engineered  tobacco  plants 
are  not  of  concern  in  this  field  test. 

5.  The  vector  used  to  transfer  the 
endochitinase  gene  into  the  tabacco 
chromosome  has  been  evaluated  for  its 
use  in  this  experiment.  The  vector, 
although  derived  from  a  plasmid  with 
known  plant  pathogenic  potential,  has 
een  disarmed;  that  is,  genes  which  are 
necessary  to  confer  plant  pathogenic 
traits  have  been  removed  from  the 
vector.  The  Vector  has  been  tested  and 
shown  to  be  nonpathogenic  to 
susceptible  plants. 

8.  The  vector  agent,  the  bacterium 
which  was  used  to  deliver  the  vector 
that  carries  the  endochitinase  gene  into 
the  tobacco  plant  cell,  was  eliminated 


and  is  no  longer  associated  with 
transformed  plants. 

7.  Horizontal  movement  of  genetic 
material  after  insertion  into  a  plant 
genome  has  not  been  demonstrated.  The 
vector  acts  by  delivering  the  gene  to  the 
chromosomal  DNA.  The  vector  does  not 
survive  in  a  transformed  plant.  No 
mechanism  is  known  to  exist  in  nature 
to  horizontally  move  an  inserted  gene 
from  the  chromosome  of  a  plant  to  any 
other  organism. 

8.  Endochitinase  is  an  enzyme  with 
ability  to  degrade  structural  components 
of  fungi,  nematodes,  and  certain  insects. 
It  has  no  reported  mammalian  toxicity. 

9.  The  size  of  the  field  test  plot  is 
small  (66  feet  by  66  feet).  The  plot  will 
be  located  on  a  private  research  farm 
and  will  have  good  security. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.];  (2) 
Regulations  of  the  Council  on 
Environmental;  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (Title  40,  Code  of  Federal 
Regulations  (CFR)  Parts  1500-1508);  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb):  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384  and  44  FR  51272-51274). 

Done  at  Washington,  DC,  this  18th  day  of 
November  1988. 
fames  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  88-27137  Filed  11-22-88;  8:45  am] 

BtLUNG  CODE  3410-34-M 


CHRISTOPHER  COLUMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 

Meeting 

AGENCY:  Christopher  Columbus 
Quincentenary  Jubilee  Commission. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission,  a  presidential  commission 
established  in  1984  (Pub.  L.  98-375).  The 
meeting  will  be  held  in  Miami,  Florida 
and  will  be  chaired  by  Commission 
Chairman  John  N.  Goudie. 

DATES:  Friday,  December  9, 1988,  from 
9:00  a.m.  until  10:  00  a.m.  (Closed). 
Friday,  December  9, 1988  from  10:15  a.m. 
until  12:00  p.m.  (Open).  Saturday, 
December  10, 1988  from  9:00  a.m.  until 
1:00  p.m.  (Open). 


ADDRESSES:  On  December  9, 1988  from 
9:00  a.m.  to  12:00  p.m.  at  the  Biltmore 
Hotel,  Granada  Room.  Coral  Gables, 
Florida.  On  December  10, 1988  from  9:00 
a.m.  to  1:00  p.m.  at  the  Biltmore  Hotel. 
Granada  Room,  Coral  Gables,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francisco  J.  Martinez-Alvarez  (202)  632- 
1992. 

SUPPLEMENTARY  INFORMATION:  On 

December  9  and  10,  the  Commission  will 
meet  to  discuss  proposals  for 
endorsement  of  Quincentenary  projects. 
Observers  from  the  United  States 
Information  Agency,  the  National  Park 
Service,  and  the  Smithsonian  Institution 
will  make  presentations  to  the 
Commission  on  December  9  and  the 
Florida  Columbus  Hemispheric  Trade 
Commission  will  make  a  presentation  on 
December  10. 

Francisco  ].  Martinez-Alvarez. 
Acting  Director. 

[FR  Doc.  88-27124  Filed  11-22-88;  8:45  am] 
WLUNQ  CODE  6820-RB-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meetinq 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  16, 1988, 1:30  p.m.  at  the 
Federal  Building,  Room  15018.  450 
Golden  Gate  Avenue,  San  Francisco, 
CA. 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  systems  or 
technology. 

Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Presentation  by  Apple  Computers 
on  Workstations. 

4.  Presentation  by  McDonnell  Douglas 
on  Data  Encryption. 

5.  Discussion  of  the  Bulletin  Board 
Proposal. 

6.  Review  of  Draft  6031P  Form. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 


The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  presented  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  conciirrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  sections  10  (a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Betty  Anne  Ferrell 
on  202/377-2583. 

Date:  November  18, 1988. 
Betty  Anne  Ferrell, 

Director,  Technical  Support  Unit  Office  of 
Technology  and  Policy  Analysis 
[FR  Doc.  88-27084  Filed  11-22-88:  8:45  am] 
BILLINQ  CODE  3S10-DT-M 


Hardware  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  16, 1988,  9:00  a.m.  in  the 
Federal  Building,  Room  15018,  450 
Golden  Gate  Avenue.  San  Francisco, 
California. 

The  Hardware  Subcommittee  was 
formed  to  study  computer  hardware 
with  the  goal  of  making 
recommendations  to  the  Department  of 
Commerce  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 

Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Review  Telecommunications 
Proposals  and  Develop  a  Woric  Plan. 

4.  Develop  a  Simplified  CCL 1565 
Proposal. 


The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
subcommittee.  For  further  information  or 
copies  of  the  minutes,  call  Betty  Ferrell 
at  (202)  377-2583. 

Date:  November  18, 1988. 

Betty  Anne  Fenell. 

Director,  Technical  Support  Unit,  Office  of 
Technology  and  Policy  Analysis. 

[FR  Doc.  88-27085  Filed  11-22-68;  8:45  am] 

BILLINQ  COOE  3510-OT-M 


Software  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  15. 1988,  9:00  a.m.  in  the 
Federal  Building.  Room  15018,  450 
Golden  Gate  Avenue,  San  Francisco, 
California.  The  Software  Subcommittee 
was  formed  to  study  computer  software 
with  the  goal  of  making 
recommendations  to  the  Department  of 
Commerce  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 

Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Develop  Subcommittee  Positions  on 
Draft  Technical  Data  Regulations. 

4.  Discussion  of  New  Network 
Software  Changes. 

5.  Prepare  for  January  Meeting  on 
Data  Encryption  Standard. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes,  call  Betty  Ferrell  at  (202) 
377-2583. 

Date:  November  18. 1988. 
Betty  Anne  Ferrell. 

Director,  Technical  Support  Unit,  Office  of 
Technology  and  Policy  Analysis. 
(FR  Doc.  88-27086  Filed  11-22-88;  8:45  am] 

BILLING  CODE  3S10-OT-M 

Supercomputer  Sulx;ommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Supercomputer 
Subcommittee  of  the  Computer  Systems 


Technical  Advisory  Committee  will  be 
held  December  15, 1988  at  1:30  p.m.,  at 
the  Federal  Building,  Room  15018.  450 
Golden  Gate  Avenue,  San  Francisco, 
California.  The  Supercomputer 
Subcommittee  was  formed  with  the  goal 
of  making  recommendations  to  the 
Department  of  Commerce  relating  to 
licensing  issues  with  respect  to 
supercomputers. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Status  of  Supercomputer  Proposal. 

4.  Develop  a  Performance 
Measurement  for  Non- Vector  Machines. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes,  call  Betty  Ferrell  at  (202) 
377-2583. 

Date:  November  18. 1988. 
Betty  Anne  Ferrell, 

Director  Technical  Support  Unit,  Office  of 
Technology  and  Policy  Analysis. 
[FR  Doc.  88-27087  Filed  11-22-88:  8:45  am] 
BtLUNG  CODE  3S10-OT-M 

International  Trade  Administration 

IA-122-8061 

initiation  of  Antidumping  Duty 
Investigation;  Generic  Cephalexin 
Capsules  from  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  generic  cephalexin  capsules 
from  Canada  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  12. 1988,  and  we 
will  make  our  preliminary  determination 
on  or  before  April  5, 1989. 
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EFFECTIVE  DATE:  November  23. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Conner  or  Louis  Apple.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC,  20230, 
telephone  (202)  377-1778  or  (202)  377- 
1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  27, 1988,  we  received  a 
petition  filed  in  proper  form  by  Biocraft 
Laboratories,  Inc.,  on  behalf  of  the 
industry  in  the  United  States  which 
manufactures  generic  cephalexin 
capsules.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petitioner  alleges  that  imports  of 
generic  cephalexin  capsules  from 
Canada  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

The  petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  the  Act,  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  manufacturing  the  product 
that  is  subject  to  this  investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  an  average  of 
known  Canadian  prices  it  must  use  to 
meet  the  competition.  Petitioner  listed 
these  prices  (competitively  met  prices) 
for  several  customers. 

Petitioner  based  foreign  market  value 
on  prices  published  in  Drug  Benefit 
Formularies,  by  the  Ministries  of  Health 
of  Ontario  and  Saskatchewan,  Canada. 
Petitioner  states  that  these  prices 
represent  the  lowest  amount  for  which  a 
listed  drug  product  can  be  purchased  in 
those  provinces  in  Canada. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  18.42  to  39.73  percent. 


Petitioner  also  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  generic  cephalexin  capsules 
from  Canada. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  generic 
cephalexin  capsules  from  Canada  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  or  generic  cephalexin  capsules 
from  Canada  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  April  5, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
Tariff  Schedule  (HTS)  and  all 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  will  be  classified  solely 
according  to  the  appropriate  HTS  item 
number(s).  Until  that  time,  however,  the 
Department  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number(s)  and  the  appropriate  HTS  item 
number(s)  with  its  product  descriptions. 
As  with  the  TSUSA,  the  HTS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  customs  office  to  consult  the 
schedule. 

The  products  covered  in  this 
investigation  are  generic  cephalexin 
capsules  from  Canada,  as  provided  for 
in  item  411.7600  of  the  Tariff  Schedules 
of  the  United  States  Annotated  (TSUSA) 
and  currently  classifiable  under 


Harmonized  System  (HTS)  item  number 
3004.20.00.  Generic  cephalexin  capsules 
are  cephalexin  monohydrate  in  capsule 
form.  Cephalexin  monohydrate  is  a 
semi-synthetic  cephalosporin  antibiotic 
intended  for  oral  administration.  Its 
chemical  formula  is  C16H17N3O4S.H20. 
Generic  cephalexin  capsules  contain  the 
equivalent  of  not  less  than  90  percent 
and  not  more  than  120  percent  of  the 
labelled  amount  of  cephalexin 
monohydrate.  The  capsule  is  made  of  a 
water  soluble  gelatin,  designed  to 
facilitate  swallowing  and  a  phased 
release  of  the  drug  into  the  user's 
digestive  system. 

We  are  tentatively  excluding  from  the 
scope  of  this  investigation  certain 
proprietary  brand-name  cephalexin 
capsules  which  petitioner  alleges  differ 
from  the  generic  product.  Such 
differences  allegedly  include  different 
consumer  expectations,  different 
promotional  activities,  and  significantly 
different  prices.  While  the  Department 
does  not  normally  consider  proprietary 
brand-names  in  defining  the  scope  of  an 
investigation,  we  have  done  so  in  this 
particular  instance  because  the 
differences  alleged  by  petitioner 
between  branded  and  generic 
pharmaceutical  products  appear  to  be 
far  greater  than  would  normally  be  the 
case  for  other  types  of  products.  We  will 
continue  to  examine  this  issue,  however, 
during  the  investigation  and  will 
consider  any  comments  on  this  issue. 
Any  comments  should  be  addressed  as 
noted  in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section  of  this  notice. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  December 
12, 1988,  whether  there  is  a  reasonable 
indication  that  imports  of  generic 
cephalexin  capsules  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise  it 


will  proceed  according  to  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
November  16, 198a 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc  88-27048  Filed  11-22-68;  8:45  am] 
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Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review,  "rhis  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Stillman,  Director,  OfHce  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290]  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  &om 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to;  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
Department  of  Commerce,  Room  H1223. 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  imder  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 


of  Review,  appUcation  number  88- 
00016."  A  summary  of  the  application 
follows: 

Applicant:  Wood  Machinery 
Manufacturers  of  America  (WMMA), 
1900  Arch  Street.  Philadelphia, 
Pennsylvania  19103. 

Contact:  John  S.  Satagaj,  Counsel. 
Telephone:  (202)  639-8888. 

Application  #.•  88-00016. 

Date  Deemed  Submitted:  Novembeh  8, 
1968. 

Members  (in  addition  to  applicant): 
Abrasive  Engineering  and 
Manufacturing,  Olathe,  KS;  Alexander 
Dodds  Company,  Grand  Rapids.  ML 
Black  Bros.  Company,  Mendota,  IL;  C  R 
Onsrud.  Inc.,  Troutman,  NC;  Crouch 
Machinery,  Inc..  Pinehurst,  NQ  CTD 
Machines.  Inc..  Los  Angeles.  CA:  Delta 
International  Machinery  Corporation. 
Pittsburgh.  PA;  Diehl  Machines. 
Wabash,  IN;  Fulghum  Ind.  Inc..  Wadley. 
GA;  Industrial  Woodworking  Machine 
Company.  Garland.  TX;  James  L  Taylor 
Manufacturing  Company,  Poughkeepsie. 
NY:  Jenkins  Division.  Kohler  General 
Corporation.  Sheboygan  Falls.  WI;  Ken 
Hadedine  Machine  Company,  Inc., 
Terre  Haute,  IN;  LR.R  &iterpri8es.  Inc.. 
Van  Nuys,  CA..  Lancaster  Machinery 
Company,  Lancaster.  PA;  MedaUst 
Automated  Machinery,  Oshkosh,  WL 
Mereen-Johnson  Machine  Company. 
Minneapolis,  MN;  Mid-Oregon 
Industries,  Bend.  OR;  Montaco.  Inc., 
Orlando,  FL;  Newman  Machine 
Company,  Inc.,  Greensboro,  NC;  North 
American  Products  Corporation,  Jasper. 
IN;  Northfield  Foundry  and  Mactdne 
Company.  Northfield.  MN;  Ohver 
Machinery  Company  Grand  Rapids.  ML 
Onsrud  Machine  Corporation.  Wheeling. 
IL;  Powermatic,  McMiimville,  TN; 
Robert  A.  Martin  Company,  Inc.. 
Harvey.  lU  Robert  Bosch  Power  Tool 
Corporation,  New  Bern.  NC;  The 
Wallace  Company.  Pasadena.  CA; 
Thermwood  Corporation.  Dale,  IN; 
Timesavers,  Inc.,  Miimeapolis,  MN; 
Tyler  Machinery  Company,  Inc., 
Warsaw,  IN;  Whiriwind  Inc..  Dallas.  TX; 
and  Yates-American  Machinery.  Inc., 
Beloit,  WI. 

Summary  of  the  Application 

Export  Trade 

Products.  Woodworking  machines, 
woodworking  systems,  and  accessories, 
principally,  but  not  exclusively, 
classified  in  SIC  #  3553,  including: 
Cutting  machines  (including  boring, 
dowelling.  carving,  dovetailing, 
mortising,  planing,  routing,  sawing, 
shaping,  profiling,  tenoning,  chucking, 
turning,  and  veneering  machines); 
sanding  machines  (including  ed^e.  flat 
surface,  irregular  surface,  and  special- 


purpose  sanding  machines);  gluing, 
laminating,  and  assembling  machines 
(including  assembly  clamping,  auxiliary 
gluing,  edge  gluing,  surface  gluing, 
pressing,  and  laminating  machines); 
finishing  machines  (including  applicator, 
auxiliary  finishing,  and  drying  machines 
and  ovens);  wood  drying  equipment 
(including  dryers,  kilns,  and  moisture 
measurement  equipment);  auxiliary 
machines  and  equipment  (including 
environmental  and  safety  equipment, 
materials  handling  equipment  auxiliary 
attachments,  tool  maintenance 
equipment,  and  tooling):  special  product 
and  special  purpose  machines;  logging 
and  sawmilling  machines  (including  log 
handling  and  preparation  machines,  log 
conversion  equipment,  and  other 
auxiliary  equipment  and  attachments); 
and  wood  residue  utilization  systems  or 
equipment 

Services  and  Technology. 
Engineering,  design,  and  related  services 
related  to  Products  and  turnkey 
contracts  that  substantially  incorporate 
Products;  servicing  of  Products;  training 
with  respect  to  the  use  of  Products;  and 
technology  licensing  related  to  the 
manufacture  and  user  of  Products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products, 
Services,  and  Technology).  Considting; 
international  market  research; 
marketing  and  trade  promotion;  trade 
show  pEirticipation;  insurance;  legal 
assistance;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  export 
orders;  warehousing;  foreign  exchange: 
financing;  and  taking  titie  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  WMMA  and/or  one  or  more  of  its 
Members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products, 
Services,  and/or  Technology  in  Export 
Markets  and  allocate  sales  resulting 
from  such  arrangements: 

b.  Establish  export  prices  for  sales  of 
Products,  Services,  and/or  Technology 
by  the  Members  in  Export  Markets,  with 
each  Member  being  free  to  deviate  from 
such  prices  by  whatever  amount  it  sees 
fit: 
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c.  Discuss  and  reach  agreements 
relating  to  interface  specifications  and 
engineering  requirements  demanded  by 
specific  potential  customers  for  Products 
for  Export  Markets: 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products,  Services  and/or 
Technology; 

e.  Provide  or  jointly  negotiate  for  and 
purchase  from  Suppliers  Export  Trade 
Facilitation  Services  for  Members; 

f.  Solicit  non-member  Suppliers  to  sell 
their  Products,  Services,  and/or 
Technology  or  offer  their  Export  Trade 
Facilitation  Services  through  the 
certified  activities  of  WMMA  and/or  its 
Members; 

g.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets; 

h.  License  associated  Technology 
rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
WMMA  or  any  other  Member 

i.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets; 

j.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product, 
Service,  and/or  Technology 
requirements  of  specific  export 
customers  or  Export  Markets;  and 

k.  Operate  and  establish  jointly 
owned  subsidiaries  or  other  joint 
venture  entities,  owned  exclusively  by 
Members,  to  export  Products  to  Export 
Markets,  operate  warranty,  service  and 
training  centers  in  Export  Markets,  and 
provide  Export  Trade  Facilitation 
Services  to  Members. 

2.  WMMA  and/or  its  Members  may 
enter  into  agreements  wherein  WMMA 
and/or  one  or  more  Members  agree  to 
act  in  certain  countries  or  markets  as 
the  Members'  exclusive  or  non-exclusive 
Export  Intermediary  for  Products, 
Services,  and/or  Technology  in  that 
country  or  market.  In  such  agreements, 
(i)  WMMA  or  the  Member(s)  acting  as 
an  exclusive  Export  Intermediary  may 
agree  not  to  represent  any  other 
Supplier  for  sale  in  the  relevant  country 
or  market,  and  (ii)  members  may  agree 
that  they  will  export  for  sale  in  the 
relevant  country  or  market  only  through 
WMMA  or  the  Member(8)  acting  as 
exclusive  Export  Intermediary,  and  that 
they  will  not  export  independently  to 
the  relevant  country  or  market,  either 


directly  or  through  any  other  Export 
Intermediary. 

3.  WMMA  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information: 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products,  Services,  and/or  Technology 
in  Export  Markets;  selling  strategies  for 
Export  Markets;  pricing  in  Export 
Markets;  projected  demands  in  Export 
Markets;  customary  terms  of  sale  in 
Export  Markets;  the  types  of  Products 
available  from  competitors  for  sale  in 
particular  Export  Markets,  and  the 
prices  for  such  Products;  and  customer 
specifications  for  Products  in  Export 
Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  available 
capacity  to  produce,  and  delivery  dates 
of  Products  available  from  Members  for 
export,  provided,  however,  that 
exchanges  of  information  and 
discussions  as  to  product  quantity, 
source,  available  capacity  to  produce 
Products,  and  delivery  dates  must  be  on 
a  transaction-by-transaction  basis  only, 
and  shall  relate  solely  to  Products 
intended  for  or  available  for  export; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  pn  by  WMMA  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  WMMA  or  its 
Member's  export  operations,  including, 
without  limitation,  sales  and  distribution 
networks  established  by  WMMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  WMMA  may  provide  its  Members 
or  other  Suppliers  the  benefit  of  any 
Export  Trade  Facilitation  Service  to 
facilitate  the  export  of  Products  to 
Export  Markets.  This  may  be 
accompanied  by  WMMA  itself,  or  by 
agreement  with  Members  or  other 
parties. 


5.  WMMA  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  1  through  4 
above. 

6.  WMMA  and/or  its  Members  may 
refuse  to  provide  to  non-members 
Export  Trade  Facilitation  Services  or 
participation  in  the  other  activities 
described  in  paragraphs  1  through  5 
above. 

7.  WMMA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Members  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activites 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shal  respond  directly  to  the 
requesting  foreign  government  or  its 
agents  with  respect  to  such  information. 

Date:  November  18, 1988 
Thonus  H.  Stillman. 

Director,  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.88-27068  Filed  11-22-88:  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council  and  its  advisory  bodies  will 
convene  public  meetings  at  the  Hotel 
Pierre,  Santurce,  PR,  and  at  the 
Council's  Headquarters  as  follows: 

Council— On  December  6, 1988,  at  the 
Council's  Headquarters  (address  below) 
at  9  a.m.,  will  convene  a  closed  session 
(not  open  to  the  public),  to  interview 
candidates  for  the  Council's  Executive 
Director  position,  and  will  adjourn  at 
noon.  On  December  7, 1988,  at  the  Hotel 
Pierre,  9  a.m.,  will  convene  its  65th 
regular  public  meeting  to  discuss  the 
Shallow-water  Reef  Fish  Fishery 
Management  Plan  (FMP) — Amendment 
#1,  the  draft  Queen  Conch  FMP,  Billfish 
FMP  regulations,  and  consider  other 
technical  and  administrative  matters 
related  to  Council  operations.  The  public 
meeting  will  recess  at  5  p.m.,  reconvene 
December  8  at  9  a.m.,  and  will  adjourn 
at  noon. 

Administrative  Committee — On 
December  8  at  the  Hotel  Pierre  the 
committee  will  convene  its  public 
meeting  at  2  p.m.,  to  discuss 
administrative  matters  related  to  the 
Council,  and  will  adjourn  at  5  p.m. 


Scientific  and  Statistical  Committee 
(SSC)  and  Advisory  Plan  (AP)— On 
December  5  the  AP  will  convene  at  the 
Hotel  Pierre  at  9:30  a.m.,  and  will 
adjourn  at  5  p.m.  On  the  same  day  the 
SSC  will  convene  at  9:30  a.m.,  at  the 
Council's  Headquarters,  and  will 
adjourn  at  5  p.m.  Both  groups  will 
discuss  the  Shallow-water  Reef  Fish 
FMP — Amendment  #1,  the  draft  Queen 
Conch  FMP,  and  the  permitting  and 
monitoring  system  for  the  Billfish  FMP 
exemption  to  the  artisanal  handline 
fishery  in  Puerto  Rico. 

For  further  information  contact  the 
Caribbean  Fishery  Management 
Council,  Banco  de  Ponce  Building,  Suite 
1108,  Hato  Rey,  PR  00918;  (809)  753-4926. 

Date:  November  17, 1988. 
|oe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  88-27080  Filed  11-22-88:  8:45  am] 
BILUNQ  CODE  SS10-22-M 


and  set  preliminary  total  allowable 
catches  based  on  biological  and 
socioecomic  considerations.  The  Council 
will  take  public  testimony  on  domestic 
processor  and  joint  venture  needs  for 
1989  and  set  initial  apportionments  to 
start  the  new  fishing  year,  January  1  for 
most  species.  They  will  also  consider 
taking  emergency  action  to  reduce  the 
retention  limit  used  in  the  sablefish 
directed  fishing  definition  in  the  Bering 
Sea  and  Aleutian  Island,  and  to 
establish  a  Shelikof  Strait  district  in  the 
Gulf  of  Alaska  for  pollock  management. 
The  Council  will  also  reconsider  its 
proposed  bycatch  plan  for  1989  in  the 
Bering  Sea  and  Aleutians,  and  will 
review  1989  foreign  permit  applications 
for  joint  venture  and  directed  fishing  in 
the  Gulf  of  Alaska  and  Bering  Sea/ 
Aleutian  Islands.  The  Council's  meeting 
will  adjourn  on  December  9. 

Other  meetings  to  be  held  during  the 
week  are: 


Committee/panel 


Beginning 


10:30  a.m.,  Sunday, 

Dec.  4. 
10:30  a.m.,  Sunday, 

Dec.  4, 
1  p.m.,  Sunday,  Dec. 

4. 
2:30  p.m..  Sunday, 

Dec.  4. 
7  p.m..  Sunday,  Dec. 

4. 
7  p.m.,  Tuesday, 

Dec.  6. 

7  a.m.,  Wednesday. 
Dec.  7. 


North  Pacific  Fishery  Management  ^p 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries  ^""^    '^           group.-. 

Service,  NOAA,  Commerce.  ssc 

The  North  Pacific  Fishery 

Management  Council  will  convene  a  AP  Nominating  Committee 

public  meeting  at  the  Sheraton  Hotel.  p^^^,  ^^^-^  Commrttee 

Anchorage,  AK,  on  December  5, 1988,  at 

10:30  a.m.:  Magnuson  Fishefy  Conserva- 

Council— The  Council  will  convene  an  fo"  a™!  Management  Act 

..                •        »      •     ___  »„  »i,~  Reauttiofization  Committee. 

executive  session  (not  open  to  the  ^.^^^^  ^^^ 

public)  on  December  7  at  noon  to  review 

nominations  to  the  Scientific  and 

Statistical  Committee  (SSC),  Advisory 

Panel  (AP),  and  plan  teams.  With  the  Other  meetings  in  addition  to  the  above 

exception  of  the  executive  session  and  may  be  held  on  short  notice.  All  public 

the  AP  Nominating  Committee  meeting,  meetings  will  be  held  at  the  Sheraton 

all  meetings  are  open  to  the  public.  The  Hotel  unless  otherwise  noted.  For 

Council  will  consider  final  approval  of  further  information  contact  the  North 

allocative  measures  in  the  halibut  Pacific  Fishery  Management  Council, 

fishery  for  the  International  Pacific  p.o.  Box  103136,  Anchorage.  AK  99510; 

Halibut  Commission  Regulatory  Areas  telephone  (907)  271-2809. 

4B  (Aleutian  Islands)  and  4C  (Pribilof  03,5.  November  22, 1988. 

Islands).  These  measures  include  ,^  p  q^^j^ 

designating  fishing  periods  and  limiting  ^^^^^  jj,-^,,^,^  Office  of  Fisheries 

the  amoun  of  fish  landed  per  trip.  The  conservation  and  Management.  National 

Council  will  review  sablefish  Marine  Fisheries  Service. 

management  alternatives,  including  ™  ^^^  88-27081  Filed  11-22-88: 8:45  am] 

continued  open  access  management  ^^^^  ^^  ^^^^ 

multispecies  longlme  fishery,  individual 

fishing  quotas,  license  limitation, 

combinations  systems,  and  determine  Pacific  Fishery  Management  Council; 

which  will  be  developed  and  sent  to  the  Public  Meeting 

Secretary  of  Commerce  for 

implementation.  The  Council  will  agency:  National  Marine  Fisheries 

determine  the  acceptable  biological  Service.  NOAA,  Commerce. 

catches  for  1989  for  each  of  the  The  Pacific  Fishery  Management 

groundfish  species  and  species  groups  in  Council's  Groundfish  Fishery 

the  management  areas  of  the  Gulf  of  Management  Plan  (FMP)  Rewrite 

Alaska  and  Bering  Sea  and  Aleutians,  Oversight  Group  will  convene  a  public 


meeting  on  November  30, 1988,  at  1  p.m.. 
at  the  Pacific  Marine  Fisheries 
Commission,  Conference  Room.  2075 
SW.  First  Avenue.  Suite  IC  Portland, 
OR,  to  review  progress  on  FMP 
amendment  #4,  and  to  begin 
preparation  of  the  public  review 
document  scheduled  for  release  in  April 
1989,  The  public  meeting  will  adjourn  on 
December  1, 1988,  at  3  p.m. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420.  2000  SW.  First 
Avenue.  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  November  17. 1988. 
loe  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-27082  Filed  11-22-88:  8:45  am] 

BIUJNG  COOe  3S10-23-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  and  the  Council's 
Standing  Committees  will  convene 
public  meetings  at  the  Ala  Moana 
American  Hotel.  Honolulu.  HI.  as 
follows: 

Council — at  its  63rd  meeting  on 
November  28, 1988.  at  1:30  p.m..  will 
review  the  status  and  possibily  make 
changes  to  the  fishery  management 
plans  (FMPs)  for  crustaceans,  pelagics. 
bottomfish  and  seamount  groundfish, 
and  precious  corals  on  the  basis  of 
advice  received  from  the  Council's 
Advisory  Panels  (APs),  its  Plan 
Monitoring  Teams,  and  its  Scientific  and 
Statistical  Committee  (SSC).  Also  on 
November  28  the  Council  will  convene  a 
closed  session  (not  open  to  the  public)  at 
4:30  p.m.,  to  discuss  personnel  matters. 

It  is  anticipated  that  the  Council  will 
elect  officers  for  1989.  appoint  Council 
Committee  members  and  chairmen  for 
1989,  appoint  members  to  the  AP  for 
1989-1991,  approve  a  policy  for  selecting 
SSC  members,  review  and  comment  on 
precious  coral  experimental  SSC  fishing 
applications,  approve  budgets  for 
American  Samoa,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  native  rights/hmited  entry 
projects,  ajjprove  a  programmatic 
budget  for  1989-1990.  and  review  the 
1989  administrative  budget.  (Funds 
available  for  Regional  Fishery 
Management  Councils  total  $7.2  million 
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and  Council  budget  requests  for  1989 
total  $8.7  million.)  The  meeting  will 
reconvene  on  November  29  at  9  a.m., 
and  will  adjourn  at  5  p.m.  The  public  is 
encouraged  to  participate  in  the 
Council's  deliberations. 

The  Council's  Standing  Committees 
will  covene  on  Sunday,  November  27  at 
10:00  a.m..  will  recess  at  5  p.m.. 
reconvene  on  November  28  at  8  a.m., 
and  will  adjourn  at  noon. 

The  public  meeting  will  also  include 
reports  from  Islanders,  fisheries 
agencies  and  organizations,  reports  on 
foreign  fishing  and  foreign  and  domestic 
enforcement,  FMPs,  reports  from  the 
Council's  standing  committees,  reports 
on  data  and  research  needs, 
administrative  matters,  meetings  and 
conferences,  as  well  as  any  other 
business. 

For  further  information  contact  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  Room  1405, 
Honolulu,  HI  96813;  telephone:  (808)  523- 
1368. 

Date:  November  17. 1988. 
foe  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-27083  Filed  11-22-88:  8:45  am] 
BILUNG  CODC  3510-22-M 


National  Marine  Fisheries  Service; 
Endangered  Species;  Application  for 
Permit;  Archie  Carr  Center  for  Turtle 
Research  (P436) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  through  1543) 
and  the  National  Marine  Fisheries 
Service  regulations  governing 
endangered  fish  and  wildlife  permits  (50 
CFR  Part  217  through  222). 

1.  Applicant:  Archie  Care  Center  for 
Sea  Turtle  Research.  Department  of 
Zoology.  University  of  Florida.  Bartham 
Hall.  Gainesville.  Florida  32611. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Species: 
Green  turtle  [Chelonia  mydas], 

unspecified. 
Loggerhead  turtle  [Caretta  caretta), 

unspecified. 
Hawksbill  turtle  [Eretmochelys 

imbricata],  unspecified. 
Leatherback  turtle  [Dermochelys 

coriacea],  unspecified. 
Oliver  Ridley  (Lepicochelys  olivacea), 

unspecified. 
Kemp's  Ridley  [Lepicochelys  kempii], 

unspecified. 


4.  Type  of  Take:  The  applicant 
proposes  to  capture,  tag,  release, 
recapture,  measure,  sexed,  collect  blood 
samples,  flush  stomach,  radio  tag,  and  to 
perform  non-injurious  biopsies  on  sea 
turtles  during  the  study  of  population 
dynamics.  Up  to  100  biopsies  will  be 
taken  and  no  more  than  20  will  be  radio 
tagged  at  any  time  in  any  study  region. 
The  objectives  are  to  determine  the 
movement  and  migration  patterns; 
determine  size  distribution  patterns  and 
growth  rates;  determine  population 
status;  species  composition  and 
abundance;  determine  and  monitor  the 
physiological  status  of  these  sea  turtle 
populations;  and  determine  the  negative 
impact  of  marine  debris  and  pollutants 
on  sea  turtle  populations. 

5.  Location  and  Duration  of  Activity: 
Offshore  and  inshore  waters  of  the 
southeast  United  States  (Atlantic  and 
Gulf  coasts  of  Florida,  Atlantic  coast  of 
Georgia).  Waters  through  the  Bahamas 
which  are  known  to  be  import  feeding 
grounds  for  the  U.S.  populations  of 
loggerheads  and  green  turtles,  and 
waters  around  the  Azores. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington. 
DC.  within  30  days  of  the  publication  of 
this  notice.  Those  individuals  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  Silver  Spring. 
Maryland  20910;  and  Director.  Southeast 
Region,  National  Marine  Fisheries 
Service,  9450  Koger  Blvd,  St.  Petersburg, 
Florida  33702. 

Date:  November  17, 1988. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-27071  Filed  11-22-88:  8:45  am] 

BILLING  CODE  3S10-22-M 


COMMISSION  ON  EXECUTIVE. 
LEGISLATIVE  AND  JUDICIAL 
SALARIES 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Commission 
on  Executive,  Legislative  and  Judicial 
Salaries  will  hold  an  Executive  Session 
on  December  6, 1988,  from  9:30  a.m.  to 
12:30  p.m.  The  meeting  on  the  6th  will  be 
held  at  736  Jackson  Place  NW., 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  recommendations  for  the  final 
report  of  the  Commission. 

For  further  information,  please  contact 
the  Commission's  office,  736  Jackson 
Place  NW.,  Washington,  DC  20415. 
telephone  275-8031. 
Polly  L  Gault. 
Executive  Director. 
[FR  Doc.  88-27173  Filed  11-21-88;  11:47  am) 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation, 
Committee  on  Petroleum  Storage  & 
Transportation,  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting; 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of  the 
Committee  on  Petroleum  Storage  & 
Transportation  of  the  National  Petroleum 
Council 

Date  and  Time:  Monday,  Decemtjer  12. 
1988.  3:00  PM;  Tuesday,  December  13.  1988. 
11:30  AM 

Place:  National  Petroleum  Council 
Conference  Room,  1625  K  Street  NW., 
Washington,  DC 

Contact.  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-1),  Washington.  DC  20585.  Telephone: 
202/58&-4695 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
oil  and  gas  or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Review 
Committee's  request  for  further  work  on  the 
draft  volumes. 

Tentative  Agenda: 

— Opening  remarks  by  the  Chairman  and 
Government  Cochairman. 

— Review  of  the  Committee's  request  for 
further  work  on  the  draft  report  volumes. 

— Discuss  any  other  matters  pertinent  to 
the  overall  assignment  from  the  Secretary  of 
Energy. 


Public  Participation 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Subcommittee  on 
Petroleum  Storage  &  Transportation  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Subcommittee  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Donald  L  Bauer, 

Principal  Deputy  Assistant  Secretary,  Fossil 
Energy. 
[FR  Doc.  88-27141  Filed  11-22-88;  8:45  am] 

BILUNQ  COOE  64S(M>1-M 


Economic  Regulatory  Administration 
I  ERA  Docket  No.  88-69-NG] 

Seagull  Marketing  Services,  Inc.; 
Application  To  Import  Natural  Gas 
From  and  Export  Natural  Gas  To 
Canada 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  and  export  natural  gas  to 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (EF.A)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  8, 1988,  of  an  application 
filed  by  Seagull  Marketing  Services,  Inc. 
(Seagull),  for  blanket  authorization  to 
import  up  to  150  Bcf  of  Canadian  natural 
gas  and  export  up  to  150  Bcf  of  domestic 
natural  gas  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
import  or  export.  Seagull  intends  to 
utilize  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported  or  exported.  Seagull  also 
proposes  to  submit  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 


Act  and  DOE  Delegation  Order  No. 

0204-111.  Protests,  motions  to  intervene, 

notices  of  intervention  and  written 

comments  are  invited. 

date:  Protests,  motions  to  intervene  or 

notices  of  intervention,  as  applicable, 

requests  for  additional  procedures  and 

written  comments  are  to  be  filed  no  later 

than  November  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Durbin.  Natural  Gas  Division, 

Economic  Regulatory  Administration, 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  3F-091, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-9516. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-G42. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  Seagull, 
a  wholly-owned  subsidiary  of  Seagull 
Energy  Corporation,  is  a  Texas 
corporation,  with  its  principal  place  of 
business  in  Houston,  Texas.  Under  the 
blanket  authority  sought  Seagull 
intends  to  import  or  export  gas  from  or 
to  Canada,  either  as  a  broker  or  agent, 
or  for  its  own  account,  for  short-term, 
spot  sales  to  either  United  States  or 
Canadian  customers,  including,  but  not 
limited  to,  gas  distribution  companies, 
electric  utilities,  agricultural  users, 
pipelines,  and  industrial  and  commercial 
end-users.  The  specific  terms  of  each 
import  or  export  sale  would  be 
negotiated  on  an  individual  basis, 
including  price  and  volume. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
natural  gas  export  applications,  the  ERA 
considers  the  domestic  need  for  the  gas 
to  be  exported,  and  any  other  issue 
determined  by  the  Administrator  to  be 
appropriate  in  a  particular  case.  Parties 
that  may  oppose  this  apphcation  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  import 
authority  and  on  the  domestic  need  for 
the  gas  in  their  responses  on  the 
requested  export  authority.  The 
applicant  asserts  that  this  import/export 
arrangement  will  be  in  the  public 
interest  in  that  each  import/export  sale 
must  be  competitive  in  the  U.S.  and  for 
Canadian  gas  markets  served  or  no 
sales  will  be  made.  Parties  opposing  the 


arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

On  August  9,  1988.  the  DOE  published 
in  the  Federal  Register  (53  FR  29934)  a 
notice  of  proposed  amendments  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq., 
effective  on  an  interim  basis  upon 
publication.  In  that  notice,  the  DOE 
proposed  to  amend  the  agency's  NEPA 
guidelines  to  add  to  its  list  of  categorical 
exclusions  the  approval  or  disapproval 
of  an  import/export  authorization  for 
natural  gas  in  cases  not  involving  new 
construction.  Application  of  the 
categorical  exclusion  in  any  particular 
case  raises  a  rebuttable  presumption 
that  the  ERA's  action  is  not  a  major 
Federal  action  under  NEPA.  Unless  the 
ERA  receives  comments  indicating  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  N'EPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  inter\'ention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  conrunents 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  Room  3F-056.  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t,  December  23. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
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understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

In  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  fmal  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Seagull's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  November  16, 
1988. 
Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

[FR  Doc.  88-27104  Filed  11-22-88;  8:45  am] 

BILUNG  CODE  «450-01-4l 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER89-4»-000] 

Pacific  Gas  &  Electric  Co.;  Notice  of 
Filing 

November  IS,  1988. 

Take  notice  that  on  November  1, 1988, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a 
Transmission  Rate  Schedule  Between 
PG&E  and  the  Sacramento  Municipal 
Utihty  District  (SMUD). 

PG&E  states  the  rate  schedule 
submitted  will  provide  SMUD  with  Hrm 
and  as-available  transmission  services 
and  mitigation  services  for  the 
transmission  of  electric  power  by  PG&E 
between  SMUD's  points  of 


interconnction  with  PG&E  and  PG&E's 
Midway  Substation. 

Copies  of  this  filing  were  served  upon 
SMUD  and  the  California  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
tiiid  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-27146  Filed  11-22-88:  8:45  am] 
BILLING  CODE  CTU-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and 
State 


Applicant,  city  and 
State 


A  Goodlettsville. 
Broadcasting  Co., 
inc., 
GoodlettsvHIe,  TN. 

B.  SAR 
Broadcasting, 
Inc.. 
Goodlettsville.  TN. 

C.  Bledsoe 
Communications. 
Ltd.. 
Goodlettsville.  TN. 

D.  Heidelt)erg-Stone 
Broadcasting  Co., 
Goodlettsville,  TN. 

E.  Masterpeace 
Musk. 
Goodlettsville.  TN. 

F.  Mr.  Toni  E. 
Plummer. 
Goodlettsville.  TN. 

G.  PtKjenix  of 
Goodlettsville, 
Inc., 
Goodlettsville.  TN. 

H.  H.  Randolph 
Holder.  Jr.  and 
Betty  C.  Holder. 
GoodlettsviUe.  TN. 


File  No. 


BPH-861215MI 

BPH-861 216MB 

BPH-861216MD 

BPH-861 21 7MA 
BPH-861 21 7MD 
BPH-661217MG 
BPH-e61217MI 

BPH-861 21 7MJ 


MM 

Docket 

No. 


88-487 


I.  CX3  Enterprises, 

Inc.. 

Goodlettsville.  TN. 
J.  Goodlettsville. 

Corrwnunrty 

Broadcastrng. 

Irx:.. 

Goodlettsville,  TN. 
K.  Innovative 

Broadcasting. 

Inc.. 

Goodlettsville,  TN 
L.  Rudy  A.  Lindsey, 

Sf.  and  Faye  B. 

bndsey.  husband 

and  wife,  a 

tenancy  t>y  ttie 

entireties,  d.b.a. 

Lindsey  Christian 

Broadcasting  Co., 

Goodlettsville.  TN. 
M.  Radio 

Goodlettsville, 

lr>c.. 

GoodlettsvHIe.  TN. 
N.  William  E.  Benns 

III.  Goodlettsville. 

TN. 
O.  Tennessee 

Women  in 

Broadcasting. 

Inc.. 

Goodlettsville.  TN. 
P.  Geri  Taczak. 

Goodlettsville.  TN. 
Q.  Hartke 

Communications, 

Corp.. 

Goodlettsville,  TN. 
R.  Young 

Broadcasting, 

Inc.. 

Goodlettsville.  TN. 
S.  Richard  S. 

Francis. 

Goodlettsville.  TN. 
T.  Goodlettsville 

Associates. 

Goodlettsville.  TN. 
U.  John  L.  Sinclair. 

Goodlettsville.  TN. 
V.  Tennessee  Radio 

Ltd  Partnership. 

Goodlettsville.  TN. 


File  No. 


BPH-861217ML 


BPH-861 21 7MM 


BPH-861217MN 


BPH-861 2 17MO 


BPH-861 217MP 

BPH-861 21 7MQ 
BPH-861 21 7MT 

BPH-861 21 7MV 
BPH-861 21 7MX 

BPH-861 21 7MZ 

BPH-861217NA 

BPH-861 21 7NB 

BPH-861 21 7NC 
BPH-861 21 7NF 


MM 

Docket 

No. 


2.  Pursuant  to  47  U.S.C.  309(e),  the 
above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19,347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Environmental,  C,  E,  O 

2.  Air  Hazard,  D,  F.  Q,  S,  V 

3.  Comparative,  all 

4.  Ultimate,  all 


3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Service  Division,  Mass 
Media  Bureau. 
(FR  Doc  88-27114  Filed  11-22-88;  8:45  am] 

MLUNQ  CODE  (TIl-OI-M 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


MM 

Applicant  city  and 

DOCK- 

State 

ET  No. 

A.  Steven  Heft  d/b/a 

BPCT-870331CX;.. 

8S-488 

Hefty 

Communications, 

Ltd..  Tuskegee,  AL 

B.  Tuskegea 

BPCT-870602KF.. 

Teteviaion, 

Tusfcegee,AL 

CTuskegee 

BPCT-870602KG.. 

Asaooiatet, 

Tuakegea,  AL 

D.  Tuskagae 

BPCT-870602KM  ^ 

Communicalions, 

Inc.,  Tuakegea,  AL 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(8) 

Air  Hazard.  A  B,  C.  D 
Environmental  Impact,  D 
Comparative,  A  B,  C  D 
Ultimate,  A  B,  C,  D 
Non-Standardized,  B,  C  (See  Appendix) 

3.  If  there  is  any  non-standardized 
i8sue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 

which  it  applies  are  set  forth  in  an 


Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  |.  Stewart, 

Chief  Video  Services  Division,  Mass  Media 
Bureau. 

Appendix 

2.  To  determine,  with  respect  to 
Tuskegee  Television: 

(a)  Whether  Wesley  Godfrey  was  a 
principal  or  real  party  in  interest  or  was 
otherwise  involved  in  Godfrey  and 
Associates,  an  applicant  for  Channel  33. 
Shreveport.  Louisiana,  in  the  proceeding 
in  MM  Docket  No.  83-687  and.  if  so.  the 
effect  thereof  on  Wesley  Godfrey's  basic 
qualifications;  and 

(b)  All  the  facts  and  circumstances 
surrounding  Wesley  Godfrey's  August 
16, 1983  letter  to  Senator  J.  Bennett 
Johnston,  in  MM  Docket  No.  88-687.  (2) 
whether  said  letter  constituted  a 
solicitation  of  an  ex  parte  presentation 
in  violation  of  Section  1.1225  of  the 
Commission's  Rules,  and  (3)  the  effect  if 
any.  of  the  evidence  adduced  on 
Godfrey's  basic  qualifications. 

(c)  In  light  of  the  evidence  adduced  in 
2(a]  and  2(b).  above,  the  effect,  if  any. 
upon  the  applicant's  basic 
qualifications. 

3.  To  determine,  writh  respect  to 
Tuskegee  Associates: 

(a)  Whether,  at  the  time  it  filed  its 
application  (BPCT-870731IJP)  for  a 
construction  permit  for  a  new 
commercial  television  station  to  operate 
on  Channel  66.  Bradenton,  Florida,  in 
MM  Docket  No.  87-532,  Florida  Manatee 
TV  Broadcast  Associates  was 
financially  qualified  to  construct  and 
operate  the  faciUty  proposed; 

(b)  In  the  event  that  issue  3(a)  is 
resolved  in  the  negative,  whether 
Florida  Manatee  TV  Broadcast 
Associates  engaged  in 
misrepresentations  or  was  otherwise 
lackiiig  in  candor  in  certifying  its 
financial  qualifications  in  its  application 
in  MM  Docket  No.  87-532;  and 

(c)  In  light  of  the  evidence  adduced 
pursuant  to  issues  3(a)  and  3(b).  above, 
the  effect,  if  any.  upon  the  applicant's 
basic  qualifications. 

[FR  Doc  88-27115  Filed  11-22-88:  B:45  am] 

MLLtNG  CODE  371>-01-M 


(Report  No.  1759] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

November  15, 1988. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  239. 1919 
M  Street  NW..  Washington.  DC.  or  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202-857-3800). 
Oppositions  to  these  petitions  must  be 
filed  December  9, 1988.  See  Section 
1.4(b)(1)  of  the  Commisison's  rules  (47 
CFR  1.4(b)(1)).  Rephes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Chippewa  Falls.  Wisconsin 
and  Red  Wing,  Minnesota)  (MM  Docket 
No.  87-310,  RM's  5851  ft  6121)  Number  of 
petitions  received:  1. 

Federal  Commtmications  Commission. 

Donna  R.  Saucy. 

Secretary. 

(FR  Doc  88-27113  Filed  11-22-88;  8:45  am] 

BHJJNQ  CODE  CTIl-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act. 

8UMINARY:  The  submission  is 

summarized  as  follows: 

Type  of  Review:  Renewal  without  any 

change. 
Title:  Country  Exposure  Report 
Form  Number  FFIEC  009  and  009a. 
OMB  Number  3064-0017. 
Expimtion  Date  of  Current  OMB 

Clearance:  January  31. 1989. 
Frequency  of  Response:  Quarterly. 
Respondents:  Generally,  insured  state 

nonmember  banks  that  hold 

international  assets. 
Number  of  Respondents:  36 
Number  of  Responses  Per  Respondent:  4 
Total  Annual  Responses:  144. 
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A  verage  Number  of  Hours  Per 

Response:  29. 
Total  Annua]  Burden  Hours:  4.176. 
OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Infbnnation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building, 
Washington.  DC  20503. 
FDIC  Contact:  John  Keiper,  (202)  898- 
3810.  Assistant  Executive  Secretary, 
Room  6096,  Federal  Deposit  Insurance 
Corporation.  550 17th  Street  NW., 
Washington.  DC  20429. 
Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  on  or  before 
January  23. 1969. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 
SUPPt£MENTARY  INFORMATION:  The 
FDIC  is  requesting  OMB  approval  to 
continue  the  Country  Exposure  Report, 
Forms  FFIEC  009  and  009a.  The  report  is 
submitted  pursuant  to  section  907  of  the 
International  Lending  Supervision  Act  of 
1983  (12  U.S.C.  3906)  which  require* 
each  banking  institution  with  foreign 
country  exposure  to  submit,  no  fewer 
than  four  times  each  calendar  year, 
information  regarding  such  exposure. 
This  information  is  used  by  the  Federal 
banking  agencies  in  assessing  the 
international  lending  practices  of  the 
banks  they  supervise. 

Dated:  November  18. 1988. 
Federal  Deposit  Insurance  Corporatioii. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  88-27077  Filed  ll-22-«8;  8:45  am] 

BIUJNQ  CODE  6714-01-«l 


FEDERAL  MAmTlUE  COMMISSION 
Agreefnent<s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 


46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010715-003. 

TITLE:  San  Francisco  Terminal 
Agreement. 

Parties:  San  Francisco  Port 
Commission  Evergreen  Marine  Corp. 
(Taiwan)  Ltd. 

Synopsis:  The  agreement  cancels  the 
application  of  Evergreen's  arrangement 
with  Japan  Line.  Inc.  covered  by 
Agreement  Amendment  224-010718-001 
and  revises  the  prorata  minimum 
guarantee.  The  agreement  also  provides 
for  an  amended  scale  of  charges  for 
wharfage  and  dockage. 

Agreement  No.:  224-200176. 

Title:  Bridgeton  Municipal  Port 
Authority  Terminal  Lease  Agreement. 

Parties:  Bridgeton  Municipal  Port 
Authority  (Port  Authority)  Genstar 
Stone  Products  Company  (Genstar). 

Filing  Party:  John  Mattioni.  Esquire, 
Mattioni,  Mattioni  &  Mattioni.  Ltd..  399 
Market  Street,  2nd  Floor.  Philadelphia, 
Pa.  19106. 

Synopsis:  The  agreement  provides  for 
the  Port  Authority  to  grant  Genstar  an 
option  to  develop  the  property  fronting 
on  the  Cohansey  River  for  a  large  scale 
bulk  aggregate  materials  handling 
facility  for  barge  loading  and  unloading 
and  a  lease  option. 

Agreement  No.:  224-200177. 

Title:  Port  of  Seattle  Terminal  Lease 
Agreement 

Parties:  Port  of  Seattle.  Matson 
Terminals  Inc. 

Synopsis:  The  agreement  provides 
that  the  Port  leases  and  grants  to 
Matson  facilities  at  Port  of  Seattle 
Terminal  25;  rental  of  three  container 
cranes  (two  preferentially  assigned); 
and  certain  improvements  with  cost 
sharing  by  Matson. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  18. 1988. 
Tony  P.  Kominoth, 
Assistant  Secretary. 
[FR  Doc.  88-27120  Filed  11-22-88;  8:45  am] 

BILUNG  CODE  •730-01-M 


FEDERAL  RESERVE  SYSTEM 

The  HongKong  and  ShanQhai  Banking 
Cofp.,  vt  al.;  Formations  ofj 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  15. 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street  New  York,  New  York 
10045: 

1.  "Hie  HongKong  and  Shanghai 
Banking  Corporation,  Hong  Kong: 
Kellett  N.V.,  Curacao.  Netherlands 
Antilles:  HS8C  Holdings  B.V.. 
Amsterdam.  The  Netherlands;  and 
Marine  Midland  Banks.  Inc..  Buffalo. 
New  York;  to  acquire  warrants  for  24.9 
percent  of  the  voting  shares  of 
Statewide  Bancorp,  Toms  River,  New 
Jersey,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Toms  River. 
Toms  River.  New  Jersey;  and  The  First 
National  Bank  of  New  Jersey /Salem 
Coxmty.  Penns  Grove.  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  First  Cherokee  Bancshares,  Inc., 
Woodstock,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Cherokee,  Woodstock, 
Georgia,  a  de  novo  bank. 

2.  SouthTrust  of  South  Carolina,  Inc., 
Latta,  South  Carolina,  and  SouthTrust 
Corporation.  Birmingham,  Alabama;  to 
acquire  100  percent  of  the  voting  shares 
of  SouthTrust  Bank  of  Clharleston,  NA., 
Charleston,  South  Carolina,  a  de  novo 
bank. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  75222; 

1.  Lower  Rio  Grande  Valley 
Bancshares,  Inc.,  ESOP,  La  Feria.  Texas; 
to  become  a  bank  holding  company  by 


acquiring  30  percent  of  the  voting  shares 
of  Lower  Rio  Grande  Valley  Bancshares. 
Inc..  La  Feria,  Texas,  and  thereby 
indirectly  acquire  First  National  Bank  of 
La  Feria,  La  Feria,  Texas. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  November  17, 1988. 
WiUiun  W.  WUm, 
Secretary  of  the  Board. 
[FR  Doc.  S&-27034  Filed  11-22-88;  ft45  am] 
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NCNB  Corp.,  et  al.;  Formations  of. 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  bearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appHcations 
must  be  received  not  later  than 
December  9, 198a 

A.  Federal  Reserve  Bsok  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  NCNB  Corporation.  Charlotte, 
North  Carohna;  to  acquire  100  percent  of 
the  voting  shares  of  MarketCenter  Bank, 
N.A.,  Raleigh,  North  Carolina,  a  de  novo 
bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Brimingham.  Alabama:  to  relocate  its 
existing  subsidiary,  SouthTrust  National 
Bank,  from  its  current  location  in  Phenix 
City,  Alabama,  to  Columbus.  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 


South  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  First  Chicago  Corporation,  Chicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  FCBAH  Bank,  Arlington 
Heights,  Illinois,  a  de  novo  bank. 

2.  First  Oak  Brook  Bancshares,  Inc., 
Oak  Brook,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Liberty 
Bancorp,  Inc.,  Broadview,  Illinois,  and 
thereby  indirectly  acc^uire  Liberty  Bank, 
Broadview,  Illinois. 

3.  NEB  Corporation,  Fond  du  Lac, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Mount  Calvary  State 
Bank,  Mount  Calvary,  Wisconsin. 

4.  W-CV  Bancorp,  Inc.,  Westby, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  93.97  percent  of 
the  voting  shares  of  Westby-Coon 
Valley  State  Bank,  Westby,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis.  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  United 
Southern  Corporation.  Clarksdale, 
Mississippi,  and  thereby  indirectly 
acquire  United  Southern  Bank, 
Clarksdale.  Mississippi. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  United  Missouri  Bancshares,  Inc.. 
Kansas  City,  Missouri;  to  acquire  90 
percent  of  the  voting  shares  of  Monroe 
City  Bank,  Monroe  City,  Missouri. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco.  California  94105: 

1.  PTB  Corporation,  Salem,  Oregon;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Pioneer  Trust  Bank.  N.A., 
Salem,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17. 1988. 

Wiiliaoi  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  88-27035  Filed  11-22-88;  8:45  am] 

BILUNG  CODE  «21O-0t-M 


Norwest  Corp-:  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f})  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofiTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubhc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  7. 
1983. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Norwest  Corporation,  Mixmeapolis. 
Minnesota,  and  its  subsidiaries, 
Norwest  Financial  Services,  Inc..  Des 
Moines.  Iowa,  and  Norwest  Financial. 
Inc..  Des  Moines.  Iowa;  to  acquire 
Charter  Finance  Company.  Cape 
Girardeau,  Missouri,  and  Mid  South 
Finance  Company  of  Illinois,  McClure. 
Illinois,  and  thereby  engage  in  consumer 
finance,  sales  finance,  commercial 
finance,  and  the  sale,  on  an  agency 
basis  of  credit  Hfe  and  credit  accident 
and  health  insurance  underwritten  by 
affiliated  insurance  companies,  and  of 
credit  property  and  credit-related 
casualty  insurance  underwritten  by 
unaffiliated  insurance  companies 
pursuant  to  section  4(cK8)  of  the  Bank 
Holding  Company  Act.  These  activities 
will  be  conducted  in  Cape  Girardeau. 
Missouri. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  November  17. 198& 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-27036  Filed  11-22-88:  8:45  am] 
BILUNO  CODE  SSIO-OI-M 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notifications  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j])  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  6, 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

/    1.  Chevis  C.  Swetman,  Biloxi, 
Mississippi:  to  acquire  up  to  20  percent 
of  the  voting  shares  of  Peoples  Financial 
Corporation,  Biloxi,  Mississippi,  and 
thereby  indirectly  acquire  The  Peoples 
Bank  of  Biloxi,  Biloxi,  Mississippi. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Steven  Pfeiffer,  Rick  Reed,  Harry 
Walker,  Donald  Spencer,  Marlin  Gluts. 
and  Theodore  Tilton,  all  of  Rochelle, 
Illinois:  to  acquire  72  percent  of  the 
voting  shares  of  Leland  National 
Bancorp,  Inc.,  Leland,  Illinois,  and 
thereby  indirectly  acquire  Leland 
National  Bank,  Leland,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  First  National  Bank  of  Clarksdale 
Employee  Stock  Option  Plan, 
Clarksdale,  Mississippi;  to  acquire  an 
additional  3.3  percent  of  the  voting 
shares  of  First  Valley  National  Bank, 
Clarksdale,  Mississippi,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Clarksdale,  Clarksdale,  Mississippi. 

2.  L  Weems  Tnissell.  Fordyce, 
Arkansas;  to  acquire  12.72  percent  of  the 
voting  shares  of  FBT  Bancshares,  Inc., 


Fordyce,  Arkansas,  and  thereby 
indirectly  acquire  Fordyce  Bank  *  Trust 
Company  Fordyce,  Arkansas,  as  the 
result  of  a  stock  redemption. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Nyle  E.  Barlow,  Broomfield, 
Colorado:  to  acquire  an  additional  0.87 
percent  of  the  voting  shares  of  the  voting 
shares  of  Front  Ridge  Capital 
Corporation,  Lafayette,  Colorado,  and 
thereby  indirectly  acquire  Bank  VII, 
Lafayette,  Colorado. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Richard  J.  Meyer,  Fullerton, 
California:  to  acquire  23.26  percent  of 
the  voting  shares  of  Pacific  Inland 
Bancorp,  Anaheim,  California,  and 
thereby  indirectly  acquire  Pacific  Inland 
Bank,  Anaheim,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17. 1988. 

William  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  88-27037  Filed  11-22-68:  8:45  am] 

BILUNO  CODE  UIO-OI-M 


Westpac  Banking  Corp.;  Application  to 
Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21  (a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubHc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  9, 
1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Westpac  Banking  Corporaion, 
Sydney,  Australia:  to  engage  de  novo 
through  its  subsidiary,  Westpac  Pollock 
Mortgage  Finance,  Inc.,  New  York,  New 
York,  in  making,  acquiring,  and  servicing 
loans  or  other  extensions  of  creHU  for 
the  company's  account  or  for  the 
account  of  others,  such  as  would  be 
made  by  a  mortgage  company  pursuant 
to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17. 198a 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-27038  Filed  11-22-88:  8:45  am] 

BILUNO  COOE  S210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  terpiination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


TRANSACTIONS 
TERMINATION 
AND  11-10-88 


GRANTED      EARLY 
BETWEEN:    10-31-88 


Name  of  acquinng 

person.  Name  of 

PMN 

Date 

acquired  person.  Name 

Number 

terminated 

ol  acquued  entity 

VIAG 

89-0045 

Oct  31.  1988. 

Aktiengesellschaft. 

Banner  Industries, 

Inc..  ChemRex.  Inc. 

The  Equitable  Life 

89-0061 

Do. 

Assurance  Society  of 

the  US..  Alliance 

Imaging.  Ir>c., 

Alliance  Imaging,  Inc. 

Agway  Inc..  Dairylaa 

89-0085 

Do. 

CooperaUve  Inc., 

Dairyiea  Cooperative 

Inc. 

Sadao  Kondo.  Dixie 

89-0131 

Do. 

Yarns,  Inc..  Dixie 

Yarns,  Inc. 

Ford  Motor  Co.,  WeUs 

89-0146 

Do. 

Fargo  and  Co..  credit 

card  accounts. 

Meredith  Corp.,  Pan 

89-0162 

Do. 

Associates  LP., 

Meredrth/Bufda  Corp. 

Pan  Assooates,  L.P., 

89-0163 

Do. 

Meredith  Corp., 

Mefedith/Burda  Corp 

Connecticut  Health 

89-0164 

Do. 

System.  Inc.,  NCH 

Corp.,  NCH  Corp. 

Seagull  Energy  Corp.. 

89-0177 

Do. 

Tenneco,  Inc.. 

Houston  Oil  and 

Minerals  Corp. 

Union  Carbide  Corp., 

89-2737 

Nov.  1,  1988. 

Genesis,  Ltd., 

Genesis,  Ltd. 

Elsevier  N.V.,  FPL 

89-0079 

Do. 

Group.  Inc.,  OAMAH 

Corp.,  and  Heal 

Estate  Data  Inc. 

Petrofina  S.A., 

89-0089 

Do. 

Tenneco  Inc.,  TCX> 

Gulf  Coast  Inc. 

Kerr-McGee  Corp.. 

89-0115 

Do. 

Flag-Redfem  Oil  Co., 

Fiag-Redfem  Oil  Co. 

ConsolKJeted  Electncal 

89-0046 

Nov.  2.  19S8. 

Distributors.  Inc.,  The 

Manitowoc,  Co.,  lite.. 

The  Manitowoc  Co., 

• 

Inc 

Merrill  Lynch  and  Co.. 

89-0081 

Do. 

Inc.,  GTE  Corp.,  GTE 

Consumer 

Communications 

Products  Corp. 

Cooper  Industries,  Inc., 

89-0136 

Do. 

IMO  Delaval  Inc., 

Enterpnse  Engine 

and  Compressor 

Division. 

Donald  P.  Kelly,  BCI 

89-0142 

Da 

Associates,  LP., 

Beatrice  Co. 

First  Chicago  Corp., 

89-0171 

Do. 

Fleet  Call,  Inc.,  FlMt 

CaH,  Inc. 

TRANSACTIONS  GRANTED  EARLY 
TERMINATION  BETWEEN:  10-31-88 
AND  11-10-88— Continued 


Name  of  acquiring 



person.  Name  of 

PMN 

Date 

acquired  person,  Nanrie 

Numtjer 

terminated 

of  acquired  entity 

JWP  Inc.,  Stephen 

89-0193 

Do. 

Kornfeld.  H.  and  F. 

Komfeld,  Inc. 

Colonial  Realty /USA 

89-0031 

Nov.  3.  1988. 

Corp.,  The  Travelers 

Corp.,  Corwfrtutton 

Plaza  Inc. 

Mobil  Corp.,  Tenneco, 

89-0103 

Do 

Inc.,  Collins  P?)eline 

Co. 

New  York  Life 

89-0207 

Do. 

Insurance  Co.. 

Maxicare  Health 

Plans,  Inc ,  Maxicare 

Texas,  Inc. 

Zero  Corp.,  Air  Cargo 

89-0148 

Nov.  4,  1988 

Equipment  Corp.,  Air 

Cargo  Equipment 

Corp. 

Burlington  Northen, 

89-0165 

Do. 

Inc.,  John  D.  and 

CathenneT. 

MacArthur 

Foundation. 

MacArthur 

Foundation. 

Farmland  Industries, 

89-0183 

Do. 

Inc.,  CEPEX,  Inc., 

CEPEX,  Inc. 

NFU  Acquisition  Co., 

89-0190 

Do. 

The  Continental 

Corp.,  Loyalty  Ufe 

insurance  Corp. 

Voting  Tnjst  of  tfte 

89-0200 

Do. 

Providence  Jrxjmal 

Co ,  Odyssey 

Partoiers.  Channel  36 

Partners. 

Robert  M.  Bass, 

89-0204 

Do 

Naragansett  First 

Fund,  Naragansett 

Television  Co.  of 

California.  Inc. 

EZ  Communications, 

89-0211 

Do. 

Inc..  Outlet 

Commuriications, 

Inc.,  Outlet 

Broadcasting  Inc. 

RT  Holding  S.A.. 

89-0218 

Do. 

Tolitiia  Irrevocable 

Trust  1,  Tolibia 

Cheese.  Inc. 

Metropolitan  Financial 

89-0221 

Do. 

Corp.,  Roger  L 

Rovick,  Edina  Realty, 

Inc 

Metropolitan  Financial 

89-0222 

Do. 

Corp.,  David  P. 

Rovick,  Edina 

Reality,  Inc. 

Trustees  of  TIAA 

89-0243 

Do. 

Stock.  McComiick  & 

Co.,  Inc.,  McCormick 

Properties,  Inc. 

Trustees  ot  TkAA. 

89-0256 

Do. 

Acquisition  Corp., 

Acquisition  Corp. 

The  Rouse  Co.. 

89-0257 

Do. 

Acquisition  Corp., 

Acquisition  Corp. 

Motor-CoKimbus  AG, 

89-0078 

Nov.  7,  198& 

Western  Unkjn 

Corp.,  Western 

Union  Corp. 

TRANSACTIONS  GRANTED  EARLY 
TERMINATION  BETWEEN:  10-31-88 
AND  1 1  -1 0-88— Continued 


Name  of  acqunng 

person,  fMame  of 

PMN 

Data 

acquired  person.  Name 

Number 

terrmrtated 

01  acquired  entity 

Walton  Monroe  MiHs. 

89^141 

Do. 

Inc ,  MacField.  Inc., 

MacFieW,  Inc. 

Rotiert  F.X.  Sillefman, 

89-0168 

Do 

Metropolitan 

Broadcasting  HokJKTg 

Co.,  Metropolitan 

Broadcasting  Holding 

Co. 

Melville  Corp..  The 

89-0208 

Do 

Finish  Lme,  Inc..  The 

Finish  Line.  Inc. 

Carl  C.  Brazell,  Jr..  Carl 

89-0219 

Do. 

E.  Hirsch  (Legacy 

Bfoadcasbng  Inc.), 

KPKE  Acquisition 

Corp ,  KHOW 

Acqwsitwn  Corp. 

Carl  C.  Brazell.  Jr.. 

89-0220 

Do. 

Hotoen  F.X. 

Sillerman, 

Metropolitan 

Broadcasting  of 

Dallas,  Metropolitan 

Broad. 

First  Sprir>g  Financial 

89-0224 

Do. 

Associates,  Galaxie 

Corp.,  Lamar  ble 

Insurance  Co 

Manfred  Davkl  Moross, 

89-0225 

Do. 

Galaxie  Corporation, 

Lamar  Lrta  tnsuianca 

Co. 

Peter  Munk.  Gnktetean 

89-0241 

Da 

Oil  Co.,  Clark  CW  and 

Refimng  Corp.  and 

29  ottier  entities. 

Peter  Munk,  Novefly  Oil 

89-0242 

Do. 

Co.,  Clark  OH  and 

Refining  Corp..  and 

29  oltier  entities. 

The  Futerum  III  Limited 

89-0271 

Do. 

Partnership,  Cigna 

Corp.,  Horace  Marm 

Educators  Corp. 

PacrfiCorp,  Hunt 

89-0053 

Nov  e.  1988. 

Petroleuni  Corp.. 

Black  Lake  Pipe  Line 

Co.  and  certain 

assets  of  HPC. 

Kaydon  Corp  .  NN  BaH 

89-0091 

Do. 

and  Roller  Corp..  NN 

Ball  and  RoHer  Corp. 

Rhode-Poolenc  SA, 

89-0110 

Da 

Nucof  Corp., 

Research  Chemicate 

Inc. 

CoKimbia  Pictures 

88-0125 

Do. 

Entertainment.  Inc., 

A.  Jerrold  Perenchio, 

Loe«*B  MMdOWlMKl 

Cinemas  8 

Associates. 

Columbia  Pictures 

89-0135 

Do. 

EntertainiT>ent,  IrK., 

Columbia  Pictufea 

Entertainment.  Inc.. 

Loewa  Meadowland 

Onemas  8 

Associates,  Loewn- 

Hartz. 

1 
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TRANSACTIONS  GRANTED  EARLY 
TERMINATION  BETWEEN:  10-31-88 
AND  11-10-88— Continued 


Name  of  acguinnq 

person.  Name  o» 

PMN 

Date 

acquired  person.  Name 

Numtjo.' 

terminated 

0*  acquired  entity 

MacfieW,  Inc..  Morgan 

8&-O160 

Do. 

Stanley  Group  Inc.. 

Burlington  Industries, 

Inc.  (Madison  Yam 

Company  Div.). 

Willamette  Industries, 

eS-0176 

Do 

Inc..  Boise  Cascade 

Corp.,  Boise 

Cascade  Corp. 

Alvin  C  Copeland. 

89-0199 

Do 

Church's  Fned 

Chicken,  Inc.. 

Church's  Fried 

Chicken.  Inc. 

Huff-/  Corp.. 

e»-0230 

Do. 

Washington 

Inventory  Service, 

Washington 

Inventory  Service. 

Tlw  Gorman-flupp  Co., 

89-0074 

Nov   10.  1988 

Banner  Industnes, 

Inc.,  Patterson  Pump 

Co 

AMEC  PLC,  Matthew 

89-0182 

Do. 

Hall  PLC.  Matthew 

HaHPLC. 

RFS  Equrty  Partners  II, 

89-0192 

Do. 

LP.,  Beiier  Industries 

AB,  Calmar  ln& 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay.  Contact 
Representatives,  Premerger  Notification 
Office  Bureau  of  Competition.  Room  303. 
Federal  Trade  Commission. 
Washington.  DC  20580.  (202)  32&-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretory. 
[FR  Doc.  88-27117  Filed  11-22-88:  8:45  am] 

WLUNG  CODE  CTSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  CSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0058,  Deposit  Bond — Annual  Sale 
of  Government  Personal  Property,  SF 
151.  This  form  is  used  by  a  bidder 
participating  in  sales  of  Government 
personal  property  whenever  the  sales 
invitation  permits  an  annual  type  of 
Deposit  Bond  in  lieu  of  cash  or  other 
form  of  bid  deposit 

agency:  Federal  Supply  Service  (POP). 
GSA. 


ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Offii^er,  Room 
3235.  NEOB.  Washington.  DC,  20503. 
and  to  Mary  L  Cunningham.  GSA 
Clearance  Officer,  Genera!  Services 
Administration  (CAIR),  F  Street  at  18th, 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden:  Individuals 
responding,  400;  responses,  1  per  year 
average  hours  per  response,  .25;  burden 
hours,  100. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Tesh,  Jr.  703-557-0807. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg., 
Washington,  DC  20405.  or  by 
telephoning  202-535-7691. 

Dated:  November  17, 1988. 
Emily  C.  Karam, 

Director.  Information  Management  Division 
(CAI). 

|FR  Doc.  85-27090  Filed  11-22-88;  8:45  am) 
BILLING  CODE  M2&-24-II 


Agency  Information  Collection 
Activities  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0057.  Deposit  Bond  Individual- 
Sale  of  Government  Personal  Property. 
SF  150.  This  form  is  used  by  a  bidder 
participating  in  sales  of  Government 
personal  property  whenever  the  sales 
invitation  permits  an  individual  type  of 
Deposit  Bond  in  heu  of  cash  or  other 
form  of  bid  deposit. 

agency:  Federal  Supply  Service  (FSP), 
GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th, 
NW.,  Washington.  DC  20405. 

Annual  Reporting  Burden:  Individuals 
responding.  50;  responses,  1  per  yean 
average  hours  per  response,  .5;  burden 
hours,  25. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Hansley.  703-557-0807. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR).  Room  3014.  GS  Bldg.. 
Washington,  DC  20405,  or  by 
telephoning  202-535-7691. 


Dated:  November  17, 198a 
Emily  C  Karam, 

Director,  Information  Management  Division 
(CAI). 
[FR  Doc  88-27091  Filed  11-22-88;  8:45  am) 

BILUNG  COOE  ••20-24-M 


Availability  of  Final  Environmental 
Impact  Statement  for  the  Proposed 
Federal  Building  in  Downtown  Chicago 

.November  15, 198a 

The  General  Services  Administration 
(GSA)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  proposed  construction  of  a 
600,000  occupiable  square  foot  Federal 
Building  in  downtown  Chicago,  The 
limits  of  the  geographical  area  under 
consideration  for  the  building  are 
bounded  to  the  north  and  west  by  the 
Chicago  River,  to  the  east  by  Lake 
Michigan,  and  to  the  south  by  Congress 
Parkway.  Within  this  geographical  area, 
three  potential  sites  are  evaluated. 

The  proposed  Federal  Building  will 
house  the  regional  headquarters  of 
various  Federal  agencies.  The  principal 
utilization  of  the  facility  will  be  for 
administrative  and  management 
functions;  minimal  public  service 
fimctions  are  anticipated.  Sixty  parking 
spaces  reserved  for  Government  use  will 
also  be  incorporated  into  the  structiire. 

The  building  will  be  acquired  through 
a  lease  finance  mechanism  which  will 
place  the  property  in  private  ownership 
for  as  long  as  thirty  years.  GSA  intends 
to  award  a  lease  contract  to  a  developer 
by  the  end  of  1988.  Offerors  will 
identify,  propose,  and  acquire  the  site, 
as  well  as  suggest  their  own  design  for 
the  building.  Occupancy  of  the 
completed  facility  is  slated  for  mid-1991. 

Copies  of  the  Final  Environmental 
Impact  Statement  are  available  from: 
Robert  A.  Nawrocki,  Planner,  Planning 
Staff— 5PL,  230  South  Dearborn  Street 
Room  3618.  Chicago.  Illinois  60604.  (312) 
353-5610. 

The  Council  on  Environmental  Quality 
regulations  provide  for  a  30  day  review 
period;  comments  can  be  directed  to  the 
person  above. 
Alan  A.  Dnzek, 
Regional  Administrator. 
[FR  Doc.  88-27148  Filed  11-22-68:  8:45  am) 

BILUNQ  COOE  M30-2S-M 


Federal  Supply  Service  Consortium  of 
Federal,  Academic,  and  Industry 
Logistics  Experts 

Meeting  Notice: 

Notice  is  hereby  given  that  the 
Consortium  of  Federal.  Academic  and 


Industry  Logistics  Experts  will  meet 
December  7. 1988.  from  10:00  am  to  12:00 
noon  in  Crystal  Mall  Building  4.  Room 
1129.  ArUngton.  Virginia.  The  purpose  of 
the  meeting  is  to  provide  a  forum  for 
exchange  on  logistics  issues,  among 
member  civilian  agencies. 

The  agenda  for  this  meeting  will 
include  an  update  on  the  fiscal  year  1989 
agenda  topics  and  an  examination  of 
industry  supply  distribution. 

The  meeting  will  be  open  to  the 
public. 

For  further  information  contact  Mr. 
William  B.  Foote,  Assistant 
Commissioner  for  Customer  Service  and 
Marketing.  GSA/FSS.  Washington,  DC 
20406.  telephone  (703)  557-7970. 

Dated:  November  17, 1988. 
Donald  C.J.  Gray. 

Commissioner,  Federal  Supply  Service,  GSA. 
[FR  Doc.  88-27050  Filed  11-22-88:  8:45  am) 
BILUNQ  CODE  6«20-34-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Policies  and  Procedures  for 
Establishing  a  National  Registry  of 
Persons  Exposed  to  Hazardous 
Substances 

agency:  Department  of  Health  and 

Human  Services  (DHHS):  Agency  for 

Toxic  Substances  and  Disease  Registry 

(ATSDR). 

action:  Notice  of  wailability. 

Notice  is  hereby  given  that  the  final 
document  "Policies  and  Procedures  for 
Establishing  a  National  Registry  of 
Persons  Exposed  to  Hazardous 
Substances"  (National  Exposure 
Registry)  is  available.  Notification  of  the 
availability  of  the  draft  of  this  document 
and  a  solicitation  for  conunents  was 
published  in  the  Federal  Register  on 
Thursday.  January  14, 1988  (53  FR  953). 

All  persons  who  previously  requested 
this  document  will  receive  the  final 
document  by  mail  without  further 
request. 

A  limited  supply  of  copies  will  be 
made  available  to  the  public  upon 
request.  Requests  should  be  made  in 
writing  to:  Agency  for  Toxic  Substances 
and  Disease  Registry.  1600  Clifton  Road. 
NE..  MS-F-38,  Atlanta.  GA  30333. 
ATTN:  Dr,  JeAnne  Burg. 


Dated:  November  17. 1988. 
Walter  R.  Dowdl«. 

Acting  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

[FR  Doc.  88-27047  Filed  11-22-88;  8:45  am) 

BILING  COOE  4160-70-M 


Food  And  Drug  Administration 
(Docket  No.  85N-0483] 

Policy  on  Eligibility  of  Drugs  For 
Orphan  Designation;  Revision  of 
Policy 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Orphan  Drug  Amendments  of  1988  (the 
1988  amendments),  the  Food  and  Drug 
Administration  (FDA)  has  revised  its 
policy  on  the  timing  of  requests  for 
designation  of  drugs  as  drugs  for 
diseases  or  conditions  that  are 
considered  rare  in  the  United  States 
(orphan  drugs).  FDA  is  announcing  that 
a  drug  is  eligible  for  orphan-drug 
designation  if  the  sponsor's  request  for 
designation  is  received  by  FDA  before 
the  submission  of  a  marketing 
application  for  the  proposed  indication 
for  which  designation  is  requested.  This 
is  a  revision  of  FDA  policy  before  the 
1988  amendments  which  had  provided 
that  requests  for  orphan-drug 
designation  should  be  filed  prior  to  the 
marketing  approval  of  a  drug  for  that 
rare  disease  or  condition. 
date:  The  revised  policy  for  the 
eligibility  of  a  drug  for  orphan 
designation  became  effective  April  18, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emery  J.  Stumiolo,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4903. 

SUPPLEMENTARY  INFORMATION:  Section 
526  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360bb) 
as  added  by  the  Orphan  Drug  Act  (Pub. 
L.  97-414).  provides  that  the 
manufacturer  or  sponsor  of  a  drug  may 
request  FDA  to  designate  the  drug  as  a 
drug  for  a  rare  disease  or  condition. 
Further,  section  526  of  the  act  requires 
that  FDA  80  designate  the  drug  provided 
that  the  agency  finds  that: 

(1)  The  drug  "is  being  or  will  be 
investigated  for  a  rare  disease  or 
condition;"  and 

(2)  Approval  of  a  marketing 
application  for  the  drug  "would  be  for 
use  for  such  disease  or  condition." 

In  the  Federal  Register  of  February  5, 
1986  (51  FR  4505).  FDA  issued  an 


advance  notice  of  the  agency's  intent  to 
initiate  rulemaking  to  establish 
procedures  to  implement  the  Orphan 
Drug  Act.  As  part  of  that  notice.  FDA 
advised  that,  pending  completion  of  the 
rulemaking  process,  the  agency  would 
follow  a  policy  that  a  drug  is  eligible  for 
orphan-drug  designation  provided  only 
that  the  sponsor's  request  for  orphan- 
drug  designation  is  received  by  FDA 
before  the  agency  approves  a  marketing 
application  for  the  drug  for  that  rare 
disease  or  condition.  The  agency  also 
announced  that  it  intended  to  include  in 
the  proposed  rule  the  policy  regarding 
timing  of  requests  for  such  designation. 

On  April  18, 1988,  the  1988 
amendments  (Pub.  L.  100-290)  amended 
section  526  of  the  act  to  provide  in 
pertinent  part:  "A  request  for 
designation  of  a  drug  shall  be  made 
before  the  submission  of  an  application 
under  section  505(b)  [21  U.S.C.  355(b)  ] 
for  the  drug,  the  submission  of  an 
application  for  certification  of  the  drug 
under  section  507  [21  U.S.C.  357],  or  the 
submission  of  an  application  for 
licensing  of  the  drug  under  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262)." 

Accordingly,  FDA  may  no  longer 
follow  its  previous  policy  regarding  the 
timing  of  requests  for  orphan-drug 
designation.  Although  FDA  expects  to 
issue  its  proposed  rule  in  the  near  future 
and  will  include  in  that  rule  the  policy 
respecting  submission  of  requests  for 
orphan-drug  designation  established  by 
the  1988  amendments,  the  agency  has 
not  yet  completed  development  of  the 
proposal.  For  this  reason,  to  ensure  that 
interested  members  of  the  public  are 
made  aware  of  the  change  in  a  timely 
manner,  FDA  has  decided  to  issue  this 
notice  of  its  necessary  change  in  policy 
rather  than  wait  until  the  proposed  rule 
is  published. 

Accordingly,  FDA  advises  that  for  a 
drug  to  be  eligible  for  orphan-drug 
designation  under  section  528  of  the  act, 
FDA  must  receive  the  sponsor's  request 
for  such  designation  prior  to  the 
submission  of  a  marketing  application 
for  that  drug  for  that  rare  disease  or 
condition,  filed  under  section  505(b)  or 
507  of  the  act  or  section  351  of  the  Public 
Health  Service  Act. 

Under  the  pertinent  amendments  to 
section  526  of  the  act.  FDA  must  receive 
a  request  for  orphan-drug  designation 
before  a  marketing  appUcation  is  riled 
for  that  drug  for  that  specific  use  for 
which  designation  is  requested. 
However,  the  enactment  of  Pub.  L.  lOO- 
290  does  not  foreclose  the  agency  from 
granting  the  orphan-drug  designation  to 
sponsors  acting  in  good  faith  who  had 
marketing  applications  filed  by  FDA 
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prior  to  April  18, 1988,  provided  no  final 
action  on  the  marketing  application  was 
taken  by  that  date. 

FDA  advises  that  the  revised  pohcy 
for  the  eligibility  of  a  drug  for  orphan 
designation  announced  in  this  notice 
was  effective  April  18. 1988.  the  date  of 
enactment  of  the  1988  amendments. 

Dated:  November  16. 1988. 
John  W.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  88-27055  Filed  11-21-88:  8:45  am] 

BILUNO  COOe  41S0-O1-M 


Food  and  Drug  Administration 
Advisory  Committee;  Meetings 

agency:  Food  and  Drug  Administration. 
ACnOM:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Gastroenterology-Urology  Devices  Panel 

Date,  time,  and  place.  December  6  and 
7, 1988.  9  a.m.,  Room  T-416-4ia 
Twinbrook  Building  4. 12720  Twinbrook 
Parkway.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  6. 1988. 
9  a.m.  to  11  a.m.;  open  committee 
discussion.  11  a.m.  to  12  m.;  closed 
presentation  of  data.  1:30  p.m.  to  2:30 
p.m.;  open  committee  discussion,  2:30 
p.m.  to  4  p.m.;  open  committee 
discussion,  December  7, 1988.  9  a.m.  to 
11  a.m.;  closed  presentation  of  data,  11 
a.m.  to  12  m.;  open  committee 
discussion.  1:30  p.m.  to  3  p.m.;  Frank  S. 
Cascinani.  Center  for  Devices  and 
Radiological  Health  {HFZ-420).  Food 
and  Drug  Administration,  8757  Georgia 
Avenue,  Silver  Spring.  MD  20910.  301- 
427-7750. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing.  On 
December  6. 1988,  between  9  a.m.  and  11 
a.m.,  the  results  of  research  performed 
on  the  post  treatment  effects  of 
lithotripsy  including  hypertension  will 
be  presented.  Interested  persons  may 
present  data,  information,  or  views. 


orally  or  in  writing,  on  issues  pending 
before  the  committee.  Those  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  November  24, 
1988,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argument  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  safety  and 
effectiveness  data  for  devices  for 
extracorporeal  shock  wave  lithotripsy. 

Closed  presentation  of  data.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  regarding  the  materials, 
design,  computer  software,  and 
manufacturing  information  for  the 
lithotriptors.  These  portions  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Orthopefiic  and  Rehabilitation  Devices 
Panel 

Date,  time,  and  place.  December  15 
and  16, 1988,  8  a.m..  Conference  Rooms 
G  and  H,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  15, 1988, 
8  a.m.  to  9  a.m.;  open  committee 
discussion,  9  a.m.  to  10:30.;  closed 
presentation  of  data,  10:30  a.m.  to  11 
a.m.;  open  committee  discussion,  12:30 
p.m.  to  2  p.m.;  closed  presentation  of 
data,  2  p.m.  to  2:30  p.m.;  open  committee 
discussion,  2:45  p.m.  to  4:15  p.m.;  closed 
presentation  of  data,  4:15  p.m.  to  4:45 
p.m.;  open  public  hearing,  December  16. 
1988,  8  a.m.  to  9  a.m.;  open  committee 
discussion  9  a.m.  to  11  a.m.:  closed 
committee  deliberations,  11  a.m.  to  11:30 
a.m.;  Marie  A.  Schroeder,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration. 
8757  Georgia  Avenue.  Silver  Spring.  MD 
20910,  301-427-7156. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  8, 1988, 
and  submit  a  brief  statement  of  the 
general  natiire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
conmiittee  will  discuss  a  premarket 
approval  application  for  a  bone  growth 
stimulator,  4-year  followup  data  for  two 
approved  bone  growth  stimulators,  and 
comments  submitted  to  FDA  regarding 
the  guidance  document  for  application 
submissions  for  intra-articular 
prosthetic  knee  ligament  devices. 

Closed  presentation  of  data.  Trade 
secret  and/or  confidential  commercial 
information  will  be  presented  to  the 
conmiittee  regarding  the  premarket 
approval  application  for  a  bone  growth 
stimuJator  and  the  4-year  followup  data 
for  two  approved  bone  growth 
stimulator  devices.  These  portions  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  regarding  the  guidance 
document  for  certain  application 
submissions  that  relate  to  preparation  of 
investigational  device  exemptions  and 
premarket  approval  applications  for 
intra-articular  prosthetic  knee  ligament 
devices.  These  portions  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Peripheral  And  Central  Nervous  System 
Drugs  Advisory  Committee 

Date,  time,  and  place.  December  20, 
1988,  9  a.m..  Conference  Room.  G, 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  20, 1988, 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
closed  committee  deliberations,  10  a.m. 
to  conclusion;  Frederick  J.  Abramek, 
Center  for  Drug  Evaluation  and 
Research  {HFD-120),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4020. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  treatment  of  neurological  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  6, 1988, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 


participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  The 
committee  will  hear  trade  secret  and/or 
confidential  commercial  information 
relevant  to  the  investigational  new  drug 
(IND)  application  30,045.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3}  a  closed  presentation  of 
data,  and  (4)  a  closed  conunittee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 


the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concmrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  "The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 


disclosure  is  likely  to  significandy 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and        r 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat 
770-776  (5  U.S.C.  App.  I)),  and  FDAs 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  16, 1988. 
lames  S.  Benson, 

Acting  Deputy  Commissioner. 

[FR  Doc.  88-27051  Filed  11-22-88;  8:45  am] 

BILLING  COOE  416a-01-M 


(Docket  Na  e8F-0372] 

Ciba^aeigy  Corp^  Rling  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ethylene  oxide-propylene 
oxide  block  copolymer,  polyethylene 
glycol  (600)  dioleate,  jJ^pylene  glycol 
monooieate  and  isopropyl  alcohol  as 
boiler  water  additives. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Martin.  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFF-334).  Food 
and  Drug  Administration,  200  C  Street 
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SW..  Washington,  DC  20204.  202-426- 
9463. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (section  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that 
Ciba-Geigy  Corp.,  Three  SkyHne  Dr.. 
Hawthorne,  NY  10532.  has  filed  a 
petition  (FAP  8A4111)  proposing  that  21 
CFR  Part  173 — Secondary  Direct  Food 
Additives  Permitted  in  Food  and  Human 
Consumption  be  amended  to  provide 
for  the  safe  use  of  ethylene  oxide- 
propylene  oxide  block  copolymer, 
polyethylene  glycol  (600)  dioleate. 
propylene  glycol  monooleate  and 
isopropyl  alcohol  as  boiler  water 
additives. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
Finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  November  14. 1988. 
Richard  J.  Ronk, 

Acting  Director.  Centerfor  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc.  88-27053  Filed  11-22-88.  8:45  am] 

BIUJNQ  COOE  4160-01-M 


(Docket  Na88G-0371] 

The  NutraSweet  Co.;  Filing  of  Petition 
for  Affirmation  of  Gras  Status 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  NutraSweet  Co.,  has  filed  a 
petition  (GRASP  8G0345),  proposing  to 
affirm  that  microparticulated  egg  and 
milk  protein  product  is  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient. 
DATE:  Comments  by  January  23, 1989. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62.  5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACr. 
JoAnn  Ziyad.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-426- 
9463. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (section  409(b)(5).  72  Stat.  1786  (21 


U.S.C.  348(b)(5)))  and  the  regulations  for 
affirmation  of  GRAS  status  in  S  170.35 
(21  CFR  170.35).  notice  is  given  that  a 
petition  (GRASP  8G0345)  has  been  filed 
by  The  NutraSweet  Co..  1751  Lake  Cook 
Road,  Deerfield.  IL  60015.  proposing  that 
microparticulated  egg  and  milk  protein 
product  be  affirmed  as  GRAS  for  use  as 
a  direct  human  food  ingredient. 

The  GRAS  affirmation  petition  has 
been  placed  on  display  at  the  Dockets 
Management  Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  afiTirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
ere  25.40(c). 

Interested  persons  may.  on  or  before 
January  23. 1989,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
dociunent)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  this  substance  is. 
or  is  not.  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  November  14, 1988. 
Richard ).  Rook. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

(PR  Doc.  88-27054  Filed  ll-22-«8;  8:45  am] 

BILLING  COOE  416<M)1-M 


Consumer  Participation;  Notice  of 
Open  Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meetings:  DETROIT  DISTRICT  OFFICE, 
chaired  by  Louis  F.  Schneider,  Acting 
District  Director.  The  topics  to  be 


discussed  are  tampon  labeling  and  other 
items  of  current  concern. 

date:  Tuesday.  December  6. 1988. 10 

a.m. 

address:  George  Potter  Larrick  Bldg.. 

Conference  Rm..  1560  East  Jefferson 

Ave..  Detroit.  MI  48207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Evelyn  DeNike,  Consumer  Affairs 

Officer,  Food  and  Drug  Administration. 

1560  East  Jefferson  Ave..  Detroit.  MI 

48207.  313-226-6260. 

DETROIT  DISTRICT  OFFICE  chaired 
by  Kenneth  Ewing,  Grand  Rapids 
Resident  Post  Supervisory  Investigator. 
The  topic  to  be  discussed  are  tampon 
labeling  and  other  items  of  current 
concern. 

date:  Wednesday,  December  7, 1988, 10 
a.m. 

ADDRESS:  Kent  County  Public  Health 
Facility,  700  Fuller  Ave.  NE..  Grand 
Rapids.  Ml  49503. 

FOR  FURTHER  INFORMATION  CONTACT! 

Evelyn  DeNike,  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
1560  East  Jefferson  Ave..  Detroit  MI 
48207,  313-226-6260. 

SUPPLEMENTARY  INFORMATION: 

The  purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
District  Offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 
Dated:  November  1&  1988. 

Alan  L  Hoeting. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  88-27116  Filed  11-22-88;  8:45  am] 

BILLIMG  COOE  41«M>1-M 


Health  Resource*  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

Maternal  and  Child  Health  Research  Grants 
Review  Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 


Jefferson  Building.  Second  Street  and 
Independence  Avenue  SE-.  Washington. 
DC.  or  weekdays  between  9KX)  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services.  Department 
Library,  HHS  North  Building.  Room 
G-400.  330  Independence  Avenue 
SW..  Washington.  DC.  telephone  (202) 
245-6791.  Copies  may  be  obtained  trom: 

Gontran  Lamberty,  Dr.Ph.H..  Executive 
Secretary,  Maternal  and  Child  HsaHfa 
Research  Grants  Review  Committee,  Room 

6-17,  Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone  (301) 
443-2190. 

Date:  November  17, 1988. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
URSA. 
[FR  Doc.  88-27049  Filed  11-22-88;  8:45  am] 

BILUNQ  COOE  4160-1»-H 


Health  Care  Financing  Administration 
[IOA-018-N] 

Medicare  Program;  Meeting  of  the 
Advisory  Committee  on  Home  Health 
Claims 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

summary:  This  notice  annoimces  a 
meeting  of  the  Advisory  Committee  on 
Home  Health  Claims  for  the  purpose  of 
studying  the  reasons  for  the  increase  in 
the  denial  of  claims  for  home  health 
services  during  1986  and  1987.  the 
ramifications  of  the  increase,  and  the 
need  to  reform  the  process  involved  in 
these  denials.  The  meeting  will  be  open 
to  the  public. 

DATE:  1  he  meeting  will  be  held  on 
December  8. 1988  from  9:30  a.m.  to  4:30 
p.m..  Mountain  Standard  Time  (MST^: 
and  on  December  9. 1988  from  9:30  a.m. 
to  2:00  p.m..  MST. 

ADDRESS:  The  meeting  will  be  held  in 
the  La  Posada  de  Albuquerque.  125 
Second  Street.  NW..  Albuquerque,  New 
Mexico  87102. 

FOR  FURTHER  INFORMATION,  COITTACT: 
Wilhelm  Pickens:  (301)  966-7476. 

SUPPLEMENTARY  INFORMATION:  On  July 

1, 1988.  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (Pub.  L  100-360) 
was  enacted.  Section  427  of  Pub.  L.  100- 
360  established  the  Advisory  Conmiittee 
on  Medicare  Home  Health  Claims. 
Additionally,  section  427  requires  the 
Advisory  Committee  to  report  by  July  1. 
1989  to  the  Administrator  of  the  Health 
Care  Financing  Administration  (HCFA) 
and  to  the  Committees  on  Ways  and 
Means  and  Energy  and  Commerce  of  the 


House  of  Representatives,  and  the 
Committee  on  Finance  of  the  Senate,  its 
findings  on  the  denial  of  claims  for  home 
health  services  in  1986  and  1987.  The 
Advisory  Committee  must  study — 

(1)  The  reasons  for  the  increase  in  the 
denial  of  claims  for  home  health 
services  during  1988  and  1987; 

(2)  The  ramifications  of  that  increase; 
and 

(3)  The  need  to  reform  the  process 
involved  in  the  denials. 

The  Advisory  Committee  will  address 
fully  these  three  specified  duties  before 
it  takes  up  any  other  questions.  The 
recommendations  of  the  Advisory 
Committee  are  intended  to  be  used  only 
at  the  option  of  HCFA  and  Congress. 

Agenda  items  for  the  meeting  will 
include  presentations  from  experts  in 
the  field  of  home  health  services,  and 
discussions  of  directions  and  issues  to 
be  addressed  at  subsequent  meetings. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774;  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  November  16. 1988. 
William  L.  Roper. 

Administrator,  Health  Care  Financing 
A  dministration. 
[FR  Doc.  86-27125  Filed  11-22-88;  8:45  am] 

BILUNQ  COOE  4120-01-M 


DEPARTMENT  OF  HOUSif^  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[t>ocket  No.  N-88-1896] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AOENCY:  Office  of  Administration.  HUD. 
ACTION:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  conunents  on  the 
subject  proposals. 

ADfMicss:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 


Urban  Development.  451  7th  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OKfB 
may  be  obtained  from  Mr.  Cristy. 

SUPPUEMINTAirr  INFOmtATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  infonnation.  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  Tbe  title  of  the 
information  collection  propoeal;  (2)  the 
office  of  the  agency  to  coUect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appHcable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urt>an 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  16, 1988. 
John  T.  Muipby. 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Request  of  Occupied 
Conveyance  (Handbook  4310.5  REV. 

1) 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  is  used  by 
the  occupant  to  request  from  HUD 
permission  to  remain  as  a  tenant  of  a 
property  that  has  been  conveyed  to 
HUD.  HUD  uses  the  infcrmaUon  to 
determine  if  the  occupant  is 
financially  able  to  pay  the  fair  market 
rent. 

Form  Number:  HUD-9539 

Respondents:  Individuals  or  Households 
and  Businesses  or  Other  For-Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 
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Numerot       y      Frequency      w      Hours  per 
respondents           of  response            respondent      "" 

Burden 
hours 

3  975 

Total  Estimated  Burden  Hours:  3.975 

Status:  Revision 

Contact-  Author  M.  Orton.  HUD,  (202) 

755-5740;  John  Allison.  OMB.  (202) 

395-6880. 

Date:  November  16, 1988. 

Notice  of  Submission  of  Proposed 
Infonnation  CoUectioD  to  OMB 

Proposal:  Indian  Preference  Final  Rule 

(FR-1808) 
Office:  Public  and  Indian  Housing 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  collection  implements  Section  7 
of  the  Indian  Self-Determination  and 
Education  Assistance  act  which 
requires  that  preference  be  given  to 
Indian  enterprises  and  organizations 
in  contracting,  subcontracting, 
employment,  and  training.  The 
reporting  requirements  are  for 
materials  that  contractors  must 


submit  to  ensure  that  the  preferences 

are  provided. 
Form  Number:  None 
Respondents:  State  or  Local 

Governments  and  Small  Businesses  or 

Organizations 
Frequency  of  Submission:  On  Occasion 

and  Recordkeeping 
Reporting  Burden: 


Number  of 
respondents 


Requency 
of  r^ponse 


Hours  per 
Response 


Burden 
hours 


Proof  of  ownership 

Statement  of  subcontracting.. 

Statement  of  emptoyment 

Complaint  reports 

Alternate  methods _.... 

Recordkeeping 


200 

5.00 

1,000 

350 

2.57 

900 

350 

2.57 

900 

10 

8.00 

80 

5 

8.00 

40 

100 

.25 

25 

Total  Estimated  Burden  Hours:  2,945 

Status:  Reinstatement 

Contact:  Dominic  A.  Nessi,  HUD,  (303) 

755-1015;  John  Allison,  OMB.  (202) 

39S-6880 
Date:  November  16, 1988 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  collection  is  comprised  of  the 
initial  and  subsequent  demand  letters 
used  by  HUD  to  collect  monies  on 
delinquent  property  improvement  and 


manufactured  housing  loans  assigned 
to  the  Federal  Government  after  the 
lender  has  exhausted  its  collection 
effort  and  has  submitted  a  claim  to 
HUD  for  loan  reimbursement. 

Form  Number  HUD-9812-1 

Respondents:  Individuals  or  Households 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per       _ 
Response 


Burden 
hours 


Title  I  Collection  Letters . 


1.000 


.083 


83 


Total  Estimated  Burden  Hours:  83 

Status:  Extension 

Contact:  Carol  A.  White,  HUD,  (202) 

755-6857;  John  Allison,  OMB,  (202) 

395-8880 
Date:  November  14, 1988. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Definition  of  Income,  Rents, 
and  Recertification  of  Family  Income 
for  the  Rent  Supplement  and  Section 
236  Programs 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
HUD  regulations  require  owners  use 
good  faith  efforts  to  admit  tenants 
first  who  are  eligible  for  the 
appropriate  tenant  based  subsidy; 
second  who  are  eligible  to  pay  a 
below  market  rent  imder  a  project 
based  subsidy;  and  third  who  can  pay 
the  market  rent.  The  regulations 
further  require  owners  to  seek  written 
HUD  approval  in  the  latter  two 


categories.  HUD  needs  the 
information  collected  through  waiver 
requests  to  evaluate,  approve,  and 
track  the  number  of  tenants  who  are 
housed  and  do  not  receive  the  benefit 
of  a  tenant-based  subsidy. 

Form  Number:  None 

Respondents:  Businesses  or  Other  For- 
profit,  Non-profit  Institutions,  and 
Small  Businesses  or  Organizations 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
Response 


Burden 
hours 


Waiver  requests.. 


350 


350 
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Total  Estimated  Burden  Hours:  350 

Status:  Extension 

Contact:  Judith  L.  Lemeshewsky,  HUD, 

(202)  426-3944;  John  Allison,  OMB, 

(202)  295-6880 
Date:  November  16, 1988. 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Certification  Request 
Documentation 


Office:  Fair  Housing  and  Equal 
Opportunity 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collection  is 
necessary  to  assist  HUD  in  making  an 
assessment  with  respect  to  State  and 
local  agencies'  legal  and 
administrative  capabilities  to 
administer  their  fair  housing  laws. 
The  agencies  seeking  recognition  must 
submit  copies  of  Attorney  General's 


opinions;  administration  and 
operating  infonnation  (budget, 
personnel,  etc.);  and  additional 
information  relative  to  the  agencies' 
abilities  to  satisfactorily  administer 
their  laws  or  ordinances. 

Form  Number:  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


^»umbef  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
twurs 


Requests  for  certification.. 


30 


17 


510 


Total  Estimated  Burden  Hours:  510 

Status:  Revision 

Contact:  Maxine  B.  Cunningham,  HUD. 

(202)  755-0455;  John  Allison.  OMB. 

(202)  395-6880 
Date:  October  27, 1988. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Housing  Discrimination 
Complaint  Forms  (English/Spanish 
Version) 


Office:  Fair  Housing  and  Ek^ual 
Opportunity 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Pursuant  to  Public  Law  90-284,  any 
person  who  believes  he/she  has  been 
or  is  about  to  be  injured  by  a 
discriminatory  housing  practice  on  the 
basis  of  race,  color,  religion,  sex,  or 
national  origin  may  file  a  complaint 
with  the  Secretary  of  HUD  using  this 
form.  HUD  needs  the  information 
provided  for  the  basis  of  an 


investigation  of  a  housing 

discrimination  complaint. 
Form  Number:  HUD-903  and  903A 
Respondents:  Individuals  or 

Households,  State  or  Local 

Governments,  and  Businesses  or 

Other  For-Profit 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per       ^ 
response 


Burden 
hours 


Discrimination  complaint  form.. 


8.400 


8.400 


Total  Estimated  Burden  Hours:  8,400 

Status:  Revision 

Contact:  Wagner  D.  Jackson,  HUD,  (202) 

755-6836;  John  Allison.  OMB,  (202) 

395-6880 
Date:  October  27. 198a 

Notice  of  Submission  of  Proposed 
Infonnation  CollectioB  to  OMB 

Proposal:  Fifty-five  or  Over  Housing 
Requirement 


Office:  Fair  Housing  and  Equal 
Opportunity 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collection  is 
necessary  to  assist  HUD  in 
determining  whether  newly 
constructed  housing  facilities  qualify 
for  the  "55  or  over"  housing 
exemption.  In  order  to  qualify  for  the 
"55  or  over"  exemption,  one  of  the 


requirements  a  housing  facility  must 
satisfy  is  the  requirement  to  publish 
and  adhere  to  policies  and  procedures 
which  demonstrate  an  intent  by  the 
owner  or  manager  to  provide  housing 
for  persons  55  years  of  age  or  older. 

Form  Number:  None 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Numt>er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Application  for  exemption.. 


1.231 


1.231 
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Total  Estimated  Burden  Hours:  1.231 

Status:  New 

Contact:  Dana  D.  Jackson,  HUD,  (202) 

755-5288;  John  Allison,  OMB,  (202) 

39S-6880 
Date:  October  27, 1988. 

[FR  Doc.  88-27147  Filed  11-22-88:  8:45  am) 

BILUNO  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

i 

[UT-50-09-4211-11  FUJ;  U-36058] 

Bulldog  Ridge  Communication  Site 
Environmental  Assesment;  Comment 
Period 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Comment  period. 

SUMMARY:  The  Bulldog  Ridge 
Communication  Site  Environmental 
Assessment  (EA)  is  available  for 
comment  for  30  days  from  publication  in 
the  Federal  Register.  The  proposed  site 
is  on  an  existing  communication  site 
that  has  been  "cherry-stemmed"  within 
the  Mt.  Pennell  Wilderness  Study  Area. 
For  further  information  contact  Roy 
Edmonds  at  (810)  896-8221.  Copies  of 
the  EA  are  available  at  the  Richfield 
District  Office,  150  East  900  North. 
Richfield.  Utah  84701. 

Dated:  November  15. 1988. 

Jerry  W.  Goodman. 

District  Manager. 

(ra  Doc.  88-27092  Filed  11-22-88;  8:45  am] 

BttXlNG  COOE  4310-OO-M 


IAZ-920-07-4212-13;  A-22844-A1 

Arizona;  Exchange  of  Federal  and 
Private  Mineral  Estate 

November  14, 1988. 

ACTION:  Notice  of  mineral  exchange. 

SUMMARY:  This  was  an  exchange  of 
private  and  Federal  mineral  estates.  The 
United  States  received  title  to  the 
mineral  estate  in  67,233.23  acres  of  land 
in  Apache  County  that  is  held  in  trust  by 
the  United  States  for  the  Navajo  Tribe 
as  part  of  the  Navajo  Reservation.  This 
exchange  united  ownership  of  the 
surface  and  mineral  estates  within  the 
boundaries  of  the  Navajo  Indian 
Reservation.  Santa  Fe  Pacific  Railroad 
Company  received  title  to  the  mineral 
estate  in  67,178.61  acres  of  land  in 
Apache,  Navajo  and  Coconino  Counties. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marsha  Luke,  BLM  Arizona  State  Office, 


P.O.  Box  16563,  Phoenix,  Arizona  85011. 
(602)  241-5534. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  conveyed  the  mineral 
estate  in  the  following  described  land  to 
Santa  Fe  Pacific  Railroad  Company, 
under  Section  206  of  the  Act  of  October 
21. 1976  (43  U.S.C.  1716): 

Gila  and  Salt  River  Meridian 

T.  9  N..  R.  27  E. 

Sec.  3,  lots  1  to  4.  incl..  S*/iNV4; 

Sec.  14.  all: 

Sec.  23.  NEV*.  NEV4NWV4.  SV2NWy4. 
SWy4.  NV<jSEV4; 

Sec.  24,  SVi. 

Sec.  25.  NV4NWV4.  SEy4; 

Sec.  26,  NEy4.  NV4SEy4. 
T.  9  N..  R.  28  E. 

Sec.  30,  lots  3  and  4.  Ey2SWy4.  NEy4SEy4. 
WV4SEy4; 

Sec.  31.  lots  1  and  2,  NEy4NWy4. 
T.  9  N..  R.  30  E.. 

Sec.  26,  SEV*: 

Sec.  34.  NVi.  SEy4; 

Sec.  35,  all. 
T.  10  N..  R.  25  E., 

Sec.  3.  lots  1  to  4.  incl.,  S%NVi,  SV^; 

Sec.  10,  NWy4NEy4.  NV4NWy4: 

Sec.  22.  NEy4SWy4,  NViSEy4; 

Sec.  23,  NEy4.  Sy2; 

Sec.  25,  WVi: 

Sec!  26!  Ny2NEy4.  SWy4NEy4.  SV4NWy4. 

swy4: 

Sec.  27,  SV^NEy4,  SEy4. 
T.  10  N..  R.  26  E., 
Sec.  22  SV% 
Sec!  23!  NEy4NEV4.  Sy2NEy4.  NM.SWV4, 

SEy4: 
Sec.  24.  NWy4.  NWy4SWy4: 
Sec.  25.  SWy4NEy4,  SEy4NWy4.  NEy4 

swy4,  Nwy4SEy4,  SMsSVi: 

Sec.  26.  WM!NEy4.  SM!NWy4.  WV4Wy4. 

SEy4Swy4.  sv4SEy4: 

Sec.  27.  WV4NEy4.  N%NWy4.  S',4: 

Sec.  34.  EVzNEV*.  NEy4SEy4: 

Sec.  35.  NEy4NWy4.  Sy2NWy4.  NV«iSWy4. 
T.  10  N..  R.  28  E., 

Sec.  14,  Ei^EVi,  NEy4SWy4.  WV«!SEy4. 
T.  10  N..  R.  30  E.. 

Sec.  26,  EV4SEy4: 

Sec.  27,  sv4swy4,  swyiSEy.: 

Sec.  28,  SEy4SEy4; 

Sec.  33.  Ey2NEy4,  NEy4SEy4; 

Sec.  34,  NWy4NEy4,  SEy4NEy4,  W%,  NEV4 

SEy4: 
Sec.  35,  NEy4NEy4.  SVMVt.  Ny2SWy4, 

Nwy4SEy4. 

T.  10  N.,  R.  31  E., 

Sea  6,  lots  1  to  4,  incl. 
T.  11  N.,  R.  22  E.. 

Sec.  4.  lots  1  to  3.  incl.,  SV2NEy4. 
T.  11  N..  R.  25  E.. 

Sec.  10,  all. 
T.  11  N.,  R.  27  E., 

Sec.  22,  SEy4SEV4: 

Sec.  23.  SEy4SEy4: 

Sec.  25.  Ny!SEy4; 

Sec.  26  Ny2NV4.  SWy4NEy4. 
T.  11  N.,  R.  28  E.. 

Sec.  3.  lots  3  and  4.  SW>NWV4.  SWy4.  WVi 
SEy4: 

Sec.4.EMiSEy4: 

Sec.  8.  all; 

Sec.  23.  Ey2SEy4: 


Sec.  25,  W-^EVi,  EV4WV4,  WViNWy.. 

swy4swy4,  SEy4SEy4: 

Sec.  26.  EV4NEy4; 

Sec.  30,  lot  4.  SEy4SWy4.  SWy4SEy4; 

Sec.  31,  lot  1.  NWy4NEy4,  NEy4NWy4. 
T.  11  N.,  R.  29  E., 

Sec.  4,  SWy4SWy4: 

Sec.  5.  lot  2,  SV<!NEy4,  SEy4. 
T.  11  N..  R.  30  E., 

Sec.  15  \'A 
T.  11  N..  R.  31  E., 

Sec.  27.  loU  2  to  4.  incl..  SWy4NEy4,  SEy4 
NWy4: 

Sec.  31.  lots  3  and  4.  EViSWy4,  SEy4: 

Sec.  34,  lots  1  to  4.  incl..  W%EV4.  EV4W'^. 
T.  12  N.,  R.  21  E.. 

Sec.  a  EV4: 

Sec.  14,  all: 

Sec.  22,  all. 
T.  12  N..  R.  22  E.. 

Sec.  20,  VJViWVi.  SEyiSWVi.  SViSEMi; 

Sec.  28.  EMjEVi. 
T.  12  N.,  R.  24  E., 

Sec.  6,  lots  1  to  7,  incl.,  S','iNEy4.  SEy4 

Nwy4.  Ev<!swy4.  SEy4: 

Sec.  24.  NV4NV4.  SEy4NWy4: 
T.  12  N..  R.  25  E., 

Sec.  18,  lots  1  to  4,  incl,  EVi; 

Sec.  28,  SEy4. 
T.  12  N..  R.  26  E., 

Sec.  20,  all; 

Sec.  28.  SVi. 
T.  12  N.,  R.  27  E., 

Sec.  la  SEy4. 
T.  12  N.,  R.  28  E., 

Sec.  10,  SEy4NWy4,  WVi  WVi.  EViSWy4. 

swy4SEy4. 

T.  12  N.  R.  29  E. 

Sea  20,  EViNEy4,  SWy4NEy4,  SEy4NWy4. 

swy4swy4,  NEy4SEy4.  wviSEy4. 

T.  12  N.,  R.  30  E., 

Sec.  1,  SEy4; 

Sec.  12,  NEy4,  SVi: 

Sec.  26  SViNWy4.  NViSWy4.  SEy4: 

Sec.  27,  NEy4: 

Sec.  35,  NEy4. 
T.  12.  N.,  R.  31  E.. 

Sec.  6.  lots  10  and  11: 

Sec.  7.  NEy4,  SEy4Swy4,  NViSEy4,  swy4 
SEy4. 

T.  13  N.,  R.  18  E., 

Sec.  6,4ots  1,  2.  6  and  7,  SViNEVi:  EVz 
SWy4,SEy4: 

Sec.l2.WViEVi,  WVi. 
T.  13  N..  R.  19  E., 

Sec.  la  lots  1  to  4,  incL,  Eys,  EViWyi. 
T.  13  N.,  R.  20  E., 

Sec.  a  all. 
T.  13  N..  R.  21  E., 

Sea  la  lots  1  to  4,  incl.,  EVi,  Ey2Wy2: 

Sec.  22,  swy4NEy4,  WVi.  Nwy4SEy4.  sy* 
SEy4. 

T.  13  N..  R.  25  E.. 

S€a4.SWy4: 

Sec.  a  lots  1  to  7.  incl..  Sy2NEV4.  SEy4 
NWy4.  EViSWy*.  NViSEy4; 

Sec.  a  all: 

Sec.  10,  all: 

Sea  24,  alL 
T.  13  N..  R.,  26  E.. 

Sea  28,  EViNEy4.  SEy4. 
T.  13  N.,  R  29  E., 

Sec.  a  lots  1,  2  and  lots  4  to  7,  incl.,  SVi 

NEy4,  SEy4Nwy4.  Eviswy4,  SEy4: 

T.  13  N.,  R.  30  Em 


Sea  28,  SViNEVi,  SViSWy.,  SEy4. 
T.  13  N.,  R.  31  E., 

Sea  19,  lots  3  and  4  Ey2Wy4.  SEy4: 

Sea  21,  SViSEy4: 

Sec.  22,  lot  4; 

Sec.  27,  lots  1  to  3,  incl.; 

Sea2aNVi.  Ny2Sy2 
T.  14  N.,  R.  17  E., 

Sec.  20,  NWy4,  SVi; 

Sea24,  NWWi.  Sy^: 

Sea28,  NVi,  SEy4. 
T.  14  N..  R.  18  E., 

Sea  10,  SVi 

Sec.  20,  all: 

Sec.  28,  WVi 
T.  14  N.,  R.  24  E., 

.      Sec.  a  lots  3  to  a  incl.,  SEy4NWy4, 
EViSWVi,  SEy.: 

Sec.  14.  all: 

Sec.  34,  all. 
T.  14  N.,  R.  26  E., 

Sec.  28,  all. 
T.  14  N.,  R.  27  E., 

Sec.  12,  all. 
T.  14  N.,  R.  28  E., 

Sec.  20,  all. 
T.  15  N.,  R.  14  E., 

Sea  4.  lots  1,  3  and  4,  SEV4NEy4,  Sy2NWy4, 
WViSWy4; 
Sec.  a  EVi; 

Sec.  10,  all: 

Sec.  2a  NVi. 
T.  15  N.,  R.  15  E.. 

Sea  12,  Wy2: 

Sea  14,  WVi. 

Sec.  18,  lots  1  to  4,  incl.,  SEV4NEy4.  WV^ 
EVi.  Ey2SEy4: 

Sea  20.  all: 

Sec.  30,  lot  1. 
T.  15  N..  R.  16  E.. 

Sec.  6,  lots  5  to  7.  incl..  and  lots  9  to  14.  incl. 

Eviswy4,  SEy4. 

T.  15  N.,  R.  17  E., 

Sec.  34,  all. 
T.  16  N.,  R.  13  E., 

Sea  34,  all. 
T.  16  N.,  R.  15  E., 

Sea  la  lots  2  to  4,  incl.,  EM:,  EViWVi. 
T.  16  N.,  R.  25  E., 

Sec.  20,  all. 
T.  16  N.,  R.  29  E., 

Sea26,NVi,SWy4. 
T.  18  N.,  R.  30  E., 

Sec.  14,  all: 

Sec.  30,  lots  1  to  4,  incl.,  EV2Wy2. 
T.  17  N.,  R.  12  E., 

Sea  la  SEy4SEy4; 

Sec.  20,  all; 

Sec.  28,  all; 

Sea  30,  lots  1  to  4,  incl.,  EVi,  EVi  WVi; 

Sec.  34,  lots  1  to  7,  incl.,  and  lots  11  and  12, 
NVi. 
T.  17  N.,  R.  19  E., 

Sea  12,  WVi: 

Sea  14,  all: 

Sea  la  lots  1  to  4,  incl.,  Wy2Ey2,  EyzWyj. 
T.  17  N.,  R.  20  E., 

Sec.  a  lots  6  and  7,  Ey2SWy4,  SEy4: 

Sec.  a  all. 
T.  17  N.,  R.  21  E., 

Sec.  10,  NEy4,  Sy2: 

Seal4,  NWy4. 
T.  17  N.,  R.  23  E., 


Sec.  10,  all; 

Sec.  30,  Ey2. 
T.  17  N.,  R.  29  E., 

Sea  20.  swy«NEy4.  SEy^SWV*.  Wy2SEy4. 
T.  17  N.,  R.  31  E.. 

Sea20,  Ny2,  NViSy2; 

Sea  30,  lot  1. 
T.  18  N..  R.  12  E., 

Sec.  14.  all. 
T.  18  N.,  R.  16  E., 

SealO,  E^i,  EyzWya: 

Sec.  12.  all. 
T.  18  N.,  R.  20  E., 

Sea  12,  EVt  NWy«,  SWV;NWy4,  NWy4 

swy4. 

T.  18  N.,  R.  21  E., 
Sec.  a  lots  1  to  7,  incl..  Sy2NEV4, 

SE'ANwy.,  Ey2swy4,  SEy4; 

Sec.  14,  all: 

Sec.  la  lots  1  to  4,  incl.,  Ey2.  E'/zWVi; 
Sea  22,  NVi,  NWy4SWy4: 
Sea26,  NVi,  SWWi; 
Sec.  28,  NWy4NEy4,  wy2. 
T.  18  N.,  R.  23  E., 
Sea  10,  Ny2Ny2,  SWy4NEy4,  SViNWy4, 

Nwy4Swy4. 

T.  19  N.,  R.  11  E., 

Sec.  10,  all: 

Sea  12,  Ey2,  Ey2Wy2: 

Sea  la  lots  2  to  4,  incl.,  Wy2Ey2,  Ey2W  V2 

Sea  20,  NVi,  NViSy2,  SWy4SWy4: 

Sec.  22,  all; 

Sec.  24.  all; 

Sec.  30,  lots  3  and  4,  Ey2,  EViWy2: 

Sec.  34,  lots  1  to  4,  incl.,  NVi,  N'/iSVi. 
T.  19  N.,  R.  12  E., 

Sea  18  lots  1  to  4,  incl.,  E'/z.  EViWy2. 
T.  19  N.,  R.  16  E., 

Sea  4  lot  1,  SEy4NEy4,  SEy4: 

Sea  a  Nwyi,  wy2SEy4. 

T.  19  N.,  R.  20  E., 

SealO,  SWy4; 

Sec.  30,  NEy4. 
T.  19  N.,  R.  21  E., 

Sea20,  NVi,  SEy4; 

Sec.  22,  all: 

Sec.  28,  all: 

Sea  30,  lots  1  and  2,  Ey2NWy4. 
T.  19  N.,  R.  25  E.,  "^ 

Sec.  30,  lots  1  to  4,  incl.,  EVi,  Ey2.NWy4, 

SEy4wy4. 

T.  20  N.,  R.  11  E., 

Sea  20,  all. 
T.  20  N.,  R.  16  E., 

Sea  28,  all. 
T.  23  N.,  R.  10  E., 

Sea  24,  WViNEy4,  Ey2NEy4. 

Comprising  67,178.61  acres  in  Apache,  Navajo 
and  Coconino  Counties. 

In  exchange  the  United  States 
received  title  to  the  mineral  estate  from 
Sante  Fe  Pacific  Railroad  Company  in 
the  following  described  land: 

Gila  and  Salt  River  Meridian 

T.  19  N.,  R.  27  E., 

Sec.  7.  lots  1  to  4.  incl.,  EV2Wy2,  Ey2: 

Sec.  10,  all: 

Sec.  11.  all: 

Sec.  13,  all: 

Sec.  14,  all: 

Sec.  15,  all: 


Sea  17,  all: 

Sec.  18,  lots  1  to  4.  incl 

Sec.  19,  lots  1  to  4,  incl 

Sec.  20.  all: 

Sea  21.  all: 

Sec.  22,  all; 

Sec.  23.  all: 

Sec.  24.  all: 

Sea25,  NEV4,  Wy2: 

Sea  26  all: 

Sec.  27.  all. 
T.  19  N.,  R.  31  E., 

Sea  17,  all: 

Sec.  20.  all: 

Sea  21,  all: 

Sec.  28,  all: 

Sec.  29,  all: 

Sea  30,  EVi; 

Sea  31.  EVz; 

Sea  33,  all. 
T.  20  N.,  R.  27  E., 

Sec.  19.  lots  1  to  4,  incl 
T.  20  N.,  R.  28  E., 

Sec.  4.  lots  1  to  4.  incl., 
T.  20  N..  R.  29  E., 

Sec.  1.  lots  1  to  4.  incl.. 

Sec.  3,  lots  1  to  4,  incl.. 

Sec.  4,  lots  1  to  4,  incl.. 

Sec.  5,  lots  1  to  4.  incl.. 

Sec.  6,  lots  1  to  7,  incl., 

Nwy4,  EViswyi,  SE 

Sec.  7,  lots  1  to  4,  incl., 
Sec.  a  all: 
Sec.  9,  all; 
Sec.  10,  all: 
Sea  11,  all; 
Sec.  12,  all; 
Sec.  13,  all: 
Sea  14,  all; 
Sea  15,  all: 
Sea  17,  all: 

Sec.  18,  lots  1  to  4.  incl. 
Sec.  19,  lots  1  to  4.  incl. 
Sec.  20,  all; 
Sec.  21,  all; 
Sec.  22,  all: 
Sec.  23,  all: 
Sec.  24,  all; 
Sec.  25,  all: 
Sec.  26,  all; 
Sea  27,  all: 
Sec.  2a  all: 
Sec.  29,  all; 

Sec.  31,  lots  1  to  4,  incl 
Sec.  33,  all; 
Sec.  34,  all; 
Sec.  35,  all. 
T.  20  N.,  R.  30  E., 

Sec.  1,  lots  1  to  4,  incl.. 
Sec.  3,  lots  1  to  4,  incl., 
Sec.  4.  lots  1  to  4,  incl.. 
Sec.  5,  lots  1  to  4,  incl.. 
Sec.  6,  lots  1  to  7,  incl., 

SEy4Nwy4,  SEy4: 

Sec.  7,  lots  1  to  4,  incl.. 

Sec.  8.  all: 

Sec.  9,  all; 

Sec.  10,  all: 

Sea  11,  all; 

Sea  12,  all; 

Sea  13,  all; 

Sec.  14,  all: 


,  Ey2W>/i,  Ey2; 
EViWV2,  EVi; 


,  Ey2wy2,  EV'2. 

SViNVi,  SVi. 

Sy2N'/i.  SVi; 
SViNVi.SVi; 

sviNy2,  syi: 

SViNVi.SVi; 

sviNEy4,  SEy4 

y4; 

Ey2WVi,  Ey2: 


,  Ey2WVi.  EVi: 
,E'/iW'/i,  E'-i: 


.,  EViWy2,  EVi: 


SViNVi,  Sy2: 
SViNMs.  SVi; 
SViNy2,  SVi; 
SViNVi,  Syi; 

EV2Swy4,  sy2NEy4. 

EViWVi,  Ey2: 
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Sec.  15.  all; 

Sec.  17.  all; 

Sec.  18.  lots  1  to  4,  incl,  EViVVMs.  E%: 

Sec.'»9,  lots  1  to  4.  incl..  E'/sWW.  EVz: 

Sec.  20.  all; 

Sec.  21.  all; 

Sec.  22,  all; 

Sec.  23,  all; 

Sec.  24.  all; 

Sec.  25.  all; 

Sec.  26.  all: 

Sec.  27.  all; 

Sec.  28,  all; 

Sec.  29,  all; 

Sec.  30.  lots  1  to  4.  incl..  EVzWVi.  EVi; 

Sec.  31,  lots  1  to  4.  inch.  EViWVi.  EVi; 

Sec.  33.  all; 

Sec.  34.  all; 

Sec.  35.  all. 
T.  20  N..  R.  31  E.. 

Sec.  3,  lots  1  to  4,  incl.; 

Sec.  4.  lots  1  to  4,  incl.,  SV4NV4,  SVr. 

Sec.  5,  lots  1  to  4,  incl..  SViNV4.  SV4: 

Sec.  6.  lots  1  to  7.  incl..  EVaSWy*.       SEV« 
NWV4.  SV2 NEV4.se V4; 

Sec.  7.  lots  1  to  4.  incl.  EMjWVa,  EVz; 

Sec.  8.  all; 

Sec.  9.  all; 

Sec.  10.  lots  1  to  4.  incl.; 

Sec.  15.  lots  1  to  4,  incL; 

Sec.  17,  all; 

Sec.  18.  lots  1  to  4,  incl..  EVtWVt.  EVi; 

Sec.  19.  lots  1  to  4.  incl..  EViWVz.  EVi; 

Sec.  20,  all; 

Sec.  21,  all; 

Sec.  22,  lots  1  to  4,  incl.; 

Sec.  27.  lots  1  to  4.  incl.; 

Sec.  28.  E%; 

Sec  29,  all; 

Sec.  31,  lots  1  to  4.  incl..  EVi.WVi.  EVa; 

Sec.  33,  all; 

Sec.  34.  lots  1  to  4.  incl. 

The  area  described  comprises  67.233.23 
acres  of  land  held  in  trust  by  the  United 
States  for  the  Navajo  Tribe  as  a  part  of  the 
Navajo  Reservation. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  governmental 
officials  of  the  exchange. 

|ohn  T.  Mezes. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc.  88-27093  Filed  11-22-88;  8:45  am] 

BILUNG  CODE  4310-32-M 


National  Park  Service 

Concession  Contract  Negotiations; 
Barlcer-Ewing  Scenic  Tours,  Inc. 

agency:  National  Park  Service.  Interior. 
action:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Barker-Ewing  Scenic  Tours.  Inc. 
authorizing  it  to  continue  to  provide 
guided  scenic  interpretive  river  trips  for 
the  public  at  Grand  Teton  National  Park. 
Wyoming  for  a  period  of  five  (5)  years 


from  January  1. 1988.  through  December 

31. 1992. 

EFFECTIVE  DATE:  February  21. 1989. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  Rocky 
Mountain  Region.  P.O.  Box  25287. 
Denver.  Colorado  80225-0287.  for 
information  as  to  the  requirements  of 
the  proposed  permit. 

SUPPLEMENTARY  INFORMATION!  This 

permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31. 1987 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9. 1965 
(79  Stat.  969: 16  U.S.C.  20).  is  entided  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the 
ninetieth  (90th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 
Homer  L  Rouse, 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

Date:  October  20. 1988. 
|FR  Doc.  88-27040  Filed  11-22-88;  8:45  am] 

BILUNQ  COOC  4310-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Senior  Executive  Service; 
Performance  Review  Board 
Membership 

November  1, 1988. 

On  or  about  November  1. 1988  the 
following  persons  will  be  added  as 
members  of  the  Performance  Review 
Board:  Irvin  D.  Coker.  John  F.  Owens, 
Thomas  H.  Reese  III. 

Date:  November  8. 1988. 
)an  Barrow, 

Executive  Secretary,  Performance  Review 
Board. 
[FR  Doc.  88-27151  Filed  11-22-88;  8:45  am] 

BIU.INO  COOE  eilft-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

{Investigation  No.  337-TA-284] 

Certain  Electric  Power  Tools,  Battery 
Cartridges  and  Battery  Chargers; 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Amending  ttte 
Notice  of  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
U.S.  International  Trade  Commission 
has  determined  not  to  review  an  initial 
determination  (ED)  (Order  No.  6)  issued 
by  the  presiding  administrative  law 
judge  (AD}]  amending  the  notice  of 
investigation  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jack  M.  Simmons.  III.  Esq.  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  telephone  202- 
252-1098.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  b.v  contacting 
the  Commission's  TDD  terminal  on  202- 
252-1810. 

^SUPPlfMENTARY  INFORMATION:  On 

October  18. 1988,  the  presiding  ALJ 
issued  an  ID  amending  the  notice  of 
investigation  to  reflect  amendments  to 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337]  effected  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418. 102  Stat.  1107).  The 
notice  of  investigation  was  amended  (1) 
to  delete  all  reference  to  the  former 
requirement  that  an  industry  in  thp 
United  States  be  efficiently  and 
economically  operated;  (2)  with  respect 
to  the  registered  trademark-based  part 
on  the  investigation,  to  delete  the 
reference  to  the  former  requirement  that 
complainant  be  required  to  prove  that 
the  effect  or  tendency  of  the  alleged 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry  in  the  United  States; 
and  (3)  with  respect  to  the  nonregistered 
trademark  part  of  the  investigation,  to 
replace  the  phrase  "effect  or  tendency" 
with  the  phrase  "threat  or  effect."  No 
petitions  for  review  or  agency  comments 
regarding  the  ID  were  received. 

Copies  of  the  ID  and  all 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-252-1108. 


Ry  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  November  17. 1988. 

[FR  Doc.  88-27132  Filed  11-22-88;  8:45  am] 

BILUNG  COOE  7020-02-M 

[Investigation  No.  337-TA-284J 

Certain  Electric  Power  Tools,  Battery 
Cartridges  and  Battery  Chargers; 
Amendment  of  Notice  of  Investigation 

agency:  U.S.  Inlernational  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
notice  of  investigation  in  the  above- 
captioned  investigation  has  been 
amended  in  the  manner  described 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  M.  Simmons,  III,  Esq.  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  202-252-1098. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

SUPPI.EMENTARY  INFORMATION:  On 
October  18. 1988.  the  presiding 
administrative  law  judge  issued  an 
initial  determination  (ID)  amending  the 
notice  of  investigation  and  directing  the 
Commission  Secretary,  in  the  absence  of 
Commission  review  of  the  ID,  to  publish 
the  amendment  to  the  notice  of 
investigation  in  the  Federal  Register. 
The  Commission  has  determined  not  to 
review  the  ID.  Accordingly,  paragraph 
(1)  of  page  2  of  the  notice  of 
investigation  has  been  amended  to  read 
as  follows: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l](C]  of  section  337  in 
the  unlawful  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation,  of  certain  electric  power 
tools,  battery  cartridges,  and  battery 
chargers  by  reason  of  alleged 
infringement  of  Registered  Trademark 
1,204,296,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2]  of  section  337. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 


Street.  SW..  Washington.  DC  20436. 
telephone  202-252-1108. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 
Issued:  November  17. 1988. 

[FR  Doc.  88-27133  Filed  11-22-68:  8:45  am) 
BILLING  CODE  202(M)2-M 

(Investigation  No.  731-TA-424  (Preliminary] 
Martial  Arts  Uniforms  From  Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
424  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a])  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  w^ith  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  martial  arts 
uniforms.*  provided  for  in  items  381.05. 
381.08,  381.31.  381.32,  381.33.  381.56. 
381.62.  381.63.  381.65.  381.95.  381.97, 
381.9a  384.05,  384.07.  384.09.  384.23. 
384.24.  384.26.  384.46.  384.77.  384.50, 
384.52,  384.90,  384.91,  384.92.  and  384.94 
of  the  Tariff  Schedules  of  the  United 
States  (subheadings  6203.22.10, 
6203.23.00.  6203.29.20,  6203.42.40. 
6203.43.40,  6203.49.20,  6204.22.10. 
6204.23.00.  6204.23.00.  6204.29.20, 
6204.62.40,  6204.63.35,  6204.69.25, 
6209.20.30,  6209.20.50.  6209.30.20, 
6209.30.30,  6209.90.20.  6209.90.30,  and 
6217.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States),  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value.  As  provided  in 
section  733(a).  the  Commission  must 
complete  preliminary  antidumping 
investigations  in  45  days,  or  in  this  case 
by  December  30.  1988. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 


'  For  purposes  of  this  investigation,  "martial  arts 
uniforms"  refers  to  tops,  pants,  and  belts.  imf>orted 
separately  or  as  ensembles,  for  men.  boys,  women, 
girls,  and  infants,  of  cotton  or  of  man-made  fibers, 
whether  ornamented,  or  not  ornamented,  suitable 
for  wearing  while  pi'acticing  all  forms  of  martial 
arts,  including  but  not  limited  to  Judo,  Karate.  Kung 
Fu.  Tae  Kwon  Do,  Ninja.  Ninjutsu.  Hakama.  Tai  Chi. 
jujitsu.  and  Hapkido. 


Procedure.  Part  207,  subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201,  subparts 
A  through  E  (19  CFR  part  201). 

EFFECTIVE  DATE:  November  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Reavis  (202-252-1185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
bt'ing  instituted  in  response  to  a  petition 
filed  on  November  15. 1988.  by  Century 
Martial  Art  Supply.  Inc..  Midwest  City, 
OK. 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list. — Pursuant  to  i  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3.  as  amended),  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order. — Pursuant  to  §  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a]  as  amended),  the  Secretary  will 
make  available  business  proprietary 
information  gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
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this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
ser\'ice  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference. — ^The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  this  investigation  for  9:30  a.m.  on 
December  6, 1988,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-252-1158)  not  later  than  December 
2. 1988,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference. 

Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  December  9, 1988,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  onginal  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rule  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  subsmissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  §§  201.8  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  conunents  on  such 
information  no  later  than  December  14. 
1988.  Such  additional  comments  must  be 
li.Tiited  to  comments  on  business 


proprietary  information  received  in  or 
after  the  written  briefs. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  November  17. 1988. 

[FR  Doc.  88-27130  Filed  11-22-88;  8:45  am] 
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[Investigation  No.  337-TA-281] 

Certain  Recombinant  Erythropoietin; 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Amending  the 
Notice  of  Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  26)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
amending  the  notice  of  investigation  in 
the  above-captioned  investigation. 
ADDRESS:  Copies  of  the  ID  and  all  other 
non-confidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
telephone  202-252-1108. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jean  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1108.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  On 
October  12. 1988,  the  presiding  ALJ 
issued  an  ID  amending  the  notice  of 
investigation  to  reflect  amendments  to 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  effected  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100^18, 102  Stat.  1107).  The 
notice  of  investigation  was  amended  to 
delete  references  to  the  former 
requirements  that  the  effect  or  tendency 
of  the  alleged  unfair  acts  is  to  destroy  or 
substantially  injure  an  industry  in  the 
United  States  and  that  the  industry  be 
efficiently  and  economically  operated. 


This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  interim  rule 
210.53  (53  FR  33070.  Aug.  19. 1988). 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  November  18, 1988. 
[FR  Doc.  88-27134  Filed  11-22-88;  8:45  am] 
BILLING  CODE  7020-02-M 


[Investigations  Nos.  701-TA-297 
(Preliminary)  and  731-TA-422  (Preitmlnary)] 

New  Steel  Rails  From  Canada 
Detemilnations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  703(a)  of  the  Tariti 
Act  of  1930  (19  U.S.C.  167lb(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Canada  of  new  steel  rails,* 
provided  for  in  items  610.20,  610.21,  and 
688.42  »  of  the  Tariff  Schedules  of  the 
United  States  (subheading  7302.10.10, 
7302.10.50,  and  8548.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States),  that  are  alleged  to  be 
subsidized  by  the  Government  of 
Canada. 

The  Commission  also  determines, 
pursuant  to  section  7339(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 


'  The  record  it  defined  in  \  207 .2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

'  For  the  purposes  of  these  investigations,  "new 
steel  rails"  include  rails,  whether  of  carbon,  high 
carbon,  alloy  or  other  quality  steel,  including,  but 
not  limited  to.  standard  rails,  all  main  line  sections 
(over  ao  pounds  per  yard),  heat-treated  or  head- 
hardened  (premium]  rails,  transit  rails,  contact  rails 
(or  "third  rails"),  and  crane  rails,  provided  for  in 
items  ei0.2mO.  610.2025,  610.2100.  and  668.4280  of 
the  Tariff  Schedules  of  the  United  States  Annotated 
(TSUSA)  (subheadings  7302.10.1020.  7302.10.1040. 
7302.10.500a  and  8548.00.0000  of  the  Harmonized 
Tariff  Schedule  of  the  United  Slates  (HTS)). 

Specifically  excluded  from  the  scope  of  these 
investigations  are  imports  of  "light  rails."  which  are 
60  pounds  or  less  per  yard.  "Relay  rails."  which  are 
used  rails  that  have  been  taken  up  from  a  primary 
railroad  track  and  are  suitable  to  be  reused  as  rails 
(such  as  on  a  secondary  rail  line  or  in  a  rail  yard), 
are  also  excluded. 

'  The  petition  states  that  contact  rails  are 
provided  for  under  this  item  number  however, 
according  to  the  U.S.  Customs  Service,  contact  rails 
are  provided  for  under  TSUS  item  number  685.90 
(HTS  item  8536.90.00).  Irrespective  of  where 
classified  in  the  TSUS  or  HTS,  contact  rails  are 
clearly  included  Within  the  scope  of  these 
investigations. 


from  Canada  of  new  steel  rails  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  that  fair  value  (LTFV). 

Background 

On  September  26, 1988,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Bethlehem 
Steel  Corporation,  Bethlehem,  PA. 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  subsidized  imports  of  new 
steel  rails  from  Canada  and  by  reason  of 
LTFV  imports  from  Canada.  Accordingly 
effective  September  26, 1988,  the 
Commission  instituted  preliminary 
countervailing  duty  investigation  No. 
701-TA-297  (Preliminary)  and 
preliminary  antidumping  investigation 
No.  731-TA-422  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  3. 1988.  (53 
FR  38795).  The  conference  was  held  in 
Washington,  DC,  on  October  19, 1988. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  10. 1988.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2135  (November  1988). 
entitled  "New  Steel  Rails  from  Canada: 
Determinations  of  the  Commission  in 
Investigations  Nos.  701-TA-297 
(Preliminary)  and  731-TA-422 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigations." 

By  order  of  the  Commission: 
Kenneth  R.  Mason. 
Secretary 

Issued:  November  14. 1988. 
(FR  Doc.  88-27136  Filed  11-22-88:  8:45  am] 

BILLING  COOE  7020-«3-M 


[Investigation  No.  731-TA-389  (Final)l 

3.5  Inch  IMicrodisics  and  Media 
Therefor  From  Japan 

AGENCY:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  November  7, 198a 


FOR  FURTHER  INFORMATION  CONTACT: 

Diane  J.  Mazur  (202-252-1184).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION:  Effective 
September  29, 1988,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(53  FR  40972,  October  19, 1988). 
Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its 
final  determination  in  the  investigation 
from  December  7, 1988  to  February  6, 
1989  (53  FR  44933,  November  7, 1988). 
The  Commission,  therefore,  is  revising 
its  schedule  in  the  investigation  to 
conform  with  Commerce's  new 
schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  Hied 
with  the  Secretary  to  the  Commission 
not  later  than  January  24, 1989;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
January  31. 1989;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  of  January  23. 1989;  the  deadline 
for  filing  prehearing  briefs  is  February  2. 
1989;  the  hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  February  9. 1989; 
the  deadline  for  filing  posthearing  briefs 
is  February  16. 1989.  and  the  deadline 
for  Parties  to  file  additional  written 
comments  on  business  proprietary 
information  is  February  21. 1989. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  C 
(19  CFR  Part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  Part  201). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  November  17, 1988. 
(FR  Doc.  88-27131  Filed  11-22-88;  8:45  am] 

BILLING  CODE  7020-02-M 


Intent  To  Hold  MTN  Field  Hearings 

agency:  International  Trade 
Commission. 

ACTION:  Notice  of  intent  to  hold  field 
hearings  in  connection  with  the  request 
which  the  Commission  expects  to 
receive  from  the  United  States  Trade 
Representative  (USTR)  to  provide 
advice  on  the  probable  economic  effects 
on  U.S.  industries  and  consumers  of 
liberalization  of  specified  U.S.  and 
foreign  tariffs  and  nontariff  measures  in 
the  Uruguay  Round  of  Multilateral 
Trade  Negotiations  (MTN). 

FOR  FURTHER  INFORMATION  CONTACT 

Aaron  Chesser  (202-252-1380)  or  Sylvia 
McDonough  (202-252-1393),  Office  of 
Industries,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  expects  to  receive  from  the 
USTR  within  the  next  few  months  a  list 
of  articles  which  may  be  considered  for 
modification  of  U.S.  import  duties  or 
nontariff  measures  in  trade  negotiations. 
Section  131  of  the  Trade  Act  of  1974  (19 
U.S.C.  2151),  as  amended  by  section  111 
of  the  Omnibus  Trade  and  Competitive 
Act  of  1988  (Pub.  L  100-418, 102  StaL 
1107),  requires  that  the  Commission 
furnish  certain  advice  to  the  President 
within  6  months  after  receipt  of  such  a 
list  in  connection  with  a  proposed  trade 
agreement.  Section  131  requires  that  the 
Commission  hold  public  hearings  in  the 
course  of  preparing  its  advice. 

Upon  receipt  of  the  request  from  the 
USTR,  the  Commission  plans  to  institute 
investigations  to  provide  the  requested 
advice  under  authority  of  section  131  of 
the  Trade  Act  of  1974,  as  amended,  and 
section  332  of  the  Tariff  Act  of  1930,  as 
amended. 

In  order  to  prepare  and  submit  its 
advice  in  a  timely  manner,  the 
Commission  will  need  to  hold  hearings 
and  require  that  submissions  be  filed 
relatively  early  in  the  6-month  period  of 
its  investigations.  In  anticipation  of 
receiving  such  a  request,  and  in  order  to 
provide  interested  persons  with 
sufficient  time  to  prepare  submissions 
and  make  arrangements  to  attend  one  of 
the  public  hearings,  the  Commission  has 
adopted  the  following  tentative  schedule 
for  the  holding  of  public  hearings  and 
the  filing  of  notifications  to  appear  at 
these  hearings: 
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Tentative  Schedule  for  MTN  Field  Hearings  by  the  U.S.  International  Trade  Commission 


City 


Hooston,  TX 

New  Oteans,  LA . 

Miami,  FL „ 

Atlanta,  GA 

Los  Angeles,  CA.. 


San  Francisco,  CA.. 

Portland,  OR 

Denver.  CO 

Chicago,  IL 

Minneapolis,  MN 

Kansas  City,  MO 

New  York,  NY 

Boston,  MA 

Pittsburgh,  PA 

Washington,  DC 


Hearing  date 


Monday,  Jan.  30,  1989 

Wednesday,  Feb.  1,  1989.. 

Fnday,  Feb.  3,  1989 

Monday,  Feb.  6,  1989 

Monday.  Feb.  13,  1989 


Wednesday,  Feb.  15,  1989 

Fnday,  Feb.  17,  1989 

Friday,  Feb.  24,  1989 

Monday,  Feb.  27,  1989 

Wednesday,  Mar.  1,  1989 

Thursday,  Mar.  2,  1989 

Monday,  Mar.  13,  1989 

Wednesday,  Mar.  15,  1989 

Fnday,  Mar.  17,  1989 

Monday,  Apr.  3,  1989;  Tuesday,  Apr.  4,  1989. 


Deadline  (or  notification 
to  appear  at  heanng 


Noon,  Jan.  19,  1969. 

Do. 

Do. 

Do. 

Noon,  Jan  24, 
1989. 

Do. 

Do. 

Do. 
Noon,  Feb.  6,  1989. 

Do. 

Do. 
Noon,  Feb.  20.  1989. 

Do. 

Do. 
Noon,  Mar.  13,  1989. 


Upon  receipt  of  the  list,  the 
Commission  will  publish  notice  of  the 
institution  of  investigations,  the  actual 
hearing  sites  and  date  of  each  hearing, 
and  deadlines  for  filing  written 
notification  to  appear  at  a  hearing;  due 
dates  for  filing  written  briefs  in  lieu  of, 
or  in  addition  to,  an  appearance  at  a 
hearing  will  also  be  supplied.  In 
addition,  all  other  pertinent  information 
concerning  the  investigations  and 
hearings  will  be  provided. 

Persons  wishing  to  appear  at  a 
hearing  should  be  aware  that  it  is 
sufficient  for  them  to  appear  at  only  one 
of  the  hearings.  They  need  not  appear  at 
additional  hearings  to  restate  their 
views.  In  the  interest  of  time 
conservation  at  the  hearings,  it  is 
anticipated  that  witnesses  will  be 
requested  to  condense  their 
presentations  to  summaries  only. 
Further,  if  appropriate,  the  formation  of 
witness  panels  will  be  encouraged  to 
conserve  time.  A  transcript  will  be  made 
of  all  hearings. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued  November  15, 1988. 
[FR  Doc.  88-27135  Filed  11-22-88;  8:45  am] 

BILLINQ  CODE  7t»l>-«2-«i 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31353] 

Iowa  Traction  Railroad  Co.— Operation 
Exemption 

Iowa  Traction  Railroad  Company 
(Traction]  has  filed  a  notice  of 
exemption  to  lease  and  operate  certain 
railroad  property  owned  by  Hermitage 
Homes,  Inc.  (Hermitage].  Traction  will 
lease  and  operate  a  3-mile  portion  of  the 
rail  line  from  milepost  152.5  to  milepost 
155.5  in  Mason  City,  lA.  The  line  was 


previously  abandoned  by  Chicago  and 
North  Western  Transportation  Company 
in  Docket  No.  AB-1  (Sub-No.  205X],  and 
was  purchased  by  Hermitage  (a  non-rail 
carrier).  Hermitage  leased  the  line 
segment  to  Traction  on  August  6, 1988. 
Traction's  operation  of  the  line  segment 
is  expected  to  be  consummated  on  the 
effective  date  of  the  exemption. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Thomas  F. 
McFarland,  Jr.,  Belnap,  Spencer, 
McFarland,  Emrich  &  Herman,  20  North 
Wacker  Drive,  Suite  3710,  Chicago,  IL 
60606. 

Traction  must  preserve  intact  all  sites 
and  structures  more  than  50  years  old 
until  compliance  with  the  requirements 
of  section  106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470,  is 
achieved.  See  Class  Exemption — Acq.  & 
Oper.  ofR.  Lines  under  49  U.S.C.  10901, 
4  I.C.C.2d  305  (1988). 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  2. 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-26962  Filed  11-22-88;  8:45  am] 

BILUNG  COOE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  14, 1988,  a 
proposed  Consent  Decree  in  United 


States  V.  ITT  Rayonier,  Inc.,  Civil 
Action  No.  87-345-CIV-I-12  was  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Florida.  The 
complaint,  as  amended,  sought  the 
imposition  of  injunctive  relief  and  civil 
penalities  under  the  Clean  Water  Act 
against  defendant  for  its  unpermitted 
discharges  of  pollutants,  and  for  its 
discharges  of  wastewater  in  violation  of 
the  effluent  limits  contained  in  its 
National  Pollutants  Discharge 
Elimination  System  permit  issued  under 
that  Act.  The  discharges  in  issue  entered 
the  Amelia  River  or  one  of  its  tributaries 
from  defendant's  plant  in  Femandina 
Beach,  Florida. 

The  Consent  Decree  requires 
defendant  to  pay  a  civil  penalty  totalling 
$40,000.  The  Decree  also  requires 
defendant  to  implement  certain  remedial 
measures,  including  installation  of  a 
diking  containment  system  around  its 
plant,  to  prevent  future  unpermitted 
discharges  and  other  violations  of  its 
NPDES  permit. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  ITT  Rayonier.  Inc..  D.J.  Ref.  90-5-1-1- 
2786. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Middle  District  of  Florida,  409  Post 
Office  Building,  311  West  Monroe  Street. 
Jacksonville,  Florida:  (2]  the  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  Atlanta, 
Georgia;  or  (3)  the  Environmental 
Enforcement  Section,  Land  &  Natural 
Resources  Division,  U.S.  Department  of 


Justice,  10th  &  Pennsylvania  Avenue 
NW.,  Washington,  DC.  Copies  of  the 
proposed  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section  of  the  Department 
of  Justice,  Land  and  Natural  Resources 
Division,  P.O.  Box  7611.  Benjamin 
Franklin  Station,  Washington,  DC 
20044-7611,  or  in  person  at  the  U.S. 
Department  of  Justice  Building,  Room 
1521, 10th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20530. 
Roger  ].  Marzulla, 

Assistant  Attorney  General,  Land  &  Natural 
Resources  Division. 
[FR  Doa  88-27094  Filed  11-22-88;  8:45  am] 

BILUNG  CODE  4410-01-M 


Information  Collectlon(s)  Under 
Review 

November  18. 1988 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection:  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection;  and.  (7) 
an  indication  as  to  whether  section 
3504(h]  of  Pub.  L.  96-511  applies. 
Comments  and/or  questions  regarding 
the  item(s]  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild,  on 
(202)  395-7340  AND  to  the  Department 
of  Justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  Justice's  Clearance 
Officer  is  Mr.  Larry  E.  Miesse  who  can 
be  reached  on  (202)  633-4312. 


Reinstatement  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired 

(1)  Change  of  Address  Notice. 

(2)  1-697,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  solicits  information  needed  to 
update  an  applicant's  address  in  the 
legalization  automated  database.  The 
country  and  date  of  birth  information  is 
needed  to  identify  specific  apphcants 
who  have  similar  names  and/or  do  not 
provide  an  "A"  number  or  provide  the 
wrong  number. 

(5)  50,000  respondents  at  .083  hours 
each. 

(6)  4,150  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Extension  of  the  Expiration  Date  of  a 
CurrenUy  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  CoUection 

(1)  Declaration  of  Intending  Citizen. 

(2)  1-772,  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  is  a  prerequisite  for  certain 
specified  groups  of  aliens  to  assert  a 
claim  of  discrimination  based  on 
citizenship  status. 

(5)  2,500,000  annual  respondents  at 
.033  hours  each. 

(6)  82,500  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Report  of  Theft  or  Loss  of 
Controlled  Substances. 

(2)  DEA-106,  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit.  Federal 
agencies  or  employees.  21  CFR 
1301.74(c)  and  1301.76(b)  required  DEA 
registrants  to  complete  and  submit  a 
DEA-106  upon  discovery  of  a  theft  or 
loss  of  controlled  substances  to  allow 
for  accurate  accoimtability,  monitor 
substances  diverted  into  illicit  markets 
and  develop  leads  for  criminal 
investigations. 

(5)  8,393  respondents  at  .5  hours  each. 

(6)  4,199  estimated  armual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Document  Verification  Request 

(2)  G-845,  Immigration  and 
Natiu-alization  Service. 

[3]  On  occasion. 


(4)  Individuals  or  households.  This 
form  is  an  integral  part  of  the  Systematic 
Alien  Verification  for  EntiUement 
(SAVE)  Program,  and  provides  direct 
access  to  the  index. 

(5)  200,000  respondents  at  .083  hours 
each. 

(6)  16,600  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Law  Enforcement  Officers  Killed. 

(2)  DO  76,  76a,  76b.  Federal  Bureau  of 
Investigation. 

(3)  On  occasion. 

(4)  State  or  local  governments. 
Collects  data  regarding  law  enforcement 
officers,  killed  in  the  line  of  duty.  Data 
are  used  to  formulate  training  needs  and 
are  published  annually. 

(5]  180  respondents  at  .46  hours  each. 

(6)  83  estimated  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Law  Enforcement  Officers  Killed  or 
Assaulted. 

(2)  DO-71.  Federal  Bureau  of 
Investigation. 

(3)  On  occasion. 

(4)  State  or  local  governments. 
Collects  data  regarding  assaults  on 
police  officers;  summary  statistics  are 
published  annually. 

(5)  3,324  annual  respondents  at  .2 
hours  each. 

(6)  664  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h]. 

(1)  Arson  Incident  Report. 

(2)  DO-84.  Federal  Bureau  of 
Investigation. 

(3)  On  occasion. 

(4)  State  or  local  governments. 
Collects  arson  data  from  fire  service 
agencies  to  be  published  aimually. 

(5)  102,000  annual  respondents  at  .25 
hours  each. 

(6)  25,500  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Application  of  Temporary 
Replacement  Card. 

(2)  1-695,  Immigration  and 
Naturalization  Service. 

(3)  One  time  only. 

(4)  Individuals  or  households.  Used 
for  the  application  for  replacement  of 
the  1-688,  Temporary  Resident  Card. 

(5)  250,000  annual  respondents  at  .166 
hours  each. 

(6)  41,500  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 
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(1)  Medical  Examination  of  Aliens 
Seeking  Adjustment  of  Status. 

(2)  1-693,  Immigration  and 
Naturalization  Service. 

(3)  One  time  only. 

(4)  Individuals  or  households.  Pub.  L. 
99-603  requires  specific  language 
regarding  the  medical  examination 
required  of  applicants  who  apply  for 
temporary  and  permanent  residence 
status. 

(5)  1,500,000  annual  respondents  at  .5 
hours  each. 

(6)  750.000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

Revision  of  a  Currently  Approved 
Collection 

(1)  Notice  of  Appeal. 

(2)  1-694,  Immigration  and 
Naturalization  Service. 

(3)  One  time  only. 

(4)  Individuals  or  households.  Used  in 
considering  appeals  of  denials  of 
temporary  and  permanent  residence 
status  by  legalization  applicants  and 
special  agricultural  workers. 

(3)  20,000  annual  respondents  at  .5 
hours  each. 

(6J  10,000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 
Larry  E.  Miesse, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  88-27042  Filed  11-22-88;  8:45  am] 
BILUNG  CODE  4410-10-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Testing  Juvenile  Detainees  for  Illegal 
Drug  Use 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
action:  Notice  of  extension  of  deadline 
date. 

Notice  of  amendment  to  text  of 
program  summary. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
announces  the  extension  of  the  deadline 
date  for  the  developmental  initiative 
entitled  "Testing  Juvenile  Detainees  for 
Illegal  Drug  Use",  Federal  Register,  Vol. 
53,  No.  213,  Thursday,  November  3, 1988 
from  November  30, 1988  to  December  16, 
1988. 

This  notice  also  announces  a  change 
in  the  text  located  on  page  44570  of  the 
Federal  Register.  Vol.  53,  No.  213.  The 
Summary  on  that  page  stated: 

'The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  [OJJDP) 


pursuant  to  section  224(a)(5)  and  section 
243(2)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act,  as       ' 
amended  *  *  *" 

This  sentence  has  been  amended  and 
now  reads  as  follows: 

"The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 
pursuant  to  section  224(a)(5),  section 
224(b)(1)  and  section  243(2)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act,  as  amended  *  *  *" 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Thomas,  Research  and 
Development  Division.  (202)  724-5929,  or 
Frank  Smith,  Special  Emphasis  Division. 
(202)  724-5914. 

Date:  November  18, 1988. 
Diane  Munson, 

Acting  Administrator.  OJJDP. 

[FR  Doc.  88-27155  Filed  11-22-88:  8;45  am] 
BILUNG  CODE  4410-1«-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (e8-97)] 

Fiscal  Year  1988  Report  of  Closed 
Meeting  Activities  of  Advisory 
Committees 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  availability  of  reports. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463. 
the  NASA  advisory  committees  that 
held  closed  or  partially  closed  meetings 
in  1988,  consistent  with  the  policy  of  5 
U.S.C.  552b(c).  have  prepared  reports  on 
activities  of  these  meetings.  Copies  of 
the  reports  have  been  filed  and  are 
available  for  public  inspection  at  the 
Library  of  Congress,  Federal  Advisory 
Committee  Desk,  Washington,  DC  20540; 
and  the  National  Aeronautics  and  Space 
Administration,  Headquarters 
Information  Center,  Washington.  DC 
20546.  The  names  of  the  committees  are: 
NASA  Advisory  Council  (NAC),  NAC 
Aeronautics  Advisory  Committee,  NAC 
History  Advisory  Committee.  NAC  Life 
Sciences  Advisory  Committee,  NAC 
Space  Applications  Advisory 
Committee,  NAC  Space  and  Earth 
Science  Advisory  Committee.  NAC 
Space  Science  and  Applications 
Advisory  Committee  and  the  NASA 
Wage  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  Newman,  Code  NPN.  National 


Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/453-2880). 
Ann  Bradley. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  88-27041  Filed  11-22-88;  8:45  am] 

BILUNG  CODE  7510-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L.  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 
FOR  FURTHER  INFORMATION  CONTACT; 

Charles  E.  Myers.  Permit  Office. 

Division  of  Polar  Programs.  National 

Science  Foundation,  Washington.  DC. 

20550. 

SUPPLEMENTARY  INFORMATION:  On 

October  14. 1988.  the  National  Science 
Foundation  (NSF)  published  a  notice  in 
the  Federal  Register  of  permit 
applications  received  from:  G.F.  Mobley 
and  B.D.  Hodgson.  N.  Crawford,  S. 
Klipper,  P.  Kirkpatrick,  D.  Smith,  B. 
Goodman,  K.  Davidson.  W.  Baker  and 
G.R.  Harbison.  In  response  to  the 
Foundation's  invitation  to  interested 
parties  to  submit  written  data, 
comments,  or  views  about  these  permit 
applications,  the  Environmental  Defense 
Fund  recommended  that  the  permit 
applications  of  Messrs.  Mobley  and 
Hodgson.  Crawford,  Klipper,  Smith, 
Goodman,  Davidson,  and  Baker  to  enter 
Sites  of  Special  Scientific  Interest 
(SSSI's)  be  strictly  conditioned  on 
compliance  with  management  plans  for 
these  areas  and  that  the  permit 
applications  of  these  individuals  to  enter 
Specially  Protected  Areas  (SPA's)  be 
denied.  In  addition,  the  Environmental 
Defense  Fund  suggested  that  NSF's 
authority  to  issue  permits  to  these 
individuals  to  "take"  Antarctic 
mammals  and  birds  is  questionable. 
Messrs.  Mobley  and  Hodgson  are 
employed  by  the  National  Geographic 
Magazine;  Messrs.  Crawford  and 
Klipper  are  self-employed  photographers 
invited  by  the  National  Science 
Foundation  to  document  the  U.S. 
Antarctic  Program  for  the  public.  Mr. 
Smith  is  employed  by  Sky  and 
Telescope  Magazine.  Mr.  Goodman  is 


employed  by  Science  World  Magazine. 
Mr.  Davidson  is  employed  by  the  San 
Francisco  Examiner.  Mr.  Baker  is 
employed  by  WNET-TV  in  New  York. 

Each  of  these  individuals  will  be  in 
Antarctica  in  support  of  NSF's  efforts  to 
make  available  to  the  public  objective 
information  on  the  U.S.  Antarctic 
Program.  These  individuals  will  observe 
NSF-sponsored  research  projects.  While 
observing  such  research,  they  will  be 
accompanied  by  NSF  employees  or  by 
the  scientists  conducting  the  research. 

NSF  recognizes  that  most  Americans 
cannot  visit  Antarctica.  Therefore,  it 
makes  special  efforts  each  Antarctic 
summer  to  assure  access  by  a  small 
number  of  scholars  in  the 
humanitaries — artists,  photographers, 
writers — and  by  representatives  of  the 
communications  media. 

These  visitors  focus  on  U.S.  Antarctic 
Program  activities  and  are  given  access 
to  as  much  of  the  continent  as  possible 
within  the  constraint  of  available 
logistics.  The  visitors  are  special 
communicators,  unconstrained  by  the 
demands  of  a  scientific  research  project 
or  of  recurring  support  tasks.  They  use 
their  identified  talents  to  observe, 
report,  and  interpret  the  realities  of 
Antarctica  in  a  more  comprehensive  and 
generalized  manner  than  is  possible  in 
scientific  research  projects.  They  are.  in 
effect,  the  disinterested  (neutral) 
observers  of  a  complex,  continuing 
interaction  between  man  and 
environment. 

The  Foundation  is  convinced  that 
access  to  special  areas  and  close 
proximity  to  antarctic  wildlife  are 
particularly  important  in  these  visits. 
Action  by  the  Antarctic  Treaty  nations 
to  limit  access  to  these  special  areas 
brings  with  it  a  particular  responsibility 
to  assure  access  by  a  few  trained 
communicators  who  have  no  vested 
personal  or  organizational  interest. 
These  individuals  can  be  expected  to 
address  the  values  of  society  as  they 
prepare  their  communications  to  it.  Such 
objective  observations  should  be 
welcome  by  the  Environmental  Defense 
Fund. 

The  issuance  of  permits  to  individual 
members  of  the  news  media  to  enter 
SSSI's  or  SPA's  would  be  for  the 
purpose  of  allowing  these  media 
personnel  to  observe  scientists 
conducting  research.  Members  of  the 
news  media  will  be  accompanied  at  all 
times  while  in  SPA's  or  SSSI's  by 
scientists  who  already  hold  permits  to 
enter  SPA's  or  SSSI's.  Under 
SS  670.28(a]  and  670.32  of  die  Antarctic 
Conservation  Act  regulations.  NSF  may 
issue  a  permit  authorizing  entry  to 
protected  areas  if  there  is  a  compelling 
scientific  purpose  for  such  entry  which 


cannot  be  served  elsewhere.  NSF  has 
determined  that  reporting  to  the  public 
on  how  science  is  conducted  in  a  remote 
area  of  the  world  which  most  members 
of  the  public  will  never  visit  is  a 
compelling  scientific  purpose. 

Under  S  670.15  of  the  Antarctic 
Conservation  Act  regulations.  NSF  may 
also  issue  a  permit  to  "take"  Antarctic 
mammals  or  birds  for  educational 
purposes.  To  "take"  under  the  Antarctic 
Conservation  Act  means  to  remove, 
harass,  molest,  harm,  pursue,  hurt, 
shoot,  wound,  kill,  trap,  capture, 
restrain,  or  tag  any  native  mammal  or 
bird,  or  to  attempt  to  engage  in  such 
conduct.  NSF  will  not  grant  to 
individuals  who  are  members  of  the 
news  media  the  authority  to  handle  or 
deliberately  disturb  Antarctic  mammals 
or  birds.  Permits  will  be  issued  to 
increase  the  awareness  of  these 
individuals  to  their  responsibilities 
under  the  Antarctic  Conservation  Act, 
and  to  keep  inadvertent  disturbances,  if 
any,  to  a  minimum. 

After  carefully  considering  the 
comments  received  from  the 
Environmental  Defense  Fund,  NSF  has 
decided  to  issue  the  requested  permits. 
The  permits  were  issued  on  November 
18, 1988,  subject  to  the  compliance  of 
individual  permits  holders  with 
management  plans  for  protected  areas 
which  they  may  enter,  and  subject  to  the 
provision  that  any  "taking"  shall  be 
incidental  and  directly  related  to 
observation  of  scientific  research. 

Charles  E.  Myers. 

Permit  Office. 

[FR  Doc.  88-27075  Filed  11-22-88:  8:45  am] 

BILLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Containment  Systems;  Meeting 

The  ACRS  Subcommittee  on 
Containment  Systems  will  hold  a 
meeting  on  December  6. 1988,  Room  P- 
114,  7920  Norfolk  Avenue.  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  December  6, 1986—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
NRR  staffs  document  on  final 
recommendations  for  containment 
performance  and  improvements  (BWR 
Marie  I  only). 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Dean  Houston  (telephone  301/492-9521) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  17, 1988. 
Mortoo  W.  Libaikin. 
Assistant,  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-27103  Filed  11-22-88:  8:45  am] 
BILLMQ  CODE  75MM>1-«I 


(Docket  tto.  50-49e-OL] 

Houston  Llgl«tir«g  t  Power  Co.  (South 
Texas  Proiect  Unit  1);  issuance  of 
Supplement  to  Director's  Decision  DO- 
88-3  (DD-88-1B) 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  denied  a  request  to 
reconsider  Director's  Decision  DD-88-3 
filed  by  Ms.  Billie  P.  Garde  and  Mr. 
Richard  E  Condit  on  behalf  of  the 
Government  Accountability  Project 
(GAP).  Director's  Decision  DD-B8-3 
denied  a  Petition  filed  by  GAP  under  10 
CFR  2.206.  In  large  part,  the  basis  for  the 
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denial  of  the  GAP  Petition  was  an 
evaluation  performed  by  the  Safety 
Significance  Assessment  Team, 
documented  in  a  report  in  which  the 
staff  concludes  that  allegations  of  safety 
concerns  could  not  be  substantiated.  In 
its  present  request,  GAP  alleges  that 
DD-88-3  is  not  responsive  to  its  Petition 
and  is  not  based  on  substantial 
evidence,  aiid  is  therefore  arbitrary  and 
capricious.  Specifically,  GAP  alleges 
that  the  NRC  staff  investigation  of 
safety  allegations  was  inherently 
inadequate  to  serve  as  a  basis  for  any 
assessment  of  the  programmatic 
implications  of  the  allegations. 

GAP'S  request  has  been  denied  for  the 
reasons  fully  described  in  the 
"Supplement  To  Director's  Decision  DD- 
68-3,"  issued  on  this  date,  which  is 
available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20535,  and  the  Local 
Public  Document  Rooms  for  the  South 
Texas  Nuclear  Project  located  at  the 
Austin  Public  Library,  810  Guadalupe 
Street,  Austin,  Texas  78701  a  .d  at  the 
Wharton  County  Junior  College,  J.M. 
I  lodges  Learning  Center,  911  Boling 
I  lighway,  Wharton,  Texas  77488. 

A  copy  of  the  Supplement  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  this  regulation, 
Director's  Decision  DD-88-3  and  the 
Supplement  will  constitute  the  final 
action  of  the  Commission  twenty  five 
(25)  days  after  issuance,  unless  the 
Commission  on  its  own  motion  institutes 
review  of  the  Decision  and  Supplement 
within  that  time. 

Dated  at  Rockville.  Maryland  this  15th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
James  H.  Sniezak, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  88-27104  Filed  11-22-88;  8:45  am] 
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[Docket  Nos.  50-295  and  SO-304] 

Commonwealth  Edison  Co.;  Issuance 
of  Amendments  to  Faciltty  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  114  to  Facility 
Operating  License  DPR-39  and 
Amendment  No.  103  to  Facility 
Operating  License  DPR-48  issued  to 
Commowealth  Edison  Company  (the 
licensee)  for  operation  of  Zion  Nuclear 
Power  Station,  Units  1  and  2,  located  in 
Lake  County,  Illinois, 


The  amendments  consist  of  proposed 
changes  to  the  Zion  Technical 
Specification  section  3.2,  3.4,  3.8,  and  3.9 
that  would  authorize  Zion  Station  to 
remove  the  Boron  Injection  Tank  (BIT) 
and  the  associated  piping,  valves  and 
heat  trace  for  recirculation  between  the 
BIT  and  the  Boric  Acid  Tanks  (BAT). 
These  amendments  will  result  in 
operational  and  safety  benefits  for  the 
station.  Presently,  the  negative  effect  of 
the  high  boric  acid  concentration  in  the 
BIT  and  BAT  systems  necessitates 
frequent  BAT  transfer  pump  seal 
repairs,  heat  trace  repairs  and  entering 
into  Technical  Specification  Limiting 
Conditions  of  Operation  to  accomplish 
these  repairs.  The  detrimental 
consequences  of  high  boric  acid 
concentrations  are  also  potential 
contributing  factors  to  Emergency  Core 
Cooling  System  inoperability.  Improved 
analytical  techniques  used  for  Final 
Safety  Analysis  Reprort  acident  analyses 
show  that  the  BIT  concentrations  could 
be  reduced  or  the  entire  BIT  could  be 
removed  from  the  Westinghouse  plants. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  register  on 
September  8, 1988  (53  FR  34849).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
acfion  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appHcation  for 
amendment  dated  June  9, 1988,  (2) 
Amendment  No.  114  to  License  No. 
DPR-39.  (3)  Amendment  No.  103  to 
License  No.  DPR-48,  (4)  the 
Commission's  relate  Safety  Evaluation, 
and  (5)  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington  DC  and  at  the  Waukegan 


Public  Library,  128  N.  County  Street. 
Waukegan.  Illinois  60085.  Copy  of  itemn 
(2)  through  (5)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  November  1968, 

For  the  Nuclear  Regulatory  Commission. 
Stephen  P.  Sands, 

Acting  Director.  Project  Directorate  111-2. 
Division  of  Reactor  Projecta — ///,  IV,  V.  and 
Special  Projecta. 
(FR  Doc.  88-27105  Filed  11-22-88;  8  45  am) 
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(Docket  No.  50-335-OLA:  A8LAP  No.  S«- 

56(M)1-LA| 

Florida  Power  &  Light  Co.  (St  Lucie 
Plant,  Unit  No.  1);  Rescheduled 
Hearing 

November  17, 1988. 

Before  Adrainistretive  Judges:  R  Paul 
Cotter,  Jr..  Chairman,  Glenn  O.  Bright,  and  Dr. 
Richard  F.  Cole. 

Please  take  notice  that  the  evidentiary 
hearing  on  the  issues  remaining  in  this 
proceeding  scheduled  to  begin  at  9:00 
a.m.  on  Tuesday.  December  6  and 
continue  through  Thursday,  December  8, 

1988,  at  the  Howard  Johnson  Lodge, 
Sailfish  Room,  950  S.  Federal  Highway, 
Stuart,  Florida  has  been  postponed. 

The  hearing  has  been  rescheduled  to 
commence  at  9:00  a.m.  on  January  24, 

1989,  and  continue  from  day  to  day  until 
completed.  A  notice  giving  the  new 
location  will  be  issued  as  soon  as 
hearing  space  can  be  confirmed. 

Dated  at  Bethesda,  Maryland,  this  17th  day 
of  November  1088. 

For  the  Atomic  Safety  and  Licensing  Board. 
B.  Paul  Cotter,  Jr., 
Chairman.  Administrative  Judge. 
[FR  Doc.  88-27106  Filed  11-22-88;  &4S  amj 
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[Docket  Na  50-320] 

GPU  Nuclear  Corp.  (Three  Mile  Island 
Nuclear  Station  Unit  2);  Exemption 


I 

GPU  Nuclear  Corporation, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company 
(collectively,  the  licensee)  are  the 
holders  of  Facility  Operating  License 
No.  DPR-73,  which  had  authorized 
operation  of  the  Three  Mile  Island 


Nuclear  Station,  Unit  2  (TMI-2]  at  power 
levels  up  to  2772  megawatts  thermal. 
The  facility,  which  is  located  in 
Londonderry  Township,  Dauphin 
County,  Pennsylvania,  is  a  pressurized 
water  reactor  previously  used  for  the 
commercial  generation  of  electricity. 

By  Order  for  Modification  of  License, 
dated  July  20, 1979,  the  licensee's 
authority  to  operate  the  facility  was 
suspended  and  the  licensee's  authority 
was  limited  to  maintenance  of  the 
facility  in  the  present  shutdown  cooling 
mode  (44  FR  45271).  By  further  Order  of 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  dated  February  11, 1980,  a 
new  set  of  formal  license  requirements 
was  imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  cooling 
condition  of  the  facility  (45  FR  11292). 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

U 

On  August  5, 1987,  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50,54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338,  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988. 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54{w)(5)(i).  but  not  later  than  April  1, 
1989,  Upon  completion  of  such 
rulemaking,  the  Ucensee  shall  comply 
with  the  provisions  of  such  rule. 


m 

Pursuant  to  10  CFR  50.12,  "The 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  [10 
CFR  Part  50],  which  are  *  *  *  Authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  are 
consistent  with  the  common  defense  and 
security."  Further,  S  50.12(a)(2)  provides 
inter  alia,  "The  Commission  will  not 
consider  granting  an  exemption  unless 
special  circumstances  are  present. 
Special  circumstances  are  present 
whenever  *  *  *  (v)  The  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation." 

Despite  a  good  faith  effort  to  comply 
with  the  provisions  of  the  rule,  insurers 
providing  property  damage  insurance  for 
nuclear  power  facilities  and  licensees 
insured  by  such  insurers  have  not  been 
able  to  comply  with  the  regidation  and 
the  exemption  provides  only  temporary 
relief  from  the  applicable  regulation. 

As  noted  by  the  Commission  in  the 
Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  S  50.54(w)  vtrill 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
required  to  carry  $1.06  billion  insurance. 
This  is  a  substantial  amount  of  coverage 
that  provides  a  significant  financial 
cushion  to  licensees  to  decontaminate 
and  clean  up  after  an  accident  even 
without  the  prioritization  and 
trusteeship  provisions.  Second,  netwly  75 
percent  of  the  required  coverage  is 
already  prioritized  under  the 
decontamination  liability  and  excess 
property  insurance  language  of  the 
Nuclear  Electric  Insurance  Limited-II 
policies.  Finally,  there  is  only  an 
extremely  small  probability  of  a  serious 
accident  occurring  during  the  exemption 
period.  Even  if  a  serious  accident  giving 
rise  to  substantial  insurance  claims 
were  to  occur,  NRC  would  be  able  to 
take  appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

rv 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that  (1)  a  temporary  exemption  as 
described  in  section  III,  is  authorized  by 
law,  VNdll  not  present  an  undue  risk  to 


the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security  and  (2)  in  this  case,  special 
circuuoistances  are  present  as  described 
in  section  III.  Therefore,  the  Commission 
hereby  grants  the  following  exemption: 

GPU  Nuclear  Corporation  is  exempt 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  imtil  the  completion  of  the 
pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
S0.54(w)(5)(i),  but  not  later  than  April  1, 
1989.  Upon  completion  of  such 
rulemaking  the  licensee  shall  comply 
v\rith  the  provisions  of  such  rule. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
(53  FR  43297). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  November  1968. 

Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  88-27107  Filed  11-22-88;  8:45  am) 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

AOENCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
foUowdng  propostJ  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  39 — Licenses  and 
Radiation  Safety  Requirements  for  Well 
Logging. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  new  licenses 
and  amendments  may  be  submitted  at 
any  time.  Applications  for  renewal  are 
submitted  every  five  years.  Reports  are 
submitted  as  events  occur. 

5.  Who  wrill  be  required  or  asked  to 
report:  Applicants  for  and  holders  of 
specific  licenses  authorizing  the  use  of 
licensed  radioactive  material  in  well 
logging. 
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6.  An  estimate  of  the  number  of 
responses:  578. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately  1 
hour  per  response  for  reports,  plus 
approximately  83  hours  annually  per 
recordkeeper.  The  total  industry  burden 
is  15,554  hours. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L.  95-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  Part  39  establish  radiation  safety 
requirements  for  the  use  of  radioactive 
material  in  well  logging  operations.  The 
information  in  the  applications,  reports 
and  records  is  used  by  the  NRC  sta^  to 
ensure  that  the  health  and  safety  of  the 
public  is  protected  and  that  licensee 
possession  and  use  of  source  and 
byproduct  material  is  in  compliance 
with  license  and  regulatory 
requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW..  Washington.  DC. 

Comments  and  questions  should  be 
directed  to  the  OMB,  reviewer,  Nicolas 
B.  Garcia.  (202]  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  16  day 
of  November.  1988. 

For  the  Nuclear  Regulatory  Commission. 
William  G.  McDonald. 
Director,  Office  of  Administration  and 
Resources  Management. 
[FR  Doc.  88-27100  Filed  11-22-88;  8:45  am) 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  Information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  revision,  or 
extension:  Extension. 

2.  The  title  of  the  information 
collection:  Personal  Qualifications 
Statement — Licensee. 

3.  The  form  number  if  applicable:  NRC 
398. 


4.  How  often  the  collection  is 
required:  On  occasion  and  every  six 
years  (at  renewal). 

5.  Who  will  be  requiied  or  asked  to 
report:  Individual  requiring  a  license  to 
operate  the  controls  at  a  nuclear  facility. 

6.  An  estimate  of  the  number  of 
responses:  1900  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  3,850; 
approximately  2  hours  per  response. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  90-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  398  requests 
detailed  information  that  should  be 
submitted  by  a  hcensing  candidate 
when  applying  for  a  new  or  renewal 
license  to  operate  the  controls  at  a 
nuclear  facility.  This  information,  once 
collected,  would  be  used  for  licensing 
actions  and  for  generating  reports  on  the 
Operator  Licensing  Program. 
ADDRESSES:  Copies  of  the  submittal  will 
be  made  available  for  inspection  or 
copying  for  a  fee  at  the  NRC  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION:  Comments 
and  questions  should  be  directed  to  the 
OMB  reviewer  Nicolas  B.  Garcia  (202) 
395-3084. 

NRC  Clearance  Officer  is  Brenda  J. 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  16th  day 
of  November  196& 

For  the  Nuclear  Regulatory  Commission. 
WUliani  G.  McDonald, 
Director,  Office  of  Administration  and 
Resources  Management. 

[FR  Doc.  88-27101  Piled  11-22-88;  8:45  am] 
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Documents  Containing  Reporting  or 
Recordlceeping  Requirements;  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  Submission,  new,  revision, 
or  extension:  Extension. 

2.  Titles  of  the  information  collection: 
10  CFR  Part  25 — Access  Authorization 
for  Licensee  Personnel;  and  10  CFR  Part 


95 — Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  facility  licensees  and 
other  organizations  requiring  access  to 
NRC  classified  information. 

6.  An  estimate  of  the  number  of 
responses:  10  CFR  Part  25—96;  10  CFR 
Part  25—66. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  10  CFR  Part  25 — 
.7  per  response;  95  total;  10  CFR  Part 

95 — 6.8  per  responses;  919  total. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  98-511  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  Parts  25  and  95— 
Licensees  and  other  organizations  are 
required  to  provide  information  to 
ensure  that  an  adequate  level  of 
protection  is  provided  NRC  classified 
information  and  material. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  fi-om  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.,  Washington,  DC. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Nicolas 
B.  Garcia.  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
].  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
WilliaBi  G.  McDonald, 

Director,  Office  of  Administration  and 
Resources  Management 

[FR  Doc.  88-27102  Piled  11-22-88;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

Performance  Review  Board, 
Memt>ership 

Notice  is  hereby  given  in  accordance 
with  5  U.S.C.  4314  of  a  revision  in  the 
membership  of  the  Performance  Review 
Board  of  the  Office  of  the  United  States 
Trade  Representative  (USER).  The 
revision  consists  of  the  following 
appointments: 

Chair — W.  Douglas  Newkirk, 
Assistant  United  States  Trade 
Representative  for  GATT  Affairs. 

Alternate — Peter  Allgeier.  Assistant 
United  States  Trade  Representative  for 
Asia  and  the  Pacific. 

Members — James  Frierson.  Chief  of 
Staff,  Judith  Bello.  General  Counsel  ]on 


Rosenbaum,  Assistant  United  States 
Trade,  Representative  for  Latin 
America,  Caribbean,  and  Africa,  Marian 
Barell.  Director  of  Telecommunications 
Trade  Policy. 

Ex-Officio  Member — Michael  Doyle, 
Assistant  United  States  Trade 
Representative  for  Administration. 

Executive  Secretary — John  P. 
Giacomini,  Director,  Human  Resources. 

This  was  effective  August  10,  1988. 
)ohn  P.  Giacomini, 
Director,  Human  Resources. 
[FR  Doc.  88-27144  Filed  11-22-88;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Order  No.  807;  Docket  No.  A89-3] 

Notice  and  Order  Accepting  Appeal 
and  Establistiing  Procedural  Sctiedule; 
Kurtz,  IN 

Issued:  November  14, 1988. 

In  the  matter  of  Kurtz,  Indiana  47249  The 
Kurtz  Community.  Petitioners. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman:  Patti  Birge  Tyson.  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom;  W.H. 
"Trey"  LeBlanc  lU. 

Docket  Number  A89-3. 

Name  of  Affected  Post  Office:  Kurtz, 
Indiana  47249. 

Name(s)  of  Petitioner(s):  The  Kurtz 
Community. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
November  7, 1988. 

Categories  of  Issues  Apparently  Raised 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5]),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  November  22. 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 


By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

[Docket  No.  A89-3,  Kurtz,  Indiana  47249] 

Nov.  7.  1988 Filing  of  Petition. 

Nov.  14,  1988 Notice  and  order  of  Filing 

of  Appeal. 

Dec.  2,  1988 Last  day  of  filing  of  peti- 
tions to  intervene  (see 
39  CFR  3001.111(b)). 

Dec.  12. 1988 Petitioners'         Participant 

Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a) 
and  (b)). 

Ian.  3.  1939 Postal   Service   Answering 

Brief  [see  39  CFR 
3001.115(c)). 

Jan.  18.  1989 Petitioners'      Reply      Brief 

should  Petitioners 

choose  to  file  one  [see 
39  CFR  3001.115(d)). 

Jan.  25,  1989 Deadline    for   motions    by 

any  party  requesting 
oral  argument.  The 
Commission  will  sched- 
ule oral  argument  only 
when  it  is  a  necessary 
addition  to  the  written 
filings  [see  39  CFR 
3001.116). 

Mar.  7,  1989 Expiration  of  120-day  deci- 
sional schedule  [see  39 
U.S.C.  404(b)(5)). 


[FR  Doc.  88-27095  Filed  11-22-88;  8;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  Na  34-26286;  File  No.  600-26) 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Application  for  Registration 
as  a  Clearing  Agency  by  Clearing 
Corporation  for  Options  and 
Securities,  and  Request  for  Comments 

On  October  14. 1988.  the  Clearing 
Corporation  for  Options  and  SecuriUes 
("CCOS")  filed  with  the  Commission  an 
application  for  temporary  registration  as 
a  clearing  agency  under  section  17A  of 
the  Securities  Exchange  Act  of  1934, 15 
U.S.C.  78q-l  ("Act")  and  Rule  17Ab2-l 
thereunder.  CCOS  proposes  to  issue 
standardized  securities  options  and 
provide  related  clearance  and 
settlement  services. 

I.  Introduction 

CCOS  is  a  subsidiary  of  the  Chicago 
Board  of  Trade  Clearing  Corporation 
("BOTCC"),  which  provides  clearing 
services  for  futures  and  commodities 
transactions  executed  on  the  Chicago 
Board  of  Trade.  CCOS  intends  to 


provide  clearance  and  settlement 
services  for  securities  options, 
specifically  index  options. 

CCOS's  application,  filed  on  Form 
CA-1  under  the  Act,  includes  rules, 
procedures,  and  arrangements  for  the 
clearance  and  settlement  of 
standardized  securities  options. 
Although  CCOS  is  a  separate  corporate 
entity  irom  the  BOTCC.  BOTCC  would 
perform  services  and  data  processing 
functions  for  CCOS  under  a  service 
agreement  which  is  included  in  the 
application. 

II.  Clearing  Agency  Background 
information 

The  Options  Clearing  Corporation 
("OCC")  currently  acts  as  the  common 
issuer  and  clearing  agency  for  all 
standardized  securities  options.  Prior  to 
the  1975  amendments  to  the  Act,  the 
Commission  approved  plans  by  the 
American  Stock  Exchange  and  CBOE  to 
establish  OCC  as  a  common  clearing 
entity  for  all  exchange-traded  options.' 
After  establishment  of  OCC.  Congress 
enacted  section  17A  of  the  Act  which 
provides  comprehensive  Congressional 
findings  and  statutory  provisions 
concerning  the  clearance  and  settlement 
of  securities  transactions.* 

The  Commission  interpreted  section 
17A  of  the  Act  in  proceedings  to 
determine  whether  to  grant  National 
Securities  Clearing  Corporation 
("NSCC")  registration  as  a  clearing 
agency.  NSCC  represented  a 
consolidation  of  three  clearing 
organizations  that  had  served  separately 
the  New  York  Stock  Exchange, 
American  Stock  Exchange,  and  National 
Association  of  Securities  Dealers.* 


'  See  Securities  Elxchange  Act  Release  No.  11146 
(December  19. 1974),  5  SEC  Doc  774.  See  also 
Securilie*  Exchange  Act  Releaae  No.  10631 
(February  7, 1974).  3  SEC  Doc  506. 

»  The  CCOS  application  represents  the  first 
application  by  a  clearing  organization  other  than  by 
OCC  (or  its  subsidiary  the  Intermarket  Clearing 
Corporation)  to  provide  clearing  agency  services  for 
standardized  option*.  For  legislative  history 
concerning  Section  17A  of  the  AcL  See.  e.g..  Report 
of  Senate  Comm.  on  Housing  and  Urban  Affairs. 
Securities  Acts  Amendments  of  1975:  Report  to 
Accompany  S.  249.  S.  Rep.  No.  94-75.  »4th  Cong..  Ist 
Sess.  4  (1975):  Conference  Comm.  Report  to 
Accompany  S.  249,  ]otnt  Explanatory  Statement  of 
Comm.  of  Conference.  H  Jl.  Rep.  No.  229,  9th  Cong.. 
Ist  Sess.  102(1975). 

»  Prior  to  NSCC's  registration,  clearing 
organizations  were  tied  strictly  to  trading  markets, 
which  precluded  competition  among  clearing 
agencies  and  forced  broker-dealers  trading  in  those 
three  markets  to  use  separately  those  three  clearing 
organizations. 
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Although  the  Commission  recognizes  its 
statutory  obligation  to  have  due  regard 
for  competition  among  clearing 
agencies,*  the  Commission  granted 
NSCC  conditional,  temporary 
registration  based  on  its  belief  that 
NSCC's  registration  and  applicable 
conditions  would,  among  other  things, 
promote  competition  among  broker- 
dealers  and  reduce  costs  for  clearing 
securities  transactions.*  The  conditions 
to  NSCC's  registration,  however,  were 
designed  to  promote  competition  among 
clearing  agencies  and  underlined  the 
Commission's  conclusion  that  the 
continued  existence  of  multiple  stock 
clearing  corporations  should  be 
encouraged.® 

The  Commission  generally  has 
attempted  to  strike  an  appropriate 
balance  between  clearing  agency 
competition  and  efficient  cost-effective 
clearing  arrangements,  which,  when 
available  to  broker-dealers  in  applicable 
markets,  promote  competition  among 
broker-dealers.  Thus,  although  securities 
clearing  corporations  and  depositories 
associated  with  various  securities 
markets  can  compete  for  clearing 
business,  interfaces  between  clearing 
corporations  ^  and  depositories  *  enable 
broker-dealers  and  bank  members  to 
settle  all  equity  securities  transactions 
through  membership  in  one  clearing 
corporation  and  one  depositorj.' 


*  See.  e.g.  Securities  Exr.hanfje  Act  No.  13163 
(January  13, 1977).  42  FR  3Sn6  fNSCC  Temporarj- 
Registration  Order"). 

»  NSCC's  registration  was  affirmed  and  remanded 
in  Bradford  National  Corporation  v.  SEC.  590  K.2d 
1085  iDC  Circuit  1978).  The  case  was  remanded  for 
the  Commission  to  consider  further  its  approval  of 
geographic  price  mutualization  by  NSCC  and 
NSCC's  mode  of  allocating  its  facilities  management 
contract.  See  also  Securities  Exchange  Act  Release 
No.  17562  (February  10. 1981).  which  affirmed  the 
Commission's  registration  of  NSCC. 

•  As  reflected  in  the  NSCC  Temporary 
Registration  Order,  those  conditions  included 
requirements  that  NSCC  establish  interf.ices  with 
other  clearing  agencies,  and  make  its  ovi;r-the- 
counter  comparison  system  and  branch  offices 
available  to  other  clearing  agencies.  See  also 
Release  No.  17562.  In  another  context,  the 
Commission  mandated  an  interface  between 
proposed  municipal  securities  clearing  operations  of 
NSCC  and  Bradford  Securities  Processing  Services. 
See  Securities  Exchange  Act  Release  No.  17343 
(November  26, 19W).  45  FR  80224. 

'  Regional  Interface  ("RIO")  arrangements  among 
clearing  corporations,  for  example,  enable  broker- 
dealers  to  settle  all  eligible  exchange-lised  and 
over-the-counter  equity  security  transactions  at  a 
single  clearing  corporation.  .See,  e.g..  NSCC 
Temporary  Registration  Order. 

'  Interfaces  among  registered  securities 
depositories  enable  a  sole  member  at  one 
depository  to  deliver  securities  through  a  depository 
interface  to  a  sole  mtrr.bcr  of  another  depository. 
See.  e.g..  Securities  Exchange  Act  Release  Nos. 
13375  (March  15, 1977),  42  FR  1,^996:  20461 
(December  7. 1983),  48  FR  55654;  23083  (March  31, 
1986),  51  FR  12421. 

'  That  capability  has  been  referred  to  as  "one- 
account  settlement. "  See.  e.g..  Securities  Exchange 


III.  Specific  Requests  for  Comments 

A.  Common  Clearing 

The  Commission  requests  comment  on 
whether  it  should  deny  the  CCOS 
application  in  favor  of  common  clearing 
of  standardized  options  at  OCC. 
Commentators  should  discuss 
applicable  law  and  the  costs  and 
benefits  of  common  versus  multiple 
clearing  facilities  for  standardized 
securities  options.  In  particular, 
commentors  should  address  whether 
common  clearing  is  consistent  with  the 
statutory  objectives  contained  in  section 
17A  of  the  Act  concerning  maintenance 
of  fair  competition  among  clearing 
agencies  and  the  linking  of  clearance 
and  settlement  facilities.  Finally. 
Commentators  should  address  the 
effects  that  market  stress  (e,^.,  high 
volume  and  volatility)  likely  would  have 
on  multiple  options  clearing  systems. 
Commentators  addressing  the  efficient 
integration  of  multiple  clearing  systems 
should  consider  the  questions  below. 

B.  Integration  of  Multiple  Options 
Clearing  Systems 

The  Commission  preliminarily 
believes  that  Section  17A  of  the  Act 
mandates  that  any  approval  of  multiple 
clearing  systems  for  standardized 
options  include  conditions  requiring 
efficient  integration  of  those  systems.  As 
discussed  above,  in  the  National 
Clearance  and  Settlement  System  for 
stocks  the  Commission  has  determined 
that  this  goal  requires  the  provision  of 
"one-account  settlement "  effected  by 
the  operation,  without  fees,  of  interfaces 
among  stock  clearing  corporations. 
Accordingly,  the  Commission  requests 
comments  on  the  following: 

(1)  Whether  the  stock  clearing  model 
can  be  adapted  effectively  for  options 
clearing  systems: 

(2)  Whether  multiple  options  clearing 
systems  should  include  multiple  issuers 
of  standardized  options  and,  if  so,  how 
to  maintain  fungibility  among  such 
options  and  how  to  treat  multiple 
options  issuers  under  the  Federal 
Securities  laws  (e.g..  whether  such 
issuers  should  be  treated  as  common 
issuers  or  separate  issuers  with  each 
acting  as  a  financial  intermediary  on 
behalf  of  its  members  vis-a-vis  the  other 
issuer); 

(3)  The  most  efficient,  yet  prudential, 
manner  for  each  clearing  organization  to 
assure  payment  of  its  obligations  to 
other  clearing  organizations; 


(4)  Whether  multiple  clearing  systems 
should  be  required  to  employ  identical 
margin  levels  and.  if  not,  the  effects  of 
different  margin  levels  for  otherwise 
fungible  options,  and  the  manner  in 
which  multiple  clearing  systems  should 
integrate  or  coordinate  intra-day 
variation  margin  calls; 

(5)  The  manner  in  which  multiple 
clearing  systems  would  assign  exercised 
options  and  the  effects  of  significant 
disparities  in  open  interest  at  the 
clearing  organizations  on  the  assignment 
process; 

(6)  The  manner  in  which  multiple 
clearing  systems  should  respond  to 
member  defaults  and  the  default  of  a 
clearing  organization; 

(7)  The  manner  in  which  multiple 
clearing  systems  should  allocate  costs 
associated  with  integration  and  services 
performed  for  one  another; 

(8)  The  manner  in  which  multiple 
clearing  systems  should  operate  net 
money  settlement  with  their  members 
and  among  themselves; 

(9)  The  effects  multiple  clearing 
systems  would  have  on  current 
relationships  among  options  markets 
and  options  clearing  facilities,  including 
the  manner  in  which  compared  trades 
would  be  reported  by  exchanges  to 
options  clearing  organizations. 

C.  Relationships  Among  Markets  for 
Derivative  Products 

As  described  in  various  reports  during 
the  last  year,  markets  for  derivative 
products  are  interrelated. •**  Those 
interrelationships  have  been  recognized 
and  addressed  in  a  number  of  market 
initiatives,  including  intermarket  cross- 
margin  systems  that  calculate  a  single 
margin  requirement  for  a  portfolio  of 
securities  options  and  futures 
products." 

The  Commission  invites 
commentators  to  discuss  whether 
intermarket  cross-margin  systems  raise 
prudential  or  competitive  concerns  that 
may  require  special  conditions  or 
regulations  applicable  to  multiple 
clearing  facilities  for  standardized 
options.  The  Commission  also  requests 
comment  on  whether  the  relationships 
between  CCOS  and  its  affiliated  trading 
market  and  futures  clearing  corporation 
raise  concerns  or  create  a  need  for 
particular  controls  to  assure  safe, 
efficient,  and  competitive  clearance  and 


Act  Release  Nos.  23083  (March  31. 1986),  51  FR      . 
12421;  16900  (|une  17. 1980),  45  FR  41920.  See  also 
Letter  from  Jonathan  G.  Katz.  Secretary. 
Commission,  to  [ean  A.  Webb.  Secretary.  CFTC, 
dated  May  5, 1987,  at  note  3. 


'<■  See.  e.g..  Division  of  Market  Regulation,  The 
October  1987  Market  Break  (February  1988);  The 
Interim  Report  of  the  Working  Group  on  Financial 
Markets  (May  1988):  Report  of  the  Presidential  Task 
Force  on  Market  Mechanisms  (January  1988). 

'  'See.  e.g..  Securities  Exchange  Act  Release  Nos.. 
26153  (October  3, 1988),  53  FR  39567;  26154  (October 
3,  1988),  53  FR  39556. 


settlement  systems  for  securities  options 
and  futures  products, 

IV.  Requent  for  Coirnnents 

Commentators  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing  application  and 
specific  requests  for  comment  within 
thirty  days  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  Such 
written  data,  views,  and  arguments  will 
be  considered  by  the  Commission  in 
deciding  whether  to  approve  the  CCOS 
registration  application.  Persons 
desiring  to  make  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Reference  should  be  made  to  File  No. 
600-26.  Copies  of  the  application  and  of 
all  written  comments  will  be  available 
for  inspection  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room.  450  Fifth  Street  NW.. 
Washington,  DC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  16, 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-27059  Filed  11-22-88;  8:45  am) 

BIUJNG  CODE  a010-«1-M 


[Retease  No.  34-26294;  FUe  No.  SR-NASO- 
88-44] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Increased  Annual  Fees  Paid  by  Issuers 
of  Securities  Included  In  the  NASDAQ 
System 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  a 
proposed  rule  change  on  September  27. 
1988,  pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"  ) 
and  Rule  19b-4  thereunder  to  amend 
Section  B  of  Part  IV  of  Schedule  D  to  the 
NASD  By-Laws  to  delete  certain 
existing  tex  and  add  new  provisions 
regarding  increased  annual  fees  paid  by 
issuers  of  securities  included  in  the 
NASDAQ  system. 

Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  rule  change  was  given 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
26164,  October  6. 1988)  and  by 
publication  in  the  Federal  Register  (53 


FR  40149.  October  13. 1988).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  with  the  requirements  of 
section  15A  and  the  rules  and 
regulations  thereunder. 

The  NASD  has  indicated  that  they 
will  impose  this  fee  beginning  June  1. 
1989.  It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change.  SR-NASD-88-44, 
be,  and  hereby,  is,  approved,  effective 
June  1, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200,30-3{a)(12). 

Jonatlian  G.  Katz, 

Secretary. 
Novemtjer  17, 1988. 

[FR  Doc.  88-27062  Filed  11-22-88;  8:45  am] 
BIUING  CODE  S01CMI1-M 

[Release  No.  34-26293;  File  No.  SR-NYSE- 
88-37] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Limited 
Accelerated  Approval  of  Proposed 
Rule  Change  by  New  Yoric  Stocic 
Exchange,  Inc.,  Relating  to  Auxiliary 
Closing  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  ("Act"),  notice  hereby  is 
given  that  on  November  15, 1988,  the 
New  York  Stock  Exchange  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  proposed  rule  change  adds 
auxiliary  closing  procedures  for 
assisting  in  handling  the  order  flow 
associated  with  the  expiration  of  stock 
index  futures,  stock  index  options  and 
options  on  stock  index  futures 
(collectively,  "derivative  instruments"). 
These  procedures  will  apply  on  the  one 
day  a  month  that  the  derivative  products 
expire  ("expiration  day").  The  rule 
change  is  being  proposed  for  a  one-year 
period,  beginning  November  1988  and 
extending  through  October  1989. 


The  proposed  rule  change  supersedes 
all  othe  Exchange  rules  and  policies 
inconsistent  with  it.  In  regard  to  the 
stocks  subject  to  the  auxiliary  closing 
procedures,  the  superseding  procedures 
preclude  (i)  entry  of  market-at-the-close 
orders  relating  to  the  liquidation  of  any 
positions  that  relate  to  a  trading  strategy 
involving  any  derivative  instrument 
after  3:30  p.m.  and  (ii)  entry  of  other 
market-at-the-close  orders  after  an 
imbalance  publication  unless  they  offset 
the  imbalance. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purftose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B  and  C 
below. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose — Since  September  1986, 
the  Exchange  has  adopted  auxiliary 
closing  procedures  for  use  on  days  when 
the  stock  index  futures,  stock  index 
options  and  options  on  stock  index 
futures  expire  concurrently. '  These 
procedures  apply  to  market-at-the-r!ose 
orders  and  provide  an  orderly 
mechanism  for  displaying  potential 
order  imbalances  in  the  pilot  stocks.  The 
purpose  of  the  proposed  rule  change  is 
to  adopt  these  procedures  (with  one 
proposed  modification)  for  use  on  a 
monthly  basis  for  the  next  year. 

The  Exchange  is  proposing  using  these 
procedures  for  all  monthly  derivative 
product  expirations  because  of 
increased  end-of-day  market  volatility 
at  the  monthly  expirations.  This 
volatility  appears  to  result  from  market- 
at-the-close  orders  entered  to  liquidate 
stock  positions  related  to  derivative 
products. 

The  one  proposed  modification  is  to 
preclude  after  3:30  p.m.  the  entry  of 
market-on-close  orders  relating  to  the 
liquidation  of  all  positions  that  relate  to 
a  trading  strategy  involving  derivative 


'  The  Exchange  has  adopted  these  procedures 
pursuant  to  a  request  of  the  Commission  staff.  See 
Letter  dated  September  16, 1986  to  Robert  |. 
Bimbaum.  President.  NYSE  from  Richard  G. 
Ketchum,  Director,  DivisioD  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
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instruments.*  Previously,  the  procedures 
applied  only  to  market-at-the-close 
orders  relating  to  the  liquidation  of 
index  arbitrage  positions.  The  Exchange 
is  proposing  this  change  because  there 
are  a  number  of  trading  strategies  in 
addition  to  index  arbitrage  involving 
derivative  instruments  [e.g.,  portfolio 
insurance)  where  the  use  of  market-at- 
the-close  orders  could  contribute  to 
market  volatility. 

The  Exchange  has  previously  refiled 
the  closing  procedures  each  quarter, 
rather  than  sought  approval  for  multiple 
quarters,  because  it  believes  that  the 
appropriate  response  to  market 
volatility  relating  to  the  expiration  of 
derivative  products  is  for  futures  and 
options  markets  to  base  the  settlement 
prices  of  derivative  products  on  opening, 
rather  than  closing  Exchange  prices.' 
The  need  to  apply  the  closing 
procedures  to  monthly  expirations 
makes  separate  filings  for  each 
expiration  impractical,  leading  the 
Exchange  to  seek  approval  for  one  year. 
During  that  year  the  Exchange  hopes 
that  all  futures  and  options  markets  will 
adopt  the  use  of  opening  prices  for 
settlement  purposes,  thus  obviating  the 
need  for  these  special  closing 
procedures. 

(b)  Statutory  basis — The  basis  under 
the  Act  for  the  proposed  rule  change  is 
section  6(b)(5),  which  requires  that  rules 
of  the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regardi'jg  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


'  As  noted  above,  "derivative  instruments" 
include  only  stock  index  options,  stock  index 
futures,  and  options  on  stock  index  futures. 

'  The  Exchange  has  adopted  permanent  opening 
auxiliary  procedures  to  assist  in  the  handling  of 
order  flow  relating  to  the  expiration  of  derivative 
products.  See  Securities  Exchange  Act  Release  No. 
25804  (Ji'ne  15. 1988).  53  FR  23474. 


III.  Date  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  seeks  accelerated 
effectiveness  of  the  proposed  rule 
change  solely  with  respect  to  the 
November  18  and  December  16 
derivative  product  expirations  and  asks 
the  Commission  to  approve  it  on  this 
limited  basis  as  soon  as  practicable. 
Informing  the  industry  that  the 
Exchange  intends  to  utilize  the  closing 
procedures  specified  by  the  proposed 
rule  change  should  occur  as  soon  as 
possible  to  permit  investors  and  firms  to 
plan  accordingly.  Moreover,  the 
procedures  contain  only  one  minor 
change  from  the  procedures  used 
previously  for  quarterly  expirations. 
Accordingly,  the  Exchange  seeks  this 
limited  action  by  the  Commission  in 
time  to  permit  notification  of  interested 
parties  in  advance  of  the  November  18 
and  December  16  expirations.  The 
Exchange  is  not  requesting  accelerated 
effectiveness  for  future  expirations  at 
this  time. 

The  Exchange  is  not  requesting 
accelerated  effectiveness  for  expirations 
beyond  the  December  1988  expiration. 
Rather,  the  Exchange  seeks  publication 
for  comment  of  a  proposed  one-year 
program  that  would  involve  monthly 
implementation  of  its  auxiliary  closing 
procedures  through  the  October  1989 
expiration. 

The  Commission  fmds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and,  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder.  The  market-at-the-close 
procedures  described  herein  have  been 
utilized  on  previous  quarterly 
expirations  dating  back  to  September 
1986.  These  procediu-es  were  part  of 
efforts  by  the  Commission  and  the  self- 
regulatory  organizations  to  address 
stock  market  volatility  associated  with 
the  expiration  of  derivative  products 
traded  in  conjunction  with  stocks  as 
part  of  index  arbitrage.  By  requiring 
early  submission  of  market-at-the-close 
orders  and  by  disseminating 
imbalances,  the  NYSE  has  been  able  to 
attract  contra-side  interest  to  alleviate 
imbalances  caused  by  the  closing  of 
index  arbitrage  positions.  The 
procedures  have  proven  to  be  an 
operational  success,  and  have 
contributed  significantly  to  the  smooth 
handling  of  the  increased  order  flow 
associated  with  expirations. 

The  Commission  also  finds  that  the 
Exchange's  proposals  to  begin 
implementing  its  market-at-the-close 
procedures  during  all  monthly 


expirations  (as  opposed  to  only 
quarterly  expirations)  and  to  apply  the 
procedures  to  all  stock  trades  related  to 
a  trading  strategy  involving  derivative 
instruments  (as  opposed  to  only  index 
arbitrage  trading)  are  cosistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  there  are  trading 
strategies  in  addition  to  index  arbitrage 
that  can  lead  to  stock  market  volatility 
on  expiration  Fridays.  In  addition,  these 
strategies  often  involve  the  trading  of 
derivative  index  instruments  that  expire 
on  a  monthly  basis,  rather  than  only  on 
the  quarterly  expirations  covered 
currently  by  the  NYSE's  market-at-the- 
close  procedures. 

The  Commission  finds  good  cause  for 
approving  application  of  Oie  NYSE's 
market-at-the-close  procedures  to  the 
November  and  December  1988  monthly 
expirations  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof.  This  will  permit  the 
Exchange  to  implement  and  notify 
market  participants  about  procedures 
that  it  believes  will  appropriately 
address  stock  market  volatility  resulting 
from  market-at-the  close  orders  related 
to  trading  strategies  involving  derivative 
index  products.  At  the  same  time,  the 
Commission  is  publishing  for  comment 
the  NYSE's  propsoal  to  implement  its 
auxiliary  closing  procedures  on  a 
monthly  basis  through  the  October  1989 
expiration. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Rnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  14, 1988. 
It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  act,  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

Dated:  November  17, 1988. 

[FR  Doc.  88-27063  Filed  11-22-88;  8:45  amj 

WLLINQ  CODE  MIO-fll-M 

[ReleaM  No.  IC-16639;  812-7002] 

The  Cardinal  Fund  Inc.  et  ai.; 
Application 

November  17, 1988. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

Applicants:  The  Cardinal  Fund  Inc. 
("Cardinal").  Cardinal  Government 
Guaranteed  Fund  ("Cardinal 
Government  Guaranteed").  Cardinal 
Government  Securities  Trust  ("Cardinal 
Tax  Exempt")  (collectively,  the 
"Funds"),  and  The  Ohio  Company 
('TOC")  (collectively,  "Applicants"). 

Relevant  1940  Act  Sections:  Approval 
of  exchange  offers  requested  under 
section  11(a). 

Summary  of  Application:  Applicants 
seek  an  order  approving  certain 
exchange  o^ers  to  be  made  between  the 
Funds,  or  which  may  be  made  between 
the  Funds  and  future  investment 
companies  which  have  the  same 
investment  adviser  or  principal 
underwriter  or  whose  investment, 
advisers  or  principal  underwriters  are 
under  common  control  with  the  offering 
company  on  a  basis  other  than  the 
relative  net  asset  values  of  the  shares  to 
be  exchanged. 

Filing  Date:  The  application  was  filed 
on  March  8. 1988.  and  amended  on 
November  17. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 


interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.,  on  December  8, 1988.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attomey-at-law,  by 
certiHcate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC,  20549. 
Applicants,  155  E.  Broad  Street, 
Columbus,  Ohio  43215,  Attention:  C.A. 
Peterson. 
FOR  FURTHER  INFORMATION  CONTACT. 

Fran  PoUack-Matz,  Staff  Attorney  (202) 
272-7714,  or  Karen  L  Skidmore,  Branch 
Chief  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Refwesentations 

1.  Each  of  the  Funds  is  a  diversified, 
open-end.  management  investment 
company  registered  under  the  1940  Act. 
TOC  acts  as  principal  underwriter  of 
each  of  the  Funds.  TOC  is  the 
investment  adviser  of  Cardinal.  Cardinal 
Management  Corp.,  a  wholly-owned 
subsidiary  of  TOC,  is  the  investment 
adviser  of  Cardinal  Government 
Guaranteed  and  Cardinal  Tax-Exempt. 

Applicants  have  requested  that  any 
order  issued  by  the  Commission  also 
extend  to  all  other  investment 
companies:  (1)  Organized  after  the 
initial  filing  of  the  application,  (2)  having 
a  common  investment  adviser  or 
principal  underwriter  or  having 
investment  advisers  or  principal 
underwriters  which  are  under  common 
control  with  the  offering  company,  (3) 
holding  themselves  out  to  investors  as 
related  companies  for  purposes  of 
investment  or  investor  services,  and  (4) 
having  the  same  exchange  offers  and 
load  characteristics  described  herein 
("Additional  Funds"). 

2.  TOC  maintains  a  continuous  public 
o^ering  of  shares  of  Cardinal 
Government  and  Cardinal  Tax  Exempt 
(together  called  the  "No-Load  Funds")  at 
their  respective  current  net  asset  value 
without  a  sales  charge  and  also 
maintains  a  continuous  public  offering 


of  shares  of  Cardinal  and  Cardinal 
Government  Guaranteed  (together 
called  the  "Load  Funds")  at  their 
respective  current  net  asset  value  plus  a 
sales  charge.  The  sales  charge  for 
Cardinal  begins  at  8.5%  for  purchase  of 
less  than  $10,000  and  decreases  at 
different  break-points  through  purchases 
of  $500,000  or  more,  where  the  sales 
charge  is  1%.  The  sales  charge  for 
Cardinal  Government  Guaranteed 
begins  at  4.75%  for  purchases  of  less 
than  $100,000  and  decreases  at  different 
breakpoints  through  purchases  of 
$1,000,000  or  more,  where  the  sales 
charge  is  1%.  Each  of  the  Load  Funds 
has  a  special  charge  for  certain 
purchasers  which  are  trusts  qualifying 
imder  section  401  of  the  Internal 
Revenue  Code  of  1986  which  begins  at 
4.75%  for  purchases  of  less  than  $100,000 
and  decreases  at  different  breakpoints 
through  purchases  of  $500,000  or  more, 
where  the  sales  charge  or  load  is  1%. 
There  is  no  sales  charge  imposed  on 
reinvestment  of  dividends  and  capital 
gains  paid  on  shares  of  the  Funds. 

3.  Not  more  often  than  once  each 
calendar  quarter,  upon  written 
authorization  of  TOC  and  payment  of  a 
nominal  administrative  fee  (currently 
$5.00  for  each  of  the  Funds) 
shareholders  of  the  Funds  may 
exchange  some  part  of.  or  all  of  their 
currently-owned  shares  of  one  of  the 
Funds  (the  "Exchanged  Securities")  for 
shares  of  another  one  of  the  Funds  (the 
"Acquired  Securities"). 

4.  The  exchange  shall  be  effected  on 
the  basis  of  the  relative  net  asset  values 
of  the  Exchanged  Securities  and  the 
Acquired  Securities  at  the  time  of  the 
exchange,  except  that  a  sales  load  shall 
be  charged  equal  in  amount  to  any 
difference  between  the  sales  load  then 
chargeable  upon  purchase  of  the 
Acquired  Securities  in  the  absence  of  an 
exchange  and  the  sales  load  previously 
paid  upon  the  purchase  of  the 
Exchanged  Securities. 

5.  In  calculating  the  sales  load 
previously  paid  upon  the  purchase  of  the 
Exchanged  Securities  and  the  sales  load 
then  chargeable  upon  purchase  of  the 
Acquired  Securities  in  the  absence  of  an 
exchange  (i)  where  the  Exchanged 
Securities  represent  less  than  all  of  the 
shares  in  one  of  the  Funds  being 
exchanged,  the  security  upon  which  the 
highest  sales  load  was  previously  paid 
is  deemed  to  be  exchanged  first,  (ii) 
where  the  Exchanged  Securities  were 
acquired  through  reinvestment  of 
dividends  or  capital  gains  distributions, 
the  Exchanged  Securities  are  deemed  to 
have  been  acquired  with  a  sales  load 
equal  to  the  sales  load  previously  paid 
on  the  securities  on  which  the  dividend 
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was  paid  or  distribution  made,  (iii)  if  the 
Exchanged  Securities  themselves  had 
been  acquired  pursuant  to  an  exchange 
or  exchanges  with  one  or  more  of  the 
Funds,  the  sum  of  the  sales  previously 
paid  on  the  Exchanged  Securities  and 
the  previously  exchanged  securities 
shall  be  deemed  to  be  the  sales  load 
previously  paid  upon  purchase  of  the 
Exchanged  Securities,  and  (iv)  all 
applicable  provisions  for  reduced  sales 
charges  will  be  considered  in 
determining  the  sales  charge  applicable 
to  the  purchase  of  the  Acquired 
Securities  and  any  such  reductions  in 
sales  charges  will  be  made  in 
accordance  with  the  conditions  of  Rule 
22d-l  under  the  1940  Act. 

6.  More  than  97%  of  the  Funds"  shares 
sold  on  an  annual  basis  are  sold  by 
TOC.  Less  than  3%  of  the  Funds'  shares 
sold  on  an  annual  basis  are  sold  by 
broker-dealers  which  sell  such  shares 
pursuant  to  agreements  with  TOC 
("Selected  Dealers"). 

7.  TOC  will  not  initiate  a  general 
telephone  solicitation  to  current 
shareholders  of  the  Funds  to  infomi 
them  of  the  exchange  privilege  or  to 
actively  solicit  an  exchange,  nor  will  its 
representatives  solicit  Fund 
shareholders  on  an  individual  basis 
except  on  the  infrequent  .occasion  when 
the  circumstances  of  a  particular 
individual  account  suggest  that  an 
exchange  would  be  in  the  best  interests 
of  the  individual  shareholder  and  the 
exchange  is  made  at  the  request  of  the 
shareholder. 

8.  TOC  has  in  place  a  program  to 
review  all  purchases  and  sales  of  shares 
of  the  Funds,  including  exchanges  where 
a  commission  is  paid  to  one  of  TOC's 
registered  representatives.  Officers  of 
TOC  monitor  the  information  generated 
by  such  program  to  insure  compliance 
with  the  Securities  Exchange  Act  of  1934 
and  the  National  Association  of 
Securities  Dealers,  Inc.  Rules  of  Fair 
Practice  and  TOC  believes  that  such  a 
program  will  identify  excessive 
exchanges  which  may  not  be  in  the  best 
interests  of,  or  suitable  for,  the 
exchanging  shareholders. 

9.  Shareholders  of  the  Funds  will  be 
notified  of  the  Funds'  exchange  program, 
including  any  administrative  fee  which 
may  be  imposed  on  exchange 
transactions,  by  means  of  the  Funds' 
prospectuses  and  by  means  of  other 
communications,  including  sales 
literature  and  other  advertising  that 
describe  the  exchange  program.  Any 
such  communication  describing  the 
Funds'  exchange  program  will  include 
notification  of  any  administrative  fee 
related  thereto. 


Applicants'  Legal  Conclusions 

1.  The  purpose  of  the  administrative 
fee  is  to  defray  the  Funds' 
administrative  expenses  incurred  in 
exchange  transactions. 

2.  The  purpose  of  the  proposed 
exchange  program  is  to  permit 
shareholders  of  the  Funds  who  change 
their  investment  ob)ectives  to  exchange, 
in  a  simple  transaction,  their  shares  in 
one  of  the  Funds  for  the  shares  of 
another  Fund  on  an  equitable  basis.  If 
an  exchange  from  one  of  the  No-Load 
Funds  to  one  of  the  Load  Funds  were 
made  at  relative  net  asset  value  without 
a  sales  charge,  then  the  distribution 
system  of  the  Load  Funds  would  be 
disrupted  because  an  investor  could 
easily  avoid  the  sates  charge  of  the  Load 
Funds  by  first  purchasing  one  of  the  No- 
Load  Funds  and  then  exchanging  the 
shares  so  acquired  for  shares  of  one  of 
the  Load  Funds  that  are  otherwise  sold 
with  a  sales  charge. 

3.  The  exchange  program  complies 
with  the  terms  and  conditions  of  Rule 
lla-3  under  the  1940  Act,  as  proposed  in 
Investment  Company  Act  Release  No. 
1G504,  July  29, 1988. 

Applicants'  Conditions 

If  the  requested  order  is  granted,  the 
Applicants  agree  to  the  following 
conditions: 

1.  The  administrative  fee  or  any 
scheduled  variation  thereof  will  be 
uniformly  applied  to  all  shareholders 
participating  in  the  exchange  program. 

2.  Any  variation  in  sales  charges  on 
sales  of  shares  of  the  Funds,  by  means 
of  exchanges  or  otherwise,  will  be 
effectuated  in  accordance  with  Rule 
22d-l  under  the  1940  Act. 

3.  Applicants  will  comply  with  the 
terms  and  conditions  of  proposed  Rule 
lla-3  under  the  1940  Act,  if  and  when 
the  proposed  rule  is  adopted. 

4.  Any  future  offers  of  exchange 
involving  any  Additional  Funds  will  be 
subjected  to  the  representations  and 
conditions  described  in  this  application. 

5.  In  the  event  that  Applicants  modify 
or  terminate  the  exchange  privilege, 
notice  of  the  modification  or  termination 
will  be  provided  to  the  shareholders  of 
the  Funds  in  writing  not  less  than  60 
days  in  advance  of  such  modification  or 
termination  (unless  the  modification  is 
to  reduce  the  administrative  fee).  The 
Funds  will  disclose  the  right  to  modify 
or  terminate  the  exchange  privilege  in 
their  prospectuses.  Prior  to  any  future 
modification  (but  not  termination)  of  the 
exchange  privilege,  Appliceint  will  apply 
to  the  Commission  for  an  amendment  of 
the  order  requested  by  this  application. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.Katz, 
Secretary. 
IFR  Doc.  88-27058  Filed  11-22-68;  8:45  amj 

BILUMG  COOC  WtO-OI-M 


(Rel.  No.  IC- 16640  (611-3945)] 

Principal  Preservation  Tax-Exennpt 
Fund,  Inc.;  Application 

November  17,  1988. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Principal  Preservation  Tax- 
E.xempt  Fund,  Inc. 

Relevant  1940  Act  Section:  Section 
8(0  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investement  company. 

Filing  Date:  The  application  was  filed 
on  June  22, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  12, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington  DC  20549; 
Applicant,  215  North  Main  Street,  West 
Bend,  WI  53095. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420,  or  Brion  R.  Thompson,  Branch 
Chief,  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  IPublic 
Reference  Branch  in  person,  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland.  (301)  258-4300). 

Applicant's  Representations 

1.  On  January  19, 1984,  Applicant  filed 
Form  N-eA  to  register  under  the  1940 


Act  as  an  open-end,  diversified 
management  investment  company.  On 
January  19, 1984,  Applicant  also  filed 
Form  N-1  pursuant  to  the  Seomties  Act 
of  1933,  which  registration  statement 
became  effective  on  May  11, 1984,  the 
date  upon  which  the  initial  public 
offering  of  Applicant's  shares 
commenced.  Applicant  was  organized 
as  a  Maryland  corporation. 

2.  On  January  23, 1987,  Applicant's 
Board  of  Directors  unanimously 
approved  its  Agreement  and  Plan  of 
Merger  (the  "Plan")  and  recommended 
its  submission  to  Applicant's 
stockholders.  At  the  annual  meeting 
held  on  May  22, 1987,  a  majority  of 
Applicant's  stockholders  approved  the 
Plan.  Pursuant  to  the  Plan,  on  July  23, 
1987,  the  Applicant  transferred  all  of  its 
assets  and  liabilities  to  the  Hedged  Tax- 
Exempt  Portfolio  (since  renamed  the 
Tax-Exempt  Plus  Portfolio)  (the 
"Series"),  a  series  of  Principal 
Preservation  Portfolios,  Inc.  (the 
"Fund").  The  Fund  was  registered  under 
the  1940  Act  on  August  30, 1985  (File  No. 
811-4401).  The  Series  was  specially 
designated  to  receive  the  assets  and 
assume  the  liabilities  of  the  Applicant, 
and  prior  to  the  merger  the  Series  had 
no  assets  or  liabilities.  Applicant's  net 
asset  value  on  the  implementation  date 
of  the  Plan  was  $133,255,818  or  $8.65  per 
share,  and  each  stockholder  of 
Applicant  received  in  exchange  an  equal 
number  of  shares  of  common  stock  of 
the  Series.  No  portfolio  securities  were 
sold  and  no  brokerage  commissions 
were  paid  during  the  implementation  of 
the  Plan. 

3.  Fees  and  expenses  associated  with 
implementing  the  Plan  aggregated 
approximately  $38,000,  including  legal, 
accounting,  registration  fees  and 
distribution  of  proxy  materials.  The 
expenses  were  allocated  between  the 
Applicant  and  the  various  series  of  the 
Fund  on  the  basis  of  average  net  asset 
value,  except  that  expenses  associated 
with  the  preparation,  printing  and 
distribution  of  proxy  materials  were 
allocated  on  the  basis  of  shareholders  of 
record.  This  resulted  in  approximately 
$28,700  of  fees  and  expenses  being 
borne  by  the  Applicant 

4.  Pursuant  to  the  Plan,  the  investment 
adviser,  distribution,  custodian  cmd 
transfer  and  dividend  disbursing  agent 
agreements  and  the  policies  and  plans 
of  Applicant  continued  in  full  force  and 
effect  with  respect  to  the  assets  of  the 
Series  after  the  merger. 

5.  AppUcant  has  no  shareholders, 
assets  or  UabiUties.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 


business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management  pursuant  to  delegated 
authority. 
lonalhan  G.  Katx, 
Secretary. 
(FR  Doc  88-27060  Filed  11-22-88:  8:45  am] 
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(R«L  No.  IC-16641;  (811-4765)] 

Principal  Preservation  Tax-Exempt 
Portfolios,  Inc^  Application 

November  17, 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant-  Principal  Preservation  Tax- 
Exempt  Portfolios,  Inc. 

Relevant  1940  Act  Section:  Section 
B(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  June  22, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  12. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549; 
Applicant  215  North  Main  Street  West 
Bend.  WI  53095. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch  in  person,  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 


Applicant's  Representations 

1.  On  July  31, 1986,  Applicant  filed 
Form  N-8A  to  register  under  the  1940 
Act  as  an  open-end  diversified 
management  investment  company.  On 
July  31, 1986,  Applicant  also  filed  Form 
N-lA  pursuant  to  the  Securities  Act  of 
1933,  which  registration  statement 
became  effective  on  September  23, 1986. 
the  date  upon  which  the  initial  public 
offering  of  Applicant's  shares 
commenced.  Applicant  was  organized 
as  a  Maryland  corporation. 

2.  On  January  23, 1987,  Applicant's 
Board  of  Directors  unanimously 
approved  its  Agreement  and  Plan  of 
Merger  (the  "Plan")  and  recommended 
its  submission  to  AppUcant's 
stockholders.  At  the  annual  meeting 
held  on  May  22. 1987,  a  majority  of 
Applicant's  stockholders  approved  the 
Plan.  Pursuant  to  the  Plan,  on  July  23, 
1987,  the  Applicant  transferred  all  of  its 
assets  and  liabilities  to  the  Insured  Tax- 
Exempt  Plus  Portfolio  (the  "Series"),  a 
series  of  Principal  Preservation 
Portfohos,  Inc.  (the  "Fund").  The  Fund 
was  registered  under  the  1940  Act  on 
August  30, 1985  (File  No.  811-4401).  The 
Series  was  specially  designated  to 
receive  the  assets  and  assume  the 
liabilities  of  the  Applicant,  and  prior  to 
the  merger  the  Series  had  no  assets  or 
liabilities.  Applicant's  net  asset  value  on 
the  implementation  date  of  the  Plan  was 
$17,069,569  or  $9.21  per  share,  and  each 
stockholder  of  Applicant  received  in 
exchange  an  equal  number  of  shares  of 
common  stock  of  the  Series.  No  portfolio 
securities  were  sold  and  no  brokerage 
commissions  were  paid  during  the 
implementation  of  the  Plan. 

3.  Fees  and  expenses  associated  with 
implementing  the  Plan  aggregated 
approximately  $16,000,  including  legal, 
accounting,  registration  fees  and 
distribution  of  proxy  materials.  The 
expenses  were  allocated  between  the 
Applicant  and  the  various  series  of  the 
Fund  on  the  basis  of  average  net  asset 
value,  except  that  expenses  associated 
with  the  preparation,  printing  and 
distribution  of  proxy  materials  were 
allocated  on  the  basis  of  shareholders  of 
record.  This  resulted  in  approximately 
$6,650  of  fees  and  expenses  being  borne 
by  the  Applicant. 

4.  Pursuant  to  the  Plan,  the  investment 
adviser,  distribution,  custodian  and 
transfer  and  dividend  disbursing  agent 
agreements  and  the  policies  and  plans 
of  Applicant  coi^tinued  in  full  force  and 
effect  with  respect  to  the  assets  of  the 
Series  after  the  merger. 

5.  Applicant  has  no  shareholders, 
assets  or  UabiUties.  AppUcant  is  not  a 
party  to  any  Utigation  or  administrative 
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proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC,  by  the  Division  of 
Investment  Manageoient,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-27061  Filed  11-22-88;  8:45  amj 
BlUJNa  cooc  ■01*^>V« 


[Release  No.  35-24749] 

Filing*  Under  the  Public  UtNHy  Holding 
Company  Act  of  1935  ("Act") 

November  17. 1988. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appIication(s}  and/or  declaraticnfs)  for 
complete  statements  of  the  proposed 
transactionfs)  summarized  below.  The 
application(s)  and/or  deciaration(s)  and 
any  amendment(8)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
December  12. 1988  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s]  at  the  address(es)  speciHed 
below.  Proof  of  service  (by  affidavit  or, 
\r.  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Consolidated  Natural  Gas  Company  (70- 
7286) 

Consolidated  Natural  Gas  Company 
("CNG").  CNG  Tower,  Pittsburgh, 
Pennsylvania  15222-3199,  a  registered 
holding  company,  hat  filed  a  post- 
effective  amendment  to  its  application- 
decleiration  filed  under  sections  9(a],  10 
and  12(c)  of  the  Act  and  Rule  42 
thereunder. 

By  order  dated  October  30, 1986 
(HCAR  No.  24224)  ("October  1986 
Order"),  Consolidated  was  authorized. 


through  December  31. 1988,  to  purchase 
on  the  open  market  op  to  four  milKon 
shares  of  its  outstanc^ng  common  stock. 
$2.75  par  value  per  share  ("Common 
Stock"),  and  to  reissue  from  time-to-time 
the  purchased  shares  which  are  to  be 
held  as  treasury  stock.  In  accordance 
with  the  October  1986  Order,  CNG 
purchased  through  September  30i.  1988 
1,480,500  shares  at  an  average  price  of 
$34.88,  leaving  an  additional  2,519>500 
authorized  to  be  purchased,  and 
reissued  210.600  shares  of  Common 
Stock  held  as  treasury  stock  to  CNG's 
employee  benefit  plana.  CNG  now 
requests  an  extension  of  its 
authorization  to  December  31. 1990  to 
purchase  the  remaining  Common  Stock 
and  to  reissue  for  general  corporate 
purposes  and  in  connection  with 
employee  benefit  plans  the  treasury 
stock  purchased  pursuant  to  such 
authorization. 

National  Fuel  Gas  Company,  et  al.  (70- 
7436) 

National  Fuel  Gas  Company 
("National"),  30  Rockefeller  I^aza,  Suite 
4545,  New  York,  New  York  10112,  a 
registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary, 
Seneca  Resources  Corporation 
("Seneca").  10  Lafayette  Square.  Buffalo, 
New  York  14203.  have  filed  a  post- 
effective  amendment  to  a  declaration 
filed  with  this  Commission  pursuant  to 
Sections  6(a),  7  and  12(b)  of  the  Act  and 
Rule  45  thereunder. 

Seneca  is  engaged  in,  among  other 
things,  an  oil  and  gas  exploration 
program.  By  order  dated  December  23. 
1987  (HCAR  Na  24538),  Seneca  was 
authorized  to  issue  and  sell  secured 
short-term  notes  to  First  Republic  Bank 
of  Houston  and  Citibank,  N.A. 
("Citibank")  in  an  aggregate  principal 
amount  of  up  to  $18  million  from  time-to- 
time  through  December  28, 1988, 
pursuant  to  a  credit  agreement  ("Credit 
Agreement")  with  First  Republic  and  a 
credit  arrangement  ("Credit 
Arrangement")  with  Citibank.  The 
Credit  Agreement  and  note  held  by  First 
Republic  is  now  owned  by  NCNB  Texas 
National  Bank  ("NCNB-Texas"). 

Seneca  is  engaged  in  a  joint  venture 
("Joint  Venture")  with  Cashco  Oil 
Comi>any,  a  nonaffiliate  company,  to 
develop  oil  and  gas  leases.  To  enable 
the  Joint  Venture  to  develop  certain  oil 
and  gas  leases,  Seneca  issued  and  sold 
two  secured  master  notes — one  now 
held  by  NCNB-Texas  under  the  terms  of 
the  Credit  Agreement  and  one  issued 
and  sold  under  the  terms  of  the  Credit 
Arrangement  with  Citibank.  Both  master 
notes  wilt  mature  on  December  28, 1988 
and  repayment  of  outstanding  amounts 
is  guaranteed  by  National.  At  September 


30, 1988.  $14.2  million  was  owned  to  the 
banks  by  the  Joint  Venture.  National 
and  Seneca  now  state  that  the 
repayment  period  for  such  borrowings 
must  be  extended  because  of  a  decrease 
in  hydrocarbon  prices  since  die 
inception  of  the  Joint  Venture. 

Accordingly,  National  and  Seneca 
now  seek  authorization  for  the  period 
from  December  28. 1988  to  December  27, 
1989:  (i)  for  Seneca,  on  behalf  of  the 
"Joint  Venture,  to  renew  bank  lines  of 
credit  and  to  issue  thereunder  notes, 
each  in  an  aggregate  principal  amount  of 
up  to  $16  million,  and  to  guarantee  the 
repayment  of  all  amounts  so  borrowed; 
and  (ii)  for  National  to  guarantee 
Seneca's  obligations  to  banks  and 
repayment  of  all  amounts  borrowed  by 
the  Joint  Venture  under  these  tines  of 
credit.  In  no  event  wOl  the  aggregate 
principal  amount  of  such  short-terra 
borrowings  exceed  $16  million. 

Ocean  State  Powrer.  et  aL  (7»-754fl) 

Ocean  State  Power  (**OSF').  110 
Tremont  Street,  Boston.  Massachusetts 
02108.  a  general  partnership  and 
subsidiary  of  EUA  Ocean  State 
Corporation  ("EUA-OS")  and 
Narragansett  Energy  Resources 
Company  ("NERC"),  and  its  indirect 
parent  companies  Eastern  Utilities 
Associaties  ("EUA").  One  Liberty 
Square.  Boston  Massachusetts  02107. 
and  New  England  Electric  System 
("NEES").  25  Research  Drive, 
Westborough,  Massachusetts  01582, 
registered  holding  companies,  and 
Blackstone  Valley  Electric  Company 
("Blackstone"),  a  subsidiary  of  EUA, 
have  filed  an  application-declaration 
pursuant  to  sections  6(a),  7,  9(a),  10, 
12(b)  and  12(f)  of  the  Act  and  Rules  43, 
45  and  40  thereunder. 

OSP,  in  connection  with  its  plans  to 
construct,  own  and  operate  a  combined 
cycle  electric  generating  facility 
("Project")  to  be  located  in  Burrillville. 
Rhode  Island,  proposes  to  raise  one 
hundred  percent  of  its  construction 
financing  for  the  Project  (approximately 
$246  million)  through  non-recourse  loans 
from  a  syndicate  of  financial 
institutions,  under  a  $240  million  general 
construction-loan  credit  facility  ("Credit 
Facility")  and  a  $6  million 
interconnection  facilities  construction 
loan  facility  ("Loan  Facility").  Irving 
Trust  Company  will  be  the  lead  agent 
("Agent")  to  the  Credit  Facility.  The 
Credit  Facility  will  have  a  seven-year 
term,  comprised  of  a  construction-loan 
facility  with  a  term  of  approximately 
two  years  that  will  convert  to  a  term- 
loan  facility  upon  the  Project's  achievirg 
commercial  operation.  The  term-loan 
facility  is  intended  to  provide  OSP 


Hexibihty  with  regard  to  the  timing  oC 
arranging  long-term,  fixed-rate 
permanent  financing  with  new  lenders, 
which  will  be  subject  to  further 
Commission  approval 

The  Credit  Facility  will  be  secured  by 
a  lien  on  all  of  the  physical  assets  of  the 
Project  and  by  an  assignnent  to  the 
lenders  of  (>)  all  of  DSP's  rights  and 
interests  in  connection  with  the  Project 
under  the  contracts  necessary  for  the 
construction  and  operatiao  of  the 
Project  and  specified  Project  insurance, 
(ii)  all  of  the  partners'  interests  in  the 
OSP  partner^p,  (iii)  proportional 
guarantees'  obligations  (herein,  EUA's 
and  NEES'  guarantees  of  EUA-OS  and 
NERC  obligations,  respectively),  under 
an  Equity  Contribution  Agreement,  and 
(iv)  the  Equity  Contribution  Agreement 
itself.  The  lenders  will  have  the  sole 
benefit  of  all  of  the  Project  security, 
except  for  certain  security  interests  to 
be  granted  to  any  subsequent  lenders  to 
a  second  generating  unit  in  common 
facilities  shared  by  the  Project  and  such 
second  unit,  and  a  security  interest  to  be 
granted  Tennessee  Gas  Pipeline 
Company  ("Tennessee")  in  certain 
amounts  paid  under  the  power  sale 
agreements  attributable  to  the  demand 
charges  payable  under  the  Tennessee 
gas  transportation  contract  and 
proceeds  thereof.  The  Loan  FaciUty  will 
be  secured  only  by  an  assignment  to  the 
lenders  of  OSP's  right  to  receive  from 
Blackstone  its  actual  costs  incurred  in 
building  the  interconnection  facilities, 
which  will  be  sold  to  Blackstone 
following  the  construction  period  and  at 
the  time  that  the  Project  achieves 
commercial  ofieration. 

Under  the  construction-loan  facility, 
OSP  may  obtain  fixed-rate.  30-day 
advances,  by  exercising  a  competitive 
bid  option,  or  if  the  option  is  not 
exercised,  or  for  those  amounts  not 
covered  by  accepted  bids,  OSP  will  pay 
its  choice  of  the  LIBOR  plus  %%  per 
annum,  the  Agent's  CD  rate  plus  %%  per 
annum  or  the  Agent's  Prime  Rate  plus 
V8%  per  annum.  These  rates  will 
inaease  by  ^%  per  annum  for  any 
amounts  drawn  over  an  aggregate 
amount  of  $220  milUon,  and  by  the  same 
percentage  amount  successiveiy  each 
time  drawings  occur  after  one  of  two 
defined  reference  dates.  The  term-loan 
facility  employs  the  same  base  rates 
with  margins  ranging  from  %%  to  %% 
on  the  LIBOR  and  CD  options,  plus  Va% 
on  the  excess  if  borrowings  exceed  $110 
million,  but  includes  a  provision  for 
applying  some  (Repayments  to  such 
excess  borrowings  first.  Fifty  percent  of 
the  outstanding  amounts  under  the 
construction-loan  facUity  will  be 
amortized  when  the  plant  goes  into 


commercial  operation,  and  the 
remainder  will  convert  to  loans  under 
the  term-loan  fadhty.  One  hundred 
percent  of  ootstandhig  amounts  under 
that  facility  wiU  be  amortized  upon 
permanent  refinancing  of  tiie  debt,  and 
prior  to  that  quarterly  on  a  20-year  level 
principal  repayment  schedule  beginning 
nine  months  after  commercial  operation. 
with  a  balloon  payment  of  at  least  20%. 
OSP  has  agreed  to  pay  an  arrangement 
fee,  a  one-time  participation  fee  of  VSi% 
of  the  amount  available  under  the  Credit 
Facility  and  Loan  Facility,  a 
commitment  fee  of  Vt%  per  annum  on 
available  amounts  under  both  facilities 
and  ^8%  per  annum  on  unavailable 
amounts  under  the  Credit  Facility,  a 
facility  fee  of  ^%  per  annum  on 
competitive  drawings  to  the  lenders  on  a 
pro-rota  basis  for  the  original 
commitment  under  both  facilities,  an 
agent's  fee  of  $4,000  per  competitive  bid, 
plus  $150,000  per  annum  during 
construction  and  $35,000  thereafter, 
which  will  produce  an  assumed  effective 
cost  of  money  of  10.221%. 

In  support  of  the  Credit  Facib'ty,  EUA 
and  NE£S  propose  to  guarantee  to  the 
partnership  the  performance  by  EUA-OS 
and  NERC  of  their  obligations  to  make 
capital  contributions  to  OSP  under  the 
Equity  Contribation  Agreement  of  op  to 
$30  million  and  $25  million,  respectively, 
as  authorized  by  Ccnnmission  order 
(HCAR  No.  24727,  October  13, 1988). 

Central  Coal  Company  (70-7551> 

Centeral  Coal  Company  ("Central**), 
40  Franklin  road,  Roanoke,  Virginia, 
24022,  a  subsidiuy  of  Appalachian 
Power  Comptnty  ("Appalachian")  and 
Ohio  Power  Company  ("Ohio"),  electric 
utility  subsidiaries  of  American  Electric 
Power  Company,  Inc.,  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  section  12(c)  of  the  Act  and 
Rule  46  thereuncter. 

Central  proposes  to  declare  and  pay 
to  Appalachian  and  Ohio  a  dividend  on 
its  common  stock  in  an  aggregate 
amount  of  up  to  $2,325,000  from 
additional  paid-in  capital. 

Consolidated  Natural  Gas  Company  (70- 
7567) 

Consolidated  Natural  Gas  Company 
("CNG ").  CNG  Tower,  Pittsburgh, 
Pennsylvania  15222-3190,  a  registered 
holding  company,  and  its  proposed 
wholly  owned  subsidiary.  CNG 
Financial  Services.  Inc.  ("Financial") 
have  filed  an  application-declaration 
pursuant  to  sections  6(a),  7.  9(a),  9(c)(3). 
la  12(b)  and  13(b)  of  the  Act  and  Rules 
45,  50(a)(5),  86,  87  and  90  thereunder. 

Consolidated  proposes  to  organize, 
acquire  the  capital  stock  of,  and  provide 
initial  financing,  for  a  new  wholly  owned 


subsidiary,  Financial.  The  primary 
business  of  Financial  will  be  to  take 
advantage  of  the  tax  savings  associated 
with  passive  leveraged  leasing 
investments. 

It  is  proposed  that  Finandal  will  from 
time  to  time,  through  December  31, 1968 
obtain  necessary  funding  from 
Consolidated  frv  leveraged  leasing 
throBgL-  (a)  the  sale  of  np  to  104Xn 
shares  of  Financial  common  stock, 
$10,000  par  value;  (b)  open  account 
advances;  (c)  credit  agreement  loans;  or 
(d)  long-term  loans,  in  any  combination 
of  the  foregoing  and  in  such  amounts 
that  the  aggregate  outstanding  amount 
so  obtained  from  Consohdated  for 
leveraged  leasing  will  not  any  time 
exceed  $100  milbon.  The  notes  issued  by 
Financial  to  Consolidated  in  connection 
with  such  borrowings  will  have  the 
same  effective  terms  and  interest  rates 
as  related  borrowings  of  Consolidated. 
If  there  are  no  corresponding 
outstanding  loans  of  Consolidated,  such 
borrowings  by  Financial  would  carry  the 
following  interest  rates:  open  account 
advances,  the  federal  funds'  effective 
rate  as  quoted  daily  by  the  Federal 
Reserve  Bank  of  New  Yoric;  credit 
agreement  loans,  the  prime  commercial      > 
rate  in  effect  from  time  to  time  at  the 
Chase  Manhattan  Bank,  N.A.;  and  long- 
term  loans,  the  indicative  rate  for 
comparable  debt  issuances  pubUshed  in 
Salomon  Brothers  Inc.  Bond  Maricet 
Roundup  dated  nearest  to  the  time  of 
takedown. 

It  is  proposed  that  Financial  invest  as 
an  equity  participant  in  leveraged 
leases.  Through  such  activities, 
Financial  will  seek  to  improve  the 
competitive  position  of  Consolidated  by 
taking  advantage  of  available  tax 
credits  and  deductions  arising  from 
ownership  of  the  leased  property. 
Financial  weill  seek  an  investment 
firm(8]  ("Investment  Finn")  for  the 
purpose  of  together  forming  a  joint 
venture(8)  ("Joint  Venture")  to  invest  as 
equity  participants  in  leveraged  leases. 
The  Investment  Firm  will  propose 
leasing  fransactions  involving  non- 
affiliated companies.  No  leases  of  utility 
assets  will  be  effected.  Fmancial  will 
have  the  absolute  right  to  reject  any 
proposed  transaction.  The  Investment 
Firm  will  be  responsible  for  the 
adminisfrative  fimction  associated  with 
the  leases,  such  as  credit  investigation, 
monitoring  insurance  coverage, 
maintenance  of  the  leased  property,  and 
remarketing  the  property  at  the  end  of 
the  lease  terras,  subject  to  Financial's 
approval 

The  Joint  Venture  would  acquire,  from 
time  to  time,  assets  for  lease  to  lessees 
with  high  quality  credit  for  a  term  of 
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years  on  a  net  basis.  The  Joint  Venture 
would  borrow  from  institutional  lenders, 
in  security  of  the  property  and  the  lease, 
but  without  personal  liability,  between 
50%  and  80%  of  the  cost,  and  receive  the 
balance  from  Financial  and  Investment 
Firm  in  proportion  to  their  respective 
equity  ownership  in  the  Joint  Venture. 
Financial  would  provide  up  to  $100 
million  and  Investment  Firm  up  to  $25 
million  in  equity  to  the  Joint  Venture, 
which  would  finance  up  to  $500  million 
of  leased  property. 

Central  Power  and  Light  Company  (70- 

7572) 

Central  Power  and  Light  Company 
C'CP&L"),  P.O.  Box  2121,  Corpus  Christi, 
Texas  78403.  an  electric  utility 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  an  application 
pursuant  to  Section  9(a)  and  10  of  the 
Act. 

In  April  1987,  CP&L  purchased  a  16 
story  office  building  to  serve  as  CP&L's 
corporate  headquarters  ("Headquarters 
Building").  The  Headquarters  Building 
contains  approximately  237,500  square 
feet  of  office  space,  of  which 
approximately  196,300  square  feet  are 
currently  occupied  by  CP&L 
Approximately  23,400  square  feet  of 
excess  space  on  the  first  two  floors  of 
the  Headquarters  Building  was  designed 
and  built  for  commercial  and  retail  uses 
and  cannot  be  effectively  used  by  CP&L 
In  addition,  approximately  18,500  square 
feet  of  space  on  the  third  floor,  portions 
of  the  fourth  floor,  basement  and  roof  of 
the  Headquarters  Building  are  not 
occupied  by  CP&L  and,  it  is  stated,  will 
not  be  required  until  some  time  in  the 
future.  CP&L  states  that  it  intends  to 
ultimately  occupy  all  but  the  first  two 
floors  of  its  Headquarters  Building. 
CP&L  thus  seeks  authorization  to  lease 
to  nonaffiliate  third  parties  this  excess 
space  until  such  time  as  that  space  is 
needed  by  CP&L. 

CP&L  also  seeks  authority  to  lease 
one  of  its  former  office  buildings 
("Office  Building")  to  third  parties,  at  or 
near  the  market  rates  at  the  time  such 
leases  are  entered  into,  until  such  time 
as  CP&L  can  effect  a  sale  of  this 
building. 

Middle  South  Utilities,  Inc.  et  al.  (70- 
7575) 

Middle  South  Utilities.  Inc.  ("Middle 
South"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112.  a  registered 
holding  company,  its  service  company 
subsidiary,  MSU  System  Services.  Inc. 
("Services").  639  Loyola  Avenue,  New 
Orleans,  Louisiana  70113,  Arkansas 
Power  &  Light  Company  ("Arkansas"), 
425  West  Capitol.  40th  Floor.  Little  Rock. 


Arkansas  72201.  Louisiana  Power  & 
Light  Company  ("Louisiana").  142 
Delaronde  Street,  New  Orleans. 
Louisiana  70114.  Mississippi  Power  & 
Light  Company  ("Mississippi").  P.O.  Box 
1640,  Jackson  Mississippi  39215-1640 
and  New  Orleans  Public  Service  Inc. 
("New  Orleans").  317  Baronne  Street, 
New  Orleans,  Louisiana  70112.  each  an 
operating  subsidiary  of  Middle  South 
(collectively,  "Operating  Companies"), 
the  Operating  Companies"  fuel  supply 
subsidiary.  System  Fuels,  Inc.  ("SFI"), 
639  Loyola  Avenue.  New  Orleans. 
Louisiana  70113  and  System  Energy 
Resources,  Inc.  ("System  Energy").  One 
Jackson  Place.  188  Capitol  Street. 
Jackson,  Mississippi  39201,  Middle 
South's  generating  company  subsidiary, 
have  filed  an  application-declaration 
pursuant  to  Sections  6(a),  7,  9(a),  10, 
12(b)  and  12(f)  of  the  Act  and  Rules  43, 
45  and  50(a)(5)  thereunder. 

By  orders  dated  December  30, 1985 
(HCAR  NO.  23967)  and  December  17, 
1986  (HCAR  No.  24266)  the  Operating 
Companies  and  System  Energy  were 
authorized  to  make  short-term 
borrowings  and  invest  in  a  system 
money  pool  ("Pool"),  and  to  issue  and 
sell  short-term  notes  to  banks  and  to 
commercial  paper  dealers  through 
December  31, 1988.  In  addition.  Middle 
South,  Services,  System  Fuels,  and 
System  Energy,  were  authorized, 
through  December  31. 1988.  to 
participate  in  the  Pool  to  the  extent 
provided  in  those  orders. 

It  is  now  proposed  that,  during  the 
period  ending  December  31, 1990.  the 
Operating  Companies  and  System 
Energy  continue  to  meet  their  interim 
capital  needs  through  borrowings  from 
the  Pool  and  the  issuance  and  sale  of 
short-term  notices  to  banks  and 
conmiercial  paper  dealers.  Total 
outstanding  short-term  borrowings  so 
proposed  to  be  made  by  each  of  the 
Operating  Companies  and  System 
Energy  during  this  period  would  not 
exceed  10%  of  the  sum  of  (a)  the  total 
principal  amount  of  all  bonds  or  other 
securities  representing  secured 
indebtedness  issued  or  assumed  by  an 
Operating  Company  or  System  Energy 
and  then  outstanding  and  (b)  the  capital 
and  surplus  of  the  Operating  Company 
or  System  Energy  as  then  stated  on  its 
books  of  account,  subject,  in  the  case  of 
System  Energy,  to  compliance  with  any 
further  restrictions  on  short-term 
borrowings  from  time  to  time  in  effect  in 
its  other  credit  arrangements.  Total 
borrowings  through  the  Pool  by  Services 
and  SFI  would  not  exceed,  at  any  one 
time  outstanding,  amounts  equal  to  the 
aggregate  unused  portion  of  back-up 
lines  of  credit  then  available  to  the 


companies.  Middle  South  may  lend  to 
the  Pool,  but  not  borrow  therefrom. 

With  respect  to  its  participation  in  the 
Pool  as  a  borrower.  System  Energy's 
existing  credit  arrangements  currently 
require  (absent  waivers)  that  in  the 
event  of  a  default  by  System  Energy 
under  such  credit  arrangements  or  of 
insolvency,  bankruptcy,  liquidation, 
reorganization  or  other  similar 
proceedings  affecting  System  Energy,  no 
payment  by  System  Energy  would  be 
permitted  on  account  of  principal  or 
interest  upon  Pool  borrowings  until  all 
obligations  imder  such  credit 
arrangements  were  provided  for  or  paid. 
Prior  to  the  occurrence  of  any  such 
default  or  proceeding.  System  Energy 
would  be  permittedf  to  make  payments 
of  principal  and  interest  on  account  of 
its  Pool  borrowings.  System  Energy's 
existing  bank  loan  agreements  currently 
limit  the  amount  it  may  invest  through 
the  Pool  to  up  to  $10,000,000  at  any  one 
time. 

Funds  in  the  Pool  will  first  be  made 
available  for  lending  to  the  Operating 
Companies  and  System  Energy  on  an 
equal  allocation  basis.  Services  and  SFI 
will  borrow  only  after  the  daily  needs  of 
the  Operating  Companies  and  System 
Energy  have  been  satisified. 

Services,  as  administrator  of  the  Pool, 
will  invest  funds  remaining  in  the  Pool 
after  satisfaction  of  the  borrowing  needs 
of  the  participants,  and  allocate  the 
earnings  among  the  participants 
providing  the  excess  funds  on  a  pro  rata 
basis  in  accordance  with  their 
respective  interests  in  the  funds. 

Arkansas,  Louisiana,  Mississippi, 
New  Orleans  and  System  Energy 
propose  to  issue  unsecured  short-term 
notes  ("Notes")  to  various  commercial 
banks  either  under  individuals  lines  of 
credit  or  under  consolidated  "either/or" 
lines  available  for  use  by  one  or  more  of 
the  Operating  Companies  and  System 
Energy.  The  Notes  will  be  payable  either 
on  demand  of  the  lending  bank  or  not 
more  than  one  year  from  the  date  of 
issuance,  and  will  bear  interest  at  a  rate 
per  annum  generally  no  greater  than  1.5 
percent  over  the  prime  commercial  bank 
rate  in  effect  on  the  date  of  the  issuance 
or  renewal  or  from  time  to  time, 
depending  upon  the  arrangements  with 
the  lending  bank:  provided  that,  under 
certain  circumstances,  the  rate  of 
interest  on  the  Notes  may  be  based 
upon  other  market  rates  or  indices  such 
that  the  rate  may  exceed,  for  certain 
brief  periods  and  within  certain 
parameters  approved  by  the 
Commission,  the  above-described 
maximum  rate  of  interest. 

An  exception  from  the  competitive 
bidding  requirements  of  Rule  50  has 


been  requested  for  the  proposed 
issuance  of  commercial  paper. 

Yankee  Atomic  Electric  Company  (70- 
7577) 

Yankee  Atomic  Electric  Company 
("Yankee"),  580  Main  Street,  Boston, 
Massachusetts  01740.  an  electric  utility 
subsidiary  of  New  England  Electric 
System  and  Northeast  Utilities, 
registered  holding  companies,  has  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

Yankee  proposes  to  issue,  and  sell, 
through  December  31, 1990.  short-term 
promissory  notes  and  commercial  paper 
up  to  a  maximum  aggregate  amount  to 
be  outstanding  at  any  one  time  of  $25 
million.  The  notes  are  expected  to  be 
sold  to  (i)  The  Bank  of  Nova  Scotia 
("BNS")  or  The  Bank  of  Nova  Scotia 
International  Limited  ("BNS-Nassau"). 
or  both;  and  (ii)  National  Westminster 
Bank  USA  ("Nat  West").  In  addition. 
Yankee  proposes  to  issue  and  sell 
commercial  paper  to  Merrill  Lynch 
Money  Markets,  Incorporated,  Shearson 
Lehman  Commercial  Paper 
Incorporated,  and  First  Boston 
Corporation,  dealers  in  conunercial 
paper  (collectively,  "Dealers"). 

Under  an  Operating/Standby  Credit 
Agreement  ("Agreement")  between 
Yankee  and  BNS/BNS-Nassau. 
proposed  borrowings  of  up  to  $20  million 
will  be  evidenced  by  a  note  payable 
maturing  in  less  than  twelve  months 
from  the  date  of  issuance.  Borrowings 
shall  bear  interest  at  a  rate  per  armum. 
which  shall  be  equal  to  either  BNS's 
base  rate  or  Va  of  1%  above  BSN- 
Nassau's  one.  two.  three,  six.  or  nine- 
month  LIBO  Rate  depending  on  the 
maturity  of  the  borrowing  as  may  be 
determined  from  time  to  time  by 
Yankee.  On  a  monthly  basis,  Yankee  is 
to  pay  a  standby  fee  equal  to  V*  of  1% 
per  annum  on  the  average  daily  unused 
portion  of  the  line  of  credit  under  said 
Agreement. 

Under  a  Promissory  Note  Agreement 
between  Yankee  and  Nat  West,  Yankee 
may  borrow  up  to  $5  million  for  a 
maximum  term  of  nine  months.  Loans 
made  by  Nat  West  shall  bear  interest  at 
a  rate  per  annum  which  is  equal  to  the 
lowest  of  (i)  Nat  West's  prime  rate,  (ii) 
%  of  1%  in  excess  of  Nat  West's  90-ciay 
certificate  of  deposit  rate,  or  (iii)  Vz  of 
1%  in  excess  of  Nat  West's  one.  two. 
three,  six,  or  nine-month  LIBO  Rate.  On 
a  quarterly  basis,  Yankee  is  to  pay  a 
commitment  fee  of  %  of  1%  per  annum 
on  the  average  daily  unused  portion  of 
the  note. 


Southwestern  Electric  Power  Company 
(70-7578) 

Southwestern  Electric  Power 
Company  ("SWEPCO"),  428  Travis 
Street,  Shreveport.  Louisiana  71156,  a 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  section  12(d)  of  the  Act  and 
Rule  44  thereunder. 

SWEPCO  has  requested  authority  to 
sell  2,882  utility  poles  located  in  Caddo 
and  Bossier  Parishes,  Louisiana,  to 
South  Central  Bell  Telephone  Company 
("South  Central  Bell").  The  proposed 
sale  will  be  made  pursuant  to  an 
allocation  agreement  between  SWEPCO 
and  South  Central  Bell  which  provides 
for  the  maintenance  of  equalization  in 
the  number  of  pole  contracts  between 
the  companies  in  areas  served  by  both. 
It  is  anticipated  that  proceeds  from  the 
proposed  sale  will  be  added  to 
SWEPCO's  general  operating  funds. 

Eastern  Edison  Company,  et  al.  (70- 
7579) 

Eastern  Edison  Company  ("Eastern"), 
110  Mulberry  Streety,  Brockton. 
Massachusetts  02403.  Montaup  Electric 
Company  ("Montaup").  P.O.  Box  2333, 
Boston.  Massachusetts  02107. 
Blackstone  Valley  Electric  Company 
("Blackstone").  Washington  Highway, 
P.O.  Box  1111,  Lincoln.  Rhode  Island 
02865,  and  EUA  Service  Corporation 
("Service").  P.O.  Box  2333.  Boston. 
Massachusetts  02107.  ("collectively. 
Subsidiaries"),  subsidiaries  of  Eastern 
Utilities  Associates,  a  registered  holding 
company,  have  filed  a  declaration 
pursuant  to  sections  6  and  7  of  the  Act. 

The  Subsidiaries  propose  to  issue  and 
sell  short-term  notes  to  banks,  from  time 
to  time  during  the  period  from  December 
28. 1988.  to  December  27. 1989,  in 
aggregate  amounts  outstanding  at  any 
one  time  not  to  exceed  $45  million  for 
Eastern,  $40  million  for  Montaup,  $14 
million  for  Blackstone  and  $5  million  for 
Service. 

Each  note  will  be  dated  the  date  of 
issuance  and  will  mature  no  later  than 
September  30, 1990.  Some  notes  will 
bear  interest  at  a  floating  prime  rate, 
have  maximum  maturities  of  nine 
months,  and  be  prepayable  at  any  time 
without  premium.  Other  notes  will  bear 
interest  at  available  money  market 
rates,  in  all  cases  less  than  the  prime 
rate  at  the  time  of  issuance,  will  have 
maximum  maturities  of  nine  months, 
and  will  not  be  prepayable. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  88-27145  Filed  11-22-88;  8:45  amj 

BILLING  COOC  M1O-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration.  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Indianapolis,  will  hold  a  pubhc 
meeting  at  9:30  a.m.  on  Tuesday. 
December  6, 1988.  at  North  Meridian 
Inn.  1530  North  Meridian,  Indianapolis, 
Indiana,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  present. 

For  further  information,  write  or  call 
Robert  D.  General.  District  Director.  U.S. 
Small  Business  Administration,  Minton- 
Capehart  Federal  Building,  Room  578. 
575  North  Pennsylvania  Street 
Indianapolis.  Indiana  46204-1584,  317/ 
226-7275. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
Noveml)er  16, 1988. 
|FR  Doc.  88-27044  Filed  11-22-88;  8:45  am] 

MLUNG  CODE  M)2S-01-M 


Region  V  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Cleveland,  will  hold  a  public  meeting, 
at  10:00  a.m.  Friday,  December  9, 1988, 
at  Cuyahoga  Community  College.  B&A 
Room  210.  2900  Community  College 
Avenue.  Cleveland.  Ohio  44115.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
S.  Charles  Hemming.  District  Director. 
U.S.  Small  Business  Administration. 
1240  East  Ninth  Street,  Room  317. 
Cleveland,  Ohio  44199,  216/522-4182 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils 
November  16, 1988. 
|FR  Doc.  88-27045  Filed  11-22-88;  8:45  amJ 
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DEPARTMENT  OF  STATE 

[Public  Notice  CII-8/1235] 

U.S.  Organizations  for  th«  rntemational 
Consultative  Committees  on  Radio 
(CCIR)  and  Telegrapli  and  Teleplione 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  there  will  be  joint  meeting  of  the 
National  Committees  of  the 
International  Radio  Consultative 
Committee  (CCIR)  and  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  on  December  15, 
1988  at  10:00  a.m.  and  continue  until 
approximately  4:00  p.m.  in  Room  1912. 
Department  of  State.  2201  C  Street.  NW.. 
Washington,  DC. 

The  National  Committees  provide 
service  on  matters  of  policy  and 
positions  in  preparation  for  the 
respective  Plenary  Assemblies  and 
international  Study  Groups  meetings,  as 
well  as  on  a  broad  range  of  matters 
relating  to  the  International 
Telecommunication  Union  (ITU)  in 
general.  The  ITU  will  convene  a 
Plenipotentiary  Conference  in  May.  1989 
which  will  consider  issues  of 
considerable  interest  to  U.S.  CCIR  and 
CCnr  participants. 

The  main  purposes  of  the  meeting  will 
be  to: 

1.  Report  on  national  preparations  for 
the  Plenipotentiary; 

2.  Discussion  of  specific  issues  of 
interest  to  the  CCIs; 

3.  Consideration  of  future  activities. 
Members  of  the  general  public  may 

attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  S.  Barbely. 
Department  of  State.  Washington,  DC; 
telephone  (202)  647-5220.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Date:  November  4, 1988. 
Earl  S.  Barbely. 

Chairman.  U.S.  CCITT  National  Committee. 
Riciiard  E.  Shnun. 

Chairman.  U.S.  CCIR  National  Committee. 
|FR  Doc.  88-27096  Filed  11-22-88;  8:45  am) 

BILUNG  CODE  4710-07-M 


Overseas  Schools  Advisory  Council; 
Meeting 

The  Overseas  Schools  Advisory 
Council.  Department  of  State,  will  hold 
its  Executive  Committee  meeting  on 
Wednesday.  January  18, 1989.  at  9:30 
a.m.  in  Conference  Room  1107, 
Department  of  State  Building.  2201  C 
Street.  NW..  Washington.  DC.  The 
meeting  is  open  to  the  public. 

Agenda  items  scheduled  for 
discussion  are  as  follows: 

I.  Council  Program  of  Educational 
Assistance: 

(a)  Final  Reports  of  1987  Program  and 
Initial  Report  on  1988  Program. 

(b)  Council's  efforts  in  Securing 
Contributions  for  1988  Program. 

(c)  Recommendations  of  Council's 
Evaluation  Committee  Regarding 
Projects  Submitted  by  Regional 
Overseas  Schools  Associated  for  1989 
Program. 

(d)  Report  of  the  Subcommittee  to 
Increase  the  Participation  of  U.S. 
Corporations  and  Foundations  in 
Council  1989  Program. 

II.  New  Education  Agenda  for  the 
New  Administration. 

III.  Initial  Results  of  Surveys 
Concerning  Schools  Fund-Raising  Drives 
and  Activities  of  Overseas  Schools 
Regional  Associations. 

IV.  Recommendations  of  the 
Subcommittee  to  Increase  U.S.  Firms 
Participation  in  American-Sponsored 
Overseas  Schools  Activities. 

V.  Council's  Communication  with  U.S. 
Corporations  and  Foundations. 

VI.  Selection  of  Date  of  Council's 
Annual  Meeting. 

Access  to  the  State  Department  is 
controlled.  Members  of  the  public 
desiring  to  attend  the  meeting  may  write 
to  the  Overseas  Schools  Advisory 
Council.  Department  of  State,  Room  234. 
SA-6,  Washington,  DC  20520  or 
telephone  Ms,  Joyce  Bruce  on  area  code 
703-875-6220,  prior  to  January  18.  The 
public  may  participate  in  discussions  at 
the  Chairman's  instructions. 

Date:  November  3, 1988. 
Ernest  N.  Mannino, 

Executive  Secretary.  Overseas  Schools 
Advisory  Council. 

(FR  Doc.  88-27097  Filed  11-22-88;  8:45  am] 
BILUNG  CODE  4710-24-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  HIgiiway  Administration 

Environmental  Impact  Statement;  U.S. 
97,  Desctiutes  County,  OR 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 


action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Deschutes  County.  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elton  Chang,  Environmental  Coordinator 
and  Safety  Programs  Engineer,  Federal 
Highway  Administration,  Equitable 
Center,  Suite  100,  530  Center  NE.,  Salem, 
Oregon  97301,  Telephone:  (503)  399- 
5749. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Oregon 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  U.S.  Route  97  (U.S.  97)  in 
Deschutes  County,  Oregon.  The 
proposed  improvement  would  improve 
U.S.  97  through  or  near  the  City  of  Bend 
for  a  distance  of  about  4  to  8  miles, 
depending  on  the  alternative. 
Improvements  to  U.S.  97  in  the  Bend 
vicinity  are  considered  necessary  to 
provide  for  the  existing  and  projected 
traffic  demand. 

Alternatives  under  consideration 
include  (1)  taking  no  action,  (2) 
converting  Division  Street  to  a  4-lane 
expressway,  (3)  widening  the  existing 
U.S.  97,  (4)  improving  existing  city 
streets  to  serve  with  the  existing  U.S.  97 
as  a  couplet,  and  (5)  constructing  a 
limited  access  highway  on  a  new 
location,  including  both  east  and  west 
bypasses.  Design  variations  of  grade, 
alignment,  and  access  restrictions  will 
be  studied  with  various  build 
alternatives. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal.  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  Public 
meetings  will  be  held  during  project 
development.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing,  the  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  provisions  of 
Executive  Order  12372.  "Intergovernmental 
Review  of  Federal  Programs"  apply  to  this 
program.) 

Issued  on:  November  14. 1988. 
Elton  H.  Chang. 

En  vironment  Coordinator/Safety  Program 
Engineer.  Oregon  Division,  Salem,  Oregon. 
(FR  Doc.  88-27098  Filed  11-22-88:  8:45  am] 
BtUJIKS  CODE  4910-22-M 

[FHWA  Docket  No.  MC-88-17] 

Driver  Fatigue  Research;  Public 
Meeting 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  public  meeting. 

summary:  The  FHWA's  Office  of  Motor 
Carriers  announces  a  public  meeting  to 
solicit  comments  and  recommendations 
from  interested  persons  on  areas  that 
need  to  be  considered  when  studying 
truck  and  bus  driver  fatigue.  The 
meeting  will  include  presentations  from 
experts  from  the  motor  carrier  industry, 
academic  and  private  research 
organizations,  and  government  agencies 
on  such  subject  areas  as  behavioral  and 
physiological  considerations,  sleep  and 
shift  work  and  vehicle  design  effects, 
and  noise,  shock,  and  vibration  factors. 
In  addition,  all  attendees  are  invited  to 
share  their  views  on  these  and  other 
subjects  related  to  driver  fatigue  and  to 
make  recommendations  on  the  areas 
that  need  to  be  studied  before  the 
FHWA  proposes  any  changes  to  the 
Federal  regulations  pertaining  to  hours 
of  service. 


Because  space  will  be  limited  at  the 
sessions,  those  wishing  to  speak  should 
contact  Ms.  Lois  Bossman  or  Ms.  Lana 
Agnew  at  the  DOT  Transportation 
Systems  Center  in  Cambridge, 
Massachusetts,  (telephone  671^94-2307 
or  2034). 

The  public  symposium  is  scheduled 
for  November  29  and  30, 1988  from  9 
a.m.  until  5  p.m.  on  both  days,  and  will 
be  held  in  room  2230.  400  Seventh  St. 
SW..  Washington.  DC  20590. 

A  docket  has  beeiyestablished  to 
receive  comments  from  persons  unable 
to  attend  the  meeting.  Persons  unable  to 
attend  may  submit  written  comments  to 
Docket  No.  MC-88-17.  Room  4232.  HCC- 
10.  Office  of  Chief  Counsel.  400  Seventh 
St.  SW..  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  Hamilton.  Office  of  Motor 
Carriers.  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  366-0665. 
Office  hours  are  from  8:00  a.m.- to  4:30 
p.m.  ET,  Monday  through  Friday,  except 
legal  holidays. 

Issued:  November  17. 1988. 
R.D.  Morgan, 

Executive  Director.  Federal  Highway 
Administration. 
[FR  Doc.  88-27127  Filed  11-22-88;  8:45  am] 

BILUNG  COOE  4910-22-M 

Urt>an  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 

action:  Notice. 

SUMMARY:  The  Department  of 

Section  3  Grants 


Transportation  and  Related  Agencies 
Appropriations  Act.  1988,  included  in 
the  Omnibus  Approriations  Act,  Pub.  L. 
100-202  signed  into  law  by  President 
Reagan  on  December  22, 1987,  contained 
a  provision  requiring  the  Urban  Mass 
Transportation  Administration  to 
publish  an  announcement  in  the  Federal 
Register  each  time  a  grant  is  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 

This  notice  provides  the  information 
as  required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Fleischman.  Chief.  Resource 
Management  Division.  Department  of 
Transportation.  Urban  Mass 
Transportation  Administration.  Office  of 
Grants  Management.  400  Seventh  Street, 
SW..  Room  9305.  Washington,  DC  20590. 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  "Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Transit  property 


City  of  ftyoenix,  Ptwenix,  AZ 

Souttiem  California  Rapid  Transit  District  Los  Angeles,  CA 

California  Department  of  Transportation,  San  Francisco.  CA 

Bay  Area  Rapid  Transit  District  San  Francisco,  CA 

Bay  Area  Rapid  Transit  District,  San  Francisco.  CA 

San  Francisco  Municipal  Raiiroad,  San  Francisco,  CA 

Chicago  Transit  Auttiority,  Ctiicago.  IL 

Commuter  Rail  Division  of  ttie  Regwnal  Transportation  Auttxxity,  Chicago.  IL. 
Commuter  Rail  Division  of  ttie  Regional  Transportation  Auttxxity,  Ctiicago,  IL. 
Commuter  Rail  Division  of  the  Regional  Transportation  Authority,  Chicago.  IL. 

City  of  Indianapolis,  Indianapolis,  IN 

Iowa  Department  of  Transportation.  Rural.  lA .' 

Kentucky  Transportation  Cal)inet,  Frankfort.  KY: 

Brockton  Area  Transit  Authority,  Brockton.  MA 

Greater  Portarx)  Transit  District,  Portland,  ME 

Mairie  Department  of  Transportation,  Rural,  ME 

Mass  Trarisit  Administration,  Baltimore,  MD 

Michigan  Department  of  Transportation  Rural,  Ml 

Nassau  County,  New  York.  NY _ 

Suffolk  County,  New  Yorti.  NY 


Grant  No 

Grant  amount 

Grant 
Obligated 

AZ-03-0013 

$2,441,505 

9-30-88 

CA-03-01 30-09 

96,271.485 

9-30-«8 

CA-03-0315 

11,284.950 

9-01-88 

CA-03-0335 

12,480,750 

9-30-88 

CA-O3-35O0 

3,420.017 

9-27-88 

CA-03-0333 

9.849.375 

9-30-S8 

IL-03-0135 

100,756,500 

9-23-88 

IL-03-01 33-01 

16.171,500 

9-30-88 

IL-03-0141 

8,888,250 

9-30-88 

IL-03-0131 

11,250,000 

9-30-68 

IN-03-0058 

800.000 

9-30-88 

IA-03-0057 

4.701,952 

9-30-88 

KY-03-0021 

284.775 

9-30-88 

MA-03-0151 

1.058,400 

9-30-88 

ME-03-0025 

924.000 

9-30-88 

ME-03-0024 

2.048,700 

9-30-88 

MD-03-0035 

750.000 

9-30-88 

MI-03-0116 

4,532.724 

9-30-88 

NY-03-0224-01 

1,403.676 

9-30-88 

NY-03-0233 

3,630.000 

9-30-88 
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Section  3  Grants— Continued 


Transit  property 


Metropolitan  Transportation  Authority,  New  York.  NY. 

Town  of  Huntington,  New  York,  NY._ _ 

Metropolitan  Transportatnn  Authority.  New  York.  NY 

Greater  Cleveland  Regional  Transit  Authority.  Cteveiand,  OH. 
Greater  Cleveland  Regional  Transit  Authority,  Cleveland,  OH . 

Akron  Metropolitan  Regkxial  Transit  Authority,  Akron,  OH _ __ 

Akron  Metropolitan  Regional  Transit  Authority,  Akron,  OH _ 

Delaware  River  Port  Authority  of  Pennsytvania  and  Hem  Jersey,  Philadelphia,  PA K.. 

Soutlwastem  Pennsylvania  Transportation  Authority,  Philadelphia.  PA „ _ „ ~ 

Southeastern  Pennsylvania  Transportation  Authority,  Philadelphia.  PA.. 

City  of  Philadelphia.  Philadelphia,  Pa 

Southeastern  Pennsytvania  Transportation  Aultxxity,  Philadelphia.  PA.. 
Southeastern  Pennsylvania  Transjxjrtation  Authority,  Philadelphia,  PA„ 
Southeastern  Pennsylvania  TransfwrtatHjn  Authority,  Philadelphia,  PA.. 
South  Carolina  Depwtment  of  Highways  and  Public  Transportation,  Columbia.  SC.. 

Dallas  Area  Rapid  Transit  Authority,  Dallas,  TX 

Metropolitan  Transit  Authority.  Houston,  TX 

Northern  Virginia  Transportatkjn  Commission,  Washington,  DC . 


Grant  Ho. 


NY-03-0238 

NY-03-0235 

NY-03-0220 

OH-03-0099 

OH-03-0097 

OH-03-0098 

OH-03-0096 

NJ-03-0075 

PA-03-01 95-01 

PA-03-0202 

PA-03-01 48-01 

PA-03-0168-01 

PA-03-0194 

PA-03-0190-01 

SC-03-0005 

TX-03-0122 

TX-03-01 19-01 

VA-03-0035 


Grant  amount 


1,852,500 

375,000 

12,059,025 

7,560.000 

16,212,000 

120,000 

1,375,500 
21.900.000 

7,125,000 

5.700,000 

2.850.000 
11,250,000 

7,875,000 
11,250,000 

3,115,284 

11,126,250 

31,160,000 

750,000 


Section  9  Grants 


Transit  property 


City  of  Huntsville,  Huntsville,  AL 

Mobile  Transit  Authority.  Mobile,  AL 

Central  Arkansas  Transit  Authority.  Little  Rock.  AR . 

Arkansas  State  Highway  and  Transportation  Department  Little  Rock,  AR.. 

City  of  Tucson,  Tucson,  AZ _ 

Santa  Qara  County  Transportation  Agency,  San  Jose,  CA... 
City  of  Laguna  Beach,  Los  Angeles,  CA . 

City  of  FairfieW.  FairfieW,  CA 

City  of  Merced.  Merced,  CA 

City  of  Simi  Valley.  Simi  Valley,  CA 

South  Coast  Area  Transit  Oxnard/Ventura.  CA. 

Crty  of  Gardena,  Los  Angeles,  CA , 

San  Diego  Association  of  Governments,  San  Diego,  CA 

Southern  CaWorma  Rapid  Transit  District,  Los  Angeles,  CA . 

Santa  Clara  County  Transit  OistrKt,  San  Jose,  CA 

Hub  Area  Transit  Authority,  Yuba  City,  CA „ 

City  of  Arcadia,  Los  Angeles.  CA 

City  of  Puebto,  Puebto.  CO 

Capitol  Region  Council  of  Governments,  Hartford,  CT.. 


Central  Connecticut  Regional  Planning  Agency,  New  Britain,  CT.. 

Greater  Watertxiry  Transit  DistrKt  Waterbory,  CT 

Norwalk  Transit  District  Norwalk,  CT 

Middletown  Transit  District,  Hartford,  CT 

Connecticut  Department  of  Transportation,  Hartford,  CT 

Housatonic  Area  Regional  Transit  District  Danbury,  CT 

City  of  Stamford,  Stamford,  CT 

Pinellas  Suncoast  Transit  Authority.  St  Petersburg,  FL 

Hillsborough  Area  Regional  Transit  Authority,  Tampa,  FL..™. 

Consolidated  Government  of  Cohjmbus.  Cdumtxjs,  GA.. 
Douglas  County  Board  of  County  Commissioners,  Atlanta.  GA.. 
Georgia  Department  of  Transportation,  Atlanta,  GA.. 


Metropolitan  Transit  Authority  of  Black  Haiwk  County,  Waterloo,  lA 

City  of  Davenport,  Davenport,  lA 

Pocatelk>  Urban  Transit  Pocatelto,  ID 

Pace,  Chk»go,  IL - 

Chicago  Transit  Authority,  Chicago,  IL 

City  of  Danville,  Danville,  IL 

Commuter  Rail  Division  of  tfie  Regional  Transportation  Authority,  Chicago,  IL.. 

Greater  Peoria  Mass  Transit  Distnct  Peoria.  IL 

Springfield  Mass  Transit  District  SpringfieW,  IL 

Pace,  Chicago.  IL - 

Heart  City  Rider.  Elkhart-Goshen,  IN 

Metropolitan  Evansville  Transit  System,  EvansviMe,  IN 

Topeka  Metropolitan  Transit  Authority,  Topeka,  KS 

Wichita  Metropolitan  Transit  Authority,  Wichita,  KS 

Wictiita  Metro(x>litan  Transit  Auttxxity,  Wchita,  KS _ 

Wichita  Metropolitan  Transit  Auttwrity.  Wwhita,  KS „ 

City  of  Monroe.  Monroe,  LA _„_ ~ 

City  of  Alexandra.  Alexandria,  LA... 
Jefferson  Pansh,  New  Orleans.  LA . 
City  of  Lake  Charles.  Lake  Charles,  LA.. 

City  of  Lafayette.  Lafayette.  LA 

City  of  Lafayette,  Lafayette,  LA 


Grant  No. 


AL-90-X035 

AL-90-X034 

AR-gO-X015 

AR-9O-X014 

A2-90-X020 

CA-90-X044-05 

CA-90-X291 

CA-90-X292 

CA-90-X295 

CA-90-X306 

CA-90-X306 

CA-90-X310 

CA-90-X309 

CA-90-X283-01 

CA-90-X284-01 

CA-90-X307 

CA-90-X308 

CO-9O-X043 

CT-90-X125 

CT-90-X119 

CT-90-X122 

CT-90-X123 

CT-90-X120 

CT-90-X114 

CT-90-X124 

CT-90-X121 

FL-90-X116 

FL-90-X1 06-01 

GA-90-X036-01 

GA-90-X045 

GA-90-X046 

IA-9O-X097 

IA-90-X096 

ID-90-X016 

IL-90-X125 

IL-90-X128 

IL-90-X124 

1L-90-X123 

IL-90-X116 

IL-90-X121 

IL-90-X126 

IN-90-X112 

IN-90-X111 

KS-90-X031 

KS-9O-X032 

KS-9O-X033 

KS-90-X034 

LA-90-X083 

LA-90-X064 

LA-90-X087 

LA-90-XOB2 

LA-90-X08S 

LA-90-X062-02 


Grant  arrxMint 


$408,667 

2,075,227 

698.658 

93,250 

388,000 

3,901,960 

206.000 

577,191 

554,377 

684,200 

2,749,541 

311,200 

400,000 

22,511,000 

569,697 

370,000 

84,000 

473,698 

47,200 

7.952 

136,000 

154,429 

215,980 

2.196,332 

200,000 

130,077 

3,942,919 

2,400,000 

116,416 

75,200 

4,476,650 

174.000 

81,460 

377,673 

489,600 

52,466,148 

410.000 

31,611,578 

1,304,640 

1,820,000 

11,997,165 

353,851 

1,159,840 

656,080 

676,400 

460,750 

20,000 

920,994 

701,660 

1.806.729 

274.580 

500.000 

6,330 


Grant 
otjiigated 


9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 


Date 
obligated 


9-29-88 
9-29-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-26-88 
9-26-88 
9-29-88 
9-26-88 
9-26-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
d-30-88 
9-30-88 
9-30-68 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 


Section  6  Qrants— Continued 


Transit  property 


St  Bernard  Parish.  New  Orleans,  LA.. 
Regional  Transit  Anihortty,  New  Orleans.  LA.- 


LouiBiana  DepL  of  Tianap.  and  Oevek)pnwnt  New  Orleans.  LA.. 
Worcosier  Regional  Transit  Authority,  Worcester,  MA . 


Graatsr  Attleboro-TaiinlDn  Regional  Transit  Authority,  Providerwe.  MA.. 

LawoM  ftagionai  Trawsit  Authority,  Lowell,  MA __ 

Brodcton  Area  TransH  Authority,  Brockton,  MA.. 

Mats  Transit  Administration,  Baltimore,  MD  „ 

Maine  Department  ofTransportatkxt  Statewide,  ME...- 

Maine  Department  of  Transportation,  Statewide,  ME — 

Lewiston-Aubum  Transit  Committee,  LewistorvAubum.  ME.. 
Muskegon  Area  Transit  System,  Muskegort  Ml . 

City  of  nochestar,  RmJiastei,  MN 

City  of  Columbia.  Cohjtnbia,  MO.. 

City  Utilities  of  Springfield,  Springfiekl,  MO 

City  of  St  Joseph.  St  Joseph,  MO 

Gulf  Regional  Planning  Oommissnrt  GuHport  MS 

City  of  Jackson,  Jackson,  MS 


Central  Mississippi  Planning  and  Devekjpment  District  Jackson,  MS . 
City  of  BiKngs.  Bungs.  MT. 


Winston-Salem  Transit  Authority,  Winston-Salem.  NO . 

WUmington  Transit  Authority,  WHmington.  NC 

Capitol  Area  Transit  Raleigh,  NC 

Wilmington  Transit  Authority,  Wilmington,  NC 

Gastonia  Transit  Gastonia,  NC 

Chapel  Hill  Transit  Durham,  NC 

Chapel  Hill  Transit  Durham,  NC.. 


GreansbofD  A^atvy  Transp.  Express.  Inc..  Greensboro.  NC..„ 
Metro  Area  Transit  Omaha,  NE . 

City  of  Nashua,  Nashua.  NH „ __ 

Cooperative  Alliance  for  Seacoast  Transportation,  PortsmoutfvOovor-Rochester, 
Cooperaliva  AHiance  for  Seacoast  Transportalian.  PortsnKXith-Dover-Roctiester, 

City  of  Afcuquerque,  Albuquerque,  NM...„ 

Putnam  County,  New  York.  NY 

Putnam  County,  f^ew  York,  NY..„ 

City  0^  Home,  Rome,  NY „..«..........»,«»,..»»»....».»...»«>.■««»,•>»..»,«»» 

Rockland  County.  New  Yorit.  NY.- 
Suffolk  County,  f^ew  Yorit.  NY.. 


New  York  CMy  Dapartment  of  Transportation,  New  Yort(,  NY — 

Central  New  York  Regional  Transportation  Authority,  Syracuse.  NY . 
Town  of  Huntirxjton,  New  York,  NY. 


Canton  Regnnal  Transit  Authority,  Canton.  OH 

Southwest  Ohio  Regional  Transit  Aulhortty,  Cincinnall.  OH . 

Canton  Regienal  TianaM  Aumority,  Canton.  OH 

Akron  Metro  Regional  Transit  AutiMirily,  Akron.  OH 

Ohio  Department  of  Transportation.  Cokanbus,  OH 

Central  Ohio  Transit  Authority,  Columbus.  OH 

Lorain  County  Transit  Board.  Lorain.  OH . 


Cental  Oklahoma  Trmportation  and  Paitdng  Auttionty.  Oklahoma  Clly.  OK.. 

Metropolitan  Tulsa  Transit  Authority,  Tulsa.  OK 

Erad  Pubkc  Transportatton  AuttKirity,  Enkt  OK 

Cumberland-Qaifihir>-Haniatauro  Tranait  Authority.  Hanisburg,  PA 

Red  Rose  Transit  Authority,  Lancaster.  PA 

Beaver  County  Transit  Auttxxity,  Pittsburgh,  PA 

City  of  Sharon,  Sitaron,  PA  „.. 


Southeastern  Pennsylvania  Transportation  Authority,  PhUadelphta,  PA_ 

Luzerne  County  Transportation  Auttwrity,  Scranton.  PA„ 

Munkapality  of  Canovanas,  San  Juan,  PR 

Murudpality  of  Locza,  San  Juan, -PR.. 


Grant  No. 


Municipality  of  Mayaguez,  Mayaguez,  PR - 

Oepar^nent  of  Transportatwn  and  PubUc  Woiks.  San  Juan,  PR . 

Munkapality  of  Toe  AJta,  San  Juan,  PR _ 

Municipality  of  Vega  Baja.  Vega  Baja.  PR 

Rhode  Island  Department  of  Transportatkxi,  Provkience,  Rl 

Greenville  Transit  Autfwrity,  Greenville,  SC — 

Johnson  City  Transit  System,  Jotmson  City.  TN 

Clarksville  Transit  System,  Clarksville,  TN 

City  of  Kingsport  Kingsport  TN 

aty  of  Port  ArttHjr,  Port  Arttnir,  TX 

City  of  Waco,  Waco,  TX.. 


Capital  Metropolitan  Transit  Authority,  Austin.  TX.. 

City  of  Abilene.  Abilene,  TX 

Qty  of  Wnhita  Falls,  Wichita  Falls,  TX. 
Texoma  Courx^  of  Governments,  Denisoa  TX .. 
Dallas  Area  Rapid  Transit  Authority,  Dallas.  TX.. 

City  of  Grand  Prairie,  Dallas,  TX _ 

City  of  Brownsville,  Brownsville,  TX 

El  Paso  Mass  Transit  Department  El  Paso,  TX.. 


Via  Metropolitan  Transportatk>n  Authority,  San  Antonto,  TX . 


LA-90-xoee 

LA'90-«(H»-02 

LA-w-xoee 

MA-90-X077-01 

MA'SO-XOeS-OI 

MA-9O-X075-O1 

MA-90-X0ei-O1 

MD-90-X036 

ME-90-X036-01 

ME-9O-X038 

ME-90-X037 

MI-90-X104 

MN-90-X034 

MO-90-X037-C1 

MO-S0-X050 

MO-90-XD49 

MS-90-X02O-01 

IKIS-90-X023 

'MS-90-X022 

MT-gO-X022 

NC-90-X085 

NC-90-X083 

NC-90-X075-01 

f<C-90-X066-01 

NC-9O-X081 

flC-«0-X072-01 

NC-gO-X082 

NC-90-XOeO 

NE-eo-xote 

NH-90-X018 

NH-90-X015-01 

NH-90-X917 

fflM-90-X022 

NY-90-X1 24-01 

NY-90-X139 

NY-90-X141 

NY-90-X142 

NY-90-X143 

NY-90-X144 

NY-90-X145 

NY-90-X147 

OH-90-X108 

OH-90-X082-01 

OH-90-X105 

OH-90-X084-01 

OH-aO-X106 

OH-9O-X107 

OH-9O-X104 

OK-90-X026 

OK-90-X024 

OK-90-X025 

PA-90-X150 

PA-90-X152 

PA-90-X0e7-02 

PA-90-X1S3 

PA-80-X151 

PA-S0-X154 

PR-80-X032-01 

PR-90-X014-01 

PR-90-X041 

PR-90-X011-03 

PR-90-X042 

PR-9O-X024-01 

RI-90-X01 1 

SC-90-X015-02 

TN-90-X053-01 

TN-90-X063-01 

TN-90-X067 

TX-90-X111 

TX-90-X132 

TX-90-X141 

TX-90-X133 

TX-90-X135 

TX-90-X134 

TX-90-X1 30-02 

TX-90-X123 

TX-90-X139 

TX-90-X131 

TX-90-X138 


Grant  amount 


222.000 

6,857,812 

682,218 

178,400 

630,000 

65,688 

49,168 

536,635 

697,448 

43,440 

34.680 

596.656 

470.143 

52,705 

561,006 

601577 

22.000 

1,635.200 

96,316 

653.062 

1,469,643 

1315.507 

264,000 

26,100 

253,979 

120,000 

1.929.065 

346,440 

66,000 

472,964 

70.000 

506,705 

1,591,173 

242.800 

89.933 

192,010 

1,092,036 

3,146,990 

24,377,973 

3.219.350 

337,857 

320,000 

366.851 

48.800 

2,372,910 

3,4e3.a<8 

2,560,000 

790,500 

169,368 

597,401 

317,000 

1,182,139 

929,800 

007,200 

115,000 

36,620.964 

1,422.904 

318,776 

96,000 

120,000 

4,260,000 

212,500 

1,159,124 

5,680,000 

1.296,420 

28,100 

135,000 

264,050 

651,200 

361,898 

3,729,440 

404.800 

162,357 

194,251 

1,440,000 

67,060 

680,800 

4,215,936 

2,638,527 


Date 
ot>bgated 


9-30-88 
9-30-88 
9-30-88 
9-30-86 
9-30-88 
9-30-88 
B-30-88 
9-26-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-29-88 
9-26-88 
9-29-88 
9-30-88 
9-29-88 
9-26-88 
9-30-88 
9-26-88 
9-26-88 
8-8-88 
9-30-88 
9-26-88 
»-3&-88 
9-30-88 

9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-23-88 
9-30-88 
9-30-88 

9-30-68 
9-30-88 
9-30-88 
9-30-86 
fr-30-88 
9-30-88 
9-30-88 
9-30-88 
6-30-B8 
9-30-88 
9-30-88 
9-30-88 
9-26-68 
9-26-88 
9-30-88 
B-26-88 
9-30-66 
9-30-88 
9-2»-88 
9-29-86 
9-29-88 
9-29-88 
9-29-88 
9-29-88 
9-30-88 
9-26-88 
9-26-88 
9-26-68 
9-26-88 
9-30-88 
9-30-88 
9-30-88 
9-30-8S 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-88 
9-30-83 
9-30-88 


47613 


47612 
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Section  9  Grants — Continued 


Transit  property 


Permian  Basin  Regional  Planning  Commission.  Midland,  TX 

Brazos  Valley  Community  Action  Agency,  Bryan,  TX 

City  of  Beaumont,  Beaumont  TX - 

Oty  o1  Amarillo,  Amarillo,  TX 

Utah  Transit  Authority,  Provo/Orem,  UT 

Charlottesville  Transit  Service,  Charlottesville,  VA 

Bristol  Virginia  Transit  Bristol.  VA 

Peninsula  Transportatwn  District  Commission,  Hampton.  VA 

Petersburg  Area  Transit  Peterstxirg,  VA 

Greater  Roanoke  Transit  Company,  Roanoke,  VA 

Greater  Richmond  Transit  Company,  Richmond,  VA. 

Greater  Lynchburg  Transit  Company,  Lynchburg,  VA 

MunKipality  of  Metropolitan  Seattle,  Seattle-Everett  WA 

Washington  Department  of  Transportation,  Seattle-Everett  WA 

Kitsap  Transit  Bremerton,  WA 

Whatcom  Transportation  Authority,  Bellingham,  WA 

The  City  of  Racine  Belle  Urban,  Racine,  Wl 

City  of  Kenosha.  Kenosha,  Wl 

Eau  Claire  Transit,  Eau  Claire,  Wl 

Kanawha  Valley  Regional  Transportation  Authority,  Charleston,  WV.. 

Ohk)  Valley  Regional  Transportation  Autfwrity.  Wheeling.  WV 

Crty  of  Wierton,  Wierton,  WV 

City  of  Casper,  Casper,  WY 


Grant  No. 


TX-90-X136 

TX-90-X129 

TX-90-X130 

TX-90-X137 

UT-90-X011 

VA-90-X061 

VA-90-X056 

VA-90-X055 

VA-9O-X058 

VA-90-X059 

VA-90-X060 

VA-90-X062 

WA-90-X086 

WA-90-X0e2 

WA-9O-X087 

WA-90-X0e4 

WI-9O-X099 

WI-9O-X097 

WI-9O-X098 

WV-9O-X028 

WV-9O-X030 

WV-90-X029 

WY-90-X004 


Grant  airxxint 


40,000 
296.820 
792.000 
804.604 
409,176 
623,446 
78,076 

1,022,558 
291,070 
917,521 

3,610.610 

1,187,370 
15,678,833 

6,053,155 
960,000 
417.000 

1.149.640 
983.200 
371,558 
337.269 

1.012,000 
130.000 
282,180 


Date 
obligated 


9-30-88 
9-30-88 
9-30-88 
9-30-88 
7-30-88 
9-30-88 
9-26-88 
9-30-88 
9-26-88 
9-26-88 
9-2&-88 
9-26-88 
9-30-88 
9-30-88 
9-30-88 
9-30-68 
9-30-88 
9-30-88 
»-30-88 
9-26-88 
9-2»-88 
9-30-88 
9-30-88 


Section  9  Grants  Ready  for  Obligation  Waiting  for  13(c)  Certircation 


Transit  property 


Asheville  Transit  Authority,  Asfieville,  NC 

Regional  Transportation  Commission,  Reno,  NV 

Westchester  County,  New  York,  NY 

Metropolitan  Transit  Authority,  Nashville,  TN _ 

Spokane  Transit  Auttiority,  Spokane,  WA 


Grant  No. 


I^C-90-X084 
NV-90-X008 
NY-90-X148 
TN-90-X066 
WA-90-X088 


Grant  WTKXjnt 


$641,417 
1.125,267 
5.348.097 
1.639.256 
3,161,738 


Issued  on:  November  15, 1988. 
Alfred  A.  DelliBovi. 

Administrator. 

(FR  Doc.  99-27150  Filed  11-22-88:  8:45  am] 

BILUNG  CODE  4910-S2-M 


VETERANS  ADMINISTRATION 

Special  Medical  Advisory  Group; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Special  Medical  Advisory 
Group  will  be  held  on  December  8  and  9, 
1988.  The  session  on  December  8  will  be 


held  at  the  Capital  Hilton  Hotel,  16th 
and  "K"  Streets,  NW..  Washington.  DC 
20036,  and  the  session  on  December  9 
will  be  held  in  the  Omar  Bradley 
Conference  Room  (10th  floor)  at  the 
Veterans  Administration  Central  Office, 
810  Vermont  Avenue,  NW..  Washington. 
DC  20420.  The  purpose  of  the  Special 
Medical  Advisory  Group  is  to  advise  the 
Administrator  and  Chief  Medical 
Director  relative  to  the  care  and 
treatment  of  disabled  veterans,  and 
other  matters  pertinent  to  the  Veterans 
Administration's  Department  of 
Medicine  and  Surgery.  The  session  on 
December  8  (held  at  the  Capital  Hilton 
Hotel)  will  convene  at  6  p.m.  and  the 


session  on  December  9  will  convene  at  8 
a.m.  All  sessions  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms.  Because  this  capacity  is  limited, 
it  will  be  necessary  for  those  wishing  to 
attend  to  contact  Lorri  Fertal,  Office  of 
the  Chief  Medical  Director,  Veterans 
Administration  Central  Office  (phone 
202/233-3985)  prior  to  December  6, 1988. 

Dated:  November  16, 1988. 
By  direction  of  the  Administrator. 
Dennis  R.  Boxx, 

Deputy  Assistant  Deputy  Administrator  for 

Public  Affairs. 

[FR  Doc.  88-27128  Filed  11-22-88:  8:45  am] 

BtLUNG  CODE  (320-01-M 


Sunshine  Act  Meetings 
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This   section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.    L.   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:35  a.m.  on  Friday,  November  18, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act;  and 
(2)  a  personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8). 
{c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  November  18, 1988. 
Federal  Deposit  Insurance  Corporation. 
M.  )ane  Williamson. 
Assistant  Executive  Secretary. 
[FR  Doc.  88-27246  Filed  11-21-88:  3:51  pm) 

BILUNG  CODE  6714-01-M 

FEDERAL  HOME  LOAN  BANK  BOARD 
TIME  AND  DATE:  At  9:00  a.m.,  Monday, 
November  28. 1988. 
PLACE:  In  the  Board  Room,  6th  Floor, 
1700  G  St.,  NW.,  Washington.  DC. 
STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Gravlee  (202)  377- 
6679. 


MATTERS  TO  BE  CONSIDERED: 

Minimum  Regulatory  Capital 

Definition  of  Regulatory  Capital 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  27241  Filed  11-21-88;  3:44  pm) 

WLLING  CODE  6720-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
November  28, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank's  building  requirements. 

2.  F^oposals  regarding  fees  for  directors  of 
Federal  Reserve  Banks. 

3.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
November  9, 1988.) 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  anounced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  19, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-27153  Filed  11-21-88:  8:50  am) 

BILLING  CODE  UIO-OI-M 

NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
December  7, 1988. 

PLACE:  Board  Hearing  Room,  8th  Floor, 
1425  K  Street,  NW.,  Washington,  DC. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
November,  1988. 


2.  Other  priority  matters  which  may  come 
before  the  Board  fot>which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Charles  R.  Barnes. 
Executive  Director,  Tel:  (202)  523-5920. 

DATE  OF  NOTICE:  November  9. 1988. 

Charles  R.  Barnes. 

Executive  Director,  National  Mediation 
Board. 

(FR  Doc.  88-27149  Filed  11-21-88:  8  50  am] 

BILUNG  COOC  7SS0-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  8.00 
a.m.  on  Tuesday,  December  6, 1988,  in 
the  Wilson's  Plover  Room  of  the  Hyatt 
Regency  Westshore,  6200  Courtney 
Campbell  Causeway,  Tampa,  Florida. 
The  meeting  is  open  to  the  public.  The 
Board  expects  to  discuss  the  matter 
stated  in  the  agenda  which  is  set  forth 
below.  Requests  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  December  5, 1988,  but 
it  will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

Agenda 

Tuesday  Session 

December  6—8:00  a.m. 
(Open) 

1.  Minutes  of  the  Previous  Meeting, 
November  7-8, 1988. 

2.  Remarks  of  the  Postmaster  General. 

3.  Annual  Comprehensive  Statement  to 
Congress.  (Louis  A.  Cox.  General  Counsel) 

4.  Chief  Inspector's  Report  on  Consumer 
Protection.  (Charles  R.  Clauson,  Chief  Postal 
Inspector) 

5.  FY  1988  Financial  Statements.  (Comer  S. 
Coppie.  Senior  Assistant  Postmaster  General. 
Finance  Group) 

6.  Final  FY  1990  Revenue  Forgone 
Appropriation  Request  and  Budget.  (Comer  S. 
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Copie,  Senior  Assistant  Postmaster  General. 
Finance  Group) 

7.  Capital  Investments: 

a.  South  Florida  Mail  Processing  Center. 
(Stanley  W.  Smith,  Assistant  Postmaster 
General.  Facilities  Department) 

b.  Multiline  Optical  Character  Reader  and 
Bar  Code  Sorter  Automation.  (Warren  P. 
Denise,  Acting  Assistant  Postmaster  General. 
Engineering  and  Technical  Support 
Department] 

8.  Tentative  Agenda  for  January  9-10, 1989, 
meeting  in  Washington,  DC. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  8a-27224  Filed  11-21-88;  3:41  pmj 

BILLING  CODE  7710-12-«l 


Wednesday 
November  23,  1988 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources:  VOC  Emissions  From 
Petroleum  Refinery  Wastewater  Systems; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AD-FRL  3387-1] 

Standards  of  Performance  for  New 
Stationary  Sources;  VOC  Emissions 
From  Petroleum  Refinery  Wastewater 
Systems 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Standards  of  performance  for 
volatile  organic  compound  (VOC) 
emissions  from  petroleum  refinery 
wastewater  systems  were  proposed  in 
the  Federal  Register  on  May  4, 1987  (52 
FR  16334).  This  action  promulgates 
standards  of  performance  for  VOC 
emissions  from  petroleum  refinery 
wastewater  systems.  These  standards 
implement  Section  111  of  the  Clean  Air 
Act  and  are  based  on  the 
Administrator's  determination  that  VOC 
emissions  from  petroleum  refinery 
wastewater  systems  cause,  or  contribute 
significantly  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intended 
effect  of  these  standards  is  to  require 
new,  modified,  and  reconstructed 
petroleum  refinery  wastewater  systems 
to  implement  a  combination  of 
equipment,  work  practice,  design,  and 
operational  standards  that  represents 
the  best  demonstrated  system  of 
continuous  emission  reduction, 
considering  costs,  nonair  quality  health 
and  environmental  impact  and  energy 
requirements. 
EFFECTIVE  DATE:  November  23, 1988. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Background  information 
document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the 
U.S.  EPA  Library  (MD-35),  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-2777.  Please 
refer  to  "VOC  Emissions  from  Petroleum 
Refinery  Wastewater  Systems — 
Background  Information  for 
Promulgated  Standards"  (EPA-450/3- 


85-OOlb).  The  promulgation  BID 
contains:  (1)  A  summary  of  all  the  public 
comments  made  on  the  proposed 
standards  and  the  Administrator's 
response  to  the  conunents;  (2)  a 
summary  of  the  changes  made  to  the 
standards  since  proposal;  and  (3)  the 
final  Environmental  Impact  Statement, 
which  summarizes  the  impacts  of  the 
standards. 

Docket.  A  docket,  number  A-83-07, 
containing  information  considered  by 
EPA  in  development  of  the  promulgated 
standards,  is  available  for  public 
inspection  between  8:00  a.m.  and  3i30 
p.m.,  Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  Room  4.  South 
Conference  Center.  401  M  Street  SW.. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATKMH  CONTACT: 

Mr.  James  F.  Dtu-ham,  Chemicals  and 
Petroleum  Branch,  for  the  technology 
aspects  at  (919)  541-5672  or,  for  the 
regulatory  aspects,  Mr.  Doug  Bell  at 
(919)  541-5568  or  Ms.  Debbie  W. 
Stackhouse  at  (919)  541-5258.  Standards 
Development  Branch,  Emission 
Standards  Division  (MI>-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the  final 
regulation: 

I.  The  Standards 

A.  Affected  Facilities 

B.  Requirements  of  the  Standards 

C.  Selection  of  Format  for  the  Standards 
n.  Summary  of  Impacts 

A.  Environmental  Impacts 

B.  Energy  Impacts 

C.  Cost  Impacts 

D.  Economic  Impacts 

III.  Public  Participation 

IV.  Significant  Comments  and  Changes  to  the 

Proposed  Standards 

A.  Applicability  of  the  Standards 

B.  Definition  of  Affected  Facility/ 
Modification 

C.  Selection  of  Control  Technology 

D.  Monitoring  Requirements 

V.  Administrative 

L  The  standards 

Standards  of  performance  for  new 
sources  established  under  section  111  of 
the  Clean  Air  Act  reflect: 

•  *  *  application  of  the  best  technological 
system  of  continuous  emission  reducUon 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reductioa  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements]  the 
Administrator  determines  has  been 
adequately  demonstrated  [section  111(a)(1)]. 

For  convenience,  this  will  be  referred  to 
as  "best  demonstrated  technology"  or 
"BDT." 


A.  Affected  Facilities 

The  affected  facilities  to  which  these 
standards  apply  include:  (1)  Individual 
drain  systems;  (2)  oil-water  separators; 
and  (3)  individual  drain  systems  with 
their  ancillary  downstream  wastewater 
components,  including  sewer  lines  and 
oil-water  separators  (i.e.,  an  aggregate 
facility  as  described  below).  The 
emisaion  points  to  be  regulated  include: 
Drain  openings;  junction  box  covers; 
sewer  lines;  oil-water  separators;  slop 
oil  facilities,  including  tanks  and 
conditioning  equipment;  any 
connections  or  openings  of  these 
components  from  which  VOC  vapors 
might  be  emitted;  and  VOC  control 
devices  used  to  comply  with  the 
standards. 

All  refinery  wastewater  system 
components  downstream  of  the  oil- 
water  separator  (with  the  exception  of 
slop  oil  facilities)  have  been  excluded 
from  coverage  under  the  regulation.  This 
includes  two  groups  of  components:  (1) 
Air  flotation  systems,  including 
dissolved  air  flotation  systems  (DAFs) 
and  induced  air  flotation  systems 
(lAFs);  and  (2)  equalization  basins  and 
other  auxiliary  tanks,  basins,  and 
equipment  located  between  the  oil- 
water  separator  and  the  downstream  air 
flotation  system. 

Individual  drain  systems  include  all 
process  drains  and  sewer  lines 
connected  to  the  first  downstream 
junction  box.  Except  as  noted  in 
§  60.690(b)  of  the  regulation,  the 
definition  for  individual  drain  systems 
includes  all  such  drains  systems  and  the 
common  junction  box,  together  with  the 
associated  sewer  lines  and  other 
junction  boxes  down  to  the  receiving  oil- 
water  separator.  Each  individual  drain 
system  constitutes  a  separate  affected 
facility. 

Oil-water  separators  include  the 
separation  tank  (which  also  includes  the 
forebay  and  other  separation  basins), 
skimmers,  weirs,  grit  chambers,  and 
sludge  hoppers.  Slop  oil  facilities, 
including  tanks,  are  also  included  in  the 
oil-water  separator  definition  as  are 
other  storage  vessels  and  auxiliary 
equipment,  which  receive  or  store  oily 
wastewater  and  are  located  between 
individual  drain  systems  and  the  oil- 
water  separator.  Each  oil-water 
separator  that  receives  oily  wastewater 
also  constitutes  a  separate  affected 
facility. 

Because  refinery  wastewater  systems 
are  highly  interrelated  sources  of  VOC 
emissions,  VOC  controls  on  entire 
wastewater  systems  prior  to  and 
including  the  oil-water  separation 
system  are  environmentally  prudent  and 


within  the  range  of  reasonable  costs. 
Thus,  the  aggregate  affected  facility 
includes  all  the  emission  points  that  are 
functionally  related  down  to  and 
.  including  the  oil-water  separators  [that 
is.  each  individual  drain  system  together 
with  its  ancillary  downstream  treatment 
components  (including  all  drains  and 
common  junction  box,  together  with 
their  associated  sewer  lines  and  other 
junction  boxes  down  to  and  including 
the  primary  and  secondary  oil-water 
separators)].  However,  because  the 
emission  points  covered  by  the 
standards  are  often  constructed  or 
modified  on  an  individual  basis,  the 
affected  facilities  also  include  each 
individual  drain  system  and  each  oil- 
water  separator. 

The  standards  exempt  segregated 
stormwater  sewer  systems  used  for  the 
sole  purpose  of  collecting  stormwater 
runoff  from  the  plant  premises.  Each 
modified  or  reconstructed  individual 
drain  system  that  has  a  catch  basin  (as 
defined  in  S  60.691)  in  the  existing 
configuration  is  exempt  from  the 
requirements  for  individual  drain 
systems.  The  rule  also  exempts  surge 
tanks  that  receive  only  stormwater 
runoff  or  non-contact  cooling  water,  and 
any  other  tanks  or  basins  that  are  used 
for  storing  non-VOC  products  such  as 
caustic  or  coagulant. 

B.  Requirements  of  the  Standards 

For  process  drain  systems,  water  seal 
controls  must  be  installed  on  drains. 
Junction  boxes  must  have  tight-fitting 
covers.  }unction  box  covers  may  include 
an  open  vent  pipe  of  a  specified  size  to 
relieve  any  buildup  of  vapor  pressure. 
Each  modified  or  reconstructed 
individual  drain  system  that  has  a  catch 
basin  in  the  existing  configuration  is 
exempt  from  the  requirements  for 
individual  drain  systems.  Sewer  lines  in 
all  new,  modified,  and  reconstructed 
individual  drain  systems  are  required  to 
be  covered  to  the  interconnection  with 
the  receiving  oil-water  separator. 

For  oil-water  separators  with  a  design 
capacity  to  treat  more  than  16  liters  per 
second  (250  gallons  per  minute)  of 
refinery  wastewater,  a  fixed  roof  and 
closed  vent  system  that  directs  vapors 
to  a  control  device  must  be  installed. 
The  control  device  must  be  a  vapor 
recovery  or  destruction  device  designed 
and  operated  to  recover  or  destroy  VOC 
with  an  efficiency  of  95  percent  or 
greater.  Smaller  oil-water  separators 
must  be  equipped  with  a  fixed  roof,  but 
need  not  install  a  closed  vent  system 
and  control  device. 

The  final  rule  has  been  clarified  as  to 
what  is  required  when  an  oil-water 
separator  diat  was  already  fully  or 
partially  covered  at  the  time  of  proposal 


is  modified  or  reconstructed.  A  modified 
or  reconstructed  oil-water  separator 
shall  be  equipped  with  a  roof  over  the 
entire  separator  tank.  If,  at  the  time  of 
proposal  (May  4, 1987),  a  separator  was 
already  equipped  with  a  fixed  roof  over 
the  entire  separator  tank  and  the  facility 
is  subsequently  modified  or 
reconstructed,  the  roof  shall  be  tightly 
sealed.  If  the  separator  has  a  design 
capacity  to  treat  38  liters  per  second 
(600  gallons  per  minute)  or  more  of 
refinery  wastewater,  the  vapor  space 
shall  be  vented  to  a  VOC  recovery  or 
destruction  control  device.  As  an 
alternative  to  a  fixed  roof  vented  to  a 
control  device,  a  floating  roof  may  be 
installed  over  the  entire  separator  tank. 

If  a  partial  fixed  roof  was  in  place  at 
the  time  of  proposal  over  a  portion  of 
the  separator  tank  and  the  oil-water 
separator  has  a  maximum  design 
capacity  to  treat  38  liters  per  second 
(600  gaUons  per  minute)  or  more,  upon 
modification  or  reconstruction  the 
remainder  of  the  oil-water  separator 
shall  be  covered  with  a  fixed  roof  and 
the  vapor  space  shall  be  vented  to  a 
control  device.  As  an  alternative  to  a 
fixed  roof  and  control  device,  the  partial 
fixed  roof  may  be  removed  and  the 
entire  oil-water  separator  covered  with 
a  floating  roof. 

If  a  partial  fixed  roof  was  in  place 
over  a  portion  of  the  separator  tank  at 
the  time  of  proposal  and  the  oil-water 
separator  has  a  maximum  design 
capacity  to  treat  less  than  38  liters  per 
second  (600  gallons  per  minute),  upon 
modification  or  reconstruction  the 
remainder  of  the  separator  tank  shall  be 
covered  with  either  a  floating  roof  or  a 
tightly  sealed  fixed  roof,  but  venting  the 
vapor  space  to  a  VOC  recovery  or 
destruction  device  shall  not  be  required. 

The  requirements  for  slop  oil  tanks 
have  been  revised  slightly.  Storage 
vessels  including  slop  oil  tanks  are 
covered  under  this  subpart  only  if  they 
are  not  an  affected  facility  under 
Subparts  K.  Ka,  or  Kb  of  40  CFR  Part  60. 
Storage  vessels  are  required*to  be 
equipped  with  tightly  sealedfixed  roofs. 
The  requirement  in  the  proposed 
standards  that  slop  oil  be  collected, 
stored,  and  fransported  in  an  enclosed 
system  prior  to  reuse,  disposal,  or 
reentry  to  a  process  unit  remains 
unchanged,  except  for  the  inclusion 
under  this  requirement  of  oily 
wastewater  drawn  from  slop  oil 
handling  equipment. 

Other  auxiliary  equipment  associated 
with  the  operation  of  an  oil-water 
separator  is  required  to  meet  the  same 
requirements  as  the  oil-water  separator. 

Certain  technologies  are  specified  as 
equivalent  alternatives  to  BDT  as 
defined  above.  Completely  closed  drain 


systems  with  no  openings  to  the 
atmosphere  are  allowed  in  lieu  of  water 
seal  controls  on  process  drains.  In  the 
case  of  oil-water  separators,  storage 
vessels,  and  other  auxiliary  equipment, 
floating  roofs  are  allowed  as  an 
alternative  technology.  The  roof  is 
required  to  have  a  liquid-moimted 
primary  seal  and  a  secondary  seal,  with 
both  seals  meeting  certain  minimimi  gap 
requirements. 

The  definition  of  "volatile  organic 
compound"  has  been  deleted  from  the 
final  regulation  because  it  is  already 
defined  in  S  60.2  of  the  General 
Provisions. 

The  aggregate  affected  facility 
definition  included  in  the  proposed 
standards  has  been  retained,  but 
includes  two  changes.  First,  air  flotation 
systems  and  other  equipment 
downstream  of  the  oil-water  separators 
(with  the  exception  of  slop  oil  facilities) 
are  not  covered  under  the  final 
standards.  Second,  installation  of  a  new 
individual  drain  system  (consisting  of 
process  drains  connected  to  the  first 
common  downstream  junction  box), 
rather  than  any  physical  or  operational 
change,  is  necessary  to  constitute  a 
"modification"  to  the  aggregate  facility. 
If  a  new  individual  drain  system  is 
constructed  that  results  in  increased 
emissions,  the  individual  drain  system 
together  with  its  ancillary  downstream 
components  down  to  and  including  the 
oil-water  separators  is  an  affected 
facility  subject  to  the  requirements  for 
aggregate  facilities,  even  if  no  capital 
expenditure  is  involved.  Other  physical 
or  operational  changes  to  the 
wastewater  system  components  would 
constitute  a  modification  if  emissions 
increase  and  a  capital  expenditiue  is 
made  on  the  facility. 

As  explained  above,  under  the 
aggregate  affected  facility  definition,  a 
new  individual  drain  system  or  an 
emissions  increase  from  an  existing 
drain  system  could  cause  existing 
downstream  components  to  be  subject 
to  the  standards.  Only  if  the  total 
emissions  increase  is  offset  would  the 
wastewater  components  be  exempt  fit>m 
the  aggregate  facility  definition. 
Offsetting  of  emission  increases  would 
have  to  occur  within  the  associated 
existing  wastewater  treatment  facilities. 
Owners  or  operators  of  the  faciUty 
would  be  required  to  demonstrate  that 
emission  offsets  claimed  at  one  facility 
would  not  be  suppressed  and  thereby 
released  to  the  air  at  some  downstream 
location.  Even  though  an  individual 
drain  system  and  existing  downstream 
components  may  be  exempt  under  the 
aggregate  definition  as  a  result  of 
offsets,  the  new,  modified  or 
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reconstructed  individual  drain  system 
may  constitute  a  separate  affected 
facility  under  the  individual  drain 
system  definition.  Also,  a  downstream 
oil-water  separator  may  constitute  a 
separate  affected  facility  imder  the  oil- 
water  separator  affected  facility 
definition. 

Initial  performance  tests  are  required 
only  for  flares  used  as  VOC  control 
devices  to  comply  with  the  standards. 
The  performance  test  required  for  flares 
is  a  test  to  confirm  operation  according 
to  design  specifications  and  is  not  an 
emission  test. 

Initial  and  periodic  visual  or  physical 
inspections  of  water  seals  in  drains  are 
required.  After  the  initial  inspection, 
water  seals  on  drains  that  are  in  active 
service  are  to  be  inspected  each  month. 
Water  seals  on  drains  not  in  active 
service  are  to  be  inspected  weekly. 
Alternatively,  if  a  tightly  sealed  cap  or 
plug  is  installed  on  the  inactive  drain, 
only  semiannual  visual  inspections  are 
required.  Initial  and  semiannual  visual 
inspections  are  also  required  for  covers 
on  junction  boxes,  joints  and  covers  on 
sewer  lines,  and  fixed  roof  seals,  doors, 
hatches  and  other  openings  on  oil-water 
separators  or  auxiliary  equipment  to 
identify  cracks,  gaps,  or  other  problems 
that  could  result  in  VOC  emissions. 
Owners  or  operators  who  install 
floating  roofs  on  oil-water  separators, 
storage  vessels,  or  auxiliary  equipment 
must  determine  the  maximum  gap 
widths  between  the  primary  seal  and 
the  wall  of  the  separator  and  between 
the  secondary  seal  and  the  wall  of  the 
separator  within  60  days  of  the  initial 
installation  of  the  floating  roof  and 
introduction  of  refinery  wastewater  or 
60  days  after  the  equipment  is  placed 
back  in  service.  These  maximum  gap 
widths  are  to  be  determined  once  every 
5  years  thereafter  for  the  primary  seal, 
and  once  every  year  thereafter  for  the 
secondary  seal.  If  any  oil-water 
separator  ceases  to  receive  or  treat 
wastewater  for  a  period  of  1  year  or 
more,  subsequent  introduction  of 
refinery  wastewater  will  be  considered 
an  initial  introduction,  requiring  gap 
widths  to  be  measured  within  60  days. 
Initial  and  semiannual  monitoring  of 
emissions  from  closed  vent  systems 
using  a  portable  hydrocarbon  analyzer 
is  required  to  determine  if  there  are 
detectable  emissions  (500  ppm  above 
background  levels).  The  EPA  Method  21 
would  be  the  applicable  test  method. 
The  requirement  to  ensure  "no 
detectable  emissions"  from  seams, 
joints,  seals,  and  gaskets  on  junction 
boxes,  oil-water  separators,  and  other 
equipment  having  atmospheric  or 
pressure  control  vents  has  been  deleted 
in  the  final  standards. 


To  ensure  that  a  vapor  recovery  or 
destruction  device  is  operating  properly, 
the  owner  or  operator  is  required  to 
monitor  the  vapor  flow  to  the  control 
device,  outlet  VOC  concentration  or 
organics  levels  (or  inlet  and  outlet  for 
carbon  adsorbers),  or  other  parameters. 
All  gauging  and  sampling  devices  on 
systems  equipped  with  a  control  device 
must  be  kept  gas-tight,  except  when 
gauging  or  sampling  is  taking  place. 

The  reporting  and  recordkeeping 
requirements  of  the  General  Provisions 
apply.  In  addition,  the  design  and 
operating  specifications  for  all 
equipment  used  to  comply  with  these 
standards  are  required  to  be  maintained 
in  a  readily  accessible  location.  Such 
specifications  shall  include  the 
parameters  to  be  monitored  on  all 
systems  equipped  with  a  closed  vent 
system  and  control  device.  Initial  and 
semiannual  reports  are  required  that 
certify  that  all  inspections  have  been 
carried  out.  Records  of  each  inspection 
where  a  water  seal  is  dry  or  breached,  a 
cap  or  plug  is  out  of  place,  emissions  are 
detected,  or  a  problem  is  identified, 
including  information  about  the  repairs 
or  corrective  action  taken,  must  be 
maintained  in  a  readily  accessible 
location  and  submitted  semiannually  in 
a  summary  report. 

The  recordkeeping  and  reporting 
requirements  applicable  to  closed  vent 
systems  have  been  revised  to  require 
that  certain  information  about  the 
operation  of  the  control  device  be 
maintained.  For  facilities  using  a 
thermal  incinerator,  continuous  records 
must  be  maintained  of  the  temperatiu^ 
of  the  gas  stream  in  the  combustion  zone 
of  the  incinerator.  Also,  records  of  all  3- 
hour  periods  during  which  the  average 
temperature  of  the  gas  stream  in  the 
combustion  zone  of  the  thermal 
incinerator  is  more  than  28  °C  (50  °F) 
below  the  design  temperature  must  be 
maintained  and  reported  semiannually. 
Similarly,  for  facilities  using  catalytic 
incinerators,  continuous  records  of  the 
temperature  of  the  gas  stream  both 
upstream  and  downstream  of  the 
catalyst  bed  must  be  maintained.  Also, 
records  of  all  3-hour  periods  during 
which  the  average  temperature 
measured  before  the  catalyst  bed  of  a 
catalytic  incinerator  is  more  than  28  °C 
(50  °F}  below  the  design  gas  stream 
temperature,  and  all  3-hour  periods 
during  which  the  average  temperature 
difference  across  the  catalyst  bed  is  less 
than  80  percent  of  the  design 
temperature  difference  across  the 
catalyst  bed  must  be  maintained  and 
reported  semiannually.  For  facilities 
using  a  carbon  adsorber,  continuous 
records  of  the  VOC  concentration  level 
or  reading  of  organics  of  the  control 


device  outlet  gas  stream  or  inlet  and 
outlet  gas  stream  must  be  maintained. 
Records  of  all  3-hour  periods  during 
which  the  average  VOC  concentration 
level  in  the  exhaust  gases  of  a  carbon 
adsorber  is  more  than  20  percent  greater 
than  the  design  concentration  level  must 
be  reported  semiannually  to  the 
Administrator. 

C.  Selection  of  Format  for  the  Standards 

For  petroleiun  refinery  wastewater 
systems,  a  combination  of  equipment, 
work  practice,  design,  and  operational 
standards  was  selected.  Under  this 
approach,  equipment  representing  BDT 
is  required.  However,  procedures  are 
included  to  allow  alternative  control 
equipment  to  be  used  if  equivalent 
emission  reductions  can  be 
demonstrated.  Certain  equivalent 
alternatives  are  allowed  in  the 
standards. 

The  standards  require  certain  work 
practices  to  ensure  that  the  control 
equipment  installed  is  properly 
maintained.  For  example,  regular 
inspections  of  water  seals  by  owners  or 
operators  are  required  to  ensure  that 
proper  water  levels  are  maintained. 
Design  standards  are  required  for 
control  devices  to  ensure  that  the  type 
of  system  installed  has  the  design 
capability  to  achieve  emission 
reductions  determined  by  EPA  to  reflect 
BDT. 

Performance  standards  would  allow 
for  some  flexibility  in  complying  with 
the  standards,  since  any  control 
technique  may  be  used  if  it  achieves  the 
level  of  emission  reduction  represented 
by  the  standard.  However,  for  most 
refinery  fugitive  VOC  emission  sources, 
such  as  refinery  wastewater  systems,  it 
is  not  feasible  to  prescribe  performance 
standards  because  measurement  of 
emissions  from  these  sources  is 
impractical  or  economically  infeasible. 
Based  on  the  considerations  discussed 
below,  it  is  not  feasible  to  prescribe 
performance  standards  for  refinery 
wastewater  systems  except  where  a 
flare  is  used  as  the  control  device. 

Determining  compliance  with 
standards  of  performance  for  individual 
drain  systems  would  be  prohibitively 
expensive.  Each  drain  would  need  to  be 
bagged  and  vented  in  a  manner  that 
would  allow  the  measurement  of 
pollutant  concentrations  and  flowrates. 
The  cost  of  conducting  performance 
tests  on  the  numerous  drains  in  an  entire 
refinery  or  even  a  single  refinery 
process  unit  would  be  uiu-easonably 
expensive. 

In  the  case  of  oil-water  separators,  the 
principal  limitation  with  standards  of 
performance  concerns  the  difficulty  in 


measuring  emission  levels.  Emission 
levels  can  vary  considerably  over 
relatively  short  periods  of  time 
depending  on  inlet  oil  concentrations, 
wastewater  flowrates  through  the 
separator,  and  other  factors.  Even 
though  in  some  cases  the  flowrate  to  an 
oil-water  separator  may  remain 
relatively  constant,  the  VOC  emissions 
change  periodically  as  the  time  of  day  or 
upstream  process  conditions  change.  In 
addition,  vapor  recovery  or  destruction 
devices  are  not  expected  to  be 
dedicated  to  a  specific  wastewater 
stream.  Emissions  measurement  of  a 
nondedicated  system  would  be 
complicated  and  perhaps  meaningless. 
Thus,  standards  of  performance  would 
require  continuously  measuring 
emission  levels.  This  would  be  an 
unreasonably  expensive  and 
impracticable  approach  to  setting  the 
proposed  standards. 

II.  Summary  of  Impacts 

A.  Environmental  Impacts 

Approximately  100  newly  constructed 
process  unit  drain  systems  are  expected 
to  be  covered  by  the  standards  during 
the  5-year  period  1985-1989.  These 
systems  will  include  approximately 
5,000  drains  and  1,000  junction  boxes. 
Approximately  30  new  oil-water 
separators  are  also  expected  to  be 
covered  by  the  standards  during  the  5- 
year  period.  In  addition,  it  is  expected 
that  a  total  of  at  least  18  modified  or 
reconstructed  process  drain  systems  will 
be  affected  by  the  standards.  A  small 
number  of  modified  or  reconstructed  oil- 
water  separators  will  also  be  affected 
by  the  standards. 

The  standards  will  reduce  emissions 
of  VOC  from  process  drain  systems  by 
about  50  percent  in  comparison  to  the 
emissions  that  would  result  in  the 
absence  of  the  standards.  An  emission 
reduction  of  about  88  percent  would 
result  from  oil-water  separators  in 
comparison  to  the  emissions  that  would 
result  under  existing  State  and  local 
regulations.  For  separators  that  would 
be  built  in  States  that  do  not  currently 
regulate  them,  the  emission  reductions 
achieved  by  these  standards  would 
generally  exceed  95  percent  for 
individual  facilities.  The  overall 
emission  reduction  from  all  facilities 
covered  by  the  standards  is  estimated  to 
be  2,020  Mg/yr  (2.225  tons/yr)  in  the 
fifth  year  of  implementation.  This  is 
about  60  Mg/yr  (65  tons/yr)  less  than 
the  proposed  standards  and  reflects  the 
exclusion  of  air  flotation  systems  from 
the  final  standards. 

The  VOC  emitted  from  wastewater 
treatment  systems  contribute  to 
atmospheric  photochemical  reactions. 


These  reactions  form  ozone,  which  is 
harmful  to  human  health  and  welfare. 
Reduction  of  VOC  emissions  from  newly 
constructed,  modified,  and 
reconstructed  refinery  wastewater 
systems  would  at  the  same  time  reduce 
emissions  of  any  toxic  constituents, 
which  may  be  in  the  wastewater 
streams. 

The  standards  will  not  have  an 
adverse  impact  on  water  quality.  The 
control  techniques  will  not  interfere 
with  the  basic  water  treatment  function 
of  oil-water  separators  and  air  flotation 
systems.  Further,  suppression  of  VOC  in 
the  wastewater  by  covering  separators 
will  not  result  in  a  significant  increase  in 
organic  loading  to  subsequent  treatment 
process.  Volatile  organic  compounds 
have  a  greater  affinity  for  the  oil  phase 
of  wastewater  than  for  the  water  phase. 
To  the  extent  that  control  techniques 
suppress  emissions  of  VOC,  these  VOC 
will  mostly  be  captured  in  the  slop  oil 
that  is  removed  at  the  oil-water 
separator  and  reused  or  recycled. 

Fiu-ther.  there  will  be  no  significant 
amount  of  solid  waste  produced  as  a 
result  of  the  standards.  There  has  been 
no  change  to  the  standards  since 
proposal  that  would  affect  the  water 
quality  and  solid  waste  impacts  of  the 
standards. 

B.  Energy  Impacts 

The  standards  will  have  essentially 
no  energy  impacts  on  the  operation  of 
process  drain  systems.  The  standards 
will  result  in  consumption  of  small 
quantities  of  steam,  water,  electricity, 
and  fuel  gas  for  operation  of  control 
devices  to  destroy  VOC  captured  from 
oil-water  separators.  There  has  been  no 
change  to  the  standards  since  proposal 
that  would  have  a  significant  adverse 
impact  on  energy  consumption  by 
affected  facilities. 

C.  Cost  Impacts 

The  capital  cost  of  the  controls 
required  by  this  regulation  for  individual 
drain  systems  is  based  on  a  uniform  cost 
for  each  drain  and  junction  box  for 
installing  p-traps,  covers,  and  vent 
pipes.  Therefore,  the  cost  to  a  facility  is 
proportional  to  the  size  of  the  refinery 
wastewater  system  serving  the  facility. 
All  costs  are  presented  in  third  quarter 
1983  dollars.  For  a  typical  plant,  the 
capital  cost  of  the  individual  drain 
system  would  be  $7,600  for  a  new 
process  drain  and  junction  box  system, 
and  $21,400  for  retrofitting  a  process 
drain  and  junction  box  emissions 
reduction  system.  The  annualized  costs 
of  these  systems  for  the  typical  refinery 
wastewater  system  would  be  $1,850  for 
the  new  drain  and  junction  box  system, 
and  $5,250  for  a  retrofitted  system.  The 


cost  effectiveness  of  controls  on  a  new 
drain  and  junction  box  system  would  be 
$300/Mg  ($270/ton)  of  VOC  controlled, 
and  for  a  retrofit  system  would  be  $850/ 
Mg  ($770/ton). 

For  oil-water  separators,  the  capital 
and  annualized  costs  have  increased 
slightly  since  proposal  due  to  the 
addition  of  the  cost  of  fuel  gas  to  purge 
the  oil-water  separator  to  a  vapor 
recovery  or  destruction  device.  The 
capital  cost  of  covering  the  separator 
and  installing  vapor  control  would  be 
$30,300  for  a  new  facility  using  an 
existing  control  device  for  vapor  controL 
The  annualized  cost  of  the  new  system 
with  existing  controls  would  be  $22,800, 
with  an  average  cost  effectiveness  of 
$140/Mg  {$130/ ton)  of  VOC  removed. 

For  retrofitting  an  oil-water  separator 
with  controls  to  comply  with  the 
regulations,  the  capital  cost  would  be 
$41,800  for  a  system  using  existing  vapor 
controls.  The  annualized  cost  of  the 
retrofit  system  using  existing  controls 
would  be  $25,800.  with  an  average  cost 
effectiveness  of  $160/Mg  ($150/ton)  of 
VOC. 

The  national  fifth  year  annualized 
costs  of  the  regulation  to  affected 
facilities  are  approximately  $200,000  for 
retrofit  facilities  and  approximately  $1.1 
million  for  new  facilities. 

D.  Economic  Impacts 

The  standards  for  petroleum  refinery 
wastewater  systems  will  have  very  little 
impact  upon  either  the  firms  that  refine 
petroleum  products  or  on  the  consuming 
public.  Market  forces  alone  will  greatly 
affect  the  price  of  refined  petroleum 
products.  These  factors  include  the  price 
of  domestic  and  imported  crude  oil  and 
the  proportions  of  each  used  by 
domestic  refineries:  the  prices  of 
alternative  sources  of  energy;  the  growth 
of  the  United  States  and  international 
economies;  and  the  costs  of  other  inputs 
into  the  refinery  industry.  If  the  costs  of 
the  standards  are  also  considered,  the 
prices  of  refined  products  would  show 
very  little  additional  increase,  estimated 
approximately  $0.03  per  cubic  meter 
(less  than  $O.Ol/barrel).  or  less  than  0.1 
percent.  No  significant  reduction  in 
demand  for  refined  products  or  in  the 
profitability  of  growth  of  the  refining 
industry  is  expected  to  result  from  the 
implementation  of  this  regulation. 

The  environmental,  energy,  cost,  and 
economic  impacts  are  discussed  in 
greater  detail  in  the  two  BID  volumes: 

(1)  "VOC  Emissions  From  Petroleum 
Refinery  Wastewater  Systems — 
Background  Information  for  Proposed 
Standards"  (EPA-450/3-85-001a),  and 

(2)  "VOC  Emissions  From  Petroleum 
Refinery  Wastewater  Systems — 
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Background  Information  for 
Promulgated  Standards'  (EPA-450/3- 
85-OOlb). 

III.  Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (49 
PR  66807.  June  29. 1984)  of  a  meeting  of 
the  National  Air  Pollution  Control 
Techniques  Advisory  Committee  to 
discuss  the  VOC  emissions  from 
petroleum  refinery  wastewater  systems 
recommended  for  proposal.  This  meeting 
was  held  on  August  29, 1984.  The 
meeting  was  open  to  the  public  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  standards 
recommended  for  proposal. 

The  standards  were  proposed  and 
published  in  the  Federal  Register  on 
May  4. 1987  (52  FR  16334).  The  preamble 
to  the  proposed  standards  discussed  the 
availability  of  the  proposal  BID,  which 
described  in  detail  the  regulatory 
alternatives  considered  and  the  impacts 
of  those  alternatives.  Public  comments 
were  solicited  at  the  time  of  proposal, 
and  copies  of  the  proposal  BID  were 
distributed  to  interested  parties. 

Opportunity  for  interested  persons  to 
present  data,  views,  or  arguments 
concerning  the  proposed  standards  at  a 
public  hearing  was  provided.  However, 
there  were  no  requests  for  such  a 
hearing  and,  therefore,  no  hearing  was 
held. 

The  comment  period  extended  from 
May  4. 1987  to  July  20. 1987.  Twelve 
comment  letters  were  received 
concerning  issues  relative  to  the 
proposed  standards  of  performance  for 
petroleum  refinery  wastewater  systems. 
The  comments  have  been  carefully 
considered  and.  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  standards. 

rv.  Significant  Comments  and  Changes 
to  the  Proposed  Standards 

Comments  on  the  proposed  standards 
were  received  from  industry 
representatives,  one  trade  association, 
and  one  equipment  vendor.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the 
promulgation  BID.  The  simimary  of 
comments  and  responses  in  the  BID 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  standards 
between  proposal  and  promulgation. 

The  major  comments  and  responses 
have  been  summarized  in  this  preamble. 
Most  of  the  comment  letters  contained 
multiple  comments.  The  major 
comments  have  been  divided  into  the 
following  areas:  Applicability  of  the 
Standards.  Definition  of  Affected 


Facility  and  Modification/ 
Reconstruction,  Selection  of  Control 
Technology,  and  Monitoring 
Requirements.  Responses  to  comments 
not  discussed  below  can  be  found  in  the 
promulgation  BID  to  this  rulemaking 
(see  "Addresses"  section). 

A.  Applicability  of  the  Standards 

One  conunenter  recommended  that  a 
provision  be  included  in  the  standards 
that  would  exempt  faciUties  with  oily 
wastewater  streams  containing  only 
heavier  hydrocarbon  compounds. 
Streams  containing  only  these 
compounds  would  be  expected  to  have 
lower  emissions  than  streams  containing 
lighter,  more  volatile  compounds.  The 
commenter  specifically  recommended 
that  this  exemption  be  in  the  form  of  a 
minimum  vapor  pressure  requirement  of 
1.5  psia.  Another  commenter  suggested 
that  the  exemption  be  implemented 
through  the  use  of  a  minimum  relative 
volatility  level.  Without  such  an 
exemption,  the  conunenters  stated,  the 
standards  would  impose  an  economic 
burden  on  some  facilities  without 
accomplishing  a  significant  reduction  in 
VOC  emissions. 

A  cutoff  based  on  vapor  pressure  or 
other  measure  of  volatility  for  oily 
wastewater  streams  was  considered 
during  the  development  of  the  proposed 
regulation,  but  was  not  adopted  because 
the  total  vapor  pressure  of  the  organics 
in  the  wastewater  has  the  potential  to 
vary  widely  and  may  change  with 
wastewater  loading,  composition,  and 
temperature.  Among  other  factors  that 
influence  the  rate  of  volatilization  are 
ambient  temperature,  wind  speed  over 
the  basin,  and  the  thickness  of  the  oil 
layer. 

An  industry  survey  showed  that  the 
organic  loading  can  vary  by  orders  of 
magnitude  for  the  same  wastewater 
system  (see  Docket  Item  No.  II-B-45). 
Although  there  are  no  data  to  reflect  the 
degree  of  change  in  organic  composition 
of  the  wastewater,  these  changes  can 
result  from  the  loading  variations,  upset 
conditions,  changes  in  operation,  and 
the  addition  of  new  process  units.  For 
these  reasons,  a  vapor  pressure  cutoff 
has  not  been  included  in  the  final 
standards. 

Seven  commenters  objected  to  the 
requirement  for  installation  of  fixed 
roofs  on  DAFs.  The  concerns  range 
from  poor  cost  effectiveness  (mainly  due 
to  low  emissions  potential);  to  safety 
(because  of  safety  concerns,  it  may  be 
necessary  to  purge  the  fixed  roof  to  a 
VOC  recovery  or  destruction  device);  to 
operation  (roof  would  interfere  with 
operation,  reduce  downstream  water 
quality);  and  to  maintenance  (roof 
would  hinder  regular  maintenance). 


In  response  to  these  comments,  EPA 
undertook  a  thorough  reexamination  of 
the  technical,  economic,  and 
environmental  bases  of  the  application 
of  the  NSPS  to  air  flotation  systems, 
focusing  specifically  on  the  safety 
problems  and  the  low  emission  potential 
of  air  flotation  systems.  As  a  result  of 
this  reexamination,  the  final  standards 
have  been  revised  to  exempt  air 
flotation  systems,  including  both  DAF's 
and  lAFs. 

The  analysis  undertaken  by  the 
Agency  included  a  telephone  survey  of 
refiners  with  fixed  roofs  installed  on 
their  DAFs,  as  well  as  a  review  of  the 
responses  to  a  telephone  survey  of 
vendors  conducted  prior  to  the  proposal. 
Further,  DAF  float  disposal  methods 
were  reviewed  to  evaluate  potential 
downstream  impacts  of  controlling  these 
systems.  As  a  result  of  this  analysis,  the 
Agency  has  determined  that  a  DAF 
controlled  with  a  tightly  sealed  roof  may 
pose  safety  concerns  that  were  not 
adequately  addressed  by  the  proposed 
standards.  An  unvented  fixed  roof  may 
present  an  explosion  and  fire  hazard  in 
some  types  of  air  flotation  systems  due 
to  the  buildup  of  explosive  vapors  inside 
the  cover.  By  purging  the  space  beneath 
the  fixed  roof  with  another  gas,  such  as 
nitrogen,  these  safety  concerns  can  be 
alleviated.  For  a  system  with  the  vapor 
space  purged  and  vented  to  a  control 
device,  the  incremental  cost 
effectiveness  was  estimated  to  be  over 
$13.000/Mg  {$ll,800/ton)  of  VOC. 
Consequently,  EPA  concluded  there  is 
no  cost-effective  method  of  VOC 
destruction  or  removal  demonstrated  for 
DAFs. 

Fixed  roof  controls  on  air  flotation 
systems  serve  to  suppress  VOC 
emissions  temporarily,  rather  than  to 
destroy  VOC.  The  VOC  emissions  that 
are  suppressed  temporarily  by  the  fixed 
roof  system  are  merely  transported 
downstream  through  air  flotation 
effluent  and  froth.  Consequendy,  about 
60  Mg/year  (65  tons/year)  of  the  VOC 
emission  reduction  shown  in  the 
proposal  BID  actually  represents  the 
VOC  suppressed  temporarily  by  fixed 
roof  controls  on  air  flotation  systems, 
but  emitted  downsfream  at  uncontrolled 
emission  points. 

The  Agency  did  consider  DAF  froth 
recycling  as  an  alternative  method  for 
VOC  confrol.  However,  recycling  of 
froth  has  not  been  demonstrated  to  be  a 
practical  method  of  disposal  for  all 
refiners  because  the  froth  may  contain 
additives  such  as  coagulants.  The 
majority  of  refiners  landfarm  or  landfill 
froth  rather  than  recycle  it. 

Taken  together,  these  considerations 
led  the  Agency  to  decide  that  the  focus 


of  the  standards  should  be  on  the 
control  of  emissions  from  individual 
drain  systems  and  oil-water  separators, 
including  slop  oil  facilities,  rather  than 
on  air  flotation  systems.  Therefore,  air 
flotation  systems  are  not  covered  by  the 
final  standards. 

One  commenter  stated  that 
equalization  basins  located  upstream 
from  the  air  flotation  system  should  not 
be  included  in  the  definition  of  DAFs. 
According  to  this  commenter,  these  are 
very  large  basins  and  it  would  be 
difficult  to  place  covers  on  them.  A 
cover  could  also  be  dangerous  due  to 
the  large  surface  area  and  amount  of 
potential  air  leaks  into  the  cover. 

Equalization  basins  that  are  part  of  an 
air  flotation  system  have  been  excluded 
from  the  final  standards  for  essentially 
the  same  reasons  that  air  flotation 
systems  themselves  have  been  excluded 
(see  above).  The  recommended  method 
of  VOC  control  was  a  fixed  roof  which, 
like  DAFs,  would  suppress  VOC 
emissions  temporarily,  only  to  be 
emitted  at  some  uncontrolled  location 
downstream.  Thus,  there  are  no  cost- 
effective  methods  of  VOC  recovery  or 
destruction  that  have  been 
demonsfrated  for  these  facilities. 

Two  commenters  requested 
clarification  of  the  applicability  of  the 
proposed  standards  to  slop  oil  from  oil- 
water  separators  and  of  the  requirement 
in  the  proposed  standards  that  slop  oil 
be  collected  and  reused  or  disposed  of 
in  an  enclosed  system.  The  conmienters 
stated  that  these  requirements  could 
extend  the  applicability  of  the  standards 
to  segments  of  the  refinery  operation 
beyond  the  wastewater  system  itself, 
and  could  potentially  encompass  the 
entire  refinery  in  cases  where  slop  oil  is 
combined  with  refinery  feedstock.  The 
commenters  suggested  that  the  provision 
for  slop  oil  be  dropped  unless  a 
technical  basis  for  justifying  such  a 
requirement  can  be  demonstrated. 

The  final  standards-have  been  revised 
to  clarify  the  scope  of  the  regulation  of 
slop  oil  and  slop  oil  tanks.  In  the  final 
standards,  storage  vessels,  including 
slop  oil  tanks  auxiUary  to  oil-water 
separators,  are  regulated.  These  storage 
vessels  are  required  to  be  covered  with 
a  tightly  sealed  fixed  roof.  The  fixed 
roof  can  be  vented  with  a  pressure  relief 
valve  that  has  been  set  at  the  maximum 
pressure  necessary  for  proper  system 
operation,  but  such  that  the  pressure 
relief  valve  is  not  venting  continuously. 
Such  a  requirement  is  both  technically 
feasible  and  cost  effective  in  view  of  the 
VOC  emissions  potential  of  these 
imcovered  facilities. 

Emissions  from  slop  oil  are  regulated 
under  this  subpart  until  the  slop  oil 
reenters  a  process  unit  or  is  disposed  of. 


The  slop  oil  and  oily  wastewater  drawn 
from  slop  oil  handling  equipment  must 
be  collected,  stored,  transported,  reused, 
recycled,  or  disposed  of  in  an  enclosed 
system  (i.e.,  it  must  not  be  open  to  the 
atmosphere).  Once  slop  oil  is  retiuned  to 
the  process,  or  is  disposed  of,  it  is  no 
longer  within  the  scope  of  this 
regulation.  Another  limitation  on  the 
applicability  of  this  subpart  to  storage 
vessels,  including  slop  oil  tanks,  is 
posed  by  the  requirements  of  Subparts 
K,  Ka,  or  Kb  that  regulate  volatile 
organic  liquid  storage  vessels, 
depending  on  the  size  of  the  facility  and 
the  vapor  pressure  of  the  liquid  being 
stored.  The  NSPS  for  pefroleum  refinery 
wastewater  systems  does  not  apply  to 
storage  vessels  subject  to  the 
requirements  of  Subparts  K,  Ka,  or  Kb, 
although  the  transport,  recycling,  reuse, 
or  disposal  of  slop  oil  remains  subject  to 
the  standards  for  petroleum  refinery 
wastewater  systems  and  must  be  kept  in 
an  enclosed  system. 

B.  Definition  of  Affected  Facility/ 
Modification 

Seven  commenters  recommended  that 
the  definition  of  an  aggregate  facility  as 
a  separate  ejected  facility  be  deleted 
from  the  proposed  regulation.  The 
commenters  stated  that  a  refinery 
wastewater  system  is  normally  designea 
with  excess  capacity  and  VOC 
emissions  are  more  related  to  surface 
area  than  to  oil  volume.  Further,  the 
commenters  stated  that  there  are  no 
data  to  show  that  an  increase  in  the 
loading  of  VOC-bearing  wastes 
necessarily  results  in  an  increase  in 
refinery  wastewater  VOC  emissions. 
Therefore,  in  the  commenters"  view,  it  is 
not  appropriate  to  require  additional 
confrols  as  a  result  of  increased 
throughput  or  the  addition  of  one  new 
pump,  process  drain  or  process  unit.  The 
commenters  recommended  that  the 
standards  should  be  triggered  only  when 
the  capacity  of  the  wastewater  system  is 
expanded. 

The  EPA  disagrees  with  the 
commenters'  assertion  that  an  increase 
in  the  loading  of  VOC-bearing  wastes 
does  not  result  in  an  increase  in  refinery 
wastewater  system  VOC  emissions. 
Although  the  amount  of  wastewater 
surface  area  exposed  to  the  atmosphere 
does  affect  emissions,  the  concentration 
of  VOC  in  the  wastewater  along  with 
other  factors,  such  as  vapor  pressure 
and  temperature,  are  also  factors  in 
determining  the  emission  potential.  As  a 
result,  with  increases  in  throughput,  the 
volatile  organic  loading  also  increases 
when  the  surface  area  remains  constant. 
In  EPA's  view,  VOC  emissions  can 
increase  with  increased  loading  even  if 


the  capacity  of  the  wastewater  system 
(i.e.,  surface  area)  is  not  expanded. 

However,  in  order  to  ensure  that  the 
application  of  the  standards  to 
downstream  components  of  the 
wastewater  system  is  triggered  only  by 
significant  changes  to  the  system  that 
result  in  emission  increases,  EPA  has 
amended  the  definition  of  affected 
facility  in  the  final  regulation.  Under  the 
proposed  regulation,  any  physical  or 
operational  change  made  to  an 
aggregate  facility  that  resulted  in  an 
emissions  increase  would  have 
constituted  a  modification,  thereby 
making  the  standards  applicable  to  the 
changed  facility  and  all  regulated 
downstream  components  of  the 
wastewater  system.  Under  the  final 
regulation,  the  definition  of  affected 
facility  still  includes  the  "aggregate 
facility."  but  the  definition  has  been 
amended  to  clarify  what  constitutes  a 
modification  that  would  bring 
downstream  components  under  the 
regulation. 

In  the  final  regulation,  a  new 
paragraph  (b)  has  been  added  to  S  60.690 
that  states  that  a  modification  to  an 
aggregate  affected  faciUty  occurs  when 
a  new  individual  drain  system 
(consisting  of  process  drains  connected 
to  the  first  common  downsfream 
junction  box)  is  constructed  and  tied 
into  an  existing  refinery  wastewater 
system.  Under  the  final  regulation,  the 
new  individual  drain  system  and  the 
components  of  the  system  downstream 
from  the  new  individual  drain  system 
become  an  aggregate  affected  facility. 
This  definition  will  lead  to  the  control  of 
VOC  emissions  from  new  individual 
drain  systems  constructed  to  serve  new 
process  units  within  the  refinery,  as  well 
as  from  those  constructed  to  serve 
existing  process  units. 

The  new  paragraph  (b)  also  specifies 
that  the  capital  expenditure  exemption 
contained  in  §  60.14(e)(2)  of  the  General 
Provisions  does  not  apply  for  the 
addition  of  a  new  individual  drain 
system  under  this  regulation.  Section 
60.14(e)(2)  states  that  an  increase  in  the 
production  rate  of  an  existing  facility  is 
not  considered  a  modification  if  the 
increase  does  not  involve  a  capital 
expenditure.  A  capital  expenditure  for 
pefroleum  refineries  is  considered  to  be 
any  expenditure  greater  than  7  percent 
of  the  total  capital  cost  of  the  facility. 
The  intent  of  the  capital  expenditure 
clause  is  to  exclude  minor  changes  from 
coverage  under  the  NSPS.  The  addition 
of  a  new  individual  drain  system  is 
considered  a  significant  change  to  the 
aggregate  facility,  because  emissions  are 
significantly  increased  from 
downsfream  components  of  the 
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wastewater  facility.  Therefore,  under 
the  final  regulation,  the  addition  of  a 
new  individual  drain  system  to  an 
existing  wastewater  facility  that  results 
in  increased  emissions  would  constitute 
a  modification  of  an  aggregate  facility, 
even  if  no  capital  expenditure  is 
involved.  The  capital  expenditure 
exemption  is  retained  for  all  other 
physical  or  operational  changes  to 
wastewater  treatment  system 
components.  A  small  physical  or 
operational  change  within  an  existing 
individual  drain  system  (such  as  the 
addition  of  a  pomp]  that  does  not 
constitute  a  capital  expenditure  on  the 
aggregate  facility  would  not  be 
considered  a  modification  of  the 
aggregate  facility.  However,  such 
changes  may  still  constitute  a 
modification  to  the  individnal  facility 
(i.e.,  the  individual  drain  S3rsteml. 

C.  Selection  of  Control  Technology 

One  commenter  stated  that  the 

technical  basis  for  installing  sewer  seals 
for  emission  redactioR  is  flawed.  As 
described  by  the  comiBenter,  vapors 
trapped  by  the  sewer  drain  seals  will  be 
emitted  via  tlie  junction  box  to  prevent 
the  buildup  of  potentially  explosive 
vapors.  The  commenter  reconamended 
that  since  sewer  seals  will  not 
materially  reduce  emissionB,  this 
requirement  should  be  removed  from  the 
final  standards. 

The  overall  emission  reductions  from 
process  drain  seals  are  greater  than 
from  controls  on  junction  boxes  because 
of  the  greater  nuuoiber  of  process  drains 
within  a  process  unit  The  greater 
number  of  drains  exposes  more  surface 
area  and  thereby  provides  greater 
opportunity  for  volatilization. 

Based  on  the  assumption  that 
molecular  diffusion  and  convection  are 
the  primary  factors  ciffecting  VOC 
emissions  from  drains  and  jimction 
boxes,  and  in  light  of  the  potential 
safety  problems  of  water  seals  on 
junction  boxes,  vent  pipes  are  allowed 
to  provide  safe  and  effective  emissions 
control  from  junction  boxes.  Because  the 
rate  of  molecular  diffusion  and 
convection  are  Influenced  by  the  length 
of  the  vent  pipe  and  design  of  the  vent 
pipe  evening,  EPA  evaluated  the  effects 
of  different  size  vent  pipes.  Since  VOC 
diffusion  is  inversely  proportional  to  the 
diffusion  path  length,  the  greater  the 
vent  pipe  length,  the  lower  the  rate  at 
which  molecular  diffusion  can  transport 
VOC  into  the  air.  Also,  the  diameter  of 
the  vent  pipe  opening  affects  the 
emissions  due  to  convection.  Therefore, 
to  restrict  emissions  due  to  the  effects  of 
molecular  diffusion  and  convection  from 
jimction  box  vents,  EPA  has  determined 
that  a  vent  pipe  having  a  maximum 


diameter  of  1(L2  cenliaeters  (4  inches) 
and  a  mininuun  length  of  90  centimeters 
(3  feel)  will  be  required.  Thus,  a  vent 
pipe  is  allowed  to  avoid  safety 
problems,  but  a  maximum  diameter  and 
minimum  length  are  specified  in  order  to 
restrict  emissions  due  to  the  effects  of 
molecular  diffusion  and  convection. 

D.  Monitoring  Reqairements 

Two  commenters  stated  that  the 
requirement  for  weekly  inspection  of 
water  seals  on  drains  is  imnecessarily 
stringent  and  would  present  a 
signiKcant  burden  to  the  industry  given 
the  large  number  and  location  of  diese 
drains  in  a  refhiery.  According  to  the 
commenters,  drains  are  often  located  in 
areas  that  are  difficult  or  unsafe  to 
inspect  routinely.  The  commenters 
recommended  that  the  inspection 
frequency  for  process  drains  be  reduced 
to  once  a  month.  The  commenters 
further  stated  that  water  seals  also  tend 
to  be  maintained  by  precipitation, 
maintenance  washing,  and  use. 

The  EPA  agrees  that  drains  which  are 
kept  in  active  wastewater  service  will 
be  maintained  primarily  by  the  refinery 
wastewater  that  is  received  from  a 
process  trait,  as  well  as  by  precipitation 
and  maintenance  washing.  Inspections 
are  still  required,  hovrever,  to  make  sure 
that  the  water  seals  are  present  or  that 
the  seal  pots  are  properly  capped. 
Therefore,  the  inspection  frequency  has 
been  reduced  from  weekly  to  monthly 
for  drains  in  active  service.  For  drains 
that  are  removed  from  active  service, 
there  is  no  assurance  that  precipitation 
or  maintmaace  washing  will  maintain 
the  water  seaL  Coosequentiy,  a  weekly 
visual  at  physical  inspection  of  the 
water  seal  is  still  required  unless  a 
tightly  sealed  cap  or  plug  is  installed. 
Only  semiannual  inspections  are 
required  for  tighdy  sealed  caps  or  plugs 
on  drains  not  in  active  service  to  ensure 
that  caps  or  plugs  are  properly  in  place. 

Three  commenters  stated  that  the 
applicability  of  "no  detectable 
emissions"  to  specific  components  of  the 
refinery  wastewater  system  and  the 
associated  requirement  for  monitoring 
using  a  portable  hydrocarbon  monitor  to . 
detect  such  emissions  was  inappropriate, 
and  that  visual  inspection  would  be 
sufficient  Specifically,  the  commenters 
objected  to  the  application  of  the 
standards  to  equipment  with  fixed  roof 
controls  that  are  not  required  to  be 
vented  to  a  vapor  recovery  or 
destruction  control  device,  such  as 
junction  boxes  and  some  oil-water 
separators. 

The  final  standards  have  been  revised 
to  delete  the  "no  detectable  emissions" 
monitoring  requirement  for  junction 
boxes,  oil-water  separators,  and  other 


components  of  the  affected  refinery 
wastewater  system  Ibat  are  oaX  vented 
to  a  vapor  recovery  or  destruction 
control  device,  the  Agency  agrees  with 
the  comment  that  visual  iaspectioa 
coupled  with  follow-up  repair  and 
maintenance  is  sufficient  to  prevent 
leaks  of  VOC  through  faulty  or  poorly 
maintained  joints,  seals,  or  gaskets. 
Therefore,  the  final  standards  are  the 
same  as  proposed  for  visual  inspection 
of  all  joints,  seams,  access  doors,  and 
other  emisston  sources  on  junction 
boxes,  sewer  lines,  oil-water  separators 
and  any  other  components  of  the 
refinery  wastewater  system  that  are 
sabject  to  the  standards. 

For  oil-water  separators  with  closed 
vent  systnns  and  other  closed  systems, 
such  as  dosed  dram  systems,  the  "no 
detectable  emissions"  requirement 
specified  in  the  proposed  rufe  is 
maintained  in  the  final  rule.  For  dosed 
vent  systems,  monitoring  and  inspection 
would  be  required  of  joints,  seams, 
access  doors,  and  other  potential 
emission  sources  when  the  fadlity 
becomes  subject  to  the  standards,  and 
semiannually  thereafter  to  ensure  that 
there  are  'iio  detectable  emissions 
indicated  by  an  instrument  reading  of 
less  than  500  ppm  above  background 
levels."  The  EPA  Mediod  21  would  be 
the  applicable  test  method  for  these 
facilities. 

V.  Administrativa 

The  dodcet  is  an  oi^ganized  and 
complete  file  of  all  die  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  materia!  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  membCTS  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket  except  for 
interagency  review  materials,  will  serve 
as  the  record  in  case  of  judicial  review 
[section  307(d)(7)(A)]. 

The  effective  date  of  this  regulation  is 
November  23, 1988.  Section  111  of  the 
Clean  Air  Act  provides  that  standards  of 
performance  or  revisions  thereof 
become  effective  upon  promulgation  and 
apply  to  affected  facilities  of  which  the 
construction  or  modification  was 
commenced  after  the  date  of  proposal. 
May  4. 1987. 

As  prescribed  by  section  111,  the 
promulgation  of  these  standards  was     -. 
preceded  by  the  Administrator's 


determination  pursuant  to  40  CFR  60.16 
that  fugitive  sources  of  VOC  emissions 
from  petroleiun  refineries,  induding 
wastewater  systems,  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare  (44  FR  49222, 
August  21, 1979,  and  as  amended  by  47 
FH  31876.  July  23, 1982).  In  accordance 
with  section  117  of  the  Act  publication 
of  these  promulgated  standards  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  exp>ert8  and  Federal 
departments  and  agencies. 

This  regidation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clear  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
promulgated  under  section  111(b)  of  the 
Act.  An  economic  impact  assessment 
was  prepared  for  this  regulation  and  for 
other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
standards  to  ensure  that  cost  was 
carefully  considered  in  determining 
BDT.  The  economic  impact  assessment 
is  included  in  the  BID  for  the  proposed 
standards. 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  Part  60,  Subpart  A 
and  Subpart  QQQ)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  at  seq.  and  have  been 
assigned  OMB  control  number  (2060- 
0172). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  8,430  hours  annually,  with  an  average 
of  140  hours  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  biu'den  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch.  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
Stieet  SW.,  Washington,  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  20503. 


Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and  therefore  subject  to 
the  requirements  of  a  regulatory  impact 
analysis  (RIA).  The  Agency  has 
determined  that  this  regulation  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  Section  1  of  the 
Executive  Order  as  grounds  for  finding  a 
regulation  to  be  a  "major  rule."  The 
industry-wide  annualized  costs  in  the 
fifth  year  after  the  standards  would  go 
into  effect  would  be  about  $1.1  million, 
less  than  the  $100  million  established  as 
the  first  criterion  for  a  major  regulation 
in  the  Executive  Order.  The  estimated 
price  increase  of  less  than  0.1  percent 
associated  with  the  proposed  standards 
would  not  be  considered  a  "major 
increase  in  costs  or  prices"  spedfied  as 
the  second  criterion  in  the  Executive 
Order.  The  economic  analysis  of  the 
proposed  standards'  effect  on  the 
industry  did  not  indicate  any  significant 
adverse  effects  on  competition, 
investment  productivity,  employment 
innovation,  or  the  ability  of  U.S.  firms  to 
compete  v»rith  foreign  firms  (the  third 
criterion  in  the  Executive  Order).  The 
Agency  has,  therefore,  concluded  that 
this  regulation  is  not  a  "major  rule" 
under  Exectuive  Order  12291. 

This  regidation  was  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
EPA  response  to  those  comments  are 
available  for  public  inspection  in  Docket 
No.  A-82-39.  EPA's  Centi-al  Docket 
Section,  South  Conference  Center,  Room 
4,  401  M  Street  SW.,  Washington.  DC 
20460. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibihty  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  these  standards 
impose  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  GO 

Air  pollution  control. 
Intergovernmental  relations.  Petroleum 
refining,  Reporting  and  recordkeeping 
requirements. 


Date:  November  a  1968. 
Lee  M.  Thomat, 

A  dministrator. 

PART  60— AMENDED 


For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  60  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  101.  111.  114. 116.  301. 
Clean  Air  Act  as  amended  (42  U.S.C  7401. 
7411.  7414.  7416,  7601). 

2.  By  adding  a  new  subpart  as  follows: 

Subpart  OOQ— Standards  of  Part ormanca 
for  VOC  EmisskMis  From  Patrolaum 
Refinery  Wastewater  Systems 

Sec. 

60.690  Applicability  and  designation  of 
affected  facility. 

60.691  Definitions. 
60.692-1     Standards:  General. 
60.692-2     Standards:  Individual  drain 

systems. 
60.692-3    Standards:  Oil-Water  separators. 
60.692-4    Standards:  Aggregate  fadlity. 
60.692-5    Standards:  Closed  vent  systems 

and  control  devices. 
60.692-6    Standards:  Delay  of  repair. 
60.682-7    Standards:  Delay  of  compliance. 
60.693-1     Alternative  standards  for 

individual  drain  systems. 
60.093-2    Alternative  standards  for  oil-water 

separators. 

60.694  Permission  to  use  alternative  means 
of  emission  limitation. 

60.695  Monitoring  of  operations. 

60.696  Performance  test  methods  and 
procedures  and  compliance  provisions. 

60.687    Recordkeeping  requirements. 

60.698  Reporting  requirements. 

60.699  Delegation  of  authority. 

Subpart  QQQ— Standard*  of 
Performance  for  VOC  Emissiofis  From 
Petroleum  Refinery  Wastewater 
Systems 

§60.690    AppUcabUity  and  designation  of 
affected  facMlty. 

(a)(1)  The  provisions  of  this  subpart 
apply  to  affected  facilities  located  in 
petroleum  refineries  for  which 
construction,  modification,  or 
reconstruction  is  commenced  after  May 
4, 1987. 

(2)  An  individual  drain  system  is  a 
separate  affected  facility. 

(3)  An  oil-water  separator  is  a 
separate  affected  facility. 

(4)  An  aggregate  facility  is  a  separate 
affected  facility. 

(b)  Notwithstanding  the  provisions  of 
40  CFR  60.14(e)(2).  the  construction  or 
installation  of  a  new  individual  drain 
system  shall  constitute  a  modification  to 
an  affected  facility  described  in 
§  60.690(a)(4).  For  purposes  of  this 
paragraph,  a  new  individual  drain 
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system  shall  be  limited  to  all  process 
drains  and  the  first  common  junction 
box. 

§  60.691    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act  or  in  Subpart  A  of 
40  CFR  Part  60,  and  the  following  terms 
shall  have  the  specific  meanings  given 
them. 

"Active  service"  means  that  a  drain  is 
receiving  refinery  wastewater  from  a 
process  unit  that  will  continuously 
maintain  a  water  seal. 

"Aggregate  facility"  means  an 
individual  drain  system  together  with 
ancillary  downstream  sewer  lines  and 
oil-water  separators,  down  to  and 
including  the  secondary  oil-water 
separator,  as  applicable. 

"Catch  basin"  means  an  open  basin 
which  serves  as  a  single  collection  point 
for  stormwater  runoff  received  directly 
from  refinery  surfaces  and  for  refinery 
wastewater  from  process  drains. 

"Closed  vent  system"  means  a  system 
that  is  not  open  to  the  atmosphere  and  is 
composed  of  piping,  connections,  and,  if 
necessary,  flow  inducing  devices  that 
transport  gas  or  vapor  from  an  emission 
source  to  a  control  device. 

"Completely  closed  drain  system" 
means  an  individual  drain  system  that  is 
not  open  to  the  atmosphere  and  is 
equipped  and  operated  with  a  closed 
vent  system  and  control  device 
complying  with  the  requirements  of 
§  60.892-5. 

"Control  device"  means  an  enclosed 
combustion  device,  vapor  recovery 
system  or  flare. 

"Fixed  roof*  means  a  cover  that  is 
mounted  to  a  tank  or  chamber  in  a 
stationary  manner  and  which  does  not 
move  with  fluctuations  in  wastewater 
levels. 

"Floating  roof  means  a  pontoon-type 
or  double-deck  type  cover  that  rests  on 
the  liquid  surface. 

"Gas-tight"  means  operated  with  no 
detectable  emissions. 

"Individual  drain  system"  means  all 
process  drains  coimected  to  the  first 
common  downstream  junction  box.  The 
term  includes  all  such  drains  and 
common  junction  box,  together  with 
their  associated  sewer  lines  and  other 
junction  boxes,  down  to  the  receiving 
oil-water  separator. 

"Junction  box"  means  a  manhole  or 
access  point  to  a  wastewater  sewer 
system  line. 

"No  detectable  emissions"  means  less 
than  500  ppm  above  background  levels, 
as  measured  by  a  detection  instrument 
in  accordance  with  Method  21  in 
Appendix  A  of  40  CFR  Part  60. 


"Non-contact  cooling  water  system" 
means  a  once-through  drain,  collection 
and  treatment  system  designed  and 
operated  for  collecting  cooling  water 
which  does  not  come  into  contact  with 
hydrocarbons  or  oily  wastewater  and 
which  is  not  recirculated  through  a 
cooling  tower. 

"Oil-water  separator"  means 
wastewater  treatment  equipment  used 
to  separate  oil  from  water  consisting  of 
a  separation  tank,  which  also  includes 
the  forebay  and  other  separator  basins, 
skimmers,  weirs,  grit  chambers,  and 
sludge  hoppers.  Slop  oil  facilities, 
including  tanks,  are  included  in  this 
term  along  with  storage  vessels  and 
auxiliary  equipment  located  between 
individual  drain  systems  and  the  oil- 
water  separator.  This  term  does  not 
include  storage  vessels  or  auxiliary 
'  equipment  which  do  not  come  in  contact 
with  or  store  oily  wastewater. 

"Oily  wastewater"  means  wastewater 
generated  during  the  refinery  process 
which  contains  oil,  emulsified  oil,  or 
other  hydrocarbons.  Oily  wastewater 
originates  from  a  variety  of  refinery 
processes  including  cooling  water, 
condensed  stripping  steam,  tank  draw- 
off,  and  contact  process  water. 

"Petroleum"  means  the  crude  oil 
removed  from  the  earth  and  the  oils 
derived  from  tar  sands,  shale,  and  coal. 

"Petroleum  refinery"  means  any 
facility  engaged  in  producing  gasoline, 
kerosene,  distillate  fuel  oils,  residual 
fuel  oils,  lubricants,  or  other  products 
through  the  distillation  of  petroleum,  or 
through  the  redistillation  of  petroleum, 
cracking,  or  reforming  unfinished 
petroleum  derivatives. 

"Sewer  line"  means  a  lateral,  trunk 
line,  branch  line,  ditch,  channel,  or  other 
conduit  used  to  convey  refinery 
wastewater  to  downstream  components 
of  a  refinery  wastewater  treatment 
system.  This  term  does  not  include 
buried,  below-grade  sewer  lines. 

"Slop  oil"  means  the  floating  oil  and 
solids  that  accumulate  on  the  surface  of 
an  oil-water  separator. 

"Storage  vessel"  means  any  tank, 
reservoir,  or  container  used  for  the 
storage  of  petroleum  liquids,  including 
oily  wastewater. 

"Stormwater  sewer  system"  means  a 
drain  and  collection  system  designed 
and  operated  for  the  sole  purpose  of 
collecting  stormwater  and  which  is 
segregated  from  the  process  wastewater 
collection  system. 

"Wastewater  system"  means  any 
component,  piece  of  equipment,  or 
installation  that  receives,  treats,  or 
processes  oily  wastewater  from 
petroleum  refinery  process  units. 

"Water  seal  controls"  means  a  seal 
pot,  p-leg  trap,  or  other  type  of  frap  filled 


with  water  that  has  a  design  capability 
to  create  a  water  barrier  between  the 
sewer  and  the  atmosphere. 

§  60.692-1    Standards:  General. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  requirements  of 

§§  60.692-1  to  60.692-5  and  with 

§§  60.693-1  and  60.693-2,  except  during 

periods  of  startup,  shutdown,  or 

malfunction. 

(b)  Compliance  with  §§  60.692-1  to 
60.692-5  and  with  §S  60.693-1  and 
60.693-2  will  be  determined  by  review  of 
records  and  reports,  review  of 
performance  test  results,  and  inspection 
using  the  methods  and  procedures 
specified  in  9  60.696. 

(c)  Permission  to  use  alternative 
means  of  emission  limitation  to  meet  the 
requirements  of  S  S  60.692-2  through 
60.692-4  may  be  granted  as  provided  in 
§60.694. 

(d)(1)  Stormwater  sewer  systems  are 
not  subject  to  the  requirements  of  this 
subpart. 

(2)  Ancillary  equipment,  which  is 
physically  separate  from  the  wastewater 
system  and  does  not  come  in  contact 
with  or  store  oily  wastewater,  is  not 
subject  to  the  requirements  of  this 
subpart. 

(3)  Non-contact  cooling  water  systems 
are  not  subject  to  the  requirements  of 
this  subpart. 

(4)  An  owner  or  operator  shall 
demonstrate  compliance  with  the 
exclusions  in  paragraphs  (d)(1),  (d)(2), 
and  (d)(3)  of  this  section  as  provided  in 
§  60.697  (h),  (i),  and  (j). 

§  60.692-2    Standards:  Individual  drain 
systems. 

(a)(1)  Each  drain  shall  be  equipped 
with  water  seal  controls. 

(2)  Each  drain  in  active  service  shall 
be  checked  by  visual  or  physical 
inspection  initially  and  monthly 
thereafter  for  indications  of  low  water 
levels  or  other  conditions  that  would 
reduce  the  effectiveness  of  the  water 
seal  confrols. 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  each  drain  out  of 
active  service  shall  be  checked  by  visual 
or  physical  inspection  initially  and 
weekly  thereafter  for  indications  of  low 
water  levels  or  other  problems  that 
could  result  in  VOC  emissions. 

(4)  As  an  alternative  to  the 
requirements  in  paragraph  (a)(3)  of  this 
section,  if  an  owner  or  operator  elects  to 
install  a  tightly  sealed  cap  or  plug  over  a 
drain  that  is  out  of  service,  inspections 
shall  be  conducted  initially  and 
semiannually  to  ensure  caps  or  plugs  are 
in  place  and  properly  installed. 


(5)  Whenever  low  water  levels  or 
missing  or  improperly  installed  caps  or 
plugs  are  identified,  water  shall  be 
added  or  first  efforts  at  repair  shall  be 
made  as  soon  as  practicable,  but  not 
later  than  24  hours  after  detection, 
except  as  provided  in  S  60.692-6. 

(b)(1)  Junction  boxes  shall  be 
equipped  with  a  cover  and  may  have  an 
open  vent  pipe.  The  vent  pipe  shall  be  at 
least  90  cm  (3  ft)  in  length  and  shall  not 
exceed  10.2  cm  (4  in)  in  diameter. 

(2)  Junction  box  covers  shall  have  a 
tight  seal  around  the  edge  and  shall  be 
kept  in  place  at  all  times,  except  during 
inspection  and  maintenance. 

(3)  Junction  boxes  shall  be  visually 
inspected  initially  and  semiannually 
thereafter  to  ensure  that  the  cover  is  in 
place  and  to  ensure  that  the  cover  has  a 
tight  seal  around  the  edge. 

(4)  If  a  broken  seal  or  gap  is  identified. 
first  effort  at  repair  shall  be  made  as 
soon  as  practicable,  but  not  later  than  15 
calendar  days  after  the  broken  seal  or 
gap  is  identified,  except  as  provided  in 

S  60.692-6. 

(c)(1)  Sewer  lines  shall  not  be  open  to 
the  atmosphere  and  shall  be  covered  or 
enclosed  in  a  manner  so  as  to  have  no 
visual  gaps  or  cracks  in  joints,  seals,  or 
other  emission  interfaces. 

(2)  The  portion  of  each  unburied 
sewer  line  shall  be  visually  inspected 
initially  and  semiannually  thereafter  for 
indication  of  cracks,  gaps,  or  other 
problems  that  could  result  in  VOC 
emissions. 

(3)  Whenever  cracks,  gaps,  or  other 
problems  are  detected,  repairs  shall  be 
made  as  soon  as  practicable,  but  not 
later  than  15  calendar  days  after 
identification,  except  as  provided  in 

§  60.692-^. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  modified  or 
reconstructed  individual  drain  system 
that  has  a  catch  basin  in  the  existing 
configuration  prior  to  May  4, 1987  shall 
be  exempt  from  the  provisions  of  this 
section. 

(e)  Refinery  wastewater  routed 
through  new  process  drains  and  a  new 
first  common  downstream  junction  box, 
either  as  part  of  a  new  individual  drain 
system  or  an  existing  individual  drain 
system,  shall  not  be  routed  through  a 
downstream  catch  basin. 

§60.692-3    Standards:  OU-water 
separators. 

(a)  Each  oil-water  separator  tank,  slop 
oil  tank,  storage  vessel,  or  other 
auxiliary  equipment  subject  to  the 
requirements  of  this  subpart  shall  be 
equipped  and  operated  with  a  fixed  roof, 
which  meets  the  following  . 
specifications,  except  as  provided  in 


paragraph  (d)  of  this  section  or  in 
§  60.693-2. 

(1)  The  fixed  roof  shall  be  installed  to 
completely  cover  the  separator  tank, 
slop  oil  tank,  storage  vessel,  or  other 
auxiliary  equipment  with  no  separation 
between  the  roof  and  the  walL 

(2)  The  vapor  space  under  a  fixed  roof 
shall  not  be  purged  unless  the  vapor  is 
directed  to  a  control  device. 

(3)  If  the  roof  has  access  doors  or 
openings,  such  doors  or  openings  shall 
be  gasketed,  latched,  and  kept  closed  at 
all  times  during  operation  of  the 
separator  system,  except  during 
inspection  and  maintenance. 

(4)  Roof  seals,  access  doors,  and  other 
openings  shall  be  checked  by  visual 
inspection  initially  and  semiannually 
thereafter  to  ensure  that  no  cracks  or 
gaps  occur  between  the  roof  and  wall 
and  that  access  doors  and  other 
openings  are  closed  and  gasketed 
properly. 

(5)  When  a  broken  seal  or  gasket  or 
other  problem  is  identified,  first  efforts 
at  repair,  shall  be  made  as  soon  as 
practicalle,  but  not  later  than  15 
calendar  days  after  it  is  identified, 
except  as  provided  in  §  60.692-6. 

(b)  Each  oil-water  separator  tank  or 
auxiliary  equipment  with  a  design 
capacity  to  treat  more  than  16  liters  per 
second  (250  gpm)  of  refinery  wastewater 
shall,  in  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  be 
equipped  and  operated  with  a  closed 
vent  system  and  control  device,  which 
meet  the  requirements  of  5  60.692-5. 
except  as  provided  in  paragraph  (c)  of 
this  section  or  in  9  60.693-2. 

(c)(1)  Each  modified  or  reconstructed 
oil-water  separator  tank  with  a 
maximum  design  capacity  to  treat  less 
than  38  liters  per  second  (600  gpm)  of 
refinery  wastewater  which  was 
equipped  and  operated  with  a  fixed  roof 
covering  the  entire  separator  tank  or  a 
portion  of  the  separator  tank  prior  to 
May  4, 1987  shall  be  exempt  from  the 
requirements  of  paragraph  (b)  of  this 
section,  but  shall  meet  the  requirements 
of  paragraph  (a)  of  this  section,  or  may 
elect  to  comply  with  paragraph  (c)(2)  of 
this  section. 

(2)  The  owner  or  operator  may  elect  to 
comply  with  the  requirements  of 
paragraph  (a)  of  this  section  for  the 
existing  fixed  roof  covering  a  portion  of 
the  separator  tank  and  comply  with  the 
requirements  for  floating  roofs  in 
§  60.693-2  for  the  remainder  of  the 
separator  tank. 

(d)  Storage  vessels,  including  slop  oil 
tanks  and  other  auxiliary  tanks  that  are 
subject  to  the  requirements  of  40  CFR 
Subparts  K,  Ka,  or  Kb,  are  not  subject  to 
the  requirements  of  this  section. 


(e)  Slop  oil  from  an  oil-water 
separator  tank  and  oily  wastewater 
from  slop  oil  handling  equipment  shall 
be  collected,  stored,  transported, 
recycled,  reused,  or  disposed  of  in  an 
enclosed  system.  Once  slop  oil  is 
returned  to  the  process  unit  or  is 
disposed  of,  it  is  no  longer  within  the 
scope  of  this  subpart.  Equipment  used  in 
handling  slop  oil  shall  be  equipped  with 
a  fixed  roof  meeting  the  requirements  of 
paragraph  (a)  of  this  section. 

(f)  Each  oil-water  separator  tank,  slop 
oil  tank,  storage  vessel,  or  other 
auxiliary  equipment  that  is  reqtiired  to 
comply  with  paragraph  (a)  of  this 
section,  and  not  paragraph  (b)  of  this 
section,  may  be  equipped  with  a 
pressure  control  valve  as  necessary  for 
proper  system  operation,  llie  pressure 
control  valve  shall  be  set  at  the 
maximum  pressure  necessary  for  proper 
system  operation,  but  such  that  the 
value  will  not  vent  continuously. 

§60.692-4    Standards:  Aggregate  facWty. 

A  new,  modified,  or  reconstructed 
aggregate  facility  shall  comply  with  the 
requirements  of  99  60.692-2  and  60.692- 
3. 

§60.692-8    Standards:  Ctoeed  vent 


(a)  Enclosed  combustion  devices  shall 
be  designed  and  operated  to  reduce  the 
VOC  emissions  vented  to  them  with  an 
efficiency  of  95  percent  or  greater  or  to 
provide  a  minimum  residence  time  of 
0.75  seconds  at  a  minimum  temperature 
of  816°C  (1,500''F). 

(b)  Vapor  recovery  systems  (for 
example,  condensers  and  adsorbers) 
shall  be  designed  and  operated  to 
recover  the  VOC  emissions  vented  to 
them  with  an  efficiency  of  95  percent  or 
greater. 

(c)  Flares  used  to  comply  with  this 
subpart  shall  comply  with  the 
requirements  of  40  CFR  60.ia 

(d)  Closed  vent  systems  and  control 
devices  used  to  comply  with  provisions 
of  this  subpart  shall  be  operated  at  all 
times  when  emissions  may  be  vented  to 
them. 

(e)(1)  Closed  vent  systems  shall  be 
designed  and  operated  with  no 
detectable  emissions,  as  indicated  by  an 
instrument  reading  of  less  than  500  ppm 
above  background,  as  determined  during 
the  initial  and  semiannual  inspections 
by  the  methods  specified  in  9  60.896. 

(2)  Closed  vent  systems  shall  be 
purged  to  direct  vapor  to  the  control 
device. 

(3)  A  flow  indicator  shall  be  installed 
on  a  vent  stream  to  a  control  device  to 
ensure  that  the  vapors  are  being  routed 
to  the  device. 


■^ 


BEST  COPY  AVAILABLE 


47626    Federal  Register  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Rules  and  Regulations 


- 
Federal  Register  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Rules  and  Regulations    47627 


(4)  All  gauging  and  sampling  devices 
shall  be  gas-tight  except  when  gauging 
or  sampling  is  taking  place. 

(5)  When  emissions  from  a  closed 
system  are  detected,  first  efforts  at 
repair  to  eliminate  the  emissions  shall 
be  made  as  soon  as  practicable,  but  not 
later  than  30  calendar  days  from  the 
date  the  emissions  are  detected,  except 
as  provided  in  S  60.692-6. 

§  60.692-6    Standards:  Delay  of  repair. 

(a)  Delay  of  repair  of  facilities  that  are 
subject  to  the  provisions  of  this  subpart 
will  be  allowed  if  the  repair  is 
technically  impossible  without  a 
complete  or  partial  refinery  or  process 
unit  shutdown. 

(b)  Repair  of  such  equipment  shall 
occur  before  the  end  of  the  next  refinery 
or  process  unit  shutdown. 

§  60.692-7    Standards:  Delay  of 
compliance. 

(a)  Delay  of  compliance  of  modified 
individual  drain  systems  with  ancillary 
downstream  treatment  components  will 
be  allowed  if  compliance  with  the 
provisions  of  this  subpart  cannot  be 
achieved  without  a  refinery  or  process 
unit  shutdown. 

(b)  Installation  of  equipment 
necessary  to  comply  with  the  provisions 
of  this  subpart  shall  occur  no  later  than 
the  next  scheduled  refinery  or  process 
unit  shutdown. 

§  60.693-1    Alternative  standards  for 
Individual  drain  systems. 

(a)  An  owner  or  operator  may  elect  to 
construct  and  operate  a  completely 
closed  drain  system. 

(b)  Each  completely  closed  drain 
system  shall  be  equipped  and  operated 
with  a  closed  vent  system  and  control 
device  complying  with  the  requirements 
of  §  60.692-5. 

(c)  An  owner  or  operator  must  notify 
the  Administrator  in  the  report  required 
In  40  CFR  60.7  that  the  owner  or 
operator  has  elected  to  construct  and 
operate  a  completely  closed  drain 
system. 

(d)  If  an  owner  or  operator  elects  to 
comply  with  the  provisions  of  this 
section,  then  the  owner  or  operator  does 
not  need  to  comply  with  the  provisions 
of  §§  60.692-2  or  60.694. 

(e)(1)  Sewer  lines  shall  not  be  open  to 
the  atmosphere  and  shall  be  covered  or 
enclosed  in  a  manner  so  as  to  have  no 
visual  gaps  or  cracks  in  joints,  seals,  or 
other  emission  interfaces. 

(2)  The  portion  of  each  unburied 
sewer  line  shall  be  visually  inspected 
initially  and  semiannually  thereafter  for 
indication  of  cracks,  gaps,  or  other 
problems  that  could  result  in  VOC 
emissions. 


(3)  Whenever  cracks,  gaps,  or  other 
problems  are  detected,  repairs  shall  be 
made  as  soon  as  practicable,  but  not 
later  than  15  calendar  days  after 
identification,  except  as  provided  in 
§  60.692-6. 

§  60.693-2    Alternative  standards  for  oil- 
water  separators. 

(a)  An  owner  or  operator  may  elect  to 
construct  and  operate  a  fioating  roof  on 
an  oil-water  separator  tank,  slop  oil 
tank,  storage  vessel,  or  other  auxiliary 
equipment  subject  to  the  requirements 
or  this  subpart  which  meets  the 
following  specifications. 

(1)  Each  floating  roof  shall  be 
equipped  with  a  closure  device  between 
the  wall  of  the  separator  and  the  roof 
edge.  The  closure  device  is  to  consist  of 
a  primary  seal  and  a  secondary  seal. 

(i)  The  primary  seal  shall  be  a  liquid- 
mounted  seal. 

(A)  A  liquid-mounted  seal  means  a 
foam-  or  liquid-filled  seal  mounted  in 
contact  with  the  liquid  between  the  wall 
of  the  separator  and  the  fioating  roof. 

(B)  The  gap  width  between  the 
primary  seal  and  the  separator  wall 
shall  not  exceed  3.8  cm  (1.5  in.)  at  any 
point. 

(C)  The  total  gap  area  between  the 
primary  seal  and  the  separator  wall 
shall  not  exceed  67  cmVm  (3.2  in.Vh]  of 
separator  wall  perimeter. 

(ii)  The  secondary  seal  shall  be  above 
the  primary  seal  and  cover  the  annular 
space  between  the  floating  roof  and  the 
wall  of  the  separator. 

(A)  The  gap  width  between  the 
secondary  seal  and  the  separator  wall 
shall  not  exceed  1.3  cm  (0.5  in.)  at  any 
point. 

(B)  The  total  gap  area  between  the 
secondary  seal  and  the  separator  wall 
shall  not  exceed  6.7  cmVm  (0.32  in.Vft) 
of  separator  wall  perimeter. 

(iii)  The  maximum  gap  width  and  total 
gap  area  shall  be  determined  by  the 
methods  and  procedures  specified  in 
§  60.696(d). 

(A)  Measurement  of  primary  seal  gaps 
shall  be  performed  within  60  calendar 
days  after  initial  installation  of  the 
fioating  roof  and  introduction  of  refinery 
wastewater  and  once  every  5  years 
thereafter. 

(B)  Measurement  of  secondary  seal 
gaps  shall  be  performed  within  60 
calendar  days  of  initial  introduction  of 
refinery  wastewater  and  once  every 
year  thereafter. 

(iv)  The  owner  or  operator  shall  make 
necessary  repairs  within  30  calendar 
days  of  identification  of  seals  not 
meeting  the  requirements  listed  in 
paragraphs  (a)(1)  (i)  and  (ii)  of  this 
section. 


(2)  Except  as  provided  in  paragraph 
(a)(4]  of  this  section,  each  opening  in  the 
roof  shall  be  equipped  with  a  gasketed 
cover,  seal,  or  lid,  which  shall  be 
maintained  in  a  closed  position  at  all 
times,  except  during  inspection  »nd 
maintenance. 

(3)  The  roof  shall  be  floating  on  the 
liquid  (i.e..  off  the  roof  supports)  at  all 
times  except  during  abnormal 
conditions  (i.e..  low  flow  rate). 

(4)  The  floating  roof  may  be  equipped 
with  one  or  more  emergency  roof  drains 
for  removal  of  stormwater.  Each 
emergency  roof  drain  shall  be  fitted  with 
a  slotted  membrane  fabric  cover  that 
covers  at  least  90  percent  of  the  drain 
opening  area  or  a  flexible  fabric  sleeve 
seal. 

(5)(i)  Access  doors  and  other  openings 
shall  be  visually  inspected  initially  and 
semiannually  thereafter  to  ensure  that 
there  is  a  tight  fit  around  the  edges  and 
to  identify  other  problems  that  could 
result  in  VOC  emissions. 

(ii)  When  a  broken  seal  or  gasket  on 
an  access  door  or  other  opening  is 
identified,  it  shall  be  repaired  as  soon  as 
practicable,  but  not  later  than  30 
calendar  days  after  it  is  identified, 
except  as  provided  in  §  60.692-6. 

(b)  An  owner  or  operator  must  notify 
the  Administrator  in  the  report  required 
by  40  CFR  60.7  that  the  owner  or 
operator  has  elected  to  construct  and 
operate  a  floating  roof  under  paragraph 
(a)  of  this  section. 

(c)  For  portions  of  the  oil-water 
separator  tank  where  it  is  infeasible  to 
construct  and  operate  a  floating  roof, 
such  as  the  skimmer  mechanism  and 
weirs,  a  fixed  roof  meeting  the 
requirements  of  §  60.692-3(a)  shall  be 
installed. 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  an  owner  or 
operator  elects  to  comply  with  the 
provisions  of  this  section,  then  the 
owner  or  operator  does  not  need  to 
comply  with  the  provisions  of  §§  60.692- 
3  or  60.694  applicable  to  the  same 
facilities. 

§  60.694    Permission  to  use  alternative 
means  of  emission  limitation. 

(a)  If,  in  the  Administrator's  judgment, 
an  alternative  means  of  emission 
limitation  will  achieve  a  reduction  in 
VOC  emissions  at  least  equivalent  to 
the  reduction  in  VOC  emissions 
achieved  by  the  applicable  requirement 
in  §  60.692.  the  Administrator  will 
publish  in  the  Federal  Register  a  notice 
permitting  the  use  of  the  alternative 
means  for  purposes  of  compliance  with 
that  requirement.  The  notice  may 
condition  the  permission  on 
requirements  related  to  the  operation 


and  maintenance  of  the  alternative 
means. 

(b)  Any  notice  under  paragraph  (a)  of 
this  section  shall  be  published  only  after 
notice  and  an  opportunity  for  a  hearing. 

(c)  Any  person  seeking  permission 
under  this  section  shall  collect,  verify, 
and  submit  to  the  Administrator 
information  showing  that  the  alternative 
means  achieves  equivalent  emission 
reductions. 

§  60.695    Monitoring  of  operations. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
install,  calibrate,  maintain,  and  operate 
according  to  manufacturer's 
specifications  the  following  equipment, 
unless  alternative  monitoring 
procedures  or  requirements  are 
approved  for  that  facility  by  the 
Administrator. 

(1)  Where  a  thermal  incinerator  is 
used  for  VOC  emission  reduction,  a 
temperature  monitoring  device  equipped 
with  a  continuous  recorder  shall  be  used 
to  measure  the  temperature  of  the  gas 
stream  in  the  combustion  zone  of  the 
incinerator.  The  temperature  monitoring 
device  shall  have  an  accuracy  of  1 
percent  of  the  temperature  being 
measured  in  'C  or  ±0.5  "C  (±1.0  '¥], 
whichever  is  greater. 

(2)  Where  a  catalytic  incinerator  is 
used  for  VOC  emission  reduction, 
temperature  monitoring  devices,  each 
equipped  with  a  continuous  recorder 
shall  be  used  to  measure  the 
temperature  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed  of  the  incinerator.  The 
temperature  monitoring  devices  shall 
have  an  accuracy  of  1  percent  of  the 
temperature  being  measured  in  °C  or 
±0.5  °C  (±1.0  'F),  whichever  is  greater. 

(3)  Where  a  carbon  adsorber  is  used 
for  VOC  emissions  reduction,  a 
monitoring  device  that  continuously 
indicates  and  records  the  VOC 
concentration  level  or  reading  of 
organics  in  the  exhaust  gases  of  the 
control  device  outlet  gas  stream  or  inlet 
and  outlet  gas  stream  shall  be  used. 

(4)  Where  a  flare  is  used  for  VOC 
emission  reduction,  the  owner  or 
operator  shall  comply  with  the 
monitoring  requirements  of  40  CFR 
60.18(f)(2). 

(b)  Where  a  VOC  recovery  device 
other  than  a  carbon  adsorber  is  used  to 
meet  the  requirements  specified  in 
S  60.692-5(a).  the  owner  or  operator 
shall  provide  to  the  Administrator 
information  describing  the  operation  of 
the  control  device  and  the  process 
parameter(s)  that  would  indicate  proper 
operation  and  maintenance  of  the 
device.  The  Administrator  may  request 
further  information  and  will  specify 


appropriate  monitoring  procedures  or 
requirements. 

(c)  An  alternative  operational  or 
process  parameter  may  be  monitored  if 
it  can  be  demonstrated  that  another 
parameter  will  ensure  that  the  control 
device  is  operated  in  conformance  with 
these  standards  and  the  control  device's 
design  specifications. 

S  60.696    Performance  test  methods  and 
procedures  and  compliance  provisions. 

(a)  Before  using  any  equipment 
installed  in  compliance  with  the 
requirements  of  §5  60.692-2.  60.692-3. 
60.692-4.  60.692-5.  or  60.693,  the  owner 
or  operator  shall  inspect  such  equipment 
for  indications  of  potential  emissions, 
defects,  or  other  problems  that  may 
cause  the  requirements  of  this  subpart 
not  to  be  met.  Points  of  inspection  shall 
include,  but  are  not  limited  to.  seals, 
flanges,  joints,  gaskets,  hatches,  caps, 
and  plugs. 

(b)  The  owner  or  operator  of  each 
source  that  is  equipped  with  a  closed 
vent  system  and  control  device  as 
required  in  {  60.692-5  (other  than  a 
flare)  is  exempt  from  §  60.8  of  the 
General  Provisions  and  shall  use 
Method  21  to  measure  the  emission 
concentrations,  using  500  ppm  as  the  no 
detectable  emission  limit.  "The 
instrument  shall  be  calibrated  each  day 
before  using.  The  calibration  gases  shall 
be: 

(1)  Zero  air  (less  than  10  ppm  of 
hydrocarbon  in  air),  and 

(2)  A  mixture  of  either  methane  or  n- 
hexane  and  air  at  a  concentration  of 
approximately,  but  less  than,  10,000  ppm 
methane  or  n-hexane. 

(c)  The  owner  or  operator  shall 
conduct  a  performance  test  initially,  and 
at  other  times  as  requested  by  the 
Administrator,  using  the  test  methods 
and  procedures  in  S  60.18(f)  to  determine 
compliance  of  flares. 

(d)  After  installing  the  control 
equipment  required  to  meet  S  60.693- 
2(a)  or  whenever  sources  that  have 
ceased  to  treat  refinery  wastewater  for 
a  period  of  1  year  or  more  are  placed 
back  into  service,  the  owner  or  operator 
shall  determine  compliance  with  the 
standards  in  S  60.693-2(a)  as  follows: 

(1)  The  maximum  gap  widths  and 
maximum  gap  areas  between  the 
primary  seal  and  the  separator  wall  and 
between  the  secondary  seal  and  the 
separator  wall  shall  be  determined 
individually  within  60  calendar  days  of 
the  initial  installation  of  the  floating  roof 
and  introduction  of  refinery  wastewater 
or  60  calendar  days  after  the  equipment 
is  placed  back  into  service  using  the 
following  procedure  when  the  separator 
is  filled  to  the  design  operating  level  and 


when  the  roof  is  floating  off  the  roof 
supports. 

(i)  Measuire  seal  gaps  around  the 
entire  perimeter  of  the  separator  in  each 
place  where  a  0.32  cm  (0.125  in.) 
diameter  uniform  ^pbe  passes  freely 
(without  forcing  or  oinding  against  seal)    . 
between  the  seal  and  the  wall  of  the 
separator  and  measure  the  gap  width 
and  perimetrical  distance  of  each  such 
location. 

(ii)  The  total  surface  area  of  each  gap 
described  in  (d)(l)(i)  of  this  section  shall 
be  determined  by  using  probes  of 
various  widths  to  measure  acciu-ately 
the  actual  distance  from  the  wall  to  the 
seal  and  multiplying  each  such  width  by 
its  respective  perimetrical  distance. 

(iii)  Add  the  gap  surface  area  of  each 
gap  location  for  the  primary  seal  and  the 
secondary  seal  individually,  divide  the 
sum  for  each  seal  by  the  nominal 
perimeter  of  the  separator  basin  and 
compare  each  to  the  maximum  gap  area 
as  specified  in  S  60.693-2. 

(2)  The  gap  widths  and  total  gap  area 
shall  be  determined  using  the  procedure 
in  paragraph  (d)(1)  of  this  section 
according  to  the  following  frequency: 

(i)  For  primary  seals,  once  every  5 
years. 

(ii)  For  secondary  seals,  once  every 
year. 

S  60.697    Recordiceeping  requiretnents. 

(a)  Each  owner  or  operator  of  a 
facility  subject  to  the  provisions  of  this 
subpart  shall  comply  with  the 
recordkeeping  requirements  of  this 
section.  All  records  shall  be  retained  for 
a  period  of  2  years  after  being  recorded 
unless  otherwise  noted. 

{b)(l)  For  individual  drain  systems 
subject  to  S  60.692-2,  the  location,  date, 
and  corrective  action  shall  be  recorded 
for  each  drain  when  the  water  seal  is 
dry  or  otherwise  breached,  when  a  drain 
cap  or  plug  is  missing  or  improperly 
installed,  or  other  problem  is  identified 
that  could  result  in  VOC  emissions,  as 
determined  during  the  initial  and 
periodic  visual  or  physical  inspection. 

(2)  For  junction  boxes  subject  to 
S  60.692-2.  the  location,  date,  and 
corrective  action  shall  be  recorded  for 
inspections  required  by  S  60.692-2(b) 
when  a  broken  seal,  gap,  or  other 
problem  is  identified  that  could  result  in 
VOC  emissions. 

(3)  For  sewer  lines  subject  to 
§§60.692-2  and  60.693-l(e),  the  location, 
date,  and  corrective  action  shall  be 
recorded  for  inspections  required  by 
§§60.692-2(c)  and  60.693-l(e)  when  a 
problem  is  identified  that  could  result  in 
VOC  emissions. 

(c)  For  oil-water  separators  subject  to 
§  60.692-3.  the  location,  date,  and 


47B28 


Federal  Renter  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1988  /  Roles  and  Regulations 


Federal  Register  /  Vol.  53,  No.  226  /  Wednesday,  November  23,  1988  /  Rules  and  Regulations    47629 


corrective  action  shall  be  recorded  for 
inspections  required  by  by  9  60.692-3(a) 
when  a  problem  is  identified  that  could 
result  in  VOC  emissions. 

(d)  For  closed  vent  systems  subject  to 
S  60.692-5  and  completely  closed  drain 
systems  subject  to  i  eaee3-l.  the 
locatioa  date,  and  corrective  action 
shall  be  recorded  for  inspections 
required  by  {  6a6S2-6{e}  during  which 
detectable  emissions  are  measured  or  a 
problem  is  identified  that  could  result  in 
VOC  emissions. 

(e)(1)  If  an  emission  jjoint  cannot  be 
repaired  or  corrected  without  a  process 
imit  shutdown,  the  expected  date  of  a 
successful  repair  shall  be  recorded. 

(2)  The  reason  for  the  delay  as 
specified  in  i  60.692-6  shall  be  recorded 
if  an  emission  point  or  equipment 
problem  is  not  repaired  or  corrected  in 
the  specified  amount  of  time. 

(3)  The  signature  of  the  owner  or 
operator  (ot  designee)  whose  decision  it 
was  that  repair  could  not  be  effected 
without  refinery  or  process  shutdown 
shall  be  recorded. 

(4)  The  date  of  successful  repair  or 
corrective  action  shall  be  recorded. 

(f)(1)  A  copy  of  the  design 
specifications  for  all  equipment  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  kept  for  the  life  of  the 
source  in  a  readily  accessible  location. 

(2)  The  following  infcwmation 
pertaining  to  the  design  specifications 
shall  be  kept. 

(i)  Detailed  schematics,  and  piping 
and  instrumentation  diagrams. 

(ii)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications. 

(3)  The  following  information 
pertaining  to  the  operation  tuid 
maintenance  of  closed  drain  systems 
and  closed  vent  systems  shall  be  kept  in 
a  readily  accessible  location. 

(i)  Documentation  demonstrating  that 
the  control  device  will  achieve  the 
required  control  efficiency  during 
maximum  loading  conditions  shaU  be 
kept  for  the  life  of  the  facility.  This 
documentation  is  to  include  a  general 
description  of  the  gas  streams  that  enter 
the  control  device,  including  flow  and 
VOC  content  under  varying  liquid  level 
conditions  (dynamic  and  static)  and 
manufacturer's  design  specifications  for 
the  control  device.  If  an  enclosed 
combustion  device  with  a  minimum 
residence  time  of  0.75  seconds  and  a 
minimum  temperature  of  816*C  (1,500*F) 
is  used  to  meet  the  95-percenl 
requirement,  documentation  that  those 
conditions  exist  is  sufficient  to  meet  the 
requirements  of  this  paragraph. 

(ii)  A  description  of  the  operating 
parameter  (or  parameters)  to  be 
momtored  to  ensure  that  the  control 
device  will  be  operated  in  conformance 


with  these  standards  and  the  control 
device's  design  specifications  and  an 
explanation  of  tbe  criteria  osed  for 
selection  of  that  parameto'  (or 
parameters)  shall  be  kept  far  the  life  of 
the  facility. 

(iii)  Periods  when  the  closed  vent 
systems  and  control  devices  required  in 
§  60.692  are  not  operated  as  designed. 
including  periods  when  a  flare  pilot  does 
not  have  a  flame  shall  be  recorded  and 
kept  for  2  years  after  the  information  is 
recorded. 

(iv)  Dates  of  startup  and  shutdown  of 
the  closed  vent  system  and  control 
devices  required  in  §  6ae92  shall  be 
recorded  and  kept  for  2  years  after  the 
information  is  recorded. 

(v)  The  dates  of  each  measurement  of 
detectable  emissions  required  in 
§§  6a6g2.  6a693,  or  ea6a^-5  shall  be 
recorded  and  kept  for  2  years  after  the 
information  is  recorded. 

(vi)  The  background  level  measured 
during  each  detectable  emissions 
measurement  shall  be  recorded  and  kept 
for  2  years  after  the  information  is 
recorded. 

(vii)  The  maximum  instrument  reading 
measured  during  each  detectable 
emission  measurement  shall  be  recorded 
and  kept  for  2  years  after  the 
information  is  recorded- 

(viii)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  thermal 
incinerator  shall  maintain  continuous 
records  of  the  temperature  of  the  gas 
stream  in  the  combustion  zone  of  the 
incinerator  and  records  of  all  3-hour 
periods  of  operation  during  which  the 
average  temperature  of  the  gas  stream  in 
the  combustion  zone  is  more  than  28*C 
(50°F)  below  the  design  combustion  zone 
temperature,  and  shall  keep  such 
records  for  2  years  after  the  information 
is  recorded. 

(ix]  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  catalytic 
incinerator  shall  maintain  continuous 
records  of  the  temperature  of  the  gas 
stream  both  upstream  and  downstream 
of  the  catalyst  bed  of  the  incinerator, 
records  of  all  3-hour  periods  of 
operation  during  which  the  average 
temperature  measured  before  the 
catalyst  bed  is  more  than  28*0  (SO'F) 
below  the  design  gas  stream 
temperature,  and  records  of  all  3-hour 
periods  during  which  the  average 
temperature  difference  across  the 
catalyst  bed  is  less  than  80  percent  of 
the  design  temperature  difference,  and 
shall  keep  such  records  for  2  years  after 
the  information  is  recorded. 

(x)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  carbon 
adsorber  shall  maintain  continuous 
records  of  the  VOC  concentration  level 
or  reading  of  organics  of  the  control 


device  outlet  gas  stream  or  inlet  and 

outlet  gas  stream  and  records  of  all  3- 
hour  periods  of  operation  during  which 
the  average  VOC  concentraticm  level  or 
reading  of  ofganics  in  the  exhaust  gases, 
or  inlet  and  mitlet  gas  stream,  is  more 
than  20  percent  greater  than  the  design 
exhaust  gas  concentration  level,  and 
shall  keep  such  records  for  2  years  after 
the  information  is  recorded. 

(g)  If  an  owner  or  operator  elects  to 
install  a  ti^tly  sealed  cap  or  plug  over  a 
drain  that  is  out  of  active  service,  the 
owner  or  operator  shall  keep  for  the  fife 
of  a  facility  in  a  readily  accessible 
location,  plans  or  specifications  which 
indicate  the  location  of  such  drains. 

(h)  For  stormwater  sewer  systems 
subject  to  the  exclusion  in  i  60.692- 
1(d)(1),  an  owner  or  operator  shall  keep 
for  the  life  of  the  facility  in  a  readily 
accessible  location,  plans  or 
specifications  which  demonstrate  that 
no  wastewater  from  any  process  units 
or  equipment  is  directly  discharged  to 
the  stormwater  sewer  system. 

(i)  For  ancillary  equipment  subject  to 
the  exdusicm  in  |  Gam2r-l{d)[2\.  an 
owner  or  operator  shall  keep  for  the  life 
of  a  facility  in  a  readily  accessible 
location,  i^ns  or  specifications  which 
demonsrate  that  the  ancillary  equipment 
does  not  come  in  contact  with  or  stra-e 
oily  wastewater. 

(j)  For  non-contact  coobng  water 
systems  subject  to  the  exchision  in 
§60.692-l(d)(3),  and  owner  or  operator 
shall  keep  for  the  Hfe  of  the  facility  in  a 
readily  accessible  location,  plans  or 
specifications  which  demonstrate  that 
the  cooling  water  does  not  contact 
hydrocarbons  or  oily  wastewater  and  is 
not  recirculated  through  a  cooling 
tower. 

(Approved  by  Ae  Office  of  Management  and 
Budget  under  control  number  20KMJ172) 

§  60.698    Reporting  requirements. 

(a)  An  owner  or  operator  electing  to 
comply  with  the  provisions  of  S  60.693 
shall  nobfy  the  Administrator  of  the 
alternative  standard  selected  in  the 
report  required  in  (  60.7. 

(b)(1)  Each  owner  or  operator  of  a 
facility  subject  to  this  subpart  shall 
submit  to  the  Administrator  within  60 
days  after  initial  startup  a  certification 
that  the  equipment  necessary  to  comply 
with  these  standards  has  been  installed 
and  that  the  required  initial  inspections 
or  tests  of  process  drains,  sewer  lines, 
junction  boxes,  oil-water  separators, 
and  closed  vent  systems  and  control 
devices  have  been  carried  out  in 
acctntiance  with  these  standards. 
Thereafter,  the  owner  or  operator  shall 
submit  to  the  Administrator 
semiannually  a  certification  that  all  of 


the  required  inspections  have  been 
carried  out  in  accordance  with  these 
standards. 

(2)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  flare  shall 
submit  to  the  Administrator  within  60 
days  after  initial  startup,  as  required 
under  S  60.8(a),  a  report  of  the  results  of 
the  performance  test  required  in 
§  60.696(c). 

(c)  A  report  that  summarizes  all 
inspections  when  a  water  seal  was  dry 
or  otherwise  breached,  when  a  drain 
cap  or  plug  was  missing  or  improperly 
installed,  or  when  cracks,  gaps,  or  other 
problems  were  identified  that  could 
result  in  VOC  emissions,  including 
information  about  the  repairs  or 
corrective  action  taken,  shall  be 
submitted  initially  and  semiannually 
thereafter  to  the  Administrator. 

(d)  As  applicable,  a  report  shall  be 
submitted  semiannually  to  the 
Administrator  that  indicates: 

(1)  Each  3-hour  period  of  operation 
during  which  the  average  temperature  of 
the  gas  stream  in  the  combustion  zone  of 
a  thermal  incinerator,  as  measured  by 


the  temperature  monitoring  device,  is 
more  than  28  °C  (50  °F)  below  the  design 
combustion  zone  temperature, 

(2)  Each  3-hour  period  of  operation 
during  which  the  average  temperature  of 
the  gas  stream  immediately  before  the 
catalyst  bed  of  a  catalytic  incinerator, 
as  measured  by  the  temperature 
monitoring  device,  is  more  than  28''C 
(50°F)  below  the  design  gas  stream 
temperature,  and  any  3-hour  period 
during  which  the  average  temperature 
difference  across  the  catalyst  bed  (i.e., 
the  difference  between  the  temperatures 
of  the  gas  stream  immediately  before 
and  after  the  catalyst  bed),  as  measured 
by  the  temperature  monitoring  device,  is 
less  than  80  percent  of  the  design 
temperature  difference,  or, 

(3)  Each  3-hour  period  of  operation 
during  which  the  average  VOC 
concentration  level  or  reading  of 
organics  in  the  exhaust  gases  from  a 
carbon  adsorber  is  more  than  20  percent 
greater  than  the  design  exhaust  gas 
concentration  level  or  reading. 

(e)  If  compliance  with  the  provisions 
of  this  subpart  is  delayed  pursuant  to 


S  60.692-7,  the  notification  required 
under  40  CFR  60.7(a)(4)  shall  include  the 
estimated  date  of  the  next  scheduled 
refinery  or  process  unit  shutdown  after 
the  date  of  notification  and  the  reason 
why  compliance  with  the  standards  is 
technically  impossible  without  a 
refinery  or  process  unit  shutdown. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0172) 

S  60.699    Deiegatton  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(c)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States: 

§  60.694    Permission  to  use  sitentathfe 
means  of  emission  limitations. 

[FR  Doc.  88-26939  Filed  11-22-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  403 

[EN-FRL-3309-6] 

EPA  Administered  Permit  Programs, 
Ttie  National  Pollutant  Discharge 
Elimination  System;  General 
Pretreatment  Regulations  for  Existing 
and  New  Sources,  Proposals  to 
Implement  ttie  Recommendations  of 
the  Domestic  Sewage  Study. 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  to 
amend  the  General  Pretreatment  and  the 
National  Pollutant  Discharge 
Elimination  System  regulations  (40  CFR 
Parts  122  and  403)  to  implement  section 
3C18(b)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  sections 
207(b)  and  402(b)(8)  of  the  Clean  Water 
Act  (CWA).  The  proposed  regulations 
are  intended  to  carry  out  the 
recommendations  of  the  Domestic 
Sewage  Study  (hereinafter  referred  to  as 
"the  Study"). 

EPA  submitted  the  Study  to  Congress 
in  response  to  section  3018(a)  of  RCRA. 
This  provision  directed  the  Agency  to 
prepare  a  report  for  Congress  on  wastes 
discharged  through  sewer  systems  to 
publicly  owned  treatment  works 
(POTWs)  that  are  exempt  from 
regulation  under  RCRA  as  a  result  of  the 
Domestic  Sewage  Exclusion.  The  Study 
examined  the  nature  and  sources  of 
hazardous  wastes  discharged  to 
POTWs.  measured  the  effectiveness  of 
EPA's  programs  in  dealing  with  such 
discharges,  and  rfecommended  ways  to 
improve  the  programs  to  better  control 
hazardous  wastes  entering  POTWs. 

To  implement  the  recommendations  to 
the  Study,  section  3018(b)  of  RCRA 
directs  the  Administrator  to  revise 
existing  regulations  and  promulgate 
such  additional  regulations  as  are 
necessary  to  assure  the  hazardous 
wastes  discharged  to  POTWs  are 
adequately  controlled  to  protect  human 
health  and  the  environment.  Today's 
proposed  changes  to  the  general 
pretreatment  regulations  are  a  step 
towards  that  goal.  POTWs  should  note 
that  parts  of  today's  proposal  apply  to 
all  POTWs.  whether  or  not  they  have  an 
approved  pretreatment  program. 
date:  Comments  must  be  received  on  or 
before  January  23,  1989. 
ADDRESS:  Comments  should  be 
addressed  to  Marilyn  Goode.  Permits 
Division  (EN-336).  Environmental 


Protection  Agency,  401  M  Street  SW.. 

Washington  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Marilyn  Goode,  Permits  Division  (EN- 
336).  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20460  (202-475-9533).  The  record  for  this 
rulemaking  is  available  at  Room  208 
Northeast  Mall  at  the  above  address. 
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I.  Background 

The  regulatory  amendments  proposed 
today  originated  in  the  Domestic 
Sewage  Exclusion.  The  exclusion, 
established  by  Congress  in  section 
1004(27)  of  RCRA.  provides  that  solid  or 
dissolved  material  in  domestic  sewage 
is  not  solid  waste  as  defined  in  RCRA.  A 
corollary  is  that  such  material  cannot  be 


considered  a  hazardous  waste  for 
purposes  of  RCRA. 

The  regulatory  exclusion  applies  to 
domestic  sewage  as  well  as  mlxtiu^s  of 
domestic  sewage  and  other  wastes  that 
pass  through  the  sewer  system  to  a 
POTW  (see  40  CFR  261.4(a)(1)).  The 
exclusion  thus  covers  industrial  wastes 
discharged  to  POTW  sewers  which 
contain  domestic  sewage,  even  if  these 
wastes  would  be  considered  hazardous 
if  disposed  of  by  other  means. 

One  effect  of  the  exclusion  is  that 
industrial  facilities  which  generate 
hazardous  wastes  and  discharge  such 
wastes  to  sewers  containing  domestic 
sewage  are  not  subject  to  RCRA 
manifest  requirements  for  the  transport 
of  those  excluded  wastes.  However, 
such  industrial  users  must  comply  with 
certain  other  RCRA  requirements  that 
apply  to  generators  of  hazardous 
wastes.  Some  of  these  requirements  are 
set  forth  at  40  CFR  262.11  (determining 
whether  a  waste  is  hazardous).  S  262.12 
(obtaining  an  EPA  identification 
number).  S  262.34  (accumulation  of 
hazardous  wastes),  S  262.40  (c)  and  (d) 
(recordkeeping),  and  S  262.43  (reporting). 
Other  requirements  may  apply  if  the 
wastes  are  treated  or  stored  prior  to 
discharge. 

Another  effect  of  the  Domestic 
Sewage  Exclusion  is  that  POTWs 
receiving  mixtures  of  hazardous  waste 
and  domestic  sewage  through  the  sewer 
system  are  not  deemed  to  have  received 
hazardous  wastes.  Therefore,  such 
POTWs  are  not  required  to  meet  the 
RCRA  requirements  of  40  CFR  Part  264 
for  treating,  storing,  and  disposing  of 
these  wastes.  However,  hazardous 
wastes  delivered  directly  to  a  POTW  by 
truck,  rail,  or  dedicated  pipe  are  not 
covered  by  the  Domestic  Sewage 
Exclusion.  POTWs  receiving  these 
wastes  are  subject  to  regulation  under 
the  RCRA  permit-by-rule  (see  40  CFR 
270.60(c)). 

In  1984.  Congress  enacted  the 
Hazardous  and  Solid  Waste 
Amendments  to  RCRA.  The  legislative 
history  of  these  amendments 
demonstrates  that  Congress  wanted 
EPA  to  examine  the  effects  of  the 
Domestic  Sewage  Exclusion.  To  this 
end.  section  3018(a)  of  the  Hazardous 
and  Solid  Waste  Amendments  to  RCRA 
required  EPA  to  prepare: 

*  *  *  a  report  to  Congress  concerning  those 
substances  Identified  or  listed  under  section 
3001  which  are  not  regulated  under  this 
subtitle  by  reason  of  the  exclusion  for 
mixtures  of  domestic  sewage  and  other 
wastes  that  pass  through  a  sewer  system  to  a 
publicly  owned  treatment  works.  Such  report 
shall  include  the  types,  size,  and  numtier  of 
generators  which  dispose  of  substances  in 


this  manner,  and  the  identification  of 
significant  generators,  wastes,  and  waste 
constituents  not  regulated  under  existing 
Federal  law  or  regulated  in  a  manner 
sufficient  to  protect  human  health  and  the 
environment. 

EPA  submitted  its  report  (the  Study) 
to  Congress  on  February  7, 1986.  In 
performing  the  study,  the  Agency 
reviewed  information  on  160,000  waste 
dischargers  from  47  industrial  categories 
and  the  residential  sector.  Because  of 
the  nature  of  the  available  data  sources, 
the  Study  provided  estimates  for  the 
discharge  of  the  specific  constituents  of 
hazardous  wastes  (e.g..  benzene, 
acetone,  etc.)  rather  than  estimates  for 
hazardous  wastes  as  they  are  more 
generally  deHned  under  RCRA  (i.e., 
"characteristic"  wastes  such  as  ignitable 
or  reactive  wastes,  or  listed  wastes  such 
as  spent  solvents,  electroplating  baths, 
etc.).  The  Study  also  provided  more 
extensive  estimates  for  those  hazardous 
constituents  which  are  also  CWA 
priority  pollutants.  The  CWA  priority 
pollutant  list  was  originally  developed 
as  part  of  a  settlement  agreement 
between  the  Natural  Resouces  Defense 
Council  (NRDC)  and  EPA  [NRDC  v. 
Train.  8  EEC  2120  (D.D.C.  1976)).  This 
agreement  required  the  agency  to 
promulgate  technology-based  standards 
for  65  compounds  or  classes  of 
compounds.  Congress  then  incorporated 
this  list  of  toxic  pollutants  as  part  of  the 
1977  amendments  to  the  CWA.  From  the 
list  of  compounds  or  classes  of 
compounds,  EPA  later  developed  a  list 
of  126  individual  priority  pollutants. 

EPA  was  able  to  give  estimates  in  the 
Study  on  the  types,  sources,  and 
quantities  of  many  hazardous 
constituents  discharged  to  POTWs.  The 
Study  provided  information  on 
industrial  categories  ranging  from  large 
hazardous  waste  generators  (such  as  the 
organic  chemicals  industry)  to  the 
smaller  generators  (such  as  laundries 
and  motor  vehicle  services).  The  Study 
also  examined  the  fate  of  hazardous 
constituents  once  they  are  discharged  to 
POTW  collection  and  treatment  systems 
and  discussed  the  potential  for 
environmental  effects  resulting  from  the 
discharge  of  these  constituents  after 
treatment  by  POTWs.  The  Study  then 
measured  the  effectiveness  of  existing 
government  controls  in  dealing  with 
these  discharges,  particularly  federal 
and  local  pretreatment  programs  and 
categorical  pretreatment  standards 
applicable  to  industrial  users  of  POTWs. 

After  considering  all  the  pertinent 
data,  EPA  concluded  that  the  Domestic 
Sewage  Exclusion  should  be  retained  at 
the  present  time.  The  Study  found  that 
CWA  authorities  are  generally  the  best 
way  to  control  hazardous  waste 


discharges  to  POTWs.  However,  the 
Study  also  found  that  these  authorities 
should  be  employed  more  broadly  and 
effectively  to  regulate  these  discharges. 
The  Study  therefore  recommended  ways 
to  improve  various  EPA  programs  under 
the  CWA  to  obtain  better  control  of 
hazardous  wastes  entering  POTWs. 

The  legislative  history  of  Section  3018 
of  RCRA  displays  Congress' 
understanding  that  the  appropriateness 
of  the  Domestic  Sewage  Exclusion 
depends  largely  on  an  effective 
pretreatment  program  under  the  CWA. 
The  pretreatment  program  (mandated  by 
sections  307(b)  and  402(b)(8)  of  the 
CWA  and  implemented  in  40  CFR  Part 
403)  provides  that  industrial  users  must 
pretreat  pollutants  discharged  to 
POTWs  to  prevent  the  pollutants  from 
interfering  with  or  passing  through 
POTWs. 

As  a  follow-up  to  the  Domestic 
Sewage  Study,  section  3018(b)  of  RCRA 
requires  the  Administrator  to  revise 
existing  regulations  and  to  promulgate 
such  additional  regulations  as  are 
necessary  to  ensure  that  hazardous 
wastes  discharged  to  POTWs  are 
adequately  controlled  to  protect  human 
health  and  the  environment.  These 
regulations  are  to  be  promulgated 
pursuant  to  Subtitle  C  of  RCRA  or  any 
other  authority  of  the  Administrator, 
including  section  307  of  the  CWA.  As  a 
first  step  towards  promulgating  the 
regulations  called  for  by  section  3018(b), 
the  Agency  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
in  the  Federal  Register  on  August  22, 
1986  (51  FR  30166).  In  the  ANPR,  EPA 
made  preliminary  suggestions  for 
regulatory  changes,  which,  if 
promulgated,  would  improve  the  control 
of  hazardous  wastes  discharged  to 
POTWs.  Secondly,  the  Agency  also  held 
three  public  meetings  in  Washington, 
DC,  Chicago,  and  San  Francisco  to 
solicit  additional  comments  on  the 
ANPR.  Finally.  EPA  met  with  several 
interested  groups  and  organizations  to 
obtain  the  benefit  of  their  advice  and 
expertise. 

"The  comments  received  on  the  ANPR 
were  summarized  and  discussed  in  a 
Federal  Register  notice  published  on 
June  22. 1987  (52  FR  23477).  That  notice 
also  described  all  the  activities  which 
EPA  is  carrying  out  to  fulfill  the 
recommendations  of  the  Study.  Most 
commenters  suggested  ways  to  make  the 
pretreatment  program  more  effective  in 
controlling  hazardous  wastes 
discharged  to  municipal  wastewater 
treatment  plants. 

Today's  notice  proposes  changes  to 
the  general  pretreatment  regulations  in 
response  to  the  findings  and 
recommendations  of  the  Study  (for  a 


summary  of  these  findings  and 
recommendations,  see  Chapter  7  of  the 
Study).  Today's  proposal  reflects  EP.A's 
response  to  the  Congressional  mandate 
of  section  3018(b),  its  consideration  of 
comments  received  on  the  ANPR,  and 
its  accumulated  experience  in  shaping 
and  overseeing  the  national 
pretreatment  program.  The  amendments 
proposed  today  are  more  specific  than 
the  ideas  presented  in  earlier  notices. 
Consequently,  commenters  may  wish  to 
supplement  earlier  comments.  The 
Agency  solicits  comments  on  all  aspects 
of  the  amendments  proposed  today. 

II.  Proposed  Changes 

A.  Specific  Discharge  Prohibitions 

As  part  of  its  review  of  the  national 
pretreatment  program,  the  Study 
recommended  modifying  the  prohibited 
discharge  standards  of  the  general 
pretreatment  regulations  to  improve 
control  of  characteristic  hazardous 
wastes  and  solvents. 

The  specific  prohibitions  forbid 
discharging  certain  types  of  materials 
which  harm  POTW  systems  by  creating 
fire  hazards,  causing  corrosion, 
obstructing  flow,  or  creating  heat  which 
inhibits  biological  activity  (see  40  CFR 
403.5(b)).  The  Study  and  the  ANPR 
discussed  expanding  these  prohibitions 
to  forbid  the  discharge  of  characteristic 
hazardous  wastes  under  RCRA  (i.e.. 
wastes  that  are  defined  as  hazardous 
under  40  CFR  Part  261.  Subpart  C  if  they 
possess  certain  characteristics).  These 
characteristics  are  ignitability.  * 

corrosivity,  reactivity,  and  toxicity 
measured  by  the  Extraction  Procedure 
(EP)  or  Toxicity  Characteristic  Leaching 
Procedure  (TCLP). 

The  majority  of  commenters  who 
discussed  this  suggestion  said  that  a 
blanket  prohibition  of  characteristic 
RCRA  hazardous  wastes  to  POTWs 
would  be  inappropriate.  These 
commenters  stated  that  materials 
exhibiting  these  characteristics  often 
lose  their  hazardous  qualities  when  they 
are  mixed  with  domestic  sewage  or 
treated  at  a  POTW.  The  fact  that  a 
particular  substance  exhibits  a  RCRA 
hazardous  waste  characteristic  does  not 
necessarily  indicate  the  likelihood  of 
pass  through  or  interference,  these 
commenters  believed,  especially  in  the 
case  of  toxicity  (EP  or  TCLP). 

Other  commenters  supported  adding 
these  characteristics  to  the  specific 
discharge  prohibitions.  These 
commenters  often  advocated  modifying 
the  characteristics  to  make  them  more 
relevant  to  conditions  in  POTW 
collection  and  treatment  systems. 
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After  considering  this  issue,  the 
Agency  has  concluded  that  adding  all 
the  RCRA  characteristics  to  the  specific 
discharge  prohibitions  would  not  be 
appropriate,  since  substances  exhibiting 
these  characteristics  do  not  necessarily 
pass  through  or  interfere  with  POTW. 
However,  EPA  agrees  with  the 
commenters  who  stated  that  the  current 
prohibitions  could  be  improved  by 
adopting  into  40  CFR  403.5(b)  certain 
RCRA  characteristics  in  modified  form. 
Following  is  a  discussion  of  the 
Agency's  proposed  modifications. 
1.  Ignitability  and  Explosivity 

The  indirect  discharge  of  ignitable 
materials  has  caused  many  documented 
cases  of  explosions  and  fires  in  POTW 
collection  systems.  The  severity  of  these 
incidents  ranges  from  narrowly  averted 
fires  to  actual  explosions  which  have 
killed  POTW  workers  and  destroyed  the 
collection  system  and  Surrounding  area. 

These  fires  and  explpsions  often 
happen  near  the  point  .of  indirect 
discharge.  Temperatures  in  the 
collection  system  which  are  above  the 
ambient  temperature  may  promote 
evaporation  of  ignitable  wastes  and  lead 
to  fires  and  explosions.  In  addition, 
collection  systems  are  generally  closed 
to  the  atmosphere  except  at  certain 
points  such  as  manhole  lids  or  storm 
drains.  Thus,  ignitable  wastes  within  the 
collection  system  continually  evaporate 
into  a  relatively  fixed  volume  of  air, 
readily  forming  vapors  which  cannot  be 
dispersed  to  the  open  atmosphere. 

Once  these  vapors  are  formed,  the 
sources  of  ignition  can  include  electric 
sparks  from  motors  or  generators, 
frictional  heat,  cigarettes,  hot  surfaces 
such  as  a  manhole  lid  heated  by  the  sun, 
or  chemical  heat  generated  by  reactions 
occurring  at  the  point  of  discharge. 
Explosions  in  POTW  systems  can 
damage  the  sewer,  pumping  stations, 
and  (if  the  sewer  caves  in  because  of  an 
explosion]  roads  and  buildings  above 
the  sewer.  POTW  workers  may  suffer 
injuries  from  the  force  of  an  explosion, 
from  bums,  or  from  smoke  inhalation, 
thus  interfering  with  effective  operation 
of  the  system.  Finally,  all  fires  or 
explosions  will  to  some  extent  hinder 
the  operation  of  the  POTW  by  requiring 
the  affected  trunk  line  to  be  closed  off 
during  firefighting  or  later  repairs. 

The  present  specific  prohibitions 
already  forbid  the  discharge  to  sewers 
of  materials  creating  a  fire  or  explosion 
hazard.  However,  this  narrative 
provision  lacks  specificity;  it  does  not 
give  industrial  users  or  POTWs  specific 
methods  or  limits  to  determine  whether 
a  wastewater  discharge  violates  the 
prohibition.  As  a  result,  the  prohibition 
has  limited  effectiveness  as  a  preventive 
requirement.  The  standard  is  clearly 
violated  only  if  there  is  an  actual  fire  or 


explosion  in  the  sewer,  if  an  industrial 
user  violates  a  local  limit  designed  to 
implement  40  CFR  403.5  (a)  and  (b).  The 
best  way  to  prevent  the  discharge  of 
ignitable  pollutants  (or  mixtures)  is  to 
test  or  monitor  the  discharge  for  the 
characteristics  of  ignitabiUty  or 
exlosivity.  However,  the  current 
prohibition  does  not  require  any  such 
testing  or  monitoring. 

To  address  this  problem,  the  Agency 
is  today  proposing  to  amend  403.5(b)  to 
forbid  discharges  with  a  closed  cup 
flashpoint  of  less  than  140*  Fahrenheit 
(the  RCRA  standard  for  ignitable  liquid 
waste  under  40  CFR  261.21(a)(1)). 

A  flashpoint  is  the  minimum 
temperature  at  which  vapor  combustion 
will  spread  away  from  its  source  of 
ignition.  Below  this  temperature, 
combustion  of  the  vapor  immediately 
above  the  liquid  will  either  not  occur  at 
all,  or  will  occur  only  at  the  point  of 
ignition.  Temperatures  above  this 
flashpoint  eu-e  needed  for  combustion  to 
spread.  Thus,  a  flashpoint  limitation 
would  ensure  that  no  discharge  to  a 
POTW  will  independently  cause  the 
propagation  of  self-sustained 
combustion. 

EPA  chose  the  flashpoint  of  140 
degrees  Fahrenheit  as  the  RCRA 
standard  for  liquid  ignitable  wastes 
because  typical  industrial  wastes  are 
capable  of  being  subjected  to  this 
temperature  during  routine  management 
(studies  indicated  that  this  temperature 
can  be  reached  in  storage  tanks  during 
hot  weather.)  Typical  industrial 
wastewater  temperatures  are 
considerably  below  140  degrees 
Fahrenheit.  In  addition,  ambient 
temperatures  are  not  likely  to  meet  or 
exceed  this  temperatiire,  either  at  the 
point  of  discharge  or  in  the  sewer.  For 
this  reason,  the  Agency  believes  that  the 
140  degree  flashpoint  would  also  be  an 
appropriate  addition  to  the  specific 
discharge  prohibitions. 

Although  the  140  degree  prohibition 
would  be  imposed  upon  wastewater 
discharges  and  not  wastewater 
constituents,  comparing  the  flashpoints 
of  typical  organic  wastewater 
constituents  provides  a  rough  guide  to 
the  stringency  of  the  flashpoint 
prohibition.  In  general,  wastewater 
discharges  would  have  to  be  at  least  as 
nonflanunable  as  furfural  or 
benzaldehyde  to  meet  the  flashpoint 
prohibition.  The  prohibition  would  not 
permit  the  undiluted  discharge  of 
volatiles  such  as  benzene  or  ethyl 
alcohol. 

The  most  appropriate  way  to  test  the 
flashpoint  of  wastewaters  is  a  closed 
cup  measure.  The  closed  cup  method 
most  c^^sely  duplicates  the  collection  of 
vapor  in  closed  spaces  such  as  sewers. 
For  this  reason,  the  Agency  is  proposing 


to  prohibit  discharges  with  a  closed  cup 
flashpoint  of  less  than  140  degrees  F. 
Closed  cup  testers  are  commonly  used 
and  are  available  from  laboratory 
supply  firms.  The  closed  cup  tests 
specified  under  RCRA  and  proposed  to 
be  required  today  are  the  Pensky-Martin 
closed  cup  tester  and  the  Setaflash 
closed  cup  tester,  using  standard  test 
methods  specified  in  40  CFR  261.21(a)(1). 
Not  all  industrial  users  will  find  it 
necessary  to  use  such  testers.  Many  will 
be  able  to  determine  the  flashpoint  of 
substances  they  discharge  by  using 
reference  tables  or  other  sources  of 
information. 

The  Agency  emphasizes  that  the 
proposed  flashpoint  prohibition  applies 
to  each  industrial  user's  discharge 
independently.  The  prohibition  will  not 
necessarily  address  the  flammability  of 
discharges  from  multiple  industrial  users 
that  are  combined  in  sewers.  Because  of 
the  effect  of  dilution  in  the  sewer 
system,  however,  it  seems  reasonable  to 
assume  that  the  concentratrions  of 
combustible  constituents  in  sewer 
wastewaters  will  usually  be  well  below 
the  concentrations  required  for 
flammability  if  all  industrial  users 
comply  with  the  flashpoint  prohibition. 
In  addition.  EPS  believes  imposing  a 
uniform  criterion  on  industrial 
discharges  would  make  POTW 
implementation  and  enforcement  easier 
in  some  cases,  since  the  flashpoint 
prohibition  effectively  prohibits  the 
discharge  of  certain  highly  flammable 
substances  in  pure  or  concentrated  form. 
For  these  substances,  enforcement  of  the 
specific  prohibition  would  be 
particularly  easy  because  of  the 
availability  in  technical  Uterature  of 
values  for  pure  compoimds. 

EPA  solicits  comments  on  whether  its 
proposed  flashpoint  prohibition  is 
reasonable,  imduly  stringent,  or 
insufficiently  protective  of  POTWs 
under  worst  case  conditions. 
Specifically,  the  Agency  requests 
comments  on  whether  such  a  prohibition 
would  sufficiently  take  into  account  the 
effects  (harmful  or  beneficial)  of  effluent 
mucing  or  dilution  in  a  POTW  system, 
and  on  whether  there  exists  another 
technically  feasible  alternative  that 
would  take  these  effects  into  account 
while  still  being  preventive. 

It  should  be  noted  that  an  aqueous 
solution  containing  less  than  twenty- 
four  percent  alcohol  by  volume  is  not 
considered  to  be  an  ignitable  waste 
under  40  CFR  281.21(a)(1).  Because  these 
substances  may  be  discharged  to 
POTW's  in  considerable  quantities  and 
they  may  wish  to  conduct  appropriate 
monitoring.  EPA  is  not  proposing  to 
exempt  these  liquids  from  its  proposed 
prohibition  of  the  discharge  of  pollutants 


with  a  flashpoint  of  less  than  140 ' 
Fahrenheit.  However,  the  Agency 
solicits  comment  on  whether  the 
possibility  of  damage  to  POTWs  from 
such  substances  is  so  slight  that  such  an 
exemption  would  be  appropriate. 

In  order  to  deal  with  the  problems  of 
mixing  and  dilution  in  the  sewer,  EPA 
evaluated  various  other  prohibitions 
which  would  take  these  factors  into 
account.  The  most  practical  option 
appears  to  be  one  which  is  already  used 
by  some  POTWs.  This  is  a  prohibition 
based  on  the  lower  explosion  limit  (LEL) 
of  an  organic  vapor  mixture.  The  LEL  of 
an  organic  vapor  is  the  minimum 
concentration  required  to  form  a 
flammable  or  explosive  vapor  to  air 
mixture.  Under  this  procedure,  the 
POTW  measures  the  flammability  or 
explosivity  of  an  organic  vapor  in  the 
sewer  as  a  percent  of  the  mixture's  LEL. 
using  an  explosimeter.  The  POTW  then 
identifies  and  quantifies  (through  vapor 
phase  monitoring)  the  specific 
compounds  responsible  for  an  LEL 
exceedance  registered  on  the 
explosimeter.  The  POTW  may 
subsequently  require  certain  industrial 
users  to  install  gas  monitoring 
equipment  as  appropriate.  Many  POTW 
technicians  already  use  explosimeters  to 
detect  combustible  vapors  in  sewers.  In 
addition,  many  standard  design 
requirements  for  oxygen  activated 
sludge  plants  use  LEL  warning  systems 
to  prevent  explosions  in  the  recycled 
oxygen  gas  in  the  reactors.  The  warning 
system  triggers  an  automatic  shutdown 
of  oxygen  addition  to  the  plant  at  some 
organic  content  below  the  LEL.  as  well 
as  a  flushing  of  the  organic  oxygen 
mixture  from  the  reactor. 

EPA  is  today  proposing  to  amend  40 
CFR  403.5(b)  to  provide  that  no 
discharge  to  the  POTW  shall  result  in  an 
exceedance  of  ten  percent  of  the  LEL  at 
any  point  within  the  POTW  (including, 
e.g..  the  collection  system).  The  Agency 
believes  that  this  prohibition,  used  in 
combination  with  the  flashpoint 
approach,  could  be  very  effective  in 
preventing  fires  and  explosions.  The 
flashpoint  prohibition  is  less  expensive 
and  easier  to  execute,  but  it  is  applied  to 
the  effluent  before  mixing  in  the  sewer. 
The  LEL  measurements,  on  the  other 
hand,  are  more  costly  and  difficult  to 
perform  but  are  more  effective  in 
determing  the  explosivity  of  effluent 
mixtures  under  actual  conditions  in  the 
sewer. 

The  effectiveness  of  either  of  these 
prohibitions  depends  largely  on 
monitoring.  The  flashpoint  test  is 
perhaps  more  appropriate  as  an 
inexpensive  way  to  monitor  smaller 
dischargers  who  might  r'-.casionally 


discharge  ignitable  wastes,  and 
hazardous  waste  haulers.  It  is  a  simple 
test  that  quickly  identifies  highly 
flammable  substances  and  mixtures. 
LEL  monitoring  may  be  more  useful 
when  applied  to  significant  dischargers 
who  frequently  or  routinely  discharge 
these  substances,  since  large  or  frequent 
discharges  would  better  justify  the 
installation  of  continuous  explosivity 
monitoring  equipment  that  warns  when 
a  specified  percentage  of  the  LEL  is 
reached.  POTWs  may  also  require 
industrial  users  to  take  other  measure  to 
prevent  violations  of  the  LEL 
prohibition,  such  as  modifying  their 
discharge  practices. 

The  Agency  solicits  comments  on 
whether  the  LEL  prohibition  is  practical, 
either  alone  or  in  combination  with  the 
flashpoint  prohibition.  Specifically,  EPA 
requests  comments  on  whether  it  might 
be  too  difficult  to  link  an  LEL 
exceedance  within  the  sewer  system  to 
discharges  from  specific  industrial  users, 
or  whether  the  vapor  phase  monitoring 
needed  to  determine  the  causes  of  the 
exceedance  would  be  too  difficult  or 
expensive.  The  Agency  also  requests 
comment  on  whether  the  flashpoint 
appproach  or  the  LEL  approach  would 
be  sufficient  alone  to  prevent  fires  and 
explosions  at  POTWs. 

2.  Reactivity  and  Fume  Toxicity 

Wastes  exhibiting  the  reactivity 
characteristic  are  regulated  imder  RCRA 
because  their  extreme  instability  and 
tendency  to  react  violently  or  explode 
make  them  a  hazard  to  human  health 
and  the  environment  at  all  stages  of 
waste  management.  In  general,  RCRA 
defines  as  reactive  any  waste  which  is 
an  explosion  hazard,  generates  harmful 
quantities  of  toxic  gas  or  vapor  when 
mixed  with  water,  or  reacts  violently 
without  detonation  with  water  to 
generate  elevated  pressures  and/or 
heat.  EPA  chose  to  adopt  a  narrative 
standard  for  reactive  wastes  because 
the  varied  effects  and  physical 
properties  asssociated  with  these 
wastes  are  not  easily  quantifiable  or 
measurable  by  standardized  testing 
protocols. 

Many  commenters  on  the  ANPR  were 
concerned  about  the  health  and  safety 
of  workers  at  POTWs.  There  is  no 
question  that  the  generation  of  toxic 
gases  and  vapors  can  sometimes  be 
dangerous  to  the  safety  and  health  of 
these  workers,  thus  interfering  with 
operations  at  the  POTW  and  even 
endangering  human  life.  In  addition,  the 
local  general  population  could  also 
suffer  if  sufficient  quantities  of  toxic 
gases  and  vapors  are  released  from 
sewer  vents  or  aeration  or  containment 
basins. 


Gases  and  vapors  may  be  caused  by 
chemical  reactions  between  constituents 
of  the  industrial  discharge  and  the 
receiving  sewage,  or  microbial 
metabolism.  In  addition,  some  toxic 
gases  can  be  generated  as  the  result  of 
sudden  drops  in  pH.  Besides  generating 
toxic  gases  and  vapors  when  mixed 
with  sewage,  industrial  discharges  may 
have  sufficiently  high  concentration  of 
toxic  gases  and  volatile  liquids  to  cause 
toxic  levels  of  gas  or  vapor  to  form 
above  the  wastewater  even  if  the 
discharge  is  diluted  by  the  sewage. 
Sewer  workers  (and.  in  one  instance, 
nearby  residents)  have  been  killed  by 
inhaling  hydrogen  sulfide  gas  formed  by 
the  reaction  of  spilled  substances  with 
organic  material  in  sludge  or  other 
materials. 

Many  of  the  existing  specific 
discharge  prohibitions  will  help  prevent 
harm  to  POTW  workers.  Such  harm, 
besides  clearly  constituting  interference 
with  POTW  operations,  is  a  serious 
concern  for  workers  and  operators  at 
POTWs,  as  was  expressed  in  the 
comments  received  in  response  to  the 
ANPR.  However  EPA  has  never 
explicitly  required  POTWs  to  develop 
local  limits  to  prevent  this  kind  of 
interference.  To  address  this  question, 
the  Agency  is  today  proposing  to  amend 
40  CFR  403.5(b)  to  provide  that  no 
discharge  to  the  POTW  shall  result  in 
toxic  gases,  vapors,  or  fumes  within  the 
POTW  in  a  quantity  that  may  cause 
acute  worker  health  and  safety 
problems.  EPA  is  also  proposing  to 
amend  40  CFR  403.5(c)  to  require 
POTWs  to  implement  this  prohibiten  by 
establishing  numerical  discharge  limits 
or  other  controls  where  necessary  based 
on  existing  human  toxicity  criteria  or 
other  information.  Industrial  users 
would  then  be  liable  for  any  violations 
of  these  limits  or  controls. 

The  American  Conference  of 
Government  Industrial  Hygienists 
(ACGIH)  annually  publishes  a  list  of 
threshold  limit  values  (TLVs)  for 
numerous  toxic  inorganic  and  organic 
chemicals.  The  threshold  limit  values 
represent  estimated  chemical 
concentrations  in  air  below  which 
harmful  health  effects  in  exposed 
populations  are  believed  to  be  unlikely 
to  occur.  For  each  chemical  listed,  one 
or  more  types  of  threshold  limits  are 
listed.  The  three  types  of  threshold 
limits  are:  (1)  A  concentration  on  which 
nearly  all  workers  may  be  exposed  day 
after  day  without  adverse  effects;  (2)  a 
concentration  to  which  woricers  may  be 
exposed  continuously  for  a  short  period 
of  time  without  suffering  irritation, 
chronic  tissue  damage,  or  drowsiness 
sufficient  to  impair  self  rescue  or  wurk 
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efficiency:  and  (3)  a  concentration  that 
should  not  be  exceeded  during  any  part 
of  the  work  day.  If  any  one  of  these 
three  threshold  limits  is  exceeded,  a 
potential  hazard  from  that  substance  is 
presumed  to  exist. 

Another  approach  used  to  control  the 
health  impacts  of  breathing  volatile 
organic  compounds  has  been  developed 
by  the  Metropolitan  Sewer  District  of 
Cincinnati.  This  approach  features  the 
use  of  a  vapor  headspace  gas 
chromatographic  analysis  of 
equilibrated  industrial  wastewater 
discharge  (one  volume  of  wastewater  to 
one  volume  of  air  head  space)  at  room 
temperature  (24  °C).  The  analysis 
procedure  measures  the  total  vapor 
space  organic  concentration  by 
calculating  the  total  peak  area  of  the 
chromatogram  expressed  as  parts  per 
million  (ppm)  of  equivalent  hexane.  It  is 
not  necessary  to  identify  individual 
peaks.  A  300  ppm  equivalent  hexane 
concentration  was  selected  as  a 
pragmatic  local  limit  to  minimize 
exposure  hazards,  since,  although  sewer 
workers  should  always  use  appropriate 
breathing  devices,  the  300  ppm  limit 
minimizes  the  risk  from  accidental 
exposures.  It  reduces  the  likelihood  that 
volatile  organic  levels  in  the  sewer  air 
space  would  exceed  levels  considered 
immediately  dangerous  to  life  and 
health. 

A  limitations  of  the  300  ppm 
equivalent  hexane  limit  is  that  it  does 
not  ensure  that  the  levels  of  individual 
volatiles  will  be  below  safe  exposure 
levels.  However,  it  should  prevent 
concentrations  of  total  volatiles  from 
exceeding  immediately  dangerous 
levels,  and  would  also  eliminate  many 
explosive  or  flammable  hazards  (except 
for  spills  or  illegal  discharges). 
Monitoring  is  done  by  a  laboratory  test 
that  can  be  run  by  many  wastewater 
treatment  laboratories. 

It  should  be  noted  that  neither  the 
Cincinnati  approach  nor  the  ACGIH 
criteria  are  designed  to  protect  workers 
against  long-term  health  effects  from 
possible  carcinogens,  mutagens,  and 
teratogens.  However,  EPA  believes  that 
this  proposed  amendment  to  the  specific 
discharge  prohibitions  will  help  prevent 
the  generation  of  quantities  of  toxic 
vapors  at  the  POTW  that  are  capable  of 
causing  acute  health  effects  to  POTW 
workers.  In  some  cases  the  prohibitions 
could  even  prevent  harm  to  the  general 
public  as  well.  POTWs  may  use  such 
standards  as  those  employed  by  the 
ACGIH  and  the  Metropolitan  Sewer 
District  of  Cincinnati  to  establish  local 
limits  or  other  criteria  they  find 
appropriate.  These  limits  should  give 


POTWs  an  effective  way  to  implement 
and  enforce  the  proposed  prohibition. 

EPA  solicits  comments  on  the  addition 
of  this  prohibition  to  the  general 
pretreatment  regulations  and  on  the 
feasibility  of  developing  local  limits  to 
other  controls  from  human  toxicity 
criteria  or  other  information  such  as 
those  discussed  above.  The  Agency 
requests  comments  on  the  practicality  of 
such  a  prohibition,  on  alternative 
regulatory  ways  to  protect  worker 
health  and  safety,  and  on  whether 
worker  health  and  safety  is  adequately 
protected  by  the  present  general  and 
specific  discharge  prohibitions. 

3.  Used  Oil 

EPA  also  solicits  comment  on 
amending  40  CFR  403.5(b)  to  prohibit  the 
discharge  of  used  oil  to  POTWs.  The 
Agency  has  become  concerned  about 
the  possibility  that  the  volume  of  used 
oil  disposed  of  by  this  method  is 
increasing  to  the  point  of  causing 
interference  and  pass  through. 

"Used  oil"  is  generally  any  oil  that 
has  been  refined  from  crude  oil,  used, 
and,  as  a  result  of  such  use, 
contaminated  by  physical  or  chemical 
impurities.  Used  oils  include  spent 
automotive  lubricating  oils,  transmission 
and  brake  fluid,  spent  industrial  oils 
such  as  compressor,  turbine,  and 
bearing  oils,  hydraulic  oils, 
metalworking,  gear,  electrical,  and 
refrigerator  oils,  railroad  drainings,  and 
spent  industrial  process  oils. 

The  likely  increase  in  volume  of  used 
oil  discharged  to  sewers  is  due  to 
several  factors,  chief  among  them  the 
Domestic  Sewage  Exclusion,  the  RCRA 
land  ban,  and  lower  prices  for  crude  oil 
which  make  it  no  longer  economically 
profitable  to  store  used  oil.  The  Agency 
estimates  that  four  to  eight  million 
gallons  of  used  oil  per  year  are  dumped 
into  sewers.  There  are  currently  no 
specific  prohibitions  against  disposing 
of  used  oil  in  sewers,  although  the 
existing  prohibitions  forbid  the 
discharge  of  pollutants  which  obstruct 
flow  at  the  POTW.  Used  oil  is  often 
stored  in  500  gallon  tanks  and 
transported  in  3000  gallon  tank  trucks. 
Release  of  these  volumes  of  oil  has  the 
potential  to  interfere  with  operations  at 
POTWs,  particularly  in  the  case  of 
smaller  plants. 

In  addition,  used  oil  can  contain  a 
variety  of  toxic  or  hazardous 
constituents  such  as  PCBs,  benzene, 
chromium,  arsenic  cadmium,  and  lead. 
Examination  of  the  composition  of  used 
oil  generated  in  the  United  States 
showed  that  average  levels  of  twelve 
pollutants  found  in  waste  oil  are  above 
the  reportable  quantities  established  in 
40  CFR  302.4(a)  as  hazardous  levels  of 


these  constituents  under  the  Superfund 
Program.  EPA  has  also  conducted  a 
study  assessing  the  potential  for  pass 
through  of  these  pollutants  to  surface 
waters  and  to  sludge.  Results  showed 
that,  when  large  volumes  of  used  oil  are 
discharged,  there  is  a  potential  for  pass 
through  that  can  cause  violations  of 
water  quality  criteria  (details  of  these 
analyses  are  contained  in  the  record  of 
this  rulemaking).  Many  of  the 
constituents  in  contaminated  used  oil, 
such  as  trichloroethylene  and 
tetrachloroethylene,  are  highly  water 
soluble  and  thus  characterized  by  a  high 
mobility  potential.  Metals  such  as 
arsenic,  chromium,  and  lead  are  very 
persistent  in  the  envirorunent  when 
released  from  the  POTW  in  sludge  or  in 
wastewater  effluent.  Used  oil  is  also  an 
energy  resource  that  might  be  better 
collected  and  recycled  than  discharged 
into  POTWs. 

For  these  reasons,  the  Agency 
requests  comment  on  the  possibility  of 
amending  40  CFR  403.5(b)  to  forbid  the 
discharge  of  used  oil  into  POTWs.  EPA 
solicits  comments  on  the  possible 
advantage  and  disadvantages  of  such  a 
prohibition,  and  on  which  particular 
kinds  of  used  oil  should  be  prohibited. 

4.  Solvent  Wastes 

EPA  also  wishes  to  solicit  comment 
on  the  possibility  of  amending  the 
specific  discharge  prohibitions  to 
prohibit  the  discharge  of  listed  solvent 
hazardous  wastes  from  non-specific 
sources  as  defined  in  40  CFR  261.31 
(EPA  Hazardous  Waste  Nos.  FOOl,  F002. 
F003,  F004,  and  F005). 

These  solvent  listings  (about  30 
organic  compounds)  encompass  spent 
solvents,  spent  solvent  mixtures  and  still 
bottoms  from  the  recovery  of  spent 
solvents  and  spent  solvent  mixtures. 
The  compounds  were  listed  on  the  basis 
of  ignitability  and/or  toxicity.  Less  than 
one-half  are  currently  designated  as 
CWA  priority  pollutants. 

Discharges  of  solvent  wastes  to 
POTWs  have  involved  actual  fires  or 
explosions,  or  potential  fires  which 
caused  evacuation  of  treatment  plant 
buildings  and  unusual  measures  to 
protect  treatment  or  collection  systems 
(e.g.,  ventilation  or  flushing  of  sewer 
lines).  The  most  frequent  problem 
caused  by  solvent  discharges  is  fume 
toxicity  occasioned  by  volatilization  in 
POTW  collection  and  treatment 
systems.  Many  incidents  have  been 
documented  involving  worker  illness, 
including  nausea,  shortness  of  breath, 
skin  irritation,  and  headaches.  Solvent 
discharges  have  also  caused  inhibition 
or  upset  of  biological  treatment  systems 
in  several  instances,  or  interfered  with 


treatment  plant  operation  in  some  other 
way.  For  example,  in  one  case,  the 
diversion  of  oxygen  from  an  activated 
sludge  treatment  system  due  to  the 
threat  of  fire  or  explosion  resulted  in  a 
marked  decrease  in  treatment  plant 
efficiency. 

In  addition,  the  Agency  has  evidence 
that  solvent  discharges  to  POTWs  may 
interfere  with  beneficial  sludge 
management  Several  sludges  in 
sampling  programs  have  approached 
TCLJP  failure  due  to  concentration  of 
solvents  in  leachate.  Analysis  of 
pollutant  fate  within  POTW  systems  has 
shown  Uiat  significant  quantities  of 
solvents  pass  through  to  receiving 
waters  where  biological  treatment 
systems  are  not  well  acclimated  to  the 
pollutant  in  question.  Moreover,  pass 
through  of  solvent  wastes  will  be 
substantially  greater  at  POTWs 
operating  at  less  than  secondary 
treatment  levels  or  experiencing  major 
combined  sewer  overflow  problems. 

EPA  solicits  comments  on  the  merits 
of  amending  the  specific  discharge 
prohibitions  to  forbid  the  discharge  to 
POTWs  of  listed  solvent  wastes  under 
40  CFR  2ei.31  (EPA  Hazardous  Wastes 
Nos.  POOl,  FtX)2,  F003,  P004,  and  POOS). 
Specifically,  the  Agency  requests 
comment  on  whether  existing  local 
limits,  the  proposed  amendments  to  the 
specific  discharge  prohibitions 
concerning  ignitability  and  fume 
toxicity,  and  the  proposed  solvent 
management  component  of  industrial 
user  spill  and  batch  control  plans  (see 
Part  n-B  below)  would  address  most  of 
the  concerns  discussed  above,  possibly 
making  a  ban  on  solvents  redundant.  A 
possible  advantage  of  these  proposed 
amendments  is  that  they  would  address 
the  discharge  of  organic  compounds  not 
used  as  solvents.  This  approach  might 
be  particularly  useful  in  industries  with 
significant  loadings  of  non-volatile 
organic  pollutants  (e.g.,  pharmaceutical 
manufacturing,  pesticides 
manufacturing,  or  other  industries 
utilizing  organics  production  or 
formulation  processes).  On  the  other 
hand,  the  RCRA  listed  solvent  wastes 
include  alcohols  and  ketones,  which  are 
very  soluble  in  water,  are  often  difficult 
to  treat  by  physical  or  chemical 
treatment,  and  may  be  best  treated  by 
biological  degradation  processes  such  as 
those  used  at  POTWs.  The  Agency 
solicits  comment  on  whether  the 
possible  impacts  of  solvents  on  POTWs 
and  receiving  waters  would  justify 
prohibiting  these  wastes  from  being 
discharges  to  POTWs,  and  whether  such 
a  prohibition  would  be  appropriate  for 
those  highly  water-soluble  solvent 


wastes  which  are  more  appropriately 
treated  by  degradation. 

B.  SpiJIs  and  Batch  Discharges  f Slugs) 

Spills  and  batch  discharges  present 
special  challenges  to  POTWs.  As 
documented  by  data  on  incidents  at 
POTWs,  these  discharges  can  cause 
many  problems  at  the  treatment  plant, 
including  worker  illness,  actual  or 
threatened  explosion,  biological  upset  or 
inhibition,  toxic  fumes,  corrosion,  and 
contamination  of  sludge  and  receiving 
waters.  A  recent  survey  undertaken  by 
the  Association  of  Metropolitan 
Sewerage  Agencies  (AMSA)  indicated 
that  spills  to  sewer  systems  were  the 
most  common  source  of  hazardous 
wastes  at  the  respondents'  treatment 
plants. 

The  current  general  pretreatment 
regulations  do  not  address  these 
problems  comprehensively.  The 
principal  pretreatment  regulation 
concerning  slugs  is  the  requirement  that 
all  industrial  users  notify  POTWs  of  slug 
loads  of  pollutant  disehuges  that 
because  of  flow  rate  or  concentration, 
will  interefere  with  the  POTW  (40  CFR 
403.12(f)).  Ob  October  17, 1988  (53  FR 
40562)  EPA  expanded  this  requirement 
to  include  notification  of  slug  loads  that 
would  violate  any  of  the  specific 
prohibitions  of  40  CFR  403.S(b). 

In  the  ANHt,  the  Agency  discussed 
the  possibdity  of  requiring  POTWs  to 
impose  on  industrial  users  plans  for 
prevention  and  follow-up  control  of 
spills  and  batch  discharges.  Many 
commenters  responded  positively  to  this 
suggestion,  although  POTWs  often 
stated  that  they  wished  to  have 
maximtun  flexibility  to  adt^sa  the 
particular  concerns  of  their  locaUties. 
Some  POTWs  submitted  copies  of  their 
own  control  plans  (such  as  ordinances, 
policies,  and  procedures).  EPA  has 
reviewed  these  plans  and  other  ideas  to 
determine  which  features  might  be 
suitable  to  include  in  a  uniform  national 
requirement.  Following  is  a  summary  of 
the  most  frequent  provisions  that  the 
Agency  has  found  in  its  review  of 
POTW  control  methods.  It  should  be 
noted  that  the  review  included  mainly 
larger  POTWs,  who  represent  only  a 
smaU  percentage  of  the  approximately 
1500  POTWs  required  to  have  local 
pretreatment  programs. 

In  confrolling  spills  and  batch 
discharges  to  sewer  systems,  many 
POTWs  rely  upon  the  legal  authorities 
contained  in  their  sewer  use  ordinance 
or  on  conditions  enforced  through 
discharge  permits  issued  to  their 
industrial  users.  In  general,  most 
POTWs  have  not  developed  ways  to 
specifically  regulate  batch  discharges  to 
the  sewer.  Batch  discharges  of  industrial 


process  wastewaters  are  usually 
regulated  by  the  same  ordinances  or 
permits  as  continuous  discharges,  and 
must  meet  the  same  local  and  federal 
discharge  standards.  They  may  also  be 
regulated  individually  through  permit 
requirements,  on  notification,  monitoring 
and  reporting.  However,  since  some 
batch  discharges  can  harm  a  sewer 
system,  some  POTWs  do  specifically 
regulate  them,  frequently  by  requiring 
industrial  users  to  obtain  permission 
from  the  POTW  before  batch  discharges 
are  allowed  to  take  place. 

Many  POTWs,  however,  have 
developed  methods  to  help  prevent  and 
control  spills.  The  extent  of  regulation, 
and  probably  the  effectiveness  in 
controlling  accidental  spills,  varies 
considerably  among  POTWs. 
Controlling  spills  larger  depends  on 
good  faith  efforts  by  the  dischargers  to 
carry  out  prevention  and  contairunent 
measures  and  to  notify  the  POTW. 
POTWs  cannot  entirely  predict  or 
prevent  accidental  or  intentional  spills 
from  happening,  although  they  can 
inspect  industrial  user  facilities  to 
ensure  that  controls  are  in  place  and 
properly  maintained.  Knowledge  by  the 
POTW  of  aU  its  industrial  users  and 
their  potential  for  spills  and  batch 
discharges  is  essential  to  the  control  of 
such  problems.  In  addition.  POTWs  may 
also  find  it  necessary  to  undertake 
measures  to  detect  whether  a  slug 
discharge  has  occurred  and  to  respond 
to  any  damage  caused  by  the  discharge. 

The  most  common  element  of  POTW 
control  plans  is  a  requirement  that 
industrial  users  noti^  the  POTW  of 
accidental  spills  that  occur.  This 
requirement  may  be  contained  in  the 
sewer  use  ordinance  or  exist  as  a  permit 
requirement  Some  requirements  are 
generic  and  only  require  notification. 
Others  require  a  description  and 
analysis  of  the  spilled  material  and  later 
notification  of  remedial  measures.  Some 
POTWs  have  developed  notification 
forms,  and  some  specify  minimiun 
reportable  quantities  or  require 
notification  only  from  significant 
industrial  users. 

Almost  all  POTWs'  plans  require 
generally  that  industrial  users  prevent 
spills  from  occurring.  Some  POTWs 
require  the  use  of  physical  measures, 
such  as  building  spill  containment 
facilities  (ie.,  dikes  or  berms).  Other 
POTWs  require  development  of  a  spill 
prevention  or  materials  management 
program,  such  as  toxic  organic 
(including  solvent)  management  plans, 
best  management  practices,  and 
emergency  response  procedures.  At 
least  one  POTW  gives  its  dischargers  a 
detailed  spill  prevention  checklist  which 
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includes  such  items  as  history  of  and 
potential  for  spills,  materials 
management  procedures,  tests  for  safety 
of  storage  tanks,  transfer  and  pumping 
stations,  and  procedures  for  loading. 
Some  POTW  require  the  industrial  user 
to  submit  spill  follow-up  reports 
describing  the  response  to  the  spill  and 
the  steps  taken  to  prevent  a  recurrence 
of  the  type  of  spill  that  occurred. 

After  considering  the  comments 
received  on  the  ANPR  and  evaluating 
various  control  plans  submitted  by 
many  POTWs,  EPA  is  today  proposing 
to  amend  40  CFR  403.8{f)(2)(v)  to 
provide  that  POTWs  must  evaluate  each 
of  its  signiRcant  industrial  users  to 
determine  whether  such  users  need  a 
plan  to  prevent  and  control  slug 
discharges,  i.e.,  discharges  (including 
spills  and  batches)  that  could  lead  to  a 
violation  of  any  of  the  special 
prohibidons  or  otherwise  cause 
problems  at  the  POTW.  This  evaluation 
is  proposed  to  be  required  at  the  same 
time  that  the  POTW  conducts  inspection 
or  sampling  of  a  significant  industrial 
user  (for  a  discussion  of  the  inspection 
and  sampling  requirements,  as  well  as 
the  definition  of  "significant  industrial 
users",  see  Part  II-G  below).  Under  this 
procedure,  POTWs  would  use  the 
opportunity  of  an  inspection  or  sampling 
to  examine  the  operational  practices 
and  physical  premises  of  a  significant 
industrial  user  to  decide  whether  these 
warranted  the  development  of  a  plan  to 
handle  and  prevent  accidential  spills  or 
non-routine  batch  discharges. 

In  deciding  whether  a  significant 
industrial  user  should  have  a  slug 
control  and  prevention  plan,  the  two 
most  important  criteria  are  generally  the 
quantity  and  types  of  toxic  or  hazardous 
material  stored  at  the  facility  and  the 
potential  for  these  materials  to  enter  the 
sewer  system.  For  example,  if  an 
industrial  user  stores  quantities  of 
chemicals  warranting  attention,  but  the 
facility  has  not  floor  drains,  sump 
pumps,  or  other  direct  ways  for  these 
materials  to  enter  the  sewer,  then  the 
POTW  may  decide  to  accord  low 
priority  to  that  particular  industrial  user. 
If,  on  die  other  hand,  toxic  or  hazardous 
materials  are  stored  in  a  room  with  floor 
drains,  the  POTW  may  wish  to  consider 
that  industrial  user  to  be  in  a  higher  risk 
category.  Similarly,  the  POTW  may  wish 
to  use  a  certain  volume  or  concentration 
of  a  stored  chemical  as  a  cut-off  point 
for  requiring  a  slug  plan.  Examples  of 
such  cut-off  points  include  the 
reportable  quantities  used  in  the  County 
of  Los  Angeles'  wastewater  ordinance, 
and  the  reportable  quantities 
established  under  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act 
(CERCLA)  which  are  used  as  criteria  by 
the  Metropolitan  Sewer  District  of 
Louisville  and  Jefferson  County. 

Another  factor  which  POTWs  may 
wish  to  consider  in  deciding  which 
significant  industrial  users  should  have 
slug  control  plans  is  the  extent  to  which 
the  industrial  user  in  question  is  already 
covered  by  a  similar  plan  under  RCRA. 
For  example,  generators  of  hazardous 
wastes  who  treat,  store,  or  dispose  of 
hazardous  waste  on-site  are  generally 
subject  to  the  provisions  governing 
accumulation  of  hazardous  wastes  (see 
40  CFR  262.34).  These  provisions  specify 
such  measures  as  container  use  and 
management,  personnel  training,  and 
procedures  for  emergency  response. 
Which  measures  are  required  imder 
§  264.34  generally  depends  on  the 
amount  of  hazardous  waste  generated 
and  the  amount  of  time  such  waste 
remains  on-site.  After  evaluating  the 
physical  premises  of  a  significant 
industrial  user  and  the  practices  and 
procedures  developed  by  that  user  in 
response  to  other  statutory 
requirements,  a  POTW  may  decide  that 
these  measures  are  a  substitute  for  some 
or  all  of  the  measures  that  would  be 
required  under  a  slug  control  plan. 
Similarly,  those  industrial  users  who 
transport  hazardous  wastes  or  who 
dispose  of  such  wastes  by  other  means 
than  the  sewer  system  may  be  subject  to 
the  more  stringent  requirements  of  40 
CFR  Part  264,  such  as  general  facility 
standards  (including  inspection 
requirements,  personnel  training,  and 
location  standards)  prepardness  and 
prevention  (including  facility  design, 
required  equipment,  and  arrangements 
with  local  authorities)  and  contingency 
and  emergency  procedures.  If  a 
significant  industrial  user  is  covered  by 
such  a  plan,  the  POTW  may  decide  that 
such  measures  are  an  adequate 
substitute  for  some  or  all  of  the  elements 
required  in  a  local  slug  prevention  plan. 

The  Agency  is  also  proposing  to 
amend  §  403.8(f)(2)(v)  to  provide  that  if 
the  POTW  decides  that  such  a  plan  is 
warranted  for  a  particular  significant 
industrial  user,  the  plan  must  contain,  at 
a  minimum,  the  following  elements: 

(1)  Description  of  discharge  practices, 
including  non-routine  batch  discharges; 

(2)  Description  of  stored  chemicals; 

(3)  Procedures  for  promptly  notifying 
the  POTW  of  slug  discharges  as  defined 
under  §  403.5(b),  with  procedures  for 
follow-up  written  notification  within 
five  days; 

(4)  Any  necessary  procedures  to 
prevent  accidental  spills,  including 
maintenance  of  storage  areas,  handling 
and  transfer  of  materials,  loading  and 


unloading  operations,  and  control  of 
plant  site  run-off; 

(5)  Any  necessary  measures  for 
building  any  containment  structures  or 
equipment; 

(6)  Any  necessary  measures  for 
controlling  toxic  organics  (including 
solvents); 

(7)  Any  necessary  procedures  and 
equipment  for  emergency  response;  and 

(8)  Any  necessary  follow-up  practices 
to  limit  the  damage  suffered  by  the 
treatment  plant  or  the  environment  and 
to  prevent  recurrence  of  the  type  of  spill 
that  occurred. 

The  Agency  believes  that  today's 
proposal  would  help  many  industrial 
users  prevent  and  control  harmful  spills 
and  batch  discharges.  EPA  believes  that 
the  elements  listed  in  today's  proposal 
are  the  essential  minimum  requirements 
for  uniform  application  in  all  approved 
local  pretreatment  programs.  Since  the 
proposal  lists  only  the  minimal  elements 
of  such  plans,  it  should  give  POTWs 
adequate  flexibility  to  decide  the  details 
of  notification,  prevention,  and  response 
procedures.  The  Agency  notes  also  that 
the  definition  of  significant  industrial 
user  proposed  today  allows  POTWs  to 
add  or  delete  industrial  users  from  this 
category  according  to  the  potential  for 
adverse  impacts  at  the  POTW.  This 
flexibility  will  allow  POTWs  to  select 
the  most  appropriate  candidates  for 
such  plans  and  to  tailor  the  plans  to 
meet  conditions  peculiar  to  their 
localities,  a  concern  that  was  expressed 
by  many  commenters. 

EPA  solicits  comments  on  all  aspects 
of  these  proposed  amendments. 
Specifically,  the  Agency  requests 
comment  on  whether  EPA  should 
impose  specific  spill  or  batch  control 
requirements  directly  on  industrial 
users.  As  mentioned  above,  the  changes 
to  the  general  pretreatment  regulations 
promulgated  on  October  17. 1988  (53  FR 
40562)  would  require  all  industrial  users, 
including  those  not  covered  by 
categorical  standards,  to  notify  the 
POTW  of  any  slug  load  discharge  which 
violates  any  of  the  specific  discharge 
prohibitions.  An  advantage  of  imposing 
specific  requirements  directly  on  all 
industrial  users  is  that  discharges  to  all 
POTWs  would  be  covered,  not  just  the 
industrial  users  in  approved  local 
programs.  In  addition,  POTWs  would  be 
saved  the  administrative  burdens  of 
evaluating  and  approving  plans 
submitted  by  their  industrial  users.  The 
Agency  welcomes  comments  on  whether 
these  advantages  would  outweigh  the 
loss  of  die  flexibility  allowed  to  POTWs 
in  today's  proposal. 

The  Agency  also  requests  comment  on 
whether  the  control  plans  proposed  to 


be  reqxiired  today  should  be  limited  to 
significant  industrial  users  as  defined  in 
proposed  40  CFR  403.3(u)  (discussed  in 
Part  II-G  of  today's  notice),  or  expanded 
to  cover  all  industrial  users,  or  limited  to 
other  categories  such  as  industrial  users 
who  submit  notification  of  the  discharge 
of  hazardous  wastes  under  proposed  40 
CFR  403.12(p). 

In  addition,  EPA  requests  comment  on 
possible  duplication  between  the 
requirements  of  40  CFR  403.12(f) 
(notification  of  slug  loads  to  the  POTW). 
section  103(a)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  and  section  304(b)  of  die 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Section  103(a)  of  CERCLA  requires  that 
facilities  (including  indirect  dischargers 
to  sewers]  which  release  a  hazardous 
substance  in  a  quantity  greater  than  or 
equal  to  its  reportable  quantity  (RQ) 
must  notify  the  National  Response 
Center.  Section  304(b)  of  SARA  requires 
such  releases  to  be  reported  to  local  and 
state  emergency  planning  commissions 
as  well.  Although  section  101(10)  of 
CERCLA  provides  an  exemption  from 
these  notification  requirements  for 
"federally  permitted"  releases,  including 
discharges  to  POTWs  with  approved 
pretreatment  programs  which  are  in 
compliance  with  pretreatment  standards 
(see  53  FR  27288,  July  19, 1988),  die 
exemption  wUl  not  apply  to  slug 
discharges.  This,  if  an  industrial  user 
discharges  a  slug  load  of  one  of  721 
CERCLA  hazardous  substances  which  is 
equal  to  or  exceeds  die  CERCLA  RQ  for 
that  substance,  the  industrial  user 
discharging  such  a  slug  must  notify  the 
National  Response  Center,  the  local 
emergency  planning  committee 
established  pursuant  to  section  301(c)  of 
SARA,  any  State  emergency  planning 
committee  for  a  State  likely  to  be 
affected  by  the  discharge,  and  the  local 
POTW. 

The  Agency  requests  comment  on 
whether  these  notification  requirements 
are  duplicative  and  unduly  burdensom, 
and  if  so,  on  how  they  could  be 
improved.  In  the  Fadarai  Repster  notice 
of  July  19, 1988  proposing  the  regulatory 
definition  of  federally  permitted  releases 
(53  FR  2726^  EPA  stated  diat  tke 
Administrator  would  consider 
establiahing  an  administrative 
exemption  from  CERCLA  notification 
requirements  ii  it  appeared  that  certain 
releases  pose  bo  hazard  or  pose  a 
hazard  only  larely  and  ander 
circumstajacea  that  wculd  not  likely 
result  in  any  action  beiof  taken  to 
respond  to  the  bazacd.  At  the  present 
time,  the  Ageocy  has  bo  data  indicating 


that  slug  discharges  equal  or  exceeding 
CEIRCLA  RQs  do  not  pose  a  hazard,  or 
that  action  (other  dian  the  POTWs 
response)  is  unlikely  to  be  taken  to 
respond  to  such  a  discharge. 
Nevertheless,  EPA  solicits  comment  on 
the  appropriateness  of  proposing  such 
an  administrative  exemption  in  the 
future.  The  Agency  is  particularly 
interested  in  any  technical  data  which 
might  demonstrate  whether  discharges 
to  POTWs  of  an  RQ  or  more  of  any  or 
all  CERCLA  hazardous  substances 
present  litde  danger  of  pass  through  or 
interference,  or  whether  such  discharges 
ere  most  appropriately  handled  by  the 
POTW  even  if  such  danger  exists. 

Alternatively,  EPA  solicits  comment 
on  the  usefulness  of  exempting 
industrial  users  from  having  to  notify  the 
POTW  of  those  slug  discharges  for 
which  they  have  submitted  CERCLA 
notification.  This  might  be  especially 
appropriate  if  POTWs  were  included  on 
the  local  emergency  planning 
committees  establsfaed  under  section 
301(c)  of  SARA. 

In  order  to  help  POTWs  implement 
slug  control  requirements,  the  Agency 
plans  to  issue  a  guidance  manual  for  use 
in  controlling  and  preventing  accidental 
spills  and  batch  discharges.  The  manual 
will  include  suggested  methods  for  spill 
prevention  by  industrial  users  and 
response  by  POTWs,  as  well  as 
suggested  ways  to  control  batch 
discharges  by  pretreatment  permits  and 
sewer  use  ordinances. 

C.  Trucked  and  Hauled  Wastes 

Many  commenters  on  the  ANPR 
expressed  concern  about  discharges 
from  liquid  waste  haulers.  The  Study 
recommended  strengthening  controls  on 
these  dischargers,  and  in  June  1987  the 
Agency  issued  guidance  to  help  POTWs 
control  the  discharge  of  such  wastes  to 
their  systems  [Guidance  Manual  for  the 
Identification  of  Hazardous  Wastes 
Delivered  to  Publicly  Owned  Treatment 
Works  by  Truck,  Rail,  or  Dedicated 
Pipe].  As  a  further  response  to  the 
Study's  recommendation,  EPA  had 
suggested  in  the  ANPR  prohibiting  the 
introduction  of  hazardous  wastes  to 
sewer  system  by  truck  except  at 
discharge  points  designated  by  the 
POTW. 

Many  commenters  responded 
positively  to  this  suggestion.  Many 
POTWs  already  prohibit  die 
introduction  of  any  trucked  wastes  to 
the  sewer  except  at  designated 
discharge  points  (some  ban  only  the 
introduction  of  non-septic  wastes).  In 
response  to  these  comments,  the  Agency 
is  today  propoeing  to  amend  40  CFR 
403.5(b)  to  prohibit  the  introductioB  to 
POTWs  of  any  tracked  or  hauled 


pollutants  except  at  discharge  points 
designated  by  the  POTW.  EPA 
emphasizes  that  discharging  hazardous 
wastes  at  transfer  stations  or  discharge 
points  (i.e..  sewer  manholes)  without  a 
RCRA  permit  would  violate  RCRA 
generator  and  transporter  requirements 
under  40  CFR  Parts  282  and  263  and  thus 
is  already  illegal.  Therefore,  the 
principal  new  legal  effect  of  today's 
proposed  amendment  would  be  to 
prohibit  the  discharge  of  trucked  non- 
hazardous  wastes  to  POTWs  except  at 
designated  discharge  points.  Practically, 
however,  this  proposed  requirement 
would  give  POTWs  better  control  of  all 
wastes  into  their  systems  (including 
hazardous  wastes)  by  encouraging  them 
to  designate  certain  discharge  points 
that  they  could  monitor  and,  if  such 
monitoring  showed  that  wastes  were 
hazardous,  to  prevent  the  introduction 
of  undesirable  wastes  into  the  sewer 
system. 

EPA  solicits  comments  on  the  merits 
of  this  proposal.  Specifically,  the  Agency 
requests  comments  on  whether  the 
proposed  prohibited  discharge  standard 
is  too  extensive  and  should  be  limited  to 
non-septic  wastes  only.  EPA  also 
requests  comment  on  whether  to  require 
POTWs  to  develop  and  obtain  approval 
of  additional  procedures  to  deal  with 
trucked  or  hauled  wastes  (such  as 
monitoring  and  sampling),  or  on  whether 
to  amend  40  CFR  403.8  to  require 
POTWs  to  specify  particular  discharge 
sites.  The  Agency  points  out  that 
truckers  or  haulers  of  wastes  to  POTWs 
are  industrial  users  within  the  meaning 
of  40  CFR  403  J  (gj  and  (h).  As  such,  they 
are  already  subject  to  the  prohibited 
discharge  standards  (and  the 
notification  requirements  of  40  CFR 
403.12,  if  they  transport  wastes  for 
categorical  discharges  or  if  they 
discharge  slug  loads).  In  addition, 
approved  local  pretreatment  programs 
must  include  inspection,  surveillance 
and  monitoring  programs  to  ensure  that 
all  industrial  users  (including  truckers 
and  haulers)  comply  with  the 
pretreatment  requirements.  POTWs 
must,  in  other  words,  include  some 
procedures  (tests,  manifests,  reports, 
etc.)  to  obtain  information  from 
transporters  about  their  wastes  before 
these  wastes  casi  be  accepted.  POTWs 
need  not  await  amendment  of  the 
current  pretreatment  regulations  to 
begin  aiiforcing  these  local  provisions. 
However,  EPA  solicits  comment  on 
whether  ether  procedures  wotdd  be 
appropriate  especially  Ux  trucked  and 
hauled  wastes,  such  as  requiring 
POTWs  to  eoBducI  analyses  of  trucked 
wastes  so  that  bazardousness  aad 
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compatibility  of  the  wastes  with  POTW 
operations  could  be  determined. 

D.  Notification  Requirements 

Notifying  POTWs  of  hazardous  waste 
discharges  is  essential  to  the  control  of 
such  wastes.  Without  workable 
notiBcation  requirements,  any  further 
attempt  to  control  hazardous  pollutants 
is  difficult  if  not  impossible. 

Section  3010(a)  of  RCRA  requires  that 
any  person  who  generates  or  transports 
a  RCRA  hazardous  waste,  or  who  owns 
or  operates  a  /acility  for  the  treatment, 
storage,  or  disposal  of  such  waste,  must 
file  a  notification  with  EPA  or  with  a 
State  with  an  authorized  hazardous 
waste  permit  program.  Section  3018(d) 
of  RCRA  (enacted  as  part  of  the 
Hazardous  and  Solid  Waste 
amendments  in  1984)  clarifies  that 
wastes  mixed  with  domestic  sewage  are 
also  subject  to  this  notification 
requirement. 

EPA  has  not  yet  promulgated 
regulations  to  implement  the  section 
3018(d)  notification  requirements.  The 
Study  recommended  that  these 
requirements  be  implemented  to  ensure 
that  regulatory  authorities  were  aware 
of  discharges  of  hazardous  wastes  to 
POTWs.  In  the  ANPR.  the  Agency 
suggested  amending  the  general 
pretreatment  regulations  to  require  that 
industrial  users  notify  POTWs  (rather 
than  EPA  or  the  State)  of  any  hazardous 
wastes  discharged. 

Commenters  expressed  very  strong 
support  for  the  notification  requirements 
discussed  in  the  ANPR.  Many  POTWs 
stated  that  such  notification  was 
essential  to  give  owners  and  operators 
of  treatment  plants  notice  of  hazardous 
wastes  entering  their  treatment  and 
collection  systems.  Some  commenters 
urged  notification  of  State  permitting 
authorities  as  well.  One  commenter 
stated  that  industrial  users  should  be 
required  to  notify  EPA  of  such 
discharges,  because  section  3018(d) 
required  it  and  because  such  notification 
would  give  the  Agency  more  information 
about  die  sources  and  quantities  of 
hazardous  wastes  entering  POTWs, 
which  would  generally  improve  EPA 
oversight  of  local  pretreatment 
programs. 

E^A  is  today  proposing  to  amend  40 
CFR  403.12  to  add  a  new  paragraph  (p) 
to  require  that  all  industrial  users  notify 
EPA  Regional  Waste  Management 
Division  Directors.  State  hazardous 
waste  permitting  authorities,  and  their 
POTW  of  any  discharge  into  the  POTW 
of  a  substance  which  is  a  listed  or 
characteristic  waste  under  section  3001 
of  RCRA.  Such  notification  must  include 
a  description  of  any  such  wastes 
discharged,  specifying  the  volume  and 


concentration  of  the  wastes,  the  type  of 
discharge  (continuous,  batch,  or  other) 
and  identifying  the  hazardous 
constituents  contained  in  the  listed 
wastes.  The  notification  must  also 
include  an  estimate  of  the  volume  of 
hazardous  wastes  expected  to  be 
discharged  during  the  following  twelve 
months.  The  notification  must  take  place 
within  six  months  of  the  effective  date 
of  today's  proposed  amendments. 

Small  quantity  generators  would  be 
exempt  from  these  notification 
requirements  during  any  calendar  month 
in  which  they  generate  no  more  than  one 
hundred  kilograms  of  hazardous  wastes, 
except  for  certain  acute  hazardous 
wastes  under  40  CFR  261.5  (e),  (f),  (g), 
and  (j).  Generation  of  more  than  one 
hundred  kilograms  of  hazardous  waste 
in  any  given  month  would  render  this 
exemption  moot  and  would  require  one- 
time submission  of  the  notification. 
Subsequent  months  during  which  the 
industrial  user  generated  more  than  one 
hundred  kilograms  per  month  would  not 
require  submission  of  additional 
notifications,  except  for  the  above- 
mentioned  acute  hazardous  wastes. 

In  the  case  of  new  regulations  under 
section  3001  identifying  additional 
characteristics  of  hazardous  waste  or 
listing  any  additional  substance  as  a 
hazardous  waste,  the  industrial  user 
must  notify  the  POTW  of  the  discharge 
of  such  substances  within  ninety  days  of 
the  effective  date  of  such  regulations 
(except  for  the  small  quantity  generator 
exemption  discussed  above). 

Under  the  amendments  proposed 
today,  these  are  one-time  notification 
requirements  which  do  not  apply  to 
pollutants  already  reported  under  the 
self/monitoring  provisions  of  40  CFR 
403.12  (b),  (d),  and  (e).  nor  to  pollutants 
already  reported  under  the  "changed 
discharge"  requirements  of  40  CFR 
403.12(i).  However,  to  clarify  that 
§  403.12(j)  also  applies  to  the  discharge 
of  hazardous  wastes,  the  Agency  is 
today  proposing  to  amend  that  provision 
to  provide  that  all  industrial  users  shall 
promptly  notify  the  POTW  in  advance 
of  any  substantial  change  in  the  volume 
or  character  of  pollutants  in  their 
discharge,  including  changes  in  the 
volume  or  character  of  any  listed  or 
characteristic  hazardous  wastes  for 
which  the  industrial  user  has  submitted 
initial  notification  under  proposed 
§  403.12(p).     "^ 

To  ensure  further  control  of  hazardous 
wastes  discharged  to  sewers,  proposed 
§  403.12(p)  would  require  all  industrial 
users  who  submit  notification  of  the 
discharge  of  hazardous  wastes  to  certify 
that  they  have  a  program  in  place  to 
reduce  the  volume  and  toxicity  of  non- 
categorical  hazardous  wastes  generated 


to  the  degree  they  have  determined  to 
be  economically  practicable,  and  that 
they  have  selected  the  method  of 
treatment,  storage,  or  disposal  currently 
available  which  minimizes  the  present 
and  future  threat  to  human  health  and 
the  environment.  It  should  be  noted  that 
a  similar  certification  requirement 
already  applies  to  all  generators  of 
hazardous  wastes  under  section  3002(b) 
of  RCRA. 

Even  though  section  3010  mandates 
only  a  one-time  notification,  it  has  been 
suggested  that  requiring  industrial  users 
to  submit  notification  of  all  hazardous 
waste  discharges  would  burden  POTWs, 
EPA,  and  States  with  paperwork  even 
where  the  quantity  of  wastes  discharged 
was  very  small.  To  address  these 
concerns,  EPA  has  proposed  the 
exemption  from  the  notification 
requirements  of  those  facilities  that 
generate  no  more  than  100  kilograms  of 
hazardous  waste  per  calendar  month. 
Under  40  CFR  261.5(c),  these  generators 
are  exempt  from  most  RCRA 
requirements,  including  the  notification 
requirements  of  section  3010,  during  a 
calendar  month  in  which  they  generete 
no  more  than  100  kilograms  of 
hazardous  waste  (not  including  certain 
acutely  hazardous  wastes).  This 
exemption,  if  promulgated,  would  be 
consistent  with  RCRA  program 
requirements  and  might  save  POTWs 
and  industrial  users  the  time  and 
expense  associated  with  notifications  of 
small  amounts  of  hazardous  wastes.  On 
the  other  hand,  the  exemption  might 
allow  the  generation  and  discharge  into 
sewers  of  up  to  100  kilograms  per  month 
of  hazardous  wastes  without 
notification,  an  exemption  which  some 
POTWs  (particularly  smaller  ones) 
might  not  regard  as  justified. 

Similarly,  EPA  solicits  comment  on 
whether  any  of  the  existing  RCRA  forms 
might  be  suitable  for  submission  of  the 
proposed  notification  requirements.  The 
Agency  also  notes  that  certain  industrial 
users  (those  with  over  ten  employees 
who  discharge  certain  listed  toxic 
chemicals)  are  required  under  section 
313  of  SARA  to  complete  annually  a 
Toxics  Release  Inventory  Form  (EPA 
Form  R)  and  submit  this  form  to  EPA 
and  the  State  where  the  industrial  user 
is  located.  EPA  requests  comment  on 
whether  those  industrial  users  required 
to  submit  Form  R  should  send  a  copy  of 
Form  R  to  the  POTW  in  lieu  of  today's 
proposed  hazardous  waste  notification 
requirements,  if  the  toxic  chemicals 
reported  by  the  industrial  user  on  Form 
R  include  those  RCRA  hazardous 
wastes  for  which  notification  would  be 
required  under  today's  proposal.  The 
Agency  also  requests  comment  on 


whether  additional  (or  more  specific) 
management  requirements  should  be 
required  to  control  wastes  for  which 
notification  would  be  submitted  under 
this  proposal. 

E.  Individual  Control  Mechanisms  for 
Industrial  Users 

As  a  way  to  carry  out  local 
pretreatment  programs  and  implement 
local  limits  more  effectively,  the  Agency 
discussed  in  the  ANPR  the  possibility  of 
requiring  POTWs  to  use  a  permit  system 
as  the  basis  of  their  pretreatment 
programs.  In  responding  to  this 
suggestion,  some  commenters  opposed 
such  a  requirement,  stating  that  the 
quality  of  local  controls  for  industrial 
users  should  be  evaluated  individually. 
Other  commenters  believed  that  such  a 
program  was  essential  for  consistent 
and  enforceable  requirements.  A  few 
industry  commenters  believed  that  a 
permit  system  would  result  in  better 
notice  of  the  duties  required  of 
industrial  users. 

Audits  conducted  of  local 
pretreatment  programs  have  led  EPA  to 
question  whether  many  exisitng  control 
mechanisms  are  adequate  to  ensure 
compliance  with  applicable 
pretreatment  requirements.  To  address 
this  concern,  and  after  evaluating  ANPR 
comments  on  this  subject,  the  Agency  is 
today  proposing  to  amend  §  403.8(f)  to 
require  that  POTWs  with  approved 
programs  must  have  the  legal  authority 
to  issue  individual  discharge  permits  or 
equivalent  control  mechanisms  to 
industrial  users  identified  as  significant 
under  proposed  40  CFR  403.3(u)  (this 
definition  is  discussed  below  in  Part  11- 
G).  Such  control  mechanisms  shall 
contain,  at  a  minimum,  the  following: 

(1)  Statement  of  duration  (in  no  case 
more  than  five  years); 

(2)  Statement  of  non-transferability 
without  prior  POTW  approval; 

(3)  Applicable  effluent  limits  based  on 
categorical  standards  and  local  limits; 

(4)  Applicable  monitoring,  sampling, 
and  reporting  requirements; 

(5)  Notification  requirements  for  slug 
discharges  as  defined  in  S  403.5(b);  and 

(6)  Statement  of  applicable  civil  and 
criminal  penalties  for  violation  of 
pretreatment  standards  and 
requirements. 

EPA  believes  that  individual  control 
mechanisms  are  the  best  way  to  ensure 
compliance  with  applicable 
pretreatment  standards  and 
requirements  by  significant  industrial 
users.  A  permit  system  will  give  the 
industrial  user  clear  notice  of  all  the 
pretreatment  requirements  to  which  it  is 
subject  under  both  federal  regulations 
and  local  program  provisions.  Such  a 
system  should  make  it  easier  for  such 


users  to  perform  effective  pretreatment 
measures  before  a  violation  can  occur, 
rather  than  after.  The  Agency  solicits 
comments  on  the  merits  of  this  proposed 
amendment.  Specifically.  EPA  requests 
comments  on:  (1)  The  appropriateness  of 
limiting  the  requirement  to  industrial 
users  defined  as  significant  under 
proposed  40  CFR  403.3(s).  or  of 
additional  or  alternative  targets,  such  as 
categorical  users  or  notifiers  of 
hazardous  waste  discharges  under 
proposed  §  403.12(p);  (2)  whether  the 
requirement  should  apply  only  to 
POTWs  with  more  than  a  specified 
number  of  industrial  users  (and,  if  so, 
what  number  would  be  appropriate  as  a 
cut-off  point);  and  (3)  whether  the  list  of 
permit  conditions  proposed  today 
should  be  contracted,  expanded,  or 
modified. 

F.  Implementing  the  General 
Prohibitions  Against  Pass  Through  and 
Interference 

The  Study  and  the  ANPP  discussed 
three  principal  ways  to  enhance 
implementation  of  the  general  discharge 
prohibitions  against  pass  through  and 
interference.  "Tbese  three  ways  were:  (1) 
Requiring  that  water  quality-based 
permit  limits  for  additional  constituents 
of  hazardous  wastes  be  incorporated 
into  NPDES  permits  issued  to  POTWs; 
(2)  moving  aggressively  to  set  toxicity- 
based  limits  in  NPDES  Permits  issued  to 
POTWs;  and  (3)  requiring  POTWs  to 
develop  local  limits  for  problem 
pollutants  even  if  no  POTW  permit 
violation  occurs  or  is  threatened. 

The  Agency  received  many  comments 
about  the  relative  virtues  and 
drawbacks  of  the  various  ways  to 
control  pass  through  and  interference. 
These  comments  are  discussed  below. 
Also  included  is  a  discussion  of 
forthcoming  sludge  control  requirements 
that  should  result  in  improved  local 
limits  to  prevent  interference. 

1.  Water  Quality-Based  Permit  Limits 

The  most  favored  method  of 
preventing  pass  through  was 
incorporating  more  water  quality-based 
limits  in  permits  issued  to  POTWs. 
POTWs  could  then  use  these  permit 
limits  to  back-calculate  local  limits  to 
prevent  pass  through  or  interference. 

The  Agency  believes  that  the 
requirements  of  section  304(1)  of  the 
CWA,  as  amended,  and  EPA's  ongoing 
toxics  control  program  will  result  in  an 
increase  in  the  numbers  of  water 
quality-based  limits  in  NPDES  permits 
issued  to  POTWs.  The  provisions  of 
section  304(1)  require  a  progressive 
program  of  toxic  pollutant  control. 
Under  this  section.  States  must  develop 
several  lists  of  impaired  waters. 


including  waters  where  technology- 
based  controls  and  existing  water 
quality-based  controls  are  not  adequate 
to  meet  water  quality  standards  for  the 
priority  pollutants  or  adequate  to  protect 
designated  uses. 

To  further  provide  for  the 
improvement  of  water  quality,  section 
304(1)  requires  the  development  of 
individual  control  strategies  for 
waterbodies  which  are  impaired 
substantially  or  entirely  due  to  point 
source  discharges  (including  POTWs)  of 
section  307(a)  toxic  pollutants.  Under 
this  provision.  States  must  identify 
(within  two  years  of  enactment  of  the 
amendments)  waters  that  are  unlikely  to 
comply  with  water  quality  standards 
after  implementation  of  technology- 
based  requirements.  States  must  then 
identify  particular  point  sources 
(including  POTWs)  that  may  be  causing 
the  violation  of  standards  in  those 
waters  and  develop  individual  control 
strategies  to  reduce  toxics  and  meet 
standards  in  such  waters  not  later  than 
three  years  after  the  strategy  is 
established. 

Section  304(1)  directs  immediate 
attention  to  establishing  controls  where 
there  are  known  impacts  due  entirely  or 
substantially  to  point  source  discharges 
of  section  307(a)  toxic  pollutants.  The 
Agency  has  prepared  draft  final 
guidance  for  States  and  EPA  Regions  on 
how  to  address  these  problems  within 
the  available  control  mechanisms  and 
data.  The  guidance  also  directs  States 
and  EPA  Regions  to  address  all  known 
sources  of  toxicity  in  receiving  waters 
(including  hazardous  constituents)  as 
required  by  sections  301(b)(1)(C).  303(c). 
303(d).  303(e).  401.  and  402(a),  of  the 
CWA.  EPA  regards  the  new  statutory 
requirements  to  control  point  sources  as 
part  of  the  ongoing  national  program  for 
toxics  control.  Initially,  all  known 
problems  due  to  any  pollutant  are  to  be 
controlled  (using  both  new  and  existing 
statutory  authorities)  as  soon  as 
possible,  even  if  the  problem  does  not 
involve  section  307(a)  pollutants. 

As  stated  above,  most  commenters  on 
the  ANPR  believed  that  increasing  the 
use  of  water  quality-based  limits  in 
NPDES  permits  issued  to  POTWs  is  the 
best  way  to  help  POTWs  develop  local 
limits  to  control  the  pass  through  of 
toxic  and  hazardous  pollutants.  The 
Agency  believes  that  the  individual 
control  strategies  mandated  by  the 
CWA  amendments  and  the  ongoing 
national  toxics  control  ^ogram  will 
increase  the  number  of  such  permit 
limits,  which  POTWs  can  use  to  derive 
the  necessary  local  limits. 
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2.  Sludge  Control 

Another  provision  of  the  amended 
CWA  has  far-reaching  implications  for 
the  development  of  local  limits.  These 
are  the  provisions  dealing  with  the 
regulation  of  sewage  sludge.  The 
amendments  set  forth  a  comprehensive 
program  for  reducing  environmental 
risks  and  maximizing  the  beneficial  uses 
of  sludge.  The  amendments  mandate  the 
promulgation  of  technical  criteria  for 
toxic  pollutants  in  sweage  sludge  and 
the  specification  of  acceptable  sludge 
management  practices,  and  require  that 
these  standards  be  implemented  through 
permits.  To  carry  out  these 
requirements,  EPA  is  currently 
developing  acceptable  contaminant 
levels  and  management  practices  for  an 
initial  group  of  toxic  pollutants  for  the 
five  major  sludge  use  and  disposal 
options:  Land  application,  distribution 
and  marketing,  incineration,  landfiUing, 
and  ocean  disposal  (although  not  all 
pollutants  will  be  regulated  for  each 
option). 

In  addition  to  calling  for  the 
promulgation  of  technical  criteria  for  the 
use  and  disposal  of  sewage  sludge,  the 
1987  amendments  to  section  405  also 
contain  a  significant  departure  from 
previous  statutory  provisions  regarding 
implementation.  The  amendment  applies 
the  requirements  to  all  persons  and 
further  requires  that  the  above  technical 
criteria  and  management  practices  be 
included  in  an  NPDES  permit  unless 
such  criteria  have  been  included  in  a 
permit  issued  by  one  of  several  other 
listed  federal  permit  programs  or  an 
approved  State  program.  This  means 
that,  for  the  first  time,  permits  will  be 
the  required  way  to  implement  the 
federal  technical  criteria.  When  the 
sludge  criteria  are  promulgated, 
NPEDES  permits  issued  to  POTWs  or 
other  treatment  works  treating  domestic 
sewage  must  include  these  requirements 
unless  they  are  included  in  another 
appropriate  permit.  These  requirements 
can  be  used  by  POTWs  to  calculate  the 
local  limits  necessary  to  allow  for  the 
widest  range  of  sludge  use  and  disposal 
options. 

Section  405  as  amended  also  requires 
that  before  promulgation  of  the  criteria, 
the  Administrator  shall  impose 
conditions  in  permits  issued  to  POTWs 
under  section  402  or  to  take  such  other 
measures  as  the  Administrator  deems 
appropriate  to  protect  public  health  and 
the  environment  fi"om  adverse  effects 
which  may  occur  from  toxic  pollutants 
in  sewage  sludge.  To  incorporate  sludge 
limits  into  permits  before  promulgation 
of  such  criteria,  such  limits  will  have  to 
be  developed  on  a  case-by-case  basis. 
To  implement  this  requirement,  the 


Agency  is  preparing  guidance  for  EPA 
Regions  and  States.  The  guidance  will 
set  forth  all  existing  federal  and  State 
requirements,  and  will  recommend 
sludge  contamination  limits  and 
management  practices  based  on  current 
EPA  and  State  requirements.  These 
limits  and  practices  can  also  be  used  by 
POTWs  to  begin  developing  the 
appropriate  local  Umits. 

3.  Toxicity-Based  Permit  Limits 

Commenters  on  the  ANPR  also 
expressed  general  support  for  the  use  of 
toxicity-based  limits  in  NPDES  permits 
issued  to  POTWs,  although  some 
commenters  were  concerned  about  the 
technical  difficulties  involved  in  setting 
permit  limits  in  response  to  such  testing. 
As  a  supplement  to  limits  based  on 
numerical  standards  for  specific 
chemicals,  the  Agency  has  strongly 
encouraged  NPDES  permitting 
authorities  to  establish  toxicity  testing 
requirements  in  municipal  permits  and 
to  develop  whole  effluent  toxicity-based 
permit  limitations  as  appropriate  to 
control  toxicity  to  aquatic  life.  It  should 
also  be  noted  that  the  expanded  use  of 
biomonitoring  was  one  of  the  principal 
recommendations  of  the  Study.  EPA  has 
encouraged  this  approach  to  controlling 
toxic  effluents  for  several  reasons.  First, 
it  allows  POTWS  and  permit  writers  to 
assess  certain  toxic  effects  (such  as 
lethality,  growth,  and  reproductive 
success)  of  a  complex  mixture  by 
integrating  the  interactions  of  the 
constituents  into  a  single  measure. 
Second,  toxicity-based  permit  limits 
provide  a  numeric  target  for  measuring 
violations  of  the  narrative  standard  "No 
toxics  discharged  in  toxic  amounts". 
This  approach  allows  the  investigation 
of  the  cause  of  toxicity  through  toxicity 
reduction  evaluations  (TREs).  A  TRE  is 
a  study  which  uses  toxicity  tests  to  find 
ways  to  reduce  or  control  effluent 
toxicity.  Such  tests  can  be  used  in  a  TRE 
to  find  the  specific  toxicant  or  toxicants 
causing  effluent  toxicity  and  to  identify 
a  treatment  which  reduces  or  eliminates 
unacceptable  toxic  effects.  Toxicity- 
based  permit  limits  can  also  be 
particularly  useful  where  national 
categorical  pretreatment  standards  do 
not  adquately  address  local  toxicity 
problems  and/or  where  there  are  no 
numerical  criteria  currentiy  available,  as 
is  the  case  for  most  toxic  and  hazardous 
constituents. 

In  encouraging  the  use  of  toxicity 
testing,  the  Agency  has  recommended 
that  testing  requirements  be  based  on 
the  technical  reconmiendations  in  the 
Technical  Support  Document  for  Water 
Quality-Based  Toxics  Control,  hereafter 
the  'TSD"  (EPA  440/4-85-032. 
September,  1985).  This  document 


describes  the  rationale  for  whole 
effluent  toxicity  controls  and  the  action 
to  be  taken  to  access  receiving  water 
effects.  It  recommends  a  series  of 
toxicity  screening  tests  based  on 
effluent  dilution.  Permit  writers  can  use 
the  results  of  the  screening  tests  to 
determine  if  additional  testing 
requirements,  local  limits,  and/or 
toxicity  limits  in  the  permit  should  be 
established. 

Because  EPA  believes  that  toxicity 
evaluation  is  an  essential  step  towards 
developing  sound  NPDES  permit  limits 
and  local  limits  to  control  toxic  and 
hazardous  pollutants,  the  Agency  is 
today  proposing  to  amend  40  CFR 
122.21(j)  to  require  that  all  existing 
POTWs  conduct  whole  effluent  toxicity 
screening  and/or  definitive  toxocity 
testiiig  and  submit  the  results  of  such 
screening  or  testing  as  part  of  their 
NPDES  permit  applications.  The  Agency 
anticipates  that  permits  writers  will  use 
the  toxicity  screening  information 
generated  for  the  permit  application  to 
justify  permit  limitations  and  toxicity 
reduction  evaluations  when  the  testing 
reveals  water  quality  standards 
violations.  The  toxicity  information  will 
also  form  the  basis  for  monitoring 
requirements  and  other  permit 
conditions,  when  appropriate,  to  ensure 
ongoing  compliance  with  water  quality 
standards. 

The  screening  which  the  Agency  is 
proposing  to  require  is  adapted  from  the 
TSD  because  this  docimient  is  in  wide 
use  and  has  proved  to  be  a  useful  tool 
for  conducting  such  protocols.  First,  an 
initial  dilution  screen  should  be 
performed.  The  POTW  should  compare 
the  flow  rate  of  its  receiving  stream  (in 
terms  of  the  design  low  flow  specified 
by  the  State)  to  its  effluent  design  flow 
rate.  For  marine,  estuarine,  and  standing 
water  discharge  situations,  dilution  can 
be  calculated  using  existing  State 
standards  and  corresponding  allowable 
dilution  calculation  procedures. 

If  dilution  exceeds  10,000  to  1,  and 
there  is  a  reasonable  rapid  mix  of  the 
effluent  outside  of  the  initial  dilution 
area  in  the  receiving  water,  the  effluent 
need  not  be  tested  further.  If  dilution  is 
less  than  10,000  to  1,  or  mixing  is  not 
rapid  and  toxicity  within  a  plume  is  of 
concern,  then  toxicity  screening  tests 
are  proposed  to  be  required  as  follows: 
(1)  In  cases  where  dilution  is  between 
1,000  to  1  and  10,000 1,  or  where  a  poorly 
mixed  effluent  plume  in  a  large  receiving 
water  is  of  concern  (even  with  greater 
dilution),  acute  toxicity  screening  tests 
must  be  performed  by  collecting  six 
effluent  samples  in  one  day  (grab  or 
short-term  composite)  each  quarter  over 
a  one-year  period.  Twenty-four  hour 


screening  tests  must  then  be  conducted 
in  100%  final  effluent,  using  an 
invertebrate  species  and  a  fish  species 
in  each  sample,  and  following  the 
protocols  specified  in  Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Aquatic  Organisms,  Peltier, 
W.  and  C.I.  Weber.  3rd  edition,  1985, 
EPA  600/4-85-013.  The  Director  (i.e.,  the 
Regional  Administrator  or  the  State 
NPDES  Director)  may  require  alternative 
tests  procedures  and  may  require  the 
submission  of  definitive  testing  data, 
generated  according  to  procedures 
specified  by  the  Director,  to  replace  or 
supplement  the  screening  test  data 
specified  above. 

(2)  If  dilution  is  less  than  1.000  to  1  but 
greater  than  100  to  1,  chronic  toxicity 
screening  tests  must  be  performed  by 
collecting  six  samples  (24-hour 
composite)  on  six  successive  days  each 
quarter  over  a  one-year  period.  Seven- 
day  static  screening  tests  must  then  be 
conducted  in  100%  final  effluent,  using 
an  invertebrate  species  and  a  fish 
species,  daily  composite  samples  to 
renew  test  solutions,  and  following 
protocols  specified  by  the  Director.  The 
Director  may  require  alternative  test 
procedures  and  may  require  the 
submission  of  definitive  testing  data, 
generated  according  to  procedures 
specified  by  the  Director,  to  replace  or 
supplement  the  screening  test  data 
specified  above. 

(3)  If  dilution  is  less  than  100  to  1, 
screening  is  in  appropriate,  since  at 
these  ambient  concentrations  even 
minimally  toxic  effects  can  cause 
unacceptable  toxicity.  Instead,  definitive 
toxicity  data  generation  shall  be 
performed  according  to  procedures 
required  by  the  Director. 

Today's  proposal  would  require  the 
results  of  any  acute  or  chronic  toxicity 
screening  or  testing  performed  above  to 
be  submitted  to  the  Director  as  part  of 
the  POTWs  NPDES  permit  renewal 
application.  The  current  regulations 
(§  122.21(d)(1))  require  that  existing 
POTWs  must  submit  permit  renewal 
applications  at  least  180  days  before  the 
currently  effective  permit  expires.  The 
Director  may  grant  permission  to  submit 
the  application  at  a  later  date  (but  not 
later  than  the  expiration  date  of  the 
existing  permit).  Therefore,  any 
screening  or  testing  required  under  the 
above  procedures  should  be  commenced 
in  time  to  be  completed  before  the  180- 
day  deadline. 

To  address  States  with  screening  and 
testing  procedures  that  are  equivalent  to 
those  proposed  above,  the  agency  is 
also  proposing  to  allow  the  POTW  to 
use  such  equivalent  procedures  if  they 
are  accepted  by  the  Director.  However, 
the  Agency  solicits  comment  on  other 


definitive  data  generation  procedures 
that  would  be  appropriate  for  inclusion 
in  NPDES  permit  applications,  and  on 
whether  follow-up  corrective  measures 
to  reduce  toxicity  should  be  specified  in 
40  CFR  Part  122.  For  example.  POTWs 
might  be  required  to  follow  the 
recommendations  of  the  TSD  on 
definitive  data  generation,  using 
uncertainty  factors  and  dilution  data. 
Where  the  effluent  is  shown  to  have 
toxic  impact  (as  defined  in  the  TSD 
triggef  mechanism),  corrective  action 
could  be  required. 

An  alternative  method  of  collecting 
definitive  toxicity  data  might  be  to 
require  POTWs  with  high  dilution  ratios 
(1000  to  1  or  greater)  to  conduct  acute 
tests  on  three  species  quarterly  for  the 
year  preceding  submission  of  the  permit 
application,  while  POTWs  with  low 
dilution  ratios  (less  than  1000  to  one) 
might  be  required  to  conduct  chronic 
tests  on  three  species  quarterly.  Still 
another  option  is  requiring  POTWs  with 
approved  programs  to  conduct  both 
acute  and  chronic  toxicity  tests  on  three 
species  once  a  month  for  a  year  before 
submission  of  the  permit  application, 
while  all  other  POTWs  might  be 
required  to  conduct  the  same  test  but  at 
a  reduced  fi^quency.  such  as  quarterly. 
Where  the  effect  concentrations  exceed 
the  allowable  dilution  (as  defined  by  the 
State  standards)  corrective  measures  to 
reduce  toxicity  would  be  required. 

Corrective  measures  to  reduce 
toxicity  include  toxicity-based  permit 
limits  (which  should  in  any  event  be 
required  in  case  of  a  violation  of  State 
water  quality  standards),  requiring 
further  testing,  or  toxicity  reduction 
evaluations  (TREs).  The  Agency  has 
recommended  guidelines  for  making 
decisions  in  the  TSD.  If  the  Director 
requires  further  testing  to  generate  more 
definitive  data,  the  Agency  has 
recommended  several  methods  manuals 
for  conducting  such  testing  (see,  e.g..  the 
above-mentioned  Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Aquatic  Organisms,  Peltier, 
W.,  and  C.I.  Weber,  3rd  edition.  1985. 
EPA  Office  of  Research  and 
Development.  Cincinnati.  Ohio,  EPA- 
600/4-85-013;  Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  Organisms.  Homing.  W., 
and  C.I.  Weber,  EPA  Office  of  Research 
and  Development,  Cincinnati,  Ohio, 
EPA-600/4-85-014;  Short-Term  Methods 
for  Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Marine  and  Estuarine  Organisms, 
Homing,  W..  and  C.L  Weber.  These 
methods,  where  properly  followed, 
should  give  a  valid  assessment  of 
potential  water  quality  impact. 


As  discussed  above.  TRE's  may  be 
necessary  to  bring  a  discharger  into 
compliance  with  a  toxicity-based  permit 
limit.  A  TRE  is  a  study  which  employs 
toxicity  tests  and  various  types  of 
treatment  to  identify  specific  ways  to 
reduce  effluent  toxicity.  The  effluent  is 
subjected  to  typical  laboratory 
techniques  such  as  aeration,  filtration, 
and  fractionation.  After  each  step, 
toxicity  tests  are  conducted  on  altered 
and  unaltered  effluent.  The  toxicity  is 
then  attributed  to  compounds  removed 
or  neutralized  in  that  step  at  which  the 
toxicity  is  significantly  reduced.  If  a 
pollutant  is  identified  as  the  cause  of  the 
toxicity,  it  can  be  limited  in  the  permit 
and  then  controlled  through  permit 
limits.  If  a  treatment  option  (such  as 
filatration)  is  shown  as  capable  of 
reducing  toxicity,  the  POTW  can  pursue 
that  treatment  to  meet  its  whole  effluent 
toxicity  requirements.  A  TRE  can  thus 
be  used  to  set  limits  for  specific  toxicity- 
causing  pollutants  or  to  identify  a 
treatment  which  will  reduce  toxicity  to 
the  level  required  by  a  toxicity-based 
permit  limit.  TREs  can  be  conducted 
before  permit  issuance,  under  a  permit 
comphance  schedule,  or  in  response  to 
an  administrative  order.  Protocols  for 
conducting  TRE's  are  currently  available 
in  draft  from  EPA's  Office  of  Water 
Enforcement  and  Permits. 

The  Agency  believes  that  these 
proposed  requirements  for  detecting  and 
controlling  toxicity  will  help  to  achieve 
better  control  of  toxic  and  hazardous 
wastes  discharged  from  POTWs.  The 
need  to  assess  and  control  these 
pollutants  should  not  be 
underestimated.  EPA's  proposal  to 
require  toxicity  testing  by  POTWs  is 
based  upon  evidence  that  these  sources 
continue  to  discharge  toxic  substances 
(including  hazardous  constituents)  in 
significant  amounts. 

The  Agency  emphasizes  that  whole 
effluent  toxicity-based  controls  are  a 
complement  to  and  not  a  substitute  for 
chemical-specific  controls.  Neither  of 
these  methods  is  by  itself  sufficient  to 
control  adverse  toxic  impacts  in  all 
cases.  Permitting  authorities  also  need 
the  results  of  chemical  effluent 
monitoring  in  order  to  develop  effective 
permits  for  POTWs.  To  this  end.  the 
Agency  plans  to  propose  this  year  new 
application  requirements  for  POTWs, 
along  with  a  form  to  be  used  in 
submitting  the  application.  This 
proposal  will  solicit  comment  on 
requiring  POTWs  to  test  their  effluent 
for  (at  a  minimum)  the  CWA  priority 
pollutants.  The  final  application 
requirements,  when  promulgated,  should 
incorporate  requirements  for  both  whole 
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effluent  and  chemical-specific 
monitoring. 

4.  Control  of  Indirect  Dischargers: 
Alternative  Approaches 

A.  General  issue.  The  amendments 
proposed  in  Parts  A-E  above  will  help 
POTWs  address  incidents  that  affect 
plant  efficiency  and  should  provide 
additional  assurance  that  POTWs  can 
function  properly  and  comply  with  their 
permits  at  all  times.  It  should  be  noted 
that  although  the  agency's  concern  in 
the  amendments  proposed  today  is 
primarily  with  hazardous  and  toxic 
pollutants.  EPA  encourages  POTWs  to 
adopt  these  mechanisms  as  necessary  to 
deal  with  any  pollutant  of  local  concern. 
In  addition.  EPA  believes  that  in  some 
cases  further  measures  are  necessary  to 
give  POTWs  adequate  control  of  wastes 
discharged  to  sewers.  This  belief  was 
supported  by  commenters  on  the  ANPR 
who  expressed  concern  that  existing 
local  limits  and  categorical  standards 
were  not  sufficient  to  deal  expeditiously 
with  harmful  quantities  of  such  wastes 
entering  POTWs. 

This  concern  is  largely  attributable  to 
two  causes:  (1)  The  inherent  limitations 
of  categorical  standards  and  local  limits 
developed  to  prevent  violations  of 
NPDES  permits  issued  to  POTWs  and 
(2)  the  likely  increase  in  volume  of 
hazardous  and  toxic  wastes  discharged 
to  POTWs.  To  address  such 
environmental  concerns  and  to  respond 
adequately  to  the  Congressional 
directive  of  section  3(n8(b).  the  Agency 
has  considered  how  best  to  exercise  its 
broad  authority  to  control  these 
discharges  in  a  way  that  is  effective, 
expeditious,  and  administratively 
acceptable. 

b.  Nature  and  scope  of  environmental 
concern.  The  Study  was  expressly 
mandated  by  Congress  to  determine 
whether  Clean  Water  Act  programs 
could  control  the  discharge  of  hazardous 
wastes  to  POTWs  for  adequate 
protection  of  human  health  and  the 
environment.  Although  the  Study 
recommended  retention  of  the  Domestic 
Sewage  Exclusion,  it  also  concluded  that 
the  level  of  many  hazardous 
constituents  in  POTW  wastewaters 
(particularly  organic  compounds)  raised 
concerns  about  potential  effects  on 
human  health,  the  environment,  and 
POTW  operations.  Even  after  full 
implementation  of  pretreatment 
standards,  large  amounts  of  hazardous, 
toxic,  and  carcinogenic  chemicals  are 
discharged  to  POTWs.  To  illustrate  the 
scope  of  the  problem,  the  Study 
estimated  that: 

•  7,260.000  pounds  of  hazardous  metal 
constituents  are  discharged  to  POTWs 


each  year  even  after  implementation  of 
categorical  pretreatment  standards. 

•  Between  81.400.000  and  132.000.000 
pounds  of  priority  hazardous  organic 
constituents  are  discharged  to  POTWs 
each  year  even  after  implementation  of 
categorical  pretreatment  standards. 

•  Approximately  138,600.000  pounds 
of  nonpriority  hazardous  constituents 
(mostly  organics)  are  discharged  to 
POTWs  each  year,  few  of  which  are 
regulated  by  categorical  standards.  The 
organics  industries  alone  are  estimated 
to  discharge  wastewater  containing 
twice  as  many  pounds  of  nonpriority 
organic  constituents  as  priority  organic 
constituents. 

•  For  the  indirect  dischargers  in  the 
pharmaceutical  manufacturing  category, 
total  cyanide  is  currently  the  only 
pollutant  regulated  under  categorical 
pretreatment  standards.  Yet  significant 
loadings  of  hazardous  constituents  are 
discharged  by  this  industry,  especially 
methanol,  acetone,  ethyl  acetate,  xylene, 
chloroform,  methlyene  chloride,  and 
toluene. 

•  Pesticide  manufacturing  is  another 
significant  discharger  of  hazardous 
constituents  to  POTWs  including 
benzene,  chlorobenzene,  and  toluene. 

The  Study  expressed  concern  about 
the  incomplete  coverage  of  organics  by 
categorical  standards  (such  as 
pharmaceuticals)  and  the  fact  that 
unregulated  or  emerging  industries  are 
also  likely  to  be  significant  sources  of 
hazardous  waste  discharges.  These 
industries  include  hazardous  waste 
treatment,  solvent  and  oil  recovery,  and 
service-oriented  industries  such  as 
transportation  sources  that  tend  to 
discharge  variable  quantities  of  toxic 
pollutants.  Some  of  the  organics 
discharged  from  both  categorical  and 
noncategorical  industries  are  subject  to 
less  than  50  percent  removal  at 
unacclimated  POTWs.  As  a  particular 
example  of  an  expanding  industry 
whose  wastewaters  are  not  specifically 
addressed  by  categorical  standards,  the 
Study  cited  hazardous  waste  treatment 
and  disposal  facilities  and  noted  that 
almost  all  RCRA  characteristic  and 
listed  wastes  have  been  reported  as 
potentially  present  in  discharges  from 
these  facilities. 

In  addition,  it  should  be  noted  that 
estimated  loadings  of  hazardous 
constituents  found  in  the  Study  from  all 
industries  are  likely  to  be  conservative. 
Lack  of  precise  data  on  nonpriority 
constituents  could  easily  mean  that  the 
figures  estimated  by  the  Study  are  low. 
and  as  more  research  is  done  into  the 
effects  of  various  toxic  and  hazardous 
pollutants,  the  list  of  pollutants  of 
concern  may  increase.  More 


importantly,  loadings  of  hazardous 
wastes  to  POTWs  are  almost  certain  to 
increase  in  the  future  due  to  the 
Domestic  Sewage  Exclusion,  the  virtual 
ban  under  RCRA  of  liquid  wastes  in 
landfills,  and  the  development  of  many 
new  toxic  chemicals  every  year.  This 
likely  increase  argues  for  the  need  to 
take  action  to  reduce  these  loadings. 
The  Agency's  concern  about  these 
massive  loadings  is  heightened  by  the 
fact  that  some  hazardous  constituents 
are  toxic  in  very  low  amounts.  For 
example: 

•  Cyanide  is  chronically  toxic  to 
freshwater  aquatic  organisms  at 
concentrations  above  5.2  ug/l. 

•  Benzene  is  chronically  toxic  to 
marine  aquatic  organisms  in 
concentrations  above  0.7  mg/l. 

•  Silver  is  acutely  toxic  to  freshwater 
aquatic  organisms  in  concentrations 
above  4.1  ug/l. 

The  Study  devoted  considerable  effort 
to  examining  the  potential  effects  on 
environmental  media  from  hazardous 
constituents  discharged  to  POTWs. 
Modeling  techniques  were  used  to 
project  likely  instream  concentrations  of 
certain  hazardous  constituents,  which 
were  then  compared  to  applicable 
aquatic  and  human  health  criteria  and 
standards  to  determine  potential 
impacts  on  surface  water  quality  (full 
compliance  with  categorical 
pretreatment  standards  was  assumed). 
The  modeling  techniques  revealed  that 
some  projected  loadings  of  hazardous 
constituents  exceeded  water  quality 
criteria  even  after  imposition  of 
categorical  standards  (pollutants  of 
concern  included  cadmium,  silver, 
chromium,  copper,  mercury,  lead, 
cyanide,  and  zinc).  The  Study  also 
reviewed  existing  POTW  bioassay 
results,  which  revealed  that  a  significant 
number  of  POTWs  had  toxic  discharges. 
The  Study  therefore  concluded  that  the 
current  categorical  standards  cannot  by 
themselves  resolve  water  quality 
concerns,  and  projected  that  other 
hazardous  constituents  may  also  be 
passing  through  treatment  systems  to 
create  water  quality  problems.  Besides 
water  quality  concerns,  the  Study  found 
that  hazardous  constituents  discharged 
to  POTWs  can  also  enter  the 
environment  through  other  pathways 
such  as  the  disposal  of  sewage  sludge 
contaminated  with  hazardous  metals  or 
the  volatilization  of  organic  compounds 
contained  in  industrial  discharges  (these 
pollutants  may  be  emited  both  to  the 
ambient  air  and  to  the  POTW 
workplace). 

EPA  believes  that  these  findings 
firmly  demonstrate  the  importance  of 
expanding  the  current  exercise  and  the 


Agency's  broad  authority  to  address 
hazardous  wastes  discharged  to 
POTWs. 

c.  Current  control  mechanisms.  To 
date,  the  Agency  has  exercised  its 
pretreatment  authority  primarily  through 
categorical  standards  and  local  limits. 
Although  these  controls  address  many 
concerns,  both  have  limitations  which 
prevent  them  from  being  a  fully  effective 
solution  to  the  problems  presented  by 
discharges  of  hazardous  constituents. 

With  respect  to  categorical  standards, 
the  Agency  must  collect  and  examine 
exhaustive  data  on  the  industries 
covered,  including  pollutants  discharged 
and  treatment  systems  used.  EPA  is 
currently  evaluating  many  regulated  and 
unregulated  industries  to  determine 
which  are  appropriate  candidates  for 
new  or  revised  categorical  pretreatment 
standards.  Developing  these  standards, 
is.  however,  a  lengthy  and  expensive 
process,  often  taking  many  years. 

The  second  principal  means  of 
controlling  hazardous  waste  discharges 
to  POTWs  is  the  application  of  local 
limits.  Local  limits  must  be  developed  as 
needed  to  prevent  interference  with 
POTW  operations  and  pass  through  of 
pollutants  to  receiving  waters. 

POTWs  have  generally  developed 
adequate  local  limits  to  control 
interference  from  and  pass  through  of 
pollutants  that  were  of  most  concern 
when  the  pretreatment  program  was 
first  developed  (i.e.,  metals  and  some 
priority  organics).  but  these  limits  have 
sometimes  not  been  effective  in  dealing 
with  the  loadings  of  hazardous 
constituents  for  several  reasons.  First, 
calculating  local  limits  for  organics 
(such  as  many  of  the  hazardous  organic 
constituents  in  the  Study)  can  be 
technically  difficult  if  numeric  criteria 
for  these  pollutants  are  not  contained  in 
POTWs"  NPDES  permits.  Without  such 
limits,  it  is  impossible  to  establish  pass 
through  under  the  current  definition  of 
that  term  at  40  CFR  403.3(n).  Second, 
even  when  pass  through  is 
demonstrated,  the  source  of  the  toxicity 
can  be  difficult  to  locate  if  the  pollutant 
concentration  in  a  POTW's  influent  is 
highly  variable  and  the  matrix  of 
pollutants  contained  in  that  influent  is 
highly  complex.  Although  EPA  has 
issued  guidance  to  POTWs  on 
developing  local  limits,  these  limits  may 
need  to  be  supplemented  under  certain 
circumstances. 

d.  Commercial  hazardous  waste 
treaters:  An  industry  of  particular 
concern.  The  Agency's  examination  of 
the  existing  control  mechanisms  has  led 
it  to  conclude  that  even  if  additional 
categorical  standards  and  improved 
local  limits  were  developed,  there  may 
still  exist  a  gap  in  the  ability  of  the 


current  pretreatment  program  to  deal 
comprehensively  with  the  concerns 
raised  by  the  Study.  Of  particular 
concern  is  the  aqueous  waste  treatment 
and  disposal  industry.  These  facilities 
provide  physical,  chemical,  and/or 
biological  treatment  of  hazardous  and 
nonhazardous  wastewaters,  including 
leachate  from  landfills  and  process 
wastewater  from  manufacturing 
operations.  Aqueous  treaters  include 
both  on-site  generators  that  are  not 
regulated  by  categorical  standards  but 
treat  process  wastewater,  and 
commercial  hazardous  waste  treaters 
(hereafter  referred  to  as  CWTs). 
Facilities  that  transport  wastes  to  CWTs 
include  landfills  that  choose  not  to 
provide  treatment  on-site  or  do  not  have 
an  acceptable  receiving  stream  or  sewer 
line  available,  and  manufacturers  who 
find  it  more  cost-effective  or  otherwise 
preferable  to  contract  haul  their  wastes 
to  a  commercial  facility.  The  Agency 
estimates  that  there  are  now  over  one 
hundred  CWTs  in  the  country,  most  of 
which  discharge  to  POTWs  and  many  of 
which  accept  categorical  wastes.  Flow 
rates  at  these  facilities  average  about 
45,000  gallons  per  day.  The  Study  found 
that  several  incidents  at  POTWs  have 
been  associated  with  discharges  from 
CWTs.  These  events  include  disruption 
of  treatment  processes,  hazardous 
fumes,  and  contamination  of  sewage 
sludge.  The  incidents  are  of  concern  in 
light  of  studies  by  EPA  and  the 
Association  of  Metropolitan  Sewerage 
Agencies  (AMSA)  showing  that  the 
number  of  waste  treatment  and  disposal 
facilities  are  increasing  substantially. 
The  AMSA  survey  indicated  that  the 
number  of  requests  for  connection  to 
POTWs  by  these  facilities  may  cause 
increasing  problems  at  POTWs  unless 
they  are  adequately  controlled. 

Data  collected  recently  by  the  Agency 
clearly  indicate  that  the  wastes 
accepted  by  these  facihties  contain 
significant  amounts  of  hazardous 
constituents  (particularly  organics)  that 
pass  through  the  CWT  system,  receiving 
inadequate  treatment  before  they  are 
discharged  to  POTWs.  Treatment 
provided  at  CWTs  may  include 
treatment  of  specific  waste  types  (for 
example,  cyanide  destruction),  physical/ 
chemical  treatment,  biological 
treatment,  and  tertiary  treatment. 
Although  the  physical/chemical 
treatment  technologies  at  some  CWTs 
are  primarily  designed  to  remove  metals 
and  other  inorganic  pollutants,  the 
wastes  accepted  by  these  facilities 
contain  significant  amounts  of  organics 
that  pass  through  the  system,  receiving 
limited  treatment.  This  poor  treatment 
received  by  organics  is  reflected  in  the 
effluent  levels  of  biochemical  oxygen 
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demand  (BOD),  total  organic  carbon 
(TOC)  and  chemical  oxygen  demand 
(COD).  Better  reductions  are  achieved 
for  heavy  metals.  Compared  to 
physical /chemical  treatment  systems, 
the  advanced  treatment  systems  in 
place  at  some  CWTs  are  more  effective 
in  removing  organic  compounds; 
however,  high  effluent  concentrations  or 
organics  are  common  even  with 
advanced  treatment  such  as  carbon 
adsorption.  There  are  also  high  effluent 
concentrations  of  indicator  compounds 
such  as  BOD,  TOC,  and  COD,  which 
demonstrates  relatively  poor  removal  of 
organics. 

Organics  found  frequently  and  at  high 
concentrations  in  the  effluent  from 
CWTs  include  industrial  solvents  such 
as  acetone,  benezene,  methylene 
chloride,  and  methyl  ethyl  ketone.  These 
findings  show  that  the  physical/ 
chemical  technologies,  as  currently 
operated  by  CWTs.  are  not  removing 
organics  adequately  and  that  the  more 
advanced  technologies  are  not 
producing  as  much  removal  as  would  be 
expected,  perhaps  because  of  poor 
design  or  lack  of  proper  operation  and 
maintenance.  The  findings  demonstrate 
the  clear  potential  for  discharge  of 
poorly  treated  hazardous  wastes  to 
POTWs  or  surface  waters.  In  addition, 
comparison  of  raw  wastewater  samples 
from  CWTs  with  water  quality  criteria 
for  acute  and  chronic  toxicity,  human 
health,  and  drinking  water  revealed 
numerous  exceedances  for  several 
categories  of  pollutants.  It  should  also 
be  noted  that  the  Study  estimated  that 
there  is  less  than  50%  removal  of  all  four 
of  the  industrial  solvents  mentioned 
above  at  unacclimated  POTWs. 

CWTs  are  also  difficult  to  regulate 
through  traditional  local  limits.  The 
waste  discharged  by  many  of  these 
facilities  is  complex  and  varying  in 
quality.  Calculating  local  limits  for 
CWTs  can  be  technically  difficult 
because  of  the  variability  of  the  influent 
to  these  facilities  and  the  absence  of 
limits  for  many  toxic  and  hazardous 
pollutants  in  NPDES  permits  issued  to 
POTWs. 

e.  Options  for  addressing  CWTs.  To 
address  th°  concerns  presented  by 
CWTs.  the  Agency  is  considering  three 
options  for  the  regulation  of  these 
facilities.  The  first  is  the  combined 
wastestream  formula  (by  which  they  are 
currently  covered),  the  second  is 
categorical  standards,  and  the  third  is 
technology-based  local  limits,  which 
will  be  explained  in  more  detail  below. 

Combined  Wastestream  Formula 

In  the  absence  of  categorical 
standards  specifically  developed  for 
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CWTs.  these  facilities  are  now  regulated 
by  any  other  applicable  categorical 
standards  as  applied  using  the 
combined  wastestream  formula. 
Industry  has  been  very  vocal  in 
criticizing  the  administrative  difficulties 
of  this  regulatory  scheme.  The  formula  is 
a  mathematical  method  used  to 
determine  effluent  limits  for  CWTs 
receiving  contributions  from  multiple 
wastestreams  (both  categorical  and 
noncategorical).  On  June  12, 1986  (51  FR 
21454)  EPA  published  a  notice  of 
proposed  rulemaking  which  explained 
that  this  formula  applies  to 
"centralized"  waste  treaters  (many  of 
these  facilities  are  located  off-site  and 
thus  are  equivalent  to  CWTs).  EPA  also 
proposed  to  require  that  industrial 
contributors  provide  their  centralized 
waste  treaters  with  information  about 
the  nature  of  their  process,  volume  of 
wastes,  pollutant  constituents,  and  any 
categorical  pretreatment  standards 
applicable  to  the  contributors' 
processes.  This  information  is  necessary 
for  the  centralized  waste  treater  (or 
CWT)  to  apply  the  combined 
wastestream  formula,  and  thus 
determine  its  effluent  limits. 

The  Agency  solicited  comments  on 
whether  other  information  is  necessary 
for  such  an  analysis  and  on  whether  the 
States  should  develop  a  form  to 
standardize  the  information  provided  to 
these  facilities.  EPA  also  solicited 
comments  on  several  alternative 
regulatory  schemes.  These  included 
promulgating  specific  categorical 
pretreatment  standards  for  these 
facilities,  relying  solely  on  local  limits, 
and  controlling  each  pollutant 
discharged  by  the  facility  by  applying 
the  most  stringent  numerical  limit  for 
that  pollutant  taken  from  all  the 
categorical  standards  applicable  to  the 
wastes  received  by  the  facility. 

EPA  received  many  comments  on  this 
issue.  Many  industry  commenters 
questioned  the  feasibility  of  applying  the 
combined  wastestream  formula  to  their 
facilities.  They  believed  that  the  formula 
was  too  inflexible  and  that  variability  of 
incoming  wastestreams  to  CWTs  would 
require  h-equent  recalculation  of  the 
formula,  thus  rendering  limits  out-of- 
date  as  soon  as  they  were  calculated 
and  leading  to  excessive  administrative 
complexity.  There  would  be  little  room 
for  local  discretion  in  controlling  CWTs 
on  a  facility-specific  basis.  They  also 
stated  that  the  required  information 
from  their  contributors  might  be  difficult 
to  obtain,  update,  or  verify. 

Because  of  the  comments  and  the 
practical  issues  they  raised,  EPA  has 
decided  not  to  finalize  the  part  of  the 
June  12, 1986  proposal  which  addressed 


CWTs  at  this  time.  However,  the  options 
discussed  in  that  notice  are  still  under 
active  consideration  (in  particular  the 
combined  wastestream  formula).  The 
Agency  believes  that  some  commenters 
have  underestimated  the  flexibility 
inherent  in  the  formula  (see  40  CFR 
403.6(e)).  If  contributions  to  the  CWT 
have  a  record  of  consistency  and  no 
change  is  projected,  a  single  set  of 
limitations  would  be  developed  and 
implemented.  However,  where  the 
wastes  introduced  to  the  CWT  fluctuate, 
several  alternative  limitations  could  be 
developed  corresponding  to  different 
waste  configurations  discharged  to  the 
CWT  and  would  be  implemented 
according  to  which  configuration 
currently  prevailed.  This  approach 
would  eliminate  the  burden  of 
recalculating  limits  to  reflect  changes  in 
the  CWT  influent  and  would  reduce  the 
uncertainty  about  applicable  limits. 

The  principal  step  in  implementing 
these  alternative  limits  would  be  to 
obtain  historical  data  from  the  CWT  on 
its  contributions  at  various  times  over 
the  calendar  year.  If  the  contributions 
remained  consistent  over  a  period  of 
time  (for  example,  if  over  a  particular 
season  the  CWT  received  a  relatively 
fixed  percentage  of  wastes  from  mental 
finishers,  another  relatively  fixed 
percentage  from  coil  coaters,  and 
another  from  battery  manufacturers  or 
copper  formers)  then  limits  could  be 
calculated  to  take  effect  whenever  these 
percentages  changed.  The  alternative  or 
consecutive  limits  could  be  written  into 
the  permit  or  other  agreement  between 
the  POTW  and  the  CWT. 

EPA  requests  comment  on  the 
feasibility  of  applying  the  combined 
wastestream  formula  to  CWTs,  and  on 
whether  this  approach  would  be  more 
practical  to  implement  than  the  other 
options  discussed  today.  Comments 
submitted  concerning  the  options 
discussed  in  the  June  12, 1986  proposal 
need  not  be  resubmitted;  they  will  be 
incorporated  as  part  of  the  rulemaking 
record. 

Categorical  Standards 

The  second  principal  option  being 
considered  by  the  Agency  is  the 
development  of  categorical  standards 
specifically  for  CWTs.  If  a  decision  is 
made  to  develop  these  standards, 
promulgation  will  probably  take  several 
years.  It  is  for  this  reason  that  the 
Agency  is  proposing  a  third  principal 
option  for  regulating  CWTs,  i.e., 
technology-based  local  limits.  These 
limits  could  serve  as  an  interim  measure 
before  categorical  standards  are 
developed,  or  as  a  permanent  measure  if 
no  standards  are  promulgated.  They 
could  also  be  used  to  reduce  loadings  of 


certain  pollutants  that  are  locally 
significant  but  not  nationally  regulated. 

Local  Limits  Based  on  a  Best  Professional 
Judgment  (BPJ)  Determination  of  Best 
Available  Technology  Economically 
Achievable  (BAT) 

Section  307(b)  directs  the 
Administrator  to  establish  pretreatment 
standards  "to  prevent  the  discharge  of 
any  pollutant  through  treatment  works 

*  *  *  which  are  publicly  owned,  which 
pollutant  interferes  with,  passes 
through,  or  otherwise  is  incompatible 
with  such  works".  The  legislative 
history  of  this  provision  demonstrates 
Congress'  belief  that 

*  *  *  comprehensive  water  pollution 
abatement  requires  that  controls  should 

*  *  *  be  extended  to  any  industrial  discharge 
into  municipal  waste  treatment  works  in 
order  to  prevent  pollutants  from  entering 
such  works  if  they  would  impair  the 
effectiveness  of  the  waste  treatment  works, 
or  if  they  would  pass  untreated  or 
inadequately  treated  wastes  through  the 
treatment  works  into  navigable  waters  *  *  * 
[I]t  is  clear  that  the  Administrator  may  be 
unable  to  establish  such  [pretreatment] 
standards  for  all  pollutants  which  require 
such  control.  Therefore,  the  provisions  of  this 
section  do  not  relieve  municipalities  and 
States  from  establishing  pretreatment 
standards  to  control  rate,  flows,  and 
concentration  of  industrial  discharges  into 
waste  treatment  works. 

(Report  No.  92-414  of  the  Committee 
on  Public  Works  of  the  U.S.  Senate,  2 
Leg.  History  1415, 1973). 

The  legislative  history  also  reveals 
that  Congress  intended  wastes  from 
indirect  dischargers  to  ultimately 
receive  the  same  level  of  treatment 
given  to  wastes  from  direct  dischargers 
before  these  wastes  enter  navigable 
waters.  In  discussing  the  1977 
amendments  to  the  Federal  Water 
Pollution  Control  Act,  it  was  stated  that 

*  *  *  the  combination  of  pretreatment  and 
treatment  by  the  mimicipal  treatment  works 
shall  achieve  at  least  that  treatment  which 
would  be  required  if  the  industrial  user  were 
making  a  direct  discharge. 

(Joint  Explanatory  Statement  of  the 
Committee  of  Conference,  3  Leg.  History 
271, 1978). 

In  addition,  there  is  no  specific 
statutory  language  restricting  the 
Agency  in  fashioning  a  program  to  deal 
with  the  concerns  that  Congress  was 
addressing.  Rather,  Congress  provided 
EPA  with  the  discretion  to  establish 
program  requirements  that  effectuate 
the  goals  of  the  pretreatment  program. 

The  Agency's  current  policy  of  basing 
local  limits  on  the  prevention  of  POTW 
NPDES  permit  violations  was 
appropriate  at  the  time  the  policy  was 
first  established.  However,  this  policy 


was  not  a  full  exercise  of  EPA's 
statutory  authority.  Instead,  it  was  a 
prudent  exercise  of  as  much  of  that 
authority  as  was  appropriate  at  the  time. 
The  following  proposal  is  an 
incremental  and  essential  change  in  the 
pretreatment  program  to  improve  its 
effectiveness  and  address  problems 
revealed  by  the  Study. 

EPA  is  today  proposing  to  amend 
S  403.8  to  require  that  POTWs  with 
approved  programs  receiving  discharges 
from  CWTs  (as  defined  in  proposed 
§  403.3(e))  develop  and  implement  local 
limits  based  on  a  BPJ  determination  of 
BAT.  These  case-by-case  technology- 
based  limits  would  be  very  similar  to 
the  BPJ  limits  which  have  been  routinely 
developed  by  NPDES  permit  writers 
during  the  past  decade  for  direct 
dischargers  not  covered  by  national 
effluent  limitations  guidelines. 

As  noted  above,  POTWs  must 
currently  develop  local  limits  to  prevent 
pass  through  under  §  403.3(n)  (i.e.,  a 
discharge  from  an  industrial  user  that, 
alone  or  together  with  other  sources, 
causes  a  violation  of  the  POTW's 
NPDES  permit).  Since  many  of  the 
pollutants  discharged  by  CWTs  are 
usually  not  restricted  by  NPDES  permits 
issued  to  POTWs,  EPA  is  also  proposing 
a  supplementary  definition  of  pass 
through  for  POTWs  receiving  discharges 
from  CWTs.  The  proposed  new 
definition  would  provide  that  pass 
through  means  the  failure  of  the  CWT 
and  the  POTW  to  reduce  pollutant 
discharges  from  the  POTW  to  the  degree 
which  would  be  required  by  section 
301(b)(2)  of  the  CWA  if  the  CWT 
discharged  directly  to  surface  waters. 
To  further  this  requirement,  the  Agency 
is  also  proposing  to  amend  S  403.5(c)  to 
provide  that  POTWs  receiving 
discharges  fi-om  CWTs  must  develop 
and  enforce  specific  local  limits  for 
these  facilities  to  prevent  pass  through 
as  defined  in  the  proposed 
supplementary  definition.  It  is  probable 
that  many  POTWs  already  have  the 
legal  authority  to  impose  technology- 
based  limits  under  local  statutes  or 
ordinances. 

(Note  that  today's  proposal  also 
would  renumber  §  403.3(n),  to  become 
§  403.3(o).) 

The  proposed  amendments  require  the 
POTW  to  determine  whether  the 
discharge  from  a  CWT  is  receiving  the 
level  of  effluent  treatment  which  would 
be  required  if  the  CWT  were  a  direct 
discharger,  after  taking  into  account  the 
treatment  capability  of  the  POTW.  In 
order  to  determine  what  would 
constitute  best  available  technology  for 
the  CWT,  the  POTW  could  focus  on 
pollutants  regulated  in  the  categorical 
standards  for  industries  contributing  to 


the  CWT  and  any  other  pollutants  of 
concern  (priority  or  nonpriority) 
discharged  by  the  CWT.  The  POTW 
should  take  into  account  all  the  factors 
enumerated  in  section  304(b)(2)(A)  of 
the  CWA  and  40  CFR  125.3(c)(2)  that  are 
considered  in  developing  BPJ  limits  for 
direct  discharges.  These  include  the  age 
of  facilities  and  equipment  processes 
employed,  the  engineering  aspects  of 
various  control  technologies,  and  the 
costs  of  effluent  reduction. 

For  examples  of  what  would 
constitute  best  available  control 
technologies  for  various  pollutants,  the 
POTW  may  wish  to  consult  effluent 
limitations  guidelines,  or  categorical 
standards  for  other  industries  (e.g.,  in 
the  metal  finishing  category  at  40  CFR 
Part  433,  precipitation/clarification  for 
metals,  alkaline  chlorination  for 
cyanide,  and  hexavalent  chromium 
reduction;  in  the  organics,  plastics,  and 
synthetic  fibers  category  at  40  CFR  Part 
414,  steam  stripping  for  organics). 
Alternatively,  the  POTW  may  wish  to 
conduct  its  own  analysis.  In  addition, 
EPA  plans  to  develop  technical 
information  for  use  by  POTWs  in 
determining  appropriate  technology- 
based  treatement.  Based  on  the  data 
available  so  far,  the  Agency  has 
tentatively  concluded  that  many  CWTs 
may  be  able  to  meet  BAT-based  limits 
by  better  operation  and  maintenance, 
such  as  constructing  additional  storage 
tanks,  piping  and  pumps  for  further 
waste  segregation  or  collection  for 
treatment.  Such  improvements  may 
often  be  possible  at  relatively  low  cost 
(approximately  fifty  thousand  dollars). 
Other  CWTs  may  need  to  install  more 
advanced  treatment  technology  which 
could  be  more  expensive  (up  to  five 
hundred  thousand  dollars,  including 
operation  and  maintenance).  POTWs 
may  wish  to  conduct  a  careful  case-by- 
case  examination  of  the  CWT  in 
question  to  determine  if  adequate 
pollutant  removal  can  be  achieved  by 
better  operation  and  maintenance  rather 
than  by  installation  of  additional 
technology. 

As  mentioned  above,  the  Agency 
encourages  POTWs  to  adopt  this 
mechanism  as  necessary  to  deal  with 
pollutants  of  local  concern  as  well  as 
toxic  and  hazardous  pollutants.  After 
determining  what  would  constitute  best 
available  technology  for  the  various 
pollutants  discharged  by  the  CWT,  the 
POTW  would  determine  whether  the 
actual  reduction  achieved  by  the  CWT 
plus  the  reduction  achieved  by  the 
POTW  were  equal  to  the  hypothetical 
BAT  limits.  The  most  practical  way  to 
measure  the  POTW's  removal  for  a 
specific  pollutant  would  be  to  employ 
EPA's  removal  credits  protocals  (see  52 


FR  42434  (November  5, 1987)  and  46  FR 
9404  (January  &  1961)).  Generally 
speaking,  these  protocals  require  twelve 
representative  samples  (of  influent  and 
effluent)  to  be  taken  over  the  course  of  a 
year,  after  which  removal  for  each 
sample  is  determined  by  measuring  the 
difference  as  a  percentage  of  the 
influent  concentration.  The  POTW 
would  be  required  to  develop  the 
previously  calculated  technology-based 
local  limits  for  the  CWT  if  the  combined 
removal  by  the  CWT  and  the  POTW  for 
the  pollutant  in  question  turned  out  to 
be  less  than  that  which  would  be 
required  to  meet  such  hypothetical  BAT 
limits.  In  order  to  keep  the  limits  up  to 
date,  they  should  be  evaluated  every 
five  years  (see  proposed  §  122.21(j)(2)). 

These  technology-based  local  limits 
would  be  implemented  and  enforced  in 
the  same  manner  as  any  other  local 
limits.  S  403.8(0(4)  requires  POTWs  to 
develop  local  limits  as  required  under 
§  403.5(c)(1)  (which,  as  proposed  to  be 
amended  today,  would  require  the 
development  of  technology-based  local 
limits  for  CWTs)  or  demonstrate  that 
such  local  limits  are  not  necessary.  In 
the  case  of  technology-based  local 
limits,  such  a  demonstration  would 
normally  include  a  showing  that  the 
pollutants  in  the  discharge  from  the 
CWT  are  reduced  (after  treatment  by 
the  CWT  and  the  POTW)  to  the  degree 
which  would  be  required  if  the  CWT 
were  a  direct  discharger.  Requirements 
to  develop  and  update  such  local  limits 
as  are  necessary  will  be  reflected  in  the 
POTW's  approved  pretreatment 
program  and  incorporated  into  the 
POTW's  permit  upon  modification  or 
reissuance  (see  proposed  §  403.8(f)(l)(iii) 
and  existing  §  403.8(c).  Like  all  other 
applicable  pretreatment  requirements, 
the  failure  to  develop  necessary  local 
limits  will  continue  to  be  subject  to 
enforcement,  either  by  EPA  or  an 
approved  NPDES  State,  as  a  violation  of 
the  POTW's  NPDES  permit.  However, 
the  Agency  notes  that  under  most 
circumstances  pass  through  as  defined 
in  proposed  §  403.3(o)(2)  would  not  be 
enforced  in  the  absence  of  local  limits 
specifically  developed  to  prevent  such 
pass  through. 

f .  Other  Industries.  POTWs  may  also 
need  to  use  thei-  authority  to  develop 
technology-based  local  limits  for  other 
industries.  To  this  end,  the  Agency  is 
considering  requiring  POTWs  to  develop 
such  limits  for  pesticide  and 
pharmaceutical  manufacturers.  The 
pharmaceutical  industry  ranks  high  in 
total  hazardous  constituent  loadings  for 
priority  pollutants  after  the 
implementation  of  categorical 
pretreatment  standards,  and  the 


47648         Federal  Register  /  Vol.  53,  No.  226  /  Wednesday.  November  23.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  226  /  Wednesday.  November  23,  1988  /  Proposed  Rules         47649 


pesticide  industry  has  been  among  the 
nation's  top  ten  dischargers  of 
hazardous  constituents.  The  Agency  is 
currently  reviewing  pharmaceutical 
manufacturing  to  determine  whether  to 
propose  new  categorical  pretreatment 
standards  for  this  industry,  and  it  has 
already  initiated  rulemaking  procedures 
which  will  lead  to  the  eventual 
promulgation  of  standards  for  the 
pesticides  industry.  However,  the 
Agency  nevertheless  believes  that 
alternate  controls  may  be  necessary. 

g.  Solicitation  of  Comments.  EPA 
invites  comment  on  which  of  the 
approaches  discussed  today  is  the  most 
practical  and  effective  way  to  further 
the  recommendations  of  the  Study  by 
improving  local  limits.  Specifically.  EPA 
solicits  comments  on  all  aspects  of  the 
proposed  requirement  that  POTWs 
develop  local  limits  based  on  a  BP) 
determination  of  BAT,  especially  the 
merits  of  this  approach  compared  to  the 
combined  wastestream  formula.  The 
approach  might  prove  to  be  effective 
alternative  to  the  formula  and  would 
address  some  of  the  concerns  expressed 
by  commenters  responding  to  the  June 
12. 1986  notice.  In  particular,  POTWs 
would  be  able  to  address  CWTs  on  a 
case-by-case  basis  and  develop  limits 
that  were  tailored  to  the  particular 
facility.  The  Agency  requests  comment 
on  whether  POTWs  should  also  be 
allowed  to  use  the  combined 
wastestream  formula  to  develop  local 
limits  for  those  CWTs  for  which  the 
formula  might  be  more  appropriate,  i.e., 
those  with  a  relatively  invariable  or 
predictable  influent. 

The  Agency  also  solicits  comments  on 
whether  to  require  technology-based 
local  limits  for  pharmaceutical  and 
pesticide  manufacturers.  In  addition. 
EPA  wishes  to  receive  comments  on  the 
practical  implementation  aspects  of 
technology-based  local  limits  for 
POTWs.  whether  for  CWTs  or  industrial 
users  in  general.  The  Agency  plans  to 
make  technical  information  available  for 
use  in  developing  such  limits,  but 
welcomes  comment  on  this  issue  and  on 
whether  any  additional  reporting  or 
compliance  requirements  are  necessary 
for  these  limits. 

EPA  also  solicits  comments  on 
whether  to  specify  in  the  definition  of 
pass  through  under  §  403.3(o)(2)  that 
such  pass  through  is  for  purposes  of 
local  limits  development  only  and  is  not 
subject  to  the  general  prohibition  of  pass 
through  in  40  CFR  403.5(a)(1)  in  the 
absence  of  local  limits  speciHcally 
developed  to  prevent  such  pass  through. 
The  Agency  requests  comment  on 
whether  such  language  is  necessary  or 
would  be  redundant  in  light  of  40  CFR 


403.5(a)(2),  which  provides  an 
affirmative  defense  for  an  industrial 
user  who  demonstrates  that  it  did  not 
know  or  have  reason  to  know  that  its 
discharge  caused  pass  through  or 
interference. 

5.  Other  Problems  at  POTWs 

It  should  be  noted  that  §  403.3  defines 
interference  as  a  discharge,  which,  alone 
or  in  conjunction  with  other  sources, 
prevents  the  use  or  disposal  of  sewage 
sludge  in  accordance  with  (among  other 
authorities)  the  Clean  Air  Act  (CAA). 
POTW  sewage  sludge  incinerators  are 
currently  regulated  under  section  112  of 
the  CAA  (National  Emissions  Standards 
for  Hazardous  Air  Pollutants,  or 
NESHAPS).  EPA  has  promulgated 
emission  rates  for  mercury  and 
beryllium  based  on  acceptable  ambient 
concentrations,  and  the  Agency  is 
considering  other  pollutants,  including 
organics,  for  regulation.  As  further 
NESHAPS  are  promulgated,  POTWs  will 
be  required  to  develop  local  limits  as 
necessary  to  ensure  that  their  sludge 
incineration  facilities  meet  the 
emissions  limits. 

With  respect  to  air  emissions  from 
chemicals  discharged  to  POTWs,  EPA  is 
currently  studying  the  emission  of 
volatile  compounds  and  other  toxic  air 
pollutants  from  wastewater  treatment 
plants  (both  direct  and  indirect 
dischargers).  The  emphasis  is  on 
emissions  from  the  organic  chemicals, 
plastic,  and  synthetic  Hbers  industrial 
category  and  the  pharmaceutical  and 
pesticide  manufacturing  categories.  EPA 
is  also  developing  test  methods  to 
identify  other  process  wastestreams  rich 
in  volatile  organic  compounds.  EPA  is 
using  data  from  this  study  to  evaluate 
air  emissions  caused  by  volatilization 
formed  from  the  treatment  of 
wastewaters  (by  such  means  as  air 
stripping)  and  is  also  considering 
possible  regulation  of  such  emissions 
under  the  Clean  Air  Act,  which 
eventually  reduce  the  amount  of  volatile 
compounds  entering  wastewater 
treatment  plants. 

EPA  is  also  conducting  a  study  to 
evaluate  the  extent  of  groundwater 
contamination  caused  by  leaking  sewers 
(see  52  FR  23485,  )une  22, 1987).  If  this 
study  indicates  that  such  contamination 
is  widespread,  EPA  will  evaluate  the 
possibility  of  requiring  POTWs  to 
develop  any  local  limits  needed  to 
prevent  violation  of  any  groimdwater 
protection  standards  to  which  the 
POTW  may  be  subject. 

G.  Enforcement  of  Categorical 
Standards 

The  Study  recommended  that  EPA 
pursue  more  stringent  enforcement  of 


categorical  pretreatment  standards. 
More  rigorous  enforcement  could  lead  to 
a  significant  reduction  of  pollutant 
loadings  to  POTWs,  particularly  of 
heavy  metals.  More  stringent 
enforcement  of  the  standards  was  also 
recommended  by  the  Pretreatment 
Implementation  Review  Task  Force 
(PIRT)  which  in  1985  gave  the  Agency 
recommendations  for  improving  the 
national  pretreatment  program.  The 
ANPR  discussed  several  of  EPA's 
initiatives  to  improve  local  enforcement, 
including  guidance,  audits  and 
inspections  of  approved  pretreatment 
programs,  expanded  self-monitoring 
requirements,  and  enforcement  actions 
against  POTWs  with  unimplemented 
programs. 

The  commenters  on  the  ANPR 
generally  supported  these  means  of 
improving  the  enforcement  of 
categorical  pretreatment  standards.  In 
response  to  these  comments,  EPA  will 
continue  to  emphasize  all  activities 
designed  to  better  POTWs'  ability  to 
enforce  compliance  with  these 
standards. 

EPA  is  today  proposing  certain  other 
changes  to  the  general  pretreatment 
regulations  which  it  believes  will  help 
POTWs  enforce  their  local  pretreatment 
programs  and  improve  control  of  toxic 
and  hazardous  wastes  discharged  to 
POTWs.  These  proposed  changes  are 
discussed  below. 

1.  Revisions  to  Local  Limits 

On  October  17, 1988  (53  FR  40562) 
EPA  revised  40  CFR  403.8(f)  by 
clarifying  that  the  development  of  local 
limits  (or  a  demonstration  that  they  are 
not  necessary)  is  a  prerequisite  to 
approval  of  a  POTW  pretreatment 
program  and  the  continuing  legal 
acceptability  of  an  approved  program. 
Although  the  regulatory  language  of  that 
rule  does  not  explicitly  require  POTWs 
to  update  local  limits,  the  preamble  of 
the  June  12, 1986  proposal  to  that  rule 
stated  that  "local  limits  *  *  •  must  be 
updated  as  necessary  to  reflect  changing 
conditions  at  the  POTW"  (51  FR  21459) 
and  that  "failure  to  *  *  *  update,  as 
needed,  necessary  local  limits,  will,  of 
course,  continue  to  be  subject  to 
enforcement,  *  *  *  as  a  violation  of  the 
POTW's  permit"  (51  FR  21460). 

In  order  to  completely  clarify  this 
requirement,  and  because  of  the 
importance  of  up-to-date  local  limits  in 
controlling  the  discharges  of  toxic  and 
hazardous  pollutants,  EPA  is  today 
proposing  to  add  40  CFR  122.21(j)(2)  to 
provide  that  POTW's  must  evaluate  in 
writing  the  need  to  update  their  local 
limits  as  part  of  their  NPDES  permit 
applications  (i.e.,  once  every  five  years 


at  a  minimum).  If  the  Director 
determines  that  a  particular  POTW 
should  evaluate  the  need  for  revision 
more  often,  it  may  so  specify  in  the 
POTWs  permit  or  approved 
pretreatment  program  (as  incorporated 
by  reference  in  the  permit). 

Today's  proposal  would  not  require 
POTWs  to  update  their  local  limits 
when  such  revision  is  not  needed. 
Instead,  EPA  is  proposing  to  establish  a 
minimum  frequency  for  formal 
evaluation  of  the  need  for  revised  limits. 
Examples  of  events  that  might  indicate 
the  need  for  such  a  revision  include 
changes  in  the  POTW's  NPDES  permit, 
changes  in  sludge  disposal  standards  or 
POTW  sludge  disposal  methods, 
modifications  to  the  treatment  plant, 
addition  or  deletion  of  significant 
industrial  users,  and  changes  in 
industrial  users'  processes  or 
pretreatment  operations.  These  events 
could  all  affect  the  likelihood  of 
interference  with  POTW  operations  or 
possible  lack  of  compliance  with  the 
POTW's  NPDES  permit.  The  proposed 
minimum  frequency  should  give  POTWs 
more  precise  notice  of  their  legal 
responsibilities  and  should  help  EPA 
enforce  pretreatment  implementation. 
The  proposed  frequency  should  also 
help  POTWs  be  more  effective  in 
preventing  pass  through  and 
interference  caused  by  the  discharge  of 
toxic  and  hazardous  wastes. 

EPA  solicits  comment  on  whether 
POTWs  should  be  required  to  conduct 
this  evaluation  more  frequently.  For 
example,  POTWs  might  be  required  to 
conduct  the  evaluation  whenever 
multiple  instances  of  pass  through  or 
interference  had  occurred  (such  as  two 
or  more  violations  in  a  quarter),  in  order 
to  determine  whether  existing  local 
limits  were  adequate  to  prevent  these 
occurrences  or  whether  local 
enforcement  efforts  were  adequate. 
POTWs  might  also  be  required  to  submit 
such  evaluations  once  a  year  as  part  of 
the  annual  reports  to  the  Approval 
Authority  required  under  40  CFR 
403.8(i).  The  Agency  welcomes  comment 
on  how  frequently  local  limits  should  be 
examined  to  ascertain  whether  they 
need  to  be  revised. 

2.  Inspections  and  Samplings  of 
Significant  Industrial  Users  by  POTWs 

The  existing  regulations  (40  CFR 
403.8(f){2)(v))  require  that  a  POTW  must 
be  able  to  randomly  sample  and  analyze 
the  effluent  from  industrial  users  and 
conduct  surveillance  and  inspections  to 
identify  noncompliance  with 
pretreatment  standards.  However,  these 
regulations  do  no  specifiy  how  often 
POTWs  must  perform  the  sampling, 
analysis  and  surveillance. 


In  the  1986  Pretreatment  Compliance 
Monitoring  and  Enforcement  Guidance 
(hereinafter  "1986  Guidance"),  the 
Agency  recommended  that  POTWs 
conduct  at  least  one  inspection  and/or 
sampling  visit  annually  to  all 
"significant  industrial  users."  According 
to  the  Guidance,  the  term  "significant 
industrial  user"  includes  all  categorical 
users  and  any  noncategorical  industrial 
user  that  discharges  25,000  gallons  per 
day  or  more  of  process  wastewater, 
contributes  a  process  wastestream 
which  make  up  5  percent  or  more  of  the 
average  dry  weather  capacity  of  the 
treatment  plant,  or  has  a  reasonable 
potential,  in  the  opinion  of  the  Control 
Authority,  to  adversely  affect  the 
POTW's  operation.  The  Control 
Authority,  with  the  consent  of  the 
Approval  Authority,  may  remove  any 
noncategorical  industrial  user  from  the 
list  of  significant  industrial  users  if  the 
industrial  user  has  no  reasonable 
potential  to  adversely  affect  the  POTW 
or  to  violate  any  pretreatment  standards 
or  requirements.  EPA  is  today  proposing 
that  the  consent  of  the  Approval 
Authority  is  not  required  when  the 
industrial  user  would  have  been 
designated  as  significant  only  because 
of  an  average  process  wastewater  flow 
of  25,000  gallons  per  day  or  more. 
Noncategorical  industrial  users  may 
also  petition  to  be  removed  from  the 
significant  industrial  user  list.  For 
example,  if  the  signiHcant 
noncategorical  industrial  user  has  an 
exemplary  compliance  record,  is  not 
likely  to  contribute  to  instances  of 
interference,  and  has  httle  potential  to 
contribute  to  any  water  quality 
problems,  the  POTW  may  wish  to  delete 
that  user  from  the  list.  Alternatively, 
EPA  emphasized  in  the  Guidance  that 
more  frequent  monitoring  should 
probably  be  conducted  in  certain  cases: 
e.g.,  if  an  industrial  user  has  not  been 
able  to  comply  with  pretreatment 
standards.  POTWs  may  of  course  add 
an  industrial  user  to  the  list  even  if  that 
user  was  previously  deleted,  if 
compliance  problems  of  any  other 
circumstances  arise  which  make  such  an 
addition  appropriate. 

In  order  to  specify  a  standard  for  how 
often  POTWs  must  inspect  and  sample 
the  effluent  of  their  significant  industrial 
users,  EPA  is  today  proposing  to  modify 
40  CFR  403.8(f)(2)(v)  to  require  POTWs 
to  inspect  and  sample  all  "significant 
industrial  users"  at  least  once  every  two 
years.  EPA  beheves  that  inspection  and 
sampling  of  these  users  at  least  this 
often  should  help  POTWs  avert  pass 
through  and  interference  by  keeping 
better  track  of  the  larger  industrial 
discharges  into  their  treatment  and 


collection  systems  (especially 
discharges  of  toxic  and  hazardous 
pollutants).  The  proposed  amendments 
should  also  provide  a  uniform  program 
requirement  that  EPA  can  readily 
enforce  if  necessary. 

As  discussed  in  Part  II-B  above,  the 
Agency  is  also  proposing  to  amend 
§  403.8(f)(2)(v)  to  require  POTWs  to 
evaluate  at  the  time  of  inspection 
whether  the  significant  industrial  user  in 
question  should  have  a  slug  control  plan 
for  the  prevention  and  control  of  spills 
or  batch  discharges  that  could  cause 
interference  at  the  POTW. 

To  ensure  that  POTW  s  update  their 
lists  of  significant  industrial  users,  the 
Agency  is  also  proposing  to  amend  40 
CFR  403.12(i)(l)  to  require  POTWs  to 
identify  such  users  in  the  updated  list  of 
all  industrial  lusers  required  to  be 
submitted  to  the  Approval  Authority 
under  40  CFR  403.12(i).  In  addition,  EPA 
is  proposing  to  amend  40  CFR 
403.8(0(2)(iii)  to  require  that  within  30 
days  after  a  POTW's  establishment  or 
revision  of  its  list  of  significant 
industrial  users,  the  POTW  must  inform 
all  such  newly  designated  users  of  their 
status  and  the  applicable  requirements 
of  this  status. 

Because  several  of  the  proposals 
today  affect  requirements  applicable  to 
significant  industrial  users,  EPA 
believes  that  it  would  be  appropriate  to 
propose  a  regulatory  definition  of  this 
term  for  the  sake  of  national  consistency 
and  program  enforceability.  For  this 
reason,  EPA  is  proposing  to  amend  40 
CFR  403.3  to  add  a  new  definition  of 
"significant  industrial  user"  which  is 
similar  to  the  definition  in  the  1986 
Guidance,  since  that  definition  has  so 
far  proved  to  be  a  useful  tool  in 
distinguishing  the  more  important 
indirect  dischargers. 

EPA  sohcits  comment  on  all  of  the 
rule  changes  proposed  above. 
Specifically,  the  Agency  requests 
comment  on  whether  to  require  that 
pretreatment  POTWs  sample  and 
inspect  all  significant  industrial  users  at 
least  once  a  year,  or  whether  the 
currendy  proposed  frequency  of  at  least 
once  every  two  years  will  better  enable 
the  POTW  to  plan  for  inspections  while 
still  collecting  useful  and  current 
discharge  information.  Alternatively, 
EPA  solicits  comment  on  whether 
today's  proposed  requirement  of  a 
minimum  sampling  and  inspection 
frequency  is  redundant  in  light  of  other 
existing  or  proposed  requirements  for 
self-monitoring  and  reporting  by  indirect 
dischargers,  such  as  twice-yearly 
sampling  and  reporting  by  all 
categorical  and  significant  non- 
categorical industrial  users, 


47650         Federal  Regbter  /  Vol.  53.  No.  226  /  Wednesday.  November  23.  1968  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  226  /  Wednesday,  November  23,  1988  /  Proposed  Rules         47651 


requirements  to  report  a  substantial 
change  in  the  volume  or  character  of 
poUutants  discharged,  and  requirements 
to  notify  the  POTWs  of  any  discharge  of 
hazardous  wastes.  The  Agency  also 
requests  comment  on  whether  to  require 
that  POTWs  target  certain  compounds 
or  classes  of  compounds  in  their 
sampling,  such  as  the  RCRA  Appendix 
IX  hazardous  constituents.  The  Agency 
also  solicits  comment  on  the 
appropriateness  of  the  proposed 
definition  of  significant  industrial  user, 
and  on  whether  to  allow  POTWs  to 
delete  categorical  users  from  the  list  of 
significant  industrial  users.  It  has  been 
suggested  that  some  categorical  users  do 
not  present  any  potential  for  pass 
through  or  interference  and  that  POTWs 
should  therefore  be  free  to  delete  them 
from  the  list  of  significant  industrial 
users.  Similarly.  EPA  requests  comment 
on  whether  the  flow  criterion  of  25.000 
gallons  per  day  for  non-categorical 
significant  industrial  users  is 
appropriate.  The  Agency  has 
traditionally  used  the  25,000  gallons  per 
day  criterion  in  guidance  documents. 
That  number  represents  5  percent  of  the 
hydraulic  capacity  of  the  smallest 
POTWs  which  EPA  may  require  to  have 
an  approved  pretreatment  program  (i.e., 
those  POTWs  with  half  a  million  gallons 
per  day  of  design  flow  capacity). 
However,  EPA  solicits  comment  on 
whether  a  larger  flow  criterion  (such  as 
50,000  gallons  per  day)  would  be  more 
useful  as  a  guideline  for  identifying 
those  industrial  users  with  the  capacity 
for  adversely  affecting  most  POTWs. 
In  addition,  EPA  wishes  to  receive 
comment  on  the  role  of  the  Approval 
Authority  in  designating  significant 
industrial  users.  Specifically,  the  Agency 
requests  comment  on  whether  the 
Control  Authority  should  be  required  to 
obtain  the  agreement  of  the  Approval 
Authority  before  choosing  not  to 
designate  (or  removing  from  the  list]  an 
industrial  user  who  would  otherwise  be 
included  because  of  the  proposed 
criteria. 

The  Agency  also  solicits  comment  on 
expanding  the  definition  of  significant 
industrial  user  to  include  notifiers  of 
hazardous  waste  discharges  under 
proposed  9  403.12(p).  Since  inclusion  in 
the  definition  may  carry  certain 
administrative  consequences  for  those 
notifiers  in  approved  pretreatment 
programs  (self-monitoring,  inspections, 
individual  control  mechanisms,  and  slug 
control  plans),  the  Agency  welcomes 
comment  on  whether  any  or  all  of  these 
requirements  would  be  appropriate  for 
some  or  all  dischargers  of  hazardous 
wastes. 


In  addition,  the  Agency  soUcits 
comment  on  the  usefulness  of  requiring 
POTWs  to  estimate,  in  the  annual 
reports  submitted  to  the  Approval 
Authority  under  i  403.8(i).  whether  the 
amount  of  hazardous  wastes  received 
during  the  last  calendar  year  has 
changed  significantly  and  whether  any 
change  has  affected  operations  at  the 
POTW. 

3.  Enforcement  Response  Plans  for 
POTWs 

The  existing  general  pretreatment 
regulations  do  not  clearly  specify  the 
enforcement  requirements  applicable  to 
POTWs  with  approved  pretreatment 
programs.  The  only  specific  enforcement 
sanction  identified  is  the  requirement 
that  POTWs  publish  the  names  of 
significant  noncompliers  in  the  largest 
local  daily  newspaper.  The  regulations 
require  POTW  program  submissions  to 
identify  how  the  POTW  intends  to 
ensure  compliance;  they  also  require 
POTWs  to  enforce  all  pretreatment 
standards  and  requirements  against 
industrial  users  and  obtain  remedies  for 
noncompliance  (40  CFR  403.8(f)(1)). 
However,  POTWs  are  not  informed 
specifically  what  their  legal 
responsibilities  are  in  carrying  out 
enforcement  actions.  This  also 
complicates  EPA's  task  in  enforcing  this 
part  of  approved  pretreatment  programs, 
since  evaluation  of  POTW  enforcement 
is  difficult  when  the  procedures 
contained  in  the  approved  program  are 
not  sufficiently  specific. 

EPA  Regions  and  NPDES  States  have 
Enforcement  Management  Systems  in 
operation  for  direct  dischargers.  In  the 
1986  Guidance,  the  Agency  encouraged 
each  POTW  to  develop  an  Enforcement 
Response  Guide,  which  is  a  set  of 
procedures  describing  how  the  POTW 
will  investigate  industrial  user 
violations  and  which  corrective  or 
enforcement  actions  the  POTW  will  take 
to  respond  to  such  violations  (the 
Guidance  suggested  certain  procedures). 
To  ensiu«  that  POTWs  develop  and 
implement  specific  enforcement 
procedures,  EPA  is  proposing  today  to 
amend  40  CFR  403.8(f)  to  require  all 
POTWs  with  pretreatment  programs  to 
develop  and  implement  an  enforcement 
response  plan  describing  how  the 
POTW  will  investigate  and  respond  to 
instances  of  industrial  user 
noncompliance,  including  time  frames 
within  which  the  responses  will  take 
place. 

The  Agency  believes  that  the  process 
of  developing  these  plans  will  be  very 
valuable  in  helping  POTWs  dedde  what 
resources  are  needed  to  enforce  their 
pretreatment  standards  and  how  they 
will  actually  deal  with  industrial  user 


violations.  Such  plans  will  also  make  it 
much  easier  for  EPA  to  determine 
whether  a  POTW  is  complying  with  its 
pretreatment  implementation 
requirements  for  enforcement.  The 
proposed  rule  will  not  interfere  with  the 
ability  of  POTWs  to  carry  out  their 
programs  in  a  manner  suited  to  their 
needs,  nor  should  such  a  plan  be 
difficult  to  develop.  The  1986  Guidance 
included  detailed  suggestions  on  various 
appropriate  responses  to  many  different 
kinds  of  noncompliance.  TTie  POTW 
should  use  both  the  Guidance  and  its 
own  expertise  to  develop  a  reasonable 
plan  to  address  and  remedy 
noncompliance. 

EPA  solicits  comments  on  this 
proposal.  Specifically,  the  Agency 
requests  comments  on  whether  to 
include  more  specific  elements  in  the 
enforcement  response  plan.  Although 
the  Agency  believes  that  the  maximum 
degree  of  flexibility  is  needed  for 
POTWs  to  address  their  particular 
problems,  it  is  possible  that  certain 
elements  of  such  plans  might  be  suitable 
for  uniform  application.  EPA  welcomes 
comment  on  this  issue. 

4.  Definition  of  Significant  Violation 

The  existing  regulations  (40  CFR 
403.8(f)(2)(vii))  require  Control 
Authorities  to  publish,  in  the  daily 
newspaper  with  the  largest  circulation 
in  the  service  community,  a  list  of 
industrial  users  which  had  significant 
violations  of  applicable  pretreatment 
standards  and  requirements  during  the 
previous  twelve  months.  The  list  must 
be  published  at  least  once  a  year. 
"Significant  violation"  is  defined  as  a 
violation  which  remains  uncorrected  45 
days  after  notification  of 
noncompliance;  which  is  part  of  a 
pattern  of  noncompliance  over  a  twelve- 
month period;  which  involves  a  failure 
to  accurately  report  noncompliance;  or 
which  resulted  in  the  POTW  exercising 
its  emergency  authority  under  40  CFR 
403.8(f)(l)(vi}(B). 

This  definition  paralleled  the  criteria 
for  submitting  Quarterly  Noncompliance 
Reports  (QNCRs)  on  direct  dischargers. 
QNCRs  are  submitted  by  States  with 
approved  NPDES  programs  or  by  EPA 
Regions  for  States  without  such 
programs.  The  Agency  uses  QNCRs  to 
track  the  progress  and  measure  the 
effectiveness  of  NM)BS  conpliance  and 
enforcement  against  direct  dischargers. 
However,  in  1965  EPA  revised  the 
criteria  for  the  types  of  violations 
required  to  be  reported  in  QNCRs.  The 
revisions,  besides  containing  more 
precise  language,  established  technical 
review  criteria  (TRC)  to  be  osed  for 
reporting  certain  effluent  violations.  The 


TRCs  were  based  on  the  magnitude 
and/or  duration  of  the  violations. 

The  1986  Guidance  included  a 
detailed  description  of  significant 
violations  by  industrial  users  which 
substantially  mirrored  these  new  criteria 
for  the  violations  required  to  be  reported 
in  QNCRs.  In  the  Guidance,  EPA 
recommended  the  national  use  of  this 
definition  to  identify  the  most  serious 
violations  by  industrial  users  and  to  set 
priorities  for  enforcement  actions. 

Experience  with  the  current  definition 
of  significant  violation  has  shdwn  that 
POTWs  vary  considerably  in  their 
definition  and  application  of  this 
interpretation  when  selecting  which 
violations  to  publish  in  local 
newspapers.  This  is  particularly  true  of 
deciding  what  constitutes  a  "pattern  of 
noncompliance"  under  40  CFR 
403.8(0(2)(vii).  To  eliminate  these 
inconsistencies  and  to  establish  more 
parity  between  the  treatment  of 
violations  committed  by  direct  and 
indirect  dischargers,  the  Agency  is 
proposing  today  to  amend 
§403.8(f)(2)(vii)  to  replace  the  definition 
of  significant  violation  with  a  new 
definition  which  is  substantially  the 
same  as  the  criteria  for  reporting  direct 
discharger  violations  in  QNCRs. 

Under  the  definition  proposed  today, 
a  POTW  must  publish  in  the  largest 
daily  newspaper  a  list  of  industrial  users 
who  were  in  significant  violation  in  the 
previous  twelve  months.  A  violation 
would  be  significant  if  it  met  one  or 
more  of  the  following  criteria: 

(1)  Chronic  violations  of  wastewater 
discharge  limits,  i.e.,  those  in  which 
sixty-six  percent  or  more  of  all  of  the 
measurements  taken  during  a  six-month 
period  exceed  (by  any  magnitude)  the 
daily  maximum  limit  or  the  average  limit 
for  the  same  pollutant  parameter 

(2)  Technical  review  criteria  (TRC) 
violations,  defined  here  as  those  in 
which  thirty-three  percent  or  more  of  all 
the  measurements  taken  during  a  six- 
month  period  equal  or  exceed  the 
product  of  the  daily  average  maximum 
limit  or  the  average  limit  times  the 
applicable  TRC  (TRC  =  1.4  for  BOD, 
TSS,  fats,  oil  and  grease,  and  1.2  for  all 
other  pollutants  except  pH); 

(3)  Any  other  violation  of  a 
pretreatment  effluent  limit  (daily 
maximum  or  longer  term  average)  that 
the  Control  Authority  believes  has 
caused,  alone  or  in  combination  with 
other  discharges,  interference  or  pass 
through  (including  endangering  the 
health  of  POTW  personnel  or  the 
general  public); 

(4)  Any  discharge  of  a  pollutant  that 
has  caused  imminent  danger  to  human 
health,  welfare,  or  to  the  environment 
and  has  resulted  in  the  POTW's  exercise 


of  its  emergency  authority  under 
paragraph  (f)(l)(iv)(B)  to  halt  or  prevent 
such  a  discharge, 

(5)  Violation,  by  ninety  days  or  more 
after  the  schedule  date,  of  a  compliance 
schedule  milestone,  contained  in  a  local 
control  mechanism  or  enforcement 
order,  for  starting  construction, 
completing  construction,  or  attaining 
final  compliance; 

(6)  Failure  to  provide  required  reports 
such  as  baseline  monitoring  reports,  90- 
day  compliance  reports,  periodic  self- 
monitoring  reports,  and  reports  on 
compliance  with  compliance  schedules 
within  thirty  days  of  the  due  date; 

(7)  Failure  to  accurately  report 
noncompliance,  or 

(8)  Any  other  violation  or  group  of 
violations  which  the  Control  Authority 
considers  to  be  significant. 

The  Agency  believes  that  this 
proposed  amendment  gives  POTWs 
more  precise  notice  of  their  obligation  to 
establish  which  industrial  user 
violations  must  be  published.  EPA 
solicits  comments  on  the 
appropriateness  of  the  above  criteria. 
The  Agency  emphasizes  that  industrial 
users  would  continue  to  be  liable  for 
any  violation  of  applicable  pretreatment 
requirements.  Whether  an  industrial 
user  is  identified  as  being  a  significant 
violator  does  not  determine  the  type  of 
enforcement  action  that  should  be 
taken,  including  enforcement  actions  for 
lesser  violations. 

5.  Reporting  Requirements  for 
Significant  Industrial  Users 

40  CFR  403.12  describes  the  reports 
that  industrial  users  who  are  subject  to 
categorical  pretreatment  standards  must 
submit  to  their  control  authorities.  The 
existing  regulations  do  not  specifically 
require  non-categorical  industrial  users 
to  submit  reports  to  the  control  authority 
regarding  their  compliance  with 
applicable  pretreatment  requirements. 
On  October  17, 1988,  (53  FR  40562)  EPA 
amended  40  CFR  403.12  to  clarify  that 
Control  Authorities  must  require 
appropriate  reporting  from  those 
industrial  users  with  discharges  not 
subject  to  categorical  standards. 

In  order  to  ensure  that  this  reporting  is 
carried  out  regularly,  the  Agency  is 
today  proposing  to  amend.40  CFR 
403.12(h)  to  require  that  all  significant 
industrial  users  (as  defined  under 
proposed  40  CFR  403.3(u),  including 
noncategorical  significant  users)  must 
submit  to  their  POTWs  at  least  twice  a 
year  a  description  of  the  nature, 
concentration,  and  flow  of  pollutants 
selected  for  such  reporting  by  the 
POTW.  In  addition,  EPA  is  proposing  to 
require  all  significant  industrial  users  to 
base  their  reports  on  data  obtained 


through  appropriate  sampling  and 
analysis  performed  during  the  period 
covered  by  the  report,  which  data  is 
representative  of  conditions  occurring 
during  the  reporting  period.  Control 
Authorities  or  Approval  Authorities  may 
require  more  frequent  monitoring  or 
more  detailed  information  in  the  report 
as  appropriate.  As  mentioned  above,  the 
Agency  is  also  proposing  to  amend  40 
CFR  403.8  to  require  POTWs  to  inform 
significant  industrial  users  of  their 
status  and  the  applicable  requirements 
of  this  status. 

EPA  believes  that  these  proposed 
requirements  will  give  POTWs  much 
more  accurate  knowledge  of  non- 
categorical  wastes  entering  their 
treatment  and  collection  systems.  This 
knowledge  is  particularly  important 
because  many  toxic  and  hazardous 
pollutants  are  not  covered  by 
categorical  standards.  EAP  also  believes 
that  establishing  minimum  monitoring 
frequencies  is  the  only  way  to  ensure 
that  the  samples  submitted  to  the  POTW 
are  representative  and  up  to  date. 

The  Agency  solicits  comment  on  this 
proposed  change  to  the  general 
pretreatment  regulations.  Specifically, 
EAP  requests  comment  on  the  twice- 
yearly  reporting  frequency  and  on 
limiting  the  reporting  requirements  to 
significant  industrial  users  as  defined  in 
proposed  40  CFR  403.3(u).  EPA  selected 
the  twice-yearly  frequency  to  be 
consistent  with  similar  requirements  for 
categorical  industrial  users,  and  has 
proposed  to  limit  the  requirements  to 
significant  noncategorical  industrial 
users  because  these  users  seem  likely  to 
discharge  the  largest  amounts  of  toxic 
and  hazardous  pollutants.  In  addition, 
the  proposed  definition  of  significant 
industrial  users  gives  POTWs  flexibility 
to  add  or  delete  industrial  users  as 
appropriate.  The  Agency  also  requests 
comment  on  whether  to  require 
significant  industrial  users  to  sample  for 
certain  compounds  or  classes  of 
compounds,  such  as  the  RCRA 
Appendix  IX  hazardous  constituents. 
EPA  welcomes  comment  on  these  and 
other  aspects  of  this  proposed 
requirement. 

H.  Miscellaneous  Amendments 

In  addition  to  the  substantive 
regulatory  changes  proposed  today,  the 
Agency  is  also  proposing  to  amend  some 
possibly  confusing  language  in  the 
general  pretreatment  regulations  to 
clarify  current  requirements  and  avoid 
misunderstandings.  These  proposed 
clarifications  are  discussed  below. 
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1.  Local  Limits  Development  and 
Enforcement 

40  CFR  403.5(c)  provides  that  POTWs 
"developing"  pretreatment  programs 
must  develop  and  enforce  specific  limits 
to  implement  the  general  and  speciHc 
discharge  prohibitions.  In  order  to 
clarify  that  POTWs  with  already 
approved  pretreatment  programs  must 
also  develop  and  enforce  local  limits, 
EPA  is  today  proposing  to  amend 
§  403.5(c)  to  provide  that  POTWs  shall 
continue  to  develop  and  enforce 
appropriate  local  limits  after  developing 
an  approved  pretreatment  program. 

2.  EPA  and  State  Enforcement  Action 

40  CFR  403.5(e)  simimarixes  the 
statutory  procedures  that  EPA  and 
NPDES  States  must  follow  under  section 
309(f)  of  the  Clean  Water  Act  to  bring  an 
enforcement  action  against  an  industrial 
user  that  has  caused  interference  or 
pass  through  at  a  POTW.  i.e..  give  the 
POTW  30  days  notice  to  initiate  its  own 
enforcement  action.  However.  S  403.5(e) 
may  be  misleading  in  not  stating  that 
this  notice  requirement  only  applies  to 
federal  enforcement  under  section  309(f) 
of  the  Act  and  not  to  other  enforcement 
actions.  In  order  to  avoid 
misunderstanding,  the  Agency  is  today 
proposing  to  amend  the  title  of  S  403.5(e) 
to  indicate  that  these  notice  procedures 
only  apply  to  actions  brought  under 
section  309(f)  of  the  Act. 

3.  National  Pretreatment  Standards: 
Categorical  Standards 

40  CFR  403.6  provides  that  categorical 
pretreatment  standards,  unless 
specifically  noted  otherwise,  shall  be  in 
addition  to  the  general  prohibitions 
established  in  S  403.5.  There  appears  to 
have  been  an  omission  from  this 
provision  of  the  specific  discharge 
prohibitions.  In  order  to  rectify  this 
omission,  the  Agency  is  proposing  to 
amend  §  403.6  to  add  that  national 
pretreatment  standai^ds.  unless 
specifically  noted  otherwise,  shall  be  io 
addition  to  all  prohibitions  and  limits 
established  under  5403-5(c). 

4.  POTW  Pretreatment  Program 
Requirements:  Implementation 

40  CFR  403.8(f)  establishes  the 
requirements  that  a  POTW  pretreatment 
program  must  satisfy.  Although  these 
requirements  must  be  met  in  order  for  a 
POTWs  pretreatment  program  to  be 
approved,  the  proposed  regulatory 
language  clariHes  the  implementation 
obligations  for  a  POTW.  The  language 
of  §  408.8(f)(1)  now  provides  that  a 
POTW  must  have  the  legal  authority 
which  enables  it  to  deny,  condition,  and 
control  pollutant  contributions,  require 
compliance  by  industrial  users,  conduct 
inspections  of  industrial  users,  and 


perform  other  essential  attributes  of  a 
pretreatment  program.  This  language 
does  not  specifically  state  that  POTWs 
must  implement  these  procedures.  In 
order  to  clarify  this  language,  the 
Agency  is  today  proposing  to  amend  the 
introductory  sentence  of  S  403.8(f)  to 
state  that  "a  POTW  Pretreatment 
Program  shall  be  developed  and 
implemented  to  meet  the  following 
requirements".  EPA  is  also  proposing  to 
amend  the  title  of  S  403.8  to  read 
"POTW  Pretreatment  Programs: 
Development  and  Implementation  by 
POTW"  [emphasis  added). 

5.  Development  and  Submission  of 
NPDES  State  Pretreatment  Programs 

40  CRFR  403.10Cc]  states  that  "the  EPA 
shall  •  •  •  apply  and  enforce 
Pretreatment  Standards  and 
Requirements  until  the  necessary 
implementing  action  is  taken  by  the 
State".  This  sentence  might  give  the 
wrong  impression  that  the  Agency  will 
cease  to  enforce  pretreatment 
requirements  when  a  State  has  received 
program  approvaL  Since  this  is  not  the 
case,  EPA  is  today  proposing  to  delete 
this  sentence  &om  S  4CKJ.10. 

6.  Admistrative  Penalties  Against 
Industrial  Users 

The  second  to  last  sentence  in  40  CFR 
§403.8(n(l)(vii)(B)  states  that  "the 
Approval  Authority  shall  have  authority 
to  seek  judicial  relief  for  noncompliance 
by  Industrial  Users  when  the  POTW  has 
acted  to  seek  such  relief  but  has  sought 
a  penalty  which  the  Approval  Authority 
fmds  to  be  insuHicient  [emphasis 
added]".  Given  EPA's  new  authority 
under  the  1987  amendments  to  the  Clean 
Water  Act  to  assess  administrative 
penalties,  this  provision  is  misleading 
because  it  could  arguably  be  read  to 
preclude  the  Agency  from  seeking  such 
penalties  from  an  industrial  user  that 
has  already  been  subject  to  an  action  by 
the  POTW.  In  order  to  correct  this 
omission,  the  Agency  is  today  proposing 
to  amend  §  403.8(f)(l)(vii)(B)  to  provide 
that  the  Approval  Authority  shall  have 
the  authority  to  seek  judicial  relief  and 
also  may  have  administrative  authority 
when  the  POTW  has  acted  to  seek  sucb 
relief  but  has  sotight  a  monetary  penalty 
which  the  Approval  Authority  Hnds  to 
be  insufficient. 

7.  Provisions  Governing  Fraud  and  FeJse 
Statements 

40  CFR  403.12(n)  regarding  fraud  and 
false  statements  incorrectly  states  that 
certain  reporting  requirements  shall  be 
subject  to  the  provisions  of  section 
309(c)(2)  of  the  Clean  Water  Act.  The 
reference  should  be  to  sections  309(c)(4) 
and  (6)  of  the  Act,  as  amended.  EPA  is 
today  amending  §  403.12(n)  accordingly. 


III.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Major  rules  are  those  which 
impose  a  cost  on  the  economy  of  $100 
million  or  more  annually  or  have  certain 
other  economic  impacts.  The  Agency 
has  determined  that  this  proposed  rule 
does  not  meet  the  criteria  of  a  major  rule 
as  set  forth  in  section  l(b]  of  the 
Executive  Order.  The  Agency  has 
completed  a  general  estimate  of  the 
annual  cost  to  industrial  users  and 
POTWs  of  the  amendments  proposed 
today,  which  is  included  in  the 
administrative  record  for  this 
rulemaking.  This  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

rv.  Regulatory  Flexibtlity  Analysis 

The  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for  all 
proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  No  regulatory 
flexibility  analysis  is  required,  however, 
where  the  head  of  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  of  the 
amendments  proposed  today,  if 
promulgated,  will  affect  larger  POTWs 
(those  with  approved  pretreatment 
programs)  and  significant  industrial 
users.  I  hereby  certify,  pursuant  to  5 
U.S.C.  605(b),  that  this  regulation  will 
not  have  a  signi^cant  impact  on  a 
substantial  number  of  small  entities. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C  3501  et 
seq.,  EPA  must  submit  any  rule  that 
contains  information  collection 
requirements  to  the  Director  of  OMB  for 
review  and  approval.  The  information 
collection  requirements  in  this  proposed 
rule  have  been  submitted  to  OMB  for 
review. 

List  of  Subjects 

40  CFR  Part  122 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Confidential  business  information. 

40  CFR  Part  403 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control. 


Date:  November  14. 1988. 
Lee  M.  Thomas, 

Administrator. 

For  the  reasons  explained  in  the 
preamble.  Part.  122  and  403  of  Chapter  I 
of  Title  40  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  122— NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 

40  CFR  Part  122  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
et  seq. 

2.  Section  122.21  is  proposed  to  be 
amended  by  adding  paragraphs  (j)  (1) 
and  (2)  to  read  as  follows: 

§  122.21    Application  for  a  permit 

(i)  *  *  * 

(1)  All  existing  POTWs  shall  provide 
the  following  information  to  the 
Director: 

(1)  Results  of  whole  effluent  biological 
toxicity  screening,  conducted  as  follows: 

(A)  For  POTWs  with  a  dilution  ratio 
between  the  receiving  stream  low  flow 
rate  and  the  effluent  design  flow  rate  of 
less  than  10,000  to  1  but  greater  than 
1,000  to  1,  or  with  a  poorly  mixed 
effluent  plume  in  a  receiving  water  of 
concern: 

Collect  six  effluent  samples  in  one 
day  (grab  or  short-term  composite)  each 
quarter  over  a  one-year  period.  Conduct 
twenty-four  hour  screening  tests  for 
acute  toxicity  in  100%  final  effluent 
using  an  invertebrate  species  and  a  fish 
species  in  each  sample,  and  following 
the  protocols  specified  in  Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Aquatic  Organisms.  Peltier, 
W.  and  C.L  Wiber,  3rd  edition,  1985, 
EPA  600/4-85-013.  The  Director  may 
require  alternative  test  procedures  and 
may  require  the  submission  of  definitive 
testing  data,  generated  according  to 
procedures  specified  by  the  Director,  to 
replace  or  supplement  the  screening  test 
data  specified  above. 

(B)  For  POTWs  with  a  dilution  ratio 
between  the  receiving  stream  low  flow 
rate  and  the  effluent  design  flow  rate  of 
less  than  1.000  to  1  but  greater  than  100 
to  1:  Collect  six  effluent  samples  (24- 
hour  composite)  on  six  successive  days 
each  quarter  over  a  one-year  period. 
Conduct  seven-day  static  screening  test 
for  chronic  toxicity  in  100%  final 
effluent,  using  an  invertebrate  species 
and  a  fish  species  in  each  sample,  daily 
composite  samples  to  renew  test 


solutions,  and  following  protocols 
specified  by  the  Director.  The  Director 
may  require  alternative  test  procedure 
and  may  require  the  submission  of 
definitive  testing  data,  generated 
according  to  procedures  specified  by  the 
Director,  to  replace  or  supplement  the 
screening  test  data  specified  above. 

(c)  For  POTWs  with  a  dilution  ratio 
between  the  receiving  stream  low  flow 
rate  and  the  effluent  design  flow  rate  of 
less  than  100  to  1,  results  of  definitive 
toxicity  data  generation  according  to 
procedures  required  by  the  Director. 

(ii)  [Reserved] 

(2)  All  POTWs  with  approved 
pretreatment  programs  shall  provide  the 
following  information  to  the  Director  A 
formal  evaluation  of  the  need  to  revise 
local  limits  under  40  CFR  403.5(c)(1). 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES 

1.  The  authority  citation  for  Part  403 
continues  to  read  as  follows: 

Authority:  Sec.  54(c)(2)  of  the  Clean  Water 
Act  of  1977  (Pub.  L.  95-217),  sees.  204(b)(1)(C). 
208(b)(2)(C)(iii).  301(b){l)(A)(ii), 
301(b)(2)(A)(ii),  301(b)(2)(C).  301(h)(5). 
301(i)(2).  304  (e)  and  (g),  307,  308,  309.  402(b), 
405  and  501(a)  of  the  Federal  Water  Pollution 
Control  Act  (Pub.  L.  92-500),  as  amended  by 
the  Clean  Water  Act  of  1977  and  the  Water 
Quality  Act  of  1987. 

2.  Section  403.3  is  proposed  to  be 
amended  by  redesignating  existing 
paragraphs  (e)  through  (s)  and  (t)  as 
paragraphs  (f)  through  (t)  and  (v), 
designating  new  paragraph  (o)  as 
paragraph  (o)(l).  and  adding  new 
paragraphs  (e),  (o)(2)  and  (u)  as  follows: 

§  403.3    Definitions. 

***** 

(e)  The  term  "CWT'  means  a 
commercial  centralized  waste  treatment 
facility  (other  than  a  landfill  or  an 
incinerator)  which  treats  or  stores 
aqueous  wastes  generated  by  facilities 
not  located  on  the  site  of  the  CWT  and 
which  disposes  of  these  wastes  by 
introducing  them  to  a  POTW. 
***** 

(o)(2)  In  the  case  of  POTWs  receiving 
discharges  from  CWTs  as  defmed  in 
§  403.3(e).  pass  through  also  means  the 
failure  of  the  CWT  and  the  POTW  to 
reduce  pollutant  discharges  from  the 
POTW  to  the  degree  which  would  be 
required  under  section  301(b)(2)  of  the 
CWA  if  the  CWT  discharged  directly  to 
surface  waters. 
***** 

(u)  the  term  "Significant  Industrial 
User"  means: 


(1)  All  dischargers  subject  to 
Categorical  Pretreatment  standards 
under  5  403.6  and  40  CFR  Chapter  I, 
Subchapter  N;  and 

(2)  All  noncategorical  dischargers 
that,  in  the  opinion  of  the  Control 
Authority,  have  a  reasonable  potential 
to  adversely  affect  the  POTWs 
operation,  or  that  contribute  a  process 
wastestream  which  makes  up  5  percent 
or  more  of  the  average  dry  weather 
capacity  of  the  POTW  treatement  plant 
or  that  discharge  an  average  of  25.000 
gallons  per  day  or  more  of  process 
wastewater  to  the  POTW.  However,  the 
Control  Authority  need  not  designate  as 
Significant  any  noncategorical  Industrial 
User  that,  in  the  opinion  of  the  Control 
Authority  and  with  the  agreement  of  the 
Approval  Authority,  has  no  potential  for 
adversely  affecting  the  POTWs 
operation  or  for  violating  any 
pretreatment  standard  or  requirement. 
The  agreement  of  the  Approval 
Authority  is  not  necessary  in  cases 
where  the  noncategorical  discharger 
would  have  been  designated  as 
significant  only  because  of  an  average 
discharge  of  25.000  gallons  per  day  or 
more  of  process  wastewater.  However, 

(3)  Any  noncategorical  Industrial  Use 
designated  as  Significant  may  petition 
the  Control  Authority  to  be  deleted  from 
the  list  of  Significant  Industrial  Users  on 
the  grounds  that  it  has  no  potential  for 
adversely  affecting  the  POTWs 
operation  or  violating  any  pretreatment 
standard  or  requirement. 

3.  Secti6n  403.5  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1), 
adding  text  to  the  end  of  (c)(1),  revising 
the  title  of  paragraph  (e),  and  adding 
new  paragraphs  (b)(6)  and  (b)(7)  to  read 
as  follows: 


§  403.S    National  pretreatment 
prohibited  discharges. 


(b)  *  *  * 

(1)  Pollutants  which  create  a  fire  or 
explosion  hazard  in  the  POTW, 
including,  but  not  limited  to,  pollutants 
with  a  closed  cup  flashpoint  of  less  than 
140  degrees  Farenheit  (sixty  degrees 
Centigrade),  as  determined  by  a  Pensky- 
Martens  Closed  Cup  Tester,  using  the 
test  method  specified  in  ATSM  standard 
D-93-79  or  D-93-80k  (incorporated  by 
reference,  see  §  260.11)  or  a  Setafiash 
Closed  Cup  Tester,  using  the  test 
method  specified  in  ATSM  Standard  D- 
3278-78  (incorporated  by  reference,  see 
§  260.11)  and  pollutants  which  cause  an 
exceedance  of  10%  of  the  lower 
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explosive  limit  (LEL)  at  any  point  within 
thePOTW. 

•        •        •        •        • 

(6)  Pollutants  which  result  in  the 
presence  of  toxic  gases,  vapors,  or 
fumes  within  the  POTW  in  a  quantity 
that  may  cause  acute  workers  health 
and  safety  problems. 

(7)  Any  trucked  or  hauled  pollutants, 
except  at  discharge  points  designated  by 
the  POTW. 

(c)  *  •  * 

(ij*  *  *  Each  POTW  with  an 
approved  Pretreatment  Program  shall 
continue  to  develop  these  limits  as 
necessary  and  effectively  enforce  such 
limits.  Such  POTWs  shall  implement  the 
prohibition  in  paragraph  (b)(6)  of  this 
section  by  establishing  numerical 
discharge  limits  or  other  controls  where 
necessary  based  on  existing  human 
toxicity  criteria  or  other  information. 
Such  POTWs  receiving  discharges  from 
CWTs  as  defined  in  S  403.3(e)  shall 
develop  and  enforce  specific  limits  for 
those  facilities  to  prevent  pass  through 
as  defined  in  §  403.3(o](2). 
***** 

(e)  EPA  and  Stated  enforcement 
actions  under  section  309(f)  of  the 
CWA.  "  *  " 

4.  S  403.6  is  proposed  to  be  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

§  403.6    National  Pretreatment  Standards: 
Categorical  Standards. 

National  Pretreatment  Standards 
specifying  quantities  or  concentrations 
of  pollutants  or  pollutant  properties 
which  may  be  discharged  to  a  POTW  by 
existing  or  new  Industrial  Users  in 
specific  industrial  subcategories  will  be 
established  as  separate  regulations 
under  the  appropriate  subpart  of  40  CFR 
Chapter  I.  Subchapter  N.  These 
standards,  unless  specifically  noted 
otherwise,  shall  be  in  addition  to  all 
prohibitions  and  limits  established 
under  §403.5(c). 
***** 

5.  §403.8  is  proposed  to  be  amended 
by  revising  the  Section  heading,  the 
introductory  text  paragraph  (f). 
redesignating  paragraphs  (f)(l)(iii) 
through  (f)(l)(vii)  as  (f)(l)(iv)  through 
(f)(1)  (viii),  revising  paragraphs 
(f)(l)(vii)(B),  (f)(2)(v),  and  (f)(2)(vii), 
adding  text  to  the  end  of  (f)(l)(iv),  and 
(f)(2)(iii),  and  adding  new  paragraphs 
{f)(l)(iii)  and  (f)(5)  to  read  as  follows: 

§  403.8    Pretreatment  Program 
Requirements:  Development  and 
Implementation  by  POTW. 

***** 

(f)  POTW  pretreatment  requirements. 


A  POTW  Pretreatment  Program  shall  be 
developed  and  implemented  to  meet  the 
following  requirements: 

(1)  *  *  * 

(iii)  Develop  local  limits  for 
commercial  aqueous  off-site  waste 
treaters  (CWTs,  as  defined  in  9  403.3(e)) 
based  upon  a  best  professional 
judgment  (BPJ)  determination  of  the  best 
available  technology  economically 
achievable  (BAT). 

(iv)  *  *  •  In  the  case  of  Industrial 
Users  identified  as  significant  under 
S  403.3(u),  this  control  shall  be  achieved 
through  discharge  permits  or  equivalent 
individual  control  mechanisms  issued  to 
each  such  user.  Such  permits  or  other 
control  mechanisms  must  contain,  at  a 
minimum,  the  following  conditions: 

(A)  Statement  of  duration  (in  no  case 
more  than  five  years); 

(B)  Statement  of  non-transferability  of 
the  permit  without  prior  POTW 
approval; 

(C)  Applicable  effluent  limits  based 
on  categorical  pretreatment  standards 
and  local  limits; 

(D)  Applicable  monitoring,  sampling, 
and  reporting  requirements; 

(E)  Notification  requirements  for  slug 
discharges  as  defined  in  §  403.5(b);  and 

(F)  Statement  of  applicable  civil  and 
criminal  penalties  for  violation  of 
pretreatment  standards  and 
requirements. 
***** 

(vii)  *  *  * 

(B)  Pretreatment  Requirements  which 
will  be  enforced  through  the  remedies 
set  forth  in  paragraph  (f)(l)(vii)(A)  of 
this  section,  will  include  but  not  be 
limited  to,  the  duty  to  allow  or  carry  out 
inspections,  entry,  or  monitoring 
activities;  any  rules,  regulations,  or 
orders  issued  by  the  POTW:  or  any 
reporting  requirements  imposed  by  the 
POTW  or  these  regulations.  The  POTW 
shall  have  authority  and  procedures 
(after  informal  notice  to  the  discharger) 
immediately  and  effectively  to  halt  or 
prevent  any  discharge  of  pollutants  to 
the  POTW  which  reasonably  appears  to 
present  an  imminent  endangerment  to 
the  health  or  welfare  of  persons.  The 
POTW  shall  also  have  authority  and 
procedures  (which  shall  include  notice 
to  the  affected  Industrial  Users  and  an 
opportunity  to  respond)  to  halt  or 
prevent  any  Discharge  to  the  POTW 
which  presents  or  may  present  an 
endangerment  to  the  environment  or 
which  threatens  to  interfere  with  the 
operation  of  the  POTW.  The  Approval 
Authority  shall  have  authority  to  seek 
judicial  relief  and  may  also  seek 
administrative  relief  when  the  POTW 
has  sought  to  seek  such  relief  but  has 
sought  a  monetary  penalty  which  the 


Approval  Authority  believes  to  be 

insufficient. 

***** 

(2)  *   •   • 

(iii)  *  •  •  Notify  each  newly 
designated  Significant  Industrial  User  of 
its  status  and  of  all  requirments 
applicable  to  such  users  within  30  days 
after  designation  as  such. 
***** 

(v)  Randomly  sample  and  analyze  the 
effluent  from  Industrial  Users  and 
conduct  surveillance  and  inspection 
activities  in  order  to  identify, 
independent  of  information  supplied  by 
Industrial  Users,  occasional  and 
continuing  noncompliance  with 
Pretreatment  Standards.  Inspect  and 
sample  the  effluent  from  each 
Significant  Industrial  User  that 
discharges  info  the  POTW  at  least  every 
two  years,  and  evaluate,  at  the  time  of 
such  sampling  or  inpsection,  whether 
each  such  significant  industrial  user 
needs  a  plan  to  prevent  and  control  slug 
discharges  as  defined  under  §  403.5(b). 
The  results  of  such  activities  shall  be 
made  available  to  the  Approval 
Authority  upon  request.  If  the  POTW 
decides  that  such  a  plan  is  needed,  each 
plan  shall  contain,  at  a  minimum,  the 
following  elements: 

(A)  Description  of  discharge  practices, 
including  non-routine  batch  discharges; 

(B)  Description  of  stored  chemicals; 

(C)  Procedures  for  promptly  notifying 
the  POTW  of  slug  discharges  as  defined 
under  S  403.5(b),  with  procedures  for 
follow-up  written  notification  within 
five  days; 

(D)  Any  necessary  procedures  to 
prevent  accidental  spills,  including 
maintenance  of  storage  areas,  handling 
and  transfer  of  materials,  loading  and 
unloading  operations,  and  control  of 
plant  site  run-off; 

(E)  Any  necessary  measures  for 
building  containment  structures  or 
equipment; 

(F)  Any  necessary  measures  for 
controlling  toxic  organic  pollutants 
(including  solvents); 

(G)  Any  necessary  procedures  and 
equipment  for  emergency  response; 

(H)  Any  necessary  follow-up  practices 
to  limit  the  damage  suffered  by  the 
treatment  plant  of  the  environment. 
***** 

(vii)  Comply  with  the  public 
participation  requirements  of  40  CFR 
Part  25  in  the  enforcement  of  National 
Pretreatment  Standards.  These 
procedures  shall  include  provision  for  at 
least  annual  public  notification,  in  the 
largest  daily  newspaper  published  in  the 
municipality  in  which  the  POTW  is 
located,  of  Industrial  Users  which,  at 


any  time  during  the  previous  twelve 
months,  were  in  significant  violation  of 
applicable  Pretreatment  Standards  or 
Pretreatment  Requirements.  For  the 
purposes  of  this  provision,  an  Industrial 
User  is  in  significant  violation  if  its 
violations  meet  one  or  more  of  the 
following  criteria: 

(A)  Chronic  violations  of  wastewater 
discharge  limits,  defined  here  as  those  in 
which  sixty-six  percent  or  more  of  all  of 
the  measurements  taken  during  a  six- 
month  period  exceed  (by  any 
magnitude)  the  daily  maximum  limit  or 
the  average  limit  for  the  same  pollutant 
parameter; 

(B)  Technical  review  criteria  (TRC) 
violations,  defined  here  as  those  in 
which  thirty-three  percent  or  more  of  all 
of  the  measurements  taken  during  a  six- 
month  period  equal  or  exceed  the 
product  of  the  daily  average  maximum 
limit  or  the  average  limit  times  the 
applicable  TRC  (TRC  =  1.4  for  BOD,  TSS, 
fats,  oil  and  grease,  and  1.2  for  all  other 
pollutants  except  pH); 

(C)  Any  other  violation  of  a 
pretreatment  effluent  limit  (daily 
maximum  or  longer-term  average)  that 
the  Control  Authority  believes  has 
caused,  alone  or  in  combination  with 
other  discharges,  intereference  or  pass 
through  (including  endangering  the 
health  of  POTW  personnel  or  the 
general  public); 

(D)  Any  discharge  of  a  pollutant  that 
has  caused  imminent  endangerment  to 
human  health,  welfare  or  to  the 
environment  and  has  resulted  in  the 
POTW's  exercise  of  its  emergency 
authority  under  paragraph  (f)(l)(vii)(B) 
of  this  section  to  halt  or  prevent  such  a 
discharge; 

(E)  Violation,  by  ninety  days  or  more 
after  the  schedule  date,  of  a  compliance 
schedule  milestone  contained  in  a  local 
control  mechanism  or  enforcement 
order,  for  starting  construction, 
completing  construction,  or  attaining 
final  compliance; 

(F)  Failure  to  provide  required  reports 
such  as  baseline  monitoring  reports,  90- 
day  compliance  reports,  periodic  self- 
monitoring  reports,  and  reports  on 
compliance  with  compliance  schedules 
within  thirty  days  of  the  due  date; 

(G)  Failure  to  accurately  report 
noncompliance;  or 

(H)  Any  other  violation  or  group  of 
violations  which  the  Control  Authority 
considers  to  be  significant. 
•        •        *        *        • 

(5)  The  POTW  shall  develop  and 
implement  an  Enforcement  Response 
Plan.  This  Plan  shall  contain  detailed 
procedures  indicating  how  a  POTW  will 
investigate  and  respond  to  instances  of 


Industrial  User  noncompliance.  At  a 
minimum,  this  Plan  shall: 

(i)  Describe  how  the  POTW  will 
investigate  instances  of  noncompliance; 

(ii)  Describe  the  types  of  escalating 
enforcement  responses  the  POTW  will 
take  in  response  to  all  anticipated  types 
of  Industrial  User  violations  and  the 
time  periods  within  which  responses 
will  take  place; 

(iii)  Adequately  reflect  the  POTWs 
primary  responsibility  to  enforce  all 
applicable  Pretreatment  Requirements 
and  Standards,  as  detailed  in  §§  403.5 
and  403.8(f)  (1)  and  (2). 

S  403.10    (Amended] 

6.  §  403.10  is  proposed  to  be  amended 
by  removing  the  first  sentence  in 
paragraph  (c). 

7.  §  403.12  is  proposed  to  be  amended 
by  adding  text  to  the  end  of  paragraph 
(h)  by  revising  paragraphs  (i)(l).  (j),  and 
(n),  and  adding  new  paragraph  (p)  to 
read  as  follows: 

§403.12    Reporting  requirements  for 
POTWs  and  Industrial  Users 

«         *         *         *         ♦ 

(h)  *  *  *  Significant  Industrial  Users 
shall  submit  to  the  Control  Authority  at 
least  twice  a  year  a  description  of  the 
nature,  concentration,  and  flow  of  the 
pollutants  required  to  be  reported  by  the 
Control  Authority.  These  reports  shall 
be  based  on  sampling  and  analysis 
performed  in  the  period  covered  by  the 
report,  and  performed  in  accordance 
with  the  techniques  described  in  40  CFR 
Part  136  and  amendments  thereto. 
Where  40  CFR  Part  136  does  not  contain 
sampling  or  analytical  techniques  for  the 
pollutant  in  question,  or  where  the 
Administrator  determines  that  the  Part 
136  sampling  and  analytical  techniques 
are  inappropriate  for  the  pollutant  in 
question,  sampling  and  analysis  shall  be 
performed  by  using  validated  analytical 
methods  or  any  other  applicable 
sampling  and  analytical  procedures, 
including  procedures  suggested  by  the 
POTW  or  other  persons,  approved  by 
the  Administrator. 
*         •         •         *         • 

(i)  *  *  * 

(1)  An  updated  listed  of  the  POTWs 

Industrial  Users,  including  their  names 

and  addresses,  or  a  list  of  deletions  and 

additions  keyed  to  a  previously 

submitted  list.  The  POTW  shall  provide 

a  brief  explanation  of  each  deletion.  The 

list  shall  identify  which  Industrial  Users 

are  Significant  Industrial  Users  and 

provide  a  brief  explanation  of  why  any 

noncategorical  discharger  with  an 

average  flow  of  25,000  gallons  per  day  or 

more  of  process  wastewater  was  not 

designated  as  a  Significant  Industrial 

User.  The  list  shall  also  identify  those 


Industrial  Users  which  are  subject  to 
categorical  Pretreatment  Standards  and 
specify  which  Standards  are  applicable 
to  each  Industrial  User. 

***** 

(j)  Notification  of  changed  discharge. 
All  Industrial  Users  shall  promptly 
notify  the  POTW  in  advance  of  any 
substantial  change  in  the  volume  or 
character  of  pollutants  in  their 
discharge,  including  the  listed  or 
characteristic  hazardous  wastes  for 
which  the  Industrial  User  has  submitted 
initial  notification  under  %  403.12(p). 
*         *         •         •         • 

(n)  Provisions  governing  Fraud  and 
False  statements:  The  reports  required 
to  be  submitted  under  this  section  shall 
be  subject  to  the  provisions  of  18  U.S.C 
section  1001  relating  to  fraud  and  false 
statements  and  the  provisions  of 
sections  309(c)  (4)  and  (6)  of  the  Act.  as 
amended,  governing  false  statements, 
representation  or  certifications  in 
reports  required  under  the  Act. 
***** 

(p)  Notification  of  the  discharge  of 
hazardous  wastes.  (1)  The  Industrial 
User  shall  notify  the  POTW,  the  EPA 
Regional  Waste  Management  Division 
Director,  and  State  hazardous  waste 
authorities  of  any  discharge  into  the 
POTW  of  a  substance  which  is  a  listed 
or  characteristic  waste  under  section 
3001  of  RCRA.  Such  notification  must 
include  a  description  of  any  such  wastes 
discharged,  specifying  the  volume  and 
concentration  of  such  wastes  and  the 
type  of  discharge  (continuous,  batch,  or 
other),  identifying  the  hazardous 
constituents  contained  in  the  listed 
wastes,  and  estimating  the  volume  of 
hazardous  wastes  expected  to  be 
discharged  during  the  following  twelve 
months.  The  notification  must  take  place 
within  180  days  of  the  effective  date  of 
this  rule.  This  requirement  shall  not 
apply  to  pollutants  already  reported 
under  the  self-monitoring  requirements 
of  S  403.12(b),  (d),  and  (e). 

(2)  Dischargers  are  exempt  from  the 
requirements  of  paragraph  (p)(l)  of  this 
section  during  a  calendar  month  in 
which  they  generate  no  more  than  100 
kilograms  of  hazardous  wastes,  unless 
the  wastes  are  acute  hazardous  wastes 
as  specified  in  40  CFR  261.5(e),  (f).  (g). 
and  (j).  Generation  of  more  than  one 
hundred  kilograms  of  hazardous  wastes 
in  any  given  month  requires  a  one-time 
notification.  Subsequent  months  during 
which  the  industrial  user  generates  more 
than  one  hundred  kilograms  of 
hazardous  waste  do  not  require 
additional  notification,  except  for  the 
acute  hazardous  wastes  specified  in  40 
CFR  261.5(e),  (f),  (g).  and  (j). 
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(3)  In  the  case  of  new  regulations 
under  section  3001  of  RCRA  identifying 
additional  characteristics  of  hazardous 
waste  or  listing  any  additional 
substance  as  a  hazardous  waste,  the 
industrial  user  must  notify  the  POTW  of 
the  discharge  of  such  substance  within 
90  days  of  the  effective  date  of  such 


regulations,  except  for  the  exemption  in 
paragraph  (p)  (2)  of  this  section. 

(4)  In  the  case  of  any  notification 
made  under  this  paragraph  (p)  of  this 
section,  the  industrial  user  shall  certify 
that  it  has  a  program  in  place  to  reduce 
the  volume  and  toxicity  of  wastes 
generated  to  the  degree  it  has 


determined  to  be  economically 
practicable  and  that  it  has  selected  the 
method  of  treatment,  storage,  or 
disposal  currently  available  which 
minimizes  the  present  and  future  threat 
to  human  health  and  the  environment. 
|FR  Doc.  8&-26796  Filed  11-22-83;  8:45  am) 
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Update  Service)  on  523-6641. 
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published  in  the  Federal 
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Documents,  U.S.  Government 
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S.  2215/Pub.  L.  100-679 
Office  of  Federal  Procurement 
Policy  Act  Amendnf)ents  of 
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Stat  4055;  18  pages)    Price: 
$1.00 

S.  2470/Pub.  L.  100-680 

Steei  arxj  Aluminum  Energy 
Conservation  and  Technology 
Competitiveness  Act  of  1986. 
(Nov.  17.  1988;  102  StaL 
4073;  5  pages)    Price:  $1.00 

SJ.  R««.  327/Pub.  L.  100- 
681 

Commemorating  January  28, 

1989,  as  a  "National  Day  of 
Exceflence"  in  hocKX  of  t^e 
crew  of  the  space  shuttle 
Challenger.  (Nov.  17,  1988; 
102  Stat  4078;  1  page) 
Price:  $1.00 

SJ.  Res.  332/Pub.  L  100- 
682 

To  designate  the  period 
conrwTwncing  December  11. 

1988,  and  ernling  December 

17,  1988,  as  "National  Drunk 
and  Drugged  Driving 
Awareness  Week."  (Nov.  17. 
1988;  102  Stat  4079;  2 
pages)    Price:  $1.00 

&J.  Res.  352/Pub.  L.  100- 
683 

Designating  September  24, 

1989,  as  "United  States 
Marshals  Bicentennial  Day." 
(Nov.  17.  1988;  102  Stat 
4081;  page)    Price:  $1.00 

S.J.  Res.  365/Pub.  L  100- 
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To  desigruUe  January  28, 
1989,  as  "National  Challenger 
Center  Day"  to  honor  the 
crew  of  the  space  shuttle 
Challenger.  (Nov.  17.  1988; 
102  Stat  4082;  1  page) 
Price:  $1.00 

S.  2209/PiJb.  L.  100-685 
National  Aeronautics  and 
Space  Administration 
Authorization  Act  Fiscal  Year 
1989.  (Nov.  17,  1988;  102 
Stat  4083;  21  pages)    Price: 
$1.00 

HJ.  Res.  650/Pub.  L  100- 
686 
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"Actors  Fund  of  America 
Appreciation  Month."  (Nov. 
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S.  2049/Pub.  L.  100-689 

Veterans'  Benefits  and 
Programs  Improvemerrt  Act  of 
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Stat  4161;  20  pages)    Price: 
$1.00 

H.R.  S210/Pub.  L  100-690 
Anti-Drijg  Abuse  Act  of  1988. 
(Nov.  18,  1988;  102  Stat 
4181;  365  pages)    Price: 
$11.00 
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DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

7  CFR  Part  26 

Determination  of  World  Price  for 
Certain  Commodities;  Upland  Cotton 

agency:  Office  of  the  Secretary.  USDA. 
action:  Final  rule. 

summary:  The  purpose  of  this  rule  is  to 
adopt  as  a  final  rule  the  interim  rule 
published  at  53  FR  31639  which 
amended  the  regulations  found  at  7  CFR 
Part  26  which  set  forth  the  formula 
which  is  used  by  the  Secretary  of 
Agriculture  to  determine  the  adjusted 
worlil  price  for  upland  cotton.  These 
actions  were  taken  under  the  authority 
of  section  103A(a)(5)(E)  (i)  through  (iii) 
of  the  Agricultural  Act  of  1949,  as 
amended,  in  order  to  enhance  the 
effectiveness  of  the  upland  cotton  price 
support  program. 

EFFECTIVE  DATE:  November  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  V.  Cunningham,  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS,  Room  3758  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  447-7954. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "not  major." 
It  has  been  determined  that  these 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this  final 
rule  applies  are:  Commodity  I/ians  and 
Purchases — 10.051  and  Cotton 
Production  Stabilization — 10.052  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  FlexibiUty  Analysis 
completed  when  7  CFR  Part  26  was 
originally  added  to  the  Code  of  Federal 
Regulations  adequately  covers  these 
amendments.  Therefore,  a  new 
Regulatory  Flexibihty  Analysis  has  not 
been  prepared. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  htunan  envirorunent. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  {June  24, 1983). 

An  interim  rule  was  published  in  the 
Federal  Register  on  August  19, 1988  (53 
FR  31639),  amending  regulations  foimd 
at  7  CFR  Part  26  which  set  forth  the 
formula  which  is  used  by  the  Secretary 
of  Agriculture  to  determine  the  adjusted 
world  price  for  upland  cotton.  The 
interim  rule  provided  for  a  30-day  public 
comment  period  which  ended 
September  19, 1988.  Six  responses  were 
received. 

Discussion  of  Comments 

Five  respondents  supported  the 
changes  made  by  the  regulation. 
However,  as  members  of  the  textile  by- 
products industry,  they  voiced  concerns 
about  the  impact  on  their  industry  of  the 
changes  which  would  have  the  effect  of 
lowering  the  adjusted  world  price.  The 
respondents  indicated  that,  as  a  result  of 
the  1986  Upland  Cotton  Program,  they 
lost  some  markets  to  Low-priced  cotton 
lint.  The  protection  extended  to  gin 
motes  and  spinnable  textile  wastes 
through  the  1986  Inventory  Protection 
Program  and  to  gin  motes  under  the  1986 
First  Handler  Certificate  Program  was 
considered  vital  to  the  competitive 
position  of  these  products  in  the  textile 
industry.  Since  the  changes  made  no 


provision  for  payments  with  respect  to 
cotton  textile  by-products,  they  felt  it 
appropriate  to  raise  the  issue  at  this 
time. 

Based  upon  a  review  of  these 
concerns,  it  has  been  determined  that 
this  issue  is  not  directly  related  to  the 
changes  made  by  the  interim  rule  and 
that  this  issue  should  more 
appropriately  be  considered  in  the 
context  of  the  1989  Upland  Cotton 
Program.  Since  analysis  and 
consideration  of  those  program 
provisions  are  currently  taking  place, 
these  comments  will  be  addressed  in  the 
formulation  of  the  1989  program. 

The  sixth  respondent  discussed  the 
impact  of  the  program  changes  on  the 
price  of  1987-crop  cotton  not  pledged  as 
collateral  for  price  support  loans.  As  a 
producer  holding  such  cotton,  the 
respondent  felt  that  the  changes  unfairly 
lowered  the  price  he  was  being  offered 
for  his  cotton.  He  suggested  several 
remedies  to  this  problem  including 
reopening  the  loan  availability  period 
for  1987-crop  cotton  or  making  a 
payment  to  either  the  producer  or  the 
buyer  equal  to  the  difference  between 
the  loan  rate  and  the  adjusted  world 
price.  Implementing  these  suggestions 
would  be  unfair  to  producers  who  sold 
their  1987-crop  cotton  prior  to  these 
changes.  The  respondent's 
recommendations,  if  implemented, 
would  result  in  increased  Commodity 
Credit  Corporation  outlays  and  would 
not  contribute  to  the  competitiveness  of 
U.S.  cotton.  For  these  reasons,  the 
respondent's  recommendations  were  not 
adopted. 

List  of  Subjects  in  7  CFR  Part  26 

Upland  cotton.  World  market  price. 

PART  26— {AMENDED] 

Final  Rule 

Accordingly,  the  interim  rule 
published  at  53  FR  31639  which 
amended  7  CFR  Part  26  is  hereby 
adopted  as  a  final  rule  without  change. 

Signed  at  Washington,  DC,  on  November  8, 
1988. 

Richard  E.  Lyng, 
Secretary. 

[FR  Doc.  88-27257  Filed  11-23-88;  8:45  am] 
BILUNQ  CODE  3410-05-M 
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Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  713,  770, 1405, 1413,  1421, 
and  1470 

Price  Support  Loans  and  Purchases, 
Production  Adjustment  Programs,  and 
Other  Operations 

agency:  Agricultural  Stabilization  and 
Conservation  Service:  Commodity 
Credit  Corporation,  USDA. 
action:  Final  rule. 

summary:  This  final  rule  adopts  the 
interim  rule  published  in  the  Federal 
Register  on  June  3, 1988  at  53  FR  20280. 
The  interim  rule  amended  7  CFR  Part 
1421  by  combining  as  one  subpart  the 
subparts  currently  contained  in  Part 
1421  which  set  forth  the  price  support 
loan  and  purchase  program  regulations 
for  the  1988  and  subsequent  crops  of 
barley,  corn,  sorghum,  oats,  farm-stored 
peanuts,  rice,  rye,  soybeans,  and  wheat. 
The  interim  rule  also  amended  Fart  1421 
by  revising:  (1)  The  manner  in  which 
price  support  rates  are  determined  when 
adjoining  towns  in  different  counties  are 
considered  to  be  one  shipping  point:  (2) 
the  information  which  must  be  entered 
on  a  warehouse  receipt  in  order  for  such 
receipt  to  be  used  in  obtaining  a  price 
support  loan;  and  (3)  the  grade 
requirements  which  must  be  met  by 
commodities  pledged  as  collateral  for  a 
warehouse-stored  price  support  loan. 
This  final  rule  also  deletes  an  obsolete 
reference  to  a  form  no  longer  used  by 
CCC. 

This  final  rule  also  adopts  the 
proposed  rule  published  in  the  Federal 
Register  on  October  5, 1987  at  52  FR 
37160  which  would  amend  7  CFR  Part 
1405  to  set  forth  the  manner  in  which 
interest  in  calculated  by  the  Commodity 
Credit  Corporation  (CCC). 

These  regulations  provide  greater 
uniformity  in  program  administration 
and  delete  repetitive  provisions. 
EFFECTIVE  DATE:  November  25. 1988. 
ADDRESS:  Director,  Cotton,  Grain,  and 
Rice  Price  Support  Division,  USDA, 
ASCS.  P.O.  Box  2415,  Washington.  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Connor,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  USDA-ASCS.  P.O.  Box  2415. 
Washington,  DC  20013.  Telephone:  (202) 
447-«223. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 


Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  of  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  interim  rule  since 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporations  (CCC) 
is  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule.  It  has  been 
determined  by  an  environmental 
envaluation  that  this  action  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Proposed  Rule 

On  October  5, 1987,  a  proposed  rule 
was  published  in  the  Federal  Register  at 
52  FR  37160  with  respect  to  the  manner 
in  which  the  rate  of  interest  that  is 
generally  applicable  to  CCC  loans 
would  be  determined  and  announced. 
No  comments  were  received  in  response 
to  this  proposed  rule.  Accordingly,  the 
provisions  of  this  proposed  rule  are 
adopted  without  change. 

Interim  Rule 

On  June  3. 1988,  an  interim  rule  was 
published  in  the  Federal  Register  at  53 
FR  20280  which  amended  the  regulations 
governing  Price  Support  and  Production 
Adjustment  Programs.  This  interim  rule 
amended  Chapter  XIV  of  Title  7  of  the 
Code  of  Federal  Regulations  pertaining 
to  the  functions  of  Commodity  Credit 
Corporation,  Department  of  Agriculture 
to  include  the  regulations  which  set 
forth  the  terms  and  conditions  of  the 
CCC  production  adjustment  programs  at 
7  CFR  Part  713  and  the  terms  and 
conditions  under  which  CCC  may  make 
payments  in  a  form  other  than  cash  set 
forth  at  7  CFR  Part  770.  These 


regulations  were  formerly  set  forth  in 
Chapter  VII  of  Title  7  of  the  Code  of 
Federal  Regulations  pertaining  to  the 
functions  of  ASCS.  The  new  section 
numbers  for  each  of  the  existing 
sections  are  provided  in  the  table  below: 


Otd  section 


713.1-713.157. 
770.1-770.7 


New  section 


1413.1-1413  157 
1470.1-1470.7 


The  interim  rule  also:  (1)  Amended  the 
regulations  set  forth  at  7  CFR  Part  1421 
to  codify  the  terms  and  conditions  under 
which  CCC  will  make  available  price 
support  loans  and  purchase  agreements 
for  barley,  com,  farm-stored  peanuts, 
oats,  rye,  sorghum,  soybeans,  rice,  and 
wheat  in  one  subpart  of  7  CFR  Part  1421: 
(2)  aniended  7  CFR  1421.59, 1421.99, 
1421.219,  1421.254,  1421.344,  1421.374. 
and  1421.470  to  remove  regulations  that 
provided  for  adjustment  of  the  basic 
county  support  price  for  barley,  com, 
sorghum,  oats,  rye,  soybeans  and  wheat, 
respectively,  in  the  event  two  or  more 
CCC-approved  warehouses  are  located 
in  the  same  or  adjoining  towns  which 
have  the  same  freight  rate  even  though 
such  warehouses  are  located  in  the 
same  county:  (3)  amended  7  CFR 
1421.18(c)(3)  to  delete  references  to  the 
method  used  by  CCC  in  adjusting  basic 
county  loan  rates  when  the 
reconcentration  of  CCC  loan  collateral 
is  approved;  (4)  amended  7  CFR  1421.9 
to  set  forth  with  greater  specificity  those 
entries  which  must  be  included  on 
warehouse  receipts  which  are  tendered 
to  CCC  in  connection  with  a  price 
support  loan  or  purchase  agreement:  (5) 
combined  at  7  CFR  1421.18  the 
individual  commodity  subparts  for 
barley,  corn,  sorghum,  oats,  rice,  rye, 
soybeans,  and  wheat  that  set  forth  the 
grade  requirements  which  must  be  met 
by  commodities  pledged  as  collateral  for 
warehouse-stored  CCC  price  support 
loans  and  also  incorporated  new 
grading  requirement  terminology  which 
is  currently  used  by  the  Federal  Grain 
Inspection  Service:  and  (6)  made 
changes  throughout  7  CFR  Part  1421  for 
purposes  of  grammar  and  clarity. 

General  Summary  of  Comments 

Comments  were  received  from  only 
one  respondent  with  respect  to  the 
interim  rule.  The  response,  submitted  on 
behalf  of  the  Georgia  Agricultural     ,- 
Commodity  Commission  for  Peanuts, 
indicated  that  the  impact  would  not  be 
very  great  on  the  peanut  growers 
represented  since  those  growers  seldom 
use  farm-stored  loans.  The  respondent 
stated  that  the  interim  rule  would  be 


most  important  to  the  growers  in 
Virginia  and  Carolina,  where  the  types 
of  peanuts  grown  are  different  from 
those  grown  in  Georgia,  and  expressed 
support  of  the  position  of  growers  in 
those  areas  on  the  interim  rule.  The 
respondent  ultimately  saw  the  interim 
rule  as  causing  no  negative  impact  on 
the  peanut  industry  as  a  whole.  No  other 
comments  were  received. 

Accordingly,  the  regulations  as  set 
forth  in  the  interim  mle  published  at  53 
FR  20280  are  adopted  as  a  final  rule 
without  any  changes  other  than  the 
changes  made  in  this  final  rule  for  the 
purposes  of  grammar  and  clarity,  and  to 
delete  the  reference  to  an  obsolete  form. 

List  of  Subjects 

7  CFR  Part  713 

Feed  grain,  Rice.  Upland  and  extra 
long  staple  cotton,  Wheat  and  related 
programs. 

7  CFR  Part  770 

Commodity  certificates.  In-Kind 
payments.  Other  forms  of  payment. 

7  CFR  Part  1405 

Feed  grain.  Rice,  Upland  cotton. 
Wheat  and  related  programs,  Grains, 
Loan  programs/Agriculture,  Price 
support  programs.  Warehouse 
commodity  certificates,  In-Kind 
payments.  Other  forms  of  payment. 

7  CFR  Part  1421 

Grains.  Loan  programs/Agriculture. 
Price  support  programs.  Warehouses. 

Final  Rule 

Accordingly.  Title  7  of  the  Code  of 
Federal  Regulations  is  revised  as 
follows: 

PART  1405— {AMENDED] 

1.  The  proposed  rule  published  at  52 
FR  37160  is  adopted  as  a  final  rule  as 
follows: 

A.  The  authority  citation  for  7  CFR 
Part  1405  is  revised  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act,  as  amended, 
62  Stat.  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c). 

B.  Sections  1405.1  and  1405.2  are 
revised  to  read  as  follows: 

§  140S.1    Interest 

(a)  General.  Except  as  may  otherwise 
be  determined  by  CCC  as  provided  in 
individual  program  regulations,  program 
contracts  or  such  other  means  as 
deemed  appropriate  by  CCC.  interest 
shall  be  assessed  as  provided  in  this 
Part  with  respect  to  loans  disbursed  by 
CCC. 


(b)  Rate  in  effect  on  disbursement. 
The  rate  of  interest  that  is  applicable  to 
CCC  loans  shall  be  equal  to  the  rate  of 
interest  charged  by  the  U.S.  Treasury  for 
funds  borrowed  by  CCC  on  the  date  the 
loan  is  disbursed  by  CCC.  This  rate  of 
interest  shall  be  in  effect  until  the  earlier 
of  the  maturity  of  the  loan  or  the  next 
January  1. 

(c)  Rate  in  effect  as  of  January  1.  The 
rate  of  interest  applicable  to  all  CCC 
loans  that  are  outstanding  as  of  January 
1  of  any  year  shall  be  adjusted  as  of 
such  date  to  equal  the  rate  of  interest 
charged  by  the  U.S.  Treasury  for  funds 
borrowed  by  CCC  on  such  date.  This 
rate  shall  be  in  effect  until  the  earlier  of 
the  maturity  of  the  loan  or  the  next 
January  1.  The  rate  of  interest  applicable 
to  CCC  loans  as  of  January  1  of  any  year 
shall  be  announced  by  CCC  by  press 
release  or  other  means. 

§  1405.2    Basic  rule  of  fractions. 

Fractions  shall  be  rounded  in 
accordance  with  the  provisions  of  7  CFR 
Part  793. 

PART  1421— {AMENDED] 

2.  The  interim  mle  published  at  53  FR 
20280  is  adopted  as  a  final  mle  with  the 
following  changes: 

A.  The  authority  citation  for  7  CFR 
Part  1421  continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charier  Act.  as  amended, 
62  Stat.  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c);  sees.  101,  lOlA,  105C.  107D, 
108. 110,  201.  301.  401,  403.  and  405  of  the 
Agricultural  Act  of  1949,  as  amended,  63  Stat. 

1051,  as  amended,  99  Stat.  1419.  as  amended, 
1395.  as  amended,  1383,  as  amended,  1439.  as 
amended,  91  Stat.  951,  as  amended,  63  Stat. 

1052,  as  amended,  1053.  as  amended,  1054,  as 
amended  (7  U.S.C.  1441, 1441-1. 1444b,  1445b- 
2, 1445C-2,  1445e.  1446, 1447, 1421, 1423,  and 
1425). 

§  1421.1     [Amended) 

B.  Section  1421.1  is  revised  by 
removing  "1425"  and  inserting  in  lieu 
thereof  "1446". 

C.  7  CFR  1421.4(a)  is  revised  to  read 
as  follows: 

§  1421.4    Eligible  producer. 

(a)  Producer.  An  eligible  producer  of  a 
crop  of  a  commodity  shall  be  an 
individual,  partnership,  association, 
corporation,  estate,  trust.  State  or 
political  subdivision  or  agency  thereof, 
or  other  legal  entity  which: 

(1)  Produces  such  a  crop  as  a 
landowner,  landlord,  tenant,  or 
sharecropper,  or  in  the  case  of  rice, 
furnishes  land,  labor,  water,  or 
equipment  for  a  share  of  the  rice  crop; 

(2)  Meets  the  requirements  of  this 
part;  and 


(3)  Meets  the  requirements  of  Parts  12, 
718,  and  1413  of  this  title. 

•  «  •  *  * 

D.  7  CFR  1421.5(b)(1)  is  revised  to  read 
as  follows: 

§  142U    General  •llgibillty  requirements. 

•  *  •  *  • 

(b)  Quality  and  quantity.  (1) 
Commodities  must  be  tendered  to  CCC 
by  an  eligible  producer  andmust  be  in 
existence  at  the  time  of  disbursement  of 
loan  or  purchase  agreement  proceeds. 
Such  commodities  must  also  be 
merchantable  for  food.  feed,  or  other 
uses  determined  by  CCC  and  must  not 
contain  mercurial  compounds,  toxin 
producing  molds,  or  other  substances 
poisonous  to  humans  or  animals.  Such 
commodities  must  not  contain  more  than 
two  rodent  pellets  or  comparable 
amounts  of  other  filth  per  1.000  grams  of 
wheat. 
*         •         *         •         * 

E.  7  CFR  1421.6  is  revised  to  read  as 
follows: 

§  1421.6    Maturity  and  expiration  dates. 

(a)  Loans.  (1)  All  loans  shall  mature 
on  demand  by  CCC  and  with  respect  to: 

(i)  All  commodities  except  peanuts,  no 
later  than  the  last  day  of  the  ninth 
calendar  month  following  the  month  in 
which  the  loan  appHcation  is  made:  and 

(ii)  Peanuts,  April  30  of  the  year 
following  the  year  the  commodity  is 
normally  harvested. 

(2)  CCC  may  at  any  time  accelerate 
the  tban  maturity  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  10  days  in  advance  of  the 
accelerated  maturity  date. 

(b)  Purchase  agreements.  (1)  With 
respect  to  all  commodities  except 
peanuts,  purchase  agreements  expire  on 
the  last  day  of  the  ninth  calendar  month 
following  the  month  in  which  the 
purchase  agreement  is  approved.  With 
respect  to  peanuts,  purchase  agreements 
expire  on  April  30  of  the  year  following 
the  year  the  commodity  is  normally 
harvested. 

(2)  CCC  may  at  any  time  accelerate 
the  expiration  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  10  days  in  advance  of  the 
accelerated  expiration  date. 

(c)  Extension  of  loans.  (1) 
Notwithstanding  any  other  provision  of 
this  Part,  all  1987  and  prior  crop  year 
loans  which  have  been  made  available 
to  eligible  producers  in  accordance  with 
provisions  of  this  part  shall  not  be 
extended  upon  maturity  except  that  1965 
and  1986  crop  com  and  sorghum  loans 
which  mature  on  March  31. 1988  through 
and  including  December  31, 1988  may  be 
extended  for  one  year. 
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(2)  With  respect  to  all  commodities, 
1988  and  subsequent  year  loans  may  not 
be  extended  upon  maturity. 

F.  7  CFR  1421.7(e)  is  revised  to  read  as 
follows: 

§  1 421.7    Adjustment  of  basic  support 
rates. 

«        •        *        *        * 

(3)  Adjustment  of  basic  county 
support  rates.  (1)  This  paragraph  is 
applicable  to  barley,  rye,  sorghum  and 
wheat  pledged  as  collateral  for  regular 
price  support  loans. 

(2)  The  applicable  basic  support  rate 
for  commodities  pledged  as  collateral 
for  a  warehouse-stored  loan  that  were 
received  by  rail  or  combination  barge- 
rail  shall  be  the  basic  support  rate 
established  for  the  county  from  which 
the  commodity  was  shipped.  The 
support  rate  may  be  further  adjusted 
when  the  commodity  is  moved  in 
accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-678-2,  Advance  Notification  of 
Grain  Movement  By  Producer;  Form 
CCC-699,  Reconcentration  Agreement 
and  Trust  Receipt;  or  as  otherwise 
determined  and  announced  by  CCC. 

(3)  The  applicable  basic  county 
support  rate  for  commodities  delivered 
by  truck  by  the  producer  to  a  warehouse 
at  a  normal  delivery  point  shall  be  the 
support  rate  for  the  county  where  the 
commodity  is  stored,  adjusted  for  the 
premiums  and  discounts  determined  by 
CCC.  The  basic  coimty  support  rate  for 
commodities  delivered  by  truck  by  the 
producer  to  (i)  an  in-line  warehouse,  or 
(ii)  a  warehouse  and  shipped  by  truck, 
barge,  or  truck-barge  to  an  in-line 
warehouse  shall  be  the  support  rate  for 
the  county  from  which  the  commodity 
was  shipped,  adjusted  for  premiums  and 
discounts  determined  by  CCC.  The 
support  rate  may  be  further  adjusted 
when  the  commodity  is  moved  in 
accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-678-2,  Advance  Notification  of 
Grain  Movement  By  Producer;  Form 
CCC-699,  Reconcentration  Agreement 
and  Trust  Receipt;  or  as  otherwise 
determined  and  announced  by  CCC. 

(4)(ll  Supplemental  certificates  must 
be  issued  by  the  warehouse  which 
receives  commodities  which  have  been 
moved  in  accordance  with  paragraphs 
(e)  (2)  and  (3)  of  this  section.  Such 
certificates  must  show: 

(A)  The  rate  of  freight  paid  into  the 
storage  point; 

(B)  The  amount  of  any  penalty  for 
backhaul  or  ouf-of-line  movement; 

(C)  The  applicable  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade;  and 


(D)  Any  other  information  which  may 
be  prescribed  by  CCC. 

(ii)  The  warehouseman  shall  be 
responsible  for  the  accuracy  of  such 
information  and  shall  be  liable  for  any 
cost  incurred  by  CCC  for  the  failure  to 
comply  with  the  provisions  of  this 
paragraph.  After  the  acquisition  of  the 
warehouse  receipt  by  CCC,  such  costs 
shall  be  determined  in  accordance  with 
the  provisions  of  the  Uniform  Grain 
Storage  Agreement  which  has  been 
executed  by  the  warehouseman. 

G.  7  CFR  1421.9(i)  is  revised  to  read  as 
follows: 

§  1421.9    Warehouse  receipts. 

***** 

(i)  Freight  certificate  requirements. 
Warehouse  receipts  representing 
commodities  which  have  been  shipped 
by  rail  and/or  barge,  must  be 
accompanied  by  supplemental 
certificates  completed  according  to 
§  1421.7(e). 

§1421.11    [Amended] 

H.  7  CFR  1421.11  is  amended  by 
removing  the  second  sentence. 

I.  7  CFR  1421.12(b)  (2)  and  (3)  are 
revised  to  read  as  follows: 

§1421.12    Fees,  ctiarges,  and  intetesL 
***** 

(b)  Delivery  charges.   '  *  * 

(2)  Delivery  charges  shall  be  paid  at 
the  time  of  settlement  with  respect  to: 

(i)  Farm-stored  loans;  and 
(ii)  Purchase  agreements. 

(3)  With  respect  to  warehouse-stored 
loans,  delivery  charges  shall  be  paid  by 
the  producer  prior  to  the  date  the  loan 
application  is  made  and  shall  be 
deducted  from  the  loan  proceeds. 
***** 

J.  7  CFR  1421.18(b)(4)(i)(A)  is  revised 
to  read  as  follows: 

§  1421.18    Warehouse-stored  loans. 


(b)  Grade  requirements. 

***** 

(4)(i)  Oats  must  grade  No.  3  or  better, 
except  that:  (A)  The  oats  may  grade  No. 
4  or  "Sample  Grade"  on  the  factors  of 
test  weight  or  because  of  being  badly 
stained  or  materially  weathered  or  both; 

and 

***** 

Signed  at  Washington,  DC,  on  November 
18. 1988. 
Milton  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation,  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

[FR  Doc.  88-27260  Filed  11-23-88;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV-89-0041 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Rorida;  Dancy 
Tangerine  Minimum  Size  Relaxation 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  temporarily  relaxes 
the  minimum  size  requirements  for 
domestic  shipments  of  Florida  Dancy 
tangerines  from  size  176  (2-6/16  inches 
in  diameter)  to  size  210  (2-4/16  inches  in 
diameter).  The  size  composition, 
maturity  level,  and  current  and 
prospective  market  demand  conditions 
for  the  1988-89  season  Dancy  tangerine 
crop  warrant  this  action. 
DATES:  The  Florida  Dancy  tangerine  size 
relaxation  is  effective  for  the  period 
November  21, 1988,  through  August  20, 
1989.  Comments  which  are  received  by 
December  27, 1988,  will  be  considered 
prior  to  issuance  of  the  final  rule. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  rule  to:  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2085-S,  Washington. 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington^ 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  No.  905,  as  amended  (7  CFR  Part 
905).  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  through  674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  shippers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  subject  to 
regulation  under  the  Florida  citrus 
marketing  order.  In  addition,  there  are 
approximately  13,000  orange,  grapefruit, 
tangerine,  and  tangelo  producers  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
A  minority  of  these  shippers  and  a 
majority  of  the  producers  may  be 
classified  as  small  entities. 

Grade  and  size  requirements  for 
Florida  citrus  fruit  covered  under  this 
marketing  order  are  specified  in 
§  905.306  Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulation  6  (7  CFR 
905.306;  53  FR  17171,  May  16, 1988).  This 
regulation  was  issued  on  a  continuing 
basis  subject  to  modification, 
suspension,  or  termination  by  the 
Secretary.  Paragraph  (a)  of  S  905.306 
provides  that  no  handler  shall  ship 
between  the  production  area  and  any 
point  outside  thereof,  in  the  continental 
United  States,  Canada,  or  Mexico, 
specified  varieties  of  oranges,  grapefruit, 
tangerine,  and  tangelos  unless  such 
varieties  meet  the  minimum  grade  and 
size  requirements  prescribed  in  Table  I. 

This  rule  amends  paragraph  (a)  of 
§  905.306  to  temporarily  relax  the 
minimum  size  requirements  for  domestic 
shipments  of  Dancy  tangerines  from  size 
176  (2-6/16  inches  in  diameter)  to  size 
210  (2-4/16  inches  in  diameter).  The 
relaxation  for  Dancy  tangerines  will 
remain  in  effect  from  November  21. 1988, 
through  August  20, 1989,  by  which  time 
shipment  of  the  1988-89  season  Dancy 
tangerine  crop  will  be  finished. 

The  Citrus  Administrative  Committee 
(committee),  which  administers  the 
program  locally,  recommended  the 
relaxation  9t  its  October  18, 1988, 


meeting.  The  committee's 
recommendation  to  relax  such 
requirements  follows  the  practice  of 
prior  years  of  lowering  the  minimum 
size  requirements  when  the  crop  has 
reached  an  acceptable  level  of  flavor 
and  maturity.  Dancy  tangerine 
shipments  are  expected  to  start  in  mid- 
November  and  peak  in  mid-December 
this  season. 

The  relaxed  minimum  requirements 
for  Dancy  tangerines  reflect  the 
projected  maturity  and  flavor  levels  and 
size  composition  of  the  crop  which  will 
remain  for  shipment  on  November  21, 

1988,  as  well  as  the  prospective 
tangerine  supplies  remaining  for 
shipment  at  that  time.  The  committee 
expects  the  maturity  and  flavor  of  the 
tangerines  to  be  released  to  be  adequate 
to  foster  strong  sales  for  the  remainder 
of  the  season.  Growing  conditions  have 
been  especially  good  this  season.  This 
action  is  designed  to  maximize 
shipments  to  fresh  market  channels. 

The  relaxation  of  the  minimuni  size 
requirements  for  Dancy  tangerines  is 
only  for  1988-89  season  shipments.  The 
tighter  minimum  size  requirements,  as 
specified  in  §  905.306,  will  resume  for 
Dancy  tangerines  effective  August  21, 

1989.  The  resumption  of  the  titter 
minimum  size  requirements  for  1989-90 
season  shipments  is  based  upon  the 
anticipated  maturity,  size,  quality,  and 
flavor  characteristics  of  Dancy 
tangerines  early  in  the  shipping  season. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Some  Florida  tangerine  shipments  are 
exempt  from  the  minimum  grade  and 
size  requirements  effective  under  the 
marketing  order.  Handlers  may  ship  up 
to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  under  a 
minimum  quantity  exemption  provision. 
Also,  handlers  may  ship  up  to  two 
standard  packed  cartons  of  fruit  per  day 
in  gift  packages  which  are  individually 
addressed  and  not  for  resale,  under  the 
current  exemption  provisions.  Fruit 
shipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  In  addition, 
fruit  shipped  to  commercial  processors 


for  conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  is  not 
subject  to  the  handling  requirements. 

The  relaxation  of  the  minimum  size 
requirements  applicable  to  Dancy 
tangerines  is  intended  to  maximize 
domestic  shipments  and  permit 
shipments  to  meet  buyer  needs. 
Therefore,  the  Department's  view  is  that 
the  impact  of  this  action  upon  producers 
and  shippers  will  be  beneficial  because 
it  will  enable  shippers  to  provide  Dancy 
tangerines  consistent  with  buyer 
requirements.  The  application  of 
minimum  size  requirements  to  Florida 
Dancy  trangerines  over  the  past  several 
years  has  resulted  in  fruit  of  acceptable 
size,  maturity,  and  flavor  being  shipped 
to  fresh  markets. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
infomation,  it  is  found  that  the  rule  as 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  uimecesary  and  contrary 
to  the  public  interest  to  give  prehminary 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  size  requirements 
currently  in  effect  for  Florida  Dancy 
tangerines;  (2)  Florida  Dancy  tangerine 
shippers  are  aware  of  this  action  which 
was  recommended  by  the  committee  at 
a  public  meeting  and  they  will  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (3)  shipment  of 
the  1988-89  season  Florida  Dancy 
tangerine  crop  will  be  underway  by 
November  21, 1988;  and  (4)  the  rule 
provides  a  30-day  comment  period,  and 
any  comments  received  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

List  of  Subjects  m  7  CFR  Part  905 

Marketing  agreements  and  orders. 
Florida,  grapefruit,  oranges,  tangelos, 
tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 
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PART  905-ORANGES,  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  The  provisions  of  S  905.306  are 
amended  by  revising  the  following 
entries  in  Table  I  of  paragraph  (a) 
applicable  to  domestic  shipments,  to 
read  as  follows: 

§  005.306    Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulation  6,  Amendment  47. 


(a)  *  *  * 


Table  I 


Variety 

Regulation 
period 

Minimum 
grade 

Minimum 
diameter 
(inches) 

(4) 

(1) 

(2) 

(3) 

Tarv 
gennes: 


Dancy  11/21/88- 
8/20/89. 
On  and  after 
8/21/89. 


U.S.  No.  1 . 
U.S.  No.  1 . 


2-*/ 16 
2-6/16 


Dated:  November  18, 1988. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  88-27259  Filed  11-23-88;  8:45  am] 
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were  inadvertently  overlooked  when  the 
November  rule  was  published.  This 
notice  corrects  that  oversight 
EFFECTIVE  DATE:  November  25, 1988. 
FOR  FimTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Acting  Chief.  Rules 
Review  Section,  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone:  301-492-7758. 
SUPPLEMENTARY  INFORMATION: 

In  the  November  10, 1988,  edition  of 
the  Federal  Register,  on  page  45451. 
make  the  following  corrections: 

PART  2— {AMENDED! 

Appendix  C — (Amended] 

1.  In  coliunn  2.  amendatory  instruction 
number  3.  the  nimiber  of  the  footnote 
reference  and  the  actual  footnote  should 
be  "13"  rather  than  "11". 

2.  In  column  2,  amendatory  instruction 
number  4  should  be  removed  along  with 
the  footnote,  as  this  footnote  was  earlier 
removed  in  the  October  1988  final 
rulemaking  document 

Dated  at  Bethesda,  Maryland,  this  Zlst  day 
of  November  1988. 
For  the  Nuclear  Regulatory  Commission. 

Donnie  H.  GiimBley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services.  Office  of 
Administration  and  Resources  Management 
[FR  Doc  88-27212  Filed  11-23-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Safeguards  Requirements  for  Fuel 
Facilities  Possessing  Fornrala 
Quantities  of  Strategic  Special  Nuclear 
Material;  Correction 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule:  correction. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  a  final  rule 
that  was  published  on  November  10, 
1988,  to  correct  the  numerical 
designation  of  one  footnote  and  to 
indicate  the  removal  of  a  second 
footnote.  These  corrections  are 
necessitated  by  a  separate  rulemaking, 
published  on  October  13, 1988  (53  FR 
40019),  that  revised  many  footnotes  in 
the  policy  statement  These  changes 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Reg.  C;  Docket  No.  R-063S] 

Home  Mortgage  Disclosure 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice  regarding  data  reporting. 


summary:  On  August  19. 1988.  the  Board 
published  a  revised  Regulation  C. 
Among  other  things,  the  revised 
regulation  implemented  statutory 
amendments  that  brought  mortgage 
banking  subsidiaries  of  bank  and 
savings  and  loan  holding  companies  and 
certain  savings  and  loan  service 
corporations  witUa  the  coverage  of  the 
Home  Mortgage  Disclosure  Act 
(HMDA).  Under  the  statutory 
amendments,  these  institutions  were 
required  to  report  mortgage  loan  data 
for  all  of  calendar  year  198a  More 
recently,  however.  Congress  changed 
the  effective  date  provision  of  the 


original  amendments.  As  a  consequence. 
in  their  reports  for  calendar  year  1988. 
these  institutions  are  required  to  report 
data  only  for  loans  originated  or 
purchased  on  or  after  August  19, 1968, 
This  notice  is  intended  to  alert 
institutions  to  the  revised  effective  date, 

date:  November  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Noto  or  Linda  E.  Vespereny, 
Staff  Attorneys.  Division  of  Consimier 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551.  at  202- 
452-3667  or  202-452-2412;  for  the 
hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorothea  Thompson, 
Telecommimications  Device  for  the 
Deaf,  at  202-452-3544. 

SUPPLEMENTARY  INFORMATION:  The 

Board's  Regulation  C  (12  CFR  Part  203) 
implements  the  Home  Mortgage 
Disclosure  Act  of  1975  (HMDA)  (12 
U.S.C.  2801  et  seq.).  It  requires 
depository  institutions  that  have  over 
$10  rt^illion  in  assets,  and  have  offices  in 
metropolitan  statistical  areas  (MSAs)  or 
primary  metropolitan  statistical  areas 
(PMSAs).  to  disclose  annually  their 
originations  and  purchases  of  mortgage 
and  home  improvement  loans  and  to 
report  this  data  to  federal  regulators. 

In  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242,  section  565. 101  Stat.  1815)  (Housing 
Act),  which  was  signed  into  law  on 
February  5, 1988,  the  Congress  expanded 
the  coverage  of  HMDA  to  include 
mortgage  banking  subsidiaries  of  bank 
holding  companies  and  savings  and  loan 
holding  companies,  as  well  as  savings 
and  loan  service  corporations.  Revisions 
to  Regulation  C  to  implement  the 
expanded  coverage  were  adopted  by  the 
Board  and  published  in  the  Federal 
Register  on  August  19, 1988  (53  FR 
31683).  In  accordance  with  the 
amendments  in  the  Housing  Act,  the 
newly  covered  institutions  were 
required  to  include,  in  the  report  that  is 
due  March  31, 1989,  data  on  loans  that 
they  originated  or  purchased  at  any  time 
during  calendar  year  1988. 

Recently,  in  the  Stewart  R  McKixmey 
Homeless  Assistance  Amendments  Act 
of  1988  (Pub.  L  100-628. 102  Stat  3224). 
the  Congress  clarified  the  applicability 
of  the  Housing  Act  amendments  to 
HMDA.  As  a  consequence,  mortgage 
banking  subsidiaries  of  bank  and 
savings  and  loan  holding  companies  and 
savings  and  loan  service  corporations 
are  required,  in  their  March  1989  reports, 
only  to  include  HMDA  data  for  loans 
originated  or  purchased  on  or  after 
August  19, 1988. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  November  18, 1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  88-27161  Filed  11-23-88:  8:45  am] 

BILUNO  COOE  •210-01-«l 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards 
for  Natural  Gas  Distribution 

agency:  Small  Business  Administration 
(SBA). 

ACTION:  Emergency  interim  final  rule. 

summary:  The  SBA  is  establishing,  on 
an  emergency  interim  basis,  a  size 
standard  of  500  employees  for  Standard 
Industrial  Classification  (SIC)  code  4924, 
Natural  Gas  Distribution.  No  size 
standard  exists  at  present  for  this 
industry.  Recent  deregulation  laws  grant 
open  access  to  gas  lines  owned  by  local 
public  utilities  to  all  firms  including 
marketers,  transmission  firms  and  gas 
field  producers.  As  a  result  of 
deregulation,  firms  can  now  compete  for 
Federal  natural  gas  contracts, 
necessitating  the  establishment  of  a  size 
standard  to  be  used  for  8(a)  program 
participation  and  contracts  set  aside  for 
exclusive  small  business  bidding. 
Interested  parties  are  invited  to 
comment  on  the  suitability  of  this 
emergency  interim  size  standard  or  the 
suitability  of  adopting  a  different  size 
standard. 

DATES:  November  25. 1988.  Comments 
are  to  be  submitted  on  or  before  January 
24, 1989. 

ADDRESS:  Address  All  Comments  To: 
Gary  M.  Jackson,  Director,  Size 
Standards  Staff.  U.S.  Small  Business 
Administration,  1441  L  Street  NW.. 
Room  601,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Salenger.  Size  Standards  Staff, 
(202)  653-6373. 

SUPPt^MENTARY  INFORMATION:  During 
the  months  of  August,  September,  and 
October  1988.  the  SBA  received  several 
requests  to  establish  promptly  a  size 
standard  applicable  to  the  procurement 
of  natural  gas  by  military  installations. 
The  sudden  interest,  by  both  firms  and 
Federal  agencies,  is  due  to  the  recent 
deregulation  laws  which  grant  open 
access  to  interstate  and  local 
transportation  pipelines  owned  by 
regulated  public  utility  firms  for  the 
transmission  and  distribution  of  natural 
gas.  Prior  to  this  deregulation  each 
pubUc  utility  held  title  to  the  natural  gas 
as  it  passed  through  its  hnes.  Thus  the 


Federal  Government  and  other 
consumers  purchased  the  gas  from  the 
local  regulated  gas  utility.  Under  current 
laws,  with  open  access  to  transportation 
lines,  many  firms  within  the  natural  gas 
industry  have  the  opportunity  to  supply 
natural  gas  to  the  consumer. 

Deregulation  has  introduced 
competition  in  the  supply  of  natural  gas 
to  the  Federal  Government  Under 
deregulation,  Federal  agencies  can 
purchase  natural  gas  directly  from  the 
producing  field,  from  utilities,  or  from 
marketers.  Natural  gas  marketers,  a  new 
type  of  entity,  are  firms  that  take  title  to 
the  gas  before  transmission  over  the 
long  range  lines  and  hold  title  until 
delivery  to  the  ultimate  consumer,  but 
do  not  take  physical  possession  of  the 
gas.  They  arrange  the  purchase  of  gas  at 
the  source,  transportation  over 
pipelines,  and  sale  to  the  user. 
Marketers  have  shown  particular 
interest  in  bidding  on  Federal  contracts 
for  natural  gas. 

Natural  gas  can  be  supplied  by  firms 
whose  primary  line  of  business  can  be 
in  any  of  five  standard  industrial 
classifications  (SICs).  Field  producers  of 
natural  gas  are  classified  under  SIC 
code  1311.  Crude  Petroleum  and  Natural 
Gas.  SIC  code  1311  already  has  a  size 
standard  of  500  employees.  There  are  no 
size  standards  for  the  other  four 
industries  that  can  supply  natural  gas. 
These  industries  are:  SIC  code  4922. 
Natural  Gas  Transmission;  SIC  code 
4923,  Natural  Gas  Transmission  and 
Distribution;  SIC  code  4924.  Natural  Gas 
Distribution;  and  SIC  code  4932,  Gas 
and  Other  Services  Combined  (with  the 
major  portion  gas  services).  With 
respect  to  natural  gas  marketers.  SBA 
has  consulted  with  two  Federal  agencies 
who  advised  that  their  practice  is  to 
determine  that  natural  gas  marketers  are 
classified  within  SIC  code  4924. 

The  Department  of  Defense  (DoD)  is 
expected  to  issue  a  substantial  number 
of  contracts  for  natural  gas  at  the  end  of 
1988  and  the  first  several  months  of 
1989.  In  recent  solicitations  for  the 
procurement  of  natural  gas,  the  DoD  has 
designated  SIC  code  4924,  Natural  Gas 
Distribution,  as  the  industry 
classification  which  describes  such 
purchases.  The  contracting  officer  has 
the  responsibility  of  selecting  the 
appropriate  SIC  for  each  procurement 
and  the  size  standard  for  that  SIC  will 
be  used  to  determine  if  a  firm  is  small. 
Any  firm  capable  of  performing  the 
contract  may  bid  subject  to  the  size 
standard  for  the  designated  SIC  in  the 
case  of  a  set  aside  procurement. 

The  DoD  and  several  private  firms 
have  expressed  concern  over  the 
absence  of  a  small  business  size 
standard  for  SIC  code  4924.  Without  a 


size  standard,  the  determination  of  what 
is  a  small  business  within  SIC  code  4924 
for  Federal  procurements  of  natural  gas 
cannot  be  made.  This  absence  of  a  small 
business  size  standard  has  an  impact  on 
three  programs  targeted  for  small 
businesses.  First,  Federal  contracts  for 
natural  gas  cannot  be  set  aside  for 
exclusive  small  business  comp>etition. 
Recent  congressional  actions  (i.e..  Pub. 
L.  99-«61  and  H.R.  1807)  demonstrate  a 
concern  by  the  Congress  to  increase 
small  business  participation  in 
industries  in  which  participation  has 
been  historically  low.  Without  a  small 
business  size  standard  small  business 
participation  cannot  be  measured,  much 
less  increased.  Second,  SBA  and  Federal 
agencies  caimot  make  available  to  firms 
within  the  8(a)  program  newly  available 
contract  opportimities  in  the  field  of 
natural  gas  distribution.  Finally,  DoD 
cannot  make  a  determination  as  to 
whether  a  firm  is  small  without  a  size 
standard  for  that  industry  for  purposes 
of  increasing  small  disadvantaged 
business  participation  pursuant  to 
section  1207  of  Pub.  L  99-661.  For  these 
reasons,  an  emergency  interim  final  size 
standard  is  being  established  for  SIC 
code  4924.  This  action  is  taken  imder 
SBA's  implementing  regulation 
S  121.10(b)  Title  13  CFR,  which  allows 
SBA  to  set  an  emergency  interim  size 
standard  if  no  size  standard  exists  for 
the  industry  in  question. 

Historical  data  are  available  on 
Federal  procurements  for  natural  gas. 
Based  on  data  from  the  Federal 
Procurement  Data  Cent|^7there  were 
405  Federal  contracts  for  nat\iral  gas  in 
FY  1987  for  a  total  of  $194,336,000.  and 
an  average  contract  value  of  $479,842. 
This  was  a  4.2  percent  increase  in 
procurement  dollars  from  FY  1986.  when 
$185,572,000  in  natural  gas  was 
purchased  through  447  Federal 
contracts.  In  FY  1987,  88.8  percent  was 
purchased  from  distributors  (SIC  codes 
4923,  4924,  and  4932)  for  an  average  of 
$445,700  for  the  387  contracts.  Only  18 
procurements  were  directly  from  a 
natural  gas  transmission  firm  (SIC  code 
4922)  and  these  averaged  $1,213,700  per 
contract. 

Data  for  the  natural  gas  distribution 
industry  are  not  collected  by  the  U.S. 
Bureau  of  the  Census,  but  are  collected 
by  SBA's  data  base  entitled  "United 
States  Establishment  and  Enterprise 
Microdata  (USEEM)."  These  data  are 
used  for  this  rule  to  determine  an 
appropriate  temporary  size  standard  for 
natural  gas  distribution.  In  the  following 
table  it  is  clear  that  the  bulk  of  sales  in 
this  industry  is  by  firms  with  at  least 
1,000  employees. 
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DISTRIBUTION  OF  SALES  BY  EMPLOYMENT  SIZE-19e6  SIC  CODES  4613  AND  4924 


Employment  size  dsM 


SIC  code  4613 


No.  ol 


1-19 

20-49 _.. 

50-99 

100-249 

2SO-499 

500-899 -. 

1.000-4.999- 
5.000+ 


Totals.. 


22 

4 
7 
2 
0 
1 
1 
0 


37 


Pet  Of 


0.2 
03 
1.8 
1.8 

0 

8.2 

87.7 

0 


StC  C0d6  4924 


No.  of 
Fwms 


100.0 


193 
38 
16 
18 

6 
11 
15 

3 


297 


Pctol 


4.4 
1.8 
1.8 
3.8 
4.0 
8.1 
43.1 
32.0 


100.0 


Source.— U.S.  Small  Buaines*  Administration,  United  States  Eslatjiishntents  Enleipfis*  Mien>drta  (USEEM).      -^^ 


The  decision  to  establish  the 
emergency  interim  size  standard  at  500 
employees  took  into  consideratioc 
several  factors.  The  existing  size 
standard  for  field  producters  of  natural 
gas,  SIC  code  1311.  Crude  Petroleum  and 
Natural  Gas.  is  at  500  employees.  Field 
producers  can  participate  as  bidders  on 
Federal  contracts  along  with  utilities 
and  marketers,  and  as  a  result  there  i»  a 
basis  for  establishing  the  size  standard 
at  a  common  level  with  their  industry. 
Suppliers  of  natural  gas.  other  than  field 
producers,  are  similar  to 
nonmanufacturers  who  ddiver  a  product 
manufactiu^d  by  another  firm.  Natural 
gas  is  not  a  manufactured  product  but 
like  the  manufacturer,  a  nonproducer 
may  sell  the  product  of  a  natural  gas 
producer.  Considering  SBA's  position  of 
establishing  a  500-employee  size 
standard  for  nonmanufacturers  which  is 
a  size  standard  for  distributors,  a 
nonproducer  of  natural  gas.  a  «ize 
standard  of  500  employees  ensures 
equitable  treatment  of  similar  types  of 
firms.  The  lions's  share  of  natural  gas 
sales  by  distributors  is  by  firms  with  SOO 
or  more  employees.  In  the  closely 
related  industry,  SIC  code  4613,  Refined 
Petroleum  Pipelines.  95.9  percent  of 
industry  sales  is  by  firms  with  over  SOO 
employees.  For  SIC  code  4613,  the  size 
standard  is  1,500  employees.  This 
comparison  lends  support  to  a  size 
standard  of  at  least  500  employees. 

A  size  standard  of  500  employees  for 
natural  gas  distributors  would  allow 
small  field  producers  and  small  public 
utilities  to  bid  in  competition  with 
almost  all  marketers.  However, 
marketers  can  be  in  business  with  a  few 
personnel,  since  they  usually  do  not 
have  production,  storage,  or 
transportation  facilities.  A  size  standard 
substantially  below  SOO  employee  would 
result  in  limiting  set-aside  contracts 
almost  exclusively  to  marketers.  SBA 
has  no  desire  to  exclude  small  field 
producers  or  others  with  natiiral  gas 


facilities  and  is  thus  establishing  500 
employees  as  a  interim  size  standard. 

Compliance  with  Regulatory  Flexibility 
Act,  Executive  Ordan  12291  and  12612 
and  the  Paperwork  Reduction  Act 

SBA  certifies  that  this  interim  final 
rule  is  being  published  pursuant  to  an 
emergency  for  the  reasons  indicated 
above  and  the  SBA  is.  therefore, 
waiving  the  requirements  of  section  603 
of  the  Regulatory  Flexibility  Act.  The 
SBA  will  publish  a  final  regulatory 
analysis  when  this  rule  is  promulgated 
in  final  form. 

SBA  certifies  that  this  rule  poses  no 
new  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  44  U.S.C.  Chapter  35. 

SBA  also  certifies  that  this  rule  would 
not  have  Federahsm  implications 
warranting  the  preparation  of  a 
Federalism  assessment  in  accordance 
with  Executive  Order  12612. 

SBA  it  waiving  the  requirements  for  a 
Regulatory  Impact  Analysis  pursuant  to 
section  8(a)(1)  of  Executive  Order  12291. 
As  discussed  above,  a  size  standaad  is 
needed  immediately  to  determine  if  a 
firm  is  small  on  Federal  contracts  for 
natural  gas  distribution.  The  portion  of 
natural  gas  that  can  be  expected  to  be 
purchased  from  small  firms  under  the 
size  standard  being  established  by  this 
final  rule  cannot  be  estimated  at  tfiis 
time,  sinca  there  are  no  data  on  past 
procurements  indicating  the  size  of  firm 
receiving  past  contracts.  Data  are 
expected  to  be  available  for  such  an 
estimate  in  the  final  regulatory  impact 
analysis. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Reporting  and  recordkeeping 
requirements,  Small  business. 

Accordingly,  SBA  amends  Part  121  of 
13  CFR  as  follows: 


PART  121— [AMENDED] 

1.  The  authority  citation  for  Part  121  of 
13  CFR  continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(bK8)  of  the 
Small  Business  Act,  as  amended,  15  U.S.C., 
632(a)  and  B34{b)(6),  and  Pub.  L.  86-591  and 
99-661. 

§121.2    [Ammdad] 

2.  In  S  121.2(d)(2).  Table  2.  is  amended 
by  adding  to  Major  Group  49  the 
following: 


SICC=NewSIC 

Code  in  1987. 

Not  Used  in 

1972) 

Deschplion 

(N.E.C.  =  Not 

Bsewftere  Classified) 

Size 
stand^ 

ardsin 
number 

of 

em- 
ployees 

or 
mtHions 

of 
doNars 

4924 -    -.. 

Natural  Gas 
Oistribulion. 

soo 

Dated:  November  7. 198a 
James  Abdnor, 

Administrator  U.S.  Small  Business 
Administration. 
(FR  Doc.  88-27222  Filed  11-23-88;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part*  21  and  25 

[Docket  No.  NM-31.  Special  Condition  No. 
25-ANM-211 

Special  Conditions;  Cessna  Aircraft 
Co.  Model  560  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  special  conditions. 


SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Aircraft  Company 
Model  560  airplane.  This  airplane  will 
have  an  unusually  high  operating 
altitude  (45.000  feet)  when  compared  to 
the  state  of  technology  envisioned  in  the 
airworthiness  standards  of  Part  25  of  the 
Federal  Aviation  Regulations  (FAR). 
These  special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  Part  25. 

EFFECTIVE  DATE:  November  17. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Lium,  Regulations  Branch.  ANM- 
114.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
17900  Pacific  Highway  South.  C-68966. 
Seattle.  Washington  98168;  telephone 
(206)  431-2118. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  )une  15. 1987,  Cessna  Aircraft 
Company  applied  for  an  amendment  to 
their  type  Certificate  No.  A22CE  to 
include  their  new  Model  560  airplane. 
The  Model  560,  which  is  a  derivative  of 
the  S550  currently  approved  under  Type 
Certificate  No.  A22CE,  is  slightly  larger, 
with  a  20-inch  fuselage  stretch,  different 
engines,  increased  horizontal  tail  size, 
increased  operating  weights  and  speeds, 
and  an  increase  in  operating  altitude 
from  43.000  feet  to  45,000  feet. 

Under  the  provisions  of  §  21.101, 
Cessna  Aircraft  Company  must  show 
thai  the  Model  560  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A22CE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  Model  560.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  tjrpe 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A22CE  are  as  follows: 
Part  25  of  the  Federal  Aviation 
Regulations,  effective  February  1, 1965, 
including  Amendments  25-1  through  25- 
17;  §§25.251(e),  25.934.  and 
25.1091(d)(2).  as  amended  through 
Amendment  25-23;  §S  25.787,  25.789, 
25.791,  25.853,  25.855,  25.857,  and  25.1359. 
as  amended  through  Amendment  25-32; 
§§  25.1385(c)  and  25.1401,  as  amended 
through  Amendment  25-40; 
§  25.1303(a)(2)  as  amended  through 
Amendment  25-43;  Special  Conditions 
25-25-CE-4:  Part  36  of  the  Federal 
Aviation  Regulations  effective 
December  1, 1969.  as  amended  at  the 
time  of  certification;  and  SFAR  27, 


effective  February  1, 1974.  as  amended 
at  the  time  of  certification. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  560  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  S  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  S  21.17(a)(2).  In 
addition  to  the  applicable  airworthiness 
regulations  and  special  conditions,  the 
Model  560  must  comply  with  the  noise 
certification  requirements  of  Part  38  and 
the  engine  emission  requirements  of 
Special  Federal  Aviation  Regulation 
(SFAR)  27. 

Novel  or  Unusual  Design  Features 

The  model  560  will  incorporate  an 
unusual  design  feature  in  that  it  will  be 
certified  to  operate  up  to  an  altitude 
45.000  feet. 

The  FAA  policy  is  to  apply  special 
conditions  to  Part  25  transports  when 
the  certificated  altitude  exceeds  the 
capability  of  the  oxygen  system  (in  this 
case,  the  passenger  system.)  This  has 
been  the  case  for  the  early  Learjets.  the 
Cessna  650,  and  the  Israel  Aircraft 
Industries  Model  1125  Westwind  Astra. 
The  special  conditions  for  the  Westwind 
Astra  are  considered  the  most 
applicable  to  the  Cessna  Model  560  and 
its  proposed  operation.  They  were 
therefore  used  as  the  basis  for  the 
special  conditions  described  below. 

Damage  tolerance  methods  were 
proposed  to  be  used  to  assure  pressure 
vessel  integrity  while  operating  at  the 
higher  altitude,  in  lieu  of  the  V4-bay 
crack  requirement  used  in  some 
previous  special  conditions.  Crack 
growth  data  is  used  to  prescribe  an 
inspection  program  which  should  detect 
cracks  before  an  opening  in  the  pressure 
vessel  would  allow  rapid 
depressurization.,  Initial  crack  sizes  for 
detection  are  determined  under  S  25.571, 
Amendment  25-54.  The  cabin  altitude 
after  failure  may  not  exceed  the  cabin 
altitude/time  curve  limits  shown  in 
Figures  3  and  4.  Continuous  flow 
passenger  oxygen  equipment  is 
certificated  for  use  up  to  40.000  feet; 
however,  for  rapid  decompressions 
above  34,000  feet,  reverse  diffusion 
leads  to  low  oxygen  partial  pressures  in 
the  lungs,  to  the  extent  that  a  small 
percentage  of  passengers  may  lose 
useful  consciousness  at  35.000  feet.  The 


percentage  increases  to  an  estimated  60 
percent  at  40,000  feet  even  with  the  use 
of  the  continuous  flow  system.  To 
prevent  permanent  physiological 
damage,  the  cabin  altitude  must  not 
exceed  25,000  feet  for  more  than  2 
minutes.  The  maximimi  peak  cabin 
altitude  of  40.000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
these  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant,  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
incapacitated  by  internal  expanding 
gases). 

Decompression  above  the  37,000  foot 
limit  of  Figure  4  approaches  the 
physiological  limits  of  the  average 
person;  therefore,  every  effort  must  be 
made  to  provide  the  pilot  with  adequate 
oxygen  equipment  to  withstand  these 
severe  decompressions.  Reducing  the 
time  interval  between  pressurization 
failure  and  the  time  the  pilot  receives 
oxygen  will  provide  a  safety  margin 
against  being  incapacitated  and  can  be 
accomplished  by  the  use  of  mask- 
mounted  regulators.  The  special 
condition  therefore  requires  pressure 
demand  masks  with  mask-moimted 
regulators  for  the  flightcrew.  This 
combination  of  equipment  will  provide 
the  best  practical  protection  for  the 
failures  covered  by  the  special 
conditions  for  improbable  failures  not 
coverd  by  the  spcial  conditions, 
provided  the  cabin  altitude  is  limited. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Conditions 
No.  SC-88-5-NM  for  the  Cessna  Aircraft 
Company  Model  560  airplane  was 
published  in  the  Federal  Register  on 
August  11, 1988  (53  FR  30292).  Only  one 
comment  was  received. 

The  commenter  notes  that  the 
proposed  special  conditions  state  that 
"the  cabin  altitude  after  failure  may  nc 
exceed  the  cabin  altitude/time  curve 
limits  shown  in  figures  3  and  4,"  and 
further  state  that  "to  prevent  permanent 
physiological  damage,  the  cabin  altitude 
must  not  exceed  25,000  feet  for  more 
than  2  minutes."  The  commenter  points 
out  that  if  these  requirements  are  valid, 
they  would  be  valid  at  any  pressiuized 
altitude,  i.e.,  the  occupants  would 
experience  similar  physiological  effects 
in  the  event  the  altitude/time  ciu^'e  was 
exceeded.  Based  on  this  argument,  the 
commenter  asserts  that  the  requirements 
should  not  be  levied  as  a  special 
condition  based  on  an  arbitrary  altitude. 
The  FAA  does  not  agree  that  these 
special  conditions  should  not  be 
adopted.  As  stated  previously,  the  FAA 
has  determined  that  the  applicable 


47866 


Federal  Register  /  Vol.  53.  No.  227  /  Friday.  November  25.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  227  /  Friday.  November  25.  1988  /  Rules  and  Regulations        47667 


regulations  do  not  contain  adequate 
standards  with  respect  to  the  Model  560 
airplane's  operation  at  high  altitude. 
Therefore,  these  special  conditions  are 
necessary  to  establish  an  acceptable 
level  of  safety.  The  FAA  does  concur, 
however,  that  requirements  such  as 
those  contained  in  these  special 
conditions  should  be  made  generally 
applicable,  and  is  considering 
rulemaking  to  adopt  such  requirements. 

The  commenter  also  states  that  the 
FAA  is  inconsistent  with  its  acceptance 
or  rejection  of  using  "extremely 
improbable"  as  a  means  of  showing 
compliance  with  rules  contained  in  Part 
25,  as  compared  with  selected  portions 
of  some  special  conditions.  The 
commenter  states,  as  an  example,  that 
at  least  one  model  airplane  was  certified 
to  41.000  feet  by  certifying  that  an 
engine  rotor  burst  for  a  portion  of  the 
engine  is  "extremely  improbable."  If,  as 
the  commenter  asserts,  it  is  acceptable 
to  certify  an  airplane  to  41.000  feet, 
based  on  an  "extremely  improbable" 
rotor  burst,  it  should  be  an  acceptable 
method  at  45.000  feet,  assuming  that  the 
failure  is  still  "extremely  improbable." 
The  FAA  does  not  agree  with  the 
commenter's  position  relative  to  the 
application  of  probability  methods  to 
engine  burst  and  pressure  vessel 
integrity.  The  commenter  proposes  to 
use  the  probability  of  failure  concept  as 
the  basis  for  showing  compliance  with 
the  special  conditions,  the  same  basis 
used  in  finding  compliance  with 
§  25.1309  of  the  regiilations.  Section 
25.1309  speaks  in  terms  of  improbable 
and  extremely  improbable  relative  to 
the  occurrence  of  a  failure  event  and  the 
event's  effect  on  the  airplane  and  its 
occupants.  The  FAA  policy  has  been,  as 
noted  by  S  25.903  and  in  findings 
relative  to  §5  25.901  and  25.1309,  to 
assume  that  the  engine  burst  will  occur. 
It  is  not  appropriate  to  assume  a 
statistical  approach  for  certification 
relative  to  engine  burst  as  engines  are 
subjected  to  unpredictable  foreign 
object  damage  (FOD),  and.  in  addition, 
the  engines  are  not  tested  to  any  degree 
of  statistical  confidence  that  would 
allow  the  use  of  the  statistical  approach. 
In  general,  the  statistical  approach  to 
certification,  when  elected  by  an 
applicant,  is  appropriate  when 
establishing  the  reliability  of  fail-safe 


systems  when  they  are  separated  or 
isolated  and  the  analysis  is  based  on  a 
reliable  data  base  of  the  same  or  similar 
components.  Further,  this  is  applicable 
after  conducting  environmental, 
endurance,  fatigue,  and  failure 
assessment  type  tests.  It  is  not 
appropriate  to  use  statistical  analysis 
where  single  failures,  common-cause 
type  failures,  or  human  error  are 
involved.  The  FAA  is  also  not  aware  of 
any  attempt  to  establish  a  rotor  burst 
hole  size  for  executive  jets  by  statistical 
methods.  Typically,  even  the  holes  from 
smaller  fragments  decompress  the  cabin 
at  an  unacceptable  rate  for  executive 
jets.  Certification  of  executive  jets  has 
generally  been  considered  for  higher 
altitude  operation  when  the  pressure 
vessel,  including  any  pressure  vessel 
conditioned  air  check  valves,  are 
located  5  degrees  or  more  forward  from 
the  forward-most  fan  rotating  plane.  It 
should  be  noted  that  there  is  an 
executive  jet  which  is  presently  limited 
to  an  operating  altitude  of  41,000  feet 
because  the  forward  fan  stages  will 
impinge  on  the  pressure  vessel  if  they 
fail. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  publication  in 
the  Federal  Register.  As  the  intended 
type  certification  date  for  the  Cessna 
560  is  mid  November  1988.  the  FAA 
finds  that  good  cause  exists  to  make 
these  special  conditions  effective  upon 
issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
apphcability,  and  it  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Aircraft,  Air  transportation.  Aviation 
safety.  Safety. 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna 
Aircraft  Company  Model  560  airplanes, 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator. 


PARTS  21  AND  25— [AMENDED] 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c).  1352. 
1354(a),  1355. 1421  through  1431. 1502. 
1651(b)(2):  42  U.S.C.  1857f-10.  4321  et  seq.: 
E.  0. 11514:  49  U.S.C.  106(g)  (Rev.  Pub.  L.  97- 
449,  January  12, 1983). 

2.  Operation  to  45,000  feet. 

a.  Pressure  Vessel  Integrity. 

1.  The  maximum  extent  of  failure  and 
pressure  vessel  opening  that  can  be 
demonstrated  to  comply  with  paragraph 
d  (Pressurization)  of  this  special 
condition  must  be  determined.  It  must 
be  demonstrated  by  crack  propagation 
and  damage  tolerance  analysis 
supported  by  testing  that  a  larger 
opening  or  a  more  severe  failure  than 
demonstrated  will  not  occur  in  normal 
operations. 

2.  Inspection  schedules  and 
procedures  must  be  established  to 
assure  that  cracks  and  normal  fuselage 
leak  rates  will  not  deteriorate  to  the 
extent  that  an  unsafe  condition  could 
exist  during  normal  operation. 

b.  Ventilation.  In  lieu  of  the 
requirements  of  9  25.831(a).  the 
ventilation  system  must  be  designed  to 
provide  a  sufficient  amount  of 
uncontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties 
without  undue  discomfort  or  fatigue,  and 
to  provide  reasonable  passenger  comfort 
during  normal  operating  conditions  and 
also  in  the  event  of  any  probable  failure 
of  any  system  which  could  adversely 
affect  the  cabin  ventilating  air.  For 
normal  operations,  crewmembers  and 
passengers  must  be  provided  with  at 
least  10  cubic  feet  of  fresh  air  per  minute 
per  person,  or  the  equivalent  in  filtered, 
recirculated  air  based  on  the  volume 
and  composition  at  the  corresponding 
cabin  pressure  altitude  of  not  more  than 
8.000  feet. 

c.  Air  Conditioning.  In  addition  to  the 
requirements  of  §  25.831,  paragraphs  (b) 
through  (e),  the  cabin  cooling  system 
must  be  designed  to  meet  the  following 
conditions  during  flight  above  15.000 
feet  mean  sea  level  (MSL): 

1.  After  any  probable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  shown  in  Figure  1. 
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2.  After  any  improbable  failure,  the  cabin  temperature-time  history  may  not  exceed  the  values  shown  in  Figure  2. 
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d.  Pressurization.  In  addition  to  the 
requirements  of  §  25.841,  the  following 
apply: 

1.  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air,  air 
conditioning,  and  pressure  control 
systems,  must  prevent  the  cabin  altitude 
from  exceeding  the  cabin  altitude-time 
history  shown  in  Figure  3  after  each  of 
the  following: 

a.  Any  probable  malfunction  or  failure 
of  the  pressurization  system.  The 
existence  of  undetected,  latent 
malfunctions  or  failures  in  conjunction 
with  probable  failures  must  be 
considered. 

b.  Any  single  failure  in  the 
pressurization  system  combined  with 
the  occurrence  of  a  leak  produced  by  a 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  effective  area  2.0  times  the 


effective  area  which  produces  the 
maximimi  permissible  fuselage  leak  rate 
approved  for  normal  operation, 
whichever  produces  a  more  severe  leak. 
2.  The  cabin  altitude-time  history  may 
not  exceed  that  shown  in  Figure  4  after 
each  of  the  following: 

a.  The  maximum  pressure  vessel 
opening  resulting  &om  an  initially 
detectable  crack  propagating  for  a 
period  encompassing  four  normal 
inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and 
skin-frame  combinations  must  be 
considered. 

b.  The  pressure  vessel  opening  or  duct 
failure  resulting  from  probable  damage 
(failure  effect)  while  under  maximum 
operating  cabin  pressure  differential  due 
to  a  tire  burst,  engine  rotor  burst,  loss  of 
antennas  or  stall  warning  vanes,  or  any 
probable  equipment  failure  (bleed  air. 


pressure  control,  air  conditioning, 
electrical  source(8),  etc.)  that  affects 
pressurization. 

c.  Complete  loss  of  thrust  from  all 
engines. 

3.  In  showing  compHance  with 
paragraphs  dl  and  d2  of  these  special 
conditions  (Pressurization),  it  may  be 
assumed  that  an  emergency  descent  is 
made  by  an  approved  emergency 
procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be 
applied  between  cabin  altitude  warning 
and  the  initiation  of  an  emergency 
descent. 

Note. — For  the  flight  evaluation  of  the  rapid 
descent,  the  test  article  must  have  the  cabin 
volume  representative  of  what  is  expected  to 
be  normal,  such  that  Cessna  must  reduce  the 
total  cabin  volume  by  that  which  would  be 
occupied  by  the  furnishings  and  total  number 
of  people. 
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TIME  -  MINUTES 
CABIN  ALTITUDE  -  TIME  HISTORY 
FIGURE  3 

NOTE:  For  figure  3,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurizatlon.  If  depressurization 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  the  following  altemate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  30,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabjn 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25.000  feet. 


e.  Oxygen  equipment  and  supply. 
1.  A  continuous  flow  oxygen  system 
must  be  provided  for  the  passengers. 


2.  A  quick-donning  pressure  demand 
mask  with  mask-mounted  regulator  must 
be  provided  for  each  pilot.  Quick- 
donning  from  the  stowed  position  must 


be  demonstrated  to  show  that  the  mask 
can  be  withdrawn  from  stowage  and 
donned  within  5  seconds. 
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FIGURE  4 

NOTE:  For  figure  4,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.   If  depressurization 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  the  following  alternate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  40,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  fs  2  minutes:  time  starting  when  the  cabin 
altitude  exceeds  26,000  feet  and  ending  when  rt  returns  to 
25,000  feet. 


Issued  in  Seattle,  Washington,  on 
November  17, 1988. 
Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen- ice. 
[FR  Doc.  88-27156  Filed  11-23-88;  8:45  am] 

BtUJNG  CODE  4810-13-M 


14CFRPart39 

[Docket  No.  88-CE-17-AD;  Amdt  39-6081] 

Airworthiness  Directives;  Cessna 
Models  T210L,  T210IM,  T210N,  P210N, 
and  T303  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Cessna  Models 
T210L,  T210M,  T210N,  P210N.  and  T303 
airplanes  that  are  equipped  with  Slick 


Aircraft  Products  Division,  Unison 
Industries,  Inc.,  Models  6220  or  6224 
pressurized  magnetos.  It  requires 
repetitive  inspections  and  pre-flight 
checks  to  detect  magneto  moisture 
contamination.  This  AD  is  prompted  by 
numerous  reports  of  contaminated 
magnetos,  which  could  result  in  dual 
magneto  failure,  engine  stoppage,  and 
forced  landing  of  the  airplane.  The 
inspections  and  checks  specified  in  this 
AD  would  preclude  this  situation  from 
occurring. 

DATES:  Effective:  December  26, 1988. 
Compliance:  As  prescribed  in  the 
body  of  the  AD. 


ADDRESSES:  Slick  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  Service 
Bulletin  (SB)  1-88,  dated  April  10, 1988. 
and  4200/6200  Series  Magneto 
Maintenance  and  Overhaul  Manual, 
Form  1^1037  Revision  D,  dated  April  10, 
1988,  applicable  to  this  AD  may  be 
obtained  from  Slick  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  530 
Blackhawk  Park  Avenue,  Rockford, 
Illinois  61108.  telephone  (815)  965-4700. 
This  information  may  also  be  examined 
at  the  Rules  Docket.  FAA.  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601 
East  12th  Street.  Kansas  City.  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Melvin  Taylor.  Chicago  Aircraft 
Certification  Office,  ACE-115C,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7134, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  repetitive  inspections  and  pre- 
flight  checks  of  pressurized  magnetos  on 
certain  Cessna  Models  T210L.  T210M. 
T210N.  P210N,  and  T303  airplanes  was 
published  in  the  Federal  Register  on  July 
18. 1988  (53  FR  27051).  The  proposal 
resulted  from  numerous  reports  of 
internal  moisture  contamination  of  Slick 
Aircraft  Products  Division.  Unison 
Industries.  Inc..  Models  6220  and  6224 
pressurized  magnetos  used  on  Cessna 
Models  T210L,  T210M.  T210N.  P210N. 
and  T303  airplanes.  Evidence  of 
moisture  is  shown  by  corrosion  of  some 
internal  metal  components,  indications 
of  electrical  arcing  or  tracking  near  the 
center  of  the  distributor  block, 
decomposition  of  non-metallic 
components  indicated  by  gummy  or 
powdery  substances,  and/or  traces  of 
water  pooling. 

Two  accidents  were  reported  in  which 
dual  magneto  failure  occurred  resulting 
in  forced  landings.  Examination  of  those 
magnetos  revealed  long  term 
deterioration  with  evidence  of  moisture 
contamination.  It  was  also  revealed  that 
the  magnetos  had  not  been  inspected 
per  the  airplane  manufacturer's 
maintenance  instructions,  which 
required  several  internal  magneto 
inspections  before  the  500-hour 
inspection  and/or  overhaul  interval 
recommended  by  Slick  Aircraft  Products 
Division.  Of  the  airplanes  involved,  one 
had  flown  through  rain  at  the  time  of 
failure  and  the  other  had  previous  flights 
in  rain  conditions. 

The  Models  6220  and  6224  pressurized 
magnetos  are  identical  in  design  to  other 
approved  models  except  for  changes 
necessary  for  pressurization.  Several 
thousand  of  these  other  non-pressurized 


magnetos  have  been  in  service  with  no 
reported  moisture  contamination 
problems.  All  of  the  reported  incidents 
of  internal  magneto  moisture 
contamination  have  occurred  on 
turbocharged  engines  such  as  are  used 
on  Cessna  Models  T210L,  T210M. 
T210N.  P210N,  and  T303  airplanes. 
Approximately  50%  of  these  reports 
occurred  after  the  recommended  500- 
hour  inspection  and/or  overhaul 
interval.  Nearly  30%  occurred  between 
400  and  500  hours.  Long  term 
deterioration  was  reported  in  most  of 
these  reports,  indicating  a  lack  of 
internal  magneto  inspections. 

The  FAA  determined  that  the  unsafe 
condition  described  herein  is  likely  to 
exist  or  develop  in  other  airplanes  of  the 
same  type  design,  and  proposed  an  AD 
requiring  initial  and  repetitive 
inspections  for  evidence  of  moisture 
contamination,  and  repair  as  necessary 
on  Cessna  Models  T210L.  T210M, 
T210N.  P210N.  and  T303  airplanes 
equipped  with  Slick  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  Models 
6220  and  6224  pressurized  magnetos. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Five  comments  were  received. 
No  comments  were  received  on  the  cost 
determination.  Three  commenters 
opposed  the  proposed  placard  indicating 
that  it  is  inappropriate  and  unnecessary, 
because  the  pre-flight  magneto  checks 
are  part  of  information  contained  in 
operating  handbooks,  checklists,  and 
other  supplementary  materials.  The 
proposed  placard  requires  pre-flight 
magneto  checks  to  be  conducted  in 
accordance  with  the  Airplane  Flight 
Manual  (AFM)/Pilot'8  Operating 
Handbook  (POH)  Supplement  included 
as  Appendix  1  of  the  AD.  While  the 
procedures  for  conducting  the  pre-flight 
magneto  checks  are  the  same  as 
required  by  the  AFM/POH,  the  AFM/ 
POH  Supplement  adds  requirements 
which  must  be  accomplished  if  the 
magneto  check  exceeds  certain  limits. 
Because  the  pilot  must  be  alerted  to 
this  additional  requirement,  the  FAA 
has  determined  that  the  placard  is  both 
necessary  and  appropriate. 

One  commenter  concurred  with  the 
proposal,  but  recommended  adding  post- 
flight  magneto  checks.  The  FAA  has 
determined  that  the  pre-flight  magneto 
checks  and  periodic  magneto 
inspections  proposed  will  adequately 
address  magneto  contamination 
problems.  One  commenter  opposes  the 
proposal  indicating  the  small  percentage 
of  the  total  number  of  airplanes 
reporting  this  problem  through  the 
Service  Difficulty  Report  (SDR)  Program. 
While  this  program  gives  the  FAA 


indications  of  possible  problems,  it  does 
not  give  the  total  number  of  actual 
occurrences  (the  sum  of  those  reported 
and  those  not).  Those  incidents  reported 
in  the  SDR  served  as  an  indication  of 
contamination  problems  with  certain 
magneto  installations.  The  FAA  has 
determined  that  if  the  contamination 
problems  are  not  properly  addressed, 
dual  magneto  failure  could  possibly 
occur  resulting  in  forced  landing  of  the 
airplane.  Another  commenter  also  made 
reference  to  certain  tests  conducted  on  a 
Cessna  P210  airplane  which  indicated 
large  volumes  of  water  being  required  to 
show  moisture  laden  magnetos.  The 
FAA  has  determined  that  the  validity  of 
those  tests  are,  at  the  least,  questionable 
due  to  alterations  of  the  magneto  air 
supply  system  and  the  use  of  visual 
means  for  determination  of  moisture. 
With  such  an  altered  magneto  air  supply 
system,  visual  observation  of  moisture 
does  not  account  for  wafer  entrainment 
along  surfaces  not  observed. 

Based  on  the  above  comments,  no 
changes  to  the  proposal  are  deemed 
necessary.  However,  one  commenter 
pointed  out  that  the  AFM/POH 
Supplement  called  out  airplane  models 
not  shown  in  the  applicability  statement 
of  the  NPRM.  Accordingly,  the  AFM/ 
POH  Supplement  referred  to  in  the  final 
rule  will  reflect  these  changes.  In 
addition,  minor  editorial  corrections 
were  made  regarding  the  dates  on  the 
service  information  and  who  may 
accomplish  the  requirements  of 
paragraph  (a)  in  the  AD. 

The  FAA  has  determined  that  this 
regulation  only  involves  3,500  airplanes 
at  an  approximate  annual  cost  of  S80  for 
each  airplane,  or  a  total  annual  fleet 
cost  of  $280,000.  No  small  entities 
impacted  by  this  AD  own  sufficient 
airplanes  to  cause  their  cost  of 
compliance  to  equal  or  exceed  the 
significant  thresholds  of  the  Rpgulatory 
Flexibility  Act. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  cr 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
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negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  thJus  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  locabon 
provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  oi  the  Amendmsnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  lOe(g)  (Revised.  Pub.  L.  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    (Amended! 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  Models  T210L,  T210M. 
T210N.  P210N.  and  T303  (all  serial 
numbers]  airplanes  certificated  in  any 
category,  that  are  equipped  with  Slick 
Aircraft  Products  Division,  Unison 
Industries,  bic,  Model  6220  or  6224 
pressurized  magnetos. 
Compliance:  Required  as  indicated,  unless 

already  accompUshed. 
To  preclude  magneto  moisture 

contamination,  which  could  result  in  dual 

magneto  failure,  engine  stoppage,  and  forced 

landing,  accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD. 
accomplish  the  following: 

(1)  Revise  the  "Normal  Procedures'  section 
of  the  Airplane  Flight  Manual  (AFM)  or  the 
airplane  Pilot's  Operating  Handbook  (POH), 
by  inserting  the  AFM/POH  Supplement, 
dated  Apnl  1, 1988,  provided  in  Appendix  1 
of  this  AD. 

(2)  Fabricate  and  install  on  the  instrument 
panel  in  clear  view  of  the  pilot  a  placard  with 
letters  not  less  than  1/10  inches  in  height 
with  the  following  wording: 

"Prior  To  Each  Flight,  Conduct  Magneto 
ChKks  in  Accordance  Widi  AFM/POH 
Suppinnent  Dated  April  1. 1988." 

and  operate  the  airplane  accordingly. 

(3)  The  requirements  of  paragraphs  (a)  (1) 
and  (2)  of  this  AD  may  be  accomplished  by 
the  owner/operator  of  any  airplane  owned  or 
operated  by  him.  The  person  accomplishing 
these  actions  must  make  the  appropriate 
airplane  maintenance  record  entry  per  FAR 
43.9  and  91.173. 

(b)  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD,  inspect  the 
airplanes  in  accordance  with  Paragraph  III  of 
Slick  Aircraft  Products  Division  Service 
Bulletin  SB  1-B8,  daited  April  10, 1988.  and: 


(1)  For  airplanes  operating  for 
compensation  or  hire,  at  intervals  not  to 
exceed  100  hours  TIS  after  the  initial 
inspection,  inspect  the  Model  6220  or  6224,  as 
applicable,  pressurized  magnetos  in 
accordance  with  Paragraph  III  of  Slick 
Aircraft  Products  Division  Service  Bulletin  SB 
1-88,  dated  April  10, 1988.  Prior  to  further 
flight  repair  any  defects  found  in  accordance 
with  the  instructions  contained  in  the  above 
referenced  service  bulletin. 

(2)  For  airplanes  operating  imder  FAR  91, 
after  the  initial  inspection,  at  each  annual 
inspection,  inspect  the  Model  6£20  or  6224,  as 
apphcaUe.  pressurized  magnetoa  in 
accordance  with  Paragraph  Ul  of  Slick 
Aircraft  Products  Division  Service  Bulletin  SB 
l-ea  dated  April  10, 1968.  Prior  to  further 
flight  repair  any  defects  found  in  accordance 
with  the  instructions  contained  in  the  above- 
referenced  service  bulletin. 

(c)  Airplanes  may  be  flown  in  accordance 
with  provisions  of  FAR  21.197  to  a  base 
where  the  requirements  of  this  AD  may  be 
accompUshed. 

(d)  The  lOO-bour  TIS  repetibve  inspection 
interval  specified  in  paragraph  (b)  of  this  AD 
may  be  extended  up  to  an  additional  10  hours 
TIS  to  allow  compliance  with  previously 
scheduled  maintenance. 

(e)  An  equivalent  means  of  compliance 
with  the  requirements  of  this  AD  may  t>e 
used,  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office,  ACE-115C 
Federal  Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois  60018. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  dacument(s) 
referred  to  herein  upon  request  to  Slick 
Aircraft  Products  Division,  Unison 
Industries,  Inc.,  530  Blackhawk  Park 
Avenue,  Rockford,  Illinois  81108  or  may 
examine  these  documents  at  the  FAA, 
Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

This  amendment  becomes  effective  on 
December  26.  1988. 

Issued  in  Kansas  City,  Missouri,  on 
November  16, 198a 
Barry  D.  Clements, 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

Appeadix  1 — FAA  Approved  SuppIoRMat  to 
the  Pilot's  Operating  Handbook  and  FAA 
Approved  Airplane  FUgkl  Manual  for  Caasna 
Models  T210L,  TZIOM,  TZION.  P2iaN.  and 
T303  Series  Aircraft 

Reg.  No. 
Ser.  No. 

This  supplement  must  be  attached  to  the 
FAA  Approved  Airplane  Flight  Manual  on 
which  Slick  Aircraft  Products  Division, 
Unison  Industries.  Inc..  Models  6220  or  6224 
pressurized  magnetos  are  installed.  The 
information  contained  herein  supplements  or 
supersedes  the  basic  manual  only  in  those 
areas  listed.  For  limitations,  procedures,  and 
performance  information  not  contained  in 
this  supplement,  consult  the  basic  Airplane 
Flight  Manual. 


FAA  Approved. 

W.  F.  Horn. 

Manager.  Chicago  Aircraft  CerLj^.^tion 
Office,  FAA  Central  Region. 

Date:  April  1, 1988. 
Section  II.  Limitationa 

No  change. 
Section  III.  Emergency  Procedures 

No  change. 

Section  IV.  Normal  Operating  Procedures 

Before  Takeoff 

Perform  a  magneto  check  of  each  engine  at 
1,700  RPM  as  follows:  move  ignition  switch 
first  to  R  position  and  note  RPM.  Next,  move 
switch  back  to  Both,  to  clear  the  other  set  of 
plugs.  Then,  move  switch  to  the  L  position, 
note  RPM  and  return  the  switch  to  the  Both 
position.  RPM  drop  should  not  exceed  ISO 
RPM  on  either  magneto  or  show  greater  than 
50  RPM  differential  between  magnetos.  If 
there  is  doubt  concerning  operation  of  the 
ignition  system.  RPM  checks  at  higher  engine 
speeds  will  usually  confinn  whether  a 
deficiency  exists. 

Caution 

Many  non-ignition  system  factors  influence 
engine  performance  during  a  magneto  check, 
and  the  replacement  or  repair  of  ignition 
components  may  not  remedy  problems  in  all 
cases.  After  verifying  that  all  non-ignition 
system  related  cause*  for  problems  have 
been  explored,  proceed  with  the  inspection 
procedures  as  stated  below.  If  the  magneto 
check  exceeds  either  of  the  above  limits,  both 
magnetos  must  be  disassembled  and 
inspected  in  accordance  with  Section  IH,  100- 
hour  inspection  of  SHck  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  SB  1-88, 
dated  April  la  198a  or  FAA  approved 
equivahmt  An  abeenoe  of  RPM  drop  may  be 
an  indication  of  faulty  grounding  of  one  side 
of  the  ignition  system  or  should  be  cause  for 
suspicion  that  the  magneto  timing  is  set  in 
advance  of  the  setting  specified.  Check 
ignition  ground  and  magneto  timing. 

FAA  Aproved. 

Date:  April  1. 1988. 
(FR  Doc  88-27157  Filed  11-23-88;  8:45  am] 
BiLLiNO  cone  4aia-u^ 


14  CFR  Part  39 

[Docket  No.  8a-CE-22-AD;  Amdt  39-60801 

Airworthiness  DIrecttves;  Ptper  Models 
PA-60-601,  PA-60-601P,  PA-60-602P 
and  PA-60-700P  Airplanes 

AQENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  Amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Piper  (Aerostar) 
Models  PA-eO-601,  PA-60-eOlP,  PA-60- 
602P  and  PA-6G-70(»'  airplanes.  This 
AD  requires  replacement  and 


modification  of  certain  engine  fluid- 
carrying  hoses  and  associated 
hardware.  This  action  is  prompted  by 
reports  of  burned,  chafed,  buittle  and 
leaking  oil  supply  hoses  which  are 
suspected  in  several  incidents  of  causing 
in-flight  fires.  The  actions  specified  in 
this  AD  will  correct  the  reported 
conditions  and  reduce  the  possibility  of 
in-flight  fires. 

DATES:  Effective:  December  26, 1988. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADoncsSES:  Piper  Aircraft  Corporation 
Service  Bulletin  (SB)  No.  761,  dated 
April  18. 1983,  and  SB  No.  815,  dated 
January  3, 1986,  applicable  to  this  AD 
may  be  obtained  frmn  Piper  Aircraft 
Corporation,  2926  Piper  Drive.  Vero 
Beach,  Florida  32960;  Telephone  (407) 
567-4386.  This  information  also  may  be 
examined  in  the  Rules  Docket,  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558,  601  East  12th    ; 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Mr.  Robert  R.  Goodall,  Aerospace 
Engineer,  Propulsion  Branch.  ACE-140A, 
Atlanta  Aircraft  Certification  Office. 
FAA,  1669  Kioenix  Parkway,  Suite  ZIOC, 
Atlanta,  Georgia  30349;  Telephone  (404) 
991-3810. 
SUPPI^MENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
which  would  require  replacement  and 
rerouting  of  certain  fluid-carrying  hoses 
and  the  proper  securing  of  these  hoses 
on  certain  Piper  (Aerostar)  Model  PA- 
60-601,  PA-60-601P,  PA-60-602P  and 
PA-6O-700P  airplanes  was  published  in 
the  Federal  Register  on  August  9, 1968, 
(53  FR  29912). 

The  proposal  was  prompted  by  a 
National  Transportation  Safety  Board 
Recommendation  that  reported  several 
in-flight  engine  fires  had  occvured  on 
Piper  PA-60  series  airplanes  due  to 
exhaust  system  leaks  and  misrouted  oil 
supply  hoses.  On  February  26, 1986, 
Piper  SB  No.  818  was  issued,  applicable 
to  the  PA-eo  series  airplanes,  and 
required  the  disassembly,  inspection 
and  replacement  of  defective  or  worn 
parts,  and  proper  reassembly  of  the 
exhaust  system.  The  FAA  issued  AD  87- 
07-09,  Amendment  39-5600  (52  FR  11631. 
April  10, 1987),  with  an  effective  date  of 
May  15, 1987,  which  implemented  Piper 
SB  No.  818.  On  April  18, 1983,  Piper 
released  SB  No.  761  requiring 
replacement  and  modification  of  engine 
fluid-carrying  hoses  and  associated 
hardware.  This  action  alleviates  the 
above  stated  hose  conditions  by 
replacing  some  hoses  with  higher 
temperature  rated  hoses,  and  also 


provides  for  rerouting  these  and  other 
serviceable  hoses  for  increased 
clearances  between  the  hoses,  the 
exhaust  stacks,  and  the  turbochargers. 
On  January  3, 1986.  Piper  released  SB 
No.  815  requiring  the  replacement  of  ties 
securing  turbocharger  oil  supply  hoses 
with  metal  clamps  and  hardware  so  as 
to  provide  increased  security  and 
clearance  between  the  hoses,  the 
exhaust  stacks  and  the  turbochargers. 

Since  the  conditions  described  herein 
are  suspected  of  causing  in-flight  fires 
and  are  likely  to  exist  or  develop  in 
other  Piper  Model  PA-60  airplanes  of 
the  same  type  design,  an  AD  was 
proposed  which  would  require 
replacement  and  rerouting  of  certain 
httid-carrying  hoses  and  ^e  proper 
secimilig  of  these  hoses  as  specified  in 
Piper  SB  Nos.  761  and  815  on  the  subject 
airplanes. 

biterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
conunents  were  received.  Subsequent  to 
issuance  of  this  proposal,  the  FAA 
determined  that  certain  Piper  Model 
PA-60-700P  airplanes  were  modified 
during  production  to  comply  with  the 
provision  of  SB  No.  761.  Accordingly,  the 
proposal  has  been  rewritten  to  except 
these  modified  airplanes  from  the 
requirements  of  the  AD.  Since  this 
change  is  clarifying  in  nature  and  does 
not  increase  the  burden  of  the  proposal 
the  amendment  is  being  adopted  without 
additional  rulemaking  procedures. 

The  FAA  has  determined  there  are 
approximately  325  airplanes  affected  by 
this  AD.  The  one-time  cost  of 
implementing  the  AD  is  estimated  to  be 
$1,040  per  airplane.  The  total  cost  is 
estimated  to  be  $338,000  to  the  private 
sector.  The  cost  of  compljring  with  this 
AD  will  not  have  significant  impact  on 
any  small  entities  owning  affected 
airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 


criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOOHESSES". 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  3»-{ AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.a  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.80. 

$39.13    [Aimnded] 

2.  By  adding  the  following  new  AD: 

Piper  (Aeroatai):  AppUes  to  Models  PA-80- 
601  equipped  with  an  automatic  waste 
gate  ctrntroUer  per  Retrofit  Option  106 
(S/N  61-0001-004  through  61-0334-111). 
PA-60-601  (S/N  61-0342-112  through  61- 
0880-8162157),  PA-60-601P  (S/N  61P- 
0157-001  through  61P-O860-6163455),  PA- 
60-602P  (S/N  a2P-0750-8iaS001,  and 
62P-0e61-81 65002  through  60-8365010), 
PA-e0-700P  (S/N  60-8423001  through  60- 
8423025)  airplanes  certificated  in  any 
category. 
Compliance:  Required  within  the  next  50 
hour*  time-in-senrice  after  the  effective 
date  of  this  AD  unless  already 
accomplished 
To  reduce  the  poMibility  of  damage  to  the 
oil  supply  hoses  which,  if  not  corrected,  could 
result  in  an  in-flight  fire,  oil  starvation  and/or 
engine  failure,  accomplish  the  following: 

(a)  For  all  the  above  applicable  airplanes 
except  Model  PA-eO-700P  (S/N  60-8423001 
through  60-8423025)  airplanes,  replace  and 
modify  the  engine  fluid-carrying  hoses  and 
associated  hardware  in  accordance  with  the 
instructions  contained  in  Piper  Service 
Bulletin  (SB)  No.  761,  dated  April  la  1983. 
and  Piper  SB  No.  815,  dated  January  3. 1986. 

(b)  For  Model  PA-eO-700P  Aerostars  (S/N 
60-8423001  through  60-6423025)  airplanes 
replace  and  modify  the  engine  fluid-carrying 
hoses  and  associated  hardward  in 
accordance  with  the  instructions  contained  in 
Piper  SB  No.  815.  dated  January  3. 1986. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  Z1.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  ACE-115A,  Federal  Aviation 
Administration,  1669  F'hoenix  Parkway,  Suite 
210C,  Adanta,  Georgia  30349. 
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All  persons  a^ected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Piper 
Aircraft  Corporation  2926  Piper  Drive, 
Vero  Beach,  Florida  32960;  or  may 
examine  these  documents  at  the  FAA, 
Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

This  amendment  becomes  effective  on 
December  26. 1988. 

Issued  in  Kansas  City.  Missouri,  on 
November  16, 1988. 
Barry  D.  Clenienta, 

Manager,  Small  Airplane  Directorate  Aircraft 
Certification  Service. 
[FR  Doc.  88-27158  Filed  11-23-88:  8:45  am] 

MLUfM  CODC  4tH>-13-M 


UNITEO  STATES  INFORMATION 
AGENCY 

22  CFR  Part  502 
[Rutomsking  No.  4] 

Educational,  Scientiftc  and  Cultural 
Material;  World-Wide  Free  Flow 
(Export-Import)  of  Audio-Visual 
Materials 

agency:  United  States  Information 

Agency. 

action:  Notice  of  temporary  rules. 

summary:  In  compliance  with  an  order 
of  the  United  States  District  Court  for 
the  Central  Diistrict  of  California,  the 
United  States  Information  Agency  (the 
"Agency"  or  "USIA")  on  November  16, 

1987,  published  interim  rules  to  amend 
*  regulations  found  at  22  CFR  Part  502 

which  implement  the  Agreement  for 
Facilitating  the  International 
Circulation  of  Visual  and  Auditory 
Materials  of  an  Educational,  Scientific, 
and  Cultural  Character  ("Beirut 
Agreement  of  1948")  at  52  FR  43753.  On 
May  13, 1988,  the  district  court  found  the 
interim  regulations  unconstitutional  and 
ordered  the  Agency  to  draft  new 
regulations.  By  order  dated  September  9, 

1988,  the  court  required  that  the  new 
regulations  be  promulgated  within  60 
days.  Regulations  were  published  at  53 
FR  45079  on  November  8. 1988.  On 
November  10, 1988,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
stayed  the  district  court's  May  13, 1988, 
and  September  9, 1988,  decisions  for  60 
days.  Accordingly,  the  Agency  will 
resume  operating  under  the  interim 
regulations  published  on  November  16, 
1987,  until  further  notice. 

DATES:  The  temporary  regulations  shall 
become  effective  November  25, 1988. 
addhess:  Merry  Lymn,  Assistant 
General  Counsel,  Room  700.  USIA.  301 


4th  Street,  SW.,  Washington,  DC  20547, 
(202)  485-8829. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merry  Lymn,  Assistant  General  Counsel, 
Room  700,  USIA,  301  4th  Street  SW.. 
Washington,  DC  20547,  (202)  485-8829. 

SUPPLEMENTARY  INFORMATION:  By 

advance  notice  of  proposed  rulemaking 
published  at  52  FR  25384,  July  7, 1987 
(republished  in  its  entirety  because  of 
typesetting  errors  at  52  FR  26156,  July  13, 
1987),  the  USIA  instituted  a  rulemaking 
proceeding  in  response  to  an  order  of 
the  United  States  District  Court  for  the 
Central  District  of  California  in  Bullfrog, 
Inc.  V.  Wick,  646  F.  Supp.  492  (CD.  Cal. 
1986).  The  district  court  held  that  part  of 
the  regulations  implementing  the  Beirut 
Agreement  were  unconstitutional,  and 
enjoined  USIA  from  enforcing  the 
invalidated  sections  of  the  regulations. 
In  addition,  the  court  ordered  that  USIA 
reconsider  six  films  which  had  been 
denied  certification  under  22  CFR  Part 
502.  Consequently,  in  order  to  aid  the 
Agency  in  complying  with  the  district 
court's  order,  the  Agency  requested 
public  comments  as  to  whether  and  how 
the  challenged  regulations  could  be 
redrafted  in  a  way  which  would  both 
satisfy  the  district  court's  ruling  and 
comply  with  the  terms  and  requirements 
of  the  Beirut  Agreement,  as  interpreted 
by  the  United  States,  UNESCO,  and  the 
international  community.  After  review 
of  the  public  coimments  received,  the 
Agency  adopted  interim  regulations.  By 
order  dated  May  13, 1988,  the  court 
invalidated  the  interim  regulations  as 
unconstitutional.  On  September  9, 1988, 
the  court  ordered  the  Agency  to 
promulgate  new  regulations  which  were 
to  become  effective  within  60  days. 
Consequently,  the  Agency  published 
new  interim  regulations  on  November  8, 
1988.  On  November  10, 1988,  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  stayed  the  district  court's  May 
13, 1988,  and  September  9, 1988, 
decisions  for  60  days.  Accordingly,  the 
Agency  will  suspend  temporarily  the 
regulations  set  forth  at  53  FR  45079  on 
November  8, 1988,  and  resume  operating 
under  the  regulations  published  at  52  FR 
43753  November  16. 1987.  The  notice 
published  at  52  FR  43753  is  included 
here  by  reference. 

Findings  and  Conclusions 

The  Agency  concludes  that  it  will 
adopt  the  regulations  set  forth  herein  on 
temporary  basis  effective  November  25, 
1988,  and  will  begin  to  make 
certification  decisions  at  that  time. 

This  decision  does  not  significantly 
effect  the  quahty  of  the  human 
environment  and  is  not  a  major  or 


regulatory  action  under  the  Energy  and 
Conservation  Act  of  1975. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  regulation  §  502.6 
(a)(3),  (4),  (b)(3),  and  (5)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (42 
U.S.C.  3501  through  3520)  and  have  been 
assigned  OMB  Control  Numbers. 

PART  502— (AMENDED] 

The  authority  for  Part  502  continues  to 
read: 

Authority:  5  U.S.C.  301, 19  U.S.C.  2051.  2052. 
22  U.S.C.  1431  etseq.  E.0. 11311.31  FR  13413, 
3  CFR  1966-1970  comp.  page  593. 

§502.6    [Amended] 

2.  In  §  502.6  paragraph  (a)(3)  is 
suspended.  A  new  paragraph  (a)(4)  is 
added  to  read  as  follows: 

(a)  •  •  • 

(4)  Audio  visual  materials  which  are 
deemed  "educational,  scientific  or 
cultural"  for  the  purposes  of  Article  1  of 
the  Beirut  Agreement  of  1948  are  those 
"whose  primary  purpose  or  effect  is  to 
instruct  or  inform  through  the 
development  of  a  subject  or  aspect  of  a 
subject,  or  when  their  content  is  such  as 
to  maintain,  increase  or  diffuse 
knowledge,  and  augment  international 
understanding  and  goodwill,"  as  defined 
below  as  comprising  the  following 
elements: 

(i)  The  content  of  the  audio  visual 
material  is  presented  in  a  primarily 
factual  or  demonstrative  manner. 

(ii)  To  the  extent  that  the  material 
reflects  a  viewpoint  or  viewpoints  which 
purport  to  be  supported  by  factual 
bases,  the  facts  are  not  distorted.  The 


facts  will  be  deemed  distorted  if  they  do 
not  represent  the  current  state  of  factual 
knowledge  of  a  subject  or  aspect  of  a 
subject,  verifiable  by  generally  accepted 
methods,  or  if  the  facts  are  presented  in 
such  a  way  as  to  constitute  hate 
material  (such  as  the  racial  supremacist 
material  involved  in  National  Alliance 
V.  United  States.  710  F.2d  868  (1983)). 

(iii)  To  the  extent  that  the  material 
presents,  promotes,  or  advocates  a 
conclusion  or  viewpoint  for  which 
different  viewpoint(s),  theory(ies)  or 
interpretation(s)  may  exist,  the  material 
acknowledges,  presents  or  refers  to  the 
existence  of  a  difference  of  opinion  or 
other  point  of  view. 

(iv)  The  technical  quality  is  such  that 
it  does  not  interfere  with  the  use  made 
of  the  material. 

In  the  "Summary  of  Content"  section 
of  the  certificate,  the  Agency,  in  its 
discretion,  may  identify  material  that  in 
its  opinion  constitutes  propaganda,  in 
that  it  is  substantially  adapted  to  prevail 
upon,  indoctrinate,  convert,  induce  or  in 
any  other  way  influence  a  viewer  or 
user  with  reference  to  any  specific 
political,  religious  or  economic  views, 
practices,  movements,  causes  or 
systems  or  belief.  Where  an  applicant 
identifies  an  intended  audience  the 
Agency  may  also  express  an  opinion  in 
the  "Summary  of  Content"  section  of  the 
certificate  as  to  whether  that  audience 
possesses  the  background  or  training  to 
understand  the  subject  matter. 

Date:  November  21, 1988. 
Charles  Z.  Wick. 

Director,  United  States  Information  Agency. 
[FR  Doa  88-27287  Filed  11-23-88:  8:45  am] 
nuMQ  cooc  mo-oi-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[T.D.  8234] 

Electronic  Filing  of  Notice  of  Federal 
TaxUen 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  removes 
temporary  regulations  and  adopts  as 
final  regulations  proposed  regulations 
published  in  the  Federal  Register  on 
February  23, 1988,  relating  to  a  notice  of 
Federal  tax  lien  filed  by  the  use  of  an 
electronic  or  magnetic  medium.  These 
regulations  clarify  existing  regulations 
under  section  6323(f)  of  the  Internal 
Revenue  Code  (Code). 


EFFECTIVE  DATES:  The  regulations  are 
effective  for  a  notice  of  Federal  tax  lien 
filed  on  or  after  February  23, 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ada  S.  Rousso  of  the  Office  of  the 
Assistant  Chief  Counsel.Income  Tax 
and  Accounting,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington.  DC  20224.  Attention: 
CC:CORP:T:R  (202-566-4104.  not  a  toll- 
free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  23. 1988.  the  Federal 
Register  published  temporary 
regulations  (52  FR  5269)  (1988-16 1.R.B. 
24)  and  proposed  regulations  (53  FR 
5279)  (1988-16 1.R.B.  33]  under  section 
6323(f]  of  the  Code  relating  to  a  notice  of 
Federal  tax  lien  filed  by  the  use  of  an 
electronic  or  magnetic  medium, 
clarifying  existing  regulations  under 
section  6323(f)  of  the  Code.  No  written 
comments  were  received.  A  public 
hearing  was  neither  requested  nor  held. 
Accordingly,  the  temporary  regulations 
are  removed  and  the  proposed 
regulations  are  adopted  as  final 
regulations  by  this  Treasury  decision. 

In  General 

This  docimient  amends  the 
Administrative  Regulations  (26  CFR  Part 
301)  under  section  6323  of  the  Code. 
These  regtdations  clarify  that  the  term 
"Form  668"  includes  a  notice  of  Federal 
tax  lien  filed  by  the  use  of  an  electronic 
or  magnetic  medium  where  the  law  of 
the  state  in  which  a  notice  of  Federal 
tax  lien  is  filed  permits  such  method  of 
filing. 

Section  6321  of  the  Code  imposes  a 
lien  in  favor  of  the  United  States 
whenever  a  person  liable  for  any  tax 
neglects  or  refuses  to  pay  the  tax  after 
demand.  For  such  lien  to  be  valid  as 
against  any  purchaser,  holder  of  a 
security  interest,  mechanic's  lienor,  or 
judgment  lien  creditor,  a  notice  of  the 
lien  must  be  filed  which  meets  the 
requirements  of  section  6323(f).  Section 
6323(f)(3)  provides  that  the  form  and 
content  of  the  notice  referred  to  in 
section  6323(a)  shall  be  prescribed  by 
the  Secretary,  and  that  such  notice  is 
valid  notwithstanding  any  other 
provision  of  law  regarding  the  form  or 
content  of  a  notice  of  lien. 

Notice  of  Lien  May  Be  Filed  by  the  Use 
of  an  Electronic  or  Magnetic  Medium 

Section  301.6323(f}-l(c)  of  die 
regulations  provides  that  notice  of  a 
Federal  tax  lien  "shall  be  filed  on  Form 
668,  'Notice  of  Federal  Tax  Lien  under 
Internal  Revenue  Laws'."  These  final 
regulations  clarify  that  the  term  "Form 


668"  includes  both  a  Form  668  printed  on 
paper  and  a  Form  868  filed  by  the  use  of 
an  electronic  or  magnetic  medium  if  the 
law  of  the  state  in  which  the  notice  is 
filed  permits  a  notice  of  Federal  tax  lien 
to  be  filed  by  the  use  of  such  medium. 
The  use  of  a  non-paper  form  will  not 
affect  the  decision  to  place  a  notice  of 
lien  on  file  and  will  not  significantly 
affect  the  timing  of  issuance  of  a  notice 
of  lien.  Rather,  the  use  of  a  non-paper 
form  merely  simplifies  the  manner  of 
transmitting  information  to  a  state  after 
a  lien  is  determined  to  be  valid  and  any 
remaining  issues  are  resolved.  Paper 
forms  will  continue  to  be  used  in  states 
that  do  not  permit  electronic  or  magnetic 
filing. 

The  use  of  electronic  or  magnetic 
media  to  file  a  notice  of  tax  lien  will 
enable  the  Internal  Revenue  Service  to 
better  serve  the  public  by  (a)  reducing 
the  time  it  takes  to  notify  the  public  that 
a  lien  exists;  (b)  reducing  the  amount  of 
paperwork  necessary  to  file  a  notice; 
and  (c)  in  certain  cases,  eliminating  or 
reducing  the  cost  of  fding  a  notice  of 
lien,  which  cost  is  generally  billed  to  the 
taxpayer  involved. 

Refiling  a  Notice  of  Lien 

Section  6323(g)  of  the  Code  and 
§  301.6323(g)-l  of  the  regulations,  which 
govern  the  refiling  of  a  notice  of  Federal 
tax  lien,  do  not  require  a  particular  form 
to  be  used  in  refiling  a  notice  of  Federal 
tax  lien.  Therefore,  an  amendment  to  the 
regulations  is  not  necessary  to  allow  a 
notice  of  Federal  tax  lien  to  be  refiled  by 
the  use  of  any  electronic  or  magnetic 
medium  permitted  by  the  state  in  which 
the  notice  is  refiled. 

Special  Analyses 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply.  Accordingly, 
the  fmal  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibilify  Act  (5  U.S.C.  Chapter  6). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Lauren  G.  Shaw  of  the 
Office  of  the  Assistant  Chief  Counsel. 
Financial  Institutions  and  Products. 
Internal  Revenue  Service.  However. 
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personnel  from  other  ofiices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

LUt  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement. 
Penalties.  Pensions,  Statistics,  Taxes, 
Disclosure  of  information.  Filing 
requirements. 

Adoption  of  Amenflments  to  the 
Regulations 

Accordingly,  Part  301  of  Title  26  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  301-{  AMENDED] 

Paragraph  1.  The  authority  for  Part  301 
is  amended  as  follows: 

(1)  By  removing  the  following  citation: 

Authority:  28  U.S.C.  7805  *  *  *  Section 
3<n.6323(f)-lT(c)  is  also  issued  under  28 
U.S.C  6323(f)(3);  and 

(2)  By  adding  the  following  citation: 

Authority.  26  U.S.C  7805  *  *  'Section 
301.6323(fH1)(c)  is  also  issued  under  28 
U.S.C.  6323(f)(3). 

Par.  2.  26  CFR  Part  301  is  amended  as 
follows: 

§301.6323<f)-11    [Rwnovcd] 

(1)  By  removing  S  301.6323(f)-lT:  and 

(2)  By  revising  S  301.6323(f)-l(c)  to 
read  as  follows: 


9301.6323(fh1 
fonii. 


Place  for  filing  notice; 


(c)  Form — (1)  In  general.  The  notice 
referred  to  in  §  301.6323(a)-l  shall  be 
filed  on  Form  668,  "Notice  of  Federal 
Tax  Lien  Under  Internal  Revenue 
Laws".  Such  notice  is  valid 
notwithstanding  any  other  provision  of 
law  regarding  the  form  or  content  of  a 
notice  of  lien.  For  example,  omission 
from  the  notice  of  lien  of  a  description  of 
the  property  subject  to  the  lien  does  not 
affect  the  validity  thereof  even  though 
State  law  may  require  that  the  notice 
contain  a  description  of  the  property 
subject  to  the  lien. 

(2)  Form  668  defined.  The  term  "Form 
668"  generally  means  a  paper  form. 
However,  if  a  state  in  which  a  notice 
referred  to  in  S  301.6323(a)-l  is  filed 
permits  a  notice  of  Federal  tax  lien  to  be 
filed  by  the  use  of  an  electronic  or 
magnetic  medium,  the  term  "Form  668" 
includes  a  Form  668  filed  by  the  use  of 
any  eleetronic  or  magnetic  medium 
permitted  by  that  state.  A  Form  668  must 


identify  the  taxpayer,  the  tax  Uability 
giving  rise  to  the  lien,  and  the  date  the 
assessment  arose  regardless  of  the 
method  used  to  file  the  notice  of  Federal 
tax  lien. 
•        *        •        •        • 

Latvrance  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

November  2, 1988.  Approved: 

O.  Donaldson  Chapoten, 

Assistant  Secretary  of  the  Treasury. 

[PR  Doc  88-27232  Filed  11-23-88;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  aiKl  Heaitli 
Adminietration 

29  CFR  Part  1978 

Rules  Implementing  Section  405  of  ttie 
Surface  Transportation  Assistance  Act 
of  1982 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

action:  Final  rule. 

summary:  Section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(hereinafter  the  "STAA").  Pub.  L.  97-424, 
96  Stat.  2097, 2157-58,  enacted  January  6, 
1983  (49  U.S.C.  app.  2301  et  seq.), 
provides  protection  to  employees  in  the 
trucking  industry  from  discrimination 
because  of  activity  related  to 
commercial  motor  vehicle  safety  and 
health  matters.  On  November  21, 1986, 
OSHA  published  an  interim  final  rule 
which  provided  for  rules  of  practice  and 
procedure  to  implement  section  405  of 
STAA.  At  that  time  the  agency 
requested  comments  concerning  the 
interim  final  rules.  Since  then,  the 
agency  has  received  several  comments 
from  interested  parties  and  the  U.S. 
Supreme  Court  has  ruled  on  an 
important  provision  in  STAA.  OSHA 
has  reviewed  those  comments  and  the 
Court's  decision  and  it  now  adopts  these 
rules  which  have  been  revised  to  a 
certain  extent  to  comply  with  the 
Court's  ruling  on  the  statute  and  its 
method  of  implementation  and  to 
address  problems  perceived  by  the 
agency  or  the  commentators. 

DATES:  These  rules  are  effective 
December  27, 1988.  They  apply  to  all 
cases  docketed  on  or  after  that  date. 
They  also  apply  to  further  proceedings 
in  cases  then  pending,  except  to  the 
extent  that  their  application  would  be 
infeasible  or  would  work  an  injustice,  in 
which  event  present  rules  {i.e.,  those 
published  at  51  FR  42091]  apply. 
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(202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Proceeilings 

On  November  21, 1986.  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  in  the 
Federal  Register  an  Interim  Final  Rule 
promulgating  rules  which  implemented 
section  405  of  STAA.  51  FR  42091-42095. 
In  addition  to  promulgating  the  interim 
final  rule,  OSHA's  notice  included  a 
request  for  public  comment  on  the 
interim  rules. 

In  response,  five  organizations  and 
individuals  filed  conunents  with  the 
agency.  These  commentators 
represented  the  full  spectrum  of  those 
who  will  be  affected  by  the  rules.  The 
International  Brotherhood  of  Teamsters, 
a  labor  organization  representing  a 
significant  portion  of  drivers  covered  by 
STAA,  filed  a  comment  which  supported 
the  rules  as  drafted.  Two  trucking 
industry  associations,  American 
Trucking  Association  Inc.  (ATA)  and 
Specialized  Carriers  and  Rigging 
Association  (SCRA),  filed  comments, 
which  generally  supported  the  rule  but 
also  pointed  to  specific  problems  which 
they  perceived  in  the  rules.  In  addition, 
two  attorneys,  Michael  C  Towers  of 
Fisher  and  Phillips,  Atlanta,  Georgia, 
and  Jeffrey  I.  Pasek  of  Cohen,  Shapiro, 
Polisher,  Shiekman  and  Cohen, 
Philadelphia,  Pennsylvania,  who  have 
participated  in  section  405  proceedings, 
filed  comments  which  address  both 
specific  problems  they  faced  under 
practice  prior  to  rule  promulgation  and 
also  problems  that  they  perceive  under 
the  interim  rule. 

After  promulgation  of  the  interim  rule, 
in  Brock  v.  Roadway  Express,  Inc.,  — 
U.S.  — ,  107  S.  Ct.  1740  (1987),  the 
Supreme  Court  ruled  on  a  constitutional 
challenge  to  the  temporary 
reinstatement  provision  in  STAA.  (49 
U.S.C.  app.  2305(c)(2)(A)).  The  Supreme 
Court's  ruling,  which  upheld  the 
constitutionality  of  that  statutory 
provision  and  the  rules  promulgated 
thereunder,  directly  affected  several  of 
the  rules  and  accordingly,  OSHA  has 
decided  to  redraft  certain  subsections  of 
the  rule  to  better  comport  with  the 
Supreme  Court's  holding. 

Following  the  receipt  of  the  comments 
and  the  issuance  of  the  decision  in 
Brock  V.  Roadway  Express,  Inc.,  id. 
hereinafter  "Roadway  Express"], 
OSHA  has  reviewed  the  comments  and 
the  decision  and,  in  response,  has 


developed  a  final  rule  which  makes 
some  changes  in  the  interim  final  rule. 
Other  changes  urged  by  commentators 
were  considered  but  rejected.  OSHA 
addresses  the  comments  and  the 
changes  in  the  discussion  which  follows. 
The  comments  and  OSHA's  response 
are  discussed  seriatim  in  the  order  of  the 
provisions  of  the  rule. 

Definitions 

OSHA  received  only  one  comment  on 
the  definition  section.  SCRA  questioned 
whether  the  meaning  of  "employee"  as 
defined  in  S  1978.101(d)  included  the 
employee  of  an  independent  contractor. 

OSHA  believes  that  a  person  is  an 
employee,  whether  he  or  she  works  for  a 
major  multistate  trucking  firm  or  for  an 
independent  contractor,  if  that  person 
meets  the  criteria  found  in  49  U.S.C. 
2301,  i.e.,  if  that  person  drives  in 
interstate  commerce  a  vehicle  which 
meets  the  criteria  of  the  definition  of 
"commercial  motor  vehicle"  foimd  at  49 
U.S.C.  app.  2301(1)  and  is  employed  by  a 
commercial  motor  carrier  as  that  term  is 
defined  in  a  new  definition  in  the 
regulation  at  S  1978.101(e).  For  example, 
if  an  independent  contractor  is  a  motor 
carrier  and  has  an  employee  who  drives 
a  vehicle  in  interstate  commerce  which 
has  a  gross  vehicle  weight  rating  of  ten 
thousand  or  more  pounds,  that  employee 
is  covered  by  section  405.  Because  the 
statute  and  rule  did  not  previously 
provide  a  definition  for  "commercial 
motor  carrier,"  OSHA  has  added  a 
definition  at  S  1978.101(e). 

OSHA  also  notes  that  the  definition  of 
"employee"  specifically  includes  an 
independent  contractor  if  that  person 
personally  operates  the  commercial 
motor  vehicle  in  interstate  commerce.  In 
that  instance,  if  the  independent 
contractor  insisted  upon  meeting  DOT 
regulations  and  subsequently  the 
company  which  had  contracted  with 
him  refused  to  honor  the  contract 
because  of  the  independent  contractor's 
safety  activity,  the  independent 
contractor  has  the  right  to  complain  to 
OSHA  about  such  adverse  action. 

Filing  of  Complaint 

SCRA  has  suggested  that  S  1978.102(c) 
be  changed  because  the  rule  permits  the 
filing  of  section  405  cases  with  "any 
OSHA  officer  or  employee,"  with  the 
result  that  the  employer  would  have  to 
travel  to  a  remote  location  to  contest  the 
filing.  This  comment  misapprehends 
OSHA  practice  and  the  intent  of  the 
rule.  Section  1978.102(c)  simply  permits 
the  employee  to  file  at  a  convenient 
location.  Thereafter.  OSHA  will  assign 
the  case  to  a  regional  office  responsible 
for  enforcement  activities  in  the 
geographical  area  where  the  employee 


resides  or  was  employed.  Usually,  this 
location  is  equally  convenient  to  the 
employer,  since  most  employees  are 
domiciled  near  the  terminal  which  may 
have  discriminated  against  them.  Thus, 
OSHA  does  not  see  this  rule,  which 
permits  quick  and  convenient  filing  of  a 
complaint,  to  impinge  unduly  upon 
employer  or  employee. 

In  S  1978.102(f).  OSHA  has  made  a 
change  in  accordance  with  Roadway 
Express  and  several  comments.  The 
interim  rule  called  for  OSHA  to  notify 
the  "named person" i.e.,  the  person 
against  whom  the  complaint  had  been 
filed,  of  the  filing  of  a  complaint  without 
transmittal  of  the  actual  complaint  filed 
by  the  employee.  Several  commentators 
suggested  that  this  withholding  of  the 
actual  complaint  is  unfair.  Likewise,  the 
Supreme  Court  has  suggested  that  the 
named  person  be  given  notice  of  the 
complaint  and  the  substance  of  the 
relevant  evidence  to  satisfy  due  process 
requirements.  Roadway  Express,  107  S. 
Ct.  at  1748.  Accordingly.  OSHA  has 
changed  102(f)  to  provide  that,  upon 
receipt  of  a  valid  section  405  complaint, 
the  agency  will  transmit  to  the  named 
person  a  copy  of  the  complaint  as  filed 
by  the  complainant,  as  long  as  the 
complaint  does  not  identify  any 
potential  confidential  witnesses. 

Nevertheless,  OSHA  notes  that  often- 
times the  complaint  as  received  from  the 
employee  is  frequently  an  inarticulate, 
non-legal  statement  of  the  facts  as  a 
non-lawyer  perceives  them.  After 
receipt  and  transmittal  of  the  complaint, 
when  OSHA  conducts  its  investigation, 
the  agency  may  discover  evidence 
which  expands  or  narrows  the  basis  and 
the  scope  of  the  complaint's  allegation. 
See  NLRB  v.  Indiana  &■  Michigan 
Electric  Co..  318  U.S.  9. 18  (1942).  Of 
course,  as  provided  for  in  the  new 
§  1978.103(b)  (discussed  below),  if  the 
nature  or  scope  of  the  investigation 
changes.  OSHA  shall  notify  the  named 
person  of  any  new  or  additional  bases 
for  the  claim  of  discrimination. 

Investigation 

In  response  to  Roadway  Express  and 
several  comments.  OSHA  has 
significantly  revamped  §  1978.103(b).  In 
Roadway  Express,  the  Court  upheld  the 
facial  constitutionahty  of  the  statute  and 
the  regulations  under  the  Due  Process 
clause  of  the  Fifth  Amendment  and  thus 
ruled  that  the  statute's  provision 
permitting  temporary  reinstatement  of  a 
discharged  employee  after  a  preliminary 
investigation  and  issuance  of  findings 
and  order  was  permissible.  However,  in 
the  Court's  analysis  of  the  facts,  because 
the  record  failed  to  show  that  OSHA 
investigators  had  informed  Roadway  of 
the  substance  of  the  evidence  to  support 


reinstatement  of  the  discharged 
employee,  the  plurality  concluded  that 
the  statute  and  OSHA's  rules  were 
unconstitutionally  applied. 

Under  OSHA's  reading  of  this 
decision,  it  has  been  determined  that, 
while  OSHA's  current  procedures  are 
facially  constitutional,  the  rule 
governing  the  investigation  process 
should  be  changed  to  permit  a  more 
clear-cut  and  orderly  exchange  of 
information  at  the  investigative  phase. 
Thus,  as  noted  above.  OSHA  will 
provide  to  the  named  person  a  copy  of 
the  employee  complaint.  Additionally. 
OSHA  has  changed  S  1978.103(b)  to 
provide  for  the  named  person's  apprisal 
of  any  new  or  amended  charges  which 
may  have  been  discovered  during  the 
course  of  the  investigation,  and  OSHA 
has  also  added  a  new  section. 
S  1978.103(c),  which  provides  for  giving 
the  named  person  notice  of  the 
substance  of  the  evidence  which 
supports  the  complaint,  if  OSHA  has 
reason  to  believe  that  it  may  be 
necessary  to  order  temporary 
reinstatement  of  the  complainant.  In 
addition  to  providing  the  named  person 
with  the  substance  of  the  relevant 
evidence  supporting  a  finding  of 
discrimination  and  temporary 
reinstatement  S  1978.103(c)  provides  the 
named  person  the  opportunity  to  meet 
with  the  investigator  to  submit  rebuttal 
evidence. 

When  OSHA  provides  the  named 
person  with  notice  of  the  substance  of 
the  relevant  supporting  evidence.  OSHA 
shall  provide  the  named  person  with  a 
synopsis  of  the  evidence  and  may 
provide  sanitized  witness  statements. 
However.  OSHA  will  not  provide  the 
names  of  the  witnesses  and.  if  the 
statements  cannot  be  sanitized  to  the 
extent  that  the  identity  of  the  witnesses 
is  protected.  OSHA  will  not  provide  the 
written  statements  themselves,  but 
instead  it  will  provide  the  company  with 
the  substance  of  the  evidence. 

This  decision  to  withhold  names  and 
copies  of  statements  has  been  made  in 
conformity  with  the  Department  of 
Labor's  longstanding  practice  of 
protecting  ^e  identity  of  confidential 
witnesses.  See.  e.g.  Stephenson 
Enterprises  Inc.  v.  Marshall,  578  F.2d 
1021. 1025  (5th  Cir.  1978);  Hodgson  v. 
Charles  Martin  Inspectors  of  Petroleum 
Inc.,  459  F.2d  303  (5th  Cir.  1972).  See  also 
Roviaro  v.  U.S.,  353  U.S.  53  (1957). 
OSHA  takes  statements  from  witnesses 
with  the  promise  that  witness  identity 
will  not  be  disclosed  unless  and  until  a 
witness  is  called  to  testify  at  trial.  This 
decision  to  withhold  names  is  a 
commonsense  approach  to  a  particularly 
difficult  problem.  The  government  is 
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investigating  in  these  cases  because  an 
employee  has  accused  an  employer  of 
discrimination  after  the  employee 
contacted  or  threatened  to  contact  the 
government.  Fellow  employees,  who  are 
often  the  best  sources  of  information 
concerning  the  allegation  of 
discrimination,  are  unlikely  to  come 
forward  with  the  correct  information  if 
they  perceive  that  the  employer  will 
learn  of  their  identity,  particularly  in 
cases  such  as  these  where  the  employer 
is  accused  of  discriminating  against 
employees  who  contact  the  government. 
Any  premature  disclosure  of  witness 
identities  at  an  early  stage  prior  to 
hearing  will  likely  hinder  an  effective 
investigation. 

OSHA's  analysis  of  Roadway 
Express,  leads  to  the  conclusion  that  the 
Court  did  not  require  disclosure  of  the 
names  of  confidential  witnesses.  Indeed. 
OSHA  has  concluded  that  the  plurality's 
holding  supports  OSHA's  decision.  The 
plurality  held  that  the  minimum  that  due 
process  requires  is  notice  of  the 
employee's  allegations,  "notice  of  the 
substance  of  the  relevant  supporting 
evidence"  and  the  opportunity  to  rebut 
that  evidence  in  writing  and  in  meetings 
with  OSHA.  107  S.  Ct.  1748.  At  no  point 
in  the  plurahty  decision  does  the  court 
require  OSHA  to  provide  the  names  or 
identities  of  the  witnesses.  In  fact,  in 
three  separate  places  in  the  plurality 
opinion,  the  court  distinguishes  between 
the  term  "substance  of  the  evidence" 
and  a  witness'  statement.  Additionally. 
OSHA  notes  that  Justice  Brennan  also 
discusses  OSHA's  obligation  in  terms  of 
provision  of  the  substance  of  evidence 
as  opposed  to  furnishing  actual  witness 
statements.  Accordingly,  under  the  new 
rule  at  S  1978.103(c).  OSHA  will  not 
disclose  to  the  named  person  the 
identities  of  confidential  witnesses. 

However,  recognizing  that  the 
employer  has  a  constitutional  right  to 
know  the  substance  of  the  relevant 
evidence  supporting  OSHA's 
preliminary  finding,  OSHA.  as  it  has  in 
the  past,  will  disclose  to  the  employer 
the  substance  of  the  evidence  by 
meeting  with  the  named  person  to 
discuss  the  evidence,  and  to  provide 
sanitized  copies  of  witness  statements. 
if  such  provision  will  not  jeopardize  the 
identity  of  witnesses.  If  there  is  no  way 
to  sanitize  the  statements,  OSHA  will 
discuss  with  the  employer  the  substance 
of  the  relevant  evidence  contained  in 
those  statements  without  providing  the 
actual  statements. 

During  or  after  the  disclosure  meeting, 
the  named  person  may  furnish  rebuttal 
evidence.  However,  due  to  the 
Congressional  mandate  that  section  405 
proceedings  be  conducted  expeditiously, 


OSHA  cannot  permit  a  named  person 
any  more  than  five  days  after 
notification  to  present  rebuttal  evidence, 
unless  the  interests  of  justice  so  require. 
After  OSHA  has  considered  the  rebuttal 
evidence,  it  will  issue  findings  and,  if 
necessary,  a  preliminary  order. 

Issuance  of  Findings  and  the  Preliminary 
Order 

OSHA  received  several  comments 
from  the  trade  associations  regarding 
the  award  of  attorney's  fees  to  the 
complainant  if  complainant  prevails. 
SCRA  requested  that  9 1978.104  be 
redrafted  to  permit  award  of  attorney's 
fees  to  the  named  person  if  he  or  she 
prevailed.  However,  neither  the  statute 
nor  the  legislative  history  permit  an 
interpretation  of  the  statutory  language 
to  provide  award  of  attorney's  fees  to 
the  named  person.  The  statutory 
language  specifies  that  the  Secretary 
may  award  attorney's  fees  only  to  a 
complainant  if  he  or  she  prevails.  There 
is  no  mention  of  award  of  attorney's 
fees  to  any  other  party.  Relying  on  the 
fundamental  canon  of  construction, 
expressio  unius  est  exclusio  alterius, 
OSHA  has  concluded  that,  since 
Congress  mentioned  only  the 
complainant  in  the  statutory  provision 
regarding  fees,  Congress  must  have 
intended  to  exclude  an  award  of 
attorney's  fees  to  the  named  person. 
Thus,  OSHA  is  unable  to  agree  with 
SCRA's  comment.  Moreover,  OSHA 
notes  that  the  Secretary  has  already 
addressed  this  question  in  Abrams  v. 
Roadway  Express.  Inc.,  84-STA-2.  May 
23. 1985.  wherein  the  Secretary 
concluded  that  the  statute  did  not 
authorize  the  award  of  fees  to  an 
employer. 

In  connection  with  9 1978.104.  which 
provides  for  OSHA's  issuance  of 
findings  and  a  preliminary  order  which 
may  award  attorney's  fees,  among  other 
things,  ATA  commented  that  the  rule  as 
it  relates  to  §  1978.109  is  ambiguous  vdth 
regard  to  an  employer's  liability  for 
attorney's  fees.  ATA  states  that 
9 1978.109  does  not  provide  specifically 
for  vacation  of  a  preliminary  order  by 
OSHA  which  awarded  attorney's  fees 
and  accordingly,  it  believes  that  a 
named  person  may  incur  some  liability 
for  OSHA's  preliminary  order  award  of 
fees.  However.  OSHA  notes  in  response 
that  9 1978.109(c)(4)  specifically  states 
that  when  the  Secretary  determines  that 
the  named  person  did  not  violate  the 
Act,  "the  final  order  shall  deny  the 
complaint."  The  Secretary's  order  is  the 
final  order  of  the  Department  and  it 
takes  precedence  over  all  previous 
orders  and  rulings.  Consequently,  if  the 
Secretary  finds  no  validity  to  an 
employee's  complaint,  there  can  be  no 


basis  on  which  to  award  any  damages 
to  complainant,  including  attorney's 
fees. 

Attorney  Towers  commented  that 
9 1978.104(a)  should  provide  for  detailed 
findings  of  fact  by  OSHA  at  the 
conclusion  of  its  investigation.  OSHA 
agrees  that  its  findings  should  be 
sufficiently  detailed  as  to  apprise  the 
parties  of  the  complained  of  activity  and 
the  facts  upon  which  OSHA  has  based 
its  determination  regarding  whether  a 
violation  of  the  statute  occurred. 
However,  OSHA  believes  that  it  is  not 
necessary  to  specify  in  its  rule  the 
elements  which  must  be  found  in  each 
finding  of  fact  issued  by  OSHA.  The 
amount  of  detail  and  explanation  in  the 
findings  depends  on  the  facts  of  each 
case.  Accordingly.  OSHA  will  not  revise 
9 1978.104  to  specify  the  amount  of 
detail  in  its  investigative  findings. 

Scope  of  Rules,  Notice  of  Hearing: 
Litigation  Complaint 

Attorney  Pasek  commented  on 
9 1978.106(d);  he  believed  that  the  rule 
should  provide  for  the  filing  of  a 
litigation  complaint  to  frame  the  issues 
for  trial.  OSHA  has  determined  for 
several  reasons  that  this  would  be  an 
unnecessary  step  and  has  chosen  not  to 
implement  such  a  rule.  First,  the  findings 
of  fact  issued  by  OSHA  in  most 
circumstances  should  be  sufficiently 
detailed  to  apprise  the  parties  of  the 
legal  and  factual  issues  presented  in  the 
matter.  Moreover,  a  requirement  that  the 
prosecuting  party  file  a  litigation 
complaint  after  issuance  of  findings  and 
the  filing  of  objections  thereto  would 
only  tend  to  delay  the  proceedings 
which  are  to  be  conducted  in  a  very 
time-shortened  process.  The 
Congressional  mandate  is  that  the 
Department  is  to  conduct  hearings 
expeditiously  after  the  filing  of 
objections.  Given  Jhat  the  findings  and 
objections  have  already  served  to 
narrow  the  issues  and  given  the  need  for 
an  exppditiously  conducted  hearing, 
OSHA  has  decided  that  the  current  rule 
at  9 1978.106(d)  which  provides  for  the 
filing  of  a  prehearing  statement  of 
positions,  if  ordered  by  the  judge,  is 
sufficient  to  give  the  parties  notice  of  the 
issues  and  the  remedy  sought. 

Parties 

Section  1978.107  generated  a  number 
of  comments  regarding  the  role  of  the 
Assistant  Secretary  in  administrative 
hearings.  Section  1978.107(a)  provides 
that  if  the  Assistant  Secretary  finds 
reasonable  cause  to  believe  the 
employee's  complaint,  the  Assistant 
Secretary  will  ordinarily  be  the 
prosecuting  party  at  any  administrative 


hearing  conducted  pursuant  to 
9 1978.106.  Section  1978.107(b)  provides 
that  if  no  merit  to  the  employee's 
complaint  is  found  at  the  investigative 
level,  the  Assistant  Secretary  will 
ordinarily  not  participate  in  the  hearing. 
SCRA  and  ATA  commented  that  this 
rule  is  unfair  in  that  it  does  not  permit 
the  Assistant  Secretary  to  provide 
assistance  to  the  employer  when  OSHA 
has  found  no  merit  to  the  employee's 
complaint.  SCRA  has  proposed  that,  to 
remedy  this  unfairness,  OSHA  set  up  a 
"public  defender"  office  which  will 
defend  the  employer's  actions  in  cases 
arising  under  9 1978.107(b).  Similarly. 
ATA  and  Attorney  Towers  believed  that 
OSHA  should  participate  in  the  hearings 
even  when  the  agency  has  found  no 
merit  to  the  complaint. 

OSHA  has  carefully  considered  these 
comments  and  finds  that  the 
commentators  have  misunderstood  the 
purpose  of  the  statute  and  the  manner  in 
which  the  rules  implement  the  statute. 
The  purpose  of  the  statute  is  to  ensure 
that  the  government's  channels  of 
information  are  not  dried  up  by 
employer  intimidation  of  prospective 
complainants  and  witnesses.  Brock  v. 
Roadway  Express.  Inc.,  supra,  107  S.  Ct. 
1745.  See  also.  NLRB  v.  Scrivener.  405 
U.S.  117. 122  (1972);  Mitchell  v.  Robert 
De  Mario  Jewelery.  Inc..  361  U.S.  288. 
292;  Square  D.  Company  v.  Donovan. 
709  F.2d  335.  (5th  Cir.  1983)  (long-term 
effect  and  primary  purpose  of 
antiretaliation  suits  is  to  promote 
effective  enforcement  of  statutes  by 
protecting  employee  communications 
with  governmental  authorities.)  As 
Congress  noted  in  the  legislative  history 
to  STAA: 

the  Section  was  considered  necessary  to 
encourage  "whistle-blowing"  by  employees. 
Enforcement  of  commercial  motor  vehicle 
safety  laws  and  regulations  is  possible  only 
through  an  effort  on  the  part  of  the  employer, 
employees.  State  safety  agencies,  and  the 
Department  of  Transportation.  Therefore,  the 
committee  considered  it  necessary  to 
specifically  provide  protection  for  those 
employees  who  are  discharged  or 
discriminated  against  for  exercising  their 
rights  and  responsibilities  under  this  title. 

Senate  Commerce  Committee  Section  by 
Section  Analysis  of  Title  IV,  S.  3044. 
Commercial  Motor  Vehicle  Safety,  97th 
Cong..  2d  Sess..  128  Cong.  Rec.  S  14028 
(Dec.  7. 1982). 

Based  on  this  reasoning.  OSHA  has 
found  that  it  is  extremely  important  that, 
if  the  Assistant  Secretary  determines 
that  section  405  has  been  violated,  the 
case  be  properly  prosecuted  at  a  hearing 
to  ensure  that  the  government's 
channels  of  communication  with 
employees  are  kept  open.  Accordingly. 


the  Solicitor  will  normally  prosecute  this 
type  of  claim. 

On  the  other  hand,  if  after  an 
investigation  OSHA  does  not  find 
reasonable  cause  to  believe  the 
employee's  complaint,  in  essence  OSHA 
does  not  believe  that  the  government's 
channels  of  information  have  been 
interfered  with  and  accordingly,  the 
government's  interest  in  protecting 
whistleblowing  is  not  as  likely  to  be 
implicated  in  a  hearing.  For  that  reason, 
OSHA  will  ordinarily  not  participate  in 
such  a  hearing. 

ATA  and  SCRA  urge  that  this  position 
is  unfair  in  that  it  denies  the  named 
person  the  benefit  of  the  govenunent's 
investigative  report  and  expertise. 
However,  a  requirement  that  OSHA 
appear  to  defend  its  investigative 
findings  does  not  further  any 
governmental  purpose,  for  the 
government  has  preliminarily,  at  least, 
concluded  that  whisUeblowing  is  not 
implicated  in  the  hearing,  and 
appearance  at  a  hearing  would  use  up 
scarce  resources. 

Furthermore,  the  hearing  is  conducted 
de  novo  and  is  not  a  review  of  OSHA's 
findings.  OSHA's  conclusions  are  no 
longer  directly  at  issue.  Instead  the 
critical  factors  at  the  hearing  are  the 
evidence  adduced  by  the  complainant  as 
prosecuting  party  and  the  employer's 
rebuttal  of  that  evidence.  Since  the 
employer  knows  the  true  reasons  for  the 
employment  action  and  can  best  adduce 
facts  to  support  its  reasons  for  taking 
that  action,  the  party  in  the  best  position 
to  refute  the  complainant's  evidence  is 
the  named  person.  The  Assistant 
Secretary  will  not  have  any  special 
knowledge  of  the  employer's  reasons  for 
the  discharge  or  other  action  and  thus, 
would  not  likely  be  able  to  contribute  to 
the  proceeding. 

In  a  related  comment.  Attorney 
Towers  raises  a  constitutional  objection 
to  9  1978.107(b)  which,  as  noted, 
provides  that  if  the  Assistant  Secretary 
does  not  find  reasonable  cause  to 
believe  that  the  employee's  complaint 
has  merit,  he  or  she  will  ordinarily  not 
participate  in  the  administrative  hearing 
which  may  be  held  after  the  employee 
files  objections.  Mr.  Towers'  objection  is 
based  on  the  proposition  that.  If  the 
Assistant  Secretary  does  not  participate 
in  the  hearing,  thfe  complainant  then 
seeks  to  remedy  a  private  dispute  in  an 
administrative  tribunal,  which  is  an 
Article  I  of  the  U.S.  Constitution 
tribunal.  Under  Mr.  Towers'  argument, 
private  disputes  can  be  constitutionally 
adjudicated  only  in  Article  III  courts. 
See  Northern  Pipeline  Co.  v.  Marathon 
Pipeline  Co..  458  U.S.  50  (1982) 
(Bankruptcy  Act  of  1978  is 
unconstitutional  to  the  extent 


bankruptcy  judges  were  not  Article  III 
judges.) 

OSHA  believes  that  his  objection  is 
based  on  an  erroneous  assumption.  The 
objection  assumes  that  when  the 
Assistant  Secretary  finds  no  reasonable 
cause  to  beheve  the  employee's  claim, 
the  matter  becomes  a  purely  private 
dispute  if  it  goes  to  an  administrative 
hearing  without  the  Assistant 
Secretary's  participation.  On  the 
contrary,  with  or  without  the  Assistant 
Secretary's  participation,  the  employee's 
claim  is  still  very  much  a  claim  that  a 
Congressionally  created  right  to  be 
protected  from  discrimination  has  beeA 
violated.  An  employee's  claim  of 
discrimination  based  on  engagement  in 
the  protected  activity  of 
"whistleblowing"  with  regard  to 
commercial  motor  vehicle  safety  and 
health  matters  is  a  claim  which  did  not 
exist  at  common  law.  It  only  came  into 
existence  when  Congress,  on  January  6. 
1983.  determined  that  the  government 
had  to  protect  its  sources  of  information 
and  accordingly,  the  STAA  process  was 
formulated.  In  this  regard,  then,  OSHA's 
investigative  finding  is  merely  the  first 
step  in  a  Congressionally-created 
process  to  determine  whether  the  claim 
is  correct.  The  de  novo  hearing  before 
an  administrative  law  judge,  followed 
by  the  Secretary  of  Labor's  review  are 
additional  steps  in  this  process  and  in 
no  way  are  they  resolution  of  "private 
disputes".  Since  these  are  all  steps  in  a 
Department  of  Labor  process  to 
determine  the  existence  of  a  statutory 
violation,  the  Assistant  Secretary's  non- 
participation  in  the  proceeding  does  not 
render  the  Congressionally-created  right 
a  private  dispute. 

Indeed,  as  explained  in  various 
Supreme  Court  decisions,  when 
Congress  has  created  a  special  right,  not 
known  at  common  law,  such  as  the  right 
to  be  free  from  discrimination  because 
of  an  employee's  safety-related 
activities.  Congress  can  remove 
adjudication  of  this  Congressionally- 
created  substantive  Federal  right  from 
Article  III  courts  and  delegate  it  to 
administrative  agencies  for  factual 
determination.  See  Northern  Pipeline 
Construction  Co.  v.  Marathon  Pipeline 
Co..  458  U.S.  50, 102  S.  Ct.  2858,  2878.  See 
also.  Crowell  v.  Benson.  285  U.S.  22,  51- 
65  (1932);  Atlas  Roofing  Co.  v.  OSHRC. 
430  U.S.  442,  450  n.  7  (1977);  NLRB  v. 
Jones  &Laughlin  Steel  Corp..  301  U.S.  1. 
(1937).  In  fact.  Congress  has  used  the 
same  or  similar  approaches  in  numerous 
other  whistleblower  statutes 
administered  by  the  Secretary.  See,  e.g.. 
Energy  Reorganization  Act  42  U.S.C. 
5851;  "Toxic  Substances  Control  Act  15 
U.S.C.  2622;  Safe  Water  Drinking  Act  42 
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U.S.C  300;  9{i);  Water  Pollution  Control 
Act  33  U.S.C.  1367;  Solid  Waste 
Disposal  Act.  42  U.S.C.  6971:  Qean  Air 
Act  42  U.S.C.  7622;  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  42  U.S.C  9610;  and 
Resource  Conservation  and  Recoverj' 
Act  42  U.S.C.  6971. 

Finally,  OSHA  notes  that  the  Hnal 
administrative  decision  of  the  Secretary 
is  reviewable  in  the  Federal  courts  of 
appeals.  49  U.S.C.  app.  2305(d)(1).  and 
the  Secretary  must  go  to  U.S.  district 
court  to  enforce  his  fmal  order.  49  U.S.C 
app.  2305(e). 

Two  other  comments  were  raised  with 
regard  to  9 1978.107.  Attorney  Pasek 
noted  that  this  section  contains  the  only 
direct  reference  to  the  right  of  the 
parties  to  obtain  discovery  in  STAA 
proceedings  and  he  requested  that  the 
rules  provide  more  explicitly  for 
discovery.  The  rule  does  not  provide  for 
specific  discovery  measures  because  the 
rule  in  S  1978.106(a),  has  incorporated  by 
reference  29  CFR  Part  18,  the  Rules  of 
Procedure  governing  Department  of 
Labor  Administrative  Hearings,  which 
specifically  provides  for  discovery.  See 
29  CFR  18.14-23. 

Attorney  Towers  also  noted  that  the 
rule  did  not  provide  for  joinder  of 
necessary  parties.  OSHA  believes  that  it 
is  unnecessary  to  have  a  specific 
provision  regarding  joinder  because  29 
CFR  Part  18  specifies  that  the  Federal 
Rules  of  Civil  Procedure  will  apply  to 
the  extent  that  the  rules  of 
administrative  practice  do  not  cover  an 
area. 

Decision  and  Orders 

Section  1978.109,  which  covers  the 
issuance  of  AL}  decisions  and  the  final 
decision  and  order  of  the  Secretary, 
generated  several  comments.  As  noted 
previously  in  OSHA's  response  to 
comments  on  §  1978.104.  SCRA  and 
ATA  commented  on  the  availability  of 
attorney's  fees  for  employers.  As  noted 
in  the  response  to  those  comments,  the 
statute  provides  only  for  awards  of 
costs  and  attorney's  fees  to 
complainants. 

Attorney  Towers  and  ATA 
commented  on  the  §  1978.109(a) 
provision  for  the  close  of  the  record 
before  the  administrative  law  judge. 
According  to  these  commentators,  the 
rule  appeared  to  be  incorrectly  drafted 
because  i  1978.106(b)  provided  for  the 
holding  of  a  hearing  within  30  days  of 
the  filing  of  objections,  and  yet 
§  1978.109(a)  provided  for  the  closing  of 
the  record  "no  later  than  30  days  after 
the  objection."  According  to  the 
comments,  the  rules  conflicted  and 
presented  the  parties  with  an 
impossibility  of  performance  in  that  the 


hearing  would  open  on  the  same  day  as 
the  record  would  close. 

OSHA  has  reviewed  this  provision 
and  believes  that  the  rules  as  drafted 
are  correct  and  operable.  In 
S  187ai06(b),  the  hearing  must 
commence  within  30  day*  after  the  filing 
of  an  objection  to  the  Assistant 
Secretary's  findings  and  order.  This  rule 
means  that  a  bearing  can  commence  at 
any  time  within  that  30  day  period, 
imless  the  parties  agree  to  an  extension. 

In  9 1978.109(a),  the  record  closes  on 
the  30th  day  after  the  filing  of 
objections.  This  rule  requires  that  any 
hearing  which  may  have  been 
conducted  and  the  submission  of  all 
evidence  must  be  completed  by  the 
close  of  business  on  the  30th  day  after 
the  filing  of  objections.  In  this  scenario, 
there  is  no  conflict  between 
§§  1978.106(b)  and  197ai09(a)  since  the 
hearing  could  be  conducted  prior  to  and 
concluded  by  the  301h  day  after  the 
filing  of  objections.  Accordingly,  the 
record  can  then  be  closed  on  the  30th 
day.  If  necessary,  the  parties  may  agree 
to  a  continuance.  OSHA's  purpose  in 
implementing  such  a  shortened 
timeframe  for  hearings  is  to  satisfy  the 
Congressional  mandate  that  hearings  be 
conducted  "expeditiously"  after 
objections  are  filed.  See  Brock  v. 
Roadway  Express.  Inc.,  supra,  107  U.S. 
1746. 

Withdrawal  and  Settlements 

Attorney  Pasek  raised  several 
concerns  regarding  9  1978.111.  His  first 
concern  is  that  9  1978.111(a)  limits  the 
withdrawal  of  complaints  by  an 
employee  to  the  time  prior  to  the  filing  of 
objections  to  the  Assistant  Secretary's 
findings.  Attorney  Pasek  found  this 
requirement  to  be  "unduly  restrictive" 
and  an  impairment  to  reaching  an 
amicable  accord.  OSHA  has  considered 
this  concern  and  believes  that  he  has 
misunderstood  the  purpose  of  this 
section.  Section  1978.111(a)  is  aimed  at 
the  unilateral  withdrawal  of  a  complaint 
by  the  complainant  prior  to  the  start  of 
adjudicatory  proceedings.  If  an 
individual  is  no  longer  interested  in 
pursuing  his  claim  at  the  investigative 
stage,  OSHA  will  review  with  the 
complainant  his  or  her  reasons  for 
withdrawal  and,  if  OSHA  determines 
that  this  withdrawal  has  been  made 
voluntarily  and  under  no  coercion  by  the 
named  person,  the  withdrawal  request 
will  ordinarily  be  approved  by  OSHA. 
Attorney  Pasek  also  was  concerned 
that  9  1978.111(c)  unduly  restricted 
settlement  attempts  since  the  subsection 
requires  the  ALJ  or  the  Secretary  to 
affirm  any  portion  of  the  findings  or 
order  with  respect  to  which  objection  is 
withdrawn.  OSHA's  purpose  in 


promulgating  this  mle  was  to  cover 
unilateral  withdrawals  of  obiecticms  to 
findings  and  an  order  where  a  party  has 
determined  on  his  or  her  own  that  he  or 
she  no  longer  wishes  to  pursue  an 
objection  and  it  is  not  intended  to  cover 
a  settlement  agreement  The  Secretary, 
in  Underwood  v.  Blue  Springs  Hatchery, 
87-STA-21,  Order  to  Show  Cause, 
issued  September  23, 1987.  has  also 
ruled  that  {  197aill(c)  covers  the 
withdrawal  of  complaint  after  the  filing 
of  objections.  If  the  parties,  including  the 
Assistant  Secretary,  agree,  a  settlement 
which  includes  a  withdrawal  of 
objections  without  admitting  liability 
may  be  reached  without  engaging  the 
provisions  in  9  197aill(c).  Such  a 
settlement  falls  not  under  9  1978.111(c) 
but  rather  9  1978.111(d),  where 
settlements  are  to  be  tri-partite  as 
required  by  the  statute. 

In  §  1978.111(d),  OSHA  intended  to 
require  that  all  parties  who  have  chosen 
to  participate  in  the  hearing  agree  to  the 
settlement  and  that  the  Secretary  of 
Labor  approve  such  agreement.  In 
9  1978.111(d)  settlements,  if  the 
Assistant  Secretary  has  chosen  not  to 
participate  in  the  hearing,  it  was 
OSHA's  intent  that  it  should  be 
unnecessary  to  seek  his  approval  of  the 
agreement.  Instead,  the  settlement 
section  requires  that  the  agreement  be 
submitted  for  approval  by  the  Secretary 
or  his  ALJ.  In  that  regard,  the  settlement 
would  conform  with  the  statutory 
mandate  that  proceedings  under  405 
may  be  terminated  by  a  settlement 
agreement  entered  into  by  the  Secretary 
of  Labor,  the  complainant  and  the 
named  person. 

To  the  extent  that  9  1978.111(d)  does 
not  make  this  intention  clear.  OSHA  has 
changed  the  rule  to  provide  for  a 
distinction  between  settlements  at  the 
investigative  phase  and  those  at  the 
adjudicatory  phase.  New 
9  1978.111(d)(1)  provides  for 
investigative  settlements  where  tri- 
partite agreement  is  reached  with  the 
Assistant  Secretary's  approval  of  a 
settlement  between  complainant  and  the 
named  person.  New  9  1978.111(d)(2) 
provides  for  the  procedure  in 
adjudicatory  settlements  where  the 
parties,  including  the  Assistant 
Secretary  if  he  or  she  has  elected  to 
participate,  must  submit  the  agreement 
for  approval  to  the  ALJ  or  the  Secretary. 
New  9  1978.111(d)(3)  incorporates  the 
language  of  old  9  1978.111(d)  which 
covered  the  Assistant  Secretary's 
declination  to  prosecute  a  case  if  the 
complainant  refused  to  accept  a  fair  and 
equitable  settlement.  OSHA  believes 
that  the  new  language  will  clarify  its 


intent  in  the  previously  drafted  section 
on  settlements. 

Arbitration  or  Other  Proceediogs 

Attorney  Towers  and  ATA 
commented  that  at  the  investigative 
phase  prior  to  issuance  of  findings  and 
preliminary  order,  the  Assistant 
Secretary  should  defer  to  the  outcome  of 
other  proceedings.  OSHA  intended  that 
the  provisions  at  9  1978.112(c)  apply  to 
the  Assistant  Secretary  as  well  as  the 
Secretary's.  OSHA's  reading  of  the 
current  language  is  that  9  1978.112(c)*s 
use  of  the  word  "Secretary"  included  the 
Assistant  Secretary  within  its  ambit.  See 
9  1978.101(b).  However,  OSHA 
recognized  that  confusion  may  occur  as 
the  section  is  presently  drafted  and 
accordingly,  to  eliminate  this  confusion, 
9  1978.112(c)  shall  be  changed  to  include 
a  reference  to  the  Assistant  Secretary. 
Under  this  provision,  the  Assistant 
Secretary,  at  the  investigative  phase, 
may  defer  to  the  outcome  of  proceedings 
conducted  in  another  forum,  including 
arbitration  and  grievance  proceedings,  if 
those  proceedings  dealt  adequately  with 
all  factual  issues,  were  fair,  regular  and 
free  of  procedural  defects  and  the 
outcome  of  the  proceedings  was  not 
repugnant  to  the  purpose  and  policy  of 
the  Act.  See  Spielberg  Mfg.  Co.,  112 
NLRB  1080, 1082  (1955). 

OSHA  has  made  one  other, 
insignificant  change  in  9  1978.112.  As 
was  done  in  9  1978.102(d)(3).  OSHA  has 
deleted  any  case  citations  which 
support  the  rule.  OSHA  has  deleted 
these  references  since  the  specific 
citations  do  not  add  anything  significant 
to  the  rule  and  only  serve  to  clutter  the 
text  of  the  subsections. 

Errata 

Several  errors  occurred  in 
promulgation  of  the  interim  rule.  These 
errors  are  related  solely  to  incorrect 
cross  references  within  the  rule  itself 
and  one  instance  of  incorrect  editing. 

1.  In  9  1978.102(f).  the  reference  to  29 
CFR  1978.102(b)  is  changed  to  29  CFR 
1978.103  (b)  and  (c). 

2.  In  9  1978.108(a),  the  reference  to 

9  1978.106(a)  is  changed  to  9  1978.107(a). 

3.  Section  1978.108(b),  the  reference  to 
9  1978.106(b)  is  changed  to  1978.107(b). 

4.  In  9  1978.108(c).  the  reference  to 

9  1978.106(c)  is  changed  to  1978.107(c). 

5.  In  9  1978.110(a),  the  reference  to 
§  1978.108  is  changed  to  1978.109. 

6.  In  9  1978.109(b)  the  word 
"discretionary"  in  last  sentence  of  that 
paragraph  has  been  deleted. 

Unchanged  Provisions 

Many  of  the  provisions  in  the  interim 
rule  received  no  comments.  Those 


provisions  are  adopted  as  originally 
promulgated. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  These  rules  are  issued 
pursuant  to  section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(Pub.  L.  97-424,  49  U.S.C  2301  et  seq.) 
and  Secretary  of  Labor's  Order  No.  9-83, 
48  FR  35736,  and  No.  18-75,  December 
10, 1975,  and  with  respect  to  the 
procedures  dealing  with  the  relationship 
between  section  405  and  section  11(c) 
procedures,  pursuant  to  section  11(c)(2) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  660(c)(2))  and 
section  8(g)(2)  of  the  OSH  Act  (29  U.S.C. 
657(g)(2)). 

Classification 

This  rule  is  procedural  in  character  in 
that  it  implements  the  procedures  for 
filing,  investigating,  litigating^and 
adjudicating  complaints  filed  pursuant 
to  the  Surface  Transportation 
Assistance  Act  of  1982.  Therefore,  the 
rule  is  not  classified  as  a  "major  rule" 
under  Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annua!  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  beheves  that  the  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act  Pub.  L.  96-354,  91  Stat.  1164  (5 
U.S.C.  605(b)).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect.  This 
conclusion  is  reached  because  the  rule  is 
procedural  in  character  in  that  it 
implements  the  procedures  established 
by  the  Surface  Transportation 
Assistance  Act  of  1982  and  thus  no 
significant  economic  impact  is  expected 
with  respect  to  small  entities,  nor  with 
respect  to  other  entities  as  well. 


Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
since  it  does  not  contain  a  collection  of 
information  requirement 

List  of  Subjecto  m  29  CFR  Part  1978 

Employer-employee  relations. 
Administrative  practice  and  procedure. 
Labor,  Occupational  Safety  and  Health. 

Signed  at  Washington.  EK^  this  17th  day  of 
November,  1988. 

John  A.  Pendergrass,  4 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

For  the  reasons  set  out  in  the 
preamble.  Title  29  is  amended  by 
revising  Part  1978,  Subpart  B  to  read  as 
follows: 

PART  1978— RtJLES  FOR 
IMPLEMEKT1NG  SECTION  405  OF  THE 
SURFACE  TRANSPORTATION 
ASSISTANCE  ACT  OF  1982  (STAA) 

Subpart  A— Interprettv*  Rules  [Reserved] 

Sut>part  8 — Rules  of  Procedure 

Complatnta,  InvsstigaliaDS,  Findings  and 
Preliminary  Oiden 

Sec 

1978.100  Purpose  and  scope. 

1978.101  Derinitions. 

1978.102  Filing  of  discrimination  complaint. 

1978.103  Investigation. 

1978.104  Issaance  of  findings  and 
preliminary  orders. 

1978.105  Objections  to  the  findings  and  the 
preliminaiy  order. 

Litigation 

1978.106  Scope  of  rules:  applicability  of 
other  rules:  notice  of  hearing. 

1978.107  Parties. 

1978.108  Captions,  titles  of  cases. 

1978.109  Decision  and  orders. 

1978.110  Judicial  review. 

1978.111  Withdrawal  of  section  405 
complaints,  objections,  and  finding*: 
settlement. 

Miscellaneoiis  Provisions 

1978.112  Arbitration  or  other  proceedings. 

1978.113  ludicial  enforcement. 

1978.114  Statutory  lime  periods. 

1978.115  Special  circumstances:  waiver  of 
rules. 

Authority:  Sec.  405  of  the  Surface 
Transportation  Assistance  Act  of  1982  (Pub. 
L.  97-424.  49  U.S.C.  2301  el  seq]  and 
Secretary  of  Labor's  Order  No.  9-83,  48  FR 
35736.  and  No.  18-75,  December  10. 1975.  and 
with  respect  to  the  procedures  dealing  with 
the  relationship  between  sec.  405  and  sec 
11(c)  procedures,  pursuant  to  sec.  11(c)(2)  of 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  660(c)(2))  and  sec.  8(g)(2)  of 
the  OSH  Act  (29  U.S.C.  657(g)(2)). 
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Subpart  A— Interpretive  Rules— 
[Reserved] 

Subpart  B— Rules  of  Procedure 

Complaints,  Investigations,  Findings  and 
Preliminary  Orders 

§  1 978. 1 00    Purpose  and  scope. 

[a]  This  subpart  implements  the 
procedural  aspects  of  section  405  of  the 
Surface  Transportation  Assistance  Act 
of  1982,  49  U.S.C.  2305,  which  provides 
for  employee  protection  from 
discrimination  because  the  employee 
has  engaged  in  protected  activity 
pertaining  to  commercial  motor  vehicle 
safety  and  health  matters. 

(b)  Procedures  are  established  by  this 
subpart  pursuant  to  the  statutory 
provision  set  forth  above  for  the 
expeditious  handling  of  complaints  of 
discrimination  made  by  employees,  or 
persons  acting  on  their  behalf.  These 
rules,  together  with  those  rules  set  forth 
at  29  CFR  Part  18,  set  forth  the 
procedures  for  submission  of  complaints 
under  section  405,  investigations, 
issuance  of  findings  and  preliminary 
orders,  objections  thereto,  litigation 
before  administrative  law  judges,  post- 
hearing  administrative  review, 
withdrawals  and  setUements,  judicial 
review  and  enforcement,  and  deferral  to 
other  forums. 

§  1978.101    Deflnitlont. 

(a)  "Act"  means  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  (49  U.S.C.  2301  et  seg.). 

(b)  "Secretary"  means  Secretary  of 
Labor  or  persons  to  whom  authority 
under  the  Act  has  been  delegated. 

(c)  "Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  or  the 
person  or  persons  to  whom  he  or  she 
delegates  authority  under  the  Act. 

(d)  "Employee"  means  (1)  a  driver  of  a 
commercial  motor  vehicle  (including  an 
independent  contractor  while  in  the 
course  of  personally  operating  a 
commercial  motor  vehicle);  (2)  a 
mechanic:  (3)  a  freight  handler;  or  (4) 
any  individual  other  than  an  employer; 
who  is  employed  by  a  commercial  motor 
carrier  and  who  in  the  course  of  his 
employment  directly  affects  commercial 
motor  vehicle  safety,  but  such  term  does 
not  include  an  employee  of  the  United 
States,  any  State,  or  a  political 
subdivision  of  a  State  who  is  acting 
within  the  course  of  such  employment. 

(e)  "Commercial  motor  carrier"  means 
a  person  who  meets  the  definition  of 
"motor  carrier"  found  at  49  U.S.C. 
10102(13)  (Supp.  1987)  and  "motor 
private  carrier"  found  at  49  U.S.C. 
10102(16)  (Supp.  1987). 


(f)  "OSHA"  means  the  Occupational 
Safety  and  Health  Administration. 

(g)  "Complainant"  means  the 
employee  who  filed  a  section  405 
complaint  or  on  whose  behalf  a 
complaint  was  filed. 

(h)  "Named  person"  means  the  person 
alleged  to  have  violated  section  405. 

(i)  "Person"  means  one  or  more 
individuals,  partnerships,  associations, 
corporations,  business  trusts,  legal 
representatives  or  any  group  of  persons. 

§  1978.102    Filing  of  discrimination 
coinplalnL 

(a)  Who  may  file.  An  employee  may 
file,  or  have  filed  by  any  person  on  the 
employee's  behalf,  a  complaint  alleging 
a  violation  of  section  405. 

(b)  Nature  of  filing.  No  particular  form 
of  complaint  is  required. 

(c)  Place  of  filing.  The  complaint 
should  be  filed  with  the  OSHA  Area 
Director  responsible  for  enforcement 
activities  in  the  geographical  area  where 
the  employee  resides  or  was  employed, 
but  filing  with  any  OSHA  officer  or 
employee  is  sufficient.  Addresses  and 
telephone  numbers  for  these  officials  are 
set  forth  in  local  directories. 

(d)  Time  for  filing.  (1)  Section  405(c)(1) 
provides  that  an  employee  who  believes 
that  he  has  been  discriminated  against 
in  violation  of  section  405  (a)  or  (b) 

"*  *  *  may,  within  one  hundred  and 
eighty  days  after  such  alleged  violation 
occurs,"  file  or  have  filed  by  any  person 
on  the  employee's  behalf  a  complaint 
with  the  Secretary. 

(2)  A  major  purpose  of  the  180-day 
period  in  this  provision  is  to  allow  the 
Secretary  to  decline  to  entertain 
complaints  which  have  become  stale. 
Accordingly,  complaints  not  filed  within 
180  days  of  an  alleged  violation  will 
ordinarily  be  considered  to  be  untimely. 

(3)  However,  there  are  circumstances 
which  will  justify  tolling  of  the  180-day 
period  on  the  basis  of  recognized 
equitable  principles  or  because  of 
extenuating  circumstances,  e.g.,  where 
the  employer  has  concealed  or  misled 
the  employee  regarding  the  grounds  for 
discharge  or  other  adverse  action;  or 
where  the  discrimination  is  in  the  nature 
of  a  continuing  violation.  The  pendency 
of  grievance-arbitration  proceedings  or 
filing  with  another  agency  are  examples 
of  circumstances  which  do  not  justify  a 
tolling  of  the  180-day  period.  The 
Assistant  Secretary  will  not  ordinarily 
investigate  complaints  which  are 
determined  to  be  luitimely. 

(e)  Relationship  to  section  11(c) 
complaints.  A  complaint  filed  by  an 
employee  within  thirty  days  of  die 
alleged  violation  or  otherwise  timely 
filed  pursuant  to  section  11(c)  of  the 
OSHA  Act,  which  alleges  discrimination 


relating  to  safety  or  health,  shall  be 
deemed  to  be  a  complaint  filed  under 
both  section  405  and  section  11(c). 
Normal  procedures  for  investigations 
under  both  sections  will  be  followed, 
except  as  otherwise  provided. 

(f)  Upon  receipt  of  a  valid  complaint, 
OSHA  shall  notify  the  named  person  of 
the  filing  of  the  complaint  by  providing  a 
copy  of  the  complaint,  sanitized  to 
protect  witness  confidentiality  if 
necessary,  and  shall  also  notify  the 
named  person  of  his  or  her  rights  under 
29  CFR  1978.103  (b)  and  (c). 

S  1978.103    investigation. 

(a)  OSHA  shall  investigate  and  gather 
data  concerning  the  case  as  it  deems 
appropriate. 

(b)  Within  twenty  days  of  his  or  her 
receipt  of  the  complaint  the  named 
person  may  submit  to  OSHA  a  written 
statement  and  any  affidavits  or 
documents  explaining  or  defending  his 
or  her  position.  Within  the  same  twenty 
days  the  named  person  may  request  a 
meeting  with  OSHA  to  present  his  or  her 
position.  The  meeting  will  be  held 
before  the  issuance  of  any  findings  or 
preliminary  order.  At  the  meeting  the 
named  person  may  be  accompanied  by 
counsel  and  by  any  persons  with 
information  relating  to  the  complaint, 
who  may  make  statements  concerning 
the  case.  At  such  meeting  OSHA  may 
present  additional  allegations  of 
violations  which  may  have  been 
discovered  in  the  course  of  its 
investigation. 

(c)  If,  on  the  basis  of  information 
gathered  under  paragraphs  (a)  and  (b)  of 
this  section,  OSHA  has  reasonable 
cause  to  believe  that  the  named  person 
has  violated  the  Act  and  that  temporary 
reinstatement  is  warranted,  prior  to  the 
issuance  of  findings  and  preliminary 
order  as  provided  for  in  §  1978.104, 
OSHA  shall  again  contact  the  named 
person  to  give  him  or  her  notice  of  the 
substance  of  the  relevant  evidence 
supporting  the  complainant's  allegations 
as  developed  during  the  course  of  the 
investigation.  The  named  person  shall 
be  given  the  opportunity  to  submit  a 
written  response,  to  meet  with  the 
investigators  and  to  present  statements 
from  rebuttal  witnesses.  The  named 
person  shall  present  this  rebuttal 
evidence  within  five  days  of  OSHA's 
notification  pursuant  to  this  subsection, 
or  as  soon  thereafter  as  OSHA  and  the 
named  person  can  agree,  if  the  interests 
of  justice  so  require. 

§  1 978. 1 04    Issuance  of  findings  and 
prallmlnary  orders. 

(a)  After  considering  all  the  relevant 
information  collected  during  the 


investigation,  the  Assistant  Secretary 
will  issue,  within  sixty  days  of  the  filing 
of  the  complaint,  written  findings  as  to 
whether  there  is  reasonable  cause  to 
believe  that  the  named  person  or  others 
have  discriminated  against  the 
complainant  in  violation  of  section  405 
(a)  or  (b).  If  the  Assistant  Secretary 
concludes  that  there  js  reasonable  cause 
to  believe  that  a  violation  has  occurred, 
he  shall  accompany  his  findings  with  a 
preliminary  order  providing  the  relief 
prescribed  in  section  405(c)(2)(B).  Such 
order  will  include,  where  appropriate,  a 
requirement  that  the  named  pers6n 
abate  the  violation;  reinstatement  of  the 
complainant  to  his  or  her  former 
position,  together  with  the  compensation 
(including  back  pay),  terms,  conditions 
and  privileges  of  the  complainant's 
employment;  and  payment  of 
compensatory  damages.  At  the 
complainant's  request  the  order  may 
also  assess  against  the  named  party  the 
complainant's  costs  and  expenses 
(including  attorney's  fees)  reasonably 
incurred  in  filing  the  complaint. 

(b)  The  findings  and  the  preliminary 
order  shall  be  sent  by  certified  mail, 
return  receipt  requested,  to  all  parties  of 
record.  The  letter  accompanying  the 
findings  and  order  shall  inform  the 
parties  of  the  right  to  object  to  the 
findings  and/or  the  order  and  shall  give 
the  address  of  the  Chief  Administrative 
Law  Judge.  At  the  same  time,  the 
Assistant  Secretary  shall  file  with  the 
Chief  Administrative  Law  Judge,  U.S. 
Department  of  Labor,  the  original 
complaint  and  a  copy  of  the  findings 
and/or  order. 

(c)  Upon  the  issuance  of  findings  that 
there  is  reasonable  cause  to  believe  that 
a  violation  has  occurred,  any  pending 
section  11(c)  complaint  will  be 
suspended  until  the  section  405 
proceeding  is  completed.  When  the 
section  405  proceeding  is  completed  the 
Assistant  Secretary  will  determine  what 
action,  if  any,  is  appropriate  on  the 
section  11(c)  complaint.  If  the  Assistant 
Secretary's  findings  indicate  that  a 
violation  has  occurred,  the  Assistant 
Secretary  shall  make  a  separate 
determination  as  to  whether  section 
ll(c]  has  been  violated. 

§  1978.105    Ob)«ctions  to  the  findings  and 
ttie  preliminary  order. 

(a)  Basic  procedures.  Within  thirty 
days  of  receipt  of  the  findings  or 
preliminary  order  the  named  person  or 
the  complainant,  or  both,  may  file 
objections  to  the  findings  or  preliminary 
order  providing  relief  or  both  and 
request  a  hearing  on  the  record.  The 
objection  and  request  shall  be  in  writing 
and  shall  state  whether  the  objection  is 
to  the  findings  or  the  preliminary  order 


or  both.  Such  objection  shall  also  be 
considered  a  request  for  a  hearing.  The 
date  of  the  postmark  shall  be  considered 
to  be  the  date  of  filing.  Objections  shall 
be  filed  with  the  Chief  Administrative 
Law  Judge,  U.S.  Department  of  Labor, 
Washington,  DC  and  copies  of  the 
objections  shall  be  mailed  at  the  same 
time  to  the  other  parties  of  record, 
including  the  Assistant  Secretary's 
designee  who  issued  the  findings  and 
order. 

(b)  Effective  date  of  findings  and 
preliminary  order  and  failure  to  object. 
(1)  The  findings  and  the  preliminary 
order  shall  be  effective  thirty  days  after 
the  named  person's  receipt  thereof,  or 
on  the  compliance  date  set  forth  in  the 
preliminary  order,  whichever  is  later, 
unless  an  objection  to  the  findings  or 
preliminary  order  has  been  timely  filed. 
However,  the  portion  of  any  preliminary 
order  requiring  reinstatement  shall  be 
effective  immediately  upon  the  named 
person's  receipt  of  the  findings  and 
preliminary  order,  regardless  of  any 
objections  thereto. 

(2)  If  no  timely  objection  is  filed  with 
respect  to  either  the  findings  or  the 
preliminary  order,  such  findings  or 
preliminary  order,  as  the  case  may  be, 
shall  become  final  and  not  subject  to 
judicial  review. 

§  1078.106    Scope  of  rules;  appHcabHity  of 
other  rules;  notice  of  tteartng. 

(a)  Except  as  otherwise  noted, 
hearings  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 
and  Procedure  for  Administrative 
Hearings  Before  the  Office  of 
Administrative  Law  Judges  promulgated 
at  29  CFR  Part  18,  48  PR  32538  (July  15, 
1983),  amended  at  49  FR  2739  January  20. 
1984.  Hearings  shall  be  conducted  as 
hearings  de  novo. 

(b)  Upon  receipt  of  an  objection,  the 
Chief  Administrative  Law  Judge  shall 
immediately  assign  the  case  to  a  judge 
who  shall,  within  seven  days  following 
the  receipt  of  the  objection,  notify  the 
parties,  by  certified  mail,  of  the  day, 
time,  and  place  of  hearing.  The  hearing 
shall  commence  within  30  days  of  the 
filing  of  the  objection,  except  upon  a 
showing  of  good  cause  or  unless 
otherwise  agreed  to  by  the  parties. 

(c)  If  both  complainant  and  the  named 
person  object  to  the  findings  and/or 
order,  the  objections  shall  be 
consolidated  and  a  single  hearing  shall 
be  conducted.  If  the  objections  are  not 
received  simultaneously,  the  hearing 
shall  commence  within  30  days  of  the 
receipt  of  the  later  objection. 

(d)  At  the  time  the  hearing  order 
issues,  the  judge  may  order  the 
prosecuting  party  to  file  a  prehearing 
statpment  of  position,  which  shall 


briefly  set  forth  the  issues  involved  in 
the  proceeding  and  the  remedy 
requested.  Such  prehearing  statement 
shall  be  filed  within  three  days  of  the 
receipt  of  the  hearing  order  and  shall  be 
served  on  all  parties  by  certified  mail. 
Thereafter,  within  three  days  of  receipt 
of  the  prosecuting  party's  prehearing 
statement,  the  other  parties  to  the 
proceeding  shall  file  prehearing 
statements  of  position. 

S  1978.107    Partiee. 

(a)  In  any  case  in  which  only  the 
named  person  objects  to  the  findings  or 
the  preliminary  order  the  Assistant 
Secretary  ordinarily  shall  be  the 
prosecuting  party.  In  such  a  case  the 
complainant  shall  also  be  a  party  and 
may  engage  in  discovery,  present 
evidence  or  otherwise  act  as  a  party. 
The  named  person  shall  be  the  party- 
respondent.  If,  at  any  time  after  the 
named  person  files  objections,  the 
Assistant  Secretary  and  complainant 
agree,  the  complainant  may  present  the 
case  to  the  judge.  Under  such 
circumstances  the  case  will  be  handled 
as  if  it  had  arisen  under  paragraph  (b)  of 
this  section. 

(b)  In  any  case  in  which  only  the 
complainant  objects  to  findings  that  the 
complaint  lacks  merit,  to  the  preliminary 
order,  or  to  both,  the  complainant  shall 
be  the  prosecuting  party.  The  Assistant 
Secretary  may  as  of  right  intervene  as  a 
party  at  any  time  in  proceedings  under 
this  paragraph.  The  named  person  shall 
be  the  party-respondent. 

(c)  In  any  case  in  which  both  the 
complainant  and  the  named  person 
object  to  the  preliminary  order  the 
Assistant  Secretary  shall  be  the 
prosecuting  party.  The  complainant  and 
the  named  person  shall  be  the  party- 
respondents.  In  any  such  case,  if  the 
named  person  also  objected  to  the 
findings  the  Assistant  Secretary, 
complainant,  and  named  party  shall 
each  have  the  party  status,  rights,  and 
responsibilities  set  forth  in  paragraph  (a) 
of  this  section  with  respect  to  the 
findings. 

§1978.108    Captions,  titles  of  cases. 

(a)  Cases  described  in  §  1978.107(a) 
shall  be  titled: 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
Prosecuting  Party  and  (Name  of 
Complainant),  Complainant  v.  (Name  of 
named  person).  Respondent. 

(b)  Cases  described  in  §  1978.107(b) 
shall  be  titled: 

(Name  of  complainant),  Complainant 
V.  (Name  of  named  person).  Respondent. 

(c)  Cases  described  in  §  1978.107(c) 
shall  be  titled: 
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Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
Prosecuting  Party  v.  (Name  of  named 
person),  Respondent. 

(Name  of  complainant).  Complainant 
V.  (Name  of  named  person).  Respondent. 

(d)  The  titles  listed  in  paragraphs  (a), 
(b),  and  (c)  of  this  section  shall  appear 
at  the  left  upper  portion  of  the  initial 
page  of  any  pleading  or  document  (other 
than  exhibits)  filed. 

§  1978.109    Decision  and  orders. 

(a)  Administrative  Law  Judge 
decisions.  The  administrative  law  judge 
shall  issue  a  decision  within  30  days 
after  the  close  of  the  record.  The  close  of 
the  record  shall  occur  no  later  than  30 
days  after  the  filing  of  the  objection, 
except  upon  a  showing  of  good  cause  or 
unless  otherwise  agreed  to  by  the 
parties.  For  the  purposes  of  the  statute 
the  issuance  of  the  judge's  decision  shall 
be  deemed  the  conclusion  of  the 
hearing.  The  decision  shall  contain 
appropriate  findings,  conclusions,  and 
an  order  pertaining  to  the  remedy  which, 
among  other  things,  may  provide  for 
reinstatement  of  a  discharged  employee 
and  also  may  include  an  award  of  the 
complainant's  costs  and  expenses 
(including  attorney's  fees)  reasonably 
incurred  in  bringing  and  litigating  the 
case,  if  the  complainant's  position  has 
prevailed.  The  decision  shall  be 
forwarded  immediately,  together  with 
the  record,  to  the  Secretary  for  review 
by  the  Secretary  or  his  or  her  designee. 
The  decision  shall  be  served  upon  all 
parties  to  the  proceeding. 

(b)  The  administrative  law  judge's 
scision  and  order  concerning  whether 

'^the  reinstatement  of  a  discharged 
employee  is  appropriate  shall  be 
effective  immediately  upon  receipt  of 
the  decision  by  the  named  person.  All 
other  portions  of  the  judge's  order  are 
stayed  pending  review  by  the  Secretary. 

(c)  Final  order.  (1)  Within  120  days 
after  issuance  of  the  administrative  law 
judge's  decision  and  order,  the  Secretary 
shall  issue  a  final  decision  and  order 
based  on  the  record  and  the  decision 
and  order  of  the  administrative  law 
judge. 

(2)  The  parties  may  file  with  the 
Secretary  briefs  in  support  of  or  in 
opposition  to  the  administrative  law 
judge's  decision  and  order  within  thirty 
days  of  the  issuance  of  that  decision 
unless  the  Secretary,  upon  notice  to  the 
parties,  establishes  a  different  briefing 
schedule. 

(3)  The  findings  of  the  administrative 
law  judge  with  respect  to  questions  of 
fact,  if  supported  by  substantial 
evidence  on  the  record  considered  as  a 
whole,  shall  be  considered  conclusive. 


(4)  Where  the  Secretary  determines 
that  the  named  party  has  not  violated 
the  law,  the  final  order  shall  deny  the 
complaint. 

(5)  The  final  decision  and  order  of  the 
Secretary  shall  be  served  upon  all 
parties  to  the  proceeding. 

§  1978.1 10    Judicial  review. 

(a)  Within  60  days  after  the  issuance 
of  a  final  order  under  §  1978.109.  any 
person  adversely  affected  or  aggrieved 
by  such  order  may  file  a  petition  for 
review  of  the  order  in  the  United  States 
Court  of  Appeals  for  the  circuit  in  which 
the  violation  allegedly  occurred  or  the 
circuit  in  which  the  person  resided  on 
the  date  of  the  violation  (49  U.S.C. 
2305(d)(1)). 

(b)  A  final  order  of  the  Secretary  shall 
not  be  subject  to  judicial  review  in  any 
criminal  or  other  civil  proceedings  (49 
U.S.C.  2305(d)(2)). 

(c)  The  record  of  a  case,  including  the 
record  of  proceedings  before  the 
administrative  law  judge,  shall  be 
transmitted  by  the  Secretary  to  the 
appropriate  court  pursuant  to  the  rules 
of  such  court. 

§  1978.1 1 1     Withdrawal  of  section  405 
complaints,  obiectlons,  and  findings; 
settlement 

(a)  .\\  any  time  prior  to  the  filing  of 
objections  to  the  findings  or  preliminary 
order,  an  employee  may  withdraw  his  or 
her  section  405  complaint  by  filing  a 
written  withdrawal  with  the  Assistant 
Secretary.  The  Assistant  Secretary  shall 
thereafter  determine  whether  the 
withdrawal  shall  be  approved.  The 
Assistant  Secretary  shall  notify  the 
named  person  of  the  approval  of  any 
v/ithdrawal. 

(b)  The  Assistant  Secretary  may 
withdraw  his  findings  or  a  preliminary 
order  at  any  tims  before  the  expiration 
of  the  30-day  objection  period,  provided 
that  no  objection  has  yet  been  filed,  and 
substitute  new  findings  or  preliminary 
order.  The  date  of  the  receipt  of  the 
substituted  findings  or  order  shall  begin 
a  new  30-day  object?on  period. 

(c)  At  any  time  before  the  findings  or 
order  become  final,  a  party  may 
withdraw  his  objections  to  the  findings 
or  order  by  filing  a  written  withdrawal 
with  the  administrative  law  judge  or.  if 
the  case  is  on  review,  with  the 
Secretary.  The  judge  or  the  Secretary,  as 
the  case  may  be,  shall  affirm  any 
portion  of  the  findings  or  preliminary 
order  with  respect  to  which  the 
objection  was  withdrawn. 

(d)(1)  Investigative  Settlements.  At 
anytime  after  the  filing  of  a  section  405 
complaint  by  an  employee  and  before 
the  finding  and/or  order  are  objected  to, 
or  become  a  final  order  by  operation  of 


law,  the  case  may  be  settled  if  the 
Assistant  Secretary,  the  complainant 
and  the  named  person  agree  to  a 
settlement, 

(2)  Adjudicatory  settlement.  At  any 
time  after  the  filing  of  objections  to  the 
Assistant  Secretary's  findings  and/or 
order,  the  case  may  be  settled  if  the 
participating  parties  agree  to  a 
settlement  and  such  settlement  is 
approved  by  the  Secretary  of  l.abor  or 
the  ALJ.  A  copy  of  the  settlement  shall 
be  filed  with  the  ALJ  or  the  Secretary  as 
the  case  may  be. 

(3)  If,  under  paragraph  (d)  (1)  or  (2)  of 
this  section  the  named  person  makes  an 
offer  to  settle  the  case  which  the 
Assistant  Secretary,  when  acting  as  the 
prosecuting  party,  deems  to  be  a  fair 
and  equitable  settlement  of  all  matters 
at  issue  and  the  complainant  refuses  to 
accept  the  offer,  the  Assistant  Secretary 
may  decline  to  assume  the  role  of 
prosecuting  party  as  set  forth  in 

§  1978.107(a).  In  such  circumstances,  the 
Assistant  Secretary  shall  immediately 
notify  the  complainant  that  his  review  of 
the  settlement  offer  may  cause  the 
Assistant  Secretary  to  decline  the  role  of 
prosecuting  party.  After  the  Assistant 
Secretary  has  reviewed  the  offer  and 
when  he  or  she  has  decided  to  decline 
the  role  of  prosecuting  party,  the 
Assistant  Secretary  shall  immediately 
notify  all  parties  of  his  decision  in 
writing  and.  if  the  case  is  before  the 
administrative  law  judge,  or  the 
Secretary  on  review,  a  copy  of  the 
notice  shall  be  sent  to  the  appropriate 
official.  Upon  receipt  of  the  Assistant 
Secretary's  notice,  the  parties  shall 
assume  the  roles  set  forth  in 
§  1978.107(b). 

Miscellaneous  Provisions 

§  1 978. 1 1 2    Arbitration  or  other 
proceedings. 

(a)  General.  (1)  An  employee  who 
files  a  complaint  under  section  405  of 
the  Act  may  also  pursue  remedies  under 
grievance  arbitration  proceedings  in 
collective  bargaining  agreements.  In 
addition,  the  complainant  may 
concurrently  resort  to  other  agencies  for 
relief,  such  as  the  National  Labor 
Relations  Board.  The  Secretary's 
jurisdiction  to  entertain  section  405 
complaints,  to  investigate,  and  to 
determine  whether  discrimination  has 
occurred,  is  independent  of  the 
jurisdiction  of  other  agencies  or  bodies. 
The  Secretary  may  proceed  with  the 
investigation  and  the  issuance  of 
findings  and  orders  regardless  of  the 
pendency  of  other  proceedings. 

(2)  However,  the  Secretary  also 
recognizes  the  national  policy  favoring 
voluntary  resolution  of  disputes  under 


procedures  in  collective  bargaining 
agreements.  By  the  same  token,  due 
deference  should  be  paid  to  the 
jurisdiction  of  other  forums  established 
to  resolve  disputes  which  may  also  be 
related  to  section  405  complaints. 
(3)  Where  complainant  is  in  fact 
pursuing  remedies  other  than  those 
provided  by  section  405.  the  Secretary 
may,  in  his  or  her  discretion,  postpone  a 
determination  of  the  section  405 
complaint  and  defer  to  the  results  of 
such  proceedings. 

(b)  Postponement  of  determination. 
When  a  complaint  is  under  investigation 
pursuant  to  §  1978.103,  postponement  of 
determination  would  be  justified  where 
the  rights  asserted  in  other  proceedings 
are  substantially  the  same  as  rights 
under  section  405  and  those  proceedings 
are  not  likely  to  violate  rights 
guaranteed  by  section  405.  The  factual 
issues  in  such  proceedings  must  be 
substantially  the  same  as  those  raised 
by  a  section  405  complaint,  and  the 
forum  hearing  the  matter  must  have  the 
power  to  determine  the  ultimate  issue  of 
discrimination. 

(c)  Deferral  to  outcome  of  other 
proceedings.  A  determination  to  defer  to 
the  outcome  of  other  proceedings 
initiated  by  a  complainant  must 
necessarily  be  made  on  a  case-by-case 
basis,  after  careful  scrutiny  of  all 
available  information.  Before  the 
Assistant  Secretary  or  the  Secretary 
defers  to  the  results  of  other 
proceedings,  it  must  be  clear  that  those 
proceedings  dealt  adequately  with  all 
factual  issues,  that  the  proceedings  were 
fair,  regular,  and  free  of  procedural 
infirmities,  and  that  the  outcome  of  the 
proceedings  was  not  repugnant  to  the 
purpose  and  policy  of  the  Act.  In  this 
regard,  if  such  other  actions  initiated  by 
a  complainant  are  dismissed  without 
adjudicatory  hearing  thereof,  such 
dismissal  will  not  ordinarily  be  regarded 
as  determinative  of  the  section  405 
complaint. 

§1978.113    Judicial  enforcement 

Whenever  any  person  has  failed  to 
comply  with  a  preliminary  order  of 
reinstatement  or  a  final  order  or  the 
terms  of  a  settlement  agreement,  the 
Secretary  may  file  a  civil  action  seeking 
enforcement  of  the  order  in  the  United 
States  district  court  for  the  district  in 
which  the  violation  was  found  to  occur. 

§1978.114    Statutory  time  periods. 

The  time  requirements  imposed  on  the 
Secretary  by  these  regulations  are 
directory  in  nature.  While  every  effort 
will  be  made  to  meet  these 
requirements,  there  may  be  instances 
when  it  is  not  possible  to  meet  these 
requirements.  Failure  to  meet  these 


requirements  does  not  invalidate  any 
action  by  the  Assistant  Secretary  or 
Secretary  under  section  405. 

S  1978.1 15    Special  circumstances;  waiver 
of  rules. 

In  special  circumstances  not 
contemplated  by  the  provisions  of  these 
rules,  or  for  good  cause  shown,  the  judge 
or  the  Secretary  on  review  may.  upon 
application,  after  three  days  notice  to  all 
parties  and  intervenors.  waive  any  rule 
or  issue  such  orders  as  justice  or  the 
administration  of  section  405  requires. 

(FR  Doc.  88-27070  Filed  11-23-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 
[Docket  No.  80515-8209] 

Requests  for  Identifiable  Records 

agency:  Patent  and  Trademark  Office. 
Commerce. 

action:  Final  rule. 

summary:  This  final  rule  sets  forth 
changes  that  the  Patent  and  Trademark 
Office  (PTO)  is  making  to  the  rules 
governing  requests  for  records  not 
disclosed  to  the  public  as  part  of  the 
regular  informational  activity  of  the 
PTO.  The  prior  rule  sets  out  the  PTO 
Freedom  of  Information  Act  (FOIA) 
procedures.  The  final  rule  updates  these 
procedures  and  specifies  that  FOIA 
requests  will  be  processed  in 
accordance  with  Department  of 
Commerce  regulations  contained  in  Part 
4  of  15  CFR  (Public  Information). 
EFFECTIVE  DATE:  December  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albin  F.  Drost  by  telephone  at  (703)  557- 
4035  or  by  mail  marked  to  his  attention 
and  addressed  to  Box  8.  Commissioner 
of  Patents  and  Trademarks. 
Washington.  DC  20231. 
SUPPLEMENTARY  INFORMATION:  As 
presently  written.  37  CFR  1.15  describes 
procedures  for  obtaining  dociunents 
under  the  Freedom  of  Information  Act 
that  have  been  superseded.  The  purpose 
of  this  rule  change  is  to  bring  the  PTO 
FOIA  procedures  into  conformity  with 
the  Department  of  Commerce  FOIA 
rules,  "rhe  final  rule  directly  advises 
requesters  that  the  PTO  will  follow  the 
Department  of  Commerce  rules  for 
disclosure  of  information  under  FOIA. 

A  notice  of  proposed  rulemaking  was 
published  on  July  19. 1988  (53  FR  27177). 
Interested  parties  were  requested  to 
submit  written  comments  on  or  before 


September  20. 1988.  No  comments  were 
received. 

Other  considerations 

This  rule  change  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 

This  rule  change  is  In  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354), 
Executive  Orders  12291  and  12812,  and 
the  Paperwork  Reduction  Act  of  198a  44 
U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
{Regulatory  Flexibility  Act.  Pub.  L  96- 
354)  because  no  increase  in  fees  or 
paperwork  should  result  from  this  rule 
change. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12991. 
The  annual  effect  to  the  economy  will  be 
less  than  $100  million.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  govenunent 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  PTO  has  also  determined  that  this 
notice  has  no  federalism  imphcations 
affecting  the  relationship  between  the 
National  Government  and  the  states  as 
outlined  in  Executive  Order  12612. 

The  rule  change  will  not  impose  a 
burden  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq..  since 
no  record  keeping  or  reporting 
requirement  within  the  coverage  of  the 
Act  are  placed  upon  the  public. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information,  Records. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority 
granted  to  the  Commissioner  of  Patents 
and  Trademarks  by  35  U.S.C.  6,  the 
Patent  and  Trademaric  Office  amends 
Title  37  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 
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PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  6  unless  otherwise 
noted. 

2.  Section  1.15  is  revised  as  follows: 

§1.15    Requests  for  identifiable  records. 

(a)  Requests  for  records,  not  disclosed 
to  the  public  as  part  of  the  regular 
informational  activity  of  the  Patent  and 
Trademark  Office  and  which  are  not 
otherwise  dealt  with  in  the  rules  in  this 
part,  shall  be  made  in  writing,  with  the 
envelope  and  the  letter  clearly  marked 
"Freedom  of  Information  Request."  Each 
such  request,  so  marked,  should  be 
submitted  by  mail  addressed  to  the 
"Patent  and  Trademark  Office,  Freedom 
of  Information  Request  Control  Desk, 
Box  8,  Washington.  DC  20231,"  or  hand 
delivered  to  the  Office  of  the  Solicitor, 
Patent  and  Trademark  Office,  Arlington. 
Virginia.  The  request  will  be  processed 
in  accordance  with  the  procedures  set 
forth  in  Part  4  of  Title  15,  Code  of 
Federal  Regulations. 

(b)  Any  person  whose  request  for 
records  has  been  initially  denied  in 
whole  or  in  part,  or  has  not  been  timely 
determined,  may  submit  a  written 
appeal  as  provided  in  S  4.8  of  Title  15, 
Code  of  Federal  Regulations. 

(c)  Procedures  applicable  in  the  event 
of  service  of  process  or  in  connection 
with  testimony  of  employees  on  official 
matters  and  production  of  official 
documents  of  the  Patent  and  Trademark 
Office  in  civil  legal  proceedings  not 
involving  the  United  States  shall  be 
those  established  in  parts  15  and  15a  of 
Title  15,  Code  of  Federal  Regulations. 

Date:  November  21. 1988. 
Donald  ].  Quigg, 

Assislant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

(FR  Doc.  88-27247  Filed  11-23-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFRL-3472-5;  AL-0221 

Approval  and  Promulgation  of 
Implementation  Plans;  Alabama:  Lead 
Plan  for  Jefferson  County 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUIMNARY:  EPA  is  approving  revisions  to 
the  State  Implementation  Plan  for 


Jefferson  County  submitted  by  Alabama 
to  provide  for  the  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
lead  as  required  under  section  110  of  the 
Clean  Air  Act  (CAA).  EPA  proposed  to 
approve  the  Alabama  lead  State 
Implementation  Plan  (SIP)  for  Jefferson 
County  on  July  18. 1986  (51  FR  25716). 
and  on  February  11. 1987  (52  FR  4288). 
approved  it  on  the  condition  that  the 
Alabama  Department  of  Environmental 
Management  study  and  adopt,  as 
appropriate,  controls  beyond  the  level  of 
Reasonably  Available  Control 
Technology  (RACT).  since  the  plan  did 
not  include  a  demonstration  that  the 
NAAQS  would  be  attained.  Following  a 
"RACT-plus"  study  in  conformity  with 
the  conditional  approval,  the  Jefferson 
County  Department  of  Health  (JCDH) 
submitted  draft  plan  revisions  on 
February  19, 1988.  Approval  was 
proposed  on  June  29, 1988  (53  FR  24451), 
contingent  upon  two  conditions  being 
met  before  final  rulemaking.  The  first 
condition  was  that  Jefferson  County 
adopt  the  draft  revised  Regulation  6.11 
and  respond  suitably  to  EPA's 
comments  made  on  the  draft  revised 
regulations.  Secondly,  Jefferson  County 
was  to  submit  the  air  permits  that  reflect 
the  lead  emission  limits  of  the  draft 
revised  Jefferson  County  regulations  to 
Alabama  as  air  permits.  Alabama  was 
in  turn  to  submit  the  air  permits  to  EPA 
for  inclusion  in  the  Alabama  SIP.  On 
May  11, 1988,  Jefferson  County  adopted 
the  revised  Regulation  6.11.  which  was 
submitted  to  EPA  on  February  19, 1988. 
On  August  5, 1988,  Alabama  submitted 
to  EPA.  for  inclusion  in  the  SIP,  Jefferson 
County's  air  permits.  This  satisfies  both 
conditions  specified  in  the  June  29, 1988, 
notice.  EPA  is  today  approving 
Alabama's  revisions  because  the  SIP 
contains  a  demonstration  of  attainment 
of  standards  and  all  necessary  measures 
to  attain  the  standards.  Additionally,  in 
the  civil  action  oiNRDC  v.  EPA,  Civ. 
No.  82-2317  (D.C.D.C),  EPA  agreed  to 
take  final  action  on  Jefferson  County's 
lead  regulation  by  December  1. 1988. 
DATES:  This  action  will  be  effective  on 
December  27, 1988. 

ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  the 
following  locations: 
Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit.  401 
M  Street  SW..  Washington,  DC  20460. 
Alabama  Department  of  Environmental 
Management.  1751  Federal  Drive, 
Montgomery,  Alabama  36130. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  T.  Hudson.  EPA  Region  IV  Air 

Programs  Branch,  at  the  above  listed 

address,  telephone  (404)  347-2864  or  FTS 

257-2864. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

On  October  5, 1978.  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  lead  were  promulgated  by 
EPA  (43  FR  46246).  Both  the  primary  and 
secondary  standards  were  set  at  a  level 
of  1.5  micrograms  of  lead  per  cubic 
meter  of  air  (ftg  lead/m»)  averaged  over 
a  calendar  quarter.  Under  Section  110  of 
the  CAA,  all  states  were  to  submit  a  SIP 
which  will  provide  for  attainment  and 
maintenance  of  the  lead  NAAQS. 

The  State  of  Alabama  on  March  24, 
1982,  submitted  to  EPA  a  SIP  for 
attainment  of  the  lead  NAAQS.  On  May 
2, 1984  (40  FR  18737),  EPA  disapproved 
the  Alabama  SIP  for  lead  because  it  did 
not  provide  for  the  attainment  of  the 
NAAQS  for  lead  throughout  the  State.  In 
1984  and  1985,  the  State  was  not  able  to 
attain  the  standards  due  to  fugitive 
emissions.  Therefore,  on  March  18, 1985. 
and  May  6. 1985.  the  State  of  Alabama 
submitted  portions  of  a  revised  lead  SIP 
which  demonstrates  attainment  of  the 
NAAQS  for  lead  for  all  areas  of 
Alabama  except  Jefferson  County.  This 
SIP  focused  on  the  area  around  Sanders 
Lead,  in  Troy.  Alabama  where  both 
monitored  air  quality  data  and  air 
quality  model  predictions  showed 
violations  of  the  NAAQS  for  lead. 
Through  modeling.  Alabama 
demonstrated  that  the  required  control 
measures  and  emission  Umitations  were 
adequate  to  assure  attainmeni  of  the 
lead  NAAQS  in  the  vicinity  of  Sanders 
Lead.  Accordingly,  EPA  proposed 
approval  of  this  revised  plan  on  January 
2, 1986  (51  FR  41).  and  final  approval 
was  given  on  July  14. 1986  (51  FR  25366). 
On  October  7, 1985,  Alabama  submitted 
to  EPA  a  new  lead  SIP  for  Jefferson 
County  (revised  Regulation  6.11).  EPA 
proposed  to  approve  the  revised 
Regulation  6.11  on  July  16, 1986  (51  FR 
25715).  Since  this  regulation,  which  was 
initially  adopted  on  September  9, 1985. 
was  not  accompanied  by  a 
demonstration  of  attainment  of  the 
NAAQS  for  lead.  EPA  conditionally 
approved  it  on  February  11, 1987.  The 
condition  of  approval  was  that  the  State 
fulfill  by  October  1, 1987,  its 
commitment  to  submit  to  EPA  any 
additional  measures,  along  with  an 
appropriate  demonstration,  necessary  to 
assure  timely  attainment  and 
maintenance  of  the  NAAQS  as 
expeditiously  as  practicable  but  no  later 
♦han  October  1. 1989. 


Following  a  "RACT-plus"  study  in 
conformity  with  the  conditional 
approval,  the  Jefferson  County 
Department  of  Health  (JCDH)  submitted 
draft  plan  revisions  on  February  19. 
1988.  EPA  proposed  to  approve  Jefferson 
County's  draft  revision  on  June  29. 1988 
(53  FR  24451).  contingent  upon  two 
conditions  being  met  before  final 
approval.  First,  JCDH  was  to  adopt  the 
draft  revised  Regulation  6.11  which  was 
submitted  to  EPA  on  February  19, 1988, 
and  respond  suitably  to  EPA's 
comments  on  the  draft  revised 
regulation.  Secondly,  JCDH  was  to 
submit  the  emission  limits  reflected  in 
the  regulation  to  Alabama  as  air 
permits.  Alabama  was  in  turn  to  submit 
the  permits  to  EPA  for  inclusion  in  the 
Alabama  SIP. 

n.  AlatMma  Revised  Lead  SIP 

On  August  5, 1988,  the  Alabama 
Department  of  Environmental 
Management  submitted  to  EPA  the 
Jefferson  County  air  permits  issued  to 
Interstate  Lead  Company  as  a  revision 
to  the  Alabama  SIP  in  fulfillment  of 
Alabama's  requirement  to  modify  its  SIP 
to  address  the  lead  nonattainment  in 
Leeds.  Alabama. 

On  May  11. 1988.  the  Jefferson  County 
Board  of  Health  adopted  a  revised 
Regulation  6.11.  designed  to  correct  the 
lead  nonattainment  problem  in  Leeds. 
Alabama.  These  revised  regulations 
have  been  incorporated  into  the  permits 
issued  to  the  secondary  lead  plant  in  the 
Leeds  area,  Interstate  Lead  Corporation. 
The  revised  regulations  represent 
control  of  lead  and  particulate  matter 
emissions  from  secondary  lead  smelters 
above  the  level  of  RACT.  This  level  of 
control  (above  RACT)  is  normally 
referred  to  as  "RACT-plus." 

The  RACT-plus  lead  regulations  were 
derived  by:  (1)  Research  and  study  of 
existing  approved  lead  SIPs  in  other 
states;  (2)  investigation  of  effective  lead 
air  pollution  controls  at  sources  in 
geographic  areas  in  attainment  of  the 
lead  NAAQS:  (3)  conducting  numerous 
inspections  of  Interstate  Lead 
Corporation's  (ILCO)  plant  to  observe 
actual  emission  problems;  (4)  making 
extensive  emission  calculations  on  all 
known  ILCO  lead  sources  and  emission 
points  to  estimate  emissions  under 
current,  RACT-level  control,  as 
practiced  by  ILCO,  and  as  projected  for 
the  RACT-plus  level  of  control;  and  (5) 
evaluating  the  results  of  mathematical 
computer  modeling  which  utilized  these 
emissions  estimates.  The  resultant 
regulations  generated  represent  RACT- 
plus  controls  which,  when  implemented 
and  enforced,  will  provide  for 
attainment  of  the  lead  NAAQS. 


ni.  Results  of  EPA  Review 

Today's  final  rule  provides  the  results 
of  EPA's  review  of  Alabama's  revised 
lead  SIP  for  Jefferson  County.  This 
information  is  presented  under  the 
following  headings. 

A.  Changes  in  the  Final  SIP  and 
Regulations. 

B.  Emission  Data 

C.  Air  Quality  Data  and  Monitoring 
System. 

D.  Demonstration  of  Attainment/ 
Modeling. 

E.  RACT-plus  Control  Plan  for  ILCO. 

F.  Compliance  Schedule  for  Jefferson 
County. 

G.  Public  Comments  on  EPA's 
Proposal. 

More  detailed  information  concerning 
EPA's  review  of  this  SIP  is  contained  in 
a  Technical  Support  Document  which  is 
available  for  public  inspection  at  the 
locations  identified  in  the  "Addresses" 
section  of  this  notice. 

A.  Changes  in  the  Final  SIP  and 
Regulations 

The  most  important  changes  in  the 
existing  secondary  lead  smelter 
regulations  were  made  to  implement 
RACT-plus  level  of  control  for  affected 
sources  or  emission  release  points;  these 
changes  were  incorporated  into  the  air 
permits.  Other  changes  were  made  for 
clarity  or  consistency  with  other 
regulations.  A  public  hearing  was  held 
on  the  revisions  on  April  5. 1988.  EPA 
reviewed  the  draft  revised  regulations 
and  made  comments  which  were 
forwarded  to  the  Jefferson  County 
Department  of  Health  before  the 
hearing.  EPA  proposed  to  approve  the 
draft  revised  regulation  on  June  29, 1988 
(53  FR  24451),  based  on  the  condition 
that  the  version  adopted  by  Jefferson 
County  respond  suitably  to  EPA's 
comments  on  the  draft  revised 
regulations.  JCDH  has  responded 
suitably  to  all  comments  made  by  EPA 
in  the  proposal  notice. 

B.  Emission  Data 

The  Jefferson  County  Department  of 
Health  has  submitted  lead  emissions 
data  for  stack  and  process  fugitive 
emission  and  fugitive  dust  sources.  A 
summary  of  actual  emissions  at  ILCO  in 
1984  and  1986  and  the  allowable  RACT 
and  proposed  RACT-plus  emissions  is 
shown  in  Table  6  of  the  Technical 
Support  Document.  The  lead  RACT-plus 
control  measures  provide  for  a  72 
percent  reduction  in  point  source 
emissions  (from  RACT  allowable  to 
RACT-plus  allowable).  The  process  area 
of  the  facihty  will  be  required  to  be 
enclosed  in  a  building  (100  percent 
capture).  This  building  enclosure  will 


have  a  ventilation  capture  system 
(hoods,  ductworks,  baghouses  and  fans) 
which  will  capture  at  any  given  time  at 
least  90  percent  of  the  process  fugitive 
emissions  and  send  it  to  a  control  device 
(baghouse)  which  will  have  99-plus 
percent  control  efficiency.  The 
remaining  5-10  percent  of  the  emissions 
contained  in  the  enclosed  building  will 
be  removed  in  a  timely  manner  by  the 
same  ventilation  capture  system. 

The  magnitude  and  duration  of  the  5- 
10  percent  lead  emissions  which  will  be 
removed  by  the  building  ventilation 
capture  system  will  vary  depending  on 
such  problems  as  malfunctions, 
corrosion,  or  operator  error  which  ILCO 
may  experience  and  the  reaction  time 
needed  to  solve  these  problems.  The 
emissions  generated  by  such  problems 
are  intermittent  in  nature  and  will  be 
required  to  be  corrected  on  a  priority 
basis. 

The  additional  RACT-plus  control  is 
provided  to  improve  captivity  of  all 
escaping  process  emissions.  EPA  has 
concluded  that  the  lead  emission 
reductions  will  provide  for  attainment 
and  maintenance  of  the  lead  NAAQS. 

C.  Air  Quality  Data  and  Monitoring 
System 

In  1987  a  total  of  seven  (7)  quarterly 
lead  violations  were  measured  at  two 
different  ambient  monitoring  sites  in  the 
vicinity  of  ILCO.  These  tabulated  results 
ranged  from  1.91  to  3.33  ug/m^. 
Therefore,  Jefferson  County  was 
required  to  implement  the  next  phase,  or 
the  RACT-plus  portion,  on  the 
secondary  lead  smelter  to  ensure 
compliance  with  the  lead  NAAQS  by 
October  1, 1989. 

D.  Demonstration  of  Attainment/ 
Modeling 

'f     Since  RACT-plus  has  been  defined, 
the  purpose  of  the  modeling  analysis 
was  to  assess  the  ambient  lead  levels 
with  RACT-plus  in  place  and  determine 
if  the  lead  concentrations  will  be  below 
the  NAAQS  for  lead. 

Two  models  were  selected  to  assess 
the  RACT-plus  Control  Strategy.  The 
Industrial  Source  Complex  Long  Term 
Model  (ISCLT)  was  used  to  assess  the 
concentrations  on  the  low  terrain  near 
the  facility,  caused  primarily  by  the 
fugitive  emissions.  "The  VALLETr'  model 
was  used  to  assess  the  lead 
concentrations  on  the  higher  terrain, 
caused  primarily  by  the  emissions  from 
the  stacks. 

The  modeling  techniques  used  in  the 
demonstration  supporting  this  revision 
are.  for  the  most,  based  on  modeling 
guidance  in  place  at  the  time  that  the 
analysis  was  performed,  i.e.,  the  EPA 
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"Guideline  on  Air  Quality  Models" 
(1986).  Since  that  time,  revisions  to 
modeling  guidance  have  been 
promulgated  by  EPA  (53  FR  392,  January 
6v  1988).  Because  the  modeling  analysis 
was  under  way  prior  to  publication  of 
the  revised  guidance,  EPA  accepts  the 
analysis. 

Based  on  the  modeling  results, 
intermediate  terrain  (locations  between 
plume  height  and  receptor  height)  was 
not  a  factor  in  the  analysis.  The  design 
concentration  was  found  to  occur  at  the 
fenced  property  line  using  the  ISCLT 
model.  The  major  contribution  to  the 
design  concentration  was  from  the 
fugitive  and  stack  emissions  being 
downwashed  due  to  building 
configuration.  The  results  of  the 
modeling  concentrations  are 
summarized  in  Tables  2,  3,  and  4  of  the 
Technical  Support  Dociunent. 

The  meteorological  data  used  in  the 
analysis  consisted  of  five  years  (1982- 
1986]  of  Birmingham,  Alabama  surface 
data  and  Centerville,  Alabama  mixing 
height  data.  These  meteorological  data 
in  conjunction  with  maximum 
production  rates  as  defined  in  the 
RACT-plus  strategy  predicted 
compliance  with  the  quarterly  lead 
standards  of  1.5  fxg/m'. 

Other  stationary  sources  of  lead  and 
background  sources  of  lead  were 
evaluated  in  the  existing  lead  State 
Implementation  Plan  (SIP)  done  in  1985. 
These  sources  were  found  at  that  time  to 
be  insignificant  with  respect  to  impact 
on  ambient  air  quality  in  the  vicinity  of 
ILCO.  This  assessment  has  not  changed. 
However,  an  additional  source  of  lead 
has  been  located  in  the  vicinity  of  ILCO 
since  then.  This  source,  A.J.  Gerrard 
Company,  Inc.,  is  located  within  one 
kilometer  of  ILCO.  A  lead  stack  test  was 
performed  on  Gerrard  on  November  30, 
1987,  by  a  private  consultant  to 
determine  the  facility's  emissions.  The 
emissions  from  Gerrard  were  modeled. 
The  modeling  revealed  that  Gerrard  by 
itself  causes  no  lead  NAAQS 
exceedance  and  contributes  an 
insignificant  amount  of  lead  to  the 
monitoring  sites  around  ILCO. 

£.  RACT-PIus  Control  Plan  for  ILCO 

To  ensure  compliance  with  the  lead 
NAAQS,  a  RACT-plus  control  plan  was 
developed.  The  draft  revised  Jefferson 
County  lead  control  plan  contains  new 
requirements  at  the  RACT-plus  level  as 
follows: 

1.  A  fully  enclosed  and  ventilated 
building  with  control  device  shall  be 
required  to  reduce  and  control  emissions 
that  escape  as  fugitive  emissions  from 
the  furnaces'  process  and  pollution 
control  equipment  currently  in  use. 


2.  Stack  emissions  from  all  baghouse 
stacks,  except  the  building  ventilation 
control  device  stack,  will  be  limited  to 
0.001  grains  of  lead  and  0.005  grains  of 
particulate  matter  per  dry  standard 
cubic  foot  of  exhaust.  The  building 
ventilation  control  device  exhaust  stack 
will  have  emissions  limits  of  0.0001 
grains  of  lead  and  0.0005  grains  of 
particulate  matter  per  dry  standard 
cubic  foot  of  exhaust.  These  limitations 
when  used  in  the  computer  modeling  to 
demonstrate  attainment  show  no 
predicted  lead  NAAQS  exceedances  at 
receptors  near  ILCO,  Inc. 

3.  Each  and  every  baghouse  or  control 
device  stack  must  be  maintained  at  a 
height  of  75  feet  as  a  minimum  above 
the  ground  level  of  the  source.  Any 
stacks  which  have  to  be  modified 
because  of  installation  of  the  enclosure 
building  must  also  meet  GEP 
requirements  as  currently  required  in 
Chapter  2  of  the  Jefferson  County  Board 
of  Health  Air  Pollution  Control  Rules 
and  Regulations. 

4.  "Drinking  Quality"  water  will  be 
used  by  ILCO  on  those  fugitive  dust 
points  that  are  controlled  by  wet 
suppression.  Recycled  eflluent  will  no 
longer  be  allowed  as  a  dust  suppressant 
for  selected  fugitive  dust  emissions 
points. 

5.  The  installation  of  collection 
systems  on  the  casting  operations,  and 
the  reverb  furnace  metal  tapping,  will 
not  be  required  because  these  emissions 
will  be  captured  in  the  ventilated 
building.  All  other  collection  systems 
will  be  maintained  by  ILCO. 

F.  Compliance  Schedule  for  Jefferson 
County 

On  February  19, 1988,  the  Jefferson 
County  Department  of  HealA  submitted 
a  revised  schedule  for  implementing  the 
RACT-plus  study  for  ILCO.  The 
schedule  contains  specific  and  detailed 
progressive  steps  leading  to  attainment; 
a  timeframe  for  adopting  regulatory 
requirements  to  implement  additional 
measures;  deadlines  for  installation  of 
additional  controls;  and  other  specific 
deadlines  for  bid  packages,  engineering 
changes  and  construction.  Specifically, 
the  schedule  calls  for  ILCO  to  complete 
plans  and  specifications  and  necessary 
permit  applications  by  September  1, 
1988;  completion  of  all  engineering 
changes  and  finalization  of  all  bid 
packages  by  November  1, 1988;  issuance 
of  bid  packages  to  vendors  and 
contractors  by  December  1, 1988; 
construction  of  all  equipment  including 
new  enclosed  building  with  ventilation 
system  by  September  1, 1989,  startup  of 
all  equipment  by  October  1, 1989,  and 
collection  of  ambient  lead  data  with 
RACT-plus  installed  for  twenty-four 


months  by  October  1, 1991.  The  revised 
schedule  is  considered  by  EPA  to  be 
adequate.  This  schcidule  is  a  portion  of 
the  SIP  revision  EPA  is  approving  and 
can  be  enforced  directly  by  EPA  as  well 
as  the  State  and  Jefferson  County. 

G.  Public  Comments  on  EPA 's  Proposal 

The  following  are  the  Jefferson 
County  Department  of  Health's 
comments  on  EPA's  Proposed  Rule  for 
the  Jefferson  County,  Alabama  Lead 
RACT-plus  regulations  as  contained  in 
Vol.  53,  No.  125  Federal  Register  dated 
June  29, 1988: 

1.  Ref:  Section  IV.  A 

Changes  proposed  by  EPA  to  the 
proposed  regulations  have  been 
included  in  the  regulations  adopted  by 
the  Jefferson  County  Board  of  Health  on 
May  11, 1988. 

2.  Ref:  Section  IV.  D 

The  meteorological  data  used  in  the 
plan  cmalysis  consisted  of  the  year  1982- 
1988  rather  than  1981-1985. 

3.  Ref:  Section  IV.  E.,  Paragraphs  Nos.  6 
and  7 

The  Technical  Support  Document 
(TSD)  for  the  lead  SIP  for  Jefferson 
County  as  adopted  on  May  11, 1988,  did 
not  include  the  requirement  for 
additional  lead  monitors  since  the 
existing  network  of  5  monitors  (not 
including  Leeds  Elementary  School 
which  is  a  special  study  site)  was 
considered  adequate. 

The  Jefferson  County  Department  of 
Health  also  feels  that  it  is  not  necessary 
to  relocate  the  Hayes  monitor,  because 
even  though  it  is  on  Interstate  Lead 
property,  it  is  across  a  public  road  from 
the  facility  and  the  site  is  accessible  to 
the  public. 

The  adopted  TSD  also  did  not  include 
a  requirement  for  a  meteorological  data 
system  to  be  installed  by  Interstate 
Lead.  Ambient  monitoring  is  to  be  used 
to  demonstrate  attainment  of  the 
NAAQS. 

EPA  agrees  with  the  above  comments. 
The  changes  or  corrections  have  been 
included  in  the  present  notice. 

EPA's  Action 

EPA  has  evaluated  the  Jeflferson 
County  part  of  the  Alabama  lead  SIP 
and  has  determined  that  it  demonstrates 
attainment  of  the  lead  NAAQS  through 
the  implementation  of  control  measures 
at  the  Interstate  Lead  Company.  EPA  is 
therefore  approving  the  Jefferson  Coimty 
part  of  the  Alabama  lead  SIP  since 
Jefferson  County  adopted  the  draft 
revised  Regulation  6.11  on  May  11, 1988, 
and  responded  suitably  to  all  of  EPA's 


comments  in  the  proposal  notice.  Also, 
Alabama  formally  submitted  to  EPA,  for 
inclusion  in  the  SIP,  Jefferson  County  air 
permits  that  reflect  the  lead  emission 
limits  of  the  draft  revised  Jefferson 
County  lead  regulations. 

Additionally,  in  the  civil  action  of 
NRDC  V.  EPA.  Civ.  No.  82-2137 
(C.D.C.D.).  EPA  agreed  to  take  final 
action  regarding  Jefferson  County's  lead 
regulation,  by  December  1, 1988. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  27, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 

List' of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
and  Lead. 

Incorporation  by  reference  of  the  state 
implementation  plan  for  the  State  of 
Alabama  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dale:  October  28, 1988. 
Lee  M.  Thomas. 
Administrator. 

Part  52  of  Chapter  1,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  B— Alabama 

2.  Section  52.50  is  amended  by  adding 
paragraph  (c){48)  to  read  as  follows: 

§52.50    Identification  of  plan. 

ir  *  *  •  * 

(C)    *    *    * 

(48)  Revised  State  Implementation 
Plan  for  attainment  and  maintenance  of 
lead  standards  in  Jefferson  County, 
submitted  on  August  5, 1988,  by  the 
Alabama  Department  of  Environmental 
Management. 

(i)  Incorporation  by  reference.  (A)  Air 
permits  incorporating  revised 
regulations  for  existing  secondary  lead 
smelters  located  in  Jefferson  County, 
Alabama  (Regulation  6.11),  adopted  by 
the  Jefferson  County  Board  of  Health  on 
May  11, 1988. 

(B)  [Reserved] 

(ii)  Other  material.  (A)  Narrative  SIP, 
entitled  "State  Implementation  Plan  for 
the  Attainment  of  the  National  Ambient 


Air  Quality  Standard  for  Lead  in 
Jefferson  County,"  dated  February  19, 
1988. 
(B)  [Reserved] 

(FR.  Doc.  86-25769  Filed  11-23-88;  8:45  am] 
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40  CFR  Part  52 
[Fm.-3439-4;  TN-0721 

Approval  and  Promulgation  of 
implementation  Plans;  Tennessee; 
Plan  Revision  for  Volatile  Organic 
Compound 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  today  approves  a 
request  by  Tennessee  that  a  change  in 
the  definition  of  "Existing  Source"  in 
Chapter  18,  Volatile  Organic  Compound 
(VOCs),  of  the  Tennessee  Air  Pollution 
Control  regulations  be  incorporated  into 
the  Tennessee  State  Implementation 
Plan  (SIP).  The  definition  of  "Existing 
Source"  for  VOC  sources  subject  to 
Chapter  18  rules  is  found  in  Tennessee 
Department  of  Health  and  Environment 
Rule  1200-3-18-.02(m).  The  change  in 
definition  which  was  adopted  by  the 
Tennessee  Department  of  Health  and 
Environment  on  November  10, 1988,  will 
have  no  effect  on  the  environment. 
DATES:  This  action  will  become  effective 
on  January  24, 1989,  unless  notice  is 
received  by  December  27, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kay  Prince  of  EPA 
Region  IV's  Air  Programs  Branch  (see 
Region  IV  address  below).  Copies  of  the 
materials  submitted  by  Tennessee  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 

Environmental  Protection  Agency, 
Region  FV,  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365 

Tennessee  Air  Pollution  Control 
Division,  Customs  House,  4th  Floor, 
701  Broadway,  Nashville,  Tennessee 
37219 

Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kay  Prince,  Air  Programs  Branch,  EPA 

Region  IV,  at  the  above  address  and 

telephone  number  (404)  347-2864  or  FTS 

257-2864. 

SUPPLEMENTARY  INFORMATION:  On 

January  6, 1988,  the  Tennessee 


BEST  COPY  AVAILABLE 


Department  of  Health  and  Environment 
submitted  to  EPA  a  request  to  change 
the  definition  of  "Existing  Source"  for 
VOC  sources  subject  to  Chapter  18  of 
the  Tennessee  Department  of  Health 
and  Envirorunent  Air  Pollution  Control 
regulations.  The  current  definition  of 
"Existing  Source"  is  found  in  Rule  1200- 
3-18.02(m).  The  revision  would  add  the 
phrase  "or  the  emergency  rule  date, 
whichever  is  earlier"  so  that  the  revised 
rule  would  read  as  follows: 

"Existing  source"  is  any  processles]  in 
existence  or  having  a  state  or  local  agency's 
construction  permit  prior  to  the  "original  rule 
certified  date"  or  the  emergency  rule  date, 
whichever  is  earlier,  for  the  specified 
paragraph. 

The  Tennessee  emergency  rule  date  is 
December  31, 1980,  and  the  Tennessee 
Emergency  Rule  for  VOC's  was 
approved  by  EPA  on  November  24, 1981 
(46  FR  57486).  The  final  rules  for  VOC 
sources  have  not  been  approved  by 
EPA.  No  EPA  action  is  planned 
regarding  the  final  rules  because  they 
are  identical  to  the  emergency  rules. 

Therefore,  the  change  in  the  definition 
of  "Existing  Source"  for  Chapter  18  is 
consistent  with  current  Agency  policy. 
Because  of  the  simplicity  of  the  action, 
no  technical  support  document  was 
prepared. 

Final  Action 

EPA  approves  the  SIP  revision  to 
change  the  definition  of  "Existing 
Source"  in  Chapter  18  of  the  Tennessee 
Department  of  Health  and  Environment 
rules.  This  action  is  being  taken  without 
prior  proposal  because  the  change  is 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  it  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
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Court  of  Appeals  for  the  appropriate 
circuit  by  January  24. 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  m  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergoverrunental  relations.  Ozone. 

Note.  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  Tennessee  SIP  on  July  1, 1982. 

Date:  August  26, 1988. 
Lee  M.  Tbomas, 

Administrator. 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

§  52.2220    Identification  of  plan. 

***** 

(c)  *  *  * 

(94)  A  revision  of  Rule  1200-3-18- 
.02(m)  was  submitted  to  EPA  on  January 
6, 1988,  by  the  Tennessee  Department  of 
Health  and  Environment. 

(i)  Incorporation  by  reference.  (A) 
Amendment  to  Tennessee  Department 
of  Health  and  Environment  rules 
(revision  of  Paragraph  1200-3-18- 
.02(m)),  State-effective  on  November  10, 
1986. 

(ii)  Other  materials — none. 

[FR  Doc.  88-19887  Filed  11-23-88;  8:45  am] 
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40  CFR  Part  52 

(FRL-3473-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmental  Protection 
Agency  (EPj\). 
action:  Final  rule. 

summary:  Section  110(a)(2)(F)(ii)  of  the 
Clean  Air  Act,  as  amended,  requires 
that  a  state  plan  include  a  program  to 
provide  for  installation  of  equipment  to 
monitor  emissions  from  stationary 
sources.  In  order  to  satisfy  the 
requirements  of  the  Act  and  EPA's  plan 
requirements  at  40  CFR  51.214.  the 
Kansas  Department  of  Health  and 


Environment  (KDHE)  adopted  K.A.R. 
28-19-19  etseq..  Continuous  emission 
monitoring  (CEM).  These  rules  were 
submitted  to  EPA  on  January  8. 1988, 
and  became  effective  May  1, 1988. 

Today's  action  approves  Kansas'  CEM 
rules.  Approval  of  these  rules  repairs  an 
outstanding  state  implementation  plan 
(SIP)  deficiency. 

EPA  is  acting  on  these  rules  using  the 
direct-to-final  procedures. 

DATES:  The  effective  date  of  this 
rulemaking  is  January  24. 1989,  unless 
EPA  receives  notice  that  someone 
wishes  to  make  adverse  or  critical 
comments  by  December  27. 1988. 

ADDRESSES:  Comments  should  be  sent 
to  Robert  J.  Chanslor,  Environmental 
Protection  Agency,  Region  VII.  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
66101.  Copies  of  the  state's  submittal  are 
available  for  public  inspection  during 
normal  business  hours  at  the  above 
address  and  at  the  Kansas  Department 
of  Health  and  Environment,  Bureau  of 
Air  Quality  and  Radiation  Control. 
Forbes  Field,  Topeka.  Kansas  66620: 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460;  and 
Office  of  the  Federal  Register,  1100  L 
Street  NW..  Room  8301.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Chanslor  at  (913)  236-2893;  FTS 
757-2893. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

On  October  6. 1975  (40  FR  46247),  EPA 
promulgated  regulations  implementing 
section  110(a)(2)(F)(ii)  of  the  Clean  Air 
Act,  as  amended,  which  require  that 
SIPs  contain  legally  enforceable 
procedures  to  require  stationary  sources 
subject  to  emission  standards  as  part  of 
an  applicable  plan  to  install,  calibrate, 
maintain,  and  operate  equipment  for 
continuously  monitoring  and  recording 
emissions;  and  to  provide  other 
information  as  specified  in  Appendix  P 
of  40  CFR  Part  51.  EPA's  regulations 
requiring  CEM  were  originally  codified 
at  40  CFR  51.19(e).  EPA  recodified  its 
Part  51  regulations  on  November  7, 1986 
(40  FR  40656).  The  CEM  requirements 
are  now  found  at  40  CFR  51.214. 

After  public  notification  and  a  public 
hearing  held  on  November  13. 1987,  the 
KDHE  adopted  rules  requiring  CEM 
systems.  The  Kansas  CEM  requirements 
are  contained  in  K.A.R.  28-19-19  et  sag. 
The  state's  notification  and  public 
hearing  satisfy  the  requirements  of  40 
CFR  51.102.  The  state's  submittal  meets 
the  60-day  timeframe  for  submitting  SIP 
revisions  in  40  CFR  51.104(d). 


Review  of  Regulations 

40  CFR  Part  51,  Appendix  P.  sets  forth 
the  minimum  requirements  for  CEM  and 
recordkeeping  that  a  SIP  must  include  in 
order  to  be  approved  under  40  CFR 
51.165(b).  K.A.R.  28-19-19(a)  requires 
that  all  sources  subject  to  the  regulation 
install  CEMs  and  comply  with  the  data 
reduction  and  report  requirements 
contained  therein.  This  is  approvable. 

K.A.R.  28-19-19(b)  (1)  and  (2)  exempt 
units  subject  to  the  state's  New  Source 
Performance  Standards  (NSPS)  in  K.A.R. 
28-19-83  et  seq.  This  is  acceptable  since 
the  state  adopted  EPA's  NSPS  by 
reference  and  the  NSPS  contain 
provisions  for  CEM  for  affected  facilities 
subject  to  NSPS.  The  exemption  is 
extended  to  fossil  fuel-fired  steam 
generators  where  an  operating  permit 
issued  by  the  state  under  K.A.R.  28-19- 
14  limits  the  operating  capacity  to  less 
than  30  percent.  The  exemption  is 
terminated  if  the  capacity  restriction  is 
removed.  In  such  cases,  the  source 
owner  or  operator  must  have  a  CEM 
system  installed  and  operational  within 
six  months  of  removal  of  the  operational 
restriction.  This  is  consistent  with  Part 
51.  Appendix  P. 

K.A.R.  2&-19-19(c)  identifies  sources 
to  which  the  regulations  apply.  This  is 
consistent  with  sections  1.1.1  and  1.1.2 
of  Appendix  P.  Appendix  P  requires 
CEMs  on  sulfuric  acid  plants  with  a 
capability  greater  than  300  tons  per  day 
and  nitric  acid  plants  with  a  capacity 
greater  than  300  tons  per  day  if  a  control 
strategy  for  nitrogen  dioxide  is  required 
in  that  Air  Quality  Control  Region.  The 
state's  CEM  regulations  do  not  address 
sulfuric  acid  or  nitric  acid  plants.  This  is 
acceptable.  The  state's  section  111(d) 
plan  identifies  one  sulfuric  acid  plant, 
but  that  plant's  maximum  is  300  tons  per 
day.  Thus,  a  CEM  is  not  required. 
Existing  sulfuric  acid  plants  are 
regulated  under  K.A.R.  28-19-26.  No 
nitrogen  dioxide  control  strategy  is 
required  in  Kansas;  thus,  CEM  is  not 
required  for  nitric  acid  plants. 

The  Kansas  rules  require  that  subject 
sources  complete  the  installation  and 
demonstrate  compliance  by  November 
1. 1987.  This  is  approvable.  K.A.R.  28- 
19-19(e)  provides  for  an  extension  of 
time  for  installation,  but  in  no  case  is  an 
extension  beyond  November  1, 1988.  to 
be  granted.  K.A.R.  28-19-19(f)  requires 
that  the  owner  or  operator  of  an  affected 
emission  unit  notify  the  state  not  less 
than  30  days  prior  to  the  anticipated 
installation  and  the  date  of  the 
anticipated  performance  tests.  The 
extension  is  consistent  with  Part  51. 
Appendix  P,  section  3.1.  This  extension 
does  not  prevent  attainment  of  any 


primary  ambient  air  quality  standard 
because  they  are  applicable  only  to 
stationary  sources  which  do  not  impact 
on  ozone  or  carbon  monoxide 
nonattainment  areas. 

K.A.R.  28-19-19(g)  adopts  by 
reference  the  performance  specifications 
and  test  procedures  in  40  CFR  Part  60. 
Appendix  B.  in  effect  on  July  1, 1986. 
This  is  approvable.  The  performance 
specifications  in  the  state  regulation  are 
identical  to  EPA's  specifications  for 
opacity.  SOi.  COj,  and  Oi.  The 
regulation  requires  that  the  soiu-ce 
owner  or  operator  subject  to  the 
requirements  maintain  records  of  all 
measurements,  including  performance 
test  measurements,  performance 
evaluations,  calibration  checks, 
adjustments,  and  maintenance,  as  well 
as  emissions  measurements.  The 
regulation  requires  maintenance  of 
records  for  at  least  two  years.  This  is 
approvable. 

The  state  rules  require  that  the  CEM 
system  be  operated  except  for  down 
time  during  repairs,  cahbration  checks, 
and  zero  and  span  checks.  The  rule 
requires  monitoring  of  source  emissions 
when  the  source  is  in  operation.  This  is 
approvable. 

The  provisions  of  K.A.R.  28-19-19(k) 
require  that  the  owners  or  operators  of  a 
source  subject  to  the  CEM  regulations 
submit  quarterly  excess  emissions 
reports.  The  data  reductions 
requirements  for  the  quarterly  reports 
are  clearly  described  in  K.A.R.  28-19- 
19(e).  This  is  consistent  with  Part  51. 
Appendix  P,  section  5.0,  and  is 
approvable. 

The  provisions  of  K.A.R.  28-19-19(m) 
require  that  an  owner  or  operator  of  a 
source  subject  to  the  CEM  rules  develop 
and  submit  to  the  state  an  approvable 
quality  assurance  (QA)  plan.  When 
approved,  the  QA  plan  becomes 
enforceable  as  a  part  of  the  state  CEM 
requirements.  The  quality  control  (QC) 
requirements  are  consistent  with  the  QC 
requirements  of  Part  60,  Appendix  F.  for 
CEMs  and  are  approvable. 

K.A.R.  28-19-19(0)  allows  a  source 
owner  or  operator  to  use  different  but 
equivalent  procedures  and  requirements 
for  CEM  systems,  provided  that  a 
demonstration  of  equivalency  is  made, 
satisfactory  to  the  department  with  EPA 
concurrence,  that  the  alternative  is 
equivalent.  This  rule  is  approvable  with 
the  understanding  that  all  such 
equivalent  procedures  and  requirements 
must  be  submitted  to  EPA  as  individual 
SIP  revisions.  In  the  absence  of  such 


approval,  the  enforceable  requirements 
of  the  remaining  rules  shall  be 
applicable. 

Conclusion 

EPA  believes  that  the  CEM 
regulations  adopted  by  the  state  of 
Kansas  are  consistent  with  the  technical 
requirements  of  40  CFR  Part  51. 
Appendix  P.  EPA  believes  the  state's 
CEM  regulations  satisfy  the 
requirements  of  40  CFR  51.165(b)  and 
51.214. 

Action 

EPA  approves  the  Kansas  regulations 
K.A.R.  28-19-19(a)  through  K.A.R.  28- 
19-19(1)  which  govern  the  use  and 
operation  of  CEM  operating  systems. 

EPA  believes  there  is  good  cause  to 
approve  the  state's  CEM  rules  without 
prior  proposal.  The  rules  adopted  by  the 
state  of  Kansas  are  consistent  with  the 
EPA  requirements  at  40  CFR  51.165  and 
51.214  and  satisfy  the  requirements  of 
section  110(a)(2)(F)(ii)  of  the  Clean  Air 
Act.  as  amended.  Further,  the  state's 
adoption  of  these  rules  and  procedures 
cures  an  outstanding  Kansas  SIP 
deficiency.  When  EPA  approves  these 
state  rules,  they  become  federally 
enforceable  and  provide  EPA  with  an 
additional  means  of  tracking  major 
sources  of  SO?  and  other  pollutants. 
EPA  believes  that  approval  of  these 
rules  is  noncontroversial. 

The  public  should  be  advised  that 
action  will  be  effective  January  24. 1989. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  make 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  prior  to  the 
effective  date.  One  notice  will  withdraw 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  action  and  establishing  a 
comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  as  amended,  judicial  review  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  within  60  days  of 
today.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  and  Sulfur  dioxide. 

Note. — Incorporation  by  reference  of  the 
SIP  for  the  state  of  Kansas  was  approved  by 
the  Director  of  the  Federal  Register  on  July  1. 
1982. 

Date:  October  28. 1988. 
Lee  M.  ThomaB, 

A  dministrator. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  R— Kansas 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(23)  to  read  as 
follows: 

§52J70    Identification  of  plaa 
*        •        •        •        * 

(c)  *  •  * 

(23)  Kansas  Administrative 
Regidations  (K.A.R.)  28-19-19(a)  through 
28-19-19(o)  pertaining  to  continuous 
emission  monitoring  at  certain 
stationary  sources  were  submitted  on 
January  6, 1988.  by  the  Kansas 
Department  of  Health  and  Environment. 
K.A.R.  28-19-19(o)  allows  for 
departmental  discretion  on  use  of 
different  but  equivalent  procedures  than 
those  specified  in  28-19-19(a)  through 
28-19-19(n).  EPA  approves  this  rule  with 
the  understanding  that  all  such 
equivalent  procedures  and  requirements 
must  be  submitted  to  EPA  as  individual 
SIP  revisions.  In  the  absence  of  such 
approval,  the  enforceable  provisions  of 
K.A.R.  28-19-19(a)  through  28-19-19(n) 
shall  be  applicable. 

(i)  Incorporation  by  reference.  (A) 
K.A.R.  28-19-19(a)  through  28-19-19(o). 
continuous  emission  monitoring,  as 
submitted  by  the  Secretary  of  the 
Kansas  Department  of  Health  and 
Environment.  These  regulations  became 
effective  on  May  1,  li>o8. 

(B)  Letter  of  January  6, 1988.  from  the 
Secretary  of  the  Kansas  Department  of 
Health  and  Environment.  This  letter 
establishes  the  effective  date  for  the 
revised  regulations  referenced  in 
paragraph  (23)(i)(A)  of  this  section. 

[FR  Doc.  88-25927  Filed  11-23-88;  8:45  am] 
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40  CFR  Part  261 
(SW-FRL-3481-11 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  for  specified 
wastes  generated  by  the  Goodyear  Tire 
and  Rubber  Company,  Randleman, 
North  Carolina.  This  action  responds  to 
a  delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268. 124,  270,  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 
EFFECTIVE  DATE:  November  25, 1988. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW..  (sub-basement), 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-88-GYEF-FFFFF."  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Robert  Kayser,  Office  of  Solid 
Waste  (OS-343).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  (202)  382-4536. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 


which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

The  Goodyear  Tire  and  Rubber 
Company  (Goodyear),  located  in 
Randleman,  North  Carolina,  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  a  specific  waste  it 
generates.  After  evaluating  the  petition 
EPA  proposed,  on  July  13. 1988,  to 
exclude  Goodyear's  waste  from  the  lists 
of  hazardous  waste  under  40  CFR  261.31 
and  261.32  (see  53  FR  26455). 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  exclusion. 

II.  Disposition  of  Petition 

Goodyear  Tire  and  Rubber  Company. 
Asheboro  Wire  Plant,  Randleman,  North 
Carolina. 

;.  Proposed  Exclusion 

Goodyear  petitioned  the  Agency  for 
an  exclusion  of  its  wastewater 
treatment  sludge  filter  cake,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F006.  Goodyear  based  its  petition  on  the 
claim  that  the  constituents  of  concern, 
although  present  in  the  waste,  were  in 
an  essentially  immobile  form. 
Furthermore,  to  support  its  claim  that 
both  the  non-listed  and  listed 
constituents  of  concern  would  not  be 
present  in  the  waste  above  health-based 
levels  of  concern,  Goodyear  submitted 
results  from  total  constituent  analyses 
for  all  the  EP  toxic  metals,  nickel, 
cyanide,  and  sulfide  and  results  from  EP 
toxicity  analyses  for  all  the  EP  toxic 
metals  and  nickel.  See  53  FR  26455.  July 
13, 1988,  for  a  more  detailed  explanation 
of  why  EPA  proposed  to  grant 
Goodyear's  petition  for  its  sludge  filter 
cake. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  one  comment  on 
the  proposed  rule.  The  commenter 
supported  the  Agency's  proposed  use  of 
the  organic  leachate  model  (OLM)  and 
the  vertical  and  horizontal  spread  (VHS) 
model  as  applied  to  Goodyear's 
petitioned  waste.  The  commenter  also 
strongly  supported  EPA's  assertion  that 
"it  is  inappropriate  for  the  Delisting 
Program  to  consider  extensive  site- 
specific  factors  in  its  evaluation  of 
delisting  petitions."  See  53  FR  26456. 
The  commenter  believed  that  it  is 
unlawful  and  inappropriate  for  EPA  to 
consider  any  site-specific  factors  in  its 
evaluation  of  delisting  petitions.  This 
comment  does  not  pertain  to  this 
petition  or  affect  the  proposed  decision 
since  the  Agency  did  not  consider  any 


site-specific  factors  in  its  evaluation  of 
the  petitioned  waste.  The  Agency, 
therefore,  will  independently  respond  to 
this  comment  in  terms  of  a  separate 
rulemaking  petition  raising  this  issue 
with  the  Agency  (filed  by  the 
commenter,  the  Hazardous  Waste 
Treatment  Council). 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  Goodyear's 
wastewater  treatment  sludge  filter  cake 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  the 
Goodyear  Tire  and  Rubber  Company's 
Asheboro  Wire  Plant,  located  in 
Randleman,  North  Carolina,  for  its 
wastewater  treatment  sludge  filter  cake, 
described  in  its  petition  as  EPA 
Hazardous  Waste  No.  F006.  The 
exclusion  only  applies  to  the  processes 
covered  by  the  original  demonstration. 
The  facility  would  require  a  new 
exclusion  if  either  its  manufacturing  or 
treatment  processes  are  altered,  and 
accordingly  would  need  to  file  a  new 
petition.  The  facility  must  treat  waste 
generated  from  changed  processes  as 
hazardous  until  a  new  exclusion  is 
granted. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat,  store, 
or  dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

EPA  would  like  to  clarify  its 
amendatory  language  presented  in  the 
proposed  exclusion  for  Goodyear's 
waste.  In  the  proposal,  it  was  written 
that,  the  exclusion  would  be  for  wastes 
generated"*  *  *  after  [the  date  of  the 
final  rule's  publication]".  See  53  FR 
26460,  July  13, 1988,  Table  1.  This 
language  may  be  misinterpreted  to  mean 
that  the  Agency's  exclusion  is  only 
prospective  in  nature.  Generally,  when 
EPA  grants  a  final  exclusion,  it  is 
intended  to  be  retrospective  as  well  as 
prospective  in  nature  unless  specifically 
stated  otherwise  in  the  conditions  of  the 
exclusion.  Since  Goodyear  has 
demonstrated  that  its  process,  as 
described  in  its  petition,  generates  a 
non-hazardous  waste  that  does  not  vary 
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with  respect  to  the  types  or  levels  of 
constituents  in  the  waste,  this  exclusion 
is  meant  to  be  both  retrospective  and 
prospective  in  nature.  The  Agency, 
therefore,  in  promulgating  this  final  rule, 
has  deleted  any  reference  which  may  be 
misinterpreted  to  indicate  that  the 
exclusion  is  only  prospective  in  nature. 
SpeciHcally.  in  Uiis  final  rule  we  have 

deleted  the  phrase after  [the 

date  of  the  final  rule's  publication]" 
from  Column  3  of  Table  1  located  under 
the  heading  "Part  281 — Identification 
and  Listing  of  Hazardous  Waste". 


III.  Limited  Effect  of  Final  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
RCRA  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's 
pursuant  to  section  3009  or  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issued  exclusion  &om  taking 
effect  in  the  State.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  [i.e.,  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  under  the 
State  law. 

IV.  Effective  Date 

This  rule  is  effective  immediately 
upon  publication  in  the  Federal  Register. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 


because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation  in  the  Federal  Register. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  promulgation,  under  the 
Administrative  Procedures  Act 
pursuant  to  5  U.S.C.  553(d). 

V.  Regidatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regidation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regiilations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  fi-om  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  pubUsh  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 


entities  {i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  one 
facility.  Accordingly.  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjecto  in  40  CFR  Fart  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Date:  November  17. 1988. 
Kenneth  A.  Shuster, 

Acting  Deputy  Director.  Office  of  Solid 
Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a),  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  0912(3).  6921.  and  6922.) 

2.  In  Table  1  of  Appendix  IX,  add  the 
following  wastestream  in  alphabetical 
order 

Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260.22 


Tabi^  1.— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Goodyear  Tire  and  Rubber  Co Randleman, 

I  .  ♦  . 


*  •  •  * 

NO....  Dewatered  wastewater  treatment  sludges  (EPA  Hazardous  Waste  No. 
generated  from  electroplating  operations. 


F006) 


(FR  Doc.  88-27201  Filed  11-23-88;  8  45  am) 

BIU.INO  COOE  65«0-50-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearings  and  Appeals 
43  CFR  Part  4 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals 

agency:  Office  of  Hearings  and 
Appeals.  Interior. 


action:  Final  rule. 


summary:  This  final  rule  changes  the 
burden  of  proof  as  to  whether  a 
violation  occurred  by  allocating  the 
ultimate  burden  of  persuasion  to  the 
petitioner  for  review  in  a  civil  penalty 
proceeding  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
EFFECTIVE  DATE:  This  rule  is  effecti  \ie 
December  27. 1988. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Will  A.  Irwin.  Administrative  Judge, 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior.  4015  Wilson 
Blvd.,  Arlington,  Virginia  22203. 
Telephone  (703)  235-3750. 

SUPPUEMENTARY  INFORMATION:  On 

October  15, 1987,  the  Office  of  Hearings 
and  Appeals  published  a  proposed 
amendment  of  43  CFR  4.1155.  52  FR 
38246-38247  (October  15. 1987).  The 
amendment  proposed  to  change  the 
allocation  of  the  ultimate  burden  of 
persuasion  as  to  the  fact  of  a  violation 
from  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  to  the 
petitioner  for  review  in  a  proceeding  for 
administrative  review  of  a  civil  penalty 
proposed  in  accordance  with  section 
518(a)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C. 
1268(a)  (1982),  in  order  to  make  the 
allocation  of  the  burden  of  proof 
concerning  this  issue  consistent  with  43 
CFR  4.1171  and  with  the  legislative 
intent  expressed  in  S.  Rep.  No.  128.  95th 
Cong.,  1st  Sess.  93  (1977). 

Interested  persons  were  given  until 
November  16. 1987.  to  submit  comments 
on  the  proposed  amendment  of  this  rule. 
No  comments  were  received.  The 
amendment  is,  therefore,  adopted  as 
proposed. 

Determination  of  Effects 

Because  this  rule  only  amends  a 
procedure  involving  administrative 
review,  the  Department  of  the  Interior 
has  determined  that  it  is  not  major,  as 
defined  by  Executive  Order  12291.  and 
certifies  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  rule  will  not  significantly  affect  the 
quality  of  the  human  environment,  on 
the  basis  of  the  categorical  exclusion  of 
regulations  of  a  procedural  nature  set 
forth  in  516  DM  2.  Appendix  1.  section 
1.10. 

Pafierwork  Reduction  Act 

This  rule  contains  no  information 
collevvion  requirements  requiring  Office 
of  Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq. 

Drafting 

This  rule  was  drafted  by  Will  A. 
Irwin.  Administrative  Judge.  Interior 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals. 


List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Mines,  Public  lands-mineral 
resources.  Surface  mining. 

For  the  reasons  set  forth  above. 
§  4.1155  of  Subpart  L.  Part  4  of  Title  43  of 
the  Code  of  Federal  Regulations,  is 
revised  as  set  forth  below. 

Dated:  October  7, 1988. 
Earl  E.  Gjelde. 
Under  Secretary. 

PART  4— (AMENDED] 

1.  The  authority  for  43  CFR  Part  4, 
Subpart  L,  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256, 12ea  1261, 1264, 
1268. 1271. 1272, 1275, 1293;  5  U.S.C.  301. 

2.  Section  4.1155  is  revised  to  read  as 
follows: 

§  4.1 155    Burdens  of  proof  in  ctvH  pwialty 
proceedings. 

In  civil  penalty  proceedings,  OSM 
shall  have  the  burden  of  going  forward 
to  establish  a  prima  facie  case  as  to  the 
fact  of  the  violation  and  the  amount  of 
the  civil  penalty  and  the  ultimate  burden 
of  persuasion  as  to  the  amount  of  the 
civil  penalty.  The  person  who  petitioned 
for  review  shall  have  the  ultimate 
burden  of  persuasion  as  to  the  fact  of 
the  violation. 

[FR  Doc.  88-27236  Filed  11-23-88:  8:45  am] 

BIUJNQ  CODE  4310-7V-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6816] 

Suspension  of  Community  Eligibility; 
Maryland  and  West  Virginia 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  commimities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  As  shown  in  fourth 
column. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration. 
Federal  Center  Plaza.  500  C  Street.  SW.. 
Room  416.  Washington.  DC  20472.  (202) 
646-2717. 

SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001  through  4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25. 1988.  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
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and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration.  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 

§  64.6    Ust  of  Eligibl*  Communities. 


Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insuremce 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  floodplains 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  the  1978,  E.O. 
12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State  and  community  name 


Maryland: 

Unincofporated  Areas 

Annapolis,  City  of 

Baltimofe,  City  of 

Eldotado,  Town  of 

Havre  De  Grace,  City  of 

Huriock,  Town  of 

Mardela  Springs,  Town  of.. 

Salisbury,  City  of 

West  Virginia: 

Ansted,  Town  of 

Mt  Hope,  City  of 

Oak  Hill,  City  of 


County 


Allegany 

Anne  Arundel 

Indeperxlent  City.. 

Dorct)ester 

Harford 

Dorctwster 

Wkxxnico .._ 

Wicomico 


Fayette . 
Fayette . 
Fayette . 


Commur>ity 
No. 


240001 
240009 
240067 
240105 
240043 
240112 
240079 
240080 

540027 
540280 
540031 


Effective  date 


t)ec.  2.  1968 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Do. 

Dec.  16.  1988 
Do. 
Do. 


Issued  November  21, 1988. 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Admin  is  tra  tion. 

[FR  Doc.  88-27181  Filed  11-23-88;  8:45  am] 

WIXING  CODE  •71S-21-4M 

44  CFR  Part  64 
[Docket  No.  FEMA  6817] 

Suspension  of  Community  Eligibility; 
Pennsylvania  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncomphance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  third  column. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  416. 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  imless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  eniForcement 
measures.  The  commimities  Hsted  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compHance  with 
program  regulations  (44  CFR  Part  59  et 
seq.].  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 


required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  pubHshed  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 


47896        Federal  Register  /  Vol.  53,  No.  227  /  Friday.  November  25.  1988  /  Rules  and  Regulations 


Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month.  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

§64.6    List  Of  Ellgibto  Communities. 


Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 


noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 
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State  and  location 


Region  in 

Pennsylvania:    Potter.    Towship    of.    Beaver 
County. 

Region  V 

lllinots: 

Arthur,  Village  of.  Moultrie  County 

Wenona.  City  of,  Marshall  County 

Region  VI 

Oklahoma;  Wagoner  County.  Unincofporated 
Areas. 

Region  VII 

Kansas:     Louisville,    City    of,    Pottawatomie 
County. 

Region  HI 

Pennsylvania: 

MKldle  SmithfieW,  TownsNp  of.  Monroe 

County. 
Tobytianna,  Township  of,  Monroe  County 

Virginia: 

Essex  County,  Unincorporated  Areas 


Community 
No. 


Effective  dates  of  authortzaUon/cancellation  of  sale  of  Fk)od 
Insurance  in  community 


Yorfc  County,  Unincorporated  Areas . 

ReglonlV 

Georgia: 

Americus,  City  of,  Sumter  County 


Lakeland,  City  of,  Lanier  County  . 


Tennessee:  Lawrenceburg,  City  of,  Scotlarvj 
County. 

Region  V 

Michigan; 

Putnam,  Township  of,  Livir>gston  County ... 

Taynxxith,  Townstiip  of,  Saginaw  County ,. 
Ohio:  Hamilton  County,  Unincorporated  Area* . 

Region  VII 

Kansas;    OicKinson    County,    Unincorporated 
Avreas. 


422327 


170520 
170462 


400215 
200272 

421690 
421897 

510048 
510182 

130203 
130120 
475437 


260442 
260503 
390204 


200575 


Mar.  17,  1977,  Emerg.;  Dec.  2.  1988,  Reg.;  Dec,  2,  1988,  Susp. 


Sept.  2,  1975,  Emerg.;  Dec.  2,  1988,  Reg.;  Dec.  2,  1988,  Susp. 
Aug.  4,  1975,  Emerg.;  Dec.  2.  1988.  Reg.;  Dec  2.  1988,  Susp 


Current 
effective 
map  date 


July  15.  1981.  Emerg.;  Dec.  2,  1988,  Reg.;  Dec.  2,  1988,  Susp. 
July  2,  1981,  Emerg.;  Dec  2,  1988,  Reg.;  Dec.  2,  1988.  Susp ... 


Oct  3,  1975,  Emerg.;  Dec  16.  1988.  Reg.;  Dec.  16,  1988,  Susp... 

Mar.  18.  1976.  Emerg.;  Dec  16.  1988,  Reg.;  Dec  16,  1988, 
Susp. 

Mar.   15.  1974,  Emerg.;  Dec   16.   1988.  Reg.;  Dec   16.   1988. 

Susp. 
Oct  5.  1973.  Emerg.;  Dec.  16  1988,  Reg.;  Dec  16  1988.  Susp 


Date  certain  Federal 

assistance  no  kxiQer 

available  in  special 

Hood  hazard  areas 


Mar.  28,  1975,  Emerg.;  Dec.  16,  1988,  Reg.;  Dec.  16,  1988. 

Susp. 
Dec.  19.  1973.  Emerg.;  Dec.   16.  1988.  Reg.;  Dec.  16.  1988, 

Susp. 
Jan.  7.  1972.  Emerg.;  May  25.  1973,  Reg.;  Dec.  16.  1988,  Susp... 


Dec.  21,  1978.  Emerg.;  Feb.  6.  1984.  Reg.;  Dec.  16.  1988,  Susp... 
June  2,  1977,  Emerg.;  Dec  16,  1988,  Reg.;  Dec.  16,  1988.  Susp... 
July  2.  1973,  Emerg.;  June  1,  1982.  Reg.;  Dec  16,  1988,  Susp. 


July  19,  1978,  Emerg.;  Dec.  16,  1988,  Reg.;  Dec.  16  1988,  Susp.. 


12-2-88 


12-2-88 
12-2-88 


12-2-88 
12-2-88 

12-16-88 
12-16-88 

12-18-88 
12-16-88 

12-16-88 
12-16-88 
12-16-88 


12-16-88 
12-16-88 
12-16-88 


12-16-88 


Dec  2,1988. 


Do. 
Do. 


Da 
Do. 

Dec.  16,  1988. 
Do. 

Do. 

Da 

Do. 
Do. 
Da 


Do. 
Do. 
Do. 


Do. 


Code  for  reading  third  coiumn:  Emerg.— Emergency;  Reg.— Regular,  Susp.— Suspension. 


Issued  November  21, 1988. 
Harold  T.  Dutyee. 

Administrator,  Federal  Insurartce 

Administration. 

(FR  Doc.  88-27183  Filed  11-23-88;  8:45  am] 

BtLUNQ  COOC  ITIt-JI-M 


44  CFR  Part  64 
[Docket  No.  FEMA  6815] 

Suspension  of  Community  Eligibility; 
City  of  Martin,  KY;  Correction 

AQENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  rule  corrects  the  final 
rule  published  in  the  Federal  Register, 
Friday,  October  28, 1988  (53  FR  43693). 
The  City  of  Martin,  Kentucky,  was  listed 
in  error  and  should  be  deleted  from  this 
list.  The  City  is  in  compliance  with  the 
National  Flood  Insurance  Program 
regulations.  All  records  should  be 
amended  accordingly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  417, 
Washington.  DC  20472. 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Issued:  November  21, 1968. 

Harold  T.  Duryee. 

Administrator.  Federal  Insurance 
Administration. 

(FR  Doc.  88-27182  Filed  11-23-88;  8:45  am) 

WLUNO  COOE  e71>-21-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

45  CFR  Part  5 

Freedom  of  Information  Act 
Regulations 

agency:  Office  of  the  Secretary,  HHS. 
action:  Final  rule. 

SUMMARY:  This  regulation  revises 
certain  portions  of  the  Department's 
regulation  implementing  the  FOIA,  5 
U.S.C.  552,  specifically,  the  portions 
dealing  with  fees  and  with  predisclosure 
notification.  Those  portions  were 
published  as  an  interim  final  rule,  with 


request  for  comments,  on  November  13, 

1987,  when  the  entire  regulation  was 

revised.  For  the  convenience  of  the 

public,  we  are  printing  the  entire 

regulation  at  this  time. 

date:  This  regidation  takes  effect 

December  27. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Russell  M.  Roberts,  Freedom  of 

Information  Officer,  (202)  472-7453. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Health  and  Human 
Services  (HHS)  published  a  Notice  of 
Proposed  Rulemaking  to  revise  its  FOIA 
regulations  on  April  la  1986  (51  FR 
13250).  Pursuant  to  that  notice,  HHS 
received  comments  and  considered 
them.  After  that  publication.  Congress 
enacted  the  Freedom  of  Information 
Reform  Act  of  1986,  Pub.  L.  99-570. 1801 
through  1804.  This  statute  amended  the 
FOIA  provisions  on  law  enforcement 
records  and  on  search  fees  and  fee 
waivers.  Also  after  that  publication,  the 
President  promulgated  Executive  Order 
12600  requiring  agencies  to  establish 
procedures  for  predisclosure  notification 
of  business  records. 

HHS  published  a  rule  based  on  the 
proposed  rule,  the  comments,  the  FOI 
Reform  Act,  and  the  Executive  Order  on 
November  13, 1987  (52  FR  43575).  The 
rule  was  an  interim  final  rule  with 
respect  to  certain  portions  of  S  5.5 
(specifically,  the  definitions  of 
"commercial  use,"  "duplication," 
"educational  institution."  "non- 
commercial scientific  institution," 
"representative  of  the  news  media," 
"review,"  and  "search"  only)  and  with 
respect  to  5  5  5.41  through  5.45  and  S  5.65 
(c)  through  (e).  As  to  all  other  portions, 
the  rule  was  a  final  rule.  HHS  solicited 
comments  on  the  interim  final  portions, 
and  we  received  comments  from  one 
individual  and  from  two  public  interest 
groups.  We  have  carefully  considered 
those  comments,  and  oiu"  responses  to 
them  are  presented  below.  We  are  also 
making  some  minor  technical  changes  at 
this  time,  and  those  are  explained  at  the 
end  of  the  preamble. 

Analysis  of  Comments  and  of  Changes 

Definitions  (§5.5) 

The  Freedom  of  Information  Reform 
Act  substantially  revised  the  law  on 
fees.  Its  primary  effect  was  to  establish 
three  categories  of  requests  and  to 
prescribe  which  types  of  fees  could  be 
charged  for  each.  For  commercial  use 
requests,  agencies  may  charge  for 
search,  duplication,  and  review;  for  non- 
commercial requests  from  educational 
and  scientific  institutions  and  from  news 
media  representatives,  agencies  may 
charge  for  duplication  only;  and  for 
other  requests,  agencies  may  charge 


search  and  duphcation  only.  The  statute 
also  grants  two  free  hours  of  search  time 
and  100  free  pages  of  duplication  for  the 
latter  two  categories,  and  it  bars 
charging  fees  where  the  costs  of 
collecting  the  fee  exceed  the  fee  to  be 
collected.  The  statute  also  revised  the 
standard  for  fee  waivers.  The  portions 
of  the  rule  that  defined  some  of  the 
terms  introduced  by  this  statute  had  an 
interim  final  status. 

"Commercial  use."  One  comment 
suggested  that  all  non-profit  entities  be 
categorically  excluded  from  this 
definition,  partly  because  the  criterion 
should  be  the  nature  of  the  entity  rather 
than  the  natiu^  of  the  use.  However,  the 
statutory  language  focuses  on  the  natiuv 
of  the  use,  and  a  not-for-profit  entity  can 
have  commercial  uses.  The  existing 
language  in  the  rule  focuses  the  inquiry 
on  the  nature  of  the  use  while  stating 
that  we  will  take  into  account  the  nature 
(including  the  nonprofit  nature)  of  the 
requester.  It  also  states  that  when  a 
request  is  from  a  representative  of  the 
news  media,  a  use  supporting  the  news 
dissemination  function  is  not  a 
commercial  use.  We  are  leaving  this 
language  imchanged. 

"Educational  institution."  One 
comment  suggested  that  the  definition  is 
too  narrow,  and  recommended  either 
leaving  the  term  undefined  or  using  the 
definition  in  the  tax  code,  I.R.C.  section 
501(c)(3).  We  have  decided  instead  to 
modify  the  definition  to  conform  with 
the  Guidelines  promulgated  by  the 
Office  of  Management  and  Budget  at  52 
FR  lOOlZ  10018  (1987). 

"Representative  of  the  news  media." 
All  three  commenters  addressed  this 
definition.  One  comment  suggested 
striking  the  entire  paragraph.  All 
objected  explicitly  or  implicitly  to  the 
definition  of  "news"  in  the  second 
sentence,  expressing  concerns  that  a 
government  agency  should  not  be 
making  determinations  of 
newsworthiness.  Two  comments 
suggested  that  the  important  factor 
should  be  who  the  representative  is,  and 
not  what  is  being  requested.  Two 
commenters  expressed  concern  that  the 
definition  excluded  requests  relating  to 
historical  events. 

We  believe  that  the  major  concerns  of 
the  commenters  can  be  satisfied  without 
striking  the  entire  paragraph.  We 
recognize  that  the  information  sought 
need  not  be  itself  "news"  or  directly 
about  very  current  events  in  order  to 
qualify  for  an  exemption  from  paying 
search  fees.  Thus,  a  journalist's  request 
for  information  about  historical  events 
would  qualify  if,  for  example,  those 
historical  events  were  background  to 
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current  events  or  were  otherwise  of 
current  interest. 

We  also  recognize  that  it  would  be 
improper  to  let  our  determination  of 
whether  a  particular  request  should  be 
treated  for  fee  purposes  as  having  been 
made  by  a  "representative  of  the  news 
media"  be  influenced  by  any  partisan 
political  interest  or  by  any  parochial 
institutional  interest  in  limiting  what  the 
public  ought  to  know,  and  we  do  not 
intend  to  have  those  determinations 
influenced  by  any  such  interests. 

We  have  decided  to  strike  the 
sentence  defining  "news"  and  to  revise 
the  first  sentence  as  follows: 
"  'Representative  of  the  news  media' 
means  a  person  actively  gathering 
information  for  an  entity  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public." 

Two  of  the  comments  were 
specifically  concerned  with  the 
treatment  of  freelance  journalists  in  the 
definition.  One  commenter  said  the 
definition  requires  a  freelancer  to  be 
associated  with  a  specific  news 
organization,  and  that  such  a 
requirement  is  improper.  We  are  not 
amending  the  language  based  on  this 
comment,  since  the  definition  does  not 
impose  any  such  requirement.  The  other 
commenter  argued  that  requiring  a 
freelancer  to  show  "a  solid  basis"  for 
expecting  publication  was  too  restrictive 
a  standard.  We  have  substituted 
"likelihood  of  publication"  for  "solid 
basis  for  expecting  publication." 

"Review."  One  commenter  suggested 
striking  this  definition  since  it  would 
reward  inefficiency  and  would 
encourage  delays  in  disclosure  while  the 
agency  ran  up  review  costs.  We  are 
leaving  the  language  unchanged.  The  act 
explicitly  authorizes  charging  for  review 
costs,  although  only  in  the  case  of 
commercial  use  requests.  Neither  the  act 
nor  the  regulation  suggests  that  this 
provision  expands  any  deadlines,  and 
the  act  allows  us  to  charge  only 
"reasonable"  fees. 

Fees  (Subpart  D) 

One  comment  suggested  that  §  5.41  (b) 
and  (c)  refer  to  the  availability  of  fee 
waivers.  We  are  leaving  these 
subsections  unchanged,  since  this 
availability  is  already  mentioned  in  the 
introductory  language  in  §  5.41. 

One  comment  objected  to  the 
statement  in  §  5.42(a]  that  we  may 
charge  search  fees  even  if  the  records 
found  are  exempt  or  if  we  do  not  find 
any  records.  We  are  leaving  this 
language  unchanged.  This  is  consistent 
with  the  position  taken  by  the  Office  of 
Management  and  Budget  in  its  uniform 
FOIA  fee  schedule  and  guidelines,  at 
paragraph  9(b).  See  52  FR  10012. 10019. 


A  request  of  this  sort  has  still  caused  us 
to  incur  costs  of  search  and/ or  review. 
Also,  in  some  cases,  the  non-existence 
of  records  within  the  scope  of  a  request 
may  itself  be  an  informative  result. 

One  conmient,  without  referring 
specifically  to  HHS  or  to  our  interim 
final  rule,  objected  generally  to 
agencies'  construing  two  hours  of  search 
time  for  computer  searches  differently 
from  the  way  they  construe  it  for 
manual  searches.  In  §  5.42(b).  we  apply 
the  two-hour  waiver  identically  in 
connection  with  computer  searches  and 
in  human  searches — in  both  cases,  what 
is  waived  is  the  first  two  hours  of  human 
work.  The  operation  of  the  computer  is  a 
cost  of  operating  a  machine,  which  is 
distinct  from  the  costs  of  an  employee's 
time.  We  make  this  distinction 
consistently  in  §§  5.42(b);  5.43  (b),  (d). 

In  §  5.43(a),  we  are  updating  the 
information  about  rates  currently 
charged. 

We  have  revised  §  5.44  to  provide  that 
we  will  normally  require  payment  of  all 
fees  before  furnishing  records,  with 
exceptions  such  as  requesters  with 
histories  of  prompt  payment.  We  expect 
this  will  improve  collection  of  fees 
owed.  In  that  section,  we  are  no  longer 
specifying  that  fees  be  paid  by  check  or 
money  order;  the  instructions  described 
in  §  5.44(c)  will  specify  modes  of 
payment. 

Two  comments  suggested  eliminating 
§  5.45  (b)  through  (c).  which  explain  the 
statutory  standard  for  fee  waivers.  They 
said  these  provisions  violate  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  sag.  One  said  the  factors  set 
forth  here  do  not  adequately  take  into 
account  the  public's  interest  in 
monitoring  agency  activities,  and  that 
they  ought  to,  but  fail  to.  make  possible 
a  waiver  where  the  requester  concludes 
after  reading  the  records  that  the  agency 
has  acted  properly  and  that  no  news 
story  is  warranted.  We  are  retaining 
these  provisions.  They  do  not  violate  the 
Paperwork  Reduction  Act — they  merely 
explicate  the  statutory  standard  and  do 
not  impose  any  reporting  requirement  on 
waiver  applicants.  The  public's  interest 
in  monitoring  agency  activities  is  taken 
into  account  in  paragraph  (b).  Finally, 
the  provisions  do  not  require  that  a 
story  actually  be  written.  For  example, 
"whether  the  requester's  intended  use  of 
the  information  would  be  likely  to 
disseminate  the  information  among  the 
public"  (paragraph  (b)(3))  turns  on 
whether  public  dissemination  would  be 
likely  if  anything  newsworthy  were 
found,  and  not  on  the  likelihood  of 
finding  anything  newsworthy. 
One  comment  suggested  that  §  5.45 

provide  for  waivers  automatically  when 

the  requested  information  concerned 


violations  of  law,  government 
inefficiency  or  misconduct,  or  agency 
administrative  error.  We  are  not  adding 
such  a  provision.  These  circumstances 
may  be  relevant  in  applying  the 
statutory  standard,  but  they  cannot 
expand  on  that  standard. 

One  comment  suggested  establishing 
a  presumption  that  public  interest 
organizations,  scholars,  and  journalists 
are  entitled  to  fee  waivers.  We  believe 
that  any  such  formal  presumption  is 
neither  necessary  nor  appropriate.  The 
preamble  to  the  November  13, 1987, 
publication  (52  FR  at  43577-43578)  has 
already  explained  why  we  decided  not 
to  include  an  automatic  waiver  for  news 
media  representatives — such  an 
automatic  waiver  would  render 
superfluous  the  explicit  statutory 
inclusion  of  those  persons  in  the 
category  of  requesters  that,  while 
exempt  from  search  and  review  costs, 
does  normally  have  to  pay  duplicating 
costs.  The  explicit  provisions  regarding 
the  news  media  in  the  final  rule  (§  5.45 
(b)(3).  (c)(1))  should  help  make  clear  that 
news  media  representatives  will  be 
granted  waivers  when  appropriate. 

One  comment  objected  to  focusing  on 
the  informational  value  of  only  the 
disclosable  portions  of  the  records.  The 
conMnent  did  not  address  any  specific 
part  of  this  regulation,  but  this  limitation 
is  inherent  in  §  5.45(b),  especially  in 
paragraph  (b)(1).  We  are  leaving  that 
language  unchanged.  The  statutory 
criterion  requires  such  consideration, 
since  information  that  is  not  disclosed 
cannot  contribute  to  public 
understanding. 

One  comment  suggested  a  substitute 
streamlined  test  that  would  require  a 
waiver  when  all  the  following  tests  are 
met:  The  information  is  not  sought  for  a 
primarily  conunercial  purpose  or  for  a 
primarily  personal  purpose;  it  is  sought 
in  connection  with  an  issue  of  good 
government  or  general  public  concern;  it 
is  sought  in  order  to  further  some  civic, 
political,  or  public  communication  or 
other  activity;  and  it  is  not  generally  and 
easily  available  to  the  public.  We  are 
retaining  the  analysis  set  forth  in 
paragraphs  (b)  and  (c),  since  that  is  a 
more  accurate  interpretation  of  the 
statutory  language. 

One  comment  objected  to  certain 
language  in  guidance  issued  by  the 
Department  of  Justice  on  April  2, 1987. 
The  language  in  question  advised 
allowing  fee  waivers  only  if  the 
information  disclosed  would  contribute 
to  the  understanding  of  "the  public  at 
large,  as  opposed  to  the  individual 
understanding  of  the  requester  or  a 
narrow  segment  of  interested  persons." 
The  quoted  language  is  similar  to 


S  5.45(b)(3),  so  we  have  reviewed  that 
subsection  in  light  of  the  comment.  The 
comment  argues  that  dissemination  of 
the  information  among  the  most 
concerned  or  afTected  subset  of  the 
public  should  suffice,  and  that 
dissemination  to  the  public  at  large  is 
not  required.  We  agree  that  it  is  not 
necessary  that  the  entire  population 
leam  of  the  information.  On  the  other 
hand,  the  disclosure  does  not  serve  the 
"public  interest"  by  "contribut[ing] 
significantly  to  public  understanding" 
where  only  a  few  individuals  leam  of 
the  information.  We  are  concerned  that 
the  current  language  of  paragraph  (b)(3), 
distinguishing  the  general  pubHc  from  a 
"segment"  of  interested  persons,  might 
be  read  as  requiring  a  more  universal 
dissemination  than  should  be  required. 
Thus,  we  are  changing  "segment"  to 
"narrow  segment."  Our  intent  is  that 
waivers  not  be  limited  to  situations 
where  the  entire  public  will  leam  of  the 
information,  but  rather  to  exclude 
situations  where  only  a  relatively  small 
group  will  leara  of  it. 

The  same  commenter  objects  to 
language  in  the  Justice  Department 
guidance  that  interprets  the  statutory 
phrase  "contribute  significantly  to 
public  understanding"  as  requiring 
agencies  to  determine  whether  the  level 
of  public  understanding  after  the 
disclosure  is  substantially  greater  than 
the  predisclosure  level.  "The  comment 
suggests  that  information  contributes 
"significantly"  to  public  understanding 
whenever  the  information  has  meaning. 
We  have  reviewed  S  5.45(b)(4)  in  light  of 
this  comment,  and  have  decided  to  leave 
it  unchanged.  This  subsection  correctly 
treats  "significantly"  as  meaning  "to  a 
significant  degree."  and  thus  as 
synonymous  with  "substantially." 

One  comment  objected  to  the 
requirement  in  S  5.45(e).  that  a  waiver 
request  be  made  at  the  same  time  as  the 
request  for  records.  We  are  retaining 
this  requirement  We  need  to  make  the 
determination  as  to  waiver  at  the  outset 
so  that,  if  we  deny  the  waiver  request 
the  requester  can  decide  whether  to 
assume  hability  for  the  fees  before  we 
underake  the  burden  of  searching  and 
copying. 

In  S  5.45(d),  we  have  eliminated 
language  that  would  make  narrowness 
of  passing  one  of  the  tests  a  basis  for 
merely  reducing  fees  rather  than 
waiving  them. 

In  S  5.45(e),  we  have  added  a  sentence 
incorporating  by  reference  the  appeal 
process  set  out  in  {  5.34(c). 

Predisclosure  Notification  Procedures 
(§5.65  (c)  through  (e)) 

One  comment  objects  to  the 
predisclosure  notification  procedures  on 


the  grounds  that  they  would  hinder 
compliance  with  the  time  limits  imposed 
by  the  FOIA.  and  it  recommends  that 
the  regulations  state  that  the  procedures 
can  be  followed  only  to  the  extent 
permitted  by  law.  We  are  leaving  the 
language  unchanged.  Our  authority,  and 
our  duty,  to  protect  trade  secrets  and 
confidential  and  privileged  commercial 
and  financial  information  is  based  on 
statutes.  See  5  U.S.C.  552(b)(4);  18  U.S.C. 
1905.  Executive  Order  12600  and  this 
regulation  establish  a  reasonable  way  to 
comply  to  the  greatest  possible  degree 
with  both  the  FOIA  time  requirements 
and  the  requirement  to  protect  this 
information.  The  regulation  recites  the 
FOIA  time  limits  9  5.35.  and  no 
restatement  in  necessary  in  this  section. 

Another  commenter  concerned  about 
the  effect  of  these  procedures  on  timely 
processing  of  requests  recommends  that 
the  regulation  (a)  state  that  we  will  not 
delay  processing  the  request  while 
sending  predisclosure  notification  and 
awaiting  the  submitter's  response,  (b) 
state  time  limits  for  the  submitter  to 
respond,  (c)  state  that  we  will  inform  the 
requester  of  the  dates  when  we  sent 
notice  to  the  submitter  and  received  its 
response  and  of  the  method  of 
notification,  and  (d)  state  that  we  will 
notify  the  requester  when  we  reject  a 
submitter's  objections  and  will  tell  the 
requester  the  date  when  we  will  release 
the  records  absent  a  court  order.  We  are 
leaving  the  language  unchanged. 
Recommendation  (a)  is  treated  in  the 
paragraph  inunediately  above. 
Recommendation  (b)  in  uimecessary, 
since  the  time  limit  for  the  submitter  is 
already  fixed  at  five  days,  in 
S  5.65(d)(2).  We  believe  that  the  other 
two  recommendations  would  create 
unnecessary  paperwork. 

We  are  revising  S  5.65(c)  to  say  that 
where  a  request  for  proposals  or  request 
for  quotations  mandates  certain 
language  in  order  to  designate  records 
as  c(^fidential.  then  that  language  is 
necessary.  This  change  will  make  this 
regulation  consistent  with  the  HHS 
Acquisition  Regulations.  48  CFR 
252.215-12. 

Minor  Technical  Corrections 

We  have  made  several  minor 
technical  corrections. 

We  have  added  18  U.S.C.  1905  to  the 
citation  of  authority  for  the  regulation. 

In  S  5.5.  we  are  clarifying  the 
definitions  of  "agency"  and 
"Department"  to  refer  to  "Medicare 
health  insurance."  We  are  also 
modifying  the  definition  of  "request"  to 
conform  with  our  regulation  governing 
responses  to  subpoenas,  45  CFR  Part  2. 


In  S  5.21(a),  we  are  making  it  optional 
for  FOI  Officers  to  write  down  oral 
requests. 

In  §  5.22(a),  we  are  adding  a  reference 
to  requests  for  detailed  earning 
statements  under  the  Social  Security 
program.  In  §  5.24(b).  we  are  changing 
"on  take"  to  "in  an  electronic  medium." 

In  S  5.31(a)(l)(ii).  the  office  mentioned 
is  the  Family  Support  (not  "Services") 
Administration.  In  S  5.31(a)(2)(i),  we 
have  added  a  reference  to  the  Agency 
for  Toxic  Substances  and  Disease 
Registry.  We  have  added  a  provision  for 
an  FOI  Officer  for  the  Indian  Health 
Service  in  %  5.31(a)(2)(vi),  and  S  5.31(c). 
In  S  5.31(a)(3),  the  SSA  FOI  Officer  is 
the  Director,  Office  of  Public  Inquiries 
(not  OflRce  of  Information).  In  various 
paragraphs  of  S  5.31(a).  we  have 
eliminated  as  superfluous  the  phrase  "or 
his  or  her  designee;"  delegation  is 
adequately  provided  for  in  paragraph 
(b).  We  have  updated  the  addresses 
and/or  phone  numbers  for  the  FOI 
Officers  for  HHS,  SSA,  HCFA,  PHS.  and 
NIH. 

Finally,  we  have  made  typographic 
corrections  in  SS  5.21(a).  5.45(b)(3]. 
5.45(c),  5.65  (introductory  text),  and 
5.65(b)(3). 

The  Secretary  finds  that  there  is  good 
cause  to  have  the  changes  (other  than 
those  in  S  S  5.5  (definition  of 
"representative  of  the  news  media"). 
5.41  through  5.45.  and  5.65(c)  through  (e)) 
take  effect  without  notice  and  comment 
procedures.  Some  of  these  changes  are 
purely  technical  corrections 
(typographical  corrections,  updating  of 
addresses  and  phone  numbers,  and 
updating  or  organizational  references). 
Some  are  elimination  of  superfluous 
language.  One  (the  definition  of 
"request"  in  §  5.5),  is  an  interpretative 
provision,  and  it  merely  conforms  this 
regulation  to  another  regulation  already 
in  effect.  One  (the  change  respecting 
oral  requests  in  5  5.21(a))  affects  only 
our  internal  procedures.  These  changes 
are  insignificant  in  impact,  and  use  of 
notice  and  comment  procedures  is 
unnecessary. 

The  Secretary  has  determined  that 
this  regulation  is  not  a  major  rule  within 
the  meaning  of  E.0. 12291  because  it  will 
not  have  an  effect  on  the  economy  of 
$100  million  or  more  or  otherwise  meet 
the  threshold  criteria.  Therefore,  the 
preparation  of  a  regulator}'  impact 
analysis  is  not  required. 

The  Secretary  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  any  substantial 
number  of  small  entitities  as  defined  by 
the  Regulatory  Flexibility  Act  Pub.  L 
96-354. 
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This  regulation  does  not  require  use  of 
a  form,  nor  does  it  otherwise  involve  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501-3520. 

List  of  Subjects  in  45  CFR  Part  5 

Freedom  of  information. 

For  the  reasons  set  out  in  the 
preamble.  45  CFR  Part  5  is  revised  as 
follows: 

Part  5— Freedom  of  Information 
Regulations 
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Subpart  A— Basic  PoHcy 
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Subpart  A— Basic  Policy 

§51.1    Purpose. 

This  part  contains  the  rules  that  the 
Department  of  Health  and  Human 
Services  (HHS)  follows  in  handling 
requests  for  records  under  the  Freedom 
of  Information  Act  (FOIA).  It  describes 
how  to  make  a  FOIA  request;  who  can 
release  records  and  who  can  decide  not 
to  release;  how  much  time  it  should  take 
to  make  a  determination  regarding 
release:  what  fees  may  be  charged;  what 
records  are  available  for  public 
inspection;  why  some  records  are  not 
released;  and  your  right  to  appeal  and 
then  go  to  court  if  we  refuse  to  release 
records. 

§5.2    Policy. 

As  a  general  policy,  HHS  follows  a 
balanced  approach  in  administering 
FOIA.  We  not  only  recognize  the  right  of 
public  access  to  information  in  the 
possession  of  the  Department,  but  also 
protect  the  integrity  of  internal 
processes.  In  addition,  we  recognize  the 
legitimate  interests  of  organizations  or 
persons  who  have  submitted  records  to 
the  Department  or  who  would  otherwise 
be  affected  by  release  of  records.  For 
example,  we  have  no  discretion  to 
release  certain  records,  such  as  trade 
secrets  and  confidential  commercial 
information,  prohibited  from  release  by 
law.  This  policy  calls  for  the  fullest 
responsible  disclosure  consistent  with 
those  requirements  of  administrative 
necessity  and  confidentiality  which  are 
recognized  in  the  Freedom  of 
Information  Act. 

§  5.3    Scope. 

These  rules  apply  to  all  components  of 
the  Department.  Some  units  may 
establish  additional  rules  because  of 
unique  program  requirements,  but  such 
rules  must  be  consistent  with  these  rules 
and  must  have  the  concurrence  of  the 
Assistant  Secretary  for  Public  Affairs. 
Existing  implementing  rules  remain  in 
effect  to  the  extent  that  they  are 
consistent  with  the  new  Departmental 
regulation.  If  additional  rules  are  issued, 
they  will  be  published  in  the  Federal 
Register  and  you  may  get  copies  from 
our  Freedom  of  information  Officers. 

§  5.4    Relationship  between  the  FOIA  and 
the  Privacy  Act  of  1974. 

(a)  Coverage.  The  FOIA  and  this  rule 
apply  to  all  HHS  records.  The  Privacy 
Act.  5  U.S.C.  552a.  applies  to  records 
that  are  about  individuals,  but  only  if 
the  records  are  in  a  system  of  records. 
"Individuals"  and  "system  of  records" 
are  defined  in  the  Privacy  Act  and  in  our 
Privacy  Act  regulation.  Part  5b  of  this 
title. 


(b)  Requesting  your  own  records.  If 
you  are  an  individual  and  request 
records,  then  to  the  extent  you  are 
requesting  your  own  records  in  a  system 
of  records,  we  will  handle  your  request 
under  the  Privacy  Act  and  Part  5b.  If 
there  is  any  record  that  we  need  not 
release  to  you  under  those  provisions, 
we  will  also  consider  your  request  under 
the  FOIA  and  this  rule,  and  we  will 
release  the  record  to  you  if  the  FOIA 
requires  it. 

(c)  Requesting  another  individual's 
record.  Whether  or  not  you  are  an 
individual,  if  you  request  records  that 
are  about  an  individual  (other  than 
yourself)  and  that  are  in  a  system  of 
records,  we  will  handle  your  request 
under  the  FOIA  and  this  rule.  (However, 
if  our  disclosure  in  response  to  your 
request  would  be  permitted  by  the 
Privacy  Act's  disclosure  provision.  5 
U.S.C.  552a(b).  for  reasons  other  than 
the  requirements  of  the  FOIA.  and  if  we 
decide  to  make  the  disclosure,  then  we 
will  not  handle  your  request  under  the 
FOIA  and  this  rule.  For  example,  when 
we  make  routine  use  disclosures 
pursuant  to  requests,  we  do  not  handle 
them  under  the  FOIA  and  this  rule. 
"Routine  use"  is  defined  in  the  Privacy 
Act  and  in  Part  5b).  If  we  handle  your 
request  under  the  FOIA  and  this  rule 
and  the  FOIA  does  not  require  releasing 
the  record  to  you.  then  the  Privacy  Act 
may  prohibit  the  release  and  remove  our 
discretion  to  release. 

§  5.5    Definitions. 

As  used  in  this  part. 

"Agency"  means  any  executive 
department,  military  department, 
government  corporation,  government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government,  or  any 
independent  regulatory  agency.  Thus. 
HHS  is  an  agency.  A  private 
organization  is  not  an  agency  even  if  it 
is  performing  work  under  contract  with 
the  Government  or  is  receiving  Federal 
financial  assistance.  Grantee  and 
contractor  records  are  not  subject  to  the 
FOIA  unless  they  are  in  the  possession 
or  under  the  control  of  HHS  or  its 
agents,  such  as  Medicare  health 
insurance  carriers  and  intermediaries. 

"Commercial  use"  means,  when 
referring  to  a  request,  that  the  request  is 
from  or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  of  a  person 
on  whose  behalf  the  request  is  made. 
Whether  a  request  is  for  a  commercial 
use  depends  on  the  purpose  of  the 
request  and  the  use  to  which  the  records 
will  be  put;  the  identity  of  the  requester 


(individual,  non-profit  corporation,  for- 
profit  corporation),  on  the  nature  of  the 
records,  while  in  some  cases  indicative 
of  that  purpose  or  use.  is  not  necessarily 
determinative.  When  a  request  is  from  a 
representative  of  the  news  media,  a 
purpose  or  use  supporting  the 
requester's  news  dissemination  function 
is  not  a  commercial  use. 

"Department"  or  "HHS"  means  the 
Department  of  Health  and  Human 
Services.  It  includes  Medicare  health 
insurance  carriers  and  intermediaries  to 
the  extent  they  are  performing  functions 
under  agreements  entered  into  under 
sections  1816  and  1842  of  the  Social 
Security  Act.  42  U.S.C.  1395h.  1395u. 

"Duplication"  means  the  process  of 
making  a  copy  of  a  record  and  sending  it 
to  the  requester,  to  the  extent  necessary 
to  respond  to  the  request.  Such  copies 
include  paper  copy,  microform,  audio- 
visual materials,  and  magnetic  tapes, 
cards,  and  discs. 

"Educational  institution"  means  a 
preschool,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education, 
which  operates  a  program  of  scholarly 
research. 

"Freedom  of  Information  Act"  or 
"FOIA"  means  section  552  of  Title  5, 
United  States  Code,  as  amended. ' 

"Freedom  of  Information  Officer" 
means  an  HHS  official  who  has  been 
delegated  the  authority  to  release  or 
withhold  records  and  assess,  waive,  or 
reduce  fees  in  response  to  FOIA 
requests. 

"Non-commercial  scientific 
institution"  means  an  institution  that  is 
not  operated  substantially  for  purposes 
of  furthering  its  own  or  someone  else's 
business,  trade,  or  profit  interests,  and 
that  is  operated  for  purposes  of 
conducting  scientific  research  whose 
results  are  not  intended  to  promote  any 
particular  product  or  industry. 

"Records"  means  any  handwritten, 
typed,  or  printed  documents  (such  as 
memoranda,  books,  brochiu'es,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  documentary  material  in 
other  forms  (such  as  punchcards; 
magnetic  tapes,  cards,  or  discs;  paper 
tapes;  audio  or  video  recordings;  maps; 
photographs;  slides;  microfilm;  and 
motion  pictures).  It  does  not  include 
objects  or  articles  such  as  exhibits, 
models,  equipment,  and  duplication 
machines  or  audiovisual  processing 
materials.  Nor  does  it  include  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  HHS  libraries, 
where  such  materials  are  available 
under  the  rules  of  the  particular  library. 


"Representative  of  the  news  media" 
means  a  person  actively  gathering 
information  for  an  entity  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  News  media  entities 
include  television  and  radio 
broadcasters,  publishers  of  periodicals 
who  distribute  their  products  to  the 
general  public  or  who  make  their 
products  available  for  purchase  or 
subscription  by  the  general  public,  and 
entities  that  may  disseminate  news 
through  other  media  (e.g..  electronic 
dissemination  of  text).  We  will  treat 
freelance  joiUTialists  as  representatives 
of  a  new  media  entity  if  they  can  show  a 
likelihood  of  publication  through  such 
an  entity.  A  publication  contract  is  such 
a  basis,  and  the  requester's  past 
publication  record  may  show  such  a 
basis. 

"Request"  means  asking  for  records, 
whether  or  not  you  refer  specifically  to 
the  Freedom  of  Information  Act. 
Requests  from  Federal  agencies  and 
court  orders  for  documents  are  not 
included  within  this  definition. 
Subpoenas  are  requests  only  to  the 
extent  provided  by  Part  2  of  this  title. 

"Review"  means,  when  used  in 
connection  with  processing  records  for  a 
commercial  use  request,  examining  the 
records  to  determine  what  portions,  if 
any,  may  be  withheld,  and  any  other 
processing  that  is  necessary  to  prepare 
the  records  for  release.  It  includes  only 
the  examining  and  processing  that  are 
done  the  first  time  we  analyze  whether 
a  specific  exemption  applies  to  a 
particular  record  or  portion  of  a  record. 
It  does  not  include  examination  done  in 
the  appeal  stage  with  respect  to  an 
exemption  that  was  applied  at  the  initial 
request  stage.  However,  if  we  initially 
withhold  a  record  under  one  exemption, 
and  on  appeal  we  determine  that  that 
exemption  does  not  apply,  then 
examining  the  record  in  the  appeal  stage 
for  the  purpose  of  determining  whether 
a  different  exemption  applies  is  included 
in  "review."  It  does  not  include  the 
process  of  researching  or  resolving 
general  legal  or  policy  issues  regarding 
exemptions. 

"Search"  means  looking  for  records  or 
portions  of  records  responsive  to  a 
request.  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  line-by-line  examination  to 
identify  responsive  portions  of  a 
document.  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  quicker  way  to 
comply  with  the  request. 


Subpart  B — Obtaining  a  Record 
§  5.21    How  to  request  records. 

(a)  General.  Our  policy  is  to  answer 
all  requests,  both  oral  and  written,  for 
records.  However,  in  order  to  have  the 
rights  given  you  by  the  FOIA  and  by  this 
regulation  (for  example,  the  right  to 
appeal  if  we  deny  your  request  and  the 
right  to  have  our  decisions  reviewed  in  ^ 
court),  you  must  either  make  your 
request  in  writing  or  make  it  orally  to  a 
Freedom  of  Information  Officer. 
Freedom  of  Information  Officers  and 
their  staffs  may  put  in  writing  any  oral 
requests  they  receive  directly. 

(b)  Addressing  requests.  It  will  help  us 
to  handle  your  request  sooner  if  you 
address  it  to  the  Freedom  of 
Imformation  Officer  in  the  HHS  unit  that 
is  most  likely  to  have  the  records  you 
want.  (See  S  5.31  of  this  Part  for  a  list  of 
Freedom  of  Information  Officers.)  If  you 
cannot  determine  this,  send  the  request 
to:  HHS  Freedom  of  Information  Officer. 
645-F.  Hubert  H.  Humphrey  Building. 
Department  of  Health  and  Himian 
Services.  200  Independence  Avenue 
SW..  Washington,  DC  20201.  Write  the 
words  "Freedom  of  Information  Act 
Request"  on  the  envelope  and  letter. 

(c)  Details  in  the  letter.  You  should 
provide  details  that  will  help  us  identify 
and  find  the  records  you  are  requesting. 
If  there  is  insufficient  information,  we 
will  ask  you  for  more.  Include  your 
telephone  nimiber(s)  to  help  us  reach 
you  if  we  have  questions.  If  you  are  not 
sure  how  to  write  your  request  or  what 
details  to  include,  conununicate  with  a 
Freedom  of  Information  Officer. 

§  5.22    Requests  rtot  handled  under  ttw 
FOIA. 

(a)  We  will  not  handle  your  request 
under  the  FOIA  and  this  regulation  to 
the  extent  it  asks  for  records  that  are 
currently  available,  either  from  HHS  or 
from  another  part  of  the  Federal 
Government,  under  a  statute  that 
provides  for  charging  fees  for  those 
records.  For  example,  we  will  not 
handle  your  request  under  the  FOIA  and 
this  regulation  to  the  extent  it  asks  for 
detailed  earnings  statements  under  the 
Social  Security  program,  or  records 
currently  available  from  the 
Government  Printing  Office  of  the 
National  Technical  Information  Service. 

(b)  We  will  not  handle  your  request 
under  the  FOIA  and  this  regulation  to 
the  extent  it  asks  for  records  that  are 
distributed  by  an  HHS  program  office  as 
part  of  its  regular  program  activity,  for 
example,  health  education  brochures 
distributed  by  the  Public  Health  Service 
or  public  information  leaflets  distributed 
by  the  Social  Security  Administration. 
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§  5.23    Referral  of  requests  outside  the 
Department. 

If  you  request  records  that  were 
created  by,  or  provided  to  us  by.  another 
Federal  agency,  and  if  that  agency 
asserts  control  over  the  records,  we  may 
refer  the  records  and  your  request  to 
that  agency.  We  may  likewise  refer 
requests  for  classified  records  to  the 
agency  that  classified  them.  In  these 
cases,  the  other  agency  will  process  and 
respond  to  your  request,  to  the  extent  it 
concerns  those  records,  under  that 
agency's  regulation,  and  you  need  not 
make  a  separate  request  to  tfiat  agency. 
We  will  notify  you  when  we  refer  your 
request  to  another  agency. 

§  S.24    Respofiding  to  your  request 

(a)  Retrieving  records.  The 
Department  is  required  to  furnish  copies 
of  records  only  when  they  are  in  our 
possession  or  we  can  retrieve  them  from 
storage.  If  we  have  stored  the  records 
you  want  in  the  National  Archives  or 
another  storage  center,  we  will  retrieve 
and  review  them  for  possible  disclosure. 
However,  the  Federal  Government 
destroys  many  old  records,  so 
sometimes  it  is  impossible  to  fill 
requests.  Various  laws,  regulations,  and 
manuals  give  the  time  periods  for 
keeping  records  before  they  may  be 
destroyed.  For  example,  there  is 
information  about  retention  of  records  in 
the  Records  Disposal  Act  of  1944,  44 
U.S.C.  3301  through  3314:  the  Federal 
Property  Management  Regulations,  41 
CFR  101-11.4:  the  General  Records 
Schedules  of  the  National  Archives  and 
Records  Administration;  aiKl  in  the  HHS 
Handbook:  FiJes  Maintenance  and 
Records  Disposition. 

(b)  Furnishing  records.  The 
requirement  is  that  we  furnish  copies 
only  of  records  that  we  have  or  can 
retrieve.  We  are  not  compelled  to  create 
new  records.  For  example,  we  are  not 
required  to  write  a  new  program  so  that 
a  computer  will  print  information  in  the 
format  you  prefer.  However,  if  the 
requested  information  is  maintained  in 
computerized  form,  but  we  can,  with 
minimal  computer  instructions,  produce 
the  information  on  paper,  we  will  do  this 
if  it  is  the  only  way  to  respond  to  a 
request  Nor  are  we  required  to  perform 
research  for  you.  On  the  other  hand,  we 
may  decide  to  conserve  government 
resources  and  at  the  same  time  supply 
the  records  you  need  by  consolidating 
information  from  various  records  rather 
than  copying  them  all.  Moreover,  we  are 
required  to  furnish  only  one  copy  of  a 
record  and  usually  impose  that  limit.  If 
information  exists  in  different  forms,  we 
will  provide  the  record  in  the  form  that 
best  conserves  government  resources. 
For  example,  if  it  requires  less  time  and 


expense  to  provide  a  computer  record  as 
a  paper  printout  rather  than  in  an 
electronic  medium,  we  will  provide  the 
printout 

Subpsrt  C    n6l68S6  md  DcfiM  of 
Records 

§5.31    Designation  of  auttiorizedofficiaia. 

(a)  Freedom  of  Information  Officers. 
To  provide  coordination  and 
consistency  in  responding  to  FOIA 
requests,  only  Freedom  of  Information 
Officers  have  the  authority  to  release  or 
deny  records.  These  same  officials 
determine  fees. 

[1]  HHS  Freedom  of  Information 
Officer  Only  the  HHS  Freedom  of 
Iiiformation  Officer  may  determine 
whether  to  release  or  deny  records  in 
any  of  the  following  situations: 

(i)  The  records  you  seek  include 
records  addressed  to  or  sent  from  an 
official  or  office  of  the  Office  of  the 
Secretary,  including  its  staff  offices,  or 
of  any  Regional  Director's  Office; 

(ii)  The  records  you  seek  include  any 
records  of  the  Office  of  Human 
Development  Services,  the  Family 
Support  Administration,  or  any 
organizational  unit  of  HHS  not 
specifically  indenti£ed  below:  or 

(iii]  The  records  include  records  of 
more  than  one  of  the  major  units 
identified  below  (PHS.  HCFA,  and  SSA) 
either  at  headquarters  or  in  a  Regional 

(2)  PHS  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Public  Health 
Service  or  if  the  records  you  seek 
involve  more  than  one  health  agency  of 
the  Public  Health  Service,  including  its 
records  in  the  regions,  only  the  Deputy 
Assistant  Secretary  for  Health 
(Communications),  who  also  is  the  PHS 
Freedom  of  Information  Officer,  may 
determine  whether  to  release  or  deny 
the  records,  except  as  follows: 

(i)  CDC andATSDR  Freedom  of 
Information  Officer.  If  the  records  you 
seek  are  exclusively  records  of  the 
Centers  for  Disease  Control  and/or  the 
Agency  for  Toxic  Substances  and 
Disease  Registry,  only  the  Director. 
Office  of  Public  Affairs,  CDC,  who  also 
is  the  CDC  and  ATSDR  Freedom  of 
Information  Officer,  may  determine 
whether  to  release  or  deny  the  records. 

(ii)  FDA  Freedom  of  Information 
Officer.  If  the  JTCords  you  seek  are 
exclusively  records  of  the  Food  and 
Drug  Administration,  only  the  Associate 
Commissioner  for  Public  Affairs.  FDA, 
who  also  is  the  FDA  Freedom  of 
Information  Officer,  may  determine 
whether  to  release  or  deny  the  records. 

(iii)  NIH  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  National 


Institutes  of  Health,  only  the  Associate 
Director  of  Communications,  HIH,  wfao 
also  is  the  NIH  Freedom  of  Information 
OfHcer.  may  determine  whether  to 
release  or  deny  the  records. 

(iv)  HRSA  Freedom  of  Information 
Officer  If  the  records  you  seek  are 
exclusively  records  of  the  Health 
Resources  and  Services  Administration, 
only  the  Associate  Administrator  for 
Communications.  HRSA.  who  also  is  the 
HRSA  Freedom  of  Information  Officer, 
may  determine  whether  to  release  or 
deny  the  records. 

(v)  ADAMHA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Alcohol.  Drug 
Abuse  and  Mental  Health 
Administration,  only  the  Associate 
Administrator  for  Communications  and 
Public  Affairs.  ADAMHA.  who  is  also 
the  ADAMHA  Freedom  of  Information 
Officer,  may  determine  whether  to 
release  or  deny  the  records. 

(vi)  IHS  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Indian  Health 
Service,  only  the  Director  of 
Communications,  IHS,  who  also  is  the 
IHS  Freedom  of  Information  Officer, 
may  determine  whether  to  release  or 
deny  the  records. 

(3)  SSA  Freedom  of  Information 
Officer.  If  the  records  yon  seek  are 
exclusively  records  of  the  Social 
Security  Administration,  including  its 
records  in  the  regions,  only  the  Director. 
Office  of  Public  Inquiries.  SSA.  who  also 
is  the  SSA  Freedom  of  Information 
Officer,  may  determine  whether  to 
release  or  deny  the  records. 

(4)  HCFA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Health  Care 
Financing  Administration,  including  its 
records  in  the  regions,  only  the  Director, 
Office  of  Public  Affairs,  HCFA,  who  also 
is  the  HCFA  Freedom  of  Information 
Officer,  may  determine  whether  to 
release  or  deny  the  records. 

(b)  Delegations.  Any  of  the  above 
Freedom  of  Information  Officers  may 
delegate  his  or  her  authority  to  release 
or  deny  records  and  to  determine  fees. 
Any  such  delegation  requires  the 
concurrence  of  the  Assistant  Secretary 
for  Public  Affairs. 

(c)  Addresses  and  telephone  numbers. 
The  addresses  and  telephone  numbers 
of  the  Freedom  of  Information  Officers 
are  listed  below. 

Freedom  of  Infonnatioii  OfRcers 

HHS  Freedom  of  Information  Ofncer,  Room 
645-F,  Hubert  H.  Humphrey  BHilding.  200 
Independence  Avenue  SW.,  Washington. 
DC  20201.  Tel:  (202)  472-7453 

SSA  Freedom  of  Information  OfTicer,  Room 
4-H-8,  Annex  Building.  MOl  Security 


Boulevard,  Baltimore.  Maryland  21235,  Tel: 
(301)965-3962 

HCFA  Freedom  of  Information  Officer,  Room 
100,  Professional  Building.  Office  of  Public 
Affairs.  6660  Security  Boulevard,  Baltimore. 
Maryland  21207,  Tel:  (301)  966-5352 

PHS  Freedom  of  Information  Officer,  Room 
13-C-24,  Parklawn  Building.  5600  Fishers 
l,ane,  Rockville,  Maryland  20657,  Tel:  (301) 
443-5252 

FDA  Freedom  of  Information  Officer,  HFW- 
35,  Room  12A18,  Parklawn  Building,  5600 
Fishers  Land,  Rockville,  Maryland  20857, 
re/.- (301)  443-1813 

NIH  Freedom  of  Information  Officer, 
National  Institutes  of  Health.  Building  31, 
Room  2B39.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892.  Tel:  (301)  496-5633 

CDC  Freedom  of  Information  Officer,  Centers 
for  Disease  Control,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  Tel:  (404)  329-3286 

HRSA  Freedom  of  Information  Officer,  Room 
14-43.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  Maryland  20857,  Tel:  (301) 
443-2086 

ADAMHA  Freedom  of  Information  Officer, 
Room  12-C-15,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Maryland  20857, 
Tel:  (301)  44J-3783 

IHS  Freedom  of  Information  Officer,  Room  5- 
A-39.  Parklawn  Building,  5600  Fishers 
Land.  Rockville,  Maryland  20857.  Tel:  (301) 
443-1397. 

S  5.32    Release  of  records. 

(a)  Records  previously  released.  If  we 
have  released  a  record,  or  a  part  of  a 
record,  to  others  in  the  past,  we  will 
ordinarily  release  it  to  you  also. 
However,  we  will  not  release  it  to  you  if 
a  statute  forbids  this  disclosure,  and  we 
will  not  necessarily  release  it  to  you  if 
an  exemption  applies  in  your  situation 
and  did  not  apply,  or  applied  differently, 
in  the  previous  situations. 

(b)  Unauthorized  disclosure.  The 
principle  stated  in  paragraph  (a)  of  this 
section,  does  not  apply  if  the  previous 
release  was  unauthorized. 

(c)  Poor  copy.  If  we  cannot  make  a 
legible  copy  of  a  record  to  be  released, 
we  do  not  attempt  to  reconstruct  it. 
Instead,  we  furnish  the  best  copy 
possible  and  note  its  poor  quality  in  our 
reply. 

§  5.33    Denial  of  requests. 

(a)  Information  furnished.  All  denials 
are  in  writing  and  describe  in  general 
terms  the  material  withheld:  state  the 
reasons  for  the  denial,  including,  as 
applicable,  a  reference  to  the  specific 
exemption  of  the  FOIA  authorizing  the 
withholding  or  deletion;  explain  your 
right  to  appeal  the  decision  and  identify 
the  official  to  whom  you  should  send  the 
appeal;  and  are  signed  by  the  person 
who  made  the  decision  to  deny  all  or 
part  of  the  request. 

(b)  Unproductive  searches.  We  make 
a  diligent  search  for  records  to  satisfy 
your  request.  Nevertheless,  we  may  not 


be  able  always  to  find  the  records  you 
want  using  the  information  you 
provided,  or  they  may  not  exist.  If  we 
advise  you  that  we  have  been  unable  to 
find  the  records  despite  a  diligent 
search,  this  does  not  constitute  a  denial 
of  your  request. 

S  5,34    Appeal  of  denials. 

(a)  Right  of  appeal.  You  have  the  right 
to  appeal  a  partial  or  full  denial  of  your 
FOIA  request.  To  do  so,  you  must  put 
your  appeal  in  writing  and  send  it  to  the 
review  official  identified  in  the  denial 
letter.  You  must  send  your  appeal  within 
30  days  from  the  date  you  receive  that 
letter  or  from  the  date  you  receive  the 
records  released  as  a  partial  grant  of 
your  request,  whichever  is  later. 

(b)  Letter  of  appeal.  The  appeal  letter 
should  state  reasons  why  you  believe 
that  the  FOIA  exemption(s)  we  cited  do 
not  apply  to  the  records  that  you 
requested,  or  give  reasons  wliy  they 
should  be  released  regardless  of 
whether  the  exemption(8]  apply. 
Because  we  have  some  discretionary 
authority  in  deciding  whether  to  release 
or  withhold  records,  you  may  strengthen 
your  request  by  explaining  your  reasons 
for  wanting  the  records.  However,  you 
are  not  required  to  give  any  explanation. 

(c)  Review  process.  Before  making  a 
decision  on  an  appeal  of  a  denial,  the 
designated  review  official  will  consult 
with  the  General  Counsel  to  ensure  that 
the  rights  and  interests  of  all  parties 
affected  by  the  request  are  protected. 
Also,  the  concurrence  of  the  Assistant 
Secretary  for  Public  Affairs  is  required 
in  all  appeal  decisions,  including  those 
on  fees.  When  the  review  official 
responds  to  an  appeal,  that  constitutes 
the  Department's  final  action  on  the 
request.  If  the  review  official  grants  your 
appeal,  we  will  send  the  records  to  you 
promptly  or  let  you  inspect  them,  or  else 
we  will  explain  the  reason  for  any  delay 
and  the  approximate  date  you  will 
receive  copies  or  be  allowed  to  inspect 
the  records.  If  the  decision  is  to  deny 
your  appeal,  the  official  will  state  the 
reasons  for  the  decision  in  writing  and 
inform  you  of  the  FOIA  provision  for 
judicial  review. 

§5.35    Time  limits. 

(a)  General.  FOIA  sets  certain  time 
limits  for  us  to  decide  whether  to 
disclose  the  records  you  requested,  and 
to  decide  appeals.  If  we  fail  to  meet  the 
deadlines,  you  may  proceed  as  if  we  had 
denied  your  request  or  your  appeal.  We 
will  try  diligently  to  comply  with  the 
time  limits,  but  if  it  appears  that 
processing  your  request  may  take  longer 
than  we  would  wish,  we  will 
acknowledge  your  request  and  tell  you 
its  status.  Since  requests  may  be 


misaddressed  or  misrouted.  you  should 
call  or  write  to  confirm  that  we  have  the 
request  and  to  learn  its  status  if  you 
have  not  heard  fi'om  us  in  a  reasonable 
time. 

(b)  Time  allowed.  (1)  We  will  decide 
whether  to  release  records  within  10 
working  days  after  your  request  reaches 
the  appropriate  FOI  office,  as  identified 
in  §  5.31  of  this  part  When  we  decide  to 
release  records,  we  will  actually  provide 
the  records,  or  let  you  inspect  them,  as 
soon  as  possible  after  that  decision. 

(2)  We  will  decide  an  appeal  within  20 
working  days  after  the  appeal  reaches 
the  appropriate  review  official 

(c)  Extension  of  time  limits.  FOI 
Officers  of  review  officials  may  extend 
the  time  limits  in  unusual  circumstances. 
Extension  at  the  request  stage  and  at  the 
appeal  stage  may  total  up  to  10  working 
days.  We  will  notify  you  in  writing  of 
any  extension.  "Unusual  circumstances" 
include  situations  when  we: 

(1)  Search  for  and  collect  records  from 
field  facilites.  archives,  or  locations 
other  than  the  office  processing  the 
request. 

(2)  Search  for.  collect,  or  examine  a 
great  many  records  in  response  to  a 
single  request. 

(3)  Consult  with  another  office  or 
agency  that  has  substantial  interest  in 
the  determination  of  the  request 

(4)  Conduct  negotiations  with 
submitters  and  requesters  of  information 
to  determine  the  nature  and  extent  of 
non-disclosable  proprietary  materials. 

Subpart  D— Fees 

§  5.4 1    Fees  to  be  ctiarged — categories  of 
requests. 

The  paragraphs  below  state,  for  each 
category  of  request,  the  type  of  fees  that 
we  will  generally  charge.  However,  for 
each  of  these  categories,  the  fees  may  be 
limited,  waived,  or  reduced  for  the 
reasons  given  in  §  §  5.42  through  5.45  or 
for  other  reasons. 

(a)  Commercial  use  request.  If  your 
request  is  for  a  commercial  use,  HHS 
will  charge  you  the  costs  of  search, 
review,  and  duplication. 

(b)  Educational  and  scientific 
institutions  and  news  media.  If  you  are 
an  educational  institution  or  a  non- 
commercial scientific  institution, 
operated  primarily  for  scholarly  or 
scientific  research,  or  a  representative 
of  the  news  media,  and  your  request  is 
not  for  a  commercial  use.  HHS  will 
charge  you  only  for  the  duplication  of 
documents.  Also.  HHS  will  not  charge 
you  the  copying  costs  for  the  first  100 
pages  of  duplication. 

(c)  Other  requesters.  If  your  request  is 
not  the  kind  described  by  paragraph  (a) 
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or  (b)  of  this  section,  then  HHS  will 
charge  you  only  for  the  search  and  the 
duplication.  Also,  we  will  not  charge 
yoo  for  the  first  two  hours  of  search  time 
or  for  the  copying  costs  of  the  first  100 
pages  of  dnplication. 

§  5.42    Ftes  to  tM  ctiargml— general 
pi  oviaMns. 

(a)  We  may  charge  search  fees  even  if 
the  records  we  find  are  exempt  from 
disclosure,  or  even  if  we  do  not  find  any 
records  at  all. 

(b)  If  we  are  not  charging  you  for  tfie 
first  two  hours  of  search  time,  under 

§  5.41(c),  and  those  two  hours  are  spent 
on  a  computer  search,  then  the  two  free 
hours  are  the  first  two  hours  of  the 
operator's  own  operation.  If  the  operator 
spends  less  dian  two  hours  on  die 
search,  we  well  reduce  the  total  search 
fees  by  the  average  hourly  rate  for  the 
operator's  time,  muitipled  by  two. 

(c)  If  we  are  not  charging  you  for  the 
first  100  pages  of  dnpHcation,  under 

§  5.41  (b)  or  (c),  then  those  100  pages  are 
the  first  100  pages  of  photocopies  of 
standard  size  pages,  or  the  first  100 
pages  of  computer  printout.  If  we  cannot 
use  this  method  to  calculate  the  fee 
reduction,  then  we  will  reduce  your  total 
duplication  fee  by  the  normal  charge  for 
photocopying  a  standard  size  page, 
multiplied  by  100. 

(d)  We  will  not  charge  you  any  fee  at 
all  if  the  costs  of  routine  collection  and 
processing  of  the  fee  are  likely  to  equal 
or  exceed  the  amount  of  the  fee.  As  of 
May  1967,  such  costs  among  the  imits 
HHS  ranged  between  $6.00  and  $12.50. 

(e)  If  we  determine  that  you  (acting 
either  alone  or  together  with  others)  are 
breaking  down  a  single  request  into  a 
series  of  requests  in  order  to  avoid  (or 
reduce)  the  fees  charged,  we  may 
aggregate  all  these  requests  for  purposes 
of  calculating  the  fees  chained. 

(f)  We  will  charge  interest  on  unpaid 
bills  beginning  on  the  31st  day  following 
the  day  the  bill  was  sent.  We  will  use 
the  provisions  of  Part  30  of  this  Title  in 
assessing  interest,  administrative  costs, 
and  penalties  and  in  taking  actions  to 
encourage  payment. 

(g)  This  subpart  does  not  apply  to 
requests  for  Social  Security  program 
records  on  Social  Security  number 
holders,  wage  earners,  employers,  and 
claimants,  where  the  requests  are 
governed  by  section  1106  of  the  Social 
Security  Act,  42  U.S.C.  1306(c),  and  by 
20  CFR  442.441. 

§5.43    Faesdwdula 
HHS  charges  the  following  fees: 
(a)  Manual  searching  for  or  reviewing 
of  records — when  the  search  or  review 
is  performed  by  employees  at  grade  GS- 
1  through  CS-6,  an  hourly  rate  based  on 


the  salary  of  a  GS-^  step  7.  employee; 
when  done  by  a  GS-fl  dirough  GS-14.  an 
hourly  rate  based  on  the  salary  of  a  GS- 
12,  step  4,  employee;  and  when  done  by 
a  GS-15  or  above,  an  bouiiy  rate  based 
on  the  salary  of  a  GS-15.  step  7. 
employee.  In  each  case,  the  hourly  rate 
will  be  computed  by  taking  the  current 
hourly  rate  for  the  specified  grade  and 
step,  adding  16%  of  that  rate  to  cover 
benefits,  and  rounding  to  the  nearest 
whole  dollar.  As  of  November  25.  1988. 
these  rates  were  $10.  $20,  and  $37 
respectively.  When  a  search  involves 
employees  at  more  than  one  of  these 
levels,  we  will  charge  the  rate 
appropriate  for  each. 

(b)  Computer  searching  and  printing — 
the  actual  cost  of  operating  the 
computer  plus  charges  for  the  time  spent 
by  the  operator,  at  the  rates  given  in 
paragraph  (a)  of  this  section. 

(c)  Photocopying  standard  size 
pages — SO.IO  per  page.  FOI  Officers  may 
charge  lower  fees  for  particular 
documents  where — 

(1)  The  document  has  already  been 
printed  in  large  numbers, 

(2)  The  program  office  determines  that 
using  existing  stock  to  answer  this 
request,  and  any  other  anticipated  FOI 
requests,  will  not  interfere  with  program 
requirements,  and 

(3)  The  FOI  Officer  determines  that 
the  lower  fee  is  adequate  to  recover  the 
prorated  share  of  the  original  printing 
costs. 

(d)  Photocopying  odd-size  documents 
(such  as  piinchcards  or  blueprints),  or 
reproducing  other  records  (such  as 
tapes) — the  actual  costs  of  operating  the 
machine,  plus  the  actual  cost  of  the 
materials  used,  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (a)  of  this  section. 

(e)  Certifying  that  records  are  true 
copies.  This  service  is  not  required  by 
the  FOIA.  If  we  agree  to  provide  it,  we 
will  charge  $10  per  certification. 

(f)  Sending  records  by  express  mail, 
certified  mail,  or  other  special  methods. 
This  service  is  not  required  by  the  FOIA. 
If  we  agree  to  provide  it,  we  will  charge 
our  actual  costs. 

(g)  Performing  any  other  special 
service  that  you  request  and  we  agree 
to — actual  costs  of  operating  any 
machinery,  plus  actual  cost  of  any 
materials  used,  plus  charges  for  the  time 
of  our  employees,  at  the  rates  given  in 
paragraph  (a)  of  this  section. 

§  5.44    ProeedHTM  lor  aaMsaing  and 
collecting  teas. 

(a)  Agreement  to  pay.  We  generally 
assume  that  when  you  request  records 
you  are  willing  to  pay  the  fees  we 
charge  for  services  associated  with  your 
request.  You  may  specify  a  limit  on  the 


amount  yoa  are  willing  to  spend.  We 
will  notify  you  if  it  appears  that  die  fees 
will  exceed  the  limit  and  ask  whether 
you  nevertheless  want  us  to  proceed 
with  the  search. 

(b)  Advance  payment  IS  yon  have 
failed  to  pay  previous  bills  in  a  timely 
fashion,  or  if  our  initial  review  of  your 
request  indicates  that  we  will  charge 
you  fees  exceeding  $250,  we  will  require 
you  to  pay  your  past  due  fees  and/ or  the 
estimated  fees,  or  a  deposit  before  we 
start  searching  for  the  records  you  want. 
If  so,  we  will  let  you  know  prompdy 
upon  receiving  your  request.  In  such 
cases,  die  administrative  time  limits 
prescribed  in  S  5.35  of  the  part  (i.e.,  ten 
working  days  &om  receipt  of  initial 
requests  and  20  working  days  fi-om 
receipt  of  appeals  from  initial  denials, 
plus  permissible  extensions  of  these 
time  limits)  will  begin  only  after  we 
come  to  an  agreement  with  you  over 
payment  of  fees,  or  decide  that  fee 
waiver  or  reduction  is  appropriate. 

(c)  Billiag  andpaymeaL  We  will 
normally  require  yon  to  pay  all  fees 
before  we  furnish  the  records  to  you. 
We  may.  at  our  discretion,  send  you  a 
bill  along  with  or  following  the 
furnishing  of  the  records.  For  example, 
we  may  do  this  if  you  have  a  history  of 
prompt  payment.  We  may  also,  at  our 
discretion,  aggregate  the  charges  for 
certain  time  periods  in  order  to  avoid 
sending  numerous  small  bills  to  frequent 
requesters,  or  to  businesses  or  agents 
representing  requesters.  For  example, 
we  might  send  a  bill  to  such  a  requester 
once  a  month.  Fees  should  be  paid  in 
accordance  with  the  instructions 
furnished  by  the  person  who  responds  to 
your  requests. 

§  5.45    Waiver  or  reduction  of  fees. 

(a)  Standard.  We  will  waive  or  reduce 
the  fees  we  would  otherwise  charge  if 
disclosure  of  the  information  meets  both 
of  the  following  tests: 

(1)  It  is  in  the  public  interest  because 
it  is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government,  and 

(2)  It  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

These  two  tests  are  explained  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Public  interest.  The  disclosure 
passes  the  first  test  aaXy  if  it  furthers  the 
specific  public  interest  of  being  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activities,  regardless  of  any  other 
public  interest  it  may  further.  In 
analyzing  this  question,  we  will  consider 
the  following  factors. 


(1)  How,  if  at  all.  do  the  records  to  be 
disclosed  pertain  to  the  operations  or 
activities  of  the  Federal  Government? 

(2)  Would  disclosure  of  the  records 
reveal  any  meaningful  information 
about  government  operations  or 
activities?  Can  one  learn  from  these 
records  anything  about  such  operations 
that  is  not  already  public  knowledge? 

(3)  Will  the  disclosure  advance  the 
understanding  of  the  general  public  as 
distinguished  from  a  narrow  segment  of 
interested  persons?  Under  this  factor  we 
may  consider  whether  the  requester  is  in 
a  position  to  contribute  to  public 
understanding.  For  example,  we  may 
consider  whether  the  requester  has  such 
knowledge  or  expertise  as  may  be 
necessary  to  understand  the 
information,  and  whether  the  requester's 
intended  use  of  the  information  would 
be  likely  to  disseminate  the  information 
among  the  public.  An  unsupported  claim 
to  be  doing  research  for  a  book  or  article 
does  not  demonstrate  that  likelihood, 
while  such  a  claim  by  a  representative 
of  the  news  media  is  better  evidence. 

(4)  Will  the  contribution  to  public 
understanding  be  a  significant  one?  Will 
the  public's  understanding  of  the 
government's  operations  be 
substantially  greater  as  a  result  of  the 
disclosure? 

(c)  Not  primarily  in  the  requester's 
commercial  interest.  If  the  disclosure 
passes  the  test  of  furthering  the  specific 
public  interest  described  in  paragraph 
(b)  of  this  section,  we  will  determine 
whether  it  also  furthers  the  requester's 
commercial  interest  and,  if  so,  whether 
this  effect  outweighs  the  advancement 
of  that  public  interest.  In  applying  this 
second  test,  we  will  consider  the 
following  factors: 

(1)  Would  the  disclosure  further  a 
commercial  interest  of  the  requester,  or 
of  someone  on  whose  behalf  the 
requester  is  acting?  "Commercial 
interests"  include  interests  relating  to 
business,  trade,  and  profit.  Not  only 
profit-making  corporations  have 
commercial  interests — so  do  nonprofit 
corporations,  individuals,  unions,  and 
other  associations.  The  interest  of  a 
representative  of  the  news  media  in 
using  the  information  for  news 
dissemination  purposes  will  not  be 
considered  a  commercial  interest. 

(2)  If  disclosure  would  further  a 
commercial  interest  of  the  requester, 
would  that  effect  outweigh  the 
advancement  of  the  public  interest 
defined  in  paragraph  (b)  of  this  section? 
Which  effect  is  primary? 

(d)  Deciding  between  waiver  and 
reduction.  If  the  disclosure  passes  both 
tests,  we  will  normally  waive  fees. 
However,  in  some  cases  we  may  decide 
only  to  reduce  the  fees.  For  example,  we 


may  do  this  when  disclosure  of  some  but 
not  all  of  the  requested  records  passes 
the  tests. 

(e)  Procedure  for  requesting  a  waiver 
or  reduction.  You  must  make  your 
request  for  a  waiver  or  reduction  at  the 
same  time  you  make  your  request  for 
records.  You  should  explain  why  you 
believe  a  waiver  or  reduction  is  proper 
under  the  analysis  in  paragraphs  (a) 
through  (d)  of  this  section.  Only  FOI 
Officers  may  make  the  decision  whether 
to  waive,  or  reduce,  the  fees.  If  we  do 
not  completely  grant  your  request  for  a 
waiver  or  reduction,  the  denial  letter 
will  designate  a  review  official.  You 
may  appeal  the  denial  to  that  official.  In 
your  appeal  letter,  you  should  discuss 
whatever  reasons  are  given  in  our  denial 
letter.  The  process  prescribed  in 
S  5.34(c)  of  this  part  will  also  apply  to 
these  appeals. 

Subpart  E— Records  Available  for 
Public  Inspection 

§  5.51    Records  available. 

(a)  Records  of  general  interest.  We 
will  make  the  following  records  of 
general  interest  available  for  your 
inspection  and  copying.  Before  releasing 
them,  however,  we  may  delete  the 
names  of  people,  or  information  that 
would  identify  them,  if  release  would 
invade  their  personal  privacy  to  a 
clearly  unwarranted  degree.  (See  §  5.67 
of  this  part.) 

(1)  Orders  and  final  opinions, 
including  concurring  and  dissenting 
opinions  in  adjudications,  such  as 
Letters  of  Finding  issued  by  the  Office 
for  Civil  Rights  in  civil  rights  complaints, 
and  Social  Security  Rulings.  (See  §  5.66 
of  this  part  for  availability  of  infernal 
memoranda,  including  attorney  opinions 
and  advice.) 

(2)  Statements  of  policy  and 
interpretations  that  we  have  adopted 
but  have  not  published  in  the  Federal 
Register. 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public.  [We  will  not  make  available, 
however,  manuals  or  instructions  that 
reveal  investigative  or  audit  procedures 
as  described  in  §{5.63  and  5.68  of  this 
part.) 

(b)  Other  records.  In  addition  to  such 
records  as  those  described  in  paragraph 
(a)  of  this  section,  we  will  make 
available  to  any  person  a  copy  of  all 
other  agency  records,  unless  we 
determine  that  such  records  should  be 
withheld  from  disclosure  under 
subsection  (b)  of  the  Act  and  Subpart  F 
of  this  regulation. 


§  5.52    Indexes  of  records. 

(a)  Inspection  and  copying.  We  will 
maintain  and  provide  for  your 
inspection  and  copying  current  indexes 
of  the  records  described  in  §  5.51(a).  We 
will  also  publish  and  distribute  copies  of 
the  indexes  unless  we  announce  In  the 
Federal  Register  that  it  is  unnecessary 
or  impracticable  to  do  so.  For  assistance 
in  locating  indexes  maintained  in  the 
Department,  you  may  contact  the  HHS 
Freedom  of  Information  Officer  at  the 
address  and  telephone  number  in 

§  5.31(c). 

(b)  Record  citation  as  precedent.  We 
will  not  use  or  cite  any  record  described 
in  §  5.51(a)  as  a  precedent  for  an  action 
against  a  person  unless  we  have 
indexed  the  record  and  published  it  or 
made  it  available,  or  unless  the  person 
has  timely  notice  of  the  record. 

Subpart  F— Reasons  for  WithhokHng 
Some  Records 

§  5.61    General. 

Section  552(b)  of  the  Freedom  of 
Information  Act  contains  nine 
exemptions  to  the  mandatory  disclosure 
of  records.  We  describe  these 
exemptions  below  and  explain  how  this 
Department  applies  them  to  disclosure 
determinations.  (In  some  cases  more 
than  one  exemption  may  apply  to  the 
same  document.)  Information  obtained 
by  the  Department  from  any  individual 
or  organization,  furnished  in  reliance  on 
a  provision  for  confidentiality 
authorized  by  applicable  statute  or 
regulation,  will  not  be  disclosed,  to  the 
extent  it  can  be  withheld  under  one  of 
these  exemptions.  This  section  does  not 
itself  authorize  the  giving  of  any  pledge 
of  confidentiality  by  any  officer  or 
employee  of  the  Department. 

§  5.62    Exemption  one:  National  defense 
and  foreign  policy. 

We  are  not  required  to  release  records 
that,  as  provided  by  FOIA.  are  "(a) 
specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (b)  are  in 
fact  properly  classified  pursuant  to  such 
Executive  Order."  Executive  Order  No. 
12356  (1982)  provides  for  such 
classification.  When  the  release  of 
certain  records  may  adversely  affect 
U.S.  relations  with  foreign  countries,  we 
usually  consult  with  officials  of  those 
countries  or  officials  of  the  Department 
of  State.  Also,  we  may  on  occasion  have 
in  our  possession  records  classified  by 
some  other  agency.  We  may  refer  your 
request  for  such  records  to  the  agency 
that  classified  them  and  notify  you  that 
we  have  done  so,  as  explained  in  §  5.23. 
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§  5.63    Exemption  two:  Internal  personnel 
rules  and  practicea. 

We  are  not  required  to  release  records 
that  are  "related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency."  Under  this  exemption,  we  may 
withhold  routine  internal  agency 
practices  and  procedures.  For  example, 
we  may  withhold  guard  schedules  and 
rules  governing  parking  facilities  or 
lunch  periods.  Also  under  this 
exemption,  we  may  withhold  internal 
records  whose  release  would  help  some 
persons  circumvent  the  law  or  agency 
regulations.  For  example,  we  ordinarily 
do  not  disclose  manuals  that  instruct  our 
investigators  or  auditors  how  to 
investigate  possible  violations  of  law,  to 
the  extent  that  this  release  would  help 
some  persons  circumvent  the  law. 

§  5.64    Exemption  ttiree:  Records 
exempted  by  other  statutes. 

We  are  not  required  to  release  records 
if  another  statute  specifically  allows  us 
to  withhold  them.  We  may  use  another 
statute  to  justify  withholding  only  if  it 
absolutely  prohibits  disclosure  or  if  it 
sets  forth  criteria  to  guide  our  decision 
on  releasing  or  identifies  particular 
types  of  material  to  be  withheld. 

§  5.65    Exemption  four  Trade  secrets  and 
confidential  commercial  or  financial 
Information. 

We  will  withhold  trade  secrets  and 
commercial  or  Hnancial  information  that 
is  obtained  from  a  person  and  is 
privileged  or  confidential. 

(a)  Trade  secrets.  A  trade  secret  is  a 
secret,  commercially  valuable  plan, 
formula,  process,  or  device  that  is  used 
for  the  making,  preparing,  compounding, 
or  processing  of  trade  commodities  and 
that  can  be  said  to  be  the  end  product  of 
either  innovation  or  substantial  effort. 
There  must  be  a  direct  relationship 
between  the  trade  secret  and  the 
productive  process. 

(b)  Commercial  or  financial 
information.  We  will  not  disclose 
records  whose  information  is 
"commercial  or  financial."  is  obtained 
from  a  person,  and  is  "privileged  or 
confidential." 

(1)  Information  is  "commercial  or 
financial"  if  it  relates  to  businesses, 
commerce,  trade,  employment,  profits, 
or  finances  (including  personal 
finances).  We  interpret  this  category 
broadly. 

(2)  Information  is  "obtained  from  a 
person"  if  HHS  or  another  agency  has 
obtained  it  from  someone  outside  the 
Federal  Government  or  from  someone 
within  the  Government  who  has  a 
commercial  or  financial  interest  in  the 
information.  "Person"  includes  an 
individual,  partnership,  corporation. 


association,  state  or  foreign  government, 
or  other  organization.  Information  is  not 
"obtained  from  a  person"  if  it  is 
generated  by  HHS  or  another  federal 
agency.  However,  information  is 
"obtained  from  a  person"  if  it  is 
provided  by  someone,  including  but  not 
limited  to  an  agency  employee,  who 
retains  a  commercial  or  financial 
interest  in  the  information. 

(3)  Information  is  "privileged"  if  it 
would  ordinarily  be  protected  from 
disclosure  in  civil  discovery  by  a 
recognized  evidentiary  privilege,  such  as 
the  attorney-client  privilege  or  the  work 
product  privilege.  Information  may  be 
privileged  for  this  purpose  under  a 
privilege  belonging  to  a  person  outside 
the  government,  unless  the  providing  of 
the  information  to  the  government 
rendered  the  information  no  longer 
protectable  in  civil  discovery. 

(4)  Information  is  "confidential"  if  it 
meets  one  of  the  following  tests: 

(i)  Disclosure  may  impair  the 
government's  ability  to  obtain  necessary 
information  in  the  future; 

(ii)  Disclosure  would  substantially 
harm  the  competitive  position  of  the 
person  who  submitted  the  information; 

(iii)  Disclosure  would  impair  other 
government  interests,  such  as  program 
effectiveness  and  compliance;  or 

(iv)  Disclosure  would  impair  other 
private  interests,  such  as  an  interest  in 
controlling  availability  of  intrinsically 
valuable  records,  which  are  sold  in  the 
market  by  their  owner. 
The  following  questions  may  be  relevant 
in  analyzing  whether  a  record  meets  one 
of  more  of  the  above  tests:  Is  the 
information  of  a  type  customarily  held 
in  strict  confidence  and  not  disclosed  to 
the  public  by  the  person  to  whom  it 
belongs?  What  is  the  general  custom  or 
usage  with  respect  to  such  information 
in  the  relevant  occupation  or  business? 
How  many,  and  what  types  of, 
individuals  have  access  to  the 
information?  What  kind  and  degree  of 
financial  injury  can  be  expected  if  the 
information  is  disclosed? 

(c)  Designation  of  certain  confidential 
information.  A  person  who  submits 
records  to  the  government  may 
designate  part  or  all  of  the  information 
in  such  records  as  exempt  from 
disclosure  under  Exemption  4  of  the 
FOIA.  The  person  may  make  this 
designation  either  at  the  time  the 
records  are  submitted  to  the  government 
or  within  a  reasonable  time  thereafter. 
The  designation  must  be  in  writing. 
Where  a  legend  is  required  by  a  request 
for  proposals  or  request  for  quotations, 
pursuant  to  48  CFR  352.215-12,  then  that 
legend  is  necessary  for  this  purpose. 
Any  such  designation  will  expire  ten 


years  after  the  records  were  submitted 
to  the  government. 

(d)  Predisclosure  notification.  The 
procedures  in  this  paragraph  apply  to 
records  on  which  the  submitter  has 
designated  information  as  provided  in 
paragraph  (c)  of  this  section.  They  also 
apply  to  records  that  were  submitted  to 
the  government  where  we  have 
substantial  reason  to  believe  that 
information  in  the  records  could 
reasonably  be  considered  exempt  under 
Exemption  4.  Certain  exceptions  to 
these  procedures  are  stated  in 
paragraph  (e)  of  this  section. 

(1)  When  we  receive  a  request  for 
such  records,  and  we  determine  that  we 
may  be  required  to  disclose  them,  we 
will  make  reasonable  efforts  to  notify 
the  submitter  about  these  facts.  The 
notice  will  include  a  copy  of  the  request, 
and  it  will  inform  the  submitter  about 
the  procedures  and  time  limits  for 
submission  and  consideration  of 
objections  to  disclosure.  If  we  must 
notify  a  large  number  of  submitters,  we 
may  do  this  by  posting  or  publishing  a 
notice  in  a  place  where  the  submitters 
are  reasonably  likely  to  become  aware 
of  it. 

(2)  The  submitter  has  five  working 
days  from  receipt  of  the  notice  to  object 
to  disclosure  of  any  part  of  the  records 
and  to  state  all  bases  for  its  objections. 

(3)  We  will  give  consideration  to  all 
bases  that  have  been  timely  stated  by 
the  submitter.  If  we  decide  to  disclose 
the  records,  we  will  notify  the  submitter 
in  writing.  This  notice  will  briefly 
explain  why  we  did  not  sustain  its 
objections.  We  will  include  with  the 
notice  a  copy  of  the  records  about  which 
the  submitter  objected,  as  we  propose  to 
disclose  them.  The  notice  will  state  that 
we  intend  to  disclose  the  records  five 
working  days  after  the  submitter 
receives  the  notice  unless  we  are 
ordered  by  a  United  States  District 
Court  not  to  release  them. 

(4)  When  a  requester  files  suit  under 
the  FOIA  to  obtain  records  covered  by 
this  paragraph,  we  will  promptly  notify 
the  submitter. 

(5)  Whenever  we  send  a  notice  to  a 
submitter  under  paragraph  {d)(l)  of  this 
section,  we  will  notify  the  requester  that 
we  are  giving  the  submitter  a  notice  and 
an  opportunity  to  object.  Whenever  we 
send  a  notice  to  a  submitter  under 
paragraph  (d)(3)  of  this  section,  we  will 
notify  the  requester  of  this  fact. 

(e)  Exceptions  to  predisclosure 
notification.  The  notice  requirements  in 
paragraph  (d)  of  this  section  do  not 
apply  in  the  following  situations: 

(1)  We  decided  not  to  disclose  the 
records; 


(2)  The  information  has  previously 
been  published  or  made  generally 
available; 

(3)  Disclosure  is  required  by  a 
regulation,  issued  after  notice  and 
opportunity  for  public  comment,  that 
specifies  narrow  categories  of  records 
that  are  to  be  disclosed  under  the  FOIA, 
but  in  this  case  a  submitter  may  still 
designate  records  as  described  in 
paragraph  (c)  of  this  section,  and  in 
exceptional  cases,  we  may.  at  our 
discretion,  follow  the  notice  procedures 
in  paragraph  (d)  of  this  section:  or 

(5)  The  designation  appears  to  be 
obviously  frivolous,  but  in  this  case  we 
will  still  give  the  submitter  the  written 
notice  required  by  paragraph  (d)(3)  of 
this  section  (although  this  notice  need 
not  explain  our  decision  or  include  a 
copy  of  the  records),  and  we  will  notify 
the  requester  as  described  in  paragraph 
(d)(5)  of  this  section. 

§  5.66    Exemption  five:  internal 
memoranda. 

This  exemption  covers  internal 
government  communications  and  notes 
that  fall  within  a  generally  recognized 
evidentiary  privilege.  Internal 
government  communications  include  an 
agency's  communications  with  an 
outside  consultant  or  other  outside 
person,  with  a  court,  or  with  Congress, 
when  those  communications  are  for  a 
purpose  similar  to  the  purpose  of 
privileged  intra-agency  communications. 
Some  of  the  most-commonly  applicable 
privileges  are  described  in  the  following 
paragraphs. 

(a)  Deliberative  process  privilege. 
This  privilege  protects  predecisional 
deliberative  communications.  A 
communication  is  protected  under  this 
privilege  if  it  was  made  before  a  final 
decision  was  reached  on  some  question 
of  policy  and  if  it  expressed 
recommendations  or  opinions  on  that 
question.  The  purpose  of  the  privilege  is 
to  prevent  injury  to  the  quality  of  the 
agency  decisionmaking  process  by 
encouraging  open  and  frank  internal 
policy  discussions,  by  avoiding 
premature  disclosure  of  policies  not  yet 
adopted,  and  by  avoiding  the  public 
confusion  that  might  result  from 
disclosing  reasons  that  were  not  in  fact 
the  ultimate  grounds  for  an  agency's 
decision.  Purely  factual  material  in  a 
deliberative  document  is  within  this 
privilege  only  if  it  is  inextricably 
intertwined  with  the  deliberative 
portions  so  that  it  cannot  reasonably  be 
segregated,  if  it  would  reveal  the  nature 
of  the  deliberative  portions,  or  if  its 
disclosure  would  in  some  other  way 
make  possible  an  intrusion  into  the 
decisionmaking  process.  We  will  release 
purely  factual  material  in  a  deliberative 


docment  unless  that  material  is 
otherwise  exempt.  The  privilege 
continues  to  protect  predecisional 
documents  even  after  a  decision  is 
made. 

(b)  Attorney  work  product  privilege. 
This  privilege  protects  documents 
prepared  by  or  for  an  agency,  or  by  or 
for  its  representative  (typically,  HHS 
attorneys)  in  anticipation  of  litigation  or 
for  trial.  It  includes  documents  prepared 
for  purposes  of  administrative 
adjudications  as  well  as  court  litigation. 
It  includes  documents  prepared  by 
program  offices  as  well  as  by  attorneys, 
it  includes  factual  material  in  such 
documents  as  well  as  material  revealing 
opinions  and  tactics.  Finally,  the 
privilege  continues  to  protect  the 
documents  even  after  the  litigation  is 
closed. 

(c)  Attorney-client  communication 
privilege.  This  privilege  protects 
confidential  communications  between  a 
lawyer  and  an  employee  or  agent  of  the 
government  where  there  is  an  attorney- 
client  relationship  between  them 
(typically,  where  the  lawyer  is  acting  as 
attorney  for  the  agency  and  the 
employee  is  communicating  on  behalf  of 
the  agency)  and  where  the  employee  has 
communicated  information  to  the 
attorney  in  confidence  in  order  to  obtain 
legal  advice  or  assistance. 

§  5.67    Exemption  six:  Clearly  unwarranted 
invasion  of  personal  privacy. 

(a)  Documents  affected.  We  may 
withhold  records  about  individuals  if 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  their  personal 
privacy. 

(b)  Balancing  test.  In  deciding 
whether  to  release  records  to  you  that 
contain  personal  or  private  information 
about  someone  else,  we  weigh  the 
foreseeable  harm  of  invading  that 
person's  privacy  against  the  public 
benefit  that  would  result  from  the 
release.  If  you  were  seeking  information 
for  a  purely  commercial  venture,  for 
example,  we  might  not  think  that 
disclosure  would  primarily  benefit  the 
public  and  we  would  deny  your  request. 
On  the  other  hand,  we  would  be  more 
inclined  to  release  information  if  you 
were  working  on  a  research  project  that 
gave  promise  of  providing  valuable 
information  to  a  wide  audience. 
However,  in  our  evaluation  of  requests 
for  records  we  attempt  to  guard  against 
the  release  of  information  that  might 
involve  a  violation  of  personal  privacy 
because  of  a  requester  being  able  to 
"read  between  the  lines"  or  piece 
together  items  that  would  constitute 
information  that  normally  would  be 
exempt  from  mandatory  disclosure 
under  Exemption  Six. 


(c)  Examples.  Some  of  the  information 
that  we  frequently  withhold  under 
Exemption  Six  is:  Home  addresses,  ages, 
and  minority  group  status  of  our 
employees  or  former  employees;  social 
security  numbers:  medical  information 
about  individuals  participating  in 
clinical  research  studies:  names  and 
addresses  of  individual  beneficiaries  of 
our  programs,  or  benefits  such 
individuals  receive;  earning  records, 
claim  files,  and  other  personal 
information  maintained  by  the  Social 
Security  Administration,  the  Public 
Health  Ser\ice,  and  the  Health  Care 
Financing  Administration. 

§  5.68    Exemption  seven:  l^aw 
enforcement 

We  are  not  required  to  disclose 
information  or  records  that  the 
government  has  compiled  for  law 
enforcement  purposes.  The  records  may 
apply  to  actual  or  potential  violations  of 
either  criminal  or  civil  laws  or 
regulations.  We  can  withhold  these 
records  only  to  the  extent  that  releasing 
them  would  cause  harm  in  at  least  one 
of  the  following  situations: 

(a)  Enforcement  proceedings.  We  may 
withhold  information  whose  release 
could  reasonably  be  expected  to 
interfere  with  prospective  or  ongoing 
law  enforcement  proceedings. 
Investigations  of  fraud  and 
mismanagement,  employee  misconduct 
and  civil  rights  violations  may  fall  into 
this  category.  In  certain  cases — such  as 
when  a  fraud  investigation  is  likely — we 
may  refuse  to  confirm  or  deny  the 
existence  of  records  that  relate  to  the 
violations  in  order  not  to  disclose  that 
an  investigation  is  in  progress,  or  may 
be  conducted. 

(b)  Fair  trial  or  impartial 
adjudication.  We  may  withhold  records 
whose  release  would  deprive  a  person 
of  a  fair  trial  or  an  impartial 
adjudication  because  of  prejudicial 
publicity. 

(c)  Personal  privacy.  We  are  careful 
not  to  disclose  information  that  could 
reasonably  be  expected  to  constitute  an 
unwarranted  invasion  of  personal 
privacy.  When  a  name  surfaces  in  an 
investigation,  that  person  is  likely  to  be 
vulnerable  to  innuendo,  nunor, 
harassment,  and  retaliation. 

(d)  Confidential  sources  and 
information.  We  may  withhold  records 
whose  release  could  reasonably  be 
expected  to  disclose  the  identity  of  a 
confidential  source  of  information.  A 
confidential  source  may  be  an 
individual;  a  state,  local,  or  foreign 
government  agency;  or  any  private 
organization.  The  exemption  applies 
whether  the  source  provides  information 
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under  an  express  promise  of 
confidentiality  or  under  circumstances 
from  which  such  an  assurance  could  be 
reasonably  inferred.  Also,  where  the 
record,  or  information  in  it,  has  been 
compiled  by  a  criminal  law  enforcement 
authority  conducting  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
investigation,  the  exemption  also 
protects  all  information  supplied  by  a 
confidential  source.  Also  protected  from 
mandatory  disclosure  Is  any  information 
which,  if  disclosed,  could  reasonably  be 
expected  to  jeopardize  the  system  of 
confidentiality  that  assures  a  flow  of 
information  from  sources  to 
investigatory  agencies. 

(e)  Techniques  and  procedures.  We 
may  withhold  records  reflecting  special 
techniques  or  procedures  of 
investigation  or  prosecution,  not 
otherwise  generally  known  to  the  public. 
In  some  cases,  it  is  not  possible  to 
describe  even  in  general  terms  those 
techniques  without  disclosing  the  very 
material  to  be  withheld.  We  may  also 
withhold  records  whose  release  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  this 
disclosure  could  reasonably  be  expected 
to  create  a  risk  that  someone  could 
circumvent  requirements  of  law  or  of 
regulation. 

(f)  Life  and  physical  safety.  We  may 
withhold  records  whose  disclosure 
could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual.  This  protection  extends 
to  threats  and  harassment  as  well  as  to 
physical  violence. 

§  5.69    Exemptions  S  and  9:  Records  on 
financial  Institutions;  records  on  wells. 

Exemption  eight  permits  us  to 
withhold  records  about  regulation  or 
supervision  of  financial  institutions. 
Exemption  nine  permits  the  withholding 
of  geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

Date:  September  9. 1988. 
Otis  R.  Bowen, 
Secretary. 
(FR  Doc.  88-27239  Filed  11-23-88:  8:45  am) 
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agency:  Office  of  Child  Support 
Enforcement  (OCSE).  FSA,  HHS. 
action:  Final  rule. 


summary:  This  regulation  revises 
Federal  tax  refund  offset  regulations  to 
provide  that  the  Office  of  Child  Support 
Enforcement  (OCSE)  will  recover  its 
costs  from  the  States  for  certain  services 
provided  in  the  Federal  tax  refund  offset 
process.  These  services  are  limited  to 
printing  and  mailing  pre-offset  notices 
when  OCSE  provides  this  service. 

In  addition,  this  regulation  makes 
necessary  changes  to  conform  OCSE 
regulations  with  the  revised  method  the 
Internal  Revenue  Service  (IRS)  will  use 
beginning  in  processing  year  1988  to 
recover  costs  of  the  offset  procedure. 
The  IRS  fee  will  no  longer  be  billed  to 
the  State  and  collected  by  the  Secretary 
of  Health  and  Human  Services. 
Beginning  with  the  1988  processing  year, 
the  IRS  deducted  its  fee  from  the  offset 
amount,  although  States  are  still 
required  to  credit  the  obligor  with  the 
full  amount  of  the  offset. 
EFFECTIVE  DATE:  November  25. 198a 
FOR  FURTHER  INFORMATION  CONTACT 
Betsy  Matheson.  OCSE  Policy  Branch. 
(202)  252-5362. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Federal  tax  refund  offset 
program.  States  are  required  to  send  the 
absent  parent  advance  notice  that  his  or 
her  case  will  be  referred  for  offset, 
pursuant  to  section  464(a)(3)(A)  of  the 
Social  Security  Act  (the  Act).  During  the 
initial  years  of  the  Federal  tax  refund 
offset  program.  OCSE.  under  its 
regulatory  authority,  chose  to  provide 
States  with  the  option  of  having  OCSE 
send  the  advance  notice  on  behalf  of  the 
State  IV-D  agency,  if  requested  to  do  so, 
to  encourage  use  of  the  offset 
mechanism.  In  processing  year  1988.  39 
States  and  jurisdictions  requested  OCSE 
to  provide  the  advance  notice  to  absent 
parents  for  them. 

OCSE  has  always  had  the  statutory 
authority  to  charge  fees  for  this  service, 
but  until  now  has  not  done  so  to  give 
States  an  incentive  to  implement  the 
offset  procediu-e.  OCSE  believes  that 
State  programs  have  sufficiently 
developed  now  so  that  it  is  no  longer 
necessary  to  provide  this  technical 
assistance,  without  cost  to  States. 
Moreover,  in  light  of  the  Federal  deficit 
it  is  no  longer  appropriate  to  provide  a 
service  at  no  cost  which  is  clearly  the 
obligation  of  the  State.  Accordingly. 
OCSE  will  now  charge  for  services  it 
provides  in  the  Federal  tax  refund  offset 
process.  These  services  include  printing 
and  maihng  pre-offset  notices  on  behalf 
of  the  States.  Any  fees  charged  the  State 
will  be  reimbursable  at  the  current 
Federal  matching  rate  for  child  support 
administrative  expenses  so  that  the 


Federal  Government  will  still  bear  the 
majority  of  the  cost  (68  percent  in  FY 
1988  and  1989).  Additional  information, 
including  the  amount  of  the  fee  and  its 
effective  date,  was  issued  in  Program 
Instructions  dated  July  12. 1988  (OCSE- 
AT-88-12). 

Another  provision  of  the  Federal  tax 
refimd  offset  program  is  that  the  IRS 
shall  charge  the  State  a  fee  for  its  costs 
of  applying  the  offset  procedure.  Prior  to 
the  1988  processing  year,  this  fee  was 
billed  and  collected  ftx)m  the  State  IV-D 
agency  by  the  Secretary  of  Health  and 
Human  Services  (HHS).  However,  the 
IRS  has  changed  its  cost  recovery 
method,  and  beginning  with  the  1988 
processing  year  deducted  its  fee  directly 
from  the  offset  amount.  Therefore,  these 
regulations  delete  the  requirement  that 
the  IRS  fee  be  billed  and  collected  from 
the  State  IV-D  agency  by  HHS. 

In  addition  to  publication  of  the 
proposed  rule.  States  were  notified  well 
in  advance,  and  through  several 
different  media  (conferences,  action 
transmittal;  letters)  of  the  pending  IRS 
change  in  its  method  of  recovering  costs 
under  the  offset  procedure.  While  a 
small  number  of  States  may  have 
difficulties  with  these  changes  in 
conforming  State  legislative  changes  are 
necessary.  States  have  had  ample 
warning  and  opportunity  to  implement 
necessary  legislation.  In  1986,  the  IRS 
notified  OCSE  of  its  intention  to  deduct 
its  fee  directly  from  the  offset  amount 
and  OCSE  informed  States  in  a  "Dear 
Colleague"  letter  of  IRS'  intention  and 
asked  for  comments  on  whether  or  not 
this  change  would  pose  any  problems. 
Although  the  IRS  did  not  implement  its 
proposal  in  the  1987  processing  year. 
States  have  been  on  notice  since  that 
time  of  a  potential  change  in  the  IRS 
method  for  cost  recovery. 

The  revised  cost  recovery  method 
used  by  the  IRS  does  not  affect  current 
IV-D  collection  and  distribution  policy. 
The  State  IV-D  agency  must  consider 
the  total  amount  offset  as  a  support 
collection  and  distribute  this  amount 
pursuant  to  Federal  regulations  at  45 
CFR  303.72(h).  For  example,  if  the  State 
certifies  $2,000  for  Federal  tax  refund 
offset  and  the  IRS  offsets  $2,000  and 
deducts  the  IRS  offset  fee  from  this 
amount,  the  State  must  credit  the  absent 
parent  with  a  $2,000  payment  and 
distribute  $2,000.  not  $2,000  less  the  IRS 
fee.  The  State  may  recover  the  IRS  fee  in 
non-AFDC  cases  pursuant  to  regulations 
at  45  CFR  302.33(d). 

Statutory  Authority 

Section  464(a)(3)  of  the  Act  requires 
the  State  to  send  notice  to  an  individual 
that  a  Federal  tax  refund  offset  will  be 


made.  Section  464(b)(1)  provides  that 
the  Secretary  of  the  Treasury  shall 
prescribe  the  fee  that  State  must  pay  to 
reimburse  the  Secretary  of  the  Treasury 
for  the  full  cost  of  applying  the  offset 
procedure. 

Section  1102  authorizes  the  Secretary 
of  HHS  to  publish  regulations  (not 
inconsistent  with  the  Act)  necessary  to 
efficiently  administer  his  functions 
under  the  Act.  Under  the  title  IV-D  State 
plan  requirement  contained  in  section 
454(13)  of  the  Act,  the  Secretary  may 
prescribe,  and  the  State  must  comply 
with,  requirements  and  standards 
necessary  to  establish  an  effective  title 
IV-D  program. 

General  authority  for  the  Federal 
government  to  charge  for  certain 
specialized  or  technical  services  which 
it  may  perform  is  found  in  the 
Intergovernmental  Cooperation  Act  at 
31  U.S.C.  6505.  This  statute  states  that 
services  may  be  provided  if  requested 
by  the  State  in  writing  and  payment  is 
made. 

OMB  Circular  No.  A-97  promulgates 
rules  and  regulations  permitting  Federal 
agencies  to  provide  specialized  or 
technical  services  to  State  and  local 
units  of  government  under  title  III  of  the 
Intergovernmental  Cooperation  Act. 
Specifically,  this  Circular  permits 
Federal  agencies  to  provide  (among 
other  services)  technical  information, 
data  processing,  communications  and 
personnel  management  systems 
services,  and  technical  advice  on 
improving  logistical  and  management 
services  which  the  Federal  agency 
normally  provides  for  itself  or  others 
under  existing  authorities.  We  believe 
that  sending  the  pre-offset  notice  on 
behalf  of  States  meets  the  above 
criterion  because  it  provides  data 
processing  services  which  improve  the 
Federal  tax  refund  offset  process  by 
ensuring  that  the  offset  notice  is 
accurate  and  timely.  The  authority  for 
OCSE  to  provide  this  service  exists 
because  OCSE  serves  as  the  agent 
between  the  State  and  the  IRS  for  the 
offset  process.  Therefore,  OCSE  is 
intrinsically  involved  in  the  actual 
Federal  tax  refund  offset  process  and 
this  is  just  one  aspect  of  that  process. 

Prior  Regulatory  Provisions 

45  CFR  303.72(e)(1)  stated  that  OCSE 
or  the  State  IV-D  agency  if  it  elects  to 
do  so,  shall  send  a  written  advance 
notice  to  inform  an  absent  parent  that 
the  amount  of  his  or  her  past-due 
support  will  be  referred  to  the  IRS  for 
collection  by  Federal  tax  refund  offset. 

45  CFR  303.72(i)(l)  stated  that  a 
refund  offset  fee,  in  such  amount  as  the 
Secretary  of  the  Treasury  and  the 
Secretary  of  HHS  have  agreed  to  be 


sufficient  to  reimburse  the  IRS  for  the 
full  cost  of  the  offset  procedure,  shall  be 
billed  and  collected  from  the  IV-D 
agency  by  the  Secretary  of  HHS  or 
designee  and  credited  to  the  IRS 
appropriations  which  bore  all  or  part  of 
the  costs  involved  in  making  the 
collection. 

Regulatory  Changes 

This  regulation  revises  45  CFR 
303.72(e)(1)  to  require  that  the  State  IV- 
D  agency,  or  OCSE,  if  the  State  requests 
and  OCSE  agrees,  shall  send  the 
advance  notice.  This  revision  is 
consistent  with  section  464(a)(3)  of  the 
Act.  The  revised  language  merely 
clarifies  that  the  State  is  ultimately 
responsible  for  sending  the  advance 
notice  and  that  OCSE  is  providing 
technical  assistance  to  the  State  when  it 
sends  the  advance  notice  on  behalf  of 
the  State. 

Paragraph  (i)(l)  of  this  secton  is 
revised  by  deleting  the  reference  to  the 
IRS  cost  recovery  procedure,  i.e.,  the  IRS 
fee  is  billed  and  collected  from  the  IV-D 
agency  by  the  Secretary  of  HHS.  This 
change  is  necessary  to  conform  OCSE 
regulations  to  the  change  in  the  IRS 
method  for  collecting  the  IRS  offset  fee. 
Beginning  in  processing  year  1988,  the 
IRS  deducted  its  fee  from  the  offset 
collection  instead  of  billing  the  State 
and  having  HHS  collect  the  fee. 

A  new  paragraph  (i)(3)  has  been 
added  to  this  section.  This  paragraph 
provides  that  a  fee  will  be  charged  to 
any  State  which  requests  OCSE  to  send 
advance  written  notice  in  regard  to  the 
Federal  tax  refund  offset  process, 
including  the  printing  and  mailing  of  pre- 
offset  notices  on  behalf  of  the  State.  The 
amount  of  the  fee  and  the  effective  date 
for  charging  a  fee  will  be  established  by 
OCSE  in  instructions. 

Response  to  Comments 

Seven  State  agencies  submitted 
comments  in  response  to  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  (53  FR  12041)  on  April 
12, 1988.  A  discussion  of  these 
comments  and  our  responses  follow: 

Fee  for  Printing  and  Maihng  Pre-Offset 
Notices 

Comment  1:  Three  State  agencies 
expressed  concern  over  the  cost  to  State 
and  local  governments  resulting  from 
the  fee  which  OCSE  will  now  charge  for 
printing  and  mailing  pre-offset  notices. 

Response:  These  regulations  at 
§  303.72,  which  specify  that  States 
requesting  OCSE  to  send  pre-offset 
notices  will  be  charged  a  fee,  will  result 
in  some  increased  costs  to  State  and 
local  governments  which  opt  to  have 
OCSE  send  their  pre-offset  notices. 


BEST  COPY  AVAILABLE 


Although  section  464(a)(3)(A)  of  the  Act 
clearly  requires  States  to  send  pre-offset 
notices  to  absent  parents,  OCSE 
previously  provided  these  services 
without  charge  to  encourage  use  of  the 
offset  procedure  and  to  assist  States 
during  the  developmental  stages  of 
implementation.  Such  assistance  is  no 
longer  necessary.  We  believe  the  cost  to 
States  will  be  minimal,  since  States  will 
receive  Federal  funding  for  these 
expenditures  at  the  applicable  matching 
rate. 

Comment  2:  One  State  agency 
inquired  how  States  will  be  reimbursed 
for  any  overpayment  of  OCSE's  fee. 

Response:  Refunds  will  be  issued  after 
the  printing  and  sending  of  pre-offset 
notices  have  been  completed.  Program 
instructions,  issued  in  an  action 
transmittal  (OCSE-AT-88-12)  on  July  12, 
1988,  specifically  discuss  the  payment 
process. 

Comment  3:  One  State  agency 
requested  that  we  revise  the  proposed 
regulation  at  §  303.72(i)(3)  to  clarify  that 
"the  State"  refers  to  States  which 
request  OCSE  to  mail  its  pre-offset 
notices. 

Response:  In  response  to  the 
commentor's  reconunendation,  final 
regulations  at  S  303.72(i)(3)  specify  that 
a  State  which  requests  OCSE  to  send 
written  advance  notice  to  absent 
parents  will  be  charged  a  corresponding 
fee. 

Comment  4:  One  State  agency 
suggested  that  it  would  be  more  cost 
effective  for  the  State  agency  to  send  a 
combined  Federal  and  State  pre-offset 
notice. 

Response:  States  may  send  a 
combined  State  and  Federal  pre-offset 
notice  if  all  notice  requirements  for  both 
processes  are  met.  As  we  have 
previously  stated  in  the  Federal  Register 
(50  FR  19636)  on  May  9, 1985,  Federal 
regulations  do  not  have  the  same  notice 
requirements  for  Federal  and  State 
offset  since  procedures,  distribution 
policy  and  the  agency  responsible  for 
Federal  and  State  offset  may  be 
different  depending  on  State  practice. 
However,  many  States  do  use  a 
combined  notice,  which  is  cost  effective, 
and  we  encourage  other  States  to  adopt 
such  procedures  if  feasible. 

IRS  Cost  Recovery  Method 

Comment  1.  Two  State  agencies 
expressed  concern  over  the 
administrative  and  financial  impact  of 
the  new  IRS  cost  recovery  method 
indicating  that  there  will  have  to  be 
changes  made  to  automated  systems 
and  accounting  procedures  as  well  as 
increased  budget  authority.  They 
requested  that  the  collection  method 
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remain  unchanged  or  be  delayed  for  six 
months  to  allow  time  for  automated 
systems  and  budgetary  changes. 

Response.  Beginning  with  the  1988 
processing  year,  the  IRS  deducted  the 
offset  fee  from  the  offset  amount. 
Regulations  at  S  303.72(i){l)  simply 
reflect  changes  ah-eady  made  by  the  IRS 
to  their  cost  recovery  method  and  these 
revisions  do  not  increase  the  fee 
charged  by  the  IRS  for  refund  offsets. 
States  have  always  been  responsible  for 
paying  these  fees.  The  States  have  had 
ample  notice  of  this  change  since  1986 
and  we  believe  any  additional  costs 
incurred  to  accommodate  this  new 
method  will  be  minimal.  The  States  will 
be  reimbursed  for  the  IRS  offset  fee  at 
the  applicable  matching  rate. 

Comment  2.  One  State  agency  asked 
what  authority  the  IRS  has  to  change 
their  fee  collection  method. 

Response.  The  revised  IRS  fee 
collection  method  corresponds  with  the 
cost  recovery  method  the  IRS  employs 
with  Federal  agencies  using  the  tax 
refund  offset  process  to  collect 
outstanding  debts.  This  method  is 
routinely  applied  between  Federal  and 
State  governments  and  facilitates 
efficient  settlement  of  accounts 
especially  in  the  elimination  of 
dehnquent  accounts.  While  alternative 
methods  were  considered  in  regard  to 
the  Child  Support  Enforcement  Program, 
the  IRS  decided  to  have  one  method  for 
collecting  fees  for  all  tax  refund  offset 
programs.  There  is  no  legal  prohibition 
against  this  method  in  section  464  of  the 
Act. 

Comment  3.  One  State  agency 
indicated  it  could  fmd  no  statutory 
requirement  that  the  State  must  credit 
the  full  amount  of  the  offset  against  the 
obligor's  payment  record.  They  would 
prefer  to  deduct  the  IRS  fee  from  the 
offset  before  crediting  the  obligor's 
account  and  credit  the  obligor's  account 
only  for  the  amount  the  State  actually 
receives  from  the  IRS. 

Response.  Federal  statute  and 
regulations  require  that  the  total  amount 
offset  must  be  distributed  to  or  on  behalf 
of  the  child.  Section  464(a)(2)(A)  of  the 
Act  specifically  states  that  the  "State 
agency  shall  *  *  *  distribute  such 
amount  to  or  on  behalf  of  the  child  to 
whom  the  support  was  owed."  The  term 
"such  amount"  directly  refers  to  the 
amount  offset  by  the  IRS.  Federal 
regulations  at  45  CFR  303.72(h)  specify 
that  for  AFDC  and  non-AFDC  offset 
collections,  the  offset  shall  be 
distributed  as  past  due  support  as 
required  under  §S  302.51(b)  (4)  and  (5). 
However,  in  States  which  choose  to 
recover  costs  in  non-AFDC  cases,  the 
IRS  fee  may  be  recovered  pursuant  to 
regulations  at  45  CFR  302.33(d]. 


Executive  Order  12291 

Comment  One  agency  disagreed  that 
this  rule  will  not  result  in  a  major 
increase  in  costs  or  prices  for  State  or 
local  governments  as  defmed  by 
Executive  Order  12291. 

Response.  This  regulation  will  not 
result  in  a  major  increase  in  costs  to 
State  or  local  government  agencies. 
States  requesting  OCSE  to  print  and 
mail  their  pre-oflBset  notices  will  be 
charged  $.27  per  notice  for  processing 
year  1989  and  will  receive  68  percent 
Federal  funding  for  these  expenditures. 
We  estimate  OCSE's  total  cost  for 
printing  and  mailing  pre-offset  notices  in 
processing  year  1989  to  be 
approximately  $380,000,  based  on 
requests  by  39  States  and  jurisdictions 
for  this  service  in  processing  year  1988. 
Therefore,  the  cost  to  each  requesting 
State  for  providing  this  service  is  not 
expected  to  be  substantial.  With  respect 
to  the  IRS  fee  to  cover  the  co^  of 
offset,  the  methodolag^M^recovering 
the  fee,  not  the  StalM^sponsibility  to 
pay  the  fee,  is  ch^ging.  States  are,  and 
have  been  since  tlie  outset,  responsible 
for  paying  the  IRS  fee. 

Paperwork  Reduction  Act 

Section  303.72  of  this  final  rule 
contains  information  collection 
requirements.  These  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  control 
number  as  follows:  S  303.72 — OMB 
Control  No.  0960-0253. 

Executive  Order  12291 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a  major 
rule.  A  major  rule  is  one  that  is  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  regulation  has  been  reviewed 
under  Executive  Order  12291  and  does 
not  meet  any  of  the  criteria  for  a  major 
rule.  This  regulation  permits  OCSE  to 
charge  the  State  for  providing  the 
advance  notice  of  tax  refund  offset  to 
the  absent  parent.  In  addition,  this 
regulation  revises  OCSE  regulations  to 
conform  to  the  revised  cost  recovery 
procedures  established  by  the  IRS  for 
collecting  offset  fees.  The  cost  for 


sending  advance  notice  to  an  absent 
parent  is  allocated  di^erently,  but  total 
expenditures  remain  the  same.  The 
method  used  by  the  IRS  to  recover  costs 
of  the  offset  program  is  revised,  but  the 
IRS  fee  is  not  affected  by  this  regulation. 
Therefore,  this  rule  will  have  little  or  no 
economic  effect. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
FlexibUity  Act  (Pub.  L.  96-354),  that  this 
regulation  will  not  result  in  a  significant 
impact  on  a  sulwtantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments,  which  are  not  considered 
small  entities  under  the  Act. 

List  of  Subjects  m  45  CFR  Part  303 

Child  support.  Grant  programs/ social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783,  Child  Support 
Enforcement  Program) 

Date:  August  17, 1988. 
Robert  C.  Harris. 

Associate  Deputy  Director.  Office  of  Child 
Support  Enforcement 

Approved:  October  4, 1988. 
Otis  R.  Boweo. 

Secretary. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  III  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  303-{  AMENDED] 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  860, 
663.  664.  666.  667. 1302. 13968(8)(25), 
1396b(d)(2),  1396b(o).  13fl6b(p)  and  1396(k). 

2.  Section  303.72  is  amended  by 
revising  paragraphs  {e)(l)  introductory 
test  and  {i)(l)  and  adding  a  new 
paragraph  (i)(3)  to  read  as  follows: 

§  303.72    Requests  for  ooNectlon  of  past- 
due  support  by  Fodaral  tax  refund  offset. 

***** 

(e)  Notices  of  offset.— [\)  Advance. 
The  State  IV-D  agency,  or  the  Office,  if 
the  State  requests  and  the  Office  agrees, 
shall  send  a  written  advance  notice  to 
inform  an  absent  parent  that  the  amount 
of  his  or  her  past-due  support  will  be 
referred  to  the  IRS  for  collection  by 
Federal  tax  refund  offset.  The  notice 
must  inform  absent  parents: 
*         •         ♦         *         • 

(i)  Payment  of  fee.  (1)  A  refund  offset 
fee,  in  such  amount  as  the  Secretary  of 
the  Treasury  and  the  Secretary  of 
Health  and  Human  Services  have 


agreed  to  be  sufficient  to  reimburse  the 
IRS  for  the  full  cost  of  the  offset 
procedure,  shall  be  deducted  from  the 
offset  amount  and  credited  to  the  IRS 
appropriations  which  bore  all  or  part  of 
the  costs  involved  in  making  the 
collection.  The  full  amount  offset  must 
be  credited  against  the  obligor's 
payment  record.  The  fee  which  the 
Secretary  of  the  Treasury  may  impose 
with  respect  to  non-AFDC  submittals 
shall  not  exceed  $25  per  submittal. 

•  •        •        «        ♦ 

(3)  Any  State  which  reqqpsts  the 
Office  to  send  the  advance  written 
notice  under  paragraph  (e)(1)  of  this 
section  will  be  charged  a  fee.  in  an 
amount  established  by  the  Office  in 
instructions,  for  printing  and  mailing  of 
pre-offset  notices.  This  fee  shall  be 
credited  to  the  Health  and  Human 
Services  appropriations  which  bore  all 
or  part  of  the  costs  involved  in  making 
the  collection. 

•  *        •        *        • 

(PR  Doc.  88-27237  Filed  11-23-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[PR  Docket  No.  87-265;  FCC  88-318] 

Amendment  of  Subparts  A  and  E  of 
Part  95  to  Improve  the  General  Mobile 
Radio  Service  (GMRS) 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  By  this  Report  and  Order,  the 
FCC  is  amending  the  GMRS  to:  (1) 
Provide  for  greater  transient  use  of 
repeater  stations  in  other  GMRS 
systems  by  broadening  station  operator 
eligibility;  (2)  enhance  channel  selection 
by  allowing  each  GMRS  system  licensed 
to  an  individual  two  primary  channels 
or  channel  pairs  along  with  a  third 
channel  for  emergencies  and  traveler 
assistance;  (3)  create  small  base  stations 
thereby  permitting  the  use  of  commonly 
available  mobile  transceivers  for  base 
station  operation;  (4)  prohibit  simplex 
operation  on  repeater  input  channels 
within  5  years;  and  (5)  create  new 
interstitial  channels  to  accommodate 
and  promote  spectrum-efficient  non- 
repeater-assisted  communications.  The 
FCC  is  taking  this  action  in  order  to 
increase  user  flexibility,  reflect 
improvements  in  technology  and 
enhance  the  GMRS  for  personal  radio 
users. 

EFFECTIVE  DATE:  January  1, 1989. 


address:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Johnston,  Chief,  Personal  Radio 
Branch,  Private  Radio  Bureau,  (202)  632- 
4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  FCC  8ft-318,  adopted 
October  13, 1988,  and  released 
November  10. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Summary  of  Report  and  Order 

1.  On  July  16. 1987,  we  adopted  a 
Notice  of  Proposed  Rule  Making 
[Notice),  2  FCC  Red  4490  (1987),  in  the 
above-captioned  proceeding.  In  the 
Notice  we  proposed  to  modify  the 
General  Mobile  Radio  Service  (GMRS) 
Rules  to  increase  the  flexibility  of  the 
GMRS  for  personal  communications. 
Our  objective  was  to  make  the  service 
more  efficient  and  effective  for  personal 
users. 

2.  The  keystone  of  our  proposal  was 
to  limit  eligibility  for  obtaining  a  new 
GMRS  system  hcense  to  an  individual 
(one  man  or  one  woman)  in  order  to 
encourage  personal  uses  and  discourage 
large  commercial  operations.  We  also 
proposed  (1)  to  provide  for  greater 
transient  use  of  mobile  relay  stations 
(repeaters)  by  broadening  station 
operator  eligibility;  (2)  to  eliminate  the 
need  to  re-license  a  GMRS  system  in 
order  to  change  the  transmitting 
channel;  (3)  to  define  and  provide  for  the 
small  base  station,  a  new  class  of  land 
station  in  GMRS  systems;  and  (4)  to 
authorize  new  interstitial  channels.  We 
received  fifty-two  comments  and 
fourteen  reply  comments. 

3.  The  GMRS  is  one  of  the  three 
personal  radio  services  contained  in 
Part  95  of  the  Rules.  The  GMRS  rules, 
however,  permit  both  personal  and 
business  communications.  This  has 
resulted  in  a  very  broad  mix  of  GMRS 
system  licensees:  Personal  users, 
volunteer  public  service  groups  and 
small  and  large  commercial 
organizations.  The  diverse  operating 
patterns  of  these  users  often  result  in 
major  incompatibilities,  particularly 
between  large  commercial  organizations 
and  personal  users.  In  areas  of  large 
population  density  use  of  the  eight 
available  GMRS  channel  pairs  by  high- 


traffic-volume  commercial  dispatch 
operations  often  effectively  precludes 
personal  use. 

4.  Further,  as  presently  structured,  the 
GMRS  rules  limit  the  flexibility  of  users 
to  take  advantage  of  new  technology 
and  equipment.  For  example,  under  the 
present  rules  GMRS  users  cannot  use 
the  repeaters  of  other  GMRS  systems 
without  first  obtaining  a  modification  of 
their  licensees. 

5.  Under  current  rules.  GMRS  station 
operators  must  confine  their 
communications  to  the  channel  assigned 
to  their  home  GMRS  system  and  may 
only  use  simplex  (non-repeated) 
transmissions.  They  can  communicate 
with  station  operators  in  other  GMRS 
systems  that  share  their  home  GMRS 
system  channel,  including  repeater 
transmissions,  but  they  are  prohibited 
from  using  repeaters  in  other  GMRS 
systems  to  communicate  with  station 
operators  from  their  own  GMRS  system 
unless  they  have  obtained  a 
modification  of  the  licenses.  These 
requirements  are  unwieldy  and.  for  all 
practical  purposes,  preclude  effective 
transient  operation. 

6.  We  have  expressed  a  continuing 
concern  that  personal  communications 
needs  be  adequately  met.  The  Citizens 
Band  (CB)  Radio  Service  provides  short- 
range  communications  capability,  with 
low  power  and  low  antenna  height. 
Because  of  its  propagation 
characteristics,  however,  CB  radio  is  not 
suited  to  many  traditional 
communications  options  desirable  for 
personal  users,  such  as  repeaters.  We 
have  sought  alternatives  for  personal 
users  who  seek  a  more  complete 
communications  package.  See  General 
Docket  No.  83-26;  see  also  PR  Docket 
No.  86-38.  By  this  proceeding  we  seek  to 
determine  whether  specific 
improvements  to  augment  personal  use 
in  the  GMRS  would  be  desirable. 

7.  License  Eligibility.  In  the  Notice  we 
proposed  to  limit  the  eligibility  for  new 
GMRS  system  hcenses  to  individuals  in 
order  to  focus  the  usage  of  the  very 
hmited  number  of  GMRS  channels  (8 
channel  pairs)  toward  the  needs  of  the 
personal  user.  Commercial 
organizations  are  eligible  for  systems  in 
other  private  land  mobile  radio  services 
having  comparable  communications 
performance  capability  (repeaters,  FM 
quieting  and  capture,  freedom  from 
"skip,"  etc.).  Personal  users,  on  the  other 
hand,  generally  are  not  eligible  in  the 
other  private  land  mobile  services.  There 
are  no  comparable  alternatives  to  the 
GMRS  for  the  personal  user. 

8.  We  did  not  propose  to  terminate 
business  communications  in  the  GMRS. 
While  the  proposed  licensing 
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requirements  would  discourage  large 
business  users,  small  businesses  writh 
few  employees  could  still  find  the  GMRS 
attractive.  Further,  recognizing  that 
roughly  one-half  of  all  GMRS  system 
licensees  are  commercial  organizations, 
we  proposed  to  grandfather  those 
commercial  user  GMRS  systems  that 
were  licensed  before  July  31. 1987.  These 
systems,  however,  would  have  to  remain 
configured  as  currently  licensed.  No 
changes  would  be  authorized  to  such 
grandfathered  systems.  We  advanced 
this  proposal  to  encourage  the  large 
commercial  organizations  to  relocate 
their  systems  to  the  Business  Radio 
Service. 

9.  As  a  personal  radio  service,  the 
GMRS  should  not  be  compromised  for 
the  benefit  of  commercial  users  at  the 
expense  of  personal  users.  Business 
communication  needs,  particular  the 
needs  of  large-volume  dispatch 
operations,  should  be  satisfied  through 
the  use  of  communications  alternatives 
other  than  GMRS.  Licensing  new  GMRS 
systems  to  individuals  will  encourage 
personal  and  small  business  use  while 
discouraging  large  commercial 
operations.  We  emphasize  again  that 
this  change  will  not  preclude  or 
otherwise  limit  business 
communications  from  being  transmitted 
by  GMRS  licensees. 

10.  We  specifically  reject  a  content 
regulation  approach  to  enhancing 
personal  use  in  the  GMRS. 
Discontinuing  business  communications 
would  unnecessarily  disrupt  the  GMRS. 
It  would  not  be  in  the  pubhc  interest  to 
prescribe  in  detail  the  types  of 
communications  that  could  be 
conducted  by  GMRS  users.  Indeed, 
some  personal  users  may  find  that  the 
GMRS  suits  their  needs  to  accomplish 
infrequent  communications  for  a  small 
business.  Those  individuals  eligible  for  a 
new  GMRS  system  license  may  find  the 
service  entirely  suitable  for  both  their 
personal  and  small  business 
communications.  We  do  not  want  to 
discourage  these  uses. 

11.  Under  the  existing  rules,  individual 
licensees  of  GMRS  systems  could  allow 
employees  to  be  station  operators 
without  obtaining  their  own  GMRS 
system  licenses.  This  is  consistent  with 
a  commercial  dispatch  regulatory 
approach,  and  grandfathered 
commercial  GMRS  systems  may 
continue  to  permit  employees  to  be 
station  operators  consistent  with  our 
former  rules.  Under  the  new  rules  that 
apply  to  GMRS  systems  licensed  to 
individuals,  however,  such  an  approach 
would  frustrate  the  new  regulatory 
framework  based  upon  responsibility  for 
one's  own  communications  as  an 


individual  GMRS  system  licensee, 
Therefore,  employees  may  not  be  station 
operators  of  GMRS  systems  Hcensed  to 
individuals  unless  they  have  their  own 
GMRS  system  licenses. 

12.  Some  commenlers  sought  separate 
licensing  eligibility  for  volunteer  public 
service  teams  such  as  REACT  (providing 
CB  Channel  9  response)  and 
neighborhood  watch  groups  if  we  adopt 
general  rules  limiting  GMRS  systems  to 
individuals.  We  recognize  the  additional 
communications  assets  these 
organizations  bring  to  bear  in  times  of 
emergency.  There  is  no  way  to  create  an 
exemption  for  them,  however,  without 
serious  risk  of  compromising  the  new 
eligibility  requirements. 

13.  Improved  Transient  Operation.  In 
line  with  our  intention  to  make  the 
GMRS  more  efficient  and  effective  for 
personal  users,  we  proposed  to  model 
repeater  usage  in  the  GMRS  more 
closely  after  repeater  usage  in  the 
amateur  service.  A  salient  characteristic 
of  amateur  service  repeater  operation  is 
extensive  transient  use.  We  proposed, 
therefore,  to  permit  use  of  a  GMRS 
system  repeater  by  station  operators  of 
GMRS  systems  licensed  to  individuals 
who  have  the  permission  of  the  GMRS 
system  licensee  whose  repeater  is  being 
used.  The  persons  ehgible  to  be  station 
operators  in  a  GMRS  system  would 
include  the  members  of  the  licensee's 
family  for  whom  the  licensee  is  willing 
to  take  responsibility.  We  also  proposed 
to  construe  as  open  and  available  for 
transient  use  any  GMRS  system 
repeater  that  does  not  employ  some 
technical  means  to  limit  user  access  to 
the  repeater,  such  as  tone  operated 
squelch  or  digital  access  codes.  We 
requested  comment  on  the  merits  of  this 
approach  versus  the  need  to  require 
GMRS  system  licensee  permission  for 
transient  use  of  repeaters. 

14.  Discussion.  "The  flexibility  of 
personal  communications  in  the  GMRS 
would  be  greatly  improved  through  the 
proposed  relaxation  of  station  operator 
eligibility  requirements.  This  relaxation 
of  the  rules  would  facilitate  transient 
use  of  repeaters  and  greatly  increase  the 
convenience  and  usefulness  of  the 
GMRS  to  individuals.  To  that  end  we 
are  adopting  the  rules  we  proposed. 

15.  We  are  adopting  rules  to  liberalize 
station  operator  eligibility.  The  purpose 
of  these  rules  is  to  increase  the 
convenience  and  usefulness  of  GMRS 
systems  licensed  to  individuals.  Thus, 
the  liberalized  station  operator 
standards  will  not  apply  to 
grandfathered  GMRS  systems  licensed 
to  commercial  entities.  Also,  the  old 
GMRS  rules  placed  message  content 
restrictions  upon  each  station  operator. 


depending  upon  the  station  operator's 
relationship  to  the  licensee.  As 
proposed,  we  are  abolishing  these 
message  content  regulations  with 
respect  to  GMRS  systems  licensed  to 
individuals.  Any  individual  station 
operator  (i.e.,  GMRS  licensee  or  family 
member)  may  engage  in  any 
communication. 

IB.  We  are  also  adopting  rules  to 
allow  the  station  operators  of  C^IRS 
systems  licensed  to  individuals  to  use 
mobile  relay  stations  in  other  GMRS 
systems  with  the  permission  of  the 
licensees  of  the  other  systems.  Of 
course,  both  systems  must  be  authorized 
for  the  channel  or  channel  pair  used  for 
such  a  communication.  In  the  Notice  we 
took  the  position  that  we  would 
prospectively  construe  these  rules  to 
mean  that  any  GMRS  open  repeater 
would  be  a  repeater  for  which  the 
GMRS  system  Hcensee  had  given  tacit 
permission  for  such  transient  use.  We 
are  persuaded  by  the  comments, 
however,  that  such  a  construction  does 
not  allow  a  GMRS  system  licensee 
sufficient  latitude  to  restrict  the  users  of 
that  system  to  those  operators  the 
licensee  desires.  This  then  impinges  on 
the  licensee's  ability  to  adequately 
discharge  required  control  functions 
under  the  Rules.  Therefore,  we  are 
adopting  rules  requiring  system  licensee 
permission  before  engaging  in  transient 
use  of  another  system's  mobile  relay 
station;  however,  we  decline  to 
implement  our  proposed  construction  of 
these  rules  to  allow  transient  use  of  any 
open  GMRS  repeater. 

17.  All-Channel  Operation.  We 
proposed  rules  to  permit  each  GMRS 
system  licensed  to  an  individual  to  use 
the  best  channel  available  for  its 
stations  at  any  given  time  and  place. 
Currently,  each  GMRS  licensee  normally 
receives  authorization  for  one  specific 
shared  channel  or  channel  pair  at  one 
specific  location.  A  personal  user  is 
unable  to  communicate  if  the  channel 
assigned  to  the  GMRS  system  is  busy, 
even  if  other  channels  are  clear.  When 
traveling,  the  personal  user  is  confined 
to  the  channel  of  the  home  GMRS 
system.  To  use  a  different  channel,  the 
GMRS  system  licensee  has  to  obtain  a 
license  modification.  To  do  this,  the 
GMRS  system  Ucensee  must  reqi^est 
another  specific  channel  on  the 
application  form. 

18.  Upon  further  review  of  our 
proposal,  we  conclude  that  elimination 
of  Commission  assignment  of  channels 
and  channel  pairs  to  GMRS  systems 
would  be  too  drastic  a  step  to  take  at 
this  time.  Instead,  we  are  adopting  a 
"two-channel  plus  675"  concept.  All 
GMRS  systems  licensed  to  individuals 


may  be  assigned  two  requested 
channels  or  channel  pairs,  and  an 
additional  nationwide  channel  pair 
(462.675  MHz/4e7,675  MHz)  will  be 
made  available  for  emergency  and 
traveler  assistance  comiminicaticms. 
This  alternative  provides  much  of  the 
flexibility  we  sou^t  in  advandng  the 
all-channel  concept,  but  at  the  same 
time  preserves  the  current  nature  of  the 
CMRJS  primary  channels  and  channel 
pairs  in  order  to  allow  for  a  more 
gradual  and  user-acceptable  application 
of  existing  and  new  technologies  in  the 
GMRS. 

19.  We  are  adopting  rules  that  allow 
the  mobile  stations  of  any  GMRS  system 
that  is  not  specifically  assigned  the 
462.675  MHz/467.675  MHz  channel  pair 
to  use  this  channel  pair  for  emergency 
communications  or  traveler  assistance. 
This  would  allow  each  GMRS  licensee 
to  conununicate  on  the  frequency  most 
conmionly  used  nationally  in  the  GMRS 
by  volunteer  public  service  teams  for 
emergency  and  traveler  assistance 
communications. 

20.  We  are  also  adopting  rules  to 
permit  two  chaimels  or  channel  pairs  to 
be  assigned  to  a  GMRS  system  licensed 
to  an  individuaL  Granting  a  second 
channel  or  channel  pair  upon  request 
provides  each  GMRS  system  with 
additional  flexibility  without  severely 
disrupting  current  rules  or  licensing 
policies. 

21.  We  are  also  taking  two  additional 
steps  to  assure  against  the  proliferation 
of  unauthorized  user-programmable 
equipment  First,  we  will  not  type  accept 
a  GMRS  transmitter  that  can  transmit  in 
spectrum  assigned  to  another  service 
unless  it  is  also  type-accepted  for  use  in 
that  other  service.  Second,  we  will 
require  that  the  mechanism  for  installing 
or  programming  the  assigned  channel 
frequencies  into  all  transmitters  type 
accepted  for  use  in  GMRS  systems  be 
internal  to  the  transmitter  and 
inaccessible  to  the  station  operators. 
Our  interrt  is  that  the  GMRS  system 
licensee  will  make,  or  cause  to  have 
made,  the  necessary  internal  installation 
or  programming  of  the  assigned 
channels  such  that  only  the  channels 
authorized  to  the  GMRS  system  are 
available  to  the  station  operators  for 
their  selection. 

22  Small  Base  Stations.  Many  GMRS 
personal  users  only  acquire  and  op>erate 
one  or  more  mobile  units.  The  current 
rules  place  constraints  upon  a  personal 
user  who  on  occasion  wants  to  operate 
a  mobile  transmitter  from  a  fixed 
location,  such  as  the  home  or  office.  We 
proposed  to  create  a  new  type  of  base 
station  called  a  small  base  station  to 
accommodate  this  requirement. 
Licensing  requirements  for  this  type  of 


base  station  would  be  considerably  less 
detailed  than  those  for  a  typical  base 
station. 

23.  The  concept  of  the  small  base 
station  is  largely  based  upon  the 
existing  small  control  station. 
Nonetheless,  we  proposed  a  different 
maximum  power  limitation  for  small 
baae  stations.  Small  base  stations  would 
be  limited  to  a  maximnm  effective 
radiated  power  (ERP]  of  5  watts.  Small 
control  stations  may  employe  up  to  50 
watts  ERP  unless  they  transmit  north  of 
Line  A  or  east  of  Line  C  in  which  case 
they  are  also  limited  to  5  watts  ERP.  We 
proposed  to  limit  small  base  stations  to 
a  maximum  of  5  watts  ERP  regardless  of 
geographic  location.  This  should  be 
sufficient  for  the  limited  intended  local 
use.  Moreover,  allowing  small  base 
stations  to  transmit  with  high  power  at 
the  reduced  frequency  tolerance  we 
proposed  could  greatly  increase 
interference  potential  if  they  are 
authorized  to  transmit  on  interstitial 
frequencies. 

24.  A  small  base  station  would  employ 
an  antenna  no  more  than  20  feet  above 
the  ground  or  above  the  building  or  tree 
on  which  it  is  mounted.  To  facilitate  use 
of  low-power  "mobile"  equipment  as 
small  base  stations,  we  proposed  to 
permit  small  base  stations  the  frequency 
tolerance  currently  allowed  for  mobile 
stations  (0.0005%),  rather  than  the 
frequency  tolerance  currendy  required 
for  base  stations  (0.00025%).  We 
believed  this  was  an  acceptable  tradeoff 
to  achieve  personal  user  flexibility. 
Small  base  stations  would  employ  at  a 
maximum  no  more  than  one  tenth  the 
power  available  to  other  land  stations, 
and  therefore  would  not  require  cs  tight 
of  frequency  tolerance. 

25.  Small  base  stations  are  unlikely  to 
cause  significant  interference  to  other 
lawful  uses  and  users.  Allowing  small 
base  stations  will  encourage  GMRS 
users  to  utilize  short  range  equipment  so 
that  more  users  can  be  accommodated. 
Therefore,  we  are  adopting  rules  to 
allow  GMRS  systems  licensed  to 
individual  to  use  small  base  stations.  A 
small  base  station  may  operate  on  the 
primary  462  MHz  channel(s)  assigned  to 
the  GMRS  system  for  the  small  base 
station  as  requested.  In  addition,  a  small 
base  station  may  operate  on  any  of  the 
new  interstitial  channels. 

26.  Simplex  Channels.  We  inquired 
about  the  need  to  minimize  harmful 
interference  to  repeater  channels,  and 
whether  we  should  consider 
discouraging  or  prohibiting  simplex 
operation  on  repeater  mobile  input 
channels.  Upon  reviewing  the 
comments,  we  conclude  that  significant 
interference  to  GMRS  repeater 
operation  is  virtually  inevitable  due  to 


non-repeater  operations  conducted  on 
467  Kfl-iz  frequencies.  We  are,  therefore, 
adopting  new  (  95.29(a)(3)  restricting  467 
MHz  channels  to  accessing  and 
controlling  mobile  relay  stations.  We 
have  duMen,  however,  to  postpone  the 
effective  date  of  this  particular  action 
until  Decembo-  31, 19B3.  This  is  to  give 
GMRS  licensees  involved  in  two- 
frequency  direct  operation  or  mobile-to- 
mobile  station  operation  on  467  MHz 
frequencies  sufficient  time  to 
reconfigure  tbeir  (^ifRS  systems  or 
otherwise  reaccommodate  their 
communications  needs. 

27.  Adding  Interstitial  Frequencies. 
We  proposed  the  addition  of  three 
intersHtial  (12.5  kHz  offset)  GMRS 
channels  in  the  462  MHz  frequency  band 
to  facilitate  personal  communication. 
We  proposed  these  channels  to  satisfy 
the  need  for  short-range  GMRS 
conunnnications  that  do  not  require  use 
of  a  repeater.  We  also  propose  that  four 
interstitial  channels  be  established  in 
the  467  MHz  frequency  band.  We 
proposed  to  restrict  transmissions  on 
these  channels  to  low  power  one-way 
non-voice  conunnnications  solely  for 
repeater  control. 

28.  Because  we  are  adopting  rules  to 
prohibit  siiqplex  operation  on  the  input 
frequencies  of  repeaters,  effective  in 
roughly  five  years,  we  have  decided  not 
to  release  any  of  the  467  MHz  interstitial 
channels  at  this  time.  Premature  release 
of  the  467  N/Riz  interstitial  channels  may 
compromise  the  evolution  of  repeater 
technology  in  the  GMRS. 

29.  On  die  other  hand,  the  Notice 
sought  to  provide  for  direct  (non- 
repeater-assisted)  communications  that 
do  not  risk  substantial  interference  from 
repeater  operation  by  proposing  release 
of  several  462  MHz  interstitial  channels 
for  low-power  use  by  mobile  stations 
and  small  base  stations.  The  conunents 
indicate  that  it  is  desirable  to  provide 
additional  channels  for  personal 
communications  exchanges  that  can  be 
conducted  without  a  repeater.  Moreover, 
releasing  all  seven  of  the  462  MHz 
segment  interstitial  channels  for  the  use 
of  mobile  stations  and  small  base 
stations  in  GMRS  systems  licensed  to 
individuals  would  provide  any  GMRS 
systems  licensed  to  individuals  that  are 
displaced  by  the  prospective  1993 
changes  at  467  MHz  widi  a  GMRS 
alternative  for  their  communications 
needs.  Accordingly,  we  are  releasing  all 
seven  462  MHz  interstitial  channels  for 
use  by  mobile  stations  and  small  base 
stations  in  GMRS  systems  licensed  to 
individuals. 

30.  Grandfathered  GMRS  Systems.  On 
September  17, 1987,  we  released  a  Public 
Notice  further  explaining  the  policies  for 


c 


47714        Federal  Register  /  Vol.  53.  No.  227  /  Friday,  November  25.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  227  /  Friday,  November  25.  1988  /  Rules  and  Regulations        47715 


CMRS  systems  that  would  be 
grandfathered  under  the  proposed  rules. 
Public  Notice,  Interim  Policies  for 
GMRS.  No.  4872,  September  17, 1987.  In 
the  Notice  of  Proposed  Rule  Making,  we 
proposed  that  GMRS  systems  licensed 
to  non-individuals  on  or  before  July  30, 
1987,  would  be  grandfathered.  The 
Public  Notice  clarified  that  pending 
adoption  of  the  proposed  rules,  we 
would  continue  to  grant  GMRS  systems 
to  non-individuals.  Should  the  proposed 
rules  be  adopted,  however.  GMRS 
system  licensees  granted  to  non- 
individuals  on  or  after  July  31, 1987, 
would  become  subject  to  the  new  rules 
at  the  expiration  of  the  license  terms 
and,  hence,  would  not  be  renewed.  We 
further  stated  that  GMRS  systems 
licensed  to  non-individuals  that  were 
substantially  modified  after  July  31, 
1987,  would  be  considered  newly 
licensed  as  of  the  date  of  grant  of  such 
modification  by  the  Commission.  The 
Public  Notice  indicated  that  any 
modification  to  increase  the  power  of 
any  transmitter,  increase  the  number  of 
mobile  units,  add  any  stations,  increase 
any  antenna  heights,  change  any  land 
station  location,  or  change  any  area  of 
operation  would  constitute  a  substantial 
modification.  Any  such  modified  GMRS 
system  license  granted  to  a  non- 
individual  on  or  after  July  31, 1987, 
would  not  be  grandfathered  and  would 
be  subject  to  the  new  rules  after  the 
expiration  of  the  license  terms. 

31.  In  proposed  §  95.5(b)  we  had  listed 
six  substantial  modifications  that  we 
would  not  allow  grandfathered  entities. 
The  new  rule  we  are  adopting, 

§  95.71(e),  adds  one  more:  Changing  or 
adding  assigned  frequencies.  This  is 
consistent  with  traditional  concepts  of 
substantial  modification  as  well  as  with 
our  decision  to  draw  a  distinction 
between  GMRS  systems  licensed  to 
individuals  and  to  non-individuals  with 
respect  to  channel  availability. 

32.  We  intend  to  strictly  adhere  to  the 
provisions  we  are  adopting  with  respect 
to  grandfathering.  Only  GMRS  systems 
licensed  to  non-individuals  before  July 
31, 1987.  will  be  grandfathered.  The 
rules  governing  eligibility  will  be  applied 
prospectively  to  all  other  existing  GMRS 
systems  upon  expiration  of  their 
licenses.  Any  GMRS  systems  licensed  to 
non-individuals  that  made  the 
substantial  modifications  described  in 

§  95.71(e)  of  the  new  rules  between  July 
31, 1987,  and  December  31, 1988,  will  be 
considered  newly  licensed  as  of  the  date 
of  grant  of  such  modification(s)  and  will 
not  be  grandfathered.  Their  licenses, 
valid  until  the  expiration  of  their  terms, 
will  become  subject  to  the  new  rules 
governing  eligibility.  Similarly,  new 


GMRS  systems  licensed  to  non- 
individuals  on  or  after  July  31, 1987.  will 
not  be  grandfathered.  Their  licenses, 
valid  until  the  expiration  of  their  terms, 
will  not  be  renewed. 

33.  In  addition,  we  have  decided  to 
permit  non-individuals  to  file 
applications  for  new  or  substantially 
modified  GMRS  system  licenses  through 
December  31, 1988.  Applications  for  new 
or  substantially  modified  GMRS  system 
licenses  by  non-individuals  will  not  be 
accepted  for  filing  on  or  after  January  1. 
1989.  All  applications  for  new  or 
modified  GMRS  system  licenses  by  non- 
individuals  filed  on  or  before  December 
31, 1988,  will  be  processed.  New  or 
substantially  modified  GMRS  system 
licenses  granted  to  these  non- 
individuals,  however,  will  not  be 
grandfathered.  Thus,  their  licenses,  valid 
until  the  expiration  of  their  terms,  will 
not  be  renewed. 

34.  It  is  currently  our  policy  to 
routinely  grant  an  application  to 
reinstate  an  expired  GMRS  system 
license  filed  within  six  months  of  the 
date  of  expiration  of  that  license, 
provided  that  it  is  accompanied  by  a 
GMRS  system  renewal  application.  We 
intend  to  continue  to  follow  this  policy 
for  both  grandfathered  arid  individually 
licensed  GMRS  systems.  For  this  reason 
we  are  codifying  this  "grace  period"  at 
new  §  95.89(e).  Applications  for 
reinstatement  of  a  GMRS  system  license 
filed  more  than  six  months  after  the 
expiration  of  that  license  must  include 
an  extraordinary  showing  to  be  granted. 

35.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354)  we  certified  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  these  changes  allow 
the  personal  radio  community  greater 
flexibility  and  convenience,  they  will 
not  cause  a  significant  economic  impact 
on  any  small  entifies. 

36.  The  rules  adopted  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  decrease  the  information 
collection  burden  that  the  Commission 
imposes  on  the  public.  This  proposed 
reduction  in  information  collection 
burden  is  subject  to  approval  by  the 
Office  of  Management  and  Budget  as 
prescribed  by  the  Act. 

Ordering  Clauses 

37.  For  the  reasons  stated  above,  it  is 
ordered  that  effective  January  1, 1989. 
Subparts  A  and  E  of  Part  95  of  the 
Commission's  Rules,  47  CFR  Subparts  A 
and  E.  ore  amended  as  set  forth  below. 
Authority  for  this  action  is  found  in 
sections  4(i)  and  303  of  the 


Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i)  and  303. 

38.  //  is  further  ordered  that  a  copy  of 
this  Report  and  Order  shall  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

39.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Ust  of  Subjects  in  47  CFR  Fart  95 

Communications  equipment.  General 
Mobile  radio. 

Subparts  A  and  E  of  Part  95  of 
Chapter  1  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  95— PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 1082, 
as  amended;  47  U.S.C.  154,  303. 

Subpart  A— General  Mobile  Radio 
Service  (GMRS) 

2.  Paragraph  (a)  of  §  95.1  is  revised  to 
read  as  follows: 

§  95. 1    The  General  Mobile  Radio  Service 
(GMRS). 

(a)  The  GMRS  is  a  land  mobile  radio 
service  available  to  persons  for  short- 
distance  two-way  communications  to 
facilitate  the  activities  of  licensees  and 
their  immediate  family  members.  Each 
licensee  manages  a  system  consisting  of 
one  or  more  stations. 
t         t        *         t        * 

3.  Section  95.3  is  revised  to  read  as 
follows: 

§  95.3    License  required. 

Before  any  station  transmits  on  any 
channel  authorized  in  the  GMRS  from 
any  point  (a  geographical  location) 
within  or  over  the  territorial  limits  of 
any  area  where  radio  services  are 
regulated  by  the  FCC.  the  responsible 
party  must  obtain  a  license  (a  written 
authorization  from  the  FCC  for  a  GMRS 
system). 

4.  Section  95.5  is  revised  to  read  as 
follows: 

§  95.5    License  eligibility. 

An  individual  (one  man  or  one 
woman)  is  eligible  to  obtain,  renew  and 
have  modified  a  GMRS  system  license  if 
that  individual  is  18  years  or  age  or 
older  and  is  not  a  representative  of  a 
foreign  government.  A  non-individual 
(an  entity  other  than  an  individual)  is 
ineligible  to  obtain  a  new  GMRS  system 
license  or  to  make  a  major  modification 
to  an  existing  GMRS  system  license  (see 
§  95.71(e)).  Certain  non-individuals  are 


eligible  to  renew  existing  GMRS  system 
license  (see  S  95.89  (c)  and  (dj). 

5.  Paragraph  (a)  of  S  95.7  is  revised  to 
read  as  follows: 

§  95.7    Channel  sharing. 

(a)  Channels  or  channel  pairs  are 
available  to  GMRS  systems  only  on  a 
shared  basis  and  will  not  be  assigned 
for  the  exclusive  use  of  any  licensee.  All 
station  operators  and  GMRS  system 
licensees  must  cooperate  in  the 
selection  and  use  of  channels  to  reduce 
interference  and  to  make  the^ijiost 
effective  use  of  the  facilities.    \ 
*****  1 

6.  In  S  95.25.  paragraph  (d)(2)(u^  is 
revised,  paragraph  (e)  is  redesignated  as 
paragraph  (f).  and  a  new  paragraph  (e) 
is  added  to  read  as  follows  ((d)  and 
(d)(2)  introductory  texts  are 
republished): 

§  95.25    Land  station  description. 

***** 

(d)  A  small  control  station  is  any 
control  station  which  *  *  * 

{2]  Is: 

*         *         •        *       '* 

(ii)  North  of  Line  A  or  east  of  Line  C 
and  the  station  transmits  with  no  more 
than  5  watts  ERP  (effective  radiated 
power). 

(e)  A  small  base  station  is  any  base 
station  that: 

(1)  Has  an  antenna  no  more  than  6.1 
meters  (20  feet)  above  the  ground  or 
above  the  building  or  tree  or  which  it  is 
mounted  (see  S  %.51);  and 

(2)  Transmits  with  no  more  than  5 
watts  ERP. 

7.  Section  95.29  is  revised  to  read  as 
follows: 

§  95.29    Channels  available. 

(a)  The  licensee  of  the  GMRS  system 
must  select  the  transmitting  channel  or 
channel  pair  for  the  stations  in  the 
GMRS  system  from  the  following  lists: 

(1)  For  a  base  station,  mobile  relay 
station,  fixed  station  or  mobile  station, 
the  following  462  MHz  (megahertz] 
channels; 

462.5500.  462.5750,  462.6000.  462.6250. 
462.6500.  462.6750.  462.7000  and  462.7250. 

(2)  For  a  mobile  station,  control 
station  or  fixed  station  operated  in  the 
duplex  mode,  the  following  467  MHz 
channels: 

467.5500,  467.5750,  467.6000, 467.6250. 
467.6500,  467.6750,  467.7000.  and  467.7250. 

(3)  As  of  December  31. 1993.  the  467 
MHz  channels  may  be  used  only  to 
transmit  communications  through  a 
mobile  relay  station  and  for  remotely 
controlling  a  mobile  relay  station.  As  of 
December  31. 1993.  no  station  in  a 


GMRS  system  may  transmit 
communications  directly  (not  through  a 
mobile  relay  station)  on  the  467  MHz 
channels. 

(b)  The  FCC  will  normally  assign  only 
one  channel  or  one  channel  pair  (one 
462  MHz  channel  and  its  counterpart  5 
MHz  spaced  467  MHz  channel)  to  a 
GMRS  system  comprised  of  stations 
intended  for  operation  in  the  simplex 
mode.  A  second  channel  or  channel  pair 
will  be  assigned  at  the  request  of  the 
applicant. 

(c)  The  FCC  will  normally  assign  only 
one  channel  pair  to  a  GMRS  system 
comprised  of  stations  intended  for 
operation  in  the  duplex  mode.  A  second 
channel  pair  will  be  assigned  at  the 
request  of  the  applicant. 

(d)  No  GMRS  system  may  be  assigned 
more  than  two  channels  or  channel 
pairs.  Stations  in  certain  GMRS  systems 
may,  however,  also  transmit  on 
additional  frequencies  listed  in  the 
following  paragraphs,  in  accord  with  the 
conditions  specified. 

(e)  Mobile  stations  in  a  GMRS  system 
licensed  to  an  individual  that  is  not 
specifically  authorized  for  the  462.675 
MHz/467.675  MHz  channel  pair  may 
transmit  on  that  charmel  pair  with  the 
following  limitations: 

(1)  The  communications  must  be  for 
the  purpose  of  soliciting  or  rendering 
assistance  to  a  traveler,  or  for 
comunicating  in  an  emergency 
pertaining  to  the  immediate  safety  of  life 
or  the  immediate  protection  of  property; 
and 

(2)  The  frequency  467.675  MHz  may  be 
used  only  for  the  purposes  of  accessing 
and  communicating  through  a  mobile 
relay  station  transmitting  on  462.675 
MHz. 

(f)  Except  for  a  GMRS  system  licensed 
to  a  non-individual,  a  mobile  station  or  a 
small  base  station  operating  in  the 
simplex  mode  may  transmit  on  the 
following  462  MHz  interstitial  channels: 

462.5625.  462.5675.  462.6125,  462,6375, 
462.6625,  462.6875  and  462.7125. 

These  channels  may  be  used  only  under 
the  following  conditions: 

(1)  Only  voice  type  emissions  may  be 
transmitted; 

(2)  The  station  does  not  transmit  one- 
way pages;  and 

(3)  The  station  transmits  with  no  more 
than  5  wafts  ERP. 

(g)  Fixed  stations  in  GMRS  systems 
authorized  before  March  13. 1968, 
located  160  kilometers  (100  miles)  or 
more  from  the  geographic  center  of 
urbanized  areas  of  200,000  or  more 
population  as  defined  in  the  U.S.  Census 
of  Population,  1960,  Vol.  1,  Table  23, 
page  50  that  were  authorized  lo  transmit 
on  channels  other  than  those  listed  in 


this  section  may  continue  to  transmit  on 
their  originally  assigned  channels 
provided  that  they  cause  no  interference 
to  the  operation  of  stations  in  any  of  the 
Part  90  private  land  mobile  radio 
services. 

8.  Section  95.39  is  revised  to  read  as 
follows: 

§95.39    Considerations  near  FCC 
monitoring  facilities. 

The  FCC  may  impose  additional 
restrictions  on  a  land  station  in  a  GMRS 
system  if  it  is  at  a  point  within  4.8 
kilometers  (3  miles)  of  an  FCC 
monitoring  facility  and  the  station's 
transmissions  degrade,  obstruct,  or 
repeatedly  interrupt  the  operation  of  the 
equipment  at  the  FCC  monitoring 
facility.  Before  applying  for  license  to 
put  a  land  station  at  such  a  point,  or 
before  applying  to  change  anything  in  a 
station  already  licensed  for  such  a  point, 
you  should  consult  the  FCC  by  writing 
to  the  Chief,  Field  Operations  Bureau, 
Federal  Communications  Commission, 
Washington,  DC  20554. 

9.  Paragraph  (f)  95.51  is  revised  to 
read  as  follows: 

§95.51    Antenna  height 

•  •  •  •  • 

(f)  The  antenna  for  a  small  base 
stations  or  for  a  small  control  station 
must  not  be  more  than  6.1  meters  (20 
feet)  above  the  ground  or  above  the 
building  or  tree  on  which  it  is  mounted. 

10.  In  §  9553,  introductory  paragraph 
(a),  introductory  paragraph  (c). 
paragraph  (d),  introductory  paragraph  (f) 
and  paragraph  (f)(l}  are  revised,  and  a 
new  paragraph  (g)  is  added  to  read  as 
follows: 

§  95.53    Mobile  station  communication 
points. 

(a)  A  mobile  station  unit  may  transmit 
communications  directly  to: 

***** 

(c)  A  mobile  station  unit  authorized  to 
transmit  on  a  channel  assigned  to  a 
mobile  relay  station  in  another  GMRS 
system  may  transmit  communications 
through  that  mobile  relay  station  to: 

•        *        *        *        « 

(d)  A  mobile  station  unit  in  a  CMRS 
system  licensed  to  an  individual 
authorized  to  transmit  on  a  channel 
assigned  to  a  mobile  relay  station  in 
another  GMRS  systgem  may  transmit 
communications  through  that  mobile 
relay  station  with  the  permission  of  the 
licensee  of  the  other  GMRS  system  to: 

(1)  Other  mobile  station  units  in  the 
same  GMRS  system;  and 

(2)  Mobile  station  units  in  another 
GMRS  system  having  permission  to 
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transmit  communications  through  the 
mobile  relay  station. 

•        *        •        *        * 

(f)  A  mobile  station  unit  must  not 
transmit  communications  through  a 
mobile  relay  station  in  another  GMRS 
system,  for  retransmission  to: 

(1)  Other  mobile  station  units  in  its 
own  GMRS  system,  unless: 

(i)  The  mobile  station  units  are  in  a 
GMRS  system  licensed  to  an  individual; 
and 

(ii)  The  licensee  of  the  other  GMRS 
system  has  given  permission  to  use  the 
mobile  relay  station  for  this  purpose. 
«        *        «        •        • 

(g)  A  mobile  station  unit  may  transmit 
communications  as  a  radio  control  link 
(see  §  95.127)  to  a  remotely  controlled 
station. 

11.  Section  95.57  is  amended  by 
revising  introductory  paragraph  (b)  and 
paragraph  (b)(1)  to  read  as  follows: 

§95.57    Mobile  relay  Station 
communication  points. 

•  «  *  *  • 

(b)  A  mobile  relay  station  in  a  GMRS 
system  must  not  automatically 
retransmit  communications  between: 

(1)  A  mobile  station  unit  in  any  other 
GMRS  system  and  another  unit  of  the 
same  mobile  station,  unless: 

(i)  The  other  GMRS  system  is  licensed 
to  an  individual;  and 

(ii)  The  licensee  of  the  GMRS  system 
with  the  mobile  relay  station  has  given 
permission  to  use  the  mobile  relay 
station  for  this  purpose; 

«  •  •  •  • 

12.  Paragraph  (a)  of  S  95.71  is  revised, 
and  new  paragraphs  (e)  and  (f)  are 
added  to  read  as  follows: 

§  95.71    Applying  for  a  new  or  modified 
license. 

(a)  An  individual  applies  for  a  license 
for  a  new  GMRS  system  by  filling  out  an 
application  form  and  attaching  all 
additional  information  required.  An 
individual  applies  to  modify  a  license 
for  an  existing  GMRS  system  using  the 
same  form  and  in  the  same  manner  as 
applying  for  a  new  GMRS  system. 
Individuals  should  submit  their 
applications,  together  with  the  filing  fee, 
to  the  Federal  Communications 
Commission,  General  Mobile  Service, 
P.O.  Box  360373M,  Pittsburgh,  PA  15251- 
6373. 
•         •         *        •         * 

(e)  A  non-individual  may  not  obtain  a 
new  GMRS  system  license.  A  non- 
individual  that  held  a  GMRS  system 
license  issued  before  July  31, 1987,  may 
not  make  the  following  major 
modifications: 


(1)  Change  the  area  of  operation  of  the 
GMRS  system: 

(2)  Add  any  stations  to  the  GMRS 
system; 

(3)  Increase  the  number  of  units  of  the 
mobile  station; 

(4)  Change  the  location  of  any  land 
station  in  the  GMRS  system; 

(5)  Add  one  or  more  channels  or 
channel  pairs  and/or  change  the 
assigned  channel(s)  or  channel  pair(s]: 

(6)  Increase  the  transmitter  power  of 
an  station  in  the  GMRS  system;  or 

(7)  Increase  the  height  of  a  station 
antenna  in  the  GMRS  system. 

(f)  A  GMRS  system  licensee  may 
notify  the  FCC  or  a  change  of  name  or  a 
change  of  mailing  address  by  sending  a 
letter  to  the  Federal  Communications 
Commission,  Gettysburg,  PA  17326.  This 
does  not,  however,  permit  GMRS  system 
license  transferability  (see  §  95.109).  Nor 
does  this  suffice  for  corporate  transfer  of 
control — the  provisions  of  §  95.111  apply 
instead. 

13.  Paragraph  (c)  of  §  95.73  is  revised 
to  read  as  follows: 

§  95.73    System  licensing. 

•  •         *         •         * 

(c)  One  form  must  be  used  to  apply  for 
the  following  stations  in  a  GMRS 
system: 

(1)  The  mobile  station; 

(2)  All  small  base  stations  (see 
§  95.25(e)); 

(3)  All  small  control  stations  (see 
§  95.25(d]);  and 

(4)  All  other  land  stations  (at  no  more 
than  6  locations). 

«        *        *        *        * 

14.  Paragraph  (g),  introductory 
paragraph  (h),  introductory  paragraph 
(i),  and  paragraphs  (j)  and  (n)  of  S  95.75 
axe  revised  to  read  as  follows: 

§  95.75    Basic  information. 

«         •         •         •         * 

(g)  Transmitter  power  as  follows: 

(1)  Transmitter  output  power  in  watts 
for  all  stations. 

(2)  Station  ERP  in  watts  for  all 
stations  other  than  mobile  stations, 
small  base  stations  and  small  control 
stations. 

(h)  Each  land  station  point  (except 
small  base  stations  and  small  control 

stations): 

•  ft        •        *        • 

(i)  Each  control  point  for  each 
remotely  controlled  land  station  (see 
S  95.127).  including  small  base  stations 
and  small  control  stations: 

•  *        *        ft        • 

(j)  Antenna  height  (see  §  95.51]  and 
antenna  ground  elevation  for  each  land 


station,  except  for  small  base  stations 
and  small  control  stations; 

ft        ft        ft        ft        • 

(n)  Emission  designator.  In  the  GMRS, 
emission  F3E  will  be  considered  to 
include  use  of  a  selective  calling  tone, 
or  a  tone  or  digitally  operated  squelch 
(a  tone  code  used  to  address  a  particular 
station)  in  conjunction  with  voice 

communications; 

ft        ft        ft        ft        ft 

15.  Section  95.77  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§  95.77    Additional  information  for  GMRS 
systems  witti  land  stations  at  four  or  more 
locations. 

(a)  An  application  for  a  new  or 
modified  GMRS  system  having  land 
stations  (except  for  small  control 
stations  or  small  base  stations)  at  4  or 
more  locations  must  include  a  functional 
system  diagram  (a  drawing  showing 
details  of  the  GMRS  system,  including 
the  points  between  which 
communications  with  other  stations  in 
the  system  will  be  exchanged.) 

(b)  (Reserved] 

*        *        ft        ft        ft 

16.  Paragraph  (b)  of  S  95.83  is  revised 
to  read  as  follows: 

§  95.83    Additional  information  for  stations 
with  antennas  higher  ttwn  normally 
allowed. 

ft         ft        ft        ft        ft 

(b)  Each  base  station  and  each  control 
station  with  an  antenna  height  greater 
than  6.1  meters  (20  feet)  must  be 
separately  identified  on  Form  574  (see 
§§95.25  (d)  and  (e)  and  95.51(f)). 

17.  Section  95.89  is  revised  to  read  as 
follows: 

§  95.89    Renewing  a  license. 

(a)  The  licensee  of  a  GMRS  system 
may  apply  to  the  FCC  to  renew  the 
license  for  another  term  (see  S  95.105)  by 
filling  out  FCC  Form  574-R  (or  FCC 
Form  405-A  when  the  licensee  has  not 
gotten  FCC  Form  574-R  within  30  days 
of  the  expiration  of  the  license)  and 
sending  it  to:  Federal  Communications 
Commission,  574R  Land  Mobile 
Renewal,  P.O.  Box  360559M,  Pittsburgh, 
PA  15251-6559  (unless  the  licensee  is  a 
governmental  entity,  in  which  case  the 
renewal  application  should  be  sent  to 
Federal  Communications  Commission, 
Gettysburg,  PA  17326). 

(b)  If  the  renewal  application  is  sent 
to  the  FCC  before  the  existing  license 
term  expires,  the  renewal  application  is 
timely  filed.  Except  for  GMRS  systems 
whose  licenses  may  not  be  renewed  (see 
§  95.89  (c)(3)  and  (d)].  stations  in  a 


GMRS  system  whose  application  is 
timely  filed  may  continue  to  transmit 
under  the  expired  license  until  the  FCC 
acts  on  the  renewal  application.  A  copy 
of  the  renewal  application  sent  to  the 
FCC  must  be  kept  in  the  GMRS  system 
records  (see  §  95.113)  until  the  renewed 
license,  or  notification  of  other  FCC 
action,  is  received. 

(c)  A  GMRS  system  licensed  to  a  non- 
individual  before  July  31, 1987,  is  eligible 
to  renew  that  license  and  all  subsequent 
licenses  based  upon  it  if: 

(1)  The  non-individual  is: 

(i)  A  partnership,  and  each  partner  is 
18  years  of  age  or  older; 

(ii)  A  corporation; 

(iii)  An  association; 

(iv)  A  state,  territorial  or  local 
government  unit;  or 

(v)  Other  legal  entity; 

(2)  The  non-individual  is  not:   , 
(i)  A  foreign  government; 

(ii)  A  representative  of  a  foreign 
government;  or 
(iii)  A  federal  government  agency;  and 

(3)  The  licensee  has  not  been  granted 
any  of  the  modifications  to  its  GMRS 
system  license  specified  in  §  95.71(e). 

(d)  A  GMRS  system  licensed  to  a  non- 
individual  on  or  after  July  31, 1987,  may 
not  be  renewed. 

(e)  If  a  GMRS  system  license  is 
allowed  to  expire,  the  former  licensee 
may  file  an  application  to  reinstate  the 
expired  license  within  six  months  after 
the  expiration  date.  The  application  to 
reinstate  must  be  accompanied  by  a 
renewal  application.  An  expired  GMRS 
system  license  for  which  a  timely 
renewal  application  has  not  been  filed  is 
not  valid.  No  station  of  such  a  GMRS 
system  may  transmit  until  the  licensee 
has  received  a  new  GMRS  system 
license  based  on  the  late-filed  renewal 
application. 

18.  Paragraph  (c)(2)  of  §  95.103  is 
revised  to  read  as  follows: 

§95.103    Licensee  duties. 

ft         ft         ft         ft         * 

(c)  •  •  * 

(2)  If  the  status  of  a  non-individual 
GMRS  system  licensee  changes  (for 
example,  when  a  corporation  is 
dissolved  and  a  new  corporation  stands 
in  its  place,  or  a  partnership  becomes  a 
corporation],  the  licensee  must  send  the 
license  to  the  FCC  for  cancellation  (see 
S  95.117(b)]. 


§95.113    [Amended] 

19.  Paragraph  (b)(2]  of  §  95.113  is 
removed  and  reserved. 

§95.117    [AmmKled] 

20.  In  §  95.117,  the  zip  code  in  the 
introductory  language  of  paragraph  (b) 


is  corrected  to  read  17326,  paragraph 
(b)(2)  is  removed  and  reserved,  and 
paragraph  (c)  is  removed  and  reserved. 

21.  Section  95.121  is  revised  to  read  as 
follows: 

§  95. 1 2 1    Transmitting  channel. 

Each  station  in  a  GMRS  system  must 
transmit  only  on  the  channel(s)  or 
channel  pair(8)  (see  §§95.7  and  95.29) 
printed  on  the  license  for  that  station,  or 
authorized  by  these  Rules  for  use  by 
that  station  (see  §  95.29  (e)  and  (f)). 

22.  Paragraph  (b)(3)  of  §  97.129  is 
removed  and  reserved. 

Also,  paragraph  (d)  of  §  95.129  is 
revised  to  read  as  follows: 

§  95. 1 29    Station  equipment. 

ft         ft         *         ft         ft 

(d)  Every  small  base  station  and  every 
small  control  station  must  use  an 
antenna  no  more  than  6.1  meters  (20 
feet]  high  (see  §  95.25  (d)  and  (e)). 

23.  Paragraph  (a)  and  the  heading  of 
§  95.131  are  revised  to  read  as  follows: 

§95.131    Servicing  station  transmitters. 

(a)  The  GMRS  system  licensee  shall 
be  responsible  for  the  proper  operation 
of  all  stations  in  the  GMRS  system  at  all 
times  and  is  expected  to  provide  for 
observations,  servicing  and 
maintenance  as  often  as  may  be 
necessary  to  ensure  proper  operation. 

ft        ft        *        ft         * 

24.  Paragraph  (b)(2)  of  §  95.133  is 
revised  to  read  as  follows: 

§  95. 1 33    Modification  to  station 
transmitters. 

*  ft         ft         *         * 

(b)  *  *  * 

(2)  In  accordance  with  the  original 
manufacturer's  instructions. 

25.  In  §  95.135,  the  heading  and 
paragraph  (c)  are  revised,  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

§  95.135    Maximum  authorized  transmitting 
power. 

*  ft         ft         ft         ft 

(c)  A  small  control  station  at  a  point 
north  of  Line  A  or  east  of  Line  C  must 
transmit  with  no  more  than  5  watts  ERP. 

*  ft         ft         ft         ft 

(e)  A  small  base  station  must  transmit 
with  no  more  than  5  watts  ERP. 

26.  Section  95.137  is  revised  to  read  as 
follows: 

§  95. 1 37    Moving  a  small  base  station  or  a 
small  control  station. 

(a)  A  small  base  station  (see 
§  95.25(e))  or  a  small  control  station  (see 
§  95.25(d))  in  a  GMRS  system  may  be 
moved  from  the  point  specified  on  the 


license  to  any  other  point  where  radio 
services  are  regulated  by  the  FCC. 

(b)  The  licensee  must  file  an 
application  to  modify  the  GMRS  system 
(see  §  95.71)  to  show  the  new  point 
within  30  days  after  the  small  base 
station  or  the  small  control  station  is 
moved. 

27.  Section  95.139  is  revised  to  read  as 
follows: 

§  95.139    Adding  a  smaN  base  station  or  a 
smaH  control  station. 

(a)  Except  for  a  GMRS  system 
licensed  to  a  non-individual,  one  or 
more  small  base  stations  or  a  small 
control  station  may  be  added  to  a  GMRS 
system  at  any  point  where  radio 
services  are  regulated  by  the  FCC. 

(b)  The  licensee  must  file  an 
npplication  to  modify  the  GMRS  system 
(see  §  95.71)  within  30  days  after  each 
small  base  station  or  small  control 
station  is  added. 

(c)  Non-individual  licensees  may  not 
add  any  small  base  station  or  small 
control  stations  to  their  GMRS  systems. 

28.  Section  95.141  is  revised  to  read  as 
follows: 

§  95.141    Interconnection  prohibited. 

No  station  in  a  GMRS  system  may  be 
interconnected  to  the  public  switched 
telephone  network  except  as  and  in 
accordance  with  the  requirements  and 
restrictions  applied  to  a  wireline  control 
link  (see  §  95.127). 

29.  The  heading  and  introductory 
language  of  §  95.175  are  revised  to  read 
as  follows: 

§  95. 1 75    Cooperation  in  sharing  channels. 

The  station  operator  must  cooperate 
in  sharing  each  channel  with  station 
operators  of  other  stations  by: 

***** 

30.  Paragraphs  (b),  (d),  (e),  and  (f)  of 
§  95.179  are  revised  to  read  as  follows: 

§95.175    Individuals  wtw  may  be  station 
operators. 

ft         ft         ft         ft         ft 

(b)  In  a  GMRS  system  licensed  to  a 
non-individual,  eligible  station  operators 
are  limited  to  the  persons  listed  in 
paragraph  (b)(1)  of  this  section  with  the 
conditions  listed  in  paragraph  (b)(2]  of 
this  section  as  follows: 

(1)  Only  the  following  persons  may  be 
permitted  to  operate  under  the  authority 
of  a  GMRS  system  licensed  to  a  non- 
individual: 


It  tl>e  GMRS  system 
licensee  is — 


(0  A  partnership 


These  persons  may  be 
station  operators- 


Licensee's     partr>ers     and 
employees. 
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If  the  GMRS  syBtwn 

licenae*  ia — 

ThaM  parsons  may  tM 
station  operators- 

00  A  cofporstion 

Licensee's   officars,    direc- 

(iii) An  association 

tors,  members  and  env 
ployees. 
Licensae's    members    and 

fiv)  A  governmental 
unit. 

Licensee's  employees. 

(2)  These  persons  may  only 
communicate  messages  about  the 
licensee's  business  activities.  Employees 
of  the  licensee  may  commimicate 
messages  while  acting  within  the  scope 
of  their  employment,  and  only  about  the 
licensee's  business  activities. 


(d)  The  station  operator  of  a  GMRS 
system  Hcensed  to  an  individual  may  be 
a  station  operator  in  any  other  GMRS 
system  if  he/she  has  pennission  from 
the  licensee  of  the  other  GMRS  system. 

(e)  The  provisions  of  §  95.33  regarding 
cooperative  use  do  not  apply  to  or 
govern  the  authority  of  a  GMRS  licensee 
to  designate  station  operators  in 
accordance  with  the  provisions  of  this 
section. 

(f)  Except  for  emergency 
communications  (see  S  95.143).  only 
persons  specified  in  paragraphs  (a] 
through  (d)  may  be  GMRS  station 
operators. 

Subpart  E— Technical  Regulations 

31.  Section  95.621  is  revised  to  read  as 
follows: 

§  95.621    GIMRS  transmitter  ctwnnel 
frequencies. 

(a)  The  GMRS  transmitter  channel 
frequencies  (reference  frequencies  from 
which  the  carrier  frequency,  suppressed 
or  otherwise,  may  not  deviate  by  more 
than  the  specified  frequency  tolerance) 
are  462.5500,  462.5625.  462.5750,  462.5875, 
462.6000.  462.6125.  462.6250.  462.6375, 
462.6500.  462.6625.  462.6750.  462.6875, 
462.7000.  462.7125.  462.7250.  467.5500. 
467.5750,  467.6000,  467.6250.  467.6500, 
467.6750.  467.7000.  and  467.7250. 

Note. — Certain  GMRS  transmitter  channel 
frequencies  are  authorized  only  for  certain 
station  classes  and  station  locations.  See  Part 
95.  Subpart  A. 

(b)  Each  GMRS  transmitter  for  mobile 
station,  small  base  station  and  control 
station  operation  must  be  maintained 
within  a  frequency  tolerance  of  0.0005%. 
Each  GMRS  transmitter  for  base  station 
(except  small  base),  mobile  relay  station 
or  fixed  station  operation  must  be 
maintained  within  a  frequency  tolerance 
of  0.00025%. 


32.  A  new  §  95.651  is  added  under 
Type  Acceptance  Requirements  to  read 
as  follows: 

§  95.651    Frequency  capabWty. 

(a)  No  transmitter  will  be  type 
accepted  for  use  in  the  CB  service  if  it  is 
equipped  with  a  frequency  capability 
not  listed  in  S  95.625,  and  no  transmitter 
will  be  type  accepted  for  use  in  the 
GMRS  if  it  is  equipped  with  a  frequency 
capability  not  listed  in  S  95.621.  unless 
such  transmitter  is  also  type  accepted 
for  use  in  another  radio  service  for 
which  the  frequency  is  authorized  and 
for  which  type  acceptance  is  also 
required.  (Transmitters  with  frequency 
capability  for  the  Amateur  Radio 
Services,  Military  Affiliate  Radio 
System  and  Civil  Air  Patrol  will  not  be 
type  accepted.) 

(b)  All  frequency  determining  circuitry 
(including  crystals)  and  programming 
controls  in  each  CB  transmitter  and  in 
each  GMRS  transmitter  must  be  internal 
to  the  transmitter  and  must  not  be 
accessible  from  the  exterior  of  the 
transmitter  operating  panel  or  from  the 
exterior  of  the  transmitter  enclosiu'e. 

(c)  No  add-on  device,  whether  internal 
or  external,  the  function  of  which  is  to 
extend  the  transmitting  frequency 
capability  of  a  CB  transmitter  beyond  its 
original  capabihty,  shall  be 
manufactured,  sold  or  attached  to  any 
CB  station  transmitter. 

§  95.661    [Removed  and  Reserved] 

33.  Section  95.661  is  removed  and 
reserved. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary 

[FR  Doc.  88-27111  Filed  11-23-88;  8:45  am] 
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DEPART1MENT  OF  COIMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
[Dodtet  No.  81126-8226] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  for  king  mackerel  from  the 
Adantic  migratory  group  in  the 
exclusive  economic  zone  (EEZ).  The 
Secretary  has  determined  that  the 


commercial  allocation  for  king  mackerel 
from  the  Atiantic  migratory  group  will 
be  reached  on  November  22. 198&  This 
closiu'e  is  necessary  to  protect  the 
Atlantic  king  mackerel  resource. 

EFFECnvE  DATE:  Dosure  is  effective  at 
12K)1  a.m.,  local  time.  November  23. 
1988.  until  12:00  p.m.  (midnight),  local 
time,  March  31. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharies.  813-893-3722. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atiantic.  as 
amended,  was  developed  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
is  implemented  by  regulations  at  50  CFR 
Part  642.  Regulations  effective  July  1. 
1988.  (53  FR  25611.  July  8. 1988) 
implemented  catch  limits  recommended 
by  the  Councils  for  the  Atiantic 
migratory  group  of  king  mackerel  for  the 
current  fishing  year  (April  1. 1988. 
through  March  31. 1989).  Those 
regulations  set  the  commercial 
allocation  for  Atiantic  migratory  group 
king  mackerel  at  2.60  million  pounds.  By 
emergency  interim  rule  (53  FR  45097. 
November  8. 1988).  the  Secretary 
increased  the  commercial  allocation  for 
Atiantic  migratory  group  king  mackerel 
to  2.866  million  pounds.  The  emergency 
interim  rule  added  to  the  commercial 
allocation  the  amount  of  recreationally 
caught  king  mackerel  that  had  been  sold 
and  counted  against  the  commercial 
allocation. 

Under  S  642.22(a).  the  Secretary  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  allocation  has  been  reached,  or  is 
projected  to  be  reached,  by  publishing  a 
notice  in  the  Federal  Register.  The 
Secretary  has  determined  that  the 
commercial  allocation,  as  amended,  for 
the  Atiantic  migratory  group  of  king 
mackerel  will  be  reached  on  November 

22. 1988.  Hence,  the  commercial  fishery 
for  king  mackerel  from  the  Atiantic 
migratory  group  is  closed  effective  12:01 
a.m.,  November  23, 1988,  through  March 

31. 1989.  the  end  of  the  fishing  year. 
Pursuant  to  S  642.29.  for  the  remainder 

of  the  fishing  year,  the  management  area 
for  the  Atiantic  migratory  group  of  king 
mackerel  extends  from  the  Virginia/ 
North  Carolina  border  to  a  line 
extending  directly  east  from  the 
Volusia/FlaglehCounty.  Florida, 
boundary  (29°  25t4.  latitude). 

During  the  closiu'e.  king  mackerel 
from  the  Atiantic  migratory  group  may 
not  be  harvested  from  or  possessed  in 


the  EEZ  in  the  commercial  fishery  and 
such  king  mackerel  taken  in  either  the 
commercial  or  recreational  fishery  in  the 
EEZ  may  not  be  purchased,  bartered, 
traded,  or  sold.  The  latter  prohibition 
does  not  apply  to  trade  in  Atlantic  group 
king  mackerel  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
closure  and  held  in  cold  storage  by  a 
dealer  or  processor. 

Other  Matters 

This  action  is  required  by  50  CFR 
642.22(a)  and  complies  with  E.0. 12291. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Fart  642 

Fisheries,  Fishing. 
Dated:  November  21, 1988. 
Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  Nationai 
Marine  Fisheries  Ser\'ice. 

[FR  Doc.  88-27268  Filed  11-21-68;  4:57  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  26 

Determination  of  World  Price  for 
Certain  Commodities;  Upland  Cotton 

agency:  Office  of  the  Secretary.  USDA. 
action:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  the  regulations  found  at  7  CFR 
Part  26  with  respect  to  the  procedure  for 
selecting  the  northern  Europe  price 
quotations  used  to  calculate  the 
Northern  Europe  price  and  the  Northern 
Europe  coarse  count  price  during  the 
period  in  which  both  current  and 
forward  shipment  prices  are  quoted. 
This  action  is  initiated  in  accordance 
with  the  provisions  of  section  103A(a)(E) 
(i)  through  (iii)  of  the  Agricultural  Act  of 
1949.  as  amended,  and  will  enhance  the 
effectiveness  of  the  upland  cotton  price 
suport  program. 

date:  Comments  must  be  received  by 
December  27, 1988  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Mail  comments  to  Bruce  R. 
Weber,  Director,  Commodity  Analysis 
Division,  USDA-ASCS,  Room  3741. 
South  Building.  P.O.  Box  2415. 
Washington.  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Cunningham,  Leader.  Fibers 
Croup.  Commodity  Analysis  Division. 
USDA-ASCS.  Room  3741,  South 
Building.  P.O.  Box  2415.  Washington.  DC 
20013  or  call  (202)  447-7954. 
SUPPt^MENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "not  major" 
It  has  been  determined  that  these 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geographic  regions;  or 


(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this 
proposed  rule  applies  are:  Commodity 
Loans  and  Purchases— 10.051  and 
Cotton  Production  Stabilization — 10.052 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Analysis 
completed  when  7  CFR  Part  26  was 
originally  added  to  the  Code  of  Federal 
Regulations  adequately  covers  these 
proposed  amendments.  Therefore,  a  new 
Regulatory  Flexibility  analysis  has  not 
been  prepared. 

It  has  been  detemined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 

Therefore,  neither  an  envirorunental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  B,  published  at  48  FR 
29115  (June  24, 1983). 

Statutory  Backgroimd 

Section  103A(a)(5)  (i)  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  "Act"),  provides  that  the  Secretary 
of  Agriculture  shall  prescribe  by 
regulation: 

(i)  A  formula  to  define  the  prevailing 
world  market  price  for  cotton;  and 

(ii)  A  mechanism  by  which  the 
Secretary  shall  announce  periodically 
the  prevailing  world  market  price  for 
cotton. 

The  Act  also  provides  that  the 
prevailing  world  market  price  for  cotton 
shall  be  adjusted  to  United  States 
quahty  and  location  (the  "adjusted 
world  price").  The  regulations  which  set 
forth  the  formula  used  to  determine  the 
prevailing  world  market  price  for  totton, 
the  mechanism  for  periodically 
announcing  such  prevailing  world 
market  price  and  the  procedure  for 
adjusting  the  prevailing  world  market 
price  to  United  States  quality  and 
location  are  found  at  7  CFR  Part  26. 


Northern  Europe  Price 

7  CFR  26.2  provides  that  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  determined  by  the  Secretary  of 
Agriculture  based  upon  the  average  of 
the  quotations  for  the  preceding  Friday 
through  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
Middling  one  and  three-thirty-second 
inch  (M  1^3  2  inch)  cotton  C.I.F.  (cost, 
insurance  and  freight),  northern  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  price").  If  quotes  are  not 
available  for  one  or  more  days  in  the 
five-day  period,  the  available  quotes 
during  the  period  will  be  used.  If  no 
quotes  are  available  during  the  Friday 
through  Thursday  period,  the  prevailing 
worid  market  price  shall  be  based  upon 
the  best  available  world  price 
information,  as  determined  by  the 
Secretary. 

Only  one  daily  price  quotation  for 
each  growth  has  been  available  for 
purposes  of  calculating  the  Northern 
Europe  price.  Beginning  with  the  1988 
marketing  year,  two  daily  price 
quotations  will  be  available  for  each 
growth  during  a  certain  period.  One 
price  quotation  will  be  for  cotton  for 
shipment  no  later  than  August/ 
September  of  the  current  calendar  year 
(hereinafter  referred  to  as  the  "current 
shipment  price")  and  the  other  price 
quotation  will  be  for  cotton  for  shipment 
no  earlier  than  October/November  of 
the  current  calendar  year  (hereinafter 
referred  to  as  the  "forward  shipment 
price").  Forward  shipment  prices  will  be 
introduced  during  the  early  months  of 
each  calendar  year.  From  the  time  of 
introduction  through  July  31  of  that  year, 
both  current  shipment  prices  and 
forward  shipment  prices  will  be  quoted 
daily.  From  August  1  until  eariy  the 
following  calendar  year  when  forward 
shipment  prices  are  again  introduced, 
only  one  daily  price  quotation  for  each 
growth  will  be  available. 

Accordingly,  it  is  proposed  that,  in 
determining  the  Northern  Europe  price 
in  accordance  with  §  26.2  during  the 
period  when  both  current  shipment  ' 

prices  and  forward  shipment  prices  are 
quoted,  the  following  procedure  be 
implemented  which  provides  for  a 
gradual  transition  over  a  six-week 
period  from  using  all  current  shipment 
prices  to  using  all  forward  shipment 
prices. 


Beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday 
which  inchides  April  15  or,  if  both  the 
average  of  the  current  shipment  prices 
for  the  preceding  Friday  through 
Thursday  for  the  five  lowest-priced 
growths  of  the  growths  quoted  for  M 
iys2  Inch  cotton  C.I.F.  northern  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  current  price")  and  the  average 
of  the  forward  shipment  prices  for  the 
preceding  Friday  through  Thursday  for 
the  five  lowest-priced  growths  of  the 
growths  quoted  for  M  1%2  inch  cotton 
C.I.F.  northern  Europe  (hereinafter 
referred  to  as  the  "Northern  Europe 
forward  price")  are  not  available  during 
that  period,  beginning  with  thtf  first 
week  covering  the  period  Friday  through 
Thursday  after  the  week  which  incliides 
April  15  in  which  both  the  Northern 
Europe  current  price  and  the  Northern 
Europe  forward  price  are  available,  the 
following  method  for  calculating  the 
Northern  Europ*  price  shall  be  in  effect 

Weeks  1  and  2:  Northern  Europe 
price  =(2 X  Northern  Europ>e  current 
price -I- Northern  Europe  forward  price)/ 
3. 

Weeks  3  and  4:  Northern  Europe 
price  =  (Northern  Europe  current 
price -I- Northern  Europie  forward  price)/ 
2. 

Weeks  5  and  6:  Northern  Europe 
price  =  (Northern  Europe  current 
price -I- 2  X  Northern  Europe  forward 
price)/3. 

During  the  period  covering  Week  7 
through  July  31  of  that  year,  the 
Northern  Europe  price  shall  equal  the 
Northern  Europe  forward  price. 

The  week  covering  the  period  Friday 
through  Thursday  which  includes  April 
15  is  proposed  as  the  period  to  begin  the 
transition  from  using  current  shipment 
prices  to  using  forward  shipment  prices 
because  generally,  by  April,  most  U.S. 
cotton  sales  for  export  consist  of  new- 
crop  cotton.  Due  to  the  often  sizable 
differences  between  new  and  old  crop 
price  quotes,  a  six-week  transition 
period  is  proposed  in  order  to  avoid  a 
dramatic  change  in  the  adjusted  world 
price  that  might  occur  with  no  transition 
period. 

Adjusting  the  Northern  Europe  Price  to 
A  verage  Designated  U.S.  Spot  Market 
Location 

7  CFR  26.3(b)(1)  provides  that  the 
adjusted  world  price  for  upland  cotton 
shall  equal  the  Northern  Europe  price, 
as  determined  in  accordance  with  9  26.2, 
adjusted  to  average  U.S.  quahty  and 
location  as  follows: 

The  Northern  Europe  price  shall  be 
adjusted  to  average  designated  U.S.  spot 
market  location  by  deducting  the  average 


difference  in  the  immediately  preceding  52- 
week  period  between:  (i)  The  average  price 
quotations  for  the  U.S.  Memphis  territory'  and 
the  California/Arizona  territory  aa  quoted 
each  Thursday  for  M  l%i  inch  cotton  CIJ". 
norihem  Europe:  and  (ii)  the  average  price  of 
M  iVsi  inch  (micronaire  3.5  throu^  4.9] 
cotton  as  quoted  each  Thursday  in  the 
designated  U.S.  spot  markets. 

As  with  the  determination  of  the 
Northern  Europe  price  which  is  made 
under  S  26.2,  beginning  with  the  1988 
marketing  year,  current  shipment  prices 
and  forward  shipment  prices  will  be 
quoted  diuing  a  certain  period  for  U.S. 
Memphis  territory  and  California/ 
Arizona  territory  M  1%2  inch  cotton 
C.I.F.  northern  Europe.  Whenever  both 
current  shipment  prices  and  forward 
shipment  prices  for  U.S.  Memphis 
territory  and  California /Arizona 
territory  M  1%2  inch  cotton  C.LF. 
northern  Europe  are  available,  it  is 
proposed  that  current  shipment  prices 
be  used  to  calculate  the  adjustment  in 
the  Northern  Europe  price  to  average 
designated  U.S.  spot  market  location. 
During  the  period  when  both  current 
shipment  prices  and  forward  shipment 
prices  are  available,  current  shipment 
prices  are  more  comparable  to  tfie  U.S. 
spot  market  quotations. 

Price  quotations  for  June,  July  and 
August  have  not  been  taken  into 
consideration  in  the  calculation  of  the 
adjustment  of  the  Northern  Europe  price 
to  average  designated  U.S.  spot  market 
location  because  there  were  the  months 
during  which  the  northern  Europe  price 
quotations  have  historically  been 
changed  from  old  crop  price  quotations 
to  new  crop  price  quotations.  The 
northern  Europe  price  quotations  for 
Memphis  territory  and  California/ 
Arizona  territory  have  generally 
changed  from  old  crop  to  new  crop  price 
quotations  in  the  period  immediately 
preceding  August  1,  the  beginning  of  tl^p-. 
new  crop  marketing  year.  U.S. 
designated  spot  market  quotations  are 
for  current  shipment  of  upland  cotton. 
Thus,  in  order  to  ensure  that  the 
transition  from  old  crop  price  quotations 
to  new  crop  price  quotations  did  not 
cause  undue  aberrations  in  the 
adjustment  calculation,  price  data  from 
weeks  during  which  shipment  periods 
may  not  have  corresponded  have  been 
disregarded  in  calculating  the 
adjustment  in  the  Northern  Europe  price 
to  average  U.S.  designated  spot  market 
location. 

Use  of  current  shipment  prices  in  the 
calculation  of  the  adjustment  of  the 
Northern  Europe  price  to  average 
designated  U.S.  spot  market  location 
during  June  and  July  should  eliminate 
most  of  the  transitional  problems. 
However,  there  may  be  weeks  at  any 


time  during  the  year  when  the  difference 
between  the  average  price  quotations 
for  the  U.S.  Memphis  territory  and  the 
California /Arizona  territory  as  quoted 
each  Thursday  for  M  l%t  inch  cotton 
C.I.F.  northern  Europe  and  the  average 
price  of  M  1%2  inch  (micronaire  3.5 
through  4.9)  cotton  as  quoted  each 
Thursday  in  the  designated  U.S.  spot 
markets  may  be  substantially  above  or 
below  actual  transportation  costs 
thereby  resulting  in  a  52-week  average 
that  is  not  reflective  of  actual  costs. 
Therefore,  in  determining  the  52-week 
average  it  is  proposed  that  any  week  in 
which  the  difference  between  the 
averages  of  the  two  prices  is: 

(1)  More  than  115  percent  of  the 
estimated  actual  costs  of  transporting 
U.S.  cotton  to  northern  Europe,  then  115 
percent  of  such  estimated  actual  costs 
shall  be  substituted  in  lieu  thereof  for 
such  week. 

(2)  Less  then  85  percent  of  the 
estimated  actual  cost  of  transporting 
U.S.  cotton  to  northern  Europe,  then  85 
percent  of  such  actual  costs  shall  be 
substituted  in  lieu  thereof  for  such  week. 

Northern  Europe  Coarse  Count  Price 

7  CFR  28.3(e)(1)  provides  that  the 
adjusted  world  price,  as  determined  in 
accordance  with  paragraph  (b)  of  S  26.3. 
shall  be  subject  to  further  adjustments 
as  provided  in  this  subsection  with 
respect  to  any  grade  of  upland  cotton 
with  a  staple  length  of  1  Vb2  inch  or 
shorter,  and  to  the  following  grades  of 
upland  cotton  with  a  staple  length  of 
lVi6  inch  or  longer  White  Grades — 
Strict  Good  Ordinary  Plus,  Strict  Good 
Ordinary,  Good  Ordinary  Plus  and  Good 
Ordinary;  Light  Spotted  Grades — Low 
Middling  and  Strict  Good  Ordinary: 
Spotted  Grr  des — Middling,  Strict  Low 
Middling,  Low  Middling  and  Strict  Good 
Ordinary;  Tinged  Grades — Strict 
Middling,  Middling.  Strict  Low  Middling 
and  Low  Middling:  Yellow  Stained 
Grades — Strict  Middling  and  Middling: 
Light  Gray  Grades — Strict  Low 
Middling;  Gray  Grades — Middling  and 
Strict  Low  Middling.  Grade  and  staple 
length  must  be  determined  by  an  official 
classification  issued  by  USDA's 
Agricultural  Marketing  Service  (A.MS).  If 
no  such  official  classification  is 
presented,  the  adjustment  shall  not  be 
made. 

7  CFR  26.3(e)(2)  provides  that  the 
adjustment  for  upland  cotton  under  the 
provisions  of  paragraph  (e)(1)  shall  be 
determined  by  deducting  from  the 
adjusted  world  price:  (i)  The  difference 
between  the  Northern  Europe  price  and 
the  average  of  the  quotations  for  the 
corresponding  Friday  through  Thursday 
for  the  three  lowest-priced  growths  of 
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the  growths  quoted  for  "coarse  count" 
cotton  CI.F.  northern  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  coarse  count  price"),  minus  (ii) 
the  difference  between  the  applicable 
loan  rate  for  a  crop  of  upland  cotton  for 
M  1%2  inch  (micronaire  3.5  through  4.9) 
cotton  and  the  loan  rate  for  a  crop  of 
upland  cotton  for  SLM  1%2  inch 
(micronaire  3.5  through  4.9)  cotton. 

7  CFR  26.3(8)(3)  provides  that,  with 
respect  to  the  determination  of  the 
Northern  Europe  coarse  count  price  in 
accordance  with  paragraph  (e)(2)(i)  of 
§  26.3:  (1)  If  no  quotes  are  available  for 
one  or  more  days  of  the  five-day  period, 
the  available  quotes  will  be  used;  (ii)  if 
quotes  for  three  growths  are  not 
available  for  any  day  in  the  five-day 
period,  that  day  will  not  be  taken  into 
consideration;  and  (iii)  if  quotes  for 
three  growths  are  not  available  for  at 
least  three  days  in  the  five-day  period, 
that  week  will  not  be  taken  into 
consideration,  in  which  case  the 
adjustment  determined  in  accordance 
with  subparagraph  (e)(2)  for  the  latest 
available  week  will  continue  to  be 
applicable. 

As  with  the  determination  of  the 
Northern  Europe  price  which  is  made 
under  §  26.2,  beginning  with  the  1988 
marketing  year,  current  shipment  prices 
and  forward  shipment  prices  will  be 
quoted  during  a  certain  period  for 
"coarse  count"  cotton  CI.F.  northern 
Europe. 

Accordingly,  it  is  proposed  that,  in 
determining  the  Northern  Europe  coarse 
count  price  during  the  period  when  both 
current  shipment  prices  and  forward 
shipment  prices  are  quoted,  the 
following  procedure  be  implemented 
which  provides  for  a  gradual  transition 
over  a  six-week  period  from  using  all 
current  shipment  prices  to  using  all 
forward  shipment  prices. 

Beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday 
which  includes  April  15  or.  if  both  the 
average  of  the  current  shipment  prices 
for  the  preceding  Friday  through 
Thursday  for  the  three  lowest-priced 
growths  of  the  growths  quoted  for 
"coarse  count"  cotton  CI.F.  northern 
Europe  (hereinafter  referred  to  as  the 
"Northern  Europe  coarse  count  current 
price")  and  the  average  of  the  forward 
shipment  prices  for  the  preceding  Friday 
through  Thursday  for  the  three  lowest- 
priced  growths  of  the  growths  quoted  for 
"coarse  count"  cotton  CI.F.  northern 
Europe  (hereinafter  referred  to  as  the 
"Northern  Europe  coarse  count  forward 
price")  are  not  available  during  that 
period,  the  first  week  covering  the 
period  Friday  through  Thursday  after 
the  week  which  includes  April  15  in 
which  both  the  Northern  Europe  coarse 


count  current  price  and  the  Northern 
Europe  coarse  count  forward  price  are 
available,  the  following  method  for 
calculating  the  Northern  Europe  coarse 
count  price  shall  be  in  effect: 

Weeks  1  and  2:  Northern  Europe 
course  count  price  =  (2  X  Northern 
Europe  coarse  count  current 
price  +  Northern  Europe  coarse  count 
forward  price)/3. 

Weeks  3  and  4:  Northern  Europe 
coarse  count  price  =  (Northern  Europe 
coarse  count  current  price -(- Northern 
Europe  coarse  count  forward  price)/2. 

Weeks  5  and  6:  Northern  Europe 
coarse  count  price  =  (Northern  Europe 
coarse  count  current  price -I- 2  X  Northern 
Europe  coarse  count  forward  price)/3. 
During  the  period  covering  Week  7 
through  July  31  of  that  year,  the 
Northern  Europe  coarse  count  price 
shall  equal  the  Northern  Europe  coarse 
count  forward  price. 

The  week  covering  the  period  Friday 
through  Thursday  which  includes  April 
15  is  proposed  as  the  period  to  begin  the 
transition  from  using  current  shipment 
prices  to  using  forward  shipment  prices 
for  the  same  reason  as  cited  above  for 
the  determination  of  the  Northern 
Europe  price. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rules  changes.  Comments  must 
be  received  by  December  27, 1988  in 
order  to  be  assured  of  consideration. 

List  of  Subjects  in  7  CFR  Part  26 

Upland  cotton.  World  market  price. 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
the  regulations  found  at  7  CFR  Part  26, 
Subpart  A  as  follows: 

1.  The  authority  citation  for  Part  26, 
Subpart  A  continues  to  read  as  follows: 

Authority:  Sec.  103A{a)(5)(E).  Pub.  L.  81- 
439.  639  Stat.  1031.  as  amended  (7  U.S.C. 
1444-l(a)(5)(E)). 

2.  Section  26.2  is  revised  to  read  as 
follows: 

§  26.2    Determination  of  the  prevailing 
world  market  price  for  upland  cotton. 

The  prevailing  world  market  price  for 
upland  cotton  shall  be  determined  by 
the  Secretary  of  Agriculture  as  follows: 

(a)  During  the  period  when  ony  one 
daily  price  quotation  is  available  for 
each  growth  quoted  for  Middling  one 
and  three-thirty-second  inch  (M  1%2 
inch)  cotton  CI.F.  (cost,  insurance,  and 
freight)  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  based  upon  the  average  of  the 
quotations  for  the  preceding  Friday 
through  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 


M  1%2  inch  cotton  CI.F.  northern 
Europe. 

(b)  During  the  period  when  both  a 
price  quotation  for  cotton  for  shipment 
no  later  than  August/September  of  the 
current  calendar  year  (hereinafter 
referred  to  as  the  "current  shipment 
price")  and  a  price  quotation  for  cotton 
for  shipment  no  earlier  than  October/ 
November  of  the  current  calendar  year 
(hereinafter  referred  to  as  the  "forward 
shipment  price")  are  available  for  the 
growths  quoted  for  M  1%2  inch  cotton 
CI.F.  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  based  upon  the  following: 
Begirming  with  the  first  week  covering 
the  period  Friday  through  Thursday 
which  includes  April  15  or,  if  both  the 
average  of  the  current  shipment  prices 
for  the  preceding  Friday  through 
Thursday  for  the  five  lowest-priced 
growths  of  the  growths  quoted  for  M 
1%2  inch  cotton  CI.F.  northern  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  current  price")  and  the  average 
of  the  forward  shipment  prices  for  the 
preceding  Friday  through  Thursday  for 
the  five  lowest-priced  growths  of  the 
growths  quoted  for  M  iy32  inch  cotton 
CI.F.  northern  Europe  (hereinafter 
referred  to  as  the  "Northern  Europe 
forward  price")  are  not  available  during 
that  period,  beginning  with  the  first 
week  covering  the  period  Friday  through 
Thursday  after  the  week  which  includes 
April  15  in  which  both  the  Northern 
Europe  current  price  and  the  Northern 
Europe  forward  price  are  available,  the 
prevailing  world  market  price  for  upland 
cotton  shall  be  based  upon  the  result 
calculated  by  the  following  procedure: 

Weeks  1  and  2:  Northern  Europe 
price  =  (2  X  Northern  Europe  current 
price  +  Northern  Europe  forward  price)/ 
3. 

Weeks  3  and  4:  Northern  Europe 
price  =  (Northern  Europe  current 
price -(-Northern  Europe  forward  price)/ 
2. 

Weeks  5  and  6:  Northern  Europe 
price  =  (Northern  Europe  current 
price -I- 2  X  Northern  Europe  forward 
price)/3. 

Weeks  7  through  July  31:  Northern 
Europe  price  =  Northern  Europe  forward 
price. 

(c)  The  prevailing  world  market  price 
for  upland  cotton  as  determined  in 
accordance  with  §  26.2  (a)  or  (b)  shall 
hereinafter  be  referred  to  as  the 
"Northern  Europe  price." 

(d)  If  quotes  are  not  available  for  one 
or  more  days  in  the  five-day  period,  the 
available  quotes  during  the  period  will 
be  used.  If  no  quotes  are  available 
during  the  Friday  through  Thursday 
period,  the  prevailing  world  market 
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price  shall  be  based  upon  the  best 
available  world  price  information,  as 
determined  by  the  Secretary. 

3.  Section  2e.3{b)(l)  is  revised  to  read 
as  follows: 

§26.3    Ad]u«t«tfwerMpdc«forupiBnd 
cottoa 

***** 

(b)  •  •  * 

(1)  The  Northern  Europe  price  shall  be 
adjusted  to  average  designated  U.S.  spot 
market  location  by  deducting  the 
average  difference  in  the  immediately 
preceding  52-week  period  between: 

(i)(A)  The  average  of  price  quotations 
for  the  U.S.  Memphis  territory  and  the 
California/Arizona  territory  as  quoted 
each  Thursday  for  M  l%i  inch  cotton 
CI.F.  northern  Europe  during  the  period 
when  only  one  daily  price  quotation  for 
such  growths  is  available,  or 

(B)  The  average  of  the  current 
shipment  prices  for  U.S.  Memphis 
territory  and  the  California/Arizona 
territory  as  quoted  each  Thursday  for  M 
1%2  inch  cotton  C.I.F.  northern  Europe 
during  the  period  when  both  current 
shipment  prices  and  forward  shipment 
prices  for  such  growths  are  available; 
and 

(ii)  The  average  price  of  M  1%2  inch 
(micronaire  3.5  through  4.9)  cotton  as 
quoted  each  Thursday  in  the  designated 
U.S.  spot  markets. 
***** 

4.  Section  26.3(c)  is  revised  to  read  as 
follows: 

§  26.3    Adjusted  world  price  for  upland 
cotton. 


(c)  In  determining  the  average 
difference  in  the  52-week  period  as 
provided  in  paragraph  (b)(1)  of  this 
section: 

(1)  If  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  California/ 
Arizona  territory  as  quoted  for  M  l^sa 
inch  cotton  CI.F.  northern  Europe  and 
the  average  price  of  M  1%2  inch 
(micronaire  3.5  through  4.9)  cotton  as 
quoted  each  Thiu-sday  in  the  designated 
U.S.  spot  markets  for  any  week  is: 

(i)  More  than  115  percent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  115  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(ii)  Less  than  85  i)ercent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  85  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(2)  If  Thursday  price  quotations  are 
not  available  for  either  the  northern 


Europe  or  the  spot  market  quotations  for 
any  week,  that  we  will  not  be  taken  into 
consideration. 


5.  Section  26.3(e)(2)  is  revised  to  read 
as  follows: 


(e)  •  •  • 

(2)  The  adjustment  for  upland  cotton 
provided  for  by  paragraph  (e)(1)  of  this 
section  shall  be  determined  by 
deducting  from  the  adjusted  worid  price: 

(i)  The  difference  between  the 
Northern  Europe  price,  and 

(A)  During  the  period  when  only  one 
daily  price  quotation  for  each  growth 
quoted  for  "coarse  count"  cotton  CI.F. 
northern  Europe  is  available,  the 
average  of  the  quotations  for  the 
corresponding  Friday  through  Thursday 
for  the  three  lowest-priced  growths  of 
the  growths  quoted  for  "coarse  count" 
cotton  CI.F.  northern  Europe. 

(B)  During  the  period  when  both 
current  shipment  prices  and  forward 
shipment  prices  are  available  for  the 
growths  quoted  for  "coarse  count" 
cotton  CI.F.  northern  Europe,  the  result 
calculated  by  the  following  procedure: 
Beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday 
which  includes  April  15  or.  if  both  the 
average  of  the  ciurent  shipment  prices 
for  the  preceding  Friday  through 
Thursday  for  the  three  lowest-priced 
growths  of  the  growths  quoted  for 
"coarse  count"  cotton  CI.F.  northern 
Europe  (hereinafter  referred  to  as  the 
"Northern  Europe  coarse  count  current 
price")  and  the  average  of  the  forward 
shipment  prices  for  the  preceding  Friday 
through  Thursday  for  the  three  lowest- 
priced  growths  of  the  growths  quoted  for 
"coarse  count"  cotton  CI.F.  northern 
Europe  (hereinafter  referred  to  as  the 
"Northern  Europe  coarse  count  forward 
price")  are  not  available  during  that 
period,  beginning  with  the  first  week 
covering  the  period  Friday  through 
Thursday  after  the  week  which  includes 
April  15  in  which  both  the  Northern 
Europe  coarse  count  ciurent  price  and 
the  Northern  Europe  coarse  count 
forward  price  are  available: 

(1)  Weeks  1  and  2:  Northern  Europe 
coarse  count  price  =  (2  X  Northern 
Europe  coarse  count  current 

price -f  Northern  Europe  coarse  count 
forward  price)/3. 

(2)  Weeks  3  and  4:  Northern  Europe 
coarse  count  price  =  (Northern  Europe 
coarse  count  current  price -(-Northern 
Europe  coarse  count  forward  price)/2. 

(3)  Weeks  5  and  8:  Northern  Europe 
coarse  count  price = (Northern  Europe 
coarse  count  current  price -t- 2  x  Northern 
Europe  coarse  count  forward  price) /3. 


(4)  Week  7  through  July  31:  The 
Northern  Europe  coarse  count  forward 
price,  minus — 

(ii)  The  difference  between  the 
applicable  loan  rate  for  a  crop  of  upland 
cotton  for  M  l%a  inch  (micronaire  3.5 
through  4.9]  cotton  and  the  loan  rate  for 
a  crop  of  upland  cotton  for  SLM  1%2 
inch  (micronaire  3.5  through  4.9)  cotton. 

(iii]  The  result  of  the  calculation  as 
determined  in  accordance  with 
S  26.3(e)(2)  shall  hereinafter  be  referred 
to  as  the  "Northern  Europe  coarse  count 
price." 
***** 

Signed  at  Washington,  D.C.  on  November 
8.1988. 

Richard  E.  Lyng. 
Secretary. 
[FR  Doc.  8ft-27258  Filed  11-23-88;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  354 

DeposH  UaMMes 

agency:  Federal  Deposit  Insurance 
Corporation  ( "FDIC"). 

ACTIOIC  Proposed  rule. 

summary:  The  FDIC  is  proposing  to 
create  a  new  part  in  its  regulations 
pursuant  to  section  3(7)(5)  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C. 
1813(i)(5).  which  allows  the  FDIC  to  find 
and  prescribe  by  regulation  that  certain 
liabilities  of  a  bank  are  deposit 
liabilities  by  general  usage.  The 
proposed  regulation  would  find  that  a 
bank's  liability  on  a  promissory  note, 
bond,  acknowledgement  of  advance,  or 
similar  obligation  that  is  issued  or 
undertaken  by  the  insured  bank  as  a 
means  of  obtaining  funds  is  a  deposit 
liability.  There  would,  however,  be  a 
number  of  enumerated  exceptions  to  the 
general  proviso. 

ADDRESS:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street.  NW.,  Washington.  DC  20429. 
Comments  may  be  hand  delivered  to 
Room  6106  on  business  days  between 
8:30  a.m.  and  5."00  p.m.  Comments  may 
also  be  inspected  in  Room  6108  between 
8.30  a.m.  and  5.-00  p.m.  on  business  days. 

DATES:  Comments  must  be  received  by 
January  24, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katharine  R  Haygood,  Senior  Attorney. 
Legal  Divisioa  (202)  896-3732.  or  Robert 
F.  Storch.  Chief.  Securities  and 
Accounting  Section,  Division  of  Bank 
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Supervision.  (202)  898-8906.  FDIC.  550 
17th  Street.  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  . 

Paperwork  Reduction  Act 

No  collections  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  contained  in  this  Notice:  and. 
consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Discussion 

Over  the  last  several  years,  the  FDIC 
has  become  aware  of  the  issuance  by 
banks  of  instruments  known  generically 
as  "deposit  notes."  Although  the  FDIC 
lacks  complete  information  regarding 
these  offerings,  based  on  docimientation 
reviewed  and  information  received  from 
the  general  public,  when  they  first 
appeared  they  generally  were  treated  as 
deposits  by  the  issuing  institutions.  The 
instruments  have  usually  had  the 
following  characteristics;  A  general 
creditor  status  with  no  default 
provisions,  use  of  the  term  "deposit,"  a 
statement  that  the  issuance  is  (or  the 
issuer  believes  that  it  is)  a  deposit, 
payment  of  deposit  insurance 
assessments,  and  inclusion  of  the 
liability  as  a  deposit  on  the  issuer's 
report  of  condition  ("Call  Report").  In 
such  cases,  the  FDIC  has  taken  the 
position  that  the  issuances  are  deposits 
and,  therefore,  insured  by  the  FDIC  to 
the  extent  provided  by  law.  In  fact,  such 
an  issuance  could  be  styled  a  certificate 
of  deposit  but  has  not  been,  apparently 
because  of  the  desire  to  attract  sources 
which  normally  buy  "securities"  and  not 
"certificates  of  deposit."  In  addition  to 
issuances  considered  to  be  deposits, 
there  also  have  been  instruments  issued 
by  banks  (sometimes  by  the  same 
issuer)  that  have  not  been  considered  by 
the  issuer  to  be  deposits  (sometimes 
called  "bank  notes").  The  basic 
provisions  of  both  types  of  issuances 
appear  to  have  been  the  same,  except 
that  the  "non-deposit"  type  may  or  may 
not  specifically  use  the  term  "deposit" 
and  may  have  no  statement  regarding 
the  issuance's  status  as  a  deposit.  (Of 
course,  in  these  latter  cases,  no  deposit 
insurance  assessments  are  paid,  and  the 
liability  is  shown  as  something  other 
than  a  deposit  on  the  bank's  Call 
Report.)  The  "non-deposit"  type  of 
issuance  recently  appears  to  have 
gained  prominence  in  the  market. 

There  are  a  number  of  difficulties  with 
this  situation.  First,  there  is  a  substantial 
danger  of  confusion.  If  the  FDIC  insures 
one  liability  which  looks  exactly  like 
another  uninsured  liability  except  for  its 
name  and  perhaps  a  simple  statement  as 


to  whether  the  liability  is  a  deposit,  the 
consumer  may  be  confused  as  to  what 
type  of  Uability  he  has  purchased.  We 
would  note  in  that  regard  that  many  of 
these  deposits  may  be  broken  down  into 
small  denominations;  purchases  are  not 
necessarily  in  large  denominations. 
Although  there  are,  of  course,  argiunents 
that  purchasers  of  large  instruments  do 
not  care  about  deposit  insurance 
coverage,  in  the  FDIC's  experience  such 
a  lack  of  concern  disappears  when  there 
is  a  bank  failure.  Moreover,  in  addition 
to  deposit  insurance,  the  status  of  the 
instruments  is  important  to  large  and 
small  depositors,  and  therefore  to  the 
FDIC,  in  states  that  provide  a  preference 
for  depositors  in  the  event  a  bank  is 
closed  and  liquidated.  Further,  the  FDIC 
believes  that  many  of  the  liabilities  are 
already  within  the  definition  of 
"deposit,"  and  the  FDIC  would  be 
required  to  insure  them  in  the  event  of  a 
bank  failure.  Yet  these  liabilities 
currently  are  not  being  assessed  and. 
consequently,  the  issuers  of  such 
obligations  are  not  paying  their 
appropriate  share  into  the  deposit 
insurance  fund. 

Although  the  FDIC  believes  that  many 
of  the  transactions  in  question  fall 
within  section  3(?y(l)  of  the  Federal 
Deposit  Insurance  Act.  12  U.S.C. 
1813(7)(1).  the  FDIC  has  decided  to  use 
its  power  under  section  3(7)(5)  of  the 
Federal  Deposit  Insurance  Act,  12  U.S.C. 
1813(2)(5).  to  determine  that  certain 
liabilities,  including  deposit  notes,  are 
deposits  by  general  usage.  As  required, 
the  FDIC  has  consulted  the  Comptroller 
of  the  Currency  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System.  Their  comments  and  views 
concerning  this  proposed  regulation 
have  been  considered  in  formulating  the 
proposal. 

As  indicated  above,  this  clarification 
of  the  definition  of  "deposit"  has  been 
occasioned  by  the  issuance  of 
instruments  such  as  "deposit  notes."  but 
such  issuances  do  not  represent  the  only 
transactions  which  are  now  fulfilling  the 
traditional  function  of  deposits.  Banking 
has  changed  substantially  since  the 
creation  of  the  FDIC  in  1933.  and  the 
FDIC  is  aware  that  banks  are  accepting 
liabilities  other  than  traditional  deposits 
for  the  purpose  of  obtaining  funds  to  use 
in  the  banking  business.  This  situation  is 
largely  a  by-product  of  deregulation, 
with  its  increased  competition,  and  of 
the  many  alternatives  to  depositing 
funds  with  banks  which  currently  exist 
in  the  marketplace.  The  FDIC  believes 
that  the  liabilities  named  in  the 
proposed  regulation,  that  is.  notes, 
bonds,  acknowledgements  of  advance, 
and  similar  liabilities  which  are 


undertaken  as  a  means  of  obtaining 
funds,  constitute  deposits  by  general 
usage.  As  reported  by  the  Wall  Street 
Journal,  "The  market  in  these  so-called 
deposit  notes,  which  didn't  exist  before 
1985,  has  mushroomed  to  almost  $20 
billion  in  less  than  two  years  and  by 
year  end  could  reach  $30  jillion,  or  30% 
of  all  banking  company  bonds  and  notes 
expected  to  be  issued  this  year  *  *  *." 
Winkler,  Credit  Gap  Between  Banks, 
Parent  Firms  Helps  Create  Big  Market 
in  Deposit  Notes,  Wall  St.  J..  Mar.  1. 
1988.  at  42.  col.  4-6.  4.  The  current  trend 
is  likely  to  continue,  and  deposit  notes 
are  likely  to  become  "an  increasingly 
important  bank  funding  source."  Griep. 
Deposit  Note  Issues  Rise,  Standard  & 
Poor's  Credit  Week,  Oct.  5. 1987.  at  14. 
As  stated  previously,  there  appears  to 
be  little  distinction  in  the  marketplace 
currently  among  the  issuance  calling 
themselves  deposits  and  those  not. 

Although  «  deposit  for  reserve 
requirement  purposes  is  not  necessarily 
the  same  as  a  deposit  for  insurance  and 
assessment  purposes,  most  of  the 
liabilities  covered  in  the  proposal  are 
already  deposits  for  reserve  purposes 
(although  they  may  be  otherwise 
exempted  from  reserve  requirements). 
See.  e.g.,  12  CFR  204.2(f)(3).  204.9(a)(1). 
The  FDIC  has  used  the  Federal 
Reserve's  Regulation  D,  Reserve 
Requirements  of  Depository  Institutions. 
12  CFR  Part  204,  as  a  beginning  point  for 
the  proposed  regulation,  largely  because 
of  the  banking  industry's  familiarity 
with  that  regulation.  The  proposed 
regulation  is  not  in  any  way  intended  to 
parallel  Regulation  D  directly,  however. 
The  FDIC  has,  in  addition,  made 
accommodation  for  transactions  which 
create  deposits  for  insurance  and 
assessment  purposes  but  do  not  for 
reserve  purposes;  for  instance,  dealer 
reserves  are  deposits  for  the  former  but 
not  the  latter.  In  addition,  we  have 
allowed  for  items  which  are  not 
classified  as  deposits  under  the  Call 
Report  instructions  or  in  general 
practice;  for  instance,  due  bills  are  not 
currently  deposits  and  do  not  become 
deposits  under  the  proposal. 

The  structure  of  the  proposal  begins 
by  determining  that  any  liability  of  an 
insured  bank  on  a  promissory  note, 
bond,  acknowledgement  of  advance,  or 
similar  obligation  issued  or  undertaken 
as  a  means  of  obtaining  funds  is  a 
deposit.  The  regulation  then  specifies  a 
series  of  exceptions  to  the  broad 
pronouncement. 

This  regulatory  definition  of  deposit  is 
supplementary  and  complementary  to 
that  in  the  statute.  Any  transaction 
which  is  a  deposit  under  the  statutory 
provisions  continues  to  be  a  deposit  and 


is  not  excluded  by  any  of  the  regulatory 
provisions.  Likewise,  no  transaction 
explicitly  exempted  from  the  assessment 
base  by  the  statute  itself  is  intended  to 
be  covered.  See,  e.g.,  12  U.S.C.  1817(a)(4) 
(deposits  accumulated  to  pay  personal 
loans).  The  proposed  regulation  would 
state  that  a  liability  of  a  bank  on  a 
promissory  note,  bond, 
acknowledgement  of  advance,  or  similar 
liability  undertaken  as  a  means  of 
obtaining  funds  is  a  deposit.  If  a  liability 
falls  within  the  stated  class,  it  may  not 
be  a  deposit  under  the  regulation  if  it  is 
within  one  of  the  enumerated 
exemptions.  For  example,  a  bank  which 
issues  a  cashier's  check  to  purchase 
business  equipment  must  consider  that 
cashier's  check  to  be  a  deposit;  the 
cashier's  check  is  a  deposit  under  12 
U.S.C.  1813(7)  and  is  not  exempted 
under  proposed  \  354.2(a)(9).  Further, 
there  are  many  transactions  in  which 
there  is  no  note,  bond, 
acknowledgement  of  advance,  or  similar 
obligation  involved;  such  transactions 
do  not  constitute  deposits  under  this 
proposed  regulation.  Such  transactions 
may  occur  in  the  context  of  conditional 
or  endorser's  liabilities,  dividends 
declared  but  not  yet  paid,  accounts 
payable,  and  overdrawn  "due  from" 
accounts. 

Several  of  the  exemptions  relate  to 
"government"  transactions  and  certain 
interbank  transactions.  The  first  three 
exemptions,  at  proposed  S  354.2(a)  (1). 
(2).  and  (3).  relate,  respectively,  to 
transactions  with  a  Federal  Reserve 
Bank,  a  bank's  borrowing  of  federal 
funds  for  one  business  day  or  under  a 
continuing  contract,  and  a  borrowing  by 
a  bank  from  another  depository 
institution  of  immediately  available 
funds  maturing  in  more  than  one 
business  day.  These  funds  have  not 
traditionally  been  considered  to  the 
deposits  and  continue  to  be  considered 
to  be  borrowings  for  purposes  of  deposit 
insurance  and  assessments.  Proposed 
%  354.2(a)(4)  specifies  that  the  Treasury 
Tax  and  Loan  Transaction  in  which  the 
bank  puts  funds  collected  on  behalf  of 
the  Department  of  Treasury  into  a  note 
("Note  Option")  does  not  constitute  a 
deposit  for  insurance  or  assessment 
purposes.  Proposed  S  354.2(a)(5) 
similarly  would  exempt  advances  either 
from  a  Federal  Home  Loan  Bank  or  from 
the  Federal  Savings  and  Loan  Insurance 
Corporation. 

Several  traditional  banking 
transactions  would  be  exempted  from 
the  definition  of  deposit.  The  proposal 
would  exempt  repurchase  agreements 
(S  354.2(a)(e)).  banker's  acceptances 
Is  354.2(a)(8)).  short  positions 
(§  354.2(a)(12)).  due  bills  (S  354.2(a)(13)). 


and  retentions  of  risk  in  assets  or  pools 
of  assets  sold  to  third  parties 
(§  354.2(a)(10)).  It  should  be  noted  that 
the  proposal  does  not  purport  to  cover 
matters  such  as  the  advisability  of 
issuing  thee  or  other  liabilities 
mentioned  not  proper  disclosures  when 
so  doing.  Banks  issuing  such  obligations 
should  consider  the  adoption  of 
disclosure  guidelines  to  ensure 
compliance  with  the  anti-fraud 
provisions  of  the  federal  securities  laws; 
this  proposal  does  not  preclude 
consideration  of  formal  disclosure 
policy  by  the  bank  regulatory  agencies. 
Any  of  the  liabilities  which  are  issued 
and  represented  by  mortgage-backed 
bonds,  collateralized  mortgage 
obligations,  or  other  similar  obligations 
backed  by  mortgages  or  other  assets 
also  would  be  exempted  (S  354.2(a)(ll)). 
Finally,  the  proposed  regulation,  at 
§  354.2(a)(14).  would  exempt  any  such 
liabilities  which  represent  the  liability  of 
an  insured  branch  of  a  foreign  bank  to 
any  other  ofiHIce.  branch,  agency,  or 
wholly-ovtmed  subsidiary  of  the  same 
foreign  bank.  This  provision  would  be 
included  here  simply  because  such 
liabilities  are  neither  insurable  nor 
assessable.  See  12  CFR  330.1(d)(3). 
346.22. 

More  generally,  the  proposed 
regulation  would  allow  one  of  the 
covered  liabilities  to  be  exempted  if  the 
liability  is  subordinated  to  the  claims  of 
all  creditors,  including  depositors  as 
well  as  general  creditors  (5  354.2(a)(7)). 
It  would  provide  an  exemption  for  one 
of  the  designated  liabilities  when  it  is 
issued  as  a  part  of  a  transaction  solely 
for  the  purchase  or  lease  of  business 
premises,  equipment,  supplies,  or 
business  services  for  the  bank 
(S  354.2(a)(9)).  Comment  is  specifically 
requested  on  whether  such  liabilities 
issued  to  third  parties  not  directly 
involved  in  the  transaction  should  be 
included  in  the  exemption. 

The  FDIC  is  interested  in  any 
comments  on  the  proposal.  Particularly, 
the  FDIC  invites  comments  on  whether 
or  not  any  of  the  liabilities  defined  as 
deposits  under  this  regulation  should  or 
should  not  be  considered  deposits,  as 
well  as  whether  liabilities  not  covered 
should  be.  In  general,  we  are  also 
interested  in  comments  concerning  the 
usage  of  any  such  instruments.  The 
FDIC  anticipates  that  any  final 
regulation  on  this  subject  would  be 
effective  immediately  and  would  be 
applicable  to  ail  offerings  in  existence 
on  the  publication  of  the  regulation  in 
the  Federal  Register.  Comment  is 
specifically  invited,  however,  on 
whether  the  effective  date  should  be 


delayed  in  its  appHcation  to  any  specific 
transactions.* 


Initial  Regulatory  Flexibility  Analysis 

This  action  is  being  taken  because  the 
FDIC  believes  that  the  liabilities 
concerned  are  in  fact  deposits  by 
general  usage  and  that  they  should  be 
assessed.  The  deposit  insurance  scheme 
depends  on  the  fact  that  assessments 
are  paid  on  total  deposits  held  by 
insured  banks,  not  just  on  deposits  of 
less  than  $100,000  or  on  deposits  which 
will  be  paid  in  full.  The  FDIC  believes 
that  the  great  prevalence  of  the 
offerings,  which  are  for  all  practical 
purposes  identical  but  which  in  some 
cases  are  called  deposits  and  in  others 
not,  is  highly  misleading  and  detrimental 
to  the  banking  system  in  general. 
Further,  the  FDIC  believes  that  if  a  bank 
issuing  these  instruments  fails,  there  is  a 
strong  likelihood  that  the  FDIC  will  be 
required,  because  a  predominance  of 
bank  failures  are  handled  by  purchase 
and  assumption  transactions  in  which 
all  general  liabilities  are  assumed,  to 
accord  these  instruments  the  benefit  of 
insurance  coverage  whether  or  not  they 
currently  are  defined  as  deposits. 

This  action  is  based  primarily  on  12 
U.S.C.  1813(y)(5)  which  allows  for  the 
inclusion  of  deposit  liabilities  not 
specifically  enumerated  in  12  U.S.C. 
1813(/)  (1)  through  (4).  In  addition.  12 
U.S.C.  1819  (Tenth)  provides  a  basis  for 
this  action.  Since  all  insured  banks  will 
be  ejected  by  this  regulation,  all 
insured  banks,  whether  they  be  large  or 
small,  will  have  the  same 
responsibihties  under  the  regulation  and 
will  pay  assessments  at  the  same 
assessment  rate,  although  banks  with 
more  deposits  will  of  course  pay  greater 
assessements.  It  is  the  FDICs  belief, 
however,  that  currently  most  small 
banks  are  not  issuing  deposit  notes, 
although  they  may  be  issuing  others  of 
the  liabilities  proposed  to  be  covered  by 
this  regulation.  The  regulation  has  no 
specific  reporting  requirements,  other 
than  those  reporting  requirements  which 
are  required  for  every  deposit 


■  For  instances,  proposed  {  354.2(a)(7)  requires 
that  a  liability  be  subordinated  to  all  creditors,  not 
just  depositors,  in  order  to  be  excluded  from  the 
deposit  base.  The  FDIC  is  interested  in  whether 
(and  in  what  quantity)  there  are  existing  liabilities 
which  are  subordinated  only  to  depositors.  Further, 
since  some  notes  subordinated  to  depositors  may 
have  been  incldued  in  the  computation  of  an 
institution's  capital  and  the  proposal  would  count 
such  liabilities  and  others  not  subordinated  to  all 
creditors  as  deposits,  the  FDIC  is  interested  in 
receiving  comment  on  whether  such  practices 
present  significant  operational  questions.  Finally, 
comment  is  invited  on  whether  a  phase-in  of  the 
regulation's  applicability  to  Kabilities  sutxirdinated 
only  to  depositors  is  warranted. 
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SpeciScally.  the  Call  Report  will  be 
affected,  but  it  will  not  include  liabilities 
not  already  covered  by  existing  portions 
of  the  report.  No  new  skills  or  other 
activities  will  be  required  by  the  bank. 
Since  the  question  of  which  liabilities 
constitute  deposits  for  assessment 
purposes  is  uniform  for  insured  banks, 
there  is  no  possibility  for  a  tiered 
approach,  because  payment  is  a  fixed 
percentage  of  total  deposits. 
Accordin^y,  because  smaller  banks 
have  fewer  total  deposits,  they  pay  less 
in  deposit  insurance  assessments. 

In  addition,  pursuant  to  the  FDIC's 
statement  of  policy  on  the  drafting  of 
regulations,  and  to  the  foregoing 
discussion,  it  has  been  determined  that 
a  cost-beneBt  analysis,  including  a  small 
bank  impact  statement  is  not  required. 

List  of  Subjects  in  12  CFR  Part  354 

Assessments.  Banks,  banking,  Bank 
deposit  insurance. 

For  the  reasons  stated  in  this  notice, 
and  pursuant  to  the  FDIC's  authority 
under  section  3(/)(5)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(/)(5).  the  FDIC  proposes  to  add  12 
CFR  Pat  354  to  read  as  follows: 

PART  354— DEPOSIT  LIABILITIES 

354.1  Purpose. 

354.2  DeposiU  by  general  usage. 
Authority:  12  U.S.C  1813. 1S19  (Tenth). 

§  354.1    PurpoM. 

Section  3(/)  (1)  through  (4)  of  the 
Federal  Deposit  Insurance  Act,  12  U.S.C. 
1813(7)  (1)  through  (4),  delRnes  certain 
transactions  to  be  deposits.  In  addition, 
section  3[I)[5]  of  the  Federal  Deposit 
Insurance  Act,  1813(/}(5).  gives  the  FDIC 
the  power,  after  consultation  with  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Comptroller  of 
the  Currency,  to  find  and  prescribe  by 
regulation  that  other  obligations  are 
deposit  liabilities  by  general  usage.  This 
part  finds  and  prescribes  certain 
liabilities,  unless  excepted,  to  be 
deposits.  Such  liabilities  must  be  direct 
obligations  of  the  insured  bank  itself: 
obligations  of  a  subsidiary  or  other 
affiliated  entity  of  the  insured  bank  are 
not  deposits.  Any  deposit  liability  under 
this  part  exists  as  a  supplement  or 
complement  to  the  statutory  definitions. 
and  no  exceptions  to  this  part  can 
override  the  fact  that  a  liability  is  a 
deposit  under  the  statutory  definitions. 
In  addition,  liabilities  which  are  not 
deposits  or  are  excluded  from  the 
assessment  base  because  of  a  specific 
statutory  exclusion,  such  as 
international  banking  facility  deposits 
[see  12  U.S.C.  1813i;)(5)(B)),  are  not 
covered  by  this  part. 


§354^    DaptMlts  by  swwral  usage. 

The  following  direct  obligations  of  an 
insured  bank  are  deposits  by  general 
usage  for  purposes  of  12  U.S.C. 
1813(/)(5): 

(a)  Any  liability  of  the  insured  bank 
on  any  promissory  note,  bond, 
acknowledgement  of  advance,  or  similar 
obligation  that  is  issued  or  undertaken 
by  the  insured  bank  as  a  means  of 
obtaining  funds,  except  any  obligation 
that: 

(1)  Is  issued  or  undertaken  and  held 
for  the  account  of  a  Federal  Reserve 
Bank,  which  arises  from  a  borrowing  of 
proceeds  from  a  Federal  Reserve  Bank 
or  a  transfer  of  deposit  credit  in  a 
Federal  Reserve  Bank,  or  which 
represents  other  transactions  by  the 
insured  bank  with  a  Federal  Reserve 
Bank; 

(2)  Involves  the  insured  bank's 
borrowing  (federal  funds  purchased)  of 
immediately  available  funds  for  one 
business  day  or  under  a  continuing 
contract  (as  those  terms  are  used  in  the 
Instructions  to  the  Report  of  Condition), 
regardless  of  the  nature  of  the  contract 
or  collateral,  if  any; 

(3)  Represents  a  borrowing  by  the 
insured  bank  for  another  depository 
institution  of  immediately  available 
funds  which  matures  in  more  than  one 
business  day  (as  those  terms  are  used  in 
the  Instructions  to  the  Report  of 
Condition); 

(4)  Arises  from  election  of  the  Note 
Option  by  the  insured  bank  acting  as  a 
Treasury  tax  and  loan  depository 
pursuant  to  regulations  of  the 
Department  of  the  Treasury; 

(5)  Arises  from  an  advance  of  funds  to 
the  insured  bank  from  a  Federal  Home 
Loan  Bank  or  from  the  Federal  Savings 
and  Loan  Insurance  Corporation; 

(6)  Arises  from  a  transfer  of  direct 
obligations  of  another  entity  that  the 
insured  bank  is  obUgated  to  repurchase; 

(7)  Is  subordinated  to  the  claims  of 
creditors,  including  depositors  and 
general  creditors; 

(8)  Arises  from  the  creation  by  the 
insured  bank  of  its  banker's  acceptance; 

(9)  Is  issued  as  part  of  a  transaction 
solely  for  the  purchase  or  lease  of  the 
bank's  own  business  premises, 
equipment,  supplies,  or  business 
services; 

(10)  Arises  from  the  retention  by  the 
insured  bank  of  the  risk  in  an  asset  or 
pool  of  assets  sold  to  third  parties; 

(11)  Is  represented  by  mortgage- 
backed  bonds,  collateralized  mortgage 
obligations,  and  other  similar 
obligations  backed  by  mortgages  or 
other  assets  which  are  issued  or 
undertaken  by  the  insured  bank; 


(12)  Arises  from  an  obligation  to 
purchase  assets  sold  by  the  insured 
bank  which  it  does  not  own  (commonly 
known  as  "short  positions"); 

(13)  Arises  from  obligations  resulting 
when  the  insured  bank  undertakes  to 
sell  or  deliver  securities  to,  or  purchase 
securities  for  the  account  of,  any 
customer  (including  another  depository 
institution)  and  involving  either  the 
receipt  of  funds  by  the  bank,  regardless 
of  the  use  of  the  proceeds,  or  a  debit  to 
the  account  of  the  customer  before  the 
securities  are  delivered  (commonly 
known  as  "due  bills");  or 

(14)  Is  a  liability  of  a  United  States 
branch  of  a  foreign  bank,  the  deposits  of 
which  are  insured  in  accordance  with 
the  provisions  of  the  Federal  Deposit 
Insurance  Act,  to  another  office,  branch, 
agency,  or  wholly  owned  subsidiary  of 
the  same  foreign  bank. 

(b)  [Reserved]. 

By  Order  of  the  Board  of  Directors.  Dated 
at  Washington.  DC  this  16th  day  of 
November.  1988. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc  88-27014  Filed  11-23-88;  8:45  am] 
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VETERANS  ADMINISTRATION 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

38  CFR  Part  17 

Contract  Medical  Care;  Non-Federal 
Hospital  Payment/Reimbursement 
Rates 

agency:  Veterans  Administration  and 

Department  of  Health  and  Human 

Services. 

ACTION:  Proposed  regulation. 

summary:  The  Veterans  Administration 
(VA)  and  the  Department  of  Health  and 
Human  Services  (HHS)  are  jointly 
proposing  to  amend  VA's  medical  series 
of  regulations  to  carry  out  provisions  of 
Pub.  L  99-576,  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986.  This  measure 
requires  the  VA  to  publish  regulations  in 
conjunction  with  the  Department  of 
Health  and  Human  Services  (HHS), 
describing  the  admission  practices, 
payment  methodology  and  amounts  for 
non-Federal  public  and  private  hospital 
care  provided  at  VA  expense.  Payment 
methodology  and  amounts  will  be  based 
on  rates  allowed  by  Medicare  under  the 
Prospective  Payment  System  for  similar 
services  to  Medicare  beneficiaries. 


Separately.  HHS  is  also  publishing 
regulations  to  implement  section  233  of 
Pub.  L.  99-576  to  reflect  the  requirement 
that  in  order  to  participate  in  the 
Medicare  program,  hospitals  must  agree 
to  provide  needed  hospital  care  to 
veterans  and  receive  payment  in 
accordance  with  the  methodology 
established  in  these  regulations. 
DATES:  Comments  must  be  received  on 
or  before  December  27. 1988.  Comments 
will  be  available  for  public  inspection 
until  January  4.  1989.  It  is  proposed  to 
make  these  regulations,  if  promulgated, 
effective  30  days  after  final  approval. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments,  suggestions 
or  objections  regarding  this  proposed 
regulation  to:  Administrator  of  Veterans 
Affairs  (271A),  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit.  Room  132,  of  the  above 
address  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays)  imtil  January  4, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  C.  Tryhus.  Chief,  Policies  and 
Procedures  Division,  Medical 
Administration  Service.  Department  of 
Medicine  and  Surgery.  Veterans 
Administration.  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
2504. 
SUPPLEMENTARY  INFORMATION:  The 

Administrator  of  Veterans  Affairs  and 
the  Secretary  of  Health  and  Human 
Services  jointly  propose  to  amend 
applicable  regulations  in  38  CFR  Part  17 
to  implement  Section  233  of  Pub.  L  99- 
576  which  requires  that  any  hospital  that 
agrees  to  participate  in  the  Medicare 
program  and  accept  Medicare  patients 
must  also  agree  to  provide  needed 
hospital  care  to  VA  patients  and  accept 
payment  from  VA  in  an  amoimt 
determined  by  the  Federal  Government. 
Many  hospitals  already  accept  VA 
patients,  but  the  law  will  help  assure 
that  they  will  continue  to  do  so.  The 
public  law  also  requires  the  VA  to 
publish  the  methodology  the  VA  will  use 
to  pay  for  non-Federal  hospital  care 
provided  to  veterans. 

In  certain  circumstances,  the  VA 
authorizes  eligible  veterans  to  receive 
hospital  care  in  non-VA  facilities.  Under 
38  CFR  17.50d.  the  VA  may  authorize 
this  non-VA  hospital  care  either  prior  to 
the  date  the  veteran  is  first  admitted  to 
the  non-VA  facility  or,  in  an  emergency, 
within  the  first  72  hours  of  the  veteran's 
hospitalization. 

In  circumstances  where  the  VA  has 
not  been  notified  within  72  hours  of  the 
emergency  admission,  38  U.S.C.  628 
authorizes  VA  to  pay  the  provider  or  to 


reimburse  the  veteran  for  the  cost  of 
hospital  care  for  any  condition  of  a 
veteran  rated  permanently  and  totally 
disabled  because  of  a  service-connected 
disability,  or  of  the  emergency 
admission  of  a  veteran  for  treatment  of 
a  service-connected  disability  or  for 
certain  other  conditions  in  very  limited 
circumstances.  This  proposed  regulation 
establishes  the  methodology  the  VA  will 
use  to  compute  amounts  paid  or 
reimbursed  in  these  situations. 

The  VA  historically  has  paid  for 
hospital  care  furnished  by  community 
hospitals  in  the  amount  the  non-Federal 
hospital  certifies  is  the  usual  and 
customary  charge  to  the  community  for 
the  same  service.  In  practice,  the  result 
has  been  that  the  VA  has  paid  all  billed 
charges  in  full. 

The  proposed  regulation  would  carry 
out  the  policy  set  in  Pub.  L.  99-576  and 
establish  that  community  hospitals 
would  be  reimbursed  in  a  manner 
similar  to  the  Medicare  program  using  a 
methodology  based  on  payment  rates 
established  by  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human' 
Services,  under  its  Diagnosis-Related 
Groups  (DRG-based)  prospective 
payment  system.  Payment  would  be 
determined  by  the  HCFA  PRICER  for 
each  hospital  discharge.  Under  this 
payment  methodology  VA  would  use  the 
most  current  Medicare  Grouper, 
geometric  mean  length  of  stay,  outlier 
thresholds,  and  DRG  relative  weighting 
factors  (within  the  meaning  of  those 
terms  as  used  in  Medicare  regulations). 
Medicare  pays  hospitals  the  "net"  DRG 
rate,  i.e.,  the  DRG  rate  less  Medicare 
deductible  and  co-insurance  amounts. 
The  regulation  will  make  it  clear  that 
veterans  will  not  be  required  to  pay 
deductible  or  co-insurance  amounts 
appUcable  to  Medicare  beneficiaries. 
"Therefore,  the  VA  will  pay  non-Federal 
hospitals  the  full  DRG  rate  without 
regard  to  any  other  copayments  or 
deductibles  not  applicable  to  the  VA 
required  by  any  other  Federal  law. 
Payment  by  VA  on  behalf  of  a  veteran 
for  care  authorized  by  VA  shall 
constitute  payment  in  full.  Acceptance 
of  such  monies  by  any  provider  or  agent 
thereof  shall  constitute  acceptance  of 
payment  in  full  and  agreement  not  to 
charge  a  veteran  or  his  or  her  health 
care  insurer  for  any  authorized  inpatient 
services  for  which  payment  is  made  by 
theVA. 

Pursuant  to  and  in  furtherance  of  the 
provisions  of  section  233  of  Pub.  L.  99- 
576,  the  proposed  regulation  would 
require  Medicare  participating  hospitals 
to  agree  to  accept  veterans  for  care 
authorized  by  the  VA  as  a  condition  of 
participation  in  the  Medicare  program. 


The  VA  shall  report  any  instances  of  a 
non-Federal  hospital's  failure  to  accept 
veterans  for  care  authorized  by  the  VA 
to  the  Secretary  of  Health  and  Human 
Services.  Periodic  reports  are  required  to 
the  Congress  of  any  such  episodes. 

In  the  case  of  a  hospital  having  an 
established  agreement  or  contract  with 
the  VA  for  the  mutual  use  or  exchange 
of  use  of  specialized  medical  resources 
under  38  U.S.C.  5053,  all  services  and 
supplies  provided  under  such  agreement 
or  contract  will  be  paid  at  rates  in 
accordance  with  the  terms  of  the 
agreement  or  contract. 

If  a  non-Federal  hospital  transfers  a 
veteran,  the  proposed  regulation 
provides  that  the  VA  will  pay  the 
transferring  hospital  a  "per  diem"  rate 
(i.e..  the  prospective  payment  rate 
divided  by  the  average  length  of  stay  for 
the  specific  DRG  into  which  the  case 
falls)  for  each  day  the  veteran  was 
hospitalized.  The  per  diem  rate  would 
be  determined  by  the  HCFA  PRICER. 
Total  payment  to  the  transferring 
hospital  would  not  exceed  the  full  DRG 
rate. 

"Outliers"  are  cases  involving 
patients  who  experience  extremely  long 
hospital  stays  or  incur  very  high  costs 
compared  to  other  patients  in  the  same 
DRG.  Outliers  can  be  "day"  outliers  or 
"cost"  outliers.  The  day  outlier  is  a  case 
involving  a  patient  whose  length  of  stay 
falls  outside  the  "DRG  length-of-stay 
outlier  threshold"  for  the  specific  DRG, 
and  a  cost  outlier  involves  a  patient 
whose  cost  of  care  exceeds  a  cost 
outlier  threshold.  HCFA  has  established 
a  different  DRG  length  of  stay  outlier 
threshold  foi  each  DRG.  Under  this 
proposed  regulation,  a  per  diem 
payment  for  day  outliers  would  be  made 
in  addition  to  the  full  DRG  rate  for  each 
day  of  care  beyond  the  DRG  outlier 
threshold.  The  per  diem  rate  would  be 
determined  by  the  HCFA  PRICER.  The 
VA  proposes  to  compute  "cost  outlier 
cases"  by  using  the  HCFA  PRICER. 
Hospitals  would  be  paid  either  the  cost 
outlier  or  day  outlier,  but  not  both.  The 
outlier  resulting  in  the  greater  payment 
will  be  used.  This  outlier  payment  policy 
corresponds  to  the  outlier  payment 
policy  in  effect  for  the  Medicare 
program  as  set  forth  in  Subpart  F  of  42 
CFR  Part  412. 

The  VA  will  pay  hospitals  and 
distinct  part  hospital  units  excluded  by 
Medicare  from  the  DRG-based 
prospective  payment  system,  as  well  as 
hospitals  that  do  not  participate  in 
Medicare  on  the  basis  of  reasonable 
cost  which  will  be  calculated  as  a 
percentage  of  billed  charges.  HCFA  hns 
determined  that  the  national  ratio  of 
Medicare  inpatient  operating  cost  to 
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charges  is  0.64.  Hence,  the  VA  will 
reimburse  hospitals  at  rates  that  are  64 
percent  of  billed  charges  where  billed 
charges  are  reasonable,  usual, 
customary  and  not  in  excess  of  rates 
charged  the  general  public  for  similar 
services  in  the  community  (unless  the 
VA  has  negotiated  to  pay  a  hospital  at 
lower  rates). 

The  DRG  rate  associated  with  each 
discharge  and  paid  to  hospitals  serves 
as  total  payment  for  inpatient  operating 
costs  for  all  items  and  services 
furnished,  other  than  physicians' 
services  furnished  to  individual  patients. 
These  include  operating  costs  for  routine 
services,  ancillary  services,  and 
intensive  care  type  unit  services. 
However,  the  Medicare  DRG  rate  does 
not  currently  cover  capital-related  costs 
and  the  costs  of  direct  medical 
education  of  health  care  professionals. 
Therefore,  imder  the  proposed 
regulation,  the  VA  would  pay  hospitals, 
in  addition  to  the  full  DRG  rate,  a  fixed 
additional  amount  to  cover  capital- 
related  and  educational  costs.  A  fixed 
percentage  add-on  will  be  applied  in  an 
effort  to  recognize  the  additional  costs 
incurred  by  hospitals  that  are  not 
included  in  the  DRG  rate  and.  at  the 
same  time,  reduce  to  a  minimum  the 
administrative  burden  associated  with 
the  revised  payment  system.  The 
amount  for  capital  expense  would  be  9 
percent  of  the  DRG  rate  (including 
outlier  payments)  for  each  discharge. 
The  9  percent  add-on  reflects  the  best 
estimate  of  capital  expenses  expressed 
as  a  percentage  of  DRG  and  outlier 
payments. 

The  amount  for  direct  medical 
education  (i.e.,  graduate  medical 
education,  nursing  education,  and  allied 
health  education)  will  be  based  on  the 
interns/residents  ratio  (IR)  contained  in 
the  HCFA  PRICER.  For  IR  ratios  above 
0.25  the  amount  will  be  12  percent  of  the 
DRG  rate  (including  outlier  payments) 
for  each  discharge.  For  IR  ratios  greater 
than  0  and  less  than  or  equal  to  .25.  the 
amount  will  be  4  percent  of  the  DRG 
rate  (including  outlier  payments)  for 
each  discharge.  These  percentages  are 
approximations  of  the  costs  incurred  by 
hospitals  with  graduate  medical 
education  programs  of  various  sizes.  For 
providers  with  IR  ratio  of  0  but  with  a 
training  program  in  nursing  or  a:i  allied 
health  profession,  the  amount  v/ill  be  1 
percent  of  the  DRG  rate  (including 
outlier  payments)  for  each  discharge. 
The  percentage  adjustments  for  the 
costs  of  capital  and  medical  education 
are  based  on  data  from  Medicare  cost 
reports  for  fiscal  years  beginning  on  or 
after  October  1, 1985.  and  before 
September  30, 1986.  These  add-on  rates 


will  be  reevaluated  periodically  based 
on  data  from  later  cost  reporting 
periods.  In  the  case  of  a  transfer,  the 
amount  for  each  would  be  made 
according  to  the  above  methodology 
based  on  the  per  diem  rate  payment. 

Care  furnished  by  non-Federal 
hospitals  in  the  Commonwealth  of 
Puerto  Rico  and  hospitals  in  New  Jersey 
and  Maryland  would  be  paid  by  the  VA 
using  the  same  methodology  contained 
in  the  HFCA  PRICER. 

This  amendment  to  VA  regulations  is 
considered  non-major  under  the  criteria 
of  Executive  Order  12291,  entitled 
Federal  Regulation.  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  it  will  not  result  in 
major  increases  in  costs  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions,  nor  will  it  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  VA  estimates  that 
adoption  of  these  proposed  regulations 
will  have  an  annual  effect  on  the 
economy  of  approximately  $4  million. 

The  Administrator  of  Veterans  Affairs 
and  the  Secretary  of  Health  and  Human 
Services  certify  that  this  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  this  regulation  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  as  follows:  No  new  regxilatory, 
paperwork,  or  administrative  burdens 
are  imposed.  The  VA.  unlike  Medicare, 
is  not  requiring  health  care  facilities  to 
have  an  agreement  with  Utilization  and 
Quality  Control  Peer  Review 
Organizations  or  to  provide  physician 
certification  as  to  the  continued  need  for 
hospitalization.  Also,  any  monetary 
impact  on  small  entities  would  be 
insignificant  because  of  the  minimal  part 
of  the  overall  operation  and  income 
which  this  activity  represents  to  any  one 
medical  facility.  The  VA  estimates  that 
adoption  of  this  amendment  would 
affect  payment  and/or  reimbursement 
made  by  the  VA  for  only  about  15.000 
episodes  of  non-VA  hospital  care 
annually  furnished  nationwide  to 
eligible  veterans.  When  this  number  of 
admissions  is  spread  across  the  nation's 
7,000  hospitals,  all  of  which  are  potential 
providers  of  such  care,  it  is  apparent 


that  no  single  hospital  will  be 
significantly  affected. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.009. 
64.010.  64.011. 

List  of  Subjecto  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse,  Foreign  relations, 
Government  contracts.  Grants 
programs-health.  Health  care.  Health 
facilities.  Health  professions, 
Incorporation  by  reference.  Medical 
devices.  Medical  research.  Mental 
health  programs,  Nursing  homes, 
Philippines,  Veterans. 

Approved:  March  18, 1988. 
Thomas  K.  Tumage, 
Administrator. 
October  24, 1988. 
Otis  R.  Bowen, 

Secretary.  Department  of  Health  and  Human 
Services. 

Title  38  CFR  Part  17.  MEDICAL,  is 
proposed  to  be  amended  to  read  as 
follows: 

PAFTT  17— [AMENDED] 

1.  The  authority  citation  for  §  17.50e  is 
revised  to  read  as  follows: 

§  17.50e    Use  of  hospitals  under  stuMing 

agreements. 

***** 

(Authority:  38  U.S.C.  5053). 

2.  Section  17.50f  is  revised  to  read  as 
follows: 

§  17.50f    Payment  for  autttorlzed  public  or 
private  hospital  care. 

Payment  for  public  or  private  hospital 
care  authorized  under  §  17.50b  of  this 
part  shall  be  based  on  a  prospective 
payment  system  similar  to  that  used  in 
the  Medicare  program  for  paying  for 
similar  inpatient  hospital  services  in  the 
community.  Payment  shall  be  made 
using  the  Health  Care  Financing 
Administration  (HCFA)  PRICER  for  each 
diagnosis-related  group  (DRG) 
applicable  to  the  episode  of  care. 

(a)  Payment  shall  be  made  of  the  full 
prospective  payment  amount  per 
discharge,  as  determined  according  to 
the  methodology  in  Subpart  D  or  G  of  42 
CFR  Part  412,  as  appropriate. 

(b)(1)  In  the  case  of  a  veteran  who 
was  transferred  to  another  facility 
before  completion  of  care,  the  VA  shall 
pay  an  amount  calculated  by  the  HCFA 
PRICER  for  each  patient  day  of  care,  not 
to  exceed  the  full  DRG  rate  as  provided 
in  paragraph  (a)  of  this  section.  The 
hospital  that  ultimately  discharges  the 
patient  will  receive  full  DRG  payment. 

(2)  In  the  case  of  a  veteran  who  has 
transferred  from  a  hospital  and/or 


distinct  part  unit  excluded  by  Medicare 
from  the  DRG-based  prospective 

1  payment  system  and  hospitals  that  do 
J  not  participate  in  Medicare,  the  hospital 

1  will  receive  a  payment  for  each  patient 
day  of  care  not  to  exceed  the  amount 
provided  in  paragraph  (i)  of  this  section. 

(c)  The  VA  shall  pay  the  providing 
facility  the  full  DRG-based  rate  or 
reasonable  cost  without  regard  to  any 
copayments  or  deductible  required  by 
any  Federal  law  that  is  not  applicable  to 
the  VA. 

(d)  If  the  cost  or  length  of  a  veteran's 
care  exceeds  an  applicable  threshold 
amount,  as  determined  by  the  HCFA 
PRICER  program,  the  VA  shall  pay,  in 
addition  to  the  amount  payable  under 
paragraph  (a)  of  this  section,  an  outlier 
payment  calculated  by  the  HCFA 
PRICER  program,  in  accordance  with 
Subpart  F  of  42  CFR  Part  412. 

(e)  In  addition  to  the  amount  payable 
under  paragraph  (a)  of  this  section,  VA 
shall  pay,  for  each  discharge,  an  amount 
to  cover  the  non-Federal  hospital's 
capital  costs  and  educational  costs, 
calculated  by: 

(1)  Taking  9  percent  of  amounts 
payable  under  paragraphs  (a)  and  (d)  of 
his  section  for  capital  costs  and  12 
percent  of  amounts  payable  under 
paragraphs  (a)  and  (d)  of  this  section  for 
education  costs,  if  the  IR  ratio  is  above 
0.25,  4  percent  if  the  hospital's  IR  ration 
contained  in  the  HCFA  PRICER  is 
greater  than  0  and  less  than  or  equal  to 
0.25;  and  1  percent  if  the  IR  ratio  is  0  and 
the  hospital  has  a  training  program  in 
nursing  or  an  allied  health  profession. 

(2)  In  the  case  of  a  veteran  who  was 
transferred  to  another  facility  before 
completion  of  care,  by  taking  9  percent 
of  amounts  payable  un9ler  paragraphs 
(b)  and  (d)  of  Oiis  section  for  capital 
costs  and  12  percent  of  the  amounts 
payable  under  paragraphs  (b)  and  (d)  of 
this  section  for  education  costs  if  the  IR 
ratio  is  above  0.25,  4  percent  if  the 
hospital's  IR  ratio  contained  in  the 
HCFA  PRICER  is  greater  than  0  and  less 
than  or  equal  to  0.25;  and  1  percent  if  the 
IR  ratio  is  0  and  the  hospital  has  a 
training  program  in  nursing  or  an  allied 
health  profession. 

(f)  Paj-ment  shall  be  made  only  for 
those  services  authorized  by  the  VA. 

(g)  Payments  made  in  accordance 
with  this  section  shall  constitute 
payment  in  full  and  the  provider  or 
agent  for  the  provider  may  not  impose 
any  additional  charge  on  a  veteran  or 
his  or  her  health  care  insurer  for  any 
inpatient  services  for  which  payment  is 
made  by  the  VA. 

(h)  Medical  services  not  included  in 
inpatient  operating  costs  which  the  DRG 
covers  (42  CFR  Part  412)  shall  be  paid 
only  to  the  extent  they  are  reasonable 


and  not  in  excess  of  rates  or  fees  the 
provider  of  services  charges  the  general 
public  for  similar  services  in  the 
community. 

(i)  Hospitals  or  distinct  part  hospital 
units  excluded  from  the  prospective 
payment  system  by  Medicare  and 
hospitals  that  do  not  participate  in 
Medicare  will  be  paid  64  percent  of  the 
billed  charges  that  are  reasonable, 
usual,  customary,  and  not  in  excess  of 
rates  or  fees  the  hospital  charges  the 
general  public  for  similar  services  in  the 
community. 

(Authority:  Sec.  233,  Pub.  L  9»-576) 

3.  Section  17.87  is  revised  to  read  as 
follows: 

§  17.87    Allowable  rates  and  fees. 

When  it  has  been  determined  that  a 
veteran  has  received  public  or  private 
hospital  care,  the  expenses  of  which 
may  be  paid  or  reimbursed  under  §  17.80 
of  this  part,  the  payment  of  such 
expenses  shall  be  based  on  a 
prospective  pajTnent  system  similar  to 
that  used  in  the  Medicare  program  for 
paying  for  similar  inpatient  hospital 
services  in  the  community.  Payment 
shall  be  made  by  using  the  HCFA 
PRICER  for  each  diagnosis-related  group 
(DRG)  applicable  to  the  episode  of  care. 

(a)  Payment  shall  be  made  of  the  full 
prospective  payment  amount  per 
discharge,  as  determined  according  to 
the  methodology  in  Subpart  D  or  G  of  42 
CFR  Part  412,  as  appropriate. 

(b)(1)  In  the  case  of  a  veteran  who 
was  transferred  to  another  facihty 
before  completion  of  care,  the  VA  shall 
pay  an  amount  calculated  by  the  HCFA 
PRICER  for  each  patient  day  of  care,  not 
to  exceed  the  full  DRG  rate  as  provided 
in  paragraph  (a)  of  this  section.  The 
hospital  that  ultimately  discharges  the 
patient  will  receive  the  full  DRG 
payment. 

(2)  In  the  case  of  a  veteran  who  has 
transferred  from  a  hospital  and/or 
distinct  part  unit  excluded  by  Medicare 
from  the  DRG-based  prospective 
payment  system  and  hospitals  that  do 
not  participate  in  Medicare,  the  hospital 
will  receive  a  payment  for  each  patient 
day  of  care  not  to  exceed  that  provided 
in  paragraph  (i)  of  this  section. 

(c)  The  VA  shall  pay  the  providing 
facility  the  full  DRG-based  rate  without 
regard  to  any  copayments  or  deductible 
required  by  any  Federal  law  that  is  not 
applicable  to  the  VA. 

(d)  If  the  cost  or  length  of  a  veteran's 
care  exceeds  an  applicable  threshold 
amount,  as  determined  by  the  HCFA 
PRICER  program,  the  VA  shall  pay,  in 
addition  to  the  amount  payable  under 
paragraph  (a)  of  this  section,  an  outlier 
payment  calculated  by  the  HCFA 


PRICER  program,  in  accordance  with 
Subpart  F  of  42  CFR  Part  412. 

(e)  In  addition  to  the  amount  payable 
under  paragraph  (a)  of  this  section.  VA 
shall  pay,  for  each  discharge,  an  amount 
to  cover  the  non-Federal  hospital's 
capital  costs  and  education  costs, 
calculated  by: 

(1)  Taking  9  percent  of  amounts 
payable  under  paragraphs  (a)  and  (d)  of 
this  section  for  capital  costs  and  12 
percent  of  amounts  payable  under 
paragraphs  (a)  and  (d)  of  this  section  for 
education  costs  if  the  IR  ratio  is  above 
0.25;  4  percent  if  hospital's  IR  ratio 
contained  in  the  HCFA  PRICER  is 
greater  than  0  and  less  than  or  equal  to 
0.25;  and  1  percent  if  the  IR  ratio  is  0  and 
the  hospital  has  a  training  program  in 
nursing  or  an  allied  health  profession. 

(2)  In  the  case  of  a  veteran  who  was 
transferred  to  another  facility  before 
completion  of  care,  by  taking  9  percent 
of  amounts  payable  under  paragraphs 
(b)  and  (d)  of  this  section  for  capital 
costs  and  12  percent  of  the  amounts 
payable  under  paragraphs  (b)  and  (d)  of 
this  section  for  education  costs  if  the  IR 
ratio  is  above  0.25;  4  percent  if  the 
hospital's  IR  ratio  contained  in  the 
HCFA  PRICER  is  greater  than  0  and  less 
than  or  equal  to  0.25;  and  1  percent  if  the 
IR  ratio  is  0  and  the  hospital  has  a 
training  program  in  nursing  or  an  aUied 
health  profession. 

(f)  Payment  shall  be  made  only  for 
those  services  authorized  by  the  VA. 

(g)  Payment  by  VA  shall  constitute 
payment  in  full  and  the  provider  or 
agent  for  the  provider  may  not  impose 
any  additional  charge  on  a  veteran  or 
his  or  her  health  care  insurer  for  any 
inpatient  services  for  which  payment  is 
made  by  the  VA. 

(h)  Medical  services  not  included  in 
inpatient  operating  costs  which  the  DRG 
covers  (42  CFR  Part  412)  shall  be  paid  or 
reimbursed  only  to  the  extent  they  are 
reasonable  and  not  in  excess  of  rates  or 
fees  the  hospital  or  provider  of  services 
charges  the  general  pubhc  for  similar 
services  in  the  community. 

(i)  Hospital  or  distinct  part  hospital 
units  excluded  from  the  prospective 
payment  system  by  Medicare  and 
hospitals  that  do  not  participate  in 
Medicare  will  be  paid  64  percent  of  the 
billed  charges  that  are  reasonable, 
usual,  customary,  and  not  in  excess  of 
the  rates  or  fees  the  hospital  charges  the 
general  public  for  similar  ser\ices  in  the 
community. 

(Authority:  Sec.  233.  Pub.  L.  99-576) 

[PR  Doc.  88-27167  Filed  11-23-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3471-2) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado;  Stack 
Height  Demonstration  Analysis 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  EPA  is  today  proposing  to 
approve  the  stack  height  demonstration 
analysis  for  the  State  of  Colorado.  All 
states  were  required  to  review  their 
State  Implementation  Plan  (SIP)  for 
consistency  within  nine  months  of  final 
promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  document  that 
Colorado  has  satisfied  its  obligation 
under  section  406  of  the  Clean  Air  Act 
(CAA)  to  review  their  SIPs  with  respect 
to  EPA's  revised  stack  height 
regulations.  The  stack  height  regulations 
were  challenged  by  the  Natural 
Resource  Defense  Council  and  resulted 
in  the  remand  of  three  provisions  of  the 
regulation  to  EPA  for  reconsideration. 
Because  none  of  the  sources  in  the 
demonstration  analysis  receive  credit 
under  the  provisions  remanded  to  EPA. 
EPA  is  going  forth  with  this  action.  (EPA 
proposed  to  approve  Colorado's  stack 
height  regulations  on  February  3, 1988 
(53  FR  3052).) 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1988. 
AOORESSES:  Written  comments  should 
be  addressed  to:  Douglas  M.  Skie,  Chief. 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Denver  Place,  Suite 
500, 999 18th  Street.  Denver,  Colorado 
80202-2405. 

Copies  of  the  states'  submittals  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Environmental  Protection  Agency. 
Region  VIII,  Air  Programs  Branch, 
Denver  Place,  Suite  500,  999  18th 
Street,  Denver.  Colorado  80202-2405. 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit. 
Waterside  Mall.  401  M  Street  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Laurie  Ostrand,  Air  Programs  Branch. 

Environmental  Protection  Agency. 

Denver  Place.  Suite  500,  999  18th  Street, 

Denver,  Colorado  80202-2405.  (303)  293- 

1764.  (FTS)  564-1764. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  February  8, 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  CAA.  These  regulations  were 
challenged  in  the  U.S.  Court  of  Appeals 
for  the  DC  Circuit  by  the  Sierra  Club 
Legal  Defense  Fund.  Inc..  the  Natural 
Resources  Defense  Council.  Inc..  and  the 
Commonwealth  of  Pennsylvania  in 
Sierra  Club  v.  EPA.  On  October  11. 

1983,  the  court  issued  its  decision 
ordering  EPA  to  reconsider  portions  of 
the  stack  height  regulations,  reversing 
certain  portions  and  upholding  other 
portions. 

On  February  28. 1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2. 1984.  the  Supreme 
Court  denied  the  petition,  and  on  July  18, 

1984,  the  Court  of  Appeals  mandate  wa,s 
formally  issued,  implementing  the 
court's  decision  and  requiring  EPA  to 
promulgate  revisions  to  the  stack  height 
regulations  within  six  months.  The 
promulgation  deadline  was  ultimately 
extended  to  June  27. 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878),  and  promulgated 
on  July  8, 1985  (50  FR  27892).  The 
revisions  redefined  a  number  of  specific 
terms  including  "excessive 
concentrations",  "dispersion 
techniques",  "nearby",  and  other 
important  concepts,  and  modified  some 
of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  the 
CAA,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
SIPs  to  include  provisions  that  limit 
stack  height  credit  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations,  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  any  of  these 
limitations  have  been  affected  by  stack 
height  credits  above  GEP  or  any  other 
dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  nine  months  of 
the  EPA  stack  height  regulations 
promulgation. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65 


v. 


meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SO2)  in 
excess  of  5,000  tons  per  year.  These 
limits  correspond  to  the  de  minimis 
stack  height  and  the  de  minimis  SOj 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  subjected  to  detailed  r-jview 
for  conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory. 

Since  the  July  8. 1985,  promulgation, 
however,  the  EPA's  stack  height 
regulations  were  challenged  in  NRDC 
Thomas,  838  F.2d  1224  (D.C.  Cir.  1988). 
On  January  22, 1988.  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  its 
decision  a^irming  the  regulations  in 
large  part,  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  11. 
1983.  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk)(2)); 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A));  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  +  1.5L  formula  (40  CFR 
51.100{ii)(2)). 

State  Submittal 

A.  Demonstration  Analysis 

The  Colorado  stack  height  review  was 
submitted  on  October  23, 1985,  with 
subsequent  submittals  dated  June  20, 
1986,  December  4. 1986,  February  3, 1987. 
March  3. 1988.  and  March  15. 1988. 
Colorado  has  foimd  that  no  existing 
emissions  limitations  have  been  affected 
by  stack  height  credits  above  GEP  or 
any  other  dispersion  technique 
prohibited  by  EPA  regulations. 

EPA  has  determined  that  the  State's 
inventories  above  de  minimis  height 
and  de  minimis  emission  level  are 
complete.  EPA  has  carefully  reviewed 
the  State's  findings  that  no  emission 
limits  have  been  affected  by  prohibited 
dispersion  techniques.  Sununaries  of  the 
State's  findings  are  presented  in  the 
chart  below.  EPA  is  acting  on  all  of  the 
sources  identified  in  the  chart  below 
because  it  has  found  that  none  of  the 
sources  receive  credit  under  the 
provisions  remanded  to  EPA  in  NRDC 
V.  Thomas.  Detailed  documentation  of 
the  State's  findings  and  of  EPA's  review 
is  contained  in  EPA's  technical  support 
document,  its  air  compliance  files,  and 
state  files,  all  of  which  are  available  for 
public  inspection. 


Colorado 


Pl«nt  name 


City  of  Goto.  Springs: 

Dralw 

Nixon 

Public  Service  Co: 
Valmont 


Zuni 

Arapahoe.. 


Pawnee 

Commanche.. 


Cherokee.. 


Colorado  State  Hoapital...._ 

So  Colo.  Pov»ef.  Pueblo 

Platte  River  Power,  Rawt«de..„ 

Ideal  Basic  (LaSaDe  Kilns) 

Colorado  Ute: 

Craig „ 


Nuda 

Hayden. 


Stack  1.0. 


Actual  aiacfc 
(M) 


76.3 
140.3 

76.3 

113.5 

99 

87 

76.3 

76.3 

76.3 

167.8 

152.5 

152.5 

91.5 

91.5 

122.5 

71.7 

77.8 

isas 

75.6 

183 

183 

183 
65.6 
76.3 

120.5 


tormuia 


GEP 


2.5H' 
2.5H' 


Grandfat>>erad  ■ ... 
Grandfatttered' .... 
Grarxltathered  ■ ... 
Grarxlfathered  * ... 
Grandialtiered  >  „ 
Grandfathered  > ... 
Grafxtfatttered  ■ ... 
2.5H«. 
2-5H*. 

2.5H  • 

Grandfathered'. 
Grandfathered  ■ .. 
Grandfathered'. 
Grarxffathered  '.. 
Grandfathered ' . 

H+1.5L' 

H  +  1.5L* 

2.5H«._ „ 

2.5H» 

H  +  1.5L* 

H  +  1.5L» _ 

Grandfathered'. 
2.5H  » 


GEPtteighl 
(M) 


107.5 
154.6 

■(1964) 

'  (1924) 

•(1937) 

'(1949-SO) 

'(1948) 

'(1950) 

'(1951) 

196.8 

160 

180 

•(1957) 

'(1962) 

'(1968) 

•(1939) 

•(1922) 

161 

MA 

194.4 
194.4 
194.4 
130.4 
'(1965) 
156  J 


SO.*(t/yT) 


7022 
107ro 

9461 


5888 

9513 
28540 
18396 
18398 
11984 

7674 
17870 


22043 

22043 

7534 

8898 

13644 


Notes: 

1.  Oocumentatnn  provided.  Grandfathered  mearts  stack  in  existence  in  year  indicated 

2.  OocumentatKxi  to  ahow  reliance  provided. 

3.  Under  constructKXi. 

4.  Stacks  with  aHowatjIe  emissions  greater  than  5000  t/yr. 

5.  Stack  for  boiler  units  1  and  2. 

6.  Stack  for  boiler  umts  3  and  4. 


B.  Stack  Height  Regulation  ^ 

EPA  proposed  to  approve  Colorado's 
stack  height  regulations  on  February  3, 
1988  (53  FR  3052). 

EPA  Action 

The  stack  height  demonstration 
analysis  submitted  by  Colorado  has 
been  determined  to  be  acceptable. 
Therefore,  EPA  proposes  to  approve  the 
stack  height  demonstration. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  Executive 
Order  12291. 

Authwity.  42  U.S.C.  7401-7B42. 

James  ).  Scnerar, 

Regional  Administrator. 

Date:  March  31, 198a 

Editoiial  Note. —  This  document  was 
received  at  the  Office  of  the  Federal  Register 
November  21. 1988. 

[FR  Doc  88-27202  Filed  11-23-68:  8:45  am) 
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40  CFR  Part  261 
(SW-FRL-3481-2] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 
and  Denial 

AGENCY:  Environmental  Protection 
Agency. 

action:  Proposed  rule  and  request  for 
comment 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Brush  Wellman,  Incorporated, 
Elmore,  Ohio,  to  exclude  certain  solid 
wastes  contained  in  an  on-site  surface 
impoundment  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
261.31  and  261.32.  In  addition,  this  notice 
proposes  to  deny  exclusion  for  wastes 
contained  in  two  other  on-site  surface 
impoundments  which  are  also  subjects 
of  the  petition.  These  actions  respond  to 
a  delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  280 
through  268. 124.  270.  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
imder  40  CFR  260.22,  which  specifically 


provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decisions  are  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  wastes, 
once  they  are  disposed. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed 
decisions  and  on  the  applicability  of  the 
fate  and  transport  model  used  to 
evaluate  the  petition.  Comments  will  be 
accepted  until  January  9, 1989. 
Comments  postmarked  after  the  close  of 
the  conunent  period  will  be  stamped 
"late." 

Any  person  may  request  a  hearing  on 
these  proposed  decisions  and/or  the 
model  used  in  the  petition  evaluation  by 
filing  a  request  with  Joseph  S.  Carra, 
whose  address  appears  below,  by 
December  12, 1988.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20(d). 
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ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305].  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  ]im  Kent,  Variances 
Section,  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number 
"F-ea-BWPP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  S.  Carra,  Director, 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  (OS-340),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  (sub-basement), 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Scott  Maid,  Office  of  Solid 
Waste  {OS-343).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460.  (202)  382-4783. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 


260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  hora  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
tc  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2].  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11(a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  beUeve  that  such 


additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  wastes,  and 
is  proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
wastes  and  to  determine  the  potential 
impact  of  the  unregulated  disposal  of 
Brush  Wellman's  petitioned  wastes  on 
human  health  and  the  environment. 
Specifically,  the  model  will  be  used  to 
predict  compliance-point  concentrations 
which  will  be  compared  directly  to  the 
levels  of  regulatory  concern  for 
particular  hazardous  constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst-case 
waste  management  scenario  for  the 
petitioned  wastes,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore,  EPA  believes 
that  it  is  inappropriate  to  consider 
extensive  site-specific  factors.  For 
example,  a  generator  may  petition  the 
Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking- 
water  well,  permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off  site 
to  a  facility  which  may  have  very 


different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Brush 
Wellman  manages  its  petitioned  wastes 
on  site,  ground-water  monitoring  data 
can  be  used  to  assess  the  effects  (if  any) 
of  this  waste  on  the  underlying  aquifer. 
Therefore,  the  Agency  requested  that 
Brush  Wellman  submit  ground-water 
monitoring  information  in  support  of  its 
petition. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  dpcisjon  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Disposition  of  Petition 

A.  Brush  Wellman.  Incorporated. 
Elmore.  Ohio 

1.  Petition  for  Exclusion 

Brush  Wellman,  Incorporated  (BW) 
produces  beryllium,  beryllium  alloys, 
and  beryllium  products  at  its  Elmore, 
Ohio  facility  for  use  in  the  defense  and 
electronics  industries.  BW  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludges,  presently  contained 
in  three  on-site  surface  impoundments. 
These  sludges  are  listed  as  EPA 
Hazardous  Waste  No.  F006 — 
"Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/ stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum."  The  listed 
constituents  for  EPA  Hazardous  Waste 
No.  F006  are  cadmium,  hexavalant 
chromium,  nickel,  and  cyanide 
(complexed). 

BW  petitioned  to  exclude  its  wastes 
because  it  does  not  believe  that  these 
wastes  meet  the  criteria  for  which  they 
were  listed.  BW  believes  that  listed 
metals  of  concern  are  not  present  at 
significant  levels  in  the  impounded 
sludges  because  its  wastewater 
treatment  plant  and  metal  recovery 
system  effectively  remove  most  of  the 
metals  from  its  wastewater  prior  to  the 
formation  of  sludges  in  the  lagoon 
system.  BW  further  believes  that  the 
wastes  are  not  hazardous  for  any  other 
reason  [i.e.,  there  are  no  additional 


constituents  or  factors  that  could  cause 
the  wastes  to  be  hazardous).  Review  of 
this  petition  included  consideration  of 
the  original  Usting  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  S  ^e  section  222  of 
the  Amendments,  42  UiiC  6921(f),  and  40 
CFR  260.22(d)  (2)  through  (4).  Today's 
proposal  to  grant  a  portion  of  this 
petition  and  to  deny  a  portion  is  the 
result  of  the  Agency's  evaluation  of 
BW's  petition. 

2.  Background 

BW  petitioned  the  Agency  to  exclude 
wastewater  treatment  sludges  in  three 
serial,  on-site  surface  impoundments, 
referred  to  as  the  Triangular  Lagoon, 
Lagoon  #3,  and  Lagoon  #6.  In  support  of 
its  petition,  BW  submitted  (1) 
descriptions  of  the  manufacturing  and 
treatment  processes  in  use  at  the 
facility,  including  schematic  diagrams; 
(2)  results  of  EP  toxicity  test  analyses  of 
the  impoundment  sludges  for  the  EP 
toxic  metals,  beryllium,  nickel,  and 
cyanide;  (3)  total  oil  and  grease  test 
results:  (4)  lists  of  raw  materials  used  in 
the  processes  at  the  facility  that  are 
influent  to  the  waste  stream;  (5)  results 
from  total  constituent  analyses  of 
wastewaters  influent  to  the 
impoundments  for  the  EP  toxic  metals, 
nickel,  and  cyanide;  (6)  results  of  BW's 
evaluation  of  the  wastes  for  the 
hazardous  waste  characteristics;  and  (7) 
ground-water  monitoring  data  collected 
from  the  monitoring  wells  established  at 
this  facility. 

BW  produces  beryllium  metal, 
beryllium  oxide,  and  beryllium  alloys 
(primarily  beryllium  copper).  One 
product  from  this  beryllium  copper  strip 
manufacturing  operation  is  nickel-plated 
beryllium  copper  strip,  which  is  used  in 
the  electrical  and  electronics  industries. 
The  beryllium  copper  strip  is 
electrocleaned  and  rinsed,  pickled  in  a 
sulfuric  acid  solution,  rinsed,  plated 
with  nickel,  rinsed  again,  dried  with 
compressed  air,  and  then  oven  baked  to 
complete  the  process. 

Cleaning  rinse  waters  drain  to  a  sump 
where  they  are  neutralized  with  sodium 
hydroxide  and  discharged  to  the 
Triangular  Lagoon.  Plating  rinse  waters 
go  to  another  sump  and  are  pumped  to  a 
tank,  where  they  are  treated  with 
sodium  nitrite  and  sulfuric  acid.  Sodium 
hydroxide  is  then  added  to  generate 
metal  hydroxides,  which  are  removed 
by  pressure  filtration  and  drummed  for 
off-site  landfill  disposal  as  hazardous 
wastes.  The  filtered  wastewater 
continues  to  a  copper  recovery  system 
before  discharge  into  the  Triangular 
Lagoon.  (The  plating  process 
wastewaters  discharged  to  the 


impoundment  system  are  considered  to 
be  themselves  listed  wastes  because 
they  are  residues  derived  from  the 
treatment  of  listed  wastes,  i.e..  the 
filtered  F006  sludges,  and  contain  the 
same  hazardous  constituents  found  in 
the  F006  sludges.  These  wastewaters 
undergo  additional  treatment  in  the  on- 
site  lagoon  system,  and  the  treatment  of 
these  wastewaters  leads  to  the 
deposition  of  additional  F006  sludges  in 
the  lagoons.  See  40  CFR  S  261.3(c)(2)(i).) 
Spent  caustic  solutions  at  times  are  also 
discharged  directly  into  the  Triangular 
Lagoon.  The  nickel  plating  baths  never 
enter  the  treatment  system  and  are 
handled  separately.  Numerous  other 
non-listed  waste  streams  are  routed  to 
the  Triangular  Lagoon  for  treatment, 
including:  Neutralized  acid  rinses  from 
beryllium  sheet  and  foil  pickhng. 
processing  area  floor  rinses,  scrubber 
discharges,  water  softener  sludges, 
stormwater  drainage,  and  beryllium 
alloy  process  rinse  waters. 

The  Triangular  Lagoon  has  a  capacity 
of  450,000  gallons  and  is  used  for  pH 
adjustment  of  influent  wastewaters. 
Effluent  moves  from  this  impoundment 
to  Lagoon  #3,  an  impoundment  of  3.4 
million  gallon  capacity,  where 
additional  treatment  promotes 
precipitation  of  metal  hydroxides. 
Finally,  wastewaters  move  to  Lagoon 
*6,  which  has  a  capacity  of  27  million 
gallons,  for  final  polishing  before  the 
treated  effluent  is  discharged  to  the 
Portage  River  via  a  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permitted  outfall.  The  sludges  remaining 
in  the  three  surface  impoundments  are 
the  subject  of  this  delisting  petition. 

For  surface  impoundments  like  BW's. 
petitioners  are  normally  requested  to 
divide  the  unit  into  four  quadrants  and 
randomly  collect  at  least  four  full-depth 
core  samples  from  each  quadrant.  The 
full-depth  core  samples  are  then 
composited  (mixed)  by  quadrant  to 
produce  a  total  of  four  composite 
samples  (per  impoundment).  See  "Test 
Methods  for  Evaluating  Solid  Waste: 
Physical/Chemical  Methods,"  U.S.  EPA, 
Office  of  Solid  Waste  and  Emergency 
Response,  Publication  SW-846  (third 
edition),  November  1986,  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guidance  Manual."  U.S.  EPA.  Office  of 
Solid  Waste,  (EPA/530-SW-85-003), 
April  1985. 

BW  collected  samples  of  sludge  from 
each  impoundment  in  1984  in 
accordance  with  SW-846  guidance 
which  provide  for  stratified  random 
sampling.  A  grid  was  established  using 
30  ft.  x  30  ft.  sections.  Complete  depth 
core  samples  were  taken  of  the  sludges 
on  July  18-19, 1984  at  randomly  selected 


47734 Federal  Register  /  Vol.  53.  No.  227  /  Friday.  November  25.  1988  /  Proposed  Rulea 


Federal  Register  /  Vol.  53,  No.  227  /  Friday.  November  25.  1988  /  Proposed  Rules  47735 


locations  within  each  grid  and  kept 
refrigerated.  The  Triangular  Lagoon 
samples  were  composited  from  four 
samples  in  each  quadrant  The  1984  core 
samples  from  Lagoons  #3  and  *6  were 
not  composited,  however,  and  were 
evaluated  as  grab  samples.  Additional 
samples  were  collected  from  Lagoon  #6 
in  November  1987.  The  1987  samples 
from  Lagoon  #6  were  composited  from 
dredge  samples  randomly  drawn  from 
the  sampling  gird.  These  1987  samples 
were  taken  with  an  Ekman  dredge  so 
that  the  sludge  samples  would  not  be 
diluted  with  excessive  amounts  of  clay 
from  the  underlying  soils. 

The  samples  were  analyzed  for  EP 
leachable  concentrations  [i.e.,  mass  of  a 
particular  constituent  per  unit  volume  of 
extract)  of  the  EP  toxic  metals,  nickel, 
cyanide,  and  beryllium.  BW  also 
provided  analyses  on  additional 
drinking  water  parameters  such  as 
chloride,  iron,  and  aluminum,  which 
were  not  solicited  as  part  of  the  delisting 
evaluation.  The  samples  for  Lagoon  #6 
only  were  evaluated  for  total  oil  and 
grease  content  and  total  cyanide 
content  BW  claims  that  the  samples 
collected  from  these  impoundments  are 
representative  of  any  variation  in  these 
sludges  because  the  samples  were 
collected  according  to  previously 
published  guidance,  and  that  the 
samples  reflected  all  of  the 
manufacturing  and  treatment  processes 
on-going  at  BW's  facility  over  time. 

Samples  were  also  taken  of  the 
electroplating  process  waste-waters 
influent  to  the  impoundment  system. 
Four  24-hour  composites  were  collected 
of  both  the  electroclean/bright  dip  rinse 
waters  and  the  nickel  plating  rinse 
waters  in  July  1984.  These  wastewaters 
were  evaluated  for  total  constituent 
content  [i.e..  mass  of  a  particular 
constituent  per  unit  mass  of  waste]  of 
the  EP  toxic  metals,  nickel,  and  cyanide, 
and  total  oil  and  grease.  BW  claims  that 
these  samples  represent  the  full  range  of 
variation  observed  for  these 
wastewaters  because  they  were 
collected  in  such  a  way  as  to  ensure 
detection  of  any  process  variability  in 
BW's  processes.  The  Agency  accepts 
BW's  claims  that  the  samples  collected 
in  support  of  its  petition  acciirately 
reflect  process  variability  at  BW's 
facility. 

3.  Agency  Analysis 

BW  used  SW-846  .Method  1310  to 
determine  the  leachable  concentrations 
of  the  EP  toxic  metals,  nickel,  beryllium, 
and  cyanide  in  the  impoundment 
sludges.  Maximum  EP  leachate  analyses 
for  the  inorganic  constituents  in  the 
impoundment  sludges  (in  either  grade  or 
composite  samples)  are  reported  in 


Table  1.  Detection  limits  identiHed 
below  represent  the  lowest 
concentrations  quantifiable  by  BW 
when  using  the  appropriate  analytical 
methods  to  analyze  the  petitioned 
sludges.  (Detection  limits  may  vary 
according  to  the  waste  and  waste  matrix 
being  analyzed,  i.e.,  the  "cleanliness"  of 
waste  matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limits). 

Table  1.— Maximum  EP  Leachate  Con- 
centrations (mg/l)  impoundment 
Sludges 


Constitu-       Triangular 
ents  lagoon 


Arsenia.... 

Barium 

Cadmi- 
um  

Chromi- 
um   

Lead 

Mercury.... 

Selenium.. 

Silver 

Beryllium 

Nickel 

Cyanide.. 


NO  (0.01) 
0.99 

0.046 

0.05 

4.73 

0.0044 

NO  (0.01) 

NO  (0.01) 

11.2 

0.59 

4.86 


Lagoon  No. 
#3 


NO  (0.01) 
0.77 

NO  (0.01) 

NO  (0.04) 

3.43 

a0047 

NO  (0.01) 

NO  (0.03) 

11.2 

1.38 

4.55 


Lagoon  No. 
»9 


_L 


_L 


NO  (0.2) 
0.53 

NO  (0.05) 

NO  (0.05) 
NO  (0.2) 
NO  (0.0003) 
NO  (0.2) 
NO  (0.05) 

0.72 

0.12 
NO  (1.02) 


NO:  Not  detected.  Denotes  concentrattons  below 
the  detection  limits  shown  in  parentheses. 

Using  SW-846  Method  3540,  BW 
determined  that  the  maximum  oil  and 
grease  content  of  the  Lagoon  ^6  samples 
was  generally  low  (<0.1  percent); 
therefore,  the  EP  analyses  did  not  have 
to  be  modified  in  accordance  with  the 
Oily  Waste  EP  methodology  [i.e..  wastes 
having  more  than  one  percent  total  oil 
and  grease  may  either  have  significant 
concentrations  of  the  constituents  of 
concern  in  the  oil  phase,  which  would 
not  be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  out  of  the 
metals  from  the  sample).  See  SW-848 
Method  1330. 

Samples  from  the  Triangular  Lagoon 
and  Lagoon  #3  were  not  evaluated  for 
total  oil  and  grease  content.  However, 
the  Agency  did  not  request  BW  to 
analyze  the  Triangular  Lagoon  and 
Lagoon  ^3  sludges  for  oil  and  grease 
content  because  evaluation  of  these 
sludges  indicated  that  the  sludges  would 
not  be  excluded  based  on  existing  data. 

BW  used  SW-846  Methods  7060 
through  7760,  and  9010  to  quantify  the 
total  constituent  concentrations  of  the 
EP  toxic  metals,  nickel,  and  cyanide  in 
its  electroplating  process  wastewaters. 
Maximum  total  constituent 
concentrations  of  the  inorganic 
constituents  in  the  wastewater  are 
reported  in  Table  2.  As  in  Table  1,  the 


detection  limits  in  Table  2  represent  the 
lowest  concentrations  quantifiable  by 
BW  when  using  the  appropriate 
analytical  methods  to  analyze  the 
waste. 

Table  2.— Maximum  Total  Constituent 

CONCENTFIATIONS       (mg/l)       PROCESS 

Wastewaters 


Constituents 

Total 

constituent 

analyMS 

Arsenic         

ND  (0.01) 

Barium 

Cadmium    _ 

0.13 
NO  (0.05) 
0.045 

Lead             

ND  (0.05) 

Mercury      

NO  (0.0002) 

Selerwiim     _ 

0.02 

Silver         

ND  (0.015) 

Nickel 

1.96 
0.0« 

ND:  Not  Detected.  Denote*  concentrations  tielow 
the  detection  limits  shown  in  parentheses. 

Total  constituent  analyses  for  the  EP 
toxic  metals  were  not  requested  for  any 
of  the  impounded  sludges  since  the 
Agency's  preliminary  determination  was 
that  the  petition  failed  to  support  an 
overall  exclusion  due  to  other  factors. 
The  Agency  subsequently  decided  to 
consider  and  evaluate  the  sludges  in 
each  of  BW'w  lagoons  on  an  individual 
basis. 

The  maximum  concentration  of  total 
cyanide  in  the  Lagoon  #6  sludges,  as 
reported  in  the  initial  petition  submittal, 
was  1.02  mg/kg.  Consequently,  the 
Agency  believes  that  the  level  of 
reactive  cyanide  in  Lagoon  #6  will  not 
exceed  the  250  ppm  delisting  level.  Test 
results  for  total  cyanide  or  r    .fide 
content  of  Triangular  Lagoon  and 
Lagoon  t^3  sludges  were  not  submitted 
to  the  Agency  in  the  initial  petition,  so  a 
determination  of  potential  reactivity  of 
cyanides  or  sulfides  in  these  sludges 
could  not  be  made.  The  Agency  did  not 
subsequently  request  this  data  because 
the  Agency's  evaluation  indicated  that 
the  petition  for  these  sludges  failed  to 
support  an  exclusion  due  to  other 
factors. 

BW  certified  that  none  of  the  sludge 
samples  exhibited  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  40  CFR  261.21.  261.22.  and  261.23, 
respectively. 

BW  submitted  a  signed  certification 
statement  stating  that  the  maximum 
amount  of  sludge  in  the  Triangular 
Lagoon  is  14  tons,  and  that  Lagoon  #3 
and  Lagoon  #8  are  estimated  to  contain 
120  and  160  tons  of  sludges, 
respectively.  The  Agency  reviews  a 
petitioner's  estimates  and,  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 


estimated  waste  volume.  EPA  accepts 
BW's  certified  estimates  for  the  sludge 
volumes  of  its  three  impoundments. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  today's  proposed 
decisions  are  based.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
conducts  a  spot-check  sampling  and 
analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions,  and  may  select  this  facility  in 
the  future  for  spot-check  sampling. 

4.  Agency  Evaluation 

The  Agency  is  currently  developing  a 
fate  and  transport  model  to  evaluate  the 
potential  behavior  of  wastes  managed  in 
surface  impoundments.  However,  this 
model  is  not  ready  for  evaluating 
delisting  petitions.  As  a  result,  the 
Agency  has  evaluated  the  petitioned 
wastes  using  its  vertical  and  horizontal 
spread  (VMS)  landfill  model.*  See  50  FR 
7882  (February  26, 1985),  50  FR  48896 
(November  27, 1985).  and  the  RCRA 
public  docket  for  a  detailed  description 
of  the  VHS  model  and  its  parameters. 
As  explained  below,  the  Agency  feels 
that  the  VHS  model,  at  this  time,  is 
adequate  for  this  delisting  petition.  The 
Agency  requests  comments  on  the  use  of 
the  VHS  model  as  applied  to  the 
evaluation  of  BW's  waste. 

The  primary  difference  expected 
between  the  VHS  model  (used  for  the 
petitioned  waste)  and  a  surface 
impoundment  model  is  expected  to  be 
the  consideration  (in  the  impoundment 
model)  of  hydraulic  head,  sorption  and 
retardation,  and  clogging.  Hydraulic 
head  is  expected  to  cause  higher 
compliance  point  concentrations.* 
Sorption  and  retardation  and  clogging, 
on  the  other  hand,  are  expected  to  result 
in  lower  concentrations  of  the 
contaminants.*  To  some  extent,  the 


'  When  the  Agency  believes  that  the  surface 
impoundment  model  is  sufficiently  developed  for 
delisting  petition  decision  making,  it  intends  to 
describe  its  parameters  and  assumptions  and 
request  comments  on  the  model.  Subsequent  use  of 
the  model  in  the  evaluation  of  speciric  delisting 
petitions  would  be  proposed  in  the  Federal  Jlegisler. 
Also,  the  appropriateness  of  its  use  for  each  specific 
petition  will  be  considered. 

'  Hydraulic  head  tends  to  force  leachate  into  the 
aquifer,  displacing  ground  water  and  resulting  in 
potentially  higher  concentrations  al  the  receptor 
well  [i.e.,  compliance  point). 

'  Sorption  and  retardation  of  dissolved 
contaminants  with  the  aquifer  solids  encountered 
through  migration  in  the  ground  water  tend  to 
reduce  the  concentrations  of  the  contaminant  in  the 
aquifer.  Clogging  occurs  in  surface  impoundments 
when  either  fine  material  filters  out  in  the 
impoundment  bottom  materials,  or  when  fine 


mechanisms  of  sorption,  retardation, 
and  clogging  will  counteract  hydraulic 
head.  Until  the  ongoing  development  of 
the  surface  impoundment  model  is 
completed,  it  is  difficult  to  predict  what 
impact,  if  any,  these  competing 
mechanisms  will  have  on  the  calculation 
of  compliance  point  concentrations.  EPA 
feels  that  delay  petition  evaluations 
until  such  time  as  other  analytical  tools 
(such  as  the  surface  impoimdment 
model  discussed  above)  are  developed 
would  result  in  the  curtailment  of 
delisting  petition  processing.  Delay  is 
particularly  unwarranted  where,  as 
here,  it  is  not  clear  that  the  new 
analytical  tool  would  predict  different 
constituent  concentrations  and/or 
change  EPA's  conclusion.  Furthermore, 
EPA  belives  that  the  VHS  model  is 
currently  adequate  to  assess  the 
reasonable  worst-case  disposal  scenario 
of  wastes  at  surface  impoundments 
because  the  VHS  model  is  conservative 
in  all  its  assumptions.  Specifically,  the 
VHS  landfill  model  does  not  account  for 
the  likely  reduction  in  the  total 
concentrations  of  hazardous 
constituents  occurring  through 
volatihzation  and  degradation,  thereby 
providing  an  additional  margin  of  safety, 
regardless  of  whether  the  waste  is 
disposed  of  in  a  landfill  or  surface 
impoundment  scenario.  Consequently, 
the  Agency  believes  that  the  application 
of  the  VHS  model,  in  this  case, 
adequately  protects  human  health. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  most 
of  the  hazardous  inorganic  constituents 
from  BW's  impounded  sludges.  The 
Agency's  evaluation,  using  the 
estimated  sludge  volumes  of  14, 120,  and 
160  tons  in  the  Triangular  Lagoon, 
Lagoon  #3,  Lagoon  #6.  respectively,  and 
the  maximum  reported  EP  leachate 
concentrations  of  the  inorganic 
constituents  of  each  impounded  sludge 
in  the  VHS  model  (from  Table  1), 
generated  the  compliance-point 
concentrations  shown  in  Table  3.  The 
Agency  did  not  evaluate  the  mobility  of 
the  remaining  inorganic  constituents 
[i.e.,  arsenic,  selenium,  and  silver)  from 
BW's  waste  because  they  were  not 
detected  in  the  EP  extract  using  the 
appropriate  analytical  methods  (see 
Table  1).  The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 


material  settles  on  the  bottom  of  the  impoundment. 
A  potential  result  of  clogging  is  the  lowering  of  the 
hydraulic  conductivity  of  the  impoundment  bottom 
material  to  that  which  approaches  the  hydraulic 
conductivity  of  clay,  thus  reducing  the  leakage  of 
impoundment  liquid  into  the  aquifer. 


obtained  using  the  appropriate 
analytical  method.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment 

Table  3.— VHS  Model:  Compuance- 
PoiNT  Concentrations  (mg/l)  Im- 
poundment Sludges 


Constituents 

Triarv 
gular 
lagoon 

Lagoon 
No.  3 

La- 
goon 
No.  6 

Regula- 
tory 
Lev- 
els' 

Banum 

0.031 

0.0014 

00015 

0.15 

0.00014 

0.35 

0.018 

0.15 

0024 

ND 

NO 

0.11 

0.00015 

0.35 

0043 

0.14 

0.016 

ND 

ND 

NO 

NO 

0.022 

00037 

ND 

1  0 

Cadmium 

Chromium 

Lead 

0.01 
0.05 
005 

0002 
0.2 
0  5 

Cyanide 

0.7 

NO:  Not  detected  in  the  EP  extract  using  appropri- 
ate analytical  mettiods  (see  Tat>ie  1). 

'  See  "Docket  Report  on  Health-Based  Regulatory 
Leva's  and  Solubilities  used  m  ttie  Evaluation  of 
Delisting  Petitions."  June  8,  1988.  kx^ted  in  ttie 
RCRA  public  docket 

The  sludges  from  all  three  lagoons 
exhibited  barium,  cadmium,  chromium, 
mercury,  nickel,  and  cyanide  levels  at 
the  compliance  point  below  the  health- 
based  levels  used  in  delisting  decision- 
making. These  constituents  are, 
therefore,  not  of  regulatory  concern. 

The  evaluation  of  the  Lagoon  *6 
sludge  indicates  that  lead  and  beryllium 
concentrations  at  the  compliance  point 
are  below  their  respective  health-based 
levels.  Because  the  maximum 
concentration  of  total  cyanide  in  Lagoon 
#6  sludge  does  not  exceed  1.02  mg/kg, 
the  Agency  believes  that  the 
concentration  of  reactive  cyanide  will 
be  below  the  Agency's  interim  standard 
of  250  ppm.  See  "Interim  Agency 
Thresholds  for  Toxic  Gas  Generation," 
July  12, 1985,  International  Agency 
Memorandum  in  the  RCRA  public 
docket.  In  the  Triangular  Lagoon  and 
Lagoon  #3  sludges,  however,  lead  and 
beryllium  levels  at  the  compliance  point 
exceed  their  respective  health-based 
levels. 

Ground-water  monitoring  data 
presented  for  this  facility  do  not  indicate 
the  presence  of  any  hazardous 
constituents  in  the  ground  water  at 
levels  exceeding  their  respective  health- 
based  levels.  Data  has  been  collected 
since  1981  from  a  ground-water 
monitoring  system  that  is  consistent 
with  the  applicable  ground-water 
monitoring  requirements  of  40  CFR  Part 
265.  Subpart  F,  as  determined  by  EPA 
Region  V. 
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The  Agency  concladed.  after 
reviewing  BW's  processes  and  raw 
materials  list,  that  no  otker  hazardous 
constituents  are  being  used  by  BW,  and 
that  no  other  constituents  of  concern  are 
likely  to  be  present  or  formed  as 
reaction  products  or  by-products  oX. 
BW's  waste.  In  addition,  the  Agency 
does  not  believe  that  BW's  sludges 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  40  CFR  261.21.  261.22.  and  261.23, 
respectively. 

5.  Conclusion 

The  Agency  believes  that  BW  has 
failed  to  demunstrate  that  the  sludges 
contained  in  the  Triangular  Lagoon  and 
Lagoon  #3  are  not  hazardous,  since 
these  sludges  have  been  shown  to  have 
the  potential  to  leach  amounts  of  lead 
and  berjrlhum  sufficient  to  cause 
contamination  at  levels  of  concern.  The 
Agency,  therefore,  proposes  to  deny 
Brush  Wellman's  petition  for  its 
wastewater  treatment  sludges  contained 
in  the  Triangular  Lagoon  and  Lagoon  #3 
at  its  Ebnore.  Ohio  facility.  Because 
these  wastes  are  hazardous,  they  should 
continue  to  be  subject  to  regulation 
under  40  CFR  Parts  260  through  268,  and 
to  the  permitting  standards  of  40  CFR 
Part  270. 

The  Agency  believes  that  BW  has 
successfully  demonstrated  that  the 
sludges  in  Lagoon  #6  are  non- 
hazardous.  The  Agency  believes  that 
both  the  core  and  dredge  samples  from 
Lagoon  #6  were  collected  in  a  manner 
consistent  with  Agency  guidance.  These 
samples  represent  die  full  range  of 
variabiHty  (spatial  and  temporal) 
inherent  in  the  wastes,  produced  by  the 
manufacturing  and  treatment  processes 
at  this  facility.  Furthermore,  ground- 
water monitoring  data  indicate  that 
constituents  from  the  petitioned  waste 
in  Lagoon  #6  have  not  contaminated  the 
ground  water.  The  Agency,  therefore, 
proposes  to  grant  an  exclusion  to  Brush 
Wellman,  Incorporated,  located  in 
Elmore,  Ohio,  for  wastewater  treatment 
sludges  contained  in  Lagoon  #6, 
described  in  the  petition  as  EPA 
Hazardous  Waste  No.  F006. 

If  made  final,  the  exclusion  will  apply 
only  to  the  processes  and  volume  of 
waste  covered  by  the  original 
demonstration,  "rhe  facility  would 
require  a  new  exclusion  if  either  its 
manufacturing  or  treatment  processes 
are  altered,  and  accordingly  would  need 
to  file  a  new  petition.  The  facihty  must 
treat  waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 


covered  by  thia  petition  (i.e.,  sludges 
contained  in  Lagoon  #6}  would  be 
relieved  from  Stibtitte  C  jtirisdiction 
upon  fmal  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  die  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  die  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneBoal  use.  reuse, 
recycling,  or  reclamation. 

ni.  Eff^ective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  19M 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  elective  in  less  than  six 
months  when  the  regoiated  community 
does  not  need  th¥  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  l^ht  of  the  urmecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  o£  section  3010.  EPA 
believes  that  tl^a  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C 
553(d). 

IV.  Regidatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  a 
partial  exclusion  is  not  major,  since  its 
effect,  if  promulgated,  would  be  to 
reduce  the  overall  costs  and  economic 
impact  of  EPA's  hazardous  waste 
management  regulations.  This  reduction 
would  be  achieved  by  excluding  waste 
generated  at  a  specific  facility  from 
EPA's  lists  of  hazardous  wastes,  thereby 
enabling  this  facility  to  treat  that  waste 
as  non-hazardous. 

This  proposal  to  deny  an  exclusion  to 
the  other  wastes  will  not  increase 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  regulations 


since  the  fadlity  has  been  obligated  to 
manage  these  wastes  as  hazardous 
before  and  during  the  Agency's 
evaluation.  This  rule  will  not  change 
this.  There  is  no  additional  impact, 
therefore,  due  to  today's  rule.  This 
propKwal  is  not  a  major  re^dation, 
therefore,  no  Regulatory  Impact 
Analysis  is  reqaoedw 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  through  612.  whenever 
an  agency  is  required  to  publish  a 
general  notice  oi  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  pubKc  comment 
a  regulatory  ficxibility  analysis  whddr 
describes  the  impact  of  die  ml*  on  small 
entities  ^..  sa^  businesses,  small 
organizations,  and  small  govemmentali 
jurisdictions^  The  Administrator  may 
certify,  however,  that  die  nde  will  not 
have  a  significant  econoimc  impact  on  a 
substantial  niHnber  of  smaH  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials,  Waste 
treatment  and  ctisposal.  Recycling. 

Date:  November  15, 1986. 

lonathan  Z.  Cannoo, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  26 1  J^IDEMTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1978,  as  amended  (42  U.S.C. 
6905.  e912(a),  6921.  and  6022]. 

2.  In  Table  1  of  Appendix  IX.  and  the 
following  wastestreams  in  alphabetical 
order 


Appendix  IX — Wastes  Excluded  Under 
§  280.20  and  §  260.22 

Table  1  .—Wastes  Excluded  from 
Non-Specific  sources 


FacJMy 

Address 

Waste  descriptioo 

• 

• 

• 

•                            • 

Brush 

Elmore. 

Ohio.. 

.  Wastewater 

Wellman. 
Incorporat- 
ed 

treatment  sludges 
gerierated  from 
electroplating 
operations  (EPA 
Hazardous  Waste 

No.  F006)  and 
conlairted  in 

Lagoon  #6.  This 
exclusion  does 

rKX  cover 

eiactroplating 
sludges  contained 
in  Brush 

Triangular  Lagoon 
and  Lagoon  #3. 

• 

• 

• 

•                            • 

[FR  Doc  88-27204  Filed  11-23-68;  8:45  am] 
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40  CFR  Parte  271  and  272 
[FRL-34«>-8] 

Utah;  Final  Authorization  of  State 
Hazardous  Wasta  Mangement 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  rulemaking 

on  fipplication  of  Utah  for  program 

revisions  and  pubhc  comment  period. 

summary:  Utah  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Utah's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Utah's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 


final  authorization.  Thus,  EPA  intends  to 
approve  Utah's  hazardous  waste 
program  revisions.  Utah's  application 
for  program  revision  is  available  for 
public  review  and  comment 

DATES:  Comments  on  Utah's  program 
revision  application  must  be  received  by 
the  close  of  business  on  December  27. 
1988. 

ADDRESSES:  Copies  of  Utah's  program 
revision  application  are  available  during 
8:30  a.m.-5:00  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
Utah  Bureau  of  Solid  and  Hazardous 
Waste,  P.O.  Box  16690,  288  North  1460 
West,  Salt  Lake  City,  UT  8411fr-069a 
U.S.  EPA  Headquarters  Library,  PM 
211A.  401  M  Street  SW.,  Washington. 
DC  20480,  Phone:  202/382-5926;  U.S. 
EPA  Region  VIU.  Library,  999 18th 
Sti-eet,  Denver,  CO  80202-2405.  Phone: 
303/293-1444.  Written  comments  should 
be  sent  to  Charles  Mooar  at  the  address 
below. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Mooar.  Chief,  RCRA 

Management  Branch,  999  18th  Street, 

Denver.  CO  80202-2405,  Phone  303/293- 

7540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "die  Act").  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  addition,  as  an  interim  measure,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-^16. 
November  8. 1984.  hereinafter  "HSWA") 
allow  States  to  revise  their  programs  to 
become  substantially  equivalent  instead 
of  equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 


3006(g)  of  RCRA.  42  U.S.C.  e028(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  124. 
260  du-ough  266  and  270. 

B.Utah 

Utah  initially  received  final 
authorization  on  October  24. 1984.  On 
October  29, 1986.  Utah  submitted  a 
program  revision  application  for 
additional  program  approvals.  Utah  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(4). 

EPA  has  reviewed  Utah's  application, 
and  has  made  a  decision,  subject  to 
public  review  and  comment,  that  Utah's 
hazardous  waste  program  revision 
satisHes  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  Utah  final  authorization 
for  the  additional  program 
modifications.  The  public  may  submit 
written  comments  on  EPA's  decision  up 
until  (submit  date  at  least  30  calendar 
days  after  publication  in  FR).  Copies  of 
Utah's  application  for  program  revisions 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"ADDRESSES"  section  of  this  notice. 

Approval  of  Utah's  program  revisions 
shall  become  effective  when  the 
Administrator's  final  approval  is 
published  in  the  Federal  Register.  If 
adverse  comment  pertaining  to  Utah's 
program  revisions  discussed  in  this 
notice  is  received.  EPA  will  publish 
either  (1)  a  notice  of  disapproval  or  (2)  a 
final  rulemaking  approving  the 
modifications,  which  would  include 
appropriate  comment  response. 

Utah  is  today  seeking  authority  to 
administer  all  provisions,  both  HSWA 
and  non-HSWA,  through  the  August  20, 
1965,  Federal  Register.  These  provisions 
are  listed  below: 


Norv+ISWA  Provisions — Federal  and  State: 

1.  Listing  of  Warfarin  and  Zinc  Ptiosphide „ , 

2.  State  AvailatMlity  of  Informatioo 

3.  Exclusion  of  household  waste 

4.  Applicat)iiity-lntenm  Status  Stds 

5.  Corrections  to  Test  Methods  Manual ~ 

6.  Satellite  Accumulation 

7.  Redefinition  of  Solid  Waste _ _ 

8.  Int  status  stds.  for  landfills  and  surface  impoundments . 
HSWA  Provisions— Federal  and  State: 


1.  Dioxin  Li8tir>g  arxl  Maragement  Stds.. 

2.  Paint  mter  Test 

3.  Small  Quantity  Generators _ 

4.  Delisting 

5.  Household  Waste „ 

6.  Waste  Minimization 

7.  Location  Standards ~— — 


49  FR  19922 

09/24/86 

HSWA  3006(f) 

07/01/88 

49  FR  44980 

09/24/88 

49  FR  46095 

09/24/88 

49  FR  47391 

09/24/88 

49  FR  49571 

09/24/88 

50FR614 

09/24/88 

50  FR  16044 

09/24/88 

50  FR  1978 

09/24/88 

60  FR  18370 

09 '24/88 

50  FR  28702 

09/24/88 

50  FR  28702 

09/24/88 

50  FR  28702 

09/24/88 

50  FR  28702 

09/24/88 

50  FR  28702 

09/24/88 
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8.  Liquids  in  landfills „™_.™ , 

9.  Dust  supression 

10.  Double  Hners;  landfills,  surface  impoundments,  waste  piles 

11.  Groundwater  monitoring,  landfills,  surface  Impds.,  waste  piles 

12.  Cement  kilns;  hazardous  waste  txjrning  prohibition 

13.  Fuel  Labeling 

14.  Corrective  Action 

15.  Pre-constnjction  t>an 

16.  Permit  Life 

17.  Omnibus  Permit  Provision .. 
IS.  Interim  Status:  Termination 
19 
20 
21 


50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28702 
50  FR  28072 
50  FR  28072 
50  FR  28072 
50  FR  28072 


09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 
09/24/88 


Utah  is  also  applying  for  authority  to 
regulate  the  hazardous  components  of 
radioactive  mixed  waste. 

Major  Utah  Statutory  Citation  Broader 
in  Scope  Than  the  Federal  Program 

The  State  statute  defines  "high  level" 
nuclear  waste  to  include  spent  reactor 
fuel  assemblies,  nuclear  reactor 
components  and  both  solid  and  liquid 
wastes  from  fuel  reprocessing  and 
defense-related  wastes.  High  level 
nuclear  waste  does  not  include  medical 
or  institutional  wastes  or  naturally 
occurring  radioactive  materials  or  mill 
tailings.  It  is  prohibited  to  place  these 
wastes  anywhere  in  the  State  unless  the 
County  Commission  and  State 
Legislature  approve  such  placement. 
"High  level"  nuclear  waste  is  not 
specifically  addressed  under  Subtitle  C 
ofRCRA. 

According  to  the  State  statute,  the 
State's  Hazardous  Waste  Conunittee  is 
required  to  develop  a  siting  plan  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities,  as  well  as  to  certify 
such  sites  as  suitable  for  construction 
and  operation.  This  action  is  not 
specifically  required  under  the  Federal 
program. 

The  State  statute  for  the  creation  of 
the  Hazardous  Waste  Facilities 
Authority,  made  up  of  ten  members 
appointed  by  the  Governor,  with  the 
task  of  managing  the  State's  interests  in 
the  transport,  storage  and  disposal  of 
hazardous  waste  when  private  industry 
is  not  adequately  doing  the  job.  This 
Authority  is  not  specifically  required 
under  the  Federal  program. 

Pursuant  to  section  3006(g)(1).  and  in 
accordance  wth  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  EPA  has  the  authority  to  issue 
or  deny  permits  or  those  portions  of 
permits  to  facilities  in  Utah  for  the 
requirements  and  prohibitions  in  or 
stemming  from  HSWA.  The  State  will 
have  this  authority  after  it  is  authorized. 

EPA  and  the  State  of  Utah  utilize  a 
joint  permitting  process  for  isssuing 
RCRA  permits  in  the  State  of  Utah.  This 
joint  permitting  process  is  established  in 


accordance  with  section  3006(c)  of 
RCRA. 

The  State  will  administer  all  permits 
issued  either  by  EPA  or  by  the  State, 
except  that  EPA  will  administer  RCRA 
permits  or  portions  of  permits  it  has 
issued  to  facilities  in  the  State  to  the 
extent  that  those  permits  or  portions  of 
permits  contain  prohibitions  and 
requirements  pursuant  to  HSWA  that 
the  State  program  is  not  authorized  to 
administer.  EPA  will  rely  on  the  State  to 
enforce  those  terms  and  conditions  in 
jointly  issued  permits  subject  to  the 
terms  of  the  Utah/EPA  Hazardous 
Waste  Program  Enforcement  Agreement. 

The  State  agrees  to  review  all 
hazardous  waste  permits  which  were 
issued  under  State  law  prior  to  the 
effective  date  of  this  Agreement  and  to 
modify  or  revoke  and  reissue  such 
permits  as  necessary  to  require 
comphance  with  the  amended  State 
Program,  the  Utah  Solid  and  Hazardous 
Waste  Act,  26-14-1  through  26-14-23  of 
the  Utah  Code  Annotated,  the  Utah 
Hazardous  Waste  Management 
Regulations  and  the  Utah  Rulemaking 
Act,  63-46a-15  of  the  Utah  Code 
Annotated.  The  State  agrees  to  modify 
or  revoke  and  reissue  these  State 
permits  as  RCRA  permits,  if  necessary, 
within  1  year  of  the  date  of  this 
Agreement. 

Utah  is  not  authorized  by  the  Federal 
Government  to  operate  the  RCRA 
program  on  Indian  lands  and  this 
authority  will  remain  with  EPA. 

C.  Codificatioii  in  Part  272 

EPA  uses  Part  272  for  codification  of 
the  decision  to  authorize  Utah's  program 
and  for  incorporation  by  reference  of 
those  provisions  of  Utah's  statutes  and 
regulations  that  EPA  will  enforce  under 
sections  3008,  3013,  and  7003  of  RCRA. 
Therefore,  EPA  is  today  proposing  to 
amend  Part  272,  TT. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


I 


Certification  Under  the  Regulatory 
Flexibility  Act 

Purusant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Utah's  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entitites.  This 
rule,  therefore,  doe  not  require  a 
regulatory  flexibility  analysis. 

list  of  Subjects  in  40  CFR  Parts  271  and 

272 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issueij  under  the 
authority  of  sees.  2002(a],  3006,  and  7004(b)  of 
the  Solid  Waste  Disposal  Act  as  amended  42 
U.S.C.  6912(a).  6926.  6974(b). 

Dated:  September  30. 1988. 
James  ).  Scherer, 
Regional  Administrator. 
[FR  Doc.  88-27203  Filed  11-23-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[Docket  No.  8«-527:  FCC  88-354;  RM-6274 
and  RM-6275] 

Amateur  Radio  Service;  Proposed 
Amendment  of  the  Amateur  Service 
Rules  To  Expand  the  6  Meter  Repeater 
Subband 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


SUMMARY:  This  action  proposes  to 
expand  the  present  6  meter  repeater 
subband  from  52-54  MHz  to  51-54  MHz. 
The  rule  proposal  would  determine  the 
extent  of  the  den;and  for  such 
expansion.  Further,  the  proposal  seeks 
to  eficit  responses  concerning  the  effect 
the  expansion  would  have  on  the  other 
users  of  the  segment  51.0-52.0  MHz. 
DATES:  Interested  persons  may  file 
comments  on  or  before  January  27, 1989, 
and  reply  comments  on  or  before 
February  28, 1989. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554. 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  October 
31. 1988,  and  released  November  14. 
1988.  The  complete  text  of  this  Notice  of 
Proposed  Rule  Making,  including  the 
proposed  rule  amendment,  is  available 
for  inspection  and  copying  during 
normal  buslners  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  Notice  of  Proposed 
Rule  Making,  including  the  proposed 
rule  amendment,  may  also  be  piu'chased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street  NW., 
Suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  proposal  to  expand  the  6  meter 
repeater  subband  to  51-54  MHz 
responds  to  petitions  for  rule  making 
RM-6274  and  RM-6275  filed  by  The 
Southern  California  Six  Meter  Club 
(SCSMC)  and  The  Southern  California 
Repeater  and  Remote  Base  Association 
(SCRRBA),  respectively.  Both 
organizations  request  the  expansion  of 
the  6  meter  repeater  subband  in  order  to 
accommodate  a  growing  number  of 
amateur  stations  in  repeater  operation 
in  the  6  meter  band. 


2.  The  requested  expansion  would 
provide  additional  flexibility  in  the  use 
of  the  6  meter  band.  It  is  noted, 
however,  that  the  meter  band  utilization 
plan  of  The  American  Radio  League.  Inc. 
(ARRL)  recommends  that  the  segment 
51.1-52.0  MHz  be  utilized  for  emission 
F3E  simplex  transmissions.  In  addition, 
the  segment  51.0-51.1  MHz  is  designated 
as  a  "Pacific  DX  Window"  for  the  6 
meter  band  where  operators  in  I.T.U. 
Regions  2  and  3  can  intercommunicate, 
depending  upon  radio  frequency 
propagation  conditions. 

3.  Existing  users  of  the  51.0-52.0  MHz 
segment,  in  particular,  are  invited  to 
comment  on  the  need  for  expansion  of 
the  6  meter  repeater  subband  and  to 
state  the  effect,  if  any,  it  would  have  on 
their  current  operations. 

4.  The  proposed  rule  is  set  forth  at  the 
end  of  this  dociunent. 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 

§  1.1206(a)  of  the  Commission's  Rules,  47 
CFR  1.1206(a),  for  rules  governing 
permissible  ex  parte  contacts. 

6.  In  accordance  with  section  605  of 
the  Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  605,  the  Commission  certifies  that 
this  rule  would  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because  these  entities  may  not 
use  the  amateur  radio  service  for 
commercial  radio  communication.  See 
47  CFR  97.3(b).  Furher,  it  is  not  expected 
that  a  new  use  of  one  megahertz  of 
spectrum  in  a  band  already  assigned  to 
the  amateur  service  would  result  in  any 
significant  increase  in  production  of 
amateur  equipment  of  manufacturers. 

7.  The  proposal  contained  herein  has 
been  analyzijd  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  found  to  contain 
no  new  or  modified  form,  information 
collection  and/or  record  keeping, 
labeling,  disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  btirden  hours  imposed  on  the 
public. 

8.  This  Notice  of  Proposed  Rule 
Making  and  the  proposed  rule 
amendment  are  issued  under  the 
authority  of  sections  4(1)  and  303  (c)  and 


(r)  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C.  154(i)  and  303  (c) 
and  (r). 

9.  Pursuant  to  applicable  procedures 
set  forth  in  §S  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  27, 1989, 
and  reply  comments  on  or  before 
February  28, 1989.  The  Commission  will 
consider  all  relevant  and  timely 
comments  before  taking  final  action  in 
this  proceeding. 

10.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio,  Frequencies, 
Repeaters. 
Donna  R.  Searcy, 

Secretary. 

Proposed  Rule 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  97— (AMENDED] 

1.  The  authority  citation  for  Part  97 
would  continue  to  read,  as  follows: 

Authority:  48  Stat.  1066, 1982.  as  amended: 
47  U.S.C.  154,  303,  Interpret  or  apply  48  Stat. 
1064-1068, 1031-1105,  as  amended:  47  U.S.C. 
151-155.  301-609,  unless  otherwise  noted. 

2.  Section  97.85(h)  would  be  revised  to 
read  as  follows: 

§  97.85    Repeater  operation. 


(h)  All  amateur  fi^quency  bands 
above  29.5  MHz  are  available  for 
repeater  operation,  except  50.0-51.0 
MHz,  144.0-144.5  MHz,  145.5-146.0  MHz. 
220.0-220.5  MHz,  431.0-433.0  MHz.  and 
435.0-438.0  MHz.  Both  the  input 
(receiving)  and  output  (transmitting) 
frequency  of  a  station  in  repeater 
operation  shall  be  frequencies  available 
for  repeater  operation. 
[FR  Doc.  88-27112  Filed  11-23-88:  8:45  am] 
BILUNG  COOE  •712-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Members  of  Perfornuince  Review 
Board 

agency:  action. 

action:  Revision  of  list  of  performance 
review  board  positions. 

summary:  action  publishes  the 
revised  list  of  positions  which  comprise 
the  performance  Review  Board 
established  by  ACTION  under  the  Civil 
Service  Reform  Act. 

FOI1  FURTHER  INFORMATION  CONTACT: 

Phyllis  D.  Beaulieu.  Director  of 
Personnel.  ACTION,  806  Connecticut 
Avenue  NW..  Washington,  DC  20525, 
(202)  634-9263. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  of  1978  (CSRA). 
which  created  the  Senior  Executive 
Service  (SES),  requires  that  each  agency 
establish  one  or  more  performance 
review  boards  to  review  and  evaluate 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  appointing 
authority  concerning  the  performance  of 
the  senior  executive. 

The  positions  listed  below  will  serve 
as  members  on  the  ACTION 
Performance  Review  Board: 

1.  Assistant  Director  for  VISTA/Student 
Community  Service  Program,  Chairman. 

2.  Associate  Director  for  Domestic  and 
Anti-Poverty  Operations. 

3.  Associate  Director,  Office  of 
Management  and  Budget. 

4.  Executive  Officer.  Office  of  the  Director. 

5.  Deputy  General  Counsel. 

6.  Assistant  Director  for  Policy  and 
Research. 

7.  Director,  Special  Program  Operations. 

Issued  in  Washington.  DC,  on  November 
21, 1988. 


Sincerely, 
Donna  M.  Alvarado, 

Director,  ACTION. 

[FR  Doc.  88-27192  Filed  11-23-88:  8:45  am) 

BILUNG  COOE  M50-2t-M 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

1989 — Crop  Peanuts;  National 
Poundage  Quota 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Notice  of  proposed 
determination. 

SUMMARY:  This  notice  sets  forth  a 
proposed  determination  of  the  national 
poundage  quota  for  the  1989  crop  of 
quota  peanuts.  This  determination  is 
necessary  to  satisfy  statutory 
requirements  contained  in  the 
Agricultural  Adjustment  Act  of  1938.  as 
amended  (hereinafter  referred  to  as  "the 
1938  Act"). 

date:  To  be  assured  of  consideration, 
written  comments  with  respect  to  the 
proposed  determination  must  be 
received  by  December  7. 1988. 
ADDRESS:  Send  comments  to  Mr.  Bruce 
R.  Weber,  Director,  Commodity 
Analysis  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC  20013,  (202)  447- 
3391.  All  written  submissions  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m..  Monday 
through  Friday,  in  Room  3741-South 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller.  Agricultural  Economist. 
Agricultural  Stabilization  and 
Conservation  Service,  USDA,  Room 
3734-South  Building,  P.O.  Box  2415, 
Washington.  DC  20013,  (202)  447-8839. 
The  preliminary  regulatory  impact 
analysis  describing  the  impact  of 
implementing  this  determination  will  be 
available  on  request  from  the  above- 
named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major".  The 
matters  under  consideration  will  not 


result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  industries,  Federal,  State,  or 
local  governments  or  geographical 
regions;  or,  (3)  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  that  this  final  rule 
applies  to  are:  Title — Commodity  Loans 
and  Purchases;  Niunber  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  relating  to  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  ASCS  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  determination. 
The  determination  of  the  national 
poundage  quota  for  the  1989  crop  of 
peanuts  is  required  to  be  made  by  the 
Secretary  of  Agriculture  no  later  than 
December  15. 1988.  In  order  to  permit 
consideration  of  conmients  received  and 
announcement  of  the  final  determination 
by  that  date,  the  conunent  period  on  the 
proposed  determination  will  close  on 
December  5. 1988. 

Section  358(q)(l)  of  the  1938  Act 
requires  that  the  national  poundage 
quota  for  peanuts  for  each  of  the  1986 
through  1990  marketing  years  be 
established  by  the  Secretary  at  a  level 
that  is  equal  to  the  quantity  of  peanuts 
in  tons  that  the  Secretary  estimates  will 
be  devoted  in  each  such  marketing  year 
to  domestic  edible,  seed,  and  related 
uses.  Section  358(q)(l)  further  provides 
that  the  national  poundage  quota  for 
any  such  marketing  year  shall  not  be 
less  than  1,100,000  short  tons.  The 
marketing  year  for  the  1989  crop  of 
peanuts  runs  from  August  1, 1989 
through  July  31, 1990. 

Poundage  quotas  for  the  1986-1990 
crops  of  peanuts  were  approved  by 
producers  in  a  mail  ballot  held  January 
27-31, 1986. 


It  is  proposed  that  the  national 
poundage  quota  for  the  marketing  year 
for  the  1989  crop  shall  be  1,440.000  tons 
based  on  the  following  data: 

U.S.  Peanuts:  Estimated  Domestic  Ed- 
ible USE  FOR  THE  1989-90  MARKETING 

Year 

[Assumes  "most  likely"  U.S.  weatt»er] 
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Item 

Short  tons 

Domestic  e<lit)le: 
Domestic  food , 

1,078,500 
20.000 

On  farm  and  kx»l  sales ;. 

Subtotal „.. 

Seed 

1,096,500 
102,500 

168  000 

Flelated  use: 
Crushing  residual 

Shnnkage 

49  500 

Seg.  2  and  3  transfers 

20  000 

Product  exports 

1,500 

Subtotal 

239  000 

Total 

1.440,000 

The  domestic  food  use  estimate  is 
based  on  the  data  series  published  in 
the  Oil  Crops  Situation  and  Outlook, 
Economic  Research  Service  (ERS). 
Peanuts  used  to  produce  exported 
peanut  butter  are  included  in  the 
domestic  food  use  data  series  published 
by  ERS.  However,  the  domestic  food  use 
estimate  set  forth  in  the  preceding  table 
excludes  the  peanut  equivalent  of 
estimated  U.S.  exports  of  peanut  butter 
because  such  products  are  not 
consumed  in  the  U.S.  Because  the 
domestic  food  data  does  not  include 
farm  use.  local  sales,  or  seed  and  related 
uses,  estimates  of  these  have  been 
separately  set  out.  The  estimates  for 
farm  use  and  local  sales  were  derived 
by  comparing  historical  data  showing 
the  difference  between  total  production 
and  quantities  of  peanuts  that  were 
inspected.  Those  estimates  were  further 
reduced  by  estimating,  based  on 
historical  data,  actual  on-farm  seed  use 
(since  such  seed  use  is  included  in  the 
overall  seed  estimate  which  covers  both 
off-farm  and  on-farm  seed  use).  Seed 
use  measures  the  quantity  of  peanuts 
expected  to  be  needed  to  plant  the 
succeeding  (1990)  crop. 

The  overall  seed-use  estimate  (102,500 
tons)  was  derived  from  survey  data.  The 
crushing  residual  is  the  inedible  portion 
of  farmer  stock  peanuts  separateid  from 
the  edible  kernels  during  milling. 
Shrinkage  is  the  weight  loss  occurring 
between  harvest  and  production  of  the 
product.  Both  the  shrinkage  and 
crushing  residual  estimates  were 
derived  from  inspection  data.  Net 
exports  of  peanut  products  to  Canada 
and  Mexico  were  included  in  the 
calculation  as  such  products  cannot, 
under  7  CFR  Part  1446,  be  produced  from 


additional  peanuts.  Accordingly,  such 
products  presumably  are  made  from 
quota  peanuts.  Also,  an  estimate  was 
added  for  the  quantity  of  peanuts  that 
would  otherwise  be  eligible  for  use  as 
quoia  peanuts  but  which  will  not  qualify 
for  such  use  due  to  quality  problems. 
These  peanuts  are  Segregation  2  and  3 
peanuts. 

Proposed  Determination 

Accordingly,  it  is  proposed  that  the 
national  poundage  quota  for  1939-crop 
peanuts  shall  be  1,440,000  short  tons. 

Authority:  Sec.  358,  55  Stat.  88,  as  amended 
(7  U.S.C.  1358). 

Signed  at  Washington,  DC  on  November 
18, 1988. 

Milton  Hertz, 

Administrator,  Agricultural  Stabilization  and 

Conservation  Service. 

[FR  Doc.  88-27175  Filed  11-21-88: 11:35  am) 

BILJJNG  CODE  3410-05-4M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  24-86] 

Foreign-Trade  Zone  66,  Wilmington, 
NC;  Withdrawal  of  Application  for 
Proposed  Subzone  for  ttie  American 
Hoist  and  Derrici(  Co; 

Notice  is  hereby  given  of  the 
withdrawal  of  the  appHcation  submitted 
by  the  North  Carolina  State  Department 
of  Commerce,  grantee  of  Foreign-Trade 
Zone  66,  for  a  subzone  at  the  crane 
manufacturing  plant  of  American  Hoist 
and  Derrick  Company  (Amhoist)  in 
Wilmington,  North  Carolina.  The 
application  was  filed  on  July  14. 1986  (51 
FR  26729,  7/25/86).  It  was  opposed  by 
the  domestic  steel  industry. 

The  case  has  been  withdrawn  without 
prejudice  and  FTZ  Board  Docket  24-86 
is  closed. 

Dated:  November  18, 1988. 
John  J.  Da  Ponta,  Jr., 

Executive  Secretary. 

[FR  Doc.  88-27244  Filed  11-23-1988;  8:45  am] 

BILUNG  COOE  SSIO-DS-M 


international  Trade  Administration 
[A-570-801] 

Postponement  of  Hnal  Antidumping 
Duty  Determination;  Headwear  From 
ttie  People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  On  November  9, 1988,  we 
received  a  request  from  counsel  for  the 
respondents  China  National  Light 
Industrial  Products  Import  and  Export 
Corporation  and  China  Arts  &  Crafts 
Import  and  Export  Corporation  and  their 
former  branches  in  the  antidumping  duty 
investigation  of  headwear  from  the 
People's  Republic  of  China  that  the  final 
determination  be  postponed  as  provided 
for  in  section  735(a)(2)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1673d  (a)(2)(A)).  Pursuant  to  this 
request,  we  are  postponing  our  final 
antidumping  duty  determination  as  to 
whether  sales  of  headwear  from  the 
People's  Republic  of  China  have  been 
made  at  less  than  fair  value  until  not 
later  than  March  17, 1989. 

EFFECTIVE  DATE:  November  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Gray  or  Anne  D'Alauro,  Office  of 
Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  377-1130  or  377-2923. 

SUPPLEMENTARY  INFORMATION:  On  June 

21. 1988.  we  published  a  notice  in  the 
Federal  Register  that  we  were  initiating, 
under  section  732(b)  of  the  Act  (19 
U.S.C.  1673  a{b)),  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  headwear  from  the  People's 
Republic  of  China  are  being,  or  are 
likely  to  be  sold  at  less  than  fair  value 
(50  FR  39743).  We  published  our 
preliminary  affirmative  determination 
on  November  8, 1988  (53  FR  45138).  this 
notice  stated  that  we  would  issue  a  final 
determination  on  or  before  January  16. 
1989.  On  November  9, 1988,  counsel  for 
the  respondents  requested  that  we 
extend  the  period  for  the  final 
determination  until  not  later  than  the 
135th  day  after  the  date  of  publication  of 
our  preliminary  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act.  These  respondents  account  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise  to  the  United 
States,  and  thus  are  qualified  to  make 
this  request.  If  a  qualified  exporter 
properly  requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  we  grant 
the  request  and  postpone  our  final 
determination  until  not  later  than  March 
17, 1989. 

In  the  prehminary  determination  we 
stated  that  a  public  hearing  would  be 
held  December  30, 1988.  The  public 
hearing  has  now  been  moved  to  January 
13, 1989  at  9:30  a.m.  at  the  United  States 
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Department  of  Commerce,  Room  3706, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC.  Individuals  who 
wish  to  participate  in  the  hearing  must 
submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  8-009,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Assistant  Secretary  by  January  8, 1989. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  Tiled  in  accordance 
with  19  CFR  353.46,  within  30  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministntion. 
[FR  Doc.  88-27243  Filed  11-23-68;  8:45  am] 

MLUNQ  CODE  3B10-OS-M 

[A-S70-504] 

Petroleum  Wax  Candles  From  the 
People's  Republic  of  CtUna;  Rnal 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration. 

Commerce. 

ACnofC  Notice  of  Rnal  results  of 

antidumping  duty  administrative  review. 

summary:  On  August  23, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
petroleum  wax  candles  from  the 
People's  Republic  of  China. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  The  final  results  are 
unchanged  from  those  presented  in  the 
preliminary  results. 
EFFECTIVE  DATE:  November  25, 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maura  Kim  or  Laurie  A.  Lucksinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-1130. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1968,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 


32090)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  petroleum 
wax  candles  from  the  People's  Republic 
of  China  (51  FR  30686,  August  28, 1986). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  petroleum  wax  candles. 
Petroleum  wax  candles  are  currently 
classifiable  under  item  755.25  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  under  Harmonized  Tariff 
System  item  number  3406.00.00. 

The  review  covers  one  third-country 
reseller,  P&C  Enterprises  (Hong  Kong), 
of  petroleum  wax  candles  from  the 
People's  Republic  of  China  and  the 
period  February  19, 1986  through  July  31, 
1987. 

Final  Results  of  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  The  final  results 
are  unchanged  from  those  presented  in 
the  preliminary  results  and  we 
determine  that  a  margin  of  54.21  percent 
exists  for  P&C  Enterprises  (Hong  Kong) 
for  the  period  February  19, 1986  through 
July  31. 1987. 

"The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service.  The  Department  will 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  antidumping 
duties  for  P&C  Enterprises  (Hong  Kong) 
based  on  the  above  margin,  as  provided 
in  section  751(a)(1)  of  the  Tariff  Act.  For 
any  shipments  from  the  remaining 
known  producers  and/or  exporters  not 
covered  by  this  review  the  cash  deposit 
will  continue  to  be  at  the  rate  published 
in  the  antidumping  duty  order  (51  FR 
30687,  August  28, 1986).  For  any 
shipments  from  a  new  producer  and/or 
exporter  not  covered  by  this 
administrative  review,  whose  first 
shipments  of  petroleum  wax  candles 
occurred  after  July  31, 1987,  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  54.21  percent  shall  be  required. 

This  deposit  requirement  is  effective 
for  all  shipments  of  Chinese  petroleum 
wax  candles  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  adminstrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 


and  §  352.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  November  16, 1968. 
|an  W.  Maies, 

Assistant  Secretary  for  Import 

A  dminiatration. 

[FR  Doc.  88-27242  Filed  11-23-88;  8:45  am) 

BILUNO  COOE  UIO-Ot-M 

National  Oceanic  and  Atmospheric 
Administration 

Taking  of  Marine  Mammals  Incidental 
to  CoRunerdal  Rshing  Operations; 
Rnding  of  Conformance. 

AQEMCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  finding  of 
conformance. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NMFS,  announces  that  the 
Government  of  Panama  has  submitted 
information  which  demonstrates  that 
Panama  and  die  tuna  purse  seine  fishing 
vessels  under  its  control  are  in 
conformance  with  U.S.  marine  mammal 
regulations.  As  a  result  of  this  finding, 
yellowfin  tuna  from  Panama  may  be 
imported  into  the  United  States. 
DATES:  This  finding  is  effective 
November  23. 1988,  and  remains  in 
effect  until  December  31, 1989. 
ADDRESS:  A  copy  of  the  administrative 
record  for  this  determination  may  be 
obtained,  at  cost,  by  contacting  the 
Regional  Director.  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 
E.  Charles  Fullerton.  Regional  Director, 
or  J.  Gary  Smith,  Deputy  Regional 
Director,  Southwest  Region,  NMFS  at 
213-514-6196. 

SUPPLEMENTARY  INFORMATION:  On 
March  18, 1988  (53  FR  8910),  the  NMFS 
promulgated  interim  final  rules 
concerning  the  importation  of  yellowfin 
tuna  caught  by  purse  seines  in  the 
eastern  tropical  Pacific  Ocean  (FTP). 
Under  this  rule,  in  order  to  import 
yellowfin  tuna  into  the  United  States, 
any  nation  which  has  purse  seine 
vessels  of  400  tons  carrying  capacity  or 
greater  operating  in  the  ETP  must  supply 
documentary  evidence  that  it  has  a 
regulatory  program  governing  the 
incidental  taking  of  marine  mammals 
(porpoise)  in  the  tuna  fishery  and  a 
resultant  mortality  rate  of  marine 
mammals  which  are  comparable  to  that 
of  the  United  States. 

The  Government  of  Panama  has 
submitted  its  laws  for  the  protection  of 


marine  mammals  involved  in  the  tuna 
purse  seine  fishery  and  the  required 
information  relating  to  the  tuna  vessels 
fishing  under  its  laws  and  marine 
mammal  mortality  performance  of  those 
vessels.  The  Assistant  Administrator 
finds,  after  consultation  with  the 
Department  of  State,  that  the  laws  and 
program  for  the  protection  of  porpoise 
are  comparable  to  those  of  the  United 
States  (50  CFR  216.24).  Data  relating  to 
fleet  performance  during  1986. 1987  and 
part  of  1988,  were  prepared  by  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  based  on  reports  from 
observers  placed  aboard  fishing  vessels 
by  the  lATTC.  The  Assistant 
Administrator  accepts  these  data  as 
accurate  and  meet  the  requirements  of 
the  interim  rule. 

The  interim  rule  does  not  require  that 
a  nation's  fleet  porpoise  mortality 
performance  meet  either  the  negative 
trend  test  or  the  comparability  test  for 
1988.  Therefore,  the  Government  of 
Panama  has  met  all  of  the  current 
requirements  for  importing  yellowfin 
tuna  into  the  United  States. 

Dated:  November  21, 1988. 
James  W.  Brennan, 

Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-27220  Filed  11-23-88:  8:45  am] 

BILLING  COOE  3510-22-M 


Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Finding  of  Conformance 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Notice  of  finding  of 
conformance. 

summary:  The  Assistant  Administrator 
for  fisheries.  NMFS,  announces  that  the 
Government  of  Venezuela  has  submitted 
information  which  demonstrates  that 
Venezuela  and  the  tuna  purse  seine 
fishing  vessels  under  its  control  are  in 
conformance  with  U.S.  marine  mammal 
regulations.  As  a  result  of  this  finding, 
yellowfin  tuna  from  Venezuela  may  be 
imported  into  the  United  States. 

DATES:  This  finding  is  effective 
November  23, 1988,  and  remains  in 
effect  until  December  31, 1989. 

ADDRESS:  A  copy  of  the  administrative 
record  for  this  determination  may  be 
obtained,  at  cost,  by  contacting  the 
Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island,  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.  Charles  Fullerton.  Regional  Director, 
or  J.  Gary  Smith,  Deputy  Regional 


Director,  Southwest  Region,  NMFS  at 

213-514-6196. 

SUPPLEMENTARY  INFORMATION:  On 

March  18, 1988  (53  FR  8910),  the  NMFS 
promulgated  interim  final  rules 
concerning  the  importation  of  yellowfin 
tuna  caught  by  purse  seines  in  the 
eastern  tropical  Pacific  Ocean  (ETP). 
Under  this  rule,  in  order  to  import 
yellowfin  tuna  into  the  United  States, 
any  nation  which  has  purse  seine 
vessels  of  400  tons  carrying  capacity  or 
greater  operating  in  the  ETP  must  supply 
documentary  evidence  that  it  has  a 
regulatory  program  governing  the 
incidental  taking  of  marine  mammals 
(porpoise)  in  the  tuna  fishery  and  a 
resultant  mortality  rate  of  marine 
mammals  which  are  capable  to  that  of 
the  United  States. 

The  Government  of  Venezuela  has 
submitted  its  laws  for  the  protection  of 
marine  mammals  involved  in  the  tuna 
purse  seine  fishery  and  the  required 
information  relating  to  the  tuna  vessels 
fishing  under  its  laws  and  marine 
mammal  mortality  performance  of  those 
vessels.  The  Assistant  Administrator 
finds,  after  consultation  with  the 
Department  of  State,  that  the  laws  and 
program  for  the  protection  of  porpoise 
are  comparable  to  those  of  the  United 
States  (50  CFR  216.24).  Data  relating  to 
fleet  performance  during  1986, 1987  and 
part  of  1988,  were  prepared  by  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  based  on  reports  from 
observers  placed  aboard  fishing  vessels 
by  the  lATTC.  The  Assistant 
Administrator  accepts  these  data  as 
accurate  and  meet  the  requirements  of 
the  interim  rule. 

The  interim  rule  does  not  require  that 
a  nation's  fleet  porpoise  mortality 
performance  meet  either  the  negative 
trend  test  or  the  comparability  test  for 
1988.  Therefore,  the  Government  of 
Venezuela  has  met  all  of  the  current 
requirements  for  importing  yellowfin 
tuna  into  the  United  States. 

Date:  November  21, 1988. 
James  W.  Brennan. 

Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-27221  Filed  11-23-88;  8:45  am] 

BiLUNG  CODE  3510-23-11 


South  Atlantic  and  Gulf  of  Mexico 
Fishery  Management  Councils; 
Meeting  Notice  Clarification 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

This  notice  clarifies  the  dates  for  the 
public  meetings  of  the  South  Atlantic 
and  Gulf  of  Mexico  Fishery 
Management  Councils  as  published 
previously  in  the  Federal  Register  (53  FR 


4451Z  N(M£gmber^X988).  The  South 
Atlantic  FisHeryManagement  Council 
and  its  Committees  will  convene  a  joint 
public  meeting  with  the  Gulf  of  Mexico 
Fishery  Management  Council  and  its 
Committees  on  November  28, 1988.  and 
will  adjourn  December  2, 1988.  at  the 
Omni  Hotel  at  Charleston  Place.  130 
Market  Street.  Charieston,  SC,  to 
discuss  king  and  Spanish  mackerel, 
spiny  lobster,  and  other  issues  of 
interest  to  the  Councils. 

All  other  information  remains 
unchanged.  For  further  information 
contact  Carrie  R.F.  Knight.  Public 
Information  Specialist,  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston. 
SC  29407:  telephone:  (803)  571-4366. 

Date:  No^mber  21, 1988. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-27270  Filed  11-23-88:  8:45  am| 

BILLING  COOE  3510-22-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Macau 

November  18. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements      ». 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  November  21.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
quota  Status  Reports  posed  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  E.0. 11651  of  March  3. 1972.  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

The  current  aggregate  limit,  and 
certain  limits  within  the  aggregate  are 
being  increased,  variously,  for  swing, 
carryforward  and  recrediting  of 
carryforward  applied  but  not  used. 


47744 
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A  description  of  the  textiles  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745.  published 
on  December  16, 1987).  Also  see  52  FR 
49466,  published  on  December  31, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

November  18. 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  28, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  filter,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  November  21, 1988,  the 
directive  of  December  28, 1987  is  being 
amended  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Macau: 


Category 

Adjusted  12-mofith  Brnrt  ' 

200-239,  300-369,  400- 

90,172.602  square  yan)s 

469.  600-670  and 

equivatenL 

SOO-899.  as  a  group. 

Group  1:  200-239.  300- 

87,075,756  square  yards 

369.  600-670  and 

equivalem. 

800-699  as  a  group. 

Sublevels  in  Group  1: 

333/334/335/833/ 

165.665  dozen  of  wtiich 

834/835. 

not  rtxjre  than  90,047 

dozen  shall  be  m 

Ca089ories  333/335/ 

833/635 

338 

205,649  dozea 

339 

887,637  dozen. 

340 

187,061  dozen. 

341 

120.572  dozen. 

345 

35.982  dozen. 

347/348/B47  

496  270  dozen. 

633/634/635 

316.824  dozea 

640 -. 

73.557  dozen. 

041/840 

126.425  dozen. 

642/842 

60.255  dozen. 

645/646 _.. 

172.425  dozen. 

647/748 _... 

347.836  dozen. 

845/846 -. 

215,070  dozea 

Group  II:  400-469.  ■•  a 

1.751.170  square  yards 

group 

equivalenL 

Category 

Adjusted  12-moniti  Bmtt  > 

445/446. 

81.630  dozen 

■  Thelknits  have  notbaen 
ariy  imports  exported  after 


to  account  tor 
31.  1987. 


The  Committee  for  fiie  fanplementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  8&-27210  Filed  ll-23-88A45am] 

BILUNQ  CODE  SS10-OR-M 


Announcement  of  an  Import  UmR  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Sweater*  Assembled  In  ttie 
Commonwealth  of  ttie  Northern 
Mariana  Islands  ^M1)  From  Imported 
Parts 

November  18. 198a 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notification  of  establidunent  of 

a  limit  for  the  new  agreement  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEMENTARY  MF0RMAT10N: 

Authodty:  E.0. 11661  of  March  3, 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

On  November  4. 1988,  a  directive  was 
issued  to  the  Commissioner  of  Customs 
establishing  a  bmit  for  cotton,  wool  and 
man-made  fiber  sweaters  in  Categories 
345,  445,  446,  645.  and  646  for  the  period 
November  1. 1988  through  October  31, 
1989.  A  copy  of  the  directive  and 
accompanying  Federal  Register  notice 
are  published  below. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Announcement  of  an  Import  Limit  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber  Sweaters 
Assembled  in  the  Conunonwealth  of  the 
Northern  Mariana  Islands  (CNMI)  From 
Imported  Parts 
November  4. 1988. 

Agency:  Committee  for  the  Implementation 
of  Textile  Agreements  (CITA). 

Action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a  hmit 
for  the  new  agreement  year. 

Effective  Date:  November  14, 1988. 

Authority:  E.0. 11651  of  March  3, 1972.  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 


For  Further  bifonnation  Contact  Araie 
Novak,  Intematicmal  Trade  Specialist,  Office 
of  Textiles  and  Apparel,  U.S.  Department  of 
Commerce,  (202)  377-4212.  For  infontnation  on 
the  quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  For  information 
on  embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

Supplementary  Information:  On  November 
2, 1987,  a  notice  was  published  in  the  Federal 
Register  (52  FR  42032)  announdng  that 
cotton,  wool  and  man-made  fiber  sweaters  in 
Categories  MS,  445,  446,  645.  and  646. 
determined  by  the  U.S.  Customs  Service  to  be 
products  of  foreign  countries  or  foreign 
territories  and  exported  from  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI),  and  certified  to  have  been 
assembled  in  the  CNMI,  may  be  entered  into 
the  United  States  for  consumption,  or 
withdrawn  from  warehouse  for  consumption, 
in  an  amount  not  to  exceed  100,000  dozen. 
This  limited  exception  was  to  be  effective  for 
sweaters  exported  from  die  CNMI  during  the 
period  November  1, 1967  through  October  31, 
1988.  A  subsequent  notice  dated  April  8, 1988 
announced  a  reduction  to  this  limit  (53  FR 
11692). 

The  purpose  of  this  notice  is  to  advise  the 
public  that  this  exception  is  being  continued 
for  goods  exported  during  the  period 
November  1, 1988  through  October  31, 1988  at 
a  level  of  87,540  dozen,  with  a  wool  sublimit 
of  13,131  dozen,  in  accordance  with  the  terms 
of  the  administrative  arrangement  between 
the  Governments  of  the  United  States  and  the 
Conunonwealth  of  the  Northern  Mariana 
Islands.  This  arrangement  requires  that  at 
least  40  percent  of  the  sweater  assembly 
employees  are  citizens  or  nationals  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  Palau.  or  the 
United  Stales,  in  accordance  with  the  Title  I, 
Article  IV  of  the  Compact  of  Free  Association 
(48  U.S.C.  section  1681  note). 

If  subsequent  investigations  determine  that 
at  least  40  percent  of  the  employees  are 
citizens  or  nationals  of  the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  the 
Republic  of  Palau,  or  the  United  States,  the 
limit  may  be  increased  to  100,000  dozen,  with 
a  wool  sublimit  of  15.000  dozen.  However,  if 
subsequent  investigations  determine  that  at 
least  50  percent  of  the  employees  are  citizens 
or  nationals  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  the  Republic 
of  Palau,  or  the  United  States,  the  limit  may 
be  increased  to  120.000  dozen,  with  a  wool 
sublimit  of  18.000  dozen. 

A  certification  will  continue  to  be  required 
and  will  be  issued  by  the  authorities  in  the 
CNMI  prior  to  exportation  as  verification  of 
assembly  in  the  CNMI.  A  facsimile  of  the 
certification  stamp  was  published  in  the 
Federal  Register  on  August  12. 1988  (53  FR 
30456). 

For  those  sweaters  properly  certified,  no 
export  visa  or  license  will  be  required  from 
the  country  of  origin  of  the  merchandise,  and 
imports  entered  under  this  procedure  will  not 
be  charged  to  limits  established  for  exports 
from  the  country  of  origin.  Exports  of 
sweaters  hi  Categories  345,  445,  446, 645,  and 
646,  which  are  not  accompanied  by  a 


Federal  Regigter  /  Vol.  53.  No.  227  /  Friday.  November  25.  1988  /  Notices 


47745 


certification  and  those  in  excess  of  87,540 
dozen  (13,131  dozen  for  the  wool  sublimit), 
will  require  the  appropriate  visa  or  export 
license  from  the  country  of  origin  and  will  be 
subject  to  any  other  applicable  restriction. 
A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  is  available  in 
the  CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745.  published  on 
December  16, 1987).  Also  see  52  FR  42032. 
published  on  November  2, 1987  and  52  FR 
11692,  published  on  April  &.  1988. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

November  4, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972.  as  amended,  effective  on 
November  14. 1988,  you  are  directed  to  permit 
entry  or  withdrawal  from  warehouse  for 
consumption  in  the  United  States  in  an 
amount  not  to  exceed  87,540  dozen  cotton, 
wool  and  man-made  flber  textile  products  in 
Categories  345,  445.  446,  645  and  646.  with  a 
wook  sublimit  for  Categories  445  and  446  not 
to  exceed  13,131  dozen,  the  product  of  any 
foreign  country  or  foreign  territory,  as 
determined  under  Customs  Regulation  Part 
12,  Section  12.130  and  which  have  been 
certified  as  assembled  in, the  Conunonwealth 
of  the  Northern  Mariana  Islands  (CNMI)  and 
exported  to  the  United  States  during  the 
twelve-month  period  beginning  on  November 
1, 1988  and  extending  through  October  31. 
1989.  You  are  directed  not  to  require  any 
otherwise  applicable  export  visa  or  license 
and  not  to  charge  against  any  otherwise 
applicable  import  restriction  sweaters  subject 
to  this  provision.  A  certification  will  be 
issued  by  the  authorities  in  the  CNMI  prior  to 
exportation  as  verification  of  assembly  in  the 
CNMI.  A  facsimile  of  the  certification  stamp 
has  been  provided. 

You  are  directed  to  require  the  appropriate 
visa  or  export  license  from  the  country  of 
origin  and  charge  any  shipments  of  cotton, 
wool  and  man-made  Fiber  textile  products  in 
Categories  345,  445,  446,  645  and  646  to  the 
country  of  origin  if  (a)  the  87,540  dozen  limit 
or  the  13.131  dozen  wool  sublimit  have  been 
filled,  or  (b)  the  products  are  not 
accompanied  by  certification,  or  (c)  the 
products  are  not  assembled  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Imports  charged  to  the  category  limit  for 
the  period  November  1, 1987  through  October 
31, 1988  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limit  established 
for  thai  period  has  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  level  set  forth  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 


action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb,  ^ 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-27208  Filed  11-23-68;  8:45  am] 
nixma  cooc  wio-oh-m 


New  Officials  of  the  Government  of 
the  Socialist  Republic  of  Romania 
Auttiorlzed  to  Issue  Export  Visas 
Using  the  New  Visa  Stamp 

November  18, 1988. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  The 
Government  of  the  Socialist  Republic  of 
Romania  has  notified  the  United  States 
Government  that  only  the  officials  listed 
below  are  authorized  to  issue  export 
visas  for  textile  and  apparel  products 
which  are  exported  from  Romania  on 
and  after  November  1, 1988  under  the 
terms  of  the  Bilateral  Cotton  Textile 
Agreement  of  January  28  and  March  31, 
1983,  as  amended  and  extended,  and  the 
Bilateral  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  November  7  and 
16, 1984.  as  amended. 

Ion  Chioveanu 
Petre  Sin 

Vladimir  Ciobanasu 
Pelre  Andrei 
Dan  Simion 

A  facsimile  of  the  new  visa  stamp  is 
available  from  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW..  Room  3110,  Washington,  DC  20230. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  88-27209  Filed  11-23-88;  8:45  am] 

BILUNG  CODC  3S10-OR-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Cotton  Exchange  Proposed 
Futures  Contracts 

agency:  Commodity  Futures  Trading 
Commission, 


action:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contracts. 

summary:  The  New  York  Cotton 
Exchange  ("NYCE")  has  applied  for 
designation  as  contract  markets  in 
futures  in  the  Thirty  Day  Federal  Funds 
Index  and  in  Two  Year  U.S.  Treasury 
notes.  The  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commission  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering  the 
views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  December  27, 1988. 

address:  Interested  [>ersons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  NYCE 
Thirty  Day  Federal  Fimds  Index  futures 
contract  or  to  the  two  Year  U.S. 
Treasury  Note  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  futures  contracts  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
era  145.5  and  145.9  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contracts,  or  with  respect  to 
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other  materials  submitted  by  the  NYCE 
in  support  of  the  applications,  should 
send  such  comments  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  November  21. 
1988. 

Paula  A.  Tosin, 

Director.  Division  of  Economic  Analysis. 
[FR  Doc.  88-27174  Filed  11-23-88;  8:45  am) 

BILUNG  COOC  US1-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER89-«0-000,  et  aL) 

Union  Electric  Co.,  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

November  18, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Union  Electric  Company 

[Docket  No.  ER89-60-0001 

Take  notice  that  on  November  9. 1988, 
Union  Electric  Company  (Union) 
tendered  for  filing  Second  Amendment 
to  the  Interconnection  Agreement  dated 
February  18, 1972,  between  Central 
Illinois  Public  Service  Company,  Illinois 
Power  Company  and  Union. 

Said  Amendment  revises  certain 
Service  Schedules  to  provide  for  minor 
word  changes  allowing  for  capacity 
transactions  of  12  months  or  longer. 

Union  requests  that  the  filing  be 
permitted  to  become  effective  December 
1. 1988. 

Comment  date:  December  12, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Power  &  Light  Company 

[Docket  No.  ER89-59-000) 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  tendered  for 
filing  on  November  8. 1988,  an  executed 
Power  Supply  Agreement  dated  as  of 
September  29. 1988.  between  PP&L  and 
Allegheny  Electric  Cooperative,  Inc. 
(Allegheny),  which  supersedes  the 
Power  Supply  Agreement  dated 
February  4, 1988.  between  PP&L  and 
Allegheny.  Under  the  February  4, 1986. 
Agreement,  PP&L  provided  wholesale 
electric  service  to  Allegheny  for  the 
benefit  of  Sullivan  County  Rural  Electric 
Cooperative,  Inc.  (Sullivan  County)  at  12 
kV.  Under  the  September  29, 1988, 
Agreement,  PP&L  agrees  to  provide 
wholesale  electric  service  to  Allegheny 


for  the  benefit  of  Sullivan  County  at  69 
kV  in  order  to  meet  Sullivan  County's 
current  and  future  energy  needs. 

PP&L  requests  that  the  Agreement 
become  effective  on  the  date  it  is 
accepted  for  filing  by  the  Commission, 
and  therefore,  requests  waiver  of  the 
Commission's  notice  requirements  of 
section  205  of  the  Federal  Power  Act.  16 
U.S.C.  824d.  and  35.3  of  the 
Commission's  regulations,  18  CFR  35.3. 

Copies  of  this  filing  have  been  served 
upon  Allegheny  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  December  5. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arkansas  Power  ft  Light  Company 

[Docket  No.  ER88-313-001J 

Take  notice  that  on  November  7, 1988, 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing,  pursuant  to 
the  Commission's  order  dated  October 
21, 1988,  its  Compliance  Report. 

Comment  date:  December  5. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Empire  District  Electric  Company 

[Docket  No.  ER8&-57-000) 

Take  notice  that  The  Empire  District 
Electric  Company,  (EDE)  on  November 
7, 1988,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff,  1st 
Revised  Volume  No.  1.  Section  6, 10th 
Revised  Sheet  No.  22,  INDEX  OF 
PURCHASERS,  and  a  service  agreement 
w'th  Kansas  Electric  Power 
Cooperative,  Inc.  (KEPCO)  of  Topeka, 
Kansas. 

The  service  agreement  filed  between 
EDE  and  KEPCO  will  replace  the  service 
agreement  between  EDE  and  The  Twin 
Valley  Electric  Cooperative,  Inc.  of 
Altamont,  Kansas,  filed  with  FERC 
August  23. 1978,  in  Docket  No.  ER78- 
591-000.  No  change  is  requested  in  rate 
schedules,  terms  of  agreement  or 
facilities. 

Copies  of  the  filing  were  served  upon 
the  Kansas  State  Corporation 
Commission  and  Kansas  Electric  Power 
Cooperative,  Inc. 

Comment  date:  December  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealtli  Edison  Company  of 
Indiana,  Inc. 

[Docket  No.  ER88-531-002J 

Take  notice  that  on  October  31, 1988. 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  (Edison  Indiana)  tendered 
for  filing,  pursuant  to  the  Commission's 
letter  order  dated  September  30, 1988.  its 
Compliance  Refund  Report. 


Edison  Indiana  states  that  copies  of 
its  Report  were  served  on 
Commonwealth  Edison  Company. 
Illinois  Commerce  Commission  and 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER8&-83-003J 

Take  notice  that  on  November  9, 1988, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  its  refund 
Report  in  accordance  with  Settlement 
Agreement  between  SCE  and  the  City  of 
Vernon  accepted  by  the  Commission's 
Order  of  September  30, 1988. 

Comment  date:  December  5. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Utah  Power  ft  Light  Company 

[Docket  No.  ER89-63-000] 

Take  notice  that  on  November  14. 
1988,  Utah  Power  &  Light  Company 
(Utah)  tendered  for  filing  new  Service 
Agreements  providing  for  sales  under 
Service  Schedules  UTAH-lB  and 
UTAH-lC  of  Vohmie  2  of  its  FERC 
Electric  Tariff  under  which  Utah  sells 
and  delivers  nonfirm  energy  to  electric 
utilities.  The  new  Service  Agreements 
are  with  Utah  Municipal  Power  Agency. 

Utah  requests  that  the  Agreements 
under  Service  Schedule  UTAH-lB  and 
Service  Schedule  UTAH-lC  with  Utah 
Municipal  Power  Agency  be  made 
effective  either  on  January  13, 1989  or 
the  date  service  commences,  whichever 
occurs  first.  Utah  requests  that  the 
notice  requirements  of  18  CFR  35.3  be 
waived  as  provided  by  18  CFR  35.11  in 
order  to  provide  the  service,  if 
requested,  prior  to  January  13, 1989. 

Copies  of  this  filing  were  served  on 
Utah  Municipal  Power  Agency  and  upon 
the  Utah  Pubalic  Service  Commission. 

Comment  date:  December  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Utah  Power  ft  Light  Company 

[Docket  No.  ER89-58-O00J 

Take  notice  that  on  November  7, 1988, 
Utah  Power  &  Light  Company  (Utah) 
tendered  for  filing  new  Service 
Agreements  providing  for  sales  under 
Service  Schedules  UTAH-IB  and 
UTAH-lC  of  Volume  2  of  its  FERC 
Electric  Tariff  under  which  Utah  sells 
and  delivers  nonfirm  energy  to  electric 
utilities.  The  new  Service  Agreements 
are  with  Pacific  Gas  &  Electric 
Company. 

Utah  requests  that  the  Agreements 
under  Service  Schedule  UTAH-IB  and 


Service  Schedule  UTAH-lC  with  Pacific 
Gas  &  Electric  Company  be  jade 
effective  either  on  January  6, 1989  or  the 
date  service  commences,  whichever 
occurs  first.  No  sales  have  been  made 
under  either  of  these  Agreements  to 
date,  but  in  the  event  a  transaction 
becomes  possible  prior  to  January  6. 
1989,  Utah  requests  that  the  notice 
requirements  of  18  CFR  35.3  be  waived 
as  provided  by  18  CFR  35.11  in  order  to 
provide  the  service. 

Copies  of  this  filing  were  served  on 
Pacific  Gas  &  Electric  Company  and 
upon  the  Utah  Public  Service 
Commission. 

Comment  date:  December  5, 1988,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice.  

9.  Aritansas  Power  ft  Light  Company  [Docket  Nos.  CP89-196-000,  et  al.] 


Practice  and  Procedure  (18  CFR  385.211 
and  3a5.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-27178  Filed  11-23-88:  8:45  am) 

BILLING  CODE  6717mi-M 


[Docket  No.  EL87-32-002) 

Take  notice  that  on  November  7, 1988, 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  its  compliance 
report  pursuant  to  the  Commission's 
September  23, 1988  order  in  the  above 
referenced  docket. 

Comment  date:  December  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Dehnarva  Power  ft  Light  Co. 

[Docket  Nos.  EL87-58-002  and  ER87-555-O0OJ 

Take  notice  that  on  October  28, 1988. 
Delmarva  Power  &  Light  Company  filed 
a  Refund  Compliance  Report  pursuant  to 
the  Commission's  letter  order  of 
September  20, 1988  approving  the 
Settlement  Agreement  in  these  dockets. 

Delmarva  states  that  on  September  28, 
1988  it  refunded  to  the  affected 
wholesale  customers  $750,000  in 
settlement  of  Docket  No.  EI^7-58-000. 
Delmarva  further  states  that  the  refunds 
was  distributed  to  the  affected 
Customers  as  prescribed  in  Attachment 
C  of  the  Settlement  Agreement  which  is 
attached  to  the  Report.  Delmarva  states 
that  a  compliance  report  regarding  the 
settlement  in  Docket  No.  ER87-556-000 
will  be  filed  by  November  17, 1988. 

Copies  of  the  Report  were  served 
upon  each  affected  wholesale 
Customers,  the  parties  of  record  and  the 
state  regulatory  agencies  in  Delaware, 
Maryland  and  Virginia. 

Comment  date:  December  5, 1988,  fn 
accordance  with  Sf.indard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Souttiem  Natural  Gas  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

[Docket  No.  CP89-196-000) 
November  17, 1988. 

Take  notice  that  on  November  14, 
1988,  Southern  Natural  Gas  Company, 
(Southern),  P.O.  Box  2563,  Birmin^am, 
Alabama  35202,  filed  in  Docket  No. 
CP89-196-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportation  service  for 
Colony  Natural  Gas  Corporation 
(Colony),  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  pursuant  to  a 
transportation  agreement  dated  August 
31, 1988,  under  Southern's  Rate  Schedule 
IT,  it  proposes  to  transport  up  to  25,000 
MMBtu  per  day  equivalent  of  natural 
gas  on  an  interruptible  basis  for  Colony 
from  points  of  receipt  listed  in  Exhibit 
"A"  of  the  agreement  to  delivery  points 
listed  in  Exhibit  "B".  which 
transportation  service  involves 
interconnections  between  Southern  and 
various  transporters.  Southern  states 
that  it  would  receive  the  gas  at  various 
existing  points  on  its  system  offshore 
Louisiana,  and  in  Louisiana,  Mississippi, 
Texas  and  Alabama,  and  that  it  would 
transport  and  redeliver  the  gas  to 
various  delivery  points  in  Georgia. 

Southern  advises  that  service  \xnder 
§  284.223(a)  commenced  September  27, 
1988,  as  reported  in  Docket  No.  ST89- 
027.  Southern  further  advises  that  it 


would  transport  9.725  MMBtu  on  an 
average  day  and  3,549,744  MMBtu 
annually. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  W^illiams  Natural  Gas  Company 

[Docket  No.  CP89-152-0001 
November  17, 1988. 

Take  notice  that  on  November  9, 1988. 
Williams  Natural  Gas  Company 
(Williams)  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-152-O00  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  OXY 
Gas  Marketing,  Inc.  (OXY),  under  its 
blanket  authorization  issued  in  Docket 
No.  CP86-631-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fuUy 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williams  would  perform  the  proposed 
interruptible  transportation  service  for 
OXY,  a  marketer  of  natural  gas, 
pursuant  to  an  ITS  transportation 
service  agreement  dated  August  19, 1988 
(Reference  No.  TR-C0040).  The  term  of 
the  transportation  agreement  is  from  the 
date  of  execution  and  shall  continue  in 
full  force  and  effect  until  September  1, 
1988.  and  will  continue  for  subsequent 
one  month  periods  unless  either  party 
gives  the  other  party  at  least  30  days 
written  notice  of  expiration.  Williams 
proposes  to  transport  on  a  peak  day  up 
to  10,000  MMBtu  per  day;  on  an  average 
day  up  to  10,000  MMBtu;  and  on  an 
annual  basis  3,650,000  MMBtu  of  natural 
gas  for  OXY.  It  is  stated  that  OXY 
would  pay  Williams  for  all  service 
rendered  under  the  transportation 
agreement  in  accordance  with  William's 
Rate  Schedule  ITS,  and/or  any  other 
applicable  or  superseding  rate 
8chedule(s)  as  filed  with  the  FERC. 
Williams  would  receive  the  volumes 
from  various  receipt  points  in  Kansas  for 
transportation  to  various  delivery  points 
on  Williams'  pipeline  system  located  in 
Kansas  and  Oklahoma. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  Williams  commenced  such 
self-implementing  service  on  September 
1, 1988,  as  reported  in  Docket  No.  ST89- 
40-000. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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3.  El  Paso  Natural  Gas  Company  ' 

(Docket  No.  CP89-177-0001 
November  18. 1988. 

Take  notice  that  on  November  14, 
1988,  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.  Box  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP89-1 77-000 
a  request  pursuant  to  §157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  revise  conditions  of 
delivery  to  permit  an  increase  in  sales 
volumes  to  Southwest  Gas  Corporation 
(Southwest)  at  an  existing  sales  meter 
station  in  Pinal  County,  Arizona,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82^35-000  (20  FERC 1  62.454 
(1982)).  pursuant  to  section  7  of  ihe 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  has  received  a 
written  request  from  Southwest  for  an 
increase  in  deliveries  at  an  existing 
delivery  point  on  El  Paso's  six-inch 
Superior  Line  in  Pinal  County,  Arizona. 
It  is  estimated  that  the  proposed 
quantities  of  natural  gas  during  the  third 
full  year  of  operation  would  amount  to 
1,480  Mcf  on  a  maximum  peak  day  and 
228.000  Mcf  annually.  It  is  stated  that 
the  additional  volumes  delivered  would 
be  utilized  to  serve  additional  natural 
gas  requirements  for  residential  space 
heating,  small  commercial  space 
heating,  irrigation  and  a  prison  complex 
in  the  Town  of  Florence,  and  environs, 
all  located  in  Pinal  County.  Arizona.  El 
Paso  advises  that  the  additional 
deliveries  of  natural  gas  are  requested 
to  begin  by  the  end  of  the  fourth  quarter 
of  1988.  It  is  stated  that  in  accordance 
wtih  the  certificate  authorization 
received  by  El  Paso  by  Federal  Power 
Commission  order  issued  January  11, 
1944,  at  Docket  No.  G-288,  El  Paso  is 
presently  providing  natural  gas  service 
to  Southwest  in  accordance  with  the 
terms  and  conditions  of  the  currently 
effective  service  agreement  between  El 
Paso  and  Southwest,  dated  October  15, 
1970.  According  to  El  Faso,  said  service 
agreement  provides,  inter  alia,  for  the 
sale  and  delivery  by  El  Paso  and  the 
purchase  and  receipt  by  Southw^est  of 
natural  gas  for  resale  and  distribution  to 
consumers  thereof  situated  in  the  Town 
of  Florence,  and  environs,  in  Pinal 
County,  Arizona. 

El  Paso  states  that  in  order  to 
accommodate  Southwest's  request.  El 
Paso  would  continue  to  utilize  the 
existing  2%  inch  tap  and  value 

assembly  and  exiting  two-inch  O.D. 

orifice  meter  station  hereafter  referred 

to  as  the  "Florence  City  Gate  No.  1 
Meter  Station"  presently  providing  the 


gas  service  to  Southwest.'  El  Paso  states 
that  the  additional  volumes  proposed  to 
be  sold  to  Southwest  would  require  El 
Paso  to  adjust  the  regulator  control 
valve  associated  with  said  m.eter  station 
and  increase  the  delivery  pressure  from 
175  psig  to  350  psig.  It  is  staged  that  the 
minor  regulator  adjustments  by  El  Paso 
to  the  Florence  City  Gate  No.  1  Meter 
Station  would  not  result  in  any  extra 
costs  to  El  Paso  associated  with 
providing  the  increased  delivery 
pressure.  It  is  further  stated  that  El  Paso 
is  adused  that  no  other  facilities  would 
be  installed  by  Southwest  as  a  part  of 
the  adjustments  made  by  El  Paso  at  the 
Florence  City  Gate  No.  1  Meter  Station. 

It  is  stated  that  the  additional 
quantities  of  natural  gas  to  be  delivered 
would  be  sold  by  E!  Paso  to  Southwest 
for  resale  in  the  Town  of  Florence,  and 
environs,  in  order  to  accommodate 
Priority  1  and  2(a)  requirements.  El  Paso 
states  that  the  Priority  1  and  2(a)  load 
growth  that  has  precipitated 
Southwest's  request  for  natural  gas 
service  herein  would  not  alter 
Southwest's  entitlements  under  El 
Paso's  Permanent  Allocation  Plan, 
approved  and  certificated  at  Docket  No. 
RP72-6.  et  al.  which  was  placed  into 
operation  on  May  1. 1981.  In  addition.  El 
Paso  states  that  the  sale  of  natural  gas 
proposed  herein  for  Priority  1  and  2(a) 
requirements  is  permitted  by  and 
consistent  with  the  high-priority  load 
growth  provisions  set  forth  in  section 
11.5(b),  Groivth  Provision,  of  the 
General  Terms  and  Conditions 
contained  in  El  Paso's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

Comment  date:  January  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP8&-178-000) 
November  18. 1988. 

Take  notice  that  on  .November  15. 
1988,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP89-17&-O00 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  upgrade  the  Dobson 
Road  Meter  Station  to  permit  the 
delivery  of  additional  sales  volumes  of 
natural  gas  to  Southwest  Gas 
Corporation  (Southwest),  which  volumes 
would  be  within  existing  entitlements, 
for  resale  to  consumers  in  the  City  of 
Chandler,  and  environs,  in  Maricopa 


'  The  origine!  meter  station  was  installed  by  El 
Puso  in  1941  when  El  Paso  constructed  its  6-inch 
O.D.  Superior  Line.  El  Paso's  pipeline  facility,  with 
associated  appurtenances,  was  authorized  at 
Docket  No.  0-268. 


County.  Arizona,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  (20  FERC  H  62,454  (1982)). 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  has  received  a 
WTitten  request  from  Southwest  for  an 
increase  in  deliveries  at  an  existing 
delivery  point  on  El  Paso's  six-inch 
Chandler  Line  in  Maricopa  County, 
Arizona.  It  is  estimated  that  the 
proposed  quantities  of  natural  gas 
during  the  third  full  year  of  operation    . 
would  amount  to  3.479  Mcf  on  a 
maximum  peak  day  and  485,292  Mcf 
annually.  It  is  stated  that  the  additional 
volumes  delivered  would  be  utilized  to 
serve  additional  natural  gas 
requirements  for  residential, 
commercial,  and  interruptible  industrial 
consumers  in  the  City  of  Chandler,  and 
en\  irons,  in  Maricopa  County.  Arizona. 
El  Paso  advises  that  the  additional 
delive-ies  of  natural  gas  are  requested 
to  begin  by  December  1988.  It  is  stated 
that  in  accordance  with  the  certificate 
authorization  received  by  El  Paso  by 
Federal  Power  Conunission  order  issued 
Januarj- 11. 1944.  at  Docket  No.  G-288.  El 
Paso  is  presently  providing  natural  gas 
service  to  Southwest  in  accordance  with 
the  terms  and  conditions  of  the  currently 
effective  ser\'ice  agreement  between  El 
Paso  and  Southwest,  dated  August  15. 
1970.  .According  to  El  Paso,  said  service 
agreement  provides,  inter  alia,  for  the 
sale  and  delivery  by  El  Paso  and  the 
purchase  and  receipt  by  Southwest  of 
natural  gas  for  resale  and  distribution  to 
consumers  in  various  communities  and 
areas  in  the  State  of  Arizona. 

El  Paso  states  that  in  order  to 
accommodate  Southwest's  request.  El 
Paso  would  replace  the  existing  two- 
inch  O.D.  tap  and  valve  assembly,  and 
appurtenances,  and  the  existing 
American  500B  positive  meter  presently 
being  utilized  to  provide  service  with  a 
four-inch  O.D.  standard  orifice-type 
meter  and  appurtenances  at  the  existing 
meter  location  on  El  Paso's  6Vs  inch 
O.D.  Chandler  Line  in  Maricopa  County, 
Arizona.  It  is  estimated  that  the  cost  of 
constructing  the  proposed  facilities 
would  be  $88,563.  It  is  further  stated  that 
El  Paso  would  deliver  the  gas  at  a 
pressure  of  not  more  than  200  psig. 

It  is  stated  that  the  additional 
quantities  of  natural  gas  to  be  delivered 
would  be  sold  by  El  Paso  to  Southwest 
for  resale  in  order  to  accommodate 
Priority  1.  2(c)  and  3  requirements.  In 
addition,  El  Paso  states  that  the  sale  of 
natural  gas  proposed  herein  for  Priority 
1  and  2(c)  requirements  is  permitted  by 


and  consistent  with  the  high-priority 
load  growth  provisions  set  forth  in 
section  11.5(b).  Growth  Provision,  of  the 
General  Terms  and  Conditions 
contained  in  El  Paso's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  It  is  further 
stated  that  the  projected  Priority  3  load 
growth  which  has  precipitated 
Southwest's  request  for  additional 
natural  gas  service  herein  would  not 
alter  Southwest's  entitlements  under  El 
Paso's  Permanent  Allocation  Plan  and 
would  be  accommodated  within  the 
existing  Monthly  Average  Day  End  Use 
Profiles  that  currently  limit  the 
quantities  available  to  Southwest  from 
El  Paso  for  service  to  Priority  3 
requirements. 

Comment  date:  January  3. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Secretary. 
[PR  Doc.  88-27180  Filed  11-23-88;  8:45  am] 

BILUNQ  CODE  6717-01-M 

[Dockat  Nos.  CP8»- 159-000,  at  aL] 

Williams  Natural  Gas  Co^  et  al^  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP89-159-000) 
November  16, 1988. 

Take  notice  that  on  November  9. 1988. 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-159-000  a  request  pursuant  to 
S  157.205  (18  CFR  157.205]  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


provide  interruptible  transportation 
service  for  Gulf  Energy  Marketing 
Company  (Gulf  Energy)  under  Williams' 
blanket  certificate  issued  May  10, 1988 
in  Docket  No.  CP86-631-001,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  Commission  and  open  to  pubUc 
inspection. 

Williams  states  that  it  will  receive  the 
gas  from  various  points  in  Kansas, 
Missouri,  Oklahoma,  Texas  and 
Wyoming,  and  transport  the  gas  to 
various  delivery  points  on  Williams' 
system  in  Kansas,  Oklahoma,  Texas  and 
Wyoming. 

Williams  proposes  to  transport  up  to 
200,000  MMBtu  of  natural  gas  per 
average  day  or  approximately  450,000 
MMBtu  of  gas  on  a  peak  day  and 
164.250,000  MMBtu  annually.  Williams 
states  that  the  transportation  service 
commenced  under  the  120-day 
automatic  authorization  of 
§  284.223{a)(l]  of  the  Commission's 
Regulations  on  September  1, 1988. 
pursuant  to  a  transportation  agreement 
dated  September  1. 1988.  Williams 
notified  the  Commission  of  the 
commencement  of  transportation  service 
in  Docket  No.  ST88-5889-000  on 
September  30. 1988. 

Comment  date:  Janucir>  3, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
2.  Northwest  Pipeline  Corporation 
[Docket  No.  CP89-1 50-000] 
November  16, 1988. 

Take  notice  that  on  November  8, 1988, 
Northwest  Pipeline  Corporation 
(Northwest],  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP89-150-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act, 
for  authorization  to  provide 
transportation  on  behalf  of  Tiffany  Gas    ■ 
Company  (Tiffany],  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP86-578-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximimi  of  800  MMBtu  of  natural 
gas  per  day  for  Tiffany,  a  producer,  from 
wells  located  in  the  San  Juan  Basin  area 
of  La  Plata  and  Archuleta  Counties. 
Colorado,  to  the  Ignacio  Plant  delivery 
point  in  La  Plata  County,  Colorado  and 
the  existing  interconnections  with  El 
Paso  Natural  Gas  Company  at  La  Jara  in 
Rio  Arriba  County,  New  Mexico  and  at 
Ignacio  in  La  Plata  County.  Colorado. 
Northwest  anticipates  transporting  an 
annual  volume  of  292,000  MMBtu. 


Northwest  states  that  the 
transportation  of  natural  gas  for  Tiffany 
commenced  September  9. 1988.  as 
reported  in  Docket  No.  ST89-138-000. 
for  a  120-day  period  pursuant  to 
§  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Northwest  in  Docket  No. 
CP85-578-000. 

Comment  date:  January  3, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

(Docket  No.  CP89-14&-000J 
November  17, 1988. 

Take  notice  that  on  November  8. 1988, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-148-000,  a  prior  notice  request 
pursuant  to  §§  157.205  and  204.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Meridian  Oil  Production  Inc.. 
Sothland  Royalty  Company  and  El  Paso 
Production  Company  (Shippers],  all 
producers  of  natural  gas.  under  the 
blanket  certificate  issued  Northwest  in 
Docket  No.  CP86-578-000.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  proposes  to  transport, 
pursuant  to  a  December  1, 1986 
agreement,  as  amended,  up  to  150,000 
MMBtu  of  natural  gas  per  day  for  the 
Shippers  under  Northwest's  Rate 
Schedule  TI-1.  Northwest  proposes  to 
receive  the  gas  from  existing  wells 
located  in  the  San  Juan  Basin  Area,  San 
Juan  and  Rio  Arriba  Counties,  New 
Mexico  and  La  Plata  County,  Colorado 
and  redeliver  the  gas  to  a  Ignacio  plant 
delivery  point  located  in  La  Plata 
County,  Colorado  and  an  existing 
interconnect  with  El  Paso  Natural  Gas 
Company  at  La  Jara  in  Rio  Arriba 
County.  New  Mexico. 

Northwest  also  states  that  no  new 
facilities  would  be  required  to  be  built  to 
provide  this  transportation  service. 

Northwest  states  that  service 
commenced  on  August  19, 1988.  as 
reported  in  Docket  No.  ST88-5773-000, 
purusuant  to  S  284.223(a).  Northwest 
further  states  that  the  maximum  day, 
average  day,  and  annual  transportation 
volumes  would  be  approximately 
150,000  MMBtu,  33,000  MMBtu  and 
12,000,000  MMBtu,  respectively. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


BEST  COPY  AVAILABLF 
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4.  Northwest  Pipeline  Corporation 
{Docket  No.  CP8»-1 49-0009) 

November  17. 1988. 

Take  notice  that  on  November  8, 1988, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP89-149-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  of  authorization  to 
provide  a  transportation  service  for 
Columbus  Gas  Services.  Inc. 
(Columbus),  a  producer  of  natural  gas. 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP86-578-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  pursuant  to  an 
agreement  dated  April  1, 1988,  as 
amended,  February  1. 1988,  May  13, 
1988.  June  15, 1988,  June  24, 1988  and 
October  14, 1988.  under  Rate  Schedule 
TI-1,  it  proposes  to  transport  up  to  8.000 
MMBtu  per  day  of  natural  gas  for 
Columbuifrom  existing  wells  located  in 
the  San  Juan  Basin  area,  Rio  Arriba 
County,  New  Mexico  to  the  Ignacio 
Plant  delivery  point  located  in  La  Plata 
County,  Colorado  and  to  the  existing 
interconnects  with  EI  Paso  Natural  Gas 
Company  at  La  Jara  in  Rio  Arriba 
County,  New  Mexico  and  at  Ignacio  in 
La  Plata  County.  Colorado. 

Northwest  also  states  that  no 
construction  of  new  facilities  will  be 
required  to  provide  this  service. 

Northwest  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  8,000  MMBtu,  2.500 
MMBtu  and  913,000  MMBtu. 
respectively. 

Northwest  advises  that  service  under 
§  284.223(a)  commenced  September  7, 
1988.  as  reported  in  Docket  No.  ST8»- 
467-000  (filed  October  31, 1988). 
Northwest  requests  that  the  Commission 
expeditiously  publish  its  notice  since  the 
term  of  the  automatic  authorization  for 
this  service  expires  January  4, 1989. 
Northwest  indicates  that  it  is  not 
aware  of  any  agency  relationship  under 
which  a  local  distribution  company  or 
an  affiliate  of  Columbus  is  to  receive 
natural  gas  on  behalf  of  Columbus. 
Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP89-141-000] 
November  17, 1988. 

Take  notice  that  on  November  7. 1988, 
Tennessee  Gas  Pipeline  Company 
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(Tennessee)  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP89- 
141-000  a  request  pursuant  to  S  157.205 
and  284.223  of  the  Conmiission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP87-115-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  for 
Cornerstone  Production  Corporation 
(Cornerstone),  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Cornerstone,  a  producer. 
Tennessee  explains  that  service 
commenced  October  2. 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-265.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
50,000  dekatherms,  the  average  daily 
quantity  would  be  50,000  dekatherms, 
and  the  annual  quantity  would  be 
18,250,000  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  Cornerstone's  account  at  various 
points  in  the  State  of  Louisiana  and 
offshore  Louisiana.  Tennessee  further 
explains  that,  it  would  redeliver  natural 
gas  for  the  account  of  Cornerstone  to:  (1) 
Commonwealth  Gas  Company  at 
various  points  in  Massachusetts.  (2) 
Algonquin  Gas  Transmission  Company 
in  Bergen  County,  New  Jersey  and 
Worcester  County,  Massachusetts.  (3) 
National  Fuel  Gas  Supply  Company  in 
Mercer  County,  Pennsylvania,  and  (4) 
Columbia  Gas  Transmission 
Corporation  in  Kanawha  County, 
Kentucky.  Tennessee  states  that  the 
ultimate  delivery  points  of  the  gas  are 
located  in  Massachusetts  and 
Pennsylvania. 

Comment  date:  January  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  B&-27179  Filed  11-23-88;  8:45  am] 

BiUJNQ  CODE  arir-Ai-a 

[Docket  Nos.  CPa9-16»-000,  et  al.l 
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'allowing  filings 
Commission: 


November  18. 1988. 

Take  notice  that  th' 
have  been  made  witi 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP89-166-0001 

Take  notice  that  on  November  10. 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-166-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Ag  Processing,  Inc. 
(Ag  Processing),  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Ag  Processing,  an  end 
user,  on  an  interruptible  basis,  pursuant 
to  a  transportation  agreement  dated 
August  29. 1988.  WiUiams  explains  that 
service  commenced  September  13, 1988, 
under  S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1 57-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be  750 
MMBtu.  the  average  day  quantity  would 
be  400  MMBtu,  and  that  the  annual 
quantity  would  be  273.750  MMBtu. 
Williams  explains  that  it  would  receive 
natural  gas  for  Ag  Processing's  account 
at  points  located  in  Kansas,  Texas. 
Missouri,  and  Oklahoma  and  would 
redehver  the  gas  for  Ag  Processing's 
account  at  points  in  Missouri. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

2.  Williams  Natural  Gas  Company 

(Docket  No.  CP89-16e-000j 

Take  notice  that  on  November  10, 
1988,  Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-168-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Chevron.  U.S.A. 
(Chevron),  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williams  proposes  to  transport 
natural  gas  for  Chevron,  a  producer,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
26, 1988.  Williams  explains  that  service 
commenced  September  22. 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-253-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
215.000  MMBtu.  the  average  day 
quantity  would  be  100,000  MMBtu,  and 
that  the  annual  quantity  would  be 
78,475,000  MMBtu.  Williams  explains 
that  it  would  receive  natural  gas  for 
Chevron's  account  at  points  located  in 
Kansas,  Texas,  Wyoming,  and 
Oklahoma  and  would  redeliver  the  gas 
for  Chevron's  account  at  points  in 
Kansas,  Texas,  and  Wyoming. 

Comment  date:  January  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-162-0001 

Take  notice  that  on  November  10. 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-162-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Union  Pacific 
Resources  (Union),  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Union,  a  producer,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
31, 1988.  Williams  explains  that  service 
commenced  September  12, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-198-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
50,000  MMBtu,  the  average  day  quantity 
would  be  20.000  MMBtu.  and  that  the 
annual  quantity  would  be  18,250,000 
MMBtu,  Williams  explains  that  it  would 
receive  natural  gas  for  Union's  account 
at  points  located  in  Wyoming  and 
Oklahoma  and  would  redeliver  the  gas 
for  Union's  account  at  points  in  Kansas, 
Texas,  and  Wyoming. 


Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-1 98-0001 

Take  notice  that  on  November  15, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-198-000  a  request  pursuant  to 
§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Carnation  Company 
(Carnation),  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williams  proposes  to  transport 
natural  gas  for  Carnation,  an  end  user, 
on  an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
9. 1988.  Williams  explains  that  service 
commenced  September  30, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-464-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be  650 
MMBtu,  the  average  day  quantity  would 
be  500  MMTtu,  and  that  the  annual 
quantity  would  be  237,250  MMBtu. 
Williams  explains  that  it  would  receive 
natural  gas  for  Carnation's  account  at 
points  located  in  Kansas  and  Oklahoma 
and  would  redeliver  the  gas  for 
Carnation's  account  at  points  in 
Missouri. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Trunkline  Gas  Company 

[Docket  No.  CP89-212-000) 

Take  notice  that  on  November  16, 
1988,  Trunkline  Gas  Company 
(Trunkline),  ?JD.  Box  1642  Houston, 
Texas  77251-1642  filed  in  Docket  No. 
CP89-212-000  a  request  pursuant  to 
§§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Mobil  Oil 
Exploration  &  Producing  Southeast,  Inc. 
(Mobil),  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Mobil,  a  producer, 
pursuant  to  a  transportation  agreement 
dated  March  8, 1988.  Trunkline  explains 
that  service  commenced  September  15. 
1988,  under  §  284.223(a)  of  the 


Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-5837.  Trunkline 
further  explains  that  the  peak  day 
quantity  would  be  25,000  dekatherms, 
the  average  daily  quantity  would  be 
17,000  dekatherms.  and  that  the  annual 
quantity  would  be  6,205,000  dekatherms. 
"Trunkline  explains  that  it  would  receive 
natural  gas  for  Mobil's  account  at  207 
points  of  receipt  in  Illinois,  Louisiana, 
Tennessee,  Texas,  and  offshore 
Louisiana.  Trunkline  states  that  it  would 
redeliver  natural  gas  for  Mobil's  account 
at  existing  interconnections  with  (1) 
Consumers  Power  Company  in  Elkhart 
County,  Illinois  and  (2)  Panhandle 
Eastern  Pipeline  Company  in  Douglas 
County.  Illinois.  Trunkline  indicates  that 
the  natural  gas  to  be  transported  is  for 
the  ultimate  consumption  by  American 
National  Can  Company. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Trunkline  Gas  Company 

[Docket  No.  CP89-213-000] 

Take  notice  that  on  November  16, 
1988,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-213-000  a  request  pursuant  to 
§§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Loutex  Energy*.  Inc. 
(Loutex),  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Loutex.  a  marketer, 
pursuant  to  a  transportation  agreement 
dated  July  19, 1988.  Trunkline  explains 
that  service  commenced  September  21, 
1988,  under  §  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-604.  Trunkline 
further  explains  that  the  peak  day 
quantity  would  be  50,000  dekathermb. 
the  average  daily  quantity  would  be 
20,000  dekatherms,  and  that  the  annual 
quantity  would  be  7.300,000  dekatherms. 
Trunkline  explains  that  it  would  receive 
natural  gas  for  Loutex's  account  at  245 
points  of  receipt  in  Illinois,  Tennessee, 
Louisiana,  Texas  and  offshore  Louisiana 
and  Texas.  Trunkline  states  that  it 
would  redeliver  natural  gas  for  Loutex's 
account  at  an  existing  interconnection 
with  Panhandle  Eastern  Pipeline 
Company  located  in  Douglas  County. 
Illinois.  "Trunkline  indicates  that  the 
natural  gas  to  be  transported  is  for  the 
ultimate  consumption  by  10  specified 
local  distribution  companies. 
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Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Trunkline  Gas  Company 

[Docket  No.  CP8»-2(»-«)0l 

Take  notice  that  on  November  16, 
1988,  Trunkline  Gas  Company 
(Trunkhne),  P.O.  Box  1642  Houston, 
Texas  77251-1642  filed  in  Docket  No. 
CP89-209-000  a  request  pursuant  to 
55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Exxon  Corporation 
(Exxon],  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Exxon,  a  shipper  and 
marketer,  pursuant  to  a  transportation 
agreement  dated  September  16. 1988. 
Trunkline  explains  that  service 
commenced  September  20. 1988.  under 
5  284.223(a)  of  the  Conunission's 
Regulations,  as  reported  in  Docket  No. 
ST89-320.  Trunkline  further  explains 
that  the  peak  day  quantity  would  be 
200,000  dekatherms.  the  average  daily 
quantity  would  be  100,000  dekatherms, 
and  that  the  annual  quantity  would  be 
36.500,000  dekatherms.  Trunkline 
explains  that  it  would  receive  natural 
gas  for  Exxon's  account  at  245  points  of 
receipt  in  Illinois,  Tennessee,  Louisiana, 
Texas  and  offshore  Louisiana  and 
Texas.  Trunkline  states  that  it  would 
redeliver  natural  gas  for  Exxon's 
account  at  an  existing  interconnection 
with  ANR  Pipeline  Company  located  at 
Patterson,  St.  Mary  Parish,  Louisiana. 
Trunkline  indicates  that  the  natural  gas 
to  be  transported  is  for  the  ultimate 
consumption  by  Battle  Creek  Gas 
Company,  Semco  Energy  Services,  and 
Southeastern  Michigan  Gas  Company. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Williams  Natural  Gas  Company 

[Docket  No.  CP  89-169-000] 

Take  notice  that  on  November  10, 
1988,  Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CPB9-169-000  a  request  pursuant  to 
§  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Conoco,  Inc. 
(Conoco),  all  as  more  fully  set  forth  in 


the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williams  proposes  to  transport 
natural  gas  for  Conoco,  a  producer,  on 
an  intemiptible  basis,  pursuant  to  a 
transportation  agreement  dated 
September  16, 1988.  Williams  explains 
that  service  commenced  September  21, 
1988.  under  5  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-252-000.  WUliams 
further  explains  that  the  peak  day 
quantity  would  be  50,000  MMBlu,  the 
average  day  quantity  would  be  25,000 
MMBtu,  and  that  the  annual  quantity 
would  be  18,250.000  MMBtu.  Williams 
explains  that  it  would  receive  natural 
gas  for  Conoco's  account  at  points 
located  in  Texas  and  Oklahoma  and 
would  redeliver  the  gas  for  Conoco's 
account  at  points  in  Kansas,  Texas, 
Oklahoma,  and  Missouri. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-146-000] 

Take  notice  that  on  November  8. 1988, 
Northwest  Pipeline  Corporation 
(Northwest],  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-146-000,  a  request  pursuant  to 
5  157.205  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
provide  intemiptible  transportation 
service  for  National  Cooperative 
Refinery  Association  (National),  a 
producer  of  natural  gas,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  pursuant  to  a 
transportation  agreement  dated 
P'ebruary  25, 1988.  as  amended,  it 
proposes  to  transport  up  to  1,000  MMBtu 
of  natural  gas  per  day  for  National. 
Northwest  further  states  that  it  would 
provide  the  transportation  service  under 
Rate  Schedule  TI-1  and  that  it  expects 
to  transport  85  MMBtu  on  an  average 
day  (32,000  MMBtu  annually)  from 
existing  wells  located  in  the  San  Juan 
Basin,  La  Plata  County,  Colorado  to  the 
Ignacio  Plant  delivery  point  located  in 
La  Plata,  County,  Colorado  and  to  the 
existing  interconnects  with  El  Paso 
Natural  Gas  Company  at  La  Jara  in  Rio 
Arriba  County,  New  Mexico  and  at 
Ignacio  in  La  Plata  County,  Colorado.  It 
is  also  stated  that  no  construction  of 
new  facilities  would  be  required  to 
provide  this  transportation  service. 
Finally,  Northwest  advises  that  the 


service  commenced  September  4, 1988, 
as  reported  in  Docket  No.  ST89-468-000. 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-22a-000] 

Take  notice  that  on  November  16, 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
223-000  a  request  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  intemiptible 
transportation  service  on  behalf  of 
Parker  Gas  Gathering  Company.  Inc.,  a 
gathering  company,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

United  states  that  the  intemiptible  gas 
transportation  service  agreement  #Tl- 
21-1693/Ref.  #3020.  dated  June  21, 1988. 
proposes  to  transport  a  maximum  daily 
quantity  of  2,060  MMBtu  and  an  annual 
quantity  of  751,900  MMBtu,  using 
existing  facilities  to  provide 
transportation  service  pursuant  to  that 
amended  agreement.  It  is  stated  that  the 
executed  amended  agreement  contains 
the  location  for  the  receipt  and  delivery 
points  in  Exhibits  A  and  B.  United 
further  states  that  service  commenced 
September  6, 1988,  as  reported  in  Docket 
No.  ST89-390  pursuant  to  5  284.223(a)  of 
the  Regulations. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No8.  CP89-13&-000.'  CP89-13{MX)0. 
and  CP89-140-000) 

Take  notice  that  on  November  7, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-164Z  filed  in  the  above 
referenced  dockets,  requests  pursuant  to 
§5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide 
intemiptible  transportation  service  for 
various  shippers  under  Panhandle's 
blanket  certificate  issued  in  Docket  No. 
CP86-585-000.  pursuant  to  section  7  of 


the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  which  are  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  indicates  that  it  would 
provide  the  service  for  each  shipper  as 
provided  by  an  executed  transportation 
agreement.  In  each  case  Panhandle 
indicates  that  no  new  facilities  would  be 


required  to  implement  the  service.  In 
addition,  Panhandle  states  that  in  each 
case  it  would  charge  rates  and  abide  by 
the  terms  and  conditions  provided  by  its 
Rate  Schedule  PT. 

Panhandle  has  provided  other 
information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  proposed  terra,  the  peak 


day,  average  day,  and  annual  volumes, 
and  the  respective  docket  numbers  and 
termination  dates  related  to  the  120-day 
transactions  initiated  under  5  284.223  of 
the  Commission's  Regulations,  which  is 
attached  as  an  appendix. 

Comment  date:  January  3. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Appendix  to  Panhandle  Eastern  Pipe  Line  Co.  Filing 

1                             Docket  No. 

Proposed  term 

Shipper 

Volumes  (Dt) 

peak  day 

average  ctoy 

annual 

Related  ST 
Docket  No. 

Fxpiration 

datel20Ktay 

transaction 

CP89-1 38-000  

Month  to  Month 

National  Steel 
Corpcation. 

Mountain  Iron  and 
Supply  Company. 

Loutex  Energy, 
Incorporated. 

69.000 

5^000 

18,980.000 

100 

30 

10,950 

80,000 

25.000 

9,125,000 

88-5850 
88-5659 
88-5877 

01-13-89 

CP89-1 39-000         „       ..         

Month  to  Mooih 

01-19-89 

CP89- 140-000 

Month  to  Month          

01-16-89 

'  Theae  dockets  are  not  consolidated. 


12.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-165-000] 

Take  notice  that  on  November  10, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP-165-000  a  request  pursuant  to 
§5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  The  Quaker  Oats 
Company  (Quaker),  ail  as  more  fully  set 
forth  in  the  request  or.  file  with  the 
Commission  and  open  to  public 
inspection. 

Willictms  proposes  to  transport 
natural  gas  tur  Quaker,  and  end  user,  on 
an  intemiptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
25, 1988.  Williams  explains  that  service 
commenced  September  15,  IPSS,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-336-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
1.000  MMBtu,  the  average  day  quantity 
would  be  300  MMlitu,  and  that  the 
annual  quantity  would  be  365,000 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  Quaker's  account 
at  points  located  in  Wyoming,  Colorado, 
Kansas,  Texas  and  Oklahoma  and 
would  redeliver  the  gas  for  Quaker's 
account  at  pcints  in  Kansas. 

Comment  date:  January  3, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Standard  Paragraph 

G.  Any  person  or  the  Commission's 
Staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  88-27261  Filed  11-23-88:  8:45  ami 

BILLING  CODE  8717-01-M 


[Docket  Nos.  CP89-170-000,  et  al.] 

Williams  Natural  Gas  Co.  et  al.;  Natural 
Gas  Certificate  Filings 

November  21.  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-170-O00] 

Take  notice  that  on  November  10, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288.  Tulsa, 


Oklahoma  74101,  filed  in  Docket  No. 
CP89-170-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  imder  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Spectrum  Natural 
Gas  Company  (Spectrum),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Spectrum,  a  marketer,  on 
an  intemiptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
30,  1988.  Williams  explains  that  service 
commenced  September  9, 1988.  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-143-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
3,333  MMBtu,  the  average  day  quantity 
would  be  3,333  MMBtu.  and  that  the 
annual  quantity  would  be  1.216,545 
MMDtu.  Williams  explains  that  it  would 
receive  natural  gas  for  Spectrum's 
account  at  points  located  in  Kansas  and 
Oklahoma  and  would  redeliver  the  gas 
for  Spectrum's  account  at  points  in 
Oklahoma. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-167-000] 

Take  notice  that  on  November  10. 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  .'^288,  Tulsa, 
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Oklahoma  74101.  filed  in  Docket  No. 
CP89-167-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  tlie 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Energy  Dynamics, 
Inc.  (Energy  Dynamics),  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Energy  Dynamics,  a 
marketer,  on  an  interruptible  basis, 
pursuant  to  a  transportation  agreement 
dated  September  15, 1988.  Williams 
explains  that  service  commenced 
September  16, 1988.  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89^i63-000. 
Williams  further  explains  that  the  peak 
day  quantity  would  be  45,000  MNfBtu, 
the  average  day  quantity  would  be 
30,000  MMBtu,  and  that  the  annual 
quantity  would  be  16,425,000  MMBtu. 
Williams  explains  that  it  would  receive 
natural  gas  for  Energy  Dynamics' 
account  at  points  located  in  Kansas  and 
Oklahoma  and  would  redeliver  the  gas 
for  Energy  Dynamics'  account  at  points 
in  Kansas  and  Missouri. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-t61-000] 

Take  notice  that  on  November  10, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-161-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Archer  Daniels 
Midland  Company  (ADM),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  ADM,  an  end  user,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
25, 1988.  Williams  explains  that  service 
commenced  September  12, 1988,  under 
§  284.223(a)  of  the  Commission  s 
Regulations,  as  reported  in  Docket  No. 
ST89-156-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
25.000  MMBtu,  the  average  day  quantity 
would  be  1,500  MMBtu.  and  that  the 
annual  quantity  would  be  9.125,000 


MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  ADM's  account 
at  points  located  in  Oklahoma,  Kansas. 
Missouri,  Wyoming,  and  Texas  and 
would  redeliver  the  gas  for  ADM's 
account  at  points  in  Kansas  and 
Missouri. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-163-000] 

Take  notice  that  on  November  10. 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.  O.  Box  3288,  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-163-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  American  Central 
Gas  Marketing  Company  (American),  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williams  proposes  to  transport 
natural  gas  for  American,  a  marketer,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
29, 1988.  Williams  explains  that  service 
commenced  September  16, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-158-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
73,000  MMBtu,  the  average  day  quantity 
would  be  73,000  MMBtu,  and  that  the 
annual  quantity  would  be  26,645,000 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  American's 
account  at  points  located  in  Wyoming, 
Colorado,  Kansas.  Missouri,  Texas,  and 
Oklahoma  and  would  redeliver  the  gas 
for  American's  account  at  points  in 
Kansas,  Texas,  and  Wyoming. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Company 

[Docket  No.  CP8»-164-000] 

Take  notice  that  on  November  10, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.  O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-164-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Williams  Gas 
Marketing  Company  (WGM),  all  as  more 


fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  WGM,  a  marketer,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated 
September  14. 1988.  Wiliam  s  explains 
that  service  commenced  September  17, 
1988,  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-251-000.  Williams 
further  explains  that  the  peak  day 
quantity  would  be  21,900  MMBtu,  the 
average  day  quantity  would  be  21,900 
MMBtu,  and  that  the  annual  quantity 
would  be  7,993,500  MMBtu.  Williams 
explains  that  it  would  receive  natural 
gas  for  WGM's  account  at  points  located 
in  Wyoming.  Colorado,  Kansas,  Texas, 
and  Oklahoma  and  would  redeliver  the 
gas  for  WGM's  account  at  points  in 
Kansas.  Missouri,  and  Oklahoma. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-201-OOOJ 

Take  notice  that  on  November  15, 
1988,  Wiliams  Natural  Gas  Company 
(Williams),  P.  O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
Cr89-201-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Flexel.  Inc.  (Flexel). 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Williams  proposes  to  transport 
natural  gas  for  Flexel,  an  end  user,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
16, 1988.  Williams  explains  that  service 
commenced  September  7, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-144-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
4,300  MMBtu,  the  average  day  quantity 
would  be  4,000  MMBtu,  and  that  the 
annual  quantity  would  be  1.569.500 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  Flexel's  account 
at  points  located  in  Kansas  and 
Oklahoma  and  would  redeliver  the  gas 
for  Flexel's  account  at  points  in  Kansas. 

Comment  date:  January  5. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  Williams  Natural  Gas  Company 

Pocket  No.  CP89-202-000I 

Take  notice  that  on  November  15, ' 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-202-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Entrade 
Corporation  (Entrade),  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public  . 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Entrade,  a  marketer,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
26, 1988.  Williams  explains  that  service 
commenced  September  10, 1988,  under 
S  284.223(a)  of  the  Commissions 
Regulations,  as  reported  in  Docket  No. 
ST89-465-000.  Williams  ftirther  explains 
that  the  peak  day  quantity  would  be 
35,000  MMBtu,  the  average  day  quantity 
would  be  4,400  MMBtu,  and  that  the 
annual  quantity  would  be  12,775,000 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  Entrade's 
account  at  points  located  in  Kansas, 
Texas.  Wyoming,  and  Oklahoma  and 
would  redeliver  the  gas  for  Entrade's 
account  at  points  in  Kansas,  Texas,  and 
Missouri. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Williams  Natiiral  Gas  Company 

[Docket  No.  CP89-203-000| 

Take  ncitice  thnt  on  November  15, 
1988,  Williams  Natural  Gas  Company 
(Williamf ).  P  O.  Box  3288,  Tulsa, 
Oklahom.1  74101,  filed  in  Docket  No. 
CP89-203-f')'nj  a  request  pursuant  to 
§§  157.205  arid  284.223  of  the 
Commissij'i'e  Regulations  under  the 
NaturJ  (joS  .\z\  for  authorization  to 
transport  natural  gas  under  its  blanket 
certifier  i.e  issueil  m  Docket  No.  CP86- 
631-000  purpi-.ant  to  section  7  of  the 
Natural  Gas  Act  for  The  Quaker  Oats 
Company  iQunker),  all  as  more  fully  set 
forth  in  the  rc^JPst  on  file  with  the 
Commission  Hnd  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Entrade,  an  end  user,  on 
an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
25, 1988.  Williams  explains  that  service 
commenced  September  15, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 


ST89-337-000.  Williams  further  explains 
that  the  peak  day  quanUty  would  be 
2.000  MMBtu,  the  average  day  quantity 
would  be  1,000  MMBtu,  and  that  the 
annual  quantity  would  be  730,000 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  Quaker's  account 
at  points  located  in  Kansas,  Texas, 
Wyoming,  Colorado,  and  Oklahoma  and 
would  redeliver  the  gas  for  Quaker's 
account  at  points  in  Kansas. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

Pocket  No.  CP89-204-000] 

Take  notice  that  on  November  15, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-^204-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Enron  Gas 
Marketing,  Inc.  (Enron),  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Enron,  a  marketer,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated 
September  1, 1988.  Williams  explains 
that  service  commenced  September  1, 
1988,  under  §  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-466-000.  Williams 
further  explains  that  the  peak  day 
quantity  would  be  290.000  MMBtu,  the 
average  day  quantity  would  be 
105,850,000  MMBtu.  Williams  explains 
that  it  would  receive  natural  gas  for 
Enron's  account  at  points  located  in 
Kansas,  Missouri  Texas,  Wyoming, 
Colorado,  and  Oklahoma  and  would 
redeliver  the  gas  for  Enron's  account  at 
points  in  Kansas  and  Te.\4s. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-179-000J 

Take  notice  that  on  November  15, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-179-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 


631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  NGL  Production 
Company  (NGL),  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  NGL.  an  end  user,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated  August 
30, 1988.  Williams  explains  that  service 
commenced  September  30, 1988,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-465-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
250,000  MMBtu,  the  average  day 
quanfity  would  be  100.000  MMBtu.  and 
that  the  annual  quantity  would  be 
91,250,000  MMBtu.  Williams  explains 
that  it  would  receive  natural  gas  for 
NGL's  account  at  points  located  in 
Kansas.  Colorado,  Texas,  Wyoming,  and 
Oklahoma  and  would  redeliver  the  gas 
for  NGL's  account  at  points  in  Kansas, 
Texas,  Wyoming,  and  Oklahoma. 

Comment  date:  January  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  88-27262  Filed  11-23-88;  8:45  am) 

BtLUNG  CODE  8717-01-11 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  September  23 
Througti  September  30,  1988 

During  the  Week  of  September  23 
through  September  30. 1988,  the  apeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 


47756 


Federal  Register  /  Vol.  53.  No.  227  /  Friday.  November  25.  1986  /  Notices 


Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  cornments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 


comments  shall  be  filed  with  the  Office 

of  Hearings  and  Appeals,  Department  of 

Energy.  Washington.  DC  20585. 

November  17. 1988. 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  S6?te.xber  23  through  30.  19681 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  ajtynission 


Sept  20.  1988. 

Sept.  26,  1988.. 

Do 

Sept  27.  1968.. 

Sept  28.  1988.. 


ARCC/Desmond  R.  Jones  Oil  Co., 
Hardin.  KY 

FEDCO.  Inc..  Santa  Fe  Spnngs,  CA... 


Stock  Equipment  Co..  Chagrin  Falls. 
OH 


Eastern   Aviaron   Fuels.   Inc.   New 
Bern.  NC 


Texaco  Inc  .  Washjigton.  DC 


RR304-1 

RR272-23 

KFA-0222 

RR2r2-13 

KEF-0119 


Request  for  modification/rssciss'on.  if  Granted:  The  Septe.r.ber  15.  1988  Decision 
and  Order  (Case  No.  RF304-1)  wouid  tse  modified  and  the  firm's  application  m 
the  Atlantic  Richfield  refund  proceeding  would  ije  granted. 

Request  for  modification /rescissK)n.  If  Granted:  The  August  25,  1388  Decis.on  and 
Order  issued  to  FEDCO,  Inc.  would  be  rescinded  and  the  firm  would  'e<-eive  a 
refund  in  the  crude  oil  refund  proceeding. 

Appeal  of  an  information  request  den.al  If  Granted:  The  September  12.  19S3 
Freedom  of  Information  request  denial  issued  try  the  DOE  Albuquerque  Oper- 
ations Office  would  be  rescinded  and  Stock  Equipment  Company  would  receive 
access   to   several   documents   relating   to   Ri   Solicitation   No.    PK    10199GM 

Request  for  modification/rescission,  if  G'ante-d:  The  August  12,  1988.  Decision  and 
Order  issued  to  Eastern  Aviation  Fje.s,  Inc.  (Case  No.  flF272  55990),  would  be 
rescinded  and  the  firm's  application  in  the  crude  oil  refund  proceeding  would  be 
granted. 

implementation  of  special  refund  procedures.  If  Granted:  The  Office  of  Heanngs  and 
Appeals  would  implement  specsai  .efund  procedures  pursuant  to  10  CFR  Pan 
205.  Subpart  V,  in  connection  with  the  August  ?9.  1988  consent  order  which  the 
DOE  entered  into  with  Texaco  Inc. 


Refund  Applications  Received 

[Week  of  September  23  through  30.  19881 


Date  received 


Sept.  23, 
1988. 

through  Oct. 
1.  1988. 
Do 


Do...._ 

Do...„ 

Do 

Sept  26,  1988. 

Do 

Do 

Do 

Do 

Sept  27,  1988 


Name  of  refund 

proceeding/name 

of  refund 

applicant 


Oude  Oii  refund 
applications 
received 

Atlantic  Richfield 

Co.. 

applications 

received. 
Exxon  Corp., 

applications 

received. 
Murphy  Oil. 

applications 

received 
Total  Petroleum. 

applications 

received 
Eighty-eight  Oil 

Co.. 
Reed  Wiiham 

Smith.  Jr.. 

do 

I do 

do 

FkxKlwood  Gas 
I     Company.  Inc 


Case  No. 


RF272-74922 
thru  RF272- 
74943 

RF304-6150 
thnjRF304- 
6463 

RF307-5690 
thnj  RF307- 
5875 

RF309-1  thru 
RF309-51 

RF31 0-209 
thni  RF310- 
302 

RF312-2 

RF300-10528 

RF300-10529 
RF300-10530 
RF30O-10531 
RF139-185 


Refund  Applications  Received— 
Continued 

[Week  of  September  23  through  30,  19881 


Date  recerved 


Name  of  refund 

proceeding/  name 

of  refund 


Case  No 


Do 

Tovim  of  Westby 

Propane 

System. 
The  Carpet  Store 

Cleaning,  Inc.. 

Murphy  Oil  Co 

McMillan  Spur 

Station. 
Stewart's  Union 

76. 
Murphy  Oil  Co 

RF139-ie6 

Do       

RF3OO-10532 

Do 

RF300- 10533 

Do 

RF300- 10534 

Do 

RF300- 10536 

Do 

RF300-10536 

__ 

(FR  Doc.  88-27264  Filed  11-23-88:  6:45  am) 
BIUJNG  CODE  M5O-01-M 

Cases  Filed;  Week  of  October  14 
Ttirough  October  21,  1988 

During  the  Week  of  October  14 


through  October  21, 1988.  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 
Submissions  inadvertently  omitted  from 
an  earlier  list  h&ve  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  WTitten  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actuf^l 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington,  DC  20585. 
November  17. 1988. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 
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List  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  October  14  through  21,  1988] 


Date 

Name  and  k>cation  of  applicant 

Case  No. 

Type  of  submisswi 

Ori 

11,  1988 

Amoco/South  Dakota.  Piene.  SD 

Boise  Cascade  Corp,  Philadelphia, 

PA 

Burlington  Industries,  inc.  Philadel- 
phia, PA 

Tennessee    River    Pulp    &    Paper, 
Philadelphia,  PA 

Jeff  Nesmjth,  Washington,  CX; 

RM251-134 
RR272-16 

RR272-17 

RR272-18 
KFA-0225 
KFA-0226 

Request  foi  tnodification/resctssior   If  Granted:  The  November  24    1987  DecisKXi 

Orl 

17,  1988 

and  Order  issued  to  South  Dakota  regarding  ttve  Slate's  plan  lor  expenditures  ol 
Amoco  refund  monies  wouW  be  modified 
Request  for  modification/rescission    If  Granted:  The  July  14.  1987  Decision  and 

Do 

Order  issued  to  the  Boise  Cascade  Corporation  (Case  No  RF272-300)  would  tte 
rescinoed    and   the    firm   would    t>t    granted   a    refund    in   the   crude   oil   refund 
proceeding 
Request  fc  modification/rescission    If  Granted   The  November  2.  i987  Decision 

Do 

and  Order  issued  to  Burlington  Industnes,  Inc  (Case  No  RF272-2977)  would  be 
rescinded   and   the   firm  would   tie   granted  a   i  efund  m  tt>e  crude  oil  re'und 
proce-jfiing 
Request  for  modification/rescission    If  Granted    The  November  3.  1967  Clecision 

Oct  20,  1988 

and  Older  issued  to  Tennessee  River  Pulp  4  Pap-er  would  be  rescinded  and  the 
firm  wouio  tie  granted  a  refurxl  in  ttie  crude  oil  retund  proceeding 
Appieai  o<  an  inlormation  request  denial    If  Granted    The  Jeff  Nesmith  of  trie 

on.  21   1988 

Kenneth  P  Brooks,  Cieannrater,  FL     . 

Washington   Bureau  of  Cox   Newspapers  would  receive  access  tc  information 
relat.ng  to  the  Secretary  of  Energy  John  Hernngton 
Appeal  of  an  mfoi-matior  request  demal    If  Granted    The  September  2S.   1988 

. 

Freedom  ot  Information  Request  Denial  issued  by  ttie  Director  of  Personnel  would 
be  rescinded  and  Kenneth  P  Brooks  wouW  receive  access  to  all  docu-nentation 
and  inlo-^iation  that  rnay  pertain  to   Mr    Brooks'   non-selection  fo'   a   specifc 
(josition 

Refund  Applications  Received 


Name  of  refund 

Date  received 

proceeding/ 

name  of  refund 

application 

Case  No. 

Junes,  1987 

Taylor's 
Propane.  Inc. 

RF139-193 

Oct  17,  1988 

John  Rupp  Oil 
Co.,  Inc 

RF3':  0-310 

Do - 

R.M  Mays  Oil 
Co. 

RF310-311 

Do 

Lawsons  APCO... 

Clare's  Total 

Quality  Oil  Co 

Don  Loftis 

RF310-312 

Do 

RF310-313 

Do 

RF310-314 

Oct  18,  1988 

RF139-192 

Oct  20,  1988 

Vickers/ Arizona  ... 

RQ1-483 

Do 

National  Helium- 

RQ3-484 

Arizona. 

Oct  14,  1988 

Gulf  oil  refund. 

RF300-10558 

thai  Oct  21. 

appl«ations 

thru  RF300- 

1988. 

received. 

10566 

[)o 

Cnjde  oil  refund, 
applk:ations 

RF272-74989 

thnj  RF272- 

received. 

75006 

Do 

Atlantic  Richfiekj 
Co., 

HF304-6782 

thru  RF304- 

1 

applications 

6953 

1 

received. 

Oo 

Exxon  refund, 
applicatkjns 

RF307-6131 

thru  RF307- 

received. 

6305 

Do 

Murphy  refund, 
applications 

RF309-348 

thru  RF309- 

received 

438 

|FR  Doc.  88-27265  Filed  11-23-88:  8:45  am] 
BIUJNG  CODE  64SO-01-M 

Objection  to  Proposed  Remedial  Order 
Filed;  Period  of  October  17  Ttirough 
Novemtwr  4, 1988 

During  the  period  of  October  17 
through  November  4, 1988,  the  notices  of 
objection  to  the  proposed  remedial  order 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  ol 
Energy. 

Any  person  who  wishes  to  parlicipato 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  tho 
Office  of  Hearings  and  Appeals,       ^ 
Department  of  Energy,  Washington,  DC 
20585. 

November  17, 1988. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Oasis  Petroleum  Corporation,  Culver 
City,  CA 

IKRO-0700  Motor  Gasoline) 

On  October  31, 1988,  Lucky  Stores, 
Inc.,  P.O.  Box  11675,  Tampa,  Florida 
33680  filed  a  Notice  of  Objection  to  the 
Proposed  Remedial  Order  (PRO)  which 
the  DOE  issued  to  Oasis  Petroleum 
Corporation  (Oasis),  a  Chapter  11 
Debtor,  on  September  16, 1988.  The 
Trustee  for  the  Estate  in  Bankruptcy  of 
Oasis  Petroleum  Corporation.  P.O.  Box 
3216,  Culver  City,  CA  90230,  and 
Research  Fuels,  Inc.,  P.O.  Box  8229. 


Horseshoe  Bay.  Texas,  78654  each  filed 
a  Notice  of  Objection  to  the  PRO  on 
November  1. 1988.  In  the  PRO  the  DOE 
found  that  during  the  period  March  1. 
1979  to  January  27. 1981.  the  firm 
violated  six  provisions  of  the  DOE 
regulations.  The  DOE  asserts  that  Oasis 
violated  10  CFR  205.202  by  ei^gaging  in  a 
course  of  conduct  which  resulted  in  the 
circumvention  of  the  allocation 
regulations.  Specifically.  DOE  found  that 
Oasis  sold  motor  gasoline  to  purchasers 
who  did  not  have  an  allocation 
entitlement  to  that  gasoline.  These  same 
sales  triggered  a  violation  of  10  CFR 
211.9(a)  according  to  the  DOE.  In 
addition,  the  DOE  claims  that  Oasis 
violated  10  CFR  210.62(b)  by  selling 
gasoline  to  purchasers  without 
allocation  entitlements  to  that  product 
while  simultaneously  depriving  others 
with  allocation  entitlements  to  that 
gasoline  of  their  product.  The  DOE 
further  asserts  that  Oasis  lost  its 
allocation  entitlements  for  certain  of  its 
retail  gasoline  stations  by  faihng  to 
maintain  an  ongoing  business  at  these 
stations.  This  action,  maintains  DOE. 
violated  10  CFR  211.106(f)  and  211.11(a). 
Finally,  the  DOE  contends  that  Oasis 
violated  10  CFR  211.13(f)  by  faihng  to 
certify  downward  its  allocation 
entitlements  in  certain  instances. 

To  remedy  these  violations,  the  DOE 
directs  Oasis  to  disgorge  $10,139,702.17 
in  profits  from  its  transactions,  plus 
interest  until  January  22, 1986.  the  date 
Oasis  filed  its  Bankruptcy  Petition. 

[FR  Doc  88-27266  Filed  11-23-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL34«0-91 

Prevention  of  Significant  Deterioration 
of  Ak  QuaHty  (PSO)  Final 
Determinations 

agency:  United  States  Environmental 

Protection  Agency. 

action:  Notice  of  final  action. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  May  1, 1988 
and  September  30. 1988,  the  United 
States  Environmental  Protection  Agency 
(EPA).  Region  U  Office,  issued  three 


final  determinations,  in  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  issued  seven 
final  determinations  and  the  New  Jersey 
Department  of  Environmental  Protection 
(N]DEP]  issued  two  final  determinations 
pursuant  to  the  Prevention  of  Significant 
Detericration  of  Air  Quality  (PSD) 
regulations  codified  at  40  CFR  52.21. 
This  notice  also  announces  six  final 
determinations  that  were  made  between 
May  27. 1987  and  April  13. 1988  that 
were  inadvertently  omitted  from  Region 
IFs  previous  Federal  Register  notices  on 
PSD  final  actions. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 


following  chart  (See  supplemental 
INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steven  C  Riva,  Chief,  Air  and 
Environmental  Applications  Section, 
Permits  Administration  Branch,  Office 
of  Policy  and  Management,  U.S. 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza,  Room 
505,  New  York.  New  York.  10278,  (212) 
264-4711. 

SUPPLEMENTAL  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II.  the  NYSDEC  and  the  NJDEP  have 
made  final  determinations  relative  to  the 
sources  listed  below: 


Name  of  appkcant 

Location 

Project  description 

Reviewing 
agency 

Final  actkjn 

Date  of  final 
action 

Pnme  Energy  Umrted  Partnership 

Elmwood  Park. 

Constructior  of  a  cogeneration  facility  consisting  of  a 

NJDEP 

PSD  Permit 

5/26/87 

New  Jersey 

650  MMBTU  per  hour  heat  input  gas  turbine  and  a 
300,000  gallon  Number  2  fuel  oil  storage  tank. 

Approval 

General  MHIs,  Inc 

Buffalo,  New  York 

Construction   of  a   cogeneration   taolity  with  a   77 
MMBTU  heat  mput 

NYSOFC 

PSONoo- 
ApplK«b)lity 

10/07/87 

Ounlop  Tire „          

Tonawarxta,  New 

Construction  of  an  incinerator  to  control  volatile  or- 

NYSDEC 

PSONon- 

12/23/87 

York 

ganic  compounds  from  an  existing  and  a  new 

source 

AppficabiWy 
Determination 

American  National  Can 

Perinston.  New 

Addition   of  a  catalytic   afterburner  to  an  existing 

NYSDEC 

PSDNor»- 

12/23/87 

York 

mside  spray  dryirtg  oven. 

Appticafadity 
Determination 

Warren  Energy  Resource  Co..  L.P.' 

Oxford.  New 

Construction  of  a  resource  recovery  facility  consisting 

NJDEP 

PSD  Permit 

2/1/88 

Jersey 

of  two  200  ions  per  day  municipal  waste  inciner- 
ators and  a  packaige  boiler. 

Approval 

Combustion  Engirwering  (Huntington 

Huntington,  New 

Construction  of  a  750  Ions  per  day  municipal  solid 

NYSDEC 

PSD  ApplicabJNty 

4/13/88 

Resource  Recovery  Systems,  Inc.), 

York 

waste  mass  txiring  resource  recovery  taolity. 

OvUi)  p  I'MialKin 

Commonwealth  OtI  Refining  Co,.„ 

Penuelas  Puerto 

Reactivation  of  two  petrochemical  plants 

EPA  Region 
II 

PSONon- 

5/04/88 

Rico 

Kamine  Carttiage  Cogeneration  Co., 

Carthage,  t4ew 

Construction  of  a  cogeneration  facility  consKting  of  a 

NYSDEC 

5/04/88 

Inc. 
Nassau  District  Energy  Corp 

York 

natural  gas-fired  stationary  gas  tubnne. 

NYSDEC 

Determination 

5/04/88 

Construction  of  a  57  NW  cogeneration  facility — 

York 

Determination 

Martin  Marietta  Aluminum  Properties 

St  Croix,  U.S. 

EPA  Region 

PSD  Permit 

5/10/88 

Inc. 

Virgin  Islands 

park. 

II 

Revision 
Approval 

Kamine  South  Glens  Falls 

South  Glens  Falls 

Construction  of  a  50  MW  combine  cycle  gas  turbine .... 

NYSDEC 

PSD  Apphcability 
Determination 

5/25/88 

New  York 

Camden    County    Energy    Recovery 

Camden  City,  f^ew 

Coiistiuution  of  tt>ur  350  tons  per  day  municipal  solid 

NJDEP 

PSD  Permit 

6/06/88 

Associates. 

Jersey 

waste  incinerators,  a  20,000  gallon  fuel  oH  storage 
tank  and  a  package  boiler. 

Approval 

Norlite  Corporation 

Cohoes  New  York 

Construction  of  a  now  8.37  MMBTU  per  hour  steam 
atomization  boiler. 

NYSDEC 

PSD  Norv 

6/08/88 

Applk:ability 

Disterminaljon 

Harbert/Trtga  Company 

Ogdensubrg.  New 

Construction  of  a  350  tons  per  day  nonhazardous 

NYSDEC 

PSD  Applicability 

6/15/88 

York 

solid  waste  mass  burning  rwource  recovery  facility 
(known   as   the   St.    Lawrerx:e  County   f^esource 
Recovery  Facility). 

Determinatwn 

Eagle  Po«H  Cogeneration  Partnership.. 

West  Deptford, 
Now  Jersey 

Construction  of  a  coger>eration  facility ..._ _ 

NJDEP 

PSO  Non- 
Applicability 
Determination 

8/24/88 

United   Devetopment  Group-Niagara, 

Niagara  fads.  New 

Construction  of  a  coalfired  steam  generating  facility 

NYSDEC 

PSD  Applteability 

8/24/88 

Inc. 

York 

Detarmination 

Puerto  Rican  Cement  Co..  Inc. 

Ponce.  Puerto 

Conversion  of  k«n  #6  from  a  wet  cement  manufac- 

EPA  Region 

PSO  Applicability 

8/30/88 

Rico 

tunng  process  to  a  dry  process. 

n 

Determination 

Nassau  County  Department  of  Put>lic 

Cedar  Creek.  New 

Replacement  of  5  multiple  fuel  reciprocating  engines 

NYSDEC 

PSD  Non- 

9/28/88 

WOfI* 

York 

wnth  5  new  larger  engines. 

Applicability 
Determination 

■  On  June  13,  19B6,  Waren  Energy  Co.,  LP.  was  issued  a  PSO  permit  by  the  New  Jersey  Departmem  of  Environmemal  Protection  lor  a  resource  recovery  facility 
to  be  located  at  Oxford,  New  Jersey.  This  permit  contained  emissions  limits  lor  aH  PSO-anactad  pofkitants  except  for  suHiv  dkmde  (^3,)  because  rwiew  of  air 
quality-related  information  irxJicated  norvattainment  of  the  National  Amtjient  Air  Quality  Standards  for  SO,  at  the  proposed  site.  Therefore,  PSD  requirements  tfial  were 
applicable  to  attainment  areas  wera  not  applicable  to  this  project  for  SC  The  PSD  permit  issued  could  not  become  effective  until  (he  area  was  redesignated  from 
attainment  to  non-attainment  for  this  pollutanl.  The  NJDEP  request  for  non-attainment  redesignation  was  approved  by  EPA  and  l>ecame  effective  on  February  1,  1988 


This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

United  States  Environmental 
Protection  Agency,  Region  II  Office, 
Office  of  Policy  and  Management, 
Permits  Administration  Branch — Room 
505.  26  Federal  Plaza,  New  York,  New 
York  10278. 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation,  Division  of 
Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf  Road, 
Albany,  New  York  12233-0001. 

NpEP  Actions 

New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Quality,  Bureau  of 
Engineering  &  Technology,  401  East 
State  Street,  CN  027,  Trenton,  New 
Jersey  08625. 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  Part  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act,  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  November  8.  1988, 
William  ).  Muszynski. 
Acting  Regional  Administrator. 
[FR  Doc.  88-27205  Filed  ll-23-«8:  8:45  am) 

■ILUNG  CODE  6560-SO-M 


[ER-FRL-3481-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  November  7 
Through  11,  19S8 

Availability  of  EPA  comments 
prepared  November  7. 1988  through 
November  11, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 


statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP.  No.  D-AFS-K65118-CA.  Rating 
E02,  Grider  Fire  Recovery  Project,  1987 
August  thru  October  Grider/Lake  Fire 
Resource  Management  Plan,  Klamath 
National  Forest,  Siskiyou  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  because  the 
preferred  alternative  may  result  in 
increased  erosion  and  sediment  loading 
from  large  scale  timber  salvage 
activities.  EPA  noted  that  other 
alternatives  were  less  environmentally 
damaging  to  important  anadromous 
fisheries  resources. 

Note:  The  above  summary  should  have 
appeared  in  the  11-10-88  FR  Notice, 

Final  EISs 

ERP  No.  F-BLM-L70009-AK,  Central 
Arctic  Management  Area  WSAs' 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  Brook 
Range,  North  Slope  Borough,  AK. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comments 
were  sent  to  the  agency. 

ERP  No.  FS-FRC-K0301&-00.  Mojave, 
Kern  River,  El  Dorado  and  Transwestem 
Natural  Gas  Pipeline  Project, 
Construction,  Operation  and 
Maintenance,  Licenses  and  404  Permit, 
Alternative  Modifications,  AZ,  CA,  WY. 
NV,  UT,  TX,  CO  and  NM. 

Summary:  EPA  expressed  its 
continuing  environmental  objections 
that  the  interstate  alternatives  may  have 
significant  impacts  to  water  quality, 
wetland  and  riparian  habitats,  and 
endangered  species.  EPA  strongly 
recommended  that  the  Federal  Energy 
Regulatory  Commission  not  certify  the 
interstate  altemative(s)  due  to  their 
significant,  adverse  environmental 
impacts  and  the  lack  of  a  demonstration 
of  a  change  in  natural  gas  service  these 
alternatives  will  provide. 

ERP  No.  FS-FRC-K03018-00,  Mojave. 
Kern  River,  El  Dorado  and  Transwestem 
Natural  Gas  Pipeline  Project, 
Construction,  Operation  and 
Maintenance,  Licenses  and  404  Permit, 
Alternative  Modifications,  AZ,  CA.  WY. 
NV,  UT.  TX.  CO  and  NM. 

Summary:  EPA  expressed  its 
continuing  environmental  objections 
that  the  interstate  alternatives  may  have 
significant  impacts  to  water  quality, 
wetland  and  riparian  habitats,  and 
endangered  species.  EPA  strongly 
recommended  that  the  Federal  Energy 
Regulatory  Conunission  not  certify  the 
interstate  altemative(s)  due  to  their 
significant,  adverse  environmental 
impacts  and  the  lack  of  a  demonstration 


of  a  change  in  natural  gas  service  these 
alternatives  will  provide. 

ERP  No.  F-NPS-L61176-AK.  Glacier 
Bay  National  Park  and  Preserve, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 

Summary:  EPA's  concern  on  the  draft 
EIS  have  been  resolved  based  on 
additional  information  presented  in  this 
document. 

Regulations 

ERP  No.  R-MMS-A02226-W.  30  CFR 
Parts  256  and  281;  Outer  Continental 
Shelf  (OCS)  Minerals  and  Right-of-Way 
Management,  General  Leasing  of 
Minerals  Other  Than  Oil.  Gas,  and 
Sulphur  in  (OCS)  (53  FR  31424). 

Summary:  EPA's  concerns  are  (1)  that 
MMS  be  able  to  require  advoidance  of 
biological  resources  if  postlease  studies 
indicate  imavoidable  conflicts  between 
the  resource  and  the  mineral  deposit:  (2) 
adequate  data  should  be  available  for 
lease  sale  EISs  and  postlease  NEPA 
documents  and  (3)  that  leasing  larger 
tract  when  there  is  little  mineral  and 
biological  resource  information  does  not 
appear  to  be  an  environmentally 
conservative  approach. 

ERP  No.  R-MMS-A67018-O0,  30  CFR 
Part  282;  Operations  in  the  Outer 
Continental  Shelf  for  Mineral  other  than 
Oil,  Gas  and  Sulphur  (53  FR  31442). 

Summary:  EPA's  concerns  are  (1) 
strengthening  the  requirements  of 
baseline  data  where  none  exist  and  (2) 
monitoring  by  itself  does  not  preclude 
the  possibility  of  irreparable  harm 
occurring  while  the  authorized  activities 
are  conducted. 

Dated:  November  21.  1988. 
William  D.  Dickeraon, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc,  88-27273  Filed  11-23-88;  8:45  am] 

BILUNG  COOE  4310-70-M 


lER-FRL-3481-61 

Environmental  Impact  Statements: 
Availability  of  Environmental  Impact 
Statements  Filed  November  14, 
Through  November  18, 1988 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities.  General  Information 
(202)  382-5076  or  (202)  382-5075. 
EIS  No.  880274.  Final,  COE.  TX. 
Galveston.  Bay  Area  Navigation 
Improvements,  Houston  Ship  and 
Galveston  Channels,  Funding  and 
Implementation,  Galveston  and  Harris 
Counties,  TX,  Due:  December  27, 1988, 
Contact:  Charles  R.  Harbaugh  (409) 
766-3044 
EIS  No.  880381,  FSuppl,  COE,  CA,  Santa 
Ana  River  Mainstem  and  Santiago 
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Creek  Multipurpose  Flood  Control 
Project.  Additional  Alternatives  and 
Updated  Information,  Riverside, 
Orange  and  San  Bernardino  Counties, 
CA.  Due:  December  27. 1988.  Contact 
Dee  Gonzales  (213)  894-7053 
EIS  No.  860362.  Final.  FRC.  REG, 
Regulations  Governing  Independent 
Power  Producers  (RM88-4-000)  and 
Regulations  Governing  Bidding 
Programs  (RM88-5-000), 
Implementation,  Due:  December  27. 

1988,  Contract:  Roland  Wentworth 
(202) 357-5200 

EIS  No.  880383.  DRevised.  FAA.  CA. 
Fremont  General  Aviation  Reliever 
Airport  Development  Approval, 
Alameda  and  Fremont  Counties,  CA, 
Due:  January  23, 1989,  Contact: 
Howard  S.  Yoshioka  (213)  297-1250 

EIS  No.  880384.  Final,  UAF.  NC. 
Seymour  ]ohnson  AFB,  F-4  to  F-15E 
Aircraft  Conversion  Program,  Site 
Selection  and  Implementation.  Wayne 
County,  NG  Alternative  Sites*are 
Cannon  AFB.  NM  Holloman  AFB, 
NM  Mountain  Home  AFB.  ID  and 
Nellis  AFa  NV.  Due:  January  9, 1989, 
Contact:  Alton  Chavis  (804)  764-7844 

EIS  No.  880335,  Final,  COE.  AL,  Bayou 
La  Batre  Navigation  Channel 
Improvements,  Implementation, 
Mobile  County,  AL,  Due:  January  9. 

1989.  Contact:  Susan  Ivester  Rees 
(205)  690-2724 

EIS  No.  880386,  DSuppl,  COE,  OR.  WA. 
McNary  Lock  and  Dam  Project, 
Juvenile  Fish  Loading  and  Holding 
Facility  Expansion.  Implementation. 
Umatilla  County,  OR  and  Benton 
County.  WA,  Due:  January  9. 1989, 
Contact:  Robert  Palmer  (509)  522-d927 

EIS  No.  880387,  Final.  AFS,  CA.  NV, 
Lake  Tahoe  Basin  Management  Unit 
National  Forest,  Land  and  Resource 
Management  Plan,  Implementation.  El 
Dorado,  Placer,  and  Alpine  Counties, 
CA  and  Washoe  and  Douglas 
Counties,  NV.  Due:  December  27, 1988. 
Contact:  Robert  Harris  (916)  573-2600 

EIS  No.  880388.  Draft.  FHW,  TN.  Kirby 
Parkway  Construction,  Split  Oak 
Drive  to  Stage  Road  and  Sycamore 
View  Road  Extension.  MuUins  Station 
Road  to  Kiry  Parkway,  Funding  City 
of  Memphis.  Shelby  County.  TN.  Due: 
January  9. 1989.  Contact:  Dennis  C. 
Cook  (615)  736-5394 

EIS  No.  880389.  DSuppl.  BLM.  WY. 
Whiskey  Mountain  amd  Dubois 
Badlands  WSAs.  Wilderness 
Recommendations,  Designation  or 
Nondesignation.  Lander  Resource 
Area.  Rawlins  District,  Fremont 
County.  WY.  Due:  February  22. 1989, 
Contact-  Renee  McCray  (202)  653-8824 


Dated:  November  21. 1988. 
William  O.  Dickenoo, 

Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc.  88-27272  Filed  11-23-88;  8:45  am) 

BIUJNQ  COOC  MSO-SO-M 

IOPTS-51719;  FRL-3481-9] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

agency:  Office  of  Pesticides  and  Toxic 
Substances  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  nile  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  aimounces  receipt 
of  nineteen  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Periods: 

P  89-69,  89-70,  89-71,  89-72.  January 
25, 1989. 

P  89-73.  89-74.  89-75,  89-76.  89-77.  89- 
78. 89-79.  89-80.  January  28, 1989. 
P  89-81.  89-82,  89-63.  January  29, 1989. 
P  89-84.  January  29, 1989. 
P  89-85.  January  30, 1989. 
P  89-88,  89-87.  January  31, 1989. 
Written  Comments  by: 

P  89-69.  89-70.  89-71.  89-72.  December 
26. 1988. 

P  89-73,  89-74,  89-75.  89-76.  89-77,  89- 
78.  89-79.  89-80.  December  29. 1988. 

P  8&-81.  89-82.  89-83,  December  30. 
1988. 

P  89-84.  December  29. 1988. 
P  89-85.  December  31. 1988. 
P  89-86.  89-87.  January  1, 1989. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"{OPTS-51719)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Office  {TS-790),  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Room  201  East  Tower.  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
382-3725. 

FOR  FURTHER  INFORMATION  CONTACT 
Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611.  401  M 
Street  SW..  Washington.  DC  20460,  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 


extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  l^fNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P8&-69 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylourethane. 
Use/Production.  (G)  Coatings  for  open 

nondispersive  use.  Prod,  range; 

Confidential. 

P 86-70 

Manufacturer.  Confidential. 
Chemical.  (G)  Acid  neutralized  amine 

modified  epoxy  resin. 
Use/Production.  (G)  Open  use  industrial 

paint  product  Prod,  range:  200.000- 

3.000.000  kg/yr. 

P  86-71 

Manufacturer.  Confidential. 
Chemical.  (G)  Acid  functionalized 

amine  modified  epoxy  resin. 
Use /Production.  (G)  Open  use  industrial 

paint  product.  Prod,  range:  200,000- 

3.000.000  kg/yr. 

P 86-72 

Manufacturer.  Confidential. 
Chemical.  (G)  Acid  neutralized  amine 

modified  epoxy  resin. 
Use/Production.  (G)  Open  use  industrial 

paint  product  Prod,  range:  200.000- 

3.000.000  kg/yr. 

P  89-73 

Importer.  Confidential 
Chemical.  (G)  Urethane  acrylate. 
Use/Import.  (G)  Polymer  component 
industrial  coating. 

Import  range:  Confidential. 

P  89-74 

Impo.'-ter.  Confidential. 

Chemical.  (G)  Polyester  acrylate. 
Use/Import.  (G)  Polymer  component  for 

specialty  industrial  coatings.  Import 

range:  Confidential. 

P  89-75 

Importer.  Confidential. 

Chemical.  (G)  Urethane  acrylate. 
Use/Import  (G)  Polymer  component  for 

specialty  industrial  coatings.  Import 

range:  Confidential. 

P  89-76 

Importer.  Confidential 
Chemical  (G)  Polyester  acrylate. 


Use/Import.  (G)  Polymer  component  for 
specialty  industrial  coatings.  Import 
range:  Confidential. 

P 89-77 

Importer.  Confidential. 

Chemical.  (G)  Polyester  acrylate. 
Use/Import.  (G)  Polymer  component  for 

specialty  industrial  coatings.  Import 

range:  Confidential. 

P 89-78 

Manufacturer.  Confidential. 
Chemical.  (G)  Triphenylmethane. 

triamino  derivative,  free  base. 
Use/Production.  (G)  Colorant  for  link. 

Prod,  range:  Confidential. 

P 89-79 

Manufacturer.  Confidential 
Chemical.  (G)  Triphenylmethane. 

triamino  derivative,  oleate. 
Use/Production.  (G)  Colorant  for  ink. 

Prod,  range:  Confidential. 

P89-^ 

Manufacturer.  Minnesota  Minning  and 

Manufacturing  Co.  3M 
Chemical.  (G)  Cycloaliphatic  polyether 

polyurethane. 
Use /Production.  (G)  Coating.  Prod. 

range:  Confidential 

P 89-81 

Importer.  Confidential. 

Chemical  (G)  Copolymer  of 

acrylonitrile  and  3  kinds  of  acrylates. 
Use/Import.  (G)  Coating  solution  for 

lithographic  printing  plates.  Import 

range:  Confidential. 

P  89-82 

Manufacturer.  I  loechst  Celanese  Corp. 
Chemical.  (G)  Trisubstitute 

naphthalene. 
Use/Production.  (S)  Chemical 

intermediate.  Prod,  range:  1.000-5,CKX) 

kg/yr. 

P  89-83 

Manufacturer.  Hoechst  Celanese  Corp. 
Chemical.  (G)  Trisubstituted 

naphthalene. 
Use/Production.  (G)  Chemical 

intermediate.  Prod,  range:  1.000-5.000 

kg/yr. 

P  89-84 

Manufacturer.  Confidential 

Chemical.  (G)  Aluminumoxide  sulfate 
bland  with  aluminum  sulfate. 

Use/Production.  (G)  Coagulant  for 
industrial  waste  water  treatment 
Prod,  range:  250.000-2.500,000  kg/yr. 

P  89-85 

Importer.  Basf  Corporation  Chemical 
Division. 


Chemical.  (S)  Phosphine  oxide,  diphenyl 
(2,4.6-trimethylbenzoyl). 

Use/Import.  (S)  Catalyst  for  ultra-Niolet 
curable  lacquers.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity:  LD50 
>  5.000  mg/kg  species  (Rata).  Eye 
i.-ritation:  None  species  (Rabbit).  Skin 
irritation:  Slight  species  (Rabbit). 

P 89-86 

Manufacturer.  The  Chitin  Company.  Inc. 
Chemical.  (S)  Chitosan  (pre-polymer); 

(75-80%  deacefylated);  glycoxylic 

acid. 
Use/Production.  (S)  Intermediate.  Prod. 

range:  Confidential. 
Toxicity  Data:  Acute  oral  toxicity:  LD  50 

g/kg  species  (RATS). 

P 89-87 

Manufacturer.  The  Chitin  Company.  Inc. 
Chemical  (S)  Chitochel  (pre-polymer 

epichlorohydrin. 
Use/Production.  (S)  Metal  chelation  for 

use  in  water.  Prod,  range: 

Confidential. 
Toxicity  Data.  Acute  oral  toxicity:  LD50 

5  g/kg  species  (Rats). 

Date:  November  17, 1988. 
Steven  Newburg-Rinn. 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  88-272^6  Filed  11-23-88;  8:45  am] 

BILUNG  COOC  CS60-S0-M 


[OPTS-59857;  FRL-3481-8] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

agency:  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EFA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 


days  of  receipt.  This  notice  announces 
receipt  of  five  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

Y  89-19.  November  23. 1988. 

Y  89-20.  89-21.  89-2Z  November  24. 
1988. 

Y  89-23.  November  27. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  E-611.  401  M 
Street,  SW.,  Washington.  DC  20460. 
(202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  89-19 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyether/polycarbonate. 
Use/Production.  (G)  Urethane  coating. 
Prod,  range:  Confidential. 

Y  89-20 

Importer.  MTC  America  Inc. 
Chemical.  (G)  Polyimide. 
Use/Import.  (G)  Resins.  Import  range: 
Confidential 

Y89  21 

/.7/porter.  Mitsui  Toatsy  Chemicals 

America. 
Chemical  (S)  (2.2-bis(4- 

hydropropoxyl)propane,  isophthalic 

acid  neopentyl  glycol  trimeihylol 

dimethyl  terephthalenate  isophorone 

diisocyanate. 
Use/Import.  (S)  Toner  binder.  Import 

range:  Confidential. 
Toxicity  Data.  Acute  oral  toxicity:  LD50 

5.000  mg/kg  species(Rats). 

Y  89-22 

Importer.  Mitsui  Toatsu  Chemicals 
America. 

Chemical.  (S)  2.2-Bis(4-(2- 
hydroxypropoxyl)phenyI)propane 
polymer  with  isophtalic  acid 
neopentylglycol  teimethyrol  propane 
and  isophorone  diisocyanate. 

Use/Import.  (S)  Toner  binder.  Import 
range:  500-5.000  kg/jT. 
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Y  89-23 

Manufacturer.  Minnesota  Mining  and 

Manufacturing  Co. 
Chemical.  (S)  2-propenoic  acid;  isooctyl- 

2-propenoate;  octadecyl-2-methyl-2- 

propenoate:  hexadecyl-2-niethyl-2- 

propenoate;  eisosyl  methacryiate: 

benzoyl  peroxide. 
Use-Production.  (G)  Polymeric  additive. 

Prod,  range:  Confidential. 

Date:  November  17, 1988. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  88-27207  Filed  11-23-88;  8:45  am] 

BILUNQ  CODE  6S6&-S0-M 

FARM  CREDIT  ADMINISTRATION 

Order  Amending  Order  Appointing 
Receiver  of  the  Federal  Land  Bank  of 
Jacitson,  and  Federal  Land  Bank 
Association;  Jackson,  Ml 

action:  Notice. 

summary:  On  November  16, 1988,  the 
Order  Appointing  Receiver  of  the 
Federal  Land  Bank  of  Jackson, 
Mississippi,  and  the  Federal  Land  Bank 
Association  of  Jackson,  Mississippi, 
dated  May  20, 1988  (53  FR  18812,  May 
24, 1988),  as  amended  August  4, 1988  (53 
FR  30343,  August  11, 1988)  is  hereby 
further  amended,  ratified,  confirmed  and 
adopted  to  include  certain  named 
officials  of  REW  Enterprises,  Inc.,  in 
addition  to  Larry  G.  Koch,  as  signatory 
agent  for  REW  Enterprises,  Inc., 
Receiver  of  the  Federal  Land  Bank  of 
Jackson,  Mississippi,  and  the  Federal 
Land  Bank  Association  of  Jackson, 
Mississippi.  The  amended  Order 
authorizes  Larry  G.  Koch,  acting  in  his 
capacity  as  Chief  Executive  Officer  of 
REW  Enterprises,  Inc.,  and  W.E.  Harvey, 
Billy  R.  Pendleton,  Danny  R.  Love, 
George  M.  Ozan,  Norman  D.  Hornbaker, 
Herbert  W.  Hawkins,  Joseph  F.  LoUman 
and  Earl  Hall,  acting  in  their  capacities 
as  officers  and  directors  of  REW 
Enterprises,  Inc.  to  sign,  individually, 
any  and  all  documents  on  behalf  of  the 
Receiver,  and  only  Larry  G.  Koch  acting 
in  such  capacity  may  delegate  his 
signatory  authority,  with  appropriate 
administrative  controls,  to  any 
employee  of  the  institutions-in- 
Receivership,  as  he  deems  appropriate. 

Dated:  November  18, 1988. 
David  A.  Hill, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  88-27211  Filed  11-23-88:  8:45  am) 

BILUNG  CODE  S70S-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[FHLBB  No.  4365;  No.  AC-752] 

Capital  Services  Bank,  F.S.B.;  Final 
Action  Approval  of  Conversion 
Application 

Date:  November  16, 1988. 

Notice  is  hereby  given  that  on 
November  10. 1988,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Capital  Savings  Bank, 
F.S.B.,  Baltimore,  Maryland,  for 
permission  to  convert  to  the  stock  form 
or  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington,  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agency 
at  the  Federal  Home  Loan  Bank  of 
Atlanta.  1475  Peachtree  Street,  NE., 
Atlanta,  Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  88-27240  Filed  11-23-88:  8:45  am] 

BILLING  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Bluestar  Line, 
Limited,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000050-056 

Title:  Pacific  Coast/Australia-New 
Zealand  Tariff  Bureau. 
Parties: 

Blue  Star  Line,  Ltd. 
Columbus  Line 

Associated  Container  Transportation 
(Australia)  Ltd. 


Australia-New  Zealand  Direct  Line 
Hyundai  Australia  Direct  Line 
Pacific  Australia  Direct  Line 
Synopsis:  The  proposed  modification 
would  delete  ports  and  points  of  Papua, 
New  Guinea  and  Tonga  from  the 
geographic  scope  of  the  Agreement.  It 
would  also  delete  Pacific  Australia 
Direct  Line  as  a  party  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  207-009973-013 

Title:  Johnson  Scanstar  Service 
Agreement. 
Parties: 

Blue  Star  Line  Limited 

The  East  Asiatic  Company  Ltd.  A/S 

Johnson  Line  Aktiebolag 

Synopsis:  The  proposed  modification 
would  designate  one  of  the  parties  to 
provide  the  central  management  for  the 
agreement,  and  changes  the  shares  in 
the  joint  service  to  reflect  EAC's 
financial  interest  that  Johnson  Line 
formerly  had. 

Agreement  No:  207-010137-013 

Title:  Barber  Blue  Sea  Agreement. 

Parties: 

Ocean  Transport  and  Trading  Pic. 

Rederiaktiebolaget  Transatlantic 

Wilh.  Wilhelmsen  Limited  A/S 

Scanbarber  A/S 

Synopsis:  The  proposed  modification 
eliminates  the  restriction  that  the  parties 
provide  the  FMC  written  notice  of 
termination  at  least  30  days  prior  to  the 
effective  date  of  such  termination.  It 
also  deletes  the  provision  that  the 
effectiveness  be  contingent  upon  the 
simultaneous  resignation  from  every 
other  agreement  of  which  the  joint 
service  is  a  member  or  party. 

Agreement  No:  203-010459-004 

Title:  Feeder  Vessel  Cooperative 
Working  Arrangement. 

Parties: 

American  President  Lines,  Ltd. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
would  extend  the  term  of  the  Agreement 
for  15  days,  from  December  31, 1988, 
through  and  including  January  15, 1989. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No:  207-010943-001 

Title:  ScanCarriers  Agreement. 

Parties: 

East  Asiatic  Company  Limited  A/S 

Rederiaktiebolaget  Transocean 

Wilh.  Wilhelmsen  Limited  A/S 

Scanfiarber  A/S 


Synopsis:  The  proposed  modification 
eliminates  the  provision  that  the 
effectiveness  of  termination  be 
contingent  upon  the  simultaneous 
resignation  from  every  other  agreement 
of  which  the  joint  service  is  a  member  or 
party. 

Agreement  No:  203-011193-001 

Title:  Conbulk  Carriers  Discussion 
Agreement. 

Parties: 

Cearbulk  Ltd.  d/b/a  Gear  Bulk 
Container  Services 

Star  Shipping  A/S 

Westwood  Shipping  Lines.  Inc. 

Synopsis:  The  proposed  modification 
would  delete  the  Agreement's  authority 
over  Canada  from  the  geographic  scope 
of  the  Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 

Sf'cretary. 

Dated:  November  21. 1988. 

[m  Doc.  88-27185  Filed  11-23-88:  8:45  am] 
BILUNO  COOE  STaO-OI-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Ocean  Quest 
International/Ocean  Spirit  Shipping 
Ltd. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Pub.  L.  89-777  (80  Stat.  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 

Ocean  Quest  International/Ocean  Spirit 

Shipping.  Ltd..  512  South  Peters  Street. 

Suite  202,  New  Orleans.  Louisiana  70130- 

1629. 
Vessel:  Ocean  Spirit. 

Date:  November  21. 1988. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  88-27172  Filed  11-23-88;  8:45  am] 

BILUNO  COOE  67S(M>1-«I 


FEDERAL  RESERVE  SYSTEM 

Chesapeake  Bank  Corp.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f)  for  the  Board's  approval 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  and  5  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(8)0  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  bpnefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16. 
198a 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  Chesapeake  Bank  Corporation, 
Chesapeake.  Virginia;  to  acquire  South 
Norfolk  Loan  Corporation.  Chesapeake. 
Virginia,  and  thereby  engage  in  making 
and  servicing  loans  by  a  consumer 
finance  company  pursuant  to 
§  225.25(b)(l)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  1&  1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-27163  Filed  11-23-68:  8:45  an] 

BILUNO  COOE  UIO-OI-M 


Citicorp,  New  York.  NY;  Proposal  to 
Underwrite  and  Deal  in  Equity 
Securities  to  a  Umited  Extent 

Citicorp,  New  York.  New  York,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C  1843(c)(8))  and  $  225.23(a).  of  the 
Board's  Regulation  Y  (12  CPTl  225.23(a)). 
for  permission  for  its  subsidiary  Citicorp 
Securities  Markets,  Inc.,  New  York.  New 
York  ("CSMF'),  to  underwrite  and  deal 
in,  to  a  limited  degree,  all  tyTjes  of  equity 
securities,  including,  but  not  limited  to. 
(1)  common  stock,  preferred  stock  and 
other  ownership  interests,  issued  by  a 
domestic  or  foreign  corporation  or  other 
entity.  (2)  American  Depositary 
Receipts,  and  (3)  options,  warrants  and 
other  rights  issued  in  connection  with 
(a)  any  of  the  foregoing  and  (b)  ineligible 
securities  and  bank -eligible  securities  as 
defined  below,  but  not  including 
ownership  interests  in  open-end  . 
investment  companies. 

CSMI  is  currently  authorized  to 
underwrite  and  deal  in.  to  a  limited 
extent.  1-4  family  mortgage-related 
securities,  municipal  revenue  bonds, 
commercial  paper  and  consumer- 
receivable-related  securities  ("ineligible 
securities").  Citicorp.  J.P.  Morgan  and 
Co.  Incorporated  and  Bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987)  ["Citicorp/ 
Morgan/Bankers  Trust"):  Citicorp,  73 
Federal  Reserve  Bulletin  619  (1987);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation.  Citicorp. 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 
CSMI  is  also  authorized  to  imderwrite 
and  deal  in  U.S.  goverrunent  securities 
pursuant  to  S  225.25(b)(16)  of  tiie  Board's 
Regulation  Y  ("bank -eligible 
securities").  12  CFR  225.25(b)(18). 

Citicorp  has  applied  to  underwrite 
and  deal  in  equity  securities  within  the 
framework  of  limitations  established  in 
the  Citicorp/Morgan/Bankers  Trust 
Order,  including  the  5  percent  gross 
revenue  limitation.  Accordingly,  under 
this  application  the  amoimt  of  gross 
revenue  CSMI  would  receive  from  the 
proposed  new  ineligible  underwriting 
activity  and  the  previously  approved 
ineligible  activity  would  not  exceed  in 
the  aggregate  5  percent  of  the  total  gross 
revenues  of  CSMI 

The  Board  has  not  previously 
determined  that  the  proposed 
underwriting  and  dealing  activities  are 
permissible  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act.  Section 
4(c)(8)  of  the  Act  provides  that  a  bank 
holding  company  may.  with  Board 
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approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  proper 
incident  thereto." 

Citicorp  contends  that  the  proposed 
activities  are  closely  related  to  banking 
because  banks  have  generally  engaged 
in  activities  that  are  functionally  and 
operationally  similar  to  underwriting 
and  dealing  in  equity  securities.  These 
services  include  arranging  private 
placements  of  securities,  overseas 
underwriting  and  dealing,  underwriting 
and  dealing  in  bank-eligible  and 
ineligible  securities,  providing  financial 
advice,  investing  in  equity  securities, 
commercial  lending  and  purchasing  and 
reselling  longer  term  certificates  of 
deposit. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Citicorp 
contends  that  approval  of  the  proposal 
would  result  in  greater  convenience  for 
customers,  increased  competition,  lower 
costs  of  issuers  of  equity  securities, 
increased  liquidity  of  equity  securities 
for  investors,  and  would  also  produce  a 
new  source  of  income  for  bank  holding 
companies  as  well  as  increase  the 
liquidity  of  their  balance  sheets,  thereby 
increasing  their  safety  and  soundness. 
Citicorp  contends  that  the  proposed 
activities  would  not  result  in  adverse 
effects  because  Citicorp  would  conduct 
the  proposed  activities  within  the 
framework  of  limitations  previously 
established  by  the  Board  in  its  Citicorp/ 
Morgan /Bankers  Trust  Order. 
Moreover,  Citicorp  states  that  section 
23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371C-1),  which  was  enacted  after 
the  Citicorp /Morgan /Bankers  Trust 
Order  was  issued,  will  serve  to  provide 
additional  protection  in  this  area. 

Citicorp  contends  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Class-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Citibank,  N.A.. 
with  a  firm  that  is  "engaged  principally" 
in  the  "underwriting,  public  sale  or 
distribution"  of  securities.  Citicorp 
states  that  it  would  not  be  "engaged 
principally"  in  underwriting  and  dealing 


in  securities  in  light  of  the  5  percent 
limitation  on  these  activities.  See, 
Citicorp.  J.P.  Morgan  &  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation.  73  Federal  Reserve  Bulletin 
473  (1987),  affdsub  nam..  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System.  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied.  108  S.  Ct.  2830  (1988):  and 
Securities  Industry  Association  v.  Board 
of  Governors/Chase.  847  F.2d  890  (D.C. 
Cir.  1988). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board's  Rules  of  Procedures  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  not  later  than  December  18. 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-26166  Filed  11-23-88:  8:45  am) 

BILUNQ  CODE  tllO-OI-H 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Faye  Carglle 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  fur 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  9, 1988. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 
1.  Fay  Cargile,  Glenwood,  Arkansas; 
to  acquire  an  additional  45.79  percent  of 
the  voting  shares  of  Caddo  Holding 


Company,  Inc.,  Glenwood,  Arkansas, 
and  thereby  indirectly  acquire  Caddo 
First  National  Bank,  Glenwood, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-27162  Filed  11-23-88:  8:45  am] 

BILUNG  CODE  6210-01-M 


FSB  of  Victor,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  l&42(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 

questions  of  fact  that  are  in  dispute  and 

summarizing  the  evidence  that  would  be 

presented  at  a  hearing. 
Comments  regarding  this  application 

must  be  received  not  later  than 

December  14, 1988. 
A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 

South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1.  FSB  of  Victor.  Inc..  Victor,  Iowa;  to 

become  a  bank  holding  company  by 

acquiring  87.9  percent  of  the  voting 

shares  of  Farmers  Savings  Bank,  Victor. 

Iowa. 
Board  of  Governors  of  the  Federal  Reserve 

System,  November  18, 1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  88-27164  Filed  11-23-88;  8:45  am] 

BILUNG  CODE  e21(M)1-M 


SunTrust  Banks,  Inc.;  Application  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aJ(l))  for  the  Boards  approval 
under  section  4(c)(8j  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843fc)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21{al)  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  re'ated  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Boaid  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16. 
1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  SunTrust  Banks.  Inc.,  Atlanta, 
Georgia;  to  engage  de  novo  through  its 
subsidiary.  SunTrust  Insurance 
Company,  Atlanta.  Georgia,  in 
underwriting  and  reinsurance  of  home 
mortgage  redemption  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 


1l 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  18.  1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-27165  Filed  11-23-88:  8:45  am| 

BILUNG  COOE  821(Mlt-« 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0027,  General  Ser\'ices 
Administration  Acquisition  Regulation; 
Part  546 — Quality  Assurance.  GSA  Form 
1678  and  DD  Form  250.  Information 
contained  on  these  forms  is  used  by 
various  contract  administration  and 
other  support  offices  for  quality 
assurance,  acceptance  of  supplies  and 
services,  shipments,  and  to  justifj' 
payments. 

AGENCY:  GSA  Acquisition  Policy  and 
Regulations  (VP).  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  Room 
3235.  NEOB.  Washington,  DC  20503,  and 
to  Mary  L.  Cunningham,  GSA  Clearance 
Officer,  Genreal  Services 
Administration  (CAIR).  F  Street  at  18th 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden 

Firms  responding,  9.142;  responses. 
127  per  year;  average  hours  per 
response,  .083-.5;  burden  hours,  267.570. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  M.  Ustad.  202-566-1224. 

Copy  of  Proposal 

A  copy  of  the  proposal  may  be 
obtained  from  the  Information 
Collection  Management  Branch  (CAIR). 
Room  3014,  GS  Building,  Washington, 
DC  20405.  or  by  telephoning  202-535- 
7691. 

Dated:  November  17. 1988. 
Emily  C.  Karam. 

Director,  Information  Management  Division 
(CAI). 

(FR  Doc.  88-27228  Filed  11-23-88:  8:45  am| 
BILUNG  CODE  cazo-ei-n 


Agency  Information  Collection  Under 
OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 


renew  expiring  information  collection 
3090-0229.  General  Ser\'ices 
Administration  Acquisition  Regulation 
Progress  Payment  Provision,  Part 
552.232-74.  'The  progress  payment 
provision  is  currently  being  used  to 
determine  whether  a  prospective 
contractor  is  eligible  to  receive  a 
contract  award. 

AGENCY:  GSA  Acquisition  Policy  and 
Regulations  (VP),  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer.  Room 
3235.  NEOB,  Washington,  DC,  20503. 
and  to  Mary  L.  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18':h. 
N'V;..  Washington.  DC  20405. 

Annual  Reporting  Burden 

Firms  responding.  30;  responses.  1  per 
year;  average  hours  per  response,  1: 
burden  hours.  30. 

FOR  FURTHER  INFORMATION  CONTACT. 

Shirley  Scott,  202-523-4765. 

Copy  of  Proposal 

A  copy  of  the  proposal  may  be 
obtained  from  the  Information 
Collection  Management  Branch  (CAIR), 
Room  3014.  GS  Builder,  Washington.  DC 
20405,  or  by  telephoning  202-535-7691. 

Dated:  November  17. 1988. 
Emily  C.  Karam. 

Director.  Information  Management  Division 
(CAI). 
(FR  Doc.  88-27229  Filed  11-23-88:  88:45  amj 

BILUNG  CODE  M20-41-M 


I  Wildlife  Order  169;  7-0-KS-481-E] 

Federal  Property  Resources  Service, 
Melvem  Lake,  KS;  Transfer  of  Property 

Pursuant  to  section  2  of  Pub.  L  537, 
80th  Congress,  approved  May  19, 1948 
(16  U.S.C.  667b),  notice  is  hereby  given 
that 

1.  By  deed  from  the  General  Ser\'ices 
Administration  dated  June  20, 1988,  the 
property,  consisting  of  98.44  acres 
unimproved,  known  as  Melvern  Lake. 
Kansas,  was  transferred  to  the  State  of 
Kansas. 

2.  The  above  described  property  was 
conveyed  for  the  purpose  of  wildlife 
conservation  in  accordance  with  the 
provisions  of  section  1  of  said  Pub.  L. 
80-537  (16  U.S.C.  667b).  as  amended  by 
Pub.  L.  92-432. 

Dated:  November  16. 1988. 
Earl  E.  Jones, 

Commissioner.  Federal  Property  Resources 
Service. 

[FR  Doc.  88-27227  Filed  11-23-88;  8:45  am] 
BILUNG  COOE  M20-M-II 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Sulxnitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  4, 
1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  National  Survey  of  Family  Growth, 
Cycle,  rv,  Telephone  Reinterview 
Pretest— New— The  National  Survey  of 
Family  Growth  (NSFG).  Cycle  IV 
provides  longitudinal  data  on 
childbearing  and  reproductive  health. 
This  study  will  recontact  respondents  of 
the  NSFG  in  an  effort  to  update  key 
program-relevant  statistics,  create  a 
longitudinal  record  for  evaluation  and 
analytic  studies  and  collect  new  data  for 
collaborating  agencies.  The  data  will  be 
disseminated  through  written  reports 
and  public  use  computer  tapes. 
Respondents'.  Individuals  or  households; 
Number  of  Respondents:  150;  Number  of 
Responses  Per  Respondent  1;  Average 
Burden  Per  Response:  .33;  Estimated 
Annual  Burden:  50  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Health  Care  Fmancing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-1238) 

1.  Coverage  of  Oxygen  for  Use  in  a 
Patient's  Home— BERC-024-FNC  and 
the  Manual  Instructions— 0938-0422— 
This  information  collection  provides 
uniform  criteria  for  determining  the  use 
of  oxygen  for  home  use  as  a  covered 
Medicare  benefit.  The  provisions  in  the 
regulations  and  the  manual  instructions 
require  that  the  physician  provide 
written  documentation  to  the  carrier 
through  the  Durable  Medical  Equipment 
(DME)  supplier.  Respondents:  Small 
businesses  or  organizations;  Numb-3r  of 
Respondents:  600,000;  Frequency  of 
Response:  1;  Average  Burden  Per 
Response:  15  min.;  Estimated  Annual 
Burden:  150,000  hours. 

OMB  Desk  Officer:  Allison  Herron. 

2.  Medicaid  Quality  Control  Review 
Worksheet — 0938-0094 — State  agencies 


are  required  to  perform  quality  control 
reviews  for  each  of  the  three  Federal 
assistance  programs:  Aid  to  Families 
with  Dependent  Children  (AFDC).  Food 
Stamp  (FS).  and  Medicaid.  The 
Integrated  QC  Review  Worksheet  is 
jointly  designed  and  used  by  FSA,  FNS, 
and  HCFA.  The  form  was  designed  to 
collect  both  case  characteristics  and 
quality  control  data  for  all  quality 
control  reviews  in  the  AFDC,  FS,  and 
Medicaid  programs. 

1st  Information  Collection  Reporting 

Number  of  Respondents — 55 

Annual  Frequency — 737 

Average  Burden  Per  Response — 6.96 

2nd  Information  Collection 
Recordkeeping 

Number  of  Respondents — 55 
Annual  Frequency — 
Average  Burden  Per  Response — 3,418.11 
Total  Burden  Hours:  470, 161 

3.  Provider  Cost  Report 
Reimbursement  Questionnaire — 0938- 
0301— The  HCFA-339  must  be 
completed  by  all  providers  to  ensure 
proper  medicare  reimbursement  to 
providers  and  to  minimize  subsequent 
contact  between  the  provider  and  its 
intermediary.  It  is  used  to  gather 
information  necessary  to  support 
financial  and  statistical  entries  on  the 
cost  report.  Respondents:  Business  or 
other  for-profit.  Small  Businesses  or 
organizations;  Number  of  Respondents: 
19,677;  Frequency  of  Response:  1; 
Average  Burden  per  Response:  20; 
Estimated  Annual  Burden;  393,540  hours. 

OMB  Desk  Officer  Allison  Herron. 

Office  of  the  Secretary 

(Call  Reports  Clearance  Officer  on  202- 
245-6511  for  copies  of  package) 

1.  Teenage  Parent  Demonstration: 
Child  Care  User  and  Provider 
Questionnaire — 0990-0176 — These 
surveys  are  part  of  the  impact 
evaluation  of  the  demonstration  and  will 
be  administered  to  a  sample  of 
experimental  and  control  group 
members  and  their  named  child  care 
providers.  These  surveys  will  provide 
critical  information  regarding  child  care 
utilization  and  its  relationship  to  other 
demonstration  outcomes. 

Child  Care  User  Interview 

Number  of  Respondents-600 

Annual  Frequency — 1 

Average  Burden  Per  Response — .5667 

Family  Care  Provider  Interview 

Number  of  Respondents — 250 
Annual  Frequency — 1 
Average  Burden  Per  Response — .3833 
Total  Annual  Burden:  436. 


OMB  Desk  Officer  Shannon  Koss- 
McCallum. 

Social  Security  Adminifltratioii 

(Call  Reports  Clearance  Officer  on  301- 
965-4149  for  copies  of  package) 

1.  Certification  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Applicant's  Custody— 0960-0019— The 
information  is  needed  to  determine  if  the 
"In  Care"  entitlement  factor  is  met. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  14,000; 
Frequency  of  Response:  1;  Average 
Burden  Per  Response:  10  min.;  Estimated 
Annual  Burden;  2.333  hours. 

OMB  Desk  Officer:  Justin  Kopca. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  one  of  the 
following  numbers: 

PHS:  (202)  245-2100 
HCFA:  (301)  966-2088 
SSA:  (301)  965-4149 
OS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

Date:  November  18, 1988. 
James  V.  Oberthaler, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
(FR  Doc.  88-27235  Filed  ll-2»-88;  8:45  am] 

BILLING  CODE  41SO-04-M 


Family  Support  Administration 

Aid  to  Families  With  Dependent 
Children;  State  Plan  Hearings; 
Massachusetts 

agency:  Family  Support  Administration, 

HHS. 

action:  Notice  of  hearing. 

SUMMARY:  By  designation  of  the  Family 
Support  Administration,  a  member  of 
the  Department  Appeals  Board  will  hold 
a  hearing  pursuant  to  45  CFR  Part  213 
concerning  the  Family  Support 
Administration's  disapproval  of  a  Stale 
plan  amendment  submitted  by  the 
Commonwealth  of  Massachusetts. 
DATE:  9:00  a.m.,  January  10, 1989. 

Place:  Room  1211,  John  F.  Kennedy 
Federal  Building,  Government  Center, 
Boston,  Massachusetts  02203. 

Request  to  Participate:  Requests  to 
participate  as  a  party  or  as  amicus 
curiae  must  be  submitted  to  the 


Departmental  Appeals  Board  in  the  form 
specified  at  45  CFR  213.15  by  December 
12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Neil  H.  Kaufman,  Executive  Secretary, 
Departmental  Appeals  Board, 
Department  of  Health  and  Human 
Services.  Room  451-F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
Telephone  Number  (202)  47S-0006. 
SUPPtfMENTARY  INFORMATION:  Notice  of 
hearing  is  hereby  given  as  set  forth  in 
the  following  letter,  which  has  been  sent 
to  Massachusetts  Department  of  Public 
Welfare. 

Washington,  DC,  November  18, 1988. 
Eugene  B.  Benson.  Deputy  General 
Counsel,  Department  of  Public 
Welfare,  180  Tremont  Street,  14th 
Floor,  Boston,  Massachusetts  02111. 
and 
Nancy  Nieman.  Assistant  Regional 
Counsel,  Office  of  the  General 
Counsel,  Region  I,  John  F.  Kennedy 
Federal  Building,  Government  Center, 
Boston,  Massachusetts  02203. 

Counsel 

This  letter  is  in  response  to  the  July 
22, 1988  petition  for  hearing  filed  by  the 
Massachusetts  Department  of  Public 
Welfare  (Commonwealth)  requesting 
reconsideration  of  the  Family  Support 
Administration's  (FSA)  disapproval  of 
the  Massachusetts'  state  plan 
amendment  (Transmittal  No.  87-5B).  In 
the  proposed  amendment  the 
Commonwealth  sought  to  allow  grantee- 
relatives  age  18  and  younger  to  receive  a 
$150  special  clothing  allowance  payment 
under  Title  IV-A  of  the  Social  Security 
Act  (AFDC). 

Pursuant  to  45  CFR  213.21, 1  have 
designated  Norval  D.  (John)  Settle,  Ch.iir 
of  the  Departmental  Appeals  Board,  to 
preside  a  the  hearing,  which  will  be 
conducted  under  the  procedures  in  45 
CFR  Part  213.  A  hearing  has  been 
scheduled  to  be  held  on  January  10, 
1989,  in  Boston,  Massachusetts.  The 
hearing  will  began  at  9:00  a.m.  and  will 
take  place  in  Room  1211,  John  F. 
Kennedy  Federal  Building.  A  verbatim 
transcript  will  be  taken. 

This  proceeding  under  45  CFR  Part  213 
is  not  intended  to  preclude  or  limit 
negotiations  between  FSA  and  the 
Commonwealth;  they  may  negotiate  at 
any  time  in  an  effort  to  resolve  the 
issues  to  be  considered  at  the  hearing. 

The  issues  to  be  considered  a)  the 
hearing  include: 

Whether  it  is  reasonable  and  equitable  Ui 
treat  grantee-relatives  age  18  and  younger 
differently  from  other  grantee  relatives  in 
determining  need  for  the  special  clothing 
allowance,  and  whether  this  age  distinction 


comports  with  applicable  Federal 
requirements. 

A  copy  of  this  letter  will  appear  as  a 
Notice  in  the  Federal  Register. 

Wayne  A.  Stanton,  Administrator, 
Family  Support  Administration. 
Wayne  A.  Stanton, 

Administrator,  Family  Support 

Administration. 

November  18. 1988. 

[FR  Doc.  88-27238  Filed  11-23-88;  8-45  am) 
BILUNQ  CODE  41SO-0«-M 


Aid  to  Families  With  Dependent 
Children;  State  Plan;  Tennessee 

agency:  Family  Support  Administration, 

HHS. 

action:  Notice  of  hearing. 

SUMMARY:  By  designation  of  the  Family 
Support  Administration,  a  member  of 
the  Departmental  Appeals  Board  will 
hold  a  hearing  pursuant  to  45  CFR  Part 
213  concerning  the  Family  Support 
Administration's  disapproval  of  a  State 
plan  amendment  submitted  by 
Tennessee. 

DATE:  2:00  p.m..  Wednesday,  January  11. 
1989. 

Place:  Room  905. 101  Marietta  Tower, 
Marietta  and  Spring  Streets,  Atlanta, 
Georgia  30323. 

Requests  to  Participate:  Requests  to 
participate  as  a  party  or  as  amicus 
curiae  must  be  submitted  to  the 
Departmental  Appeals  Board  in  the  form 
specified  at  45  CFR  213.15  by  December 
12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  D.  Horvath,  Senior  Attorney. 
Departmental  Appeals  Board, 
Department  of  Health  and  Human 
Services,  Room  451-F,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW.,  Washington.  DC  20201. 
Telephone  Number  (202)  475-0013. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
hearing  is  hereby  given  as  set  forth  in 
the  following  letter,  which  has  been  sent 
to  the  Tennessee  Department  of  Human 
Services. 

Washington.  DC,  November  17, 1988. 
Susan  S.  Garner.  Assistant  General 
Counsel,  Tennessee  Department  of 
Human  Services,  Citizens  Plaza,  400 
Deaderick  Street,  Nashville,  Tennesee 
37219; 
and 

Edgai  M.  Swindell,  Assistant  Regional 
Counsel,  Region  IV.  Department  of 
Health  and  Human  Services,  Room 
521. 101  Marietta  Tower,  Atlanta. 
Georgia  30323. 


Counsel 

This  letter  is  in  response  to  the  August 
8, 1988  request  for  reconsideration  filed 
by  the  Tennessee  Department  of  Human 
Services  (State)  in  which  it  seeks 
reconsideration  of  the  Family  Support 
Administration's  (FSA)  disapproval  of 
the  State's  proposed  state  plan 
amendment  submitted  as  Transmittal 
No.  ES-AP-«8-2  (the  proposed  plan 
amendment).  In  the  proposed 
amendment  to  the  State's  plan  for 
implementing  Title  FV-A  of  the  Social 
Security  Act  (Aid  to  Families  with 
Dependent  Children,  or  AFDC)  the  State 
adopted  a  new  condition  permitting  the 
State  to  shorten  the  period  of 
ineligibility  caused  by  receipt  of  non- 
recurring lump  sum  income. 

Pursuant  to  45  CFR  213.21, 1  have 
designated  Alexander  G.  Teitz,  a 
Departmental  Appeals  Board  Member, 
to  preside  at  the  hearing,  which  will  be 
conducted  under  the  procedures  in  45 
CFR  Part  213.  Pursuant  to  45  CFR  201.4, 
a  hearing  has  been  scheduled  to  be  held 
on  Wednesday,  January  11, 1989,  at  2:00 
p.m..  Room  905, 101  Marietta  Tower, 
comer  of  Marietta  and  Spring  Streets, 
Atlanta,  Georgia  30323.  A  verbatim 
transcript  will  be  taken. 

The  provisions  of  section  402(a)(17)  of 
the  Social  Security  Act  and  45  CFTl 
233.20(a)(3)(ii)(F)  permit  a  state  to 
shorten  the  period  of  ineligibility  for 
receipt  of  assistance  caused  by  receipt 
of  non-recurring  lump  sum  income  for  a 
reason  beyond  the  control  of  the  family. 
The  issues  to  be  considered  at  the 
hearing  include: 

1.  Whether  the  State  has  complete  and 
unfettered  discretion  to  define  what 
circumstances  it  will  consider  in  its 
State  plan  as  beyond  the  control  of  the 
family. 

2.  If  the  State  does  not  have  complete 
discretion  to  define  what  is  a  reason 
beyond  the  control  of  the  family,  must 
the  circumstances  be  limited  to  those 
needs  created  by  dire  or  natural 
disaster,  loss  or  theft  of  income,  or  life 
threatening  circumstances? 

3.  If  the  Stale  is  not  limited  to  the 
reasons  given  in  2.  above,  must  its 
discretion  in  defining  what  are  reasons 
beyond  the  control  of  the  family  be 
reasonable? 

4.  If  the  State's  discretion  must  be 
reasonable,  and  this  discretion  is 
subject  to  review  by  FSA.  did  FSA 
properly  find  that  the  State's  definition 
of  reasons  beyond  the  control  of  the 
family  to  include  using  the  lump  sum  to 
meet  essential  needs  was  not 
reasonable? 

A  copy  of  this  letter  will  appear  as  a 
Notice  in  the  Federal  Register  and  any 
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person  wishing  to  request  recognition  as 
a  party  will  be  entitled  to  file  a  petition 
pursuant  to  45  CFR  213.15(b)  with  the 
Departmental  Appeals  Board  within  15 
days  after  that  notice  has  been 
published.  A  copy  of  the  petition  should 
be  served  on  each  party  of  record  at  that 
time.  The  petition  must  explain  how  the 
issues  to  be  considered  at  the  hearing 
have  caused  them  injury  and  how  their 
interest  is  within  the  zone  of  interests  to 
be  protected  by  the  governing  Federal 
statute.  45  CFR  213.15(b)(1).  In  addition, 
the  petition  must  concisely  state  (i) 
petitioner's  interest  in  the  proceeding, 
(ii)  who  will  appear  for  petitioner,  (iii) 
the  issues  on  which  petitioner  wishes  to 
participate,  and  (iv)  whether  petitioner 
intends  to  present  witnesses.  45  CFR 
213.15(b)(2).  Any  party  may,  within  5 
days  of  receipt  of  such  petition,  Hie 
comments  thereon;  the  presiding  officer 
will  subsequently  issue  a  ruling  on 
whether  and  on  what  basis  participation 
will  be  permitted. 

Any  interested  person  or  organization 
wishing  to  participate  as  amicus  curiae 
may  also  file  a  petition  with  the  Board, 
which  shall  conform  to  the  requirements 
at  45  CFR  213.15(b)(2).  This  petition 
should  be  filed  no  later  than  December 
31, 1988,  to  permit  the  presiding  officer 
an  adequate  opportunity  to  consider  and 
rule  upon  it. 

Any  further  inquiries,  submissions,  or 
correspondence  regarding  this  matter 
should  be  filed  in  an  original  and  two 
copies  with  Mr.  Teitz  at  the 
Departmental  Appeals  Board,  Room 
451-F,  Hubert  H.  Humphrey  Building. 
200  Independence  Avenue  SW., 
Washington,  DC  20201,  where  the  record 
in  this  matter  will  be  kept.  Each 
submission  must  include  a  statement 
that  a  copy  of  the  material  has  been  sent 
to  the  other  party,  identifying  when  and 
to  whom  the  copy  was  sent. 

For  convenience  please  refer  to  Board 
Docket  No.  88-184:  Wayne  A.  Stanton, 
Administrator,  Family  Support 
Administration. 
Wayne  A.  Stanton, 
Administrator.  Family  Support 
Administration. 

November  17. 1988. 

[FR  Doc.  88-27177  Filed  11-23-88;  8.45  amj 

BILLING  COOE  4163-04-M 


Food  and  Drug  Administration 

Plerrel  America,  Inc.;  Withdrawal  of 
Approval  of  New  Animal  Drug 
Application 

agency:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Pierrel 
America,  Inc.  The  NADA  provides  for 
use  of  chlortetracycline  hydrochloride 
soluble  powder  in  the  drinking  water  of 
chickens  and  turkeys. 

EFFECTIVE  DATE:  December  5, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301^143- 
3183. 

SUPPLEMENTARY  INFORMATION:  Pierrel 
America,  Inc.,  576  Fifth  Ave.,  New  York, 
NY  10036.  is  the  sponsor  of  NADA  65- 
253  which  provides  for  use  of 
chlortetracycline  hydrochloride  soluble 
powder  (Prochlor  S)  in  the  drinking 
water  of  chickens  and  turkeys.  The 
NADA  was  originally  filed  by  Houston 
Biochemical  Industries,  Inc.,  for  its 
subsidiary  Caribe  Chemical  Co.,  Inc.,  as 
an  antibiotic  form  6  application. 
Sponsorship  of  the  application  was 
transferred  to  Caribe  Chemical  Co.,  Inc., 
prior  to  the  original  approval  (December 
30, 1970),  and  subsequently  to  Pierrel 
America,  Inc.  (40  FR  37036;  August  25, 
1975).  In  the  June  8,  1987,  report  filed 
pursuant  to  21  CFR  510.300.  FDA  was 
informed  that  the  product  was  never 
manufactured  or  marketed 
commercially. 

The  application  is  one  of  several 
which  are  the  subject  of  a  notice  and 
proposed  rule  published  in  the  Federal 
Register  of  April  27, 1979  (44  FR  24931 
and  24866).  That  notice  presented  the 
effective  indications  for  which 
chlortetracycline  soluble  powder  for 
animal  use  may  be  marketed  and 
proposed  to  withdraw  approval  of  new 
animal  drug  applications  (NADA's)  for 
products  labeled  for  conditions  lacking 
substantial  evidence  of  effectiveness. 
The  notice  also  provided  an  opportunity 
for  hearing  on  the  indications  that  lack 
such  evidence.  Written  response  to  the 
Federal  Register  notice  was  required  by 
May  29, 1979.  supporting  data  by  June 
26,  1979.  Several  products  were 
specifically  cited  as  subject  to  the  notice 
and  previously  subject  to  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC) 
evaluation  under  the  Drug  Efficacy 
Study  Implementation  (DESI)  program 
(35  FR  10162;  June  20. 1970,  DESI  2- 
0038NV)  including  Pierrel  America's 
NADA  65-253  for  Prochlor  S.  The 


sponsor  failed  to  respond  to  that  April 
27, 1979,  notice. 

Therefore,  under  the  Federal  Food. 
I>rug.  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  380b{e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  65-253  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  December  5, 1988. 


Dated:  November  17, 1988. 
Gerald  B.  Guost, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-27168  Filed  11-23-88:  8:45  am] 

BILLING  COOC  4ia»-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  the  Restoration 
of  the  Tidal  Prism  and  Enhancement  of 
Wetlands  in  the  Tijuana  Estuary.  San 
Diego  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent  and  meeting. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
intends  to  gather  information  necessary 
for  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  for  the 
enhancement  of  the  tidal  prism  to 
Tijuana  Estuary,  San  Diego  County, 
California.  A  public  meeting  regarding 
this  proposal  and  preparation  of  the  EIS 
will  also  be  held.  This  notice  is  being 
furnished  as  required  by  the  National 
Environmental  Policy  Act  (NEPA) 
Regulations  (40  CFR  1501.7)  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS. 
Comments  and  participation  in  this 
scoping  process  are  solicited. 
DATES:  Written  comments  should  be 
received  by  December  27, 1988.  A  public 
meeting  will  be  conducted  on  December 
1, 1988,  by  the  City  of  Imperial  Beach. 
See  ADDRESSES  below  for  location  and 
time. 

ADDRESSES:  Comments  should  be 
addressed  to: 

Regional  Director,  U.S.  Fish  and  Wildife 
Service,  500  N.E.  Multnomah  Street, 
Suite  1692,  Portland,  Oregon  97232, 
(ATTN:  Bob  Fields); 
and 


Aasistant  Refuge  Manager,  Tijuana 

Slough  National  Wildlife  Refuge,  P.O. 

Box  335,  Imperial  Beach,  California 

92032. 

The  public  meeting  on  December  1, 
1888,  will  be  held  from  3  p.m.  to  7:30  p.m. 
at  the  City  Hall  Community  Center,  825 
Imperial  Beach  Boulevard,  Imperial 
Beach,  California  92032. 

POR  FURTHER  INFORMATION  CONTACT 

Mr.  Marc  Weitzel,  Assistant  Refuge 
Manager,  Tijuana  Slough  National 
Wildlife  Refuge,  P.O.  Box  335,  Imperial 
Beach.  California  92032.  (619)  575-1290 
or  Ms.  Sharon  Lockhart,  Project 
Coordinator,  Tijuana  Estuary  Tidal 
Restoration  and  Wetland  Enhancement 
Project.  Department  of  Biology,  San 
Diego  State  University,  San  Diego, 
Cahfomia  92816-0057,  (619)  594-7433. 

Persons  attending  the  meeting  should 
notify  the  individuals  identified  above. 
SUPPLEMENTARY  INFORMATION:  Mr. 
Weitzel  and  Ms.  Lockhart  are  the 
primary  authors  of  this  document. 

The  Tijuana  River  National  Estuarine 
Research  Reserve  (Reserve)  is  located  in 
San  Diego  County,  California.  Within 
this  Reserve  is  the  Tijuana  Slough 
National  Wildlife  Refuge.  The  Fish  and 
Wildlife  Service  is  a  member  of  the 
Management  Authority  for  Reserve.  A 
management  plan  approved  by  this 
Management  Authority  proposes  to 
restore  the  wetlands  of  the  Tijuana 
Estuary.  The  Fish  and  Wildlife  Service, 
the  State  of  California  Department  of 
Parks  and  Recreation,  and  the  State  of 
California  Coastal  Conservancy  are  to 
assume  the  responsibility  to  provide 
technical  advice  and  funding  assistance 
as  available  for  restoration  activities 
within  the  Reserve. 

The  Fish  and  Wildlife  Service  with  the 
other  interested  Federal,  State,  and  local 
agencies  proposes  to  restore  the  tidal 
prism  and  circulation  for  the  southern 
arm  of  the  Tijuana  Estuary.  Without 
extensive  restoration  of  the  tidal  prism 
and  tidal  circulation  in  the  near  future, 
the  very  saline  habitats  which  led  to  the 
establishment  of  the  Tijuana  Slough 
National  Wildlife  Refuge  and  the 
Tijuana  River  National  Estuarine 
Research  Reserve  could  be  lost. 

In  1986,  the  State  of  California  Coastal 
Conservancy  prepared  a  detailed 
hydrologic  analysis  of  the  Tijuana 
Estuary  and  proposed  a  means  to 
improve  tidal  flushing.  The  analysis  will 
serve  as  one  of  the  project  alternatives. 
Under  this  alternative,  the  proposed 
project  would  be  done  in  three  (3) 
phases  and  include  dredging  the  mouth 
and  approximately  400  acres  of  mixed 
high  saltmarsh  and  uplands  to  create 


tidal  channels  and  low,  middle  and 

upper  saltmarsh. 
As  currently  planned.  Phase  I  would 

involve  the  dredging  of  the  Old  River 
Slough  channel  and  excavating  a  20-acre 
experimental  marsh  at  its  inland 
terminus  and  improving  tidal  flushing  in 
Oneonta  Slough.  Phase  2  would  enlarge 
the  restoration  area  by  dredging 
approximately  270  acres  of  slough 
channel,  salt  marsh  and  uplands  in 
Borderfield  State  Park;  dredging  a 
connecting  channel  to  the  estuary  mouth 
and  using  the  dredge  spoils  to  create  a 
river  training  berm  to  prevent  floods 
from  refilling  the  new  channels  with 
sediment.  Phase  3  would  include 
dredging  70  acres  of  slough  channels 
and  saltmarsh  in  the  old  sewage  ponds 
and  dredging  approximately  290  acres  of 
slough  channels  and  saltmarsh  adjacent 
to  the  experimental  channel  constructed 
during  Phase  I.  The  hydrologic  plan 
considered  only  circulation,  other 
alternatives  will  be  proposed  and 
evaluated  during  the  scoping  process 
and  the  preparation  of  the  document. 

The  major  short-term  impacts 
associated  with  this  project  are  the  loss 
of  high  saltmarsh  and  transition  zone 
habitats.  The  major  long-term  impact 
will  be  the  permanent  loss  of  uplands  in 
the  estuary.  The  document  will  address 
the  impacts  to  water  and  wetland 
dependent  species  during  construction, 
and  during  the  short-term  loss  of  habitat 
values.  Long-term  impacts  to  terrestrial 
species  will  also  be  discussed.  Of 
particular  concern  will  be  any  possible 
adverse  impacts  to  listed,  proposed,  or 
candidate  endangered  species  that  may 
be  found  in  the  project  area.  Therefore, 
the  document  will  contain  discussions  of 
these  possible  impacts  as  well  as  means 
to  mitigate  the  loss  of  habitat  values. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq),  NEPA 
Regulations  (40  CFR  1500  through  1508), 
other  appropriate  Federal  regulations 
and  Service  procedures  for  compliance 
with  those  regulations. 

We  estimate  that  the  DEIS  will  be 
made  available  to  the  public  by  April 
1989. 

Date:  November  18. 1988. 
Wally  Stoucke. 

.Acting  Regional  Director. 

(FR  Doc.  88-27159  Filed  11-2^-88;  8:45  am] 

BILLING  CODE  431»-St-« 


Bureau  of  Land  Managenr>ent 

(OR-943-09-4214-10;  GP»-038;  OR-4156S 
and  OR-1566  (WASH)] 

Transfer  of  Jurisdiction  of  Lands; 
Oregon  and  Washington;  Correction 

The  land  description  in  FR  Doc.  88- 
6992.  published  on  page  10443  in  the 
issue  of  Thursday,  March  31, 1988.  is 
hereby  corrected  as  follows: 

In  the  second  column  on  page  10443 
under  Surface  Entry  Only,  in  the  ninth 
line  under  T.  1  N.,  R.  5  E."  the  ■•SEy4 
NEV4"  is  corrected  to  read  "SEViSEyt". 

Dated:  November  16. 198a 
B.  LaVelle  Black. 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  88-27230  Filed  11-23-88;  8:45  am] 

BILLING  COOE  OIO-M-M 

I OR-090-63 10-02-GP-039] 

Eugene,  OR;  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on 
Thursday,  December  15, 1988,  beginning 
at  9  a.m.,  in  the  Wilder  Room  of  the 
Eugene  Hilton,  66  E.  6th  Avenue. 
Eugene.  Oregon. 

The  agenda  of  the  meeting  will 
include:  (1)  A  review  of  the  District's 
1989  timber  management  program  and 
its  funding  levels;  (2)  the  lawsuit  filed  by 
environmental  groups  seeking  to  list  the 
northern  spotted  owl  as  an  endangered 
species;  (3)  and  other  issues  that  will  be 
determined  later. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  the  end  of 
the  meeting  or  file  written  statements  for 
the  Councils  consideration.  Anyone 
desiring  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management.  1255  Pearl  St.. 
Eugene.  OR  97401  by  the  end  of  business 
on  Tuesday,  December  13, 1988.  A  time 
limit  per  person  may  be  imposed  by  the 
District  Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  of  the  meeting. 
Ronald  L.  Kaufman. 
District  Manager. 
(FR  Doc.  88-27160  Filed  11-23-88;  8:45  am) 

BHJJNO  COOE  431ft-3)-M 
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[NV-930-09-4214-10-,  N-43672,  N-48331] 

Termination  of  Withdrawal 
Applications;  Nevada 

November  10, 1988. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Fish  and  WildHfe  Service 
and  the  Bureau  of  Land  Management 
have  cancelled  their  applications  to 
withdraw  lands  pending  a  legislative 
exchange  for  privately  owned  lands  in 
Florida.  The  exchange  has  been 
consummated  pursuant  to  Pub.  L.  lOO- 
275  of  March  31, 1988. 

EFFECTIVE  DATE:  November  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Woider,  Bureau  of  Land 
Management,  Nevada  State  Office,  P.O. 
Box  12000,  850  Harvard  Way,  Reno, 
Nevada  89520,  702-784-5481. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
an  application  for  withdrawal  and 
reservation  of  45,298  acres  of  public 
land  in  Clark  County  by  the  Fish  and 
Wildlife  Service  was  published  as  PR 
Doc.  86-8157  on  page  12574  of  the  issue 
of  April  11,  1986,  and  a  correction  notice 
was  published  on  page  16595  of  the 
issue  of  May  5. 1986.  A  subsequent 
amendment  and  a  new  application  for 
an  additional  8.910  acres  in  Mineral 
County  by  the  Fish  and  Wildlife  Service 
were  published  as  FR  Docs.  86-1880  and 
86-18801  on  page  29705  of  the  issue  of 
August  20, 1986,  and  a  correction  notice 
was  published  on  page  41894  of  the 
issue  of  November  19, 1986.  The  Bureau 
of  Land  Management's  application  for 
52.840  acres  in  Clark  County  was 
published  as  FR  Doc.  88-7788  on  page 
11713  of  the  issue  of  April  8, 1988,  and  a 
correction  notice  was  published  on  page 
12641  of  the  issue  of  April  15, 1988.  The 
purpose  of  the  proposed  withdrawals 
was  to  protect  the  lands  pending  a 
legislative  exchange  for  privately 
oiwned  lands  in  Florida.  The  lands  were 
temporarily  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  United  States  mining 
laws. 

The  Fish  and  Wildlife  Service  and  the 
Bureau  of  Land  Management  have 
cancelled  the  applications  in  their 
entireties.  All  the  lands  in  the 
applications  have  been  conveyed  out  of 
Federal  ownership  or  have  been  leased 
and  remain  withdrawn  from  the 
operation  of  the  public  land  laws  and 


the  mining  laws  pursuant  to  Pub.  L.  100- 
275  of  March  31, 1988. 
Edward  F.  Spang. 

State  Director.  Nevada. 

[FR  Doc.  88-27271  Filed  11-23-88;  8:45  am] 

BILUNQ  CODE  4310-HC-M 


Minerals  Management  Service 

Development  Operations  Coordination 

Document;  Conoco,  Inc. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Conoco  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  1860,  Block  66, 
West  Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
existing  onshore  bases  located  at 
Cameron  and  Morgan  City,  Louisiama. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  14, 1988. 
Comments  must  be  received  by 
December  12, 1988,  or  15  days  after  the 
Coastal  Management  Sections  receives 
a  copy  of  the  plan  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  management  Section,  Attention 
OCS  PLans,  Post  Office  Box  44467. 
Baton  Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  j.  Tolbert,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 


Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program, 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date:  November  15, 1988. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  88-27231  Filed  11-23-88:  8:45  am) 

BILUNG  CODE  4310-MR-M 


National  Park  Service 

Frederick  Douglass  National  Historic 

Site 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  boundary  revision. 

summary:  Notice  is  hereby  given  that 
the  boundary  of  the  Frederick  Douglass 
National  Historic  Site  in  Washington, 
DC  is  revised  to  include  an  additional 
parcel  of  land  for  preservation  as  a  part 
of  the  historic  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Parson,  Associate  Regional 
Director,  Land  Use  Coordination, 
National  Capital  Region,  National  Park 
Service.  1100  Ohio  Drive,  SW.. 
Washington,  DC  20242.  Telephone 
number  (202)  426-6629. 
SUPPLEMENTARY  INFORMATION:  The  Act 
of  September  5, 1962  (76  Stat.  435) 
authorized  the  Secretary  of  the  Interior 
to  designate  the  former  home  of 
Frederick  Douglass  for  preservation  as  a 
part  of  the  park  system  in  the  National 
Capital.  Not  to  exceed  14  acres  of  land, 
specifically  excluding  land  used  as  a 
housing  development,  could  be 
designated  the  "Frederick  Douglass 
Home"  (now  the  "Frederick  Douglass 
National  Historic  Site"  pursuant  to 
Secretarial  Order  dated  February  12, 
1988).  Upon  donation  of  the  properties 
and  publication  of  the  metes  and  bounds 
descriptions  of  those  properties  in  the 
Federal  Register,  the  parcels  would 


become  part  of  the  park  system  of  the 
National  Capital.  On  February  23, 1972. 
metes  and  bounds  descriptions  for  two 
parcels  of  land  totaling  8.06  acres,  more 
or  less,  were  published  in  the  Federal 
Register  (37  FR  3832.  February  23. 1972). 

lliis  notice  is  to  revise  the  metes  and 
bounds  descriptions  of  the  Frederick 
Douglass  National  Historic  Site  to 
include  an  additional  parcel  of  land  that 
is  being  donated  to  the  United  States, 
through  the  National  Park  Service,  by 
the  Frederick  Douglass  Memorial  and 
Historical  Association.  Therefore,  the 
boundary  of  the  Frederick  Douglass 
National  Historic  Site  is  revised  to 
include  the  following  described  land: 

All  that  certain  tract  of  land  lying  and 
being  situated  in  the  District  of 
Columbia  being  part  of  a  tract  of  land 
called  Chichester,  a  part  of  Parcel  226/ 
40  described  as  follows: 

Beginning  for  the  same  on  the 
Southeasterly  line  of  14th  Street,  at  a  point 
distant  South  13"  13'  West,  414.62  feet  from 
the  intersection  of  the  line  of  14th  Street  with 
the  Southwesterly  line  of  W  Street:  thence 
South  50*  14'  00'  East.  288  feet  to  a  point: 
thence  South  10*  14'  40"  East,  40.34  feet  to  the 
Northeasterly  comer  of  Lot  numl>ered  Thirty 
(30)  in  Square  Fifty-eight  Hundred  Thirteen 
(5813):  thence  with  the  Northerly  line  of  Lot 
Thirty  (30).  North  76'  57'  West.  128.88  feet  to 
the  line  of  Cedar  Street:  thence,  with  line  of 
Cedar  Street  in  a  Northwesterly  direction 
143.73  feet  to  the  line  of  14th  Street,  thence, 
with  line  of  14th  Street  89.36  feet  to  the  place 
of  beginning.  Now  Taxed  as  Lot  Eight 
Hundred  Six  (806)  in  Square  Fifty-eight 
Thirteen  (5813). 

Said  Lot  806  containing  0.45  of  an  acre, 
more  or  less. 

The  Frederick  Douglass  National 
Historic  Site  now  comprises  8.53  acres, 
more  or  less. 

Date:  November  16, 1988. 
Ronald  Wrye, 

Acting  Regional  Director,  National  Capital 
Region. 

[FR  Doc.  88-27249  FUed  11-23-88;  8:45  am] 

BILUNQ  CODE  4310-7V-M 


Golden  Gate  National  Recreation  Area, 
California;  Boundary  Revision 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  boundary  revision. 
Golden  Gate  NRA. 

This  notice  indicates  a  change  in  the 
boundary  of  Golden  Gate  National 
Recreation  Area,  as  the  result  of  the 
establishment  of  San  Francisco 
Maritime  National  Historical  Park  on 
June  27, 1988.  by  Pub.  L  100-348.  San 
Francisco  Maritime  National  Historical 
Park  was  depicted  by  the  map 
referenced  in  Pub.  L  100-348  and 
entitled  "Boundary  Map.  San  Francisco 


Maritime  National  Historical  Parle," 
numbered  641/80,053  and  dated  April  7. 
1987. 

San  Francisco  Maritime  National 
Historical  Park  is  entirely  composed  of 
land  and  water  which  was  within  the 
boundary  of  Golden  Gate  National 
Recreation  Area.  Therefore,  the 
boundary  of  the  recreation  area  is 
altered  solely  to  the  extent  that  the 
Historical  Park  has  been  removed. 
Among  specific  areas  which  were  within 
the  boundary  of  Golden  Gate  National 
Recreation  Area  which  are  now 
included  in  San  Francisco  Maritime 
National  Historical  Park  are  Aquatic 
Park,  Hyde  Street  Pier.  Sala  Burton 
Maritime  Museum.  Sand  Beach  and 
Victoria  Park. 

A  map  showing  the  revised  boundary 
of  Golden  Gate  National  Recreation 
Area  with  respect  to  the  new  San 
Francisco  Maritime  National  Historical 
Park,  entitled  "Revised  Boundary  Map. 
Golden  Gate  National  Recreation  Area", 
numbered  641/80,003  Suffix  L,  and  dated 
October  1988.  is  available  for  inspection 
at  the  Western  Regional  Office,  National 
Park  Service.  450  Golden  Gate  Avenue, 
San  Francisco,  California  94102. 
Stanley  T.  Albright, 
Regional  Director.  Western  Region. 
(FR  Doc.  88-27250  Filed  11-23-88:  8:45  am] 

BltXINQ  CODE  4310-70-M 


Availability  of  Plan  of  Operations  and 
Environmental  Assessment  Continued 
Operations,  Existing  Wells;  Colorado 
Interstate  Gas  (CIG);  l^ke  Mereditti 
Recreation  Area,  Texas 

Notice  is  hereby  given  in  accordance 
with  S  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from 
Colorado  Interstate  Gas  (CIG)  a  Plan  of 
Operations.  The  proposal  involves  the 
continued  operations  of  already  existing 
wells.  Lake  Meredith  Recreation  Area, 
Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent,  Lake 
Meredith  Recreation  Area,  P.O.  Box 
1438,  Fritch,  Texas;  and  one  copy  will  be 
available  at  the  Southwest  Regional 
Office.  National  Park  Service,  1220 
South  Saint  Francis  Drive,  Room  347, 
P.O.  Box  728,  Santa  Fe,  New  Mexico 
87504-0728. 


Date:  Novemt>er  17. 1988. 
R.B.  Smith. 

Acting  Regional  Director,  Southwest  Region. 
(FR  Doc.  88-27252  Filed  11-23-88:  8:45  am] 

BtLLINO  COOC  4310-70-M 


Delta  Region  l^reservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7:00  p.m..  GST.  on  January  17, 1989,  at 
the  Jean  Lafitte  National  Historical  Park 
and  Preserve.  Barataria  Unit  Visitor 
Center,  7400  Highway  45,  Marrero, 
Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Section  907  of  Pub.  L  95-625  (16 
U.S.C.  23Qf).  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Parl(.  and  in  the 
implementation  and  development  of  a 
general  management  plan  and  of  a 
comprehensive  interpretive  program  of 
the  natural,  historic,  and  cultural 
resources  of  the  Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Update  Environmental  Education 

Center. 
— Overnight  accommodations  for 

Environmental  Education  Center. 
— Tunica  Biloxi  Indians — potential 

cooperative  agreement. 
— Update  De  la  Ronde  ruins. 
— Old  Business. 
— New  Business. 

.The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent.  Jean  Lafitte  National 
Historical  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
M.  Arm  Belkov,  Superintendent  Jean 
Lafitte  National  Historical  Park.  U.S. 
Customs  House,  423  Canal  Street,  Room 
210,  New  Orieans,  Louisiana  70130-2341. 
telephone  504/589-3882.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  office  of  Jean  Lafitte  National 
Historical  Park. 
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Date:  November  18. 1988. 
R.B.  Smith, 

Acting  Regional  Director.  Southwest  Region. 
|FR  Doc.  88-27251  Filed  11-23-88;  8:45  am] 

BILLrNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations; 
Airpax  Corp. 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  Corporation,  Koenig  and 
Bauer/Egenolf  Machines,  Inc..  2916  Bluff 
Road.  Indianapolis.  IN  46225. 

B.  2.  Wholly  owned  subsidiaries 
which  will  participate  in  the  operation: 
Egenolf  Contracting  and  Rigging  Inc., 
2916  Bluff  Road,  Indianapolis,  I.N  46225 

a.  Both  Corporations  incorporated 
under  laws  of  state  of  Indiana. 

1.  The  parent  corporation  is  North 
American  Philips  Corporation 
("NAPC"),  a  Delaware  corporation,  with 
its  principal  executive  office  located  at 
100  East  42nd  Street,  New  York,  New 
York  10017. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  Incorporation: 

(i)  Airpax  Corporation,  a  Delaware 

Corporation,  Cheshire  Industrial  Park. 

W.  Johnson  Avenue,  P.O.  Box  868. 

Cheshire,  Connecticut  06410 
(ii)  American  Color  and  Chemical 

Corporation,  a  Delaware  Corporation, 

P.O.  Box  32516,  Charlotte.  North  Carolina 

28232 
(iii)  Anchor  Brush  Company,  Inc.,  a  Delaware 

Corporation,  209  E.  DeSoto  Avenue,  P.O. 

Box  36,  Morristown,  Tennessee  37814 
(iv)  Chicago  Magnet  Wire  Corporation,  an 

Illinois  Corporation.  901  Chase  Avenue, 

Elk  Grove  Village,  Illinois  60007 
(v)  Conelectron,  Inc.,  a  Delaware 

Corporation,  One  Landmark  Square. 

Stamford,  Connecticut  06901 
(vi)  Consolidated  Electronics  Industries 

Corp.,  a  Delaware  Corporation,  Or.c 

Landmark  Square,  Stamford,  Connecticut 

06901 
(vii)  General  Atronics  Corporation,  a 

Pennsylvania  Corporation,  1313 

Production  Road,  Ft.  Wayne,  Indiana 

46608 
(viii)  Genie  Manufacturing  Inc.,  a  Delaware 

Corporation,  3515  Massillon  Road, 

Akron,  Ohio  44312 
(ix)  Magnavox  Advanced  Products  and 

Systems  Company,  a  Delaware 

Corporation.  2829  Maricopa  Street, 

Torrence,  California  90503 


(x)  Magnavox  CATV  Systems  Company,  a 
Delaware  Corporation,  133  West  Seneca, 
Manlius,  NY  13104 
(xi)  Magnavox  Electronic  Systems  Company, 
a  Delaware  Corporation.  1313  Production 
Road,  Fort  Wayne,  Indiana  46808 
|xii)  Magnavox  Government  and  Industrial 
Electronics  Company,  a  Delaware 
Corporation,  1313  Production  Road,  Fort 
Wayne,  IN  46808 
(xiii)  New  England  Research  Center,  Inc..  a 
Massachusets  Corporation,  1313 
Production  Road,  Ft.  Wayne.  Indiana 
46808 
(xiv)  Philips  Data  Storage  Corporation,  a 
Delaware  Corporation,  100  East  42nd 
Street,  New  York,  New  York  10017 
|xv)  Philips  Industries  of  Puerto  Rico,  Inc..  a 
Delaware  Corporation,  P.O.  Box  636. 
Cayey.  Puerto  Rico 
(xvi)  Philips  Interactive  Media  Corp..  a 
Delaware  Corporation,  100  East  42nd 
Street,  New  York,  New  York  10017 
(xvii)  Philips  Marketing  Services,  Inc.,  a 

Florida  Corporation.  Straw  Plains  Pike  (k 
Interstate  40,  Knoxville,  Tennessee  37914 
(xviii)  Philips  Optical  Communications 
Corporation,  a  Delaware  Corporation, 
100  East  42nd  Street.  New  York,  New 
York  10017 
(xix)  Radiant  Lam.p  Company,  a  Delaware 
Corporation,  100  East  42nd  Street,  New 
York,  New  York  10017 
(xx)  Signetics  Asia  Limited,  a  Delaware 
Corporation,  811  East  Arques  Avenue, 
Sunnyvale,  California  94080 
(xxi)  The  Selmer  Company,  a  Delaware 

Corporation,  600  Industrial  Parkway,  P.O. 
Box  310.  Elkhart,  Indiana  46514 
(xxii)  Transview  Corporation,  a  Delaware 
Corporation,  100  East  42nd  Street.  New 
York,  New  York  10017 
(xxiii)  U.S.  Philips  Corporation,  a  Delaware 
Corporation,  580  White  Plains  Road, 
Tarrytown,  New  York  10591 
(xxiv)  VL  Service  Lighting  Corp..  a  Delaware 
Corporation,  100  East  42nd  Street.  New 
York,  New  York  10017. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-27186  Filed  11-23-88;  8:45  am) 

WLUNQ  CODE  703S-01-M 


[Ex  Parte  No.  431  (Sul>-No.  1)] 

Adoption  of  the  Uniform  Railroad 
Costing  System  as  a  General  Purpose 
Costing  System  for  All  Regulatory 
Costing  Purposes 

November  18,  1988. 

Notice  to  the  Parties 

The  Commission  is  considering  the 
adoption  of  the  Uniform  Railroad 
Costing  System  (URCS)  as  the  preferred 
general  purpose  costing  system  for  all 
regulatory  costing  purposes.  The 
computation  of  URCS  unit  costs  requires 
the  separation  of  total  expenses  by 
activity  into  their  variable  and  fixed 
components.  The  methodology  for 
computing  the  proportion  of  railroad 


expenses  which  are  variable  was 
studied  by  an  independent  consultant- 
Professor  M,  Daniel  Westbrook.  A 
preliminary  report  on  the  methodology 
was  issued  in  July  1988.  Comments  on 
that  preliminary  report  have  been 
reviewed  by  Dr.  Westbrook  and  have 
been  incorporated  in  a  revised  report 
which  was  completed  in  October  1988. 
Copies  of  the  contractor's  report 
Research  Report  on  URCS  Regression 
Equations  are  available  from  Dynamic 
Concepts,  Inc.,  Room  2229  ICC  Building, 
Washington,  DC  20423  (202)  289-4357  for 
a  fee  of  $30.00. 

A  Notice  of  Proposed  Rulemaking 
should  be  served  within  45  days.  For 
further  information  contact  William  T. 
Bono  on  (202)  275-7354  or  Thomas  A. 
Schmitz  (202)  275-7549. 
NoreU  R.  McGee, 
Secretory. 

[YH  Doc.  88-27187  Filed  11-23-88;  8:45  am) 
BItXING  CODE  703S-01-II 
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I  Finance  Docket  No.  31346  (Sub-1 1 

Paducah  and  Louisville  Railway 
Partnership;  Acquisition  and  Operation 
Exemption,  Rail  Holdings,  Inc. 

Rail  Holdings,  Inc.  (Rail),  a  noncarrier 
and  a  wholly-owned  subsidiary  of  First 
Capita!  Corporation  of  Chicago  (FCCC), 
which  is  a  wholly-owned  subsidiary  of 
First  Chicago  Corporation,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  Paducah  Louisville  Railway,  Inc. 
(P&L)  through  a  purchase  of  all 
outstanding  stock  of  CG&T  Corporation, 
the  parent  of  P&L.  Immediately  after  the 
purchase.  Rail  will  transfer  the  assets  of 
P&L  to  the  Paducah  &  Louisville 
Partnership  (P&L  Partnership)  (or 
another  entity  controlled  by  FCCC). 
During  the  time  between  Rail's  purchase 
and  subsequent  transfer  to  P&L 
Partnership,  Rail  will  operate  P&L. 

P&L  consists  of  approximately  309 
miles  of  rail  line  extending  between 
Louisville  and  Paducah,  KY,  including  a 
parallel  line  between  Dawson  Springs 
and  Central  City,  KY,  and  branch  lines 
to  Kevil,  Clayburn  and  Elizabethtown, 
KY.  The  transaction  is  expected  to  be 
consummated  in  November  1988.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on:  Alfred 
Winchell  Whittaker,  Kirkland  and  Ellis, 
Suite  1200,  655  15th  Street  NW., 
Washington,  DC  20005. 

Rail  must  preserve  intact  all  sites  and 
structures  more  than  50  years  old  until 
compliance  with  the  requirements  of 
section  106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470,  is 
achieved.  See  Class  Exemption — Acq.  & 


Oper.  ofR  Lines  under  49  US.C  10901. 
jll.C.C.2d,305(1988).' 

Because  Rail  and  P&L  Partnership  will 
be  Class  II  carriers,  the  notice  was  filed 
pursuant  to  o'lr  amended  regulations  at 
49  CFR  1150  35.  Ste  Class  Exemption- 
.'\cq.  S-Oper.  of  R.  Lines  Under  49  U.S.C. 
10901.  4  I.C.C.Zd  309  (1988).  Accordingly, 
the  exemption  will  become  effective 
November  16.  1988,  21  days  after  the 
notice  of  exemption  was  filed.  If  the 
notice  contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  Petitions  to  revoke  the  exemption 
under  49  U.S.C.  may  be  filed  at  any  lime. 
The  filing  of  a  petition  to  revoke  w^ill  not 
automatically  stay  the  transaction. 

Decided:  November  14. 1988. 

By  the  Corr^.Tiissiop.  Jane  F.  Mackalt. 
Director,  Office  of  Proceedings; 
Noreta  R.  McCee. 
Secretary. 

(FR  Doc.  88-27074  Filed  ll-2>-P8:  8:4S  amj 
BIU.IHG  C00€  'CSS-O'-** 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Corporation  for  Open  Systems 
International 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984.  15 
U.S.C.  4301  et  seq.  ('the  Act"),  the 
Co.-poration  for  Open  Systems 
International  ("COS")  has  filed 
additional  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  October  20,  1988. 
disclosing  (1)  the  execution  of  written 
agreements  between  COS  and  the 
Standards  Promotion  and  Application 
G.-oup  Services.  SA  (SPAG)  and  (2) 
changes  in  the  membership  of  COS.  The 
additional  written  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act 
limiting  the  recover^'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  Maj  14. 1986,  COS  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  Jure  11. 1986,  51  FR  21260. 
On  Aug'aSt  6. 1986.  September  30. 1986, 


'  Rail  has  pro\  ided  the  appropriate  State  HiBtoric 
Prt-servation  Officer  with  the  identification  of  sites 
and  structures:  (a)  Listed  in  the  National  Register  of 
Historic  Places;  and  (bj  50  years  old  and  older  that 
will  be  transferred  as  a  result  of  the  transactions. 


January  2, 1987,  March  24. 1987,  June  12, 
1987.  July  23, 1987,  July  31, 1987.  October 
5. 1987,  October  23, 1987.  November  16, 
1987.  January  12, 1988.  February  9. 1988 
and  May  2, 1988,  COS  filed  additional 
written  notifications.  The  Department 
published  notices  in  the  Federal  Rrgister 
in  response  to  these  additional 
notifications  on  September  4, 1986  (51 
FR  31735).  October  28, 1986  (51  FR 
3P434),  Febntary  13, 1987  (52  FR  4671). 
April  24. 1987  (52  FR  13769),  July  21. 1987 
(.->2  FR  27473).  October  7. 1987  (52  FR 
37539).  November  9. 1987  (52  FR  43138). 
December  4. 1967  (52  FR  46129). 
December  15. 1987  (52  FR  47642). 
December  18. 1987  (52  FR  48104). 
February  19. 1988  (.53  FR  5060).  March  8. 
1988  (53  FR  4711).  and  June  30. 1988  (FR 
24811).  respectively. 

On  September  15. 1988.  COS  and 
SP.AG  entered  into  written  agreements 
for  the  cross-distribution  and  licensing 
of  each  other's  test  products  throughout 
Europe  (by  SPAG)  and  North  and  South 
America  (by  COS)  and  the  cross- 
provision  of  third  party  testing  with 
each  other's  respective  tool  sets.  On 
October  7. 1988.  the  Air  Force 
Communications-Computer  Systems 
Integration  Office  became  a  member  of 
COS  On  October  11, 1968,  Ungenmann- 
Bass  became  a  member  of  COS. 
loseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  68-2-225  Filed  11-2.3-88;  8:45  am| 
nUJNG  CODE  4110-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Open  Software  Foundation.  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Open 
Software  Foundation.  Inc.  ("OSF")  has 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 
Genera!  and  the  Federal  Trade 
Commission  on  November  4. 1988. 
disclosing  changes  in  its  membership. 
The  additional  written  notification  was 
filed  for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specific  circumstances. 

On  August  8. 1988.  OSF  and  the  Open 
Software  Foundation  Research  Institute. 
Inc.  (the  "Institute")  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  September  7, 1988.  53  FR 
34594. 


The  identity  of  a  new.  voting  member 
of  OSF  is:  Hitachi  Ltd..  Hitachi  Omori 
2nd  Bldg.,  27-18.  Minami  Oi  6  Chome. 
Shinagawa-Ku.  Tokyo  140.  Japan. 

In  addition,  the  identities  of  the  new, 
non-voting  members  of  OSF  are  as 
follows: 

Cornell  University.  223  Day  Hall,  Ithaca.  N\ 

14853 
Norsk  Data  A.S..  P.O.  Box  25  Bogenid.  Olaf 

Helsetsvei  5.  Oslo  6.  N-0621,  Norway 
RIAC  NASA  Ames  Reseach  Center,  Moffeti 

Field.  CA  94035 
Booz.  Allen  &  Hamilton  Inc.,  4330  East  West 

Highway.  Bethesda.  MD  20814-4455 
Software  AG.  Darmstadt  D-6100. 

Uhlandstrabe  12.  Germany 
Phoenix  Technologies  Ltd..  320  Norwood  Purk 

South.  No.-wood.  MA  02062 
Swedish  Telecom  Group.  Fameboqatan  81- 

87.  S-123  86  Farsta,  Sweden 
Intel  Corporation.  2801  Northwestern 

Parkway.  Santa  Clara,  CA  95051 
Mentor  Graphics  Corporation,  85  SW 

Creekside  Place,  Beaverton.  OR  970005 
Silicon  Graphics.  2011  N.  Shoreline  Blvd.. 

Mountain  View,  CA  94043 
landmark  Graphics.  333  Cypress  Run.  Suite 

100.  Houston.  TX  77094 
Computer  Consoles.  950  Winter  Street, 

Waltham.  MA  02154 
Interfirm  Graphics  Systems.  3940  Freedom 

Circle.  Suite  101  Santa  Clara,  CA  95054 
Wanjj.  One  Industrial  Drive.  Lowell.  MA 

01851 
University  of  Texas.  Taylor  Hall.  2.124. 

Austin,  TX  78712-1188 
Stanford  University,  Sweet  Hall  3090. 

Stanford.  CA  94305-3090 
Advanced  Micro  Devices.  901  Thompson 

Place  MS-19.  Surinyvale,  CA  94088 
S.I.A.,  Vie  Certosa.  218.  20156  Milano.  Italy 
Kendall  Square  Research  Corp..  One  Kendall 

Square,  Building  300/4th  Floor.  Camb.-idge. 

MA  02139 
Tecsiel.  S.p.A..  a  wholly  owned  subsidiary  of 

Softsiel  Corp..  4660  Lajolla  Village  Drive. 

#710,  San  Diego.  CA  92122 
Informix  Software.  Inc..  4100  Boharmon 

Drive.  Menlo  Park.  CA  94025 
Data  General  Corp..  4400  Completer  Drive. 

Westborough.  MA  01580 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-27226  Filed  11-23-88;  8:45  am] 
BIU.IMO  COOe  4410-01-M 


Drug  Enforcement  Administration 

(Docket  No.  87-75] 

Daniel  H.  Stein,  d/b/a  Holme  Drug 
Store;  Revocation  of  Registration 

On  October  28. 1987.  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Daniel  H.  Stein 
(Respondent),  d/b/a  Holme  Drug  Store, 
8021  Frankford  Avenue,  Philadelphia. 
Pennsylvania  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
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AH2343438.  The  Order  to  Show  Cause 
alleged  that  the  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  set  forth  in  21 
U.S.C.  823(f)  and  824(a)(4).  Additionally, 
citing  his  preliminary  finding  that 
Respondent's  continued  registration 
posed  an  imminent  danger  to  the  public 
health  and  safety,  the  Administrator 
ordered  the  immediate  suspension  of  his 
registration  pending  the  outcome  of 
these  proceedings.  21  U.S.C.  824(d). 

Respondent,  through  counsel, 
requested  a  hearing  in  a  letter  dated 
November  2. 1987.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Francis  L  Young.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Washington,  DC  on  April  27, 
1988.  On  September  27, 1988,  the 
Administrative  Law  Judge  issued  his 
opinion  and  recommended  ruling.  On 
October  17, 1988,  counsel  for 
Respondent  filed  exceptions  to  the 
recommended  ruling.  On  October  28, 
1988,  Judge  Young  transmitted  the 
record  of  these  proceedings,  including 
the  aforementioned  exceptions,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  Respondent  is  the  principal 
pharmacist  and  owner  of  Holme  Drug 
Store.  While  conducting  a  routine 
review  of  official  DEA  order  forms,  a 
DEA  Investigator  noticed  that  during 
February  and  March  of  1987. 
Respondent  had  purchased  11,300 
dosage  units  of  Dilaudid  4  mg.  tablets, 
as  well  as  large  quantities  of  Tuinal  200 
mg.,  both  Schedule  II  controlled 
substances.  Based  on  these  excessive 
purchases,  DEA  served  an 
administrative  inspection  warrant  at 
Respondent  pharmacy  on  May  21, 1987. 
The  Investigation  reviewed  the  Schedule 
II  prescription  files  and  conducted  an 
audit  of  Dilaudid  4  mg.  tablets  and 
Tuinal  ilO-O  mg.  capsules  for  the  period 
between  May  1. 1985  through  May  21, 
1987.  The  auidit  revealed  a  shortage  of 
2,000  Dilaudid  4  mg.  tablets  and  an 
overage  of  7,363  Tuinal  capsules.  A 
review  of  the  prescription  files  revealed 
that  there  were  841  prescriptions  for 
Dilaudid  4  mg.,  written  for  100  tablets 
each,  and  inscribed  "David  L  Rosen, 
M.D."  In  addition,  out  of  approximately 
1400-1500  Tuinal  prescriptions  during 
the  audit  period,  there  were  1,354 
prescriptions  for  Tuinal  200  mg.,  written 
for  100  capsules  each,  inscribed  "David 
L.  Rosen,  M.D." 


DEA  Investigators  repeatedly 
attempted  to  contact  Dr.  David  L.  Rosen 
without  "success.  There  was  no  "David  L. 
Rosen"  licensed  to  practice  medicine  in 
the  State  of  Pennsylvania  at  the  address 
printed  on  the  subject  prescriptions.  The 
DEA  number  which  appeared  on  the  Dr. 
Rosen  prescriptions  had  never  been 
issued  to  a  "David  L,  Rosen,"  and  when 
the  Investigators  attempted  to  locate  the 
address  printed  on  the  subject 
prescriptions,  they  learned  that  there 
was  no  such  address. 

DEA  Investigators  informed 
Respondent  that  based  on  their 
investigation,  David  L.  Rosen  was  non- 
existent. Respondent  informed 
Investigators  that  about  three  years 
previously,  he  received  a  telephone  call 
from  a  Dr.  David  Rosen  requesting 
assistance  in  filling  prescriptions  for 
Dilaudid  and  Tuinal.  Respondent  told 
Dr.  Rosen  that  he  could  fill  them,  and 
that  he  would  be  the  only  pharmacist  at 
Respondent  pharmacy  who  would  fill 
Dr.  Rosen's  prescriptions.  Respondent 
was  the  only  person  at  the  pharmacy 
who  ordered  drugs,  signed  Schedule  II 
order  forms  and  received  Dilaudid  and 
Tuinal. 

The  investigation  also  revealed  that 
the  Schedule  II  prescriptions  filled  at 
Respondent  pharmacy  had  a  computer 
generated  sticker  which  included  the 
initials  of  the  filling  pharmacist.  A 
current  employee  found  that  his  initials 
appeared  on  certain  Dr.  Rosen 
prescriptions,  even  though  he  had  never 
filled  any.  A  former  pharmacist  at  the 
pharmacy  also  found  his  initials 
imprinted  on  some  Dr.  Rosen 
prescriptions.  Again,  this  pharmacist 
had  never  filled  any  prescriptions  for 
"Dr.  Rosen". 

Following  the  administrative 
inspection,  and  even  after  being  told  by 
DEA  Investigators  that  Dr.  Rosen  did 
not  exist.  Investigators  were  notified 
that  Respondent  continued  to  purchase 
significant  quantities  of  Dilaudid  and 
Tuinal  from  wholesale  distributors. 
Pursuant  to  this  information,  DEA 
Investigators  served  a  Notice  of 
Inspection  at  Respondent  pharmacy  on 
October  15, 1987.  They  reviewed  the 
Schedule  II  prescription  files  and  order 
forms.  The  examination  confirmed  that 
Respondent  pharmacy  had  continued  to 
order  and  fill  prescriptions  for  Dilaudid 
and  Tuinal.  There  were  47  prescriptions 
for  either  Dilaudid  or  Tuinal  in  the 
pharmacy's  prescription  files  which  bore 
the  name  Dr.  Eugene  B.  Rex.  On  October 
19, 1987.  DEA  Investigators  interviewed 
Dr.  Eugene  B.  Rex. 

Dr.  Rex  advised  that  he  had  retired 
from  medical  practice  as  of  July  1, 1986. 
He  examined  the  prescriptions  found  at 


Respondent  pharmacy  which 
purportedly  bore  his  name.  He  denied 
issuing  any  of  them,  and  further  stated 
that  the  names  on  prescriptions  were 
not  those  of  any  of  his  former  patients. 

The  Administrative  Law  Judge 
concluded  that  the  preponderance  of  the 
evidence  justified  an  inference  that 
Respondent  was  falsifying  the 
prescriptions  purportedly  written  by  Dr. 
Rex.  and  those  purportedly  written  by 
Dr.  Rosen  as  well,  or  alternatively,  that 
he  was  filling  them  with  knowledge  that 
they  were  phony.  The  number  of 
prescriptions  filled  at  Respondent 
pharmacy  between  May  1985  and  May 
1987  average  out  to  be  about  33  Dilaudid 
prescriptions  per  month  and  about  54 
Tuinal  prescriptions  per  month.  These 
are  highly  abuseable  controlled 
substances.  The  Administrative  Law 
Judge  further  stated  that  prescriptions 
for  these  drugs  at  the  frequency  found 
here  should  have  alerted  a  conscientious 
pharmacist  to  make  an  inquiry  of  the 
prescribing  physician  to  verify  that  they 
were  genuine  and  were  written  for  a 
legitimate  medical  purpose.  See  21  CFR 
1306.04(a).  These  prescriptions  were  all 
bogus  and  the  slightest  effort  at 
verification  by  Respondent  would  have 
revealed  this.  The  Administrative  Law 
Judge  recommended  that  the 
Administrator  revoke  Respondent's 
DEA  Certificate  of  Registration. 
The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
Respondent's  registration  is  clearly 
inconsistent  with  the  public  interest. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824,  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AH2343438, 
previously  issued  to  Daniel  H.  Stein, 
d/b/a  Holme  Drug  Store,  be,  and  it 
hereby  is,  revoked.  It  is  further  ordered 
that  any  pending  applications  for 
renewal  of  said  registration  be,  and  they 
hereby  are,  denied. 

At  the  time  the  Order  to  Show  Cause 
and  Immediate  Suspension  of 
Registration  was  served  on  Respondent, 
all  controlled  substances  possessed  by 
the  pharmacy  under  the  authority  of  its 
then-suspended  registration  were  placed 
under  seal  and  removed  for  safekeeping. 
21  U.S.C.  824(f)  provides  that  no 
disposition  may  be  made  of  such 
controlled  substances  under  seal  until 
the  time  for  taking  appeals  has  elapsed. 
Accordingly,  these  controlled 
substances  shall  remain  under  seal  until 
December  27, 1988,  or  until  any  appeal 
of  this  order  has  been  concluded.  At  that 


time,  all  such  controlled  substances 
shall  be  forfeited  to  the  United  States 
and  shall  be  disposed  of  pursuant  to  21 
U.S.C.  881(e). 

This  order  is  effective  December  25, 1988. 
John  C.  Lawn, 
Administrator. 
Dated:  November  18, 1988. 
(FR  Doc.  88-27170  Filed  11-23-88;  8:45  am] 

BILUNO  CODE  4410-09-M 


Controlled  Substances;  Establishment 
of  1988  Aggregate  Production  Quota 
for  Ibogaine 

agency:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Notice  of  an  established  1988 
aggregate  production  quota. 


summary:  This  notice  establishes  the 

1988  aggregate  production  quota  for 

ibogaine,  a  Schedule  I  controlled 

substance. 

DATE:  This  order  is  effective  upon 

publication. 

For  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr..  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  1405  I  Street  NW., 
Washington.  DC  20537,  Telephone:  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Suostances  Act, 
(21  U.S.  Code  826),  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  §  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  July  28, 1988,  a  notice  proposing  to 
establish  a  1988  aggregate  production 
quota  for  ibogaine  was  published  in  the 
Federal  Register  (53  FR  28459).  All 
interested  persons  were  invited  to 
comment  on  or  object  to  the  proposal  on 
or  before  August  29, 1988.  No  comments 
or  objections  were  received. 

Pursuant  to  sections  (3)(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291.  the 
Director  of  tiie  Office  of  Management 
and  Budgt  t  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 


meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.  Code  601,  et  seq. 
The  establishment  of  annual  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.  Code,  Section  826)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  hereby 
orders  that  the  1988  aggregate 
production  quota  for  ibogaine. 
expressed  in  grams  of  anhydrous  base, 
be  established  as  follows: 


Basic  dRM 

1988 

aggregate 

production 

Quota 

(grams) 

Schedule  1: 
ltx)gaine 

S7S 

r' 


John  C.  Lawn, 

Administrator,  Drug  Enforcement 
A  dministration. 

Dated:  September  28. 1988. 
[FR  Doc.  88-27169  Filed  11-23-68;  8:45  am] 

BILUNQ  CODE  441(MI»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-2 1,068] 

Gulf  Oil  Corp.  (Now  Operating  as 
Chevron  Corp.);  Westbelt  Center, 
Houston,  TX;  Termination  of 
Investig^ion 

Pursuant  to  section  221  of  tue  Trade 
Act  of  1974.  an  investigation  was 
initiated  in  response  to  a  worker  petition 
which  was  received  on  September  26, 
1988  and  filed  on  behalf  of  workers  at 
the  Westbelt  Center  location  of  Gulf  Oil 
Corporation,  now  operating  as  Chevron 
Corporation,  Houston,  Texas. 

The  Retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions.  Workers  of  the  Westbelt 


Centers  provided  services  to  affiliated 
facilities  engaged  in  production 
operations. 

All  workers  were  separated  from  the 
Westbelt  Center  more  than  one  year 
prior  to. the  date  of  the  petition.  Section 
223  of  the  Act  specifies  that  no 
certification  may  apply  to  any  workers 
whose  last  separation  occurred  more 
than  one  year  before  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC,  this  18th  day  of 
November  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-27278  Filed  11-23-88;  8:45  amj 

miXING  CODE  4S10-20-M 


ITA-W-21,150] 

Willis  OriJIing  Co.  Edinburg,  TX; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  26, 1988  in 
response  to  a  worker  petition  which  was 
filed  on  September  26, 1988  on  behalf  of 
workers  at  Willis  Drilling  Company. 
Edinburg.  Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  currently 
in  effect  (TA-W-20,969).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  18th  day  of 
November  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[W.  Doc.  88-27279  Filed  11-23-88;  8:45  am] 

BIUJNG  CODE  4S10-20-H 


Federal-State  Unemployment 
Compensation  Program;  Certification 
Relating  to  Reduced  Credits  Under  the 
Federal  Unemployment  Tax  Act  for 
1988 

Section  3302{c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
provides  for  the  repajinent,  through 
reduced  credits,  of  outstanding  balances 
of  repayable  advances  made  to  States 
under  Title  XII  of  the  Social  Security 
Act.  States  that  meet  specific  criteria 
under  subsections  (c),  (f),  or  (g)  of 
section  3302  may  have  the  credit 
reduction  limited  or  not  applied.  The 
certification  to  the  Secretary  of  the 
Treasury  of  Sttes  subject  to  the  credit 
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reduction  for  1988  and  States  that 
qualify  for  credit  reduction  relief  is 
published  below. 

Date:  November  21. 1988. 
Mary  Ann  Wynch, 
Director,  Unemployment  Insurance  Service. 

U.S.  Department  of  Labor 

Employment  and  Training  Administration, 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 
The  Honorable  Nicholas  F.  Brady, 
Secretary  of  the  Treasury.  Washington.  B.C. 

20220. 
November  10. 1988. 

Dear  Secretary  Brady:  This  is  to  verify  the 
States  which  have  an  outstanding  balance  of 
repayable  advances  under  Title  XII  of  the 
Social  Security  Act  and  to  notify  you  of  my 
determination  as  to  the  status  of  the  States 
with  regard  to  the  reduction  in  credit 
provisions  of  Section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA). 

Pursuant  to  delegation  of  authority  to  me,  I 
have  determined  that  employers  in  one  State 
are  subject  to  a  reduction  in  FUTA  offset 
credit  for  taxable  year  1988:  Michigan. 

Under  certain  conditions,  subsection  (f)  of 
Section  3302  of  the  FUTA  limits  or  caps  the 
FUTA  tax  credit  reduction  in  a  year  to  an 
amount  which  does  not  exceed  the  greater  of 
0.6  percent  of  wages  subject  to  FUTA  or  the 
percentage  reduction  that  was  in  effect  for 
the  preceding  taxable  year.  To  qualify  for  a 
cap  in  taxable  year  1988,  the  Secretary  of 
Labor  (or  her  delegate)  must  determine  that  a 
State  has  taken  no  action  in  the  12  months 
ending  on  September  30,  1988,  unless  required 
under  State  law  in  effect  before  August  13. 
1981.  which  has  resulted  or  will  result  in: 

(1)  a  reduction  in  the  State's  unemployment 
tax  effort,  or 

(2)  a  net  decrease  in  the  solvency  of  the 
Strtte  unemployment  compensation  system 
and,  further,  that: 

(3)  the  State  unemployment  tax  rate  for  the 
calendar  year  equals  or  exceeds  the  average 
benefit  cost  ratio  for  calendar  years  in  the 
five-calendar  year  period  ending  with 
calendar  year  1987,  and 

(4)  The  outstanding  balance  of  advances  to 
the  State  on  September  30  of  calendar  year 
1988  was  not  greater  than  the  outstanding 
balance  for  such  State  on  September  30. 1985. 

Pursuant  to  delegation  of  authority  to  me,  I 
have  determined  that  under  these  criteria 
Michigan  qualifies  for  the  cap,  but  is  not 
subject  to  reduced  FUTA  credits  for  1988 
because  it  also  qualifies  for  avoidance  of  the 
offset  credit  reduction  under  subsection  (g)  of 
Section  3302  as  noted  below. 

Subsection  (g)  of  Section  3302  gives  a  State 
the  option  of  repaying  on  or  before  November 
9  a  portion  of  its  outstanding  loans  each  year 
through  transfer  of  a  specified  amount  from 
its  account  in  the  Unemployment  Trust  Fund 
(UTF)  to  the  Federal  Unemployment  Account 
(FUA)  in  the  UTF.  The  transfer  to  FUA  would 
be  in  lieu  of  a  reduced  credit  in  the  Federal 
'tax  paid  by  the  employers  in  the  State.  The 
State  must  meet,  as  determined  by  the 
Secretary  of  Labor  (or  her  delegate),  the 
following  criteria  in  order  to  avoid  the  offset 
credit  reduction  for  1988: 

(1)  Make  repayments  to  FUA  during  the 
one-year  period  ending  on  November  9. 1988, 


of  an  amount  not  less  than  the  sum  of  all 
loans  made  to  the  State  in  the  one-year 
period  ending  on  such  November  9,  plus  the 
potential  additional  taxes  due  by  reason  of 
the  reduced  credit  applicable  to  taxable  year 
1988: 

(2)  Have  or  will  have  sufTicienf  funds 
remaining  after  such  repayments  to  pay 
benefits  for  at  least  three  months  from 
November  1  of  the  same  year  without 
receiving  another  Title  XII  advance;  and 

(3)  Have  taken  action  by  amendment  of  the 
State  law,  after  the  date  of  the  first  advance 
is  taken  into  account,  to  increase  the  net 
solvency  of  its  UI  system,  and  such  net 
increase  equals  or  exceeds  the  potential 
additional  taxes  for  such  taxable  year. 

Pursuant  to  delegation  of  authority  to  me,  I 
have  determined  that  under  these  criteria 
Michigan  qualifies  and  is  thus  not  subject  to 
reduced  FUTA  credits  for  198a 

Finally,  please  note  that  the  State  of 
Minnesota  was  omitted  from  the  October  31, 
1988,  certifications  required  by  sections 
3304(c)  and  3303(b),  FUTA,  for  the  "normar 
and  "additional"  tax  credits.  This  is  because 
section  3304(c)  of  the  FUTA  requires  that  the 
Secretary  shall  not  certify  a  State  if  that 
State's  law  no  longer  contains  the  provisions 
specified  in  section  3304(a).  An  issue  under 
section  3304(a)  currently  exists  with 
Minnesota.  As  the  Secretary  has  not  yet 
issued  a  decision  on  this  matter,  the  omission 
of  the  State  of  Minnesota  does  not  yet 
constitute  a  withholding  of  the  certifications. 
The  Secretary  will  notify  you  directly  if 
Minnesota  is  certified  or  if  the  certifications 
are  actually  withheld. 

Sincerely, 
Mary  Ann  Wyrsch. 

Director.  Unemployment  Insurance  Service. 
|FR  Doc.  88-272B0  Filed  11-23-88;  8:45  am] 

BILLING  COOC  4StO-30-M 


[Guidance  Letter  No.  2-881 

Appeal  Rights  for  Federal  Assistance 
Grantees 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  training  and 
employment. 

summary:  Appeal  rights  to  the  Office  of 
the  Administrative  Law  Judges  are  now 
available  to  entities  receiving  Federal 
assistance  grants  from  the  Employment 
and  Training  Administration  (ETA) 
whose  appeal  rights  and  procedures  are 
not  established  elsewhere  in  statutes 
and  regulations.  The  ETA's 
determination  regarding  these  rights  and 
procedures  was  provided  in  Training 
and  Employment  Guidance  Letter  No.  2- 
88  issued  October  21, 1988,  which  is 
published  below. 
EFFECTIVE  DATE:  October  21, 1988. 
FOA  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  D.  Kontnier,  Chief,  or  James 
MacDonaid,  Division  of  Debt 
Management  Office  of  Grants  and 


Contracts  Management,  Employment 
and  Training  Administration, 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Room  N^671. 
Washington.  DC.  Telephone  (202)  535- 
0704  (this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

DOL's  final  administrative  requirements 
for  audit  set  forth  procedures  at  29  CFR 
Subpart  96  by  which  grantees  may 
appeal  final  determinations  by  DOL 
officials,  where  such  appeal  rights  are 
not  established  elsewhere  in  statutes 
and  regulations.  The  grantor  agency  is  to 
determine  which  of  two  appeal  options 
the  grantee  may  use  to  appeal  the  final 
determinations  of  the  grant  officer.  The 
two  options  listed  at  29  CFR  96.603  are: 
(a)  Appeal  to  the  head  of  the  grantor 
agency,  or  his/her  designee,  for  which 
the  audit  was  conducted;  (b)  appeal  to 
the  DOL's  Office  of  Administrative  Law 
Judges.  Accordingly,  the  ETA  has  made 
its  determination  with  respect  to  the 
specific  appeal  procedure  to  be  used  by 
all  entities  receiving  Federal  assistance 
grants  from  the  ETA  and  whose  appeal 
rights  and  procedures  are  not 
established  elsewhere  in  statutes  and 
regulations.  Such  entities  may  appeal 
final  audit  determinations  of  the  ETA 
grant  officer  to  the  DOL  Office  of 
Administrative  Law  Judges  (OALJ).  This 
includes  final  audit  determinations 
relating  to  grants  for  the  administration 
of  Federal-State  unemployment 
compensation  programs  and  related 
Federal  unemployment  benefit  and 
allowance  programs,  the  Senior 
Community  Employment  Service 
Program,  the  Work  Incentive  Program 
and  the  Targeted  Jobs  Tax  Credit 
Program.  This  notice  summarizes  the 
Training  and  Employment  Guidance 
Letter  No.  2-88  published  below  which 
sets  forth  ETA's  determination  on  the 
appeal  procedure. 

Signed  at  Washington,  DC.  this  16th  day  of 
November  1988. 


Roberts  T.  )ones. 

Assistant  Secretary  of  Labor. 

Training  and  Employment  Guidance  Letter 
No.  2-88 

From:  Robert  T.  Jones.  Assistant  Secretary 
of  Labor. 

Subject:  Appeal  Rights  for  Federal 
Assistance  Grantees. 

Date:  October  21, 1988. 

1.  Purpose:  To  provide  notice  of  the  type  of 
appeal  available  to  entities  receiving  Federal 
assistance  grants  from  the  Employment  and 
Training  Administration  (ETA)  whose  appeal 
rights  and  procedures  are  not  established 
elsewhere  in  statutes  and  regulations.  This 
action  by  ETA  is  part  of  a  larger  effort  to 
establish  standard  procedures  for  all 
Department  of  Labor  (DOL)  agencies  in  areas 
of  audit  resolution  and  appeal. 


2.  References:  29  CFR  Subpart  96.6  (53  FR 
5966.  February  26. 1988). 

3.  Background:  On  February  26. 1988.  the 
Department  of  Labor's  (DOL's)  final 
administrative  requirements  for  audit  were 
published  in  the  Federal  Register  at  53  FR 
5966  (to  be  codified  in  29  CFR  Part  96). 
Section  96.603  of  this  part  sets  forth 
procedures  by  which  grantees  may  appeal 
final  determinations  by  DOL  officials 
responsible  for  audit  resolution  as  a  result  of 
audits,  where  such  appeal  rights  are  not 
estabhshed  elsewhere  in  statutes  and 
regulations  administered  by  DOL  or  its  sub- 
agencies. 

The  grantor  agency  is  to  determine  which 
of  two  appeal  options  the  grantee  may  use  to 
appeal  the  final  determinations  of  the  grant 
officer.  The  two  options  listed  in  29  CFR 
96.603  are:  (a)  Appeal  to  the  head  of  the 
grantor  agency,  or  his/her  designee,  for 
which  the  audit  was  conducted;  (b)  appeal  to 
the  DOL's  Office  of  Administrative  Law 
Judges.  All  grants  within  the  same  grant 
program  are  to  fallow  the  same  appeal 
procedtire. 

4.  Policy  on  Appeal  Procedure:  In 
accordance  with  29  CFR  96.603,  the  ETA  has 
made  its  determination  with  respect  to  the 
specific  appeal  procedure  to  be  used  by  all 
entities  receiving  Federal  assistance  grants 
from  the  ETA  and  whose  appeal  rights  and 
procedures  are  not  established  elsewhere  in 
statutes  and  regulations.  Such  entities  may 
appeal  final  audit  determinations  of  the  ETA 
grant  officer  to  the  DOL  Office  of 
Administrative  Law  Judges  (OALJ).  This 
includes  final  audit  determinations  relating  to 
grants  for  the  administration  of  the  Federal- 
Stale  unemployment  compensation  program 
and  related  Federal  unemployment  benefit 
and  allowance  programs,  the  Senior 
Community  Employment  Service  Program, 
the  Work  Incentive  Program  and  the  Targeted 
Jobs  Tax  Credit  Program. 

Procedures  for  this  OALJ-type  of  appeal 
are  set  forth  in  29  CFR  96.603(b),  subsections 
(1)  through  (5),  as  follows: 

[\)  Jurisdiction — (i)  Request  for  hearing. 
Within  21  days  of  receipt  of  the  grant  officer's 
final  determination,  the  grantee  may  transmit 
by  certified  mail,  return  receipt  requested,  a 
request  for  hearing  to  the  Chief 
Administrative  Law  Judge,  United  States 
Department  of  Labor,  Suite  700,  Vanguard 
Building.  1111  20th  Street.  NW..  Washington, 
DC  20036,  with  a  copy  of  the  grant  officer 
who  signed  the  final  determination.  The  Chief 
Administrative  Law  Judge  shall  designate  an 
administrative  law  judge  to  hear  the  appeal. 

(ii)  Statement  of  issues.  The  request  for  a 
hearing  shall  be  accompanied  by  a  copy  of 
the  final  determination,  if  issued,  and  shall 
specifically  «tate  those  portions  of  the  final 
determination  not  specified  for  review  shall 
be  considered  resolved  and  not  subject  to 
further  review. 

(iii)  Failure  to  request  review.  When  no 
timely  request  for  a  hearing  is  made,  the  final 
determination  shall  constitute  final  action  by 
the  Secretary  of  Labor  and  shall  not  be 
subject  to  further  review. 

(2)  Conduct  of  hearings.  The  DOL  Rules  of 
Practice  and  Procedure  for  Administrative 
Hearings  Before  the  Office  of  Administrative 
Law  Judges,  set  forth  at  29  CFR  Part  18,  shall 


govern  the  conduct  of  hearings  imder  *  *  * 
(29  CFR  96.603(b)). 

(3)  Decision  of  the  administrative  law 
judge.  The  administrative  law  judge  should 
render  a  written  decision  no  later  than  90 
days  after  the  closing  of  the  record. 

(4)  Filing  exceptions  to  decision.  The 
decision  of  the  adminisu^tive  law  judge  shall 
constitute  final  action  by  the  Secretary  of 
Labor,  unless,  within  21  days  after  receipt  of 
the  decision  of  the  administrative  law  judge, 
a  party  dissatisfied  with  the  decision  or  any 
part  thereof  has  filed  exceptions  with  the 
Secretary  of  Labor,  specifically  identifying 
the  procedure  or  finding  of  fact,  law,  or  policy 
with  which  exception  is  taken.  Any 
exceptions  not  specifically  urged  shall  be 
deemed  to  have  been  waived.  Thereafter,  the 
decision  of  the  administrative  law  judge  shall 
become  the  decision  of  the  Secretary  of 
Labor,  unless  the  Secretary  of  Labor,  within 
30  days  of  such  filing,  has  notified  the  parties 
that  the  case  has  been  accepted  for  review. 

(5)  Review  by  the  Secretary  of  Labor.  Any 
case  accepted  for  review  by  the  Secretary  of 
Labor  shall  be  decided  within  180  days  of 
such  acceptance.  If  not  so  decided,  the 
decision  of  the  administrative  law  judge  shall 
become  the  final  decision  of  the  Secretary  of 
Labor. 

5.  Effective  Date:  This  Training  and 
Employment  Guidance  Letter  shall  be 
effective  as  of  the  date  of  issuance. 

6.  Promulgation:  This  Guidance  Letter  will 
be  published  in  the  Federal  Register. 

7.  Inquiries:  Questions  concerning  this 
guidance  letter  should  be  directed  to  Linda 
Kontnier  or  James  MacDonaid  on  (202)  535- 
0704. 

(FR  Doc.  88-27274  Filed  11-23-88;  8:45  amj 

BILLING  CODE  4S10-30-M 


Empioyment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 


U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  AcL 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  elective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
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Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3504, 
Washington.  DC  20210. 

MofUflcations  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

Connecticut: 

CT88-1  (Jan.  6.  1968) p.  65. 

Florida: 

FLa8-13  (Jan.  8,  1988) pp.  132-133. 

Fl£8-15  (Jan.  8.  1988) pp.  138-140. 

New  Hampshire: 

NH88-4  (Jan.  8,  1988) pp.  604-609. 

New  Jersey: 

NJ88-2  (Jan.  8,  1988) pp.  615.  619. 

NJ88-3  (Jan.  8,  1988) pp.  635.  639. 

NJ88-*  (Jan.  8,  1988) p.  659. 

New  York: 

NY8ft-18  (Jan.  d,  1988) p.  830. 

Volume  II: 

Iowa: 

IA88-4  (Jan.  8.  1988) p.  39. 

1A88-5  (Jan.  8,  1988) pp.  42,  46-49. 

Illinois: 

IL88-1  (Jan.  8.  1988) p.  80. 

IL88-16  (Jan.  8, 1968) p.  203. 

Indiana: 

IN88-2  (Jan.  8,  1988) p.  249. 

1N88-3  (Jan.  8,  1988) pp.  266.  269- 

270. 
Kansas: 

KS88-7  (Jan.  8,  1988) p.  352. 

KS88-8  (Jan.  8.  1988) pp.  354.  356- 

359. 

KS88-9  (Jan.  8,  1988) pp.  362-363. 

I,ouisiana: 

LA88-4  (Jan.  8.  1988) p.  376. 

Missouri: 

M088-1  (Jan.  8,  1988) pp.  582.  585. 

M088-2  (Jan.  8.  1988) pp.  604-605. 

M088-3  (Jan.  8,  1988) pp.  612-«13. 

M088-8  (Jan.  8,  1988) p.  644. 

Volume  III: 

Arizona: 

AZ88-1  (Jan.  8,  1988) p.  tO 

California: 

C.'\88-l  (Jan.  8,  1988) p.  34. 

CA88-2  (Jan.  8,  1988) pp.  47-48. 

CA8R-4  (Jan.  8,  1988) p.  73. 

Utah: 

UT88-1  (Jan.  8,  1988) p.  338. 

Wyoming: 

WY88-1  (Jan.  8.  1988) pp.  432-436. 

WY88-2  (Jan.  8, 1988) pp.  43&^M2. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (2021  783- 
3238, 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  al'  of  the  three  separate  volumes, 
arranged  by  Slate.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be  '" 

distributed  to  subscribers. 

Signed  al  Washington.  DC  this  18th  day  of 
November  1988. 
Robert  V.  Setera. 
Actin^Q  Director.  Division  of  Wage 
Determinations. 
(FR  Doc.  88-27046  Filed  11-23-88:  8:45  am] 

BIUINQ  CODE  4S10-27-M 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-8e-204-C) 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  P.O. 
Box  527,  Emery,  Utah  84522  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1403-5(g)  (belt  conveyors)  to  its 
Emery  Mine  (I.D.  No.  42-00079)  located 
in  Emery  County.  Utah.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  clear  travelway  at 
least  24-inches  wide  should  be  provided 
on  both  sides  of  all  belt  conveyors. 
Where  roof  supports  are  installed  within 
24  inches  of  a  belt  conveyor,  a  clear 
travelway  at  least  24-inches  wide  should 
be  provided  on  the  side  of  such  support 
farthest  from  the  conveyor. 

2.  Petitioner  states  that  due  to  mine 
conditions,  proximity  of  mine  rib  to  the 
belt  converyor,  or  the  location  of 
existing  roof  and/or  rib  support,  a  clear 
travelway  at  least  24-inche8  wide 
cannot  be  provided  at  a  limited  number 
of  locations. 


3.  As  an  alternate  method,  in  lieu  of  a 
24-inch  travelway  at  these  locations, 
petitioner  proposes  to: 

(a)  Provide  a  visual  warning  at  the 
approach  to  all  restricted  travelways 
along  belt  conveyors; 

(b)  Provide  suitable  belt-crossing 
devices  to  permit  access  to  an 
alternative  travelway;  and 

(c)  Provide  a  manual  stop/start 
control  switch  at  each  location  to  permit 
safe  servicing  of  the  belt  conveyor  along 
such  restricted  areas, 

4.  For  these  reasons,  petition  requests 
a  modificaiton  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  Office  on  or  before 
December  27. 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dale:  November  14. 1988. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  88-27275  Filed  11-23-88:  8:45  am) 
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(Docket  No.  M-88-203-C] 

island  Creek  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Island  Creek  Coal  Company.  407 
Brown  Road.  MadisonviUe.  Kentucky 
42431  has  filed  a  petition  to  modify  ll  e 
applied  lion  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops  and 
permanent  pumps)  to  its  Hamilton  No.  2 
Mint  ;!.D.  No.  15-02706)  located  in 
Union  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  underground 
permanent  pumps  be  housed  in  fireproof 
structures  or  areas.  Air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  are  required  to  be 
coursed  directly  into  the  return. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  submersible  pump  to 
drain  water  from  the  sump  beneath  the 


Intake  air  shaft  at  its  Hamilton  No.  2 
Mine. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  operating  electrical  parts  of 
the  submersible  pump  would  be 
submerged  in  the  water  in  the  sump  at 
all  times.  In  the  event  the  water  level  in 
the  sump  should  drop  more  than  1" 
below  the  intake  point  on  this  pump,  the 
pump  would  discontinue  pumping  water 
from  the  sump;  and 

(b)  The  electrical  power  supply  to  the 
submersible  pump  would  enter  the  pump 
at  a  point  which  would  be  below  the 
water  level  in  the  sump  at  all  times. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  ai^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regidations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conmients  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  27, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dale:  November  17, 1988. 
Patricia  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  88-27276  Filed  11-23-88;  8:45  am] 

WLUNO  COOE  451(M3-M 


[Doclcet  No.  M-88-212-C] 

Pyro  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company,  P.O.  Box  267, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.507  (power  connection  points)  to 
its  Pyro  No.  9  Slope,  William  Station 
Mine  (I.D.  No.  15-13881)  located  in 
Union  County,  Kentucky.  The  pefition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977, 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  except  where 
permissible  power  connection  units  are 
used,  all  power-connection  points  outby 
the  last  open  crosscut  be  in  intake  air. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  non-permissible 
submersible  pump  in  a  borehole  in 
Longwall  Block  Three  under  water. 


3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  pump  would  be  an  American 
Submersible  Turbine  Pump,  Model  8L30 
with  a  150  HP,  3500  RPM,  3  phase,  60 
cycle,  460  volt  motor:  and 

(b)  The  pump  would  be  operated  with 
all  of  the  motor  and  all  of  the  motor 
connections  at  least  5  feet  below  water 
level  at  all  times. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  27, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  14, 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  88-27277  Filed  11-23-88:  8:45  amj 

BiLUNQ  COOE  4StO-43-M 


NATIONAL  ECONOMIC  COMMISSION 
Comtnission  Meetings 

agency:  National  Economic 

Commission. 

action:  Notice  of  Commission  meetings. 

summary:  The  National  Economic 
Commission  ("the  Commission")  will 
hold  meetings  on  December  7  and 
December  12. 1988.  The  Commission 
was  established  by  Section  2101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Pub.  L.  100-203,  enacted  December 
22, 1987. 

Date,  Time  and  Place:  December  7, 
1988. 10  a.m.-4  p.m.,  Room  406,  Dirksen 
Senate  Office  Building,  Washington,  DC. 
December  12, 10:30  a.m.-5:30  p.m.,  736 
Jackson  Place  NW.,  Washington,  DC. 

Agenda:  The  open  portion  of  the 
Decmeber  7, 1988  meeting  will  be 
devoted  to  a  review  of  econometric 
models:  the  closed  portion  to  a 
discussion  of  economic  assumptions. 
The  December  12  agenda  will  be  a 
review  of  budget  options. 

Open  Meeting:  The  December  7 
meeting  will  be  open  to  the  public  from 
10:00  a.m.  to  11:30  a.m.  The  December  7 
meeting  from  11:30  a.m.  to  4:00  p.m.  and 
the  December  12  meeting  will  be  closed 
in  order  to  avoid  the  disclosure  cf 
information  the  premature  disclosure  of 


which  would  be  hkely  to  significantly 
frustrate  the  implementation  of  the 
Commission's  mandate  within  the 
section  552b(C)(9)  of  Title  5,  United 
States  Code. 

For  Additional  Information  Contact: 
Jim  Hildreth,  703-425-8986,  or  202-789- 
1993,  National  Economic  Commission, 
734  Jackson  Place  NW,  Washington,  DC 
20503 

SUPPLEMENTARY  INFORMATION:  See 
Federal  Register,  volume  53.  No.  80, 
Tuesday,  April  26, 1988,  Page  14871. 
Drew  Lenvia, 

Co-Chairman. 
Robert  S.  StrauM, 

Co-Chairman. 

[FR  Doc.  88-27287  Filed  11-23-88;  8:45  am) 

BtUJMO  CODE  M30-4»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the 
Humanities  Agency  Information 
Collection  Activities  Under  OMB 
Review 

agency:  National  Endowment  for  the 
Humanities,  Nafional  Foundation  on  the 
Arts  and  Humanities. 
action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  27, 1988. 

addresses:  Send  comments  to  Ms. 
Ingrid  Reyes,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pe.Tnsylvania 
Avenue,  NW.,  Washington,  DC  20506 
(202-786-0233)  and  Mr.  Jim  Houser, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503  (202-395-6880). 
FOR  further  information  CONTACT: 
Ms.  Ingrid  Reyes.  National  Endowment 
for  the  Humanities,  Administrative 
Services  Office,  Room  202  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  documrn's  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  conlai:is  the 
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following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable:  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  the  form  will 
be  used  for;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
our  the  form.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Title:  General  Programs:  Humanities 
Projects  in  Libraries  and  Archives/ 
Guidelines  and  Application  Instructions. 

Frequency  of  Collection:  Six  times  a 
year. 

Respondents:  Colleges  and 
universities,  libraries,  archives,  private, 
non-profit  organizations,  civic  and 
professional  groups,  or  branches  of  state 
or  local  government. 

Use:  Collection  of  information 
provides  a  basis  for  evaluation  of 
applications  in  the  competitive  review 
process. 

Estimated  Number  of  Respondents: 
83. 
Frequency  of  Response:  Once. 
Estimated  Hours  for  Respondents  to 
Provide  Information:  40  per  respondent 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  3.320. 
Susan  H.  Metis. 

Assistant  Chairman  for  Administration. 
[FR  Doc.  88-27193  Filed  11-23-88:  8:45  am] 

BHXmQ  CODE  7S3S-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Consumers  Power  Co^  Issuance  of 
Amendment  to  Provisional  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  118  to 
Provisional  Operating  License  No.  DPR- 
20,  issued  to  Consumers  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  (TSs)  for 
operation  of  the  Palisades  Plant,  located 
in  Van  Buren  County.  Michigan.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revised  the 
provisions  in  the  Technical 
Specifications  to  add  limitations  to  plant 
operation  with  less  than  four  reactor 
coolant  pumps  operating  to  conform  to 
analyses  for  certain  postulated 
accidents.  It  also  modified  the  limiting 
conditions  for  operation,  reactor 
protection  system  setpoints,  surveillance 
requirements,  radial  peaking  factors  and 
the  linear  heat  rate  limit.  The  currently 
issued  Safety  Evaluation  also  approved 


the  reactor  protection  system 
modification  proposed  in  the  licensees 
March  25. 1988  application  and  used  in 
the  accident  and  transient  analyses 
submitted  in  support  of  the  revised 
Technical  Specifications.  That  part  of 
the  March  25, 1988  application  that 
proposed  a  change  to  the  differential 
pressure  limit  for  the  steam  generators 
has  been  superseded  by  an  application 
dated  October  7. 1988,  which  will  be 
addressed  in  a  future  action. 

The  applications  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notices  of  Consideration  of  Issuance 
of  Amendment  to  Provisional  Operating 
License  and  Opportunity  for  Hearing  in 
connection  with  this  action  were 
published  in  the  Federal  Register  on  July 
6. 1988  (53  FR  25397)  and  September  27. 
1988  (53  FR  37663).  No  request  for 
hearing  or  petition  to  intervene  was  filed 
following  these  notices. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
November  10. 1988.  at  53  FR  45633. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  25. 1988.  as 
supplemented  June  17  and  27. 1988.  and 
November  9. 1988.  and  application  dated 
September  1. 1988.  as  supplemented 
September  19, 1988,  (2)  Amendment  No. 
118  to  Ucense  No.  DPR-20  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555.  and  at  the  Van 
Zoeren  Library.  Hope  College,  Holland. 
Michigan  49423.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects— III,  IV.  V.  and 
Special  Projects. 

Dated  at  Rockville.  Maryland,  this  l&th  day 
of  November  1988. 

For  the  Nuclear  Regulatoiy  Commission. 
Thomas  V.  Wamback. 
Project  Manager. 

Protect  Dirvctoralelll-I,  Division  of  Reaetor 
Projecta—IH.  IV,  V  and  Special  Projects. 
[FR  Doc  88-27213  Filed  11-23-88;  8:45  am) 
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(Docket  No.  50-409] 

Dairyland  Power  Cooperative;  La 
Crosse  Boiling  Water  Reactor 
(LACBWR):  Exemption 

I 

Dairyland  Power  Cooperative  (the 
licensee)  the  holder  of  Provisional 
License  No.  DPR-45.  which  authorizes 
possession  but  not  operation  of  the  La 
Crosse  Boiling  Water  Reactor 
(LACBWR).  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  at  the  licensee's  site  located  in 
Vernon  County,  Wisconsin. 

II 

On  August  5. 1987.  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338.  September  19. 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988. 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(5)(i).  but  not  later  than  April  1. 
1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

ni 

Pursuant  to  10  CFR  50.12.  "The     ■ 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 


requirements  of  the  regulations  of  (10 
CFR  Part  50),  which  are  *   *  * 
Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security."  Further, 
§  50.12(a)(2)  provides  inter  alia,  "The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  present  whenever 
*  •  *  (v)  The  exemption  would  provide 
only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation." 

Despite  a  good  faith  effort  to  comply 
with  the  provisions  of  the  rule,  insurers 
providing  property  damage  insurance  for 
nuclear  power  facilities  and  licensees 
insured  by  such  insurers  have  not  been 
able  to  comply  with  the  regulation  and 
the  exemption  provides  only  temporary 
relief  from  the  applicable  regulation. 

As  noted  by  the  Commission  in  the 
Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  §  50.54(w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
required  to  carry  $180  million  insurance. 
This  is  a  substantial  amount  of  coverage 
that  provides  a  significant  financial 
cushion  to  hcensees  to  decontaminate 
and  clean  up  after  an  accident  even 
without  the  prioritization  and 
trusteeship  provisions.  Second,  nearly 
75%  of  the  required  coverage  is  already 
prioritized  under  the  decontamination 
liability  and  excess  property  insurance 
language  of  the  Nuclear  Electric 
Insurance  Limited-II  policies.  Finally, 
there  is  only  an  extremely  small 
probability  of  a  serious  accident 
occurring  during  the  exemption  period. 
Even  if  a  serious  accident  giving  rise  to 
substantial  insurance  claims  were  to 
occur,  NRC  would  be  able  to  take 
appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that  (1)  a  temporary  exemption  as 
described  in  Section  III  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security  and  (2)  in  this  case,  special 
circumstances  are  present  as  described 
in  Section  III.  Therefore,  the 


Commission  hereby  grants  the  following 
exemption: 

Dairyland  Power  Cooperative  is  exempt 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  until  the  completion  of  the 
pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w){5){i),  but  not  later  than  April  1, 1989. 
Upon  completion  of  such  rulemaking  the 
licensee  shall  comply  with  the  provisions  of 
such  rule. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact. 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 
Gary  M.  Holahan. 

Acting  Director,  Division  of  Reactor 
Projects— III,  IV,  V  and  Special  Injects, 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  November  1988. 

[FR  Doc.  88-27214  Filed  11-23-88;  8:45  am] 
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[Docket  No.  50-16] 

Detroit  Edison  Co.;  Enrico  Fermi 
Atomic  Power  Plant  Unit  1;  Exemption 

I 

Detroit  Edison  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  DPR-9,  which  authorizes 
possession  but  not  operation  of  the 
Enrico  Fermi  Atomic  Power  Plant.  Unit 
No.  1.  The  hcense  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  sodium 
cooled  reactor  at  the  licensee's  site 
located  in  Monroe  County,  Michigan. 

II 

On  August  5, 1987,  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensee  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 


decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338.  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988. 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(5)(i),  but  not  later  than  April  1. 
1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

m 

Pursuant  to  10  CFR  50.12.  "The 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  (10 
CFR  Part  50),  which  are  *  *  * 
Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,"  Further. 
S  50.12(a)(2)  provides  ;nter  a//a,  "The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circimistances  are  present  Special 
circumstances  are  present 
whenever  *  *  *.  (v)  The  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  and  the 
licensee  has  made  good  faith  efforts  to 
comply  with  the  regulation." 

Despite  a  good  faith  el^ort  to  comply 
with  the  provisions  of  the  rule,  insurers 
providing  property  damage  insurance  for 
nuclear  power  facilities  and  hcensees 
insured  by  such  insurers  have  not  been 
able  to  comply  with  the  regulation  and 
the  exemption  provides  only  temporary 
relief  from  the  applicable  regulation. 

As  noted  by  the  Conunission  in  the 
Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  S  50.54(w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
required  to  carry  $1.06  billion  insurance 
for  the  reactor  station  site.  This  is 
substantial  amount  of  coverage  that 
provides  a  significant  financial  cushion 
to  licensees  to  decontaminate  and  clean 
up  after  an  accident  even  without  the 
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prioritization  and  trusteeship  provisions. 
Second,  nearly  75%  of  the  required 
coverage  is  already  prioritized  under  the 
decontamination  liability  and  excess 
property  insurance  language  of  the 
Nuclear  Electric  Insurance  Limited-U 
policies.  Finally,  there  is  only  an 
extremely  small  probability  of  a  serious 
accident  occurring  during  the  exemption 
period.  Even  if  a  serious  accident  giving 
rise  to  substantial  insurance  claims 
were  to  occur,  NRC  would  be  able  to 
take  appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a). 
that  (1)  a  temporary  exemption  as 
described  in  Section  III  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
seciuity  and  (2)  in  this  case,  special 
circumstances  are  present  as  described 
in  Section  IIL  Therefore,  the 
Commission  hereby  grants  the  following 
exemption: 

Detroit  Ediaon  Company  ia  exempt  from 
the  requiremenU  of  10  CFR  50.54(w)(5)(i)  until 
the  completioa  of  the  pending  rulemaking 
extending  the  implementation  date  specified 
in  10  CFR  5a54(w)(5Ki).  but  no4  later  than 
April  1, 1900.  Upoa  completion  of  svcfa 
rulemaking  the  Ucenaee  ahall  cxmply  with  the 
provisions  of  such  rule. 

Pursuant  to  10  CFR  51.32.  the 
Conunission  has  determined  that  the 
granting  of  this  exemption  will  not  restdt 
in  any  significant  environmental  impact. 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commissloa 
Gary  M.  Holahan. 

Acting  Director.  Divigion  of  Reactor 
Projects— III.  rv.  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockvilie.  Maryland,  this  18th  day 
of  Noveml)er  1988. 

[FR  Doc.  88-27215  Filed  11-23-88;  8:45  am] 
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[Docket  No.  50-316] 

Indiana  Mchigan  Po«f«r  Co; 
Consktorallon  of  iaauanco  of 
Amandmant  to  Faculty  Oporating 
Ucanaa  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
74  issued  to  die  Indiana  Michigan  Power 
Company  (the  licensee),  for  operation  of 
the  Donald  C.  Cook  Nuclear  Plant  Unit 


No.  2,  located  in  Berrien  County, 
Michigan. 

In  accordance  with  the  licensee's 
application  for  amendment  dated 
August  15. 1988,  the  amendment  would 
revise  Technical  Specification  section  3/ 
4.1.  "Reactivity  Control  Systems."  The 
changes  are  necessary  to  accommodate 
the  new  steam  bne  break  analysis 
performed  by  Advanced  Nuclear  Fuels 
(ANF).  This  analysis,  published  as  ANF 
report  No.  XN-NF-87-31(P).  was 
transmitted  to  the  Commission  directly 
by  ANF  via  dieir  letter  No.  GNW:047:87, 
dated  May  29. 1987.  It  was  placed  on  die 
Cook  Nuclear  Plant  Unit  2  docket  via  the 
licensee's  letter  No.  AEP:NRC:09160D. 
dated  June  15, 1987. 

The  changes  fall  into  four  categories, 
which  are: 

1.  Increase  in  the  required  shutdown 
margin; 

2.  Additional  time  response  testing 
requirements; 

3.  Reduction  in  the  lower  limit  for  the 
moderator  temperature  coefficient;  and 

4.  Change  to  the  description  of  the  full 
steam  flow  function. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  27, 1988.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  sub)ect  facility  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  ia  filed  by 
the  above  date,  the  Commission  ot  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  die 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
pedtion  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petidon  must  satisfy  the  specificity 
reqiurements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceedmg.  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  witii  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  Gebnan  Building.  2120 
L  Street.  NW..  Washington.  DC.  by  die 
above  date.  Where  petitions  are  filed 
during  die  last  ten  (10)  days  of  die  notice 
period,  it  is  requested  that  the  petitioner 
prompdy  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Theodore  Quay:  (Petitioner's  name  and 
telephone  number);  (date  petition  was 
maUed):  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 


Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  NW.,  Washington.  DC 
20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2714(a)(1)  (i)  through  (v)  and 
2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.9Z 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  15, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC  20555,  and  at  die 
Maude  Preston  Pakenski  Memorial 
Library.  500  Market  Street.  St.  Joseph. 
Michigan  49085. 

Dated  at  Rockvilie,  Maryland,  this  18th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  Quay. 

Acting  Director.  Project  Directorate  lll-l. 
Division  of  Reactor  Projects  III.  IV.  Vand 
Special  Projects. 
(FR  Doc.  88-27216  Filed  ll-23-a8;  8:45  am] 
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(Docket  No.  50-133] 

Pacific  Gas  and  Electric  Co.;  Humboldt 
Bay  Power  Plant  Unit  No.  3;  Exemption 

I 

Pacific  Gas  and  Electric  Company  (the 
licensee)  is  the  holder  of  Facility  License 
No.  DPR-7,  which  authorizes  possession 
but  not  operation  of  the  Humboldt  Bay 
Power  Plant,  Unit  N.  3.  the  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  at  the  licensee's  site  located  in 
Humboldt  County,  California. 
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II 

On  August  5, 1987,  die  NRC  published 
in  the  Federal  Re^ster  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w){5)(i)  extending  die 
implementation  schedule  for  18  months 
(53  FR  36338.  September  19, 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988, 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  untU  completion  of 
the  pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(5)(i),  but  not  later  than  AprU  1. 
1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

Ill 

Pursuant  to  10  CFR  50.12.  "The 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  (10 
CFR  Part  50).  which  are 
*  *  *  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security." 
Further,  §  50.12(a)(2)  provides  inter  alia, 
"The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  present 
whenever  *  *  *  (v)  The  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  and  the 
licensee  has  made  good  faith  efforts  to 
comply  with  the  regulation." 

Despite  a  good  faith  effort  to  comply 
with  the  provisions  of  the  rule,  insurers 
providing  property  damage  insurance  for 
nuclear  power  facilities  and  licensees 


insured  by  such  insurers  have  not  been 
able  to  comply  with  the  regulation  and 
the  exemption  provides  only  temporary 
relief  from  the  applicable  regulation. 
As  noted  by  the  Commission  in  the 
Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisions  of  S  50.54(w)  will 
not  adversely  afiect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  licensee  will  still  be 
required  to  carry  $100  million  insurance. 
This  is  a  substantial  amount  of  coverage 
that  provides  a  significant  financial 
cushion  to  licensees  to  decontaminate 
and  clean  up  after  an  accident  even 
without  the  prioritization  and 
trusteeship  provisions.  Second,  nearly 
75%  of  the  required  coverage  is  already 
prioritized  under  the  decontamination 
liability  and  excess  property  insurance 
language  of  the  Nuclear  Electric 
Insurance  Limited-II  policies.  Finally, 
there  is  only  an  extremely  small 
probability  of  a  serious  accident 
occurring  during  the  exemption  period. 
Even  if  a  serious  accident  giving  rise  to 
substantial  insurance  claims  were  to 
occur.  NRC  would  be  able  to  take 
appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  healdi  and  safety  and  the 
environment. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a). 
that  (1)  a  temporary  exemption  as 
described  in  Section  III  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security  and  (2)  in  this  case,  special 
circumstances  are  present  as  described 
in  Section  III.  Therefore,  the 
Commission  hereby  grants  the  following 
exemption: 

Pacific  Gas  and  Electric  Company  is 
exempt  from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  until  the  completion  of  the 
pending  rulemaking  extending  the 
implementation  date  speciRed  in  10  CFR 
50.54(w){5)(i),  but  not  later  than  April  1, 1989. 
Upon  completion  of  such  rulemaking  the 
licensee  shall  comply  with  the  provisions  of 
such  rule. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact. 

This  exemption  is  effective  upon 
issuance. 
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For  the  Nuclear  Regulatory  Commission. 
Gary  M.  Holahan, 

Acting  Director.  Division  of  Reactor 
Projects— III.  IV.  V  and  Special  Proiects. 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  November  198& 

(FR  Doc  88-27217  Filed  ll-23-«8:  8:45  am] 
BILLING  COOE  7S90-«1-W 


(Docket  No.  50-171] 

Philadelphia  Electric  C04  Peach 
Bottom  Atomic  Power  Station  Unit  1; 
Exemption 

I 

Philadelphia  Electric  Company  (the 
licensee)  is  the  holder  of  Provisional 
Operating  License  No.  DPR-12.  which 
authorizes  possession  but  not  operation 
of  tlie  Peach  Bottom  Atomic  Power 
Station.  Unit  1.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

llie  facility  consists  of  a  liigh- 
termperature,  gas-cooled  demonstration 
power  reactor  at  the  licensee's  site 
located  in  York  County.  Pennsylvania. 

II 

On  August  5. 1987.  die  NRC  pubhshed 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRC's  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  pajTnent  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  offer 
nuclear  property  insurance  that,  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  tlie  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338.  September  19. 1988). 
However,  since  this  rulemaking  action 
was  not  completed  by  October  4, 1988. 
the  Commission  is  issuing  a  temporary 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(5)(i)  until  completion  of 
the  pending  rulemaking  extending  the 


implementation  date  specified  in  10  CFR 
50.54  (w){5)(i),  but  not  later  than  April  1, 
1989.  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

lU 

Pursuant  to  10  CFR  50.12,  "The 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  (10 
CFR  Part  50).  which  are  *  *  * 
Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security."  Further. 
§  50.12(a)(2)  provides  inter  alia.  "The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  present  whenever 
*  *  *  (v)  The  exemption  would  provide 
only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
writh  the  regulation." 

Despite  a  good  faith  effort  to  comply 
with  the  provisions  of  the  rule,  insurers 
providing  property  damage  insurance  for 
nuclear  power  facilities  and  licensees 
insured  by  such  insurers  have  not  been 
able  to  comply  with  the  regulation  and 
the  exemption  provides  only  temporary 
relief  from  the  applicable  regulation. 
As  noted  by  the  Commission  in  the 
Supplementary  Information 
accompanying  the  proposed  rule,  there 
are  several  reasons  for  concluding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provision  of  S  50.54(w)  will 
not  adversely  affect  protection  of  public 
health  and  safety.  First,  during  the 
period  of  delay,  the  Ucensee  will  still  be 
required  to  carry  $180  million  insurance. 
This  is  a  substantial  amount  of  coverage 
that  provides  a  significant  financial 
cushion  to  licensees  to  decontaminate 
and  clean  up  after  an  accident  even 
without  the  prioritization  and 
trusteeship  provisions.  Second,  nearly 
75%  of  the  required  coverage  is  already 
prioritized  under  the  decontamination 
liability  and  excess  property  insurance 
language  of  the  Nuclear  Electric 
Insurance  Umited-II  policies.  Finally, 
there  is  only  an  extremely  small 
probability  of  a  serious  accident 
occurring  during  the  exemption  period. 
Even  if  a  serious  accident  giving  rise  to 
substantial  insurance  claims  were  to 
occur,  NRC  would  be  able  to  take 
appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  healdi  and  safety  and  the 
environment. 


IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that  (1)  a  temporary  exemption  as 
described  in  Section  III  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  pubhc  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security  and  (2)  in  this  case,  special 
circumstances  are  present  as  described 
in  Section  III.  Therefore,  the 
Commission  hereby  grants  the  following 
exemption: 

Philadelphia  Electric  Company  is  exempt 
from  the  requirements  of  10  CFR 
50.54{w)(5)(i)  until  the  completion  of  the 
pending  rulemaking  extending  the 
implementation  date  specified  in  10  CFTt 
50.54(w)(5)(i),  but  not  later  than  April  1, 1989. 
Upon  completion  of  such  rulemaking  the 
license  shall  comply  with  the  provisions  of 
such  rule. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  envirorunental  impact. 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  November  19ea 
Gary  M.  Holaltan. 

Acting  Director,  Division  of  Reactor 
Projects— III  IV.  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 
[VR  Doc.  88-27218  Filed  11-23-88;  8:45  am] 
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(Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
Yortq  (James  A.  FitzPatrick  Nuclear 
Power  Plant);  Exemption 

1 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-59, 
which  authorizes  operation  of  the  James 
A.  FitzPatrick  Nuclear  Power  Plant  (the 
facility).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations  and  Orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Oswego 
County.  New  York. 

n 

Section  III.D.(a]  of  Appendix  J  to  10 
CFR  Part  50  requires  that  a  Type  A 
Primary  Contaimnent  Integrated  Leak 
Rate  Test  (PCILRT)  be  performed  at 
approximately  equal  intervals  during 
each  10-year  service  period.  Section 
III.A.6(a)  of  Appendix  J  to  10  CFR  Part 


50  requires  that  if  any  periodic  Type  A 
test  fails  to  meet  the  applicable 
acceptance  criteria,  a  review  of  the  test 
schedule  be  performed  and  approved  by 
the  Commission.  Section  III.A.6(b)  of 
Appendix  J  requires  that  if  two 
consecutive  periodic  Type  A  tests  fail  to 
meet  the  applicable  acceptance  criteria, 
a  Type  A  test  shall  be  performed  at  each 
subsequent  refueling  outage  or 
approximately  every  18  months, 
whichever  comes  first,  until  two 
consecutive  Type  A  tests  meet  the 
acceptance  criteria  given  in  Section 
III.A.5(b). 

Section  IV.A  of  Appendix  ]  to  10  CFR 
Part  50  requires  that  a  Type  A,  B  or  C 
leak  test,  as  applicable,  must  be 
performed  following  any  major 
modification  or  replacement  of  a 
component  which  is  part  of  the  primary 
containment  boundary. 

The  licensee  has  determined  that  the 
Type  A  tests  performed  during  the  last 
three  refueling  outages  (1982, 1985,  and 
1967)  for  the  "as  found"  condition,  failed 
to  meet  the  acceptance  criteria  as  a 
result  of  excessive  leakage  observed 
from  the  pathways  of  the  Type  B  and  C 
Local  Leak  Rate  Tests  (LLRT).  The  study 
showed  that,  historically,  certain 
containment  isolation  valves  (CIVs) 
have  repeatedly  failed  their  LLRT.  As  a 
result,  the  licensee  concluded  that  the 
most  effective  approach  to  eliminate  the 
excessive  leakage  was  to  develop  a 
Corrective  Action  Plan  (CAP)  using  the 
guidance  given  in  the  NRC  Information 
Notice  85-71.  dated  August  22, 1985,  in 
lieu  of  the  increased  test  frequency 
required  by  Section  ni.A.6(b)  of 
Appendix  J  to  10  CFR  Part  50.  Therefore, 
an  exemption  from  this  requirement  is 
required. 

The  CAP  developed  by  the  licensee 
recommended  replacement  of  33  CIVs, 
21  during  the  current  outage  and  12 
during  the  1990  outage.  The  valves  are 
being  replaced  with  valves  that  have 
better  leakage  characteristics,  are  easier 
to  maintain,  are  expected  to  eliminate 
the  previous  failures  and  correct  the 
bulk  of  the  problem,  and  will  be  tested 
per  the  LLRT  program  when  replaced. 
The  12  valves  scheduled  to  be  replaced 
during  the  1990  outage  have  acceptable 
leakage  rates  based  on  the  tests 
performed  during  the  present  refueling 
outage.  The  CAP  has  shown  that  they 
are  likely  to  perform  their  intended 
function. 

As  part  of  the  CAP,  the  licensee  has 
purchased  a  main  steam  isolation  valve 
seat  maintenance  tool  from  the  valve 
manufacturer,  plant  mechanics  have 
received  training  in  conducting  leak 
repairs  from  the  valve  vendors,  and  an 
apprenticeship  program  certified  by 
INPO  has  been  implemented. 


Also,  as  part  of  the  CAP,  a  manual 
valve  in  the  High  Pressure  Coolant 
Injection  (HPCI)  System  turbine  exhaust 
to  the  suppression  chamber  was 
replaced.  Because  of  the  piping 
configuration  and  since  a  LLRT 
boundary  cannot  be  created,  the  weld 
attaching  the  inboard  side  of  the  valve 
to  the  containment  penetration  cannot 
be  pressure  tested  as  required  by 
Section  IV.A  of  Appendix  J  to  10  CFR 
Part  50.  Therefore,  an  exemption  from 
this  regulation  is  required. 

The  licensee  has  submitted  an 
alternate  testing  program  consisting  of 
100  percent  radiography  and  dye 
penetrant  or  magnetic  particle  tests  to 
ensure  the  leak  tightness  of  the  welds 
and  the  structural  integrity  and  leak 
tightness  of  the  piping. 

Our  Safety  Evaluation  supporting 
these  Exemptions  is  dated  November  16, 
1988. 

in 

In  this  case,  the  licensee's  CAP  to 
eliminate  the  root  cause  of  the 
successive  Type  A  PCILRT  test  failures, 
and  the  improved  valve  maintenance 
program,  will  provide  the  equivalent 
level  of  protection  as  that  provided  by 
the  Type  A  test.  Therefore,  the 
Commission's  staff  finds  that  there  are 
special  circumstances  in  this  case  which 
satisfy  the  standards  of  10  CFR 
50.12(a)(2)(ii). 

Also,  in  this  case,  the  licensee's  non- 
destructive examination  of  welds  for  the 
HPCI  tuxbine  exhaust  isolation  valve 
will  provide  the  equivalent  level  of 
protection  as  that  provided  by  the  Type 
B  or  C  LLRT.  Therefore,  the 
Commission's  staff  finds  that  there  are 
special  circumstances  in  this  case  which 
satisfy  the  standards  of  10  CFR 
50.12(a)t2)(ii). 

IV 

As  discussed  above,  the  underlying 
purpose  of  the  requirements  of  Section 
III.A.6(b)  of  Appendix  J  to  10  CFR  Part 
50  is  to  ensure  the  integrity  of  the 
primary  containment  and  its 
penetrations.  The  underlying  purpose  is 
achieved  and  served  by  the  replacement 
and  testing  program  developed  by  the 
licensee.  Also,  the  underlying  purpose  of 
the  requirements  of  Section  IV.A  of 
Appendix  J  to  10  CFR  Part  50  is  to 
ensure  that  the  primary  containment 
integrity  is  not  compromised  when 
replacing  components  which  form  part 
of  the  boundary.  In  the  case  of  the  HPCI 
exhaust  valve,  this  is  achieved  and 
served  by  the  non-destructive  tests 
which  were  performed. 


Accordingly,  the  Commissionhas 
determined  that  pursuant  to  10  CFR 
50.12(a),  the  exemptions,  as  described  in 
Section  III,  are  authorized  by  law  and 
will  not  present  an  undue  risk  to  the 
public  health  and  safety  and  are 
consistent  with  common  defense  and 
security,  and  special  circumstances  are 
present  for  the  exemptions,  in  that 
application  of  the  regulation  in  these 
particular  circimistances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Section  III.A.6(b)  and 
Section  IV.A  of  Appendix  J  to  10  CFR 
Part  50.  Therefore,  the  Commission 
hereby  grants  the  exemption  from 
Section  III.A.6(b)  and  Section  IV.A  to 
allow  satisfactory  implementation  of  the 
FitzPatrick  Corrective  Action  Plan 
associated  with  containment  isolation 
valves  to  fulfill  the  requirement  of 
increased  Type  A  tests  and  the 
satisfactory  results  from  the  non- 
destructive tests  conducted  on  the  welds 
for  the  HPCI  turbine  exhaust  valve  to 
fulfill  the  requirements  of  a  Type  B  or  C 
Test. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  46135). 

This  Exemption  is  effective  upon 
issuance  and  is  appUcable  for  the 
operating  cycle  following  startup  from 
the  1988  refuel  outage. 

Dated  at  Rockville.  Maryland,  this  16fh  day 
of  November.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects,  I/ll. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  88-27219  Filed  11-23-88;  8:45  am) 

BILUNG  CODE  759(M>1-II 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Board  of  Directors;  IMeeting 

agency:  Pennsylvania  Avenue 
Development  Corporation. 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces  a 
forthcoming  meeting  of  the  Board  of 
Directors. 

DATE:  The  meeting  will  be  held 
Wednesday,  December  7, 1988.  at  10:00 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Postmaster  General's  Suite.  Third 
Floor,  Post  Office  Building,  1200 
Permsylvania  Avenue  NW.,  Washington, 
DC. 


47786 


Federal  Register  /  Vol.  53.  No.  227  /  Friday.  November  25.  1988  /  Notices 


Federal  Regigter  /  Vol.  53.  No.  227  /  Friday.  November  25.  1988  /  Notices  47787 


SUPPlfMENTARV  INFORMATION:  This 

meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901. 
and  is  open  to  the  public. 

Date:  November  16, 1988. 
M.  |.  Brodie. 

Executive  Director. 

(FR  Doc.  88-27233  Filed  11-23-88;  8:45  am] 

BILUNG  CODE  7«30-01-«l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  IC-16643;  (811-3424)1 

Bullock  Aggressive  Growth  Shares, 
Inc^  Application 

November  18, 1988 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  de- 
registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Bullock  Aggressive  Growth 
Shares.  Inc. 

Relevant  1940  Act  Section: 
Application  filed  pursuant  to  section  8(f) 
and  Rule  6f-l. 

Summary  of  Application:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Date:  The  application  was  filed 
on  October  18. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  13. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549: 
Applicant.  1345  Avenue  of  the  Americas. 
New  York.  NY  10105. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  C.  Mira.  Staff  Attorney  (202) 
272-3047.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 


Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-^300). 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Mar>'land  corporation  and  on  March  22, 
1982,  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  1940  Act 
to  register  as  an  open-end.  diversified 
management  investment  company. 
Applicant  also  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  ("1933  Act")  with  respect  to  a 
public  offering  of  Applicant's  common 
stock.  Applicant's  1933  Act  registration 
statement  became  effective  on 
November  8, 1982.  and  its  initial  public 
offering  commenced  shortly  thereafter. 

2.  On  November  17. 1986.  Applicant's 
Board  of  Directors  approved  (i)  the  sale 
of  substantially  all  the  assets  of 
Applicant  to  Surveyor  Fund.  Inc.  (File 
No.  811-1415)  in  exchange  for  shares  of 
common  stock  of  Surveyor  Fund.  Inc.  to 
be  distributed  to  Applicant's 
shareholders  on  the  basis  of  their 
relative  net  asset  values  per  share,  and 
(ii)  the  subsequent  dissolution  of 
Applicant.  The  Agreement  and  Plan  of 
Reorganization  and  Liquidation  and  the 
terms  of  the  reorganization  are  set  forth 
in  the  Form  N-14  registration  statement 
fded  with  the  SEC  on  December  24. 1986 
(File  No.  33-11092).  On  January  29. 1987. 
a  Prospectus/Proxy  Statement  forming  a 
part  of  said  registration  statement  was 
mailed  to  Applicant's  shareholders  of 
record.  On  February  27. 1987.  at  a 
meeting  duly  called  and  held,  the 
shareholders  of  Applicant  approved  the 
reorganization  and  subsequent 
dissolution  of  Applicant.  Pursuant  to  the 
Agreement  and  Plan  of  Reorganization 
and  Liquidation,  on  March  16, 1987, 
Applicant  transferred  all  its  assets  to 
Sur\'eyor  Fund.  Inc.  in  exchange  for 
shares  of  common  stock  of  Surveyor 
Fund,  Inc.  All  shares  of  Surveyor  Fund, 
Inc.  received  by  Applicant  were 
thereafter  distributed  to  Applicant's 
shareholders  in  liquidation. 

3.  Applicant  states  that  it  does  not 
currently  have  any  shareholders;  it  does 
not  have  any  assets  or  liabilities;  it  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  and  it  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  Applicant 
filed  Articles  of  Dissolution  with  the 
State  of  Maryland  terminating  its 
existence  as  a  Maryland  corporation. 
The  Article  of  Dissolution  became 
effective  upon  filing. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(re  Doc.  88-27254  Filed  11-23-88;  8:45  am| 
BtLUNG  COOC  M10-01-M 

[Rel.  No.  IC-16644;  (811-2985)1 

Bullock  High  Income  Shares,  Inc^ 
Application 

November  18. 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  de- 
registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Bullock  High  Income 
Shares.  Inc. 

Relevant  1940  Act  Section: 
Application  filed  pursuant  to  section  8(0 
and  Rule  8f-l. 

Summary  of  Application:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Date:  The  application  was  filed 
on  October  18. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  13, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC.  along  with  proof  of  serv  ice  by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549; 
Applicant,  1345  Avenue  of  the  Americas, 
New  York.  NY  10105. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  C.  Mira.  Staff  Attorney  (202) 
272-3047.  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 


Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Maryland  corporation  and  on  January 
11, 1980.  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  1940  Act 
to  register  as  an  open-end,  diversified 
management  investment  company. 
Applicant  also  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  ("1933  Act")  with  respect  to  a 
public  offering  of  Applicant's  common 
stock.  Applicant's  1933  Act  registration 
statement  became  effective  on  May  20. 
1980,  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  On  November  17. 1986,  Applicant's 
Board  of  Directors  approved  (i)  the  sale 
of  substantially  all  the  assets  of 
Applicant  to  the  High- Yield  portfolio  of 
Alliance  Bond  Fund  (File  No.  811-2383) 
in  exchange  for  sharss  of  beneficial 
interest  of  the  High- Yield  portfolio  of 
Alliance  Bond  Fund  to  be  distributed  to 
Applicant's  shareholders  on  the  basis  of 
their  relative  net  asset  values  per  share, 
and  (ii)  the  subsequent  dissolution  of 
Applicant.  The  A^ement  and  Plan  of 
Reorganization  and  Liquidation  and  the 
terms  of  the  reorganization  are  set  forth 
in  the  Form  N-14  registration  statement 
filed  with  the  SEC  on  December  22, 1986 
(File  No.  33-10826).  On  January  29, 1987. 
a  Prospectus/Proxy  Statement  forming  a 
part  of  said  registration  statement  was 
mailed  to  Applicant's  shareholders  of 
record.  On  February  27, 1987.  at  a 
meeting  duly  called  and  held,  the 
shareholders  of  Applicant  approved  the 
reorganization  and  subsequent 
dissolution  of  Applicant.  Pursuant  to  the 
Agreement  and  Plan  of  Reorganization 
and  Liquidation,  on  March  16, 1987. 
Applicant  transferred  all  its  assets  to 
the  High-Yield  portfolio  of  Alliance 
Bond  Fund  in  exchange  for  shares  of 
beneficial  interest  of  the  High- Yield 
portfolio  of  Alliance  Bond  Fund.  All 
shares  of  the  High- Yield  portfolio  of 
Alliance  Bond  Fund  received  by 
Applicant  were  thereafter  distributed  to 
Applicant's  shareholders  in  liquidation. 

3.  Applicant  states  that  it  does  not 
currently  have  any  shareholders;  it  does 
not  have  any  assets  or  liabilities;  it  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  and  it  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  On  August 
28, 1987,  Applicant  filed  Articles  of 
Dissolution  with  the  State  of  Maryland 
terminating  its  existence  as  a  Maryland 
corporation.  The  Articles  of  Dissolution 
became  effective  upon  filing. 


For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonathu  G.  Katz. 
Secretary. 

[FR  Doc.  88-27255  Filed  11-23-88;  8:45  am] 
BiLUNO  CODE  tOIO-OI-M 


[Rel.  No.  IC-16645;  (81 1-4223)) 

Bullock  U.S.  Government  Income 
Shares  Inc.,  Appllcatton 

November  18, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  application  for  De- 
Registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Bullock  U.S.  CJovemment 
Income  Shares  Inc. 

Relevant  1940  Act  Section: 
Application  filed  pursuant  to  section  8(f) 
and  Rule  8f-l. 

Summary  of  Application:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act 

Filing  Date:  The  application  was  filed 
on  October  18, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  13. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549; 
Applicant,  1345  Avenue  of  the  Americas, 
New  York,  NY  10105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Mira,  Staff  Attorney  (202) 
272-3047,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
applicafion;  the  complete  apphcation  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 


Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Maryland  corporation  and  on  February 
7. 1985,  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  1940  Act 
to  register  as  an  open-end,  diversified 
management  investment  company. 
Applicant  also  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  ("1933  Act")  with  respect  to  a 
public  offering  of  Applicant's  common 
stock.  Applicant's  1933  Act  registration 
statement  because  effective  on  May  24, 
1985,  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  On  November  17. 1988.  Applicant's 
Board  of  Directors  approved  (i)  the  sale 
of  substantially  all  the  assets  of 
Applicant  to  the  U.S.  Government 
portfolio  of  Alliance  Bond  Fund  [File  No. 
811-2383)  in  exchange  for  shares  of 
beneficial  interest  of  the  U.S. 
(Government  portfolio  of  Alliance  Bond 
Fimd  to  be  distributed  to  Applicant's 
shareholders  on  the  basis  of  their 
relative  net  asset  values  per  share,  and 
(ii)  the  subsequent  dissolution  of 
Applicant.  The  Agreement  and  Plan  of 
Reorganization  and  Liquidation  and  the 
terms  of  the  reorganization  are  set  forth 
in  the  Form  N-14  registration  statement 
filed  with  the  SEC  on  December  22, 1986 
(File  No.  33-10827).  On  January  29, 1987. 
a  Prospectus/Proxy  Statement  forming  a 
part  of  said  registration  statement  was 
mailed  to  Applicant's  shareholders  of 
record.  On  February  27. 1987.  at  a 
meeting  duly  called  and  held,  the 
shareholders  of  Applicant  approved  the 
reorganization  and  subsequent 
dissolution  of  Applicant  Pursuant  to  the 
Agreement  and  Han  of  Reorganization 
and  Liquidation,  on  March  16, 1987,  . 
Applicant  transferred  all  its  assets  to       U 
the  U.S.  Government  portfolio  of 
Alliance  Bond  Fund  in  exchange  for 
shares  of  beneficial  interest  of  the  U.S. 
Government  portfolio  of  Alliance  Bond 
Fund.  All  shares  of  the  U.S.  Government 
portfolio  of  Alliance  Bond  Fund  received 
by  Applicant  were  thereafter  distributed 
to  Applicant's  shareholders  in 
liquidation. 

3.  Applicant  states  that  it  does  not 
currently  have  any  shareholders;  it  does 
not  have  any  assets  or  liabilities;  it  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  and  it  does 
nut  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  On  August 
28, 1987.  Applicant  filed  Articles  of 
Dissolution  with  the  State  of  Maryland 
terminating  its  existence  as  a  Maryland 
corporation.  The  Articles  of  Dissolution 
became  effective  upon  filing. 

I 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
(onathan  G.  Katz, 
Secretary. 
[FR  Doc.  68-27256  Filed  11-23-88:  8:45  am] 

BILUNQ  CODE  MIO-OI-W 


SMALL  BUSINESS  ADMINISTRATION 
[Proposed  Ucense  No.  04/04-0247] 

Sigma  Capital  Corp^  Application  for 
License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provision  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15 U.S.C.  661  et seq]  has  been 
filed  by  Sigma  Capital  Corp.; 
(Applicant),  1515  North  Federal 
Highway,  Suite  210,  Boca  Raton.  Florida 
33432  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1988). 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Per- 

centage 

Name 

Position 

o< 
shares 
owned 

Alvin  Sctiwartz,  1501/03 

President  and 

12  75 

Boca  West  Drivo. 

Chaimtan  o< 

Boca  Raton,  Florida 

the  Board. 

33431. 

Henry  Margolis.  7539 

Vice  President 

12.75 

Sterra  Drive  East, 

and  Director. 

Boca  Raton,  Florida 

33433. 

M.  James  Spitzer,  Jr.,  15 

Secretary  and 

5 

St.  Lukes  Place,  New 

Director. 

York.  New  Yortt  10014. 

Leonard  Lichter,  3 

Treasurer  and 

12.75 

Spanish  Cove  Road. 

Director. 

Larchmont  New  York 

10538. 

No  other  person  intends  to  own  as 
much  as  10  percent  of  the  Applicant. 

The  Company  is  to  be  managed  full- 
time  by  Mr.  Alvin  Schwartz. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  Florida  and 
southeastern  part  of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
in  general  business  reputation  and 
character  of  the- proposed  owners  and 
management,  and  the  probability  of 


successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441  "L"  Street 
NW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Boca  Raton,  Florida  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  18. 1988. 

Rolwrt  G.  Lineberry. 

Deputy  Associate  Administrator  for 

Investment 

[FR  Doc.  88-27171  Filed  11-23-88;  8:45  amj 

BILLING  CODE  B025-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

IDocket  S-839] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Application  To  Provide  a  TR  13/22 
Dual  Service 

Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes).  by  application  dated  November 
3, 1988.  has  requested  an  amendment  to 
Appendix  A  of  Operating-Differential 
Subsidy  Agreement  (ODSA),  Contract 
MA/MSB-451,  to  provide  a  Trade  Route 
(TR)  13/22  (U.S.  Gulf-South  Atlantic/ 
Mediterranean.  Black  Sea.  and  Far  East) 
dual  service. 

In  Lykes"  current  operating- 
differential  subsidy  (ODS)  contract, 
there  is  a  dual  ser\  ice  privilege  on  Lines 
D  (TR  22)  (U.S.  Gulf-Far  East)  and  Line  E 
(U.S.  Gulf-South  and  East  Africa)  (TR 
15-B).  Lykes  states  that  this  has  resulted 
in  a  better  utilization  of  Lykes'  vessels, 
which  were  often  returning  to  the  U.S. 
Gulf  on  Line  E  in  ballast  for  lack  of 
inbound  cargo.  It  has  also  permitted 
Lykes  to  serve  the  Line  D  berth  with 
more  frequent  sailings. 

According  to  Lykes,  a  similar  situation 
exists  in  the  Mediterranean  on  Lykes' 
Line  C  (TR  13)  service.  Rather  than 
returning  to  the  U.S.  Gulf  in  ballast, 
some  Line  C  voyages  could  continue 
through  the  Red  Sea  to  the  Far  East  for 
cargo  discharge  and/or  loading 
operations.  In  this  way  the  Far  East  berth 
could  be  more  frequently  served. 


Because  of  this  situation,  Lykes  has 
requested  an  amendment  to  its  ODS 
Agreement  MA/MSB-451  allowing  a 
dual  service  privilege  on  its  Line  C  and 
Line  D  services.  Just  as  in  its  current 
dual  service  privilege  on  Lines  D  and  E. 
Lykes  has  requested  that  such  sailings 
count  toward  the  minimum  and 
maximum  sailing  requirement  specified 
for  both  services. 

Lykes  believes  that  such  a  privilege 
would  provide  several  advantages 
among  them  being  that  it  provides  Lykes 
with  more  operating  flexibility  and 
efficiency  so  that  Lykes  can  compete 
more  effectively  with  foreign  carriers. 
Also  it  does  not  involve  an  increase  in 
ships  or  geographical  area  or  an 
increase  in  the  number  of  sailings 
authorized  under  the  ODSA,  but  rather 
amounts  to  a  simple  realignment  of 
service,  and  consequently  no  budgetary 
increase  in  subsidy.  Finally,  Lykes  feels 
that  it  is  in  keeping  with  the  purposes 
and  policies  of  the  Merchant  Marine 
Act,  1936,  as  amended,  in  that  it  helps 
Lykes  maintain  regular  U.S.-flag  berth 
service  in  the  two  service  areas  and 
possibly  increase  U.S.-flag  participation. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  tripicate 
with  the  Secretary,  Maritime 
Administration.  Room  7300.  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
December  12, 1988.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Subsidy  Board  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies)) 

By  Order  of  the  Maritime  Subsidy  Board. 
Date:  Novemtier  21, 1988. 

James  E.  Saari, 

Secretary. 

[FR  Doc.  88-27283  Filed  11-23-88:  8:45  am] 
BILLINO  COOE  4t10-t1-M 


Federal  Register  /  Vol.  53,  No.  227  /  Friday,  November  25,  1988  /  Notices 


47789 


(Docket  S-e40] 

Intent  To  Consider  a  Change  in 
Subsidy  Contracts  Regarding  ttie  Non- 
Subsidized  Carriage  of  Dry  Bulk 
Preference  Cargo  by  Subsidized  Bulk 
Vessels 

The  Maritime  Subsidy  Board  (Board) 
intends  to  consider  a  change  in  its 
operating-differential  subsidy  contracts 
regarding  restrictions  on  the  non- 
subsidized  carriage  of  dry  bulk 
preference  cargoes  by  subsidized  bulk 
vessels. 

On  February  28, 1986,  the  Board 
issued  a  Final  Opinion  and  Order, 
Docket  S-764,  in  the  matter  of  requests 
by  subsidized  operators  for  amendments 
of  their  operating-differential  subsidy 
agreements  (ODSA's)  to  allow  carriage 
of  dry  bulk  preference  cargo  on  a  non- 
subsidized  basis  at  fair  and  reasonable 
rates  for  U.S.-flag  commercial  vessels.  In 
Docket  S-764,  the  Board  determined  that 
to  ensure  efficient  operation  and 
utilization  of  the  subsidized  vessels,  the 
larger  vessels  of  82,200-91,800  DWT 
should  be  required  to  carry  parcels  of 
not  less  than  55,000  tons  and  the  other 
applicants'  ships  of  32,000-39,700  DWT 
should  be  required  to  carry  parcels  of 


not  less  than  25,000  tons.  Since  the 
Board  issued  its  decision  in  Docket  S- 
764,  dry  bulk  vessels  of  63.000  DWT 
have  applied  to  carry  preference  cargo 
without  subsidy.  That  application  was 
noticed  in  the  Federal  Register  for 
comment  on  May  6, 1988  (53  FR  16334). 
Docket  S-828,  and  the  time  for 
comments  on  that  application  has 
passed. 

The  Board  in  considering  this  matter 
is  concerned  that  this  minimum  tonnage 
requirement,  in  practice,  may  have 
resulted  in  an  unintended  increase  in  the 
cost  to  the  Government  for  the  carriage 
of  certain  preference  cargoes  and  that  it 
may  also  be  an  unnecessary  and 
undesirable  restraint  on  competition  and 
vessel  utilization  by  U.S.-flag  bulk 
vessel  operators. 

As  a  result  of  these  concerns,  the 
Board  intends  to  consider  the 
elimination  of  the  minimum  parcel  size 
requirement  in  existing  operating- 
differential  subsidy  contracts  for  bulk 
operators  when  operating  without 
subsidy  in  the  preference  trades.  The 
Board  invites  written  comments  on  this 
proposal.  Specifically,  the  Board  invites 
comments  on  four  issues:  (1)  The 
competitive  impact  of  the  current 


minimum  parcel  size  requirements.  (2) 
the  cost  implications  of  those 
requirements  to  the  Government  for  the 
carriage  of  preference  cargoes.  (3)  the 
effects  of  total  elimination  of  the 
minimum  parcel  size  requirement.  (4)  the 
effects  of  maintenance  of  a  minimum 
parcel  size  requirement  while  permitting 
the  carriage  of  additional  parcels  of  dry 
bulk  preference  cargoes  of  any  size  once 
the  minimum  requirement  is  met,  and  (5) 
alternatives  to  the  maintenance  of  a 
minimum  parcel  size  requirement. 
Interested  parties  are  invited  to 
submit  comments  (original  and  ten 
copies)  to  the  Secretary  Maritime 
Subsidy  Board,  Maritime 
Administration,  Room  7300  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590  by  close  of 
business  on  December  14, 1988. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies)) 

By  Order  of  the  Maritime  Subsidy  Board 
lames  E.  Saari, 
Secretary. 

[FR  Doc.  88-27154  Filed  11-23-88;  8:45  am) 
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Sunshine  Act  Meetings 


This   section   of  the   FEDERAL  REGISTER 
contains  notices  of  meetings  pubiished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.    L   94-409)    5   U.S.C.    552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  November  29, 

1988, 10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meeting*. 
Correction  and  Approval  of  Minutes. 


Eligibility  Report  for  Condidates  to  Receive 
Presidential  Primary  Matching  Funds. 

Draft  AO  1968-46:  Terry  A.  Montagne.  on 

behalf  of  Collins  Foods  International. 

inc. 
Draft  AO  1987-31;  Terry  Claassen  on  behalf 

of  the  Chicago  Board  Options  Exchange. 
Revised  Notice  of  Proposed  Rulemaking  on 

Debt  Settlements  (11  CFR  Part  116). 
Administrative  Matters 

DATE  AND  TIME:  Thursday,  December  1, 

1988  at  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC. 

status:  This  meeting  will  be  closed  to 

the  public. 


Federal   Register 

Vol.  53,  No.  227 

Friday,  November  25,  1988 


Items  To  Be  Discussed 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. ' 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc  88-27306  Filed  11-22-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial   corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  approphate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction;  Lalce  Ouacliita,  AR 

Correction 

In  the  issue  of  Wednesday,  November 
2, 1988,  on  page  44214  in  the  third 
column,  a  correction  to  FR  Doc.  88-25405 
appeared.  The  eighth  item  was 
inaccurately  printed  and  should  have 
appeared  as  follows: 


8.  On  page  5612,  in  the  second  column, 
TlS,  R23W.  Section  30  should  read:  Pt. 


S'/^SWy4  above  610',  Pt.  SWV4SEV4 
above  610',  Pt.  NEViSW'A  above  610', 

BILUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER89-38-000,  et  ai.] 

New  England  Power  Company  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Filings 

Correction 

In  notice  document  88-26198  beginning 
on  page  45813  in  the  issue  of  Monday, 
November  14, 1988,  make  the  following 
corrections: 

1.  On  page  45813,  in  the  third  column, 
in  filing  No.  5,  the  Docket  No.  should 
read  '•ER89-39-000". 

2.  on  page  45816,  in  the  first  column,  in 
filing  No.  19,  the  Docket  No.  should  read 
"EF89-2061-000". 

BILUNG  CODE  1505-01-0 


1988 


UMI 


1988 


UMI 


Friday 

November  25,  1988 
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Environmental 
Protection  Agency 

Premanufacture  Notices;  Monthly  Status 
Report  for  August  1988 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53109;  FRL-3466-71 

Premanufacture  Notices  Monttity 
Status  Report  for  August  1988 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
August  1988. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4.00  p.m.,  Monday  thru  Friday, 
excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"[OPTS-53109]"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substance. 
Environmental  Protection  Agency,  Rm. 
1^100,  401  M  Street  SW..  Washington, 
DC  20460.  (202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  {TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611,  401  M 
Street  SW.,  Washington.  DC  20460,  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  August;  (b)  PMNs 
received  previous  and  still  under  review 
at  the  end  of  August;  (c)  PMNs  for  which 
the  notice  review  period  has  ended 
during  August;  (d)  chemical  substances 
for  which  EPA  has  received  a  notice  of 
commencement  to  manufacture  during 
August;  and  (e)  PMNs  for  which  the 
review  period  has  been  suspended. 
Therefore,  the  August  1988  PMN  Status 
Report  is  being  published. 


Date:  October  13, 1988. 
Steven  Newburg-Rinn. 

Chief,  Public  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances. 

Premanufacture  Notice  Monthly  Status 
Report— August  1988 

I.  187  Pbemanifactube  Notices  and 
Exemption  Requests  Received  Dveino 
THE  Month 


PMN  No. 


P  88-1744 
P  88-1745 
P  88-1746 
P  88-1747 
P  88-1748 
P  88-1749 
P  88-1750 
P  88-1751 
P  88-1752 
P  88-1753 
P  88-1754 
P  88-1755 
P  88-1756 
P  88-1757 
P  88-1758 
P  88-1759 
P  88-1760 
P  88-1761 
P  88-1762 
P  88-1763 
P  88-1764 
P  88-1765 
P  88-1766 
P  88-1767 
P  88-1768 
P  88-1769 
P  88-1770 
P  88-1771 
P  88-1772 
P  88-1773 
P  88-1774 
P  88-1775 
P  88-1776 
P  88-1778 
P  88-1779 
P  88-1780 
P  88-1781 
P  88-1782 
P  88-1783 
P  88-1784 
P  8&-1785 
P  88-1786 
P  88-1787 
P  88-1788 
P  88-1789 
P  88-1790 
P  88-1791 
P  88-1792 
P  88-1793 
P  88-1794 
P  88-1795 
P  88-1796 
P  88-1797 
P  88-1798 
P  88-1799 
P  88-1800 
P8»-1801 
P  88-1802 
P  88-1803 
P  88-1804 
P  88-1805 
P  88-1806 
P  88-1807 
P8ft-1808 
P  88-1809 
P  88-1810 
P  88-1811 
P  88-1812 
P  88-1813 


P  88-1814 
P  88-1815 
P  88-1816 
P  88-1817 
P  88-1818 
P  88-1619 
P  88-1820 
P  88-1821 
P  88-1822 
P  88-1824 
P  88-1825 
P  88-1826 
P  88-1827 
P  88-1828 
P  88-1829 
P  88-1830 
P  88-1831 
P  86-1832 
P  88-1833 
P  88-1834 
P  88-1835 
P  88-1836 
P  88-1837 
P  88-1838 
P  88-1839 
P  88-1840 
P  88-1841 
P  88-1842 
P8&-1843 
P  88-1844 
P  88-1845 
P  88-1846 
P  88-1847 
P  88-1848 
P  88-1849 
P  88-1850 
P  88-1851 
P  88-1852 
P  88-1853 
P  88-1854 
P  88-1855 
P  88-1858 
P  88-1857 
P  88-1858 
P  88-1859 
P  88-1860 
P  88-1861 
P  88-1862 
P  88-1863 
P  88-1864 
P8fr-1865 
P  88-1866 
P  88-1867 
P  88-1868 
P  88-1869 
P  88-1870 
P  88-1871 
P  88-1872 
P  88-1873 
P  88-1874 
P  88-1875 
P  88-1878 
P  88-1877 
P  88-1878 
P  88-1879 
P  88-1880 
P  88-1881 
P  88-1882 
P  88-1883 


P  88-1884 
P  88-1885 
P  88-1886 
P  88-1887 
P  88-1888 
P  88-1889 
P  88-1890 
P  88-1891 
P  88-1892 
P8»-1893 
P  88-1894 
P  88-1895 
P  88-1896 
P  88-1897 
P  88-1898 
P  88-1899 
P  88-1900 
P  88-1901 
P  88-1902 
P  88-1903 
P  88-1904 
P  88-1905 
P  88-1906 
P  88-1907 
P  88-1908 


P  88-1909 
P  88-1910 
P  88-1911 
P8ft-1912 
P  88-1913 
P  88-1914 

Y  88-0235 

Y  88-0236 

Y  88-0237 

Y  88-0238 

Y  88-0239 

Y  88-0240 

Y  86-0241 

Y  86-0242 

Y  88-0243 

Y  86-0244 

Y  88-0245 

Y  88-0246 

Y  88-0247 

Y  88-0248 

Y  88-0249 

Y  88-0250 

Y  88-0251 

Y  88-0252 


IL  25»5  PREMANlJFACTIiBE  NOTICES 

Received  Pkeviously  and  Still  Undeb 
Review  at  the  End  of  the  Month 


PMN  No. 


P  83-0669 
P  85-0216 
P  85-0535 
P  85-0536 
P  85-0619 
P  85-0718 
P8&-0941 
P8&-0065 
P86-006e 
P  86-0067 
P  86-0092 
P  86-0294 
P  86-0295 
P  86-0592 
P  86-1078 
P  86-1189 
P  86-1235 
P  86-1602 
P  86-1603 
P  86-1604 
P  86-1607 
P  87-0057 
P  87-0058 
P  87-0059 
P  87-0068 
P  87-0105 
P  87-0197 
P  87-0198 
P  87-0199 
P  87-0200 
P  87-0201 
P  87-0323 
P  87-0326 
P  87-0770 
P  87-0794 
P  87-0930 
P  87-0931 
P  87-0963 
P  87-0973 
P  87-1028 
P  87-1066 
P  87-1104 
P  87-1192 
P  87-1226 
P  87-1227 
P  87-1273 
P  87-1337 
P  87-1379 
P  87-1417 
P  87-1436 
P  87-1437 
P  87-1542 
P  87-1546 


P  87-1547 
P  87-1548 
P  87-1549 
P  87-1555 
P  87-1673 
P  87-1676 
P  87-1677 
P  87-1679 
P  87-1680 
P  87-1694 
P  87-1759 
P  87-1769 
P  87-1770 
P  87-1787 
P  87-1872 
P  87-1879 
P  87-1881 
P  87-1882 
P  88-0049 
P8S-0083 
P  88-0134 
P  88-0138 
P  88-0156 
P  88-0157 
P  88-0182 
P  88-0195 
P  88-0225 
P  88-0275 
P  88-0288 
P  88-0290 
P  88-0319 
P  86-0320 
P  88-0353 
P  88-0387 
P  88-0388 
P  88-0393 
P  86-0436 
P  88-0468 
P  88-0515 
P  88-0522 
P  88-0567 
P88-0568 
P  88-0576 
P  86-0598 
P  86-0602 
P8&-0606 
P88-0622 
P88-0658 
P  88-0671 
P  86-0701 
P  88-0715 
P  86-0726 
P  88-0792 
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P  88-0831 

P  88-1277                                    P  88-1694 

P  88-1732 

P  88-1381 

P  88-1457 

P88-0836 

P  88-1278                                    P  86-1697 

P  86-1735 

P  88-1382 

P  88-1458 

P  86-0637 

P  88-1293                                    P  88-ie«8 

P  88-1739 

P  68-1383 

P  88-1459 

P88-0854 

P  88-1303                                       P  88-1700 

P  88-1740 

P  86-1384 

P  88-1461 

P88-0862 

P  86-1304                                    P  88-1713 

P  88-1741 

P  88-1385 

P  86-1462 

P86-0664 

P  88-1367                                       P  88-1718 

P  88-1742 

P  88-1386 

P  88-1463 

P88-087S 

P  86-1370                                       P  88-1730 

P  88-1623 

P  86-1387 

P  88-1464 

P88-0884 

P  88-1375 

P  86-1388 

P  88-1465 

P88-0888 

P  88-1377                           III.  237  Pbkmanukactuek  Notices  and 

P  88-1389 

P  86-1467 

P88~0880 

P  88-1403                           Exemption  Reqi'est  fob  Which  the 

P  86-1390 

P  88-1466 

P88-0890 
P88-0684 

P  88^1425                           Notice  Review  Pebiod  Has  Ended 

P  88-1391 
P  88-1392 

P  86-1469 
P  86-1470 

PB8-0898 

P  88-1426                                       DuBINO  THE  MONTH  (EXPIBATION  OF  THE 

P  88-1303 

P  88-1472 

P86-0900 

P  88-1439                           Notice  Rbvtkw  Pbkiod  Does  Not  Sionift 

P  88-1394 

P  68-1474 

P88-091S 

P  88-1440                            That  the 

Chemical  Has  Bern  Added  to 

P  88-1395 

P  86-1475 

P88-0972 
P88-0981 

P^l«5                                       THE  INVKNTOBY) 

P  88-1396 
P  88-1397 

P  86-1476 

P  88-1477 

P88-0985 

P  86-1446 

PMN  No. 

P  88-1398 

»         P  86-1478 

P88-0997 

P  86-1460 

P  88-1399 

P  86-1479 

PB8-0998 

P  88-1466                                    P  86-1440 

P  88-1327 

P  86-1400 

P  66-1480 

P88-og9a 

P  88-1473                                       P  87-0641 

P  88-1328 

P  86-1401 

P  86-1481 

P88-100S 

P  68-1495                                       P  87-0642 

P  88-1329 

P  66-1402 

'      P  88-1482 

P  88-1080 

P  86-1506                                    P  87-0723 

P  88-1330 

P  88-1404 

P  86-1483 

P  88-1021 

P  86-1512                                       P  87-0971 

P  88-1331 

P  88-1405 

P  88-1484 

P  68-1035 

P  88-1514                                       P  87-1272 

P  88-1332 

P  86-1406 

P  88-1486 

P  88-1037 

P  86-1529                                    P  87-1318 

P  86-1333 

P  68-1407 

P  88-1487 

P  88-1063 

P  88-1540                                    P  87-1319 

P  88-1334 

P  88-1408 

P  86-1488      . 

P  88-1060 

P  86-1543                                    P  87-1813 

P  68-1335 

P  86-1410 

P  86-1486 

P  88-1070 

P  88-1559                                       P  87-1814 

P  86-1338 

P  86-1411 

P  88-1480 

P  86-1071 

P  88-1564                                    P  87-1830 

P  88-1337 

P  86-1412 

P  08-1401 

P88-11M 

P  86-1567                                  P  87-1865 

P  88-1338 

Pa»-1413 

P  86-1482 

P  88-1115 

P  88-1568                                    P  88-0179 

P  88-1339 

P  86-1414 

P  86-1483 

P  68-1118 

P  68-1570                                       P  86-0183 

P  88-1340 

Pa»-14U 

P  86-1494 

P  88-1117 

P  68-1506                                    P  86-0212 

P  86-1341 

P  66-1416 

P  00-1406 

P  88-1116 

P  86-1611                                  P  M-024S 

P  86-1342 

P  66-1417 

P  86-1487 

P  88-1120 

P  86-1816                                    P  86-0262 

P  86-1343 

P  86-1418 

P  06-1400 

P  88-1136 

P  88-1617                                       PM-0283 

P  88-1344 

P  ae-1419 

P  00-1499 

P  88-1154 

P  88-1618                                    P  86-0609 

P  86-1345 

P  66-1420 

P  00-1500 

P88-UU 

Pa6-i6iii                        PSB-ioee 

Pe6-1346 

Pa6-1421 

P  08-1501 

P  86-1168 

P  86-1620                                    P  88-1151 

P  66-1347 

P  06-1422 

P  06-1502 

P  88-1160 

P  88-1821                                    P  8e-lU7 

P  86-1346 

P  60-1423 

P  06-1503 

P  86-1170 

P  88-1622                                       P  88-1217 

P  86-1349 

P  00-1424 

P  66-1504 

pa»-iiw 

P  86-1623                                  P  86-1218 

P  86-1350 

P  88-1427 

P  86-1506 

P  88-1187 

P  88-1628                                       P  88-1220 

P  68-1351 

P  66-1426 

P  00-1506 

P  88-1X05 

P  88-1630                                       P  88-1229 

P  88-1352 

P  00-1429 

P  00-1507 

P  88-1205 

P  86-1631                                    P  68-1231 

P  86-1353 

P  06-1430 

P  00-1500 

P  88-1211 

P  88-1632                                    P8e-12.<)0 

P  88-1354 

P  86-1431 

P  06-1510 

P  86-1212 

P  88-1836                                    P  86-1287 

P  86-1355 

P  86-1432 

P  00-1511 

P  88-1219 

P  86-1643                                    P  66-1292 

P  86-1356 

P  06-1433 

P00-1S1S 

P  85-1220 

P  88-1647                                  P  88-1301 

P  88-1357 

P  86-1434 

Y00-O222 

P  88-1221 

P  88-1648                                  P  88-1302 

P  86-1358 

P  88-1435 

Y66-0224 

P  88-1223 

P  86-1650                                  P  88-1305 

P  86-1359 

P  06-1436 

Ya6-022S 

P  86-1224 

P  68-1853                                       P  88-1306 

P  88-1360 

P  08-1437 

Y8a-0Z26 

P  88-1235 

P  88-1657                                       P  88-1307 

P  66-1361 

P  86-1438 

Y00-O227 

P  88-1236 

Pa8-1858                                  P86-1309 

P  86-1362 

P  66-1439 

Y00-O220 

P  88-1240 

P  88-1685                                  P  86-1310 

P  86-1363 

P  86-1440 

Y00-O226 

P  88-1243 

P  88-1867                                       P  88-1311 

P  88-1364 

P  88-1441 

Y06-O230 

P  88-1244 

P  88-1868                                       P  88-1312 

P  88-1365 

P  06-1442 

Y06-OZ31 

P  88-1250 

P  86-1660                                    P  86-1315 

P  88-1306 

P  88-1444 

Y80-O232 

P  88-1251 

P  B8-1B70                                  P  88-1316 

P  88-1368 

P  68-1447 

Y66-0233 

P  88-1252 

P  88-1672                                    P  86-1317 

P  86-1360 

P  86-1448 

Y0O-O234 

P88-12B7 

P  86-1677                                      P  86-1318 

P  88-1371 

P  88-1449 

Y08-O235 

P  86-1271 

P  88-1682                                    P  66-1319 

P  86-1372 

P  86-1450 

Y86-0236 

P  88-1272 

P  88-1683                                    P  86-1320 

P  88-1373 

P  88-1451 

Y06-O237 

P  88-1273 

P  88-1686                                      P  86-1321 

P  88-1374 

P  86-1452 

Y06-O238 

P  88-1274 

P  88-1688                                      P  86-1322 

P  86-1376 

P  86-1453 

Y86-0239 

P  88-1275 

P  86-1680                                    P  86-1324 

P  88-1378 

P  88-1454 

Y08-O24e 

P  88-1278 

P  86-1891                                  P  88-1325 

P  88-1379 

P  86-1455 

Y  80-02(1 

P  88-1326 

P  86-1380 

P  88-1456 

IV.  124  ClISMICAI.  8UB8TAWCB8  POB  WHICH 

EPA  Has  Rbckivkd  Noticbs  of 

ComniNCRMnrr  To  Makufactitkb 

Oeleoi 

PMNNa 

conwnenoemart 

P  82-0467 

Q  Oipnlymar  of  an  alkenolc  acid  derivative,  substituled  and  unsubstttuted  vlnly  aromatic  cotnpounds  and  tubsmuled  akaiw  — 

July  1.  198& 

P  83-1004... 

July  5.  1968. 

P  84-01 54 

P  86-0005 

Lithium  ahjminiuni  hydroxy  •taarata „ - - 

Potymar  ah  terephthaiic  add;  teophttialic  acid:  artpic  acid;  Wmellitic  arihydride;  2,2-tfmethyH.  3^)ropanedio»;  ethylene  glyool; 

July  11,  1966. 
July  21,  1966. 

and  hexanedkJi. 

P  86-0156  „. 

P  86-01 59 

P  86-0562 

G  /Ukytchkxoailane.-    — 

G  Akvlchlorosilane                 _     ..   .- 

Jiiy29.  1066. 

July  16.  1968. 

PariliinmAlkwl  Mvwkte 

June  30.  1966. 
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PMN  No. 


P  86-0568 ... 
P  86-0648  .. 
P  86-0701  ... 
P  86-0727 ... 
P  86-0967 ... 
P  86-1696... 
P  87-0034... 
P  87-0075... 
P  87-0112... 
P  87-0113... 
P  87-0170... 
P  87-0299... 
P  87-0635... 
P  87-0636... 
P  87-0637 ... 
P  87-0638... 
P  87-0686... 
P  87-0726... 
P  87-0826... 


P  87-1086... 
P  87-1 146... 
P  87-1 180... 
P  87-1253 ... 
P  87-1355  .. 
P  87-1416... 
P  87-1568... 
P  87-1704... 
P  87-1760... 
P  87-1767... 

P  87-1772... 

P  87-1 788. .. 
P  87-1797... 

P  87-1803... 

P  88-0109... 
P  88-01 55.. 
P  88-0172... 
P  88-01 85.. 
P  88-0191 .. 
P  88-0192.. 
P  88-01 93. . 
P  88-0197.. 
P  88-0200.. 
P  88-0208.. 
P  88-0209.. 
P  88-0224.. 
P  88-0228 .. 

P  88-0229.. 
P  88-0232.. 
P  88-0233 .. 
P  88-0240 .. 
P  88-0259 .. 
P  88-0260.. 
P  88-0273 .. 
P  88-0274 .. 
P  88-0277.. 
P  88-0291  .. 
P  88-0293 .. 
P  88-0302.. 
P  88-0306 .. 
P  88-0308.. 
P  88-0310.. 
P  88-0324 .. 
P  88-0325 .. 
P  88-0331 . 
P  88-0335., 
P  88-0336. 
P  88-0337 . 
P  88-0341 . 
P  88-0342. 
P  88-0344. 
P  88-0355. 
P  88-0374. 
P  88-0378. 
P  88-0407. 
P88-040e. 


Identify /generic  name 


Methoxyacetyl  chloride 

G  Polyurea  urefhane  acrylate 

G  Acrylic  resin. 


G  Polymer  of  styrene,  acryfonrtrile.  ethylene,  propylene  and  ditunctional  monomer.. 

G  Ketoxime  blocked  aromatic  isocyanate 

G  Anhydride  copolymer-methacrylate  half  ester 

G  Substituted  alkyl  cyanoacetate 

G  Mixed  aklehyde  novolacs 

G  Substituted  tartaric  acids,  sodium  salts 

G  Substituted  tartaric  acids,  calciunv sodium  salts 

Cart)0xylic  acid  salt  of  a  tertiary  amine 

Nitrophenoxy  substituted  pentanamide 

G  Metal  salt  of  amr  ,  ated  chelating  agent 

do •; 

do 

do 


G  Dibasic  acid/gtycol  ester - - ~ - 

G  Poly(perfluoroalkytpolyoxythy1enemethacrylate  &  potyoxyettiytenemethacrylate 

G        Cartoamido-methyl-((chloro-((((surtooxyethy(sulfonyl)amino)-s-tria2inyl)amino)substituted)azo)-hydroxy-ethy1-pyridinone. 

sodium  salt 

Isopropoxyethyl  salicylate 

G  Amine  furxrtional  epoxy _ - — .-. 

G  cycloalkanonealkyi  alcohol 

G  Alicyclic  ester « - 

G  Substituted  nitropherwxy  substituted  naphthoic  acid  derivative — 

G  Substituted-terminated  siloxanes  and  silicones ~ 

G  (alkyl-substrtuted  bicycloalkenyl)  substituted  pyridine —— 

G  Saturated  hydroxy  acrylic  resin 

4,4'-methylene-bi8  oxyethytene  diphenol,  referred  to  as  nKXl 

Polymer  ot:  hexanedioic  acid,  polymer  with  1 .2-etfianediol  (2,0OOMW);  hexanediol  acid,  polymer  with  1,2ethanediol  (3,000 

MW);  hexanedioic  ackJ,  polyrrier  with  1 ,2-ethanediol  (1,000  MW);  naphthalene  1,5  dissocyanato-. 
Polymer  of:  hexanedioic  acid,  polymer  with  1 ,2,-ethanediol  (2,000  MW);  hexanedioic  acid,  polymer  with  1,2,.ethanediol 

(3,0O0MW);  hexanedioic  acid,  polymer  with  ethanediol  (1,000  MW);  twnzene,  1,1 '-methylene  bts-(4-isocyanalo). 

G  Polyurethane  polymer 

Poly(oxy-l.4-butanedyl),     a-(((3-isocyanatomethyl     phenyl)     amino)cartx)xyl)-omega-((((3-isocyanatomethyl     phenyl)amino) 

cart>oxyl)oxy);  stantan  brown  HCC-5513  hardwick  standard. 
Polymer  of  hexanediol  acid,  polymer  with  1 ,4-butanediol  and  1 ,2-ethanediol;  hexanedioc  acid;  naphttialene,  1,5-dtisocyar«to — ; 

1 ,4-butanediol;  and  1 ,3-propan€dk)l;  2-(hydroxym€thyl)-2-methyl. 

G  Organosiloxane 

G  Saturated  polyester „ ~.. 

Trimethy  norbomyl-2-rT>ethy1  cydohexanoi „ - 

G  Cartiamic  acid  ester 

G  Nylon  salt « 

G  Polyamide  resin .^ .„.„.„..„.....„„...... . - 

Dicyclopentadiene,  dimerizod  fatty  acids,  fumenc  acids,  resin „ -.. 

G  Indophenol  derivative - 

G  AUphatK  aromatK  polyester 

G  Substituted  aryl  aliphatic  amine „.„.™......™™... 

G  Diamine  salt  of  a  sutetituted  aromatic  diacid _ _ 

G  Unsaturated  Polyester  polymer 


Date  of 
commencement 


G  HydrocartKin,  steam-cracked  aromatic  C5-C12  cycloalkadiene  fractions  polymer  with  hetermorKx:yclk:-substituted  alkytjerv 
zenzene. 

G  Alkaline  metal  cartMxylate - 

Adipic  acid;  terephthalic  acid;  1,4-butane  did;  neopentyl  glycol;  tetrabotyt  titanate 

Adipic  ackl;  polyettiylene  terephttialate;  1 ,4-butane  dni;  neopentyl  glycol;  tetrabutyl  titanate 

G  Modified  aromatic  isocyanate  prepolymer 

G  Acrylated  polyuretfiane ~ 

G  Metal  alkainoates _~. 

Organic  ester.. 


G  Polymeric  ridnolk;  acid  ester 

G  Reaction  product  of  aluminum  isopropoxkle,  ethyl  acetoacetate,  and  isobutyl  alcohol.. 

G  Unsaturated  acidic  polycartwxylic  acid  ester 

G  Polyether  Pdyol _ _ 

G  Polyic  resin 

Dodecene  sulfonic  add,  sodium  salts  hydroxy  dodecane  sulfonk:  acid,  sodium  salts. 

G  Polyterpene  resin 

G  Polyurea  A  polyisocyanate(aliphatic)  and  A  polyamine(aliphatk:)  cor>densate 

G  Arytarylsulfonate,  metal  salt 

G  Polyamide  resin 

G  Cyrtxjxylic  ackl  modified  hydrocarbon  resin 

1 .2-Epoxyhexane 

G  Zeromethrine  merocyanine  dye 

G  Otsubstituted  clyckipentanone 

G  Copolymer 

G  Polyurea.  A  polyisocyanate  (aliphatic)  a  d  A  polyamine  (aliphatic)  condenate 

G  Terpene-styron  resin 

G  Aliphatk:  polyester „ 

G  Metal  resinate 

G  Etfiylene  oxkle;  epichkxohydrin 

G.  Silsesquioxane . . . . ..«-. 

G  Modified  organosilicone . _ ~ . 


July  7,  1988, 
July  28,  1988 
June  18,  1986 
May  16,  1968. 
July  25,  1988 
July  21,  1988. 
Feb.  4,  1988. 
July  25,  1988. 
Aug.  2,  1987. 
Aug.  1,  1987, 
Apr.  6,  1988. 
July  15,  1988. 
Aug.  2.  1988 

Do. 

Do. 

Do. 
July  24,  1988. 
July  27.  1988. 
July  27,  1988 

Dec.  8,  1987. 
July  20.  1988. 
Aug.  15,  1988. 
June  29.  1988. 
July  13.  1988. 
Aug.  10,  1988. 
July  13,  1988 
Aug.  3,  1988. 
July  22,  1988. 
Aug  1,  1988. 

Do. 

July  16.  1988 
Aug.  1,  1988 

Do. 

July  30,  1988. 
June  30,  1988. 
July  5,  1988. 
Mar.  9,  1988. 
Mar.  14,  1988. 
Mar.  16.  1988. 
Apr.  6.  1988. 
Feb.  19,  1988. 
July  9.  1988. 
Feb.  24,  1988. 
July  12.  1988. 
Feb.  10.  1988. 
Mar.  6,  1988. 

Feb.  24,  1988. 
Feb.  11,  1988. 

Do. 
June  16,  1988. 
Mar.  12,  1988. 
July  27,  1988. 
May  9,  1988. 
Mar.  5,  1988. 
Feb.  22.  1988. 
May  4.  1988. 
Feb.  23.  1988. 
June  17.  1988. 
Feb  26,  1988. 
Apr.  29,  1988. 
May  30,  1988 
Mar.  21.  1988. 
Apr.  5,  1988. 
Mar.  25,  1988. 
July  30.  1988. 
June  22.  1988. 
July  19,  1988. 
May  30.  1988. 

Do. 
May  1,  1988. 
May  19,  1988. 
May  18.  1988. 
July  18.  1988. 

Do. 

Do. 


PMN  No. 


P  88-0416.. 
P  88-0417.. 
P  88-0440.. 
P  88-0465.. 
P  88-0466  . 
P  88-0474.. 
P  88-0479.. 
P  88-0480.. 
P  88-0621  . 
P  88-0660.. 
P88-06e0.. 
P  88-0682.. 
P  88-0686.. 
P  88-0757. 
P  88-0764. 
P  88-0803. 
P  88-0826 
P  88-0843. 


Identify/generic  name 


G  Saturated  polyester  resin  from  dibasic  ac>ds  and  diols 

do 

1  -(4-Maleimklopheny1)-5(6)-maleimido-l  .2.3-  trimethylphenylindane... 

G  Azobenzene 

G  Ptienyl  ketone  mixture ™. 

G  PerfluoroalkyI  disulfide 

G  Lactum.  polymer.  N-Mettioxymethylated 

G  Benzene,  ethenyl-.  polymer  with  siloxane  and  silicones,  dimethyl.. 

G  Water-dispersible  copolymer 

3-Aminopropyttris(trimethyisloxy)silane 

G  Organopdystloxane 

G  Organosiloxane - 

do. 


Date  of 

commencement 


G  Vegetable  oil  polymer  with  aromatic  dicartxsxylic  acid,  aliphatic  trictriol.  and  cydoaliphatic  qartwxytic  acid. 

G  Tri8ut)Stituted  dicartomoncylic  methane - 

G  Saturated  polyester  resir« - 

G  Polyamic  acid  polymer  e - - 

G  OrganosHoxane . 


P  88-0881 1  G  Oganopolysiloxane . 

P  88-0915.. 
P  88-0946.. 
P  88-0957.. 
P  88-0959.. 

P  88-1034.. 
P  88-1041 .. 
P  88-1 163.. 
P  88-1174.. 
P  88-1245.. 
P  88-1 254.. 
P  88-1256.. 
P  88-1257.. 
P  88-1298.. 
P  88-1 335. 
P  88-1 380. 
P  88-1381. 
P  88-1 427. 

Y  86-0223. 

Y  88-0143. 

Y  88-01 56. 

Y  88-01 62. 

Y  88-0186. 

Y  88-0203. 


G  Acrylic  copolymer 

Methyl  benzenesultonic  ackl,  mono-  and  di-c20-24  alkyl  derivatives 

G  Ethylene  polymerized  halogenated  magnesium  oxotitanium  alkoxkle 

G.  Hatogenated  magnesium  oxotitanium  alkoxides;  halogenated  magnesium  oxotitanate;  hatogenated  magnesiom  titanuim 
alkoxides. 

G  Chain-extended  polyisocyanate - 

G  Modified  polyisocyanate 

G  Aliphatk:  glycol - - 

G  Oxygen-containing  heterocycle 

G  Substituted  vinyl  chloride-acrylk;  acxl  polymer 

G  Sulwtituted  alkytsilylurea - ~ 

G  Thkxarbamate  potassium  saH 

G  Polyalkylsiloxane  resin  ¥«th  alkoxy  and  hydroxy  groups - 

G  Styrene  acrylated  terpolymer 

G  Blocked  dKsocyanate  adduct - - 

Horse  chestnut  extracted  by  solvents,  60%  ethanol-water _ - 

G  Chromophore  substituted  polyoxyalkylerw - - - 

G  Styrenated  alkyd  resin - 

G  Styrane-acrylic  copolymer „ „ „ ~.... 

G  Carboxytated  polyamide 

G  Pms  copolymer _ - •• 

G  Aqueous  solutions  of  acrylic  polymer  salts - — - 

G  Polyglycol,  polyrtwr  with  l,l-mettiylenet)is(4-isoc  yanatocydohexane) 

G  Water-reducible  alkyd  resin 


July  22.  1988 

Do 
July  30,  1968. 
Aug  4,  1988. 
July  12.  1988. 
July  1,  1988. 
July  19.  1968. 

Do 
June  27,  1988 
July  25,  1988. 
July  5,  1988. 

Do 
July  27.  1988. 
May  16,  1988. 
June  28.  1988. 
July  14.  1988. 
May  24.  1988. 
Julys,  1988 
July  27,  1988 
Aug  12.  1988 
Aug.  18,  1988 
July  17,  1988. 
Ju»y  13.  1988. 

Aug  1,  1988. 
July  31,  1988. 
July  29,  1988. 
July  29.  1988. 
Aug.  11.  1988. 
July  26.  1968. 
Aug.  4.  1968. 
July  27,  1988. 
Aug.  1,  1988. 
Aug.  11.  1988 
Aug.  15.  1988 

Do 
Aug.  18,  1988 
July  6,  1968 
Apr  25.  1988. 
July  20,  1988 
Apr  29,  1968 
June  23.  1988 
June  28.  1988. 


V.  44  Pbemanv'Factiikk  Notices  fob 
Which  the  Period  Has  Been  8i'8PknI)KI« 


PMN  No. 


P  87-1192 
P  88-0182 
Pea-0568 
P  88-0701 
P  88-1035 
P  88-1200 


P  88-1271 
P  88-1272 
P  88-1273 
P  88-1274 
P  88-1275 
P  88-1276 


P  88-1277 

P  88-1377 

P  88-1278 

P  88-1403 

P  88-1303 

P  88-1409 

P  88-1308 

P  88-1426 

P  88-1313 

P  88-1443 

P  88-1337 

P  88-1445 

P  88-1342 

P  88-1446 

PB8-1345 

P  88-1460 

P  88-1367 

P  88-1473 

P  88-1370 

P  88-1495 

P  88-1375 

P  88-1508 

P  88-1512  P  88-1655 

P  68-1529  P  88-1729 

P  88-1558  P  88-0230 

P  88-1567  P  88-0240 

P  88-1568  P  88-0249 

[FR  Doc.  88-24506  Filed  11-23-88;  8:45  amj 
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44167-44372 2 

44373-44584 3 

44585-44852 4 

44S53-45058 7 

45059-45248 8 

45249-45442 9 

45443-45750 10 

45751-45880 14 

45881-46078 15 

46079-46426 16 

46427-46600 17 

46601-46842 18 

46843-47178 21 

47179-47490 22 

47491-47656 23 

47657-47798 25 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 

At  the  end  of  each  month,  the  Office  o(  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  publish<Bd  since 
the  revision  date  of  each  title. 

3  CFR 

ProdamatlonK 
5779  (See 

Proc.  5911) 47413 

5787  (See 

Proc.  5911) 47413 

5808  (See 

Proc.  5911) 47413 

5892 44167 

5893 44169 

5894 45059 

5895 45061 

5896 45063 

5897 45239 

5898 45241 

5899 45243 

5900 45251 

5901 45253 

5902 45255 

5903 45439 

5904 45441 

5905 45443 

5906 _ 45881 

5907 45883 

5908 47485 

5909 47487 

591 0 47489 

5911 47413 

591 2 4751 9 

5913 47521 

Executive  Orders: 
1557  (Revoked  by 

PLO  6688) 46671 

7127  (Revoked  in  pari 

by  PLO  6688) 46871 

10421  (Revoked  by 

EO  12656) 47491 

11490  (Amended  by 

EO  12657) 47513 

11490  (Revoked  by 

EO  12656) 47491 

12148  (Amended  by 

EO  12656) 47491 

12241  (Amended  by 

EO  12656) 47491 

12655 45445 

12656 47491 

1 2657 4751 3 

12658 47517 

Adminlctratlve  Orders: 
Memorandums: 

Oct  26.  1988 43999 

Notices: 

Nov.  8,  1988 45750 

Presidential  Determi.iations: 
No.  89-1  of 

Oct.  3.  1988 44373 

No.  89-2  Of 

Oct.  5,  1988 45249 

No.  89-3  of 

Oct.  13.  1988 44375 

No.  89-4  of 


Oct  20.  1988. 

.44377 

No.  89-5  of 

Oct  24,  1988. 
No.  89-6  of 

Oct.  31.  1988. 

.46601 
.46427 

5CFR 

330 

.45065 

351 

.45065 

550 

.45885 

630 

.45886 

890 

.45069 

1200 

.46843 

7  CFR 

2 

. 45257 

,46429 

26 

. 47657 

250 

.46079 

272 

.44171 

275  

.44171 

301 44172.  45071 

405 

,46844 
.46845 

440 

.46847 

441 

.46847 

451 

454 „ 

.46848 

.46849 
.46850 

713 

760 



.47658 
.44001 

770 

. 47658 

780 

.45073 

905. 

47660 

910 44002. 

928 

44585,45751. 

45753.  46603 

44551 

984      

.45754 

1099  

.44853 

1405 

.47658 

1413 

.47658 

1421 

.47658 

1430 

.45887 

1610  . 

44173 

1470 _ 

.47658 

1736 

.44174 

1944 

.44176 

1951 

.44177 

45755 

1956 

.45887 

1980 

.45257 

Propoeed  Ruies: 

Ch.  Ill 

.45484 

1c 

26 

.45661 

,  46745 
.47720 

34 

.44591 

52 

.45908 

300 

.44199 

301 

.45274 

907 

.44925 

908 

.44925 

919 

.44407 

948 

.44591 

971 

.45767 

989 

.45100 

1076 

.46875 
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111 


1106 44593 

1 709 44594 

1718 44887 

1 750 47394 

1 751 47394 

1 951 4401 3 

3015 44716 

301 6 4471 6 

8CFR 

214 46850 

274a 46850 

9CFR 

1 1 44585,  45854 

77 46080 

78 44179 

307 46429 

308 46429 

310 45888 

381 46855 

Proposed  Rule*: 

54 44200 

301 44818 

302 4481 8 

303 4481 8 

305 44818 

306 44818 

307 4481 8 

308 4481 8 

312 44818 

314 44818 

316 44818 

317 44818 

318 44818 

320 44818 

322 44818 

325 44818 

327 4481 8 

331 44818 

335 44818 

381 44818 

10CFR 

2 45447,  47662 

50 45890 

55 46603 

70 45447 

73 45447 

1013 44379 

Proposed  RutoK 

2.... 4441 1 

1 9..._ 45768 

20 44014 

21 44594 

50 44594 

430...„ 47546 

600 4471 6 

745 45661,  46745 

785 44602 

12CFR 

202 45756 

203 47662 

229 44324,  44325,  47524 

329 47523 

552 44394 

571 45454 

614 45078 

61 5 45076 

618 45076 

Proposed  Rules: 

Ol.  V 44436 

229 44335,  44343,  44352. 

46976 
354 47723 


522 44437 

563 45484 

613 44438 

61 4 44438,  45101 

61 5 44438 

616 44438 

61 8 44438 

61 9 44438 

13CFR 

1 21 47663 

Propoeed  Rules: 

125 47546 

143 44716 

14CFR 

21 47394,  47664 

25 47664 

36 47394 

39 44156,  44160,  44180, 

47670,  47672, 

45892-45897.  46333- 

46444,  46605,  46862- 
46867,47179.47180 

61 47024 

63 47024 

65 47024 

67 441 66 

71 44145,  44586,  44587. 

45076,45186,45757, 
46605, 46868,  47181,  47182 

73 45258,  45758 

97 45077,  471 83 

99 44182 

121 44182,47024 

1 35 47024,  47362 

139 44588 

145 47362 

1 50 44554 

1 56 46869 

21 7 46284 

241 46284 

1203 45259 

Proposed  Ruler 

Ch.  1 44202,  45771 

21 45771,46622 

25 45771,  46622 

39 44163,  44610,  44612. 

45911,46460-46473, 
46876,  46877 

71 44613,  45274,  47222, 

47223 

73 45187 

1 230 45661 ,  46745 

1 270 „ 4471 6 

15CFR 

771 45899 

773 45899 

774 45899 

775 44002 

779 44855 

Proposed  Rules: 

Ch.  VII 45912 

24 44716 

27 45661 .  46745 

774 46878 

16CFR 

429 45455 

802 47524 

1306 46828 

1500 46828 

Proposed  Rutes: 

13 44014.44888 

303 4591 3 


433 44456 

1 028 45661 .  46745 

1031 44892 

1032 44892 

17CFR 

30 44856 

Proposed  Rules: 

1 46089 

230 44016 

270 45275 

18CFR 

4 47525 

11 45758 

1 54 44004,  45758 

157 44004.45758 

260 44004,  45758.  45899 

271 44007 

284 44004.  45758 

381 44182 

382 46445 

385 44004.  45758 

388 44004,  45758 

410 45260 

420 45260 

Proposed  Rules: 

292 44458 

19CFR 

4 46081 

111 „ 44186 

1 1 3 441 86,  45901 

Proposed  Rules: 

4 44459 

1 0 45485 

101 _ 44459.  46623 

113 45917 

1 23 44459 

141 45485 

148 44459 

1 52 46625.  46626 

177 46474 

210 44463,  44900 

20CFR 

361 45261 

365 44976 

404 44551 

Proposed  Rules: 

218 44477 

404 451 86,  46628 

410 46628 

416 451 86.  46628 

422 46628 

655 46093.46187 

21CFR 

Ch.  i 44861 

177 44009,47184 

178 44397.  47185.  47525 

1 82 44862 

1 84 44862 

312 44144 

314 44144 

520 45759 

522 „ 45759 

558 44009 

872 46040 

874 46040 

878 46040 

884 46040 

886 46040 

888 46040 

892 46040 


50 45678,  46748 

56 45678.  46746 

1 03 45854 

1 82 44904 

184 44904 

310 46204 

331 461 90 

341 45774 

343 46204 

357 46194 

369 46204 

510 46976 

801 44551 

22CFR 

502 45079,  47674 

Proposed  Rules: 

34 46880 

135 44716 

225 45661 ,  46745 

226 44716 

518 44716 

24CFR 

24 45903 

235 46084 

570 441 86 

885 45265 

904 „ 44876 

905 44876 

91 3 44876 

960 44876 

966 44876 

Proposed  Rules: 

1 4 44992 

60 45661.  46745 

85 44716 

1 00 44992 

1 03.._ 44992 

1 04 44992 

1 05 44992 

1 06 44992 

109 44992 

1 1 0 44992 

1 1 5 - 44992 

121 44992 

280 4521 6 

81 3 44288 

885 „ 44288 

888 44616 


25CFR 

102 


.44010 


26CFR 

301 47675 

Proposed  Rules: 

1 45917,  45942 

601 44716 


27CFR 

250 

275 

Proposed  Rules: 
5 


.45266 
.45266 

. 47224 


28CFR 

2 45903.  46869.  47186, 

47187 

31 44366.  44370 

Proposed  Rules: 

2 48950 

46 45661 .  46745 

66 4471 6 


29CFR 

516 „ 

530 

1910„ 

.45706.46530 
.45706.46,530 
.45080.  47188 

1978 

2610 

2676 

47676 

45904 

45906 

97 „ „ 

44716 

524 „ 

45657 

525 „„ 

45657 

529 

..„ 45657 

1470 

44716 

1926 

.„ 45102 

30CFR 

15 „ 

46748 

56 

57 

75 

„ 4A5f» 

.._ 44588 

46768 

206 

700 „ 

.4,5082.  45760 
44356 

701 45190 

773 

.  46976.  47378 
.44144,44694 

780 

.45190.  46976 

784 

.45190.  46976 

785 „ „ 

815 

816 _.... 

47384 

.45190.  46976 
.45190,  46976 

817 

827 

.45190,46976 
47384 

914 

45459 

50 

„ 45878 

56 

57 

914 

45487 

45487 

47224 

931 

935 

44202 

„ 47225 

31CFR 

500 

„ 44397 

515 

.44398,  47526 

Propoeed  Rules: 

103 _ 45774,46634 


32CFR 

95 

45065 

159 

199 

44877 

45461 

356 _ 

46446 

651 

706 

46322 

45269 

1293 

45462 

199 

44909 

219 „ 

279 

..45661,  46745 
44716 

806b 

863 

45776 

45777 

33CFR 

1 10 „ 44399 

117 _ 46448.  46870 

1 65 - 44878 

rfoposed  Rules: 

117 _ 44038.  46885 

151 _ 44617 

1 55. 4461 7 

158 _  4481 7.  46977 

334 47226 


Proposed  Rules: 

74 44716 

80 „ 44716 

97 45661 ,  46745 

237 46072 

250 46404 

251 4641 1 

252 46404 

253 46404 

254 46404 

255 46404 

256 „ 46404 

257 „ 46404 

258 „ 46404 

280 _  45874 

307 „ 47466 

659 „ 46416 

757 44578 

758 „ 44578 

36CFR 

Proposed  Rules. 

251 441 44 

1 206 _ 44716 

1207 44716 

1 250 „ „ 44203 

1 254 44203 


37CFR 

1 


.47685 


38CFR 

3 ..„ 45906.  46606 

1 7..._ „ 46606 

36 44400 


1 „ 

3 

16 

17 „ 

43 44716 


„ 45944 

.46634.46635 
.45661.46745 
47726 


39CFR 

111 


.44187 


34CFR 

316 

318 


.45730 
.45730 


40CFR 

52 44189.  44191.  45763, 

46608,47188.47189, 

47530. 47686. 47689. 

47690 

60 45764,  46614,  47616 

61 45764.  46614.  46976 

81 47531 

180 „  44401.  46085.  47534 

185 44401 

1 86 44401 

228 44976 

253 46558 

261 47692 

262 45089 

280 44976 

281 44976 

704 46745 

712 46262 

716 45656.  46262.  46746 

Proposed  Rules: 

26 „ 45661,  46745 

30 44716 

33 „ 4471 6 

5Z ™.  44485.  44487.  44491. 

44494.44495.44911, 

45103. 45285. 46093- 

46096. 46636. 47547, 

47548.47730 

81 44912 

1 22 47632 


1 80 46098 

185 45946 

1 86....„ 45946 

228 44617,  44620,  45519 

261 45106.  45112.  45523. 

45948, 47731 

270 46474 

271 _ „...  47737 

272 „ 47737 

403 47632 

721 47228 

761 45288 

795 45289 

799 45289,  47228 

41CFR 

1 01  -40 471 91 

101-44 47197 

101-45 „ 47534 

201  -1 471 96 

201  -2...„ 471 98 

201-23 47198 

201-24 47198 

42CFR 

57 „ 46546,  46552 

405 „ 471 99 

406 _ 47199 

'  407 47199 

Propoeed  Ruiee: 

50 45781 

57 44496 


60 


44913 


43CFR 

4 „ „ 47693 

3 1 60 46798 

Proposed  Rules: 

1 2 44716 

2200 45782 

Public  Umd  Orders: 

6688 46871 

44CFR 

8 „ 47210 

1 1 47210 

63 441 93 

64 44193.  46449,  47694 

47696. 47697 
Proposed  Rules: 

13 44716 

67 „ 44915,  46478 

221 47232 

45CFR 


5 

. 47697 

303.... 

.47708 

801.... 

.45247 

Proposed  Rules; 

3 

.46886 

46 

..45661 

46745 

74  .... 

.44716 

92 

.44716 

603... 

.44716 

670.... 

..45661 

.45119 

690.... 
1157.. 

,46745 
.44716 

1174.. 

.44716 

1184.. 

.44716 

1234.. 

.44716 

1304.. 
1305.. 
1308.. 
2015.. 

•>>•••••••••»■■•■ 

**•*■"••**** 

.47235 
.47235 
.47235 
.44716 

46CFR 

Ch.  1 

46871 

4 

47064 

16 

47064 

47064 

31 

44010 

70 

90 

.._ 44010 

44010 

107 

44010 

188 

44010 

581 

44879 

Proposed  Rules: 

25 

44617 

221 

44206 

390 

585 

.45783.46977 
44039 

587 

44039 

588 - 

44039 

47CFR 

0 

47535 

1 

13..„ 

.44195,44196 
46454 

15..„ 

46615 

2? 

47212 

43 

„ 44196 

64 

47535 

73 44197,  44198,  44404. 

44405, 45094, 45095. 

45479-45482,  46085- 

46087,47213 


80 

..46454 

90 

..44144 

95.„ 

44144 

.47711 

Propoeed  Rules: 

22. 

.44207 

73 

..44208-44210, 

44502- 

80 

44504,  45127, 45523. 

45524,  45948, 46099. 

47235 

44210 

90 

97 

..45128 
..47738 

48CFR 

201  

..46455 

215  

..46455 

216 

..46455 

227 

..44975 

242 

..46455 

245 

..46455 

247  .... 

.46455 

252 

..44975 

253 

..46455 

307 

332 

852 



..44551 
..44551 
..46872 

1828  .... 

..45095 

1852  ... 

..45095 

2401 

..46532 

2402 

2406 



..46532 
..46532 

2409 

..46532 

2412 

..46532 

2413 

.46532 

2414 

2415 

— 

.46532 
..46532 

2416 

..46532 

2419 

.46532 

2422 

2424...._ 

-.46532 
..46532 

2426...... 

2427 



..46532 
_46532 

2432 46532 

2434 46532 
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2437 „ 46532 

2442 46532 

2446 46532 

2451 46532 

2452 46532 

2453 46532 

Proposed  RuIm: 

14 46792 

15 46792 

28 44564 

47 45742 

52 44564,  45742,  46792 

53 44564 

512 47551 

546 47551 

552 45293,47551 

932 45294 

952 45294 

49CFR 

40 47002 

1 99 47084 

217 47102 

219 47102 

387 47542 

390 47542 

391 47134,47542 

394 47134 

395 44588,  47542 

653 471 56 

1 004 4721 9 

1041 47219 

1042 47219 

1140 46087 

1152 45765 

1201 46619 

Proposed  Rules: 

Ch.  II 47554 

1 1 45661 ,  46745 

1 8 4471 6 

171 45868 

1 72 45525,  45868 

1 73 45525,  45868 

174 45868 

1 75 45868 

176 45868 

177 45868 

1 78 45868 

1 79 45868 

229 47557 

571 44211,  44623,  44627, 

45128 

574 „ 44632 

575 45527 

1 1 35 47558 

1152 47559 

50CFR 

1 7 45858.  45861 

20 44589,  44695 

380 46872 

642 ...45097,47718 

644 45098 

655 45784 

658 45270.  46745 

672 4401 1 

675 47544 

Proposed  Rules: 

16 45788 

17 45788,  46479 

18 45788 

20 45296 

33 44043 

611 44047.  46482,  46890 

646 44975 

651 44975.  45301,  47299 


655 

45854 

663 

46890 

LIST  OF  PUBLIC  LAWS 

Last  List  November  23,  1988 

This  Is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

S.  2215/Pub.  L  100-679 

Office  of  Federal  Procurement 
Policy  Act  Amendments  of 

1988.  (Nov.  17.  1988,  102 
Stat.  4055;  18  pages)    Price: 
$1.00 

S.  2470/Pub.  L.  100-680 

Steel  and  Aluminum  Energy 
Conservation  and  Technology 
Competitiveness  Act  of  1988. 
(Nov.  17.  1988;  102  Stat. 
4073;  5  pages)    Price:  $1.00 
SJ.  Res.  327/Pub.  L  100- 
681 
Commemorating  January  28, 

1989,  as  a  "National  Day  of 
Excellerx:e"  in  honor  of  the 
crew  of  the  space  shuttle 
Challenger.  (Nov.  17,  1988; 
102  Stat  4078;  1  page) 
Price:  $1.00 

SJ.  Res.  332/Pub.  U  100- 
682 

To  designate  the  period 
commencing  December  11, 

1988,  and  ending  December 
17.  1988,  as  "National  Drunk 
and  Drugged  Driving 
Awareness  Week."  (Nov   17. 
1988;  102  Stat.  4079;  2 
pages)    Price:  $1.00 

SJ.  Res.  352/Pub.  L.  100- 

683 

Designating  Septemtier  24. 

1989,  as  'United  States 
Marshals  Bicentennial  Day  " 
(Nov.  17,  1988:  102  Stat. 
4081;  1  page)     Price:  $1.00 

SJ.  Res.  365/Pub.  L  100- 
684 

To  designate  January  28, 
1989,  as  "National  Challenger 
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Rules  and  Regulations 


Federal  Regbtar 

Vol.  53.  No.  228 

Monday,  November  28,  1988 


This  section  of  the  FEDERAL  REGISTER 
contain*  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  ¥»hich  is 
put>iished  under  SO  tittes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supehftterxient  of  Documents. 
Prices  of  new  txnka  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WGOK* 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docicet  No.  88-147] 

7  CFR  Part  354 

Commuted  Traveitime  Periods 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  Ae 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
adding  commuted  traveitime  allowances 
in  Delaware.  Commuted  traveitime 
allowances  are  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Government  chains 
a  fee  for  certain  overtime  services 
provided  by  PPQ  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted  traveitime. 
This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveitime 
between  these  locations. 

EFFECTIVE  DATE!  November  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Eggert,  Director,  Resource 
Management  Support.  PPQ,  APHIS, 
USDA.  Room  614,  Federal  Building,  6605 
Belcrest  Road,  Hyattsville,  MD  28782. 
301-436-7250. 
SUPPLEMENTARY  INFORMATION: 

Back^Dund 

The  regulations  in  7  CFR,  Chapter  III, 
and  9  CFR.  Chapter  I,  Subcfaapt«  D, 
require  inspection,  laboratory  testing, 
certification,  or  qoarantine  of  certain 
plants,  plant  ivoducts.  animals,  animal 
products,  or  other  commodities  intended 


for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of 
PPQ  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  PPQ  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  7  CFR  Part  354.  Under 
circumstances  described  in  §  354.1(a](2], 
this  fee  may  include  the  cost  of 
commuted  traveitime.  Section  354.2 
contains  administrative  instructions 
prescribing  commuted  traveitime 
allowances,  which  reflect  as  nearly  as 
is  practicable,  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  9  354.2  of  the 
regulations  by  adding  commuted 
traveitime  allowances  between  certain 
locations  in  Delaware.  The  amendments 
are  set  forth  in  the  rule  portion  of  this 
document.  This  action  is  necessary  to 
inform  the  public  of  the  commuted 
traveitime  between  these  locations. 
Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  %vith  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  diis  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  fcH-  (nnsumers, 
individual  industries,  federal,  state,  or 
local  government  ag^icies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation.  x«  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Bodget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Hie  number  of  requests  for  overtime 
services  of  a  H'Q  employee  at  the 
locatkais  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveitime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowlege  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  we  find  npan  ^xxl  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  cmd  imnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  tiiis  docimient  in  die 
Federal  Register. 

Executive  (Mar  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10J02S  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities,  Expcwts, 
Government  enqiloyees.  Imports,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  7  CFR  Part  354  is 
amended  as  follows: 

PART  354-OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2280, 48  U.S.C  1741:  7 
CFR  2.17.  2.S1.  and  371.2(c). 

2.  Section  354.2  is  amended  by  adding, 
in  alphabetical  order,  Ae  information  as 
shown  below: 


S354.2 

pMscrtMnQ  oonvnutsd 
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Commuted  Traveltime  Allowances 

tin  hours] 


Location  covered 


Served 
from — 


Metropolitan 
area 


Within 


Out- 
side 


Delaware: 


Wilmington Cartisle.  PA.. 

(including  DaHas,  PA.... 

marine, 
terminal  and      Gap.  PA 

airport).. 


Done  in  Washington.  DC.  this  22nd  day  of 
November,  1988. 
Lairy  B.  Slagla, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  88-27381  Filed  11-25-88;  8:45  am) 

MLUNO  CODE  3410-34-M 


Agricultural  Marketing  Service 

7  CFR  Part  910 
(Lemon  Regulation  641] 

Lemons  Grown  in  CaiH omia  and 
Arizorta;  Umitation  of  HarHlling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMHARV:  Regulation  641  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  macket  at 
338,250  cartons  during  the  period 
November  27  through  December  3. 1988. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  641  (§  910.941)  is 
effective  for  the  period  November  27 
through  December  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  C.  Martin,  Section  Head. 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2523,  South  Building, 
P.O.  Box  96456,  Washington.  D.C.  20090- 
6456:  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 


Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  A^eement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
Committee  met  publicly  on  November 
22, 1988,  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and. 
by  a  10-1  vote,  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  fiirther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Autliority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.941  is  added  to  read  as 
follows: 

(Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.) 

§  910.941    Lemon  Regulation  641. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  whichjnay  be 
handled  during  the  period  November  27, 
1988,  throu^  December  3, 1988.  is 
established  at  338,250  cartons. 

Dated:  November  23, 1988. 
Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
(FR  Doc.  88-27479  Filed  11-25-88:  8:45  am) 

BILUNO  COOC  M10-02-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Releaae  No.  SAB-«0] 

Staff  Accounting  Bulletin  No.  80 

agency:  Securities  and  Exchange 

Commission. 

action:  Publication  of  Staff  Accounting 

Bulletin. ^__ 

SUMMARY:  The  interpretations  in  this 
staff  accounting  bulletin  express  certain 
views  of  the  staff  regarding  the 
application  of  Rules  »-05  and  l-02(v)  of 
Regiilation  S-X  in  determining  the 
fmancial  statements  of  businesses 
acquired  or  to  be  acquired  that  are 
required  to  be  included  in  registration 
statements  for  initial  public  offerings. 
date:  November  21, 198& 
FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  lannaconi.  Office  of  the  Chief 
Accountant  (202-272-2130),  or  Robert 
Bayless,  Division  of  Corporation 
Finance  (202-272-2553),  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 

statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 


approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosiu*e  requirements  of  the 
Federal  SecurKies  laws. 
looetlua  G.  Kate. 
Secretary. 

PART  21 1— [AMENDED] 

Accordingly.  Part  211  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  Staff  Accounting  Bulletin  No. 
80  to  the  table  found  in  Subpart  B. 

Staff  AocountiBg  loflelin  No.  M 

The  staff  hereby  adds  Section  J  to 
Topic  1  of  the  staff  accouatmg  buUetin 
series.  Topic  1^  sets  forth  the 
administrative  policy  of  the  Division  of 
Corporation  Finance  and  the  0£fice  of 
the  Chief  Accountant  as  to  the  method 
of  application  at  Rides  3-05  and  l-02(v) 
of  Regulation  S-X  to  the  requlLrementB 
for  financial  statements  of  businesses 
acquired  and  to  be  acquired  to 
registration  statements  for  certain  types 
of  initial  public  offerings. 

Topic  1:  Financial  Statements 


].  Application  of  Rule  3-05  in  Initial 
Public  Offerings  Pacts:  Rule  3-05  of 
Regulation  S-X  establishes  the  financial 
statement  reqoirements  for  businesses 
acquired  or  to  be  acquired,  ff  required, 
financial  statements  must  be  provided 
for  one,  two  or  three  years  depending 
upon  the  relative  significance  of  the 
acquired  entity  as  determined  by  the 
application  of  Rule  l-02(v]  of  Regulation 
S-X.  The  calculations  required  for  these 
tests  are  applied  by  comparison  of  the 
financial  data  of  the  registrant  and 
acquiree(8)  for  the  fiscal  years  most 
recently  completed  prior  to  the 
acquisition.  The  staff  has  recognized 
that  these  tests  literally  applied  io  some 
initial  public  offerings  may  require 
financial  statements  for  an  acquired 
entity  which  may  not  be  significant  to 
investors  because  tfie  registrant  has  had 
substantial  growth  in  assets  and 
earnings  in  recent  years. ' 

Question:  How  should  Rules  3-05  and 
l-02(v)  of  Regulation  S-X  be  applied  in 
determining  the  periods  for  which 
fmancial  statements  of  acquirees  are 


*  An  acquisition  which  wai  relatively  tignificant 
In  the  earUnt  year  for  wtnck  a  regjitranl  ii  re<}uired 
to  file  financial  atatemanU  may  be  ioaigaifuajit  to 
it*  latest  fiscal  year  due  to  internal  grotvth  and/ or 
subsequent  acquisitions.  Literally  applied.  Rules  ^ 
OS  and  l-02(v)  niigbt  atill  reqaire  separate  financial 
statements  for  the  now  insignificant  acquisition. 


required  to  be  included  in  registration 
statements  for  initial  public  offerings? 

Interpretive  Response:  It  is  the  staff's 
view  that  initial  pnbhc  offerings 
invdving  businesses  that  have  been 
built  by  the  aggregation  of  discrete 
businesses  that  remain  substantially 
intact  after  acquisition  ^  were  not 
contemplated  during  the  drafting  of  Rule 
3-05  and  that  the  significance  of  an 
acquired  entity  in  such  situations  may 
be  better  measured  in  relation  to  the 
size  of  the  registrant  at  the  time  the 
registration  statement  is  filed,  rather 
than  its  size  at  the  time  the  acquisition 
was  made.  Therefore,  for  a  first  time 
registrant  the  staff  has  indicated  that  in 
applying  die  10%,  20%  and  40%  tests  in 
Rule  3-05.  the  three  tests  in  Rule  l-02(v) 
generally  can  be  measured  against  tfie 
combined  entities,  including  those  to  be 
acquired,  which  comprise  the  registrant 
at  the  time  the  registration  statement  is 
filed.  The  staffs  policy  is  intended  to 
ensure  that  the  registration  statement 
will  include  not  less  than  three,  two  and 
one  year(s)  of  audited  financial 
statements  for  not  less  than  60%,  80% 
and  90%,  respectively,  of  the  constituent 
businesses  that  will  comprise  the 
registrant  on  an  ongoing  basis.  In  all 
circumstances,  the  audited  financial 
statements  of  the  registrant  are  required 
for  three  years,  or  since  its  inception  if 
less  than  three  years,  lie  lequirement 
to  provide  the  atidited  financial 
statements  of  a  constituent  business  in 
the  registration  statement  is  satisfied  for 
the  post-aoqnisition  period  by  including 
the  entity's  results  in  the  audited 
consolidated  financial  statements  of  the 
registrant.  If  additional  periods  are 
required,  the  entity's  separate  audited 
financial  statements  for  the  immediate 
pre-acquisition  period(s]  should  be 
presented.* 

In  order  for  the  pre-acquisition 
audited  financial  statements  of  an 
acquiree  to  be  omitted  from  the 


*  For  example,  nurving  homes,  hospitals  or  caUe 
TV  systems.  This  interpretc  tion  would  not  apply  to 
businesses  for  which  the  relative  si|^ifK»noe  of  one 
portioa  of  the  bnsineas  to  the  total  business  may  be 
altered  by  post  acquisition  decisions  as  to  the 
allocation  of  incoming  orders  between  plants  or 
locations.  This  bulletin  does  not  address  all  possible 
cases  in  which  similar  relief  may  be  apptopiiate 
but  rather,  attempts  to  describe  a  general 
framework  within  which  administrative  policy  has 
been  established.  In  other  distinguishable 
situalians,  registFants  may  request  relief  as 
appropriate  to  their  individual  facts  and 
circumstances. 

*  If  audited  pre-ecquisition  financial  statements  of 
8  business  are  necessary  pursuant  to  the  alternative 
tests  described  here,  the  interim  period  following 
that  entity's  latest  pre-acquisition  ftscal  year  end 
but  prior  to  its  acquisition  by  the  registrant 
generally  would  be  required  to  be  audited. 


registration  statement,  the  following 
conditions  must  be  met: 

a.  The  combined  significance  of 
businesses  acquired  or  to  be  acquired 
for  which  audited  financial  statements 
cover  a  period  of  less  than  9  months  * 
may  not  exceed  10%; 

b.  The  combined  significance  of 
businesses  acquired  or  to  be  acquired 
for  which  audited  financial  statements 
cover  a  period  of  less  than  21  months 
may  not  exceed  20%;  and 

c.  The  combined  significance  of 
businesses  acquired  or  to  be  acquired 
for  which  audited  financial  statements 
cover  a  period  of  less  than  33  monttts 
may  not  exceed  40%. 

Combined  significance  is  the  total,  for 
all  included  companies,  of  each 
individual  company's  highest  level  of 
significance  computed  tmder  the  three 
tests  of  significance,  llie  significance 
tests  should  be  applied  to  pro  forma 
financial  statements  of  the  registrant 
prepared  in  a  manner  consistent  with 
Article  11  of  Regular  on  S-X.  The  pro 
forma  balance  sheet  should  be  as  of  the 
date  of  the  registrant's  latest  balance 
sheet  included  in  the  registration 
statement  and  should  give  effect  to 
businesses  acquired  subsequent  to  the 
end  of  the  latest  year  or  to  be  acquired 
as  if  they  had  been  acquired  on  that 
date.  TTie  pro  forma  statement  of 
operations  should  be  for  the  registrant's 
Biost  recent  fiscal  year  included  in  the 
registration  statement  and  should  give 
effect  to  all  acquisitions  consiunmated 
during  and  subsequent  to  the  end  of  the 
year  and  probable  acquisitions  as  if  they 
had  been  consinnmated  at  the  beginning 
of  that  fiscal  year. 

The  three  tests  specified  in  Rule  1- 
02(v)  should  be  made  in  comparison  to 
the  registrant's  pro  forma  consolidated 
assets  and  pretax  income  frt>m 
continuing  operations.  iTie  assets  and 
pretax  incx>me  of  the  acquired 
businesses  which  are  being  evaluated 
for  significance  should  reflect  any  new 
cost  basis  arising  from  ptirt:ha8e 
accounting. 

Example:  On  February  20, 19X9 
Registrant  files  Form  S-1  containing  its 
audited  consolidated  financial 
statements  as  of  and  for  the  three  years 
ended  December  31, 19X8.  Acquisitions 
since  inception  have  been: 


*  As  a  matter  of  policy  the  staff  accepts  Ihiancial 
statements  for  periods  of  not  less  than  9.  21  and  33 
consecutive  months  (not  more  than  12  months  may 
t>e  included  in  any  period  reported  on)  as 
substantial  compliance  with  requirements  for 
financial  statements  for  1.  2  and  3  years, 
respectively. 


Acquiree 

Fncal 
year  end 

Oateot 
acquisition 

Highest 
significance 

at 
acquisition 
(percent) 

A     

3/31 
7/31 
9/30 

12/31 
3/31 

12/31 

1/1 /X7 

60 

B 

4/1 /X7 

45 

c 

9/1/X7 

40 

D.    

2/1/xa 

21 

E 

F...„ 

11/1/X8 

To  be 
acquired. 

11 
11 

The  following  table  reflects  the 
application  of  the  significance  tests  to 
the  combined  financial  information  at 
the  time  the  registration  statement  is 
filed. 


tin  percent] 


Component 
entity 

Date  of 

acquisi- 
tion 

MtnMTHjnt 
financial 
state- 
mont 
require- 
ment 

Period  in 
consoli- 
dated 

F/S 

Sepa- 
rate 
pre- 

acqw- 

aition 
audit- 
ed 

F/S 

N/A 
1/1/X7 
4/1 /X7 
9/1 /X7 

2/1/xe 

11/1/X8 

MomtM 

Registrant 

A 

33 
33 
33 
33 

21 

36 
24 

21 

16 

11 

2 

9 

B 

•12 

C 

17 

D 

E 

10 

F  

9 

9 

acquired 
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establish  the  restricted  area  in  the 
Thames  River,  the  dividing  line  between 
the  towns  of  Groton  and  Waterford.  The 
restricted  area  covers  the  river  area 
immediately  adjacent  to  the  submarine 
base  and  generally  extends  to  the 
western  limits  of  the  dredged  channel. 
The  northernmost  and  southernmost 
portions  of  the  restricted  area  extend 
beyond  the  dredged  channel  limits  to  the 
western  shore.  A  detailed  description  of 
the  restricted  area  boundaries  is  in  the 
regulations  ((a)  The  area). 

On  February  19, 1987,  the  New 
England  Division  Engineer  issued  a 
public  notice  to  all  known  interested 
parties  soliciting  comments  on  this 
proposal  and  on  March  30, 1987,  the 
division  engineer  held  a  public  hearing 
on  the  proposed  restricted  area.  Due  to 
the  amoimt  of  opposition  expressed  in 
response  to  the  public  notice  and  at  the 
hearing,  the  Navy  scaled  down  its 
proposal.  The  revised  restricted  area  is 
contained  in  this  interim  final  regulation. 

In  view  of  the  extensive  public 
involvement  at  the  local  level  and 
immediate  needs  of  the  Navy  for 
improved  security,  we  have  fotmd  that 
notice  of  proposed  rulemaking  and 
public  procedtires  thereto  are 
unnecessary  and  impracticable  and 
good  cause  exists  for  not  postponing  the 
effective  date  until  30  days  after 
publication  in  the  Federal  Register. 

Economic  Assessment  and  CertificatifMi 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  provisions  of  E.0. 12291 
do  not  apply.  I  hereby  certify  that  this 
interim  Hnal  regulation  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Fait  334 

Navigation  (water).  Transportation. 
Danger  zones. 

In  consideration  of  the  above  the 
Department  of  the  Army  is  amending 
Part  334  of  Title  33  to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Auttunity:  40  Stat.  268;  (33  U.S.C  1)  and  40 
Stat.  692;  (33  U.S.C  3). 

2.  Section  334.75  is  added  as  follows: 

§  334.75    Thames  River,  Naval  Submarine 
Baae  New  London,  Reatricted  Area. 

(a)  The  area:  The  open  waters  of  the 
Thames  River  approximately  5  nautical 
miles  upriver  from  its  mouth  along  the 
boundary  between  Groton  ind 
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Com- 

Significance  of 

Highest 

entity 

Assets 

Eam- 
ttigs 

Investment 

level  of 
significance 

A „ 

B 

12 
10 
21 
10 

4 
2 

23 

21 

3 

S 

9I0SS 

11 

12 

10 

4 

13 

3 

6 

23 
21 

C 

D 

21 
13 

E 

9 

F„ 

11 

Year  1  (most  recent  fiscal  year) — 
Entity  E  is  the  only  acquiree  for  which 
pre-acquisition  financial  statements  may 
be  omitted  for  the  latest  year  since 
signiBcance  for  each  other  entity 
exceeds  10%  under  one  or  more  test. 

Year  2  (preceding  fiscal  year) — 
Financial  statements  for  E  and  F  may  be 
omitted  since  their  combined 
significance  is  20%  and  no  other 
combination  can  be  formed  with  E 
which  would  not  exceed  20%. 

Year  3  (second  preceding  fiscal 
year) — Financial  statements  for  D,  E  and 
F  may  be  omitted  since  their  combined 
significance  of  these  entities  is  33%  * 
and  no  other  combination  can  be  formed 
with  E  and  F  which  would  not  exceed 
40%. 

The  financial  statement  requirements 
must  be  satisfied  by  filing  separate  pre- 
acquisition  audited  financial  statements 
for  each  entity  that  was  not  included  in 
the  consolidated  financial  statements 
for  the  periods  set  forth  above.  The 
following  table  illustrates  the 
requirements  for  this  example. 


*  Combined  (Ignificance  ii  the  *um  of  the 
significance  of  D'l  investment  test  (13%).  E*! 
earnings  test  (9%)  and  Fi  earnings  test  (11%). 


*  The  audited  preacquisition  period  rteed  not  cor- 
respond to  the  acquiree's  pr».«oquisition  fiscal  yaw. 
Ho«vever,  audited  periods  must  not  be  for  periods  In 
excess  of  12  monttis. 

^  To  be  acquired. 

(FR  Doc.  88-27365  Filed  n-2&-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  334 

Restricted  Area,  Thames  Rhrer  In 
Waterf  ord/Groton,  CT 

AOENCV:  U.S.  Army  Corps  Of  Engineers, 

DoD. 

action:  Interim  final  rule. 

summary:  This  interim  final  rule  invites 
comments  on  the  Department  of  the 
Army's  proposal  to  establish  a  naval 
restricted  area  in  the  waters  of  the 
Thames  River  in  the  vicinity  of  the  New 
London  Submarine  Base  for  the 
increased  safety  and  security  of 
Government  owned  facilities  and 
vessels.  These  regulations  will  normally 
have  minimal  impact  on  vessel 
movements  within  the  designated 
restricted  area  but  will  prohibit  vessels 
from  entering  the  restricted  area  when 
notified  by  submarine  base  personnel 
that  such  use  within  the  area  will 
interfere  with  submarine  maneuvering, 
operations  or  security. 
DATES:  Interim  final  rule  effective 
November  28, 1988.  Written  comments 
must  be  submitted  on  or  before 
December  28. 1988. 
ADORESSES:  HQDA,  CECW-OR, 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Lee  at  (617)  647-8156  or  Mr. 
Ralph  T.  Eppard  at  (202)  272-1783. 
SUFFLEMENTARV  INFORMATION:  The 

Commanding  Officer.  Naval  Submarine 
Base,  New  London,  Connecticut,  has 
requested  the  Department  of  the  Army 


Waterford.  Connecticut,  within  an  area 
bounded  as  follows: 

From  a  point  on  the  eastern  shore  at 
latitude  41'  24'  14.4'  N.  longitude  72'  05'  38.0" 
W  then  northerly  along  the  coast  to  latitude 
41''24'  20X)"  N,  longitude  72°  05'  37.9  "  W  then 
westerly  across  the  river  to  a  point  on  the 
western  shore  at  latitude  41*  24'  20.0"  N, 
longitude  72*  05'  56.6"  W  then  southerly  along 
the  coast  to  a  point  on  the  western  shore  at 
latitude  41°  24'  5.0"  N.  longitude  72°  05'  55.7" 
W  then  easterly  to  the  western  edge  of  the 
dredged  channel  to  a  point  located  at  latitude 
41°  24'  04.1"  N.  longitude  72°  05'  51.2"  W  then 
southerly  along  the  western  edge  of  the 
dredged  channel  to  a  point  at  latitude  41°  24' 
00"  N.  longitude  72*  05'  52.6"  W  then 
southerly  along  the  western  edge  of  the 
dredged  channel  to  a  point  located  at  latitude 
41°  23'  57.1"  N.  longinide  72°  05'  52.5"  W  then 
southerly  to  buoy  "11"  located  at  a  point  at 
latinide  41'  23'  45.6"  N.  longitude  72°  OS'  53.7" 
W  then  southerly  to  buoy  "B"  on  the 
northeastern  shore  of  Mamacoke  Hill  to  a 
point  at  latitude  41°  23'  33.8"  N,  longitude  72° 
05'  53.7"  W  then  southerly  along  the  shore  to 
buoy  "A  at  latitude  41°  23'  25.0"  N.  longitude 
72°  05'  45.4"  W  then  southeasterly  to  buoy  "9" 
at  a  point  located  at  latitude  41°  23'  15.0"  N, 
longitude  72*  06'  35.0"  W  then  easterly  to  a 
point  on  the  eastern  shore  at  latitude  41*  23' 
15.0"  N,  longitude  72°  05'  17S"  W  then 
northerly  along  the  shore  to  a  point  on  the 
eastern  shore  at  latitude  41'  23'  15.8"  N, 
longitude  72°  05'  17.9"  W  then  along  the 
following  points: 
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Latitude 

Longitude 

4r23'  15.8"N 

72*05'  22.0  "W 

41-23' 25.9"N 

72*06'  29.9"W 

41*23'  33.e"N 

72*05'  34.7 -W 

4r23'37.0"N..„ 

72*05'  3e.0'W 

4r23'41.0"N 

72*05'  40.3"W 

4r23'47.2"N 

72*05'  42.3'  W 

41°23'53.8"N 

72*05'  43.7"W 

41*23' 59.e"N 

72*06'  43.0 'W 

41'24'12.4"N „ 

72*05'  43.2'W 

Then  to  the  point  of  beginning  on  the  eastern 
shore. 

(b)  The  regulations.  (1)  Vessels  and 
other  watercraft  within  the  designated 
navigation  channel  may  proceed  through 
the  restricted  area  at  normal  operating 
speeds  without  stopping.  Vessels  and 
watercraft  may  also  utilize  the  water 
area  within  the  restricted  area  located 
between  the  western  edge  of  the 
designated  channel  and  the  western 
shore  for  fishing,  anchoring  and  other 
recreational  uses.  However,  all  vessels 
and  watercraft  except  U.S.  military 
vessels  must  leave  the  restricted  area 
when  notified  by  personnel  of  the  New 
London  Submarine  Base  that  such  use 
will  interfere  with  submarine 
maneuvering,  operations  or  security. 

(2)  Commercial  fishermen  and  shell 
fishermen  may  fish  within  the  restricted 
area  provided  their  vessels  display 
registration  numbers  issued  by  the 
Naval  Submarine  Base,  New  London, 


Connecticut.  The  registration  numbers 
may  be  obtained  by  contacting  the 
Commanding  Officer,  Naval  Submarine 
Base  New  London.  All  commercial 
fishermen  and  shell  fishermen  must  also 
leave  the  restricted  area  when  notified 
by  personnel  of  the  New  London 
Submarine  Base  that  such  use  will 
interfere  with  submarine  maneuevering, 
operations  or  security. 

(3)  Vessels  which  are  owned, 
operated  or  sponsored  by  local,  state 
municipalities  or  academic  institutions 
preparing  for  or  participating  in  a  water 
sport  or  water  related  recreational  event 
sponsored  by  those  local  or  state 
municipalities  or  academic  institutions, 
or  private  or  commercial  vessels 
engaged  in  observing  the  conduct  of  the 
above  event  shall  be  exempt  from  the 
restrictions  above,  providing: 

(i)  The  Commanding  Officer,  Naval 
Submarine  Base  New  London,  and  the 
Coast  Guard  Captain  of  the  Port  are 
advised  in  writing  at  least  48  hours  in 
advance  of  the  event,  or 

(ii)  The  event  was  publicized  in  such  a 
manner  that  the  local  public  in  general 
had  a  reasonable  opportunity  to  learn  of 
the  event  48  hours  in  advance. 

(iii)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commander, 
U.S.  Naval  Submarine  Base  New 
London,  Connecticut,  and  such  agencies 
as  he/she  may  designate. 

Date:  November  17, 1988. 
Patrick  J.  Kelly, 

Brigadier  General.  USA,  Director  of  Civil 
Works. 

[FR  Doc.  88-27337  Filed  11-25-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 

[Docket  No.  80108-«200] 

Miscellaneous  Changes  In  Patent 
Practice 

agency:  Patent  and  Trademark  Office. 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  is  amending  its  regulations  to  (1) 
correct  certain  rules  to  conform  to 
previous  changes  in  other  rules,  (2), 
require  all  correspondence  directed  to 
the  Patent  and  Trademark  Office 
concerning  a  patent  application  to 
include  the  series  code  and  serial 
number  or  serial  number  and  filing  date, 
(3)  provide  for  the  indication  of 
copyright  and  mask  work  protection  in 
patent  applications,  (4)  require  that  any 


necessary  corrections  to  drawings  be 
made  only  by  submission  of  new  or 
replacement  drawings.  (5)  provide  in 
limited  situations  for  the  use  of  color 
drawings  in  utility  patent  applications. 

(6)  prohibit  the  use  of  broken  lines  in 
design  patent  application  drawings  to 
show  hidden  planes  and  surfaces,  and 

(7)  provide  for  a  refund  of  a  portion  of 
the  preliminary  examination  fee  where 
the  Demand  is  withdrawn.  The  change 
pertaining  to  the  drawings  would 
remove  any  need  for  patent  applicants 
or  their  representatives  to  borrow 
drawings  filed  in  patent  applications 
from  the  Office  after  the  effective  date 
of  the  rule  change  for  purposes  of 
making  correctjons. 

EFFECTIVE  DATE:  January  1. 1989.  The 
non-retum  of  drawings  provision  of 
S  1.85(b)  will  apply  to  drawings  in 
patent  applications  filed  after  January  l. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  O.  Maassel  by  telephone  at  (703) 
557-3070  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPIXMENTARY  INFORMATION:  Proposed 
rulemaking  requesting  comment  was 
published  on  May  9, 1988  in  the  Federal 
Register  at  53  FR  16522-16527  and  on 
May  24, 1988  in  the  Official  Gazette  at 
1090  O.G.  57-62. 

An  oral  hearing  was  conducted  on 
July  21, 1988  to  receive  comments. 

Written  comments  were  received  from 
5  patent  law  groups,  2  patent  law  firms 
and  6  individuals.  One  person  also 
presented  oral  testimony. 

No  comments  were  received  relating 
to  the  proposed,  amendment  of  S5  1-4, 
1.5(b),  1.53(d),  1.56, 1.81, 1.84  (j)  and  (I), 
1.152, 1.378, 1.421  and  1.480. 

The  comments  received  relating  to 
amendments  to  particular  sections  and 
replys  thereto  are  listed  below. 

Comments  Relating  to  Section  1.5(a) 

Comment.  Six  comments  indicated 
that  they  considered  the  punishment  of 
returning  papers  with  improper 
identification  as  too  harsh  a  penalty, 
since  such  return  could  result  in  the 
necessity  of  paying  extension  of  time 
fees  or  revival  of  an  abandoned 
application. 

Reply.  The  return  of  papers  with 
improper  identification  is  not  intended 
to  serve  as  punishment  or  a  penalty,  but 
as  a  solution  to  a  major  problem.  In  fact, 
most  of  the  improperly  identified  papers 
are  not  ones  for  which  a  time  period  is 
running,  e.g.,  priority  papers, 
information  disclosure  statements, 
status  inquiries,  etc.  The  Patent  and 
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Trademark  Office's  (PTO)  goal  is  to 
match  papers  with  the  appropriate 
application  as  quickly  as  possible.  The 
practice  of  the  PTO  has  been  to  attempt 
to  match  papers  with  the  correct 
application  by  using  the  Patent 
Application  Locating  and  Monitoring 
(PALM)  System  to  conduct  a  search  by 
applicant's  name.  Such  a  search  is  very 
slow  and  merely  lists  all  appUcation 
numbers  under  the  name  of  the  inventor. 
These  apphcation  numbers  must  then  be 
individually  checked  to  attempt  to 
match  any  other  identifying  information 
found  on  the  paper.  If  this  process  is 
unsuccessful,  attempts  are  made  to 
reach  the  sender  by  telephone. 
Telephone  calls  usually  require  further 
followup  since  the  paper  cannot  usually 
be  identified  immediately.  Frequently, 
the  serial  number  is  not  even  available 
to  the  sender  since  application-related 
papers  are  being  sent  to  the  PTO  before 
notification  of  serial  number  has  been 
received.  For  papers  not  successfully 
matched  after  these  attempts,  the 
process  of  using  PALM  and  making 
telephone  calls  is  repeated  days  and 
weeks  later.  Despite  the  considerable 
effort  and  resources  applied  to  matching 
papers,  there  are  still  thousands  of 
unmatched  papers.  Undoubtedly,  many 
were  followed  up  by  status  inquiries  or 
complaint  letters  from  the  senders, 
subsequent  PTO  searches  for  missing 
papers,  and  resubmissions  by  senders, 
some  with  petitions  or  extension  of  time 
fees.  This  waste  of  resources  by  both  the 
PTO  and  the  applicants  is  a  major 
concern.  Since  the  goal  is  to  match 
papers  as  quickly  and  efficiently  as 
possible,  and  not  to  institute  a  harsh 
penalty,  the  final  rule  was  modified. 
Papers  which  are  not  properly  identified 
will  be  returned,  but  if  they  are 
resubmitted  to  the  PTO  within  two 
weeks  of  the  date  they  are  returned  by 
the  PTO,  the  original  date  of  receipt  will 
be  retained  without  the  need  for  paying 
fees  for  extension  of  time  or  revival  of 
an  abandoned  application.  Where  no 
return  address  is  available,  the  papers 
will  be  retained  for  a  reasonable  period 
of  time  to  await  any  followup 
correspondence.  If  no  followup 
correspondence  is  received  within  a 
reasonable  period  of  time,  the  papers 
will  be  destroyed. 

Comment.  Three  conmients  included 
the  proposal  that  the  filing  date  and 
serial  number  be  accepted  as  meeting 
the  requirements  of  9  1.5(a). 

Reply.  This  proposal  has  been 
adopted  in  the  final  rule. 

Comment  One  comment  proposed 
that  implementation  of  the  proposal  be 
delayed  for  one  year  to  provide 


sufficient  time  to  allow  applicants  to 
adapt  to  the  requirements. 

Aep/y.  The  requirements  are  believed 
to  be  quite  simple  and  are  already  met 
by  almost  all  papers  filed  in  the  PTO. 
Therefore,  an  extended  period  of  time  to 
adapt  is  not  seen  to  be  necessary  or 
appropriate. 

Comment  Two  comments  suggested 
that  a  procedure  be  developed  under 
which  an  applicant  could  resubmit  a 
corrected  returned  paper  with  fee  In  a 
timely  manner,  and  receive  the  benefit 
of  the  date  of  the  original  submission  as 
its  filing  date. 

Reply.  The  substance  of  this 
suggestion  has  been  adopted  in  final 
§  1.5(a],  but  without  the  charge  of  a  fee. 
The  final  ride  provides  resubmission  of 
a  returned  paper  with  proper 
identification  within  two  weeks  of  the 
PTO  mailing  date  of  the  letter  returning 
the  paper  to  the  sender  to  resubmit  the 
paper  and  retain  the  benefit  of  the  filing 
date  of  the  original  submission.  If 
desired,  the  resubmission  could  be 
mailed  under  the  certificate  of  mailing 
procedure  of  1 1.8  or  the  "Express  Mail" 
procedure  of  S  1.10. 

Comment  Three  comments  suggested 
that  a  form  or  notice  be  sent,  with  a  time 
limit  set  for  return  of  appropriate 
identification  with  minimal  fee  or 
surcharge. 

Reply.  The  proposal  would  require  the 
PTO  to  retain  the  unmatched  papers  in 
some  kind  of  order,  probably 
alphabetically  by  inventor  name  and/or 
by  receipt  date,  so  that  responses  could 
be  matched.  A  double  matching  of  all 
papers  would  be  necessary.  The 
responses  with  the  appropriate 
identification  would  have  to  be  matched 
to  the  original  papers  submitted,  then 
these  would  have  to  be  matdied  with 
the  applications.  If  responses  with 
appropriate  identification  did  not 
reference  the  fact  that  a  notice  had  been 
sent,  they  may  not  be  associated  with 
the  original  again  resxdting  in  more 
unmatched  papers.  Accordingly,  the 
proposal  was  not  adopted. 

Comment  One  comment  indicated 
that  including  the  word  "must"  with 
respect  to  providing  the  serial  number 
and  series  code  is  too  severe  a 
requirement 

Reply.  The  current  rules  in  37  CFR  1.5 
state  such  identification  "should"  be  on 
application-related  papers.  This  term 
has  apparently  been  too  permissive  and 
has  contributed  to  the  problem.  The  use 
of  "must"  is  believed  to  be  sufficiently 
strong  to  aid  in  resolving  the  problem. 
Comment  One  comment  included  the 

proposal  that  a  wrong  serial  number  be 

considered  as  a  defective  execution 


vadet  35  U.S.C.  26  which  could  be 
corrected  without  loss  of  filing  date. 

Reply.  The  legislative  history  of  35 
US.C.  26  is  quite  dear  that  the  intent  of 
the  section  was  to  remedy  problems 
only  in  the  execution  of  oaths  and 
declarations. 

Comment  Two  commsnts  questioned 
the  meanining  of  "series  code." 

Reply.  The  series  code  is  the  two  digit 
number  preceding  the  serial  number  on 
the  applkation  fibng  receipt  A  new 
series  code  is  assigned  each  time  a  new 
series  of  six  digit  serial  numbers  is 
begun.  The  current  series  code  is  "07".  It 
appears  before  the  serial  number,  for 
example  07/123.456.  An  illustrative 
example  is  also  included  in  tbe  final 
rule. 

Comment  One  comment  included  the 
proposal  that  a  more  appropriate  name 
for  the  combination  of  series  code  and 
serial  number  would  be  "application 
number." 

Reply.  This  proposal  has  been 
adopted  in  the  final  rule. 

Comment  One  comment  raised  the 
question  as  to  whether  correspondence 
relating  to  a  patent  application  should 
contain  both  the  heading  "PATENT*  as 
suggested  in  the  helpful  hints  and 
"PATETJT  APPLICATION"  as  called  for 
in  1.5(a). 

Reply.  Only  "PATENT 
APPLICATION"  should  be  used  on 
patent  application  correspondence.  This 
should  be  placed  in  an  obvious  location 
on  the  top  page. 

Comment  One  comment  noted  that 
the  return  post  card  only  contains  the 
serial  number  and  not  the  series  code. 

Reply.  The  FTO  plans  to  begin 
identifying  an  eight-digit  application 
number  on  return  post  cards.  The  series 
code  will  be  the  first  two  digits, 
followed  by  a  slant  "/"  and  the  six  digit 
serial  niunber.  Althought  the  series  code 
has  not  been  stamped  along  with  die 
serial  number  on  die  return  post  card 
used  by  many  applicants,  the  series 
code  changes  only  once  about  every  7  or 
8  years  when  a  new  set  of  serial 
numbers  is  begun  with  OOaOOl. 
Therefore,  unl^  the  eight-digit 
application  number  is  stamped  on  return 
post  cards,  the  current  series  code  "07" 
can  be  used  along  with  the  serial 
number  currendy  stamped  on  the  post 
card. 

Comment  Three  comments  suggested 
that  the  rules  provide  diat  a  paper 
without  proper  identification  be 
returned  only  if  the  PTO  found  it 
impossible  to  match  the  paper  to  a 
particular  application  file. 

Reply.  Attempts  to  match  improperly 
identified  papers  with  a  particular 
application  file  is  very  time  consuming 


and  experience  has  shown  that  the 
benefits  of  such  time  consuming  effort 
are  not  worth  the  effort  expended. 

Comment  One  comment  questioned 
the  meaning  of  "such  information"  in  the 
second  sentence  of  §  1.5(a). 

Reply.  "Such  information"  means  the 
items  referred  to  in  the  first  sentence, 
namely,  the  series  code  and  serial 
number,  serial  number  and  filing  date,  or 
international  application  number. 

Comment  One  comment  indicated 
that  the  PTO  may  not  return  a  paper  in  a 
timely  manner. 

Reply.  Although  no  assurance  can  be 
given  as  to  the  prompt  return  of  all 
improperly  identified  papers,  such 
papers  will  be  returned  in  most 
instances  fi-om  the  PTO  Mail  Room 
within  one  day  of  the  opening  of  the 
envelopes  containing  the  papers  and 
discovery  of  incomplete  identification. 
Also,  the  time  for  resubmission  of  a 
returned  paper  is  calculated  from  the 
PTO  mailing  date  so  that  no  injury 
would  result  from  a  prompt 
resubmission. 

Comment  One  comment  indicated 
that  if  the  filing  receipt  is  delayed  or 
lost,  it  would  preclude  timely  status 
inquiries  or  cause  delays  in  preliminary 
matters  such  as  a  request  for  a  foreign 
filing  license. 

Reply.  A  self-addressed  return  post 
card,  with  proper  postage,  can  be  used 
to  obtain  early  notification  of  the 
application  number. 

Comments  Relating  to  Section  1.53 

Comment  One  comment  pointed  out 
inconsistent  wording  between  proposed 
S  1.53  and  the  explanatory  comments  in 
the  notice  of  proposed  rulemaking. 

Reply.  The  apparent  inconsistency 
has  been  corrected. 

Comments  Relating  to  Sections  1.71  and 
lJI4(o) 

Comment  One  comment  raised  a 
question  whether  the  PTO  should  make 
a  comment  as  to  the  legal  sufficiency  of 
a  copyright  notice  mentioned  in  S 1-71 
since  the  PTO  does  not  administer  the 
copyright  law. 

Reply.  An  indication  of  what  is 
considered  to  be  legally  sufficient 
copyright  notice  was  included  to  assist 
applicants  who  may  not  be  familiar  with 
the  copyright  law. 

Comments  Relating  to  Section  1.84(a) 

Comment  Five  comments  were 
received  objecting  to  the  prohibition  of 
photolithographs  as  drawings. 

Reply.  The  final  rule  does  not  prohibit 
photolithographs  as  drawings. 


Comments  Relating  to  Section  1.84(b) 

Comment  Three  comments  were 
received  relating  to  drawing  sheet  sizes. 
One  comment  favored  using  only  the  A4 
size  and  the  other  two  comments 
favored  using  letter  size  [8^/i  by  11 
inches). 

Reply.  Since  applicants  have  three 
different  size  sheets  which  may  be  used 
as  they  choose,  no  need  is  currently 
seen  to  make  a  single  size  mandatory. 
The  use  of  letter  size  drawing  sheets 
requires  further  study  and  if  acceptable, 
will  be  proposed  for  public  comments  in 
the  future. 

Comments  Relating  to  Section  1.84(i) 

Comment  One  comment  included  the 
suggestion  that  clarifying  language 
changes  be  made  in  §  1.84(i). 

Reply.  The  comment  relating  to  the 
wording  of  the  last  sentence  of  §  1.84(i) 
has  been  adopted. 

Comments  Relating  to  Section  1.84(n) 

Comment  One  comment  supported 
the  change  to  9 1.84(n). 

Comments  Relating  to  Section  1  J4(p) 

Comment  Two  comments  relating  to 
color  drawings  in  utility  applications 
were  received.  One  comment  proposed 
that  the  applicant  be  permitted  to  file 
color  drawings  at  his  or  her  choice  but 
that  the  patent  be  printed  in  black  and 
white  only  with  copies  of  the  color 
drawings  being  available  at  extra  cost. 
The  other  comment  related  to  the  patent 
examiner  having  the  discretion  to  accept 
color  drawings  rather  than  requiring  a 
petition  to  be  filed. 

Reply.  In  the  past  only  a  very  few 
applications  have  shown  a  need  to 
include  drawings  in  color.  Until  more 
experience  is  gained,  it  is  considered 
best  to  allow  color  drawings  in  limited 
situations  and  approval  to  remain  in  a 
central  location  by  petition. 

Comment  One  comment  stated  that  it 
is  not  proper  to  charge  a  higher  fee 
where  color  drawings  are  required. 

Reply.  Color  drawings  are  considered 
to  be  beyond  the  normal  requirements 
set  forth  in  the  rules  and  therefore 
require  a  waiver  of  the  rules  for 
acceptance. 

Comments  Relating  to  Section  1.85(a) 

Comment  One  comment  was  received 
suggesting  that  "may"  be  changed  to 
"shall"  in  9 1.85(a). 

Reply.  The  PTO  is  ciurently  very 
liberal  in  accepting  informal  drawings 
and  no  need  is  seen  for  making  the 
proposed  change. 


Comments  Relating  to  Section  1.85(b) 
and  (c) 

Comment  One  comment  proposed 
allowing  drawings  filed  in  the  PTO  to  be 
withdrawn  to  make  minor  changes. 

Reply.  The  problems  relating  to 
charging  out  drawings  would  remain  if 
drawings  are  allowed  to  be  removed 
from  the  PTO  for  any  reason.  A  major 
purpose  of  the  rule  change  is  to  remove 
the  necessity  to  have  a  drawing  charge- 
out  system  in  the  PTO  in  the  future. 

Comment  One  comment  asked 
whether  9  1.85(b)  would  be  construed  to 
deny  access  to  a  PTO  drawing  for 
making  a  copy. 

Reply.  Applicants  and  their 
representatives  will  continue  to  have 
access  to  their  files  and  obtain  copies  of 
drawings. 

Comment  One  comment  proposed 
adding  another  sentence  to  9  1.85(c)  to 
clarify  that  an  extension  of  time  is 
available  under  9  1.136  for  filing  of 
formal  drawings  but  not  for  payment  of 
the  issue  fee. 

Reply.  This  proposal  has  been 
adopted  with  somewhat  different 
wording. 

Comment  One  comment  indicated 
that  the  three  month  period  for 
submitting  corrections  should  be 
measured  fixim  the  "notice  of 
allowability"  rather  than  the  "notice  of 
allowance." 

Reply.  This  proposal  has  been 
adopted  in  the  final  rule. 

Discussion  of  Specific  Rules 

Section  1.4,  as  amended,  corrects  the 
listing  of  rules  in  paragraph  (a)(2). 

Section  1.5,  as  amended,  provides  that 
all  correspondence  related  to  a  U.S. 
national  patent  application  already  filed 
with  the  Patent  and  Trademark  Office 
must  include  the  indentification  of  the 
application  number  which  comprises 
both  the  series  code  and  the  serial 
number  assigned  to  that  application  by 
the  Patent  and  Trademark  Office  (e.g.. 
07/123.456).  or  the  serial  number  and 
filing  date.  Any  correspondence  not 
containing  such  identification  will  be 
returned  to  the  sender  where  a  return 
address  is  available.  The  final  rule  has 
been  revised  to  provide  that  if  the 
correspondence  is  remailed  to  the  PTO 
within  two  weeks  of  the  mailing  date  of 
the  PTO's  cover  letter  returning  the 
correspondence,  the  PTO  will  grant  the 
benefit  of  the  original  date  of  receipt  of 
the  returned  correspondence.  The  two- 
week  period  will  not  be  extended  under 
9  1.136.  Applicants  may  use  either  9  1-8 
or  9  110  mailing  procedures  for 
resubmissions  of  returned 
correspondence.  No  correspondence 
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relating  to  an  application  should  be  filed 
prior  to  when  notification  of  the 
application  number  is  received  from  the 
PTO.  If  for  some  reason  returned 
correspondence  is  resubmitted  later 
than  two  weeks  after  the  return  mailing 
by  the  PTO.  the  resubmitted 
correspondence  will  be  accepted  but 
given  its  date  of  receipt  with  proper 
identification.  If  the  original  date  of 
receipt  is  desired,  applicants  may 
petition  under  S  1.183  for  waiver  of  the 
rules.  Given  there  are  over  30,000 
documents  to  be  routed  each  day,  this 
requirement  greatly  facilitates  the 
matching  of  correspondence  received 
with  the  relevant  patent  application  file. 
Without  proper  number  identification, 
documents  are  either  signiHcantly 
delayed  during  processing  or  are  never 
matched  with  the  relevant  application 
file.  The  amendments  to  paragraph  (b) 
draw  attention  to  the  different 
requirements  for  identification  in 
correspondence  relating  to  the  payment 
of  maintenance  fees. 

Section  1.53  (c)  and  (d).  as  amended, 
state  that  a  copy  of  the  "Notice  of 
Incomplete  Application"  or  "Notice  to 
File  Missing  Part"  form  sent  to  the 
applicant  by  the  Office  should 
accompany  any  response  submitted  to 
the  Office  in  order  for  the  response  to  be 
accepted.  This  will  prevent  the 
inadvertent  assignment  of  a  new 
application  number  to  correspondence 
sent  in  response  to  such  notices  or  the 
misrouting  of  the  correspondence. 

Section  1.56(e),  as  amended,  corrects 
the  reference  to  the"Board  of  Appeals" 
to  read  "Board  of  Patent  Appeals  and 
Interferences." 

Section  1.71.  as  amended,  contains 
new  paragraphs  (d)  and  (e)  relating  to 
the  inclusion  of  copyright  and  mask 
work  notices  in  patent  applications.  The 
provisions  proposed  are  similar  to  those 
set  forth  in  the  Official  Gazette  notice 
dated  March  20, 1987  titled  "Inclusion  of 
Copyright  or  Mask  Work  Notice  in 
Patents"  appearing  on  April  21, 1987  at 
1077  O.G.  22.  Under  current  intellectual 
property  laws,  it  is  possible  to  obtain 
copyright  protection  or  mask  work 
protection  as  well  as  patent  protection 
for  certain  designs  and  technologies.  On 
occasion,  an  author  or  inventor 
considers  it  desirable  to  include  a  notice 
of  copyright  or  mask  work  in  a  design  or 
utiUty  patent  which  discloses  material 
on  which  copyright  or  mask  work 
protection  previously  has  been 
established. 

The  inclusion  of  a  copyright  or  mask 
work  notice  in  a  patent  that  discloses 
material  on  which  copyright  or  mask 
work  protection  previously  has  been 
established,  will  serve  to  pubUcize  and 
thereby  protect  the  various  intellectual 


property  rights  of  the  author  or  inventor. 
Further,  this  publication  would  tend  to 
protect  the  public  by  militating  against 
an  unintentional  encroachment  of  the 
rights.  The  presence  of  an  unrestricted 
copyright  or  mask  work  notice  in  a 
patent  could  have  an  inhibiting  effect  on 
public  dissemination  of  the  patent 
disclosure  to  the  extent  it  discourages 
the  facsimile  reproduction  of  the  patent. 
The  possible  effect  would  be  contrary  to 
the  mission  of  the  Patent  and  Trademark 
Office  to  disseminate  knowledge  and 
information  publicly  by  way  of  patent 
issuance,  publication,  and  distribution. 
To  avoid  this  effect,  it  is  considered 
necessary  to  include  an  appropriate 
authorization  by  the  author  or  inventor 
for  copying  of  the  patent  itself  with  any 
copyright  or  mask  work  notice 
appearing  in  the  patent.  Inclusion  of  a 
copyright  or  mask  work  notice  after  a 
Notice  of  Allowance  has  been  mailed 
will  be  permitted  only  if  the  criteria  of 
37  CFR  1.312  have  been  fulfilled.  If  the 
authorization  required  by  amended 
§  1.71(e)  is  not  included,  the  notice  will 
be  objected  to  as  improper  by  the 
examiner.  If  the  examiner  maintains  the 
objection  upon  reconsideration,  further 
review  must  be  by  way  of  a  petition 
filed  in  accordance  with  37  CFR  1.181. 

Section  1.81,  as  amended,  clarifies 
that  high  quahty  copies  of  drawings 
should  be  submitted  in  patent 
applications.  Since  corrections  are  the 
responsibility  of  the  applicant,  the 
original  drawing(8)  should  be  retained 
by  the  applicant  for  future  correction,  if 
necessary. 

Section  1.84(a),  as  amended, 
eliminates  reference  to  two-ply  or  three- 
ply  bristol  board.  Amended  paragraph 
(a)  also  adds  a  reference  to  9  1.84(p) 
relating  to  color  drawings  in  utility 
patent  applications. 

Only  one  copy  of  the  drawing  is 
required  or  desired.  The  Office  had 
attempted  to  encourage  the  submission 
of  three  copies,  but  compliance  was 
very  low.  It  was  determined  that  it  is 
more  efficient  for  the  Office  to  rely  on 
consistency  and  only  one  copy. 
Accordingly,  hereafter  only  one  copy  of 
the  drawings  should  be  submitted. 

The  Patent  and  Trademark  Office  will 
no  longer  release  to  applicants,  bonded 
drafting  companies,  or  others,  drawings 
from  patent  applications  filed  after  the 
effective  date  of  these  rule  changes.  See 
amended  S  1.85(b).  If  corrections  to  the 
drawings  are  necessary,  new  corrected 
drawings  must  be  prepared  by  the 
applicant  and  filed  in  the  Patent  and 
Trademaric  Office.  Therefore,  the 
applicant  attorney  or  agent  should 
retain  the  original  drawing  so  that  a 
corrected  original  drawing  or  corrected 


copy  may  be  later  submitted  if 
necessary. 

The  Office  will  continue  to  allow 
applicants  to  borrow  drawings  for 
correction  which  have  been  filed  prior  to 
the  effective  date  of  these  rule  changes. 

Section  1.84(b),  as  amended,  provides 
for  applicants  using  drawing  sheets 
which  are  8V4  by  13  inches  in  size. 

Section  1.84(i),  as  amended,  contains 
grammatical  corrections  in  the  text  of 
the  rules  and  clarifies  Office  drawing 
requirements  as  to  exploded  views, 
enlarged  views  and  views  which  require 
several  sheets. 

Section  1.84{j).  as  amended,  clarifies 
how  views  should  be  arranged  when 
they  are  placed  sideways  on  the 
drawing  sheet. 

Section  1.84(1],  as  amended,  indicates 
that  drawings  may  be  identified  by 
lightly  writing  identifying  information  in 
the  top  margin  on  the  drawings.  For 
identification  by  application  number,  the 
Office  prefers  that  the  information  be 
placed  on  the  front  of  the  drawing. 
When  the  applicant  forwards  drawings 
separate  from  the  original  application 
papers,  a  cover  letter  identifying  the 
application  by  application  number 
should  accompany  the  drawings.  The 
application  number  should  also  be 
placed  on  drawings  filed  after  the 
application  number  has  been  indicated 
in  correspondence  to  the  applicant  in 
accordance  with  S  1.84(1). 

Section  1.84(n)  is  added  and  permits 
numbering  of  the  drawing  sheets. 
However,  such  numbering  would  not 
appear  on  the  drawings  of  the  printed 
patent. 

Section  1.84(o)  is  added  and  provides 
for  the  indication  of  copyright  or  mask 
work  protection  notice  on  patent 
application  drawings.  This  procedure  is 
the  same  as  that  established  by  the 
Official  Gazette  notice  dated  March  20. 
1987  published  on  April  21. 1987  at  1077 
O.G.  22. 

Section  1.84(p)  is  added  and  provides 
in  the  rules  for  the  filing  of  color 
drawings  in  a  very  limited  number  of 
utility  patent  applications.  An  Official 
Gazette  notice  relating  to  this  topic 
dated  August  6, 1986,  Utled  "Use  of 
Color  Drawings  in  Utility  Patents"  was 
published  on  September  15, 1987  at  1082 
O.G.  25.  In  light  of  the  substantial 
administrative  and  economic  burden 
associated  with  printing  a  utility  patent 
with  color  drawings,  the  letters  patent 
and  the  patent  copies  which  are  printed 
at  the  issuance  of  the  patent  will  be  only 
in  black  and  white.  However,  copies  of 
the  patent  with  the  color  drawings  may 
be  purchased  separately  from  the  Patent 
and  Trademark  Office  upon  special 
request  and  payment  of  the  fee. 


It  is  anticipated  that  color  drawings 
will  only  be  permitted  when  color 
drawings  are  the  only  practical  method 
in  a  utility  patent  apphcation  in  which  to 
disclose  the  subject  matter  sought  to  be 
patented.  In  order  to  avoid  issues  of  lack 
of  description  or  enablement  under  35 
U.S.C.  112  or  new  matter  under  35  U.S.C. 
132,  appicants  are  advised  to  file  the 
desired  color  drawings  as  part  of  the 
original  application  papers.  The  petition 
should  be  directed  to  the  attention  of  the 
Deputy  Assistant  Commissioner  for 
Patents. 

Section  1.65,  as  amended,  indicates 
that  drawings  not  complying  with  S  1.84 
will  be  accepted  in  some  instances  for 
purposes  of  examination  and  that 
drawings  which  do  comply  with  all  the 
rules  relating  to  drawings  will  be 
required  later,  and  that  no  corrections 
will  be  permitted  to  drawings  filed  in  the 
Patent  and  Trademark  Office  after  the 
effective  date  of  the  rule  change. 

When  corrected  drawings  are 
required  to  be  submitted  at  the  time  of 
allowance,  the  applicant  is  required  to 
submit  acceptable  drawings  within 
three  months  from  the  mailing  of  the 
"Notice  of  Allowability."  Within  that 
three-month  period,  two  weeks  should 
be  allowed  for  review  of  the  drawings 
by  the  Drafting  Branch.  If  the  Office 
finds  that  further  correction  is 
necessary,  the  applicant  must  submit  a 
new  corrected  drawing  to  the  Office 
within  the  original  three-month  period  to 
avoid  the  necessity  of  obtaining  an 
extension  of  time  and  paying  the 
extension  fee.  Therefore,  the  applicant 
should  file  corrected  drawings  as  soon 
as  possible  following  the  receipt  of  the 
Notice  of  Allowability. 

Section  85(b)  provides  that  the  Patent 
and  Trademark  Office  will  not  release 
drawings  filed  in  applications  having  a 
filing  date  after  January  1, 1989  for 
purposes  of  correction.  Also,  in  order  to 
give  sufficient  notice  to  appUcants, 
allow  most  patent  applications  currently 
on  file  to  be  processed,  and  set  a  time  at 
which  the  PTO  need  no  longer  provide  a 
system  for  borrowing  of  any  drawings, 
6  1.85(b)  provides  that  after  January  1, 
1991  no  drawings  may  be  borrowed  from 
the  PTO  for  the  purpose  of  making 
drawing  corrections. 

Section  1.152.  as  amended,  i>ermits 
broken  lines  on  drawings  to  show 
visible  environmental  structure  but  not 
hidden  planes  and  surfaces  in  design 
patent  application  drawings. 

Section  1.378.  as  amended,  conforms 
with  section  404  of  Public  Law  98-^22 
which  states: 

(a)  Notwithstanding  section  41  (c]  of  title  35, 
United  States  Code,  as  in  effect  before  the 
enactment  of  Public  Law  97-247  (96  Stat.  317). 
the  Commissioner  of  Patent*  and  Trademarks 


may  accept  after  the  six-month  grace  period 
referred  to  in  such  section  41(c),  the  payment 
of  any  maintenance  fee  due  on  any  patent 
based  on  an  application  filed  in  the  Patent 
and  Trademaric  Office  pn  or  after  December 
12, 1980,  and  before  Atigust  27, 1982,  to  the 
same  extent  as  in  the  case  of  patents  based 
on  applications  filed  in  the  Patent  and 
Trademark  Office  on  or  after  August  27, 1982. 

The  amended  rule  wording  includes 
reference  to  maintenance  fees  due  on 
patents  based  on  applications  filed  in 
the  Patent  and  Trademark  Office  on  or 
after  December  12, 1980  and  before 
Augus*^27, 1982. 

Section  1.421(f),  as  amended,  deletes 
reference  to  a  canceled  PCT  Rule  and 
adds  reference  to  the  current  PCT  Rule 
provisions. 

Section  1.480(d],  as  amended, 
provides  for  a  refund  of  a  portion  of  the 
international  preliminary  examination 
fee  where  the  applicant  withdraws  the 
demand  before  the  examiner  has  begun 
the  international  preliminary 
examination.  An  amount  equal  to  the 
transmittal  fee  would  be  retained  by  the 
Patent  and  Trademark  Office  to  cover 
the  administrative  cost  involved. 

Environmental,  Energy,  and  Other 
Considerations 

The  rule  change  does  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  or  conservation  of 
energy  resources. 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  9ft-354), 
Executive  Orders  12291  and  12612,  and 
the  Paperworic  Act  of  1980, 44  U.S.C. 
3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration  that  the 
rule  change  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act  Pub.  L  96- 
354)  because  the  rule  change  corrects 
some  rules  so  that  they  correspond  to 
earlier  changes,  relate  to  identification 
of  apphcations  on  correspondence, 
allow  greater  flexibihty  in  patent 
drawing  content  and  handling,  and 
provide  for  a  refund  where  a  proper 
demand  for  international  preliminary 
examination  has  been  filed  but 
withdrawn  later. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 


competition,  employment  investment 
productivity,  irmovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12812. 

The  rule  change  involves  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  are  cleared 
under  OMB  Control  No.  0651-0011. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Courts, 
Inventions  and  patents,  Lawyers. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.CUB  and  41,  the 
Patent  and  Trademark  Vfice  is 
amending  Title  37  of  theCode  of  Federal 
Regulations  as  set  forth  below. 

37  CFR  Part  1,  is  amended  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C  6  unless  otherwise 
noted. 

2.  Section  1.4  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§  1.4    Nature  of  corrcspondcfw*. 

(a)*  *  * 

(2)  Correspondence  in  and  relating  to 
a  particular  application  or  other 
proceeding  in  the  Office.  See 
particularly  the  rules  relating  to  the 
filing,  processing,  or  other  proceedings 
of  national  applications  in  Subpart  B, 
§§  1.31  to  1.378:  of  international 
applications  in  Subpart  C,  §§  1.401  to 
1.499;  of  reexamination  of  patents  in 
Subpart  D,  §5  1.501  to  1.570;  of 
interferences  in  Subpart  E;  S§  1-601  to 
1.690;  of  extension  of  patent  term  in 
Subpart  F,  §5  1-710  to  1.785;  and  of 
trademark  applications  -5  9  2.11  to  2.189. 

3.  Section  1.5  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as 

follows: 

9  1.5    Mantmcattan  of  appNcatlon,  patent 
or  raglstratioii. 

(a)  No  correspondence  relating  to  an 
application  should  be  filed  prior  to  when 
notification  of  the  application  number  is 
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received  from  the  Patent  and  Trademark 
Office.  When  a  letter  directed  to  the 
Patent  and  Trademark  Office  concerns  a 
previously  filed  application  for  a  patent, 
it  must  identify  on  the  top  page  in  a 
conspicuous  location,  the  application 
number  (consisting  of  the  series  code 
and  the  serial  number,  e.g.,  07/123,456), 
or  the  serial  number  and  Hling  date 
assigned  to  that  application  by  the 
Patent  and  Trademark  Office,  or  the 
international  application  number  of  the 
international  apphcation.  Any 
correspondence  not  containing  such 
identification  will  be  returned  to  the 
sender  where  a  return  address  is 
available.  The  returned  correspondence 
will  be  accompanied  with  a  cover  letter 
which  will  indicate  to  the  sender  that  if 
the  returned  correspondence  is 
resubmitted  to  the  Patent  and 
Trademark  Office  within  two  weeks  of 
the  mail  date  on  the  cover  letter,  the 
original  date  of  receipt  of  the 
correspondence  will  be  considered  by 
the  Patent  and  Trademark  Office  as  the 
date  of  receipt  of  the  correspondence. 
Applicants  may  use  either  the  certificate 
of  mailing  procedure  under  §  1.8  or  the 
Express  Mail  procedure  under  §  1.10  for 
resubmissions  of  returned 
correspondence  if  they  desire  to  have 
the  benefit  of  the  date  of  deposit  in  the 
United  States  Postal  Service.  If  the 
returned  correspondence  is  not 
resubmitted  within  the  two-week  period, 
the  date  of  receipt  of  resubmission  will 
be  considered  to  be  the  date  of  receipt 
of  the  correspondence.  The  two-week 
period  to  resubmit  the  returned 
correspondence  will  not  be  extended.  If 
for  some  reason  returned 
correspondence  is  resubmitted  with 
proper  identification  later  than  two 
weeks  after  the  retiim  mailing  by  the 
Patent  and  Trademark  Office,  the 
resubmitted  correspondence  will  be 
accepted  but  given  its  date  of  receipt.  In 
addition  to  the  application  number,  all 
letters  directed  to  the  Patent  and 
Trademark  Office  concerning 
applications  for  patent  should  also  state 
"PATEXT  APPUCATION,"  the  name  of 
the  applicant,  the  title  of  the  invention, 
the  date  of  filing  the  same,  and  if  known, 
the  group  art  unit  or  other  unit  within 
the  Patent  and  Trademark  Office 
responsible  for  considering  the  letter 
and  the  name  of  the  examiner  or  other 
person  to  which  it  has  been  assigned. 

(b)  When  the  letter  concerns  a  patent 
other  than  for  purposes  of  paying  a 
maintenance  fee,  it  should  state  the 
number  and  date  of  issue  of  the  patent, 
the  name  of  the  patentee,  and  the  title  of 
the  invention.  For  letters  concerning 


payment  of  a  maintenance  fee  in  a 
patent,  see  the  provisions  of  §  1.366(c). 

•        *        •        *        * 

4.  Section  1.53  is  amended  by  revising 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  1.53    Serial  number,  fWng  date,  and 
completion  of  application. 

***** 

(c)  If  any  application  is  filed  without 
the  specification  or  drawing  required  by 
paragraph  (b)  of  this  section,  applicant 
will  be  so  notified  and  given  a  time 
period  within  which  to  submit  the 
omitted  specification  or  drawing  in 
order  to  obtain  a  filing  date  as  of  the 
date  of  filing  of  such  submission.  A  copy 
of  the  "Notice  of  Incomplete 
Application"  form  notifying  the 
applicant  should  accompany  any 
response  thereto  submitted  to  the  Office. 
If  the  omission  is  not  corrected  within 
the  time  period  set,  the  application  will 
be  returned  or  otherwise  disposed  of; 
the  fee,  if  submitted,  will  be  refunded 
less  a  $15.00  handling  fee. 

(d)  If  an  apphcation  which  has  been 
accorded  a  filing  date  pursuant  to 
paragraph  (b)  of  this  section  does  not 
include  the  appropriate  filing  fee  or  an 
oath  or  declaration  by  the  applicant, 
applicant  will  be  so  notified,  if  a 
correspondence  address  has  been 
provided  and  given  a  period  of  time 
within  which  to  file  the  fee,  oath,  or 
declaration  and  to  pay  the  surcharge  as 
set  forth  in  S  1.16(e)  in  order  to  prevent 
abandonment  of  the  application.  A  copy 
of  the  "Notice  to  File  Missing  Parts" 
form  mailed  to  applicant  shouJd 
accompany  any  response  thereto 
submitted  to  the  Office.  If  the  required 
filing  fee  is  not  timely  paid,  or  if  the 
processing  and  rentention  fee  set  forth 
in  §  1.21(1)  is  not  paid  within  one  year  of 
the  date  of  mailing  of  the  notification 
required  by  this  paragraph,  the 
application  will  be  disposed  of.  No 
copies  will  be  provided  or  certified  by 
the  Office  of  an  application  which  has 
been  disposed  of  or  in  which  neither  the 
required  basic  filing  fee  nor  the 
processing  and  retention  fee  has  been 
paid.  The  notification  pursuant  to  this 
paragraph  may  be  made  simultaneously 
with  any  notification  pursant  to 
paragraph  (c)  of  this  section.  If  no 
correspondence  address  is  included  in 
the  application,  applicant  has  two 
months  from  the  filing  date  to  file  the 
basic  filing  fee,  oath  or  declaration  and 
to  pay  the  surcharge  as  set  forth  in 

S  1.16(e)  in  order  to  prevent 
abandonment  of  the  application;  or,  if  no 
basic  filing  fee  has  been  paid,  one  year 
from  the  filing  date  to  pay  the 
processing  and  retention  fee  set  forth  in 


§  1.21(1)  to  prevent  disposal  of  the 
application. 

5.  Section  1.56  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

S  1.6e    Duty  of  dtodosure;  fraud;  striking  or 
rejection  of  appllcstlons. 

(e)  The  examination  of  an  application 
for  compliance  with  paragraph  (d)  of 
this  section  will  normally  be  delayed 
until  such  time  as: 

(1)  All  other  matters  are  resolved,  or 

(2)  Appellant's  reply  brief  pursuant  to 
S  1.93(b)  has  been  received  and  the 
application  is  otherwise  prepared  for 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences,  at  which 
time  the  appeal  will  be  suspended  for 
examination  pursuant  to  paragraph  (d) 
of  this  section. 

The  prosecution  of  the  application  will 
be  reopened  to  the  extent  necessary  to 
conduct  the  examination  pursuant  to 
paragraph  (d)  of  this  section  including 
any  appeal  pursuant  to  S  1.191.  If  an 
appeal  has  already  been  filed  based  on 
a  rejection  on  other  groiuids,  any  further 
rejection  under  this  section  shall  be 
treated  in  accordance  with  S  1.93(e). 

6.  Section  1.71  is  amended  by  adding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  1.71    Detailed  description  and 
spedficstlon  of  ttte  InventkNk 
*        •        ♦     ^  •        • 

(d)  A  copyright  or  mask  work  notice 
may  be  placed  in  a  design  or  utility 
patent  application  adjacent  to  copyright 
and  mask  work  material  contained 
therein.  The  notice  may  appear  at  any 
appropriate  portion  of  the  patent 
application  disclosure.  For  notices  in 
drawings,  see  S  1.84(o].  The  content  of 
the  notice  must  be  limited  to  only  those 
elements  required  by  law.  For  example, 
"©1983  John  Doe"  (17  U.S.C.  401)  and 
"*M*  John  Doe"  (17  U.S.C.  909)  would 
be  properly  limited  and,  under  current 
statutes,  legally  sufficient  notices  of 
copyright  and  mask  work,  respectively. 
Inclusion  of  a  copyright  or  mask  work 
notice  will  be  permitted  only  if  the 
authorization  language  set  forth  in 
paragraph  (e)  of  this  section  is  included 
at  the  beginning  (preferably  as  the  first 
paragraph)  of  the  specification. 

(e)  The  authorization  shall  read  as 
follows: 

A  portion  of  the  disclosure  of  this  patent 
document  contains  material  which  is  subject 
to  (copyright  or  mask  work)  protection.  The 
(copyright  or  mask  work)  owner  has  no 
objection  to  the  facsimile  reproduction  by 
anyone  of  the  patent  document  or  the  patent 
disclosure,  as  it  appears  in  the  Patent  and 
Trademark  Office  patent  file  or  records,  but 


otherwise  rene'^ves  all  (copyright  or  mask 
work)  rights  whatsoever. 

7.  Section  1  81  is  amended  by  revising 
the  title  and  paragraph  (a)  to  read  as 
follows: 

§1.81    Drawings  required  In  patent 
application. 

(a)  The  applicant  for  a  patent  is 
required  to  furnish  a  drawing  of  his  or 
her  invention  where  necessary  for  the 
understanding  of  the  subject  matter 
sought  to  be  patented;  this  drawing,  or  a 
high  quality  copy  thereof,  must  be  filed 
with  the  application.  Since  corrections 
ere  the  responsibility  of  the  applicant, 
the  original  drawing(8)  should  be 
retained  by  the  applicant  for  any 
necessary  future  correction. 
***** 

8.  Section  1.84  is  amended  by  revising 
paragraphs  (a),  (b)  introductory  text,  (i), 
(j)  and  (1)  redesignating  and  revising 
(b)(2)  as  (b)(3),  and  by  adding  new 
paragraphs  (b)(2),  (n),  (o),  and  (p),  to 
read  as  follows: 

S  1.84    Standards  for  drawings. 

(a)  Paper  and  ink.  Drawings  or  high 
quality  copies  thereof  which  are 
submitted  to  the  Office  must  be  made 
upon  paper  which  is  flexible,  strong, 
white,  smooth,  non-shiny  and  durable. 
India  ink,  or  its  equivalent  in  quality,  is 
preferred  for  pen  drawings  to  secure 
perfectly  black  solid  lines.  The  use  of 
white  pigment  to  cover  lines  is  not 
normally  acceptable.  See  paragraph  (p) 
of  this  section  for  use  of  color  drawings 
in  utility  patent  applications. 

(b)  Size  of  sheet  and  margins.  The  size 
of  the  sheets  on  which  drawings  are 
made  may  be  exactly  8^^  by  14  inches 
(21.6  by  35.6  cm.),  exactly  8^  by  13 
inches  (21.6  by  33.1  cm.),  or  exacUy  21.0 
by  29.7  cm.  (DIN  size  A4).  All  drawing 
sheets  in  a  particular  application  must 
be  the  same  size.  One  of  the  shorter 

sides  of  the  sheet  is  regarded  as  its  top. 
*        •        «        •        * 

(2)  On  8V^  by  13  inch  drawing  sheets, 
the  drawing  must  include  a  top  margin 
of  1  inch  (2.5.  cm.)  and  bottom  and  side 
margins  of  V*  inch  (6.4  mm.)  from  the 
edges,  thereby  leaving  a  "sight" 
precisely  8  by  11%  inches  (20.3  by  29.8 
cm.).  Margin  border  lines  are  not 
permitted.  All  work  must  be  included 
within  the  "sight."  The  sheets  may  be 
provided  with  two  V*  inch  (6.4  mm.) 
diameter  holes  having  their  centerlines 
spaced  11 '  Vi  e  inch  (17.5  mm.)  below  the 
top  edge  and  2  finches  (7.0  cm.)  apart, 
said  holes  being  equally  spaced  from  the 
respective  side  edges. 

(3)  On  21.0  by  29.7  cm.  drawing  sheets, 
the  drawing  must  include  a  top  margin 
of  at  least  2.5  cm.,  a  left  side  margin  of 
2.5  cm.,  a  right  side  margin  of  1.5  cm.. 


and  a  bottom  margin  of  1.0  cm.  Margin 
border  lines  are  not  permitted.  All  work 
must  be  contained  within  a  sight  size 
not  to  exceed  17  by  26.2  cm. 
***** 

(i)  Views.  The  drawing  must  contain 
as  many  figures  as  may  be  necessary  to 
show  the  invention;  the  figures  should 
be  consecutively  numbered  if  possible  in 
the  order  in  which  they  appear.  The 
figures  may  be  plan,  elevation,  section, 
or  perspective  views,  and  detail  views 
of  portions  or  elements,  on  a  larger  scale 
if  necessary,  may  also  be  used. 
Exploded  view,  with  the  separated  parts 
of  the  same  figiu^  embraced  by  a 
bracket,  to  show  the  relationship  or 
order  of  assembly  of  various  parts  are 
permissible.  When  an  exploded  view  is 
shown  in  a  figure  which  is  on  the  same 
sheet  as  another  figure,  the  exploded 
view  should  be  placed  in  brackets. 
When  necessary,  a  view  of  a  large 
machine  or  device  in  its  entirety  may  be 
broken  and  extended  over  several 
sheets  if  there  is  no  loss  in  facility  of 
understanding  the  view.  Where  figures 
on  two  or  more  sheets  form  in  effect  a 
single  complete  figure,  the  figures  on  the 
several  sheets  should  be  so  arranged 
that  the  complete  figure  can  be 
understood  by  laying  the  drawing  sheets 
adjacent  to  one  another.  The  figiu^s, 
even  though  on  separate  sheets,  should 
be  labeled  as  separate  figures,  for 
example  as  Hg.  la.  Fig.  lb,  etc..  so  that  it 
would  be  apparent  that  the  views 
actually  comprise  one  figure.  The 
arrangement  should  be  such  that  no  part 
of  any  of  the  figures  appearing  on  the 
various  sheets  is  concealed  and  that  the 
complete  figure  can  be  imderstood  even 
though  spaces  will  occur  in  the  complete 
figure  because  of  the  margins  on  the 
drawing  sheets.  The  plane  upon  which  a 
sectional  view  is  taken  should  be 
indicated  on  the  general  view  by  a 
broken  line,  the  ends  of  which  should  be 
designated  by  numerals  corresponding 
to  the  figure  number  of  the  sectional 
view  and  have  arrows  applied  to 
indicate  the  direction  in  which  the  view 
is  taken.  A  moved  position  may  be 
shown  by  a  broken  line  superimposed 
upon  a  suitable  figure  if  this  can  be  done 
without  crowding,  otherwise  a  separate 
figure  must  be  used  for  this  purpose. 
Modified  forms  of  construction  can  only 
be  shown  in  separate  figures.  Views 
should  not  be  connected  by  projection 
lines  nor  should  centerlines  Be  used. 
When  a  portion  of  a  figure  is  enlarged 
for  magnification  purposes,  the  figure 
and  the  enlarged  figure  must  be  labeled 
as  separate  figures. 

(j)  Arrangement  of  views.  All  views 
on  the  same  sheet  should  stand  in  the 
same  direction  and,  if  possible,  stand  so 


that  they  can  be  read  with  the  sheet 
held  in  an  upright  position.  If  views 
longer  than  the  width  of  the  sheet  are 
necessary  for  the  clearest  illustration  of 
the  invention,  the  sheet  may  be  turned 
on  its  side  so  that  the  top  of  the  sheet 
with  the  appropriate  top  margin  to  be 
used  as  the  heading  space  is  on  the 
right-hand  side.  One  figure  must  not  be 
placed  upon  another  or  within  the 
outline  of  another. 
***** 

(1)  Identification  of  drawings. 
Identifying  indicia  (such  as  the 
application  number,  group  art  unit,  title 
of  the  invention,  attorney's  docket 
number,  inventor's  name,  number  of 
sheets,  etc.)  not  to  exceed  2%  inches  (7.0 
cm.)  in  width  may  be  placed  in  a 
centered  location  between  the  side 
edges  within  three-fourths  inch  (19.1 
mm.)  of  the  top  edge.  Either  this  mariung 
technique  on  the  front  of  the  drawing  or 
the  placement,  although  not  preferred,  of 
this  information  and  the  title  of  the 
invention  on  the  back  of  the  drawings  is 
acceptable.  Audunized  security 
markings  may  be  placed  on  the 
drawings  provided  they  are  outside  the 
illustrations  and  are  removed  when  the 
material  is  declassified.  Other 
extraneous  matter  will  not  be  i>ermitted 
upon  the  face  of  a  drawing. 
***** 

(n)  Numbering  of  drawing  sheets.  The 
drawing  sheets  may  l^e  numbered  in 
consecutive  arable  numbers  at  the  top  of 
the  sheets,  in  the  middle,  but  not  in  the 
margin.  Such  numbering  will  be  deleted 
for  printing  purposes  since  page 
numbers  are  added  at  the  time  of 
printing  the  patent  by  the  Office. 

(o)  Copyright  of  Mask  WoHi  Notice.  A 
copyright  or  mask  wotic  notice  may 
appear  in  the  drawing  but  must  be 
placed  within  the  "sight"  of  the  drawing 
immediately  below  the  figure 
representing  the  copyright  or  mask  woric 
material  and  be  limited  to  letters  having 
a  print  size  of  Vt  to  W*  inches  (3.2  to  6.4 
mm.)  high.  The  content  of  the  notice 
must  be  limited  to  only  those  elements 
required  by  law.  For  example,  "©1983 
John  Doe"  (17  U.S.C.  401)  and  '"M*  John 
Doe"  (17  U.S.C  909)  would  be  properly 
limited  and,  under  ciurent  statutes, 
legally  sufficient  notices  of  copyright 
and  mask  work,  respectively.  Inclusion 
of  a  copyright  or  mask  work  notice  will 
be  permitted  only  if  the  authorization 
language  set  forth  in  (  1.71(e)  is  included 
at  the  beginning  (preferably  as  the  first 
paragraph)  of  the  specification. 

(p)  Limited  use  of  color  drawings  in 
utility  potent  applications.  Paragraph  (a) 
of  this  section  requires  that  drawings  in 
utility  patent  applications  must  be  in 
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black  on  white  paper.  However,  on  rare 
occasion,  color  drawings  may  be 
necessary  as  the  only  practical  medium 
by  which  to  disclose  the  subject  matter 
sought  to  be  patented  in  a  utility  patent 
application.  The  Patent  and  Trademark 
Office  will  accept  color  drawings  in 
utility  patent  applications  only  after 
granting  of  a  petition  by  the  applicant 
under  §  1.183  of  this  part  which  requests 
waiver  of  the  requirements  of  paragraph 
(a)  of  this  section.  Any  such  petition 
should  be  directed  to  the  Office  of  the 
Deputy  Assistant  Commissioner  for 
Patents  and  must  include  the  following: 

(1)  The  appropriate  fee  set  forth  in 
§  1.17(h). 

(2)  Five  (5)  sets  of  color  drawings  on 
DIN  size  A4  (21.0  by  29.7  cm.)  sheets. 

(3)  As  proposed  amendment  to  insert 
in  the  specification  the  following 
language  as  the  first  paragraph  in  the 
portion  of  the  specification  relating  to 
the  brief  description  of  the  drawing: 

The  file  of  this  patent  contains  at  least  one 
drawing  executed  in  color.  Copies  of  this 
patent  with  color  drawing(8)  will  be  provided 
by  the  Patent  and  Trademark  Office  upon 
request  and  payment  of  the  necessary  fee. 

9.  Section  1.85  is  revised  to  read  as 
follows: 

§  1.85    Corrtctlons  to  drawings. 

(a)  The  requirements  of  S  l-M  relating 
to  drawings  will  be  strictly  enforced.  A 
drawing  not  executed  in  conformity 
thereto,  if  suitable  for  reproduction,  may 
be  admitted  for  examination  but  in  such 
case  a  new  drawing  must  be  furnished. 

(b)  The  Patent  and  Trademark  Office 
will  not  release  drawings  in  applications 
having  a  filing  date  after  January  1, 1989, 
or  any  drawings  from  any  applications 
after  January  1, 1991,  for  purposes  of 
correction.  If  corrections  are  necessary, 
new  corrected  drawings  must  be 
submitted  within  the  time  set  by  the 
Office. 

(c)  When  corrected  drawings  are 
required  to  be  submitted  at  the  time  of 
allowance,  the  applicant  is  required  to 
submit  acceptable  drawings  within  three 
months  from  the  mailing  of  the  "Notice 
of  Allowability."  Within  that  three- 
month  period,  two  weeks  should  be 
allowed  for  review  of  the  drawings  by 
the  Drafting  Branch.  If  the  Office  fmds 
that  correction  is  necessary,  the 
applicant  must  submit  a  new  corrected 
drawing  to  the  Office  within  the  original 
three-month  period  to  avoid  the 
necessity  of  obtaining  an  extension  of 
time  and  paying  the  extension  fee. 
Therefore,  the  applicant  should  file 
corrected  drawings  as  soon  as  possible 
following  the  receipt  of  the  Notice  of 
Allowability.  The  provisions  with 
respect  to  obtaining  an  extension  of  time 
relates  only  to  the  late  filing  of  corrected 


drawings.  The  time  limit  for  payment  of 
the  issue  fee  is  a  fixed  three-month 
period  which  cannot  be  extended  as  set 
forth  in  35  U.S.C.  151. 

10.  Section  1.152  is  revised  to  read  as 
follows: 

§1.152    Drawing. 

The  design  must  be  represented  by  a 
drawing  made  in  conformity  with  the 
rules  laid  down  for  drawings  of 
mechanical  inventions  and  must  contain 
a  sufficient  number  of  views  to 
constitute  a  complete  disclosure  of  the 
appearance  of  the  article.  Appropriate 
surface  shading  must  be  used  to  show 
the  character  or  contour  of  the  surfaces 
represented.  Broken  lines  may  be  used 
to  show  visible  environmental  structure, 
but  may  not  be  used  to  show  hidden 
planes  and  surfaces  which  cannot  be 
seen  through  opaque  materials. 

11.  Section  1.378  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)(1)  to 
read  as  follows: 

§  1.378    Acceptance  of  delayed  payment  of 
maintenance  fee  In  expired  patent  to 
reinstate  patent 

*        •        *        *        « 

(b)  *  •  * 

(1)  The  required  maintenance  fee  set 
forth  in  §  1.20  (e)  through  (j). 


*  • 


(c)  *  ♦  * 

(1)  The  required  maintenance  fee  set 
forth  in  S  1-20  (e)  through  (j). 

*  *        *        •        • 

12.  Section  1.421  is  amended  by 
revising  paragraph  (f)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  1.421    Applicant  for  International 
application. 

*  *        *        •        • 

(f)  Changes  in  the  person,  name,  or 
address  of  the  applicant  of  an 
international  application  shall  be  made 
in  accordance  with  PCT  Rule  92bis. 

(g)  The  wording  of  PCT  Rule  92bis  is 
as  follows: 

PCT  Rule  92bis — Recording  of  Changes  in 
Certain  Indications  in  the  Request  or  the 
Demand 

92bis  Recording  of  Changes  by  the 
International  Bureau 

(a)  The  International  Bureau  shall,  on  the 
request  of  the  applicant  or  the  receiving 
Office,  record  changes  in  the  following 
indications  appearing  in  the  request  or 
demand: 

(i)  person  name,  residence,  nationality  or 
address  of  the  applicant, 

(ii)  person,  name  or  address  of  the  agent, 
the  common  representative  or  the  inventor. 

(b)  The  International  Bureau  shall  not 
record  the  requested  change  if  the  request  for 
recording  is  received  by  it  after  the 
expiration: 


(i)  Of  the  time  limit  referred  to  in  Article 
22(1).  where  Article  39(1)  is  not  applicable 
with  respect  to  any  Contracting  State; 

(ii)  Of  the  time  limit  referred  to  in  Article 
39(1  )(a),  where  Article  39(1)  is  applicable 
with  respect  to  at  least  one  Contracting  State. 

13.  Section  1.480  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1.480    Demand  for  International 
preliminary  examination. 

***** 

(d)  Withdrawal  of  a  proper  Demand 
prior  to  the  start  of  the  bitemational 
preliminary  examination  will  entitle 
applicant  to  a  refimd  of  the  preliminary 
examination  fee  minus  the  amount  of 
the  transmittal  fee  set  forth  in 
§  1.445(a)(1). 

Date:  November  21. 1988. 
Donald  |.  Quigg. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  88-27248  Filed  11-25-88;  8:45aml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  8E3670/R995;  FRL-3482-4] 

Menthol;  Exemptions  From  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  pesticide 
chemical  menthol  in  or  on  beeswax  and 
honey.  This  rule,  which  ehminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  menthol 
in  or  on  the  commodities,  was  requested 
in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 
EFFECTIVE  DATE:  November  28, 1988. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
8E3670/R995],  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St.. 
SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division  (TS-767C). 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  716. 


CM  «  2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  (703)-557-2310. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  October  25. 1988  (53 
FR  42981),  in  which  it  was  announced 
that  the  Interregional  Research  Project 
No.  4  (IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brunswick.  NJ 
08903,  had  submitted  pesticide  petition 
8E3670  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  California,  Indiana, 
Mississippi,  and  New  Jersey  and  the 
United  States  Department  of 
Agriculture. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  exemptions  from  the 
requirement  of  a  tolerance  for  menthol, 
1-menthol  or  [5-methyl-2-(l- 
methylethyl)-cyclohexanol],  in  or  on 
beeswax  and  honey  when  used  in  over- 
wintering bee  hives. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  propose 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  hpon 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  info^ation 
considered,  the  Agency  conclucps  that 
the  exemption  from  the  requirenent  of  a 
tolerance  will  protect  the  publil  health. 
Therefore,  the  exemption  is  eslj^blished 
as  set  forth  below. 

Any  person  adversely  affectid  by  this 
regulation  may,  within  30  daysjafter 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fi-om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  98- 
354.  94  Stat.  1164.  5  U.S.C.  601-812).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14, 1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authorit}-:  21  U.S.C.  346a. 

2.  New  §  180.1092  is  added  to  Subpart 
D,  to  read  as  follows: 

§  180.1092    Menthol;  exemption  from  tt>e 
requirement  of  a  tolerance. 

An  exemption  from  the  requirement  of 
a  tolerance  is  established  for  residues  of 
the  pesticidal  chemical  menthol  in  or  on 
beeswax  and  honey  when  used  in 
accordance  with  good  agricultural 
practice  in  over-wintering  bee  hives. 
[FR  Doc.  88-27322  Filed  11-25-88:  8:45  am] 
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40  CFR  Part  180 

[PP  8E3625/R994;  FRL-3482-8] 

Pesticide  Tolerances  for  Permethrin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
permethrin  and  the  sum  total  of  its 
metabolites  DCVA  and  3-PBA  in  or  on 
the  raw  agricultural  commodity  crop 
group  cucurbit  vegetables.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  petitioned  for  this  tolerance, 
EFFECTIVE  DATE:  November  28, 1988. 
ADDRESS:  Written  objections,  identified 
by  the  dociunent  control  number,  [PP 
8E3625/R994],  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708.  401  M  St., 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division  (TS-767C), 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm  716, 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)-557-2310. 


BEST  COPY  AVAILABLE 


SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  October  5, 1988  (53 
FR  39109),  in  which  it  was  announced 
that  the  Interregional  Research  Project 
No.  4  (IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
08903,  had  submitted  pesticide  petition 
8E3625  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  Arkansas,  California, 
Florida.  Hawaii,  Oklahoma,  and  Puerto 
Rico  and  the  United  States  Department 
of  Agriculture. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
residues  of  the  insecticide  permethrin 
[(3-phenoxyphenyl)methyl-3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylate)  and 
the  sum  of  its  metabolites  3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylic  acid 
(DCVA)  and  (3-phenoxyphenyl) 
methanol  (3-PBA)  in  or  on  the  raw 
agricultural  commodity  crop  group 
cucurbit  vegetables,  as  defined  in  40 
CFR  180.34(f)(9)(ix)(A).  at  3.0  parts  per 
million  (ppm). 

Tolerances  are  currently  established 
for  residues  of  the  insecticide  in  or  on 
the  following  raw  agricultural 
commodities  in  the  crop  group  cucurbit 
vegetables:  Cantaloupes  at  3.0  ppm  and 
pumpkins  at  2.0  ppm.  With  the 
establishment  of  the  crop  group 
tolerance,  tolerances  are  established  at 
a  uniform  level  for  residues  of  the 
insecticide  at  3.0  ppm  in  or  on 
cantaloupes  and  pumpkins  and. 
additionally,  in  or  on  the  remaining 
commodities  within  the  crop  group 
including  balsam  pear.  Chinese 
waxgourds.  citron  melon,  cucumber, 
edible  gourds,  melons  (including  hybrids 
and  casaba,  crenshaw.  honeydew 
melons,  honey  balls,  mango  melon, 
muskmelon.  and  Persian  melon], 
summer  squash,  winter  squash,  and 
watermelon  (including  hybrids). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 
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Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  obiections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t. 

The  Office  of  N4aaagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1184.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  188 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14, 1988. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CTR  Part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.378(b]  is  amended  by 
deleting  the  entries  for  the  commodities 
cantaloupes  and  pumpkins  and  adding 
and  alphabetically  inserting  an  entry  for 
the  raw  agricultural  commodity  crop 
group  cucurbit  vegetables,  to  read  as 
follows: 

S  180.378    Pwmettirin;  tolerances  for 
residues. 


(b)  •  *  * 


Commodities 


Paris  p«r 
million 


Vegetables,  cucuitil . 


30 
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FEDERAL  EMEIHaENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
(Docket  No.  FEMA-69421 

Federal  Insurance  Administration; 
Changes  In  Flood  Elevation 
Determinations;  Louisiana 

agency:  Federal  Emei^ncy 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  d  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modifled  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 

DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  rilEect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year]  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INF0RMAT10M  CONTACT: 
Mr.  )ohn  L  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insuirance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 

20472.  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  die  base 
(100-year)  flood  elevations  on  the 
FIRM(8)  make  it  administratively 
infeasible  to  pubUsh  in  this  notice  all  of 
the  modified  base  (lOO-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  tiie 
community  where  the  modified  base 
(lOG-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 


pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968.  as 
amended,  (Title  XUI  of  the  Housmg  and 
Urban  Development  Act  of  1966  (Pub.  L 
90-488)).  42  U.S.C  4801-412a  and  44 
CFR  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevatinns.  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  pro^wn 
regulations  are  die  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  Stale  or 
regional  entities. 

TTie  changes  in  the  base  (lOO-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  th«> 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  [HX>mulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  or  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— (AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

AudMrity:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

§65.4    lAmended] 

2.  Section  65.4  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State  and  county 


Louisiana:  SL  Maty  Parish .. 
Louisiana:  Unincorporated 


Location 


Jom>  o(  Benwick.. 
St  Mary  Parish.... 


Data  and  name  o(  natwipaper 
wtiere  notice  was  pubNsbed 


Nov.  18.  1988  and  Nov.  25, 
1968,  TTye  Daily  Review. 

Nov.  16,  1988  and  Nov.  2S. 
1988,  77W  FmnkHn  Banner- 
Tribune. 


Chief  executiva  officer  o(  community 


The  Honorat>la  Everett  S.  Beny,  Mayor  of  the 

Town  of  Bemrick,  P.O.  Box  486.  Benncfc. 

LA  70342. 
The  Honorable  Prescott  Foster.  President  of 

the  St  Mary  Parish  Council,   5th  Floor 

Courthouse.  Franklin.  LA  70530. 


Effective  date 
of  modHication 


Nov.  3.  1988. 


..do. 


Cofnfnunh 
lyNo. 


2201948 


2201926 


Issued:  November  18, 1988. 
Harold  T.  Duryea, 

Administrator,  Federal  Insurance 

A  dministration. 

(FR  Doc  88-27305  Filed  11-25-88;  8:45  am) 
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44  CFR  Partes 

Federal  Insurance  Administration; 
Changes  In  Flood  Elevation 
Determinations;  New  Jersey  et  al. 

AOENCV:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
commimities  listed  below. 

These  modified  elevations  will  be 
used  in  calcidating  flood  insurance 
premiimi  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insuirance  Rate  Map(s] 
(FIRM)  in  effect  for  each  listed 
commimity  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  on  the  following  table. 

FOR  nmTHeii  information  contact: 

Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 

SUPPICMENTARY  INFORMATION:  The 

Federal  Emergency  Management 


Agency  gives  notice  of  the  fmal 
determinations  of  modified  flood 
elevations  for  each  conuntmity  Usted. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administration  has  resolved  any 
appeals  resulting  from  this  notification. 

Niunerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  nde  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968.  (Pub.  L 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
Partes. 

For  rating  purposes,  the  revised 
conununity  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (lOO-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures'required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 


must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating  communities 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

AuUwrity:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

S6&4    lAmandad] 

Section  85.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State  and  county 


New  Jersey:  Atlantic 
(FEMA  Docket  No. 
6928). 

Texas:  Montgomery 
(FEMA  Docket  No 
6931). 


Locatton 


City  of  Brigantine.. 


Unincorporated  areas . 


Date  and  name  of  newspaper 
wfiere  notice  was  put)iistied 


June  16,  1988  and  June  23, 
1968.  The  Press. 


June  29,   1988  and  July  6, 
1988.  The  Courier. 


Chief  executive  officer  of  community 


The  Honorable  George  McOermott  City  Ad- 
ministrator for  ttw  City  of  Brigantna,  1417 
West  Brigantine  Avenue,  BriganSne,  NJ 
08203. 

The  Honorable  Alvfn  Stahl,  Montgomery 
County  Judge.  326^  N.  Maia  Conroe, 
Texas  77301. 


bnecava  oaia 

of  modMcaUon 


Junel,  1966.. 


June  17. 1988. 


Comnw- 
nity  No. 


345286 


480483 


UMI 
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State  and  county 

Location 

Dale  and  name  of  newapaper 
wtwre  notice  was  pubhaned 

Cliiaf  executive  officer  o(  community 

Effectva  data 
of  module  aeon 

Oommo- 
nity  No. 

Varmont  Vfinditrw  (FEMA 
Docket  No.  6931). 

TonKn  oJ  RoyaNon    

June  16.  1988  anJ  June  23. 
1988.  NAto  fVver  Valley 
HeraU. 

The  Honorable  David  1.  Lyman,  Chairman  of 
the  Town  of  Royatton  Bean)  of  Selectmen, 
P.O.  Box  680,  South  Royalton.  VT  06068. 

June  8. 1988 

500153  B 

Issued:  November  18, 1988. 
Harold  T.  Duryee, 
Administrator,  Federal  InMurance 
A  dministration. 
[FR  Doc  88-27306  Piled  11-25-88:  &-45  am] 


44  CFR  Part  67 

Federal  Insurance  Administration; 
Final  Flood  Elevation  Determinations; 
Arizona,  et  aL 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rale. 

summary:  Modifled  base  (100-year) 
flood  elevations  are  finalized  for  tfie 
conmiunities  listed  below. 

These  modified  elevations  are  tiie 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  akeady  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM] 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below: 


addresses:  See  table  below: 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  64&-^2787. 
SUPTLEMENTAirr  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  commimity  listed. 

This  final  rale  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  die 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 


for  reasons  set  out  in  the  proposed  rale 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  ntunber  of  small  entities. 
Also,  this  rale  is  not  a  major  rale  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

list  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67-{  AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  etseq,. 
Reorganization  Plan  No.  3  of  1078.  E.0. 12127. 

Interested  lessees  and  oiwners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  riiown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


#t)epthin 

•eel  above 

State 

CHy/towny  county 

Location 

graund. 

'Elevation 

mteel 

(NGVD>. 

Modified. 

Arizona. „ _ _. 

Cocfiiae  County  (Unir>corporated 

San  Pwfeo  Riwar  In  VtoMly  of 

^Sipraxiniately   4,ieo   feet   alxjve   confluence 

•4201 

Araaa)    (l=EMA    Docket    Na 

Ptfoawwa  Maaele  Vafley. 

wMi  Green  Bruati  Wash  Draw. 

6835). 

*4220 

Appronrrwtely  16.800  feel  above  confkwnce 

•4232 

WW)  Green  Bnjah  Wash  Draw. 

Scfiool  Houae  Wash___ 

A()pm>iifnalely  680  feel  above  confluence  wilh 
San  Pedro  River. 

•4219 

At  Palofninas  Road 

•4245 

Apprcodmateiy  8.060  feet   above   confluence 
Approximately  15,560  feet  above  confluence 

•4284 
•4365 

SlTA^m  ,1 

At  confluence  with  Stream  K 

•4462 

Appranmatety   3,520   feet   above   confluence 

•4SS0 

with  Stream  K. 

Al  Slate  HishMV  82 ~ - 

•^96 

At  confluence  with  Stream  J  Tributary ...._ ~ 

•4688 

At  Foft  Huachuca  Military  Reservation  bounda- 
ry Limil  of  Detailed  Study. 

•4741 
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State 

City/town/county 

Source  of  flooding 

Location 

#Depthin 
feel  above 

ground. 
*Elevat»n 

in  feet 

(NGVD). 

Modified. 

1 

Stream  J  Trilxjtary 

At  confluence  with  Stream  J _ 

At  Fort  Huachuca  Military  Reservation  _„   .   .    .. 

At  confluence  with  Unnamed  Wash 

Approximately    1.050   feet   above   confluence 

wfith  Unnamed  Wash. 
Approximately   2.180   feet   atwve  confluence 

with  Unnamed  Wash. 

•4688 

North  Fork  of  Unnamed  Wash.. 

•4718 
•4496 
•4510 

•4526 

Maps  are  availat>le  for  review  at  the  Cocttise  County  Department  of  Public  Works,  Flood  Control  Division,  Ledge  Street  Bisbee,  Arizona. 


California 

Ventura  County  (Unincorpxxated 

Arrovo  Santa  Rosa 

•229 

Areas)    (FEMA    Docket    No. 

Approximately    1.450   feet    upstream   of    HiH 

•231 

6929). 

Canyon  Road. 

Approximately  100  feet  downstream  of  conflu- 
ence with  Arroyo  Santa  Rosa  Tributary. 

At  confluence  with  Arroyo  Santa  Rosa  Tribu- 
tary. 

Approximately  100  feet  downstream  of  Santa 

•248 
•254 

•284 

Rosa  Road. 

Approximately   100   feet   upstream   of   Santa 

•292 

Rosa  Road. 
Approximately  450  feel  downstream  of  East 

Las  Posas  Road. 
Approximately  250  feet  upstream  of  Fast  Las 

Posas  Road. 
Approximately  700  feet  upstream  of  East  Las 

Posas  Road. 

•314 
•333 
•340 

• 

Arroyo  Santa  Rosa  Overfkiw .... 

CorrfkiefK^  with  Arroyo  Santa  Rosa  Tributary 

Approximately   AlO   feet   upstream   of   Swita 

Rosa  Road. 
Approximately   500   feet   upstream   of   Santa 

Rosa  Road. 
At  East  Las  Posas  Road _ „ 

•296 
•326 

•328 

•332 

Ant)yo  Santa  Rosa  Tributary 

Approximately  2,100  feet  upstream  of  conflu- 
ence with  Arroyo  Santa  Rosa. 

At  confluer>ce  with  Arroyo  Santa  Rosa  Over- 
flow. 

Approximately  1.050  feet  upstream  of  conflu- 

•277 
•296 

•308 

ence  with  Arroyo  Santa  Rosa  Overflow. 

Approximately  1.700  feet  uptstream  of  conflu- 

•312 

San  Antonio  Creek 

Approximately     1.600    feet    downstream    of 
Fraser  Street 

•423 

Approximately     1.100    feet    downstream    of 

•431 

Fraser  Street. 

Approximately  900  feet  downstream  of  Fraser 

•433 

Street 

Approximately  600  feel  downstream  of  Fraser 

•435 

Street. 

Maps  are  availat>le  for  review  at  the  Ventura  County  Publk:  Works  Agency,  800  South  Victoria  Avenue.  Ventura,  CaHfomia 


Cokxado 


Cokxado  Springs  (City).  El  Paso 
County  (FEMA  Docket  fto. 
6929). 


Pine  Creek. 


At  confluence  with  Pine  Creek  overflow 

At  Bums  Road 

At  State  Highway  83 „. 

Approximately  470  feet  downstream  of  U.S.  Air 
Force  Academy  boundary  and  corporate 
limits  for  the  City  of  Cokxado  Spnr>gs. 

Maps  are  available  for  review  at  Cohxado  Springs  Planning  Department  30  South  Nevada  Street  Suite  301 ,  Cokxado  Springs.  Cokxado. 


Cokxado.. 


El  Paso  County  (Uninoorporated 
Areas)  (FEMA  Docket  No. 
6929). 


Pine  Creek. 


Maps  are  avaJtaUa  for  review 


At  confluence  with  Pine  Creek  overflow 

At  Bums  Road ~ 

At  State  Highway  83 „ _. 

Approximately  470  feet  downslream  of  U.S.  Air 
Force  Academy  boundary  and  corporate 
limits  for  the  City  of  Cokxado  Springs. 

•I  ftogkxial  Offkse  Buikling.  101  West  Costilla.  Cokxado  Springs,  Colorado. 


Minrwaota.. 


Proctor  (City).  St  Louis  County 
(FEMA  Docket  No.  6930). 


Kingstxjry  Creek.. 


Just  upstream  of  Bourvlary  Avenue.. 

Just  upstream  of  Secorx)  Street 

Just  downstream  of  Ugstad  Road..... 


#1 

#1 

#1 

•6440 


#1 

#1 

#1 

•6440 


•1191 
•1231 
•1244 
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City/town/c     ./ 


Soorce  of  flooding 


Location 


fDeptfi  in 
feet  above 

ground, 
levation 
in  feet 
(NGVD). 
Modified. 


Maps  available  for  inspection  at  the  City  Hall,  200  Second  Street,  Proctor.  Minnesota. 


Nevada . 


Carson  City  (City),  (FEMA  Docket 
No.  6929). 


H-Tributary . 


Saliman  Road  Trilxitary . 


Approximately  1.300  feet  upstream  of  East  5th 
Street 

Approximately  3,000  feet  upstream  of  East  5th 
Street. 

Approximately  3,800  feet  upstream  of  East  5th 
Street. 

Approximately  4.200  feet  upstream  of  East  5th 
Street. 

At  ttie  intersection  of  Spartan  and  Cardinal 
Way. 

Approximately  250  feet  downstream  of  Rail- 
road Drive. 

Approximately  200  feet  upstream  of  Railroad 
Drive. 

At  Crown  Drive 

Approximately  100  feet  upstream  of  Fairview 
Drive. 

Approximately  500  feet  upstream  of  Fairview 
Drive. 

Approximately  850  feet  upstream  of  Fairview 
Drive. 

Approximately  1,000  feet  upstream  of  Fairview 
Drive. 

Approximatety  200  feet  upstream  of  Colorado 
and  Saliman  Road  intersection. 

Approximately  300  feet  downstream  of  Shady 
Oak  and  Saliman  Road  intersection. 

Approximately  280  feet  upstream  of  Shady 
Oak  and  Saliman  Road  intersectioa 

Approximately  300  feet  downstream  of 
SorK>ma  Street  and  Saliman  Road  intersec- 
tion. 

Upstream  of  Stonewall  Street 

Approximately  1,150  feet  downstream  of 
Koontz  Lane  and  Saliman  Road  intersectkXL 

Approximately  150  feet  dovimstream  of  Koontz 
Lane  and  Saliman  Road. 

Downstream  of  Valley  View  Drive 

At  tfte  intersection  of  Clearview  Drive  and  Hilt- 
view  Drive. 

Approximately  700  feet  upstream  of  intersec- 
tion of  Clearview  Drive  and  HiWview  Drive. 

Approximately  150  feet  downstream  of  Appian 
Way  and  Bigelow  Drive  intersection. 

Approidmately  200  feet  downstream  of  Ronald 
Street  and  Center  Drive  intersection. 

Approximatety  100  feet  upstream  of  Center 
Drive  and  Ronald  Street  intersection. 

Approximately  250  feet  downstream  of  Silver 
Sage  Drive. 

Approximately  50  feet  upstream  of  Silver  Sage 
Drive. 

Approximately  50  feet  downstream  of  Califor- 
nia Street 

Approximately  180  feet  upstream  of  California 
Street 

Approximately  380  feet  upstream  of  California 
Street 

Just  downstream  of  Oak  Street 

Approximately  500  feet  upstream  of  Oak  Street. 

Maps  are  available  for  inspection  at  the  Carson  City  Public  Works  Department.  2621  Northgate  Lane.  Suite  59.  Carson  City,  Nevada  96701. 


New  York. 


Clay  (Town),  Onondaga  County 
(FEMA  Docket  No.  6930). 


Mud  Creek . 


At  upstream  side  of  Verplank  Road 

At  downstream  skje  of  downstream  crossing  of 

State  Route  461. 
At  corporate  limits 


Maps  available  for  inspection  at  the  Town  Hall.  4483.  Route  31,  Clay,  New  York. 


North  Carolina . 


Farmville    (Town),    Pitt    County 
(FEMA  Docket  No.  6930). 


Little  Contentnea  Creek. 


About  2,200  feet  downstream  of  SR  1221 

I  About  4.200  feet  upstream  of  U.S.  Route  258.. 


•4631 

•4634 

•4637 

•4637 

•4639 

•4639 

•4645 

•4651 
•4857 

•4660 

•4663 

•4664 

•4668 

•4673 

•4676 

•4682 

•4688 
•4694 

•4699 

•4703 
•4707 

•4709 

•4711 

•4715 

•4716 

•4717 

•4721 

•4727 

•4732 

•4736 

•4740 
•4742 


•370 
•370 

•375 


•58 
•69 
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Stat* 


Oty/town/county 


Source  of  flooding 


Location 


fOepth  in 

feelaiiove 
ground 

•Elevation 

in  tact 

(l«3VD) 

Modified 


Maps  availat>le  for  inspection  at  the  Town  Planners  Office,  121  North  Main  Street  Farmville,  North  Carolirta. 


Oregon.. 


Albany  (City).  Linn  and  Benton 
Counties  (FEMA  Docket  No. 
6930). 


Cox  Creek. 


Approximately  300  fee(  downstream  o<  South- 
ern Pacific  Railroad. 

Approximately  50  feet  downstream  of  Salem 
Avenue. 

Approximately  100  feet  upstream  of  Salem 
Avenue. 

Approximately  100  feet  upstream  of  Pacific 
Boulevard. 

Approximately  400  feet  upstream  of  Pacific 
Boulevard. 

Approximately  SO  feet  downstream  of  Bain 
Street 

Approximately  SO  feet  upstream  of  Bain  Street .. 

Just  upstream  of  Highway  5 — 


•199 

•199 

•203 

•204 

•211 

•212 

•214 
•216 


Maps  are  available  for  review  at  City  Hal.  Planning  Department  127  Broadalbin.  SW.,  Albany.  Oregon. 


Oregon.. 


North  Plains  (Qty).  Washington 
County  (FEMA  Docket  No. 
6929). 


Unnamed  Tributary., 


Approxinrtately  200  feel  downstream  of  Ninth 
Street. 

Approximately  100  feet  upstream  of  Commer- 
cial Avenue. 

Approximately  80  feet  dowrtstream  of  City  Cor- 
porate hnit 

Maps  are  avalable  for  inspection  at  ttie  City  Hall,  440  Commercial  Avenue,  North  Plains,  Oregon  97133. 


At  tfie  confluence  of  McKay  Oeek.. 

Just  upstream  of  Glencoe  Road 

At  PacifK  Avenue 


•169 
•171 
•172 
•174 

•176 

•180 


Pennsylvania.. 


Upper  St  Clair  (Township),  Alle- 
gheny County  (FEMA  Docket 
No.  6930). 


Chartiers  Creek . 


Approximately  5.200  feet  upstream  of  corpo- 
rate limits. 

Approximately  6,400  feet  upstream  of  corpo- 
rate limits. 


•837 
•838 


Maps  are  available  for  inspection  at  the  Municipal  Buikling,  1820  tilcLJKjgtilin  Run  Road,  Upper  St  Clair,  Pennsylvania. 


Texas 


Ctebume  (Qty),  Jofwison  County 
(FEMA  Docket  No.  6929) 


West  Buffalo.. 


Approximately  340  feet  downstream  of  Counky 

Club  Road. 

At  Poindexter  Avenue 

Approximately  2.46  miles  upstream  of  Poirv 

dexter  Avenue. 


•740 


•773 
•811 


Maps  available  for  inspection  at  the  DepaHinent  of  Publk:  Works,  302  West  Henderson  Street  Ctebume.  Texas. 


Texas.. 


Raymondville  (City).  Willacy 
County  (FEMA  Docket  Uo. 
6930). 


Shallow  Flooding . 


Missouri-Pacific    Railroad 
limits. 


east    to    corporate 


#1 


Maps  available  for  inspection  at  the  City  Hall,  142  South  7th  Street  Raymondville,  Texas. 


Virginia.. 


Staley  Creek.. 


Marion    (Town).    Smyth    County 
(FEMA  Docket  No  6930). 


Mapis  availat>le  for  inspectk>n  at  the  Municipal  Building,  138  West  IWIain  Street  Marion,  Virginia. 


Approximately  190  feet  upstream  from  Matson 

Drive. 
At  corporate  limits .._ 


•2,172 
•2,198 


Issued:  November  18,  1988. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

A  dministration. 

[FR  Doc.  8a-27304  FQed  11-25-88;  8:45  am] 

BILLING  CODE  671S-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  43 

[CO  Docket  No.  86-182;  FCC  88-311] 

Automated  Reporting  Requirements 
for  Certain  Class  A  and  Tier  1 
Telephone  Companies 

AGENCY:  Federal  Communications 

Commission. 

ACnoN:  Final  rule. 

summary:  The  Federal  Communications 
Commission  grants,  in  part, 
reconsideration  of  its  decision 


establishing  an  automated  system  for 
collecting  from  local  exchange  carriers 
(LECs)  the  financial  and  operating  data 
needed  to  administer  its  accoimting. 
joint  cost,  jurisdictional  separations, 
rate  base  disallowance,  rate  of  return, 
and  access  charge  rules.  The 
Commission  reconsidered  its  decision  to 
require  rate  of  return  calculations  for 
services  and  activities  for  which  it  does 
not  prescribe  a  rate  of  return  on  FCC 
approved  reports.  The  Commission 
decided  that  such  data  could  be 
misleading  and  confusing  and 
recommended  that  the  Common  Carrier 
Bureau  change  the  Quarteriy  Report  to 
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display  rates  of  return  only  in  the  total 
intrastate  and  the  interstate  access 
columns,  and  remove  from  the  Joint  Cost 
Report  all  rate  of  return  data.  The 
Commission  also  recommended  that  the 
Common  Carrier  Bureau  revise  the 
Access  Report  to  include  these  data  for 
the  intrastate  and  interstate  access 
columns.  The  Commission  clarified  and 
reconsidered  the  filing  date  for  the  Joint 
Cost  Order  forecast  investment 
monitoring  reports.  The  Forecast  Usage 
Report  should  be  filed  with  the 
Commission  at  the  same  time  as  the 
Tariff  Review  Plans  are  filed  and  the 
Actual  Usage  Report  will  be  filed  on 
April  1  of  each  year.  The  Commission 
also  decided  to  delegate  to  the  Chief, 
Common  Carrier  Bureau,  the  authority 
to  resolve  specific  technical  and 
editorial  issues  on  a  report  by  report 
basis. 

EFFECTIVE  DATE:  January  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jane  Prenette,  Accoimting  and  Audits 
Division,  Common  Carrier  Bureau,  at 
(202)  634-1861. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Conunission's  Order  on 
Reconsideration,  CC  Docket  No.  86-182, 
FCC  86-311,  adopted  October  4, 1988, 
and  released  October  14, 1988. 

The  full  text  of  the  Commission's 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch,  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service,  2100 
M  Street  NW.,  Suite  140,  Washington, 
DC  20037,  (202)  857-3800. 

Summary  of  Order  on  Reconsideration 

1.  On  September  16. 1987,  the 
Commission  released  a  Report  and 
Order  (hereinafter  ARMIS  Order) 
estabhshing  an  automated  system  for 
collecting  from  local  exchange  carriers 
(LECs)  the  financial  and  operating  data 
needed  to  administer  its  accounting, 
joint  cost,  jurisdictional  separations, 
rate  base  disallowance,  rate  of  return, 
and  access  charge  rules. 

2.  The  ARMIS  Order  adopted  four 
new  reports:  (1)  A  Quarterly  Report 
which  includes  Parts  32,  64,  36,  and  69 
financial  data  on  a  highly  aggregated 
basis  and  a  demand  analysis  table;  (2) 
an  annual  USOA  Report  which  contains 
the  results  of  the  carriers'  total  activities 
on  an  account  by  account  basis;  (3)  an 
annual  Joint  Cost  Report  which  shows 
the  allocation  to  regulated  and 
nonregulated  activities  for  the  subset  of 
accounts  that  are  involved  in  the 
ratemaking  process;  and,  (4)  an  annual 


Access  Report  which  shows  the  results 
of  the  jurisdictional  separations  and 
access  charge  rules,  by  Part  36  category 
and  Part  69  element. 

3.  The  Commission  also  directed  the 
Common  Carrier  Bureau  to  develop  the 
additional  reports  needed  to  monitor  the 
Joint  Cost  Order  requirement  that 
carriers  allocate  investment  in 
telecommunications  network  plant  on 
the  basis  of  forecasts  of  relative 
regulated  and  nonregulated  use.  On  May 
31,  the  Bureau  adopted  reports  that 
fulfill  these  monitoring  needs. 

4.  On  reconsideration,  the 
Commission  modified  its  requirement 
that  LECs  display  of  rate  of  return 
calculations  for  services  and  activities 
for  which  it  does  not  prescribe  a  rate  of 
return  on  FCC  approved  reports  because 
such  data  could  be  misleading  and 
confusing.  The  Commission  ejected  the 
Common  Carrier  Bureau  to  revise  the 
Quarterly  Report  to  display  rates  of 
return  only  in  the  total  interstate  and  the 
interstate  access  columns,  and  remove 
from  the  Joint  Cost  Report  all  rate  of 
return  data.  The  Commission  also 
directed  the  Bureau  to  include  rate  of 
return  data  for  the  interstate  and 
interstate  access  columns  of  the  Access 
Report. 

5.  The  Commission  also  clarified  and 
modified  in  part  the  filing  dates  for  the 
Joint  Cost  Order  forecast  investment 
monitoring  reports.  The  Commission 
found  that:  (1)  There  was  a  conflict 
between  the  filing  date  specified  in 
Appendix  E  of  the  ARMIS  Order  and  the 
date  specified  in  the  body  of  the  Order; 
and,  (2)  its  monitoring  needs  would  be 
best  served  if  the  two  reports  were  given 
individual  filing  dates  that  reflect  the 
data  they  contain.  The  Forecast  Usage 
Report  will  be  filed  at  the  same  time  as 
the  Tariff  Review  Plans  because  this 
report  provides  the  basis  for  the 
removals  of  investment  related  to 
nonregulated  activities  in  the  Tariff 
Review  Plans.  The  Actual  Usage  Report 
will  be  filed  at  the  same  time  as  the 
USOA,  Joint  Cost  and  Access  Reports. 

6.  The  Conunission  affirmed  that  the 
filing  dates  for  the  remaining  ARMIS 
reports  are  reasonable.  These  dates 
require  only  that  the  data  are  completed 
and  suitable  for  filing  three  full  months 
after  the  end  of  the  reporting  period.  The 
Commission  found  that  three  full  months 
are  suHicient  to  tabulate,  organize  and 
file  data  submissions  and,  therefore, 
retained  the  April  1  filing  date  for  the 
Annual  Reports  and  the  March  31,  June 
30,  September  30,  and  December  31 
filing  dates  for  the  Quarterly  Reports. 

7.  The  Commission  affirmed  that 
carriers  should  be  required  to  provide 
data  on  non-FCC  jurisdictional  revenues 
because  these  data  are  necessary:  (1)  . 


For  monitoring  the  application  of  our 
Joint  Cost  Rules;  (2)  for  analysis  of  the 
impact  of  diversification  on  the 
interstate  cost  of  capital;  and  (3)  for 
assessment  of  the  effects  of  regulatory 
policies  on  the  telecommunications 
system  as  a  whole. 

8.  The  Commission  affirmed  that 
amounts  assigned  to  the  intrastate 
jurisdiction  should  be  required  by 
ARMIS,  finding  that  collection  of  these 
data  is  an  important  aspect  of  its  role  as 
administrator  of  the  Jurisdictional 
Separations  Manual  and  that  such  data 
may  also  prove  useful  to  state  regulators 
and  other  interested  parties  as  well. 

9.  The  Commission  also  affirmed  that 
study  area  level  reporting  is  essential  to 
the  development  of  a  continuous  data 
series,  finding  that  if  the  LECs  were  to 
combine  or  divide  study  areas,  it  would 
become  necesseury  for  them  to  file 
restatements  of  previous  years'  data 
each  time  they  made  such  a  combined  or 
divided  filing.  Such  an  alternative  would 
be  unnecessarily  burdensome  for  the 
Commission  and  for  the  carriers. 

10.  Finally,  the  Conunission  delegated 
to  Chief,  Common  Carrier  Bureau,  the 
authority  to  resolve  a  number  of 
technical  and  editorial  problems 
currently  existing  in  the  ARMIS  reports. 

Ordering  Clause 

11.  It  is  ordered.  That  pursuant  to 
sections  4(i),  4(j).  201-205,  219,  220  and 
405  of  the  Conmiimications  Act  of  1934, 
47  U.S.C.  154(i),  154(j),  201-205,  219,  220 
and  405,  that  the  Petitions  for 
Reconsideration  filed  in  this  proceeding 
Are  Granted  in  part  and  Denied  in  part 
as  provided  herein. 

List  of  Subjects  in  47  CFR  Part  43 

Communications  common  carriers 
reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Part  43  of  Title  47  of  the  CFR  is 
amended  as  follows: 

PART  43— [AMENDED] 

1.  The  authority  citation  in  Part  43 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Interpret  or  apply 
sec.  210.  48  Stat.  1073.  as  amended  (47  U.S.C. 
210). 

2.  Section  43.21  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  43.21    Annual  rsport*  of  carrier*  and 
affillatM. 


Federal  Register  /  Vol.  53,  No.  228  /  Monday,  November  28,  1988  /  Rules  and  Regulations       47819 


(e)  Each  conununications  common 
carrier  required  by  order  to  file  a 
manual  allocating  its  costs  between 
regulated  and  nonregulated  operations 
shall  file,  coincident  with  its  Annual 
Access  Tariff  Review  Plan,  a  forecast  of 
regulated  and  nonregulated  use  of 
network  plant  for  the  following  calendar 
year;  and,  a  report  of  the  actual  use  of 
network  plant  investment  for  the  same 
reporting  period  on  or  before  April  1  of 
the  following  year. 
•        *        *        •        • 

[ra  Doc.  88-27110  Filed  11-25-88;  8:45  am] 

mUJNG  CODE  t712-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  219 
[FRA  Dodcat  No.  RSOR-6,  Notice  No.  21] 

Amendment  to  Alcohol/Drug 
Regulations;  New  Laboratory  Address 

agency:  Federal  Railroad 
Administration  (FRA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  FRA  issues  an  amendment  to 
its  final  rule  on  Control  of  Alcohol  and 
Drug  Use  in  Railroad  Operations  to 
update  the  address  of  its  designated 
post-accident  testing  laboratory.  The 
laboratory  has  recently  relocated  its 
facilities.  The  new  address  is  as  follows: 
Center  for  Human  Toxicology, 
University  of  Utah,  417  Wakara  Way, 
Room  290,  Research  Park,  Salt  Lake 
City,  Utah  84108. 


DATES:  This  final  rule  amendment  will 

be  effective  November  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3).  FRA,  Washington,  DC  20590 
(Telephone:  (202)  366-0897)  or  Grady 
Cothen,  Special  Counsel  (RCC-4),  FRA, 
Washington,  DC  20590  (Telephone:  (202) 
366-9416). 
SUPPLEMENTARY  INFORMATION:  This 

amendment  merely  updates  the  mailing 
address  of  FRA's  designated  post- 
accident  testing  laboratory,  which  has 
recently  relocated  its  facilities.  The  new 
address  must  be  used  in  shipping 
toxicology  kits  pursuant  to  Subpart  C  of 
Part  219,  Title  49,  Code  of  Federal 
Regulations,  and  may  be  employed  in 
corresponding  with  the  Center. 

Regulatory  Procedures 

The  Administrator  finds  that  notice 
and  opportunity  for  comment  are  not 
required  because  the  subject 
amendment  involves  a  rule  of  agency 
organization,  procedure  and  practice. 
The  Administrator  further  finds  that 
there  is  good  cause  for  making  the  rule 
effective  in  less  than  30  days  from  the 
date  of  publication,  since  utilization  of 
the  current  address  is  necessary  to  the 
efficient  conduct  of  the  post-accident 
testing  program. 

This  amendment  to  the  final  rule  has 
been  evaluated  in  accordance  with 
existing  regulatory  policies.  It  is  neither 
a  "major"  rule  under  Executive  Order 
12291  nor  a  "significant"  rule  as  defined 
under  DOT  policies  and  procedures.  The 
amendment  does  not  have  any 


paperwork.  Federalism,  or  economic 
impact.  Because  the  amendment  does 
not  have  any  economic  impact,  FRA  has 
not  prepared  a  regulatory  evaluation.  It 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  60  et  seq.). 
Therefore,  in  consideration  of  the 
foregoing,  Part  219,  Title  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  219-{ AMENDED] 

1.  The  authority  citation  for  Part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431.  437,  and  438.  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49(m). 

2.  Part  219  is  amended  as  follows: 
The  text  of  Appendix  B— Designation 

of  Laboratory  for  Post-Accident 
Toxicological  Testing  is  revised  to  read 
as  follows: 

Ai^iendix  B — Designation  of  Laboratory  for 
Post-Accident  Toxicological  Testing 

The  following  laboratory  is  currently 
designated  to  conduct  post-accident 
toxicological  analysis  under  Subpart  C  of  this 
part:  Center  for  Human  Toxicology, 
University  of  Utah,  417  Wakara  Way.  Room 
290,  Research  Park.  Salt  Lake  City,  Utah 
84108,  Telephone  No.  (801)  581-5117. 

John  H.  Riley, 

Administrator. 

[FR  E>oc.  88-27283  Filed  11-25-88;  8:45  am] 
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Monday.  November  28.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1715 

Criteria  for  Securing  REA  Approvals 
Required  Under  the  Mortgage  by 
Electric  Borrowers  Retorting  to 
Hnancial  and  Management  Matttcrs 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  Part  XVII,  by  adding  a 
new  Part  1715,  Criteria  for  Securing  REA 
Approvals  Required  Under  the  Mortgage 
by  Electric  Borrowers  Relating  to 
Financial  and  Management  Matters  and 
by  adding  Subpart  B.  SS  1715.20-1715.28, 
Investments.  Loans  and  Guarantees  by 
Electric  Borrowers.  The  proposed  rule 
establishes  REA  policies  for  borrowers 
of  electric  loans  made  or  guaranteed 
under  the  Rural  Electrification  Act  of 
1936,  as  amended  (7  U.S.C.  901-950b) 
("RE  Act"),  The  rule  also  clarifies  the 
effect  of  new  section  312  of  the  RE  Act 
concerning  provisions  in  existing  REA 
mortgages  and  bulletins  which  would 
otherwise  conflict  with  this  recent 
amendment.  Generally,  section  312  of 
the  RE  Act  authorizes  a  borrower  to 
make  investments,  loans  and  guarantees 
up  to  15  percent  of  its  total  utility  plant. 
DATE:  Comments  must  be  received  by 
REA  January  27, 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Archie  W.  Cain,  Director, 
Electric  Staff  Division,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration,  Room  1246-S,  14th  & 
Independence  Avenue,  SW, 
Washington.  DC  20250-1500. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  W.  Ford,  Chief,  Loans  and 
Management  Branch,  Electric  Staff 
Division,  U.S.  Department  of 
Agriuculture,  Rural  Electrification 
Administration.  Room  1237-S,  14th  & 
Independence  Avenue,  SW., 


Washington.  DC  20250-1500;  telephone: 
(202)  382-1932. 

SUPPLEMENTARY  INPORMATtON:  REA 

proposes  to  implement  the  provisions  of 
section  312  of  the  RE  Act  which  was 
enacted  as  section  1402  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA)  (Pub.  L.  100-203). 

This  action  has  been  reviewed  in 
conformity  with  Executive  Order  12291, 
Federal  Regulations.  Since  this  rule  only 
defines  the  requirements  of  OBRA,  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
ejects  on  competition.  emplo3rment 
investment  or  productivity,  and 
therefore,  has  been  determined  to  be 
"not  major." 

REA  has  concluded  that  promulgation 
of  this  rule  does  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  (42  U.S.C  4321  et 
seq.),  and  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
proposed  rule  is  a  categorical  exclusion 
under  REA's  7  CFR  Part  1794. 
Environmental  Policies  and  Procedures 
{i.e..  7  CFR  1794.31  (b)(17)). 

This  proposed  rule  amends 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507  et  seq.].  Amended 
information  reporting  and  recordkeeping 
requirements  have  been  submitted  to 
OMB  for  review  and  approval  (OMB 
clearance  numbers  0572-0016  and  0572- 
0017). 

Normal  leanding  practice  requires 
obtaining  a  minimum  amount  of 
fmanciai  information  on  an  investment 
before  a  loan  application  is  processed. 
All  REA  borrowers  report  annually 
financial  data  including  investment 
amounts.  REA  is  requiring  some 
additional  information  from  borrowers 
regarding  investments  to  assure  that 
government  funds  or  security  interests 
are  not  at  risk.  However,  this 
information  is  readily  available  from 
records  kept  by  respondents  in  the 
normal  course  of  business.  REA  has 


kept  the  increase  for  additional 
investment  information  to  a  minimum. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collectioa  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Department  of  Agriculture.  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  REA. 
Washington,  DC  20503. 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.850.  Rural  Electrification  Loans  and 
Loan  Guarantees.  For  the  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  Part  3015,  Subpart  V  in  50  FR 
47034,  November  14, 1985,  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

Under  REA's  present  policy,  electric 
borrowers  generally  are  not  permitted, 
without  prior  written  approval  of  the 
Administrator,  to  invest  (either  directly 
or  by  loans  or  guarantees)  more  than  3 
percent  of  their  own  funds  for  "non-A»t" 
purposes,  i.e.  facilities  or  projects  not 
required  to  provide  electricity  to  rural 
consumers.  For  many  years  this  policy 
has  been  reflected  in  typical  mortgages 
given  by  electric  borrowers  to  secure 
loans  made,  guaranteed  or  lien 
accommodated  under  the  RE  Act.  This 
restriction,  which  was  not  explicitly 
imposed  by  the  RE  Act.  was  intended  to 
enhance  the  likelihood  that  loans  and 
guarantees  under  the  RE  Act  would  be 
repaid  in  accordance  with  their  terms. 
Even  with  the  long-standing  3  percent 
limitation,  REA  borrowers  have  played 
a  critical  role  in  the  economic 
development  of  rural  areas  for  over  50 
years.  In  considering  whether  to  add 
section  312  to  the  RE  Act  Congress, 
nevertheless,  expressed  concern  that 
REA  borrowers  were  restricted  in  their 


ability  to  make  needed  investments  in 
rural  community  infrastructure  projects 
(such  as  water  and  waste  systems, 
garbage  collection  services,  etc.)  and  in 
job  creation  activities  (such  as  providing 
technical,  financial,  managerial 
assistance)  and  other  activities  to 
promote  business  development  in  rural 
communities.  Thus  Congress  directed 
REA  to  replace  its  traditional  3  percent 
policy  with  a  15  percent  limit  as  a  small 
incremental  contribution  to  rebuildihg  a 
more  diversified  economy  in  rural 
commimities.  The  legislative  history 
surroimding  the  enactment  of  section 
312  is  clear,  however,  that  Congress 
intended  that  the  new  policy  should  not 
in  any  way  put  government  funds  or 
security  interests  at  risk. 

While  historically  REA  borrowers  as 
a  whole  have  not  fully  used  their  3 
percent  authority  under  existing 
mortgages,  the  newly  enacted  section 
312  gives  those  borrowers  interested  in 
rural  development  the  opportunity  to 
increase  their  participation  and 
presumably  will  result  in  more  financing 
for  rural  development  initiatives.  Such 
participation  shall  not  result  in  any 
erosion  of  the  borrower's  financial 
ability  to  repay  REA  loans.  The  change 
does  not  affect  existing  limitations  on 
the  discretion  of  borrowers  to  make 
additions  to  their  electric  systems. 

The  proposed  rule  supersedes  Section 
I.  Paragraph  C.  of  REA  Bulletin  1-7  and 
the  REA  Administrator's  memorandum 
of  March  28. 1985.  "General  Funds 
Investment."  In  cases  where  a  borrower 
has  previously  obtained  approval  under 
the  REA  mortgage  for  specific 
investments,  loans  or  guarantees,  for 
purposes  of  this  Subpart  such  matters 
will  be  treated  as  if  they  had  been 
authorized  by  {  1715.23  of  this  Subpart, 
i.e.  ordinarily  they  will  be  taken  into 
account  in  determining  whether  the  15 
percent  limit  has  been  achieved. 

The  proposed  rule  does  not  supersede 
any  agreement,  whether  now  in 
existence  or  subsequently  entered  into, 
between  a  borrower  and  any  party  other 
than  REA.  Accordingly,  restrictions 
which  REA  borrowers  have  agreed  to 
with  other  lenders  (including  those 
contained  in  section  22  of  Article  II  of 
the  standard  REA  mortgage)  will  remain 
in  effect  until  they  are  waived  or 
amended  by  such  lenders.  No  consent 
from  REA  for  such  waiver  or  relaxation 
will  be  necessary. 

The  proposed  rule  will  become 
effective  upon  publication  of  the  final 
rule  in  the  Federal  Register,  and  will  be 
retroactive  to  December  22, 1987. 

In  view  of  the  above,  REA  proposes  to 
amend  7  CFR  Part  XVII  by  adding  a  new 
Part  1715  to  read  as  follows: 


PART  1715— CRITERIA  FOR 
SECURING  REA  APPROVALS 
REQUIRED  UNDER  THE  MORTGAGE 
BY  ELECTRIC  BORROWERS 
RELATING  TO  FINANCIAL  AND 
MANAGEMENT  MATTERS 

Subpart  A— {Reserved] 

Sec. 

1715.1—1715.19     [Reserved] 

Subpart  B — Investments,  l-oans,  and 
Guarantees  by  Electric  Borrowers 

Sec. 

1715.20  Purpose. 

1715.21  Policy. 

1715.22  Defmitions. 

1715.23  General. 

1715.24  Exclusions. 

1715.25  Records. 

1715.26  Effect  of  this  Subpart  on  REA  loan 
contract  and  mortgage. 

1715.27  Restrictions  imposed  by  other 
lenders. 

1715.28  Investments,  loans,  and  guarantees 
in  excess  of  15  percent. 

1715.29-1715.59    [Reserved) 

Authority:  7  U.S.C.  901-950b;  Title  I, 
Subtitle  D,  section  1402,  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  100-203; 
Delegation  of  Authority  by  the  Secretary  of 
Agriculture.  7  CFR  2.23:  Delegation  of 
Authority  by  the  Under  Secretary  for  Small 
Community  and  Rural  Development,  7  CFR 
2.72. 

Subpart  A— {Reserved] 
§§1715.1-1715.19    [Reserved] 

Subpart  B — Investments,  Loans,  and 
Guarairtees  by  Electric  Borrowers 

§1715.20    Purpose. 

This  Subpart  contains  the  general 
regulations  of  the  Rural  Electrification 
Administration  (REA)  for  implementing 
the  provisions  of  section  312  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.]  (RE  Act), 
permitting,  in  certain  circumstances, 
that  borrowers  of  insured  or  guaranteed 
electric  loans  under  the  RE  Act  may, 
without  restriction  or  prior  approval  of 
the  Administrator  of  REA.  invest  their 
own  funds  and  make  loans  or 
guarantees. 

§  1715.21    Policy. 

REA  electric  borrowers  are  authorized 
to  utilize  their  own  funds  to  participate 
in  the  economic  development  of  rural 
areas,  provided  that  such  activity  does 
not  in  any  way  put  government  funds  or 
security  interest  at  risk  and  does  not 
conflict  with  the  provisions  of  this 
Subpart.  In  considering  whether  to  make 
loans,  investments,  or  guarantees, 
borrowers  are  expected  to  act  in 
accordance  with  prudent  business 
practices  and  in  conformity  with  the 
laws  of  the  jurisdictions  in  which  they 


serve.  REA  assumes  that  borrowers  will 
use  the  latitude  afforded  them  by 
section  312  of  the  RE  Act  primarily  to 
make  needed  investments  in  rural 
community  infrastructure  projects  (such 
as  water  and  waste  systems,  garbage 
collection  services,  etc.)  and  in  job 
creation  activities  (such  as  providing 
technical,  financial,  managerial 
assistance)  and  other  activities  to 
promote  business  development  and 
economic  diversification  in  rural 
communities.  Nonetheless,  REA  believes 
that  borrowers  should  continue  to  give 
primary  consideration  to  safety  and 
liquidity  in  the  management  of  their 
funds. 

§1715.22    Definitions. 

As  used  in  this  subpart: 

"Borrower"  means  a  corporation  or 
other  legal  entity  engaged,  or  intending 
to  become  engaged,  in  the  generation, 
transmission  or  distribution  of 
electricity,  and  whose  outstanding 
obligatioins  resulting  from  RE  Act  loans 
or  guarantees  are  not  in  default. 

"Cash-Construction  Fund-Trustee 
Account"  means  the  account  described 
in  the  REA  Uniform  System  of  Accounts 
as  one  to  which  funds  are  deposited  for 
financing  the  construction  or  purchase 
of  electric  facilities. 

"Guarantee"  means  to  undertake 
collaterally  to  answer  for  the  payment 
of  another's  debt  or  the  performance  of 
another's  duty,  Uability,  or  obligation. 
Examples  of  such  guarantees,  include 
without  limitation,  the  guaranteeing  of  a 
loan,  or  other  debt  instruments; 
performance  bonds;  completion  bonds 
or  guarantees:  and  the  guarantee  or 
cosigning  of  any  lease,  purchase 
agreement  (such  as  of  the  repurchase  or 
buy  back  of  preferred  stock);  or  other 
obligations  of  a  subsidiary. 

"Invest"  means  to  commit  money  in 
order  to  earn  a  financial  return  on  assets 
which  are  not  expected  to  be  used  or 
useful  in  furnishing  electric  service. 

"Make  loans"  means  to  lend  out 
money  for  temporary  use  on  condition  of 
repayment  with  interest. 

"Mortgaged  Property"  means  any 
asset  of  the  borrower  which  is  pledged 
in  the  REA  mortgage. 

"Own  Funds"  means  money  belonging 
to  the  borrower  other  than:  (i)  Proceeds 
of  loans  made,  guaranteed  or  hen 
accommodated  by  REA;  (ii)  funds 
necessary  to  make  timely  payments  of 
principal  and  interest  on  loans  made, 
guaranteed  or  lien  accommodated  by 
REA;  (iii)  insurance  proceeds  from 
mortgaged  property;  (iv)  damage  awards 
and  sale  proceeds  resulting  from 
eminent  domain  and  similar  proceedings 
involving  mortgated  property;  (v)  sale 
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proceeds  from  mortgaged  juroperty  sales 
requiring  specific  REA  apimival;  and  (vi) 
fluids  on  deposit  in  tbe  cash 
construcbon  trustee  account. 

"REA  Mortgage"  means  any  and  all 
instruments  creating  a  lien  on  or 
security  interest  in  the  IxOTOwer's  assets 
in  connection  with  loans  or  guarantees 
under  the  RE  Act. 

"Sale  Proceeds"  means  all 
consideration  received  from  the  sale  of 
assets  after  deducting  reasonable 
transaction  expenses,  if  any,  and  after 
deducting,  in  the  case  of  assets  Uken  by 
power  of  eminent  domain,  tbe  amount,  if 
any,  of  the  damage  award  paid  to  the 
borrower  as  compensation  for  lost 
future  revenues. 

"Subsidary"  means  a  corporation  the 
majority  stock  of  which  is  owned  or 
controlled  by  a  borrower. 

"Supplemental  Lender"  means  a 
lender  that  has  provided  a  supplemental 
source  of  financing  that  is  secured  by 
the  REA  mortgage. 

'Total  Utility  Plant"  means  the  sum  of 
the  borrower's  "electric  plant  in  service 
accounts"  and  "construction  work  in 
progress— electric  accounts."  as  such 
terms  are  used  in  the  REA  Uniform 
System  of  Accounts. 

§1715.23    GeneraL 

A  borrower  may,  without  prior  written 
approval  of  the  Administrator,  invest  its 
own  funds  or  make  loans  or  guarantees 
not  in  excess  of  15  percent  of  its  total 
utility  plant  without  regard  to  any 
provision  contained  in  any  REA 
mortgage  to  the  effect  that  the  borrower 
must  obtain  prior  approval  from  REA. 


§  171S.24 

In  calculating  the  amount  of 
investments,  loans  and  guarantees 
permitted  under  i  1715.23,  the  following 
items  are  excluded  from  the 
computation: 

(a)  Securities  or  deposits  issued, 
guaranteed  or  fully  insured  as  to 
payment  by  the  United  States 
Government  or  any  agency  thereof 

(b)  Capital  term  certificates,  bank 
stock  or  other  similar  securities  of  the 
supplemental  lender  which  have  been 
purchased  as  a  condition  of  membership 
in  the  supplemental  lender,  or  as  a 
condition  of  receiving  financial 
assistance  from  such  lendw. 

(c)  Patronage  capital  allocated  bom  a 
power  supply  cooperative  of  which  the 
borrower  is  a  member,  and 

(d)  Loans,  deposits,  advances, 
investments,  securities  and  obligations 
which  the  borrower  has.  prior  to  the 
date  of  its  original  mcvtgage  to  REA. 
committed  itself  to  inakc.  purchase  or 
undertake,  as  the  case  may  be.  and  as  to 
which  the  records  of  tbe  borrower  show 


that  it  gave  REA  notice  to  that  effect  in 
writing  prior  to  the  date  of  such 
mortgage. 

§1715.25    Racords. 

(a)  Every  borrower  shall  maintain 
accurate  records  concerning  all 
investments,  loans  and  guarantees  made 
by  it.  Such  records  shall  be  kept  in  a 
manner  that  will  enable  REA  to  readily 
determine:  (i)  The  nature  and  source  of 
all  income,  expenses  and  losses 
generated  from  the  borrower's  loans, 
guarantees  and  investments;  (ii)  the 
location,  identity  and  lien  priority  of  any 
loan  collateral  resulting  from  activities 
permitted  by  this  Subpart;  and  (iii)  the 
effects,  if  any.  which  such  activities  may 
have  on  the  feasibility  of  loans  made, 
guaranteed  or  lien  accommodated  by 
REA. 

(b)  The  records  of  borrowers  and  their 
subsidiaries  shall  be  subject  to  the 
auditing  inrocedures  prescribed  in  Part 
1789  of  this  Chapter.  REA  reserves  the 
right  to  review  the  financial  records  of 
any  subsidiaries  of  the  borrower  to 
ascertain  if  the  debts.  Guarantees  (as 
defined  herein),  or  other  obligations  of 
the  subsidiaries,  could  adversely  affect 
the  ability  of  the  borrower  to  repay  its 
debts  to  the  Government  or  to  determine 
if  the  borrower  is  in  compliance  with  the 
regulation. 

(c)  Every  borrower  shall  report  to 
REA,  in  the  maimer  and  on  tbe  form 
specified  by  the  Administrator,  the 
current  status  and  principal  amount  of 
each  outstanding  loan  and  guarantee 
which  it  has  made  pursuant  to  S  1715.23 
of  this  Subpart. 

S171S.2*    Effect  Of  tM*  Subpart  on  REA 
loan  contract  and  mortgage. 

(a)  Nothing  in  this  subpart  shall  affect 
any  ci^ts  which  supplemental  lenders 
have  under  the  REA  mortgage  to  timit 
investments,  loans  and  guarantees  by 
their  borrowers  to  levels  below  15 
percent  of  total  utility  plant. 

(b)  Nothing  in  this  subpart  shall 
relieve  a  borrower  of  its  obligation 
under  the  REA  mwtgage  to  preserve  the 
lien  of  the  REA  mortgagees  a  first  lien 
on  all  of  the  borrower's  assets,  subject 
to  such  limited  exceptions  as  may  be 
provided  for  therein. 

(c)  Nothing  in  this  subpart  authorizes 
a  borrower  to  make  extensions  at 
improvements  to  its  electric  system 
witiHTOt  prior  approval  of  REA. 

§1715.27    Restrictions  Impoaed  by  other 


borrower  to  make  loans,  guarantees  or 
investments. 

§1715.28    Investments,  loans,  and 
guarantees  In  eicess  of  15%. 

(a)  If  a  borrower  wishes  to  exceed  the 
aggregate  amount  of  investments,  loans, 
and  guarantees  permitted  under 
§  1715.23  of  this  sul^^mrt.  the  borrower 
must  comply  with  tiie  provisions 
contained  in  the  REA  mortgage  to  the 
effect  that  it  must  obtain  prior  approval 
from  REA.  Requests  of  the  type 
described  immediately  above  should  be 
made  in  writing  for  consideration  by 
REA  on  a  case  by  case  basis. 

§§1715.29-1715.59    [Reserved] 

Dated:  November  22, 1968. 
lack  Vm  Maik. 
Acting  Adminrstmlor. 
[FR  Doc.  88-27383  Filed  ll-ZS-flft  (MS  am] 
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HUCLEAR  REGULATORY 
COMMSStON 

10  CFR  Part  50 

Ensuring  ttM  EftectlvMiMS  of 
Maintenanca  Programs  for  Nudsar 
Power  Plants 

AOENCY:  Nuclear  Regulatory 
Commission. 

action:  Proposed  rule. 

summary:  The  Commission  is  proposing 
to  amend  its  regulations  to  require 
commercial  nudear  power  plant 
licensees  to  strengthen  their 
maintenance  activities  in  order  to 
reduce  the  likelihood  of  failures  and 
events  caused  by  the  lack  of  effective 
maintenance.  The  Ccnunission  believes 
safety  can  and  must  be  enhanced  by 
defining  an  adequate  maintenance 
program  to  ensure  the  effectiveness  of 
sudi  programs  throo^iout  the  nuclear 
industry.  The  proposed  rule  requires 
plant  maintenance  programs  to  include 
specific  activities,  including  the 
monitoring  of  the  e&ctiveness  of  plant 
maintenance  programs. 

date:  Comment  period  expires  January 
27, 1989.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
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Nothing  in  this  subpart  is  intended  to 
prevent  a  supplemental  lender  from 
imposing,  eniorcing.  or  modifying 
restrictions  contained  in  its  loan 
documentation  that  limit  the  rights  of  a 


:  Mail  writien  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
ronin''ff^^",  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 


Deliver  comments  to:  11155  Rockville 
Pike,  Rockville,  MD  between  7:30  am 
and  4:15  pm  weekdays. 

Copies  of  the  paper  on  rulemaking 
options,  transcript  and  proceedings  of 
the  Public  workshop,  draft  NUREG 
report,  draft  regulatory  analyis, 
environmental  assessment  and  finding 
of  no  significant  impact,  the  supporting 
statement  submitted  to  OMB,  and 
comments  received  may  be  examined  at: 
the  NRC  Public  Document  Room,  2120  L 
Street.  Lower  Level,  NW.,  Washington, 
DC. 

FOR  FUHIIMLN  INFORMATION  CONTACT: 
Moni  Dey,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
(301)  492-3720. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  23, 1988,  the  Commission 
published  a  final  Policy  Statement  on 
Maintenance  of  Nuclear  Power  Plants. 
In  the  Policy  Statement,  the  Commission 
stated  that  it  expected  to  publish  a 
Notice  of  Proposed  Rulemaking  in  the 
near  future  and  provided  the  general 
framework  for  the  proposed  rule. 

The  Commission  has  a  program  to 
continually  evaluate  the  operational 
performance  of  nuclear  power  plants. 
Analysis  of  operational  events  has 
shown  that,  in  some  cases,  nuclear 
power  plant  equipment  is  not  being 
maintained  at  a  level  to  ensure  that  the 
equipment  will  perform,  with  a  high 
degree  of  reliability,  its  intended 
function  with  required.  A  limited  NRC 
examination  of  nuclear  power  plant 
maintenance  programs  has  found  a  wide 
variation  in  the  effectiveness  of  these 
programs.  At  some  plants,  maintenance 
has  been  a  significant  contributor  to 
plant  reliability  problems  and  hence,  is 
of  safety  concern.  The  Commission 
believes  safety  can  and  must  be 
enhanced  by  strengthening  the 
effectiveness  of  maintenance  programs 
throughout  the  nuclear  industry  and  this 
is  the  objective  of  this  proposed  rule. 

Description 

It  is  the  objective  of  the  Commission 
that  all  components,  systems  and 
structures  of  nuclear  power  plants  be 
effectively  maintained  so  that  plant 
equipment  will  perform  its  intended 
function  when  required.  The  scope  of 
the  proposed  rule  is  intended  to  cover 
all  systems,  structures  and  components 
including  those  in  the  Balance  of  plant 
(BOP).  To  accomplish  this  objective,  the 
proposed  rule  would  require  each 
commercial  nuclear  power  plant  to 
develop  and  implement  a  well-defined 
program  to  assure  that  maintenance 


activities  are  conducted  to  preserve  or 
restore,  with  prompt  repair,  the 
availability,  performance  and  reliability 
of  plant  structures,  system,  and 
components.  The  program  should  clearly 
define  the  components  and  activities 
included,  as  well  as  the  management 
systems  used  to  control  those  activities. 
Further,  the  program  should  include 
feedback  of  specific  results  to  ensure 
corrective  actions,  provisions  for  overall 
program  evaluation,  and  the 
identification  of  possible  component  or 
system  design  problems.  Compliance 
with  the  rule  would  be  verified  by  NRC 
audit  and  inspection. 

The  proposed  rule  does  not  require 
that  licensees  report  Maintenance 
Performance  Indicators  (MPIs). 
However,  each  licensee  would  be 
required  to  have  his  own  system  for 
monitoring  maintenance  effectiveness 
which  would  be  subject  to  NRC  review. 
The  Commission  solicits  comments  on 
the  application  and  usefulness  of  MPIs 
as  part  of  the  rule,  and  whether  a  set  of 
MPIs  exists  which  could  indicate  the 
effectiveness  of  plant  maintenance 
programs.  In  addition,  the  Commission 
solicits  feedback  on  whether  to  require 
reporting  a  specific  set  of  MPIs  to  the 
NRC  as  part  of  the  rule. 

Public  Worksbip 

The  Conunission  held  a  Public 
Workshop  on  July  11-13, 1988  in 
Washington,  DC  to  solicit  early  input  for 
the  formulation  of  the  rule  from  the 
public  and  regulated  industry.  Prior  to 
the  Workshop,  a  paper  on  rulemaking 
options  was  distributed  to  interested 
parties  to  facilitate  Workshop 
discussions.  The  paper  on  rulemaking 
options,'  and  the  transcript  and 
proceedings  (NUREG /CP-0099)  *  of  the 
Workshops  are  available  for  inspection 
in  the  NRC  Public  Document  Room,  2120 
L  Street,  Lower  Level,  NW.,  Washington, 
DC. 

As  a  result  of  Workshop  discussions, 
the  Commission  has  come  to  the 
following  conclusions: 

1.  Rulemaking  should  encourage 
industry  initiatives  directed  toward 
improving  maintenance,  since  such 


■  Memorandum  from  Victor  Stello.  |r..  Executive 
Director  for  Operations,  to  the  CommissioDers. 
"Proposed  Rulemaking  for  the  Maintenance  of 
Nuclear  Power  Plants."  dated  June  27. 198a. 

•  Copies  of  NUREG  series  reports  may  be 
purchased  through  the  U.S.  Covemmerrt  Printing 
Office  by  calling  (202)  275-2060  or  by  writing  to  the 
U.S.  Government  Printing  Office.  P.O.  Box  37082, 
Washington.  DC  20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical  Informatiofl 
Service.  US.  Department  of  Commerce.  5285  Port 
Royal  Road.  SpringTield.  VA  22161.  A  copy  ia 
available  for  inspection  or  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  2120  L  Street,  U>wer 
Uvel,  NW..  Washington.  DC 


initiatives  promote  industry 
responsibiUty  for  problem  identification 
and  resolution; 

2.  Prescriptive  rulemaking  options 
may  impede  industry  initiatives  and 
responsibility  to  improve  maintenance: 
and 

3.  Rulemaking  should  be  directed 
toward  specifying  the  NRCs 
expectations  in  maintenance  and 
requiring  licensee  monitoring  of  the 
effectiveness  of  maintenance  programs. 

Therefore,  the  Commission  proposes  a 
maintenance  rule  which  gives  incentive 
for  industry  to  develop  a  standard  for  a 
maintenance  program,  which  NRC  may 
endorse  in  a  Regulatory  Guide. 

Expectations  for  Maintenance  Standard 

The  Commission  encourages  industry 
to  develop  a  Maintenance  Standard 
which  will  provide  guidance  for 
complying  with  requirements  of  the 
proposed  rule.  The  Commission  believes 
that  the  development  of  a  standard  will 
guide  current  industry  initiatives 
towards  developing  and  implementing 
acceptable  maintenance  programs  and 
that  utility  participation  in  preparation 
of  a  Maintenence  Standard  will  provide 
additional  incentive  and  responsibility 
for  improving  plant  maintenence 
programs. 

The  Commission  plans  to  develop  a 
Regulatory  Guide  to  provide  guidance 
for  complying  with  the  rule  if  industry 
does  not  develop  an  adequate  standard. 
However,  the  Commission  prefers  to 
endorse  an  industry-developed 
standard.  To  meet  the  Commission's 
plans  for  implementation  of  the  rule  the 
industry  commitment  to  develop  a 
Maintenance  Standard  should  be  made 
now  and  a  final  standard  should  be 
proposed  no  later  than  September  1, 
1989.  The  Commission  expects  to 
publish  a  Regulatory  Guide  endorsing  a 
Maintenance  Standard  or  providing 
NRC  guidance  in  November  1989.  The 
comprehensive  program  requirements  of 
the  proposed  rule  would  be  required  to 
be  fully  implemented  within  two  years 
following  publication  of  the  final  rule. 

The  proposed  rule  defines  those 
attributes  the  Conunission  considers 
necessary  for  an  acceptable 
Maintenance  Program.  To  be 
acceptable,  any  standard  developed  to 
implement  the  rule  should  have  the 
following  characteristics: 

•  Should  define  the  plant  systems, 
structures  and  components  included  in 
the  maintenance  program  (the  scope  of 
the  rule  covers  all  systems,  structures 
and  components  including  those  in  the 
BOP): 

■  Should  require  a  systematic 
evaluation  ("systems  approach")  of  the 
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functions  and  objectives  of  plant 
systems,  components  and  structures  to 
determine  maintenance  activities  and 
requirements; 

•  Should  provide  clear  and  specific 
progranmiatic  requirements  that  can  be 
partically  implemented  to  achieve  high 
reliability; 

•  Should  be  comprehensive  in 
addressing  the  activities  and  functions 
included  in  the  proposed  rule  plus 
provisions  for  self  assessment; 

•  Should  reference  standards  or 
guidelines  such  as  those  developed  by 
ANS.  ASME.  IEEE.  ASTM,  INPO.  or 
EPRI  where  practical  to  provide  (a) 
specific  programmatic  requirements  or 
(b)  guidance  for  maintenance  of  specific 
types  of  equipment; 

•  Should  allow  flexibility  for  adoption 
of  new  innovation  technologies  as  they 
are  validated;  and 

•  Should  provide  for  sufficient 
documentation  so  that  program 
effectiveness  and  compliance  with 
requirements  of  the  standard  can  be 
evaluated. 

The  Commission  has  conducted 
studies  to  review  effective  maintenance 
approaches  and  practices  in  other 
countries  and  industries  and  has 
documented  the  findings  in  a  draft 
NUREG  series  report.'  The  Commission 
seeks  comments  on  the  draft  NUREG 
report  which  may  be  submitted  to  the 
NRC  as  indicated  under  the 
ADDRESSES  heading. 

The  draft  NUREG  report  concludes 
that  the  following  are  practices  in 
foreign  countries  and  other  U.S.. 
industrial  maintenance  programs  which 
have  been  found  to  contribute 
significantly  to  effective  maintenance: 

1.  Focus  on  long  term  maintenance 
objectives;  establish  a  proactive 
maintenance  program  as  opposed  to 
reactive  maintenance; 

2.  Use  of  a  reliability  centered 
approach  to  maintenance,  including 
consideration  of  the  man-machine 
interface; 

3.  Collection  and  engineering 
evaluation  of  failure  data  (root  cause 
analysis); 

4.  Use  of  an  integrated  information 
system  for  collecting  data  and 
monitoring  the  effectiveness  of  a 
maintenance  program; 


=  A  free  single  copy  of  draft  MIREG-1333. 
".Maintenance  Approaches  and  Practices  in 
Selected  Foreign  Nuclear  Power  Programs  and 
Other  U.S.  Industries:  Review  and  lessons 
Learned,"  to  the  extent  of  supply,  may  be  obtained 
by  writing  to  the  Distribution  Services  Section. 
Document  Control  Branch.  Division  of  Information 
and  Support  Services.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555.  A  copy  is  also 
available  for  inspection  or  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  2120  L  Street.  Lower 
Level.  NW..  Washington.  DC. 


5.  Use  of  maintenance  technician 
training/certification  programs; 

6.  Derive  planning  and  scheduling 
from  overall  program  objectives; 

7.  Enhance  environment/motivation  of 
maintenance  technicians  (e.g.  thru  cross- 
training,  "Crew  Chief  concept);  and 

8.  Clearly  define  interfaces  between 
maintenance  and  other  activities 
(engineering  support,  operations  QA. 
QC,  corporate  offices,  safety  review). 

The  Commission  encourages  in  the 
development  of  any  Maintenance 
Standard  consideration  of  the  findings 
in  the  above  referenced  draft  NUREG 
report  and  any  other  pertiment  studies 
on  effective  maintenance  practices. 

The  Commission  also  encourages  the 
industry  to  consider  incorporating 
appropriate  maintenance  derived  from 
plant  aging  studies  in  the  Maintenance 
Standard. 

The  Commission  views  maintenance 
rulemaking  as  an  opportunity  to 
encourage  (a)  good  maintenance 
practices,  (b)  the  adoption  of  common 
maintenance  standards,  and  (c)  the 
development  of  valid  quantitative 
measures  of  effectiveness  which  could 
become  the  bassis  for  regulation  by 
outcomes  rather  than  processes.  The 
herein  proposed  rule  addresses  (a)  and 
(b)  but  not  (c).  Follow-on  rulemaking  is 
envisioned  which  would  build  on  the 
bases  established  in  this  rule  and  would 
define  those  validated  measurable 
quantities  or  indicators  that  could 
credibly  become  the  basis  for  regulatory 
attention  or  action  in  the  future  instead 
of  the  systems  for  maintenance  under 
(a)  and  (b)  of  this  proposed  rule. 

As  noted  above,  an  integral  part  of  a 
good  maintenance  program  is  the 
monitoring  and  feedback  of  results. 
Programs  should  utilize  quantitative 
measures  to  monitor  and  adjust  the 
maintenance  program  activities. 
Measures  that  are  based  upon  actual 
component  reliability  and  failure  history 
provide  useful  indication  of 
maintenance  effectiveness.  Such 
measures  need  a  well  structured  and 
component  oriented  system:  (e.g..  the 
Nuclear  Plant  Reliability  Data  System 
(NPRDS))  To  capture  and  track 
equipment  history  data.  The 
Commission  notes  and  encourages  the 
use  of  the  industry-wide  NPRDS  for  this 
purpose  in  view  of  the  multiple  uses  for 
the  data. 

Certification  of  Plant  Maintenance 
Programs 

The  Commission  wishes  to  encourage 
industry  initiatives  and  responsibility 
for  problem  identification  and 
resolution.  Therefore,  as  a  further  way 
of  encouraging  industry  participation 
and  responsibility,  the  Commission  is 


willing  to  consider  a  process  of  utilizing 
a  designated  third  party,  similar  to  the 
ASME  code  system,  to  review  and 
certify  licensee  maintenance  programs 
for  conformance  with  the  Maintenance 
Standard.  This  process,  if  successful, 
could  alleviate  the  need  for  detailed 
NRC  inspection  of  all  licensee 
maintenance  programs.  The  Commission 
solicits  proposals  for  conducting  such  a 
certification  process. 

Comments  Requested 

In  addition  to  comments  on  the 
content  of  this  Notice  of  Proposed 
Rulemaking,  the  Commission 
specifically  solicits  input  on  the 
following: 

1.  Is  it  appropriate  for  the  nuclear 
power  industry  to  develop  a 
Maintenance  Standard  and,  if  so,  would 
the  industry  develop  such  a 
Maintenance  Standard? 

2.  What  level  of  detail  should  be 
included  in  the  Maintenance  Standard? 

3.  Is  two  years  a  reasonable  time  to 
develop,  and  implement  a  standard? 

4.  Is  it  appropriate  for  a  designated 
third  party  to  certify  plant  maintenance 
programs  to  comply  with  the 
Maintenance  Standard;  and.  if  so.  would 
an  organization  be  willing  to  perform 
such  certification? 

5.  The  Commission  plans  to  issue  by 
November  1989.  a  Regulatory  Guide 
establishing  standards  and  criteria  fur 
determining  what  constitutes  an 
effective  maintenance  program.  This 
Regulatory  Guide  is  being  developed  in 
parallel  with  the  final  rulemaking.  The 
Commission  encourages  the  industry  to 
develop  standards  and  acceptance 
criteria.  If  an  acceptable  industry 
standard  is  available  in  this  time  frame, 
the  Commission  will  consider  endorsing 
the  industry  standard  in  the  Regulatory 
Guide.  An  industry  commitment  to 
develop  a  maintenance  standard, 
consistent  with  the  Commission's 
schedule  to  issue  a  final  Regulatory 
Guide  by  November  1989,  would  be 
necessary  during  this  public  comment 
period. 

6.  The  Commission  believes  that  the 
proposed  maintenance  rule  should  be 
considered  under  10  CFR  50.109(a)(4)  of 
the  backfit  rule  which  would  exempt  the 
maintenance  rule  from  backfit 
requirements  based  on  the  precepts  that 
effective  maintenance  is  necessary  to 
assure  adequate  public  protection  and 
that  the  proposed  rule  codifies  and 
standardizes  previously  existing 
Commission  requirements,  both  explicit 
and  implicit,  in  plant  technical 
specifications,  licensee  safety  analysis 
reports,  and  10  CFR  Part  50,  Appendix  B. 
The  Conunission  requests  public 


comment  conoennng  the  need  for  ■ 
backfit  analysis  for  tbis  ralemaldiig. 

7.  The  Commission  believes  diat  the 
inclusion  of  balance  of  plant  (BOP) 
equipment  in  the  propoaed  maintenance 
rule  is  necessary  and  (Moper.  However, 
the  Commission  alao  recognizes  that 
some  licensee  maintenance  programs,  as 
presently  configured,  apply  to 
stnictores,  systems,  and  components 
that  are,  vrithoat  qttesti<m.  irrelevant  to 
protection  of  public  health  and  safety 
from  radiolo^cal  hazards  associated 
with  the  operation  of  the  nuclear  power 
plant.  The  Commission  requests  public 
comment  concerning  vihat  limitation,  if 
any,  should  be  placed  on  the  final 
maintenance  rule  to  provide  some 
licensee  flexibility  in  this  regard. 

8.  The  Commission  believes  that 
individual  worker  accountability  plays 
an  important  role  in  an  effective 
maintenance  program.  The  Commission 
is,  therefore,  solidting  comments  on  the 
means  for  incorporating  this 
consideration  into  a  licensee's 
maintenance  program. 

9.  The  Commission  desires  to 
establish  criteria  within  the 
maintenance  rule  which  would  form  the 
basis  for  determining  when  a 
maintenance  program  is  fuUy  effective 
and  additional  improvement  is  not 
warranted  from  a  safety  standpoint. 
Such  criteria  might  be  either 
quantitative  or  qualitative  and  could  be 
based  cm  specific  measurable  attributes, 
on  overall  plant  performance,  on 
program  results,  or  on  other  attributes. 
The  Commission  requests  public 
comment  concerning  the  need  for  such 
criteria,  the  form  ai  such  criteria,  and 
the  criteria  themselves. 

10.  Are  performance  indicators  that 
are  being  used  by  industry,  may  be  used 
in  the  future,  or  have  been  used  in  the 
past,  appropriate  candidates  as 
quantitative  measures  of  maintenance 
effectiveness?  The  Conunission  is 
particularly  interested  in  experience  or 
analysis  concerning  indicators  or  the 
use  of  indicators  of  component 
reliability  as  maintenance  performance 
indicators. 

11.  Should  an  industry-wide 
component  failure  reporting  system,  e.g., 
NPRDS,  be  used  by  all  plants  in  order  to 
support  the  sharing  of  generic 
maintenance  experience  and  facilitate 
monitoring  of  maintenance  effectivenes? 

12.  Commissioner  Roberts  had  the 
following  views: 

I  cannot  join  the  majority  in  attpporting  the 
propoosed  nJamalung  on  maintenance.  In 
order  to  havJkbe  benefit  of  the  public's 
comments,  jfnas  been  my  custom  to  agree  to 
publicatio/of  proposed  rulemakings.  I  cannot 
do  so  in  tnis  instance.  I  have  asked  one 
fundamental  question.  What  are  we  trying  to 


accomplish  with  this  rule  that  cannot  more 
effectively  and  innoTaliTeljr  t>e  •coompUsbed 
without  a  regulatioo?  1  have  not  received  a 
satisfactory  answer.  I  do  not  beHeve  the  case 
has  been  made  that  licenaaes  do  no4  have 
established  maintenance  programs.  Most 
importantly  to  me,  there  has  been  no 
demonstration  that  this  rule  would  improve 
implementation  of  existing  programs.  Neither 
have  I  been  provided  with  oonpelling 
documentation  on  what  the  pfoMem  is  and 
how,  spediically.  tiiis  rale  will  fix  it  On  the 
contrary,  the  trends  staff  has  provided  show 
continued  improvement  in  the  maintenance 
area. 

The  proposed  rule  the  Commission  is  now 
publishing  fails  to  provide  a  basis  for 
determining  when  a  maintenance  program  is 
effective  or  when  improvements  are 
"appropriate."  We  are  even  delaying 
publication  of  the  accompanying  Regulatory 
Guide  until  the  final  rule.  TAnthout  l>eing 
afforded  the  opportunity  to  review  tfiis 
implementation  document  the  Commission  is 
left  in  the  position  of  approving  a  specious 
rule.  It  is  no  wonder  that  this  rulemaking 
would  elidt  such  widespread  opposition.  The 
public  is  being  asked  to  comment  on  a  rule  of 
form  but  no  substance.  I  believe  it  would  be 
more  productive  to  delay  issuance  of  this 
proposed  rule  until  the  draft  regulatory  guide 
is  available  for  comment  Only  then  can  we 
receive  meaningfid  comments  on  d>e 
rulemaking  padiage. 

I  am  concerned  that  this  rule  goes  beyond 
otir  authority.  I  cai»ot  sgree  wMh  ■  rule  that 
would  have  the  NRC  regulating  maintenance 
on  all  systems,  structures  and  components 
regardless  of  whether  they  have  a  nexus  to 
radiological  safety  or  not  I  am  troubled  by 
the  attitude  demonstrated  when  we  request 
public  comments  on  what  limitatianB.  if  any, 
should  be  placed  on  the  final  role  to  address 
structures,  systems  and  o6mponents  that  are 
"without  question  irvelevanl  (ray  emphasis) 
to  the  protection  of  public  health  and  safety." 
This  clearly  abdicates  our  responsibility  to 
show  that  a  regulation  is  needed.  We  must 
ask  ourselves:  are  we  proceeding  with  this 
rulemaking  for  the  sake  of  the  rule  itself?  As 
attested  to  by  the  cases  where  the 
Commission  cited  licensees,  the  NRC  already 
has  the  authority  to  enforce  compliance  in  the 
maintenance  area. 

The  arguments  advanced  by  both  the  staff 
and  the  Commission  in  trying  to  comply  with 
the  requirements  of  the  backfit  rule  have 
played  a  significant  role  in  my  decision  not  to 
support  this  proposed  rulemaking.  The  staff 
argument  for  the  rule's  compliance  with 
S  50.109  has  been  made  on  the  basis  of  cost. 
The  staff  states  that  the  backfit  analysis 
shows  that  "  *  *  *  the  rule  will  provide  a 
substantial  increase  in  the  protection  of  the 
public  health  and  safety  without  any 
additional  cost"  I  am  skeptical  of  the 
assumptions  made  in  the  backfit  and 
regulatory  analysis  and  request  comments  on 
both  these  documents.  I  also  request 
comments  on  the  views  of  the  ACRS.  They 
state  that  "  *  *  *  there  are  characteristics  of 
regulations,  and  especially  the  way  in  which 
they  are  typically  enforced,  that  lead  us  to 
believe  that  under  a  rule,  a  move  toward 
uniformity  would  occur,  and  this  is  likely  to 
dncrease  the  effectiveness  of  some  of  the 


better  existing  programs."  I  share  their 
concern  diat  the  existence  of  this  rule  could 
make  things  worse  and  diminish  rather  than 
enhance  the  protection  of  the  public 

Regarding  "adequate  protection,"  the 
Commission  appears  to  be  saying  that  since 
effective  maintenance  is  necessary  to 
maintain  adequate  protection,  this  rule 
should  l>e  excepted  under  |  S0.109(a)(4).  This 
exemption  would  prohilnt  staff  from  taking 
implementation  costs  into  consideration. 
Ho%vever.  it  would  reqtnre  that  a  documented 
evaluation  be  prepared  for  public  comment 
Therefore,  my  opposition  to  the  exception  is 
not  to  the  exception  itself  but  to  the 
precedential  nature  of  the  use  of  the  adequate 
protection  argument  Let  me  state  that  I  too 
strtmgly  believe  that  effective  maintenance  is 
necessary  to  assure  that  nuclear  power 
plants  are  safe  and  to  provide  adequate 
protection  to  the  public.  I  also  l>elieve,  iust  as 
strongly,  diat  this  rule  is  not  necessary  to 
provide  that  protection,  and  that  as  the  ACRS 
noted  it  may  well  have  the  opposite  effect.  I 
believe  that  wt  cannot  afford  to  be  careless 
about  the  use  of  the  "adequate  protection" 
argument  for  exception  to  the  backfit  rule. 
The  Commission  is  in  Utigation  about  this 
very  issue.  The  Commission  addressed  this 
point  in  detail  luider  the  heading  "Adequate 
Protection"  in  the  Response  to  Comments  on 
the  final  10  CFR  Part  50  Revision  of  Backfit 
Process  for  Power  Reactors.  Let  us  remember 
that  there  had  been  concerns  that  in  dealing 
with  the  backfit  rule,  the  Commission  would 
use  the  phrase  "adequate  protection'' 
arbitrarily.  The  Commission  could 
unwittingly  l>e  giving  credence  to  that  view. 

AdditionaUy,  it  seems  to  me  that  the 
Commission  position  on  adequate  protection 
is  internally  inconsistent  The  Conunission 
nseds  to  recognize  that  when  it  states  that 
this  rule  is  needed  to  maintain  adequate 
protection,  it  is  saying  that  the  current 
operating  plants  now  pose  undue  risk  to  the 
public  which  we  are  presendy  tolerating.  If  I 
l)elieve  that  I  would  suggest  (as  I'm  sure 
would  the  rest  of  the  Commission)  that  this 
rule  become  immediately  effective.  This  is 
clearly  not  the  case.  As  the  Commission  in 
the  very  same  comment  shows,  "  *  *  *  the 
proposed  rule  codifies  and  standardizes 
previously  existing  (my  emphasis) 
Commission  requirements,  both  explicit  and 
implicit  in  plant  technical  specifications, 
licensee  safety  analysis  reports,  and  10  CFR 
Part  SO,  Appendix  E"  It  seems  to  me  thai  the 
Commission  can't  have  it  both  ways. 

I  request  comments  on  my  views. 

Impact 

Although  the  Commission  believes 
that  this  proposed  rule  is  by  virtue  of  10 
CFR  50.109(a)(4)  not  subject  to  the 
requirement  for  a  backfit  finding  and 
analysis,  it  has  nevertheless  performed 
an  analysis  of  cost  and  other  backfit 
factors  as  an  alternative  ground  for 
proceeding  with  the  proposed  rule  and 
to  facilitate  public  comment  on  the 
backfit  issue. 

The  economic  impact  of  the  proposed 
requirement  on  licensees  should  be 
negligible.  The  accompanying  draft 
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regulatory  analysis  shows  that,  although 
initial  financial  investments  will  be 
required  by  some  licensees  to  estabUsh 
a  systematic  and  comprehensive 
maintenance  program,  the  savings  due 
to  decreased  corrective  maintenance 
costs  and  increased  plant  availability 
should  outweigh  the  investment  costs. 
The  Commission  requests  cooperation  of 
informed  sources  in  order  to  develop 
further  details  and  verification  of  this 
analysis. 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  this  rule,  if  adopted, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and;  therefore,  an 
environmental  impact  statement  is  not 
required. 

The  proposed  action  is  directed  to 
preserve  and  promptly  restore 
operability.  reliability,  and  availability 
of,  or  to  prevent  the  failure  of,  plant 
structures,  systems,  and  components 
whose  failure  could  threaten  the  health 
and  safety  of  the  public.  Since  the 
proposed  action  is  directed  to  improving 
the  maintenance  of  plant  systems, 
components  and  structures  and  does  not 
require  any  modification  of  the  plant,  it 
will  not  affect  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  signficiant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRG 
Public  Document  Room  2120  L  Street. 
Lower  level,  NW..  Washington.  DC. 

Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Moni  Dey. 
Office  of  Nuclear  Regulatory  Research. 
Telephone:  (301)  492-3730.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

Paperwoiic  Reduction  Act  Statement 

This  proposed  rule  amends 
recordkeeping  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U,S.C.  3501  et  seq.)  This  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

Public  reporting  burden  for  this 
recordkeeping  of  information  is 
estimated  to  average  1000  hours  per 
plant  per  year  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 


of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Records  and 
Reports  Management  Branch,  Division 
of  Information  Support  Services/IRM 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  2120 
L  St..  NW.  Washington.  DC  20005.  Single 
copies  of  the  draft  analysis  may  be 
obtained  from  Moni  Dey.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  (301)  492-3730. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  imder  the  ADDRESSES 
heading. 

Backfit  Analysis 

As  noted  above,  the  Commission  has 
completed  a  backfit  analysis  for  the 
proposed  rule.  The  Commission  has 
determined,  based  on  this  analysis,  that 
backfitting  to  comply  with  the 
requirements  of  this  proposed  rule  will 
provide  a  substantial  increase  in 
protection  to  public  health  and  safety 
without  any  additional  costs.  The 
backfit  analysis  on  which  this 
determination  is  based  is  as  follows: 

Analysis  and  Documentation  for  the 
Proposition  That  the  Proposed  Rule 
Satisfies  the  "Adequate  Protection" 
Exception  in  10  CFR  50.109(a)(4): 
Analysis  and  Determination  That  the 
Rulemaking  to  Amend  10  CFR  50 
Concerning  Maintenance  Complies 
With  Backfit  Rule  10  CFR  50.109  In  Any 
Event 

While  the  Commission's  existing 
regulations  contain  several  provisions 
which,  either  implicitly  or  explicitly, 
address  the  need  for  effective 
maintenance,  they  do  not  explicitly 
address  the  requirements  of  an  effective 
maintenance  program  in  any  easily 
understood  and  comprehensive  fashion. 
The  Commission  believes  that  safety 
can  and  must  be  enhanced  by  improving 
the  effectiveness  of  maintenance 
programs  throughout  the  nuclear 


industry.  The  proposed  rule  requires 
nuclear  power  plant  maintenance 
programs  to  have  a  set  of  functions  and 
activities  which  the  Commission 
believes  are  essential  for  a 
comprehensive  and  effective  program. 

The  findings  and  conclusions  of  the 
Commission's  assessment  of  the 
effectiveness  of  plant  maintenance 
programs  can  be  found  in  NUREG-1212. 
"Status  of  Maintenance  in  the  U.S. 
Nuclear  Power  Industry."  The  study 
showed  weaknesses  at  plants  in  a 
number  of  areas  of  maintenance  which 
the  Commission  believes  is  critical  for 
an  overall  effective  program.  Further, 
analysis  of  operational  events  has 
shown  that,  in  some  cases,  nuclear 
power  plant  equipment  is  not  being 
maintained  with  a  high  degree  of 
reliability  that  the  equipment  will 
perform  its  intended  fimction  when 
required.  The  Commission  believes  that 
effective  maintenance  is  necessary  for 
adequate  protection.  The  objective  of 
the  proposed  rule  is  to  require 
improvements  for  those  plants  that  are 
poorly  maintained,  and  also  to  prevent 
the  declining  performance  of  plants  that 
are  well-maintained.  The  proposed  rule, 
by  addressing  in  an  easily  understood 
way  the  requirement  that  there  be  an 
effective  maintenance  program,  would 
advance  the  goal  of  having  a 
comprehensive  set  of  regulations  which 
define  what  is  needed  for  adequate 
protection  and;  therefore,  satisfies  the 
"Adequate  Protection"  Exception  in  10 
CFR  50.109(a)(4). 

In  addition,  the  Commission  has 
conducted  an  analysis  and  determined 
that  the  proposed  maintenance  rule 
complies  with  section  (3)  of  the  backfit 
rule,  10  CFR  50.109.  The  benefit  of 
improvements  in  maintenance  has  been 
estimated  to  be  in  the  order  of  250,000 
person-rem  for  the  lifetime  of  all  nuclear 
power  plants.  Common  sense  also 
suggests  that  a  well-maintained  plant 
poses  less  risk  than  one  poorly 
maintained.  The  proposed  rule  will  help 
ensure  a  satisfactory  level  of 
performance  for  maintenance  programs 
by  specifying  those  activities  and 
practices  which,  through  experience, 
have  been  shown  to  be  key  elements  of 
effective  maintenance  programs,  and 
should  result  in  a  substantial 
enhancement  of  public  health  and 
safety. 

Improvements  in  maintenance  serve 
to  meet  dual  objectives:  (1)  Enhance 
safety;  and  also  (2)  increase  plant 
availability  and  capacity  factor. 
Therefore,  it  has  been  estimated  that 
enhancement  in  safety  as  a  result  of 
improved  maintenance  may  be 

accomplished  without  any  additional 


costs,  due  to  cost  savings  from  reduced 
plant  downtime.  Further,  a  proactive 
and  well-planned  maintenance  program 
decreases  costs  of  corrective  and  repeat 
maintenance. 

The  following  discussion  presents  the 
summary  of  the  backfit  analysis.  Further 
details  may  be  found  in  the  Regulatory 
Analysis  for  the  proposed  rule. 

Analysis  of  §  50.109(c)  Factors 

1.  Statement  of  the  specific  objectives 
that  the  backfit  is  designed  to  achieve. 

The  purpose  of  the  maintenance  rule 
is  to  improve  maintenance  effectiveness, 
and  thereby  enhance  overall  safety,  by 
establishing  basic  requirements  for  plant 
maintenance  programs.  In  establishing 
these  requirements,  the  Commission 
intends  to  consider  the  industry-wide 
efforts  that  have  already  been  initiated. 

The  objectives  of  the  maintenance 
rule  are  as  follows: 

(1)  To  define  NRC's  expectations  for 
plant  maintenance;  and 

(2)  To  improve  licensee  maintenance 
programs  by  requiring  the  effective 
conduct  of  a  set  of  functions  and 
activities. 

With  implementation  of  the  rule,  it  is 
expected  that  the  current  wide  variation 
in  maintenance  performance  will  be 
reduced  so  that  the  performance  of 
plants  that  lag  behind  the  industry  as  a 
whole  will  be  brought  up  to  the  level  of 
performance  of  the  majority  of  the 
industry.  Second,  the  overall  average 
level  of  industry's  performance  should 
also  improve. 

An  important  part  of  the  structure  of 
the  rule  is  to  achieve  improved 
maintenance  performance  in  a  way  that 
allows  licensees  the  flexibility  to 
determine  the  details  of  their  individual 
maintenance  program  so  that  plant- 
specific  factors  can  be  taken  into 
account.  This  flexible  approach  will 
enhance  both  safety  and  cost- 
effectiveness,  compared  to  a  rigid  and 
prescriptive  rulemaking  approach. 

2.  General  description  of  the  activity 
required  by  the  licensee  or  applicant  in 
order  to  complete  the  backfit. 

The  licensees  will  be  required  to  have 
a  documented  and  effective 
maintenance  program  which  shall 
include  the  following  activities: 

(1)  Technology  in  the  areas  of: 
(i)  Corrective  maintenance, 
(ii)  Preventive  maintenance, 
(iii)  Predictive  maintenance,  and 
(iv)  Maintenance  Surveillance; 

(2)  Engineering  in  support  of 
maintenance; 

(3)  Quality  assurance  and  quality 
control  of  maintenance  activities; 

(4)  Incorporation  of  plant 


modifications  into  the  maintenance 
program; 

(5)  Equipment  history  and  trending; 

(6)  Maintenance  record  keeping; 

(7)  Management  of  parts,  tools,  and 
facilities; 

(8)  Maintenance  procedures; 

(9)  Post-Maintenance  testing  and 
retum-to-8er\ice  activities; 

(10)  Measures  of  overall  maintenance 
program  effectiveness; 

(11)  Maintenance  management  and 
organization  in  the  areas  of: 

(i)  Planning. 

(ii)  Scheduling. 

(iii)  Staffing. 

(iv)  Shift  coverage,  and 

(v)  Resource  allocation; 

(12)  Control  of  contracted 
maintenance  services; 

(13)  Radiological  exposure  control 
(including  ALARA)  during  maintenance 
activities; 

(14)  Maintenance  personnel 
qualification  and  training; 

(15)  Internal  communications  between 
the  maintenance  organization  and  plant 
operations  and  support  groups; 

(16)  Communications  between  plant 
and  corporate  management  and  the 
maintenance  organization;  and 

(17)  Consideration  of  maintenance 
recommendations  or  requirements  of 
individual  vendors. 

Criteria  for  acceptabihty  of  the 
conduct  of  the  above  activities  will  be 
provided  in  the  proposed  Maintenance 
Standard  or  Regulatory  Guide. 

3.  Potential  change  in  the  risk  to  the 
public  from  the  accidental  offsite  release 
of  radioactive  material. 

Implementation  of  the  proposed 
maintenance  rule  will  result  in  an 
estimated  total  risk  reduction  to  the 
public  ranging  from  50,000  to  500,000 
person-rem  with  a  point  estimate  of 
about  250,000  person-rem. 

4.  Potential  impact  on  radiological 
exposure  of  facility  employees.  A  large 
fraction  (two  thirds  to  three  fourths)  of 
the  occupational  radiation  exposure 
incurred  at  nuclear  power  plants  is 
associated  with  maintenance,  on  the 
order  of  300  person-rem  per  reactor-year 
in  1987.  Improvements  in  maintenance 
programs  can  affect  collective 
occupational  exposures  both  positively 
and  negatively.  Increases  in 
maintenance  activity  due  to  expanded 
preventive  maintenance  or  more 
aggressive  corrective  maintenance  (to 
reduce  backlogs,  for  example)  will  tend 
to  increase  exposure,  and  productivity 
and  reductions  in  the  amount  of  rework 
will  tend  to  reduce  exposures.  The  net 
effect  of  these  positive  and  negative 
trends  is  believed  to  be  beneficial,  but 


small  compared  to  the  other  costs  and 
benefits  of  improved  maintenace. 

5.  Installation  and  continuing  costs 
associated  with  backfit.  including  the 
cost  of  facihty  downtime  or  the  cost  of 
construction  delay. 

For  100  operating  reactors,  the  total 
estimated  cost  associated  with  the 
proposed  maintenance  rule  is  —$198 
million.  The  minus  sign  denotes  a  cost 
savings.  This  estimate  breaks  down  as 
follows: 


Industry  cost  fel«rr,ent 

Miihons 
of  1988 

donars 

Mair.tenance  plan 

Recordheeptng  and  reporting 

4 
123 

Mamtenanc©  standard _ ^ 

Reg.  gutde  workshops 

Implement     rmprovements     (at     some 
plartts): 

Preventive  maintenance 

Maint  -Ops.  coord _... 

Mamt.  into,  system. .._ 

Procedures 

2.8 
0.4 

1  500 
2.1 

150 
14 

Increased  stafftng  to  reduce  over- 
time   

50 

Reduced     risks     ol     ortsite     property 
damage 

33 

Cost  savings  due  to  irr.proved  ava/lab-i-ty 
and  reduced  corrective  maintenance 

1.900 

Total  net  industry  costs.. 


196 


Notes:  1.  .Negative  signs  denote  cost 
savings;  2.  Values  in  table  are  rounded. 

6.  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship  to 
proposed  and  existing  regulatory 
requirements. 

The  proposed  rule  would  require 
certain  elements  in  a  plant  maintenance 
program  and  should  not  add  to  plant  or 
operational  complexity.  Improved 
maintenance  should  result  in  a  decrease 
of  challenges  to  safety  systems  and 
forced  outages,  and  therefore,  should 
decrease  the  complexitj'  of  operations. 

The  proposed  maintenance  rule  is 
related  to  the  following  existing 
regulatory  requirements: 

(1)  Surveillance  requirements  for 
safety  system  is  required  in  the 
technical  specifications:  These 
requirements  are  not  duplicated  for  the 
proposed  maintenance  rule. 

(2)  In-service  inspection  requirements 
are  covered  under  10  CFR  50.55a,  Codes 
and  Standards.  Thess  requirements  of  a 
preventive  maintenance  program  are  not 
duplicated  under  the  proposed 
maintenance  rule. 

(3)  Criterion  1,  Appendix  A,  10  CFR 
Part  50.  concerning  General  Design 
Criteria  (GDC),  requires  that  a  quality 
assurance  (QA)  program  be  established 
and  implemented  in  order  to  provide 
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adequate  assurance  that  Nuclear  Power 
Plant  (NPP)  structures,  systems,  and 
components  will  satisfactorily  perform 
their  safety  functions.  Appendix  B  of  10 
CFR  Part  50  establishes  QA 
requirements  for  the  design, 
construction,  and  operation  of  those 
structures,  systems,  and  components 
that  prevent  or  mitigate  the 
consequences  of  postulated  accidents 
that  could  cause  undue  risk  to  the  health 
and  safety  of  the  public.  Regulatory 
Guide  1.33  has  been  promulgated  to 
describe  acceptable  methods  for 
complying  with  the  provisions  of  these 
appendices  of  10  CFR  Part  50  for  the 
operational  phase  of  NPPs. 

These  requirements  are  directed 
towards  maintaining  a  quality  assurance 
program  and  do  not  explicitly  address 
maintenance  as  defined  in  the  proposed 
rule.  The  proposed  Maintenance 
Standard  and  Regulatory  Guide  will 
directly  address  the  maintenance 
activities  in  the  proposed  rule. 

7.  The  estimated  resource  burden  on 
the  NRG  associated  with  the  backfit  and 
the  availability  of  such  resources. 

The  estimated  total  cost  for  NRG 
review  of  industry  submittals  required 
by  the  proposed  maintenance  rule  in 
$400,000  based  on  the  need  for 
developing  a  Regulatory  Guide  to 
provide  the  basis  for  review  of  an 
industry-developed  Maintenance 
Standard  or  to  provide  guidance  on 
implementation  of  the  rule  if  a 
Maintenance  Standard  is  not  developed. 
Individual  plant  maintenance  programs 
will  be  subject  to  the  ongoing  inspection 
process  but  would  not  be  required  to  be 
submitted  to  the  NRG  for  review  and 
approval. 

8.  The  potential  impact  of  difference 
in  facility  type  design,  or  age  on  the 
relevancy  and  practicality  of  the  backfit. 

The  proposed  maintenance  rule 
establishes  generic  requirements 
applicable  to  all  types  of  facilities  and 
designs,  regardless  of  their  age. 

9.  Whether  the  backfit  is  interim  or 
final  and,  if  interim,  the  justification  for 
imposing  the  backfit  on  an  interim  basis. 
The  proposed  maintenance  rule  would 
be  a  final  requirement. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.G.  605(b). 
the  Gommission  hereby  certifies  that 
this  proposed  regulation  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
regulation  affects  licensees  that  own 
and  operate  nuclear  utilization  facilities 
licensed  under  sections  103  and  104  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  These  licensees  do  not  fall 


within  the  definition  of  small  business 
set  forth  in  section  3  of  the  Small 
Business  Act,  15  U.S.G.  632,  or  within 
the  Small  Business  Size  Standards  set 
forth  in  13  GFR  Part  121. 

List  of  Subjects  in  10  CFR  Part  50 

Nuclear  power  plants  and  reactors. 

PART  50— DOMESnC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  Authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105. 161, 182. 
183. 186. 189.  68  Stat.  936,  937,  938,  948,  953, 
954,  955,  956,  as  amended.  Sees.  234.  83  Stat. 
1244,  as  amended  (42  U.S.G.  2132.  2133,  2134, 
2135,  2201,  2232,  2233,  2236,  2239,  2282);  Sees. 
201,  as  amended,  20Z  206, 88  Stat.  1242.  as 
amended  1244, 1246  (42  U.S.C  5841,  5842. 
5846. 

Section  50.7  also  issued  under  Pub.  L:  95- 
601,  See.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Sections  50.10  also  issued  under  Sees.  101, 
185.  68.  Stat.  936,  955,  as  amended  (42  U.S.C. 
4332).  Sections  50.23,  50.35,  50.55  and  5056 
also  issued  under  Sec.  185,  68,  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a.  and 
Appendix  Q  also  issued  under  Sec.  102,  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  5054  also  issued  under 
Sec.  204,  88  Stat.  1245  (42  U.S.C  5844). 
Sections  50.58,  5091.  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  Sec. 
122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  Sec.  184,  68 
Stat.  954.  as  amended  (42  U.S.C.  2234). 
Sections  50.103  also  issued  under  Sec.  108.  68 
Stat.  939,  as  amended  (42  U.S.C.  2237). 

For  the  purposes  of  Sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273),  §§  50.10(a)  (b).  and 
(c)  50.44,  50.46,  50.48  and  50.54  and  50.54(a) 
are  issued  under  Sec.  161b,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201(b));  S§  50.10(b)  and 
(c)  and  50.54  are  issued  under  Sec.  161i,  68. 
Stat.  949,  as  amended  (42  U.S.C.  2201(i)):  and 
§§  50.9,  50.55(e),  50.59(b).  50.70,  50.71,  50.72. 
50.73  and  50.78  are  issued  under  Sec.  161o.  68 
Stat  950.  as  amended  (42  U.S.C.  2201  (o)). 

2.  A  new  S  50.65  is  added  to  read  as 
follows: 

§  50.65    Requirements  to  ensure  the 
effectiveness  of  maintenance  programs  for 
nuctear  power  plants. 

(a)  Applicability.  The  requirements  of 
this  section  apply  to  all  nuclear  power 
reactors  licensed  under  §  50.21  b  or 

§  50.22. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  Gommission  defines 
maintenance  as  the  aggregate  of  those 
planned  and  systematic  actions  required 
to  preserve  and  promptly  restore 
operability,  reliability,  and  availability 
of,  or  to  prevent  the  failure  of,  plant 
structures,  systems,  and  components. 
The  Commission  intends  the  scope  of 
the  rule  to  cover  all  systems,  structures 
and  components,  including  those  in  the 


Balance-of-Plant.  Maintenance  includes 
not  only  activities  traditionally 
associated  with  identifying  and 
correcting  actual  or  potential  degraded 
condition,  i.e.,  repair,  surveillance, 
diagnostic  examinations,  and  preventive 
measures;  but  extends  to  all  supporting 
functions  for  the  conduct  of  these 
activities.  Maintenance  includes  the 
following  activities; 

(1)  Technology  in  the  areas  of: 
(i)  Corrective  maintenance, 
(ii]  Preventive  maintenance, 
(iii)  Predictive  maintenance,  and 
(iv)  Maintenance  Surveillance; 

(2)  Engineering  in  support  of 
maintenance; 

(3)  Quality  assurance  and  quality 
control  of  maintenance  activities; 

(4)  Incorporation  of  plant  modification 
into  the  maintenance  program; 

(5)  Equipment  history  and  trending: 

(6)  Maintenance  record  keeping; 

(7)  Management  of  parts,  tools,  and 
facilities; 

(8)  Maintenance  procedures; 

(9)  Post-Maintenance  testing  and 
return-to-service  activities; 

(10)  Measures  of  overall  maintenance 
program  effectiveness; 

(11)  Maintenance  management  and 
organization  in  the  areas  of: 

(i)  Planning, 

(ii)  Scheduling, 

(iii)  Staffing, 

(iv)  Shift  coverage,  and 

(v)  Resource  allocation; 

(12)  Control  of  contracted 
maintenance  services; 

(13)  Radiological  exposure  control 
(including  ALARA)  during  maintenance 
activities; 

(14)  Maintenance  personnel 
qualification  and  training; 

(15)  Internal  communications  between 
the  mahitmiMHce  organization  and  plant 
operations  and  support  groups; 

(16)  Communications  between  plant 
and  corporate  management  and  the 
maintenance  organization;  and 

(17)  Consideration  of  maintenance 
recommendations  or  requirements  of 
individual  vendors. 

(c)  Requirements.  Each  holder  of  an 
operating  license  subject  to  this  section 
shall  (1)  establish,  implement,  and 
maintain  an  effective  and  documented 
maintenance  program  that  addresses 
elements  and  activities  in  paragraph  (b) 
of  this  section,  and  (2)  regularly  assess 
the  effectiveness  of  this  maintenance 
program  and,  based  upon  this 
assessment,  make  improvements,  as 
appropriate. 

(d)  Implementation.  By  (insert  a  date  2 
years  after  the  effective  date  of  the 
amendment)  each  licensee  shall  certify, 
by  letter  to  the  Director  of  the  Office  of 


Nuclear  Reactor  Regulation,  thai  a 
comprehensive  documented 
maintenance  program  is  being 
maintained  and  implemented,  which 
addresses  all  elements  and  activities  in 
paragraph  (b)  of  this  section  including 
measures  to  monitor  the  effectiveness  of 
the  maintenance  program  and  to 
improve  the  program  where  appropriate. 
In  addition,  each  hcensee  shall  develop 
(insert  a  date  3  months  after  the 
effective  date  of  the  amendment)  a 
timely  and  expeditious  plan  and 
schedule  (including  Key  Milestones)  for 
meeting  the  requirements  of  this  section. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  November.  1988. 
For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  88-27331  Filed  11-25-88;  8:45  am) 

BILLIMa  CODE  7590-01-M 


FEDERAL  TRADE  COMMISSION       .- 

16  CFR  Parts  801, 802  and  803 

Proposed  Premerger  Notification 
Rules;  Extension  of  Time  for  Filing 
Comments 

agency:  Federal  Trade  Gommission. 

ACTION:  Proposed  rulemaking;  extension 
of  time. 

SUIMMARY:  On  September  22. 1988  the 
Federal  Trade  Gommission  published 
proposed  changes  to  its  premerger 
notification  rules  (53  FR  36831).  The 
Federal  Trade  Commission  requested 
comments  on  the  proposed  changes  be 
submitted  on  or  before  November  21. 
1988.  The  Federal  Trade  Gommission 
believes  an  extended  period  for  such 
comments  might  provide  valuable 
additional  information  and  is  therefore 
extending  the  deadline  for  comments  on 
the  proposed  changes  by  thirty  two 
days,  or  until  December  23, 1988. 

date:  Comments  on  the  proposed  rule 
changes  must  now  be  received  on  or 
before  December  23, 1988. 

addresses:  Written  conunents  should 
be  submitted  to  both  (1)  the  Secretary. 
Federal  Trade  Commission.  Room  172, 
Washington,  DC  20580,  and  (2)  the 
Assistant  Attorney  General.  Antitrust 
Division,  Department  of  justice.  Room 
3214,  Washington,  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roberta  S.  Baruch,  Acting  Assistant 
Director,  Bureau  of  Competition,  Federal 
Trade  Gommission,  Washington,  DC 
20580.  Telephone:  (202)  326-3300. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretar}'. 

[FR  Doc.  88-27335  Filed  11-25-88;  8:45  amj 
BIIAJNG  CODE  67SO-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Office  of  Workers' 
Compensation  Programs 

20  CFR  Part  10 

Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation  Act 

agency:  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administiation,  Labor. 

action:  Withdrawal  of  Proposed  rule. 

summary:  On  April  7, 1988  (.53  FR 
11596),  the  Employment  Standards 
Administration  issued  for  comment  a 
proposed  change  to  20  CFR  10.125(b) 
and  10.321(a),  which  would  have 
provided  for  recoupment  of 
compensation  forfeited  under  5  U.S.G. 
8106  at  the  rate  of  100%  of  continuing 
compensation.  The  proposed  rule  is 
withdrawn.  After  a  review  of  the 
comments  received,  which  all  opposed 
this  rule  on  the  ground  that  there  was  no 
basis  for  singling  out  recoupment  of 
forefeited  compensation  from  any  other 
overpayment  situation,  the  Department 
has  decided  that  the  existing  rules  are 
most  consistent  with  the  Federal 
Employees'  Compensation  Act.  5  U.S.G. 
8101,  etseq. 

The  proposed  rule  was  a  republication 
of  a  final  rule  published  April  1, 1987.  In 
republishing  the  rule  as  a  proposal,  the 
Department  also  reinstated  (as  an 
interim  final  rule)  the  provisions  dealing 
with  recoupment  of  forfeited 
compensation  which  existed  before 
April  1, 1987  (53  FR  11594;  April  7, 1988). 
By  withdrawing  the  proposed  rule, 
therefore,  that  interim  final  rule  remains 
in  effect. 

EFFECTIVE  DATE:  November  28. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  M.  Markey,  Associate 
Director.  Division  of  Federal  Employees' 
Compensation,  Office  of  Workers' 
Compensation  Programs,  EmplojTnent 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3229, 
Francis  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  Telephone  (202)  523-7552. 


Signed  at  Washington,  DC,  this  2l8t  day  of 
Novemtjcr  1988. 

Fred  W.  Alvarez, 

Assistant  Secretary  for  Employment 
Standards. 

|FR  Doc.  88-27281  Filed  11-25-88:  8:45  am| 

BIU.INQ  COOE  4S10-27-« 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 

Allowances  for  Extraordinary  Costs, 
Transportation  and  Gas  Processing 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  On  Janurary  15, 1988,  the 

Minerals  Management  Service  (MMS) 
published  in  the  Federal  Register  final 
rules  revising  oil  and  gas  royalty 
valuation  regulations  (53  FR  1184,  Oil:  53 
FR  1230,  Gas).  The  gas  royalty  valuation 
regulations  at  30  GFR  206.158(d)(2)(i) 
state  that  an  allowance  for 
extraordinary  costs  of  processing  may 
be  granted  if  the  lessee  can  demonstrate 
that  the  costs  are,  by  reference  to 
standard  industry  conditions  and 
practice,  extraordinary,  unusual,  or 
unconventional.  The  MMS  intends  to 
further  develop  the  criteria  for  assessing 
when  a  project  qualifies  for  an 
extraordinary  cost  allowance.  The  NfNfS 
is  not  only  interested  in  comments  on 
gas  regulations  but  also  comments 
concerning  whether  extraordinary  cost 
allowance  provisions  should  be 
developed  for  its  oil.  coal,  and 
geothermal  product  value  regulations.  In 
addition,  MMS  is  soliciting  comments  on 
its  thresholds  for  transportation  and 
processing  allowances  of  50  percent  and 
66%  percent,  respectively. 

DATE:  Comments  must  be  received  by 
January  27, 1989. 

ADDRESS:  Written  suggestions  may  be 
mailed  to  Minerals  Management 
Service.  Royalty  Management  Program. 
Rules  and  Procedures  Branch,  Denver 
Federal  Center,  Building  85.  P.O.  Box 
25165,  Mail  Stop  662,  Denver,  Colorado 
80225,  Attention:  Dennis  C.  Whitcomb. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  whitcomb.  Chief,  Rules  and 
Procedures  Branch,  (303)  231-3432,  (FTS) 
326-3432. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  preamble  to  the  gas  valuation 
regulations  published  on  January  15, 
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1988,  at  53  FR 1267.  pertaining  to 
comments  received  on  S  206.158(d) 
referred  to  industry  commenters 
expressing  their  view  that  certain 
extraordinary  costs  should  be 
deductible  from  royalty.  One  industry 
trade  group  stated  that  the  costs  related 
to  the  manufacture  and  sale  of 
separately  marketable  products  are 
extraordinary  and  should  be  allowed. 
Another  industry  commenter  stated  that 
other  off-lease  costs  and  certain 
"extraordinary"  on-lease  costs  shoiild 
be  deductible.  The  MMS  responded  to 
these  comments  by  stating  that  costs  for 
the  services  of  gathering,  separation, 
measurement,  dehydration, 
compression,  and  sweetening  are 
considered  to  be  a  requirement  to  place 
the  lease  production  into  marketable 
condition,  at  no  cost  to  the  lessor,  and 
cannot,  therefore,  be  included  in  a 
processing  allowance.  The  MMS  did, 
however,  include  in  the  final  regulations 
a  new  S  206.158(d)(2)  which  states: 

If  the  lessee  incurs  extraordinary  costs  for 
processing  gas  production  from  a  gas 
production  operation,  it  may  apply  to  MMS 
for  an  allowance  for  those  coets  which  shall 
be  in  addition  to  any  other  processing 
allowance  to  which  the  lessee  is  entitled 
pursuant  to  this  section.  Such  an  allowance 
may  be  granted  only  if  the  lessee  can 
demonstrate  that  the  costs  are.  by  reference 
to  standard  industry  conditions  and  practice, 
extraordinary,  unusual,  or  unconventional. 

This  provision  was  intended  to  apply 
to  advanced  processing  technologies  or 
unusual  conditions  that  are  outside  of 
normal  industry  operational  standards. 
To  process  applications  for  allowances, 
under  this  provision  of  the  regulations, 
MMS  must  define  the  standard  industry 
conditions  and  practices,  and  by 
reference  to  the  standard,  develop 
rationale  and  criteria  for  classifying  a 
project  and  related  costs  as 
extraordinary,  unusual,  or 
unconventional.  Thse  criteria  can  then 
be  uniformly  applied  to  all 
extraordinary  costs  allowance  requests. 
To  fully  develop  the  criteria,  MMS  is 
soliciting  comments  from  all  interested 
parties.  Following  the  comment  process, 
MMS  will  evaluate  all  suggetions 
received  and  will  develop  draft  criteria 
which,  in  turn,  will  be  submitted  to  the 
Royalty  Management  Advisory 
Committee  for  its  review  and 
recommendations. 

During  the  oil  and  gas  product 
valuation  rulemaking  process,  MMS 
received  many  comments  concerning  the 
allowances  for  transportation  and  gas 
processing.  Most  of  the  comments 
centered  upon  whether  the  provisions 
limiting  the  allowances  should  be 


eliminated,  retained,  or  changed.  Some 
comments  from  industry  and  trade  group 
representatives  stated  that  MMS 
"*  *  *  should  abolish  the  50  percent 
limitation  for  one  or  more  of  the 

following  reasons: (They  then 

listed  five  reasons  which  ranged  from  [it 
was  arbitrary  and  unjust]  to  [it  could 
impose  a  serious  economic  deterrent  to 
the  development  of  frontier  areas.].) 
State  and  Indian  comments  varied  from 
one  State  representative  saying  that  the 
limitation  "♦  *  •  keep(8)  costs  under 
control  while  allowing  some  relief  for 
legitimate  hardship  conditions,"  to  three 
Indians  and  one  Congressman 
recommending  that  the  standard  for 
determining  whether  the  allowance 
should  exceed  the  threshold  is  whether 
or  not  it  "*  *  *  is  in  the  best  interest  of 
the  lessor." 

Comments  Requested 

(a)  Extraordinary  Cost— Gas 
Processing.  The  MMS  is  seeking 
comments  on  what  factors  should 
comprise  the  criteria  which  must  be  met 
before  any  extraordinary  cost  allowance 
would  be  approved.  The  MMS  is        . 
receptive  to  all  suggestions  but  is 
specifically  requesting  comments  on  the 
following:  (1)  What  conditions,  i.e., 
processes  utilized,  range  of  feed  gas 
steam  compositions,  range  of  processing 
costs  ($/mcf  throughput),  and  range  of 
capital  costs  ($/mcf  per  day),  are 
standard  for  the  gas  processing 
industry?  (2)  What  should  be  the 
standard  for  classifying  a  processing 
technology  and  the  cost  of  that 
technology  is  extraordinary?  (3)  Should 
the  extraordinary  cost  allowance  apply 
only  to  the  costs  of  processing  which 
exceed  normal  industry  standards  or 
should  it  apply  to  all  costs  of 
processing?  (4)  should  the  extraordinary 
cost  allowance  apply  only  to  new 
projects,  or  should  it  apply  to  existing 
projects? 

(b)  Extraordinary  Cost — Other  than 
Gas  Processing.  Except  for  gas 
processing,  MMS's  current  product 
value  regulations  for  other  minerals, 
such  as  oil,  coal,  and  geothermal,  do  not 
contain  any  provision  for  extraordinary 
cost  allowances.  The  MMS  would  like 
comments  as  to  whether  provisions 
should  be  available  for  these  or  any 
other  minerals  where  advance 
technology  is  used  or  where  other  than 
normal  production  conditions  are 
encountered.  Some  examples  of  these 
situations  might  be  clean  coal 
technology,  tertiary  oil  recovery, 
offshore  arctic  production  and  offshore 
deepwater  (over  400  meter)  production. 
Comments  concerning  these  products 


and  situations  should  address  the  same 
general  questions  cited  above,  i.e.,  what 
conditions  are  standard  in  the  industry; 
what  conditions  or  criteria  should 
qualify  as  extraordinary;  what 
allowances,  if  any,  should  be  provided; 
and  should  the  age  of  the  project  be  a 
factor? 

(c)  Transportaton  and  Processing 
Allowances — Oil  and  Gas.  The  MMS 
currently  has  allowance  provisions  in  its 
oil  and  gas  product  value  regulations  for 
transportation  and  processing  costs  (30 
CFR  206.104,  206.157,  206.158.  and 
206.159).  Allowances  are  limited  to 
"reasonable,  actual  costs"  with  an  MMS 
approval  threshold.  Allowances  for 
transportation  costs  may  not  exceed  50 
percent  and  allowances  for  processing 
costs  may  not  exceed  66%  percent 
without  MMS  approval.  These 
thresholds  were  estabhshed  with  the 
intent  of  keeping  a  balance  between  the 
burden  of  processing  paperwork- 
administrative  oversight,  with  the  risks 
of  claiming  excessive  allowances 
without  administrative  review  and 
intervention. 

During  its  recent  rulemaking  process, 
MMS  received  many  comments  on  these 
thresholds.  With  almost  8  months  of 
actual  experience  using  these 
thresholds.  MMS  would  like  to 
reexamine  them  to  see  whether  they  are 
appropriate  or  whether  they  should  be 
raised,  lowered,  or  abandoned.  The 
MMS  is  interested  in  your  comments,  on 
this  subject,  and  please  provide  the 
rationale  or  data  to  support  your 
recommendations. 

Date;  November  21, 1988. 
Jamea  E.  Cason, 

Deputy  Assistant  Secretary — Land  and 
Minerals  Management. 
[FR  Doc.  88-27356  Filed  11-25-88;  8:45  am] 
BILLING  CODE  4310-MR-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Use  of  International  Air  Mail 
Envelopes,  Cards,  and  Postal 
Stationery  for  Domestic  Mail  Service 

AGENCY:  Postal  Service. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  On  the  basis  of  comments 
received,  which  are  summarized  in  the 
Supplementary  Information,  and  for 
other  reasons,  the  Postal  Service  is 
withdrawing  the  proposed  rule  that 


would  prohibit  international  airmail 
envelopes,  cards,  and  postal  stationery 
(those  having  a  red-and-blue  border), 
from  being  used  for  domestic  mail 
services. 

EFFECTIVE  DATE:  November  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leo  F.  Raymond,  (202)  268-5199. 

SUPPLEMENTARY  INFORMATION:  On 
October  20, 1987.  the  Postal  Service 
published  for  comment  a  proposed  rule 
that  would  amend  Domestic  Mail 
Manual  section  129.4  to  prohibit 
international  airmail  envelopes,  cards, 
and  postal  stationery  (those  having  a 
red-and-blue  border),  from  being  used 
for  domestic  mail  services.  (52  FR  38949- 
50). 

Six  comments  were  received  in 
response  to  the  proposed  rule.  One 
commenter  supported  the  proposal  as  a 
means  of  deterring  use  of  such  a  "high 
priority**  signifier  on  bulk  mailings.  A 
majority  of  the  commenters.  however, 
opposed  the  proposed  rule  on  the 
general  ground,  among  others,  that  red- 
and-blue  markings  attract  the  attention 
of  mail  recipients  because  those 
markings  are  still  generally  associated 
in  the  public  mind  with  the  importance 
of  domestic  air  mail.  Another 
commenter  argued  that  the  proposed 
requirement  that  domestic  red-and-blue 
bordered  stationery  found  in  the  mail  be 
returned  to  the  sender  could  be  read  as 
making  such  mail  nonmailable,  and  that 
changes  in  mailability  generally  call  for 
a  change  in  the  Domestic  Mail 
Classification  Schedule. 

In  view  of  these  comments,  as  well  as 
the  perceived  marginal  mail  processing 
benefits  that  would  be  recoverable  if  the 
regulation  were  adopted,  the  Postal 
Service  has  determined  that  it  will  take 
no  further  action  to  implement  the 
proposal  at  this  time  and  hereby 
withdraws  the  proposal. 
Fred  Eggleston, 

Assistant  General  Counsel  Legislative 
Division. 
(FR  Doc.  88-27341  Filrd  11-25-88;  8:45  am) 

BILLIKKS  CODE  7710-12-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-6943] 

Federal  Insurance  Administration; 
Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  (100-year)  flood 
elevations  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualifled  for  participation  in  the 
National  Flood  Insurance  Program. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

addresses:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  in  the  nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIU  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
I  90-448)),  42  U.S.C.  400-4128,  and  44  CFR 
67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 

Proposed  Modified  Base  Flood  Elevations 


required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  modiRed  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certines 
that  the  proposed  modified  flood 
elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  Section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67— {AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seg.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


State 

City/towm/county 

Source  o«  flooding 

Location 

#  Depth  m  teel  above 

ground  *  Elevation  in  feel 

(NGVD) 

1 
Existing 

Modified 

Arltansas 

FayettevlUe.  City. 
Washington  County. 

Hamestnng  Creek. ..„ 

BEST  COPY  / 

At  confluence  of  North  Fork  Hamestring  Creek... 

Approximately  0.3  mile  upstream  of  Wedington 

Drive. 
At  confluence  witfi  Hamestrmg  Creek 

None 
None 
None 

•1.209 

•1.255 

'      '1  ?3S 

At  downstream  side  of  Giles  Road 

AVAILABLE 

None  1           '1.251 
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State 


City/town/county 


Source  ot  (looding 


Location 


#  Depth  in  feet  above 

ground  *  Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  fof  inspection  at  the  City  Inspection  Office.  1 13  West  Mountain.  Fayetteville,  Arkansas. 

Send  comments  to  The  Honorable  Marilyn  Johnson.  Mayor  of  the  City  of  Fayetteville.  Washington  County.  113  West  Mountain.  Fayetteville.  Arkansas  72701. 


Califomia. 


aty  of  Clearfake,  Lake 
County 


Burns  Valley  Creek.. 


of  State 


Burns  Valley  Creek  Overfk>w .. 


Just  upstream  of  State  Highway  53.... 

Approximately  2.040  feet  upstream 
Highway  53. 

Approximately  100  feet  downstream  of  the  City 
Corporate  limits. 

Approximately  600  feet  downstream  of  Red- 
wood Street. 

Just  upstream  of  Redwood  Street 

Just  upstream  of  Otympia  Drive 

Approximately    100    feet    upstream    of    Bums 
Valley  Road. 

Maps  are  available  for  review  at  City  Hall.  14360  Lakeshore  Dnve.  Cleariake.  California 

Send  comments  to  the  Honorable  Edward  Robey.  Jr..  Mayor.  City  of  Cleariake.  P.O.  Box  2440.  Cleariake.  California.  95422. 


Just  downstream  of  State  Highway  53.. 


•1.401 

•1,406 
None 

None 

•1.348 

•1.349 
•1.353 
•1.358 


•1.401 

•1.403 
•1.410 

•1.422 

•1.348 

#1 

#1 

•1.358 


California 


m 


r 


It- 


Santa  Clara  County 
(unincorporated  areas). 


Upper  Penitencia  Creek  Over- 
ftow. 


Approximately  300  feet  west  of  intersection  of 
Western  Pacific  Railroad  and  Cornish  Lane. 

Approximately  200  feet  east  of  Intersection  of 
Cornish  l^ne  and  Western  Pacific  Railroad. 

Approximately  700  feet  east  of  intersection  of 
Comish  Lane  and  Western  Pacific  Railroad. 

Approximately  250  feet  north  of  Upper  Peniten- 
cia Creek  at  Jackson  Avenue  crossing. 

Approximately  4.200  feet  west  of  intersection 
of  Mabury  Road  and  Sinclair  Freeway. 

Approximately  200  feet  northeast  of  intersec- 
tion of  Berryessa  Road  and  Flk*inger 
Avenue. 

Approximately  1.150  feet  south  of  intersectkjn 
of  Hostetter  Road  and  Capitol  Avenue. 

Approximately  1.000  feet  west  of  intersection 
of  Sierra  Road  and  Capitol  Avernje. 

Intersection  OW  Post  Way  and  Capitol  Road 

Intersection  of  Berryessa  Road  and  Capital 
Road. 

Area  between  Capitol  Road  and  Sinclair  Free- 
way from  700  feet  north  of  Upper  Penitencia 
Creek  to  100  feet  north  of  Upper  Penitencia 

Approximately  2.700  feet  north  of  intersection 

of  McKee  Road  and  Wood  Road. 
Approximately  1.300  feet  south  of  intersection 

of  Baton  Rouge  Drive  and  Capitol  Avenue. 
Approximately  800  feet  south  of  intersection  of 

Baton  Rouge  Drive  and  Csipiioi  Drive. 
Approximatety  200  feet  west  of  intersection  of 

Capitol  Road  and  Baton  Rouge  Dnve. 
Approximately  400  feet  north  of  intersection  of 

Sinclair  Freeway  and  Matxjry  Road. 
Approximatety  400  feet  west  of  intersection  of 

Mabury  Road  and  Capitol  Avenue. 
Approximately   200   feet   west   of   Penitencia 

Creek  at  Sinclair  Freeway  crossing. 
At    Confluence    of    Guadalupe    Slough    and 

Coyote  Creek. 
At  crossing  of  Souttiem  Pacific  Railroad  and 

Alvisk)  Slough. 
Approximately    800    feet    northwest    of    San 

Tomas    Aquino    Creek    from    Coffin    Road 

crossing. 
Maps  are  available  for  review  at  the  Santa  Clara  County  Department  of  Land  Use  and  Development.  Central  Permit  Office.  70  West  Hedding 

Califomia 
Send  comments  to  The  Honorable  Sally  Reed.  Santa  Oara  County  Executive.  70  West  Hedding  Street.  San  Jose.  CalHomia  951 10. 


None 
•82 
None 
None 
None 
None 

None 

•121 

None 
•143 

•143 


•81 

#1 
#1 
iCi 
#1 
#2 

02 

#2 

•121 

#1 

#2 


#1 

#2 

None 

#2 

None 

0y 

None 

#1 

•139 

#2 

None 

02 

None 

02 

•7 

•8 

•7 

•9 

None 

•9 

Street.  S< 

an  Jose. 

Califomia . 


City  of  San  Jose.  Santa 
Clara  County 


Upper  Penitencia  Creek  Over- 
fk>w. 


Intersection  of  Comish  Lane  and  Berryessa 
Road. 

Approximately  400  feet  south  of  intersection  of 
Berryessa  Road  and  Western  Pacific  Rail- 
road. 

Approximately  900  feet  west  of  confluence  of 
Upper  Penitencia  Creek  with  Coyote  Creek. 


U 


None 
•79 

None 


•79 
•81 

•81 
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stale 


Crty  /  town  /  county 


Upper  Peniterx:ia  Creek  Over- 
ftow  North  of  Creek  Peni- 
tencia 


Upper  Penitencia  Creek  Over- 
flow   South    of    Penitencia 


San  FrarKisco  bay 


#  Depth  m  feet  above 

ground  *  Elevation  m  feel 

(NGVD) 


Modified 


Berryessa 


Intersection 
Road. 

Approximatefy  800  feet  west  of  the  Kmg  Road 
crossing  of  Upper  Penitencia  Creek. 

Area  bounded  by  King  Road.  Mabury  Road 
and  PemterKia  Creek. 

Approximately  200  feet  north  of  westernmost 
crossing  of  Mabury  Road  and  Upper  Peni- 
tencia Creek. 

Approximately  260  feel  west  of  easternmost 
aossing  of  Mabury  Road  and  Upper  Per»- 

Approximately  350  feet  west  of  viteraection  o< 

Mossdale  Way  and  Jackson  Avenue. 
Approximately  400  feet  south  of  intersection  of 

Benryessa  Road  and  Park  Way. 
Approximately  500  feet  south  of  intersection  of 

Jackson  Avenue  and  Blueiacket  Way. 
Approximately  1.450  feet  north  of  intersection 

of  Lava  Dnve  and  Jackson  Avenue. 
Heathertiek)  Lane  extended   150  feel  south 

from  intersection  with  Penitencia  Creek  Road. 
Approximately  1.000  feet  wesX  of  intersection 

of  Trimble  Road  and  Ringwood  Avenue. 

Intersection    of    Lundy    Avenue   and    Tnmbic 

Road. 
Area  north  Ramstree  Dnve  to  Four  Oaks  Road 
Intersectkxi  of  OW  Stone  Way  and  Otive-Stone 

Way. 
Intersection  of  Old  Post  Way  and  Ok)  Park 

Place. 
Intersection  of  Old  Gate  Place  and  Battaglia 

Circle. 
Intersection  of  OW  Manor  Place  and  Battaglia 

Circle. 
Approxwnately  200  feet  west  of  intersectwn  of 

Capitol  Avenue  and  Moortxook  Drive 
Approximately  700  feet  south  of  intersection  of 

Capitol  Avenue  and  Moortrook  Dnve. 
Approximatley  400  feet  south  of  intersection  of 

Capitol  Avenue  and  Moor  Brook  Dnve. 
Approximatley  1.200  feel  souM  of  ntersection 

of  Berryessa  Road  and  Capitol  Avenue. 
Intersection  of   Penrterxria  Creek   Road   and 

Capitol  Avenue. 
Area  aWng  Sinclair  Freeway  from  approximate- 
ly 700  feet  south  of  Akim  Rock   AverHje 

north  to  McKee  Road. 
Approximately  1,600  feet  north  of  function  of 

McKee  Road  ar>d  Sinclair  Freeway 
Approximately  1,600  feet  south  of  intersection 

of  Matxiry  Road  and  Capitol  Avenue 
Approximately  1.200  feet  south  of  intersection 

of  Mabury  Road  and  Capitol  Avenue 
Intersection    of    Capitol    Avenue    and    Baton 

Rouge  Dnve. 
Intersection   of 

Drive. 
Area    bounded    tiy    Gilchrist    Dnve.    Capitol 

Avenue  and  WHIiford  Drive. 
Approximately  800  feet  northwest  of  intersec- 
tion Of  Capitol  Avenue  and  Mabury  Road 

akjng  Capitol  Avenue. 
Approximately  200  feet  west  of  intersection  of 

Gilchrist  and  Capitol  Avenue. 
Approximately  1.400  feel  south  of  intersection 

of    Peniterxaa    Creek    Road    and    Capitol 

Avenue. 
At    confluence    of    Guadalupe    Slough    and 

Coyote  Creek. 
At  crossing  of  Southern  Paafic  Railroad  and 

Aivisio  Sk>ugh. 


WHIiford   Road   and   Gitehnsf 


Existing 


•82 

None 
•96 

Norie 


f*)ne 


•7» 

#1 
#1 
02 

§2 


None 

f1 

None 

#1 

None 

02 

None 

#1 

None 

«1 

•35 

f1 

#1 


None 

iri 

ll'2 

#1 

92 

•121 

•127 

•129 

#1 

#2 

None 

#1 

•143 

0y 

None 

02 

•143 

§2 

#1 

02 

•101 

•100 

None 

#1 

#1 

02 

None 

02 

l4one 

0^ 

•139 

02 

none 

02 

0\ 

02 

None 

02 

None 

02 

•7 

e 

•7 

9 
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State 


City 'town/county 


Source  of  flooOing 


Location 


#  Depth  in  feet  at>ove 

ground  *  Elevation  in  feet 

(NGVD) 


Existing 


Maps  are  availatjie  for  review  at  the  City  of  San  Jose  Engineenng  Departnnent,  810  North  First  Street,  San  Jose.  California 
Send  comments  to  the  Honofal))e  Thoflws  McEnery,  Mayor,  City  of  San  Jose.  81  First  Street.  San  Jose,  California  95110 


California 


City  of  Williams.  Colusa 
County. 


Salt  Creek., 


Intersection  of  A  Street  and  10th  Street. 


Intersection  of  North  Street  and  10th  Street. 

Intersection  of  5th  Street  and  B  St'eet 

Intersection  of  6th  Street  and  C  Street 


None 

None 
None 
None 


Maps  are  available  for  review  at  City  Hall,  810  E  Street  Williams,  California 

Send  comments  to  The  Honorable  Gerald  English.  Mayor,  City  of  Williams,  P.O.  Box  922,  Williams,  California  95987. 


Maps  are  available  for  review  at  the  Town  Hall,  20120  East  Mam  Street.  Parker,  Colorado. 

Send  comments  to  The  Honorable  Ann  Waterman,  Mayor,  Town  of  Parker.  P.O.  Box  667,  Parker.  Colorado  80134. 


Florida. 


Unincorporated  Areas  of 
Hillsborough  County. 


Cypress  Creek.. 


Just  downstream  of  State  Route  581 

About  7.4  miles  upstream  of  State  Route  581 , 
Trout  Creek At  mouth 

Just  upstream  of  State  Route  581 

About  2.6  miles  upstream  of  State  Route  581 . 
Delaney  Creek Just  upstream  of  36th  Avenue 

About  660  feet  downstream  of  70th  Street 

Just  upstream  of  Pauls  Drive 

Maps  available  for  inspection  at  the  Department  of  Development  Coordination,  Tampa,  Florida. 

Send  comments  to  The  Honorable  Lany  J.  Brown,  Hillsborough  County  Administrator,  P.O.  Box  1110,  Tampa.  Florida  33601 


At  mouth . 


•30 

•35 
•52 
•39 
•39 

None 
•11 
•15 

None 


Georgia 


City  of  Kennesaw.  Cobb 
County. 


Butler  Creek.. 


About  3,350  feet  downstream  of  Pine  Mountain 
Road. 

About  170  feet  upstream  of  Woodland  Place 

Just  upstream  of  Summitwood  Drive 


None 

None 
None 


Maps  available  for  inspection  at  the  City  Hall,  Kennesaw,  Georgia 

Send  comments  to  The  Honorable  JO.  Stephenson,  Mayor,  City  of  Kennesaw,  2529  JO.  Stephenson  Avenue,  Kennesaw.  Georiga  30144 


Iowa 

City  Of 
Oubu 

1 

* 

r 

f 
1 

J 

1 
» 

) 
t 

V 

•   . 

Middle  Fork  Catfish  Creek. 


North  Fork  Catfish  Creek.. 


North  Fork  Catfish  Creek.. 


Catfish  Cfeek...„ 

South  Fork  Catfish  Creek . 
Mississippi  River 


At  mouth , 

Just  downstream  of  Illinois  Central  Gulf  rail- 
road— atXKJt  1 .2  miles  upstream  of  mouth. 

Just  upstream  of  Illinois  Central  Gulf  railroad — 
about  1 .2  miles  upstream  of  mouth. 

Just  downstream  of  Illinois  Central  Gulf  rail- 
road— atxMit  5.3  miles  upstream  of  mouth. 

Just  upstream  of  llllriois  Central  Gulf  railroad — 
about  5.3  miles  upstream  of  mouth. 

Just  downstream  of  Illinois  Central  Gulf  rail- 
road— atXMJt  6.9  miles  upstream  of  mouth. 

Just  upstream  of  Illinois  Central  Gulf  railroad — 
about  6.9  miles  upstream  of  mouth. 

About  1,450  feet  upstream  of  Radford  Road 

At  mouth _ 

Just  dovwistream  of  Coates  Street 

Just  upstream  of  Coates  Street 

Just  dowrwtream  of  U.S.  Highway  20 _... 

Just  upstream  of  U.S.  Highway  20 

Just  downstream  of  University  Avenue 

Just  upstream  of  University  Avenue 

About  3,600  feet  upstream  of  University 
Avenue. 

About  2,000  feet  downstream  of  Kerrigan  Road 

About  1  mile  upstream  of  confluence  of  South 
Fork  Catfish  Creek. 

At  nrwuth 

About  .9  miles  upstream  of  North  Cascade 
Road. 

At  mile  578.5 

At  mile  585.3 


1 


None 
None 

None 

None 

None 

None 

None 

None 
None 
None 
None 
None 
None 
None 
None 
None 

None 
None 

None 
None 

•613 
•616 


Modified 


#1 

#2 
78 
79 


prvirkraHn 

Town  of  Parker.  Douglas 
County. 

Sulphur  Gulch 

Approximately  3,800  feet  upstream  of  conflu- 
ence with  Cherry  Creek. 

•5,844 

•5.844 

Approximately  20  feet  downstreem  of  State 

•5,848 

•5.850 

. 

Highway  83. 

■       • 

Approximately  100  feet  upstream  of  State 
Highway  83. 

•5,652 

•5,853 

Approximately    100    feet    upstream    o!    Pikes 

•5,857 

•5.857 

Peak  Dnve 

•30 

•34 
•51 
•39 
•45 
•51 
•11 
•18 
•31 


•971 

•1,015 
•1,035 


•620 
•641 

•646 

•740 

•745 

•767 

•772 

•791 
•686 
•696 
•701 
•719 
•726 
•730 
•744 
•761 

•613 
•637 

•626 

•678 

•611 
•614 
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Proposed  modified  Base  Flood  EiEVATtoNS— Ckmtinued 


State 


City/town/coonty 


Source  of  flooding 


Location 


#  Depth  in  feet  at>o%  e 

grourw  •  Elevation  in  feet 

(NGVD> 


Existing 


Mod-'ed 


Maps  available  (or  inspection  at  the  City  Hall,  Development  Zoning  Service  Administration,  I3th  and  Central,  Dubuaue.  Iowa 

Send  comments  to  The  Honorable  W  Kenneth  Gearhart.  Mayor.  City  of  DutHjque,  City  Hall,  13th  and  Central,  Dubuque.  Iowa  52001 


Minnesota  . 


City  of  Breckenndge 
Wilkin  County. 


Red  River  of  the  North 
Bois  de  Sioux  River 


Just  dowr  stream  of  State  Highway  210  APAt  j 
confluence  of  Bo«  de  Sioux  Rivof.  | 

At  confluence  with  Red  River  of  the  North | 

About  1.8  miles  upstream  of  Bu-iington  North-  j 
ern  railioad. 

Ottertail  River At  confluence  with  River  River  of  the  North 

About  2.000  feet  upstream  of  OS  AH  No.  16....I 
Maps  available  for  inspection  at  the  City  Hall,  420  Nebraska  Avenue,  Breckenndge.  Minnesota. 
Send  comments  to  The  Honorable  Marvin  Anderson,  Mayor.  City  of  Breckenndge,  City  Hall,  420  Nebraska  Avenue.  Breckenrklge,  Minnesota  56520 


None 

•959  AP-961 

•960 

•960 

•961 

•961 

•962 

•960 

•961 

•962 

•961 

New  York.. 


Fredonta,  Village, 
Chautauqua  County 


Canadaway  Creek Approximately  1.670  feet  downstream  of  Risley  ! 

Street  bridge.  j 

Approximately  310  feet  downstream  of  Liberty 
Street  bnoge.  I 

Maps  available  for  inspection  at  the  Building  Inspector's  Office,  Village  Hall,  Fredonia,  New  York. 
Send  comments  to  The  Honorable  Louis  Mancuso,  Mayor  of  the  Village  of  Fredonia,  Chautauqua  County,  P.O.  Box  31.  New  York  14063 


•668 
•746 


•669 
•745 


Oklahoma 


Tulsa,  Gty.  Tulsa,  Osage. 
4  Rogers  Counties 


Arkansas  River 


Little  Haikey  Creek . 


Approximately   2,100   feet    upstream   oi    7ist 

Street  bridge.  ! 

Approximately  3,450  feel  downstream  of  51  st  1 

Street  bridge.  ! 

Approximately  800  feet  downstream  of  Texas 

and  Pacific  Railroad  bridge. 
Approximately    1,950    feet    upstream    of    St. 

Louis-San  Francisco  Railway  tjndge. 

Centertine  of  Mingo  Road 

1.000  feet  upstream  of  91st  Street 


Maps  available  for  inspection  at  200  Civic  Carter.  Suite  6^2.  Tuisa,  Oklahoma 

Send  comments  to  The  Honorable  Rodger  Randle,  Mayor  of  ttie  City  of  Tuisa.  200  Ovic  Center,  Room  115,  Tulsa,  Oklahoma  74103. 


•621 

•623 

•629 

•635 

♦665 
•671 


•622 
•624 
•630 
•636 

•664 

•672 


Oklahoma . 


Tulsa  County, 
Unincorporated  Areas. 


Haikey  Creek 


•598  -597 

•604  I  '603 


Approximately  300  feet  upstream  of  1 29th  East  ; 
Avenue  (Olive  Avenue). 

Upstream  side  of  Gamett  Road I 

Maps  available  for  inspection  at  the  Tuisa  Cou"ty  Administration  Building,  500  South  Denver,  Tulsa.  Oklahoma. 

Send  comments  to  The  Honorable  Lewis  Harris,  Chairman  of  the  Board  of  County  Commissioners,  Tulsa  County  Administration  Building,  500  South  Denver  Toisa 
Oklahoma  74103. 


Oregon.. 


City  of  Oakridge,  Lane 
County 


Salmon  Creek.. 


Approximately    170    feet    upstream    of    State 

Highway  58. 
Approximately  1,500  feet  upstream  of  State 

Highway  58. 
Approximately   2,700  feet   upstream   o(   State 

Highway  58. 
At  the  intersection  of  Eastern  corporate  limit 

and  Southern  Pacific  Railroad. 
Maps  are  available  for  review  at  City  Hall,  48316  East  First  Street,  Oakridge,  Oregon. 
Send  comments  to  the  Honorable  Richard  Culbertson,  Mayor,  City  of  Oakridge.  P  O.  Box  385,  Oakridge,  Oregon  97463. 


•1,166 
•1,177 
•1.191 
•1.198 


•1.165 

•1.178 

•V190 

#1 


Pennsylvania.. 


West  Whiteland, 
Township,  Chestei 
County. 


Colebrook  Run. 


Upstream  of  CONRAIL  brkJge 

Approximately  0.42  mile  upstream  of  CONRAIL 
bridge. 


•281 
•281 


•279 
•281 


Maps  aviable  for  inspection  at  tfie  Township  Building.  222  N  Pottstown  Pike,  Exton.  Pennsylvania. 

Send  comments  to  the  Honorable  Stephen  Ross,  West  Whiteland  Township  Manager,  Chester  County,  222  N.  Pottstown  Pike,  P  O  Box  2i0,  Exton,  Pennsylvania 
19341. 


Tennessee 


City  of  Tullahoma,  Coffee 
and  Franklin  Counties. 


Blue  Creek 

North  Fork  Blue  Creek. 


North  Fork  Rock  Creek.. 


About  660  feet  downstream  of  Westside  Dnve... 

At  confluence  of  North  Fork  Blue  Creek 

At  mouth 

About    1,360   feet    upstream    of   Cumberland 

Springs  Road. 

Just  upstream  of  OW  Airport  Road 

Approximately   580   feet   upstream   of   Cedar 

Lane. 
Just  downstream  of  Ledford  Mill  Road 


None 
Norie 
None 
None 

•1,052 
•1,069 

•1,067 


•1004 
•1,017 
•1.017 
•1.051 

•1,052 
••105 

•1,067 
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Proposed  Modified  Base  Flood  Elevations— Continued 


State 


City/town/county 


Source  of  flooding 


Location 


#  Deptfi  in  feet  atjove 

ground  •  Elevation  in  feat 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  City  Hall,  Building  Department,  Tullahorna,  Tennessee. 

Send  comments  to  the  Honorable  Joseph  Ervin.  Mayor,  City  of  Tullahoma.  Oty  Hall,  P.O.  Box  807,  Tullahoma,  Tennessee  37380 

"Indicates:  Elevation  along  relocated  channel  


Texas 


Carrollton,  City,  Dallas. 
Denton,  and  Collin 
Counties 


Elm  Fork  of  Trinity  River.. 


Cooks  Branch.. 
Stream  601 

Stream  6D3 


Fumeaux  Creek- 
Dudley  Branch.... 


At  confluence  with  Elm  Fork  of  Tnnity  River 

Approximately  45  feet  upstream  of  Jackson 

Road. 
At  upstream  side  of  2nd  crossing  of  St  Louis- 
San  Francisco  Railway. 
Approximately  360  feet  downstream  of  Marsh 

Lane. 

At  confluence  with  Elm  Fork  of  Tnnity  River 

50  feet  upstream  of  confluence  with  Elm  Fork 

of  Tnnity  Rrver. 

At  confluence  of  Stream  6F1 

Approximately  75  feet  upstream  of  Rosemeade 

Parkway. 

At  upstream  side  of  Hebron  Parkway 

At  confluence  with  Dudley  Branch 

At  confluence  with  Elm  Fork  of  Tnnity  River 

Approximately  .77  mile  downstream  of  Denton 

Road. 
Approximately   100  feet  upstream  of  Denton 

Road. 

Maps  available  for  inspection  at  the  Engineering  Department,  Oty  Hall,  1945  Jackson  Road,  Carrollton,  Texas. 

Send  comments  to  The  Honorable  Milburn  Gravely,  Mayor  of  the  Oty  of  Carrollton.  Dallas,  Denton,  and  Collin  Counties,  P.O.  Box  110535. 
0535. 


Stream  6F1 ... 

Indian  Creek . 


At  confluence  of  Cooks  Branch  . 
At  upstream  corporate  limits 


•476 


•436 
None 

•438 
•454 

•436 
•498 

•438 
•496 

•516 

•517 

•608 

•607 

•447 
•451 

•448 
•452 

•482 
•488 

•478 
•484 

None 
•482 
•452 
•465 

•556 
•478 
•453 
•461 

•474 


Carrollton,  Texas  75011- 


San  Antonio,  City,  Bexar 
County 

Zarzamora  Creek 

Downstream  side  of  Caliaghan  Road 

•798 
•800 
•706 
•719 

•799 

Tributary  D  Salado  Creek 

•801 

IJn^tream  face  of  Ira  Lee  Road    

•709 

Approximately  100  feet  downstream  of  Harry 
Wurz  Bach  Road. 

•718 

Maps  available  for  inspection  at  the  Department  of  Public  Works.  Drainage  Engineenng.  14  West  Commerce  Street.  7th  Floor.  San  Antonto,  Texas. 
Send  comments  to  The  Honorable  Hency  Cisneros.  Mayor  of  the  City  of  San  Antonio.  Bexar  County.  P.O.  Box  9066.  San  Antonio,  Texas  78285. 

1  ItAh 

Salt  Lake  County 
(unincorporated  areas) 

Little  Cottonwood  Creek 

Approximately  4,360  feet  above  Little  Creek 
Road. 

Approximately  4,780  feet  above  Little  Cotton- 
wood Creek  Road. 

Approximately  5,760  feet  above  Little  Cottorv 
wood  Creek  Road 

Approximately  6,740  feet  alxjve  Little  Cotton- 
wood Creek  Road. 

Approximately  7,700  feet  above  Little  Cottorv 
wood  Creek  Road. 

Approximately  9,060  feet  above  Little  Cotton- 
wood Creek  Road. 

•4,763 
•4.768 
•4.796 
•4.823 
•4.858 
•4.902 

•4.763 

\ 

•4.769 
•4,794 
•4.820 
•4,854 
•4.902 

Maps  available  for  inspection  at  the  Flood  Control  and  Highway  Division.  2001  South  State  Street,  #N3300,  Salt  Lake  City,  Utah  84190^600. 

Send  comments  to  The  Honorable  Ban  Barker,  Chaimian,  Salt  Lake  Oty  Board  of  Commissioners.  City  and  County  Building.  Salt  Lake  City.  Utah  841 1 1. 

Harold  T.  Duryee, 

Administrator.  Federal  Insurance 
Administration. 

Issued:  November  18, 1988. 
(FR  Doc.  88-27307  Filed  11-25-88.  8:45  am] 
BttjjNa  cooe  e7i<-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  DockeU  No».  78-72.  80-286;  FCC  88- 
364] 

Access  Charges;  Universal  Service 
Fund  and  Lifeline  Assistance 
Programs 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  to  modify 
the  Commission's  rules  to  eliminate  the 
requirement  that  interexchange  carriers 
(IXCs)  with  five  percent  of 
presubscribed  lines  in  a  study  area 
(minimum  1000  lines)  be  assessed  the 
charges  for  the  Commission's  Universal 
Service  Fund  (USF)  and  lifeline 
assistance  (lifeline)  programs.  It  also 
proposes  that  the  nationwide 
presubscribed  lines  threshold  be 
lowered  so  that  only  IXCs  with  .05 
percent  of  these  lines  would  be  assessed 


the  USF  and  lifeline  charges,  instead  of 
IXCs  with  more  than  one  percent  of 
presubscribed  lines  nationwide. 

These  charges  would  modify  the 
current  rule  which  would  otherwise 
result  in  some  very  small  IXCs  being 
billed  for  USF  and  lifeline,  while  other 
medium-sized  IXCs  would  not  be  billed. 
DATES:  Comment  due  not  later  than 
December  14, 1988  and  reply  comments 
due  not  later  than  December  29, 1988. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street,  NW.. 
Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cornell,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  632-4047. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (FCC  88-364), 
adopted  November  7, 1988,  and  released 
November  9, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  N'W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC,  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  On  November  7, 1988,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No8.  78-72  and  80-286  (released 
November  9, 1988,  FCC  88-364).  In  this 
NPRM,  the  Commission  seeks  comment 
on  proposed  changes  in  the 
presubscribed  lines  formula  used  to 
calculate  assessment  of  charges  that 
fund  the  Commission's  iTnivprsal 
Service  Fund  (USF)  and  lifeline 
assistance  (lifeline)  programs.  The  USF 
and  lifeline  programs  are  part  of  the 
non-traffic-sensitive  cost  recovery  plan 
proposed  by  the  Federal/State  Joint 
Board  in  CC  Dockets  78-72  and  80-288, 
and  adopted  by  the  Commission.  Under 
the  Commission's  rules,  these  programs 
are  funded  by  a  charge  assessed  on 
interexchange  carriers  (ISCs)  in 
proportion  to  their  ntmiber  of 
presubscribed  lines. 

2.  The  Commission's  current  rules 
provide  for  a  per-line  charge  to  be 
assessed  on  all  IXCs  that  have  at  least 
one  percent  of  all  presubscribed  lines  on 
a  nationwide  basis,  or  at  least  five 
percent  of  the  presubscribed  lines  in  any 
one  study  area,  and  a  minimum  of  1000 
presubscribed  lines  in  that  study  area. 
Based  on  preliminary  presubscribed 


lines  data  submitted  to  the  Commission 
by  the  National  Exchange  Carrier 
Association  (NECA),  the  current  rule 
would  result  in  some  very  small  IXCs 
being  billed  for  USF  and  lifeline,  while 
other  medium-sized  IXCs  would  not  be 
billed.  The  NTRM  notes  that  this 
unanticipated  result  is  not  consistent 
with  the  expectations  of  the  Joint  Board 
and  the  Commission  in  formulating 
these  rules. 

3.  The  Commission's  proposed  rule 
changes  would  eliminate  the 
requirement  that  IXCs  with  five  percent 
of  lines  in  a  study  area  (minimum  1000 
bnes)  be  assessed  the  charges  for  the 
USF  and  lifeline  programs.  Based  on 
NECA's  data,  the  Commission 
tentatively  concludes  that  elimination  of 
the  "five  percent"  rule  is  appropriate 
because  this  rule  would  produce  results 
that  are  inequitable  and  discriminatory. 
The  NPR\I  also  proposes  to  change  the 
nationwide  percentage  threshold  from 
one  percent  to  .05  percent  of  all 
presubscribed  lines.  The  Commission 
believes  that  its  proposal  represents  the 
best  balance  between  its  desire  to  share 
the  burden  of  funding  the  USF  and 
lifeline  programs  among  a  reasonable 
number  of  IXCs,  and  the  necessity  of 
ensuring  that  the  administrative  costs  of 
applying  these  charges  do  not  become 
infeasible. 

4.  All  interested  persons  may  file 
comments  on  the  proposals  discussed  in 
the  Notice  of  Proposed  Rulemaking  not 
later  than  December  14, 1988.  and  that 
reply  comments  may  be  filed  not  later 
than  December  29, 1988.  In  accordance 
with  the  provisions  of  §  1.419  of  the 
Commission's  Rules.  47  CFR  1.419.  an 
original  and  five  copies  of  all 
statements,  briefs,  comments,  or  replies 
shall  be  filed  with  the  Federal 
Communications  Commission, 
Washington,  DC,  20554,  and  all  such 
filings  will  be  available  for  public 
inspection  in  the  Docket  Reference 
Room  at  the  Commission's  Washington, 
DC  office. 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 

§  1.1206(a)  of  the  Commission's  rules,  47 
CFR  1.1206(a)  for  rules  governing 
permissible  ex  parte  contacts. 

6.  Pursuant  to  section  605(a)  of  the 
Regulatory  FlexibiUty  Act,  the 
Commission  certifies  that  the  proposals 
made  in  the  NPRM  will  not  have  a 
significant  economic  im.pact  on  a 
substantial  nimiber  of  small  entities,  and 
accordingly  sections  603  and  604  of  the 
Act  do  not  apply  to  the  rules  proposed 
in  the  NPRM. 


List  of  Subjects  in  47  CFR  Part  69 

Common  carrier — access  changes. 
Common  carrier — resale.  Wide  Area 
Telephone  Service  (WATS). 

Part  69  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201.  202,  203.  205.  2:8. 
403,  48  Stat.  1066,  1070,  1077,  1094.  as 
amended,  47  U.S.C.  154.  201,  202.  203  205,  218. 
403. 

2.  Section  69.5  is  amended  by  revising 
paragraph  (d)  to  redd  as  follows: 

§  69.5    Persons  to  t>e  assessed. 

•  *         *         «         * 

(d)  Beginning  on  April  1, 1989, 
Universal  Service  Fund  and  Lifeline 
Assistance  charges  shall  be  assessed 
upon  all  interexchange  carriers  that  use 
local  exchange  switching  facilities  for 
the  provision  of  interstate  or  foreign 
telecommunications  services  and  that 
have  at  least  .05  percent  of  the  total 
common  lines  presubscribed  to 
interexchange  carriers  in  all  study  areas. 

3.  Section  69.116  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  69.1 16    Universal  service  fund. 

(a)  A  charge  that  is  expressed  in 

dollar  and  cents  per  line  per  month  shall 

be  assessed  beginning  on  April  1, 1989, 

upon  all  interexchange  carriers  that  use 

local  exchange  switching  facilities  for 

the  provision  of  interstate  or  foreign 

telecommunications  services  and  that 

have  at  least  .05  percent  of  the  total 

common  lines  presubscribed  to 

interexchange  carriers  in  ail  study  areas. 
«         *         •         •         • 

4.  Section  69.117  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  69. 1 77    Lifeline  assistance. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  beginning  on  April  1, 
1989,  upon  all  interexchange  carriers 
that  use  local  exchange  switching 
facilities  for  the  provision  of  interstate 
or  foreign  telecommunications  ser\ices 
and  that  have  at  least  .05  percent  of  the 
total  common  lines  presubscribed  to 

interexchange  carriers  in  all  study  areas. 

•  •        •        «        • 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  8&-26983  Filed  11-25-88:  8:45  am) 
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Notices 


This  section   of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed   rules  that  are  applicable  to  the 
public,   htotices  ot  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulirigs,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  ot 
organization  and  turx;tions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Committee  on  Financial 
Services;  Public  Meeting 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463).  notice  is  hereby  given  of  a 
meeting  of  the  Special  Committee  on 
Financial  Services  of  the  Administrative 
Conference  of  the  United  States.  The 
Committee  has  scheduled  this  meeting 
to  develop  proposed  recommendations 
dealing  with  Bank  Failures.  Risk 
Monitoring,  and  the  Market  for 
Corporate  Control,  based  upon  a  report 
by  Professors  Jonathan  R.  Macey  of 
Cornell  University  Law  School  and 
Geoffrey  Miller  of  the  University  of 
Chicago  Law  School.  Copies  of  the 
Committee's  report  and  draft 
recommendation  may  be  obtained  from 
the  contact  person  named  in  this  notice. 
Date:  Thursday,  December  8, 1988.  at 
10:00  a.m. 

Location:  Administrative  Conference 
of  the  United  Slates.  2120  L  Street,  NW, 
Suite  500,  Washington,  DC  20037 

Public  Participation:  Committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

For  Further  Information  Contact: 
Brian  C.  Murphy,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street  NW., 
Suite  500,  Washington.  DC.  20037. 
Telephone:  (202)  254-7020. 


November  23. 1988. 

Jeffrey  S.  Lubbers.  •  [ 

Research  Director 

[FR  Doc.  88-27465  Filed  11-25-88;  8:45  am) 
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Plenary  Session;  Public  Meeting  of 
Assembly 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463).  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States  will  meet  in  Plenary 
Session  on  Thursday,  December  8, 1988, 
at  1:15  p.m.,  and  Friday,  December  9, 
1988,  at  9:15  a.m.,  in  the  Amphitheatre  of 
the  Federal  Home  Loan  Bank  Board. 
Second  Floor,  1700  G  Street  NW.. 
Washington,  DC.  The  Conference  makes 
recommendations  to  administrative 
agencies,  the  President,  Congress,  and 
the  Judicial  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
administrative  agencies  in  carrying  out 
their  programs. 

The  Conference  expects  to  consider, 
not  necessarily  in  the  order  stated, 
proposed  recommendations  on  the 
following  subjects; 

1.  Presidential  Management  of  Agency 
Rulemaking. 

2.  Electronic  .'Acquisition  and  Release 
of  Federal  Agency  Information. 

3.  Encouraging  Settlements  by 
Protecting  Mediator  Confidentiality. 

4.  Administrative  Law  Issues 
Involving  the  Medicare  Peer  Review 
Organization  Program. 

5.  Which  Agency  Interpretations 
Should  Bind  the  Courts? 

Plenary  Sessions  are  open  to  the 
public.  Further  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman,  2120  L 
Street  NW.,  Suite  500,  Washington,  DC 
20037,  telephone  (202)  254-7020. 

Jeffrey  S.  Lubbers,  i  i 

Research  Director.  '  ' 

November  23, 1968. 
[PR  Doc.  88-27468  Filed  11-25-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Proposed  Determinations  Regarding 
Support  Prices  for  Pulled  Wool  and 
Mohair  for  the  1M9  Marketing  Year 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  of  proposed 
determinations. 

SUMMARY:  This  notice  sets  forth  certain 
proposed  determinations  concerning  the 
price  support  levels  for  pulled  wool  and 
mohair  for  the  1989  marketing  year. 
These  determinations  are  required  to  be 
made  pursuant  to  the  National  Wool  Act 
of  1954,  as  amended. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  January  27, 1989, 
in  order  to  be  assured  of  consideration. 
ADDRESS:  Mail  comments  to  Bruce  R. 
Weber,  Director,  Commodity  Analysis 
Division,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3741,  South 
Building,  P.O.  Box  2415.  Washington,  DC 

20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janise  A.  Zygmont,  Agricultural 
Economist,  Commodity  Analysis 
Division,  USDA-ASCS.  Room  3760, 
South  Building.  P.O.  Box  2415, 
Washington.  DC  20013  or  call  (202)  475- 
4645.  A  Preliminary  Regulatory  Impact 
Analysis  has  been  prepared  and  is 
available  on  request  from  the  above- 
named  individual. 
SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  implementing  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
designated  as  "major."  It  has  been 
determined  that  these  proposed 
determinations  will  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  there  is 
no  requirement  that  the  Commodity 
Credit  Corporation  (CCC)  publish  a 
notice  of  proposed  rulemaking  in 
accordance  with  5  U.S.C.  553  or  any 
other  provision  of  law  with  respect  to 
the  subject  matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 


the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  National  Wool  Act 
Payments.  10.059,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Section  703(a)  of  the  National  Wool 
Act  of  1954.  as  amended  ("Wool  Act"), 
provides  that  the  Secretary  of 
Agriculture  shall  support  the  prices  of 
wool  and  mohair  to  producers  by  means 
of  loans,  purchases,  payments,  or  other 
operations.  The  Secretary  of  Agriculture 
has  determined  that  the  prices  of  wool 
and  mohair  will  be  supported  for  the 
1986  to  1990  marketing  years  by  means 
of  payments  to  producers  (51  FR  28852, 
August  12. 1986). 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1982  through  1987  and  marketing 
year  1990  shall  be  77.5  percent  and,  for 
marketing  years  1988  and  1989,  76.4 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (1) 
The  average  parity  index  (the  index  of 
prices  paid  by  farmers,  including 
commodities  and  services,  interest, 
taxes,  and  farm  wage  rates)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  determined  and 
announced  to  (2)  the  average  parity 
index  for  the  three  calendar  years  1958, 
1959,  and  1960,  rounding  the  result  to  the 
nearest  full  cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1969 
shorn  wool  support  price  (grease  basis) 
is  as  follows: 

(1)  Average  parity  index,  calendar  years 
1985-1987: 1985—1120;  1986—1096: 
1987—1115;  total  3331  divided  by  3 
equals  1110.3 

(2)  Average  parity  index,  calendar  years 
1958-1960—297.3 

(3)  Ratio  of  1110.3  to  297.3—3.7346 

(4)  3.7346x62  cents  per  pound  (1965 
support  price) — $2.3155 

(5)  76.4%  X  $2.3155— $1.7600 

(6)  $1.7690  rounded  to  nearest  full  cent — 
$1.77 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 


relationship  to  the  support  price  for 
shorn  wool,  as  the  Secretary  of 
Agriculture  determines  will  maintain 
normal  marketing  practices  for  pulled 
wool,  and  as  the  Secretary  determines  Is 
necessary  to  maintain  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported. 

The  Wool  Act  provides  that  the 
Secretary  shall  established  and 
announce,  to  the  extent  practicable, 
support  price  levels  for  wool  and  mohair 
sufficiently  in  advance  of  each 
marketing  year,  as  will  permit  producers 
to  plan  their  production  for  such 
marketing  year.  Accordingly,  the 
following  methods  for  calctilation  the 
support  prices  for  pulled  wool  and 
mohair  for  the  1989  marketing  year  are 
being  proposed. 

Proposed  Determinations 

A.  Support  Price — Pulled  Wools 

The  support  price  for  pulled  wool  for 
the  1989  marketing  year  caimot  be 
determined  until  the  1989  average 
market  price  for  shorn  wool  is 
calculated,  which  would  occur  by  April 
1990.  It  is  proposed  that  the  method  for 
calculating  the  support  price  for  pulled 
wool  shall  be  as  follcJ^vs:  Once  the 
average  market  price  for  shorn  wool  is 
determined,  the  support  price  for  pulled 
wool  will  be  determined  by  taking  80 
percent  of  the  difference  between  the 
1989  support  price  for  shorn  wool  and 
the  1989  average  market  price  for  shorn 
wool,  multiplied  by  5  pounds  (the 
amount  of  wool  pulled  from  the  pelt  of 
an  average  100-pound  unshorn  lamb). 
Historically,  this  formula  has  provided 
equitable  support  for  pulled  wool 
relative  to  shorn  wool  and  has  helped  to 
maintain  normal  marketing  practices  for 
pulled  wool. 

B.  Support  Price — Mohair 

It  is  proposed  that  the  support  price 
for  mohair  for  the  1989  marketing  year 
shall  be  determined  based  on  the 
October  1988  parity  prices  for  mohair 
and  shorn  wool.  The  following 
percentages  asre  being  considered  in  the 
final  computation  of  the  mohair  support 
price: 

(1)  85  percent  of  the  percent  of  parity 
at  which  shorn  wool  is  supported. 

(2)  A  percentage  equal  to  the  percent 
of  parity  at  which  shorn  wool  is 
supported. 

(3)  115  percent  of  the  percent  of  parity 
at  which  shorn  wool  is  supported. 

Interested  persons  are  encouraged  to 
comment  on  the  proposed  method  of 


calculation  for  payments  on  pulled  wool 
and  the  proposed  levels  of  price  support 
for  mohair.  Consideration  will  be  given 
to  any  data,  views  and 
recommendations  which  are  submitted 
with  respect  to  the  above  items. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Bat&nced  Budget 
and  Deficit  Reduction  Act  of  1985.  as 
amended.  As  a  result,  the  program 
support  levels  announced  in  this  notice 
may  be  recalculated  to  comply  with  this 
Act. 

Authority:  Sees.  4  and  5.  62  StaL  1070,  as 
amended  (15  U.S.C.  714b  and  c):  sees.  702- 
708,  68  Stat.  910-912,  as  amended  (7  U.S.C 
1781-1787). 

Signed  at  Washington.  DC  on  November 
18. 1988. 
Milton  Hertz. 

Executive  Vice  President,  Commodity  Credit 
Corporiion. 

|FR  Doc.  88-27316  Filed  11-25-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Summary  of  Federal, 
State,  and  Local  Tax  Revenue. 

Form  Number  F-71.  F-7Z  F-73. 

Agency  Approval  Number  0607-0112. 

Type  of  Request-  Extension. 

Burden:  5.255  burden  hours. 

Number  of  Respondents:  5.204. 

Avg  Hours  Per  Response:  15-30 
minutes  (varies  by  form). 

Needs  and  Uses:  The  Census  Bureau 
uses  these  data  to  publish  benchmark 
statistics  on  public  sector  taxes,  to 
provide  data  to  the  Bureau  of  Economic 
Analysis  for  GNP  calculations  and  other 
economic  indicators,  and  to  provide 
data  for  economic  research  and 
comparative  studies  of  goverrmiental 
finances. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Volunlary. 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
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14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated:  November  22, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-2735  Filed  11-25-88  8;45  am] 

BILLING  COOC  3S1(M)7-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  ONtB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration 
and  Continuation  Sheet. 

Form  Number  7525-V-Alternate 
(intermodal). 

Agency  Approval  Number:  0607-0152. 

Type  of  Request  Revision. 

Burden:  346,728  hours. 

Number  of  Respondents:  Unknown 
(number  of  exporting  firms). 

A  VG  Hours  Per  Response:  10  minutes 
(aproximately). 

Needs  and  Uses:  Exporters  file  this 
form  for  shipments  of  merchandise  from 
the  U.S.  Customs  territory  to  foreign 
countries.  The  data  is  used  to  compile 
the  official  U.S.  export  statistics. 

Affected  Public:  Exporters  of 
merchandise. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  H6622, 
14th  and  Constitution  Avenue  .\W., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  22. 1988. 
Edward  Nfichals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-27359  Filed  11-25-88:  8:45  am] 

B4U.rNG  CODE  351<H)7-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration. 

Form  Number:  7525-M. 

Agency  Approval  Number  0607-0150. 

Type  of  Request:  Revision.  j 

Burden:  4,690  hours. 

Number  of  Respondents:  67. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  This  form  is  used  by 
exporters  making  numerous  shipments 
of  essentially  the  same  commodities 
when  such  use  would  reduce 
substantially  the  number  of  individual 
Shipper's  Export  Declarations  (SEDs) 
filed.  These  SEDs  provide  data  from 
which  the  Bureau  of  the  Census 
compiles  the  official  U.S.  export 
statistics. 

Affected  Public:  Exporters  of 
merchandise.  , 

Frequency:  Monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  22.  1988. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

|FR  Doc.  88-27380  Filed  11-25-88;  8.45  am) 

BILLING  CODE  3510-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration 
and  Continuation  Sheet. 

Form  Number  7525-V. 

Agency  Approval  Number  0607-0018. 

Type  of  Request:  Revision. 


Burden:  873,507  hours. 

Number  of  Respondents:  Unknown 
(number  of  exporting  firms). 

Avg  Hours  Per  Response:  10  minutes 
(approximately). 

Needs  and  Uses:  Exporters  file  this 
form  for  shipments  of  merchandise 
exported  from  the  U.S.  Customs  territory 
to  foreign  countries.  This  form  provides 
data  from  which  the  Bureau  of  the 
Census  compiles  the  official  U.S.  export 
statistics. 

Affected  Public:  Exporters  of 
merchandise. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  November  22. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  88-27361  Piled  11-25-88:  8:45  am) 
BILLING  COOE  3510-07-M 


Bureau  of  the  Census 

Announcement  of  Change  in  Monthly 
Merchandise  Trade  Press  Release 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice. 

summary:  On  August  23, 1988,  the 
President  signed  the  "Omnibus  Trade 
and  Competitiveness  Act  of  1988." 
Section  1931  of  this  Act  amends 
subsection  (e)  of  section  301  of  Title  13, 
United  States  Code  by  rescinding  earlier 
legislation  requiring  that  data  on 
imports  valued  on  a  CIF  basis  (price 
paid  for  merchandise  plus  insurance  and 
freight  charges  incurred  in  delivering  the 
merchandise  to  the  United  Stales)  be 
released  at  least  48  hours  prior  to 
release  of  the  same  data  on  a  Customs 
value  basis  (price  paid  for  merchandise 
only).  Accordingly,  on  September  14, 
1988  the  U.S.  Department  of  Commerce, 
Bureau  of  the  Census,  announced  that 
beginning  with  the  September  1988  press 
release  (July  1988  data)  and  continuing 
through  the  February  1989  release 


(December  1988  data),  the  Census 
Bureau  will  provide  a  single  monthly 
merchandise  trade  press  release 
containing  import  data  on  both  a  CIF 
and  a  Customs  value  basis.  Effective 
with  the  March  1989  release  (January 
1989  data)  the  monthly  merchandise 
trade  press  release  will  reflect  imports 
on  a  Customs  value  basis  only.  This 
change  will  provide  a  more  accurate 
picture  of  merchandise  trade  (insurance 
and  freight  charges  are  considered  a 
service)  and  will  be  consistent  with  the 
Bureau  of  Economic  Analysis  treatment 
of  merchandise  trade  in  the  balance  of 
payments  and  income  and  product 
accounts.  Monthly  CIF  import  data  will 
continue  to  be  available  through  the 
Census  Bureau's  normal  subscription 
channels. 

Public  comment  on  this  change  should 
be  submitted  to  Don  L.  Adams,  Chief, 
Foreign  Trade  Division,  Washington.  DC 
20233,  within  60  days  of  the  date  of 
publication  in  the  Federal  Register. 

Date:  November  21. 1988. 
John  G.  Keane, 

Director.  Bureau  of  the  Census. 

|FR  Doc.  88-27295  Filed  11-25-88:  8:45  am) 

BILLIttG  COOE  3S10-07-M 


Bureau  of  Export  Administration 

Foreign  Availability  Assessment; 
Initiation  of  an  Assessment  on 
Solvents  Containing  95%  or  More 
Trichlorotrifluoroettiane 

AGENCY:  Office  of  Foreign  Availability, 

Bureau  of  Export  Administration, 

Commerce. 

action:  Notice  of  Initiation  of  an 

Assessment. 

summary:  Under  sections  5  (f)  and  (h)  of 
the  Export  Administration  Act  of  1979, 
as  amended  (EAA),  the  Office  of  Foreign 
Availability  (OFA)  assesses  claims  of 
foreign  availability.  Part  391  of  the 
Export  Administration  Regulations 
establishes  the  procedures  and  criteria 
for  initiating  and  reviewing  claims  of 
foreign  availability  on  items  controlled 
for  national  security  purposes. 

Pursuant  to  sections  5(f)  (3)  and  (9)  of 
the  EAA.  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
OFA  is  publishing  this  notice: 

On  September  26, 1988,  OFA  accepted 
for  filing  a  complete  foreign  availability 
submission  claiming  foreign  availability 
for  solvents  containing  95%  or  more 
trichlorotrifluoroethane.  These  items  are 
controlled  for  national  security  reasons 
under  Export  (Control  Commodity 
Number  (ECCN)  5799C:  Solvents, 
compounds,  cutting  fluids,  or  mixtures 


containing  95%  or  more  of 
trichlorotrifluoroethane. 

OFA  accepted  the  submission  and 
initiated  an  assessment  of  the  foreign 
availability  of  solvents  containing  95% 
or  more  trichlorotrifluoroethane. 
Consistent  with  the  requirements  of  the 
EAA.  the  Department  intends  to  publish 
the  results  of  the  assessment  by 
February  27. 1989. 

To  assist  the  Department  in  assessing 
the  claim,  the  Department  will  receive 
any  information  regarding  the  foreign 
availability  of  solvents  containing  95% 
or  more  trichlorotrifluoroethane.  A 
person  wishing  to  submit  relevant 
information  relating  to  this  claim  may 
submit  it  to  the  Office  of  Foreign 
Availability  of  the  Department  of 
Commerce.  Such  relevant  information 
may  include,  but  is  not  limited  to, 
foreign  manufacturers'  catalogues, 
brochures,  or  operations  or  maintenance 
manuals,  articles  from  reputable  trade 
publications,  photographs,  and 
depositions  based  upon  eyewitness 
accounts.  The  Office  Foreign 
Availability  will  carefully  and  fully 
consider  all  information  received.  The 
Office  will  use  information  received  to 
supplement  other  information  developed 
to  evaluate  the  claim  of  foreign 
availability.  Individuals  submitUng 
information  and  requesting  confidential 
treatment  of  it  are  required  to  submit  the 
information  separately  as  described 
below. 

DATES:  The  period  for  submission  of 
information  will  close  December  28, 
1988. 

ADDRESSES:  Submit  information  relating 
to  the  allegation  of  foreign  availability 
to:  Dr.  Irwin  M.  Pikus,  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Room  SB701. 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Infohuation  Record  Inspection  FaciUty, 
Room  4886,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jo-Anne  A.  Jackson,  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington.  DC  20230. 
Telephone:  (202)  377-5953. 
SUPPLEMENTARY  INFOftMATION: 

The  Office  of  Foreign  Availability  will 
receive  any  information  relating  to  this 
allegation  of  foreign  availability.  The 
Office  of  Foreign  Availability  will 
carefully  and  fully  consider  any 
information  submitted  during  its 


analysis  of  the  claim  of  foreign 
availability. 

The  Department  will  accept  comments 
accompanied  by  a  request  that  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  the  Bureau  of  Export 
Administration  (BXA)  separate  from  any 
non-confidential  information  submitted. 
The  lop  of  each  page  should  be  marked 
with  the  term  "Confidential 
Information".  The  Bureau  of  Export 
Administration  will  either  accept  the 
submission  in  confidence,  or  if  the 
submission  fails  to  meet  the  standards 
for  confidential  treatment,  will  return  it. 
A  non-confidential  summary  must 
accompany  such  submissions  of 
confidential  information.  The  summary 
will  be  made  available  for  public 
inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)  (3)  and  (4))  will  be  kept 
confidential  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

Because  of  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  will 
close  December  28, 1988.  The 
Department  will  consider  all  information 
received  before  the  close  of  the 
comment  period  in  developing  the 
aFsessment.  Information  received  after 
the  end  of  the  period  will  be  considered 
if  possible,  but  its  consideration  cannot 
be  assured.  Accordingly,  the 
Department  encourages  persons  who 
wish  to  provide  information  related  to 
this  allegation  of  foreign  availability  to 
do  so  at  the  earliest  possible  time  to 
permit  the  fullest  consideration  of  their 
information  by  the  Department. 

All  public  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  cop>ing.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  written  comments. 
Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  pubUc  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
goverrunenls  will  not  be  made  available 
for  public  inspection. 

The  public  record  of  information 
received  on  the  allegation  of  foreign 
availability  will  l>e  maintained  in  the 
Bureau  of  Export  Administration's 
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Freedom  of  Information  Records 
Inspection  Facility,  Room  4886, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administation,  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

Dated:  November  17. 198B. 
Michael  E.  Zacharia, 

Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  88-27294  Filed  11-25-88;  8:45  am] 

BILUNG  COOE  3510-OT-M 


Foreign-Trade  Zones  Board 

(Order  No.  399] 

Approval  for  Expansion  of  Foreign- 
Trade  Zone  No.  9  Honolulu,  HI 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  Bla-Blu), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order: 

Whereas,  the  State  of  Hawaii 
(Department  of  Business  and  Economic 
Development),  Grantee  of  Foreign-Trade 
Zone  No.  9,  has  appUed  to  the  Board  for 
authority  to  expand  its  general-purpose 
zone  in  Honolulu,  Hawaii,  to  include  a 
site  at  the  Hawaii  Technology  Park, 
Mililani,  Oahu,  Hawaii,  within  the 
Honolulu  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  September  4, 1987, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
September  17, 1987  (Docket  16-87.  52  FR 
35122): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Honolulu  area;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act.  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 


Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  September  4. 1987.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington.  DC.  this  16lh  day  of 
November.  1988. 
Jan  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman.  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 
|ohn  ).  Da  Ponte,  Jr. 
Executive  Secretary. 
|FR  Doc.  88-27364  Filed  11-25-88;  8:45  amj 
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International  Trade  Administration 
(A-602-801) 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  value;  Calcined  Bauxite 
Proppants  From  Australia 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  calcined  bauxite  proppants  from 
Australia  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  also  preliminarily  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  the  subject 
merchandise  from  Australia.  We  have 
notified  the  International  Trade 
Commission  of  our  determination  and 
have  directed  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of  the 
subject  merchandise  from  Australia  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  February 
6, 1989. 

EFFECTIVE  DATE:  November  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Alain  Letort  or  Richard 
Capwell.  Office  of  Agreements 
Compliance,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  telephone:  202/ 


377-3818  (Letort)  or  202/377-8668 
(Capwell). 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  calcined  bauxite  proppants  from 
Australia  are  being,  or  are  Hkely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  estimated 
margin  of  sales  at  less  than  fair  value  is 
75.00  percent  ad  valorem,  as  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  our  Notice  of  Initiation  (53  FR 
26299— July  12, 1988)  the  following 
events  have  occurred.  On  July  29, 1988, 
the  International  Trade  Commission 
(ITC)  determined  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  threatened  with  material  injury 
by  reason  of  imports  of  calcined  bauxite 
proppants  (USITC  Publication  2100— 
July  1988). 

On  August  12, 1988,  we  presented  a 
questionnaire  to  Comalco  Aluminium 
Limited  (Comalco),  which  accounted  for 
virtually  all  the  exports  to  the  United 
States  from  Australia  during  the  period 
of  investigation.  We  requested  that 
Comalco  answer  the  questionnaire  by 
September  12, 1988.  On  August  23, 1988. 
Comalco  informed  us  that  it  did  not 
intend  to  respond  to  the  questionnaire. 
We  have  received  no  response  from 
Comalco  since  that  date. 

On  October  21, 1988.  we  initialed  a 
suspension  agreement  proposed  by 
Comalco  pusuant  to  section  734(b)(1)  of 
the  Act  on  the  basis  of  cessation  of 
exports,  with  the  caveat  that  the 
Department  would  re-examine  its 
position  with  respect  to  the 
administrative  convenience  of  entering 
into  such  a  suspension  agreement  prior 
to  the  preliminary  determination.  We 
have  concluded  that  the  suspension  of 
this  investigation  would  not  be  in  the 
public  interest,  nor  would  effective 
monitoring  of  the  proposed  suspension 
agreement  be  practicable,  within  the 
meaning  of  section  734(d)  of  the  Act. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  calcined  bauxite 
proppants.  which  are  currently  provided 
for  under  item  number  521.1720  of  the 
Tariff  Schedules  of  the  United  States. 
Annotated  and  are  currently  classifiable 
under  item  number  2606.00.0060  of  the 
Harmonized  Tariff  Schedule. 
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Period  of  Investigation 

The  period  of  investigation  for 
calcined  bauxite  proppants  from 
Australia  extends  from  January  1, 1988 
through  June  30, 1988. 

Fair  Value  Comparisons 

To  determine  whether  the  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available, 
as  required  by  section  776(c)  of  the  Act, 
because  Comalco  failed  to  submit  an 
appropriate  response. 

United  States  Price 

Since  we  did  not  have  specific  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  the  United 
States,  we  used  the  price  information 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c)  of  the  Act.  We  used  the 
packed  United  States  price  estimated  by 
petitioner  minus  deductions  for  foreign 
inland  freight,  ocean  freight,  marine 
isurance,  and  brokerage  and  handling 
charges. 

Foreign  Market  Value 

Since  we  did  not  have  specific  data 
with  respect  to  the  quantitites  and 
prices  of  the  subject  merchandise  sold  in 
Australia  or  third  countries,  we  used  the 
constructed  value  of  the  subject 
merchandise  provided  in  the  petition  as 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  based  on  the  petitioner's 
manufacturing  costs  plus  petitioner's 
general  expenses,  which  were  higher 
than  the  statutorily  required  minimum  of 
10  percent.  To  this  cost  of  production  we 
made  the  statutorily  mandated  addition 
of  8  percent  for  profit. 

Verification 

If  timely  and  complete  submissions 
are  provided  in  accordance  with  section 
776(b)  of  the  Act,  we  will  verify  this 
information  for  use  in  our  final 
determination  in  this  investigation. 

Critical  Circumstances 

The  petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  cacined  bauxite  proppants 
from  Australia.  Under  section  733(e)(1) 
of  the  Act,  critical  circumstances  exist  if 
we  determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

( A}(i)  there  is  a  history  of  dumping  in  the 


United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
sellinft  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Based  on  our  analysis  of  Bureau  of  the 
Census  import  data,  we  find  that 
imports  of  calcined  bauxite  proppants 
from  Australia  have  not  been  massive 
over  a  relatively  short  period  of  time. 
Therefore,  we  need  not  address  the 
issues  of  whether  importers  knew,  or 
should  have  known,  that  the  exporters 
were  selling  the  subject  merchandise  at 
less  than  its  fair  value,  or  whether  there 
is  a  history  of  dumping  in  the  United 
States  or  elsewhere  of  the  class  or  kind 
of  merchandise  which  is  the  subject  of 
this  investigation. 

In  light  of  the  above,  we  preliminarily 
determine  that  critical  circumstances, 
within  the  meaning  of  section  733(e)(1) 
of  the  Act,  do  not  exist  with  respect  to 
imports  of  calcined  bauxite  proppants 
from  Australia. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  calcined  bauxite 
proppants  from  Australia,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  75.00  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 


nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Assistant  Secretarj'  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  then  the  ITC  will  determine 
no  later  than  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  final  determination, 
whichever  is  later,  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injur>'  to,  an  industry 
in  the  United  States. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  January  11. 1989.  at  the  United  States 
Department  of  Commerce,  Room  3708. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary'  for  Import 
Administration.  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants:  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Assistant  Secretary  by  January  4. 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
]an  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

November  21. 1988. 

[FR  Doc.  88-27363  Filed  11-25-88;  8:45  am| 
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(A-58»-8031 

Final  Oetcrminatian  of  Safes  at  Less 
Than  Fair  Value;  OltflM  Ptaadout 
Systems  aruf  SUtwssemblfes  Thereof 
From  Japan 

AcnoNi  Notice, 

SUMMUWV:  We  have  d^terminerf  diat 
digital  readout  fDROJ  systems  from 
Japan  are  being,  or  are  Rkefyto  be,  sotd 
in  the  United  States  at  less  than  fair 
value.  The  U.S.  International  Trade 
Commission  (FTC)  will  determine,  wthin 
45  days  of  tlw  poblicatian  of  thi»  notice. 
whether  these  imports  are  ■utseriany 
injuring,  or  are  tiveateninf  mattrial 
injury  to.  a  United  States  m^stry. 
EFFECnvs  DATE  November  28,  t96& 
FOR  FURTHER  INFORMATION  COtrTACT: 
Contact  Raymond  Busen  or  Louis  Apple. 
Office  of  Antidumping  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14tk  Street  and 
Constitution  Avenue*  NW.,  Washington, 
DC  20230,  telephone.  (202)  377-3464  or 
377-178* 
SUPM.EIIENTARY  HiFORIMnOIC 

Final  Determination 

We  have  deterratned  that  DRO 
systems  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  linked  States  at 
less  than  fair  value,  aa  provided  in 
section  735Ca]  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.SXL  1673(al]  (the  Act), 
the  estimated  weighted-average  margins 
are  shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  September  2. 1988,  we  n»ade  an 
affirmative  preliminary  determination 
(53  FR  35222.  September  12. 1988).  The 
following  events  have  occurred  since  the 
publication  of  that  notice. 

The  qtiestionnaiie  responses  from 
Mitutoyo  Manufacturing  Ca  Ltd. 
(Mitutoyo)  were  vertfied  in  Japan 
between  September  12  and  September 
21,  and  in  the  United  States  from 
September  21  to  September  23. 198a 

The  questionnaire  responses  from 
Sony  Magnescale,  Inc.  (Magnescale) 
were  verified  in  Japan  from  September 
12  to  September  20. 1988. 

On  October  17, 1988  the  Department 
held  a  public  hearing.  Interested  parties 
also  submitted  comments  for  the  record 
in  their  pre-hearing  briefs  of  October  7 
and  11. 1988,  and  in  their  post-hearing 
briefs  of  October  24  and  25. 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  intTnifinaml  kanfiOBUcd  system  of 
custom*  MBtBciatie.  Ob  yaammy  % 

1989,  the  U.S.  tariff  schedales  mXt  be 
fully  comrertefd  tw  lite  Hdrmamzed  Tariff 
Schedufe  (HTSl  and  aff  menJiajHilse 
entered  or  withdrawn  from  warehouse 
for  consuB^tioa  oa  or  after  thia  date 
will  be  classified  solely  according  to  the 
liTS  item  noabertsV  Uabi  tbst  tisM^ 
however,  the  Dupaitaimt  will  be 
providing^  both  lh«  appropriale  Tariff 
Schedule  of  the  United  States  Annotated 
(TSUSA)  item  nnmbeits)  and  the 
appropriate  HTS  item  Buasfaetf*)  with  its 
product  descriptieas.  As  with  the 
TSUSA.  the  HTS  itcn  auasfacrs  ate 
provided  for  conveaicnce  and  castoma 
purposes.  The  wntten  dcaenptioik 
remains  dispoeiAi've  aa  to  the  aceye  of 
the  product  cowaage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTTS  item 
number(s)  as  weil  as  the  TSUSA  Hera 
number(s>  m  all  petitions  Qted  with  the 
Department  thnnigh  the  aid  of  this  year. 
A  reference  copy  of  the  KTS  is  available 
for  consuItatioB  in  the  Central  Records 
Unit,  Room  8-009;  US.  Departaient  of 
Commerce.  14th  Street  aad  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
Additionally,  ail  LLS.  Costoais  offices 
have  reference  copies,  and  petitioners 
may  contact  the  iaiport  specialist  at 
their  local  customs  office  to  consult  the 
schedule. 

The  products  are  currently  provided 
for  in  item  710.8060  of  die  TSUSA  and 
are  classifiable  under  subheading 
9031.80.0080  of  the  HTS. 

The  products  covered  by  this 
investigation  are  digital  readout  (DRO) 
systems,  whether  assembled  or 
unassembled.  An  unassembled  DRO 
system  is  a  console  and  a  transducer 
(glass  scale,  ma^etic,  rotary  encoder, 
but  not  laser),  and  parts  thereof,  that 
can  be  used  in  DRO  systems,  which  are 
imported  into  the  United  States  either 
togedier  or  separately. 

Computerized  numeric  control  (CNC) 
systems  and  consoles  and  transducers 
specifically  designed  for  use  in  CNC 
systems  are  not  included  in  the  scope  of 
this  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  DRO 
systems  from  Japan  in  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  market  value.  In  accordance 
with  section  776(c)  of  the  Act.  for  those 
sales  by  Mitutoyo  that  involve  further 
manufacturing  in  the  United  States,  we 
used  the  best  information  available 
because  Mitutoyo  failed  to  respond  to 
section  D  of  our  questionnaire  (cost  of 
production  information).  In  such  cases  it 
is  our  policy  to  assign  to  the  non- 


replying  company  th&  highei  of  (1  \  the 
highest  margin  indicated  in  the  petition: 
or.  (2)  the  hijghesf  weighted-avgraeg 
margin  found  for  any  company  that  did 
respond  to  tfie  questionnaire'.  Foirowing 
this  policy,  for  this  finat  (fcteiuiinatiui. 
we  have  assigned  llitatayo  tkehi^pst 
mar^n  indicated  in  the  petition  for  sales 
that  invohre  further  manufecttnv  ih  the 
United  States. 

VirtuaiLy  all  of  the  tespoodents'  sales 
to  the  United  States  were  used  for  such 
or  similar  eompaxisons. 

The  period  of  ia»TS>igHtina  far  DRO 
systems  and  sohasaemblies  bom  Japan 
was  September  23. 1987  through  March 
20, 198a  for  Mitutoyo  and  October  V 
1987  through  March  31..  1:988  for 
Magnescale. 

Umted  Slates  Priea 

Except  as  noted  above  for  sales  that 
involve  further  manufacture  in  the 
United  States,  we  based  Um'ted  States 
price  for  Mitutoyo  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  since  die  fnrst  safe  to 
an  unrelated  customer  was  made  after 
importation.  We  calculated  ESP  based 
on  packed,  ex-warehouse  or  delivered 
prices  to  unrelated  purchasers  in  die 
United  States.  We  made  deductions, 
where  appropriate,  for  forei^  inland 
freight  and  insurance,  foreign  brokerage 
and  handling  charges,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S. 
brokerage  and  handling  charges,  U.S. 
inland  freight,  discounts,  credit, 
technical,  warranty,  and  adverttsing 
expenses,  and  other  U.S.  sellmg 
expenses  pursuant  to  section  772(eJ(2)  of 
the  Act. 

For  all  sales  by  Magnescale,  we  based 
United  States  price  on  purchase  price 
because  the  merchandise  was  sold  to  an 
unrelated  U.S.  purchaser  prior  to  its 
importation.  We  calculated  purchase 
price  based  on  CEF.  packed  prices.  We 
made  deductions  for  foreign  inland 
freight  and  insurance,  foreign  brokerage 
and  handling,  ocean  or  air  freight,  and 
insurance. 

Foreign  Market  Vahie 

Except  as  noted  above  for  sales  that 
involve  further  manufacture  in  the 
United  States,  we  calculated  foreign 
market  value  for  Mitutosro  based  on 
packed,  delivered  prices  to  unrelated 
purchasers  in  Japan.  We  made 
deductions,  where  appropriate,  for 
inland  freight  and  insurance,  installation 
charges,  discounts  and  rebates,  and 
credit,  technical,  warranty  and 
advertising  expenses.  We  deducted 
indirect  selling  expenses  incurred  on 
home  market  sales  up  to  the  amount  of 


indirect  selling  expenses  incurred  on 
sales  in  the  U.S.  market,  in  accordance 
with  S  353.15(c)  of  our  regulations.  In 
accordance  with  S  353.16  of  our 
regulations,  where  there  was  no 
identical  product  in  the  home  market 
with  which  to  compare  a  product  in  the 
United  States,  we  made  adjustments  to 
the  foreign  market  value  of  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise. 

For  sales  by  Magnescale.  we 
calculated  foreign  market  value  based 
on  packed,  delivered  prices  to  unrelated 
purchasers  in  Japan.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  insurance, 
discounts,  and  rebates.  In  accordance 
with  §  353.15  of  our  regulations,  we 
made  adjustments  for  differences  in 
circumstances  of  sale  for  credit, 
warranty,  and  advertising  expenses.  In 
accordance  with  §  353.16  of  our 
regulations,  where  there  was  no 
identical  product  in  the  home  market 
with  which  to  compare  a  product  in  the 
United  States,  we  made  adjustments  to 
the  foreign  market  value  of  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise. 

For  both  respondents,  in  order  to 
adjust  for  differences  in  packing 
between  the  two  markets,  we  deducted 
home  market  packing  costs  from  foreign 
market  value  and  added  U.S.  packing 
costs. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
sale,  in  accordance  with  §  353.56(a)(1)  of 
the  Commerce  Regulations.  For 
comparisons  involving  exporter's  sales 
price  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondents. 


Interested  Party  Comments 

General  Comments 
Comment  1 

Anilam  argues  that  it  has  standing  to 
file  a  petition  that  includes  transducers 
because:  (1)  It  is  a  wholesaler  of  U.S.- 
made  rotary  encoders  used  in  some 
types  of  transducers:  (2)  it  produces  and 
sells  parts  for  rack  and  pinion 
transducers;  (3)  it  is  a  wholesaler  of  U.S. 
and  foreign-made  transducers;  (4)  it 
assembled  transducers  in  the  United 
States  either  exclusively  from  U.S. 
components  or  from  foreign  components 
that  have  been  designed  by  Anilam;  and 
(5)  it  holds  patents  on  linear  tape 
transducers. 

Mitutoyo  argues  that  Anilam  lacks 
standing  regarding  transducers  because 
it  has  not  shown  sufficient  evidence  that 
it  produces  transducers  or  that  it  is  a 
wholesaler  of  U.S.-made  transducers. 

Mitutoyo  notes  that  although  Anilam 
may  sell  U.S.-made  rotary  encoders, 
these  encoders  are  merely  components 
of  transducers;  they  are  not  a  like 
product.  Even  if  rotary  encoders  were  a 
like  product,  they  are  not  used  in  the 
tj'pes  of  transducers  covered  by  this 
investigation. 

Mitutoyo  also  argues  that  Anilam's 
assertion  that  it  has  standing  because  it 
is  a  wholesaler  of  transducers  is  without 
merit.  Mitutoyo  claims  that  Anilam  has 
shown  no  evidence  that  it  is  a 
wholesaler  of  U.S.-made  transducers. 
Rather  it  sells  imported  transducers,  and 
the  antidumping  law  is  not  designed  to 
protect  one  importer  from  injury  by 
another  importer. 

Concerning  those  transducers  that 
Anilam  claims  it  assembled.  Mitutoyo 
argues  that  Anilam  has  provided  no 
evidence  on  the  record  concerning  the 
quantities  assembled  and  sold.  Anilam 
might  be  assembling  only  one  or  two 
transducers  per  year.  Nor  has  Anilam 
shown  it  does  anything  more  than  "snap 
together"  foreign  components  with  little 
U.S.  value  added.  Finally,  Mitutoyo 
argues  that  holding  patents  or 
proprietary  rights  on  certain  products 
only  shows  that  Anilam  has  designed 
and  engineered  a  product;  it  does  not 
show  that  it  is  a  manufacturer  or 
wholesaler  of  the  product. 

DOC  Position 

Although  Anilam  imports  a  significant 
proportion  of  the  transducers  it  sells,  it 
also  operates  as  a  wholesaler  of  some 
U.S.-made  transducers.  Section  771(9)(C) 
of  the  Act  includes  wholesalers  of  a  like 
product  in  the  definition  of  an  interested 
party. 

Other  than  Mitutoyo.  which  produces 
a  small  number  of  transducers  in  the 


United  States,  no  manufacturer  or 
wholesaler  of  U.S.-made  transducers 
has  questioned  Anilam's  standing  to  file 
this  petition  on  behalf  of  the  U.S. 
industry.  In  fact,  one  U.S.  producer 
submitted  a  letter  in  support  of  the 
petition. 

Based  on  these  factors,  we  conclude 
Anilam  has  standing  to  file  an 
antidumping  duty  petition  on  DRO 
systems,  including  transducers  and 
consoles  that  can  be  used  in  DRO 
systems. 

Comment  2 

Anilam  argues  that  the  scope  of  the 
investigation  as  it  was  described  in  the 
Department's  preliminary  determination 
properly  defines  what  products  are 
covered  by  this  investigation.  It  points 
out  that  the  products  facing  unfair 
competition  from  the  Japanese  are  DRO 
systems.  Focusing  on  only  the  sales  of 
the  separate  components  in  DRO 
systems  ignores  the  reality  of  the  DRO 
market.  Respondents'  claims  that  they 
do  not  sell  DRO  systems  are  simply 
false.  Anilam  argues  that  the 
respondents  clearly  import  transducers 
and  consoles,  and  these  two  products 
almost  always  end  up  as  DRO  systems 
in  the  hands  of  the  final  purchaser.  To 
claim  that  these  components  do  not 
make  up  DRO  systems  simply  because 
they  are  imported  or  invoiced  as 
separate  components  is  disingenuous. 
The  ITC  has  already  preliminarily 
determined  that  imports  of  DRO  systems 
are  injuring  a  U.S.  industry,  so  there 
must  be  sales  of  DRO  systems.  In 
addition,  Anilam  notes  that  almost  all 
systems  consist  of  components  made  by 
the  same  company.  It  is  difficult  and 
expensive  to  use  one  company's 
transducers  with  another  company's 
consoles.  Because  it  is  difficult  to  mix 
components  from  various  companies,  it 
makes  sense  to  consider  these 
components  together  as  a  DRO  system. 

Anilam  contends  that  its  DRO 
systems  compete  with  imported  DRO 
systems.  Therefore,  unless  an  importer 
can  demonstrate  that  the  components  it 
imports  do  not  end  up  in  a  DRO  system, 
they  must  be  covered  by  this 
investigation.  Otherwise  the 
Department's  determination  will  do  little 
to  offset  the  unfair  competition  Anilam 
faces.  Anilam  argues  that  even  the 
respondents  agree  all  consoles  end  up  in 
DRO  systems.  With  regard  to 
transducers,  despite  the  claims  of  the 
respondents,  almost  all  fransducers  end 
up  in  DRO  systems.  If  a  transducer  is 
used  for  some  other  purpose,  the 
importers  can  certify  this  to  Customs. 
Anilam  argues  that  Customs  could 
easily  implement  a  program  that  would 
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exempt  from  dumptny  duties  those 
transducers  that  importers  eertify  are 
not  destined  for  use  in  DRO  systems. 

Magnescale  argues  tfiat  its 
transducers  can  be  used  for  CNC 
systems  and  other  applications  as  wet! 
as  for  DRO  systems.  Therefore,  it  has  no 
way  of  knowing  wfaetbci  tfaey  are 
destined  for  use  in  a  IHtO  system.  It 
certainly  does  not  import  tfacm  as  MtO 
systems.  They  are  inqwrted  and  scdd.  at 
least  initially,  as  separate  Goa^ienmts. 
In  addition,  Magnescale  does  not 
produce  mounting  brackets,  which  are 
an  essential  part  of  DRO  systems. 
Finally,  although  its  advertisements  may 
mention  DRO  systems,  they  in  fact 
describe  components  tiiat  are  aoid 
separately,  eves  though  ^ey  may 
eventually  be  used  in  a  DRO  system. 
Based  on  this  informatian,  Magnescale 
argues  it  is  ciear  that  its  transducers  are 
not  "destined  for  use  in  a  DRO  system 
and  imported  into  the  U.S.  for  assesnbly 
and  sale  as  a  DRO  system."  Therefore, 
they  are  dearly  not  covered  by  the 
scope  of  this  investigatioB. 

Mitutoyo  also  argaes  that  it  does  not 
import  or  sell  DRO  systems.  In  addition, 
it  argues  that  this  investigation  did  not 
look  at  systems,  in  part  because  it  did 
not  investigate  brackets,  an  integral  part 
of  DRO  systems.  Further,  Mitutoyo 
argues  that  it  competes  with  Anilam  at  a 
level  of  trade  where  components,  rather 
than  systems,  are  sold. 

Futaba  Corporation  Inc.  (Futaba) 
argues  that  since  there  are  transducers 
that  may  be  used  for  purposes  other 
than  in  DRO  systems,  the  scope  should 
be  limited  specifically  to  those 
transducers  assembled  into  a  DRO 
system.  Futaba  argues  that  the 
Department  should  make  this  explicit  in 
its  scope  descrijTtion.  In  particular,  it 
argues  that  die  scope  should  specirically 
state  that  CNC  systems  and  CNC 
transducers  are  not  covered  by  this 
investigation. 

DOC  Position 

Although  some  transducers  may  be 
used  in  both  CNC  systems  and  DRO 
systems,  CNC  transducers  are  ahnost 
always  specialized  instruments  that 
would  not  be  used  in  DRO  systems. 
With  the  exception  of  transducers  used 
in  CNC  systems,  the  respondents  have 
not  shown  any  other  significant  use  for 
the  transducers  or  conM>ics  covered  by 
this  investigation  except  in  DRO 
systems.  Therefore,  whether  or  not  the 
importer  of  transducers  or  consoles 
knows  with  abaohile  certainty  that  these 
components  will  end  «p  in  DRO 
systems,  in  fact,  they  almost  certainly 
will. 

We  are  including  all  transducers  or 
consoles  that  can  be  used  in  DRO 


systems  in  the  scope  of  this 
investigation.  Only  transducers 
designed  specifically  for  use  in  CNC 
systems  are  excluded. 

Magnescale  Comment  1 

Magnescale  argues  that  the 
Department  ignored  differences  in  level 
of  trade  by  ioclu&ng  in  its  calculatioa  of 
foreign  market  value  Magnescale's  home 
market  sales  to  all  Levels  of  trade, 
including  retailers  and  end-users. 
Magnescale  states  that  its  U.S.  sales  are 
all  to  a  pre-wholcsaler  and  should  only 
be  compared  to  home  ourket  sales  to 
machine  tool  buiideis  and  possibly  to  its 
sales  to  wholesalers. 

DOC  Position 

Further  analysis  of  Magnescale's 
home  market  sales  practices  indicates 
that  price  distinctions  exist  between  the 
various  home  market  purchasers.  The 
vast  majority  of  sales  to  retailers  and 
end-users  were  at  a  higher  price  than 
were  sales  to  machine  tool  builders  and 
wholesalers.  Therefore,  in  accordance 
with  i  353.19  of  Commerce's  regulations, 
we  have  included  in  our  calculation  of 
foreign  market  value  only  those  sales  to 
machine  tool  builders  and  wholesalers. 

Magnescale  Comment  2 

Magnescale  argues  that  the 
Department  erred  in  its  calculation  of 
U.S.  credit  expenses  when  it  used,  as 
best  information  available.  Mitutoyo's 
U.S.  borrowing  rate  to  calculate 
Magnescale's  post-shipment  credit 
expenses.  Magnescale  states  that  it  did 
not  provide  financing  information  for 
U.S.  sales  because  it  did  not  borrow  in 
the  United  States  during  the  period  of 
investigation.  The  proper  rate  for 
imputed  credit  expenses  to  account  for 
the  time  between  shipment  date  and 
payment  date  should  be  computed  using 
Magnescale's  home  market  borrowing 
rate  because  financing  charges  on  sales 
to  the  United  States  were  incurred  in 
Japan. 

DOC  Position 

We  have  recaknilated  U.Sw  credit  costs 
using  Magnescale's  verified  home 
market  borrowing  rate  during  the  period 
of  investigation. 

Magnescale  Comment  3 

Magnescale  argues  that  the 
Department  should  not  have  inchided 
replacement  parts  sales  in  its  analysis 
because  parts  for  repair  or  replacement 
purposes  are  not  subject  to  this 
investigation.  Magnescale  states  that  it 
has  no  reason  to  import  parts  other  than 
for  replacement  purposes  because  it 
does  not  manufacture  DRO  consoles  in 
the  United  States. 


DOC  Position 

The  Scope  of  this  investigation  has. 
from  the  beginning,  specifically  included 
parts  of  DRO  systems  and  their 
subassemblies.  No  exception  has  been 
made  for  replacement  parts.  Therefore, 
we  have  used  sales  of  replacement  parts 
in  calculating  dumping  margins. 

Magnescale  Commcal  4 

Magnescale  argues  that  the 
Department  erred  when  it  disallowed 
certain  variable  home  market  seffing 
expenses  snch  as  salesmen's  traveling, 
meeting  and  entertainment  expenses 
which  were  related  to  p€»«l-s»le 
servicing  activifies.  Ms^iescale  argues 
that  an  adjustment  sho^  be  aJOowed 
for  variable  selhog  and  post-sale 
servicing  expenses  which  have  a  (fired 
correlotian  or  bear  a  direct  relatioaship 
to.  and  fluctuate  with,  the  level  of  seUing 
activity  and/or  volome  of  saleSk 

DOC  Position 

Respondent  has  claimed  that  the 
expenses  fluctuated  with  sales  activity, 
but  has  not  actually  esUblished  this  ia 
its  submissionfi.  Mere  fluctuations  of 
certain  expenses  do  not  indicate 
conclusively  that  such  expenses  were 
incurred  for  a  certain  amount  of 
increase  in  sales  volume.  We  cannot 
regard  as  a  direct  selling  expense  an 
increase  in  certain  expenses  that  may 
not  bear  a  direct  relationship  to  the 
sales  in  question.  Magnescale  has 
submitted  no  information  showing  sncft 
direct  relationship. 

Mitutoyo  Comment  1 

Mitutoyo  objects  to  the  Department's 
inclusi<Hi  of  costs  incurred  by  Mitutoyo's 
Japanese  export  division  for  exporting 
merchandise  to  the  United  States  on  the 
grounds  that  there  is  no  statutory  basis 
for  deducting  these  expenses  when 
calculating  Mitutoyo's  exporter's  sales 
price.  If  Commerce  decides  that  it  has 
the  authority  to  make  the  deduction, 
Mitutoyo  argues  that  the  Department 
should  disregard  the  deduction  because 
of  its  insignificant  size. 

DOC  Position 

The  costs  Mitutoyo  describes  are 
clearly  related  to  its  sales  to  the  United 
States.  As  such,  the  Department  has 
authority  to  deduct  these  costs  from  the 
exporter's  sales  price  under  section 
772(d)(2l(A)  of  the  Act. 

Although  the  Department  may 
disregard  insignificant  adjustments,  in 
this  case,  where  these  costs  were 
already  included  in  the  computer  data 
which  were  submitted  by  Mitutoyo 
which  were  used  to  calculate  dumping 


margins,  the  Department  has  included 
these  deductions  in  its  calculations. 

Mitutoyo  Comment  2 

Mitutoyo  objects  to  the  deduction  of 
imputed  inventory  carrying  costs  for 
U.S.  sales  on  the  basis  that  such  costs 
are  imputed,  or  hypothetical,  rather  than 
actual  costs.  Mitutoyo  argues  that 
section  772(e)(2)  of  the  Act  explicitly 
requires  the  deductible  expenses  to  be 
one  which  is  "incurred."  "Therefore,  the 
Department  has  no  authority  to  deduct 
imputed  inventory  carrying  costs  in  its 
exporter's  sales  price  calculation. 
Mitutoyo  further  argues  that  if  the 
Department  continues  to  treat  imputed 
carrying  costs  as  an  expense,  it  should 
be  treated  as  an  indirect  expense  in  the 
exporter's  sales  price  calculation  and 
included  in  the  exporter's  sales  price 
offset  adjustment  cap  as  prescribed  by 
Commerce  regulation  353.15(c). 

DOC  Position 

In  accordance  with  section  353.15(c) 
of  Commerce's  regulations,  we  consider 
inventory  carrying  costs  to  be  an 
indirect  selling  expense  and  included  it 
in  the  exporter's  sales  price  offset 
adjustment  cap.  This  practice  has  been 
approved  by  the  Court  of  International 
Trade.  See  Silver  Reed  et  al.  v.  United 
States  et  ai.  Slip  Op.  8&-5  (January  12. 
1988). 

Mitutoyo  Comment  3 

Mitutoyo  argues  that  the  parts  it 
imports  to  be  assembled  into 
transducers  at  its  Plymouth,  Michigan 
plant  should  not  be  included  in  the 
scope  of  the  investigation.  It  contends 
that  Anilam  does  not  manufacture  parts 
and,  therefore,  does  not  have  standing 
to  file  a  petition  on  parts.  Secondly,  the 
Department  has  only  included  parts  in 
the  scope  of  an  investigation  where 
parts  are  so  far  advanced  in  production 
that  they  really  constitute  an  unfinished 
version  of  the  finished  product.  This  is 
not  the  case  here,  where  there  is  very 
significant  value  added  by  Mitutoyo  to 
the  imported  parts  in  the  process  of 
making  a  finished  transducer. 

DOC  Position 

Mitutoyo  did  not  respond  to  our 
questionnaire  concerning  transducer 
parts  it  imports  into  the  United  States. 
Without  this  information,  we  have  no 
way  of  knowing  the  nature  or  value  of 
these  parts  and.  thus,  cannot  determine 
whether  they  are  simply  unassembled 
transducers  needing  little  further 
processing  or  are  instead  relatively 
minor  parts  in  what  is  essentially  a  U.S.- 
manufactured  product.  Until  we  can 
resolve  this  issue  in  an  administrative 
review,  we  intend  to  cover  all 


transducer  parts  imported  by  Mitutoyo 
in  the  scope  of  this  investigation. 

Mitutoyo  Comment  4 

Mitutoyo  objects  to  the  Department 
accepting  new  information  submitted  in 
Anilam's  post-hearing  brief.  Mitutoyo 
claims  that  accepting  this  information  at 
this  late  date  violates  the  Department's 
practice  and  deprives  Mitutoyo  of  the 
opportunity  to  refute  the  information 
contained  therein. 

DOC  Position 

We  did  not  consider  the  new 
information  submitted  in  the  petitioner's 
post-hearing  brief  in  making  this  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  DRO  systems 
from  Japan  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  September  12, 
1988,  the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Register.  "The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  margins  are  as 
follows: 


Manufacturer/producer/exporter 


Mitutoyo  Manufacturing  Co.,  Ltd 

Sony  Magnescale,  Inc 

AUOttws 


WeigWed- 
average 

margin 
percentage 


55.50 
38.53 
51.03 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  suspension  of 
liquidation  will  be  refunded.  However,  if 
the  ITC  determines  that  such  an  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumpting  duty  on  DRO  systems  from 
Japan  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
entered  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 


which  the  foreign  market  value  exceeds 
the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
)an  W.  Maraa. 

Assistant  Secretary  for  Import 

Administration. 

November  18. 1968. 

(FR  Doc.  88-27362  Filed  11-25-88;  8:45  am) 

BILUNG  CODE  361<M)S-M 


Minortty  Bushiess  Development 
Agency 

Business  Development  Center 
Applications;  Mayaquez,  Puerto  Rico 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $184,260  in 
Federal  funds  and  a  minimum  of  $31,516 
in  non-Federal  contributions  for  the 
budget  period  May  1, 1989  to  April  30, 
1990.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Mayaquez.  Puerto  Rico 
SMSA  geographic  ser\'ice  area. . 

The  fiuiding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  education  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
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points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  S50  per  hour,  MBDCs 
will  charge  client  fees  of  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
S500.000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  December  ,10. 1988.  Applications  must 
be  postmarked  on  or  before  December 
30, 1988. 

ADDRESS:  New  York  Regional  office. 
Minority  Business  Development  Agency 
Jacob  K.  Javits  Federal  Building.  Room 
3720,  New  York,  New  York  10278,  Area 
Code /Telephone  Number  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  A.  Sanchez.  Regional  Director, 
New  York  Regional  Office.  (212)  264- 
3262. 
SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catdlog  of  Federal  Domestic  Assistance). 
Gina  A.  Sanches. 
Regional  Director.  New  York  Regional  Office. 

Date.  November  21, 1988. 

[PR  Doc.  88-27291  Filed  11-25-88;  8:45  am) 
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The  National  Technical  Information 
Service 


Intent  To  Grant  Exclusive  Patent 
License;  Eli  Lilly  &  Co. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Eli  Lilly 
and  Company,  having  a  place  of 
business  in  Indianapolis  IN,  an 
exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  Serial  Number  7-165.173. 
"New  Water  Soluble  Antineoplastic 
Derivatives  of  Taxol".  The  patent  rights 
in  this  invention  will  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  (703) 
487-4650  or  by  writing  to  the  Order 
Department.  NTIS,  5285  Port  Royal 
Road,  Springfield.  VA  22161. 
Douglas  ].  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[PR  Doc.  88-27370  Filed  11-25-88:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  and  Amendment  of 
Import  Limits  for  Certain  Cotton  and 
Man-Made  Fiber,  Textile  Products 
Produced  or  Manufactured  in  Pakistan 

November  22, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

and  increasing  limits. 

EFFECTIVE  DATE:  November  30, 1988. 


Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 


FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

Governments  of  the  United  States  and 
Pakistan  agreed  to  convert  the  current 
minimum  consultation  level  for  Category 
229  to  a  designated  consultation  level. 
CITA  is  establishing  a  limit  at  the 
designated  level.  In  addition,  the  limit 
for  Category  350  is  being  increased  for 
the  1988  agreement  year  only. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745.  published 
on  December  16. 1987).  Also  see  53  FR 
51,  published  on  January  4. 1983, 

The  letter  of  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

November  22, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  period 
which  began  on  January  1, 1988  and  extends 
through  December  31, 1988. 

Effective  on  November  30, 1988.  the 
directive  of  December  30, 1987  is  being 
amended  further  to  establish  a  limit  of 
675,676  pounds  for  Category  229  in  Group  III. 
The  current  limit  for  Category  350  in  Group  II 
is  being  increase^  to  30.000  dozen. 

Textile  products  in  Category  229  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1988  shall  not  be  subject  to  this 
directive. 


Textile  products  in  Category  229  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

You  are  directed  to  charge  377,429  pounds 
to  the  limit  established  in  this  directive  for 
Category  229.  These  charges  are  for  goods 
imported  during  the  period  January  1. 1988 
through  September  18, 1988. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-27318  Filed  11-25-88;  8:45  am) 
BILLING  CODE  SSIO-OR-M 


Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

November  22, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  November  30, 1988. 

Authority:  E.\ecutive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jermifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
curent  limits  for  Groups  I.  II  and  III,  and 
certain  sublevels  within  the  groups,  are 
being  increased,  variously,  for  carryover 
and  swing. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  IG, 
1987).  Also  see  53  FR  62,  published  on 
January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

November  22, 1938. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
DC.  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  period  which  began  on 
January  1, 1988- and  extends  through 
December  31, 1988. 

Effective  on  November  30, 1988,  the 
directive  of  December  30, 1987  is  being 
amended  to  adjust  the  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement  of 
November  18, 1982.  as  amended  and 
extended: 


Category 


Group  I:  200-227,  229, 
300-317.  326.  360- 
369.  400,  410,  414, 
464-469,  600-629  and 
665-670,  as  a  group 
Sublevels  m  Group  I: 

200 

219 

229-F' 

301 _ 

313 

315 

360 

361 

363 

369-L' 

604 

619/620 

625/626/627/628/ 
629 

669-P* 

669-T» 

670-H* 

670-F' 

Group  II:  239,  330-354, 
359.  431-448,  459, 
630-654  and  659,  as 
a  group. 
Sublevels  in  Group  II: 

239 

336 

337 

350 

351 

352 _ 

353/354/653/654 

359-H* 

433 

434 

435 

436 „. 

438 


Adjusted  l2-rTK>ntti 
limit ' 


Category 


661,470,547  square 
yards  equivalent 


1,258.320  pounds 
20.466,573  square  yards. 
1,137,463  pounds. 
434,998  pounds. 
71 .940,768  square  yards. 
25.947.673  square  yards. 
858,800  numliers. 
1,157,255  numbers. 
12,857.802  numbers 
2,571 ,485  pounds. 
505.000  pounds. 
10  997,299  square  yards. 
16,085.099  square  yards. 

571,362  pounds. 
1,857.045  pounds 
34.024.250  pounds 
4,034.384  pounds. 
971.840,385  square 
yards  equivalent. 


5,435,565  pounds 
89.681  dozen. 
149,796  dozen. 
102,974  dozen 
355.895  dozea 
985,220  dozen. 
238,728  dozen. 
4,350,639  pounds 
13,614  dozen. 
9,578  dozen. 
21,841  dozen 
4,528  dozen. 
36,642  dozen  I 


440 

442 

443 

444 

445/446 

447/448 

631 _ 

632 

633/634/635 


636 

637. 

640. 


641. 


643 

644 „.... 

645/646 

649 

650 _ _. 

651 

652 

659-B  '  > „... 

659-C'» -.... 

659-H'» _„ 

659-S  •♦  „ .... 

Group  III:  831-644  and 
846-859,  as  a  group 
Levels  rwt  in  a  group: 

845 

870 


Adjusted  12-tTx>ntri 

iKTMt  ' 


10.406  dozen. 

40.517  dozen. 

50,918  numtjers 

191,881  numt>ers. 

130.771  dozen. 

17,858  dozen 

4,399.020  dozen  pairs 

4.768.473  dozen  pairs 

1.582.349  dozen  of 
whictt  r>of  more  tfian 
1 ,056.576  dozen  shall 
be  9\  Categones  633/ 
654  arxj  not  more  ttian 
763.126  dozen  shall 
t«  m  Category  635. 

360.467  dozen. 

376.576  dozen. 

3.436.902  dozen  of 
wtwch  not  more  than 
1 ,751 ,493  dozen  shall 
t>e  in  Category  640- 
Y». 

763,420  dozen  ot  which 
not  rrxxe  than  267,198 
dozen  shaii  be  in 
Category  64l-Y'». 

581.881  numbers. 

2.211.639  numbers. 

4.106.025  dozen. 

699,365  dozen. 

51.276  dozen 

446.319  dozen. 

1,544.796  dozen. 

1,614,575  pounds. 

1,189,927  pounds. 

5.361.150  pounds. 

4.559.141  pounds. 

9.339.104  square  yards 
equivalent 

854.425  dozen 
5.415.896  pounds 


only  TSUSA  nunWers 

only  TSUSA  numbers 

only  TSUSA  numt)ers 

only  TSUSA  numbers 

only  TSUSA  numbers 


■  Ttie  limits  luve  rrat  been  adiusted  to  account  for 
any  imports  exported  aftei  December  31,  1987. 

'In  Category  229-f.  of>ly  TSUSA  numbers 
355.3500.  355.4520  and  355.4530. 

'In  Category  369-L.  onty  TSUSA  numbers 
706  3210.  706  3650  ana  706.4111. 

•In  Category  669-P.  only  TSUSA  numbers 
385.5300. 

» In    Category    669-T. 
386.1105  and  389.6210. 

•  In    Category    670-H. 
706  3405  and  706.4125. 

'  In    Category    670-F. 
706  3425  and  706  3900. 

•  In     Category     359-H. 
702.0600  and  702  1200. 

» In     Category    640-Y. 
381.3132,  381  3142.  381.3152.  381.9535,  381.9547, 
381.9550  and  364  2306. 

'"In  Category  641 -Y,  onty  TSUSA  numbers 
384.2302.  3845304,  384.2307.  384.9110  and 
384.9120. 

' '  In  Category  659-B,  only  TSUSA  numbers 
384  1815  and  384.8022. 

'«ln  Category  659-C,  ootv  TSUSA  numbers 
381.3325.  381  9805.  384.2205.  384.2530.  384  8606, 
384  8607  and  384.9310. 

■■'•In  Category  659-H,  only  TSUSA  numbers 
703.0510,  703.0520,  703.0530,  703.0540.  703.0650, 
7030560,  703  1000,  703.1610,  703.1620,  703.1630, 
703.1640  and  703  1650. 

'♦In  Category  659-S,  only  TSUSA  numbers 
381.2340.  381.3170,  381.9100,  381.9570,  384,1700, 
384.2339,  384.8300,  384  8400  and  384.9353. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 
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Sincerely. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementalion 

of  Textile  Agreements. 

[FR  Doc.  8»-27319  Filed  11-25-68:  8:45  dm) 

BILLING  CODE  3510-OB-M 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1989  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  December  26, 1988. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  19,  September  2  and  September 
16, 1988,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (53  FR 
31735,  34140  and  36091)  of  proposed 
additions  to  Procurement  List  1989. 
November  15. 1988  (53  FR  46018). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodities  and  provide 
the  services  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 1  certify  that  the 
following  actions  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 


Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1989: 

Commodities 

Frame,  Picture 

7105-01-282-0630     71105-01-282-0631 
7105-01-282-0632     7105-01-282-0633 

Slacks,  Women's 

8410-01-029-6690  8410-00-591-1165 

8410-00-591-1181  8410-00-591-1182 

8410-00-591-1185  8410-00-591-1186 

8410-00-591-1188  8410-00-591-1189 

8410-00-591-1191  8410-00-591-1196 

8410-00-591-1197  8410-00-591-1201 

8410-00-591-1202  8410-00-591-1203 

8410-00-591-1204  8410-00-591-1205 

8410-00-591-1206  8410-00-591-1215 

8410-00-591-1217  8410-00-591-1228 

8410-00-591-1232  8410-00-591-1233 

8410-00-591-1234  8410-00-591-1235 

8410-00-591-1236  8410-00-591-1237 

8410-00-591-1238  8410-00-591-1239 

8410-00-591-1248  8410-00-591-1251 

8410-00-591-1261  8410-00-591-1263 

8410-00-591-1290  8410-00-591-1292 

8410-00-591-1293  8410-00-591-1300 

8410-00-591-1311  8410-00-591-1320 

8410-00-591-1337  8410-00-591-1352 

8410-00-591-1357  8410-00-591-1358 

Services 

File  Maintenance,  U.S.  Department  of 
the  Treasury,  Bureau  of  Public  Debt, 
Parkersburg,  West  Virginia 

Janitorial/Custodial,  U.S.  Courthouse, 
300  Ala  Moana  Bulevard,  Honolulu, 
Hawaii 

Janitorial/Custodial,  Lexington  Blue 
Grass  Army  Depot  at  the  following 
locations:  Lexington  Activity,  Avon. 
Kentucky,  Blue  Grass  Activity, 
Richmond,  Kentucky 

Beverly  L.  Milkman. 

Executive  Director. 

(FR  Doc.  88-27314  Filed  11-25-88;  8:45  am] 

BILLING  COOE  M20-33-M 


Procurement  List  1989;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 

proposals  to  add  to  Procurement  List 

1989  commodities  to  be  produced  and 

services  to  be  provided  by  workshops 

for  the  blind  and  other  severely 

handicapped. 

date:  Comments  must  be  received  on  or 

before  December  27. 1988. 

ADDRESS:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 


Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1989,  November  15, 
1988  (53  FR  46018). 

Commodities 

Inking  Pad 

7510-00-224-7676     7510-00-526-1741 
7510-00-526-1742 

Services 

Grounds  Maintenance,  Air  Route  Traffic 
Control  Center,  Auburn.  Washington 

Grounds  Maintenance  and  Sprinkler 
System  Maintenance.  Building  6459, 
Edwards  Air  Force  Base,  California 

Janitorial/Custodial,  Commissary  Store, 
Naval  Air  Station,  Pensacola,  Florida 

Janitorial/Custodial,  Social  Security 
Administration,  Operations  Building. 
Third  and  Fourth  Floors,  6401  Security 
Boulevard,  Baltimore,  Maryland 

Janitorial/Custodial,  Naval  Amphibious 
Base,  Little  Creek,  Except  Building 
3504,  Norfork,  Virginia 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  88-27315  Filed  11-25-88;  8:45  am) 
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Procurement  List  1989;  Establishment; 
Correction 

In  FR  Doc.  88-26212  beginning  at  page 
46018  in  the  issue  for  Tuesday, 
November  15. 1988.  make  the  following 
corrections: 

1.  On  page  46018.  second  column, 
under  CLASS  1005.  Firing  Attachment. 
Bland  should  read  Firing  Attachment. 
Blank. 

2.  On  page  46018.  second  column, 
under  CLASS  1005.  Sling.  Adjustable. 
Small  Arms,  the  first  four-digit  number 
reading  "1003"  should  read  "1005". 

3.  On  page  46018.  third  column,  under 
CLASS  1680.  Wire  Bundle  Assembles 
should  read  Wire  Bundle  Assemblies. 


4.  On  page  46019.  third  column,  under 
CLASS  5350.  Cloth.  Abrasive,  in  the 
twenty-fifth  and  twenty-sixth  lines  the 
three-digit  number  reading  "—299" 
should  read  "-229". 

5.  On  page  46020.  second  column, 
under  CLASS  6515,  Surgical  Pack. 
Disposable  (IBA)  should  read  Surgical 
Pack,  Disposable  (IB). 

6.  On  page  46020,  third  column,  under 
CLASS  6530,  the  second  entry  for  Strap. 
Webbing  Patient  Securing  should  read 
Strap,  Webbing,  Litter  Securing. 

7.  On  page  46021,  first  column,  under 
CLASS  6532.  FGown,  Hospital,  Patient's 
Bedshirt  should  read  Gown,  Hospital, 
Patient's  Bedshirt. 

8.  On  page  46021.  second  column, 
under  CLASS  6532.  Trousers.  Operating. 
Surgical,  in  the  third  and  fourth  lines  the 
three-digit  number  reading  "  —  229" 
should  read  "—299". 

9.  On  page  46022.  third  column,  under 
CLASS  7210.  Mattress  Foam  should  read 
Mattress.  Foam. 

10.  On  page  46024,  first  column,  under 
CLASS  7510.  Paperweight.  Shortfilled 
should  read  Paperweight.  ShotfiUed. 

11.  On  page  46024,  second  column, 
under  CLASS  7520,  Ballpoint.  Pen,  with 
Imprinting  should  read  Ballpoint  Pen, 
with  Imprinting. 

12.  On  page  46025,  third  column,  under 
CLASS  7530,  Paper,  Teletypewriter  Roll, 
in  the  sixth  line  the  two-digit  number 
reading  "-00"  should  read  "-01". 

13.  On  page  46027,  first  column,  under 
CLASS  7930,  Detergent.  General 
Purpose,  in  the  fourth  line  the  two-digit 
number  reading  "—00"  should  read 
"-01". 

14.  On  page  46027.  first  colunm,  under 
CLASS  7930,  Detergent,  General 
Purpose,  after  the  fifth  line,  insert  the 
following: 

7930-00-985-6945 
7930-00-985-6946 
7930-00-530-8067 
7930-00-527-1207 
7930-00-527-1237 
793O-01-05&-6121 
7930-00-282-«700 
7930-00-282-9699 
7930-00-985-6911 

Detergent.  General-Purpose  (IB) 

7930-00-531-9715 
7930-00-531-9715 

Detergent,  Laundry  (IB I 

7930-01-045-3515 
7930-01-045-3517 

Dishwashing  Compound.  Hand  (IB) 

7930-00-880-4454 
7930-01-055-6138 
7930-00-e99-«534 


Cass  Cleaner  (IB) 

7930-00-664-6910 

Rinse  Additive,  Dishwashing  (IB) 

7930-00-619-9573 
7930-00-619-9575 

Class  8010 

Aerosol  Paint.  Lacquer  (IB) 

8010-00-721-9742 
8010-00-079-2754 
8010-00-141-2952 
8010-00-721-9743 
8010-00-584-3148 
8010-00-721-9479 
8010-00-141-2950 

15.  On  page  46027.  second  column, 
under  CLASS  8010.  Enamel,  in  the 
nineteenth  line  the  two-digit  number 
reading  "-00"  should  read  "-01". 

16.  On  page  46033,  first  column,  under 
Commissary  Warehousing  Service,  the 
third  line  should  read  Mountain  Home 
Air  Force  Base.  Idaho. 

17.  On  page  46034,  first  column,  under 
Janitorial /Custodial,  the  last  line  should 
read  Pittsburgh.  Pennsylvania  (SH). 

18.  On  page  46034,  second  column, 
under  Department  of  Army,  the  sixth 
line  reading  Fort  Gillem,  Georgia  should 
appear  after  the  eleventh  line  under  that 
heading. 

19.  On  page  46034,  second  column, 
under  Department  of  Army,  the  forty- 
third  and  forty-fourth  lines  should  read 
U.S.  Army  Reserve  Facility,  Salem, 
Oregon. 

20.  On  page  46034.  third  column. 
Department  of  Energy,  in  the  tenth  line, 
the  number  reading  "5840"  should  read 
"5804". 

21.  On  page  46034,  third  column,  under 
Department  of  Health  and  Human 
Services,  in  the  second  line 
Administrataion  should  read 
Administration. 

22.  On  page  46035,  third  column,  under 
General  Services  Administration,  in  the 
fifty-first  line  "Popular"  should  read 
"Poplar". 

23.  On  page  46036.  first  column,  under 
General  Services  Administration,  the 
thirty-first  line  should  read  203-209 
Centre  Street.  New  York,  New  York 
(SH). 

24.  On  page  46036.  third  column,  the 
first  and  second  lines  should  appear 
after  the  third  and  fourth  line. 
Beveriy  L.  Milkman, 

Executive  Director. 

|FR  Doc  88-27313  Filed  11-25-88;  8:45  am] 

BILUNO  COOE  M20-39-W 


BEST  COPY  AVAILABLE 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Strategic  Force  Modernization 
Program;  Ctiar>ged  Meeting 

ACTION:  Change  in  Date  and  Location  of 
Advisory  Committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Strategic 
Force  Modernization  Program  scheduled 
for  January  18-19. 1989  at  Science 
Applications  International  Corporation. 
Falls  Church,  Virginia  as  published  in 
the  Federal  Register  (Vol.  53.  No.  213, 
Page  44512-44513,  Thursday,  November 
3, 1988,  FR  Doc.  88-25483)  will  be  held 
on  January  24-25, 1989  at  Science 
Applications  International  Corporation. 
LaJoUa,  California. 

November  22, 198a 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  88-27378  Filed  ll-25-«8;  8:45  amj 

BILUNG  COOE  3S1(M)1-M 


Defense  Science  Board  Meetings 

action:  Notice  of  advisor^'  committee 
meetings. 

summary:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
8-9.  May  10-11.  and  October  18-19. 1989 
at  the  Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Defense 
Science  Board  will  discuss  interim 
findings  and  tentative  recommendatitMis 
resulting  from  ongoing  Task  Force 
activities.  The  Board  will  also  discuss 
plans  for  future  consideration  of 
scientific  and  technical  aspects  of 
specific  strategies,  tactics,  and  policies 
as  they  may  affect  the  U.S.  national 
defense  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1982)).  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 
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November  22, 1988. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  8»-27377  Filed  11-25-88;  8:45  amj 

BILLING  CODE  3(10-«1-«l 

Department  of  the  Air  Force 

Environmental  Research  and 
Deveiopment,  Inc^  Intent  To  Grant 
Exclusive  Patent  License 

Pursuant  to  the  provisions  of  Part  101- 
4  of  Title  41,  Code  of  Federal 
Regulations,  which  implements  Pub.  L. 
96-517.  the  Department  of  the  Air  Force 
announces  its  intention  to  grant  to 
Environmental  Research  and 
Development.  Inc..  Coben  Plaza.  255  "B" 
Street.  Idaho  Falls.  Idaho,  a  corporation 
of  Idaho,  an  exclusive  royalty-bearing 
license  under  United  States  Patent 
Application  Serial  07/263,161  filed 
October  26. 1988  in  the  names  of  Dan  F. 
Suciu.  Penny  M.  Wikoff.  John  M.  Beller 
and  Charles  ].  Carpenter  for  "Process 
For  Sodium  Sulfide/Ferrous  Sulfate 
Treatment  of  Hexavalent  Chromium  and 
Other  Heavy  Metals". 

The  license  will  be  granted  unless  any 
objection  thereto,  together  with  a 
request  for  an  opportunity  to  be  heard,  if 
desired,  is  received  in  writing  by  the 
addressee  set  forth  below  within  60 
days  from  the  publication  of  this  notice. 
Copies  of  the  patent  application  may  be 
obtained  from  the  same  addressee. 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  }. 
Singer,  Chief.  Patents  Division.  Office  of 
The  Judge  Advocate  General.  HQ 
USAF/JACP.  1900  Half  Street.  SW.. 
Washington.  DC  20324-1000.  Telephone 
No.  (202)  475-1386. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-27385  Filed  11-25-88;  8;45  am| 

BILLIMO  COOC  niO-10-« 

Corps  of  Engineers,  Department  of 
the  Army 

intention  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  American  River 
Watershed  investigation,  California 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  Intent  to  prepare  a 

DEIS. 

summary:  The  action  being  taken  is  a 
feasibility  study  for  flood  control 
measures  in  the  Sacramento 
metropolitan  area.  The  reason  for  the 


action  is  to  reduce  potential  flood 
damages  caused  by  high  flows  during 
major  storm  events.  The  study  will 
formulate  and  recommend  for 
construction  appropriate  works  to 
reduce  flood  damages  along  the  lower 
American  River  and  in  the  Natomas 
area.  Because  of  the  significant  threat  of 
major  flooding  to  large  areas  of 
metropolitan  Sacramento  the  study  will 
concentrate  on  alternatives  to  provide 
high  levels  of  flood  protection  (i.e., 
greater  than  about  200  years). 
Accordingly,  although  all  potential 
applicable  methods  of  flood  protection 
will  be  reviewed  and  reported,  emphasis 
will  be  placed  on  certain  solutions 
capable  of  providing  the  high  levels  of 
protection.  Along  the  mainstem  of  the 
American  River,  the  study  will  consider: 
(1)  A  flood  control  only  dam  at  or  near 
the  existing  Auburn  Dam  site,  (2)  a  flood 
control  only  dam  with  provisions  not  to 
preclude  future  expansion  into  a  larger 
multipurpose  reservoir  (flood  control, 
water  supply,  hydropower.  and 
recreation),  and  (3)  a  flood  control  only 
dam  with  a  minimum  pool  reservoir  to 
provide  non-firm  water  supplies  to 
adjacent  counties.  For  the  Natomas 
area,  the  study  will  primarily  examine 
measures  of  enlarging  levees  and  the 
possible  construction  of  Natomas  cross 
levees.  The  feasibility  study  was 
authorized  in  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Suggestions  on  the  scope  of  coverage  for 
environmental  impact  evaluations  and 
related  information  should  be  provided 
in  writing  to  the  Sacramento  District. 
Corps  of  Engineers.  650  Capitol  Mall. 
Sacramento,  California.  95814-4794. 
Questions  concerning  the  DEIS  should 
be  addressed  to  Mr.  Richard  Meredith  at 
(916)  551-1855. 

SUPPtEMENTARY  INFORMATION: 
1.  Proposed  Action 

The  Corps  of  Engineers  completed  a 
reconnaissance  study  entitled. 
"American  River  Watershed 
Investigation.  California",  in  January 
1988.  It  was  accomplished  imder  the 
authority  of  the  Flood  Control  Act  of 
1962  (PL  87-874)  and  amended  by  a  1987 
Appropriations  Act.  The  study  was 
accomplished  primarily  in  response  to 
the  near  disastrous  flooding  in  the 
Sacramento  area  during  the  severe 
storms  in  February  1986.  The  study 
reported  that  the  area  had  significantly 
less  flood  protection  than  previously 
believed  (only  63-year  versus  120-year 
level  of  protection).  The  recormaissance 
study  concluded  that  there  is  a  serious 
flood  threat  in  Sacramento 


(approximately  350,000  people  and  over 
$15  billion  of  damageable  property  exist 
within  the  revised  200-year  flood  plain) 
and  detailed  feasibility  scope  studies 
are  warranted.  The  flexibility  study  was 
initiated  in  July  1988.  The  study  will 
examine  alternative  flood  control 
measures  with  emphasis  on  those  that 
can  provide  the  affected  area  with  high 
levels  (200-year  or  greater)  of  flood 
protection.  The  State  of  California 
Reclamation  Board  and  the  Department 
of  Water  Resources  are  sharing  equally 
with  the  Federal  Government  in  the  cost 
of  the  study. 

2.  Alternatives 

A.  American  River — Alternatives  will 
be  examined  during  the  feasibility  study 
to  address  potential  flooding  along  the 
lower  American  River.  In  addition, 
various  alternatives  previously  assessed 
along  the  lower  river  capable  of 
providing  relatively  low  levels  of 
protection  will  be  presented.  The  three 
primary  alternatives  include  the 
following: 

i.  Flood  Control  Only  Dam.  This 
alternative  is  a  flood  control  only  dam 
to  be  constructed  on  the  North  Fork  of 
the  American  River  below  its  confluence 
with  the  Middle  Fork  of  the  American 
River  and  above  Folsom  Reservoir  at  or 
near  the  existing  uncompleted  Auburn 
Dam  site.  The  facihty  would  be  designed 
to  act  in  conjunction  with  seasonal  flood 
control  storage  in  Folsom  Reservoir  to 
maintain  the  current  maximum  objective 
release  of  115.000  cfs  from  Folsom 
Reservoir  into  the  lower  American  River 
during  large  flood  events.  The  dam 
would  have  an  ungated  outlet  allowing 
the  river  to  flow  unimpeded  into  Folsom 
Reservoir  most  of  the  time.  During  high 
flows,  however,  the  dam  would 
temporarily  (1  to  12  days)  store  between 
600,000  and  700,000  acre-feet  to  permit 
optimum  operation  of  the  downstream 
flood  control  works. 

ii.  Expandable  Dam.  The  second 
alternative  is  a  flood  control  only  dam 
as  described  above,  but  designed  not  to 
preclude  future  expansion  into  a  larger 
multipurpose  reservoir  for  flood  control, 
water  supply,  hydropower.  and 
recreation.  Such  a  facility  may  include 
additional  foundation  work, 
construction  of  facilities  to  more  easily 
allow  future  outlet  work  modifications, 
alternative  siting,  purchase  of  lands 
which  may  be  required  in  the  future,  etc. 

iii.  Minimum  Pool.  The  third 
alternative  is  a  flood  control  dam  with  a 
minimum  pool.  The  facility  would  be 
designed  to  store  and  divert  a  yet-to-be- 
determined,  non-firm  water  supply  to 


the  local  area.  Unlike  the  first  two 
alternative,  this  alternative  would 
require  a  gated  outlet  structure  and 
permanent  inundation. 

iv.  Others.  Other  alternatives  that  will 
be  considered  are  non-dam  options 
which  are  capable  of  providing  levels  of 
flood  protection  significantly  less  than 
200-year.  One  such  option  includes 
enlargement  of  the  levees  along  the 
lower  American  River  and  below 
Folsom  Reservoir  to  accommodate 
increased  objective  discharges  from 
Folsom  Dam.  A  maximum  increased 
release  of  approximately  180,000  cfs 
would  be  considered.  This  option  would 
provide  protection  against 
approximately  a  100-year  flood  event. 

B.  Matomas  Area.  Alternatives 
designed  to  protect  the  Natomas  area  of 
Sacramento  will  be  examined  during  the 
feasibility  study.  Each  of  the 
alternatives  will  likely  require  some 
modification  to  levees  in  areas  adjacent 
to  Natomas  to  avert  adverse  hydraulic 
impacts  in  those  areas.  These  areas  may 
include  Dry  and  Arcade  Creeks,  the 
Sacramento  River,  and  the  Yolo  Bypass. 

i.  Full  Natomas  Protection.  This 
alternative  would  protect  the  entire 
53,000  acre  Natomas  area  through  the 
use  of  pump  stations,  flood  gates,  and 
levee  enlargement.  Modifications  of  the 
Fremont  Weir  to  lessen  the  need  for  a 
gate/pump  station  will  also  be 
examined. 

ii.  Partial  Natomas  Protection.  Two 
alternatives  will  be  examined,  including 
various  cross  levee  alignments  designed 
to  protect  various  proportions  of  the 
total  Natomas  area.  In  addition  to  the 
construction  of  a  cross  levee,  existing 
levees  along  the  Sacramento  and 
American  Rivers,  the  Natomas  East 
Main  Drainage  Canal,  and  the  Natomas 
Cross  Canal  would  be  enlarged. 

3.  Scoping  Process 

a.  Close  coordination  is  being 
maintained  with  Federal,  state  and  local 
agencies;  environmental  organizations: 
and  concerned  individuals  and  groups. 
This  is  being  accomplished  through 
study  management  team  meetings  and 
other  inter-agency  coordination,  which 
have  already  been  initiated.  Through 
this  Notice  of  Intent  all  segments  of  the 
affected  public  and  agencies  are  invited 
to  participate  in  the  planning  process. 
DEIS  scoping  meeting  notices  will  be 
distributed. 

b.  Significant  issues  that  will  be 
discussed  in  the  DEIS  include  impacts 
on  fish  and  wildlife  resources, 
recreation,  endangered  species, 
vegetation  (riparian  and  upland), 
esthetics,  wild  and  scenic  rivers, 
cumulative  impacts,  and  other 
investigation  requirements. 


c.  The  U.S.  Fish  and  Wildlife  Service 
will  provide  a  Fish  and  Wildlife 
Coordination  Act  Report  to  accompany 
the  DEIS. 

d.  A  45-day  review  period  will  be 
allowed  for  all  interested  agencies  and 
individuals  to  review  and  comment  on 
the  DEIS.  All  interested  persons  are 
encouraged  to  respond  to  this  notice  and 
provide  a  current  address  if  you  wish  to 
be  contacted  about  the  DEIS. 

4.  Meeting  Schedule 

Public  meetings,  workshops,  and 
scoping  sessions  will  be  scheduled  in 
the  future. 

5.  Availability 

The  DEIS  is  scheduled  to  be  available 
for  public  review  and  comment  in  early 
1990. 

Dcite:  November  4, 1988. 
lack  A.  Le  Cuyer. 

Colonel.  Corps  of  Engineers  District 

Engineers. 

|FR  Doc.  88-27338  Filed  11-25-88;  8:45  am) 

BILLING  CODE  3710-GH-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  28, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT. 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 


(OMB)  provide  iiiterested  Fiideral 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere    ^ 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Tjpe  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  Novemt)er  22. 1988. 
George  Sotos. 

Acting  Director  for  Office  of  Information 
Resources  Management 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision 

Title:  Integrated  Postsecondary 
Education  Data  Systems  (IPEDS) 

Frequency:  Annually 

Affected  Public:  State  or  Local 
Governments,  Businesses  or  other  for- 
profit.  Non-profit  institutions 

Reporting  Burden: 
Responses:  37.000 
Burden  Hours:  65,200 

Recordkeeping: 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  information  collected  for 
the  IPEDS  is  used  to  report  statistics 
on  the  condition  of  postsecondary 
education.  IPEDS  provides  data  on  a 
broad  range  of  topics  including 
postsecondary  students,  faculty  and 
staff,  programs,  institutions  and 
finances. 

Office  of  Planning.  Budget  and 

Evaluation 

Type  of  Review:  NEW 

Title:  Survey  of  Personnel  Shortages  and 
Training  Needs  in  Vocational 
Rehabilitation 

Frequency:  Biennially 

Affected  Public:  State  or  local 

governments;  Non-profit  institutions: 
Small  businesses  or  organizations 
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Reporting  Burden: 
Responses:  533 
Burden  Hours:  422 
Recordkeeping: 

Recordkeepers:  0 
Burden  Hours:  0 
Abstract-  The  purpose  of  this  survey  is 
to  evaluate  the  personnel  shortages 
and  training  needs  of  organizations 
providing  vocational  rehabilitation 
services.  Directors  of  all  State 
agencies  and  a  sample  of  private 
facilities  will  provide  the  information. 
The  results  will  be  used  by  the 
Department  in  establishing  training 
priorities  in  rehabilitation. 
[FR  Doc.  88-27376  Piled  11-25-88;  8:45  am] 
BHXING  COOe  4000-01-11 

[CFDA  No.  84.1701 

Jacob  K.  Javtts  Fellowa  Program; 
Applications  for  New  Awards  for  Rscal 
Year  1989 

Purpose:  Provide  grants  to  eligible 
postsecondary  students  for  graduate 
fellowships  in  the  arts,  humanities,  and 
social  sciences. 

Deadline  for  Transmittal  of 
Applications:  February  3, 1989 

Applications  Available:  December  20, 
1988 

Available  Funds:  $7,904,000.  of  which 
approximately  $1,200,000  may  be 
available  for  new  fellowships  in  FY  1989 
after  funds  for  continuing  fellowships 
have  been  allocated. 

Estimated  Range  of  Awards:  Stipends 
are  determined  by  the  fellow's  fmancial 
need  and  can  range  from  zero  to  $10,000 
per  academic  year.  Additionally,  the 
institution  attended  by  a  fellow  will 
receive  a  $8,000  cost  of  instruction 
payment,  in  lieu  of  tuition  and  fees. 

Estimated  Average  Size  of  Awards: 
$15,000,  including  the  cost  of  instruction 
payment. 

Estimated  Number  of  New  Awards:  80 

Note:  The  Department  is  not  bound  by 
any  estimates  in  this  notice. 

Project  Period:  1  academic  year  (with 
possibility  of  continuation  for  a  total  of 
48  months  of  support) 

Applicable  Regulations:  Regulations 
governing  the  ]acob  K.  Javits  Fellows 
Program  in  34  CFR  Part  650. 
Amendments  to  these  regulations  were 
published  in  the  Federal  Register  on 
August  6. 1987  (52  FR  29356). 

Priorities:  The  Fellowship  Board  has 
determined  that  eligible  applicants  for 
this  competition  will  be  limited  to 
individuals  with  20  or  fewer  graduate 
credit  hours.  Individuals  completing 
their  undergraduate  degrees  are  eligible 
to  apply. 

For  Applications  or  Information 
Contact-  Dr.  Allen  Cissell,  Director, 


Jacob  K.  Javits  Fellows  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  ROB-3,  Room  3022, 
Washington.  DC  20202-5251.  Telephone: 
(202)  732-4415. 
Program  Authority:  20  U.S.C.  1134h-k. 

Dated:  November  21. 1988. 
Kenneth  D.  WUteheml. 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  88-27379  Filed  11-25-68;  8:45  am) 
BaUNQ  COOC  400O41-II 

Nationai  Advisory  Committee  on 
Accreditation  and  Institutional 
EHgibiiity;  Public  Meeting 

agency:  National  Advisory  Committee 

on  Accreditation  and  Institutional 

Eligibility. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  tbe  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility.  This  notice 
also  describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  its  opportunity  to 
attend. 

dates:  December  12,  8:00  a.m.  until  5:30 
p.m. 

December  13,  8:30  a.m.  until  12:00 
noon. 

Location:  The  Savoy  Hotel,  2505 
Wisconsin  Avenue.  NW.,  Washington, 
DC  20007. 

FOR  FURTHER  INFORMATION  CONTACT 
Steven  G.  Pappas,  Chief.  Accrediting 
Agency  Evaluation.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Washington,  DC  20202-5245,  (202)  732- 
3417. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  is  authorized  under  section 
1205  of  the  Higher  Education  Act  as 
amended  by  Pub.  L.  96-374  (20  U.S.C 
1145).  The  Conmiittee  advises  the 
Secretary  of  Education  regarding  his 
responsibility  to  publish  a  list  of 
nationally  recognized  accrediting 
agencies  and  associations.  State 
agencies  recognized  for  the  approval  of 
public  postsecondary  vocational 
education,  and  State  agencies 
recognized  for  the  approval  of  nurse 
education. 

The  Committee  also  advises  the 
Secretary  of  Education  regarding  policy 
concerning  recognition  of  accrediting 
and  State  approval  bodies,  and 
concerning  institutional  eligibility  for 


participation  in  Federal  funding 
programs. 

The  Committee  meeting  on  December 
12  and  13  will  be  open  to  the  publia 

Agenda 

The  agenda  will  include  (1)  Oath  of 
office  ceremonies  for  new  and 
reappointed  members;  (2)  coverage  of 
the  code  of  ethics  for  Federal 
employees;  (3)  review  of  petitions  and 
interim  reports  by  accrediting  and  State 
approval  bodies  relative  to  initial  or 
continued  recognition  by  the  Secretary 
of  Education;  and  (4)  review  of  request 
from  the  United  States  Military 
Academy.  The  Committee  also  will  hear 
presentations  by  representatives  of 
these  petitioning  agencies  and  any 
interested  third  pcurties.  The  following 
petitions,  interim  reports,  and  requests 
will  be  reviewed. 

Petitions  for  Recognition  as  Nationally 
Recognized  Accrediting  Agencies  and 
Associations 

A.  Petitions  for  Initial  Recognition 
National  Association  for  Industrial 

Technology 
Transnational  Association  of  Christian 
Schools 

B.  Petitions  for  Renewal  of  Recognition 
American  Council  on  Pharmaceutical 

Education 
Council  on  Naturopathic  Medical 

Education 
Western  Association  of  Schools  and 

Colleges,  Accrediting  Commission  for 

Senior  Colleges  and  Universities 

C.  Interim  Reports 

Accreditation  Board  for  Engineering  and 

Technology.  Inc. 
Accrediting  Council  on  Education  in 

Journalism  and  Mass  Communications 
American  Association  of  Bible  Colleges 
American  Association  of  Nurse 

Anesthetists 
American  Medical  Association, 

Committee  on  Allied  Health 

Education  and  Accreditation  in 

cooperation  with  review  committee 

for — Diagnostic  Medical  Sonography 
American  Osteopathic  Association 
Association  for  Clinical  Pastoral 

Education 
Association  of  Advanced  Rabbinical 

and  Talmudic  Schools 
Association  of  Independent  Colleges 

and  Schools 
Council  on  Chiropractic  Education 
Council  on  Social  Work  Education 
National  Accreditation  Council  for 

Agencies  Serving  the  Blind  and 

Visually  Handicapped 
National  Accrediting  Commission  of 

Cosmetology  Arts  and  Sciences 
National  Architectiu-al  Accrediting 

Board 


North  Central  Association  of  Colleges 
and  Schools.  Commission  for  Schools 

Petitions  for  Recognition  as  State 
Agencies  for  the  Approval  of  Public 
Postsecondary  Vocational  Education 

A.  Petitions  for  Renewal  Recognition 

Oklahoma  Board  of  Vocational  and 

Technical  Education 
Oklahoma  State  Regents  for  Higher 

Education 

B.  Interim  Reports 

Kansas  State  Board  of  Education 
Minnesota  State  Board  of  Vocational — 
Technical  Education 

Request  for  Program  Review 

A.  Request  for  a  recommendation 
from  the  U.S.  Department  of  Education 
by  the  United  States  Military  Academy, 
West  Point.  New  York  to  award  the 
Masters  Degree  in  Leader  I3evelopment. 

Third  Parties 

The  Department  urges  third  parties 
interested  in  commenting  on  any  of  the 
scheduled  agencies  and  associations  to 
submit  their  comments  in  writing  by 
December  5. 1988,  to  Steven  G.  Pappas, 
Chief.  Accrediting  Agency  Evaluation 
(address  above).  While  the  Committee 
will  receive  any  written  materials  up 
through  the  date  of  its  meeting, 
submission  of  written  comments  by 
December  5  will  facilitate  the  work  of 
the  Committee  by  providing  for  its 
advance  review  and  analysis  of  third 
party  positions.  All  petitions,  interim 
reports  and  third  party  comments 
received  in  advance  of  the  meeting  will 
be  available  for  public  inspection  in  the 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW  (Room  3036.  ROB-3) 
Washington.  DC  between  the  hours  of 
8:00  a.m.  and  4:30  p:m..  Monday  through 
Friday. 

Requests  for  oral  presentations  before 
the  advisory  Committee  should  be 
submitted  in  writing  to  Mr.  Pappas 
(address  above),  by  December  5, 1988. 
Requests  should  include  the  names  of  all 
persons  seeking  an  appearance,  the 
organization  they  represent,  and  the 
purpose  for  which  the  presentation  is 
requested.  Time  constraints  may  limit 
oral  presentations. 

The  acceptance  of  written  and  oral 
third  party  comments  is  limited  to  issues 
relevant  to  an  accrediting  or  State 
agency's  compliance  with  the 
Secretary's  recognition  regulations 
(Criteria  for  Recognition). 

A  record  will  be  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education.  400  Maryland 


Avenue,  SW.  (Room  3036,  ROB-3) 
Washington.  DC  from  the  hours  of  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

Signed  in  Washington,  DC  on  November  21, 
1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
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Privacy  Act  of  1974,  System  of 
Records 

agency:  Department  of  Education. 
ACTION:  Notice  of  a  New  System  of 
Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Department  of  Education  publishes  this 
notice  of  a  new  system  of  records 
known  as  the  Debarment  and 
Suspension  Proceedings  Under 
Executive  Order  12549.  The  new  system 
will  be  used  to  provide  to  the  General 
Services  Administration,  Federal 
agencies,  and  participants  in 
nonprocurement  programs,  information 
on  persons  debarred  or  suspended 
under  Executive  Order  (E.O.)  12549.  The 
Department  seeks  comments  on  the 
proposed  routine  uses  contained  in  this 
notice. 

DATES:  The  Department  Bled  a  report  on 
the  new  system  of  records  with  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Director,  Office  of  Management  and 
Budget  (OMB)  on  November  22, 1988. 
The  Department  has  requested  that 
OMB  grant  a  waiver  of  the  usual 
requirement  that  a  system  of  records  not 
be  put  into  effect  until  60  days  after  the 
report  is  sent  to  OMB  and  Congress.  In 
no  event  will  this  system  of  records 
become  effective  before  the  minimum 
period  for  comment  on  the  proposed 
routine  uses  expires  on  December  28. 
1988.  The  Department  will  publish  any 
changes  to  the  routine  uses  that  are 
required  as  a  result  of  the  comments. 
ADDRESSES:  Comments  on  the  proposed 
routine  uses  should  be  addressed  to  the 
Privacy  Act  Officer,  Office  of  Planning, 
Budget,  and  Evaluation.  Public  Affairs 
Service,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW  (Room  2089. 
Federal  Office  Building  No.  6) 
Washington.  D.C.  20202-4135.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  2089  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT 

Mary  Jane  Kane.  Grants  and  Contracts 
Service,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW  (Room  3122. 
GSA  Regional  Office  Building  No.  3). 
Washington,  DC  20202-4700.  Telephone: 
(202)  732-7400. 
SUPPLEMENTARY  INFORMATION:  The 

{>rivacy  Act  of  1974  (see  5  U.S.C. 
552a(e)(4))  requires  the  Department  to 
publisti  in  the  Federal  Register  this 
notice  of  a  new  system  of  records.  The 
Department's  regulations  implementing 
the  Privacy  Act  of  1974  are  contained  in 
the  Code  of  Federal  Regulations  (CFR) 
at  34  CFR  Part  5b. 

E.0. 12549,  Debarment  and 
Suspension,  dated  February  18, 1986, 
and  34  CFR  Part  85,  published  in  the 
Federal  Re^ster  on  May  26, 1988  (53  FR 
19204)  require  Federal  agencies, 
including  the  Department,  to  establish 
procedures  for  debarment  and 
suspension  from  programs  and  activities 
involving  Federal  financial  and 
nonfinancial  assistance  and  benefits. 

To  carryout  debarment' and 
suspension  procedures,  the  Secretary's 
designated  debarring/suspending 
officials  will  need  to  maintain  and  use 
case  files.  Each  case  file  will  include 
written  referrals,  communications 
between  ED  and  the  respondent,  intra- 
agency  and  interagency 
communications,  and  a  record  of  and 
findings  from  the  debarment  or 
suspension  proceedings. 

While  most  cases  will  be  against 
businesses,  organizations,  institutions, 
or  natural  persons  acting  in  an 
entrepreneurial  capacity,  some  cases 
may  be  against  natural  persons  acting  in 
their  individual  capacity.  In  those  rare 
instances,  such  as  a  student  who 
engages  in  fraud  to  obtain  a  scholarship, 
suspension  or  debarment  action  may  be 
taken  against  persons  acting  in  their 
individual  capacity.  OMB  guidance  to 
agencies  indicates  that  natural  persons 
who  act  in  an  entrepreneurial  capacity 
are  not  covered  by  the  Privacy  Act  of 
1974  but  that  natural  persons  who  act  in 
an  individual  capacity  are  "individuals" 
protected  by  the  Act  Although  this 
notice  only  covers  individuals,  in  the 
interest  of  economy,  case  files  on 
businesses,  organizations,  institutions, 
and  natural  persons  acting  in  their 
entrepreneurial  capacity  will  not  be  kept 
separate  from  case  files  on  individuals. 
Because  the  information  in  each  case 
will  be  indexed  by  the  name  of  the 
organization  or  individual  against  whom 
the  action  is  taken,  the  case  files  against 
individuals  are  considered  a  system  of 
records  under  the  Privacy  Act  of  1974. 

Information  on  individuals  debarred 
or  suspended  will  be  provided  to  the 
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General  Ser\'ices  Admiftistration  for 
inclusion  on  the  govcmntentwide  list 
required  by  E.0. 12549  arnJ-the 
regulations.  The  list  must  bfe-checked  by 
Federal  agencies  prior  to  entating  into 
covered  nonprocurement  traiiBactions  to 
determine  whether  a  participant  is 
debarred,  suspended,  ineligible  or 
voluntarily  excluded.  A  participant  is 
any  person  who  submits  a  proposal  for. 
enters  into,  or  reasonably  may  be 
expected  to  enter  into  a  covered 
transaction.  A  covered  transaction  is 
described  in  the  Department's 
regulations  at  34  CFR  85.110la)(l). 
Participants  may  use  the  list  to  meet  the 
regulatory  requirement  to  determine  if 
ciny  person  who  may  act  as  a  principal 
for  the  participant  is  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded. 

Dated:  November  22. 1988. 
Patrick  Pizzella. 

Acting  Deputy  Undersecretary  for 
Managemei}t. 

The  Secretary  publishes  notice  of  a 
new  system  of  records  to  read  as 
follows: 

18-11-0026 

SYSTEM  NAME: 

Debarment  or  Suspension  Proceedings 
Under  Executive  Order  12549.  OM/OC/ 
GCS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Grants  Division.  Grants  and  Contracts 
Service.  U.S.  Department  of  Education. 
Washington.  DC. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Principals  undergoing  debarment  or 
suspension  proceedings  and  principals 
that  have  been  debarred  or  suspended. 
Principals  are  officers,  directors, 
owners,  partners,  key  employees,  or 
other  persons  with  primary  management 
or  supervisory  responsibilities,  or 
persons  who  have  a  critical  influence  on 
or  substantive  control  over  a  covered 
transaction,  whether  or  not  employed  by 
a  participant.  A  participant  is  any 
person  who  submits  a  proposal  for, 
enters  into,  or  reasonably  may  be 
expected  to  enter  into  a  covered 
transaction.  A  covered  transaction  is 
described  in  the  Department's 
regulations  at  34  CF'R  85.110(a)(1). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  documents  including  written 
referrals,  communications  between  ED 
and  the  respondent,  intraagency  and 
interagency  communications  regarding 
proposed  or  completed  debarments  or 


suspensions,  and  a  record  of  and 
findings  from  debarment  or  suspension 
proceedings  against  individuals  under 
E.G.  12549. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  12549.  Debarment 
and  Suspension. 

PURPOSES: 

Information  contained  in  this  system 
of  records  is  used  to  protect  the  Federal 
Government  from  the  actions  prohibited 
under  the  Department's  debarment  and 
suspension  regulations,  make  decisions 
regarding  debarments  and  suspension, 
and  ensure  that  other  Federal  agencies 
give  effect  to  debarment  or  suspension 
decisions  rendered  by  this  Department. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Department  may  disclose  a 
record  for  the  following  purposes: 

(1)  Disclosure  as  part  of  a  Debarment 
or  Suspension  Action.  The  Secretary's 
designated  debarring/suspending 
official  may  disclose  information 
concerning  an  individual  who  has  been 
suspended  or  proposed  for  debarment  to 
other  persons  involved  in  or  affected  by 
the  suspension  or  debarment  action, 
including  participants,  principals, 
affiliates,  witnesses,  or  any  other  person 
or  individual  who  has  information, 
documents,  or  knowledge  relevant  to  the 
suspension  or  proposed  debarment 
action. 

(2)  Disclosure  to  the  General Ser\ices 
Administration.  The  Secretary's 
designated  debarring/suspending 
official  makes  information  contained  in 
this  system  of  records  available  to  the 
General  Services  Administration  for 
inclusion  in  the  Lists  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs. 

(3)  Enforcement  Disclosure.  In  the 
event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute, 
particular  program  statute,  or  executive 
order,  or  by  regulation,  rule,  or  order 
issued  pursuant  thereto,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  foreign. 
Federal.  State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  executive  order  or  rule, 
regulation,  or  order  issued  pursuant 
thereto. 


(4)  Subpoena  Disclosure.  Where 
Federal  agencies  having  the  power  to 
subpoena  other  Federal  agencies' 
records,  such  as  the  Internal  Revenue 
Service  or  the  Civil  Rights  Commission, 
issue  a  subpoena  to  the  Department  for 
records  in  this  system  of  records,  the 
Department  will  make  such  records 
available. 

(5)  Litigation  Disclosure. 

(a)  Disclosure  to  the  Department  of 
Justice.  If  the  Department  determines 
that  disclosure  of  certain  records  to  the 
Department  of  Justice  is  relevant  and 
necessary  to  litigation  and  is  compatible 
with  the  purpose  for  which  the  records 
were  collected,  the  Department  may 
disclose  those  records  as  a  routine  use 
to  the  Department  of  Justice.  Such  a 
disclosure  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is 
involved  in  the  litigation,  or  has  an 
interest  in  the  litigation: 

(i)  The  Department  or  any  component 
of  the  Department; 

(ii)  Any  employee  of  the  Department 
in  his  or  her  official  capacity; 

(iii)  Any  Department  employee  in  his 
or  her  indhvidual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  the  employee;  or 

(iv)  The  United  States  where  the 
Department  determines  that  the 
Utigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(b)  Disclosure  to  a  Court  or 
Adjudicative  Body.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  court  of  adjudicative  body 
before  which  this  Department  is 
authorized  to  appear  is  relevant  and 
necessary  to  litigation  and  is  compatible 
with  the  purpose  for  which  the  records 
were  collected,  the  Department  may 
disclose  those  records  as  a  routine  use 
to  the  court  or  adjudicative  body.  Such 
disclosure  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is  a 
party  to  Utigation,  or  has  an  interest  in 
such  Utigation: 

(i)  The  Department  or  any  component 
thereof;  or 

(ii)  Any  employee  of  the  Department 
in  his  or  her  official  capacity;  or 

(iii)  Any  employee  of  the  Department 
in  his  or  her  individual  capacity  where 
the  agency  has  agreed  to  represent  the 
employee;  or 

(iv)  The  United  States,  where  the 
Department  determines  that  litigation  is 
likely  to  affect  the  Department  or  any  of 
its  components. 

(6)  FOIA  Advice  Disclosure.  In  the 
event  the  Department  deems  it  desirable 
or  necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 


made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

(7)  FOIA  Disclosure.  Where  the 
appropriate  official  of  the  Department, 
pursuant  to  the  Department's  Freedom 
of  Information  Regulations,  determines 
that  it  is  in  the  public  interest  to  disclose 
a  record  which  is  otherwise  exempt 
from  mandatory  disclosure,  disclosure 
may  be  made  from  this  system  of 
records  if  the  disclosure  is  also 
consistent  with  the  purpose  for  which 
the  record  was  coUected. 

(8)  Contract  Disclosure.  When  the 
Department  contemplates  that  it  will 
contract  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

(9)  Research  Disclosure.  Where  the 
appropriate  official  of  the  Department 
determines  that  an  individual  or 
organization  is  qualified  to  carry  out 
specific  research,  that  official  may 
disclose  information  fttim  this  system  of 
records  to  that  researcher  solely  for  the 
purpose  of  carrying  out  that  research. 
The  researcher  shall  be  required  to 
maintain  Privacy  Act  safeguards  «vith 
respect  to  such  records. 

(10)  Congressional  Member 
Disclosure.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

POLKIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVINO,  ACCESSING,  RETAMINO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  record  is  kept  in  a  separate  file 
folder  and  stored  in  file  cabinets  in  a 
locked  room. 

RETmEVASIUTV: 

The  records  are  indexed  by  the  names 
of  the  individuals. 

safeguards: 

Immediate  access  to  these  records  is 
only  by  authorized  staff. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  in  accordance 
with  the  requirements  of  the  Federal 
Records  Disposal  Act  and  the 
Department's  record  retention  schedule. 
Pending  disposal,  the  records  are 
retained  either  at  the  system  location  or 
at  the  Federal  Records  Center  where 
files  are  sent  on  a  regular, 
predetermined  schedule. 


SYSTEM  MANA0ER  AND  ADDRESS: 

Director.  Grants  and  Contracts 
Service,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.  (Room  3124. 
RO&-3)  Washington.  DC  20202-4571. 

NOTIFICATION  PWOCEOUWE: 

Contact  system  manager.  Requests  for 
notification  about  whether  the  system  of 
records  contains  information  about  an 
individual  must  meet  the  requirements 
in  the  Department's  Privacy  Act 
regulations  at  34  CFR  5b.5. 

RECORD  ACCESS  PROCEDURES: 

Contact  system  manager.  Requests  by 
an  individual  for  access  to  a  record  must 
meet  the  requirements  of  the 
Department's  Privacy  Act  regulations  at 
34  CFR  5b.5. 

CONTESTING  RECORD  PROCEDURES: 

Contact  system  manager.  Requests  to 
amend  a  record  must  meet  the 
requirements  of  34  CFR  5b.7. 

RECORD  SOURCE  CATEGORIES: 

Department  employees  involved  in  the 
management  of  grants  and  other 
organizations  or  persons  that  may  have 
relevant  information  regarding 
participants  and  their  principals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  8&-27380  Filed  11-25-88;  8:45  am) 
BILUNG  CODE  400IMMI 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Docket  Na  M-63-NG] 

Vector  Energy  (U.SJL)  Inc^  Application 
to  Import  Natural  Gas  From  Canada 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
action:  Notice  of  application  for 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  5, 1988,  of  an  application 
filed  by  Vector  Energy  (U.S.A.)  Inc. 
(Vector)  for  authorization  to  import  up 
to  15  Bcf  per  year  of  Canadian  natural 
gas  over  a  term  beginning  December  1, 
1989.  through  November  30,  2000.  In 
addition,  on  October  17, 1988,  Vector 
filed  a  supplemental  clarification  with 
ERA  indicating  that  no  new  facilities*  are 
required  to  accommodate  the  imported 
volumes. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act^nd  DOE  Delegation  Order  No. 


0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  December  28, 1988. 

FOR  PURTHEII  information: 

Robert  Groner,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  3H-067, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-1657. 

Michael  T.  Skinker.  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-6667. 

SUPPLEMENTARY  mRMlMATlON:  Vector,  a 
Delaware  corporation,  is  a  wholly- 
owned  subsidiary  of  Vector  Energy,  Inc. 
with  its  principal  place  of  business  in 
Calgary,  Alberta.  The  principal  business 
of  Vector  is  that  of  an  oil  and  gas 
producer  and  marketer  with  markets  in 
the  U.S.  and  Canada.  The  applicant 
requests  authority  to  import  Canadian 
gas  for  seven  Alberta  producers  for  sale 
on  both  a  firm  and  an  intemiptible  basis 
under  long-term  gas  purchase  contracts 
negotiated  with  Altresco  Pittsfield 
Incorporated  (Altresco)  on  June  24,  and 
June  29. 1988.  Altresco.  a  Colorado 
corporation  located  in  Denver,  will  own 
and  operate  a  cogeneration  facility 
located  on  the  General  Electric  plant 
located  in  Pittsfield,  Massachusetts. 
This  is  a  162  megawatt  gas  cogeneration 
facility  and  is  designed  to  provide 
electrical  power  to  the  New  England 
Power  Company.  Under  the  terms  of  a 
June  24. 1988.  gas  sales  agreement 
between  six  Alberta  producers 
(Westmin  Resources  Limited.  Total 
Petroleum  Canada  Ltd..  Ulster 
Petroleums  Ltd..  Canadian  Pioneer 
Energy  Inc.,  Trans-Canada  Resources 
Ltd.,  and  Opinac  Exploration  Limited) 
and  Altresco  and  Vector  Energy,  Vector 
Energy  is  designated  as  the  sellers' 
agent  for  the  six  Alberta  producers  in 
their  agreement  with  Altresco.  An 
unsigned  agency  agreement  form 
reconfirms  this  agency  and  includes  the 
seventh  Alberta  producer  (Wainoco  Oil 
Corporation)  which  as  a  separate  gas 
sales  agreement  with  Altresco. 

Vector  states  in  its  request  that  long- 
term  deliveries  to  Altresco  are 
scheduled  to  commence  on  December  1, 
1989,  for  a  term  of  20  years.  The 
contracts  call  for  maximum  daily 
quantities  of  firm  gas  deUveries  of  up  to 
31,500  MMBtu  based  on  a  75  percent 
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load  factor  over  the  life  of  the 
agreement.  In  addition  to  these  firm 
supplies,  the  contracts  call  for 
additional  intemiptible  Canadian  gas 
volumes  of  up  to  4,500  MMBtu  per  day 
over  the  same  20  year  contract  period.  In 
lieu  of  a  minimum  purchase  obligation, 
the  contracts  contain  provisions  which 
allow  the  sellers  to  reduce  the  daily 
contract  quantities  (DCQ)  by  up  to  20 
percent  if  during  the  preceding  two 
years  the  buyer  did  not  buy  at  least  75 
percent  on  average  of  the  DCQ  then  in 
effect  during  such  period.  The  buyer 
then  can  either  accept  the  reduction  of 
the  DCQ  or  maintain  the  existing  DCQ 
and  pay  a  prospective  reservation  fee. 

Both  firm  and  interruptible  gas 
supplies  would  be  sold  to  Altresco  in 
accordance  with  a  two-part,  commodity 
and  transportation  costs  rate  structure. 
The  initial  base  price  of  the  gas  would 
be  $1.12  (U.S.)  per  MMBtu  and  the 
transportation  costs  would  be  the  cost 
to  transport  gas  from  either  its  point  of 
first  delivery  into  the  natural  gas 
pipeline  system  of  Nova  Corporation  of 
Alberta,  or  any  other  pipeline  system  as 
may  be  mutually  agreed  between 
Altresco  and  Vector,  to  the  delivery 
point.  The  price  for  the  gas  volumes  sold 
to  Altresco  would  vary  from  month  to 
month  depending  on  the 
competitiveness  of  alternate  supply 
sources. 

The  contracts  accompanying  Vector's 
application  indicate  that  Altresco's  base 
price  can  be  renegotiated  upon  180  days 
notice  by  either  party  of  dissatisfaction 
with  the  gas  price  then  in  effect.  The 
price  will  be  reviewed  so  as  to  achieve  a 
gas  price  that,  including  cost  of 
transportation,  is  competitive  with  and 
comparable  to  the  prices  paid  for  long- 
term,  firm  baseload  supplies  of  gas 
delivered  at  the  city-gate  to  local 
distribution  companies  in  Connecticut, 
Massachusetts,  and  Rhode  Island. 
Alternatively,  the  review  will  achieve  a 
gas  price  that  will  allow  Altresco  to  run 
as  a  baseload  fossil  fuel  electric 
generating  plant  operating  at  a  75 
percent  capacity  factor.  In  the  event  that 
these  two  methods  of  review  are  in 
conflict,  the  latter  method  shall  prevail. 

In  addition  to  copies  of  the  gas 
purchase  agreements  with  Altresco, 
Vector's  application  includes  a  form  of 
agency  agreement,  producer  list, 
reserves  summary,  and  project 
summary.  Vector's  application 
supplement  of  October  14, 1988,  further 
indicates  that  the  pipeline  facilities 
needed  to  transport  the  gas  from  the 
U.S./Canadian  border  are  currently  in 
place.  Tennessee  Gas  Pipeline  Company 
and  Berkshire  Gas  Company  will 
transport  the  gas  in  the  U.S. 


In  support  of  its  application.  Vector 
states  that  approval  of  its  long-term 
import  request  is  in  the  public  interest 
because  of  the  market  sensitive  pricing 
of  the  import.  Thus,  the  import  is 
competitive.  Vector  avers  that,  because 
competitively  priced  term  gas  is  not 
available  from  U.S.  producers,  there  is  a 
need  for  this  imported  gas.  Last.  Vector 
has  submitted  a  list  of  producers  and 
reserves  summary  indicating  a  total 
gross  gas-in-place  of  925.51  Bcf  as  a 
demonstration  of  security  and  source  of 
supply. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOEs  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  accordance 
with  the  National  Environmental  Policy 
Act  of  1969.  no  final  decision  will  be 
issued  in  this  proceeding  until  DOE  has 
considered  the  environmental  effects  of 
any  such  decision.  The  need  for  the  gas 
and  security  of  the  long-term  supply  are 
further  criteria  for  reviewing  a  proposed 
import.  Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issues  of 
competitiveness,  need  for  the  natural 
gas,  and  security  of  supply  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  this  import  arrangement  is 
competitive,  needed,  and  secure.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  long-term 
import,  it  may  condition  the 
authorization  on  the  filing  of  quarterly 
reports  to  facilitate  ERA  monitoring  of 
its  natural  gas  import  and  export 
program. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 


specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  3F-G56.  RG-23.  Forrestal  Building. 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t.,  December  28. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-ty-pe  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  *he  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Vector's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  10. 
1088. 
Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-27389  Filed  11-25-88;  8:45  am) 
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(Docket  No.  ERA  CAE  89-02;  Certification 
Notice— 27) 

Filirtg  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerplants 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  filing. 

SUIMIMARY:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ('FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 


powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a),  42 
U.S.C.  8311(a),  Supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capabiUty, 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 


compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  naitice  reciting  that 
the  certification  has  been  filed.  One 
owrrer  and  operator  of  a  proposed  new 
electric  base  load  powerplant  has  filed  a 
self  certification  in  accordance  with 
section  201(d).  Further  information  is 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

SUPPLEMENTARY  INFORMATION:  The 

following  company  has  filed  a  self 
certification: 


Ma  me                                                                     Date  rece-ved 

Typeoftachty      ;   *^l^    '            LocaTK^ 

Walsonville  Cogenefation  PartnefSfiip.  San  Mateo.  CA Il-l0-8fl 

1 
Combined  cycle 1             27.8 

WatsonvfMe  CA 

Amendments  to  the  FUA  on  May  21, 
1987  (Pub.  L.  100-42),  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Washington.  DC,  on  November 
18. 1988. 
Constance  L.  Buckley. 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-27391  Filed  11-25-88:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Ooclcet  Nos.  ER89-66-000  et  al.] 

Canal  Electric  Co.  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

November  21, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Canal  Electric  Company 

I  Docket  No.  ER89-6&-000J 

Take  notice  that  on  November  15, 
1988,  Canal  Electric  Company  ("Canal") 
filed  a  Power  Contract  which 
implements  the  terms  of  the  Capacity 
Acquisition  Agreement  (FERC  Rate 
Schedule  No.  21)  and  the  Capacity 
Acquisition  Commitment  for  Seabrook 
Station  (Supplement  No.  1  to  Canal's 
Rate  Schedule  FERC  No.  21).  Such 
Power  Contract  provides  the  terms  and 
conditions  pursuant  to  which  Canal  will 
sell  and  its  customers  Cambridge 
Electric  Light  Company  and 
Commonwealth  Electric  Company  will 
purchase  and  pay  for  100%  of  Canal's 
share  of  the  output  of  Seabrook  Unit  No. 


1  plus  the  transmission  costs  associated 
therewith. 

Pursuant  to  the  proposed  Power 
Contract,  Canal  will  sell  to  Cambridge 
and  Commonwealth  and  test  power 
produced  by  Seabrook  Unit  No.  1  during 
precommercial  operation  and  the 
capacity  and  energy  associated  with 
Canal's  ownership  in  the  Unit  during  its 
commercial  Ufespan.  By  its  instant  filing. 
Canal  also  proposes  to  begin  recovering 
from  Cambridge  and  Commonwealth 
certain  costs  and  expenses  associated 
with  the  construction  work  in  progress. 
The  rate  impact  associated  with  test 
power  produced  by  Seabrook  Unit  No.  1 
is  expected  to  be  extremely  small.  The 
rate  impact  associated  with  CWIP 
during  period  I  is  projected  to  be  4.1'?>. 
The  rate  impact  associated  with  full 
commercial  operation  of  Seabrook  Unit 
No.  1  is  projected  to  be  11.4?o. 

Canal  proposes  an  effective  date  of 
the  earlier  of  January  16. 1988  or  the 
date  on  which  test  power  is  first 
generated  and  requests  that  its  filing  be 
suspended  for  no  more  than  one  day. 

Comwent  date:  December  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Citizens  Energy  Corporation 

IDocket  No.  ER89-65-0001 

Take  notice  that  Citizens  Energy 
Corporation  (Citizens)  on  November  15. 
1988.  tendered  for  filing  pursuant  to 
§  35.12  of  the  Commission's  rules  under 
the  Federal  Power  Act,  a  Power  Sales 
Agreement  (Agreement)  with  the  City  of 
Pasadena  (Pasadena)  as  a  rate  schedule. 
The  Agreement  provides  that  Citizens 
shall  sell  energy  to  Pasadena  on  an 
interruptible  basis.  Service  under  the 
Agreement  commenced  on  October  1, 
1988  and  will  terminate  on  March  31, 


1989  unless  the  period  of  delivery  is 
extended  or  abbreviated  by  mutual 
agreement. 

Pasadena  has  been  served  with  a 
copy  of  this  filing. 

Citizens  requests  that  the  60-day 
notice  requirements  of  18  CFR  35.3  be 
waived  and  that  October  1. 1988  be 
allowed  as  the  effective  date  of  the 
filing. 

Comment  date:  December  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER89-64-0CI0] 

Take  notice  that  New  York  State 
Electric  &  Gas  Coiporation  (NYSEG)  on 
November  15, 1988,  tendered  for  filing 
pursuant  to  §  35.12  of  the  regulations 
under  the  Federal  Power  Act,  as  a  rate 
schedule,  an  agreement  with  New 
England  Power  Company  (NEP).  The 
short  term  agreement  provides  that 
NYSEG  shall  sell  surplus  capability  and 
associated  energy  to  NEP.  Ser\ice  under 
this  agreement  will  commence  on 
November  1. 1988  and  shall  terminate  on 
April  30, 1989  unless  extended  in  writing 
by  mutual  agreement. 

NYSEG  has  filed  a  copy  of  this  filing 
with  New  England  Power  Company  and 
with  the  Public  Service  Commission  of 
the  State  of  New  York. 

NYSEG  requests  that  the  60-day  filing 
requirement  be  waived  and  that 
November  1. 1988  be  allowed  as  the 
effective  date  of  the  filing. 

Comment  date:  December  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Delinar\'a  Power  &  Light  Company 

[Docket  No.  ER89-20-0C0] 

Take  notice  thatOilinarva  Power  & 
Light  Company  C'Delmarva")  on 
October  24. 1988,  tendered  for  filing 
proposed  Supplement  No.  7  to  its  FERC 
Rate  Schedule  No.  63.  Under  |b« 
Supplement,  Delmarva  would  provide 
partial  requirements  service  at  69  kV 
instead  of  25  kV  when  the  Town  of 
Berlin.  Maryland  ("Berlin"),  completes 
its  new  69  kV  substation.  Completion  of 
the  69  kV  substation  is  expected  to  take 
place  on  or  about  December  1, 1988. 
Copies  of  the  filing  were  served  upon 
Berlin  and  the  Maryland  Public  Service 
Commission. 

Comment  date:  December  5, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Otter  Tail  Power  Company 

(Docket  No.  £089-3-000) 

Take  notice  that  on  November  15. 
1988,  Otter  Tail  Power  Company  ("Otter 
Tail")  tendered  for  filing  an  application 
for  an  Order  authorizing  the  sale  of 
approximately  10.96  miles  of  230  KV 
transmission  line  to  the  Western 
Minnesota  Municipal  Power  Agency 
("Western  Minnesota"). 

Otter  Tail  states  that  the  proposed 
sale  is  that  of  a  portion  of  the  Fergus 
Falls-Henning  transmission  line  located 
in  Minnesota.  The  hne  is  intended  to 
become  part  of  Western  Minnesota's 
contribution  to  the  Integrated 
Transmission  System  operated  pursuant 
to  the  In,tegrated  Transmission 
Agreement  among  Otter  Tail,  Western 
Minnesota  and  Missouri  Basin 
Municipal  Power  Agency  ("Missouri 
Basin"),  to  enable  Western  Minnesota  to 
provide  transmission  service  to  its 
member  municipalities  through  Missouri 
Basin.  This  portion  of  the  Fergus  Falls- 
Henning  transmission  line  is  to  enable 
Western  Minnesota  to  service  the  City 
of  Breckenridge,  Minnesota. 

Comment  date:  December  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Boston  Edison  Company 

[Docket  No.  ES89-6-000) 

Take  notice  that  on  November  10, 
1988,  Boston  Edison  Company 
(Applicant)  of  Boston  Massachusetts, 
filed  an  application  pursuant  to  section 
204  of  the  Federal  Power  Act  seeking  an 
order  authorizing  the  Company  to  issue 
short-term  debt  securities  not  exceeding 
in  the  aggregate  $350,000,000,  from  time 
to  time  on  or  before  December  31, 1990, 
with  a  maturity  date  no  later  than 
December  31, 1991. 


Comment  date:  December  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 
[FR  Doc.  88-27344  Filed  11-25-68.  8:45  am| 

BILUNG  CODE  6717-01-M 


[Docket  N08.CP89-1 57-000  etal.l 

Williams  Natural  Gas  Co.  et  al.;  Natural 
Gas  Certificate  Filings 

November  21. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-157-000] 

Take  notice  that  on  November  9. 1988. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP89-157-000,  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CP'R  157.205)  for 
authorization  to  transport  natural  gas 
for  Clinton  Gas  Transmission,  Inc. 
(Clinton)  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-631-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

WNG  states  that  the  total  volumes  of 
natural  gas  to  be  transported  for 
Clinton,  on  an  interruptible  basis,  on  a 
peak  day  would  be  20,000  MMBtu  from 
various  receipt  points  in  Kansas, 
Oklahoma  and  Wyoming  to  various 
delivery  points  on  WNG's  pipeline 
system  in  Kansas  and  Missouri.  WNG 
further  states  that  it  anticipates 
transporting  20,000  MMBtu  on  an 
average  day  and  7,300,000  MMBtu  on  an 
annual  basis. 


WNG  indicates  that  it  commenced  the 
transportation  of  natural  gas  for  Clinton 
on  September  1, 1988.  at  Docket  No. 
ST89-38-000.  for  a  120-day  period 
pursuant  to  §  284.223(a)(1)  of  the 
Regulations  (18  CFR  284.223(a)(1)). 

Comment  date:  January  3. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

[Docket  No.  CP89-133-000) 

Take  notice  that  on  November  4, 1988, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-1 33-000. 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  provide  a 
transportation  service  for  ANR 
Gathering  Company  (ANR  Gathering),  a 
marketing  affiliate  of  ANR,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP8&-532-O00  on  July  25. 1988.  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  it  proposes  to 
transport  up  to  5.000  dt  per  day  on  an 
interruptible  basis,  on  behalf  of  ANR 
Gathering  pursuant  to  a  transportation 
agreement  dated  August  11. 1988 
between  ANR  Gathering 
(Transportation  Agreement),  ANR  also 
slates  that  it  would  receive  the  gas  at 
existing  points  of  receipt  in  onshore  and 
offshore  Louisiana  and  redeliver  the  gas 
for  the  account  of  ANR  Gathering  at  an 
existing  interconnection  located 
offshore  Louisiana. 

ANR  further  states  that  it  commenced 
this  service  September  1, 1988,  as 
reported  in  Docket  No.  ST89-49. 

Comment  date:  January  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protes*  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-27345  Filed  11-25-88:  8;45  am] 

BILUNG  CODE  6717-Ot-M 

[Project  Nos.  758»-001  et  al.] 

American  Hydro  Power  Company  et 
al.;  Surrender  of  Preliminary  Permits 
and  Exemptions 

November  21. 1988. 

Take  notice  that  the  following 
preliminary  permits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

1.  American  Hydro  Power  Company 

(Project  No.  7589-001) 

Take  notice  that  American  Hydro 
Power  Company,  permittee  for  the 
proposed  Lyalhanna  Dam  Water  Power 
Project  No.  7586.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  April  17. 1987.  and 
would  have  expired  March  31. 1990.  The 
project  would  have  been  located  on 
Loyalhanna  Creek  in  Westmoreland 
County.  Pennsylvania.  The  permittee 
states  that  the  proposed  project  is  not 
economically  feasible  as  the  basis  for 
the  surrender  request. 

The  permittee  filed  its  request  on  May 
16. 1988. 

2.  Mac  Hyro  Power  Company,  Inc. 

[Project  No.  4739-004;  California) 

Take  notice  that  Mac  Hydro  Power 
Company,  Inc.,  exemptee  for  the  East 
Fork  of  Stuart  Fork  Creek  Hydroelectric 
Project  No.  4739,  has  requested  that  its 
exemption  be  terminated.  The 
exemption  was  issued  on  September  27. 
1985.  and  the  project  would  have  been 
located  on  the  East  Fork  of  Stuart  Fork 
Creek,  within  the  Shasta-Trinity 
National  Forest  in  Trinity  County, 
California.  No  construction  of  the 
hydroelectric  project  works  has  been 
initiated. 

The  exemptee  filed  the  request  on 
August  4, 1988, 

Standard  Paragraphs 

I;  The  preliminary  permit/exemption 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 


provided  for  under  18  CFR  Part  4.  may 
filed  on  the  next  business  day. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-27346  Filed  11-25-88;  8:45  am) 

BILLING  CODE  6717-01-M 


(Docket  No.  RP88-45-009] 

Arkia  Energy  Resources;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  21, 1988. 

Take  notice  that  on  November  14, 
1988,  Arkla  Energy  Resources  (AER) 
tendered  for  filing  the  following  sheets 
to  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

First  Revised  Sheet  No.  4C 

Original  Volume  No.  1-A 

First  Revised  Sheet  Nos.  9  through  9E 

Original  Volume  No.  3 

First  Revised  Sheet  No.  188B 

AER  submits  that  the  above  listed 
sheets  are  filed  in  compliance  with  the 
Commission's  order  of  October  28, 1988 
in  this  docket.  Ordering  paragraph  A  of 
that  order  required  AER  to  file  certain 
sheets  to  delete  references  to  the 
amortization  period  for  refunds 
associated  with  excess  deferred  income 
taxes  and  the  properly  reference  a 
footnote. 

AER  states  that  copies  of  the  filing 
were  mailed  to  all  of  AER's 
jurisdictional  customers,  and  interested 
state  commissions,  as  well  as  the  parties 
listed  on  the  Commission's  official 
service  list  compiled  in  this  proceeding. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  28. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the         * 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to    ♦ 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbell, 
Secretary: 
[FR  Doc.  88-27343  Filed  11-25-88;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP84-34-001) 

Midwestern  Gas  Transmission  Co.; 
Compliance  Filing  Pursuant  to  Tariff 
Rate  Adjustment  Provisions 

November  22. 1988 

Take  notice  that  on  November  14. 
1988.  Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Forty- 
Third  Revised  Sheet  No.  5  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff,  to 
be  effective  November  3. 1988. 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  modifications  to 
the  rate  for  sales  under  the  I-l  Rate 
Schedule  required  by  the  Commission  s 
Order  of  November  3, 1988  in  the    \ 
referenced  docket.  Pursuant  to  this    \ 
order,  the  I-l  Rate  has  been  computed 
as  100%  load  factor  rate  derived  from 
the  DC-1  Rate,  including  purcha.sed  gds 
demand  costs. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  29. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene: 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 

[FR  Doc.  88-27347  Filed  11-25-88;  8:45  amj 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP89-25-000] 

Norttiwest  Alaskan  Pipelir>e  C04  Tariff 
Changes 

November  22. 1988. 

Take  notice  that  on  November  15, 
1988,  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan  "),  295 
Chipeta  Way,  Salt  Lake  City,  Utah 
84108-0899,  tendered  for  filing  in  Docket 
No.  RP89-25-O00  Twenty-Third  Revised 
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Sheet  No.  5  to  its  FERC  Gas  Tariff 
Original  Volume  No.  2. 

Northwest  Alaskan  states  that  it  is 
submitting  Twenty-Third  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  from 
Pan-Alberta  Gas  Ltd.  and  resold  to 
Northwest  Alaskan's  four  U.S. 
purchasers.  Northern  Natural  Gas 
Company  ("Northern").  Panhandle 
Eastern  Pipe  Line  Company 
('Panhandle"),  United  Gas  Pipe  Line 
Company  ("United")  and  Pacific 
Interstate  Transmission  Company 
("PIT"),  under  Rate  Schedules  X-1,  X-2, 
X-3  and  X-4,  respectively.  The  increase 
in  total  demand  charges  for  Northwest 
Alaskan's  customers  results  primarily 
from  foreign  exchange  rate  fluctuations 
and  the  collection  of  FERC  Annual 
Charges  paid  in  August  1988  by 
Northwest  Alaskan. 

Northwest  Alaskan  states  that  if  is 
submitting  Twenty-Third  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern, 
Panhandle,  United  and  PIT,  and 
pursuant  to  Rate  Schedules  X-1,  X-2,  X- 
3,  and  X-4,  which  provide  for  Northwest 
Alaskan  to  file  45  days  prior  to  the 
commencement  of  the  next  demand 
charge  period  (January  1, 1989  through 
June  30, 1989)  the  demand  charges  and 
demand  charge  adjustments  which 
Northwest  Alaskan  will  charge  during 
that  period. 

Northwest  Alaskan  requests  that 
Twenty-Third  Revised  Sheet  No.  5 
become  effective  January  1, 1989. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Dec.  1, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persor.  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-27348  Filed  ll-25-«8:  8:45  am) 

BILLING  CODE  C717-01-M 


[Docket  No.  RP88-259-003] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Proposed  Ctianges  in 
FERC  Gas  Tariff 

November  22. 1988 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp.. 
(Northern)  on  November  14. 1988, 
tendered  for  filing  revised  changes  in  its 
F.E.R.C.  Gas  Tariff  in  compliance  with 
the  Commission's  Order  dated  October 
26, 1988  in  this  proceeding.  Northern 
states  that  the  filing  reflects  a  further 
decrease  in  rates  of  $3.8  million  per  year 
below  the  reduced  rates  originally  filed 
by  Northern  in  this  proceeding.  Northern 
has  requested  that  the  proposed  tariff 
changes  be  made  effective  October  27, 
1988. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  F.E.R.C.  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-27349  Filed  11-25-88;  8:45  am) 

BILLING  COOC  67ir-0l-M 

[Docket  Na  TA89-1-41-0021 
Paiute  Pipeline  Co.;  Filing 

November  21, 1988. 

Take  notice  that  on  November  10. 
1988.  Paiute  Kpeline  Company  (Paiute) 
filed  Second  Substitute  Third  Revised 
Sheet  No.  10  to  its  FERC  Gas  Tariff 
Volume  No.  1.  to  be  effective  November 
1. 1988. 

Paiute  states  that  this  tariff  sheet  is 
filed  in  compliance  with  the 
Commission's  order  of  October  31. 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  28, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  88-27342  Filed  11-25-88;  8:45  amj 

BILUNO  COOE  e717-OI-M 

[Docket  No.  RP88-17-01S] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  22. 198a 

Take  notice  that  on  November  15. 
1988.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Sixth  Revised  Volume  No.  1,  to  be 
effective  November  1, 1988: 

Third  Revised  Sheet  No.  300 
Third  Revised  Sheet  No.  30GG 
Second  Revised  Sheet  No.  SOU 
Third  Revised  Sheet  No.  45R.13 
Original  Sheet  No.  45R.13a 

Southern  states  that  on  October  31, 
1988,  the  Commission  issued  its  Order 
Accepting  Compliance  Filing  Subject  to 
Condition  (Order)  in  which  the 
Commission  accepted  revised  tariff 
sheets  to  Southern's  Tariff  coordinating 
the  curtailment  of  transportation  and 
sales  services  and  setting  forth 
curtailment  priorities  for  interruptible 
services  in  accordance  with  the 
discussion  in  the  Commission's  May  27, 
1988,  and  July  27, 1988,  orders  issued  in 
this  proceeding.  The  October  31st  Order 
also  directed  Southern  to  file  revised 
tariff  sheets  within  15  days  of  the 
October  31st  Order  to  include 
scheduling  procedures  in  accordance 
with  the  Commission's  discussions  in 
the  May  27th  and  July  27th  orders. 
Southern  has  submitted  the 
aforementioned  revised  tariff  sheets  to 
be  effective  November  1, 1988,  to  clarify 
its  scheduling  procedures  accordingly. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  list  compiled  in  this 
proceeding. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  88-27350  Filed  11-25-88;  8:45  am) 

BILLING  COOE  6717-01-M 


(Docket  No.  RP88-221-002] 

Texas  Eastern  Transmission  Cofp4 
Proposed  Changes  in  FERC  Gas  Tariff 

November  22. 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  15, 1988,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 

Second  Revised  Sheet  No.  104 
Second  Revised  Sheet  No.  112 
Second  Revised  Sheet  No.  119 
Second  Revised  Sheet  No.  126 
Second  Revised  Sheet  No.  130 
Fourth  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  138 
Fifth  Revised  Sheet  No.  489 
First  Revised  Sheet  No.  489A 

The  purpose  of  this  filing  is  to  file 
tariff  sheets  providing  for  an  authorized 
overrun  rate  as  required  by  Ordering 
Paragraph  (B)  of  the  Commission's 
October  31, 1988  Order  in  Docket  Nos. 
RP88-221-001,  RP8a-67-009  and  RP8»- 
81-004. 

On  August  31, 1988,  the  Commission 
issued  an  order  in  Docket  Nos.  RP88- 
221-000,  RP88-67-000  and  RP88-81-000 
which  accepted,  subject  to  refund,  tariff 
sheets  filed  by  Texas  Eastern  on  July  22. 
1988  to  establish  an  annual 
unauthorized  overrun  provision  under 
its  sales  rate  schedules  DCQ,  GS,  SGS. 
ACQ  and  WS  for  unauthorized  takes  in 
excess  of  a  customer's  D-2  nominations. 
The  order  set  for  hearing  the  proposed 
penalties  and  consolidated  this 
proceeding  into  Texas  Eastern's  general 
rate  case  proceeding  in  Docket  Nos. 
RP8»-67-000  and  RP88-81-000. 
Subsequently,  the  Municipal  Defense 


Group  and  Consolidated  Edison 
Company  of  New  York,  Inc.  (ConEd) 
requested  rehearing  of  the  August  31, 
1988  Order.  On  October  31. 1988  the 
Commission  issued  an  order  denying 
rehearing  of  its  August  31. 1988  order 
and  directed  Texas  Eastern  to  file 
revised  tariff  sheets,  within  15  days  of 
the  issuance  of  its  order,  to  establish  an 
authorized  D-2  overrun  service.  In 
purported  compliance  with  the  October 
31  Order,  Texas  Eastern  has  included  an 
authorized  D-2  overrun  provision  in  its 
sales  Rate  Schedules  DCQ,  GS,  CD-I, 
CD-2,  SGS,  ACQ  and  WS  as  reflected  in 
the  tariff  sheets  listed  above. 

The  proposed  effective  date  of  the 
tariff  sheets  Hsted  above  is  December  1, 
1988. 

Texas  Eastern  is  also  filing  tariff 
sheets  to  correct  supersession  problems. 
Third  Revised  Sheet  Nos.  133  and  137 
are  being  filed  to  replace  Revised  First 
Revised  Sheet  Nos.  133  and  137  which 
were  approved  to  be  effective 
September  1, 1968  by  the  Commission  on 
August  31, 1988  in  Docket  Nos.  RP88- 
221-000  et  al.  Third  Revised  Sheet  Nos. 
133  and  137  supersede  Second  Revised 
Sheet  Nos.  133  and  137  which  were 
approved  to  be  effective  July  1, 1988  by 
the  Commission  on  August  29. 1988  in 
Docket  Nos.  PR85-177-055  et  qL,  and  are 
proposed  to  be  effective  September  1, 
1988. 

Texas  Eastern  has  before  the 
Commission  for  approval,  tariff  sheets 
filed  October  26. 1988  in  Docket  Nos. 
RP85-177-056.  RP88-67-011,  and  CP88- 
136-001.  In  the  event  the  tariff  sheets 
filed  October  26, 1988  are  not  approved 
or  are  altered  in  any  way  by  the 
Commission's  decision,  Texas  Eastern 
will  refile  the  above  listed  tariff  sheets 
to  refiect  the  Commission's  decision. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  l)e  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North'Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  1. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-27351  Filed  11-25-88;  8:45  ami 

BILLiNG  COOC  •717-01-M 

[Docket  No.  RP8S-13»-003] 

WWianu  Natural  Gas  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

November  22, 1988 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  14. 
1988,  tendered  for  filing  Substitute 
Second  Revised  First  Revised  Sheet  No. 
75  and  Substitute  Second  Revised 
Second  Revised  Sheet  No.  78  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 

These  tariff  sheets  are  being  filed  as 
an  amendment  to  WNG's  compliance 
filing  in  Docket  No.  RP88-1 39-001  filed 
July  27, 1988.  WNG  was  advised  by 
Commission  Staff  that  it  should  delete 
references  to  account  numbers  in  these 
tariff  sheets  and  include  accoimt  names 
instead.  The  effective  date  of  these  tariff 
sheets  is  June  1, 1988. 

WNG  states  that  copies  of  its  filings 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§  §  365.211,  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  1, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheU. 
Secretary. 
[FR  Doc.  88-27352  Filed  11-25-88;  8:45  am] 

BILUNG  COOE  67I7-«I-II 


[Docket  No.  RP89-26-0001 

Williston  Basin  interstate  Pipeline  C04 
Petition  for  Tariff  Waiver 

November  22.  196a 

Take  notice  that  on  November  18, 
1988,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200. 
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304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501.  filed  in  Docket  No. 
RP89-26-000  a  Petition  for  Waiver  of 
Tariff  Provisions  pursuant  to  Rule  207  of 
the  Federal  Regulatory  Commission 
(Commission)  Regulations. 

Williston  Basin  seeks  waiver  of 
§§  27.6  and  24.6  of  the  General  Terms 
and  Conditions  of  Williston  Basin's 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1  and  Original  Volume  Nos.  1-A  and 
1-B.  respectively.  As  set  forth  more  fully 
in  the  petition,  grant  of  the  petition  will 
allow  Williston  Basin  to  waive  the 
requirement  that  filings  to  change  the 
Gas  Research  Institute  (GRI]  Funding 
Unit  Adjustment  be  made  at  least  30 
days  prior  to  the  proposed  effective 
date.  Williston  Basin  states  this  waiver 
is  necessary  due  to  the  timing  of  the 
Commission's  action  in  Docket  No. 
RP88-182-O0G  where  the  Commission 
has  slated  that  it  intends  to  establish  the 
level  of  GRl  fimding  on  or  before 
November  30. 1988. 

Copies  of  this  filing  have  been  ser\'ed 
on  all  of  Williston  Basin's  jurisdictional 
sales  customers  and  interstate  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
inter\'ene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  1. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  88-27355  Filed  1 1-25-88;  8:45  am) 
MIXIMG  CODE  S717-01-M 


[Docket  Nos.  RPM-263-001  and  RP88-92- 
0051 

United  Gas  Pipe  Line  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

November  22. 198a 

Take  notice  that  United  Gas  Pipe  Line 
Company  (United)  on  November  14, 
1988,  tendered  for  filing  the  following 
tariff  sheets  as  part  of  its  FERC  1st 
Revised  Volume  No.  1  Gas  Tariff: 

To  Be  Eiffective  October  1, 1968 

First  Revised  Sheet  No.  39-A 


First  Revised  Sheet  No.  39-B 
First  Revised  Sheet  No.  39-C 
Substitute  Original  Sheet  No.  74-Xl 

To  Be  Effective  November  1, 1988 

Twentieth  Revised  Sheet  No.  99-A 
First  Revised  Sheet  No.  99-B.6 

United  states  that  this  filing  is  being 
made  pursuant  to  Ordering  Paragraph 
(B)  of  the  Commission  October  28. 1988 
Order  issued  in  Docket  No.  RP88-263 
requiring  United  to  refile  tariff  sheets  to 
include  rates  or  penalties  for  authorized 
overruns  in  excess  of  annual  D2'8.  The 
order  also  directed  United  to  include 
rates  for  both  authorized  and 
unauthorized  overruns  between  100 
percent  and  102  percent  of  annual  D-2 
nominations  at  rates  at  least  as  high  as 
100  percent  load  factor.  Accordingly, 
United  states  the  rates  reflected  in  this 
filing  have  been  designed  to  reflect  such 
rates. 

United  states  that  no  rate  change  is 
necessary  in  the  AOS  Rate  Schedule. 
However,  it  states,  tariff  sheets  39-A.  B 
and  C  are  being  submitted  for  expansion 
of  the  application  of  the  AOS  Rate 
Schedule  consistent  with  the  October  28, 
1988  Order.  United  submits  Substitute 
Original  Sheet  No.  74-Xl  to  clarify  the 
UOS  rates/penalties  of  (i)  a  rate/penalty 
per  Mcf  of  the  100%  load  factor  non-gas 
rate  up  to  102%  of  D2.  (ii)  a  rate/penalty 
per  Mcf  of  the  applicable  D2.  rate  plus 
$5.00  per  Mcf  above  102%  of  D2  up  to 
and  including  104%  of  D2.  and  (iii)  the 
applicable  D2  rate  plus  $10.00  per  Mcf 
above  104%  of  D2.  In  addition.  United 
states  there  will  be  a  "CEQ  Waiver"  of 
the  UOS  Rate/Penalty  if  the  annual  CEQ 
exceeds  102%  of  D2. 

United  states  that  Tariff  sheets  99-A 
and  99-B.6  have  been  submitted  to  be 
effective  November  1. 1988  to  reflect  the 
changes  to  the  Maximum  Daily 
Quantities  (MDQ)  and  new  D2 
nominations  for  Mississippi  River 
Transmission  Corporation  (MRT).  These 
new  sheets  reflect  an  increased  D2 
nomination  and  the  current  MDQ 
provided  for  in  the  new  sales  service 
agreement  between  United  and  MRT. 
United  and  MRT  abandoned  service  as 
necessary  to  reduce  the  service 
obligation  under  Order  No.  490,  et  al. 
United  states  that  it  has  requested  a 
waiver  of  all  necessary  Commission 
rules  and  regulations  to  permit  these 
tariff  sheets  to  become  effective  on 
November  1. 1988. 

United  states  that  copies  of  this  filing 
were  served  on  United's  Docket  No. 
RP88-92  serve  list  with  which  Docket 
No.  RP88-263  was  consolidated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  on  or  before 
December  1, 1988,  and  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
Such  motion  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  service  to  make  protestants  parties 
to  the  proceeding.  Any  person  desiring 
to  become  a  party  must  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  88-27353  Filed  11-25-88;  8:45  am) 

BILLING  CODE  S717-01-U 


[Docket  No.  FA87-e3-0011 

Virginia  Electric  and  Power  Co.;  Filing 

November  22. 1988 

Take  notice  that  on  November  3. 1988. 
Virginia  Electric  and  Power  Company 
(VFJK:0)  tendered  for  filing  its 
compliance  refund  report  in  accordance 
with  the  Commission's  Order  issued 
April  20. 1988.  The  report  reflects  a 
calculation  of  the  interim  storage 
components  of  the  fuel  factor,  plus 
interest,  for  the  period  April  1984 
through  the  date  of  refund. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  88-27354  Filed  11-25-88;  8:45  am) 
BiLUNO  cooc  tm-oy-H 


Southeastern  Power  Administration 

Proposed  Rate  Adlustment,  Public 
Forum,  and  Opportunities  for  Public 
Review  and  Comment 

agency:  Southeastern  Power 
Administration  (Southeastern),  DOE. 


action:  Notice  of  proposed  rate 
adjustment  for  Georgia-Alabama 
System  of  Projects,  notice  of  public 
forums  and  opportunity  for  review  and 
comment. 

summary:  Southeastern  proposes  to 
revise  existing  schedules  of  rates  and 
charges  applicable  to  the  sale  of  power 
from  the  Georgia-Alabama  System  of 
Projects  effective  for  a  sixteen  month 
period,  ]une  1, 1989,  through  September 
30, 1990.  In  order  to  accomplish  the  rate 
adjustment  an  amendment  to  the 
contracts  applicable  to  preference 
customers  is  necessary 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  the  proposed  rates  and  supporting 
studies,  to  participate  in  a  forum  and  to 
submit  written  comments.  Southeastern 
will  evaluate  all  comments  received  in 
this  process. 

DATES:  Written  comments  are  due  on  or 
before  March  3, 1989.  A  public 
information  and  comment  forum  will  be 
held  in  East  Point.  Georgia,  on  January 
5, 1989.  Also,  a  public  information  and 
comment  forum  will  be  held  in 
Columbia,  South  Carolina,  on  January 
10. 1989.  Persons  desiring  to  speak  at 
either  forum  should  notify  Southeastern 
at  least  3  days  before  the  forum  is 
scheduled,  so  that  a  list  of  forum 
participants  can  be  prepared.  Others 
may  speak  if  time  permits. 
addresses:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy, 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  The  public  information 
and  comment  forums  for  the  Georgia- 
Alabama  System  of  Projects  will  begin 
at  10  a.m.  on  January  5. 1989.  in  the 
Lotus  Room  at  the  Holiday  Inn,  Atlanta 
Airport  North  1380  Virginia  Avenue, 
East  Point,  Georgia  30344,  and  at  10  ajm. 
on  January  10, 1989,  in  Room  871  of  the 
Strom  Thurmond  Federal  Building.  1835 
Assembly  Street,  Columbia,  South 
Carolina  29201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Jr.,  Director,  Division  of 
Fiscal  Operations,  Southeastern  Power 
Administration,  Department  of  Energy, 
Samuel  Elbert  Building.  Elberton, 
Georgia  30635.  (404)  283-0911. 
SUPPtEMENTAAV  INFORMATION: 

The  Federal  Energy  Regulatory 
Commission  (FERC)  by  order  issued  July 
22, 1966,  in  Docket  No.  EF86-3011, 
confirmed  and  approved  Wholesale 
Power  Rate  Schedules  GA-l-A.  GA-^ 
A,  GU-l-A,  GAKaF'-2-E.  ALA-l-E. 
ALA-3-A.  MISS-l-E,  MISS-2-A,  SC-1- 
E.  SC-2-E.  CAR-l-F  and  SCE-l-A 
applicable  to  Georgia-Alabama  System 


of  Projects'  power  for  a  period  ending 
September  30, 1990.  Since  the  rate  filing 
there  has  been  a  period  of  extreme 
drought  conditions  of  more  than  three 
years  causing  the  purchase  of 
replacement  energy,  reduction  of 
revenues,  and  increased  interest  costs. 
Therefore,  Southeastern  has 
experienced  unpaid  annual  expenses  for 
fiscal  years  1986, 1987.  and  1988.  Current 
drought  conditions  have  not  improved. 

Southeastern  is  proposing  to  establish 
short-term  rates  which  will  partially 
recoup  these  unpaid  annual  expenses. 

Discussion 

Existing  rate  schedules  are  predicated 
upon  a  July  1985  repayment  study  and 
other  supporting  data  all  of  which  are 
contained  in  FERC  Docket  No.  EF8&- 
,3011.  The  ciurent  repayment  study 
prepared  in  November  of  1988  shows 
that  existing  rates  are  not  adequate  to 
recover  all  costs  required  by  present 
repayment  criteria. 

A  revised  repayment  study  with 
revenue  increases  of  $12757,000  in  FY 
1990  and  future  years  over  the  current 
repayment  study  demonstrates  that  all 
costs  are  paid  within  their  repayment 
life.  Therefore,  Southeastern  is 
proposing  to  revise  existing  rates  so  as 
to  recover  these  additional  revenues  for 
the  sixteen  month  evaluation  period. 
The  increase  is  primarily  due  to 
continuing  droughts.  Southeastern  is 
proposing  to  recover  the  additional 
revenues  by  increasing  the  current 
energy  charge  of  4.88  mills  per  kwh  to 
8.50  mills  per  kwh  (an  increase  of  3.62 
mills  per  kwh).  It  is  proposed  that 
revised  rate  schedules  appHcable  to 
Customers  purchasing  power  from  the 
Georgia-Alabama  System  of  Projects 
contain  the  following  unit  rates: 

Proposed  Unit  Rates 

r 
Capacity  charge  per  kilowatt  per 

month — no  change 
Energy  charge  mills/kwh — 8.50 
Integration  change  per  kilowatt  per 

month — no  change 

The  referenced  November  1988 
current  repayment  study  along  with  a 
revised  repayment  study  dated 
November  1988  and  previous  system 
repayment  studies  are  available  for 
examination  at  the  Samuel  Elbert 
Building.  Elberton,  Georgia  30635. 
Proposed  Rate  Schedules  GA-l-B,  GA- 
2-B,  ALA-^3-B,  MISS-2-B,  GU-l-B, 
ALA-l-F,  MISS-l-F,  SC-l-F,  SC-2-F, 
CAR-l-G.  and  SCE-l-B  are  also 
available. 


Issued  a(  Elberton,  Georgia,  November  IS, 
1988. 

Harry  C.  Gfluinger, 
Administrator. 
|FR  Doc.  88-27390  Filed  11-25-88;  8:45  amj 

BILLING  COOC  MSD-*t-M 


ENVIRONMENTAL  PROTECHON 
AGENCY 

IOPP-36166;  FRL-3482-7) 

Pesticide  Registration  Standards; 
Schedule  and  AvaMabMty  of  Docket 
Indices;  PesttcWe  Special  Reviews; 
Availability  of  Docket  lndk:es 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  list<«  pesticide 
Registration  Standards  which  arc 
scheduled  to  be  issued  or  under 
development  during  FY  89  and  early  FY 
90.  The  Agency  requests  the  submission 
of  comments  and  information  on  the 
pesticides  scheduled  for  Registration 
Standard  development  in  FY  89.  This 
notice  also  announces  the  availability  of 
docket  indices  for  pesticide  Registration 
Standards  under  development  and 
pesticide  Special  Reviews,  and  provides 
information  on  how  interested  persons 
may  request  inclusion  on  an  Agency 
mailing  list  to  receive  such  indices. 
DATE:  Written  comments  on  scheduled 
pesticides  should  be  submitted  on  or 
before  January  27. 1989.  Persons  may 
request  to  be  included  on  the  mailing  list 
for  docket  indices  at  any  time. 

ADDRESSES:  Comments  on  scheduled 
Registration  Standard  pesticides  should 
be  identified  with  the  docket  number 
listed  with  each  pesticide  chemical  and 
should  be  submitted  to  the  address 
below.  Persons  wishing  to  be  included 
on  a  mailing  list  to  receive  docket 
indices  should  also  direct  their  requests 
to  this  address. 

Public  Information  Branch,  Field 
Operations  Division  (TS-787C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  SL  SW., 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  244, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  a  comment  that  does  not  contain 
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CBl  must  be  submitted  for  inclusion  in 
the  public  docket.  Information  not 
designated  "conndential"  may  be 
disclosed  publicly  by  EPA  without  prior 
notice  to  the  submitter.  The  public 
docket  will  be  available  for  public 
inspection  and  copying  in  Rm.  246  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
For  information  on  Reregistration 
Standard  schedules,  contact,  by  mail: 
Jean  Frane.  Special  Review  and 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  1114,  Crystal  Mall  *2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703) 
557-0944. 

For  information  on  public  dockets, 
their  availability,  and  docket  indices, 
contact  Elizabeth  Blevins  (703-557-2805) 
of  the  Public  Information  Branch,  in  Rm. 
244  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
Registration  Standards  program  is  EPA's 
approach  to  the  reassessment  and 
reregistration  of  pesticides  as  mandated 
by  Congress  in  section  3(g)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pesticide 
products  currently  registered  by  EPA 
contain  more  than  600  distinct  active 
ingredients.  Under  this  program  the 
scientific  data  base  underlying  each 
active  ingredient  is  thoroughly  reviewed, 
and  essential  but  missing  scientific 
studies  are  identified. 

The  reassessment  may  result  in 
requirements  for  submission  of  data 
needed  to  evaluate  fully  the  safety  of  the 
compound  according  to  contemporary 
scientific  standards.  The  results  of  the 
review  are  refiected  in  a  Registration 
Standard,  which  states  the  Agency's 
regulatory  positions  regarding  the 
products  containing  an  active  ingredient 
and  the  rationale  for  each  position,  as 
well  as  requirements  for  submission  of 
additional  data  needed  to  complete  the 
assessment,  and  label  warnings  or  other 
regulatory  restrictions  needed  to  protect 
health  and  the  environment.  After  the 
data  required  under  the  initial 
Registration  Standard  have  been 
submitted,  the  Agency  reassesses  the 
pesticide  and  issues  a  revised 
Registration  Standard  (termed  a  Second 
Round  Review). 

On  October  25. 1988,  the  President 
signed  a  new  law.  the  FIFRA 
Amendments  of  1988,  which,  among 
other  things,  makes  significant  changes 
in  the  way  EPA  will  carry  out  its 
responsibility  to  reregister  currently 


registered  pesticides.  Within  the  next  60 
days.  EPA  will  publish  a  notice  in  the 
Federal  Register  explaining  its  plans  for 
implementing  the  new  legislation.  In  the 
meantime,  however,  this  notice  lists  the 
Registration  Standards  that  the  Agency 
plans  to  issue  during  the  current  fiscal 
year.  The  Agency  currently  intends  to 
continue  to  issue  updated  Registration 
Standards  (Second  Round  Reviews) 
during  the  implementation  period  of  the 
new  FIFRA  amendments. 

Specifically,  the  purpose  of  this  notice 
is  to  inform  the  pubic  of  Registration 
Standards  currently  under  development. 
It  also  ser\'es  to  provide  the  public  with 
an  opportunity  to  submit  additional  data 
pertinent  to  these  reviews.  EPA 
encourages  the  public  to  provide 
information  relevant  to  the  review  of 
individual  active  ingredients  for  which 
Registration  Standards  are  scheduled  in 
VY  89.  The  Agency  is  particularly 
interested  in  receiving  the  following 
types  of  information:  human  toxicology, 
residue  chemistry,  product  chemistry, 
environmental  fate,  human  exposure,  or 
ecological  effects.  The  first  17 
Registration  Standards  listed  in  this 
notice  either  have  been  issued,  or  will 
have  been  issued  by  the  close  of  the 
comment  period  for  this  notice.  EPA  will 
consider  any  comments  submitted 
concerning  those  chemicals  when  it 
reexamines  them  at  a  future  point  in  the 
reregistration  process. 

Registration  Standards  for  the 
pesticides  listed  below  will  be  under 
development  in  FY  89.  An  asterisk  after 
the  name  indicates  that  the  Agency  has 
previously  issued  an  initial  Registration 
Standard  and  is  reassessing  the 
chemical  for  issuance  of  a  Second 
Round  Review  Registration  Standard. 


Name  ol  pesticide 


Name  ol  pesttctOe 

Docket 
number  (CAS 

m 

Approxi- 
mate 
dateot 

issuance 

T  6t  rachlorv)  nohos 

gei-11-5 

•  10/88 

83-79-4 

> 10/88 

9006-42-2 

12427-38-2 

94-82-6       

>  10/88 

Maneb 

'  10/88 

4-(2.4- 
Dichiorop*>enoxy) 
butyric  acid  (2.4-DB). 

2-(2.4- 
Dichlorophenoxy) 
prcpicmic  acid  (2.4- 
DP). 

■  10/68 

120-36-5 

'10/88 

1918-02-1 

43222-48-6 

298-02-2 

'  10/88 

Dlteftzoauat      

11/88 

Phorate*         

11/88 

Oxytetracydine 

2058-46-0 

333-41-5 

12/88 

Dtazinon            .  . 

12/88 

Propazi.ie          

139-40-2 

12/88 

Resmcthrin 

10453-86-8 

7085-19-0 

81-81-2 

72-43-5 

12/88 

Mecoprop 

12/88 

Warfarin* 

12/88 

Mettioxvchlor       

12/88 

Meiaidehyde 

108-62-3.™ 

12 '88 

2-Mettiyl-4- 

ciilorophenoxyacetic 

acid  (MCPA)*. 

Butylate* 

Ctiiofpyritos* 

Atrazine* 

Carbaryl* ~ 

Chlorobenzilale* 

Chlofoneb* 

Etfiion* 

Simazine* 

Terbacii* 

Coumaphos* 

Nortlorazon* 

Terrazole* 

Formetanate  HCI* 

DimettxMite' 

Ctiloramben* 

Brfenox* 

Dicamt>a* 

Ammonium  sulfamate* .. 

Eptam' 

Bromacil* 


Docket 
numl)er  (CAS 


94-74-6. 


2008-41-5.... 
2921-88-2.... 
1912-24-9.... 

63-26-2 

510-15-6 

2675-77-6.... 

563-12-2 

122-34-9 

5902-51-2.... 

56-72-4 

27314-13-2.. 
2593-15-9.... 
23422-53-9.. 

60-51-5 

133-90-4 

42576-02-3.. 
1918-00-9... 
7773-06-0.... 

759-94-4 

314-40-9 


Approxi- 
mate 
date  of 

issuance 


1/89 


3/89 

3/69 

3/89 

3/89 

4/89 

6/89 

6/89 

6/89 

7/89 

7/89 

8/89 

9/89 

9/89 

9/89 

9/89 

10/89 

11/89 

11/89 

12/89 

12/89 


■  Issued. 

Current  regulations  on  Registration 
Standards  and  Special  Review  provide 
for  the  establishment  of  a  public  docket 
for  Registration  Standards  under 
development  and  Special  Review 
actions,  the  maintenance  of  docket 
indices,  and  the  establishment  of  a 
mailing  list  of  persons  wishing  to  receive 
the  docket  indices  on  a  regular  basis. 
Special  Review  and  Registration 
Standard  dockets  contain,  among  other 
things,  materials  submitted  to  the 
Agency  by  parties  outside  of 
government,  Agency  documents  made 
available  to  persons  outside  of 
government,  and  memoranda  of 
meetings  with  persons  outside  of 
government  concerning  pending  Special 
Reviews  and  Registration  Standards 
under  development. 

In  accordance  with  §  155.32(d)(2)  of 
the  Registration  Standard  regulations 
and  §  154.15(f)(3)  of  the  Special  Review 
regulations,  the  Agency  has  established 
a  mailing  list  for  docket  indices.  Persons 
on  the  mailing  list  will  receive 
automatically  the  docket  indices  (or 
updates  to  previous  indices)  for 
Registration  Standards  and  Special 
Reviews.  These  will  be  distributed  on  a 
monthly  or  quarterly  basis,  as  required 
by  the  regulations.  Persons  on  the 
mailing  list  will  receive  docket  indices 
for  all  open  dockets.  Persons  will  be 
required  to  renew  their  requests  for 
inclusion  on  the  mailing  list  annually. 

Any  person  wishing  to  be  included  on 
the  mailing  list  should  submit  his  or  her 
name,  affiliation  (if  any),  and  mailing 
address  to  the  address  given  earlier  in 
this  notice.  Organizations,  groups  and 
companies  are  requested  not  to  submit 
multiple  requests  under  different  names. 


but  to  designate  a  primary  recipient 
within  the  organization.  This  will  reduce 
mailing  costs  and  Agency  time  in 
administering  the  mailing  list. 

Persons  currently  on  the  Agency 
mailing  list  for  Registration  Standard 
and  Special  Review  indices  must 
resubmit  requests  for  continued 
inclusion  on  the  mailing  list  at  this  time. 

Dated.  November  15. 1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Prograins. 
IFR  Doc.  88-27326  Filed  11-25-88:  8:45  am] 

BIUING  CODE  6560-SO-M 

tOPTS-44519;  FRL-3483-2 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  hydroquinone 
(CAS  No.  123-31-9)  submitted  pursuant 
to  a  final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington.  DC  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submission 

Test  data  for  hydroquinone  was 
submitted  by  the  Chemical 
Manufacturers  Association 
Hydroquinone  Program  Panel  pursuant 
to  a  test  rule  at  40  CFR  799.2200.  It  was 
received  by  EPA  on  November  8, 1988. 
The  submission  describes  a  subchronic 
oral  toxicity  study  of  hydroquinone  in 
rats  utilizing  a  functional  observational 
battery  and  neuropathology  to  detect 
neurotoxicity.  Health  effects  testing  is 
required  by  this  test  rule. 

Hydroquinone  is  produced  in  a 
photographic  grade  for  use  as  a 
developing  agent  and  in  a  technical 
grade  which  is  primarily  used  as  a 
chemical  intermediate  in  the  production 
of  rubber  chemicals. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 


unable  to  provide  any  determination  as 
to  its  completeness. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44519).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Rm.  NE-G004.  401 
M  St.,  SW..  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 
Dated:  November  15. 1988. 
|oseph  I.  Merenda. 

Director.  Existins  Chemical  Assessment 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  88-27327  Filed  11-25-88:  8:45  am) 
BILLING  CODE  6560-50-M 

[OPTS-140108:  FRL-3482-9) 

Access  to  Confidential  Business 
Information  by  Booz-Allen  &  Hamilton 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Booz-Allen  &  Hamilton 
(BAH),  of  Bethesda.  MD.  for  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATE:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW..  Washington,  DC  20460,  (202)  554- 
1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  40  CFR  2.306(j).  EPA 
has  determined  that,  under  contract  No. 
68-01-7282.  BAH  will  require  access  to 
CBI  submitted  to  EPA  under  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract.  BAH  personnel  will 
be  given  access  to  information 
submitted  under  all  sections  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

Under  contract  no.  68-01-7282, 
contractor  BAH,  4330  East  West 
Highway,  Bethesda.  MD,  will  assist  the 
Office  of  Toxic  Substances'  Information 
Management  Division  in  providing 
analysis  of  the  information  access  and 
management  trends  of  the  scientific  staff 


reviewers  for  the  TSCA  section  5  notice 
review  process,  which  in  turn  may  lead 
to  the  implementation  of  an  optical  disk 
information  management  system. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
BAH  access  to  these  CBI  materials  on  a 
need-to-know  basis.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  June  30. 1989. 

BAH  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  November  19.  1988. 
Charles  L.  Elkins, 

Director.  Office  of  Toxic  Substances. 
|FR  Doc.  88-27328  Filed  11-25-88:  8:45  am) 
BILUNG  CODE  6S«0-aO-M 


[OPTS-59266;  FRL-3483-1) 

Toxic  and  Hazardous  Substances;  Test 
Market  Exemption  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13. 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
three  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exemption. 
Written  comments  by: 

T  89-3,  89-4 — November  30, 1988. 
T  89-5— December  3, 1988. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59266]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Office  (TS-790).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  201  East  Tower,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-3532. 

r 


/ 
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FOR  FUBTMER  IHFORKUTION  COMTACT: 

Lawrence  CuUeen.  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M 
Street  SW.,  Washington.  DC  20460  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

T89-3 

Close  of  Review  Period.  December  14. 
1988. 

Manufacturer.  Confidential. 

Chemical:  (G)  Trialkylalkeny- 
hexerocyclazolium  derivative  of  copper- 
heterocyclamine  mixed  salt. 

Use/Production.  (S)  Fiber  dye.  Prod, 
range:  Confidential. 

T89-4 

Close  of  Review  Period.  December  14, 
1988. 

Importer.  Confidential. 

Chemical.  (G)  Alkylalkylene- 
heterocyclozolium  derivative  of  copper- 
heterocyclamine  mixed  salt. 

Use/Import.  (S)  Paper  dye.  Import 
range:  Confidential. 

T89-5 

Close  of  Review  Period.  December  17, 
19Ba 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  a  modified  rosin 
acid.  Copper-heterocyclamine  mixed 
salt. 

Use/ Production.  (S)  Sizing  agent  in 
paper  and  paperboard.  Prod.  Range: 
Confidential. 

Date:  November  21. 1988. 
Steven  Newburg-Rinn, 
Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
[PR  Doc.  88-27329  Filed  11-25-88;  8:45  am) 

BILLING  CODE  6S60-S0-U 


FEDERAL  DEPOSFT  INSURANCE 
CORPORATION 

Statement  of  Policy  Regarding 
Independent  External  Auditing 
Programs  of  State  Nonmember  Banks 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Statement  of  policy. 


summary:  The  FDIC  is  adopting  a 
Statement  of  Policy  which  is  intended  to 
provide  more  explicit  guidance  to  banks 
on  the  position  of  the  Federal  Deposit 
Insurance  Corporation  regarding 
independent  external  auditing  programs 
of  state  nonmember  banks.  The 
statement  of  policy  strongly  encourages 
each  state  nonmember  bank  to  have  an 
annual  external  auditing  program 
performed  by  an  independent  auditor, 
and  states  that,  although  not  required,  a 
bank  with  an  annual  audit  of  its 
financial  statements  by  an  independent 
public  accountant  would  generally  be 
considered  to  have  a  satisfactory 
external  auditing  program.  Alternatives 
for  an  acceptable  annual  external 
auditing  program  are  also  explained. 
Newly  insured  banks  will  usually  be 
expected  to  commit  to  obtain  an  audit  of 
their  financial  statements  by  an 
independent  public  accountant  annually 
for  at  least  the  first  three  years  after 
deposit  insurance  is  granted.  In  troubled 
bank  situations,  the  administrative 
orders  issued  by  the  FDIC  may  require 
that  an  audit  of  the  financial  statements 
or  specified  auditing  work  be  performed 
where  certain  conditions  exist.  In 
addition,  banks  are  requested  to  submit 
copies  of  the  external  auditor's  reports 
to  the  appropriate  FDIC  regional  office 
as  soon  as  possible  upon  their  receipt  by 
the  bank. 

EFFECTIVE  DATE:  December  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  L.  Marsh,  Examination  Specialist, 
Division  of  Bank  Supervision,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street,  NW..  Washington,  DC  20429. 
telephone  (202)  898-8914. 
SUPPLEMENTARY  INFORMATION:  On  April 

13, 1988,  the  Board  of  Directors  of  the 
FDIC  approved  the  issuance  of  a 
proposed  statement  of  policy  regarding 
Independent  External  Audits  of  State 
Nonmember  Banks  for  a  sixty-day 
comment  period.  (53  FR 12817.  April  19, 
1988).  The  proposed  statement  of  policy 
encouraged  each  state  nonmember  bank 
to  have  an  annual  external  audit  of  its 
financial  statements  by  an  independent 
certified  public  accounting  firm.  Newly 
insured  banks  would  generally  be 
expected  to  commit  to  obtain  such  an 
audit  by  an  independent  public 
accountant  annually  for  at  least  the  first 
three  years  after  deposit  insurance  is 
granted.  In  troubled  bank  situations,  the 
administrative  orders  issued  by  the 
FDIC  might  require  that  an  audit  of  the 
bank's  financial  statements  be 
performed  where  certain  conditions 
exist.  Banks  were  also  requested  to 
submit  copies  of  the  auditor's  reports  to 
the  appropriate  FDIC  regional  office  as 
soon  as  possible  upon  their  receipt  by 


the  bank.  The  proposed  statement  of 
policy  was  similar  in  many  respects  to 
the  present  policy  of  the  Office  of  the 
Comptroller  of  the  Currency  for  national 
banks  (Banking  Circular-190,  March  18, 
1985). 

In  proposing  a  statement  of  policy  on 
external  auditing,  the  FDIC  stated  that  it 
sought  to  improve  bankers'  awareness 
of  the  importance  of  an  independent 
external  auditing  program  for  the 
financial  soundness  of  banks.  In  the 
FDIC's  view,  a  strong  internal  auditing 
function  combined  with  an  annual 
external  auditing  program  performed  by 
an  independent  auditor  substantially 
lessens  the  risk  that  a  bank  will  not 
detect  potentially  serious  problems.  The 
large  number  of  financial  institutions 
experiencing  financial  difficulties  as  a 
result  of  fraud,  insider  abuse  and 
mismanagement  in  recent  years  has 
made  an  external  auditing  program  even 
more  important. 

The  FDIC's  examination  staff  has 
been  criticizing  banks  that  lack  an 
adequate  internal  auditing  function  for 
many  years,  and  has  long  encouraged 
independent  external  auditing  programs. 
Many  banks  now  supplement  their 
internal  auditing  programs  by  engaging 
independent  public  accountants  to 
perform  external  audits  of  their  financial 
statements.  In  addition,  many  banks 
whose  financial  statements  are  not 
audited  have  estabHshed  other  types  of 
external  auditing  programs  either  on 
their  own  or  to  comply  with  the 
requirements  of  their  state  chartering 
authority. 

Comments 

The  FDIC's  received  109  comment 
letters  on  its  proposed  statement  of 
policy.  Nine  were  from  national  banks, 
seven  were  from  banking/thrift  or 
accounting/auditing  trade  groups,  one 
was  from  a  state  banking  department, 
five  were  from  bank  holding  companies, 
nine  were  from  firms  that  perform 
auditing  work,  and  one  was  from  an 
attorney  with  a  banking  practice.  The 
remaining  77  written  comments 
primarily  came  from  smaller  state- 
chartered  banks,  and  64  of  these  were 
from  banks  in  Wisconsin,  Nebraska,  and 
Florida.  Since  the  letters  from  these 
three  states  were  quite  similar,  it 
c,  pears  that  a  nonaccounting  firm  that 
performs  auditing  work  in  each  state 
may  have  encouraged  its  client  banks  to 
comment  to  the  FDIC. 

Of  the  109  comments  received,  17 
were  supportive  of  the  statement  of 
policy  largely  as  proposed,  and  15  could 
be  characterized  as  generally  opposed. 
In  addition,  33  objected  to  what  they 
perceived  to  be  a  strong  and  exclusive 


emphasis  on  audits  of  financial 
statements  by  independent  certified 
public  accountants  (CPAs),  but  they 
seemed  to  be  generally  supportive  of  a 
policy  where  external  auditing  programs 
conducted  by  independent  auditors 
would  be  acceptable.  The  remaining  44 
commented  on  specific  points  of  the 
proposal  without  indicating  a  view  on 
the  statement  of  policy  as  a  whole. 

Giving  due  consideration  to  the 
comments  received,  the  FDIC  has 
decided  to  proceed  with  the 
implementation  of  the  statement  of 
policy  after  making  certain  revisions  to 
the  policy  as  it  was  originally  proposed. 

Changes  From  the  Proposal 

Many  of  the  commenters  appeared  to 
misunderstand  the  intent  of  the 
statement  of  pohcy  and  expressed 
concern  that  the  FDIC  was  in  reality 
requiring  all  state  nonmember  banks  to 
obtain  annual  external  audits  of  their 
financial  statements  by  independent 
certified  pubUc  accountants.  To 
alleviate  this  misunderstanding  and  the 
resulting  apprehension,  the  FDIC  has 
adjusted  the  title  and  rearranged  the 
text  of  the  statement  of  policy  to  more 
clearly  reflect  its  objective  of  having  all 
state  nonmember  banks  establish 
annual  external  auditing  programs 
whether  it  be  by  CPAs  or  other  qualified 
independent  parties.  Nevertheless,  since 
auditing  work  performed  by 
nonaccounting  firms  does  not  have  to 
satisfy  any  nationally  recognized 
auditing  standards  nor  is  there  any 
universally  recognized  method  of 
enforcing  ethical  conduct  by 
nonaccounting  firms,  the  FDIC  continues 
to  encourage  an  audit  of  a  bank's 
financial  statements  by  a  public 
accountant  to  provide  a  recognized 
product  which  the  bank  and  the  FDIC 
may  generally  assume  meets  minimum 
professional  standards.  External 
auditing  work  performed  by 
nonaccounting  firms  may  provide 
excellent  reviews  for  a  bank,  but  when 
using  these  firms,  a  bank  must  be  very 
cognizant  of  the  auditing  work  it  is 
getting,  the  cost,  and  whether  the  work 
fully  meets  the  bank's  needs. 

Some  commenters  appear  to  have  had 
difficulty  with  the  format  and  clarity  of 
the  proposed  statement  of  policy.  For 
that  reasons,  captions  have  been  added 
throughout  the  policy  to  assist  in  finding 
the  provisions  of  particular  interest  and 
several  paragraphs  have  been  reworded 
for  improved  reader  understanding.  As 
requested  by  numerous  commenters,  we 
have  added  Appendix  A  consisting  of 
definitions  of  the  terms  used  in  the 
statement  of  policy. 

Several  commenters  expressed  the 
view  that  banks  with  strong  internal 


auditing  procedures  should  be  relieved 
of  the  responsibility  of  maintaining  an 
external  auditing  program.  However,  the 
FDIC  believes  that  both  an  internal 
auditing  function  and  an  external 
auditing  program  complement  one 
another  and  both  should  be  maintained 
to  assist  a  bank  in  operating  in  a  safe 
and  sound  manner.  Paragraph  2  of  the 
statement  has  been  revised  to  indicate 
that  regardless  of  the  strength  of  a 
bank's  internal  auditing  procedures,  the 
FDIC  considers  an  external  auditing 
program  to  be  an  important  and 
necessary  addition  to  a  bank's  control 
environment, 
s     Several  comments  were  made  that  an 
audit  by  an  independent  public 
accountant  primarily  focuses  on  the 
fairness  of  the  financial  statement 
presentation.  Respondents  suggested 
that  an  audit  of  a  bank's  financial 
statements  should  not  relieve  the  bank's 
audit  committee  or  board  of  directors  of 
the  responsibility  of  reviewing  whether 
the  audit  provided  sufficient  coverage  of 
the  banks  risk  areas.  Accordingly, 
paragraph  3  has  been  revised  to 
encourage  the  committee  or  board  to 
review  their  bank's  particular  needs 
annually  to  determine  if  auditing 
procedures  beyond  those  included  in  the 
scope  of  the  planned  external  auditing 
program  for  the  year  are  necessary  for 
that  specific  year  or  several  years  to 
cover  especially  high-risk  areas  of  the 
bank.  In  addition,  since  several  letters 
mentioned  the  role  of  the  audit 
committee,  paragraph  3  also  encourages 
all  state  nonmember  banks  to  establish 
an  audit  committee  consisting,  if 
possible,  entirely  of  outside  directors. 
This  recommendation  was  also  made  for 
all  public  companies  in  the  October  1987 
Report  of  the  National  Commission  on 
Fraudulent  Financial  Reporting 
("Treadway  Commission"),  and 
Appendix  A  provides  a  description  of 
the  duties  and  responsibilities  of  this 
committee. 

Many  respondents  expressed  their 
concern  that  FDIC  field  examiners 
would  enforce  this  policy  as  though  it 
were  a  regulation.  For  this  reason,  we 
have  specifically  added  a  new 
paragraph  5  stating  that  examiners  will 
not  automatically  comment  negatively 
on  a  bank  that  does  not  have  an  annual 
audit  of  its  financial  statements  by  an 
independent  public  accountant. 
Nonetheless,  examiners  will  review  a 
bank's  external  auditing  program  as  part 
of  their  regular  examination  of  the  bank 
and,  using  their  judgment  and  discretion, 
determine  whether  it  adequately  covers 
the  risk  areas  of  that  particular  bank. 

One  commenter  discussed  the 
similarities  between  "licensed  public 
accountants"  and  "certified  public 


accountants,"  and  suggested  that  work 
by  both  be  equally  acceptable. 
Approximately  39  jurisdictions 
recognize  and  license  "public 
accountants"  to  examine  financial 
statements  on  the  same  basis  as  CPAs. 
and  these  jurisdictions  hold  them  to 
identical  standards  of  technical  i 

competence  and  independence  as  CPAs. 
Thus,  the  policy  has  been  revised  to 
encourage  each  bank  to  adopt  an  annual 
audit  of  its  financial  statements  by  an 
independent  public  accountant  without 
specifying  that  the  accountant  must  be 
"certified." 

As  a  result  of  the  revision  of  the 
statement  of  policy  to  emphasize 
external  auditing  programs,  paragraph  6 
has  been  revised  to  include  a  statement 
that  a  bank  with  an  annual  audit  of  its 
financial  statements  by  an  independent 
public  accountant  would  generally  be 
considered  to  have  a  satisfactory 
external  auditing  program. 

Several  commenters  indicated  that  the 
preparation  of  a  bank's  Reports  of 
Condition  and  Income  (Call  Reports)  by 
a  public  accountant  would  not  generally 
be  performed  as  part  of  an  audit  of  its 
financial  statements  and  to  do  so  would 
involve  additional  auditing  costs.  For 
that  reason,  paragraph  7  has  been 
revised  to  explain  that  the  bank  may, 
but  does  not  have  to,  make  use  of  the 
audited  financial  statements  in  its 
preparation  of  those  reports. 

The  alternatives  to  an  audit  of  a 
bank's  financial  statements  by  a  public 
accountant  were  not  sufficiently 
outlined  in  the  proposal  according  to 
many  respondents.  For  that  reason,  a 
separate  section  on  acceptable 
alternatives  to  an  audit  of  a  bank's 
financial  statements  is  included 
beginning  with  paragraph  8. 

Many  bankers  mentioned  that  the 
"directors'  examination"  and  the  so- 
called  "engagement  audit"  or 
"operational  audit"  performed  by 
nonaccounting  firms  provided  good 
external  auditing  coverage  for  their 
bank,  and  suggested  that  the  FDIC 
should  permit  these  external  auditing 
programs  under  the  proposed  statement 
of  policy.  As  previously  mentioned,  it 
was  not  the  FT)lC's  intention  to  preclude 
banks  from  making  use  of  such  audits. 
Hence,  paragraph  9  clarifies  the  FDIC's 
position  that  external  auditing  programs 
may  be  carried  out  by  nonaccounting 
firms  as  well  as  independent  public 
accountants.  In  addition,  paragraph  8  of 
the  statement  of  policy  describing 
alternatives  to  an  audit  of  a  bank's 
financial  statement  by  a  public 
accountant  has  been  revised  to  include 
the  directors'  examination.  An 
"engagement  audit"  or  an  "operational 
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audit"  may  also  be  acceptable  under  the 
definition  of  "director»'  examination"  in 
Appendix  A.  Nevertheless,  there  are  so 
widely  accepted  national  standards  for 
the  specific  procedures  that  must  be 
performed  in  a  director's  examination  or 
in  the  "audits"  mentioned.  The  audit 
committee  or  board  of  directors  of  any 
bank  that  uses  one  of  these  alternative 
programs  must  carefully  review  the 
procedures  that  will  be  performed  to 
assure  that  the  bank's  high  risk  areas 
have  been  adequately  tested. 

Due  to  another  commenter's 
suggestion,  the  report  on  the  balance 
sheet  has  also  been  added  as  an 
alternative  in  paragraph  8.  The 
procedures  involved,  while  limited,  are 
performed  under  generally  accepted 
auditing  standards  and  are  generally 
less  costly  than  an  audit  of  financial 
statements. 

Paragraph  14  has  been  substantially 
revised  as  a  result  of  several  comments 
to  clarify  that  the  scope  of  a  subsidiary 
bank's  external  auditing  program  may 
be  explained  in  terms  of  its  relationship 
to  the  consolidated  group.  Where  the 
group  has  an  audit  of  its  consolidated 
financial  statements  by  an  independent 
public  accountant  (i.e..  the  financial 
statements  of  the  subsidiary  banks  are 
consolidated  with  the  financial 
statements  of  the  parent  company),  the 
subsidiary  banks  would  not  be  expected 
to  have  individual  audits  of  their 
financial  statements  as  well  under  this 
statement  of  policy. 

In  response  to  a  comment  letter, 
paragraph  15  on  troubled  banks  has 
been  expanded  to  indicate  that  an  FDIC 
administrative  order  may  require  a  bank 
to  notify  the  regional  office  of  the  time 
and  date  of  any  meeting  between 
management  and  the  auditor  at  which 
auditing  findings  are  to  be  presented  so 
that  a  representative  of  the  FDIC  may  be 
present  if  the  regional  office  so  desires. 

Other  Comments 

In  addition  to  comments  on  the  policy 
statement  that  resulted  in  changes,  the 
FDIC  received  and  considered  other 
comments  on  the  April  proposal. 

The  vast  majority  of  the  respondents 
discussed  the  cost  burden  of  an  audit  of 
a  bank's  financial  statements  by  a 
public  accountant  as  the  primary  reason 
for  their  opposition  to  the  statement  of 
policy.  The  comments  seemed  to 
mistakenly  assume  that  the  statement  of 
policy  was  requiring  all  banks  to  have 
audits  of  their  financial  statements  and 
that  these  audits  must  be  performed  by 
a  large  national  CPA  firm,  which  is  not 
correct.  The  FDIC  realizes  that  an 
external  auditing  program  represents  a 
cost  to  a  bank,  but  auditors  with 
banking  experience  that  may  have  a 


local  or  regional  business  are  available, 
and  the  benefits  derived  from  their 
suggestions  may  ultimately  exceed  the 
cost  of  the  auditing  services  performed. 
Each  bank  is  urged  to  consider 
proposals  from  more  than  one  auditor 
and  to  select  the  one  that  will  provide 
the  services  desired  at  the  most 
reasonable  cost 

Many  respondents  indicated  that  they 
did  not  beUeve  that  the  audit  committee 
or  board  of  directors  should  be  required 
to  generate  a  Ust  of  the  reasons  why 
they  chose  not  to  engage  an  independent 
auditor,  and  one  commenter  stated  that 
the  committee  or  board  should  not  be 
expected  to  record  in  its  minutes  an  item 
on  which  no  action  was  takeiL  This 
latter  argument  has  no  basis  since  the 
minutes  should  reflect  all  items 
considered  by  the  committee  or  board, 
whether  or  not  specific  action  was 
authorized.  The  FDIC  does  not  expect 
each  bank  to  record  a  list  of  all  possible 
benefits  from  an  audit  of  its  financial 
statements  in  its  minutes.  On  the  other 
hand,  the  FDIC  does  not  expect  a  bank 
to  make  a  perfunctory  statement 
annually  that  the  cost  of  an  audit  of  the 
bank's  financial  statements  is 
prohibitive  without  investigating  and 
weighing  the  possible  benefits  to  that 
particular  barik  in  view  of  its 
circumstances  that  year.  When  the  issue 
being  considered  by  the  audit  committee 
or  board  is  the  scope  of  the  external 
auditing  program,  some  action  should 
always  be  recorded.  After  evaluating 
the  costs  and  benefits  of  the 
alternatives,  the  bank  should  decide 
what  form  of  external  auditing  program 
is  most  suitable  for  adoption  and  note 
this  decision  in  its  minutes. 

Some  commenters  pointed  out  that 
audits  of  financial  statements  do  not 
prevent  bank  failures,  and  that  some 
troubled  banks  have  had  a  history  of 
annual  audits.  Statistics  from  the  June 
1988  Report  of  Condition  reveal  that  the 
1987  financial  statements  of 
approximately  65  percent  of  all  banks 
had  been  subject  to  an  audit,  however,  a 
review  of  failed  bank  records  shows 
that  little  more  than  one-third  of  failed 
banks  had  audits  of  their  financial 
statements  within  two  years  prior  to 
failure.  Auditors  are  not  responsible  for 
predicting  future  conditions  or  events, 
but  they  should  evaluate  whether  there 
is  substantial  doubt  about  a  bank's 
ability  to  continue  as  a  going  concern  for 
a  reasonable  period  of  time.  In  addition, 
the  audit  should  be  designed  to  provide 
reasonable  assurance  of  detecting 
material  errors  and  irregularities  even 
though  the  characteristics  of 
irregularities  often  make  them  difficult 
to  detect. 


Some  respondents  complained  that 
accounting  firms  sometimes  send  largely 
inexperienced  personnel  to  audit  bank 
clients.  As  with  any  other  product  or 
service  that  a  bank  buys,  it  should  select 
the  best  available  auditing  services  at 
the  best  cost.  The  policy  does  not 
suggest  that  only  large  national  firms 
should  be  engaged.  Regional  or  local 
firms  should  be  considered  because  they 
may  provide  a  better  service  at  a  lower 
cost  for  the  bank. 

Several  comment  letters  stated  that  an 
audit  requirement  would  create  another 
bank  regulator,  the  Financial  Accounting 
Standards  Board  (FASB),  and  that  banks 
should  not  be  controlled  by  this  private 
rule-making  body.  Although  FASB  has 
no  authority  over  the  setting  of  auditing 
standards,  these  commenters  fail  to 
realize  that  banks  are  already  subject  to 
FASB  pronouncements  whether  or  not 
the  FDIC  adopts  a  statement  of  policy 
regarding  external  auditing  programs. 
All  banks  must  submit  quarterly  Call 
Reports  to  the  federal  banking  agencies 
and  generally  accepted  accounting 
principles  as  established  by  FASB  (and 
its  predecessors)  form  the  foundation  for 
the  Call  Report  instructions. 

The  suggestion  was  made  by  several 
commenters  that  this  policy  should  have 
some  threshold  by  size  or  examination 
rating  in  order  to  exempt  very  small 
banks  or  those  with  good  ratings.  Since 
most  of  the  banks  that  have  already 
established  external  auditing  programs 
are  larger  institutions,  an  exemption 
based  on  size  would  defeat  the  purpose 
of  the  statement  of  policy.  As  for  banks 
with  good  ratings,  an  adequate  external 
auditing  program  helps  to  ensure  that 
such  banks  remain  fundamentally 
sound. 

The  fear  that  submitting  external 
auditors'  reports  to  the  FDIC  vnW  be  a 
disincentive  to  the  regular  examination 
of  banks  was  suggested  by  certain 
respondents.  The  FDIC  has  no  plans  to 
change  its  current  policy  on  examination 
frequency  as  a  result  of  information 
obtained  from  external  auditing 
programs,  but  plans  to  use  the 
information  obtained  from  the  reports 
by  bank  external  auditors  to  assist  in 
the  maintenance  of  the  safety  and 
soundness  of  banks. 

Other  comments  that  were  evaluated 
and  not  adopted  include:  FDIC 
examiners  should  review  all  audit 
workpapers  to  see  if  the  external 
auditing  work  was  adequate;  the  policy 
statement  should  require  (rather  than 
request)  that  all  reports  by  external 
auditors  be  submitted  to  the  FDIQ  and 
external  auditors'  reports  should  remain 
at  the  bank  for  review  during  the  next 
examination  rather  than  being  sent  to 
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the  FDIC  for  immediate  review.  Other 
comments  were  made  but  were  not 
within  the  scope  of  this  statement  of 
policy. 

The  text  of  the  statement  of  policy 
follows: 

1.  In  view  of  its  interest  in  the 
financial  soundness  of  banks  and  the 
banking  system,  the  FDIC  believes  that 
a  strong  internal  auditing  function 
combined  with  a  well-planned  external 
auditing  program  '  substantially  lessens 
the  risk  that  a  bank  will  not  detect 
potentially  serious  problems.  An 
external  auditing  program  is  a  set  of 
procedures  designed  to  test  and 
evaluate  high  risk  areas  of  a  bank's 
business  which  are  performed  by  an 
Independent  auditor  who  may  or  may 
not  be  a  public  accountant.  The  failure 
to  detect  and  correct  potentially  serious 
problems  increases  the  risk  a  bank 
poses  to  the  FDlC's  insurance  fund.  A 
strong  internal  auditing  function 
establishes  the  proper  control 
environment  and  promotes  accuracy 
and  efficiency  in  a  bank's  operations. 
An  external  auditing  program 
complements  this  function  by  providing 
an  objective  outside  the  view  of  the 
bank's  operations. 

2.  Regardless  of  the  strength  of  a 
bank's  internal  auditing  procedures,  the 
FDIC  believes  that  an  external  auditing 
program  should  be  considered  by  a 
bank's  board  of  directors  as  part  of  the 
cost  of  operating  a  bank  in  a  safe  and 
sound  manner.  An  external  auditing 
program  assists  the  bank's  board  of 
directors  in  safeguarding  assets  and 
identifying  risks  inherent  in  its 
operation.  In  addition,  an  external 
auditing  program  may  tend  to  assist 
directors  in  the  event  of  litigation  on 
whether  an  institution's  board  has 
exercised  reasonable  care  in  protecting 
the  assets  of  the  bank.  Thus,  the  FDIC 
urges  all  state  nonmember  banks  to 
establish  and  maintain  a  sound  external 
auditing  program. 

3.  The  FDIC  strongly  encourages  the 
board  of  directors  of  each  state 
nonmember  bank  to  establish  an  audit 
committee  consisting,  if  possible, 
entirely  of  outside  directors.  The  audit 
committee  or  board  of  directors  of  each 
state  nonmember  bank  generally  should 
analyze  the  extent  of  the  external 
auditing  coverage  needed  by  the  bank 
annually.  They  should  determine 
whether  the  bank's  needs  will  best  be 
met  by  an  audit  of  its  financial 
statements  or  by  an  acceptable 
alternative  (described  in  paragraphs  8 
and  9  below).  When  selecting  the  scope 
of  the  plaimed  external  auditing 


■  Terms  defined  in  Appendix  A  are  italicized  the 

first  lime  they  appear  in  this  statement  of  policy. 


program  for  the  year,  the  committee  or 
board  should  ensure  that  the  program 
will  provide  sufficient  substantive 
external  coverage  of  the  bank's  risk 
areas  and  any  other  areas  of  potential 
concern,  such  as  compliance  with 
applicable  laws  and  regulations. 

If  not,  additional  external  auditing 
procedures  conducted  by  an 
independent  auditor  may  be  appropriate 
for  a  specific  year  or  several  years  to 
cover  particularly  high  risk  areas  of  the 
bank.  The  decisions  resulting  from  these 
deliberations  should  be  recorded  in  the 
committee's  or  board's  minutes. 

4.  If  the  audit  committee  or  board  of 
directors  of  a  bank,  after  due 
consideration,  determines  not  to  engage 
an  independent  public  accountant  to 
conduct  an  annual  audit  of  the  bank's 
financial  statements  (or  whose  parent 
holding  company's  consolidated 
financial  statements  are  not  audited), 
the  reasons  for  the  committee's  or 
board's  conclusion  to  use  one  of  the 
acceptable  alternatives  or  to  have  no 
external  auditing  program  should  be 
documented  in  its  minutes.  In  the 
evaluation,  the  committee  or  board 
generally  should  consider  not  only  the 
cost  of  an  annual  audit  of  the  bank's 
financial  statements,  but  also  the 
potential  benefits. 

5.  A  review  of  both  a  bank's  internal 
and  external  auditing  programs  has 
been  and  will  continue  to  be  a  part  of 
the  FDlC's  examination  procedures. 
FDIC  examiners  will  review  the  nature 
of  each  bank's  external  auditing 
program  in  conjunction  with  the  risk 
areas  perceived  in  that  particular  bank's 
business  and  operations,  and  they  will 
exercise  their  judgment  and  discretion 
in  evaluating  the  adequacy  of  a  bank's 
external  auditing  program.  Examiners 
will  not  automatically  comment 
negatively  to  the  board  of  directors  of  a 
bank  with  an  otherwise  satisfactory 
external  auditing  program  merely 
because  it  does  not  engage  an 
independent  public  accountant  to 
perform  an  audit  of  its  financial 
statements. 

Audit  by  an  Independent  Public 
Accountant 

6.  The  FDIC  strongly  encourages  each 
state  nonmember  bank  to  adopt  an 
external  auditing  program  that  includes 
an  annual  audit  of  its  financial 
statements  by  an  independent  public 
accountant.  A  bank  that  does  so  would 
generally  be  considered  to  have  a 
satisfactory  external  auditing  program. 
An  external  audit  of  a  bank's  financial 
statements  benefits  management  by 
asssisting  in  the  establishment  of  the 
accounting  and  operating  policies, 
internal  controls,  internal  auditing 
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programs,  and  management  information 
systems  necessary  to  ensure  the  fair 
presentation  of  these  statements.  An 
audit  also  assists  boards  of  directors  in 
fulfilling  their  fiduciary  responsibilities 
and  provides  them  greater  assurance 
that  financial  reports  are  accurate  and 
provide  adequate  disclosure. 

7.  An  audit  of  a  bank's  financial 
statements  performed  by  the 
independent  pubUc  accountant  as  of  a 
quarter-end  date  when  the  Reports  of 
Condition  and  Income  are  prepared  is 
preferable  and  would  permit  the  bank  to 
use  the  audited  financial  statements  in 
the  preparation  and/or  subsubsequent 
review  of  those  reports.  A  bank  may 
also  find  it  more  cost  effective  to  be 
audited  during  accounting  firms'  less 
busy  periods.  The  independent  public 
accountant  chosen  should  be 
experienced  in  auditing  banks  and 
knowledgeable  about  banking 
regulations  in  order  to  provide  the  bank 
with  the  most  effective  service. 

Alternatives  to  an  Audit  by  a  PubUc 
Accountant 

8.  The  FDIC  recognizes  that  a  bank's 
audit  committee  or  board  of  directors 
may  determine  that  the  external 
auditing  program  that  will  best  meet  its 
individual  needs  for  that  particular  year 
will  be  other  than  an  audit  of  its 
financial  statements  by  an  independent 
public  accountant  The  committee  or 
board,  after  a  full  review  of  alternative 
and/or  supplemental  approaches  for  an 
adequate  independent  external  auditing 
program,  may  decide  on  a  well-planned 
directors'  examination,  an  independent 
analysis  of  internal  controls  or  other 
areas,  a  report  on  the  balance  sheet,  or 
specified  auditing  procedures  by  an 
independent  auditor.  If  the  bank  has  an 
outside  auditing  firm  that  is  simply 
obtaining  confirmations  of  deposits  and 
loans,  for  example,  the  committee  or 
board  should  normally  expand  the  scope 
of  the  auditing  work  performed  to 
include  additional  procedures  to  test  the 
bank's  high  risk  areas. 

9.  Nonaccounting  firms  with  bank 
auditing  experience  and  expertise  that 
are  independent  of  the  bank  are 
available  in  some  geographic  locations. 
They  may  provide  acceptable  directors' 
examinations,  analyses,  or  specified 
auditing  work  at  a  reasonable  cost  In 
some  instances,  these  firms'  services 
include  nonauditing  work  which  enables 
them  to  provide  suggestions  on 
complialiw:^  issues  and  operational 
efficiencies.  Depending  upon  the 
expertiseof  the  firm  and  the  scope  of 
the  eng^ement.  these  nonaccoimting 
firms  may  be  an  appropriate  choice  for 
an  external  auditing  program. 
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Newly  Insured  Banks 

10.  The  FDIC  believes  that  an 
adequate  external  auditing  program 
performed  by  an  independent  auditor 
should  be  an  integral  part  of  the  safe 
and  sound  management  of  a  bank.  Thus. 
applicants  for  deposit  insurance 
coverage  after  the  effective  date  of  this 
statement  of  policy  will  generally  be 
expected  to  commit  their  bank  to  obtain 
an  audit  of  their  financial  statements  by 
an  independent  public  accountant 
annually  for  at  least  the  first  three  years 
after  deposit  insurance  coverage  is 
granted.*  The  FDIC  may  determine  on  a 
case-by-case  basis  that  an  independent 
audit  of  financial  statements  is 
unnecessary  where  an  applicant  can 
demonstrate  that  the  benefits  derived 
from  such  an  external  audit  will  be 
substantially  provided  by  other  outside 
sources,  or  where  the  applicant  is 
owned  by  another  company  and  will 
undergo  an  audit  performed  by  an 
independent  public  accounting  firm  as 
part  of  an  audit  of  the  consolidated 
financial  statements  of  its  parent 
company. 

Notification  and  Submission  of  Reports 

11.  Whether  currently  or  newly 
insured,  the  ETDIC  requests  each  state 
nonmember  bank  that  undergoes  any 
external  auditing  work,  regardless  of  the 
scope  of  the  work,  to  furnish  a  copy  of 
any  reports  by  the  public  accountant  or 
other  external  auditor,  including  any 
management  letters,  to  the  appropriate 
FDIC  regional  office  as  soon  as  possible 
after  their  receipt  by  the  bank. 

12.  In  addition,  the  FDIC  requests 
each  bank  to  promptly  notify  the 
appropriate  FDIC  regional  office  when 
any  public  accountant  or  other  external 
auditor  is  initially  engaged  to  perform 
external  auditing  procedures  and  when 
a  change  in  its  accountant  or  auditor 
occurs. 

Holding  Company  Subsidiaries 

13.  When  the  audit  committee  or 
board  of  directors  of  any  state 
nonmember  bank  owned  by  another 
company  (such  as  a  bank  holding 
company)  considers  its  external  auditing 
program,  it  may  find  it  appropriate  to 
express  the  scope  of  its  program  in 


'  Operating  non-FDlC  insured  institutions  should 
also  note  that  the  FDIC  expects,  unless  waived  in 
writing  by  the  FDIC  any  applicant  for  insurance 
with  more  than  $50  million  in  assets  to  have  an 
audit  of  its  financial  statements  prior  to  submitting 
an  application,  and  requests  that  a  copy  of  the 
auditor's  report  be  included  as  part  of  the 
application.  The  FDIC  may  require  such  an  audit,  on 
a  case-by-case  basis,  for  applicants  with  assets  of 
S50  million  or  less.  Refer  to  the  June  9. 1987 
Statement  of  Policy  Regarding  .Applications  for 
Federal  Deposit  Insurance  by  Operating  Non-FDlC 
Insured  Institutions,  as  a.iiended  June  24.  1987. 


terms  of  the  bank's  relationship  to  the 
consolidated  group.  No  section  of  this 
statement  of  policy  is  intended  to  imply 
that  any  state  nonmember  bank  owned 
by  another  company  is  expected  to 
obtain  a  separate  audit  of  the  financial 
statements  of  the  individual  bank. 
Where  the  state  nonmember  bank  is 
directly  or  indirectly  included  in  the 
audit  of  the  consolidated  financial 
statements  of  its  parent  company 
performed  by  an  independent  public 
accounting  firm,  the  state  nonmember 
bank  may  send  one  copy  of  the 
comparable  reports  by  the  public 
acountant  or  notification  of  the  change 
in  the  accountants  for  the  consolidated 
company  to  the  appropriate  regional 
director.  If  several  banks  supen  ised  by 
the  same  FDIC  regional  office  are  owned 
by  one  parent  company,  a  single  copy  of 
each  report  applicable  to  the 
consolidated  company  may  be 
submitted  to  the  regional  office  on 
behalf  of  all  of  the  affiliated  banks. 

Troubled  Banks 

14.  An  annual  independent  external 
auditing  program  complements  both  the 
FDIC's  supervisory  process  and  bank 
internal  auditing  programs  by  further 
identifying  or  clarifying  issues  of 
potential  concern  or  exposure.  It  can 
also  greatly  aid  management  in  taking 
corrective  action,  particularly  when 
weaknesses  are  detected  in  internal 
control  or  management  information 
systems.  For  these  reasons,  an  annual 
audit  of  bank  financial  statements 
performed  by  an  independent  public 
accounting  firm  or,  if  more  appropriate, 
specified  auditing  procedures  will  be  a 
condition  of  future  enforcement  actions, 
when  deemed  necessary,  or  if  it  appears 
that  any  of  the  following  conditions  may 
exist: 

(a)  Internal  controls  and  internal 
auditing  procedures  are  inadequate; 

(b)  The  directorate  is  generally 
uniformed  in  the  area  of  internal 
controls; 

(c)  There  is  evidence  of  insider  abuse: 

(d)  There  are  known  or  suspected 
defalcations: 

(e)  There  is  known  or  suspected 
criminal  activity; 

(f)  It  is  probable  that  director  liability 
for  losses  exists; 

(g)  Direct  verification  is  warranted; 
and/or 

(h)  Questionable  transactions  with 
affiliates  have  occurred. 

15.  Such  an  enforcement  action  may 
also  require  that  (a)  the  bank  provide  to 
the  appropriate  FDIC  regional  office  a 
copy  of  the  auditor's  report  and  any 
management  letter  received  from  the 
auditor  promptly  after  the  completion  of 


any  auditing  work  and  that  (b]  the  bank 
notify  the  regional  office  in  advance  of 
the  time  and  date  of  any  meeting 
between  management  and  the  auditor  at 
which  any  auditing  findings  are  to  be 
presented  so  that  a  representative  of  the 
FDIC  may  be  present  if  the  FDIC  so 
chooses. 

By  order  of  the  Board  of  Directors.  Dated  at 
Washington.  DC  this  16th  day  of  November. 
1988 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary- 
Appendix  A — Definitions 

Audit.  An  examination  of  the  financial 
statements,  accounting  records,  and  other 
supporting  evidence  of  a  bank  performed  by 
an  independent  certified  or  licensed  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards  and  of  sufficient 
scope  to  enable  the  auditor  to  express  an 
opinion  on  the  bank's  financial  statements  as 
to  their  presentation  in  accordance  with 
generallv  accepted  accounting  principles 
(GAAP)" 

Audit  Committee.  A  committee  of  the 
board  of  directors,  consisting,  if  possible, 
entirely  of  outside  directors.  To  the  extent 
possible,  members  of  the  committee  should 
be  knowledgeable  about  accounting  and 
auditing.  They  should  be  responsible  for 
reviewing  and  approving  the  banks  intern^il 
and  external  auditing  programs  or 
recommending  adoption  of  these  programs  to 
the  full  board.  Both  the  internal  auditor  and 
the  external  auditor  should  have  unrestricted 
access  to  the  audit  committee  without  the 
need  for  any  prior  management  knowledge  or 
approval.  Other  duties  of  the  audit  committee 
should  include  reviewing  the  independence  of 
the  external  auditor  annualy.  being  consulted 
by  management  when  it  seeks  a  second 
opinion  on  an  accounting  issue,  overseeing 
the  quarterly  regulatory  reporting  process, 
and  reporting  its  findings  periodically  to  the 
full  board  of  directors. 

Directors'  Examination.  A  review  by  an 
independent  third  party  that  has  been 
authorized  by  the  bank's  board  of  directors 
and  is  performed  in  accordance  with  the 
board's  analysis  of  potential  risk  areas. 
Certain  procedures  may  also  be  required  as  a 
result  of  state  law.  A  directors'  examination 
consisting  solely  of  such  procedures  as  cash 
counts  and  confirmations  of  loans  and 
deposits  would  not  normally  be  considered  a 
well-planned  director's  examination. 
(Sometimes  directors'  examinations  are   - 
similar  to  so-called  "engagement  audits"  or 
"operational  audits."  Nevertheless,  no  widely 
accepted  national  standards  exist  for  the 
specific  procedures  that  must  be  performed  in 
directors'  examinations  or  these  "audits.") 

External  Auditing  Program.  The 
performance  of  procedures  to  test  and 
evaluate  high  risk  arsas  of  a  bank's  business 
by  an  independent  auditor,  who  may  or  may 
not  be  a  public  accountant,  sufficient  for  the 
auditor  to  be  able  to  express  an  opinion  on 
the  financial  statements  or  to  report  on  the 
results  of  the  procedures  performed. 


Financial  statements.  The  statements  of 
financial  position,  income,  cash  flows 
(changes  in  financial  position),  and  changes 
in  shareholders  equity  together  with  related 
notes. 

Independent.  No  certified  public 
accountant,  public  accountant,  or  other 
auditor  will  be  recognized  as  independent 
who  is  not  in  fact  independent.  (Reference  is 
made  to  §  335.604  of  the  FDI  Rules  and 
Regulations  for  the  complete  definition  of  the 
term  "independent.") 

Outside  Directors.  Members  of  a  bank's 
board  of  directors  who  are  not  officers, 
employees,  or  principal  stockholders  of  the 
bank,  its  subsidiaries,  or  its  affiliates,  and  do 
not  have  any  material  business  dealings,  with 
the  bank,  its  subsidiaries,  or  its  affiliates. 

Public  Accountant.  A  certified  public 
accountant  or  licensed  public  accountant 
who  is  duly  registered  and  in  good  standing 
as  such  under  the  laws  of  the  place  of  his/her 
residence  or  principal  office,  who  is  licensed 
by  the  accounting  regulatory  authority  of  his/ 
her  state,  and  who  possesses  a  permit  to 
practice  public  accountancy. 

Report  on  the  Balance  Sheet.  An 
examination  of  the  balance  sheet,  accounting 
records,  and  other  supporting  evidence 
performed  by  an  independent  certified  or 
licensed  public  accountant  in  accordance 
with  generally  accepted  auditing  standards. 

Risl<  Areas.  The  risk  areas  are  those 
particular  activities  of  a  specific  bank  that 
expose  the  bank  to  potential  losses  if 
problems  were  to  exist  and  go  undetected. 
The  highest  risk  areas  in  banks  generally 
include,  but  ai«  not  necessarily  limited  to.  the 
valuation  of  collectibility  of  loans  (including 
the  reasonableness  of  the  allowance  for  loan 
losses),  investments,  and  repossessed  and 
foreclosed  collateral:  internal  controls:  and 
insider  transactions. 
|FR  Doc.  88-27357  Filed  11-25-88:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

AgreementCs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003914-003 


Title:  Port  of  Oakland  Terminal 
Agreement 

Parties:  Port  of  Oakland  Sea-Land 
Service,  Inc. 

Synopsis:  The  agreement  adjusts  the 
rental  for  the  land  and  improvements  on 
Parcel  "A"  of  the  premises  leased  under 
the  basic  agreement. 

Agreement  No.:  224-200179 

Title:  City  of  Los  Angeles  Terminal 
Agreement 

Parties:  City  of  Los  Angeles  California 
Cartage  Company,  Inc.  (Tenant) 

Synopsis:  The  agreement  establishes 
the  terms  and  conditions  under  which 
Tenant  will  use  certain  designated 
premises  at  the  Los  Angeles  Harbor  for 
the  operation  and  maintenance  of  public 
warehouses,  container  freight  stations, 
and  Customs  bonded  warehouses, 
cargo,  merchandise  and  pipe  storage 
and  purposes  incidental  thereto. 

Agreement  No.:  224-200178 

Title:  New  York  and  New  Jersey 
Terminal  Agreement 

Parties:  The  Port  Authority  of  NY/NJ 
(Port  Authority)  Carco,  Inc.  (Carco) 

Synopsis:  The  proposed  agreement 
provides  for  Carco's  lease  of  Port 
Authority  property  in  the  Cities  of  Jersey 
City  and  Bayonne,  including  a  New 
Jersey  marine  terminal  and  the  following 
areas;  two  open  area  sites  located  on 
the  Port  Jersey  Site;  three  (3)  open  area 
sites  located  on  the  Greenville  Site;  a 
wharf  area  and  water  area  adjacent 
thereto  together  with  buildings, 
structures,  fixtures,  improvements 
located,  or  to  be  constructed,  and  other 
property  of  the  Port  Authority  on  the 
Port  Jersey  Site;  four  (4)  areas  containing 
land  and  buildings,  structures,  fixtures, 
improvements  and  other  property  on  the 
Port  Jersey  Site;  and  several  berthing 
areas  on  the  Port  Jersey  Site. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  22, 1988. 
loseph  C  Polking, 
Secretary. 
(FR  Doc.  88-27339  Filed  ll-25-«8:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
IBPO-80-N] 

Medicare  Program;  Meeting  of  the 
Supplemental  Health  Insurance  Panel 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Supplemental  Health 


Insurance  Panel  for  the  purpose  of 
reviewing  State  Medicare  supplemental 
health  insurance  programs.  The  Panel 
will  determine  whether  such  programs 
meet  the  minimum  standards  contained 
in  Section  1882  of  the  Social  Security 
Act,  as  amended  by  the  Omnibus  Budget 
Reconcilation  Act  of  1987  and  the 
Medicare  Catastrophic  Coverage  Act  of 
1988.  The  meeting  will  be  open  to  the 
public.  Due  to  room  size,  however. 
seating  is  limited.  Attendees  will  be 
seated  on  a  first  come,  first  sened  basis. 
date:  The  meeting  will  be  held  on 
December  13, 1988  from  1:00  to  5:00  p.m. 
c.s.t. 

ADDRESS:  The  meeting  will  be  held  at 
the  New  Orleans  Hilton,  New  Orleans. 
Louisiana.  Room  location  will  be  posted 
at  the  hotel. 

FOR  FURTHER  INFORMATION  CONTACr 

Theresa  DeCrange,  (301)  966-7449. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

The  Supplemental  Health  Insurance 
Panel  (Panel)  was  established  in  1980  by 
section  507  of  the  Social  Security 
Disability  Amendments  of  1980,  Pub.  L. 
96-265,  which  added  section  1882  to 
Title  XVIII  of  the  Social  Se(^ty  Act 
(the  Act).  This  law  established  minimum 
standards  for  Medicare  supplemental 
health  insurance  or  "Medigap"  policies 
in  order  to  protect  Medicare 
beneficiaries  from  abuses  found  to  be 
prevalent  in  the  marketing  of  such 
policies.  The  Panel  is  comprised  of  four 
Stete  Ins«rance  Commissioners  and  a 
chairperson.  The  chairperson  is  the 
Director,  Bureau  of  Program  Operations, 
HCFA  (by  delegation  of  authority  from 
the  Secretary  of  the  Department  of 
Health  and  Human  Services).  Panel 
meetings  are  open  to  the  public.  Initially, 
under  section  1882(b)(2(A)  of  the  Act, 
State  Commissioners  were  appointed  to 
the  Panel  by  the  President.  However, 
section  221(f)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1983 
(MCCA).  Pub.  L  100-360.  authorizes  the 
Secretary  to  make  these  appointments. 

The  primary  responsibility  of  the 
Panel  is  to  review  the  States'  legislative 
and  regulatory  requirements  for 
Medicare  supplemental  health  insurance 
policies  to  determine  whether  the 
individual  State  standards  are  equal  to 
or  more  stringent  than  certain  Federal 
requirements  described  in  section 
1882(b)(1)  of  the  Act.  States  with  Panel- 
approved  programs  are  not  subject  to 
the  Federal  Volimtary  Certification 
Program  (VCP)  for  Medigap  policies. 
There  are  at  present  49  jurisdictions, 
including  46  States,  that  are  not  subject 
to  VCP  for  Medigap  policies.  Also  as 
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specified  in  section  1882  of  the  Act.  the 
VCP  allows  individual  insurers  in  States 
with  programs  not  approved  by  the 
Panel  to  submit  Medicare  supplemental 
policies  to  the  Secretary  for  review. 
Those  policies  found  to  meet  or  exceed 
the  Federal  minimum  standards  can  be 
certified  as  such  and  bear  a  Federal 
emblem  when  marketed  in  a 
nonapproved  State. 

The  initial  identification  of  complying 
and  noncomplying  State  programs  was 
completed  in  1982.  Since  that  time  the 
Panel's  principal  legal  responsibility  has 
been  to  assure  that  approved  States 
continue  to  maintain  programs  meeting 
Federal  standards  and  to  review 
changes  made  by  States. 

Section  1882  of  the  Act  requires  the 
Panel  to  review  all  State  Medicare 
supplemental  health  insurance 
regulatory  programs  to  determine 
whether  they  meet  the  minimum 
standards  contained  in  section  1882  of 
the  Act  as  amended.  The  States  have 
been  asked  to  submit  to  the  Panel:  a 
description  of  the  State's  plan  to 
incorporate  the  revised  minimum 
standards  under  section  1882  of  the  Act. 
including  timetables  for  both  OBRA  87 
and  MCCA  provisions;  a  copy  of  the 
State  statute(s)  to  regulate  health 
insurance  policies  designed  to 
supplement  Medicare;  a  copy  of  any 
State  regulations  that  implement  the 
statute(s);  a  copy  of  any  material  that 
interprets  the  State's  statute{s)  and 
regulations  governing  such  policies:  a 
copy  of  any  pending  legislation  that 
affects  such  policies;  and  a  copy  of  any 
draft  State  regulations  that  would  affect 
this  area  together  with  an  indication  of 
the  expected  date  of  final  publication  of 
such  regulation.  The  Panel  will  compare 
the  States'  submitted  materials  with  the 
Federal  law  and  the  National 
Association  of  Insurance 
Commissioners  (NAIC)  Model 
Regulation  for  Medicare  Supplements, 
formally  adopted  on  September  20, 1988. 

At  this  meeting,  the  Panel  will  begin 
making  its  determinations  as  to  the 
status  of  individual  State  programs. 
Section  1882(1)(6)  of  the  Act  also 
requires  that  the  Secretary  report  to 
Congress  in  March  1989,  on  actions  the 
States  have  taken  to  adopt  standards 
equal  to  or  more  stringent  than  the 
NAIC  Model  Regulation. 

II.  Agenda 

Agenda  items  for  the  meeting  are 
discussion  of  HCFA  implementation 
plans  for  OBRA  1987  and  MCCA 
provisions  and  a  review  of  State 
programs.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13,774:  Medicare-Supplementary 
Medicare  Insurance) 

Dated:  November  14, 1988. 
William  L.  Roper. 

Administrator.  Health  Care  Financing 
Administration. 

[FR  Doc.  88-27497  Filed  11-25-88:  8:45  am] 
BILLING  COOE  412l>-03-M 


Office  of  Human  Development 
Services 

[Program  Announcement  13655.891] 

Grants  to  Indian  Trities  for  Supportive 
and  Nutritional  Services  for  Older 
Indians 

agency:  Administration  on  Aging 
(AoA),  Office  of  Human  Development 
Services.  HHS. 

ACTION:  Amendment  to  notice  of 
September  21, 1988. 

Subject:  Extension  of  deadlines  for 
filing  properly  postmarked  Notice  of 
Intent  to  apply,  and  applications  for 
Fiscal  Year  1989  grants,  under  the  Older 
Americans  Act.  Title  VI.  Grants  for 
Native  Americans.  Part  A,  Indian 
Program. 

SUMMARY:  The  Administration  on  Aging 
will  extend  from  October  21. 1988.  to  ten 
days  after  this  announcement,  the 
deadline  for  sending  properly 
postmarked  Notices  of  Intent  to  apply 
for  Fiscal  Year  1989  Title  VI  grants,  and 
will  extend  from  January  13. 1989  to 
February  1, 1989  the  deadline  for  filing 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  M.  Yvonne  Jackson,  Special  Advisor 
for  Native  American  Elders, 
Administration  on  Aging,  Department  of 
Health  and  Human  Services,  Wilbur  J. 
Cohen  Federal  Building,  Room  4748,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201,  (202)  245-2957. 
DATE:  Notices  of  Intent  must  be 
postmarked  by  ten  days  after  this 
announcement;  applications  must  be 
postmarked  by  February  1, 1989. 

Background 

On  September  21, 1988,  we  published 
an  announcement  of  the  availability  of 
funds  under  Title  VI,  Part  A  of  the  Older 
Americans  Act  (53  FR  36642).  That 
announcement  required  Indian  Tribes 
interested  in  receiving  such  funds  to 
submit  a  Notice  of  Intent  within  30  days, 
and  thereafter  an  application  for 
assistance.  The  Notices  of  Intent  from 
current  and  new  applicants  were  to  be 
sent  to  the  Administrator  on  Aging,  and 
postmarked  by  30  days  after  the  date  of 
that  announcement  (that  is,  by  October 


21, 1988).  The  Notices  were  required  to 
have  a  legibly  dated  U.S.  Postal  Service 
postmark  or  a  legibly  dated  receipt  from 
a  commercial  carrier.  The 
announcement  said:  "Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing."  We  received  some 
Notices  of  Intent  dated  only  by  private 
postage  meters,  and  not  by  the  U.S. 
Postal  Service  or  commercial  carriers. 

Since  the  Notice  of  Intent  process  and 
the  postmarking  requirements  were  new, 
and  the  Administration  on  Aging  does 
not  wish  to  penalize  ongoing  programs 
and  new  applicants  who  may  have  been 
confused,  we  are  extending  the  filing 
deadline  for  filing  the  Notice  of  Intent  to 
ten  days  after  publication  of  this  Notice. 

We  note  that  sometimes  the  U.S. 
Postal  Service  adds  its  own  postmark  on 
a  private  metered  letter  before 
delivering  it,  but  sometimes  it  does  not. 
It  is  the  responsibility  of  the  Tribe  to 
assure  that  the  U.S.  Postal  Service 
postmark  is  on  the  envelope  containing 
the  Notice. 

New  Procedure  for  Notices  of  Intent 

The  deadline  for  Notices  of  Intent  is 
being  extended,  so  that  the  Tribes  which 
missed  the  filing  deadline,  as  well  as 
additional  Tribes  desiring  to  file  a 
Notice  for  the  first  time,  may  do  so.  The 
Administration  on  Aging  will  notify  the 
Tribes  whose  Notices  must  be 
resubmitted.  If  a  Tribe  is  not  notified  by 
the  Administration  on  Aging  that  it 
needs  to  resubmit  its  Notice,  it  may 
assume  that  its  Notice  was  received  or 
properly  postmarked  by  October  21, 
1988. 

New  Procedure  for  Applications 

As  noted  in  the  September  21, 1988 
Program  Announcement,  the 
Administration  on  Aging  will  send  to  all 
Tribes  which  file  a  timely  properly 
postmarked  Notice  of  Intent,  application 
materials  which  will  include  a  budget 
amount  for  the  Tribe.  Tribes  should  then 
send  in  full  completed  applications, 
postmarked  no  later  than  February  1, 
1989.  However,  the  earlier  the  Tribe 
submits  its  application,  the  more  likely  it 
is  that  the  Administration  on  Aging  can 
issue  the  Notice  of  Financial  Assistance 
Awarded  for  the  new  grant  by  April  1, 
1989.  The  application  must  also  have  a 
U.S.  Postal  Service  postmark  or  a  legibly 
dated  receipt  from  a  commercial  carrier. 

The  Program  Announcement  of 
September  21, 1988  had  said  that  the 
application  was  to  be  submitted  to  the 
Department  of  Health  and  Human 
Services,  Grants  and  Contracts 
Management  Division,  Hubert  H. 
Humphrey  Building-Room  345-F,  200 
Independence  Avenue,  SW., 


Washington,  DC  20201,  Attn.:  William  J. 
McCarron. 

However,  due  to  the  urgency  of 
receiving  the  applications,  we  are 
changing  those  instructions  and 
requiring  that  the  applications  be  mailed 
directly  to  the  Offices  of  Fiscal 
Operations,  Office  of  Human 
Development  Services,  in  the  Regional 
Offices  of  the  Department  of  Health  and 
Human  Services.  The  addresses  will  be 
enclosed  with  the  application  materials. 

Other  Provisions 

All  other  provisions  of  the  Program 
Announcement  of  September  21, 1988 
still  apply. 

Dated:  November  10. 1988. 
Carol  Eraser  Fisk, 
Commissioner  on  .Aging. 
Otis  R.  Bowen, 

Se^cri'tary.  Department  of  Health  and  Human 

Services. 

(FR  Doc.  88-27282  Filed  11-2.^-88:  8:45  am) 

BILLING  CODE  4130-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  the  Draft  Environmental 
Impact  Statement  on  Reelf  oot  Lake 
Water  Level  Management 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  a  Draft  Environmental  Impact 
Statement  (DEIS)  will  be  available  for 
public  review  by  November  30, 1988. 
The  document  addresses  proposed 
changes  in  management  of  water  levels 
on  Reelfoot  Lake,  Obion  and  Lake 
Counties,  Tennessee,  and  Fulton 
County,  Kentucky. 

The  DEIS  considers  the  environmental 
and  socio-economic  effects  of 
implementing  different  lake  level 
management  strategies  designed  to 
improve  long-term  water  quality  and 
fishery  resources  while  maintaining  the 
integrity  of  wetlands  and  terrestrial 
habitats  vital  to  migratory  birds  and 
other  wildlife.  It  evaluates  impacts  of 
various  alternative  actions  and 
determines  the  degree  to  which  each 
would  contribute  to  the  improvement  of 
the  Reelfoot  Lake  ecosystem,  as  well  as 
the  positive  and  negative  environmental 
and  economic  impacts. 

The  six  alternatives  being  considered 
by  the  Fish  and  Wildlife  Service  (FWS) 
are: 


Alternative  1 — No  Action 

No  change  in  water  management 
would  be  made.  Surface  elevations  of 
Reelfoot  Lake  would  be  maintained  as 
close  as  possible  to  282.2  mean  sea  level 
(m.8.1.). 

Alternative  2 — Dynamic  Water 
Fluctuation 

Surface  elevations  of  the  lake  would 
be  managed  for  a  dynamic  and  more 
natural  variation  of  at  least  2-foot 
seasonal  fluctuations  between 
elevations  284.0  m.s.l.  and  280.0  m.s.L 

Alternative  3 — Major  Drawdown 

Reelfoot  Lake  water  levels  would  be 
lowered  during  the  summer  by  4  feet 
(with  the  present  water  control 
structure)  or  8  feet  (with  a  new  water 
control  structure),  at  intervals  of  5  to  10 
years.  Exposed  lake  bottoms  would  be 
allowed  to  dry  for  120  days  before 
refilling  begins.  When  refilled,  the  lake 
level  would  be  maintained  1  foot  higher 
than  spillway  level  until  the  following 
June  1st. 

Alternative  4 — State  Law 

Reelfoot  Lake  water  levels  would  be 
managed  as  specified  in  Public  Chapter 
No.  670  of  the  State  of  Tennessee  Public 
Acts  of  1986.  Water  control  gates  would 
remain  closed  until  the  lake's  surface 
elevation  has  risen  at  least  1.2  feet 
higher  than  the  spillway  level,  at  which 
time  the  water  control  structure  would 
be  opened  to  prevent  a  further  rise  in 
lake  levels. 

Alternative  5 — Raise  Permanent  Pool  1 
Foot 

This  alternative  would  require  a  new 
water  control  structure  with  a  spillway 
level  set  1  foot  higher  than  the  present 
structure,  and  with  adequate  spillway 
capacity  to  control  flooding  above  that 
elevation. 

Alternative  6 — Combined  Dynamic 
Water  Fluctuation  and  Periodic  Major 
Drawdown 

This  preferred  alternative  is  a 
combination  of  Alternatives  2  and  3. 

Public  meetings  will  be  held  at  7  p.m. 
on  December  13, 1988,  at  the  Reelfoot 
Lake  State  Park  Museum,  Tiptonville, 
Tennessee,  and  at  7  p.m.  on  December 
14,  1988,  at  the  National  Guard  Armory 
in  Hickman.  Kentucky,  to  provide 
information,  answer  questions,  and 
receive  formal,  oral,  and  written 
statements  pertaining  to  the  DEIS. 

Written  comments  on  the  DEIS  from 
persons  who  do  not  attend  the  public 
meetings  must  be  received  no  later  than 
December  30, 1988,  to  be  considered  in 
the  final  environmental  impact 
statement. 


ADDRESS:  Comments  should  be 
addressed  to:  Regional  Director  (ARW), 
U.S.  Fish  and  Wildlife  Service,  75  Spring 
Street,  SW..  Atlanta,  Georgia  30303, 
FOR  FURTHER  INFORMA-PON  CONTACT 
Mr,  John  C.  Oberheu,  U.S.  Fish  and 
Wildlife  Ser\ice,  75  Spring  Street, 
SW.,  Room  1240,  Atlanta,  Georgia 
30303,  Telephone:  FTS  242-3538, 
Comm.  404/331-3538 
or 
Refuge  Manager.  Reelfoot  National 
Wildlife  Refuge.  U.S.  Fish  and 
Wildlife  Service,  Route  2,  Highway 
157,  Union  City.  Tennessee  38261, 
Telephone:  Comm.  901/538-2481. 
November  15.  1988. 
Alan  C.  Bonsack, 
Acting  Regional  Director 
[FR  Doc.  88-27234  Filed  11-25-68;  8:45  am) 

BILLING  COOE  431<>-5S-M 


Bureau  of  Land  Management 

(OR-090-09-6310-12:  GP»-0361 

Emergency  Closure  of  Public  Lands 
and  Access  Roads;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Emergency  closure  of  public 
lands  and  access  roads  in  Lane  Countv. 
OR. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  and  access  roads  in 
Lane  County,  Oregon  are  temporarily 
closed  to  all  public  use,  including 
vehicle  operation,  camping,  shooting, 
hiking  and  sightseeing,  from  November 
28, 1988  through  April  4. 1989.  The 
closure  is  made  under  the  authority  of  43 
CFR  8364.1. 

The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  Clear  Cut  Unit  No.  3  of 
Timber  Sale  Contract  No.  OR090-TS85- 
65  and  are  located  as  follows: 

VYillametle  Meridian,  Oregon. 

T.  15  S.,  R.  1  W. 
Sec.  33:  Metes  and  Bounds  within  the 

SE'/4-NE'4 
Sec.  34:  Metes  and  Bounds  w-ilhin  the  SVse- 

NWV4 
Containing  approximately  31  acres. 

All  roads  on  the  public  lands  listed 
above  are  closed  as  specified  above,  as 
are  BLM  Road  No.  16-1-5.3  from  its 
beginning  in  Section  5,  T.  16  S..  R.  1  W.. 
W.M.  to  its  junction  with  BLM  Road  No. 
16-1-3  in  Section  3,  T.  16  S.,  R.  IW., 
W.M.,  BLM  Road  No.  1&-1-3  from  its 
beginning  to  its  junction  with  BLM  Road 
No.  15-1-34.2  in  Section  34,  T.  15  S.,  R.  1 
W.,  W.M..  BLM  Road  No.  15-1-34.3  in  its 
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entirety  located  in  Section  34,  T.  15  S..  R. 
1  W.,  W.M..  and  BLM  Road  No.  15-1- 
34.2  in  its  entirety  located  in  Section  34. 
T.  15  S.,  R.  1  W.,  W.M.  Road  Nos.  16-1- 
3. 15-1-34.2  and  15-1-34.3  are  entirely 
located  on  public  land,  while  Road  No. 
16-1-5.3  is  located  partially  on  public 
land  and  partially  on  private  land. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order.  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include  roads 
within  the  closure  area;  the  purchaser  of 
BLM  timber  within  the  closure  area  and 
their  subcontractors.  In  addition,  the 
owners  of  the  non-federal  lands  crossed 
by  BLM  Road  No.  16-1-5.3  and  those 
residing  full  time  on  such  lands  are 
exempt  from  the  closure  to  the  extent 
necessary  to  access  and  manage  their 
lands.  Access  by  additional  parties  may 
be  allowed,  but  must  be  approved  in 
advance  in  writing  by  the  Authorized 
Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8380.0-7.  which  include  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  pubHc  lands  and  roads 
temporarily  closed  to  public  use  under 
this  order  will  be  posted  with  signs  at 
points  of  public  access.  In  addition,  the 
boundaries  of  the  closed  Clear  Cut  Unit 
are  blazed,  painted  and  posted. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  valuable 
public  timber  resources  from 
unauthorized  damage,  to  facilitate 
authorized  timber  harvest  operations, 
and  to  protect  persons  from  potential 
harm  from  logging  operations. 

EFFECnvc  DATES:  November  28, 1988 
through  April  4. 1989. 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  and  roads  are  available 
from  the  Eugene  District  Office,  P.  O. 
Box  10226  (1255  Peari  Street),  Eugene, 
Oregon  97440. 

FOR  FURTHER  INFORMATKNi  CONTACT: 

Lee  Lauritzen,  McKenzie  Area  Manager, 
Eugene  District  Office,  at  (503)  683-6988. 

Date:  November  16, 1988. 
Le«  Lauritzen, 
Area  Manager. 

IFR  Doc  88-27299  Filed  11-25-68;  8:45  am) 
BILLING  CODE  4310-33-« 


[AZ  020-41-5410-10-ZAFB;  A-23553] 

Mineral  Interest  Applications;  Arizona 

ACTION:  Notice  of  receipt  of 
Conveyance  of  Mineral  Interest 
application  A-23553. 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  21. 
1976,  90  Stat.  2757,  Cahava  Ranch 
Properties  Partnership  has  appUed  to 
purchase  the  mineral  estate  described 
as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  6N.,  R.  3  E. 

Sec.  13,  NV4,  SW'/«,  E'/^SEV«. 
T.  6  N.,  R.  4  E. 

Sec.  18,  Lots  1  to  4.  EV4-WV4,  WV^SEV*. 
Containing  989.76  acres,  more  or  less. 

Additional  information  concerning 
this  application  may  be  obtained  from 
the  Area  Manager,  Phoenix  Resource 
Area.  Phoenix  District  Office,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  eHect  of  the  application 
shall  tenninate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application, 
September  29, 1988.  whichever  occurs    . 
first. 

Date:  November  10, 198a 
Henri  R.  Bisson, 
District  Manager. 
[PR  Doc.  88-27387  Filed  11-25-88;  8:45  am] 

BILLING  COW  431«-3a-« 


(NM  940-09-4111-13.  NM  NM  14206] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Under  the  provisions  of  43 
CFR  3108.2-3,  Bassett-Bimey  Oil 
Corporation,  petitioned  for 
reinstatement  of  oil  and  gas  lease  NM 
NM  14206  covering  the  following 
described  lands  located  in  Eddy  County, 
New  Mexico: 

T.  19  S.,  R.  28  E..  NMPM 

Sec.  1:  E^^-SWV^ 

Sec.l2:EVi-NWV4 
T.  19  S..  R.  27  E..  NMPM 

Sec.  6:  SEVi-SEV* 
Containing  200.00  acres. 


It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  adminstrative  cost  of  $500.00 
has  been  paid.  Future  rentals  shall  be  at 
the  rate  of  $7.00  per  acre  per  year  and 
royalties  shall  be  at  the  rate  of  16% 
percent,  computed  on  a  sliding  scale  of  4 
percentage  points  greater  than  the 
competitive  royalty  schedule  attached  to 
the  lease.  Reimbursement  for  cost  of  the 
publication  of  this  notice  shall  be  paid 
by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination, 
November  1, 1986. 

Date:  November  18, 1988. 
Dolores  L.  Vigil, 

Acting  Chief,  Adjudication  Section. 

[FR  Doc.  88-27394  Filed  11-25-88;  8:45  am) 

BILLING  CODE  4310-FB-M 


[AZ-920-09-4212-13;  A-22980) 

Exchange  of  Public  and  Private  Lands 
In  Mohave  and  Yavapai  Counties;  AZ 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Correction  notice. 

summary:  This  notice  corrects  two 
errors  in  the  legal  description  of  land 
conveyed  to  the  United  States  published 
in  notice  of  land  exchange,  A-22880. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ohn  Gaudio.^  Arizona  State  Office,  P.O. 
Box  16563.  Phoenix,  Arizona  85011, 
Telephone  (602)  241-5534. 

SUPPLEMENTARY  INFORMATION:  In 

Federal  Register  document  88-24908  on 

page  43774  in  the  issue  of  Friday, 

October  28, 1988,  the  eleventh  line  from 

the  bottom  of  the  third  column  should 

read  "R.  16  N.,  R.  13  W.."  and  on  page 

43775,  the  third  line  from  the  top  of  the 

first  column  should  read  "NEV-iSW'A, 

W%SEy4." 

John  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 

Operations 

[FR  Doc.  88-27296  Filed  11-25-88;  8:45  am) 

BILUNG  CODE  4310-32-M 


[OR-020-09-4212-13;  GP9-026;  OR-32978] 

Realty  Action;  Exchange  of  l.amts  in 
Harney  County,  OR 

The  followring  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716: 


Willamette  Meridian 

T.  28  S..  R.  33  E.. 

Sec.  20.  W'tSWV*  and  SEV4SWV4: 

Sec.  29,  WV2  and  SVbSE'/4: 

Sec.  30.  EV:E"2  and  SWV4SEV«: 

Sec.  31,  lot  4,  NEV4  and  NE"4SE''4: 

Sec.  32; 

Sec.  33. 
T.  29  S..  R.  32  E.. 

Sec.  1.  EVs  and  E'iNW'v. 

Sec.  11.  E^^E^l■. 

Sec.  12. 
T.29  S..  R.  33  E.. 

Sec.  3.  W'ASWV,; 

Sec.  4.  lots  2.  3,  and  4.  SW^NE'A. 
tSViNWV,  and  S".; 

Sec.  5; 

Sec.  6; 

Sec.  7; 

Sec.  8; 

Sec.  9; 

Sec.  10.  SWV4SW'/4. 

The  area  described  aggregates  7,309.94 
acres,  more  or  less,  in  Harney  County, 
Oregon. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  described  private  lands  from 
Delmer  and  Jo  McLean: 

Willamette  Meridian 

T.  30  S..  R.  32  E., 

Sec.  4,  lots  2  and  3,  SE"4.NWV4.  SWV4NEV4. 
WV2SEy4andEV:SWV4. 
T.  30  S..  R.  34  E.. 

Sec.  1.  lot  3.  SWV4.  SE'.4NWV4.  and  tSW^* 
SEV4; 

Sec.  12.  WV%,  WVsEVj,  and  NEV4NE'/4: 

Sec.  13,  EV2WMi.  W'sEVi.  and  EViNE'A: 

Sec.  24.  NEV4. 
T.  30  S..  R.  35  E.. 

Sec.  5.  SM2SWV4; 

Sec.  6,  lot  7  and  SEV4SEV4: 

Sec.  7.  lot  1.  EV2NWy4.  NEV4,  NEV4SWV4. 
andNWV4SE'/.: 

Sec.  8,  NV2NWV4,  and  SWV4NW'/4. 

The  area  described  aggregates  2.320.78 
acres,  more  or  less,  in  Harney  County, 
Oregon. 

The  purpose  of  this  exchange  will  be 
to  acquire  several  miles  of  riparian  and 
aquatic  habitat  in  the  Coyote  and  Riddle 
Creek  Drainages.  The  private  lands 
being  acquired  also  have  value  for 
recreation,  diverse  wildlife  habitat,  and 
grazing  management  opportunities.  The 
public  interest  will  be  well  ser\'ed  by 
making  this  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal.  Final 
equalization  will  be  made  by  acreage 
adjustments  and/or  cash  equalization. 
Any  monetary  adjustments  made  will  be 
for  no  more  than  25  percent  of  the 
appraised  value  of  the  public  lands 
involved. 

These  lands  would  not  be  exchanged 
until  completion  of  the  Andrews 
Drewsey  Land  Tenure  Management 
Framework  Plan  Amendment  or 
planning  conformity  is  otherwise 
achieved. 


The  exchange  will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  The  reservation  to  the  United  States 
of  a  right-of-way  for  a  segment  of  the 
Desert  Trail,  as  described  in  BLM  case 
OR-44412. 

3.  Valid,  existing  rights  including,  but 
not  limited  to,  any  right-of-way, 
easement  or  lease  of  record  and  to  any 
existing  easements  for  public  roads  and 
highways,  not  shown  of  record. 

The  publication  of  this  Notice  in  the 
Federal  Register  will  segregate  all  of  the 
above  described  public  lands  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
from  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  As  provided  by  the 
regulations  of  43  CFR  2201.1(b).  any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant. 

Detailed  information  concerning  the 
exchange  is  available  for  review  at  the 
Burns  District  Office.  HC  74-12533, 
Highway  20  West,  Hines,  Oregon  97738. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Bums  District  Manager 
at  the  above  address. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate 
or  modify  this  realty  action.  In  the 
^absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  14. 1988. 
loshua  L.  Warburton. 

District  Manager. 

IFR  Doc.  88-27386  Filed  11-25-88:  8:45  am| 

BILLING  CODE  4310-33-M 


[WY-940-09-4520-121 

Filing  of  Plats  of  Survey 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Filing  of  plats  of  sur\'ey. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office.  Bureau  of  Land  Managmcnt, 
Cheyenne,  Wyoming,  effective  10:00 
a.m..  November  10, 1988. 

Sixth  Principal  Meridian 
T.  32  N..  R.  91  W. 


The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Eighth  Standard  Parallel  North, 
through  R.  91  W.,  the  south,  east  and 
west  boundaries  and  the  subdivisional 
lines.  T.  32  N.,  R.  91  W.,  Sixth  Principal 
Meridian.  Wyoming,  Group  No.  458.  was 
accepted  November  8, 1988. 

T.  51  N..  R.  97  W. 

The  plat,  in  six  sheets,  representing 
the  dependent  resur\'ey  of  portions  of 
certain  tracts.  Twelfth  Guide  Meridian 
West,  through  T.  51  N.,  between  Rs.  96 
and  97  W.,  west  boundary  and 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  51  N.,  R.  97  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  403,  was  accepted  November 
8, 1988. 

These  surxeys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

T.  39  N..  R.  115  W. 

The  plat  representing  the  dependent 
resur\'ey  of  a  portion  of  the  west 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  section  18, 
T.  39  N..  R.  115  W..  Sixth  Principal 
Meridian.  Wyoming,  Group  No.  490.  was 
accepted  November  8. 1988. 

T.  39  N..  R.  116  W. 

The  plat  representing  the  dependent 
resur\'ey  of  a  portion  of  the 
subdivisional  lines  and  Homestead 
Entry  Sur\ey  Nos.  149. 188  and  248,  T.  39 
N.,  R.  116  W.,  Sixth  Principal  Meridian, 
Wyoming.  Group  No.  490.  was  accepted 
November  8. 1988. 

These  sur\'eys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Ser\'ice. 

ADDRESS:A11  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office.  Bureau  of  I.and 
Management,  P.O.  Box  1828.  2515 
Warren  Avenue,  Cheyenne,  Wyoming 
82003. 

Dated:  .November  10. 1988. 
Dennis  D.  Bland, 

Acting  Chief.  Branch  of  Codiistrul  Survey 
im  Doc.  88-27371  Filed  11-25-88;  8:45  am| 

BILLING  CODC  431&-22-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Pennzoil  Exploration  and 
Production  Co. 

AGENCY:  Minerals  Management  Ser\-ice, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 
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summary:  Notice  is  hereby  given  that 
Pennzoil  Exploration  and  Production 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2882,  Block 
125,  South  Marsh  Island  Area,  ofshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  November  17, 1988. 
Comments  must  be  received  December 
13,  1988  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACr. 
Mr.  Mike  Joseph;  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region. 
Field  Operations.  Plans,  Platform  and 
Pipeline  Section,  Exploration/ 
Development  Plans  Unit;  Telephone 
(504)  736-2875. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  notice  is  to  inform  the 
public,  pursuant  to  §930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 


parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date;  November  18, 1988. 
|.  Rogers  Pearcy 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-27297  Filed  11-25-88;  8:45  am) 
BILUNG  CO0€  4310-lin-M 


ACTION:  Notice  of  decision  and  request 
for  comment. 


National  Park  Service 

Draft  Colorado  River  Management 
Plan  and  Environmental  Assessment, 
Grand  Canyon  National  Park,  Arizona 

SUMMARY:  Notice  of  Availability  of  the 
Draft  Colorado  River  Management  Plan 
and  Environmental  Assessment,  Grand 
Canyon  National  Park,  AZ. 

Notice  is  hereby  in  accordance  with 
§  1506.6(b)(2)  of  Title  40  Part  1506.  of  the 
Code  of  Federal  Regulations,  of 
availability  of  a  draft  revision  of  the 
Colorado  River  Management  Plan  and 
Environmental  Assessment,  Grand 
Canyon  National  Park,  AZ. 

SUPPI^MENTARY  INFORMATION: 

Alternatives  evaluated  by  the 
Environmental  Assessment  include:  (1) 
No  action,  continue  action  under  the 
1981  plan  guidelines,  and  (2)  initiate 
management  under  the  revised  plan. 

DATE:  The  revised  plan  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  not  to  exceed 
December  9th. 

ADDRESSES:  Single  Copies  of  the  draft 
revision  may  be  obtained  from  the 
Superintendent,  Grand  Canyon  Nafional 
Park,  P.O.  Box  129,  Grand  Canyon,  AZ 
86023. 

Date:  November  21, 1988. 
W.  Lowen  White 

Acting  Regional  Director  Western,  Region. 
|KR  Doc.  88-27303  Filed  11-25-88:  8:45  am) 
BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Section  5a  Application  No.  95  ■; 
Amendment  No.  4] 

United  Tarift  Bureau,  Inc.— Agreement 

AGENCY:  Interstate  Commerce 
Commission. 


Section  5  W.19  rocodified  us  49  U.S.C.  10706. 


SUMMARY:  United  Tariff  Bureau,  Inc. 
(UTB)  has  filed,  pursuant  to  section 
14(e)  of  the  Motor  Carrier  Act  of  1980 
(MCA),  an  application  for  approval  of  its 
ratemaking  agreement  under  49  U.S.C. 
10706(b).  Since  some  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 
consistent  with  the  MCA,  the 
Commission  solicits  public  comment  on 
its  interpretation  and  application  of 
specific  rate  bureau  provisions.  Copies 
of  UTB's  proposed  amended  agreement 
are  available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  and  from  UTB's 
representative:  Alvin  Altman.  Brodsky, 
Linett,  Altman.  Schechter  and  Reicher, 
888  Seventh  Avenue,  New  York,  NY 
10106. 

DATES:  Comments  from  interested 
persons  are  due  December  28, 1988. 
Replies  are  due  15  days  thereafter. 
ADDRESS:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
section  5a  Application  No.  95  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jasneth  Metz,  (202)  275-7974. 

or 
Richard  B.  Felder.  (202)  275-7691. 

(TDD  for  hearing  impaired  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (D.C.  Metropolitan 
area)  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

United  Tariff  Bureau,  Inc.  (UTB)  has 
filed  an  application  for  approval  of  its 
proposed  amended  collective 
ratemaking  agreement  as  required  by 
section  14(e)  of  the  Motor  Carrier  Act  of 
1980,  Pub.  L.  96-296  (1980)  (MCA).  Since 
filing  its  application,  UTB  has  been 
obliged  to  observe  the  requirements  of 
the  MCA  and  the  standards  in  Motor 
Carrier  Rale  Bureaus— imp.  Pub.  L.  90- 
296,  364  I.C.C.  464  (1980)  and  364  I.C.C. 
921  (1981)  (Rate  Bureau],  We  have 
provisionally  approved  UTB's 
agreement  as  consistent  with  49  U.S.C. 


10706(bj)  and  Rate  Bureau,  supra, 
subject  to  certain  conditions  and 
modifications  in  the  following  subject 
areas:  identification  and  description  of 
member  carriers;  right  of  independent 
action;  rate  bureau  protests;  employee 
docketing;  open  meetings;  proxy  voting; 
final  disposition  of  cases;  single-line 
rates;  general  rate  increases  and 
decreases;  changes  in  tariff  structure; 
and  zone  of  rate  freedom  and  released 
rates.  We  have  also  offered  comments 
and  imposed  requirements  concerning 
the  agreement  generally.  UTB  has  been 
directed  to  file  a  revised  agreement 
conforming  to  the  imposed  conditions 
within  120  days  of  service  of  the 
decision. 

In  light  of  the  complexity  of 
interpretation  involved  in  determining 
whether  the  agreement  is  consistent 
with  the  MCA  and  the  Rate  Bureau  case 
supra,  we  request  applicant  and  other 
interested  persons  to  comment  on  our 
interpretation  of  the  controlling 
authority  and  administrative  criteria, 
and  their  application  to  UTB's 
agreement. 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served  on 
UTB,  which  will  have  15  days  from  the 
expirafion  of  the  comment  period  to 
reply.  These  comments  will  be 
considered  in  conjunction  with  our 
review  of  the  modifications  that  UTB 
must  submit  to  the  Commission  as  a 
condition  to  final  approval  of  its 
agreement. 

This  acfion  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Authority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C.  553. 


Decided:  November  17, 1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre  Commissioners 
Simmons.  L.amboley.  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-27312  Filed  11-25-88:  8:45  am) 

BILLING  CODE  703»-01-M 


DEPARTMENT  OF  JUSTICE 

Information  Collection(8)  Under 
Review 

November  22. 1988. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection;  and,  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  9&-511  applies. 
Comments  and/or  questions  regarding 


the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild,  on 
(202)  395-7340  AND  to  the  Department 
of  Justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  subnrfssion,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  Justice's  Clearance 
Officer  is  Mr.  Larry  E.  Miesse  who  can 
be  reached  on  (202)  633-4312. 

Existing  Collection  in  use  Without  an 
OMB  Control  Number 

(Expedited  OMB  review  requested, 
copy  of  form  included  in  this  notice.) 

(1)  Civil  Liberties  Act  of  1988— 
Voluntary  Information  Form 

(2)  CRT-55.  Civil  Rights  Division 

(3)  One  time  use. 

(4)  Individuals  or  households.  Under 
the  provisions  of  50  USC  App.  1989b. 
this  voluntary  form  may  be  used  to 
locate  persons  of  Japanese  ancestry  who 
were  confined,  held  in  custody, 
relocated,  or  otherwise  deprived  of 
liberty  during  World  War  II. 

(5)  60.000  respondents  at  .5  hours 
each. 

(6)  30,000  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Miesse. 

Department  Clearance  officer.  Department  of 

justice. 

BILLING  CODE  4440-01-M 
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U.S.  C  L'partment  of  Justice 

Civil  Rights  Division 

Office  of  Redress  Administration 


DRAFT 


Civil  Liberties  Act  of  1988 
Voluntary  Information  Form 


Ota  Appmvil  tl  1 90- 

KxptfM 


Your  support  is  needed  to  locate  persons  of  Japanese  ancestry  who  were  confined,  held  in  custody, 
relocated,  or  otherwise  deprived  of  liberty  or  property  during  World  War  II.  The  submission  of  infor- 
mation is  entirely  voluntary.  However,  any  of  the  information  below  will  be  of  assistance  in  locating 
those  individuals  who  may  be  eligible  to  receive  compensation  under  the  Civil  Liberties  Act  of  1988. 
If  you  cannot  fully  answer  all  of  the  questions,  partial  information  is  also  helpful.  Failure  to  use  this 
form  will  in  no  way  impact  any  claim  under  this  program.  Form  use  is  merely  to  standarize  data. 

IMPORTANT:  You  may  complete  this  form  if  you  believe  yourself  to  be  eligible  for  payment  under 
the  Act  or  you  may  complete  this  form  to  help  locate  another  individual  who  may  be  eligible  to 

receive  payment. 

SECTION  A  -  CURRENT  DATA  ON'  POTENTIALLY  ELIGIBLE  LNT)r\'IDUAL 


a 


1.  Full  name  (last,  first,  middle) 

2.  Maiden  name 

3.  Other  names  used 

4.  btreet  address 

City 

Ijtate 

Zip  Code 

Country 

5.  Home  telephone  (         ) 

6.  Office  telephone  (        ) 

7.  Date  of  birth 

8.  Place  of  birth 

9.  Sex 

10.  Social  Security  No. 

ll.Of  Japanese  ancestry?  Yes       Other: 

12.  Citizenship 

Natural  l)om  U.S.  citizen             Naturalized  U.S.  citizen               Date  of  naturalization: 
Other 

13.  Alien  Registration  Number,  if  any; 

-J 


-•-'3 


SECTION  B  -  HISTORICAL  INTORMATIO.N  REC.\ROL\G  INTERN^MENT,  RELOCATION,  OR  DETENTION  OF 
POTENTIALLY  ELIGIBLE  INDIVIDUAL.  Complete  as  much  as  you  remember.  Partial  infornution  is  helpful. 


1.  Last  permanent  address  pnor  to  evacuation: 

State 

Zip  Code 

Country 

Street  address 

Cit>' 

2.  Names  of  assembly  centers,  relocation  centers,  camps,  or  other  places  of  relocation  or  detention: 

3.  Family  number 

4.  Name  of  head  of  family  group 

5.  Relationship  to  head  of  family  group 

6.  Names  of  parents 
.Mother 

Now  living?  Yes No 

Date/place  of  death 

Father 

Now  living?  Yes No 

Date/place  of  death 

8.  If  individual  was  a  voluntary  e\  acuee,  approximate  date  of  evacuation  and  place  of  reset '..'ement: 

1 

DRAFT 


fonrCKT-SS 

oa.ae 


Federal  Register  /  Vol.  53,  No.  228  /  Monday,  November  28. 1988  /  Notices 


47881 


SECTION  C  -  INFORMATION  REGARDING  SURVIVOR  BEN-EFITS 


!••>    >-».     f-     -•«.»_•» 


If  an  eligible  individual  dies  after  the  enactment  of  the  Civil  Lih>erbes  Act  (August  10, 1988),  but  before  receiving  payment, 
a  surviving  spouse,  children,  or  parents  may  be  eligible  to  receive  payment.  To  ensure  that  accurate  survivor  information 
is  on  file,  please  provide  the  following: 


1.  Current  spouse 
Name 


Date  of  Marriage 


Address 


2.  Living  children  (mclude  all  natural  children,  adopted  children,  and  step  children  who  lived  with  you  in  a  parent-child 
relationship) 

Name  Address 


3.  Living  parents  (include  parents  by  adoption) 
Name  Address 


\,'   SECTION  D  -  To  be  completed  by  person  filing  this  form  (Complete  this  section  only  if  you  are  providing  ir\formation  on  J^i 
*'  -.^  someone  else.  If  you  are  completing  this  form  on  your  own  behalf,  please  go  on  to  Section  E)  #^ 

r.   ^r^^ r^. . . -...- ,  >»* 


1.  Your  full  name  (last,  first,  middle) 


2.  Your  relationship  to  potentially  eligible  individual  identified  above  (i.e.  self,  spouse,  triend,  son,  daughter,  etc.): 

3.  Street  address 


Hty" 


State    I  Zip  Code     Country 


"il 


4.  Home  telephone  (       ) 


Office  telephone  {       ) 


SECTION  E 


Signature 

Date 

Because  the  Deparln.enl  of  justice  may  ma'Ne  use  of  this  inf  j.-mat;on,  as  detailed  below,  a  Pnvacy  Act  Staiemer'.  has  been  mouded. 

The  authority  for  this  information  is  contained  in  50  U.SC.App.  1989b.  The  information  that  you  provide  K-ill  be  used  principally  for  locating  and  iden- 
tifying persons  eligible  for  payment  under  the  restitution  provisi  jns  of  the  Qvil  Liberties  Act.  Additional  disclosures  of  the  information  may  be  to  a 
Federal  State,  or  local  agency  to  confirm  a  person's  date  of  birth,  date  of  death,  or  address;  to  Members  of  congress  or  staff  to  enable  the  Congressman  to 
provide  service  to  his  or  her  constituency;  to  volunteer  student- workers  so  that  they  may  perform  their  duties;  to  the  new"S  media  when  release  is  made 
consistent  with  the  Freedom  of  Information  Act  and  28  C.F.R  502;  and  to  the  National  Archives  and  Records  Admirastratior  and  General  Servicei  Ad- 
irinistration  to  perform  records  management  inspection  functions  in  accordance  with  their  statutory  responsibilities. 

Reporbng  Burden 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  30  minutes  per  response,  inlcuding  the  time  for  rev-icvving  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  rex  :cv\'ing  the  collection  of  information.  Send  comments 
regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  mformation,  indudmg  suggestions  for  reducing  this  burden  to:  U.S  Department 
of  Justice,  Qvil  Rights  Division,  Office  of  Redress  Administration,  Room  7603,  Washingtoa  D.C.  20530;  and  to  the  Office  of  Informatior.  and  Regulatory 
Affairs,  Office  of  Management  and  Budget,  ATTN;  Public  L'se  Report  Project  n90-xxxj(,  Washington,  D.  C  20503 

SEND  TO:  OFFICE  OF  REDRESS  ADMINISTRATION  * 

P.O.  BOX  66260,  WASHINGTON,  D.C.  20035-6260 


[FR  Doc.  88-27317  Filed  11-25-88;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-20,727) 

London  Fog,  Powell,  TN;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  October  7, 
1988  the  Amalgamated  Clothing 
Workers  Union  (ACTWU)  AFL-CIO. 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  August  25. 
1988  and  published  in  the  Federal 
Register  on  September  7. 1988  (53  FR 
34597). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Workers  at  Powell  produced  men's 
golf  jackets  and  warmers  (liners)  for 
raincoats  and  golf  jackets.  The  Powell 
plant  closed  in  June,  1988. 

The  union  questions  the  accuracy  of 
the  responses  of  London  Fog's 
customers  in  the  Department's  survey. 
The  union  also  claims  that  imports  of 
men's  golf  jackets  increased  during  the 
relevant  time  period.  Also,  the  union 
submitted  an  import  agreement  which 
shows  that  employment  will  be  reduced 
at  Powell  because  of  rainwear  imports 
and  the  transfer  of  raincoat  warmer 
production  to  other  company  plants. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibihty 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  The  Department's  survey 
of  the  subject  firm's  customers  shows 
that  most  of  the  respondents  reported  no 
import  purchases  of  men's  golf  jackets 
during  the  period  applicable  to  the 
petition.  Some  customers,  however,  did 
report  import  purchases  of  men's  golf 
jackets.  However,  the  importing 
customers  either  had  increased 
purchases  from  the  subject  firm  or  their 
import  purchases  accounted  for  a 
negligible  portion  of  the  subject  firm's 
sales  decline.  The  responses  were  from 
specific  buyers  of  men's  golf  jackets  and 
the  survey  forms  were  signed  by  them. 
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The  Department  has  no  reason  not  to 
beheve  in  the  results  of  its  survey. 

Investigation  findings  show  that  the 
company  did  not  import  warmers,  as 
such,  but  imported  raincoats  which 
include  the  warmers.  Company  officials 
indicated  that  after  the  transfer  of 
warmer  production  to  other  corporate 
domestic  plants,  there  was  not  enough 
work  to  justify  the  subject  plant 
remaining  open.  Also,  the  transfer  of 
component  production  to  other  domestic 
plants  would  not  form  a  basis  for 
certification. 

The  component  issue  was  addressed 
early  in  the  administration  of  the  worker 
adjustment  assistance  program.  In 
United  Shoe  Workers  of  America.  AFL- 
CIO  V.  Bedell.  506  F2d  (D.C.  Circ.  1974) 
the  court  held  that  imported  finished 
women's  shoes  were  not  like  or  directly 
competitive  with  shoe  components — 
shoe  counters.  Increased  imports  of 
raincoats  cannot  be  considered  in 
determining  import  injury  to  workers 
producing  raincoat  warmers.  Imports  of 
finished  articles  (raincoats) 
incorporating  components  (warmers)  are 
not  like  or  directly  competitive  with  the 
articles  produced  at  the  workers'  firm. 

Lastly,  the  Department  did  not  deny 
certification  to  workers  at  the  subject 
plant  because  rainwear  workers  were 
never  certified.  This  statement  in  the 
Department's  denial  addresses  the 
integration  of  production  principle 
which  should  have  been  clarified.  In 
order  to  certify  workers  producing 
components,  the  component  production 
must  be  integrated  with  production  at 
other  company  plants  whose  workers 
are  already  under  a  certification. 
However,  this  is  not  the  case  with 
London  Fog,  since  none  of  their  workers 
at  the  other  plants  are  currently  under  a 
certification.  Accordingly,  the 
component  workers  (workers  producing 
warmers)  at  Powell  cannot  be  certified 
eligible  to  apply  for  adjustment 
assistance  under  the  integration  of 
production  principle. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  14th  Day  of 
November.  1988. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 

Services.  UIS. 

[FR  Doc.  88-27373  Filed  11-25-88:  8:45  am) 
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[TA-W-20.8311 

Indiana  Gas  and  Ctiemical  Corp.;  Terre 
Haute,  IN;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  October  26, 
1988.  Local  «^12009-30  of  the  United 
Steelworkers  of  America  (USW)  AFI^ 
CIO,  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  September 
20, 1988  and  published  in  the  Federal 
Register  on  October  6, 1988  (53  FR 
39366). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  Indiana  Gas  and 
Chemical  in  Terre  Haute  produced 
foundry  coke.  Production  at  the  plant 
ceased  in  July  1988. 

The  union  claims  that  imported  steel 
adversely  affected  Indiana  Gas  and 
Chemical.  Its  alleged  that  since  foreign 
steel  has  taken  up  some  of  the  domestic 
market,  less  foundry  coke  is  required  by 
domestic  steelmakers  to  produce  steel. 

In  order  for  a  worker  group  to  become 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  of  1974.  The  three  group 
eligibility  requirements  are:  (1)  A 
significant  decrease  in  employment,  (2) 
an  absolute  decrease  in  production  and/ 
or  sales  and  (3)  an  increase  in  imports  of 
articles  like  or  directly  competitive  with 
those  articles  produced  by  the  workers' 
firm  which  "contributed  importantly"  to 
their  layoffs  and  declines  in  sales  or 
production.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  The  Department's  survey 
of  the  subject  firm's  customers  which 
accounted  for  a  substantial  portion  of 


the  firm's  1988  sales  shows  that  none  of 
the  respondents  reported  import 
purchases  of  coke  in  the  first  six  months 
of  1988  compared  to  the  same  period  in 
1987.  Also,  sales  and  production  of 
foundry  coke  increased  in  1987 
compared  to  1986. 

The  Department  addressed  the 
union's  claim  of  imported  steel 
adversely  affecting  the  workers  at 
Indiana  Gas  and  Chemical  in  its  original 
denial.  The  Department  recognizes  that 
in  an  economic  sense  employees  of 
firms  producing  coke  can  be  adversely 
affected  by  imports  of  products 
manufactured  further  downstream  in  the 
economy.  Under  the  Trade  Act  of  1974, 
however,  only  increased  imports  of 
articles  like  or  directly  competitive  with 
the  articles  produced  by  the  workers' 
firm  or  appropriate  subdivision  can  be 
considered.  Steel  and  farm  equipment 
imports  are  not  like  or  directly 
competitive  with  coke.  This  issue  was 
addressed  in  United  Shoe  Workers  of 
America.  AFL-CIO  v.  Bedell.  506  F2d 
174  (D.C.  Circ.  1974).  The  court  held  that 
imported  finished  women's  shoes  were 
not  like  or  directly  competitive  with 
shoe  components — shoe  counters. 
Similarly,  steel  and  farm  equipment 
which  are  further  removed  from  the 
finished  article  cannot  be  considered 
like  or  directly  competitive  with  coke. 

Conclusion 

After  review  of  the  application  and 
investigation  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  IGlh  day  of 
November  1988. 
Robert  O.  Deslongchamps, 
Director.  Office  of  Legislation  and  Actuarial 
Ser\-ices.  UIS. 
|FR  Doc.  88-27372  Filed  11-25-68;  8:45  urn) 
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(TA-W-19,035,etal.l 

Phillips  Petroleum  Co.;  Exploration  and 
Production  Group,  et  aU  Revised 
Determinations  on  Remand 

Pursuant  to  the  U.S.  Court  of 
International  Trade  remand,  dated 
September  27. 1988,  in  Former 
Employees  of  Phillips  Petroleum 
Company,  v.  Secretary  of  Labor  (USCIT 
87-09-00793),  the  Department  is  issuing 
a  revised  notice  of  determinations.  The 
Court's  remand  requires  that  the 
Department  consider  the  applicability  of 


the  1988  amendments  of  the  Trade  Act 
of  1974  to  the  subject  worker  petitions. 

Investigation  findings  show  that 
Phillips  Petroleum  is  a  fully  integrated 
producer  of  crude  oil.  natural  gas. 
natural  gas  liquids  and  refined 
petroleum  products  and  as  such  the  1988 
amendments  to  the  Trade  Act  would  not 
apply.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  extended 
eligibility  for  trade  adjustment 
assistance  (TAA)  to  workers  with 
independent  firms  engaged  in  the 
exploration  or  drilling  of  oil  and  natural 
gas. 

Workers  in  the  Eastern  and  Western 
Divisions  of  Phillips  Petroleum's 
Exploration  and  Production  Group  (TA- 
W-19.035  and  TA-W-19,314)  were 
subsequently  certified  eligible  to  apply 
for  adjustment  assistance  under  TA-W- 
20.862  and  TA-W-20.875,  respectively. 
Workers  covered  under  TA-W-20,802 
and  TA-W-20.875  have  impact  dates  of 
July  19. 1987  and  August  2. 1987, 
respectively.  Both  certifications  are 
based  on  an  increased  reliance  on 
imports  of  crude  oil  used  as  feedstock 
for  company  refineries  in  1987  compared 
to  1986. 

Investigation  findings  on  remand 
show  increased  company  imports  of 
crude  oil  by  Phillips  Petroleum  in  1986 
compared  to  1985  and  in  1987  compared 
to  1986.  This  finding  together  with  the 
decreased  production  and  employment 
findings  in  the  Eastern  and  Western 
Divisions  provide  sufficient  justification 
to  certify  workers  in  the  subject 
divisions  with  impact  dates  back  to 
January  7. 1986  for  workers  in  the 
Western  Division  and  February  19. 1986 
for  workers  in  the  Eastern  Division. 

It  is  recommended  that  workers  in 
Corporate  Engineering  at  Borger.  Texas 
(TA-W-19.134)  and  in  the  Refinery  and 
Natural  Gas  Liquids  Processing  Center 
also  at  Borger,  Texas  (TA-W-17,135)  be 
denied  eligibility  to  apply  for  adjustment 
assistance.  Engineering  activities  at 
Borger  did  not  account  for  a  significant 
amount  of  time  on  crude  oil.  Workers  at 
the  Borger  Refinery  produced  refined 
products.  U.S.  imports  of  gasoline,  the 
leading  refined  petroleum  product  made 
by  Phillips,  and  dry  natural  gas  declined 
absolutely  and  relative  to  domestic 
shipments  in  1986  compared  to  1985. 
Phillips  does  not  import  refined 
petroleum  products. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand,  it  is 
concluded  that  increased  imports  of 
crude  oil  like  or  directly  competitive 
with  the  crude  oil  produced  in  the 
Western  and  Eastern  Divisions  of 
Phillips  Petroleum's  Exploration  and 


Production  Group  contributed 
importantly  to  worker  separations  and 
to  declines  in  production  and 
employment  in  the  Western  Division. 
Denver,  Colorado  and  in  the  Eastern 
Division,  Houston  (Bellaire),  Texas.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determinations: 

All  workers  of  Phillips  Petroleum 
Company's  Exploration  and  Production 
Group  in  the  Western  Division.  Denver, 
Colorado  who  were  laid  off  on  or  after 
January  7, 1986  and  before  August  2. 1987  and 
all  workers  in  the  Eastern  Division,  tiouston. 
(Bellaire)  Texas  who  were  laid  off  on  or  after 
Februarj- 19. 1986  and  before  July  19. 1987  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

It  is  further  determined  that  the 
Department's  initial  negative  determination 
for  all  workers  of  Phillips  Petroleum 
Company's  Corporate  Engineering  at  Borger. 
Texas  and  all  other  workers  at  the  Refinery 
and  Natural  Gas  Liquids  Processing  Center. 
Border.  Texas  be  affirmed. 

Signed  at  Washington.  DC.  this  9th  day  of 
November.  1988. 
Barbara  Ann  Fanner, 
Director.  Office  of  Program  Management. 
UIS. 

|FR  Doc.  88-27374  Filed  11-25-88:  8:45  am| 
BILLING  CODE  4510-30-M 


fTA-W-21,039I 

Ultramar  Oil  &  GasVimited,  Denver, 
CO;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  19, 1988  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  Ultramar  Oil  and  Gas 
Limited,  Denver  Branch  Office,  Denver. 
Colorado. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (OTCA)  do 
not  apply  to  workers  who  were  eligible 
to  be  certified  for  benefits  under  the 
Trade  Act  prior  to  the  implementation  of 
the  retroactive  provisions. 

No  layoffs  occurred  at  the  Denver 
facility  since  September  6. 1987.  one 
year  prior  to  the  date  of  the  petition, 
which  was  September  6, 1988.  and  the 
earliest  possible  impact  date. 
Consequently,  further  investigation  in 
this  case  would  ser\'e  no  purpose:  and 
the  investigation  has  been  terminated. 

Mar\-in  M.  Fooks, 

Direc  tor.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  88-27375  Filed  11-25-88:  8:45  ami 
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Occupational  Safety  and  Healtti 
Administration 

(V-88-3] 

Union  CartMde  Corp^  Variance 
Application 

AGENCY:  Occupational  Safety  and 
Health  Administration.  Labor. 
ACTION:  Notice  of  application  for 
temporary  variance  and  interim  order; 
Grant  of  interim  order  Denial  of  the 
request  for  permanent  variance. 

SUMMARY:  This  notice  announces  the 
application  of  Union  Carbide 
Corporation  for  a  temporary  variance 
and  an  interim  order  from  the  standard 
prescribed  in  29  CFR  1928.550(g)(3)(ii)(C) 
concerning  the  installation  of  anti-two- 
blocking  devices  on  cranes  used  to  hoist 
personnel  platforms.  This  notice  also 
announces  the  granting  of  an  interim 
order  until  a  decision  is  rendered  on  the 
application  and  the  denial  of  a  request 
for  a  permanent  variance. 
DATES:  The  interim  order  became 
effective  on  October  28. 1988.  the  date  of 
the  letter  granting  the  interim  order. 
The  interim  order  shall  remain  in 
effect  until  December  31. 1988  or  until  a 
decision  is  rendered  on  the  application 
for  variance,  whichever  occurs  first.  The 
last  date  for  interested  persons  to 
submit  comments  on  the  temporary 
variance  application  is  December  28. 
1988.  The  last  date  for  affected 
employers  and  employees  to  request  a 
hearing  is  December  28, 1988. 
ADDRESS:  Send  comments  or  request  for 
a  hearing  to:  Office  of  Variance 
Determination.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue.  NW.,  Room  N3653. 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  ].  Concannon.  Director,  Office  of 
Variance  Determination,  at  the  above 
address.  Telephone:  (202)  523-7193. 

Or  the  following  Regional  and  Area 

Offices: 

U.S.  Department  of  Labor— OSHA,  525 

Griffin  Square.  Room  602.  Dallas. 

Texas  75202. 
U.S.  Department  of  Labor— OSHA. 

Govenmient  Plaza— Room  300,  400 

Main  Street,  Corpus  Christi,  Texas 

78401. 

Notice  of  Application 

Notice  is  hereby  given  that  Union 
Carbide  Corporation  (the  applicant),  39 
Old  Ridgebury  Road,  Danbury, 
Connecticut  06817-0001  has  made 
application  pursuant  to  section 
6(b)(6)(A)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  Act)  (29 


U.S.C.  655)  and  29  CFR  1905.10  for  a 
temporary  variance  and  interim  relief  or, 
in  the  alternative,  a  permanent  variance 
and  interim  rehef  under  section  6(d)  of 
the  Act  from  the  standard  prescribed  in 
29  CFR  1926.550{g)(3)(ii)(C)  which 
requires  that  cranes  and  derricks  used 
to  hoist  personnel  platforms  be 
equipped  with  an  anti-two-blocking 
device. 

The  place  of  employment  affected  by 
the  temporary  variance  application  is 
the  Union  Carbide  Corporation  Seadrift 
Plant.  Polyolefms  Division.  P.O.  Box  186 
Port  Lavaca.  Texas  77979.  The  plant  is 
located  25  miles  south  of  Victoria. 
Texas.  Union  Carbide  has  certified  that 
a  copy  of  the  appUcation  has  been 
posted  at  the  places  where  notices  to 
employees  are  normally  posted  in  order 
to  inform  employees  of  the  apphcation. 
Employees  have  also  been  informed  of 
their  right  to  petition  the  Assistant 
Secretary  for  a  hearing. 

Regarding  the  merits  of  the 
application,  the  applicant  has  submitted 
evidence  that,  despite  its  best  efforts 
both  prior  to  and  subsequent  to  the 
effective  date  of  the  pertinent  standard, 
it  has  been  unable  to  obtain  anti-two- 
blocking  devices,  because  the  devices 
which  the  apphcant  has  ordered  from 
the  Manitowoc  Engineering  Co.  and  the 
American  Crane  Corporation,  the 
manufacturers  of  the  cranes  used  by  the 
applicant,  are  not  yet  available.  In 
addition,  the  applicant  has  found  that 
the  erection  of  scaffolding  and  other 
alternative  means  of  access  to  certain 
elevated  work  stations  to  perform 
necessary  maintenance  and  repair  are 
less  safe  than  hoisting  personnel 
platforms  with  cranes  not  yet  equipped 
with  the  anti-two-blocking  devices. 
Union  Carbide  beheves.  on  the  basis  of 
representations  from  Manitowoc 
American  Crane  and  crane  parts 
suppliers,  that  the  devices  will  be 
delivered  and  installed  by  December  31, 
1988.  The  application  for  a  temporary 
variance  and  an  interim  order  is 
supported  by  affidavits  and  other 
evidence,  including  letters  from  the 
crane  manufacturers. 

The  applicant  states  that  there  is  a 
risk  of  shutting  down  some  chemical 
units  if  the  inabihty  to  hoist  personnel 
platforms  by  cranes  prevents 
maintenance  employees  from  obtaining 
safe  access  to  important  equipment. 
Moreover,  the  applicant  planned  a  shut- 
down at  the  Seadrift  Plant  in  early 
November  to  perform  necessary 
maintenance  on  a  number  of  key 
chemical  units,  llie  applicant  believes 
that  some  use  of  personnel  platforms  is 
necessary  because  some  of  the  jobs 
planned  are  beyond  the  safe  reach  of 
other  access  means. 


The  applicant  has  requested  an 
interim  order  because,  pending  the 
delivery  and  installation  of  the  required 
anti-two-blocking  devices,  the  applicant 
believes  that  the  Seadrift  Plant  urgently 
needs  permission  to  hoist  personnel 
using  the  best  available  alternative  to 
anti-two-blockiag  devices.  According  to 
the  applicant,  certain  repair  and 
maintenance  operations  should  not  be 
performed  using  scaffolding  and  other 
"conventional"  means  of  access, 
because  hoisting  is  safer.  Thus,  the 
applicant  requested  relief  from  29  CFR 
1926.550(g)(3)(ii)(C)  until  December  31. 
1988.  so  that  it  could  hoist  personnel 
using  alternative  safety  precautions 
which  are  in  accordance  with  section  5- 
3.2.2(a)(4).  (a)(7)  and  (a)(8)  of  ANSI 
B30.5-1982,  Mobile  and  Locomotive 
Cranes,  until  the  anti-two-blocking 
devices  are  delivered,  installed  and 
tested.  These  precautions  include 
stationing  a  monitor  equipped  with  an 
FM  radio  both  in  the  persormel  platform 
and  at  ground  level  to  ensure,  through 
the  monitors'  vigilance  and  through 
contact  with  the  crane  operator,  that  the 
load  block  of  the  personnel  platform 
does  not  contact  the  boom,  and  training 
and  crane  operator  to  ensure  that 
vertical  line  speed  does  not  exceed  75 
feet  per  minute.  According  to  the 
applicant,  the  Seadrift  Plant  has 
approximately  11  years  of  experience  in 
using  these  safety  precautions. 

OSHA  is  denying  the  application  for  a 
permanent  variance  for  a  limited  period 
and  interim  relief,  because  the  ANSI- 
specified  safety  precautions  which  the 
applicant  proposes  to  use  in  lieu  of 
positive-acting  anti-two-blocking 
devices  would  not  provide  employment 
and  places  of  employment  which  are  as 
safe  and  healthful  as  those  which  would 
apply  if  the  applicant  complied  with  29 
CFR  1926.550(g)(3)(ii)(C).  Indeed.  OSHA 
made  an  explicit  determination  in  the 
rulemaking  for  crane  and  derrick  hoisted 
personnel  platforms  that  "*  *  *  because 
the  Agency  believes  that  only  two- 
blocking  preventive  devices  will  provide 
the  necessary  employee  protection. 
OSHA  has  not  followed  the  pertinent 
ANSI  standard"  (53  FR  29125.  August  2. 
1988). 

Grant  of  Interim  Order 

It  appears  from  the  Union  Carbide 
Corporation  application  and  supporting 
materials  that  the  apphcant  was, 
apparently,  unable  to  comply  with  29 
CFR  1926.550(g)(3)(ii)(C)  by  the  October 
3. 1988  effective  date  because  the 
pertinent  equipment  was  not  yet 
available.  It  further  appears  that  the 
applicant  is  taking  and  will  take  all 
necessary  steps  to  obtain  the  required 


anti-two-blocking  devices  and,  in  the 
interim,  will  take  all  available  steps  to 
safeguard  employees  and  to  comply 
with  §  1926.550(g).  Thus,  based  on  the 
evidence.  OSHA  has  decided  that  the 
Union  Carbide  Seadrift  Plant,  located 
near  Victoria.  Texas,  warrants  relief 
from  the  requirements  of  29  CFR 
1926.550(gl(3)(ii)(C)  in  the  form  of  an 
interim  order  as  authorized  under  29 
CFR  1905.10(c)  of  the  temporary 
variance  procedures. 

Therefore,  pursuant  to  the  authority  in 
section  6(b)(6)(A)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  29  CFR 
1905.10(c),  and  the  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736)  OSHA  has 
ordered  that  the  Union  Carbide  Seadrift 
Plant  be  granted  an  interim  order 
(effective  on  October  28, 1988,  the  date 
of  the  letter)  with  which  the  applicant 
will  comply  instead  of  complying  with 
the  requirements  in  29  CFR 
1926.550(g)(3)(ii)(C). 

The  conditions  and  terms  of  the 
interim  order  are  enumerated  below: 

1.  One  employee  in  the  personnel 
platform  and  one  employee  at  ground 
level  shall  be  equipped  with  portable 
VM  radios  tuned  to  the  FM  frequency  in 
the  crane  cab.  These  employees  shall 
monitor  the  hoist  to  determine  if  the 
personnel  platform  is  getting  too  close  to 
the  boom  and  take  necessary  action, 
such  as  warning  the  operator,  to  ensure 
that  the  personnel  platform  does  not 
contact  the  boom. 

2.  When  communication  stops,  is 
interrupted  or  fails,  the  hoisting 
operation  shall  be  terminated  until 
communication  is  restored  and  safe 
movement  is  ensured. 

3.  The  employee  on  the  personnel 
platform  and  at  the  ground  level 
monitoring  the  crane-hoisted  personnel 
platform  shall  be  competent  persons  as 
defined  in  29  CFR  1926.32(f). 

4.  The  crane  operator  shall  maintain 
visual  contact  with  the  personnel 
platform  whenever  possible.  Where  it  is 
not  possible  to  see  the  personnel 
platform  itself,  the  operator  shall  ensure 
that  the  crane  is  positioned  so  that  the 
operator  can  see  enough  of  the  hoist  line 
to  ensure  that  the  minimum  distance 
between  the  boom  and  the  platform  is 
being  maintained. 

5.  The  applicant  shall  prescribe  a 
minimum  distance  that  the  operator 
shall  maintain  between  the  two  blocks 
to  prevent  two-blocking.  This  distance 
will  incorporate  a  safety  margin  and  will 
also  be  sufficient  to  ensure,  taking  into 
account  the  dimensions  of  the  personnel 
platform  and  the  angle  of  the  boom,  that 
the  personnel  platform  does  not  contact 
the  boom. 

6.  The  applicant  shall  ensure  that 
vertical  line  speeds  do  not  exceed  75 


feet  per  minute  during  the  hoisting  of  the 
personnel  platform. 

7.  The  applicant  shall  train  its  crane 
operators  to  determine  accurately  that 
the  line  speed  is  no  greater  than  75  feet 
per  minute  and  to  determine  how  much 
line  must  remain  between  the  boom  and 
the  personnel  platform  to  ensure  that 
two-blocking  will  not  occur. 

8.  The  applicant  shall  comply  with  all 
provisions  of  this  order  and  with  all 
applicable  requirements  of  29  CFR  Part 
1910  and  29  CFR  Part  1926  except  to  the 
extent  that  it  has  been  expressly  granted 
relief  from  those  requirements. 

9.  The  applicant  shall  permit  OSHA  to 
inspect  its  personnel  platform  hoisting 
operations  during  normal  business  hours 
or  upon  appropriate  notice  at  any  time 
in  connection  with  any  aspect  of  this 
order. 

10.  The  applicant  shall  give  notice  to 
affected  employees  of  the  terms  of  this 
order  by  the  same  means  required  to  be 
used  to  inform  them  of  the  application 
for  temporary  variance  and  interim 
(jrder. 

The  Assistant  Secretary  may  revoke 
this  order  at  any  time,  without  prior 
notice  whenever  the  applicant  does  not 
comply  with  any  requirements  of  the 
order  or  relevant  standards,  or  if  other 
information  indicates  that  revocation  of 
the  interim  order  is  warranted.  Unless 
revoked,  the  interim  order  will  remain  in 
effect  until  December  31. 1988. 

Signed  a!  Washington.  DC  this  21st  day  of 
November  1988. 

John  A.  Pendergrass, 

Assisfcinl  Secretary  of  Labor 

[FR  Doc.  88-27284  Filed  11-25-88;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  88-981 

NASA  Advisory  Council  (NAC).  Space 
Station  Advisory  Committee  (SSAC); 
Meeting 

A<;ciicy:  National  Aeronautics  and 
Space  Administration.  ' 

Action:  Notice  of  meeting. 

Summar}':  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
N.^SA  Advisory  Council,  Space  Station 
Advisor>'  Committee. 

Date  and  Time:  December  13, 1988. 
8:30  a.m.  to  5  p.m.  and  December  14, 
1988,  8:30  a.m.  to  3  p.m. 


Address:  Capital  Gallery  Building,  600 
Maryland  Avenue  SW..  Suite  204, 
Washington.  DC  20024. 

For  Further  Information  Contact: 
Dr.  W.P.  Raney,  Code  S,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/453-^165. 

Supplementary  Information:  The 
Space  Station  Advisory  Committee 
(SSAC)  is  a  standing  committee  of  the 
NASA  Advisory  Council,  which  advises 
senior  management  on  all  Agency 
activities.  The  SSAC  is  an 
interdisciplinary'  group  charged  to 
advise  Agency  management  on  the 
development,  operation,  and  utilization 
of  the  Space  Station.  The  committee  is 
charied  by  Mr.  Laurence  J.  Adams  and  is 
composed  of  20  members  including 
individuals  who  also  ser\'e  on  other 
NASA  advisory  committees.  This 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room,  (which 
is  approximately  50  persons  including 
team  members  and  other  participants).  It 
is  imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  participants. 

Type  of  Meeting:  Open. 
Agenda: 

December  13. 1988 

8:30  a.m. — Chairman's  Remarks. 

9  a.m. — Over\'iew  and  Update. 

10  a.m.— Program  Office  (SSPO)  Report 

Requirements  Review. 
11:30  a.m. — Special  Topics. 
1  p.m. — Associate  Contractor 
Arrangement  (ACA). 
Headquarters. 
Centers. 
Contractors. 
3:45  p.m. — Safety.  Realiability.  and 

Quality  Assurance. 
4:15  p.m. — Joint  Studies. 
5  p.m. — Adjourn. 

December  14. 1988 

8:30  a.m.— Polar  Platforms. 

Design. 

Use. 
10  a.m. — Panel  Reports  and  Plans. 
1  p.m. — Committee  Discussion. 
3  p.m. — Adjourn. 

Noveml>er  21, 1988. 

Ann  Bradley. 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

\¥R  Doc.  88-27311  Filed  11-25-88  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts.  National  Foundation  on  the  Arts 
and  Humanities. 
ACTION:  Notice. 


SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  ttie  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
December  28, 1988. 

ADDRESSES:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
726  Jackson  Place.  NW..  Room  3002. 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Anne  Cowperthwaite. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  Room 
203, 1100  Pennyslvania  Avenue.  NW.. 
Washington,  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT. 
Anne  Cowperthwaite.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  Room  203. 1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 
SUPPLEMENTARY  INFORMATION: 

The  Endowment  requests  a  review  of 
the  revision  of  a  currently  approved 
collection.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  Opera-Musical  Theater  Program 
Application  Guidelines  for  FY  1990. 

Frequency  of  Collection:  One-time. 

Respondents:  Individuals  or 
households;  State  or  local  governments; 
Non-profit  institutions. 

Use:  Guidelines  instructions  and 
applications  elicit  relevant  information 
from  individual  artists,  non-profit 
organizations  and  state  and  local  arts 
agencies  that  apply  for  funding  under 
specific  program  categories.  This 


information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondents: 
339. 

Average  Burden  Hours  per  Response: 
51. 

Total  Estimated  Burden:  17,168. 
Anne  E.  Cowperthwaite, 
Administrative  Services  Division,  National 
Endownment  for  the  Arts. 
[FR  Doc.  8&-27392  Filed  11-25-88;  8:45  am.) 
BILLING  COOE  7537-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Sut)committee  on 
Mechanical  Components;  Meeting 

The  ACRS  Subcommittee  on 
Mechanical  Components  will  hold  a 
meeting  on  December  12, 1988,  Room  P- 
114.  7920  Norfolk  Avenue.  Bethesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Monday,  December  12, 1988—2:30  pan. 
until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  NRG  staffs  generic  letter 
to  extend  testing  and  surveillance  to  all 
safety-related  MOVs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subconmiittee.  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  identified  below 
as  far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 


Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allocated  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Elpidio  Igne  (telephone  301/492-8192) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  21, 1988. 
Morton  W.  Libaikin, 

Assistant  Executive  Director  for  Project 

Review. 

[FR  Doc.  88-27338  Filed  11-25-88;  8:45  am] 
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[Docket  No.  50-275] 

PacHic  Gas  and  Electric  C04 
Consideration  of  Issuance  of 
Amendment  to  Facility  Opsradng 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determlnstion 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
80.  issued  to  the  Pacific  Gas  and  Electric 
Company  (PG&E  or  the  licensee)  for 
operation  of  the  Diablo  Canyon  Nuclear 
Power  Plant  (DCPP)  Unit  1  located  in 
San  Luis  Obispo  County,  California. 

The  amendment  would  revise  the 
technical  specifications  (TS)  relating  to 
the  required  frequency  interval 
identified  in  TS  4.3.1.1.  Table  4.3-1  for 
performance  of  the  operational  test  for 
the  Unit  1  seismic  trip  actuation  device. 
The  present  surveillance  requirement 
provides  for  the  seismic  trip  actuation 
device  operational  test  to  be  conducted 
semiannually.  The  proposed  change 
would  allow  the  test  to  be  performed  no 
later  than  the  next  refueling  outage 
(currently  targeted  for  October  1989). 

The  proposed  amendment  was 
requested  by  the  licensee's  letter  of 
November  10, 1988. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
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proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  hazard 
considerations  involved  with  the 
proposed  amendment,  focusing  on  the 
three  standards  set  forth  in  10  CFR 
50.92(c)  as  quoted  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated? 

Operated  of  the  seismic  trip  is  not  required 
or  assumed  to  mitigate  the  consequences  of 
any  accident  in  the  FSAR  Update  safety 
analyses.  Further,  increasing  the  surveillance 
interval  of  the  trip  actuating  device 
operational  test  will  not  aHect  the  integrity  of 
the  reactor  protection  system.  The  seismic 
trip  equipment  history  demonstrates  that 
equipment  failures  would  have  resulted  in  the 
seisniic  trip  system  performing  its  intended 
function.  Because  the  current  design  does  not 
permit  reliable  on-line  testing  at  power,  two 
challenges  to  the  reactor  protection  system 
have  occurred  during  testing.  Therefore,  the 
proposed  exemption  change  to  increase  the 
surveillance  interval  of  the  seismic  reactor 
trip  actuating  device  operational  test  until  the 
next  refueling  outage  does  not  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Then  is  no  physical  alteration  to  any  plant 
system,  nor  is  there  a  change  in  the  method 
by  which  any  safety  related  system  performs 
its  funchon.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  VinA  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  change  would  potentially 
reduce  the  niunber  of  reactor  trips  due  to 
surveillance  testing  and.  therefore,  would 
result  in  an  increase  in  plant  safety.  Since  the 
seismic  reactor  trip  is  not  aeaumed  to 
function  for  any  of  the  Chapter  15  FSAR 
Update  accident  analyses,  there  is  no  effect 
on  the  margin  of  safety  as  defined  in  these 
analyses.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  considered  the  proposed 
change  and  agrees  with  the  licensee's 
evaluation  with  respect  to  the  three 
standards. 

On  this  basis,  the  Commission  has 
determined  that  the  requested 
amendment  meets  the  three  standards 
and,  therefore,  has  made  a  proposed 
determination  that  the  amendment 
appUcatioD  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  28, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  or  petition  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed 
before  the  above  date,  the  Commission 
or  an  Atomic  Safety  and  Licensing 
Board,  designated  by  the  Commission  or 
by  the  Chairman  of  the  Atomic  Safety 
and  Licensing  Board  Panel,  will  rule  on 
the  request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Bo«ud  will  issue  a 
notice  of  hearing  or  an  apppropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  f<»  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explaia  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  pariy  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
the  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  cinmmstances  change 
during  die  notice  period  such  diat  faihn% 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
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that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  20555.  by  the  above 
date.  Where  petitions  are  filed  during 
the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
data  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Richard  R.  Locke.  Esq.. 
Pacific  Gas  and  Electric  Company.  P.O. 
Box  7442.  San  Francisco.  California 
94120  and  Bruce  Norton.  Esq..  c/o 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  7442,  San  Francisco,  California 
94120. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  10, 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555.  and  at  the  California 
Polytechnic  State  University  Library. 

Government  Documents  and  Maps 


Department.  San  Luis  Obispo.  California 
93407 

Dated  at  Rockville.  Mar>land  this  21st  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
Hairy  Rood, 

Senior  Project  Manager.  Project  Directorate 
V.  Division  of  Reactor 
Projects — ///,  IV.  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 
[FR.  Doc.  88-27332  Filed  11-25-88;  8:45  am) 
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[Docket  No.  50-446] 

Texas  Utilities  Eiectric  Co.,  et  at., 
Comanche  Peak  Steam  Electric 
Station,  Unit  No.  2;  Order  Extending 
Latest  Construction  Completion  Date 

The  Texas  Utilities  Electric  Company. 
Texas  Municipal  Power  Agency.  Brazos 
Electric  Power  Cooperative.  Inc..  and 
Tex-La  Electric  Cooperative  of  Texas. 
Inc.  (Applicants)  are  holders  of 
Construction  Permit  No.  CPPR-127 
issued  by  the  Atomic  Energy 
Commission  '  on  December  19, 1974  for 
construction  of  the  Comanche  Peak 
Steam  Electric  Station.  Unit  No.  2.  a 
nuclear  facility  utilizing  a  Westinghouse 
Electric  Corporation  nuclear  steam 
supply  system,  at  the  Applicants's  site 
in  Somervell  County.  Texas. 

By  letter  dated  April  29. 1987.  as 
supplemented  on  July  22.  September  9, 
and  December  3, 1987,  and  amended  and 
supplemented  on  June  6. 1988.  the 
Applicants  filed  a  request  for  extension 
of  the  latest  construction  completion 
date  specified  in  Construction  Permit 
No.  CPPR-127  to  August  1. 1992.  The 
Applicants  state  that  an  intensive 
program  of  review  and  reinspection  was 
initiated  in  the  fall  of  1984  to  provide 
evidence  of  the  safe  design  and 
construction  of  Comanche  Peak  Units 
No.  1  and  No.  2.  The  temporary  direction 
of  resources  since  mid-1985  to  activities 
under  that  remedial  program  to  Unit  No. 
1  rather  than  to  Unit  No.  2.  as  well  as 
the  temporary  suspension  of  Unit  No.  2 
construction  for  about  one  year 
beginning  in  April  1988  (which  will 
allow  the  Applicants  time  to  make  a 
more  complete  determination  of  any 
modifications  that  may  be  required  for 
Unit  No.  2  based  upon  the  knowledge 
they  gain  from  the  reinspection  and 
corrective  action  program  applied  to 
Unit  No.  1).  have  caused  delays  which 
have  contributed  to  the  need  for  the 


extension  of  the  latest  construction 
completion  date  for  Unit  No.  2. 

The  remedial  program  was 
undertaken  by  the  Applicants  to 
respond  to  issues  raised  by  the  NRG 
staff,  the  Atomic  Safety  and  Licensing 
Board  (ASLB).  and  other  sources  in  the 
operating  license  proceeding.*  Although 
the  Applicants  temporarily  suspended 
construction  of  Unit  No.  2.  they  must 
maintain  the  construction  permit  in 
effect  since  they  have  not  announced 
termination  of  the  facility.  The 
Applicants  anticipate  that  remedial 
program  activities  related  to  Unit  No.  2 
and  its  preparation  for  operation  will 
not  be  complete  before  August  1. 1992. 

As  discussed  more  fully  in  the  staffs 
related  Evaluation  of  Request  dated 
November  18. 1988.  we  have  concluded 
that  good  cause  has  been  shown  for  the 
delay  and  that  the  requested  extension 
is  for  a  reasonable  period.  We  have 
further  concluded  that  the  requested 
extension  involves  no  significant 
hazards  consideration,  and  therefore,  no 
prior  public  notice  is  required. 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
October  25. 1988  (53  FR  43055).  The  NRC 
staff  has  concluded  that  this  action  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment,  and 
therefore,  no  environmental  impact 
statement  need  be  prepared. 

The  Applicants'  letter  dated  April  29. 

1987.  as  supplemented  on  July  22. 
September  9.  and  December  3. 1987,  and 
amended  and  supplemented  on  June  6, 

1988,  and  the  staffs  letter  and 
evaluation  issued  in  support  of  this 
Order  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555.  and  the  local  public  document 
room  at  Somervell  County  Public 
Library.  Glen  Rose.  Texas  76043. 

It  is  hereby  ordered  that  the  latest 
construction  completion  date  for  CPPR- 
127  be  extended  to  August  1. 1992. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  November  1988. 
James  G.  Partlow, 
Director.  Office  of  Special  Projects. 
(FR  Doc.  88-27333  Filed  11-25-88;  8:45  am] 

BILUNG  CODE  TSM-OI-W 


[Docket  No.  50-445] 

Texas  IMHIiM  ElMtrte  Co^  at  aL, 
Comanch*  Paak  Steam  Electric 
StaMon,  tJntt  No.  1;  Orcter  Extending 
Latest  Construction  Completion  Date 

The  Texas  Utilities  Electric  Company, 
Texas  Municipal  Power  Agency.  Brazos 
Electric  Power  Cooperative.  Inc.,  and 
Tex-La  Electric  Cooperative  of  Texas, 
Inc.  (Applicants]  are  holders  of 
Construction  Permit  Na  CPPR-126 
issued  by  the  Atomic  Energy 
Commission  '  on  December  19, 1974  for 
construction  of  the  Comanche  Peak 
Steam  Electric  Station.  Unit  No.  1.  a 
nuclear  facility  utilizing  a  Westinghouse 
Electric  Corporation  nuclear  steam 
supply  system,  at  the  Applicants'  site  in 
Somervell  County.  Texas. 

By  letter  dated  June  6, 1988,  the 
Applicants  filed  a  request  for  extension 
of  the  latest  constmctiofl  completion 
date  specified  in  Construction  Permit 
No.  CPPR-128  to  August  1. 1991.  The 
Applicants  state  that  an  intensive 
program  of  review  and  reinspection  was 
initiated  in  the  fall  of  1964  to  provide 
evidence  of  the  safe  design  and 
construction  of  Comartcbe  Peak  Units 
No.  1  and  No.  2.  The  remedial  program 
was  undertaken  by  the  Applicants  to 
respond  to  issues  raised  by  the  NRC 
staff,  the  Atomic  Safety  and  Liceiising 
Board  (ASLB),  and  other  sources  in  the 
operating  license  proceeding.  *  The 
Applicants  anticipate  that  remedial 
program  activities  related  to  Unit  No.  1 
and  its  preparation  for  operation  will 
not  be  complete  before  August  1, 1991. 

As  discussed  more  fully  in  the  Staffs 
related  Evaluation  of  Request  dated 
November  18, 1988,  we  have  concluded 
that  good  cause  has  been  shown  for  the 
delay  and  that  the  requested  extension 
is  for  a  reasonable  period.  We  have 
further  concluded  that  the  requested 
extension  involves  no  significant 
hazards  consideration,  and  therefore,  no 
prior  public  notice  is  required. 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
October  25. 198«  (53  FR  43053).  The  NRC 
staff  has  concluded  that  this  action  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment,  and 
therefore,  no  environmental  impact 
statement  need  be  prepared. 


'  Effective  January  20, 197S.  the  Atomic  Energy 
Commission  was  afaiolished  and  its  regulatory 
authority  transferred  to  the  Nuclear  Regulatory 
Commission. 


'  The  CPSES  operating  license  proceeding  was 
dismissed  on  July  13. 1968  by  ASLB  Memorandum 
and  Order  (Dismissing  Proceedings). 


>  Effective  {aimary  20. 1975.  the  Atomic  Eoacsy 
Commission  was  abolished  and  its  regulatory 
authority  trar»fen«d  to  the  NncJear  Regalstory 
Commission 

*  The  CPSES  opermting  Uc«nse  ptocaedtag  waa 
dismissed  on  July  13. 1988  by  ASLB  Memorandum 
and  Order  (Dismissing  Proceedings). 


The  Apphcants'  letter  dated  June  6, 
1988.  and  the  stag's  letter  and 
evaluation  issued  in  support  of  this 
Order  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW^  Washington. 
DC  20555.  and  the  local  pubhc  document 
room  at  Somervell  County  Public 
Library.  Glen  Rose.  Texas  78043. 

It  is  Hereby  Ordered  that  the  latest 
constniction  completion  date  for  CPPR- 
126  be  extended  to  August  1, 1991. 

For  the  Nix;lear  Re^Latory  Commission. 

Dated  at  Rockville,  Maryland,  this  IStb  day 
of  November  1988. 
James  G.  Partlow, 
Director,  Office  of  Special  Projects. 
[FR  Doc.  8a-27334  Filed  11-25-88;  8:45  amj 

BIIXING  CODE  7S9IM)1-M 


OFFICE  OF  PERSONNEL 
IMANAGEMENT 

Excepted  Service;  Schedutes  A,  B  and 
C 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revolted  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VL 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INF0RSMT10N  CONTACT: 

Leesa  Martin.  (202)  632-072a 

SUPPLEMENTARY  RKF0RMAT10N:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  October  25, 1988  (53  FR  206). 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B.  or  C 
between  October  1, 1988,  and  October 
31, 1988,  appear  in  a  listing  below. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  October. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  October. 


SdieduleC 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Director  for  the  Office  of  Commercial 
Space  Programs.  Effective  October  7. 
1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Domestic 
Operations.  Effective  October  7, 1988. 

One  Special  Assistant  to  the  Director 
for  Executive  Programs.  Effective 
October  7. 1968. 

Department  of  Education 

One  Executive  Assistant  to  the 
Deputy  Under  Secretary  for  Planning 
and  Budget.  Effective  October  21, 198a. 

Department  of  Energy 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Environment.  Safety  and 
Health.  Effective  October  14. 1968. 

One  Associate  Director  for  the  Office 
of  Policy.  Planning  and  Analysis. 
Effective  October  19, 1988. 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  October  5. 1988. 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing.  EfTective  October 
25. 1968. 

Department  of  Interior 

One  Confidential  Assistant  to  the 
Director  of  Security  and  Drug 
Enforcement.  Effective  October  2a  1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Policy 
and  Analysis.  Effective  October  28. 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy  Budget  and 
Administration.  Effective  October  28. 
198& 

One  ConRdential  Assistant  to  the 
Assistant  to  the  Secretary  and  E)irector 
for  the  Office  of  Congressional  and 
Legislative  Affairs.  Effective  October  28, 
1988. 

Department  of  Justice 

One  Executive  Assistant  to  the 
Deputy  Commissioner  for  Immigration 
and  Naturalization  Service.  Effective 
October  7, 1988. 

One  Special  Assistant  to  the  Assistant 
Attorney  General  for  Offices.  Boards 
and  Divisions.  Effective  October  12, 
1988. 

One  Confidential  Assistant  to  the 
Assistant  Attorney  General  for  Offices, 
Boards  and  Divisions.  Effective  October 
21, 1988. 

One  Confidential  Assistant  to  the 
Associate  Deputy  Attorney  General  for 
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Offices,  Boards  and  Divisions.  Effective 
October  25, 1988. 

One  Assistant  Director  to  the  Director 
for  the  Office  of  Legal  Policy.  Effective 
October  25. 1988. 

One  Special  Assistant  to  the  Assistant 
Atlorney  General  for  Olfices,  Boards 
and  Divisions.  Effective  October  26, 
1988. 

Two  Confidential  Assistants  to  the 
Attorney  General  for  Offices.  Boards 
and  Divisions.  Effective  October  28. 
1988. 

One  Assistant  to  the  Attorney 
General  for  Offices.  Boards  and 
Divisions.  Effective  October  28, 1988. 

Department  of  Labor 

Two  Senior  Liaison  Officers  to  the 
Assistant  Secretary  for  Congressional 
Affairs.  Effective  October  7, 1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  Affairs. 
Effective  October  7. 1988. 

One  Special  Assistant  to  the  Director 
for  the  Women's  Bureau.  Effective 
October  7. 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
October  11. 1988. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Chief  of 
Staff  for  the  Office  of  the  Secretary. 
Effective  October  7. 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  21. 1988. 

One  Confidential  Assistant  to  the 
Chief  of  Staff  for  the  Office  of  the 
Secretary.  Effective  October  21. 1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  21. 1988. 

One  Staff  Assistant  to  the  Chief  of 
Staff  for  the  Office  of  the  Secretary. 
Effective  October  21, 1988. 

Department  of  the  Treasury 

One  Legislation  Assistant  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  October  26. 1988. 

One  Deputy  Assistant  Secretary  for 
Policy  Review  and  Analysis  to  the 
Assistant  Secretary  for  Policy 
Development.  Effective  October  2a  1988. 

Environmental  Protection  Agency. 

One  Staff  Assistant  to  the  Director  for 
the  Office  of  Community  and 
Intergovernmental  Relations.  Effective 
October  2a  1988. 

Export-Import  Bank  of  the  United  States 

One  Secretary  (Stenography)  to  the 
Senior  Vice  President  for  International 
Lending.  Effective  October  7. 1988. 


One  Administrative  Assistant  to  the 
Director  for  the  Board  of  Di.-ectors. 
Effective  October  11, 1988. 

Federal  Labor  Relations  Authority 

One  Special  Assistant  to  the  General 
Counsel.  Effective  October  28, 1988. 

General  Services  Administration 

One  Director  to  the  Associate 
Administrator  for  the  Office  of  Business 
and  Industry  Affairs.  Effective  October 
5, 1988. 

One  Confidential  Assistant  to  the 
Director  for  the  Office  of  the  Executive 
Secretariat.  Effective  October  28, 1988. 

Interstate  Commerce  Commission 

One  Confidential  Assistant  to  the 
Commissioner.  Effective  October  11, 
1988. 
Office  of  Management  and  Budget 

One  Confidential  Assistant  to  the 
Director.  Effective  October  21, 1988. 
U.S.  Office  of  Personnel  Management 
Constance  Homer, 

Director. 

Authority:  5  U.S.C.  3301,  3302:  E.0. 10555.  3 
CFR  1954-1958  Comp..  P.  218. 
|FR  Doc.  88-27393  Filed  11-25-88;  8:45  amj 

BtLLING  CODE  632S-01-M 


POSTAL  RATE  COMMISSION 

Complaint  of  Third  Class  Mail 
Association;  Notice  and  Order  Setting 
Deadline  for  Intervention  and 
Responses  to  Motion  to  Dismiss 

Issued  November  21. 1988. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Patti  Birge  Tyson,  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom;  W.H. 
'Trey'  LeBlanc,  111. 

(Docket  No.  C89-11 

On  October  17, 1988,  the  Third  Class 
Mail  Association  (TCMA)  filed  a 
complaint  with  the  Commission  under  39 
U.S.C.  3662.  That  complaint  requests 
that  the  Commission  investigate  and 
report  its  findings  as  to  whether  the 
continued  application  of  the  Private 
Express  Statutes  (39  U.S.C.  601  et  seq] 
to  advertising  mail  is  consistent  with  the 
policies  of  the  Postal  Reorganization 
Act.  The  Commission  issued  Order  No. 
804  the  following  day,  setting  a  date  for 
the  Postal  Service's  answer  to  the 
complaint.  That  Order  also  solicited 
intervention  notices  from  interested 
parties  applicable  to  any  proceeding 
that  might  result  from  the  complaint,  but 
did  not  set  a  deadline  for  intervention. 

The  Postal  Service  filed  an  answer  to 
the  TCMA  complaint  on  November  16, 
1988,  denying  its  allegations.  On  that 


date  it  also  filed  a  motion  to  dismiss  the 
complaint  on  the  grounds  that  the 
Commission  has  no  jurisdiction  over  the 
administration  of  the  Private  Express 
Statutes. 

The  Postal  Service's  motion  to  dismiss 
relies,  in  part,  on  Commission  Order  No. 
133,  from  Docket  No.  RM76-4.  The 
Commission  instituted  that  rulemaking 
to  provide  a  more  appropriate  context 
for  evaluating  our  jurisdiction  over  the 
Private  Express  Statutes  than  did 
pending  classification  and  complaint 
proceedings  in  which  that  issue  arose. 
Order  No.  133  states  our  general  policy 
not  to  assert  jurisdiction  over  questions 
concerning  the  application  of  the  Private 
Express  Statutes  unless  such  jurisdiction 
is  ancillary  to  our  express  statutory 
duties. 

Responses  to  the  Postal  Service's 
motion  to  dismiss  the  TCMA  complaint 
will  be  due  on  or  before  December  5, 
1988.  Parties  who  have  not  previously 
filed  a  notice  of  intervention  in  this 
docket  that  satisfied  Rule  20  of  our 
Rules  of  Practice  (39  CFR  3001.20)  must 
do  so  on  or  before  December  5, 1988,  if 
they  wish  to  respond  to  the  Postal 
Service's  motion. 

//  is  Ordered 

1.  Responses  to  the  Motion  to  Dismiss, 
filed  by  the  Postal  Service  in  this  docket 
on  November  16. 1988,  are  due  on  or 
before  December  5, 1988. 

2.  Parties  who  wish  to  respond  to  the 
Postal  Service's  Motion  to  Dismiss,  who 
have  not  previously  filed  a  notice  of 
intervention  in  this  docket,  must  do  so 
on  or  before  December  5, 1988. 

By  the  Commission. 
Cyril  |.  Pittack. 

Acting  Secretary. 

(FR  Doc.  88-27286  Filed  11-25-88;  8:45  amj 

BILUNG  CODE  7715-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26298;  nie  No.  SR-NYSE- 
88-21] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

On  July  28, 1988,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Commission,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 


19b-4  thereunder,*  copies  of  a  proposed 
rule  change  to  adopt  Rule  750A 
governing  option  specialist  performance 
evaluation  and  reallocation  procedures. 
The  new  rule  would  be  implemented  as 
a  pilot  to  run  concurrently  with  the 
existing  pilot  program  for  revised  NYSE 
Rule  103A.' 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
26001,  August  la  1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  31948).  No  comments  were  received 
in  connection  with  the  proposal. 

Currently.  NYSE  option  specialist 
activity  is.  for  the  most  part,  governed 
by  Exchange  rules  designed  for  equity 
specialist  activity  but  made  applicable 
to  option  specialists  by  NYSE  Rule  750. 
The  rule  incorporates  by  reference  a 
variety  of  Exchange  rules  that  regulate 
equity  specialist  conduct  and  tailors  the 
rules  specifically  to  the  options  market. 
Pursuant  to  NYSE  Rule  750,  the 
Exchange  has  proposed  to  adopt  Rule 
750A.  which  would  incorporate  by 
reference  recently  approved  revisions  to 
NYSE  Rule  103A.*  The  proposed  rule 
contains  performance  improvement 
action  procedures,  reallocation 
procedures  and  procedural  safeguards 
largely  identical  to  those  contained  in 
revised  Rule  103A.  As  noted  above, 
however,  revised  Rule  103A  governs 
equity  specialist  performance  evaluation 
and  reallocation  proceedings,  while 
proposed  rule  750A  would  establish 
procedures  for  the  evaluation  of  option 
specialist  performance  and  for  the 
reallocation  of  option  classes  or 
products  for  substandard  option 
specialist  performance. 

Under  the  new  rule,  the  NYSE  Market 
Performance  Committee  ("MPC")  would 
oversee  the  program  and  would  be 
authorized  to  commence  a  performance 
improvement  action  in  the  event  an 
option  specialist's  performance  falls 
below  minimum  performance  standards. 
In  this  connection,  the  proposed  rule 
provides  that  an  option  specialist  would 
be  subject  to  a  performance 
improvement  action  if  the  specialist  unit 
receives  an  overall  score  of  4.00  for  one 
semi-annual  review  period  on  the 
specialist  general  information 
questionnaire  ("Options  SPEQ")  or  a 
grade  below  4.00  in  any  of  the  five 
categories  on  the  Options  SPEQ  for  two 
successive  semi-annual  review  periods.' 


15  U.S.C.  788(l))ll). 


*  17  CFR  240.1 9b-4. 

'  See.  Securities  Exchange  Act  Rel.  No.  25681 
(May  9. 1988)  53  FR  17287. 

*  See.  n.  3.  supra. 

'  In  the  event  the  specialist  unit's  poor 
performunce  is  attributable  to  highly  unusual 


Rule  750A  further  provides  that  the  MPC 
would  initiate  a  performance 
improvement  action  in  the  event  an 
option  specialist  unit  regularly  fails  to 
comply  with  Exchange  rules  and 
standards  governing  option  specialist 
activity.* 

As  is  the  case  under  NYSE  Rule  103A, 
the  performance  improvement  action 
would  conclude  within  the  time  frame 
established  by  the  MPC,  unless  it  has 
been  terminated  earlier  as  a  result  of  the 
monitoring  team's  recommendation.  The 
monitoring  team  would  be  required  to 
render  a  final  report  to  the  MPC,  at 
which  time  the  MPC,  following  a  review 
of  the  team's  report,  would  determine 
whether  the  specialist  unit  has  met  the 
specific  performance  improvement  goals 
contained  in  the  specialist  unit's 
improvement  plan.  Further,  as  provided 
by  the  proposed  rule,  all  units  would  be 
judged  on  the  basis  of  improvement  as 
demonstrated  by  their  success,  or  lack 
thereof,  in  attaining  the  performance 
improvement  goals.  A  MPC 
determination  that  a  specialist  unit 
failed  to  meet  the  established  goals 
would  trigger  reallocation  proceedings, 
except  in  those  cases  in  which  the  MPC 
believes  that,  given  additional  time  (not 
to  exceed  one  quarter)  the  unit  can  be 
reasonably  expected  to  achieve  its 
performance  improvement  goals. 

Reallocation  proceedings  under  Rule 
750A  generally  would  be  similar  to 
reallocation  proceedings  under  revised 
Rule  103A.  Under  Rule  750A.  the  MPC 
would  be  required  to  provide  written 
notice  to  the  specialist  unit  of  the 
reallocation  proceedings  as  well  as  an 
opportunity  to  defend  its  performance.' 
A  determination  that  the  specialist  unit 
failed  to  meet  its  goals  would  lead  to  the 
reallocation  of  its  registered  option 
classes  or  one  or  more  option  products. 
In  identifying  which  class  or  product  to 
reallocate,  the  MPC  would  consider 
performance  areas  in  which  the  unit 


factors  or  extenuating  circumstance  involving 
factors  beyond  the  control  of  the  unit,  however,  the 
MPC  would  not  be  required  to  initiate  a 
performance  improvement  action.  A  determination 
of  highly  unusual  factors  or  extenuating 
circumstances  would  be  made  by  a  majority  vote  of 
the  MPC. 

*  The  Rule  provides  for  monitoring  teams  to  assist 
option  specialist  units  in  developing  performance 
improvement  plans,  which  identify  measures  that 
the  units  can  undertake  to  improve  their 
performance  as  well  as  meet  performance 
improvement  goals  established  by  the  MPC.  Further, 
each  monitoring  team  would  be  allowed  to  submit 
an  interim  report  to  the  MPC  at  any  time  during  the 
performance  improvement  action  that  recommends 
(1)  termination  of  the  performance  improvement 
action  due  to  improvement  in  the  unit's 
performance;  (2)  modification  of  the  unit's 
performance  improvement  plan:  or  (3)  an  allocation 
freeze.  See.  Proposed  Rule  750A(b)  (6). 

'  A  written  record  of  the  proceedings  would  be 
maintained. 


remains  weak  and  would  select  the 
option  classes  or  option  products  most 
associated  with  the  weak  performance 
areas.  In  the  event  the  MPC  is  unable  to 
identify  particular  option  classes  or  one 
or  more  particular  option  products,  the 
MPC  would  be  allowed  to  use  its 
discretion  in  determining  which  classes 
or  products  it  believes  should  be 
reallocated. 

Following  the  MPC's  determination, 
the  specialist  unit  would  be  provided  an 
opportunity  to  persuade  the  MPC  to 
reallocate  other  option  classes  or 
products  and  to  request  the  MPC  to 
consider  revoking  its  registration  in 
other  option  classes  or  products.  The 
MPC  would  then  make  a  final 
determination  as  to  which  specialist 
unit's  option  classes  or  option  products 
would  be  referred  to  the  Allocation 
Committee  for  reallocation." 

Finally,  all  option  specialist  units 
would  be  entitled  to  appeal  a  MPC 
reallocation  decision  to  the  Exchange's 
Board  of  Directors  pursuant  to  Article 
IV.  Section  14  of  the  NYSE  Constitution. 
The  rule  would  also  bar  member 
organizations  associated  directly  or 
indirectly  with  either  a  member  of  the 
MPC  or  any  monitoring  team  from 
applying  to  the  Allocation  Committee 
for  an  option  class  or  product  approved 
for  reallocation. 

After  careful  consideration,  the 
Commission  believes  that  the  NYSE 
proposal  to  adopt  Rule  750A  to  run 
concurrently  with  the  Rule  103A  pilot  is 
reasonable  and  therefore  has 
determined  to  approved  the  proposed 
rule  change.  In  particular,  the 
Commission  believes  that  the  Rule  750A 
pilot  will  enable  the  Exchange  to 
monitor  the  effectiveness  of  the 
performance  standards  and  other 
procedures  contained  in  the  rule.  The 
Commission  further  believes  that  Rule 
750A  will  provide  structure  to  NYSE 
option  specialist  performance 
evaluations  and  reallocations.  In  this 
regard,  we  note  that  the  new  rule 
establishes  specific,  numerical 
standards  of  acceptable  performance  for 
option  specialists  as  well  as  a  more 
general  requirement  of  compliance  with 
applicable  Exchange  rules.  Taken 
together,  the  Commission  believes  that 
these  performance  requirements  should 
provide  option  specialists  with  tangible 


•  The  rule  also  provides  for  the  iniiMtion  of 
reallocation  proceedings  in  any  instance  where  a 
specialist  unit's  performance  in  a  pailicular 
instance  was  so  egregiously  inadequate  as  to  call 
into  question  the  Exchange's  integrity  or  impair  the 
Exchange's  reputation  for  maintaining  an  efficient, 
fair,  and  orderly  market.  See.  proposed  Rule 
750A(f). 
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measures  by  which  the  units  can 
constantly  assess  their  performance. 

Further,  the  new  rule  establishes 
guidelines  for.  among  other  things, 
performance  improvement  actions. 
Option  specialist  units  whose 
performance  is  found  to  be  substandard 
will  be  provided  with  specific 
improvement  goals  developed  by  the 
Exchange  in  view  of  the  unit's 
performance  needs  as  well  as  other 
broader  considerations  such  as  overall 
market  quality  and  order  flow.  Further, 
each  unit  will  be  permitted  to 
participate  in  the  preliminary  stages  of 
the  performance  improvement  action  by 
developing  their  own  plan  for 
performance  improvement.  The 
Commission  believes  that  these 
procedures  should  enable  the  Exchange 
to  oversee  option  specialists 
performance  improvement  efforts  to  the 
greatest  extent  practical,  and  should 
allow  for  joint  Exchange  and  member 
efforts  to  remedy  substandard  specialist 
unit  performance. 

Finally,  the  Commission  believes  that 
the  procedural  protections  contained  in 
Rule  750A  should  ensure  that  specialist 
units  whose  performance  fall  below 
minimum  acceptable  standards  or  units 
whose  option  classes  or  products  are 
subject  to  reallocation  proceedings  will 
be  made  aware  of  pending  performance 
improvement  or  other  remedial  action 
and  ensure  that  they  are  provided  an 
opportunity  to  defend  their  performance. 

While  the  Commission  believes  that 
proposed  Rule  750A  is  reasonable, 
however,  the  Commission  nonetheless 
believes  that  the  Exchange  should 
develop  and  incorporate  into  the  rule 
objective  performance  criteria  in  a 
manner  similar  to  its  Rule  103A  pilot.  In 
the  Commission's  view,  the  combination 
of  objective  and  subjective  performance 
measures  will  improve  the  Exchange's 
ability  to  assess  option  specialist 
performance.  For  the  reasons  discussed 
above,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the  rule 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the  above 
mentioned  proposed  rule  change  be  and 
hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Date:  November  21, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  88-27366  Filed  11-25-88;  8:45  am] 

BILUNO  COOC  MIO-OI-U 


[Release  No.  34-26297;  File  No.  SR-PSE- 
88-25] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Notice  and 
Order  Granting  Accelerated  Approval 
to  a  Proposed  Rule  Change  Relating  to 
Increased  Flexibility  in  Determining 
Position  and  Exercise  Limits 

On  October  31. 1988.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  *  thereunder,  a 
proposed  rule  change  to  amend  PSE 
Rule  VI.  Section  5  to  provide  greater 
flexibility  in  the  establishment  of 
position  and  exercise  limits  for  stock 
options. 

Currently,  position  limits  for 
individual  stock  options  are  determined 
in  accordance  with  a  three-tiered  system 
established  in  April  1985.'  Pursuant  to 
this  system,  an  underlying  stock  which 
meets  specific  standards  governing 
trading  volume  and/or  number  of 
outstanding  shares  will  qualify  the 
overlying  option  for  either  an  8.000. 
5.500.  or  3.000  contract  position  limit. 
Under  current  practices,  the  Exchange 
reviews  the  volume  and  outstanding 
share  information  of  all  underlying 
stocks  every  six  months  (in  January  and 
July)  to  determine  which  contract  limit 
shall  apply  for  the  following  six  months. 
If  an  underlying  stock  meets  the 
requirements  of  a  higher  position  limit, 
the  higher  limit  is  effective  the  first 
business  day  following  the  January  or 
July  review  period. 

The  proposed  rule  change  will  revise 
the  current  review  procedures  such  that 
the  Exchange,  in  its  discretion,  may 
increase  an  option's  position  limit  before 
the  next  six-month  review  date,  if, 
subsequent  to  one  six-month  review  but 
prior  to  the  next  review,  an  increase  in 
the  option's  trading  volume  and/or 
outstanding  shares  would  make  a  stock 
eligible  for  a  higher  position  limit  at  the 
next  review  period.  Nothing  in  the 
proposed  rule  change,  however,  shall 
change  the  current  six-month  review 
process  that  occurs  in  January  and  July. 
In  this  regard,  even  if  an  option  becomes 


eligible  for  a  higher  position  limit 
between  review  periods,  all  subsequent 
calculations  of  that  option's  trading 
volume  and/or  outstanding  shares  for 
position  limit  purposes  will  continue  to 
be  based  upon  the  six-month  period 
immediately  preceding  the  January  or 
July  review  period,  whichever  is 
appropriate.  The  proposed  rule  change 
also  does  not  alter  the  existing  position 
limit  criteria  relating  to  outstanding 
shares  and/or  trading  volume.* 
The  Exchange  states  that  the 
proposed  rule  change  is  designed  to 
provide  liquidity  to  certain  options 
without  increasing  the  potential  for 
market  manipulation.  The  Exchange 
notes  that  frequently  an  underlying 
stock  meets  or  surpasses  the  eligibility 
requirements  for  a  higher  position  limit 
prior  to  the  next  six-month  review.  The 
Exchange  notes  further  that,  under 
current  rules,  an  option  that  qualifies  for 
a  higher  position  limit  before  the  next 
review  period  remains  at  the  lower  limit 
until  the  next  semi-annual  review  is 
conducted.  The  Exchange  suggests  that 
limiting  an  option  which  is  qualified  for 
a  higher  position  limit  to  the  lower  limit 
can  discourage  market  participation  by 
institutions  and  other  market 
participants  with  substantial  hedging 
needs. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  in  particular  the 
requirements  of  Section  6  and  the  Rules 
and  Regulations  thereunder.  More 
specifically,  the  Commission  believes 
that  the  proposed  rule  change  will  help 
provide  additional  liquidity  to  certain 
options  by  increasing  institutional  and 
individual  investor  participation  in  the 
trading  of  those  options  without  altering 
the  existing  position  limit  criteria.  In 
addition,  because  options  can  be  used  to 
hedge  existing  stock  portfolios,  the 
Commission  believes  that  acceleration 
of  the  date  upon  which  a  qualified 
option's  increased  position  limit  takes 
effect  will  provide  investors  with  a 
useful  tool  to  hedge  more  effectively 
underlying  stock  positions. 

The  Commission  believes  further  that 
any  increase  in  an  option's  position  limit 
before  a  semi-annual  review  period  will 
not  result  in  investor  confusion.  The 
Exchange  specifically  has  indicated  that 
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*  For  example,  under  current  PSE  rules,  if  during 
the  first  two  months  after  a  six-month  review  a 
stock  with  an  options  position  limit  of  5,.S00 
contracts  trades  40.000.000  shares,  the  position  limit 
would  remain  at  5.500  contracts  even  though  the 
option  would  qualify  for  an  8.000  contract  limit  at 
the  next  six.<nonth  review.  The  Exchange's 
proposed  rule  change  would  allow  the  Exchange,  at 
its  discretion,  to  raise  the  limit  to  8.000  contracts 
after  the  stock  had  reached  the  requirements  for  an 
8.000  contract  limit. 


it  will  provide  its  member  firms  with 
adequate  notice  of  any  increase  so  as  to 
ensure  the  investment  community  is 
aware  in  advance  of  the  changed 
position  limit.* 

Finally,  the  Commission  beUeves  that 
the  proposed  rule  change,  along  with  the 
recently  approved  two-year  pilot 
program  permitting  a  position  limit 
exemption  for  up  to  twice  the  existing 
position  limit  where  equity  option 
positions  are  hedged  on  a  one-for-one 
basis  with  underlying  stock. ^  will  assist 
specialists  and  market  makers  in 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register 
because  the  Commission  recently 
approved  substantially  identical 
proposals  to  provide  greater  flexibility 
in  determining  position  limits  for  stock 
options  submitted  by  the  American 
Stock  Exchange.  Inc.,  the  Philadelphia 
Stock  Exchange,  Inc.,  and  the  Chicago 
Board  Options  Exchange,  Inc.^  In 
addition,  because  the  current  position 
limit  criteria  for  equity  options  have  not 
changed,  the  Commission  does  not 
believe  that  the  proposed  rule  change 
raises  any  additional  market  disruption 
or  manipulation  concerns. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 


*  In  this  regard,  the  Commission  expects  that  the 
Exchange  will  exercise  judgment  in  determining 
whether  to  raise  an  option's  hmit  so  that  six-month 
review  will  remain  as  the  review  period  (or  the 
overwhelming  maionty  of  opti<ms.  For  example.  It 
would  be  more  consistent  with  the  Exchange's 
discretion  under  the  proposed  rule  for  it  to  raise  the 
limit  for  an  option  writh  a  5.S00  limit  if  the 
underlying  stock  reaches  the  40,000X100  share 
trading  threshold  two  months  before  a  six-month 
review  than  if  it  reached  it  one  week  before  a  six- 
month  review. 

*See  Sec»ritie«  Exchange  Act  Rdeaae  No.  ZS73S 
(May  24.  IWS).  53  FR  202m. 

''See  Securities  Exchange  Act  Reteaae  Noa.  28092 
(September  19. 1988).  53  FR  37073:  26228  (October 
31. 1988). 


Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  the  exchange's  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
exchange.  All  submissions  should  refer 
to  the  file  number  in  the  caption  above 
and  should  be  submitted  by  December 
20. 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-27367  Filed  11-25-88;  8:45  am] 

WIUNG  CODE  S010-01-M 


[Rei.  No.  IC-16646;  (811-5442)] 

Ttie  Guardian  Generation  Series  Trust; 
Notice  of  Application 

November  21, 1988. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for  De- 
Registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  The  Guardian  Generation 
Series  Trust. 

Relevant  1940  Act  Sectian:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
requests  an  order  under  section  8(f) 
declaring  that  it  has  ceased  to  be  an 
investment  company. 

Filing  Dates:  The  application  was 
filed  on  October  21. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  13, 1988.  Request  a  hearing  in 
writing,  giving  the  natiue  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549; 


•  15  U.S.C.  788(b)(2)  (1982). 

*  17  CFR  200JO-3(a)(12]  (1968). 


Applicant.  201  Park  Avenue  South.  New 
York.  NY  10003. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Banks.  Staff  Attorney.  (202) 
272-2190,  or  Brion  R.  Thompson.  Branch 
Chief,  (202)  272-3016  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMEKTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier.  (BOO)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Apphcant  registered  under  the  1940 
Act  as  an  open-end.  diversified, 
management  investment  company  on 
December  31, 1987.  Applicant  did  not 
register  any  securities  under  the 
Securities  Act  of  1933  and  never 
commenced  a  public  offering  of  any  of 
its  shares. 

2.  Applicant  is  in  the  process  of 
terminating  its  existence  as  a 
Massachusetts  Business  Trust. 

3.  Applicant  has  not  distributed  or 
transferred  any  assets  in  connection 
with  the  winding-up  of  its  affairs,  and 
does  not  have  any  outstanding  debts  or 
other  liabilities. 

4.  Applicant  is  not  a  party  to  any 
current  or  pending  litigation  or 
administrative  proceedings,  and  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  to 
effectuate  the  winding-up  of  its  business 
and  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-27302  PUed  11-25-88:  8:45  am] 

BILUNO  COOC  WM-OI-II 


[ReL  No.  IC- 16647;  812-71191 

Application  for  Exemption;  Chemical 
MIortsage  Acceptance  Corporation 

November  21, 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act "). 

Applicant:  Chemical  Mortgage 
Acceptance  Corporation. 

Relevant  1940  Act  Section:  Exemption 
requested  under  Section  6(c)  fom  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  from  all 
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provisions  of  the  1940  Act  in  connection 
with  its  proposed  issuance  and  sale  of 
coUaterahzed  mortgage  obligations  and 
residual  interest  certificates. 

Filing  Date:  The  application  was  filed 
on  September  13, 1988,  and  amendments 
to  the  application  were  filed  on 
November  4, 10  and  18. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  14, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Chemical  Mortgage  Acceptance 
Corporation,  277  Park  Avenue,  New 
York,  New  York  10172. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

R.  Hallock,  Jr.,  Special  Counsel,  at  (202) 
272-3030,  Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copies  who  can  be 
contacted  at  (800)  258-4300). 

Applicant'8  Representations 

1.  The  Applicant,  a  Delaware 
corporation,  is  a  wholly-owned,  limited- 
purpose  subsidiary  of  Chemical 
Acceptance  Corporation,  and  an  indirect 
wholly-owned  subsidiary  of  Chemical 
Banking  Corporation.  The  Applicant 
was  organized  to  facilitate  the  financing 
of  mortgage  loans  through  the  issuance 
of  one  or  more  series  (each,  a  "Series") 
of  bonds  ("Bonds"),  secured  primarily 
by  Mortgage  Certificates  (as  defined  in 
paragraph  4  below),  and  will  perform 
certain  related  activities.  The  only 
Bonds  which  are  the  subject  of  the 
application  are  Bonds  issued  by  the 
Applicant. 

2.  The  Applicant  seeks  exemptive 
relief  to  permit  it  to  issue  one  or  more 
Series  of  Bonds  and  invest  in  certain 
Mortgage  Certificates  which  will  be 
used  to  collateralize  such  Bonds,  and  to 
permit  it  to  sell  its  right  to  receive  funds 
released  by  the  Trustee  from  the  lien  of 


the  Indenture  (each  as  defined  in 
paragraph  3  below)  in  the  form  of 
residual  interest  certificates  ("Residual 
Interest  Certificates"). 

3.  The  Applicant  will  issue  one  or 
more  Series  of  Bonds  under  the  terms  of 
an  indenture  (the  "Indenture")  between 
the  Applicant  and  the  trustee  (the 
"Trustee"),  as  supplemented  by  one  or 
more  series  supplements.  The  Indenture 
will  be  qualified  under  the  Trust 
Indenture  Act  of  1939  unless  an 
appropriate  exemption  is  available. 

4.  The  Applicant  will  issue  and  sell 
Bonds  in  Series  secured  primarily  by 
Mortgage  Certificates.  The  "Mortgage 
Certificates"  collateralizing  the  Bonds 
will  be  limited  to  fully  modified  pass- 
through  mortgage-backed  certificates 
guaranteed  by  the  Government  National 
Mortgage  Association  ("GNMA 
Certificates"),  Guaranteed  Mortgage 
Pass-Through  Securities  issued  by  the 
Federal  National  Mortgage  Association 
("FNMA  Certificates")  and  Mortgage 
Participation  Certificates  issued  by  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC  Certificates").  All 
or  a  portion  of  the  Mortgage  Certificates 
securing  a  Series  of  Bonds  may  be 
"Partial  Pool"  Mortgage  Certificates, 
Each  Series  of  Bonds  may  also  be 
secured  by  certain  funds  and  accounts 
including  collateral  proceeds  accounts, 
reserve  funds,  reinvestment  agreements 
and  by  other  funds  and  accounts 
described  in  the  series  supplement  (any 
or  all  of  the  foregoing,  together  with  the 
Mortgage  Certificates,  the  "Collateral"). 

5.  Each  Series  of  Bonds  will  consist  of 
one  or  more  classes,  which  may  include 
one  or  more  classes  of  current  interest 
Bonds,  compound  Bonds,  zero  coupon 
Bonds,  planned  amortization  Bonds  or 
floating  interest  rate  Bonds  on  which  the 
rate  of  interest  is  adjusted  periodically 
according  to  a  fixed  index  set  forth  in 
the  prospectus  supplement  or  series 
supplement. 

6.  The  Mortgage  Certificates  securing 
each  Series  of  Bonds,  together  with  any 
reinvestment  income  theron  and  any 
applicable  funds,  will  be  sufficient  to 
pay  all  interest  due  on  the  Bonds  and  to 
retire  each  class  of  Bonds  by  its  stated 
maturity.  The  outstanding  "collateral 
value"  (calculated  in  accordance  with 
the  Indenture)  at  the  time  of  issuance  of 
the  Bonds  and  following  each  payment 
date  will  be  equal  to  or  be  greater  than 
the  outstanding  principal  balance  of  the 
Bonds.  The  Mortgage  Certificates  will  be 
assigned  to  the  Trustee  and  will  be 
subject  to  the  lien  of  the  related 
Indenture. 

7.  In  addition  to  the  issuance  and  sale 
of  the  Bonds,  the  Applicant  may  sell 
some  or  all  of  the  Residual  Interest 
Certificates  to  certain  institutional  and 


non-institutional  investors,  as  described 
more  fully  under  Condition  C.(2)  below. 

8.  There  will  not  be  a  conflict  of 
interest  between  the  holders  of  the 
Bonds  (the  "Bondholders")  and  the 
owners  of  the  Residual  Interest 
Certificates  because:  (a)  The  Mortgage 
Certificates  will  not  be  speculative  in 
nature:  (b)  the  Bonds  will  be  issued  only 
if  an  independent  nationally  recognized 
statistical  rating  agency  has  rated  such 
Bonds  in  one  of  the  two  highest  rating 
categories;  and  (c)  the  Trustee  will 
retain  a  first  priority  perfected  security 
interest  on  behalf  of  the  Bondholders  in 
the  Collateral,  all  income  distributions 
thereon  and  all  proceeds  from  a 
conversion,  voluntary  or  involuntarj',  of 
any  such  Collateral,  subject  only,  in  the 
event  of  a  default  undei  the  Indenture, 
to  the  Trustee's  own  limited  prior  lien,  if 
any.  to  the  extent  of  its  unpaid  fees  and 
expenses. 

9.  Neither  the  Applicant,  the  holders 
of  the  Residual  Interest  Certificates,  nor 
the  Trustee  will  be  able  to  impair  the 
security  afforded  by  the  Mortgage 
Certificates  because,  without  the 
consent  of  each  affected  Bondholder, 
neither  the  Applicant,  the  holders  of  the 
Residual  Interest  Certificates,  nor  the 
Trustee  will  be  able  to:  (a)  Change  the 
stated  maturity  on  any  Bond;  (b)  reduce 
the  principal  or  rate  of  interest  (or  the 
manner  of  determining  the  rate  of 
interest  on  floating  interest  rate  bonds) 
on  any  Bond:  (c)  change  the  priority  of 
repayment  on  any  class  of  any  Series  of 
Bonds:  (d)  impair  or  adversely  affect  the 
Mortgage  Certificates  securing  a  Series 
of  Bonds;  (e)  permit  the  creation  of  a  lien 
ranking  prior  to  or  on  parity  with  the 
lien  of  the  related  Indenture  with 
respect  to  the  Mortgage  Certificates:  or 
(f)  otherwise  deprive  the  Bondholders  of 
the  security  afforded  by  the  lien  of  the 
related  Indenture. 

10.  The  sale  of  the  Residual  Interest 
Certificates  will  not  alter  the  payment  of 
cash  flows  under  an  Indenture,  including 
the  amounts  to  be  deposited  in  the 
collateral  proceeds  account  or  any 
reserve  fund.  The  aggregate  interest  in 
the  Collateral  which  is  available  to  the 
holders  of  the  Residual  Interest 
Certificates  will  be  far  less  than 
payments  to  Bondholders. 

11.  An  election  by  the  Applicant  to 
treat  the  arrangement  by  which  the 
Collateral  secures  a  Series  of  Bonds  as  a 
"real  estate  mortgage  investment 
conduit"  ("REMIC")  under  the  Internal 
Revenue  Code  of  1986.  as  amended,  will 
have  no  significant  effect  on  the  level  of 
expenses  that  would  be  incurred  by 
such  REMIC.  See  Condition  D.  below. 


Applicant's  Legal  Conclusions 

The  relief  requested  is  necessary  and 
appropriate  in  the  public  interest 
because  the  Applicant  is  not  the  type  of 
entity  to  which  the  provisions  of  the 
1940  Act  were  intended  to  be  applied, 
the  safeguards  afforded  to  Bondholders 
fully  protect  investors,  the  owners  of 
Residual  Interest  Certificates  will  be 
sophisticated  in  the  area  of  mortgages 
and  mortgage-backed  assets  and  limited 
in  number,  and  the  proposed  activities 
will  promote  the  public  interest  by 
facilitating  the  financing  of  housing  by 
supplying  capital  for  reinvestment  in  the 
real  estate  and  mortgage  markets. 

Conditions  to  Order 

The  Application  agrees  that  the 
requested  order  may  be  expressly 
conditioned  upon  the  following: 

A.  Conditions  Relating  to  the  Collateral 

(1)  The  Bonds  of  each  Series  will  be 
registered  under  the  Securities  Act  of 
1933  ("1933  Act"),  unless  offered  in  a 
transaction  exempt  from  registration 
either  under  section  4(2)  of  the  1933  Act 
or  because  such  Series  of  Bonds  will 
come  to  rest  outside  the  United  States, 
provided  that  the  Bonds  are  offered  and 
sold  outside  the  United  States  or  to  non- 
United  States  persons  in  reliance  upon 
an  opinion  of  United  States  counsel  that 
registration  is  not  required.  No  single 
offering  of  Bonds  both  within  and 
outside  the  United  States  will  be  made 
without  registration  of  all  such  Bonds 
under  the  1933  Act  without  first 
obtaining  a  no-action  letter  under  the 
1933  Act  permitting  such  offering  or 
otherwise  complying  with  the  applicable 
standards  then  governing  such  offerings. 
In  all  such  cases,  the  Applicant  will 
adopt  agreements  and  procedures 
reasonably  designed  to  prevent  such 
Bonds  from  being  offered  or  sold  in  the 
United  States  or  to  United  States 
persons  (except  as  United  States 
counsel  may  then  advise  is  permissible). 
Disclosure  provided  to  purchasers 
located  outside  the  United  States  will  be 
substantially  the  same  as  that  provided 
to  United  States  investors  in  United 
States  offerings. 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  The  primary 
collateral  directly  securing  the  Bonds 
will  be  limited  to  GNMA,  FNMA  and 
FHLMC  Certificates. 

(3)  If  new  Mortgage  Certificates  are 
substituted,  the  substitute  mortgage 
certificates  must:  (i)  Be  of  equal  or  better 
quality  than  the  Mortgage  Certificates 
replaced;  (ii)  have  similar  payment 
terms  and  cash  flows  to  the  Mortgage 


Certificates  replaced;  (iii)  be  insured  or 
guaranteed  at  least  to  the  same  extent 
as  the  Mortgage  Certificates  replaced; 
and  (iv)  meet  the  criteria  set  forth  in 
Conditions  A.  (2)  and  (4).  New  Mortgage 
Certificates  may  not  be  substituted  for 
more  than  40%  of  the  aggregate  face 
amount  of  the  Mortgage  Certificates 
initially  pledged.  In  no  event  may  any 
new  Mortgage  Certificates  be 
substituted  for  any  substitute  Mortgage 
Certificates. 

(4)  All  of  the  Mortgage  Certificates, 
funds,  accounts  or  other  collateral 
securing  a  Series  of  Bonds  will  be  held 
by  the  Trustee  or  on  behalf  of  the 
Trustee  by  an  independent  custodian. 
The  Trustee  or  the  custodian  may  not  be 
an  affiliate  (as  the  term  "affiliate"  is 
defined  in  Rule  405  under  the  1933  Act, 
17  CFR  230.405)  of  the  Applicant  or  any 
owner  of  a  Residual  Interest  Certificate. 
The  Trustee  will  retain  a  first  priority 
perfected  security  or  lien  interest  in  and 
to  all  collateral  securing  such  Bonds. 

(5)  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiHated  with  the  Applicant 
or  any  owner  of  a  Residual  Interest 
Certificate.  The  Bonds  will  not  be 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

(6)  No  less  often  than  annually,  an 
independent  pubUc  accountant  will 
audit  the  books  and  records  of  the 
Applicant  and  will  report  on  whether 
the  anticipated  payments  of  principal 
and  interest  on  the  collateral  continue  to 
be  adequate  to  pay  the  principal  and 
interest  on  the  Bonds  in  accordance 
with  their  terms.  Upon  completion, 
copies  of  the  auditor's  reports  will  be 
provided  to  the  Trustee. 

B.  Conditions  Relating  to  Floating 
Interest  Rate  Bonds 

(1)  Each  class  of  floating  interest  rate 
Bonds  will  have  a  set  maximum  interest 
rale  (an  interest  rate  cap)  or  a  minimum 
interest  rate  (with  respect  to  adjustable 
rate  Bonds  which  vary  inversely  with  an 
index). 

(2)  At  the  time  of  the  assignment  and 
pledge  of  the  Mortgage  Certificates  to 
the  Trustee,  as  well  as  during  the  life  of 
the  Bonds,  the  scheduled  payments  of 
principal  and  interest  to  be  received  by 
the  Trustee  on  the  Mortgage  Certificates 
plus  any  reinvestment  income  thereon, 
and  funds,  if  any,  pledged  to  secure  the 
Bonds  will  be  sufficient  to  make  all 
payments  of  principal  and  interest  on 
the  Bonds  then  outstanding.  The 
Mortgage  Certificates  will  be  paid  down 
as  the  mortgages  underlying  the 
Mortgage  Certificates  are  repaid,  but 


subject  to  the  Applicant's  limited  right 
to  substitute  collateral  as  set  forth  in 
Condition  A^S)  above,  will  not  be 
released  from  the  lien  of  the  Indenture 
prior  to  the  payment  of  the  Bonds. 

C.  Conditions  Relating  to  the  Sale  of  the 
Residual  Interest  Certificates 

(1)  Notwithstanding  the  sale  of 
Residual  Interest  Certificates,  all  of  the 
outstanding  capital  stock  of  the 
Applicant  will  continue  to  be  owned  by 
Chemical  Acceptance  Corporation  or  an 
affiliate  thereof.  The  Applicant  will  not 
issue  any  other  capital  stock,  except  to 
Chemical  Acceptance  Corporation  or  an 
affiliate  thereof. 

(2)  A  Residual  Interest  Certificate  will 
be  offered  and  sold  only  to  (i) 
institutions  or  (ii)  not  more  than  IS  non- 
institutions  which  are  "accredited 
investors"  as  defined  in  Rule  501(a)  of 
the  1933  Act.  Institutional  purchasers  of 
Residual  Interest  Certificates  will  be 
limited  to  mortgage  lenders,  thrift 
institutions,  commercial  and  investment 
banks,  savings  and  loan  associations, 
pension  funds,  employee  benefit  plans, 
insurance  companies,  mutual  funds,  real 
estate  investment  trusts,  master  limited 
partnerships  or  other  similar 
institutional  investors.  Institutional 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters  as  to  be  able  to  evaluate  the 
risks  of  purchasing  Residual  Interest 
Certificates  and  understand  the 
volatility  of  interest  rate  fluctuations  as 
they  affect  the  value  of  mortgages, 
mortgage-related  securities  and  residual 
interests  therein.  Non-institutional 
accredited  investors  will  be  limited  to 
not  more  than  15,  be  required  to 
purchase  at  least  $200,000  of  such 
Residual  Interest  Certificates  and  will 
have  a  net  worth  at  the  time  of  purchase 
that  exceeds  $1,000,000  (exclusive  of 
their  primary  residence).  Non- 
institutional  accredited  investors  will 
have  such  knowledge  and  experience  in 
financial  and  business  matters, 
specifically  in  the  field  of  mortgage- 
related  securities,  as  to  be  able  to 
evaluate  the  risk  of  purchasing  a 
Residual  Interest  Certificate  and  will 
have  direct  personal  and  significant 
experience  in  making  investments  in 
mortgage-related  securities. 

(3)  Each  sale  of  Residual  Interest 
Certificates  will  qualify  as  a  transaction 
not  involving  any  public  offering  within 
the  meaning  of  the  1933  Act 

(4)  The  Indenture  will  prohibit  the 
transfer  of  any  such  Residual  Interest 
Certificates  if  there  would  be  more  than 
100  holders  of  Residual  Interest 
Certificates  in  a  Series  of  Bonds  as  a 
result  of  such  transfer. 
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(5)  In  connection  with  each  sale  of 
Residual  Interest  Certificates  each 
purchaser  thereof  will  be  required  to 
represent  that  it  is  purchasing  for 
investment  and  not  for  distribution  and 
that  it  will  hold  such  Residual  Interest 
Certificates  in  its  own  name  and  not  as 
nominee  for  undisclosed  investors. 

(6)  In  connection  with  each  sale  of 
Residual  Interest  Certificates,  each 
purchaser  thereof  will  be  required  to 
represent  that  it  is  not  affiliated  with  the 
Trustee. 

(7)  If  the  sale  of  Residual  Interest 
Certificates  results  in  the  transfer  of 
control  (as  the  term  "control"  is  defined 
in  Rule  405  under  the  1933  Act)  of  any 
REMIC  where  Applicant  has  elected  to 
treat  the  arrangement  by  which  the 
Bonds  are  issued  as  a  REMIC.  the 
exemptive  relief  afforded  by  an  order 
granted  on  the  application  would  not 
apply  to  subsequent  Bond  offerings  by 
such  REMIC. 

D.  Condition  Relating  to  REMICs 

The  election  by  the  Applicant  to  treat 
the  arrangement  by  which  the  collateral 
secures  a  Series  of  Bonds  as  a  REMIC 
will  have  no  significant  effect  on  the 
level  of  the  expenses  that  would  be 
incurred  by  the  REMIC.  In  the  event  of 
such  a  REMIC  election,  the  Applicant 
will  provide  for  the  payments  of 
administrative  fees  and  expenses  as  set 
forth  in  the  application  in  a  manner 
satisfactory  to  the  agency  or  agencies 
rating  the  Bonds.  The  Applicant  will 
ensure  that  the  anticipated  level  of  fees 
and  expenses  will  be  adequately 
provided  for  regardless  of  which  method 
or  methods  described  in  the  application 
to  provide  for  the  payment  of  such  fees 
and  expenses  is  selected. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  8&-27368  Filed  11-25-88;  8:45  am| 
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IReL  No.  IC-16649;  812-7170) 

Application  for  Exemption;  MBL 
Growth  Fund,  Inc^  and  MAP- 
Goverment  Fund,  Inc. 

November  21, 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  ("Act"). 

Applicants:  MBL  Growth  Fund,  Inc. 
and  MAP-Govemment  Fund.  Inc. 
("Funds"  or  "Applicants"). 


Relevant  1940  Act  Sections: 
Exemption  requested  under  section  Ofc) 
from  the  provisions  of  section  32(a)(1). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  to  file 
financial  statements  signed  or  certified 
by  an  independept  public  accountant 
selected  at  a  board  of  directors  meeting 
held  within  sixty  days  after  the 
beginning  of  each  Applicant's  respective 
fiscal  year. 

Filing  Date:  The  application  was  filed 
on  November  8, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m..  on 
December  16, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  The  Mutual  Benefit  Life 
Insurance  Company,  520  Broad  Street, 
Newark,  New  Jersey  07102-3184. 
Attention:  Judith  C.  Keilp.  Esq..  with 
copies  to  Freedman,  Levy,  Kroll  & 
Simonds,  Washington  Square,  Suite  825, 
1050  ConnecUcut  Avenue  NW., 
Washington,  DC  20036-5366,  Attention: 
Gary  O.  Cohen,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jeremy  N.  Rubenstein.  Staff  Attorney,  at 
(202)  272-2847,  or  Stephanie  M.  Monaco. 
Special  Counsel,  at  (202)  272-3030 
(Office  of  Investment  Company 
Regulation.  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  The  Funds  are  diversified,  open-end 
management  investment  companies 
registered  under  the  Act  and 
incorporated  under  the  laws  of  the  State 
of  Maryland. 

2.  The  Funds  typically  hold  sequential 
quarterly  meetings  of  their  boards  of 
directors  on  the  same  day.  The 
respective  board  of  directors  of  each 


Fund  selects  independent  public 
accountants  at  its  first  quarterly 
meeting. 

3.  The  corporate  laws  of  Maryland  do 
not  require  the  holding  of  an  annual 
shareholder  meeting,  except  as  required 
under  the  Act.  Therefore,  unless 
shareholder  action  is  required  for  one  of 
the  specified  exceptions,  the  Funds  do 
not  intend  to  hold  annual  meetings  of 
shareholders.  Accordingly,  under  the 
provisions  of  section  32(a)(1),  the  Funds 
would  be  required  to  select  their 
independent  public  accountants  within 
thirty  days  before  or  after  the  beginning 
of  each  Fund's  respective  fiscal  year. 

4.  Each  Fund's  selection  of 
independent  public  accountants  is  based 
on  the  recommendation  of  an  audit 
committee  composed  of  disinterested 
directors  serving  on  the  board  of 
directors  of  each  Fund. 

5.  Presently,  the  same  independent 
public  accountant  serves  both  of  the 
Funds.  It  is  anticipated  that  the  practice 
of  the  Funds  using  the  same 
independent  public  accountant  will  be 
continued. 

6.  The  extension  of  the  thirty-day 
period  under  section  32(a)(1)  to  sixty 
days  would  provide  each  Fund's  audit 
committee  with  the  necessay  time  to 
review  the  accountants'  reports,  and 
would  provide  each  Fund's  board  of 
directors  with  the  necessary  time  to 
review  the  audit  committee's 
recommendations  and  make  an 
informed  decision  regarding  the 
selection  of  independent  public 
accountants  to  be  used  by  the  Fund  for 
the  current  fiscal  year. 

7.  Continuation  of  the  current 
schedule  of  boards  of  directors  meetings 
and  the  selection  of  independent  public 
accountants  during  the  first  quarterly 
meetings  would  be  consistent  with  the 
past  practices  of  the  Funds,  and  would 
be  more  cost  effective  than  requiring 
special  meetings  or  continuing  to  hold 
regular  shareholder  meetings.  The  cost 
savings  will  benefit  the  shareholders. 
Therefore,  the  Funds  are  seeking  an 
order  to  permit  them  to  file  financial 
statements  signed  or  certified  by 
independent  public  accountants  which 
have  been  selected  at  meetings  held 
within  sixty  days  after  the  beginning  of 
their  respective  fiscal  years.  The 
requested  expansion  is  consistent  with 
the  underlying  policies  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-27389  Filed  11-25-88;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  CM-5/1242] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  on  December  8. 1988.  at  9:00 
a.m.  in  Room  1105  of  the  Department  of 
State. 

The  Advisory  Committee  advises  the 
Bureau  of  Public  Ai^airs,  and  in 
particular  the  Office  of  the  Historian, 
concerning  problems  connected  with 
preparation  of  the  documentary  series 
entitled  "Foreign  Relations  of  the  United 
States"  and  other  responsibilities  of  that 
Office. 

In  accordance  with  section  10(d)  of 
the  Advisory  Committee  Act  (I*ub.  L.  92- 
463)  it  has  been  determined  that  certain 
discussions  during  the  meeting  will 
necessarily  involve  consideration  of 
matters  recognized  as  not  subject  to 
public  disclosure  under  5  U.S.C.  552  b 
(c)(1),  and  that  the  public  interest 
requires  that  such  activities  be  withheld 
from  disclosure.  The  meeting  will 
therefore  be  closed  when  such 
discussions  take  place  from  2  p.m.  to  5 
p.m.  on  Thursday,  December  8,  and  all 
day  Friday.  December  9. 

Persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  come 
before  9:00  a.m.  on  December  8  to  the 
Diplomatic  Entrance  of  the  Department 
of  State  at  22nd  and  C  Streets  NW., 
Washington,  DC.  They  will  be  escorted 
to  Room  1105  and  at  the  conclusion  of 
the  open  portion  of  the  meeting  back  to 
the  Diplomatic  Entrance. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian.  Washington,  DC 
20520;  telephone  (202)  663-1122. 
William  Z.  Slany. 
Executive  Secretary. 

[FR  Doc.  88-27288  Filed  11-25-88;  8;45  am) 
NLUNG  CODE  471O-10-M 


Y  OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Canadian  Duty  Remission  Programs 
for  Automotive  Components;  Decision 
Not  To  Initiate  Investigation 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Decision  not  to  initiate  an 

investigation. 

The  United  States  Trade 
Representative  (USTR)  has  determined 


not  to  initiate  an  investigation  at  this 
time  under  section  302  of  the  Trade  Act 
of  1974.  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(19  U.S.C.  2411).  with  respect  to  a 
petition  filed  on  October  4, 1988 
concerning  Canada's  duty  remission 
programs  for  automotive  components. 
The  petitioner  in  this  case,  the  Governor 
of  the  State  of  Michigan,  lacks  standing 
to  file  a  petition  pursuant  to  section 
302(a)(1)  (19  U.S.C.  2412(a)(1))  and  USTR 
regulations  (15  CFR  2006.0(b));  he  is  not 
a  private  party  seeking  government 
action  under  section  301. 

Even  were  standing  not  at  issue  in  this 
matter,  the  Trade  Representative  still 
would  have  determined  not  to  initiate  an 
investigation  at  this  time.  Under  section 
207  of  the  United  States-Canada  Free- 
Trade  Agreement  Implementation  Act  of 
1988.  the  USTR  will  be  required  to 
initiate  a  study  to  determine  whether 
any  of  Canada's  production-based  duty 
remission  programs  for  automotive 
products  is  either  (a)  Inconsistent  with 
the  provisions  of.  or  otherwise  denies 
benefits  to  the  United  States  under,  the 
General  Agreement  on  Tariffs  and 
Trade;  or  (b)  being  implemented 
inconsistently  with  the  obligations 
under  article  1002  of  the  Free-Trade 
Agreement  not  to  expand  the  extent  or 
the  application,  or  to  extend  the 
duration,  of  such  programs.  Section  207. 
which  will  take  effect  upon  entry  into 
force  of  the  Free-Trade  Agreement,  will 
also  require  USTR  to  determine  whether 
to  initiate  a  section  301  investigation 
with  respect  to  these  programs.  The 
Trade  Representative  believes  the 
appropriate  course  is  to  follow  the 
procedures  set  forth  in  section  207  rather 
than  preempt  that  process  by  initiating 
an  investigation  under  section  302(a)  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Roh  (202)  395-3432.  or  William 
Merkin  (202)  395-5663.  Office  of  the  U.S. 
Trade  Representative.  600 17th  Street 
NW..  Washington.  DC  20506. 
EFFECTIVE  DATE:  November  15, 1988. 
A.  Jane  Bradley. 

Chairman.  Section  301  Committee. 
[FR  Doc.  88-27310  Filed  11-25-88:  8:45  am] 

BILLING  CODE  31WM)1-M 


[Docket  No.  301-69] 

Initiation  of  Section  302  Investigation; 
Japanese  Barriers  to  the  Provision  of 
Arctiitectural,  Engineering,  and 
Construction  Services,  and  Related 
Consulting  Services 

agency:  Office  of  the  United  States 
Trade  Representative. 


action:  Notice  of  initiation  of 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended. 

summary:  As  required  by  section  1305 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  L.  No. 
100-418,  the  United  State  Trade 
Representative  is  initiating  an 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended, 
regarding  those  acts,  policies  and 
practices  of  the  Government  of  Japan, 
and  of  entities  owned,  financed,  or 
otherwise  controlled  by  the  Government 
of  Japan,  that  are  barriers  in  Japan  to 
the  offering  or  performance  in  Japan  by 
United  States  persons  of  architectural, 
engineering,  and  construction  services, 
and  related  consulting  services. 

effective  date:  November  21, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  Richardson,  Special  Assistant 
for  Services.  (202)  395-7271,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street  NW..  Washington,  DC,  20506. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  United  States  Trade 
Representative  (USTR)  intends  to 
request  consultations  with  the 
Government  of  Japan  regarding  the 
issues  involved  in  this  investigation,  as 
required  by  section  303(a)  of  trade  Act 
of  1974,  as  amended.  In  preparation  for 
such  consultations,  USTR  will  seek 
information  from  appropriate  private 
sector  advisory  committees,  pursuant  to 
section  304(b)  of  that  Act. 

Any  interested  person  wishing  to 
express  a  view  with  respect  to  the 
issues  raised  in  this  investigation  should 
file  a  comment  by  no  later  than  5:00  p.m. 
on  December  20. 1988.  in  accordance 
with  the  regulations  set  out  at  15  CFR 
2006.8.  Comments  must  be  in  English 
and  provided  in  twenty  copies  to:  A. 
Jane  Bradley.  Chairman,  Section  301 
Committee,  Room  223.  USTR,  600 17th 
Street  NW..  Washington,  DC,  20506. 
A.  Jane  Bradley. 

Chairman,  Section  301  Committee. 
[FR  Doc.  88-27309  Filed  11-25-88;  8:45  am) 
BILLING  CODE  319(MI1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  21. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
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Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 
Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0052 
Form  Number:  ATF  F  5130.9 
Type  of  Review:  Extension 
Title:  Brewer's  Monthly  Report  of 

Operations 
Description:  ATF  F  5130.9  is  a  periodic 
report  detailing  specific  operations 
and  activities  to  account  for  taxable 
commodities  used  in  operating.  For 
this  reason.  ATF  F  5130.9  is  a  method 
of  safeguard  tax  revenue.  ATF  F 
5130.9  shows  taxable  and  nontaxable 
removals,  overages,  shortages  and 
losses  at  breweries.  ATF  is  able  to 
pinpoint  difficulties  at  individual 
breweries  and  take  appropriate  steps 
on  a  timely  basis  to  protect  revenue. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 
Estimated  Number  of  Respondents:  147 
Estimated  burden  Hours  Per  Response: 

1  hour 
Frequency  of  Response:  Monthly 
Estimated  Total  Reporting  Burden:  1,764 
hours 

Clearance  Officer:  Robert  Masarsky. 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue  NW..  Washington, 
DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  88-27292  Filed  11-25-88:  8:45  am) 

BILLING  CODE  4«10-2S-M 


submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 
U.S.  Customs  Service 

OMB  Number  1515-0075 

Form  Number  7512-C.  7512-D 

Type  of  Review:  Revision 

Title:  Transportation  Entry  and  Manifest 

of  Goods 
Description:  Customs  Forms  7512-C  and 
D  are  control  forms  used  by  importers, 
customhouse  brokers,  and  carriers  to 
show  proof  of  delivery  of  merchandise 
entering  the  United  States  and  being 
transported  in-bond  to  another  port  of 
destination  in  the  United  States. 
Respondents:  Businesses  of  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
10,000 

Estimated  Burden  Hours  Per  Response: 
20  seconds 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
11.120  hours 
Clearance  Officer  B.  ].  Simpson  (202) 

566-7529.  U.S.  Customs  Service.  Room 

6426, 1301  Constitution  Avenue.  NW.. 

Washington.  DC  20229. 
OMB  Reviewer  Milo  Sunderhauf 

(202)  395-6880.  Office  of  Management 

and  Budget,  Room  3001,  New  Executive 

Office  Building.  Washington.  DC  20503. 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-27293  Filed  11-25-88:  8:45  am] 

WLUNQ  COOC  4«10-2S-»I 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  21. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.L  96-511.  Copies  of  the 


license  (No.  9836)  for  Jose  A 
Montemayor  e  Hijos,  Inc.,  to  conduct 
Customs  business  was  revoked  by 
action  of  law. 

Dated:  November  15, 1988. 
Victor  G.  Weeren. 

Director.  Office  of  Trade  Operations. 
[FR  Doc.  8a-27340  Filed  11-25-88:  8:45  am] 

BILUNQ  COOE  4B2O-02-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  88-751 

Revocation  of  Corporate  Broker 
License  No.  9836;  Jose  A.  Montemayor 
e  Hijos,  Inc. 

November  15, 1988. 

agency:  U.S.  Customs  Service. 

Treasury. 

ACTION:  General  notice. 


summary:  Notice  is  hereby  given  that  on 
October  26. 1988,  pursuant  to  section 
641(b)(5),  Tariff  Act  of  1930.  as  amended 
(19  U.S.C.  1641(b)(5)).  the  corporate 


UNITED  STATES  INFORMATION 
AGENCY 

Radio  Engineeing  Advisory 
Committee;  Meeting 

The  Radio  Engineering  Advisory 
Committee  of  the  United  States 
Information  Agency  (USIA)  will  meet  in 
Washington.  DC.  on  Wednesday. 
December  7, 1988.  to  discuss  current 
operations  and  future  plans  of  the  Voice 
of  America  (VOA).  The  meeting  will  be 
held  at  the  Voice  of  America.  330 
Independence  Avenue  SW., 
Washington.  DC  20547.  The  meeting  will 
begin  at  10  a.m.  on  December  7  and  will 
continue  through  4  p.m.  Point  of  contact 
for  the  meeting  is  Helen  Giles,  telephone 
(202)  485-8048. 

This  meeting  will  include  reports  from 
senior  members  of  the  VOA 
management  and  engineering  staff  on 
the  progress  being  made  on  the  overall 
VOA  modernization  and  enhancement 
effort.  Specific  topics  of  discussion  will 
include  the  procurement  and  testing  of 
high  frequency  broadcasting  antennas, 
the  status  of  negotiations  with  other 
governments  and  major  construction 
projects,  and  other  technical  and 
regulatory  issues  relating  to  VOA 
modernization. 

This  meeting  will  be  closed  to  the 
public  because  issues  relating  to 
negotiations  with  other  governments 
will  be  discussed  throughout  the 
meeting.  This  meeting  will  be  closed 
because  disclosure  of  the  matters  to  be 
discussed  is  likely  to  divulge 
information  that  is:  (A)  Specifically 
authorized  under  criteria  established  by 
an  Execuitive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy,  and  (B)  in  fact,  is 
properly  classified  pursuant  to  such 
Exective  Order  (5  U.S.C.  552b(c)(l)). 
Date:  November  18, 1988. 

Charles  7i  Wick, 

Director 

[FR  Doc.  88-27289  Filed  11-25-88;  8:45  am] 

BILLING  COOE  USO-OI-M 
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This  section  of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


CONSUMER  PRODUCT  SAFFTY 
COMMISSION 

TIME  AND  DATE:  Commission  Meeting, 
Tuesday,  November  29, 1988,  2:30  p.m. 
LOCATION:  Room  556.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
STATUS:  Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  varius  compliance  matters. 

2.  Enforcement  Matter  OS  »3038 

The  staff  will  brief  the  Commission  on 
issues  related  to  enforcement  matter  OS 
#3038. 

FOR  A  RECORDED  MESSAGE  CONTAININQ 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5703. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-6800. 
November  11, 1988. 

Sheldon  D.  Butts. 

Deputy  Secretary. 

(FR  Doc.  88-27505  Filed  11-23-88:  3:34  pm] 

BILLING  COOE  63SS-01-« 

FEDERAL  DEPOSrr  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  8:11  a.m.  on  Tuesday,  November  22. 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 
In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 


and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6).  (c)(8). 
(c)(9)(A)  (ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(6).  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  NW..  Washington,  DC. 

Dated:  November  23, 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  88-27516  Filed  11-23-88:  4:32  pm] 

BILUNG  COOE  S714-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.— November 

30. 1988. 

place:  Hearing  Room  One— 1100  L 

Street  NW.,  Washington.  DC  20573-0001. 

STATUS:  Part  of  the  meeting  will  be  open 

to  the  public.  The  rest  of  the  meeting 

will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
Portion  Open  to  the  Public 

1.  Docket  No.  86-16 — Sen  ice  Contracts— 
Correction  of  Clerical  or  Administrative 
Errors — Consideration  of  Comments. 

2.  Proposed  Rulemaking  to  Amend 
Agreement  Filing  Regulations — Definitions  of 
"Conference  Agreement"  and  "Joint  Service/ 
Consortium  Agreement". 

Portion  Closed  to  the  Public 

1.  Matson  Navigation  Company.  Inc. — 
Application  for  section  35  Exemption  From 
Tariff  Filing  Requirements 

2.  Agreement  No.  232-011217:  A  Space 
Charter  ng  Agreement  Between  P&O 
Containers  (TFL)  Limited,  Nedlloyd  Lijnen 
B.V.,  Sea-Land  Service,  Inc.  (Agreement  No. 
232-011171);  and  Compania  Trasatlantica 
Espanola,  S.A.  ("CTE"):  filed  October  24, 
1988. 

CONTACT  PERSON  FOR  MORE 
information:  Joseph  C.  Polking, 
Secretary,  (202)  523-5725. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  88-27399  Filed  11-23-88;  10:03  am 

BILLING  COOE  •730-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

November  30. 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

matters  to  be  considered: 

1.  Proposals  regarding  a  contingency  data 
processing  center  within  the  Federal  Reserve 
System. 

2.  Proposals  regarding  a  Federal  Reserve 
Bank's  building  requirements.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
November  28. 1988.) 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

contact  person  for  more 
information:  Mr.  Joseph  R.  Co>-ne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  22. 1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-27396  Filed  11-23-88:  9:15  am] 

bilung  code  6210-01-m 

national  transportation  safety 
board 

"federal  register"  CrrATION  OF 

previous  announcement:  Vol.  53.  No. 
220/Tuesday,  November  15, 1988/46013. 
PREVIOUSLY  announced  TIME  AND  DATE: 
9:30  a.m..  Tuesday,  November  22. 1988. 

CHANGE  IN  MEETING:  A  majority  of  the 
Board  Members  determined  by  recorded 
vote  that  the  business  of  the  Board 
required  revising  the  agenda  of  this 
meeting  and  that  no  earlier 
announcement  was  possible.  Itme  one 
(Aircraft  Accident  Report-Ryan  Air 
Service.  Inc.  Flight  103  Beech  Aircraft 
Corporation  1900C.  N401RA.  Homer. 
Alaska,  November  23. 1987)  has  been 
removed  from  the  agenda  to  be 
scheduled  at  a  later  date. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
November  21. 1988. 

[FR  Doc.  88-27416  Filed  11-23-88: 11:23  a.m.J 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-A09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  28, 1988. 

An  open  meeting  will  be  held  on 
Tuesday,  November  29, 1988,  at  2:00 
p.m.,  followed  by  a  closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 


permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday. 
November  29. 1988,  at  2:00  p.m.,  will  be: 

1.  Consideration  of  whether  to  issue  a 
Notice  of  and  Order  for  Hearing  on 
applications  filed  by  Noverco  Inc.,  of 
Montreal,  Canada.  (1)  to  acquire  the  common 
stock  of  Northern  New  England  Gas 
Corporation,  a  Vermont  corporation  and  an 
exempt  holding  company,  and  (2)  for  an 
exemption  pursuant  to  section  3(aK5)  of  the 
Public  Utility  Holding  Company  Act  of  1935. 
For  further  information,  please  contact 
Robert  F.  McCulloch  at  (202)  272-7699. 

2.  Consideration  of  whether  to  publish  for 
comment  a  release  proposing  revisions  to  its 
rules  regarding  the  filing  of  ownership  reports 
by  corporate  officers,  directors,  and  principal 
shareholders,  and  exemption  of  certain 
transactions  by  those  persons  from  the  short- 
swing  profit  recovery  provisions  of  the 


Securities  Exchange  Act  of  1934.  For  further 
information,  please  contact  Brian  J.  Lane  or 
Mark  W.  Green  at  (202)  272-2589. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  29, 1988.  following  the  2:00 
p.m.  open  meeting,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Max 
Berueffy  at  (202)  272-2400. 
]onathan  G.  Katz, 
Secretary. 
November  23, 1988. 

[FR  Doc.  88-27451  Filed  11-23-88;  1:07  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-260052;  -FRL-33S8-3] 

Regulation  of  Pesticides  in  Food: 
Addressing  tfie  Delaney  Paradox 
Policy  Statement 

Correction 

In  notice  document  88-24126  beginning 
on  page  41104  in  the  issue  of 
Wednesday.  October  19. 1988,  make  the 
following  corrections: 

1.  On  page  41112,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  First  line,  "is"  shoiild  read  "in". 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  ninth  line,  "know" 
should  read  "known";  and  in  the  13th 
line  "secondly"  should  read 
"secondary". 

3.  On  page  41116.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
13th  line,  "date"  should  read  "data". 

4.  On  page  41117,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  14th  line,  "or"  should 
read  "of". 

5.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  second  line,  "he" 
should  read  "the". 

6.  On  page  41118,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  11th  line,  "not"  should  read  "no". 

BILUNG  CODE  1S0&.01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CA-940-09-4214-10;  CACA  17620] 

Proposed  Wittidrawal  and  Opportunity 
for  Public  Meeting;  California 

Correction 

In  notice  document  88-24857 
appearing  on  page  43479  in  the  issue  of 
Thursday,  October  27. 1988  make  the 
following  corrections: 

1.  In  the  second  column,  under  DATE:, 
the  third  line  should  read  "January  25, 
1989". 

2.  In  the  same  column,  under  San 
Bernardino  Meridian,  in  the  entry  for 
"Sec  23.",  the  first  line  should  read  "Sec. 
23.  SWV4SWy4NWV4NWy4,  WVa". 

BILUNO  COOE  1SOS.01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-930-09-4214-10;  WYW  112132] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Wyoming 

Correction 

In  notice  document  88-24816  beginning 
on  page  43479  in  the  issue  of  Thursday. 
October  27. 1988,  make  the  following 
correction: 

In  the  third  column,  under  DATE:,  in 
the  third  line  "January  25, 1988"  should 
read  "January  25, 1989". 

BILUNO  CODE  ISOS-OI-O 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums;  Interest  Rates 

Correction 

In  rule  document  88-26340  beginning 
on  page  45904  in  the  issue  of  Tuesday, 


November  15, 1988,  make  the  following 
correction: 

On  page  45905,  in  the  second  and  third 
columns,  the  third  and  fourth 
paragraphs  under  SUPPL£MENTARV 
INFORMATION  are  incorrect  and  should 
read  as  follows: 

"The  PBGC  is  amending  Appendix  B 
to  add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
November  1988.  Appendix  B  to  the 
interim  regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 
benefits.  These  rates  are  prescribed  by 
section  4006(a)(3)(E)(iii)(II)  of  ERISA 
and  S  2610.23(b)(1)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets." 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3190 
[AA-650-08-4121-2410] 

Delegation  of  Authority,  Cooperative 
Agreements  and  Contracts  for  Oil  and 
Gas  Inspections 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  establish  administrative 
procedures  for  States  and  Indian  tribes 
to  inspect  Federally  supervised  oil  and 
gas  leases  within  the  limits  of  their 
jurisdictions.  These  procedures  are 
necessary  to  implement  section  202  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982. 
date:  Comments  should  be  submitted 
by  December  28. 1988.  Comments 
received  or  postmarked  after  the  above 
date  may  not  be  considered  in  the 
decisionmaking  process  on  issuance  of  a 
final  rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Room  5555.  Main  Interior 
Bldg.,  1800  C  Street  NW..  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Peppemey,  (202)  653-2127. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rulemaking  would  establish  a 
new  Subpart  3192  in  Part  3190.  Group 
3100  which  would  implement  the 
authority  contained  in  section  202  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA)  (30 
U.S.C.  1732)  relating  to  the  inspection  of 
Federally  supervised  oil  and  gas  leases 
by  a  State  or  Indian  tribe  under  a 
cooperative  agreement  between  BLM 
and  the  State  or  tribe.  This  is  the  second 
of  a  series  of  3  rulemakings 
implementing  the  authority  in  FOGRMA 
that  provides  for  inspection  of  Federally 
supervised  oil  and  gas  leases  by  other 
than  Federal  employees.  The  first, 
published  in  the  Federal  Register  on  July 
17. 1987  (52  FR  27180).  set  forth  general 
provisions  pertaining  to  delegations  of 
authority,  cooperative  agreements,  and 
contracts,  and  the  particular  regulations 
governing  delegations  of  authority.  It 
has  been  the  policy  of  the  Department  of 
the  Interior  to  implement  section  205  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  first  and  then  to  follow 
with  the  implementation  of  sections  202 
and  301.  This  proposed  rulemaking 
would  provide  procedures  for 
cooperative  agreements  under  section 


202  of  the  Act  It  therefore  covers 
cooperative  agreements  between  the 
Bureau  of  Land  Management  and  States 
and  Indian  tribes. 

The  purpose  of  the  inspection  program 
is  to  determine  whether  there  is 
compliance  on  oil  and  gas  leases  with 
the  requirements  of  the  mineral  leasing 
laws  and  the  Federal  Oil  and  Gas 
Royalty  Management  Act. 

Section  202  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  authorizes  the 
Secretary  of  the  Interior  to  enter  into 
cooperative  agreements  with  States  and 
Indian  tribes  for  the  purpose  of  sharing 
oil  and  gas  royalty  management 
information,  and  carrying  out  inspection, 
investigation,  and  certain  enforcement 
activities,  including  those  activities 
authorized  by  section  108  of  the  Act. 
The  Secretary  may  not  enter  into 
cooperative  agreements  with  a  State 
involving  Indian  lands  without 
permission  of  the  affected  Indian  tribe. 

In  considering  this  proposed 
rulemaking,  States  and  tribes  should  be 
aware  that  the  continuation  of  any 
cooperative  agreement  made  under  any 
regulations  promulgated  as  a  result  of 
this  rulemaking  process  will  be 
conditioned  upon  the  availability  of  the 
funds  for  compensation  to  an  entity 
participating  in  the  program. 

The  proposed  rulemaking  would  also 
add  a  new  §  3190.4  providing  that  the 
Bureau  of  Land  Management  will  make 
available  information  needed  by  States 
or  Indian  tribes  to  carry  out  activities 
authorized  by  cooperative  agreements. 
contracts,  or  delegations  of  authority 
provided  for  in  this  part. 

The  principal  author  of  this  proposed 
rulemaking  is  Susan  Peppemey  of  the 
Division  of  Fluid  Mineral  Lease  and 
Reservoir  Management,  assisted  by  the 
staff  of  the  Division  of  Legislation  and 
Regulatory  Management.  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C} 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2){C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  information  collection 
requirements  contained  in  Subpart  3192 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 


3501  and  assigned  clearance  number 
034&-0006. 

List  of  Subjects  in  43  CFR  Fart  3190 

Administrative  practice  and 
procedure,  Government  contracts, 
Indian  lands — mineral  resources, 
Intergovernmental  relations,  Mineral 
royalties,  Oil  and  gas  production.  Public 
lands — mineral  resources,  Reporting  and 
recordkeeping  requirements. 

Under  the  authorities  cited  below,  it  is 
proposed  to  amend  Part  3190,  Group 
3100,  Subchapter  C,  Chapter  II  of  Title 
43  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  3190— DELEGATION  OF 
AUTHORITY,  COOPERATIVE 
AGREEMENTS  AND  CONTRACTS  FOR 
OIL  AND  GAS  INSPECTION 

1.  The  authority  citation  for  Part  3190 
continues  to  read  as  follows: 

Authority:  The  Mineral  Leasing  Act  of  1920, 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq.),  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947,  as  amended  (30  U.S.C.  351- 
359),  the  Act  of  March  3, 1909,  as  amended 
(25  U.S.C.  396).  the  Act  of  May  11, 1938,  as 
amended  (25  U.S.C.  396a-396q).  the  Act  of 
February  18, 1891.  as  amended  (25  U.S.C. 
397),  the  Act  of  May  29. 1924  (25  U.S.C.  398), 
the  Act  of  March  3, 1927  (25  U.S.C.  398a- 
398e).  the  Act  of  )une  30. 1919,  as  amended 
(25  U.S.C.  399)  and  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 
1701  et  seq.]. 

Subpvt  3190— Delegation  of 
Authority,  Cooperative  Agreements 
and  Contracts  for  Oil  and  Gas 
Inspections;  General 

2.  Section  3190.4  is  added  to  read  as 
follows: 

S  3 1 90.4    Avaiiabinty  of  inf ormatton. 

Information  in  the  possession  of  the 
Bureau  of  Land  Management  that  is 
necessary  to  carry  out  activities 
authorized  by  delegations  of  authority, 
cooperative  agreements,  or  contracts 
entered  into  under  this  part  will  be 
provided  by  the  BLM  to  the  States  and 
Indian  tribes  party  to  such  agreements. 
Release  of  proprietary  data  shall  be 
subject  to  the  provisions  of  section 
3190.1  of  this  part. 

3.  Subpart  3192  is  added  to  read  as 
follows: 

Subpart  3192— Cooperative  Agreements 
with  States  and  TritMS 

3192.1    Establishment  of  cooperative 
agreements  with  States  and  tribes. 

319Z.1-1     Eligibility. 

31S2.1-2    Request  for  cooperative  agreement. 

3192.1-3    Action  on  request  for  cooperative 
agreement. 


Sec. 

3192.1-4    Terms  of  agreements. 
3192.1-5    Contents  of  agreements. 
3192.1-6    Allowable  costs. 
3192.1-7    Performance  standards. 
3192.1-6    Withdrawal  of  Indian  lands  from 
State  cooperative  agreements. 

3192.2  Activities  authorized  under 
cooperative  agreements. 

3192.2-1    Inspections. 

3192.2-2    Enforcement. 

3192.2-3     Investigations. 

3192.2-4    Oil  transporter  inspection. 

3192.3  Activities  not  authorized  under 
cooperative  agreements. 

3192.3-1    Assessments  and  penalties. 
3192.3-2    Collections. 

3192.4  State  and  tribal  inspectors. 
3192.4-1     Selection  of  inspectors. 
3192.4-2    Training. 

3192.4-3     Inspector  identiflcation  cards. 
3192.4-4    Certification. 
3192.4-5    Conflict  of  interest. 

3192.5  Termination  and  reinstatement  of 
agreements. 

3192.5-1    Termination. 
3192.5-2    Reinstatement. 

Subpart  3192— Cooperative 
Agreements  with  States  and  Trit>es 

§  3 1 92. 1    Establishment  of  cooperative 
agreements  with  States  and  tribes. 

§  3192.1-1     EllgibHIty. 

(a)  Only  those  States  with  Federally 
supervised  producing  oil  and  gas  leases 
within  their  boundaries  may  enter  into 
cooperative  agreements  with  BLM  for 
the  purposes  of  conducting  oil  and  gas 
inspections. 

(b)  Only  those  tribes  with  producing 
oil  or  gas  leases  on  Indian  lands  under 
their  jurisdiction  may  enter  into 
cooperative  agreements  with  BLM  for 
the  purpose  of  conducting  oil  and  gas 
inspections. 

§  3192.1-2    Request  for  cooperatWe 
agreement 

(a)  Any  eligible  State  or  Indian  tribe 
may  propose  to  enter  into  a  cooperative 
agreement  with  BLM  for  oil  and  gas 
inspection  activities,  as  covered  in  this 
part. 

(b)  The  Governor,  tribal  chairman  or 
other  appropriate  official  shall  make  a 
written  proposal  to  the  appropriate  BLM 
State  Director. 

(c)  States  or  tribes  may  request  a 
preproposal  meeting  with  the  BLM  for 
the  purpose  of  obtaining  information 
required  for  the  preparation  of  a 
proposal. 

(d)  Proposals  for  cooperative 
agreements  shall  include  the  following: 

(1)  A  completed  Standard  Form  424. 
Application  for  Federal  Assistance. 

(2)  A  description  of  the  type  and 
extent  of  oil  and  gas  inspection 
activities  proposed  under  the  agreement 
and  the  period  of  time  the  proposed 
agreement  will  be  in  effect; 


(3)  The  estimated  total  cost  to  the 
State  or  tribe  for  activities  carried  out 
under  the  proposed  agreement, 
separated  into  salary,  overhead, 
equipment,  and  other  costs; 

(4)  The  name,  address  and  telephone 
number  of  a  contact  for  the  State  or 
tribe. 

(e)  States  requesting  cooperative 
agreements  on  Indian  lands  located 
within  the  boundaries  of  their  State 
must  include  a  signed  statement  from 
the  appropriate  tribal  official(s) 
indicating  agreement  with  the  State 
proposal.  The  statement  must  include  a 
description  of  the  type  and  extent  of 
activities  to  be  carried  out  by  the  State 
on  Indian  lands  and  should  indicate  the 
period  of  time  the  proposed  agreement 
between  the  State  and  the  tribe  will  be 
in  effect. 

§  3192.1-3    Action  on  request  for 
cooperathre  agreement 

(a)  Upon  receipt  of  a  proposal  for  a 
cooperative  agreement  from  a  State  or 
tribe  the  BLM  will  review  the  proposal 
to  determine  if  it  is  in  keeping  with  the 
intent  of  FOGRMA. 

(b)  Within  30  days  the  BLM  shall 
notify  the  State  or  tribe  whether  or  not 
the  proposal  is  complete.  If  the  proposal 
is  complete  BLM  will  also  indicate  when 
the  State  or  tribe  can  expect  to  begin 
negotiating  the  provisions  of  the 
agreement.  If  the  proposal  is  not 
complete  the  BLM  will  state  the  reasons 
why  the  proposal  is  imacceptable. 

§  3192.1-4    Terms  of  agreements. 

(a)  All  agreements  entered  into  under 
this  part  shall  be  in  accordance  with  the 
purposes  of  FOGRMA  and  the  Grants 
and  Cooperative  Agreements  Act  of 
1977. 

(b)  All  cooperative  agreements  shall 
be  valid  for  a  period  of  1  to  3  years  from 
the  effective  date  of  the  agreement. 

(c)  Federal  assistance  received  for 
cooperative  agreements  shall  be  used 
only  for  costs  directly  required  to  carry 
out  the  agreed  upon  activities. 

(d)  There  shall  be  no  subcontracting 
of  agreed  upon  activities,  except  for 
financial  audits  of  program  funds, 
without  approval  of  the  authorized 
officer. 

§  3192.1-5    Contents  of  agreements. 

Cooperative  agreements  shall  contain 
as  a  minimtmi  the  following: 

(a)  A  statement  of  purpose,  objective 
and  authority; 

(b)  Definitions  as  appropriate; 

(c)  Roles  and  responsibihties  of  the 
BLM  and  the  State  or  tribe; 

(d)  A  detailed  description  of  activities 
to  be  carried  out  under  the  agreement; 

(e)  Those  performance  standards 
required  by  S  3192.1-7  for  activities  to 


be  carried  out  by  a  State  or  tribe  imder 
an  agreement; 

(f)  Provisions  for  confidentiality  of 
proprietary  information;  conflict  jf 
interest;  shared  civil  penalities;  and 
termination  of  the  agreement: 

(g)  Specific  contacts  for  BLM  and  the 
State  or  tribe; 

(h)  Plans  for  scheduling  inspection 
activities  and  for  training  State  or  Indian 
inspectors; 

(i)  A  specific  limit  on  the  amount  of 
Federal  funding  as  established  by  BLM: 

(j)  Procedures  for  State  or  tribe  to 
request  reimbursement,  as  established 
by  43  CFR  Part  12.  Subpart  A: 

(k)  A  statement  identifying  those 
expenditures  that  are  covered  as 
allowable  costs  and  therefore  subject  to 
50  percent  reimbursement  under 
S  3190.2-2  of  this  title; 

(1)  A  schedule  for  periodic  reviews 
and  meetings; 

(m)  Plans  for  BLM  oversight  of  State 
or  tribe  activities. 

§3192.1-«    Allowable  costs. 

Allowable  costs  shall  be  as  specified 
in  43  CFR  Part  12,  Subpart  A. 

§  3192.1-7    Performance  standards. 

The  BLM  shall  establish  minimum 
performance  standards  for  carrying  out 
activities,  which  shall  be  incorporated 
into  each  agreement  and  shall  be  used 
as  the  basis  for  evaluating  State  or  tribal 
performance. 

§3192.1-8    Withdrawal  of  Indian  lands 
from  State  cooperative  agreements. 

(a)  When  an  Indian  tribe  withdraws 
permission  for  a  State  to  conduct 
inspection  and  related  activities  on  its 
lands,  the  Indian  tribe  shall  provide 
written  notice  of  its  withdrawal  of 
permission  to  the  State,  and  provide  a 
copy  of  the  notice  to  the  authorized 
officer. 

(b)  Upon  withdrawal  of  Indian  lands 
from  a  State  cooperative  agreement,  the 
authorized  officer  shall  immediately 
provide  for  the  inspection  and 
enforcement  activities  on  the  affected 
Indian  lands. 

(c)  No  later  than  120  days  after  receipt 
of  a  notice  of  withdrawal  of  permission 
from  an  Indian  tribe,  that  portion  of  the 
cooperative  agreement  applying  to  the 
lands  covered  by  the  notice  shall 
terminate. 

(d)  Upon  termination  that  portion  of  a 
State  cooperative  agreement  covering 
Indian  lands,  appropriate  changes  in 
funding  shall  be  made  by  the  authorized 
officer. 
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§  3192.2    Activities  authorized  under 
cooperative  agreements. 

§  3912.2-1    Inspections. 

(a)  Inspections  of  oil  and  gas 
operations  covered  by  this  part  shall  be 
carried  out  by  State  and  Indian 
inspectors  only  as  specified  in  the 
agreement. 

(b)  State  and  Indian  inspectors 
conducting  inspections  as  authorized 
representatives  of  the  Secretary  shall 
inspect  for  compliance  with  the 
regulations  of  the  Bureau  of  Land 
Management  and  the  Federal  mineral 
leasing  laws. 

(c)  State  and  Indian  inspectors  may 
conduct  independent  inspections,  as 
specified  in  the  agreement,  after  they 
are  certified  to  do  so  as  provided  in 
§3192.4-4  of  this  tide. 

(d)  BLM  shall  select  leases  to  be 
inspected,  taking  into  account  the 
interests  of  die  affected  State  or  tribe. 

(e)  Inspections  shall  be  scheduled  in  a 
manner  to  avoid  duplication  of  effort 
between  the  BLM  and  die  State  or  tribe. 

(f)  State  and  Indian  inspectors  shall 
use  BLM  inspection  forms  when 
conducting  inspections.  Completed 
forms  are  to  be  returned  to  BLM  within 
the  time  frame  specified  in  the 
agreement. 

(g)  Entering  into  an  agreement  does 
not  preclude  BLM  or  other  authorized 
representatives  of  the  Secretary  from 
entering  lease  sites  covered  by  the 
agreement  to  conduct  inspections, 
investigations,  or  enforcement  or  other 
activities  necessary  to  supervise  lease 
operations. 

§  3192.2-2    Enforcement 

Qualified  State  and  Indian  inspectors 
may,  subject  to  the  agreement,  be 
authorized  to  issue  Notices  of  Incidents 
of  Noncompliance.  BLM  Form  316G-9,  in 
accordance  with  the  policies  of  the 
appropriate  BLM  State,  District  or 
Resources  Area  Office. 

§3192.2-3    investigations 

(a)  Criminal  investigations  on 
Federally-supervised  oil  and  gas  leases 
on  public  lands  shall  be  the 
responsibility  of  the  BLM.  Participation 
of  State  inspectors  in  such 
investigations  shall  be  as  specified  in 
the  agreement  or  at  the  discretion  of  the 
authorized  officer. 

(b)  Criminal  investigations  on 
Federally-supervised  oil  and  gas  leases 
on  Indian  lands  shall  be  the 
responsibility  of  BLA  and/or  the  tribe. 
Participation  of  State  or  tribal  inspectors 
in  such  investigations  shall  be  as 
specified  in  the  agreement. 

(c)  Avoidable/unavoidable  loss 
determinations  shall  be  the 


responsibility  of  the  BLM.  Participation 
of  State  or  Indian  inspectors  in  the 
determinations  shall  be  as  specified  in 
the  agreement  at  the  discretion  of  the 
authorized  officer. 

§  3192.2-4    Oil  transporter  inspection. 

Inspection  of  oil  transporters  for 
documentation  required  in  43  CFR  3162.7 
shall  be  carried  out  by  State  and  Indian 
inspectors  only  as  specified  in  the 
agreement. 

§  3 1 92.3    Activities  not  authorized  under 
cooperative  agreements. 

§  3192.3-1    Assessments  and  penalties. 

Imposition  of  assessments  and 
penalties  provided  for  in  43  CFR  3163.1 
and  43  CFR  3163.2  and  3163.3. 
respectively,  shall  be  the  responsibility 
of  the  BLM. 

§3192.3-2    Conections. 

Collections  of  assessments  and 
penalties,  and  collection  of  any  other 
payments  required  in  this  part  shall  be 
the  responsibility  of  the  BLM. 

§  3192.4    State  and  Indian  Inspectors. 

§  3192.4-1    Selection  of  Inspectors. 

(a)  States  and  tribes  shall  select  the 
inspector  candidates  to  participate  in 
the  cooperative  agreement  program  from 
a  list  of  nominees  submitted  to  and 
screened  by  the  authorized  officer. 

(b)  Continued  inspector  participation 
in  the  program  is  contingent  upon 
satisfactory  completion  of  required 
training,  certification,  and  satisfactory 
performance  of  activities  carried  out 
under  the  agreement. 

§  3192.4    Training. 

(a)  BLM  shall  schedule  appropriate 
classroom  and  on-the-job  training  for 
Slate  and  Indian  inspectors. 

(b)  BLM  shall  be  required  to  train  only 
those  inspectors  participating  in  a 
cooperative  agreement. 

(c)  States  and  tribes  shall  ensure  that 
State  and  Indian  inspectors  participating 
in  the  inspection  program  attend  the 
appropriate  training  as  required. 

(d)  Nomination  of  State  and  Indian 
inspectors  for  training  shall  be 
coordinated  through  th  appropriate  BLM 
State  or  District  Office. 

§  3192.4-3    Inspector  IdentHication  cards. 

(a)  Inspector  identification  cards  shall 
be  issued  by  BLM  to  those  State  and 
Indian  inspectors  who  are  qualified  and 
are  participating  in  inspection  activities 
under  a  cooperative  agreement.  These 
cards  shall  identify  State  and  Indian 
inspectors  as  representatives  of  the 
Secretary  of  the  Interior. 

(b)  Identification  cards  remain  the 
property  of  the  Federal  Government  and 


shall  be  surrendered  upon  request  of  the 
authorized  officer  of  BLM. 

§  3193.4-4    Certification. 

(a)  BLM  shall  establish  standards  for 
certifications  of  State  and  Indian 
inspectors. 

(b)  State  and  Indian  inspectors  shall 
be  certified  by  BLM  before  conducting 
independent  inspections  under  this  part. 

(c)  Certification  of  inspectors  shall  be 
contingent  upon  satisfactory  completion 
of  appropriate  classroom  and  on-the-job 
training. 

§  3 1 92.4-5    Conflict  of  interest. 

(a)  State  and  Indian  inspectors  shall 
not  inspect  the  operations  of  those 
companies  in  which  they  or  a  member  of 
their  immediate  family  have  a  direct 
financial  interest. 

(b)  State  and  Indian  inspectors  shall 
not  inspect  the  operations  of  those 
companies  in  which  their  immediate 
supervisors  have  a  direct  financial 
interest. 

(c)  Information  acquired  by  a  State  or 
Indian  inspector  as  a  result  of  his/her 
participation  in  a  cooperative  agreement 
may  not  be  used  for  private  gain  for 
him/herself  or  another  person  by 
indirect  or  direct  action  on  his/her  part 
or  by  counsel,  recommendation  or 
suggestion  to  another  person. 

§  3192.5    Termination  and  reinstatement  of 
agreements. 

§  3192.5-1    Termination. 

(a)  A  cooperative  agreement  may  be 
terminated  at  any  time  by  mutual 
agreement. 

(b)  A  cooperative  agreement  may  be 
terminated  unilaterally  by  the  BLM  if  it 
has  been  determined  that  the  State  or 
tribe  has  failed  to  carry  out  the  terms  of 
the  agreement,  or  upon  a  finding  that  the 
agreement  is  no  longer  needed. 

(c)  If  BLM  intends  to  terminate  an 
agreement  under  §  3192.5-l(b)  because 
of  a  failure  on  the  part  of  the  State  or 
tribe  to  carry  out  the  terms  of  the 
agreement,  the  reason{s)  shall  be 
specified  in  detail  in  a  notice  of  intent  to 
the  State  or  tribe.  The  State  or  tribe  may 
provide  a  plan  for  correction.  If  the 
corrections  proposed  by  the  State  or 
tribe  will  remedy  the  failure,  the  BLM 
may  agree  to  withdraw  the  notice  of 
intent.  If  the  State  or  tribe  does  not 
implement  corrective  action  within  30 
days  of  BLM  approval  of  the  plan,  BLM 
may  provide  a  subsequent  notice  of 
termination.  Failure  to  respond  within  30 
days  to  a  notice  of  intent  to  terminate 
shall  result  in  termination  of  the 
agreement. 


1 3192.5-2    Reinstatement 

(a]  If  a  cooperative  agreement  has 
been  terminated  by  mutual  consent 
under  §  3192.25-l(a)  of  this  tide,  the 
State  or  Indian  tribe  may  request  that 
the  appropriate  State  Director  reinstate 
the  cooperative  agreement.  The  State 
Director,  on  receipt  of  the  request,  shall 
determine  whether  the  cooperative 
agreement  should  be  reinstated,  and  if 


so,  what  modifications,  if  any,  should  be 
made  to  the  agreement. 

(b)  For  cooperative  agreements 
terminated  under  S  3192.5-l(b)  due  to 
deficiencies  by  the  State  or  tribe  in 
carrying  out  the  provisions  of  the 
agreement,  the  State  or  tribe  shall 
provide  evidence  that  it  has  remedied 
all  defects  for  which  the  cooperative 
agreement  was  terminated  and  that  it  is 
fully  capable  of  resuming  the  activities 


to  be  carried  out  under  the  cooperative 

agreement.  The  State  Director  shall 

determine  whether  the  cooperative 

agreement  should  be  reinstated,  and  if 

so,  what  modifications,  if  any.  should  be 

made  to  the  agreement. 

October  6,  1988. 

James  E.  Cason. 

Assistant  Secretary  of  the  Interior 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53110;  FRL-3473-6] 

Premanufacture  Notices;  Monthly 
Status  Report  for  Septemt>er  1988 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5{d)(3]  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs]  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
September  1988. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m..  Monday  thru  Friday, 
excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"(OPTS-53110)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
L-lOO,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  Culleen,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  September;  (b)  PMNs 
received  previous  and  still  under  review 
at  the  end  of  September  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  September  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufact\ire  during  September  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
September  1988  PMN  Status  Report  is 
being  published. 


Date:  October  26, 1988. 
Steven  Nawburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

Premanufacture  Notice  Monthly  Status 
Report  September  1988 

I.  824  Premanufacture  Notices  and 
Exemption  Requests  Received  Dur- 
ing THE  Month 

PMN  No. 


P  8ft-1915 
P  88-1916 
P  8ft-1917 
P  88-1918 
P  88-1919 
P  88-1920 
P  88-1921 
P  88-1922 
P  8&-1923 
P  88-1924 
P  88-1925 
P  88-1928 
P  88-1927 
P  88-1928 
P  88-1929 
P  88-1930 
P  88-1931 
P  88-1932 
P  88-1933 
P  88-1934 
P  88-1935 
P  88-1936 
P  88-1937 
P  88-1938 
P  88-1939 
P  88-1940 
P  88-1941 
P8&-1942 
P  88-1943 
P  88-1944 
P  88-1945 
P  88-1948 
P  88-1847 
P  88-1948 
P  88-1949 
P  88-1950 
P  88-1951 
P  8S-1952 
P  88-1953 
P  68-1954 
Pae-1955 
P  88-1956 
P  88-1957 
P  88-1958 
P  88-1959 
P  88-1960 
P  88-1961 
P  88-1962 
P  88-1963 
P  88-1964 
P  88-1965 
P  88-1966 
P  88-1967 
P  88-1968 
P  88-1969 
P  88-1970 
P  88-1971 
P  88-1972 
P  88-1973 
P  88-1974 
P  88-1975 
P  88-1976 
P  88-1977 
P  88-1978 


P  88-1979 
P  88-1980 
P  88-1981 
P  88-1982 
P  88-1983 
P8fr-1984 
P  88-1985 
P  88-1986 
P  88-1987 
P  88-1988 
P8&-1989 
P  68-1990 
P  68-1991 
P  88-1992 
P  88-1993 
P  88-1994 
P  86-1995 
P  88-1996 
P  88-1997 
P  88-1998 
P  88-1999 
P  88-2000 
P  88-2001 
P  88-2002 
P  88-2003 
P8»-20O4 
P  88-2005 
P  88-2006 
P  88-2007 
P  88-2008 
P  88-2009 
P  88-2010 
P  88-2011 
P  88-2012 
P  88-2013 
P  88-2014 
P  88-2015 
P  88-2016 
P  88-2017 
P  88-2018 
P  88-2019 
P  88-2020 
P  88-2021 
P  88-2022 
P  88-2023 
P  88-2024 
P  88-2025 
P  88-2026 
P  88-2027 
P  88-2028 
P  88-2029 
P  88-2030 
P  88-2031 
P  88-2032 
P  88-2033 
P  88-2034 
P  88-2035 
P  88-2036 
P  88-2037 
P  88-2038 
P8&-2039 
P  88-2040 
P  88-2041 
P  88-2042 


P  88-2043 
P  88-2044 
P  88-2045 
P  88-2046 
P  88-2047 
P  88-2048 
P  88-2049 
P  88-2050 
P  88-2051 
P  88-2052 
P  88-2053 
P  88-2054 
P  88-2065 
P  88-2056 
P  88-2057 
P  88-2058 
P  88-2059 
P  88-2060 
P  88-2061 
P  88-2062 
P  88-2063 
P  88-2064 
P  88-2065 
P  88-2066 
P  88-2067 
PBS-2068 
P  88-2069 
P  88-2070 
P  88-2071 
P  88-2072 
P  88-2073 
P  88-2074 
P  88-2075 
P  88-2076 
P  88-2077 
P  88-2078 
P  88-2079 
P  88-2080 
P  88-2081 
P  88-2082 
P  88-2083 
P  88-2084 
P  88-2065 
P  88-2086 
P  88-2087 
P  88-2088 
P  88-2069 
P8S-2090 
P  88-2001 
P  88-2092 
P  88-2093 
P  88-2094 
P  88-2095 
P  88-2096 
P  88-2097 
P  88-2098 
P  88-2099 
P  88-2100 
P 88-2101 
P  86-2102 
P  88-2103 
P  88-2104 
P  88-2105 
P  88-2106 
P  88-2107 
P  88-2106 
P  88-2109 
P  88-2110 

pa»-ziii 

P  88-2112 
P  88-2113 
P 88-2114 
P 88-2115 
P  88-2116 
P  88-2117 
P  88-2118 
P 88-2119 
P 88-2120 
P  88-2121 


P  88-2122 
P  88-2123 
P  88-2124 
P  88-2123 
P  88-2126 
P  88-2127 
P  88-2128 
P  88-2129 
P  88-2130 
P  88-2131 
P  88-2132 
P  88-2133 
P  88-2134 
P  88-2135 
P  88-2136 
P  88-2137 
P  88-2138 
P  88-2139 
P  88-2140 
P  88-2141 
P  Bft-2142 
P  88-2143 
P  88-2144 
P  88-2145 
P8&-214e 
P  86-2147 
P  88-2148 
P  88-2149 
P  88-2150 
P  86-2151 
P  88-2152 
P  88-2153 
P  88-2154 
P  88-2155 
P  88-2156 
P  88-2157 
P  88-2158 
P  8fr-2159 
P  88-2160 
P  88-2161 
P  88-2162 
P  86-2163 
P  88-2164 
P  88-2165 
P  88-2166 
P  88-2167 
P  88-2168 
P  88-2169 
P  88-2170 
F  86-2171 
P  88-2172 
P  88-2173 
P  88-2174 
P  88-2175 
P  88-2176 
P  88-2177 
P  88-2178 
P  88-2179 
P  88-2180 
P  88-2181 
P8»-2182 
P  88-2183 
P  88-2184 
P  68-2185 
P  88-2186 
P8S-2187 
P  88-2188 
P  88-2189 
P  88-2190 
P  88-2191 
P  88-2192 
P  88-2193 
P6»-2194 
P  88-2195 
P8»-2196 
P  88-2197 
Pe»-2198 
P  88-2199 
P  88-2200 


P  88-2201 
P  88-2202 
P  88-2203 
P  88-2204 
P  88-2205 
P  88-2206 
P  88-2207 
P  88-2206 
P  88-2209 
P  88-2210 
P  88-2211 
P8ft-2212 
P  88-2213 
P  88-2214 
P  88-2215 
P  88-2216 
P  88-2217 
P  88-2218 
P  88-2219 
P  88-2220 
P  88-2221 
P  88-2222 
P  88-2223 
P  88-2224 
P  88-2225 
P8»-2226 
P  88-2227 
P  88-2228 
P  86-2229 
P88-2230 
P  88-2231 
P  88-2232 
P  88-2233 
P88-2234 
P  88-2236 
P 88-2238 
P88-2Z37 

rm-nah 

P88-2238 
P  88-2240 
P88-Z3« 
Pa8-2X«2 
P8S-2243 
P  88-2244 
P  88-2245 
P  88-2246 
P8fr-2247 
P  88-2248 
P  88-2249 
P  88-2250 
P  88-2251 
P  68-2252 
P  88-2253 
P  88-2254 
P  88-2255 
P  88-2256 
P  88-2267 
P  88-2258 
P  88-2259 
P  88-2260 
P  86-2261 
P  86-2262 
P  88-2263 
P  88-2284 
P  68-2265 
P  88-2266 
P  88-2267 
P  88-2268 
P  88-2289 
P  88-2270 
P  88-2271 
P  88-2272 
P  88-2273 
P  88-2274 
P  88-2275 
P  88-2276 
P  88-2277 
P  88-2278 
P  88-2279 
P  88-2280 
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P  88-2281 
P  86-2282 
P8»-2283 
P  86-2284 
P  88-2285 
P  88-2288 
P  88-2287 
P  88-2288 
P  88-2289 
P  88-2290 
P  88-2291 
P  88-2292 
P  88-2293 
P  88-2294 
P  88-2295 
P  88-2296 
P  88-2297 
P  88-2298 
P  88-2299 
P  88-2300 
P  88-2301 
P  88-2302 
P  88-2303 
P  88-2304 
P88-2305 
P  88-2306 
P  88-2307 
P  88-2308 
P  88-2300 
P  88-2310 
P  88-2311 
P  88-2312 
P  88-2313 
P  88-2314 
Pa»-23U 
P  88-3316 
P 88-2317 
P8B-39I8 
Pa»-231S 
P  88-2320 
P8B-Z321 
Pa»-2a2Z 
P8»-a323 
P  88-2324 
P  88-2325 
P8ft-2328 
P  88-2327 
P  88-2328 
P  88-2320 
P  88-2330 
P  88-2331 
P  88-2332 
P  88-2333 
P8»-2334 
P  68-2335 
P  88-2336 
P  88-2337 
P  88-2338 
P  88-2339 
P  88-2340 
P  88-2341 
P  88-2342 
P  88-2343 
P  68-2344 
P  88-2345 
P  88-2346 
P  88-2347 
P8ft-2348 
P 88-2349 
P  88-2350 
P  68-2351 
P  88-2352 
P  88-2353 
P88-2354 
P  88-2355 
P8fr-235e 
P  88-2357 
P  88-2358 
P  88-2359 
P  88-2360 


P  68-2361 
P  88-2362 
P  88-2363 
P  88-2364 
P  68-2365 
P  68-2366 
P  88-2367 
P  68-2368 
P  88-2369 
P  88-2370 
P  88-2371 
P  88-2372 
P  88-2373 
P  88-2374 
P  88-2375 
P  68-2376 
P  88-2377 
P  88-2378 
P  88-2379 
P  86-2380 
P  88-2381 
P  88-2382 
P88-2383 
P  88-2384 
P  88-2385 
P  88-2386 
P  88-2387 
P  88-2388 
P  88-2389 
P  88-2390 
P  88-2391 
P  88-2392 
P  88-2393 
P  88-2394 
P  88-2395 
P  88-2396 
P  88-2397 
P  68-2398 
P  88-2399 
P  88-2400 
P  88-2401 
P  88-2402 
P  88-2403 
P  88-2404 
P  88-2405 
P  88-2406 
P  88-2407 
P  88-2406 
P  88-2408 
P  88-2410 
P  88-2411 
P  88-2412 
P  88-2413 
P  88-2414 
P  88-2415 
P  88-2416 
P  88-2417 
P  88-2418 
P  88-2419 
P  88-2420 
P  88-2421 
P  88-2422 
P  88-2423 
P  88-2424 
P  88-2425 
P  68-2426 
P  88-2427 
P  88-2428 
P  88-2429 
P  88-2430 
P  88-2431 
P  88-2432 
P  88-2433 
P  86-2434 
P  88-2435 
P  88-2436 
P  88-2437 
P  88-2438 
P  88-2439 
P  86-2440 
P  86-2441 


P  88-2442 
P  88-2443 
P  88-2444 
P  88-2445 
P  88-2446 
P  88-2447 
P  88-2448 
P  88-2449 
P  88-2450 
P  88-2451 
P  88-2452 
P  88-2453 
P  88-2454 
P  88-2455 
P  68-2456 
P  86-2457 
P  88-2458 
P  88-2459 
P  88-2460 
P  88-2461 
P  88-2462 
P  88-2463 
P  88-2464 
P  88-2465 
P  88-2468 
P8fr-2467 
P  88-2468 
P  88-2468 
P  88-2470 
P  88-2471 
P  88-2472 
P  88-2473 
P  88-2474 
P  88-2475 
P  88-2478 
P  88-2477 
P  88-2478 
P  88-2479 
P  88-2480 
P  88-2481 
P  88-2482 
P  88-2483 
P  88-2484 
P  88-2488 
P  88-2489 
P  88-2490 
P 88-2401 
P  88-2492 
P  88-2493 
P  88-2494 
P8fr-249S 
P  88-2496 
P  88-2497 
P  88-2498 
P  88-2499 
P  88-2500 
P  88-2501 
P  88-2502 
P  88-2503 
P  88-2504 
P  88-2505 
P  88-2506 
P  68-2507 
P  88-2506 
P  86-2509 
P  88-2510 
P  86-2511 
P  88-2512 
P  88-2513 
P  88-2514 
P  88-2515 
P  68-2516 
P  88-2517 
P  88-2518 
P  88-2519 
P88-2S20 
P  88-2521 
P  68-2522 
P  88-2523 
P  88-2524 


P  68-2525 
P  88-2528 
P  88-2527 
P  88-2528 
P  88-2529 
P  88-2530 
P  88-2531 
P  88-2532 
P  88-2533 
P  88-2534 
P  88-2535 
P  88-2536 
P  88-2537 
P  88-2538 
P  88-2539 
P  88-2540 
P  88-2541 
P  88-2542 
P8fr-2543 
P  88-2544 
P  88-2545 
P88-2S48 
P  88-2547 
P  88-2548 
P  88-2549 
P  88-2550 
P  88-2551 
P  88-2552 
P8»-2553 
P  88-2554 
P  88-2555 
P  88-2556 
PW-2SS7 
P88-2S58 
P88-2SSe 
P88-ZS00 
P  88-2561 
P88-2563 
P  88-2564 
P  88-2565 
P  88-2566 
P88-2567 
P  88-2568 
P  68-2568 
P  88-2570 
P  88-2571 
P  88-2572 
P  88-2573 
P 88-2574 
P  88-2575 
P  88-2576 
P  88-2577 
P  88-2578 
P  88-2579 
P  86-2580 
P  88-2582 
P  88-2583 
P8fr-2584 
P  88-2585 
P  88-2586 
P  88-2587 
P  88-2588 
P8&-2589 
P  88-2590 
P  88-2591 
P  88-2592 
P  88-2593 
P  88-2594 
P  88-2595 
P6ft-259e 
P  88-2597 
P88-2596 
P  86-2599 
P  88-2800 
P  88-2801 
P88-2802 
P  88-2603 
P  88-2604 
P  88-2605 


P  88-2606 
P  88-2607 
P  88-2808 
P 88-2811 
P  88-2812 
P  88-2813 
P  88-2614 
P  88-2815 
P  88-2616 
P  88-2617 
P  88-2618 
P  88-2618 
P  88-2620 
P  88-2621 
P  88-2822 
P  88-2823 
P  88-2624 
P  88-2825 
P  88-2826 
P  88-2627 
P88-Za28 
P  88-2829 
P  88-2630 
P  88-2631 
P  88-2632 
P  88-2633 
P  88-2636 
P  88-2842 
P  88-2843 
P  88-2844 
P  88-2645 
Y88-02S3 
T88-fl254 
T88-aZ58 
YaB-02Sft 

Y  88-0257 
Y88-02S8 
TW-0258 
Y88-0260 
Y88-0281 
Y88-0282 
Y88-0283 
Y88-0264 
Y88-028S 
Y88-0286 
Y88-02e7 
Y88-0288 
¥68-0269 

Y  88-0270 
Y88-0271 

Y  88-0272 

Y  88-0273 

Y  88-0274 

Y  88-0275 

Y  88-0276 
Y88-0277 

Y  88-0278 
Y88-0279 
Y88-0280 
Y88-0281 
Y88-02fi2 
Y88-0283 
Y88-0284 
Y88-0285 
Y88-0286 

Y  88-0287 
Y88-0288 
Y88-02ae 
Y88-0290 

Y  88-0291 
Y88-0292 
Y88-0:93 
Y88-0294 
Y8&-0295 

Y  88-0296 
Y88-0297 
Y88-0298 
Y88-0299 
Y88-0300 
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Y  88-0301 
Y8»-0302 
Y88-0303 

Y  88-0304 

Y  88-0305 

Y  88-0306 

Y  88-0307 

Y  88-0308 
Y88-0309 

Y  88-0310 

Y  88-0311 

Y  88-0312 

Y  88-0313 

Y  88-0314 

Y  88-0315 

Y  88-0316 

Y  88-0317 
Y8ft-0318 

Y  88-0319 

Y  88-0320 

Y  88-0321 

Y  88-0322 

Y  88-0323 

Y  88-0324 

Y  88-0325 

Y  88-0326 

Y  88-0327 

Y  88-0328 

Y  88-0329 

Y  88-0330 


Y  88-0331 

Y  88-0332 

Y  88-0333 

Y  88-0334 

Y  88-0335 

Y  88-0336 

Y  88-0337 

Y  88-0338 

Y  88-0339 
Y88-0340 

Y  88-0341 

Y  88-0342 

Y  88-0343 

Y  88-0344 

Y  88-0345 

Y  88-0346 

Y  88-0347 

Y  88-0348 

Y  88-0349 

Y  88-0350 

Y  88-0351 

Y  88-0352 

Y  88-0353 

Y  88-0354 

Y  88-0355 

Y  88-0356 

Y  88-0357 

Y  88-0358 

Y  88-0359 

Y  88-0360 


II.  297  Premanufacture  Notices  Re- 
ceived Previously  and  Still  Under 
Review  at  the  End  of  the  Month 


PMN  No. 


P  83-0669 
P  85-0216 
P  85-0535 
P  85-0536 
P  85-0619 
P  85-0718 
P  85-0941 
P86-0065 
P86-0066 
P  86-0067 
P  66-0092 
P8&0294 
P  86-0295 
P  86-0592 
P  85-1078 
P  86-1189 
P  86-1235 
P  86-1602 
P  86-1603 
P  86-1604 
P  86-1607 
P  87-0057 
P  87-0058 
P  87-0059 
P  87-0068 
P  87-0105 
P  87-0197 
P  87-0198 
P  87-0199 
P  87-0200 
P  87-0201 
P  87-0323 
P  87-0326 
P  87-0770 
P  87-0794 
P  87-0930 
P  87-0931 
P  87-0963 
P  87-0973 


P  87-1028 
P  87-1066 
P  87-1104 
P  87-1192 
P  87-1226 
P  87-1227 
P  87-1273 
P  87-1337 
P  87-1379 
P  87-1417 
P  87-1436 
P  87-1437 
P  87-1542 
P  87-1546 
P  87-1547 
P  87-1548 
P  87-1549 
P  87-1555 
P  87-1673 
P  87-1676 
P  87-1677 
P  87-1679 
P  87-1680 
P  87-1694 
P  87-1759 
P  87-1769 
P  87-1770 
P  67-1787 
P  87-1872 
P  87-1879 
P  87-1881 
P  87-1882 
P  88-0049 
P88-0083 
P  88-0134 
P  88-0138 
P  88-0156 
P  88-0157 
P  88-0182 


P  88-0195 
P  88-0225 
P  88-0275 
P  88-0288 
P  88-0290 
P  88-0319 
P  88-0320 
P  88-0353 
P  88-0387 
P  88-0388 
P  88-0393 
P  88-0436 
P88-0468 
P  88-0515 
P  88-0522 
P  88-0567 
P88-0S68 
P  88-0576 
P  88-0598 
P  88-0602 
P88-0606 
P  88-0622 
P88-0658 
P  88-0671 
P  88-0701 
P  88-0715 
P  88-0726 
P  88-0792 
P  88-0831 
P  88-0636 
P  88-0837 
P88-0854 
P88-0862 
P88-0864 
P88-0875 
P88-0884 
P88-088e 
P88-0889 
P  88-0890 
P88-0894 
P88-0898 
P88-0900 
P  88-0918 
P  88-0972 
P  88-0981 
P88-0985 
P88-0997 
P88-0998 
P88-0999 
P  88-1005 
P  88-1020 
P  88-1021 
P  88-1035 
P  88-1037 
P  88-1063 
P  88-1069 
P  88-1070 
P  88-1071 
P  88-1109 
P  88-1115 
P  88-1116 
P  88-1117 
P  88-1118 
P  88-1120 
P  88-1136 
P  88-1154 
P8fr-1163 
P  88-1168 
P  88-1169 
P  88-1170 
P  88-1189 
P  88-1197 
P  88-1205 
P  88-1206 
P  88-1211 
P  88-1212 
P  88-1219 
P  88-1220 


P  88-1221 
P  88-1223 
P  88-1224 
P  88-1235 
P  88-1236 
P  88-1240 
P  88-1243 
P  88-1244 
P  88-1250 
P  88-1251 
P  88-1252 
P  88-1267 
P  88-1271 
P  88-1272 
P  88-1273 
P  88-1274 
P  88-1275 
P  88-1276 
P  88-1277 
P  88-1278 
P  88-1293 
P  88-1303 
P  88-1304 
P  88-1367 
P  88-1370 
P  88-1375 
P  88-1377 
P  88-1403 
P  88-1409 
P  88-1425 
P  88-1428 
P  88-1439 
P  88-1440 
P  88-1443 
P  88-1445 
P  88-1446 
P  88-1460 
P  88-1466 
P  88-1473 
P  88-1495 
P  88-1508 
P  88-1512 
P  88-1514 
P  88-1529 
P  88-1540 
P  88-1543 
P  88-1559 
P  88-1564 
P  88-1567 
P  88-1568 
P  88-1570 
P  88-1598 
P  88-1611 
P  88-1616 
P  88-1617 
P  88-1618 
P  88-1619 
P  88-1620 
P  88-1621 
P  88-1622 
P  88-1623 
P  88-1628 
P  88-1630 
P  88-1631 
P  88-1632 
P  88-1636 
P  88-1643 
P  88-1647 
P  88-1648 
P  88-1650 
P  88-1653 
P  88-1657 
P  88-1658 
P  88-1665 
P  88-1667 
P  68-1668 
PB8-166S 


P  88-1670 
P  88-1677 
P  88-1682 
P  88-1683 
P  88-1686 
P  88-1690 
P  88-1691 
P  88-1694 
P  88-1697 
P  88-1698 
P  88-1700 
P  88-1713 
P  88-1718 
P  88-1727 
P  88-1730 
P  88-1732 
P  88-1735 
P  88-1739 
P  88-1740 
P  88-1742 
P  88-1745 
P  88-1748 
P  88-1750 
P  88-1753 
P  88-1761 
P  88-1763 
P  88-1764 
P  88-1771 
P  88-1773 
P  88-1774 
P  88-1778 
P  88-1783 


P  88-1786 
P  88-1800 
P  88-1801 
P  88-1802 
P  88-1805 
P  88-1806 
P  88-1807 
P  88-1809 
P  88-1811 
P  88-1813 
P  88-1816 
P  88-1821 
P  88-1823 
P  88-1831 
P  88-1832 
P  88-1839 
P  88-1841 
P  88-1844 
P  88-1650 
P  88-1856 
P  88-1857 
P  88-1860 
P  88-1863 
P  88-1869 
P  88-1870 
P  88-1871 
P  88-1872 
P  88-1885 
P  88-1889 
P  88-1896 
P  88-1898 
P  88-1914 


1. 138  Premanufacture  Notices  and 
Exemption  Request  for  Which  the 
NOTICE  Review  Period  Has  Ended 
During  the  Month.  (Expiration  of 
THE  Notice  Review  Period  Does  Not 
Signify  That  the  Chemical  Has  Been 
Added  to  the  Inventory) 


PMN  No. 


P8+-1182 
P  84-1183 
P  87-1041 
P  87-1471 
P  88-0759 
P  88-0770 
P88-0B88 
P  88-0914 
P  88-1186 
P  88-1200 
P  88-1246 
P  88-1251 
P  88-1323 
P  88-1471 
P  88-1485 
P  88-1495 
P  88-1515 
P  88-1516 
P  88-1517 
P  88-1518 
P  88-1519 
P  88-1521 
P88-1SZ2 
P  88-1523 
P  88-1524 
P  88-1525 
P  88-1528 
P  88-1527 
P  88-1528 
P  88-1530 
P  88-1531 


P  88-1532 
P  88-1533 
P  88-1534 
P  88-1535 
P  88-1536 
P  88-1537 
P  88-1538 
P  88-1539 
P  88-1541 
P  88-1542 
P  88-1544 
P  88-1545 
P  88-1546 
P  88-1547 
P  88-1548 
P  88-1549 
P  88-1550 
P  88-1551 
P  88-1552 
P  88-1553 
P  88-1554 
P  88-1555 
P  88-1556 
P  88-1557 
P 88-1558 
P  88-1560 
P  88-1561 
P  88-1562 
P  88-1563 
P  88-1565 
P  88-1566 


P88-1SW 
P80-tS9« 
P  88-1671 
P  88-1572 
P88-1S7S 
P  88-1574 
P  88-1575 
P8»-157ft 
P8»-1S77 
P  88-1578 
P  88-1579 
P  88-1580 
P  88-1581 


P  88-1582 

P  88-1584 
P  88-1585 
P  88-1588 
P88-1S87 
P  88-1588 

Pae-ism 

P  88-1590 
P  88-1591 

P8s-iaa2 

P  88-1593 
P  88-1594 


P88-1S9S 

P  88-1597 
P  88-1598 
P  88-1599 
P8»-l«0» 
P  88-1601 
P88-11»2 
P  88-1003 
P  88-1604 

Psa-MM 

P  88-1608 
P  88-1607 


P  88-1600 
P8S-W16 
P  88-1812 
P  88-1613 
P88-«n4 
P88-ltn5 
P  88-1624 
P  88-1625 
P  88-1628 
P  88-1627 

P8»-iee9 

P  88-1633 
P  88-1634 


pss-uas 

P  88-1836 
P88-M37 
P  88-1638 
P  88-1639 
P88-ieM0 
P  88-1641 
Y  88-0242 
Y88-0243 
Y88-a244 
Y8B-a24S 
Y8S-024e 


YS8-0247 
T88-0248 
Y80-0249 
Y88-0250 

Y  88-0251 

Y  88-0252 
Y88-ae53 

Y  88-0254 

Y  88-0256 

Y  88-0256 

Y  88-0257 
YaS-0264 


IV.  63    Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMN  No. 


P  84-0127 
P  86-0368 
P86-0840 
P  86-0913 
P86-0958 
P  86-1196 
P  86-1255 
P  86-1263 
P  86-1489 
P  87-0077 
P  87-0550 
P  87-0711 
P  87-0780 
P  87-0848 
P  87-0949 
P  87-0980 
P  87-1023 
P  87-1281 
P  87-1356 
P  87-1358 
P  87-1487 
P  87-1611 
P  87-1642 
P  87-1766 
P  87-1782 
P  87-1836 
P  87-1851 
P88-0063 
P  88-0190 
P  86-0312 
P  88-0313 
P  88-0314 
P  88-0412 
P68-0462 
P  88-0645 
P88-0646 
P  88-0807 
P88-0863 
P  88-0892 
P  88-0947 
P88-0948 
P88-0949 
P88-0958 
P68-0960 

P  88-1039 
P  88-1040 
P  88-1057 
P  88-1107 
P  88-1131 
P  88-1155 
P  88-1241 
P  88-1262 
P  88-1300 
P 88-1444 
P  88-1449 

Y  88-0106 

Y  88-0106 

Y  88-0111 

Y  88-0175 

Y  88-0197 
Y8S-O207 

Y  88-0212 


Idenlilf /ganeric  name 


G  Potyurothane  pfepolymer  resin 

G  Acrylourethane „ 

Water  dispensible  phenolic  modified  alkyd  resin.. 

G  High  idids  odrane/hydride  polyester  resin „ _ 

G  PolypertluoroalkyI  aciylate 

G  Copolyester- _.. _ LII"~ ~.~.Z~.. !..Z~. 

G  Amine  neutralized  alkyl  phosphate „ _„__.„„ !.!.!""L..!....!I!™ 

G  Phosphoric  add,  1.2-ethanediyl-tetraki8  (2K:hloro-1-methylethy1)  ester liIIZZZ"Z'"""~Z 

G  Poly(oxy-1,2-ethanediyl  alpha-(nony)phenyt)-omega-((2.«m»x)-2-methylethoxy)  poly(oxy(methy»-1i-ethanediyl))).. 

G  Blocked  polyurethane  prepolymer 

G  Substituted  spiro-benzoxanthraceneisobenz-furane „„ _ 

High  solids  oxirane/anhydride  polyester  resin „ 

G  Phthalocyanirw  colorant 

G  Substituted  thioxotetrazole  salt „........„ _..!""!! 

G  Ethyl  dimethyl  propylamine _. !..„I."!.!I!L.IZ"""I 

G  Substituted  thioxotetrazole „ 

G  Epoxy  riKxMed  chlorinated  hydrocarbon _ 

G3-acety«-54)uty|.dihydro-2(3H)-furanone „ "  """"" 

G  Substituted  nitropherwxy  substituted  naphthoic  acid  derivative „ 

G  Hydroxyaikylnitrophenoxy  substituted  naphthoic  acid  derivative 1 

G  Crosslinked  halogenated  mbber „ „ 

G  HydrophobtcaHy-modified  hydroxyethytcellulose 

G  Vinylidene  chloride/butadiene  polymer  with  alkane  dioic  acid „ 

G  Trisubstituted  dialkyi  cycloalkane  metal _ 

G  Siloxane  dimer „ „ ]  .'. 

G  Epichlorohydrin „ „ „ „ _ ' ..."''""""'""'""" 

G  Siloxane-caprolactone  copolymer _ 

G  Substituted  thioazino  salt 

G  Aqueous  polymeric  dispersion „ „ 

G  Saturated  polyester  resin 

G  Saturated  polyester  resin 

G  Saturated  polyester  resin _ „ _ 

G  Substituted  alkylamino  aryl  disulfide 

G  Fatty  acids,  trimethylol  ethane,  benzoic  acid,  chlorendic  anhydride  resin.. 

1 , 1 .3,3-Tetramethyl-l  ,3-dK5-hexenyl)disiloxane. 

MethyH5.hexenyl)-dichloros»lane 

G  Copolyether  ester.. 


G  Phoaphine-substituted  transition  metal  compound . 
G  ArylheteroarylalKylamine.. 


,  alkyl  derivatives,  sodium  salt.. 


Methyl  benzenesuHonic  acM,  mono-  and  di-lC20-24, 

G  Bkxdted  isocyanated  prepolymer 

G  Epoxymethacrylate  ester  copolymer . \ 

G  Eltiylene  polyrnerized  hak)genated  magnesium  oxotitanium  alkoxkle 

G  Halogenated  magnesium  oxotitanium  alkoxides;  hak>genated  magnesium  oxotitanate,  hakigenated  magnesium  titanium  alkox- 
Ues. 

G  Substituted  p^yeskJine  sulfomc  ackl  salt „ _ „ 

G  Modified  polyisocyanate „ II1!.1._Z. .11"!! 

Fhjorinatad  substituted,  aubstituted-substituted  sulfonarrade,  butyl  ester. 
Q  Vmyl  polymer.. 


G  Bisphenol  A  diglycklyl  ether  resin,  reactwn  products  with  an  aNphatK  amine  and  an  accelerator.. 

G  Mono-,di-,  and  lri>alkyl  gtycerkle... 

G  Polyurethane  dispersnn _ 

G  AliphatK  polyester  glycol 

G  Modified  polyester  resin 

G  Bkxked  isocyanate  powder  coating  curirtg  agent . 

G  Styrane  acrylata  acrylamkle  copolymer _ 

Polymer  from  alkane  dnis.  alkanedkjR  acid  carbomonocydic  ackls . 


Polymer  of:  2-Methylpentamethylenediamin;  iaophthalK  ackl:  high  molecular  weight  aNphatK  primary  ak»hol  (UNIUVIN  550) . 

G  Alkyd  resin „ _ „ 

G  Dtoaaic  acW  polyol  polyester „ „ „ _ "",,,"~""" 

G  Sunftower  oil  alkyd 

G  Vmyl  aoetate/oiefina  tetrapolymer „ 

G  Polyvinyl  akx>hol  poly(alk^eneoxy)acrylate  copolymer _. „ 


Date  of 
commewoement 


Aug  29.  1988. 
Sept  6.  1988. 
Sept  13,  1988. 
Sept  29.  1988. 
Feb.  25,  1988. 
July  25.  1988. 
Jan.  19,  1987. 
Dec.  16.  1986. 
Aug.  23.  1988. 
Sept  6.  1988. 
Sept  13.  1988. 
Sept  30.  1988. 
Aug.  31.  1988. 
Aug.  15,  1988. 
Aug.  24.  19e&. 
Aug.  IS.  1968. 
July  30.  1968. 
Aug.  1.  1988 
Aug.  17.  1988. 
Aug.  8.  1988. 
Aug.  25.  1988. 
Sept  1.  1988. 
June  10.  1988. 
Sept  13.  1988. 
Aug.  23.  1988. 
Aug.  19.  1988. 
Aug.  23.  1988. 
Sept  10,  1988. 
Sept  14,  1988. 
Aug.  31,  1988. 
Aug.  31.  1988. 
Aug.  31.  1988. 
Aug.  9.  1988. 
Aug.  4.  1988 
Aug.  23.  1988. 
Aug.  29.  1988. 
Sept  7.  1988. 
Aug.  12.  1988. 
Sept  12.  1988. 
Aug.  19.  1988. 
Aug.  31.  1988. 
Aug.  24.  1988. 
Sept  1.  1988. 
Aug.  28.  1988. 

July  13.  1988. 
July  31.  1988. 
Aug.  S,  1988. 
Aug.  10.  1988. 
June  30.  1988. 
Aug.  31.  1988. 
Sept  2.  1988. 
Aug.  17,  1988. 
Aug.  31.  1988. 
Aug.  22,  1988. 
Aug.  29,  1988. 
Aug.  9,  1988. 
June  1.  1988. 
Aug.  22.  1988. 
Aug.  19,  1988. 
Aug.  23.  1988. 
Aug.  2Z  1988. 
Aug.  22.  1988. 
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IV.  63 

Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 

PMN  No. 

Identity/generic  name 

Dateof 
commencement 

V  RA-n9dA 

a  AlinhAtir  nnh/A^tnr  iirpthAna                                                                                  - - 

Sept  9.  1988. 

P  87-1694 
P8&-0e54 
P  88-0675 
P  88-1005 
P  88-1223 
P  88-1224 

V.  36    Premanufacture  Notices  for  Which  the  Period  Has  Been  Suspended 

PMN  No                                              P  88-1611                                P  88-1623                                     P  88-1682                                P  88-1861 

P  88-1616                                P  88-1628                                     P  88-1688                                P  88-1898 
P  88-1466                                       P  88-1617                                  P  88-1630                                       P  88-1690                                  P  86-2U03 
P  88-1514                                       P  88-1618                                  P  88-1631                                       P  88-1727                                  P  88-0258 
P  88-1540                                    P  88-1619                                P  88-1632                                     P  88-1730                                P  88-0261 

l^]^                             P  88-1620                         P 88-1650                             [FR  Doc  88-25937  Filed  11-25-88;  8:45  am] 

P  88-1564                                    P  88-1621                                P  88-1657                                     ' 

P  88-1608                                                                                                                                          BiLUNQ  CODE  $560-50 

UMI 


Monday 
November  28,  1988 


Part  IV 

Department  of 
Commerce 

International  Trade  Administration 

19  CFR  Parts  353,  354,  and  355 

Procedures  For  Imposing  Sanctions  For 
Violation  of  an  Antidumping  or 
Countervailing  Duty  Protective  Order; 
Final  Rule 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

19  CFR  Parts  353, 354,  and  355 
[Docket  No.  70503-8177] 

Procedures  for  Imposing  Sanctions  for 
Violation  of  an  Antidumping  or 
Countervailing  Duty  Protective  Order 

AQENCY:  International  Trade 

Administration,  Commerce. 

action:  Final  rule. ^^^ 

summary:  The  International  Trade 
Administration  (ITA)  hereby  establishes 
procedures  for  imposing  sanctions 
against  an  individual,  firm,  or  other 
entity  for  violating  an  administrative 
protective  order  issued  by  the 
International  Trade  Administration  as  a 
condition  for  the  release  of  proprietary 
business  information  during  an 
antidumping  or  countervailing  duty 
proceeding. 

The  Secretary  of  Commerce  is 
authorized  to  release  proprietary 
business  information  under  an 
administrative  protective  order  in  the 
course  of  an  antidumping  duty  or 
countervailing  duty  investigation  or 
administrative  review.  19  U.S.C. 
1677f{c).  The  Secretary  is  further 
authorized  to  impose  sanctions  for  the 
violation  of  a  protective  order.  Id. 
Current  antidumping  duty  and 
countervailing  duty  regulations  provide 
that  a  person  against  whom  sanctions 
are  proposed  "shall  be  afforded  a 
reasonable  opporttmity  to  be  heard 
before  the  determination  is  made."  19 
CFR  353.30(e)(3).  355.20(e)(2). 

On  July  8, 1987,  the  Department 
proposed  rules  to  govern  the  imposition 
of  sanctions  for  violation  of  an 
administrative  protective  order  (52  FR 
25246).  The  Department  considered  all 
of  the  comments  received  in  response  to 
the  proposed  rule  and  request  for 
comments.  These  comments,  and  the 
Department's  response  to  them,  are 
summarized  below. 
EFFECTIVE  DATE:  These  regulations  are 
effective  December  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Powell,  Chief  Counsel  for 
Import  Administration.  (202)  377-1411. 
SUPPtEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291.  The  ITA  has 
determined  that  these  procedures  for 
imposing  sanctions  for  violations  of  an 
antidumping  duty  or  countervailing  duty 
administrative  protective  order  in  19 
Code  of  Federal  Regulations  ("CFR") 
Parts  353,  354,  and  355  are  not  a  major 
rule  as  defmed  in  section  1(b)  of 


Executive  Order  12291  (46  FR  13193. 
February  19, 1981)  because  they  will  not: 
(1)  Have  a  major  monetary  effect  on  the 
economy;  (2)  result  in  a  major  increase 
in  costs  or  prices;  or  (3)  have  a 
significant  adverse  effect  on  competition 
(domestic  or  foreign),  employment, 
investment,  productivity,  or  innovation. 

Executive  Order  12612.  These 
regulations  do  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612  (52  FR  41685,  October  30, 1987). 

Paperwork  Reduction  Act.  These 
regulations  will  not  impose  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35016/ 569.). 

Regulatory  Flexibility  Act.  The 
General  Counsel  of  the  Department  of 
Commerce  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because,  to  the  extent 
it  changes  existing  practices,  the  rule 
simply  improves  the  administration  of 
the  antidumping  duty  and  countervaihng 
duty  provisions  of  the  Tariff  Act  of  1930, 
as  amended.  As  a  result,  a  Regulatory 
Flexibility  Analysis  was  not  prepared. 

Changes  Required  by  Departmental 
Reorganization.  In  the  proposed  rule, 
the  Assistant  Secretary  for  Trade 
Administration  was  made  responsible 
for  deciding  whether  to  initiate 
proceedings  and  for  taking  other  actions 
following  a  report  of  investigation.  As 
we  explained  in  the  preamble,  "Persons 
who  make  day-to-day  decisions  under 
the  antidumping  and  countervailing  duty 
laws  •  *  *  would  not  be  involved." 

On  October  1, 1987.  the  position  of 
Assistant  Secretary  for  Trade 
Administration  was  abolished. 
Consistent  with  the  view  expressed  in 
the  preamble  to  the  proposed  rule,  the 
authority  to  make  decisions  during  the 
initial  stages  of  a  proceeding  under 
these  regulations  has  been  delegated  to 
the  Deputy  Under  Secretary  for 
International  Trade.  This  rule  has  been 
revised  accordingly. 

Time  Limits  Imposed  on  the 
Investigation  and  Initiation  of  Charging 
Proceeding 

Comment:  Three  parties  suggest  that 
the  Department  impose  a  time  limit 
under  S  354.5  with  respect  to  allegations 
that  the  terms  of  an  administrative 
protective  order  have  been  violated.  A 
reasonable  and  adequate  time  frame 
would  maintain  the  integrity  of  the 
protective  order  process,  ensure 
adequate  protection  for  business 
proprietary  information,  and  protect  the 


rights  of  the  accused  party.  Requiring 
prompt  notification  of  an  apparent 
disclosure  of  protective  order  material 
would  allow  some  remedial  measures  to 
be  taken  in  order  to  minimize  actual 
harm  to  the  party  whose  information 
allegedly  has  been  wrongfully  disclosed. 

One  party  believes  that  an  allegation 
of  impermissible  behavior  should  not  be 
permitted  more  than  three  months  after 
the  action  takes  place,  unless  the 
violation  could  not  have  been 
discovered  through  the  exercise  of 
reasonable  care.  A  second  party 
believes  that  a  one-year  limitation 
should  be  imposed  both  on  the 
investigation  concerning  the  alleged 
violation  and  on  the  possible  initiation 
of  a  proceeding  under  §  354.6. 

Department's  Position:  We  agree  that 
time  limits  are  appropriate  and  have 
revised  the  proposed  regulations  as 
follows:  First,  we  modified  §  354.5(b)  to 
provide  that  the  Department  will  not 
investigate  an  allegation  unless  it  is 
received  within  30  days  after  the 
violation  has  occurred  or  could  have 
been  discovered  through  the  exercise  of 
reasonable  and  ordinary  care.  If 
necessary,  the  Director  will  make  a 
determination  whether  this  condition  is 
met  before  deciding  whether  to 
commence  an  investigation.  In  addition 
to  the  reasons  given  in  the  comments, 
our  experience  has  been  that  stale 
allegations  not  only  make  impossible  the 
taking  of  prompt  remedial  action,  if 
appropriate,  but  also  seriously  hamper 
an  investigation  because  of  the  fading 
memories  and  unavailability  of 
witnesses.  No  investigation  the 
Department  has  to  date  conducted 
would  have  been  precluded  by 
application  of  this  30-day  reporting 
requirement. 

We  also  modified  §  354.5(b)  to  state 
that  the  Director  will  conduct  an 
investigation  and  submit  a  report  no 
later  than  180  days  after  receiving 
information  concerning  a  violation. 
Upon  the  Director's  request,  and  if 
extraordinary  circumstances  exist,  the 
Deputy  Under  Secretary  for 
International  Trade  may  grant  the 
Director  up  to  an  additional  180  days  to 
conduct  the  investigation  and  submit  the 
report. 

Finally,  we  changed  §  354.6  to  provide 
that  the  Deputy  Under  Secretary  must 
decide  whether  to  initiate  a  proceeding 
no  later  than  60  days  after  receiving  a 
report  of  the  investigation. 

The  regulations  as  originally  proposed 
set  forth  time  limits  for  the  remainder  of 
the  sanction  procedures,  except  for  the 
scheduling  of  a  hearing  by  a  presiding 
official.  Under  S  354.12,  the  presiding 
official  will  schedule  a  hearing  at  a 


reasonable  time,  date,  and  place.  We 
have  not  revised  the  proposal  in  this 
respect.  This  statement  tiius  grants  the 
presiding  onicer  sufficient  discretion  to 
take  account  both  of  the  presiding 
officer's  other  obligations  and  of 
discussions  that  may  be  taking  place 
between  the  parties  to  narrow  the 
issues.  For  its  part  however,  the 
Department  would  not  intend  to 
continue  such  discussions  for  more  than 
90  days  after  issuance  of  the  charging 
letter. 

GuideUiMs  for  Tk«atment  of  Protective 
Order  Material 

Comment:  Two  parties  suggest  that 
guidelines  defining  appropriate  or 
inappropriate  behavior  in  treatment  of 
protective  order  material  be 
incorporated  into  these  ndes.  Failure  to 
establish  guidelines  will  result  in  serious 
differences  of  opinion  as  to  what 
constitutes  a  violation  and  needless 
allegations  against  attorneys  trying  to 
comply  with  the  terms  of  an 
administrative  protective  order  as  they 
understand  them. 

One  party  suggests  the  following 
guidelines  be  included  in  these 
procedures  as  new  paragraph  (d]  to 
§  354.5: 

(d)  In  making  his  investigation  and 
preparing  his  report,  the  Director  shall  be 
guided  Ba  follows: 

(1)  PoUowing  is  ■  non-exhaustive  list  of 
behaviors  that  constitute  violatioiis  of  ■ 
protective  order 

(a)  The  wilful  disck)«ure  of  protective  order 
information  to  any  client  or  any  other  third 
party  not  allowed  access  under  the  protective 
order 

(b)  Counsel's  taking  protective  order 
material  out  of  the  United  States  to  ■  foreign 
country; 

(c)  The  use  of  protective  order  information 
in  questioning  third  parties  even  when  those 
parties  would  not  be  in  the  position  to  pass 
any  information  to  an  interested  party  to  the 
proceeding; 

(d)  Intentional  disposal  of  APO  documents 
not  returned  to  the  agency  other  than  through 
shredding  or  tearing  (in  at  least  8  parts). 

(2)  Following  is  a  non-exhaustive  list  of 
behavior  that  does  not  constitute  actionable 
violations  of  a  protective  order 

(a)  Inadvertent  disclosure  of  protected 
information,  including  inadvertent  failure  to 
shred  or  tear  documents  not  returned  to  the 
agency;  however,  if  the  Director  finds  that  the 
individual  or  firm  that  has  made  the 
inadvertent  disclosure  has  made  similar 
disclosures  in  the  recent  past  (preceding  12 
months),  he  shall  indicate  this  history  in  his 
investigation  report; 

(b)  Collection  of  documenta  from  counsel 
prior  to  their  further  dissemination  will  not 
be  deemed  to  be  a  "disclosure"  at  all; 

(c)  In  the  instance  where  administrative 
reviews  of  the  same  order  for  different  time 
periods  are  proceeding  simultaneously,  the 
use  of  protective  order  material  received  as 
the  result  of  one  review  in  the  other. 


(d)  The  disclosure  of  such  issues  (claim  for 
an  adjustment  for  after-sale  rebates,  sales 
below  cost  of  production,  etc.)  when  such 
issues  are  not  evident  from  public 
information  but  only  fnm  the  APO 
information; 

(e)  The  disclosure  of  ranges  of  aggregate 
values  within  plus  or  minus  10  percent  of  the 
actual  values  or  of  sample  calculations  when 
the  actual  values  appear  only  in  protective 
order  inibrmabon. 

Another  party  supports  a  distinction 
between  willful  and  inadvertent 
di8closiu*es  of  proprietary  information. 
The  party  recommends  that  when  the 
faUure  to  delete  proprietary  information 
from  the  public  version  of  a  brief  or 
other  correspondence  is  found  to  be 
inadvertent,  the  person  submitting  the 
information  should  be  required  to 
demonstrate  that  the  release  caosed 
substantial  harm  to  its  competitive 
position.  If  it  is  determined  that  no,  or 
minimal:  harm  has  resulted  from  the 
disclosure,  the  party  believes  the 
Department  can  reasonably  conclude 
that  the  proprietary  designation  was 
improperly  granted  and  that  no  violation 
of  the  protective  order  occurred.  A 
person  should  not  be  penalized  for  the 
inadvertent  disclosure  of  information 
where  that  disclosure  did  not  cause 
substantial  harm  to  the  competitive 
position  of  the  submitter. 

Department's  Position:  The 
Department  agrees  that  guidelines 
defining  inappropriate  behavior  in  the 
treatment  of  protective  order  material 
should  be  incorporated  into  the 
procedures  for  imposing  sanctions. 
Thus,  we  have  added  guidelines  tmder 
S  354.5,  new  paragraph  (d).  to  assist 
persons  subject  to  an  administrative 
protective  order.  The  guidelines  are 
based  upon  the  violations  described  in 
our  September  11. 1987.  notice  of  the 
Status  of  Investigations  into  Charges  of 
Violations  of  Administrative  Protective 
Orders  in  Antidumping  and 
Countervailing  Duty  Proceedings  (52  FR 
34399),  the  comments  we  received  with 
respect  to  that  notice  (which  are 
summarized  and  answered  here),  and 
the  comments  we  received  with  respect 
to  these  proposed  regulations. 

The  Department  chose  not  to  define 
guidehnes  for  permissible  behavior 
under  a  protective  order.  We  believe 
that  persons  subject  to  an 
administrative  protective  order  may 
place  themselves  in  greater  danger  of 
committing  a  violation  by  attempting  to 
interpret  guidelines  of  permissible 
behavior  rather  than  by  attempting  to 
avoid  impermissible  behavior.  We  urge 
persons  subject  to  protective  orders  to 
contact  the  Department  attorney 
assigned  to  the  case  if  they  are  unable  to 
determine  from  the  guidelines,  or  from 


the  terms  of  the  protective  order, 
whether  a  contemplated  act  constitutes 
a  violation.  (See.  "Designation  of  APO 
Legal  Ofiicer,"  infra] 

The  Department  also  did  not  include 
as  a  violation  the  suggested  example  of 
"[cjounsel's  taking  protective  order 
material  out  of  the  United  States  to  a 
foreign  coimtry."  We  fail  to  see  how  the 
risk  of  disclosure  is  increased  by 
counsel's  removal  of  proprietary 
material  from  the  United  States  such 
that  the  simple  act  of  doing  so  should  be 
proclaimed,  ipso  facto,  a  violation. 
Counsel  is  subiect  to  the  requirements  to 
safeguard  proprietary  information  at 
any  location,  and  if  the  risk  of  disclosinv 
increases  from  one  place  to  the  next, 
counsel  is  expected  to  increase  the  steps 
taken  to  safeguard  this  material. 

In  addition,  the  Department  did  not 
include  a  guideline  on  the  method  by 
which  the  disposal  of  protective  order 
material  must  take  place.  As  explained 
in  response  to  the  next  comment,  this 
suggestion  is  directed  more  to 
procedures  for  adminiatering  protective 
orders  than  to  sanctions  for  violations  of 
those  orders. 

We  disagree  widi  the  suggestion  that 
we  should  authorize  limited  use  of 
proprietary  material  obtained  during 
one  administrative  review  of  an  order  in 
a  later  administrative  review  of  the 
same  order.  (See,  "Use  of  Protective 
Onler  Material  hi  Odier  Proceediitgs." 
infra.)  While  isolated  examples  can  be 
given  of  the  potential  utility  of  such 
exceptions,  the  increased  risk  of 
disclosure  and  the  drain  of  the 
Department's  limited  resources  away 
from  the  real  work  of  a  review  far 
outweigh  that  potential  benefit  In  order 
to  implement  the  conunent  protective 
orders  would  have  to  extend  in  time 
from  the  initial  investigation  through  all 
administrative  reviews,  which  means 
keeping  such  orders  active  for  ten  years 
or  more  in  some  cases.  The  chance  that 
proprietary  material  can  adequately  be 
managed  under  those  circumstances  is 
slim,  and  the  risk,  therefore,  of 
inadvertent  disclosure  is  greatly 
increased. 

Moreover,  parties  could  find  it 
necessary  to  raise  again  issues  resolved 
as  to  the  particular  facts  in  prior 
reviews,  thus  ensuring  that  no  topic  is 
ever  put  to  rest  and  distracting 
Departmental  personnel  from  resolving 
the  issues  that  pertain  to  the  facts  in  the 
current  review.  These  dangers  are  not 
warranted  by  the  potential  benefits 
identified  in  the  comment  The 
Department  of  course,  will  have  access 
to  proprietary  data  in  prior  reviews  as 
part  of  its  investigatory  mandate,  and 
will  transfer  proprietary  information 
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into  the  record  of  the  current  review 
from  that  of  a  prior  review  when  it  is 
appropriate  to  do  so. 

The  recommendation  that  use  of 
proprietary  information  when 
questioning  third  parties  should  be 
considered  a  violation  is  included  in  the 
first  guideline,  that  is,  such  use  would  be 
considered  disclosure  of  protective 
order  information  to  someone  not  listed 
in  the  guideline. 

Finally,  the  Department  did  not 
distinguish  in  its  guidelines  between 
willful  and  inadvertent  disclosures  of 
protected  information  for  piuposes  of 
deciding  whether  a  violation  has,  in  fact, 
occurred.  Disclosure  of  proprietary 
information,  inadvertent  or  otherwise, 
will  continue  to  constitute  a  violation  of 
the  administrative  protective  order.  We 
recognize,  however,  that  a  willful  or 
inadvertent  violation  of  an 
administrative  protective  order  and  the 
degree  of  harm  caused  by  a  violation 
should  be  considered  in  determining 
whether  sanctions  are  appropriate  and, 
if  so,  what  sanctions  to  impose.  This  is 
why  the  test  for  deciding  whether  to 
initiate  a  charging  proceeding  has  two 
parts.  Before  a  charging  letter  is  issued, 
the  Deputy  Under  Secretary  must  find 
under  $  354.6  not  only  that  reasonable 
cause  to  believe  a  person  violated  a 
protective  order  exists,  but  also  that 
imposition  of  a  sanction  for  that 
violation  is  appropriate.  If  a  sanction  is 
not  appropriate  for  the  violation,  the 
Deputy  Under  Secretary  will  not  initiate 
a  proceeding.  If  a  sanction  is 
appropriate,  the  gradient  of  sanctions 
listed  in  t  354.3  provides  the  Deputy 
Under  Secretary,  the  presiding  oHicial 
or  the  APO  Sanctions  Board  sufficient 
discretion  to  impose  the  sanction 
appropriate  to  the  particular  violation. 
As  noted  in  S  354.6,  "In  determining 
whether  sanctions  are  appropriate  and, 
if  so,  what  sanctions  to  impose,  the 
Deputy  Under  Secretary  will  consider 
the  nature  of  the  violation,  the  resulting 
harm,  and  other  relevant  circimistances 
of  the  case."  A  similar  statement  is 
made  in  S  354.14(b). 

Handling  of  Protective  Order  Material 
Following  a  Hnal  Determination 

Comment:  One  party  suggests  that  the 
Department  establish  a  guideline  as  to 
what  dociunents  containing  proprietary 
information  must  be  returned  to  the 
Department  or  the  submitting  party  and 
what  documents  may  be  destroyed  The 
party  believes  that  the  current  policy 
requires  only  that  the  original 
documents  furnished  must  be  returned, 
while  copies  of  the  original  documents 
and  all  notes,  memoranda,  and  official 
submissions  containing  protected 
information  may  be  destroyed.  If  the 


Department  permits  destruction  of  such 
information,  it  should  clearly  indicate 
how  that  destruction  should  take  place, 
specifically  as  regards  an  electronic 
memory  or  a  computer  program. 

Department's  Position:  The  subject 
matter  of  this  comment  is  directed  more 
to  procedures  for  administering 
protective  orders  than  to  sanctions  for 
violations  of  those  orders,  which  is  the 
subject  of  this  rulemaking.  We  have. 
however,  deleted  "destruction"  of 
proprietary  information  from  the 
guideline  in  new  paragraph  (d),  even 
though  it  was  included  in  the  proposed 
rule,  because  the  Department  permits 
destruction,  and  certification  of  such 
destruction,  in  accordance  with 
instructions  contained  in  the  model 
apphcation  and  protective  order. 

Use  of  Protective  Order  Material  When 
a  Petition  Is  Refiled 

Comment  One  party  recommends 
that  the  Department  should  presume 
that  protective  order  material  has  not 
been  misused  when  an  antidumping 
duty  or  a  countervailing  duty  case  is 
refiled,  provided  that  the  petitioner  can 
demonstrate  an  independent  basis  for 
believing  circumstances  changed 
sufficiently  to  warrant  the  refiling. 
Counsel  risks  a  claim  that  he  used 
protective  order  information  submitted 
in  a  prior  proceeding  when  refiling  a 
petition  following  the  termination  of  the 
earlier  proceeding.  A  guideline  on  this 
subject  would  significantly  reduce  any 
chilling  effect  upon  the  party's  right  to 
petition  the  government  for  redress. 

Department's  Position:  The 
Department  agrees  with  the  presumption 
enunciated  by  the  party,  that  is,  the 
Department  presumes  that  protective 
order  material  has  not  been  misused 
when  an  antidumping  duty  or  a 
countervailing  duty  petition  is  refiled. 
We  did  not,  however,  include  this 
presumption  as  a  guideline  under  these 
regulations  because  we  decided,  in 
response  to  an  earlier  comment,  not  to 
establish  guidelines  for  permissible 
behavior  under  a  protective  order. 
Again,  the  Department  is  always  willing 
to  consult  with  any  person  who  requests 
guidance  as  to  the  use  of  proprietary 
information. 

Standard  for  Allegations 

Comment  One  party  suggests  that 
counsel  who  allege  a  violation  of  an 
administrative  protective  order  be  held 
to  the  same  standard  as  that  imposed 
under  Rule  11  of  the  Federal  Rules  of 
Civil  Procedure.  This  standard  would 
limit  frivolous  allegations  of  wrongdoing 
by  other  counsel. 

Department's  Position:  The 
Department  condemns  frivolous 


allegations  of  wrongdoing  under  these 
regulations,  but  does  not  consider  it 
necessary  at  this  time  to  impose  a 
standard  by  which  to  judge  the  propriety 
of  an  individual's  allegation.  Civil 
remedies  allow  an  accused  party  an 
adequate  response  to  the  more  serious 
charges  of  frivolity.  Our  experience  also 
demonstrates  that  the  persons  who 
allege  a  violation  impose  upon 
themselves  a  rigorous  standard  by 
which  they  scrutinize  their  decision.  If 
these  regulations  generate  frivolous 
allegations,  we  will  consider  imposing  a 
standard  for  allegations  of  violations  of 
administrative  protective  orders  in 
future  rulemaking,  together  with 
appropriate  sanctions  for  failure  to  meet 
that  standard. 

Repeated  Inadvertent  Disclosures  of 
Protective  Order  Material 

Comment  One  party  recommends 
that  the  text  of  §  354.6  include  the 
following  statement: 

If  the  Director  has  found  a  repeated  history 
of  inadvertent  disclosures,  the  Assistant 
Secretary  will  notify  appropriate  ITA 
[Department]  personnel  and  request  that  they 
provide  assistance  to  the  offending  party  in 
the  form  of  review  of  the  party's  APO 
procedures  and  the  provision  of  appropriate 
advice  so  that  the  party  may  reduce  or 
eliminate  his  or  her  inadvertent  disclosures. 
Failure  to  adopt  the  recommendations  of  the 
Commerce  Department  personnel,  where 
such  recommendations  are  reasonable  and 
do  not  involve  substantial  additional  costs, 
can  be  considered  by  the  agency  in 
determining  whether  future  APO  release 
should  be  permitted. 

Department's  Position:  The 
Department  does  not  consider  it 
necessary  to  add  the  party's 
recommended  paragraph  to  our 
regulations.  We  have  always  placed  a 
high  priority  on  educating  parties  as  to 
the  proper  use  and  control  of  proprietary 
information  and  will  continue  to  provide 
guidance  whenever  a  misunderstanding 
develops.  Also,  the  failure  of  a  person  to 
adopt  the  Department's 
recommendations  is,  more 
appropriately,  a  consideration  of  intent 
to  violate  a  protective  order  and  thus 
will  be  reflected  in  the  Deputy  Under 
Secretary's  recommendation  for 
sanction.  We  note  that  any  disclosure, 
albeit  inadvertent,  constitutes  a 
violation  and  the  Department  may 
investigate  and  take  action  accordingly. 

Designation  of  an  APO  Legal  Officer 

Comment  One  party  suggests  that  the 
Department  designate  an  "APO  legal 
officer."  This  individual  would  have  the 
power  under  the  regulations  to  issue 
formal  advisory  opinions  as  to  the 
confidentiality  of  information  derived 
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from  protective  order  materials.  The 
difficult  decisions  as  to  maintenance  of 
a  document's  confidentiality  during  an 
indirect  discussion  of  protective  order 
data,  or  whether  a  document's 
confidentiality  has  been  waived  by  the 
submitter,  should  not  be  left  solely  to 
the  judgment  of  opposing  ccnmsel. 

Department's  Position:  The 
Department  does  not  consider  it 
necessary  to  designate  a  particular  legal 
officer  to  answer  questions  concerning 
protective  order  materiaL  A  person  may 
contact  the  attorney  assigned  from  the 
Office  of  Chief  Counsel  for  Import 
Administration  to  seek  clarification  as 
to  whether  a  proposed  act  constitutes  a 
violation  of  an  administrative  protective 
order.  We  will  continue,  however,  to 
evaluate  whether  it  is  necessary  to 
appoint  an  APO  legal  officer. 

Closing  Public  Hearings 

Comment  Two  parties  recommend 
that  the  Department  close  the 
administrative  hearings  in  antidumping 
and  countervailing  duty  proceedings 
when  necessary  to  permit  disclosure  of 
proprietary  hiforroation.  One  of  these 
parties  suggests  that  a  portion  of  the 
hearing  be  closed  only  where  all  parties 
to  the  investigation  consent.  The  other 
party  suggests  that  the  Department 
withhold  copies  of  the  transcript  from 
the  public  for  46  hours  to  permit  counsel 
to  delete  pn^irietary  information  fixnn  it. 
Hie  spontaneous  nature  of  testimony  at 
a  hearing  increases  the  risk  of  an 
inadvertent  disclosure  of  proprietary 
information.  Closed  hearings  would 
reduce  this  risk. 

Department's  Position:  The  subject 
matter  of  this  comment  is  more 
appropriate  for  consideration  in  the 
context  of  our  current  revision  of  the 
regulations  for  countervailing  duty  and 
antidumping  duty  proceedings  than  in 
the  context  of  this  rulemaking. 
Therefore,  this  comment  will  be 
considered  in  our  revision  of  those 
regulations. 

Blanket  Administrative  Protective 
Orders 

Comment  One  party  suggests  that  all 
counsel  to  a  proceeding  be  covered  by  a 
single,  blanket  administrative  protective 
order.  This  approach  woiild  limit  the 
concern  of  respondents'  counsel  where 
multiple  source  information  is  used  and 
reduce  the  risk  of  inadvertent  disclosure 
when  attempting  to  make  many  versiotu 
of  the  same  brief. 

Department's  Position:  The  subject 
matter  of  this  comment  is  more 
appropriate  for  consideration  in  the 
context  of  our  current  revision  of  the 
regulations  for  countervailing  duty  and 
antidimiping  doty  proceedings  than  in 


the  context  of  this  rulemaking. 
Therefore,  this  comment  will  be 
considered  in  our  revision  of  those 
regulations. 

Use  of  Protective  Order  Material  in 
Other  Proceedings 

Comment  One  party  believes  that  the 
Department  should  not  artificially  limit 
its  own  factfinding  abilities  by 
preventing  interested  parties  and  itself 
from  takinig  cognizance  of  protective 
order  information  in  the  context  of  any 
ongoing  proceeding  in  which  the 
information  is  relevant.  The  statutory 
limitation  on  the  use  of  protective  order 
information  is  designed  to  encourage 
submission  of  such  information  by 
giving  assurances  that  the  data  will  not 
be  used  in  additional  legal  proceedings 
brought  by  parties  given  access.  This 
limitation  should  not  bar  the  use  of  this 
material  over  the  course  of  a  single 
proceeding  as  that  term  is  defined  in  the 
Department's  regulations.  This 
limitation  should  also  not  bar  the  use  of 
this  material  against  another  party 
where  that  party  it  involved  in  the  same 
or  a  separate  investigation  of  the  same 
product.  Finally,  this  limitation  should 
not  bar  use  of  this  information  in  a 
simultaneous  investigation  of  die  same 
party  under  another  unfair  trade  statute. 

Department's  Position:  The 
Department  has  consistentiy  held  that 
the  acts  described  above  violate 
administrative  protective  orders. 
Therefore,  to  clarify  our  holding,  we 
established  under  {  354.5.  new 
paragraph  (d),  guidelines  to  address  the 
use  of  protective  order  information  for 
purposes  other  than  the  proceeding  for 
which  it  was  obtained.  (See,  "Guidelines 
for  Treatment  of  Protective  Order 
Material."  supra.  See  also  the 
Department's  discussion  of  this  issue  in 
the  current  revision  of  the  regulations 
for  antidumping  and  coimtervailing  duty 
proceedings.) 

Limit  Sanctions  to  Appearances  Before 
tiielTA 

Comment  One  party  suggests  that  the 
sanctions  barring  a  person  from 
appearing  before  the  Department  or  any 
constituent  agency  or  other  sub-unit  of 
the  Department  under  paragraphs  (a)(1) 
and  (b)(1)  of  (  354.3  and  paragraphs 
(c)(2)  and  (c)(3)  of  S  354.8  be  limited  just 
to  appearances  before  the  ITA.  The 
party  believes  that  a  person  found  to 
have  violated  a  protective  order  before 
the  ITA  should  not  be  barred  from 
appearing  before  other  agencies  of  the 
Department  such  as  the  Patent  and 
Trademark  Office  or  the  National 
Oceanic  and  Atmospheric 
Administration,  which  perform  services 
diRerent  from  those  of  the  ITA. 


Department's  Position:  The 
Department  agrees  that  sanctions  to  bar 
a  person  from  appearing  before  the 
Department  should  be  limited  just  to 
appearances  before  the  ITA.  Tliat  is,  our 
proceedings  do  not  consider  factors 
relevant  to  the  appearance  of  a  person 
before  another  agency  of  the 
Department  Thus,  a  violation  of  an 
administrative  protective  order  forms  no 
basis  for  us  to  decide  whether  a  person 
should  be  prohibited  from  practicing 
before  another  agency. 

Sections  354.3(a),  354.3(b).  and  354.8(c) 
have  been  amended  to  l>e  consistent 
with  tills  position.  The  Department 
notes,  however,  that  it  still  retains  the 
authority  imder  \  354.15(e)  to  provide 
such  information  to  the  ethics  panel  or 
other  disciplinary  body  of  the 
appropriate  bar  associations  or  other 
professional  associations  whenever  the 
Deputy  Under  Secretary  subjects  a 
charge  or  affected  party  to  a  sanction 
under  \  354.3(a)(1)  and  to  any  Federal 
agency  likely  to  liave  an  interest  in  the 
matter  and  will  cooperate  in  any 
disciplinary  actions  by  any  association 
or  agency.  We  would  also  note  that 
disbarment  from  practice  before  ITA 
could  trigger  disciplinary  proceedings  by 
other  agencies. 

No  Time  Limit  Imposed  on  Sanctioos 

Comment  One  party  recommends 
that  the  seven-year  limit  placed  on 
sanctions  barring  a  person  from 
appearing  before  the  Department  under 
S  354.3(a)(1)  and  S  354.3(b)(1)  or  denying 
a  person  access  to  proprietary 
information  under  S  354.3(a)(2)  be  lifted. 
The  Department  should  have  the  ability 
to  impose  sanctions  upon  a  person 
found  to  have  violated  a  protective 
order  for  a  period  longer  than  seven 
years. 

Department's  Position:  The 
Department  agrees  that  it  should  not 
limit  its  ability  to  impose  sanctions  upon 
a  person  found  to  have  violated  a 
protective  order  for  a  period  not  to 
exceed  seven  years.  Paragraphs  (a)(1), 
(a)(2),  and  (b)(1)  of  %  354.3  have  tiius 
been  amended  to  be  consistent  with  this 
position. 

Longer  Hme  limit  for  the  Presiding 
Official's  Initial  Decision 

Comment  One  party  suggests  that  the 
presiding  official  be  allowed  more  than 
10  days  to  file  an  initial  decision  after 
the  conclusion  of  a  bearing  under 
S  354.14(a).  The  party  notes  that  it 
normally  takes  more  than  one  day  for  a 
hearing  transcript  to  become  available 
and  that  to  require  a  transcript  in  one 
day  significantiy  increases  the  costs  of 
the  proceeding. 
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Department's  Position:  The 
Department  agrees  that  it  should 
increase  the  period  in  which  the 
presiding  official  will  ordinarily  issue  a 
decision  following  the  conclusion  of  a 
hearing.  Paragraph  (a)  of  §  354.14  has 
thus  been  amended  to  allow  the 
presiding  ofHcial  20  days  to  file  a 
decision  under  these  circumstances. 

Note. — ^The  Department  added  the  phrase, 
"whenever  the  Deputy  Under  Secretary 
subjects  a  charged  or  affected  party  to  a 
sanction  under  puagraph  (a](l]  of  S  354.3."  to 
the  last  sentence  of  1 354.15(e)  in  order  to 
indicate  when  the  Department  will  refer  a 
violation  under  this  part  to  the  disciplinary 
t>ody  of  the  appropriate  professional 
association.  The  last  sentence  of  J  354.14(e) 
now  reads  as  follows: 

The  Deputy  Under  Secretary  will  also 
provide  such  infonnation  to  the  ethics  panel 
or  other  disciplinary  body  of  the  appropriate 
bar  associations  or  other  professional 
associations  whenever  the  Deputy  Under 
Secretary  subjects  a  charged  or  affected 
party  to  a  sanction  under  paragraph  (a)(1)  of 
§354.3  and  to  any  Federal  agency  likely  to 
have  an  interest  in  the  matter  and  will 
cooperate  in  any  disciplinary  actions  by  any 
[the]  a88ociation[s]  or  agencyfies]. 

Many  bar  associations,  including  that 
of  the  District  of  Columbia,  operate 
under  procedural  rules  which  would 
require  a  formal  investigation  of  such  a 
notice,  regardless  of  its  nature.  The 
unintended  effect  could  be  the  initiation 
of  an  investigation  by  a  bar  association 
for  a  violation  which  did  not  warrant 
further  remedial  action.  We  thus 
decided  to  limit  such  referrals  to  the 
most  grievous  violations;  that  is.  those 
that  result  in  debarment  from  practice 
before  the  ITA. 

List  of  Subjects  in  19  CFR  Parts  353. 354, 
and  355 

Business  and  industry.  Foreign  trade. 
Imports.  Trade  practices. 

Dated:  November  21. 1988. 
JanW.Marea. 

Assistant  Secretary  for  Import 
A  dministratioiL 

For  the  reasons  stated,  we  amend 
Parts  353  and  355  of  19  CFR  Chapter  III 
and  add  a  Part  354  as  shown  l>elow. 

PART  353— {AMENDED] 

1.  The  authority  citation  for  Part  353  is 
revised  to  read  as  follows: 

Autitority:  5  U.&a  301.  and  subtitle  IV. 
parts  a  in.  and  IV  of  the  Tariff  Act  of  1930. 
as  amended  by  Title  I  of  the  Trade 
Agreements  Act  of  1979,  Pub.  L  96-39,  93 
Stat  150;  sec.  221  and  Title  VI  of  the  Trade 
and  Tariff  Act  of  1984.  Pub.  L  93-573. 98  Stat 
2948;  and  Title  XVm.  Subtitle  B.  Chapter  3  of 
the  Tax  Reform  Act  of  1988.  Pub.  L  99-514, 
100  Stat  208S. 


2. 19  CFR  353.30(e)(2)  is  revised  to 
read  as  follows: 

§353^    UmHed  disciOMir*  Of  certain 
confidantial  information  undar  an 
■dtninistrativa  protacttw  order. 
•        •        •        *        • 

(e)  •  *  • 

(2)  The  imposition  of  such  sanctions 
shall  be  in  accordance  with  the 
procedures  set  forth  in  19  CFR  Part  354. 

3. 19  CFR  Part  354  is  added  as  follows: 

PART  354— PROCEDURES  FOR 
IMPOSINQ  SANCTIONS  FOR 
VIOLATION  OF  AN  ANTIDUMPING  OR 
COUNTERVAIUNQ  DUTY 
PROTECTIVE  ORDER 

Sees. 

354.1  Scope. 

354.2  Defmitions. 

354.3  Sanctions. 

354.4  Suspension  of  rules. 

354.5  Report  of  violation  and  investigation. 
354.8  Initiation  of  proceedings. 

354.7  Charging  letter. 
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Authority:  5  U.S.C  301.  and  sec.  777  of  the 
Tariff  Act  of  1930,  as  amended  by  sec.  619  of 
The  Trade  and  Tariff  Act  of  1984.  Pub.  L  93- 
573.  98  Stat.  2948,  3038.  and  sec  1888(a)(13)  of 
the  Tax  Reform  Act  of  1086,  Pub.  L  99-514. 
100  Stat  2065. 

9354.1    Scop*. 

This  Part  sets  forth  the  procedures  for 
imposing  sanctions  for  violation  of  an 
administrative  protective  order  issued 
under  19  CFR  9  353.30  or  S  355.20.  or 
successor  regidations.  as  authorized  by 
19  U.S.C.  S  1677f(c). 

S354J    DofMtiona. 

For  purposes  of  this  part 

(a)  "Affected  party"  means  a  party 
against  whom  sanctions  have  been 
proposed  but  who  is  not  a  charged 
party; 

(b)  "APO  Sanctions  Board"  means  the 
Administrative  Protective  Order 
Sanctions  Board; 

(c)  "Chaiged  party"  means  a  person 
who  is  charged  by  the  Deputy  Under 
Secretary  with  violating  a  protective 
order 

(d)  "Chief  Counsel"  means  Chief 
Counsel  for  Import  Administration,  or 
designee; 

(e)  "Date  of  service"  means  the  day  a 
dociunent  is  deposited  in  the  mail  or 
delivered  in  person; 


(f)  "Days"  means  calendar  days, 
except  that  a  deadline  which  falls  on  a 
weekend  or  holiday  shall  be  extended  to 
the  next  working  day; 

(g)  "Department"  means  Department 
of  Commerce; 

(h)  "Deputy  Under  Secretary"  means 
Deputy  Under  Secretary  for 
International  Trade,  or  designee; 

(i)  "Director"  means  an  Office 
Director  imder  the  Deputy  Assistant 
Secretary  for  Investigations, 
International  Trade  Administration,  or 
designee,  who  shall  be  responsible  for 
conducting  an  investigation  of  an 
alleged  violation  of  an  administrative 
protective  order  if  the  incident  is 
discovered  during  an  administrative 
review,  or  an  OfRce  Director  under  the 
Deputy  Assistant  Secretary  for 
Compliance,  International  Trade 
Administration,  or  designee,  if  the 
incident  is  discovered  during  any  other 
time; 

(j)  "Lesser  included  sanction"  means  a 
sanction  of  the  same  type  but  of  more 
limited  scope  than  the  proposed 
sanction;  thus  a  one-year  bar  on 
representations  before  the  International 
Trade  Administration  is  a  lesser 
included  sanction  of  a  proposed  seven- 
year  bar. 

(k)  "Parties"  means  the  Department 
and  the  charged  party  or  affected  party 
in  an  action  under  this  Part; 

(1)  "Person"  means  an  individual, 
partnership,  corporation,  association, 
organization,  or  other  entity; 

(m)  "Presiding  official"  means  the 
person  authorized  to  conduct  hearings  in 
administrative  proceedings  or  to  rule  on 
any  motion  or  make  any  determination 
under  this  part  who  may  be  an 
Administrative  Law  Judge,  a  Hearing 
Commissioner,  or  such  other  person  who 
is  not  under  the  supervision  or  control  of 
the  Assistant  Secretary  for  Import 
Administration,  the  Deputy  Under 
Secretary  for  International  Trade,  the 
Chief  Counsel  for  Import 
Administration,  or  a  member  of  the  APO 
Sanctions  Board; 

(n)  "Proprietary  information"  means 
infonnation  the  disclosure  of  which  the 
Secretary  has  decided  is  limited  under 
19  CFR  353.29  or  355.19,  including 
business  or  trade  secrets;  production 
costs;  distribution  costs;  terms  of  sale; 
prices  of  individual  sales,  likely  sales,  or 
offers;  names  of  customers,  distributors, 
or  suppliers;  exact  amotmts  of  the  gross 
net  subsidies  received  and  used  by  a 
person:  names  of  particular  persons 
from  whom  proprietary  information  was 
obtained;  and  any  other  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 


the  competitive  position  of  the 
submitter; 

(0)  "Protective  order"  means  an 
administrative  protective  order  issued 
by  the  Secretary  under  19  CFR  353.30  or 
355.20;  and 

(p)  "Under  Secretary"  means  Under 
Secretary  for  International  Trade,  or 
designee. 

§  354.3    Sanctions. 

(a)  A  person  determined  under  this 
part  to  have  violated  a  protective  order 
may  be  subjected  to  any  or  all  of  the 
following  sanctions: 

(1)  Barring  such  person  from 
appearing  before  the  International  Trade 
Administration  to  represent  another  for 
a  designated  time  period  from  the  date 
of  publication  in  the  Federal  Register  of 
a  notice  that  a  violation  has  been 
determined  to  exist; 

(2)  Denying  the  person  access  to 
proprietary  information  for  a  designated 
time  period  from  the  date  of  publication 
in  the  Federal  Register  of  a  notice  that  a 
violation  has  been  determined  to  exist; 

(3)  Other  appropriate  administrative 
sanctions,  including  striking  from  the 
record  any  information  or  argument 
submitted  by,  or  on  behalf  of,  the 
violating  party  or  the  party  represented 
by  the  violating  party;  terminating  any 
proceeding  then  in  progress;  or  revoking 
any  order  then  in  effect;  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  and  all  other  materials 
containing  the  proprietary  information, 
such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  an 
administrative  protective  order. 

(b)  (1)  The  firm  of  which  a  person 
determined  to  have  violated  a  protective 
order  is  a  partner,  associate  or 
employee;  any  partner,  associate, 
employer,  or  employee  of  such  person; 
and  any  person  represented  by  such 
person  may  be  barred  from  appearing 
before  the  International  Trade 
Administration  for  a  designated  time 
period  from  the  date  of  publication  in 
the  Federal  Register  of  notice  that  a 
violation  has  been  determined  to  exist 
or  may  be  subjected  to  the  sanctions  set 
forth  in  paragraph  (a)  of  this  section,  as 
appropriate. 

(2)  Each  person  against  whom 
sanctions  are  proposed  under  paragraph 
(b)(l]  of  this  section  is  entitled  to  all  the 
administrative  righfs  set  forth  in  this 
Part  separately  and  apart  from  rights 
provided  to  a  person  subject  to 
sanctions  under  paragraph  (a)  of  this 
section,  including  the  right  to  a  charging 
letter,  right  to  representation,  and  right 
to  a  hearing,  but  subject  to  joinder  or 
consolidation  by  a  presiding  official 
under  §  354.12(b). 


§  354.4    Suspension  of  rules. 

Upon  request  by  the  Deputy  Under 
Secretary,  a  charged  or  affected  party, 
or  the  APO  Sanctions  Board,  a  presiding 
official  may  modify  or  waiv6  any  rule  in 
the  part  upon  determining  that  no  party 
will  be  unduly  prejudiced  and  the  ends 
of  justice  will  thereby  be  served  and 
upon  notice  to  all  parties. 

§  354.5    Report  of  violation  and 
Investigation. 

(a)  An  employee  of  the  Department  of 
Commerce  who  has  information 
indicating  that  the  terms  of  an 
administrative  protective  order  have 
been  violated  will  provide  the 
information  to  the  appropriate  Director 
or  the  Chief  Counsel. 

(b)  Upon  receiving  information  which 
indicates  that  a  person  may  have 
violated  the  terms  of  an  administrative 
protective  order,  from  an  employee  of 
the  Department  of  Commerce  or  any 
other  person,  the  appropriate  Director 
will  conduct  an  investigation  concerning 
whether  there  was  a  violation  of  a 
protective  order,  and  who  was 
responsible  for  the  violation,  if  any.  For 
purposes  of  this  part,  the  Director  will 
be  supervised  by  the  Deputy  Under 
Secretary  for  International  Trade  with 
guidance  from  the  Chief  Counsel.  The 
Director  will  conduct  an  investigation 
only  if  the  information  is  received  within 
30  days  after  the  alleged  violation 
occurred  or,  as  determined  by  the 
Director,  could  have  been  discovered 
through  the  exercise  of  reasonable  and 
ordinary  care. 

(c)  The  appropriate  Director  will 
provide  a  report  of  the  investigation  to 
the  Deputy  Under  Secretary,  after 
review  by  the  Chief  Counsel,  no  later 
than  180  days  after  receiving 
information  concerning  a  violation. 
Upon  the  appropriate  Director's  request, 
and  if  extraordinary  circimistances 
exist,  the  Deputy  Under  Secretary  may 
grant  the  appropriate  Director  up  to  an 
additional  180  days  to  conduct  the 
investigation  and  submit  the  report. 

(d)  The  following  examples  of  actions 
that  constitute  violations  of  an 
administrative  protective  order  shall 
serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  These 
examples  do  not  represent  an 
exhaustive  list.  Evidence  that  one  of  the 
acts  described  in  the  guidelines  has 
been  committed,  however,  shall  be 
considered  by  the  Deputy  Under 
Secretary  as  reasonable  cause  to  believe 
a  person  has  violated  a  protective  order, 
within  the  meaning  of  S  354.6. 

(1)  Disclosure  of  proprietary 
information  to  any  person  not  granted 
access  to  that  information  by  protective 
order,  including  an  employee  of  the 


Department  not  directly  concerned  with 
carrying  out  the  investigation  in 
connection  with  which  the  information 
is  submitted,  an  employee  of  any  other 
United  States  Government  agency,  or  a 
member  of  Congress. 

(2)  Failure  to  follow  the  detailed 
procedures  outlined  in  the  protective 
order  for  safeguarding  proprietary 
information,  including  maintaining  a  log 
showing  when  each  proprietary 
document  is  used,  and  by  whom,  and 
requiring  all  employees  who  obtain 
access  to  proprietary  information  (under 
the  terms  of  a  protective  order  granted 
their  employer)  to  sign  and  date  a  copy 
of  that  protective  order. 

(3)  Loss  of  proprietary  information. 

(4)  Failure  to  return  or  destroy  all 
copies  of  the  original  docimients  and  all 
notes,  memoranda,  and  submissions 
containing  proprietary  information  at 
the  close  of  the  proceeding  for  which  the 
data  were  obtained  by  burning  or 
shredding  of  the  dociunents  or  by 
erasing  electronic  memory,  computer 
disk,  or  tape  memory,  as  set  forth  in  the 
administrative  protective  order. 

(5)  Failure  to  delete  proprietary 
information  from  the  public  version  of  a 
brief  or  other  correspondence  filed  with 
the  Department. 

(6)  Disclosure  of  proprietary 
information  during  a  public  hearing. 

(7)  Use  of  proprietary  information 
submitted  for  one  investigation  or 
administrative  review  during  a  different 
investigation  or  administrative  review. 

(8)  Use  of  proprietary  information 
submitted  in  one  investigation  or 
administrative  review  in  a  separate 
investigation  or  administrative  review  of 
a  product  from  the  same  or  different 
country. 

(9)  Use  of  proprietary  information 
submitted  for  a  countervailing  duty 
investigation  or  administrative  review 
during  an  antidumping  duty 
investigation  or  administrative  review, 
or  vice  versa. 

§354.6    Initiation  of  procaodings. 
If  the  Deputy  Under  Secretary 
concludes,  after  an  investigation  and 
report  by  the  appropriate  Director  under 
§  354.5(c)  and  consultation  with  the 
Chief  Counsel,  that  there  is  reasonable 
cause  to  believe  that  a  person  has 
violated  a  protective  order  and  that 
sanctions  are  appropriate  for  the 
violation,  the  Deputy  Under  Secretary 
will  initiate  a  proceeding  under  this  part 
by  issuing  a  charging  letter  as  set  forth 
in  S  354.7.  In  determining  whether 
sanctions  are  appropriate  and,  if  so. 
what  sanctions  to  impose,  the  Deputy 
Under  Secretary  will  consider  the  nature 
of  the  violation,  the  resulting  harm,  and 
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other  relevant  circumstances  of  the 
case.  The  Deputy  Under  Secretary  will 
decide  whether  to  initiate  a  proceeding 
no  later  than  60  days  after  receiving  a 
report  of  the  investigation. 

§354.7    Charging  letter. 

(a)  Contents  of  Letter.  The  Deputy 
Under  Secretary  will  initiate 
proceedings  by  issuing  a  charging  letter 
to  each  charged  party  and  affected  party 
which  includes: 

(1)  A  statement  of  the  allegation  that  a 
protective  order  has  been  violated  and 
the  basis  thereof; 

(2)  A  statement  of  the  proposed 
sanctions; 

(3)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  review  the 
documents  or  other  physical  evidence 
upon  which  the  charge  is  based  and  the 
method  for  requesting  access  to,  or 
copies  of.  such  documents; 

(4)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  a  hearing 
before  a  presiding  ofHcial  if  requested 
within  30  days  of  the  date  of  service  of 
the  charging  letter  and  the  procedure  for 
requesting  a  hearing,  including  the 
name,  address,  and  telephone  number  of 
the  person  to  contact  if  there  are  further 
questions; 

(5)  A  statement  that  the  charged  or 
affected  party  has  a  right,  if  a  hearing  is 
not  requested,  to  submit  documentary 
evidence  to  the  Deputy  Under  Secretary 
and  an  explanation  of  the  method  for 
submitting  evidence  and  the  date  by 
which  it  must  be  received;  and 

(6)  A  statement  that  the  charged  or 
affected  party  has  a  right  to  retain 
counsel  at  the  party's  own  expense  for 
piuposes  of  representation. 

(b)  Settlement  and  amending  the 
charging  letter.  The  Deputy  Under 
Secretary  may  amend,  supplement,  or 
withdraw  the  charging  letter  at  any  time 
with  the  approval  of  a  presiding  official 
if  the  interests  of  justice  would  thereby 
be  served.  If  a  hearing  has  not  been 
requested,  the  Deputy  Under  Secretary 
will  ask  the  Under  Secretary  to  appoint 
a  presiding  official  to  make  this 
determination.  If  a  charging  letter  is 
withdrawn  after  a  request  for  a  hearing, 
the  presiding  official  will  determine 
whether  the  withdrawal  will  bar  the 
Deputy  Under  Secretary  from  seeking 
sanctions  at  a  later  date  for  the  same 
alleged  violation.  If  there  has  been  no 
request  for  a  hearing,  or  if  supporting 
information  has  not  been  submitted 
under  §  354.13,  the  withdrawal  will  not 
bar  future  actions  on  the  same  alleged 
violation.  The  Deputy  Under  Secretary 
and  a  charged  or  affected  party  may 
settle  a  charge  brought  under  this  part 
by  mutual  agreement  at  any  time  after 
service  of  the  charging  letter;  approval 


of  the  presiding  official  or  the  APO 
Sanctions  Board  is  not  necessary. 

(c)  Service  of  charging  letter  on  a 
resident  of  the  United  States.  (1)  Service 
of  a  charging  letter  on  a  United  States 
resident  will  be  made  by: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
or  affected  party  at  the  party's  last 
known  address; 

(ii)  Leaving  a  copy  with  the  charged  or 
affected  party  or  with  an  officer,  a 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party;  or 

(iii)  Leaving  a  copy  with  a  person  of 
suitable  age  and  discretion  who  resides 
at  the  party's  last  known  dwelling. 

(2)  Service  made  in  the  manner 
described  in  paragraph  (c)  (ii)  or  (iii)  of 
this  section  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
person  making  such  service,  stating  the 
method  of  service  and  the  identity  of  the 
person  with  whom  the  charging  letter 
was  left. 

(d)  Service  of  charging  letter  on  a  non- 
resident If  applicable  laws  or 
intergovernmental  agreements  or 
imderstandings  make  the  methods  of 
service  set  forth  in  paragraph  (c)  of  this 
section  inappropriate  or  ineffective, 
service  of  the  charging  letter  on  a  person 
who  is  not  a  resident  of  the  United 
States  may  be  made  by  any  method  that 
is  permitted  by  the  country  in  which  the 
person  resides  and  that  satisfies  the  due 
process  requirements  under  United 
States  law  with  respect  to  notice  in 
administrative  proceedings. 

§  354.8    Interim  sanctions. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  issuing  a  charging  letter 
under  §  354.7  and  before  a  final  decision 
is  rendered,  that  interim  sanctions  are 
necessary  to  protect  the  interests  of  the 
Department  or  others,  including  the 
protection  of  proprietary  information, 
the  Deputy  Under  Secretary  may 
petition  a  presiding  official  to  impose 
such  sanctions. 

(b)  The  presiding  official  may  impose 
interim  sanctions  against  a  person  upon 
determining  that: 

(1)  There  is  probable  cause  to  believe 
that  there  was  a  violation  of  a  protective 
order  and  the  Department  is  likely  to 
prevail  in  obtaining  sanctions  under  this 
Part, 

(2)  The  Department  or  others  are 
likely  to  suffer  irreparable  harm  if  the 
interim  sanctions  are  not  imposed,  and 

(3)  The  interim  sanctions  are  a 
reasonable  means  for  protecting  the 
rights  of  the  Department  or  others  while 
preserving  to  the  greatest  extent 
possible  the  rights  of  the  person  against 


whom  the  interim  sanctions  are 
proposed. 

(c)  Interim  sanctions  which  may  be 
imposed  include  any  sanctions  that  are 
necessary  to  protect  the  rights  of  the 
Department  or  others,  including,  but  not 
limited  to: 

(1)  Denying  a  person  further  access  to 
proprietary  information. 

(2)  Barring  a  person  from  representing 
another  person  before  the  International 
Trade  Administration. 

(3)  Barring  a  person  from  appearing 
before  the  International  Trade 
Administration,  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  and  all  other  materials 
containing  the  proprietary  information, 
such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  an 
administrative  protective  order. 

(d)  The  Deputy  Under  Secretary  will 
notify  the  person  against  whom  interim 
sanctions  are  sought  of  the  request  for 
interim  sanctions  and  provide  to  that 
person  the  material  submitted  to  the 
presiding  official  to  support  the  request. 
The  notice  will  include  a  reference  to 
the  procedures  of  this  section. 

(e)  A  person  against  whom  interim 
sanctions  are  proposed  has  a  right  to 
oppose  the  request  through  submission 
of  material  to  the  presiding  official.  The 
presiding  official  has  discretion  to 
permit  oral  presentations  and  to  allow 
further  submissions. 

(f)  The  presiding  official  will  notify 
the  parties  of  the  decision  on  interim 
sanctions  and  the  basis  therefor  within 
five  days  of  the  conclusion  of  oral 
presentations  or  the  date  of  final  written 
submissions. 

(g)  If  interim  sanctions  have  been 
imposed,  the  investigation  and  any 
proceedings  under  this  part  will  be 
conducted  on  an  expedited  basis. 

(h)  An  order  imposing  interim 
sanctions  may  be  revoked  at  any  time 
by  the  presiding  official  and  expires 
automatically  upon  the  issuance  of  a 
final  order. 

(i)  The  presiding  official  may 
reconsider  imposition  of  interim 
sanctions  on  the  basis  of  new  and 
material  evidence  or  other  good  cause 
shown.  The  Deputy  Under  Secretary  or 
a  person  against  whom  interim 
sanctions  have  been  imposed  may 
appeal  a  decision  on  interim  sanctions 
to  the  APO  Sanctions  Board,  if  such  an 
appeal  is  certified  by  the  presiding 
official  as  necessary  to  prevent  undue 
harm  to  the  Department,  a  person 
against  whom  interim  sanctions  have 
been  imposed  or  others,  or  is  otherwise 
in  the  interests  of  justice.  Interim 
sanctions  which  have  been  imposed 


remain  in  effect  while  an  appeal  is 
pending,  unless  the  presiding  official 
determines  otherwise. 

(j)  The  Deputy  Under  Secretary  may 
request  a  presiding  official  to  impose 
emergency  interim  sanctions  to  preserve 
the  status  quo.  Emergency  interim 
sanctions  may  last  no  longer  than  48 
hours,  excluding  weekends  and 
holidays.  The  person  against  whom  such 
emergency  interim  sanctions  are 
proposed  need  not  be  given  prior  notice 
or  an  opportunity  to  oppose  the  request 
for  sanctions.  The  presiding  official  may 
impose  emergency  interim  sanctions 
upon  determining  that  the  Department 
is,  or  others  are,  likely  to  suffer 
irreparable  harm  if  such  sanctions  are 
not  imposed  and  that  the  interests  of 
justice  would  thereby  be  served.  The 
presiding  official  will  promptly  notify  a 
person  against  whom  emergency 
sanctions  have  been  imposed  of  the 
sanctions  and  their  duration. 

(k)  If  a  hearing  has  not  been 
requested,  the  Deputy  Under  Secretary 
will  ask  the  Under  Secretary  to  appoint 
a  presiding  official  for  making 
determinations  under  this  section. 

§  354.9    Request  for  a  hearing. 

(a)  Any  party  may  request  a  hearing 
by  submitted  a  written  request  to  the 
Under  Secretary  within  30  days  after  the 
date  of  service  of  the  charging  letter. 
However,  the  Deputy  Under  Secretary 
may  request  a  hearing  only  if  the 
interests  of  justice  would  thereby  be 
served. 

(b)  Upon  timely  receipt  of  a  request 
for  a  hearing,  the  Under  Secretary  will 
appoint  a  presiding  official  to  conduct 
the  hearing  and  render  an  initial 
decision. 

§354.10    Discovery. 

(a)  Voluntary  discovery.  All  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures  regarding  any 
matter,  not  privileged,  which  is  relevant 
to  the  subject  matter  of  the  pending 
proceeding. 

(b)  Interrogatories  and  requests  for 
admissions  or  production  of  documents. 
A  party  may  serve  on  any  other  party 
interrogatories,  requests  for  admissions, 
or  requests  for  production  of  dociunents 
for  inspection  and  copying,  and  a  party 
concerned  may  then  apply  to  the 
presiding  official  for  such  enforcement 
or  protecfive  order  as  that  party  deems 
warranted  concerning  such  discovery. 
The  party  will  serve  a  discovery  request 
at  least  20  days  before  the  scheduled 
date  of  a  hearing,  if  a  hearing  has  been 
requested  and  scheduled,  unless  the 
presiding  official  specifies  a  shorter  time 
period.  Copies  of  interrogatories, 
requests  for  admissions,  and  requests 


for  production  of  documents  and 
responses  thereto  will  be  served  on  all 
parties.  Matters  of  fact  or  law  of  which 
admission  is  requested  will  be  deemed 
admitted  unless,  within  a  period 
designated  in  the  request  (at  least  10 
days  after  the  date  of  service  of  the 
request,  or  within  such  further  time  as 
the  presiding  official  may  allow),  the 
party  to  whom  the  request  is  directed 
serves  upon  the  requesting  party  a 
sworn  statement  either  admitting  or 
denying  specifically  the  matters  of 
which  admission  is  requested  or  setting 
forth  in  detail  the  reasons  why  the  party 
cannot  truthfully  either  admit  or  deny 
such  matters. 

(c)  Depositions.  Upon  application  of  a 
party  and  for  good  cause  shown,  the 
presiding  official  may  order  the  taking  of 
the  testimony  of  any  person  who  is  a 
party,  or  under  the  control  or  authority 
of  a  party,  by  deposition  and  the 
production  of  specified  documents  or 
materials  by  the  person  at  the 
deposition.  The  appUcation  shall  state 
the  purpose  of  the  deposition  and  shall 
set  forth  the  facts  sought  to  be 
established  through  the  deposition. 

(d)  Enforcement.  The  presiding  official 
may  order  a  party  to  answer  designated 
questions,  to  produce  specified 
documents  or  items,  or  to  take  any  other 
action  in  response  to  a  proper  discovery 
request.  If  a  party  does  not  comply  with 
such  an  order,  the  presiding  official  may 
make  any  determination  or  enter  any 
order  in  the  proceedings  as  he  or  she 
deems  reasonable  and  appropriate.  The 
presiding  official  may  strike  related 
charges  or  defenses  in  whole  or  in  part, 
or  may  take  particular  facts  relating  to 
the  discovery  request  to  which  the  party 
failed  or  refused  to  respond  as  being 
established  for  purposes  of  the 
proceeding  in  accordance  with  the 
contentions  of  the  party  seeking 
discovery.  In  issuing  a  discovery  order, 
the  presiding  official  will  consider  the 
necessity  to  protect  proprietary 
information  and  will  not  order  the 
release  of  information  in  circumstances 
where  it  is  reasonable  to  conclude  that 
such  release  will  lead  to  unauthorized 
dissemination  of  such  information. 

(e)  Role  of  the  Under  Secretary.  If  a 
hearing  has  not  been  requested,  the 
party  seeking  enforcement  will  ask  the 
Under  Secretary  to  appoint  a  presiding 
official  to  rule  on  motions  under  this 
section. 

§  354.1 1    Prehearing  conference. 

(a)(l]  If  an  administrative  hearing  has 
been  requested,  the  presiding  official 
will  direct  the  parties  to  attend  a 
prehearing  conference  to  consider 

(i)  Simplification  of  issues; 


(ii)  Obtaining  stipulations  of  fact  and 
of  documents  to  avoid  unnecessary 
proof; 

(iii)  Settlement  of  the  matter. 

(iv)  Discovery;  and 

(v)  Such  other  matters  as  may 
expedite  the  disposition  of  the 
proceedings. 

(2)  Any  relevant  and  significant 
stipulations  or  admissions  will  be 
incorporated  into  the  initial  decision. 

(b)  If  a  prehearing  conference  is 
impractical,  the  presiding  official  will 
direct  the  parties  to  correspond  with 
each  other  or  to  confer  by  telephone  or 
otherwise  to  achieve  the  purposes  of 
such  a  conference. 

§354.12    Hearing. 

(a)  Scheduling  of  hearing.  The 
presiding  official  will  schedule  the 
hearing  at  a  reasonable  time,  date,  and 
place,  which  will  be  in  Washington,  DC 
imless  the  presiding  official  determines 
otherwise  based  upon  good  cause 
shown  that  another  location  would 
better  serve  the  interests  of  justice.  In 
setting  the  date,  the  presiding  official 
will  give  due  regard  to  the  need  for  the 
parties  adequately  to  prepare  for  the 
hearing  and  the  importance  of 
expeditiously  resolving  the  matter. 

(b)  Joinder  or  consolidation.  The 
presiding  official  may  order  joinder  or 
consolidation  if  sanctions  are  proposed 
against  more  than  one  party  or  if 
violations  of  more  than  one  protective 
order  are  alleged  if  to  do  so  would 
expedite  processing  of  the  cases  and  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Hearing  procedures.  Hearings  will 
be  conducted  in  a  fair  and  impartial 
manner  by  the  presiding  official,  who 
may  limit  attendance  at  any  hearing  or 
portion  thereof  if  necessary  or  advisable 
in  order  to  protect  proprietary 
information  from  improper  disclosure. 
The  rules  of  evidence  prevailing  in 
courts  of  law  shall  not  apply,  and  all 
evidentiary  material  the  presiding 
official  determines  to  be  relevant  and 
material  to  the  proceeding  and  not 
unduly  repetitious  may  be  received  into 
evidence  and  given  appropriate  weight. 
The  presiding  official  may  make  such 
orders  and  determinations  regarding  the 
admissibility  of  evidence,  conduct  of 
examination  and  cross-examination, 
and  similar  matters  as  are  necessary  or 
appropriate  to  ensure  orderliness  in  the 
proceedings.  The  presiding  official  will 
ensure  that  a  record  of  the  hearing  be 
taken  by  reporter  or  by  electronic 
recording,  and  will  order  such  part  of 
the  record  to  be  sealed  as  is  necessary 
to  protect  proprietary  information. 
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(d)  Rights  of  parties.  At  a  hearing 
each  party  shall  have  the  right  to: 

(1)  Introduce  and  examine  witnesses 
and  submit  physical  evidence, 

(2)  Confront  and  cross-examine 
adverse  witnesses. 

(3)  Present  oral  argument,  and 

(4)  Receive  a  transcript  or  recording  of 
the  proceedings,  upon  request,  subject  to 
the  presiding  official's  orders  regarding 
sealing  the  record. 

(e)  Representation.  Each  charged  or 
affected  party  has  a  right  to  represent 
himself  or  herself  or  to  retain  private 
counsel  for  that  purpose.  The  Chief 
Counsel  will  represent  the  Department, 
unless  the  General  Counsel  determines 
otherwise.  The  presiding  official  may 
disallow  a  representative  if  such 
representation  constitutes  a  conflict  of 
interest  or  is  otherwise  not  in  the 
interests  of  justice  and  may  debar  a 
representative  for  contumacious  conduct 
relating  to  the  proceedings. 

(f)  Ex  parte  communications.  The 
parties  and  their  representatives  may 
not  make  any  ex  parte  communications 
to  the  presiding  official  concerning  the 
merits  of  the  allegations  or  any  matters 
at  issue,  except  as  provided  in  §  354.8 
regarding  emergency  interim  sanctions. 

9  354. 1 3    Proceeding  wittiout  a  hearing. 

If  no  party  has  requested  a  hearing, 
the  Deputy  Under  Secretary,  within  40 
days  after  the  date  of  service  of  a 
charging  letter,  will  submit  for  inclusion 
into  the  record  and  provide  each 
charged  or  affected  party  information 
supporting  the  allegations  in  the 
charging  letter.  Each  charged  or  affected 
party  has  the  right  to  file  a  written 
response  to  the  information  and 
supporting  documentation  within  30 
days  after  the  date  of  service  of  the 
information  provided  by  the  Deputy 
Under  Secretary  unless  the  Deputy 
Under  Secretary  alters  the  time  period 
for  good  cause.  The  Deputy  Under 
Secretary  may  allow  the  parties  to 
submit  further  information  and 
argument. 

§354.14    Initial  decision. 

(a)  Initial  decision.  The  presiding 
official,  if  a  hearing  was  requested,  or 
the  Deputy  Under  Secretary  will  submit 
an  initial  decision  to  the  APO  Sanctions 
Board,  providing  copies  to  the  parties. 
The  presiding  official  or  Deputy  Under 
Secretary  will  ordinarily  issue  the 
decision  within  20  days  of  the 
conclusion  of  the  hearing,  if  one  was 
held,  or  within  15  days  of  the  date  of 
service  of  final  written  submissions.  The 
initial  decision  will  be  based  solely  on 
evidence  received  into  the  record,  and 
the  pleadings  of  the  parties. 


(b)  Findings  and  conclusions.  The 
initial  decision  will  state  findings  and 
conclusions  as  to  whether  a  person  has 
violated  a  protective  order;  the  basis  for 
those  findings  and  conclusions;  and 
whether  the  sanctions  proposed  in  the 
charging  letter,  or  lesser  included 
sanctions,  should  be  imposed  against 
the  charged  or  affected  party.  The 
presiding  official  or  Deputy  Under 
Secretary  may  impose  sanctions  only 
upon  determining  that  the 
preponderance  of  the  evidence  supports 
a  finding  of  violation  of  a  protective 
order  and  that  the  sanctions  are 
warranted  against  the  charged  or 
affected  party.  In  determining  whether 
sanctions  are  appropriate  and,  if  so, 
what  sanctions  to  impose,  the  presiding 
official  or  the  Deputy  Under  Secretary 
will  consider  the  nature  of  the  violation, 
the  resulting  harm,  and  other  relevant 
circumstances  of  the  case. 

(c)  Finality  of  decision.  If  the  APO 
Sanctions  Board  has  not  issued  a 
decision  on  the  matter  within  60  days 
after  issuance  of  the  initial  decision,  the 
initial  decision  becomes  the  final 
decision  of  the  Department. 

§354.15    Final  decision. 

(a)  APO  Sanctions  Board.  Upon 
request  of  a  party,  the  initial  decision 
will  be  reviewed  by  the  members  of  the 
APO  Sanctions  Board.  The  Board 
consists  of  the  Under  Secretary  for 
International  Trade,  who  shall  serve  as 
Chairperson,  the  Under  Secretary  for 
Economic  Affairs,  and  the  General 
Counsel. 

(b)  Comments  on  initial  decision. 
Within  30  days  after  issuance  of  the 
initial  decision,  a  party  may  submit 
written  comments  to  the  APO  Sanctions 
Board  on  the  initial  decision,  which  the 
Board  will  consider  when  reviewing  the 
initial  decision.  The  parties  have  no 
right  to  an  oral  presentation,  although 
the  Board  may  allow  oral  argument  in 
its  discretion. 

(c)  Final  decision  by  the  APO 
Sanctions  Board.  Within  60  days  but  not 
sooner  than  30  days  after  issuance  of  an 
initial  decision,  the  APO  Sanctions 
Board  may  issue  a  final  decision  which 
adopts  the  initial  decision  in  its  entirety; 
differs  in  whole  or  in  part  from  the 
initial  decision,  including  the  imposition 
of  lesser  included  sanctions;  or  remands 
the  matter  to  the  presiding  official  or 
Deputy  Under  Secretary  for  further 
consideration.  The  only  sanctions  that 
the  Board  can  impose  are  those 
sanctions  proposed  in  the  charging  letter 
or  lesser  included  sanctions. 

(d)  Contents  affinal  decision.  If  the 
final  decision  of  the  APO  Sanctions 
Board  does  not  remand  the  matter  and 
differs  from  the  initial  decision,  it  will 


state  findings  and  conclusions  which 
differ  from  the  initial  decision,  if  any, 
the  basis  for  those  findings  and 
conclusions,  and  the  sanctions  which 
are  to  be  imposed,  to  the  extent  they 
differ  from  the  sanctions  in  the  initial 
decision. 

(e)  Public  notice  of  sanctions.  If  the 
final  decision  is  that  there  has  been  a 
violation  of  a  protective  order  and  that 
sanctions  are  to  be  imposed,  notice  of 
the  Department's  decision  will  be 
published  in  the  Federal  Register.  Such 
publication  will  be  no  sooner  than  30 
days  after  issuance  of  a  final  decision  or 
after  a  motion  to  reconsider  has  been 
denied,  if  such  a  motion  was  filed.  The 
Deputy  Under  Secretary  will  also 
provide  such  information  to  the  ethics 
panel  or  other  disciplinary  body  of  the 
appropriate  bar  associations  or  other 
professional  associations  whenever  the 
Deputy  Under  Secretary  subjects  a 
charged  or  affected  party  to  a  sanction 
under  paragraph  (a)(1)  of  §  354.3  and  to 
any  Federal  agency  likely  to  have  an 
interest  in  the  matter  and  will  cooperate 
in  any  disciplinary  actions  by  any 
association  or  agency. 

§  354.16    Reconsideration. 

Any  party  may  file  a  motion  for 
reconsideration  with  the  APO  Sanctions 
Board.  The  party  must  state  with 
particularity  the  grounds  for  the  motion, 
including  any  facts  or  points  of  law 
which  the  party  claims  the  APO 
Sanctions  Board  has  overlooked  or 
misapplied.  The  party  may  file  the 
motion  within  30  days  of  the  issuance  of 
the  final  decision  or  the  adoption  of  the 
initial  decision  as  the  final  decision, 
except  that  if  the  motion  is  based  on  the 
discovery  of  new  and  material  evidence 
which  was  not  known,  and  could  not 
reasonably  have  been  discovered 
through  due  diligence  prior  to  the  close 
of  the  record,  the  party  shall  file  the 
motion  within  15  days  of  the  discovery 
of  the  new  and  material  evidence.  The 
party  shall  provide  a  copy  of  the  motion 
to  all  other  parties.  Opposing  parties 
may  file  a  response  within  30  days  of 
the  date  of  service  of  the  motion.  The 
response  shall  be  considered  as  part  of 
the  record.  The  parties  have  no  right  to 
an  oral  presentation  on  a  motion  for 
reconsideration,  but  the  Board  may 
permit  oral  argument  at  its  discretion.  If 
the  motion  to  reconsider  is  granted,  the 
Board  will  review  the  record  and  affirm, 
modify,  or  reverse  the  original  decision 
or  remand  the  matter  for  further 
consideration  to  a  presiding  official  or 
the  Deputy  Under  Secretary,  as 
warranted. 


§354.17    Confidentiality. 

(a)  All  proceedings  involving 
allegations  of  a  violation  of  a  protective 
order  shall  be  kept  confidential  until 
such  time  as  the  Department  makes  a 
final  decision  under  these  regulations, 
no  longer  subject  to  reconsideration, 
imposing  a  sanction. 

(b)  The  charged  party  or  counsel  for 
the  charged  party  will  be  granted  access 
to  proprietary  information  in  these 
proceedings,  as  necessary,  under 
administrative  protective  order, 
consistent  with  the  provisions  of  19  CFR 


353.30  and  §  355.20,  or  their  successor 
regulations. 

PART  355— {AMENDED] 

4.  The  authority  citation  for  Part  355  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1303;  19 
U.S.C.  2501  note;  subtitle  IV,  parts  I.  III.  and 
IV  of  the  Tariff  Act  of  1930,  as  amended  by 
Title  I  of  the  Trade  Agreements  Act  of  1979. 
Pub.  L.  96-39.  93  Stat.  150;  sec.  221  and  Title 
VI  of  the  Trade  and  Tariff  Act  of  1984,  Pub.  L 
98-573.  98  Stat.  2948;  and  Title  XVIII.  Subtitle 
a  Chapter  3  of  the  Tax  Reform  Act  of  1986. 
Pub.  L  99-514, 100  Stat.  2085. 


5. 19  CFR  355.20(e)(2)  is  revised  to 
read  as  follows: 

§  355.20    Limited  disckwure  of  certain 
confidentiai  inf onnation  under  an 
administrathre  protective  order. 
•        *        •        •        • 

(e)  *  •  * 

(2)  The  imposition  of  such  sanctions 
shall  be  in  accordance  with  the 
procedures  set  forth  in  19  CFR  Part  354. 

(FR  Doc.  88-27253  Filed  11-25-88;  8:45  am) 
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111 


1 076 46875 

1106 44593 

1709 44594 

1715 47820 

1 718 44887 

1 750 47394 

1751 47394 

1951 44013 

3015 44716 

3016 44716 


8CFR 

214 

274a.... 


.46850 

.46850 


9CH) 

11 „  44585.  45854 

77 48080 

78 441 79 

307 46429 

308 46429 

31 0...„ 45888 

381 46655 


54 ™ 44200 

301 -.  44818 

302. 44818 

303 44818 

305 44818 

306 44818 

307 44818 

308..„ ..„ 44818 

312 44818 

314 44818 

3 1 6 4481 8 

317 44818 

318. _ 44818 

320 „ 44818 

322 44818 

325 4481 8 

327 44818 

331 44818 

335 44818 

381 44818 


10CFR 

2 

50 

55 _., 

70 

73 

1013.._.. 


.45447,47662 

45890 

„ 46603 

45447 

45447 

44379 


2 4441 1 

1 9 _._ 45768 

20 4401 4 

21 44S94 

50...._ „ 44594.  47822 

430 47546 

600 44716 

745 _ _...  45661.  46745 

785 „ 44602 


12CFR 
202. 


45756 

203 47662 

229- 44324,  44325,  47524 

329 47523 

552 44384 

571 45454 

614 45076 

615 45076 

6ia 45076 

Propoc9tf  HUteK 

Ch.  V 44436 

229 44335.  44343.  44352. 


354 

46976 
_ 47723 

522 

663  

44437 

45484 

613 

_ 44438 

614 

615 

44438,45101 

44438 

616  

444.'W 

618 

444rm 

619 

44438 

.47663 


13CFR 

121 

Pf0pOS#O  nUWSC 

125 47546 

143 44716 

14CFR 

21 ~ 47394,  47664 

25 - 47864 

36 - 47394 

39 44156.  44160.  44180, 

47670,47672. 

45892-45897,46333- 

46444, 46605, 46862- 

46867,47179.47180 

61 - 47024 

63 47024 

65 47024 

67 _ „ 44166 

71 44145.  44586.  445«7. 

45076.45186.45757. 
46605, 46868, 47181 ,  47182 

73 45258,  45758 

97 45077,  47163 

99 „ 44182 

121 44182.  47024 

135 47024.  47362 

1 39 44588 

1 45 47362 

1 50 44554 

1 56 46869 

21 7 46284 

241 46284 

1 203 45259 

PropoMd  Rules: 

Ch.  I _.  44202,  45771 

21 45771,  48622 

25 45771.  46622 

39 44163.  44610,  44612, 

45911.46460-46473, 
48876.46877 

71 44613.  45274.  47222, 

47223 

73 „ 45187 

1 230 45661 .  48745 

1270 „ „  44716 

15CFR 

771 45899 

773 45899 

774 45899 

775 44002 

779 44855 

Proposed  Rules: 

Ch.  VII ™ 45912 

24 „ 44716 

27 _.  45661 .  46745 

774 46878 

16CFR 

429 45455 

802 - 47524 

1 306 46828 

1 500..._ 46828 

Proposed  Rules: 

13 44014.  44888 


303    

45913 

433 

44456 

801 

47829 

802  

47829 

803  

47829 

1028 

45661,46745 

1031  

44892 

1032   

44898 

17CFR 

30 „ 

44856 

211 

47800 

Proposed  Rules: 
1 

23a_  

46089 

44016 

270 

45275 

18CFR 

4 

47525 

11.  _ 

154 

157 

260 44004 

271..  .  __ 

45758 

.44004.  45758 

.44004.45758 

45758.  45899 

44007 

284 

.44004.  45758 

381 

44182 

382 „ 

46445 

385 

.44004.  45758 

388 
410 

.44004,45758 
45260 

420 

„ 45260 

Proposed  Rules: 

292. 

19CFR 

44458 

....   _„  46081 

113  

...„ 44186 

.44186.45901 

35S   

47916 

3M 

47916 

355 

._ 47918 

PrepoMd  RMles: 
4 _ 

„ 44459 

10 

45485 

101 

444S9.  40623 

113  

45917 

123 ™.. 

141 _. 

44459 

45485 

148 

44459 

152 

177 

..46625,  46626 
46474 

210 

20CFR 

361 „. 

..44463.  44900 
45261 

365 

44976 

404 

44551 

Proposed  Rules: 

10   

47829 

218 

44477 

404 

410 _ 

..45186.46628 
46628 

416 

422 

..45186.46628 
46628 

655 

..46093,  46187 

21CFR 

Ch.  1 

44861 

1 77 44009.  471 84 

178 44397.  47185.  47525 

182  - 44862 

184 

44862 

312 _ 

44144 

314 

44144 

520 

45759 

R?? 

.46759 

558  ... 

.44009 

872  .... 

.46040 

874  .. 

.46040 

878  ... 

.46040 

884.... 

.46040 

886 

.46040 

.46040 

892 

.46040 

Proposed  Rumic 

50 

.45678 
.45678 

.46746 

56 

.46746 

103 

.45854 

182..._ 
184 

.44904 
.44904 

310 

.46204 

331  _. 

..46190 

341..... 
343__ 





..45774 
..46204 

357 

.46194 

369  ~ 

..46204 

510 

..46876 

801 

_ 

..44551 

22CFR 

502 ... 

34  

.45079.47674 
46860 

136 

225 

226 

5\% 

„ 44716 

.45661.46745 

44716 

44716 

24CFR 

24 

45903 

235 

460A4 

S70 

_.   44186 

885 

4S265 

904 

90f> 

44876 

...44876 

913  ,,  ,, 

44fl7« 

960 

_.   .„.  44876 

44876 

Proposed  Rules: 
t4._  .  

._ 44992 

60 

85 

.45661.46745 
44716 

100 _ 

....   „  .44992 

103 „ 

_  ..44992 

104 

44992 

105  

44992 

106 

106 

ito 

44992 

44992 

...   „..  44992 

115 

121  

44992 

44992 

280 

813 

45216 

449WI 

885 

44266 

888 „  44816 

25CFR 

10?                 44010 

26CFR 

301 

47675 

Proposed  Rules: 

1 

601 

..45917.45942 
44716 

27CFR 

250 

45266 

275 

45266 

Propossd  Rules: 

47224 

28CFR 

2 45903,  46869,  47186. 

47187 

31 44366,  44370 

Proposed  Rules: 

2 48950 

46 45661 ,  46745 

66 44716 

29CFR 

516 45706,  46530 

530 45706,  46530 

1910 45080,47188 

1978 47676 

2610 45904,47901 

2676 45906 

Proposed  Rules: 

97 44716 

524 45657 

525 45657 

529 45657 

1470 44716 

1926 45102 

30CFR 

1 5 46748 

56 44588 

57 44588 

75 46768 

206 45082.  45760 

700 44356 

701 45190,  46976,  47378 

773 44144,44694 

780 45190,  46976 

784 45190,46976 

785 47384 

815 45190,  46976 

816 45190,46976 

817 451 90,  46976 

827 47384 

914 45459 

Pi  oposed  Rules: 

50 45878 

56 45487 

57 45487 

206 47829 

914 47224 

931 44202 

935 47225 

31  CFR 

500 44397 

51 5 44398.  47526 

Proposed  Rules: 

103 45774.46634 

32  CFR 

95 45085 

1 59 44877 

1 99 45461 

356 46446 

651 46322 

706 45269 

1 293 45462 

Proposed  Rules: 

199 44909 

219 45661,46745 

279 44716 

806b 45776 

863 45777 

33  CFR 

110 44399 

1 1 7 46448,  46870 

1 65 44878 


334 47802 

Proposed  Rules: 

1 1 7 44038,  46885 

151 44617 

155 44617 

1 58 4461 7,  46977 

334 47226 

34  CFR 

316 45730 

318 45730 

Proposed  Rules: 

74 44716 

80 44716 

97 45661 ,  46745 

237 46072 

250 46404 

251 46411 

252 46404 

253 46404 

254 46404 

255 46404 

256 46404 

257 46404 

258 46404 

280 45874 

307 47466 

659 464 1 6 

757 44578 

758 44578 

36  CFR 

Proposed  Rules: 

251 44144 

1206 44716 

1207 44716 

1 250 44203 

1254 44203 

37  CFR 

1 47685,47803 

38  CFR 

3 45906,  46606 

1 7 46606 

36 44400 

Proposed  Rules: 

1 45944 

3 46634.  46635 

16 45661 .  46745 

17 47726 

43 44716 

39  CFR 

111 44187 

Proposed  Rules: 

111 47830 

40  CFR 

52 44189,  44191,  45763, 

46608,47188,47189, 

47530,  47686,  47689, 

47690 

60 45764,  46614,  47616 

61 45764,  46614,  46976 

81 47531 

180 44401,  46085,  47534, 

47810,47811 

185 44401 

186 44401 

228 44976 

253 46558 

261 47692 

262 45089 

280 44976 

281 44976 


704 46745 

712 46262 

716 45656,  46262,  46746 

Proposed  Rules: 

26 45661 ,  46745 

30 44716 

33 44716 

52 44485.  44487,  44491, 

44494,  44495,  4491 1 , 

45103,45285,46093- 

46096,  46636,  47547, 

47548,  47730 

81 4491 2 

1 22 47632 

180 46098 

185 45946 

186 45946 

228 44617,  44620,  45519 

261 45106.  45112,  45523, 

45948.47731 

270 46474 

271 47737 

272 47737 

403 47632 

721 47228 

761 45288 

795 45289 

799 45289.  47228 

41  CFR 

101-40 47191 

101-44 47197 

101-45 47534 

201-1 47198 

201-2 471 98 

201-23 471 98 

201-24 47198 

42  CFR 

57 46546,  46552 

405 471 99 

406 471 99 

407 ; 471 99 

Proposed  Rules: 

50 45781 

57 44496 

60 44913 

43  CFR 

4 47693 

3160 46798 

Proposed  Rules: 

12 44716 

2200 457B2 

3190 47904 

Public  Land  Orders: 

6688 46871 

44  CFR 

8 47210 

11 47210 

63 441 93 

64 44193,  46449,  47694 

47695,  47697 

65 4781 2,  4781 3 

67 47814 

Proposed  Rules: 

13 44716 

67 44915,  46478,  47831 

221 47232 

45  CFR 

5 47697 

303 47708 

801 45247 

Proposed  Rules: 

3 46886 


46 45661 ,  46745 

74 44716 

92 44716 

603 4471 6 

670 45119 

690 45661 ,  46745 

1157 44716 

1174 44716 

1184 44716 

1234 44716 

1 304 47235 

1305 47235 

1 308 47235 

2015 44716 

46  CFR 

Ch.  1 46871 

4 47064 

5 47064 

1 6 47064 

31 44010 

70 4401 0 

90 44010 

1 07 4401 0 

1 88 4401 0 

581 44879 

Proposed  Rules: 

25 4461 7 

221 44206 

390 45783,  46977 

585 44039 

587 44039 

588 44039 

47  CFR 

0 47535 

1 44195,  44196 

1 3 46454 

1 5 4661 5 

22 „ 4721 2 

43 441 96,  4781 7 

64 47535 

73 44197,  44198.  44404, 

44405,  45094,  45095, 

45479-45482.  46085- 

46087.47213 

76 4661 5 

80 46454 

90 441 44 

95 44144,47711 

Proposed  Rules: 

22 44207 

69 47836 

73 44208-44210.  44502- 

44504,45127,45523, 

45524,  45948,  46099, 

47235 

80 44210 

90 451 28 

97 47738 

48  CFR 

201 46455 

21 5 46455 

216 46455 

227 44975 

242 46455 

245 46455 

247 46455 

252 44975 

253 46455 

307 44551 

332 „ 44551 

852 46872 

1828 45095 

1 852 45095 


IV 
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2401 46532 

2402 46532 

2406 46532 

2409 46532 

2412 46532 

2413 46532 

2414 46532 

2415 „..46532 

2416 46532 

2419 46532 

2422 46532 

2424 46532 

2426 46532 

2427 46532 

2432 46532 

2434 46532 

2437 46532 

2442 46532 

2446 46532 

2451 46532 

2452 46532 

2453 46532 

Proposed  Rules: 

14 46792 

15 46792 

28 44564 

47 45742 

52 44564.  45742,  46792 

53 44564 

512 47551 

546 47551 

552 45293,  47551 

932 45294 

952 45294 

49CFR 

40 47002 

199 47084 

217 47102 

21 9 471 02.  4781 9 

387 47542 

390 47542 

391 471 34,  47542 

394 471 34 

395 44588,47542 

653 47156 

1004 47219 

1041 47219 

1042 47219 

1 1 40 46087 

1 1 52 45765 

1201 46619 

Proposed  Rules: 

Ch.  II 47554 

1 1 45661 ,  46745 

18 44716 

171 45868 

172 45525.45868 

1 73 45525,  45868 

1 74 45868 

175 45868 

176 45868 

177 45868 

178 45868 

179 45868 

229 47557 

571 44211,  44623,  44627. 

45128 

574 44632 

575 45527 

1135 47558 

1 152 47559 

50CFR 

1 7 45858.  45861 

20 44589.  44695 


380 46872 

642 45097,47718 

644 45098 

655 45784 

658 45270,46745 

672 44011 

675 47544 

Proposed  Rules: 

16 45788 

17 45788,  46479 

18 45788 

20 45296 

33 44043 

611 44047.  46482.  46890 

646 44975 

651 44975,  45301.  47299 

655 45854 

663 46890 

LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  November  25.  1988 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  ttie  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t>een  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Govemnrient  Printing 
Office.l1  Sf^ew  units  issued  during  ttie  week  are  announced  on  the 
t>ack  cover  of  the  daily  Federal  Register  as  ttiey  t>ecome  availat>le. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sections 
Affected),  wtiich  is  revised  monthly. 

The  annual  rate  for  subscriptkxi  to  all  revised  volumes  is  S595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  (Documents.  Government  Printing  Office. 

Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  tfie  GPO  order  desk  at  (202) 

783-3238  from  6:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

Title  Price       RevMonDate 


1, 2  (2  Reserved)                                                       $10.00  Jon.  1 

3  (1987  Compilation  and  Ports  100  and  101)  11.00  ■  ion.  1 

4  14.00  Jon.  1 

5  Parts: 

1-699 14.00  Jon.  1 

700-1199 15.00  Jon.  1 

1200-tnd,  6  (6  Reserved) „  11.00  Jon.  1 

7Parts: 

0-26 15.00  Jon.  1 

27-45 11.00  Jon.  1 

46-51 16.00  Jon.  1 

52 23.00  Jon.  1 

53-209 18.00  Jon.  1 

210-299 22.00  Jon.  1 

300-399 „ 11.00  Jon.  1 

400-699 17.00  Jon.  1 

700-899 22.00  Jon.  1 

900-999 26.00  Jon.  1 

1000-1059 15.00  Jon.  1 

1060-1119 12.00  Jon.  1 

1120-1199 „ 11.00  Jon.  1 

1200-1499 - 17.00  Jan.  1 

1500-1899 9.50  Jon.  1 

1900-1939 11.00  Jon.  1 

1940-1949 21.00  Jon.  1 

1950-1999 - 18.00  Jon.  1 

2000-End 6.50  Jon.  1 

8  11.00  Jon.  1 

9  Parts: 

1-199....„ 19.00  Jon.  1 

20O-End „ 17.00  Jon.  1 

10  Parts: 

0-50 „ 18.00  Jon.  1 

51-199 „ „ ™.  14.00  Jon.  1 

200-399 „ 13.00  "Jon.  1 

400-499 „ _ 13.00  Jon.  1 

500-End 24.00  Jon.  1 

11  10.00  JutyV 

12  Parts: 

1-199 „ „.„ „. 11.00  Jon.  1 

200-219 „ „.  10.00  Jan.  1 

220-299 14.00  Jon.  1 

300-499 „  13.00  Jon.  1 

500-599 _ 18.00  Jan.  1 

600-End - „.  12.00  Jon.  1 

13  20.00  Jon.  1 

14  Parts: 

1-59 21.00  Jon.  1 

60-139 „ 19.00  Jon.  1 

140-199 9.50  Jan.  1 


1988 
1988 
1988 


1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 

1988 
1988 
1987 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 
1988 


Title  Price 

200-1199 20.00 

1200-&id 12.00 

15  Parts: 

0-299 10.00 

300-399 20.00 

400-£nd „ _ 14.00 

16  Parts: 

0-149 12.00 

150-999 _ 13.00 

1000-tnd „ 19.00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240-&(d 21.00 

18  Parts: 

1-149 15.00 

150-279 12.00 

280-399 13.00 

400-€nd 9.00 

19  Parts: 

1-199 „ 27.00 

200-&KI 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-End 25.00 

21  Parts: 

1-99 12.00 

100-169 14.00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

500-599 20.00 

600-799 7.50 

800-1299 _ 16.00 

1300-End 6.00 

22  Parts: 

1-299 20.00 

300-tnd 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

§$1.0-1-1.60 13.00 

SS  1.61-1. 169 23.00 

SS  1.170-1.300 _ 17.00 

iS  1.301-1.400 14.00 

§S  1.401-1.500 24.00 

§81.501-1.640 15.00 

§§1.641-1.850 17.00 

§§1.851-1.1000 28.00 

§§1.1001-1.1400 „ „ _ 16.00 

§  §  1 .  1401-Cnd „_ „ 2 1 .00 

2-29 _ 19.00 

30-39 14.00 

40-49 _ 13.00 

50-299 - 15.00 

30(M99 „ _ 15.00 

500-599 8.00 

600-End ~ „ 6.00 

27  Parts: 

1-199 _ 23.00 

200-End 13.00 

28  25.00 


Revision  Date 

Jon    1 

,  1988 

Jon   1 

.  1988 

Jon.  1 

.  1988 

Jon.  1 

.  1988 

Jon.  1 

,  1988 

Jot.  1 

.  1988 

Jon.  1 

.  1988 

Jon.  1 

.  1988 

Apr.  1 

.  1988 

Apr   1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

,1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.1988 

Apr   1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

,  1988 

Apr.  1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

,  1988 

Apr.  1 

,1988 

Apr.1 

.  1988 

Apr.  1 

,  1988 

Apr.  1 

,  1988 

Apr.1 

.1988 

Apr.1 

,  1988 

Apr.1 

,  1988 

Apr.1 

,  1988 

VI 

.  1988 

Apr.1 

,  1988 

'Apr.1 

,  1980 

Apr.1 

,  1988 

Apr.1 

,  1988 

Apr.1 

.1988 

Julyl 

.  1988 

VI 
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Title 


Prtc« 


29  Parts: 

0-99 17  00 

10<M99 6-50 

500-899 24  00 

900-1899 - 1100 

190&-1910 - 29.00 

1911-1925.. — _ 8.50 

*1926 10.00 

1927-End 23.00 

30  Parts: 

0-199.._ 20.00 

200-699 8.50 

700-bKl 18  00 

31  Parts: 

0-199 - 12.00 

200-tnd 16  00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  R — 1900 

1-39,  Vol.  HI -  18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

aOO-W 16.00 

33  Parts: 

•1-199 27.00 

200-End 19.00 

34  Parts: 

1-299 20  00 

300-399 _ 1 1  00 

400-EBd 23.00 

35  9.50 

36  Parts: 

1-199 12.00 

200-6x1 20.00 

37  13.00 

38  Parts: 

0-17 21.00 

ia-€«L _ 19.00 

39  13.00 

40  Parts: 

1-51 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 _ 25.00 

100-149 23.00 

150-189 _ 18.00 

190-399 29.00 

400-424. ..„ 22.00 

425-699 21.00 

700-6kI 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-11  10  Appendix,  2  (2  Reserved) 13.00 

3-6 - 14.00 

7 -  6.00 

8 4.50 

9 13.00 

10-17 „ 9.50 

18,  Vol.  I,  Pom  1-5 _ 13.00 

18,  Vol.  »,  Ports  6-19  .„ 13.00 

18,  Vol.  m.  Ports  20-52  ._ 13.00 

19-100 - 13.00 

1-100 10.00 

101..._ 23.00 

102-200 - 12.00 

201-bid 8.50 
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Prfcs       Revision  Oat* 


42  Parts: 

l-AO                 15.00  Oct.  1,  1987 

61-399          „  5.50  Oct.  1,  1987 

400-429        - 21.00  Oct.  1,  1987 

430-End 14.00  Oct.  1,  1987 

43  Parts: 

1-999 _ 15.00  Oct.  1,  1987 

1000-3999 - - 24.00  Od.  1,  1987 

4000-End - -    H-OO  Oct.  1,  1987 

44  18.00  Oct.  1,  1987 

45  Parts: 

1-199              — -■■    14.00  Oct.  1,  1987 

200-499 — ..     9.00  Oct.  1,  1987 

50O-1199 18.00  Oct.  1,  1987 

1200-End 14.00  Oct.  1,  1987 

46  Parts: 

1-40       - -.. 13.00  Oct.  1,  1987 

41-69  _ .- 13.00  Oct.  1,  1987 

70-89     7.00  Oct.  1,  1987 

90-139  12.00  Oct.  1,  1987 

140-155 1200  Oct.  1,  1987 

156-165 „ „ 14.00  Oct.  1.  1987 

166-199  - 13.00  Od.  1,  1987 

200-499 19.00  Od.  1,  1987 

500-End 10.00  Od.  1,  1987 

47  Parts: 

0-19     17.00  Od.  1,  1987 

20-39     21.00  Od.  1,  1987 

40-69 10.00  Od.  1,  1987 

70-79       17.00  Od.  1,  1987 

80-*id — .   20.00  Od.  1,  1987 

48Chaptar8: 

1  (Ports  1-51) 26.00  Od.  1.  1987 

1  (Ports  52-99) » 16.00  Od.  1,  1987 

2  (Ports  201-251) - 17.00  Od.  1,  1987 

2  (Ports  252-299) „ _ - 15.00  Od.  1,  1987 

3-6            17.00  Od.  1,  1987 

7-14            24.00  Od.  1,  1987 

15-fad 23.00  Od.  1.  1987 

49  Parts: 

1-99 10.00  Od.  1,  1987 

100-177 „ - 25.00  Od.  1,  1987 

178-199 19.00  Od.  1,  1987 

200-399 - 17.00  Od.  1,  1987 

400-999 - -..-   22.00  Od.  1,  1987 

1000-1 199  .„ 17.00  Od.  1.  1987 

1200-tnd 18.00  Od.  1,  1987 

50  Parts: 

1-199 -.    16.00  Od.  1,  1987 

200-599 12.00  Od.  1,  1987 

600-End 14.00  Od.  1,  1987 

ere  Index  and  Rndiogs  Aids 28.00  km.  1,  1988 

Complete  1988  CFR  set 595.00  1988 

Microfiche  ere  Edition: 

CoMpleM  %m  (one-time  anTing) 125.00  1984 

Cow^leO  %ei  (one-time  mcding) 1 15.00  1985 

Subscriptian  (mailed  as  issued) 185.00  1987 

Subscription  (mailed  as  issued) 185.00  1988 

kKSvidud  copies 3.75  1988 

■  BccowM  Titt*  3  a  on  arawd  compilorton,  tliis  vohinw  and  ofl  previous  voiumes  should  be 
rctainod  as  a  pormanant  i«l«f««ic»  sourc*. 

>No  uiwiiidiimin  to  Itis  valwM  war*  piBiwil«|BNd  during  Hw  poriod  Jon.  1.  1987  to  Ok. 
31,  1987.  The  CFR  volume  itiMdJomMry  1,  1987,  siwiiW  be  retained. 

•Neomendnents  to  M>»«l«ne  were  prontulgiMd  during  die  period  Apr.  1.  WSOwMortfc 
31,  1988.  TheCFRvolunieiisiiedasolAiir.  1,  1980,  should  be  retained. 

«1he  July  1,  198S  edMoa  o<  32  CFR  Ports  1-189  contains  o  note  only  for  Ports  1-39 
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49  indusive.  For  the  hd  text  el  procurement  regulations  in  OiapMrs  1  to  49,  consult  the  eleven 
OR  vchmes  Issued  as  oi  July  1,  1984  containing  those  chapters. 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Dairy  promotion  program: 

National  Dairy  Pixtmotion  and  Research  Board; 
composition  change,  47958 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Food  Safety  and 

Inspection  Service;  Rural  Electrification  Administration 

Army  Department 

See  Engineers  Corps 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
New  Jersey,  48003 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  Minority  Business  Development 
Agency;  National  Oceanic  and  Atmospheric 

I      Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Burma,  48008 
El  Salvador.  48008 
Mexico.  48009 
Thailand.  48009 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Mapco  Alaska  Petroleum  Inc.,  48010 

Defense  Department 

See  also  Engineers  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

48012 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  48035 
(2  documents) 

Education  Department 

RULES 

Educational  research  and  improvement; 

Territorial  teacher  training  assistance  program,  47953 
PROPOSED  RULES 
Elementary  and  secondary  education: 

Christa  McAuliffe  fellowship  program 
Correction,  47977 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

48035 
Meetings: 

National  Assessment  Governing  Board.  48036 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
Albermarle  Sound,  NC.  47952 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Magnetic  tape  manufacturing  industry 
Correction.  47955 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  47978 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  47980 
Off-site  response  actions;  procedures  for  planning  and 
implementing,  48218 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Deepwater  Industrial  Waste  Disposal  Site;  Atlantic 
Ocean  offshore  Cape  May,  N],  47979 

Executive  Office  of  the  President 

.S('<,'  I'rosidtMitial  DociinKMits 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Bell,  47944 
Fokker,  47943 
McDonnell  Douglas,  47942 
IFR  altitudes,  47945 
PROPOSED  RULES 
Airworthiness  directives: 

CASA,  47969 
Transition  areas,  47970 
NOTICES 

Airport  noise  compatibility  program: 
Hartsfield  Atlanta  International  Airport,  GA,  48055 
Noise  exposure  map — 
McCarran  International  Airport,  NV,  48057 
McGhee  Tyson  Airport,  TN,  48058 
Nashville  International  Airport,  TN,  4S058 
Santa  Maria  Public  Airport,  CA,  48056 
Sky  Harbor  International  Airport,  AZ,  48056 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

48038 
Emergency  broadcast  system: 
Closed  circuit  test,  48038 

Federal  Deposit  Insurance  Corporation 

RULES 

Conflict  of  interests,  47929 
NOTICES 
Privacy  Act: 
Systems  of  records,  48038 


IV 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Contents 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29,  1980  /  Contents 


Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Petitions  for  Commission  review;  filing  procedure.  47949 
NOTICES 

Meetings:  Sunshine  Act,  48065 
Applications,  hearings,  determinations,  etc.: 

K  N  Energy,  Inc.,  48037 

Northern  Natural  Gas  Co.,  48037 

West  Texas  Gas.  Inc.,  48038 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Acquisition  of  control  of  insured  institutions;  technical 
amendments.  47941 

NOTICES 

Meetings: 
Federal  Savings  and  Loan  Advisory  Council.  48040 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  48040,  48041 
(3  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Institutional  Service  Corp..  48042 
Ross.  Thomas  D..  et  al.,  48042 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Fidelity  &  Guaranty  Insurance  Co.,  48063 
Nordia  Insurance  Co.,  48063 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Imported  products;  list  of  eligible  countries — 
Mexico,  47927 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Louisiana.  48003 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  0MB 
review,  48035 
(2  documents) 

Health  and  Human  Services  Department 

See  also  Human  Development  Services  Office;  National 

Institutes  of  Health 
NOTICES 
Meetings: 
President's  Council  on  Physical  Fitness  and  Sports,  48043 


Human  Development  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Social  services  block  grant  program;  Federal  allotments  to 
States.  48043 

interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  48004 
Export  trade  certificates  of  review,  48005 
Short  supply  determinations: 

Rotogravure  doctor  blade  steel  strip  and  T-4  feeler  gauge 
steel.  48005 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Metropolitan  Dade  County,  FL.  48048 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

South  Dakota,  47955 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

48044 
Management  framework  plans,  etc.: 

Colorado,  48044 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  48045 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
International  Shipholding  Corp..  48059 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedures;  address  change.  47927 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Norton  Sound  OCS;  lease  sale.  48045 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Virginia.  48005 

Monitored  Retrievable  Storage  Review  Commission 

NOTICES 

Public  Document  Room;  establishment,  48049 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations,  47956 

Space  transportation  system;  nonscientific  payloads,  47949 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 
48035 

(2  documents) 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  48049 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Rear  seat  lap/shoulder  belts,  47982 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Acquired  Immunodeficiency  Syndrome  Program  Advisory 

Committee,  48043 
Human  Genome  Program  Advisory  Committee,  48043 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Pacific  Coast  groundfish.  47956 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog.  48002 

Bering  Sea  and  Aleutian  Islands  groundfish.  47998 

Gulf  of  Alaska  groundfish,  47993 
NOTICES 
Permits: 

Foreign  fishing,  48006 

National  Park  Service 

NOTICES 

Meetings: 

Farmington  River  Study  Committee,  48046 
National  Register  of  Historic  Places: 

Pending  nominations — 
Connecticut  et  al..  48046 

Neighborhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  48066 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

48049 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  48050 
Meetings;  Sunshine  Act.  48067 
Applications,  hearings,  determinations,  etc:: 

Virginia  Electric  &  Power  Co..  48050 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Shipyard  employment  safety  and  health  standards: 
Access  and  egress  requirements.  48130 
Explosive  and  other  dangerous  atmospheres  in  vessels 

and  vessel  sections.  48092 
Fall  protection.  48168 
Personal  protective  equipment,  48150 
Scaffolds.  48182 
Welding,  cutting,  and  heating.  48111 


Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
48051.  48052 
(2  documents) 

Postal  Service 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Computer  record  retrieval;  fees.  47977 

Presidential  Documents 

PROCLAMATIONS 

Imports  and  exports: 

Cheese  imports  from  Uruguay;  correction  (Proc.  5916). 
48241 
Special  observances: 

Book  Week.  National  (Proc.  5914),  48237 

Vocational-Technical  Education  Week  (Proc.  5915).  48239 

Public  Health  Service 

See  National  Institutes  of  Health 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

summary:  To  reflect  the  move  of  the 
New  York  Regional  Office  (NYRO).  the 
Merit  Systems  Protection  Board  is 
amending  its  rules  of  practices  and 
procedures  by  changing  NYRO's 
address  as  listed  in  5  CFR  Part  1201. 
Appendix  II. 

EFFECTIVE  DATE:  April  7.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Kelleher.  Deputy  Executive 
Director  for  Regional  Operations.  (202) 
653-7980. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedures.  Civil  rights,  Government 
employees. 

Accordingly,  the  Board  amends  Part 
1201  as  follows: 

PART  1201— {AMENDED] 

1.  Authority  for  Title  5  CFR  Part  1201 
continues  to  read: 

Authority:  5  U.S.C.  1205  and  7701(j). 

2.  Appendix  II  to  Part  1201  is  amended 
by  revising  item  number  6  in  the  second 
paragraph  to  read  as  follows: 

Appendix  II  to  Part  1201 — Appropriate 
Regional  Office  for  Filing  Appeals 


6.  New  York  Regional  Office,  28  Federal 
Plaza,  Suite  3137-A,  New  York,  New  York 
10278-0022  (New  Jersey]  [Bergen,  Essex. 
Hudson.  Hunterdon,  Morris,  Passaic, 
Somerset,  Sussex,  Union  and  Warren 


Counties],  New  York,  Puerto  Rico,  Virgin 
Islands]. 

«  4  *  *  * 

Date:  November  23. 1988. 
Robert  E.  Taylor. 

Clerk  of  the  Board. 

[FR  Doc.  88-27401  Filed  11-28-88;  8;45  am] 

BILUNQ  CODE  740(MI1-« 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Part  327 
[Docket  No.  88-006F] 

Restoration  of  Mexico  to  the  List  of 
Countries  Eligible  To  Import  Meat 
Products  Into  ttie  United  States 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  is  amending  the 
Federal  meat  inspection  regulations  by 
restoring  Mexico  to  the  list  of  countries 
from  which  cattle,  sheep,  swine,  and 
goat  products  are  eligible  to  be  imported 
into  the  United  States.  Reviews  of 
Mexico's  laws,  regulations  and  other 
materials,  and  on-site  reviews  of  its 
inspection  system  indicated  that  the 
system  is  acceptable  pursuant  to  the 
Federal  Meat  Inspection  Act  and 
regulations  thereunder.  Thirty-six 
comments  were  received  in  response  to 
the  proposal.  After  careful  consideration 
of  the  comments  received.  FSIS  is 
adopting  the  proposal  as  published.  This 
action  will  enable  meat  products  from 
certified  estabhshments  in  Mexico  to  be 
imported  into  the  United  States. 
EFFECTIVE  DATE:  December  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Lawrence  Skinner.  Director,  Foreign 
Programs  Division.  International 
Programs.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (202)  447-7610. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined  in 
accordance  with  Executive  Order  12291 
that  this  rule  is  not  a  "major  rule."  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  costs  or 
prices  for  consumers,  individual 


industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  and  will  not  have  a  significant 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  rule  will  restore  Mexico  as 
a  country  from  which  meat  products  are 
eligible  to  be  imported  into  the  United 
States.  However,  it  is  estimated  that 
only  approximately  2.5  million  pounds 
of  meat  products  will  be  imported 
annually.  This  amount  represents  only 
about  .03  percent  of  domestic 
production,  based  on  fiscal  year  1987 
data. 

Effect  on  Small  Entities' 

The  Administrator  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354,  because  the  amount  of  product 
estimated  to  be  imported  represents 
only  .03  percent  of  domestic  production, 
based  on  fiscal  year  1987  data.  The 
demand  for  boneless  beef  for  domestic 
use  exceeds  the  domestic  supply;  thus, 
no  affect  on  those  domestic  producers  of 
boneless  beef  is  anticipated. 

Background 

Pursuant  to  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.],  the  Secretary  of  Agriculture  is 
responsible  for  administering  the 
programs  which  are  designed  to  ensure 
that  meat  products  distributed  to 
consumers  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  The  Secretary 
has  delegated  to  the  Administrator  of 
the  Food  Safety  and  Inspection  Service 
(FSIS)  the  authority  to  issue  regulations 
and  implement  appropriate  procedures 
to  ensure  compliance  with  the 
requirements  of  the  FMIA.  The 
regulations  addressing  imported  meat 
products  appear  in  Part  327  of  the 
Federal  meat  inspection  regulations  (9 
CFR  Part  327).  In  these  regulations,  the 
Administrator  has  established 
procedures  by  which  foreign  countries 
desiring  to  import  meat  products  into  the 
United  States  may  become  eligible  to  do 
so. 

The  Agriculture  and  Food  Act  of  1981 
(Farm  Bill)  amended  section  20  of  the 
FMIA  (21  U.S.C.  620)  to  clarify  that 
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imported  meat  products  must  meet  the 
same  inspection,  sanitation,  quality, 
species  verification,  and  residue 
standards  applied  to  domestically 
prepared  product.  It  directs  the 
Secretary  to  enforce  the  Farm  Bill 
through  random  inspections  of  imported 
product  at  ports  of  entry  for  residues 
and  species  verification  and  requires 
exporting  countries  to  conduct  random 
sampling  and  testing  of  internal  organs 
and  fat  of  carcasses  for  residues  at 
points  of  slaughter  in  accordance  with 
methods  approved  by  the  Secretary. 
Regulations  implementing  the  Farm  Bill 
requirements  were  published  in  the 
Federal  Register  on  February  10. 1983       ^ 
(48  FR  6091).  All  countries  eligible  to 
import  product  into  the  United  States 
were  notified  of  these  regulations. 

Residue  testing  information  is 
collected  from  exporting  countries  on  an 
annual  basis  by  the  Department.  Using 
this  and  additional  information  collected 
during  regular  reviews  of  the  meat 
inspection  systems  of  exporting 
countries,  notice  was  given  in  July  1983 
as  to  specific  deficiencies  in  residue  and 
species  verification  programs  in  each 
exporting  country,  informing  them  that 
all  corrections  must  be  made  by  January 
1. 1984.  A  review  of  laboratory  facilities, 
equipment,  and  methodology  was  made 
during  December  1983  to  determine  the 
compliance  of  exporting  countries  with 
the  residue  and  species  verification 
requirements. 

For  a  country's  inspection  system  to 
be  considered  "at  least  equal  to"  that  of 
the  United  States,  that  country  had  to 
have  provided  for  testing  of  appropriate 
tissues  (fat.  kidney,  muscle  and/or  liver) 
for  chlorinated  hydrocarbons, 
organophosphates.  polychlorinated 
biphenyls  (PCBs).  trace  metals, 
antibiotics,  and  hormones,  if  applicable, 
using  a  method  approved  by  the 
Secretary.  In  addition,  countries  had  to 
conduct  an  approved  species 
verification  program.  Since  that  time, 
additional  testing  requirements  have 
been  added  for  sulfa  drugs  and 
chloramphenicol. 

The  Administrator  has  authority  to 
withdraw  the  eligibility  of  a  foreign 
country  to  import  meat  products  into  the 
United  States,  under  S  327.2(a)(4)  (9  CFR 
327.2(a)(4)).  whenever  the  Administrator 
determines  that  the  system  of  meat 
inspection  maintained  by  such  foreign 
country  does  not  assure  compliance 
with  requirements  "at  least  equal  to"  all 
the  inspection,  building  construction 
standards,  and  other  requirements  of  the 
FMIA  and  the  regulations  as  appHed  to 
official  establishments  in  the  United 
States. 

Amendments  to  §  327.2  (b)  and  (c)  of 
the  Federal  meat  inspection  regulations 


(9  CFR  327.2  (b)  and  (c))  were  published 
in  the  Federal  Register  on  February  15, 
1984,  withdrawing  the  eligibility  of 
Mexico  to  export  meat  products  to  the 
United  SUtes.  Mexico  lost  its  eligibility 
because  no  testing  was  being  performed 
for  chlorinated  hydrocarbons, 
organophosphates,  PCB's,  trace  metals, 
hormones  and  antibiotics;  and  no 
approved  species  verification  program 
was  being  conducted.  At  that  time,  it 
was  stated  that  when  the  Administrator 
of  FSIS  is  satisfied  that  the  meat 
inspection  officials  of  Mexico  have 
corrected  the  deficiencies  in  their 
residue  testing  and  species  verification 
programs,  and  that  the  inspection 
system  meets  all  of  the  provisions  of  the 
FMIA  and  the  regulations  promulgated 
thereunder,  Mexico  may  again  be  added 
to  the  list  of  coimtries  eligible  for 
importation  of  catde,  sheep,  swine,  and 
goat  products  into  the  United  States. 
Because  a  considerable  amount  of 
time  transpired  before  Mexico  corrected 
the  deficiencies  in  its  residue  testing  and 
species  verification  programs,  it  was 
necessary  for  Mexico  to  provide  current 
information  that  its  inspection  system 
meets  all  of  the  provisions  of  the  FMIA 
and.  therefore,  could  be  considered  as 
eligible  to  import  meat  products  into  the 
United  States. 

Before  eligibility  is  granted,  a 
complete  evaluation  of  the  country's 
inspection  system  is  made  by  FSIS 
personnel.  This  evaluation  consists  of 
two  processes — a  document  review  and 
on-site  reviews  of  the  inspection  system 
operations.  The  eligibility  process 
begins  when  the  foreign  coimtry 
provides  FSIS  with  complete 
information  about  its  inspection  system. 
FSIS  assists  the  country  in  organizing 
this  material  by  providing 
questionnaries  in  five  risk  areas: 
contamination,  disease,  processing, 
residues,  and  compliance/economic 
fraud.  FSIS  then  evaluates  the 
information  to  assure  that  the  critical 
points  in  each  of  the  risk  areas  are  being 
addressed  satisfactorily  with  respect  to 
standards,  activities,  resources  and 
enforcement.  This  process  usually 
involves  several  exchanges  of 
information.  In  many  cases,  the  country 
seeking  recognition  must  revise  its 
regulations,  or  publish  special  directives 
to  achieve  equivalency  with  U.S. 
requirements. 

If  the  document  review  proves  to  be 
satisfactory,  on-site  reviews  are 
scheduled  using  a  multidisciplinary 
team  to  evaluate  all  aspects  of  the 
country's  program.  When  all 
requirements  of  the  FMIA  are  satisfied, 
the  country  is  considered  eligible  to 
import  meat  products  into  the  United 
States. 


Document  Review 

As  part  of  the  document  review 
process,  a  country's  laws  are  evaluated 
to  assure,  among  other  things,  that  they 
provide  for  inspection  and  certification 
of  the  wholesomeness  of  product 
intended  for  export  to  the  United  States; 
that  there  are  adequate  controls  over 
ineligible  product  to  prevent  its  export; 
and  that  the  country  has  adequate 
controls  to  prevent  persons  convicted  of 
wrongdoing  (i.e..  (1)  more  than  one 
conviction  of  any  law.  other  than  a 
felony,  based  upon  the  acquiring, 
handling  or  distributing  of 
unwholesome,  mislabeled  or  deceptively 
packaged  food  or  upon  fraud  in 
cormection  with  transactions  in  food,  or 

(2)  any  felony)  from  being  connected 
with  a  firm  exporting  product  to  the 
United  States. 

A  country's  legal  authority  and  the 
regulations  thereunder  must  impose 
requirements  "at  least  equal  to"  those  of 
the  United  States  with  respect  to.  among 
other  things,  the  following  areas:  (1) 
Ante-mortem  inspection  of  animals  and 
post-mortem  inspection  of  animal 
carcasses;  (2)  official  control  by  the 
national  government  over  plant 
construction,  facilities,  and  equipment; 

(3)  direct  and  continuous  supervision  of 
slaughter  activities  and  product 
preparation  by  competent,  qualified 
inspection  personnel  employed, 
supervised  and  paid  by  the  country's 
central  government;  (4)  separation  of 
operations  in  certified  plants  from  those 
not  certified;  (5)  maintenance  of  a  single 
standard  of  inspection  and  sanitation 
throughout  certified  plants;  (6)  official 
controls  over  condemned  product;  (7) 
reinspection  of  boneless  meat;  and  (8) 
control  over  chemical  and  drug  residues 
in  meat  and/or  poultry  products 
prepared  for  export  to  the  United  States. 

On-site  Reviews 

The  second  process  in  assessing  a 
country's  equal  to  status,  performed 
after  the  document  review  has  proved  to 
be  satisfactory,  is  on-site  reviews  of 
aspects  of  the  system  including 
laboratories  and  individual  plants 
within  the  country.  On-site  reviews  are 
designed  to  further  explore  areas 
determined  to  require  more  detailed 
evaluation  and  are  also  undertaken  to 
allow  the  FSIS  review  team  to  observe 
the  system  in  its  daily  operations. 

Mexico — Review  Results 

At  the  request  of  Mexico.  FSIS 
personnel  recently  completed  a  review 
of  Mexico's  meat  inspection  system. 
Through  the  interchange  of  questions, 
answers  and  documentation  over  a 
period  of  several  months,  FSIS 


personnel  have  determined  that  the  laws 
and  regulations  concerning  the  meat 
inspection  system  of  Mexico  can  be 
judged  to  be  at  least  equal  to  those  of 
the  United  States.  The  document  review 
phase  revealed  that  the  following  areas 
needed  more  detailed  evaluation  and 
would  be  scrutinized  during  the  on-site 
reviews.  These  areas  included  methods 
for  compliance  and  prevention  of 
economic  fraud,  and  the  adequacy  of 
programs  designed  to  test  for  residues. 

During  May  1987,  an  FSIS  review  team 
visited  five  meat  plants  and  Mexico's 
residue-testing  laboratory.  After 
observing  the  facilities  and  holding 
discussions  with  various  plant, 
laboratory  and  inspection  personnel,  the 
FSIS  review  team  concluded  that  the 
Mexican  meat  inspection  program  meets 
the  basic  minimum  requirements  for  an 
"at  least  equal  to"  determination. 
However,  the  team  did  note  two  areas 
where  improvements  were  needed. 
These  areas  were  (1)  control  programs 
comprising  the  compliance/economic 
fraud  risk  area,  and  (2)  some  aspects  of 
the  residue  control  programs.  FSIS  has 
since  received  confirmation  and 
documentation  from  the  Mexican 
Ministry  of  Agriculture  that  the 
necessary  improvements  in  these  areas 
have  been  made. 

After  reviewing  all  of  the  documents 
submitted  by  Mexico  and  evaluating  the 
findings  of  the  on-site  reviews  and  the 
subsequent  written  assurances  of 
government  officials,  FSIS  has 
determined  that  the  meat  inspection 
system  of  Mexico  is  adequate  to  assure, 
with  respect  to  establishments  within 
Mexico  preparing  product  for  export  to 
the  United  States,  compliance  with 
requirements  the  same  as  those 
applicable  to  official  estabUshments 
within  the  United  States  which  prepare 
meat  products,  and  that  reliance  can  be 
placed  upon  certificates  required  under 
the  FMIA  from  authorities  of  Mexico. 

Accordingly,  FSIS  is  amending 
§  327.2(b]  of  the  Federal  meat  inspection 
regulations  (9  CFR  327.2(b))  to  restore 
Mexico  to  the  list  of  countries  from 
which  meat  products  may  be  eligible  for 
importation  into  the  United  States. 

Although  a  foreign  country  may  be 
listed  as  approved  for  importation  of 
meat  products,  the  meat  products  of 
such  foreign  country  must  also  comply 
with  other  Federal  laws  including 
restrictions  under  Title  9  of  the  Code  of 
Federal  Regulations,  Part  94,  the  Animal 
and  Plant  Health  Inspection  S^vices' 
regulations  (9  CFR  Part  94),  relating  to 
the  importation  of  meat  products  from 
foreign  countries  into  the  United  States. 


Comments  on  the  Proposed  Rule 

FSIS  received  36  comments  in 
response  to  the  proposal  (53  FR  27886): 
17  from  industry  members.  11  from 
Mexican  government  agencies,  five  from 
trade  associations,  two  from  U.S.  state 
commissioners  and  one  from  a  research 
foundation.  The  commenters  offered 
unanimous  support  for  the  proposed 
rule,  citing  the  new  jobs  which  would  be 
created,  the  increase  of  trade  in  other 
areas,  and  the  overall  improved 
relationship  between  the  two  countries. 

The  Proposal 

List  of  Subjects  in  9  CFR  Part  327 

Imported  products,  Meat  inspection. 
PART  327— [AMENDED] 

1.  The  authority  citation  for  Part  327 
would  continue  to  read  as  follows: 

Authority:  38  Stat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438:  Zl 
U.S.C.  71  et  geq. 

S  327.2    [Amended] 

2.  Section  327.2(b)  of  the  Federal  meat 
inspection  regulations  (9  CFR  327.2(b)) 
would  be  amended  by  adding 
alphabetically  "Mexico"  to  the  list  of 
countries  eligible  to  import  cattle,  sheep, 
swine  and  goat  products  into  the  United 
States. 

Done  at  Washingon.  DC  on  November  23. 
1988. 

Le*tar  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Senrice. 
(FR  Doc.  88-27425  Fded  11-28-^:  8:45  am] 

BtLUNQ  CODC  3410-OIMi 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  336 

Employee  Responsibilities  and 

Conduct 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  Rule. 

SUMMARY:  The  Federal  Deposit 
Insiu-ance  Corporation  ("FTDIC")  hereby 
adopts  as  a  final  rule  a  revision  of  Part 
336  to  its  rules  and  regulations,  12  CFR 
Part  336,  which  governs  the  standards  of 
ethical  and  other  conduct  of  FDIC 
employees.  Significant  changes  include 
identifying  certain  employees  subject  to 
reporting  requirements  and  credit 
restrictions  by  position  description 
series  codes;  clarifying  the  permissible 
conditions  of  acceptance  of  food, 
refreshments,  and  entertainment; 
modifying  existing  credit  restrictions 
with  regard  to  credit  cards;  permitting 
renegotiation  of  existing  debt  on  the 
same  terms  and  conditions  as  are 


o^ered  to  the  general  public, 
conditioned  upon  disqualification  from 
participation  in  matters  affecting  the 
creditor  shortening  the  term  of  some 
credit  prohibitions:  clarifying  the 
prohibitions  on  purchase  of  liquidation 
assets.  FDIC  property,  and  property  of 
insured  banks;  reporting  of  family 
member  employment  by  firms  which  do 
business  with  the  FDIC;  decentralizing 
of  reporting  to  the  regional  or 
consolidated  office  level;  eliminating 
semiannual  reports  of  indebtedness;  and 
adding  a  new  subpart  to  address  post- 
employment  representational 
restrictions. 
effective  date:  November  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Katharine  A.  Corigliano.  Ethics  Program 
Manager,  at  (202)  698-7272  or  Donald  L 
Rosholt,  Deputy  Ethics  Counselor,  at 
(202)  898-7271. 

SUPPtEMENTARY  INFORMATION:  On  July 

12. 1988,  the  FDIC  issued  for  public 
comment  a  proposed  revision  to  Part  338 
of  its  rules  and  regulations.  12  CFR  Part 
336,  which  part  governs  standards  of 
ethical  and  other  conduct  of  FDIC 
employees  (53  FR  26262).  Further, 
comment  was  directly  solicited  from  the 
union  representing  FDIC  employees,  and 
each  employee  was  mailed  a  copy  of  the 
proposed  rule.  In  addition,  the  Office  of 
Government  Ethics  ("OGF")  and  the 
Department  of  Justice  reviewed  the 
regulation  for  consistency  with 
applicable  law  and  regulation. 

In  addition  to  written  comments  from 
the  OCE,  four  written  comments  were 
received,  all  from  FDIC  employees.  One 
comment  stressed  the  importance  of  the 
proposed  revisions  regarding  extensions 
of  credit  to  examiners  and  the 
elimination  of  the  Confidential  Report  of 
Indebtedness  as  a  separate,  semiannual 
filing  for  most  employees.  Another 
commenter,  suggesting  that  the  proposed 
regulation  was  inequitable  to 
employees,  requested  that  examiners  be 
allowed  to  obtain  credit  cards  from  state 
nonmember  banks  located  within  their 
region  of  assignment  and  then  be 
disqualified  from  working  on  matters 
affecting  such  banks.  One  commenter 
suggested  that  the  proposed  regulation 
be  revised  to  call  employees'  attention 
to  prohibitions  against  sexual 
harassment  Another  proposed  that  a 
Division  of  Liquidation  employee  not  be 
disqualified  from  matters  pertaining  to 
his  or  her  creditor  if  the  extension  of 
credit  had  become  prohibited  as  a  result 
of  the  original  creditor  institution's 
failure  or  receipt  of  financial  assistance 
from  the  FDIC. 

After  considering  all  comments,  the 
Board  of  Directors  has  determined  to 
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adopt  the  regulation  substantially  in  the 
form  proposed,  with  the  following 
changes: 

1.  The  definition  of  "appear 
personally"  has  been  deleted  because 
the  term  is  not  used  in  the  text  of  the 
regulation.  Instead,  at  the 
recommendation  of  the  OGE,  a  new 
definition  of  "appearance"  has  been 
added,  which  tracks  the  language  of  the 
OGE's  model  regulation  at  5  CFR 
737.5(bK3). 

2.  The  proposed  provision  specifically 
allowing  an  employee's  acceptance  of 
commemorative  items  of  nominal  value 
has  been  deleted  due  to  the  OGE's 
requirements.  Employees  may  only 
accept  unsolicited  advertising  or 
promotional  material  of  nominal  value 
pursuant  to  S  336.8(b)(2]. 

3.  As  the  OGE  required,  and  in 
conformance  with  its  advisory  opinions, 
the  prohibition  on  receiving 
compensation  for  a  speech  in  §  336.11(c) 
has  been  changed  to  pertain  only  to  a 
speech,  the  subject  matter  of  which 
relates  specifically  to  matters  involving 
the  FDIC. 

4.  The  addition  of  a  prohibition 
against  sexual  harassment  is  beyond  the 
scope  of  this  regulation.  The  prohibition 
against  gambling  on  FDIC  property 

(§  336.14(b]]  has  been  broadened  to 
cover  all  government  property,  as  was 
required  by  the  OGE. 

5.  Division  of  Liquidation  employees 
will  not  be  able  to  borrow  from  wholly 
owned  subsidiaries  of  the  bank  resulting 
from  a  failed  bank  within  the 
employee's  region.  The  language 
changes  in  S  336.ie(b](3]  have  been 
made  to  cover  loan  production  offices 
opened  by  banks  that  are  not  bank 
branches  and  to  clarify  that  an  assimiing 
entity  and  its  branches  located  outside 
of  an  employee's  region  are  not 
prohibited  creditors.  In  addition,  the 
disqualification  for  an  employee  to  act 
on  matters  pertaining  to  his  or  her 
creditor  institution  under  §  336.16(d]  is 
retained  to  ensure  that  employees  avoid 
conflicts  of  interest  and  the  appearance 
thereof. 

6.  Division  of  Bank  Supervision 
employees  referenced  in  §  336.16(a]  will 
not  be  permitted  to  obtain  credit  cards 
from  state  nonmember  banks  located  in 
their  region.  Although  one  conunenter 
suggested  that  the  affected  employees 
could  be  disqualified  from  working  on 
matters  affecting  such  institutions,  such 
a  procedure  would  have  a  potentially 
severe  impact  on  the  FDIC's  ability  to 
examine  banks.  By  curtailing  the 
number  of  available  staff  in  a  region, 
possibly  to  very  few,  implementing  the 
procedure  could  impede  the  Division  of 
Bank  Supervision's  accomplishment  of 
its  mission. 


7.  In  accordance  with  requirements  of 
the  OGE,  the  language  of  S  336.26  has 
been  changed  to  require  covered 
employees  to  report  their  resignation 
and  prospective  employment  as  soon  as 
possible  but  in  no  event  less  than  two 
weeks  before  resignation.  As  the  OGE 
commented.  "If  prospective  employment 
is  reported  as  soon  as  possible,  any 
necessary  recusals  can  be  more 
promptly  implemented." 

8.  In  accordance  with  requirements 
from  the  OGE.  the  provisions  of 

S  336.29(a-e)  on  post-employment 
activities  have  been  revised  to  track  the 
language  of  the  model  regulation  at  5 
CFR  737.5(a),  737.7(a).  737.5(c),  737.9(a). 
and  737.11(a),  which  sections  are  now 
cross-referenced.  The  new  language 
clarifies  that  the  prohibition  extends  to 
representation  before  any  U.S.  or 
District  of  Columbia  agency  or  court 
(rather  than  merely  representation 
before  the  FDIC),  as  title  18  of  the  U.S. 
Code  requires. 

9.  Other  grammatical  and  clarification 
changes  were  made  to  the  regulation. 
Two  examples  are:  (a)  The  FDIC's 
Office  of  Research  and  Strategic 
Planning  will  soon  be  renamed  the 
Office  of  Research  and  Statistics,  which 
is  reflected  in  the  final  rule,  and  (b)  the 
shorthand  summary  of  credit 
prohibitions  in  the  Appendix  now 
includes  the  fact  that  the  exception  for 
the  assimiption  of  a  mortgage  is  for  an 
employee's  personal  residence  only. 

Employees  are  encouraged  to  consult 
at  any  time  with  the  Ethics  Counselor, 
Ethics  Program  Manager,  or  Deputy 
Ethics  Counselors  regarding  any 
questions  they  may  have  on  this  part 

Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  FDIC's  Board  of  Directors 
hereby  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  FDIC's  Board  of  Directors 
bases  its  conclusion  on  the  fact  that  the 
rule  applies  to  all  programs  and 
activities  conducted  by  the  FDIC  but 
does  not  reach  the  activities  of  the 
banks  regulated  and/or  insured  by  the 
FDIC. 

Paperwork  Reduction  Act  Statement 

The  Paperwork  Reduction  Act  (44 
U.S.C.  501  et  seq.)  is  inapplicable  to  the 
final  rule  as  it  appUes  only  to  U.S. 
government  employees  in  the  course  of 
their  normal  employment. 

List  of  Subjects  in  12  CFR  Part  336 

Conflicts  of  interest.  Credit, 
Disclosure  requirements.  Former 


government  employees.  Government 
employees. 

Accordingly,  Part  336  is  revised  to 
read  as  follows: 

PART  336— EMPLOYEE 
RESPONSIBIUTIES  AND  CONDUCT 

Subpart  A— Purpose,  Scope,  Definitions, 
and  Administrative  Provisions 

338.1  Purpose  and  scope. 

336.2  Definitions. 

336.3  Employee  responsibility,  counseling, 
and  distribution  of  regulation. 

336.4  Designation  of  Ethics  Counselor. 
Alternate  Ethics  Counselor,  and  Deputy 
Ethics  Counselors. 

336.5  Sanctions  and  remedial  actions. 

336.6  Review  of  remedial  actions. 

Subpart  B— Ethical  and  Other  Conduct  and 
Responsibilities  of  Employees 

336.7  General  rules. 

336.8  Gifts,  entertainment,  favors,  and 
loans. 

336.9  Travel  expenses. 

336.10  Use  of  official  information. 

336.11  Lectures,  speeches,  and  manuscripts. 

336.12  Employment  by  FDIC  of  relatives. 

336.13  Use  of  FDIC  property. 

336.14  Indebtedness,  gambling,  and  other 
conduct. 

Subpart  C — nnancial  interests  and 
Oiillgations;  Outside  Employment 

336.15  General  rules. 

336.16  Extensions  of  credit 

336.17  Bank  securities. 

336.18  Purchase  of  hquidation  assets. 

336.19  Purchase  of  FDIC  property. 

336.20  Purchase  of  assets  of  insured  banks. 

336.21  Providing  goods  or  services  to  the 
FDIC. 

336.22  Outside  employment  and  other 
activity. 

336.23  Employment  of  family  members  by 
persons  other  than  the  FDIC. 

Subpart  D — Reports  of  Interest  in  Banic 
Securities,  Interest  in  FDIC  Decision,  and 
Employment  Upon  Resignation;  Statements 
of  Employment  and  Finartcial  Interests; 
Financial  Disclosure  Reports 

336.24  Report  of  interest  in  bank  securities. 

336.25  Report  of  interest  in  FDIC  decision. 

336.26  Report  of  employment  upon 
resignation. 

336.27  Statement  of  employment  and 
financial  interests. 

336.28  Financial  Disclosure  Reports  under 
the  Ethics  in  Government  Act  of  1978. 

Sut>part  E— Umitations  on  Activities  of 
Former  Employees,  Including  Special 
Government  Employees 

336.29  Limitations  on  representation. 

336.30  Consultation  as  to  propriety  of 
appearance  before  the  FDIC. 

336.31  Suspension  of  appearance  privilege. 

Subpart  F— Ethical  and  Other  Conduct  and 
ResponsJtHllties  of  Special  Government 
Employees 

336.32  Use  of  FDIC  employment. 


Sec. 

336.33  Use  of  inside  information. 

336.34  Coercion. 

336.35  Gifts,  entertainment,  favors,  and 
loans. 

33&36    Miscellaneous  statutory  provisions. 
336.37    Statements  of  employment  and 
financial  interests. 

Appendix  to  Part  336 — Matrix  of  Credit 
Prohibitions. 

Authority:  E.0. 11222,  3  CFR  1964-1965 
Comp^  5  CFR  735.104;  5  CFR  737.1(a):  E.O. 
12565. 

Subpart  A— Purpose,  Scope, 
Definitions,  and  Administrative 
Provisions 

§  336.1    Purpose  and  scope. 

In  order  to  assure  the  proper 
performance  of  FDIC  business  and  to 
maintain  public  confidence  in 
government,  FDIC  employees  are 
expected  to  maintain  unusually  high 
standards  of  honesty,  integrity, 
impartiality,  and  conduct  and  to  avoid 
misconduct  and  conflicts  of  interest,  or 
the  appearance  of  conflicts  of  interest 
This  part  establishes  the  policies  and 
procedures  of  the  FDIC  with  regard  to 
the  ethical  and  other  standards  of 
conduct  and  responsibilities  for 
employees  and  special  government 
employees.  Permissible  financial 
interests,  obligations,  and  outside 
employment  are  set  forth.  This  part 
further  sets  out  the  policies  and 
procedures  for  employee  reporting  of 
financial  interests  and  obligations. 

§336.2    Definitions. 
For  the  purposes  of  this  part: 

(a)  "Affiliate"  means  any  holding 
company  of  which  a  bank  is  a 
subsidiary  and  any  other  subsidiary  of 
such  holding  compnay.  Any  other  entity 
which  would  be  defined  as  an  affiliate 
of  an  insured  state  nonmember  bank 
under  12  U.S.C  221a.  if  such  bank  were 
a  member  bank,  shall  be  deemed  to  be 
an  affiliate  of  such  insured  state 
nonmember  bank. 

(b)  "Appearance"  means  an 
individual's  physical  presence  before 
the  United  States  in  any  formal  or 
informal  setting  or  conveyance  of 
material  to  the  United  States  in 
connection  with  a  formal  proceeding  or 
application.  A  communication  is 
broader  than  an  appearance  and 
includes,  for  example,  correspondence 
or  telephone  calls. 

(c)  "Appropriate  director"  means  the 
director  of  the  Washington  division  or 
office  or  the  regional  director  or  regional 
counsel  for  the  division  to  which  an 
employee  is  assigned. 

(d)  "Assessment  auditor"  means  any 
individual  employed  as  an  auditor  of 
insured  banks  for  de];>osit  insurance 
assessment  purposes,  whether  assigned 


to  a  field  office  or  the  Washington 
office,  and  includes  Washington  office 
personnel  having  oversight  and  review 
responsibility  for  the  collection  of 
assessments. 

(e)  "Assisted  entity"  means  (a)  any 
bank  which  has  received  financial 
assistance  from  the  FDIC  to  prevent  its 
failure.  (2)  any  bank  resulting  from  a 
merger  or  consolidation  with  any  bank 
described  in  paragraph  (e)(1)  of  this 
section,  or  (3)  any  parent  bank  holding 
company  of  a  bank  described  in 
paragraph  (e)(1)  or  (2)  of  this  section; 
Provided,  That  an  ongoing  financial 
relationship,  including,  but  not  limited 
to.  the  repayment  of  a  loan,  the  servicing 
of  assets,  or  the  existence  of  stock  or 
warrants,  exists  between  such  bank  or 
bank  holding  company  and  the  FDIC 

(f)  "Assuming  entity"  means  any  bank 
or  bank  holding  company  which  has 
entered  into  a  transaction  with  the  FDIC 
to  purchase  some  or  all  of  the  assets  and 
assume  some  or  all  of  the  liabilities  of  a 
failed  bank  for  a  period  of  one  year 
following  the  closing  of  such  failed 
bank. 

(g)  "Attorney"  means  any  individual 
employed  by  the  FDIC  as  an  attorney, 
whether  or  not  assigned  to  the  Legal 
Division.  The  term  does  not  include 
outside  attorneys  engaged  in  the  private 
practice  of  law  and  retained  by  the 
FDIC. 

(h)  "Chairman"  means  the  Chairman 
of  the  Board  of  Directors  of  the  FDIC. 

(i)  "Covered  employee"  means  any 
employee  required  to  file  a  statement  of 
employment  and  financial  interests  or  a 
Financial  Disclosure  Report  pursuant  to 
§  §  336.27(a)  or  336.28. 

(j)  "Dependent  child"  mejins  a  son, 
daughter,  stepson,  or  stepdaughter  who 
either  (1)  is  unmarried,  under  21.  and 
living  in  the  employee's  household,  or 
(2)  has  received  over  half  of  his  or  her 
support  from  the  employee  in  the 
preceding  calendar  year. 

(k)  "Employee"  means  any  individual 
member  of  the  Board  of  Directors, 
officer  or  employee,  including  a 
liquidation  graded  employee,  of  the 
FDIC,  but  does  not  include  a  special 
government  employee,  the  Comptroller 
of  the  Currency,  or  any  person  employed 
by  the  Office  of  the  Comptroller  of  the 
Currency. 

(I)  "Examiner"  means  any 
commissioned  bank  examiner  and  any 
employee  assigned  to  the  Division  of 
Bank  Supervision  in  a  position  of  the  570 
series. 

(m)  "Honorarium"  means  a  payment, 
usually  for  services  on  which  custom  or 
propriety  forbids  a  price  to  be  set 

(n)  "Insured  bank  subject  to  audit  for 
deposit  insurance  assessment  purposes" 
means  any  one  of  the  500  largest  insured 


banks  with  demand  deposits  in  excess 
of  $100  million,  which  are  routinely 
audited  by  the  FDIC  for  assessment 
purposes. 

(o)  "Member  of  the  employee's 
immediate  household"  means  a  person 
who  is  related  to  the  employee  by  blood, 
marriage,  or  adoption  and  who  resides 
in  the  same  household  as  the  employee, 
(p)  "Official  responsibility"  means  the 
direct  administrative,  supervisory,  or 
decisional  authority,  whether 
intermediate  or  final,  exercisable  alone 
or  with  others,  personally  or  through 
subordinates,  to  approve,  disapprove, 
decide,  or  recommend  official  action  or 
to  express  staff  opinions  in  dealings 
with  the  public. 

(q)  "Person"  means  an  individual, 
bank,  corporation,  company, 
association,  partnership,  firm,  society,  or 
any  other  organization  or  institution. 

(r)  "Reviewing  official"  means  the 
Deputy  Ethics  Counselor  delegated  the 
authority  to  receive,  review,  and  retain 
statements  of  employment  and  financial 
interests  filed  by  covered  employees 
assigned  to  his  or  her  division,  office,  or 
consolidated  office. 

(s)  "Security"  me£ms  any  note,  stock, 
treasury  stock,  bond,  debenture, 
certificate  of  interest  or  participation  in 
any  profit-sharing  agreement, 
preorganization  certificate  or 
subscription,  investment  contract,  voting 
trust  certificate,  or,  in  general,  any 
interest  or  instrument  commonly  known 
as  a  security,  but  does  not  include  a 
deposit. 

(t)  "Senior  employee"  means  any 
individual  member  of  the  Board  of 
Directors  of  the  FDIC  and  any  employee 
named  or  designated  by  the  Director  of 
the  U.S.  Office  of  Government  Ethics 
pursuant  to  18  U.S.a  207(d)(1). 

(u)  "Special  government  employee" 
means  any  employee  serving  the  FDIC 
with  or  without  compensation  for  up  to 
130  days  during  any  365-day  period  on  a 
full-time  or  intermittent  basis. 

(v)  "Subsidiary"  means  a  company  the 
voting  stock  of  which  is  50  percent  or 
more  owned  or  controlled  by  another 
company. 

§  336.3    Employee  responsit>lllty, 
counseling,  and  distrtlnitlon  of  regulation. 

(a)  Each  employee  is  responsible  for 
being  familiar  with  and  complying  with 
the  provisions  of  this  part  The  Ethics 
Counselor  and  Deputy  Ethics 
Counselors  shall  be  available  for 
counseling  and  guidance  as  to  the 
statutes  and  regulations  affecting 
employee  responsibility  and  conduct 
including  interpretation  of  this  part. 

(b)  The  Ethics  Counselor  shall  provide 
a  copy  of  this  f  art  to  each  new 
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employee  and  special  government 
employee  within  30  days  of 
commencement  of  employment,  and 
each  such  employee  or  special 
government  employee  shall  complete 
and  file  the  Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation  in  accordance  with 
its  instructions.  The  Ethics  Counselor 
shall  annually  distribute  a  reminder  of 
the  basic  provisions  of  this  part  to  each 
employee  and  each  special  government 
employee. 

(c)  An  employee  who  believes  that  his 
or  her  assigiunent  to  a  matter  may  result 
in  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest  shall 
report  immediately  all  relevant  facts  to 
his  or  her  appropriate  director. 

§  336.4    Designation  of  Etiilcs  Counselor, 
Alternate  Ethics  Counselor,  and  Deputy 
Ethics  Counselors. 

(a)  The  FDIC's  ethics  program  shall  be 
coordinated  and  managed  by  the  Ethics 
Counselor.  The  Executive  Secretary  of 
the  FDIC  shall  act  as  the  FDIC's  Ethics 
Counselor. 

(b)  The  Ethics  Program  Manager, 
Office  of  the  Executive  Secretary,  shall 
act  as  the  FDIC's  Alternate  Ethics 
Counselor  and  shall  act  as  Ethics 
Counselor  in  the  absence  of  the  Ethics 
Counselor. 

(c)  The  Ethics  Counselor  shall  appoint 
one  or  more  Deputy  Ethics  Counselors, 
to  whom  the  Ethics  Counselor  may 
delegate  duties  and  responsibilities 
under  this  part.  Duties  and 
responsibilities  so  delegated  may  not  be 
redelegated. 

§  336.5    Sanctions  and  remedial  actions. 

(a)  Any  violation  of  this  part  by  an 
employee  or  special  government 
employee  may  be  cause  for  disciplinary 
or  remedial  action,  which  may  be  in 
addition  to  any  penalty  prescribed  by 
law. 

(b)  Disciplinary  action  may  include, 
but  is  not  limited  to,  oral  or  written 
warning  or  admonishment,  reprimand, 
suspension,  or  removal  from  office, 
which  action  shall  be  taken  in 
accordance  with  applicable  law, 
executive  order,  and  regulation. 

(c)  Remedial  action,  when 
appropriate,  may  include,  but  is  not 
limited  to,  divestment  of  conflicting 
interests,  change  in  assigned  duties,  or 
disqualification  from  a  particular 
assignment  or  a  particular  matter. 

(d)  Unless  an  employee  or  special 
government  employee  requests  review, 
pursuant  to  S  336.6,  of  an  order  of 
remedial  action,  such  order  of  remedial 
action,  other  than  disqualification,  shall 
take  effect  20  days  after  receipt  of  notice 
thereof,  and  disqualification  shall  take 


effect  immediately.  Any  order  of 
remedial  action  reviewed  and  approved 
pursuant  to  S  336.6  shall  take  effect 
immediately  upon  receipt  of  notice  of 
the  determination  of  the  Chairman  or  his 
or  her  designee. 

§  336.6    Review  of  remedial  actions. 
When  remedial  action  is  ordered 
pursuant  to  S  336.5,  the  affected 
employee  or  special  government 
employee  may  request  the  Chairman  to 
review  such  order.  Any  request  for 
review  shall  be  made  in  writing,  within 
20  days  of  receipt  of  notice  of  the  order, 
and  shall  contain  a  statement  of  reasons 
for  such  request.  The  Chairman,  or  his 
or  her  designee,  will  prompUy  review 
the  matter  and  will  provide  written 
notice  of  his  or  her  determination  to  the 
employee,  which  determination  shall  be 
final. 

Subpart  B— Ethical  and  Other  Conduct 
and  Responsibilities  of  Employees 

§  336.7    General  rules. 

FDIC  employees  are  expected  to 
maintain  unusually  high  standards  of 
honesty,  integrity,  impartiality,  and 
conduct  and  to  avoid  misconduct  and 
conflicts  of  interest,  or  the  appearance 
of  conflicts  of  interest.  No  employee 
shall  engage  in  any  action,  whether  or 
not  specifically  prohibited  by  this  part, 
which  might  result  in.  or  create  the 
appearance  of: 

(a)  Using  public  office  for  private  gain; 

(b)  Giving  preferential  treatment  to 
any  person; 

(c)  Impeding  the  FDIC's  efficiency  or 
economy; 

(d)  Losing  complete  independence  or 
impartiality; 

(e)  Making  an  FDIC  decision  outside 
official  channels;  or 

(f)  Adversely  affecting  the  public's 
confidence  in  the  integrity  of  the  FDIC. 

§  336.8    Gifts,  entertainment,  favors,  and 
loans. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  employee  may 
solicit  or  accept,  for  himself  or  herself  or 
for  another  person,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  entertainment, 
loan,  or  other  thing  of  monetary  value 
from  a  person  who: 

(1)  Has  or  seeks  contractual  or  other 
business  or  financial  relationships  with 
thFDIC; 

(2)  Is  or  may  be  regulated  or  examined 
by  the  FDIC;  or 

(3)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties. 

(b)  The  prohibitions  of  paragraph  (a) 
of  this  section  do  not  apply: 


(1)  To  the  solicitation  or  acceptance  of 
anything  of  monetary  value  from  a 
friend,  parent,  spouse,  child,  or  other 
close  relative  where  it  is  clear  from  the 
circumstances  that  personal  or  family 
relationships  rather  than  the  business  of 
the  persons  concerned  are  the 
motivating  factors; 

(2)  To  the  acceptance  of  unsolicited 
advertising  or  promotional  material  such 
as  pens,  pencils,  note  pads,  calendars, 
and  other  items  of  nominal  value; 

(3)  Except  as  otherwise  provided  in 

S  336.16.  to  the  acceptance  of  loans  from 
banks  or  other  financial  institutions  on 
the  customary  terms  and  conditions 
offered  to  the  general  public; 

(4)  To  the  acceptance  of  food, 
refreshments,  and  accompanying 
entertainment  of  nominal  value  on 
infrequent  occasions  in  the  ordinary 
course  of  a  conference,  meeting,  or  other 
function  at  which  an  employee  is 
properly  in  attendance  in  his  or  her 
official  capacity;  and 

(5)  To  the  acceptance  of  food, 
refreshments,  and  accompanying 
entertainment  of  nominal  value  offered 
in  the  course  of  a  group  function  or 
widely  attended  gathering  of  mutual 
interest  to  the  government  and  the 
private  sector,  such  as  receptions  and 
informational  programs  sponsored  or 
hosted  by  universities,  educational 
associations,  the  financial  services 
industry,  technical  and  professional 
associations  (including  those  that  have 
as  members  firms  doing  business  with 
the  FDIC),  international  organizations, 
or  government  entities  where  it  has  been 
determined  that  attendance  is  in  the 
interest  of  the  FDIC  and  is  related  to  its 
mission,  in  accordance  with  written 
guidelines  issued  by  the  Ethics 
Counselor,  consistent  with  guidelines 
established  by  the  U.S.  Office  of 
Government  Ethics. 

(c)  No  examiner  shall  accept  any 
gratuity  from  any  insured  state 
nonmember  bank,  from  any  insured 
bank  examined  by  the  examiner,  or  from 
any  person  connected  therewith.  (See  18 
U.S.C.  213) 

(d)  Whenever  an  employee  receives  a 
gift  or  other  item  of  monetary  value  the 
acceptance  of  which  is  prohibited  by 
paragraph  (a)  or  (c)  of  this  section,  or 
whenever  a  gift  or  other  item  of 
monetary  value  is  received  from  a 
source  other  than  a  source  described  in 
paragraph  (a)  or  (c)  of  this  section  and  is 
given  because  of  the  employee's  official 
position  or  in  conjunction  with  official 
duties  carried  out  by  the  employee,  the 
employee  shall  notify  the  Ethics 
Counselor  within  ten  days  of  receipt  of 
such  gift  or  item.  The  gift  or  item  shall 
be  promptly  returned  to  the  sender  or 


otherwise  disposed  of  as  directed  by  the 
Ethics  Counselor.  The  cost  of  returning 
such  gift  or  item  shall  be  borne  by  the 
FDIC.  (See  18  U.S.C.  209) 

(e)  An  employee  may  not  solicit  a 
contribution  from  another  employee  for 
a  gift  to  an  official  superior,  make  a 
donation  as  a  gift  to  an  official  superior, 
or  accept  a  gift  from  an  employee 
receiving  less  pay  than  himself  or 
herself,  unless  it  is  a  voluntary  gift  or 
donation  of  nominal  value  made  on  a 
special  occasion  such  as  marriage, 
illness,  or  retirement.  (See  5  U.S.C.  7351) 

(f)  An  employee  may  not  request  or 
accept  a  gift,  present,  or  decoration  from 
a  foreign  government,  except  as 
permitted  by  law.  (See  5  U.S.C.  7342) 

§  336.9    Travel  expenses. 

(a)  Expenses  of  travel,  lodging,  and 
subsistence  incurred  by  an  employee 
while  on  official  duty  shall  be  paid  for 
or  reimbursed  by  the  FDIC  (in 
accordance  with  the  FDIC's  General 
Travel  Regulations),  and  an  employee 
shall  not  accept  payment  or 
reimbursement  for  such  expenses  from 
any  private  source. 

(b)  On  rare  occasions  where  there  is 
no  practical  alternative  to  acceptance, 
an  employee  may  accept  travel,  lodging, 
or  subsistence  from  a  private  source 
while  on  official  duty.  The  employee 
must  report  the  acceptance,  value,  and 
circumstances  thereof  to  the  appropriate 
director  and  the  Ethics  Counselor  within 
30  days  of  such  acceptance.  When 
appropriate,  the  FDIC  will  reimburse  the 
private  source  for  the  fair  market  value 
of  such  travel,  lodging,  or  subsistence. 

(c)  For  the  purpose  of  this  section, 
"subsistence"  does  not  include  food  or 
refreshments  accepted  on  infrequent 
occasions  in  the  ordinary  course  of  an 
official  function  or  a  widely  attended 
gathering  as  permitted  by  S  336.8(b)(4) 
and  (b)(5). 

(d)  Notwithstanding  the  provisions  of 
5  U.S.C.  4111.  the  FDIC  may.  and  an 
employee  may  not  (without  the  approval 
of  the  appropriate  director,  who  shall 
have  consulted  with  the  Ethics 
Counselor),  accept  fravel,  lodging,  or 
subsistence  when  the  donor  is  an 
organization  which  is  exempt  from 
taxation  under  26  U.S.C.  501(c)(3),  and 
-acceptance  does  not  result  in,  or  create 
the  appearance  of,  a  conflict  of  interest. 
(See  5  CFR  410.702) 

(e)  When  an  employee  is  not  on 
official  duty  and  there  is  no  payment  or 
reimbursement  by  the  FDIC  for 
expenses  of  travel,  lodging  or 
subsistence,  the  employee  may  accept 
payment  or  reimbursement  frY)m  a 
private  source  where  acceptance  is 
compatible  with  the  purposes  of  this 


part  and  does  not  present  a  conflict  of 
interest  or  the  appearance  thereof. 

(f)  The  provisions  of  this  section  do 
not  prohibit  or  require  a  report  of,  the 
acceptance  of  travel,  lodging,  or 
subsistence  provided  by  family 
members  or  personal  friends. 

§336.10    Use  Of  official  Information. 

(a)  Except  as  permitted  in  §  336.11,  an 
employee  may  not  directly  or  indirectly, 
use  or  allow  die  use  of  information 
which  is  obtained  as  a  result  of  his  or 
her  FDIC  employment  but  which  is  not 
available  to  the  general  public  in  order 
to  engage  in  any  financial  fransaction  or 
to  further  a  private  interest. 

(b)  An  employee  may  not  maintain, 
disclose,  or  otherwise  use  personal 
information  in  a  manner  which  violates 
the  Privacy  Act  of  1974.  5  U.S.C.  552a.  or 
Part  310  of  the  FDIC's  regulations. 

(c)  An  examiner  may  not  disclose 
information  from  a  bank  examination 
report  except  as  authorized  by  law.  (See 
18  U.S.C.  1906) 

(d)  An  employee  may  not  disclose 
confidential  business  information 
obtained  in  the  course  of  his  or  her 
employment  or  official  duties  except  as 
authorized  by  law.  (See  18  U.S.C.  1905) 

§336.11    Lectures,  speecties,  and 
manuscripts. 

(a)  No  employee  shall  publish  any 
material  or  speak  before  banking  or 
public  organizations  on  matters 
involving  the  FDIC  unless  the  employee 
receives  prior  approval,  and  prior 
clearance  of  material  to  be  published,  by 
the  appropriate  director. 

(b)  An  employee  shall  not  use  in  any 
teaching,  lecturing,  speaking,  or  writing 
engagement  information  obtained  as  a 
result  of  his  or  her  FDIC  employment 
unless  the  information  is  available  to 
the  general  public  or  the  appropriate 
director  gives  authorization  for  such  use, 
upon  the  determination  that  the  use  of 
the  information  is  in  the  public  interest. 

(c)  Except  as  provided  in  §  336.8(b)(2), 
no  employee  may  receive  any 
compensation  or  other  thing  of  monetary 
value  for  any  speech,  lecture, 
publication,  or  similar  engagement  the 
subject  matter  of  which  relates 
specifically  to  matters  involving  the 
FDIC  or  contains  information  that  is  not 
otherwise  available  to  the  general 
public. 

(d)  No  employee  may  accept  an 
honorarium  of  more  than  $2,000  for  any 
appearance,  speech,  or  article  in 
connection  with  non-FDIC  related 
activities.  No  employee  may  accept  an 
honorarium  in  connection  with  any 
appearance,  speech,  or  article  in 
connection  with  FDIC-related  matters. 
(See  2  U.S.C.  441i) 


§  336.12    Employment  by  FDIC  of  relattves. 

(a)  For  the  purpose  of  this  section: 

(1)  A  "relative"  is  any  person  related 
to  an  FDIC  official  as  parent  step- 
parent child,  step-child,  brother,  sister, 
step-brother,  step-sister,  half-brother, 
half-sister,  spouse,  uncle,  aunt,  first 
cousin,  nephew,  niece,  father-in-law, 
mother-in-law,  son-in-law,  daughter-in- 
law,  brother-in-law,  or  sister-in-law. 

(2)  An  "official"  is  any  employee  who 
has  authority  to  appoint,  employ, 
promote,  or  advance  employees  or  to 
recommend  anyone  for  appointment 
employment  promotion,  or 
advancement  at  the  FDIC. 

(3)  A  "supervisor"  is  any  employee 
whose  position  requires  independent 
judgment  to  appoint  employ,  promote, 
advance,  assign,  direct  reward,  transfer, 
suspend,  discipline,  remove,  adjust 
grievances,  or  furlough  any  person  or  to 
recommend  any  such  action. 

(b)  An  FDIC  official  may  not— 

(1)  Appoint  employ,  promote,  or 
advance  any  relative  to  a  position  at  the 
FDIC; 

(2)  Advocate  a  relative's  appointment 
employment  promotion,  or 
advancement  at  the  FDIC:  or 

(3)  Appoint  employ,  promote,  or 
advance  a  relative  of  another  FDIC 
official  if  the  official  has  advocated  the 
relative's  appointment  employment 
promotion,  or  advancement 

(c)(1)  No  employee  may  be  a 
supervisor  of  any  relative. 

(2)  Whenever  an  employee  becomes  a 
supervisor  of  a  relative,  the  employee 
shall  report  in  writing  that  fact  to  the 
appropriate  director.  The  appropriate 
director,  in  consultation  with  the 
Director  of  the  FDIC's  Office  of 
Personnel  Management  and  the  Ethics 
Counselor,  shall  determine  whether  the 
relative's  position  may  be  removed  from 
the  scope  of  the  supervisor's  authority, 
taking  into  consideration  the  nature  of 
the  supervisor's  position,  the  operational 
needs  of  the  division,  and  the  potential 
for  conflicts  of  interest  or  the 
appearance  thereof.  If  it  is  determined 
that  it  is  not  feasible  to  remove  the 
relative's  position  frt>m  the  scope  of  the 
supervisor's  authority,  the  appropriate 
director,  the  Director  of  the  FDIC's 
Office  of  Personnel  Management  and 
the  Ethics  Counselor  shall  determine 
whether  the  relative  may  be  assigned  to 
another  position  at  the  FDIC  which  is 
outside  the  scope  of  the  supervisor's 
authority. 

§336.13    Use  of  FDIC  property. 

An  employee  shall  not  directly  or 
indirectly,  use  or  allow  the  use  of  any 
kind  of  FDIC  property,  including,  but  not 
limited  to,  property  which  the  FDIC 
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holds  in  its  corporate  capacity,  leased 
property,  or  property  which  the  FDIC 
holds  in  its  capacity  as  receiver. 
liquidator,  or  liquidating  agent  of  the 
assets  of  a  bank,  for  other  than  officially 
approved  activities.  An  employee  has  a 
positive  duty  to  protect  and  conserve 
FDIC  property,  including  equipment, 
supplies,  and  other  property  entrusted  or 
issued  to  the  employee. 

§  336. 1 4    Indebtednew.  gambling,  and 
other  conduct 

(a)  Indebtedness.  An  employee  is 
expected  to  meet  all  just  financial 
obligations,  whether  imposed  by  law  or 
contract.  For  the  purpose  of  this  section, 
a  "just  financial  obligation"  is  one 
acknowledged  by  the  employee  or 
reduced  to  judgment  by  a  court  or  one 
imposed  by  law  such  as  federal,  state,  or 
local  taxes.  An  employee  who  has 
difficulty  in  meeting  his  or  her  financial 
obligations  may  seek  coimseling  with 
the  FDICs  Office  of  Personnel 
Management.  This  does  not  require  the 
FDIC  to  determine  the  validity  or 
amount  of  any  debt  which  is  the  subject 
of  dispute  between  the  employee  and  an 
alleged  creditor. 

(b)  Gambling.  An  employee  shall  not 
participate  in  any  gambling  activity, 
including  use  of  gambling  devices, 
lotteries,  pools,  games  for  money  or 
property,  or  numbers  tickets,  while  on 
property  owned  or  leased  by  the  FDIC 
or  the  government  or  while  on  duty  for 
the  FDIC. 

(c)  Crimes  and  dishonesty.  An 
employee  shall  not  engage  in  criminal, 
dishonest,  or  other  conduct  prejudicial 
to  the  FDIC. 

(d)  Miscellaneous.  Other  provisions 
writh  which  an  employee  should  be 
familiar  include: 

(1)  The  "Code  of  Ethics  for 
Government  Service,"  which  prescribes 
general  standards  of  conduct  (Pub.  L. 
No.  96-303,  94  Stat.  855-856); 

(2)  Prohibitions  relating  to  bribery, 
conflicts  of  interest,  and  graft  (18  U.S.C. 
201-209); 

(3)  Prohibitions  against  disloyalty  and 
striking  (5  U.S.C.  7311, 18  U.S.C.  1918): 

(4)  Prohibitions  against  the  disclosure 
of  classified  information  (18  U.S.C.  798): 

(5)  The  provision  relating  to  the 
habitual  use  of  intoxicants  to  excess  (5 
U.S.C.  7352); 

(6)  Prohibition  against  the  misuse  of  a 
government  vehicle  (31  U.S.C.  1349(b)); 

(7)  Prohibition  against  the  misuse  of 
the  franking  privilege  (i.e.,  prepaid 
postage)  (18  U.S.C.  1719); 

(8)  Prohibition  against  the  use  of 
deceit  in  an  examination  or  personnel 
action  in  connection  with  government 
employment  (18  U.S.C.  1917); 


(9)  Prohibition  against  fraud  or  false 
statements  in  a  government  matter  (18 

U.S.C.  1001); 

(10)  Prohibition  against  mutilating  or 
destroying  a  public  record  (18  U.S.C. 
2071): 

(11)  Prohibitions  against 
embezzlement  of  government  money  or 
property  (18  U.S.C.  641);  failing  to 
account  for  public  money  (18  U.S.C.  643); 
and  embezzlement  of  the  money  or 
property  of  another  person  in  the 
possession  of  an  employee  by  reason  of 
his  or  her  employment  (18  U.S.C.  654); 

(12)  Prohibition  against  unauthorized 
use  of  dociunents  relating  to  claims  from 
or  by  the  government  (18  U.S.C  285); 

(13)  Prohibitions  against  political 
activities  in  5  U.S.C.  7321  et  seq.  (the 
Hatch  Act)  and  18  U.S.C.  602,  603,  and 
607; 

(14)  Prohibition  against  an  employee  s 
acting  as  the  agent  of  a  foreign  principal 
registered  under  the  Foreign  Agents 
Registration  Act  of  1938  (18  U.S.C.  219); 

(15)  Prohibition  against  the  use  of 
manipulatives  or  deceptive  devices  in 
connection  with  the  purchase  or  sale  of 
any  security  (17  CFR  240.10b-5). 

Subpart  C— Financial  Interests  and 
Obligations;  Outside  Employment 

§  336. 1 5    General  rules. 

(a)  No  employee  shall  have  any  direct 
or  indirect  financial  interest  or 
obligation  that  conflicts  or  appears  to 
conflict  with  the  employee's  FDIC  duties 
and  responsibilities. 

(b)  No  employee  may  negotiate  or 
have  any  arrangement  concerning 
prospective  employment  with  a  person 
whose  financial  interests  may  be 
directly  and  substantially  affected  by 
the  employee's  performance  of  his  or  her 
FDIC  duties  and  responsibilities  while 
the  employee  is  personally  and 
substantially  engaged,  as  part  of  his  or 
her  official  duties,  in  any  matter 
affecting  that  person.  (See  18  U.S.C.  208) 

(c)  No  employee  may  participate 
personally  and  substantially,  by 
decision,  approval,  disapproval, 
recommendation,  the  rendering  of 
advice,  investigation,  or  other  action,  in 
any  matter  in  which  the  employee,  the 
employee's  spouse,  minor  child,  partner, 
or  organization  in  which  the  employee 
serves  as  an  officer,  director,  trustee, 
partner,  or  employee,  has  a  financial 
interest  (other  than  a  deposit).  (See  18 
U.S.C.  208) 

(d)  No  partner  of  an  employee  or  a 
special  government  employee  may  act 
as  agent  or  attorney  for  any  person 
other  than  the  United  States  before  the 
FDIC  in  a  matter  in  which  the  employee 
participates  or  has  participated, 
personally  and  substantially,  by 


decision,  approval,  disapproval, 
recommendation,  the  rendering  of 
advice,  investigation,  or  otherwise  or 
which  is  the  subject  of  the  employee's 
official  responsibility.  (See  18  U.S.C. 
207) 

(e)  An  employee  shall  disqualify 
himself  or  herself  from  participation  in 
any  matter  in  which  he  or  she  has  a 
financial  interest  by  notifying  the 
appropriate  director  and  the  Ethics 
Counselor  in  writing  of  such  matter  and 
financial  interest. 

(f)  The  prohibitions  of  paragraphs  (a), 
(b),  (c),  and  (e)  of  this  section  shall  not 
apply  if  the  employee,  other  than  the 
Chairman  or  the  Director  (Appointive),' 
receives  the  prior  written  determination 
of  the  Ethics  Counselor,  who  shall 
consult  with  the  appropriate  director, 
that  the  interest  is  not  so  substantial  as 
to  be  deemed  likely  to  affect  the 
integrity  of  the  employee's  services  to 
the  FDIC.  (See  18  U.S.C.  208) 

§  336.16    Extensions  of  credit 

(a)  An  examiner,  and  any  other 
covered  employee  of  the  Division  of 
Bank  Supervision  at  or  above  the  grade 
11  level  (except  those  employees 
covered  under  paragraph  (b)(1)  of  this 
section),  may  not.  directly  or  indirectly, 
accept  or  become  obligated  on  any 
extension  of  credit,  including  credit 
extended  through  the  use  of  a  credit 
card,  from  an  insured  state  nonmember 
bank,  except,  in  the  case  of  an 
obligation  or  extension  of  credit 
evidenced  by  a  credit  card,  credit  may 
be  obtained  from  an  insured  state 
nonmember  bank  located  outside  the 
employee's  region  of  official 
assignment.*  Any  such  credit  card  must 
be  issued  under  the  same  terms  and 
conditions  as  are  offered  to  the  general 
public,  the  total  line  of  credit  from  any 
one  institution  must  not  exceed  $10,000, 
and  the  employee  must  file  with  the 
appropriate  director  a  Statement  of 
Credit  Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification. 


'  The  prohibitions  of  paragraphs  (a),  (b).  (c).  and 
(e)  of  this  section  shall  not  apply  to  the  Chairman  if 
he  or  she  receives  the  prior  »«itten  determination  of 
the  President  (or  the  Director  (Appointive)  if  he  or 
she  receives  the  prior  written  determination  of  the 
Chairman)  that  the  interest  is  not  so  substantial  as 
to  be  deemed  likely  to  affect  the  integrity  of  the 
employees  services  to  the  FDIC.  (See  18  U.S.C  208) 

•  An  examiner  and  any  other  covered  employee 
of  "he  Division  of  Bank  Supervision  at  or  above  the 
gTdde  11  level  assigned  to  the  Washington  office 
may  obtain  credit  extended  through  the  use  of  a 
credit  card  from  any  insured  state  nonmember 
bank,  subiect  to  the  restricUons  of  paragraph  (a)  of 
this  section. 


(b)  Unless  the  credit  is  extended 
through  the  use  of  a  credit  card  under 
the  same  terms  and  conditions  as  are 
offered  to  the  general  public  and  the 
total  line  of  credit  from  any  one 
institution  does  not  exceed  $10,000 — 

(1)  An  individual  member  of  the  Board 
of  Directors  (except  the  Comptroller  of 
the  Currency),  any  assistant  or  deputy  to 
the  Board  of  Directors  or  to  an 
individual  Board  member  (except  the 
Comptroller  of  the  Currency),  any 
assistant  thereto,  any  director  of  a 
division  or  office,  the  holder  of  any 
position  immediately  subordinate 
thereto,  and  any  covered  employee  of 
the  Office  of  Consumer  Affairs  may  not, 
directly  or  indirectly,  accept  or  become 
obligated  on  any  extension  of  credit 
fiom  an  insured  state  nonmember  bank. 

(2)  A  regional  counsel  or  attorney 
(Bank  Supervision)  assigned  to  a 
regional  office  may  not,  directly  or 
indirectly,  accept  or  become  obligated 
on  any  extension  of  credit  from  an 
insured  state  nonmember  bank 
headquartered  in  the  employee's  region 
of  official  assignment. 

(3)  A  regional  director,  deputy 
regional  director,  and  any  other  covered 
employee  of  the  Division  of  Liquidation 
assigned  to  a  regional  or  consolidated 
office;  a  supervisory  accountant  or 
supervisory  field  accountant  of  the 
Division  of  Accounting  and  Corporate 
Services  assigned  to  a  regional  or 
consolidated  office;  and  a  regional 
counsel  or  attorney  (Bank  Liquidation] 
assisgned  to  a  regional  or  consolidated 
office  may  not,  directly  or  indirectiy, 
accept  or  become  obligated  on  any 
extension  of  credit  from  an  assisted  or 
assuming  entity,  for  so  long  as  such 
entity  remains  an  assisted  or  assuming 
entity,  located  in  the  employee's  region 
of  offical  assignment  which,  for  the 
purposes  of  this  paragraph,  shall  be 
deemed  to  include — 

(i)  The  bank  resulting  from  a  failed 
bank  and  any  of  its  wholly  owned 
subsidiaries  within  the  employee's 
region  of  official  assignment  if  the 
assuming  entity  is  a  bank  holding 
company; 

(ii)  The  assuming  entity,  all  of  its 
branches,  and  all  of  the  wholly  owned 
subsidiaries  of  the  failed  bank  within 
the  employee's  region  of  official 
assignment  if  the  assuming  entity  is  a 
bank  located  in  the  employee's  region  of 
o^icial  assignment;  and 

(iii)  The  wholly  owned  subsidiaries  of 
the  failed  bank,  which  subsidiaries  are 
located  in  the  employee's  region  of 
official  assignment  if  the  assuming 
entity  is  a  bank  located  outside  the 
employee's  region  of  official  assignment. 

(4)  An  assessment  auditor  may  not, 
directly  or  indirectly,  accept  or  become 


obligated  on  any  extension  of  credit 
from  an  insured  bank  subject  to  audit 
for  deposit  insurance  assessment 
purposes  except  that,  with  the  prior 
written  permission  of  the  appropriate 
director,  an  assessment  auditor  may 
accept  or  become  obligated  on  an 
extension  of  credit  from  one  such  bank 
and  shall  be  disqualified  from 
participating  in  any  audit  of  or 
otherwise  talking  any  action  on  behalf 
of  the  FDIC  with  regard  to  such  bank. 

(5)  An  individual  member  of  the  Board 
of  Directors  (except  the  Comptroller  of 
the  Currency),  and  any  other  covered 
employee  assigned  to  the  Washington 
office,  who  has  participated  personally 
and  substantially  on  behalf  of  the  FDIC 
in  any  matter  involving  an  assisted  or 
assuming  entity,  or  a  covered  employee 
of  the  Division  of  Liquidation  assigned 
to  the  Washington  office  whose  official 
duties  bring  him  or  her  into  contact  with 
any  matter  involving  an  assisted  or 
assuming  entity,  may  not*  direcUy  or 
indirectly,  accept  or  become  obligated 
on  any  extension  of  credit  from  such 
entity  for  so  long  as  it  remains  an 
assisted  or  assimiing  entity. 

(c)  The  Director  of  the  Division  of 
Bank  Supervision,  the  holder  of  any 
position  immediately  subordinate 
thereto,  an  examiner,  or  any  other 
covered  employee  of  the  Division  of 
Bank  Supervision  is  disqualified  from 
participating  in  any  examination,  audit 
visitation,  or  investigation  of,  or  from 
otherwise  taking  any  action  on  behalf  of 
the  FDIC  with  regard  to,  any  bank, 
financial  institution,  or  other  person  that 
has,  either  directly  or  indirectly, 
extended  credit  to  such  employee.  An 
assessment  auditor  is  disqualified  from 
participating  in  any  audit  of,  or  from 
otherwise  taking  any  action  on  behalf  of 
the  FDIC  with  regard  to,  any  bank, 
financial  institution,  or  other  person  that 
has,  either  directly  or  indirectly, 
extended  credit  to  such  employee  unless 
the  credit  is  extended  through  the  use  of 
a  credit  card  under  the  same  terms  and 
conditions  as  are  offered  to  the  general 
public  and  the  total  line  of  credit  from 
such  bank,  financial  institution,  or  other 
person  does  not  exceed  $10,000.  Every 
other  covered  employee  is  disquahfied 
from  taking  any  action  on  behalf  of  the 
FDIC  with  regard  to  any  bank,  financial 
institution,  or  other  person  that  has, 
either  directly  or  indirectly,  extended 
credit  to  such  employee  in  an  amount  in 
excess  of  $10,000.  The  appropriate 
director,  in  consultation  with  the  Ethics 
Counselor,  any  also  extend  such 
disqualification  to  affiliates  of  such 
creditors. 

(d)  If  the  adoption  of  this  regulation, 
change  in  marital  status,  commencement 
of  employment,  reassignment  to  another 


division  or  location  or  action  affecting 
the  status  of  the  creditor  '  results  in  an 
extension  of  credit  prohibited  by 
paragraphs  (a)  and  (b)  of  this  section, 
such  extension  of  credit  may  be  retained 
by  the  employee  if  it  is  hquidated  under 
its  original  terms,  without  renegotiation. 
If  an  otherwise  prohibited  extension  of 
credit  is  retained  in  accordance  with 
this  paragraph,  the  employee  shall  be 
disqualified  from  participating  in  any 
decision,  examination,  audit,  or  other 
action  having  an  impact  on  the  creditor 
and  report  his  or  her  retention  in  writing 
to  the  appropriate  director  and  Ethics 
Counselor. 

(1)  An  employee,  other  than  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  otherwise  required  to 
liquidate  a  nonconforming  extension  of 
credit  under  its  original  terms  may 
requests  permission  to  renegotiate  the 
loan.  An  employee  described  in 
paragraph  (b)(1)  of  this  section 
otherwise  required  to  liquidate  a 
nonconforming  extension  of  credit  under 
its  original  terms  may  request  review 
and  concurrence  by  the  Ethics 
Counselor  to  renegotiate  such  a  loan. 
Any  such  request  shall  be  made,  in 
writing,  to  the  appropriate  director  and 
Ethics  Counselor,  or,  in  the  case  of  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  to  the  Ethics  Counselor, 
stating — 

(i)  The  purpose  of  the  renegotiation: 

(ii)  The  terms  and  conditions  of  the 
original  loan; 

(iii)  The  terms  and  conditions  now 
available  to  the  general  public; 

(iv)  The  terms  and  conditions  now 
offered  the  employee; 

(v)  What  action  the  employee  has 
taken  to  move  the  loan  to  an  otherwise 
nonprohibited  creditor;  and 

(vi)  The  financial  hardship,  if  any, 
denial  of  the  request  will  cause. 

(2)  No  employee  may  renegotiate  a 
loan  from  a  prohibited  creditor  without 
the  prior  written  approval  of  the 
appropriate  director  and  the  Ethics 
Counselor,  or,  in  the  case  of  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  without  the  prior  review 
and  concurrence  by  the  Ethics 
Counselor. 

(e)  Notwithstanding  the  restrictions  of 
this  section,  an  employee  may  assume  a 
mortgage  loan  made  by  a  prohibited 
creditor  under  the  following 
circumstances — 


'  Such  actions  include,  but  are  not  limited  to. 
mergers,  acquisitions,  transactions  under  section  13 
of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823)  or  similar  actions  beyond  the  employee's 
control. 
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(1)  The  loan  is  for  the  employee's 
personal  residence; 

(2)  The  employee  is  unable  to  arrange, 
without  undue  financial  hardship,  a  loan 
from  a  nonprohibited  creditor 

(3)  The  terms  of  the  assumption  are  no 
more  favorable  than  those  made 
available  to  the  general  public  by  the 
same  creditor 

(4)  The  employee  receives  the  pnor 
approval  of  the  appropriate  director, 
who  shall  have  consulted  with  the 
Ethics  Counselor,  or,  in  the  case  of  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  he  or  she  receives  the 
prior  concurrence  of  the  Ethics 
Counselor;  and 

(5)  The  employee  is  disqualified  from 
participating  in  any  decision, 
examination,  audit  or  other  action 
having  an  impact  on  the  creditor. 

(f)(1)  An  extension  of  credit  to  an 
employee's  spouse  or  dependent  child 
shall  constitute  an  extension  of  credit  to 
the  employee  unless — 

(i)  The  loan  is  made  to  the  spouse  or 
dependent  child  entirely  upon  his  or  her 
own  credit  and  without  the  employee's 
being  a  party  to  the  credit  instrument  as 
co-maker,  endorser,  or  guarantor 
(ii)  The  loan  is  supported  by  the 
spouse's  or  dependent  child's  own 
income  or  means  so  that  neither  the 
creditor  nor  the  spouse  nor  dependent 
child  will  look  to  the  employee,  to  his  or 
her  income,  or  to  his  or  her  property  for 
the  payment  thereof;  and 

(iii)  The  spouse  or  dependent  child 
has,  or  in  the  case  of  student  loans  will 
have,  the  income,  and  ability,  and  the 
means  to  meet  the  loan  obligation  at 
maturity. 

(2)  Even  though  an  extension  of  credit 
to  a  spouse  or  dependent  child  is.  by 
virtue  of  paragraph  (f)(1)  of  this  section, 
not  deemed  to  be  an  extension  of  credit 
to  an  employee,  as  a  matter  of  policy  the 
employee  will  be  disqualified  from 
participating  in  any  decision, 
examination,  audit,  or  other  action 
having  an  impact  on  the  creditor  to  the 
same  extent  as  if  the  employee  were 
obligated  on  the  extension  of  credit. 

§  336.17    Bank  securitias. 

(a)  While  employed  by  the  FDIC  an 
employee  may  not  purchase,  own.  or 
control,  directly  or  indirectly,  any 
securities  of  an  insured  bank  or  affiliate 
thereof,  except  as  permitted  in  this 
section. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  an  employee  (other 
than  a  member  of  the  Board  of 
Directors)  may  own  or  control  securities 
of  an  insured  bank  or  affiliate  thereof 
whenever — 

(i)  Ownership  or  control  was  acquired 
prior  to  commencement  of  FDIC 


employment,  through  a  change  in 
material  status,  or  through 
circumstances  beyond  the  employee's 
control,  such  as  inheritance,  gift,  or 
merger,  acquisition  or  other  change  in 
corporate  ownership; 

(ii)  The  employee  makes  full,  written 
disclosure,  on  the  prescribed  form  to  the 
Ethics  Counselor,  pursuant  to  S  336.24, 
within  30  days  of  commencing 
employment  or  acquiring  the  interest; 

(iii)  The  employee  is  disqualified  from 
participating  in  any  decision, 
examination,  audit  or  other  action 
having  an  impact  on  the  bank  or 
affiliate;  Provided,  that  the  Ethics 
Counselor,  in  consultation  with  the 
appropriate  director,  may  determine  that 
disqualification  is  not  necessary 
because  the  employee's  interest  is  too 
inconsequential  to  affect  the  integrity  of 
the  employee's  services  to  the  FDIC. 
An  employee  may  own  or  control 
additional  securities  which  result  from  a 
stock  spht,  stock  dividend,  or  the 
exercise  of  preemptive  rights  arising  out 
of  the  ownership  of  such  securities. 

(2)  The  Ethics  Counselor  may  require 
that  an  employee  divest  his  or  her 
interest  in  securities  whenever 
disqualification  under  paragraph  (b)(1) 
of  this  section  might  result  in  a 
substantial  impairment  of  the 
employee's  ability  to  perform  his  or  her 
FDIC  duties  and  responsibilities. 

(c)  An  employee  may  have  an  indirect 
interest  in  securities  of  an  insured  bank 
or  affiliate  thereof  which  arises  through 
ownership  of  shares  (or  other 
investment  units)  of  publicly  held 
holding  companies,  mutual  funds,  or 
investment  trusts  but  only  if  (1)  the 
assets  of  the  holding  company,  mutual 
fund,  or  investment  trust  consist 
primarily  of  securities  of  nonbank 
entities  and  (2)  the  employee  does  not 
own  or  control  5  percent  or  more  of  the 
shares  (or  other  investment  units)  of  the 
holding  company,  mutual  fund,  or 
investment  trust.  Such  an  indirect 
interest  in  securities  of  an  insured  bank 
or  affiliate  is  deemed  too 
inconsequential  to  affect  the  integrity  of 
the  employee's  services  to  the  FDIC. 

(d)(1)  Interests  of  an  employee's 
spouse  or  dependent  child  shall  be 
considered  interests  of  the  employee 
unless — 

(i)  The  interest  is  solely  the  financial 
interest  and  responsibility  of  the  spouse 
or  dependent  child; 

(ii)  The  interest  is  not  in  any  way.  past 
or  present,  derived  from  the  income, 
assets,  or  other  activity  of  the  employee; 

and 

(iii)  Any  financial  or  economic  benefit 
from  the  interest  is  for  the  spouse's  or 
dependent  child's  personal  use. 


(2)  Even  though  an  interest  of  a 
spouse  or  dependent  child  is.  by  virtue 
of  paragraph  (d)(1)  of  this  section,  not 
deemed  to  be  an  interest  of  an 
employee,  as  a  matter  of  policy  the 
employee  will  be  disqualified  from 
participating  in  any  decision, 
examination,  audit,  or  other  action 
having  an  impact  on  that  interest  to  the 
same  extent  as  if  the  interest  were  that 
of  the  employee. 


§  336.18    Purchase  of  liquidation  assets. 

(a)  An  employee,  the  employee's 
spouse  or  dependent  chUd,  or  members 
of  the  employee's  immediate  household 
shall  not,  directly  or  indirectly,  purchase 
any  property  which  the  FDIC  holds  in  its 
capacity  as  receiver,  liquidator,  or 
liquidating  agent  of  the  assets  of  a  bank, 
regardless  of  how  the  property  is  sold. 

(b)  An  employee  who  is  involved  in 
the  disposition  of  liquidation  assets 
shall  disqualify  himself  or  herself  from 
participation  in  the  disposition  of  such 
assets  when  the  employee  becomes 
aware  that  any  relative,  or  any 
organization  or  partnership  with  which 
the  employee,  the  employee's  spouse  or 
dependent  child  is  associated,  has 
submitted  a  bid  for  purchase  of  such 
liquidation  assets.  The  employee  shall 
advise  his  or  her  immediate  supervisor 
and  the  Ethics  Counselor  in  writing  of 
the  self-disqualification. 

(c)  An  employee  shall  not.  directly  or 
indirectly,  use  or  release  to  persons 
outside  the  FDIC  confidential 
information  regarding  the  sale  or 
disposition  of  liquidation  assets  except 
as  mandated  by  the  employee's  official 
responsibility  to  liquidate  such  assets 
and  only  as  prescribed  in  Division  of 
Liquidation  guidelines  applicable  to 
such  sale  or  disposition. 

§  336.19    Purchasa  of  FDIC  property. 

(a)  An  employee,  the  employee's 
spouse  or  dependent  child,  or  members 
of  the  employee's  immediate  household 
shall  not.  directly  or  indirectly,  purchase 
any  property  which  the  FDIC  holds  in  its 
corporate  capacity  unless — 

(1)  The  property  has  been  declared 
excess  property  by,  and  is  sold  in 
accordance  with  standards  and 
procedures  prescribed  by.  the  Director 
of  the  Division  of  Accounting  and 
Corporate  Services;  and 

(2)  The  property  is  sold  by  means, 
determined  by  the  Director  of  the 
Division  of  Accounting  and  Corporate 
Services,  which  assure  that  the  selling 
price  is  the  property's  fair  market  value. 

(b)  In  no  case  shall  an  employee,  the 
employee's  spouse  or  dependent  child, 
or  members  of  the  em  jloyee's 
immediate  household  directly  or 


indirectly  purchase  any  property  from 
the  FDIC  if— 

(1)  The  employee  is  employed  in  the 
Facilities  Management  and  Operations 
Section  of  the  Division  of  Accounting 
and  Corporate  Services  or  is  directly 
involved  in  the  disposition  of  excess 
property; 

(2)  The  property  was  last  under  the 
control  or  supervisory  responsibility  of 
the  employee  (except  in  the  case  of 
property  sold  by  sealed  bid  or  at  public 
auction); 

(3)  He  or  she  relied  upon  information 
regarding  the  property  obtained  by  the 
employee  in  the  course  of  his  or  her 
employment  with  the  FDIC  (other  than 
knowledge  of  the  proposed  sale  of  the 
property),  which  is  not  available  to  the 
general  public;  or 

(4)  The  employee  is  the  head  of  the 
last  known  office  using  the  property 
(except  in  the  case  of  property  sold  by 
sealed  bid  or  at  public  auction). 

§  336.20    Purchase  of  assets  of  Insured 
banks. 

An  employee,  the  employee's  spouse 
or  dependent  child,  or  a  member  of  the 
employee's  immediate  household  shall 
not,  directly  or  indirectly,  purchase  an 
asset  (for  example,  real  property, 
automobiles,  trucks,  mobile  homes,  or 
repossessed  goods]  of  an  insured  bank 
unless  such  asset  is  sold  at  public 
auction,  is  offered  to  the  general  public 
at  the  same  price,  or  is  sold  by  other 
means  that  assure  that  the  selling  price 
is  the  asset's  fair  market  value.  In  no 
event  shall  an  employee,  an  employee's 
spouse  or  dependent  child,  or  a  member 
of  the  employee's  immediate  household 
purchase  an  asset  from  any  bank  in 
reliance  on  information  obtained  in  the 
course  of  the  employee's  performance  of 
his  or  her  official  duties  or  from  any 
other  source  not  available  to  the  general 
public.  Employees  have  a  responsibility 
to  consult  with  the  Ethics  Counselor  as 
to  the  propriety  of  the  proposed 
purchase. 

S  336.21    Providing  goods  or  services  to 
the  FDIC. 

An  employee,  the  employee's  spouse 
or  dependent  child,  or  members  of  the 
employee's  immediate  household  shall 
not.  directly  or  indirectly,  provide  any 
goods  or  services  for  compensation  to 
the  FDIC  either  in  its  corporate  capacity 
or  in  its  capacity  as  receiver,  liquidator, 
or  liquidating  agent  of  the  assets  of  a 
bank  unless  the  Director  of  the  Division 
of  Accounting  and  Corporate  Services  or 
the  Director  of  the  Division  of 
Liquidation  determines,  in  accordance 
with  the  provisions  of  S  336.22(d)  and  (e) 
and  standards  and  procedures  approved 
by  the  Board  of  Directors,  that  it  is  in  the 


best  interest  of  the  FDIC  to  acquire 
goods  or  services  from  such  a  person. 
For  the  purpose  of  this  section,  the  term 
"services"  does  not  include  services  as 
required  by  the  employee's  position  with 
the  FDIC. 

$336.22    Outskle  employment  and  Other 
activity. 

(a)  An  employee  shall  not  engage  in 
employment  or  other  activity  outside  the 
scope  of  his  or  her  FDIC  employment 
which  is  not  compatible  with  the  full 
and  proper  discharge  of  the  employee's 
duties  and  responsibilities  to  the  FDIC. 
Employment  or  activity  which  is  not 
compatible  with  the  employee's  duties 
and  responsibilities  to  the  FDIC 
includes,  but  is  not  limited  to,  that  which 
results  in.  or  creates  an  appearance  of,  a 
conflict  of  interest  or  impairs  the 
employee's  physical  or  mental  capacity 
to  perform  the  duties  and 
responsibilities  of  his  or  her  position 
with  the  FDIC.  Such  employment  or 
activity  may  involve — 

(1)  Service,  with  or  without 
compensation,  as  an  organizer, 
incorporator,  director,  officer,  trustee,  or 
representative  of,  or  advisor  or 
consultant  to,  or  in  any  other  capacity 
with,  any  financial  institution,  including 
a  bank,  a  savings  and  loan  association, 
or  a  credit  union,  except  the  FDIC 
Employees'  Federal  Credit  Union:  or 

(2)  Service,  with  or  without 
compensation,  in  any  capacity  with  an 
investment  advisor,  investment 
company,  investment  fund,  mutual  fund, 
insurance  company,  stockbroker, 
underwriter,  or  any  other  person 
engaged  in  providing  financial  services. 
Any  employee  who  engages  in.  or 
intends  to  engage  in,  outside 
employment  or  activity  has  the 
responsibility  to  consult  with  the  Ethics 
Counselor  as  to  whether  such 
employment  or  activity  is  compatible 
with  the  employee's  FDIC  duties  and 
responsibilities. 

(b)  An  examiner  shall  not  perform  any 
service  for  compensation  for  any  bank, 
for  any  officer,  director,  or  employee 
thereof,  or  for  any  person  connected 
therewith.  (See  18  U.S.C.  1909) 

(c)  An  employee  shall  not  accept  any 
money  or  anything  of  monetary  value 
from  a  private  source  as  compensation 
for  the  employee's  service  to  the  FDIC 
(See  18  U.S.C.  209) 

(d)  An  employee  shall  not,  directly  or 
indirectly,  receive  compensation  for 
representational  services  rendered  by 
himself  or  herself  or  another  before  an 
agency  of  the  Federal  or  District  of 
Columbia  Government  on  matters  in 
which  the  United  States  has  an  interest. 
(See  18  U.S.C.  203.) 


(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  an  entployee  shall  not 
represent  anyone  before  an  agency  or 
court  of  the  Federal  or  District  of 
Columbia  Government,  with  or  without 
compensation,  in  matters  in  which  the 
United  States  has  an  interest  other  than 
in  the  proper  discharge  of  the 
employee's  oft"icial  duties.  (See  18  U.S.C. 
205.) 

(f)  An  employee  must  obtain  the  prior 
written  approval  of  the  Ethics  Counselor 
in  order  to  represent  a  parent,  spouse, 
child,  or  person  or  estate  for  which  he  or 
she  serves  as  a  guardian,  executor, 
adminisfrator,  trustee,  or  personal 
fiduciary,  with  or  without  compensation. 
(See  18  U.S.C.  205.) 

(g)  This  section  does  not  preclude  an 
employee  from  participating  in  the 
activities  of  (1)  charitable,  religious, 
professional,  social,  fraternal,  nonprofit 
educational  and  recreational.  pubUc 
service,  or  civic  organizations,  so  long 
as  such  participation  does  not  violate 

§  336.16  or  18  U.S.C.  203  or  205  or  (2)  if 
not  prohibited  by  law.  national  or  state 
political  parties. 

§  336.23  Employment  of  family  members 
by  pereons  otlter  than  the  FDIC. 

(a)  In  order  to  avoid  a  conflict  of 
interest  or  the  appearance  of  a  conflict, 
a  covered  employee  shall  report  to  the 
appropriate  director  the  employment  of 
the  employee's  spouse,  child,  parent, 
brother,  sister,  or  a  member  of  the 
employee's  immediate  household  by — 

(1)  An  insured  bank  or  its  affiliate; 

(2)  A  firm  or  business  with  which,  to 
the  employee's  knowledge,  the  FDIC  has 
a  contractual  or  other  business  or 
financial  relationship;  or 

(3)  A  firm  or  business  which,  to  the 
employee's  knowledge,  is  seeking  a 
business  or  contractual  relationship 
with  the  FDIC; 

within  30  days  of  the  commencement  of 
employment  of  the  family  member. 

(b)  Generally,  a  covered  employee 
will  not  be  assigned  to  any  examination, 
investigation,  application,  or  to  other 
matters  involving  the  family  member's 
employer  unless  the  appropriate 
director,  in  consultation  with  the  Ethics 
Counselor,  makes  the  prior 
determination  that  the  nature  of  the 
family  member's  employment  makes  it 
unlikely  that  the  employee's  services  to 
the  FDIC  will  be  affected  by 
participation  in  the  matter.  In  making 
determinations  under  this  section, 
significant  weight  shall  be  given  to  the 
policy-making  character  of  the  family 
member's  position.  Under  most 
circumstances,  positions  which  are 
clerical  or  lacking  policy-making 
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character  would  not  require 
disqualification. 

Subpart  D— Reports  of  interest  in  Banit 
Securities,  interest  in  FDIC  Decision, 
and  Employment  Upon  Resignation; 
Statements  of  Employment  and 
Financial  Interests;  Financial 
Disclosure  Reports 

§  336.24    Report  of  interest  in  iMck 
securities. 

All  employees  must  report,  on  the 
prescribed  form,  direct  or  indirect 
ownership  of  securities  of  insured  banks 
within  30  days  of  commencement  of 
employment,  within  30  days  of  acquiring 
the  interest  if  acquired  subsequent  to 
employment  in  accordance  with 
S  336.17.  or,  if  the  interest  was 
previously  acquired,  within  30  days  of 
the  entity's  becoming  an  insured  bank. 
§  336.25    Report  of  Interest  in  FDIC 
decision. 

Except  for  interests  reported  in 
accordance  with  S§  336.17  and  336.24, 
an  employee  with  a  financial  interest 
(other  than  a  deposit  or  indebtedness)  in 
a  bank  or  other  entity  that  may  be 
affected  by  his  or  her  participation  in  an 
FDIC  decision  must  report  that  interest 
to  the  Ethics  Counselor  on  a  prescribed 
form.  Reports  are  to  be  made  within  30 
days  of  commencement  of  employment, 
within  30  days  of  acquiring  the  interest, 
if  acquired  subsequent  to  employment, 
or,  if  the  interest  was  previously 
acquired,  within  30  days  of  the  bank's  or 
other  entity's  becoming  subject  to  an 
FDIC  decision.  Reports  filed  under  this 
section  shall  be  treated  as  confidential. 
Information  in  a  report  shall  be 
disclosed  only  as  necessary  to  carry  out 
the  purposes  of  this  part  or  as  the 
Chairman  may  determine  for  good  cause 
shown. 

§  336^    Report  of  employment  upon 
resignation. 

Each  covered  employee  shall  report  to 
the  Ethics  Counselor  on  a  prescribed 
form  his  or  her  resignation  to  accept 
employment  in  the  private  sector.  Such 
report  shall  include  pertinent 
information  regarding  the  prospective 
employment  and  shall  be  made  as  soon 
as  possible  but  in  no  event  less  than  two 
weeks  prior  to  the  effective  date  of 
resignation. 

§  336.27    StatenMnt  of  employment  and 
financial  irrterests. 

(a)  Employees  required  to  file.  Unless 
they  file  statements  pursuant  to  §  336.28, 
the  following  employees  shall  be 
deemed  covered  employees  for  the 
purpose  of  filing  statements  of 
employment  and  financial  interests 
pursuant  to  this  section: 

(1)  Assistants  to  assistants  or  deputies 
to  the  Board  of  Directors  or  to  individual 


Board  members  (except  persons 
employed  by  the  Office  of  the 
Comptroller  of  the  Currency); 

(2)  Holder(s)  of  the  po8ition(s) 
immediately  subordinate  to  the  director 
of  a  division  or  office; 

(3)  Branch  or  comparable  office  heads; 

(4)  Division  of  Bank  Supervision 
employees  at  or  above  the  grade  5  level 
in  job  series  570, 1160,  301  and  341; 

(5)  Division  of  Liquidation  employees 
at  or  above  the  grade  5  level  in  job 
series  1160.  301  and  341; 

(6)  Office  of  Research  and  Statistics 
employees  serving  as  financial 
economists  in  job  series  110. 

(7)  Assessment  auditors  at  or  above 
the  grade  5  level; 

(8)  Employees  of  the  Division  of 
Accounting  and  Corporate  Services  at  or 
above  the  grade  9  level  who  evaluate, 
recommend,  purchase  or  contract  for 
equipment,  materials,  and  services; 

(9)  Persons  employed  by  the  FDIC  as 
attorneys; 

(10)  Corporate  auditors  at  or  above 
the  grade  5  level; 

(11)  Consumer  Affairs  Specialists  at  or 
above  the  grade  11  level; 

(12)  Voting  members  and  designees 
appointed  to  any  FDIC  standing 
committee; 

(13)  The  Alternate  Ethics  Counselor 
and  Deputy  Ethics  Counselors;  and 

(14)  The  holders  of  any  other  positions 
determined  by  the  Ethics  Counselor  to 
require  the  incumbents  to  report 
employment  and  financial  interests  in 
order  to  carry  out  the  purposes  of  law, 
executive  order,  this  part,  or  other  FDIC 
regulation;  Provided,  that  reporting  by 
holders  of  such  positions  below  the 
grade  13  level  will  be  subject  to  the  prior 
concurrence  of  the  U.S.  Office  of 
Govenunent  Ethics.  Such  positions  may 
include,  but  are  not  limited  to,  those  the 
incumbents  of  which  are  responsible  for 
making  decisions  or  taking  actions  with 
respect  to  contracting  or  procurement, 
administering  or  monitoring  grants  or 
subsidies,  regulating  or  auditing  a 
private  or  non-federal  enterprise,  or 
other  activities  where  the  decision  or 
action  has  an  economic  impact  on  any 
bank  or  other  enterprise. 

(b)  Submission  of  statements.  (1) 
Covered  employees  shall  annually  file 
statements  of  employment  and  financial 
interests  with  information  as  of 
December  31.  Covered  employees  who 
have  commenced  employment  within  90 
days  of  December  31  need  not  submit 
another  statement  for  such  reporting 
period. 

(2)  The  Ethics  Counselor  shall  notify 
covered  employees  of  the  obligation  to 
file  annual  statements  and  provide  a 
copy  of  the  prescribed  reporting  form  no 
later  than  January  30  of  each  year,  with 


instructions  that  statements  are  to  be 
submitted  in  accordance  with  paragraph 
(b)(5)  of  this  section  not  later  than 
February  28. 

(3)  Covered  employees  commencing 
employment  in  or  reassigned  or 
promoted  to  positions,  the  incumbents  of 
which  must  file  statements  in 
accordance  with  this  section,  shall  file 
statements  within  30  days  after 
commencement  of  employment, 
reassignment,  or  promotion. 

(4)  Notwithstanding  any  other 
provision  of  this  section,  the  filing  of  a 
statement  may  be  required  prior  to 
employment  in,  or  reassignment  or 
promotion  to.  executive  level  positions 
and  certain  other  senior  positions. 

(5)  Statements  required  under  this 
section  shall  be  submitted  to  the 
appropriate  reviewing  official  as 
follows — 

(i)  Assistants  to  assistants  or  deputies 
to  the  Board  of  Directors  or  to  individual 
Board  members,  holder  (s)  of  the 
position(s)  immediately  subordinate  to  a 
director  of  a  division  or  office,  voting 
members  and  designees  appointed  to 
any  FDIC  standing  committee,  and 
branch  or  comparable  office  heads,  to 
the  Alternate  Ethics  Counselor,  Office  of 
the  Executive  Secretary; 

(ii)  Division  of  Bank  Supervision 
covered  employees  assigned  to  a 
regional  office,  to  the  designated  Deputy 
Ethics  Counselor  for  the  region  to  which 
assigned; 

(iii)  Division  of  Bank  Supervision 
covered  employees  assigned  to  the 
Washington  Office  or  detailed  to 
another  division,  to  the  designated 
Deputy  Ethics  Counselor  for  the  Division 
of  BarJc  Supervision; 

(iv)  Division  of  Liquidation  covered 
employees  assigned  to  regional  or 
consolidated  offices,  to  the  designated 
Deputy  Ethics  Counselor  for  the  region 
or  consolidated  office  to  which  assigned; 

(v)  Division  of  Liquidation  covered 
employees  assigned  to  the  Washington 
Office  of  detailed  to  another  division,  to 
the  designated  Deputy  Ethics  Counselor 
for  the  Division  of  Liquidation; 

(vi)  Division  of  Accounting  and 
Corporate  Services  covered  employees 
assigned  to  the  Washington  Office,  a 
regional  office,  or  consolidated  office,  to 
the  designated  Deputy  Ethics  Counselor 
for  the  branch  to  which  assigned; 

(vii)  Legal  Division  covered 
employees  assigned  to  a  regional  or 
consolidated  office,  to  the  appropriate 
regional  counsel  (Supervision  or 
Liquidation)  or,  if  applicable,  to  the 
designated  Deputy  Ethics  Counselor  for 
the  consolidated  office  to  which 
assigned; 


(viii)  Legal  Division  covered 
employees  assigned  to  the  Washington 
Office,  to  the  appropriate  Deputy  Ethics 
Coimselon 

(ix)  Deputy  Ethics  Counselors  and 
Alternate  Etliics  Coiuiselor,  to  the  Ethics 
Counselor.  Office  of  the  Executive 
Secretary;  and 

(x)  All  covered  employees  of  the 
Office  of  Research  and  Statistics,  the 
Office  of  Consumer  Affairs,  the  Office  of 
Corporate  Audits  and  Internal 
Investigations,  and  all  other  covered 
employees  required  to  file,  to  the 
Alternate  Ethics  Counselor,  Office  of  the 
Executive  Secretary. 

(c)  Financial  interests  of  spouse  and 
dependent  child.  For  the  piupose  of  this 
section,  a  financial  interest  of  the 
covered  employee's  spouse  or 
dependent  child  is  considered  an 
interest  of  the  covered  employee 
unless — 

(1)  The  interest  is  solely  the  financial 
interest  and  responsibility  of  the  spouse 
or  the  dependent  child,  and  the  covered 
employee  has  no  knowledge  of  it; 

(2)  The  interest  is  not  in  any  way,  past 
or  present,  derived  from  the  income, 
assets,  or  activities  of  the  covered 
employee;  and 

(3)  The  covered  employee  neither 
derives,  nor  expects  to  derive,  any 
financial  or  economic  benefit  from  the 
interest. 

(d)  Information  not  know  by  covered 
employee.  If  any  information  required  to 
be  included  on  a  statement  of 
employment  and  financial  interests, 
including  holdings  placed  in  trust,  is  not 
known  to  a  covered  employee  but  is 
known  to  another  person,  die  covered 
employee  shall  request  that  other  person 
to  submit  information  on  his  or  her 
behalf. 

(e)  Excepted  information.  This  section 
does  not  require  a  covered  employee  to 
submit  on  a  statement  of  employment 
and  financial  interests  any  information 
relating  to  the  covered  employee's 
connection  with,  or  interest  in.  a 
professional  society,  or  a  charitable, 
religious,  social,  fraternal,  recreational 
public  service,  civic,  or  political 
organization  or  a  similar  organization 
not  conducted  as  a  business  enterprise. 
For  the  piupose  of  this  section, 
educational  and  other  institutions  doing 
research  and  development  or  related 
work  involving  grants  of  money  from  or 
contracts  with  the  government  are 
deemed  business  enterprises  and  are 
required  to  be  included  in  a  covered 
employee's  statement  of  employment 
and  financial  interests. 

(f)  Confidentiality  of  statements. 
Statements  of  employment  and  financial 
interests  shall  be  held  in  confidence. 
Statements  shall  be  received,  reviewed. 


and  retained  in  the  office  of  the 
reviewing  official,  who  shall  be 
responsible  for  maintaining  the 
statements  in  confidence.  The  secretary 
of  the  reviewing  official  shall  have  such 
access  as  necessary  and  then  only  to 
carry  out  the  piuposes  of  the  review. 
The  Ethics  Counselor  shall  not  allow 
access  to,  or  allow  information  to  be 
disclosed  from,  a  statement  except  to 
carry  out  the  purpose  of  this  part. 
Information  in  a  statement  will  not 
otherwise  be  disclosed  except  as  the 
Chairman  or  the  Director  of  the  U.S. 
Office  of  Government  Ethics  may 
determine  for  good  cause  shown. 

(g)  Review  of  statements.  (1)  Aimual 
statements  submitted  under  this  section 
will  be  reviewed  by  the  appropriate 
reviewing  official  no  later  than  two 
months  following  the  filing  of  the 
statements. 

(2)  Whenever  a  statement  or  other 
information  indicates  a  possible  conflict 
between  the  interest  of  a  covered 
employee  and  the  performance  of  his  or 
her  service  to  the  FDIC — 

(i)  The  reviewing  official  shall 
investigate  the  matter  and  allow  the 
covered  employee  a  reasonable 
opportunity,  orally  and  in  writing,  to 
explain  why  he  or  she  does  not  believe  a 
conflict  or  appearance  of  a  conflict 
exists;  and 

(ii)  The  Ethics  Counselor  shall  attempt 
to  resolve  the  matter.  If  the  matter 
cannot  be  resolved  within  30  days,  the 
information  concerning  the  conflict  or 
the  appearance  of  a  conflict  shall  be 
reported  to  the  Chairman  for  resolution. 

(h)  Effect  on  other  reporting 
requirements.  The  statements  of 
employment  and  financial  interests 
required  of  covered  employees  are  in 
addition  to.  and  not  in  substitution  for  or 
in  derogation  of,  any  similar 
requirement  imposed  by  law  or 
regulation. 

§  336.28  Rnancial  Disclosure  Reports 
under  ttie  Ethics  in  Government  Act  of 
1976. 

Individual  Board  members  (except  the 
Comptroller  of  the  Currency),  employees 
at  or  above  the  FDIC's  Executive  Level  L 
and  employees  whose  positions  are 
excepted  from  competitive  service  by 
reason  of  being  of  a  confidential  or 
policy-making  character  (unless 
otherwise  excluded  by  the  U.S.  Office  of 
Government  Ethics)  must  file — 

(a)  Financial  Disclosure  Reports  (SF 
278)  in  accordance  with  the 
requirements  of  the  Ethics  in 
Government  Act  of  1978  and  regulations 
of  the  U.S.  Office  of  Government  Ethics. 
5  CFR  Part  734;  and 

(b)  Confidential  Reports  of 
Indebtedness  reporting  all  indebtedness 


to  insiu«d  banks  and  any  affiliates 
thereof,  not  otherwise  reportable  in 
accordance  with  the  requirements  of  the 
Ethics  in  Government  Act  of  197&  Such 
statements  shall  be  filed  with  the  Ethics 
Counselor  on  or  before  May  15  for  the 
preceding  calendar  year  ended 
December  31. 

Sut>part  E— Limitations  on  Acttvtties  of 
Former  Employoos,  Including  Special 
Government  Empkryees  * 

§  336.29    Limitations  on  representation. 

(a)  No  former  employee  or  special 
government  employee,  after  terminating 
government  employment,  shall 
knowingly  act  as  agent  or  attorney  for. 
or  otherwise  represent  any  other  person, 
except  the  United  States,  in  any  formal 
or  informal  appearance  before,  or  with 
the  intent  to  influence,  make  any  oral  or 
written  communication  on  behalf  of  any 
other  person  other  than  the  United 
States,  or  an  agency  thereof  (1)  to  the 
United  States,  (2)  in  connection  with  any 
particidar  government  matter  involving 

a  specific  party,  and  (3)  in  which  such 
employee  or  special  government 
employee  participated  personally  and 
substantially  as  an  employee  or  special 
govenmient  employee  through  decision, 
approval,  disapproval,  recommendation, 
advice,  investigation,  or  otherwise.  (See 
18  U.S.C.  207(a)  and  5  CFR  737.5(a)) 

(b)  No  former  employee  or  special 
govenunent  employee,  within  two  years 
after  termination  of  employment  with 
the  FDIC,  shall  knowingly  act  as  agent 
or  attorney  for,  or  otherwise  represent 
any  other  person,  except  the  United 
States,  in  any  formal  or  informal 
appearance  before,  or  with  the  intent  to 
influence,  make  any  oral  or  written 
communication  on  behalf  of  any  other 
person  other  than  the  United  States,  or 
an  agency  thereof  (1)  to  the  United 
States,  (2)  in  cormection  with  any 
particular  govemhient  matter  involving 
a  specific  party,  (3)  if  such  matter  was 
actually  pending  under  the  employee's 
responsibility  as  an  officer  or  employee 
within  a  period  of  one  year  prior  to  the 
termination  of  such  responsibility.  (See 
18  U.S.C.  207(b)(i)  and  5  CFR  737.7(a)) 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  shall  not  apply  to 
the  participation  of  a  former  employee 
or  special  government  employee,  other 
than  those  persons  described  in 
paragraph  (e)  of  this  section,  in  matters 


•  While  the  FDIC  ha«  not  adopted  rules  with 
regard  to  the  diadoaure  of  unpublished  information 
by  former  FDIC  employee*,  it  adxises  auch  persona 
not  to  diaclose  unput>li8hed  information  of  the  FDIC 
obtained  in  the  course  of  their  work.  Queatioaa  in 
thia  regard  may  be  addressed  to  the  FDIC*  Ethics 
Counselor. 


47940 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Rules  and  Regulations 


of  general  application,  such  as 
rulemaking,  proposed  legislation  or 
regulations,  and  the  formulation  of 
general  policy  standards  or  objectives 
but  shall  apply  to  rulemaking  having  a 
specialized  effect  on  a  certain  party  or 
group  of  parties.  (See  5  CFR  737.5(c)). 

(d)  No  former  senior  employee,  within 
two  years  after  termination  of 
employment  with  the  FDIC.  shall 
knowingly  represent  or  aid.  counsel, 
advise,  consult,  or  assist  in  representing 
any  other  person,  except  the  United 
States,  by  personal  presence  at  any 
formal  or  informal  appearance,  (1) 
before  the  United  States,  (2)  in 
connection  with  any  particular 
government  matter  involving  a  specific 
party,  (3)  in  which  matter  he  or  she 
participated  personally  and 
substantially  while  an  employee.  (See  18 
U.S.C.  207(b)(ii)  and  5  CFR  737.9(a)) 

(e)  For  a  period  of  one  year  after 
termination  of  employment  with  the 
FDIC,  no  former  senior  employee  (other 
than  a  special  government  employee 
who  serves  for  fewer  than  sixty  (60) 
days  in  a  calendar  year)  shall  knowingly 
act  as  an  agent  or  attorney  for,  or 
otherwise  represent  any  other  person, 
except  the  United  States,  in  any  formal 
or  informal  appearance  before,  or  with 
the  intent  to  influence,  make  any  oral  or 
written  communication  on  behalf  of  any 
other  person  other  than  the  United 
States  to  (1)  the  FDIC  or  any  of  its 
officers  or  employees,  (2)  in  connection 
with  any  particular  government  matter, 
whether  or  not  involving  a  specific 
party,  which  is  pending  before  the  FDIC, 
or  in  which  the  FDIC  has  a  direct  and 
substantial  interest.  (See  18  U.S.C.  207(c) 
and  5  CFR  737.11(a)) 

§  336.30    Consultation  as  to  propriety  of 
appearance  before  tfie  FDIC. 

Any  former  employee  who  wishes  to 
appear  before  the  FDIC  on  behalf  of  any 
person  other  than  the  United  States,  or 
an  agency  thereof,  at  any  time  after 
termination  of  employment  with  the 
FDIC,  may  consult  the  Ethics  Counselor 
as  to  the  propriety  of  such  appearance. 

§  336.31    Suspension  of  appearance 
privilege. 

Subject  to  the  provisions  of  18  U.S.C. 
207(j).  if  any  former  employee  or  special 
government  employee  knowingly  fails  to 
comply  with  the  provisions  of  this 
subpart,  the  Chairman  may  prohibit 
such  person  from  making  an  appearance 
before  or  an  oral  or  written 
communication  with  the  FDIC  for  such 
period  of  time  as  he  or  she  determines, 
not  to  exceed  Hve  years,  or  may  impose 
such  other  sanctions  as  he  or  she  deems 
just  and  proper. 


Subpart  F— Ethical  and  Other  Conduct 
and  Responsibilities  of  Special 
Government  Employees 

§  336.32    Use  of  FDIC  employmenl 

A  special  government  employee  shall 
not  use  his  or  her  FDIC  employment  for 
a  purpose  that  is,  or  gives  the 
appearance  of  being,  motivated  by  the 
desire  for  private  gain  for  himself  or 
herself  or  another  person,  particularly 
one  with  whom  he  or  she  has  family, 
business,  or  Hnancial  ties. 

§  336.33    Use  of  inside  Information. 

(a)  A  special  government  employee 
shall  not  use  any  inside  information 
obtained  as  a  result  of  his  or  her  FDIC 
employement  for  private  gain  for  himself 
or  herself  or  another  person,  either  by 
direct  action  on  his  or  her  part  or  by 
counsel,  recommendation,  or  suggestion 
to  another  person,  particularly  one  with 
whom  he  or  she  has  family,  business,  or 
financial  ties.  For  the  purpose  of  this 
section,  "inside  information"  means 
information  obtained  under  FDIC 
authority  which  has  not  become  part  of 
the  body  of  public  information. 

(b)  The  provisions  of  §  336.11  (a) 
through  (d)  with  regard  to  employees 
shall  be  applicable  to  special 
government  employees. 

§336.34    Coercion. 

A  special  government  employee  shall 
not  use  his  or  her  FDIC  employment  to 
coerce,  or  give  the  appearance  of 
coercing,  a  person  to  provide  financial 
benefit  to  himself  or  herself  or  another 
person,  particularly  one  with  whom  he 
or  she  has  family,  business,  or  financial 
ties. 

§  336.35    Gifts,  entertainment,  favors,  and 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  special  government 
employee,  while  so  employed  or  in 
connection  with  his  or  her  employment, 
shall  not  receive  or  solicit  from  a  person 
having  business  with  the  FDIC  anything 
of  value  as  a  gift,  gratuity,  loan, 
entertainment,  or  favor  for  himself  or 
herself  or  another  person,  particularly 
one  with  whom  he  or  she  has  family, 
business,  or  financial  ties. 

(b)  The  exemptions  of  §  336.8(b)  with 
regard  to  employees  shall  be  applicable 
to  special  government  employees. 

§  336.36    Miscellaneous  statutory 
provisions. 

Each  special  government  employee 
shall  acquaint  himself  or  herself  with 
each  statute  that  relates  to  his  or  her 
ethical  and  other  conduct  as  a  special 
government  employee  of  the  FDIC  and 


of  the  Government.  In  addition  to  the 
statutes  cited  in  the  body  of  the 
regulations  in  this  part,  die  attention  of 
each  special  government  employee  is 
directed  to  the  statutory  provisions 
listed  in  S  33e.l4(d). 

§  336.37    Statements  of  employment  and 
financial  Interests. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  special 
government  employee  shall  submit  a 
statement  of  employment  and  financial 
interests  to  the  Ethics  Coimselor  which 
reports — 

(1)  All  other  employment;  and 

(2)  The  financial  interests  of  the 
special  government  employee  which  the 
FDIC  determines  are  relevant  in  the  light 
of  the  duties  he  or  she  is  to  perform. 

(b)  The  Ethics  Counselor  may  waive 
the  requirement  in  paragraph  (a)  of  this 
section  for  the  submission  of  a 
statement  of  employment  and  financial 
interests  in  the  case  of  a  special 
government  employee  who  is  not  a 
consultant  or  an  expert  when  the  Ethics 
Counselor  finds  that  the  duties  of  the 
position  held  by  that  special  government 
employee  are  of  a  nature  and  at  such  a 
level  of  responsibility  that  the 
submission  of  the  statement  by  the 
incumbent  is  not  necessary  to  protect 
the  integrity  of  the  FDIC.  For  the 
purpose  of  this  paragraph,  "consultant" 
and  "expert"  have  the  meanings  given 
those  terms  by  chapter  304  of  the 
Federal  Personnel  Manual,  but  do  not 
include  a  physician,  dentist,  or  medical 
specialist  whose  services  are  procured 
to  provide  care  and  service  to  patients. 
Special  government  employees  who  are 
relieved  of  the  requirement  of  filing  a 
statement  include,  but  are  not  limited  to: 
summer  personnel,  student  interns,  and 
individuals  paid  out  of  "Imprest  Funds" 
to  assist  in  bank  liquidations. 

(c)  Special  government  employees  at 
or  above  Executive  Level  I  shall  file 
Financial  Disclosure  Reports  (SF  278)  in 
accordance  with  the  requirements  of  the 
Ethics  in  Government  Act  of  1978  and 
regulations  of  the  U.S.  Office  of 
Government  Ethics,  5  CFR  Part  734. 

(d)  A  statement  of  employment  and 
financial  interests  required  to  be  filed 
under  this  section  shall  be  filed  not  later 
than  the  time  of  employment  of  the 
special  government  employee.  Each 
special  government  employee  shall  keep 
his  or  her  statement  current  throughout 
his  or  her  employment  with  the  FDIC  by 
the  submission  of  amended  or  annual 
statements  as  required. 

(e)  The  provisions  of  §  336.27  (c) 
through  (h)  shall  apply  to  statements 
filed  under  this  section. 
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Appendix  to  Part  336— Matrix  of  Creflit  Prohibitions 


Covered  sfnployees 


Members  of  the  Board  of  Directors  (except  ttie  Comptroller 
of  the  Currency),  an  assistant  or  deputy  to  the  Board  of 
Directors  or  to  an  individual  Board  member  (except  ttie 
Comptroller  of  the  Currency),  and  any  assistant  thereto, 
directors  of  divisions  or  offices.  fK>lder(s)  of  position(s) 
immediately  sutxxdinate  ttiereto.  except  as  provided 
below.. 

The  Director  of  the  Division  of  Bank  Supervision.  holder(s) 
of  position(s)  immediatety  subordinate  thereto,  examin- 
ers, or  any  ottier  covered  employee  of  DBS  at  or  above 
grade  11  assigned  to  ttie  Washington  Office  or  any 
region.. 

I 


Division  of  Liquidation  employees  in  job  series  301,  1160, 
or  341  at  or  at>ove  grade  5  assigned  to  a  regional  or 
consolidated  office;  Closed  bank  attorneys  assigned  to  a 
regional  or  consolidated  office;  and  Supervisory  account- 
ants and  suprvisory  fiek)  accountants  assigned  to  a 
regional  or  consolkjated  office.. 

Open  bank  attorneys  assigned  to  a  regional  office 


Assessment  auditors . 


Consumer  Affairs  Specialists  at  or  above  grade  1 1 . 


Credit  profiit)itk>n« 


Insured  state  rxxtmember  t>anks.. 


Insured  state  nonmember  banks.. 


New  extensKKis  of  credit  from  an  assisted 
or  assuming  entity  for  so  kxig  as  it 
remains  an  assisted  or  assuming  entity. 
FVohibition  extends  to  all  t>rarK:fies  wlttiin 
employee's  regk>n  of  assignment. 


Insured    state    nonmember   banks 
quartered  in  regk>n  of  assignment.. 


head- 


Insured  banks  subject  to  audit  for  deposit 
insurance  assessment  purposes.. 


Exceptons  to  credit  prohiiilions 


Insured  state  rvjnmemtjer  t>anks.. 


_L 


(1)  Credit  cards  issued  urxler  the  sanoe  terms  and  condt- 
tk>n8  as  offered  to  the  general  public  wtten  ttw  total  line 
of  credit  from  one  institution  does  not  exceed  $10,000 

(2)  Assumption  of  mortgage  on  personal  reskience  or 
renegotiation  of  pre-existing  debt  wt>en  prior  review  and 
concurence  by  the  Ettiics  Counsekx  «  obtamed. 

(1)  Assumption  of  mortgage  on  persorwl  resklerKe  or 
renegotiation  of  pre-existing  d^  wtien  prior  written 
approval  is  obtained. 

(2)  Credit  cards  issued  urxter  tt>e  same  tenns  and  condh 
tions  as  offered  to  the  general  put>l«c  wt>en  the  total  line 
of  credit  from  one  institution  does  not  exceed  $10,000, 
ttie  issuing  t>ank  is  kxated  outside  ttie  empk>yee's 
official  region  of  assignment  and  notice  is  given  on  a 
prescritMd  form. 

(1)  Credit  cards  issued  urxtor  ttie  same  temns  and  condi- 
tions as  offered  to  ttie  general  pubik:  when  the  total  line 
of  credit  from  one  institution  does  no<  exceed  $10,000. 

(2)  Assumption  of  irxxtgage  on  personal  residence  or 
renegotiation  of  pre-existing  debt  when  prior  written 
approval  is  ot>tained. 

(1)  Credit  cards  issued  under  ttie  same  terms  and  condi- 
tions as  offered  to  the  genera)  put>lic  wtien  the  total  line 
of  credit  trom  one  institution  does  not  exceed  $10,000. 

(2)  Assumption  of  mortgage  on  personal  resktcnice  or 
renegotiation  of  pre-existing  debt  wtien  prior  written 
approval  is  obtained. 

(1)  Credit  cards  issued  under  ttie  same  terms  and  condi- 
tkxis  as  offered  to  ttie  general  public  when  ttie  total  line 
of  credit  from  one  institution  does  not  exceed  $10,000. 

(2)  Credit  extended  by  one  partKular  insured  bank  subject 
to  audit  wtien  pnor  nrritten  approval  is  received. 

(3)  Assumptk>n  of  mortgage  on  personal  residence  or 
renegotiation  of  pre-existing  det>t  when  prior  written 
approval  is  obtained. 

(1)  Credit  cards  issued  under  ttie  same  terms  and  condn 
tk>ns  as  offered  to  tfie  general  putilic  wtien  tfie  total  line 
of  credit  from  one  institution  does  not  exceed  $10,000. 

(2)  Assumption  of  mortgage  on  personal  residence  or 
renegotiatkxi  of  pre-existing  debt  wtien  phor  written 
approval  is  obtained. 


General:  All  covered  employees  are  disqualified  from  matters  affecting  any  provkler  of  credit  unless  amount  of  credit  extended  to  emptoyee  is  $10,000  or  less. 
Covered  employees  of  the  Division  of  Bank  Supervision  are  disqualified  regardless  of  the  amount  of  credit  extended. 

All  covered  employees  who  participated  personally  and  substantially  in  any  matter  involving  an  assisted  or  assuming  entity  may  not  accept  any  extension  of  credit 
from  that  institutk>n. 

Note.— See  section  336.16(b)(5)  and  (d)  for  prohibitions  applicable  to  all  covered  employees  generally. 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  16th  day  of 
November.  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  88-27423  Filed  11-28-88;  8:45  am) 

BIUJNG  CODE  •714-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  574 

Acquisition  of  Control  of  Insured 
Institutions  Technical  Amendments 

Date:  October  26. 1988. 
agency:  Federal  Home  Loan  Bank 
Board. 
action:  Final  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  '"Board"),  as  operating  head  of 


the  Federal  Savings  and  Loan  Insiurance 
Corporation  ("FSLIC")  is  adopting 
technical  amendments  to  the  provisions 
of  the  Acquisition  of  Control 
Regulations,  12  CFR  Part  574,  regarding 
the  criteria  applicable  for  determining 
whether  a  holding  company  application 
is  eligible  to  be  processed  under 
delegated  authority.  The  amendment 
deletes  provisions  from  the  delegations 
of  authority  subsection  of  the  regulation 
which  have  the  effect  of  preventing 
action  at  a  delegated  level  on  holding 
company  applications  where  the 
acquiring  company  is  not  willing  to 
agree  to  a  specified  type  of  regulatory 
capital  maintenance  undertaking  with 
respect  to  the  subsidiary  insured 
institution.  The  revised  delegation 
standard  is  intended  to  conform  to  the 
Statement  of  Policy  recently  issued  by 
the  Board  on  the  regulatory  capital 
maintenance  obligations  of  acquirors  of 
insured  institutions. 


BEST  COPY  AVAILABLE 


effective  DATE:  November  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Robinson,  Director.  Policy 
Analysis,  Office  of  Regulatory 
Activities,  (202)  778-2509.  Federal  Home 
Loan  Bank  System,  801 17th  Street,  ^fW.. 
Washington,  DC  20552;  Stuart  Feldstein. 
Attorney,  (202)  377-6476,  Corporate  and 
Securities  Division;  or  Julie  L.  Williams, 
Deputy  General  Counsel  for  Securities 
and  Corporate  Structure.  (202)  377-6459. 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 

Board's  regulations  governing 
acquisitions  of  control  of  insured 
institutions,  12  CFR  Part  574,  presently 
provide  that  holding  company 
applications  are  not  eligible  to  be  acted 
upon  pursuant  to  delegated  authority  by 
the  Principal  Supervisory  Agents 
("PSAs")  at  the  Federal  Home  Loan 
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Banks  or  by  the  Board's  Washington,  DC 
staff  ("Washington  staff)  where  the 
applicant  company  is  unwilling  to  agree 
in  writing  that: 

"It  will  ensure  that  its  subsidiary  insured 
Institution  shall  have,  at  the  end  of  each 
calendar  quarter,  regulatory  capital  at  least 
equal  to  the  amount  that  may  be  required 
pursuant  to  S  563.13  of  this  chapter,  and  that 
where  necessary,  the  company  will  infuse 
additional  equity  capital  in  a  form 
satisfactory  to  the  Supervisory  Agent  and 
sufficient  to  effect  compliance  with  such 
undertaking:  Provided,  that  where  a  company 
proposes  to  acquire  less  than  50  percent  of 
the  voting  stock  of  an  insured  Institution, 
such  company  agrees  to  the  foregoing 
regulatory  capital  maintenance  undertaking 
on  a  pro  rata  basis  according  to  its 
percentage  ownershin  of  the  insured 
institution's  voting  stock." 

12  CFR  574.8(a)(iii)(A). 

The  Board  has  recently  issued  a 
"Policy  Statement  on  Regulatory  Capital 
Maintenance  Obligations  of  Insured 
Institution  Acquirors,"  ("Statement  of 
Policy").  53  FR  31761  (August  19, 1988) 
setting  forth  the  Board's  views  on  the 
extent  to  which  savings  and  loan 
holding  companies  and  other  controlling 
persons  should  be  required  to  contribute 
financial  assistance  to  their  subsidiary 
insured  institutions.  As  a  result,  the 
delegation  standard  described  above, 
which  requires  a  holding  company 
applicant  to  agree  to  a  specified  type  of 
open-ended  net  worth  maintanence 
obligation,  is  no  longer  reflective  of  the 
Board's  policies  in  this  area. 
Accordingly,  the  current  delegation 
standard  pertaining  to  the  regulatory 
capital  maintenance  obligations  of 
holding  companies  is  being  deleted  so 
that  the  delegation  provisions  of  Part 
574  will  not  be  inconsistent  with  the 
policies  outlined  in  the  Statement  of 
Policy.  Holding  company  applications 
and  change  in  control  notices  presenting 
approaches  inconsistent  with  the 
Board's  policy  as  set  forth  in  the 
Statement  of  Policy,  or  presenting 
significant  issues  of  law  or  policy  as 
identified  in  guidelines  to  be  issued  by 
the  Office  of  Regulatory  Activities,  will 
be  considered  to  present  a  significant 
issue  of  law  or  policy  and  thus  will  not 
be  eligible  for  action  by  the  PSAs  or  the 
Washington  staff. 

List  of  subjects  in  12  CFR  Part  574 

Administrative  practice  and 
procedure.  Savings  and  loan 
associations.  Securities. 

Accordingly,  the  Board  hereby 
amends  Part  574.  Subchapter  D.  Chapter 
V  Title  12  Code  of  Federal  Regulations, 
as  set  forth  below. 


SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  574— ACQUISITION  OF 
CONTROL  OF  INSURED  INSTITUTIONS 

1.  The  authority  citation  for  Part  574 
continues  to  read  as  follows: 

Authority:  Sec.  407, 48  Stat.  1260,  as 
amended  (12  U.S.C.  1730).  and  sec.  408.  82 
Stat.  5,  as  amended  (12  U.S.C.  1730a). 

2.  Amend  S  574.8(a)(l)(iii)  to  remove 
paragraph  (A)  and  designate  paragraph 
(B)  as  paragraph  (A). 

3.  Amend  §  574.8  by  revising 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  574.8    Delegations  of  authority. 

***** 

(b)  •  *  • 

(1)  *  *  • 

(ii)  Which  does  not  involve  dividend 

conditions  that  fail  to  conform  to 
paragraph  (a)(l)(iii)  of  this  section. 
***** 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 
Assistant  Secretary. 
(FR  Doc.  88-27330  Filed  11-28-88;  8:45  am) 

BILUNG  COOC  S720-01-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-162-AD;  Amdt  39- 
6083] 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-81,  -82,  -63,  and 
-87  Series  Airplanes  Not  Equipped 
With  Autobrakes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule^ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDormell  Douglas  DC-9- 
81,  -82,  -83,  and  -87  series  airplanes  not 
equipped  with  autobrakes.  which 
requires  inspection  and  replacement,  if 
necessary,  of  the  spoiler  control  circuit 
breaker  to  assure  that  the  correct  circuit 
breaker  is  installed.  This  amendment  is 
prompted  by  reports  of  incorrect  circuit 
breakers  found  on  in-service  airplanes. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  inboard  ground  spoilers 
and  decreased  braking  performance, 
which  could  cause  the  airplane  to  depart 
the  runway  on  landing  or  rejected 
takeoff. 

DATCS:  Effective  December  16, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 


McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90848,  Attention:  Director  of 
Publications.  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Stacho,  Aerospace 
Engineer.  ANM-131L.  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California  90806; 
telephone  (213)  988-5338. 

SUPPtEMENTARY  INFORMATION:  Three 
instances  of  an  "open"  spoiler  control 
circuit  breaker  have  been  reported  by 
operators  of  McDonnell  Douglas  Model 
DC-9-80  series  airplanes.  Investigation 
has  revealed  that  these  airplanes  had  a 
2-amp  circuit  breaker  installed,  which  is 
inadequate  for  system  current  load.  A  5- 
amp  circuit  breaker  is  required.  An 
"open"  circuit  breaker  will  prevent 
hydraulic  pressure  from  being  applied  to 
the  inboard  ground  spoilers,  which  will 
prevent  the  groimd  spoilers  from 
deploying.  Further,  with  an  "open" 
circuit  breaker,  there  is  no  indication  to 
the  flight  crew  that  the  inboard  ground 
spoilers  are  inoperative.  This  condition, 
if  not  corrected  could  result  in 
inoperative  inboard  ground  spoilers  and 
decreased  braking  performance,  which 
could  cause  the  airplane  to  depart  the 
rtinway  on  landing  or  rejected  takeoff. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A27-298,  dated  October  5. 1988, 
which  described  procedures  for 
inspection  and  replacement,  if 
necessary,  of  the  spoiler  control  circuit 
breaker. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection  of  the  spoiler  control  circuit 
breaker  to  assure  that  the  required  5- 
amp  circuit  breaker  is  installed,  and 
replacement,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
mentioned.  Operators  are  required  to 
submit  a  report  of  their  inspection 
findings  to  the  FAA. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 


of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  govenunent  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  anlaysis  is 
not  required). 
List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 
McDonnell  Douglas:  Applies  to  McDonnell 

Douglas  Model  DG-9-81,  -82,  -83,  and  - 
67  series  airplanes  not  equipped  with 
autobrakes,  as  Usted  in  McDonnell 
Douglas  Alert  Service  Bulletin  A27-298. 
dated  October  5, 1988,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  loss  of  inboard  ground 
spoilers  and  the  resulting  decreased  braking 
performance  during  landing  or  rejected 
takeoff,  accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  inspect  the  spoiler  control  circuit 
breaker  located  on  the  lower  electrical  power 
center  circuit  breaker  panel.  Row  P30  or  P33, 


in  accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  A27-29a  dated  October  5. 
1988. 

1.  If  a  2-amp  circuit  breaker  is  installed, 
prior  to  further  flight,  replace  it  with  a  5-amp 
circuit  breaker  in  accordance  with  the  above 
McDonnell  Douglas  Alert  Service  Bulletin. 

2.  If  a  5-amp  circuit  breaker  is  installed,  no 
further  action  is  required. 

B.  Within  15  days  after  the  inspection 
required  by  paragraph  A.,  above,  submit  a 
report  of  findings,  positive  or  negative,  to  the 
Los  Angeles  Aircraft  Certification  Office. 
Attention:  ANM-181L,  FAA.  Northwest 
Mountain  Region. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  inspection  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Northwest  Moimtain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California. 

This  Amendment  becomes  effective 
December  16. 1988. 

Issued  in  Seattle,  Washington,  on 
November  17, 1988. 
Lecoy  A.  Keith. 

Manager,  Transport  Airplane  Directorate 
Aircraft  Certification  Service 

(FR  Doc.  88-27443  Filed  11-28-88:  8:45  am) 
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[Docket  No.  87-NM-129-AD;  Amdt  3»- 
6084] 

Airworthiness  Directives:  Folcker 
Model  F-28  Mark  1000, 2000, 3000,  and 
4000  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
npw  airworthiness  directive  (AD), 


applicable  to  certain  Fokker  Model  F-28 
series  airplanes,  which  requires  a 
modification  of  the  emergency  lighting 
system.  This  amendment  is  prompted  by 
reports  that  certain  elements  of  the 
emergency  lighting  system  may  not 
illuminate  automatically  if  normal 
airplane  power  is  lost.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  emergency  lights  to  operate  when 
required  in  an  emergency  situation. 

EFFECTIVE  DATE:  January  9, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft.  USA.  Inc..  1199  N. 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1978.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  an 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  series 
airplanes,  which  requires  modification 
of  the  emergency  lighting  system,  was 
published  in  the  Federal  Register  on 
August  25, 1988  (53  FR  32403). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  Air  Transport  Association  (ATA) 
of  America,  commenting  on  behalf  of  its 
member  operators,  requested  that  the 
FAA  contact  the  manufacturer  to 
determine  whether  the  proposed  rule  is 
needed.  The  FAA  does  not  concur.  As 
stated  in  the  preamble  to  the  original 
Notice,  Supplemental  Notice,  and  this 
action,  the  FAA  has  determined  that  an 
imsafe  condition  exists  and  AD  action 
must  be  taken  to  address  iL  The 
commenter  has  submitted  no 
information  to  warrant  a 
reconsideration  of  that  determination. 

ATA  also  requested  that  the 
compliance  period  be  extended  from  12 
months  to  18  months  to  allow  sufficient 
time  for  release  of  service  instructions, 
delivery  of  parts,  and  retrofit  of  the 
affected  airplanes.  The  FAA  does  not 
concur.  In  developing  this  proposal,  the 
compliance  time  was  estabhshed  after 
careful  consideration  of  the  nature  of 
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the  problem,  maintenance  schedules, 
and  availability  of  necessary  parts.  The 
commenter  submitted  no  information 
that  would  indicate  that  if  could  not 
comply  with  the  required  actions  within 
the  12-month  period. 

The  FAA  has  determined  that  the 
final  rule  must  be  revised  to  limit  the 
applicability  to  the  Fokker  F-28  Model 
Mark  1000.  2000,  3000.  and  4000  series 
airplanes,  since  these  are  the  only 
airplanes  affected.  This  change  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  increase  the  scope 
of  the  AD. 

After  carefxil  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  noted  above. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  90  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$183,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($3,600).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 
§  39.13    [Am«nd«d] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.Vj  Applies  to  Model  F-28  Mark 
1000.  aOOO,  SOOa  and  4000  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  within  12  months 
after  the  effective  date  of  this  AD.  unless 
previously  accomplished: 
To  ensure  the  proper  operation  of  the 

emergency  lighting  system  when  required 

during  an  emergency  situation,  accomplish 

the  following: 

A.  Verify  that  a  three  pKJsition  emergency 
lighting  swtch  (i.e..  OFF,  ON,  and  ARMED)  is 
installed  in  the  cockpit.  If  such  a  switch  is  not 
installed  in  the  cockpit,  install  one  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch  ANM-113,  FAA 
Northwest  Mountain  Region. 

Note:  Operators  may  wish  to  refer  to 
Fokker  Service  Bulletin  F28/33-26.  dated 
October  12. 1983.  in  determining  the  means  to 
be  used  to  install  a  three  position  switch. 

B.  Verify  that  the  emergency  lighting 
system  illuminates  upon  loss  of  normal 
electrical  power  when  the  three  position 
cockpit  mounted  switch  is  placed  in  the 
armed  position. 

Note:  (1)  Normal  electrical  power  is 
considered  to  be  the  F-28  AC  generator 
power. 

(2)  For  the  purpose  of  this  requirement,  the 
emergency  lighting  system  is  considered  to 
consist  of  both  the  emergency  lights  and  the 
evacuation  lights:  however,  all  affected 
operators  should  be  aware  that  for  operations 
under  FAR  Part  121.  an  airplane's  emergency 
lighting  system  also  includes  the  floor 
emergency  escape  path  lighting.  Any 
modification  to  the  emergency  lighting  system 
should  ensure  the  proper  operation  of  the 
floor  emergency  escape  path  lighting. 

C.  Accomplish  one  of  the  f9llowing: 

1.  Modify  the  emergency  lighting  system,  in 
a  manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region,  so  that  upon 
loss  of  normal  electrical  power,  the 
emergency  lighting  system  is  powered  by  its 
own  dedicated  battery  packs:  or 

2.  Measure  the  minimum  airplane  battery 
voltage  necessary  to  provide  the  required 
emergency  lighting  illumination  levels. 
Modify  the  emergency  lighting  control  circuit, 
in  a  manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region,  to  switch  from 
the  airplane  batteries  to  the  emergency 
lighting  system  battery  packs  prior  to 
dropping  below  the  alx)ve  determined 
minimum  airplane  battery  voltage. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 


Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft,  USA,  Inc.. 
1199  N.  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  SeatUe, 
Washington. 

This  amendment  becomes  effective  January 
9,1989. 

Issued  in  Seattle,  Washington,  on 
November  17, 1988. 
Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  88-27442  Filed  11-28-88;  845  am) 
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14  CFR  Part  39 


(Docket  No.  88-ASW-34;  Anndt  39-6079] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI),  Model 
204B,  205A,  and  205A-1  Helicopters; 
Caltf  omia  Department  of  Forestry 
Model  UH-1F  Helicopters;  Garlick 
Helicopters,  Hawldns  and  Powers 
Aviation,  Inc.,  International 
Helicopters,  Inc.,  PHot  Personnel 
International,  Inc.,  and  Souttiem  Aero 
Corporation  Model  UH-1B  Helicopters; 
Smitti  Helicopter  and  West  Coast 
Fabrications  Model  UH-1E  Helicopters; 
and  Hercules  and  Oregon  Helicopters 
Model  UH-1I^  TH-11^  and  UH-1E 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUIMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
reduces  the  retirement  life  of  the  tail 
rotor  (T/R)  grip  assembly  from  500  to 
300  hours'  time  in  service  on  BHTI 
Model  204B,  205A,  and  205A-1 
helicopters,  and  certain  BHTI 
manufactured  Model  UH-lB.  UH-lE. 
UH-lP.  UH-IU  and  TH-lL  helicopters. 
The  AD  is  needed  to  preclude  possible 
failure  of  the  tail  rotor  hub  assembly 
which  could  result  in  loss  of  the 
helicopter. 


dates:  Effective  date:  December  13. 
1988. 

Compliance:  As  prescribed  in  the 
body  of  die  AD. 

ADDRESS:  The  applicable  service 
bulletin  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc..  P.O.  Box  482. 
Fort  Worth.  Texas  76101.  Attention: 
Customer  Support. 

A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket  located  in 
the  Office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  T.  K.  Henry.  Helicopter  Certification 
Branch.  Southwest  Region,  Federal 
Aviation  Administration.  Fort  Worth. 
Texas  76193-0170;  telephone  number 
(817)  624-5168. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
was  informed  by  U.S.  Army  Aviation 
System  Command  Message  012030Z, 
May  85.  that  the  Army  had  ordered  the 
reduction  in  service  life  of  certain  T/R 
grip  assemblies  on  Military  UH-1  series 
helicopters  from  500  to  300  hours.  The 
BHTI  Part  Number  (P/N)  204-011-728 
grip  assemblies  have  experienced 
corrosion  pitting  in  the  thread  areas  as  a 
result  of  moisture  in  the  grip  cavities 
leading  to  eventual  cracking  and 
ultimate  failure  of  the  grip  assemblies. 
Cracking  has  occurred  in  eight  grip 
assemblies  on  UH-1  series  helicopters 
with  four  grip  assemblies  having  less 
than  400  hours'  time  in  service.  The  P/N 
204-011-728-1.  -13,  and  -19  grip 
assemblies  are  also  used  on  civilian 
Model  204B.  205A.  and  205A-1  series 
helicopters. 

After  further  review,  the  manufacturer 
issued  Bell  Alert  Service  Bulletin  No. 
204-88-17,  dated  January  29. 1988,  which 
reduces  the  retirement  life  of  the  Model 
204B  T/R  grip  assembly  from  500  to  300 
hours'  time  in  service.  The  FAA  has 
determined  that  this  reduction  in 
retirement  life  of  the  Model  204B  T/R 
grip  assembly  is  necessary  to  assure  the 
continued  airworthiness  of  this  aircraft. 
Failure  of  the  T/R  grip  assembly  would 
result  in  loss  of  the  tail  rotor  blade  and 
subsequent  loss  of  the  helicopter. 

Since  this  condition  is  likely  to 
develop  on  other  helicopters  of  the  same 
type  design,  an  airworthiness  directive 
is  being  issued  which  reduces  the 
retirement  life  of  the  T/R  grip  assembly 
Part  Number  (P/N)  204-011-728  (all  dash 
numbers)  from  500  to  300  hours'  time  in 
service  on  Bell  Helicopter  Textron.  Inc., 
Model  204B.  205A,  and  205A-1 
helicopters;  Garlick  Helicopters, 
Hawkins  and  Powers  Aviation,  Inc.. 
International  Helicopters.  Inc.,  Pilot 
Personnel  International.  Inc.,  and 


Southern  Aero  Corporation  Model  UH- 
lB  helicopters;  Smith  Helicopters  and 
West  Coast  Fabrications  Model  UH-lE 
helicopters;  and  Hercules  and  Oregon 
Helicopters  Model  UH-lL.  TH-lL.  and 
UH-lE  helicopters.  The  retirement  life 
of  the  T/R  grip  assembly  P/N  204-011- 
728-19  is  reduced  from  600  to  300  hours' 
time  in  service  on  California  Department 
of  Forestry  Model  UH-lF  helicopters. 

A  new  replacement  T/R  grip  assembly 
(P/N  205-011-711-101)  having  a  2.500 
hour  service  life  is  available. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendinent  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilites  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administiator. 
Federal  Aviation  Administration 
amends  §  39.13  or  Part  39  of  die  FAR  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  1354(a}.  1421,  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
)anuary  12. 1983):  and  14  CFR  11.89. 

S  39.13    [Amendwl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bell  HeUcopter  Textron,  Inc.  (BHTI); 
California  Department  of  Forestry; 
Garlick  Helicopters;  Hawkins  and 
Powers  Aviatioa.  Inc.;  IntematioDal 
Helicopters,  Inc.;  Klot  Personnel 
International.  loc;  Smith  Helicopters; 
Southern  Aero  Corporation:  Oregon 
Helicopters;  West  Coast  Fabrications; 
and  Hercules:  Applies  to  Model  204B. 
205A,  and  205A-1  helicopters  certificated 
in  any  category  and  Model  UH-lB.  UH- 
lE,  UH-IF.  UH-lU  and  TH-lL 
helicopters  certificated  in  the  restricted 
category  that  have  tail  rotor  grip 
assembly  P/N  204-01 1-728-1.  -13.  or -19 
installed. 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  failure  of  the  tail  rotor  (T/R) 

grip  assembly,  accomphsh  the  following: 

(a)  Within  the  next  50  hours'  time  in  service 
after  the  effective  date  of  this  AD,  remove  the 
T/R  grip  assembly,  P/N  204-011-728-1.  -13. 
or  -19  with  250  or  more  hours'  time  in  service 
and  replace  with  a  serviceable  part. 

(b)  For  those  T/R  grip  assemblies.  P/N  204- 
011-728-1.  -13,  or  -19.  with  less  than  250 
hours'  time  in  service  on  the  effective  date  of 
this  AD,  a  retirement  life  of  300  hours  is 
established. 

(c)  Any  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  Helicopter  Certification  Branch, 
Federal  Aviation  Achninistratioa  Fort  Worth, 
Texas  76193-0170. 

This  amendment  becomes  effective 
December  13. 1988. 

Issued  in  Fort  Worth,  Texas,  on  November 
15. 1988. 
L.B.  Andriesen. 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  88-27441  Filed  11-28-88:  8:45  am) 
HLUNG  COOe  4910-1S-II 


14  CFR  Part  95 

(Docket  No.  25734;  Amdt  No.  347] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
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altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  December  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  which  create 


the  need  for  this  amendment  involve 
matters  of  flight  safety,  operational 
efficiency  in  the  National  Airspace 
System,  and  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC,  on  November 
10, 1988. 

Rotwrt  L.  Goodrich, 

Acting  Director,  Flight  Standards  Service. 
Adoption  of  tlie  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 
PART  95— [AMENDED] 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354  and  1510;  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12, 1983):  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 

BILUNG  CODE  M10-13-M 


REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  A  CHANGEOVER  POINTS 
AMENDMENT  347  BRCTIVE  DAH,  DECEMBER  15.  1988 

FROM  10  MEA  FROM  TO  MEA 

§95.6007  VOR  FEDERAL  AIRWAY  7  {95.6068  VOR  FB>aAL  AIRWAY  68 


B  AMENOfD  TO  HAD  M  PAKT 


BOILER.  IN  VORTAC 


CHICAGO  HEIGHTS,  IL 
VORTAC 


2700 


§95.6009  VOR  FEDERAL  AIRWAY  9 
B  AMBiDO  TO  READ  W  fART 


GREEN  BAY,  Wl  VORTAC  IRON  MOUNTAIN.  Ml 

VORTAC 
IRON  MOUNTAIN.  Ml  HERMY.  Ml  FIX 

VORTAC 
HERMY.  Ml  FIX  HOUGHTON.  Ml  VORTAC 


§95.6045  VOR  FEDERAL  AIRWAY  45 

I  B  AMBlOa  TO  READ  M  PART 

GREENSBORO.  NC  VORTAC       PROVE.  NC  FIX 


§95.6051  VOR  FEDERAL  AIRWAY  51 

B  AMENOfD  TO  READ  W  PART 


BOILER.  IN  VORTAC 


CHICAGO  HEIGHTS.  IL 
VORTAC 


2700 


§95.6054  VOR  FEDERAL  AIRWAY  54 
B  AMENDO  TO  READ  M  PART 


SPARTANBURG.  SC  VORTAC     CHARLOHE.  NC  VOR/DME 
•2700  -  MOCA 


B  AMBN»  lY  AD0M6 


MONTROSE.  CO  VOR/DME        'PLACR.  CO  FIX 


12000 


•14500 -MRA 

PLACR.  CO  FIX 

DOVE  CREEK.  CO  VORTAC 

14500 

DOVE  CREEK.  CO  VORTAC 

CORTEZ.  CO  VOR/DME 

9800 

CORTEZ.  CO  VOR/DME 

PLATA.  NM  FIX 

10600 

PLATA.  NM  FIX 

FARMINGTON.  NM 
VORTAC 

10000 

3300 

§95.6074  VOR  PEDOAL  AIRWAY  74 

6000 

B  AiMBIOED  TO  READ  M  PART 

3800 

DODGE  CITY.  KS  VORTAC 
•4000 -MRA 

•SAFER.  KS  FIX 

4300 

TULSA.  OK  VORTAC 

OWHA.  OK  FIX 

3000 

OWHA.  OK  FIX 

MALTS.  OK  FIX 

•2800 

•1900 -MOCA 

FORT  SMITH.  AR  VORTAC 

CHARR.  AR  FIX 

•2500 

•1800 -MOCA 

3000 

CHARR.  AR  FIX 

•MAGGA.  AR  FIX 

••3000 

•3600  -  MCA  MAGGA  FIX.  E  BND 

••2200  -  MOCA 

MAUME.  AR  FIX 

LIHLE  ROCK.  AR  VORTAC 

3500 

LIHLE  ROCK.  AR  VORTAC 

PINE  BLUFF.  AR  VORTAC 

•2500 

•1600 -MOCA 

§95.6078  VOR  FEDERAL  AIRWAY  78 
B  AMENDED  TO  READ  M  PAH 


•3200 


RHINELANDER.  Wl  VORTAC 

IRON  MOUNTAIN.  Ml 

VORTAC 
GERLA.  Ml  FIX 


IRON  MOUNTAIN.  Ml 

VORTAC 
GERLA.  Ml  FIX 

ESCANABA.  Ml  VORTAC 


6000 
6000 
3000 


UMI 


§95.6056  VOR  FEDERAL  AIRWAY  56 
B  AMB40ED  TO  READ  M  PART 


WALLO.  NC  FIX 

•2400  -  MOCA 
KROVE.  NC  FIX 


KROVE.  NC  FIX 

NEW  BERN.  NC  VOR/DME 


•3000 
2400 


§95.6064  VOR  FEDERAL  AIRWAY  64 
B  AAAENDED  TO  READ  M  PART 


§95.6097  VOR  FEDERAL  AIRWAY  97 

B  AMENDED  TO  READ  M  PART 


BOILER.  IN  VORTAC 


CHICAGO  HEIGHTS.  IL 
VORTAC 


2700 


§95.6136  VOR  FEDERAL  AIRWAY  136 
B  AMENDS  TO  READ  M  PART 


lOUL.  CA  FIX 
BALOI,  CA  FIX 


BALOI.  CA  FIX 
CORLA.  CA  FIX 

WBNO 

E  BND 
•THERMAL.  CA  VORTAC 

W  BND 

E  BND 
•7700  ■  MCA  THERAAAl  VORTAC.  W  BND 


CORLA.  CA  FIX 


10500 

9700 
8000 

8400 
6000 


FAYEHEVILLE.  NC  VOR/ 
DME 

•2100  -  MOCA 


GRAND  STRAND.  SC 
VORTAC 


•3000 


§95.6213  VOR  FEDERAL  AIRWAY  213 

B  AMBIDD  TO  READ  M  PART 


WAUO.  NC  FIX 

■1600  -  MOCA 


ESTER.  NC  FIX 


•5000 
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FROM  TO 

§95.6246  VOR  FEDBIAL  AIRWAY  246 
B  AMDiOB)  TO  KAO  M  PAIT 


WAi'KON.  lA  VORTAC 


NOOINE.  MN  VORTAC 


MEA 


3000 


FROM  TO 

S95.6441  VOR  FOERAL  AIRWAY  441 

B  AMB»B>  lY  A0MN6 


MEA 


§9S.6310  VOR  FEDERAL  AIRWAY  310 

B  AMENDID  TO  READ  M  PARfT 


BURCH.  NC  FIX 

•2400  -  MOCA 


GREENSBORO,  NC  VORTAC       '3300 


§95.6341  VOR  FEDERAL  AIRWAY  341 
B  AMBIOEO  TO  READ  M  PACT 


IRON  MOUNTAIN.  Ml 
VORTAC 


MAROUETTE,  Ml  VOR/ 
DME 


6000 


OCALA,  a  VORTAC 
GAINESVIOE.  Fl  VORTAC 

•2000 -MOCA 
MONIA.  a  FIX 

•1500-  MOCA 
BRUNSWICK,  GA  VORTAC 

•5000 -MRA 

••1500 -MOCA 
STARY,  GA  MX 

*5000-MRA 
••1100 -MOCA 
CATHY.  GA  FIX 

•5500  -  MRA 
••1500 -MOCA 
KELER.  GA  FIX 

•1500 -MOCA 


GAINESVILLE,  FL  VORTAC  2000 

MONIA,  FL  FIX  ^4000 

MAA  nooo 

BRUNSWICK.  GA  VORTAC        '3000 

MAA-IIOOO 

•STARY,  GA  FIX  •*3000 


*£ATHY.  GA  FIX 


•KELER.  GA  FIX 


•3000 


•300C 


SAVANNAH.  GA  VORTAC         *3000 


§95.6392  VOR  FEDERAL  AIRWAY  392 

B  AMENDS)  TO  READ  W  PAIT 

ROZZY.  CA  FIX  HAGAN,  CA  FIX 

HAGAN.  CA  FIX  •AUDIO.  CA  FIX 

•9000  -  MCA  AUDIO  FIX,  NE  BND 

•♦4500  -  MOCA 

AUDIO.  CA  FIX  CONYO.  CA  FIX 

N  BND 
SBND 
CONYO.  CA  FIX  SIGNA.  CA  FIX 

§95.6430  VOR  FEDERAL  AIRWAY  430 

B  AMENDED  TO  READ  M  PART 


4000 
••6000 


10000 

8000 

11000 


§95.6494  VOR  FEDERAL  AIRWAY  494 
B  AMBIDB)  TO  READ  W  PART 

ROZZY,  CA  FIX  HAGAN.  CA  FIX 

HAGAN,  CA  FIX  'AUDIO,  CA  FIX 

•9000  •  MCA  AUDIO  FIX,  NE  BND 
••4500  -  MOCA 

§95.6591  VOR  FEDERAL  AIRWAY  591 
B  ADOD  TO  lEAO 


4000 
••6000 


IRONWOOO.  Ml  VORTAC 
DINER.  Ml  FIX 

IRON  MOUNTAIN.  Ml 

VORTAC 
GERLA.  Ml  FIX 


DINER.  Ml  FIX 
IRON  MOUNTAIN.  Ml 

VORTAC 
GERLA.  Ml  FIX 

ESCANABA,  Ml  VORTAC 


3700 
6000 

6000 

3000 


GRAND  JUNaiON.  CO 
VORTAC 


TRACI.  CO  FIX 

•10100  -  MOCA 
PAaS,  CO  FIX 
GLENO.  CO  FIX 
SNOW.  CO  VOR/DME 


TRACI,  CO  FIX 

EBND 
WBNO 
PAaS.  CO  FIX 

GUNO.  CO  FIX 
SNOW,  CO  VOR/DME 
KREMMLING,  CO  VORTAC 


11000 

9000 

•11000 

13000 
14000 
14500 


FROM 
§95.7217  Jn  ROUTE  NO.  217 


GRACE,  PA  FIX 

CLARION,  PA  VORTAC 

[FR  Doc.  88-27439  Filed  11-28-88;  8:45  araj 

WLUNG  CODE  4910-13-C 


MEA 


MAA 


B  AMENDED  TO  DEUTE 

CLARION,  PA  VORTAC 
KEATING.  PA  VORTAC 


18000   38000 
18000   45000 


UMI 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1214 

Space  Transportation  System 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule,  removal  of  obsolete 
regulation. 

summary:  NASA  is  amending  14  CFR 
Part  1214  by  removing  Subpart  1214.16, 
"Nonscientific  Payloads,"  since  it  has 
served  its  purpose  and  is  no  longer  in 
keeping  with  current  policy. 
EFFECTIVE  DATE:  November  29, 1988. 

ADDRESS:  Associate  Administrator  for 
External  Relations,  Code  X.  NASA 
Headquarters,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 

Hollister  Cantus.  202  453-8310. 

List  of  Subjects  in  14  CFR  Subpart 
1214.16 

Nonscientific  payloads. 
PART  1214— [AMENDED] 

Subpart  1214.16— [Removed  and 
Reserved] 

14  CFR  Part  1214.  Subpart  1214.16 
(consisting  of  §§  1214.1600  through 
1214.1606]  is  hereby  removed  and 
reserved. 

James  C.  Fletcher. 

Administrator. 

(FR  Doc.  88-27419  Filed  11-28-88;  8:45  am] 

BtLUNG  CODE  7S10-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM88-27-001;  Order  No. 
504-A] 

Procedure  for  Filing  Petitions  for 
Review  With  the  Federal  Energy 
Regulatory  Commission;  Order 
Denying  Rehearing 

Issued  November  21. 1988. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Final  rule;  order  denying 

rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  denying 
rehearing  of  Order  No.  504  (53  FR  37545 
(Sept.  27,  1988])  a  final  rule  providing 


that  persons  instituting  proceedings  in  a 
United  States  Court  of  Appeals  for 
review  of  a  Commission  order,  decision 
or  rulemaking  must  file  a  copy  of  the 
petition  for  review  with  the  Secretary. 
The  Commission  issued  Order  No.  504  in 
response  to  a  congressional  mandate  in 
Pub.  L.  No.  100-236.  The  order  denying 
rehearing  notes  that  the  Commission's 
regulations  comply  with  this  act  and, 
therefore,  denies  the  petition  for 
rehearing  filed  in  this  docket. 
EFFECTIVE  DATE:  November  21. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
order  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  10  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000,  825  North  Capitol  Street. 
NE..  Washington,  DC  20426. 

Order  Denying  Rehearing 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Charles  G.  Stalon,  Charles  A. 
Trabandt.  Elizabeth  Anne  Moler  and  ]erry  J. 
Langdon. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  denying 
rehearing  of  Order  No.  504,  a  final  rule 
providing  that  persons  instituting 
proceedings  in  a  United  States  Court  of 
Appeals  for  review  of  a  Commission 
order,  decision  or  rulemaking  must  file  a 
copy  of  the  petition  for  review  with  the 
Secretary. 

The  Commission  issued  Order  No. 


504  *  on  September  21, 1988.  in  response 
■  to  a  congressional  mandate  in  Pub.  L 
No.  100-236  (Act).*  The  Act  provides 
that,  when  petitions  for  judicial  review 
of  a  federal  agency  order  have  been 
filed  in  more  than  one  circuit  court 
within  ten  days  of  the  issuance  of  the 
order,  a  special  panel  will  determine  the 
circuit  court  initially  responsible  for  the 
petitions.  The  Act  requires  each  federal 
agency  to  designate  the  officer  who  will 
receive  the  petitions  for  review. 

The  Commission  amended  its 
regulations  to  require  persons  filing 
petitions  for  review  of  any  Commission 
order,  decision  or  rulemaking  in  a 
United  States  Court  of  Appeals  to  file  a 
copy  of  the  petition  (stamped  by  the 
court  with  the  date  of  filing)  with  the 
Commission's  Secretary.*  Order  No.  504 
provides  that  if,  within  ten  days  after 
issuance  of  the  Commission  order,  the 
Office  of  the  Secretary  has  physically 
received  court-stamped  copies  of 
petitions  for  review  of  the  same  order 
filed  in  two  or  more  U.S.  Courts  of 
Appeals,  the  Commission  will  forward 
those  petitions  to  the  Judicial  Panel  on 
Multidistrict  Litigation  pursuant  to  28 
U.S.C.  2112(a). 

On  October  21, 1988,  Affiliated  Gas 
Producers  (AGP)  filed  a  request  for 
rehearing  of  Order  No.  504.  AGP  argues 
that  the  Commission's  filing  requirement 
is  unduly  burdensome.  AGP  argues  that 
the  Commission's  filing  requirement 
could,  in  effect,  operate  to  shorten  the 
10-day  period  allowed  by  the  Act  for 
parties  to  qualify  for  the  venue  selection 
lottery,  if  those  parties  choose  to 
exercise  their  right  to  file  in  a  court 
other  than  the  DC  Circuit.  According  to 
AGP,  in  order  to  assure  inclusion  in  the 
lottery,  parties  filing  for  review  in 
circuits  distant  from  Washington,  DC 
would  have  to  file  their  petitions  no 
later  than  the  9th  day  of  the  10-day 
period. 

The  Act  specifically  requires  that  "[ijf 
within  ten  days  after  the  issuance  of  the 
order  the  agency,  board,  commission,  or 
officer  concerned  receives  from  the 
persons  instituting  the  proceedings,  the 
petition  for  review  with  respect  to 
proceedings  in  at  least  two  courts  of 
appeals  *   *   *  the  agency,  board, 
commission  or  officer  shall  promptly 
after  the  expiration  of  the  ten-day  period 
*   *  *  so  notify  the  judicial  panel  on 
multidistrict  litigation  *  *   *  in  such  form 
as  that  panel  shall  prescribe."  (emphasis 


■  53  FR  37.545  (Sept.  27. 1988):  III  FERC  Stats,  h 
Regs.  130.832  (1988). 

«  Act  of  Jan.  8. 1988.  Pub.  L  No.  100-236. 101  Slat 
1731  (1988)  (codified  at  28  U.S.C.  2112). 

'  See  18  CFR  385.2012  (1988). 
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added]  The  Act  provides  further  that  "a 
copy  of  the  petition  or  other  pleading 
which  institutes  proceedings  in  a  court 
of  appeals  and  which  is  stamped  by  the 
Court  with  the  date  of  filing  shall 
constitute  the  petition  for  review."  The 
Commission's  regulations  comply  with 
the  Act  The  Act  does  not  provide  any 
latitude  or  discretion  with  respect  to  the 
10-day  period  specified  therein.  The 
Commission,  therefore,  denies  rehearing 
of  AGP's  petition. 

By  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-27431  Filed  11-28-88;  8:45  am) 

MLUNQ  CODE  triT-Ot-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Abandoned  Mine  Land 
Reclamation  Program;  Approval  of 
Amendment 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  proposed  amendments  to 
the  Indiana  Abandoned  Mine  Land 
Reclamation  (AMLR)  plan.  The 
amendments  consist  of  minor  changes  in 
Indiana  policies  and  procedures 
legarding  project  selection,  reclamation 
coordination,  land  acquisition,  rights  of 
entry,  lien  consideration,  public 
participation,  procurement,  accounting 
systems,  endangered  and  threatened 
species  listing,  and  revises  the 
administrative  and  management 
structure  of  the  plan.  The  amendment 
revises  the  AMLR  plan  to  be  consistent 
with  the  corresponding  Federal 
regulations.  Aftef  opportunity  for  public 
comment  and  review  of  the  amendment, 
the  Deputy  Director  of  OSMRE  has 
determined  that  the  Indiana  amendment 
meets  the  requirements  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  and  the  Secretary's 
regulations  at  30  CFR  Part  884. 
EFFECTIVE  DATE:  The  rule  is  effective 
December  29, 1988. 

ADDRESSES:  Copies  of  the  full  text  of  the 
amendment  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 
Indiana  Department  of  Natural 
Resources,  Division  of  Reclamation, 
309  West  Washington  Street,  Suite 
201,  Indianapolis,  Indiana  46204. 


Office  of  Surface  Mining  Reclamation 
and  Enforcement,  IndianapoUs  Field 
Office,  575  North  Pennsylvania  Street, 
Room  301,  Indianapolis,  Indiana 
46204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D.  Rieke,  Director,  Indianapolis 
Field  Office,  575  North  Pennsylvania 
Street.  Room  301,  Indianapolis,  Indiana 
46204,  Telephone:  (317)  280-2809. 
SUPPL£MENTARV  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Indiana  AMLR  plan  effective  June 
29, 1982.  Information  pertinent  to  the 
general  background  revisions,  and 
amendments  to  the  initial  program 
submission,  as  well  as  the  Secretary's 
findings  and  the  disposition  of 
comments  can  be  found  in  the  June  26, 
1982,  Federal  Register  (47  FR  32110). 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  Reclamation  Plan  and  the 
criteria  for  plan  approval  (30  CFR  Part 
884).  The  regulations  provide  that  a 
State  may  submit  to  the  Director 
proposed  amendments  or  revisions  to 
the  approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  policies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.14  in 
approving  or  disapproving  an 
amendment  or  revision.  Subsequent 
actions  taken  with  regard  to  the  Indiana 
AMLR  plan  can  be  found  in  30  CFR 
914.20  and  914.25. 

n.  Discussion  of  Amendments 

By  letter  dated  January  22. 1988 
(Administrative  Record  No.  IND-0554), 
Indiana  submitted  an  AMLR  plan 
amendment  consisting  of  revised 
narratives  to  replace  eleven  sections  of 
the  approved  plan.  Specifically,  the 
following  areas  of  the  AMLR  plan  are 
being  revised. 

1.  Ranking  and  identification  of 
projects  to  be  funded  (30  CFR  Part  874): 
Indiana  revised  its  procedures  relating 
to  data  acquisition  by  adding  a 
provision  requiring  a  review  of  State 
and  Federal  law  compliance  by  State 
legal  staff  as  a  part  of  project  eligibility 
determination.  Indiana  also  modified 
Table  I,  the  site  evaluation  matrix,  to 
improve  its  usefulness.  The  matrix  in  the 
approved  plan  only  considered  AML 
problems  in  terms  of  acres  and  miles  of 
stream  affected,  and  the  population 
density,  proximity  to  it,  and  proximity  to 
human  use  areas.  Impact  scores  were 
included  but  not  weighting  factors.  The 
revised  evaluation  matrix  expands  the 
ranking  considerations  to  include  site 


parameters,  namely,  human  health  and 
safety,  environmental,  property,  and 
socio-economic  impacts;  and  action 
parameters,  namely,  land  utilization 
factors,  demonstration  of  enhanced 
reclamation  technology,  cost 
effectiveness,  adverse  social  and 
environmental  impacts  during  and  after 
reclamation,  and  imcorrected  conditions 
which  may  continue  after  reclamation. 
Impact  scores  and  weighting  factors  are 
also  included  in  the  revised  matrix. 

Z  Coordination  with  other  programs 
(30  CFR  Part  884):  Indiana  revised  its 
procedures  for  coordinating  the  State 
Reclamation  Program  with  the  Rural 
Abandoned  Mine  Program  (RAMP)  by 
deleting  the  provision  which  required  a 
State  RAMP  committee  to  identify 
RAMP  projects.  Indiana  is  adding  a 
provision  requiring  the  Division  of 
Reclamation  and  Soil  Conservation 
Service  to  develop  annual  plans  to 
identify  RAMP  projects.  Indiana  also 
removed  from  this  section  of  the  Plan 
provisions  addressing  coordination  with 
environmental  agencies. 

3.  Land  acquisition  (30  CFR  Part  879): 
Indiana  revised  the  land  acquisition 
procedures  by  adding  a  requirement  that 
if  Indiana  obtains  land  under  the  AMLR 
program,  prior  approval  by  OSMRE  will 
be  obtained  and  other  requirements  will 
be  met.  pursuant  to  30  CFR 
879.11(a),  (b).  (d).  and  (e). 

4.  Reclamation  on  private  lands  (30 
CFR  Part  882):  Indiana  revised  the  lien 
waiver  procedures  and  added  a 
provision  which  allows  for  prepayment 
in  lieu  of  lien. 

5.  Rights  of  entry  (30  CFR  Part  877): 
Indiana  submitted  revisions  relating  to 
nonconsentual  entry  which  add  the 
provision  that  30  days  notice  be  given 
prior  to  entry;  that  the  mailing  of  the 
notice  be  made  return  receipt  requested, 
and  shall  contain  a  copy  of  the  findings; 
and  that  the  posted  notice  be  readily 
visible. 

ft  Public  participation  (30  CFR  Part 
884):  Indiana  amended  the  public 
participation  section  by  adding  a 
description  of  the  procedures  it  follows 
to  address  public  awareness  on  a 
continuing  basis,  to  the  description  of 
procedures  for  public  participation  at 
the  time  of  each  annual  submission  of 
grant  projects.  Procedures  for  public 
involvement  in  planning  of  new  grant 
projects  were  revised  by  adding  a 
description  of  intergovernmental  review 
procedures,  realty  personnel 
interactions  with  landowners, 
provisions  for  providing  reclamation  site 
and  construction  activity  details  to  State 
and  Federal  agencies  having  regulatory 
concerns  for  compliance  purposes,  and 
the  format  of  public  meetings. 


7.  Organization  of  designated  agency 
(30  CFR  Part  884):  Indiana  updated  the 
administrative  and  management 
organization  to  reflect  changes  that  have 
occurred  in  the  State  agency  structure 
and  fimctions. 

8.  Personnel  staffing  (30  CFR  Part 
884):  Indiana  revised  its  provisions  on 
nondiscrimination  policy  by  adding  age 
and  condition  of  handicap  to  the  list  of 
grounds  on  which  no  discrimination  is  to 
be  made. 

9.  Procurement  (30  CFR  Part  886): 
Indiana  made  revisions  relating  to 
procurement  procedures  by  changing  the 
dollar  amount  above  which  competitive 
bidding  is  required  from  $2,500  to  $5,000. 
The  provision  that  quotations  are 
required  for  purchases  between  $100 
and  $2,500.  was  changed  to  provide  that 
quotations  are  required  for  purchases 
between  $100  for  equipment  and  $250  for 
supply  items  up  to  $5,000. 

10.  Accounting  system  (30  CFR  Part 
886):  Indiana  proposed  revisions  which 
are  intended  to  furnish  additional 
information  on  State  drawdown 
procedures  and  the  responsibilities  of 
the  designated  agency's  AML 
engineering  section,  the  Public  Works 
Division  of  the  Department  of 
Administration,  and  the  State  Auditor 
with  respect  to  AML  construction  and 
design  projects. 

11.  Endangered  and  threatened 
species  (30  CFR  Part  884):  Indiana 
proposed  to  revise  the  part  of  the  plan 
addressing  endangered  and  threatened 
species  by  incorporating  by  reference 
the  current  State  listing  rather  than 
including  the  listing  within  the  text  of 
the  plan  and  thereby  relieve  the  State  of 
having  to  update  the  plan  each  time  the 
endangered  and  threatened  species  Hst 
changes.  OSMRE  published  a  notice  of 
proposed  rulemaking  on  the  Indiana 
amendment  and  requested  public 
conunent  in  the  March  15, 1988,  Federal 
Register  (53  FR  8469).  The  notice 
addressed  the  details  of  the  proposed 
amendment,  opened  the  public  conunent 
period,  and  provided  opportunity  for  a 
public  hearing  on  their  substantive 
adequacy.  Since  no  public  hearings  were 
requested  by  the  public,  none  were  held. 

Indiana  made  minor  revisions  to  the 
proposed  AMLR  plan  amendment  and 
on  June  30, 1988,  and  August  10, 1988, 
resubmitted  revised  narratives  of 
sections  of  the  plan.  OSMRE  has 
determined  that  these  revisions  are 
insignificant  in  natiu-e  and  require  no 
further  public  comment. 

III.  Deputy  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
Part  884,  are  the  Deputy  Director's 


findings  concerning  the  proposed 
amendments  to  the  Indiana  AMLR  Plan. 

(1)  Ranking  and  identification  of 
projects  to  be  funded  (30  CFR 
884.13(c)(2)). 

Indiana  proposed  to  revise  its  AMLR 
Plan  by  requiring  that  data  acquired 
relative  to  the  selection  of  AMLR 
projects  include  a  project  eligibility 
determination  that  includes  a  review  of 
compliance  with  the  State  and  Federal 
laws  by  the  State  legal  staff.  The 
proposed  review  procedure  should 
result  in  the  strengthening  of  the  State's 
AMLR  plan  since  the  identification  and 
ranking  of  projects  to  be  funded  is 
predicated  on  prior  eligibility 
determination.  This  review  is 
particularly  relevant  to  ascertaining 
continuing  reclamation  responsibility. 

Indiana  also  revised  its  AMLR  site 
evaluation  matrix.  The  modifications  are 
improvements  that  should  allow  the 
matrix  to  be  more  useful  in  meeting  the 
requirements  for  ranking  and  selection 
of  projects  consistent  with  the 
objectives  of  section  403  of  SMCRA. 

"The  Deputy  Director  finds  that  the 
proposed  changes  are  in  accordance 
with  the  requirements  of  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  and  can  be  approved. 

(2)  Coordination  with  other  programs 
(30  CFR  Part  884). 

Indiana  proposes  to  require  the 
Division  of  Reclamation  and  the  Soil 
Conservation  Service  to  cooperatively 
develop  annual  work  plans  to  identify 
RAMP  projects  rather  than  to  identify 
RAMP  projects  through  a  State  RAMP 
committee  as  is  currently  required.  This 
approach  is  reasonable  and  should  be 
an  effective  method  of  identifying  RAMP 
projects.  The  Deputy  Director  finds  that 
the  amendment  is  consistent  with  30 
CFR  884.13(c)(3)  and  can  be  approved. 

(3)  Land  acquisition  (30  CFR  Part  879). 
Indiana  proposes  to  revise  the  land 

acquisition  provisions  to  require  that 
Indiana  obtain  OSMRE  approval  prior  to 
the  acquisition  of  land,  and  to  require 
that  the  provisions  of  30  CFR  879.11  (a), 
(b),  (d).  and  (e)  be  met.  The  Deputy 
Director  finds  that  the  Indiana 
provisions  are  in  compliance  with  30 
CFR  884.13(c)(4)  and  can  be  approved. 

(4)  Reclamation  on  private  lands  (30 
CFR  Part  882). 

Indiana  proposes  to  revise  the  lien 
waiver  provisions  and  add  a  provision 
which  allows  for  prepayment  in  lieu  of  a 
lien. 

The  Deputy  Director  finds  that  these 
provisions  are  consistent  with  the 
Federal  provisions  at  30  CFR  882.13  (3) 
and  (4),  and  882.14  and  can  be  approved. 

(5)  Rights  of  entry  (30  CFR  Part  877). 
Indiana  proposes  to  add  a  provision 

which  states  that  30  days  prior  notice 


must  be  given  to  landowners  in  the 
event  of  nonconsentual  entry  and  that 
such  notice  be  mailed  return  receipt 
requested  and  include  a  copy  of 
pertinent  findings.  The  State  further 
proposes  that  the  plan  contain  a 
requirement  that  the  posted  notice  be 
readily  visible  as  is  required  by  Federal 
regulations. 

The  Deputy  Director  finds  that  the 
amended  provisions  are  similar  to  and 
therefore  no  less  effective  than  the 
Federal  provisions  at  30  CFR  Part 
877.13(c)  and  can  be  approved. 

(6)  Public  participation  (30  CFR  Part 
884). 

Indiana  proposes  to  add  to  the  public 
participaton  section  the  procedures  it 
follows  to  inform  the  public  on  an 
ongoing  basis  of  the  state's  AMLR 
activities.  Indiana  has  also  added  a 
description  of  its  intergovernmental 
review  process,  the  role  of  realty 
personnel,  the  procedures  for  obtaining 
review  and  concurrence  from  State  and 
Federal  agencies  with  regulatory 
concerns,  and  the  format  of  public 
meetings.  The  proposed  revisions  are 
reasonable  and  should  enhance  the 
AMLR  plan  by  providing  a  better 
description  of  the  policies  and  ■ 
procedures  followed  by  the  designated 
agency  with  respect  to  public 
participation  and  involvement  in  the 
reclamation  program. 

The  Deputy  Director  finds  that  the 
proposed  revisions  are  consistent  with 
the  Federal  regulations  and  can  be 
approved. 

(7)  Organization  of  designated  agency 
(30  CFR  Part  884). 

Indiana  proposes  to  update  its  AMLR 
Plan  to  reflect  changes  that  have 
occurred  in  agency  structuj^. 

The  Deputy  Director  finds  that  the 
proposed  amendments  are  consistent 
with  the  requirements  of  30  CFR 
884.13(d)(1)  and  can  be  approved. 

(8)  Personnel  staffing  (30  CFR  Part 
884). 

Indiana  proposes  to  revise  its 
personnel  staffing  section  by  adding  age 
and  condition  of  handicap  to  the  list  of 
grounds  on  which  no  discrimination 
against  people  shall  be  made. 

The  Deputy  Director  finds  that  the 
revisions  are  consistent  with  30  CFR 
B84.13(d}(2)  and  can  be  approved. 

(9)  Procurement  (30  CFR  Part  886). 
Indiana  proposes  to  revise  its 

procurement  section  by  changing  the 
threshold  dollar  amounts  above  which 
competitive  bidding  is  required  and 
changes  the  provisions  which  specify 
when  quotations  are  required  for 
equipment  and  supply  purchases.  The 
proposed  changes  update  the 
information  in  the  AMLR  plan  to  more 
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accurately  describe  that  aspect  of  the 
designated  agency's  management 
system. 

The  Deputy  Director  finds  that  the 
changes  are  reasonable  and  are 
consistent  with  30  CFR  884.13(d)(3)  and 
can  be  approved. 

(10)  Accounting  system  (30  CFR  Part 
886). 

Indiana  proposes  revisions  which 
provide  additional  information  about  the 
designated  agency's  accounting  system 
regarding  drawdown  procedures  and 
various  State  agency  responsibihties 
and  roles  relating  to  it.  The  proposed 
revisions  provide  additional  information 
which  enhances  the  AMLR  Plan  and 
more  fully  describes  the  State's 
accounting  system. 

The  Deputy  Director  finds  that  the 
proposed  changes  are  consistent  with  30 
CFR  884.13(d)(4)  and  can  be  approved. 

(11)  Endangered  and  threatened 
species  (30  CFR  Part  884). 

Indiana  proposes  to  incorporate  the 
endangered  and  threatened  species  list 
into  the  AMLR  plan  by  reference  rather 
than  by  including  the  actual  listing 
within  the  text  as  is  currently  the  case. 
With  the  incorporation  of  this  change  it 
will  not  be  necessary  to  amend  this 
section  each  time  a  species  is  added  to 
or  deleted  from  the  list 

The  Deputy  Director  finds  that  this 
approach  is  reasonable  and  is  consistent 
with  30  CFR  884.13(f)(3)  and  can  be 
approved. 

(12)  Additional  Findings. 

The  State  has  the  legal  authority, 
polices,  and  administrative  structure 
necessary  to  implement  the  amendment. 

The  proposed  plan  amendment  meets 
all  requirements  of  the  OSMRE  AMLR 
Program  provisions. 

The  State  has  an  approve  Surface 
Mining  Regulatory  Program. 

The  proposed  plan  amendment  is  in 
compli£ince  with  all  applicable  State  and 
Federal  laws  and  regulations. 

rv.  Agency  and  Public  Comment 

As  discussed  in  the  section  of  this 
notice  entitled  "Discussion  of 
Amendments,"  the  Deputy  Director 
solicited  public  comment  and  provided 
opportimity  for  a  public  hearing  on  the 
proposed  amendments.  No  comments 
were  received  from  the  public  during  or 
after  the  comment  period  which  closed 
on  April  14. 1988.  Since  no  one 
requested  an  opportunity  to  testify,  the 
public  hearing  scheduled  for  April  11. 
1988,  was  cancelled. 

Pursuant  to  30  CFR  884.14(2), 
comments  were  also  solicited  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Indiana  plan. 
A  summary  of  the  comments  received 
and  their  disposition  appears  below. 


The  U.S.  Fish  and  Wildlife  Service 
suggested  that  the  State  Plan  (1)  provide, 
directly  or  by  reference,  for  coordination 
with  the  Service  in  accordance  with  the 
Fish  and  Wildlife  Coordination  Act  and 
the  Endangered  Species  Act;  and  (2) 
provide  assurance  that  the  Service  be 
notified  of  any  AML  project  impact  on 
property  having  received  Federal  aid 
from  the  Service.  The  OSMRE  has 
considered  this  comment  and  finds 
these  suggestions  are  addressed  in  the 
plan  by  reference  to  the  role  of  the 
Indiana  Department  of  Natural 
Resources,  Division  of  Fish  and  Wildlife, 
and  by  the  fact  that  the  suggested 
coordination  is  already  provided  for 
under  Federal  Fish  and  Wildlife 
legislation. 

V.  Deputy  Director's  Decision 

Based  on  the  Findings  enumerated 
above,  the  Deputy  Director  is  approving 
the  amendment  package.  The  Deputy 
Director  is  also  amending  30  CFR  Part 
914  to  codify  his  approval  of  the  Indiana 
amendment  submitted  on  January  22, 
1988,  and  amended  on  June  30. 1988.  and 
August  10. 1988.  A  copy  of  the  approved 
amendment  can  be  obtained  by 
contacting  the  offices  listed  under 
"ADDRESSES." 

VI.  Procedural  Matters 

1.  National  Environmental  Policy  Act 
The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  has 
determined  that  the  approval  of  State/ 
Tribe  AMLR  plans  and  amendments  is 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  by  the  Department  of  the  Interior's 
Manual.  516  DM  6.  Appendix  8, 
paragraph  8.4B(31). 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On 
November  23. 1987,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  section  3.  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
disapproval  of  State/Tribe  reclamation 
plans  or  amendments.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  No  burden  will  be 
imposed  upon  entities  operating  in 
compliance  with  the  Act. 

3.  Federal  Paperwork  Reduction  Act- 
This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  \he  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  et  seq. 


List  of  Sub}ects  in  30  CFR  Fart  914 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  November  21,  1988. 
Robert  E.  Boldt. 
Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  A  new  S  914.25  is  added  to  read  as 
follows: 

§  914.25    Amendments  to  approved 
Indtana  alMndoned  mine  land  reclamation 
plan. 

The  following  amendments  to  the 
Indiana  AMLR  plan,  as  submitted  on 
January  22, 1988,  and  modified  on  June 
30, 1988,  and  August  10. 1988.  are 
approved  elective  December  29, 1988: 
Revisions  to  the  Indian  AMLR  plan 
which  concern  policies  and  procedures 
regarding  project  selection  reclamation 
coordination,  land  acquisition,  rights  of 
entry,  lien  consideration,  public 
participation,  procurement,  accounting 
systems,  endangered  and  threatened 
species  listing,  and  a  revised 
adminisfrative  and  management 
structure  of  the  plan. 

[PR  Doc.  88-27436  Filed  11-28-68;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  334 

Danger  Zones  in  Alt>emarte  Sound, 
Pamlico  Sound,  and  Adjacent  Waters, 
NC 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Final  rule. 

SUMMARY:  The  Corps  of  Engineers  is 
amending  the  regulations  which 
establish  danger  zones  in  Albemarle 
Sound,  Pamlico  Sound,  and  adjacent 
waters  to  delete  the  danger  zone  which 
is  located  along  the  north  shore  of 
Albemarle  Sound.  The  area  is  no  longer 
used  and  the  Navy  has  requested  it  be 
opened  to  public  use.  A  change  is  also 


being  made  in  the  designation  of  the 
Agency  responsible  for  enforcing  the 
regulations  which  reflects  a  change  in 
Navy  organization. 

DATE  Effective  date:  December  29. 198a 

address:  USACE.  CECW-OR, 
Washington.  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Mollis  at  (919)  343-4629  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 

SUPPtEMENTARY  INFORMATION:  The 

Commander.  Fighter  Medium  Attack 
Airborne  Early  Warning  Wings, 
Atlantic,  has  requested  (1)  that  the 
Corps  of  Engineers  amend  the 
regulations  in  33  CFR  334.410  to  reflect  a 
change  in  the  command  responsible  for 
enforcing  the  regulations.  The 
Commander,  Fighter  Medium  Attack 
Airborne  Early  Warning  Wings,  Atlantic 
shall  be  responsible  for  enforcing  these 
regulations  in  lieu  of  the  Commander 
Fleet  Air  Norfolk,  and  (2)  that  the 
danger  zone  in  subsection  (b)(1)  Along 
north  shore  of  Albemarle  Sound,  be 
deleted.  The  area  is  no  longer  used  by 
the  Navy. 

The  Corps  of  Engineers  has 
determined  that  notice  of  proposed 
rulemaking  and  public  procedures 
thereto  are  unnecessary  because  the 
amendment  will  relieve  a  restriction  on 
the  general  public  by  allowing  access  to 
a  water  area  previously  closed  to  the 
publia  In  addition,  the  disestablishment 
of  a  Naval  Command  and  the  naming  of 
another  command  to  assume 
enforcement  responsibilities  for  the 
restricted  area  will  have  no  discernible 
impact  on  the  public  and  is  generally  a 
matter  involving  Agency  organization. 
The  Wilmington  District  Engineer  will 
issue  a  public  notice  to  all  knovra 
interested  parties  concurrent  Mrith  the 
pubUcation  of  these  Feileral  Register 
documents. 

Economic  Assessment  and  Certificatioa 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of  E.O. 
12291  do  not  apply.  I  certify  that  this 
amendment  to  the  regulations  in  33  CFR 
334.410  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  amending  Part  334 
of  Title  33  as  follows: 


PART  334— DANGER  ZONES  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C  1)  and  40 
Stat  892;  (33  U.S.C.  3). 

2.  In  S  334.410  the  heading  for  (b)  is 
removed  and  paragraph  (b)(l]  is 
removed,  the  designation  and  heading  of 
paragraph  (b)(2)(i)  are  removed,  (b)(2)  is 
redesignated  as  (b)  and  the  heading  is 
revised,  and  paragraphs  (d)  (2)  and  (4) 
are  revised  to  read  as  follows: 

S  334.4 1 0    An>emar1e  Sound,  Pamlleo 
Sound,  and  adjacent  waters,  NC;  danger 
zones  for  naval  aircraft  operations. 

(bj  Target  and  bombing  area  along 
south  shore  of  Albemarle  Sound.  •  •  * 
*        «        *        «        * 

(d)  The  regulations.  *  *  * 


(2)  Target  and  bombing  area.  The  area 
described  in  paragraph  (b)  of  this 
section  will  be  used  as  a  target  and 
bombing  area  for  both  day  and  night 
operations.  Dummy  ammunition, 
waterfilled  or  smoke  bombs  and  inert 
rockets  will  be  used,  except  during 
wartime  when  live  ammunition,  bombs 
and  rockets  may  be  used.  The  area  will 
be  open  to  navigation  except  for  periods 
when  ordnance  exercises  are  being 
conducted  by  naval  aircraft.  In  area  B 
described  in  paragraph  (b)  of  the  section 
the  placing  of  nets,  traps,  buoys,  pots, 
fishponds,  stakes,  or  other  equipment 
which  may  interfere  with  target  vessels 
operating  in  the  area  shall  not  be 
permitted.  The  area  will  be  patrolled 
and  vessels  shall  clear  the  area  under 
patrol  upon  being  warned  by  the  surface 
patrol  craft  or  when  "buzzed"  by 
patrolling  aircraft.  As  a  further  means  of 
warning  vessels  of  naval  aircraft 
operations  in  the  area  described  in 
paragraph  (b)  of  this  section,  a  cluster  of 
flashing  red  lights  at  night  and  a  large 
red  flag  by  day  will  be  displayed  from 
the  range  observation  tower  located  in 
the  approximate  center  of  the  shore  side 
of  this  area. 


(4)  Enforcing  agency.  The  regulations 
in  this  section  shall  be  enforced  by  the 
Commander.  Fighter  Medium  Attack 
Airborne  Early  Warning  Wings. 
Atlantic  and  such  agencies  as  he/she 
may  designate. 

Date:  November  7. 198& 
Patrick  |.  Kelly, 

Brigadier  General.  USA.  Director  of  Civil 
Works. 

[FR  Doc.  88-26903  Filed  11-28-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  790 

Territorial  Teacher  Training  Assistance 

AOENCY:  Department  of  Education. 
ACTION:  Final  regulation. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Territorial 
Teacher  Training  Assistance  Program. 
The  purpose  of  the  amendments  is  to 
remove  tmnecessary  and  duplicative 
material  from  the  regulations.  Hie 
Secretary  takes  this  action  to  clarify  and 
improve  the  regulations. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 
FOR  FURTHER  INFORMATION  CONTACT 

Haroldie  K.  Spriggs,  Project  Officer,  U.S. 
Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue  NW.,  Room  500- 
J.  Washington,  DC  20208.  (202)  357-6116. 
SUPPLEMENTARY  INFORMATION: 

The  Territorial  Teacher  Training 
Assistance  Program  provides  Federal 
assistance  for  the  fraining  of  teachers  in 
schools  in  Gaum,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and,  on  a 
transitional  basis,  the  entities  of  the 
former  Trust  Territory  of  the  Pacific 
Islands. 

On  December  10, 1987,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Territorial 
Teacher  Training  Assistance  Program  in 
the  Federal  Register  (52  FR  46785). 

These  regulations  delete  duplicative 
material  in  58  790.3,  790.20,  790.40.  and 
790.42.  References  to  specific  applicable 
portions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  are  deleted  since  the 
applicability  of  the  relevant  parts  is 
made  clear  in  $  790.3  of  the  regulations. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  Secretary  did  not  receive  any 
comments.  However,  technical  changes 
have  been  made  to  the  reference 
concerning  the  Trust  Territory  of  the 
Pacific  Islands  due  to  the  enactment  of 
the  Compact  of  Free  Association. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
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12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovemment  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  790. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Ust  of  Subjects  in  34  CFR  Part  790 

American  Samoa  colleges  and 
universities,  Education,  Federal  States 
of  Micronesia  grant  programs — 
education,  Guam,  Northern  Mariana 
Islands,  Republic  of  the  Marshall 
Islands,  Republic  of  Palau,  Teachers, 
Virgin  Islands. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.124:  Territorial  Teacher  Training 
Assistance) 

Dated;  November  18, 1988. 
Lauro  F.  Cavazos. 
Secretary  of  Education. 

The  Secretary  amends  Part  790  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  790— TERRITORIAL  TEACHER 
TRAINING  ASSISTANCE 

1.  The  authority  citation  for  Part  790  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  3142.  unless  otherwise 
noted. 

2.  Section  790.1  is  revised  to  read  as 
follows: 


§  790. 1    DMcription  of  the  TerritorUri 
Teacher  Training  Assistance  Program. 

The  Territorial  Teacher  Training 
Assistance  Program  provides  Federal 
assistance  for  the  training  of  teachers  in 
schools  in  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  the  Virgin  Islands,  and,  on  a 
transitional  basis,  the  entities  of  the 
former  Trust  Territory  of  the  Pacific 
Islands. 
{Authority:  20  U.S.C.  3142;  48  U.S.C.  1681) 

3.  Section  790.2  is  revised  to  read  as 
follows: 

§  790.2    Eligible  parties. 

(a)  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Republic  of  Palau,  provided  it  remains  a 
trust  territory,  are  each  eligible  to 
receive  a  grant.  The  future  eligibility  of 
the  Republic  of  Palau  will  be  determined 
by  the  provisions  of  the  Compact  of  Free 
Association. 

(b)  The  Freely  Associated  States  of 
the  Federated  States  of  Micronesia  and 
the  Republic  of  the  Marshall  Islands  are 
each  eligible  to  receive  a  grant  in  fiscal 
year  1989.  Each  grant  is  limited  to  an 
amount  determined  under  the  declining 
funding  cap  provision  at  section  105(i)(2) 
of  the  Compact  of  Free  Association. 

(c)  If  a  jurisdiction  desires  a  grant,  its 
SEA — either  alone  or  in  conjunction 
with  an  IHE — shall  submit  an 
application.  If  an  SEA  submits  an 
application  in  conjunction  with  an  IHE, 
the  SEA  remains  fully  responsible  for 
the  administration  of  the  project. 
(Authority;  20  U.S.C.  3142:  48  U.S.C.  1681) 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1850-0619) 

4.  Section  790.3  is  revised  to  read  as 
follows: 

§  790.3    Regulations  that  apply  to  the 
Territorial  Teacher  Training  Assistance 
Program. 

The  following  regulations  apply  to 
grants  under  the  Territorial  Teacher 
Training  Assistance  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in  Part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations),  Part  75  (Direct 
Grant  Programs),  Part  77  (Definitions 
that  Apply  to  Department  Regulations), 
Part  78  (Education  Appeal  Board),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities)  and  Part  80  (Uniform 
Administrative  Requirements  for  Grants 


and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(b)  The  regulations  in  th's  Part  790. 
(Authority:  20  U.S.C.  3142) 

5.  Section  790.20  is  revised  to  read  as 
follows: 

§  790.20    How  to  apply  for  funds. 

The  Secretary  makes  a  grant  only  if 
the  applicant  submits  an  application 
meeting  the  following  requirements: 

(a)  For  the  first  year  of  the  program  an 
application  must  contain — 

(1)  A  needs  assessment  defining 
teacher  training  needs  of  both  public 
and  private  schools  in  the  jurisidiction 
covered  by  the  application; 

(2)  A  four-year  plan  explaining  the 
methods  to  be  employed  and  activities 
to  be  conducted  to  meet  the  teacher 
training  needs  identified  in  paragraph 
(a)(1)  of  this  section; 

(3)  A  detailed  explanation  of  the 
goals,  objectives,  and  activities  to  be 
carried  out  in  the  first  year  of  the 
program; 

(4)  A  detailed  proposed  budget  for  the 
accomplishment  of  the  activities 
described  in  paragraph  (a)(3)  of  this 
section  for  the  fiscal  year  for  which  the 
application  is  submitted;  and 

(5)  The  estimated  funding  needs  for 
each  subsequent  year  of  the  four-year 
plan. 

(b)  For  grantees  eligible  to  receive 
grants  in  subsequent  years  under  S  790.2 
(a)  and  (b),  for  each  subsequent  year  of 
the  program,  an  application  must 
contain — 

(1)  Any  revisions  to  the  needs 
assessment  statement  or  amendments  to 
the  four-year  plan  statement  submitted 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section; 

(2)  A  statement  describing  the  extent 
to  which  the  previous  year's  project  met 
the  goals  and  objectives  set  forth  in  that 
year's  application; 

(3)  A  detailed  explanation  of  the 
activities  to  be  carried  out  for  the 
current  project  year 

(4)  A  detailed  proposed  budget  for  the 
current  project  year  and 

(5)  An  updated  estimate  of  funding 
needs  for  the  subsequent  years  of  the 
project. 

(Authority:  20  U.S.C.  3142) 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  Number  1B50-0619) 

6.  Section  790.40  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  790.40    Allowable  costs. 

(a)  Funds  under  this  part  may  be  used 
to  cover  all  or  part  of  the  cost  of 


establishing  and  implementing  a  teacher 
training  assistance  project. 


§790.42    [Amended] 

7.  Section  790.42  is  amended  by 
removing  paragraph  (b)  and  the 
paragraph  designation  "(a)". 
[PR  Doc.  88-27512  Filed  11-28-88:  6:45  am] 

BltXING  COOC  4000-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[A[>-fltL-34«0-7] 

Standards  of  Performance  for  New 
Stationary  Sources;  Magnetic  Tape 
Manufacturing  Industry,  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  minor 
errors  in  the  preamble  and  fmal  rule  on 
standards  of  performance  for  new 
stationary  sources  for  the  magnetic  tape 
manufacturing  industry'  that  appeared  in 
the  Federal  Register  on  October  3, 1988 
(53  FR  38892).  It  also  clarifies  certain 
language  of  the  preamble  and  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Sims  L.  Roy.  Standards 
Development  Branch.  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711  (telephone  number  (919)  541-5263). 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Magnetic  tape 
manufacturing  (SIC  Code  3695  (1987 
Edition)).  Reporting  and  recordkeeping 
requirements. 

Date:  November  17, 1988. 

Eileen  Claussen, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

The  following  corrections  are  made  to 
the  preamble  and  final  rule  on  standards 
of  performance  for  new  stationary 
sources  for  the  magnetic  tape 
manufacturing  industry  that  appeared  in 
the  Federal  Register  on  October  3. 1988 
(53  FR  38892). 

1.  On  page  38893.  in  the  first  column, 
in  the  12th  and  13th  lines,  the  words  "in 
accordance  with"  should  be  removed. 

2.  On  page  38895.  in  the  third  column, 
in  the  14th  line  from  the  bottom, 
"requires"  should  read  "require". 

3.  On  page  38899.  in  the  first  colunm, 
in  the  first  full  paragraph,  in  the  12th 
line,  "on"  should  read  "in". 


4.  On  page  38903,  in  the  second 
column,  the  third  full  sentence,  which 
reads  "If,  however,  an  owner  or 
operator  submits  specific  information  to 
the  Administrator  that  justifies  the  need 
for  retained  solvent  in  the  product,  the 
revised  standards  now  allow  the 
fraction  of  retained  solvent  to  be 
included  in  the  material  balance 
calculation  as  VOC  recovered  rather 
than  as  a  fugitive  emission.",  should  be 
revised  to  read  as  follows: 

"If,  however,  an  owner  or  operator 
submits  specific  information  to  the 
Administrator  that  documents  the 
quantity  of  solvent  retained  in  the 
product  for  purposes  of  a  liquid-liquid 
material  balance,  the  final  standards 
allow  that  quantity  of  solvent  to  be 
subtracted  from  the  quantity  of  VOC 
applied  at  the  coating  applicator." 

5.  In  the  same  column,  in  the  13th  line 
from  the  bottom,  "(FV-F-l)"  should  read 
"(see  docket  item  IV-F-1)". 

6.  On  page  38904.  the  first  colum.n,  in 
the  fourth  line  of  the  first  full  paragraph, 
a  comma  should  be  inserted  after  the 
word  "commenter". 

7.  On  page  38906.  in  the  second 
column,  in  the  fourth  line  from  the 
bottom,  "on"  should  read  "in". 

8.  On  page  38914,  in  the  first  column, 
in  the  paragraph  under  the  heading  "List 
of  Subjects  in  40  CFR  Part  60,"  "(SIC 
Codes  3679,  3573)"  should  read  "(SIC 
Code  3695  (1987  Edition))". 

PART  60— [AMENDED] 

5  60.711    [Amended] 

9.  In  §  60.711(b){26),  on  page  38916.  in 
the  second  column,  in  the  first  line,  "on  ' 
should  read  "in". 

§60.712    [Amended] 

10.  On  the  same  page,  Table  la,  in  the 
second  column,  in  the  fourth  line  under 
§  60.712{b)(l)(ii),  the  word  "device" 
should  be  inserted  after  the  word 
"control". 

§60.713    [Amended] 

11.  On  page  38918,  in  §  60.713(a)(3)(i), 
in  the  third  column,  in  the  third  line, 
"paragraph"  should  read  "paragraphs". 

12.  In  the  second  column  on  that  page, 
in  the  first  line  of  §  60.713(a),  "§§" 
should  read  "\". 

13.  On  page  38920,  in  the  second 
column,  in  §  60.713{b){5){i)(D).  the 
second  sentence,  which  reads  "If  FV  is 
less  than  or  equal  to  9,000  meters  per 
hour,  the  continuous  inward  airflow 
shall  be  verified  by  continuous 
observation  using  smoke  tubes, 
streamers,  tracer  gases,  or  other  means 
approved  by  the  Administrator  while 
the  procedures  specified  above  in 
paragraph  (b)(5)(i)(C)  of  this  section  are 


carried  out.",  should  be  revised  to  read 
as  follows: 

"If  FV  is  less  than  or  equal  to  9,000 
meters  per  hour,  the  continuous  inward 
flow  of  air  shall  be  verified  by 
continuous  observation  using  smoke 
tubes,  streamers,  tracer  gases,  or  other 
means  approved  by  the  Administrator 
over  the  period  that  the  volumetric  flow 
rate  tests  required  to  determine  FV  are 
carried  out." 

§60.717    [Amended] 

14.  In  §  60.717(d)(2),  on  page  38923,  in 
the  first  line  of  the  first  column, 
"average  solvent  content  of  any  coating" 
should  read  "weighted  average  solvent 
content  (G)  of  the  coatings". 

15.  On  the  same  page,  in  the  second 
column,  in  5  60.717(d)(4)(ii)(C),  the  sixth 
and  seventh  lines,  which  read 
"reconstruction  or  0.95  (95  percent), 
whichever  is  lower.",  should  read 
"reconstruction.". 

16.  In  the  same  column,  in 

§  60.717(d)(7).  the  final  word  should  be 
changed  from  "or"  to  "and". 

17.  On  the  same  page,  in  the  third 
column,  in  the  second  line  of  S  60.717(h). 
"(b)  through  (g)"  should  read  "(b) 
through  (e)". 

§60.718    [Amended] 

18.  On  page  38924.  in  §  60.718(b),  the 
second  listed  section,  which  reads 

"5  60.713(a)(4)",  should  be  removed. 

[FR  Doc.  88-27067  Filed  11-28-88;  8;45  am) 
BUXINGCODE  OSOO-SO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 
43  CFR  Public  l^nd  Order  6689 

[MT-930-09-4214-10;  SON  019680] 

Withdrawal  of  National  Forest  System 
Land  for  Addition  to  Steamboat  Rock 
Picnic  Ground,  SD 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  50 
acres  of  National  Forest  System  land 
from  mining  for  20  years  to  protect 
recreation  values.  The  land  has  been 
and  will  remain  open  to  appropriate 
forms  of  surface  entry  and  to  mineral 
leasing. 

EFFECTIVE  DATE:  November  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM,  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107,  406-657-6090. 
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By  vitrue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714;  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  mining 
laws  (30  U.S.C.  Ch.  2)  as  an  addition  to 
the  Steamboat  Rock  Picnic  Ground 
withdrawal  established  by  Public  Land 
Order  No.  1343: 

Black  Hills  Meridian 

Steamboat  Rock  Picnic  Ground 

T.  2  N..  R.  5  E., 

Sec.  1,  SV2NWV«SWV4.  N'/2SWV4SWy4. 
andNWy«SEV4SWy4. 

The  area  described  contains  50  acres  in 
Lawrence  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laivs. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

November  18, 1988. 

J.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  8&-27414  Filed  ll-28-fl8;  8:45  am] 

BIUJNG  COOC  4310-OM-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1831 

Changes  to  NASA  FAR  Supplement  on 
Travel  Costs 

agency:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

action:  Withdrawal  of  interim  rule. 

summary:  This  notice  withdraws  the 
interim  rule  on  travel  costs  published  in 
the  Federal  Register  on  Friday,  April  24, 
1987  (52  FR  13685). 
EFFECTIVE  DATE:  November  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
VV.  A.  Greene,  Procurement  Policy 
Division  (Code  HP).  Office  of 
Procurement,  NASA  Headquarters, 


Washington,  DC  20546,  Telephone:  (202) 

453-8923. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  interim  rule  was  issued  in 
compliance  with  Pub.  L.  99-234,  Title  U, 
Section  201.  The  withdrawal  action  is 
taken  in  compliance  with  Pub.  L  100- 
679,  effective  November  17, 1988,  which, 
inter  alia,  limits  the  application  of  Pub. 
L.  99-234. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  within  the 
exemption.  This  deletion  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  This  rule  imposes  no 
burden  within  the  ambit  of  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  48  CFR  Part  1831 

Government  procurement. 
S.  ].  Evans. 
Assistant  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
Part  1831  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(l]. 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1831.3 — [Removed] 

Subpart  1831.7— [Removed] 

2.  Part  1831  is  amended  by  removing 
subparts  1831.3  and  1831.7. 

[FR  Doc.  88-27415  Filed  11-28-88;  8:45  am] 

BILUNG  COOC  7510-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 
[Docket  No.  80459-8179] 

Pacific  Coast  Groundf ish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  NOAA  issues  this  fmal  rule 
as  an  addition  to  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  The  rule  makes  it  a  Federal 
requirement  that  all  landings  of 


grotmdfish  be  reported  to  the 
appropriate  State  in  comphance  with 
State  laws.  The  intended  effect  of  this 
action  is  to  improve  the  ability  of  the 
NMFS  and  the  States  of  California, 
Oregon,  and  Washington  to  accurately 
monitor  landings  receipts  for  individual 
fishing  trips  and  account  for  all  landings 
of  groundfish,  without  imposing  any  new 
data  collection  requirements. 

Furthermore,  it  would  enhance 
enforcement,  and  could  provide  more 
reliable  and  timely  information  to 
improve  fishery  management, 
particularly  in-season  actions. 

effective  date:  December  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  R.  Mclnnis,  Fisheries 
Management  Division.  Southwest 
Region,  Terminal  Island,  California  (213- 
514-6202),  or  William  Robinson. 
Fisheries  Management  Division. 
Northwest  Region.  Seattle.  Washington 
(206-526-6142). 

SUPPLEMENTARY  INFORMATION:  No 

Federal  reports  are  currently  required  of 
domestic  fishermen,  processors,  or 
dealers  under  regulations  implementing 
the  FMP  as  long  as  the  data  collection 
systems  of  the  States  provide  the 
Secretary  of  Commerce  with  statistical 
information  adequate  for  management. 
State  requirements  are  found  in  the 
Washington  Administrative  Code  220- 
69.  Oregon  Administrative  Rules  635-06. 
and  California  Fish  and  Game  Code 
Articles  6  and  7.  The  proposed  rule 
published  on  June  15. 1988  (53  FR  22366), 
explains  that  State  data  collection 
systems  still  are  adequate  for 
management,  but  the  timeliness  and 
accuracy  of  submitted  data  could  be 
improved  if  there  was  a  Federal 
requirement  for  fishermen  to  report  each 
landing  to  their  respective  States  as 
required  by  State  laws.  State  and 
Federal  enforcement  officers  could  then 
cooperate  to  ensure  that  all  landings  are 
properly  reported.  This  action 
implements  that  requirement  and 
enhances  the  ability  of  NMFS 
enforcement  agents  to  monitor  landings. 

There  are  no  environmental  or 
economic  effects  from  implementing  the 
regulatory  change,  because  it  will  not 
affect  the  amount  of  groundfish 
harvested,  the  species  harvested,  or  the 
time  and  location  of  fishing  activity. 
This  is  an  administrative  action,  which 
will  have  no  effect  on  marine  resources, 
ocean  and  coastal  habitats,  or  public 
health  and  safety.  No  new  Federal 
reporting  requirements  are  being 
implemented. 


Public  Comments 

No  comments  were  received  during 
the  public  comment  period. 

Classification 

The  final  rule  is  published  under 
authority  of  section  305(g)  of  the 
Magnuson  Act  and  was  prepared  at  the 
request  of  the  Pacific  Fishery 
Management  Council.  The  Assistant 
Administrator  For  Fisheries,  NOAA. 
(Assistant  Administrator),  has 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  of  the  Pacific 
coast  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  has 
determined  that  the  final  rule  falls 
within  a  categorical  exclusion  from  the 
requirements  of  the  National 
Environmental  Policy  Act,  42,  U.S.C. 
4321  et  seq.,  by  NOAA  Directive  02-10, 
because  it  would  not  result  in  any 
significant  change  from  the  status  quo 
and  because  the  reporting  of  landing 
data  is  a  routine  administrative  action 
with  limited  potential  for  effect  on  the 
human  environment. 

The  Under  Secretary  for  Oceans  and 
Atmosphere  (Under  Secretary)  also  had 
determined  that  it  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  The  rule 
will  not  have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries,  government 
agencies,  or  geographical  regions.  No 
significant  adverse  impacts  are 
anticipated  on  competition,  employment. 


investments,  productivity,  innovation,  or 
competitiveness  of  U.S.  based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
et  seq.,  because  it  does  not  create  any 
new  burdens.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  does  not  contain  new 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq. 

The  Under  Secretary  has  determined 
that  this  rule  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  California,  Oregon,  and 
Washington.  This  determination  was 
submitted  for  review  to  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
States  failed  to  comment  within  the 
statutory  time  period;  therefore,  the 
States'  agreements  are  presumed. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing. 


Dated:  November  19, 1988. 

James  E.  Douglas,  )r.. 

Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  663  is  amended 
as  follows: 

PART  663— [AMENDED] 

1.  The  authority  citation  for  Part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  663.4  the  existing  text  is 
designated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  663.4    Reports. 

•         •         •         •        « 

(b)  Any  person  who  is  required  to  do 
so  by  the  applicable  State  law  must 
make  and/or  file  any  and  all  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  State  law. 

3.  In  §  663.7.  the  period  following 
paragraph  (q)  is  changed  to  a  semicolon 
and  a  new  paragraph  (r)  is  added  to 
read  as  follows: 

§  663.7    Prohibitions. 

***** 

(r)  To  falsify  or  fail  to  make  and/or 
file,  any  and  all  reports  of  groundfish 
landings,  containing  all  data,  and  in  the 
exact  manner,  required  by  the 
applicable  State  law,  as  specified  in 
I  663.4,  provided  that  person  is  required 
to  do  so  by  the  applicable  State  law. 
[FR  Doc.  88-27269  Filed  11-28-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  nites  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1150 

[DA-e8-124] 

Dairy  Promotion  Program;  invitation  to 
Submit  Comments  on  Proposed 
Amendments  to  the  Order 

aqency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  action  proposes  an 
amendment  to  the  Dairy  Promotion  and 
Research  Order  and  provides  for 
comment  on  the  amendment.  The 
proposal  would  modify  the  composition 
of  the  National  Dairy  Promotion  and 
Research  Board  by  adding  one  Board 
seat  to  Region  2  (California)  and 
removing  one  Board  seat  from  Region  5 
(Minnesota,  North  Dakota,  and  South 
Dakota).  The  proposal  was  submitted  by 
the  National  Dairy  Promotion  and 
Research  Board  that  administers  the 
order.  The  initial  Board  of  36  dairy 
fanners  was  established  in  1984  with 
each  Board  member  representing  an 
equal  proportion  of  total  United  States 
milk  production  in  13  geographic  regions 
on  the  basis  of  1983  milk  production. 
The  Board  has  proposed  that  the 
composition  of  the  Board  be  modified  to 
reflect  changes  in  milk  production  that 
have  occurred  since  the  initial  Board 
was  established.  The  proposed 
modification  of  the  number  of  Board 
seats  for  the  two  regions  is  based  on  a 
review  of  1987  milk  production  for  48 
States  published  by  the  Department  of 
Agriculture. 

DATE:  Comments  must  be  postmarked 
not  later  than  December  29, 1988. 
ADDRESS:  Comments  should  be  sent  to: 
Director,  USDA/AMS/Dairy  Division. 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marcia  Gibney,  Chief,  Promotion  and 
Research  Staff.  USDA/AMS/Dairy 


Division.  Room  2934,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  447-6961. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  change  in  the 
composition  of  the  National  Dairy 
Promotion  and  Research  Board  will 
result  in  no  economic  effect  on  any 
entity  engaged  in  the  dairy  industry. 
Also,  this  proposed  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Department  Regulation  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  the  criteria  contained 
therein. 

Statement  of  Consideration 

The  Dairy  Promotion  and  Research 
Order  specifies  that  the  National  Dairy 
Promotion  and  Research  Board  shall 
review  the  geographic  distribution  of 
milk  production  volume  throughout  the 
United  States  and,  if  warranted,  shall 
recommend  to  the  Secretary  a 
reapportionment  of  the  regions  and/or  a 
modification  of  members  from  regions  to 
best  reflect  the  geographic  distribution 
of  milk  production.  The  order  also 
specified  the  formula  to  be  used  to 
determine  the  number  of  Board  seats  to 
represent  each  of  the  13  geographic 
regions  of  the  country.  Under  the 
formula,  total  milk  production  for  the  48 
States  for  the  previous  calendar  year  is 
divided  by  36  to  determine  a  factor  of 
pounds  of  milk  represented  by  each 
Board  member.  The  resulting  factor  is 
then  divided  into  the  pounds  of  milk 
produced  in  each  region  to  determine 
the  niimber  of  Board  members  for  each 
region. 

The  initial  Board  established  in  1984 
was  based  on  1983  milk  production. 
Each  Board  member  represented  about 
3,875  million  pounds  of  the  139,509 
million  pounds  of  milk  produced  in  the 
48  States  during  1983.  During  1987.  total 
milk  production  increased  to  142.271 
million  pounds,  which  indicates  that 
each  of  the  36  Board  members  would 
represent  3.952  million  pounds  of  milk. 
Based  on  a  review  of  the  1987 

geographic  distribution  of  milk 


production,  the  Board  has  concluded 
that  the  number  of  Board  members  for 
two  of  the  13  geographic  regions  should 
be  changed.  Milk  production  in  Region  2 
(California)  increased  to  17.934  million 
pounds  in  1987  from  14,743  million 
pounds  in  1983.  indicating  4.54  Board 
members  based  on  1987  production 
(17.934  divided  by  3.952  =  4.54)  compared 
to  3.8  Board  members  based  on  1983 
production  (14.743  divided  by 
3,875  =  3.80).  Also,  milk  production  in 
Region  5  (Mirmesota,  North  Dakota  and 
South  Dakota)  decreased  to  13,298 
million  pounds  in  1987  from  13,832 
million  pounds  in  1983.  indicating  3.36 
Board  members  based  on  1987 
production  (13.298  divided  by 
3,952  =  3.36)  compared  to  3.57  Board 
members  based  on  1983  production 
(13,832  divided  by  3,875  =  3.57).  Thus,  tho 
Board  has  proposed  that  the  number  of 
Board  members  for  Region  2  be 
increased  from  four  to  five  and  that  the 
number  of  Board  members  for  Region  5 
be  decreased  from  four  to  three  so  that 
the  Board  will  best  reflect  the 
geographic  distribution  of  milk 
production  volume  throughout  the 
United  States. 

List  of  Subjects  in  7  CFR  Part  1150 

Milk.  Dairy  products.  Promotion, 
Research. 

PART  1150— [AMENDED] 

The  authority  citation  for  7  CFR  Pari 
1150  continues  to  read  as  follows: 
Authority:  Pub.  L.  98-180.  97  Slat.  1128. 

The  proposed  amendment,  as  set  forth 
below,  has  not  received  the  approval  of 
the  Secretary  of  Agriculture. 

Proposed  by  the  National  Dairy 
Promotion  and  Research  Board 

Revise  §  1150.131  (a)(2)  and  (5)  to  read 
as  follows 

§  11 50.1 3 1    Establishment  and 
membership. 

(a)*     *     * 

(2)  Five  members  from  region  number 
two  comprised  of  the  following  State: 
California. 

(5)  Three  members  from  region 
number  five  comprised  of  the  following 
States:  Minnesota.  North  Dakota  and 
South  Dakota. 
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Signed  at  Washington,  DC,  on:  November 
23, 1988. 

|.  Patrick  Boyle, 

Administrator. 

(FR  Doc.  88-27434  Filed  11-28-68;  8:45  am] 

BILUNQ  CODE  341(M»-M 

Rural  Electrification  Administration 

7  CFR  Part  1770 

Revision  and  Codification  of  REA's 
Accounting  System  Requirements  for 
Telephone  Borrowers  of  the  Rural 
Electrification  Administration 

AGENCY:  Rural  Electrification 
Administration  (REA);  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  proposes  to  amend  7 
CFR  Chapter  XVII.  REA  Regulations,  by 
adding  a  new  part.  Part  1770. 
Accounting,  consisting  of  Subpart  A. 
Accounting  System  Requirements. 
Current  REA  policy  on  this  subject 
is  set  forth  in  REA  Bulletin 
461-1,  Accounting  System 
Requirements  for  Telephone  Borrowers 
of  the  Rural  Electrification 
Administration.  As  part  of  REA's 
continuing  effort  to  codify  its  policies 
and  procedures,  this  new  part  and 
subpart  are  being  proposed.  In  addition 
to  codifying  its  policies  and  procedures, 
revisions  are  being  proposed  to  the 
existing  system  that  will  coincide  with 
the  revision  of  the  Federal 
Communications  Commission  Uniform 
System  of  Accounts  for 
Telecommunications  Companies  as  set 
forth  in  Part  32  of  the  Commission's 
Rules  and  Regulations.  Once  the 
proposed  rule  is  published  final.  REA 
Bulletin  461-1  will  be  rescinded. 
DATE:  Public  comments  must  be  received 
by  REA  no  later  than  January  30. 1989. 
ADDRESS:  Submit  written  comments  to 
Mr.  William  E.  Davis.  Director,  Borrower 
Accounting  Division.  Rural 
Electrification  Administration,  Room 
2231,  South  Building,  U.S.  Department  of 
Agriculture.  Washington,  DC.  20250.  All 
written  submissions  made  pursuant  to 
this  action  will  be  made  available  for 
public  inspection  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  E.  Davis.  Director.  Borrower 
Accounting  Division,  at  the  above 
address,  telephone  number  (202)  382- 
9450.  The  Draft  Impact  analysis 
describing  the  options  considered  in 
developing  and  implementing  the 
proposal  is  available  upon  request  from 
the  above  office. 
SUPPLEMENTARY  INFORMATION:  REA 


proposes  to  amend  7  CFR  Chapter  XVII. 
REA  Regulations,  by  adding  a  new  part. 
Part  1770,  Accounting,  consisting  of 
Subpart  A.  Accoimting  System 
Requirements.  This  proposed  action  has 
been  reviewed  in  accordance  with 
Executive  Order  12291.  Federal 
Regulation.  The  action  will  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets  and.  therefore,  has  been 
determined  to  be  "not  major".  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act.  REA  has 
concluded  that  promulgation  of  this  rule 
would  not  represent  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  432  et  seq.  1976)  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
regulation  contains  no  information  or 
record  keeping  requirement  which 
requires  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507  et 
seq.).  The  program  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  that  is 
impacted  is  10.851 — Rural  Telephone 
Loans  and  Loan  Guarantees.  For 
reasons  set  forth  in  the  Final  Rule 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V.  (50  FR  47035.  November  14, 
1985)  this  program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Background 

In  order  to  facilitate  the  effective  and 
economically  operation  of  a  business 
enterprise,  adequate  and  reliable 
financial  records  must  be  maintained. 
Accounting  records  must  provide  a  clear 
and  accurate  picture  of  the  enterprise's 
current  economic  condition  from  which 
management  can  make  informed 
decisions  in  charting  the  company's 
future.  A  telecommunications  carrier, 
because  of  the  rate  regulated 
environment  in  which  it  operates, 
possesses  an  even  greater  need  for 
financial  information  that  is  accurate, 
complete,  and  comparable  with  that 
generated  by  other  carriers.  For  this 
reason,  the  Federal  Communications 
Commission  (FCC)  prescribes  a  Uniform 


System  of  Accounts  for  the 
telecommunications  industry. 

REA.  in  representing  the  federal 
goverrunent  as  mortgagee  and  in 
furthering  the  objectives  of  the  Rural 
Electrification  Act.  has  a  special 
concern  that  adequate  records  are 
maintained.  Due  to  the  cooperative 
organization  of  many  of  our  borrowers 
and  the  provisions  included  in  REA's 
mortgage  agreements  and  lien 
accommodations.  REA  has  augmented 
the  FCC  Uniform  System  of  Accounts 
with  supplementary  accounts  that  will 
provide  the  financial  information 
necessary  to  operate  a  rural 
telecommunications  enterprise. 

The  current  system  prescribed  in  Parts 

31  and  33  of  the  FCC  Rules  and 
Regulations  were  developed  at  a  time 
when  a  rigid  institutionalized  regulatory 
environment  was  expected  to  continue 
indefinitely.  With  the  introduction  of 
competition  and  a  variety  of  new 
products  and  services  in  the  last  decade, 
the  existing  systems  of  accounts  became 
inadequate  to  handle  the  needs  of  the 
telecommunications  carrier.  As  a  result, 
the  FCC  has  adopted  a  revised  Uniform 
System  of  Accounts  as  set  forth  in  Part 

32  of  their  Rules  and  Regulations. 
Effective  January  1. 1988.  Part  32  shall 
be  implemented  in  its  entirety  and  the 
current  systems  rescinded. 

This  evolution  has  also  necessitated  a 
change  in  the  accounting  requirements 
and  supplemental  accounts  prescribed 
by  REA.  The  provisions  and 
requirements  detailed  in  Part  1770. 
Subpart  A.  coincide  with  Part  32  and,  if 
adopted,  are  to  become  effective  with  its 
implementation  on  January  1, 1988. 

List  of  Subjects  in  7  CFR  Part  1770 

Accounting. 

In  view  of  the  above,  REA  hereby 
proposes  to  add  a  new  part.  Part  1770, 
Accounting,  consisting  of  Subpart  A, 
Accounting  System  Requirements,  to  7 
CFR  Chapter  XVII  to  read  as  follows: 

PART  1770-ACCOUNTINQ 

Subpart  A— Accounting  System 
Requirements 

Sec. 

1770.10  General. 

1770.11  Accounting  system  requirements. 

1770.12  Supplementary  accounts. 

1770.13  Accounting  requirements. 

1770.14  Continuing  property  records. 

1770.15  Supplementary  accounts  required  of 
all  twrrowers. 

1770.16  Supplementary  accounts  required  of 
nonproflt  organizations. 

Authority:  7  U.S.C.  901  et  seq. 


47960 
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Subpart  A— Accounting  System 
Requirements 

§  1770.10    General. 

This  subpart  implements  provisions  of 
the  standard  REA  loan  documents  with 
respect  to  the  accounting  system  to  be 
maintained  by  telecommunications 
borrowers  of  the  Rural  Electrification 
Administration. 

§  1 770. 1 1    Accounting  System 
Requirements. 

(a)  Each  REA  borrower  subject  to  the 
jurisdiction  of  the  Federal 
Communications  Commission  (FCC)  or  a 
State  regulatory  body  shall  maintain  its 
accounts  and  records  in  accordance 
with  the  rules  and  regulations 
prescribed  by  that  regulatory  body. 

(b)  Each  REA  borrower  not  subject  to 
regulatory  control  as  specified  in 

§  1770.11  (a)  shall  maintain  its  accounts 
and  records  in  accordance  with  the  FCC 
Uniform  System  of  Accounts  as  set  forth 
in  Part  32  of  the  Commission's  Rules  and 
Regulations. 

(1)  REA  borrowers  having  annual 
revenues  derived  from  regulated 
telecommunications  operations  of 
$100,000,000  or  more  shall  maintain  the 
accounts  prescribed  in  Part  32  for  Class 
A  companies. 

(2)  RJEA  borrowers  having  annual 
revenues  derived  from  regulated 
telecommunications  operations  of  less 
than  $100,000,000  shall  maintain  the 
accounts  prescribed  in  Part  32  for  Class 
B  companies. 


(3]  REA  borrowers  maintaining  the 
accounts  prescribed  for  Class  B 
companies  may  adopt  the  Class  A 
accounts  if  they  desire  more  detailed 
and  sophisticated  accounting  records. 

§  1770.12    Supplementary  Accounts. 

(a)  All  borrowers  shall  maintain  the 
supplementary  accounts  set  forth  in 

1 1770.15.  These  accounts  conform  in 
number  and  title  with  accounts 
prescribed  in  the  FCC  Uniform  System 
of  Accounts.  In  those  instances  where  a 
State  regulatory  body  having 
jurisdiction  over  an  REA  borrower  has 
prescribed  a  system  of  accounts 
differing  from  that  of  the  FCC.  the 
account  titles  prescribed  by  REA  in 
§  1770.15  shall  remain  unchanged.  The 
supplementary  account  numbers  shall 
be  changed  to  conform  with  the  State's 
accounting  system. 

(b)  Cooperative  or  other  nonprofit 
borrowers  shall  maintain  the 
supplementary  accounts  set  forth  in 
§  1770.16. 

§  1770.13    Accounting  Requirements. 

(a)  Each  borrower  shall  maintain  its 
books  of  accounts  on  the  accrual  basis 
of  accounting.  All  transactions  shall  be 
recorded  in  the  period  incurred  and 
reconciled  monthly.  The  books  of 
accounts  shall  be  closed  at  the  end  of 
each  fiscal  year  and  financial 
statements  shall  be  prepared  for  the 
period. 

(b)  All  books  of  accounts,  records, 
and  memoranda  shall  be  maintained  in 


such  a  manner  as  to  fully  support  the 
journal  entries  to  which  they  relate.  The 
books  and  records  referred  to  herein 
shall  also  include  accounting  records  of 
a  nontechnical  nature  such  as  minute 
books,  stock,  and  membership  records, 
reports,  correspondence,  and 
memoranda. 

(c)  Interpretations  of  Federal  or  State 
requirements  shall  be  referred  to  the 
applicable  commission  having 
jurisdiction  over  the  borrower. 

(d)  Interpretations  of  REA  accounting 
requirements  shall  be  referred  to  the 
appropriate  Telephone  Area  office  of 
REA. 

§  1770.14    Continuing  Property  Records. 

Each  borrower  shall  maintain 
continuing  property  records  which  detail 
the  date  of  placement,  location, 
description  of  property,  and  the  original 
cost  of  the  property  record  units.  The 
continuing  property  record  and  other 
underlying  records  of  construction  costs 
shall  be  maintained  so  that  upon 
retirement  of  one  or  more  retirement 
units  or  of  minor  items  without 
replacement  when  not  included  in  the 
costs  of  retirement  units,  the  actual  cost 
of  the  plant  retired  can  be  determined. 

§  1770.15    Supplementary  Accounts 
Required  of  all  Borrowers. 

Accounts  prescribed  in  the 
Stockholders'  Equity  and  Patronage 
Capital  section  shall  be  maintained  by 
stock  companies  and  cooperative  as 
necessary. 


Class  of  Company  (Account  Numt>er) 


Class  o4  Company  (Account  Number) 

Armunt  Title 

A 

B 

1              Currant  Assets 

1130.1 

1120.11 

Cash— Geneial  Fund. 

1130.2 

1120.12 

Cast>— Constnjction  Fund  TniStee. 

1130.3 

1120.13 

Cash— Transfer  of  Funds. 

1120.21 

Special  Cash  Deposits. 

1150.1 

1120.31 

Potty  Cash  Fund. 

11502 

1120.32 

Change  Fund. 

Supplies 

1220.1 

1220.1 

Materials  and  Supplies. 

1220.2 

^"23/^3. 

Property  Held  for  Sale  or  Lease. 

1220  3 

1220.3 

Exempt  Materials— Cleanng. 

Prepayments 

1280  1 

Prepaid  Rents. 

1280.2 

Prepaid  Taxes. 

1280.3 

Prepaid  Insurance.                                        ' 

12804 

Prepaid  Directory  Expenses. 

12805 

Other  Prepayments. 

Investments 

1402.1 

1402.1 

Investments  in  Nonaffiliated  Companies— Class  B  RTB  Stock. 

1402.11 

1402.11 

Investments  in  ftonatfiliated  Companies— Oass  B  RTB  Stock— Cr. 

1402.2 

1402.2 

Investments  in  Nonaffiliated  Con^Mnies-Class  C  RTB  Stock. 

1402.3 

1402.3 

Other  Investments  in  Nonaffiliated  Companies. 

Property,  Plant  and  Equpment 

2001.1 

2001.1 

Telecommunications  Plant  in  Service— Classified. 

2002.2 

2001.2 

Telecommunications  Plant  in  Service— Undassified. 

2003.1 

2003.1 

Telecommun4cations  Plant  Under  Construction— Short  Term— Contract 

2003.2 

2003.2 

Telecommunications  Plant  Under  Con8tnjctior>— Short  Term— Force  Account. 

2003.3 

2003.3 

Telecommunications  Plant  Under  Constnxjtion— Short  Term— Work  Orders. 

2004.1 

2004.1 

Telecommunications  Rant  Under  Constructton— Long  Term— Corrtract 

2004.2 

2004.2 

Telecommunications  Plant  Under  Constnjction— Long  Term— Force  Account 

2004.3 

2004.3 

Telecommunications  Plant  Under  Constructic 

)n— Long  Term— Work  Orders. 

3100X 

4010.11 

4010.21 

4010.22 

4010.23 

4010.24 

4010.25 

4070.1 

4070.2 

4080.1 

4060.2 

4080.3 

4080.4 

4080.5 

4120.1 

4120.2 

4120.3 

4210.11 
4210.12 
4210.13 
4210.14 
4210.15 
4210.16 
4210.17 
421018 
4210.19 
4210.20 
4210.21 
4210.22 
4210.23 
421024 

4540.11 

4540  12 

4540.13 

4540.21 

4540.22 

4540,23 

454031 

4540  32 

4540.33 

454041 

45501 

4550.2 

45503 

45504 

4550.5 

4S50.6 


7240.1 
7240.2 


B 


2210.11 
2210.21 
2210.31 
2210.32 
2210.33 
2230.11 
2230.12 
2230.21 

3100X 

4010.11 

4010.21 

4010.22 

4010.23 

4010.24 

4010.25 

4070.1 

4070.2 

4080.1 

4060.2 

4080.3 

4060.4 

4080.5 

4120.1 

4120.2 

4120.3 

4210.11 
4210.12 
4210.13 
4210.14 
4210.15 
4210.16 
4210.17 
4210.18 
4210.19 
4210.20 
4210.21 
4210.22 
4210.23 
4210.24 

4540.11 

4540.12 

4540.13 

4540.21 

4540.22 

4540.23 

4540.31 

4540.32 

4540.33 

4540.41 

4550.1 

4550.2 

4550.3 

4550.4 

4550.5 

4550.6 

6210.11 
6210.21 
6210.31 
6230.11 
6230.ei 

6560.1 
6S60.2 

7200  1 

7200.2 

7200.3 

7200.41 

7200.42 

7200.5 

73002 
7300.4 
7300.6 


Account  Title 


Telecomirtunicationa  Plant  in  Service 
Central  Office  Switchirig — Anak>g. 
Central  Office  Switcfiir>g— Digitai. 

Central  Office  Switching— Electro-l^ectianicat—Step-by-Step. 
Central  Office  Switching — Electro-Mechanical — Crossbar. 
Central  Office  Switching — Elecfro  Mechanical — Other. 

Central  Office  Trarwmiasion— Radio  Systems — Sateiiite  and  Earth  Station  Facilities. 
Central  Otfk»  Transmission — Radio  Systems — Ottier. 
Central  Office  Transmission — Circuit  Equipment 

Depreciation  and  Antortiatioo 
Retirement  Work  in  Progress 

Current  Uabitbes 
Accounts  Payable  to  Affiliated  Companies. 
Accounts  PayaWe  to  NonaffMiatBd  Companies. 
Accounts  Payable— Emptoyees'  Income  Tax  Witttheki. 
Accounts  Payable— fICA  Taxes  WHhhetd. 
Accourtis  Payable — Federal  Excise  Taxes. 
Accounts  Payable — Payrol. 
Irtcome  Taxes  Accrued— Federal. 
Income  Taxes  Accrued — State  and  Local. 
Other  Taxes  Accrued — Property. 
Oltier  Taxes  Accrued — Empkyyer's  Portion — PICA. 
Other  Taxes  Accrued— Federal  Unemployment 
Other  Taxes  Accrued — State  Unempkjyment 
Other  Taxes  Accrued — Miscettarteous. 
Unmatured  Interest  Accrued— REA  Notes. 
Unmatured  Interest  Accrued — Telephone  Bank  Notes. 
Other  Accrued  Liabilities. 

Lonff-Terrn  Debt 
Funded  Deljt— Other. 
REA  Notes. 

Telephone  Bank  Notes. 
Federal  Rnancing  Bank  Notes. 
Bank  for  Cooperatives  Notes. 
Rural  Telephorte  FinarwM  Cooperative  Notes. 
REA  Notes — Deferred  Interest 
REA  Notes— Advance  Payments,  Dr. 
Funded  Debt — Ottier — Unadvanced,  Dr. 
REA  Notes — Unadvarx:ed.  Dr. 
Telephone  Bank  Notes — Unadvar)ced.  Dr. 
Federal  Financing  Bank  Notes— Unadvanced,  Dr. 
Bank  for  Cooperatives  Notes — Unadvanced.  Dr. 
Rural  Telephone  Finance  Cooperative  Notes — Unadvanced.  Dr. 

Stockholder's  Equity  and  Patronage  Capital 
Capital  Stock  Sutncrlbed. 
Memt>erstiips  Sutiscribed  but  Unissued. 
Members'  Equity  Certificates  Subscntied  txjt  Unissued. 
Memberships  Issued. 
Memt)ers'  Equity  CertiTicates  Issued. 
Members'  Equity— Other. 
Installments  Paid  on  Capital  Stock. 
Installments  Paid  on  Memberships  Sut>scrit)ed. 
Installments  Paid  on  Equity  Certificates  Sut)scrit)ed. 
Other  Capital. 
Operating  Margins. 
Norxjperating  Margins. 
Ottier  Margins. 

Patronage  Capital  Assignable. 
Patron's  Capital  Credits  Assigned. 
Gain  on  the  Retirement  of  Capital  Credits. 

Plant  SpeaTic  Operations  Expense 
Anakig  Electronic  Expense. 
Digital  Electronic  Expense. 
Electro-Mecfianlcal  Expense. 
Radk)  Systems  Expense. 
Circuit  Equipment  Expense. 

Plant  Nonspecific  Operations  Expense 
Depreciation  Expense. 
Amortization  Expense. 

Operating  Taxes 
Operating  Investment  Tax  Credits — Net 
Operating  Federal  income  Taxes. 
Operating  State  and  Local  Income  Taxes. 
Operating  Taxes — Property. 
Operating  Taxes — Miscellaneous. 
Provision  for  Deferred  Operating  Income  Taxes — Net. 

Nonoperating  IrKome  artd  Expense 
Interest  tncofre. 

Anowarx:e  for  Funds  Used  During  Construction. 
Ottier  Nonoperating  Income  and  Expense 
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Qass  of  Company  (Account  Number) 


B 


1130.1 


1130.2 


1130.3 


7400.1 
7400.2 
7400.3 
7400.4 
7400.5 

7600.1 
7600.2 
7600.3 
7600.4 
1120.11 


1120.12 


1120.13 


1120.21 


1150.1 

1150.2 
1220.1 


1120.31 

1120.32 
1220.1 


1220.2 
1220.3 


1220.2 
1220.3 


1260.1 


Account  Title 


Nonoperating  Taxes 
Nonoperating  Investment  Tax  Credits — Net 
Nonoperating  Federal  Income  Taxes. 
Nonoperating  State  and  Local  Income  Taxes. 
Nonoperating  Other  Taxes. 
Provision  for  Deferred  Norxjperating  Income  Taxes — Net 

Extraorttnary  Items 

Extraordinary  Income  Credits. 

Extraordinary  Income  Charges.  «  »-. 

Current  Income  Tax  Effect  of  Extraordinary  Items— Net.  ' 

Provision  for  Deferred  Income  Tax  Effect  of  Extraordinary  Items— Net 

Cash— General  Fund:  This  account  shall  include  all  unrestricted  funds  derived  from  revenues  and  other  sources  wrtiich  are 
on  deposit  in  banks  or  other  financial  institutions  and  available  on  demand.  It  shall  also  include  funds  in  transit  to  the 
depository  for  which  customers  and  agents  have  received  credit  on  their  accounts.  Separate  subaccounts  should  be 
maintained  for  each  bank  account  in  vvfiich  general  fund  cash  is  deposited. 
Cash— Construction  Fund  Trustee:  This  account  shall  include  all  toan  funds  received  from  REA,  the  Rural  Telephone  Bank, 
the  Federal  Financing  Bank,  and  all  non-loan  funds  supplied  by  the  borrower  under  the  terms  of  the  kjan  contract  or 
otherwise  required  by  REA.  The  offsetting  credit  for  funds  received  from  REA  shall  be  to  Account  4210.20.  REA  Notes— 
Unadvanced,  Dr.;  funds  received  from  the  Rural  Telephone  Bank,  to  Account  4210.21.  Telephone  Bank  Notes— 
Unadvanced.  Dr.;  funds  received  from  the  Federal  Financing  Bank,  to  Account  4210.22,  Federal  Financing  Bank  Notes— 
Unadvanced.  Dr.;  funds  received  from  the  Bank  for  Cooperative,  to  Account  4210.23.  Bank  for  Cooperatives  Notes— 
Unadvanced.  Dr.;  and  funds  received  from  the  Rural  Telephone  Finance  Cooperative,  to  Account  4210.24,  Rural 
Telephone  Finance  Cooperative  Notes— Unadvanced.  Dr 
Cash— Transfer  of  Funds:  This  account  shall  include  all  transfers  of  funds  from  one  bank  account  to  another.  This  account 
shall  be  charged  wiih  the  amount  of  a  check  drawn  for  the  transfer,  and  credited  when  the  amount  transfened  is  entered 
into  the  Cash  Receipts  Book. 
Special  Cash  Deposits:  This  account  shall  include  all  cash  on  special  deposit,  other  than  in  sinking  and  other  special  funds 
provided  for  elsewhere,  to  pay  dividends,  interest  and  other  debts,  i«rhen  such  payments  are  due  one  year  or  less  from 
the  date  of  deposit  the  amount  of  cash  deposited  to  insure  the  performance  of  contracts  to  be  performed  within  one 
year  from  the  date  of  the  deposit  and  other  cash  deposits  of  a  special  nature  not  provided  for  elsewhere  This  account 
shall  include  the  amount  of  cash  deposited  with  tnjstees  to  be  held  until  mortgaged  property  soW.  destroyed,  or 
othenwise  disposed  of  is  replaced,  and  also  cash  realized  from  the  sale  of  the  company's  securities  and  deposited  with 
tnjstees  to  be  held  until  invested  in  physical  property  of  the  company  or  for  disbursement  when  the  purposes  for  whk;h 
the  securities  were  sold  are  accomplished. 
Petty  Cash  Fund:  This  account  shall  include  funds  in  ttie  custody  of  employees  or  agents  for  making  minor  disbursements. 
The  fund  shall  be  operated  on  an  inprest  basis.  Expenditures  shall  be  supported  by  receipts,  and  reimbursements  to  the 
fund  shall  be  for  the  exact  amount  of  such  expenditures  and  shall  be  charged  to  the  various  accounts  to  whH:h  the 
expenditures  are  allocable  At  all  times,  the  total  of  the  cash  on  hand  and  the  unreimbursed  expenditures  shall  equal  the 
amount  of  the  fund. 
Change  Fund:  This  account  shall  include  funds  in  the  custody  of  employees  or  agents  for  making  change.  Records  shall  be 

kept  of  the  amount  held  by  each  person.  Disbursements  shall  not  be  made  from  tfie  fund. 
Materials  and  Supplies'  This  account  shall  include  the  cost  of  materials  and  supplies  held  in  stock  including  plant  supplies, 
motor  vehicles  supplies,  tools,  fuel,  other  supplies  and  material  and  articles  of  the  company  in  process  of  manufacture 
for  supply  stock. 
Transportation  charges  and  sales  and  use  taxes,  as  far  as  practicable,  shall  bo  included  as  a  part  of  the  cost  of  the 
particular  matenal  to  which  they  relate.  Transportation  and  sales  and  use  taxes  which  are  not  included  as  part  of  the  cost 
of  particular  matenal  shall  be  equitably  apportioned  among  the  accounts  to  which  material  is  charged. 
As  far  as  practicable,  cash  and  other  discounts  on  material  shall  be  deducted  in  determining  cost  of  the  particular  material 
to  which  ttiey  relate  or  credited  to  the  account  to  which  the  material  is  charged.  Wheri  such  deduction  is  not  practicable, 
discounts  shall  be  equitably  apportioned  among  the  accounts  to  whk;h  matenal  is  charged. 
Matenal  recovered  in  connection  with  construction,  maintenance  or  retirement  of  p'operty  shall  be  charged  to  this  account 
as  follows: 
Reusable  items  that,  when  installed  or  in  service,  were  retirement  units  shall  be  included  in  this  account  at  the  original 

cost. 
Reusable  minor  items  that,  when  installed  or  in  service,  were  not  retirement  units  shall  be  included  in  this  account  at 

cunent  prices  new. 
The  cost  of  repairing  reusable  material  shall  be  charged  io  the  appropriate  Plant  Specific  Operations  Expense 

sccounts. 
Saap  and  nonusable  material  included  in  this  account  shall  be  earned  at  the  estimated  amount  which  will  be  received 
therefor.  The  difference  between  the  amounts  realized  for  scrap  and  nonusable  material  sold,  and  the  amounts  at 
which  it  IS  carried  in  this  account  shall  be  adjusted  in  the  accounts  credited  when  the  material  was  taken  up  in  this 
account. 
Interest  paid  on  matenal  bills,  the  payments  of  which  are  delayed,  shall  be  charged  to  Account  7540.  Other  Interest 

Deductions. 
Inventories  of  materials  and  supplies  shall  be  taken  during  each  calendar  year  and  the  adjustments  to  this  account  shall  be 

charged  or  credited  to  Account  6512.  Provisioning  Expense. 
Property  Held  for  Sale  or  Lease*:  This  account  shall  include  the  cost  of  all  items  purchased  for  resale  or  lease.  The  cost 
shall  include  applcable  transportation  charges,  sales  and  use  taxes,  and  cash  and  other  purchase  discounts.  Inventory 
shortages  and  overages  shall  be  charged  and  credited,  respectively  to  Account  7991.  Other  Nonregulated  Revenues. 
Exempt  lulatenals-Cleanng:  This  account  shall  include  the  cost  of  materials  and  supplies  designated  as  exempt  matenal  on 
the  carrier's  "Exempt  Material  List".  Charges  to  this  account  shall  be  cleared  monthly  to  the  primary  plant  and 
maintenance  accounts  in  accordance  with  percentages  developed  by  the  individual  earners. 
When  there  is  a  substantial  amount  of  exempt  material  on  hand  at  the  end  of  the  year,  substantial  enough  to  distort  net 
income  or  margins,  a  physcial  inventory  may  be  taken.  The  cost  of  the  inventory  on  hand  shall  be  debited  to  this  account 
and  credited  to  the  appropriate  primary  plant  and  maintenance  accounts  on  a  pro-rata  basis  related  to  tfie  original 
Charges  to  these  accounts.  This  entry  stiall  t>e  reversed  at  ttie  first  of  the  year 
Prepaid  Rents:  This  account  shall  include  the  amount  of  rents  paid  m  advance  of  the  period  iri  which  it  is  chareable  to 
income,  expect  amounts  cfiargeable  to  tfie  telecommunications  plant  under  construction  and  minor  amounts  which  may 
be  charged  directly  to  the  final  accounts.  As  the  term  expires  for  which  the  rents  are  paid,  this  account  shall  be  credited 
monthly  and  the  appropnate  account  cttarged. 


Class  of  Company  (Account  Number) 


1402.1 

1402  11 

I 
1402.11 

I 
•J4022 

14023 

2001.1 
2001  i 

I 
2003.1 

I 
2003.2 

2003.3 


B 


tzaoz 

12S0.3 

128a4 

1260.5 
1402.1 

1402.11 

1402.11 

1402.2 
14023 

2001.1 
2001.2 

20031 
2003.2 

2003.3 


2004.1 


2004.2 


J8AJlAV>i     '00 


T"^" 


2004  1 


2004.2 


Account  Title 


Prepaid  Taxes:  This  accoonl  Shan  induds  »»  bataixse  ol  fli  tww  paid  in  advance  of  the  porxxJ  m  iwhich  they  are 
chargaable  to  incorrte,  except  amourMs  chatgeable  to  tetocommunicaitons  pJant  under  construction  and  minor  anxjunts 
which  nrwy  be  chwged  dlracHy  to  •*  final  accounte.  As  the  temn  expires  lor  which  the  taxes  are  paid,  this  account  sr.ait 
ba  cradHed  monirily  and  (he  approprialB  account  charged. 

PrepmJ  Insurance:  This  accourM  shaH  incfude  Ihe  amount  of  irwuranoe  premiums  paid  m  advance  ct  the  penod  m  which 
Vwy  wa  chargeabte  to  inoome.  axcapt  premiums  chargeable  to  tefecommumcations  plant  under  construction  and  mnor 
amounts  wtwch  may  be  charged  dirvcHy  to  »*  final  accounts.  As  the  term  expires  for  wtw;h  the  premiums  are  paid,  this 
account  shall  be  credfted  monthly  and  the  awjtopriatad  account  a^arged. 

Phepmd  Directory  Expanses:  This  account  shal  include  the  coat  of  prapanng,  prwiting,  binding,  and  delivering  directones 
artd  me  costs  of  eolicilino  aJwilisamonts  for  diiectohes.  except  nwior  amour«s  wNch  may  be  charged  directly  to 
Aocounl  6622,  Number  Services.  AmounH  in  thn  account  ahal  be  cleared  to  Account  6622  by  monthJy  charges 
representing  ttwt  portion  of  the  wpenses  applicable  to  each  month. 

Other  Prepayments:  This  account  shall  inctude  prepayments,  other  than  those  ifKludable  in  Accounts  1280  1  through 
1280.4  except  minor  arrwunts  which  may  be  cfiarged  direclly  to  the  final  accounts  As  the  term  expires  for  which  the 
payments  apply,  this  account  shall  be  credited  monthly  and  the  appropnate  account  charged. 

Investments  in  Nonafmated  Companies— Oasa  B  RTB  Stock:  Th«  account  shall  include  the  par  value  of  the  required 
purchase  of  Class  B  Rural  Telephone  Bank  Stock  and  the  par  value  of  the  CUbs  B  Rural  Telephone  Bank  stock  received 
as  a  patronage  refund.  Th«  account  shall  be  debrtod  at  the  time  me  refund  «  received  and  Account  1402  11. 
Investments  in  Nonaffiheted  Companies— Class  B  RTB  Slock— O,  cred«ed. 

This  account  shall  be  credited  an  Account  1402.1 1  debited  when  the  patronage  refund  is  redeemed. 

Investment  in  NormffHiated  Companies— Class  B  RTB  Stock— Cr  TTws  account  shall  include  the  par  value  of  Class  B  Rural 
Telephone  Bank  stock  received  as  a  patronage  refund.  This  account  shall  be  debited  at  the  time  me  refund  a  received 
and  Account  1402.11.  hivestiiwiits  in  Nonatfihafed  Companies    Class  B  RTB  Stock— Cr.  credited. 

TTw  account  shall  be  debited  and  Account  1402  1  credited  when  the  patronage  i«fund  is  redeemed. 

Investments  in  Nonaffiliated  Conv>snies— Class  B  RTB  Stock  B  RTB  Slock— Cr  This  account  shall  include  the  par  value  ol 
the  Class  B  Rural  Telephone  Bar*  stock  received  as  a  patronage  refund.  Thia  account  shall  be  credited  at  the  time  the 
refund  is  received  and  Account   1402.1,   Investments  In  Nonaffiliated  Companies— Class   B   RTB   Stock,   debited 

This  account  shall  be  debited  and  Account  1402.1  credited  when  the  patronage  refund  «  redeemed. 

Investments  in  Nonaffiliated  Companies— Oass  C  RTB  Stock:  Tfiis  account  shall  include  the  par  value  of  the  company's 
investment  in  Class  C  Rural  Telephone  Bank  Stock.  Cash  dividends  on  Class  C  stock  Shan  be  recorded  m  Account  7310. 
Dividend  Income,  wfien  declared. 

Other  Investments  in  Nonaffiliated  Convenes:  This  account  shall  include  the  acquisition  cost  of  the  company's  investment 
in  securities  issued  by  norvaffiliated  companies,  other  than  securities  held  in  special  funds  wtuch  shall  be  charged  to 
Account  1*06,  Sinking  Funds,  and  also  its  investment  advances  to  such  parties  and  special  deposits  of  cash  for  more 
than  one  year  from  tfte  date  of  deposit 

Declines  in  value  of  investments  shall  be  charged  to  Account  4540  41.  Other  Capital,  if  temporary  and  as  a  cunent  perod 
toss  if  permanent  Detail  records  shall  be  maintained  to  reflect  unrealized  tosses  tor  each  investment 

Telecommunications  Plant  in  Service— Classified-  This  account  shaU  include  the  ongtnal  cost  of  the  property  capitahzed  m 
Accounts  21 10  through  2690 

Teleconvnunications  Plant  in  Service— UnciassiCed:  This  account  shall  include  tt>e  original  cost  o<  telecommunications 
property  which  has  been  completed  and  placed  in  service  but  which  has  not  been  completed  and  placed  m  service  but 
wfiich  has  not  tieen  classified  pending  completkxi  of  final  inventones  of  construction,  final  cost  summaries,  etc.  The 
balwice  in  this  account  is  subject  to  depreciation  charges. 

Telecommunications  Plant  Under  Construction— Short  Term— Contract  This  account  shall  include  an  costs  incurred  »i  tf>e 
construction  of  telecommunications  plant  performed  under  contract  and  designed  to  be  completed  in  one  year  or  less 
Included  among  these  costs  ve  contractor  payments,  and  ctwrges  of  engineering,  superviston,  taxes,  msuance. 
transportation,  and  other  costs  incurred  in  contract  construction.  This  account  shall  be  n^nlained  such  that  the  varxxis 
items  of  cost  are  readily  identified. 

Telecommunicaions  Plant  Under  Constmctan— Short  Term-Force  Account  This  account  shall  include  an  costs  incured 
in  the  construction  of  telecommunications  plant  performed  by  the  borro«»ers'  own  emptoyees  and 

designed  to  be  con^ileted  in  one  year  or  less,  inckided  among  these  costs  are  charges  for  matenal.  labor,  engineering, 
supervision,  taxes,  insurance,  transportatioa  supply  eiqjense.  and  ottier  costs  incurred  m  the  corKtrudion  This  accotfit 
shall  be  maintained  so  that  the  vanous  itens  ol  cost  are  readily  identified  Specific  subaccounts  shouW  be  maintained  to 
distinguish  individual  projects. 

Telecommunications  Plant  Under  Constwction— Short  Term— Work  Orders:  This  account  shall  include  all  costs  mcun-ed  w 
the  constnjctkjn  ot  l«lecommunicatk)ns  pl*it  performed  under  a  work  order  system  or  a  !»»  extension  contract  and 
designed  to  be  completed  in  one  year  or  less.  This  type  ot  constrtiction  ger«rally  incudes  service  mstaMabons. 
subscriber  extenswns,  and  minor  plant  improvennents  after  the  completion  of  the  initial  system  Indijded  among  these 
costs  are  charges  tor  labor,  maten^  and  supplies,  transportatioa  payroll  taxes,  insurance,  supervision  and  other  coats 
incurred  in  the  construction.  SutMidiary  records  shall  be  maintained  to  reHect  the  cost  of  individual  lobs.  These  records 
shall  be  reconaled  periodiclly  with  the  general  ledger  control  account  Specific  subaccounts  should  be  maintaned  to 
accumulate  costs  Incurred  under  kne  extension  contracts. 
Telecommunications  Plant  Under  Construction— Long  Term — Contract  Tf»s  account  shall  include  all  costs  incurred  n  the 
construction  o<  telecommunications  plant  performed  under  contract  and  designed  to  be  completed  m  more  tfvan  one 
year.  Included  among  thsae  costs  are  contractor  payments,  and  charges  for  er>gineenng,  supennaon,  taxes,  insurance, 
transportation,  interest  during  construction,  and  other  costs  incurred  m  contract  construction  This  account  shall  be 
maintatned  such  that  the  venous  items  of  cost  are  readily  identified. 
Telecommunications  PlatU  Under  Constnictkxt—Long  Term— Force  Account  This  account  shall  mcUide  all  costs  mcurred  in 
the  coostnxaion  of  telecommunications  plant  peilormed  by  the  borromwrs'  own  employees  and  designed  to  be  compteted 
in  more  than  one  year.  Included  among  these  costs  are  charges  for  material,  labor,  engineenng,  supervision,  taxes 
irisurarx»,  transportation,  supply  expenses,  mtereet  dunng  construction,  arxl  olTier  costs  incurred  m  ttie  construction.  This 
account  shaU  be  maintained  such  that  the  vanous  Hems  of  cost  are  readily  identified.  Specific  subaccounts  should  be 
maintained  to  distinguish  individual  projects. 
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Class  of  Company  (Account  Number) 


2004.3 


3100x 

4010.11 

4010.21 

4010.22 

4010.23 

4010.24 
4010.25 

4070.1 


4080.1 

4080.1 

40802 

4080.2 

4060.3 

4080.3 

4080.4 

4080.4 

2004.3 


22*0.11 
2210.21 

2210.31 
2210.32 

2210.33 
2230.11 

2230.12 

2230.21 


31001 

401011 

4010.21 

4010.22 

4010.23 

4010.24 
4010.25 

4070.1 
4070.2 


Telecommunications  Plant  Under  Constwction—Long  Term—Worii  Orders:  This  account  shall  include  all  costs  incurred  in 
the  construction  of  telecommunications  plant  performed  under  a  mrorli  order  system  or  a  line  extension  contract  and 
designed  to  be  completed  in  more  ttuui  one  year.  Included  among  these  costs  are  charges  for  labor,  materials  and 
supplies,  transportation,  payroll  taxes,  insurance,  supervision,  interest  during  construction,  aixl  other  costs  incurred  in  ttie 
construction.  Subsidiary  records  shall  be  maintained  to  reflect  the  cost  of  individual  jobs.  These  records  shall  be 
reconciled  periodically  with  ttie  general  ledger  control  account.  Specific  subaccounts  should  be  maintained  to  accumulate 
costs  incured  under  Hne  extension  contracts. 

Centra/  Office  Switctvnff— Analog:  This  account  shall  IrKlude  ttie  orignal  cost  of  stored  program  control  analog  circuit- 
switching  and  associated  equipment  This  account  shall  also  include  tt>e  cost  of  remote  analog  electronic  circuit  switches. 

Central  Office  Switctiing— Digital:  ■  This  account  shall  include  tfie  original  cost  of  stored  progrtun  control  digital  switches 
and  ttieir  associated  equipment  Included  in  this  account  are  digital  switcfies  which  utilize  either  dedicated  or  non- 
dedicated  circuits.  This  account  shall  also  include  tfie  cost  of  remote  digital  electronic  switecfies. 

Central  Office  Switcfting— Electro-Mechanical— Step-tyStep:  •  This  account  shall  include  the  original  costs  of  step-by-step 
arxl  associated  circuit-switching  equipment 

Central  Office  Switctiing — Electro-Mechanical— Crossbar.  ■  This  account  shall  include  the  original  cost  of  crossbar  and 
associated  circuit  switching  equipment  Also  included  in  this  account  is  the  cost  of  electronic  translator  system  equipment 
used  in  switching. 

Central  Office  Swrtct)ing — Electro-Mechanical — Ott)er.  '  This  account  shall  include  the  original  cost  of  all  ottier  types  ol 
rK>n-electronic  circuit-switching  equipment  such  as  panel  systems  arxl  their  associated  circuit-switching  equiprrient 

Central  Office  Transmission — Radio  Systems — Satellite  and  Earth  Station  Facilities:  This  account  shall  irK:lude  ttie  original 
cost  of  an  ownership  interest  in  satellities  (including  land-side  spares),  other  spare  parts,  materials,  and  supplies.  It  shall 
include  launch  Insurance  and  other  satellite  launch  costs.  This  account  shall  also  include  the  original  cost  of  earth 
Stations  and  spare  parts,  materials,  and  supplies  therefor. 

Central  Office  Transmission — Radio  Systems — Other  Tfiis  account  shall  include  ttie  original  cost  of  radio  equipment  used 
to  provide  radio  communication  channels.  Radio  equipment  is  ttiat  equipment  which  is  used  for  ttie  generation, 
amplification,  propagation,  reception,  modulation,  and  deriiodulation  of  radio  waves  in  free  space  over  winch  communica- 
tions channels  can  be  provided.  This  account  stiall  also  include  the  associated  carrier  and  auxilliary  equipment 

Central  Office  Transmission — Circuit  Equipment  This  account  shall  include  ttie  original  cost  of  equipment  which  is  used  to 
reduce  ttie  number  of  physical  pairs  otherwise  required  to  serve  a  given  numt>er  of  subscritiers  by  utilizing  carrier 
systems,  concentration  stages  or  combinations  of  tioth.  It  shall  irxdude  equipment  that  provides  for  simultaneous  use  of  a 
numt>er  of  interoffice  channels  on  single  transmission  path.  This  account  shall  also  include  equipment  which  is  used  for 
ttie  amplification,  modulation,  regeneration,  circuit  patching,  balancing  or  control  or  signals  transmitted  over  interoffice 
communications  transmission  channels.  This  account  shall  include  equipment  which  utilizes  ttie  message  path  to  carry 
signaling  Information  or  which  utilizes  separate  channels  between  switching  offices  to  transmit  signaling  Information 
independent  of  tfie  subscribers'  communication  paths  or  transmission  cfiannels.  This  account  stiall  also  include  ttie 
onginal  cost  of  associated  material  used  in  the  construction  of  such  plant  Circuit  equipment  may  tie  located  in  central 
offices,  in  manholes,  on  poles,  in  cabinets  or  tiuts  or  at  other  locations. 

This  account  excludes  carrier  and  auxiliary  equipment  and  patch  tiay  which  are  recorded  in  Account  2230.12,  Central  Office 
Transmission — Radio  Systems — Other. 

Retirement  Woric  in  Progress:  This  account  shall  be  charged  with  ttie  onginal  cost  of  property  retired  from  the 
telecommunications  plant  accounts.  It  shall  also  be  charged  with  all  of  the  costs  incurred  in  removing  ttie  retired  plant 
from  service.  This  account  shall  be  credited  with  ttie  salvage  value  of  materials  recovered  in  ttie  retirement  of  the 
telecommunications  plant  At  such  time  as  ttie  retirement  work  order  is  complete,  ttie  net  irx»me/loss  resulting  ttierelrom 
stiall  tie  transferred  from  this  account  to  ttie  appropriate  primary  plant  depreciation  reserve  account 

Accounts  Payable  to  Affiliated  Companies:  This  account  shall  include  all  amounts  currently  due  to  affiliated  companies  for 
recumng  trade  obligations,  and  not  provided  for  in  ottier  accounts,  such  as  those  for  traffic  settiements,  material  and 
supplies,  repairs  to  telecommunications  plant,  matured  rents,  and  interest  payable  under  monthly  settlements  on  short- 
term  loans,  advances,  and  open  accounts. 

Accounts  Payable  to  Nonaffiliated  Companies:  This  account  stiall  include  all  amounts  currently  due  to  nonaffiliated 
companies  for  recurring  ti^de  obligations,  and  not  provided  for  in  ottier  accounts,  such  as  those  for  traffic  settlements, 
materials  and  supplies,  repairs  to  telecommunications  plant  matured  rents,  and  interest  payable  under  monthly 
settlements  on  stiort-term  loians,  advances,  and  open  accounts. 

Accounts  Payable— Employees'  Income  Tax  Withheld:  This  account  shall  irKlude  income  taxes  payable  that  have  been 
withheld  from  employees'  salaries. 

Accounts  Payable— PICA  Taxes  Withheld:  This  account  shall  include  FICA  taxes  payable  that  have  been  withheld  from 
employees'  salaries. 

Accounts  Payatyle — Federal  Excise  Taxes:  This  account  shall  irKlude  excise  taxes  payable. 

Accounts  Payable— Payroll:  This  account  shall  include  amounts  payal)le  to  ttie  company's  employees  in  ttie  form  of  salaries 
or  wages. 

Income  Taxes  Accrued— Federal:  For  Qass  A  companies,  this  account  shall  tie  credited  and  Accounts  7220,  7420,  and 
7630,  as  appropriate,  stiall  tie  detiited  for  ttie  amount  of  federal  income  taxes  accrued  dunng  the  current  operating 
period. 

For  Qass  B  companies,  this  account  shall  be  credited  and  Accounts  7200.2,  7400.2,  and  7600.3,  as  appropriate,  shall  be 
debited  for  ttie  amount  of  federal  income  taxes  accrued  during  the  current  operating  period. 

Income  Taxes  Accrued — State  and  Local:  For  Class  A  companies,  ttiis  account  stiall  be  credited  and  Accounts  7230,  7430, 
and  7630,  as  appropriate,  shall  be  detnted  for  ttie  amount  of  state  and  local  income  taxes  accrued  during  ttie  current 
operating  period. 

For  Oass  B  companies,  this  account  shall  be  credited  and  Accounts  7200.3,  7400.3.  and  7600.3,  as  appropriate,  shall  tie 
debited  for  the  amount  of  state  and  local  income  taxes  accrued  during  ttie  current  operating  period. 

Other  Taxes  Accrued— Property:  This  account  stiall  be  credited  and  Account  7240.1/7200.41,  Operating  Taxes— Property, 
shall  tie  debited  for  ttie  amount  of  property  taxes  accrued  during  ttie  current  operating  period. 

Ottter  Taxes  Accrued— Employer's  Portion— PICA:  This  account  stiaH  be  credited  and  the  appropriate  construction, 
depreciation,  or  expense  account  stiail  be  debited  for  ttie  employer's  portion  of  FICA  taxes  accrued  during  the  current 
operating  period. 

Other  Taxes  Accrued— Federal  Unemployment  Ttiis  account  shall  be  credited  and  ttie  appropriate  construction,  removal,  or 
expense  account  shall  be  debited  for  ttie  amount  of  federal  unemployment  taxes  accrued  during  ttie  current  operating 
period. 

Other  Taxes  Accrued— State  Unemployment  Ttiis  account  shall  be  credited  and  the  appropriate  construction,  removal,  or 
expense  account  stiall  be  debited  for  the  amount  of  state  unemployment  taxes  accrued  during  the  current  operating 
period 
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Account  Title 


Other  Taxes  Accrued— Miscellaneous:  This  account  shall  be  credited  and  Account  7240.2/7200.42,  Operating  Taxes- 
Miscellaneous.  Shan  be  debited  for  ttie  amount  of  all  ottier  taxes  accrued  during  ttie  current  operating  period  and  not 

provided  for  elsewtiere  such  as  a  gross  receipts  tax,  franchise  taxes,  and  capital  stock  taxes. 
Unmatured  Interest  Accrued — REA  Notes:  Ttiis  account  shall  include  ttie  interest  accrued  as  of  ttie  tialance  stieet  date  txjt 

not  payable  until  after  that  date  on  REA  mortgage  notes. 
Interest  expense  incurred  during  ttie  period  of  construction  of  tetecorrwnunications  plant  stiall  be  ctiarged  to  Account  2004. 

Telecommunications  Rant  Under  Construction — Long  Term,  and  credited  to  Account  7340/7300.4,  Allowance  for  Funds 

Used  During  Construction. 
Unmatured  Interest  Accrued— Teleptxxie  Bank  Notes:  This  account  stiall  include  ttie  interest  accrued  as  of  the  tiaiance 

sheet  date  but  not  payable  until  after  that  date  on  Rural  Telephone  Bank  mortgage  notes. 
Interest  expense  incurred  dunng  ttie  period  of  constiiiction  of  telecommunications  plant  stiaN  be  ctiarged  to  Account  2004. 

Telecommunications  Plant  Under  Construction-Long  Term,  and  credited  to  Account  7340/7300.4.  Alk>wance  for  Funos 

Used  During  Construction. 
Other  Accrued  Liabilities:  This  account  shall  include  ttie  amount  of  wages,  compensated  absences,  interest  on  indebted- 
ness of  ttie  company,  dividends  on  capital  stock,  and  rents  accrued  as  of  ttie  balance  stieet  dale  but  not  payatiie  until 

after  ttiat  date. 
Ttiis  account  shall  not  include  interest  secured  on  REA  or  Rural  Teleptione  Bank  debt 
Funded  Debt— Ottier  This  account  shall  include  the  total  face  amount  of  unmatured  debt  maturing  more  ttian  one  year 

from  ttie  date  of  issue,  issued  t>y  ttie  company  and  not  retired,  and  ttie  total  face  amount  of  SMinlar  unmatured  debt  of 

ottier  companies,  ttie  payment  of  wtiich  has  tieen  assumed  t>y  ttie  company,  including  funded  debt  the  maturity  of  which 

tias  tieen  extended  tiy  specific  agreement 
TtM  account  shall  not  irKlude  unmatured  REA,  Rural  Teleptione  Bank,  Federal  Financing  Bank,  Bank  for  Cooperatives,  or 

Rural  Telephone  Finance  Cooperative  debt 
REA  Notes:  Ttiis  account  stiall  inchjde  ttie  total  face  amount  of  unmatured  REA  mortgage  notes.  Account  4210.20.  REA 

^4otes-Unadvanced,  Dr.,  stiall  be  ctiarged  arxl  ttiis  account  credited  upon  execution  of  ttie  notes. 
If  principal  installments  are  not  paid  at  ttie  maturity  date,  the  amount  due  stiall  be  ti-ansferred  to  Account  4050.  Cunent 

Maturities-Long-Term  Debt 
Telephone  Bank  Notes:  This  account  shall  include  the  total  face  amount  of  unmatured  Rural  Teleptione  Bank  mortgage 

notes.  Account  4210.21,  Telephone  Bank  Notes-Unadvanced,  Dr.,  shall  be  charged  and  this  account  credited  upon 

execution  of  ttie  notes. 
If  principal  installments  are  not  paid  at  the  maturity  date,  the  amount  due  shall  be  ti-ansferred  to  Account  4050,  Current 

Maturities-Long-Term  Debt 
Federal  Financing  Bank  Notes:  This  account  shall  include  the  total  face  amount  of  unmatured  Federal  Fwianang  Bank 

mortgage  notes.  Account  4210.22,  Federal  Finanang  Bank  ^tote8-Unadvanced,  Or,  stiaH  be  ctiarged  and  this  account 

credited  upon  execution  of  ttie  notes. 
If  principal  installments  are  not  paid  at  the  maturity  date,  the  anwunt  due  shall  be  transfen-ed  to  Account  4050.  Current 

Maturities-Long-Term  Debt 
Bank  lor  Cooperatives  Notes:  This  account  shall  include  the  total  face  amount  of  unmatijred  Bank  for  Cooperatives 

mortgage  notes.  Account  4210.23,  Bank  for  Cooperatives  Notes-Unadvanced,  Dr.,  shall  be  charged  and  th«  account 

credited  upon  execution  of  the  notes. 
If  principal  installments  are  not  paid  at  the  maturity  date,  ttie  amount  due  shall  be  transferred  to  Account  4050.  Current 

Matijrities-Long-Term  Debt 
Rural  Telephone  Finance  Cooperative  Notes  This  account  shall  include  the  total  face  amount  of  unmatured  Rural 

Telephone  Fmiance  Cooperative  mortgage  notes.  Account  4210.24,  Rural  Telephone  Finance  Cooperative  Notes- 
Unadvanced,  Dr.  stiall  be  ctiarged  and  this  account  credited  upon  execution  of  ttie  notes. 
If  principal  installments  are  not  paid  at  the  maturity  date,  the  amount  due  shaH  be  transferred  to  Account  4050.  Current 

Maturities-Long-Term  Debt 
REA  f^tes— Deferred  Interest  This  account  shall  include  interest  accrued  on  REA  nxxtgage  notes.  Itie  payment  of  wtiich 

has  been  defeaed  m  accordance  with  the  terms  of  the  notes  or  extension  agreements.  Ttie  offsetting  ctiarge  shaH  be  to 

Account  7510,  Interest  on  Funded  Debt  for  Class  A  companies  and  Account  7500.  Interest  and  Related  Items,  for  Oass 

B  companies. 
II  interest  payments  are  not  made  at  the  due  date,  this  account  shall  be  debited  and  Account  4010.21,  Accounts  Payable 

to  Nonaffilitated  Companies,  credited  with  the  Amount  of  ttie  matured  interest. 
REA  Notes— Advance  Payments,  Dr.:  This  account  than  iodude  an  payments  on  REA  mortgage  notes  made  in  advance  of 

the  due  date  and  not  applied  to  a  specific  quarterty  payment  As  these  payments  are  applied  to  specific  notes,  this 

account  shall  be  credited  and  the  king-term  debt  and  interest  liability  accounts  debited. 
Funded  Debt— Other— Unadvanced.  Dr.:  This  account  shall  include  the  total  face  amount  of  notes  executed  to  others,  tor 

which  funds  have  not  been  received. 
This  account  shall  be  credited  and  Account  1130.1/1120.11.  Casti-General  Funds,  debited  when  funds  are  received  from 

REA  Notes— Unadvanced.  Or:  This  account  shall  include  the  total  face  amount  of  REA  mortgage  notes  for  which  funds 

have  not  tieen  received. 
This  account  shall  be  credited  and  Account  1130.2/1120.12.  CastvConstruction  Fund  Tnjstee.  debited  wtien  funds  are 

received  from  REA. 
Telephone  Bank  Notes— Unadvanced,  Dr.:  This  account  shall  include  the  total  face  amount  of  Rural  Telephone  mortgage 

notes  for  which  funds  tiave  not  tieen  received. 
Ttiis  account  shall  be  credited  and  Account  1130.2/  1120.12.  Cash— Constnjction  Fund  Tmstee.  debited  when  tunds  are 

received  from  ttie  Rural  Teleptione  Bank. 
Federal  Financing  Bank  Notes-Unadvanced.  Dr.:  This  account  shall  include  the  total  face  amount  of  Federal  Financing 

Bank  mortgage  notes  lor  wtiich  funds  have  not  been  received. 
This  account  shall  be  credited  and  Account  11.30.2/1120.12.  Cash— Construction  Fund  Tmstee.  debited  when  funds  are 

received. 
Bank  lor  Cooperatives  Notes-Unadvanced,  Dr.:  This  account  shall  include  the  total  face  amount  of  Bank  lor  Cooperatives 

mortgage  notes  for  wtiich  funds  have  not  tieen  received. 
This  account  shall  be  credited  and  Account  1130.2/1120.12,  Cash-Construction  Fund  Tmstee,  debited  when  funds  are 

received. 
Rural  Telephone  Finance  Cooperative  Notes— Unadvanced,  Dr.:  This  account  shall  include  the  total  face  amount  of  Rural 

Teleptione  Finance  Cooperative  mortgage  notes  for  mitiich  funds  tiave  not  tieen  received. 
This  account  shall  be  credited  and  Account  1130.2/1120.12.  Cash— Constnx;tion  Fund  Trustee,  debited  when  funds  are 

received. 
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Account  Title 


Capital  Stock  Subscribed:  This  account  shall  include  the  par  value  of  capital  stock  for  ««hich  legally  enforceable 

subscriptions  have  t>een  received  but  for  wtiich,  at  the  date  of  the  balance  sheet,  stock  certificates  have  not  been  issued. 
This  account  shall  be  detxted  and  Account  4510,  Capital  Stock,  credited  when  a  subscriber  has  paid  ttie  subscription  in  full 

arxl  stock  certificates  are  issued. 
Memborshf>s  Subscribed  but  Unissued:  This  account  shall  include  the  face  amount  of  memberships  subscribed  t)ut  not 

issued.  This  account  shall  be  credited  at  the  time  the  subscnption  is  received  and  Account  1350.2,  Subscriptions  to 

Memberships,  debited. 
This  account  shall  be  debited  and  Account  4540.21,  Memtjerihips  Issued,  credited  when  a  subscrit>er  has  psud  the 

sutjschption  in  full  and  ttie  memtiership  certificates  are  issued. 
Members'  Equity  Certificates  SubscrOjed  but  Unissued:  This  account  shall  include  the  face  amount  of  members'  equity 

certificates  subscribed  but  not  issued.  This  account  shall  \»  credited  at  ttie  time  ttie  subscription  is  received  and  Account 

1350.3,  Subscriptions  to  Members'  Equity  Certificates,  debited. 
This  account  shall  be  debited  and  Account  4540.22,  Members'  Equity  Certificates  Issued,  credited  when  a  subscrit>er  has 

paid  the  subscription  in  full  and  ttie  certificates  are  issued. 
Memberships  Issued:  This  account  shall  include  the  face  amount  of  membership  certificates  outstanding.  A  subsidiary 

memtiership  record  sfiall  be  maintained  to  reflect  the  detail  of  ttie  balance  in  this  account 
Members'  Equity  Certificates  Issued  This  account  shall  include  tfie  face  amount  of  members'   equity  certificates 

outstanding.  A  subsidiary  members'  equity  certificate  record  shall  be  maintained  to  reflect  tfie  detail  of  the  t>alance  in  this 

account 
Merrtbers'  Equity— Other  This  account  shall  include  credit  amounts  arising  from  donations,  forfeitures  of  memtiership  fees. 

forgiveness  of  debts  of  tfie  cooperative,  and  memtier's  equities  not  otfierwise  provided  for. 
Installments  Paid  on  Capital  Stock:  This  account  stiaH  Include  tfie  amount  of  installments  paid  on  capital  stock  on  a  partial 

or  installment  payment  plan  by  subscribers  against  whom  there  Is  no  legally  enforceable  subscription  contract  and  who 

are  entitled  to  be  reimbursed  ttie  principal  amount  of  tfieir  payments,  with  or  without  interest  In  the  event  they  fail  to 

complete  payment  for  ttie  stock  and  receive  certificates  tfierefore. 
This  account  shall  be  debited  and  Account  4510,  Capital  Stock,  credited  with  ttie  par  value  of  capital  stock  when  tfie  total 

subscription  is  received  and  ttie  stock  certificates  are  issued.  Any  difference  between  tfie  purchase  price  of  ttie 

subscripbon  and  the  par  value  of  the  stock  shall  be  credited  to  Account  4520,  Additional  Pakj-ln  Capital. 
A  subsidiary  ledger  shall  be  maintained  to  record  for  each  subscriber,  ttie  amount  sut>scrit>ed,  payments  made,  and  the 

balance  due.  The  balance  In  this  account  shall  t}e  reconciled  monthly  with  the  suliscription  ledger. 
Installments  Paid  on  Membership  Subscribed:  This  account  shall  include  the  amount  of  installments  paid  by  prospective 

memt)ers  on  membership  subscriptions  against  whom  there  is  no  legally  enforceable  subscription  contract  and  wfx)  are 

entitled  to  be  reimbursed  for  tfie  principal  amount  of  tfieir  payments,  with  or  without  interest  in  tfie  event  they  fail  to 

complete  payment  for  the  membership  and  receive  certificates  tfierefor. 
This  account  shall  be  detuted  and  Account  4540.21,   Memberships,  Issued,  credited  with  the  face  amount  of  the 

membership  when  tfie  total  sut)scription  is  received  and  tfie  memtiership  certificates  are  issued. 
A  sutisidiary  ledger  shall  be  maintained  to  record  for  each  sut>scriber,  the  amount  subscritied,  payments  made,  and  the 

balance  due.  The  balance  in  this  account  shall  be  reconciled  monthly  with  the  subscription  ledger. 
Installments  Paid  on  Equity  Certificates  Subscribed:  This  account  sfiall  include  the  amount  of  installments  paid  by 

prospective  memt>ers  on  equity  certificate  sutiscription  against  wfiom  tfiere  is  no  legally  enforceable  subscription 

contract,  and  nirtio  are  entitled  to  be  reimbursed  for  the  principal  amount  of  tfieir  payments,  with  or  without  interest  in  the 

event  they  fail  to  complete  payment  for  the  membership  and  receive  equity  certificates  tfierefor. 
TfMS  account  sfial!  be  detiited  and  Account  4540.22,  Members'  Equity  CertifKates  Issued,  credited  with  tfie  face  amount  of 

tfie  memberships  when  the  total  subscription  is  received  and  the  equity  certificates  are  issued. 
A  subsidiary  ledger  sfiall  be  maintained  to  record  for  each  subscriber,  tfie  amount  subscritied,  payments  made,  and  the 

balance  due.  The  balance  In  this  account  shall  t>e  reconciled  montly  with  the  subscription  ledger. 
Other  Capital:  This  account  sfiall  include  amounts  wfiich  are  credits  arising  from  capital  recorded  upon  the  reorganization  or 

recapitalization  of  the  company  and  temporary  declines  in  tfie  value  of  marketable  securities  held  for  Investment 

purposes. 
Operating  Margins:  This  account  sfiall  include  amounts  received  or  receivable  from  the  furnishing  of  telecommunications 

service  in  excess  of  costs  incurred  in  the  furnishing  of  such  service.  If  costs  exceed  revenues,  tfie  excess  cost  of 

fumisfung  telecommunications  service  sfiall  t>e  recorded  as  a  detM  to  ttus  account 
Nonoperating  Margins:  This  account  sfiall  include  margins  arising  from  transactions  or  activities  not  related  to  the  furnishing 

of  telecommunk:ations  service.  Included  in  tfiis  account  are  receipts  from  investments,  income  from  investments,  income 

from  nonoperating  plant  and  revenues  derived  from  services  performed  for  ottiers  incident  to  tfie  companys  regulated 

telecommunications  operations. 
Other  Margins:  This  account  shall  include  patronage  capital  credits  assigned  to  tfie  cooperative  tiy  otfier  nonprofit 

organizations  prior  to  January  1,  1970,  which  were  not  credited  directly  to  an  operating  expense  account  as  a  reduction 

in  tfie  cost  of  furnishing  telecommunications  service. 
Ho  entries  shall  tie  made  to  this  account  unless  it  is  to  distribute  or  eliminate  prior  tialances  in  conformance  with  the 

bylaws  of  the  cooperative. 
Patronage  Capital  Assignable:  This  account  shaH  icxdude  all  amounts  transferred  from  operating  margins,  nonoperating 

margins,  and  otfier  margin  accounts  wfiich  are  assignable  to  individual  patrons. 
Patrons'  Capital  Credits  Assigned-  This  account  sfiaM  include  the  amounts  of  patronage  capital  wfiich  have  been  credited  to 

Individual  patrons.  A  subsidiary  patronage  capital  ledger  sfiaH  be  maintainad  so  as  to  reflect  the  amount  of  capital 

furnished  by  each  patron  and  tfie  arTKiunt  of  such  capital  returned  to  tfie  patron. 
Gain  on  the  Retirement  of  Capital  Credita:  This  account  afwH  include  credits  resulting  from  the  retirement  of  patronage 

capital  through  settlement  of  individual  patrons'  accounts  at  less  than  100  percent  of  the  capital  assigned  to  the  patron. 

The  portion  of  patronage  capital  not  returned  to  patrons  under  such  settlements  sfiall  be  detiited  to  Account  4550.5, 

Patrons'  Capital  Credits  Assigned,  and  credHed  to  ttiis  account 
This  account  sfiall  also  include  amounts  representing  patronage  capital  autfiorized  to  be  retired  to  patrons  wfio  cannot  tie 

kicated.  Relumed  cfiecks  issued  for  retirements  of  patronage  capital,  after  an  appropriate  waiting  period,  sfiall  be 

credited  to  this  account  arwj  a  record  shall  be  maintained  adequate  to  enable  the  cooperative  to  make  payment  to  the 

patron  if  and  when  a  claim  has  been  estabiisfied  by  ttie  patron. 
Analog  Electronic  Expense:  This  account  shall  include  expenses  associated  with  analog  electronic  switching. 
Digrtal  Eleclrontc  Expense:  This  account  shall  induda  expenses  associated  with  digital  electronic  swrtching. 
Electro-Mechanical  Expertse:  This  account  sfiall  inchjde  ei^enaes  associated  with  electro-mecfianical  snvitcfiing. 
Radto  Systems  Expense:  Tfiis  account  sfiall  include  expenses  associated  with  radio  systems. 
Circuit  Equipment  Expense:  This  account  shall  include  expenses  associated  with  circuit  equipment 
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Class  of  Company  (Account  Number) 


7240.1 


7240.2 


B 


6560  1 
6560.2 

7200.1 


7200.2 


7200.3 


7200.41 


7200.42 


7200.5 


7300.2 


7300.4 
7300.6 


7400.1 


7400.2 


7400.3 


Account  Title 


Depreciation  Expense:  This  account  shall  include  the  depreciation  expense  associated  with  telecommunications  plant  in 

service  (Account  2112  through  2441)  and  property  held  for  future  telecommunications  use. 
Amortizatkjn  Expense:  This  account  shall  include  the  amortization  expense  associated  with  capital  leases  and  leasehold 
improvements  (Accounts  2681    and  2682).  intangibles  (Account  2690),  and  telecommunciations  plant  adjustments 
(Account  2005). 
Operating  Investment  Tax  Credits— Net  This  account  shall  be  charged  and  Account  4320.  Unamoitized  Operating 
Investment  Tax  Credits— Net  shall  be  credited  with  Investmem  tax  credits  generated  from  qualified  expendituies  related 
to  regulated  operations  which  the  company  defers  rather  ttian  recognizes  currently  m  income. 
This  account  shall  be  credited  and  Account  4320  shall  be  charged  ratably  with  the  amortization  of  each  year's  investment 
tax  credits  included  in  Account  4320  for  investment  sendees  for  ratemaking  purposes.  Such  amortization  shall  be 
determined  in  relation  to  the  period  of  time  used  for  computing  book  depreciation  on  the  property  with  respect  to  which 
the  tax  credits  relate. 
Operating  Federal  Income  Taxes:  This  account  shall  be  charged  and  Account  4070.1,  Income  Taxes  Accnied— Federal, 
shall  be  credited  for  the  amount  of  federal  income  tax  expense  incdrred  in  the  cunent  operating  period.     This  account 
shall  also  reflect  subsequent  adjustments  to  amounts  previously  charged. 
Taxes  should  be  accrued  each  month  on  an  estimated  basis  and  adjustments  made  as  later  data  becomes  available. 
Operating  State  and  Local  Income  Taxes:  This  account  shall  be  charged  and  Account  4070.2,  Income  Taxes  Accrued- 
State  and  Local,  credited  for  the  amount  of  state  and  local  Income  tax  expense  incurred  in  the  current  operating  period. 
This  account  sfiall  also  reflect  subsequent  adjustments  to  amounts  previously  charged. 
Taxes  should  be  accnied  each  month  on  an  estimated  basis  and  adjustments  made  as  later  data  becomes  available 
Operating  Taxes— Property:  This  account  shall  be  charged  and  Account  4080.1,  Other  Taxes  Accrued— Property.  shaH  be 
credited  for  the  amount  of  property  tax  expense  incurred  in  the  current  operating  period.  Tfiis  account  shaH  also  reflect 
subsequent  adjustments  to  amounts  prevkiusly  charged. 
Taxes  should  be  accrued  each  month  on  an  estimated  basis  and  adjustments  made  as  later  data  becomes  availabte 
Operating  Taxes— Miscellaneous:  This  account  shall  be  charged  and  Account  4080  5,  Other  Taxes  Aocnied-Miscellane- 
ous,  shall  be  credited  for  the  amount  of  all  other  taxes  accrued  during  the  current  operating  period  and  not  provided  for 
elsewhere  such  as  gross  receipts,  franchise,  and  capital  stock  tax  expense  incurred  in  tfie  current  operating  period.  Thts 
account  shall  also  reflect  subsequent  adjustments  to  amounts  previously  charged. 
Taxes  should  be  accrued  each  month  on  an  estimated  basis  and  adjustments  made  as  later  data  becomes  availatile 
Provision  for  Deferred  Operating  Income  Taxes— Net  This  account  shall  be  charged  or  credited,  as  appropnate.  virth  contra 
entries  recorded  in  either  Account  4100,   Net  Current  Deferred  Operating  Income  Taxes,  or  Account  4340,  Net 
Noncurrent  Defen^ed  Operating  Income  Taxes,  as  appropriate,  for  income  tax  expense  that  has  been  deferred. 
Subsidiary  record  categories  shall  be  maintained  to  distinguish  between  property  and  nooproperty  related  deferrals  and  so 
that  the  company  may  separately  report  the  amounts  contained  herein  that  relate  to  Federal,  state,  and  kxal  income 
taxes. 
Interest  Income:  This  account  shall  include  interest  on  securities,  including  notes  and  other  evidences  of  indebtedness, 
which  are  the  property  of  the  company,  whether  such  securities  are  owned  by  the  company  and  hekj  in  its  treasury,  or 
deposited  in  trust  (except  in  sinking  or  other  funds)  or  othenwise  controlled.  It  shall  also  inckido  interest  on  bank 
balances,  certificates  of  deposits,  open  accounts,  and  other  analogous  items.  There  shall  be  included  m  this  account  for 
each  month,  the  applicable  amount  requisite  to  extinguish,  during  the  interval  between  the  date  of  acquisition  and  the 
date  of  maturity,  the  difference  between  the  purchase  price  and  the  par  value  of  securities  owned,  the  income  from 
which  is  includable  in  this  account  Amounts  thus  credited  or  charged  shall  be  concun^entty  included  in  the  accounts  in 
which  the  securities  are  carried.  Any  such  difference  remaining  unextinguished  at  the  sale  or  upon  the  matunty  and 
satisfaction  of  such  securities  shall  bo  cleared  to  Account  7300.3  Other  Nonoperating  Income  and  Expense. 
Allowance  for  Funds  Used  During  Constnjction:  This  account  ShaH  be  credited  with  such  amounts  as  are  charged  to  the 
telecommun«ations  plant  accounts  for  the  purpose  or  recording  an  allowance  for  funds  used  for  constnxition  purposes. 
Other  Nonoperating  Income  and  Expense:  This  account  shall  include  all  other  items  of  income  and  gams  or  kisses  from 
activities  not  specifk»lly  provided  for  elsewfiere  such  as  divkJend  income;  income  from  sinking  funds;  gams  or  tosses 
from  the  disposition  of  land  or  artworks,  plant  with  traffk:,  temporary  cash  investments  or  marketable  equity  secunties. 
and  nonoperating  telecommunications  plant  not  prevkiusly  used  in  the  provision  of  telecommunications  services;  fees 
collected  in  connectkm  with  the  exchange  of  coupon  bonds  for  registered  bonds;  uncollectible  amounts  previously 
credited  to  this  account  gains  or  kisses  from  the  extinguishment  of  debt  made  to  satisfy  sinking  fund  requirements;  gams 
or  losses  arising  from  the  exchange  or  translation  of  foreign  cun-ency;  net  unrealized  kisses  on  investments  m  current 
marketable  equity  securities;  write-downs  or  write-offs  of  the  book  costs  of  investments  in  equity  secunties  due  to 
permanent  impairment  amortizatkin  of  goodwill;  the  company's  share  of  earnings  or  kisses  of  affiliafed  compan.^ 
accounted  for  on  the  equity  method;  and  the  net  balance  of  the  revenue  from  and  the  expenses  of  property,  plant,  and 
equipment  the  cost  of  which  is  Includable  in  Account  2006,  Nonoperating  Rant 
Nonoperating  Investment  Tax  Credits— Net  This  account  shall  be  charged  and  Account  4330,  Unamortized  Nonoperating 
Investment  Tax  Credits— Net,  shall  be  credited  with  investnnent  tax  aedils  generated  from  qualified  expenditures  related 
to  other  operatkins  which  the  company  has  elected  to  defer  rather  than  recognize  cunently  in  income. 
This  account  shall  be  credited  and  Account  4330  shall  be  charged  with  the  amortization  of  each  year's  investment  tax 
credits  Included  in  such  accounts  relating  to  amortization  of  previously  defen^ed  Investment  tax  credits  of  other  property 
or  regulated  property,  the  amortization  of  which  does  not  sen/e  to  reduce  costs  of  service  (but  the  unamortized  balance 
does  reduce  rate  base)  for  ratemaking  purposes.  Such  amortization  shall  be  determined  with  reference  to  the  penod  of 
time  used  for  computing  book  depreciation  on  the  property  with  respect  to  which  the  tax  credits  relate. 
Nonoperating  Federal  Income  Taxes:  This  account  shall  be  charged  and  Account  4070,  Income  Taxes— Accnied,  shall  b« 
credited  for  the  amount  of  nonoperating  Federal  income  taxes  for  the  cun^ent  period.  This  account  shaH  also  reflect 
subsequent  adjustments  to  amounts  prevkiusly  charged. 
Taxes  shall  be  accnied  each  month  on  an  estimated  basis  and  adjustments  made  as  later  data  becomes  available 
Companies  that  adopt  the  fkiwthrough  method  of  accounting  for  investment  tax  credits  shall  reduce  the  calculated 
proviskin  in  this  account  by  the  entire  amount  of  the  credit  realized  dunng  the  year.  Tax  credits,  if  normalized,  shall  be 
recorded  consistent  with  the  accounting  for  investment  tax  credits. 
No  entries  sfiall  be  made  to  this  account  to  reflect  interperiod  tax  alkication. 

Nonoperating  State  and  Local  Income  Taxes:  This  account  shall  be  charged  and  Account  4070.  Income  Taxes— Accaied. 
shall  be  credited  for  the  amount  of  state  and  local  income  taxes  for  the  cunent  period.  The  account  shall  also  reelect 
subsequent  adjustments  to  amounts  prevkiusly  cfiarged. 
Taxes  shall  be  accnied  each  month  on  an  estimated  basis  and  adjustments  made  as  later  data  becomes  availaWe 
No  entries  shall  be  made  to  this  account  to  reflect  interperiod  tax  allocatkin. 
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Class  of  Company  (Account  Numbef) 


B 


Account  Title 


7400.4 


7400.5 


7600.1 


7600.2 


7600.3 


7600.4 


Nonooerating  Other  Taxes:  This  account  shall  be  charged  and  Account  4080.  Other  Taxes— Accnjed,  shall  tie  credited  for 
all  nonoperating  taxes,  other  than  Federal,  state,  and  local  income  taxes,  and  payroll  related  taxes  for  the  current  perwd. 
Among  the  items  includable  in  this  account  are  property,  gross  receipts,  franchise  and  capital  stock  taxes.  This  account 
shall  also  reflect  subsequent  adjustments  to  anxjunts  previously  charged. 

Provision  tor  Deferred  Nonoperating  Income  Taxes— Net  This  account  shall  be  charged  or  credited,  as  appropriate,  wi*h 
contra  entries  recorded  in  either  Account  41 10,  Net  Current  Deferred  Nonoperating  Income  Taxes,  or  Account  4350,  Not 
Noncun-ent  Defen^ed  Nonoperating  Income  Taxes,  as  appropriate,  for  nonoperating  tax  expenses  that  have  been 
deferred. 

Subsidiary  record  categories  shall  be  maintained  to  distinguish  between  property  and  nonproperty  related  deferrals  and  so 
that  the  company  may  separately  report  the  amounts  contained  herein  that  relate  to  Federal,  state,  and  local  income 
taxes. 

Extraordinary  Income  Credit:  This  account  shall  be  credited  with  nontypical,  noncustomary,  and  infrequently  rscun^ing  gams 
wtuch  would  significantly  distort  tfie  current  year's  income  computed  tiefore  such  extraordinary  items,  if  reported  other 
than  as  extraordinary  items.  Income  tax  relating  to  the  amounts  recorded  in  this  account  shall  be  recorded  in  Account 
763C/7600.3,  Current  Income  Tax  Effect  for  Extraordinary  Items— Net  and  Account  7640/7600.4,  Provision  for  Deferred 
Income  Tax  Effect  of  Extraordinary  Items — Net 

Extraordinary  Income  Charges:  This  account  shall  be  debited  with  nontypical,  non-customary,  and  infrequently  recurring 
losses  which  would  significantly  distort  Vne  current  year's  income  computed  before  such  extraordinary  items,  if  reported 
other  than  as  extraordinary  items.  Income  tax  relating  to  the  amounts  recorded  in  this  account  shall  be  recorded  in 
Account  7630/7600.3,  Cun-ent  Income  Tax  Effect  for  Extraordinary  Items— Net,  and  Account  7640/7600.4,  Provision  for 
Deferred  Income  Taw  Effect  of  Extraordinary  Items— Net. 

Current  Income  Tax  Effect  of  Extraordinary  Items— Net  This  account  shall  be  charged  or  credited  and  Account  4070, 
Income  Taxes— Accrued,  shall  be  credited  or  charged  for  all  current  income  tax  effect  (Federal,  state,  and  local)  of  items 
ir>cluded  in  Account  7610/7600.1.  Extraordinary  Income  Credits,  and  Account  7620/7600.2,  Extraordinary  Income 
Charges. 

Provision  for  Deferred  Income  Tax  Effect  of  Extraordinary  Items— Net  This  account  shall  be  charged  or  credited  as 
appropnate,  with  a  contra  amount  recorded  in  Account  4350,  Net  Noncun-ent  Defen^ed  Nonoperating  Income  Taxes,  for 
the  income  tax  effects  (Federal,  state,  and  local)  of  items  included  in  Account  7610/7600.1,  Extraordinary  Income 
Credits,  and  Account  7620/7600.2,  Extraordinary  Income  Charges,  that  have  been  deferred. 


*  These  accounts  shall  not  include  items  which  are  related  to  a  nonregulatod  activity  unless  that  activity  involves  )0int  or  common  use  of  assets  and  resources  in 
ttie  provision  of  regulated  and  nonregulated  products  and  services; 

'  Switching  plants  excludes  switchboards  which  perform  operator  assistance  functions  and  equipment  which  is  an  integral  part  thereof.  It  does  not  exclude 
equipment  used  solely  for  the  recording  of  calling  telephone  numbers  in  connection  with  customer  dialed  charged  traffic,  dia!  tandem  switchboards,  and  special 
service  switchboards  used  in  con|unction  with  private  line  service;  such  equipment  shall  t>e  classified  to  the  particular  switch  that  it  serves. 

§  1770.16    Supplementary  Accounts  Required  of  Nonprofit  Organizations. 


Class  of  Company  (Account  Number) 


1350  1 

1350.1 

1350.2 

1350.2 

1350.3 

1350.3 

1350.4 

1350.4 

4130.1 

41350.1 

4130.2 

41350.2 

4270.1 

4270.1 

4270.2 

4270.2 

4270.3 

4270.3 

1350.1 

1350.1 

1350.2 


1350.3 


B 


Account  Title 


1350.2 


1350.3 


UMI 


1350.4 
4130.1 
4130.2 


1350.4 
4130.1 
4130.2 


Current  Assets 
Subscriptions  to  Capital  Stock. 
Subscriptions  to  Memberships. 
Subscnptions  to  Members'  Equity  Certificates. 
Other  Current  Assets. 

Current  Liabiuties 
Patronage  Capital  Payable. 
Other  Current  Liabilities. 
oiOLonq-Term  Debt 

Members'  Redeemable  Equity  Certificates  Sut>scrit>ed  but  Unissued. 
Memt>ers'  Redeemable  Equity  Certifk:ates  Issued. 
Other  Long-Term  Debt 
Subscnptions  to  Capital  Stock:  This  account  shall  include  the  balance  due  from  subscrifjers  upon  legally  enforceable 

subscriptions  to  capital  stock. 
The  purchase  price  of  subscriptions  shall  be  charged  to  this  account  at  the  time  the  subscnption  is  received.  The  par  value 

of  the  stock  subscribed  shall  be  credited  to  Account  4540. 11,  Capital  Stock  Sutjscribed,  and  the  difference  between  the 

purchase  price  arid  the  par  value  shall  be  credited  to  Account  4520,  Additional  Paid-in  Capital. 
Subscriptions  to  l^embership:  This  account  shall  include  the  balance  due  on  memberships  subscribed.  The  face  amount  of 

n>emberships  subscribed  shall  be  charged  to  tfiis  account  at  the  time  the  subscription  is  received.  The  offsetting  credit 

shall  be  to  Account  4540.12,  Memberships  Subscritied  but  Unissued. 
A  subscription  ledger  shall  be  maintained  to  record  for  each  subscriber,  the  amount  subscribed,  payments  made,  and  the 

balance  due.  The  balance  In  this  account  shall  be  reconciled  monthly  with  the  subscription  ledger. 
Subscnptions  to  Members'  Equity  Certificates:  This  account  shall  iockide  tfie  balance  due  on  member's  equity  certificates 

subscribed  Ttie  face  amount  of  certificates  sutKcribed  sfiall  be  charged  to  this  account  at  the  time  the  subscription  is 

received.  The  offsetting  credit  shall  be  to  Account  4540.13,  Member's  Equity  Certificates  Subscribed  but  Unissued,  or  to 

Account  4270.1.  memtiers'  Redeemable  Equity  Certrficates  Subscribed  but  Unissued. 
A  subscription  ledger  shall  be  maintained  to  record  for  each  subscritier,  the  amount  suoscribed,  payments  made,  and  the 

balance  due   The  balance  in  this  account  shall  be  reconciled  monthly  with  the  subscription  ledger.  The  subscnption 

ledger  shall  be  maintained  in  such  a  manner  as  to  separately  identify  redeemable  and  nonredeemable  certificates. 
Other  Current  Assets  This  account  shall  incUjde  the  amount  of  all  current  assets  which  are  not  includat)le  in  Accounts 

11 20  through  1350.3. 
Patronage  Capital  Payable-.  This  account  stwil  include  the  amount  of  patronage  capital  which  has  been  autfiorized  to  be 

returned  to  patrons. 
Other  Current  Liabilities:  This  account  shall  include  liabilities  of  cunent  character  which  are  not  includable  in  Accounts  4010 

through  4130.1. 


Account  Titfe 


Members'  Redeemable  Equity  Certificates  Subscribed  but  Unissued.  This  account  shall  ir»ckxJe  the  face  amount  of 
rT>embers'  equity  certificates  which  are  redeemable  at  some  specified  future  date  for  which  subscriptions  have  been 
received  but  for  which  certificates  have  not  been  issued.  This  account  shaU  be  credited  at  the  tune  the  subscr^twn  « 
received  and  Account  1350.3,  Subscnptions  to  Members'  Equity  Certificates,  debited. 

This  account  shall  be  debited  and  Account  4270.2,  Members'  Redeemable  Equity  Certificates  Issued,  credited  when  a 
subscriber  has  paid  the  subscription  in  full  and  the  equity  certificates  are  issued. 

Members'  Redeemable  Equity  Certrficates  Issued.  This  account  shall  include  the  face  amount  of  outstanding  members' 
equity  certificates  which  are  redeemable  at  some  specified  future  date  A  subsidiary  members'  redeemable  equrty 
certifk^te  record  shall  be  maintained  to  reflect  the  detail  of  the  balance  in  tfus  account 

Other  Long-Term  Debt  This  account  shall  include  long-term  debt  not  provided  for  elsewhere. 


Dated:  June  28,  1988. 
Harold  V.  Hunter, 

Administrator. 

[FR  Doc.  88-27382  Filed  11-28-88;  8:45  am] 

BILUNQ  COOE  3410-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-164-AD] 

Airworthiness  Directives:  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  CASA  Model  C-212  series  airplanes, 
which  would  require  modification  of  the 
bellcrank-to-control  rod  joints  in  the 
wing  flap  control  system.  This  proposal 
is  prompted  by  reports  that  failed  bolts, 
lacking  positive  retention,  may  separate 
from  the  flap  linkage.  This  condition,  if 
not  corrected,  could  lead  to  failure  of  the 
flap  control  system  and  asymmetric  flap 
retraction. 

DATES:  Comments  must  be  received  no 
later  than  January  23, 1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
164-AD  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Contrucciones 
Aeronauticas  S.A.  Getafe.  Madrid, 
Spain.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 


Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Mr.  Robert  McCracken,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1979.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  SeatUe,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  . 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-164-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

Discussion 

The  Direction  General  de  Aviacion 
Civil  (DGAC),  which  is  the  airworthiness 
authority  of  Spain,  in  accordance  with 


existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  in  the  wing  flap  control 
system  on  CASA  C-212  series  airplanes. 
The  manufacturer  has  reported  that 
failed  bolts,  lacking  positive  retention 
may  separate  from  the  flap  linkage.  The 
manufacturer  has  determined  that 
additional  safety  clips  need  to  be 
installed  to  prevent  loss  of  attaching 
bolts  in  the  bellcrank-to-control  rod 
joints  in  the  wing  flap  control  system. 
This  condition,  if  not  corrected,  could 
lead  to  failure  of  the  flap  control  system 
and  asymmetric  flap  retraction. 

CASA  has  issued  Service  Bulletin 
212-27-22,  Revision  3,  dated  May  20, 
1988,  which  describes  procedures  for 
modification  of  the  bellcrank-to-control 
rod  joints  in  the  wing  flap  control 
system  with  the  installation  of 
additional  safety  clips  and  clamps.  The 
DGAC  has  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  Spain  and  Indonesia  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
modification  of  the  bellcrank-to-control 
rod  joints  in  the  wing  flap  control 
system  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  41 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  estimated  cost  for  parts  is  $2,200  per 
airplane.  Based  on  these  figures,  the 
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total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $168,960. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  CASA  Model  C-212 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Casa:  Applies  to  all  CASA  Model  C-212 
series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated  below,  unless  previously 
accomplished. 
To  prevent  failure  of  the  wing  flap  control 

system,  accomplish  the  following: 

A.  Within  180  days  after  the  effective  date 
of  this  AD.  modify  the  bellcrank-to-control 
rod  joints  in  the  wing  flap  control  system  in 
accordance  with  CASA  Service  Bulletin  212- 
27-22.  Revision  3,  dated  May  20, 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 


Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

NOTE:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Construcciones  Aercnauticas 
S.A.,  Getafe,  Madrid,  Spain.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on 
November  17, 1988. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate 
Aircraft  Certification  Service. 
[FR  Doc.  88-27444  Filed  11-28-88;  8:45  am] 

BILUNG  CODE  M10-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-36] 

Proposed  Rennoval  of  Transition  Area; 
Gruver  Municipal  Airport,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  This  notice  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM), 
airspace  Docket  No.  8a-ASW-36,  which 
was  published  in  the  Federal  Register  on 
October  6, 1988.  The  NPRM  proposed  to 
remove  the  transition  area  located  at 
Gruver  Municipal  airport,  TX,  due  to  the 
decommissioning  of  the  Gruver 
Nondirectional  Radio  Beacon  (NDB)  and 
the  subsequent  cancellation  of  the 
associated  NDB  standards  instrument 
approach  procedure  (SLAP).  However, 
the  Gruver  Municipal  Airport  will 
continue  to  be  served  by  a  VOR/DME- 
A  SLAP,  utilizing  the  Borger  Very  High 
Frequency  Omnidirectional  Radio 
Range/Tactical  Air  Navigation 
(VORTAC),  thus  requiring  the  existing 
transition  area  to  remain  unchanged. 
date:  This  withdrawal  Is  effective 
November  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth  TX  76193- 
0530;  telephone:  (817)  624-5561. 


The  Proposed  Rule 

On  October  6, 1988.  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  remove  the 
transition  area  located  at  Gruver 
Municipal  Airport.  TX  (53  FR  39313). 
The  proposed  removal  of  the  transition 
area  was  due  to  the  decommissioning  of 
the  Gruver  NDB  and  the  subsequent 
cancellation  of  the  associated  NDB 
SLAP.  However,  the  Gruver  Municipal 
Airport  will  continue  to  be  served  by  a 
VOR/DME-A  SIAP  utilizing  the  Borger 
VORTAC.  thus  requiring  the  existing 
transition  area  to  remain  unchanged. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas. 
The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Notice  of  Proposed 
Rulemaking,  Airspace  Docket  No.  88- 
ASW-36.  as  published  in  the  Federal 
Register  on  October  6, 1988  (53  FR 
39311),  is  hereby  withdrawn. 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983);  14  CFR  11.69. 

Issued  in  Fort  Worth,  TX,  on  November  17, 
1988. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-27440  Filed  11-28-88;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  STATE 
Bureau  of  Personnel 
22  CFR  Part  192 

[SD-221] 

Victims  of  Terrorism  Compensation 

agency:  Bureau  of  Persormel, 
Department  of  State. 
action:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Personnel 
proposes  implementing  regulations  for 
Title  VIII  of  Pub.  L  99-399  which 
describe  benefits  for  victims  of  terrorism 
activity.  The  proposed  regulations 
outline  the  eligibility  for  monetary, 
educational,  medical,  and  death  and 
disability  benefits  provided  under  the 
governing  statute,  and  describe 
application  procedures  for  eligible 
employees  and  family  members. 
DATES:  Comments  must  be  submitted  on 
or  before  December  29. 1988. 
ADDRESSES:  For  mailing  public 
comments:  Bureau  of  Personnel. 
Department  of  State  (PER/ER). 


Washington.  DC  20520.  For  hand 
delivery  of  public  comments:  Bureau  of 
Personnel  (PER/ER).  Room  1822. 
Department  of  State.  2401  C  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

S.  Donald  Youso.  Office  of  Employee 
Relations,  Bureau  of  Personnel.  (202) 
647-2781. 

SUPPLEMENTARY  INFORMATION:  22  CFR 
Part  192  implements  Executive  Order 
12598  and  Title  VlII  of  Pub.  L  99-399, 
the  Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986.  which 
provides  benefits  to  an  individual  in  the 
civil  service,  or  a  citizen,  national,  or 
resident  alien  of  the  United  States  who 
is  rendering  personal  service  to  the 
United  States,  and  who  is  taken  captive 
as  a  result  of  the  individual's 
relationship  with  the  U.S.  Government 
commencing  after  January  21. 1981.  This 
title  also  provides  benefits  to  a  captive's 
family,  during  and  after  the  period  of 
captivity. 

Benefits  for  captives  and  their  families 
include:  the  establishment  of  a  special 
savings  account,  the  provision  of 
medical  and  health  care  to  the  extent 
that  the  care  is  incident  to  captivity  and 
is  not  covered  by  Government  or  other 
health  insurance,  certain  educational 
benefits,  a  cash  payment  to  captives 
(whose  captivity  commences  after 
November  4, 1979),  and  certain  civil 
relief  provisions  of  the  Soldiers  and 
Sailors  Civil  Relief  Act  of  1940. 

Finally,  these  regulations  provide  for 
compensation  in  cases  of  disability  and 
death  for  employees,  family  members  of 
employees,  and  foreign  national 
employees,  where  the  disability  or  death 
was  cause  by  hostile  action  and  was  a 
result  of  the  individual's  relationship 
with  the  U.S.  Government  and  occurred 
after  January  21, 1981. 

Compensation  for  such  disability  or 
death  includes  a  death  benefit  and 
payments  for  partial  or  total  disability 
as  well  as  payments  for  medical  or 
health  expenses  related  to  the  disability 
or  death. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulations. 

Regulatory  Flexibility  Act 

These  rules  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  they  will  affect  only 
Federal  employees  and  agencies. 

Paperwork  Reduction  Act 

These  regulations  do  not  require 
additional  reporting  under  the  criteria  of 
the  Paperwork  Reduction  Act  of  1980. 


List  of  Subjects  in  22  CFR  Part  192 

Education,  Foreign  Service. 
Government  employees.  Grant 
programs — education.  Grant  programs — 
health,  Health  care,  Captives. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  22  CFR  192, 
be  added  to  Title  22.  Chapter  I. 
Subchapter  T  of  the  Code  of  Federal 
Regulations,  as  follows: 

SUBCHAPTER  T— HOSTAGE  RELIEF 

PART  192— VICTIMS  OF  TERRORISM 
COMPENSATION 

Subpart  A— General 

Sec. 

192.1  Declarations  of  hostile  action. 

192.2  Application  for  determination  of 
eligibility. 

192.3  Definitions. 

192.4  Notification  of  eligible  persons. 

192.5  Relationships  among  agencies. 

Subpart  B — Payment  of  Salary  and  Other 
Benefits  for  Captive  Situations 

192.10  Eligibility  for  benefits. 

192.11  Applicable  benefits. 

192.12  Administration  of  benefits. 

Subpart  C— Application  of  Soldiers'  and 
Sailors'  CMI  Relief  Act  to  Captive 
Situations 

192.20  Eligibility  for  benefits. 

192.21  Applicable  benefits. 

192.22  Description  of  benefits. 

192.23  Administration  of  benefits. 

Subpart  D— Medical  Benefits  for  Captive 
Situations 

192.30  Eligibility  for  benefits. 

192.31  Applicable  benefits. 

192.32  Administration  of  benefits. 

192.33  Disputes. 

Subpart  E— Educational  Benefits  for 
Captive  Situations 

192.40  Eligibility  for  benefits. 

192.41  Applicable  family  benefits. 

192.42  Applicable  benefits  for  captives. 

192.43  Administration  of  benefits. 

192.44  Maximum  limitation  on  benefits. 

Subpart  F — Compensation  for  Disability  or 
Death 

192.50  Eligibility  for  benefits. 

192.51  Death  benefit. 

192.52  Disability  lienefits. 

Authority:  5  U.S.C.  5569  and  5570  and  E.0. 
12598  (52  FR  23421] 

Subpart  A — General 

S  192.1    Declarations  of  hostile  action. 

(a)(1)  The  Secretary  of  State  shall 
declare  when  and  where  individuals  in 
the  Civil  Service  of  the  United  States, 
including  members  of  the  Foreign 
Service  and  foreign  service  nationals,  or 
a  citizen,  national  or  resident  alien  of 
the  United  States  rendering  personal 
services  to  the  United  States  similar  to 
the  service  of  an  individual  in  the  Civil 


Service,  have  been  placed  in  captive 
status  commencing  on  or  after 
November  4, 1979  for  purposes  of    \ 
S  192.11(b)  or  January  21. 1981,  for  ail 
other  purposes  under  this  part,  which 
arises  because  of  hostile  action  abroad 
and  is  a  result  of  the  individual's 
relationship  with  the  U.S.  Government 
as  provided  in  the  Victims  of  Terrorism 
Act,  codified  in  5  U.S.C.  5569  and  5570 
and  Executive  Order  12598. 

(2)  The  Secretary  of  State,  in 
consultation  with  the  Secretary  of 
Labor,  shall  also  declare  when  and 
where  individuals  in  the  Civil  Service  of 
the  United  States  including  members  of 
the  Foreign  Service  and  foreign  service 
nationals,  individuals  rendering 
personal  services  to  the  United  States 
similar  to  the  service  of  an  individual  in 
the  Civil  Service,  and  family  members  of 
these  individuals  are  eligible  to  receive 
compensation  for  disability  or  death 
occurring  after  January  21. 1981.  Such 
determinations  shall  be  based  on  the 
decision  by  the  Secretary  of  State  that 
the  disability  or  death  was  caused  by 
hostile  action  abroad  and  was  a  result 
of  the  individual's  relationship  with  the 
Government. 

(3)  Declarations  of  hostile  action  in 
domestic  situations  shall  be  made  by  the 
Secretary  of  State  in  consultation  with 
the  Attorney  General  of  the  United 
States  and  the  head  of  the  employing 
agency  or  agencies. 

(b)  The  Secretary  of  State  for  actions 
abroad,  or  Agency  Head  for  domestic 
actions,  upon  his  or  her  own  initiative, 
or  upon  application  imder  §  192.2  shall 
determine  which  individuals  in  captive 
or  missing  status  as  so  declared  shall  be 
considered  captives  eligible  for  benefits 
under  the  Act.  The  Secretary  or  Agency 
Head  shall  also  determine  who  is 
eligible  tinder  the  Act  for  benefits  as  a 
member  of  a  family  or  household  of  a 
captive.  The  determination  of  the 
Secretary  or  Agency  Head  shall  be  final 
and  not  subject  to  judicial  review,  but 
any  interested  person  may  request 
reconsideration  on  the  basis  of 
information  not  considered  at  the  time 
of  original  determination.  The  criteria 
for  determination  are  set  forth  in 
sections  5569  and  5570  of  Tide  5  of 
U.S.C,  and  in  these  regulations. 

§  192.2    Application  for  determination  ol 
eiigiblHty. 

(a)  Any  person  who  believes  that  that 
person  or  other  persons  known  to  that 
person  are  either  captives  as  defined  in 
5  U.S.C.  5569(a)(1),  individuals  who  have 
suffered  disabiHty  or  death  caused  by 
hostile  action  which  was  a  result  of  the 
individual's  relationship  with  the  U.S. 
Government,  members  of  the  family  or 
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household  of  such  individuals  as  defined 
in  §  192.3(a)(1),  or  a  child  eligible  for 
benefits  under  Subchapter  D,  may  apply 
for  benefits  under  this  subchapter  for 
that  person,  or  on  behalf  of  others 
entitled  thereto. 

(b)  The  application  in  connection  with 
hostile  action  abroad  shall  be  in  writing, 
shall  contain  all  identifying  and  other 
pertinent  data  available  to  the  person 
applying  about  the  person  or  persons 
claimed  to  be  eligible,  and  shall  be 
addressed  to  the  Director  General  of  the 
Foreign  Service,  Department  of  State, 
Washington,  DC  20520.  Applications 
may  be  filed  at  any  time  after  a 
declaration  under  §  192.1(a),  or  within 
60  days  of  the  hostile  action  or  after 
release  from  captivity.  Later  filing  may 
be  considered  when  in  the  opinion  of  the 
Secretary  of  State  there  is  good  cause 
for  the  late  filing.  Applications  in 
connection  with  hostile  action  in 
domestic  situations  shall  conform  to 
these  same  requirements  and  be  filed 
with  the  Agency  Head. 

§192.3    Definitions. 

When  used  in  this  subchapter,  unless 
otherwise  specified,  the  terms — 

(a)  "Secretary  of  State"  includes  any 
person  to  whom  the  Secretary  of  State 
has  delegated  the  responsibilities  of 
carrjing  out  this  subpart. 

(b)  "Family  Member"  means: 

(1)  A  spouse, 

(2)  An  unmarried  dependent  child 
including  a  step-child  or  adopted  child 
under  21  years  of  age, 

(3)  A  person  designated  in  official 
records  or  determined  by  the  agency 
head  or  designee  thereof  to  be 
dependent,  and 

(4)  Other  persons  such  as  parents,  non- 
dependent  cnildren,  parents-in-law, 
persons  who  stand  in  the  place  of  a 
spouse  or  parents,  or  other  members  of 
the  family  or  household  of  a  captive  or 
employee,  as  determined  by  the  Agency 
head  concerned. 

(c)  "Agency  Head"  means  the  head  of 
an  Executive  Agency  of  the  U.S.  Federal 
Government  employing  an  individual 
affected  by  hostile  action  as  covered  by 
these  regulations.  The  Secretary  of  State 
is  the  agency  head  with  respect  to  any 
such  individual  not  employed  by  an 
agency. 

(d)  "Captive"  means  any  individual  in 
a  captive  status  commencing  while  such 
individual  is  in  the  Civil  Service  or  a 
citizen,  national  or  resident  alien  of  the 
United  States  rendering  personal  service 
to  the  United  States  similar  to  the 

sei  vice  of  an  individual  in  the  Civil 
Ser.  ice  (other  than  as  a  member  of  the 
uniformed  services.) 

(e)  "Captive  Status"  means  a  missing 
status  which,  as  determined  under 


S  192.1,  arises  because  of  a  hostile 
action  and  is  a  result  of  the  individual's 
relationship  with  the  Government. 

(f)  "Principal"  means  the  person 
whose  captivity,  death  or  disability 
forms  the  basis  for  benefits  for  that 
individual  or  for  a  family  member  under 
this  subchapter. 

(g)  "Individual  rendering  personal 
services  to  the  United  States  similar  to 
the  service  of  an  individual  in  the  Civil 
Service"  includes  contract  employees 
and  other  individuals  fitting  that 
description. 

(h)  "Pay  and  Allowances"  has  the 
meaning  set  forth  in  5  U.S.C.  5561(6) 
including: 

(1)  Basic  pay; 

(2)  Special  pay; 

(3)  Incentive  pay; 

(4)  Basic  allowances  for  quarters; 

(5)  Basic  allowance  for  subsistence; 
and 

(6)  Station  per  diem  allowances  for 
not  more  than  90  days. 

(i)  "Child"  means  a  dependent  as 
defined  in  paragraph  (b)(2)  of  this 
section. 

§  192.4    Notification  of  eiigit>le  persons. 

The  Director  General  of  the  Foreign 
Service  for  the  Department  of  State,  or 
other  Agency  Head  in  domestic 
situations,  shall  be  responsible  for 
notifying  each  individual  determined  to 
be  eligible  for  benefits  under  the  Act,  or 
if  that  person  is  not  available,  a 
representative  or  family  member  of  the 
eligible  individual. 

§  192.5    Reiationships  among  agencies. 

(a)  To  assist  in  ensuring  that  eligible 
persons  receive  compensation,  each 
Agency  Head  shall  notify  the  Director 
General  of  the  Foreign  Service  of  the 
Department  of  State  of  any  incident 
abroad  which  he  or  she  believes  may  be 
appropriately  declared  a  hostile  action 
under  §  192.1. 

(b)  The  Director  General  of  the 
Foreign  Service  for  the  Department  of 
State  shall  promptly  inform  the  head  of 
any  agency  whenever  an  employee  of 
that  agency,  or  Family  Member  of  such 
employee,  is  determined  to  be  eligible 
for  benefits  under  this  subchapter  in 
connection  with  hostile  action  abroad. 
Notification  in  connection  with  domestic 
situations  shall  be  made  by  the  Agency 
Head. 

(c)  In  accordance  with  inter-agency 
agreements  between  the  Department  of 
State  and  relevant  agencies — 

(1)  The  Veterans  Administration  will 
periodically  bill  the  Department  of  State 
for  expenses  it  pays  for  each  eligible 
person  under  Subpart  E  of  this 
subchapter  plus  the  administrative  costs 


of  carrying  out  its  responsibilities  under 
this  part. 

(2)  The  Department  of  State  will,  on  a 
periodic  basis,  determine  the  cost  for 
services  and  benefits  it  provides  to  all 
eligible  persons  under  this  subchapter, 
and  bill  each  agency  for  the  medical 
service  costs  (in  connection  with  hostile 
action  abroad)  and  educational  benefits 
attributable  to  Principals  and  Family 
Members,  plus  a  proportionate  share  of 
related  administrative  expenses. 

Subpart  B— Payment  of  Salary  and 
Other  Benefits  for  Captive  Situations 

§  192.10    Eligibility  for  t>enefns. 

A  person  designated  as  a  captive 
under  Subpart  A  of  this  subchapter  shall 
be  eligible  for  benefits  under  this 
subpart. 

§  192.11    Applicable  benefits. 

(a)  Captives  are  entitled  to  receive  or 
have  credited  to  their  account,  for  the 
period  in  captive  status,  the  same  pay 
and  allowances  to  which  they  were 
entitled  at  the  beginning  of  that  period 
or  to  which  they  may  have  become 
entitled  thereafter. 

(b)  A  person  designated  as  a  captive 
(or  a  family  member  of  a  Civil  Service 
employee  held  in  captive  status)  under 
subpart  A  of  this  subchapter  whose 
captivity  commenced  on  or  after 
November  4, 1979,  is  also  entitled  to 
receive  a  cash  payment  from  the 
captive's  employing  agency,  for  each 
day  held  captive,  in  an  amount  equal  to 
but  not  less  than  one-half  of  the  amount 
of  the  world-wide  average  per  diem  rate 
established  under  5  U.S.C.  5702. 

§192.12    Administration  of  benefits. 

(a)  The  amount  deducted  from  the  pay 
and  allowances  of  captives  must  be 
recorded  in  the  individual  accounts  of 
the  agency  concerned.  A  Treasury 
designated  account,  set  up  on  the  books 
of  the  agency  concerned,  may  be  utilized 
by  the  head  of  an  agency  to  report  the 
net  amount  of  pay,  allowances  and 
interest  credited  to  captives  pursuant  to 
5  U.S.C.  5569(b).  Interest  payments 
under  this  section  shall  be  paid  out  of 
funds  available  for  salaries  and 
expenses  of  the  agency.  Interest  shall  be 
computed  at  a  rate  for  any  calendar 
quarter  equal  to  the  average  rate  paid  on 
United  States  Treasury  bills  with  3- 
month  maturities  issued  during  the 
preceding  calendar  quarter,  with 
quarterly  compounding. 

(b)  Cash  payments  to  captives  for 
each  day  of  captivity  shall  be  made  by 
the  head  of  an  agency  before  the  end  of 
the  one-year  period  beginning  on  the 
date  on  which  the  captive  status 
terminates.  In  the  event  the  captive  dies 


in  captivity  or  prior  to  payment  of  these 
benefits,  payment  shall  be  made  to  the 
eligible  survivors  under  S  192.51(c)  or 
the  estate.  A  payment  under  this 
subchapter  may  be  deferred  or  denied 
by  the  head  of  an  agency  pending 
determination  of  an  offense  committed 
by  the  captive  under  the  provisions  of  5 
U.S.C.  8312. 

Subpart  C— Application  of  Soldiers' 
and  Sailors'  CMI  Relief  Act  to  Captive 
Situations 

§192.20    Eligibility  for  benefits. 

A  person  designated  as  a  captive 
under  Subpart  A  of  this  subchapter, 
shall  be  eligible  for  benefits  under  this 
part. 

§  192.21    Applicable  benefits. 

(a)  Eligible  persons  are  entitled  to  the 
benefits  provided  by  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  of  1940  (50 
U.S.C.  App.  501,  et  seq.).  including  the 
benefits  provided  by  section  701  (50 
U.S.C.  App  591)  notwithstanding 
paragraph  (c)  thereof,  but  excluding  the 
benefits  provided  by  sections  104, 105. 
106.  400  through  408,  501  through  512, 
and  514  (50  U.S.C.  App  514,  515,  516,  540 
through  548,  561  through  572,  and  574). 

(b)  In  applying  such  Act  for  purposes 
of  this  section — 

(1)  the  term  "person  in  the  military 
service"  is  deemed  to  include  any  such 
captive; 

(2)  The  term  "period  of  military 
service"  is  deemed  to  include  the  period 
during  which  such  captive  is  in  a  captive 
status; 

(3)  References  therein  to  the  Secretary 
of  the  Army,  the  Secretary  of  the  Navy, 
the  Adjutant  General  of  the  Army,  the 
Chief  of  Naval  Personnel,  and  the 
Commandant,  United  States  Marine 
Corps,  or  other  officials  of  government 
are  deemed,  in  the  case  of  any  captive, 
to  be  references  to  the  Secretary  of 
State;  and 

(4)  the  term  "dependents"  shall,  to  the 
extent  permissible  by  law,  be  construed 
to  include  "Family  Members'  as  defined 
in  section  192.3  of  these  regulations. 

§  192.22    Description  of  benefits. 

The  following  material  is  included  to 
assist  persons  affected,  by  providing  a 
brief  description  of  some  of  the 
provisions  of  the  Civil  Relief  Act.  Note 
that  not  all  of  the  sections  applicable  to 
captives  have  been  included  here. 
References  to  sections  herein  are 
references  to  the  Civil  Relief  Act  of  1940, 
as  amended,  followed  by  references  in 
parentheses  to  the  same  section  in  the 
United  States  Code. 

(a)  Guarantors,  endorsers.  Section  103 
(50  U.S.C.  App  513)  provides  that 


whenever  a  captive  is  granted  relief 
from  the  enforcement  of  an  obligation,  a 
court,  in  its  discretion,  may  grant  the 
same  relief  to  guarantors  and  endorsers 
of  the  obligation.  Amendments  extend 
relief  to  accommodation  makers  and 
others  primarily  or  secondarily  liable  on 
an  obligation,  and  to  sureties  on  a 
criminal  bail  bond.  They  provide,  on 
certain  conditions,  that  the  benefits  of 
the  section  with  reference  to  persons 
primarily  or  secondarily  liable  on  an 
obligation  may  be  waived  in  writing. 

(b)  Written  Agreements.  Section  107 
(50  U.S.C  App.  517)  provides  that 
nothing  contained  in  the  Act  shall 
prevent  captives  from  making  certain 
arrangements  with  respect  to  their 
contracts  and  obligations,  but  requires 
that  such  arrangements  be  in  writing. 

(c)  Protection  in  Court.  Section  200  (50 
U.S.C.  App.  517)  provides  that  if  a 
captive  is  made  a  defendant  in  a  court 
action  and  is  unable  to  appear  in  court, 
the  court  shall  appoint  an  attorney  to 
represent  the  captive  and  protect  the 
captive's  interests.  Further,  if  a  judgment 
is  rendered  against  the  captive,  an 
opportunity  to  reopen  the  case  and 
present  a  defense,  if  meritorious,  may  be 
permitted  within  90-days  after  release. 

(d)  Court  Postponement.  Section  201 
(50  U.S.C.  App.  521)  authorizes  a  court 
to  postpone  any  court  proceedings  if  a 
captive  is  a  party  thereto  and  is  unable 
to  participate  by  reason  of  being  a 
captive. 

(e)  Relief  Against  Penalties.  Section 

202  (50  U.S.C.  App.  522)  provides  for 
relief  against  fines  or  penalties  when  a 
court  proceeding  involving  a  captive  is 
postponed,  or  when  the  fine  or  penalties 
are  incurred  for  failure  to  perform  any 
obligation.  In  the  latter  case,  relief 
depends  upon  whether  the  captive's 
ability  to  pay  or  perform  is  materially 
affected  by  being  held  captive. 

(f)  Postponement  of  Action.  Section 

203  (50  U.S.C.  App.  523)  authorizes  a 
court  to  postpone  or  vacate  the 
execution  of  any  judgment,  attachment 
or  garnishment. 

(g)  Period  of  Postponement.  Section 

204  (50  U.S.C.  App.  524)  authorizes  a 
court  to  postpone  proceedings  for  the 
period  of  captivity  and  for  3  months 
thereafter,  or  any  part  thereof. 

(h)  Extended  Time  Limits.  Section  205 
(50)  U.S.C.  App.  525)  excludes  the  period 
of  captivity  from  computing  time  under 
existing  or  future  statutes  of  limitation. 
Amendments  extend  relief  to  include 
actions  before  administrative  agencies, 
and  provide  that  the  period  of  captivity 
shall  not  be  included  in  the  period  for 
redemption  of  real  property  sold  to 
enforce  any  obligation,  tax,  or 
assessment.  Section  207  excludes 
application  of  section  205  to  any  period 


of  limitation  prescribed  by  or  under  the 
internal  revenue  laws  of  the  United 
States. 

(i)  Interest  Rates.  Section  206  (50 
U.S.C.  App.  526)  provides  that  interest 
on  the  obligations  of  captives  shall  not 
exceed  a  specified  per  centum  per 
annum,  unless  the  court  determines  that 
ability  to  pay  greater  interest  is  not 
affected  by  being  held  captive. 

(j)  Misuse  of  Benefits.  Section  600  (50 
U.S.C.  App  580)  provides  against 
transfers  made  with  intent  to  delay  the 
just  enforcement  of  a  civil  right  by 
taking  advantage  of  the  Act 

(k)  Further  Relief  Section  700  (50 
U.S.C.  App.  590)  provides  that  a  person, 
during  a  period  of  captivity  or  6  months 
thereafter,  may  apply  to  a  court  for  relief 
with  respect  to  obligation  incurred  prior 
to  captivity,  or  any  tax  or  assessment 
whether  falling  due  prior  to  or  during  the 
period  of  captivity.  The  court  may,  on 
certain  conditions,  stay  the  enforcement 
of  such  obligations. 

(1)  Stay  of  Eviction.  Section  300  (50 
U.S.C.  App  530)  provides  that  a  captive's 
dependents  shall  not  be  evicted  from 
their  dwelling  if  the  rental  is  minimal, 
except  upon  leave  of  a  court.  If  it  is 
proved  that  inability  to  pay  rent  is  a 
result  of  being  in  captivity,  the  court  is 
authorized  to  stay  eviction  proceedings 
for  not  longer  than  3  months.  An 
amendment  extends  relief  to  owners  of 
the  premises  with  respect  to  payment  on 
mortgage  and  taxes. 

(m)  Contract  and  Mortgage 
Obligations.  As  provided  by  sections 
301  and  302  of  the  Act  (50  U.S.C.  App. 
531  and  532),  as  amended,  contracts  for 
the  purchase  of  real  and  personal 
property,  which  originated  prior  to  the 
period  of  captivity,  may  not  be 
rescinded,  terminated,  or  foreclosed,  or 
the  property  repossessed,  except  as 
provided  in  section  107  (50  U.S.C.  App 
517).  unless  by  an  order  of  a  court.  The 
mentioned  sections  give  the  court  wide 
discretionary  powers  to  make  such 
disposition  of  the  particular  case  as  may 
be  equitable  in  order  to  conserve  the 
interests  of  both  the  captive  and  the 
creditor.  The  cited  sections  further 
provide  that  the  court  may  stay  the 
proceediiigs  for  the  period  of  captivity 
and  3  months  thereafter,  if  in  its  opinion 
the  ability  of  the  captive  to  perform  the 
obligation  is  materially  affected  by 
reason  of  captivity.  Section  303  (50 
U.S.C.  App  533)  provides  that  the  court 
may  appoint  appraisers  and,  based  upon 
their  report,  order  such  sum  as  may  be 
just,  if  any.  paid  to  captives  or  their 
dependents,  as  a  condition  to 
foreclosing  a  mortgage,  resuming 
possession  of  property,  and  rescinding 
or  terminating  a  contract. 
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(n)  Termination  of  a  Lease.  Section 
304  (50  U.S.C.  App.  534)  provides,  in 
general,  that  a  lease  covering  premises 
occupied  for  dwelling,  business,  or 
agricultural  purpose,  executed  by 
persons  who  subsequently  become 
captives,  may  be  terminated  by  a  notice 
in  writing  given  to  the  lessor,  subject  to 
such  action  as  may  be  taken  by  a  covirt 
on  application  of  the  lessor.  Termination 
of  a  lease  providing  for  monthly 
payment  of  rent  shall  not  be  effective 
until  30  days  after  the  first  date  on 
which  the  next  rental  payment  is  due, 
and.  in  the  case  of  other  leases,  on  the 
last  day  of  the  month  following  the 
month  when  the  notice  is  served. 

(o)  Assignment  of  Life  Insurance 
Policy.  Section  305  (50  U.S.C.  App  535) 
provides  that  the  assignee  of  a  Ufe 
insurance  policy  assigned  as  security, 
other  than  the  insurer  in  connection  with 
a  policy  loan,  except  upon  certain 
conditions,  shall  not  exercise  any  right 
with  respect  to  the  assignment  during 
period  of  captivity  of  the  insured  and 
one  year  thereafter,  unless  upon  order  of 
a  court. 

(p)  Storage  Lien.  Section  305  (50 
U.S.C.  App.  535)  provides  that  a  lien  for 
storage  of  personal  property  may  not  be 
foreclosed  except  upon  court  order.  The 
court  may  stay  proceedings  or  make 
other  just  disposition. 

(q)  Extension  of  Benefits  to 
Dependents.  Section  306  (50  U.S.C.  App. 
536)  extends  the  benefits  to  sections  300 
through  305  to  dependents  of  a  captive. 

(r)  Real  and  Personal  Property  Taxes. 
Section  500  (50  U.S.C.  App.  560)  forbids 
sale  of  property,  except  upon  court 
leave,  to  enforce  collection  of  taxes  or 
assessments  (other  than  taxes  on 
income)  on  personal  property  or  real 
property  owned  and  occupied  by  the 
captive  or  dependents  thereof  at  the 
commencement  of  captivity  and  still 
occupied  by  the  captive's  dependents  or 
employees.  The  court  may  stay 
proceedings  for  a  period  not  more  than  6 
months  after  termination  of  captivity. 
When  by  law  such  property  may  be  sold 
to  enforce  collection,  the  captive  will 
have  the  right  to  redeem  it  within  6 
months  after  termination  of  captivity. 
Unpaid  taxes  or  assessments  bear 
interest  at  6  percent. 

(s)  Income  Taxes.  Section  513 
provides  for  deferment  of  payment  of 
income  taxes. 

(t)  Certification  of  Captive.  Section 
601  provides  that  a  certificate  signed  by 
the  agency  head  shall  be  prima  facie 
evidence  that  the  person  named  has 
been  a  captive  during  the  period 
specified  in  the  certification. 

(u)  Interlocutory  Orders.  Section  602 
(50  U.S.C.  App.  582)  provides  that  a 
court  may  revoke  an  interlocutory  order 
it  has  issued  pursuant  to  any  provision 


of  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  1940. 

(v)  Power  of  Attorney.  Section  701  (50 
U.S.C.  App.  591)  provides  that  certain 
powers  of  attorney  executed  by  a 
captive  which  expire  by  their  terms  after 
the  person  was  captured  shall  be 
automatically  extended  for  the  period  of 
captivity.  Exceptions  are  made  with 
respect  to  powers  of  attorney  which  by 
their  terms  clearly  indicate  they  are  to 
expire  on  the  date  specified  irrespective 
of  captive  status.  (Section  701  applies  to 
American  captives  notwithstanding 
paragraph  (c)  thereof  which  states  that  it 
applies  only  to  powers  of  attorney 
issued  during  the  "Vietnam  era"). 

§192.23    Admtnlstnrtion  Of  benefits. 

(a)  The  Director  General  of  the 
Department  of  State  or  Agency  Head 
will  issue  certifications  or  other 
documents  when  required  for  purposes 
of  the  Civil  Relief  Act. 

(b)  The  Director  General  of  the 
Department  of  State  or  Agency  Head 
shall  whenever  possible  promptly 
inform  the  chief  legal  officer  of  each  U.S. 
State  in  which  captives  maintain 
residence  of  all  persons  determined  to 
be  captives  eligible  for  assistance  under 
this  subpart 

Subpart  D— Medical  Benefits  for 
Captive  Situations 

§  192.30    Eligibility  for  benefits. 

A  person  designated  as  a  captive  or 
family  member  of  a  captive  under 
Subpart  A  of  this  subchapter,  shall  be 
eligible  for  benefits  under  this  subpart. 

§  192.31    ApplicaUe  benefits. 

A  person  eligible  for  benefits  under 
this  part  shall  be  eligible  for  authorized 
physical  and  mental  health  care  at  U.S. 
Government  expense  (through  either 
advancement  or  reimbursement),  and  for 
payment  of  other  authorized  expenses 
related  to  such  care  or  for  obtaining 
such  care  for  any  illness  or  injury,  to  the 
extent,  as  determined  by  the  Secretary 
of  State  or  Agency  Head,  that  such  care 
is  incident  to  an  individual  being  held 
captive  and  is  not  covered  by — 

(a)  Any  other  Government  health  or 
medical  program,  including,  but  not 
limited  to,  the  program  administered  by 
the  Secretary  of  Defense,  the  Secretary 
of  Labor  and  the  Administrator  of 
Veteran  Affairs;  or 

(b)  Reimbursement  by  any  private  or 
Government  health  insurance  or 
comparable  plan.  In  the  case  of 
coverage  by  a  private  or  Government 
health  insurance  plan,  that  carrier  will 
be  designated  as  the  primary  carrier, 
and  benefits  under  this  subpart  will 
serve  only  to  supplement  expenses  not 
paid  by  the  primary  carrier. 


§  192.32    Administration  of  benefits. 

(a)  (1)  A  person  eligible  due  to  hostile 
action  abroad,  who  desires  medical  or 
health  care  under  this  subpart  or  any 
person  acting  on  behalf  thereof,  shall 
submit  an  application  to  the  Office  of 
Medical  Services,  Department  of  State, 
Washington,  DC  20520  (hereafter 
referred  to  as  the  "Office").  That  office 
will  handle  and  process  medical 
applications  and  claims  using  the 
criteria  in  this  subpart.  Persons  eligible 
in  connection  with  domestic  situations 
shall  make  application  with  the  Agency 
Head,  and  the  Agency  Head  shall  apply 
the  following  procedures  in 
administering  medical  benefits  in  the 
respective  agency. 

(2)  The  applicant  shall  supply  all 
relevant  information,  including 
insurance  information,  requested  by  the 
Director  of  the  Office.  An  eligible  person 
may  also  submit  claims  to  the  Office  for 
payment  for  emergency  care  when  there 
is  not  time  to  obtain  prior  authorization 
as  prescribed  by  this  paragraph. 

(b)  The  Office  shall  evaluate  all 
requests  for  care  and  claims  for 
reimbursement  and  determine,  on  behalf 
of  the  Secretary  of  State,  whether  the 
care  in  question  is  authorized  under 

S  192.31  of  this  subpart.  The  Office  will 
authorize  care  or  payment  of  care,  when 
it  determines  the  criteria  of  section 
192.31  are  met.  Authorization  shall 
include  a  determination  as  to  the 
necessity  and  reasonableness  of 
medical  or  health  care. 

(c)  The  Office  will  refer  applicants 
eligible  for  benefits  under  other 
Government  health  programs  to  the 
Government  agency  administering  those 
programs.  Any  portion  of  authorized 
care  not  provided  or  paid  for  under 
another  Government  program  or  private 
insurance  will  be  reimbursed  under  this 
subpart,  subject  to  a  determination  of 
the  reasonableness  of  charges.  Such 
determination  shall  be  made  by 
applying  the  fee  schedule  established  by 
the  Office  of  Workers'  Compensation 
Programs  (OWCP),  Department  of 
Labor,  which  is  used  in  paying  medical 
benefits  for  work-related  injuries  to 
employees  who  are  fully  covered  by 
OWCP. 

(d)  Eligible  persons  may  obtain 
authorized  care  from  any  licensed 
facility  or  health  care  provider  of  their 
choice  approved  by  the  Office.  To  the 
extent  possible,  the  Office  will  attempt 
to  arrange  for  authorized  care  to  be 
provided  in  a  Government  facility  at  no 
cost  to  the  patient. 

(e)  Authorized  care  provided  by  a 
private  facility  or  health  care  provider 
will  be  paid  or  reimbursed  under  this 


subpart  to  the  extent  that  the  Office 
determines  that  costs  do  not  exceed 
reasonable  and  customary  charges  for 
similar  care  in  the  locality. 

(f)  All  bills  for  authorized  medical  or 
health  care  covered  by  insurance  shall 
be  submitted  to  the  patient's  insurance 
carrier  for  payment  prior  to  submission 
to  the  Office  for  payment  of  the  balance 
authorized  by  this  part.  The  Office  will 
request  the  health  care  providers  to  bill 
the  insurance  carrier  and  the 
Department  of  State  for  authorized  care, 
rather  than  the  patient. 

(g)  Eligible  persons  will  be  reimbursed 
by  the  Office  for  authorized  travel  to 
obtain  an  evaluation  of  their  claim 
under  paragraph  (b)  of  this  section  and 
for  other  authorized  travel  to  obtain 
medical  or  health  care  authorized  by 
this  subpart. 

§  192.33    Disputes. 

Any  dispute  between  the  Office  and 
eligible  persons  concerning  whether 
medical  or  health  care  is  required  in  a 
given  case,  whether  required  care  is 
incident  to  the  captivity,  or  whether  the 
cost  for  any  authorized  care  is 
reasonable  and  customary,  shall  be 
referred  to  the  Medical  Director. 
Department  of  State  for  a  determination. 
If  the  person  bringing  the  claim  is  not 
satisfied  with  the  decision  of  the 
Medical  Director,  the  dispute  shall  be 
referred  to  a  medical  board  composed  of 
three  physicians,  one  appointed  by  the 
Medical  Director,  one  by  the  eligible 
person  and  the  third  by  the  first  two 
members.  A  majority  decision  by  the 
board  shall  be  binding  on  all  parties. 

Subpart  E— Educational  Benefits  for 
Captive  Situations 

§  192.40    Eligibility  for  benefiU. 

(a)  A  spouse  or  unmarried  dependent 
child  (including  an  unmarried  dependent 
stepchild  or  adopted  child)  under  21 
years  of  age  of  a  captive  as  determined 
under  Subpart  A  of  the  subchapter  shall 
be  eligible  for  benefits  under  192.41  of 
this  subpart.  (Certain  limitations  apply, 
however,  to  persons  eligible  for  direct 
assistance  through  other  programs  of  the 
Veterans  Administration  under  Chapter 
35  of  Title  38,  United  States  Code). 

(b)  A  Principal  designated  as  a 
captive  under  Subpart  A  of  this 
subchapter,  who  intends  to  change  jobs 
or  careers  because  of  the  captive 
experience  and  who  desires  additional 
training  for  this  purpose,  shall  be 
eligible  for  benefits  under  192.42  of  this 
part  unless  such  person  is  eligible  for 
comparable  benefits  under  Title  38  of 
the  United  States  Code  as  determined 
by  the  Administrator  of  the  Veterans 
Administration. 


§  192.41    Applicable  family  benefits. 

(a)  An  eligible  spouse  or  child  shall  be 
paid  (by  advancement  or 
reimbursement]  for  expenses  incurred 
for  subsistence,  tuition,  fees,  supplies, 
books  and  equipment,  and  other 
educational  expenses  while  attending 
an  educational  or  training  institution 
approved  in  accordance  with 
procedures  established  by  the  Veterans 
Administration,  which  shall  be 
comparable  to  procedures  established 
pursuant  to  Chapters  35  and  36  of  Title 
38  U.S.C. 

(b)  Except  as  provided  in  paragraph 
(c)  or  (d)  of  this  section,  payments  shall 
be  available  under  this  subsection  for  an 
eligible  spouse  or  child  for  educational 
training  which  occurs — 

(1)  90  days  after  the  Principal  is 
placed  in  a  captive  status,  and 

(i)  Through  the  end  of  any  semester  or 
quarter  which  begins  before  the  date  on 
which  the  Principal  ceases  to  be  in  a 
captive  status,  or 

(ii)  If  the  educational  or  training 
institution  is  not  operated  on  a  semester 
or  quarter  system,  the  earlier  of  the  end 
of  any  course  which  began  before  such 
date  or  the  end  of  the  sixteen-week 
period  following  that  date. 

(c)  In  special  circumstances  and 
within  the  limitation  of  §  192.44,  the 
Secretary  of  State,  under  the  criteria  and 
procedures  set  forth  in  §  192.43,  may 
approve  payments  for  education  or 
training  under  this  subsection  which 
occurs  after  the  date  determined  under 
paragraph  (b)  of  this  section. 

(d)  In  the  event  a  Principal  dies  and 
the  death  is  determined  by  the  Agency 
Head  to  be  incident  to  that  individual 
being  a  captive,  payments  shall  be 
available  under  this  subsection  for 
education  or  training  of  a  spouse  or 
child  of  the  Principal  which  occurs  after 
the  date  of  death,  up  to  the  maximum 
that  may  be  authorized  under  §  192.44. 

(e)  Family  benefits  under  this 
subsection  shall  not  be  available  for  any 
spouse  or  child  who  is  eligible  for 
assistance  under  Chapter  35  of  Title  38 
U.S.C,  or  similar  assistance  under  any 
other  law. 

S  192.42    Applicat>le  l>enefits  for  captives. 

(a)  When  authorized  by  the  Agency 
Head,  a  Principal,  following  release  from 
captivity,  may  be  paid  (by  advancement 
or  reimbursement)  for  expenses  incurred 
for  subsistence,  tuition,  fees,  supplies, 
books  and  equipment,  and  other 
educational  expenses  while  attending 
an  educational  or  training  institution 
approved  in  accordance  with 
procedures  established  pursuant  to 
Chapter  35  and  36  of  Title  38  U.S.C. 
Payments  shall  be  available  under  this 


subsection  for  education  or  training 
which  occurs  on  or  before — 

(1)  The  end  of  any  semester  or  quarter 
(as  appropriate  which  begins  before  the 
date  which  is  10  years  after  the  day  on 
which  the  Principal  ceases  to  be  in  a 
captive  status,  or 

(2)  If  the  educational  or  training 
institution  is  not  operated  on  a  semester 
or  quarter  system,  the  earher  of  the  end 
of  any  course  which  began  before  such 
date  or  the  end  of  the  sixteen-week 
period  following  that  date. 

(b)  A  person  eligible  for  benefits 
under  this  subsection  shall  not  be 
required  to  separate  from  Government 
service  in  order  to  imdertake  the 
training  or  education.  However,  no 
educational  assistance  allowance  shall 
be  paid  to  any  eligible  person  who  is 
attending  a  course  of  education  or 
training  paid  for  under  the  Government 
Employees'  Training  Act  and  who  full 
salary  is  being  paid  to  such  person  while 
so  training. 

§  192.42    Administration  of  benefits. 

(a)  Any  person  desiring  benefits  under 
this  part,  shall  apply  in  writing  to  the 
Director  General  of  the  Foreign  Service, 
Department  of  State.  Washington.  DC 
20520.  The  application  shall  specify  the 
benefits  desired  and  the  basis  of 
eligibility  for  those  benefits.  The 
Director  General  of  the  Foreign  Service, 
on  behalf  of  the  Secretary  of  State,  shall 
make  determinations  of  eligibility  for 
benefits  under  this  part,  and  shall 
forward  certified  applications  to  the 
Veterans  Administration  and  advise  the 
applicant  of  the  name  and  address  of 
the  Office  in  the  Veterans 
Administration  that  will  counsel  the 
eligible  persons  on  how  to  obtain  the 
benefits  that  have  been  approved. 
Persons  whose  appUcations  are 
disapproved  shall  be  advised  in  writing 
of  the  reason  for  the  disapproval. 
Applications  for  foreign  service 
nationals  and  their  dependents  shall  be 
made  with  the  Office  of  Foreign  Service 
National  Personnel.  Department  of 
State.  That  office  will  handle  the 
administrative  details  and  benefits  using 
the  criteria  specified  in  this  subchapter. 

(b)  The  Veterans  Administration  shall 
provide  the  same  level  and  kind  of 
assistance,  including  payments  (by 
advancement  or  reimbursement)  for 
authorized  expenses  up  to  the  same 
maximum  amounts,  to  spouses  and 
children  of  captives,  and  to  Principals 
following  their  release  from  captivity  as 
it  does  to  eligible  spouses  and  children 
of  veterans  and  to  eligible  veterans, 
respectively,  under  Chapters  35  and  36 
of  Title  38  U.S.C.  The  Veterans 
Administration  shall,  under  procedures 
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it  has  established  to  administer  section 
1724  of  Title  38.  U.S.C,  discontinue 
assistance  for  any  individual  whose 
conduct  or  progress  is  unsatisfactory 
under  standards  consistent  with  those 
established  pursuant  to  such  section 
1724. 

(c]  An  Advisory  Board  shall  be 
established  to  advise  on  eligibility  for 
benefits  under  paragraphs  (c)  and  (d)  of 
§  S  192.41  and  192.42.  The  Board  shall  be 
composed  of  the  Under  Secretary  of 
State  for  Management  as  Chair,  the 
Director  of  the  Office  of  Medical 
Services  of  the  Department  of  State,  the 
Executive  Director  of  the  regional 
bureau  of  the  Department  of  State  in 
whose  region  the  relevant  hostile  action 
occurred,  the  Director  of  Personnel  or 
other  designee  of  the  applicable 
employing  agency,  and  a  representative 
of  the  Veterans  Administration 
designated  by  the  Administrator. 

(d)  If  an  application  is  received  from  a 
spouse  or  child  for  extended  training 
under  §  192.41(c).  the  Director  General 
of  the  Foreign  Service  of  the  Department 
of  State  shall  determine  with  the  advice 
of  the  Advisory  Board  whether  the 
Principal,  following  release  from 
capitivity,  is  incapacitated  by  the 
captive  experience — 

(1)  To  the  extent  that  he  or  she  has  not 
returned  to  full-time  active  duty  and  is 
unlikely  to  be  able  to  resume  the  normal 
duties  of  his  or  her  position  or  career,  or 

(2)  In  the  event  of  a  separation  from 
Government  service,  that  the  Principal  is 
unable  to  assume  a  comparable  position 
or  career,  for  at  least  six  months  from 
the  date  of  release  from  captivity. 

If  the  Secretary  makes  such  a 
determination,  he  or  she  may  approve, 
within  the  limits  of  i  192.44.  an 
application  under  §  192.41(c)  for  up  to 
one  year  of  education  or  training.  If  the 
Principal  remains  incapacitated,  the 
Secretary  may  approve  additional 
training  or  education  up  to  the  maximum 
authorized  under  §  19Z44. 

§  192.44    Maximum  limitation  on  benefits. 

(a)  In  no  event  may  assistance  be 
provided  under  this  subpart  for  any 
individual  for  a  period  in  excess  of  45 
months,  or  the  equivalent  thereof  in 
part-time  education  or  training. 

(b)  The  eligibility  of  a  spouse  for 
benefits  under  paragraph  (c)  or  (d)  of 

§  192.41  shall  expire  on  a  date  which  is 
10  years  after  the  date  of  the  release  of 
the  captive  or  the  death  of  the  captive 
while  in  captivity,  respectively.  The 
eligibihty  of  a  dependent  child  for 
benefits  under  S  192.41  (c)  and  (d)  shall 
expire  on  the  2l8t  birthday  of  such  child 
or  on  such  later  date  as  determined  by 
the  Administrator  of  the  Veterans 
Administration  or  Agency  Head,  as  if 


section  1712  to  Title  38,  U.S.C.,  were 
applicable. 

Subpart  F— Compensation  for 
Disability  or  Deatti 

§192.50    EligibiUty  for  benefits. 

(a)(1)  The  Federal  Employees' 
Compensation  Act  (5  U.S.C.  8010  et  seq.) 
provides  for  medical  coverage  and  the 
payment  of  compensation  for  wage  loss 
and  for  permanent  impairment  of 
speciried  members  and  fimctions  of  the 
body  incurred  by  employees  as  a  result 
of  an  injury  sustained  while  in  the 
performance  of  their  duties  to  the  United 
States.  The  Office  of  Workers' 
Compensation  Programs  (OWCP), 
Department  of  Labor,  administers  the 
program.  All  individuals  employed  by 
the  U.S.  Government  are  eligible  to 
apply  for  wage-loss  and  medical 
benefits  under  the  FECA.  Family 
members  of  such  employees  may  apply 
for  death  benefits.  An  application  must 
be  made  with  OWCP  by  such  individual 
or  on  behalf  of  such  individuals,  prior  to 
the  determination  of  eligibility  or 
payment  of  any  benefits  under  this 
subpart. 

(2)  In  the  case  of  foreign  service 
national  employees  covered  for  work 
related  injury  or  death  under  the  local 
compensation  plan  established  pursuant 
to  22  U.S.C.  3968,  such  applications 
should  be  filed  with  the  organizational 
authority  in  the  country  of  employment 
which  provides  such  coverage.  Benefit 
levels  payable  to  foreign  service 
national  employees  under  this  subpart 
shall  be  no  less  than  comparable 
benefits  payable  to  U.S.  citizen 
employees  under  FECA.  Eligibility 
determination  and  payment  of 
supplemental  benefits,  if  any,  is  the 
responsibility  of  the  Director  General  of 
the  Foreign  Service  for  the  State 
Department. 

(b)  Any  death  or  disability  benefit 
payment  made  under  this  section  shall 
be  reduced  by  the  amount  of  any  other 
death  or  disability  benefits  funded  in 
whole  or  in  part  by  the  United  States, 
except  that  the  amount  shall  not  be 
reduced  below  zero.  The  cash  payment 
under  192.11(b)  of  Subpart  B  is  excluded 
from  the  offset  requirement. 

(c)  Compensation  under  this  section 
may  include  payment  (whether 
advancement  or  reimbursement)  for  any 
medical  or  health  expenses  relating  to 
the  death  or  disability  involved  to  the 
extent  that  such  expenses  are  not 
covered  under  subpart  D  of  these 
regulations.  Procedures  of  subpart  D  of 
these  regulations  shall  apply  in  making 
such  determinations. 


§  192.51    Death  benefit 

(a)  The  Secretary  of  State  or  Agency 
Head  may  provide  for  payment,  by  the 
employing  agency,  of  a  death  benefit  to 
the  surviving  dependents  of  any  eligible 
individual  under  192.1(a)  who  dies  as  a 
result  of  injuries  caused  by  hostile 
action  or  as  the  result  of  captivity. 

(b)  The  death  benefit  payment  for  an 
employee  shall  be  equal  to  one  year's 
salary  at  the  time  of  death.  Such  death 
benefit  is  subject  to  the  offset  provisions 
under  192.50(b)  including  the  Federal 
Employees'  Compensation  Act.  The 
death  benefit  for  an  employee's  spouse 
and  other  eligible  individuals  under 
192.1(b)  of  Subpart  A  shall  be  equal  to 
one  year's  salary  of  the  principal  at  the 
time  of  death. 

(c)  A  death  benefit  payment  for  an 
adult  under  this  section  shall  be  made 
as  follows: 

(1)  First,  to  the  widow  or  widower. 

(2)  Second,  to  the  dependent  child,  or 
children  in  equal  shares,  if  there  is  no 
widow  or  widower. 

(3)  Third,  to  the  dependent  parent,  or 
dependent  parents  in  equal  shares,  if 
there  is  no  widow,  widower,  or  child. 

(4)  Fourth,  to  adult,  non-dependent 
children  in  equal  shares. 

If  there  is  no  survivor  entitled  to 
payment  under  this  subsection,  no 
payment  shall  be  made. 

(d)  A  death  benefit  payment  for  a 
child  under  this  section  shall  be  made  as 
follows: 

To  the  surviving  parents  or  legal 
guardian.  If  there  are  no  surviving 
parents  or  legal  guardian,  no  payment 
shall  be  made. 

(e)  As  used  in  this  section — each  of 
the  terms  "widow",  "widower",  and 
"parent"  shall  have  the  same  meaninjj 
given  such  term  by  section  8101  of  Title 
5,  U.S.C;  "child"  has  the  meaning  given 
in  §  192.3(b)(2). 

§192.52    DisablNty  benefits. 

(a)  Principals  who  qualify  for  benefits 
under  192.1  and  are  employees  of  the 
U.S.  Government  are  considered  for 
disability  payments  under  programs 
administered  by  the  Office  of  Workers' 
Compensation  Programs  (OWCP), 
Department  of  Labor,  or  in  the  case  of 
foreign  service  national  employees,  the 
programs  may  be  administered  by  either 
OWCP  or  the  organizational  authority  in 
the  country  of  employment  which 
provides  similar  coverage  under  the 
local  compensation  plan  established 
pursuant  to  22  U.S.C.  3968.  Normal  filing 
procedures  as  specified  by  either  OWCP 
or  the  local  organizational  authority 
which  provides  such  coverage  should  be 
followed  in  determining  eligibility. 
Duplicate  benefits  may  not  be  received 


from  both  OWCP  and  the  local 
organizational  authority  for  the  same 
claim.  Additional  benefits  to  persons 
qualifying  for  full  FECA  or  similar 
benefits  would  not  normally  be  payable 
under  this  subpart,  except  to  foreign 
service  national  employees  whose 
benefit  levels  are  below  comparable 
benefits  payable  to  U.S.  citizen 
employees  under  FECA.  Foreign  service 
national  employees  whose  benefit  levels 
are  below  comparable  benefits  payable 
to  U.S.  citizens  under  FECA  may  receive 
benefits  under  this  subpart  so  that  total 
benefits  received  are  comparable  to  the 
benefits  payable  to  U.S.  citizen 
employees  under  FECA. 

(b)  Family  members  who  do  not 
qualify  for  either  OWCP  benefits  or 
benefits  from  the  organizational 
authority  in  the  country  of  employment 
which  provides  similar  coverage,  and 
anyone  eligible  under  §  192.1(a)  who 
does  not  qualify  for  full  benefits  from 
0'((VCP,  must  file  an  application  for 
disability  benefits  with  the  Office  of 
Medical  Services,  Department  of  State, 
for  a  determination  of  eligibility  under 
this  subpart,  if  connected  with  hostile 
action  abroad.  Applications  made  in 
connection  with  hostile  action  in 
domestic  situations  will  be  directed  to 
the  Agency  Head.  Such  applications  for 
disability  payments  will  be  considered 
using  the  same  criteria  for  determination 
as  established  by  OWCP. 

(c)  Family  members  who  are 
determined  to  be  disabled  by  the  Office 
of  Medical  Services,  or  Agency  Head 
using  the  OWCP  criteria,  are  eligible  to 
receive  a  lump-sum  payment  based  on 
the  following  guidelines: 

(1)  Permanent  total  disability  rate.  A 
lump-sum  payment  equal  to  two  year's 
salary  of  the  Principal  at  the  time  of  the 
qualifying  incident. 

(2)  Temporary  total  disability  rate.  A 
lump-sum  payment  computed  at  66% 
percent  of  the  monthly  pay  rate  of  the 
Principal  for  each  month  of  temporary 
total  disability,  not  to  exceed  one  year's 
salary  of  the  Principal. 

(3)  Partial  disability  rate.  A  lump-sum 
payment  authorized  in  accordance  with 
5  U.S.C.  8106,  equal  to  eeVs  percent  of 
the  difference  between  the  monthly  pay 
at  the  time  of  the  qualifying  incident  and 
the  monthly  wage-earning  capacity  of 
the  family  member  after  the  beginning  of 
the  partial  disability,  not  to  exceed  one 
year's  salary  of  the  Principal.  For  family 
members  with  no  wage-earning  history, 
a  lump-sum  payment  equal  to  66% 
percent  of  the  difference  between  the 
estimated  monthly  wage-earning 
capacity  of  the  family  member  at  the 
time  of  the  qualifying  incident  and  the 
monthly  wage-earning  capacity  after  the 
beginning  of  the  parfial  disability,  not  to 


exceed  one  year's  salary  of  the  Principal 
may  be  authorized,  using  the  criteria 
established  by  OWCP  for  such 
determination. 

(4)  Special  loss  schedule.  In  addifion 
to  the  temporary  disability  benefits 
payable  in  accordance  with  this 
subsection,  if  there  is  permanent 
disability  involving  the  loss,  or  loss  of 
use,  of  a  member  or  function  of  the  body 
or  involving  disfigurement,  a  lump-sum 
payment  may  be  authorized  at  the  rate 
of  25  percent  of  the  payment  authorized 
in  accordance  with  the  schedule  and 
procedures  in  5  U.S.C.  8107  and  20  CFR 
10.304.  The  Director  General  of  the 
Foreign  Service  of  State  or  the  Agency 
Head,  may  at  their  discretion,  authorize 
payments  under  this  subpart  in  addition 
to  payments  for  those  organs  and 
members  of  the  body  specified  in  5 
U.S.C.  8107  and  in  20  CFR  10.304.  The 
provisions  of  20  CFR  Part  10,  Subpart  D, 
which  prevent  the  payment  of  disability 
compensation  and  scheduled 
compensation  simultaneously,  shall  not 
apply  to  these  regulations. 

Cash  payments  under  this  subpart  are 
the  responsibility  of  the  employing 
agency. 
George  S.  Vest, 

Director  General  of  the  Foreign  Service  and 
Director  of  Personnel. 
October  6, 1988 
(FR  Doc.  88-27298  Filed  11-28-88;  8:45  am] 

BILUNG  CODE  4710-ISHi 


DEPARTIMENT  OF  EDUCATION 
34  CFR  Part  237 

Christa  McAullffe  Fellowship  Program; 
Correction 

agency:  Department  of  Education. 
ACTION:  Correction;  notice  of  proposed 
rulemaking. 

SUMMARY:  This  action  corrects  a  notice 
of  proposed  rulemaking  published  on 
November  15, 1988  (53  FR  46072).  On 
page  46072.  in  the  first  column,  change 
the  first  line  of  the  SUMMARY  to  read: 
"The  Secretary  proposes  to  amend 
*  *  *".  Remove  the  paragraph  following 
EFFECTIVE  DATE:  and  add.  in  its  place, 
"Comments  must  be  received  on  or 
before  December  30, 1988".  Add  the 
following  section  after  the  paragraph  on 

EFFECnVE  DATE. 

addresses:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Dr.  Richard  La  Pointe. 
Deputy  Assistant  Secretary, 
RegulaUons.  Innovation  and 
Developmenif,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Educatio^400  Maryland  Avenue 


SW.,  Washington,  DC  20202.  Telephone 
(202)  732-4659. 

Program  Authority:  20  U.S.C.  113-11136. 
unless  otherwise  noted. 

Dated:  November  22. 1988. 
Beryl  Doraett, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  88-27513  Filed  11-28-88:  8:45  am] 

BILLMO  CODE  4000-01-11 


POSTAL  SERVICE 

39  CFR  Part  265 

Release  of  Information;  Modification 
of  Fees  for  Record  Retrieval  by 
Computer 

agency:  Postal  Service. 
action:  Proposed  rule. 

summary:  The  Postal  Service  proposes 
to  modify  the  fees  charged  for  furnishing 
Postal  Service  records  retrieved  by 
computer  to  members  of  the  public.  The 
proposed  modified  fees  implement 
existing  policy  to  recover  the  actual  cost 
incurred  by  the  Postal  Service  for  the 
retrieval  and  represent  no  change  in 
policy  concepts. 

DATE:  Comments  on  the  modified  fees 
must  be  received  on  or  before  December 
29. 1986. 

ADDRESS:  Comments  may  be  mailed  to 
the  Records  Office,  U.S.  Postal  Service. 
475  L'Enfant  Plaza  SW.,  Washington,  DC 
20260-5010  or  delivered  to  Room  10670 
at  the  above  address  between  8:15  a.m. 
and  4:45  p.m.  Comments  received  may 
also  be  inspected  during  the  above 
hours  in  Room  10670. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Martha  J.  Smith  (202)  268-2931. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  fee  modifications  do  not  alter 
the  basic  concepts  or  thrust  of  Postal 
Service  policy  in  the  area  of  records 
retrieval  fees  that  may  be  charged  in 
connection  with  the  release  of 
information  to  the  public.  Computer 
retrieval  fees  were  last  published  on 
April  24, 1987  (52  FR  13667).  The  fees  are 
subject  to  periodic  revision.  The 
proposal  modifications  to  Part  265 — 
Release  of  Information — ^revise  the  fees 
for  retrieving  data  by  computer  to  reflect 
current  labor  and  administrative  costs. 

List  of  Subjects  in  39  CFR  Part  265 

Freedom  of  information.  Postal 
Service. 

For  the  reasons  stated  herein,  the 
Postal  Service  proposes  to  amend  39 
CFR  Part  265  as  follows: 
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PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552. 

§265.8    [Ammdad] 

2.  Section  265.8(b](l](ii)  is  amended  by 
removing  the  parenthetical  sentence  at 
the  end  thereof  and  adding,  in  its  place. 
the  following  sentence:  "(See  Appendix 
A.)" 

3.  Appendix  A  to  Part  265  is  revised  to 
read  as  follows: 

Appendix  A — Information  Services 
Price  List 

When  information  is  requested  that  must 
be  retrieved  by  computer,  the  requester  is 
charged  for  the  resources  required  to  furnish 
the  information.  Estimates  are  provided  to 
the  requester  in  advance  and  are  based  on 
the  following  price  list. 


Description  of 
services 

Price 

Unit 

A.  System  Utilization 

Services:  Central 

Processor  Unit 

(CPU)  Based  upon 

IBM  3090-200 

Perlormance 

Standard 

Batch  Processing. 

S3.000  00 

Hour. 

Time  Sharing 

3.400  00 

Hour. 

Option  (TSO). 

Customer 

3,400.00 

Hour. 

Information 

Control  System 

(CICS). 

Integrated  Data 

3,400.00 

Hour. 

Base 

Management 

System  (IDMS). 

Direct  Access 

45 

1 ,000  lines. 

Storage  Device 

(DASD)  Oiannef 

Utilization 

(EXCPs— 

execution  of 

channel 

programs). 

Tape  Channel 

.80 

1.000  lines. 

Utilization 

(EXCPs). 

Local  Printing 

.95 

1,000  lines 

B.  Personnel 

Ctiarges: 

Manual  Unit 

30.00 

Hour 

Personnel. 

Systems  and 

42.00 

Hour. 

Programming 

Personnel. 

{.  Fred  Eggleaton 

Assistant  General  Counsel.  Legislative 

Division. 

[FR  Doc.  88-27493  Filed  11-28-88;  8:45  am) 

BILLING  COOe  7710-1^4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3483-3;TN-063] 

Approval  and  Promulgation  of 
implementation  Plans;  Tennessee; 
Disapproval  of  Plan  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  Today.  EPA  proposes  to 
disapprove  a  variance,  Tennessee  Air 
Pollution  Control  Board  Order  21-87, 
which  allows  the  North  American  Rayon 
Corporation  (NARC)  to  operate  Boilers  1 
and  2  at  the  NARC  Plant  in 
Elizabethtown,  Carter  County, 
Tennessee  during  emergencies. 
Disapproval  is  proposed  because  the 
technical  support  document  submitted 
by  the  Tennessee  Division  of  Air 
Pollution  Control  does  not  include 
adequate  air  quality  modelling 
information. 

DATES:  To  be  considered,  comments 
must  reach  us  on  or  before  December  29, 
1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Rosalyn  D.  Hughes  of 
EPA  Region  IV's  Air  Programs  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  State's  submittal  are 
available  for  review  during  normal 
business  hours  at  the  following 
locations: 

Division  of  Air  Pollution  Control. 
Tennessee  Department  of  Health  and 
Environment,  4th  Floor  Customs 
House,  701  Broadway.  Nashville, 
Tennessee  37219. 
Environmental  Protection  Agency,  Air 
Programs  Branch — Region  IV.  345 
Courtland  Street,  NE.,  Atlanta. 
Georgia  30365. 
FOR  FURTHER  INFORMATrON  CONTACT: 
Rosalyn  D.  Hughes,  EPA  Region  IV  Air 
Programs  Branch,  at  the  address  listed 
above,  and  phone  (404)  347-2864  or  FTS 
257-2864. 

SUPPtfMENTARY  INFORMATION:  On 
January  6, 1988,  The  Tennessee  Division 
of  Air  Pollution  Control  (Division) 
submitted  several  Board  Orders  as  State 
Implementation  Plan  (SIP)  revisions. 
Each  Board  Order  addressed  approvals 
of  variances  from  or  revisions  to 
Division  rules  for  various  companies 
operating  in  Tennessee.  SIP  revision 
requests  for  companies  other  than 
NARC  will  be  addressed  in  other 
notices. 

Operation  of  NARC  Boilers  1  and  2 
during  emergencies  was  approved  in 
Board  Order  21-67,  which  allows 


variances  from  Division  rules  1200-3-6- 
.02, 120a-3-5-.01  and  1200-3-9-.02. 
NARC  operates  nine  boilers  (Nos.  1.  2.  4. 
5.  6,  7,  8, 9  and  10).  Boilers  4-10  are  used 
diu'ing  normal  operation  and  have 
adequate  emission  control  equipment; 
however.  Boilers  1  and  2,  which  are 
operated  in  emergency  situations,  have 
no  emission  control  equipment. 

In  order  to  approve  any  SIP  revision, 
EPA  must  have  adequate  assurance  that 
the  revision  will  not  jeopardize  either 
the  National  Ambient  Air  Quality 
standards  (NAAQS)  or  the  prevention  of 
significance  deterioration  (PSD) 
increments  (see  40  CFR  51.160(a). 
51.165(a)  (1)  and  (2)  and  51.166(a)  (1)  and 
(2)).  In  the  case  of  a  relaxation  of  a 
particulate  emission  limit,  such 
assurance  must  consist  of  air  quality 
dispersion  modelling. 

In  the  technical  support  document 
submitted  by  Tennessee,  an  adequate 
modelling  analysis  was  not  submitted. 
The  agency  submitted  a  screening 
analysis  which  did  consider  the  worst- 
case  scenario  but  did  not  consider  the 
effects  of  downwash.  Tennessee  did  not 
give  any  justification  for  the  omission  of 
downwash. 

On  February  5. 1988,  EPA  requested 
from  the  Division  additional  information 
concerning  the  air  quality  modelling  that 
was  submitted.  This  information  has  not 
been  received. 

Proposed  Action 

EPA  has  reviewed  the  submitted 
material  and  found  that  it  does  not 
contain  adequate  information  necessary 
to  evaluate  the  requested  SIP  revision. 
Therefore,  EPA  is  proposing  to 
disapprove  Board  Order  21-87,  which 
allows  a  variance  from  Division  rules  in 
order  for  the  North  American  Rayon 
Cooperation  to  operate  Boilers  1  and  2 
during  emergencies.  Interested  persons 
are  invited  to  submit  comments  on  this 
proposed  disapproval.  EPA  will  consider 
all  comments  received  within  thirty 
days  of  the  publication  of  this  notice. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  must  assess  the 
impact  of  proposed  rules  on  small 
entities.  If  EPA  takes  final  action  as 
proposed  today,  the  operation  of  North 
American  Rayon  Corporation  would  be 
affected,  but  we  do  not  have  sufficient 
information  to  determine  exactly  what 
impact  such  a  decision  would  have. 
However,  if  information  can  be 
submitted  to  show  the  effects  of  the 
variance  on  air  quality  are  minimal.  EPA 
will  withdraw  the  proposed  disapproval 
and  propose  approval. 


Under  Executive  Order  12291.  todays, 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
mater. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  July  13. 1988. 
Lee  A.  DeHihns.  Ill, 
Acting  Regional  Administrator. 
(FR  Doc.  88-27457  Filed  11-28-88;  8:45  am) 
BILUNO  COOC  tSM-SO-M 

40  CFR  Part  228 
[FRL-3483-S] 

Ocean  Dumping;  Proposed  De- 
Designation  of  a  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  today  proposed  to  de- 
designate  an  ocean  disposal  site 
formerly  used  to  dispose  of  industrial 
waste,  known  as  the  Deepwater 
Industrial  Waste  Disposal  Site.  At  the 
time  of  the  Final  Designation  of  this  site. 
May,  1984,  the  Final  Environmental 
Impact  Statement  (FEIS)  concluded  that 
designation  of  the  site  was  appropriate 
since  all  the  provisions  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  (33  U.S.C.  1401  et  seq.,  and  16  U.S.C. 
1431  et  seq.,  as  amended],  as  well  as 
EPA's  Ocean  Dumping  Regulations  and 
Criteria  (40  CFR  Parts  220  through  225, 
227  through  229;  42  FR  2462  as  amended) 
were  satisfied.  This  is  no  longer  the 
case.  Therefore,  the  Agency  proposes  to 
de-designate  the  Deepwater  Industrial 
Disposal  Site  in  accordance  with  the 
provisions  of  S  228.11(a),  which  specifies 
that  modifications  in  disposal  site  use 
which  involve  the  withdrawal  of 
designated  disposal  sites  from  use  will 
be  based  upon  environmental  impacts 
and/or  changed  circumstances 
concerning  use  of  the  site,  and 
§  228.11(d),  which  specifies  that  the 
determination  of  the  Administrator  as  to 
whether  to  terminate  use  of  a  disposal 
site  will  be  based  on  the  impact  of 
disposal  at  the  site  itself  and  on  the 
Criteria.  "Criteria"  as  defined  at 
I  220.2(g)  refers  to  the  criteria  set  forth 
in  Part  227  of  Subchapter  H.  which 
includes  determination  of  need  for 
designation  of  a  disposal  site.  There  are 
no  current  permittees  utilizing  the 
Deepwater  Industrial  Waste  Disposal 
Site.  The  most  recent  permits  expired  in 
1987,  and  subsequent  re-applications 


from  the  two  permittees  were 
withdrawn  because  of  the  feasibility  of 
land-based  alternatives.  Therefore,  the 
need  for  the  Deepwater  Industrial 
Waste  Disposal  Site  has  effectively 
been  eliminated,  so  the  site  no  longer 
complies  with  the  above  mentioned 
criteria. 

DATE:  Comments  must  be  received  on  or 
before  January  13, 1989. 

ADDRESS:  Send  comments  to:  Mario  P. 
Del  Vicario,  Chief,  Marine  and 
Wetlands  Protection  Branch,  EPA. 
Region  II,  26  Federal  Plaza,  New  York. 
New  York,  10278-0090. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mario  P,  Del  Vicario,  (212)  264-5170. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.,  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  Management 
authority  for  all  sites  is  delegated  to  the 
EPA  organizational  entity  under  which 
each  site  is  located.  This  site  de- 
designation  is  being  proposed  piu'suant 
to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H. 
§  228.4)  state  that  ocean  diunping  sites 
will  be  designated  by  publication  in  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2461  et  seq.).  The  Deepwater  Industrial 
Waste  Site  was  added  by  49  FR  19012, 
May  4, 1984.  Interested  persons  may 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
45  days  of  the  date  of  this  publication  to 
the  address  given  above. 

The  site  was  originally  among  the 
fourteen  municipal  and  industrial  waste 
disposal  sites  given  interim  designation 
status  when  the  EPA  Ocean  Dumping 
regulations  were  published  in  1972. 
Subsequent  to  enactment  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  (MPRSA)  in  1972.  over  100 
permittees  have  diunped  industrial 
wastes  at  various  ocean  dump  sites, 
including  the  Deepwater  Industrial 
Waste  Disposal  Site.  Quantities  of 
industrial  wastes  dumped  at  the  interjm- 
designated  site  decreased  from  329.000 
wet  tons  in  1973  to  192,000  wet  tons  in 
1982.  After  final  designation  of  the 
Deepwater  Industrial  Waste  Disposal 
Site,  quantities  of  waste  diunped 
decreased  even  further.  In  1985,  99,000 
wet  tons  of  material  were  disposed  of  at 
the  site;  this  quantity  increased  to 
213,000  wet  tons  in  1986,  but  decreased 


to  28,000  wet  tons  in  1987.  In  1988.  there 
was  no  industrial  waste  disposal  at  thi« 
site. 

B.  EIS  Development 

EPA's  Ocean  Dumping  Regulations 
and  Criteria  contain  provisions  for 
selecting  and  designating  ocean  disposal 
sites.  When  these  regulations  were 
published  in  1972,  fourteen  municipal 
and  industrial  waste  disposal  sites  were 
listed  in  the  regulations  and  given 
interim  designation. 

In  June  1979  a  Draft  Envirormiental 
Impact  Statement  (DEIS)  was  published 
recommending  the  permanent 
designation  of  the  Deepwater  Industrial 
Waste  Disposal  Site.  Through  this  EIS. 
EPA  conducted  an  in-depth  study  of  the 
dump  site  to  determine  its  acceptability 
with  the  criteria  and  regulations.  A 
public  hearings  to  solicit  additional 
comments  was  held  in  August  1979.  The 
Final  EIS  was  published  in  February 
1980  and  the  designation  of  a  permanent 
industrial  waste  disposal  site  occurred 
in  May  1984.  At  the  time,  the  need  for 
the  site  designation  was  demonstrated. 

C.  Location 

The  current  Deepwater  Industrial 
Waste  Disposal  Site  is  a  portion  of  the 
former  interim-designated  106-Mile  Site. 
The  Deepwater  Industrial  Waste 
Disposal  Site  is  located  approximately 
90  nautical  miles  off  the  coast  of  Cape 
May,  New  Jersey.  The  site  is  circular 
with  a  radius  of  three  nautical  miles, 
and  water  depths  at  the  site  range  from 
2,250  to  2,750  meters.  The  center 
coordinates  of  the  site  to  the  de- 
designated  are  as  follows: 

Latitude:  38°45  00"  N 
Longitude:  72°20'00"  W 

D.  Regulatory  Requirements 

EPA  proposes  to  de-designate  the 
Deepwater  Industrial  Waste  Disposal 
Site  in  accordance  with  the  provisions 
of  EPA's  Ocean  Dumping  Regulations 
and  Criteria.  Section  228.11(a),  specifies 
that  modifications  in  disposal  site  use 
which  involve  the  withdrawal  of 
designated  disposal  sites  from  use  will 
be  based  upon  environmental  impacts 
and/or  changed  circumstances 
concerning  use  of  the  site.  Section 
228.11(d)  specifies  that  the 
determination  of  the  Administrator  as  to 
whether  to  terminate  use  of  a  disposal 
site  will  be  based  on  the  impact  of 
disposal  at  the  site  itself  and  on  the 
Criteria.  "Criteria"  as  defined  at 
S  220.2(g)  refers  to  the  criteria  set  forth 
in  part  227  of  Subchapter  H,  which 
includes  determination  of  need  for 
designation  of  a  disposal  site.  There  are 
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no  current  permittees  utilizing  the 
Deepwater  Industrial  Waste  Disposal 
Site.  The  most  recent  permits  expired  in 
1987,  and  subsequent  re-applications 
from  the  two  permittees  were 
withdrawan  because  of  the  feasibility  of 
land-based  alternatives.  Therefore,  the 
need  for  the  Deepwater  Industrial 
Waste  Disposal  Site  has  effectively 
been  eliminated,  so  the  site  no  longer 
complies  with  the  above-mentioned 
criteria. 

The  last  permits  were  issued  by  EPA 
in  1984  for  ocean  disposal  of  industrial 
wastes  at  the  site.  Both  of  these  permits 
have  expired  and  there  are  currently  no 
authorized  permits  for  disposal  at  this 
site.  No  ocean  dumping  has  been 
conducted  at  the  site  since  March  1987. 

The  Criteria  stipulate  that  an  ocean 
dimiping  permit  can  be  issued  only  if 
there  are  no  alternatives  to  ocean 
disposal  which  are  technically  feasible, 
economically  reasonable,  and  which 
would  have  less  adverse  impact  on  the 
overall  environment  than  ocean 
disposal.  All  permits  issued  contain 
conditions  requiring  the  permittee  to 
evaluate  and  implement  alternative 
disposal  which  do  not  involve  discharge 
at  the  Deepwater  Industrial  Waste 
Disposal  Site  have  been  identified. 

E.  Proposed  Action 

In  view  of  the  fact  that  feasible 
alternatives  to  disposal  at  the 
Deepwater  Industrial  Waste  Disposal 
Site  have  been  identified,  and  there  is 
no  current  or  reasonably  foreseeable 
need  for  the  site.  EPA  hereby  proposes 
to  de-designate  the  Deepwater 
Industrial  Waste  Disposal  Site,  in 
accordance  with  EPA  Ocean  Dumping 
Regulations. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities. 
Since  there  are  no  current  permittees. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities.  Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  that  would  result  in  its 
classification  as  a  major  rule  under  the 
Executive  Order.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 


This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et. 
seq.). 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated:  November  10, 1988. 
William  Muszynski, 

Acting  Regional  Administrator.  Region  II. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
amended  as  set  forth  below. 

PART  228— {AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  sees.  1412  and  1418. 

§228.12    [Amended.] 

2.  Section  228.12  is  amended  by 
removing  paragraph  {b){17). 

[FR  Doc.  88-27455  Filed  11-28-88:  8:45  am] 
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40  CFR  Part  300 
[SW-FnL-3477-7] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan;  the 
National  Priorities  List 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  intent  to  delete  sites 
from  the  National  Priorities  List:  Request 
for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  IV  announces  its 
intent  to  delete  the  Parramore  Surplus 
Company  site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment.  The  NPL  is  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabihty 
Act  of  1980  (CERCLA).  This  action  is 
being  taken  by  EPA.  because  it  has  been 
determined  that  all  appropriate  Fund- 
Hnanced  responses  under  CERCLA  have 
been  implemented  and  completed  and 
EPA.  in  consultation  with  the  State  has 
determined  that  no  further  cleanup  by 
responsible  parties  is  necessary.  This 
notice  is  intended  to  solicit  public 
comment  on  the  intent  of  EPA  to  delete 
the  Parramore  Surplus  Company  site. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before 
December  24. 1988. 


ADDRESSES:  Comments  may  be  mailed 
to  Patrick  M.  Tobin.  Director.  Waste 
Management  Division,  c/o  Jeanne  Dove, 
Site  Project  Manager,  345  Courtland 
Street  NE..  Atlanta,  Georgia.  The 
comprehensive  information  on  this  site 
is  available  through  the  EPA  Regional 
Docket  clerks.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
appropriate  Regional  Docket  Office. 
Address  for  the  Regional  Docket  Office 
is:  Gayle  Alston,  Region  IV,  USEPA 
Library,  Room  G-8,  345  Courtland  Street 
NE.,  Atlanta.  Georgia  30365,  404/347- 
4216. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  M.  Tobin.  Director,  Waste 
Management  Division,  c/o  Jearme  Dove, 
Site  Project  Manager,  345  Courtland 
Street  NE..  Atlanta  Georgia  30365. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contenta 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  IV  announces  its  intent  to 
delete  Parramore  Surplus  site  from  the 
National  Priorities  List  (NPL).  Appendix 
B,  of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
and  requests  comments  on  this  deletion. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  sites  deleted  from 
the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the  unlikely 
event  that  conditions  at  the  site  warrant 
such  action. 

The  EPA  will  accept  comments  on  this 
site  for  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 
Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  site  and  explains  how  the 
site  meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

Recent  amendments  to  the  NCP 
establish  the  criteria  the  Agency  uses  to 
delete  sites  from  the  NPL  as  published  in 
the  Federal  Register  on  November  20. 
1985  (50  FR  47912).  S  300.66(c)(7)  of  the 
NCP  provides  that  sites: 

*  *  *  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 


further  response  is  appropriate.  In 
making  this  determination  EPA  will 
consider  whether  any  of  the  following 
criteria  has  been  met: 

(i)  EPA.  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required: 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  deciding  to  delete  a  site,  EPA 
will  make  a  determination  that  the 
remedy  or  decision  that  no  remedy  is 
necessary,  is  protective  of  public  health, 
welfare,  and  the  environment, 
considering  environmental  requirements 
which  are  applicable  or  relevant  and 
appropriate  at  the  time  of  the  deletion. 

Deletion  of  the  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions.  Section 
300.66(c)(8)  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL. 

III.  Deletion  Procedures 

In  the  NPL  rulemaking  published  in 
the  Federal  Register  on  October  15, 1984 
(49  FR  40320),  the  Agency  solicited  and 
received  comments  on  the  question  of 
whether  the  notice  and  comment 
procedures  followed  for  adding  sites  to 
the  NPL  should  also  be  used  before  sites 
are  deleted.  Comments  also  were 
received  in  response  to  the  amendments 
to  the  NCP  that  were  proposed. in  the 
Federal  Register  on  February  12, 1985 
(50  FR  5862).  Deletion  of  sites  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individual's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes  and 
to  assist  agency  management.  As  is 
mentioned  in  section  II  of  this  notice, 
§  300.66(c)(8)  of  the  NCP  makes  clear 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  future  Fund- 
financed  response  actions. 

For  the  deletion  of  this  site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  before  making  the  final 
decision  to  delete.  The  Agency  believes 
that  deletion  proceduires  should  focus  on 
notice  and  comment  at  the  local  level. 
Comments  from  the  local  community 


surrounding  the  sites  considered  for 
deletion  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site.  The 
Agency  is  considering  using  similar 
procedures  in  the  future  with  the 
exception  that  the  notice  and  the 
comment  period  is  being  conducted  at 
the  local  level  concurrent  with  this 
notice  through  the  Federal  Register. 
The  procedures  used  are: 

1.  EPA  Regional  Office  recommended 
deletion  and  prepared  relevant 
documents. 

2.  EPA  Regional  Office  is  providing  a 
30-day  public  comment  period  on  the 
deletion  package.  The  notification  is 
being  provided  to  local  residents 
through  local  and  community 
newspapers.  The  Region  made  all 
relevant  documents  available  in  the 
Regional  Offices  and  local  site 
information  repositories. 

3.  The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  tentative  decision 
to  delete  is  made. 

A  deletion  will  occur  after  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  places  a 
notice  in  the  Federal  Register,  and  the 
NPL  will  reflect  any  deletions  in  the 
next  final  update.  Public  notices  and 
copies  of  the  responsiveness  summary 
will  be  made  available  to  the  local 
residents  by  the  Regional  Offices. 

rV.  Basis  for  Intended  Site  Deletions 

The  following  summary  provides  the 
Agency's  rationale  for  intending  to 
delete  this  site  from  the  NPL. 

Parramore  Surplus  Company  Site,  Mt. 
Pleasant,  Florida 

The  Parramore  Surplus  site  is  a  25 
acre  site  located  in  northwestern 
Gadsden  County,  Florida  in  the  town  of 
Mt.  Pleasant.  The  site  is  privately  owned 
and  has  operated  as  a  facility  which 
stores  and  resells  surplus  government 
products  since  1972.  The  products  were 
purchased  from  various  naval  and  air 
force  bases  in  Florida  and  Alabama. 
Some  of  these  products  were  drummed 
paint  residues,  waste  oil,  alcohols,  and 
degreasers. 

The  Florida  Department  of 
Environmental  Regulation  (FDER) 
conducted  a  site  inspection  in  March 
1982  and  found  an  estimated  400  to  600 
drums  being  stored.  Many  of  the  drums 
were  leaking  and  killing  the  surrounding 
vegetation.  At  the  request  of  the  FDER, 
EPA  conducted  a  site  inspection  and 
collected  soil  and  waste  samples  in  May 


1982.  Laboratory  analyses  performed  on 
those  samples  revealed  the  presence  of 
PCB-1254  at  a  concentration  of  72  mg/ 
kg.  Consequently,  on  August  16, 1982. 
the  site  was  added  to  the  National 
Priorities  List  (NPL). 

A  meetng  with  the  EPA,  FDER  and  the 
site  owner  resulted  in  an  agreement  that 
the  Parramore  Surplus  Company  would 
voluntarily  clean  up  the  PCB 
contaminated  soil.  The  clean-up  was 
accomplished  over  the  next  few  months. 
Both  the  FDER  and  the  EPA  inspected 
the  Parramore  site  and  noted  on  July  28. 
1983  that  the  conditions  of  the  clean-up 
agreement  had  been  met.  During  the 
investigation,  three  additional 
contaminated  areas  were  observed.  At 
the  request  of  the  FDER,  the  owner 
cleaned  up  these  areas  as  well. 

Following  an  unannounced  visit  to  the 
site,  the  FDER  formally  requested  on 
August  25. 1983.  that  the  site  be  removed 
from  the  NPL. 

There  are  no  major  water  bodies  in 
the  Parramore  Surplus  Company  site. 
Possible  sources  of  ground  water 
contamination  have  been  removed.  A 
Public  Health  Evaluation  (PHE)  was 
conducted  to  determine  the  need  for  Soil 
Remediation  to  protect  human  health. 
Under  all  plausible  exposure  scenarios, 
it  has  been  determined  that  the  daily 
intakes  of  contaminants  are  below  the 
reference  doses,  even  when  exposure  to 
all  contaminants  are  summed.  The  PHE 
has  determined  that  no  adverse  human 
health  threats  are  posed  by  the  soil 
contamination.  The  remedy  selected  for 
this  site  provided  for  no  further  remedial 
actions  to  be  taken  on  the  soils  and 
groundwater  at  the  site.  However,  to 
assure  that  no  groundwater 
contamination  has  occurred  from  past 
releases  of  hazardous  materials,  a 
groundwater  quality  assessment 
consisting  of  two  sampling  events  has 
been  conducted.  Post-ROD  sampling 
events  revealed  that  the  site  poses  no 
threat  to  the  human  health  or  to  the 
environment. 

EPA.  with  the  concurrence  of  the  State 
of  Florida,  has  determined  that  the 
Parramore  Surplus  site  poses  no 
significant  threat  to  public  health  or  the 
environment  and  therefore,  no  soil 
remediation  and  no  further  groundwater 
studies  are  necessary. 

Date:  November  9, 1988. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator 
(FR  Doc.  88-26589  Filed  11-28-88:  8:45  am) 
BILUNG  cooc  esao-so-M 
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DEPARTMEMT  OF  TRANSPORTATlOfl 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  87-08;  Notic*  2] 

RIN  2127— AB«1 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  new  requirement  for 
manufacturers  to  install  lap/shoulder 
belts  in  all  forward-facing  rear  outboard 
seating  positions  in  passenger  cars,  light 
trucks,  multipurpose  passenger  vehicles 
(e.g.,  passenger  vans  and  utility 
vehicles),  and  small  buses.  Rear  seat 
lap/shoulder  belts  are  estimated  to  be 
more  effective  than  rear  seat  lap  belts  in 
reducing  fatalities  and  moderate-to- 
serve  injuries.  The  benefits  of  this 
rulemaking  would  be  augmented  by  the 
fact  that  the  adoption  of  safety  belt  use 
laws  in  32  States  and  the  District  of 
Columbia  and  the  growing  public 
awareness  of  the  benefits  of  safety  belts 
have  brought  a  general  nationwide 
increase  in  safety  belt  usage.  Further, 
six  of  the  States  require  safety  belt  use 
in  the  rear  seats,  as  well  as  in  the  front 
seats.  As  safety  belt  use  in  the  rear  seat 
increases,  the  greater  effectiveness  of 
rear  seat  lap/shoulder  belts  should  yield 
progressively  larger  benefits  in  terms  of 
reduced  fatalities  and  moderate-to- 
severe  injuries.  This  proposed 
requirement  would  encourage  increased 
rear  seat  belt  use.  by  providing  rear  seat 
occupants  with  maximum  safety 
protection  when  they  buckle  up. 

This  notice  also  proposes  to  establish 
a  requirement  for  lap/shoulder  belts  at 
the  driver's  seat  and  any  front  outboard 
passenger  seat  in  small  buses.  Passenger 
cars  and  light  trucks  and  light 
multipurpose  passenger  vehicles  have 
long  been  required  to  provide  lap/ 
shoulder  belts  at  front  outboard  seating 
positions.  Additionally,  the  front  seat  is 
generally  a  more  hostile  crash 
environment  than  the  rear  seats. 
NHTSA  has  tentatively  determined  that 
front  seat  occupants  of  small  buses 
should  experience  the  same  benefits 
from  lap/shoulder  belts  that  are 
currently  experienced  by  front  seat 
occupants  of  light  trucks  and  light 
multipurpose  passenger  vehicles.  The 
agency  has  also  tentatively  determined 
that  the  enhanced  effectiveness  of  lap/ 
shoulder  belts  should  maximize  the 


likelihood  that  a  driver  of  a  small  bus 
will  be  able  to  assist  the  passengers  in 
getting  out  of  the  bus  in  the  event  of  a 

crash. 

dates: 

Comment  Closing  Date:  Comments  on 
this  notice  must  be  received  by  NHTSA 
not  later  than  January  30, 1989. 

Proposed  Effective  Dates:  If  adopted 
as  a  final  rule,  these  requirements  would 
apply  to  passenger  cars  other  than 
convertibles  manufactured  on  or  after 
September  1. 1989,  and  to  convertible 
passenger  cars,  light  trucks, 
multipurpose  passenger  vehicles  and 
light  buses  manufactured  on  or  after 
September  1, 1991. 
ADDRESS:  Comments  should  refer  to 
Docket  No.  87-08;  Notice  2  and  be 
submitted  to:  Docket  Section,  Room 
5109,  NHTSA.  400  Seventh  Street  SW., 
Washington.  DC  20590.  (Docket  hours 
are  8:00  a.m.  to  4:00  p.m.  Monday 
through  Friday.) 

FOR  FURTHER  MFORMATtON  CONTACT: 
Dr.  Richard  Strombotne,  Chief, 
Crashworthiness  Division,  NRNi-12, 
Room  5320.  NHTSA.  400  Seventh  Street 
SW..  Washington,  DC  20590  (202-386- 
2264). 
SUPPLEMENTARY  INFORMATKMC 

Background 

On  January  1, 1968,  the  initial  Federal 
Motor  Vehicle  Safety  Standards  took 
effect.  One  of  those  standards  was 
Standard  No.  208,  Occupant  Crash 
Protection  (49  CFR  571.208).  which 
required  the  installation  of  safety  belts 
in  passenger  cars.  Standard  No.  208 
required  the  installation  of  lap/shoulder 
belts  at  the  driver's  and  right  front 
passenger's  seating  positions,  and  either 
lap  or  lap/shoulder  belts  at  every  other 
designated  seating  position.  Another  of 
the  initial  safety  standards  that  took 
effect  on  January  1. 1968  was  Standard 
No.  210,  Seat  Belt  Assembly  Anchorages 
(49  CFR  571.210),  which  specified 
location  and  strength  requirements  for 
the  anchorages  used  to  hold  the  safety 
belts  to  the  passenger  car  during  a 
crash.  Standard  No.  210  required 
passenger  car  manufacturers  to  provide 
anchorages  for  lap/shoulder  belts  for 
each  forward-facing  front  and  rear 
outboard  seating  position.  NHTSA 
subsequently  amended  both  of  these 
standards  to  extend  their  applicability 
to  trucks,  multipurpose  passenger 
vehicles  (MPV's).  and  buses.  However. 
when  Standard  No.  210  was  extended  to 
these  additional  vehicle  types.  NHTSA 
did  not  require  manufactnrers  to  provide 
upper  torso  (i.e..  shoulder  belt) 
anchorages  for  rear  outboard  seating 
positions  in  those  other  vehicle  types. 


All  comprehensive  and  reliable 
studies  of  occupant  protection  in  the 
rear  seat  from  1968  forward  showed  that 
the  lap  belts  installed  in  the  rear  seating 
positions  were  effective  in  reducing 
deaths  and  injuries.  Notwithstanding 
this  evidence,  Kathleen  Weber  and  John 
Melvin.  then  both  associated  with  the 
University  of  Michigan  Transportation 
Research  Institute,  sought  additional 
protection  through  submitting  a  petition 
for  rulemaking  with  the  agency  in 
December  1982.  That  petition 
(hereinafter  called  "the  Weber/Melvin 
petition")  asked  the  agency  to  require 
the  installation  of  lap/shoulder  belts  in 
the  rear  outboard  seating  positions  of 
passenger  cars.  The  petitioners 
explained  that  the  primary  reason  for 
their  request  was  enhancing  child 
safety,  by  facilitating  the  use  of  booster 
seats  in  the  rear  seat  (A  booster  seat  is 
a  platform  used  to  elevate  and  restrain  a 
child  in  a  vehicle.  It  may  or  may  not 
have  a  frame  or  any  other  structural 
support  behind  the  child's  back  or  head, 
and  generally  is  designed  to  be  used  by 
children  who  have  outgrown  their  child 
seat,  but  are  not  old  enou^  to  use  just 
the  vehicle's  belt  system.  By  elevating 
the  child  up  to  four  additional  inches, 
some  booster  seats  are  designed  to 
ensure  that  a  v^icle's  lap  belt  is 
properly  positioned  over  the  child's 
pelvis  and  the  vehicle's  shoulder  belt,  if 
one  is  available,  is  properly  positioned 
over  the  child's  chest,  instead  of  the  face 
or  neck.  Those  booster  seats  that  are 
designed  with  some  type  of  shield  in 
front  of  the  child  are  usually  designed  so 
that  the  shoulder  belt  can  be  routed  in 
front  of  the  shield  on  the  booster  seat,  to 
provide  additional  upper  torso  restraint 
for  the  child.)  As  additional  support  for 
the  requested  action,  the  Weber/Melvin 
petition  asserted  that  rear  seat  lap/ 
shoulder  belts  would  provide  additional 
safety  protection  for  adult  occupants,  as 
welL 

NHTSA  denied  this  petition  in  1984 
(49  FR  15241).  This  denial  focused 
primarily  on  the  child  safety  issues 
raised  by  the  petitioners.  At  the  time  of 
this  denial,  the  agency  was  considering 
a  proposal  to  require  the  vehicles  to 
include  tether  anchorage  to  secure  a 
then-popular  type  of  child  restraint.  The 
agency  believed  this  approach  would 
offer  greater  protection  to  children  than 
one  requring  rear  teat  lap/shoulder 
belts,  in  response  to  the  petitioners' 
assertion  that  lap/ shoulder  belts  in  rear 
outboard  seating  positions  could  provide 
some  additional  siafety  protection  to 
adults  seated  there.  NHTSA  stated  that 
it  agreed.  However,  the  agency  noted 
that  existing  crash  data  showed  that 
rear  seat  lap  belts  already  provided 


effective  protection  to  rear  seat 
occupants.  In  addition.  NHTSA  then 
estimated  that  lap/shoulder  belts  with 
retractors  would  cost  $20  more  than  the 
lap  belts  provided  at  those  seating 
positions  in  most  passenger  cars. 
NHTSA  concluded  at  that  time  that  the 
additional  cost  could  not  be  justified 
based  on  increased  belt  usage  or  belt 
effectiveness. 

In  August  1988,  another  petition  was 
filed  with  the  agency  asking  that 
NHTSA  require  the  installation  of  lap/ 
shoulder  beUs  in  rear  seats.  This 
petition,  filed  by  the  Los  Angeles  Area 
Child  Passenger  Safety  Association, 
again  focused  on  the  protection  afforded 
to  children  riding  in  motor  vehicles.  The 
agency  decided  to  grant  the  petition  and 
reexamine  this  issue,  because  of  two 
new  factors.  First,  many  States  had 
adopted  safety  belt  use  laws,  which  led 
to  an  increase  in  belt  use  in  the  rear 
seat.  Second,  child  restraint  production 
had  shifted  away  from  those  that  were 
designed  to  have  a  tether  anchored  to 
the  vehicle.  Accordingly,  on  June  16, 
1987,  NHTSA  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM),  requesting  comments  on  the 
need  for  rulemaking  to  require  lap/ 
shoulder  belts  in  rear  seating  positions 
of  vehicles  (52  FR  22818). 

In  connection  with  the  ANPRM. 
NHTSA  prepared  a  preliminary 
regulatory  impact  analysis  (PRIA)  to 
examine  in  detail  the  costs  and  safety 
benefits  of  rear  seat  lap/shoulder  belts. 
The  PRIA  showed  that  rear  seat  lap 
belts  have  been  effective  in  reducing 
deaths  and  serious  injuries.  The  agency 
estimated  that  the  benefits  of  requiring 
rear  seat  lap/shoulder  belts  would  be  a 
reduction  of  approximately  10  fatalities 
and  400  serious  injuries  each  year,  at 
1985  belt  usage  rates  of  approximately 
10  percent  for  rear  seat  occupants.  The 
PRIA  estimated  that  a  requirement  for 
lap/shoulder  belts  at  rear  outboard 
seating  positions  would  be  $139  million 
for  passenger  cars.  $21  million  for  light 
trucks  and  multipurpose  passenger 
vehicles,  and  $100,000  for  small  buses. 
The  ANPRM  noted:  "The  agency  is 
concerned  that  such  costs  are  extremely 
disproportionate  to  the  safety  benefits." 
52  FR  22819. 

The  ANPRM  asked  for  comments  on 
these  estimates.  It  also  asked  for 
conunents  on  the  vehicle  manufacturer's 
plans  for  installing  lap/shoulder  belts  in 
rear  seating  positions,  whether  any 
proposed  rule  should  include  dynamic 
testing  requirements  for  rear  seat  lap/ 
shoulder  belts,  and  whether  any 
proposed  rule  should  make  the  existing 
comfort  and  convenience  requirements 
for  front  seat  belts  applicable  to  rear 


seat  lap/shoulder  belts.  Thirty-four 
commenters  responded  to  the  ANPRM, 
and  all  of  those  comments  were 
considered  in  developing  this  proposal. 
The  most  significant  comments  are 
discussed  below. 

The  Need  for  Additional  Requirements 

The  agency  has  carefully  considered 
both  the  comments  received  in  response 
to  the  ANPRM,  information  on  the 
manufacturer's  plans  to  voluntarily 
install  lap/shoulder  belts  in  the  rear 
seats  of  their  vehicles,  and  the 
continuing  trend  of  States  to  enact 
safety  belt  use  laws.  After  considering 
all  this  information,  NHTSA  has  decided 
to  propose  a  new  requirement  that  most 
vehicles  be  equipped  with  lap/shoulder 
belts  at  each  rear  outboard  seating 
position. 

The  agency's  estimate  of  the  costs 
involved  with  such  a  requirement  has 
changed  substantially  since  the  ANPRM 
was  issued,  becaused  of  the  significant 
increase  in  the  number  of  vehicles  that 
will  be  voluntarily  equipped  with  rear 
seat  lap/shoulder  belts.  However, 
NHTSA  also  believes  that  the  benefits 
associated  with  this  requirement  may  be 
greater  than  it  had  previously  estimated, 
for  the  following  reasons.  As  of  this 
date,  32  States  and  the  District  of 
Columbia  have  safety  belt  use  laws,  an 
increase  of  seven  in  the  number  of 
States  with  belt  use  laws  since  the 
ANPRM  was  published.  As  a  result  of 
these  State  laws,  the  number  of  people 
wearing  safety  belts  has  increased 
substantially.  For  example,  when  the 
Secretary  of  Transportation  issued  the 
final  decision  on  the  automatic  occupant 
crash  protection  requirements  in  July 
1984,  the  safety  belt  use  rate  for  front 
seat  occupants  was  12.5  percent.  The 
ANPRM  referred  to  the  1985  safety  belt 
use  rate  of  22  percent  for  front  seat 
occupants.  The  most  recent  agency  data 
on  safety  belt  use  by  front  seat 
occupants  shows  a  42  percent  use  rate, 
for  the  period  of  June  through  August 
1987  (NHTSA  Docket  No.  74-14-GR- 
710).  Hence,  belt  use  by  front  seat 
occupants  has  increased  by  30 
percentage  points,  more  than  tripling  the 
use  rate  in  1984,  over  this  three  year 
period. 

The  most  recent  agency  data  also 
show  the  postive  effects  that  State  belt 
use  laws  have  on  belt  use.  Front  seat 
occupants  in  States  with  belt  use  laws 
had  a  20  percentage  point  higher  belt 
use  rate  than  did  front  seat  occupants  in 
States  without  a  belt  use  law  (roughly  52 
percent  vs.  32  percent).  As  the  number 
of  States  with  belt  use  laws  continues  to 
grow,  together  with  the  public 
awareness  of  the  benefits  of  wearing 
safety  belts,  there  is  every  reason  to 


believe  that  the  rate  of  belt  use  by  front 
seat  occupants  will  continue  to  increase. 

Historically,  belt  use  in  the  rear  seats 
has  been  lower  than  belt  use  in  the  front 
seats.  The  ANPRM  noted  that  belt  use  in 
the  rear  seats  was  approximatley  2 
percent  in  1981-1982.  and  had  risen  to  10 
percent  in  1985.  The  most  recent  data 
are  from  1987  and  show  that  belt  use  in 
the  rear  seats  has  risen  to  16  percent. 
Thus,  the  ANPRM's  discussion  of  the 
Lcp-fits  that  would  be  associated  with  a 
requirement  for  rear  seat  lap/shoulder 
belts  focused  primarily  on  the  10  percent 
use  rate  for  rear  seat  belts.  However,  the 
agency  now  beheves  that  belt  use  in 
rear  seats  will  increase  to  levels 
substantially  greater  than  10  percent 
bringing  correspondingly  higher  benefits 
for  lap/shoulder  belts  in  rear  seats. 

Although  most  of  the  State  safety  belt 
use  laws  that  have  been  enacted  require 
the  use  of  safety  belts  in  front  seats 
only,  five  of  the  State  laws  require  both 
front  and  rear  seat  occupants  to  buckle 
up.  The  five  States  that  require  rear  seat 
occupants  to  use  their  belts  are 
California.  Montana.  Nevada, 
Washington,  and  Wisconsin.  Experience 
with  belt  use  laws  applicable  to  front 
seat  occupants  suggests  that  far  more 
than  10  percent  of  the  rear  seat 
occupants  in  these  States  %vill  buckle  up. 
Even  in  those  States  that  have  safety 
belt  use  laws,  but  do  not  require  rear 
seat  occupants  to  buckle  up,  it  seems 
likely  that  people  who  have  gotten  into 
the  habit  of  wearing  a  safety  belt  in  the 
front  seat  will  be  more  likely  to  wear  a 
safety  belt  in  the  rear  seat  when  they 
are  riding  there.  This  suggests  that 
safety  belt  use  in  the  rear  seat  should 
rise  above  the  current  16  percent  level. 
Further,  the  greater  visibility  of  belt  use 
with  lap/shoulder  belts,  as  opposed  to 
lap  belts  alone,  would  make  it  easier  for 
States  to  enforce  safety  belt  use  laws 
that  require  belt  use  in  the  rear  seats. 

Further,  the  agency  believes  that  the 
State  safety  belt  use  laws  and  the 
greater  public  awareness  of  the  benefits 
of  safety  belts  have  resulted  in  a  larger 
share  of  the  public  being  familiar  with 
lap/shoulder  belts  in  front  seats  and 
getting  into  the  habit  of  wearing  lap/ 
shoulder  belts.  Both  the  sense  of 
familiarity  and  the  habit  of  wearing 
have  been  developed  with  respect  to  the 
lap/shoulder  belts  in  the  front  seat  not 
the  lap  belts  in  the  rear  seats.  These 
factors  may  partially  explain  why  belt 
use  is  so  much  lower  in  rear  seats.  If 
people  who  are  familiar  with  and  in  the 
habit  of  wearing  lap/shoulder  belts  in 
the  front  seat  find  lap/shoulder  belts  in 
the  rear  seat  it  stands  to  reason  that 
they  would  be  more  likely  to  wear  those 
belts  when  riding  in  the  rear  seat.  Thus. 
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the  presence  of  lap/shoulder  belts  in  the 
rear  seat  should  result  in  an  increase  in 
rear  seat  belt  use.  The  synergy  between 
Increased  belt  use  and  increased 
benefits  means  that  the  benefits 
associated  with  this  rule  will  be 
substantially  greater  because  of  the 
anticipated  increased  use  of  lap/ 
shoulder  belts  in  the  rear  seat. 

Finally,  lap/shoulder  belts  in  the  rear 
seat  would  provide  better  protection  for 
children  restrained  in  booster  seats. 
Standard  No.  213,  Child  Restraint 
Systems  (49  CFR  571.213}  requires  that 
all  child  restraint  systems  be  certified  as 
complying  with  the  injury  protection 
criterial  when  held  in  place  by  a  lap  belt 
only.  Accordingly,  most  booster  seats 
have  had  to  rely  on  a  shield  to  provide 
upper  torso  restraint  for  the  child  during 
Standard  No.  213  compliance  testing  and 
when  used  in  the  seating  positions 
equipped  with  lap  belts.  The  presence  of 
lap/shoulder  belts  in  rear  seating 
positions  would  help  booster  seats 
installed  in  rear  seats  to  provide  even 
more  effective  protection  for  child 
occupants,  by  allowing  booster  seats  to 
use  the  shoulder  belt  to  provide 
additional  upper  torso  restraint. 

llie  agency  re-emphasizes  that  a 
number  of  studies,  evaluating  thousands 
of  cases,  show  that  lap  belts  in  the  rear 
seat  are  effective  in  preventing  deaths 
and  reducing  injuries.  NHTSA  knows  of 
no  comprehensive  studies  by  any  person 
or  organization  that  suggests  that  rear 
seat  lap  belts  are  anything  less  than 
effective.  This  proposal  is  not  suggesting 
or  implying  that  rear  seat  lap  belts  are 
not  effective.  Instead,  this  proposal  is 
based  on  the  agency's  tentative 
conclusion  that  safety  belt  use  in  the 
rear  seats  of  vehicles  will  increase  and 
that,  as  a  result  of  this  increase,  the 
benefits  of  rear  seat  lap/shoulder  belts 
will  be  reasonably  related  to  the  costs  of 
rear  seat  lap/shoulder  belts. 

Many  of  the  vehicle  manufacturers 
that  responded  to  the  ANPRM  agreed 
with  the  ANPRKfs  statement  that  the 
voluntary  instaUation  of  rear  seat  lap/ 
shoulder  belts  by  the  manufacturers 
could  mitigate  the  need  for  a  Federal 
requirement  in  this  area.  As  a  policy 
matter,  the  agency  has  generally 
concluded  that  there  is  no  compelling 
safety  need  for  it  to  act  when  vehicle 
manufacturers  are  voluntarily  taking  the 
desired  steps  absent  any  Federal 
requirement  to  do  so.  In  these 
circumstances,  rulemaking  imposes  a 
burden  on  the  agency  by  requiring  it  to 
develop  appropriate  requirements, 
conduct  a  rulemaking  proceeding,  and 
use  some  of  its  enforcement  budget  to 
monitor  compliance.  The  rule  also 
imposes  additional  paperwork  burdens 


on  the  manufacturers,  even  thotigfa  they 
would  take  the  desired  action  in  any 
case.  All  of  these  burdens  are  imposed 
w'thont  a  commensurate  safety  benefit 
for  the  public,  and  are  therefore 
unnecessary  burdens. 

Although  most  manufacturers  either 
already  equip  their  passenger  cars  with 
rear  seat  lap/shoulder  belts  or  are 
planning  to  do  so  in  the  very  near  future, 
some  manufacturers  do  not  have 
similarly  broad  plans  for  their  fleets  of 
minivans  and  light  trucks.  Further,  some 
manufacturers  do  not  plan  to  provide 
this  equipment,  even  in  passenger  cars. 
Moreover,  the  agency  has  no  reliable 
information  that  known  new  entrants  to 
the  U.S.  motor  vehicle  market  will 
follow  the  lead  of  their  competitors  in 
supplying  rear  seat  lap/shoulder  belts. 
Finally,  a  requirement  for  rear  seat  lap/ 
shoulder  belts  will  ensure  substantial 
uniformity  of  safety  performance  and 
comfort  and  convenience  for  ease  of 
use.  For  example,  a  regulatory 
requirement  will  ensure  that  all  such 
systems  have  an  integrated  lap/shoulder 
belt  and  retractors.  For  these  reasons. 
NHTSA  has  tentatively  concluded  that  it 
should  require  rear  seat  lap/shoulder 
belts  and  establish  some  performance 
requirements  for  those  belt  systems. 

Specific  Details  of  this  Proposal 

J.  Seating  Positions  Covered  by 
Proposal 

The  ANPRM  estimated  the  costs  and 
benefits  by  requiring  lap/shoulder  belts 
at  all  rear  seating  positions  in  the 
covered  vehicles,  at  rear  outboard 
seating  positions  only,  and  at  rear 
outboard  seating  positions  of  the  second 
seat  only,  for  vehicles  with  more  than 
one  rear  seat.  The  agency  asked  for 
comments  on  these  estimates  and  each 
of  these  potential  installation  proposals. 

With  respect  to  the  request  for 
comments  on  requiring  lap/shoulder 
belts  at  rear  outboard  seating  positions, 
the  commenters  generally  did  not 
believe  there  would  be  any  technical 
problems  associated  with  such  a 
requirement.  Indeed,  the  fact  that 
several  manufacturers  install  lap/ 
shoulder  belts  at  rear  outboard  seating 
positions  in  their  passenger  cars 
suggests  that  there  are  no  serious 
technical  problems  with  such 
installations.  The  PRIA  for  the  ANPRM 
estimated  that,  for  passenger  cars,  about 
90  percent  of  the  benefits  estimated  for 
lap/shoulder  belts  in  all  rear  seating 
positions  would  accrue  to  rear  outboard 
seat  occupants.  For  other  vehicle  types, 
about  70  percent  of  the  benefits  would 
accrue  to  rear  outboard  seat  occupants. 

Some  commenters  did  express 
concerns  about  a  proposed  requirement 


to  install  lap/shoulder  belts  in  rear 
seating  positions  that  were  not  outboard 
seating  positions.  Several  manufacturers 
noted  in  thenr  comments  that  the  PRIA 
estimated  that  it  would  cost  more  to 
install  lap/shoulder  belts  in  the  rear 
center  seating  position  of  passenger  cars 
than  to  install  lap/shoulder  belts  at  both 
rear  outboard  seating  positions  in  cars. 
Because  the  PRIA  also  estimated  that 
the  benefits  of  lap/ shoulder  belts  in  rear 
center  seating  positions  would  be 
substantially  lower  than  at  outboard 
seating  positions,  these  commenters 
stated  that  it  would  be  inappropriate  to 
require  lap/shoulder  belts  for  rear 
seating  positions  that  were  not  outboard 
seating  positions. 

Toyota  noted  in  its  comments  that 
rear  seating  positions  that  are  not 
outboard  seating  positions  are  not 
presently  required  to  even  have 
anchorages  for  shoulder  belts.  Hence, 
according  to  this  comment,  structural 
changes  to  vehicles  would  be  required. 
Both  Toyota  and  Volkswagen  noted  that 
the  rear  center  seating  position  is  the 
least-used  seating  position  in  cars, 
according  to  the  19  city  survey 
sponsored  by  NHTSA.  The  American 
Seat  Belt  Council  stated  in  its  conunents 
that  lap/shoulder  belts  in  rear  center 
seating  positions  had  low  cost- 
effectiveness  and  little  field  testing.  The 
Automobile  Importers  of  America  and 
several  manufacturers  alleged  that  there 
would  be  difficulties  in  locating  the 
anchorage  for  a  rear  center  seat 
shoulder  belt  in  vehicles  other  than 
passenger  car  sedans.  According  to 
these  comments,  hatchback  or  station 
wagon  models  of  passenger  cars  and  the 
other  vehicle  types  mentioned  in  the 
ANPRM  would  have  to  locate 
anchorages  for  rear  center  scat  shoulder 
belts  either  in  the  loadspace  floor  or  en 
the  vehicle  roof  According  to  these 
commenters,  tiiese  locations  would 
result  in  disruptions  of  the  vehicle's 
cargo  carrying  area  or  impede  the 
driver's  rearward  vision. 

The  agency  has  tentatively  concluded 
that  it  should  limit  the  proposed 
requirement  for  lap/shoulder  belts  in 
rear  seats  to  outboard  seating  positions 
only.  The  agency  agrees  with  those 
commenters  that  asserted  that  there 
would  be  more  technical  difficidties 
associated  with  a  requirement  to  install 
lap/shoulder  belts  at  all  rear  seating 
positions,  than  with  a  requirement  to 
install  lap/shoulder  belts  only  at  rear 
outboard  seating  positions.  Whether  or 
not  those  difficulties  could  be  overcome, 
there  would  be  small  safety  benefits  and 
substantially  greater  costs  if  rear  seating 
positions  that  are  not  outboard  seating 
positions  were  required  to  have  lap/ 


shoulder  belts.  Therefore,  this  proposal 
addresses  only  rear  outboard  seating 
positions. 

The  term  "outboard  designated 
seating  positions"  is  defined  at  49  CFR 
571.3  as  meaning  "a  designated  seating 
position  where  a  longitudinal  vertical 
plane  tangent  to  the  outboard  side  of  the 
seat  cushion  is  less  than  12  inches  from 
the  innermost  point  on  the  inside 
surface  of  the  vehicle  at  a  height 
between  the  seating  reference  point  and 
the  shoulder  reference  point  (as  shown 
in  Figure  1  of  the  Federal  Motor  Vehicle 
Safety  Standard  No.  210)  and 
longitudinally  between  the  front  and 
rear  edges  of  the  seat  cushion."  Thus, 
the  seating  positions  next  to  the  aisle  on 
the  right  hand  side  of  many  passenger 
vans  and  small  buses  may  not  be 
outboard  seating  positions,  because  they 
may  be  more  than  12  inches  from  the 
inside  of  the  vehicle.  Accordingly,  some 
aisle  seating  positions  in  those  vehicles 
may  not  be  covered  by  this  proposed 
requirement  for  rear  seat  lap/shoulder 
belts. 

2.  Types  of  Rear  Seats  Covered  by  This 
Proposal 

This  proposal  is  limited  to  forward- 
facing  rear  outboard  seats.  The  agency 
considered  proposing  requirements  for 
all  rear  outboard  seats,  but  tentatively 
determined  that  such  a  requirement 
might  be  overbroad.  NHTSA  is  unaware 
of  any  data  showing  that  occupants  of 
center-facing  or  rear-facing  seats  would 
be  significantly  better  protected  by  lap/ 
shoulder  belts  than  by  lap  belts.  Further, 
such  seats  are  usually  designed  to  fold 
away  for  cargo  carrying  purposes,  which 
would  make  shoulder  belt  anchorage 
and  application  especially  cumbersome 
and  technically  difficult. 

Since  this  proposal  is  limited  to 
forward-facing  rear  outboard  seats, 
there  might  be  some  uncertainty  as  to 
whether  the  proposed  requirements 
would  apply  to  swivel  seats  in  rear 
outboard  positions.  Swivel  seats  can 
rotate  360*.  and  so  could  be  adjusted  to 
face  front,  center,  or  rear.  NHTSA 
answered  this  question  for  fixint 
outboard  swivel  seats  in  an  April  8, 1988 
letter  to  Mr.  Ohdaira  of  Isuzu  Motors.  In 
that  letter,  the  agency  explained  that 
S7.1.1  of  Standard  No.  208  requires 
safety  belts  to  adjust  to  fit  occupants 
"with  the  seat  in  any  position."  Because 
of  this  language  in  the  standard,  the 
agency  noted.  "Thus,  we  believe  that  a 
front  outboard  swivel  seat  must  have 
lap  and  upper  torso  restraints  that  fit  the 
occupant  of  the  seat  while  the  seat  is  in 
any  position  in  which  it  can  be  occupied 
while  the  vehicle  is  in  motion." 
(Emphasis  in  original).  This  notice 
proposes  that  rear  outboard  seating 


positions  be  subject  to  S7.1.1  of 
Standard  No.  208.  Since  this  is  the  same 
regulatory  requirement  that  was  the 
basis  of  the  agency's  conclusion  for 
swivel  seats  at  front  outboard  seating 
positions,  the  agency  would  reach  the 
same  conclusion  for  rear  outboard 
swivel  seats,  if  this  proposal  were 
adopted  as  a  final  rule.  This  notice 
proposes  to  add  express  language  to 
S7.1.1  to  clarify  this  point. 

3.  Vehicle  Types  Covered  by  This 
Proposal 

a.  Passenger  Cars 

This  proposal  if  adopted  as  a  final 
rule,  would  apply  to  all  passenger  cars. 
More  people  travel  in  these  vehicles 
than  in  any  other  vehicle  type. 
Accordingly,  most  of  the  safety  benefits 
anticipated  from  a  requirement  for  rear 
lap/shoulder  belts  would  accrue  to  rear 
seat  occupants  in  passenger  cars. 
NHTSA  anticipates  no  technical 
problems  will  be  associated  with  this 
proposed  requirement,  since  passenger 
cars  have  long  been  required  to  have 
anchorages  installed  for  rear  outboard 
shoulder  belts. 

Mazda  suggested  that  NHTSA  should 
consider  treating  convertibles 
differently  from  other  passenger  cars, 
for  the  purposes  of  this  proposed 
requirement  In  its  comments  to  the 
ANPRM,  Mazda  alleged  that, 
"Interference  between  the  shoulder 
anchorage  and  the  convertible  roof  will 
undoubtedly  occur  and  will  be  very 
difficult  to  adequate  reconcile. 
Accordingly,  the  only  viable  option 
available  to  convertible  manufacturers 
must  be  the  elimination  of  rear  seating 
positions." 

NHTSA  is  not  persuaded  by  this 
comment.  In  spite  of  the  difficulties 
perceived  by  Mazda,  the  rear  outboard 
seating  positions  in  convertibles  are 
equipped  writh  lap/shoulder  belts  in  1988 
convertible  models  made  by  BMW, 
Mercedes-Benz,  and  Saab.  NHTSA 
concurs  with  Mazda's  assertion  that  it 
will  be  more  difficult  to  install  rear  seat 
lap/shoulder  belts  in  convertibles  than 
in  other  passenger  cars.  The  greater 
degree  of  difficulty  for  convertibles  is  a 
good  reason  for  proposing  to  allow 
manufacturers  a  longer  leadtime  to 
install  rear  seat  lap/shoulder  belts  in 
convertibles.  Accordingly,  this  notice 
proposes  to  allow  manufacturers  two 
additional  years  after  other  passenger 
cars  are  required  to  be  equipped  with 
rear  seat  lap/shoulder  belts  before 
imposing  the  same  requirement  for 
convertibles. 

However,  the  greater  degree  of 
difficulty  for  convertibles  is  not 
sufficient  to  justify  proposing  to  exempt 


convertibles  from  any  requirements.  The 
voluntary  actions  by  other  convertible 
manufacturers  show  that  the  difficulties 
in  installing  rear  seat  lap/shoulder  belts 
in  convertibles  can  be  overcome.  The 
agency  does  not  believe  that  rear  seat 
occupants  of  convertibles  should  be 
denied  the  greater  safety  protection  of 
lap/shoulder  belts,  simply  because 
greater  engineering  efforts  are  required 
to  install  those  belts  in  convertibles, 
compared  with  sedans  or  station 
wagons.  Therefore,  this  proposal  treats 
convertibles  just  like  all  other  passenger 
cars,  and  requires  all  passenger  cars  to 
be  equipped  with  lap/shoulder  belts  at 
rear  outboard  seating  positions. 

NHTSA  acknowledges  that 
convertibles  are  not  required  to  have 
lap/shoulder  belts  installed  at  front 
outboard  seating  positions  prior  to 
September  1, 1989.  However,  as  of 
September  1, 1989,  all  convertibles  must 
comply  with  the  automatic  crash 
protection  requirements  of  S4.1.2.1  of 
Standard  No.  208.  NHTSA  gave 
convertibles  a  longer  leadtime  to  comply 
with  the  front  seat  occupant  protection 
requirements,  by  permitting 
manufactiu^rs  to  exclude  convertibles 
from  their  production  totals  during  the 
phase-in  of  the  automatic  crash 
protection  requirements.  With  the 
additional  leadtime.  however,  NHTSA 
determined  that  there  was  no  reason  to 
treat  convertibles  any  differently  than 
other  passenger  cars  for  front  seat 
occupant  protection.  The  agency  is 
proposing  to  follow  the  same  course  in 
the  case  of  rear  seat  occupant 
protection.  That  is,  convertibles  will  be 
given  more  leadtime  to  comply  with  the 
rear  seat  occupant  protection 
requirements  but  after  that  time  will  be 
subject  to  the  same  rear  seat  occupant 
protection  standards  as  all  other 
passenger  cars. 

b.  Multipurpose  Passenger  Vehicles 
With  a  Gross  Vehicle  Weight  Rating  of 
10,000  Pounds  or  Less 

This  vehicle  type  consists  primarily  of 
passenger  vans  with  a  seating  capacity 
of  10  persons  or  less,  and  utility  vehicles 
and  other  off-road  vehicles.  These 
vehicles  are  designed  to  transport 
passengers  and  perform  some  other 
specialized  function.  This  type  of  vehicle 
represents  a  growing  share  of  the 
market,  so  that  the  estimated  safety 
benefits  to  rear  seat  occupants  from  lap/ 
shoulder  belts  was  greater  than  any 
other  vehicle  type,  except  passenger 
cars.  Further,  these  vehicles  are 
frequently  purchased  because  of  their 
greater  passenger-carrying  capacity. 
Thus,  it  is  reasonable  for  the  agency  to 
infer  that  these  vehicles  will  have  a 
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greater-than-average  occupancy  rate  in 
the  rear  seats,  with  accompanying 
greater-than-average  benefits  from  this 
proposed  requirement.  Accordingly,  this 
notice  proposes  to  require  lap/shoulder 
belts  in  these  vehicles. 

Several  of  the  commenters  to  the 
ANPRM  expressed  opinions  about 
extending  any  requirement  for  lap- 
shoulder  belts  at  rear  outboard  seating 
positions  to  multipurpose  passenger 
vehicles  (MPVs).  Chrysler  noted  its 
plans  to  install  such  belts  in  MPVs.  and 
supported  a  requirement  for  such.  The 
Insurance  Institute  for  Highway  Safety 
(IIHS)  recommended  that  the  proposed 
regulation  should  initially  apply  only  to 
passenger  cars  and  MPVs.  since  rear 
seat  occupants  of  these  two  vehicle 
types  would  experience  almost  all  of  the 
total  benefits  estimated  from  rear  seat 
lap/shoulder  belts.  Land  Rover,  a  British 
manufacturer  of  MPVs,  stated  that  all  of 
its  vehicles  sold  in  the  United  States  are 
already  equipped  with  lap/shoulder 
belts  at  the  rear  outboard  seating 
positions. 

On  the  other  hand.  Mr.  Robert 
Schlegel.  a  private  citizen, 
recommended  that  NHTSA  defer  any 
actions  on  rear  seat  lap/shoulder  belts 
in  MPVs  until  it  can  evaluate  the 
effectiveness  of  those  belts  in  passenger 
cars.  The  American  Seat  Belt  Council 
similarly  recommended  that  the 
question  of  rear  seat  lap/shoulder  belts 
in  MPVs  not  be  addressed  in  this 
proposal,  arguing  that  the  low  belt  use  in 
the  rear  seats  of  these  vehicles  would 
result  in  low  cost-effectiveness  for  such 
a  proposal.  Several  vehicle 
manufacturers  noted  that  structural 
modifications  would  be  needed  to  allow 
MPVs  to  accommodate  rear  seat 
shoulder  belts.  As  previously  noted. 
Standard  No.  210  does  not  currently 
require  MPVs  to  have  anchorages 
installed  for  rear  seat  shoulder  belts 
Finally,  Ford  stated  that  it  plans  to 
install  rear  seat  lap/shoulder  belts  in  its 
MPVs,  but  that  it  was  uncertain  whether 
it  could  develop  a  practicable  rear  seat 
should  belt  for  its  Bronco  line  of  MPVs 

The  suggestions  that  the  agency 
should  concentrate  initially  on  only 
passenger  cars,  the  vehicle  type  with  th(; 
highest  benefits,  and  later  extend  the 
requirement  for  rear  seat  lap/shoulder 
belts  to  MPVs  if  those  belts  were 
effective  in  passenger  cars,  were 
carefully  considered  by  the  agency  For 
the  following  reasons.  NHTSA  has 
decided  to  include  MPVs  in  this 
proposal.  As  noted  above.  MPVs. 
especially  passenger  vans,  frequently 
have  rear  seat  occupants.  In  fact, 
passenger  vans,  especially  the  newer 
"mini-vans  "  are  frequently  purchased  to 


accommodate,  and  used  for,  the  same 
family  transportation  purposes  for 
which  station  wagons  were  used 
exclusively  in  the  past.  Accordingly, 
only  passenger  cars  have  higher 
estimated  benefits  from  rear  seat  lap/ 
shoulder  belts. 

NHTSA  concurs  with  the  ANPRM 
commenters  that  noted  that  structural 
changes  will  be  necessary  to  permit 
MPVs  to  be  equipped  with  rear  seat 
shoulder  belts.  However,  these 
structural  changes  do  not  generally  pose 
major  technical  difficulties,  as 
evidenced  by  the  rear  lap/shoulder  belts 
installed  in  1988  vans  manufactured  by 
General  Motors.  Toyota,  and 
Volkswagen,  and  1988  off-road  vehicles 
manufactured  by  Isuzu,  Range  Rover, 
and  Toyota.  The  agency  does  not 
question  that  there  may  be  some 
difficulties  with  installing  rear  lap/ 
shoulder  belts  in  some  particular 
models,  such  as  the  Ford  Bronco,  but 
NHTSA  has  no  reason  to  believe  that 
these  difHculties  cannot  be  overcome. 
Since  rear  seat  lap/shoulder  belts  in 
MPVs  would  offer  greater  safety 
benefits  than  any  other  vehicle  type 
except  passenger  cars,  and  there  are  no 
extraordinary  technical  problems 
associated  with  the  installation  of  such 
belts  in  MPVs,  NHTSA  has  decided  to 
propose  to  require  the  installation  of 
those  belts  in  MPVs.  As  was  the  case  for 
convertibles,  this  notice  proposes  to 
allow  manufacturers  a  longer  period  of 
time  before  requiring  rear  seat  lap/ 
shoulder  belts  in  MPVs  than  it  would 
allow  passenger  cars  other  than 
convertibles.  The  leadtime  issue  is 
discussed  more  fully  later  in  this 
preamble. 

c  Light  Trucks  and  Small  Buses 

The  light  truck  category  consists 
primarily  of  extended  cab  pickup  trucks 
with  a  rear  seat  in  the  cab  and  cargo 
vans  with  some  limited  rear  seat 
positions.  Light  trucks  are  designed 
primarily  to  transport  property,  as 
evidence,  for  example,  by  having  more 
cargo  room  than  passenger-carrying 
space  (cargo  vans],  or  by  having  an 
open  bed  for  hauling  cargo  (pickups],  or 
transport  special  purpose  equipment. 

The  small  bus  category  consists 
primarily  of  vehicles  that  are  passenger 
vans  with  more  than  10  seating 
positions.  In  most  other  respects,  small 
buses  are  very  similar  to  passenger 
vans.  The  vehicles  are  designed  to 
transport  passengers  in  greater  numbers 
than  other  passenger-carrying  vehicles. 

NHTSA  acknowledges  that  the 
estimated  benefits  that  would  accrue  to 
rear  seat  passengers  in  both  light  trucks 
and  small  buses  from  lap/shoulder  belts 
at  outboard  seating  positions  are  much 


less  than  for  passenger  cars  and  MPVs. 
However,  NHTSA  has  tentatively 
determined  that  these  lesser  benefits 
may  reflect  the  low  production  volume 
of  these  vehicles,  rather  than  an 
inherently  lower  risk  to  rear  seat 
occupants.  Since  only  about  4,000  small 
buses  are  produced  annually,  and  since 
most  light  trucks  do  not  have  rear 
seating  positions,  the  injuries  and 
fatalities  to  rear  seat  occupants  of  small 
buses  and  light  trucks  predictably  will 
be  far  less  in  absolute  numbers  than  the 
injuries  and  fatalities  to  rear  seat 
occupants  of  passenger  cars  and  MPVs. 
Thus,  the  agency  acknowledges  that  its 
accident  data  for  rear  seat  occupants 
reflect  relatively  small  numbers  of 
fatalities  and  injuries  to  rear  seat 
occupants  of  small  buses  and  light 
trucks  compared  to  passenger  cars  and 
MPVs. 

On  a  per  rear  outboard  seat  occupant 
basis,  however,  the  agency  believes  that 
the  benefits  for  rear  seat  occupants  of 
small  buses  and  light  trucks  are 
probably  comparable  to  the  benefits  for 
rear  seat  occupants  of  standard 
passenger  vans.  Indeed,  common  sense 
and  knowledge  in  this  area  suggest  that 
a  person  riding  in  a  rear  seating  position 
in  a  cargo  van  (classified  as  a  light 
truck]  or  a  passenger  van  with  more 
than  10  seating  positions  (classified  as  a 
small  bus]  should  be  afforded  the  same 
level  of  protection  as  would  be  afforded 
when  riding  in  a  rear  seating  position  in 
a  passenger  van  with  10  or  fewer  seating 
positions  (classified  as  an  MPV).  With 
respect  to  pickup  trucks  that  have  rear 
seating  positions,  the  agency  has  no 
reason  to  believe  that  occupants  of 
those  seats  experience  any  lesser 
benefits  from  lap/shoulder  belts  than 
would  be  experienced  by  reeir  seat 
occupants  in  comparably  sized 
passenger  vans.  Since  the  benefits  on  a 
per  vehicle  basis  would  be  similar  to 
those  for  MPVs,  this  notice  proposes  to 
establish  a  requirement  that  light  trucks 
and  small  buses  be  equipped  with  lap/ 
shoulder  belts  at  all  rear  outboard 
seating  positions.  Manufacturers  would 
be  allowed  the  same  leadtime  for 
installations  in  these  vehicles  as  is 
proposed  for  MPVs. 

Blue  Bird  Body  Company  (Blue  bird),  a 
school  bus  manufacturer,  commented 
that  a  requirement  for  rear  seat  lap/ 
shoulder  belts  on  small  school  buses 
would  create  a  conflict  between 
applicable  standards  for  small  school 
buses.  This  conflict  would  arise, 
according  to  the  commenter,  because  the 
only  anchorage  location  for  shoulder 
belts  for  center  and  aisle  seats  would  be 
the  seat  back  itself.  Blue  Bird  asserted 
that  the  seal  strength  necessary  to 


comply  with  Standard  No.  ZlO's 
anchorage  strength  requirements  would 
force  the  seat  back  to  no  longer  comply 
with  Standard  No.  222*8  Hmits  on  seat 
strength.  This  conunent  is  now  moot 
since  this  proposal  requires  rear  seat 
lap-shoulder  belts  only  at  outboard 
seating  positions.  Outboard  anchorages 
can  be  located  on  the  vehicle  side 
structure,  if  desired,  instead  of  the  seat 
back,  thereby  eliminating  any  alleged 
potential  conflicts  for  school  bus 
manufacturers. 

NHTSA  acknowledges  that  there  is 
currently  no  requirement  for  small  buses 
to  be  equipped  with  lap/shoulder  belts 
at  front  outboard  seating  positions.  The 
agency  notes  that  the  Sxint  seats 
generally  present  a  more  hostile  crash 
environment  that  the  rear  seats,  because 
front  seat  occupants  have  the  steering 
wheel,  dash  panel,  windshield,  and  the 
like  in  front  of  them,  instead  of  seat 
backs.  Hence,  these  occupants  would 
seem  likely  to  experience  even  greater 
benefits  from  the  increased 
effectiveness  of  lap/shoulder  belts  than 
rear  seat  occupants.  A  lap/shoulder  belt 
for  the  driver  would  assist  the  driver  in 
maintaining  control  of  the  vehicle  during 
crash  avoidance  maneuvers.  The  greater 
effectiveness  of  lap/shoulder  belts 
should  also  maximize  the  chances  of  the 
driver  being  able  to  assist  the  bus 
passengers  out  of  the  bus  in  the  event  of 
a  crash.  As  noted  above,  the  small  bus 
category  consists  primarily  of  passenger 
vans  that  have  more  than  10  seating 
positions  and  that  small  buses  are  in 
most  other  respects  similar  to  passenger 
vans.  There  is  no  obvious  reason  to 
require  passenger  vans  with  10  or  fewer 
seating  positions  to  have  lap/shoulder 
belts  at  front  outboard  designated 
seating  positions,  and  not  require 
passenger  vans  with  11  or  more  seating 
positions  to  comply  with  the  same 
requirement.  On  a  per  front  seat 
occupant  basis,  the  benefits  for  front 
seat  occupants  should  be  comparable. 

For  these  reasons,  this  notice 
proposes  that  small  buses  also  be 
required  to  have  lap/shoulder  belts  at 
all  front  outboard  seating  positions.  The 
agency  believes  that  most  small  buses 
are  already  so  equipped,  so  minimal 
costs  should  be  associated  with  this 
proposal.  Structural  modifications  will 
be  necessary  for  those  small  buses  that 
are  not  already  equipped  with  front 
outboard  lap/shoulder  belts,  however. 
To  accommodate  the  legitimate  leadtime 
needs  of  these  small  buses,  this 
proposed  requirement  would  apply  to 
small  buses  manufactured  on  or  after 
September  1, 1991.  Comments  are 
invited  on  the  agency's  tentative 
determination  that  there  is  a  safety  need 


for  this  requirement,  the  number  of 
small  buses  that  are  not  currently 
equipped  with  lap/shoulder  belts  at 
front  outboard  seating  positions,  and 
whether  the  proposed  leadtime  is 
sufHcient  to  make  any  necessary 
structural  changes  to  small  buses. 

4.  Vehicle  Types  NOT  Covered  by  This 
Proposal 

a.  Vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  More  Than  10,000  Pounds 

NHTSA  has  traditionally  used  gross 
vehicle  weight  ratings  as  dividing  lines 
for  the  purposes  of  applying  occupant 
crash  protection  standards.  These 
groupings  reflect  the  differences  in  the 
vehicles'  functions  and  crash  responses 
and  exposure.  This  proposal  would  also 
use  such  a  dividing  line,  by  addressing 
only  vehicles  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less. 

b.  Motor  Homes 

Some  of  the  commenters  to  the 
ANPRM  suggested  that  motor  homes 
should  be  exempted  from  the  rear  seat 
lap/shoulder  belt  requirements.  The 
Recreational  Vehicle  Industry 
Association  (RVIA)  commented  that 
recreational  vehicles  have  many  diverse 
seating  configurations,  such  as  side- 
facing  sofas,  dinettes,  and  barrel  chairs 
that  lock  in  a  side-facing  position.  RVIA 
argued  that  it  would  be  very  complex 
and  expensive  to  install  lap/shoidder 
belts  for  these  rear  seating  positions. 
Additionally,  RVIA  argued  that  the 
resulting  "clutter"  of  lap/shoulder  belts 
would  impede  movement  throughout  a 
recreational  vehicle  and  otherwise 
interfere  with  its  "residential  functions." 
Fleetwood  Enterprises,  a  manufacturer 
of  motor  homes,  commented  that  lap/ 
shoulder  belts  in  the  rear  of  its  products 
"may  create  usability  and  human  factor 
concerns  which  are  not  now  in  the 
product." 

This  agency  has  long  said  that  rear 
seating  positions  in  motor  homes, 
including  side  facing  sofas  and  barrel 
chairs  and  dinette  chairs,  are  designated 
seating  positions.  Accordingly,  section 
S4.2.2  of  Standard  No.  208  requires  those 
seating  positions  to  be  equipped  with 
lap  belts,  if  the  vehicle  has  a  gross 
vehicle  weight  rating  of  10,000  pounds  or 
less.  Thus  with  respect  to  the  need  for 
occupant  protection,  the  agency  has 
heretofore  treated  sofas,  dinette  chairs, 
etc.,  just  like  standard  bench  seats  in  the 
rear  of  MPVs. 

However,  the  agency  believes  there  is 
some  merit  to  the  comments  that  lap/ 
shoulder  belts  at  these  seating  positions 
might  interfere  with  the  seating 
positions'  ability  to  perform  residential 
functions  when  the  vehicle  is  not  in 


motion.  This  effect  could  be  mitigated 
by  installing  lap/shoulder  belts  that  are 
integrated  into  the  seats.  Nevertheless, 
the  agency  has  tentatively  concluded 
that  shoulder  belts  at  rear  seating 
positions  in  motor  homes  might  interfere 
with  the  residential  purposes  of  those 
seating  positions,  especially  for  low 
back  and/or  sofa-type  seats.  Such 
possible  interference  might  be 
necessary,  if  NHTSA  had  evidence 
indicating  that  significant  benefits 
would  result  from  lap/shoulder  belts  at 
these  positions.  However,  NHTSA  has 
no  accident  or  other  data  that  would 
allow  it  to  project  any  significant 
benefits  from  real  seat  lap/shoulder 
belts  in  motor  homes.  Therefore,  this 
notice  excludes  motor  homes  from  its 
proposed  requirements. 

For  the  purposes  of  this  rulemaking, 
the  agency  is  proposing  a  definition  of 
"motor  home"  to  permit  it  and  the  public 
to  distinguish  objectively  between  motor 
homes  and  van  conversions  that  do  not 
qualify  as  motor  homes.  A  "motor 
home"  would  be  defined  as  "a  motor 
vehicle  with  motive  power  that  is 
designed  to  provide  temporary 
residential  accommodations,  as 
evidenced  by  the  presence  of  at  least 
four  of  the  following  facilities:  Cooking; 
refrigeration  or  ice  box;  self-contained 
toilet;  heating  and/or  air  conditioning;  a 
potable  water  supply  system  including  a 
faucet  and  sink;  and  a  separate  110-125 
volt  electrical  power  supply  and/or  an 
LP  gas  supply."  This  proposed  definition 
has  been  derived  from  the  definition  of 
"motor  home"  specified  in  the  1987 
version  of  the  Uniform  Traffic  Code. 
Vehicles  that  do  not  include  at  least  four 
of  the  listed  facilities  woud  not  be 
considered  motor  homes.  The  public  is 
specifically  invited  to  comment  on 
whether  this  proposed  definition  is 
broad  enough  to  include  all  vehicles 
commonly  called  "motor  homes,"  yet 
narrow  enough  to  exclude  van 
conversions  that  would  not  ordinarily  be 
termed  "motor  homes." 

5.  Retractor  Types  Required  for  Rear 
Seat  Lap/Shoulder  Belts 

NHTSA's  decision  to  proceed  with  a 
proposal  to  require  rear  seat  lap/ 
shoulder  belts  is  based  on  the  agency's 
tentative  conclusion  that  these  types  of 
belts  will  increase  belt  use  in  the  rear 
seats.  NHTSA  has  already  established 
performance  requirements  for  the 
comfort  and  convenience  of  lap/ 
shoulder  belts  installed  at  front 
outboard  seating  positions  in  vehicles 
with  a  gross  vehicle  weight  rating  of 
10,000  pounds  or  less:  50  FR  46056, 
November  6, 1985.  The  reasons  for 
establishing  these  requirements  were  to 
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enhance  belt  use  by  vehicle  occupants. 
In  the  notice  establishing  these 
requirements,  NHTSA  said: 

Automatic  locking  retractors  are 
inror.'enient  to  use  since  they  must  be 
e>'pnded  in  a  single  continuous  movement  to 
a  length  sufficient  to  allow  buckling  or  they 
will  lock.  They  also  tend  to  tighten 
excessively  under  normal  driving  conditions. 
sometimes  making  it  necessary  to  unbuckle 
and  refasten  the  lap  belt  to  relieve  pressure 
on  the  pelvis  and  abdomen.  Neither  of  these 
problems  exists  with  the  emergency  locking 
retractor,  which  allows  orrurant  movement 
without  lightening  and  locks  only  upon  rapid 
occupant  movement,  vehicle  deceleration,  or 
impact.  50  FR  46057. 

For  these  reasons,  section  S7.1.1.3  of 
Standard  No.  208  requires  that  only 
emergency  locking  retractors  (ELR)  be 
used  on  lap/shoulder  safety  belts 
i:. stalled  at  front  outboard  seating 
positions  of  vehicles  manufactured  on  or 
after  September  1. 1986. 

The  agency  has  tentatively 
determined  that  these  same 
considerations  apply  with  equal  force  to 
the  lap/shoulder  belts  proposed  to  be 
required  by  this  notice.  If  these  lap/ 
shoulder  belts  do  not  increase  rear  seat 
belt  use,  the  anticipated  benefits  from 
those  belts  would  be  significantly 
reduced.  Hence,  this  notice  proposes  to 
apply  the  requirements  for  ELR's  set 
forth  in  S7.1.1.3  to  the  lap/shoulder  belts 
to  be  required  by  this  proposal.  The 
agency  specifically  invites  comments  on 
the  costs  of  converting  to  ELR's  at  rear 
outboard  seating  positions. 
Manufacturers  are  requested  to  submit 
an  estimate  of  the  number  of  vehicles  by 
vehicle  type  (passenger  car,  MPV,  light 
truck,  and  small  bus)  that  will  have  to 
be  changed  from  ALR's  to  ELR's.  The 
public  is  also  invited  to  submit  their 
own  estimates  of  the  net  costs  of  making 
this  change  and  the  net  weight  increase 
(if  any)  that  would  result  from  this 
change. 

Two  of  the  commenters  to  the 
ANPRM  raised  questions  about  the 
compatibility  of  ELR's  and  child 
restraint  systems.  Cosco,  a  child 
restraint  manufacturer,  asserted  in  its 
comments  that  ELR  lap/shoulder  belt 
systems  are  not  compatible  with  child 
car  seats.  Cosco  also  expressed  its 
opinion  that  a  lap/shoulder  belt  with  an 
ELR  for  the  shoulder  belt  and  an 
automatic  locking  retractor  (ALR)  for  the 
lap  belt  would  be  compatible  with  child 
car  seats,  as  would  ELR  lap  belts  that 
convert  to  ALR  when  fully  extended, 
and  suggested  that  a  proposal  require 
either  of  these  for  rear  seat  lap/shoulder 
belts.  Cosco  commented  that  this  rule 
should  consider  the  compatibility 
between  child  restraints  and  vehicle 
safety  belts  thoroughly  in  this 


rulemaking.  The  Physicians  for 
Automotive  Safety  also  raised  the  same 
points  in  its  comments,  and 
recommended  that  any  ELR  lap  belts 
convert  to  ALR  when  fully  extended,  as 
installed  on  some  current  models  of 
General  Motors'  vehicles. 

NHTSA  considered  this  question  in 
detail  in  the  1985  rule  requiring  ELR's  for 
front  outboard  seating  positions.  The 
alleged  problem  of  incompatibility 
between  child  car  seats  and  ELR's  is 
based  on  the  fact  that  the  ELR  locks 
only  upon  rapid  occupant  movement, 
vehicle  deceleration,  or  impact.  ALR's 
lock  into  position  upon  adjustment.  The 
agency  said: 

Child  restraint  manufacturers  stated  that 
some  restraint  devices,  when  positioned  by 
8.^fety  belt  systems  which  are  adjusted  by 
ELR's.  become  unstable  when  occupied  by 
very  active  children.  Agency  testing  of  child 
restraint  devices  under  conditions  of  low- 
speed  braking  and  vehicle  manuevers 
indicates  that,  although  improvements  in  belt 
systems  could  improve  the  stability  of  these 
devices,  there  are  no  data  to  show  that  low- 
speed  movement  of  child  safety  seats  is 
affecting  the  safety  performance  of  child 
restraint  devices  in  motor  vehicle  accidents. 
(Docket  No.  80-lft-GR-004). 

Because  the  agency's  research  did  not 
show  that  low-speed  movement  of  the  seats 
is  actually  reducing  the  effectiveness  of  child 
restraints  in  accidents,  and  because  after- 
market  locking  devices  are  available  which 
achieve  the  same  goal,  it  has  decided  not  to 
adopt  a  manual  locking  requirement  for  ELR's 
at  this  time.  The  agency  will  continue  to 
monitor  the  potential  problems  associated 
with  the  restraint  of  child  restraint  devices  by 
ELR  safety  belt  systems  and  consider 
whether  to  address  these  problems  in  future 
rulemaking  actions.  50  FR  46056.  at  46057; 
November  6, 1985. 

The  aftermarket  locking  devices  to 
which  that  notice  referred  are  called 
"locking  clips."  Locking  clips  can 
prevent  movement  of  belts  equipped 
with  ELR's.  Cosco  stated  in  its 
comments  that. 

While  locking  clips  make  this  type  of  belt 
(i.e.,  one  with  an  ELR  for  the  lap  belt) 
compatible  with  child  car  seats,  locking  clips 
are  frequently  not  used. 

NHTSA  has  thoroughly  considered 
this  issue  again  in  connection  with  this 
proposal.  NHTSA  believes  that  rear  sell 
belts  can  and  should  provide  comfort 
and  convenience  for  adult  users  and 
provide  effective  protection  for  children. 
While  the  agency  welcomes  public 
comments  setting  forth  new  information 
developed  since  the  1985  rule,  the 
agency  has  tentatively  determined  that 
effective  protection  for  both  children 
and  adults  can  be  achieved  without 
proposing  any  additional  requirements 
for  lap  belt  retractors. 


Additionally,  the  agency  has  heard 
reports  that  some  current  combinations 
of  child  restraints  and  rear  safety  belt 
systems  may  be  incompatible.  For 
example,  some  have  said  that  a  rear  set 
lap/shoulder  belt  may  be  too  short  to  fit 
around  a  child  safety  seat.  NHTSA  is 
also  aware  that  a  task  force  of  the 
Society  of  Automotive  Engineers  (SAE) 
has  developed  a  draft  test  procedure 
involving  a  test  fixture,  to  assist  both 
vehicle  manufacturers  and  child  seat 
manufacturers  to  prevent  any  future 
incompatibilities.  The  agency 
specifically  solicits  comments  on  the 
current  magnitude  of  the  incompatibility 
problem,  whether  a  requirement  for 
integrated  lap/shoulder  belts  might 
exacerbate  this  problem,  and  whether 
NHTSA  should  include  in  any  final  rule 
on  this  proposal  a  minimum  length 
requirement  for  rear  seat  belts,  or  some 
other  performance  requirements  that 
will  ensure  that  child  restraints  can  be 
used  in  all  passenger-carrying  vehicles. 
After  a  child  has  outgrown  a  car  seat, 
the  child  can  be  protected  by  placing 
him  or  her  in  a  type  of  child  restraint 
called  a  "booster  seat."  Booster  seats 
are  often  designed  to  use  vehicle 
shoulder  belts  to  provide  additional 
upper  torso  restraint.  Thus,  children 
protected  by  those  types  of  booster 
seats  should  experience  some 
incremental  safety  benefits  from  this 
proposal  to  require  lap/shoulder  belts  in 
rear  outboard  seating  positions. 

However,  NHTSA  acknowledges  that 
many  parents  do  not  use  booster  seats 
to  protect  their  children  after  the 
children  have  outgrown  car  seats, 
although  booster  seats  provide  better 
protection,  by  using  the  shoulder  belt  to 
offer  upper  torso  support,  than  lap  belts 
alone.  Many  of  these  children  are  not 
yet  big  enough  to  use  the  shoulder  belt 
in  the  rear  seat,  even  when  they  slide  as 
far  inboard  as  possible,  since  it  could 
pass  over  their  neck  or  face.  When  a 
shoulder  belt  passes  over  a  child's  face 
or  neck,  the  agency  recommends  that  a 
booster  seat  be  used  for  the  child.  If  a 
booster  seat  is  not  used,  the  shoulder 
belt  should  be  routed  behind  the  child, 
and  the  child  should  be  protected  only 
by  the  lap  belt.  Once  the  child  is  large 
enough  for  the  shoulder  belt  to  fit 
properly,  the  child  should  wear  the 
shoulder  belt  for  maximum  safety 
protection. 

Accordingly,  the  agency  believes  that 
this  proposal  for  rear  seat  lap/shoulder 
belts  would  offer  benefits  for  children 
riding  in  some  types  of  booster  seats, 
would  have  no  positive  or  negative 
effects  on  children  riding  in  most 
designs  of  car  seats  and  children  that 
are  too  small  to  use  shoulder  belts,  and 
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would  offer  older  children  the  same 
incremental  safety  protection  that  would 
be  afforded  adult  rear  seat  occupants. 
The  agency  specifically  requests 
comments  as  to  whether  its  tentative 
assessment  of  the  impacts  of  this 
proposed  rule  on  child  rear  seat 
occupants  is  correct. 

6.  The  Requirements  With  Which  Rear 
Seat  Lap/Shoulder  Belts  Must  Comply 

The  ANPRM  asked  commenters  to 
provide  data  on  testing  in  which  test 
dummies  were  restrained  by  lap/ 
shoulder  belts  in  the  rear  seat.  This 
request  for  comments  reflected 
NHTSA's  belief  in  the  desirability  of 
crash  testing  to  determine  compliance 
with  occupant  protection  requirements. 
Crash  testing  is  the  most  representative 
surrogate  measure  of  the  protection 
afforded  vehicle  occupants  during  an 
actual'crash.  Accordingly.  Standard  No. 
208  was  recently  amended  to  provide 
that  manual  lap/shoulder  belts  installed 
in  the  front  outboard  seating  positions  of 
most  light  trucks  and  MPVs  must  meet 
the  occupant  protection  requirements 
applicable  to  automatic  restraint 
systems  in  cars,  beginning  September  1, 
1991.  The  standard  also  provides  that,  if 
the  automatic  restraint  requirement  is 
rescinded,  all  passenger  cars  with 
manual  lap/shoulder  belts  installed  in 
the  front  outboard  seating  position  must 
meet  dynamic  testing  requirements, 
beginning  September  1, 1989. 
Additionally,  passenger  cars  with  air 
bags  at  the  driver's  position  are 
permitted  to  have  manual  lap/shoulder 
belts  at  the  right  front  passenger's 
position  until  September  1, 1993,  but 
those  manual  belts  must  meet  the 
automatic  restraint  occupant  protection 
requirements,  beginning  September  1, 
1989. 

Several  commenters  to  the  ANPRM 
alleged  that  there  were  a  number  of 
technical  issues  that  must  be  resolved 
before  any  requirement  for  crash  testing 
of  rear  seat  belts  could  be  implemented. 
For  example,  Ford  argued  that  the  50th 
percentile  adult  male  dummy  (the 
specified  size  for  the  test  dummy]  would 
not  be  representative  of  the  typical  rear 
seat  occupant,  more  than  half  of  whom 
are  teenagers  and  younger  children. 
Ford  also  argued  that  the  50th  percentile 
adult  male  dunmiy  may  not  readily  fit  in 
many  rear  seats  with  the  front  seat  in 
the  mid-range  adjustment  position.  Even 
if  that  dummy  would  fit  in  the  rear  seats 
of  the  vehicle  being  tested.  Ford  noted 
that  there  is  currently  no  procedure  for 
positioning  a  test  dummy  in  any  rear 
seating  positions.  Ford  asserted  that 
past  experience  with  positioning  test 
dummies  in  front  seating  positions 
suggests  that  considerable  time  and 


effort  will  be  needed  to  develop  a  rear 
seat  positioning  procedure  that 
accurately  and  repeatedly  positions 
dummies  in  rear  seats. 

General  Motors  (GM)  stated  its  belief 
that  the  current  occupant  injury  limits 
specified  in  Standard  No.  208  can  be  met 
in  a  30  mile  per  hour  barrier  crash  test 
by  lap/shoulder  belt  restrained  dummies 
in  rear  outboard  seats.  CM  submitted 
some  confidential  testing  results  to 
support  this  belief.  Notwithstanding  this 
belief,  GM  argued  that  any  crash  testing 
requirement  for  rear  seat  occupant 
protection  would  not  be  practicable, 
because  the  cost  of  certification  would 
be  approximately  doubled,  if  rear  seats 
were  tested  separately.  If  rear  seats 
were  required  to  be  tested 
simultaneously  with  front  seat 
automatic  restraints,  GM  suggested  that 
it  might  have  to  retest  all  vehicles  it  had 
previously  certified  as  complying  with 
the  fi"ont  seat  requirements,  to  ensure 
that  the  presence  of  instrumented 
dummies  in  the  rear  seat  did  not  affect 
the  measured  crash  responses  of  the 
dummies  in  the  front  seat. 

A  number  of  other  manufacturers 
commented  that  a  requirement  for  crash 
testing  would  move  the  United  States 
farther  away  from  harmonization  with 
the  European  requirements.  These 
commenters  urged  the  agency  to  adopt  a 
requirement  for  rear  seat  belts  that  was 
harmonized  with  ECE  14,  which  does 
not  require  vehicle  dynamic  testing. 

NHTSA  agrees  with  Ford  and  GM  that 
neither  dummy  positioning  procedures 
nor  testing  procedures  for  rear  seat 
occupants  have  yet  been  developed.  In 
addition,  when  NHTSA  conducts  its 
Standard  No.  208  compliance  testing  for 
front  seat  automatic  restraints,  it 
generally  removes  the  rear  seats  to 
allow  it  to  achieve  more  easily  the 
specified  weight  distribution  and  to 
more  readily  accommodate  additional 
instrumentation.  Additionally,  the  need 
for  crash  test  verification  of  a  vehicle's 
occupant  protection  in  rear  seating 
positions  may  be  less  than  in  front 
seating  positions.  The  rear  seating 
positions  offer  a  relatively  more  benign 
crash  environment,  bacause  only  seat 
backs  are  in  front  of  the  occupant,  not  a 
steering  wheel,  instrument  panel,  and  so 
forth  encountered  by  front  seat 
occupants.  Therefore,  this  notice  does 
not  propose  that  safety  belts  for  rear 
seat  occupants  be  subject  to  any 
additional  testing  requirements.  Instead, 
those  safety  belts  would  continue  to  be 
required  to  comply  with  the 
requirements  of  Standard  No.  209,  in  the 
case  of  the  belt  assemblies,  and 
Standard  No.  210  in  the  case  of  the 
anchorages. 


The  decision  not  to  propose  any  crash 
testing  requirements  leads  NHTSA  to 
also  propose  that  rear  lap/shoulder 
belts  must  be  integral,  i.e.,  the  lap  belt 
must  not  be  detachable  from  the 
shoulder  belt.  Standard  No.  208  permits 
manufacturers  to  install  manual  belt 
systems  in  front  outboard  seating 
positions  of  some  percentage  of  their 
passenger  cars  until  September  1, 1989. 
Section  S4.1.2.3.1  specifies  that  manual 
belts  installed  at  front  outboard  seating 
positions  must  be  either  (a)  integral  lap/ 
shoulder  belts  or  (b)  crash-tested  lap 
belts  such  that  the  car  complies  with  the 
occupant  protection  requirements  when 
test  dummies  are  restrained  only  by  the 
lap  belts.  In  practice,  all  vehicles  have 
complied  with  this  option  by  installing 
integral  lap/shoulder  belts.  NHTSA 
believes  it  is  appropriate  to  extend  the 
requirement  for  integral  lap/shoulder 
belts  to  those  that  would  be  required  in 
rear  outboard  seats  under  this  proposal. 

Only  one  commenter  to  the  ANPRM 
addressed  the  issue  of  whether  lap/ 
shoulder  belts  in  the  rear  should  be 
required  to  be  integral.  Ford  stated  that 
rear  seat  lap/shoulder  belts  should  be 
nonintegral  for  several  reasons.  First, 
Ford  commented  that  a  large  percentage 
of  rear  seat  occupants  are  subteen 
children  for  whom  shoulder  belt  use 
may  not  be  appropriate  because  of  their 
size.  Second,  Ford  commented  that  most 
of  its  van-type  MPVs  are  equipped  with 
readily  removable  seats.  Ford  stated 
that  the  lap  belts  for  these  seats  are 
mounted  on  the  seat  frame  so  that  the 
belts  are  removed  along  with  the  seats. 
However,  Ford  believes  that  the  seat 
frames  cannot  be  designed  to  provide 
the  anchorage  for  both  lap  and  shoulder 
belts.  Hence,  Ford  suggested  that 
nonintegral  lap/shoulder  belts  be 
permitted,  so  that  it  could  continue  to 
anchor  lap  belts  on  the  readily 
removable  seats  in  MPVs. 

The  agency  does  not  believe  that 
either  of  these  points  is  sufficiently 
persuasive  to  permit  nonintegral  lap/ 
shoulder  belts  to  be  installed  under  this 
proposed  rule.  Nonintegral  shoulder 
belts  require  the  occupant  to  separately 
buckle  a  lap  belt  and  a  shoulder  belt. 
The  agency  long  ago  determined  that 
nonintegral  shoulder  belts  result  in  a 
lower  use  rate  for  shoulder  belts.  This 
lower  use  rate  means  that  nonintegral 
shoulder  belts  offer  safety  benefits 
significantly  below  the  level  estimated 
for  integral  shoulder  belts.  Thus, 
Standard  No.  208  has  required  lap/ 
shoulder  belts  installed  at  front 
outboard  seating  positions  to  be  integral 
for  all  cars  manufactured  on  or  after 
September  1, 1973  (37  FR  3911;  February 
24. 1972). 


47990  Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1968  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules  47991 


NfHTSA  does  not  disagree  with  Ford's 
contention  that,  for  children  that  are  too 
small  to  wear  a  shoulder  belt,  it  would 
probably  be  more  convenient  to  just 
detach  the  shoulder  belt  from  the  lap 
belt  instead  of  routing  the  integral 
shoulder  belt  behind  them.  However,  the 
convenience  of  detachability  would  also 
result  in  lower  use  of  the  shoulder  belt 
in  general.  Lower  use  of  shoulder  belts 
than  estimated  would  yield 
correspondingly  lesser  benefits  than 
estimated. 

Ford's  example  of  the  convenience  of 
nonintegral  shoulder  belts  for  the 
readily  removable  seats  in  MPV's  is 
another  particular  situation  in  which  a 
nonintegral  shoulder  belt  would  be  more 
convenient  for  an  occupant.  Again, 
however,  the  detachability  would  lead 
to  lower  shoulder  belt  use  and  lower 
safety  benefits.  The  agency  also 
believes  that  manufacturers  are  capable 
of  designing  an  integral  lap/shoulder 
belt  system  that  would  be  nearly  as 
convenient  as  a  nonintegral  shoulder 
belt  in  MPV's  with  readily  removable 
seats.  For  instance,  a  shoulder  belt  that 
is  readily  detachable  at  the  anchorage 
could  be  used  for  the  outboard  seating 
positions. 

7.  Comfort  and  Convenience 

The  ANPRM  noted  that  in  November 
1985,  the  agency  had  amended  Standard 
No.  208  to  establish  a  new  set  of 
performance  requirements  aimed  at 
making  safety  belts  easier  to  put  on  and 
more  comfortable  to  wear.  Several  of 
those  performance  requirements,  such 
as  the  requirements  in  S7.4.6  that  are 
designed  to  prevent  safety  belts  from 
slipping  between  the  seat  cushions, 
apply  to  both  the  front  and  rear  seats. 
Thus,  those  requirements  would  apply  to 
rear  seat  lap/shoulder  belts  without  any 
additional  amendments  in  this  proposal. 

However,  the  ANPRM  also  noted  that 
some  of  the  performance  requirements 
apply  only  to  automatic  or  manual  lap/ 
shoulder  belts  installed  in  the  front  seat 
of  vehicles.  For  example,  S7.4.3  limits 
the  pressure  that  can  be  exerted  on  an 
occupant  by  a  shoulder  belt,  but  applies 
only  to  front  seats.  The  ANPRM  asked 
for  comments  on  whether  the  safety  belt 
comfort  and  convenience  requirements 
that  apply  to  front  seat  manual  lap/ 
shoulder  belts  should  be  extended  to 
apply  to  rear  seat  lap/shoulder  belts. 

The  American  Seat  Belt  Council 
commented  that,  "Considerations  for 
comfort  and  convenience  of  seat  belts 
should  apply  equally  in  front  or  rear 
seat  applications.  The  actual 
requirements  will  not  necessarily  be 
identical  but  will  rather  be  appropriate 
analogous  requirements."  On  the  other 
hand,  many  of  the  manufacturers 


commented  that  the  comfort  and 
convenience  requirements  in  S7.4  of 
Standard  No.  208  depend  on  the  use  of  a 
properly  positioned  test  dummy  in  the 
seating  position,  and  that  no  dummy 
positioning  procedures  had  been 
proposed  for  rear  seating  positions.  The 
manufacturers  commented  that  several 
different  factors  would  have  to  be 
considered  in  developing  dummy 
positioning  procedures  for  rear  seating 
positions,  because  the  dummies  are  not 
as  flexible  as  human  occupants. 

The  purpose  of  the  comfort  and 
convenience  requirements  in  Standard 
No.  208  is  to  promote  increased  safety 
belt  use  by  eliminating  objectionable  or 
bothersome  characteristics  associated 
with  some  safety  belt  system  designs. 
NHTSA  believes  that  this  purpose  is 
equally  applicable  and  appropriate  for 
rear  seabng  positions.  However,  the 
commenters  were  correct  in  noting  that 
compliance  with  S7.4.2  through  S7.4.5  is 
determined  with  reference  to  a  test 
dummy.  The  agency  believes  that  a 
properly  positioned  dummy  is  the  best 
surrogate  measurement  of  a  belt 
system's  comfort  and  convenience  for 
actual  occupants.  Other  sturogate 
measurements  could  be  used,  such  as 
requirements  for  performance  at  a 
specified  percentage  of  a  belt's  full 
extension  or  by  reference  to  a  zone 
around  a  seating  position.  However. 
NHTSA  has  not  yet  developed  any 
alternative  surrogate  measurements  for 
comfort  and  convenience  in  rear  seating 
positions.  As  is  the  case  with  crash 
testing  requirements  discussed  above, 
the  agency  does  not  believe  it  would  be 
appropriate  to  delay  this  rulemaking  to 
allow  the  agency  to  develop  a  full  set  of 
comfort  and  convenience  requirements. 

The  performance  requirements  in 
S7.4.6,  Seat  belt  guides  and  hardware, 
currently  apply  to  all  manual  seat  belt 
assemblies,  whether  installed  in  front  or 
rear  seats.  This  notice  does  not  propose 
to  exempt  rear  seat  lap/shoulder  belts 
from  these  requirements.  Hence,  they 
will  also  apply  to  manual  lap/shoulder 
belts  installed  in  compliance  with  this 
proposed  rule. 

One  remaining  issue  in  this  area 
relates  to  tension-relieving  devices  on 
rear  seat  lap/shoulder  belts.  The  agency 
has  repeatedly  stated  that  the  added 
potential  to  improve  belt  fit  and  the 
added  comfort  of  shoulder  belts 
equipped  with  tension-relieving  devices 
is  desirable  in  certain  circumstances, 
because  those  features  could  serve  to 
enhance  proper  belt  use.  See,  e.g.,  50  PR 
46056;  November  6, 1985.  However,  the 
agency  has  also  expressed  its  concern 
that  excessive  slack  could  compromise 
belt  effectiveness.  On  balance,  the 
agency  concluded  that  tension-relieving 


devices  should  continue  to  be  permitted 
on  belt  assemblies,  but  that  certain 
special  conditions  (i.e..  those  specified 
in  S7.4.2  of  Standard  No.  208)  should 
apply  to  vehicles  that  had  belt 
assemblies  at  front  outboard  seating    . 
positions  that  were  equipped  with 
tension-relieving  devices,  so  as  to 
reduce  the  likelihood  of  misuse. 

NHTSA  believes  that  the  same 
considerations  should  apply  to  rear 
outboard  seating  positions  that  have 
belt  assemblies  equipped  with  tension- 
relieving  devices.  The  requirements  of 
S7.4.2  for  front  outboard  seating 
positions  that  have  belt  assemblies 
equipped  with  tension  relieving  devices 
are: 

1.  The  vehicle  owner's  manual  must 
include  an  explanation  of  how  the 
tension-relieving  device  works  and 
recommend  a  maximum  amount  of  slack 
that  should  be  introduced  into  the  belt 
under  normal  circumstances  (S7 .4.2(b)); 

2.  The  vehicle  must  comply  with  the 
injury  criteria  specified  in  S5.1  of 
Standard  No.  208  during  a  barrier  crash 
test  with  the  shoulder  belt  webbing 
adjusted  to  introduce  the  maximum 
amount  of  slack  recommended  by  the 
manufacturer  (S7 .4.2(a));  and 

3.  The  vehicle  must  have  an  automatic 
means  to  cancel  any  shoulder  belt  slack 
introduced  into  the  belt  system  by  a 
tension-relieving  device  (S7.4.2(c)). 

The  second  requirement  listed  above 
cannot  be  applied  to  rear  seat  lap- 
shoulder  belts  equipped  with  tension- 
relieving  devices  at  this  time,  because 
the  agency  is  not  yet  in  a  position  to 
propose  rear  seat  dimwny  positioning 
procedures.  However,  this  notice 
proposes  to  apply  the  other  two 
requirements  listed  above  to  rear  seat 
lap/shoulder  belts  equipped  with 
tension-relieving  devices.  As  explained 
above,  the  agency  believes  that  the  need 
for  crash  testing  of  rear  seating  positions 
may  be  less  compelling  than  for  front 
seating  positions,  because  the  rear  seal 
is  generally  a  more  benign  crash 
environment.  Even  absent  a  crash 
testing  provision,  the  agency  has 
tentatively  concluded  that  requirements 
that  information  on  proper  use  of  rear 
seat  tension-relieving  devices  be 
provided  in  the  owner's  manual  and  that 
any  slack  be  automatically  cancelled 
under  certain  conditions  will  adequately 
serve  to  minimize  the  likelihood  of 
misuse  of  tension-relieving  devices  on 
rear  seat  belt  assemblies.  Given  the 
importance  of  increasing  rear  sat  belt 
use.  this  notice  proposes  to  permit 
tension-relieving  devices  on  rear  seat 
lap/shoulder  belts  subject  to  these  two 
requirements,  and  requests  comments 
on  this  issue.  NHTSA  is  particularly 


interested  in  learning  commenters' 
views  as  to  whether  the  absence  of  a 
dynamic  testing  requirement  for  tension- 
relieving  devices  in  the  rear  seat  might 
permit  a  net  degradation  of  safety 
because  of  occupant  misuse  of  the 
devices. 

8.  Relationship  of  This  Proposal  to 
Standard  No.  210 

Standard  No.  210,  Seat  Belt  Assembly 
Anchorages  (49  CFR  571.210). 
establishes  requirements  for  belt 
assembly  anchorages,  to  ensure  that  belt 
assemblies  will  provide  effective 
occupant  protection.  Section  S4.1.1  of 
Standard  No.  210  provides  that  seat  belt 
anchorages  for  a  Type  2  seat  belt 
assembly  shall  be  installed  for  each 
forward-facing  outboard  designated 
seating  position  in  passenger  cars  other 
than  convertibles,  and  for  each 
designated  seating  position  for  which  a 
Type  2  seat  belt  assembly  is  required  by 
§  571.208  in  vehicles  other  than 
passenger  cars. 

The  "Type  2  seat  belt  assembly  to 
which  the  Standard  refers  is  a  lap/ 
shoulder  belt.  Hence,  all  passenger  cars 
other  than  convertibles  are  already 
required  to  provide  anchorages  for  a 
lap/shoulder  belt  at  forward-facing  rear 
outboard  seating  positions.  Hence, 
passenger  cars  other  than  convertibles 
would  only  be  required  to  have  seat  belt 
assemblies  installed  on  existing 
anchorages  to  comply  with  this 
proposed  rule. 

Convertibles  are  currently  exempted 
from  this  requirement  in  Standard  No. 
210.  As  explained  above.  NHTSA  is 
proposing  to  require  that  convertibles 
comply  with  this  proposed  requirement 
for  rear  seat  lap/shoulder  belts.  This 
requirement  would  not  achieve  the 
anticipated  benefits  if  those  lap/ 
shoulder  belts  are  not  effectively 
anchored  to  the  convertible.  Hence,  this 
notice  proposes  to  amend  Standard  No. 
210  to  delete  the  existing  exemption  for 
convertibles  from  rear  seat  lap/shoulder 
belt  anchorages. 

S4.1.1  of  Standard  No.  210  would 
automatically  require  anchorages  for 
rear  seat  lap/shoulder  belts  in  all  other 
vehicle  types  covered  by  this  proposal, 
since  it  requires  such  anchorages  when 
Standard  No.  208  requires  lap/shoulder 
belts.  This  notice  proposes  to  amend 
Standard  No.  208,  so  there  is  no  need  to 
propose  to  amend  Standard  No.  210  as  it 
applies  to  these  vehicle  types. 

9.  Proposed  Timing  for  Applying  These 
Requirements  to  Vehicle  Types 

As  explained  above,  it  would  be  a 
relatively  simply  matter  for 
manufacturers  of  passenger  cars  other 
than  convertibles  to  comply  with  this 


proposed  requirement  for  rear  seat  lap/ 
shoulder  belts,  since  those  vehicles  are 
already  required  to  be  equipped  with 
anchorages  for  such  belts.  The  only 
additional  steps  that  would  be  needed 
for  these  cars  would  be  the  installation 
of  the  lap/shoulder  belt  assemblies. 
While  some  time  may  be  needed  to 
change  the  production  process  to 
accomplish  such  installations,  that  time 
should  not  be  very  long.  This  is 
particularly  true  because  so  many 
manufacturers  are  already  planning  to 
have  rear  lap/shoulder  belts  in  their 
1990  model  year  cars.  Accordingly,  this 
notice  proposes  that  the  requirements 
for  rear  seat  lap/shoulder  belts  in 
passenger  cars  other  than  convertibles 
apply  to  cars  manufactured  on  or  after 
September  1. 1989. 

In  the  case  of  convertibles  and  the 
other  vehicle  types  covered  by  this 
proposal,  it  would  not  be  so  relatively 
simply  to  comply  with  these  proposed 
requirements.  Since  these  vehicles  are 
not  currently  required  to  have 
anchorages  for  rear  seat  lap/shoulder 
belts,  those  anchorages  would  have  to 
be  installed.  In  many  cases,  such 
installations  would  require  structural 
changes  to  the  vehicles.  NHTSA 
recognizes  that  it  would  be  necessary  to 
give  the  manufacturers  sufficient  time  to 
make  the  engineering  and  design 
changes  necessary  to  install  rear  lap/ 
shoulder  belts.  Some  of  the  commenters 
to  the  ANPRM  pointed  out  difficulties 
that  would  be  presented  for  existing 
designs  of  vehicle  models  in  complying 
with  a  requirement  for  rear  seat  lap/ 
shoulder  belts.  To  accommodate  these 
legitimate  needs,  while  ensuring  that 
rear  seat  lap/shoulder  belts  would  be 
available  as  soon  as  practicable,  this 
notice  proposes  that  a  final  rule  apply  to 
convertible  passenger  cars  and  the  other 
vehicle  types  discussed  in  this  notice 
manufactured  on  or  after  September  1. 
1991. 

Economic  and  Other  Impacts  Associated 
With  This  Proposal 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  not  "major" 
within  the  meaning  of  Executive  Order 
12291.  The  information  currently 
available  to  the  agency  about  the 
manufacturers'  plans  to  voluntarily 
install  rear  seat  lap/shoulder  belts  is 
that  99.4  percent  of  all  cars  will  have 
those  belts  installed  by  the  dates 
proposed  in  this  rule,  that  94.4  percent  of 
utility  vehicles  will  have  rear  seat  lap/ 
shoulder  belts  voluntarily  installed  by 
the  proposed  dates,  98.0  percent  of 
compact  vans  will  have  rear  seat  lap/ 
shoulder  belts  installed  by  the  proposed 
dates,  and  100  percent  of  light  trucks, 
standard  vans,  and  small  buses  will 


have  rear  seat  lap/shoulder  belts 
installed  by  the  proposed  dates.  The 
manufacturers  of  these  vehicles  have 
chosen  to  install  rear  seat  lap/shoulder 
belts  absent  any  regulatory  requirement 
to  do  so,  so  the  costs  of  those  rear  seat 
lap/shoulder  belts  are  not  treated  as  a 
cost  attributable  to  this  rule.  The  costs 
to  manufacturers  to  install  rear  seat  lap/ 
shoulder  belts  in  those  vehicles  that 
would  not  have  these  belts  if  this  rule  is 
not  made  final  are  estimated  to  be  Sl.5 
million.  This  is  well  below  the  $100 
million  costs  that  are  needed  to  classify 
a  rule  as  "major"  for  the  purposes  of 
Executive  Order  12291. 

This  proposal  is,  however, 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures,  because  of  the 
public  interest  in  this  proposal.  In 
accordance  with  the  requirements  of  the 
Department's  regulatory  policies  and 
procedures,  a  Preliminary  Regulatory 
Evaluation  (PRE)  has  been  prepared  for 
this  proposal,  and  a  copy  of  the  PRE  has 
been  placed  in  the  public  docket  for  this 
rulemaking  action.  A  copy  of  the  PRE 
may  be  obtained  by  writing  to:  Docket 
Section,  NHTSA,  Room  5109,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

Additionally,  the  agency  has  ana'yzed 
the  effects  of  this  proposal  on  small 
entities,  in  accordance  with  the 
Regulatory  Flexibility  Act.  Based  on  this 
analysis,  I  hereby  certify  that  this 
proposal,  if  adopted  as  a  final  rule, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Few,  if  any,  of  the  vehicle 
manufacturers  qualify  as  small  entities. 
To  the  extent  that  any  vehicle 
manufacturers  qualify  as  small  entities, 
their  number  would  not  be  substantial. 
The  proposed  requirements  would  not 
affect  the  manufacturing  process  of  any 
safety  belt  manufacturers  that  are  small 
entities,  nor  will  it  significantly  affect 
the  retail  price  of  vehicles  purchased  by 
any  small  organizations  or  small 
governmental  units. 

The  agency  has  also  analyzed  this 
proposal  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  effect  on  the  human 
environment,  if  it  were  adopted  as  a 
final  rule. 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 
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The  Office  of  Management  and  Budget 
(0MB)  has  already  approved  NHTSA's 
requirement  that  instructions  appear  in 
a  vehicle  owner's  manual  concerning  the 
proper  use  of  any  tension-relieving 
devices  installed  at  front  outboard 
seating  positions  in  cars  (OMB  #2127- 
0541).  However,  this  proposal  would 
expand  the  scope  of  that  requirement  to 
apply  to  rear  outboard  seating  positions 
of  cars  and  other  vehicle  types.  This 
expansion  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  OMB  in  5  CFR 
Part  1320.  Accordingly,  this  proposed 
requirement  will  be  submitted  to  OMB 
for  its  approval,  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
Comments  on  this  proposed  information 
collection  requirement  should  be 
submitted  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503.  Attention:  Desk  Officer  for 
NHTSA.  It  is  requested  that  comments 
sent  to  the  OMB  also  be  sent  to  the 
NHTSA  rulemaking  docket  for  this 
proposed  action. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 


received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
§§  571.208  and  571.210  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.208    [Amended] 

2.  S4.1.4  of  Standard  No.  208  would  be 
revised  to  read  as  follows: 

S4.1.4    Passenger  cars  manufactured 
on  or  after  September  1,  1989. 

54.1.4.1  Except  as  provided  in  S4.1.5 
and  S4.1.4.2,  each  passenger  car 
manufactured  on  or  after  September  1. 
1989  shall  comply  with  the  requirements 
of  S4.1.2.1.  Until  September  1. 1993,  each 
car  whose  driver's  designated  seating 
position  complies  with  the  requirements 
of  S4. 1.2. 1(a)  by  means  not  including  any 
type  of  seat  belt  and  whose  right  front 
designated  seating  position  is  equipped 
with  a  manual  Type  2  seat  belt  that 
meets  the  requirements  of  S5.1.  with  the 
Type  2  seat  belt  assembly  adjusted  in 
accordance  with  S7.4.2,  shall  be  counted 
as  a  vehicle  complying  with  S4.1.2.1.  A 
vehicle  shall  not  be  deemed  to  be  in 
noncompliance  with  this  standard  if  its 
manufacturer  establishes  that  it  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  that  such  vehicle  is  not  in 
conformity  with  the  requirement  of  this 
standard. 

54.1.4.2  Each  passenger  car 
manufactured  on  or  after  September  1. 
1989  shall  be  equipped  with  an  integral 
Type  2  seat  bell  assembly  at  every 
forward-facing  rear  outboard  designated 


seating  position.  Type  2  seat  belt 
assemblies  installed  in  compliance  with 
this  requirement  shall  comply  with 
Standard  No.  209  (49  CFR  571.209)  and 
with  S7.1  and  S7.2  of  this  standard.  If  a 
Type  2  seat  belt  assembly  installed  in 
compliance  with  this  requirement 
incorporates  any  webbing  tension- 
relieving  device,  the  vehicle  owner's 
manual  shall  include  the  information 
specified  in  S7.4.2(b)  of  this  standard  for 
the  tension-relieving  device,  and  the 
vehicle  shall  comply  with  S7 .4.2(c)  of 
this  standard. 


3.  S4.1.5.1  of  Standard  No.  208  would 
be  revised  to  read  as  follows: 

S4.1.5.1     If  the  Secretary  of 
Transportation  determines,  by  not  later 
than  April  1, 1989.  that  State  mandatory 
safety  belt  usage  laws  have  been 
enacted  that  meet  the  criteria  specified 
in  S4.1.5.2  and  that  are  applicable  to  not 
less  than  two-thirds  of  the  total 
population  of  the  50  States  and  the 
District  of  Columbia  (based  on  the  most 
recent  Estimates  of  the  Resident 
Population  of  States,  by  Age,  Current 
Population  Reports,  Series  P-25.  Bureau 
of  the  Census),  each  passenger  car 
manufactured  under  S4.1.3  or  S4.1.4  on 
or  after  the  date  of  that  determination 
shall  comply  with  the  requirements  of 
S4.1.2.1,  S4.1.2.2,  or  S4.1.2.3.  If  such  a 
determination  is  made,  each  passenger 
car  manufactured  on  or  after  September 
1, 1989  shall  be  equipped  with  an 
integral  Type  2  seat  belt  assembly  at 
every  forward-facing  rear  outboard 
designated  seating  position.  Type  2  seat 
belt  assemblies  installed  in  compliance 
with  this  requirement  shall  comply  with 
Standard  No.  209  (49  CFR  §  571.209)  and 
with  S7.1  and  S7.2  of  this  standard.  If  a 
Type  2  seat  belt  assembly  installed  in 
compliance  with  this  requirement 
incorporates  any  webbing  tension- 
relieving  device,  the  vehicle  owner's 
manual  shall  include  the  information 
specified  in  S7.4.2(b)  of  this  standard  for 
the  tension-relieving  device,  and  the 
vehicle  shall  comply  with  S7 .4.2(c)  of 
this  standard. 


4.  A  new  S4.2.4  would  be  added  to 
Standard  No.  208.  to  read  as  follows: 

S4.2.4     Trucks  and  multipurpose 
passenger  vehicles  manufactured  on  or 
after  September  1,  1991  with  a  GVWR  of 
10,000  pounds  or  less.  Each  truck  and 
each  multipurpose  passenger  vehicle, 
except  a  motor  home,  manufactured  on 
or  after  September  1, 1991  that  has  a 


gross  vehicle  weight  rating  of  10,000 
pounds  or  less  shall  be  equipped  with  an 
integral  T^pe  2  seat  belt  assemWy  at 
every  forward-facing  rear  outboard 
designated  seating  position.  Tsrpe  2  seat 
belt  assemblies  installed  rn  comphance 
with  this  requirement  shall  comply  with 
Standard  No.  200  {49  CFR  i  571.209)  and 
with  S7.1  and  S7.2  of  this  standard.  If  a 
Type  2  seat  belt  assembly  installed  in 
compliance  with  this  requirement 
incorporates  any  webbing  tension- 
relieving  device,  the  vehicle  owner's 
manual  shall  include  the  information 
specified  in  S7.4.2(b)  of  this  standard  for 
the  tension-relieving  device,  and  the 
vehicle  shall  comply  with  S7.4.2(c)  of 
this  standard.  As  used  in  this  section, 
"motor  home"  means  a  motor  vehicle 
with  motive  power  that  is  designed  to 
provide  temporary  residential 
accommodations,  as  evidenced  by  the 
presence  of  at  least  four  of  the  following 
facilities:  cooking;  refrigeration  or  ice 
box;  self-contained  toi^t;  heating  and/ 
or  air  conditioning;  a  potable  water 
supply  system  includiiag  a  faucet  and 
sink:  and  a  separate  110-125  volt 
electrical  power  supply  and/ or  an  LP 
gas  supply. 

5.  S4.4  of  Standard  No.  208  would  be 
amended  by  adding  a  new  S4.4.3  to  read 
as  follows: 

S4.4    Buses. 

*        *        *        •        • 

S4.4.3    Buses  manufactured  an  or 
after  September  U  1991. 

54.4.3.1  Each  bus  with  a  gross 
vehicle  weight  rating  of  more  than  lOUXN) 
pouads  shall  comply  with  the 
requirements  of  S4.4.2.1  at  S4.4.2.2. 

54.4.3.2  Each  bus  with  a  gross 
vehicle  weight  rating  of  lOUXX)  pounds  or 
less  shall  be  equipped  with  an  integral 
Type  2  seat  belt  assembly  at  the  driver's 
designated  seating  position  and  at  every 
forward-facing  outboard  designated 
seating  position.  Type  2  seat  belt 
assemblies  installed  in  compliance  with 
this  requirement  shall  comply  with 
Standard  No.  209  (46  CFR  571.209)  and 
with  S7.1  and  S7.2  of  this  standard.  The 
lap  belt  portion  of  a  Type  2  seat  belt 
assembly  installed  at  the  driver'a 
seating  position  shall  include  an 
automatic  locking  retractor,  which 
retractor  shall  not  retract  webbing  to  the 
next  locking  position  until  at  least  % 
inch  of  webbing  has  moved  into  the 
retractor.  In  determining  whether  an 
automatic  locking  retractor  complies 
with  this  requirement  the  webbing  is 
extended  to  75  percent  of  its  length  and 
the  retractor  is  locked  after  the  initial 
adjustment.  If  a  Type  2  seat  belt 
assembly  installed  in  compliance  with 
this  requirement  incorporates  any 


webbing  tension-relieving  device,  the 
vehicle  owner's  manual  shall  include  the 
information  specified  in  S7.4.2(b]  of  this 
standard  for  the  teiuion-relieving 
device,  and  the  vehicle  shall  comply 

with  S7.4.2(c)  of  this  standard. 

*  *        •        •        * 

8.  S7.1.1  of  Standard  No.  208  would  be 
revised  to  read  as  follows: 

S7.1    Adjustment. 

S.7.1.1    Except  as  specified  in  S7.1.1.1 
and  S7.1.1.2.  the  lap  belt  of  any  seat  belt 
assembly  furnished  in  accordance  with 
S4.1.1  and  S4.1.2  shall  adjust  by  means 
of  an  automatic  locking  retractor  that 
complies  with  S  571.209  to  fit  persons 
whose  dimensions  range  from  those  of  a 
50th  percentile  ft-year-old  child  to  those 
of  a  95th  percentile  adult  male  and  the 
upper  torso  restraint  shall  adjust  by 
means  of  an  emergency  locking  retractor 
or  a  manual  adjusting  device  that 
comphes  with  S  571.209  to  fit  persons 
whose  dimensions  range  from  those  of  a 
5th  percentile  adult  female  to  those  of  a 
95th  percentile  adult  male,  with  the  seat 
in  any  position  and  the  seat  back  in  the 
manufacturer's  nominal  design  riding 
position.  However,  an  upper  torso 
restraint  furnished  in  accordance  with 
S4.1.2.3.1(a]  shall  adjust  by  means  of  an 
emergency-locking  retractor  that 
complies  with  9  571.209.  In  the  case  of  a 
swivel  seat,  the  seat  shall  comply  with 
the  above  requirements  with  the  seat  in 
any  position  in  whidi  it  can  be  occupied 
while  the  vehicle  is  in  motion  and  with 
the  seat  back  in  the  manufacturer's 
nominal  design  riding  position. 

S  571.210   [AmwMtedl 

7.  S4.1.1  of  Standard  No.  210  would  be 
revised  to  read  as  follows: 

S4.1.1    Seat  belt  anchorages  for  a 
Type  2  belt  assembly  shall  be  installed 
for  each  forward-facing  outboard 
designated  seating  position  in  passenger 
cars  other  than  convertibles  and  for 
each  designating  seating  position  for 
which  a  Type  2  seat  belt  assembly  is 
required  by  Standard  No.  208  (49  CFR 
§  571.208)  in  vehicles  other  than 
passenger  cars.  Seat  belt  anchorages  for 
a  Type  2  seat  belt  assembly  shall  be 
installed  for  each  rear  forward-facing 
outboard  designated  seating  position  in 
convertible  passenger  cars 
manufactured  on  or  after  September  1, 
1991. 

*  *        *        «        * 

Issued  OD  November  23, 1988. 
Barry  Felrice, 

Associate  A  dministrator  for  RulemokSng. 
[PR  Doc.  88-27509  Filed  11-25-88:  9c55  am) 
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AOENCv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Conunerce. 
action:  Notice  of  proposed  1989  initial 
specifications  of  groundfish,  prohibited 
species  catch  limits,  and  apportionment 
of  reserves:  request  for  comments. 

SUMMART:  NOAA  proposes  1989  initial 
total  allowable  catches  (TACs)  and 
apportionments  for  each  category  of 
groundfish,  establishment  of  prohibited 
species  catch  (PSC)  limits  for  aablefish. 
rockfish,  and  Pacific  haHbut,  and 
apportionment  of  reserves  in  the  Gulf  of 
Alaska.  This  action  is  necessary  to 
provide  the  public  with  the  Secretary  of 
Commerce's  (Secretary)  preliminary 
determinations  about  the  initial  TACs, 
apportionments.  PSC  limits,  and  reserve 
apportionments,  and  to  obtain  public 
comment  on  those  determinations.  The 
intended  effect  of  this  notice  is  to 
provide  the  Secretary  with  the  best 
available  information  on  which  to  base 
final  1989  initial  specifications  of  TAC 
and  apportionments  and  to  provide 
opportunity  for  public  participation  in 
this  decision-making  process. 

DATE  Comments  are  invited  until 
December  23, 1988. 

ADDRESS:  Conunents  should  be  sent  to 
James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  1668,  Juneau, 
AK  99802. 


FOR  FURTHER  INTOOMlATIOM  COMTACR 
Ronald ).  Berg  (Fishery  Management 
Biologist.  NMFS).  907^5a6-723a 
SUPPLIMENTARV  INFORMATION: 
Backgroond 

This  notice  invites  comments  on  three 
management  proposals  related  to 
groundfish  management  in  the  Gulf  of 
Alaska  for  the  1989  fishing  year.  They 
are:  (A)  SpeoficatioBS  of  TAC  and 
apportionments,  (B)  PSC  limits  for  fully 
utilized  groaadfish  species  and  for 
Pacific  halibut,  and  (C)  apportionments 
of  groundfish  reserves.  Each  of  these 
proposals  is  discussed  below. 

(A)  Total  Alloivabh  Catches 

Specifications  of  TACs  for  groundfish 
species  in  the  Gulf  of  Alaska  are 
authorized  by  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP).  This  FMP  was  developed 
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under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act]  and  is  implemented  by 
regulations  appearing  at  50  CFR  611.92 
and  Part  672.  The  sum  of  the  TACs  for 
all  species  must  fall  within  the 
combined  optimum  yield  (OY)  range  of 
116,000-800.000  metric  tons  (mt),  which 
is  established  for  these  species. 

TACs  are  apportioned  initially  among 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  reserves,  and 
total  allowable  level  of  foreign  fishing 
(TALF7)  for  each  species  under  §  611.92 
and  §  672.20(a)(2).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen  deliver 
their  catches  to  foreign  processing 
vessels  authorized  to  receive  U.S.- 
harvested  groundfish.  TALPF  amounts 
are  intended  for  harvest  by  foreign 
fishermen.  The  reserves  for  the  Gulf  of 
Alaska  are  20  percent  of  the  TAC  for 
each  species  category.  These  reserve 
amounts  are  set  aside  for  possible 
reapportionment  to  DAP  or  to  JVP  if  the 
initial  apportionments  prove  inadequate. 
Reserves  which  are  not  reapportioned  to 
DAP  or  JVP  may  be  reapportioned  to 
TALFF. 

Under  §  611.92  and  §  672.20(a)(2),  the 
Secretary,  after  consultation  with  the 
North  Pacific  Fishery  Management 
Council  (Council),  shall  specify  the  TAC 
for  each  calendar  year  for  each  target 
species  and  the  "other  species" 
category,  and  shall  apportion  the  TACs 
among  DAP,  JVP,  reserves,  and  TALFF. 
The  sum  of  the  TACs  must  be  within  the 
"OY  range. 

Under  S  672.20(c)(1),  the  preliminary 
specifications  of  DAP  will  be  the 
amounts  har\'ested  during  the  previous 
year  plus  any  additional  amounts  the 
Secretary  finds  will  be  harvested  by  the 
U.S.  fishing  industry  for  delivery  to  U.S. 
processors,  assuming  sufficient  TAC. 
The  preliminary  specifications  of  JVP 
will  be  amounts  harvested  during  the 
previous  year  plus  any  additional 
amounts  the  Secretary  finds  will  be 
har\'ested  by  the  U.S.  fishing  industry 
for  delivery  to  foreign  processors, 
subject  to  reductions  to  accommodate 
increasing  DAP  and  availability  of  TAC. 
These  additional  amounts  will  reflect  as 
accurately  as  possible  the  projected 
increases  in  U.S.  processing  and 
harvesting  capacity  and  the  extent  to 
which  U.S.  processing  and  harvesting 
will  occur  during  the  coming  year.  These 
projections  will  be  based  on  the  latest 
reliable  information  that  is  available, 
including  industry  surveys,  market  data, 
and  stated  intentions  by  representatives 
for  the  U.S  fishing  industry. 


The  Council  met  during  September  28 
through  October  1, 1988,  to  review 
information  on  the  status  of  groundfish 
stocks.  New  information,  which  is  still 
being  assembled  by  the  NMFS 
Northwest  and  Alaska  Fishery  Center, 
will  not  be  available  to  the  Council  until 
its  December  1988  meeting. 
Nevertheless,  the  Council  considered 
recommendations  made  by  its  Advisory 
Panel  (AP),  its  Scientific  and  Statistical 
Committee  (SSC).  and  the  Plan  Team  for 
Gulf  of  Alaska.  The  AP  recommended 
that  the  Council  adopt  the  Plan  Team's 
estimates  of  preliminary  acceptable 
biological  catches  (ABCs)  for  each  of  the 
target  species  and  for  the  "other 
species"  category.  The  SSC 
recommended  that  the  Council  adopt 
different  ABCs  for  pollock,  flounder, 
sablefish.  slope  rockfish,  and  pelagic 
shelf  rockfish,  but  did  agree  with  the 
Plan  Team  that  little  information  exists 
to  establish  an  ABC  for  demersal  shelf 
rockfish.  The  SSC  recommended  that  the 
Council  adopt  the  Plan  Team's 
recommendation  for  Pacific  cod  and 
thomyhead  rockfish.  The  Council  also 
considered  public  testimony. 

For  pollock,  the  Council  recommended 
a  0-50,000  mt  ABC  range  and  then  set 
TAC  equal  to  ABC  and  DAP  equal  to  80 
percent  of  the  TAC.  The  balance  of  20 
percent  of  TAC  is  established  as  a 
reserve  as  required  by  S  672.20(a)(2)(i). 
The  Council  then  adopted  the  SSC's 
recommended  ABCs  for  Pacific  cod, 
sablefish,  and  thomyhead  rockfish. 
Because  the  SSC's  reconmiended  ABCs 
for  flounders,  "other  rockfish".  and 
pelagic  rockfish  differed  bom  those 
recommended  by  the  Plan  Team,  the 
Council  adopted  ABC  ranges  that 
accommodated  both  the  SSC  and  Plan 
Team  recommendations.  Because  survey 
information  is  not  yet  available  from  the 
fishing  industry  to  determine  the  needs 
of  the  DAP  or  JVP  components  of  the 
domestic  annual  harvest,  the  Council  set 
preliminary  TACs  equal  to  those 
implemented  in  1988.  It  then  set 
preliminary  DAPs  equal  to  each  of  the 
TACs  after  subtracting  20  percent  from 
each  of  the  Pacific  cod  and  flounder 
TACs  to  establish  the  species  specific 
reserve. 

The  Plan  Team's  resource  assessment 
document  (RAD)  that  formed  the  basis 
for  the  Council's  deliberations  is 
summarized  for  each  of  the  target 
species  and  "other  species"  categories 
as  follows: 

Pollock 

The  bioniass  of  pollock  has  been 
declining  since  1983,  after  reaching  a 
peak  in  1981  and  1982.  Depending  on  the 
various  recruitment  scenarios  and  catch 
levels  used  to  forecast  pollock 


abundance,  the  biomass  was  projected 
to  rebuild  to  between  866.600  metric 
tons  (mt)  and  1.051,500  mt  in  1988. 
Biomass  estimates,  however,  have  been 
based  on  hydroacoustic  surveys 
conducted  in  Shelikof  Strait,  which  lies 
between  Kodiak  Island  and  the  Alaska 
Peninsula.  These  surveys  have  been 
focused  on  pollock  while  they  are  in 
spawning  condition  during  March  and 
April.  Since  few  pollock  were  believed 
to  be  present  outside  Shelikof  Strait 
during  this  time,  the  information 
obtained  was  thought  to  represent  most 
of  the  pollock  biomass  occurring  in  the 
Western  and  Central  Regulatory  Areas. 
In  addition  to  the  hydroacoustic  survey, 
other  information  on  pollock  abundance 
has  been  obtained  from  bottom  trawl 
surveys  that  are  conducted  every  three 
years  in  other  parts  of  the  Gulf  of 
Alaska.  The  last  such  survey  was 
conducted  in  1987. 

The  1988  hydroacoustic  survey 
produced  a  biomass  estimate  of  only 
330,000  mt.  which  is  the  lowest  on 
record.  The  low  biomass  is  attributed  to 
poor  recruitment  of  the  1984  year  class, 
which  would  otherwise  have  recruited 
into  the  fishery  in  1987  as  3-year-old 
fish.  In  1988,  they  should  been  available 
as  4-year-old  fish.  Other  information 
obtained  from  the  1987  triermial  bottom 
trawl  survey  also  shows  a  decline.  The 
decline  appears  to  have  occurred 
between  1984  and  1987.  Biomass 
estimated  from  the  1987  bottom  trawl 
survey  was  about  593,000  mt,  and 
although  the  1987  bottom  trawl  survey 
showed  a  decline  in  the  status  of 
pollock,  the  decline  was  not  as  large  as 
the  hydroacoustic  survey  suggests. 
Because  the  1987  bottom  trawl  survey 
showed  pollock  to  be  in  greater 
abundance  than  did  the  1988 
hydroacoustic  survey,  it  is  questionable 
whether  the  hydroacoustic  survey 
provides  the  best  estimates  of  pollock 
abundance  for  the  entire  Western  and 
Central  Regulatory  Areas.  An  estimate 
can  be  made  of  total  biomass  if  the 
hydroacoustic  survey  is  considered  to 
assess  only  a  fraction  of  total  biomass. 
Using  information  from  the  1986 
hydroacoustic  siurvey,  the  1987  bottom 
trawl  survey,  and  the  1988 
hydroacoustic  survey,  the  range  of  total 
biomass  is  between  330,000  mt  and 
593,000  mt. 

At  any  catch  levels  during  1989  of  O- 
50,000  mt,  no  significant  differences  are 
noted  in  biomass  projections.  On  this 
basis,  the  Council  adopted  a  preliminary 
ABC  range  equal  to  0-50,000  mt  and  set 
TAC  equal  to  ABC.  No  information  is 
available  to  change  the  3,375  mt  ABC  for 
pollock  in  the  Eastern  Regulatory  Area. 


Pacific  Cod 

Pacific  cod  stocks  are  currently 
heahhy,  ahhoijigh  stock  size  appears  to 
be  decreasing.  The  best  estimate  of 
exploitable  biomass  is  449,300  mt  The 
Plan  Team  recommended  an  ABC  range 
of  between  93  JOO  mt  and  175,000  mt 
based  on  calculating  fishing  mortality 
which  maximizes  yield.  The  Council 
adopted  preliminary  ABC  of  99,000, 
which  is  equal  to  the  1988  ABC,  but  set 
the  preliminary  TAC  equal  to  80,000  mt 
to  reduce  bycatches  of  Pacific  halibut 
TAC  is  apportioned  to  the  management 
areas  as  follows:  19.000  mt  in  the 
Western  Regulatory  Area;  60.800  mt  in 
the  Central  Regulatory  Area;  and  200  mt 
in  the  Eastern  Regulatory  Area. 

Flounders 

Stocks  of  flounder  are  in  good 
condition.  Total  biomass  is  about 
2,110,000  mt  of  which  one  species — 
arrowtooth  flounder — contributes  about 
54  percent  or  1,144,000  mt  Biomass 
estimates  from  the  1904  and  1987 
triennial  bottom  trawl  8urve3r8  indicate 
that  exploitable  biomass  for  aD 
flounders  combined  has  increased  about 
3  percent  to  767,700  mt.  The  Plan  Team 
recommended  ABC  be  set  equal  to  the 
exploitable  biomass,  but  recognized  that 
this  figure  may  be  too  large  because  the 
natural  mortality  rates  ased  to  calculate 
it  may  be  unrealistically  high.  Using  Ae 
0.12  and  0.2  natural  mortality  rates 
observed  for  yellowfin  sole  and  the 
other  flounders  species,  respectively,  in 
the  Bering  Sea,  the  SSC  recommended 
an  ABC  for  all  flounders,  combined,  of 
345,000  mt.  The  Council  adopted  a  range 
for  ABC  of  345.000-767.000  mt  but 
recommended  that  the  preliminary  TAC 
for  flounders  be  set  equal  to  23.000  nait  to 
reduce  bycatches  of  Pacific  halibut 
TAC  is  apportioned  to  the  management 
areas  as  follows:  Western  Regulatory 
Area— 1.600  mt;  Central  Regulatory 
Area — 21.300  mt  and  Eastern 
Regulatory  Area — 100  mt. 

The  Secretary  notes  the  statement  in 
the  RAD  that  the  Cotmcil  nay  wish  to 
separate  arrowtooth  Bounder  from  the 
flounder  group  to  prevent  adverse 
impacts  on  individual  flounder  species, 
which  might  otherwise  be  overtiarrested 
if  fishing  were  directed  at  them  while 
harvesting  the  entire  TAC.  The  RAD 
shows  the  ABC  for  arrowtootfi  fkmnder 
to  be  about  303,800  mt.  which  is  about  40 
percent  of  the  ABC  for  tke  flounder 
group.  Since  arrowtootk  fknmder  is 
presently  not  caanercisBjr  valuable,  the 
Secretary  recognizes  that  NMFS  surveys 
of  the  Industry's  intent  to  harvest  and 
process  flounder  would  be  more 
accurate  if  arrowtooth  flounder  were 
separated  from  the  flounder  group.  The 


Secretary  requests  comment  on  the 
appropriateness  of  making  this 
separation. 

SabJefish 

The  sablefish  bioniass  peaked  in  1985 
and  appears  to  have  declined  shghtly  as 
determined  by  the  1967  Japan-U.S. 
cooperative  longline  survey.  Results  of 
the  1988  survey  will  be  available  before 
the  December  1988  Council  meeting.  The 
Plan  Team  recommended  an  ABC  range 
of  between  30,000  and  40.000  mt. 
although  the  equilibrium  level  is  30.000 
mt.  The  SSC  recommended  that  the  ABC 
should  be  equal  to  a  midpoint  of  this 
range,  or  35.000  mt  The  Council  adopted 
this  recommendation  for  ABC  The 
Council  set  a  total  TAC  of  zaooo  with 
preliminary  TACs  apportioned  among 
the  regulatory  areas  and  districts: 
Western— 4,080  mt  Central— 12.540  mt 
West  Yakutat — 4,900  rat  and  Southeast 
Outside/East  Yakutat— 6,500  mt. 

Rockfish  Assemblages 

The  same  three  categories  of  rockfish 
in  the  genus  Sebastes  are  proposed  to  be 
managed  in  1980  as  in  198&  These 
categories  are  "other  rockfish",  pelagic 
shelf  rockfish,  and  demersal  shelf 
rockfish.  They  are  described  as  follows: 

THher  rockfish" — bi  the  Western  and 
Central  Regulatory  Areas  and  the  Eastern 
Regulatory  Areas  weal  of  137*  W.  longitude, 
"other  rockfish"  means  the  18  species  of 
slope  rockfish  and  the  ten  species  of 
demersal  shelf  rockHsh  listed  in  the  footnote 
to  Table  1  of  this  notice.  TACs  will  be 
established  for  these  combined  assemblages 
in  these  management  areas.  In  the  Southeast 
District,  "other  rockfish"  means  the  18 
species  of  slope  rockfish  only.  TACs  will  be 
established  for  this  assemblage  of  18  species 
in  the  Southeast  Outside  District 

Pelagic  shelf  rockfish — In  the  Western. 
Central,  and  Eastern  Regulatory  Areas, 
pelagic  shelf  rockfish  means  the  five  rockfish 
species  listed  in  the  footnote  to  Table  1  of 
this  notice.  TACs  will  be  established  for  this 
assemblage  in  each  of  these  regulatory  areas. 

Demersal  shelf  rockfish — In  the  Southeast 
Outside  District,  demersal  shelf  rockfish 
means  the  ten  rockfish  species  listed  in  the 
footnote  to  Table  1  of  this  notice.  A  TAC  will 
be  established  in  the  Southeast  Outside 
District. 

The  condition  of,  and  Council  action 
for,  each  of  the  rockfish  assemblages 
that  make  up  the  three  categories  are  as 
follows: 

The  condition  of  slope  rockfish  is 
good  and  believed  to  be  increasing  in 
abundance.  Explotiable  biomass  is 
estimated  to  be  about  702,000  mt.  About 
14  percent  of  this  amount,  or  99,700  mt, 
is  composed  of  a  subcategory  called 
"deep  slope"  rockfish.  The  balance  is 
composed  of  a  subcategory  called 
"shallow  slope"  rockfish.  The  Plan 


Team  recommended  a  Golf  of  Alaska- 
wide  ABC  of  14,050  mt.  based  on  a 
calculated  of  the  Fhst  factor  of  0.02 
times  exfrfoitaWe  biomass.  The  SSC 
recommended  an  ABC  of  28,200  mt, 
using  an  Fus\  factor  of  0.04.  The  Council 
adopted  a  preliminary  ABC  equal  to  a 
range  of  14.040-28,200  mt  and  set  a 
preliminary  TAG  eqoal  to  16,800  mt 
apportioned  among  the  regulatory  areas 
as  follows:  4,850  mt  in  the  Western 
Regulatory  Area;  7,100  mt  in  the  Central 
Regulatory  Area;  and  4,850  mt  in  the 
Eastern  Regulatory  Area. 

The  condition  of  pelagic  shelf  rockfish 
is  stable.  The  current  exploitable 
biomass  was  estimated  at  104.000  mt 
The  Plan  Team  recommended  a  Gulf  of 
Alaska-wide  ABC  of  3,300  mt  The  SSC 
recommended  that  the  same  procedure 
used  to  establish  an  ABC  for  slope 
rockfish  be  used  for  Ais  category. 
Therefore,  using  an  Fusy  factor  of  0.04, 
the  SSC  calculated  an  ABC  equal  to 
6,000  mt  and  believes  it  to  be 
conservative,  because  the  bottom  trawl 
surveys  used  to  estimate  biomass  do  not 
sample  this  category  well  The  Council 
adopted  a  primiminary  ABC  equal  to  a 
range  of  3.300-6.600  mt  and  set  a 
preliminary  TAC  equal  to  3.300  mt 
apportioned  among  the  management 
areas  as  follows:  550  mt  in  the  Western 
Regulatory  Area;  2,350  mt  in  the  Central 
Regulatory  Area;  and  400  mt  in  the 
Eastern  Regulatory  Area. 

No  biomass  or  yield  estimates  are 
available  for  demersal  shelf  rockfish. 
This  rockfish  assemblage  is  the  target  of 
a  hook-and-line  fishery  in  the  Southeast 
Outside  District.  Information  from  the 
Ala^a  Department  of  Fish  and  Game 
on  this  rockfish  assemblage  suggests 
that  the  population  is  declining.  The 
Plan  Team  considers  that  the  ABC  is 
Hkriy  an  amount  below  the  1988  harvest 
which  is  about  600  mt  At  this  time,  the 
Council  has  reconmiended  that  the 
preliminary  TAC  should  be  set  equal  to 
the  1988  TAC  of  660  mt 

Thomyhead  Rockfish 

The  Plan  Team  recommended  that  the 
ABC  should  be  set  equal  to  the  1968 
amount  of  3,750  rat  The  SSC  agreed 
with  the  Pfcm  Team's  recommendation, 
noting  that  the  1988  catch  is  the  highest 
on  record.  The  Council  also  adopted  an 
ABC  of  3,750  mt  and  set  a  prehmtnarv 
Gulf  of  Alaska-wide  TAC  eqiud  to  ABC. 

"Other  species  " 

No  recomiBCodatiana  were  raade  by 
the  Plan  Team  for  this  group.  Under  the 
FMP,  the  TAC  for  this  species  category 
is  to  be  set  at  5  percent  of  the  sum  of  the 
TACs  established  for  the  other 
groundfish  categories. 
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The  Council  requested  that  the 
Secretary  propose  the  above  TACs 
under  §  672.20(c)(1).  The  Council  also 
recommended  initial  reserves  for 
pollock,  Pacific  cod,  and  flounders  under 
this  paragraph  but  did  not  recommend 
reserves  for  the  other  groundfish 
species.  The  Council  also  recommended 
that  DAP  for  each  species  be  set  equal 
to  TAG,  or  to  80  percent  of  TAC  for 
those  species  for  which  a  reserve  has 
been  established. 

The  Secretary  has  reviewed  the 
Council's  recommendations  for  ABCs 
and  the  current  specifications  of  TAC. 
DAP,  JVP,  reserves,  and  TALFF.  He 
proposes  the  TACs  as  recommended  by 
the  Council,  with  the  understanding  that 
each  is  subject  to  change  following  that 
December  1988  Council  meeting.  The 
final  determinations  of  the  extent  to 
which  U.S.  processing  and  harvesting 
will  occur  during  the  coming  year  will 
be  made  based  upon  the  public 
comments  on  this  notice  and  a  domestic 
processor  sur\'ey  made  by  the  Regional 
Director  in  November  1988. 

(B)  Fully  Utilized  Species  and  Pacific 
Cod 

Section  672.20(b)(1)  specifies  that  if 
the  Secretary  determines,  after 
consultation  with  the  Council,  that  the 
TAC  for  any  species  or  species  group 
will  be  fully  harvested  in  the  DAP 


fishery,  he  may  specify  for  each 
calendar  year  the  PSC  limit  applicable 
to  the  JVP  and  TALFF  fisheries  for  that 
species  or  species  group.  Any  PSC  limit 
specified  shall  be  for  bycatch  only  and 
cannot  be  retained.  During  1988,  the 
Secretary  had  specified  PSC  limits  for 
sablefish  and  "other  rockfish"  that  were 
applicable  to  JVP.  These  respective 
amounts  were:  Sablefish — 188  mt;  and 
"other  rockfish" — 432  mt.  Comments  are 
invited  on  these  PSCs,  but  the  public  is 
cautioned  that  these  amounts  are  likely 
to  change  at  the  December  1988  Council 
meeting,  depending  on  amounts  of 
groundfish  that  might  be  allocated  to 
JVP.  Other  PSC  limits  may  be 
established  as  well,  depending  upon 
specifications  of  DAP  amounts. 

Section  672.20(f)(2)(i)  specifies  a 
framework  procedure  for  setting  PSC 
limits  for  Pacific  halibut.  The  Secretarj', 
after  consultation  with  the  Council,  will 
publish  a  notice  in  the  Federal  Register 
as  soon  as  practicable  after  October  1  of 
each  year,  specifying  the  proposed 
Pacific  halibut  PSC  limits  in  the  regulary 
areas  for  JVP  and  DAP  fisheries.  If  the 
Regional  Director  determines  that  the 
catch  of  Pacific  halibut  by  U.S.  vessels 
fishing  in  DAP  or  JVP  operations  will 
reach  a  PSC  limit,  he  will  publish  a 
notice  in  the  Federal  Register  prohibiting 
fishing  with  trawl  gear  other  than  off- 
bottom  trawl  gear  for  the  rest  of  the  year 


by  the  vessels  and  in  the  area  to  which 
the  PSC  limit  applies.  He  may  allow 
some  of  the  those  vessels  to  continue  to 
fish  for  groundfish  using  bottom  trawl 
gear  under  specified  conditions. 

At  its  September  1988  meeting,  the 
Council  did  not  recommend  PSC  limits 
for  1989,  because  not  enough 
information  is  yet  available  to  determine 
the  balance  between  DAP  and  JVP 
specifications  by  target  species  and  the 
"other  species"  category.  The  Secretary, 
therefore,  is  publishing  the  PSC  limits 
for  halibut  that  were  in  effect  during 

1988  and  proposes  them  for  1989.  They 
are  240  mt  of  catch  in  the  JVP  fisheries 
and  4,240  mt  of  catch  in  the  DAP 
fisheries  and,  given  the  expected  halibut 
mortality  resulting  from  a  mix  of  gear 
types,  are  consistent  with  the  Council's 
goal  to  not  exceed  2,000  mt  of  halibut 
that  might  be  killed  in  the  groundfish 
fishery. 

The  PSC  limits  for  halibut  are  derived 
from  historical  bycatch  rates 
experienced  by  vessels  while  targeting 
on  groundfish.  These  rates,  expressed  as 
percentages  in  the  following  tabulation, 
are  proposed  for  use  in  calculating  the 

1989  halibut  PSC  limits  that  will  apply  to 
DAP  and  JVP  fisheries  while  trawling 
for  groundfish  with  bottom  trawls  and 
mid-water  trawls  and  while  fishing  for 
Pacific  cod  and  sablefish  with  hook-and- 
line  gear. 


Bottom  Trawl 

Mid-water  trawt 

Hook-and-hne 

w 

C 

W 

C 

Pacific  cod 

Sablefish 

W 

C 

W 

C 

DAP 

2.53 
2.53 

2.53 
2.53 

0.06 
0.06 

0.06 
0.06 

5.23 
5.23 

9.15 
9.15 

1.2 

1.2 

JVP 

W=  Western  Regulatory  Area.  C  =  Central  Regulatory  Area. 


The  resulting  apportionment  of  PSC 
limits  for  halibut  between  DAP  and  JVP 
is  preliminary  at  this  time  and  will  be 
reviewed  at  the  December  1988  Council 
meeting  when  the  Council  makes  its 
final  recommendations.  Public  comment 
on  the  appropriateness  of  these  rates 
relative  to  the  health  of  halibut  stocks, 
fishery-experienced  rates  in  1988,  and 
the  goals  and  objectives  of  the  FMP  are 
particularly  requested.  Public  comments 
are  also  requested  on  the 
appropriateness  of  the  estimate  of 
halibut  mortality  rates  after  release 
assumed  for  the  various  fisheries  as 
shown  in  the  following  tabulation: 


i 

As- 
sumed 
mortality 
(per- 
cent) 

Bottom  trawl: 
DAP            

50 

JVP                   

100 

Off-bottom  trawt: 

DAP „ 

JVP  

0 
0 

Hook-and-line: 
DAP 

25 

JVP 

25 

(C)  Apportionment  of  Groundfish 
Reserves 

At  this  time,  the  Secretary  is 


proposing  that  reserves  for  each 
appropriate  species  category  be 
apportioned  to  DAP  under  S  672.20(d)(1). 
subject  to  change  after  the  December 
1988  Council  meeting.  TALFF  is  set  at 
zero.  The  Council  did  not  recommend 
any  amounts  for  JVP.  However, 
§  672.20(c)(1)  requires  that  JVP  be  set  at 
least  equal  to  amounts  harvested  in 
1988,  subject  to  reductions  to 
accommodate  any  increases  in  DAP. 
Because  JVP  fishermen  harvested  1,500 
mt  of  Pacific  cod  and  1,900  mt  of 
flounders  in  the  Central  Regulatory  Area 
in  directed  fisheries  in  1988.  and 
because  the  Secretary  has  not 
determined  that  those  amounts  will  be 


harvested  in  DAP  fisheries  during  1989.        1,900  mt.  respectively,  for  these  two               Secretary  expects  all  species  will  be 
the  Secretary  is  proposing  at  this  time          species  as  required  by  regulations.                 fully  utilized  by  U.S.  fishermen  in  1989, 
that  JVP  be  set  equal  to  1,500  mt  and            TALFF  is  set  equal  to  zero,  because  the         either  in  DAR  or  JVP  fisheries. 

Table  1.— Preliminary  ABCs.  TACs,  DAPs,  JVPs.  Reserves,  and  TALFFs  of  Groundfish  (Metric  Tons)  for  the  Western/ 
Central  (W/C).  Western  (W).  Central  (C).  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYK). 
Southeast  Outside/East  Yakutat  (SEO/EYK).  and  Southeast  Outside  (SEO)  Districts  of  the  Gulf  of  Alaska 

Species 

Area' 

ABC 

TAC 

Reserve 

DAP 

JVP 

TALFF 

PoMock „ „ „ 

Total „_ 

W/C 

0-50,000 
3.375 

0-50,000 
3,375 

0 
0 

0-50,000 
3.375 

0 
0 

E 

0 

0-53,375 

0-53.375 

0 

0-53,375 

0 

0 

Pacific  cod... 

W 

19,000 

73,000 

7.000 

19.000 

60.800 

200 

0 
0 
0 

19,000 

59,300 

200 

0 

1,500 

0 

0 
0 
0 

Total 

^ZZ'ZZZZl 

99.000 

80.000 

0 

78,500 

1,500 

0 

Flounders 

w 

69,000-142,650 

239,000-538,280 

37,000-86,770 

1,600 

21.300 

100 

0 
0 
0 

1,600 

19,400 

100 

0 

1,R00 

0 

0 
0 

n 

Total 

c 

E 

345,000-767,700 

23,000 

0 

21.100 

1,900 

0 

w 

Sablefish 

5,075 

15.680 

6,125 

8,120 

4,060 

12,540 

4.900 

6.500 

0 
0 
0 
0 

4.060 

12.540 

0 

6,500 

0 
0 
0 
0 

n 

Total 

c 

n 

WYK 

n 

SEO/EYK 

0 

35,000 

28.000 

0 

28.000 

0 

n 

Other  (•  and  ») 

W 

3,400-6,800 

6.100-12,200 

4,550-9,200 

4.850 
7,100 
4.850 

0 
0 
0 

4.850 
7,100 
4.850 

0 
0 
0 

Rockfish 

c 

n 

Total 

E 

0 

14,050-28,200 

16,800 

0 

16.800 

0 

0 

Pelagic  * 

W 

550-1,100 

2,350-4,700 

400-800 

5,'iO 

?,.T'iO 

400 

0 
0 
0 

S5C 

2.350 

400 

0 
0 
0 

0 

Shelf 

c 

Q 

Rockfish 

E 

n 

Total 

3,300-6.600 

3,300 

0 

3,300 

0 

0 

Demersal  (•)  sfielf  rockfish 

SEO 

Unkno¥im 
3,750 

N/A 

660 
3.750 

7.800-10,400 

0 
0 
0 

<i60 
3.750 

7,800-10.400 

0 
0 
0 

0 

Thomyhead  rockfish 

GW 

n 

Other  species  • 

GW 

0 

Total 

500,100-993,625 

163,310-219,285 

0 

159,910-215,885 

3,400 

0 

'  See  Figure  1  of  5  672.20  for  description  of  regulatory  areas/districts. 

*  The  category  "other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  and  East  Yakutat  Districts  includes  Stope  rockfish  and 
demersal  shelf  rockfish.  The  category  "other  rockfish"  in  the  Southest  Outside  District  includes  Slope  rockfish. 

*  Tf>o  category  slope  rockfish  includes  Sebastes  polyspinis  (nortfiern  rockfish),  S.  alutus  (Pacific  ocean  perch),  S  Aleutianus  (rougfieye),  S.  zacentrus  (sharpctun). 
S.  BoreaUs  (shortraker),  S.  aurora  (aurora).  S.  melanostomus  (blackgill),  S.  goodei  (chilipepper).  S.  crameri  (darKblotched),  S.  elortgatus  (greenstriped),  S.  varregates 
(harlequin),  S.  wilsorv  pygmy),  S.  ttabcocki  (redbanded),  S.  Jordani  (shortbelly),  S  diploproa  (splitnose),  S.  saxicola  (sUipetail),  S.  nvruatus  (venmlton),  and  S.  reed 
(yeUowmouth) 

*  The  category  pelagic  shelf  rockfish  includes  Sebastes  melanops  (black)  S.  mystinus.  (blue)  S.  aliatus  (dusky)  S.  entomelas  (widow),  and  S.  fiavidus  (yellowtail) 

*  The  category  demersal  shelf  rockfish  includes  Sebastes  pauaspirtis  (liocaccio),  S.  nebulosus  (China),  S,  caurinus  (copper),  S.  Maliger  (9u>><t>ack),  S  pronger 
(redstfipe),  S.  Mvomaculatus  (rosethom),  S.  brevispirus  (silvergray),  S.  nigroanctus  (tiger),  S.  nibemmus  (yelloweye),  S.  pinninger  (canary). 

*  The  category  "otfier  species"  includes  Atka  mackerel,  sculpins,  sharks,  skates,  eulachon,  smelts,  and  octopus.  The  TAC  is  equal  to  5%  of  tf>e  TACs  of  the 
target  species. 


The  results  of  the  industry  survey, 
which  NMFS  will  conduct  prior  to  the 
Coimcil's  December  1988  meeting,  may 
show  that  U.S.  fishermen  intend  to 
harvest  certain  species  in  excess  of  the 
initial  specifications  of  DAP  and  up  to 
the  amount  equal  to  TAC.  Because 
reapportioning  the  entire  reserve  to  DAP 
would  result  in  no  amount  being 
available  to  JVP  or  TALFF,  comments 
are  also  invited  on  appropriate  bycatch 
amounts  that  might  be  required  as 
bycatch  in  JVP  or  TALFF  fisheries  for 
other  groundfish  species. 

Any  additional  information  on  the 
actual  plans  of  U.S.  fishermen  and 


processors  for  harvesting  and  processing 
groundfish  will  be  considered  by  the 
Secretary  when  making  his  final 
decision  on  the  Council 
recommendations  for  1989  initial 
apportionments  of  TACs  in  the  Gulf  of 
Alaska. 

Public  comments  on  the  above 
groundfish  apportionments,  PSC  limits, 
and  reserve  reapportionments  will  be 
accepted  by  the  Secretary  for  30  days 
after  this  notice  is  filed  for  public 
inspection  with  the  Office  of  the  Federal 
Register.  The  Secretary  will  consider 
timely  comments  and.  after  consultation 
with  the  Council,  specify  the  final  PSC 


limits  and  annual  TAC  for  each  target 
species  and  the  "other  species"  category 
and  apportionments  thereof  among  DAP. 
JVP,  TALFF.  and  reserves.  These  final 
amounts  will  be  published  as  a  notice  in 
the  Federal  Register  on  or  about  January 
1. 1989.  These  amounts  will  replace  the 
corresponding  amounts  that  were  in 
place  during  1988. 

Other  Matters 

This  action  is  taken  under  50  CFR 
611.92  and  672.20.  It  complies  with 
Executive  Order  12291  and  is  covered  by 
the  Regulatory  Felxibility  Analysis 
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prepared  for  the  implementing 
regulations. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  23. 1988. 
lames  E.  Douglas,  |r.. 

Deputy  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  88-27502  Filed  11-23-88;  4:15  pm] 

WUJMO  CODE  3510-23-M 


50  CFR  Parts  611  and  675 
(Docket  No.  B1131-8231] 

Groundf  ish  of  the  Bering  Sea  and 
Aleutian  Islands;  Foreign  Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  preliminary  1989 
initial  specifications  of  groundfish; 
request  for  comments. 

SUMMARY:  NOAA  proposes  1989  initial 
specifications  of  total  allowable  catches 
(TACs)  end  initial  apportionments  for 
each  category  of  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands  (BSAl) 
area.  This  action  is  necessary  to  solicit 
public  comments  on  preliminary 
determinations  of  the  initial 
specifications  of  TAG  and 
apportionments  of  groundfish  that  may 
be  har\'ested  in  the  BSAI  area  in  1989. 
The  intended  effect  of  this  notice  is  to 
provide  the  Secretary  of  Commerce 
(Secretary)  with  the  best  available 
information  on  which  to  base  final  1989 
initial  specifications  of  TAC  and 
apportionments  and  to  provide 
opportunity  for  public  participation  in 
this  decision-making  process. 
date:  Comments  are  invited  until 
December  23. 1988. 

ADDRESS:  Comments  should  be  sent  to 
James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668. 
Juneau,  Alaska  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  J.  C.  Ginter,  Fishery  Management 
Biologist,  MNFS,  907-586-7229. 
SUPPt£MENTARY  INFORMATION: 
Groundfish  fisheries  in  the  BSAl  area 
are  governed  by  Federal  regulations  (at 
50  CFR  611.93  and  Part  675)  which 
implement  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  in  the 
Bering  Sea  and  Aleutian  Islands  Area 


(FMP).  The  FMP  was  developed  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  approved  by  the 
Secretary  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  implementing 
regulations  require  the  Secretary,  after 
consultation  with  the  Council,  to  specify 
each  calendar  year  the  TAC  for  each 
target  species  and  the  "other  species" 
category,  the  sum  of  which  must  be 
within  the  optimum  yield  range  of  1.4 
million  to  2.0  million  metric  tons  (mt) 
(§  675.20(a)(2)).  The  regulations  further 
require  the  Secretary  to  annually 
publish  preliminary  TACs  and  the 
apportionments  of  each  TAC  and 
receive  public  comment  on  these 
amounts  for  a  period  of  30  days 
(§  675.20(a)(6)).  Table  1  satisfies  this 
requirement.  After  considering  all  timely 
comments  and  after  consultation  with 
the  Council,  the  Secretary  will  publish 
the  final  annual  TACs  for  1989  and 
initial  apportionments  as  soon  as 
practicable  after  December  15, 1988. 

The  specified  TACs  for  each  species 
are  based  on  the  most  recent  biological 
and  socioeconomic  information.  The 
Council,  its  Advisory  Panel,  and 
Scientific  and  Statistical  Committee 
(SSC),  at  their  September  1988  meetings, 
reviewed  preliminary  biological 
information  about  the  condition  of 
groundfish  stocks  in  the  BSAI  area.  This 
information  was  compiled  by  the 
Council's  BSAI  groundfish  Plan  Team 
and  presented  in  the  draft  Resource 
Assessment  Document  (RAD)  dated 
September  16, 1988.  The  Plan  Team 
annually  produces  such  a  docimient  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  RAD  contains  a  review  of 
the  latest  scientific  analyses  and 
estimates  of  each  species'  biomass, 
maximum  sustainable  yield  (MSY), 
acceptable  biological  catch  (ABC),  and 
other  biological  parameters. 

Procedures  for  Estimating  ABC 

Calculation  of  ABC  vanes  among 
species,  depending  on  the  quality  of 
available  data  and  prior  knowledge  of  a 
species'  stock  status.  The  Plan  Team  has 
adopted  three  steps  for  estimating 
ABCs.  First,  age-structured  models  are 
used  to  estimate  exploitable  biomass  of 
a  stock  and,  when  possible,  to  project 
the  population  dynamics  of  the  stock  in 
the  near  future,  and  to  assess  potential 
impacts  of  different  catch  levels. 

Second,  the  ABC  for  a  stock  is 
calculated  by  multiplying  an 
exploitation  rate  times  the  estimated 
exploitable  biomass.  Various 
exploitation  rates  or  fishing  mortality  (F) 
rates  may  be  used  in  this  calculation. 
For  example,  the  exploitation  rate  that 
would  produce  MSY  (Fmsy)  »»  used  when 


the  stock  is  known  to  be  in  good 
condition,  high  in  abundance,  and  not  in 
danger  of  drastic  declines.  However, 
when  particular  conservation  or  caution 
is  indicated,  the  more  conservative  Fo.i 
harvest  strategy  is  used  to  determine  an 
exploitation  rate.  This  strategy 
determines  a  level  of  F  at  which  the 
marginal  increase  in  yield  per  recruit 
due  to  an  increase  in  F  is  10  percent  of 
the  marginal  yield  per  recruit  in  a  lightly 
exploited  fishery.  Recruitment  refers  to 
the  growth  of  juvenile  fish  into  the  adult 
or  exploitable  population.  Generally,  the 
Fo.i  harvest  strategy  produces  a  more 
conservative  exploitation  rate  than  Fmsy- 
Another  alternative  is  to  use  historical 
exploitation  rates  when  historical 
fishery  data  indicate  that  a  stock  is  not 
adversely  affected  by  such  rates. 

Finally,  an  empirical  estimation  of 
ABC  based  on  historical  catch  levels 
may  be  used  when  information  is 
insufficient  to  estimate  the  biomass  of  a 
stock.  Details  of  this  and  other 
calculation  procedures  are  discussed  in 
the  1988  draft  RAD  which  is  available 
on  request  from  the  Council. 

A  summary  of  ABCs  for  each  species 
for  1989  and  other  biological  data  from 
the  1988  draft  RAD  is  provided  below. 
The  Plan  Team  will  revise  the  draft  RAD 
at  its  November  1988  meeting  and 
produce  a  final  RAD  with  ABC 
recommendations  prior  to  the  Council's 
December  1988  meeting.  At  that  time, 
the  Council  will  develop  TAC 
recommendations  to  the  Secretary 
which  are  derived  from  the  ABCs  and 
adjusted  for  other  biological  and 
socioeconomic  considerations.  The 
TACs  may  be  further  adjusted  so  that 
their  sum  does  not  exceed  the  maximum 
optimum  yield  allowed  by  the  FMP 

Apportionment  of  TAC 

The  amount  of  groundfish  in  each 
species  TAC  initially  is  reduced  by  15 
percent.  The  sum  of  these  15  percent 
amounts  is  the  reserve.  The  reserve  is 
not  designated  by  species  or  species 
group  and  any  amount  of  the  reserve 
may  be  reapportioned  to  a  target  species 
or  the  "other  species"  category  during 
the  year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing  (§  675.20(a)(3)). 

This  initial  TAC  (ITAC)  for  each 
target  species  and  the  "other  species" 
category  at  the  beginning  of  the  year, 
which  is  equal  to  85  percent  of  TAC.  is 
then  apportioned  between  the  domestic 
annual  harvest  (DAH)  category  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  Each  DAH  amount  is  further 
apportioned  between  two  categories  of 
U.S.  fishing  vessels,  he  domestic  annual 
processing  (DAP)  category  includes  U.S. 
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vessels  that  process  their  catch  on  board 
or  deliver  it  to  U.S.  fish  processors.  The 
joint  venture  processing  (JVP)  category 
includes  U.S.  fishing  vessels  working  in 
joint  ventures  with  foreign  processing 
vessels  authorized  to  receive  catches  in 
the  U.S.  exclusive  economic  zone.  In 
consultation  with  the  Council,  the  initial 
amounts  of  DAP  and  JVP  are  determined 
by  the  Director,  Alaska  Region,  NMFS 
(Regional  Director).  The  initial  DAP  and 
JVP  amounts  for  each  target  species  and 
the  "other  species"  category  equal  the 
actual  DAP  and  JVP  of  the  previous  year 
plus  any  additional  amounts  the 
Regional  Director  projects  will  be  used 
by  the  U.S.  fishing  industry  during  the 
coming  year,  subject  to  available  TAC 
and  accommodation  of  DAP.  This 
projection  is  based  on  the  latest  reliable 
information  that  is  available,  including 
industry  surveys,  market  data  and  the 
stated  intentions  of  U.S.  fishing  industry 
representatives  (§  675.20(a)(4)). 

The  preliminary  TACs,  ITACs, 
reserve,  and  initial  apportionments  of 
groundfish  in  the  BSAI  area  for  1989  are 
given  in  Table  1  of  this  notice.  For 
purposes  of  this  notice,  the  TACs  and 
ITACs  in  Table  1  are  the  same  as  those 
for  1988,  except  for  species  for  which  the 
1989  ABCs  are  less  than  their  1988 
TACs.  With  few  exceptions,  the  DAP, 
JVP,  DAH,  and  TALPF  amounts  in  Table 
1  also  represent  the  initial 
apportionments  of  (he  1988  ITACs 
because  of  the  current  absence  of 
information  on  domestic  processing 
intentions  in  1989.  The  exceptions 
include  Bering  Sea  (BS)  subarea  pollock 
and  Atka  mackerel  for  which  increased 
demand  is  anticipated,  yellowfin  sole 
and  BS  subarea  sablefish  which  are 
affected  by  reduced  ABCs,  and  rock  sole 
and  "other  flatfish"  which  may  be 
separate  categories  in  1989,  pending 
Secretarial  approval  of  Amendment  12 
to  the  FMP.  "These  amounts  are  subject 
to  change  as  a  result  of  public  comment, 
additional  analysis  of  the  biological 
condition  of  the  groundfish  stocks, 
results  of  a  November  survey  of 
domestic  processing  intentions  in  1989, 
and  consulation  with  the  Council  at  its 
meeting  scheduled  for  December  5-9, 
1989. 

Prohibited  Species  Catch  (FSC)  Limits 

The  Secretary  received  Amendment 
12  to  the  FMP  from  the  Council  on 
August  7, 1988.  Part  of  that  amendment, 
if  approved  by  the  Secretary,  would 
provide  for  annual  specification  of  PSC 
limits  for  groundfish  species  or  species 
groups  for  which  the  "TAG  can  be 
completely  harvested  by  domestic  (i.e. 
DAH)  fisheries.  These  PSC  limits  would 
apply  to  JVP  and  foreign  fisheries  in  a 
manner  described  in  the  notice  of 


proposed  rulemaking  published 
September  6, 1988  (53  FR  34322;  see  also 
correction  notice  at  53  FR  36696). 
Groundfish  PSC  limits  are  proposed  for 
the  1989  fishing  year  in  the  following 
table.  Calculation  of  these  PSC  limits  is 
discussed  in  the  RAD.  The  PSC  limit  for 
sablefish  in  the  BS  subarea  is  greater 
than  the  calculated  amount  of  1.45  mt  to 
provide  for  a  fair  margin  of  incidental 
catch  without  exceeding  the  ABC.  This 
PSC  limit  is  the  difference  between  the 
ABC  and  TAC  of  Bs-subarea  sablefish. 


Species 


Initial  PSC  limits 
in  metnc  tons 


Greenland  turtx}t 

Sablefish: 

Bering  Sea 

Aleutian  Islands. 
Pacific  Ocean  perch: 

Bering  Sea 

Aleutian  Islands. 
Other  rockfishes: 

Bering  S«a  

Aleutian  Islands. 


JVP 


60 


TALFF 


38 

0 

47 

0 

28 

0 

1.126 

0 

31 

0 

583 

0 

Summary  of  Biological  Condition  and 
ABCs 

Pollock 

The  estimated  abundance  of  pollock 
in  the  eastern  Bering  Sea  (EBS, 
continental  shelf  area  of  the  BS  subarea 
to  depths  of  100  fathoms)  has  decreased. 
Based  on  a  cohort  analysis,  the 
projected  exploitable  biomass  (pollock 
aged  3-9  years)  in  1989  will  be  about 
5,300,000  mt.  down  ft-om  the  1988 
estimate  of  6,500.000  mt.  However, 
historical  exploitation  of  this  stock  has 
been  low  relative  to  exploitation  rates 
for  Asiatic  stocks  and  model 
projections.  The  plan  Team 
recommended  an  exploitation  rate  for 
the  EBS  stock  of  25.3  percent  based  on 
the  Fo.i  harvest  strategy.  At  this  rate,  the 
calculated  ABC  for  pollock  in  the  EBS  is 
1,340,000  mt.  For  comparison,  the  ABC  of 
this  stock  for  1988  was  1,500,000  mt, 
which  was  derived  using  an  exploitation 
rate  of  23  percent.,  The  BS  subarea 
incorporates  some  deep  water  areas  of 
the  Bering  Sea  in  addition  to  the  EBS 
continental  shelf.  The  Plan  Team  has 
found  that  pollock  in  these  deep  water 
areas  substantially  differ  in  age 
structure  from  the  EBS  shelf  and  slope 
pollock.  The  Plan  Team  recommended  a 
separate  biomass  estimate  of  1,000,000 
mt  and  an  ABC  of  230,000  mt  for  pollock 
in  the  off-shelf  part  of  the  BS  subarea. 
The  Council,  however,  declined  to 
accept  this  recommendation. 

The  size  and  dynamics  of  the  pollock 
population  in  the  Aleutian  Islands  (AI) 
subarea  are  not  well  understood.  The 


latest  survey  of  the  exploitable  biomass 
in  this  subarea  was  in  1986  and 
produced  an  estimate  of  890.000  mt. 
Based  on  an  assumption  that  the  rate  of 
decline  in  the  pollock  biomass  in  the  AI 
subarea  was  the  same  as  in  the  BS 
subarea,  the  Plan  Team  estimated  the  AI 
exploitable  biomass  in  1989  to  be 
690,000  mt.  The  Plan  Team  calculated  an 
ABC  of  pollock  for  the  AI  subarea  to  be 
160,000  mt  using  an  exploitation  rate  of 
23  percent  derived  from  the  Fo.i  harvest 
strategy.  These  amounts  are  unchanged 
from  those  developed  last  year  for  1988. 

Pacific  Ocean  Perch  (POP) 

This  is  a  species  category  which 
includes  five  species  of  rockfish  in  the 
genus  Sebastes  which  inhabit  outer 
continental  shelf  and  upper  slope  areas 
Generally,  POP  stocks  continue  to 
remain  low  in  abundance  relative  to 
biomass  levels  during  the  early  1960s.  In 
the  BS  subarea,  the  estimated 
exploitable  biomass  for  1989  of  101,100 
mt  is  based  on  the  mean  of  estimates 
from  1979-1985  trawl  surveys  of  the  EBS 
shelf.  In  the  AI  subarea,  the  1989 
estimated  exploitable  biomass  of  276,500 
mt  is  based  on  the  mean  of  estimates 
from  trawl  surveys  in  1980. 1983  and 
1986.  These  biomass  estimates  are  the 
same  as  those  made  last  year  for  1988 
becuase  there  are  no  new  data  on  which 
to  base  a  change.  For  the  same  reason, 
the  Plan  Team  recommended  using  the 
same  6  percent  exploitation  rate  used 
last  year  for  both  subareas  to  calculate 
ABCs  of  6,000  mt  and  16,600  mt, 
respectively,  for  the  BS  and  AI  subareas. 
Both  of  these  exploitation  rates  were 
derived  using  the  Fo  i  harvest  strategy 
which  is  intended  to  provide  for  some 
rebuilding  of  the  POP  species  complex. 

Other  Rockfishes 

This  species  category  includes  all 
species  of  Sebastes  and  Sebcstolobus 
other  than  those  in  the  POP  complex. 
The  estimated  exploitable  biomass  for 
1989,  based  on  the  same  survey  data 
and  methods  used  for  POP,  is  7,100  mt  in 
the  BS  subarea  and  18,500  mt  in  the  AI 
subarea.  These  estimates  for  1989  are 
unchanged  from  1988  estimates  for  the 
same  reason  POP  biomass  estimates 
were  unchanged.  Likewise,  the  Plan 
Team  recommended  no  change  in  the 
exploitation  rate  of  6  percent,  derived 
from  the  Fo.i  harvest  strategy,  for  both 
subareas,  which  produces  ABCs  of  400 
mt  and  1,100  mt,  respectively,  for  the  BS 
and  AI  subareas. 

Sablefish 

The  relative  abundances  of  sablefi.sh 
in  the  EBS  and  AI  subareas  have  been 
estimated  from  U.S.-Japan  cooperative 
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longline  surveys  annually  since  1982  and 
1980,  respectively.  The  1987  survey  data 
were  the  most  recent  data  available  to 
the  Plan  Team  when  the  draft  RAD  was 
developed.  Those  data  indicated  a 
significant  decrease  in  relative  numbers 
and  weight  of  sablefish  in  the  EBS  from 
1986  to  1987.  As  a  result,  the  projected 
exploitable  biomass  of  sablefish  in  1989 
for  the  BS  subarea  is  estimated  to  be 
16.900  mt.  This  represents  a  70  percent 
decrease  from  the  estimated  1988 
exploitable  biomass.  Preliminary 
assessment  of  the  1988  survey  data, 
however,  may  moderate  this  decrease  in 
biomass.  The  relative  abundance  of 
sablefish  in  the  AI  subarea  showed  no 
change  from  1986  to  1987  and,  therefore, 
the  estimated  exploitable  biomass  for 
1989  in  this  area  also  remains 
unchanged  at  96,300  mt.  Due  to 
uncertainty  of  stock  abundance  in  the 
BS  subarea,  the  Plan  Team  used  an 
exploitation  rate  determined  to  maintain 
the  sablefish  biomass  in  equilibrium 
over  the  next  five  years.  However,  the 
Council  followed  the  SSC's 
recommendation  to  use  a  fishing 
mortality  rate  equivalent  to  the  natural 
mortality  rate.  This  results  in  an 
exploitation  rate  of  9.1  percent  for  the 
BS  subarea.  Although  this  rate  is  higher 
than  the  6  percent  used  to  calculate  the 
1988  ABC,  the  1989  ABC  calculated 
using  the  lower  biomass  estimate  is 
1,538  mt,  which  is  substantially  (66 
percent)  less  than  the  1988  ABC.  The 
exploitation  rate  for  the  AI  subarea  is 
unchanged  from  the  6  percent  used  to 
calculate  the  1988  ABC  and.  therefore, 
the  1989  ABC  for  this  subarea  also  is 
unchanged  at  5,800  mt. 

Atka  Mackerel 

Biological  surveys  in  the  AI  subarea 
that  cover  the  range  of  this  species 
occur  only  once  every  three  years.  Data 
from  the  latest  survey  in  1986  indicate 
that  biomass  decreased  74  percent  from 
1983.  Absolute  abundance  cannot  be 
accurately  estimated,  however,  which 
obviated  the  calculation  of  ABC  by 
multiplying  an  F  value  by  biomass. 
Instead,  the  Fo.i  harvesting  strategy  was 
used  in  a  catch-at-age  analysis.  Based 
on  indications  of  relatively  weak 
recruitment  during  the  years  1982-86,  a 
conservative  estimate  from  this  analysis 
suggests  an  ABC  of  21,000  mt.  This 
analysis  was  performed  originally  for 
the  1988  fishing  year.  No  new  biological 
or  catch  data  suggest  a  change  in  stock 
size  or  character.  Therefore,  the  same 
ABC  is  recommended  again  for  1989. 

Pacific  Cod 

The  projected  exploitable  biomass  in 
the  BSAI  area  in  1989  is  estimated  to  be 
1,190.000  mt.  Although  this  is  about  20 


percent  lower  than  that  estimated  last 
year  for  1988,  the  abundance  of  Pacific 
cod  is  considered  high  and  stable. 
Exploitation  at  the  F^sy  level 
recommended  by  the  Plan  Team  would 
provide  an  exploitation  rate  of  31 
percent.  This  is  an  increase  over  the  26 
percent  exploitation  rate  used  to 
calculate  the  1988  ABC  but  it  is  based  on 
the  same  Fmsy  harvesting  strategy.  The 
new  exploitation  rate  calculates  an  ABC 
for  1989  of  370,600  mt.  which  is  slightly 
less  than  the  385,300  mt  ABC  calculated 
for  1988. 

Yellowfin  Sole 

This  is  the  most  abundant  flatfish 
species  in  the  ESS  and  second  in 
abundance  to  pollock  among  all 
groundfish  species  mandaed  under  the 
FMP.  The  primary  reason  for  its 
relatively  high  abundance  is  the  strong 
recruitment  of  year  classes  spawned  in 
the  late  1960s  and  mid-1970s. 
Exploitable  biomass  is  projected  to 
increase  from  1,400,000  mt  in  1988  to 
1,530,000  mt  in  1989.  The  same  Fo.i 
exploitation  strategy  used  in  1988  is 
used  again  in  1989.  The  resulting 
exploitation  rate  for  1989  of  16  percent, 
however,  is  less  than  the  18  percent 
used  to  calculate  the  1988  ABC  due  to 
differences  in  an  age-structured  model. 
The  calculated  ABC  for  1989  of  241,000 
mt  therefore  also  is  less  than  the  1988 
ABC  of  254,000  mt. 

Greenland  Turbot 

The  Greenland  turbot  resource 
continues  to  decline  in  abundance  and 
is  probably  below  its  long  term  average 
abundance.  The  declining  trend, 
observed  since  1980,  is  due  to  poor 
recruitment  and  is  expected  to  continue 
into  the  early  1990s.  The  projected 
exploitable  biomass  for  1989  is 
estimated  to  be  370.700  mt.  Forecasts  for 
all  conservative  harvesting  strategies, 
including  no  fishing,  project  continued 
declines  in  biomass.  However,  an 
exploitation  rate  of  3.4  percent,  based  on 
the  conservative  Fo.i  harvesting  strategy, 
would  provide  an  ABC  in  1989  of  12.600 
mt.  This  is  the  same  exploitation  rate 
used  last  year  to  calculate  an  ABC  for 

1988  of  14,100  mt. 

Arrowtooth  Flounder 

The  abimdance  of  arrowtooth 
flounder  has  increased  substantially  in 
recent  years  due  to  progressively 
stronger  recruitment  since  1975.  This 
trend  appears  to  be  continuing  based  on 
the  1988  summer  trawl  survey.  The 
exploitable  biomass  of  this  species  in 

1989  is  projected  to  be  552.600  mt.  This 
is  a  46  percent  increase  from  the 
exploitable  biomass  estimated  last  year 
for  1988.  An  exploitation  rate  of  31 


percent  was  derived  from  the  Fmsy 
harvest  strategy.  The  1989  ABC  using 
this  rate  is  calculated  to  be  171,300  mt. 
This  exploitation  rate  differs  slightly 
from  the  29  percent  rate  used  to 
calculate  the  1988  ABC  of  109,500  mt. 
The  small  difference  results  from 
updating  some  biological  parameters 
used  in  the  population  model.  The  ABC 
for  1989.  however,  represents  an 
increase  of  56  percent  over  that  for  1988 
due  to  the  increased  estimated  biomass. 

Rock  Sole 

If  there  is  Secretarial  approval  of 
Amendment  12  to  the  FKff.  fishing  for 
rock  sole  will  be  managed  separately 
from  the  "other  flatfish"  category  for  the 
first  time  in  1989.  Trawl  survey  data 
indicate  that  the  biomass  of  rock  sole  is 
high  and  appears  to  be  increasing.  The 
exploitable  biomass  in  1989  is  projected 
to  be  1,103,000  mt.  An  F^sy  harvest 
strategy  was  used  to  determine  the 
exploitation  rate  of  13  percent  because 
the  biomass  appears  to  be  above  the 
level  that  produces  MSY.  Using  this 
exploitation  rate,  the  ABC  for  1989  was 
calculated  to  be  143.400  mt. 

Other  Flatfishes 

The  removal  of  rock  sole  from  this 
category  would  leave  it  composed  of 
flathead  sole.  Alaska  plaice,  and 
miscellaneous  flatfishes.  All  species  in 
this  group  appear  to  be  in  relatively  high 
abundance;  above  the  level  necessary  to 
produce  MSY.  The  exploitable  biomass 
of  these  fishes  as  a  group  in  1989  is 
projected  to  be  1,188.700  mt.  The 
decrease  in  this  estimate  from  the 
2,140.000  mt  estimate  made  last  year  for 
1988  reflects  the  removal  of  rock  sole 
from  this  category.  The  rock  sole  and 
"other  flatfish"  categories  added 
together  indicate  a  7  percent  increase  in 
biomass  over  1988.  The  Fmsy  harvest 
strategy  was  used  for  all  species  in  this 
category  due  to  their  population 
strength.  This  resulted  in  exploitation 
rates  of  13  percent  for  flathead  sole  and 
Alaska  plaice,  and  15.5  percent  for  the 
miscellaneous  flatfishes,  approximately 
the  same  rates  used  last  year  to 
calculate  the  1988  ABC.  The  resulting 
ABC  for  1989  is  calculated  to  be  184.300 
mt.  which  is  about  10  percent  more  than 
the  1988  ABC  for  "other  flatfish"  without 
rock  sole. 

Squid 

Information  on  the  distribution, 
abundance,  and  biology  of  squid  stocks 
is  insufficient  for  standard  analysis  of 
biomass  and  MSY.  Based  on  historical 
catch  data,  primarily  from  foreign 
fisheries,  harvests  of  10.000  mt  annually 
are  beheved  to  be  sustainable.  The  1989 


ABC  is  therefore  specified  at  10.000  mt. 
as  it  was  for  1988. 

Other  Species 

This  category  includes  species  of 
sculpins.  sharks,  skates,  eulachon. 
smelts,  capelin,  and  octopus.  This  group 
of  groundfish  is  currently  of  minor 
economic  value:  fishing  effort  generally 
is  not  targeted  on  any  of  these  species. 
However,  they  have  potential  economic 
value  and  are  important  ecosystem 
components.  The  estimated  exploitable 
biomass  of  "other  species"  has 
remained  relatively  high  and  in  1989  is 
projected  to  be  673,600  mt.  This 
represents  an  increase  over  the 
estimated  1988  exploitable  biomass  of 


540,000  mt  mostly  due  to  an  adjustment 
in  the  calculations  from  the  trawl  survey 
data.  No  significant  change  has  been 
seen  in  this  stock  size  since  1986. 
Harvesting  this  stock  at  near  the 
historical  exploitation  rate  of  8.8  percent 
appears  appropriate  given  that  recent 
catches  of  this  group  have  been  well 
below  this  level.  Hence,  the  ABC  of 
"other  species"  in  1989  is  calculated  to 
be  59.000  mt  which  is  a  5,000  mt  increase 
over  the  1988  ABC  for  this  species 
category. 

Other  Matters  ^ 

This  action  is  authorized  under  50 
CFR  611.93(b)  and  675.20,  complies  with 
Executive  Order  12291,  and  is  covered 


by  the  Regulatorj-  Flexibility  Analysis 
prepared  for  the  implementing 
regulations. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations. 
50  CFR  Part  675 

Fisheries. 

Authorit}-:  16  U.S.C.  1801  et  seq. 

Datpd:  November  23.  1988. 
lames  E.  Douglas,  ]t.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 


Table  1. -Preliminary  1989  Total  Allowable  Catch  (TAG)  and  Apportionments  of  Groundfish  in  the  Bering  Sea  and 

Aleutian  Islands  Area  ' 


Species 


Pollock: 

BS 

AI 

Pacific  Ocean  Perch: 

BS 

AI 

Othef  Rockfishes: 

BS 

AI 

Sablefish: 

BS 

AI 

Atka  Mackerel: 

BSAI 

Pacific  Cod: 

BSAI 

Yellowfin  Sole: 

BSAI 

GreenlarxJ  Turtxjt 

BSAI 

Arrowtooth  Flounder 

BSAI 

Rock  Sole: 

BSAI 

Other  Flatfishes: 

BSAI 

Squid: 

BSAI 

Other  Species: 

BSAI 


1989  TAC 


Total. 


'  Amounts  are  in  metric  tons. 

»  Initial  TAC  (ITAC)=0.85  of  TAC;  initial  resefve  =  TAC— ITAC  =  300  000 

'  DAP— Domestic  annual  processing. 

*  JVP— joint  venture  processina. 
"  DAH— DAP  +  JVP. 

•  TALFF— total  alk>wabie  level  of  foreign  fishing. 
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1.300.000 
45,000 

5.000 
6.000 

400 
1,100 

1,500 
5.000 

21,000 

200.000 

241,000 

11,200 

5,531 

70,000 

76.269 

1,000 

10.000 


Initial  TAC  » 


DAP' 


JVP« 


DAH* 


2.000,000 


1,105.000 
38.250 

4.250 
5,100 

340 
935 

1.275 
4.250 

17.850 

170.000 

204.850 

9.520 

4,701 

59,500 

64,829 

850 

8.500 


1,700,000 


900.000 
4.160 

4,250 
5.100 

340 
935 

1.275 
4,250 

3,000 
87,416 
60,000 

9,520 

3,808 

50,000 

50,000 

850 

2.000 


1,186.904 


205.000 
34.090 

0 
0 

0 
0 

0 

0 

14.850 

82.584 

144.850 

0 

893 

9.500 

14.829 

0 

6.500 


513.096 


1,105.000 
38.250 

4.250 
5,100 

340 
935 

1,275 
4,250 

17,850 

170.000 

204.850 

9.520 

4.701 

59.500 

64.829 

850 

8.500 


TALFF" 


1.700,000 


0 
0 

0 
0 

0 
0 

0 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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50  CFR  Part  652 

[Docket  No.  81133-8233] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  proposed  1989  fishing 
quotas  and  request  for  comments. 

SUMMARY:  NOAA  issues  a  notice  of 
proposed  quotas  for  the  surf  clam  and 
ocean  quahog  fisheries  for  1989.  These 
quotas  were  selected  from  a  range 
defined  as  optimum  yield  (OY)  for  each 
fishery,  as  adjusted  to  reflect  fishing 
activity  at  the  end  of  1988.  The  intended 
effect  of  this  action  is  to  establish 
allowable  harvests  of  surf  clams  and 
ocean  quahogs  from  the  exclusive 
economic  zone  in  1989. 
DATE:  Comments  will  be  accepted  until 
December  23. 1988. 
ADDRESS:  Send  comments  on  the 
proposed  1989  fishing  quotas  to  Richard 
B.  Roe,  Regional  Director,  NMFS,  14  Elm 
Street.  Gloucester.  MA  01930-3799. 
Please  mark  the  outside  of  the  envelope 
"Surf  Clam  Quota  Comments". 
Information  used  to  justify  the  quota  is 
available  for  public  inspection  during 
business  hours  at  this  address;  copies 
may  be  requested  in  writing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Terrill  (Resource  Policy  Analyst). 
508-281-3600.  ext.  252. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  to 
specify  quotas  for  surf  clams  and  ocean 
quahogs  on  an  annual  basis  from  within 
ranges  which  have  been  identified  as 
OY  for  each  fishery. 

In  specifying  the  quota  values  in  this 
section,  the  Secretary  considered  the 
latest  available  stock  assessments 
prepared  by  NMFS,  data  reported  by 
harvesters  and  processors,  and  other 
relevant  information  concerning 
exploitable  biomass  and  spawning 
biomass,  fishing  mortality  rates,  stock 
recruitment,  projected  effort  and 
catches,  and  areas  likely  to  be 
reopended  to  fishing  as  presented  in  a 
written  report  prepared  by  the  Council 
and  adopted  by  the  Regional  Director, 
Northeast  Region,  NMFS  (Regional 


Director).  The  Secretary  has  also 
received  and  taken  into  account  specific 
recommendations  from  the  Council. 
Surf  clam  quotas  are  divided  into 
quarterly  quotas  as  specified  in  §  652.21 
(a),  (b)(2),  and  (c)(2).  Amounts 
underharvested  or  overharvested  from 
quarterly  quotas  are  applied  to  quotas  of 
succeeding  quarters  or  calendar  years 
as  specified  in  §  652.21  paragraphs 
(a)(3),  (b)(3).  (c)(3)  and  (d).  Ocean 
quahog  quotas  may  be  divided  into 
quarterly  quotas  if  the  Regional  Director 
determines  that  it  is  necessary  to 
distribute  the  quota  throughout  the  year 
to  prevent  the  annual  quota  from  being 
exceeded. 

As  of  September  30. 1988.  surf  clam 
landings  from  the  Mid-Adantic  Area 
were  1,944,000  bushels  out  of  an 
adjusted  annual  quota  of  2,695,000 
bushels.  Landings  of  surf  clams  from  the 
Georges  Bank  Area  were  81,000  bushels 
out  of  an  adjusted  annual  quota  of 
485.000  bushels.  Nantucket  Shoals  Area 
surf  clam  landings  were  159,000  bushels 
out  of  an  adjusted  annual  quota  of 
205,000.  Ocean  quahog  landings  were 
3,462,000  bushels  out  of  a  quota  of 
6.000.000  bushels.  The  adjusted  surf 
clam  quotas  were  taken  from  base 
quaotas  of  2.650,000  bushels  for  the  Mid- 
Atlantic  Area.  300,000  bushels  for  the 
Georges  Bank  Area,  and  200,000  bushels 
for  the  Nantucket  Shoals  Area. 

The  proposed  quotas  for  the  surf  clam 
and  ocean  quahog  fisheries  for  1989  are: 

1989  Proposed  Surf  Clam/Ocean 
Quahog  Quotas 


Fishery  areas 


MI(J-Atlantic  surf  clam 

Georges  Bank  surf  clam 

Nantucket  Shoals  surf  clam.. 
Ocean  quahog 


1989 
proposed 
quotas  (in 
bushels) 


2,650.000 
300,000 
200.000 

5.200.000 


The  proposed  surf  clam  quotas  are  the 
same  as  those  which  have  been  in  place 
for  the  past  3  years.  The  proposed  ocean 
quahog  quota  has  been  reduced,  as 
recommended  by  the  Council,  in 
response  to  industry  concerns  of 
declining  catch  rates.  This  is  evident  in 
logbook  returns  from  specific  areas, 
although  the  overall  catch  rate  appears 
to  be  stable.  The  proposed  ocean 
quahog  quota  is  equal  to  the  highest 
historical  catch  (1985)  of  ocean  quahogs. 

The  proposed  quarterly  surf  clam 
quotas,  by  area,  are: 


1989  Proposal  Surf  Clam/Ocean 
Quahog  Quarterly  Quotas 

[In  bushels] 


Notices 


Fishery 
areas 

Qtrl 

Qtr2 

Qtr3 

Otr4 

Mid-Atlantic 
surl  clam 

Georges 
Bank  surl 

662.500 
75,000 
40.000 

662,500 
75.000 
60,000 

662,500 
75.000 
60.000 

662,500 
75.000 

Nantucket 
Shoals  surl 
clam 

40,000 

If  adopted,  the  proposed  surf  clam 
quotas  and  associated  quarterly  quotas 
will  be  adjusted  based  upon  the  final 
1988  harvest  data  and  notice  will  be 
published  in  the  Federal  Register.  The 
amount  of  adjustment  will  be 
determined  from  the  difference  between 
the  base  1988  quotas  and  the  amount 
actually  harvested.  The  regulations 
implementing  the  FMP  do  not  provide 
for  an  adjustment  of  the  ocean  quahog 
quota,  unless  quarterly  quotas  have 
been  established.  To  date,  the  Regional 
Director  has  not  made  a  determination 
that  quarterly  quotas  are  necessary  in 
this  fishery. 

Comments  on  the  proposed  quotas 
will  be  accepted  for  30  days.  Comments 
will  be  considered  by  the  Secretary, 
who  will  determine  appropriate  final 
annual  quotas  for  each  fishery  and 
publish  those  quotas  by  notice  in  the 
Federal  Register. 

Other  Matters 

This  action  is  taken  under  authority  of 
50  CFR  652.21  and  is  taken  in 
compliance  with  E.0. 12291.  The  action 
is  covered  by  the  certification  for 
Amendment  3  to  the  FMP,  and  under  the 
Regulatory  Flexibility  Act.  that  the 
authorizing  regulations  do  not  have  a 
significant  economic  impact  on  a 
substanfial  number  of  small  entities. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  22, 1988. 
lames  W.  Brennan, 

Assistant  Administrator  for  Fisheries. 

(FR  Doc.  88-27398  Filed  11-23-88: 10:34  am] 
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of  documents  appearing  in  this  section. 


COMMISSION  ON  CIVIL  RIGHTS 

New  Jersey  Advisoiy  Committee; 
Agenda  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  jersey 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p.m.  and  adjourn  at 
6:00  p.m.  on  Thursday,  December  15, 
1988,  in  the  Sheraton  Motor  Inn,  195 
Route  18  South,  New  Jersey  Turnpike 
Exit  9.  East  Brunswick,  NJ  08816.  The 
Committee  will  discuss  prospective 
programs  and  decide  on  a  project 
activity.  Dr.  Barbara  Anderson,  director, 
office  of  equal  educational  opportunity. 
New  Jersey  Department  of  Education, 
and  Ms.  Reno  O.  Smith,  president, 
NAACP  Morris  County.  NJ  chapter,  will 
present  background  information  on 
recent  complaints  of  discrimination 
against  minorities  in  special  education 
programs  in  Morris  County.  NJ. 

Persons  desiring  addifional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contract 
Committee  Chairperson  Stephen  H. 
Balch  on  John  I.  Binkley,  Director, 
Eastern  Regional  Division  at  (202)  523- 
5264,  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  21, 
1988. 
Melvin  L.  Jenkins, 

Acting  Staff  Director. 

|FR  Doc.  88-27459  Filed  11-28-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  396] 

Resolution  and  Order  Approving  the 
Application  of  ttte  Greater  Baton 
Rouge  Port  Commission  for  a  Foreign- 
Trade  Zone  In  the  Baton  Rouge,  LA, 
Area 

Proceedings  of  the  Foreign-Trade 
Zone  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a  through 
81u),  the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Greater  Baton  Rouge  Port  Commission, 
filed  with  the  Foreign-Trade  Zones  Board  (the 
Board]  on  October  13. 1987,  requesting  a 
grant  of  authority  for  establishing,  operating, 
and  maintaining  a  general-purpose  foreign- 
trade  zone  at  sites  in  East  Baton  Rouge,  West 
Baton  Rouge,  and  Iberville  Parishes, 
lx3uisiana,  within  the  Baton  Rouge  Customs 
port  of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

FOREIGN-TRADE  ZONES  BOARD 

Grant  of  Authority  to  Establish,  Operate, 
and  Maintain  a  Foreign-Trade  Zone  in 
the  Baton  Rouge.  Louisiana.  Area 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation. 


and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C.  81a  through  81  u) 
(the  Act),  the  foreign-Trade  Zones  Board 
(the  Board)  is  authorized  and 
empowered  to  grant  to  corporations  the 
privilege  of  establishing,  operating,  and 
maintaining  foreign-trade  zones  in  or 
adjacent  to  ports  of  entry  under  the 
jurisdiction  of  the  United  States: 

Whereas.  The  Greater  Baton  Rouge 
Port  Commission  (the  Grantee)  has 
made  application  (filed  October  13, 1987, 
FTZ  Docket  21-87,  52  FR  39673)  in  due 
and  proper  form  to  the  Board,  requesting 
the  establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
sites  in  East  Baton  Rouge.  West  Baton 
Rouge,  and  Iberville  Parishes,  Louisiana, 
within  the  Baton  Rouge  Customs  port  of 
entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  Part  400)  are 
satisfied; 

A'oiv,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  154,  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
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any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  The  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Office  at  Washington,  DC.  this  2nd  day 
of  November.  1988,  pursuant  to  Order  of 
the  Board. 


Foreign-Trade  Zones  Board. 
C.  WiUiam  Verity. 
Chairman  and  Executive  Officer. 

Attest: 
John  J.  Da  Ponte,  )r., 
Executive  Secretary. 
[FR  Doc.  88-27500  Filed  11-28-88:  8:45  am] 

BILLING  CODE  3510-DS-M 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  §  353.53a  or  §  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  December  31, 1988, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods: 


Antidumping  duty  proceeding: 

Brazil:  Certarn  Carton  Steel  Butt-Weld  Pipe  Fittings  (A-351-602) 

Canada:  Elemental  Sulphur  (A-122-047) 

Hong  Kong:  Photo  Albums  and  Filler  Pages  {A-582-501) 

Italy:  Clear  Sheet  Glass  (A-475-025) 

Japan:  Cellular  Mobile  Telephones  and  Subassemblies  (A-588-405) 

Japan:  Certain  Electric  Motors  ot  150-500  HP  (A-588-091) 

Japan:  Polychloroprene  Rubber  (A-588-046) 

Japan:  Steel  Wire  Strand  for  Prestressed  Concrete  (A-588-068) 

Japan:  Tuners  (o«  the  type  used  in  consumer  electrontc  products)  (A-588-014).. 

Mexico:  Porcelain-On-Steel  Cooking  Ware  (A-201-504) 

Netherlands:  Animal  Glue  and  Inedible  Gelatin  (A-421-060) 

New  Zealand:  Low-Fuming  Brazing  Copper  Rod  and  Wire  (A-614-502) 

The  People's  Republic  of  China:  Porcelain-On-Steel  Cookware  (A-570-506) 

The  Republic  of  Korea:  Photo  Albums  and  Filler  Pages  (A-580-501) 

Sweden:  Certain  Carton-Closing  Staples  and  Staple  Machines  (A-401-004) 

Sweden.  Seamless  Stainless  Steel  Hollow  Products  (A-401-603) — 

Sweden:  Animal  Glue  and  Inedible  Gelatin  (A-401-061) - 

Taiwan:  Certain  Carbon  Steel  Butt-Weld  Pipe  Fittings  (A-583-605) 

Taiwan:  Porcelain-On-Steel  Cooking  Ware  (A-583-508) 

West  Germany:  Animal  Glue  and  Inedible  Gelatin  (A-428-062) 

Yugoslavia:  Animal  Glue  and  Inedible  Gelatin  (A-479-063) 

Suspended  investigation: 

Costa  Rica:  Cement  (C-223-401) 

Mexico:  Polypropylene  Film  (C-201  -006) 

Mexico:  Pectin  (C-201  -007) 

Countervailing  duty  proceeding: 

Mexico:  Litharge,  Red  Lead  and  Lead  Stabilizers  (C-201-005) 

Mexico:  Porcelain-On-Steel  Cooking  Ware  (C-201 -505) 

Mexico:  Toy  Balloons  and  Playbails  {C-201 -004) 


Period 


12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87-11/30/88 
12/01/87—11/30/88 
12/01/87-11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
05/22/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 
12/01/87—11/30/88 

10/01/87—09/30/88 
01/01/87—12/31/88 
01/01/87—12/31/87 

01/01/87—12/31/87 
01/01/88—12/31/88 
01/01/87—12/31/87 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review."  for  requests 
received  by  December  31, 1988. 

If  the  Department  does  not  receive  by 


December  31, 1988  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
these  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 


collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Date:  November  22. 1988. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 

[FR  Doc.  88-27499  Filed  11-28-88:  8:45  am] 

BILLING  COOe  3510-DS-M 


Export  Trade  Certificate  of  Review; 
Pacific  Northwest  Fish  Export 
Association,  Inc. 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  H.  Stillman.  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commece  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  public  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  Department  of 
Commerce,  Room  1223,  Washington.  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  85- 
2A0017." 

OETCA  has  received  the  following 
application  for  a  second  amendment  to 
Export  Trade  Certificate  of  Review  #85- 
00017,  which  was  issued  on  April  24, 
1986  (51  FR  16089,  April  30, 1986)  and 


first  amended  on  June  20, 1988  (53  FR 
23781.  June  24. 1988). 

Applicant:  Pacific  Northwest  Fish 
Export  Association,  Inc.,  ("PNTEA"),  c/o 
DWJ  Corp.,  2600  Century  Square,  1501 
Fourth  Avenue,  Seattle,  Washington. 
98101,  Contact:  James  P.  Walsh,  legal 
counsel.  Telephone:  202/822-9775. 

Application  **;  85-2A0017 

Date  Deemed  Submitted:  November 
16, 1988. 

Summary  of  the  Application 

PNFEA  seeks  to  amend  its  certificate 
to: 

Add  the  following  company  as  a  new 
"Member"  of  the  certificate:  Ward  Cove 
Packing  Company  of  Seattle. 
Washington. 

Date:  November  22, 1988. 
Thomas  H.  Stillman, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  88-27469  Filed  11-28-68:  8:45  am) 

BILUNC  CODE  3510-Oft-M 


Short-Supply  Reviews  on  Certain  Flat- 
Rolled  Steel;  Request  for  Comments 

AGENCY:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  requests  for  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  on  Certain  Steel 
Products  with  requests  to  certain 
rotogravure  doctor  blade  steel  strip,  and 
certain  T-4  feeler  gauge  steel. 
DATE:  Comments  must  be  submitted  on 
or  before  December  9, 1988. 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  (202)  377-0159. 
SUPPLEMENTARY  INFORMATION:  Article  8 

of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 

'  *  *  determines  that  because  of  abnormal 
supply  or  demand  factors,  the  US  steel 
industry  will  be  unable  to  meet  demand  in 
the  USA  for  a  particular  product  (including 
substantial  objective  evidence  such  as 


allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional  tonnage 
shall  t>e  allowed  for  such  product  or 
products*  *  * 

We  have  received  short-supply 
requests  for  the  following  products: 

1.  Certain  Rotogravure  Doctor  Blade 
Steel  Strip:  1%  carbon,  cold-rolled, 
hardened,  tempered,  polished,  coiled,  in 
thicknesses  ranging  from  0.00315  to  0.010 
inch  and  in  widths  ranging  from  two  to 
seven  inches. 

2.  Certain  Swedish  T-4  Feeler  Gauge 
Steel:  general  specification  AISI 1095. 
hardened,  tempered,  bright  polished, 
round  polished  edges  in  thicknesses 
ranging  from  0.001  to  0.065  inch,  and  in 
widths  of  0.250  inch  and  0.505  inch. 

Any  party  interested  in  commenting 
on  these  requests  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  December  9, 1988.  Comment 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  these 
requests. 

Commerce  will  maintain  each  request 
and  all  comments  on  each  request  in  a 
public  file.  Anyone  submitting  business 
proprietary  information  should  clearly 
identify  that  portion  of  their  submission 
and  also  provide  a  non-prorietary 
submission  which  can  be  placed  in  the 
public  file. 

The  public  file  will  be  maintained  in 
the  Central  Records  Unit,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  B-099  at  the  above 
address. 

November  22. 1988. 
Jan  W.  Maras, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-27498  Filed  11-28-88:  8:45  am] 

BILUNG  COOE  3S1(HI»4I 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Richmond,  VA 

November  21, 198a 
AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
aimounces  that  it  is  soliciting 
competitive  applications  imder  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  April  1, 
1989  to  March  31,  1990.  The  MBDC  will 
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operate  in  the  Richmond,  Virginia, 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  funds  and 
a  minimum  of  S29.118  in  non-Federal 
funds  (which  caa  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  goverrmients,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDC  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  fum 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
far  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDC  based  on 
such  factors  as  an  KfflDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  January  3, 1989. 
Applications  must  be  postmarked  on  or 
before  January  3, 1989. 
ADDRESS:  Washington  Regional  Office, 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce,  Room 
6723.  Washington.  DC  20230.  202/377- 
8275. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willie  J.  Williams.  Regional  Director. 
Washington  Regional  Office. 

SUPPLEMCNTAflY  IfUKMIMATION: 

Questions  concerning  the  preceding 


information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 

Dale:  November  \&,  1988. 
Willie  J.  Willianu, 

Regional  Director.  Washington  Regional 

Office. 

[FR  Doc.  88-27490  Filed  11-28-^8:  8:45  am] 

BILUNG  CODE  3510-21-M 


Kitty  M.  SJmonds.  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Room 
1405,  Honolulu,  HI  96813,  808/523- 
1368. 


National  Ocean  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 


FOR  FURTHER  INFORMATION  CONTACT: 

John  D.  Kelly  or  Robert  Dickinson 
(Office  of  Fisheries,  Conservation  and 
Management  301-427-2339). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  Slate  effective  November 
This  document  publishes  for  public  29. 1983,  issues  the  notice  on  behalf  of 

review  a  summary  of  applications  ,j,e  Secretary  of  State, 

received  by  the  Secretary  of  State  Individual  vessel  applications  for 

requesting  permits  for  foreign  vessels  to       figging  in  1989  have  been  received  from 
fish  in  the  exclusive  economic  zone  (,,g  Governments  shown  below, 

under  the  Magnuson  Fishery 

Conservation  and  Management  Act  D^*^'^-  November  22. 1988. 

(Magnuson  Act,  16  U.S.C.  1801  et  seq. )  \of>  P-  Clem, 

Send  comments  on  applications  to:            Acting  Director  of  Office  Fisheries. 
Office  of  Fisheries  Conservation  and             Conservation  and  Management.  National 
Management  (F/CM),  National  Marine         '"^'"""^  Fisheries  Servwe. 
Fisheries  Service,  Department  of                      Fishery  codes  and  designation  of 
Commerce,  1335  East  West  Highway.           Regional  Fishery  Management  Councils 
Silver  Spring.  Maryland  20910;  or,  send         which  review  applications  for  individual 
comments  to  the  Fishery  Management          fisheries  are  as  follows: 
Council(s)  which  review  the 
application(s),  as  specified  below: 

Douglas  G.  Marshall,  Executive  Director,  _^       sstwrv 

New  England  Fishery  Management  

Council,  5  Broadway  (Route  1), 

Saugus,  KiA  01906,  617/231-0422.  *^a^shS^  ^^"^ 

John  C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 

Federal  Building  Room  2115,  320  South  bsa— Benng  Sea  and 

New  Street,  Dover,  DE  19901,  302/674-  ^^'^^t^'^ 

•^•'•'l-  GOA— Gulf  of  Alaska 

Robert  K.  Mahood,  Executive  Director,  Groundfish. 

South  Atlantic  Fishery  Management  nwa— ftorthwest 

Council.  Southpark  Building,  Suite  306.     sf^S^^^BeorHj 

1  Southpark  Circle.  Charleston.  SC  sea). 

29407.  803/571-»3e6.  WOC— Pacific  Coast 

Omar  Munoz-Roure,  Executive  Director,         Groundfish 

Caribbean  Fishery  Management  'HHS^Sm^?'^ 

Council.  Banco  De  Ponce  Building,  pbS— Pacific  Biiffishsa. 

Suite  1108,  Hato  Rey,  PR  00918,  809/  Ocoamc  Sharks, 

753-4928.                                                             Wahoo.  and 
Wayne  E.  Swingle.  Executive  Director.  Mahnna^n. 

Gulf  of  Mexico  Fishery  Management 

Council,  Lincoln  Center,  Suite  881,  Activity  codes  which  specify 

5401  West  Kennedy  Building,  Tampa,        categories  of  fishing  operations  applied 

FL  33609,  813/228-2815.  for  are  as  foUows: 

Lawrence  D.  Six.  Executive  Director. 

Pacific  Fishery  Management  Council. 

Metro  Building.  Suite  420.  2000  SW. 

First  Avenue.  Pordand.  OR  97201.  503/ 

221-6352. 
Clearance  Pautzske,  Executive  Director, 

North  Pacific  Fishery  Management 

Council.  P.O.  Box  103136.  Anchorage. 

AK  99510.  907/274-4583. 


Regtonai  fishery 
rnanagement  councils 


New  England.  Mid 

Atlantic,  South  Atlantic. 

Gun  of  MexKO. 

Cant>bean. 
North  Pacific. 


North  Pacific. 

New  England,  Mi<l- 

AHantic. 
North  Pacific. 

Pacific. 


Western  Pacific. 


Activity  code 

Fwhing  operations 

2 

Catching,  processing  and  ottier 
•upport 

PrDcee8ir>g  and  otfier  support 
only. 

OttMT  aupport  only. 

VeaeeKa)  supporting  U.S.  ves- 
sels (Joint  Venture). 

3 _.... 

• 

Activity  code 

Fishing  operations 

•fl 

Cargo  transport  vessels  with 
fish  finding  equipment  on 
t)oard  receive  an  activity 
code  2  to  enable  thetn  to 
perform  both  scouting  as 
well  as  support  activities. 

Number  to  be  assigned  at  a 
later  date 

•  i* 

Joint  Venture 

East  Coast  Mackerel 

The  Governments  of  East  Germany. 
Poland,  the  Soviet  Union,  the 
Netherlands  and  the  United  Kingdom 
applied  for  permits  to  engage  in  directed 
and  joint  venture  activities  for  Atlantic 
mackerel  in  the  NWA  fishery-. 


The  respective  amounts  requested  by 
each  government  for  joint  venture  and 
directed  fishing  are  listed  below.  The.se 
are  followed  by  the  list  of  vessels  for 
which  permit  applications  have  been 
received  for  the  fisheries  and  activities 
noted. 


.Country 


USSR 

Poland 

Nettierlands 

East  Germany 

United  Kingdom.  Northern  Ireland 
United  Kingdom 


J/V 

mackerel 
(mt) 


5,000 
3.500 
3.000 
8.000 
3,100 
925 


Directed 

mackerel 
(mt) 


American  partner 


51,000  ;  Scan  Ocean.  Inc. 

10.500  i  Scan  Ocean.  Inc. 

45,000     Scan  Ocean.  Inc. 

22.000  '  Mayflower  Inter  Inc 
9,300  ;  Scan  Ocean,  Inc 
5,025    Scan  Ocean.  Inc 


Nation— Vesse!  name,  vessel  type 

Applicatioo 
No. 

Fishery 

Activity 

Gi 
Gi 

jvemment  of  tt>e  Kingdom  of  the  Netherlands: 
Alida.  large  stem  trawler 

NL-89-0006 
NL-e9-0007 
NL-89-0009 
NL-«9-O022 
NL-89-0C23 
NL-e9-0025 
NL-89-0026 
NL-89-0027 
NL-e9-0028 
NL-89-0031 
NL-89-O032 

•  •  • 

•  •• 

GC-89-O040 
60-89-0041 
GC-89-0054 
GC-89-0055 
GC-89-0056 
GC-89-O059 

PL-89-0029 
PL-89-0030 
PL-8&-0033 
PL-89-0086 
PL-89-0102 
PL-89-0112 
PL-89-0113 
PL-89-0117 
PL-89-O021 
PL-e&-O024 

•  •• 

•  •• 

DA-89-0001 
DA-89-0003 
DA-89-0004 
OA-89-0009 

JA-e9-1331 
JA-89-1373 
JA-89-1476 
JA-89-1546 
JA-89-1553 
JA-89-1554 
JA-89-1555 

NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 

NWA 
NWA 
NWA 
NWA 
NWA 
NWA 

NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 

NWA 

NWA 

NWA 
NWA 
NWA 
NWA 

ABS 
ABS 
ABS 
ABS 
ABS 
ABS 
ABS 

Prins  Bernard,  large  stem  trawler 

Comelis  VroHjk  tin,  medium  stem  trawler 

Zeeland.  large  stem  trawler 

Holland,  large  stem  trawler „ 

Hendnka  Johanna,  small  stem  trawler 

Dirk  Dirk,  large  stem  trawler 

Annie  Hillina.  small  stern  trawler 

Asthd.  large  stem  trawler 

Fnesland.  small  stem  trawler 

Geertrwd  Marreta.  large  stem  trawler 

Tetman  Hetle.  large  stem  trawler 

Franziaka.  large  stem  trawler 

^rman  Oerrwcratic  Republic: 
Bodo  Uhse,  large  stem  trawler 

Ehm  Welk.  large  stem  trawler „. 

Ludwig  Renn.  large  stem  trawler _... 

Lichtenhagen,  cargo/transport 

3 

Reutershagen,  cargo/transport 

3 

f<A<a/t/ c/aiA^i/s.  laroe  stem  trawler 

•1 

Government  of  tfie  Polish  People's  Republic: 

Hs/rj(i9*:  caroo/transoon 

3 

Lewanter,  cargo/transport 

3 

Buran,  cargo/transport 

3 

Terral,  cargo /transport „ .                      

3 

Zonda,  cargo/transport 

3 

Solano,  cargo/transport 

3 

Tornado,  cargo/transport 

3 

Kublin,  large  stern  trawler „ 

•1 

Kunata.  large  stern  trawler „ _ „ 

t.asAara,  large  stem  trawler 

•1 
•1 

H« 
H« 

G( 

sr  Majesty's  Government  of  the  United  Kingdom: 
Westella,  medium  stem  trawler 

•1 

jr  Majesty's  Government  of  the  United  Kingdom:  (Northem  Ireland) 
Genesis,  _ 

•1 

le  Government  of  Denmark: 
lcet>erg.  cargo/transport _ 

3 

^  f70M«r,  cargo/transport .    ..j 

3 

Icepoft.  cargo/transport 

3 

Ice  Pearl,  cargo/transport _ 

3 

jvemment  of  Japan: 

Takatoyo  Uaru  No.  18.  k>ngliner 

Ryuo  Mani  No.  28.  longliner 

Tomi  Maru  No.  21.  longliner _ 

Sumi  MaruNo.  8,  longliner 

Rokunoshima  Maru  No.  18.  kmgliner __ 

Stnnei  Maru  No.  81.  k>nglir>er 

Shinei  Maw  No.  18.  k>ngliner 

(FR  Doc.  88-27503  Filed  11-28-88;  8:45  am) 
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COMMTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Limit  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  and 
Manufactured  in  Burma 

November  23, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1989. 

Autliority:  E.0. 11651  of  March  3. 1972.  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  A  Copy 
of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Socialist  Republic  of  the 
Union  of  Burma  is  available  &om  the 
Textiles  Division,  Bureau  of  Economic 
and  Business  Affairs,  U.S.  Department 
of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implemaiitatioa  of  Textile 
Agreementa 

November  23. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 
Dear  Mr.  Commissioner:  Under  the  terms  of 


Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  25, 1987  and 
September  11, 1987,  between  the 
Covemments  of  the  United  States  and  the 
Socialist  Republic  of  the  Union  of  Buma;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1989,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textile  products  in 
Categories  340/341/640/641/840,  produced  or 
manufactured  in  Burma  and  exported  during 
the  twelve-month  period  which  begins  on 
January  1, 1989  and  extends  through 
December  31, 1989.  in  excess  of  the  following 
restraint  limit: 


Category 

Twelve-Montfi  Unit 

340/341/640/641/840... 

280,900  dozen  of  wtiich 

not  more  than  224,720 

dozen  shall  be  in 

Categories  340/640/ 

840. 

Imports  charged  to  the  category  limit  for 
the  period  January  1, 1989  through  December 
31, 1988  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limit  established 
for  that  period  has  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  level  set  forth  in  this  directive. 

The  hmit  is  subject  to  adjustment  in  the 
future  pursuant  to  the  provisions  of  the 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Socialist  Republic  of  the  Union  of  Burma. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-27471  Filed  11-28-88;  8:45  am] 
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AniKHHieement  of  an  hnpert  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  El 
Salvador 

November  23. 1988. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 


Commissioner  of  Customs  establishing  a 
limit  for  the  new  agreement  year. 

bW-bCllve  DATE  January  1, 1989. 

Autltority:  E.0. 11651  of  March  3. 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C  1854). 
FOK  FWrTNCR  INPORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  El  Salvador  is  available  from 
the  Textiles  Division,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  bnplementatioD  of  Textile 
Agreements 

November  23.  1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  D.C.  20229. 

Dear  Mr.  Commisaioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Cotton  Textile  Agreement,  effected 
by  exchange  of  notes  dated  March  2, 1987 
and  April  30, 1987,  between  the  Governments 
of  the  United  States  and  EI  Salvador  and  in 
accordance  with  the  pravinons  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1989,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton. textile 
products  in  Categories  300/301,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  which  begins 
on  January  1, 1989  and  extends  through 
December  31, 1989,  in  excess  of  3,855,535 
kilograms. 


Imports  charged  to  the  category  limits  for 
the  period  January  1, 1988  through  December 
31, 1988  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  level  set  forth  in  this  directive. 

The  level  set  forth  above  is  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  El  Salvador. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-27472  Filed  11-28-88;  8:45  amj 
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Amendment  of  Import  Umits  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manaufactured  in  Mexico 

November  23, 1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  December  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority.  E.0. 11651  of  March  3, 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  United  Mexican  States  agreed 
to  increase  the  current  consultation 
levels  for  Categories  359-0  and  650. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S. A. 
numbers  is  available  in  the  correlation: 
Textile  and  Apparel  Categories  with 
Tariff  Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 


52  FR  47745,  published  on  December  16, 
1987),  Also  see  53  FR  7961,  published  on 
March  11, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comniittee  for  the  Implementation  of  Textile 
Agreements 

November  23, 1988. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  7, 1988,  as  amended, 
concerning  imports  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Mexico  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  December  1, 1988,  the  directive 
of  March  7, 1988  is  further  amended  to 
increase  the  limits  for  cotton  and  man-made 
fiber  textile  products  in  the  following 
categories: 


Category 


359-0  •  (poufKts) . 
650  (dozen) 


Amended 
Limit ' 


350,000 
31,000 


■  The  limits  ttave  not  been  adjusted  to  account  for 
any  ImDorts  exported  after  Oecernt)er  31,  1987. 

•  In  Category  359-0,  all  TSUSA  numbers  except 
381.0822,  361.6510.  384.0928  and  384.5222. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-27473  Filed  11-28-88;  8:45  am) 
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Establishment  of  an  Import  Umit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Thailand 

November  23, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  November  29, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority.  E.G.  11651  of  March  3,  1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854):  Bilateral 
Textile  Agreement  of  July  27, 1983  and 
August  8, 1983. 

Inasmuch  as  consultations  held  with 
the  Government  of  Thailand  have  not 
resulted  in  a  mutually  satisfactory  limit 
for  Category  363,  the  United  States 
Government  has  decided  to  establish  a 
prorated  limit  for  the  period  August  31, 
1988  through  December  31, 1988. 

The  United  States  remains  committed 
to  fmding  a  solution  concerning 
Category  363.  Should  such  a  solution  be 
reached  in  further  consultations  with  the 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  37023,  published 
on  September  23, 1988. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  ImplemeDtation  of  Textile 
Agreements 

.November  23, 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  19, 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
cotton  textile  products  in  Category  363. 
produced  or  manufactured  in  Thailand  and 
exported  during  the  ninety-day  period  which 
began  on  August  31. 1988  and  extends 
through  November  28, 1988. 

Effective  on  November  29, 1968,  the 
directive  of  September  19, 1988  is  amended  to 
extend  the  import  restraint  period  for 
Cateogory  363  to  the  period  August  31,  1988 
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through  December  31, 1988  at  an  increased 
level  of  5.325,229  numbers.' 

Import  charges  made  to  the  ninety-day 
restraint  period  are  to  be  retained.  Charges 
against  that  ninety-day  limit  for  the  period 
August  31, 1988  through  September  25, 1988 
and  72,192  numbers. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  had  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  H.  Bdbb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-27474  Filed  11-28-88;  8:45  am) 
BILUNG  CODE  3510-DR-U 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  89-C0002] 

Mapco  Alaska  Petroleum  Inc.,  a 
Corporation;  Provisional  Acceptance; 
Settlement  Agreement  and  Order; 
Consumer  Product  Safety  Act 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Mapco 
Alaska  Petroleum  Inc.,  a  corporation. 
date:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
arrangement  or  otherwise  comment  on 
its  contents  by  filing  a  written  request 
with  the  Office  of  the  Secretary  by 
December  14, 1988. 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC,  20207, 
FOR  FURTHER  INFORMATION  CONTACT: 
Earl  A.  Gershenow,  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 


'  The  restrain)  limit  has  not  been  adjusted  to 
account  for  any  imports  exported  after  August  30, 
1988. 


Commission,  Washington,  DC  20207; 
telephone  (301)  492-6626. 

Date;  November  22, 1988. 
Sheldon  D.  Butts. 

Deputy  Secretary. 

Consumer  Product  Safety  Commission 

Settlement  Agreement  and  Order 

In  the  matter  of  Mapco  Alaska  Petroleum 
Inc.  a  corporation,  CPSC  DOCKET  NO.  89- 
C0002. 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Mapco 
Alaska  Petroleum  Inc.,  a  corporation 
(hereinafter,  "MAPI"),  and  the  staff  of 
the  Consumer  Product  Safety 
Commission,  is  a  compromise  resolution 
of  the  matter  described  herein,  without  a 
hearing  or  determination  of  issues  of 
law  and  fact. 

I.  Parties 

2.  MAPI  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Alaska  with  its  principal  corporate 
offices  located  at  1800  South  Baltimore 
Avenue.  Tulsa.  Oklahoma  74101-0645. 

3.  The  staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency 
established  by  Congress  pursuant  to 
section  5  of  the  CPSA,  15  U.S.C.  2053. 

II.  Jurisdiction 

4.  MAPI,  through  its  North  Pole 
(Alaska)  Refinery,  manufactured  and 
"distributed  in  commerce"  No.  2  fuel  oil 
for  use  as  furnace  fuel  in  homes  in  the 
state  of  Alaska,  within  the  meaning  of 
the  term  "distributed  in  commerce"  in 
section  3(a)(ll)  of  the  CPSA,  15  U.S.C. 
2052(a)(ll).  That  No.  2  fuel  oil  is  a 
"consumer  product"  and  MAPI  is  a 
"manufacturer"  within  the  meaning  of 
sections  (3)(1)(1)  and  3(a)(4)  of  the 
Consumer  Product  Safety  Act 
(hereinafter,  the  ■CPSA").  15  U.S.C. 
2052(a)(1)  and  2052(a)(4). 

III.  Product 

5.  No.  2  fuel  oil  as  Used  as  heating  fuel 
for  homes,  in  addition  to  its  other  uses. 
The  "low  pour"  No.  2  fuel  oil 
manufactured  by  MAPI  contains 
approximately  40%  kerosene.  The 
kerosene  lowers  the  pour-point  of  No.  2 
fuel  oil.  thereby  assisting  the  flow  of  the 
fuel  to  the  furnace  during  cold  weather. 

IV.  Alleged  Defect 

6.  Between  December  1982.  and 
October  1983.  MAPI  lowered  the 
kerosene  content  of  the  No.  2  fuel  oil, 
and  added  a  pour-point  depressant,  a 
recognized  additive  to  No.  2  fuel  oil. 
Pour-point  depressant  assists  the  flow  of 


the  No.  2  fuel  oil  during  the  cold  weather 
in  Alaska,  and  therefore  was  a 
substitute  for  the  kerosene  MPAI 
blended  into  its  No.  2  fuel  oil.  In  August- 
September  1983.  when  the  kerosene 
content  of  the  No.  2  fuel  oil  was  reduced 
to  little  or  none,  some  furnaces 
experienced  sooting  and  smoking 
problems,  which  furnaces,  prior  to 
September  1983,  had  operated 
satisfactorily  with  the  MAPI's  original 
No.  2  fuel  oil  formulation  in  the 
Fairbanks,  Alaska  area.  In  excess  of 
2100  incidents  of  soot  and  smoke 
damage,  and  at  least  three  house  fires, 
were  allegedly  associated  with  the 
reformulated  No.  2  fuel  oil.  The 
Commission  has  no  knowledge  of  any 
incidents  of  death  or  injuries  associated 
with  the  reformulated  No.  2  fuel  oil.  The 
CPSC  staff  alleges  that  consumers  could 
suffer  burn  injuries  or  death  as  a  result 
of  fire  resulting  from  these  kinds  of 
incidents. 

V.  Alleged  Failure  to  Comply  With  the 
Reporting  Requirements 

7.  The  staff  alleges  that  MAPI  knew  or 
should  have  known  that  the 
reformulated  No.  2  fuel  oil  contained  a 
defect  which  could  create  a  substantial 
product  hazard,  but  MAPI  did  not  report 
to  the  Commission  the  problems 
associated  with  the  No.  2  fuel  oil  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C,  2064(b). 

VI.  Allegations  of  MAPI 

8.  MAPI  denies  the  staffs  allegations 
that  there  is  a  defect  in  the  No.  2  fuel  oil. 
MAPI  further  denies  that  the  No.  2  fuel 
oil  contains  a  defect  which  creates  or 
which  could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA.  15  U.S.A.  2064(a). 
MAPI  also  denies  the  existence  of  any 
obligation  to  report  any  information 
regarding  the  No.  2  fuel  oil  to  the 
Commission  under  section  15(b)  of  the 
CPSA.  15  U.S.C.  2064(b). 

VII.  Agreement  of  the  Parties 

9.  MAPI  and  the  staff  agree  that  the 
Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

10.  MAPI  agrees  to  pay  the 
Commission  a  civil  penalty  in  the 
amount  of  one  hundred  and  seventy-five 
thousand  dollars  ($175,000),  payable 
within  thirty  (30)  days  after  service  of 
the  Final  Order  of  the  Commission 
accepting  this  Settlement  Agreement. 

11.  MAPI  makes  no  admission  of.  and 
expressly  denies,  any  fault  or  liability 


regarding  the  No.  2  fuel  oil.  The 
Commission  does  not  make  any 
determination  that  the  No.  2  fuel  oil 
contains  a  defect  which  could  create  a 
substantial  product  hazard  or  that 
violation  of  the  CPSA  has  occurred. 

12.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission.  MAPI  knowingly, 
voluntarily  and  completely,  waives  any 
rights  it  may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  action.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  has  occurred,  and 
(4)  to  a  statement  of  findings  of  fact  and 
conclusions  of  laws. 

13.  MAPI  agrees  to  the  issuance  and 
distribution  by  the  Consumer  Product 
Safety  Commission  of  the  Settlement 
Agreement  and  Order.  Final  Order,  and 
press  release  (appended  hereto  as 
"Exhibit  A")  involving  this  matter. 

14.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission  and  payment  of  the  one 
hundred  and  seventy-five  thousand 
dollars  ($175,000)  settlement  amount  by 
MAPI,  the  Commission  agrees  to  waive 
its  right  to  pursue  against  MAPI  any 
penalty  proceeding  or  any  other  action 
under  the  laws  admfinistered  by  the 
Commission  regarding  the  reformulated 
No.  2  fuel  oil  which  is  the  subject  of  this 
settlement  agreement. 

15.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  the  16 
CFR  1118.20(e).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accoraance  with  16  CFR 
1118.20(f). 

16.  The  parties  further  agree  that  the 
Order  attached  hereto  as  "Exhibit  B" 
and  incorporated  herein  by  reference, 
shall  be  issued  under  the  CPSA.  15 
U.S.C.  2501  et  seq.,  and  that  a  violation 
of  the  Order  (i.e.,  nonpayment  of  the 
$175,000)  shall  subject  MAPI  to 
appropriate  legal  action. 

17.  No  agreement,  understanding, 
respresentation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or 
contradict  its  terms. 


MAPCO  Alaska  PeUvleum  Inc. 

Dated:  September  9, 1988. 
Randolph  L  Jones,  Jr., 
Secretary  and  General  Counsel.  MAPCO 
Alaska  PETROLEUM  Inc. 

Commisson  Staff: 

David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 

Compliance  and  Administrative  Litigation. 

Alan  H.  Schoem, 

Director,  Division  of  Administrative 

Litigation. 

Dated;  September  19, 1988. 
Earl  A.  Gershenow 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Counsel  for  the  Commission  staff. 

Exhibit  A — Alleged  Reporting  Violation 
Settled  by  Alaskan  Oil  Firm 

Washington,  DC— The  U.S.  Consumer 
Product  Safety  Commission  today 
announced  that  MAPCO  Alaska 
Petroleum  Inc.  (MAPI)  of  Tulsa. 
Oklahoma  has  agreed  to  pay  the 
Commission  $175,000  to  resolve 
Commission  staff  allegations  that  the 
company  failed  to  report  a  defect  in  its 
No.  2  fuel  oil  in  the  fall  of  1983  as 
required  by  the  Consumer  Product 
Safety  Act  (CPSA).  MAPI  denies  the 
existence  of  a  substantial  product 
hazard  or  that  it  violated  the  reporting 
requirements  of  the  CPSA. 

The  staff  has  alleged  that  a  change  in 
the  formulation  of  MAPI's  No.  2  fuel  oil 
resulted  in  more  than  2,100  incidents  of 
smoke  and  soot  damage,  and  was 
associated  with  at  least  three  house 
fires.  MAPI  never  reported  these 
incidents  to  the  Commission.  The 
Commission  has  no  knowledge  of  any 
injuries  or  deaths  associated  with  the 
use  of  the  No.  2  fuel  oil. 

The  No.  2  fuel  oil  was  sold  to 
distributors  who  delivered  the  fuel  to 
households  in  the  Alaska  Interior. 
Following  complaints  in  September  and 
October  of  1983  of  furnace  problems 
associated  with  its  No.  2  fuel  oil,  MAPI 
promptly  and  voluntarily  investigated 
and  remedied  consumer  complaints 
concerning  the  No.  2  fuel  oil  and 
resumed  production  of  its  original  No.  2 
fuel  oil  formulation. 

For  additional  information,  consumers 
can  call  the  CPSC  toll  free  hotline 
number,  800-638-2772.  A  teletypewriter 
number  for  the  hearing  impaired  is  80O- 
638-8270;  the  teletypewriter  number  for 
Maryland  is  1-600-492-8104. 
Exhibit  B — Consumer  Product  Safety 
Commission 

In  the  matter  of  Mapco  Alaska  Petroleum 
Inc.  a  corporation 

Order 

The  Commission  has  considered  the 
allegations  of  the  staff  charging 


Respondent  with  violating  the  reporting 
requirment  of  section  15(b)  of  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
2051.  2064(b);  and.  the  Respondent  and 
counsel  for  the  Commission  have 
executed  an  agreement  containing  a 
provision  for  the  payment  of  a  civil 
penalty  in  settlement  of  the  staff 
allegations,  an  admission  for  settlement 
purposes  only  by  the  Respondent  of  all 
jurisdictional  facts,  a  statement  that  the 
signing  of  said  agreement  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Respondent 
that  the  law  been  violated.  All  other 
requirements  for  consent  order 
agreements  set  forth  in  16  CFR 
1115.20(b)  (Substantial  Product  Hazard 
Reports)  and  16  CFR  1118.20 
Investigations,  Inspections  and  Inquiries 
under  the  Consumer  Product  Safety  Act) 
have  been  satisfied.  The  Commission, 
makes  the  following  jurisdictional 
findings,  and  enters  the  following  order 

1.  Respondent  MAPCO  Alaska 
Petroleum  Inc.  (hereinafter,  "MAPI")  is 
a  corporation  organized  and  existing 
under  the  laws  of  the  state  Alaska  with 
its  principal  corporate  offices  located  at 
1800  South  Baltimore  Avenue.  Tulsa. 
Oklahoma  74101-0645. 

2.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  of  the 
subject  matter  of  this  proceeding  and  of 
the  Respondent. 

3.  It  appearing  that  the  Settlement 
Agreement  is  in  the  public  interest  and 
is  othewise  proper  and  appropriate,  it  is 
hereby: 

Ordered,  that  MAPCO  Alaska 
Petroleum  Inc.  shall  pay  to  the  Order  of 
the  United  States  Treasurer,  the  sum  of 
one  hundred  and  seventy-five  thousand 
and  00/100  ($175,000,00),  in  full 
settlement  of  any  and  all  claims 
whatsoever  by  the  Consumer  Product 
Safety  Commission  arising  out  of  the 
allegations  of  the  Commission  staff  set 
forth  in  the  Settlement  Agreement.  The 
aforesaid  civil  penalty  shall  be  due 
within  thirty  (30)  days  after  service  on 
MAPI  of  the  Final  Order,  with  payment 
to  be  delivered  to  David  Schmeltzer. 
Associated  Executive  Director  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission,  5401  Westbard  Avenue, 
Room  240,  Bethesda.  Maryland  20207. 

Provisionally  accepted  on  the  22nd  day  of 
November,  1988. 
By  Order  of  the  Commission. 
Sheldon  D.  Butts. 

Deputy  Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  88-27405  Filed  11-28-88;  8:45  amj 
BILUNG  COOE  e»SS-«1-« 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number:  Air 
Force  Officer  Characteristics  Survey;  No 
Form;  and  No  OMB  Control  Number. 

Type  of  Request:  Expedited 
Submission — approval  date  requested: 
December  1, 1988. 


Average  Burden  Hours/Minutes  Per 
Response:  26  minutes. 

Frequency  of  Response:  One-time. 

Number  of  Respondents:  1,500. 

Annual  Burden  Hours:  650. 

Annual  Responses:  1,500. 

Needs  and  Uses:  The  Air  Force  needs 
the  information  asked  for  in  the  survey 
to  see  if  there  is  any  correlation 
between  precommissioning 
characteristics,  background  and 
retention.  The  results  will  be  used  to 
provide  additional  information  for  use 
b"  commissioning  sources  in 
determining  the  best  candidates  for 
officer  training. 

Affected  Public:  Individuals  or 
households. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

November  22, 1988. 

BILLING  CODE  M10-01-M 


DEPARTMENT  OF  THE  AIR  FORCE 

HEADQUARTERS  AIR  TRAINING  COMMAND  (ATC) 
RANIX>LPH  AIR  FORCE  BASE  TX       78190-5001 


TO 


6  NOV  1988 


Officer  Background  Characteristics 


Current  or  Fornier  Air  Force  Officer 


1.  We  need'Joi 


Please  give  us  26  minutes  of  your  time. 


2.   You  have 

of  Air  Force 

of  Air  Forct 

are  in  your^ 

The  purpose  of 

to  see  if 

results  will  be  used  in  reevaluating  Air 


selected  to  participate  in  an  extensive  investigation 

characteristics.  Your  input  will  be  used  in  a  study 

r  precommissioning  attributes.   No  matter  where  you 

it  ended,  we  request  your  input. 
a  wide  variety  of  characteristics 
length  of  military  service.  The 
Force  commissioning  policies. 


Ce  career  or  where 
our  study  is  to  examine 
they  influence  a  person's 


3.  You  can  help  by  completing  the  attached  survey.  We  need  you  to  return 
the  answer  sheet  and  any  comments  as  soon  as  possible,  preferably  within 
five  working  days.  If  you  have  any  questions  or  comments,  please  contact 
our  study  group:  HQ  ATC/CSY,  (512A652-3100. 


ROBERT  C.  OAKS 

USAF     ^ 

J  V   3  Atch 

Lieutenant  General, 

1.  Officer  Characteristics 

Comma ider 

Survey 

2.  Answer  Sheet 

3.  Return  Envelope 

■\ 

H 
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Survey  Approved 
CMB  No.  0701-xxx' 
Expi  res 


XT 


kikr 


IMP0ETAN1 


-  PLEASE  READ  •  !  " 


heh/m   completing  this  survey  is  extremely  important  to  us  --  you 
'ny^rter  than  anyone  else  the  details  of  your  background  and  influences 
on  your  career.   Most  of  this  information  is  not  contained  on  any 
"data  file'  --  you  are  the  only  source  we  have  for  it.   By  responding 
honestly  to  these  questions,  you  will  help  us  improve  our  understanding 
of  the  types  of  people  who  join  the  Air  Force  and  enhance  recruitment 
and  selection  procedures.  A  comments  section  is  provided  at  the  end  of  the 
survey  since  there  may  be  issues  we  have  overlooked 


To  shorten  the  leng  .h 
which  data  is  alrea(  y 
security  account  nuiib^r 
data  with  your  survey 
strictly  confident 


of    tl 


jis   survey,    we   eliminated    those   questions    for 
tamed.    We   ask    that   you  provide   your   social 
IAN)    on   your   answer   she»t   so   we   can   match    that 
^nses.    However,   your  responses   will   be  kept 

»ill    be   used   only   in  combination  with   the 

responses    of    others.      Your    individual    responses   will    not   be   shared   with   your 
supervisor   or   anyone   else,    nor   will    they   be   used    for   personnel    actions   of 
any    type.      Your   responses   will    be   used    for   study   purposes   only   and   will    not 
go    into   Air    Force    or    any   other   personnel    files.    Of    course .~y3u   are   net 
required   to  answer  any  question  which    is   unclear  or   to  which  you  ob'ect 


PBIfACT  ACT  STiTEMEr;     In  »ccord»nce  wi 
following  inforaation  ii  provided  as  rcqu 
luthority:    4FB  30-23.  iir  Forct  Personne 


paragraph  6.  the 
J^ivacy  Act  of  1974. 
10  D.S.C.  8012. 


Secretary  of  the  Air  Force;  powrs  and  duties;  delegation  by;  Executive 

Order  8397.  22  lovc^er  1943. 

Purpose:    To  obtain  inforiation  froi  current  and  former  Air  Force  Msbers 

regarding  tbe  attributes  of  Air  Force  officers. 

Eoutine  Dse:    To  asalyie  inforiation  about  the  attributes  of  Air  Force 

officers.    The  survey  data  collected  fros  individuals  »ill  be  wrged  by 

grade-groups  and  m  no  case  wll  data  be  analyzed  by  individual  rtSMnsas.L 

Participation:    Participation  in  this  survey,  and  furnishing  of  theloc  al     ^ 

Security  Account  lusher  (SSU) .  is  VOLtTITABY.    lo  adverse  action  wil 

taken  against  any  aei^r  i*o  elects  not  to  participate  in  any  or  all 

this  survey  or  to  supply  tbe  SSAI. 

2 


of  ^1 


OIB  lOTICE;  Public  reporting  burden  for  this  collection  of  inforiation 
is  tstinted  to  average  26  linutes  per  response,  including  tbe  tiie  for 
rtvitting  instructions,  searching  eiisting  data  sources,  gathering  and 
MintaiBiDg  tbe  data  nttdtd,  and  co^tleting  and  reviewing  the  collection 
of  inforiation.  Send  conents  regarding  this  burden  tstiiate  or  any  other 
aspect  of  tbis  collection  of  inforiation.  including  suggestions  for 
reducing  this  burden,  to  Rashington  Headquarters  Services.  Directorate  for 
Inforiation  Operations  and  leports.  1215  Jefferson  Davis  Higbiay.  Suite 
1204.  Arlington,  firginia.  22202-4302;  and  to  the  Office  of 
Management  and  Budqpt,  Paperwork  Redjction  Proiert 
(0701-xxxx),  Washington,  DC  20503. 
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IMSTRDCTIOMS 


LOCATE  THE  BOX  BELOW  IN  THE  TOP  LEFT  CORKS  OF  TOUB  AISKB  SHEET 


MISCELLANEOUS 


fl  a  a  «■  «..(, 


Please  mark  your  SSAM  in  the  numeric  grid  marked  MI SC8LL AlEOUS . 

blocks  m  the  box  may  be  left  blank. 


All  other 


Select  only  one  answer  to  each  question  except  where  instructions  indicate 
otherwise.   Make  any  additional  comA^nts  on  the  comment  sheet  at  the  end  of 
this  survey.   (Please  be  sure  to  d/\a\h  and  return  the  comments  sheet  if 
you  made  any  comments.) 


Mark  your  answers  on  the  answer 


LVided.   Pleaae  use  a  Mo^  2  pencil. 


Be  sure  to  mark  your  answers  carefully  so  that  you  enter  them  opposite  the 
same  answer  sheet  number  as  survey  question  number. 

Be  sure  that  your  answer  marks  are  heavy  and  that  you  blacken  the  oval 
shaped  space.   Erase  all  changes  completely  and  carefully  so  as  not  to  tear 
the  answer  sheet. 


loMmli 
AnnwetSlirrl 


In  Mull 
Anii«rprStif>r| 


GDC3D« 


GDCDCO 


UMI 


Do  not  staple  or  otherwise  damage  the  answer  sheet  as  the  eUrtrnnio 
scanner  will  not  read  the  form,  and  your  input  will  be  rejected,  f     \    [    \ 
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to  the  Mil  of  your  knowltd|t/rtcollcction. 


QutftioBS  I  -3  uk  about  riitrt  yon  lived  abilt  |ro«ii|  op.    rieasi  aner  all  ^uMtiou 


.  Bgg^y  tiMi  did  your  fuily  aovo.  (roi  tht  tiat  you  wrt  8  until  you  wrt  17  yearc  old^ 


il    Itvtr 

B)  Onct 

C)  Tvicfl 


D)  3  •  4  tiwf 

E)  S  or  nrt  tiw« 


2.  Hiat  MS  tht  slzi 
knovlodgi/rtcol lection) 


i)  Lttf  than  SOO 

B)  500  -  S.OOO 

C)  5.001  -  25.000^ 


ity  in  ehicb  you  Mrt  living  riien  you  graduated  froi  high  lehooP 


E)  90.001  -  250.000 

F)  250,001  -  500.000 
6)  Over  500,000 


0)  25,001  •  50.000 


3.    la  itich  of  the  following  geographical  locatloM  Mrt  you  livlDg  lAea  you  graduated  froa  high  ichooP 


i)  ItwEiglaad  (Connecticut,  Maine.  Hutachutettt,  lev  bspthlre.  Ihode  Itland,  Tenmt^ 

B)  Ipptr  Ud-Atlutic  (lev  Jeriey,  le«  Tork) 

C)  Lowr  Hd-ltlaatie  (Dtlamrt.  District  of  Colt 

0)  SouUtait  (ilabaM.  Florida,  (korgit,  Ktntucky/ 

E)  Midaut  (lUinoif,  Indiana,  Michigan,  Minnexj 

F)  lortl  Catral  (Colorado,  Montana,  lortb  Dakq 
6)  (^iral  (Iom.  Kanaas,  Mitiouri,  iebruka), 
H)  Senth  Ceitral  (Arkanaai,  Louiiiana,  le« 

1)  lortkMtt  (Idaho,  Oregon.  Muhington) 
J)  IMt  (Arizona,  California,  levada) 

K)  iluka/Ba«ii 

L)  Other  lon-COIUS  locations  (Puerto  Bico.  Tirgin  Iitandt .  larican  Saaoa.  fttaa.  other  terican  terrltorie*. 
foreign  countriei) 


.  Marylaad,  Pentylvaaia.  Tirgiaia.  leet  firginia) 
Mitsippi,  lorth  Carolina,  South  Careliu.  TciaesMe) 
•itcottfin) 
Dakota,  Btah,  Vyoung) 

.  Texaa) 


FiBLT  yCEOWlD:    Question!  4-13  ask  about  your  faaily  ikile  you  wre  gr^ni  upTNi 

H 

4.  By  riioi  wre  you  priiartly  raised  during  your  childhood  (8  -  17  years  old'* 


i)  Both  parents/guardians,  m  the  saae  household 

B)  Father  (or  lale  guardian)  alone,  due  to  divorce/separation 

C)  Mother  (or  fcaale  guardian)  alone,  due  to  divorce/separation 

D)  Father  (or  sale  guardian)  alone,  due  to  death  of  Bother 

E)  Mother  (or  feaale  guardian)  alone,  due  to  death  of  father 

F)  Father  (or  aale  guardian),  after  reaarriage 
6)  Mother  (or  (caale  guardian) .  after  reaarriage 
H)  Other 


5.  Aile  growing  up.  hov  lany  brothers  and/or  sisters  did  you  have  that  wre  older  than  you) 


\ 


i)  0 

B)  1 

C)  2 


D)  3 

E)  4  or  More 


r 
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groving  up.  how  lany  brothtM  »n<i/or  liittri  did  you  havt  that  mn  loiaHtr  than  you' 


D)  3 

E)  4  or  wrt 


7,  IhUe  growing  up.  how  Mny  brothtra  (either  older  or  younger)  did  you  hate' 


A)  0 

B)  1 

C)  2 


D)  3 

E)  4  or  wre 


irner'i  pn^ry  occupation  in  your  laaily,  during  the  tiM  you  were  8-17  yeart 


8.    Kat  was  the  princiijal 
old?  , 

B)    Ppoftuioial.  Tectaical  ui  Ultiti  (teacher,  registered  nurse,  social  worker,  writer,  artist,  etc.) 

CI    MMagcrial/idaiaistrative  (accountant,  labor  relations  specialist,  school  principal,  of (ice  ■anager.etc.) 

D)  S»lM/Teckiic»l  (health  technologist,  coiputer  progra«ir.  licensed  practical  nurse,  sales  super»isor, 

cuhier.  etc.) 

E)  Clerical  (secretary,  boolikeeper.  telephone  operator,  etc.) 

P)  Crafts  (plmber.  carpenter,  precision  textile  aachine  worker,  etc.) 

6)  Operatite,  eietpt  Trassport  (assert)ler.  sewing  lachine  operator,  hand  work,  etc.) 

H)  Traasport  Iqnipwat  Operator  (bus  driver,  craav  Aserator ,  etc.) 

I)  Labortr,  txcept  Fan  (hand  packager,  production halper.  etc.) 

J)  Service,  lacludia^  Private  Bouaeheld  (food  p;4pi^a^on  and  service  worker,  building  cleaner/other  service 
worker,  private  household  worker,  etc.) 

K)  Far*  Laborer  

L)  Self-Ei^loyed  (including  siall  business,  farier,  etc.) 

9.    At  the  tiM  you  graduated  froi  high  school,  in  what  category  wu  your  famly's  cort»ined  incowe' 


i)    Upper 

B)    1]pper-lliddle 


C)  Lower-Hiddle 

D)  Lower 


10.  it  the  tiM  you  graduated  (roi  high  school,  what  was  the  highest  educate n 
had  attained'  (If  you  had  wore  than  one  feaale  guardian,  refer  to  the  one  irti( 


i)  I/A,  no  Mtber  or  feaale  guardian 

B)  Co^)leted  grade  school  or  less 

C)  Sow  high  school 

D)  Coapleted  high  school/equivalent  (e.g.  GED) 

E)  Attended/co^)leted  technical/trade  school 

F)  Sow  college 

6)  Completed  college 

H)  Sow  graduate  or  professional  school  after  college 

I)  Co^ileted  graduate  or  professional  school  after  college 


r^ 


pu 


e^  your  wther/fewale  guardian 
ily  raised  yon) 


J—L 


n 
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h^tiw  you  graduated  froa  high  school,  rtiat  wu  the  highest  education  level  your  father/wlc  guardian  had 
f  you  had  wre  than  one  wale  guardian,  refer  to  the  one  who  prinrily  raised  you) 


1/kI  no  father  or  nle  guardian 
leted  grade  school  or  less 

C)  Sow  high  school 

D)  Co^)leted  high  school/equivalent  (e.g.  GEO) 

E)  Attended/coifleted  technical/trade  school 

F)  Sow  college 

6)  Co^)leted  college 

B)  Sow  graduate  or  professional  school  after  college 

I)  Coipleted  gradua^«-a^.^)^essional  school  after  college 


12.  Mich  statewnt  best 


A)  Did  not  live  wi^ 

B)  Very  lenient 

C)  Pretty  lenient 

D)  In  betwen 

E)  Pretty  strict 

F)  Very  strict 


your  wother/fewle  guardian  in  terw  of  discipline' 
le  guardian 


13.  nich  statewnt  best  describes  your  father/wale  Huardian  in  terw  of  discipline 


A)  Did  not  live  with  fatber/wle  guardian 

B)  ?ery  lenient 

C)  Pretty  lenient 

D)  In  betwen 

E)  Pretty  strict 

F)  Very  strict 


ULITOT  nroSlUK:    Questions  14  -  23  ask  about  your  awareness/exposure  to  the  ulitary  prior  to  entry. 


14.    At  what  age  did  you  first  becow  interested  in  joining  the  aihtary'    ^ 


A)  11  or  younger 

B)  12  -  14 

C)  15  -  17 


D)  18  -  22 

E)  23  or  older 


15.  During  your  childhood,  how  aany  tiws  did  you  visit  a  ailitary  installation? 

A)  lever 

B)  1  -  2 
0  3-5 

D)  6-10 

E)  11  or  wre 

F)  Was  a  ailitary  dependent  for  all  or  part  of  the  tiw 
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your  cbildbood,  ho*  cloie  to  any  ulitary  iuUlUtion  did  you  ever  live? 


A)  Lijred  on  •  ailiUry  insUlUtlon  for  at  Icait  part  of  Wj  cbildbood 

B)  I  VUhm  10  Biles 
Oy y  -  25  Biles 

2S  -  50  Biles 

E)  51  -  100  Biles 

F)  Over  100  Biles 
6)  Don't  kno« 


17.  Mas  eitber  parent/guardian  ever  a  Bilitary  acBber  (active  duty,  guard  or  reserve)? 

7 — 


A)  lo,  neitber  parent 

6)  Tes,  and  be/sbe 

C)  Tes,  and  he/she 

D)  Tes,  and  be/sbe 


a  Bilitary  Beaber  (Skip  to  question  23) 
■u  discharged  before  retireBent 
OB  the  Bilitary 
rving 


18.  In  «bat  branch  of  the  service  ms  your  father/Botber/guardian^  (Mark  all  that  apply) 


i)  iir  Force 
B)  lavy 


C)  ArBy 

D)  Marines 


E)  Coast  Guard 


10.  In  riiat  service  coBponent  did  your  fatber/Botber/^ps^ian  tn^%t    (Mark  all  that  apply) 
A)  Active  Duty       B)  Guard         Z-Cl  Reserve 


20.  At  the  tiae  you  jraduated  froB  hiijh  school,  hoiiBany  years  had  it  been  since  either  parent/guardian 
separated/retired  froB  the  Bilitary^ 


A)  18  years  or  Bore  -  they  separated/retired  before  I  «a 

B)  13  -  17  years 

C)  0-12  years 

D)  S  -  8  years 

E)  1  -  4  years 

F)  0  years  -  they  vere  in  the  Bilitary  ihen  I  graduated 


born 


T 


21.  Mbat  MS  the  highest  rank  your  parent/guardian  attained  sbile  in  Bilitar;|  s^rvice^  (Give  highest  rank  if  both 
parents  «ere  Bilitary  BeBbers) 


r^ 


A)  E-1  through  E-3 

B)  E-4  through  E-0 

C)  E-7  through  E-0 

D)  W-1  through  1-4 

E)  0-1  through  0-3 

F)  0-4  through  0-5 

G)  0-6  or  above 


n 


n 
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ither  parent/guardian  a  Bilitary  aircrev  Beaber? 

A)  llo}-  not  an  aircrev  aeaber 

B)  JTei  -  pilot 
Z)J  yi*  -  navigator 


Tes  -  other  aircrev  Bsaber 


23.    tticb  of  the  follovlng  individuals  »ere  Bilitary  Bt^rs  during  your  childhood  (age  8  to  17)?    (Huk  all  that 
apply) 


i)  Fatber/Bilt  guardiu 

B)  Motber/feaale  gu^^ 

C)  Brother 

D)  Slater 

E)  Aunt/uncle 

F)  Cousin 

G)  Qrandfather/groliv^r 


H)  Close  childhood/high  school  friend 

I)  Friend  of  the  faaily 

J)  Individuald)  la  ^  Mlghborkood 

K)  lOTC  iutructor  ii  agr  high  school 

L)  Hiibtr  of  mi  rellglouf  church 

M)  lone  of  the  above 


IPTliL  MCISIOI  FICtOB:  Questions  24  -  36  uk  about  your  decision  to  join  the  alllUry. 


For  questions  24  •  33  use  the  rating  scale  beloa  to  indicate  boa  iaportaat  each  ^f  the  foUoaing  factors  au  in 
your  decision  to  enter  the  Air  Force. 

A)  lot  at  all  iifortant 

B)  Slightly  ii^ortant 

C)  Moderately  iaportant 
0)  ?cry  iiportant 
E)  Eitreaely  iaportant 

24.  Opportunity  to  serve  ay  country 

25  Eligibility  for  the  draft 

20.  Opportunity  to  aake  the  aerld  a  better  place 

27.  Steady  aork/Job  security 

28.  Good  pay 

29.  Continuing  a  faBily  tradition  of  Bilitary  service 

30.  Better  job/proaotion  opportunities  than  in  civilian  life 

31.  Opportinlty  for  training  /education 

32.  Good  benefits 

33.  Opportunity  to  fly 


BEST  COPY  AVAILABLE 
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lt wu  tht  rttction  of  your  iBediate  fully  to  your  declBion  to  join  tbt  lilitary/btcoM  u  Air  Forci 


iff  ctr> 


i)    Vtsy  unsiq)portivt 
B)  /DMupporiifc 
C]/j^tr»l 
Ti)    Supporti»t 

E)  Very  lupportiTs 

F)  Do  not  kno« 


35.  Aat  Ml  the  reaction  of  loft  of  your  friendi  to  your  decision  to  join  the  lilitary/becoie  an  Air  Force 
officer* 


A) 
B) 
C) 
D) 

?ery  uniupportiv 
Dniupportive 
leutral 
Supportive   ^ 

1 

R 

E)  Very  tupportive 

F)  Do  not  know 


"^6.  Aich  of  the  following  influences  first  lade  you  think  about  entering  the  Military? 


A)  Faiily  leiber  (in  the  ailitary) 

B)  Fauly  wiber  (not  in  the  lilitary) 

C)  Friend  (in  the  lilitary) 

D)  Friend  (not  in  the  lilitary) 

E)  Teacher/Couuelor 

F)  TT/Hovie 

Q)  Tiiit  to  a  liliUry  base/poit 

H)  Opportunity  to  attend  a  lervlce  acadeqr 

I)  Scholarship  opportunity 


IKTIAL  nPKTITIOB  A»  nFDIEKKS:  Questions  37  -  42  ask  about  your  expectations  regarding  the  Air  Force  and 
experiences  on  active  duty. 


37.  Think  back  to  when  you  were  first  coMissioned.  Ihat  wu  your  intent  »itl 
career? 


ngard  to>iakittg  the  Air  Force  a 

A)  Definitely  «ould  aake  the  Air  Force  a  career  E)  Leaned  toaard  riot  Mking  the  Air  Force  a  career 

B)  Probably  would  Make  the  Air  Force  a  career  F)  Probably  woul^Hiev^ake  the  Air  Force  a  career 

C)  Leaned  tonrd  nking  the  Air  Force  a  career  G)  Definitely  iDuld  not  Mke  the  Air  Force  a  career 

D)  Undecided 


38.    Upon  coHissioning,  iriiat  wu  the  highest  grade  you  realistically  expected  to  achieve  before  you  separated  or 

retired  froi  the  Air  Force* 


A)  (leneral  Officer 

B)  Colonel 

C)  Lieutenant  Colonel 


D)  Major 

E)  Captain 

F)  Lieutenant 


r 
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J. 


Ill  did  your  first  Air  Force  usignwnt  lake  use  of  your  undergraduate  education* 

A)  I  BArewly  well 

BllTatynll 

Cyjfcderately 

lot  very  nil 
E)    lot  at  all 


40. 


Ihat  are  your  current  intentions  tonrd  renining  in  the  Air  Force  for  at  leut  20  years* 


A) 
B) 
C) 
D) 
E) 
F) 
0) 
H) 
I) 
J) 


I/A,  have  already  separated  before  retireaent 

I/A,  already  cSijFle8[^or  wort  years  or  retired 

Definitely  will  re 

Probably  will  r>i 

Lean  tonrd  rei  tilling 

Undecided    J     . 

Lean  toatrd  norrmlDiil 

Probably  vlll  not  riMin 

Definitely  will  not  renin  (have  not  yet  esUblished  a  date  of  separation) 

I  have  ao  established  date  of  separation 


41.  In  tern  of  influencing  your  career  decision,  riiat  is  the  nst  positive  upect  of  the  Air  Force? 

A)  Opportunity  for  training  and  education 

B)  tf  Air  Force  job  (challenge,  satisfaction 

C)  Pay  and  allonnces 

D)  Aviation  Career  Incentive  Pay  (ACIP) 

E)  Prowtion  systei  and  opportunity 

F)  Quality  of  leadership  and  si^ervision  aHSe  unTl  level 
6)  Quality  of  leadership  and  supervision  above  the  unit  level 
B)  Institutional  benefits  (hospiUl,  BX,  etc) 
I)  Travel  aad  new  experiences 
J)  Bave  'say'  in  future  uiignnnti 
X)  Security  of  Air  Force  life 
L)  Opportunity  to  nke  chaogei  in  job/  organiutioni 
M)  letirennt  benefit! 
I)  Opportunity  to  lerve  ly  country 
0)  The  people 
P)  More  attractive  than  civilian  Jobs 


'V— 

f  ^ 

-< 

J 

^ 

n 
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FM 


of  influMCinl  your  career  decision,  «fa»t  ii  the  wit  neptive  upect  ol  the  iir  Force? 


Fakly  leparation 

Ufk  of  opportunity  for  training  and  education 

Air  Force  job  (not  challenging,  liilted  latlffaction.  etc) 
ay  and  allonncei 

E)  Aviation  Career  Incentive  Pay  (ACIP) 

F)  ProMtion  systea  and  opportunity 

G)  Quality  of  leadership  and  supervision  ai  the  unit  level 

B)  Quality  of  leadership  and  supervision  above  the  unit  level 

I)  Institutional  benefits  (hospiUl,  BX,  etc) 

J)  Frequent  PCS  wves 

K)  Little  'say'  ii>v«w»iif.4MignBents 

L)  forking  conditiinsjdo^g  hours,  environwnt,  etc) 

M)  Lack  of  opportu  itTto/uke  changes  in  job/organizations 

I)  Possible  erosioi  of  re'^ittient  benefits 

0)  The  people        \    \ 

P)  Less  attractivftilUlL  civ^IlAn  jobs 

Q)  Inco^Mtibility  mth  spouse's  career 


FBTIOIB  nmiMMt:  Questions  43  -  47  ask  about  your  eiploywnt  prior  to  entering  active  duty  in  the  ■ilitary. 

43.  Aat  MS  the  longest  period  of  tiw  you  ever  held  the  saae  full-  or  part-tiie  paying  job  of  any  kind  prior  to 
entering  active  duty  in  the  ■ilitary 

A)  lever  bad  a  job  prior  to  entering  the  ulityy 

B)  Less  than  2  wnths 

C)  2  -  0  Bonths 

D)  7-11  wnths 

E)  1  -  2  years 

F)  More  than  2  years 

44.  Hoi  lany  years  during  grades  9-12  did  you  aork  an  average  of  10  or  aore  paid  hours  per  wek7  (eieludlng 
suaer  eq)loyaent) 


A)  0 

B)  1 

C)  2 


D)  3       "^ 

E)  4  or  Bore 


45.  Hoi  aany  years  during  college  (prior  to  entering  active  duty  in  the  utttaiTl  did  you  work  aa  average  of 
10  or  Mre  gaid  hours  per  nek?  (excluding  lUHMr  enploynnt) 


A)  0 

B)  I 

C)  2 


D)  3 

E)  4  or  tore 


rvn 


1 
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^46/  £v^y  yatrs  during  gradtt  8  -  »  did  you  wrk  aa  avera|t  of  5  or  wre  volunttr  hours  per  ie«k7 


J. 


E)  4  or  aore 


47.  Ho«  Mny  years  during  college  (prior  to  eaterinj  active  duty  in  the  ailltary)  did  you  lork  an  avera|e  of 
S  or  Bore  volunteer  hours  per  ittkt 

A)  0 

B)  1 

C)  2 

D)  3 

E)  4  or  aore 


Bg  aaPOL  ICTITITHS:    Questions  48  -  55  uk  about  yov  high  school  and  uy  citraeurricQlar  activity  iivolveaeat 

I 
48.    Aat  aas  the  size  of  your  high  school  graduating  class^ 

A)  Less  than  SO 

B)  SO  -  100 

C)  101  -  500 

D)  501  •  1000 

E)  Over  1000 

F)  I/A  -  (lEO 

I 
4S.  Aat  MS  your  relative  class  standing  upon  graduatioa  troa  high  schooP 


A) 
B) 
C) 
D) 
E) 
F) 
G) 
H) 


Valedictorian 
Salutatorian 
Dpper  SX 
Dpper  lOZ 
Upper  25Z 
Dpper  501 
Lowr  50Z 
I/A  -  GD 


^ 


J. 


H 


^ 


so.  Froa  ritat  kind  of  high  school  did  you  receive  your  diploaa? 


A)  Public 

B)  Religious 

C)  Military 

D)  On-base/ailitary  dependents'  school 

E)  Other 

F)  N/A  -  GED 


r 


T^ 
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>l/lftrH<  hiHh  ichool.  did  you  participate  in  any  ol  th«  (ollwing  organizatioM  or  actifititi?  (Ikrk  all  that 
ipily)  U*"!'*  blank  if  none  apply)  (Continued  in  next  question) 


J. 


ii'/Girll'  SUtc/lation 
Itional  Honor  Society/Beta  Club 
^icadeaic/Prep  Bowl  Teaa 
Chorus/Choir 
Band/OrciiMtra 
F)  Drill  Teaa 
6)  Debate  Teaa/Squad 
H)  Draaa 
I)  Cheer leading 


J)  Junior  lOTC 

K)  Ca^)  Counielor 

L)  U/FFA 

i)  Big  Brother/Big  Sifter 

I)  Key  Club,  InUract.  or  Siillar  Service  Orgs 

0)  Boys/Girls  Club/TIC&/TKA 

P)  Junior  ichieveacnt 

Q)  Beligioua  Group  (e.g.  Touth  FelloMhip) 


52.  During  hiHh  ichool, 
apply)  (Leave  blanli  if  nine 


A) 
B) 
C) 
D) 
E) 
F) 


ticipate  in  any  of  the  following  organiiationi  or  activitiei'  (Mark  all  that 


Foreign  Exchangt  C^ub/ 

Civil  Air  Patr^ 

Boy  Scoutf/Girl  Scouti/Ca^>tire/etc. 

Honori/Accelerated/Advanced  Placeaent  Couraes 

Science/Math  Club 

Foreign  Language  Club 


G)  Literary/Fine  Arts  Club 

H)  Science  Fair 

1)  Touth  Sporti  League 

J)  Journal  in 

K)  Varsity  SporU  Manager 

L)  Student  Oovernaent 


53.  During  hiHh  school,  were  you  an  officer,  director,  or  student  leader  of  any  of  the  following  organiutioni  or 
activities'  (Ifcrk  all  that  apply)  (Leave  blank  if  none/VpPly' 


A)  Boys '/Girls'  State/lation 

B)  lational  Bonor  Society/BcU  Club 

C)  Chorus/Choir 

D)  Band/Orchestra 

E)  Drill  Teaa 

F)  Debate  Teaa/Squad 

G)  Draaa  Club 
H)  Junior  BOTC 
I)  4H/FFA 

J)  Key  Club.  Interact,  or  Siailar  Service  Org 

K)  Boys/Girls  Club/TMCAyTKA 


54.  During  hiHh  school,  did  you  win  school-wide,  area 
following  organizations  or  activities?  (Mark  all  that 
question) 

A)  Chorus/Choir 

B)  Band/Orchestra 

C)  Daughters  of  the  Aaerican  Revolution 

D)  Drill  Teaa 

E)  Debate  Teaa/Squad 

F)  Draaa 

G)  Junior  BOTC 


)  Junior  Achieveaent 

leligious  Group 
HK^  Foreign  Exchange  Club 

in 


P) 
Q) 
S) 
S) 
T) 
U) 


rivil  Air  Patrol 

Boy  Scouts/Girl  Scouts/Caipfirc,  etc. 

Science/Math  Club 

Foreign  Language  Club 

Literary/Fine  Arts  Club 

Student  Governaent 

Journal isa 


^ 


.  regional,  state,  or 
apply)  (Leave  blank  if 
J 


]on»| 


datfon^  awards /honors  in  any  of  the 
apply)  (Continued  in  next 


mne 


H) 
I) 
J) 
K) 
L) 
M) 


4H/FFA 

Junior  Achieveaent 

Civil  Air  Patrol 

Boy  Scouts/Girl  Scouts /Cai|) fire,  etc. 

Science  Fair 

lational  Merit  Seai-Finalist/Finalist/Scholar 


r 


J. 


1 
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^5.r  dS^u  high  school,  did  you  ni  school-wide.  area.  regiOBal,  state,  or  national  awards/honors  in  any  of  the 
ol  lowim  OTganiutions  or  activities'  (Mark  all  that  apply)  (Leave  blank  if  none  apply) 


J. 


A)  I  Maiheaaticfl 
B)/S^ience 
"CrSocial  Studies 

D)  English 

E)  Foreign  Language 


F)  General  Acadeaics 

6)  Aaerican  Legion/Citi^enship  Award 

H)  Journal isa 

I)  Creative  Iriting 

J)  Art 


ATMTIC  FAJTICIMTlOi:  Questions  56  -  62  ask  about  your  participation  in  both  high  school  and  college  ithletle 
teaas.  Pleuc  use  the  following  list  of  sports  to  answer  these  questions.  (Leave  blank  if  none  apply) 
"VT 


A)  Bueball/Softbaljl 

B)  Buketball 

C)  Bowling 

D)  Boiing 

E)  Crew 

F)  Diving/Swiaung 

G)  Football 
H)  Golf 

I)  Gynastlcs 

J)  Ice/Field  Hockey 

K)  Lacrosse 


56.  Please  aark  all^  the  varsity  sports  in  which  you 

57.  Please  aark  all  the  varsity  sports  in  which 


L)  Bugby 

MJ  Skiini 

I)  Soccer 

0)  Squuh/Handball/Bacquetball 
P)  Tennis 

Q)  Track/Cross  Country 

1)  Volleyball 
S)  MaUr  Pola 
T)  frtstling 
U)  Other 


ted  for  at  leut  one  season  in  high  school. 


n  high  school. 


58.  Please  aark  aU  the  varsity  sports  in  which  you  were  a  teaa  captain  in  high  school. 

59.  Please  aark  aH  the  intercollegiate  sports  in  iftich  you  participated  for  at  least  one  Masoi  in  colltje 
(before  you  were  coaussioned) . 

60.  Pleue  aark  aU  the  intraaural/club/coHunity  league  sports  in  ibich  you  participated  for  at  least  oat  seasoa 
in  college  (before  you  were  coiBissioned) . 


^ 


61.    Please  aark  aU  the  intercollegiate  sports  m  triiich  you  lettered  in  colli |e 


62.    Pleue  aark  aU^  the  intercollegiate  tports  la  which  you  were  a  teaa  captyn 
coHlssioned) . 


r^ 


(before  you  were  coMlssioned) . 


^ 


in  college  (before  you  were 


r 


n 
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riflTIC:    QueitxoM  63  -  70  uk  about  your  coll«g«  exptritnc*  ud  actifity  participation. 


63]    A^thyr  you  accepted  thei  or  not,  ihat  colleje  «cholar«hip  offers  did  you  receive  u  a  liigb  ichool  «enior? 
J(l4rk^j/that  apply) 


k)  lo  scbolarihip  offers 

B)  Service  Icade^r  appolntient 

C)  lOTC 

D)  Acadeiie 

E)  itbletic 

F)  Civic/buaine<«jtc£uiU2llon  spouoribip 
6)  Otber 


QueitioDi  64  -  66  ask  ab<  ut 


k) 
B) 
C) 
D) 
E) 
F) 
Q) 
H) 
I) 
J) 
K) 
L) 
M) 
I) 
0) 
P) 
Q) 
1) 
S) 
T) 
D) 


64.  Did 
blank  if 


youA  cAUege  activities.  Please  use  tbe  following  list  to  answer  tbese  questions. 

Social  Fraternity/Sorority 

Intrawral/Club  Sports 

Student  Oovernaent 

Professional  Organisation/Society 

lational  Bonor/lecognition  Society  (Professionally-Oriented)  (Alpba  Epsilon  Delta,  Psi  Cbi,  etc.) 

lational  Honor  Organization  (Acadeilcally-Oriented)  (Pbi  B«U  Kappa,  etc.) 

Acadeuc  Becognition  (Graduation  ntb  bonors,  cm  laude,  etc.) 

leligious  Organiutions 

Student  Organization  Control  Board 

Service  Organiution 

Debate  Teaa/ Squad 

Sports  League  Coacb/Sports  manager 

Scouting/Scouting  Leader 

Drill  Teaa 

Band/Orcbestra.  Cborus 

Dran/irt 

Journal isi  (Ca^)us  Paper.  Annual,  etc.) 

Ca^>us  Badio  Station 

Civil  Air  Patrol 

Big  Brotber/Big  Sister 

Political  Group  or  Ca^Mign  "^  C    ^^ 

you  participate  in  any  of  these  organizations  or  activities  in  colle^?  (Ilrk  all  that  apply)  (Leave 
none  apply) 


J. 


65.  fcre  you  an  officer,  director,  or  student  leader  of  any  of  these  organizations  or  activities  in  college? 
(Mark  all  that  apply)  (Leave  blank  i(  none  apply) 


66.  Did  you  «ln  school -vide,  area,  regional,  state,  or  national  amrds/honors  in  any  of  the  following 
organizations/activities  in  college?  (Mark  all  that  apply)  (Leave  blank  if  none  apply) 


n 


n 


J  L 


12 


your  intended  college  lajor  riien  you  started  college? 

not  know/undecided 
iness  Adiittistration  or  Manageaent 

ial  Sciences  (e.g..  Psychology,  Geography.  Political  Science,  History) 
luMnitics  (e.g.,  English,  Foreign  Languages,  Philosophy) 

E)  Engineering 

F)  Physical  Science  (e.g.,  Cheustry,  Biology,  Physics) 

G)  HatheMtics 

H)    Coiputer  Science 
I)    Pre-IMlcal/Pre-Law 

J)    Other 

"^ — 7- 


your  undergraduate  acadeuc  njor? 


68.    flow  Mny  tiMS  did  fou 

A)  lever 

B)  Once       -^ 

C)  Twice 

D)  Three  or  lora  tiMS 


60.  On  a  4-point  grading  scale,  iriiat  wu  your  overall  college  grade  point  average? 


A) 

3.76  -  4.0 

B) 

3.51  -  3.75 

C) 

3.26  -  3.50 

D) 

3.01  -  3.25 

E) 

2.76  -  3.00 

F) 

2.51  -  2.75 

0) 

2.26  -  2.50 

H) 

2.00  •  2.25 

I) 

Below  2.00 

70.    Mut  wu  the  hi 

the  highest  cadet/OT  position  you  held  in  your  eoHUSsioning  prograw? 


A)  EleMnt/Squad  leader 

B)  Flight  coHander 

C)  Squadron  staff 

D)  Squadron  coaander/ branch  chief 


|er 


E)  Group/wing  stafl/diwiiiM  chief 

F)  Group/wing  defut]  cona^e 

G)  Group/wing  coiHtideri 

-=3 


-'..^ 


r 


n 
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Qutltioni  71  -  87  ask  alwut  certain  evMU  and  acti»iti«l  that  ny  hivi  occwr«d  in  your  lift. 


Foi  queJtloLj  71  -  84,  pleaae  use  the  followln*  scale  to  Indicate  rten  these  eventi  lir«t  occurred. 

lever  did  thii 

B)  kit   14  or  younger 

C)  kit  15-17 

D)  kit  18-22 

E)  kit  23  or  older 

F)  Don't  recall  age 


71.  Held  a  paying  job  o^ts[de  ^he^oM 

72.  lent  out  on  a  date 

73.  Ban  avay  froi  hoirfop  lore  tWB  one  day 

74.  SMked  cigarettes 

75.  Tuned  up  a  car 

76.  Beceived  a  private  pilot's  license 

77.  Received  a  traffic  ticket  (Mving  violation) 

78.  Convicted  of  a  non-driving  offense  (shoplifting 
70.  Got  drunk 

80.  Bought  your  can  car 

81.  Spent  a  Mek  or  wre  amy  froi  your  fauly 

82.  Bode  in  a  smII  airplane 

83.  Skipped  a  class  in  school  ^ 

84.  ient  to  the  principal 's/vice  principal's  office  for  disciplinary  reasons 


Isi,  etc.) 


^ 


H 


85.  Vhich  of  the  foUoving  best  describes  your  religious  leibership  and  attmdakce  during  Bost  of  your  childhood 
18  -  17  years) ^  (Mark  only  one) 

k)  lot  a  religious  group  Miber.  no  regular  attendance 

B)  lot  a  religious  group  WBber,  attended  anyny 

C)  Beligious  group  seaber.  no  regular  attendance 

D)  Religious  group  wiber.  attended  regularly 


n"n 


J 
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86 


i^^ou  larried  before  you  entered  your  coHuiiioning  progru^ 

,  but  I  aarried  part  My  through  the  prograi 
C/^es,  I  MM  nrrled  prior  to  entering  t^  coHissioning  prograa 


Tes,  I  MS  nrried  at  one  tlM  but  divorced  prior  to  entering  the  prograa 


87.  Hilcb  of  the  foUovlBg  types  of  ■otorized  equipwnt  bad  you  operated  prior  to  coaissioning^  (Mark  all  that 
apply) 


A)  iuto  -  iutoM^ULirisinission 

B)  Auto  -  ianual  ti 

C)  Motorboat 

D)  Airplane 
I)  lotorcycle 


F)  Dune  buggy 

G)  Farting  equipaent 
H)  Snoaoblle 

I)  PoMr  sa« 

J)  Qrlnder/Latbe 


K)  Chain  saw 

L)  Heavy  Equipaent  (construction) 

M)  Forkllft 


FLTIM  IltDCT  AID  IWilOCI:  Questions  88  -  03  uk  about  your  intereits  and  experiences  coitcerBii|  flying  a 
pilot  training.  Please  answr  all  questions  if  you  wre  ever  interested  in  flying/becoaiBg  an  Air  Force  pilot. 


At  riiat  age  did  you  first  becoae  interested  is  being  a  pilot? 

A)  I/A  -  I  MS  never  interested  in  being  a  pilot  /^Skip  to  coaent  sheet) 

B)  11  or  younger 

C)  12  -  14 

D)  15-17 

E)  18  -  22 

F)  23  or  older 


89.  Did  you  receive  a  pilot  rating  before  you  received  your  coMission? 

A)  lo 

B)  Tes,  I  received  a  private  pilot's  license  only 

C)  Tes,  I  received  another  rating  in  addition  to  a  private  pilot's  license  (coaercial,  instruMnt,  etc.) 


00.  How  aany  flying  hours  did  you  have  before  you  received  your  conission? 


A)  lone 

B)  1-10 

C)  11  -  40 

D)  41  -  100 

E)  101  -  200 

F)  201  or  aore 


J. 


n 


n 
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01  tht  lollo«ng  best  deacribei  your  particip*tion  u  Dnd.rlraduate  Pilot  Tralnini  (UPT  or  OPT-H)' 


A)  I  Dit  not  apply 

B)  1  Art)lie<l,  but  not  physically  qualified 
.iplied  and  physically  qualified,  but  not  selected 

Selected  but  declined  to  attend 

E)  Entered  UPT/OPT-H  but  eliminated  voluntarily 

F)  Entered  DPT/OPT-H,  but  elmnated  involuntarily 
0)  Con>leted  OPT/UPT-H 


92.  Ihen  you  e_ntered  pilot  training,  -lat  type  of  aircraft  did  you  «nt  to  fly  after  graduation  fro.  nPT/OPT-H» 


A)  Did  not  go  to  flPT/pT" 

B)  Ondecided—not  po 

C)  DBdecided--D0  p 

D)  Tanker 

E)  Transport 


le  of  options 


F)  Fighter 

G)  Boiber 
B)  Trainer 

1)  Helicopter 


93.  Iben  you  traduated  fro.  pilot  training.  *at  type  of  aircraft  did  you  «nt  to  fly'  (legardless  of  actual 

assignMnt) 


A)  I/A  -  Did  not  graduate  fro.  OPT/OPT-H 

B)  Dndecided--not  knowledgeable  of  options 

C)  Ondecided— no  preference 

D)  Tanker 

E)  Transport 


F)  Fighter 

G)  Bo.ber 
H)  Trainer 
1)  Belicopter 


■J 


J. 
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EEL  FKEE  TO  ADD  AIT  ADDITIOIAL  COMIEITS  TOO  MAT  HAVE  01  THIS  SDHVST: 

ave  comments,  please  detach  this  sheet  and  return  it  with  your  answer 


IMPOST AIT:   PLEASE  READ 


^ 


H 


Check  to  make  sure  you  correctly  encoded  your  SSAM  iih'Wi*- numeric  grid  marked 
MISCELLAMEODS  and  completely  blackened  each  circle  lor  the  responses  you  chose 
(Items  1  -93).   Place  the  answer  sheet  and  this  sheet  (il  you  added  comments) 
in  the  return  envelope  provided  and  mail  to  HO  ATC/CSY.  Randolph  AFB,  TX 
78150-5001.   If  you  have  any  questions  or  comments,  please  call  HO  ATC/CSY  at 
AV  487-3100  or  commercial  (512)  652-3100. 
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n 


n 


J. 


THANK  TOO  FOB  TAKING  THE  TIME 
TO  PARTICIPATE  IN  THIS  SURVET 
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AIR  FORCE  SAMPLE  SURVEY  ANSWER  SHEET 


CKAOE 


a. 
a 

XT 

J 

» 


MSCELLANCOUS 


Q      0 


9     fl     0,  A 

1.  X  'v'  <'f 
t    1    i 


0 

Ji   '1 
J     2 

"S  .  '3.  '.3 

■4    « 

i  f 

6      6 

1      7 

a    8 

9      9 


^  lAtfPEFGHIJKlM 

^  2**C^ErCHIJKlM 

^  3AIC0EFGHIJKI.M 

^^B  4*ICDfFCHIJKLM 

■■■  jAICOEfGHIJK 

^m  Gabcdcfghi     jk 

^  7**C0E      FGH.I       JK 

^m  gAacoE     FGH     I     J 

^  9    *    '«'     C      P    '(      '      C      M      •.      ^      K      I.      M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

summary:  Under  the  provisons  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  of  a  currently  approved 
information  collection  requirement 
concerning  Affidavit  of  Individual 
Surety. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  Loeb,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3847. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

The  FAR  currently  permits  an  offeror 
to  furnish  individual  sureties  in  support 
of  a  contract  requirement  for  a  bid 
guarantee,  performance,  or  payment 
bond.  Bonds  are  required  to  protect  the 
Government  and  suppliers  under 
Government  contracts.  The  current 
regulations  do  not  adequately  protect 
either  party.  A  contract  clause  is 
established  requiring  offerors  to  obtain 
from  each  p>erson  acting  as  an  individual 
surety  on  a  bid.  performance  on 
payment  bond,  a  pledge  of  assets  and  a 
SF  28.  If  this  information  were  not 
collected,  the  Government  would  be 
unprotected.  This  is  currently  the  case 
since  presently  no  assets  are  pledged  to 
the  Government.  As  a  result,  the 
following  problems  repeatedly  have 
developed: 

(a)  The  value  of  assets  claimed  on  the 
SF  28  are  virtually  unsubstantiated. 

(b)  No  controls  exist  to  ensure  that  the 
same  assets  are  not  repeatedly  pledged 
unbeknown  to  the  respective  contracting 
officer. 

(c)  The  value  of  assets  may  be  vastly 
overstated,  while  the  value  of  liabilities 
may  not  be  fully  disclosed. 


(c)  The  assets  may  be  disposed  of 
without  Government  knowledge. 

b.  Annual  reporting  burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  8;  total 
annual  responses,  4.000;  hours  per 
response,  .30;  and  total  response  burden 
hours,  2,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0001,  Affidavit  of  Individual 
Surety. 

Dated:  November  16, 1988. 
Margaret  A.  Willis. 

FAR  Secretariat. 

[FR  Doc.  88-27460  Filed  11-28-88;  8:45  am] 
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Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  of  a  currently  approved 
information  collection  concerning  Bid, 
performance,  and  payment  bonds. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Edward  Loeb,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3847. 

SUPPLEMENTARY  INFORMATION: 
a.  Purpose 

The  Miller  Act  (40  U.S.C.  270a  through 
270e)  requires  performance  and  payment 
bonds  for  any  construction  contract 
exceeding  $25,000;  unless  it  is 
impracticable  to  require  bonds  for  work 
performed  in  a  foreign  country,  or  it  is 
otherwise  authorized  by  law.  Bonds  may 
be  required  for  other  contracts  when  it 
is  deemed  appropriate.  When  it  is 
appropriate  and  performance  and 


payment  bonds  are  required,  the 
Government  may  require  a  bid 
guarantee. 

b.  Annual  reporting  burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
19,075;  responses  per  respondent,  4.87; 
total  annual  responses.  92,895;  hours  per 
response.  .42;  and  total  response  burden 
hours,  39,016. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0045.  Bid,  Performance,  and 
Payment  Bonds. 

Dated:  November  16. 1988. 
Margaret  A.  Willi*. 
FAR  Secretariat 

[FR  Doc.  88-27461  Filed  11-28-88;  8  45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  information  Collection 
Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  29, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
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opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.,  new 
revision,  extension,  existing  or 
reinstatement;  (2)  title;  (3)  frequency  of 
collection;  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  [7]  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  23. 1988. 
George  P.  Sotos, 

Acting  Director  for  Office  of  Information 
Resources  Management. 

OfHce  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  Financial  Status  and 
Performance  Report  for  the  Adult 
Education  for  the  Homeless  Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

ZResponses:  52. 

Burden  Hours:  468. 

Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  State  educational  agencies 
that  have  participated  in  the  Adult 
Education  for  the  Homeless  Program  are 
to  submit  these  reports  to  the 
Department.  The  Department  uses  the 
information  to  monitor  expenditure  of 
funds  and  to  provide  reports  to 
Congress. 

Offlce  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Survey  on  the  Use  of  Research 
and  Development  Resources — Fast 
Response  Survey  System. 

Affected  Public:  State  or  local 
governments. 

Frequency:  One  time  only. 

Reporting  Burden: 

Responses:  1,000. 


Burden  Hours:  500. 

Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  survey  will  obtain 
information  from  school  districts 
concerning  their  use  of  research  and 
development  resources  funded  by  the 
Department.  The  survey  will  provide 
information  that  will  assist  the 
Department's  decisionmaking  about  the 
structure  and  types  of  services  to  be 
offered  through  the  regional  educational 
laboratory  program  in  the  future. 

Type  of  Review:  Revision. 

Title:  Teacher  Followup  Survey  (of  the 
Schools  and  Staffing). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  6192. 

Burden  Hours:  2550. 

Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  Teacher  Followup 
Survey  is  the  fifth  portion  of  the  Schools 
and  Staffing  Survey,  to  be  conducted 
one  year  after  the  base  year  data 
collection.  The  Department  uses  the 
information  to  followup  on  the  teachers 
who  left  their  teaching  professions  and  a 
subsample  of  those  who  remained  in 
their  teaching  professions. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Institutional  Quality  Control 
Pilot  Project — Annual  Evaluation. 

Frequency:  One-time. 

Affected  Public:  Non-profit 
institutions;  Small  businesses  or 
organizations. 

Reporting  Burden: 

Responses:  42. 

Burden  Hours:  126. 

Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Aid  administrators  that 
have  participated  in  the  Institutional 
Quality  Control  Pilot  Project  are  to 
submit  the  report  to  the  Department. 
The  department  uses  the  information  to 
assess  the  accomplishments  of  goals 
and  objectives  for  this  pilot  project. 

Office  of  Special  Education  and 
Rehabilitation  Services 

Type  of  Review:  Extension. 

Title:  Annual  Report  on  State  Agency 
Independent  Living  Rehabilitation 
Services. 

Frequency:  Annually. 

Affected  Public:  State  or  local       ° 
governments. 

Reporting  Burden: 


Responses:  79. 

Burden  Hours:  632. 

Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract-  This  information  will  be 
used  to  analyze  and  evaluate  the 
Independent  Living  Rehabilitation  (ILR) 
services  provided  by  State  ILR  agencies 
funded  under  Title  VII,  Part  A  of  the 
Rehabilitation  Act.  as  amended. 

Type  of  Review:  Reinstatement. 

Title:  Annual  Vocational 
Rehabilitation  Program/Cost  Report. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Annually. 

Reporting  Burden: 

Responses:  84. 

Burden  Hours:  420. 

Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  State  Vocational 
Rehabilitation  agencies  submit  this 
report  to  the  Department.  The 
Department  uses  the  information  to 
analyze  expenditures,  to  evaluate 
program  accomplishments,  and  to 
examine  data  for  indicators  of  problem 
areas. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Certification:  Indian  Student 
Enrollment. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
Households;  State  or  Local 
Governments. 

Reporting  Burden: 

Responses:  25,000. 

Burden  Hours:  6,250. 

Recordkeeping: 

Recordkeepers:  1,115. 

Burden  Hours:  558. 

Abstract:  A  completed  student 
certification  form  for  each  Indian 
Student  must  be  on  file  in  the  office  of 
the  applicant  in  order  to  qualify  for  a 
formula  grant  under  the  Indian 
Education  Act,  as  amended.  The 
Department  uses  the  information  to 
make  grant  awards. 
(PR  Doc.  88-27511  Filed  11-28-68:  8:45  am] 
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National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
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forthcoming  meeting  of  a  subgroup  of 
the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

date:  December  16, 1988. 

ADDRESS:  U.S.  Department  of  Education, 
Office  of  Educational  Research  and 
Improvement,  Room  600B,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eunice  E.  Henderson,  Designated 
Federal  Official,  Office  of  Assistant 
Secretary  for  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  Room  602C,  Washington.  DC 
20208,  Telephone:  (202)  357-6050. 

SUPPlfMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i]  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  2III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
21988  (Pub.  L.  100-297);  20  USC  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  center  for 
Education  statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

A  subgroup  of  the  National 
Assessment  Governing  Board  will  meet 
in  Washington.  DC  on  December  16, 
1988  from  9:00  a.m.  to  4:00  p.m.  The 
proposed  agenda  includes  consideration 
of  the  Board's  organizational  and 
staffing  requirements. 

Records  are  kept  of  all  Board 
proceedings,  and  until  a  permanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue.  NW.,  Room  600, 


Washington,  DC  from  8:30  a.m.  to  5:00 
p.m. 

Dated:  November  23, 1988. 
Patricia  Mines. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
|FR  Doc.  88-27426  Filed  11-28-88;  8:45  am] 
8ILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  TA89-1-53-001] 

K  N  Energy,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

November  23, 1988. 

Take  notice  that  K  N  Energy,  Inc.  ("K 
N")  on  November  17. 1988.  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff  to  adjust  the  rates  charged  to  its 
jurisdictional  customers  for  purchased 
gas  costs.  Compared  with  rates  stated  in 
K  N's  annual  PGA  filing  (TA89-1-53- 
000)  made  September  30. 1988,  the 
proposed  changes  would  increase  the 
commodity  rate  under  each  of  K  N 
Energy's  jurisdictional  rate  schedules, 
exclusive  for  IOR-1  and  IOR-2,  by  6.07( 
per  Mcf  which  represents  an  increase  in 
the  Current  Adjustment.  Rates  under 
Rate  Schedules  IOR-1  and  IOR-2  are 
proposed  to  increase  by  6.67(  per  Mcf 
and  6.70t  per  Mcf,  respectively.  K  N 
states  that  the  filing  reflects  revision  to 
its  previously  filed  annual  PGA  to 
reflect  correction  of  two  errors  made  in 
that  filing.  The  proposed  effecUve  date 
for  the  rate  changes  is  December  1, 1988. 

Copies  of  the  filing  were  served  upon 
K  N's  jurisdictional  customers,  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  December  14. 
1988.  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspecUon. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  88-27430  Filed  11-28-68:  8:45  am] 

BILUNO  CODE  (717-01-11 


[Docket  No.  RP89-23-000] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Filing 

November  22, 1988. 

Take  Notice  that  on  November  15. 
1988,  Northern  Natural  Gas  Company 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company's 
(Northern)  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1. 

Second  Revised  Sheet  No.  52c 
Second  Revised  Sheet  No.  52c.2a 
Third  Revised  Sheet  No.  52c.3 
First  Revised  Sheet  No.  52c.4 
Third  Revised  Sheet  No.  52c.5 
Second  Revised  Sheet  No.  52c.6 
First  Revised  Sheet  No.  52c.8 
Second  Revised  Sheet  No.  52c.9 
First  Revised  Sheet  No.  S2f 
Second  Revised  Sheet  No.  52f.3 
Third  Revised  Sheet  No.  52f.4 
Second  Revised  Sheet  No.  52f.S 
Second  Revised  Sheet  No.  52f.7 
First  Revised  Sheet  No.  52f.l0 
Second  Revised  Sheet  No.  S2f.l2 
First  Revised  Sheet  No.  52f.l5 

Northern  proposes  tariff  revisions  to 
its  Transportation  Rate  Schedules  FT-1 
and  IT-1  in  response  to  the 
Commission's  mandate  under  Order  No. 
497  that  pipelines  strictly  enforce  tariff 
provisions  that  contain  no  discretionary 
language.  Operational  situations  occur 
from  time  to  time  which  may  have  an 
undeterminable  effect  on  the  pipeline 
and  may  prevent  the  pipeline  from 
strictly  enforcing  its  tariff  provisions. 
Because  such  situations  are 
innumerable,  tariff  provisions  to  address 
them  cannot  be  prepared  in  advance. 
Northern  states  that  a  pipeline  must 
have  sufficiently  flexible  tariff 
provisions  to  allow  it  to  react 
reasonably  to  problematic  situations  in 
a  not  unduly  discriminatory  manner. 
The  revisions  proposed  by  Northern 
provide  such  flexibility.  Any  person 
desiring  to  be  heard  or  to  protest  said 
filing  should  file  a  motion  to  intervene  or 
a  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC, 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
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Procedure  (18  CFR  385.211.  383.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  29. 1988.  Protests 
will  be  considered  by  tlie  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Law  D.  CaalieB. 
Secretary. 

[FR  Doc.  88-27428  Filed  11-28-88;  8:45  am) 
BlUINa  CODE  6717-01-H 


[Docket  Mos.  TA89-1-35-000  and  TAM-1- 
35-001] 

West  Texas  Gas,  Inc.;  Filing 

November  23. 19B8. 

Take  notice  that  on  November  14. 
1988,  West  Texas  Gas.  Inc.  (WTG)  filed 
Twelfth  Revised  Sheet  No.  3a  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
proposed  to  be  effective  October  1, 1988. 
On  November  17. 1988.  WTG  filed  a 
Substitute  Twelfth  Revised  Sheet  No.  3a 
to  correct  an  error  in  the  November  14 
filing.  Substitute  Twelfth  Sheet  No.  3a 
and  the  accompanyirtg  explanatory  tariff 
sheets  were  filed  by  WTG  in  accordance 
with  the  transmittal  rules  under  the 
Commission's  reoently  revised 
purchased  gas  adjustments  regulations. 

Copies  of  the  filing  were  served  upon 
WTG's  customers  and  interested  state 
commissions. 

Any  persons  desihng  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wasiungton. 
DC  20426.  in  accorance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214  (1987)).  All  such  motions  or 
proteste  should  be  filed  on  or  before 
December  14, 1988.  Protests  will  be 
considered  by  Ae  Commission  in 
determining  tfie  appropriate  action  to  be 
taken,  but  will  rrot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-27429  Filed  11-28-88:  8:45  am) 

BIUJMG  COOE  (Tir-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  18, 198a 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW..  Suite  14a  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202)  632- 
76513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contract  Eyvette  Flynn,  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0050. 

Title:  Application  for  Ship  Radio 
Inspection  or  Survey. 

Form  Number:  FCC  Form  801. 

Action:  Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Repondents:  Business  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  Annually. 

Estimated  AnnuaJ  Burden:  3,800 
Responses:  319  Hours. 

Needs  and  Uses:  The  FCC  Form  801  is 
submitted  by  licensees  to  request  an 
inspection  of  their  shipboard  radio 
service  aiul  to  provide  the  inspecting 
office  with  the  necessary  data  to 
perform  the  inspection.  This  assists  FCC 
field  personnel  to  determine  if  radio 
stations  on-board  siiips  meet  the 
required  specifications  to  guarantee 
pubhc  safety,  so  that  a  safey  certificate 
may  be  issued. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  88-27408  Filed  11-28-88;  8:45  am) 

BILLING  COOE  S712-01-II 


Cieaed  Ciicuit  T«at,  EaMrgancy 
Broadcast  Systam;  Week  of 
12,  i«et 

November  21. 1988. 

A  test  of  the  Emergency  Broadcast 
System  (EBS)  has  been  scheduled  during 
the  week  of  December  12. 1988.  Only 
ABC.  AP  Radio.  CBS,  MBS,  NBC,  NPR, 
United  Stations  and  UPI  Audio  Radio 
Network  affiliates  will  receive  the  Test 


Program  for  the  Closed  Circuit  Test.  The 
ABC,  CBS.  NBC,  and  PBS  television 
netwoiica  and  the  national  cable 
program  supplier  networics  are  not 
participating  in  the  test. 

Network  and  press  wire  service 
affiliates  will  be  notifed  of  the  test 
procedures  via  their  network 
approximately  25  minutes  prior  to  the 
test. 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test. 

This  is  a  closed  circuit  test  and  will 
not  be  broadcast  over  the  air. 

Federal  Commuaicatioas  Conunission. 
Donna  R.  Sasicy, 

Secretary. 

[FR  Doc  88-27407  Filed  11-28-68:  8:45  am) 

BILUNG  COOE  STt^^t-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Prhracy  Act  of  1974;  Amendment  to 
Existing  System  of  Records 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC '). 
action:  Notice  of  adoption  of  revision  to 
system  of  records:  "Employee  Financial 
Disclosure  Statements." 

summary:  The  FDIC  is  adopting  in  final 
form  a  revision  to  its  system  of  records 
entitled  "Employee  Financial  Disclosure 
Statements".  The  revision  will  serve  to 
conform  the  system  to  the  changes  being 
nvade  to  Part  336  of  the  FDIC's 
regulations  regarding  Employee 
Responsibility  and  Conduct  and  to 
clarify  and  update  the  system. 
EFFECTIVE  DATE:  November  29, 1988. 
FOR  FURTHER  MPORMAtlOM  CONTAiCr 
Katherine  A.  Corigliano.  Ethics  Program 
Manager,  at  (202)  898-7272.  or  Donald  L 
Rosholt.  Deputy  Ethics  Counselor,  at 
(202)  898-7271. 

SUPWXMCTARV  IMFORMATKMC  On  July 
12. 1988,  the  FDIC  published  in  the 
Federal  Re^aiar  ■  Noti(%  of  proposed 
changes  to  its  system  of  records  entitled 
"Employee  Financial  Disclosure 
StatemenU"  (53  FR  26309).  The  public 
was  provided  an  opportunity  to 
comment  during  a  6&-day  period.  No 
comments  were  received,  however. 

In  summary,  the  changes  will 
accomplish  the  foIlowiBg:  (1)  The 
addition  of  the  Employee  Certification 
and  Acknowledgement  of  FDIC 
Standards  of  Conduct  Regulation  to  the 
system;  {2)  the  addition  of  the  Statement 
of  Credit  Card  Obligation  in  Insured 
State  Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 


Retention — Notice  of  Disqualification; 
(3)  the  deletion  of  Financial  Disclosure 
Reports  submitted  pursuant  to  title  II  of 
the  Ethics  in  Government  Act  of  1978 
from  the  FDK.,  system  because  they  are 
already  included  in  Office  of  Personnel 
Management  government-wide  system 
OPM/Govt-4;  (4)  a  change  in  system 
location  from  one  location  in 
Washington.  DC,  to  designated 
divisional,  regional,  and  consolidated 
offices  of  the  FDIC;  and  (5)  general 
clarification  and  update  of  the  system. 

The  revision  is  being  finalized 
concurrently  with  the  adoption  of 
amendments  to  Part  336  of  the  FDIC's 
regulations  (12  CFR  Part  336)  entitled 
"Employee  Responsibilities  and 
Conduct"  in  order  to  conform  the  system 
to  the  regulation. 

In  view  of  the  fact  that  no  comments 
were  received,  the  Board  of  Driectors 
hereby  revises  the  Employee  Financial 
Disclosure  Statements  system  to  read  as 
follows: 

FDIC  30-64-0006 

SYSTEM  NAME: 

Employee  Financial  Disclosure 
Statement  System. 

SYSTEM  location: 

Confidential  Statements  of 
Employment  and  Financial  Interests, 
Reports  of  Interest  in  Bank  Securities 
and  Interest  in  FDIC  Decision, 
Confidential  Reports  of  Employment 
Upon  Resignation,  Employee 
Certification  and  Acknowledgement  of 
FDIC  Standards  of  Conduct  Regulation, 
Statement  of  Credit  Card  Obligation  in 
Insured  State  Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification, 
and  related  records  are  located  in 
designated  divisional,  regional,  or 
consolidated  offices  to  which 
individuals  covered  by  the  system  are 
assigned.  Duplicate  copies  of  the  above 
records  are  maintained  in  the  Office  of 
the  Executive  Secretary,  FDIC.  550-17th 
Street,  NW..  Washington,  DC  20429,  for 
the  purpose  of  certification  of  review 
and  resolution  of  conflicts  of  interest 
disclosed  therein.  Confidential  Reports 
of  Indebtedness  and  related  records  are 
located  in  the  Office  of  the  Executive 
Secretary.  A  list  of  the  FDIC's  divisional 
and  regional  offices  is  available  from 
the  Office  of  Corporate 
Communications,  FDIC,  550-17th  Street, 
NW.,  Washington,  DC  20429,  (202)  898- 
6996.  A  list  of  the  FDIC's  consolidated 
offices  is  available  from  the  Operations 
Branch,  Division  of  Liquidation,  FDIC, 
550-17th  Street,  NW.,  Washington,  DC 
20429. 


CATEOORIKS  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  and  Former  FDIC  officers, 
employees,  and  special  government 
employees  required  to  file  any  of  the 
following  forms:  (1)  Confidential 
Statement  of  Employment  and  Financial 
Interests;  (2)  Confidential  Report  of 
Indebtedness:  (3)  Report  of  Interest  in 
Bank  Securities  and  Interest  in  FDIC 
Decision;  (4)  Confidential  Report  of 
Employment  Upon  Resignation;  (5) 
Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation;  (6)  Statement  of 
Credit  Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification. 

cateoories  OF  records  in  the  system: 

Information  in  this  system  includes 
data  directly  furnished  by  the  individual 
on  the  following  six  forms  or  related 
records  that  may  be  generated  in  the 
course  of  the  FDIC's  administration  of 
Executive  Orders  11222  and  12565  and/ 
or  12  CFR  Part  336: 

(1)  Confidential  Statement  of 
Employment  and  Financial  Interests — 
Contains  statements  of  personal  and 
family  holdings,  interests  in  business 
enterprises  and  real  property,  creditors, 
and  outside  employment. 

(2)  Confidential  Report  of 
Indebtedness — Contains  information  on 
extensions  of  credit  (loans  and  credit 
cards)  by  FDlC-insured  banks  and 
affiliates  of  FDIC-insured  banks  and 
non-insured  banks;  may  also  contain 
memoranda  and  correspondence 
relating  to  requests  for  approval  of 
certain  loans  extended  by  insured  banks 
or  affiliates  thereof. 

(3)  Report  of  Interest  in  Bank 
Securities  and  Interest  in  FDIC 
Decision — Contains  information  on 
whether  or  not  an  employee  owns  or 
controls,  directly  or  indirectly,  any 
securities  of  insured  banks  or  affiliates 
thereof,  and  if  so,  lists  specific 
securities,  the  nature  and  extent  of  such 
interests  and  the  manner  of  acquisition, 
contains  information  on  other  outside 
interests  which  may  have  an  impact  on 
an  employee'  s  official  duties,  and  may 
contain  memordanda  and 
correspondence  relating  to  requests  for 
approval  or  retention  of  bank  securities 
by  employees. 

(4)  Confidential  Report  of  Employment 
Upon  Resignation — Contains 
information  as  to  the  employee's 
prospective  employer,  the  nature  of  the 
business  or  organizational  activities  of 
the  prospective  employer,  the  position 
the  employee  will  occupy,  dates  of 
negotiation  for  such  employment,  and 


the  employee's  official  involvement  in 
any,  with  the  prospective  employer. 

(5)  Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation — Contains 
employee's  certification  and 
acknowledgement  that  he  or  she  has 
received  a  copy  of  the  standards  of 
conduct,  has  viewed  the  FDIC 
Orientation  Ethics  Video,  and  has  a 
positive  responsibility  to  comply  with 
the  standards  of  conduct. 

(6)  Statement  of  Credit  Card 
Obligations  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification — 
Contains  a  Division  of  Bank  Supervision 
employee's  disclosure  of  credit  extended 
through  the  use  of  a  credit  card  by  a 
bank  headquartered  outside  of  the 
employee's  region  of  assignment  and 
acknowledgement  of  disqualification 
from  participating  in  any  matter 
affecting  the  creditor. 

authorrfy  for  maintenance  of  the 
system: 

Section  402  of  E.0. 11222,  3  CFR  306 
(1964-1965),  as  amended  bv  E.0. 12565,  3 
CFR  229  (1987):  section  9  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1819). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  may  be 
disclosed,  where  the  Director  of  the  U.S. 
Office  of  Government  Ethics  or  the 
Chairman  of  the  FDIC's  Board  of 
Directors  determines  that  good  cause 
has  been  shown  for  such  use: 

(1)  To  the  appropriate  federal,  state, 
or  local  agency  or  authority  responsible 
for  investigating  or  prosecuting  a 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order  when  the  information  indicates 
a  violation  or  potential  violation  of  law 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto. 

(2)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual. 

(3)  To  any  source  where  necessary  to 
obtain  information  relevant  to  a  confiict- 
of-interest  investigation  or 
determination. 

(4)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation  or 
settlement  negotiations,  or  in  connection 
with  the  criminal  proceedings. 


48040 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday,  November  29.  1988  /  Notices 


48041 


POUCtBS  AMD  PHACTICCS  FOn  STOMNQ, 
RETRIEVMM,  OCCC»tl—l .  MrMMMMI,  AMD 
OISPOSINO  OF  RECOIIO*  IN  THE  SYSTEM: 


Maintained  in  file  orders. 

retrievabiuty: 

Indexed  by  name.  and.  in  the  OfKce  of 
the  Executive  Secretary,  on  an 
automated  system  also  indexed  by 
name. 

SAFEGUARDS: 

Maintained  in  lodcable  metal  file 
cabinets  in  lockable  o^ices  and.  in  the 
Office  of  the  Executive  Secretary,  on  a 
password-protected  automated  index 

system. 

RETENTION  AMD  DISFOSAU 

Retained  for  six  years  and  then 
destroyed  by  shredding  except  that 
documents  needed  in  an  ongoing 
investigation  will  be  retained  until  no 
longer  needed  in  the  investigation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Ethics  Counselor,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW..  Washington,  DC  20429. 

NOTIFICATION  FROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street,  NW., 
Washington,  DC  20429.  The  request 
must  contain  the  name  aiKl  office  of  the 
individual  covered  by  the  system. 

RECORD  ACCESS  FROCSOURES: 

Same  as  "Notification"  above. 

CONTESTINQ  RECORD  FROCEDURES: 

Same  as  "Notification"  above. 

RECORD  SOURCE  CATEOORICS: 

The  information  is  obtained  from  the 
individual  on  whom  the  record  is 
maintained  or  a  person  designated  by 
him  or  her  and  from  the  FDIC's  Ethics 
Counselor  and  support  personnel. 
Information  may  also  be  obtained  from 
the  other  parbes  to  whom  the  FDIC  has 
supplied  information  in  connection  with 
evaluating  the  records  maintained  in  the 
Employee  Financial  Disclosure 
Statements  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
FROVISKWS  OF  THE  ACT: 

None. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washingtoa.  DC,  this  16tb  day  of 
November,  1988. 

Federal  Deposit  Insuratice  Corporation. 
Hoyle  L.  RobiniwQ. 
ExecuUve  Secretary. 

[FR  Doc.  BS-27422  Filed  11-28-88:  8:45  ami 
BILLING  CODE  t714-01-« 


FEDERAL  HOME  LOAN  BANK  BOARD 
[Notice  No.  •] 

Federal  Savings  and  Loan  Advisory 
Council  I 


November  22, 198a 

agency:  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW.,  Washington, 
DC  20552. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 

proposed  agenda  of  a  forthcoming 

meeting  of  the  Federal  Savings  and  Loan 

Advisory  Council.  Notice  of  the  meeting 

is  required  under  the  Federal  Advisory 

Committee  Act. 

DATE(S):  December  7, 1988.  8:30  a.m.- 

4:00  p.m.;  December  8, 1988,  9:00  a.m.- 

11:30  a.m. 

ADDRESS:  Hotel  Washington.  15th  and 

Pennsylvania  Avenue  NW.,  Washington, 

DC  20004. 

FOR  FURTHER  MFORMATION  CONTACT! 

John  M.  Buckley.  Jr.  (202)  377-6577. 

Debra  J.  Aheam  (202)  377-6924. 

SUPPtfMENTARV  INFONMATION: 

Proposed  Agenda 

1.  Thrift  Industry  concerns. 

2.  Major  Legal  Issues. 

3.  Emerging  Issues  for  the  Thrift  Industry. 

4.  Investment  Banking  and  Thrift 
Institutions. 

John  M.  Bockley,  fr., 

Secretary. 

[FR  Doc.  88-27489  Filed  11-28-88;  8:45  am] 

BILUNG  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreements)  Filed;  American 
Transport  Lines,  Inc^  et  al 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

biterested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 


Agreement  No.:  212-<n0382-014 

Title:  Argentina/U^.  Gulf  Ports 
Agreement. 

Parties: 

A  Bottacchi  S.A.  De  Navegacion 
CJ.LL 

CIA.  De  Navegacao  Lloyd  Brasileiro 

Companhia  Maritime  Nacional 

Empresa  Lineas  Maritimas  Argentinas 
SA. 

Reefer  Express  Lines  PTY.,  Ltd. 

Transportacion  Maritime  Mexicana 
S.A. 

American  Transport  lines.  Inc. 

Synopsis:  The  proposed  modification 
would  authorize  space  chartering  among 
member  lines,  extend  provisions 
governing  the  accoimting  for  U.S.  Gulf 
cargoes  under  alternate  coast  service  to 
May  31, 1969,  and  modify  certain  other 
pool  accounting  provisions. 

Agreement  Noj  212-010386-013 

Title:  Argentina/U.S.  Atlantic  Coast 
Agreement. 

Parties: 

A  Bottacchi  S.A.  De  Navegacion 
C.F.I.I. 

CIA.  De  Navegacao  Lloyd  Brasileiro 

Empresa  Lineas  Maritimas  Argentinas 
S.A. 

American  Transport  Lines,  Inc. 

Reefer  Express  Lines  PTY.,  Ltd 

Van  Nievelt.  Goudriaan  and  Co. 

A/S  Ivarans  Rederi 

Synopsis:  The  proposed  modification 
would  authorize  space  chartering  among 
member  lines,  extend  provisions 
governing  the  accounting  for  U.S.  Gulf 
cargoes  under  alternate  coast  service  to 
May  31. 1989.  provide  for  principals' 
meetings  on  90  days  notice,  and  modify 
certain  other  pool  accounting  provisions. 

Agreement  No.:  212-010388-010 

Title:  U.S.  Atlantic  Coast/Argentina 
Agreement. 
Parties: 
A  Bottacchi  S.A.  De  Navegacion 

CJr.U. 
Empresa  Lineas  Maritimas  Argentinas 

S.A. 
American  Transport  lines.  Inc. 

Synopsis:  The  proposed  modification 
would  authorize  space  chartering  among 
member  lines,  extend  provisions 
governing  the  accounting  for  U.S.  Gulf 
cargoes  under  altemate  coast  service  to 
May  31. 1989,  and  modify  certain  other 
pool  accounting  provisions. 

Agreement  Noj  212-010389-610 

Title:  U.S.  Gulf  Ports/Argentina 
Agreement. 
Parties: 
A  Bottacchi  S.A.  De  Navegacion 


C.F.I.I. 

Empresa  Lineas  Maritimas  Argentinas 
S.A. 

American  Transport  Lines,  Inc. 

Synopsis:  The  proposed  modification 
would  authorize  space  chartering  among 
member  lines,  extend  provisions 
governing  the  accounting  for  U.S.  Gulf 
cargoes  under  altemate  coast  service  to 
May  31, 1989,  provide  for  principals' 
meetings  on  90  days  notice,  and  modify 
certain  other  pool  accounting  provisions. 

Agreement  No.:  203-011220 

Title:  Bermuda  Discussion  Agreement. 

Parties: 

Bermuda  Container  Line  Ltd. 

Lloyd  (Bermuda)  Line  Ltd. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  meet, 
exchange  information,  discuss,  and 
agree  upon  rates,  charges,  service 
contracts,  and  conditions  of  service  in 
the  trade  between  United  States  ports, 
and  interior  and  coastal  points  in  North 
American  via  such  ports;  and  ports  and 
points  in  Bermuda.  Adherence  to  any 
agreements  reached  by  the  parties 
would  be  voluntary. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking. 
Secretary. 

Dated:  November  23, 1988. 
[FR  Doc.  88-27404  Filed  11-28-88;  8:45  am] 

BILLINa  CODE  673(H)1-M 

Agreement(s)  Filed;  American 
Transport  Unes,  Inc.,  et  al 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 


20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-000735-025 

Title:  Steamship  Operators  Intermodal 
Committee  Agreement. 
Parties: 
Yang  Ming  Line  Marine  Transport 

Corp., 
Zim  Israel  Navigation  Co.  Ltd., 
American  President  Lines,  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd., 
Showa  Line,  Ltd., 
Yamashita-Shinnihon  Steamship  Co.. 

Ltd. 
Synopsis:  The  proposed  modification 
would  delete  Yamashita-Shinnihon 
Steamship  Co..  Ltd.  as  a  party  to  the 
Agreement. 

Agreement  No.:  212-009848-021 

Title:  U.S.  Gulf  Ports/Brazil 
Agreement. 

Parties: 

Companhia  De  Navegacao  Lloyd 
Brasileiro. 

Companhia  Maritima  Nacional 

American  Transport  Lines.  Inc. 

Synopsis:  The  proposed  modification 
would  extend  the  provisions  governing 
the  accounting  for  cargoes  under 
altemate  coast  service  to  December  31, 
1989. 

Agreement  No.:  217-011221 

Title:  Wilhelmsen/ACL/GCL  Space 
Charter  Agreement. 

Parties: 

Atlantic  Container  Line  BV  ("ACL"). 

Gulf  Container  Une  (GCL),  BV 
("GCL"), 

Wilhelmsen  Lines  A/S 
("Wilhelmsen"). 

Synopsis:  The  proposed  Agreement 
would  authorize  ACL  and  GCL  to 


charter  space  of  Wilhelmsen  vessels 
and  coordinate  sailings  in  the  trade 
between  and  via  North  American 
Atlantic  ports  and  European  ports.  The 
parties  have  requested  a  shortened 
review  period. 

By  Order  ot  the  Federal  Maritime 

Commission. 

Joseph  C.  Polking, 

Secretary- 
Dated:  November  23, 1988. 

[FR  Doc.  88-27424  Filed  11-28-88:  8:45  am] 

BILUNG  CODE  <73(M)1-M 


Agreements  Filed;  Ryan  Walsh,  Inc., et 
al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  $  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200180 

Title:  Jackson  County  Port  Authority 
Terminal  Agreement. 
Parties: 

Jackson  County  Port  Authority, 
Board  of  Supervisors  of  Jackson 

County,  Mississippi,  and 
Ryan  Walsh,  Inc. 

Synopsis:  The  agreement  provides  for 
the  lease  of  marine  terminal  facilities 
and  property  at  the  Port  of  Pascagoula 


BEST  COPY  AVAILABLE 


48042 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Notices 


to  be  used  for  the  receiving,  handling, 
processing,  storage,  warehousing  and 
delivery  of  waterbome  general  cargo. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  23. 1988. 
Joseph  C.  Polking. 
Secretary. 
[FR  Doc.  88-27495  Filed  11-28-88:  8:45  am] 

BIUJNQ  CODE  (TaO-Ot-M 

FEDERAL  RESERVE  SYSTEM 

FISCORP,  Inc.;  Fonnation  of, 
Acquisition  by,  or  Merger  of  Banic 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  16. 1988. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  FISCORP,  Inc.,  dba  First 
Institutional  Service  Corporation,  Salt 
Lake  City,  Utah;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pioneer 
Bank.  Salt  Lake  City,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-27403  Filed  11-28-88;  8:45  am] 

BILLING  CODE  6310-01-M 


Change  in  BanIc  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Bank  Holding  Companies;  Thomas  D. 
Ross,  et  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  12. 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Thomas  D.  Ross.  Ron  Bowden. 
Randy  Larming.  Randy  Lamprecht  and 
Mark  Buckley;  to  each  acquire  14.29 
percent  of  the  voting  shares  of  Robuck. 
Inc..  South  Sioux  City.  Nebraska,  and 
thereby  indirectly  acquire  the  State 
Savings  Bank,  Onawa,  Iowa. 

2.  E.  V.  Silveri,  to  acquire  0.4  percent 
of  the  voting  shares  of  First  Midwest 
Corporation  of  Delaware,  Elmwood 
Park,  Illinois,  and  thereby  indirectly 
acquire  Illinois  State  Bank  of  Chicago, 
Chicago,  Illinois;  Midwest  Bank  and 
Trust  Company.  Elmwood  Park.  Illinois; 
and  State  Bank  of  Union.  Union.  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Donald  A.  Gloan,  Richardson, 
Texas;  to  acquire  28.12  percent  of  the 
voting  shares  of  Rawlins  Bancshares, 
Inc.,  Atwood,  Kansas,  and  thereby 
indirectly  acquire  Farmers  Bank  and 
Trust,  Atwood,  Kansas. 

2.  Melvin  Winger,  Johnson,  Kansas, 
and  John  Lewis,  Syracuse,  Kansas;  to 
each  acquire  an  additional  7.39  percent 
of  the  voting  shares  of  Syracuse 
Financial  Company,  Syracuse,  Kansas, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Syracuse.  Syracuse. 
Kansas. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  November  21, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board 
[FR  Doc.  88-27402  Filed  11-28-88:  8:45  am) 

MLUNO  CODE  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Fitness  and  Sports 

agency:  Office  of  the  Assistant 
Secretary  for  Health.  HHS.. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act. 

date:  December  7, 1988,  2:00  p.m.  to  5:00 
p.m. 

ADDRESS:  For  location  of  meeting  call 
(202)  272-3421. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ash  Hayes,  Ed.D.,  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports,  450  Fifth  Street.  NW..  Suite 
7103,  Washington.  DC  20001,  Telephone: 
(202)  272-3421. 

SUPPLEMENTARY  INFORMATION:  The 

President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  #12345,  and  subsequent  orders. 
The  Functions  of  the  Council  are:  (1)  To 
advise  the  President  and  Secretary 
concerning  progress  made  in  carrying 
out  the  provisions  of  the  Executive 
Order  and  recommending  to  the 
President  and  Secretary,  as  necessary, 
actions  to  accelerate  progress;  (2)  advise 
the  Secretary  on  matters  pertaining  to 
the  ways  and  means  of  enhancing 
opportunities  for  participation  in 
physical  fitness  and  sports  activities  (3) 
advise  the  Secretary  on  State,  local,  and 
private  actions  to  extend  and  improve 
physical  activity  programs  and  services. 

The  Council  will  hold  this  meeting  to 
apprise  the  Council  members  of  the 
national  program  of  physical  fitness  and 
sports,  to  report  on  on-going  Council 
programs,  and  to  plan  for  future 
directions. 

Date:  November  23, 1988. 
Ash  Hayes, 

Executive  Director,  President 's  Council  on 
Physical  Fitness  and  Sports. 
[FR  Doc.  88-27488  Filed  11-28-68;  8:45  am] 
BILUNO  CODE  4160-17-M 


National  Institutes  of  Health 

Meeting  of  the  Acquired 
Immunodeficiency  Syndrome  Program 
Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  Program  Advisory  Committee  on 
December  5-6, 1988.  at  the  National 
Institutes  of  Health,  Bethesda,  MD.  The 
meeting  will  take  place  from  8:30  a.m.  to 
5:00  p.m.  on  December  5,  and  from  9:00 
a.m.  to  12:15  p.m.  on  December  6,  in 
Building  31,  C  Wing,  Conference  Room 
10.  The  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  meeting  is  to 
discuss  the  development  and  evaluation 
of  therapeutics  for  AIDS. 

Anthony  S.  Fauci.  Associate  Director 
for  AIDS  Research.  National  Institutes 
of  Health.  Shannon  Building,  Room  201, 
Bethesda,  MD  20892,  (301)  496-0357.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request. 

Date:  November  22, 1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  88-27481  Filed  11-28-88;  8:45  am] 

BILUNQ  CODE  4140-«1-« 


Meeting  of  the  Program  Advisory 
Committee  on  the  Human  Genome 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Program  Advisory  Committee  on  the 
Human  Genome  on  January  3  and  4, 
1989.  at  the  National  Institutes  of 
Health.  Bethesda.  Maryland.  The 
meeting  will  take  place  from  8:30  a.m.  to 
5:30  p.m.  on  January  3  and  4,  in  Building 
31,  Conference  Room  6,  C  Wing.  The 
meeting  will  be  open  to  the  public. 

This  will  be  the  initial  meeting  of  the 
Program  Advisory  Committee  on  the 
Human  Genome.  The  purpose  of  the 
meeting  is  to  discuss  the  planning, 
organization,  and  progress  of  the  human 
genome  project  at  the  National  Institutes 
of  Health. 

Dr.  Elke  Jordan.  Director  of  the  Office 
of  Human  Genome  Research.  National 
Institutes  of  Health.  Shannon  Building. 
Room  332.  Bethesda,  Maryland  20892, 
(301)  496-0844,  will  furnish  the  meeting 
agenda,  rosters  of  Committee  members 
and  consultants,  and  substantive 
program  information  upon  request. 


Date:  November  22, 1988. 
Betty  J.  Beveridge, 

■  Committee  Management  Officer,  NIH. 
(FR  Doc.  88-27482  Filed  11-28-88;  8:45  am] 

BILUNQ  CODE  4140-01-M 


Office  of  Human  Development 
Services 

Federal  Allotments  to  States  for  Social 
Services  Expenditures  Pursuant  to  ttw 
Title  XX,  Social  Services  Block  Grant 
Act;  Promulgation  for  Fiscal  Year  1990 

agency:  Office  of  Human  Development 
Service,  HHS. 

ACTION:  Notification  of  allocation  of 
Title  XX— Social  Services  Block  Grant 
Allotment  for  fiscal  year  1990. 

SUMMARY:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
year  1990,  pursuant  to  Title  XX  of  the 
Social  Security  Act,  as  amended  (Act). 
The  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  for  the  fiscal  year.  If 
Congress  enacts  and  the  President 
approves  an  amount  different  from  the 
authorization,  the  allotments  will  be 
adjusted  proportionately. 
FOR  FURTHER  INFORMATION  CONTACT: 
HDS  Regional  Administrators. 
SUPPLEMENTARY  INFORMATION:  Section 
2003  of  the  Act  authorizes  $2.7  billion  for 
Fiscal  Year  1990  and  provides  that  it  be 
allocated  as  follows: 

(1)  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receives  an  amount  which 
bears  the  same  ratio  to  $2.7  billion  as  its 
allocation  for  Fiscal  Year  1981  bore  to 
$2.9  billion. 

(2)  American  Samoa  receives  an 
amount  which  bears  the  same  ratio  to 
the  amount  allotted  to  the  Northern 
Mariana  Islands  as  the  population  of 
American  Samoa  bears  to  the 
population  of  the  Northern  Mariana 
Islands  determined  on  the  basis  of  the 
most  recent  data  available  at  the  time 
such  allotment  is  determined. 

(3)  The  remainder  of  the  $2.7  billion  is 
allotted  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 
upon  the  most  recent  data  available 
from  the  Department  of  Commerce. 

For  Fiscal  Year  1990,  the  allotments 
are  based  upon  the  Bureau  of  Census 
population  statistics  contained  in  its 
publications  "Current  Population 
Reports"  (Series  P-25,  No.  1017  issued 
October  1988)  and  "Estimates  of  the 
Population  of  Puerto  Rico  and  the 
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Outlying  Areas:  1980  to  1987"  (Series  P- 
25,  No.  1030  issued  August  1988),  which 
is  the  most  recent  satisfactory  data 
available  from  the  Department  of 
Commerce  at  this  time  as  to  the 
population  of  each  State  and  each 
Territory. 

EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1, 1989. 

Fiscal  Year  1990  Federal  Allotments  to 
States  for  Social  Services — Title  XX 
Block  Grants 


Wisconsin . 
Wyoming... 


52.455.126 
5.522.168 


Date:  November  22, 1988. 
G.  Barry  Nielsen, 

Director.  Office  of  Policy,  Planning,  and 
Legislation. 

Approve:  November  23, 1988. 
Sydney  Olson, 

Assistant  Secretary  for  Human  Development 
Services. 
(FR  Doc.  88-27496  Filed  11-28-88:  8:45  amj 

BILLING  COOE  413(M)1-«i 


Total S2.700.00O.00O 

Alabama 45.041.206 

Aiasita _ 6.057.982 

American  Samoa 176.117 

Arizona 38,731.719 

Arkansas 26.243.966 

California 306.988.787 

Colorado 36,632.202 

Connecticut 35,374.679 

Delaware 7.096.806 

District  of  Columbia 6,746.886 

Florida 133.942.640 

Georgia 69.808.949 

Guam 465.517 

Hawaii 12.039.419 

Idaho 11.033.401 

Illinois 126,670,874 

Indiana 60.481.406 

Iowa 30.650.765 

Kansas _ - 27.085.960 

Kentucky 40.874.976 

Louisiana 49.283.980 

Maine 13.045.438 

Maryland 50.289.999 

Massachusetts 63.958.731 

Michigan 100.940.853 

Minnesota 46.703.324 

Mississippi 29.097,997 

Missouri 56.1 18.347 

Montana 8.868.273 

Nebraska 17.419.432 

Nevada 11.164.620 

New  Hampshire 11.897.264 

New  Jersey 84.811.749 

New  Mexico 17.025.773 

New  York 194.150.671 

North  Carolina 71.208,627 

North  Dakota 7.315.505 

North  Mariana  Island 93.103 

Ohio 117.868.211 

Oklahoma 35.954.233 

Oregon 29.885,316 

Pennsylvania „ 129.688.930 

Puerto  Rico 13.965.517 

Rhode  Island 10.814.701 

South  Carolina 37.878.790 

South  Dakota 7.731.035 

Tennessee 53.483.015 

Texas 187.994.274 

Utah 18.830,045 

Vermont 6.036.112 

Virgin  Islands 465.517 

Virginia 65.358.409 

Washington 49.907.275 

West  Virginia 20.623.383 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-340-08-4333-02] 

Information  Collection  Proposal 
Submitted  to  the  Office  of 
Management  and  Budget  for  Review 
Under  ttie  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau  of  Land  Management's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 
officer  and  to  the  Officer  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington. 
DC  20503.  telephone  (202)  395-7340. 

Title:  Recreation  Visitor  Survey.  43 
CFR  1601.5-3. 

OMB  Approval  Number:  1004-0147, 

Abstract:  Respondents  supply 
information  on  their  use  of  recreation 
opportunities  on  public  lands.  This 
information  is  used  during  subsequent 
land  use  planning  process  to  help  the 
Bureau  make  decisions  concerning 
future  management  of  the  surveyed 
area. 

Bureau  Form  Number:  8310-8. 

Frequency:  Collected  on  a  one-time 
basis  to  solve  specific  planning  and 
management  problems. 

Description  of  Respondents: 
Recreation  visitors  to  public  lands. 

Estimated  Completion  Time:  12 
Minutes. 

Annual  Responses:  1800. 

Annual  Burden  Hours:  360. 

Bureau  Clearance  Officer:  Rick 
lovaine  (202)  653-8853. 


Date:  September  9,  1988. 
Dean  Stepanek, 

Assistant  Director.  Land  and  Renewable 
Resources. 
[FR  Doc.  88-2713  Filed  11-28-88;  8:45  am] 

BILLING  COOE  4310-S4-M 


Availability  of  the  Arkansas  River 
Recreation  Management  Plan  and 
Environmental  Analysis/Plan 
Amendment;  Royal  Gorge  Resource 
Area,  Canon  City  District,  CO 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  The  Arkansas  River  Recreation 
Management  Plan  and  Environmental 
Analysis/Plan  Amendment  to  the  Royal 
Gorge  Management  Framework  Plan  for 
the  Royal  Gorge  Resource  Area,  Canon 
City  District,  Colorado. 

summary:  In  accordance  with  43  CFR 
Part  1600.  the  Bureau  of  Land 
Management  (BLM)  Canon  City  District, 
Colorado  has  completed  an  amendment 
to  the  Royal  Gorge  Resource  Area 
Management  Framework  Plan.  This 
amendment  addresses  river  related 
recreation  management  along  the 
Arkansas  River  between  Leadville  and 
Pueblo.  Colorado.  The  Preferred 
Alternative  is  derived  from  the  Proposed 
Action  and  alternatives  that  went 
through  a  45-day  public  comment  period 
which  ended  September  30. 1988.  This 
amendment  reflects  through 
consideration  of  public  comments.  A  30- 
day  protest  period  is  provided. 
DATE:  The  protest  period  ends  January  3. 
1989. 

ADDRESS:  Protests  should  be  sent  to  the 
Director  (760).  Bureau  of  Land 
Management.  Room  909.  Premier 
Building.  1725  I  Street.  NW.  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
L.  Mac  Berta.  Area  Manager.  Bureau  of 
Land  Management.  Royal  Gorge 
Resource  Area.  P.O.  Box  311.  Canon 
City.  Colorado  81212.  (719)  275-0631. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  plan  may  be  reviewed  or  obtained 
in  person  or  by  mail  from  the  Bureau  of 
Land  Management.  Royal  Gorge 
Resource  Area.  P.O.  Box  311.  Canon 
City.  Colorado  81212  or  the  Bureau  of 
Land  Management.  Colorado  State 
Office.  2850  Youngfield  Street, 
Lakewood.  Colorado  80215-7076.  (303) 
236-1721. 

Persons  who  have  participated  in  this 
planning  process  and  have  interests  that 
may  be  adversely  affected  may  protest 
approval  of  the  plan  in  accordance  with 
the  planning  regulations.  43  CFR1610.5- 


2.  Protests  should  be  made  in  writing  to 
the  BLM  Director  (760)  in  Washington. 
The  protest  should  include  the  following 
information: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts 
being  protested. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party,  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record. 

5.  A  concise  statement  explaining  why 
the  proposed  decision  is  believed  to  be 
wrong. 

At  the  end  of  the  30-day  protest  period 
(January  3. 1989)  and  after  the 
Governor's  consistency  review,  the  Final 
Plan,  excluding  and  portions  under 
protest,  shall  be  implemented. 

Date:  November  21, 1988. 
NeU  F.  Morck, 
State  Director. 
[FR  Doc.  88-27462  Filed  11-28-88;  8:45  amJ 

BILUNO  COOE  4310-JB-M 


[AZ-020-8-4212-13;  A-23306] 

Realty  Action;  Exchange  of  Public 
Lands,  Maricopa  County,  AZ 

The  following  described  Federal  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1716: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  5  S.,  R.  1  E., 

Sec,  2,  lots  1-4.  SM-NVa,  SVz. 
T.  7  S..  R.  1  E., 

Sec,  2,  lots  1-4,  S%N%,  S^/z: 

Sec.  3,  lots  1-3,  SV4NEy4,  SEV«NWy4,  SEy4. 
Comprising  1,680.86  acres,  more  or  less. 

In  exchange  for  the  above-described 
public  lands,  the  United  States  will 
acquire  all  or  part  of  the  below 
described  private  lands  from  Pleasant 
Partners  of  Arizona,  an  Arizona  General 
Partnership: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  8  N..  R.  2  W.. 

Sec.  19.  lots  1  and  2,  EVzNWV*.  NEV«. 

NEy«SWV4.  NV4SEV4.  SEy4SEy4: 
Sec.  20,  NEy4,  NV4SEy4,  SEy4SEy4. 

NV4swy4SEy4.  NM2Swy4SEy4; 

Sec.  21.  all. 
T.  8  N..  R.  3  W.. 

Sec.  9,  MS  1477: 

Sec.  15.  MS  1477: 

Sec.  16,  MS  1477, 
Comprising  1,644.90  acres  of  land  owned  by 
Pleasant  Partners  of  Arizona. 


The  exchange  proposal  involves  all  of 
the  exchange  proponent's  interest  in  the 
private  lands  and  the  surface  and 
mineral  estate  in  the  sections  of  public 
lands  where  the  United  States  holds 
both  estates.  The  exchange  is  consistent 
with  the  Bureau's  land  use  planning 
objectives. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890.  26  Stat.  391.  43  U.S.C.  945. 

2.  Right-of-way  PHX-083253  to  El  Paso 
Natural  Gas  Company  for  transportation 
of  natural  gas. 

3.  Right-of-way  PHX-086067  to  El  Paso 
Natural  Gas  Company  for  transportation 
of  natural  gas. 

4.  Right-of-way  A-1177  to  El  Paso 
Natural  Gas  Company  for  transportation 
of  natural  gas. 

5.  Right-of-way  A-11243  to  El  Paso 
Natural  Gas  Company  for  a  Cathodic 
Protection  Station  and  anode  bed. 

6.  Right-of-way  A-21968  to  Ail- 
American  Pipeline  Company  for 
transportation  of  crude  oil. 

7.  Right-of-way  PHX-086803  to 
Arizona  Department  of  Transportation 
for  state  highway  purposes. 

8.  Right-of-way  AR-016861  to  Arizona 
Department  of  Transportation  for  state 
highway  purposes. 

9.  Right-of-way  A-9698  to  Arizona 
Department  of  Transportation  for  state 
highway  purposes. 

10.  Right-of-way  A-14642  to  Arizona 
Public  Service  Company  for  electric 
transmission  line  purposes. 

11.  Right-of-way  A-15888  to  U.S.  West 
Communication  Right-of-Way 
Department  for  telephone  line  purposes. 

"The  lands  to  be  acquired  by  the 
United  States  from  Pleasant  Partners 
shall  be  subject  to  certain  encumbrances 
as  detailed  in  Schedule  B  of  the  Title 
Insurance  Policy. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  and  from  any  subsequent  land 
exchange  proposals. 

The  segregation  of  the  described 
selected  lands  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation;  or  the 
expiration  of  two  years,  whichever 
occurs  first. 

Upon  completion  of  the  official 
appraisal,  acreage  adjustments  will  be 


made  to  equalize  the  values  of  the 
offered  and  selected  lands. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Phoenix  District  Manager.  Bureau  of 
Land  Management.  2015  West  Deer 
Valley  Road.  Phoenix,  Arizona  85027. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Date:  November  22, 1988. 
Henri  R.  Bisson, 

District  Manager 

[FR  Doc.  88-27432  Filed  11-28-88:  8:45  am] 

BILUNG  COOE  4310-32-M 


Minerals  Management  Service 
[DES  68-54] 

Alaska  Region;  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
Location  and  Date  of  Public  Hearing 
on  the  Proposed  Mining  Program 
Lease  Sale  In  Norton  Sound 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
(MMS)  has  prepared  a  draft 
Environmental  Impact  Statement  (EIS) 
relating  to  the  proposed  1989  Outer 
Continental  Shelf  Mining  Program  Lease 
Sale  in  Norton  Sound.  The  proposed 
sale  will  offer  for  lease  approximately 
178,282  acres. 

Single  copies  of  the  draft  EIS  can  be 
obtained  from  the  Regional  Director. 
Minerals  Management  Service.  Alaska 
Region.  949  East  36th  Avenue. 
Anchorage.  Alaska  99508-4302, 
Attention:  Public  Information.  Copies 
can  also  be  requested  by  telephone, 
(907)  261-4435. 

Copies  of  the  draft  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries:  Alaska  Historical 
Library,  Juneau,  Alaska:  Alaska  Pacific 
University  Library,  1531  Cresent 
Avenue,  Anchorage,  Alaska;  Alaska 
State  Library,  Juneau.  Alaska;  Hooper 
Bay  Public  Library.  Hooper  Bay.  Alaska; 
Gambell  Community  Library  and 
Learning  Center.  Gambell.  Alaska; 
George  Francis  Memorial  Library. 
Kotzebue.  Alaska;  Golovin  Community 
Library.  Golovin.  Alaska;  Kegoyah 
Kozga  Public  Library,  Nome  Alaska; 
Kingikme  Public  Library,  Wales,  Alaska; 
Koyuk  City  Library,  Koyuk,  Alaska; 
Kuskokwim  Consortium  Library,  Bethel, 
Alaska;  McQueen  School  Library, 
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Kivalina,  Alaska*,  North  Slope  Borough 
School  Library,  Barrow,  Alaska; 
Northern  Alaska  Environmental  Center 
Library.  218  Driveway  Street,  Fairbanks, 
Alaska;  Palmer  Public  Library,  655  S. 
Valley  Way,  Palmer,  Alaska;  Savoonga 
Public  Library,  Savoonga.  Alaska; 
Shaktoolik  School  Library,  Shaktoolik, 
Alaska;  Stebbins  Community  Library, 
Stebbins,  Alaska;  Ticasuk  Library. 
Unalakleet,  Alaska;  Tikigaq  Library. 
Point  Hope.  Alaska;  University  of 
Alaska,  Elmer  E.  Rasrouson  Library, 
Fairbanks.  Alaska;  University  of  Alaska. 
Government  Documents  Library.  3211 
Providence  Drive,  Anchorage,  Alaska; 
Z.J.  Loussac  PubKc  Library,  3600  Denali 
Street,  Anchorage,  Alaska; 

In  accordance  with  30  CFR  256.26,  the 
Minerals  Management  Service  will  hold 
a  public  hearing  in  order  to  receive 
comments  and  suggestions  relating  to 
the  EIS.  The  hearing  will  be  held  on 
January  5, 1969,  at  7:00  p.m.,  at  the  Mini 
Convention  Center,  Nome,  Alaska. 

The  hearing  will  provide  the  Secretary 
of  the  Interior  with  information  from 
Government  Agencies  and  the  public 
which  will  help  in  the  evaluation  of  the 
potential  effects  of  the  proposed  lease 
sale. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  bearing  are 
asked  to  contact  the  Regional  Director 
at  the  above  address  or  by  telephone 
with  Ray  Emerson,  (907)  261-4652.  or 
Tim  Holder,  (907)  261-4597,  by  Tuesday, 
January  3. 1989. 

Time  limitation  may  make  it 
necessary  to  limit  the  length  of  oral 
presentations  to  10  minutes.  An  oral 
statement  may  be  supplemented  by  a 
more  complete  written  statement  which 
may  be  submitted  to  a  hearing  official  at 
the  time  of  ocal  presentation  or  by  mail 
until  January  17, 198B.  This  will  allow 
those  unable  to  testify  at  the  public 
hearing  an  opportonity  to  make  their 
views  known  and  for  those  presenting 
oral  testimony  to  submit  supplemental 
information  and  oonHnents. 

Comments  ctmceming  the  draft  EIS 
will  be  accepted  until  January  17, 1989, 
and  should  be  addressed  to  the  Regional 
Director,  Minerals  Management  Service, 
Alaska  Region.  949  East  seth  Avenue, 
Anchorage.  Alaska  99506-4302. 

Date:  November  23, 1988. 

CarollU  Kallaur. 

Associate  Director  for  Offshore  Minerals 
Management. 

Bruce  Blanchard. 

Director.  Office  of  Environnieatal Project 
Review. 

[FR  Doc.  8a-273e7  Filed  ll-ZS-Sa;  8:45  am] 

MLUNO  COOE  < 


National  Parte  SanHce 

Wild  and  Scenic  River  Study; 
Maaaachusatta  and  Connacdcut 
Farmlngton  River  Study  Committee; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92--I63,  86  Stat.  770,  5  U.S.C. 
App.  1  sser.  10),  that  ^e  second  meeting 
of  die  Farmington  River  Study 
Committee  will  be  held  Thursday, 
December  15, 1988.  The  meeting  follows 
a  field  trip  held  on  Saturday,  December 
3. 

The  Committee  was  established 
pursuant  to  Pub.  L.  99-590.  The  purpose 
of  the  Committee  is  to  consult  with  the 
Secretary  of  the  Interior  and  to  advise 
the  Secretary  in  conducting  the  Wild 
and  Scenic  River  Study  of  two  segments 
of  the  Farmington  River. 

The  meeting  will  convene  at  7:30  p.m. 
in  the  auditorium  of  the  Barkhamsted 
School,  Route  181,  Pleasant  Valley, 
Connecticut,  for  the  following  reasons: 

1.  Approval  of  Minutes  of  First 
Meeting  on  11/14/88; 

2.  Confirmation  of  ByLaws; 

3.  Election  of  Committee  Leadership; 

4.  Establishment  of  Subcommittees; 

5.  Review  of  Wild  Cat  Brook  Study: 

6.  Opportunity  for  Public  Comment; 

7.  Other  Business; 

It  is  anticipated  that  about  one 
hundred  people  will  be  able  to  attend 
the  session  in  addition  to  the  Committee 
members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Public  Affairs  Officer,  National  Park 
Service.  North  Atlantic  Region,  15  State 
St.,  Boston.  MA  02109  (617J  565-8887. 

|alia  Giiftm. 

Acting  Regional  Director. 

Date:  November  21.  1988. 
[FR  Doc.  88-27475  Filed  11-2&-88;  8:45  am) 
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National  flcgiater  of  Historic  Places; 
NotiflcaHon  of  l*ending  Nominations, 
Connecticut  et  aL 

Nominatiens  for  the  following 
properties  beii^  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  PtaA.  Service  before 
November  19. 1968.  PuTMtant  to  (  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  uader  the  National  Register 
criteria  for  evaluation  may  be  forwarded 


to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  14, 1988. 
Beth  L.  Sav»g«. 

Acting  C^ief  of  Registration,  National 
Register. 

CONNECTICUT 

New  Haven  County 

Stony  Creek — Thimble  Islands  Historic 
District,  Roughly  Thimble  Islands  Rd. 
between  Rt  146  and  Long  Island  Sound 
and  the  Ttiimble  Islands,  Branford, 
66002644. 

KANSAS 

leRerwMi  Comty 

Buck  Creek  School.  Off  US  24,  2  mi.  E  of 
Williamstown,  Perry  vicinity,  88002830 

Johnson  County 

Parker.  Martin  Van  Buren.  House,  631  W. 
Park.  Olathe,  88002829 

KENTUCKY 

Shelby  County 

Allen,  J.B..  House  (Shelby  County  MRAf.  KY 

S3,  .5  mi.  N  of  Chestnut  Grove.  Chestnut 

Grove  vicinity,  88002867 
Ballard,  William  H,  House  (Shelby  County 

MRA),  KY  53,  .5  mi.  E  of  McMakin  Rd.. 

Shelbyville  vicinity.  86002936 
Bank  of  Simpsonville  (Shelby  County  MRA), 

Third  and  Railroad  Sts..  Simpaonviile, 

68002878 
Basket  Farm  (Shelby  County  MRA),  KY  395, 

1  mi.  S  of  ICY  1778,  Clay  Village  vicinity. 

S80Q2848 
Bethel  Church  (Shelby  County  MRA).  US  6a 

1  ni.  W  of  Clay  VOlage,  Clay  VUlage 

vicini^.  88002907 
Bird  Octagonal  Mule  Barn  (Shelby  County 

MRA),  KY  43,  3  mi.  S  of  Cropper,  Cropper 

vicinity.  88002858 
Bird's  Nest  (Shelby  County  MRA).  KY  43.  3 

mi.  S  of  Cropper,  Cropper  vicinity.  8800285') 
Bird.  Philomen.  House  (Shelby  County  MRA), 

KY1005/Vigo  Rd.,  E  oT  Beards.  Rd..  Bagdad 

vicinity,  88002917 
Blades,  William,  Hoaae  (Shelby  County 

MRA).  KY  1005.  .5  mi.  W  of  KY  395.  Bagdad 

vicinity.  88002924 
Bland  Farm  (Shelby  County  MRA).  Vigo  Rd, 

1  mi.  W  of  Rt.  1005,  Ba^ad  vicinity, 

88002882 
Blaydes  House  (Shelby  County  MRA), 

Blaydes  Ln.,  1  mi.  N  of  KY  1779.  Bagdad 

vicinitiy,  8B0028S2 
Booker.  Samuel.  House  (Shelby  County 

MRA).  Clore— (ackson  Rd..  1.5  nu.  W  of  KY 

55,  Chestnut  Grove  vicinity,  88002868 
Booker — Gittaer  House  (Shelby  County 

MRA).  KY  322. 1.5  mi.  S  of  Henry  Cowity 

hne.  Chestnut  Grove  vicinity,  88002870 
Brown,  Cameron,  Farm  (Shelby  Couaty 

MRA),  KY  55  at  Clear  Creek,  Shetbyvilie 

vicinity.  88002914 
Brown,  fohn  C.  House  (Shelby  County  MRA). 

KY  4a.  .S  mL  N  of  KY  12.  Mattieny  vicinity, 

8802856 


Bryan  House  (Shelby  County  MRA).  US  60.  .5 
mi.  W  of  Simpsonville,  Simpsonville 
vicinity,  88002880 
Building  at  fct  of  KY  395  and  Benson  Pike 
(Shelby  County  MRA),  ICY  395  and  Benson 
Pike.  Bagdad  vicinity.  88002885 
Burton  House  (Shelby  County  MRA).  Burks 
Branch  Rd..  1  mi.  S  of  Fox  Run  Rd., 
Chestnut  Grove  vicinity.  88002896 
Burton.  David,  House  (Shelby  County  MRA), 
Burks  Branch  Rd.,  3  mi.  N  of  Shelbyville, 
Shelbyville  vicinity.  88002866 
Caldwell  House  (Shelby  County  MRA).  US  60 

at  KY  53,  Shelbyville  vicinity.  88002939 
Calloway  House  (Shelby  County  MRA). 
Clear  Creek  Rd.,  2  mi.  S  of  Henry  County 
line.  Eminence  vicinity,  88002886 
Carpenter  House  (Shelby  County  MRA).  KY 
148. 1  mi.  S  of  Clark  Station.  Claik  Station 
vicinity.  88002928 
Carriss  's  Feed  Store  (Shelby  County  MRA). 

KY  55  and  KY  44,  Southville.  88002897 
Carriss's  Store  (Shelby  County  MRA),  KY  714 

and  KY  53.  Southville.  88002898 
Chiles— Bailey  House  (Shelby  County  MRA), 
ICY  395.  .5  mi.  N  of  Benson  Pike.  Bagdad 
vicinity.  88002923 
Clay,  Henry  School  (Shelby  County  MRA). 

US  60.  Clay  Village.  88002944 
Coca-Cola  Plant  (Shelby  County  MRA).  US 
60  at  Clear  Creek.  Shelbyville  vicinity, 
88002925 
Collins  House  (Shelby  County  MRA),  KY  362. 
.5  mi.  W  of  Webb  Rd..  Todds  Point  vicinity. 
88002876 
Courtney  House  (Shelby  County  MRA),  S  end 
of  Popes  Comer  Rd.,  FinchviUe  vicinity, 
88002933 
Crockett,  fohn  Edward.  House  (Shelby 
County  MRA).  Logan  Rd.,  .5  mi.  S  of  KY  12. 
Mulberry  vicinity.  88002851 
Dale,  fohn.  House  (Shelby  County  MRA). 
Webb  Rd..  1.5  mi.  N.  of  US  60. 
Simpsonville.  vicinity.  88002877 
Davis,  E.  M..  Farm  (Shelby  County  MRA).  KY 
43/Christian8burg  Pike.  .75  mi.  E  of  KY  55. 
Shelbyville  vicinity,  88002919 
Doctor  Nash  House  (Shelby  County  MRA), 

U.S.  60.  Clay  Village.  88002903 
Duval!,  Marene,  House  (Shelby  County 
MRA),  Simpsonville — Buck  Creek  Rd.  at 
BuUskin  Creek.  FinchviUe  vicinity.  88002905 
Ellis.  Samuel,  House  (Shelby  County  MRA), 
KY  53,  2  mi.  W.  of  KY  322.  Chestnut  Grove 
vicinity.  88002872 
Figg.  Bushrod,  House  (Shelby  County  MRA), 
Zaring  Mill  Rd..  .7  mi.  NW  of  KY  148.  Olive 
Branch  vicinity.  88002915 
Fry.  Froman,  Farm  (Shelby  County  MRA),  KY 
714. 1.5  mi.  E  of  Southville,  Southville 
vicinity,  88002952 
Fry.  L  C.  Farm  (Shelby  County  MRA).  KY 
53.  N  of  Harrington  Mill  Rd.,  Shelbyville 
vicinity.  68002884 
Frye,  C.  E..  Farm  (Shelby  County  MRA).  KY 
714  and  Rockbridge  Rd.,  Southville  vicinity. 
88002883 
Fullenwider  House  (Shelby  County  MRA). 
Anderson  Ln..  1  mi.  W  of  Hebron  Rd., 
Todds  Point  vicinity.  88002874 
Gibbs.  Lester,  House  (Shelby  County  MRA), 
KY  55,  .5  m.  N  of  KY  43,  Shelbyville 
vicinity.  88002889 
Class.  S.  D.  House  (Shelby  County  MRA).  KY 
55.  .5  mi.  N  of  Fox  Run  Rd..  Shelbyville 
vicinity.  88002887 


Goodman,  /.  W.,  House  (Shelby  County 
MRA),  ICY  55, 1  mi.  N  of  KY  43,  Shelbyville 
vicinity,  88002864 
Graham  House  (Shelby  County  MRA).  KY 
1779, 1.5  mi.  W  of  KY  395,  Clay  Village 
vicinity,  88002849 
Gray  House  (Shelby  County  MRA).  Zaring 
Mill  Rd.,  .3  mi.  S  of  Locust  Grove  Rd., 

Shelbyville  vicinity.  88002913 
Grove  Hill  Cemetery  Chapel  (Shelby  County 
MRA).  S  of  Shelbyville  at  Clear  Creek, 

Shelbyville  vicinity.  88002922 
Hansbrougb,  fohn  G.  and  William.  House 

(Shelby  County  MRA).  Burks  Branch  Rd.. 

1.5  r.  N  of  Shelbyville.  Shelbyville  vicinity. 

88002865 
Harbison  House  (Shelby  County  MRA). 

Harrington  Mill  Pke.  1.5  mi.  W  of  KY  53. 

ScotU  Station  vicinity.  88002875 
Harbison  House  (Shelby  County  MRA), 

Zaring  Mill  Rd.,  .25  mi.  S  of  1-64, 

Shelbyville  vicinity,  88002931 
Hedden  House  (Shelby  County  MRA).  KY  637 

and  Ditto  Rd.,  Harrisonville  vicinity, 

88002846 
Homsby  Bridge  (Shelby  County  MRA), 

Clore — Jackson  Rd.  over  Fox  Run.  .5  mi.  W 

of  KY  55,  Eminence  vicinity.  88002906 
Homsby.  fohn  A.,  House  (Shelby  County 

MRA),  Clore— Jackson  Rd..  .5  mi.  W  of  KY 

55.  Eminence  vicinity.  88002869 
Huss,  M.  W.,  House  (Shelby  County  MRA), 

US  60,  .5  mi.  E  of  Clay  Village.  Clay  Village 

vicinity.  88002946 
fackson,  Eli,  House  (Shelby  County  MRA). 

KY  55  near  jet.,  with  Clore — Jackson  Rd., 

Eminence  vicinity,  88002891 
fohnston  House  (Shelby  County  MRA).  KY 

714  and  KY  1790.  Clay  Village  vicinity. 

88002890 
King,  M.  f.  House  (Shelby  County  MRA). 

Bellview— Clear  Creek  Rd.,  .3  mi.  W  of 

Bellview  Rd.,  Shelbyville  vicinity.  88002916 
Lincoln  Institute  Complex  (Shelby  County 

MRA).  US  60  W  of  Simpsonville.  vicinity, 

88002926 
Logan  House  (Shelby  County  MRA). 

Bninerstown  Rd.  at  Bullskin  Creek. 

FinchviUe  vicinity.  88002929 
Long.  D.T..  House  (Shelby  County  MRA).  US 

60  and  Joyes  Station  Rd..  Scotts  Station 

vicinity.  88002902 
Martin  House  (Shelby  County  MRA),  KY  53. 

1  mi.  S  of  Rockbridge  Rd..  Shelbyville 

vicinity.  88002937 
McMicken  House  (Shelby  County  MRA),  KY 

53.  2.5  mi.  W  of  KY  322.  Chestnut  Grove 

vicinity.  88002871 
Middle  ton,  Henri,  House  (Shelby  County 

MRA),  Old  US  60,  .75  mi.  E.  of  Peytona, 

Peytona  vicinity.  88002847 
Moesser  Farm  (Shelby  County  MRA),  Old 

Mount  Eden  Rd..  .5  S  of  Grove  Hill 

Cemetery.  Shelbyville  vicinity.  88002900 
Money  Farm  (Shelby  County  MRA), 

FinchviUe  Rd.,  .6  mi.  S  of  Brunnerstown 

Rd.,  FinchviUe  vicinity,  88002910 
Montgomery  House  (Shelby  County  MRA). 

Buzzard  Roost  Rd..  1.5  mi.  S  of  US  60,  Clay 

Village  vicinity,  88002948 
Morris.  Dr.  William,  Office  and  House 

(Shelby  County  MRA).  KY  53,  Southville. 

88002909 
Moxley  Farm  (Shelby  County  MRA).  Zaring 

Mill  Rd.  S  of  1-64.  Shelbyville  vicinity. 

88002932 


Muir  House  (Shelby  County  MRA),  Montana 
St  at  Clear  Creek.  Shelbyville  vicinity, 
88002899 
Neal-Hamblen  House  (Shelby  County  MRA). 
Hinkle  Ln.,  2  mi.  W  of  KY  53.  Cliestnut 
Grove  vicinity,  88002873 
Newton  House  (Shelby  County  MRA).  US  60. 

Clay  Village,  88002943 
Olive  Branch  Methodist  Episcopal  Church 
(Shelby  County  MRA).  Zaring  Mill  Rd.  and 
KY  148,  FinchviUe  vicinity,  88002895 
Owen.  Brackett,  House  (Shelby  County 
MRA),  Hooper  Station  Rd.,  25  mi.  E  of  KY 
53.  Shelbyville  vicinity.  88002940 
Payen  House  (Shelby  County  MRA),  KY  44/ 
53, 1.5  mi.  N  of  Mount  Eden.  Mount  Eden 
vicinity.  88002954 
Pemberton  Farm  (Shelby  County  MRA), 
Fuichville— Clark  Station  Rd.,  .5  mi.  E  of 
KY  148,  Qark  vici-iity,  88002908 
Pickett,  fames  A..  House  (Shelby  County 
MRA).  KY  55.  .75  mi.  S  of  KY  148. 
FinchviUe  vicinity.  88002930 
Pugh  House  (Shelby  County  MRA),  KY  44. 1 

mi.  Wof  KY  53.  Southville  vicinity,  88002935 
Radcliffe—Duvall  Farm  (Shelby  County 
MRA).  FinchviUe— Buck  Creek  Rd.,  .5  mi..  S 
of  Brunnerstown  Rd..  FinchviUe  vicinity. 
88002920 
Ramsey  House  (Shelby  County  MRA).  ICY 
148. 1.5  mi.  W  of  KY  44.  Southville  vicinity, 
88002934 
Redmon  House  (Shelby  County  MRA).  KY 
395.  2  mi.  N  of  Bagdan.  Bagdad  vicinity. 
88002853 
Rice  House  (Shelby  County  MRA),  US  60.  .5 
mi.  N  of  Clay  village.  Clay  Village  vicinity, 
88002945 
Robertson  House  (Shelby  County  MRA). 
Buzzard  Roost  Rd..  1.5  mi.  E  of  Hemp 
Ridge.  Hemp  Ridge  vicinity.  88002949 
Rockbridge  Church  (Shelby  County  MRA). 
KY  714  and  Rockbridge  Rd..  Hemp  Ridge 
vicinity.  88002951 
Rodgers  House  (Shelby  County  MRA).  Zaring 
MiU  Rd..  1.5  mi.  S  of  Popes  Comer  Rd.. 
Shelbyville  vicinity,  88002918 
Roayalty — Smith  Farm  (Shelby  County 
MRA).  Burks  Branch  Rd.  N  of  Clear  Creek. 
Shelbyville  vicinity,  88002901 
Salem  Baptist  Church  (Shelby  County  MRA). 
KY  44/53,  .5  mi.  S  of  Southville,  Southville 
vicinity,  88002953 
Shady  Rest  (Shelby  County  MRA).  US  60,  .5 
mi.  E  of  Clay  Village.  Clay  Village  vicinity, 
vicinity.  88002947 
Shropshire  Farm  (Shelby  County  MRA).  KY 
714/Hemp  Ridge  Rd.,  1  mi.  S  of  1-64.  Hemp 
Ridge  vicinity.  88002911 
Simpsonville  Christian  Church  (Shelby 
County  MRA).  US  60,  Simpsonville. 
68002881 
Simpsonville  Methodist  Chruch  (Shelby 
County  MRA).  First  St..  Simpsonville, 
88002879 
Sleadd.  William.  Farm  (Shelby  County 
MRA).  KY  1790,  .5  mi.  E  of  Hooper.  Hooper 
vicinity.  88002941 
Snook  House  (Shelby  County  MRA).  KY  12 

and  KY  43.  Mulberry  vicinity.  88002855 
Snook.  Van  B..  House  (Shelby  County  MRA). 
Mulberry — Eminence  Pike.  1  mi.  N  of 
Stoney  Point  Rd..  Cropper  vicinity, 
88002863 
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UMI 


Stapletott  Farm  (Shelby  County  MRA).  KY 

100/Vigo  Rd.,  J  mi.  E  of  Logan  Rd..  Bagdad 

vicinity.  88002912 
Stewart,  G.  H.  House  (Shelby  County  MRA). 

KY  55.  SbelbyviUe  vicinity.  88002S88 
Swindler  House  (Shelby  County  MRA). 

Mulberry — Eminence  Pike,  J  mi.  N  of 

Stoney  Point  Rd..  Cropper  vicinity. 

88002882 
Thomas  House  (Shelby  County  MRA)  KY  43, 

.25  mi  E  of  Mulberry — Eminence  Pike, 

Mulberry  vicinity,  88002857 
Thomas.  William  /.,  House  (Shelby  County 

MRA).  Off  KY  12,  near  jet  with  Ky  43. 

Mulberry  vicinity,  88002860 
TindalJ  House  (Shelby  County  MRA).  US  60, 

Clay  Village,  88002904 
VanaUa  House  (Shelby  County  MRA),  US  60. 

Clay  Village,  88002942 
Venable — Chase  House  (Shelby  County 

MRA).  KY  43.  2.5  mi.  NE  of  ShlebyvQle, 

Shelbyville  vicinity,  88002861 
Waddy  Historic  District  (Shelby  County 

MRA).  Roughly  KY  395/Main  St.  S  of  the 

Southern  Railroad  tracks.  Waddy.  88002921 
Ware.  Charles.  House  (Shelby  County  MRA), 

Pea  Ridge  Rd.,  .5  mi.  W  of  KY  393, 

Harrisonville  vicinity,  88002845 
Ware.  Shelby  D..  House  (Shelby  County 

MRA)  KY  714,  .5  mi.  S  of  Hemp  Ridge, 

Hemp  Ridge  vicinity.  88002950 
Weakley.  Thomas.  House  (Shelby  County 

MRA).  KY  1779  and  Beard  Rd.,  Clay  Village 

vicinity,  88002850 
Weissinger  Mule  Bam  (Shelby  County 

MRA).  KY  53,  .25  mi.  S  of  1-64,  Shelbyville 

vicinity.  88002938 
White  House  (Shelby  County  MRA).  Cropper 

Rd.,  75  mi.  S  of  Chris tianburg, 

Christianburg  vicinity,  88002854 
Wise  House  (Shelby  County  MRA).  KY  44/ 

54,  .5  mi.  N  of  Mount  Eden,  Mount  Eden 

vicinity,  88002955 
Wright  House  (Shelby  County  MRA).  KY 

1848. 1.5  mi.  S  of  Simpsonville, 

Simpsonville  vicinity,  88002927 

MINNESOTA 
Becker  County 

Northern  Pacific  Passenger  Depot,  Off  US  10, 
Detroit  88002833 

Faribaoh  County 

Memorial  Library,  Sixth  St.  and  Ramsey 
Ave.,  Blue  Earth.  8S002835 

Otter  Tail  County 

River  Inn.  133  Mill  St..  South.  Fergus  Falls, 
88002831 

Sibley  County 

Henderson  Commercial  Historic  District, 
Roughly  Main  St.  between  Fifth  and  Sixth 
Sts.,  Henderson,  88002834 

NEBRASKA 

Douglas  County 

South  Omaha  Main  Street  Historic  District. 
Roughly  S.  24th  St.  Between  M  and  O  Sts.. 
Omaha.  88002828 

NORTH  CAROLINA 

Davidson  County 

Crimes  School,  Hege  Dr.,  Lexington,  88002832 


Guilf Odd  County 

Guilford  County  Office  and  Court  Building. 
258  S.  Main  St.,  High  Point,  86002843 

SOUTH  DAKOTA 

Btown  County 

Augustaaa  Swedish  iMtheran  Church,  4.5  mi. 

S  of  naremont  Claremont  vicinity, 

88002842 
Rapid  City  Historical  Museum,  515  West 

Blvd.,  Rapid  City.  88002837 

Clark  County 

Garden  City  Opera  House.  First  and  Railroad 
Sts.,  Garden  City,  88002839 

Clay  Coinrty 

Junker,  fens  N.  and  Anna.  Farmstead. 
Norway  Twnshp,  Section  6,  Meckling 
vicinity,  88002841 

Douglas  County 

Stevens  Opera  Block.  Main  St..  Dehnont 
88002838 

Hamlin  County 

OldSL  Mary's  Catholic  Parish  House,  Sth 
Ave.  and  Underwood  St.  Bryant.  88002840 

Hughes  County 

Homer— Hyde  House.  100  W.  Capitol  Ave, 
Pierre.  88002836 

WEST  VIRGINIA 

Suiuuieis  County 

Gwinn.  Samuel.  Plantation,  County  Rt.  15, 
Lowell  vicinity,  88002956 

[PR  Doc.  88-27290  Filed  11-28-88;  6:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodsitg  of  Consent  Decree  Ptirsuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  UatdNty 
Act  in  United  States  v.  Metropolitan 
Dade  County,  FL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  pursuant  to 
section  122(1]  of  the  Comprehensive 
Envionmental  Response,  Compensation 
and  Liability  Act  C'CERCLA")  as 
amended  by  the  S^perfund  Amendments 
and  Reauthorization  Act  of  1986,  42 
U.S.C.  9622(i),  notice  is  hereby  given 
that  on  September  29, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Metropolitan  Dade  County  Florida,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of 
Florida.  The  Complaint  in  this  case 
sought  injunctive  relief  and  cost 
recovery  pursuant  to  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and  9607. 
The  Complaint  was  filed  on  September 
29, 1988,  against  Metropolitan  Dade 
County,  the  past  and  present  owner/ 
operator  of  the  site  in  question. 

The  site  involved  in  the  case  is  the 
Northwest  58th  Street  Municipal 


Landfill,  which  was  operated  by 
Metropolitan  Dade  County  from  1952  to 
1982.  The  proposed  Consent  Decree 
provides  that  metropolitan  Dade  Coimty 
win  implement  a  work  plan  within  60 
(sixty]  days  of  the  entry  of  the  Consent 
Decree  aod  reimbtirse  the  United  States 
$80,042.61  in  past  response  costs,  out  of 
a  total  of  $186,121.82  incnrred  by  the 
Environmental  Protection  Agency  in 
connection  with  the  NW  58th  Street 
Municipal  Landfill  site.  The  work  plan 
to  be  implemented  by  Metropolitan 
Dade  County  calls  for  "closure"  of  the 
landfill  in  accordance  with  the 
requirments  of  a  Record  of  Decision 
("ROD")  signed  on  September  21. 1987. 
Under  the  terms  of  the  ROD, 
Metropolitan  Dade  County  is  required  to 
provide  leachate  control  throngh  a 
combination  of  grading,  drainage 
control,  and  capping.  Upon  completion 
of  the  work  plan.  Metropolitan  Dade 
County  will  become  responsible  for 
designing  and  funding  Operation  and 
Maintenance  activities  at  the  site  in  a 
manner  consistent  with  section  121  of 
CERCLA,  42  U.S-C.  9621.  The  estimated 
cost  to  Metropolitan  Dade  County  of 
implementing  the  Consent  Decree  is 
approximately  $5  million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  The  Department  of 
Justice  will  consider  any  comments  in 
determining  whether  or  not  to  consent  to 
the  proposed  settlement  and  may 
withdraw  its  consent  to  the  proposed 
settlement  if  such  comments  disclosure 
facts  or  considCTations  which  indicate 
that  the  proposed  Consent  Decree  is 
inappropriate,  improper  or  inadequate. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natiu^l  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Metropolitan  Dade  County,  DO]  Ref. 
No.  90-ll-2-35a 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  Urrited 
States  Attorney  for  the  Southern  District 
of  Florida,  155  South  Miami  Avenue, 
Suite  BOO.  Miami,  Florida  33130  and  the 
Office  of  the  Regional  Counsel, 
Environmental  Protection  Agency,  345 
Courtland  Street,  ^4E.,  Atlanta,  Georgia 
30365.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Room  1521, 
Department  of  Justice,  9th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  In  requesting  a 
copy,  please  enclose  a  check,  in  die 


amount  of  $7.50  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc  8ft-27507  Filed  11-28-88;  8:45  am] 

BILUNQ  CODE  4410-10-M 


MONITORED  RETRIEVABLE  STORAGE 
REVIEW  COMMISSION 

Public  Document  Room  Established 

SUMMARY:  Pursuant  to  its  authority 
under  Subtitle  A  of  Pub.  L.  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  notice  is  hereby  given  that  the 
Monitored  Retrievable  Storage  Review 
Commission  has  estabhshed  a  Public 
Document  Room  (PDR)  where  it  will 
make  documents  collected  during  its 
deliberations  available  for  inspection  by 
members  of  the  public.  The  PDR  is 
located  in  Suite  318, 1825  K  Street,  NW., 
Washington,  DC  20006. 
DATES:  The  PDR  will  be  open  on 
Mondays  and  Thursdays  from  8:30  a.m. 
to  5:30  p.m.  Because  our  facilities  are 
limited,  anyone  interested  in  using  the 
PDR  is  asked  to  write  or  call  Sauci 
Churchill  to  schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sauci  S.  Churchill,  Director, 
Reference  Services,  MRS  Commission, 
1825  K  Street,  NW..  Suite  318, 
Washington,  DC  20006.  Telephone  (202) 
653-5790  on  Mondays  or  Thursdays. 

lames  C  Malaro. 

Acting  Executive  Director. 

November  23, 1988. 

|FR  Doc.  88-27483  Filed  11-28-88;  8:45  am] 

BtLLMQ  COOE  SS30-aE-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (88-100] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 


transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATE:  Comments  are  requested  by 
December  29, 1988.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESS:  Philip  D.  Waller,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20548;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0025),  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  DoD  Property  Record  (NASA 
Use). 

OMB  Number:  2700-0025 

Frequency  of  Report  On  occasion. 

Type  of  Respondent:  Businesses  of 
other  for-profit,  non-profit  institutions, 
small  businesses  or  organizations. 

Number  of  Respondents:  1,000. 

Annual  Responses:  3,000. 

Annual  Burden  Hours:  1,476. 

Abstract-Need/Uses:  For  NASA 
contractors  to  use  Government-owned 
equipment  they  must  report  the  status  of 
that  equipment.  Rather  than  creating 
another  form,  NASA  contractors 
prepare  Section  I  of  DD  Form  1342 
which  is  already  used  by  DoD 
contractors  for  this  purpose. 
November  22,  1988. 
Philip  D.  WaUer. 

Director,  General  Management  Division. 
[FR  Doc.  88-27417  Filed  11-28-88:  8:45  am] 
BILLING  COOE  7510-01-M 


(Notice  88-99) 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35],  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 


Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83'8), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 

DATE:  Comments  are  requested  by 
December  29, 1988.  if  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESS:  Philip  D.  Waller,  NASA 
Agency  Clearance  Officer,  Code  NPN. 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0021),  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare.  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  DoD  Industrial  Plant  Equipment 
Requisition  (NASA  Use). 

OMB  Number  2700-0021. 

Type  of  Request  Extension. 

Frequency  of  Report  On  occasion. 

Type  of  Respondent  Businesses  or 
other  for-profit,  non-profit  institutions, 
small  businesses  or  organizations. 

Annual  Responses:  400. 

Annual  Burden  Hours:  44. 

Abstract-Need/Uses:  Before  NASA 
contractors  acquire  new  equipment 
under  NASA  contracts,  they  must  check 
for  availability  of  the  equipment  within 
NASA.  DoD  has  an  existing  Form  1419 
for  this  purpose.  Rather  than  creating  a 
new  form,  NASA  uses  a  portion  of 
DoD's  form  which  serves  NASA's  use 
adequately. 
November  22. 1988. 
PhUip  D.  Waller. 

Director.  General  Management  Division. 
(FR  Doc.  88-27418  Filed  11-28-88;  8:45  am] 

BIUJNG  CODE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Managen>ent  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 
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action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  5065 — Ensuring  the 
Effectiveness  of  Maintenance  Programs 
for  Nuclear  Power  Plants. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Records  of  the  plant 
maintenance  program  should  be 
available  at  the  site  for  NRC  audit  and 
inspection. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  licenses  to  operate 
commercial  nuclear  power  plants. 

6.  An  estimate  of  the  number  of 
responses:  Currently,  there  are  about 
100  applicants  or  holders  of  licenses  to 
operate  a  nuclear  power  plant. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
1,333  hours  annually  per  plant.  The  total 
industry  burden  will  be  about  133,333 
hours  per  year. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L.  9fr-511  applies:  Not 
applicable. 

9.  Abstract:  The  proposed  amendment 
to  10  CFR  Part  50  requries  a  documented 
maintenance  program  to  include  a  set  of 
attributes  that  are  considered  to  be 
essential  for  an  effective  program.  The 
records  for  the  maintenance  program 
would  be  subject  to  NRC  audit  and 
inspection  to  verify  that  nuclear  power 
equipment  is  being  maintained  at  a  level 
to  ensure  that  equipment  will  perform, 
with  a  high  degree  of  reliability,  its 
intended  function  for  the  protection  of 
public  health  and  safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW..  Washington.  DC. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Nicolas 
B.  Garcia  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 


Dated  at  Bethesda,  Maryland,  this  17th  day 
of  November  1988. 
William  G.  McDonald, 

Director,  Office  of  Administration  and 
Resources  Management. 

[FR  Doc.  88-27486  Filed  11-28-88;  8:45  am] 

BIUING  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Sut>commlttee  on 
Advanced  Reactor  Designs;  Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  December  13, 1988.  Room  P- 
114.  7920  Norfolk  Avenue.  Bethesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  December  13, 1988 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
draft  safety  revaluation  report  (SER)  for 
the  Sodium  Advanced  Fast  Reactor 
(SAFR)  design. 

Oral  statements  may  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  a  long  with 
any  if  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  concelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  alloted  therefor  can  be 
obained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Medhat  El-Zeftawy  (telephone  301/492- 
9901)  between  7:30  a.m.  and  4:15  p.m. 
Perons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 


scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occured. 

Dated:  November  22, 1988 
Morton  W.  LitMfkin, 

Assistant  Executive  Director  for  Project 

Review. 

[FR  Doc.  88-27485  Filed  11-28-88:  8:45  am) 

BILUNQ  CODE  7S90-01-H 


(Docket  No.  50-281] 

Virginia  Electric  and  Power  Co^  Surry 
Power  Station.  Unit  2;  Exemption 

I 

The  Virginia  Electric  and  Power 
Company  (VEPCO.  the  licensee)  is  the 
holder  of  Operating  License  No.  DPR-37. 
which  authorizes  operation  of  Surry 
Power  Station  Unit  2.  The  operating 
license  provides,  among  other  things, 
that  the  Surry  Power  Station  Unit  2  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site  in 
Surry,  Virginia. 

II 

The  Code  of  Federal  Regulations,  10 
CFR  50.54(o),  specifies  that  primary 
reactor  containments  for  water-cooled 
power  reactors  shall  comply  with 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for 
Water-Cooled  Power  Reactors."  Section 
III.A.6(b)  of  Appendix  J  to  10  CFR  Part 
50  states  for  following: 

If  two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptance  criteria 
in  III.A.5(b).  notwithstanding  the  periodic 
retest  schedule  of  IIl.D..  a  Type  A  test  shall 
be  performed  at  each  plant  shutdown  for 
refueling  or  approximately  every  18  months, 
whichever  occurs  first,  until  two  consecutive 
Type  A  tests  meet  the  acceptance  criteria  in 
in.A.5(b).  after  which  time  the  retest  schedule 
specified  in  IIl.D.  may  be  resumed. 

From  1983  through  1988.  the  licensee 
conducted  three  Type  A  tests  at  Surry 
Unit  2.  All  of  these  tests  were 
considered  to  be  failures  due  to  leakage 
penalty  additions  from  Type  C  (local 
leakage  rate  testing  of  containment 
isolation  valves)  testing.  In  each  case 
the  leakage  was  associated  with 
penetrations/valves  in  systems  that  are 
normally  filled  with  water  and 
operating,  under  post-accident 
conditions,  and/or  the  containment 
sump  isolation  valves.  The  licensee 
indicated  that  the  containment  sump 
isolation  valves  have  been  replaced  and 
they  are  no  longer  a  continuing  source  of 
containment  leakage,  and  that  the  last 


three  Type  A  tests  have  demonstrated 
that  containment  integrity  has  not 
significantly  degraded  over  the 
operating  cycle.  Therefore,  the  licensee 
requested  a  one-time  exemption  from 
the  schedular  requirements  of  paragraph 
in.A.6(b)  so  that  the  normal  retest 
schedule  can  be  resumed  in  accordance 
with  Section  III.D. 

Ill 

By  letter  dated  August  12. 1988,  as 
supplemented  August  15  and  August  31. 
1988,  the  hcensee  requested  a  one-time 
exemption  from  10  CFR  Part  50, 
Appendix  J,  section  III.A.6(b)  so  that  the 
normal  retest  schedule  of  Appendix  J. 
section  III.D.  can  be  resumed.  Surry  Unit 
2  failed  the  "as  found"  Type  A  tests  that 
were  conducted  in  1983, 1985,  and  1986. 
due  to  leakage  rate  additions  from  Type 
C  testing.  In  each  case  the  leakage  was 
associated  with  the  normal  containment 
sump  isolation  valves  (TV-DA-lOO/200 
A&B)  and/or  valves  in  systems  that  are 
normally  filled  with  water  and  operating 
under  post-accident  conditions.  If  these 
leakage  additions  had  not  been 
necessary,  the  plant  would  not  have 
required  an  accelerated  test  schedule 
delineated  in  Section  lII.A.6(b).  In  order 
to  avoid  addition  of  a  leakage  penalty 
and  an  accelerated  lest  schedule,  the 
licensee  elected  to  demonstrated  to  the 
staffs  satisfaction  that: 

The  corrective  actions  taken  for  the 
normal  containment  sump  isolation 
valves  for  Unit  2  have  eliminated  the 
chronic  leakage  problem,  and 

2.  For  the  Surry  Units  1  and  2,  the 
design  of  the  "water-filled"  penetrations 
is  such  that  it  precludes  leakage  of 
containment  atmosphere  through  the 
penetrations  during  an  accident,  thus 
making  it  unnecessary  to  add  the 
associated  Type  C  leakage  rales  to  Type 
A  leakage  rates. 

The  licensee  stated  that 
accomplishing  these  two  objectives 
would  justify  the  requested  exemption. 

The  licensee  addressed  the  first  issue 
in  its  letter  dated  August  12, 1988.  The 
second  issue  was  addressed  in 
submittals  dated  February  29, 1988,  and 
August  15, 1988.  Section  6.2.2.2  of  the 
Surry  Updated  Final  Safety  Analysis 
Report  also  contains  pertinent 
information.  The  staff  reviewed  these 
submittals  and  concluded  that  the 
subject  "water-filled"  containment 
penetrations  are  sealed  with  water  to 
the  extent  that  they  need  not  be  vented 
or  drained  during  Type  A  tests,  and  the 
associated  Type  C  leakage  rates  need 
not  be  added  to  Type  A  leakage  rate. 
The  staff  further  concluded  that  the 
original  leakage  path  of  concern  that 
caused  the  recent  Type  A  "as  found" 
failures  (the  normal  containment  sump 


isolation  valves)  has  been  corrected 
since  these  valves  no  longer  exhibit 
excessive  leakage.  The  staffs  detailed 
evaluation  is  provided  in  a  Safety 
Evaluation  dated  November  21, 1988. 

Therefore,  on  the  basis  of  the 
licensee's  corrective  actions  to  reduce 
the  "as  found"  containment  leakage,  the 
staff  concludes  that  a  return  to  the 
normal  Type  A  test  schedule  of  Section 
III.D.  of  Appendix  ]  to  10  CFR  Part  50  is 
justified. 

By  letter  dated  August  12. 1988.  the 
licensee  also  submitted  information  to 
identify  the  special  circumstances  for 
granting  this  exemption  for  Surry  Unit  2 
pursuant  to  10  CFR  50.12.  The  licensee 
stated  that  the  purpose  of  Type  A 
testing  is  to  measure  and  ensure  that  the 
leakage  through  the  primary  reactor 
containment  does  not  exceed  the 
maximum  allowable  leakage.  It  also 
provides  assurance  that  periodic 
surveillance,  maintenance  and  repairs 
are  made  to  systems  or  components 
penetrating  the  containment.  The 
licensee  has  replaced  the  valves  which 
were  a  continuing  source  of  containment 
leakage.  The  licensee  also  stated  that  it 
has  met  the  intent  of  the  regulations  in 
establishing  containment  integrity,  and 
maintaining  that  integrity  over  the 
operating  cycle.  Therefore,  the  licensee 
believes  that  this  exemption  should  be 
granted  pursuant  to  10  CFR 
50.12(a)(2)(ii)  and  (v),  in  that  application 
of  the  regulation  in  this  particular 
instance  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule,  which  is 
to  measure  and  ensure  that  leakage 
through  the  primary  containment  does 
not  exceed  the  allowable  leakage  rate  at 
any  lime  during  the  operating  cycle;  and, 
that  the  exemption  would  provide  only 
temporary  relief  from  the  applicable 
requirement  and  the  license  has  made  a 
good  faith  effort  to  comply  with  the 
regulation.  This  one-time  exemption  will 
enable  Surry  Unit  2  to  resume  the  retest 
schedule  specified  in  Section  III.D.  of  10 
CFR  Part  50,  Appendix  J  and  therefore, 
prevent  unnecessary  pressurization  of 
the  containment  to  design  basis 
pressure.  The  staff  agrees  that  the 
source  of  leakage  which  caused  the 
prior  failures  has  been  corrected  and  an 
additional  Type  A  test  at  this  time  is  not 
required  to  achieve  the  underlying 
purpose  of  the  rule. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1),  this  exemption  is  authorized 
by  law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  vyith  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances. 


as  set  forth  in  10  CFR  50.12(a)(2)(ii)  are 
present,  justifying  the  exemption; 
namely  that  application  of  the  regulation 
in  this  particular  circumstance  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  the  exemption  is 
for  a  one-time  relief  only.  Accordingly, 
the  Commission  hereby  grants  an 
exemption  to  section  III.A.6(b)  of 
Appendix  J  to  10  CFR  Part  10  to  allow 
the  licensee  to  resume  the  Type  A  retest 
schedule  of  Section  III.D.  of  Appendix  J 
for  Surry  Unit  2.  This  exemption  does 
not  apply  if  the  next  test  is  deemed  a 
failure  by  the  NRC  acceptance  criteria. 
Such  a  failure  would  constitute  two 
consecutive  failures  and  Section 
III. A. 6(b)  would  again  apply. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (53  FR  46724). 

A  copy  of  the  licensee's  request  for 
exemption  dated  August  12, 1988.  as 
supplemented  August  15  and  August  31. 
1988.  and  previous  information 
submitted  by  letter  dated  February  29. 
1988,  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street,  NW.,  Washington, 
DC,  and  at  the  Swem  Library,  College  of 
William  and  Mary.  WiUiamsburg. 
Virginia  23185.  Copies  may  be  obtained 
upon  written  request  to  the  U.S.  Nuclear 
Regulatory  Commission  Washington.  DC 
20555,  Attention:  Director,  Division  of 
Reactor  Projects  I/II. 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland  this  21st  day 
of  November.  1988. 
Steven  A.  Varga,  Director, 
Division  of  Reactor  Projects — l/.'I,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-27487  Filed  11-28-88;  8:45  am) 

BILLING  CODE  7S9(M)1-M 


OFFICE  OF  PERSONNEL 
RAANAGEMENT 

Request  for  Approval  of  OPM  Form 
1530  Submitted  to  OMB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44,  U.S.  Code,  Chapter  35),  this  notice 
announces  a  request  to  extend  an 
information  collection  from  the  public. 
OPM  Form  1530,  Report  of  Medical 
Examination  of  Persons  Electing 
Survivor  Benefit  Under  the  Civil  Service 
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Retirement  System,  is  completed  by 
employees  who  wish  to  provide  a 
survivor  benefit  for  a  person  who  has  an 
insurable  interest  in  the  applicant.  This 
form  is  designed  to  collect  information 
from  both  the  applicant  and  the 
applicant's  physician  regarding  the 
applicant's  health.  Annual  use  by  these 
individuals  is  estimated  at  2,000  forms. 
The  estimated  average  burden  per 
respondent  is  one  hour  and  30  minutes 
for  a  total  annual  burden  of  3,000  hours. 
For  copies  of  this  proposal,  call 
Lawrence  F.  Dambrose  on  (202)  632- 
0199. 

DATES:  Comments  on  this  proposal 
should  be  received  by  December  13, 
1988. 

addresses:  Send  or  deliver  comments 
to— C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Room  6410.  Washington,  DC  20415 
and  Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
NW.,  Room  3235.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L  Bryson.  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 
ConsUnce  Honwr, 
Director. 
(FR  Doc.  88-27449  Filed  11-28-88: 8:45  am) 

BIUJNO  CODE  M2S4l1-«i 


Request  for  Approval  of  OPM  Form 
1536  Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 


Personnel  Management,  1900  E  Street, 
NW.,  Room  6410,  Washington,  DC  20415 
and  Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affaire,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
NW.,  Room  3235.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
James  L.  Bryson.  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 
Constance  Home, 
Director. 
[FR  Doc.  88-27450  Filed  11-28-88;  8:45  am] 

BILUNG  CODE  B32S-01-M 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44.  U.S.  Code.  Chapter  35),  this  notice 
announces  a  request  to  extend  an 
information  collection  from  the  public. 
OPM  Form  1536,  Former  Spouse's 
Application  for  Survivor  Annuity  under 
the  Civil  Service  Retirement  System,  is 
completed  by  former  spouses  of  a 
Federal  Government  employee  who  has 
died.  The  former  spouse  will  be  paid 
survivor  benefits  if  eligible.  Annual  use 
by  these  individuals  is  estimated  at 
5,000  forms.  The  estimated  average 
burden  per  respondent  is  30  minutes  for 
a  total  annual  burden  of  2500  hours.  For 
copies  of  this  proposal,  call  Lawrence  F. 
Dambrose  on  (202)  632-0199. 
date:  Comments  on  this  proposal 
should  be  received  by  December  13, 
1988. 

ADDRESSES:  Send  or  deliver  comments 
to— C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 


Comments  regarding  the  information 

collection  should  be  addressed  to 

Pauline  Lohens,  Railroad  Retirement 

Board,  844  Rush  Street.  Chicago.  Illinois 

60611  and  the  OMB  reviewer.  Justin 

Kopca  (202-395-7316).  Office  of 

Management  and  Budget.  Room  3002, 

New  Executive  Office  Building, 

Washington.  DC  20503. 

Pauline  Lohens. 

Director  of  Information  Resources 

Management 

[FR  Doc.  88-27508  Filed  11-28-88;  8:45  am) 

BILUNG  CODE  TMS^OI-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  die  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 


Summary  of  Propo8al(s) 

(1)  Collection  title:  Request  for 
Medicare  Payment. 

(2)  Form(s)  submitted:  G-740B,  G- 
740S.  HCFA-1500. 

(3)  OMB  Number  3220-0131. 

(4)  Expiration  date  of  current  OMB 
clearance: 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

(8)  Estimated  annual  number  of 
respondents:  800,000. 

(9)  Total  annual  response:  10.515.090. 

(10)  Average  time  per  response: 
.0000001  minutes. 

(11)  Total  annual  reporting  hours:  1. 

(12)  Collection  description:  The  Board 
administere  the  Medicare  program  for 
persons  covered  by  the  railroad 
retirement  system.  The  collection  will 
obtain  the  information  needed  by  the 
Travelers  Insurance  Company,  the 
Board's  carrier,  to  pay  claims  for 
services  and  supplies  covered  under 
Part  B  of  the  program. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Extension 


File  No. 


270-269. 
270-267.. 
270-294.. 
270-214.. 

270-40... 
270-42... 
270-217.. 


Rule/Forni 


Rule  6c-7. 

Rtjle11a-2. 

Rule  179-1(9). 

Rule  0-2  and  Fom»  4-R.  5-R,  6-R 

and7-R. 
Forni  ADV-W.  Rule  203-2. 
Rule  204-3. 
Rule  206(4)-i 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980, 
the  Securities  and  Exchange 
Commission  has  submitted  the  following 
matters  under  the  Investment  Company 
Act  of  1940  for  extension  of  OMB 
approval: 

Rule  6c-7  provides  an  exemption  from 
certain  provisions  of  sections  22(e)  and 
27  of  the  Investment  Company  Act  of 
1940  for  registered  separate  accounts 
offering  variable  annuity  contracts  to 
participants  in  the  Texas  Optional 
Retirement  Program.  There  are 
approximately  20  registrants  governed 
by  Rule  6c-7,  with  an  estimated 
compliance  time  of  30  minutes  per 
registrant. 

Rule  lla-2  sets  forth  conditions  for 
offers  of  exchange  by  certain 
Commission  approval.  There  are 
approximately  50  registrants  governed 
by  Rule  lla-2,  with  an  estimated 
compliance  time  of  15  minutes  per 
registrant. 


Rule  17g-l(g)  requires  that  a 
registered  management  investment 
company  file  with  the  Commission  a 
copy  of  the  bond  covering  its  officers 
and  employees  and  information  about 
any  claim  or  other  action  taken  with 
respect  to  the  bond.  There  are 
approximately  2,800  registrants 
governed  by  Rule  17g-l(g),  with  an 
estimated  compliance  time  of  one  hour 
per  registrant. 

Notice  is  also  hereby  given  that 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.),  the 
Securities  and  Exchange  Commission 
has  submitted  the  following  matters 
under  the  Investment  Advisers  Act  of 
1940  for  extension  of  OMB  approval: 

Rule  0-2  is  titled  Consent  to  Service  of 
Process  to  be  furnished  by  Non-resident 
Investment  Advisers  and  by  Non- 
resident General  Partners  or  Managing 
Agents  of  Investment  Advisers;  and 
Forms  4-R,  5-R,  6-R,  and  7-R,  are  titled 
Irrevocable  Appointments  of  Agent  for 
Services  of  Process,  Pleadings  and  Other 
Papers,  by  Individual  Non-resident 
Investment  Advisers,  and  Non-resident 
General  Partners  of  Investment 
Advisers,  respectively.  There  are 
approximately  3  registrants  governed  by 
rule  0-2,  with  an  estimated  compliance 
time  of  one  hour  per  registrant. 

Rule  203-2  governs  withdrawal  from 
registration  under  the  Advisers  Act  and 
Form  ADV-W  is  the  form  for 
withdrawing  registration  undeV  the 
Advisers  Act.  Approximately  555 
registrants  file  Form  ADV-W  annually, 
with  an  estimated  compliance  time  of  1 
hour  per  registrant. 

Rule  204-3  requires  certain  written 
disclosure  statements.  There  are 
approximately  14,400  investment 
advisers  governed  by  Rule  204-3,  with 
an  estimated  compliance  time  of  one 
half  hour  per  registrant  per  client. 

Rule  206(4)-2  governs  the  custody  or 
possession  of  funds  or  securities  by 
registered  investment  advisers.  There 
are  approximately  720  registrants 
governed  by  rule  206(4)-2,  with  an 
estimated  compliance  time  of  106  hours 
per  registrant. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gray 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 


NW..  Washington,  DC  20549-6004,  and 
Gary  Waxman,  Clearance  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Paperwork  Reduction  Project 
(3235-0276)  Office  of  Management  and 
Budget,  Room  3228  NEOB,  Washington, 
DC  20503. 

November  17, 1988. 
Johathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-27452  Filed  11-28-88;  8:45  am] 

BILUNG  CODE  WKHII-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV  Advisory  Council  Meeting; 
Public  Meeting;  Florida 

The  U.S.  Small  Business 
Administration,  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Miami,  will  hold  a  public  meeting  at 
2:00  p.m.  on  Thursday,  December  15, 
1988,  at  the  Comfort  Inn  at  the  Fort 
Lauderdale/Hollywood  International 
Airport,  2520  Stirling  Road,  Hollywood. 
Florida  33020,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration  and 
others  present. 

For  further  information,  write  or  call 
John  L.  Carey,  District  Director,  U.S. 
Small  Business  Administration,  1320 
South  Dixie  Highway,  Suite  501,  Coral 
Gables,  Florida  33146-2911,  308/350- 
5533. 

November  22. 1988. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  88-27411  Filed  11-28-86;  8:45  am] 

BILUNG  CODE  S02S-01-M 


Region  VII  Advisory  Council;  Public 
Meeting;  Kansas 

The  U.S.  Small  Business 
Administration,  Region  VII  Advisory 
Council,  located  in  the  geographica  area 
of  Wichita,  will  hold  a  public  meeting,  at 
11:30  a.m.  Wednesday,  December  14, 
1988,  at  the  Executive  Dining  Room,  on 
the  third  fioor  of  the  First  National  Bank 
located  at  105  North  Main  Street  In 
Wichita,  Kansas,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Clayton  Hunter,  District  Director,  U.S. 
Small  Business  Administration.  Wichita 


District  Office,  110  East  Waterman, 
Wichita,  Kansas,  316/269-6599. 
November  22. 1983. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  88-27409  Filed  11-28-88;  8:45  am] 

BILUNG  COOE  W2S-01-M 


Region  VII  SL  Louis  District  Advisory 
Council  Meeting;  Public  Meeting; 
Missouri 

The  U.S.  Small  Business 
Administration  Region  VII  St.  Louis 
District  Advisory  Council,  located  in  the 
geographical  area  of  St.  Louis  and 
Eastern  Missouri,  will  hold  a  public 
meeting  at  8:30  a.m.  on  Tuesday, 
December  13, 1988.  at  Peat  Marwick 
Main  and  Co..  1010  Market  Street.  19th 
Floor  Conference  Room,  St.  Louis, 
Missouri,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Robert  L.  Andrews.  District  Director, 
U.S.  Small  Business  Administration,  815 
Olive  Street,  Room  242,  St.  Louis, 
Missouri,  63101— (314)  539-6600. 
November  22. 1988. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
[FR  Doc.  88-27410  Filed  11-28-88;  8:45  am] 
BILUNG  CODE  KnS-OI-M 


Region  VI  Advisory  Council  Meeting; 
Public  Meeting;  Oklahoma 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Oklahoma  City,  will  hold  a  pubhc 
meeting  at  10:00  a.m.  to  3:00  p.m.  on 
Wednesday,  December  14, 1988,  at 
Metro  Tech,  201  NE.  48th,  Oklahoma 
City,  Oklahoma,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Truman  Branscum,  District  Director, 
U.S.  Small  Business  Administration,  200 
NW.  5th  Street,  Suite  670,  Oklahoma 
City,  Oklahoma  73102— Tel:  (405)  231- 
5237. 

November  22, 1988. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  88-27412  Filed  11-28-88;  8:45  amj 
BILLING  COOE  •02S-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certiftcatea.of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
During  ttte  Week  Ending  November  18, 
1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.)  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modity  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45942 

Date  Filed:  November  15. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  13, 1988. 

Description:  Applications  of 
Louisiana-Pacific  Corporation,  pursuant 
to  section  401(d)(3)  of  the  Act  and 
Subpart  Q  of  the  Regulations  requests 
authority  to  engage  in  interestate  and 
overseas  charter  air  transportation  of 
persons  and  property  between  any  point 
in  any  State  in  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  and  any 
other  point  in  any  State  of  the  United 
States  or  the  District  of  Columbia,  or 
any  territory  or  possession  of  the  United 
Statel 

Docket  No.  45943 

Date  filed:  November  15, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  13, 1988. 

Description:  Application  of  Louisiana- 
Pacific  Corporation,  pursuant  to  section 
401(d)(3)  of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  authority  to  engage 
in  foreign  charter  air  transportation  of 
persons  and  property  between  any  point 
in  any  State  m  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  and  any 
points  thereof. 

Docket  No.:  45944 

Date  filed  November  16, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  14, 1988. 

Description:  Application  of  Mid 
Pacific  Corporation  pursuant  to  section 
401(d)(1)  of  tne  Act  and  Subpart  Q  of  the 


Regulations  authority  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property  and 
mail. 


Docket  No.:  45945 

Date  filed:  November  16, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  14, 1988. 

Description:  Application  of  N4id 
Pacific  Air  Corporation  pursuant  to 
section  430(d)(3)  of  the  Act  and  Subpart 
Q  of  the  Regulations,  requests  authority 
to  engage  in  foreign  charter  air 
transportation  of  persons,  property  and 
mail. 

Docket  No.:  45483 

Date  Filed:  November  15. 1988. 

Due  Date  for  answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  13. 1988. 

Description:  Amendment  No.  1  to  the 
Applications  of  Aero-Chago,  S.A., 
requests  amendment  of  its  existing 
permit  to  authorize  scheduled  foreign  air 
transportation  of  property  and  mail  over 
the  following  routes:  Between  a  point  or 
points  in  the  Dominican  Republic  and 
the  terminal  point  Miami,  Florida. 
Between  a  point  or  points  in  the 
Dominican  Republic  and  the  terminal 
points  in  Borinquen,  Ponce,  Mayaguez 
and  San  {uan  Puerto  Rico. 

Docket  No.:  45922 

Date  filed:  November  17, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  15, 1988. 

Amendment  No.  1  the  AppUcation  of 
Aviacion  Del  Noroeste,  S.A.  de  C.V. 
supplements  its  application  for  a  foreign 
air  carrier  by  requesting  that 
Hermosillo-Tucson  and  Guaymas- 
Tucson  (Route  A.5.)  authority  be  added 
to  the  scheduled  authority  ANSA  is 
seeking. 

Docket  No.:  45948 

Date  Filed:  November  18, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  16, 1988. 

Description:  Application  of  Northwest 
Airlines.  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  nonstop  service 
between  Los  Angeles,  California,  and 
Sydney,  New  South  Wales,  Australia. 
PhylUs  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[PR  Doc.  8&-27483  Filed  11-28-88;  8:45  am] 

BILUNO  CODE  4t10-«2-M 


(Ordw  88-11-37:  Docket  45999] 

Order  Instituting;  United  States-yexico 
Ail-Cargo  Swvlce  ProcMding 

aoency:  Department  of  Transportation. 
action:  Institution  of  the  United  States- 
Mexico  All-Cargo  Service  Proceeding  to 
consider  certificate  applications  by 
seven  U.S.  carriers  to  provide  all-cargo 
scheduled  service  between  the  United 
States  and  Mexico.  Order  88-11-37. 
Docket  45959. 


summary:  Under  the  terms  of  a  U.S.- 
Mexico Memorandum  of  Understanding, 
the  United  States  can  designate  no  more 
than  three  U.S.  carriers  for  all-cargo 
service  over  the  following  route: 
Oakland.  Indianapolis,  Columbus, 
Dayton,  Louisville.  Harlingen.  McAllen. 
Memphis.  Newburgh.  Miami.  Houston- 
Chihuahua.  Guadalajara.  Monterrey. 
Merida.  Toluca. 

This  route  may  be  divided  into 
separate  city-pair  markets  on  the 
condition  that  only  one  U.S.  carrier  may 
serve  each  city-pair  market. 

The  Department  has  decided  to 
institute  an  oral  evidentiary  proceeding 
before  an  Administrative  Law  Judge  to 
select  three  U.S.  carriers  for  all-cargo 
Mexico  service  and  also,  to  select  the 
city-pair  markets  that  these  carriers  may 
serve.  The  proceeding  will  also  consider 
whether  the  existing  dormant  certificate 
authority  of  Airlift  International  for 
Mexico  all-cargo  service  should  be 
denied. 

The  Department  will  consolidate  into 
this  proceeding  the  certificate 
applications  for  all-cargo  Mexico 
authority  filed  by  Federal  Express 
Corporation,  Amerijet  International,  The 
Flying  Tiger  Line,  Aerial  Transit 
Company,  United  Parcel  Service,  and 
Evergreen  International  Airlines.  All  of 
these  carriers,  except  Evergreen,  also 
filed  corresponding  exemption 
applications.  The  Department  is 
dismissing  all  of  these  exemption 
applications. 

DATES:  Applications,  motions  to 
consolidate  and  petitions  for 
reconsideration  are  due  not  later  than 
December  7, 1988.  Answers  are  due  not 
later  than  December  12. 1988. 
ADDBESS:  Applications,  motions  to 
consolidate  and  petitions  for 
reconsideration  should  be  filed  in 
Docket  45959  addressed  to  the 
Documentary  Services  Division.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Room  4107, 
Washington,  DC  20590,  and  should  be 
served  on  all  parties  in  Docket  45959, 
the  Department's  Office  of 
Administrative  Law  Judges  and  Mr. 
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Robert  Goldner,  P-7.  at  the  same 
address. 

Dated:  November  22. 1988. 
Gregory  S.  Dol«. 

A  cling  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  88-27464  Filed  11-28-88:  8:45  am] 
BILLMta  COOC  4«10-«2-«l 

Federal  Aviation  Administration 
[Revision  No.  2) 

Approval  of  Noise  Compatibility 
Program;  Hartsfleld  Atlanta 
International  Airport,  GA 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  Revision  No.  2  of  the  noise 
compatibility  program  submitted  by  the 
City  of  Atlanta  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  9ft-52  (1980).  On 
October  16, 1984.  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  City  of  Atlanta  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  April  10, 1985,  the 
Administrator  approved  the  Hartsfield 
Atlanta  International  Airport  noise 
compatibility  program,  and  on  June  25, 
1987.  the  Administrator  approved  the 
first  revision  to  the  noise  compatibility 
program.  The  second  revision  to  the 
noise  compatibility  program  was 
approved  by  the  Administrator  on 
October  24. 1988.  All  of  the 
recommendations  of  the  program 
revision  were  approved.  No  program 
elements  relating  to  new  or  revised 
flight  procedures  for  noise  abatement 
were  proposed  by  the  airport  operator  in 
the  original  or  revised  noise 
compatibility  program. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Hartsfield 
Atlanta  International  Airport  noise 
compatibility  program  Revision  No.  2  is 
October  24. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Prouty,  Program  Manager, 
Hartsfield  Airports  District  Office,  Suite 
310.  3420  Norman  Berry  Drive. 
Hapeville.  Georgia  30354.  telephone 
(404)  763-7631.  Documents  reflecting  this 
FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 


given  its  overall  approval  to  Revision 
No.  2  of  the  noise  compatibility  program 
for  Hartsfield  Atlanta  International 
Airport,  effective  October  24. 1988. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties,  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  progremi.  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program, 
including  revisions,  was  developed  in 
accordance  with  the  provisions  and 
procedures  of  FAR  Part  150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discrimininate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements;  or  intrude  into  areas 
preempted  by  the  Federal  government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program,  including 
revisions,  are  delineated  in  FAR  Part 
150,  §  150.5.  Approval  is  not  a 


determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Atlanta,  Georgia. 

The  City  of  Atlanta  submitted  to  the 
FAA  on  June  19, 1984,  the  noise 
exposure  maps,  descriptions,  and  under 
other  documentation  produced  during 
the  noise  compatibility  planning  study 
conducted  from  1982  through  1984.  The 
Hartsfield  Atlanta  International  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  October  16. 
1984.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
October  29, 1984. 

The  revised  Hartsfield  Atlanta 
International  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  1992  and  beyond.  It  was  requested 
that  the  FAA  evaluate  and  approve  the 
material  as  a  noise  compatibility 
program  revision  as  described  in  section 
104(b)  of  the  Act.  The  FAA  began  its 
review  of  the  program  revision  on  July 
25, 1988,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  revision  within 
180  days  (other  than  the  use  of  new 
flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  revision  within  the  180-day 
period  shall  be  deemed  to  be  an 
approval  of  such  revision. 

"The  submitted  program  contained  five 
proposed  actions  for  noise  mitigation, 
one  of  which  was  changed  by  the 
proposed  program  Revision  No.  2.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substitute  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program  revision,  therefore,  was 
approved  by  the  Administrator  effective 
October  24, 1988. 

Outright  approval  was  granted  for  the 
revision  to  the  specific  program  element. 
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These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  24. 
1988.  The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Commissioner  of  Aviation, 
Hartsfield  Atlanta  International  Airport. 

Issued  in  Atlanta,  Georgia.  November  8. 
1988. 

Samuel  F.  Austin. 

Manager.  Atlanta  Airport  District  Office. 
[FR  Doc.  88-27445  Filed  11-28-88:  8:45  amj 

MLUNG  COOE  4910-1»-M 


Noise  Exposure  Map;  Sky  Harl>or 
International  Airport,  Phoenix,  AZ 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice.       ^____ 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Phoenix. 
Arizona  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA'3  determination  on  the  noise 
exposure  maps  is  November  4, 1988. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Howard  S.  Yoshioka,  Supervisor, 
Planning  Section.  AWP-611,  Federal 
Aviation  Administration.  Western 
Pacific  Region.  P.O.  Box  92007,  World 
Way  Postal  Center.  Los  Angeles. 
California  90009.  (213)  297-1250. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Sky  Harbor  International  Airport, 
are  in  compliance  with  applicable 
requirements  of  FAR  Part  150.  effective 
November  4. 1988. 

Under  section  103  of  the  Aviation 
Safety-and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA. 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 


An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  Part  150. 
promulgated  pursuant  to  Title  1  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Phoenix  on  December  30. 1987.  The  FAA 
has  determined  that  the  noise  exposure 
maps  for  Sky  Harbor  International 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
4, 1988.  FAA's  determination  on  an 
airport  operator's  noise  exposure  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
nor  is  it  a  commitment  to  approve  a 
noise  compatibility  program  or  to  fund 
the  implementation  of  the  program. 
If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  the  FAA's  evaluation  of  the  maps 


are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue  SW..  Room  617. 
Washington.  DC  20591. 

Federal  Aviation  Administration,  Western- 
Pacific  Region,  15000  Aviation  Boulevard, 
Room  6E25,  Hawthorne.  California  90261. 

Mr.  Neilson  a.  Bertholf,  Jr.,  Phoenix  Aviation 
Department.  3400  Sky  Harbor  Boulevard, 
Phoenix.  Arizona  85034-4420. 

Issued  in  Hawthorne,  California,  on 
November  4, 1988. 
Herman  C.  Bliss, 

Manager.  Airport  Division,  Western-Pacific 
Region. 
[FR  Doc.  88-27438  Filed  11-28-88;  8:45  am) 
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Noise  Exposure  Map  Notice.  Santa 
Maria  PutMIc  Airport,  Santa  Maria,  CA 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Santa 
Maria  for  Santa  Maria  Public  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
Part  150  are  in  compliance  with 
applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  November  4. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  ].  Conley,  Environmental 
Protection  Specialist.  AWP-611.3. 
Federal  Aviation  Administration. 
Western-Pacific  Region.  P.O.  Box  92007. 
World  Way  Postal  Center.  Los  Angeles. 
California  90009.  (213)  297-1621. 
SUPPLEMENTARY  INFORMATION:  Under 

section  103  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 


Regulations  (FAR)  Part  150.  promulgated 
to  Title  I  of  the  Act.  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Santa  Maria.  The  specific  maps  under 
consideration  are  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
Santa  Maria  Public  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  4. 1968.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  maps 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 


Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room  617, 
Washington,  DC  20591 

Feiieral  Aviation  Administration,  Western- 
Pacific  Region,  Airport  Division.  15000  S. 
Aviation  Boulevard,  Room  eE26, 
Hawthorne,  California  90261 

Dan  ].  Hoback,  General  Manager,  Santa 
Maria  Public  Airport  District.  3217  Skyway 
Drive  Santa  Maria,  California  93455. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading:  FOR  FURTHER  information 

CONTACT. 

Issued  in  Hawthorne  on  November  4, 1988. 

Herman  C.  Bliss, 

Manager,  Airport  Division,  Western-Pacific 
Region. 

[FR  Doc.  88-27446  Filed  11-28-88;  8:45  am) 

NLLINQ  COOE  4910-1»4I 


Noise  Exposure  Map;  Las  Vegas,  NV 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Clark  County, 
Nevada  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  November  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Cross,  Airport  Planner,  Federal 
Aviation  Administration,  Airport 
District  Office,  831  Mitten  Road, 
Burlingame,  California  94010,  (415)  876- 
2779. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  McCarran  International  Airport,  Las 
Vegas,  Nevada  are  in  compliance  with 
applicable  requirements  of  FAR  Part 
150,  effective  November  3, 1988. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA, 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 


An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Clark  County 
on  March  1, 1988.  The  FAA  has 
determined  that  the  noise  exposure 
maps  for  McCarran  International 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
3. 1988.  FAA's  determination  on  an 
airport  operator's  noise  exposure  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
nor  is  it  a  commitment  to  approve  a 
noise  compatibility  program  or  to  fund 
the  implementation  of  the  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  would  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  203  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  cf  the  noise  exposure  maps 
and  the  FAA's  evaluation  of  the  maps 
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are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SW..  Room  617, 
Washington,  DC  20591. 

Federal  Aviation  Administration.  Western- 
Pacific  Region,  Airport  District  Office,  831 
Mitten  Road,  Burlingame.  California  94010. 

Mr.  Robert  Broadbent,  Director  of  Aviation, 
McCarran  International  Airport,  Las  Vegas, 
Nevada  89111-1005. 

Issued  in  Hawthorne,  California,  on 
November  3, 1988. 
Hennan  C.  Bliss, 

Manager.  Airport  Division.  Western-Pacific 
Region. 

(FR  Doc.  88^27437  Filed  11-28-88;  8:45  am] 
BILUNQ  COOC  4910-13-M 


Noise  Exposure  Map;  Nashville, 
International  Airport,  Nashville,  TN 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Metropolitan 
Nashville  Airport  Authority  for 
Nashville  International  Airport,  under 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  9&-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  November  14. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Otis  T.  Welch,  Principal  Planner/ 
Programmer  Airport  District  Office; 
3973  Knight  Arnold  Road,  Suite  105; 
Memphis,  Tennessee  38118-3004; 
telephone  number  901/521-3495. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Nashsville  International  Airport  are 
in  compliance  with  applicable 
requirements  of  Part  150,  effective 
November  14, 1988. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  [hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community. 


government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations,  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act.  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Metropolitan  Nashville  Airport 
Authority.  The  Specific  maps  under 
consideration  are  the  "FY  1988  Noise 
Exposure  Map"  and  "FY  1993  Baseline 
Noise  Exposure  Map"  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Nashville  International  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  14. 1988.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 


by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW..  Room  617, 
Washington,  DC  20591. 

Federal  Avaiation  Administration,  Airports 
District  Office,  3973  Knight  Arnold  Rd.,  Suite 
105.  Memphis,  TN  38118-3004. 

Metropolitan  Nashville  Airport  Authority, 
Communication  Division.  4th  Floor  One 
Terminal  Drive.  Suite  501.  Nashville.  TN 
37214.  615-275-1610. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  'FOR  FURTHER  information 

CONTACT". 

Issued  in  Memphis,  Tennessee.  November 
14, 1988. 
John  M.  Dempsey. 

Manager.  Memphis  Airports  District  Office. 
(FR  Doc.  88-27447  Filed  11-28-88:  8:45  am] 

BILLING  CODE  M10-13-M 


Noise  Exposure  Map;  Receipt  of  Noise 
Compatibility  Program  and  Request 
for  Review,  McGhee  Tyson  Airport. 
Knoxvilie,  TN 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Metropolitan 
Knoxvilie  Airport  Authority  for  the 
McGhee  Tyson  Airport,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  the  McGhee  Tyson  Airport 
under  Part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  May  8, 1989. 
EFFECTIVE  DATE:  The  effective  date  of 
the  F.AA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  9, 
1988.  The  public  comment  period  ends 
January  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Otis  T.  Welch.  Civil  Engineer;  Airports 
District  Office;  3973  Knight  Arnold 
Road,  Suite  105;  Memphis.  Tennessee 


38118-30004;  telephone  number  901/521- 
3495. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  McGhee  Tyson  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 
November  9, 1988.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  8, 1989.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations.  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Metropolitan  Knoxvilie  Airport 
Authority  submitted  to  the  FAA  on 
January  5, 1988.  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  an  airport 
noise  compatibility  planning  study  from 
January  1986  to  December  1987.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  the  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Metropolitan  Knoxvilie  Airport 
Authority.  The  specific  maps  under 
consideration  are  "Noise  Exposure  Map: 


1986  Operations"  and  "Noise  Exposure 
Map — 1991  Operations"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  the  McGhee  Tyson 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
9. 1938.  FAA's  determination  on  an 
airport  operator's  noise  exposurse  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibiliities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part    e 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
of  the  airport  operator,  under  §150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
McGhee  Tyson  Airport,  also  sffective  on 
November  9, 1988.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  May  8, 1989. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  §150.33.  The  primary 
considerations  in  the  evaluation  process 


are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SW..  Room  617, 
Washington,  DC  20591. 

Federal  Aviation  Administration.  Airports 
District  Office,  3973  Knight  Arnold  Rd.,  Suite 
105.  Memphis.  TN  38118-3004. 

Mr.  Terry  Igoe,  Executive  Director, 
Metropolitan  Knoxvilie  Airport  Authority. 
McGhee  Tyson  Aii-port.  Alcoa,  Tennessee 
37701. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  "FOR  FURTHER  information 
CONTACT." 

Issued  in  Memphis,  Teimessee,  November 
8. 1988. 

Wayne  R.  Miles, 

Assistant  Manager.  Memphis  Airports 
District  Office. 
[FR  Doc.  88-27448  Filed  11-28-88:  8:45  am] 

BtLUNG  COOE  4910-13-M 


Maritime  Administration 

[t>ocket  S-838] 

International  Shipholding  Corp^ 
Amendment  to  Application  for 
Permission  Under  Merchant  Marine 
Act,  to  Acquire  Waterman  Marine 
Corp.  and  Waterman  Industries  Corp. 

International  Shipholding  Corporation 
and  its  subsidiaries  (ISC)  by  letter  dated 
November  16, 1988.  has  requested  an 
amendment  to  the  Federal  Register 
Notice  dated  November  18. 1988  (53  FR 
46178)  in  order  that  the  sentence 
beginning  in  paragraph  seven,  line  six. 
should  read:  "ISC  also  owns  a  14 
percent  interest  in  one  management  firm 
and  a  50  percent  interest  in  two 
management  firms  offering  ship  services 
in  Norway,  the  Netherlands,  and 
Singapore." 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  20.804  Operating-Differential 
Subsidies  (ODS)  and  20.800  Construction- 
Differential  Subsidies  (CDS)) 
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By  Order  of  the  Maritime  Administrator. 
James  E.  Saari, 
Secretary. 

[FR  Doc.  88-27510  Filed  11-28-88;  8:45  amj 
BIUJNO  cooc  4«ie-«1-«i 

DEPARTMENT  OF  THE  TREASURY 

Office  of  ttte  Secretary 

[Oept.  Swies  Cir^  PubNc  Debt  Na  31-68] 

Treasury  Notes  of  Noveml>er  30, 1990, 
Series  AH-1990 

Washington,  November  17, 1988. 

1.  Invitatioii  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  30, 1990, 
Series  AH-1990  (CUSIP  No.  912827  WX 
6),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  30, 1988,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  31, 1989.  and 
each  subsequent  6  months  on  November 
30  and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  30, 1990,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 


moneys.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $ia000.  $10aO0O.  and  $1,000,000. 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16. 1986), 
apply  to  the  Notes  offered  in  this 
circtilar. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  prior  to 
1:00  p.m.,  Eastern  Standard  time, 
Tuesday,  November  22, 1988. 
Noncompetitive  tenders  as  defmed 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
November  21, 1988,  and  received  no 
later  than  Wednesday,  November  30, 
1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defmed  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 


and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  deBned 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  himdred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 


to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  Indders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday.  November  30, 198a 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defmed  in  the  general  regulations 
governing  United  States  secnirities;  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Monday,  November  28, 1988.  In  addition. 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accoimts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Wednesday, 
November  30. 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  recieve  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc  8&-27575  Filed  11-28-68:  3:13  pm] 
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[Dept  CIr.;  Putilic  Debt  Series  No.  32-88] 

Treasury  Notes  of  February  15, 1994 
Series  H-1994. 

Washington.  November  17, 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $7,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15, 1994, 
Series  H-1994  (CUSIP  No.  912827  WY  4). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  %vill  be 
determined  in  the  manner  described 
below.  Additional  amount  of  the  Notes 
may  be  issued  at  the  average  price  to 
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Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Descriptioa  of  Secuiities 

2.1.  The  Notes  will  be  dated  December 
1, 1988,  and  will  accrue  interest  from 
that  date,  payable  on  a  seminannual 
basis  on  August  15, 1969,  and  each 
subsequent  6  months  on  February  15 
and  August  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  February  15, 1994,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  Tliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
51 ,000,  $5,000,  $10,00a  $10a00a  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  maiicetable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  1826a  et  seq.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
IKX)  p.m..  Eastern  Standard  time, 
Wednesday,  November  23. 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
November  22, 1988,  and  received  no 
later  than  Thursday.  December  1. 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
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minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  definded  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defmed 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instmmentatlities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 


tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday.  December  1, 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 


not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  November  29. 1988. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositories  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Thursday.  December  1. 1988. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secreatry  of  Treasury, 
be  forfeited  to  the  United  States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  theJnscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 


pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Murphy 

Fiscal  Assistant  Secretary. 

[PR  Doc.  88-27576  Filed  11-25-88;  3:13  pmj 

BIUJNQ  CODE  4aiO-40-M 

Fiscal  Service 

(D*pt  Ore.  570. 198a  Ftov..  Supp.  No.  2] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Fidelity  and  Guaranty 
Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308.  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury 
Circular  570. 1988  Revision,  on  page 
25061  to  reflect  this  addition: 

Fidelity  and  Guaranty  Insurance 
Company 

Business  Address:  100  Light  Street, 
P.O.  Box  1138.  Baltimore,  MD  21203. 

Underwriting  Limitation  *:  $1,148,000. 

Surety  Licenses  •:  All  except  AS,  HI. 
CU.  PR.  WY,  VI. 

Incorporated  in:  Iowa. 

Certificates  of  Authority  expire  on 
June  30th  each  year  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (32  CFR 
Part  223].  A  list  of  qualified  companies 
is  published  aimually  as  of  July  1st  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington.  DC  20227, 
telephone  (202)  287-3921. 

Dated  November  10. 1988. 
Nfitchell  A.  Levine, 

Assistant  Commissioner,  Comptroller, 
Financial  Management  Service. 

[PR  Doc.  88-27454  Filed  11-28-88;  8:45  am] 

■LLINO  CODE  M10-35-M 

(DepL  CIrc.  570. 1988  Rev..  Supp.  No.  3] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Nordia  Insurance  Co. 

'    The  Western  Fire  Insurance  Company, 
a  Kansas  corporation,  has  formally 
changed  its  name  to  Nordia  Insurance 
Company,  effective  June  7. 1988.  The 
Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  as 


The  Western  Fire  Insurance  Company  at 
53  FR  25079.  July  1. 1988. 

Notice  is  also  given  that  the 
Company's  business  address  has  been 
changed  to  P.O.  Box  886.  Shelton,  CT 
06484-4)886. 

Although  the  Company  wishes  to 
retain  its  Certificate  of  Authority,  it  has 
informed  the  department  of  Treasury 
that  it  will  temporarily  stop  writing 
Federal  Surety  bonds.  Therefore,  tmtil 
further  notice.  Federal  bond-approving 
officers  should  not  accept  bonds  written 
by  Nordia  Insurance  Company.  In 
accordance  with  this  notice.  Federal 
Bond-approving  officers  should  aimotate 
their  reference  copies  of  Treasury 
Circular  570, 1988  Revisio  appropriately. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of 
Treasury,  Financial  Management 
Service,  Finance  Division.  Surety  Bond 
Branch,  Washington.  DC  20227,  or  by 
calling  (202)  287-3921. 

Dated:  November  10. 1988. 
Mitchdl  A.  Levins, 

Assistant  Commissioner,  Comptroller, 
Financial  Management  Service. 
[FR  Doc  88-27453  Filed  11-28-88;  8:45  am] 

BtLLMCCOOC  MIV-M-M 


UNITED  STATES  INFORMATION 
AGENCY 

Bureau  of  Educational  arKl  Cultural 
Affairs;  Grant  Program;  Summer 
Engllsti  Teaching  Institute  for  South 
African  Educators 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  plans  to 
sponsor  a  Summer  English  Teaching 
Institute  for  twenty-five  South  African 
secondary  school  teachers  and  teacher 
trainers.  Participants  will  be  individuals 
involved  with  EngUsh  teaching  in  black 
education  and  will  be  drawn  from 
schools,  teacher  training  institutions, 
and  the  non-formal  sector.  Minimum 
qualification  will  be  a  two-year  teacher 
training  diploma  beyond  secondary 
school.  USIA  is  asking  for  detailed 
proposals  from  U.S.  institutions  of 
higher  education  which  have  an 
acknowledged  reputation  in  the  field  of 
teaching  English-as-a-Foreign  Language 
(EFL]/English-as-a-Second  Language 
(ESL)  and  special  expertise  in  handling 
cross-cultural  programs. 

The  general  objective  of  the  Institute 
is  to  support  and  encourage  the 
upgrading  of  secondary  education  for 
blacks  in  the  field  of  English.  The 
program  should  be  designed  for 
secondary  level  classroom  teachers  with 
responsibilities  in  curriculum  planning 
and  course  material  development,  and 


teacher  trainers  with  responsibilities  in 
supervision  and  staff  training. 

Tune  Frame  and  General  Descriptioa 

The  Institute  should  be  programmed 
to  last  five  weeks  beginning  on  or  about 
Friday,  July  7, 1989  and  ending  on  or 
about  Sunday.  August  13, 1989.  The 
participants  will  arrive  directly  at  the 
campus  site  from  their  home  country.  It 
is  expected  that  the  university  program 
staff  will  make  arrangements  to  have 
participanta  met  upon  arrival  at  the 
airport  nearest  the  university  campus. 
Few  if  any  participants  will  have  visited 
the  United  States  previously.  In  view  of 
this,  an  initial  orientation  to  the 
university  community  and  a  brief 
introduction  to  U.S.  society  should  be 
considered  an  integral  part  of  the 
Institute  and  should  be  held  on  the  first 
two  to  three  days  of  the  program. 

The  appUcant  is  asking  to  design  a 
program  with  emphasis  on  methodology, 
supervision,  and  teaching  techniques  in 
EFL/ESL  which  will  meet  the  special 
needs  of  secondary  school  trainers  and 
teacher  trainers  from  South  Africa.  The 
program  should  maintain  a  relative 
balance  among  discussion  sessions, 
lectures,  workshops,  and  practicums. 
Lengthy  lectures  should  not  be  the  usual 
format. 

The  academic  program  should  be 
complemented  by  ample  time  for 
interaction  with  American  students, 
faculty,  and  administrators,  and  the 
local  community  to  improve  the 
participants'  understanding  of  the 
United  States.  In  this  regard,  the 
Institute  should  incorporate  cidtural 
features  such  as  commimity  and  cultural 
activities,  field  trips  to  places  of  local 
interest,  home  stays  with  families  in  the 
area  (other  secondary  educators  if 
possible),  and  events  which  will  bring 
the  participants  into  contact  ivith 
Americans  from  a  variety  of 
backgrounds. 

Following  the  program  at  the 
university  participants  will  have  a  short 
professional/cultural  tour  of  the  U.S. 
which  will  be  handled  by  a  separate 
contract  agency. 

Program  Objectives 

Some  specific  areas  to  address  in  the 
Institute  are: 

1.  English-as-a-Second  Language/ 
English-as-a-Foreign  Language 
methodology  in  theory  and  practice; 
policy  issues  in  the  use  of  English  as  a 
medium  of  instruction  for  non-native 
English  speakers;  transition  from  mother 
tongue  instruction  to  English. 

2.  Language  enhancement  in 
communication,  pronunciation,  syntax, 
writing,  and  reading. 


;aAj 


♦  m 


'^n 


48064 


Federal  Register  /  Vol.  53,  No.  229  /  Tuesday.  November  29.  1988  /  Notices 


48065 


3.  Enhancement  of  pedagogical  skills, 
curriculum  development,  development 
of  teacher-made  materials;  development 
of  curriculum  materials  during  the 
Institute  which  can  be  used  in  home 
country. 

4.  Development  of  supervisory  skills 
in  observation  and  evaluation  of 
classroom  teachers,  training  teachers  to 
handle  individual  and  small  group  needs 
in  classes  with  fifty  or  more  students. 

5.  For  teacher  trainers:  Enhancement 
of  teacher  training  skills;  development  of 
in-service  training  programs  for 
teachers;  designing  and  conducting 
workshops  to  train  EFL/ESL  teachers. 

6.  Visits  to  on-going  EFL/ESL  classes 
in  local  educational  or  community 
centers,  providing  participants  withn 
opportunities  to  practice  EFL/ESL  skills. 

7.  Involving  participants  in  American 
culture  through  community/cultural 
activities.  This  should  include 
interaction  with  Americans  from  a 
variety  of  backgrounds. 

8.  Evaluation  of  various  components 
of  the  Institute  as  well  as  the  entire 
Institute. 

9.  To  the  extent  possible.  Institute 
materials  should  be  chosen  and/or 
designed  to  be  useful  upon  returning  to 
South  Africa. 

A  short  professional/cultural  tour  of 
selected  sites  in  the  United  States  will 
follow  the  Institute.  A  separate  contract 
agency  will  be  responsible  for  the  post- 
institute  tour  and  will  handle  all 
programming  and  logistics,  management, 
and  expenses  of  the  tour.  USIA  will 
inform  the  Institute  grantee  of  these 
arrangements  at  the  time  of  the  grant 
award,  the  university  hosting  the 
Institute  will  be  expected  to  provide 
consultation  and  advice  to  the 
organization  responsible  for 
programming  the  post-institute  tour. 

Requirements 

All  Institute  programming  and 
administrative  logistics,  management  of 
the  academic  program,  local  travel,  and 
on-site  university  arrangements  will  be 
the  responsibility  of  the  university 
including  enrolling  participants  in 
Teachers  of  English  to  Speakers  of 
Other  Languages  (TESOL).  USIA  will  be 
responsible  for  all  communications  to 
and  from  the  U.S.  Information  Service 
posts  in  South  Africa,  and  will  provide 
the  university  with  participants  biodata 
and  itineraries  and  offer  any  advice  or 
guidance  the  university  might  find 
useful.  USIA  will  also  handle  travel 
arrangements  from  South  Africa  to  the 
Institute. 


If  your  university  decides  to  submit  a 
proposal,  it  should  provide  a  detailed 
plan  in  response  to  the  needs  and 
priorities  outlined  above.  Applicants 
should  draw  imaginatively  on  the  full 
range  of  resources  offered  by  their 
universities  but  may  involve  outstanding 
professionals  from  other  universities  or 
organizations.  The  proposal  must  clearly 
demonstrate  quality  on-site  management 
capabilities  for  the  academic  and  cross- 
cultural  components  of  the  Institute.  The 
overall  quality  and  effectiveness  of  the 
Institute  hinges  upon  good 
administrative  and  organizational 
capabilities  to  manage  interactions 
between  foreign  educators  and 
Americans. 

All  submited  proposals  should  include 
the  following: 

1.  A  detailed  plan  in  response  to  the 
needs  and  objectives  outlined  above. 
The  detailed  narrative  should  outline 
the  structure  and  organization  of  the 
Institute  including  a  day-by-day  agenda. 
It  should  also  include  a  proposed  list  of 
appropriate  books,  reading  or  prepratory 
materials  which  would  be  sent  to 
participants  before  their  departure  for 
the  U.S.  providing  them  with  the  topics 
to  be  discussed,  as  well  as  practical 
suggestions  for  preparing  for  their  stay 
at  the  University. 

2.  Current  curricula  vitae  of  proposed 
faculty  and  consultants. 

3.  A  specific  and  detailed  line  item 
budget  for  both  administrative  and 
program  costs.  Included  in  the  budget 
worksheet  should  be  budget 
explanations  detailing  how  costs  were 
computed,  i.e.  salaries  should  include 
position  title,  annual  salary,  and  per 
cent  of  effort  used  for  this  program.  The 
budget  should  include  and  elaborate  on 
each  of  the  following: 

a.  Tuition,  salaries  and  benefits,  or 
services  (including  support  staff]  for  the 
Institute  program  and  other  direct  costs. 

b.  Housing  and  board  at  the 
university;  for  example,  faculty 
residences,  graduate  dormitories,  home 
stays,  or  other  if  necessary. 

c.  Transportation  costs  for  all  travel 
during  the  course  of  the  Institute. 
(International  travel  arrangements  will 
be  made  by  USIA  and  other  domestic 
travel  will  be  handled  by  the  agency 
programming  the  post-institute  tour). 

d.  Miscellaneous  costs  such  as  daily 
maintenance  ($10.00  per  participant), 
honoraria,  film  rentals,  certificates, 
cultural  activities,  support  materials, 
supplemental  book  allowance  ($150  per 
participant)  and  TESOL  membership 
fees. 


e.  University  contributions  or  cost 
sharing  and/or  private  sector 
contributions. 

f.  Indirect  costs  which  should  be  held 
to  a  minimum. 

For  your  guidance,  our  experience 
with  similar  institutes  would  indicate 
that  the  cost  to  USIA  for  this  Institute 
should  probably  not  exceed  $90,000. 
Based  on  the  final  number  of 
participants  some  modifications  may  be 
necessary  following  the  grant  award. 

Evaluation  Criteria 

A  panel  of  senior  USIA  officers 
experienced  in  TEFL,  the  exchange  of 
international  educators,  and  African 
affairs  will  use  the  following  criteria 
when  evaluating  proposals: 

(1)  Quality  and  creative  design  of  the 
Institute; 

(2)  Quality,  rigor,  and  appropraiteness 
of  proposed  syllabus  to  goals  of  the 
Institute; 

(3)  Clear  evidence  of  the  ability  to 
deliver  a  substantive  academic  and 
pedagogical  EFL/ESL  program; 

(4)  Demonstrated  high  quality  EFL/ 
ESL  programs— experience  with  South 
Africa  is  desirable: 

(5)  A  quality  evaluation  at  the 
conclusion  of  the  situation: 

(6)  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  international  visitors 
with  specific  discussion  of  how 
managerial  and  logistical  arrangements 
will  be  undertaken; 

(7)  The  experience  of  professionals 
and  staff  assigned  to  the  Institute; 

(8)  The  availability  of  local  and  state 
resources  for  the  orientation  and 
Institute; 

(9)  Access  to  EFL/ESL  professionals 
and  programs  from  various  universities 
and  organizations; 

(10)  Cost-effectiveness. 
Applicants  should  submit  10  copies 

each  of  a  500  word  summary,  a  proposal 
not  to  exceed  20  typed,  double-spaced 
pages,  the  detailed  budget,  and  a 
completed  and  signed  application  cover 
sheet  (enclosed).  Final  proposals  must 
be  received  in  the  Agency  by  close  of 
business  January  27. 1989.  The  proposal 
should  be  submitted  to:  U.S.  Information 
Agency,  Office  of  Academic  Programs, 
Africa  Branch,  E/AEA  Attn:  Dr.  Ellen 
Berelson,  Room  232.  301  4th  Street,  SW.. 
Washington.  DC  20547,  Phone  (202)  485- 
7355. 

Date:  November  16, 1988. 
Guy  Story  Brown, 

Director.  Office  of  Academic  Programs. 
(FR  Doc.  88-27520  Filed  11-28-88:  8:45  Am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put>list>ed 
under  ttie  "Government  in  tt>e  Sunstiine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  ENERGY  REOULATORY 
COMMISSION 

November  23, 1988 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409).  5.  U.S.C.  552B: 
TIME  AND  PLACE:  10:00  a.m.,  November 
30.1988. 

place:  825  North  Capitol  Street,  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell,  Secretary 
Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agency; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda.  887di  Meeting — 
November  30, 1968,  Regular  Meeting  (lOM 
cm.) 

CAP-1. 

Project  No.  10418-003.  City  of  Harrisburg. 
Pennsylvania 
CAP-2. 
Project  No.  2B42-013,  City  of  Idaho  Falls. 
Idaho 
CAP-3. 

Project  No.  6765-005,  BME  Enterprises.  Inc. 
CAP-4. 

Project  No.  2512-011.  Elkem  Metals 
Company 
CAP-5. 

Project  No.  941&-002.  JDJ  Energy  Company 
CAP-6. 
Project  No.  2716-013,  Virginia  Electric  and 
Power  Company 
CAP-7. 
Project  No.  516-056.  South  Carolina  Electric 
&  Gas  Company 
CAP-8. 
Project  No.  2785-008.  Wolverine  Power 
Corporation 
CAP-9. 
Docket  No.  UL88-12-001.  Central  Vermont 
Public  Service  Corporation 
CAP-10. 
Docket  No.  UL88-16-001.  Central  Venhont 
Public  Service  Corporation 
CAP-11. 

Docket  No.  UL8&-17-001.  Central  Vermont 
Public  Service  Corporation 


CAP-12. 
Docket  No.  QF87-345-001.  City  of 
Burlington.  Vermont.  Electric  Department 
and  Winooski  One  Partnership 
CAP-13. 

Project  No.  10405-004.  Craig  W.  Scott 
CAP-14. 

Omitted 
CAP-15. 

Docket  Nos.  UI^7-16-001  and  UL87-17- 
001,  Niagara  Mohawk  Power  Corporation 
CAP-16. 

Project  No.  2920-006,  Truckce  Donner 
Public  Utility  District 
CAP-17. 
Project  No.  2114-013.  Public  Utility  District 

No.  2  of  Grant  County,  Washington 
Project  Nos.  943-002  and  2145-000,  Public 
Utility  District  No.  1  of  Chelan  County, 
Washington 
Project  No.  2149-002,  Public  Utility  District 

No.  1  of  Douglas  County,  Washington 
Docket  No.  B-0569-001  (Vemita  Bar  Phase). 
State  of  Washington  Department  of 
Fisheries  v.  Public  Utility  District  No.  2  of 
Grant  County.  Washington 
CAP-18. 
Docket  No.  EL88-37-000.  Kentucky  Utilities 
Company 
CAP-19. 
Docket  No.  QF88-507-000.  U.S.  Army  Corps 
of  Engineers 
CAP-20. 
Docket  No.  EC88-23-001,  Tucson  Electric 
Power  Company.  San  Diego  Gas  and 
Electric  Company,  SD  Acquisition  Corp. 
(California),  and  San  Diego  Acquisition 
Corp. 
CAP-21. 
Docket  No.  ERB4-348-009.  American 
Electric  Power  Service  Corporation 
CAP-22. 
Docket  No.  EL87-30-005.  Connecticut  Light 
and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company 
CAP-23. 

Docket  No.  ER83-657-004.  Houston  Lighting 
and  Power  Company 
CAP-24. 
Docket  No.  El,88-2{>-000,  Kentucky  Utilities 

Company 
Docket  No.  EL88-32-000.  Nevada  Power 
Company 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  GP87-60-001.  Transcontinental 
Gas  Pipe  Line  Corporation  v.  Enstar 
Petroleum  Company 
CAM-2. 
Docket  No.  GP8a-2-001.  Forest  Oil 
Corporation 
CAM-3. 
Docket  No.  IN83-1-059  (Phase  11).  Amoco 
Production  Company,  et  al. 
CAM-4. 
Docket  No.  SA88-5-001,  Red  River  Gas 
Pipeline  Corporation 


CAM-5. 
Docket  No.  RM87-17-002.  Natural  Gas 
Data  Collection  System 

Consent  Gas  Agenda 

CAG-1. 
Docket  Nos.  RP89-14-000  and  001.  Inter- 
City  Minnesota  Pipelines  Ltd. 
CAG-2. 

Docket  No.  RP89-16-000.  Transwestem 
Pipeline  Company 
CAG-3. 

Docket  Nos.  RP85-58-022.  TA85-1-33-011. 
RP85-58-023  and  TA85-1-33-012.  El  Paso 
Natural  Gas  Company 
CAG-4. 
Docket  Nos.  RP88-92-004.  TQ89-1-1 1-001. 
TM89-1-11-000  and  RP88-124-003. 
United  Gas  Pipe  Line  Company 
CAG-5. 
Docket  Nos.  RP82-55-038  and  RP87-7-007, 
TransconUnental  Gas  Pipe  Line 
Corporation 
CAG-6. 
Docket  No.  RP88-18(MK)4.  Trunkline  Gas 
Company 
CAG-7. 
Docket  No.  RP88-94-010.  Natural  Gas 
Pipeline  Company  of  America 
CAG— 8 
Docket  Nos.  TQ89-1-22-000.  TQe»-l-22- 

001,  RP89-1S-000  and  RP89-15-001,  CNG 
Transmission  Corporation 

CAG— B. 
Docket  No.  TQ89-1-28-OD0.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-ia 

Docket  No.  TQ89-1-25-000.  Mississippi 
River  Transmission  Corporation 

CAG-11. 

Docket  No.  TQ89-1-63-000.  Carnegie 
Natural  Gas  Company 
CAG-12. 
Docket  No.  TQ89-1-15-000,  Mid  Louisiana 
Gas  Company 
CAG-13. 
Docket  No.  RP88-24O-002.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-14. 
Docket  No.  RP88-239-001.  Trunkline  Gas 
Company 
CAG-15. 
Docket  Nos.  RP88-177-003  and  RP88-23a- 

002.  Texas  Gas  Transmission 
Corporation 

CAG-16. 
Docket  No.  RP88-241-002.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-17. 
Docket  No.  TQ89-1-55-000.  Questar 
Pipeline  Company 
CAG-ia 

Omitted 
CAG-19. 
Docket  f*)8.  RP82-121-001  and  RP82-12S- 
024.  Tennessee  Gas  Pipeline  Company 
CAG-20. 

Docket  No.  RP8&-96-007.  Southern  Natural 
Gas  Company 
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CAG-21. 
Docket  No.  RP85-125-023.  Tennessee  Gas 
Pipeline  Company 
CAG-22. 

Docket  No.  RP88-243-O01,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-23. 

Docket  No.  RP88-246-002,  ANR  Pipeline 
Company 
CAG-24. 
Docket  Nos.  RP85-58-024  and  TA85-1-33- 
013.  El  Paso  Natural  Gas  Company 
CAG-25. 
Docket  Nos.  RP88-249-001  and  RP88-228- 
004,  Tennessee  Gas  Pipeline  Company 
CAG-26. 
Docket  No.  RP85-141-OT0.  Texas  Gas 
Transmission  Corporation 
CAG-27. 

Docket  No.  RP88-251-003.  Texas  Eastern 
Transmission  Corporation 
CAG-2a 

Docket  Nos.  TQ89-1-33-001,  TM89-1-33- 
001,  TA88-1-33-000  and  TA88-3-33-002, 
El  Paso  Natural  Gas  Company 
CAG-29. 
Docket  No.  RP88-239-0O3.  Trunkline  Gas 
Company 
CAG-30. 
Docket  No.  RP88-24O-001,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-31. 

Docket  No.  RP88-241-O01.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-32. 
Docket  Nos.  RP83-35-038  and  041.  Texas 
Eastern  Transmission  Corporation 
CAG-33. 
Docket  Nos.  RP88-181-004  and  RP86-94- 
011,  Sea  Robin  Pipeline  Company 
CAG-34. 
Docket  No.  RP87-47-001,  Phillips  Gas 
Pipeline  Company 
CAG-35. 
Docket  No.  RP88-230-001,  Texas  Gas 
Transmission  Corporation 
CAG-36. 
Docket  No.  RP88-119-007,  TA84-2-9-009 
and  TA85-1-9-006,  Tennessee  Gas 
Pipeline  Company 
CAG-37. 
Docket  Nos.  TA87-2-28-002,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-38. 
Docket  No.  ST85-1 397-001.  The  Kansas 
Power  and  Light  Company 
CAG-39. 

Omitted. 
CAG-40. 
Docket  No.  RP83-93-Cn8.  Trunkline  Gas 
Company 
CAG-41. 
Docket  No.  RP89-17-000.  Northwest 
Pipeline  Corporation 
CAG-42. 

Omitted. 
CAG-43. 

Omitted. 
CAG-^. 

Docket  No.  RP85-206-003,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-45. 

Docket  No.  □87-223-002,  OXY  USA  Inc. 
CAG-46. 
Docket  No.  CI88-263-0OZ  Amoco 
Production  Company 


Docket  No.  CI88-312-001,  Mobil  Oil 
Elxploration  and  Producing  Southeast. 
Inc. 
CAG-J7. 

Docket  No.  CI87-660-000,  Bob  Hurt 
CAG-48. 
Docket  No.  CP87^10-002,  Great  Lakes  Gas 
Transmission  Company 
CAG-49. 

Docket  Nos.  CP87-407-004  and  RPU6-138- 
006,  National  Fuel  Supply  Corporation 
CAG-50. 

Docket  Nos.  CP87-131-002,  CP87-132-000, 
001  and  002,  Tennessee  Gas  Pipeline 
Company 
CAG-51. 
Docket  No.  CP88-212-0O1,  West  Texas 
Gathering  Company 
CAG-52. 

Docket  No.  CP88-656-002,  MexUS 
Interstate  Pipeline  Company,  Inc. 
CAG-53. 
Docket  No.  CP85-ao»-(H2,  NaHonal  Fuel 
Gas  Supply  Corporation 
CAG-54. 
Docket  Nos.  CP89-24-00O  and  CP89-26-000, 
Panhandle  Eastern  Pipe  Line  Company 
CAG-55. 
Docket  No.  CP89-69-000.  Trunkline  Gas 
Company 
CAG-56. 

Docket  No.  CP88-756-000,  East  Tennessee 
Natural  Gas  Company 
CAG-57. 
Docket  Nos.  CP82-322-O06,  007  and  CP82- 
362-007,  Northwest  Pipeline  Corporation 
Docket  Nos.  CP82-323-007.  CPa2-370-006, 
CP82-556-005  and  CP84-313-O0a  EI  Paso 
Natural  Gas  Company 
Docket  No.  CP83-32-001.  Pacific  Gas 

Transmission  Company 
Docket  No.  CP83-35-002.  Pacific  Gas  and 

Electric  Company 
Docket  No.  CP84-303-000,  Gas  Company  of 
New  Mexico 
CAG-58. 
Docket  No.  CP87-506-000,  Arkia  Energy 
Resources,  a  Division  of  ArkIa,  Inc. 
CAG-59. 
Docket  No.  CP87-395-00a  Consumers 
Power  Company 
CAG-60. 

Docket  Nos.  CP86-636-004,  CP86-735-002, 
CP87-10-002,  CP87-66-002,  C:P87-M-002 
and  CP87-21-003.  Pacific  Gas 
Transmission  Company 
Docket  No.  CP87-19-001,  Pacific  Gas 

Transmission  Company 
Docket  No.  CP8&-276-001  (Not 
Consolidated],  Pacific  Gas  Transmission 
Company 
CAG-61. 

Docket  No.  CP68-356-009,  EI  Paso  Natural 

Gas  Company 
Docket  No.  G-7670-003.  Sunterra  Gas 
Gathering  Company 
CAG-«2. 
Docket  No.  CP88-545-000.  Southern 
Natural  Gas  Company 
CAG-63. 
Docket  Nos.  CP87-224-O00  and  001, 
Northwest  Gas  Pipeline  Corporation 
CAG-64. 
Docket  No.  CP88-783-000.  Lodi  Processing 
Corp.  and  ]aia  Pipe  Line  Corp. 
CAG-«5. 


Docket  No.  TQa9-l-aB-000.  Natural  Gas 
Pipeline  Company  of  America 

/.  Licensed  Project  Matters 

P-1. 

Project  No.  1250-001.  City  of  Pasadena 
Water  and  Power  Department. 
Application  for  a  new  Hcense  for  Azusa 
project  on  Forest  Service  lands. 

//.  Electric  Rate  Matters 

ER-1. 

Docket  Nos.  EK88-63O-00O  and  ER88-6TI- 

000,  New  England  Power  Company. 

Order  concerning  marginal  cost  rate 

filing. 
ER-2. 
Docket  No.  EFS7-2011-0O7.  United  States 

Department  of  Energy — Bonneville 

Power  Administration.  Order  on 

modified  SLr^7  rates. 
ER-3. 
Docket  No.  EL89-1-000,  San  Diego  Gas  and 

Electric  Company,  Complainant  v. 

Southern  Cahfomia  Edison  Company, 

SCECorp  and  James  S.  Pignateiti, 

Respondents.  Order  on  complaint 

MiaceUaneous  Agmcia 

M-1. 

Docket  No.  FA84-15-003,  Minnesota  Power 
and  Light  Company.  Order  on  court 
remand  concerning  fuel  adjustment 
clause. 
M-2. 

[Reserved! 
M-3. 

Docket  No.  RM8&-14-001.  Interpretation  of 
Section  S  of  the  Outer  Continental  Shelf 
Lands  Act 

Docket  No.  RM88-15-000.  Regulations 
under  Section  5  of  the  Outer  Continental 
Shelf  Lands  Act  (OSCLA)  Governing 
Transportation  of  Natural  Gas  by 
Interstate  Pipelines  on  the  Outer 
Continental  Shelf.  Final  rule  and 
rehearing  of  interpretative  rule. 

/.  Pipeline  Rate  Matters 

RP-1. 
Docket  No.  RP88-182-000.  Gas  Research 
Institute.  Concerning  1989  funding  unit. 

//.  Producer  Matters 

Cl-1. 

(Reserved] 

///.  Pipeline  Certificate  Matters 

CP-1. 

[Reserved) 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-27525  Filed  11-25-88;  11:18  am) 

BtlXINQ  CODE  6717-01-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Personnel  Committee  Meeting 

TIME  AND  DATE:  1:30  p.m. — Wednesday, 

November  30, 1988  [Rescheduled). 

PLACE:  National  Credit  Union 
Administration.  1778  G  Street,  NW.,  eth 
Floor,  Washington.  DC  20456. 


status:  Closed. 

CONTACT  PERSON  FOR  MORE 
information:  Bonnie  Nance  Frazier, 
Director  of  Communications.  376-3224. 

Agenda 

1.  Approval  of  FY  1989  Officer  Salaries. 

2.  Merit  Award. 
Carol  I.  McCabfl, 
Secretary. 

[FR  Doc.  88-27519  Filed  11-23-68;  4:42  pm] 
BtLUNG  CODE  7S7<M>1-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  28.  December 

5, 12,  and  19, 1988. 

place:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  November  28 

Thursday,  December  1 

10:00  a.m. 
Meeting  with  State  of  Nevada  on  High 
Level  Waste  Program  (Public  Meeting). 
11:30  a.m. 
Affirmation/Discussion  and  Vote  [Public 

Meeting). 
a.  Order  on  Shoreham  (Tentative) 
[postponed  from  November  23). 

Week  of  December  5— Tentative 
Friday,  December  9 

11:30  a.m. 

Affirmation/Discussion  and  Vote  [Public 
Meeting)  (if  needed). 
2:00  p.m. 

Meeting  with  Public  Officials  Having 
Responsibility  for  Emergency  Planning 
for  Pilgrim  Nuclear  Power  Plant  [Public 
Meeting). 

Week  of  Decemlier  12 — Tentative 

Thursday,  December  15 

3:30  p.m. 
Affirmation/Discussion  and  Vote  [Public 
Meeting]  (if  needed). 

Week  of  Septemlier  1&— Tentative 

Monday,  December  19 

10:00  a.m. 

Briefing  on  Status  of  NUREG-1150  [Public 
Meeting). 

Tuesday,  December  20 

10:00  a.m. 
Briefing  on  Current  Status  of  Possible  Use 
of  Substandard  Components  in  Nuclear 
Power  Plants  [Public  Meeting). 
2:00  p.m. 
Briefing  by  DOE  on  High  Level  Waste 
Program  [Public  Meeting). 


Wednesday,  December  21 

11:30  a.m. 

Affirmation/Discussion  and  Vote  [Public 
Meeting)  (if  needed). 
2:00  p.m. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  [Public  Meeting). 

Additional  Information 

By  a  vote  of  5-0  on  November  23.  the 
Commission  determined  pursuant  to  5 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  Commission 
business  required  that  "Affirmation  of 
Final  Rule— 10  CFR  Part  62.  'Criteria  and 
Procedures  for  Granting  Emergency 
Access  to  Non-Federal  and  Regional 
Low-Level  Waste  Disposal  Facilities'  " 
scheduled  for  November  23.  be  held  on 
less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 

MEETINGS  CALL  (RECORDING)— (301) 

492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661. 

Jack  Guttmann. 

Office  of  the  Secretary. 

November  23, 1988. 

[FR  Doc.  88-27568  Filed  11-25-88;  2:28  pm) 

BILUNG  CODE  75S0-01-M 

STATE  JUSTICE  INSTITUTE 
TIME  AND  date: 

9:00  a.m.  to  5:00  p.m.,  December  9. 1988 
9:00  a.m.  to  3:00  p.m.,  December  10, 1988 

place:  The  Desert  Inn  Hotel,  3145  Las 
Vegas  Boulevard  South,  Las  Vegas, 
Nevada. 

STATUS:  The  meeting  will  be  open  to  the 
public,  except  for  a  brief  period  on  the 
afternoon  of  December  9, 1988. 

Matters  To  Be  Considered 

Portions  Open  To  The  Public 

Discussion  of  FY  1989  Proposed 
Guideline  and  consideration  of  revised 
applications  submitted  for  Institute 
funding. 


Portions  Closed  To  the  Public 

Discussion  of  Internal  personnel 
practices  and  procedures. 

CONTACT  PERSON  FOR  MORE 

iNFORMA-noK  David  I.  Tevelin, 
Executive  Director,  State  Justice 
Institute,  120  South  Fairfax  Street. 
Alexandria,  Virginia  22312,  (70S)  684- 

6100. 

David  I.  Tevelin. 

Executive  Director. 

[FR  Doc.  88-27546  Filed  11-25-88: 11:19  am] 
MIXING  CODE  •(20-SC-W 

TENNESSEE  VALkEY  AUTHOfHTV 

[Meeting  No.  1411) 

TIME  AND  DATE:  10  a.m.  (EST),  November 
30, 1988. 

place:  DALTON  college,  MEMORIAL 
AUDITORIUM,  213  NORTH  COLLEGE  DRIVE, 
DALTON,  GEORGIA. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  November  9, 1988. 

Action  Items 

New  Business 

B — Purchase  Awards 

Bl.  Indefinite  Quantity  Term  Agreement 
BA-41313A  with  Lehigh  Structural  Steel 
Company  for  Galvanized  Structural  Steel  for 
Transmission  Line  Towers.  Laced  and  Low 
Profile  Substation  Steel,  and  Components. 

C — Power  Items 

Cl.  Arrangements  to  Assist  the  Tennessee 
Department  of  Human  Services  and  Other 
Human  Service  Agencies  in  Valley  States  in 
Providing  Certain  Weatherization  Assistance 
Programs  Primarily  for  Low-Income  and 
Elderly  Persons. 

E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  to 
Tennessee  Department  of  Transportation  for 
a  Highway  Right-of-Way  Affecting  0.9  Acre 
of  Kentucky  Reservoir  Property  in  Henry  and 
Stewart  Counties,  Tennessee. 

E2.  Abandonment  of  Flood  Rights  Affecting 
7.8  Acres  of  Norris  Reservoir  Land  in 
Campbell  County,  Tennessee. 

E3.  Filing  of  Condemnation  Cases. 

E4.  Sale  of  Permanent  Easement  to  the 
State  of  Tennessee  Department  of 
Transportation  Affecting  0.18  Acre  of  TV  As 
jasper  Substation  in  Marion  County, 
Tennessee. 

E5.  Sale  of  Permanent  and  Temporary 
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Easements  to  the  State  of  Tennessee 
Department  of  Transportation  Affecting  0.38 
Acre  and  0.04  Acre,  Respectively,  of  TV'A's 
Jug  Substation  at  Johnson  City,  Tennessee. 

CONTACT  PERSON  FOR  MORE 
information:  Alan  Carmichael. 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  November  23, 1988. 
Edward  S.  Christenbury. 
General  Counsel  and  Secretary. 
(FR  Doc.  88-27562  Filed  11-25-88;  12:09  pm] 

BILLING  COOE  8120-01-M 


Tuesday 
November  29,  1988 


1988 


UMI 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1915 

Shipyard  Employment  Safety  Standards; 
Proposed  Rules 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
(Docket  No.  S-050] 

Explosive  and  Ottier  Dangerous 
Atmospheres  In  Vessels  and  Vessel 
Sections 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  shipyard 
employment  safety  standards 
addressing  explosive  and  other 
dangerous  atmospheres.  The  standards 
proposed  for  revision  regulate  safe  entry 
and  work  carried  on  in  confined  spaces 
on  board  vessels  in  shipyards. 

The  existing  shipyard  employment 
standards  (29  CFR  Part  1915)  apply  to 
shipbuilding,  ship  repairing,  and 
shipbreaking  operations  and  related 
employments.  However,  the  standards 
must  be  supplemented  by  the  general 
industry  standards  (29  CFR  Part  1910)  as 
necessary  to  provide  complete  coverage 
for  shipbuilding,  ship  repairing,  and 
shipbreaking  operations,  and  as 
necessary  to  provide  complete  coverage 
for  employees  performing  work  not 
specifically  addressed  by  the  shipyard 
employment  standards,  or  who  are 
performing  work  in  areas  of  shipyards 
not  specifically  addressed  by  the 
shipyard  employment  standards. 

This  proposed  action  would  update 
the  shipyard  employment  standards 
covering  work  in  explosive  and  other 
dangerous  atmospheres  in  vessels  and 
vessel  sections  and  would  reference 
applicable  general  industry  standards, 
such  as  Subpart  S — Electrical,  resulting 
in  a  single,  comprehensive  Part  1915, 
Subpart  B,  that  would  apply  to  all 
vessels  and  vessel  sections  in  ship- 
yards (except  construction  activities 
covered  by  Part  1926). 

In  addition,  the  proposed  provisions 
are  intended  to  correct  problems  found 
in  the  existing  standards  which  regulate 
in  detail  the  specific  methods  and 
materials  to  be  used  to  reduce  employee 
exposure  to  the  hazards  of  entering 
confined  spaces  on  vessels.  The 
proposed  revisions  would  continue  to 
address  the  hazards  to  which  employees 
are  exposed,  but  would  do  so  by 
deleting  many  existing  specification- 
type  provisions  which  currently  limit 
employer  innovation,  and  by  using 
performance-oriented  provisions  as 
approoriate. 


The  proposed  revision  provides 
conditions  for  safe  entry  into  confined 
spaces  on  vessels;  stipulates  the  safety 
requirements  for  performing  both  cold 
and  hot  work  in  these  spaces;  regulates 
the  maintenance  of  safe  conditions 
during  occupancy  and  work;  mandates 
the  use  of  NFPA  certified  Marine 
Chemists  and  Shipyard  Competent 
Persons  (SCP)  to  determine  when 
confined  spaces  are  safe  for  personnel 
and  work;  and  requires  labeling  of 
unsafe  spaces  and  logging  of  all  test 
results. 

This  revised  document  would  raise 
OSHA  standards  to  the  level  of  existing 
maritime  industry  consensus  standards, 
thus  precipitating  several  changes  in 
existing  federal  regulations.  The  oxygen 
content  required  for  unprotected 
confined  space  entry  would  be 
increased  from  16.5  percent  by  volume 
to  19.5  percent  by  volume.  The  sequence 
of  testing  would  be  rearranged  to  reflect 
actual  practice  so  that  oxygen, 
flammability  and  toxicity  are  tested  in 
that  order.  Skilled  personnel  would  be 
required  to  test  the  ships'  compartments 
prior  to  human  occupancy  and  starting 
work.  The  conditions  for  safely 
performing  hot  work  in  confined  spaces 
would  also  be  delineated.  Duplicative 
paperwork  requirements  would  be 
eliminated.  A  non-mandatory  appendix 
has  been  added  to  provide  additional 
educational  information  not  suitable  for 
regulation,  but  useful  for  employers  and 
employees  in  understanding  the  hazards 
associated  with  work  in  confined 
spaces. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  27, 1989.  Hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be  sent  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  S-050,  U.S.  Department  of 
Labor,  Room  N-2634,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
(202)  523-7894. 

Written  conunents  and  hearing 
requests  received  will  be  available  for 
inspection  and  copying  in  Room  N-2634, 
at  the  above  address,  from  8:15  a.m.  to 
4:45  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  Foster,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Telephone:  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  Notice  of 
Proposed  Rulemaking  is  Susan  Troiano 
Herbert.  Office  of  Maritime  Safety 


Standards,  Occupational  Safety  and 
Health  Administration. 

I.  Background 

In  May  1971.  the  Occupational  Safety 
and  Health  Administration,  under 
authority  granted  by  section  6(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1590,  29  U.S.C.  655(a)), 
adopted  established  Federal  standards 
issued  under  section  41  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(44  Stat.  1444,  as  amended;  33  U.S.C. 
941),  as  standards  applicable  to  ship 
repairing  (29  CFR  Part  1915). 
shipbuilding  (29  CFR  Part  1916),  and 
shipbreaking  (29  CFR  Part  1917) 
operations.  In  addition,  other  Federal 
standards  and  national  consensus 
standards  were  similarly  adopted  as 
general  industry  standards  (29  CFR  Part 
1910)  and  were  made  applicable  to  all 
aspects  of  shipyard  operations  not 
specifically  covered  by  Parts  1915, 1916. 
1917,  and  the  construction  safety  and 
health  standards  (Part  1926).  On  April 
20, 1982.  the  ship  repairing,  shipbuilding, 
and  shipbreaking  standards  were 
consolidated  into  one  Part  1915  of  Title 
29  Code  of  Federal  Regulations,  and 
titled  "Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment." 
This  consolidation  eliminated  duplicate 
and  overlapping  provisions  within  the 
former  three  parts  but  did  not  alter  any 
substantive  requirements.  The 
consolidation  had  no  effect  on  the 
applicability  of  the  general  industry 
standards.  29  CFR  Part  1910,  to  hazards 
or  conditions  in  shipyard  employments 
not  specifically  addressed  in  the 
consolidated  standard  (see  29  CFR 
1910.5(c)). 

In  1982.  the  shipyard  industry, 
represented  by  the  Shipbuilders  Council 
of  America  (SCA)  and  the  American 
Waterways  Shipyard  Conference, 
requested  that  OSHA  identify  and 
consolidate  the  specific  applicable 
provisions  of  the  general  Industry 
standards  into  one  composite  set  of 
shipyard  employment  standards. 

"This  second  consolidation  project 
would  help  shipyard  employers  by 
providing  them  with  a  single  set  of 
shipyard  standards  and  would  eliminate 
subjective  interpretations  as  to  the 
applicability  of  Part  1910  provisions.  By 
eliminating  the  possibility  that 
individuals  within  the  shipyard  industry 
would  interpret  Part  1910  applicability  in 
different  ways,  fair  and  equal  notice 
would  be  given  to  all  shipyard 
employers  and  employees  of  the  rules 
for  shipyard  employment  safety. 

This  second  consolidation  effort  will 
incorporate  into  the  existing  internal 
organization  of  Part  1915  applicable  Part 


1910  provisions  relating  to  work  in 
shipyards.  This  formatting  approach 
utilizes  an  organizational  format  which 
is  already  familiar  to  present  users  of 
the  shipyard  standards,  and  which 
provides  for  a  logical  grouping  of  related 
provisions  based  on  the  type  of  work 
activity,  hazard,  or  equipment  involved. 
However,  when  a  regrouping  of  topics 
would  facilitate  understanding  of  the 
rules,  or  when  applicable  Part  1910 
provisions  have  no  counterpart  in  the 
existing  Part  1915  structure,  then  new 
subparts  and  subpart  headings  would  be 
created.  This  new  formatting  would  not, 
in  and  of  itself,  create  nor  delete  any 
obligations  or  duties. 

n.  Summary  and  Explanation  of  the 
Proposal 

The  subject  of  work  in  explosive  and 
other  dangerous  atmospheres  in  vessels 
and  vessel  sections  is  currently  covered 
by  29  CFR  Part  1915,  Subpart  B— 
Explosive  and  Other  Dangerous 
Atmospheres;  by  29  CFR  Part  1910, 
Subpart  S— Electrical  and  by  parts  of  29 
CFR  Part  1910,  Subpart  Z— Toxic  and 
Hazardous  Substances. 

The  standards  proposed  in  this 
document  are  intended  to  reference  the 
applicable  Part  1910  provisions  into  Part 
1915,  Subpart  B;  to  remove  or  revise 
unnecessary  provisions;  to  clarify 
existing  language;  and  to  update  the 
standards  to  reflect  current  industry 
practice  and  relevant  consensus 
standards.  In  addition,  specification 
requirements  are  changed  to 
performance  requirements  where  it  is 
recognized  that  there  is  more  than  one 
way  to  comply  with  a  provision.  Finally, 
the  competent  person  definition  in 
Subpart  A,  covering  Subparts  B,  C,  D, 
and  H.  has  been  revised. 

This  standard  covers  vessels  and 
vessel  sections  only.  Existing  Part  1910 
regulations  that  apply  to  entry  into  other 
enclosed  spaces  in  shipyards  have  not 
been  incorporated  into  Subpart  B. 
Instead,  they  will  be  incorporated  into 
Part  1915  at  a  later  date  in  a  separate 
rulemaking  for  the  reasons  more  fully 
elaborated  below  in  the  discussion  of 
proposed  §  1915.11. 

A  general  discussion  of  all  the 
proposed  provisions  follows:  A 
reiteration  of  specific  issues  upon  which 
OSHA  solicits  comment  is  located  at  the 
end  of  this  section. 

Section  1915.7    Competent  person. 

OSHA  proposes  to  amend  the 
requirements  for,  and  the  duties  and 
skills  of,  competent  persons  in  shipyard 
employment.  Currently,  S  1915.7  of 
Subpart  A  defines  a  competent  person 
for  purposes  of  Subparts  B,  C,  D,  and  H. 
As  described  more  fully  below,  OSHA's 


proposed  amendments  would  eliminate 
the  paperwork  burden  involved  in 
designating  competent  persons,  would 
clarify  the  skills  required  by  such 
persons,  and  would  simpli^  the 
requirements  regarding  logging  of 
inspections  and  tests. 

Section  1915.7.  Competent  person, 
describes  the  duties  and  skills  of 
"competent  persons."  as  applied  to 
Subparts  B,  C,  D.  and  H. 

Paragraph  (a)(1)  requires  that  at  least 
one  competent  person  be  designated  by 
the  employer,  unless  an  NTPA  certified 
Marine  Chemist  Coast  Guard  authorized 
person  is  always  used.  "Hiis  requirement 
is  unchanged  from  the  existing 
requirement  found  in  S  1915.7(a)(1). 

Paragraph  (a)(2)  would  require  a 
certification  record  containing  the 
minimum  information  necessary  to 
ensure  that  employers  have  designated 
a  competent  person  or  always  use  a 
Marine  Chemist.  This  requirement  is 
different  from  the  existing  one  found  in 
S  1915.7(a)(2).  The  existing  requirement 
mandates  diat  employers  record  this 
information  on  a  government  form 
OSHA  73  and  send  it  to  OSHA.  The 
OSHA  Form  73  contains  information 
that  OSHA  now  considers  irrelevant.  By 
minimizing  the  amount  of  information 
requested  and  eliminating  the 
transmittal  requirement.  OSHA 
proposes  to  reduce  the  unnecessary 
paperwork  burden  on  employers.  Public 
comment  is  requested  in  Issue  14. 

Paragraph  (b)  covers  the  criteria 
employers  must  use  when  selecting 
those  persons  to  do  competent  person 
tasks. 

Paragraph  (b)(1)  requires  that  the 
competent  person  understand  the 
certificate  issued  by  the  Marine  Chemist 
or  the  Coast  Guard  authorized  person. 
This  is  unchanged  from  the  existing 
requirement  contained  in  §  1915.7(b)(1). 

Paragraph  (b)(2)  requires  that  the 
competent  person  have  the  ability  to 
carry  out  written  instructions  left  by  the 
Marine  Chemist  Coast  Guard 
authorized  person  or  Certified  Industrial 
Hygienists.  The  existing  requirement, 
§  1915.7(b)(1),  requires  him  or  her  to 
carry  out  all  written  and  oral 
instructions.  All  instructions  must  be 
clearly  written  down  to  reduce  the 
possibility  of  not  following  instructions. 
Serious  accidents  could  result  if 
instructions  are  not  followed  or  are 
misunderstood. 

Paragraph  (b)(3)  requires  that 
competent  persons  know  how  to 
calibrate  correctly,  and  how  to  use  and 
interpret  testing  equipment  used  to 
conduct  the  tests  required  in  Subparts  B. 
C,  D  and  H  of  this  part  such  as 
fiammability  tests,  oxygen  deficiency 
tests,  carbon  monoxide  tests  and  follow 


up  toxicity  testing.  The  existing  rule. 
S  1915.7(b)(2).  requires  that  competent 
persons  know  how  to  use  a  combustible 
gas  indicator,  oxygen  indicator,  carbon 
monoxide  and  carbon  dioxide 
indicators.  OSHA  believes  that  the 
proposed  performance  language  is  better 
suited  for  regulating  the  wide  variety  of 
test  equipment  that  might  be  used  by 
competent  persons.  The  proposed 
standard  recognizes  there  may  be  one  or 
several  appropriate  pieces  of  test 
equipment  needed  to  test  atmospheres, 
but  does  not  specify  nor  limit  which 
ones  must  be  used.  The  proposed 
standard  recognizes  that  some  of  the 
test  equipment  that  will  be  needed  will 
be  toxicity  test  equipment  used  to 
determine  if  conditions  are  being 
maintained  as  they  were  originally 
found.  In  such  a  situation,  the  competent 
person  will  have  to  conduct  follow  up 
toxicity  testing  using  instructions  left  by 
a  Marine  Chemist,  Coast  Guard 
authorized  person,  or  industrial 
hygienist.  In  addition,  the  proposed 
standard  requires  that  the  competent 
person  know  how  to  calibrate  the  test 
instrument.  The  existing  standard  does 
not  require  this;  it  assumes  that  the 
competent  person  will  know  how  to 
calibrate  correctly,  since  calibration  is 
an  essential  part  of  correct  meter  usage. 
This  requirement  has  been  included  to 
stress  its  importance. 

Paragraph  (b)(4]  requires  an 
understanding  and  familiarity  with 
Subparts  B.  C,  D  and  H  of  this  part 
Again,  this  requirement  remains 
unchanged  from  the  existing 
requirement  §  1915.7(b)(3). 

Paragraph  (b)(5)  requires  familiarity 
with  the  structure  and  knowledge  of  die 
location  and  designation  of  spaces  on 
vessels.  It  is  unchanged  from  the 
existing  requirement,  S  1915.7(b)(4). 

Paragraph  (b)(6)  requires  that  the 
competent  person  be  capable  of 
performing  the  tests  and  inspections 
required  by  Subparts  B,  C,  D  and  H  of 
this  part  'This  requirement  is  unchanged 
from  the  existing  requirement 
S  1915.7(b)(5). 

Paragraph  (b)(7)  requires  that 
competent  persons  have  the  ability  to 
enter  the  appropriate  information,  for 
example,  test  results  from  meter 
readings,  in  the  required  log  (OSHA  74). 
This  requirement  is  the  same  as  the 
existing  requirement  §  1915.7(bK5). 

Paragraph  (c)  covers  logging  of 
inspections  and  tests  and  contains  the 
requirements  to  log  ail  inspections  and 
tests  that  are  required  by  Subparts  B,  C 
D  and  H  of  this  part 

Paragraph  (1)  requires  that  all 
competent  persons,  certified  industrial 
hygienist  or  Coast  Guard  authorized 
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person  tests  required  by  Subparts  B,  C, 
D  and  H  of  this  part,  be  recorded  on  the 
OSHA  Form  74.  "Log  of  Inspections  and 
Tests  by  Competent  Persons."  This 
requirement  is  the  same  as  the  existing 
one.  §  1915.7(c)(1). 

Paragraph  (2)  requires  that  employers 
require  Marine  Chemists  to  record  their 
test  results  and  instructions.  This 
requirement  is  the  same  as  that  in 
existing  §  1915.7(c)(3).  This  proposed 
revision  also  eliminates  the  existing 
requirement  found  in  §  1915.12(b)(4), 
that  Marine  Chemists  complete  an 
OSHA  74  in  addition  to  a  Marine 
Chemists  certiHcate.  OSHA  believes 
that  this  requirement  is  an  unnecessary 
duplicatio  of  paperwork.  Therefore  the 
requirement  has  been  deleted  that  the 
Chemist  or  employer  complete  the 
OSHA  74  in  addition  to  a  certificate. 
Marine  Chemists  will  complete  their 
own  Marine  Chemist  certificate  as 
required  by  NFPA  306. 

Paragraph  (3)  requires  that  a  separate 
log  be  maintained  for  each  vessel  and 
vessel  section  where  tests  are  done. 
This  is  the  same  as  the  existing 
requirement,  S  1915.7(c)(1). 

Paragraph  (4)  requires  that  OSHA  74 
logs  or  Marine  Chemist's  or  Coast  Guard 
authorized  person's  certificates  be 
available  in  the  immediate  vicinity  of 
the  work  while  the  operations  are 
progressing.  This  requirement  is  found 
in  the  existing  regulation,  S  1915.7(c)(2). 

Paragraph  (5)  requires  that  the  OSHA 
74  log  and  the  Marine  Chemist 
certificate  required  in  5  1915.7(c)  (1)  and 
(2)  be  kept  for  three  months  from  the 
date  of  completion  of  the  job.  This 
requirement  is  unchanged  from  existing 
§,1915.7  (c)(2)  and  (c)(3). 

Paragraph  (d)  provides  some 
exceptional  circumstances  under  which 
employers  are  permitted  to  designate  a 
competent  person  who  does  not  meet  all 
the  criteria  of  paragraph  (b).  Employers 
are  permitted  to  select  the  competent 
person  based  on  those  criteria  in 
proposed  §  1915.7(b)  which  are 
applicable  to  the  duties  carried  out.  This 
section  remains  unchanged  from  the 
existing  standard,  1 1915.7(d). 

Title.  OSHA  proposes  to  amend  the 
title  of  Subpart  B  to  indicate  clearly  that 
the  subpart  applies  to  vessels  and  vessel 
sections  only.  This  is  the  scope  of  the 
present  subpart.  The  title  change 
ensures  that  the  provisions  will  not 
mistakenly  be  applied  to  other  areas  of 
the  shipyard  that  might  involve 
explosive  or  other  dangerous 
atmospheres. 

Section  1915.11    Scope,  application  and 
definitions  applicable  to  this  subpart 

Paragraph  (a)  outlines  the  scope  and 
application  of  Subpart  B.  The  proposal 


would  apply  to  all  vessels  and  vessel 
sections  found  in  shipyards,  and  would 
apply  to  shipbuilding,  shipbreaking  and 
ship  repair.  Section  1915.11  of  the 
existing  standard  specifies  that 
S§  1915.12  through  1915.15  apply  only  to 
ship  repair  and  shipbreaking,  while 
§  1915.16  applies  only  to  ship  repair.  The 
following  chart  shows  the  requirements 
and  coverage  of  each  section  as  they 
currently  appear  in  Subpart  R 

Scope  and  Coverage  of  Current 
Subpart  B 


Section 

R«)uiremert9 

Activity 
covered 

1915.12 

Prxyviitos  requirements 

Shipbreak- 

for  safe  entry. 

tng.ship 
repairing. 

Space  to  be  entered/ 

Test  needed 

Cargo  spaces/fof 

nanvnabte/ 

atmosphere. 

Cargo  spaces. 

fumigated  spaces/ 

tor  toxics. 

corrosives,  and 

irritants. 

Sealed  compartments. 

spaces  coated  and 

dosed  up/tor 

oxygen  deficiency. 

1915.13 _. 

Provieions  for  safety 

Shipbreak- 

cleaning spaces  and 

ing.  ship 

doing  ottier  cold 

repairing. 

work;  ventilation  and 

ignition  source 

requwements. 

1915.14 

Indicates  spaces  and 

Shipbreak- 

locations that  must 

ing.  ship 

be  tested  for 

repairing. 

flammable 

atmospheres  prior 

to  doing  hot  worte 

1915.15. „ 

Requirements  for 

S^,ipbreak- 

maintaining 

ing,ship 

atmospheric 

repairing. 

conditions  in  tanks 

and  spaces  once 

worl(  has  started. 

1915.16 

Warning  signs  telling 

Sh0 

workers  which  tanks 

repamng. 

are  not  safe  to  enter 

arx)  which  tanks  are 

not  safe  for  hot 

work. 

The  scope  and  applicability  of  the 
proposed  standard  differ  from  the 
existing  standard  in  two  ways:  (1)  The 
proposed  standard  extends  coverage  to 
employees  in  shipbuilding  who  are 
currently  not  protected  by  §5  1915.12- 
1915.16;  (2)  the  proposed  standard 
extends  coverage  to  employees  in  ship- 
breaking  who  are  not  protected  by 
§  1915.16.  There  are  several  reasons  for 
making  these  changes. 

(1)  OSHA  standards  will  be  in 
agreement  with  the  National  Fire 
Protection  Association's  (NFPA)  current 
standard  concerning  safe  entry  and 


work  on  marine  vessels  during 
shipbuilding,  shipbreaking  and  ship 
repair.  NFPA  306  Control  of  Gas 
Hazards  on  Vessels  (1938).  NFPA  306 
(1988)  is  the  national  consensus 
standard  tliat  is  recognized  as  the  self- 
regulatory  document  by  the  maritime 
industry.  This  consensus  standard 
requires  that  the  atmosphere  in 
compartments  on  marine  vessels  be 
tested  for  oxygen  deficiency, 
flammability,  and  toxicity  prior  to  entry, 
that  cold  work  be  done  safely;  that  the 
atmosphere  in  compartments  on  marine 
vessels  be  tested  for  flammabihty  prior 
to  hot  work;  and  that  conditions  be 
maintained  unchanged  in  the  space 
where  work  is  being  done.  These 
requirements  apply  regardless  of 
whether  shipbuilding,  shipbreaking  or 
ship  repairing  is  being  done. 

NFPA  306  is  an  industry-wide 
consensus  standard  used  to  provide  self- 
regulation  for  work  in  explosive,  toxic 
and  oxygen  deficient  atmospheres. 
OSHA's  proposal  to  expand  coverage  of 
Subpart  B  to  shipbuilding,  shipbreaking 
and  ship  repairing  would  be  in 
agreement  with  the  existing  national 
consensus  standard. 

(2)  Applying  SS  1915.12-1915.16  to 
shipbuilding,  breaking  and  repairing  is 
current  industry  practice. 

Approximately  30  groups  representing 
employers,  unions,  associations  and 
government  agencies  responded  to 
OSHA's  request  for  comments  on  the 
first  draft  rewrite  of  Subpart  B.  None 
objected  to  expanding  coverage  to 
shipbuilding,  shipbreaking  and  ship 
repairing.  OSHA  believes  that  the 
primary  reason  none  objected  is  that 
this  change  reflects  current  industry 
practice.  Therefore,  this  proposed 
standard  expands  the  scope  to  cover  all 
building,  breaking  and  repairing  on 
vessels  and  vessel  sections. 

As  noted  previously,  the  proposed 
Subpart  B,  like  the  current  Subpart 
applies  to  entry  and  work  in  vessel  and 
vessel  sections  and  not  to  enclosed  or 
confined  spaces  found  in  other  shipyard 
structures  and  buildings.  The  proposed 
standard  incorporates  references  to 
sections  of  Part  1910  which  are 
applicable  to  entry  and  work  in  vessel 
and  vessel  sections  (such  as  Subpart  S— 
Electrical). 

However,  this  standard  does  not 
incorporate  or  reference  those  sections 
of  29  CFR  Part  1910  which  address  entry 
into  and  work  in  enclosed  or  confined 
space  atmospheres  found  in  other 
shipyard  structures  and  buildings. 
Although  there  are  only  a  few 
regulations  in  29  CFR  Part  1910  that  are 
applicable  to  confined  spaces  elsewhere 
in  the  shipyard  (such  as  Subpart  G — 


Occupational  Health  and  Environmental 
Control  and  in  Subpart  H — Hazardous 
Materials),  these  regulations  will  be 
incorporated  in  29  CFR  Part  1915  when 
those  subparts  in  which  they  are  now 
included  are  incorporated.  These  Part 
1910  standards  covering  yards  were  not 
incorporated  in  the  revision  of  Part  1915 
Subpart  B.  because  the  existing 
treatment  of  confined  spaces  on  vessels 
is  more  stringent  than  il  is  for  the  yards 
themselves.  To  combine  these  standards 
would  have  resulted  in  confusion  and  an 
unnecessary  increased  burden  for  yard 
owners. 

The  following  chart  outlines  the  mdjor 
differences  in  the  treatment  of  confined 
spaces  between  e.xisting  Part  1915  and 
1910: 
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Because  of  these  substantive 
differences  in  requirements,  29  CFR  Part 
1915,  Subpart  B,  will  continue  to  cover 
only  vessels  and  vessel  sections.  It  will 
not  cover  those  confined  spaces  located 
elsewhere  in  yards,  which  will  continue 
to  be  covered  by  General  Industry 
requirements  for  now.  Future  subpart 
revisions  in  the  Part  1915  consolidation 
project  will  deal  with  specific  shipyard 
standards  in  this  area. 

Paragraph  (b)  lists  and  defines  the 
major  words  used  in  the  proposed 
standard.  Many  of  the  definitions  are 
the  same  ones  found  in  existing  Part 
1915,  but  not  specifically  in  Subpart  B. 
Those  which  have  been  added  to 
Subpart  B  have  been  taken  from  Subpart 
A  or  from  consensus  standards  and 
have  been  added  for  the  sake  of  clarity. 
The  words  d^ined  in  proposed  Subpart 
B  follow.  Unless  different  definitions  are 
listed  in  proposed  Subpart  B.  the 
definitions  found  in  Subpart  A  are  stili 
applicable. 

"Adjacent  compartments  or  spaces." 
This  term  is  used  to  describe  those 


compartments  or  spaces  which  border 
on  the  space  where  the  work  is  to  be 
done;  this  term  is  also  used  to  describe 
those  spaces  which  are  located  on  the 
diagonal  from  the  space  where  the  work 
is  to  be  done.  The  existing  rule  provides 
no  definition,  but  uses  the  term  to 
describe  those  spaces  or  compartments 
which  must  be  tested  and  cleaned  prior 
to  entry  and  hot  work.  The  proposed 
definition,  adopted  from  NfT>A  306. 
paragraphs  3-3.1.4  and  3-3.3.3,  reflects 
the  meaning  of  the  term  as  it  is  used  in 
the  maritime  industrt.  The  definition  is 
added  for  clarity. 

"Bulk."  This  term  is  used  to  describe 
materials  that  are  transferred  on  or  off 
the  vessel  via  piping  sj-stems.  The 
existing  rule  offers  no  definition,  but 
uses  the  term  to  provide  descriptive 
information  regarding  the  oomp«rtmen!» 
and  tanks  which  must  be  tested  (e.g.. 
those  that  have  carried  flammable  or 
combustible  liquids  or  gases  in  bulk). 
The  prop(}sed  definition  is  adopted  from 
Coast  Guard  regulations  (49  CFR  1  46{t)). 
and  reflects  die  meaning  of  the  term  as 
used  in  the  maritime  industry.  The 
definition  is  added  for  clarity. 

"Certified  Industrial  Hygienisl."  This 
term  is  used  to  mean  an  indi\idual  who 
is  certified  by  the  American  Board  of 
Industrial  Hygiene. 

"Coast  Guard  authorized  person." 
This  term  is  used  in  the  proposal  to  refer 
to  that  person  who  meets  the 
requirements  of  46  CFR  3S.01-l(c)(l)  for 
tank  vessels;  46  CFR  71.60-l(cMl)  for 
passenger  vessels;  and  48  CFR  91.50- 
1(c)(1)  for  cargo  and  miscellaneous 
vessels.  The  Coast  Guard  authorized 
person  is  one  who.  through  the  authority 
of  the  Officer  in  Charge  of  Marine 
Inspection,  can  be  designated  to  perform 
Marine  Chemist  functions  when  a 
Marine  Chemist  is  not  reasonably 
available. 

"Competent  Person."  This  term  is 
used  to  refer  to  a  shipyard  competent 
person  who  meets  tfie  criteria  set  forth 
in  §  1915.7  of  this  part 

"Hot  work."  This  term  is  used  to 
define  the  different  types  of  hot  work, 
such  as  welding,  riveting,  burning,  use  of 
powder-actuated  tools  or  similar  fire 
producing  operations,  and  to  spell  out 
those  circumstances  where  such  work  is 
not  classiHed  as  hot  work  for  purposes 
of  this  subpart  The  existing  definition  is 
located  in  two  different  sections  of  the 
standard,  i%  1915.4(r)  and  1915.14(a]. 
Those  definitions  are  not  in  agreement 
with  NFPA  306  because  they  do  not 
recognize  circumstances  under  which 
hot  work  should  not  be  classified  as 
such.  The  proposed  definition  combines 
the  existing  language  from  \  S  1915.4(r) 
and  1915.14(a)  and  the  exceptions 
permitted  under  NFPA  306-lJWa.  1 1.5,  to 


provide  a  comprehensive  definition  thai 
recognizes  industry  practices. 
Additionally,  examples  are  provided  of 
both  hot  work  and  circumstances  under 
which  hot  work  should  not  be  classified 
as  such.  Those  examples  are  located  in 
Appendix  A,  which  provides 
supplemental  information  to  employers 
and  employees  to  help  them  comply 
with  this  stai>dard. 

"Immediately  dangerous  to  life  and 
health."  This  term  is  used  to  describe  an 
atmosphere  that  poses  an  immediate 
haza.ti  to  life  or  produces  immediate 
debilitating  effects  on  health  which  is 
likely  to  result  in  death  or  irreversible 
injury. 

"Inert  or  inerted  atmosphere."  This 
term  is  used  to  describe  an  atmosphere 
or  environment  that  will  not  support 
combustion.  The  existing  standard  uses 
the  term  in  %  1915.14(d)(2)  and  provides 
a  definition  that  informs  employers  what 
materials  to  use  in  inerting,  i.e., 
nonflammable  gas  or  water.  Equally 
important  however,  rs  the  need  to 
specify  the  amount  cf  oxygen  that  must 
be  removed  or  the  water  level  necessary 
to  work  safely  in  the  space.  This 
information  is  included  in  NFPA  306  \\- 
6.6.  which  reflects  standard  industry 
practices.  OSHA  proposes  to 
incorporate  the  oxygen  and  water  levels 
identified  as  necessarj-  by  NFPA.  for  the 
OSHA  definition. 

Public  comment  is  solicited  on  the 
above  subject  in  Issue  Number  1. 

"Lower  explosive  hrait"  This  term 
describes  the  minimum  concentration  of 
vapor  in  air  below  which  propagation  of 
a  flame  does  not  occur. 

"Marine  Chemist"  This  term 
describes  a  person  who  is  certified  by 
the  National  Fire  Protection  Association 
(NFPA)  in  accordance  with  their  "Rules 
for  Certification  of  Marine  Chemists," 
establishing  him  or  her  as  a  person 
qualified  to  determine  whether  ship 
construction,  alteration,  repair  or 
demolition  can  be  safely  undertaken. 

Pubhc  comment  is  solicited  on  the 
above  subject  in  Issue  Number  2. 

•'Not  Safe  for  Hot  Work."  This  terns  is 
used  to  describe  those  compartments 
which  do  not  meet  the  minimum  safety 
criteria  necessary  to  permit  the  use  of 
ignition  sources.  This  phrase  was  not 
defined  in  the  exating  regalation. 
although,  in  a  slightly  modified  fashion, 
it  was  osed  in  {  191*.16(a),  i-e.,  "Not 
Safe  for  FSre."  The  souroe  of  the 
proposed  definition  is  NFPA  306.  By 
including  a  definition  for  this  term, 
OSHA  insures  that  the  phrase  as  used  is 
clearly  understood. 

"Not  Safe  for  Workers. "  This  terra  is 
used  to  describe  those  atmospheres 
which  are  not  safe  for  unrestricted 
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entry.  The  term  can  be  used  to  describe 
either  of  two  situations  which  occur.  In 
the  first,  the  space  is  not  safe  for 
workers  to  enter  unless  personal 
protective  equipment  is  worn  or  the 
length  of  time  of  employee  exposure  is 
restricted.  In  the  second,  the  space  is  not 
safe  for  entrj'  under  any  circvrrr^tances. 
regardless  of  whether  personal 
protective  equipment  is  worn.  An 
example  of  such  a  situation  is  OSHA's 
prohibition  regarding  employee  entry 
into  toxic  atmospheres  above  the  IDLH 
\e\A.  There  is  no  existing  definition  of 
this  phr.'ise  provided,  although  it  is  used 
in  existing  S  1915.16(a)  (e.g.  "Not  Safe 
for  Men").  The  proposed  definition  has 
been  adopted  from  NFPA  306;  it  will 
more  clearly  expliiin  those  conditions 
wViK  h  comprise  unsafe  entry. 

Public  comment  is  requested  in  Issue 
Number  3  as  to  whether  or  not  the 
definition  of  "Not  Safe  for  Workers" 
should  be  revised  to  create  a  second 
category  of  "Safe  with  Restrictions." 
Public  comment  is  requested  in  Issue 
Number  16  as  to  use  of  OSHA  FEl's. 

"Oxygen-deficient  atmosphere."  This 
term  is  used  to  describe  that  volume  of 
oxygen  below  which  respiratory 
protection  must  be  provided.  This 
requirement  has  been  changed  from  16.5 
percent  oxygen  by  volume  in 
§  1915.12(ci(l)  to  19.5  percent  oxygen  by 
volume  in  this  proposal.  This  change 
brings  the  maritime  standard  into 
agreement  with  OSHA's  General 
Industry  standards  (§1910.94(d)(ll)(iii)) 
and  NFPA  306.  and  reflects  current 
industry  practice. 

"Oxygen-enriched  atmosphere."  This 
term  is  used  to  describe  that  volume  of 
oxygen  above  which  it  is  unsafe  to 
perform  hot  work.  There  is  no  definition 
provided  in  the  existing  standard.  The 
figure  of  22.0  percent  by  volume  has 
been  selected  since  it  is  high  enough  to 
take  meter  error  into  consideration,  but 
not  so  high  that  it  is  at  a  dangerous 
level.  This  is  more  fully  discussed  in 
§  1915.12(a)(2). 

"Safe  for  Hot  Work."  This  term  is 
used  to  describe  those  conditions  that 
must  occur  in  order  for  hot  work  to  be 
done  safely.  The  existing  standard  uses 
the  term  with  minor  modification  (i.e.. 
the  existing  standard  uses  "Safe  for 
Fire"),  but  provides  no  definition.  The 
source  of  the  proposed  definition  is 
NFPA  306.  Including  this  term  in 
OSHA's  definitions  provides  a  clear 
understanding  of  the  conditions  that 
constitute  a  safe  environment  for  hot 
work. 

'Safe  for  Workers."  This  term  is  used 
to  describe  those  conditions  required  for 
unrestricted,  unprotected  entry  into  a 
space.  The  existing  OSHA  standard 
used  the  term  but  did  not  clearly  define 


it.  OSHA  proposes  that  "Safe  for 
Workers"  will  mean  that  all  of  these 
conditions  have  been  met:  The 
flammable  atmosphere  is  less  than  10 
percent  lEL,  The  toxic  atmosphere  is 
below  the  permissible  exposure  limits 
(PEL'S)  in  29  CFR  Part  1910.  Subpart  Z: 
The  residues  are  not  capable  of 
producing  toxic  concentrations  abo\  e 
the  permissible  exposure  limits;  And 
there  is  at  least  19.5  percent  oxygen  by 
volume  in  the  space. 

The  only  differences  between  the 
existing  usage  and  the  proposed 
definition  is  that  the  oxygen  level 
required  for  safe  entry  has  been  raised 
from  16.5  percent  oxygen  by  volume  to 
19.5  percent  oxygen  by  volume  and  the 
reference  to  the  1970  American 
Conference  of  Governmental  Industrial 
Hvgienists  thrrshold  limit  values  has 
been  chcnged  to  OSHA  FEL's.  This 
action  brings  the  maritime  standards 
into  line  with  OSHA's  General  Industry 
standards,  IMFPA  308,  and  current 
industry  practice. 

"L'pper  e,xplosive  limit."  This  term  is 
used  to  describe  the  maximum 
concentration  of  flammable  vapor  in  air 
above  which  propagation  of  a  flame 
does  rot  occur. 

'Vessel  section."  This  term  is  used  to 
describe  alt  sub-assemblies,  modules, 
and  other  components  of  a  vessel, 
including  those  that  are  not  directly 
attached  to  the  vessel  because  of 
construction,  repair,  or  breaking. 

"Weather  deck."  This  term  is  used  to 
refer  to  the  uppermost  continuous  deck 
that  is  exposed  to  the  weather.  The  term 
is  not  defined  in  the  existing  standard;  it 
is  proposed  for  inclusion  in  the  revised 
standard  to  indicate  clearly  that  portion 
of  the  vessel  to  which  reference  is  made. 

Section  1915. 12   Precautions  before 
entering  compartments  or  spaces. 

This  section  describes  those  spaces 
and  types  of  atmospheres  which  must  be 
tested  prior  to  entry.  In  addition,  this 
section  provides  numerical  limits  for 
atmospheric  exposures,  below  or  above 
which  employees  may  not  enter  or  may 
enter  only  with  personal  protective 
equipment.  An  employer  should  refer  to 
§  1915.13  for  information  on  doing 
cleaning  and  cold  work  safely,  and  to 
§  1915.14  for  information  on  hot  work. 

OSHA  proposes  to  rearrange  the 
current  organization  of  §  1915.12.  In  the 
existing  format,  paragraph  (a)  covers 
testing  of  flammable  atmospheres, 
paragraph  (b)  covers  testing  for  toxic 
atmospheres,  and  paragraph  (c)  covers 
testing  for  oxygen  deficiency. 

Both  Newport  News  and  Harbor 
Testing  Laboratory  have  commented 
that  the  existing  sequence  implies  that 
the  tests  be  conducted  in  that  order.  In 


actual  practice,  however,  the  first  test 
conducted  usually  is  for  oxygen.  This  is 
because  most  combustible  gas 
indicators  in  use  today  require  sufficient 
oxygen  for  combustion  in  order  to 
register  an  accurate  combustible  gas 
indicator  reading.  In  other  words,  the 
tester  cannot  be  assured  of  an  accurate 
I£L  reading  without  first  determining 
the  oxygen  level.  The  proposed 
standard,  therefore,  covers  oxygen 
deficiency  testing  first,  fiammability 
testing  next,  and  toxicity  testing  last. 

It  must  be  emphasized,  however,  that 
neither  the  existing  or  proposed 
standard  requires  testing  in  any 
particular  sequence.  The  list  of  tests  to 
be  conducted  has  been  rearranged 
because  it  supports  a  logical  testing 
sequence. 

Paragraph  (a)(1)  describes  those 
compartments  and  spaces  on  vessels 
and  vessel  sections  that  must  be 
checked  for  oxygen  deficiency  before 
employees  enter  them.  The  specific 
descriptions  are  provided  in 
§§  1915.12(aj  (l)(i)-(viii).  The  existing 
rule,  S  1915.12(c)(1),  provides  the  same 
requirements  for  ship  repair  and  ship 
breaking,  but  not  for  new  construction. 
New  construction  has  been  added 
because  the  same  hazards  may  exist  as 
in  repair.  This  is  especially  true  when 
paintings  and  coatings  have  been 
applied  to  tanks  during  construction.  In 
addition,  it  is  current  industry  practice 
to  test  the  atmospheres  in  such  cases. 

Paragraph  (a)(2)  provides  that  a 
shipyard  competent  person  must 
conduct  the  test  required  for  oxygen 
deficiency.  This  requirement  is 
unchanged  from  the  existing  rule. 
§  1915.12(c)(1). 

Paragraph  (a)(3)  requires  that  the 
oxygen  deficiency  test  be  conducted 
prior  to  employees'  initial  entry  into  the 
space.  This  proposed  requirement 
remains  unchanged  from  the  existing 
requirement.  §  1915.12(c)(1). 

Public  comment  is  requested  in  Issue 
Number  4  regarding  the  appropriate 
interpretation  of  the  words  "initial 
entry." 

Paragraph  (a)(4)  proposes  to  require 
that  employees  wear  appropriate 
respiratory  protection  when  there  is  a 
risk  of  being  overcome  by  an  oxygen 
deficient  atmosphere  in  accordance  with 
Subpart  L 

The  existing  rule.  §  1915.12(c)(1). 
requires  that  a  space  contain  16.5 
percent  oxygen  by  volume  before  entry 
is  allowed.  A  second  existing  rule, 
§  1915.12(c)(2),  requires  that  any  space 
with  less  than  16.5  percent  oxygen  by 
volume  must  be  ventilated  to  bring  the 
oxygen  level  up  to  16.5  percent  by 
volume. 
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There  are  two  differences  between  the 
proposed  rule  and  the  two  existing  rules: 

(1)  The  proposed  rule  raises  the 
oxygen  level  to  19.5  percent  by  volume 
for  unprotected  entry  into  a  space. 

(2)  The  proposed  rule  permits  entry 
into  spaces  containing  less  than  19.5 
percent  oxygen  by  volume  provided 
respiratory  protection  is  worn. 

The  oxygen  level  has  been  increased 
from  16.5  percent  oxygen  by  volume  to 
19.5  percent  oxygen  by  volume  to  be 
consistent  with  OSHA's  General 
Industry  standard  (specifically 
§  1910.94(d)(ll)(iii)),  the  NFPA  306 
standard,  ANSI  Z88.2-1980,  and 
widespread  industry  practice. 

The  existing  rule.  §  1915.12(c)(2), 
requiring  that  spaces  be  ventilated  if 
below  16.5  percent  oxygen  by  volume, 
has  been  eliminated  and  entry  is  now 
permitted  with  adequate  respiratory 
protection  into  spaces  below  19.5 
percent  oxygen  by  volume.  The  existing 
rule,  §  1915.12(c)(2),  required  that  spaces 
with  oxygen  below  16.5  percent  must  be 
ventilated  to  bring  the  oxygen  level  up 
to  16.5  percent  or  greater  for  unprotected 
entry.  The  purpose  of  this  rule  was  to 
ensure  that  routine  work  would  occur  in 
an  atmosphere  containing  at  least  16.5 
percent  oxygen  by  volume,  and  that 
routine  work  would  not  be  done  in  an 
atmosphere  containing  less  than  16.5 
percent  oxygen.  However,  there  are 
times  when  work  must  occur  in 
atmospheres  with  less  than  16.5  percent 
oxygen,  such  as  in  emergencies  and 
other  work  of  brief  duration  (see 
§  1915.12(d)). 

In  addition,  there  are  times  when  a 
space  must  be  inerted  to  do  hot  work. 
When  inerted,  the  space  would  typically 
contain  between  5  percent  and  8  percent 
oxygen  by  volume.  Using  the  existing 
rule.  §  1915.12(c)(2),  the  employer  would 
be  required  to  ventilate  to  bring  the 
oxygen  level  up  to  16.5  percent  by 
volume,  even  though  doing  so  would 
negate  the  purpose  of  inerting  and 
create  a  flammable  atmosphere.  In  other 
words,  following  the  letter  of  the  law  of 
the  existing  rule  could  create  a 
dangerous  situation.  Therefore.  OSHA 
has  changed  this  rule  by  dropping  the 
requirement  to  ventilate  a  space  that  is 
below  16.5  percent  oxygen  in  order  to 
bring  the  oxygen  level  up  to  at  least  16.5 
percent.  This  action  permits  employees 
to  enter  spaces  which  have  been  inerted 
by  reducing  the  oxygen  content.  At  such 
times,  employees  must  wear  respiratory 
protection  as  required  in  proposed 
1 1915.12(a)(4).  These  changes  provide 
more  protection  than  the  existing 
standard  and  provide  the  employer 
flexibility  in  achieving  safe  working 
conditions.  Employees  will  be  provided 
adequate  protection  from  oxygen 


deficient  atmospheres  through  the 
proper  use  of  respirators. 

Public  comment  is  requested  in  Issue 
Number  16,  regarding  the  appropriate 
control  measures  in  oxygen  deficient 
atmospheres. 

Paragraph  (a)(5)  is  a  new  rule  which 
requires  employers  to  label  those  spaces 
without  at  least  19.5  percent  oxygen  by 
volume  as  "Not  Safe  for  Workers."  This 
information  is  provided  so  that 
employers  will  know  how  to  label 
spaces  after  the  oxygen  testing  has  been 
completed. 

Paragraph  (b)  covers  'flammable 
atmospheres"  during  entry. 

Paragraph  (b)(1)  sets  forth  the  spaces 
where  atmospheres  must  be  tested  for 
flammable  vapors  and  gases  prior  to 
employee  entry.  Only  those  spaces 
which  are  listed  in  this  paragraph  and 
are  to  be  entered  must  be  tested.  There 
is  no  change  from  the  existing 
requirements  covered  in  §§  1915.12(a)(1). 
(a)(1)  (i)  and  (ii). 

Paragraph  {b](2)  requires  that  a 
competent  person  conduct  the 
fiammability  test.  This  requirement  is 
unchanged  from  the  existing 
requirement.  §  1915.12(a)(1). 

Paragraph  (b)(3)  requires  that  the 
fiammability  test  be  conducted  prior  to 
employees'  initial  entry  into  the  space. 
This  requirement  is  unchanged  from  the 
existing  provision.  §  1915.12(a)(1).  Public 
comment  is  requested  in  Issue  Number  4 
regarding  the  appropriate  interpretation 
of  "initial  entry." 

Paragraph  (b)(4)  prohibits  employees 
from  entering  a  space  if  the 
concentration  of  flammable  vapors  or 
gases  is  at  or  above  10  percent  of  the 
lower  explosive  limit.  The  existing  rule 
contains  the  same  restrictions,  but  uses 
a  lower  explosive  limit  of  greater  than 
10  percent.  The  difference  is  that  the 
proposed  rule  uses  "at  or  above"  10 
percent  and  the  existing  rule  uses 
"greater  than"  10  percent. 

In  the  existing  regulations,  there  are 
several  places  in  Subpart  B  where  LEL 
limits  are  given,  but  they  are  not  in 
agreement  with  each  other.  This  change, 
using  the  cutoff  of  "at  or  above"  10 
percent  of  the  LEL,  is  made  to  provide 
consistency  within  the  Subpart,  and  to 
clarify  the  cutoff  point.  NFPA  306  uses 
"at  or  above"  10  percent  of  the  LEL  as 
the  cutoff. 

Paragraph  (b)(5)  is  a  new  rule 
requiring  that  spaces  be  labeled  "Not 
Safe  For  Workers"  when  the 
concentration  of  vapor  or  gas  is  at  or 
above  10  percent  of  the  lower  explosive 
limit. 

Paragraph  (b)(6)  provides  that  when 
flammable  substances  are  also  listed  in 
the  PEL'S,  then  the  testing  requirements 
and  other  provisions  of  §  1915.12(c). 


"Toxic  atmospheres  and  residues,"  will 
apply.  The  existing  provision. 
§  1915.12(a)(3).  requires  that  empljyees 
receive  respiratorj'  protection  if  exposed 
to  a  toxic  flammable  gas  which  is  above 
the  PEL  but  below  the  level  immediately 
dangerous  to  life  and  health.  If  the 
substance  is  both  flammable  and  toxic, 
the  proposed  provision  specifies  that  the 
requirements  governing  employee  entry 
into  spaces  that  contain,  or  have 
contained,  toxics  will  apply  in  addition 
to  the  provisions  protecting  against  fire 
and  explosion. 

Paragraph  (c)(1)  sets  forth  provisions 
which  describe  those  compartments  and 
spaces  which  must  be  tested  or 
inspected  for  toxic  chemicals  prior  to 
entry.  The  existing  rule  and  the 
proposed  rule  cover  the  same  spaces. 

Paragraphs  (c)(l)(i)  and  (ii)  describe 
the  tests  and  inspections  that  must  be 
conducted  on  the  spaces  designated  in 
§  1915.12(c)(1).  This  requirement  is 
unchanged  from  the  existing  regulation, 
§  1915.12(b)(1). 

Paragraph  (c)(2)  requires  that  the 
atmospheric  test  for  toxicity  and  the 
visual  inspection  for  toxic  and  corrosi\  e 
residues  be  conducted  by  an  NFPA 
certified  Marine  Chemist,  an  Industrial 
Hygienist  certified  by  the  American 
Board  of  Industrial  Hygiene  (ABIH).  or  a 
Coast  Guard  Authorized  Person.  The 
existing  regulation,  §  1915.12(b)(1). 
states  that  the  required  tests  and 
inspections  shall  be  conducted  by  an 
NFPA  Marine  Chemist,  an  industrial 
hygienist  or  other  person  qualified  to 
make  these  tests.  "This  proposal  still 
requires  that  Marine  Chemists  be  NFPA 
certified,  but  adds  the  requirements  that 
industrial  hygienists  be  certified  by 
ABIH  and  that  "other  qualified  persons" 
can  only  be  Coast  Guard  authorized 
persons. 

OSHA  had  previously  responded  to  a 
written  request  to  define  these  three 
terms — Marine  Chemist,  industrial 
hygienist,  and  other  person  qualified — 
by  supplying  the  definitions  used  in  the 
proposed  language  of  this  standard. 

Public  comment  is  requested  on  Issue 
Number  5  regarding  OSHA's  proposed 
definitions  of  "certified  industrial 
hygienist"  and  "other  qualified  person. " 

Paragraph  (c)(3)  requiring  that  all  tests 
and  inspections  be  conducted  prior  to 
employees'  initial  entry  remains 
unchanged  from  the  existing 
requirement  located  in  §  1915.12(b)(1). 

Public  comment  is  requested  in  Issue 
Number  4  regarding  the  interpretation  of 
"initial  entry." 

Paragraph  (c)(4)  prohibits  employees 
from  entering  spaces  which  have  toxic 
atmospheres  above  the  immediately 
dangerous  to  life  or  health  (IDLH)  level. 
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and  requires  that  such  spaces  be 
'entilated  below  the  IDLH  level  if  they 
are  to  be  entered  at  all.  The  proposed 
language  also  advises  the  reader  of  the 
exception  to  this  requirement  permitted 
by  §  1915.12(d),  regarding  work  of  brief 
duration.  There  is  no  substantive 
difference  between  the  proposed 
standard  and  the  existing  requirements 
in  5  1915.12(b)(2). 

Paragraph  (c)(5)  proposes  that 
employees  be  provided  with  respiratory 
srotection  when  toxic  contaminants  are 
above  the  permissible  exposure  limit  but 
below  the  IDLH  levels.  The  existing 
standard.  §  1915.12(b)(3)  provides  the 
same  protection  (see  S  1915.5).  It  should 
be  noted  that  5  §  1910.1001-1910.1500 
will  continue  to  apply  to  vessels  and 
vessel  sections. 

Paragraph  (c)(6)  proposes  a  new  rule 
which  indicates  clearly  that  when  toxic 
concentrations  are  above  the 
permissible  exposure  limits,  the  space 
must  be  labeled  "Not  Safe  for  Workers." 
Paragraph  (d)  proposes  to  permit  work 
for  brief  periods  of  time  or  in 
emergencies  in  atmospheres  which  are 
above  the  upper  explosive  limit  or  are 
otherwise  considered  immediately 
dangerous  to  life  or  health.  In  addition, 
the  standard  prohibits  all  ignition 
sources  in  such  atmospheres,  requires 
that  atmospheres  that  are  above  the 
UEL  be  maintained  above  the  UEL,  and 
requires  constant  atmospheric 
monitoring  when  working  in  an 
atmosphere  above  the  upper  explosive 
limit.  The  existing  standard,  §  1915.12(d), 
is  iiie  same  as  the  proposed  revision 
except  that  the  prohibition  against 
ignition  sources  and  the  requirement  for 
atmospheric  monitoring  are  not 
currently  included  but  are  proposed  for 
addition.  Those  two  caveats  have  been 
added  to  the  existing  standard  because 
that  standard  as  written  might  permit 
unsafe  work  practices.  The  three 
restrictions  wrill  provide  an  added 
measure  of  safety.  Dilution  of  an 
atmosphere  in  the  upper  flammable 
range  could  bring  it  into  the  flammable 
range.  This  could  occur  by  simply 
opening  a  tank  and  allowing  fresh  air  to 
mix  with  the  tank's  atmosphere. 
Prohibiting  all  ignition  sources  will 
minimize  the  possibility  of  a  fire  should 
the  tank's  atmosphere  become 
flammable.  Constant  atmospheric 
monitoring  will  forewarn  both  the 
employer  and  the  employees  if,  and 
when,  the  tank  enters  the  flammable 
range. 

Public  conunent  is  requested  in  Issue 
Number  6  regarding  work  in 
atmospheres  above  the  upper  flammable 
limit  and  atmospheres  immediately 
dangerous  to  life  and  health. 


The  "Note"  following  §  1915.12(d) 
advises  employers  that  Subpart  I  of  29 
CFR  Part  1915  carries  additional 
requirements  related  to  §  1915.12(d). 
Employees  entering  atmospheric 
conditions  such  as  those  described  in 
this  paragraph  must  also  wear  personal 
protective  equipment  in  accordance 
with  Subpart  I  of  Part  1915.  It  should  be 
noted  that  OSHA  has  also  proposed 
amending  Subpart  I  in  a  separate 
rulemaking  as  part  of  the  overall 
consolidation  project.  Any  changes  to 
those  regulations  adopted  by  OSHA 
would  be  applicable  to  the  work  and 
activities  covered  by  this  section. 
Regarding  work  in  UEL  and  IDLH 
atmospheres,  proposed  Subpart  I  would 
continue  to  require  that  employees  be 
protected  from  IDLH  atmospheres  by 
means  of  positive  pressure,  self- 
contained  breathing  apparatus  or 
positive  pressure  airline  respirators  with 
an  auxiliary  self-contained  supply  of  air 
for  escape  purposes.  (Atmospheres 
above  the  UEL  may  also  be  n)LH). 
Subpart  I  would  also  continue  to  require 
that  employees  wear  protective  clothing 
and  gloves  designed  to  protect  them 
from  hazards  of  exposures  to  chemicals. 
In  addition.  Subpart  I  would  continue  to 
require  that  eye  and  face  protection  be 
provided  to  employees  exposed  to  liquid 
chemicals,  chemical  gases  and  vapors. 

The  second  part  of  the  "Note" 
follovhring  S  1915.12(d)  reminds 
employers  that  emergency  rescue 
provisions  are  required  for  work  in 
IDLH  atmospheres,  and  that  these 
provisions  are  also  in  Subpart  I.  Newly 
proposed  Subpart  I  would  continue  to 
require  written  procedures  for  safe 
respirator  use  in  IDLH  atmospheres; 
require  that  a  fully  equipped  stand-by 
person  must  be  provided  and  remain  in 
communication  when  a  worker  is  in  an 
IDLH  atmosphere;  require  that  rescue 
equipment  must  be  located  nearby  when 
work  is  being  done  in  an  IDLH 
atmosphere,  and  require  that  employees 
must  wear  safety  harnesses  and  lifelines 
when  they  use  airline  respirators  in 
IDLH  atmospheres. 

Section  1915. 13    Cleaning  and  other 
cold  work. 

This  section  describes  those  locations 
where  cold  work  is  permitted  when 
certain  conditions  have  been  met. 

Paragraph  (a)  provides  a  description 
of  those  spaces  to  which  this  section 
applies.  The  proposed  description  is  the 
same  as  the  existing  description. 

Paragraph  (b)(l]  provides  that  liquid 
residues  in  the  tanks  shall  be  removed 
as  much  as  possible  before  manual 
cleaning  starts.  The  existing  rule 
contains  this  same  provision. 


Paragraph  (b)(2)  requires  that  a  test  to 
determine  the  concentration  of 
flammable  vapors  must  be  done  in  the 
space  prior  to  starting  cold  work.  This 
test  needs  only  be  done  when  a 
flammable  or  combustible  material  was 
contained  or  last  contained  in  the  space. 
This  provision  is  unchanged  from  the 
existing  provision,  9  1915.13(a)(3). 

Paragraph  (b)(3)  requires  that  the 
flammability  test  be  conducted  by  a 
competent  person.  This  requirement  is 
unchanged  from  the  existing  provision, 
§  1915.13(a)(3). 

Paragraph  (b)(4)  requires  that 
flammability  tests  be  conducted 
frequently  during  cold  work.  This 
requirement  is  unchanged  from  the 
existing  provision,  §  1915.13(a)(3). 
However,  OSHA  has  received  many 
requests  to  define  the  term  "frequently" 
by  specifying  in  the  regulation  how  often 
tanks  should  be  checked.  Since 
conditions  may  vary  greatly  from  one 
situation  to  the  next.  OSHA  does  not 
believe  that  a  requirement  to  recheck  a 
tank  at  specified  intervals  would 
necessarily  raise  the  level  of  safety. 
Instead.  OSHA  believes  that  the 
standard  should  be  flexible  enough  to 
enable  employers  and  employees  to  take 
into  consideration  all  those  factors 
which  may  influence  the  need  to 
recheck  taidc  conditions  including: 

1.  Temperature — Higher  temperatures 
will  cause  liquids  to  vaporize  faster  than 
lower  temperatures;  the  result  would  be 
that  on  hotter  days  tank  residues  may 
produce  more  vapors  with  resultant 
concentrations  in  excess  of  10  percent  of 
the  LEL. 

2.  Work  in  the  tank — Oxygen  from  a 
leaking  welding  hose  could  cause  an 
oxygen  enriched  atmosphere;  inert  gas 
leaks  from  welding  operations  could 
produce  an  oxygen  deficient 
atmosphere.  Tank  cleaning  can  stir  up 
residues  and  result  in  changes  in 
atmospheric  conditions. 

3.  Time  elapsed — If  a  period  of  time 
has  elapsed  since  the  tank  was  last 
checked,  it  should  be  rechecked. 

4.  Unattended  tanks — Tanks  declared 
safe  and  left  unattended  should  be 
retested  prior  to  entry. 

5.  Work  breaks — When  workers  take 
a  break  or  leave  at  the  end  of  the  shift, 
equipment  is  sometimes  left  in  the  tank. 
If  welding  equipment  is  left,  the  hoses 
may  leak  oxygen  or  inert  gas,  producing 
an  oxygen  enriched  atmosphere  in  the 
first  case  or  an  oxygen  deficient 
atmosphere  in  the  latter. 

6.  Ballasting  or  trimming — Changing 
the  position  of  the  ballast  or  moving  the 
vessel  so  as  to  expose  previously 
trapped  cargo,  can  produce  a  change  in 
tank  atmosphere. 


In  Issue  Number  7,  OSHA  requests 
pubhc  comment  as  to  whether  the 
frequency  of  retesting  and  the  factors 
dictating  retesting  should  be  defined  in 
this  standard.  If  a  more  specific 
provision  is  believed  appropriate,  please 
provide  a  proposed  definition  and  your 
rationale. 

Paragraph  (b)(5)  permits  only  cold 
work  in  the  spaces  described  in 
S  1915.13(a).  Hot  work  is  only  permitted 
as  delineated  in  §  1915.14.  This  is 
unchanged  from  the  existing 
requirement,  §  1915.13(a)(4). 

Paragraph  (b)(6)  requires  that  the 
work  area  be  kept  cleaned  up  as  work 
progresses.  This  is  unchanged  from  the 
existing  provision,  S  1915.13(a)(1). 

Paragraph  (b)(7)  requires  that  the 
concentration  of  flammable  vapors  shall 
be  kept  below  10  percent  of  the  LEL. 
This  paragraph  also  references 
provisions  that  permit  exceptions  to  this 
ventilation  requirement.  This  proposal  is 
unchanged  from  the  existing  rule, 
§  1915.13(a)(2). 

Paragraph  (b)(8)  requires  that  when 
highly  volatile  residues  are  present  and 
their  presence  prevents  the  maintenance 
of  10  percent  of  the  LEL,  then  10  percent 
of  the  LEL  need  only  be  maintained  in 
the  major  portions  of  the  compartment. 
This  proposed  requirement  is  the  same 
as  tlie  existing  requirement, 
§  1915.13(a)(2). 

Paragraph  (b)(9)  requires  that  the 
competent  person  test  to  determine  if 
exhaust  vapors  from  the  spaces  being 
ventilated  are  accumulating  in  or  around 
the  vessel.  This  requirement  is 
unchanged  from  the  existing 
requirement,  §  1915.13(a)(5). 

Paragraph  (b)(10)  requires  that 
ignition  sources  be  prohibited  in  areas 
where  flammable  vapors  are 
accumulating.  This  requirement  is 
unchanged  from  the  existing  provision, 
§  1915.13(a)(5). 

Paragraph  (b)(ll)  proposes  that  any 
lamps  used  in  areas  that  have  contained 
flammable  or  combustible  materials 
shall  comply  with  29  CFR  1910.307. 
Section  1910.307  contains  the 
requirements  for  electrical  equipment 
used  in  hazardous  locations  which  are 
classified  in  §  1910.399.  Section 
1910.307(b)  requires  that  the  equipment, 
wiring  methods  and  installations  of 
equipment  in  these  hazardous 
(classified)  locations  shall  be  either 
intrinsically  safe,  approved  for  the 
hazardous  location,  or  safe  for  the 
hazardous  (classified)  location.  Under 
the  existing  regulations  at  §§  1910.307 
and  1910.399,  the  hazardous  (classified) 
locations  having  contained  flammable  or 
combustible  materials  would  be 
classified  as  Class  I,  Division  1.  and  the 
Group  would  be  determined  by  the 


specific  chemical  present.  The  existing 
rule,  S  1915.13(b),  requires  that 
approved,  explosion-proof,  battery-fed, 
portable  lamps  shall  be  used  in  any 
areas  that  have  carried  flammables  or 
combustibles.  In  addition,  the  existing 
rule  requires  that  equipment  be 
approved  by  Underwriters  Laboratories. 
MSHA  or  the  U.S.  Coast  Guard. 

OSHA  believes  that  both  the 
proposed  and  existing  requirements 
offer  the  same  level  of  protection.  The 
proposed  regulation,  however, 
eliminates  specification  requirements 
and  permits  compliance  with  an  existing 
general  industry  standard,  $  1910.307, 
which  is  equivalent  to  the  level  of 
protection  required  in  the  existing 
standard. 

Paragraph  (b](12)  requires  that 
smokin.g  and  open  flames  be  prohibited 
on  the  open  deck  during  cold  work  on 
cargo  spaces  or  fuel  tanks  that  have 
carried  flammable  or  combustible 
liquids  or  gases,  on  spaces  or  tanks  that 
are  adjacent  to  compartments  that  have 
carried  flammable  or  combustible 
liquids  or  gases,  or  on  equipment 
connected  to  such  spaces  or  tanks.  This 
requirement  is  unchanged  from  the 
existing  provision,  §  1915.13(c). 

Paragraph  {b)(13)  requires  that 
metallic  parts  of  air  moving  devices  and 
duct  work  be  bonded.  This  requirement 
is  unchanged  from  the  existing 
requirement,  §  1915.13(d). 

Paragraph  (b)(14)  prohibits  the  use  of 
fan  blades  that  can  create  sparks.  The 
existing  standard  requires  that 
nonferroHS  materials  be  used.  The  intent 
of  the  exising  standard  was  to  require 
the  use  of  non-sparking  materials. 
However,  there  are  some  types  of 
stainless  steel  which  are  non-ferrous, 
but  depending  on  content  of  carbon 
steel  in  proportion  to  nickel,  can  create 
sparks.  The  change  to  "non-sparking" 
would  clarify  the  intent  of  the  exising 
standard. 

Paragraph  (b)(15)  requires  that 
portable  air  ducts  be  of  non-sparking 
materials;  the  existing  standard  requires 
non-ferrous  materials  Again,  the  intent 
of  the  existing  regulation  is  to  prohibit 
duct  material  that  can  cause  sparks.  The 
proposed  requirement  that  portable  air 
ducts  be  of  "non-sparking"  material 
better  accomplishes  the  purposes  of  the 
regulation. 

Paragraph  (b)(16)  requires  that  all 
motors  and  control  equipment  meet  the 
same  requirements  as  required  by  29 
CFR  1910.307  for  such  equipment  in 
hazardous  locations  classified  in 
accordance  with  §  1910.399.  The  existing 
standard,  5  1915.13(e),  requires  that  such 
equipment  be  explosion-proof.  The 
proposed  standard  clarifies  that 
electrical  equipment  that  is  used  in  a 


hazardous  location  must  be  intrinsically 

safe  or  safe  for  the  particular  hazardous 

location  as  already  required  in 

§  1910.307  (b)(2)  (i).  (ii),  (b)(3),  (c)  and 

(d). 

Paragraph  (b)(17)  requires  that  all 
motors  and  control  equipment  be 
properly  maintained  and  grounded.  This 
requirement  is  unchanged  from  the 
existing  requirement,  S  1915.13(e). 

The  "Note"  following  S  1915.13(b)(17) 
serves  as  a  reminder  to  employers  and 
employees  that  prior  to  starting  cold 
work  spaces  are  to  be  checked  for  toxic 
contaminants  and  appropriate 
precautions  (i.e.,  ventilation,  personal 
protective  equipment  or  respirators) 
taken  or  used  when  necessary,  and  in 
accordance  with  §  1915.12(c). 

Section  1915.14    Hot  work. 

Section  1915.14    Hot  work,  addresses 
the  safety  precautions  that  must  be 
taken  prior  to  starting  hot  work  on  cargo 
or  fuel  tanks,  related  piping  and 
accessories.  This  section  retains  the 
provision  that  National  Fire  Protection 
Association  (NFPA)  certified  Marine 
Chemist  or  Coast  Guard  authorized 
persons  must  certify  that  certain  spaces 
meet  the  requirements  of  "Safe  for  Hot 
Work."  This  section  also  identifies  those 
locations  on  vessels  where  the  shipyard 
competent  person  is  allowed  to  approve 
hot  work. 

Section  1915.14  begins  by  referring 
users  to  Appendix  A.  Appendix  A 
reminds  users  that  there  are  other 
important  sections  of  the  Part  1915 
regulations  relevant  to  hot  work.  Those 
sections,  especially  Subpart  D,  Welding, 
should  be  reviewed  carefully  prior  to 
starting  hot  work. 

Paragraph  (a)  requires  that  a  Marine 
Chemist  or  a  U.S.  Coast  Guard 
authorized  person  certify  certain  spaces 
as  "Safe  for  Hot  Work."  The  Marine 
Chemist  must  be  an  NFPA  certified 
Marine  Chemist.  The  Coast  Guard 
authorized  person  is  that  person 
authorized  by  46  CFR  35.01-l(c)(l)  (tank 
vessels  and  barges),  46  CFR  71.60-l(c)(l) 
(passenger  vessels)  and  46  CFR  91.50- 
1(c)(1)  (cargo  and  miscellaneous  vessels) 
to  inspect  and  test  these  vessel  spaces 
prior  to  hot  work.  There  is  no  difference 
between  the  existing  requirement  and 
the  proposed  requirement.  The  proposed 
language  is  easier  to  understand 
because  the  Coast  Guard  authorized 
person  referred  to  has  been  defined  in 
the  definitions  section  and  the  cited  CFR 
provisions  have  been  reprinted  in 
Appendix  B  for  the  convenience  of  the 
user. 

Paragraph  (a)(l)(i)  lists  those  areas  on 
tank  vessels  requiring  Marine  Chemist 
or  Coast  Guard  certification  prior  to  hot 
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work:  Cargo  tanks  which  contain  or 
have  contained  flammable  or 
combustible  liquids  or  gases  in  bulk; 
adjacent  spaces;  fuel  tanks;  and 
pipelines,  pumps  or  any  other 
accessories  connected  to  cargo  or  fuel 
tanks.  This  requirement  is  unchanged 
from  the  existing  requirements, 
§  1915.14[a)(l)(i)-(iii). 

Paragraph  {a)(l)(ii)  lists  those  areas 
on  dry  cargo,  miscellaneous  and 
passenger  vessels  that  must  be  tested  by 
a  Marine  Chemist  or  Coast  Guard 
authorized  person  and  certified  "Safe 
for  Hot  Work"  prior  to  starting  any  hot 
work:  Cargo  spaces  that  have  carried 
flanunable  or  combustible  liquids  in 
bulk;  spaces  adjacent  to  cargo  tanks 
that  have  carried  flammable  gases,  or 
liquids  with  a  flash  point  below  150°F., 
except  when  there  is  more  than  25  feet 
between  the  work  and  the  cargo  tank; 
fuel  tanks  that  have  contained  fuel;  and 
pipelines,  pumps  or  any  other 
accessories  connected  to  the  fuel  or 
cargo  tanks.  This  paragraph  is 
unchanged  from  the  existing  provisions. 
§  1915.14(a)(2)  (i)  through  (iv). 

Paragraph  (a)(2)  provides  the  criteria 
used  to  determine  if  a  space  is  "Safe  for 
Hot  Work."  The  four  criteria  are  based 
upon  the  existing  criteria  in  NFPA  306. 
and  one  proposed  change  to  NFPA  306. 
Paragraph  (a)(2)(i)  requires  that  the 
oxygen  level  in  the  space  be  22.0  percent 
or  less  by  volume.  This  level  of  oxygen 
or  lower  provides  a  safe,  non-oxygen 
enriched  atmosphere.  Atmospheres 
containing  more  than  22.0  percent 
oxygen  by  volume  distort  the  UEL  by 
greatly  expanding  the  normal  flammable 
range  and  promoting  very  rapid  burning. 
This  level.  22.0  percent  oxygen  by 
volume,  was  selected  in  order  to  be  in 
agreement  with  proposed  NFPA  306 
standards  defining  oxygen-enriched 
atmospheres.  This  is  based  on  a 
recommendation  by  the  Technical 
Committee  on  Gas  Hazards  of  NFPA  306 
to  the  full  committee  on  gas  hazards  that 
an  upper  oxygen  limit  is  needed  to 
address  the  hazards  of  hot  work  in 
oxygen  enriched  atmospheres.  The 
Technical  committee  has  recommended 
an  upper  oxygen  level  of  22  percent 
oxygen  by  volume.  OSHA  has  elected  to 
adopt  this  oxygen  level  of  22.0  percent 
by  volume  because  instrument  error  in 
measurement  can  result  in  a  variation  of 
±  1  percent.  That  is,  when  the  oxygen 
level  in  a  tank  is  21  percent  (normal 
oxygen  content  of  air  at  sea  level),  the 
instrument  reading  could  actually  vary 
from  20  percent  to  22  percent.  By 
selecting  22.0  percent  oxygen.  OSHA 
insures  that  a  hazardous,  oxygen- 
enriched  atmosphere  will  not  exist. 


taking  into  account  normal  instrument 
error. 

The  second  criteria  is  covered  in 
paragraph  (a){2)(ii).  This  proposed 
revision  requires  that  the  flammable 
vapors  and  gases  are  below  10  percent 
of  the  flammable  limit  prior  to  hot  work. 
This  requirement  has  been  adopted  from 
NFPA  306. 

Paragraph  (a)(2)(iii)  addresses  the 
third  criteria  which  requires  that  the 
Marine  Chemist  or  the  Coast  Guard 
authorized  person  ensure  that  any 
residues  found  in  the  space  will  not 
produce  an  atmosphere  at.  or  above,  10 
percent  of  the  lower  flammable  limit. 
This  provision  is  also  based  on  existing 
NFPA  306. 

Paragraph  (a)(2](iv)  specifies  the  last 
requirement  before  a  space  may  be 
designated  "Safe  for  Hot  Work."  This 
provision  would  require  that  adjacent 
spaces  must  be  cleaned  sufficiently  to 
prevent  the  spread  of  fire  or  inerted. 
This  criteria  is  based  on  NFPA  306-1988. 
paragraph  l-fl.3(d)3-3.1.4  and  is  also 
current  industry  practice. 

Although  §  1915.14(a)(2)  and  its 
subdivisions  are  newly  included  in 
Subpart  B.  they  do  not  present  new 
information  or  requirements.  The 
existing  Subpart  B.  §  1915.14(a).  Hot 
Work,  requires  NFPA  certified  Marine 
Chemists  or  U.S.  Coast  Guard 
authorized  persons  to  ensure  that  a 
sp>ace  is  suitable  for  hot  work,  indicating 
that  the  NFPA  definition  of  "Safe  for 
Fire"  (now  "Safe  for  Hot  Work")  is  to  be 
applied.  The  proposed  Subpart  B.  for 
clarity  and  convenience,  has 
incorporated  these  definitions  that  were 
previously  only  referenced. 

Paragraph  (a)(3)  provides  that  the 
term  "Not  Safe  for  Hot  Work"  must  be 
used  when  any  of  the  four  conditions 
that  constitute  "Safe  for  Hot  Work"  do 
not  exist.  This  is  a  new  paragraph  that 
supplements  the  use  of  the  term  "Safe 
for  Hot  Work"  by  providing  for  those 
times  when  the  four  criteria  for  "Safe  for 
Hot  Work"  have  not  been  met. 

Paragraph  (b)  covers  those  areas  of 
the  vessel  where  a  competent  person 
can  give  permission  for  hot  work  to 
proceed  following  a  flammability  test 
The  substantive  requirements  of  this 
paragraph  remain  unchanged  from  the 
existing  requirements. 

Paragraph  (b)(1)  requires  that  hot 
work  shall  not  be  allowed  on  the 
following  until  a  test  for  flammability 
has  been  conducted: 

(1)  Dry  cargo  spaces  for  which  a 
Marine  Chemist's  or  Coast  Guard 
authorized  person's  certificate  is  not 
required; 

(2)  The  bilges; 


(3)  The  engine  or  boiler  room  where  a 
Marine  Chemist's  or  a  Coast  Guard's 
authorized  person  certificate  is  not 
required; 

The  existing  rules,  covered  in 
§  1915.14(b)  and  (c).  contain  the  same 
requirements  found  in  proposed 
S  1915.14(b)(1)  (i).  (ii)  and  (iii). 

Paragraph  (b)(2)  requires  that  the 
spaces  discussed  in  (b)(1)  be  tested  for 
flammability.  This  requirement  is 
unchanged  from  existing  { 1915.14(b) 
and  (c). 

Paragraph  (b)(3)  requires  that  a 
competent  person  conduct  the 
flammability  test.  This  requirement  is 
unchanged  from  that  found  in  existing 
§  1915.14(b)  and  (c). 

Paragraph  (b)(4)  prohibits  hot  work  in 
or  on  the  spaces  Usted  in  (b)(1)  when  the 
concentration  of  flammable  vapors  has 
been  found  to  be  at  or  greater  than  10 
percent  of  the  lower  flammable  limit 
This  provision  is  unchanged  from  the 
existing  standard,  §  1915.14(b)  and  (c). 

Paragraph  (b)(5)  is  a  new  rule  which 
requires  employers  to  label  spaces  as 
"Not  Safe  for  Hot  Work"  if  those  spaces 
or  adjacent  spaces  contain  atmospheres 
at  or  above  10  percent  of  the  lower 
explosive  limit 

Section  1915.15    Maintaining 
conditions. 

Section  1915.15,  Maintaining 
conditions,  discusses  the  steps  which 
must  be  taken  when  conditions  in  tanks 
are  altered  after  the  initial  approvals  to 
enter  and  start  work. 

Paragraph  (a)  requires  that  pipelines 
be  disconnected  or  blanked  off  to 
prevent  hazardous  substances  from 
entering  spaces  that  have  been 
determined  to  be  "Safe  for  Workers"  or 
"Safe  for  Hot  Work."  This  proposed 
paragraph  applies  to  shipbuilding, 
shipbreaking  and  ship  repair;  the 
existing  paragraph  covered  only  ship 
repair.  Since  this  situation  could  occur 
on  any  vessel  that  has  carried  or 
contained  a  flammable  or  combustible 
material  in  bulk,  a  toxic  substance  or  an 
asphyxiant  regardless  of  whether  that 
vessel  is  being  buiU,  repaired  or  broken, 
the  requirements  have  been  rewritten  to 
cover  these  conditions. 

Paragraph  (b)  requires  that  when 
valves  are  manipulated  or  manholes 
opened,  resulting  in  altered  conditions, 
the  spaces  must  be  retested  to 
determine  that  they  continue  to  meet  the 
requirements  in  §5191512, 1915.13  and 
1915.14  as  applicable.  This  paragraph 
covers  all  shipbuilding,  breaking  and 
repairing. 

Paragraph  (c)  requires  that  before  hot 
work  is  begun  on  the  weather  deck  over 
spaces  which  do  not  have  to  be  safe  for 


hot  work,  all  valves,  closures  and  vents 
to  the  weatherdeck  shall  be  closed, 
except  for  vented  up  masts.  This 
requirement  is  unchanged  from  the 
existing  requirement  }  1915.14(a)(2).  but 
has  been  expanded  to  cover 
shipbreaking  and  new  construction.  This 
coverage  expansion  is  proposed  because 
vessels  and  vessel  sections,  which  have 
contained  flammables  or  combustibles 
as  part  of  the  work  process,  would 
present  the  same  hazard  during 
construction  and  breaking  as  those 
under  repair  if  valves  were  op>ened  lo 
tanks  containing  an  atmosphere  having 
10%  or  more  of  the  lower  explosive  hmit 
and  during  hot  work  on  the  weather 
deck. 

Paragraph  (d)  requires  that  a 
competent  person  conduct  frequent  tests 
of  the  spaces  previously  tested  by  the 
Marine  Chemist  or  by  the  Coast  Guard 
authorized  person  to  determine  if 
atmospheric  conditions  have  changed. 
There  are  several  factors  which  may 
influence  the  frequency  with  which 
spaces  need  to  be  retested.  such  as 
temperature,  volatility  of  the  residues, 
type  of  work  being  done  in  the  tank,  or 
trimming  in  the  vessel.  The  existing  rule 
provides  this  same  requirement  in 
9 1915.15(a)(4),  (b)(1)  and  {b)(2)  but 
limits  it  to  ship  repair  and  shipbreaking. 
By  expanding  this  requirement  to 
shipbuilding,  this  rule  would  require 
rechecking  of  any  space  or  tank  initially 
checked  by  a  Marine  Chemist  or  a  Coast 
Guard  authorized  person.  If  the  tank 
initially  required  checking  by  a 
competent  person,  then  §  1915.15(f) 
would  apply.  Public  comment  is 
requested  in  Issue  10  regarding  follow 
up  inspectitHis. 

Paragraph  (e)  directs  employers  to 
stop  work  and  get  a  new  Marine 
Chemist  or  Coast  Guard  authorized 
person  certificate  if  atmospheric 
conditions  on  which  the  initial 
certificate  was  based  have  changed  so 
that  they  no  longer  meet  OSHA 
requirements.  This  rule  is  unchanged 
from  existing  requirements, 
§  igi5.15(aH4),  (b)(1)  and  (b)(2).  except 
that  the  proposed  paragraph  woold  be 
expanded  to  cover  shipbuilding.  It 
specifically  applies  only  to  tho«e  spaces 
that  have  required  Chemist's  or  Coast 
Guard  authorized  person  certificates. 

Paragraph  (f)  directs  the  competent 
person  to  frequently  retest  the 
atmospheric  conditions  that  he  or  she 
initially  determined  to  be  safe  for  entry, 
hot  or  cold  work.  This  requirement  to 
maintain  safe  atmospheric  conditions  is 
unchanged  from  existing  requirements 
found  in  8 1815.15(aK4).  (bUl)  and  (b)(2). 
However,  it  does  add  new  coostructioB 
to  its  coverage,  but  only  dioae  spaces 


that  would  require  competent  person 
inspection;  that  is.  it  would  require  the 
competent  person  to  recheck  some 
spaces  periodically  for  oxygen  deficient 
or  flammable  atmospheres. 

In  Issue  Number  7,  public  comment  is 
requested  regarding  a  useful  definition 
of  the  term  "frequent" 

Paragraph  (g)  requires  the  competent 
person  to  insure  that  the  atmosphere  in 
the  spaces  previously  tested  by  that 
person  stays  within  the  acceptable 
limits  of  the  standard;  that  is.  not  above 
10  percent  LEL  and  not  below  19.5 
percent  oxygen  without  respiratory 
protection.  If  conditions  do  not  meet 
these  levels,  work  must  be  stopped  and 
conditions  restored  to  these  levels.  This 
paragraph  is  the  same  as  found  in  the 
existing  standards.  S  1915.15(a)(4).  (b)(l} 
and  (b)(2). 

Section  1915.16    Warning  signs. 

Section  1915.16.  Warning  signs, 
discusses  warning  signs  for  all  vessels 
during  ship  building,  breaking  and 
repair.  The  reason  for  this  uniform 
coverage  is  that  hazardous  atmospheres 
may  occur  in  spaces  during  any  of  these 
activities  if  flammable  or  combustible 
products  have  been  introduced  into  the 
cargo  containment  system  or  the  fuel 
system. 

Paragraph  (a)  requires  that  only  those 
spaces  which  are  unsafe  be  labeled  as 
such.  This  rule  is  the  same  as  the 
existing  rales,  ( 1915.16(a)  and  (b). 
Further,  Appendix  A  suggests 
alternative,  equivalent  measures,  i.e., 
that  employers  label  the  gangways  and 
other  means  of  access  to  vessels, 
instead  of  the  individual  tanks  and 
spaces,  if  the  entire  vessel  is  in  the  same 
condition.  This  limited  alternative 
method  of  compUance  is  the  same  as 
existing  S  1915.16(c). 

Public  comment  is  requested  in  Issue 
Number  11  as  to  whethn  or  not  aQ 
conditions,  safe  and  unsafe,  should  be 
marked  on  tanks. 

Paragraph  (b)  requires  that  employers 
be  respcnisible  for  employee'  working 
and  obeying  all  signs  and  limitations  on 
tank  entry.  This  provision  is  unchanged 
from  existing  { 1915.15(a)(3). 

Appendix  A  to  Subpart  B — Explosive 
and  Other  Dangerous  A  tmospheres 

This  Appendix  is  a  non-mandatory  set 
of  guidelines  provided  to  assist 
employers  in  complying  with  the 
requirements  of  this  subpart  This 
Appendix  neither  creates  additional 
obligations  nor  eliminates  obligations 
otherwise  contained  in  the  standard.  It 
is  intended  to  provide  explanatory 
information  and  educational  material  to 
employers  and  employees  to  foster 


understanding  of.  and  compliance  with, 
the  standard. 

Appendix  B  to  Subpart  B — Explosive 
and  Other  Dangerous  Atmospheres 

This  Appendix  provides  a  complete 
reprint  of  U.S.  Coast  Guard  regulations 
referericed  in  Subpart  B  for  purposes  of 
determining  who  is  a  Coast  Guard 
authorized  person. 

Specific  Issues 

In  addition  to  any  other  comments  the 
public  wishes  to  make  on  this  standard, 
comments  are  requested  on  the 
following  specific  issues: 

1.  A  definition  for  inert  or  inerted 
atmosphere  has  been  added  to  the 
proposed  standards  in  §  1915.11(b).  In 
the  first  part  of  the  definition,  employers 
are  allowed  to  inert  by  reducing  the 
oxygen  content  of  the  atmosphere  to  8.0 
percent  oxygen  or  below  by  volume,  or 
50  percent  the  amount  required  to 
support  combustion,  whichever  is  less. 

Comment  is  requested  as  to  the 
appropriate  oxygen  levels  for  inerting. 
Comment  is  also  requested  as  to 
whether  the  minimum  oxygen  for 
combustion  (MOC)  figures  are  readily 
available  to  employers,  or  whether  they 
should  be  published  along  with  the 
standard.  The  maximum  permissible 
oxygen  percentage  to  prevent  ignition  of 
flammable  gases  and  vapors  using 
nitrogen  and  carbon  dioxide  for  inerting 
can  be  found  in  the  14th  edition  of  the 
Fire  Protection  Handbook,  published  by 
NFPA,  as  well  as  in  other  sources. 

2.  Section  1915.11(b)  requires  that  the 
Marine  Chemist  must  carry  a  valid 
certificate  issued  by  the  National  Fire 
Protection  Association  (NFPA).  At  least 
one  commenter  has  argued  that  this 
requirement  is  too  restrictive,  and  that 
there  are  other  individuals  who  are 
equally  capable  of  performing  the  tasks 
assigned  the  Marine  Chemist  Comment 
is  requested  regarding  OSHA's 
requirement  that  all  Marine  Chemists  be 
NFPA  certified.  Are  there  other  groups, 
other  than  NFPA.  who  are  qualified  to 
assess  the  qualifications  and  abilities  of 
a  Marine  Chemist?  Are  there  additional 
groups,  other  than  the  NFPA,  who  could 
provide  the  training  and  testing 
necessary  to  produce  Marine  Chemists 
with  a  skill  level  equal  to  those 
produced  currently  by  NFPA? 

Are  there  geographical  areas  of  the 
country  that  have  difficulty  getting 
Marine  Chemists?  Is  work  delayed  as  a 
result?  How  often  does  this  situation 
occur?  For  hovr  long  is  the  work 
delayed?  Do  work  backlogs  occur 
because  of  the  onavailabihty  of  Marine 
Chemists?  If  work  is  backlogged,  for 
how  long  is  this  the  case? 
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Does  OSHA's  requirement  to  use  an 
NFPA  certified  Marine  Chemist  inhibit, 
encourage  or  have  no  impact  on 
innovation  in  safe  tank  entrj-  and  work? 
Please  provide  supporting 
documentation  for  your  position. 

3.  Section  1915.11(b)  provides  a 
defmition  for  the  phrase  "Not  Safe  for 
Workers."  This  phrase  is  adopted  from 
NFPA  306.  The  term  is  used  to  mean  two 
different  things:  (1)  That  a  space  is  not 
safety  to  enter  under  any  circumstances: 
or  (2)  that  employee  entr>'  is  permitted, 
but  is  restricted  by  the  length  of  time  the 
employee  may  be  exposed,  or  restricted 
by  the  need  for  respiratory  protection  or 
personal  protective  equipment. 

Therefore,  a  space  might  be  posted 
■Not  Safe  for  Workers"  when  in  fact  it 
could  be  safe  but  with  certain 
restrictions.  Comment  is  requested  as  to 
whether  or  not  an  additional  categor>-  of 
"Safe  with  Restrictions"  should  be 
added  and  used  when  entry  is  permitted 
but  additional  protection  or  constraints 
are  required.  This  concept  is  being  used 
by  NFPA  306. 

4.  Sections  1915  12(a)l3).  (b](3)  and 
(c)(3)  all  require  atmospheric  testing 
prior  to  initial  entrj'  into  spaces. 

OSfL\  recognizes  that  confusion 
exists  regarding  the  use  of  the  term 
"initial  entry."  The  Coast  Guard  has 
interpreted  OSHA's  use  of  the  term 
"initial  entry"  to  mean  that  when  more 
than  24  hours  have  elapsed  since  a  tank 
has  been  determined  safe  for  entry  and/ 
or  hot  work,  it  must  be  rechecked  to 
determine  if  it  is  still  safe  for  hot  work 
and/or  safe  for  entry. 

OSHA  has  no  formal  interpretation, 
explanation  or  policy  statement 
explaining  what  constitutes  an  "initial 
entry"  into  a  space.  Comments  are 
requested  regarding  the  definition  of  the 
term  "initial  entry."  Should  OSHA  set  a 
time  limit  on  "initial  entry"? 
Commenters  are  urged  to  review  a 
related  issue,  frequency  of  inspection, 
when  drafting  responses  to  this  issue. 

5.  Section  1915.12(c)(2)  requires  that 
the  toxicity  test  required  prior  to  entry 
be  conducted  by  an  NFPA  certified 
Marine  Chemist,  an  ABIH  industrial 
hygienist,  or  a  Coast  Guard  authorized 
person.  In  official  Agency 
correspondence,  OSHA  has  said  that 
these  persons  are  what  is  meant  by  an 
NFPA  certified  Marine  Chemist,  an 
industrial  hygienist,  or  an  other  qualified 
person.  According  to  official  Agency 
correspondence,  this  last  person  is  one 
who  can  be  appointed  by  the  Coast 
Guard  as  authorized  under  46  CFR 
35.01-l(c)(l).  71.60-l(c)(l)  or  91.50- 
1(c)(1).  to  inspect  when  a  Marine 
Chemist  is  not  reasonably  available. 
Comment  is  requested  as  to  who  are  the 
appropriate  persons  to  conduct  initial 


toxicity  testing  and  prescribe  any 
protective  equipment  or  respiratory 
protection  that  may  be  needed. 
Comments  on  this  matter  should  provide 
suitable  documentation. 

6.  Section  1915.12(d)  permits 
emergency  work  and  work  of  brief 
duration  to  be  performed  in  UEL  or 
IDLH  atmospheres  provided  no  ignition 
sources  are  present  and  provided  the 
UEL  atmosphere  is  monitored 
continuously.  Comments  and  additional 
information  are  requested  on  several 
sections  of  this  paragraph.  Should 
emergency  work  be  defined?  If  so,  what 
definition  should  be  used?  (See.  for 
example,  29  CFR  1915.152(b)(3).)  Should 
a  time  limit  be  used  to  define  the  term 
"brief  duration"?  If  so,  what  should  that 
time  limit  be  and  why?  Is  work  ever 
conducted  in  UEL  atmospheres?  How 
often  is  this  done?  What  is  the  nature  of 
the  work  and  what  are  the  restrictions 
placed  upon  that  activity?  Are  yards 
equipped  with  the  meters  necessary  to 
determine  that  they  are  operating  in  a 
UEL  atmosphere?  How  far  above  the 
UF.L  do  yards  allow  work?  What  are  the 
restrictions  placed  upon  ignition  sources 
in  and  near  UEL  atmospheres?  How  do 
yards  prevent  the  atmosphere  from 
being  diluted  and  thus  entering  the 
fiammable  range?  Should  work  in  UEL 
atmospheres  be  prohibited?  Why? 
7.  Proposed  §§  1915.13(b)(4)  and 
1915.15  address  the  requirement  to 
conduct  atmospheric  tests  frequently. 
Section  1915.13(b)(4)  would  require  that 
factors  which  could  influence  the 
frequency  of  rechecking,  such  as  air 
temperature  and  residue  volatility,  shall 
be  considered  when  determining  how 
often  to  recheck.  Paragraphs  (d)  and  (f) 
of  §  1915.15  discuss  the  need  for 
frequent  atmospheric  tests  in  order  to 
maintain  the  initial  working  conditions 
in  the  tank.  OSHA's  proposed 
standards,  however,  do  not  specify  how 
frequently  a  tank  should  be  rechecked. 
Public  conunent  is  solicited  as  to 
whether  OSHA  should  specify  the 
frequency  of  testing  in  the  standard.  If 
so.  what  should  that  frequency  be  and 
why?  Should  the  factors  which  influence 
the  need  to  check  tanks  frequently  be 
addressed  directly  in  the  standard? 
What  factors,  in  addition  to  those 
covered  in  the  Appendix,  should  be 
addressed  under  this  subject?  Should 
OSHA  change  the  term  "frequently"  to 
"as  often  as  necessary?"  If  so.  why? 

8.  Should  OSHA  regidations  require 
that  the  employer  ascertain  the  last 
three  cargoes  carried  in  tanks  covered 
by  this  standard?  NFPA  306  currently 
contains  such  a  requirement  for  Marine 
Chemists  who  are  testing  tanks.  Is  there 
a  need  for  OSHA  to  adopt  this 
requirement? 
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9.  Should  OSHA  prohibit  hot  work  on 
bulkheads  where  insulation  has  not 
been  stripped  away?  If  so.  how  much  of 
the  insulation  shall  be  removed?  Have 
there  been  situations  where  toxic  vapors 
have  evolved  as  a  result  of  heating 
insulation?  Have  there  been  situations 
where  insulation  has  been  heated  during 
hot  work  and  fires  have  broken  out 
during  the  hot  work  or  after  the  hot 
work  had  been  completed?  Please 
document  these  occurrences,  providing  a 
description  of  the  accidents,  the  number 
of  times  as  well  as  the  period  of  time 
over  which  they  have  occurred.  Are 
there  means  of  performing  hot  work  on 
insulation  which  will  not  create 
hazards?  Please  provide  supporting 
data. 

10.  In  S  1915.15(d).  should  the  shipyard 
competent  person  be  required  to 
conduct  a  physical  examination  of  the 
tank  and  pipelines  when  making  a 
follow  up  inspection? 

11.  Section  1915.16(a)  addresses 
warning  signs  to  be  placed  on  tanks. 
Should  all  conditions,  safe  or  unsafe,  be 
marked  on  tanks?  If  you  support  that 
position  please  provide  both  costs  and 
injury  data  associated  with  placing  signs 
on  safe  and  unsafe  tanks.  Should  only 
unsafe  conditions  be  marked?  Please 
provide  a  rationale  for  your  position. 

12.  Section  1915.18  addresses  the 
shipyard  competent  person.  Currently 
OSHA  does  not  require  any  specific 
training  or  certification  to  assure  that 
individuals  designated  as  a  "Competent 
Person"  by  their  employers  are  indeed 
knowledgeable  and  competent.  Yet  the 
responsibilities  of  these  designated 
individuals  impact  heavily  on  safety  and 
health  in  the  shipyard  employment 
workplace. 

There  have  been  many  suggestions 
that  OSHA  establish  (or  approve)  a 
training  program(s)  for  would-be 
Shipyard  Competent  Persons,  and  after 
successful  completion  of  that  training 
program,  certify  (or  have  certified  by 
some  responsible  organization  or 
agency)  that  such  individuals  are  indeed 
"Shipyard  Competent  Persons." 

OSHA  seeks  comment  on  the 
following  specific  issues: 

A.  Should  OSHA  require  certification 
of  Shipyard  Competent  Persons?  If  so. 
what  organize  tion(s)  should  be 
responsible  for  certification?  If  so.  what 
skill  level  or  knowledge  requirements 
should  such  persons  meet?  Should  they 
meet  additional  criteria,  above  and 
beyond  that  required  in  S  1915.7(b)? 
What  should  be  the  additional  criteria? 
Why? 

B.  Since  it  would  likely  take  a  period 
of  time  before  all  current  Competent 
Persons  could  be  trained,  should  OSHA 


make  this  requirement  effective  some 
period  of  time  after  this  revised  Subpart 
B  becomes  effective?  How  long  should 
this  period  be? 

C.  Should  there  be  periodic 
recertification  to  assure  that  the 
Certified  Shipyard  Competent  Person 
has  retained  his  or  her  skills  and 
knowledge?  If  not,  why  not?  If  so,  how 
often  should  such  recertification  be 
required? 

D.  How  many  people  would  need  this 
certification/recertification?  Locally? 
Regionally?  For  what  geographic  area 
are  you  providing  these  numbers? 

E.  Should  such  training  be  mandatory 
or  voluntary?  If  not,  should  there  be 
incentives  to  encourage  enrollment? 
What  incentives  would  be  most 
attractive?  Why?  If  this  training  were 
mandatory  how  much  would  you 
estimate  it  would  cost?  What  would  be 
the  benefits  associated  with  such 
training?  Please  quantify  the  benefits 
associated  with  such  training. 

13.  Should  OSHA  require  that  the 
atmosphere  in  tanks  or  compartments 
adjacent  to  ones  under  inert  purge  be 
tested  for  oxygen  deficiency  prior  to 
entry? 

Should  OSHA  require  that  prior  to 
purging,  the  entire  length  of  the  purging 
line  be  checked  for  proper  construction, 
attachment  and  installation  to  prevent 
leaks  into  compartments  not  being 
purged? 

Should  OSHA  require  alarms  or 
portable  detectors  where  the  integrity  of 
an  inert  gas  purging  system  cannot  be 
assured? 

Have  there  been  accidents  as  a  result 
of  inert  gas  system  leaks?  Please 
provide  accident  data  covering  the 
number  of  accidents,  the  period  of  time 
over  which  they  occurred  and  a 
description  of  the  accidents. 

14.  OSHA  has  proposed  to  eliminate 
the  current  recordkeeping  requirements 
that  employers  designate  a  competent 
person  on  an  OSHA  Form  73  and  then 
send  that  form  to  the  closest  area  office. 
In  its  place.  OSHA  is  proposing  a 
requirement  that  employers  shall 
prepare  a  certification  record  consisting 
of  an  employer  record  identifying  the 
competent  person(s)  or  a  statement  that 
Marine  Chemists  are  always  used,  the 
employer's  name,  and  date  of 
certification.  This  action  reduces  the 
paperwork  burden  on  employers.  OSHA 
proposes  to  apply  this  provision  to  all 
competent  person  requirements  in 
Subparts  B,  C.  D  and  H.  Should  OSHA 
take  these  actions?  If  so,  why? 

15.  OSHA's  existing  rule  requires  that 
routine  work  of  substantial  length  (other 
than  inerting)  cannot  occur  in 
atmospheres  less  than  16.5  percent 
oxygen  by  volume.  In  such  cases. 


ventilation  is  required  to  bring  the 
oxygen  level  up  to  16.5  percent.  With  the 
proposed  change,  OSHA  will  now  allow 
routine  entry  and  work  in  atmospheres 
with  less  than  16.5  percent  oxygen 
provided  appropriate  respiratory 
protection  is  worn. 

In  addition,  respiratory  protection  will 
now  be  required  for  any  atmosphere 
containing  oxygen  levels  between  16.5 
percent  and  19.5  percent.  The  existing 
rule  allows  unprotected  entry  between 
16.5  percent  and  19.5  percent. 

OSHA  believes  that  the  proposed  rule 
provides  the  appropriate  level  of 
protection  to  workers  while  permitting 
employers  the  flexibility  of  choosing  die 
most  suitable  and  economical  control 
measures  for  each  vessel  and  vessel 
section  being  serviced. 

OSHA  solicits  comments  on  the 
appropriate  control  measures  to  be 
required  in  this  proposal. 

16.  In  this  proposed  standard  OSHA  is 
recommending  that  the  requirement  for 
the  1970  American  Conference  of 
Governmental  Industrial  Hygienists 
threshold  limit  values,  which  are  in  the 
current  regulations  (§  1915.5).  be 
replaced  with  the  OSHA  permissible 
exposure  limits  (PEL's)  found  in  29  CFR 
Part  1910.  Subpart  Z.  OSHA 
acknowledges  the  current  proposal  to 
revise  the  PEL's  for  general  industry,  53 
FR  20960  (June  7. 1988).  OSHA  plans  to 
carefully  study  the  need  to  bring  the 
shipyard  air  containments  requirements 
in  line  with  those  proposed  for  general 
industry.  That  action  will  not  be  a  part 
of  this  proposal,  but  will  be  considered 
in  the  future.  Your  input  is  solicited  on 
this  matter. 
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rv.  Regulatory  Assessment 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193,  February  17. 
1981).  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  Executive 
Order  12291.  OSHA  has  determined  that 
the  promulgation  of  this  proposed 


standard  would  not  be  a  "major"  action 
because  all  of  its  requirements  are 
consistent  with  current  industry 
practices  and  are  part  of  existing 
consensus  or  OSHA  standards.  The 
proposed  standard  would  impose  no 
costs  of  compliance  upon  shipyards. 

Background 

Under  Executive  Order  12291,  OSHA 
is  required,  in  general,  to  submit  any 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  "all  rules  other  than  major  rules'  to 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  at  least 
10  days  prior  to  publication  in  the 
Federal  Register. 

The  economic  impact  estimates 
presented  in  this  preamble  are  estimates 
based  upon  the  data  currendy  available 
to  OSHA.  These  estimates  will  be 
refined  as  OSHA  receives  additional 
information.  Consequently.  OSHA 
solicits  further  comments  on  these 
estimates,  and  any  comments  will  be 
addressed  and  incorporated  into  the 
Regulatory  Impact  Assessment  (RIA)  for 
the  final  rule. 

Data  Sources 

The  primary  source  for  this  section  is 
the  April  1986.  Draft  Final  Report  by 
CONSAD  Research  Corporation 
entided,  "Data  to  Support  Regulatory 
Analysis  of  the  Proposed  Standard  for 
Shipbuilding  and  Repairing:  Subpart  B." 
In  addition.  OSHA  also  used  an  October 
1984  report  by  Main  Hurdman/KMG 
entitled,  "P>rofile  of  the  Shipbuilding  and 
Repairing  Industry." 

Industry  Profile 

The  entire  shipbuilding,  ship  repairing, 
and  shipbreaking  industries  would  be 
affected  by  the  proposed  revision  of  the 
provisons  found  in  the  existing  Part  1915 
Subpart  B  that  govern  work  in  explosive 
and  other  dangerous  atmospheres  in 
shipyards.  In  recent  years,  shipyards 
have  not  prospered  as  an  industry.  In 
1985,  there  were  about  400  shipyards 
operating.  200  fewer  than  the  active 
number  of  shipyards  in  1980.  Another 
illustration  is  that  there  were  orders  for 
69  merchant  vessels  (1.82  million  tons) 
in  U.S.  shipyards  in  1980  but  only  for  10 
merchant  vessels  (140,915  tons)  by  1984. 
Although  this  loss  of  business  has  been 
partially  offset  by  the  increase  in  the 
U.S.  Navy's  demand  for  ships,  the 
decline  in  the  demand  for  commercial 
ships  will  likely  generate  a  further 
decline  in  the  number  of  active 
shipyards. 

Population  at  Risk 

OSHA  has  estimated  that  every 
shipyard  employee  who  works  on 
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vessels  and  vessel  sections  will  be 
affected  by  the  provisions  in  this 
proposed  standard.  The  actual  number 
of  these  employees  will  depend  upon  the 
level  of  shipyard  work.  For  example, 
shipyards  employed  177,300  workers  in 
1980  and  about  145,000  in  1984. 
Consequently,  because  there  is  the 
potential  for  large  changes  in  the 
demand  for  ships,  OSHA  has  estimated 
that  the  population  at  risk  would  be 
between  145,000  and  180000  employees. 

Risk  of  Fatality  or  Injury 

OSHA  has  been  unable  to  estimate 
the  annual  number  of  shipyard  fatalities 
and  injuries  resulting  from  accidents 
associated  with  explosive  or  toxic 
atmospheres  because  there  are  no 
available  fatality  and  injury  data. 
However.  OSHA  has  anecdotal 
information  derived  from  accident 
investigations  and  research  concerning 
fatalities  that  have  occurred  in  these 
atmospheres.  (Exhibit  numbers  1  and  2.) 

•  The  deceased  had  been  one  of 
seven  workers  from  a  temporary  help 
service  who  were  removing  mud  and 
water  (in  a  "mucking"  operation)  from 
the  hull  of  a  floating  dry  dock.  Mud  and 
silt  were  removed  from  the  bottom  of 
the  300-ton  U-shaped  vessel  used  to  lift 
ships  from  the  water  for  repairs.  The 
hull  contained  several  compartments. 
There  was  an  odor  of  a  flammable 
substance  similar  to  gas  or  oil  present  in 
the  compartment.  At  some  point,  an 
explosion  occurred  fatally  injuring  the 
man  and  hospitalizing  four  others.  The 
employer  was  cited  for  failure  to  test  the 
atmosphere  for  flammable  levels  and  for 
oxygen  deficiency. 

•  The  two  deceased  men  had  been 
employed  by  a  painting  and  tank 
cleaning  contractor  to  clean  and  paint  a 
salt  water  ballast  tank  in  the  bow  of  a 
vessel.  The  tank  had  been  cleaned  the 
day  before  and  the  two  men  had 
prodeeded  with  the  spray  painting  using 
methyl  ethyl  ketone  (X4EK}  as  a  paint 
thinner.  They  completed  the  first  coat. 
The  second  day  they  returned  to 
complete  the  second  coaL  Prior  to 
entering  the  tank  no  test  was  performed 
to  determine  the  lower  explosive  limit. 
No  mechanical  ventilation  of  any  kind 
was  provided  to  dispel  the  vapors.  After 
painting  for  approximately  an  hour, 
there  was  an  explosion  that  killed  both 
men.  The  sooice  of  ignition  was 
believed  to  be  from  one  of  the  two  hand- 
held portable  lamps. 

•  One  worker  was  asphyxiated  and  a 
second  worker  was  hospitalized  when 
they  entered  a  cargo  space  that  had 
contained  flammable  or  combustible 
materials.  That  space's  atmosphere  had 
not  been  tested  by  a  competent  person 
prior  to  their  entry,  in  addition,  no 


competent  person  had  been  designated 
or  indicated  on  an  OSHA  73  form,  and 
there  was  no  log  of  such  tests  available 
at  the  job  site. 

•  In  another  incident,  five  employees 
were  hospitalized  after  they  inhaled 
petroleum  product  vapors  in  a  confined 
space  on  a  vessel.  The  atmosphere  in 
the  cargo  space  had  not  been  tested  by  a 
competent  person  prior  to  the  entry  of 
the  employees.  In  addition,  no 
atmospheric  testing  was  done  by  a 
competent  person  while  the  men  were 
working  in  this  apace. 

•  In  another  similar  but  unrelated 
incident  five  employees  were  injured 
when  insufficient  respiratory  protection 
was  provided  against  the  hazards  of 
inhalation  of  chemical  liquids  and 
vapors.  These  employees  had  been 
assigned  to  do  cold  work  in  a  tank  that 
had  carried  a  flammable  or  combustible 
liquid  or  gas.  The  shipyard  had  neither 
designated  a  competent  person  to  test 
for  the  presence  of  flammable  vapors, 
nor  provided  natural  or  mechanical 
ventilation  while  the  employees  were  in 
the  tank.  Furthermore,  no  recbecking  of 
the  tank's  atmosphere  was  performed 
while  the  men  were  in  the  tank. 

•  An  oxygen-enriched  atmosphere 
was  formed  when  a  welding  tortdi  gas 
manifold  malfunctioned.  This 
malfunction  prevented  the  flow  of  gas, 
but  not  the  flow  of  exygen,  into  a  torch 
being  used  in  a  confined  space.  When 
the  malfunction  was  rectified  and  the 
employee  lit  his  torch,  a  flash  fire 
occurred  due  to  the  oxygen-enriched 
atmosphere.  The  employee  died  in  the 
fire.  Had  the  atmosphere  been  tested 
prior  to  initiating  hot  work,  the  accident 
could  have  been  avoided. 

As  a  result  of  these  and  other  similar 
incidents,  the  known  hazardous  nature 
of  operations  in  these  types  of 
atmospheres  has  led  OSHA,  the 
National  Fire  Protection  Association 
(NFPA).  and  shipyards  to  establish  the 
specific  work  practices  embodied  in  the 
proposed  OSHA  standard.  Further, 
many  shipyards  have  required  their 
employees  to  follow  these  work 
practices.  Where  these  safe  work 
practices  have  been  adopted,  there  have 
been  relatively  few  related  injuries  and 
fatalities. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  this 
proposed  standard  would  be 
technologically  feasible  because  it 
would  require  the  use  of  existing  and 
readily  available  technology,  equipment, 
and  current  work  practices. 

One  source  of  potential  benefits  is 
from  the  rewriting  of  the  provisions  of 
this  subpart  to  make  them  clearer  and 
easier  to  onderstand.  This  action  will 


eliminate  some  ambiguity  concerning 
the  specific  provisions  with  which  a 
shipyard  employer  must  comply. 

Another  source  of  potential  benefits  is 
that  the  provisions  in  the  proposed 
subpart  have  been  designed  to  be 
consistent  with  the  requirements  of  the 
consensus  standards,  where 
appropriate.  Many  shipyards  already 
comply  with  the  consensus  standards 
such  as  NFPA  306,  because  such 
compliance  has  been  proven  to  reduce 
shipyard  hazards  and  resultant  fatalities 
and  injuries.  It  also  may  be  required  by 
insurance  companies  for  property 
damage  insurance.  Thus,  to  the  extent 
that  the  proposed  subpart  is  more 
consistent  with  NFPA  standards  than 
the  existing  O^iA  standards,  the 
proposed  subpart  could  reduce  the  costs 
of  compliance  to  shipyards  while  not 
reducing  the  level  of  employee  safety. 

The  basis  of  the  estimated  costs  of 
compliance  with  the  proposed  standard 
is  the  CONSAD  report.  In  order  to 
obtain  this  information,  CONSAD 
conducted  a  series  of  eight  focus  group 
meetings,  which  were  attended  by 
individual  shipyards,  labor  groups, 
safety  professionals,  and  marine 
chemists.  CONSAD  circulated  copies  of 
the  proposed  standard  and  then  ehcited 
information  concerning  any  potential 
economic  impacts.  The  information 
received  by  CONSAD  was  used  to 
develop  its  estimated  costs  of 
compliance.  OSHA  has  adopted  that 
estimate  as  the  best  available  estimate. 

With  respect  to  this  proposed 
suadard,  CONSAD  received  no 
information  indicating  that  shipyards 
were  not  in  compliance  with  the 
proposed  provisions.  Thus,  OSHA  has 
determined  that  there  would  be  no  cost 
of  compliance  associated  with  the 
proposed  standard.  Nevertheless,  as 
previously  mentioned,  this  is  a 
Preliminary  Regulatory  Impact 
Assessment  (PRIA).  and  OSHA  invites 
public  comment  concerning  this 
determination.  Any  comment  received 
will  be  carefully  analyzed  by  OSHA  for 
incorporation  into  the  RIA  for  this  final 
rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5 U.S.C.  601  et sag),  the 
Assistant  Secretary  has  preliminarily 
certified  that  the  proposed  standard 
would  not  have  a  significant  impact 
upon  a  substantial  number  of  small 
entities  because  there  would  be  no  costs 
of  compliance.  OSHA  invites  public 
comment  concerning  this  certification. 

The  regidatory  assessment  is 
available  for  inspection  and  copying  at 
the  OSHA  Technical  Data  Center,  Room 
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N-2634,  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210.  OSHA  invites 
comments  concerning  the  conclusions 
reached  in  this  Preliminary  Regulatory 
Impact  Assessment  and  the  Regulatory 
Flexibility  Certification. 

V.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
the  Guidehnes  of  the  Council  of 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  OSHAs  DOL NEPA 
Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the 
proposed  rule  will  have  no  significant 
environmental  impact. 

The  proposed  revisions  to  29  CFR 
1915.11-18,  Subpart  B— Explosive  and 
Other  Dangerous  Atmospheres,  focus  on 
the  reduction  of  accidents  or  injuries  by 
means  of  work  practices  and 
procedures,  as  well  as  on  changes  in 
language,  definition,  and  format  of  the 
standard.  These  revisions  do  not  impact 
on  air,  water,  or  soil  quality,  plant  or 
animal  life,  the  use  of  land,  or  other 
aspects  of  the  environment.  As  such, 
these  revisions  are  therefore, 
categorized  as  excluded  actions 
according  to  29  CFR  11.10  of  the  DOL 
NEPA  regulations. 

VI.  Recordkeeping  Requirements 

This  subpart  substantially  reduces  the 
recordkeeping  burden  on  employers  by 
removing  duplicative  recordkeeping 
requirements  and  replacing  a 
recordkeeping  requirement  with  a 
certification.  Only  a  requirement  for 
maintaining  the  OSHA  74,  the  Log  of 
Inspections  and  Tests  by  Competent 
Persons,  has  been  retained. 

The  existing  Subpart  B  regulations 
mandate  that  a  Marine  Chemist,  when 
performing  atmospheric  tests  in  lieu  of  a 
shipyard  competent  person,  must 
complete  two  reports  on  test  results:  the 
Marine  Chemist's  certificate  and 
OSHA's  Log  of  Inspections  and  Tests 
(OSHA  74).  These  two  reports  contain 
the  same  information.  The  proposed  rule 
eliminates  the  requirement  for 
completing  both  forms  and  instead 
requires  either  an  OSHA  74  or  a  Marine 
Chemists'  form. 

The  requirement  that  employers 
complete  an  OSHA  73,  Designation  of 
Competent  Persons,  and  send  it  into  the 
nearest  OSHA  area  office,  has  been 
replaced  with  a  certification 
requirement.  Under  this  new 
ceriification  requirement,  an  employer 


must  be  able  to  provide  evidence 
substantiating  the  fact  that  he  has  met 
his  legal  obligation  to  designate 
shipyard  competent  persons.  This 
certification  requirement  eliminates  the 
employer's  paperwork  burden. 

Only  the  paperwork  requirement  for 
completing  the  OSHA  74  has  been 
retained.  The  OSHA  74.  Log  of  Tests 
and  Inspection  by  Competent  Persons, 
provides  a  record  of  atmospheric  tests 
by  location.  This  information  warns 
employers  about  hazardous 
atmospheres  and  allows  employees  to 
determine  if  atmospheric  conditions  are 
changing — an  important  indicator  of 
developing  hazardous  conditions.  In 
cases  where  a  Marine  Chemist  performs 
this  task,  he  is  permitted  to  substitute 
his  own  form  which  contains  the  same 
information  as  the  OSHA  74.  By  making 
these  changes,  OSHA  has  reduced  the 
paperwork  burden  on  employers  while 
continuing  to  provide  protection  for 
employees. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.  )  and  the  regulations  issued 
pursuant  thereto  (5  CFR  Part  1320)  (See 
48  FR  13666,  March  31, 1983),  OSHA 
certifies  that  it  has  submitted  the 
information  collection  requirements 
contained  in  this  proposed  revision  to  its 
current  standards  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  that  Act. 
Comments  on  these  information 
collection  requirements  may  be 
submitted  by  interested  parties  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Occupational  Safety  and  Health 
Administration,  726  Jackson  Place  NW.. 
Washington.  DC  20503.  OSHA  requests 
that  copies  of  such  comments  also  be 
submitted  to  the  OSHA  Docket  Office, 
as  part  of  the  record  for  this  rulemaking. 

VIL  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimfients  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
February  27, 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  S-050,  U.S.  Departinent  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  657)  and  29  CFR 
1911.11,  interested  parties  may  file 
objections  to  the  proposal  and  request 


an  informal  hearing.  The  objections  and 
hearing  requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objector 

2.  The  objections  must  be  postmarked 
by  February  27, 1989. 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  each  objection  is 
taken  and  must  state  the  grounds 
therefore; 

4.  Each  objection  must  be  separately 
stated  and  numbered:  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
desires  to  request  an  oral  hearing. 

OSHA  recognizes  that  there  may  also 
be  interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VIII.  State  Plan  Standards 

Those  of  the  25  States  with  their  own 
OSHA-approved  occupational  safety 
and  health  plans  whose  plans  cover  the 
issues  of  maritime  safety  and  health 
must  revise  their  existing  standard 
within  six  months  of  the  publication 
date  of  the  final  standard  or  show 
OSHA  why  there  is  no  need  for  action, 
e.g.,  because  an  existing  State  standard 
covering  this  area  is  already  "at  least  as 
effective"  as  the  revised  Federal 
standard.  Currently  four  States 
(Minnesota,  Oregon.  Vermont  and 
Washington)  with  their  own  State  plans 
cover  private  sector  on-shore  maritime 
activities.  Federal  OSHA  enforces 
maritime  standards  offshore  in  all  states 
and  provides  onshore  coverage  of 
maritime  activities  in  Federal  OSHA 
States  and  in  the  following  State  plan 
States:  Alaska.  Arizona,  California.* 


'  Plan  cover*  only  State  and  local  govemmeni 
employes. 


48106  Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules 48107 


Connecticut,'  Hawaii.  Indiana.  Iowa. 
Kentucky,  Maryland,  Michigan,  Nevada, 
New  Mexico.  New  York, '  North 
Carolina,  Puerto  Rico,  South  Carohna, 
Tennessee.  Utah.  Virginia,  Virgin 
Islands,  and  Wyoming.  (All  States  with 
State  plans  must  also  extend  coverage 
to  State  and  local  government 
employees  engaged  in  maribme 
activities.) 

List  of  Subjects  in  29  CFR  Part  1915 

Cold  work.  ConHned  space  entry  on 
marine  vessels.  Flammable 
atmospheres,  Hot  work  certification. 
Marine  chemist.  Marine  safety,  Marine 
vessels,  Occupational  safety  and  health. 
Oxygen  deficient  atmospheres.  Safety. 
Shipyard  competent  person.  Shipyard 
emplojTnent,  Toxic  atmosphere. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Ccmstitution 
Avenue  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  section  41  of 
the  Longshore  and  Harbor  Worker's 
Compensation  Act,  as  amended  (72  Stat. 
835;  33  U.S.C.  941),  sections  4.  6  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (84  Stat.  1593. 1598;  29  U.S.C.  653. 
655.  657).  29  CFR  Part  1911  and 
Secretary  of  Labor's  Order  No.  9-83  (48 
FR  35736),  it  is  proposed  to  amend  29 
CFR  Part  1915  as  set  forth  below. 

Signed  at  Washington,  DC,  this  17th  day  of 
November  1968. 
lohn  A.  Pendergrass, 
Assistant  Secretary  of  Labor. 

For  the  reasons  set  forth  in  the 
preamble,  Title  29,  Part  1915  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

1.  The  authority  citation  for  Part  1915 
would  be  revised  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
sees.  4,  6,  8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653.  655.  657];  Secretary 
of  UboKs  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25059)  or  9-83  (48  FR  36736).  as 
applicable;  29  CFR  Part  1811. 

2.  Section  1915.7  would  be  revised  to 
read  as  follows: 

§  191S.7    CofiipctanI  pMsoa 

(a)  Designation.  (1)  For  the  purposes 
of  Subparts  B,  C.  D  and  H  of  this  part, 
except  for  SS  1915.35(b)(8)  and 
1915.36(a)(5),  one  or  more  competent 
persons  shall  be  designated  by  the 


employer  in  accordance  with  the 
applicable  requirements  of  this  section, 
unless  the  requirements  of  Subpart  B,  C, 
D  and  H  are  always  carried  out  by  a 
Marine  Chemist  or  a  Coast  Guard 
authorized  person. 

(2)  The  employer  shall  prepare  a 
certification  record  which  includes  the 
employer's  name,  the  identification  of 
the  competent  person  or  a  statement 
that  a  Marine  Chemist  or  a  Coast  Guard 
authorized  person  is  being  used,  and 
provide  the  date  this  record  was 
prepared.  The  most  recent  certification 
record  shall  be  maintained  on  file. 

(b)  Criteria.  Employers  must  ensure 
that  employees  designated  as  competent 
persons  have  the  following  abilities  and 
attributes: 

(1)  Ability  to  understand  certificates 
issued  by  Marine  Chemists  or  by  U.S. 
Coast  Guard  authorized  persons. 

(2)  Ability  to  carry  out  any  written 
instructions  left  by  Marine  Chemists, 
Certified  Industrial  Hygienists  or  by  the 
U.S.  Coast  Guard  authorized  persons. 

(3)  Ability  to  calibrate,  use.  and 
correctly  interpret  the  testing  equipment 
used. 

(4)  Familiarity  with  and  understanding 
of  Subparts  B,  C  D  and  H. 

(5)  Familiarity  with  the  structure  and 
knowledge  of  the  location  and 
designation  of  spaces  on  the  types  of 
vessels  where  work  is  done. 

(6)  Capability  to  perform  the  tests  and 
inspections  required  by  Subparts  B.  C  D 
andH. 

(7)  Ability  to  enter  the  appropriate 
information  in  the  required  logs. 

[c)  Logging  of  inspections  and  tests. 
(1)  When  tests  and  inspections  required 
by  any  provisions  of  B,  C.  D  and  H  of 
this  part,  except  those  referred  to  in 

§§  1915.35(b)(8)  and  1915.38(a)(5),  are 
performed  by  a  competent  person. 
Certified  Industrial  Hygienist.  or  U.S. 
Coast  Gu£u-d  authorized  person,  a  record 
of  the  locations,  operations  performed 
and  date,  time  and  results  of  the  test 
and  any  instructions  resulting  therefrom 
shall  be  recorded  on  U.S.  Department  of 
Labor  Form  OSkiA  74  "Log  of 
Inspections  and  Tests  by  Competent 
Persons." 

(2)  Employers  shall  require  Marine 
Chemists  to  record  test  locations  and 
results  including  time,  date  and  location 
of  vessels  inspected,  operations 
performed,  as  well  as  any  instructions. 

(3)  A  separate  OSHA  74  or  Marine 
Chemist's  or  Coast  Guard  authorized 
person's  certificate  shall  be  maintained 
for  each  vessel  and  vessel  section  on 
which  tests  and  inspections  are  made. 

(4)  The  OSHA  74  and  the  records 
required  in  paragraph  (b)  of  this  section 
shall  be  available  for  inspection  in  the 


immediate  vicinity  of  the  affected 
operations  while  they  are  in  progress. 

(5)  The  OSHA  74  and  the  records 
required  in  paragraphs  (c)  (1)  and  (2)  of 
this  section  shall  be  kept  on  file  for  a 
period  of  at  least  three  months  from  the 
date  of  the  completion  of  the  job. 

(d)  Application.  The  provisions  of  this 
section  are  intended  to  apply  in  their 
entirety  to  employers  engaged  in  general 
ship  repair,  shipbuilding  and 
shipbreaking.  They  do  not  apply  in  their 
entirety  to  employers  whose  work 
involves  only  certain  portions  of 
Subparts  B.  C,  and  D  of  this  part  such 
as: 

(1)  Repair  work  on  small  craft  in  boat 
yards  where  only  combustible  gas 
indicator  tests  are  necessary  for  fuel 
tank  leaks  or  when  using  flammable 
paints  below  decks; 

(2)  The  building  of  wooden  vessels 
where  only  knowledge  of  the 
precautions  to  be  taken  when  using 
flammable  paints  is  necessary;  and 

(3)  The  breaking  of  vessels  with  no 
exposure  to  fuel  oil  or  other  flammable 
hazards. 

In  such  cases,  employers  are  allowed  to 
select  their  competent  person(8)  on  the 
basis  of  the  applicable  portions  of  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section. 

3.  Subpart  B  of  Part  1915  would  be 
revised  to  read  as  follows: 

Subpart  B— Explosive  and  Other  Dangerous 
Atmosplieret  In  Vessels  and  Vessel 
Sections 

Sec. 

1915.11  Scope,  application,  and  definitions 
applicable  to  this  subpart. 

1915.12  Precautions  before  entering 
compartments  or  spaces. 

1915.13  Cleaning  and  other  cold  work. 

1915.14  Hot  work. 

1915.15  Maintaining  conditions. 

1915.16  Warning  signs. 
Appendix  A  to  Subpart  B 
Appendix  B  to  Subpart  B 

Subpart  B — Exploshre  aiNf  Other 
Dangerous  Atmosphere*  In  Vessels 
and  Vessel  Sections 

§1915.11    Scope,  ippllealion,  and 
definitions  appitoaMe  to  IMe  raliparl 

(a)  Scope  and  application.  This 
subpart  sets  forth  reqmrements  to 
protect  employees  during  woiic  in 
explosive  and  other  dai^erous 
atmospheres  in,  and  on.  vessels  and 
vessel  sections  during  shipbuilding,  ship 
repairing,  and  shipbreaking  operations. 

(b)  Definitions  applicable  to  this 
subpart.  "Adjacent  compartments  or 
spaces"  means  those  compartments  or 
spaces  which  border  upon  the  space 
where  the  work  is  to  be  done,  and  those 


which  are  located  on  the  diagonal  from 
the  space  where  the  work  is  to  be  done. 

"Bulk"  means  materials  that  are 
loaded  or  carried  on  board  a  vessel 
without  benefit  of  containers  or  labels, 
and  received  and  handled  by  the  vessel 
carrier  without  mark  or  count. 

"Certified  Industrial  Hygienist  (CIH)" 
means  an  industrial  hygienist  who  is 
certified  by  the  American  Board  of 
Industrial  Hygiene. 

"Coast  Guard  authorized  person" 
means  an  individual  who  meets  the 
requirement  of  46  CFR  35.01-l(c)(l)  for 
tank  vessels;  48  CFR  71.60-l(c)(l)  for 
passenger  vessels;  and  46  CFR  91.50- 
1(c)(1)  for  cargo  and  miscellaneous 
vessels.  For  tank  vessels,  passenger 
vessels,  and  cargo  and  miscellaneous 
vessels  in  ports  or  places  in  the  United 
States  or  its  territories  and  possessions, 
the  authorized  person  shall  be  a  Marine 
Chemist  certificated  by  the  National  Fire 
Protection  Association;  however,  if  the 
services  of  such  certified  Marine 
Chemist  are  not  reasonably  available, 
the  U.S.  Coast  Guard.  Officer  in  Charge. 
Marine  Inspection,  upon  the 
recommendation  of  the  vessel  owner 
and  his  contractor  or  their 
representative,  shall  select  a  person 
who,  in  the  case  of  an  individual  vessel, 
shall  be  authorized  to  make  such 
inspection.  (See  Appendix  B  for  a  copy 
of  46  CFR  35.01-l(c)(l);  46  CFR  71.60- 
1(c)(1);  and  46  CFR  91.50-l(c)(l).) 

"Competent  person"  means  an 
individual  satisfying  the  criteria  set 
forth  in  9  1915.7. 

"Hot  work"  means  riveting,  welding, 
burning,  the  use  of  powder-actuated 
tools  or  similar  fire-producing 
operations.  Grinding,  drilling,  sand  or 
shot  blasting,  or  similar  spark-producing 
operations  shall  be  considered  hot  work 
except  when  they  are  physically 
isolated  from  an  environment  which  is 
greater  than  10%  of  the  lower  explosive 
limit.  (See  Appendix  A.) 

"Immediately  dangerous  to  life  or 
health  (IDLH)"  means  any  atmosphere 
that  poses  an  inunediate  threat  to  life,  or 
which  is  likely  to  result  in  acute  or 
inunediate  severe  health  effects. 

"Inert  or  inerted  atmosphere"  means 
that  (1)  the  oxygen  content  of  the 
atmosphere  in  the  space  is  at  or  below 
8.0  percent  by  volume  or  the  oxygen 
content  is  at  or  below  50  percent  of  the 
amount  required  to  support  combustion, 
whichever  is  less;  or,  (2)  that  the  space 
has  been  flooded  with  water;  that  any 
hot  work  is  performed  at  least  three  feet 
below  the  water  level;  and  that  the  gas 
content  of  the  atmosphere  above  the 
water  does  not  exceed  10  percent  of  the 
lower  explosive  limit. 

"Lower  explosive  limit  (LEL)"  means 
the  minimum  concentration  of  vapor  in 


air  below  which  propagation  of  a  flame 
does  not  occur  in  the  presence  of  an 
ignition  source.  (See  Appendix  A.) 

"Marine  Chemist"  means  the  holder  of 
a  valid  Marine  Chemist  certificate 
issued  by  the  National  Fire  Protection 
Association. 

"Not  Safe  for  Hot  Work"  means  that 
no  hot  work  may  be  performed  in 
compartments  or  spaces  so  designated. 

"Not  Safe  for  Workers"  means  that 
the  compartment  or  space  so  designated 
contains  less  than  19.5  percent  oxygen 
by  volume;  or  that  toxic  contaminants  in 
the  atmosphere  are  above  permissible 
exposure  limits  (PEL's)  found  in  Part 
1910,  Subpart  Z  of  this  title  for  the 
period  of  time  workers  will  be  exposed; 
or  that  residues  are  capable  of 
producing  toxic  concentrations  above 
the  PEL'S  under  existing  atmospheric 
conditions:  or  that  the  concentration  of 
flammable  vapors  or  gases  is  at  or 
above  10  percent  of  the  lower  explosive 
limit  (LEL). 

"Oxygen-deficient  atmosphere" 
means  an  atmosphere  having  an  oxygen 
concentration  of  less  than  19.5  percent 
by  volume. 

"Oxygen-enriched  atmosphere" 
means  an  atmosphere  which  contains 
more  than  22.0  percent  oxygen  by 
volume. 

"Safe  for  Hot  Work"  means  that  the 
compartment  or  space  so  designated  has 
an  oxygen  content  that  does  not  exceed 
22.0  percent  by  volume;  and  that  the 
concentration  of  flammable  materials  in 
the  atmosphere  is  below  10  percent  of 
the  lower  explosive  limit;  and  that  the 
residues  are  not  capable  of  producing  a 
higher  concentration  of  flammable 
vapors  than  permitted  under  existing 
atmospheric  conditions  in  the  presence 
of  hot  work  and  while  maintained  as 
directed;  and  that  all  adjacent  spaces 
have  been  cleaned  sufficiently  to 
prevent  the  sfffead  of  fire,  or  are 
satisfactorily  inerted. 

"Safe  for  Workers"  means  that  the 
compartment  or  space  so  designated  has 
an  atmosphere  containing  at  least  19.5 
percent  oxygen  by  volume;  toxic 
contaminants  in  the  atmospheres  are 
below  the  PEL's;  the  residues  in  the 
space  are  not  capable  of  producing  toxic 
concentrations  above  the  PEL's  under 
existing  atmospheric  conditions;  and  the 
concentration  of  flammable  vapors  or 
gases  is  below  10  percent  of  the  lower 
explosive  limit  (LEL)  except  as  provided 
by  29  CFR  1915.13(b)(8)  for  cold  work 
operations. 

"Upper  explosive  limit"  (UEL)  means 
the  maximum  concentration  of 
flammable  vapor  in  air  above  which 
propagation  of  flame  does  not  occur  on 
contact  with  a  source  of  ignition.  (See 
Appendix  A.) 


'Vessel  section"  means  a  sub- 
assembly, module,  or  other  component 
of  a  vessel  being  built,  repaired  or 
broken. 

"Weather  deck"  means  the  uppermost 
continuous  deck,  exclusive  of  the 
forecastle,  bridge,  or  poop,  that  is 
exposed  to  the  weather. 

§1915.12    Precautions  before  entering 
compartments  or  spaces. 

(a)  Oxygen  deficient  atmospheres.  (1) 
On  vessels  and  sections  of  vessels,  the 
atmosphere  in  the  following  spaces  shall 
be  tested  prior  to  initial  entry  to 
determine  the  oxygeiv  content  within  the 
compartment  or  spaee: 

(i)  Compartments  which  have  been 
sealed,  such  as.  but  not  limited  to. 
spaces  which  have  been  coated  and 
closed  up,  and  non-ventilated 
compartments  which  have  been  freshly 
painted. 

(ii)  Cargo  spaces  or  other  spaces  that 
contain  or  have  contained  combustible 
or  flammable  Uquids  and  gases  in  bulk. 

(iii)  Spaces  adjacent  to  cargo  spaces 
or  other  spaces  that  contain  or  have 
contained  combustible  or  flammable 
liquids  and  gases  in  bulk. 

(iv)  Cargo  spaces  or  other  spaces 
containing  or  having  last  contained  bulk 
liquids,  gases,  or  solids  that  are  toxic 
corrosive,  or  irritant 

(v)  Spaces  adjacent  to  cargo  spaces  or 
other  spaces  containing  or  having  last 
contained  bulk  liquids,  gases,  or  solids 
that  are  toxic,  corrosive,  or  irritant. 

(vi)  Spaces  wliich  have  been 
fumigated. 

(vii)  Spaces  adjacent  to  spaces  which 
have  been  hunigated. 

(viiij  Cargo  spaces  containing  cargoes 
or  residues  of  cargoes  which  absorb 
oxygen,  such  as  scrap  iron,  fresh  fruit, 
molasses,  or  various  vegetable  drying 
oils  in  bulk. 

(2)  The  test  required  by  paragraph 
(a)(1)  of  this  section  shall  be  conducted 
by  a  competent  person. 

(3)  The  test  required  by  paragraph 
(a)(1)  of  this  section  shall  be  conducted 
prior  to  employees'  initial  entry  into  the 
space. 

(4)  Employees  entering  a  space  where 
the  oxygen  content  is  below  19.5  percent 
by  volume  shall  wear  a  respirator  in 
accordance  with  Subpart  I  of  this  part. 
(See  Appendix  A  for  information  on  safe 
oxygen  levels.) 

(5)  If  the  space  to  be  entered  contains 
an  atmosphere  with  less  than  19.5 
percent  oxygen  by  volume,  the  space 
shall  be  labeled  "Not  Safe  for  Workers." 

(b)  Flammable  atmospheres.  (1)  On 
vessels  and  vessel  sections,  the 
atmosphere  within  cargo  spaces  or  other 
spaces  that  contain  or  have  contained 
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combustible  or  flammable  liquids  or 
cases  in  bulk,  and  spaces  adjacent  to 
those  cargo  spaces  or  other  spaces,  shall 
be  tested  prior  to  entry  to  determine  the 
concentration  of  flammable  vapors  and 
gases  within  the  compartment. 

(2)  The  test  required  by  paragraph 
(b)(1)  of  this  section  shall  be  conducted 
by  a  competent  person. 

(3)  The  test  required  by  paragraph 
(b)(1)  of  this  section  shall  be  conducted 
prior  to  employees'  initial  entry  into  the 
spaces. 

(4)  Employees  shall  not  enter  spaces 
where  the  concentration  of  flammable 
vapors  or  gases  is  at  or  above  10  percent 
of  the  lower  explosive  limit  (LEL), 
except  as  provided  in  §§  1915.12(d)  and 
1915.13(b)(8).  (See  Appendix  A  for 
precautions  that  should  be  taken  when 
flammable  vapors  or  gases  are  below  10 
percent  of  the  LEL.) 

(5)  If  the  concentration  of  flammable 
vapors  or  gases  in  the  space  to  be 
entered  is  at  or  above  10  percent  of  the 
LEL,  the  space  shall  be  labeled  "Not 
Safe  for  Workers,"  unless  the  provisions 
§  1915.12(d)  or  §  1915.13(b)(8)  apply. 

(6)  When  the  atmosphere  in  the  space 
to  be  entered  is  found  to  contain  a 
flammable  substance  which  also  has  a 
permissible  exposure  limit  as  found  in 
Part  1910  of  Subpart  Z,  the  requirements 
of  §  1915.12(c)  shall  also  apply. 

(c)  Toxic  atmospheres  and  residues. 
(1)  On  vessels  and  vessel  sections,  the 
atmosphere  and  space  within  cargo 
spaces  or  other  spaces  containing  or 
having  last  contained  bulk  liquids, 
gases,  or  solids  that  are  toxic,  corrosive 
or  irritant;  spaces  which  have  been 
fumigated;  and  spaces  adjacent  to  the 
above-named  spaces  shall  be: 

(i)  Tested  prior  to  entry  to  determine 
the  concentration  of  toxic  atmospheric 
contaminants  within  the  compartment. 

(ii)  Visually  inspected  prior  to  entry 
for  the  presence  of  toxic,  or  corrosive 
residues. 

(2)  The  tests  and  the  visual 
inspections  required  by  paragraph  (c)(1) 
of  this  section  shall  be  conducted  by  a 
Marine  Chemist,  a  Certifled  Industrial 
Hygienist,  or  a  Coast  Guard  authorized 
person. 

(3)  The  tests  and  visual  inspection 
required  by  paragraph  (c)(1)  of  this 
section  shall  be  conducted  prior  to 
employees'  Inital  entry  into  the  space. 

(4)  When  the  tests  and/or  the  visual 
inspections  indicate  that  the  atmosphere 
or  the  residues  in  the  space  to  be 
entered  contain  a  concentration  of 
contaminants  above  the  level  which  is 
immediately  dangerous  to  life  or  health, 
the  space  shall  be  ventilated  before 
entering  to  reduce  the  concentration 
below  the  level  immediately  dangerous 


to  life  and  health,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(5)  When  the  atmosphere  or  the 
residues  in  the  space  to  be  entered  are 
found  to  contain  a  concentration  of  toxic 
contaminants  below  the  level 
immediately  dangerous  to  life  or  health 
but  above  the  permissible  exposure  limit 
of  Part  1910,  Subpart  Z,  employees  shall 
be  protected  in  accordance  with  the 
requirements  of  29  CFR  Part  1915, 
Subpart  1  of  this  part. 

(6)  When  the  atmosphere  or  the 
residues  in  the  space  to  be  entered  are 
found  to  contain  or  produce  a 
concentration  above  the  permissible 
exposure  limits,  the  space  shall  be 
labeled  "Not  Safe  for  Workers." 

(d)  Work  of  brief  duration.  In 
emergencies  and  in  cases  of  work  of 
brief  duration  necessary  to  accomplish 
the  ventilation  required  or  to  start 
operations,  work  may  be  performed  on 
vessels  or  vessel  sections  in 
atmospheres  containing  flammable 
contaminants  which  are  above  the  upper 
explosive  limit  or  otherwise 
immediately  dangerous  to  life  or  health 
provided: 

(1)  No  ignition  sources  are  present; 
and 

(2)  The  atmosphere  in  the  space  is 
maintained  above  the  upper  explosive 
limit;  and 

(3)  The  atmosphere  in  the  space  is 
monitored  continuously. 

Note:  Respiratory  protection  and  other 
appropriate  personal  protective  equipment 
and  clothing  must  be  provided  in  accordance 
with  Subpart  I  of  this  part.  Other  provisions 
for  work  in  IDU4  atmospheres  are  also 
located  in  Subpart  I  of  this  part. 

§1915.13    Cleaning  and  other  cold  work. 

(a)  Locations  covered  by  this  section. 
Employees  shall  not  perform  manual 
cleaning  and  other  cold  work  on  vessels 
and  vessel  sections  in  the  following 
locations  unless  the  conditions  of 
paragraph  (b)  of  this  section  have  been 
met:  (1)  Spaces  containing  or  having  last 
contained  combustible  or  flammable 
liquids  or  gases  in  bulk; 

(2)  Spaces  containing  or  having  last 
contained  bulk  liquids,  gases  or  solids 
that  are  toxic,  corrosive  or  irritating; 

(3)  Spaces  which  have  been 
fumigated;  and 

(4)  Spaces  adjacent  to  the  above 
named  spaces. 

(b)  Conditions  for  cold  work.  (1) 
Liquid  residues  of  flammable, 
combustible,  and  toxic  materials  shall 
be  removed  from  the  spaces  as 
thoroughly  as  practicable  before 
employees  start  cold  work  in  these 
spaces. 

(2)  If  a  flammable  or  combustible 
material  was  contained  in  the  space,  a 


test  to  determine  the  concentration  of 
flammable  vapors  shall  be  made  prior  to 
starting  cold  work. 

(3)  The  test  to  determine  the 
concentration  of  flammable  vapors  in 
the  atmosphere  shall  be  done  by  a 
competent  person. 

(4)  Tests  to  determine  the 
concentration  of  flammable  vapors  shall 
be  conducted  frequently  during  cold 
work  in  accordance  with  temperature, 
volatility  of  the  residues  and  other 
existing  conditions  in  and  about  the 
spaces.  (See  Appendix  A  for  additional 
information  on  frequency  of  testing.) 

(5)  Hot  work  shall  only  be  permitted 
as  in  §  1915.14. 

(6)  Spills  of  flammable,  combustible 
and  toxic  materials  shall  be  cleaned  up 
as  the  work  progresses. 

(7)  The  concentration  of  flammable 
vapors  shall  be  kept  lower  than  10 
percent  of  the  lower  explosive  limit 
except  as  provided  in  §  1915.12(d)  of  this 
part  and  paragraph  (b)(8]  of  this  section. 

(8)  When  highly  volatile  residues  are 
such  that  a  uniform  concentration  lower 
than  10  percent  of  the  lower  explosive 
limit  cannot  be  maintained,  then 
sufficient  ventilation  shall  be  provided 
to  keep  the  concentration  of  flammable 
vapors  below  10  percent  of  the  lower 
explosive  limit  in  the  major  portions  of 
the  compartment. 

(9)  The  competent  person  shall  test  to 
determine  if  exhaust  vapors  bom 
compartments  being  ventilated  are 
accumulating  in  or  around  the  vessel. 

(10)  When  tests  required  in  paragraph 
(b)(9)  of  this  section  indicate  that 
flammable  exhaust  vapors  are 
accumulating,  sources  of  ignition  shall 
be  prohibited  in  the  area  of 
accumulation. 

(11)  Only  lamps  which  meet  the 
requirements  of  S  1910.307  of  this  title 
shall  be  used  in  spaces,  on  pipelines,  on 
heating  coils,  on  pumps,  on  fittings  or  on 
other  accessories  that  have  contained 
flammable  or  combustible  liquids  or 
gases. 

(12)  Signs  prohibiting  smoking  and  the 
use  of  open  flames  shall  be  posted  on 
the  open  deck  adjacent  to  those  spaces 
which  have  been  used  to  carry 
flammable  or  combustible  liquids  or 
gases  in  bulk,  adjacent  spaces,  and 
pipelines,  heating  coils,  pumps,  fittings, 
or  other  accessories  connected  to  such 
tanks. 

(13)  The  metallic  parts  of  air  moving 
devices,  including  fans,  blowers,  jet  air 
movers,  and  all  duct  work  shall  be 
electrically  bonded  to  the  vessel's 
structure. 

(14)  Fans  shall  have  non-sparking 
blades. 


(15)  Portable  air  ducts  shall  be  of  non- 
sparking  materials. 

(16)  All  motors  and  control  equipment 
shall  meet  the  requirements  of 

1 1910.307  of  this  title. 

(17)  All  motors  and  associated  control 
equipment  shall  be  properly  maintained 
and  grounded. 

Note:  Employees  shall  be  protected  from 
exposure  to  toxic  and  hazardous  substances 
during  cold  work  in  accordance  with 
§  1915.12(c)  of  this  part. 

§1915.14    Hot  work. 

(See  Appendix  A  for  additional 
information  relevant  to  performing  hot 
work  safely.) 

(a)  Marine  chemist 's  inspection 
required.  (1)  Hot  work  shall  not  be 
permitted  in  or  on  the  following  spaces, 
boundaries  or  pipelines  until  tested  and 
certified  as  "Safe  for  Hot  Work"  by  a 
Marine  Chemist  or  a  U.S.  Coast  Guard 
authorized  person. 

(i)  On  tank  vessels: 

(A)  Within  or  on  the  boundaries  of 
cargo  tanks  which  contain  or  have 
contained  combustibles  or  flammable 
liquids  £md  gases  in  bulk,  or  within 
spaces  adjacent  to  such  cargo  tanks; 

(B)  Within  or  on  the  boundaries  of  fuel 
tanks  which  contain  or  have  last 
contained  fuel;  and 

(C)  On  pipelines,  beating  coils,  pump 
fittings  or  other  accessories  connected 
to  such  cargo  or  fuel  tanks. 

(ii)  On  dry  cargo,  miscellaneous  and 
passenger  vessels: 

(A)  Within  or  on  the  boundaries  of 
cargo  tanks  which  contain  or  have 
contained  combustible  or  flammable 
liquids  and  gases  in  bulk; 

(B)  Within  spaces  adjacent  to  cargo 
tanks  which  contain  or  have  contained 
flammable  gases,  or  liquids  with  a  flash 
point  below  150'  F..  except  where  the 
distance  between  such  cargo  tanks  and 
the  work  to  be  performed  is  greater  than 
25  feet; 

(C)  Within  or  on  the  boundaries  of 
fuel  tanks  which  contain  or  have  last 
contained  fuel;  and 

(D)  On  pipelines,  beating  coils,  pumps, 
fittings  or  other  accessories  connected 
to  such  cargo  or  fuel  tanks. 

(2)  Hot  work  within  or  on  the  vessel 
spaces  listed  in  paragraphs  (a)(l)(i)  and 
(a](l)(ii]  of  this  section  shall  not  be 
permitted  imless: 

(i)  The  oxygen  content  of  the 
atmosphere  is  less  than  22.0  percent  by 
volume.  (See  Appendix  A  for  more 
information  about  oxygen  enriched 
atmospheres.}: 

(ii)  The  concentration  of  flammable 
materials  In  the  atmosphere  is  below  10 
percent  of  the  lower  explosive  limit; 

(ill)  The  residues  are  not  capable  of 
producing  a  concentration  of  airborne 


flammable  vapors  at,  or  above.  10 
percent  of  the  lower  explosive  limit 
under  existing  atmospheric  conditions  in 
the  presence  of  hot  work,  and  while 
maintained  as  directed  by  the  Marine 
Chemist's  or  the  Coast  Guard  authorized 
person;  and 

(iv)  All  adjacent  spaces  have  been 
cleaned  sufficiently  to  prevent  the 
spread  of  fire,  or  have  been  inerted. 

(3)  If  any  of  the  conditions  in 
paragraph  {a)(2)  of  this  section  do  not 
exist,  then  the  space  shall  be  labeled 
"Not  Safe  for  Hot  Work." 

(b)  Competent  person  inspection 
required.  (1)  Hot  work  shall  not  be 
permitted  on  vessels  or  vessel  sections 
in  or  on  the  following  spaces  or  adjacent 
spaces  imtil  the  requirements  of 
paragraphs  (b)(2),  {b)(3)  and  (b)(4)  of 
this  section  have  been  met: 

(i)  Dry  cargo  holds  for  which  a  Marine 
Chemist's  or  Coast  Guard  authorized 
person's  certificate  is  not  required. 

(ii)  The  bilges. 

(iii)  The  engine  room  and  boiler 
spaces  where  a  Marine  Chemist's  or  a 
Coast  Guard  authorized  person 
certificate  is  not  required. 

(2)  A  test  to  determine  the 
concentration  of  flammable  vapors  shall 
be  conducted  on  the  spaces  listed  in 
paragraph  (b)(1)  of  this  section. 

(3)  The  test  required  by  paragraph 
(b)(2)  of  this  section  shall  be  conducted 
by  a  competent  person. 

(4)  Hot  work  shall  not  be  permitted  in 
or  on  the  spaces  in  paragraph  (b)(1)  of 
this  section  when  the  concentration  of 
flam.mable  vapors  is  equal  to  or  greater 
than,  10  percent  of  the  lower  explosive 
limit. 

(5)  If  the  concentration  of  flammable 
vapors  or  gases  is  equal  to  or  above  10 
percent  of  the  LEL  in  the  space  where 
the  hot  work  is  to  be  done  or  in  the 
adjacent  spaces,  the  space  shall  be 
labeled  "Not  Safe  for  Hot  Work.'* 

§1915.15    Makitaining  conditions. 

(a)  Prevent  hazardous  substances 
from  entering  spaces.  Pipelines  which 
may  convey  hazardous  substances  into 
the  spaces  which  are  "Safe  for 
Workers"  or  "Safe  for  Hot  Work"  shall 
be  disconnected,  blanked  off,  or  other 
positive  means  shall  be  used  to  prevent 
hazardous  substances  from  entering  the 
space. 

(b)  Altering  existing  conditions.  When 
hatches,  manholes  or  closures  are 
opened,  or  any  manipulation  of  valves 
takes  place  which  alters  existing 
conditions  so  that  they  no  lenger  comply 
with  9§  1915.12, 1915.13  and  1915.14  of 
this  part  as  applicable,  work  in  the 
affected  spaces  or  areas  shall  stop  and 
not  resume  until  the  affected  areas  have 
been  retested  and  made  safe  in 


accordance  with  §§  1915.12, 1915.13  and 
1915.14  of  this  part  as  applicable. 

(c)  Weather  deck  hot  work.  Before  hot 
work  is  begun  on  the  weather  deck  over 
spaces  which  are  not  required  under 

§  1915.14  of  this  part  to  meet  the 
conditions  of  "Safe  for  Hot  Work."  all 
valves,  closures  and  vents  to  the 
weather  deck  connecting  with  tanks  or 
compartments  below  that  contain  10%  or 
more  of  the  lower  explosive  limit  shall 
be  closed,  except  for  those  which  are 
vented  up  masts. 

(d)  Frequent  tests  to  maintain  Marine 
Chemist's  or  Coast  Guard  authorized 
person  s  certificates.  After  a  Marine 
Chemist's  or  Coast  Guard  authorized 
person  s  certificate  has  been  issued,  a 
competent  person  shall  make  frequent 
tests  to  insure  that  atmospheric 
conditions  in  the  spaces  for  which  the 
certificate  has  been  issued  are 
maintained.  (See  Appendix  A  for  fiuther 
information  on  frequency.) 

(e)  Conditions  on  Marine  Chemist's  or 
Coast  Guard  authorized  person's 
certificate  altered.  After  a  Marine 
Chemist's  or  a  Coast  Guard  authorized 
person's  certificate  has  been  issued,  and 
the  competent  person  subsequently 
finds  that  atmospheric  conditions  fail  to 
meet  the  requirements  of  §  J  1915.12, 

1915.13  and  1915.14  of  this  part  as 
applicable,  work  shall  be  stopped  and  a 
new  Marine  Chemist's  or  Coast  Guard 
authorized  person's  certificate  in 
accordance  with  S  1915.14(a)  shall  be 
obtained  before  work  is  resiuned. 

(f)  Frequent  tests  to  maintain 
competent  person's  findings.  After  a 
competent  person  has  conducted  the 
tests  required  in  §5  1915.12, 1915.13,  and 

1915.14  of  this  part,  the  competent 
person  shall  make  frequent  tests  to 
insure  that  atmospheric  conditions  are 
maintained  in  the  spaces  initially 
determined  to  be  safe  for  entry,  hot 
woii  or  cold  work.  (See  Appendix  A  for 
further  information.) 

(g)  Competent  person's  findings 
altered.  AJfter  the  competent  person  has 
initially  determined  spaces  are  safe  for 
entry,  hot  or  cold  work,  and  the 
competent  person  subsequently  finds 
that  atmospheric  conditions  fail  to  meet 
the  requirements  of  §§  1915.12, 1915.13 
and  1915.14  of  this  part  as  applicable, 
work  shall  be  stopped  until  the 
conditions  in  the  space  comply  with 

§§  1915.12, 1915.13  and  1915.14  as 
applicable. 

§1915.16    Warning  itgns. 

(a)  Label  spaces  tested.  All  tanks, 
compartments,  and  other  spaces  in 
which  the  atmosphere  has  been  tested 
as  required  by  this  Subpart  but  fails  to 
meet  the  requirements  of  {  S  1915.12. 


48110 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday,  November  29.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules 48111 


1915.13.  or  1913.14  as  applicable,  shall 
be  clearly  marked,  as  set  forth  in  those 
sections.  {See  Appendix  A.) 

(b)  Obey  warnings.  The  employer  is 
responsible  for  ensuring  that  all 
employees  understand  and  obey  all 
warning  signs  and  limitations  stated  on 
the  Marine  Chemist's  certification  and 
on  the  OSHA  Form  74.  "Log  of 
Inspections  and  Tests  by  Competent 
Person." 

Appendix  A  to  Subpart  B — Explosive 
and  Other  Dangerous  Atmospheres 

The  following  Appendix  to  Subpart  B 
provides  supplementary  information  to 
employers  and  employees  to  assist  them  in 
understanding  and  complying  with  the 
requirements  of  Subpart  B.  The  Appendix  is 
non-mandatory. 

Sections  1915.11-1913.18.  These  standards 
are  minimum  safety  standards  for  entering 
and  working  safely  in  vessel  tanks  and 
compartments. 

Section  1915.11(b)  "Hot  work.  "There  are 
several  instances  in  which  circumstances  do 
not  necessitate  that  grinding,  drilling,  and 
sand  or  shot  blasting  be  regarded  as  hot 
work.  Some  examples  are: 

1.  Abrasive  blasting  of  the  hull  for  paint 
preparation  does  not  necessitate  pumping 
and  cleaning  the  tanks  of  a  tanker  vessel. 

2.  Prior  to  hot  work  on  many  hollow 
structures,  the  void  space  is  drilled  into  to 
allow  a  test  for  an  explosive  atmosphere.  A 
coolant  can  t>e  used  on  the  drill  bit  during 
drilling. 

Section  1915.11(bJ  "Lower  explosive  limit. " 
The  terms  lower  flammable  limit  (LFL)  and 
lower  explosive  limit  (LEL)  are  used 
interchangeably  in  fire  science  literature. 

Section  1915.11(b)  "Upper  explosive  limit. " 
The  terms  upper  flammable  limit  (UFL)  and 
upper  explosive  limit  (UEL)  are  used 
interchangeably  in  fire  science  literature. 

Section  1915.12(a)(4).  After  a  tank  has  been 
properly  washed  and  ventilated,  the  tank 
ought  to  contain  20.8  percent  oxygen  by 
volume.  This  is  the  same  amount  found  in  our 
normal  atmosphere  at  sea  level.  However,  it 
is  possible  that  the  oxygen  content  will  be 
lower.  When  this  is  the  case,  the  reasons  for 
this  deficiency  should  be  determined  and 
corrective  action  taken. 

An  oxygen  content  of  19.5  percent  can 
support  life  and  is  adequate  for  entry. 
However,  any  oxygen  level  less  than  20.8 
percent  and  greater  than  19.5  percent  level 
should  also  alert  the  competent  person  to 
look  for  the  causes  of  the  oxygen  deficiency 
and  to  correct  them  prior  to  entry. 

Section  1915. 12(b)(4)  Flammable 
atmospheres.  Atmospheres  with  a 
concentration  of  flammable  vapors  at  or 
above  10  percent  of  the  lower  explosive  limit 
(LEL)  arc  considered  hazardous  when  located 
in  confined  spaces.  However,  atmospheres 
with  flammable  vapors  below  10  percent  of 
the  LEL  are  not  necessarily  safe. 

Such  atmospheres  are  too  lean  to  bum. 
Nevertheless,  when  a  space  contains  or 
produces  measurable  flammable  vapors 
below  the  10  percent  LEL.  it  might  indicate 
that  flammable  vapors  are  being  released  or 
introduced  into  the  space  and  could  present  a 


hazard  in  time.  Therefore,  the  cause  of  the 
vapors  should  be  investigated  and,  if 
possible,  eliminated  prior  to  entry. 

Some  situations  that  have  produced 
measurable  concentrations  of  flammable 
vapors  that  could  exceed  10  percent  of  the 
LEL  in  time  are: 

1.  Pipelines  that  should  have  been  blanked 
or  disconnected  have  opened,  allowing 
product  into  the  space. 

2.  The  vessel  may  have  shifted,  allowing 
product  not  previously  cleaned  and  removed 
during  washing  to  move  into  other  areas  of 
the  vessel. 

3.  Residues  may  be  producing  the 
atmosphere  by  releasing  flammable  vapor. 

Section  1915.12(b)(6)  Flammable 
atmospheres  which  are  toxic.  In  addition,  an 
atmosphere  with  a  measurable  concentration 
of  a  flammable  substance  below  10  percent  of 
the  LEL  may  be  above  the  permissible 
exposure  limit  for  that  substance.  Refer  to 
§  1915.12(c]  (4)  and  (5)  if  that  is  the  case. 

Section  1915.13(b)(4).  §  1915.15(d)  and 
§  1915.15(f).  The  frequency  with  which  a  tank 
is  monitored  to  determine  if  atmospheric 
conditions  are  being  maintained  should  be  a 
function  of  several  factors  that  are  discussed 
below: 

1.  Temperature.  Higher  temperatures  will 
cause  a  combustible  or  flammable  liquid  to 
vaporize  at  a  faster  rate  than  lower 
temperatures.  This  is  important  since  hotter 
days  may  cause  tank  residues  to  produce 
more  vapors  and  that  may  result  in  the 
vapors  exceeding  10  percent  of  the  LEL  or  an 
overexposure  to  toxic  contaminants. 

2.  Work  in  the  tank.  Any  activity  in  the 
tank  could  change  the  atmospheric  conditions 
in  that  tank.  Oxygen  from  a  leaking  oxyfuel 
hose  or  torch  could  result  in  an  oxygen 
enriched  atmosphere  that  would  more  easily 
propagate  a  flame.  Some  welding  operations 
use  inert  gas,  and  leaks  can  result  in  an 
oxygen  deficient  atmosphere.  Manual  tank 
cleaning  with  high  pressure  spray  devices 
can  stir  up  residues  and  result  in  exposures 
to  toxic  contaminants.  Simple  cleaning  or 
mucking  out.  where  employees  walk  throtigh 
and  shovel  residues  and  sludge,  can  create  a 
change  in  atmospheric  conditions. 

3.  Period  of  time  elapsed.  If  a  period  of  time 
has  elapsed  since  a  Marine  Chemist  or  Coast 
Guard  authorized  person  has  certified  a  tank 
as  safe,  the  atmospheric  condition  should  be 
rechecked  by  the  competent  person  prior  to 
entry  and  starting  work. 

4.  Unattended  tanks.  When  a  tank  has  been 
tested  and  declared  safe,  then  subsequendy 
left  unattended  for  a  period  of  time,  it  should 
be  retested  prior  to  entry  and  starting  work. 
For  example,  when  barges  are  left 
unattended  at  night,  unidentified  products 
from  another  barge  are  sometimes  dumped 
into  their  empty  tanks.  Since  this  would 
result  in  a  changed  atmosphere,  the  tanks 
should  be  retested  prior  to  entry  and  starting 
work. 

5.  Work  break.  When  workers  take  a  break 
or  leave  at  the  end  of  the  shift  equipment 
sometimes  is  inadvertently  left  in  the  tanks. 
At  lunch  or  work  breaks  and  at  the  end  of  the 
shift  are  the  times  when  it  is  most  likely 
someone  will  leave  a  burning  or  cutting  torch 
in  the  tank,  perhaps  turned  on  and  leaking 
oxygen  or  an  inert  gas.  Since  the  former  can 


produce  an  oxygen  enriched  atmosphere,  and 
the  latter  an  oxygen  deficient  atmosphere, 
tanks  should  be  checked  for  equipment  left 
behind,  and  atmospheres  monitored  if 
necessary  prior  to  entering  and  starting  work. 
In  an  oxygen  enriched  atmo»ph«r«,  th« 
flammable  range  is  severely  broMkiMd  Thia 
means  that  an  oxygen  enriched  atmosphtre 
can  promote  very  rapid  burning. 

6.  Ballasting  or  trimming.  Changing  the 
position  of  the  ballast,  or  trimming,  or  in  any 
way  moving  the  vessel  so  as  to  expose  cargo 
that  had  been  previously  trapped,  can 
produce  a  change  in  the  atmosphere  of  the 
tank.  The  atmosphere  should  be  retested 
after  any  such  move  and  prior  to  entry  or 
work. 

Section  1915.14  (a)  and  (b)  Hot  work.  This 
is  a  reminder  that  other  sections  of  the  OSHA 
shipyard  safety  and  health  standards  in  Part 
1915  should  be  reviewed  prior  to  starting  any 
hot  work.  Most  notably.  Subpart  D,  Welding, 
Cutting  and  Heating,  places  additional 
restrictions  on  hot  work:  The  requirements  of 
§  §  1915.51  and  1915.53  must  be  met  before 
hot  work  is  begun  on  any  metal  that  is  toxic 
or  is  covered  by  a  preservative  coating 
respectively:  the  requirements  of  §  1915.54 
must  be  met  before  welding,  cutting  or 
heating  is  begim  on  any  structural  voids. 

Section  1915.14(a)(2)(i).  During  hot  work. 
'Tnore  than  20.8  percent  oxygen  by  volume  can 
be  unsafe  since  it  expands  the  normal 
flammable  range.  The  standard  permits  the 
oxygen  level  to  reach  22  percent  by  volume  in 
order  to  account  for  instnmient  error. 
However,  the  cause  of  excess  oxygen  should 
be  investigated  and  the  source  removed. 

Section  1915.16(a).  If  the  entire  vessel  has 
been  found  to  be  in  the  same  condition,  then 
employers  shall  be  considered  to  be  in 
compliance  with  this  requirement  when  signs 
using  appropriate  warning  language  in 
accordance  with  §  1915.16(a)  are  posted  at 
the  gangway  and  at  all  other  means  of  access 
to  the  vessel. 

Appendix  B  to  Subpart  B — Explosive 
and  Other  Dangerous  Atmospheres  in 
Vessels  and  Vessel  Sections 

Appendix  B  provides  a  reprint  of  the  Code 
of  Federal  Regulations'  paragraphs 
referenced  in  Subpart  B. 

(1)  46  ere  35.01-l(c)(l)  covering  tank 
vessels  reads  as  follows: 

In  ports  or  places  in  the  United  States  or  its 
territories  and  possessions,  the  inspection 
shall  be  made  by  a  marine  chemist 
certificated  by  the  National  Fire  Protection 
Association:  however,  if  the  services  of  such 
certified  marine  chemist  are  not  reasonably 
available,  the  Officer  in  Charge,  Marine 
Inspection,  upon  the  recommendation  of  the 
vessel  owner  and  his  contractor  or  their 
representative,  shall  select  a  person  who.  in 
the  case  of  an  individual  vessel,  shall  be 
authorized  to  make  such  inspection.  If  the 
inspection  indicates  that  such  operations  can 
be  undertaken  with  safety,  a  certificate 
setting  forth  the  fact  in  writing  and  qualified 
as  may  be  required,  shall  be  issued  by  the 
certified  marine  chemist  or  the  authorized 
person  before  the  work  is  started.  Such 
qualifications  shall  include  any  requirements 
as  may  be  deemed  necessary  to  maintain. 


insofar  as  can  reasonably  be  done,  the  safe 
conditions  in  the  spaces  certified,  throughout 
the  operation  and  shall  include  such 
additional  tests  and  certifications  as 
considered  required.  Such  qualifications  and 
requirements  shall  include  precautions 
necessary  to  eliminate  or  minimize  hazards 
that  may  be  present  from  protecti\e  coatings 
or  residues  from  cargoes. 

(2)  46  CFR  71.60-l{c)(l)  covering  passenger 
vessels  reads  as  follows: 

In  ports  or  places  in  the  United  States  or  its 
territories  and  possessions  the  inspection 
shall  be  made  by  a  marine  chemist 
certificated  by  the  National  Fire  Protection 
Association:  however,  if  the  serx-ices  of  such 
certified  marine  chemist  are  not  reasonably 
available,  the  Officer  in  Charge,  Marine 
Inspection,  upon  the  recommendation  of  the 
vessel  owner  and  his  contractor  or  thf  ir 
representative,  shall  select  a  person  who.  in 
the  case  of  an  individual  vessel,  shall  be 
authorized  to  make  such  inspection.  If  the 
inspection  indicated  that  such  operations  can 
be  underteken  with  safety,  a  certificate 
setting  forth  the  fact  in  writing  and  qualified 
as  may  be  required,  shnll  be  issued  by  the 
certified  marine  chemist  or  the  authorized 
person  before  the  work  is  started.  Such 
qualifications  shall  include  any  requirements 
as  may  be  deemed  necessary  to  maintain, 
insofar  as  can  reasonably  be  done,  the  safe 
conditions  in  the  spaces  certified  throughout 
the  operation  and  shall  include  such 
additional  tests  and  certifications  as 
considered  required.  Such  qualifications  and 
requirements  shall  include  precautions 
necessary  to  eliminate  or  minimize  hazards 
that  may  be  present  from  protective  coatings 
or  residues  from  cargoes. 

(3)  46  CFR  91.50-l{c){l)  covering  cargo  and 
miscellaneous  vessels  as  follows: 

In  ports  or  places  in  the  United  States  or  its 
territories  and  possessions  the  inspection 
shall  be  made  by  a  Marine  Chemist 
certificated  by  the  National  Fire  Protection 
Association:  however,  if  the  ser\ices  of  such 
certified  marine  chemist  are  not  reasonably 
available,  the  Officer  in  Charge,  Marine 
Inspection,  upon  the  recommendation  of  the 
vessel  owner  and  his  contractor  or  their 
representative,  shall  select  a  person  who.  i.n 
the  case  of  an  individual  vessel,  shall  be 
authorized  to  make  such  inspection.  If  the 
inspection  indicated  that  such  operations  can 
be  undertaken  with  safety,  a  certificate 
setting  forth  the  fact  in  writing  and  qualified 
as  may  be  required,  shall  be  issued  by  the 
certified  marine  chemist  or  the  authorized 
person  before  the  work  is  started.  Such 
qualifications  shall  include  any  requirements 
as  may  be  deemed  necessary  to  maintain, 
insofar  as  can  reasonably  be  done,  the  safe 
conditions  in  the  spaces  certified  throughout 
the  operation  and  shall  include  such 
additional  tests  and  certifications  as 
considered  required.  Such  quaUfications  and 
requirements  shall  include  precautions 
necessary  to  eliminate  or  minimize  hazards 
that  may  be  present  from  protective  coatings 
or  residues  from  cargoes. 
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(Docket  No.  S-043] 

29  CFR  Part  1915 

Welding,  Cutting,  and  Heating  in 
Shipyard  Employment 

AGENCY:  Occupational  Safety  and 
l-Iealth  Administration,  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  shipyard 
employment  safety  standards 
addressing  welding,  cutting,  and  heating. 
The  standards  proposed  for  revision 
regulate  the  design,  availability,  and  use 
of  welding,  cutting,  and  heating 
equipment  as  well  as  safe  work 
practices  to  be  employed  when  such 
equipment  is  utilized  in  shipyards. 

The  existing  shipyard  employment 
standards  (29  CFR  Part  1915}  apply  to 
shipbuilding,  ship  repairing,  and 
shipbrcaking  operations  and  related 
employments.  However,  the  present 
standards  in  Part  1915  are  not 
comprehensive  in  their  coverage  of 
shipyard  hazards,  and  are  supplemented 
by  the  general  industry  standards  (29 
era  Part  1910)  as  necessar>'  to  provide 
complete  coverage  for  all  the  hazards 
encountered  in  shipyards.  This 
document  is  one  of  a  series  of  proposals 
which  are  intended  to  revise  Part  1915  to 
provide  comprehensive  coverage  of 
shipyard  employment  solely  within  that 
part. 

This  action  w-ill  consolidate  and 
update  the  shipyard  welding,  cutting, 
and  heating  standards  and  the 
appropriate  general  industry  welding, 
cutting,  and  heating  standards  into  a 
single,  comprehensive  subpart  of  Part 
1915  that  would  apply  to  all  activities 
and  areas  in  shipyards  (except 
construction  activities  covered  by  Part 
1926).  The  proposed  provisions  will 
delete  many  existing  specification 
provisions  which  currently  limit 
employer  innovation,  and  where 
appropriate,  use  performance-oriented 
provisions  to  address  the  hazards  of 
welding,  cutting,  and  heating  operations 
as  a  part  of  vessel  construction,  as  well 
as  general  maintenance  around  the 
shipyard  facility. 

The  specific  topic  of  welding,  cutting, 
and  heating  is  currently  addressed  in 
Subpart  D  of  the  current  Shipyard 
Employment  Standards.  This  proposal 
would  reorganize  the  rules  into  a  more 
logical  grouping  of  topics,  reduce  the 
number  of  sections  from  seven  to  five, 
and  continue  to  locate  the  welding, 
cutting,  and  heating  sections  in  Subpart 
D. 
dates:  Comments  on  this  proposed 


rulemaking  must  be  postmarked  by 
Februarj'  27. 1989.  Hearing  requests 
must  be  postmarked  by  February  27. 
1969. 

ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be  sent  in 
quadruplicate  to  the  Docket  Office. 
Docket  No.  S-043.  U.S.  Department  of 
Labor.  Room  N-2634.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
Materials  in  the  rulemaking  record  are 
available  for  public  inspection  and 
copying  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  fames  Foster.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-36.<7.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210.  Telephone  (202)  523-6151. 

SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  notice  of 
proposed  rulemaking  is  Michael  B 
Moore,  Office  of  Fire  Protection 
Engineering  and  Systems  Safety 
Standards.  Occupational  Safety  and 
Health  Administration. 

I.  Background 

In  May  1971.  the  Occupational  Safety 
and  Health  Ailministration  (OSHA) 
under  authority  granted  by  section  6(a) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (84  Stat.  1590.  29  U.S.C.  655). 
adopted  established  Federal  standards 
issued  under  section  41  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(33  U.S.C.  941),  as  standards  applicable 
to  ship  repairing  (29  CFR  Part  1915), 
shipbuilding  (29  CFR  Part  1916).  and 
shipbreaking  (29  CFR  Part  1917) 
operations.  In  addition,  OSHA  adopted 
other  Federal  standards  and  national 
consensus  standards  as  general  industry 
standards  (29  CFR  Part  1910)  and 
con.«truction  industry  standards  (29  CFR 
Part  1926)  which  were  made  applicable 
to  hazards  and  working  conditions  not 
specifically  covered  in  Part  1915. 1916. 
or  1917.  On  April  20. 1982,  the  ship 
repairing,  shipbuilding,  and 
shipbreaking  standards  were 
consolidated  into  one  Part  1915  of  Title 
29,  Code  of  Federal  Regulations,  and 
titled  "Occupational  Safety  and  Healtti 
Standards  for  Shipyard  EmplojTnent" 
(47  FR  16984).  The  consolidation 
eliminated  duplicate  and  overlapping 
provisions,  but  did  not  alter  substantive 
requirements.  The  consolidation  did  not 
affect  the  applicability  of  the  general 
industry  standards  in  29  CPU  Part  1910 
to  hazards  or  conditions  in  shipyard 
employment  which  were  not  specifically 
addressed  in  the  consolidated  Part  1915 
(See  29  CFR  1910.5(c)). 

In  1982.  the  Shipbuilders  Council  of 
America  and  the  American  Waterways 
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Shipyard  Conference  requested  OSHA 
to  identify  the  specific  applicable 
provisions  of  the  general  industry' 
standards  which  apply  to  shipyards,  and 
consolidate  them  with  the  existing  Part 
1915  provisions  into  a  single  set  of 
shipyard  employment  standards.  OSHA 
has  determined  that  such  consolidation 
is  appropriate.  This  and  other  proposed 
rulemakings  will  eventually  incorporate 
all  applicable  Part  1910  provisions  into 
the  existing  organization  of  Part  1915. 
The  present  Part  1915  organizational 
format,  which  is  already  familiar  to 
present  users  of  the  shipyard  standards, 
provides  a  logical  grouping  of  related 
provisions  based  on  the  type  of  work 
activity,  hazard,  or  equipment  involved 
However,  when  a  regrouping  of  topics 
would  facilitate  understanding  of  the 
rules,  or  when  applicable  Part  1910 
provisions  have  no  counterpart  in  the 
existing  Part  1915  structure,  the 
proposals  would  create  new  subparts  or 
subpart  headings  in  Part  1915. 

In  addition  to  consolidating  the 
provisions  of  Part  1910  and  Part  1915. 
OSHA  will  propose  to  revise  the 
consolidated  provisions  as  appropriate. 
OSHA  has  not  substantively  revised 
many  of  the  current  provisions  in  these 
Parts  since  they  were  promulgated  in 
1971.  OSHA  believes  some  provisions 
need  to  be  revised  to  reflect 
technological  advances.  Other 
provisions  need  to  be  revised  because 
they  are  based  on  national  consensus 
standards  issued  prior  to  1971.  and  do 
not  reflect  the  revisions  made  since  that 
time.  As  the  provisions  are  consolidated, 
all  such  revised  consensus  standards 
will  be  reviewed,  and  OSHA's 
provisions  revised  as  necessary  to 
effectuate  the  purposes  of  the  standard 
and  the  OSH  Act.  Where  practical,  all 
current  incorporations  by  reference  of 
national  consensus  standards  and  other 
materials  wiU  be  deleted  by  the 
proposed  standards,  and  the  text  of  all 
such  requirements  will  be  proposed  for 
inclusion  in  the  body  of  the  proposed 
standards,  or  their  appendices.  This 
approach  is  intended  to  assist 
employers  in  determining  what  duties 
and  obligations  are  imposed  by  a 
provision  by  minimizing  the  need  to 
refer  to  documents  outside  Part  1915. 
OSHA  will  also  use  the  consolidation 
project  to  replace  specification 
requirements  with  performance-oriented 
requirements,  where  it  is  known  that 
there  is  more  than  one  way  to  provide 
safety  equivalent  to  that  provided  by  the 
present  specificatioo  requirements. 
Specification  requiremeots  would  be 
used  only  where  necessary  to  set 
appropriate  limits  and  to  clarify  duties 
and  obligations. 


The  revisions  of  the  shipyard 
employment  standards  will  be 
coordinated  with  efforts  to  revise 
parallel  provisions  in  the  construction 
and  general  industry  standards,  so  that 
consistent  coverage  of  hazards  which 
are  encountered  in  these  industry 
sectors  can  be  provided. 

II.  Summary  and  Explanation 

In  accordance  with  paragraph  6(b)(8) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655).  the  agency 
has  reviewed  the  various  national 
consensus  standards  that  cover  working 
conditions  addressed  in  this  proposal. 
Where  approfmate.  OSHA  has 
incorporated  provisions  from  those 
national  consensus  standards  as  part  of 
the  proposal.  OSHA  believes  that  the 
proposed  standard  will  better  effectuate 
the  purposes  of  the  Occupational  Safety 
and  Health  Act  of  1970  than  the  national 
consensus  standards  which  have  not 
been  made  a  part  of  this  proposal, 
because  this  proposal  is  more 
comprehensive  and  provides  greater 
floxibility  in  its  requirements  for  safety 

The  following  discussion  provides  a 
more  detailed  explanation  of  the 
proposed  provisions  related  to  welding, 
cutting,  and  heating  in  shipyards. 
Briefly.  OSHA  would  revise  the 
authority  citation  of  Part  1915  to  reflect 
the  current  authority  for  this  proposed 
rulemaking,  and  OSHA  proposes  to 
revise  the  existing  Subpart  D  of  Part 
1915  in  its  entirety  as  set  forth  below 

OSHA  wishes  to  raise  an  issue 
involving  the  cost  of  several  new 
proposals  in  this  docimient  that  are 
based  upon  ANSI  Z49.1-1983.  OSHA 
believes  that  these  new  proposals 
recognize  current  industry  practice  and 
that  the  proposals  would  have  little 
economic  impact  on  the  overall  cost  of 
compliance.  Comments  supporting  or 
rejecting  this  position  are  requested.  If 
the  conunenter  believes  that  the 
adoption  of  the  ANSI  provisions  would 
impose  a  significant  cost  of  compliance 
then  supporting  data  and  information 
should  be  included  with  the  comment. 

Section  1915.51    Scope,  application,  and 
definitions  applicable  to  this  subpart 

Paragraph  (a) — Scope  and 
application.  In  paragraph  (a)  of  this 
proposal.  OSHA  sets  forth  the  scope 
and  application  of  Subpart  D  of  Part 
1915.  Paragraph  (a)(1)  of  the  propoaa) 
would  set  forth  the  scope  of  Subpart  D 
to  include  all  welding,  cutting  and 
heating  operations  (hot  work)  and 
equipment  in  shipyard  workplaces  and 
operations  including  shipbuilding,  ship 
repairing,  and  shipbreaking,  except  for 
construction  work  regulated  by  29  CFR 
Part  1926. 


Paragraph  (a)(2)  of  the  proposal  would 
revise  the  existing  language  in 
§  1915.2(a)  to  reflect  the  incorporation  of 
relevant  provisions  from  Subpart  Q  of 
Part  1910,  and  to  indicate  that  the 
general  industry  welding,  cutting,  and 
heating  regulations  in  that  Subpart  Q 
would  no  longer  apply  to  shipyard 
workplaces  and  operations. 

Paragraph  (a)(3)  is  a  new  paragraph 
that  specifically  addresses  the  scope  of 
§  1915.53.  It  is  proposed  that  i  1915.53 
would  not  cover  the  design  and 
construction  or  installation  of  bulk  gas 
supply  or  piping  distribution  systems 
with  a  storage  capacity  greater  than 
20,000  cubic  feet.  Currently,  the  OSHA 
general  industry  welding  standards 
require  bulk  oxygen  systems  with  a 
storage  capacity  of  13,000  cubic  feet  of 
oxygen  connected  or  ready  for  service, 
or  more  than  25,000  cubic  feet  including 
unconnected  reserves  on  hand  at  the 
site,  be  in  compliance  with  the  1965 
NFPA  Standard  for  Bulk  Oxygen 
Systems  at  Consumer  Sites,  No.  566- 
1965.  Because  experience  and  research 
has  not  revealed  any  bidk  oxygen 
systems  in  use  by  shipyards.  OSHA 
believes  it  is  unnecessary  to  retain  in 
the  shipyard  standards  the  requirement 
that  such  systems  comply  with  the 
NFPA  standards.  OSHA  requests 
information  whether  such  systems  exist 
in  or  are  currently  planned  for. 
shipyards  and  whether  a  requirement  to 
comply  with  the  latest  NFPA  bulk 
oxygen  system  consensus  standard 
(NFPA  50-1985)  should  be  included  in 
the  shipyard  rules. 

Paragraph  fb) — Definitions.  In 
paragraph  (b).  OSHA  is  proposing  to 
define  two  terms  used  in  the  proposed 
standards.  New  definitions  are  proposed 
for  "Immediately  dangerous  to  life  or 
health  (IDLH),"  and  "Immediate  severe 
health  effects."  These  terms  are  new  to 
Subpart  D  and  are  taken  from 
definitions  being  developed  in  other 
OSHA  standards  in  order  to  assure 
consistency.  Other  definitions 
applicable  to  this  Subpart  are  still  in 
§  1915.4  of  Subpart  A. 

Section  1915.52    General  requirements. 

Paragraph  (a} — Equipment.  In 
paragraph  (a)(1)  through  (a)(3),  OSHA 
would  address  the  use  of  welding, 
cutting,  and  heating  equipment. 
Paragraph  (a){l}  would  require  that 
equipment  be  used  for  the  purpose  for 
which  it  is  designed  and  that  it  be  kept 
in  good  working  condition.  The 
proposed  language  is  derived  from  the 
existing  language  of  i  1910.252  (a)(l)|i) 
through  (a)(l)(iii),  and  is  written  in  more 
performance-oriented  language.  OSHA 
intends  that  all  equipnnent  be  acceptable 


for  its  intended  use  and  that  it  be  kept  in 
good  working  condition.  Such  language, 
clearly  indicating  OSHA's  intent,  would 
eliminate  the  need  for  specifically 
addressing  each  individual  piece  of 
equipment  as  is  done  in  existing 
§  1910.252(a). 

In  paragraph  (a)(2),  OSHA  proposes 
that  all  equipment  be  inspected  at  the 
beginning  of  each  shift  and  periodically 
thereafter  to  assure  that  it  is  in  good 
working  condition.  The  proposed 
language  utilizes  the  existing  language 
of  §  1915.55  (f)(3),  (g)(2),  and  (h).  and 
§  1915.56(d)(4).  and  is  intended  to  cover 
all  welding  equipment  in  the  shipyard. 
The  proposed  language  would  help 
eliminate  injuries  related  to  the  use  of 
improperly  installed  or  faulty 
equipment. 

In  paragraph  (a)(3).  OSHA  proposes  a 
new  provision  that  would  mandate  the 
tagging  and  removal  of  defective 
equipment  from  the  workplace. 
Although,  existing  shipyard  welding 
regulations  require  the  removal  of 
defective  aquipment.  or  prohibit  its  use 
(see,  e.g.,  §  1915.55  (c)(3)  [cylindocs). 
(f)(3)  [hoses],  (g)(1)  [torches];  §  1915.56 
(b)(4)  [cables]),  the  current  rules  do  not 
address  the  tagging  of  such  equipment. 
OSHA  would  require  the  removal  of  all 
defective  equipment  in  order  to  prevent 
the  use  of  such  equipment,  and  would 
propose,  in  addition,  that  such 
equipment  be  tagged  in  accordance  with 
the  general  industry  accident  prevention 
tags  standard,  29  CFR  1910.145(f),  in 
order  to  identify  the  defective  equipment 
to  anyone  who  may  be  unaware  of  the 
equipment's  condition.  The  proposal 
would  require  the  tag  to  signal 
"DANGER"  and  to  impart  a  message  of 
the  specific  hazard  or  of  instructions  to 
be  followed,  such  as,  the  words  "DO 
NOT  USE."  This  proposal  would 
address  the  hazardous  situation  when, 
for  example,  a  defective  air  wrench  is 
returned  to  the  equipment  room  without 
a  tag  and  placed  on  the  shelf  only  to  be 
reissued  to  another  employee  who  is 
unaware  of  the  defect  The  proposed  tag 
requirement  would  require  the 
equipment  be  identified  as  defective  and 
would  eliminate  the  possibility  of 
reiisue  and  subsequent  injury. 

OSHA  invites  comments  on  whether 
defective  equipment  that  has  been 
removed  from  the  work  area  and  placed 
in  an  area  so  that  the  equipment  may  be 
discarded  or  disposed  of  should  be 
tagged. 

Paragraph  (b/ — Engineering  controls, 
work  practices,  and  personal  protective 
equipment  (PPE).  In  paragraph  (b)  it  is 
proposed  that  anyone  performing  hot 
work  be  protected  against  potential 
c)i(;mical  or  physical  hazards.  Physical 
hazards  can  include  those  associated 


with  the  generated  sparks  and  heat  and 
with  electrical  shock.  The  chemical 
hazards  posed  by  welding  fumes  and 
gases  are  dependent  upon  a  number  of 
factors  including:  The  metal  being 
worked;  the  process  and  consumables 
being  used;  coatings  on  the  work  such  as 
paint,  galvanizing,  or  plating;  and 
contaminants  in  the  atmosphere  such  as 
halogenated  hydrocarbon  vapors  from 
cleaning  and  degreasing  activities.  In 
addition,  the  composition  of  the  fumes  is 
usually  different  from  the  composition  of 
the  electrode  or  consimiables. 
Reasonable  expected  fume  products  of 
normal  operation  include  those 
originating  from  volatilization,  reaction, 
or  oxidation  of  consumables,  base 
metals  and  coating,  and  the  atmospheric 
contaminants  noted.  Reasonably 
expected  gaseous  products  include 
carbon  monoxide,  carbon  dioxide, 
fluorides,  nitrogen  oxides,  and  ozone. 
See  ANSI/ASC  Z49.1-1983,  Safety  in 
Welding  and  Cutting. 

Para^nb<b)(l)  would  provide  that 
toxic  anonazardous  substances 
regulated  by  OSHA  in  29  CFR  Part  1910, 
Subpart  Z  are  to  be  controlled  in 
accordance  with  those  provisions, 
unless  otherwise  specified  in  paragraph 
(h)  of  the  proposed  rules  addressing 
work  in  confined  spaces. 

OSHA  is  also  inviting  comment  on 
whether  the  agency  should  consider 
adopting  for  shipyard  welding 
operations  the  permissible  exposure 
limits  proposed  on  June  7, 1988  (53  FR 
20980),  for  general  industry  (including 
welding  operations  in  general  industry). 
OSHA  is  not  proposing  new  limits  at 
this  time  but  is  considering  such  action 
in  the  near  future. 

In  paragraph  (b)(2),  OSHA  would 
require  that  contaminated  air  be 
exhausted  clear  of  all  sources  of  intake 
air.  The  proposed  language  is  a 
restatement  of  existing 
§  1915.51{b)(l)(iv). 

In  paragraph  (b)(3),  OSHA  proposes  a 
general  performance-oriented  provision 
requiring  that  appropriate  personal 
protective  equipment  be  provided  and 
used  in  accordance  with  Subpart  I  of  the 
shipyard  standards.  Where  necessary 
and  appropriate,  careful  selection  of 
personal  protective  equipment  must 
protect  employees  from  the  various 
health  and  physical  hazards  associated 
with  hot  work,  including  those  to  the 
respiratory  system,  skin,  eyes,  face, 
hands,  feet,  head,  body  and  hearing.  The 
proposed  provision  does  not  list  specific 
protective  equipment  as  do  the  existing 
standards  in  §  1915.51  {e)(l),  (f)(2): 
§§  1915.56(e)  and  1910.252  (e)(2)  and 
(e)(3). 

In  paragraph  (b)(4).  OSHA  is 
proposing  a  provision  to  protect 


employees  who  are  welding,  cutting  or 
heating,  or  assisting  in  such  work  from 
thermal  or  radiation  bums  by  requiring 
the  employer  to  provide  appropriate 
protective  clothing  or  equipment  such  as 
shields  or  ou'tains. 

In  paragraph  (b)(5).  OSHA  would 
require  that  no  gas  or  mixture  of  gases, 
other  than  air.  be  used  for  ventilation, 
comfort  cooling,  blowing  dust  or  dirt 
from  clothing,  or  for  cleaning  the  work 
area.  The  proposed  language  would 
specifically  prohibit  the  use  of  oxygen. 
Oxygen  is  especially  hazardous  when 
used  for  such  purposes.  Although 
oxygen  itself  is  not  flammable,  oxygen's 
presence  will  drastically  accelerate  the 
speed  with  which  burning  takes  place. 
In  addition,  oil  or  grease  may  ignite 
spontaneously  in  the  presence  of  pure 
oxygen.  The  paragraph  would  also  limit 
the  discharge  pressure  of  air  used  for 
cleaning  the  workplace  to  30  psi  (207 
kPa).  High  pressure  air  jets  can 
penetrate  an  employee's  skin  and 
introduce  air  into  the  bfood  stream.  The 
proposed  language  is  a  combined 
restatement  of  §§  1910.242(b)  and 
1915.51(b)(l)(vi). 

Paragraph  (c) — Fire  protection.  In 
paragraph  (c).  OSHA  would  address 
work  practices  that  reduce  ignition 
sources  and.  correspondingly,  the 
potential  for  fire  and  explosion  during 
hot  work  operations.  The  proposed 
language  is  derived  for  the  most  part 
from  §§  1915.52  (a)  and  (b).  1915.53(e). 
and  1910.252(d). 

The  National  Fire  Protection 
Association  (NFPA)  provides  some 
insight  on  the  fire  hazards  during 
welding  and  cutting  in  their  standard 
NFPA  51B-1984,  Standard  for  Fire 
Prevention  in  Use  of  Cutting  and 
Welding  Processes  (Ref.  2).  Part  of  that 
explanation  follows: 

1-1    Introduction. 

1-1.2     *  •  *  many  fires  *  *  *  have  been 
caused  by  cutting  and  welding,  primarily  with 
portable  etjuipment  in  areas  not  specifically 
designed  or  approved  for  such  work.  Cutting 
and  certain  arc  welding  operations  produce 
literally  thousands  of  ignition  sources  in  the 
fonn  of  sparks  and  hot  slag.  The  electric  arc 
or  the  oxyfuel  gas  flame  and  the  hot  work 
pieces  are  also  inherent  ignition  sources. 

1-1.3    A  majority  of  fires  in  which  cutting 
and  welding  is  a  factor  have  been  caused  by 
sparks.  These  globules  of  molten  metal  have 
scattered  horizontally  as  far  as  35  feet  (11  m). 
setting  fire  to  all  kinds  of  combustible 
materials.  They  have  also  fallen  through 
cracks,  pipe  holes  or  other  small  openings  in 
floors  and  partitions  starting  fires  which  have 
reached  serious  proportions  before  being 
noticed. 

1-1.4    Electric  arcs  or  oxyfuel  gas  flames, 
in  themselves,  have  rarely  caused  tire  except 
where  they  have  overheated  combustibles  in 
the  vicinity  of  the  work  or  where  they  have 
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been  used  on  containers  that  have  held 
combustibles  and  that  have  not  been  cleaned 
and  purged.  In  the  latter  case,  an  explosion 
generally  resulted. 

1-1.5    The  heat  of  the  metal  being  welded 
or  cut  has  caused  fires  where  the  hot  pieces 
were  permitted  to  rest  or  fall  upon 
combustible  materials.  Fires  and  explosions 
have  also  been  caused  where  this  heat  was 
transmitted,  as  in  the  case  of  a  container, 
through  the  metal  to  a  flammable  atmosphere 
or  to  combustibles  within  the  container. 

1-1.6    Anything  which  is  combustible  or 
flammable  is  susceptible  to  ignition  by  the 
cutting  and  welding.  The  most  common 
materials  likely  to  become  involved  in  fire 
are  combustible  building  construction  such  as 
floors,  partitions,  and  roofs:  combustible 
contents  such  as  wood,  paper,  textiles, 
plastics,  chemicals,  and  flammable  liquids 
and  gases:  and  combustible  ground  cover 
such  as  grass  and  brush. 

1-1.7    Preventing  cutting  and  welding  fires 
can  best  be  achieved  by  separating  the 
combustibles  from  ignition  sources  or  by 
shielding  the  combustibles.  (Chapter  1,  NFPA 
51B-1984J 

In  paragraph  (c)(1).  OSHA  proposes  to 
require  that  objects  to  be  welded,  cut,  or 
heated  be  moved  to  a  designated  safe 
location  whenever  practicable.  The 
proposed  language  is  a  restatement  of 
requirements  in  existing  §§  1915.52(a)(1) 
and  1910.252(d)(2)(xv). 

In  paragraph  (c)(2),  OSHA  proposes  to 
require  that  all  movable  fire  hazards  be 
removed  from  work  areas  where  the 
object  to  be  worked  upon  cannot  be 
moved.  This  is  a  restatement  of 
requirements  in  paragraphs 
§§  1915.52(a)(1)  and  1910.252  (d)(1)  and 
(d)(2). 

In  paragraph  (c)(3],  OSHA  proposes  to 
require  the  use  of  positive  means  to 
protect  immovable  fire  hazards,  and 
nearby  employees  performing  other 
tasks,  from  heat,  sparks,  and  slag.  This 
is  a  restatement  of  paragraph 
§  1915.52(a)(2). 

In  paragraph  (c)(4).  OSHA  proposes  to 
require  equivalent  Hre  precautions  to  be 
taken  in  compartments  adjacent  to 
compartments  where  hot-work  is  being 
performed.  This  is  a  restatement  of 
existing  paragraph  §  1915.52(a)(3)  with 
some  editorial  amendments  to  provide 
performance  language. 

In  paragraph  (c)(5),  OSHA  proposes  to 
require  that  openings  in  floors,  decks, 
walls  and  bulkheads  be  covered  or 
closed  to  prevent  the  passage  of  hot 
slag.  This  is  a  restatement  of  existing 
paragraph  §  1910.252(d)(2)(i)  with 
editorial  revision. 

In  paragraph  (c)(6).  OSHA  would 
require  that  fire  extinguishing  equipment 
meeting  the  requirements  of  29  CFR  Part 
1910,  Subpart  L,  be  provided  and  kept 
readily  available  in  the  work  area.  It 
would  also  prohibit  the  use  of 
vaporizing  liquid  type  extinguishers  in 


confined  spaces.  This  is  a  restatement  of 
paragraph  §  1915.52  (b)(2)  and  (b)(4). 

In  paragraph  (c)(7).  OSHA  would 
require  a  fire  safety  inspection  and 
authorization  to  begin  hot  work  to  be 
completed  by  a  competent  person  as 
applicable,  prior  to  beginning  hot  work 
in  locations  not  designed  for  such 
purposes.  This  is  a  combined 
restatement  of  paragraph  §  1910.252 
(d)(2)(xiii)(b)  and  (d)(2)(vi).  These 
standards  require  that  employers 
designate  an  individual  responsible  for 
authorizing  cutting  and  welding 
operations  in  areas  not  specifically 
designed  for  such  processes  and  that 
these  individuals  inspect  such  areas 
before  welding  and  cutting  is  permitted. 
The  proposed  provision  maintains  these 
requirements  but  reflects  the  fact  that 
competent  persons  are  the  "individuals 
responsible"  for  performing  such  duties 
in  shipyards.  Inspections  prior  to 
beginning  hot  work  on  vessels  and 
vessel  sections  are  covered  by  Subpart 
B  of  the  Shipyard  Standards. 

In  paragraph  (c)(8).  OSHA  would 
require  the  use  of  trained  fire  watches 
under  certain  workplace  conditions.  The 
language  is  a  rewrite  of  the  existing 
language  in  paragraphs 
§§  1910.252(d)(2)(iii)  and  1915.52(b)(3). 
Although  the  OSHA  general  industry 
welding  standard,  ANSI  Z49.1-1983 
(paragraph  6.4.3).  and  NFPA  51B-1984 
(paragraphs  3-3.4  and  2-3.8).  require  fire 
watches  to  last  at  least  one  half  hour 
after  completion  of  hot  work,  the  current 
shipyard  welding  standard,  as  well  as 
ti;e  proposal,  do  not  specify  a  minimimi 
length  of  time.  Public  comment  is 
requested  whether  OSHA  should  specify 
a  minimum  length  of  time  the  fire  watch 
should  last  after  completion  of  the  hot 
work. 

In  paragraphs  (c)(9),  OSHA  would 
prohibit  hot  work  in  flammable  or 
explosive  atmospheres  except  as 
permitted  in  paragraph  (h)  of  this 
section.  This  is  a  combined  rewrite  of 
paragraphs  §§  1915.52(b)(1)  and 
1910.252(d)(2)(vi)(c). 

Paragraph  (djh—Work  with 
preservative  coatings.  Paragraph  (d) 
would  address  safe  work  practices  in 
areas  where  hot  work  is  done  on 
surfaces  protected  by  preservative 
coatings.  The  proposed  language  is 
taken  from  paragraph  §  1915.53  (b),  (c), 
(d).  (e).  and  (f). 

In  paragraph  (d)(1).  OSHA  proposes 
to  require  that  a  competent  person  test  a 
coating's  flammability  before  a  coated 
surface  is  subjected  to  welding,  cutting, 
or  heating.  OSHA  would  also  require  the 
stripping  of  preservative  coatings  from 
such  surfaces  when  such  tests  cannot  be 
conducted.  The  first  sentence  of  the 
proposal  is  a  restatement  of  §  1915.53(b). 


The  second  sentence  is  proposed  to 
permit  work  to  continue  safely,  with 
some  limitations,  when  tests  are 
impractical  or  cannot  be  conducted  due 
to  time  constraints.  Public  comment  is 
requested  on  whether  OSHA  should 
designate  a  minimimi  distance  that  the 
flammable  coating  needs  to  be  stripped 
from  the  point  of  heat  application. 

In  paragraph  (d)(2).  OSHA  would 
require  that  coatings  be  stripped  prior  to 
hot  work  when  tests  indicate  they  are 
highly  flammable.  Preservative  coatings 
are  considered  highly  flammable  when 
scrapings  bum  with  extreme  rapidity. 
This  is  a  partial  restatement  of 
paragraph  §  1915.53(c). 

In  paragraph  (d)(3).  OSHA  proposes 
to  address  the  hazards  posed  by 
performing  hot  work  on  toxic 
preservative  coatings  in  enclosed 
spaces.  In  such  areas,  an  employer  must 
either  strip  the  toxic  coating  far  enough 
away  from  the  area  of  heat  application 
to  prevent  employee  exposure  to  toxic 
vapor  or  protect  employees  with 
acceptable  respiratory  equipment.  This 
is  a  partial  restatement  of  the 
requirement  in  §  1915.53(d)  (1)  and  (2). 
OSHA  also  invites  pubHc  comment  on 
whether  OSHA  should  designate  a 
minimum  distance  that  the  flammable 
coating  needs  to  be  stripped  from  the 
point  of  heat  application. 

Paragraph  (d)(4)  addresses  the 
hazards  posed  by  doing  hot  work  on 
metals  covered  by  soft  and  greasy 
preservative  coatings. 

In  paragraph  (d)(4)(i).  OSHA  would 
require  that  a  competent  person  test  the 
space's  atmosphere  prior  to  beginning 
hot  work  to  ensure  that  an  explosive 
environment  does  not  exist.  If  the 
atmosphere  is  explosive,  no  hot  work 
shall  begin  until  the  environment  is 
made  safe.  This  is  a  restatement  of  the 
requirements  in  paragraph 
§  1915.53(e)(1). 

In  paragraph  (d)(4)(ii).  OSHA 
proposes  to  require  that  soft  and  greasy 
preservative  coatings  be  removed  a 
sufficient  distance  from  the  area  to  be 
heated  to  ensure  that  the  temperature  of 
the  unstripped  metal  will  not  be 
appreciably  raised.  This  is  a  restatement 
of  the  mandatory  language  in  paragraph 
§  1915.53(e)(2).  OSHA  further  proposes 
to  prevent  the  use  of  flame  or  heat  to 
remove  soft  and  greasy  preservative 
coatings.  This  is  a  restatement  of 
paragraph  §  1915.34(b)(2). 

In  paragraph  (d)(4)(iii).  OSHA 
proposes  to  require  tests  for  flamjnable 
vapors  by  competent  persons 
immediately  after  hot  work  begins,  and 
at  frequent  intervals  thereafter  to  ensure 
that  no  such  vapors  exist.  This  is  a 
restatement  of  the  existing  requirements 
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in  §  1915.53(f}.  If  such  vapors  are  found, 
OSHA  would  continue  to  require  that  all 
work  stop  immediately  and  remain 
stopped  until  the  environment  has  been 
made  safe  and  shall  not  be  resumed 
until  such  additional  precautions  have 
been  taken  as  are  necessary  to  ensure 
that  the  operation  can  be  resumed 
safely. 

Paragraph  (e} — Work  in  and  on 
hollow  metal  spaces,  containers  and 
structures  not  covered  by  §  1915.12.  In 
paragraph  (e),  OSHA  proposes  to 
address  hot  work  in  hollow  metal 
containers,  structures,  and  similar 
enclosed  spaces  not  covered  in 
§  1915.12.  The  proposed  language  is 
taken  for  the  most  part  from  paragraph 
§  1915.54  (a),  (b),  (c),  (d),  and  (e). 

In  paragraph  (e)(1),  OSHA  proposes  to 
require  that  hollow  or  jacketed 
structures  that  have  contained 
flammable  substances  be  either  filled 
with  water  or  thoroughly  cleaned  of  the 
flammable  substance  and  then  tested  for 
residues  that  may  produce  flammable 
vapors  before  hot  work  is  authorized. 
This  is  a  restatement  of  paragraph 
§  1915.54(a).  OSHA  also  proposes  to 
require  that  if  water  is  used  to  inert  the 
hollow  or  jacketed  structure  the  water 
levels  must  be  maintained  at  the  full 
level  during  the  work  process  to  assure 
that  no  air  space  can  occur  that  could 
result  in  an  explosion  due  to  flammable 
vapor  accumulation.  Any  pipe  lines  or 
connection  to  these  hollow  structures 
would  have  to  be  disconnected  or 
blanked.  This  is  a  current  requirement 
contained  in  paragraph 
§  1910.252(d)(3)(i). 

In  paragraph  {e)(2),  OSHA  proposes  to 
require  inspections  and.  if  necessary, 
testing  of  structural  voids  by  a 
competent  person  to  determine  the 
presence  of  flammable  liquids  or  vapors. 
If  flammable  liquids  or  vapors  are 
present,  the  void  would  have  to  be  made 
safe  prior  to  hot  work.  The  proposed 
language  is  a  restatement  of  paragraph 
§  1915.54(c). 

In  paragraph  (e)(3).  OSHA  would 
require  that  hollow  or  jacketed 
structures  be  vented  or  opened  to  permit 
the  release  of  pressure  that  may  build  up 
during  hot  operations.  This  is  a 
combined  restatement  of  existing 
paragraph  S  1915.54  (b).  (d).  and  (e).  The 
language  is  also  similar  to  paragraph 
S  1910.252(d)(3)(ii]. 

Paragraph  (f)—Work  with  fissionable 
materials.  In  paragraph  (f).  OSHA 
proposes  to  regulate  hot  work  activities 
involving  the  use  of.  or  exposure  to, 
sources  of  ionizing  radiation  and 
activities  involving  the  use  of 
radioactive  materials.  The  proposed 
language  in  paragraphs  (f)(1)  and  (f)(2)  is 


a  restatement  of  the  existing  language  in 
paragraph  §  1915.57  (a)  and  (b). 

Paragraph  (g) — Work  with  metals  of 
toxic  significance.  In  paragraph  (g), 
OSHA  would  address  hot  work 
operations  on  metals  that  are  normally 
used  during  such  operations  and  that 
can  produce  toxic  vapors  or  fumes  upon 
the  application  of  heat.  These  metals  are 
zinc,  lead,  cadmium,  chromium, 
mercury,  and  beryllium.  OSHA  believes 
that  particular  attention  must  be  paid 
the  hazards  associated  with  these 
metals  during  work  with  such  metals. 

In  paragraph  (g)(1),  OSHA  would 
require  meeting  the  proposed 
requirements  of  paragraph  (b)  of  this 
section  when  hot  work  is  performed  on 
any  metal  that  may  generate  a  toxic 
substance  exposure  to  employees  upon 
the  application  of  heat.  The  proposed 
language  is  a  revision  of  paragraph 
§§  1915.51(d)(1)  and  1910.252(f)(2)  so 
that  it  is  consistent  with  OSHA's  current 
policy  on  the  use  of  feasible  engineering 
controls  and  administrative  practices  to 
achieve  compliance  with  permissible 
exposure  limits  and  to  use  respirators  if 
such  controls  are  not  feasible  to  achieve 
full  compliance. 

In  paragraph  (g)(2),  OSHA  proposes  to 
require  the  removal  of  residues  or 
cargoes  of  metallic  ores  of  toxic 
significance  from  areas  where  hot  work 
is  to  take  place.  This  language  is  a 
restatement  of  paragraph  §  1915.51(g)(1). 

Paragraph  (h) — Work  in  confined 
spaces.  In  paragraph  (h),  OSHA 
proposes  to  address  the  hazards  of  hot 
work  operations  in  confined  spaces.  Hot 
work  in  confined  spaces  requires  special 
precautions  because  the  poor  ventilation 
and  restricted  access  in  such  spaces 
often  lead  to  hazards  associated  with 
the  accumulation  of  toxic  or  flammable 
gases  and  vapors,  or  unsafe  levels  of 
oxygen. 

In  paragraph  (h)(1),  OSHA  proposes  to 
require  the  protection  of  all  employees, 
not  just  the  welder,  in  the  confined 
space  from  the  hazards  associated  with 
inadequate  ventilation  such  as,  but  not 
limited  to,  heat  stress  and  exposure  to 
toxic  substances.  The  proposed 
language  is  a  rewrite  of  the  existing 
language  in  §  1910.252(f)(4)(i).  This  duty 
is  also  similar  to  that  generally  required 
in  §  1915.51(c)(1). 

In  paragraph  (h)(2),  OSHA  is 
proposing  that  in  confined  spaces  with 
atmospheres  immediately  dangerous  to 
life  or  health  (IDLH)  only  positive 
pressure,  self-contained  breathing 
apparatus  or  airline  respirators 
approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  shall  be 
used.  The  proposed  language  updates 


the  current  language  in 

§  1910.252(f)(4)(iii)  to  reflect  the  transfer 

of  respirator  approval  functions  from  the 

U.S.  Bureau  of  Mines  to  MSHA  and 

NIOSH.  The  proposed  language  is 

similar  to  the  existing  language  of 

§  1915.152(a). 

In  paragraph  (h)(3),  OSHA  would 
require  that  all  cylinders,  except  small 
portable  hand-held  types,  and  all 
welding  power  sources  be  located 
outside  of  confined  spaces.  The 
proposed  language  is  a  restatement  of 
paragraph  §  1910.252(e)(4)(iii).  except  for 
the  exemption  pertaining  to  small 
portable  hand-held  types  of  cylinders. 
The  exception  is  proposed  to  permit  the 
use  of  the  hand-held  imits  because  the 
smaller  units  are  typically  used  for 
short-term  soldering  work  or  similar 
operations,  rather  than  for  the  long-term 
structural  work.  The  quantity  of  gas 
present,  normally  bottled  propane,  is 
significantly  less  than  that  found  in  the 
larger  oxygen  or  fuel-gas  cylinders  and 
poses  far  less  of  a  threat  to  employees 
than  the  larger  cylinders. 

In  paragraph  (h)(4),  OSHA  proposes  to 
require  that  employees  be  made  aware 
of  any  respiratory  hazards  that  may 
exist  in  any  confined  space  adjacent  to 
spaces  where  hot  work  is  being 
performed.  Hot  work  operations  on 
surfaces  common  to  two  adjacent 
spaces  may  create  respiratory  hazards 
in  either  space.  The  purpose  of  this 
standard  is  to  assure  employee  safety 
during  entry  into  confined  spaces 
adjacent  to  compartments  where  hot 
work  is  being  performed.  The  proposed 
language  is  new  and  was  taken  from 
paragraph  7.3  of  ANSI  Z49.1-1983. 

In  paragraph  (hy5),OSHA  proposes  to 
require  frequent  checks  of  employees 
working  alone  in  confined  spaces  to 
ensure  their  safety.  This  is  a  new 
requirement  and  it  is  intended  to 
provide  coverage  of  a  gap  in  protection 
afforded  by  existing  standards.  In 
addition,  OSHA  invites  comment  on  the 
appropriateness  of  using  the  term 
"frequent"  Basically,  how  frequent  is 
"frequent'7 

In  paragraph  (h)(6),  OSHA  would 
require  an  outside  helper  for  confined 
space  work  there  breathing  apparatus  is 
provided  to  the  employee  working  in  the 
confined  space.  This  is  a  restatement  of 
§  1910.252(f)(4)(iv). 

In  paragraph  (h)(7).  OSHA  would 
require  that  approved  respirators  be 
available  and  ready  for  use  by 
attendants  stationed  outside  of  confined 
spaces  with  atmospheres  that  are 
immediately  dangerous  to  life  or  health, 
llie  proposed  language  is  a  combined 
restatement  of  paragraph  S  1910.252(f)(4) 
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(i],  (ii),  and  (iii)  combined  with 
paragraph  7.5.1  of  ANSI  Z49.1-1983. 
In  paragraph  (h)(8),  OSHA  would 
require  that  fuel  gas  and  oxygen 
supplies  to  torches  left  in  confined 
spaces  be  shut  off  when  the  torch  is  not 
used  by  the  welder  or  cutter  for  a  period 
of  time,  such  as  during  work  breaks  and 
lunch  hours.  It  also  would  require  the 
removal  of  torches  and  hoses  from  the 
confined  space  when  the  equipment  will 
not  be  used  for  a  substantial  period  of 
time,  such  as  overnight  or  when  the 
welder  or  cutter  is  temporarily  assigned 
another  job  and  leaves  the  work  area;  or 
the  equipment  is  to  be  left  behind  for 
other  workers  during  a  change  of  shift. 
The  proposed  language  is  a  restatement 
of  paragraph  §  1910.252(e){4)(vi)  and  is 
similar  to  the  requirement  in  paragraph 
§  1915.52(a)(4). 

Section  1915.53    Oxyfuelgas  welding 
and  cutting. 

This  section  would  cover  safe 
practices  during  welding,  cutting,  and 
heating  operations  using  a  mixture  of 
oxygen  and  fuel-gas  to  generate  heat. 
Various  fuel  gases,  such  as  acetylene, 
propane  and  natural  gas  may  be  used 
depending  upon  the  employer's  need  or 
preference.  Under  this  proposal, 
employers  and  employees  would  also 
have  to  comply  with  S  1915.52 — General 
requirements. 

Paragraph  (a) — Oxygen  use.  In 
paragraph  (a)(1),  OSHA  proposes  to 
require  that  certain  components  of 
oxyfuel  gas  equipment  be  kept  free  of  oil 
and  greasy  substances.  In  the  presence 
of  oxygen,  oil  or  grease  may  ignite 
spontaneously  and  burn  violently.  The 
proposed  language  is  a  restatement  of 
paragraph  S  1910.252  (a)(2)(iv)(a)  and 
(a)(2)(v)(a). 

In  paragraph  (a)(2),  OSHA  would 
prohibit  the  application  of  jets  of  oxygen 
on  oily  surfaces,  greasy  clothing  or  into 
fuel  oil  or  other  similar  storage  tanks. 
Such  applications  could  cause  a 
spontaneous  fire  or  explosion.  The 
proposed  language  is  a  restatement  of 
paragraph  §  1910.252(a)(2)(v)(a). 

In  paragraph  (a)(3),  OSHA  proposes  to 
prohibit  the  interchanging  of  oxygen 
equipment  and  apparatus  with 
equipment  used  for  other  gases.  The 
proposed  language  is  a  restatement  of 
paragraph  Sl915.55(e)(3). 

Paragraph  (b) — Attachments  for  gas 
mixing.  In  paragraph  (b),  OSHA 
proposes  to  limit  the  types  of  devices 
permitted  for  mixing  gases  prior  to 
consumption  at  burners  or  torches.  The 
proposed  regulation  is  a  restatement  of 
paragraph  S  1910.252(a)(l)(i)  and  is 
similar  to  the  requirements  of 
§  1915.55(c)(2). 


Paragraph  (c} — Torches.  In  paragraph 
(c)(1),  OSHA  proposes  to  require  that 
connections  in  fuel  and  oxygen  lines  and 
components  be  checked  and  assured  to 
be  gas  tight  prior  to  igniting  the  torch. 
The  proposed  language  is  a  restatement 
of  paragraph  §  1915.55(g)(2).  In  addition, 
a  speciHc  prohibition  against  using  a 
flame  to  check  for  gas  leaks  has  been 
proposed.  Paragraph  10.5.2.1  of  ANSI 
Z49.1-1983  also  prohibits  testing  for 
leaks  with  flame. 

In  paragraph  (c)(2),  OSHA  would 
require  that  torch  heads  be  kept  clean 
and  free  from  obstruction.  The  proposed 
language  is  a  restatement  of  paragraph 
§  1915.55(g)(1). 

In  paragraph  (c)(3),  OSHA  would 
require  that  hoses  be  purged  prior  to 
lighting  them  the  Brst  time  each  day. 
This  is  a  new  requirement  intended  to 
assure  that  gas  or  solid  contamination  is 
not  present  in  the  hose  lines.  The 
proposed  language  has  been  taken  from 
paragraph  10.5.2.2  of  ANSI  Z49.1-1983. 

In  paragraph  (c)(4),  OSHA  proposes  to 
prohibit  the  purging  of  hose  lines  inside 
of  confined  spaces  or  near  ignition 
sources.  This  would  be  a  new 
requirement,  and  is  based  upon 
paragraph  10.5.2.2  of  ANSI  Z49.1-1983. 
The  proposal  is  made  to  assure  that 
flammable  vapor-air  mixtures  are  not 
introduced  into  the  confined  spaces  or 
near  ignition  sources. 

In  paragraph  (c)(5),  OSHA  proposes  to 
prohibit  the  use  of  sources  of  ignition 
such  as  matches,  cigarette  lighters,  or 
hot  work  to  ignite  torches.  The  proposal 
is  a  restatement  of  paragraph 
§  1915.55(g)(3). 

Paragraph  (d) — Hose  and  hose 
connections.  In  paragraph  {d)(l),  OSHA 
would  require  that  hoses  be  easily 
distinguishable  from  each  other  in  order 
to  prevent  their  intermixing.  The 
proposal  is  a  restatement,  in  part,  of 
paragraph  S  1915.55(f)(1).  As  with  the 
current  standard,  no  specific  manner  of 
distinguishing  the  hoses  would  be 
required. 

In  paragraph  (d)(2),  OSHA  would 
prohibit  the  interchange  of  oxygen  and 
fuel  gas  hoses.  This  is  a  restatement,  in 
part,  of  paragraph  §  1915.55(f)(1). 

In  paragraph  (d)(3],  OSHA  proposes 
to  prohibit  the  use  of  single  hose  for 
transport  of  more  than  one  type  of  gas 
unless  the  hose  has  passageways  for 
each  type  of  gas  separated  by  a  wall 
that  will  not  fail  and  allow  the  gases  to 
mix.  This  proposal  is  also  a  restatement, 
in  part,  of  paragraph  J  1915.55(f)(1). 

In  paragraph  (d)(4),  OSHA  would 
prohibit  the  taping  of  parallel  sections  of 
oxygen  and  fuel  gas  hoses  together  for 
the  purpose  of  convenience  in  such  a 
way  as  to  obscure  tears,  cuts,  abrasions 
and  other  such  physical  defects  that 


may  cause  the  hose  to  fail.  This  proposal 

is  a  restatement  of  paragraph 

S  1915.55(f)(2)  but  deletes  the  specific 

criteria  in  favor  of  performance 

language. 

In  paragraph  (d)(5),  OSHA  proposes 
to  require  that  all  hose  carrying  any  gas 
or  substances  that  may  ignite  be 
inspected  for  leaks  prior  to  the 
beginning  of  each  shift.  The  proposed 
language  is  a  restatement  of  paragraph 
§  1915.55(f)(3). 

In  paragraph  (d)(6),  OSHA  would 
propose  that  hose  that  has  been 
subjected  to  flashback,  or  that  shows 
evidence  of  severe  wear  or  damage,  not 
be  used  until  it  has  been  tested  without 
failure  to  twice  its  normal  operating 
pressure,  but  is  no  case  less  than  200  psi 
(1380  kPa).  The  proposed  language  is  a 
restatement  of  paragraph  S  1915.55(f)(4). 

In  paragraph  (d)(7),  OSHA  would 
propose  to  require  that  oil-free  air  or  oil- 
free  inert  gas  be  used  to  test  hose  and 
hose  connections.  This  is  a  partial 
restatement  of  paragraph 
§  1910.252(a)(5)(v)(e). 

In  paragraph  (d)(8).  OSHA  would 
require  that  hose  couplings  be  of  the 
type  that  cannot  be  unlocked  or 
disconnected  by  means  of  a  straight  pull 
without  rotary  motion.  This  is  a 
restatement  of  paragraph  S  1915.55(f)(5). 

In  paragraph  (d)(9).  OSHA  is 
proposing  to  require  that  containers 
used  for  stowage  of  gas  hose  be 
ventilated  to  prevent  the  buildup  of 
hazardous  concentrations  of  gas.  This  is 
a  restatement  of  paragraph 
§  1915.55(f)(6). 

Paragraph  (e) — Gauges  and  pressure 
reducing  regulators.  In  paragraph  (e)(1), 
OSHA  would  require  that  pressure 
reducing  regidators  be  marked  or 
labeled  for  use  with  specific  gases  or 
pressures  and  limit  their  use  to  those 
gases  and  pressures  for  which  they  are 
intended  and  identified.  This  is  a  new 
requirement  intended  to  prevent  the 
intermixing  of  gases  within  system 
components.  The  proposed  language  is 
taken  from  paragraph  10.7.2  of  ANSI 
Z49.1-1983. 

In  paragraph  (e)(2).  OSHA  is 
proposing  to  require  that  regulators  be 
drained  of  oxygen  before  they  are 
attached  to  a  cylinder  or  manifold,  or 
before  a  cylinder  is  opened.  This  would 
be  a  new  requirement  designed  to 
reduce  the  possibility  of  flammable  or 
explosive  vapor-air  mixtures  in 
regulators  that  could  ignite  and  injure 
employees.  The  language  has  been 
taken  from  paragraph  10.7.5  of  ANSI 
Z49.1-1983. 

In  paragraph  (e)(3),  OSHA  is 
proposing  to  require  that  gauges  used  for 
oxygen  service  be  marked  "USE  NO 


OIL."  Mixing  of  oil  with  oxygen  creates 
a  hazard  to  employees.  The  proposed 
language  is  a  restatement  of  paragraph 
§  1910.252(a)(5)(vi)(c). 

Paragraph  (f) — Cylinders.  In 
paragraph  (f)(1).  OSHA  would  prohibit 
filling  of  a  cylinder  by  anyone  except 
the  owner  of  a  cylinder  or  a  person 
authorized  by  the  owner  of  a  cylinder. 
This  is  a  restatement  of  §§  1915.55(c)f2) 
and  1910.252(a)(2)(v){b)(13). 

In  paragraph  (f)(2),  OSHA  would 
prohibit  anyone  other  than  the  gas 
supplier  from  mixing  gases  in  a  cylinder 
tranferring  gases  in  a  cylinder;  or 
transfilling  gases  from  one  cylinder  to 
another.  This  is  a  restatement  of 
§§1915.55(c1(2)and 
1910.252(a)(2)(v)(b)(13). 

In  paragraph  (f)(3),  OSHA  proposes  in 
paragraphs  (f)(3)  (i).  (ii),  and  (iii) 
requirements  for  the  marking  and 
identification  of  cylinders.  The  proposed 
language  is  a  restatement  of  paragraph 
§§  1915.55(c)(2)  and  1910.252(a)(2)(i)(b). 

In  paragraph  (f)(4),  OSHA  proposes 
that  compressed  gas  cylinders  be 
equipped  with  inlet  and  outlet 
connections  designed  for,  and 
compatible  with,  equipment  that  will  be 
attached  to  them.  This  is  a  restatement 
of  paragraph  §  1910.252(a)(2)(i)(c). 

In  paragraph  (f)(5).  OSHA  would 
require  that  cylinders  with  water  weight 
capacity  over  30  pounds  (13.6  kg),  either 
be  equipped  with  a  collar  or  recess  that 
protects  the  valve,  or  have  valve 
protection  caps  attached.  This  is  a 
restatement  of  §  1910.252{a)(2)(i)(l). 

In  paragraph  (f)(6).  OSHA  would 
require  that  cylinders  be  stored  where 
they  would  not  be  exposed  to  physical 
damage.  This  is  a  restatement  of 
§  1910.252(a)(2)(ii)(b). 

In  paragraph  (f)(7),  OSHA  would 
require  that  cylinders  be  stored  in 
assigned  spaces  where  they  will  not  be 
knocked  over  by  passing  employees  or 
falling  objects.  This  is  a  partial 
restatement  of  paragraph 
§  1910.252(a)(2)(ii)(b). 

In  paragraph  (f)(8),  OSHA  would 
propose  that  cylinders  be  secured  to 
prevent  their  falling.  Cylinders  could  be 
secured  in  place  with  metal  bands, 
chains,  or  wire.  This  is  a  combined 
rewrite  of  paragraph  9§  1915.55(a)(9]. 
1910.252(a){2)(ii)(b).  and  paragraph 
10.8.2.1  of  ANSI  Z49.1-1983. 

In  paragraph  (f)(9).  OSHA  would 
propose  that  cylinders  be  separated 
from  hazardous  materials,  from 
flammable  and  combustible  liquids  and 
from  easily  ignitable  materials  by  either 
at  least  20  feet  (6.1  m),  or  non- 
combustible  barriers  having  a  fire- 
resistance  rating  of  at  least  one-half 
hour.  This  provision  incorporates 
paragraph  §  1910.252(a)(2)(ii)(b). 


(a)(2)(iv)  (a)  and  (c).  and  paragraphs 
10.8.2.2  and  10.8.2.3  of  ANSI  Z49.1-1983. 

In  paragraph  (f)(10).  OSHA  proposes 
that  oxygen  cylinders  stored  in  outside 
acetylene  generator  houses  be  separated 
from  the  generator  or  carbide  storage 
rooms  by  a  non-combustible  gas-tight 
partition  having  a  fire  resistance  of  at 
least  one  hour.  Tiiis  is  a  restatement  of 
§  1910.252{a)(2J(iv)(b). 

In  paragraph  (f)(ll).  OSHA  would 
prohibit  oxygen  from  being  stored  inside 
acetylene  generator  rooms.  This  is  a 
new  requirement  based  upon  paragraph 
10.8.2.4  of  ANSI  Z49.1-1983.  It  is  also 
similar  to  language  in 
§  1910.252(a)(2){iv)(a). 

In  paragraph  (0(12).  OSHA  would 
require  that  lufci  and  oxygen  cylinders 
be  placed  valve  end  up.  This  is  a 
restatement  of  S  1910.252(a)(2)(iii)(b). 

In  paragraph  (f)(13).  OSHA  would 
prohibit  the  rough  handling  of  cylinders. 
This  is  a  restatement  of  paragraph 
8l910.252{a)(2)(v)(b)(ii). 

In  paragraph  (f)(14).  OSHA  would 
prohibit  plating  crow  bars  or  other 
levers  under  valves  or  valve  protection 
caps  to  pry  cylinders  loose  when  they 
are  frozen.  This  is  a  partial  restatement 
of  paragraph  §  1910.252(a)(2)(v)(b)(3). 

\i\  paragraph  (f)(15),  OSHA  would 
prohibit  tht  use  of  cylinders  as  rollers  or 
supports.  This  is  a  restatement  of 
paragraph  §  1910.252(a){2)(v)(b)(ll). 

In  paragraph  (f)(16).  OSHA  would 
prohibit  tampering  with  cyhnder  safety 
devices.  This  is  a  restatement  of 
paragraph  S  1910.252(al(2)(v)(c)(8j. 

In  paragraph  (f)(17).  OSHA  proposes 
to  require  that  cylinder  valves  be  closed 
before  cylinders  are  moved.  This  is  a 
combined  rewrite  of  paragraphs 
§§  1915.55(a)(8)  and 
1910.252(a)(2)(v)(b)(6). 

In  paragraph  (f)(18).  OSHA  is 
proposing  that  cylinders  capable  of 
having  valve  protection  caps  have  them 
in  place  and  hand-tightened  at  all  times 
unless  the  cylinder  is  in  use  or 
connected  for  use.  This  is  a  restatement 
of  paragraphs  §§  1915.55(a)(1)  and 
1910.252(a)(2)(v)(b)(l). 

In  paragraph  {f)(19).  OSHA  proposes 
to  prohibit  the  use  of  valve  protection 
caps  for  lifting  or  hoisting  cylinders. 
This  is  a  restatement  of  paragraphs 
§§  1915.55(a)(5)  and 
1910.252(a)(2)(v)(b)(3). 

In  paragraph  (f)(20),  OSHA  would 
require  the  use  of  suitable  platforms  or 
cradles  to  transport  cylinders  by  crane 
or  derrick.  It  would  prohibit  the  use  of 
slings  or  electromagnets  for  this 
purpose.  This  is  a  restatement  of 
SS  1915.55(a)(2)  and 
1910.252(a)(2)(v)(b)(l). 

In  paragraph  (f)(21),  OSHA  proposes 
to  require  that  cylinders  be  secured  in 


the  upright  position  when  they  are 
transported  by  motor  vehicle.  This  is  a 
restatement  of  paragraphs 
SS  1915.55(a)(4)  and 
1910.252(a)(2)(v)(b){4). 

In  paragraph  {f)(22),  OSHA  would 
require  that  cylinders  with  regulators 
attached  to  them  must  be  secured  in 
position  and  closed  prior  to  moving  the 
cylinder,  unless  the  cylinders  are 
secured  on  special  trucl'S.  This  is  a 
restatement  of  paragraphs 
§S  1915.55(a)(6)  and 
1910.252(a)(2)(v)(b)(4]. 

In  paragraph  (0(23).  OSHA  proposes 
to  prohibit  the  dispensing  of  compressed 
gas  from  cylinde.-s  without  the  use  of  a 
pressure  reducing  regulator,  unif  ss  the 
equipment  to  which  the  cylinder  is 
connected  is  designed  to  withstnnd  the 
full  cylinder  pressure.  This  is  a 
restatement  of  paragraph  §  1915.55(d)(3) 
and  is  similar  to 
9  1910.25?(a)(2)(v)(b)(16). 

In  parasiraph  (f)(24),  OSHA  would 
limit  the  use  of  acetylene  to  pressures  of 
15  psig  (103  kPa  gauge  pressure)  or  less 
than  30  psia  (206  kPa  absolute  pressure). 
This  is  a  new  requirement  and  uses  the 
language  of  paragraph  10.8.4.2  of  ANSI 
Z49.1-1983.  It  is  also  similar  to 
5l910.252(a)(6)(ii)(b). 

In  paragraph  (f)(25),  OSHA  proposes 
certain  requirements  for  cleaning  valve 
openings  prior  to  connecting  a  regulator 
to  a  cylinder  valve.  The  valve  ouUet 
must  be  wiped  clean  and  then  opened 
momentarily  and  closed  immediately. 
This  procedure  is  called  "cracking,"  and 
will  clear  the  valve  of  dust  and  dirt  that 
otherwise  might  have  entered  the 
regulator.  In  paragraph  (f)(26)  (i),  (ii), 
and  (iii),  OSHA  would  require  cracking 
of  a  valve,  and  would  contain  methods 
for  safe  ways  to  crack  a  valve.  The 
proposed  language  is  taken  from 
paragraph  S  1915.55(d)(1),  and  is  similar 
to  §  1910.252(a)(2)(v)(b)(16). 

In  paragraph  (f)(26).  OSHA  would 
require  a  new  procedure  to  be  followed 
when  a  regulator  is  attached  to  an 
oxygen  cylinder.  The  new  proposed 
procedure  would  assure  that  oxygen 
regulators  are  properly  adjusted  to 
prevent  accidental  rupture  or  ignition  of 
the  equipment  and  injury  to  employees. 
The  new  proposed  requirement  is  taken 
from  paragraph  10.8.4.4  of  ANSI  Z49.1- 
1963. 

In  paragraph  (f)(27),  OSHA  proposes 
to  prohibit  the  use  of  hammers  or 
wTenches  to  open  cyhnder  valves  fitted 
with  hand  wheels.  This  is  a  restatement 
of  paragraph  S  1910.252(a)(2)(v)(b)(12). 

In  paragraph  (f)(28),  OSHA  would 
require  that  keys,  handles,  or 
nonadjustable  WTenches  be  used  and 
kept  in  place  on  valve  stems  of  cylinders 
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not  having  fixed  hand  wheels.  This 
requiremenl  would  enable  employees  to 
turn  the  gas  off  quickly  in  case  of  an 
emergency.  This  is  a  combined 
restatement  of  paragraphs 
5  §  1915.55(d)(2)  and 
1910.252(a)(2)(v](b)(5). 

In  paragraph  (0129),  OSHA  proposes 
to  require  that  valves  on  high-pressure 
non-liquefied  gas  cylinders  be  kept  fully 
open  in  order  to  prevent  leakage  around 
the  valve  stem.  This  is  a  new 
requirement  and  is  based  upon  the 
language  in  paragraph  10.8.4.7  of  ANSI 
249.1-1983. 

In  paragraph  (fM30).  OSHA  would 
prohibit  the  opening  of  acetylene 
cylinder  valves  more  than  one  ar»d  one- 
half  turns,  and  would  recommend  no 
more  than  three-fourths  of  a  turn. 
Acetylene  cylinder  valves  shouM  not  be 
opened  to  the  extent  where  the  vaive 
could  not  be  closed  quickly  in  an 
emergency.  This  language  is  a 
restatement  of  paragraph 
S  1910.252(a)(2)(v)(c)(ll)  and  is  similar 
to  S  1915.55  (e)(3)  and  (d)(1)- 

In  paragraph  (f)(31).  OSHA  would 
prohibit  the  placing  of  anything  on  the 
top  of  a  cylinder  that  may  damage  the 
safety  device  or  interfere  with  the  quick 
closing  of  the  valve.  This  language  is  a 
restatement  of  S  1910.2S2(a)(2){v)(c)(5). 
In  paragraph  (f)(32],  OSHA  proposes 
to  require  that  cylinder  valves  be  closed 
when  work  is  finished.  This  is  a 
restatement  of  paragraphs 
5  §  1915.55(a)(8)  and 
1910.252(a)(2)(vMbK7). 

In  paragraph  (fRSS).  OSHA  proposes 
to  require  that  cylinder  valves  be  closed 
and  gas  released  from  regulators  before 
they  are  removed  from  a  cylinder.  This 
is  a  restatement  of  paragraphs 
551915.55(d)(4)  and  1910.252(c)(4). 

In  paragraph  (f)(34).  OSHA  wouM 
require  that  a  suitable  cybnder  tnidk, 
chain,  or  other  steadying  device  be  used 
to  keep  cylinders  from  being  knocked 
over.  This  is  a  restatement  of  paragraph 
5  1915.55{a}r7). 

In  paragraph  {fH35),  OSHA  would 
require  the  use  of  fire  resistant  shields 
to  protect  cylindere  from  exposure  to 
heat  sources  such  as  hot  slag,  sparks,  or 
flame,  when  the  cylinders  cannot  be 
moved  to  a  safe  position.  This  is  a 
restatement  of  paragraph 
5 1910.252{aK2)(v)(bK9). 

In  paragraph  (f)(36),  OSHA  would 
prohibit  certain  practices  that  may 
subject  a  cylinder  to  contact  witb 
electrical  carmt.  P«ni^«pht  (fK37)  (i^ 
(ii).  (iii),  and  (iv),  are  restatements  of 
Si  1910.252(a)(2Hv)(bXtO)  and 
1915,55(b}t2). 

In  paragraph  {I){97\,  OSHA  proposes 
to  prohibit  the  {^acement  of  cylinders  in 
a  location  where  they  would  be  subfect 


to  sources  of  artificial  heat.  This  is  a 
restatement  of  paragraph  1 1915.55{bl(3^ 

In  paragraph  (f)(38),  OSHA  would 
prohibit  cylinders  from  exceeding  130  T 
(54  °C\.  Higher  temperatures  pose  an 
explosion  hazard.  The  proposed 
language  has  been  taken  from  paragraph 
10.8.1.8  of  ANSI  Z49.1-1983. 

Paragraph  (g} — Cy Under  emergencies. 
In  paragraph  (g),  OSHA  would  propose 
to  require  the  removal  of  leaking 
cylinders  to  a  safe  location  outdoors, 
away  from  sources  of  ignition;  the 
tagging  of  the  cylinder  and  the 
notification  of  the  gas  suppliers.  The 
proposed  language  is  a  restatement  of 
paragraphs  5§  1915.55ld)  (5)  and  (6)  and 
1910.252(a)(2>(v)(c)  (6)  and  (7).  Vix 
proposal  explicitly  requires  compliance 
with  the  general  industry  tage  standard. 
29  CFR  1910.145(f).  to  signal  'TJANGER" 
and  to  warn  or  instruct  workers  of  the 
hazard  with  a  message  such  a*  "KEEP 
FLAME  AWAY." 

Paragraph  (h} — Fuel  gas  manifolds.  In 
paragraph  (b)(l)(i).  OSHA  would  limit 
the  number  of  fuel  gas  cylinders  that 
may  be  connected  to  fuel  gas  manifolds 
located  inside  buildings.  The  proposed 
language  is  a  restatement  in  part,  of 
5l910.252(aK3)(i)(b),  and  is  also  found  in 
paragraph  10.9.3.1  of  ANSI  Z49.1-1983. 

In  paragraph  (h)(l){ii).  OSHA 
proposes  to  require  a  minimum 
separation  distance  (at  least  50  feet  (15 
m))  or  a  noncombastible  barrier  rated  at 
least  one4ialf  hour  when  mow  than  one 
manifold  is  located  in  the  same  room. 
Again  the  proposed  language  is  derived 
from  paragraph  5l910.252{a)(3KiKb).  and 
is  also  found  in  paragraph  10.9.3.1  of 
ANSI  Z49.1-1983. 

In  paragraph  {h)(2).  OSHA  would 
require  that  fuel  gas  manifaidi 
exceeding  3,000  cubic  feet  be  located 
outside,  or  in  a  separate  building  or 
room  constructed  in  accordance  with 
ANSl/NFPA  51-1983.  Design  and 
InstaJlatian  of  Oxygen-Fuel  Gas 
Systems  for  Welding,  Cutting,  and 
Allied  Processes.  This  is  a  restatement 
of  paragraph  10.9.3.2  of  ANSI  Z49.1- 
1983,  and  is  similar  to 
5  1910.252(a){3Ki)(c). 

Paragraph  (i) — Oxygen  manifold 
capacity  and  locations.  In  paragraph 
(i)(l)  (i)  and  (ii).  OSHA  would  require 
certain  criteria  for  the  location  of 
oxygen  manifolds  in  relation  to  fuel  gas 
cylinders  and  other  oombustible 
materi^a.  This  is  a  restatement  of 
paragraph  i  1910.2S2(a)(3)rriKb). 

fai  paragraph  fiX^  (i}  and  m  OSHA 
proposes  to  Kmit  the  number  and 
location  of  high  pressure  oxygen 
cylinders.  This  is  a  restatement  of 
paragraph  5l910.252(a)p)tfiKcJ.  with  the 
exception  of  a  change  to  the  separation 
distance.  The  existing  OSHA  standard 


requires  a  SO-foot  separation  distance. 
OSHA  believes  that  a  20-foot  separation 
distance  would  be  suffidenl  to  ensure 
safety.  Paragraph  10S.4i.l  of  ANSI 
Z49.1-1983  also  recommends  a  30-foot 
distance. 

In  paragraph  (i)(3V  OSHA  proposes 
certain  limitations  on  the  location  of 
high  pressure  oxygen  manifolds 
connected  to  cylinden  with  an 
aggregage  capacity  of  more  than  6.000 
cubic  feet  (168  cubic  meters)  of  oxj-gen. 
The  proposed  language  is  a  restatenicnt 
of  paragraph  10i>.4JJ.2  of  ANSI  Z49.1- 
1983,  and  is  similar  to 
5l910.252(a)(3KiiMd). 

Paragraph  (J} — Low  pressure  oxygen 
manifolds.  In  paragraph  \j^^}  OSHA 
proposes  a  new  reqnireaaent  limiting  the 
total  capacity  of  low-pressure  oxygen 
manifolds  to  IZOOO  cubic  feet  (336  cubic 
meters).  The  new  reqiuresient  is 
proposed  to  provide  protectiaa  where  a 
gap  exists  in  the  present  standards.  The 
new  language  is  taken  from  paragrajjh 
10.9.4.3.1  of  ANSIZ«.1-1983. 

In  paragraph  (j)(2)  fi)  and  (ii)  OSHA 
would  address  the  capacities  and 
locations  of  low  pressure  oxygen 
manifolds.  The  new  proposed  language 
is  a  restatement  of  paragraph  10^.4.3.^ 
of  ANSI  Z49.1-1983.  The  new  langaagc 
is  proposed  to  provide  the  same 
coverage  for  low-pressure  manifolds 
that  is  provided  for  high-pressure 
manifolds. 

Paragraph  (k)— Manifold 
requirements,  in  paragraph  (k)(l),  OSHA 
would  require  pressure  regulators  on 
high  pressure  manifolds.  "Hie  proposed 
language  is  a  restatement  of 
requirements  in  5  1910.2S2laX3){ii){f)- 
The  proposed  language  has  been  taken 
from  paragraph  9^.1.1  of  ANSI  Z49.1- 
1983. 

In  paragraph  {V){2\.  OSHA  would 
require  that  low  pressure  BMnifolds  be 
constructed  for  use  at  a  pressure  of  250 
psig  (1700  kPa  gagefc  that  they  have  a 
minimum  bursting  pressure  of  1000  pbig 
(6.9  MPa  gage);  and  that  they  be 
protected  by  a  safety  n&el  device  that 
will  relieve  at  a  maxinuai  pressure  of 
500  psig  (3440  kPa  gage).  The  proposed 
language  is  a  restateaaent  of 
5  19ia25a(a)(3XiiiM«)- 

In  paragraph  Ol]P\.  OSHA  proposes  to 
require  (hat  manifold  hose  have  a 
minimum  bursting  pressure  of  1000  psig 
(6.9  MPa  gauge).  This  is  a  restatement  of 
parap-aph  5  t9Ht2S2(aK3XiiiXb). 

hi  paragraph  (kX4),  OSHA  woaW 
require  that  asseraUed  low  pressure 
maniftrfds,  including  leads,  be  tested 
and  proven  gas  ti^  at  a  pressure  of  300 
psig  (2.07  MPa  gauge).  The  use  of  (lames 
for  testing  woaW  be  prohibited.  This  is  a 
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restatement  of  paragraph 
{  1910.252(a)(3)(iii)(c). 

In  paragraph  (k)(5),  OSHA  would 
require  a  caution  sign  identifying  low 
pressure  manifolds  and  prohibiting  the 
connection  of  cylinders  with  a  pressure 
above  250  psig  (1700  kPa).  This  is  a 
restatement  of  paragraph 
5  1910.252(a)(3)(iii)(e). 

In  paragraph  (k)(8).  OSHA  would 
require  that  each  fuel  gas  cylinder  lead 
be  provided  with  a  back-flow  check 
valve.  This  proposed  language  has  been 
taken  from  paragraph  10.9.5.3  of  ANSI 
Z49.1-1983,  and  is  similar  to 
5  1910.252(a)(3)(iv)(e). 

In  paragraph  (k)(7).  OSHA  would 
require  acceptable  flash  arresters  to  be 
installed  between  each  cylinder  and  the 
coupler  block.  The  proposed  language 
would  also  permit  the  use  of  one  flash 
arrester  where  there  are  not  more  than 
three  cylinders,  and  the  cylinders  are 
installed  outdoors.  This  provision  is  a 
restatement  of  5  1910.252(a)(3)(v)(d). 

In  paragraph  (k)(8).  OSHA  proposes 
certain  criteria  for  portable  outlet 
headers,  which  are  often  used  on 
shipyard  piers  and  drydocks  where  the 
service  piping  cannot  be  located  close 
enough  to  the  work  to  provide  a  direct 
supply.  In  paragraph  (k)(8)(i).  OSHA 
proposes  to  prohibit  the  use  of  portable 
outlet  headers  indoors  or  onboard 
vessels  except  where  they  are 
necessitated  by  condition  precluding  the 
direct  supply  of  gases  from  outlets  on  a 
service  piping  system.  This  is  a 
restatement  of  paragraph 
5  1910.252(a)(3)(iv)(a). 

In  paragraph  (k)(8)(ii),  OSHA 
proposes  to  require  a  shut-off  valve  on 
each  outlet  on  the  service  piping  that 
supplies  oxygen  of  fuel-gas  to  a  portable 
outlet  header.  This  is  a  restatement  of 
paragraph  5  1910.252(a)(3)(iv)(b). 

In  paragraph  (k)(8)(iii),  OSHA  would 
require  detachable  caps  on  service 
outlets  of  portable  outlet  headers.  This 
is  a  restatement  of  paragraph 
5  1910.252(a)(3)(iv)(r). 

In  paragraph  (k)(8)(iv).  OSHA 
proposes  to  require  master  shut-off 
valves  on  both  oxygen  and  fuel  gas  lines 
at  the  entry  end  of  the  portable  outlet 
header.  This  is  a  restatement  of 
5  1910.252(a)(2)(iv)(d). 

In  paragraph  (k)(8)(v),  OSHA  would 
require  that  back  pressure  prevention 
devices  be  installed  on  portable  outlet 
headers  for  fuel  gas  service.  This  is  a 
restatement  of  paragraph 
5  1910.252(a)(3](iv)(e). 

In  paragraph  (k)(8)(vi),  OSHA  would 
require  that  portable  outlet  headers  be 
supported  securely  by  frames.  A  frame 
must  keep  the  portable  outlet  header  in 
the  correct  operating  position  and 
protect  it  from  damage  during  handling 


and  operation.  This  is  a  restatement  of 
paragraph  i  1910.252(a)(3)(iv)(h). 

In  paragraph  (k)(9),  OSHA  would 
require  that  manifolds  be  installed 
under  the  supervision  of  someone 
familiar  with  proper  manifold  set-up  and 
operation  procedures.  This  is  a 
restatement  of  paragraph 
5  1910.252(a)(3](v)(a). 

Section  1915.54    Arc  welding,  cutting 
and  heating. 

According  to  the  National  Fire 
Protection  Association's  (NFPA)  Fire 
Protection  Handbook  (Ref.  3),  the  term 
arc  welding, 

*  *  *  applies  to  a  numt>er  of  processes  that 
use  an  electric  arc  as  the  heat  source  for 
melting  and  joining  metals.  The  arc  is  a  useful 
tool  because  its  heat  can  be  concentrated  and 
controlled  quite  effectively.  Frequently,  but 
not  always,  a  filler  metal  must  bie  used  to 
obtain  a  good  joint  The  arc  is  struck  between 
the  metals  to  l>e  welded  and  an  electrode, 
which  is  maneuvered  along  the  joint  or  which 
may  remain  stationary  while  the  work  is 
moved  beneath  it.  The  electrode  may  be 
consumable  or  nonconsumable.  If  the  latter,  a 
separate  rod  or  wire  may  be  used  as  the  filler 
metal.  Consumable  electrodes  supply  their 
own  filler  metal  by  melting  and,  by 
decomposition  of  either  a  coveriny  or  a  core, 
may  shield  the  weld  zone  from  unwanted 
atmospheric  effects.  (Section  9/Chapter  11, 
Fire  Protection  Handbook,  15th  Edition] 

Arc  welding  processes  include 
shielded  metal  arc  welding,  gas  metal 
arc  welding,  gas  tungsten  arc  welding, 
plasma  arc  welding,  and  submerged  arc 
welding. 

Paragraph  (a} — Electrical  shock 
hazards.  In  paragraph  (a)(1).  OSHA 
proposes  to  protect  employees  from 
possible  contact  with  electrical  current 
from  alternating  current  (a.c.)  or  single- 
phase  transformer-rectifier  arc  welding 
machines  while  working  under  wet 
conditions,  or  warm  surroundings  where 
perspiration  is  a  factor,  or  while 
working  in  locations  where  there  is  a 
high  risk  of  accidental  contact  with  live 
electrical  parts.  Under  such  working 
conditions,  employees  are  required  to 
wear  dry  personal  protective  clothing. 
Wet  or  damp  clothing  may  reduce 
contact  resistance  and  increase  current 
to  a  value  high  enough  to  cause  such 
violent  muscular  contraction  that  the 
welder  cannot  release  contact  with  the 
live  part  This  is  a  new  standard  and  the 
proposed  language  is  taken  from 
paragraph  11.2.2  of  ANSI  Z49.1-1983. 

In  paragraph  (a)(2],  OSHA  proposes  to 
require  that  employee  contact  with  live 
electrical  parts  of  arc  welding 
equipment  be  prevented  by  insulating 
conductive  parts  near  the  employee. 
This  is  a  restatement  of 
5  1910.252(b)(2)(iv)(d)  using 
performance-oriented  language. 


In  paragraph  (a)(3),  OSHA  would  limit 
the  voltage  output  of  welding  machines. 
The  limits  are  a  restatement  of 
S  1910.252(b)(2)(iii). 

In  paragraph  (a)(4).  OSHA  proposes  to 
require  the  enclosure  of  all  control 
apparatus  except  operating  wheels, 
levers,  and  handles.This  is  a 
restatement  of  5  1910.252(b)(2)(iv)(b). 

In  paragraph  (a)(5),  OSHA  proposes  to 
require  that  input  power  terminals,  tap 
change  devices,  and  live  metal  parts 
connected  to  input  circuits  be 
completely  enclosed  and  accessible  only 
by  means  of  tools.  This  is  a  restatement 
of  5  1910.252(b)(2)(iv)(c). 

In  paragraph  (a)(6),  OSHA  would  limit 
the  size  of  welding  leads  connected  to  a 
power  source,  based  upon  the  size  of  the 
grounding  connector.  OSHA  would  also 
require  that  terminals  be  marked  to 
indicate  when  they  were  grounded.  This 
is  a  restatement  of 
5  1910.252(b)(2)(iv)(d). 

In  paragraph  (a)(7),  OSHA  would 
require  welding  lead  terminals  be 
protected  from  accidental  electrical 
contact  by  employees,  or  from  metal 
objects  that  may  transfer  the  current  to 
employees.  The  language  is  a 
restatement  of  paragraph  (b)(2)(iv)(d). 
Several  methods  of  achieving  protection 
are  listed  in  the  proposal  (i.e.,  dead-front 
receptacles,  recessed  openings,  hinged 
covers,  heavy  insulating  sleeves), 
however,  alternative  means  may  be 
instituted  if  they  are  equivalent 

In  paragraph  (a)(8).  OSHA  would 
place  limits  on  the  voltage  of  portable 
control  equipment  used  by  employees. 
In  paragraph  (a)(8)(i),  OSHA  proposes  to 
limit  voltage  to  portable  control  devices 
carried  by  employees  to  120  volts. 

In  paragraph  (a)(8](ii),  OSHA 
proposes  to  require  the  grounding  of 
exposed  metal  parts  of  portable  control 
devices  operating  above  50  volts  through 
a  grounding  conductor  in  the  control 
cable.  The  proposed  language  in 
paragraphs  (a)(8)  (i)  and  (ii)  is  a 
restatement  of  5  1910.252(b)(2)(iv)(e). 

In  paragraph  (a)(9),  OSHA  would 
prohibit  the  use  of  autotransformers  or 
a.c.  reactors  to  draw  welding  current 
directly  from  any  primary  a.c.  power 
source  having  a  voltage  exceeding  80 
volts.  This  is  a  restatement  of  paragraph 
5  1910.252(b)(2)(iv)(f). 

Paragraph  (b) — Equipment  In 
paragraph  (b)(l)(i].  OSHA  would 
propose  to  limit  the  types  of  electrode 
holding  devices  used  on  arc  welding 
equipment.  This  is  a  restatement  of 
5  1915.56(a)(1). 

In  paragraph  (b)(l)(ii).  OSHA 
proposes  to  require  that  current  carrying 
parts  of  electrode  holders  be  insulated 
against  the  maximum  voltage 
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encountered  to  ground.  This  is  a 
restatement  of  §  1915.56(a)(2). 

In  paragraph  (b)(l)(iii).  OSHA  would 
require  the  removal  from  service  of 
defective  electrode  holders.  This  is 
similar  to  §  1915.56(d)(4)  and 
1910.252(b)(4)(ii)(a).  which  require  all 
defective  arc  welding  equipment  to  be 
removed  from  service. 

In  paragraph  (b)(2)(i),  OSHA  would 
require  that  all  welding  cable  be 
insulated,  flexible,  and  capable  of 
handling  the  maximum  current 
requirements  of  work  in  progress.  This  is 
a  restatement  of  paragraph 
§  1915.56(b)(1). 

In  paragraph  (b)(2)(ii),  OSHA 
proposes  to  limit  the  type  of  cable  used 
for  arc  welding  to  be  either  free  of  repair 
or  splices  for  a  minimum  ten  feet  (3  m) 
from  the  end  of  the  cable  to  which  the 
electrode  holder  is  cormected,  or  the 
splice  connector  must  have  an  insulating 
quality  equal  to  or  greater  than  the 
original  cable.  This  is  a  restatement  of 
paragraph  §  1915.56(b)(2). 

In  paragraph  (b)(2)(iii).  OSHA 
proposes  to  require  that  connections  or 
splices  between  two  or  more  cables  be 
insulated  to  a  capacity  at  least  equal  to 
that  of  the  cable  being  used.  This  is  a 
restatement  of  paragraph  S  1915.56(b)(3). 

In  paragraph  (b)(2)(iv),  OSHA  would 
require  the  proper  connection  and 
insulation  of  cable  lugs  when  they  are 
used  to  fasten  cable  together.  This  is  a 
restatement  of  paragraph  9  1915.56(b)(3). 

In  paragraph  (b)(3)(i),  OSHA  would 
require  that  the  workpiece  or  the  metal 
upon  which  a  welder  works  be 
grounded.  This  is  a  new  requirement  to 
assure  that  employees  are  protected 
from  electrical  shock,  and  is  based  upon 
the  language  in  paragraph  11.3.2  of  ANSI 
Z49.1-1983. 

In  paragraph  (b)(3)(ii).  OSHA  would 
require  that  ground  return  cables  be 
capable  of  carrying  a  current  capacity 
equal  to  or  exceeding  the  maximum 
output  capacity  of  all  of  the  arc  welding 
or  cutting  units  it  serves.  This  is  a 
restatement  of  paragraph  §  1915.56(c)(1). 

In  paragraph  (b)(3)(iii).  OSHA 
proposes  to  permit  building  frames, 
conduits,  pipe  lines,  or  other  metal 
structures  to  be  used  as  part  of  a  ground 
return  circuit.  To  be  used  as  such,  these 
structures  must  (1)  ensure  continuity  to 
ground;  (2)  be  capable  of  carrying 
current  at  least  equal  to  the  maximum 
output  of  all  the  arc  welding  units  they 
serve;  and  (3)  be  free  of  gases, 
flammable  liquids,  or  other  electrical 
circuits.  This  is  a  restatement  of 
paragraph  §  1915.56(c)(2). 

In  paragraph  (b)(3)(iv),  OSHA  would 
require  that  when  a  pipeline  or  other 
metal  structure  is  used  as  part  of  a 
ground  return  circuit,  electrical  contact 


exists  in  all  joints  of  the  structure  or 
pipeline.  OSHA  would  require  rejection 
of  a  pipeline  or  other  structure  as  part  of 
the  ground  return  circuit  if  an  arc. 
sparks  or  heat  are  generated  at  any 
point  along  the  circuit  line.  This  is  a 
restatement  of  paragraph  §  1915.56(c)(3). 

In  paragraph  (b)(3)(v).  OSHA 
proposes  to  require  that  all  joints  on 
pipelines  or  other  metal  structures 
continuously  used  as  a  ground  return 
circuit  be  bonded.  Periodic  inspections 
of  the  structure's  joints  must  be 
conducted  to  ensure  that  electrolysis 
has  not  occurred  or  fire  hazards  exist 
because  of  such  continuous  use.  This  is 
a  restatement  of  paragraph 
§  1915.56(c)(4). 

In  paragraph  (b)(3)(vi).  OSHA  would 
require  that  the  frames  on  all  arc 
welding  and  cutting  machines  be 
grounded.  This  must  be  done  either 
through  a  third  wire  in  the  cable 
containing  the  circuit  conductor,  or 
through  a  separate  wire  which  is 
grounded  at  the  source  of  the  current. 
This  is  a  restatement,  in  part,  of 
paragraph  §1915.56(c)(5). 

In  paragraph  (b)(3)(vii).  OSHA  would 
require  that  grounding  circuits,  other 
than  those  employing  a  vessel's  metal 
structure,  be  checked  to  ensure  that  the 
circuit  between  the  ground  and  the 
grounded  conductor  has  resistance  lew 
enough  to  permit  sufficient  current  to 
flow  that  would  cause  the  fuse  or  circuit 
breaker  to  interrupt  the  current.  This  is  a 
restatement,  in  part,  of  paragraph 
§1915.56(c)(5). 

In  paragraph  (b)(3)(viii).  OSHA 
proposes  to  require  that  ground 
connections  are  inspected  to  ensure  that 
they  are  mechanically  strong  and 
capable  of  safely  carrying  current  equal 
to  or  exceeding  the  total  maximum 
output  capacity  of  all  the  arc  welding 
units  it  services.  This  is  a  restatement  of 
paragraph  §  1915.56(c)(6). 

Paragraph  (c) — Operating 
instructions.  In  paragraph  (c)(1).  OSHA 
proposes  to  prohibit  the  use  of  welding 
machines  that  leak  cooling  water, 
shielding  gases,  or  engine  fuel.  Such 
leaks  could  expose  employees  to 
possible  fire  and  explosion  hazards. 
This  is  a  restatement  of  paragraph 
§1910.252(b)(4)(iv). 

In  paragraph  (c)(2),  OSHA  would 
require  that  electrode  holders  be  either 
de-energized  by  turning  the  welding 
machine  off.  or  disconnected  from  the 
welding  lead,  whenever  an  employee 
must  leave  a  work  area  or  stop  for  an 
appreciable  amount  of  time,  such  as  to 
eat  lunch.  This  is  a  restatement  of 
paragraph  §1915.56(c)(3). 

In  paragraph  (c)(3),  OSHA  proposes  to 
require  welding  machines  to  be 
unplugged  prior  to  their  being  moved. 


This  is  a  new  requirement  from 
paragraph  11.4.7  of  ANSI  Z49.1-1983, 
and  is  intended  to  prevent  electrical 
shock  during  moving  because  the 
machine  is  live.  The  proposed  language 
is  similar  to  paragraph  §  1915.56(a)(3). 
which  requires  that  the  equipment  be 
"turned  off  rather  than  unplugged. 
In  paragraph  (c)(4).  OSHA  would 
require  that  electrodes  be  removed  from 
holders  when  they  are  not  in  use  to 
eliminate  the  danger  of  accidental 
electrical  shock.  This  is  a  restatement  of 
paragraph  §1915.56(d)(l). 

In  paragraph  (c)(5),  OSHA  proposes  to 
require  that  when  electrode  holders  are 
not  being  used  they  must  be  placed  in  a 
location  where  they  can  not  make 
electrical  contact  with  employees, 
conducting  objects,  flammable  or 
combustible  liquid  containers,  or 
compressed  gas  cyhnders.  This  is  a 
restatement  of  paragraph  51915.56(d)(1). 

In  paragraph  (c)(6).  OSHA  proposes 
that  when  guns  of  semi-automatic 
welding  machines  are  not  being  used 
they  must  be  placed -so  that  the  gun 
switch  cannot  be  operated  accidentally. 
This  is  a  restatement  of  paragraph 
§  1915.56(d)(1). 

In  paragraph  (c)(7).  OSHA  would 
require  that  employees  be  instructed  on 
how  to  avoid  electrical  shock  when 
operating  welding  equipment.  Voltages 
used  with  arc  welding  equipment  can 
cause  severe  injuries  or  even  death. 
Even  mild  shocks  could  cause 
involujitary  muscle  spasms  which  can 
lead  to  injurious  falls  and  other 
accidents.  This  is  a  restatement  of 
paragraph  §1910.252(b)(4)(i). 

In  paragraph  (c)(8).  OSHA  would 
prohibit  the  cooling  of  electrode  holders 
by  immersion  in  water.  Such  action 
might  subject  the  welder  or  cutter  to 
electric  shock.  This  requirement  already 
exists  in  S  1915.56(d)(2).  but  the 
proposed  language  has  been  taken  from 
11.4.9.5  of  ANSI  Z49.1-1983. 

In  paragraph  (c)(9),  OSHA  would 
require  that  water-cooled  holders  or 
guns  not  be  used  if  any  water  leak  or 
condensation  exists.  Again,  the 
existence  of  water  can  subject 
employees  to  a  greater  danger  of 
electrical  shock.  This  is  a  new 
requirement  and  it  has  been  taken  from 
paragrpah  11.4.9.6  of  ANSI  Z49.1-1983. 

In  paragraph  (c)(10).  OSHA  would 
require  that  arc  welding  machines  shall 
always  have  their  output  electrically  de- 
energized  when  tungsten  electrodes  are 
changed  in  gas  tungsten  arc  electrode 
holders.  This  is  a  new  requirement 
intended  to  prevent  employee  shock  and 
has  been  taken  from  paragraph  11.4.9.7 
of  ANSIZ49.1-1983. 


In  paragraph  (c)(ll).  OSHA  proposes 
to  require  protection  from  exposure  to 
direct  rays  of  welding  arcs  for 
employees  who  may  pass  through  the 
vicinity  of  arc  welding  operations. 
Various  methods  can  be  used  to  comply, 
including  enclosing  the  welding  in  a 
booth  painted  with  a  finish  with  low 
reflectivity;  using  non-combustible 
screens  or  shields  similarly  painted;  or 
by  requiring  appropriately  tinted 
goggles.  Any  effective  means  may  be 
used  to  comply.  This  is  a  restatement  of 
paragraph  §  §  1915.56(e)  and 
1910.252(e)(2)(iii). 

Paragraph  (d}— Maintenance.  In 
paragraph  (d)(1),  OSHA  proposes  that 
commutators  in  welding  machines  be 
kept  clean  to  prevent  excessive  flashing. 
This  is  a  new  provision  intended  to 
reduce  possible  flammable  vapor 
ignition  sources.  The  proposed  language 
has  been  taken  from  paragraph  11.5.2  of 
ANSI  Z49.1-1983. 

In  paragraph  (d)(2).  OSHA  would 
require  that  arc  welding  machines  used 
outdoors  be  protected  from  rain  and 
other  inclement  weather.  Water,  of 
course,  could  present  electrical  shock 
hazards.  This  provision  is  taken  from 
paragraph  11.5.2.2  of  ANSI  Z49.1-1983, 
but  also  reflects  the  intent  behind 
§  1910.262(b)(4)(ix)(b). 

In  paragraph  (d)(3).  OSHA  would 
require  that  any  arc  welding  machine 
that  has  become  wet  must  be  dried  and 
properly  tested  for  safe  operation  prior 
to  being  placed  into  service.  This  is  a 
restatement  of  S  1910.252(b)(4)(ix)(b). 

Section  1915.55    Resistance  welding. 

The  Fire  Protection  Handbook.  15th 
Edition  (Ref.  3)  describes  resistance 
welding  as  follows: 

Welding  heat  for  this  process  is  created  by 
resistance  to  flow  of  current  through  the  parts 
being  joined.  Resistance  welding  is  generally 
used  to  join  two  overlapping  metal  sheets 
that  may  have  different  thicknesses. 
Electrodes  conduct  current  through  the 
sheets,  which  are  clamped  or  rigidly  held  to 
provide  good  contact  and  pressure  for 
holding  molten  metal  at  the  joint.  (Section  9/ 
Chapter  11.  Fire  Protect/on  Handbook.  15th 
Edition) 

Paragraph  (a} — Guarding.  In 
paragraph  (a)(1),  OSHA  proposes  that 
all  control  initiating  devices  on 
resistance  welding  equipment  be 
arranged  or  guarded  to  prevent 
accidental  activation.  Although  the 
proposed  language  is  taken  from 
paragraph  12.3.1  of  ANSI  Z49.1-1983,  it 
reflects  OSHA's  intent  expressed  by 
§  1910.252  (c)(l)(iv),  (c)(2)(iv)  and 
(c)(3){iv). 

In  paragraph  (a)(2).  OSHA  would 
require  that  all  chains,  gears,  operating 
linkages,  and  belts  associated  with 


resistance  welding  equipment  be 
arranged  or  guarded  to  prevent 
employee  contract.  This  is  a  restatement 
of  paragraph  S  1910.252(c)(2)(iv). 

In  paragraph  (a)(3),  OSHA  proposes 
that  point-of-operation  guards  be 
provided  and  used  where  employee's 
hands  or  fmgers  may  become  caught  in 
the  machinery.  This  is  a  restatement  of 
paragraph  §  1910.252(c)(2)(iv). 

In  paragraph  (a)(4).  OSHA  would 
require  that  all  suspended  portable 
welding  gun  equipment,  with  the 
exception  of  the  gun  assembly,  be 
equipped  with  a  support  system  capable 
of  supporting  the  total  impact  load  in  the 
event  of  failure  of  any  component  of  the 
supporting  system.  The  provision  is 
performance-oriented;  any  combination 
of  chains,  cables,  clamps  or  other 
devices  may  be  used.  'This  is  a 
restatement  of  paragraph 
S  1910.252(c)(3)(ii). 

In  paragraph  (a)(5).  OSHA  would 
require  that  moving  holder  mechanisms 
entering  a  gun  frame  be  designed  to 
prevent  the  shearing  of  fingers  placed  on 
the  operating  movable  holder.  U  the 
holder  mechanism  cannot  be  designed 
to  prevent  shearing,  guards  shall  be 
used  to  eliminate  such  possibility.  This 
is  a  restatement  of  paragraph 
§  1910.252(c)(3)(v). 

Paragraph  (b)— Electrical.  In 
paragraph  (b)(1).  OSHA  proposes  to 
require  that  all  external  weld-initiating 
control  circuits  operate  at  120  volts  root 
mean  square  (rms)  or  less  for  stationary 
equipment,  and  36  volts  or  less  for 
portable  equipment.  The  stationary 
equipment  voltage  limit  is  a  restatement 
of  §  1910.252(c)(2)(i).  The  portable 
equipment  voltage  limit  is  similar  to 
S  igi0.252(c)(3)(iv),  except  that  36  volts 
or  less  is  allowed  by  the  proposal 
instead  of  the  24  volt  limit  expressed  in 
the  current  standard.  OSHA  believes  the 
36  volts  limit  is  sufficiently  protective  of 
workers  using  portable  equipment.  ANSI 
Z49.1-1983,  paragraph  12.4.1,  also  used 
the  36  volt  limit. 

In  paragraph  (b)(2)(i).  OSHA  would 
require  that  resistance  wolding 
equipment  and  control  p.inets  contdining 
capacitors  used  for  stored  oaergy 
resistance  welding  involving  voltages 
over  550  volts  rms  be  insulated  and 
protected  by  complete  enclosure.  This  is 
a  restatement  of  paragraph 
§  1910.252(c)(2)(ii). 

In  paragraph  (b)(2)(ii),  OSHA 
proposes  to  require  that  all  doors  of  the 
enclosures  proposed  in  paragraph 
(b)(2)(i)  above  be  provided  with 
interlocks  or  contacts  wired  into  the 
control  circuits  that  are  designed  to 
interrupt  power  and  short  circuit  all 
capacitors  when  the  door  panel  is 
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opened.  This  is  a  restatement  of 
paragraph  S  1910.252(c)(2)(ii]. 

In  paragraph  (b)(2)(iii).  OSHA  would 
require  that  a  manually  operated  switch 
or  other  suitable  positive  device  be 
installed  on  equipment  containing 
capacitors  described  above  to  assure 
that  those  capacitors  are  completely 
discharged.  This  is  a  restatement  of 
paragraph  S  1910.252(c)(2)(ii). 

Paragraph  (c) — Locks  and  interlocks. 
In  paragraph  (c)(1),  OSHA  would 
require  that  all  doors  and  access  panels 
to  resistance  welding  machines  and 
control  panels  accessible  at  the 
production  floor  be  kept  locked  and 
interlocked  to  prevent  access  by 
unauthorized  employees.  A  door  or 
panel  will  be  considered  locked  if  a  key. 
wrench  or  other  instrument  is  required 
to  open  it.  This  is  a  restatement  of 
paragraph  S  1910.252(c)(2)(iii). 

In  paragraph  (c)(2),  OSHA  proposes 
that  control  panels  remotely  located  on 
overhead  platforms  or  in  separate  rooms 
shall  be  locked,  interlocked  or  guarded 
by  a  physical  barrier  and  warning  signs, 
and  that  the  control  panels  be  kept 
closed  when  the  equipment  is  not  being 
serviced.  This  is  a  new  paragraph.  The 
present  standard  at  §  1910.252(c](2](iii) 
makes  no  exception  from  the  locking 
and  interlocking  requirements  for 
control  panels  located  away  from  the 
production  floor.  The  new  provision  is 
intended  to  allow  other  methods  of 
isolating  control  panels  from  workers 
when  the  panels  are  already  remote 
from  the  production  floor  or  difficult  to 
reach.  The  proposed  language  is  taken 
from  paragraph  12.4.3.2  of  ANSI  Z49.1- 
1983. 

Paragraph  (df — Spark  shields.  In 
paragraph  (d),  OSHA  would  require  the 
installation  of  fire-resistant  spark 
shields  or  guards,  or  the  use  of  personal 
protective  equipment  to  prevent  injury 
to  employees  in,  or  passing  through,  the 
work  area  due  to  flying  sparks  or  molten 
metal.  The  proposed  language  is  a 
restatement  of  paragraph 
§  1910.252(c)(2)(v). 

Paragraph  (e}—Stop  buttons.  In 
paragraph  (c),  OSHA  would  propose  to 
require  one  or  more  safety  emergency 
stop  buttons  on  all  welding  machines 
that:  (1)  Require  three  seconds  or  more 
to  complete  a  sequence;  (2)  have 
mechanical  movements  that  can  be 
hazardous  to  employees  if  guards  are 
removed;  and  (3)  have  no  buttons  that 
would  not  themselves  create  a  hazard  to 
employees.  This  is  a  restatement  of 
paragraph  §  1910.252(c)(2)(vii).  with  the 
exception  that  the  existing  standard 
requires  two  or  more  emergency 
buttons.  OSHA  is  reducing  the  niimbnr 
of  buttons  required  because  it  is 
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believed  that  one  button  is  often 
sufflcient  to  activate  emergency  stops 
by  the  miachine  operator.  Further,  if  two 
or  more  buttons  are  necessary,  they  can 
be  installed  without  violating  the 
standard.  This  proposed  provision  is  in 
accord  with  paragraph  12.4.5  of  ANSI 
Z49.1-1983. 

Paragraph  (f) — Grounding.  In 
paragraph  (f),  OSHA  proposes  three 
methods  by  which  welding  transformer 
secondaries  must  be  grounded.  The 
proposed  language  in  paragraphs  (f)  (1). 
(2),  and  (3)  has  been  taken  from 
paragraph  12.4.6  of  ANSI  Z49.1-1983. 
and  is  similar  to  §  1910.252(c)(2)(ix). 

Paragraph  (g) — Static  safety  devices. 
In  paragraph  (g),  OSHA  proposes  that 
static  safety  devices,  such  as  pins, 
blocks  and  latches,  be  used  with  large 
resistance  welding  machines.  The 
proposed  language  has  been  adopted 
from  paragraph  12.5  of  ANSI  Z49.1-1983. 
OSHA  believes  the  ANSI  standard 
addresses  and  describes  the 
requirement  more  fully  than  the  current 
standard  at  S  1910.252(c)(2)(viii), 
although  the  current  standard  does 
reflect  the  same  intent. 

In  paragraph  (g)(1).  OSHA  would 
require  that  electrically  interlocked 
safety  devices  be  provided  on  large 
welding  machines  incorporating  a 
movable  platen  or  welding  head. 

In  paragraph  (g)(2),  OSHA  proposes  to 
require  that  the  safety  devices  required 
in  proposed  paragraph  (g)(l}  must 
prevent  the  movement  of  the  platen  or 
welding  head  under  static  load. 

In  paragraph  (g)(3).  OSHA  proposes  to 
require  that  even  though  more  than  one 
safety  device  may  be  required,  each 
device  alone  shall  be  capable  of 
sustaining  the  full  static  load  that  the 
platen  or  welding  head  may  impose  on 
the  devices. 
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IV.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193,  February  17, 
1981),  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291. 
OSHA  has  determined  that  the 
promulgation  of  this  proposed  revision 
would  not  be  a  "major"  action. 

Data  Sources 

The  primary  source  for  this  section  is 
the  November  1985  Draft  Final  Report 
by  CONSAD  Research  Corporation 
entitled.  "Data  to  Support  a  Regulatory 
Analysis  of  the  Proposed  Standard  for 
Shipbuilding  and  Repairing."  In 
addition,  OSHA  also  used  an  October 
1984  report  by  Main  Hurdman/KMG 
entitled.  "Profile  of  the  Shipbuilding  and 
Repairing  Industry." 

Industry  Profile 

The  entire  shipbuilding,  ship  repairing, 
and  ship  breaking  industries  would  be 
affected  by  the  proposed  consolidation 
of  the  welding,  cutting  and  heating 
sections  of  the  existing  Part  1915 
Subpart  D  and  the  existing  Part  1910 
Subpart  Q  because  those  operations  are 
performed  in  all  shipyards.  In  recent 
years,  shipyards  have  not  prospered  as 
an  industry.  By  way  of  illustration,  there 
were  about  305  shipyards  operating  in 
1986  which  is  fewer  than  half  of  the  678 
shipyards  active  in  1982.  Another 
illustration  is  that  there  were  orders  for 
69  merchant  vessels  (1.82  million  tons) 
in  U.S.  shipyards  in  1980  but  no  new 
orders  for  merchant  vessels  since  1985. 
Although  this  loss  of  business  has  been 
partially  offset  by  the  increase  in  the 
U.S.  Navy's  demands  for  ships,  the 
decline  in  the  demand  for  commercial 
ships  will  likely  generate  a  further 
decline  in  the  number  of  active 
shipyards. 

Population-at-Risk 

Welders  are  the  group  facing  the  most 
risk  during  welding,  cutting,  and  heating 
operations.  OSHA  has  estimated  that 
approximately  15  percent  of  the 
shipyard  employees  are  welders.  The 
actual  number  of  welders  will  depend 
upon  the  level  of  shipyard  work.  For 
example,  shipyards  employed  177,300 
workers  in  1980  and  about  136,300 
workers  in  1986.  Thus,  the  number  of 
workers  at  risk  from  injuries  associated 
with  welding  would  have  been  about 
26.600  in  1980  and  about  20.450  in  1986. 
Thus,  OSHA  has  estimated  that  the 
population-at-risk  would  be  between 
20.450  and  26.600  employees. 


Risk  of  Fatality  or  Injury 

OSHA  has  estimated  that  the  annual 
niunber  of  injuries  in  shipyards  due  to 
welding  accidents  was  between  395  and 
640  between  1981  to  1986.  Of  these 
injuries,  50  to  80  were  lost  workday 
injuries.  As  the  average  number  of  lost 
workdays  for  lost  workday  injuries  due 
to  this  type  of  accident  was  10.3  days, 
OSHA  has  estimated  that  the  annual 
number  of  lost  workdays  in  shipyards 
due  to  welding  accidents  would  be 
between  515  days  and  825  days. 

In  addition.  OSHA  has  determined 
that  there  would  be  between  one  and 
two  annual  fatalities  in  shipyards 
associated  with  welding  accidents. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  this 
proposed  standard  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  existing  and 
readily  available  technology  and 
equipment. 

There  are  two  potential  sources  of 
benefits  from  this  proposed  standard. 
The  first  source  is  the  benefits  that 
would  accrue  to  those  workers  who  are 
at  risk  from  current  practices  involving 
welding,  cutting,  and  heating  in 
shipyards.  OSHA  believes  that  the 
proposed  consolidation  of  Parts  1910 
and  1915  would  likely  lead  to  an 
increase  in  future  compliance  levels 
because  consolidating  two  sets  of 
welding,  cutting  and  heating  standards 
into  one  set  would  clarify  the  rules.  In 
addition,  the  proposal  substitutes 
performance  language  for  much  of  the 
existing  specification  language.  Highly 
technical  provisions  have  been  replaced 
with  clearer  simpler  language.  Thus,  the 
proposed  consolidation  may  lead  to  a 
better  understanding  of  the  regulations 
and  an  increase  in  compliance.  This,  in 
turn,  may  lead  to  an  increase  in 
employee  safety  while  the  employee  is 
welding,  cutting  or  heating. 

The  second  source  is  the  benefits  that 
should  accrue  to  those  employers  who 
would  be  allowed  to  use  certain  welding 
practices  and  equipment  that  are  not 
allowed  by  the  existing  requirements 
but  that  would  present  no  danger  to 
welders.  The  use  of  these  advanced 
practices  and  equipment  would  allow 
employers  to  maintain  the  necessary 
level  of  safety  while  increasing 
productivity  over  that  possible  under  the 
existing  standards. 

OSHA  does  not  have  any  quantitative 
estimates  of  these  potential  benefits  and 
is  requesting  information  and  comments 
on  this  issue.  As  this  is  a  Preliminary 
Regulatory  Impact  Assessment  (PRIA), 
all  comments  will  be  carefully  analyzed 


by  OSHA  for  incorporation  into  the  RIA 
for  the  final  rule. 

The  basis  for  the  estimated  costs  of 
compliance  with  the  proposed  standard 
is  the  CONSAD  report.  In  order  to 
obtain  this  information,  CONSAD 
circulated  copies  of  the  draft  proposed 
standards  to  the  two  major  industry 
trade  associations  and  to  individual 
shipbuilders.  CONSAD  then  employed 
telephone  questionnaires  and  site  visits 
to  elicit  information  concerning  the 
potential  economic  impact  of  the 
provisions  contained  in  the  draft 
proposed  consolidated  standard.  That 
information  was  used  by  CONSAD  to 
develop  its  estimates  of  the  costs  of 
compliance. 

The  proposed  standard  requires  that 
personal  exposures  to  airborne 
hazardous  substances  during  welding, 
cutting  and  heating  operations  be  below 
the  established  limits  for  the  substances 
in  the  29  CFR  1910.1000  Z  Tables,  and  in 
the  Part  1910  hazardous  substance- 
specific  standards.  In  addition,  the 
proposal  requires  fiammability  testing  of 
surfaces  covered  by  a  preservative 
coating.  Although,  there  are  currently  no 
provisions  in  29  CFR  1910.1000  requiring 
monitoring  of  employees  exposure,  and 
fiammability  testing  is  already  required 
under  the  existing  Part  1915,  CONSAD 
assumed  that  some  additional 
monitoring  activities  would  take  place. 
If  this  additional  monitoring  were 
conducted,  OSHA  estimates  that  the 
annual  cost  would  be  $1.8  million 
dollars. 

OSHA  invites  public  comment 
concerning  this  preliminary  RIA.  Any 
comment  received  will  be  carefully 
analyzed  by  OSHA  for  incorporation 
into  the  RIA  for  this  final  rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  the  Assistant 
Secretary  preliminarily  certifies  that  the 
proposed  standard  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities.  OSHA  invites 
public  comment  concerning  this 
certification. 

An  important  criterion  that  governs  a 
Regiilatory  Flexibility  Analysis  is 
whether  the  proposed  standard  would 
impose  significant  cost  upon  small 
entities.  "Significance"  is  determined  by 
the  impact  upon  profits,  market  share, 
and  on  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
effect  upon  small  entities  relative  to  that 
upon  large  enfities  needs  to  be 
specifically  evaluated.  That  is,  OSHA 
must  determine  whether  the  proposal 
would  have  a  relatively  greater  negative 
effect  on  small  entities  than  on  large 


entities,  thereby  putting  small  entities  at 
a  competitive  disadvantage. 

OSHA  has  identified  only  minor  costs 
associated  with  Subpart  D.  Thus,  OSHA 
has  concluded  that  this  proposed 
standard  would  not  have  a  significant 
adverse  impact  upon  a  substantial 
number  of  small  entities. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  N-2634. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  OSHA  invites 
comments  concerning  the  conclusions 
reached  in  both  the  Preliminary 
Regulatory  Impact  Assessment  and  the 
Regulatory  Flexibility  Certification. 

V.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  sag.], 
the  Guidelines  of  the  Council  of 
Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500-1517),  and  the  Department  of 
Labor's  NEPA  Procedures  (29  CFR  Part 
11).  As  a  result  of  this  review,  the 
Assistant  Secretary  for  OSHA  has 
determined  that  the  proposed  rule  will 
have  no  significant  environmental 
impact. 

The  proposed  revisions  focus  on  the 
reduction  of  accidents  or  injuries  by 
means  of  work  practices  and 
procedures,  and  proper  use  and 
handling  of  equipment.  The  proposal 
also  contains  language,  definition,  and 
format  changes.  These  revisions  do  not 
affect  air,  water,  or  soil  quality,  plant  or 
animal  life,  the  use  of  the  land,  or  other 
aspects  of  the  environment.  As  such 
these  revisions  are  therefore  categorized 
as  excluded  actions  according  to 
Subpart  B,  S  H-IO,  of  the  DOL  NEPA 
regulafions. 

VI.  Recordkeeping 

This  proposed  standard  contains  no 
"collection  of  information" 
(recordkeeping)  requirements. 

VII.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
These  comments  must  be  postmarked  by 
February  27. 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-043,  Room  N-2634.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 


received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  and  29  CFR  1911.11 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
address  above  and  must  comply  with 
the  following  conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
objections  is  taken  or  about  which  the 
hearing  request  is  made,  and  must  state 
the  grounds  therefor, 

4.  Each  objection  and  hearing  requests 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
desires  to  request  an  oral  hearing. 

OSHA  recognizes  that  there  may  also 
be  interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VIII.  Slate  Plan  Standards 

The  25  States  and  territories  having 
OSHA-approved  occupational  safety 
and  health  plans  which  cover  the  issues 
of  maritime  safety  and  health  must 
revise  their  existing  standards  within  six 
months  of  the  publication  date  of  a  final 
standard  or  show  OSHA  why  there  is  no 
need  for  action,  e.g.,  because  an  existing 
State  standard  covering  this  area  is 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  Currently  four 
states  (Minnesota,  Oregon,  Vermont, 
and  Washington)  with  their  own  State 
plans  cover  private  sector  on-shore 


i(]AJiAV 


o:) 


4B124  FedefHl  Register  /  Vol  53.  No.  229  /  Tuesday.  November  29,  1988  /  Propoaed  Rules 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules  48125 


maritime  activities.  Federal  OSHA 
enforces  maritime  standards  offshore  in 
all  States  and  provides  onshore 
coverage  of  maritime  activities  in 
Federal  OSHA  States  and  in  the 
following  State  plan  States  and 
territories:  Alaska,  Arizona,  California, 
Connecticut,*  Hawaii,  Indiana.  Iowa. 
Kentucky,  Maryland,  Michigan.  Nevada, 
New  Mexico,  New  York.'  North 
Carolina,  Puerto  Rico.  South  Carolina, 
Tennessee,  Utah,  Virginia,  Virgin 
Islands,  and  Wyoming.  (All  States  with 
State  plans  must  also  extend  coverage 
to  State  and  local  government 
employees  engaged  in  maritime 
activities.) 

List  of  Subjects  in  29  CFR  Part  1915 

Competent  person.  Confined  space, 
Occupational  safety  and  health. 
Protective  equipment.  Respiratory 
protection.  Ship  breaking,  Shipbuilding. 
Ship  repair.  Vessels.  Welding. 

X.  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4.  6, 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655. 
657).  section  41  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act.  as 
amended  (33  U.S.C.  941),  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736), 
and  29  CFR  Part  1911,  it  is  proposed  to 
revise  29  CFR  Part  1915,  Subpart  D  as 
set  forth  below. 

Signed  at  Washington.  DC.  this  17th  day  of 
November.  1988. 
John  A.  PendergraM, 
Assistant  Secretary  of  Labor. 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

1.  The  authority  citaton  of  29  CFR  Part 
1915  would  continue  to  read  as  follows; 

Authority:  Sec.  41  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941),  sections  4.  S.  and  8.  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (38  FR  8754),  8-76  (41  FR 
25059).  or  9-83  (48  FR  35736)  as  applicable; 
and  29  CFR  Part  1911. 

2.  It  is  proposed  to  revise  Subpart  D  of 
Part  1915  to  read  as  follows: 


■  Plan  coven  only  State  and  local  government 
employee*. 


Sut>pw1  D— Welding.  Cutting,  and  Heating 
for  Shipyard  EmploynMnt 

1915.51  Scope,  application,  and  definitions 
applicable  to  this  subpart. 

1915.52  General  requirements. 

1915.53  Oxyfuel  gas  welding  and  cutting. 

1915.54  Arc  welding  and  cutting. 

1915.55  Resistance  welding. 

SubfMTt  D— Welding,  Cutting,  and 
Heating  for  Shipyard  Employment 

S  191U1    Scope,  application,  and 
definitions  appOcalile  to  ttiis  subpart. 

(a)  Scope  and  application.  (1)  This 
subpart  applies  to  all  welding,  cutting, 
and  heating  operations  and  equipment 
in  shipyard  workplaces  and  operations 
(including  shipbuilding,  ship  repairing, 
and  shipbreaking)  as  set  forth  below, 
except  construction  work  regulated  by 
29  CFR  Part  1926. 

(2)  Subpart  Q  of  29  CFR  Part  1910  does 
not  apply  to  shipyard  workplaces  and 
operations. 

(3)  Section  1915.53  covers  additional 
safe  practices  for  the  use  of  oxyfuel  gas 
welding,  cutting,  soldering,  brazing,  and 
related  equipment.  It  does  not  cover 
specifications  for  the  design  and 
construction  or  installation  of  bulk  gas 
supply  or  piping  distribution  systems 
with  a  storage  capacity  of  greater  than 
20.000  cubic  feet  (566  cubic  meters). 

(b)  Definitions. 

"Immediate  severe  health  effect" 
means  that  an  acute  clinical  sign  of  a 
serious,  exposiu'e-related  reaction  is 
manifested  within  72  hours  after 
exposure. 

"Immediately  dangerous  to  Ufe  or 
health  (IDLIi)"  means  any  atmosphere 
that  poses  an  immediate  threat  to  life,  or 
which  is  likely  to  result  in  acute  or 
immediate  severe  health  effects. 

§  1915.52    General  requirements. 

(a)  Equipment.  (1)  Welding,  cutting, 
and  heating  equipment  shall  only  be 
used  for  the  purpose  for  which  it  is 
designed  and  kept  in  good  working 
condition. 

(2)  Equipment  shall  be  inspected  at 
the  beginning  of  each  shift  and 
periodically  thereafter  to  be  sure  that  it 
is  in  good  working  condition. 

(3)  Defective  equipment  shall  be 
tagged  and  removed  from  service  until 
repaired.  The  tag  shall  include  the  signal 
word  "DANGER"  and  a  warning  or 
instructional  message,  such  as.  "DO 
NOT  USE,"  in  accordance  with 

!  1910.145(f)  of  this  title. 

(b)  Engineering  controls,  work 
practices,  and  personal  protective 
equipment  (PPE).  (1)  Unless  otherwise 
speciHed  in  paragraph  (h)  of  this  section, 
employee  exposure  to  toxic  and 
hazardous  substances  shall  be 


controlled  in  accordance  with  Part  1910. 
Subpart  Z,  of  this  title. 

(2)  Where  ventilation  is  used  as  the 
means  to  control  employee  exposure  to 
or  below  the  permissible  exposure  limits 
of  Part  igia  Subpart  Z.  of  this  title, 
contaminated  air  exhausted  from  a 
working  space  shall  be  discharged  clear 
of  all  sources  of  intake  air. 

(3)  Appropriate  personal  protective 
equipment  shall  be  provided  and  used  in 
accordance  with  Subpart  I  of  this  part 

(4)  Employees  welding,  cutting  or 
heating,  or  assisting  in  such  work  shall 
be  protected  by  appropriate  protective 
clothing  or  equipment,  such  as  shields  or 
curtains,  to  prevent  thermal  or  radiation 
bums. 

(5)  Only  air  shall  be  used  for 
ventilation,  comfort  cooling,  blowing 
dust  or  dirt  from  clothing,  or  for  cleaning 
the  work  area.  Oxygen,  or  any  other 
gases  or  mixtures  of  gases,  shall  not  be 
used  for  such  purposes.  Where  air  is 
used  for  cleaning  purposes,  the 
discharge  pressiu-e  shall  not  exceed  30 
pounds  per  square  inch  (207  kPa). 

(c)  Fire  protection.  (1)  Objects  to  be 
welded,  cut,  or  heated  shall  be  moved  to 
a  designated  safe  location  whenever 
practicable. 

(2)  If  an  object  cannot  be  moved  to  a 
safe  location,  all  movable  fire  hazards  in 
the  work  area  shall  be  taken  to  a  safe 
place. 

(3)  Where  both  the  object  and  fire 
hazards  in  the  work  area  are  not 
movable,  positive  means  shall  be  used 
to  protect  the  immovable  fire  hazards 
and  nearby  employees  performing  other 
tasks  from  heat,  sparks,  and  slag. 

(4)  When  welding,  cutting,  or  heating 
may  introduce  a  fire  hazard  in  adjacent 
compartments,  the  same  fire  precautions 
shall  be  taken  in  those  adjacent 
compartments  as  those  required  in  the 
work  compartment. 

(5)  Where  combustible  materials  are 
present  in  adjacent  compartments  that 
may  be  ignited  by  hot  slag,  all  openings 
in  floors,  decks,  walls,  and  bidkheads 
shall  be  covered  or  closed  to  prevent  the 
passage  of  hot  slag. 

(6)  Fire  extinguishing  equipment 
meeting  the  requirements  of  29  CFR  Part 
1910,  Subpart  C  shall  be  provided  and 
readily  available.  Vaporizing  liquid-type 
fire  extinguishers  shall  not  be  used  in 
confined  spaces. 

(7)  Before  welding,  cutting,  or  heating 
is  begun  in  a  location  not  designed  for 
such  purposes,  an  inspection  for  fire 
safety  shall  be  performed  and 
authorization  to  begin  work  given  by  a 
competent  person. 

(8)  When  the  welding,  cutting,  or 
heating  operation  is  such  that  normal 
fire  prevention  precautions  are  not 


sufficient,  fire  watches  shall  be  provided 
during  hot  work  and  maintained  for  as 
long  as  necessary  after  completion  of 
hot  work  to  assure  that  no  possibility  of 
fire  exists  in  the  work  area.  Employees 
serving  on  fire  watches  shall  be  trained 
to  perform  their  expected  duties, 
including,  but  not  limited  to,  how  to  use 
fire  fighting  equipment  and  how  to 
soimd  fire  alarms. 

(9)  No  welding,  cutting,  or  heating 
shall  be  done  in  flammable  or  explosive 
atmospheres  except  as  provided  in 
paragraph  (h)  of  this  section. 

(d)  Work  with  preservative  coatings. 
(1)  Before  welding,  cutting,  or  heating  is 
begun  on  any  surface  covered  by  a 
preservative  coating  whose  flammability 
is  not  known,  a  test  shall  be  made  by  a 
competent  person  to  determine  the 
coating's  flammability.  If  a  preservative 
coating's  flammability  cannot  be 
determined  before  the  work  process 
begins,  coated  surfaces  shall  be 
considered  highly  flammable  and 
stripped  far  enough  away  from  the  area 
to  be  heated  to  prevent  their  ignition. 

(2)  When  preservative  coatings  have 
been  determined  to  be  highly  flammable 
they  shall  be  stripped  far  enough  away 
from  the  area  to  be  heated  to  prevent 
ignition. 

Note. — F*reservative  coatings  are 
considered  highly  flammable  when  scrapings 
bum  with  extreme  rapidity. 

(3)  All  surfaces  in  enclosed  spaces 
that  are  covered  with  toxic 
preservatives  shall  be  stripped  of  all 
toxic  coating  far  enough  away  from  the 
point  of  heat  application  to  prevent 
employee  exposure  to  toxic  vapor,  or  the 
employees  shall  be  protected  by 
acceptable  respiratory  equipment. 

(4)  The  following  precautions  shall  be 
taken,  before  welding,  cutting,  or  heating 
is  begun  on  metals  covered  by  soft  and 
greasy  preservative  coatings: 

(i)  The  atmosphere  in  the  space  shall 
be  tested  by  a  competent  person  to 
ensiu%  that  it  does  not  contain  explosive 
vapors.  If  such  vapors  are  present,  no 
hot  work  shall  be  authorized  until 
precautions  have  been  taken  to  ensure 
that  the  welding,  cutting  or  heating  can 
be  performed  safely. 

(ii)  Soft  and  greasy  preservative 
coatings  shall  be  removed  a  sufficient 
distance  from  the  area  to  be  heated  to 
ensure  that  the  temperature  of  the 
unstripped  metal  will  not  be  appreciably 
raised.  Flame  or  heat  shall  not  be  used 
to  remove  soft  and  greasy  preservative 
coatings. 

(iii)  Immediately  after  welding, 
cutting,  or  heating  has  begun  on  surfaces 
covered  by  soft  and  greasy 
preservatives,  and  at  frequent  intervals 
after  that,  a  competent  person  shall  test 


to  ensure  that  no  flammable  vapors  are 
present.  If  flammable  vapors  are 
determined  to  be  present,  work  shall  be 
stopped  immediately  and  shall  not  be 
resumed  until  such  additional 
precautions  have  been  taken  as  are 
necessary  to  ensure  that  the  operation 
can  be  resumed  safely. 

(e)  Work  in  and  on  hollow  metal 
spaces,  containers  and  structures  not 
covered  by  §  1915.12.  (1)  Drums, 
containers,  or  similar  hollow  or  jacketed 
structures  that  have  contained 
flammable  substances  shall  either  be 
filled  with  water  or  thoroughly  cleaned 
of  flammable  substances  and  tested  for 
residues  that  may  produce  flammable 
vapors  before  welding,  cutting,  or 
heating  is  authorized.  In  case  of  water 
loss  from  the  container,  drum,  or  similar 
hollow  or  jacketed  structures  during  the 
work  process,  water  shall  be  added  as 
necessary  to  ensure  that  the  container 
remains  full.  Any  pipe  lines  or 
connections  to  these  hollow  structures 
must  be  disconnected  or  blanked. 

(2)  Before  welding,  cutting,  heating,  or 
brazing  is  begim  on  structural  voids 
such  as  skegs,  bilge  keels,  fair  waters, 
masts,  booms,  support  stanchions,  pipe 
stanchions,  or  railings,  a  competent 
person  shall  inspect  the  void  and.  if 
necessary,  test  the  void  for  the  presence 
of  flammable  liquids  and  vapors.  If 
flammable  liquids  or  vapors  are  present, 
the  void  shall  be  made  safe  before  hot 
work  is  begun. 

(3)  Before  welding,  cutting,  or  heating 
is  authorized  on  drums,  containers,  or 
other  hollow  or  jacketed  structures,  they 
shall  be  vented  or  opened  to  permit  the 
escape  of  air  or  gases  and  to  prevent 
pressure  build-up  inside  the  workpiece 
during  the  application  of  heat. 

(f)  Work  with  fissionable  materials. 
(1)  In  activities  involving  the  use  of  and 
exposure  to  sources  of  ionizing 
radiation,  not  only  on  conventionally 
powered  but  also  on  nuclear  powered 
vessels,  the  applicable  provisions  of  the 
Nuclear  Regulatory  Commission's 
Standards  for  Protection  Against 
Radiation  (10  CFR  Part  20)  relating  to 
protection  against  occupational 
radiation  exposure  shall  apply. 

(2)  Any  activity  which  involves  the 
use  of  radioactive  material,  whether  or 
not  under  license  from  the  Nuclear 
Regulatory  Commission,  shall  be 
performed  by  competent  persons  trained 
in  the  proper  and  safe  operation  of  such 
equipment.  In  the  case  of  materials  used 
under  Commission  license,  only  persons 
actually  licensed  or  under  the  direction 
and  supervision  of  the  licensee,  shall 
perform  such  work. 

(g)  Work  with  metals  of  toxic 
significance.  (1)  Welding,  cutting,  or 
heating  involving  any  metals  that  may 


generate  a  toxic  substance  exposure  to 
employees  upon  the  application  of  heat 
shall  be  controlled  in  accordance  with 
paragraph  (b)  of  this  section.  Examples 
of  such  metals  currently  include: 

(i)  Zinc-bearing  base  or  filler  metals  or 
metals  coated  with  zinc-bearing 
materials. 

(ii)  Lead  base  metals  or  metals 
containing  lead,  other  than  as  an 
imptuity,  or  metals  coated  with  lead- 
bearing  materials. 

(iii)  Cadmium-bearing  filler  materials, 
cadmium-bearing  or  cadmium-coated 
base  metals. 

(iv)  Chromium-bearing  metals  or 
metals  coated  with  chromium-bearing 
materials. 

(v)  Metals  coated  with  merciuy- 
bearing  materials. 

(vi)  Beryllium-containing  base  or  filler 
metals. 

(2)  Residues  and  cargoes  of  metallic 
ores  of  toxic  significance  shall  be 
'removed  from  the  area  or  protected  from 
the  heat  before  work  is  begun  which 
involves  welding,  cutting,  or  heating. 

(h)  Work  in  confined  spaces.  (1) 
Welders  and  cutters,  their  assistants 
and  helpers,  and  all  other  employees 
present  in  a  confined  space  shall  be 
protected  from  hazards  associated  with 
inadequate  ventilation  such  as,  but  not 
limited  to,  heat  stress  and  exposure  to 
toxic  substances. 

(2)  When  welding,  cutting,  or  heating 
must  be  performed  in  areas  immediately 
dangerous  to  life  or  health  (IDLH),  only 
positive  pressure,  self-contained 
breathing  apparatus  or  airline 
respirators  approved  by  the  Mine  Safety 
and  Health  Administration  (MSHA)  or 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  shall  be 
used. 

(3)  When  welding,  cutting,  or  heating 
in  confined  spaces,  all  cylinders  (except 
the  small  portable  hand-held  type)  and 
welding  power  sources  shall  be  located 
outside  of  the  confined  spaces. 

(4)  when  welding,  cutting,  or  heating 
is  done  over  or  adjacent  to  any  confined 
space,  employees  shall  be  made  aware 
of  the  respiratory  hazards  in  the 
adjacent  space  and  shall  not  enter  those 
spaces  without  taking  the  necessary 
precautions  of  paragraph  (h)(1)  of  this 
section. 

(5)  When  any  work  is  performed  in  a 
confined  space  or  when  an  employee  is 
working  alone  in  an  isloated  location, 
frequent  checks  shall  be  made  to  ensiu% 
the  safety  of  the  employees. 

(6)  Where  welding  operations  are 
carried  on  in  confined  spaces  and  where 
welders  and  helpers  are  provided  with 
hose  masks,  hose  masks  with  blowers  or 
self-contained  breathing  apparatus 
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approved  by  MSHA  or  NIOSH.  an 
employee  shall  be  stationed  on  the 
outside  of  such  confined  spaces  to 
ensure  the  safety  of  those  employees 
within  the  conHned  space. 

(7)  When  work  is  performed  in 
conHned  spaces  with  atmospheres  that 
are  immediately  dangerous  to  life  or 
health,  an  attendant  stationed  outside 
the  confined  space  shall  have  an 
approved  positive  pressure,  self- 
contained  breathing  apparatus,  or 
airline  respirator  with  emergency  escape 
provisions,  immediately  available  for 
rescue  operations. 

(8)  Torch  valves  shall  be  closed  and 
the  supply  of  fuel  gas  and  oxygen  to  the 
torch  shall  be  shut  off  at  a  point  outside 
the  confined  space  whenever  the  torch 
is  not  to  be  used  by  the  welder  or  cutter 
for  a  short  period  of  time  (such  as  during 
extended  breaks  or  lunch  hours).  The 
torch  and  hose  shall  be  removed  from 
the  confined  space  whenever  the  torch 
is  not  to  be  used  for  a  substantial  period 
of  time  (such  as  overnight,  or  when  the 
welder  or  cutter  temporarily  changes  job 
assignment  and  leaves  the  work  area), 
or  when  the  equipment  is  to  be  left 
behind  for  other  workers  during  a 
change  of  shift. 

§1915.53    OxyfiMl  gas  welding  and  cutting. 

(a)  Oxygen  use.  (1)  Oxygen  cylinders, 
cylinder  valves,  couplings,  regulators, 
hose,  and  apparatus  shall  be  kept  free 
from  oil  and  greasy  substances. 

(2)  Jets  of  oxygen  shall  not  be 
permitted  to  strike  oily  surfaces,  greasy 
clothing,  or  to  enter  fuel  oil  or  other 
storage  tanks. 

(3)  Oxygen  cylinders,  equipment, 
pipelines,  or  apparatus  shall  not  be  used 
interchangeably  with  any  other  gas. 

(b)  Attachments  for  gas  mixing.  No 
device  or  attachment  facilitating  or 
permitting  mixtures  of  air  or  oxygen 
with  flammable  gases  prior  to 
consumption  shall  be  permitted  except 
at  burners  or  torches,  unless  such  a 
device  is  specifically  for  this  purpose. 

(c)  Torches.  (1)  Connections  shall  be 
checked  and  assured  to  be  gas  tight 
after  assembly  and  before  lighting  the 
torch.  A  flame  shall  not  be  used  for 
checking  for  gas  leaks. 

(2)  Torch  heads  shall  be  kept  clean 
and  free  from  obstruction. 

(3)  Hoses  shall  be  purged  individually 
before  lighting  the  torch  for  the  first  time 
each  day. 

(4)  Hoses  shall  not  be  purged  in 
confined  spaces  or  near  ignition  sources. 

(5)  Matches,  cigarette  lighters,  or  hot- 
work  shall  not  be  used  to  light  torches. 

(d)  Hose  and  hose  connections.  (1) 
Hoses  for  fuel  gas,  oxygen,  inert-gas, 
and  air  shall  be  easily  distinguishable 
from  each  other. 


(2)  Oxygen  and  fiiel  gas  hoses  shall 
not  be  interchangeable. 

(3)  Single  hose  having  more  than  one 
gas  passage  and  which  separates  the 
gas  passages  by  a  wall  whose  failure 
would  permit  the  flow  of  one  gas  into 
the  other  gas  passage  shall  not  be  used. 

(4)  When  parallel  sections  of  oxygen 
and  fuel  gas  hose  are  taped  together  for 
convenience  and  to  prevent  tangling,  the 
hose  shall  not  be  taped  in  such  a  way  as 
to  obscure  tears,  cuts,  abrasions,  and 
other  such  physical  defects  that  may 
cause  the  hose  to  fail. 

(5)  All  hose  carrying  any  gas  or 
substance  which  can  ignite  or  enter  into 
combustion  shall  be  inspected  for  leaks 
at  the  beginning  of  each  shift. 

(6)  Hose  which  has  been  subjected  to 
flashback  or  which  shows  evidence  of 
severe  wear  or  damage  shall  not  be  used 
until  tested  without  failure  to  twice  the 
normal  operating  pressure,  but  in  no 
case  less  than  200  psi  (1380  kPa). 

(7)  Oil-free  air  or  oil-free  inert  gas 
shall  be  used  for  testing  hose  and  hose 
connections. 

(8)  Hose  couplings  shall  be  of  the  type 
that  cannot  be  unlocked  or  disconnected 
by  means  of  a  straight  pull  without 
rotary  motion. 

(9)  Containers  used  for  stowage  of  gas 
hose  shall  be  ventilated  to  prevent  the 
buildup  of  hazardous  concentrations  of 
gas. 

(e]  Gauges  and  pressure  reducing 
regulators.  (1)  Pressure  reducing 
regulators  shall  be  marked  or  labeled  for 
use  with  specific  gases  and  pressures 
and  shall  be  used  only  for  the  gas  and 
pressures  for  which  they  are  identified. 

(2)  Regulators  shall  be  drained  of 
oxygen  before  they  are  attached  to  a 
cylinder  or  manifold,  or  before  the 
cylinder  valve  is  opened. 

(3)  Gauges  used  for  oxygen  service 
shall  be  marked:  "USE  NO  OIL." 

(f)  Cylinders.  (1)  No  one  shall  refill  a 
cylinder  except  the  owner  of  the 
cylinder,  or  a  person  authorized  by  the 
owner  of  the  cylinder. 

(2)  No  person  other  than  the  gas 
supplier  shall  mix  gases  in  a  cylinder, 
transfer  gases  into  a  cylinder,  or  transfill 
gases  from  one  cylinder  to  another. 

(3](i)  The  contents  of  compressed  gas 
cylinders  shall  be  legibly  marked  on  the 
cylinder. 

(ii)  Markings  shall  be  applied  so  that 
they  can  not  be  easily  removed. 

(iii)  If  a  cylinder  is  not  marked,  or  if 
markings  have  been  removed  or 
obliterated,  the  cylinder  shall  not  be 
used  and  shall  be  immediately  removed 
from  service. 

(4)  Compressed  gas  cylinders  shall  be 
equipped  with  inlet  or  outlet 
connections  that  are  designed  for,  and 


compatible  with,  the  equipment  to  be 
attached  to  them. 

(5)  All  cylinders  with  a  water  weight 
capacity  over  30  pounds  (13.6  kg)  shall 
either  be  equipped  with  a  collar  or 
recess  to  protect  the  valve  or  have  a 
valve  protection  cap  attached. 

(6)  Cylinders  shall  be  stored  where 
they  will  not  be  exposed  to  physical 
damage. 

(7)  Cylinders  shall  be  stored  in 
assigned  places  where  they  will  not  be 
knocked  over  by  passing  employees  or 
moving  objects. 

(8)  Cylinders  shall  be  secured  in 
storage  to  prevent  their  falling. 

(9)  Cylinders  in  storage  shall  be 
separated  from  hazardous  materials, 
flammable  and  combustible  Liquids,  and 
from  easily  ignited  materials,  such  as 
wood,  paper,  packaging  material,  oil, 
and  grease,  by  at  least  20  feet  (6.1  m),  or 
by  a  noncombustible  barrier  at  least  five 
feet  (1.6  m)  high  having  a  fire  resistance 
of  at  least  one-half  hour. 

(10)  Oxygen  cylinders  stored  in 
outside  acetylene  generator  houses  shall 
be  separated  from  the  generator  or 
carbide  storage  rooms  by  a 
noncombustible  gas-tight  partition, 
without  openings,  having  a  fire 
resistance  of  at  least  one  hour. 

(11)  Oxygen  shall  not  be  stored  inside 
acetylene  generator  rooms. 

(12)  Fuel  and  oxygen  cylinders  shall 
be  placed  valve  end  up. 

(13)  Cylinders  shall  not  be  dropped, 
struck,  or  permitted  to  strike  objects  in  a 
manner  which  may  damage  the  cylinder, 
valve,  or  safety  devices. 

(14)  Crow  bars  and  other  levers  shall 
not  be  used  under  valves  or  valve 
protection  caps  to  pry  cylinders  loose 
when  frozen  to  the  ground,  other 
cylinders  or  other  objects. 

Nota. — The  use  of  warm  (not  boiling)  wafer 
is  reconunended  for  unfreezing. 

(15)  Cylinders  shall  not  be  used  as 
rollers  or  supports. 

(16)  Employees  shall  not  disturb  or 
tamper  with  cylinder  safety  devices. 

(17)  Cylinder  valves  shall  be  closed 
before  moving  cylinders. 

(18)  If  cylinders  are  capable  of  having 
valve  protection  caps  attached,  valve 
protection  caps  shall  always  be  in  place 
and  hand-tight,  except  when  cylinders 
are  in  use  or  connected  for  use. 

(19)  Valve  protection  caps  shall  not  be 
used  for  lifting  or  hoisting  cylinders. 

(20)  A  cradle  or  suitable  platform 
shall  be  used  when  fransporting 
cylinders  by  a  crane  or  derrick.  Slings  or 
electromagnets  shall  not  be  osed  for  this 
purpose. 


(21)  Cylinders  shall  be  secured  in  an 
upright  position,  valve  end  up,  when 
they  are  transported  by  motor  vehicle. 

(22)  The  cylinder  valve  shall  be  closed 
when  cylinders  are  to  be  moved  with 
regulators  attached  and  the  cylinders 
shall  be  secured  in  position  if  they  are 
moved  on  a  special  carrier. 

(23)  Compressed  gas  shall  not  be  used 
from  cylinders  without  reducing  the 
pressure  through  a  suitable  regulator 
attached  to  the  cylinder  valve  or 
manifold,  unless  the  equipment  to  which 
the  cylinder  is  connected  is  designed  to 
withstand  full  cylinder  pressure. 

(24)  Acetylene  shall  not  be  utilized  for 
welding,  cutting,  or  heating  at  a  pressure 
in  excess  of  15  psig  (103  kPa  gauge 
pressure)  or  30  psia  (206  kPa  absolute 
pressure). 

Note. — This  requirement  does  not  apply  to 
storage  of  acetylene  dissolved  in  a  suitable 
solvent  in  cylinders  manufactured  and 
maintained  according  to  Department  of 
Transportation  requirements,  or  to  acetylene 
for  chemical  use. 

(25)(i)  Before  connecting  a  regulatory 
to  a  cylinder  valve,  the  valve  outlet  shall 
be  wiped  clean  and  the  valve  shall  be 
opened  momentarily  and  closed 
immediately  ("cracked"). 

(ii)  The  valve  shall  be  cracked  while 
the  employee  is  standing  to  one  side  of 
the  outlet. 

(iii)  A  fuel-gas  cylinder  valve  shall  not 
be  cracked  near  oOier  welding  work  or 
near  sparks,  flame,  or  other  possible 
sources  of  ignition. 

(26)  The  following  procedure  shall  be 
followed  after  a  regulator  is  attached  to 
an  oxygen  cylinder: 

(i)  Engage  the  adjusting  screw  and 
open  the  downstream  line  to  drain  the 
regulator  of  gas,  then 

(ii)  Disengage  the  adjusting  screw  and 
open  the  cylinder  valve  slightly  so  that 
the  rngulator  cylinder  pressure  gauge 
pointer  moves  up  slowly  before  opening 
the  valve  all  the  way. 

(iii)  Employees  shall  stand  to  one  side 
of  the  regulator  and  not  in  front  of  the 
gauge  faces  when  opening  the  cylinder 
valve. 

(27)  A  hammer  or  wrench  shall  not  be 
used  to  open  cylinder  valves  that  are 
fitted  with  hand  wheels. 

(28)  Cylinders  not  having  fixed  hand 
wheels  to  operate  the  valve  shall  have 
keys,  handles,  or  non-adjustable 
wrenches  in  place  on  the  valve  stems 
while  these  cylinders  are  in  service. 

(29)  When  a  high-pressure  (non- 
liquefied)  gas  cylinder  is  in  use,  the 
valve  shall  be  opened  fully  in  order  to 
prevent  leakage  around  the  valve  stem. 

(30)  An  acetylene  cylinder  valve  shall 
not  be  opened  more  than  one  and  one- 
half  turns,  and  preferably  no  more  than 
three-fourths  of  a  turn. 


(31)  Nothing  shall  be  placed  on  top  of 
a  cylinder  when  it  is  in  use  which  could 
damage  the  safety  device  or  interfere 
with  the  quick  closing  of  the  valve. 

(32)  Cylinder  valves  shall  be  closed 
when  work  is  finished. 

(33)  Before  a  regulator  is  removed 
from  a  cylinder,  the  cylinder  valve  shall 
be  closed  and  the  gas  released  from  the 
regulator. 

(34)  A  suitable  cylinder  truck,  chain, 
or  other  steadying  device  shall  keep 
cylinders  from  being  knocked  over  while 
they  are  in  use. 

(35)  If  cylinders  cannot  be  kept  far 
enough  away  from  welding  or  cutting 
operations  such  that  sparks,  hot  slag, 
and  flame  will  not  reach  them,  fire 
resistant  shields  shall  be  used  to  prevent 
contact  between  the  cylinder  and  heat 
source. 

(36)(i)  Cylinders  shall  not  be  placed 
where  they  might  become  part  of  an 
electrical  circuit. 

(ii)  Cylinders  shall  be  kept  away  from 
equipment  or  structures  that  might  be 
used  for  grounding  elecfric  circuits  for 
arc  weldmg  machines. 

(iii)  The  tapping  of  electrodes  against 
a  cylinder  is  prohibited. 

(iv)  Striking  an  arc  on  cylinders  is 
prohibited 

(37)  Cylinders  shall  not  be  placed  in  a 
location  where  they  would  be  subject  to 
open  flame,  hot  metal,  or  other  sources 
of  high  heat. 

(38)  The  temperature  of  the  cylinder 
contents  shall  not  be  allowed  to  exceed 
130  T  (54  'C). 

(g)  Cylinder  emergencies.  If  a  leaky 
valve,  fuse  plug,  safety  device,  cr  other 
leak  is  found  around  the  valve  stem  of  a 
fuel  gas  cylinder,  the  cylinder  shall  be 
moved  to  a  safe  location  outdoors,  away 
from  any  source  of  ignition,  tagged  in 
accordance  with  29  CFR  1910.145(f)  with 
the  signal  word  "DANGER."  and  a 
warning  or  instruction  message,  such  as, 
"KEEP  FLAME  AWAY."  The  gas 
supplier  shall  also  be  advised  of  the 
defect. 

(h)  Fuel  gas  manifolds — (1)  Indoors, 
less  than  3,000  cubic  feet  capacity,  (i) 
Except  as  provided  in  paragraph  (i)(2)  of 
this  section,  fuel  gas  cylinders 
connected  to  one  manifold  inside  a 
building  shall  be  Hmited  to  a  total  gas 
capacity  of  3,000  cubic  feet  (84  cubic 
meters)  of  acetylene  or  non-liquefied 
gas,  or  a  total  water  capacity  of  735 
pounds  (334  kg)  for  liqueified  petroleum 
(LP)  gas  or  stabiHzed  methylacetylene 
propadiene. 

Note. — A  water  capacity  of  735  lb  (334  kg) 
is  equivalent  to  about  309  lb  (140  kg)  of 
propane.  368  lb  (167  kg)  of  methylacetylene 
propadiene,  stabilized,  or  375  lb  (170  kg)  of 
butane. 


(ii)  When  more  than  one  such 
manifold  with  connected  cylinders  is 
located  in  the  same  room,  the  manifolds 
shall  be  at  least  50  feet  (15  m)  apart  or 
separated  by  a  barrier  of 
noncombustible  material  at  least  five 
feet  (1.5  m)  high  having  a  fire  resistance 
rating  of  at  least  one-half  hour. 

(2)  Exceeding  3,000  cubic  feet.  Fuel 
gas  cylinders  connected  to  one  manifold 
having  a  total  gas  capacity  exceeding 
3,000  cubic  feet  (84  cubic  meters)  of 
acetylene  or  non-liquefied  gas,  or  a  total 
water  capacity  of  735  pounds  (334  kg) 
for  LP  gas  or  methylacetylene 
propadiene,  stabilized,  shall  be  located 
outdoors,  or  in  a  separate  building  or 
room  constructed  in  accordance  with 
ANSI/NFPA  51-1983,  Design  and 
Installation  of  Oxygen-Fuel  Gas 
Systems  for  Welding,  Cutting,  and 
Allied  Processes,  which  is  incorporated 
by  reference. 

(i)  High  pressure  oxygen  manifolds 
capacity  limits  and  locations.  (l)(i) 
Oxygen  manifolds  shall  not  be  located 
in  an  acetylene  generator  room. 

(ii)  Oxygen  manifolds  shall  be 
separated  from  fuel  gas  cylinders  or 
combustible  materials  in  the  same  room 
by  a  minimum  distance  of  20  feet  (six 
meters),  or  by  a  barrier  of 
noncombustible  material  at  least  five 
feet  (1.5  meters)  high  having  a  fire 
resistance  rating  of  at  least  one-half 
hour. 

(2)(i)  Except  as  provided  in  paragraph 
(i)(3)  of  this  section,  high  pressure 
oxygen  cylinders  connected  to  one 
manifold  shall  be  hmited  to  a  total  gas 
capacity  of  6000  cubic  feet  (168  cubic 
meters). 

(ii)  If  more  than  one  such  manifold 
with  connected  cylinders  is  located  in 
the  same  room  the  manifolds  shall  be  at 
least  20  feet  (six  meters)  apart. 

(3)  A  high  pressure  oxygen  manifold 
to  which  cylinders  having  an  aggregate 
capacity  of  more  than  6000  cubic  feet 
(168  cubic  meters)  of  oxygen  are 
connected  shall  be  located: 

(i)  Outdoors,  or 

(ii)  In  a  separate  building  constructed 
of  noncombustible  or  Umited 
combustible  materials,  or 

(iii)  In  a  separate  room  constructed  of 
noncombustible  or  limited  combustible 
materials  having  a  fire  resistance  rating 
of  at  least  one-half  hour,  or  in  an  area 
having  no  combustible  materials  within 
20  feet  (six  meters)  of  the  manifold,  as 
long  as  the  building  it  is  located  in  is  not 
associated  with  the  production  of 
acetylene,  the  storage  of  calcium 
carbide,  or  the  storage  and  manifolding 
of  fuel  gases  used  in  welding  and 
cutting. 
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(j)  Low  pressure  oxygen  manifolds.  [1] 
Except  as  provided  in  paragraph  (j](2)  of 
this  section,  low  pressure  oxygen 
cylinders  connected  to  one  manifold 
shall  be  limited  to  a  total  gas  capacity  of 
12.000  cubic  feet  (336  cubic  meters). 

(2)(i)  If  more  than  one  such  manifold 
with  connected  cylinders  is  located  in 
the  same  room,  the  manifolds  shall  be  at 
least  50  feet  (15  meters)  apart. 

(ii)  An  oxygen  manifold  to  which  low 
pressure  cylinders  having  an  aggregate 
capacity  of  more  than  12,000  cubic  feet 
(336  cubic  meters)  of  oxygen  are 
connected  shall  be  located: 

(A)  Outdoors,  or 

(B)  In  a  separate  building  constructed 
of  noncombustible  or  limited 
combustible,  or 

(C)  In  a  separate  room  constructed  of 
noncombustible  or  limited  combustible 
materials  having  a  fire  resistance  rating 
of  at  least  one-half  hour,  or  in  an  area 
having  no  combustible  materials  within 
20  feet  (six  meters)  of  the  manifold,  as 
long  as  the  building  it  is  located  in  is  not 
associated  with  the  production  of 
acetylene  or  the  storage  and  manifolding 
of  gases  used  in  welding  and  cutting. 

[k]  Manifold  requirements.  (1)  High 
pressure  manifolds,  for  use  with 
cylinders  having  DOT  service  pressures 
exceeding  250  psig  (1700  kPa  gage),  shall 
be  provided  with  acceptable  pressure- 
regulating  devices. 

(2)  Low  pressure  manifolds,  those  for 
use  with  cylinders  having  DOT  service 
pressure  not  exceeding  250  psig  (1700 
kPa  gage),  shall  be  constructed  for  use 
at  a  pressure  of  250  psig  shall  have  a 
minimum  bursting  pressure  of  1000  psig 
(6900  kPa  gage);  and  shall  be  protected 
by  a  safety  relief  device  which  will 
relieve  at  a  maximum  pressure  of  500 
psig  (3440  kPa  gage). 

(3)  Hose  and  hose  connections  shall 
have  a  minimum  bursting  pressure  of 
1000  psig  (6900  kPa  gage). 

(4)  The  assembled  low  pressure 
manifold,  including  leads,  shall  be 
tested  and  proved  gas-tight  at  a  pressure 
of  300  psig  (2070  kPa  gage).  The  fluid 
used  for  testing  oxygen  manifolds  shall 
be  oil-free  and  not  combustible.  Flames 
shall  not  be  used  to  test  for  leaks. 

(5)  A  caution  sign  that  warns 
employees  of  a  low-pressure  manifold 
shall  be  conspicuously  posted  at  each 
low  pressure  manifold  and  shall  direct 
that  cylinders  with  a  pressure  above  250 
psig  (1700  kPa  gage)  shall  not  be 
connected  to  the  manifold. 

(6)  Each  fuel-gas  cylinder  lead  shall 
be  provided  with  a  back-flow  check 
valve. 

(7)  When  acetylene  cylinders  are 
coupled,  acceptable  flash  arresters  shall 
be  installed  between  each  cylinder  and 
the  coupler  block.  However,  when  used 


outdoors,  and  where  no  more  than  three 
cylinders  are  coupled,  one  flash  arrester 
installed  between  the  coupler  block  and 
regulator  is  acceptable. 

(8)(i)  Portable  outlet  headers  shall  not 
be  used  indoors  or  on  board  a  vessel 
except  for  temporary  service  where  the 
conditions  preclude  a  direct  supply  from 
outlets  located  on  the  service  piping 
system. 

(ii)  Each  outlet  on  the  service  piping 
from  which  oxygen  or  fuel-gas  is 
withdrawn  to  supply  a  portable  outlet 
header  shall  be  equipped  with  a  readily 
accessible  shutoff  valve. 

(iii)  Each  service  outlet  on  portable 
outlet  headers  shall  be  provided  with  a 
valve  assembly  that  includes  a 
detachable  outlet  seal  cap,  chained  or 
otherwise  attached  to  the  body  of  the 
valve. 

(iv)  Master  shutoff  valves  for  both 
oxygen  and  fuel  gas  shall  be  provided  at 
the  entry  end  of  the  portable  outlet 
headers. 

(v)  Portable  outlet  headers  for  fuel  gas 
service  shall  be  provided  with  a 
hydraulic  back-pressure  valve 
appropriate  for  the  system  and  installed 
at  the  inlet  and  preceding  the  service 
outlets,  unless  an  appropriate  pressure- 
reducing  regulator,  back-flow  check 
valve  or  hydraulic  back-pressure  valve 
is  installed  at  each  outlet.  Outlets 
provided  on  headers  for  oxygen  service 
may  be  fitted  for  use  with  pressure- 
reducing  regulators  or  for  direct  hose 
connection. 

(vi)  Portable  outlet  headers  shall  be 
provided  with  frames  which  will  support 
the  equipment  securely  in  the  correct 
operating  position  and  protect  them 
from  damage  during  handling  and 
operation. 

(9)  Cylinder  manifolds  shall  be 
installed  under  the  supervision  of  a 
competent  person  familiar  with  the 
proper  practices  to  be  followed  during 
construction,  installation,  and  use  of  this 
equipment. 

§  1915.54    Arc  welding  and  cutting. 

(a)  Electric  shock  hazards.  (1) 
Employees  shall  be  protected  from 
electrical  shock  by  wearing  dry 
protective  clothing  when  welding  or 
cutting  with  covered  electrodes  using 
alternating  current  or  single-phase 
transformer-rectifier  arc  welding 
machines  under  electrically  hazardous 
conditions  due  to  wet  surroundings,  or 
warm  surroundings  where  perspiration 
is  a  factor,  or  because  the  work  is  in  a 
location  that  is  cramped  or  restricts 
movement  such  that  there  is  a  high  risk 
of  contact  with  live  electrical  parts. 

(2)  Contact  with  live  electrical  parts 
shall  be  prevented  by  insulating 
conductive  parts  near  employees. 


(3)  The  following  limits  shall  not  be 
exceeded: 

(i)  Alternating-current  machines.  (A) 
Manual  arc  welding  and  cutting — 80 
volts. 

(B)  Automatic  (machine  or 
mechanized)  arc  welding  and  cutting — 
100  volts. 

(ii)  Direct-current  machines.  (A) 
Manual  arc  welding  and  cutting — 100 
volts. 

(B)  Automatic  (machine  or 
mechanized)  arc  welding  and  cutting — 
100  volts. 

(4)  Control  apparatus  on  all  types  of 
arc  welding  machines  shall  be  enclosed 
except  for  the  operating  wheels,  levers, 
or  handles. 

(5)  Input  power  terminals,  tap  change 
devices  and  live  metal  parts  connected 
to  input  circuits  shall  be  completely 
enclosed  and  accessible  only  by  means 
of  tools. 

(6)  Welding  lead  terminals  intended  to 
be  used  exclusively  for  connection  to 
work  and  connected  to  the  grounded 
power  source  enclosure,  shall  be  smaller 
in  diameter  (at  least  two  AWG  sizes 
higher)  than  the  grounding  conductor, 
and  the  terminal  shall  be  marked  to 
indicate  that  it  is  grounded. 

(7)  Terminals  for  welding  leads  shall 
be  protected  from  accidental  electrical 
contact  by  employees  or  by  employee- 
operated  equipment  that  could  conduct 
electricity,  such  as  vehicles  and  crane 
hooks,  lines,  or  booms,  by  the  use  of 
dead-front  receptacles  for  plug 
connections;  by  locating  terminals  in 
recessed  openings  or  under  a  hinged 
cover;  by  using  heavy  insulating  sleeves: 
or  by  other  equivalent  means. 

(8){i)  No  connections  for  portable 
control  devices,  such  as  push  buttons  to 
be  carried  by  the  employee,  shall  be 
connected  to  an  a.c.  circuit  of  higher 
than  120  volts. 

(ii)  Exposed  metal  parts  of  portable 
control  devices  operating  on  circuits 
above  50  volts  shall  be  grounded  by  a 
grounding  conductor  in  the  control 
cable. 

(9)  Aulotransformers  or  a.c.  reactor?, 
shall  not  be  used  to  draw  welding 
current  directly  from  any  primary  a.c 
power  source  having  a  voltage 
exceeding  80  volts. 

(b)  Equipment.  (1)  Manual  electrode 
holders,  (i)  Only  manual  electrode 
holders  that  are  specifically  designed  for 
arc  welding  and  cutting  and  that  are  of  a 
capacity  capable  of  safely  handling  the 
maximum  rated  current  required  by  the 
electrodes  shall  be  used. 

(ii)  Any  current-carrying  parts  passing 
through  the  portion  of  the  holder  which 
the  employee  grips  and  the  outer 
surfaces  of  the  jaws  of  the  holder  shall 


be  fully  insulated  against  the  maximum 
voltage  encountered  to  ground. 

(iii)  Defective  electrode  holders  shall 
be  removed  from  service. 

(2)  Welding  cables  and  connectors,  (i) 
All  arc  welding  and  cutting  cables  shall 
be  completely  insulated,  flexible,  and 
capable  of  handling  the  maximum 
current  requirements  of  the  work  in 
progress,  taking  into  account  the 
electrical  duty  cycle  under  which  the 
employee  is  working. 

(ii)  Only  cable  free  from  repair  or 
splices  for  a  minimum  distance  of  ten 
feet  (3  m)  from  the  cable  end  to  which 
the  electrode  holder  is  connected  shall 
be  used,  unless  the  cable  has  standard 
insulated  connectors  or  splices  with 
insulating  quality  at  least  equal  to  that 
of  the  cable. 

(iii)  When  it  becomes  necessary  to 
connect  or  spUce  lengths  of  cable  one  to 
another,  substantial  insulated 
connectors  of  a  capacity  at  least  equal 
to  that  of  the  cable  shall  be  used. 

(iv)  If  connections  are  made  by  means 
of  cable  lugs,  the  lugs  shall  be  securely 
fastened  together  to  give  good  electrical 
contact  and  the  exposed  metal  parts  of 
the  lugs  shall  be  completely  insulated. 

(3)  Ground  returns  and  machine 
grounding,  (i)  The  workpiece  or  metal 
upon  which  the  employee  welds  shall  be 
grounded. 

(ii)  A  ground  return  cable  shall  have  a 
safe  current  carrying  capacity  equal  to 
or  exceeding  the  specified  maximum 
output  capacity  of  the  arc  welding  or 
cutting  unit  which  it  services.  When  a 
single  ground  return  cable  services  more 
than  one  unit,  its  safe  current  carrying 
capacity  shall  equal  or  exceed  the  total 
specified  maximum  output  capacities  of 
all  the  units  which  it  services. 

(iii)  Building  frames,  conduits, 
pipelines  or  other  metal  structures  may 
be  used  as  part  of  the  ground  return 
circuit,  provided  that  continuity  to 
ground  is  ensured,  the  safe  current 
carrying  capacity  is  at  least  equal  to  that 
required  in  paragraph  (b)(3)(ii)  of  this 
section,  and  the  pipe  or  structure  does 
not  contain  gases  other  than  air, 
flammable  liquids,  or  electrical  circuits. 

(iv)  Whfin  a  pipeline  or  other  metal 
stnictuie  is  used  as  a  ground  return 
circuit,  it  shall  be  determined  that 
electrical  contact  exists  at  all  joints.  The 
generation  of  an  arc.  sparks  or  heat  at 
any  point  in  the  pipeline  or  structure 
shall  cause  rejection  of  the  structure  as 
a  ground  circuit. 

(v)  When  a  structure  or  pipeline  is 
continuously  employed  as  a  ground 
return  circuit,  all  joints  shall  be  bonded, 
and  periodic  inspections  of  the  joints 
shall  be  conducted  to  ensure  that  no 
condition  of  electrolysis  or  fire  hazard 
exists  because  of  such  use. 


(vi)  The  frames  of  all  arc  welding  and 
cutting  machines  shall  be  grounded 
either  through  a  third  wire  in  the  cable 
containing  the  circuit  conductor  or 
through  a  separate  wire  which  is 
grounded  at  the  source  of  the  current. 

(vii)  Grounding  circuits,  other  than 
those  incorporating  a  vessel's  metal 
frame  or  structure,  shall  be  checked  to 
ensure  that  the  circuit  between  the 
ground  and  the  grounded  power 
conductor  has  a  low  enough  resistance 
to  permit  the  flow  of  sufficient  current  to 
cause  the  fuse  or  circuit  breaker  to 
interrupt  the  current. 

(viii)  All  ground  connections  shall  be 
inspected  to  ensure  that  they  are 
mechanically  strong  and  capable  of 
safely  carrying  current  at  least  equal  to 
that  required  in  paragraph  (b)(3)(ii)  of 
this  section. 

(r)  Operating  instructions.  (1)  Welding 
machines  shall  not  be  used  if  they  leak 
cooling  water,  shielding  gas.  or  engine 
fuel. 

(2)  When  an  employee  has  occasion  to 
leave  a  work  area  or  stop  work  for  any 
appreciable  time,  the  electrode  holder 
shall  be  de-energized  by  turning  off  the 
machine  or  the  holders  shall  be 
disconnected  from  the  welding  lead. 

(3)  When  the  machine  is  moved,  the 
input  power  supply  to  the  equipment 
shall  be  unplugged. 

(4)  Electrodes  shall  be  removed  from 
holders  when  not  in  use  to  eliminate  the 
danger  of  electrical  contact  with  persons 
or  conducting  objects. 

(5)  Electrode  holders  not  in  use  shall 
be  placed  so  that  they  cannot  make 
electrical  contact  with  employees, 
conducting  objects,  flammable  or 
combustible  liquid  containers,  or 
compressed  gas  cylinders. 

(6)  Guns  of  semi-automatic  welding 
machines  not  in  use  shall  he  placed  so 
that  the  gun  switch  cannot  be  operated 
accidentally. 

(7)  Employees  who  operate  arc 
welding  or  cutting  equipment  shall  be 
instructed  how  to  avoid  electrical  shock 
while  operating  such  equipmi-nl. 

(8)  Hot  electrode  holders  shall  not  ho 
cooled  by  immersion  in  water. 

(9)  Water-cooled  holders  and  guns 
shall  not  be  used  if  any  water  leak  or 
condensation  occurs. 

(10)  Arc  welding  machines  shall  be 
electrically  deenergized  whenever  the 
tungsten  electrodes  in  gas  tungsten  arc 
electrode  holders  are  changed. 

(11)  Other  employees  working  in,  or 
passing  through,  the  vicinity  of  arc 
welding  operations  shall  be  protected 
from  exposure  to  direct  rays  of  the  arc 
by  means  of  booths,  shields,  goggles,  or 
other  equivalent  protection. 


(d)  Maintenance.  (1)  Commutators 
shall  be  kept  clean  to  prevent  excessive 
flashing. 

(2)  Arc  welding  machines  used 
outdoors  shall  be  protected  from  rain. 
snow  or  other  inclement  weather. 

(3)  Arc  welding  machines  which  have 
become  wet  shall  be  thoroughly  dried 
and  properly  tested  before  being  used 
again  in  order  to  prevent  employee 
shock. 

§  1 9 1 5.55    Resistance  wetdlng. 

(a)  Guarding.  (1)  Control  initiating 
devices  on  resistance  welding 
equipment,  such  as  push  buttons,  foot 
switches,  retraction  devices,  and  dual 
schedule  switches  on  portable  guns, 
shall  be  arranged  or  guarded  to  prevent 
an  employee  from  activating  them 
inadvertently. 

(2)  All  chains,  gears,  operating 
linkages,  and  belts  associated  with 
welding  equipment  shall  be  arranged  or 
guarded  to  prevent  employee  contact. 

(3)  Point-of-operation  guards  shall  be 
provided  and  used  where  an  employee's 
hands  or  fingers  can  enter  the  machine's 
operation  zone. 

(4)  All  suspended  portable  welding 
gun  equipment,  with  the  exception  of  the 
gun  assembly,  shall  be  equipped  with  a 
support  system  capable  of  supporting 
the  total  impact  load  in  the  event  of 
failure  of  any  component  of  the 
supporting  system. 

(5)  Moving  holder  mechanisms 
enterijig  the  gun  frame  shall  have 
sufficient  clearance  to  prevent  the 
shearing  of  the  operator's  fingers  placed 
on  the  operating  movable  holder,  or  be 
provided  with  adequate  guards. 

(b)  Electrical.  (1)  All  external  weld- 
initiating  control  circuits  shall  operate  at 
120  volts  root  mean  square  (rms)  or  less 
for  stationary  equipment,  and  36  volts  or 
less  for  portable  equipment. 

|2)(i)  Resistance  welding  equipment, 
and  control  panels  containing  capacitors 
used  for  stored  energy  resistance 
welding  involving  voltages  over  550  rms 
volts,  shall  be  insulated  and  protected 
by  complete  enclosures. 

(ii)  All  doors  of  these  enclosures  shall 
be  provided  with  interlocks  or  contacts 
wired  into  the  control  circuits  that  are 
designed  to  interrupt  power  and  short 
circuit  all  capacitors  when  the  door 
panel  is  open. 

(iii)  A  manually  operated  switch  or 
other  equivalent  device  shall  be 
installed  in  addition  to  the  mechanical 
interlocks  or  contacts  required  in 
paragraph  (b|(2)(ii)  of  this  section,  as  an 
added  safety  measure  to  assure  absolute 
discharge  of  all  capacitors. 

(c)  Locks  and  interlocks.  (1)  All  doors 
and  access  panels  on  resistance  welding 
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machines  and  control  panels  that  are 
accessible  at  production  floor  level, 
shall  be  kept  locked  or  interlocked  to 
prevent  access  by  unauthorized 
employees  to  live  portions  of  the 
equipment. 

(2)  Control  panels  located  on 
overhead  platforms  or  in  separate  rooms 
shall  be  locked,  interlocked,  or  guarded 
by  a  physical  barrier  and  warning  signs, 
and  the  panels  shall  be  kept  closed 
when  the  equipment  is  not  being 
serviced. 

(d)  Spark  shields.  Welding  equipment 
operators  and  other  employees  working 
in,  or  passing  through,  the  work  area 
shall  be  protected  from  flying  sparks  by 
the  installation  of  guards,  shields  or 
curtains  of  suitable  fire-resistant 
material,  or  by  the  use  of  appropriate 
personal  protective  equipment.  For  flash 
welding  equipment,  flash  guards  of  fire- 
resistant  material  shall  be  provided  to 
control  flying  sparks  and  molten  metal 

(e)  Stop  buttons.  One  or  more  safety 
emergency  stop  buttons  shall  be 
provided  on  all  welding  machines  that 
require  three  seconds  or  more  to 
complete  a  sequence  and  come  to  a  stop, 
or  have  mechanical  movements  that  can 
be  hazardous  to  employees  if  guards  are 
removed,  and  when  the  installation  and 
use  of  these  emergency  stop  buttons  will 
not  in  themselves  create  additional 
hazards  to  employees. 

(f)  Grounding.  The  welding 
transformer  secondary  circuit  shall  be 
grounded  by  one  of  the  methods  below: 

(1)  Permanent  grounding  of  the 
welding  secondary  circuit,  or 

(2)  Connecting  a  grounding  reactor 
across  the  secondary  circuit  winding 
with  reactor  tap(s)  to  ground,  or 

(3)  On  non-portable  machines, 
arranging  for  an  isolation  contactor  to 
open  both  sides  of  the  line  to  the 
primary  circuit  of  the  welding 
transformer. 

(g)  Static  safety  devices.  (1) 
Electrically  interlocked  safety  devices 
such  as.  but  not  limited  to,  pins,  blocks, 
or  latches,  shall  be  installed  on  large 
welding  machines  incorporating  a 
movable  platen  or  welding  head. 

(2)  The  device(s)  shall  prevent 
movement  of  the  platen  or  head  under 
static  load. 

(3)  Regardless  of  the  number  of 
devices  varying  with  machine  size  or 
accessibility,  each  device  alone  shall  be 
capable  of  sustaining  the  full  static  load 
involved. 

[FR  Doc.  88-26999  Filed  11-28-88:  8:45  am] 
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29  CFR  Part  1915 

[Docket  No.  S-044] 

Access  and  Egress  Requirements  for 
Shipyard  Employment 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  shipyard 
employment  safety  standards 
addressing  access  and  egress  (including 
stairways  and  ladders).  The  standards 
proposed  for  revision  regulate  the 
design,  construction,  and  use  of  means 
of  access  and  egress  to  vessels, 
buildings,  and  other  structures  in 
shipyards. 

The  existing  shipyard  employment 
standards  (29  CFR  Part  1915)  apply  to 
shipbuilding,  ship  repairing,  and 
shipbreaking  operations  and  related 
employments.  However,  the  present 
standards  in  Part  1915  are  not 
comprehensive  in  their  coverage  of 
shipyard  hazards,  and  are  supplemented 
by  the  general  industry  standards  (29 
CFR  Part  1910)  as  necessary  to  provide 
complete  coverage  for  all  the  hazards 
encountered  in  shipyards.  This 
doctmient  is  one  of  a  series  of  proposals 
which  are  intended  to  revise  Part  1915  to 
provide  comprehensive  coverage  of 
shipyard  employment  solely  within  that 
part. 

This  action  will  consolidate  and 
update  the  shipyard  employment  access 
and  egress  standards  and  the 
appropriate  general  industry  access  and 
egress  standards  into  a  single, 
comprehensive  Part  1915  that  would 
apply  to  all  activities  and  areas  in 
shipyards  (except  construction  activities 
covered  by  Part  1926).  The  proposed 
provisions  will  delete  many  existing 
specification  provisions  which  ciurently 
limit  employer  innovation,  and  where 
appropriate,  use  performance-oriented 
provisions  to  address  the  hazards  of 
access  and  egress. 

The  specific  topic  of  access  and 
egress  is  currently  addressed  in  Subpart 
E  of  the  current  Shipyard  Employment 
Standards,  along  with  the  topics  of 
scaffolds,  ladders,  and  other  walking/ 
working  surface  considerations.  To 
format  the  rules  into  a  more  logical 
grouping  of  topics,  this  and  related 
actions  would  retain  coverage  of 
stairways,  ladders  and  other  access  and 
egress  concerns  in  Subpart  E,  and  would 
relocate  fall  protection  and  scaffolds 
from  the  current  Subpart  E  to  a  new 
Subpart  M — Fall  Protection,  and  a  new 
Subpart  N— Scaffolds. 


dates:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  27. 1989.  Hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be  sent  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-044,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Adminisfration.  Room  N-2634,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Materials  in  the  rulemaking 
record  are  available  for  public 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  Foster,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-4647,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210,  Telephone:  (202)  523-8151. 
SUPPt^MENTARY  INFORMATION:  The 

principal  author  of  this  Notice  of 
Proposed  Rulemaking  is  Roy  F. 
Gumham,  Office  of  Construction  and 
Civil  Engineering  Safety  Standards. 
Occupational  Safety  and  Health 
Administration. 

I.  Background  and  Approach 

In  May  1971,  the  Occupational  Safety 
and  Health  Administration  under 
authority  granted  by  section  6(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655),  adopted  estabhshed 
Federal  standards  issued  under  section 
41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941),  as  standards  applicable  to  ship 
repairing  (29  CFR  Part  1915), 
shipbuilding  (29  CFR  Part  1916).  and 
shipbreaking  (29  CFR  Part  1917) 
operations.  In  addition,  OSHA  adopted 
other  Federal  standards  and  national 
consensus  standards  as  general  industry 
standards  (29  CFR  Part  1910)  and 
construction  industry  standards  (29  CVH 
Part  1926)  which  were  made  applicable 
to  hazards  and  working  conditions  not 
specifically  covered  by  Parts  1915, 1916, 
or  1917.  On  April  20, 1982,  the  ship 
repairing,  shipbuilding,  and 
shipbreaking  standards  were 
consolidated  into  one  Part  1915  of  Title 
29,  Code  of  Federal  Regulations,  and 
titled  "Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment" 
(47  FR  16984).  The  consolidation 
eliminated  duplicate  provisions  and 
overlapping  provisions,  but  did  not  alter 
substantive  requirements.  The 
consolidation  did  not  affect  the 
applicability  of  general  industry 
standards  in  29  CFR  Part  1910  to 
hazards  or  conditions  in  shipyard 
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employments  not  specifically  addressed 
in  the  consolidated  Part  1915  (see  29 
CFR  1910.5(c)(2)). 

In  1982,  the  Shipbuilders  Council  of 
America  and  the  American  Waterways 
Shipyard  Conference  requested  OSHA 
to  indentify  the  speciHc  applicable 
provisions  of  the  general  industry 
standards  which  apply  to  shipyards,  and 
consolidate  them  with  the  existing  Part 
1915  provisions  into  a  single  set  of 
shipyard  employment  standards.  OSHA 
has  determined  that  such  consolidation 
is  appropriate.  This  and  other  proposed 
rulemakings  will  eventually  incorporate 
all  applicable  Part  1910  provisions  into 
the  existing  organization  of  Part  1915. 
The  present  Part  1915  organizational 
format,  which  is  already  familiar  to 
present  users  of  the  shipyard  standards, 
provides  a  logical  grouping  of  related 
provisions  based  on  the  type  of  work 
activity,  hazard,  or  equipment  involved. 
However,  when  a  regrouping  of  topics 
would  facilitate  understanding  of  the 
rules,  or  when  applicable  Part  1910 
provisions  have  no  counterpart  in  the 
existing  Part  1915  structure,  the 
proposals  would  create  new  subparts  or 
subpart  headings  in  Part  1915. 

In  addition  to  consolidating  the 
provisions  of  Part  1910  and  Part  1915, 
OSHA  proposes  to  revise  the 
consolidated  provisions  as  appropriate. 
OSHA  has  not  substantively  revised 
many  of  the  current  provisions  in  these 
parts  since  they  were  promulgated  in 
1971.  OSHA  believes  some  provisions 
need  to  be  revised  to  reflect 
technological  advances.  Other 
provisions  need  to  be  revised  because 
they  are  based  on  national  consensus 
standards  issued  prior  to  1971,  and  do 
not  reflect  the  revisions  made  since  that 
time.  As  the  provisions  are  consolidated, 
all  such  revised  consensus  standards 
will  be  reviewed,  and  OSHA's 
provisions  revised  as  necessary  to 
effectuate  the  purposes  of  the  standard 
and  the  OSH  Act.  Where  practical,  all 
current  incorporations  by  reference  of 
national  consensus  standards  and  other 
materials  will  be  deleted  by  the 
proposed  standards,  and  the  text  of  all 
such  requirements  will  be  proposed  for 
inclusion  in  the  body  of  the  proposed 
standards,  or  their  appendices.  This 
approach  is  intended  to  assist 
employers  in  determining  what  duties 
and  obligations  are  imposed  by  a 
provision  by  minimizing  the  need  to 
refer  to  documents  outside  Part  1915. 
OSHA  will  also  use  the  consolidation 
project  to  replace  specification 
requirements  with  performance-oriented 
requirements  where  it  is  known  that 
there  is  more  than  one  way  to  provide 
safety  equivalent  to  that  provided  by  the 


present  specification  requirements.  In 
these  situations,  OSHA  sets  forth  the 
requirement  in  performance-oriented 
language,  and  relocates  the  specification 
language  requirements  to  an  appendix. 
The  appendices  are  discussed  in  more 
detail  below.  Specification  requirements 
would  be  used  in  the  main  text  only 
where  necessary  to  set  appropriate 
limits  and  to  clarify  duties  and 
obligations. 

The  revision  of  the  shipyard 
employment  standards  will  be 
coordinated  with  efforts  to  revise 
parallel  provisions  in  the  construction 
and  general  industry  standards,  so  that 
consistent  coverage  of  hazards  which 
are  encountered  in  these  industry 
sectors  can  be  provided. 

II.  Sununary  and  Explanation  of  the 
Proposal 

The  topic  "access  and  egress"  is 
currently  covered  by  29  CFR  Part  1915, 
Subpart  E — Scaffolds,  Ladders,  and 
Other  Working  Surfaces;  29  CFR  Part 
1910,  Subpart  D— Walking-Working 
Surfaces:  and  29  CFR  Part  1910,  Subpart 
E — Means  of  Egress.  Consolidating  these 
three  subparts  into  one  subpart  would 
result  in  a  large,  cumbersome  subpart 
because  of  the  wide  range  of  topics 
covered.  Therefore,  OSHA  is  proposing 
to  divide  the  consolidated  Part  1915 
standards  into  three  subparts.  The 
proposed  subparts  would  be  Subpart 
E — Access  and  Egress;  Subpart  M — Fall 
Protection;  and  Subpart  N — Scaffolds. 
This  reformatting,  in  and  of  itself,  would 
not  create  nor  delete  any  requirements. 

In  accordance  with  paragraph  6(b)(8) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655),  the  agency 
has  reviewed  the  various  national 
consensus  standards  that  cover  working 
conditions  dealt  with  in  this  proposal. 
Where  appropriate,  OSHA  has 
incorporated  provisions  from  those 
national  consensus  standards  as  part  of 
this  proposal.  OSHA  believes  that  the 
proposed  standard  will  better  effectuate 
the  purposes  of  the  Safety  and  Health 
Act  of  1970  than  the  national  consensus 
standards  which  have  not  been  made  a 
part  of  this  proposal,  because  this 
proposal  is  more  comprehensive  and 
provides  greater  flexibility  in  its 
requirements  for  safety. 

The  following  discussion  provides  a 
more  detailed  explanation  of  the 
proposed  provisions  related  to  access 
and  egress. 

Section  1915.71    Scope,  application,  and 
definitions  applicable  to  this  subpart. 

Section  1915.71(a) — Scope  and 
application.  This  paragraph  would 
outline  the  scope  and  application  of  the 
entire  Subpart  E.  The  proposal  would 


apply  to  all  workplaces  and  operations 
found  in  shipyards,  including  those 
aboard  vessels  and  subassemblies  of 
vessels,  except  as  follows:  Access/ 
egress  requirements  for  employees 
involved  in  the  construction,  alteration. 
repair  (including  painting  and 
decorating]  and  demolition  of  shore 
facilities  would  continue  to  be 
addressed  by  29  CFR  Part  1926— 
Construction  Industry  Standards,  which 
are  not  a^ected  by  this  proposal;  and 
access/egress  requirements  for 
employees  on  scaffolds  would  be  as 
provided  in  proposed  Subpart  N — 
Scaffolds.  This  proposal  would 
incorporate  all  applicable  provisions  of 
29  CFR  Part  1910,  Subparts  D  and  E, 
related  to  access  and  egress,  and  those 
subparts  would  no  longer  apply  to 
access  and  egress  considerations  in 
shipyard  workplaces  and  operations. 

Certain  of  the  proposed  standards 
contain  "grandfather"  provisions.  These 
provisions  would  allow  employers  to 
continue  using  facilities  and  equipment 
which  do  not  meet  the  proposed 
requirements,  but  which  do  meet  the 
regulations  presently  in  effect.  Thus, 
specified  facilities  which  are  currently 
meeting  OSHA  criteria  would  not  have 
to  be  replaced  or  altered  to  meet  the 
new  criteria.  However,  all  new  facilities 
and  equipment  built  or  installed  after 
the  effective  date  of  this  subpart  would 
have  to  meet  the  proposed  criteria.  For 
example,  proposed  paragraph 
§  1915.85(c)(3)  would  require  stairrails  to 
be  at  least  36  inches  high,  whereas  the 
existing  rule  requires  such  rails  to  be  at 
least  30  inches  high.  Under  the  proposed 
rules,  employers  would  not  have  to  re- 
install stairrails  in  existing  stairways. 
However,  all  stairways  created  or 
installed  after  the  effective  date  of  this 
standard  would  have  to  have  stairrails 
located  at  the  new  height. 

In  the  proposed  rules,  all 
"grandfathering"  provisions  are 
indicated  in  brackets  ([    ])  immediately 
following  the  new  criteria.  If  a 
requirement  does  not  contain  a 
bracketed  provision,  then  no 
"grandfathering"  exception  is  made.  In 
the  Specific  Issues  section  of  this 
preamble,  OSHA  requests  comments  as 
to  whether  the  provisions  proposed  for 
"grandfathering"  should  indeed  be 
"grandfathered,"  and  whether  or  not 
other  provisions  should  be 
"grandfathered." 

Section  1915. 71(b)— Definitions 
applicable  to  this  subpart.  This 
paragraph  lists  and  defines  all  major 
words  used  in  the  proposed  standard. 
Many  of  the  definitions  are  the  same  as 
those  in  the  existing  standards, 
however,  some  have  been  reworded  for 
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uniformity  or  clarity.  The  following 
words  have  been  added  or  have  been 
changed  substantively  from  the  existing 
definitions: 

"Cleat."  In  addition  to  the  §  1910.21 
definition  that  this  is  a  ladder  cross- 
piece  used  for  stepping,  this  term  also  is 
used  to  describe  ^nsverse  strips  of 
material  such  as  wood  or  metal  used  on 
inclined  surfaces  to  provide  footing. 

"Double  cleat  ladder."  This  term 
describes  three  rail  ladders  which  are 
used  to  provide  simultaneous  two-way 
access  for  employees. 

"Equivalent."  This  term  is  used  in  the 
proposal  to  allow  alternative  means  of 
complying  with  the  standards.  The 
definition  makes  clear  that  the  employer 
must  demonstrate  that  all  alternative 
means  of  compliance  will  provide  an 
equal  or  greater  degree  of  safety  than 
that  attained  by  using  the  method  or 
item  specified  in  the  standard. 

"Failure."  This  word  is  used  in 
performance-oriented  paragraphs  such 
as  §  1915.85(c)(5)  which  addresses 
stairrail  strength.  The  definition  makes 
it  clear  that,  along  with  breakage  and 
separation  of  component  parts,  load 
refusal  (the  point  where  the  ultimate 
strength  of  a  component  is  exceeded)  is 
also  considered  to  be  failure.  This  is  the 
point  where  structiu-al  members  lose 
their  ability  to  carry  loads. 

"Fixed  ladder."  This  term  is  used  to 
describe  shoreside  permanently 
installed  side-step  and  through-type 
ladders  used  in  buildings  and  structures. 
Such  ladders  do  not  include  any  ladder 
permanently  installed  aboard  a  vessel 
or  vessel  section. 

"Handrail."  The  proposed  definition 
explains  that  handrails  are  used  to 
provide  employees  with  a  handhold  for 
support.  The  proposed  defmition  deletes 
the  existing  language  which  limits 
handrails  to  bars  or  pipes  "supported  on 
brackets  from  a  wall  or  partition  *  *  * 
(to  provide)  a  handhold  in  case  of 
tripping."  The  new  definition  recognizes 
that  handrails  are  not  limited  in  form  to 
wall-  or  partition-mounted  bars  or  pipes. 
For  example,  the  toprail  of  a  stairrail 
system  may  serve  as  a  handrail  when 
installed  according  to  paragraph 
§  1915.85(c)(7). 

"High  hazard  contents"  and  "ordinary 
hazard  contents."  These  terms  are  used 
to  describe  conditions  where  fire  or 
other  emergency  procedures  are 
necessary.  They  are  the  same  definitions 
as  existing  §  1910.35(f)  and  (g),  except 
the  existing  phrase  "to  be  feared"  would 
be  replaced  by  the  word  "likely." 

"In  dry  dock."  This  term  is  used  to 
describe  a  vessel's  location  when  it  is  in 
a  graving  dock,  basin,  dry  dock 
(including  floating  dry  docks),  or  on  a 
marine  railway. 


"Jacob's  ladder."  This  term  is  used  to 
describe  a  unique  type  of  ladder  with 
fiexible  siderails  commonly  found  in 
shipyards. 

"Ladder  safety  device."  This  term 
defines  such  devices  as  systems,  other 
than  cages  or  wells,  used  in  conjunction 
with  a  lacider.  which  will  limit  an 
employee's  fall  from  a  ladder  without 
that  person  having  continually  to 
manipulate  the  device  or  any  part 
thereof.  This  is  a  change  from  the 
existing  definition  in  S  1910.21(e)(13). 
which  describes  such  devices  as  those 
which  eliminate  or  reduce  the  possibility 
of  falls  on  ladders.  The  proposal 
recognizes  that  such  devices  do  not 
function  by  eliminating  or  reducing  the 
possibility  of  falls;  they  do,  however, 
minimize  or  reduce  the  actual  fall 
distance  traveled. 

"Lower  levels."  This  term  is  used  to 
describe  the  areas  to  which  an  employee 
could  fall.  The  definition  does  not  apply 
to  the  surface  on  which  the  employee  is 
performing  work  duties. 

"Maximum  intended  load."  This  is  a 
new  term  used  in  paragraphs 
§§  1915.86(a)(1)  and  1915.87(b)(2)  to 
clarify  the  types  of  loads  which  must  be 
considered  when  building  a  ladder  or  a 
ramp,  and  is  used  in  paragraph 
§  1915.86(b)(3)  to  limit  the  amount  of 
load  which  may  be  placed  on  a  ladder. 

"Means  of  access."  This  term  is  used 
in  lieu  of  the  following  list  of  access 
facilities:  Ladders,  stairways,  ramps, 
runways,  gangways,  walkways, 
catwalks,  dockboards.  and  personnel 
hoists. 

"Portable  ladder."  This  term  is  used  to 
distinguish  ladders  that  can  be  readily 
moved  or  carried,  from  fixed  ladders 
(those  which  are  an  integral  part  of  a 
building  or  structure). 

"Riser  height."  This  term  replaces  the 
term  "rise."  There  is  no  change  to  the 
definition,  for  the  purposes  of  this 
standard,  the  term  "tread"  used  in  the 
definition  includes  landings. 

"Single  cleat  ladder."  This  term  is 
used  to  describe  two  rail  ladders. 

"Stairrail  system."  This  term  replaces 
the  existing  term  "stair  railing."  which  is 
often  used  to  describe  only  the  top 
member  of  a  railing  system.  Stairrail 
systems  protect  employees  from  falling 
off  the  side  of  a  stairway,  and  may 
consist  of  a  rail  system  (toprail,  midrail, 
posts,  balusters,  or  similar  components) 
or  may  be  a  wall.  Handrails  are  the 
components  used  to  provide  grab  holds 
while  climbing  or  descending  stairs. 
Handrails  are  normally  mounted  on  the 
side  of  stairrail  systems,  but  when 
installed  according  to  the  height  criteria 
of  paragraph  S  1915.85(c)(7),  may  be  the 
same  component  as  the  topmost  piece  of 
a  stairrail  system  (i.e.,  they  may  be  the 


toprail  in  a  rail  system,  or  the  lOp  edge 
of  a  wall  section). 

"Unprotected  sides  and  edges."  This 
is  a  new  term  and  defines  such  areas  as 
those  where  there  is  no  wall  or  guardrail 
system  39  inches  or  more  in  height,  or 
where  there  is  no  stairrail  system  36 
inches  or  more  in  height.  This  definition 
is  consistent  with  the  term  as  used  in  the 
proposed  Subpart  M — Fall  Protection, 
§1915.201. 

"Vessel  section."  This  term  is  used  to 
clarify  the  areas  where  certain  rules 
apply.  It  means  all  sub-assemblies, 
modules,  and  other  components  of  a 
vessel  which  are  not  directly  attached  to 
the  vessel  because  of  the  state  of 
construction,  repair,  or  breaking. 

Section  1915.72    General  requirements 
for  means  of  access. 

This  section  specifies  where 
stairways,  ladders,  ramps,  nmways. 
gangways,  walkways,  catwalks,  or 
personnel  hoists  are  to  be  provided  in 
order  for  employees  to  have  safe  means 
of  access  between  levels. 

Section  1915.72(a) — Where  required. 
This  paragraph  would  require  stairways, 
ladders,  ramps,  runways,  gangways, 
walkways,  catwalks,  or  personnel  hoists 
to  be  provided  at  all  personnel  points  of 
access  between  working  levels  which 
are  19  inches  or  more  apart  in  elevation, 
and  where  operations  require  regular 
travel  between  the  working  levels 
(including  access  to  operating  platforms 
on  all  equipment  which  require  attention 
routinely  during  operations.)  This  is 
essentially  the  same  provision  as 
existing  rule  §  1910.24(b)  except  the 
proposed  rule  applies  to  vessel  access 
as  well  as  shoreside  access.  The  19-inch 
criterion  is  added  to  clarify  the  amount 
of  elevation  difference  which  must  be 
present  before  the  rule  would  apply. 
This  amount  is  equivalent  to  twice  the 
maximum  stairway  step  spacing 
presently  allowed  by  §  1910.24(e).  Spiral 
stairways  would  be  allowed  only  where 
they  provide  the  only  practical  means  of 
access.  This  is  essentially  the  same 
limitation  as  in  §  1910.24(b). 

Section  1915.72(b)— When  required. 
This  paragraph  would  require  all 
systems  and  duties  required  by  the 
proposal  to  be  provided  and  installed, 
and  performed,  respectively,  before 
employees  begin  work  from  the  work 
surface  where  protection  is  required. 
This  requirement  is  implied  by  the 
existing  provisions  of  Subpart  D  of  Part 
1910  and  Subpart  E  of  Part  1915,  but  is 
not  explicitly  set  forth.  The  proposal 
would  clarify  that  these  provisions  are 
to  be  met  before  work  begins  in  an  area. 


Section  1915.73    Access  to  vessels. 

This  section  sets  forth  the 
requirements  for  access  to  vessels,  and 
is  based  on  the  provisions  currently 
contained  in  §  1915.74. 

Section  1915.73(a)— Access  to  vessels 
afloat.  This  paragraph  would  apply  to 
all  vessels  (except  floating  drydocks) 
afloat,  which  are  not  lying  abreast  of 
another  vessel,  and  which  are  not  in 
drydock.  The  following  table  lists  the 
proposed  provisions  of  paragraph 
§  1915.73(a).  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed;  except  as 
noted: 


Proposed  provision 


Proposed  provision 

Existing  provision 

81915.73(a)(1) 

81915.74(a)(1) 

8 1915.74(a)(4) 

81915.74(a)(5) 

81915.74(a)(6) 

81915.74(a)(7) 

81915.74(a)(8) 

81915.74(a)(9) 

81915.74(a)(11) 

81915.74(a)(12) 

81915.73(a)(2) 

8 191 5.73(a)(3) 

81915.73(a)(4) 

81915.73(a)(5) 

8 1915. 73(a)(6) 

81915.73(a)(7) 

81915.73(a)(9) 

8l9l5.73(a)(10) 

The  gangway,  ladder,  Jacob's  ladder, 
and  stair  criteria  presently  contained  in 
paragraphs  §  1915.74(a)(1)  and  (a)(9)  are 
not  repeated  in  proposed  paragraphs 
§  1915.73(a)(1)  and  (a)(7).  Instead,  these 
requirements  would  be  moved  to 
proposed  paragraphs  §  1915.85 
Stairways,  §  1915.86  Ladders,  and 
§  1915.87  Gangways,  ramps,  walkways, 
and  catwalks. 

The  existing  §  1915.73(a)(2)  and  (a)(3) 
requirements  relating  to  guardrail 
systems  on  gangways  and  turntables 
would  be  addressed  in  proposed 
Subpart  M — Fall  Protection. 

Paragraph  (a)(8)  of  §  1915.73  would 
provide  that  obstructions  not  be  laid  on 
or  across  means  of  access.  This  is  the 
same  requirement  as  §  1915.74(a)(10) 
except  the  term  "means  of  access" 
replaces  the  existing  term  "gangway." 
OSHA  believes  that  no  obstructions 
should  be  placed  on  or  across  any 
means  of  access. 

Section  1915.73(b)^Access  to  vessels 
in  drydock,  and  between  vessels.  This 
paragraph  would  apply  to  all  vessels 
which  are  drydocked,  and  to  all  vessels 
lying  abreast  of  each  other  whether 
afloat  or  drydocked. 

The  following  table  lists  the  proposed 
provisions  of  paragraph  S  1915.73(b) 
which  would  not  be  substantively 
changed  from  the  corresponding 
requirements  in  the  existing  paragraphs 
listed,  except  as  noted: 


8  1915  73(b)(1) 
81915.73(b)(2) 
81915.73(b)(3) 
81915.73(b)(4) 


Existing  provision 


81915.74(b) 
81915.74(b) 
81915.74(b) 
8  1915.74(b) 


The  gangway,  ladder,  Jacob's  ladder, 
and  stair  criteria  presently  required  by 
paragraph  S  1915.74(b)  are  not  repeated 
in  proposed  paragraph  §  1915.73(b). 
Instead,  these  requirements  would  be 
moved  to  proposed  standards  §  1915.85 
Stairways,  §  1915.86  Ladders,  and 
§  \9\b.Q7  Gangways,  walkways,  ramps, 
and  catwalks  and  dockboards  (bridge 
plates). 

Paragraph  (b)(3)  of  §  1915.73  would 
provide  that  obstructions  not  be  laid  on 
or  across  means  of  access.  This  is  the 
same  provision  as  required  by 
§  1915.74(b)  except  the  term  "means  of 
access"  replaces  the  existing  term 
"gangway."  As  noted  above,  OSHA 
believes  that  no  obstruction  should  be 
placed  on  or  across  any  means  of 
access. 

Section  1915.73(c)— Access  to  barges 
and  river  towboats.  This  paragraph 
would  set  forth  the  requirements  for 
access  to  barges  and  river  towboats. 
The  following  table  lists  the  proposed 
provisions  of  paragraph  §  1915.73(c) 
which  would  not  be  substantially 
changed  from  the  corresponding 
requirements  in  the  existing  paragraphs 
listed,  except  as  noted: 


Proposed  provision 

Existing  provision 

81915.73(c)(2) 

51915.74(c)(2) 

81915.73(c)(3) 

§  1915  74(c)(3) 

81915.73(c)(4) 

6  1915  74(c)(3) 

8  191 5. 73(c)(5) 

S  1915  74(c)(3) 

Paragraph  (c)(1)  of  §  1915.73  would 
require  gangways,  ramps,  or  walkways 
to  be  used  when  employees  cannot  step 
safely  to  or  from  the  wharf,  float,  barge, 
or  river  towboat  alongside  the  vessel. 
When  gangways,  ramps,  or  walkways 
are  impracticable,  then  ladders  shall  be 
used.  "This  is  the  same  requirement  as 
§  1915.74(c)(2)  except  the  existing 
provision  inadvertently  omitted 
references  to  ramps  and  walkways. 

The  ramp  and  stair  criteria  presently 
required  by  §  1915.74(c)(1)  and  (c)(3)  are 
not  repeated  in  proposed  paragraph 
§  1915.73(c).  Instead,  these  requirements 
would  be  moved  to  proposed  §  1915.87 
Gangways,  walkways,  ramps,  catwalks, 
and  dockboards  (bridge  plates),  and 
S  1915.85.  Stairways,  respectively. 

Section  1915.74    Access  to  drydocks 
and  drydock  wingwalls 

This  section  would  set  forth  the 
requirements  for  access  to  drydocks  and 


drydock  wingwalls,  and  is  based  on  the 
provisions  currently  contained  in 
§  1915.75.  The  following  table  hsfs  the 
proposed  provisions  of  paragraph 
§  1915.74  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed,  except  as 
noted: 


Proposed  provision 

Existing  provision 

81915  74(a) 

81915  75(a) 

8  1915.74(b) 

81915  75(f) 

Existing  provisions  i  1915.75(b) 
through  (e),  which  cover  guardrail 
systems,  would  be  relocated  to  proposed 
Subpart  M — Fall  Protection. 

The  gangway,  ramp,  stairway,  and 
ladder  criteria  presently  required  by 
paragraph  {  1915.75(a)  and  (f)  would  be 
moved  to  proposed  §  1915.85  Stain\'ays, 
§  1915.86  Ladders,  and  §  1915.87 
Gangways,  ramps,  walkways,  and 
catwalks. 

Section  1915.75    Access  to  cargo  spaces 
and  confined  spaces  aboard  vessels 

This  section  would  set  forth  the 
requirements  for  access  to  cargo  spaces 
and  confined  spaces  aboard  vessels, 
and  is  based  on  the  provisions  in 
§  1915.76. 

Section  1915.75(a) — Caigo  spaces. 
This  paragraph  would  set  forth  the 
access  requirements  for  cargo  spaces. 
Paragraph  (a)(1)  of  §  1915.75  would 
require  at  least  one  safe  and  accessible 
ladder  in  a  cargo  space  into  which 
employees  must  enter  or  in  which 
employees  are  working.  This  is 
essentially  the  same  requirement  as 
§  1915.76(a),  except  the  proposed 
provision  clarifies  the  point  that  ladders 
may  not  be  removed  as  long  as  someone 
is  in  the  space. 

The  following  table  lists  the  proposed 
provisions  of  paragraph  S  1915.75(a) 
which  would  not  be  substantively 
changed  from  the  corresponding 
requirements  in  the  existing  paragraphs 
listed  below: 


Proposed  provisioo 

Existing  provision 

81915.75(a)(2) 

51915.76(a)(4) 

61915.75(a)(3) 

81915  76(a)(2) 

8  1915.75(a)(4) 

8  1915. 76(a)(3) 

8  1915.75(a)(5) 

8  1915.76(a)(5) 

81915  75(a)(6) 

81915.76(a)(5) 

Section  1915.75(b) — Confined  spaces. 
This  pargraph  would  set  forth  the  access 
requirements  for  confined  spaces. 

Paragraph  (b)(1)  of  §  1915.75  would 
require  more  than  one  access  opening  to 
be  provided  to  a  shipboard  confined 
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space  in  which  employees  are  working, 
and  in  which  a  hazardous  or  explosive 
atmosphere  can  be  generated  by  the 
work  being  performed,  except  where  the 
structure  or  arrangement  of  the  vessel 
makes  this  provision  impractical.  This  is 
the  same  provision  as  S  1915.76(b)(1) 
except  the  term  "explosive  atmosphere" 
is  added  to  clarify  the  nature  of  the 
hazards  which  pose  a  danger  to 
employees. 

In  addition,  the  requirements  of  this 
paragraph  would  not  apply  to  vessels 
designed  in  accordance  with  the  rules  of 
the  various  worldwide  classification 
societies,  or  with  United  States  Coast 
Guard  (USCG)  standards  which  require 
only  one  access  opening,  as  the  cutting 
of  a  second  opening  may  violate  such 
rules  or  standards. 

Paragraph  {b)(2)  of  {  1915.75  would 
require  that  when  ventilation  ducts  must 
pass  through  an  access  opening  to  a 
conflned  space,  the  ducts  be  of  a  type 
and  arrangement  as  to  permit  free 
passage  of  employees  through  at  least 
one  of  the  access  openings  (two 
openings  if  there  are  two  or  more  access 
openings  to  the  confined  space).  This  is 
the  same  requirement  as  9  1915.76(b)(2), 
except  the  requirement  is  changed  to 
recognize  that  some  conflned  spaces 
only  have  one  opening. 

Sections  1915.76  through  1915.79 

These  sections  would  be  reserved  for 
future  use. 

Section  1915.80  and  Section  1915.81 
General  and  specific  requirements  for 
means  of  egress  from  buildings  and 
structures 

These  sections  would  set  forth  the 
general  and  specific  requirements  for 
means  of  egress  from  buildings  and 
structiu-es.  The  provisions  are  essential 
to  providing  a  safe  means  of  egress  from 
fire  and  other  emergencies  which  occur 
in  buildings  and  structures.  (The 
provisions  of  these  sections  would  not 
apply  to  vessels,  vessel  sections, 
vehicles,  or  other  mobile  equipment, 
however,  public  comment  is  requested 
on  this  point  in  the  Specific  Issues 
section  of  this  preamble). 

The  proposed  provisions  are 
substantively  the  same  provisions  as 
existing  55 1910.36  and  1910.37. 
However,  as  indicated  in  the  table 
below,  some  of  the  provisions  would  be 
combined  to  reduce  redundancy,  and 
other  provisions  have  been  reworded  for 
clarity.  In  addition,  the  proposal  would 
delete  from  the  main  text  of  the  subpart 
requirements  addressing  exit  capacity, 
size,  and  marking,  and  replace  them 
with  performance-oriented 
requirements.  The  deleted  provisions 
would  be  relocated  to  Appendix  A.  That 


appendix  would  be  a  non-mandatory  set 
of  guidelines  provided  to  assist 
employers  in  complying  with  proposed 
§5 1915.80(c)(2)  and  1915.81{i)(2).  The 
guidelines  of  Appendix  A  would  be 
based  on  S  1910.36(b)(1)  and  (2).  and 
51910.37(c),  (d).  (f)(6),  (i),  and  (g)(8).  If 
an  employer  uses  these  guidelines, 
OSHA  will  treat  the  resulting  exit  as 
meeting  the  performance-oriented 
requirements  of  5  5 1915.80(c)(2)  and 
1915.81(i)(2).  However,  by  making  these 
specification  provisions  non-mandatory. 
OSHA  is  allowing  other  alternative 
methods  to  be  developed  that  are  just  as 
satisfactory  as  the  presently  mandated 
methods. 

The  following  table  lists  the  proposed 
provisions  and  the  corresponding 
requirements  of  the  existing  paragraphs: 


Proposed  provision 


1915.80(a)(1) 

1915.80(a)(2) 

1915.a0(a)(3). 

1915.80(a)(4) 

1915.80(a)(5)..._. 


1915.80(b) 

1915.80(c) 

1915.80(d) 

1915.80(e)(1).. 
1915  80(g)(2).. 
1915.80(g)(3).. 
1915.80(f)(1)... 
1915.80(f)(2)... 


1915.81(a) 

1915.81(b)(1).. 
1915.81(b)(2).. 
1915.81(b)(3).. 
191 5.81  (b)(4)_ 

1915.81(0) 

1915.81(d)(1).. 
1915.81(d)(2).. 
1916.81(d)(3).. 
1915.81(d)(4).. 
1915.81(e)(1).. 
1915.81(e)(2).. 
191S.81(e)(3).. 


1915.81(e)(4).. 
1915.81(f)(1)... 
1915.81(f)(2)... 
1915.81(f)(3)... 
1915.81(f)(4)... 

1915.81(g) 

1915.81(h)(1).. 


1915.81(h)(2)... 
1915.81(h)(3)... 
1915.81(h)(4)... 
1915.81(i)(1).... 
1915.81(iK2).._ 
1915.81(i)(3).... 
191 5.81  (0(4)  _.. 
191 5.81  (i)(5).... 
1915.81(0(6)  .„. 
191 5.81  (D 


Existing  provision 


81910.36(b)(1). 

81910.36(c)(3) 
81910.36(b)(4), 

81910.37(f)(1) 
81910.36(bK4). 

81910.37(k)(3) 
91910.36(bH5). 

81910.37(q)(1) 
8 1910.36(b)(5). 

81910.37(f)(4), 

81910.37(q)(2) 
8 1910.36(b)(6) 
81910.36(b)(7) 
81910.36(b)(8) 
81910.36(c)(1) 
81910.36(c)(2) 
8 1910.36(c)(3) 
81910.36(dK1) 
8l910.36(dM2). 

8 1910.37(m) 
81910.37(a) 
81910.37(b)(1) 
81910.37(b)(2) 
81910.37(b)(3) 
81910.37(b)(4) 
8  1910.37(e) 
81910.37(f)(1) 
81910.37(f)(2) 
81910.37(0(3) 
81910.37(0(5) 
81910.37(g)(2) 
81910.37(g)(3) 
8  1910.37(g)(4). 

81910.37(k)(2) 
81910.37(g)(5) 
81910.37(h)(1) 
81910.37(h)(1) 
8  1910.37(h)(2) 
81910.37(h)(2) 
81910.37(i) 
81910.37(l)(1), 

81910.37(0(4) 
81910.37(0(4) 
8 191 0.37(1  )(2) 
81910.37(q)(3) 
81910.37(q)(1) 
81910.37(q)(3) 
81910.37(q)(4) 
81910.37(q)(5) 
81910.37(qH6) 
8l910.37(q)(7) 
81910.37(0) 


Proposed  provision 

Existing  provision 

Appendix . 

81910.36(bH1). 

81910.36(bK2). 

81910.37(c). 

81910.37(d). 

81910.37(0(6). 

81910.37(0. 

81910.37(g)(8) 

Section  1915.82    Aisles  and 
passageways  in  buildings  and  structures 

This  section  would  set  forth  the 
requirements  to  keep  aisles  and 
passageways  in  buildings  and  structures 
clear  when  mechanical  handling 
equipment  is  being  used. 

The  following  table  lists  the  proposed 
provisions  of  this  section  which  would 
not  be  substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  provision 

Existing  provision 

8l9i5.82(aKi) - 

81915.82(a)(2) 

8 1915.82(a)(3) 

81910.22(b)(1) 
81910.30(bH1) 
91910.30(b)(1) 

S  191S.82(a)(4) 

91910.30(b)(1) 

81915.82(b)(1) 

81910.22(b)(1) 

81915.e2(b)(2)....„ 

81915.82(C) _. 

91910.30(b)(2) 
81910.22(bM2) 

Sections  1915.83  through  1915.84 

These  sections  would  be  reserved  for 
future  use. 

Section  1915.85    Stairways 

This  section  would  set  forth  the 
criteria  for  stairway  construction. 
Whereas  551915.72  through  1915.74 
specify  where  stairways  are  to  be 
provided,  this  section  specifies  how 
stairways  are  to  be  built.  Paragraph 
5 1915.85(a)  would  specify  criteria  for  all 
stairways  including  those  used  aboard 
vessels  at  points  of  vessel  access  which 
are  currently  covered  by  the  stairway 
provisions  of  55 1915.74  and  1915.75.  The 
provisions  do  not  apply  to  stairways 
which  are  a  part  of  a  vessel.  These 
provisions  are  based  on  55 1910.23  and 
1910.24. 

The  following  table  lists  the  proposed 
provisions  of  this  section  which  would 
not  be  substantively  changed  (except  as 
noted  below)  from  the  corresponding 
requirements  in  the  existing  paragraphs 
listed: 


Proposed  provision 


81915.85(a)(1) 

81915.85(a)(2) 

91915.85(a)(3) 

91915.85(a)(4) 

9l915.e5(a)(5) 

81915.85(a)(7) 


Existing  provision 


Propoeed  proviaion 

existing  proMsion 

81915.8S(a)(8) 

81915.S5(.)(9) 

8l»l5.W(aMl1).._ _... 

81»1535(a)(12) 

81910.24(0 

81910.24(0 
81910.24(b) 
81915.74(aM9) 

81910.24(g) 

81910.24(e) 

81910.24(0 

S1910.23(a)(10) 

81910.24(0 

81910.24(d) 


Paragraph  (a)(6)  of  6 1915.65  would 
require  stairways  to  be  capable  of 
supporting,  without  failure,  their  own 
weight  and  at  least  five  times  the 
maximum  intended  load  applied  to  the 
stairway,  or  their  own  weight  and  a 
concentrated  moving  Uve  load  oftJOOQ 
pounds,  whichever  is  greater.  This  is 
essentially  the  same  requirement  as 
5 1910.24(c),  except  the  proposal  clarifies 
that  the  total  load  a  stairway  must  carry 
includes  its  own  weight  plus  the 
specified  live  loads.  In  addition,  the 
proposal  would  require  the  stairway  to 
carry  these  loads  without  failure,  that  is. 
without  breaking,  separating,  or 
exceeding  the  ultimate  strength  of 
component  parts.  Although  this  is 
implicit  in  the  existing  provisions,  the 
proposal  would  clarify  the  point 

Paragraph  (a){10)  of  fi  1915.85  would 
require  all  parts  of  stairways  to  be  free 
of  hazardous  projections  such  as  nails 
protruding  from  walls.  This  is  a  new  rule 
as  there  is  no  similar  existing  Part  1910 
or  Part  1915  provisioiL  However,  OSHA 
does  make  this  requirement  for  the 
construction  industry  in  5 1926.501(c), 
and  proposes  to  include  it  in  this 
subpart  because  of  the  obvious  danger 
such  hazards  can  pose. 

Section  1915.85(b)— Stairrails  and 
handrails.  This  paragraph  would  set 
forth  the  requirements  for  all  stairrails 
and  handrails  (except  those  which  are 
part  of  a  vessel  or  vessel  section),  and 
would  apply  regardless  of  the  stair 
height  above  lower  levels.  In  the 
following  discussion,  it  is  important  to 
recognize  the  difl^erence  between  the 
terms  "stairrail"  and  "handrail."  As 
briefly  discussed  in  the  definitions 
section  above,  a  stairrail  is  a  vertical 
barrier  erected  along  unprotected  sides 
and  edges  of  a  stairway  to  prevent 
employees  from  falling  to  a  lower  level. 
A  handrail  is  a  rail  used  to  provide 
employees  a  handhold  for  support  while 
climbing,  descending,  or  resting  on  a 
stairway.  On  many  stairways,  the  top  of 
the  stairrail  system  doubles  as  the 
required  handrail. 

Paragraph  (b)(1)  of  5 1915.85  would 
require  stairways  having  four  or  more 
risers  to  be  equipped  with  at  least  one 
handrail,  and  one  stairrail  system  along 
each  unprotected  side  or  edge.  This  is 
essentially  the  same  provision  as  in 
5 1910.23(d)(1)  and  5 19ia24(h),  except 
the  proposed  requirements  do  not 
depend  upon  the  width  of  the  stairway. 


OSHA  believes  the  existing  width 
criteria  are  unnecessarily  specific  and 
do  not  significantly  affect  worker  safety. 
Consequently,  the  width  criteria  of 
5 1910.23(d)(1)  are  proposed  to  be 
deleted. 

Paragraph  (b)(2)  of  6 1915.85  would 
require  winding  and  spiral  stairways  to 
be  equipped  with  a  handrail  offset  to 
prevent  employees  from  walking  on 
those  portions  of  the  stairways  where 
the  treads  are  less  than  six  inches  wide. 
Hiis  is  the  same  requirement  as 
5 1910.23(d)(2).  except  the  proposal 
expands  the  rule  to  include  spiral 
stairways.  Spiral  stairways  would  be 
included  because  the  problem  of  too 
narrow  a  tread  is  common  to  both  types 
of  stairways. 

Paragraph  (b)(3)  of  5 1915.85  would 
require  the  height  of  new  stairrails  to  be 
not  less  than  36  inches  (30  inches  for 
existing  systems)  as  measured  from  the 
upper  surface  of  the  stairrail  system 
down  to  a  point  on  the  upper  surface  of 
the  tread  in  line  with  the  face  of  the 
riser  at  the  forward  edge  of  the  tread. 
Existing  51910.23(e)(2)  presently 
specifies  a  minimum  height  of  30  inches 
and  a  maximum  height  of  34  inches, 
measured  the  same  way  as  required  by 
the  proposed  rule.  TTie  limits  specified  in 
the  existing  rule  were  developed  so  they 
would  be  compatible  with  existing 
handraU  limits  which  were  also  30  and 
34  inches,  and  so  allowed  one  rail  to 
serve  two  functions.  However,  a  study 
by  the  University  of  Michigan  (Ref.  1:56) 
shows  that  the  minimum  height  for 
railings  providing  fall  protection  should 
be  42  inches.  That  study  suggests  that 
even  42  inches  may  be  too  low  because 
"the  height  of  the  stair  railing  several 
steps  below  the  point  where  the  fall 
originates  is  considerably  lower  than  the 
stair  railing  height  at  the  point  where  the 
fall  originates,  thus,  it  appears  that  a  fall 
during  descent  may  be  more  likely  to 
project  the  subject  in  the  direction  of 
this  'lower'  railing,  and  possibly  over  the 
railing"  (Ref.  1:57).  Nevertheless,  in 
order  to  recognize  the  Umits  already 
established  by  many  existing  building 
codes,  and  to  allow  shipyards  to 
continue  the  common  practice  of 
combining  stairrails  and  handrails  into 
one  railing  system,  OSHA  is  proposing 
that  the  minimum  height  of  stairrails  be 
36  inches.  In  addition,  because  it  would 
not  be  feasible  to  require  retrofitting  of 
all  existing  railings  in  shipyards.  OSHA 
is  proposing  that  existing  systems  be 
"grandfathered." 

Paragraph  (b)(4)  of  5 1915.85  would 
require  midrails,  screens,  mesh, 
intermediate  vertical  members  (such  as 
balusters),  or  equivalent  structiiral 
members  to  be  placed  between  the 


stairways  steps  and  the  top  of  the 
stairrail  systenL  This  is  essentially  the 
same  as  existing  rule  5 1910.23(e)(2) 
which  requires  stairrails  to  be  similar  in 
construction  to  guardrails,  except 
specified  alternatives  to  midrails  would 
be  allowed.  Paragraph  (b)(4)(i)  would 
require  midrails,  when  used,  to  be 
located  midway  in  height  on  a  stairrail 
system.  This  is  the  same  requirement  as 
contained  in  5 1910.23(e)(1).  Paragraph 
(b)(4)(ii)  would  require  screens  or  mesh, 
when  used,  to  HU  the  entire  opening 
between  toprail  and  stairway  steps,  and 
paragraph  (b)(4)(iii)  would  require 
baluster  type  members  to  be  no  more 
than  19  inches  apart.  Paragraph 
(b)(4)(iv)  would  allow  other 
arrangements  of  structural  members 
provided  all  openings  in  the  system  are 
not  more  than  19  inches  wide.  TTiese 
rules  would  technically  be  new 
provisions  as  the  existing  rule  only 
addresses  the  use  of  midrails.  However, 
these  new  rules  are  not  expected  to 
increase  costs  of  compliance  because 
they  are  alternative  choices  to  the  use  of 
midrails,  and  would  allow  greater 
flexibility  for  the  employer  providing  fall 
protection. 

Paragraph  (b)(5)  of  5 1915.85  would 
require  handrails  and  the  toprails  of 
stairrail  systems  to  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  2(X)  pounds  applied  within  two 
inches  of  the  top  surface,  in  any 
downward  or  outward  direction,  and  at 
any  point  along  the  top  edge.  This  is 
essentially  the  same  requirement  as 
contained  in  5 1910.23(e)(3). 

Paragraphs  (b)(6)  and  (b)(7)  of 
5 1915.85  specify  the  maximum  and 
minimum  height  for  handrails,  and 
stairrails  which  are  to  serve  as 
handrails.  Although  existing  rules 
55 1910.23(e)(2)  and  1910.23(e)(5)(ii) 
specify  30  and  34  inches  as  appropriate 
limits,  a  study  by  the  University  of 
Michigan  (Ref.  1:43)  has  determined  that 
33  inches  is  the  optimum  height  and  that 
a  variance  from  this  height  of  plus  or 
minus  three  inches  is  appropriate.  This 
new  limit  coupled  with  the 
requirements  of  paragraph  (b)(3),  would 
allow  any  36-inch  high  stairrail  system 
to  double  as  a  handrail.  However,  the 
upper  limit  for  handrails  is  proposed  to 
be  37  inches  to  allow  some  flexibility  in 
providing  a  system  that  can  meet  the 
hight  criterion  for  both  stairrail  systems 
and  handrail  systems. 

Paragraph  (b)(8)  of  5 1915.85  would 
require  stairrail  systems  and  handrails 
to  be  so  surfaced  as  to  prevent  injury  to 
employees  from  punctures  or 
lacerations,  and  to  prevent  the  snagging 
of  clothes  (which  in  turn  could  cause  an 
employee  to  trip).  This  is  the  same 
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requirement  as  §  1910.23(e)(3)[v)(o) 
which  covers  stairrails,  except  the 
proposal  would  also  include  handrails 
because  they  can  pose  the  same 
hazards.  This  provision  would  not 
preclude  rails  from  being  surfaced  to 
provide  grip  enhancement. 

Paragraph  (b}(9)  of  S  1915.85  would 
require  handrails  to  provide  an 
adequate  handhold  for  anyone  using 
them.  This  is  the  same  requirement  as  in 
§  1910.23{e)(5)(i). 

Paragraph  {b)(10)  of  §  1915.85  would 
require  that  the  ends  of  stairrail  systems 
and  handrails  be  constructed  such  that 
they  do  not  constitute  projection 
hazards.  This  is  the  same  requirement 
as  in  S  1910.23(e](l}  and 
§  1910.23(e)(5)(i). 

Paragraph  (b){ll)  of  §  1915.85  would 
require  handrails  to  be  spaced  a 
minimun  of  one  and  one-half  inches 
away  from  walls,  stairrail  systems,  and 
other  objects.  This  is  a  change  from 
§  1910.23(e)(6),  which  requires  a 
minimum  clearance  of  three  inches.  The 
proposed  change  would  bring  OSHA 
standards  into  conformance  with  the 
current  requirements  of  many  local 
building  codes,  as  well  as  to  ANSI 
standard  A12.1-1973.  "Safety 
Requirements  for  Floor  and  Wall 
Openings.  Railings,  and  Toeboards," 
paragraph  7.6  (Ref.  2). 

Section  1915.86  Ladders 

This  section  specifies  the 
requirements  for  all  ladders  used  by 
shipyard  employees,  except  those  which 
are  a  permanent  part  of  a  vessel  or 
vessel  section. 

Section  1915.86(a)— General. 
Paragraph  (a)  of  §  1915.85  would  set 
forth  the  general  requirements  for  the 
construction  of  ladders. 

Paragraph  (a)(1)  of  §  1915.88  would 
specify  minimum  strength  requirement 
for  all  ladders.  Specifically,  paragraph 
(a)(l){i)  would  require  each  portable 
ladder  and  each  job-built  ladder  to  be 
capable  of  supporting,  without  failure,  at 
least  four  times  the  maximum  intended 
load  applied  or  transmitted  to  that 
ladder  when  the  ladder  is  placed  at  an 
angle  of  75^2  degrees  from  horizontal. 
This  minimum  strength  requirements  for 
portable  ladders  is  essentially  the  same 
requirement  as  contained  in  existing 
paragraphs  (a)(4)  and  (a)(6)  of  S  1915.72, 
which  reference  the  A14.2-1972  ANSI 
standard  (paragraph  6.1.3)  for  portable 
metal  ladders  (Ref.  4)  and  the  A14.1- 
1975  ANSI  standard  (paragraph  6.1.3)  for 
portable  wood  ladders  (Ref.  3), 
respectively.  However,  breakage, 
separation  of  component  parts,  or  load 
refusal  would  be  used  as  the  failure 
criteria  instead  of  "deformation."  as 
some  rung  deformation  will  normally 


result  when  such  loads  are  applied,  and 
a  deformed  rung  does  not  necessarily 
indicate  a  ladder  which  is  unsafe  for 
use.  Job-built  ladders  do  not  have 
minimum  strength  criteria  either  in  the 
existing  OSHA  rules  or  in  the  ANSI 
standard  for  job-built  ladders,  A14.4- 
1979  (Ref.  5).  However,  their  potential 
use  is  the  same  as  that  of  manufactured 
portable  ladders,  and.  therefore,  the 
proposed  standards  would  impose  the 
same  strength  requirements. 

Paragraph  (a)(l)(ii)  of  S  1915.86  would 
require  fixed  ladders  to  be  capable  of 
supporting,  without  failure,  at  least  two 
loads  of  250  pounds  each,  concentrated 
between  any  two  consecutive  points  of 
attachment,  plus  other  anticipated  loads 
such  as  those  caused  by  wind  and  ice 
buildup.  The  paragraph  would  also 
require  that  each  step  and  rung  be 
capable  of  supporting  a  minimum 
concentrated  load  of  250  pounds, 
applied  in  the  middle  of  its  span.  This 
requirement  is  based  on  §  1910.27(a)(1). 
however,  the  specific  requirements  have 
been  changed  to  reflect  the  more  recent 
requirements  of  ANSI  A14.3-1984  (Ref. 
6),  paragraph  3.2.1.1.  The  ANSI  criteria 
are  based  on  loads  of  250  pounds,  and 
are  consistent  with  OSHA's  current  use 
of  250  pounds  as  the  average  design 
weight  of  an  employee  and  tools. 

OSHA  believes  it  may  not  be 
practicable  for  an  employer  to  test  every 
ladder  before  purchase  to  see  if  it  meets 
the  performance  criteria  of  paragraph 
(a)(1)  of  §  1915.86.  However,  many 
ladders  are  manufactured  to  meet  ANSI 
ladder  standards,  and  paragraph  (a)(1) 
would  recognize  such  ladders  as 
meeting  the  requirements  of  paragraph 
(a)(1).  Appendix  B  references  the  current 
ANSI  standards  that  apply  to  portable 
wood  ladders,  portable  metal  ladders, 
portable  reinforced  ladders,  fixed 
ladders,  and  job-made  ladders. 

Ladders  built  in  conformance  with 
Appendix  B  would  be  deemed  by  OSHA 
to  meet  the  strength  requirements  of 
paragraph  (a)(1).  This  includes  extra 
heavy  duty  type  lA  ladders  built  in 
accordance  with  the  1982  ANSI 
standards  for  portable  metal  ladders 
(Ref.  4).  The  standard  would  also  apply 
to  portable  reinforced  plastic  ladders 
(Ref.  9).  ANSI  requires  these  types  of 
ladders  to  have  a  safety  factor  of  only 
3.3.  However,  OSHA  believes  that  the 
extensive  testing  procedures  also 
required  by  ANSI  are  sufficient  to  insure 
adequate  ladder  strength. 

The  use  of  Appendix  B  would  allow 
design  flexibility  for  employers  who 
desire  to  engineer  their  own  ladders, 
and  would  provide  an  acceptable  design 
for  employers  who  do  not  desire  to  or 
cannot  engineer  the  ladders  they  use. 
The  important  consideration  is  that  the 


ladder  be  capable  of  safely  supporting 
the  loads  imposed. 

Paragraph  (a)(2)  of  §  1915.86  would 
require  ladder  rungs,  cleats,  and  steps  to 
be  parallel,  level,  and  uniformly  spaced 
when  the  ladder  is  in  position  for  use. 
This  requirement  is  based  on 
§  1910.25(c)(2)(l)(i)  which  applies  to 
portable  wood  ladders,  and 
§  1910.27(b)(l)(ii)  which  applies  to  fixed 
ladders.  However.  OSHA  believes  that 
proper  footing  is  necessary  on  all 
ladders  and  Uiis  provision  would  apply 
to  all  types  of  ladders. 

Paragraph  (a)(3)  of  §  1915.86  would 
require  that  nmgs.  cleats,  and  steps  be 
spaced  not  less  than  six  inches  apart, 
nor  more  than  12  inches  apart,  as 
measured  along  the  siderails  of  fixed 
and  portable  ladders,  and  that  the  limits 
be  six  and  16-^2  inches  for  individual 
step  or  rung  ladders.  The  12-inch  limit  is 
the  same  as  §§  1910.25(c)(2)(i)(6)  and 
1910.26(a)(l)(iii).  The  other  proposed 
limits  are  based  on  the  general  limits 
used  in  ANSI's  current  standards  for  the 
most  commonly  used  types  of  ladders 
(Refs.  5-9).  Public  comment  is  requested 
on  these  limits  in  the  Specific  Issues 
section  of  this  preamble. 

Paragraph  (a)(4)  of  §  1915.86  would 
specify  minimum  rung,  cleat,  and  step 
length  for  various  ladders.  These  limits 
are  based  on  current  {  1910.25(c)(2)(i)(c), 
§  1910.26(a)(2)(i).  §  1910.27(b)(l)(iii).  and 
§  1915.72(b)(5).  The  minimum  limit  of  12 
inches  for  plastic  reinforced  ladders  is 
based  on  the  requirements  set  forth  for 
such  ladders  in  ANSI  A14.5-1972  (Ref. 

9). 

Paragraph  (a)(5)  of  §  1915.86  would 
require  individual  rung  ladders  to  be 
shaped  such  that  employees'  feet  cannot 
slide  off  rung  ends.  "This  is  the  same 
requirement  as  S  1910.27(b)(l)(v). 

Paragraph  (a)(6)  of  S  1915.86  would 
require  rungs  and  steps  of  metal  ladders 
to  be  corrugated,  knurled,  dimpled, 
coated  with  skid  resistant  material,  or 
be  otherwise  treated  to  minimize 
slipping.  This  is  the  same  requirement  as 
the  portable  metal  ladder  requirement  in 
§  1910.26(a)(l)(v),  except  it  would  apply 
to  all  ladders  as  slipping  hazards  can  be 
present  on  all  types  of  ladders. 

Paragraph  (a)(7]  of  S  1915.86  would 
require  Jacob's  ladders  to  be  of  the 
double  r\mg  or  flat  tread  type.  This  is  the 
same  requirement  as  in  5  1915.74(d)(1). 

Paragraph  (a)(8)  of  S  1915.86  would 
prohibit  the  tying  together  of  ladder 
sections  to  make  a  longer  ladder,  unless 
the  sections  are  designed  for  such  use. 
This  provision  is  essentially  the  same  as 
§  1910.25(d)(2)(ix)  and  §  1910.28(c)(3)(vi). 

Paragraph  (a)(9)  of  \  1915.86  would 
require  that  a  spliced  siderail  be 
equivalent  in  strength  to  a  siderail  of  th'? 


same  length  made  of  one  piece  of  the 
same  material.  This  is  the  same 
requirement  as  the  construction  industry 
provision.  ( 19a8-450(a)(7).  OSHA 
believes  this  rule  should  apply  to  all 
ladders,  not  just  job-made  ladders  used 
in  construction,  as  proper  splices  are 
important  on  all  ladders  in  order  to 
maintain  proper  ladder  strength  along 
its  full  length. 

Paragraph  (a)(10)  of  S  1915.86  would 
require  stepladders  to  be  provided  with 
a  metal  spreader  or  other  locking  device 
to  keep  the  ladder  in  an  open  position 
when  being  used.  This  a  the  same 
provision  as  SS  1910^{c)(i)(/],  and 
1910^a)(3)(viii). 

Paragraph  (a){ll)  of  S  1915.66  would 
require  ladder  surfaces  to  be  free  of 
puncture  and  laceration  hazards.  This 
provision  is  essentially  the  same 
requirement  as  in  S  1910.25(b)(l], 
S  1910.26(a)(1).  S  1910.27(b)(l)(iv).  and 
§  1915.72(b)(2). 

Paragraph  (a}(12)  of  S  1915.86  would 
prohibit  wood  ladders  from  being  coated 
with  any  opaque  covering  except  as 
necessary  for  identification  or  warning 
labels.  This  provision  is  intended  to 
prohibit  covering  or  painting  over  any 
splits  or  cracks  in  any  wood  ladder 
component  which  would  cause  the 
defect  to  be  unnoticeable  to  a  ladder 
user.  This  requirement  is  based  on  the 
S  1915.72(a)(6)  reference  to  ANSI  A14.1- 
1975  (Ref.  3),  which  addresses  this  in 
paragraph  7.1.9.  However,  the  specific 
wording  of  the  proposal  is  based  on  the 
revised  ANSI  A14.1-1982  (Ref.  7). 
paragraph  8.4.6.3. 

Paragraph  (a)(13)  of  {  1915.88  would 
require  that  when  two  or  more  separate 
ladders  are  used  to  reach  an  elevated 
work  area,  the  ladders  be  offset  and  a 
platform  be  used  between  ladders.  This 
would  be  a  new  provision,  and  is  based 
on  the  need  for  proper  footing  at  all 
times,  especially  when  moving  from  one 
ladder  to  another.  The  platform  also 
serves  to  protect  employees  who  are 
descending  a  ladder  which  does  not 
extend  to  the  next  lower  level  from 
inadvertently  stepping  off  the  bottom  of 
a  ladder  and  falling. 

Paragraph  (a)(14)  of  §  1915.86  would 
require  a  minimum  perpendicular 
clearance  of  seven  inches  between  fixed 
ladder  rungs,  cleats,  and  steps,  and  any 
obstruction  behind  the  fixed  ladder.  This 
is  essentially  the  same  requirement  as 
contained  in  S  1910.27(c)(4).  However, 
the  proposal  does  not  provide  for 
"unavoidable"  obstructions  as  in  the 
existing  rule.  This  change  is  made  in  line 
with  the  language  of  the  more  recent 
ANSI  standard  Al4.3-19e4  (Ref.  6), 
paragraph  5.4.2.1,  and  refiects  the  need 
for  proper  toe  clearance  at  all  times. 


Paragraph  (a)(15)  of  §  1915.86  would 
require  a  minimum  clearance  of  30 
inches  between  fixed  ladders  and  any 
obstruction  on  the  climbing  side  of  the 
ladder.  This  is  the  same  provision  as  in 
S  1910.27(c)(1).  In  keeping  with  ANSI 
A143-1984  (ReL  6),  paragraph  5.4.1.1, 
the  other  clearance  limits  presently  in 
§  1910.27(cKl)  would  be  deleted  as 
unnecessary,  because  when 
unavoidable  obstructions  are  present 
paragraph  (aKl6)  of  i  1915.86  would 
allow  the  minimum  clearance  to  be  as 
low  as  24  inches,  provided  a  device  is 
installed  to  guide  employees  around  the 
obstruction.  This  provision  is  based  on 
ANSI  A14.3-1984.  paragraph  5.4.1.3. 

Paragraph  (a)(17j  of  {  1915.66  would 
specify  minimum  and  maximum  step- 
across  distances  at  landings  for  fixed 
ladders  of  seven  inches  and  12  inches, 
respectively.  This  is  the  same 
requirement  as  in  §  1910.27(c)(6),  except 
the  existing  two  and  one-half  inch 
minimum  limit  is  changed  to  seven 
inches  to  be  consistent  with  the 
minimum  clearance  limit  of  proposed 
rule  §  1915.86(a)(14). 

Paragraph  (a)(18j  of  §  1915.88  would 
require  a  minimum  of  IS  inches  side 
clearance  (from  the  ladder  centerline] 
for  all  fixed  ladders  that  do  not  have 
cages  or  wells.  This  is  the  same 
provision  as  in  S  1910.27(c)(2]. 

Paragraphs  (a)(19]  and  (a)(20)  of 
§  1915.86  would  require  fixed  ladders  to 
be  provided  with  cages,  wells,  ladder 
safety  devices,  or  self-retracting  lifelines 
where  the  length  of  climb  is  less  than  24 
feet,  but  the  top  of  the  ladder  is  more 
than  24  feet  above  lower  levels;  and  for 
all  fixed  ladders  where  the  length  of 
climb  equals  or  exceeds  24  feet.  This 
requirement  is  based  on 
§  1910.27(d)(l)(ii)  and  (d)(5).  which 
require  protection  on  ladders  longer 
than  20  feet.  However,  the  proposed 
requirement  reflects  the  updated  and 
clarified  language  of  ANSI  A14.3-1984 
(Ex.  6).  paragraph  4.1.,  and  the  proposal 
would  allow  the  use  of  the  self- 
retracting  lifelines  as  alternative  fall 
protection  to  wells,  cages,  and  ladder 
safety  devices. 

Paragraphs  (a)(21)  and  (a)(22)  of 
§  1915.86  would  set  forth  the 
requirements  for  fixed  ladder  cage  and 
well  construction  and  are  essentially  the 
same  as  1 1910.27(d).  However,  the 
proposal  reflects  the  updated  and 
clarified  language  of  ANSI  A14. 3-1984 
(Ref.  6).  paragraphs  6.1  and  6.2. 
Significant  changes  are  as  foUows: 
Maximum  cage  size  is  increased  from  28 
inches  to  30  inches  to  allow  easier 
employee  movement;  wells  would  not  be 
required  to  encircle  the  ladder 
completely  and  be  free  of  projections; 
and  the  bottom  access  opening  for  wells 


would  be  required  to  be  not  less  than 
seven  feet  nor  more  than  eight  feet  high 
in  order  to  provide  proper  access  to  the 
ladder  (the  existing  standard  does  not 
clearly  address  this  point). 

Paragraph  (aH23)  and  (aM24)  of 
§  1915.86  would  set  forth  the 
requirements  for  ladder  safety  devices 
and  are  based  on  §  1910.27(d)(5). 
However,  the  proposal  would  provide 
necessary  desi^  and  performance 
criteria  which  are  not  clearly  set  forth  in 
the  existing  rule. 

Paragraphs  (a)(23)(i)  of  {  1915.86 
would  require  ladder  safety  devices  and 
their  support  systems  (such  as  the 
ladder  to  which  they  are  attached]  to  be 
capable  of  withstanding,  writhout  failure, 
a  drop  test  consisting  of  an  18-inch  (.41 
m]  drop  of  a  500  pound  (228  kg]  weight. 
This  provision  is  based  on  the  ANSI 
A14.4-1984  (Ex.  6),  paragraph  7.1.3. 
Paragraph  .86(a](23)(ii)  would  require 
the  devices  to  be  of  a  design  which 
permits  employees  using  the  system  to 
ascend  or  descend  without  continually 
having  to  manipulate  any  part  of  the 
system.  TTie  requirement  is  essentially 
the  same  as  paragraph  7.3.1  of  ANSI 
A14.3-1984.  Paragraph 
§  1915.86(a)(23)(iii)  would  require  ladder 
safety  devices  to  limit  the  descending 
velocity  of  an  employee  to  seven  feet 
per  second  (2.1  m/sec)  or  less  within 
two  feet  (.61  m)  after  a  fall  occurs.  A 
National  Bureau  of  Standards'  report 
(Ex.  10)  suggests  a  maximum  descent 
rate  of  15  feet  per  second  for  iminjured 
employees,  and  10  feet  per  second  (3.1 
m/sec)  for  injured  employees  using 
descent  devices.  OSHA  is  proposing  a 
more  conservative  rate  of  seven  feet  per 
second  (2.1  m/sec)  for  this  type  of  fall 
protection  system,  as  a  descending 
employee  is  exposed  to  additional  risk 
of  injury  from  contact  with  the  ladder 
during  descent  OSHA  believes  that  in 
addition  to  providing  protection  from  the 
force  of  the  fall,  a  seven  foot  per  second 
rate  would  enable  an  employee  to  regain 
control  on  the  ladder,  or  to  allow  for 
emergency  egress  at  a  reasonable  and 
safe  speed.  It  respresents  the  spred 
attained  after  free  falling  appruxi.Tialely 
one  foot  (30.5  cm). 

Paragraph  (a)(23)(iv)  of  §  1915.86 
would  require  that  the  maximum  length 
of  the  connection  between  the  carrier  or 
lifeline  and  the  point  of  attachment  to 
the  body  belt  not  exceed  nine  inches  (23 
cm).  This  requirement  is  based  on  a 
recommendation  contained  in  Drs. 
Chaffin  and  Stobbe's  report,  "Ergonomic 
Considerations  Related  to  Selected  Fall 
Prevention  Aspects  of  Scaffolds  and 
Ladders  as  Presented  in  OSHA 
Standard,  29  CFR  Part  1910.  Subpart  D  " 
(Ref.  11).  which  indicates  that  this 
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distance  is  needed  to  ascend  and 
decend  a  ladder  in  a  position  that  is  not 
awkward. 

Paragraph  (a){24)  of  §  1915.88  would 
set  forth  the  mounting  requirements  for 
ladder  safety  devices.  Paragraph 
(a)(24)(i)  of  §  1915.86  would  require 
mountings  for  rigid  carriers  to  be 
attached  at  each  end  of  the  carrier,  with 
intermediate  mountings  spaced  along 
the  entire  length  of  the  carrier.  This  is 
based  on  ANSI  A.14.3-1984,  paragraph 
7.3.4.  Paragraph  (a)(24){ii)  of  §  1915.86 
would  require  mountings  for  flexible 
carriers  to  be  attached  at  each  end  of 
the  carrier,  and  that  when  the  system  is 
exposed  to  wind,  cable  guides  be 
installed  at  a  minimum  spacing  of  25 
feet  (7.6  m)  and  a  maximum  spacing  of 
40  feet  (12.2  m)  along  the  entire  length  of 
the  carrier  to  prevent  wind  damage  to 
the  system.  These  are  the  same 
requirements  as  in  ANSI  A.14.3-1984, 
paragraph  7.3.5.  Paragraph  (a](24)(iii)  of 
§  1915.86  would  require  that  the  design 
and  installation  of  mountings  and  cable 
guides  not  reduce  the  design  strength  of 
the  ladder.  This  is  based  on  ANSI 
A14.3-1984,  paragraph  7.1.4. 

Paragraph  (a)(25)  of  §  1915.86  would 
require  the  siderails  of  fixed  ladders  to 
extend  42  inches  above  the  top  of  the 
access  level  or  landing  platform  served 
by  the  ladder.  This  is  essentially  the 
same  provision  as  in  §  1910.27(d)(3). 
However,  the  proposal  also  provides 
that  for  a  parapet  ladder,  if  the  parapet 
is  cut  to  permit  passage  through  the 
parapet,  the  access  level  shall  be  the 
level  of  the  roof.  If  the  parapet  is 
continuous  (i.e.,  uncut)  then  the  access 
level  is  the  top  of  the  parapet.  This  part 
of  the  provision  is  based  on  ANSI 
A14.3-1984,  paragraph  5.3.2.1. 

Paragraph  (a)(26)  of  §  1915.86  would 
require  ladder  extensions  on  through- 
type  fixed  ladders,  which  are  not 
equipped  with  ladder  safety  devices,  to 
have  the  steps  or  rungs  omitted  from  the 
extension.  In  addition,  the  extension 
shall  be  flared  not  less  than  24  inches 
(18  inches  for  existing  ladders)  and  not 
more  than  30  inches.  The  existing  18- 
inch  minimum  limit  of  §  1910.27(d)(3) 
would  be  "grandfathered."  The  change 
of  hmit  is  based  on  the  updated 
requirements  of  ANSI  A14.3-1984, 
paragraph  5.3.2.2.,  which  require  more 
distance  between  rails  to  facilitate 
employee  passage.  The  proposal  would 
allow  a  maximum  spacing  of  36  inches 
for  ladders  equipped  with  ladder  safety 
devices.  This  rule  is  also  based  on  ANSI 
A14.3-1984,  paragraph  5.3.2.2. 

Paragraph  (a)(27)  of  §  1915.86  would 
require  the  siderails  and  the  steps  or 
rungs  of  side-step  ladders  to  be 
continuous  in  the  extension.  It  is  the 
same  requirement  as  in  §  1910.27(d)(3), 


although  the  wording  is  changed  to 
reflect  ANSI  A14.3-1984,  paragraph 
5.3.2.3. 

Paragraph  (a)(28)  of  §  1915.86  would 
require  specified  individual  rung  ladders 
to  extend  42  inches  above  the  landing 
platform,  either  by  providing  additional 
rungs  to  serve  as  grab  bars,  or  by 
providing  vertical  grab  bars.  This  is  a 
clarification  of  how  §  1910.27(d)(3) 
applies  to  such  ladders,  and  is  based  on 
ANSI  A14.3-1984,  paragraph  5.3.3.1. 

Section  1915.86(b)— Use.  Paragraph 
(b)  of  §  1915.86  would  set  forth  the 
requirements  for  safe  ladder  use  by 
shipyard  employees. 

Paragraph  (b)(1)  of  §  1915.86  would 
require  ladder  siderails  to  extend  at 
least  three  feet  above  the  upper  level  or 
surface  to  which  the  ladder  is  used  to 
gain  access.  This  is  essentially  the  same 
requirement  as  §  1910.25(d)(2)(xy)  and 
§  1915.72(a)(3).  The  proposal  would 
provide  that  when  such  extensions  are 
not  possible  because  of  the  ladder's 
length,  then  the  ladder  shall  be  secured 
at  its  top  and  employees  be  provided 
with  a  grasping  device  such  as  a 
grabrail.  This  is  essentially  the  same 
provision  as  in  §  1915.72(a)(3),  except 
that  the  proposal  would  require  the 
securing  of  the  ladder  and  would  not 
limit  alternative  solutions  to  grabrails. 

Paragraph  (b)(2)  of  §  1915.86  would 
require  ladders  to  be  free  of  slipping 
hazards.  This  requirement  is  based  on 
the  §  1910.25(a)(l)(xi)  requirement  that 
ladder  rungs  be  "kept  free  of  grease  and 
oil";  and  the  1 1910.26(c)(2)(vi)  [d] 
requirement  to  keep  oil,  grease,  and 
slippery  materials  off  ladders. 

Paragraph  (b)(3)  of  §  1915.86  would 
require  that  ladders  not  be  loaded 
beyond  their  maximum  intended  load- 
carrying  capacity,  nor  beyond  their 
rated  capacity.  This  rule  would  clarify 
the  intent  of  the  existing  and  proposed 
rules  which  set  forth  design  criteria  for 
ladders.  This  provision  would  prevent 
the  overstressing  of  ladders  which  can 
lead  to  their  failure. 

Paragraph  (b)(4)  of  §  1915.88  would 
require  that  ladders  be  used  only  for  the 
purpose  for  which  they  were  designed. 
This  provision  is  based  on  the 
1 1910.25(d)(2)(xi)  requirement  that 
ladders  not  be  used  as  guys,  braces, 
skids,  or  for  other  than  their  intended 
purpose.  This  provision  is  also  based  on 
the  §  1910.26(c)(3)(vii)  requirement  that 
ladders  not  be  used  as  braces,  skids, 
guys,  gin  poles,  gangways,  or  for  other 
purposes  than  that  for  which  they  were 
intended,  unless  specifically 
reconunended  for  such  use  by  the  ladder 
manufacturer. 

Paragraph  (b)(5)  of  §  1915.86  would 
require  non-self-supporting  ladders  to  be 
used  such  that  the  angle  of  inclination  is 


approximately  one  to  four,  horizontal 
distance  to  working  ladder  length 
distance.  This  is  the  same  provision  as 
§§  1910.25(d)(2)(i}  and  1910.26(c)(3)(l). 
The  proposed  rule  would  also  include 
the  language  of  ANSI  A14.4-1979  (Ref. 
5),  "Safety  Requirements  for  Job-Made 
Ladders,"  paragraph  4.4.1,  which 
increases  the  required  minimum  angle  to 
a  ratio  of  one  to  eight  for  job-made 
ladders  made  with  spliced  siderails. 
This  steeper  angle  minimizes  the 
stresses  placed  on  the  spliced  siderails 
when  the  ladder  is  in  use. 

Paragraph  (b)(5)  of  §  1915.86  would 
require  fixed  ladders  to  be  used  at  a 
pitch  no  greater  than  90  degrees  from 
the  horizontal  as  measured  to  the 
backside  of  the  ladder.  This  rule  is 
based  on  S  1910.27(e)(4). 

Paragraph  (b)(6)  of  §  1915.86  would 
require  ladders  to  be  used  only  on  stable 
and  level  surfaces  unless  secured  to 
prevent  accidental  displacement.  This 
requirement  is  based  on  the 
§§  1910.25(d)(2)(iii)  and  1910.26(c)(3)(iii) 
requirements  that  portable  ladders  have 
a  "secure  footing."  The  term  "stable"  is 
used  in  lieu  of  the  term  "secure"  as  the 
latter  term  is  used  in  paragraph  (b)(8)  of 
§  1915.86  to  mean  physically  attaching 
the  ladder  to  some  anchorage.  Examples 
of  unstable  surfaces  are  boxes  and 
barrels,  the  same  as  in  §  1910.25(d)(2)(v). 
The  additional  requirement  that  the 
surface  must  be  level  or  the  ladders  be 
secured  is  based  on  ANSI  A14.1-1982 
(Ref.  7).  paragraph  8.3.4,  and  is  included 
because  surfaces  which  are  not  level  do 
not  provide  suitable  support  for 
unsecured  ladders. 

Paragraph  (b)(7)  of  §  1915.86  would 
prohibit  the  use  of  ladders  on  slippery 
surfaces  unless  they  are  secured  or 
provided  with  slip-resistant  feet.  This  is 
essentially  the  same  provision  as  in 
§§  1910.25(d)(2)(i)  and  1910.25(d)(2)(xix). 

Paragraph  (b)(8)  of  §  1915.86  would 
require  ladders  placed  in  passageways, 
doorways,  or  any  location  where  they 
can  be  displaced  by  other  activities  or 
traffic,  to  be  secured  in  place,  or  a 
barricade  system  used  to  keep  activities 
and  traffic  away  from  the  ladder.  This  is 
esentially  the  same  provision  as 
§  1915.72(a)(3),  which  requires  portable 
ladders  to  be  lashed,  blocked,  or 
otherwise  secured  to  prevent  their  being 
displaced.  However,  the  proposal  would 
allow  the  alternative  of  barricading  the 
area  around  the  ladder.  The  proposed 
rule  is  also  based  on  §  1910.25(d)(2)(iv) 
which  prohibits  ladders  from  being 
placed  in  front  of  a  door  unless  the  door 
is  blocked,  locked,  or  guarded. 

Paragraph  (b)(10)  of  §  1915.86  would 
require  the  tops  of  non-self-supporting 
ladders  to  be  placed  such  that  the  two 


siderails  are  equally  supported,  or 
provided  with  a  single  support 
attachment  This  requirement  would 
insure  proper  ladder  stability  and  is 
essentially  the  same  provision  as 
S§  1910.25(d)(2)(iv)  and  igi0.26(e)(3)(iv). 

Paragraph  (b)(ll)  of  9  1915.86  would 
provide  that  ladders  not  be  moved, 
shifted,  or  extended  while  occupied,  and 
is  based  on  5  1910.25(d)(2)(xvi),  which 
prohibits  adjustment  of  ladders  while  an 
employee  is  on  the  ladder.  The  proposal 
would  clarify  the  term  "adjustment," 
and  would  apply  to  all  types  of  ladders. 

Paragraph  (b)(12)  of  §  1915.86  would 
require  ladders  to  have  non-conductive 
siderails  when  used  where  the  ladder 
could  contact  energized  equipment,  or 
when  used  by  employees  performing 
electric  arc  welding  operations.  This  is 
essentially  the  same  rule  as 
S  1915.72(a)(5),  and  clarifies  the 
requirements  of  S  1910.26(c)(3)(viii). 

Paragraph  (b)(13)  of  S  1915.86  would 
prohibit  using  the  top  of  a  stepladder  as 
a  step.  This  is  esentially  the  same 
irovision  as  S  1910.25(d)(2)(xii),  except 
t  would  apply  to  all  stepladders  and  not 
ust  "ordinary"  stepladders,  as  the 
lazard  is  the  same. 

Paragraph  (b)(14)  of  §  1915.86  would 
prohibit  using  the  cross-bracing  on 
stepladders  as  a  step.  This  is  essentially 
the  same  provision  as 
§  1910.25(d)(2)(xx). 

Paragraph  (b)(15)  of  S  1915.86  would 
require  ladders  to  be  inspected  for 
visible  defects  periodically,  preferably 
before  each  use,  and  after  any 
occurrence  which  could  affect  their  use. 
This  is  essentially  the  same  requirement 
as  ia  contained  in  §  1910.25(d](l)(x). 
i  1910.26(c)(2)  (iv)  and  (vi),  and 
§  1915.72(a](l].  Public  comment  is 
requested  on  the  frequency  of  inspection 
in  the  Specific  Issues  section  of  this 
preamble. 

Paragraph  (b)(16)  of  §  1915.86  would 
provide  that  ladders  with  structural 
defects  be  immediately  tagged  and 
withdrawn  from  service  until  repaired. 
This  is  essentially  the  same  rule  as 
contained  in  SS  1910.25(d)(l)(x). 
1910.26(c)(2)(viii),  and  1915.72(a)(lJ. 

Paragraph  (b)(17)  of  §  1915.86  would 
require  ladder  repairs  to  restore  the 
ladder  to  a  condition  meeting  the  design 
criteria  of  the  ladder.  This  clarifies  the 
term  "repaired"  as  used  in  proposed 
paragraph  §  1915.86(b)(16).  It  means  that 
if,  for  example,  a  Type  lA  extra-heavy- 
duty-rated  ladder  has  a  broken  rung,  the 
replacement  rung  also  must  be  capable 
of  supporting  at  least  a  300  pound  load. 

Paragraph  (b)(18)  of  S  1915.86  would 
prohibit  the  use  of  single  rail  ladders 
except  for  emergency  or  rescue 
operations.  This  is  essentially  the  same 
rule  as  S  1910.25(d)(2)(x).  except 


emergency  and  rescue  use  of  such 
ladders  would  be  specifically  allowed. 

Paragraph  (b)(19)  of  S  1915.86  would 
require  Jacob's  ladders  to  be  either  hung 
without  slack  from  their  lashings,  or  be 
pulled  up  entirely.  This  is  the  same  rule 
as  S  igi5.74(d)(2). 

Paragraph  (b)(20)  of  {  1915.86  would 
restrict  the  use  of  blasting  hoods, 
welding  helmets,  and  burning  goggles  by 
employees  on  ladders,  and  is  the  same 
rule  as  contained  in  S  1915.77(c). 

Paragraph  (b}(21)  of  S  1915.86  would 
require  employees  who  are  ascending  or 
descending  a  ladder  to  face  the  ladder. 
This  is  the  same  rule  as 
S  1910.26(c)(3)(v)  and  clarifies  the  intent 
of  §  1910.25(d)(2)(vii)  which  uses  the 
non-mandatory  term  "should"  in  its 
requirement. 

Section  1915.87    Gangways,  walkways, 
ramps,  catwalks,  and  dockboards 
(bridge  plates). 

This  section  would  set  forth  the 
general  requirements  for  the 
construction  of  gangways,  walkways, 
ramps,  catwalks,  and  dockboards. 
However,  the  requirements  for  fall 
protection  (i.e..  guardrails  and  personal 
fall  protection  equipment)  would  be 
contained  in  proposed  Subpart  M — ^Fail 
Protection. 

Section  1915.87(a) — Gangways  and 
walkways.  Paragraph  (a)  of  5  1915.87 
would  set  forth  the  requirements  for  the 
construction  of  gangways  and 
walkways.  This  is  essentially  the  same 
pro\'ision  as  existing  §  1915.74(a)(1),  but 
it  would  clarify  that  both  gangways  and 
walkways  are  covered.  The  provision 
would  recognize  that  gangways  on 
vessels  inspected  and  certified  by  the 
U.S.  Coast  Guard  are  deemed  to  be 
satisfactory  for  use  by  employees, 
except  in  cases  where  the  vessel's 
regular  gangway  is  not  used.  This  is  the 
same  provision  as  existing 
§  1915.74(a)(3). 

Section  1915.87(b) — Ramps.  Paragraph 
(b)  of  S  1915.87  would  set  forth  the 
requirements  for  the  construction  of 
ramps.  Paragraph  (b)(1)  of  S  1915.87 
would  require  ramps  for  employee 
access  to  meet  the  same  criteria  as  set 
forth  for  gangways  and  walkways. 
Paragraph  (b)(2)  of  §  1915.87  would 
require  vehicle  access  ramps  to  be 
capable  of  supporting  the  maximum 
intended  load,  without  failure  and  is 
based  on  S  1915.74(c)(1). 

However,  the  proposed  requirement 
would  replace  the  existing  requirement 
that  such  ramps  "be  of  adequate 
strength."  The  change,  coupled  with  the 
proposed  definitions  for  "maximum 
intended  load"  and  "failure,"  clarifies 
the  requirement  by  setting  forth  the 
performance  criteria  to  be  met. 


Section  1915.87(c)— Catwalks. 
Paragraph  (c)  of  {  1915.87  would  set 
forth  the  requirements  for  the 
construction  of  catwalks  used  on  marine 
railways.  It  is  based  on  both  existing 
S  1915.75(g)  and  the  proposed  provisions 
for  gangways  and  walkways  discussed 
above. 

Section  1915.87(d) — Dockboards 
(Bridge  plates).  Paragraph  (d)  of 
S  1915.87  would  set  forth  the 
requirements  for  the  construction  of  use 
of  dockboards.  It  is  the  same  as 
S  1910.30(a)  which  covers  the  same 
topic.  However,  public  comment  is 
requested  in  the  Specific  Issues  section 
of  this  preamble  as  to  whether  or  not  the 
existing  reference  to  Commercial 
Standard  CS  202-56  (1961)  should  be 
updated. 

Sections  1915.88  through  1915.90  are 
reser\'ed  for  future  use. 

Specific  Issues 

In  addition  to  any  other  comments 
made  on  this  subpart  the  public  is 
requested  to  comment  on  the  following 
specific  issues: 

1.  The  proposed  definitions  for  "low 
hazard  contents,"  "high  hazard 
contents,"  and  "ordinary  hazard 
contents"  are  the  same  as  the  existing 
§  1910.35  definitions  for  those  terms.  The 
S  1910.35  definitions  are  essentially  the 
same  as  the  definitions  used  by  the 
National  Fire  Protection  Association 
(NFPA).  However,  when  informed  that 
these  provisions  might  be  revised,  the 
following  comments  were  made  in  1984 
by  the  International  Brotherhood  of 
Painters  and  Allied  Trades  in  respect  to 
these  definition: 

"High  hazard  contents,"  "low  hazard 
contents,"  and  "ordinary  hazard  contents" 
are  defined  in  such  a  fashion  as  to  t>e 
internally  inconsistent,  vague,  non-exclusive, 
insufficient,  and  inappropriate  in  the  context 
of  the  ordinary  meaning  of  the  term 
"hazardous"  as  it  is  used  in  other  OSHA 
standards  and  in  standard  industrial  hygiene 
practice.  "High  hazard  contents,"  for 
example,  should  include  materials  that  are 
"highly  reactive,  oxidizing  or  combustible"  as 
well  as  those  "capable  of  generating  toxic 
fumes,  dusts,  mists  or  vapors."  and  the 
definition  should  certainly  include  the  "fear" 
of  "any  uncontrolled  release  of  such 
materials"  not  just  those  which  generate 
fumes.  Similarly,  "low  hazard  .  .  .  requiring 
the  use  of  emergency  exits  •  •  •  "  should 
not  be  limited  only  to  "combustibility." 
Finally,  "ordinary  hazards,"  leaves 
unclassified  materials  "which  bum  vi-ith 
moderate  rapidity."  but  do  not  give  off 
"considerable  smoke"  (they  cannot  he  "low 
hazard"  because  they  bum  with  "moderate 
rapidity"  and  they  cannot  he  "high  hazard" 
as  neither  "poisonous  fumes  nor  explosions 
are  to  be  feared.") 
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In  light  of  the  above  comments,  public 
comment  is  requested  on  whether  the 
proposed  definitions  should  be  modified 
and.  if  so.  how  should  they  be  changed. 

2.  Existing  provisions  contained  in 
§S  1910.35. 1910.36,  and  1910.37  and 
proposed  provisions  of  9  S  1915.60  and 
1910.81  set  forth  minimum  requirements 
for  providing  employees  a  safe  means  of 
escape  from  buildings  and  structures  on 
shore  during  fires  and  other 
emergencies.  Public  comment  is 
requested  on  what  similar  provisions,  if 
any,  should  apply  to  vessels,  vessel 
sections,  vehicles,  and  other  mobile 
equipment.  Comments  should  include 
appropriate  injury  and  cost  data. 

3.  Paragraph  5  1910.38.  Employee 
emergency  plans  and  fire  prevention 
plans,  "applies  to  all  emergency  action 
plans  required  by  a  particular  standard" 
(§  1910.3«(a)(l)).  Presently,  the  only 
OSHA  standard  that  requires  such  plans 
is  Subpart  L  of  Part  1910,  Fire  Protection. 
However,  Subpart  L  specifically  omits 
maritime  activities  from  its  application. 
Such  omission  was  made  because  at  the 
time  Subpart  L  and  S  1910.38  were 
developed,  shipyard  application  was  not 
evaluated.  Public  comment  is  now 
requested  on  areas  of  shipyard 
employment  in  which  emergency  action 
plans  as  described  in  S  1910.38(a]  are 
appropriate.  Comments  should  address 
which  parts  of  §  1910.38(a)  should  or 
should  not  be  appUed  and  under  what 
conditions,  and  should  include 
appropriate  injury  and  cost  data. 
Comments  should  also  address  whether 
or  not  the  provisions  should  apply  to 
vessels  and  vessel  sections,  or  only  to 
shoreside  facilities. 

4.  Proposed  paragraph  (bKl5)  of 
9  1915.86  would  require  ladders  to  be 
inspected  for  visible  defects 
periodically,  preferably  before  each  use, 
and  after  any  occurrence  which  could 
affect  their  use.  This  requirement  for 
inspection  is  based  on 
99  1910.25(d)(l)(x).  19ia26(c)(2)  (iv). 
(vi).  and  1915.72(a)(1).  Generally,  the 
existing  rules  do  not  specify  a  definite 
frequency  rate  for  inspections.  The 
proposed  frequency,  however,  is  similar 
to  that  set  out  in  paragraphs  8.4.1  of 
ANSI  14.1-1982  (Ex.  7).  and  A14.2-1982 
(Ex.  8),  and  to  the  requirement  in 
9  1910.26(c)(2)(vi).  Public  comment  is 
requested  on  the  specified  frequency  of 
inspection. 

5.  Proposed  paragraph  (a)(l)(i)  of 
9  1915.86  would  require  ladders  to  have 
a  four  to  one  strength  capacity  (ladders 
meeting  ANSI  specifications  (Refs.  3-9) 
are  deemed  to  meet  this  requirement). 
However,  once  a  ladder  has  been 
designed  and  is  in  use.  it  is  difficult  to 
assess  its  strength  capacity  as  loading 
the  ladder  to  four  times  its  rated 


capacity  could  permanently  damage  the 
ladder  and  render  it  useless.  As  an 
alternative,  setting  a  maximum 
allowable  deflection  for  a  ladder  while 
is  use  might  be  an  appropriate  method 
of  evaluating  a  ladder's  capacity.  Public 
comment  is  requested  on  whether  or  not 
OSHA  should  specify  a  maximum 
allowable  deflection  for  ladders,  and  if 
so.  how  much  should  be  allowed,  and 
how  should  it  be  measured  (for  example, 
horizontally  with  end  points  supported 
and  the  working  load  applied  in 
midspan)? 

6.  Proposed  paragraph  (a)(3)  of 
9  1915.86  specifies  minimum  vertical 
spacing  between  ladder  nmgs.  steps, 
and  cleats.  These  limits  are  based  on  the 
general  limits  set  forth  in  the  ANSI 
standards  for  ladders  (Refs.  5-9). 
However,  the  proposed  limits  reflect 
OSHA's  attempt  to  consolidate  the  wide 
range  of  ANSI's  limits,  and 
consequently,  do  not  mirror  the  existing 
ANSI  provisions  exactly.  Therefore, 
public  comment  is  requested  on  the 
following  points: 

(a)  Are  the  proposed  limits 
appropriate,  or  should  the  more  specific 
ANSI  limits  be  adopted? 

(b)  If  the  proposed  limits  are 
appropriate,  should  they  be 
consolidated  further  so  that  there  is  only 
one  set  of  rules  for  vertical  spacing,  such 
as  six  to  12  inches,  and  one  minimum 
width  limit,  such  as  11  Vi  inches? 

As  it  is  OSHAs  intention  to  simplify 
the  existing  rules  and  use  less 
specification  type  language,  proponents 
for  using  the  more  specific  ANSI  limits 
should  state  why  the  various  limits  are 
required  for  each  type  of  ladder. 
Comments  should  include  appropriate 
injury  and  cost  data. 

7.  Public  comment  is  requested  on 
whether  or  not  the  following  rule  should 
be  added  to  Subpart  E:  "Workers  shall 
not  be  permitted  to  climb  a  ladder  with 
their  hands  full.  A  handline  shall  be 
used  for  raising  and  lowering  tools  and 
materials."  Comments  should  include 
appropriate  injury  and  cost  data. 

8.  The  proposed  provisions  on  the 
minimum  height  of  stairrail  systems 

9  1915.85(c)(3)  and  9  1915.85(c)(7)),  and 
the  minimum  amount  of  siderail  fare  on 
through-type  fixed  ladders 
(9  1915.86{a)(26))  are  intended  to  bring 
the  shipyard  employment  standards  into 
conformance  with  similar  provisions 
being  developed  for  the  construction 
industry  safety  standards  and  the 
general  industry  safety  standards. 
Public  comment  is  requested  on  whether 
or  not  existing  guardrail  systems  and 
fixed  ladder  siderails  in  shipyard 
employment  should  be  "grandfathered," 
and  whether  or  not  other  facilities  or 
equipment  should  also  be 


"grandfathered,"  and  why  such 
"grandfathering"  is  appropriate. 
Comments  should  include  a  discussion 
of  related  cost,  injury,  and  feasibility 
data. 

9.  Proposed  paragraph  (d)(3)  of 
9  1915.87  is  based  on  existing 

9  1910.30(a)(3)  and  would  require 
powered  dockboards  to  be  designed  and 
constructed  in  accordance  with 
Commmercial  Standard  CS  202-56  (1961) 
"Industrial  Lifts  and  Hinged  Loading 
Ramps"  published  by  the  U.S. 
Department  of  Commerce.  Public 
comment  is  requested  on  whether  or  not 
the  referenced  requirements  shoidd  be 
modified.  If  so,  comments  are  requested 
on  wiiat  changes  should  be  made  and 
why  they  should  be  made.  Relevant 
cost,  injury,  and  feasibility  data  are  also 
requested. 

10.  In  some  of  the  existing  provisions 
and  in  some  of  the  proposed  provisions. 
OSHA  uses  specific  numerical  limits  to 
define  and  clarify  the  duties  set  forth. 
For  example,  see  Issue  Number  6  above 
addressing  ladder  rung  spacing,  and  see 
existing  9  1910.24(e)  and  proposed 

9  1915.85(a)(2)  which  address  stairway 
slope.  These  and  other  limits  are  based 
on  existing  laws  and  consensus 
standards,  and  are  used  in  lieu  of  more 
performance-oriented  language  such  as 
"provide  adequate  rung  spacing."  or 
"install  stairways  at  such  angles  that 
tripping  is  minimized."  or  language 
which  requires  a  numerical  limit  but 
then  allows  other  configurations  which 
give  "equivalent"  protection.  OSHA 
believes  that  although  such 
performance-oriented  language  would 
be  less  restrictive  on  employers,  and 
thus  give  them  more  options  when 
abating  a  hazard,  it  does  not  always  tell 
the  employer  exactly  what  is  required 
(i.e..  how  to  do  something  "right").  On 
the  other  hand,  requiring  specific 
numerical  limits  in  the  rule  and  allowni;^ 
the  employer  to  use  other  limits  which 
the  employer  can  show  will  provide 
"equivalent"  protection  may  respond  to 
both  these  concerns.  OSHA  believes 
that  the  use  of  specific  limits  in  certain 
provisions  (such  as  those  listed  above, 
and  those  for  stairrail.  handrail  heights, 
and  similar  requirements)  provides  the 
required  notice  to  employers  as  to  how 
they  can  comply  with  a  provision 
compared  to  how  OSHA  intends  to 
enforce  the  provision.  OSHA  believes 
that  such  notice  serves  to  inform 
employees  and  employers  about  the 
proper  way  to  do  things;  promotes 
consistency  in  hazard  abatement  at  all 
worksites;  and  also  minimizes  legal 
disputes  over  the  intent  of  a 
requirement.  On  the  other  hand, 
specification  language  can  increase 
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costs  without  increasing  safety, 
discourage  technical  innovation,  prevent 
the  use  of  safe  alternatives,  and  fail  to 
anticipate  the  varying  needs  and 
situations  in  the  numerous  workplaces 
covered  by  the  standard. 

Public  comment  is  requested  on 
whether  or  not  OSHA's  use  of 
specification  language  is  appropriate,  or 
if  it  should  be  moved  to  a  non- 
mandatory  appendix  which  could 
provide  guidance  to  employers.  If  not, 
should  the  provisions  be  written  to 
provide  the  desired  flexibility  and  the 
required  fair  notice?  If  the  continued  use 
of  such  limits  is  appropriate,  are  the 
proposed  limits  sufficient  to  abate  the 
hazards?  Comments  should  include 
appropriate  cost  and  injury  data. 
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IV.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193  February  17, 
1981)  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291, 
OSHA  has  determined  that  the 
promulgation  of  this  proposed  revision 
would  not  be  a  "major"  action. 

Background 

Under  Executive  Order  12291.  OSHA 
is  required,  in  general,  to  submit  any 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  "all  rules  other  than  major  rules"  to 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  at  least 
10  days  prior  to  publication  in  the 
Federal  Register. 

In  light  of  the  data  currently  available 
to  OSHA,  the  economic  impact 
estimates  presented  in  this  preamble  are 
rough  estimates  which  are  likely  to  be 
refined  as  OSHA  receives  additional 
information. 

OSHA  solicits  further  comments  on 
the  estimates  presented  in  this  preamble 
and  those  comments  will  be  addressed 
and  incorporated  into  the  Regulatory 
Impact  Assessment  (RIA)  for  the  final 
rule. 

Data  Sources 

The  primary  source  for  this  section  is 
the  November  1985.  Draft  Final  Report 
by  CONSAD  Research  Corporation 
entitled,  "Data  to  Support  Regulatory 
Analysis  of  the  Proposed  Standard  for 
Shipbuilding  and  Repairing."  In 
addition,  OSHA  also  used  an  October 
1984,  report  by  Main  Hurdman/KMG 
entitled  "Profile  of  the  Shipbuilding  and 
Repairing  Industry." 

Industry  Profile 

The  entire  shipbuilding,  ship  repairing, 
and  shipbreaking  industries  would  be 
affected  by  the  proposed  consolidation 
of  the  provisions  found  in  the  existing 
Part  1915.  Subpart  E,  and  the  existing 
Part  1910,  Subpart  D,  which  govern 
ladders,  stairways,  and  access  and 
egress  in  shipyards.  In  recent  years, 
shipyards  have  not  prospered  as  an 
industry.  By  way  of  illustration,  there 
were  about  305  shipyards  operating  in 
1986  which  is  fewer  than  half  of  the  687 
shipyards  active  in  1982.  Another 
illustration  is  that  there  were  orders  for 
69  merchant  vessels  (1.82  million  tons) 
in  U.S.  shipyards  in  1980  but  no  new 
orders  for  merchant  vessels  since  1985. 
Although  this  lost  business  has  been 
partially  offset  by  the  increase  in  the 
U.S.  Navy's  demands  for  ships,  the 
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decline  in  the  demand  for  commercial 
ships  will  likely  generate  a  further 
decline  in  the  number  of  active 
shipyards. 

PopuIation-ot-Risk 

OSHA  has  estimated  that  every 
shipyard  employee  will  be  affected  by 
the  provisions  in  this  proposed 
consolidation.  The  actual  number  of 
these  employees  will  depend  upon  the 
level  of  shipyard  work.  For  example, 
shipyards  employed  177,300  workers  in 
1980  and  about  136,300  in  1986. 
Consequently,  given  the  potential  for 
large  changes  in  the  demand  for  this 
industry's  product.  OSHA  has  estimated 
that  the  population-at-risk  would  be 
between  136,300  and  180,000  employees. 

Risk  of  Fatality  or  Injury 

OSHA  has  estimated  that  the  number 
of  annual  injuries  in  shipyards  due  to 
accidents  associated  with  access  and 
egress  (e.g.,  falls  from  ladders,  falls 
down  stairways,  etc.)  was  between  1.165 
and  1.875  between  1981  and  1986.  Of 
these  injuries,  595  to  1,060  were  lost 
workday  injuries.  As  the  average 
number  of  lost  workdays  per  lost 
shipyard  workday  injury  was  between 
20.4  and  26,  OSHA  has  estimated  that 
the  number  of  lost  workdays  in 
shipyards  due  to  these  accidents  would 
be  between  11,480  days  and  21,815  days. 

In  addition,  OSHA  has  determined 
that  there  would  be  about  one  aimual 
fatality  in  shipyards  associated  with 
access  and  egress  accidents. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  this 
proposed  standard  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  existing  and 
readily  available  technology  and 
equipment. 

There  are  two  potential  sources  of 
benefits  from  this  proposed  standard. 
The  first  source  is  the  benefits  that 
would  accrue  to  those  workers  who  are 
at  risk  from  current  practices  involving 
access  and  egress  in  shipyards.  OSHA 
believes  that  the  proposed  consolidation 
of  Parts  1910  and  1915  would  likely  lead 
to  an  increase  in  future  compliance 
levels  because  consolidating  two  sets  of 
access  and  egress  requirements  into  one 
set  would  clarify  the  rules.  In  addition, 
the  proposal  substitutes  performance 
language  for  much  of  the  existing 
specification  language.  Consequently,  ii 
could  make  compliance  less  costly  while 
maintaining  employee  safety.  Thus,  the 
consolidated  proposal  may  lead  to  an 
increase  in  compliance  which,  in  turn, 
may  lead  to  an  increase  in  employee 
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safety  while  using  means  of  access  and 
egress. 

The  second  source  is  the  benefits  and 
decreased  costs  that  should  accrue  to 
those  employers  who  would  be  allowed 
to  use  certain  safety  systems  and 
equipment  and  follow  certain  work 
practices  that  are  not  allowed  by  the 
existing  specification  requirements  but 
would  provide  the  same  level  of 
employee  stifety  as  that  generated  by 
the  specifications.  The  use  of  these 
equipment  and  practices  would  allow 
employers  to  maintain  the  necessary 
level  of  safety  for  their  employees  at 
less  cost  than  is  possible  for  compliance 
under  the  existing  standards. 

OSHA  does  not  have  any  quantitative 
estimates  of  these  potential  benefits  and 
is  requesting  information  and  comments 
on  this  issue.  As  this  is  a  Preliminary 
Regulatory  Impact  Assessment  (PRIA), 
all  comments  will  be  carefully  analyzed 
by  OSHA  for  incorporation  into  the  RIA 
for  the  final  rule. 

The  basis  of  the  estimated  costs  of 
compliance  with  the  proposed  standard 
is  the  CONSAD  report.  In  order  to 
obtain  this  information,  CONSAD 
circulated  copies  of  the  draft  proposed 
standards  to  the  two  major  industry 
trade  associations  and  to  individual 
shipbuilders.  CONSAD  then  employed 
telephone  questionnaires  and  site  visits 
to  elicit  information  concerning  the 
potential  economic  impact  of  the 
provisions  contained  in  the  draft 
proposed  consolidated  standard.  The 
information  was  used  by  CONSAD  to 
develop  its  estimates  of  the  costs  of 
compliance  and  those  costs  have  been 
adopted  by  OSHA  as  the  expected  costs 
of  compliance  with  the  proposed 
standards. 

With  respect  to  this  proposed 
consolidation,  CONSAD  received  no 
information  indicating  that  shipyards 
were  not  in  substantial  compliance  with 
the  existing  standards  governing 
ladders,  stairways,  access,  egress,  etc. 
Thus,  OSHA  has  determined  that  there 
would  be  no  costs  of  compliance  with 
the  proposed  consolidation  because 
there  have  been  no  provisions  which 
have  been  changed  substantively. 
Nevertheless,  as  previously  mentioned, 
this  is  a  preliminary  RIA  and  OSHA 
invites  pubhc  comment  concerning  this 
determination.  Any  comment  received 
will  be  carefully  analyzed  by  OSHA  for 
incorporation  into  the  RIA  for  this  final 
rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  the  Assistant 
Secretary  has  preliminarily  certified  that 
the  proposed  standard  would  not  have  a 
significant  impact  upon  a  substantial 


number  of  small  entities.  OSHA  invites 
public  comment  concerning  this 
certification. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office,  Room  N-3670,  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210.  OSHA  invites  comments 
concerning  the  conclusions  reached  in 
both  the  Preliminary  Regulatory  Impact 
Assessment  and  the  Regulatory 
Flexibility  Certification. 

V.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.], 
the  Guidelines  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500  through  1517).  and  the 
Department  of  Labor's  NEPA  Procedures 
(29  CFR  Part  11).  As  a  result  of  this 
review,  the  Assistant  Secretary  for 
OSHA  has  determined  that  the  proposed 
rule  will  have  no  significant 
environmental  impact. 

The  proposed  revisions  focus  on  the 
reduction  of  accidents  or  injuries  by 
means  of  work  practices  and 
procedures,  and  proper  use  and 
handling  of  equipment,  and  training,  as 
well  as  on  changes  in  language, 
definition,  and  format  of  the  standard. 
These  revisions  do  not  affect  air,  water, 
or  soil  quality,  plant  or  animal  life,  the 
use  of  the  land,  or  other  aspects  of  the 
environment.  As  such,  these  revisions 
are  therefore  categorized  as  excluded 
actions  according  to  Subpart  B,  §  11.10, 
of  the  DOL  NEPA  regulations. 

VI.  Recordkeeping 

This  proposal  contains  no 
recordkeeping  requirements. 

VII.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
February  27, 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-044,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-2634,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  657)  and  29  CFR 


1911.11,  interested  parties  may  file 
objections  to  the  proposal  and  request 
an  informal  hearing.  The  objections  and 
hearing  requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
address  above  and  must  comply  with 
the  following  conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  February  27. 
1989. 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
each  objection  is  taken  or  about  which 
the  hearing  request  is  made,  and  must 
state  the  grounds  therefore; 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
desires  to  request  an  oral  hearing. 

OSHA  recognizes  that  there  may  also 
be  interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VIII.  State  Plan  Standards 

The  25  States  and  territories  having 
OSHA-approved  occupational  safety 
and  health  plans  which  cover  the  issues 
of  maritime  safety  and  health  must 
revise  their  existing  standard  within  six 
months  of  the  publication  date  of  the 
final  standard  or  show  OSHA  why  there 
is  no  need  for  action,  e.g.,  because  an 
existing  State  standard  covering  this 
area  is  already  "at  least  as  effective"  as 
the  revised  Federal  standard.  Currently 
five  States  (California,  Minnesota, 
Oregon,  Vermont,  and  Washington)  with 
their  own  State  plans  cover  private 
sector  on-shore  maritime  activities. 
Federal  OSHA  enforces  maritime 
standards  offshore  in  all  States  and 
provides  onshore  coverage  of  maritime 


activities  in  Federal  OSHA  States  and  in 
the  following  State  plan  States  and 
territoties:  Alaska,  Arizona, 
Connecticut',  Hawaii.  Indiana,  Iowa. 
Kentucky.  Maryland,  Michigan,  Nevada, 
New  Mexico,  New  York*,  North 
Carolina,  Puerto  Rico,  South  Carolma, 
Tennessee,  Utah,  Vii^ginia,  Virgin 
Islands,  and  Wyoming.  (All  States  with 
State  plans  must  also  extend  coverage 
to  State  and  local  government 
employees  engaged  in  maritime 
activities.) 

List  of  Subjects  in  29  CFR  Part  1915 

Guardrail  systems.  Marine  safety. 
Occupational  safety  and  health. 
Personal  fall  protection  equipment. 
Personal  flotation  devices.  Safety.  Ship 
repair.  Shipyard  employment.  Vessels. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  202ia 

Accordingly,  pursuant  to  sections  4. 6 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U,S.C.  653. 655. 
657),  section  41  of  the  Longshore  and 
Harbor  Worker's  Compensation  Act,  as 
amended  (33  U,S.C.  941).  Secretary  of 
Labor's  Order  No.  9-63  (4S  FR  35736) 
and  29  CFR  Part  1911,  it  is  proposed  to 
amend  2S  CFR  Part  1915  as  set  forth 
below. 

Signed  at  Washington.  DC,  this  17th  day  of 
November  1988. 

loho  A.  Psmtory  ■■■. 

Assistant  Secretary  of  Labor. 

PART  1915-4AMENDEO] 

1.  The  authority  citation  for  Part  1915 
would  continue  to  read  as  follows: 

Authority:  Sea  41,  Longshore  and  Harbor 
Worker's  Compensation  Act  (33  U3.C.  941J; 
sections  4,  &.  and  8,  Occupational  Safety  and 
Health  Act  of  197t)  (29  U.S.C.  653. 855,  657); 
Secretary  of  Labor's  Order  No.  12-71  [38  FR 
8754).  8-78  (41  FR  25059).  or  9-83  (48  FR 
35736)  as  applicable;  and  29  CFR  Part  1911. 

2.  Subpart  E  of  Part  1915  would  be 
revised  to  read  as  follows: 

Sut>part  E    Accesa  and  Cgi  ■»> 

1915.71  Scope,  applicahon.  and  definitions 
applical^  to  this  aubpart. 

1915.72  General  requirements  for  means  of 
access. 

1915.73  Access  to  vessels. 

1915.74  Access  to  diydocks  and  drydock 
wingwalls. 


*  PUb  coven  ooly  State  and  local  goveramenl 
employees. 


oec 

1915.75    Access  to  cargo  spaces  and 

confined  spaces  aboard  vessels  and 

vessel  sections. 
1915.7&— 1915.79    (Reserved). 

1915.80  General  requirements  for  means  of 
egrees  from  buildings  and  structures. 

1915.81  Specific  requirements  for  means  of 
egress  from  buildings  and  structures. 

1915.82  Aisles  (uul  passageways  in 
buildings  and  structures. 

1915.83—1915.84     (Reserved). 

1915.85  Stairways. 

1915.86  Ladders. 

1915.87  Gangways,  walkways,  ramps, 
catwalks,  and  dockboards  [bridge 
plates). 

1915.88— 1915Jn    (Reserved). 
Appendix  A  to  Subpart  E— Exit  Capacity. 

Size  and  Moikiag 
Appendix  B  to  Subpart  E— Ladders 

Subpart  E— Access  and  Egress 

I191S.71    Scope,  appleation,  and 
deWnWIonsaimlleabiele  tills  aubpart 

(a)  Scope  and  application.  (1)  This 
subpart  applies  to  all  means  of  access 
and  egress  used  in  shipyard  workplaces 
and  operations  (including  shipbuilding, 
ship  repairing,  and  shipbreaking),  but 
does  not  apply  to  construction 
operations  in  shipyards  covered  under 
29  CFR  Part  1928.  Access  requirements 
for  scaffolds  are  contained  in  Subpart  N 
of  this  Part. 

(2)  The  provisions  of  29  CFR  1910.21, 
1910.22(b),  1910.22(c),  and  1910.23 
through  1910.40  do  not  apply  to  shipyard 
workplaces  and  operations. 

(3)  Facilities  or  equipment  installed  or 
used  prior  to  (Insert  date  30  days  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Re^ster)  may  comply  with 
the  requirements  in  brackets  ((    ])  in 
this  subpart  in  lieu  of  the  corresponding 
unbracketed  requirements. 

(b)  Definitions  applicable  to  this 
subpart 

"Approved  components"  means 
equipment  listed  or  approved  by  a 
nationally  recognized  testing  laboratory. 

"Barge"  means  an  unpowered,  flat 
bottomed,  shallow  draft  vessel — 
including  scows,  carfloats  and  lighters. 
For  purposes  of  this  subpart,  the  term 
does  not  include  ship  shaped  or  deep 
draft  barges. 

"Cleat"  means  a  ladder  crosspiece  of 
rectangular  cross  section  placed  on  edge 
upon  which  a  person  may  step  while 
ascending  or  descending  a  ladder. 
"Cleat"  also  means  a  transverse  strip  of 
material  such  as  wood  or  metal  placed 
on  duckboards,  ramps,  gangways,  and 
similar  siufaces  to  provide  footing. 

"Double  cleat  ladder"  means  a  ladder 
similar  in  construction  to  a  single  cleat 
ladder,  but  with  a  center  rail  to  allow 
simultaneous  two-way  traffic  for 
employees  ascending  or  descending. 


"Emergency  escape  route"  means  the 
route  that  employees  are  directed  to 
follow  in  the  event  they  must  evacuate 
the  workplace  or  seek  a  designated 
refuge  area. 

"Equivalent"  means  alternative 
designs,  materials,  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  or  greater  degree  of  safety  for 
employees  than  the  method  or  item 
specified  in  the  standard. 

"Exit"  means  that  portion  of  a  means 
of  egress  which  is  separated  from  all 
other  spaces  of  the  building  or  structure 
by  construction  or  equipment  as 
required  in  this  subpart  to  provide  a 
protected  way  of  travel  to  the  exit 
discharge. 

"Exit  access"  means  that  portion  of  a 
means  of  egress  which  leads  to  an  exit. 

"Exit  discharge"  means  that  portion  of 
a  means  of  egress  between  the 
termination  of  an  exit  and  an  area  away 
from  the  workplace. 

"Failure"  means  load  refusal, 
breakage,  or  separation  of  component 
parts.  Load  refusal  Is  the  point  where 
the  ultimate  strength  is  exceeded. 

"Fixed  ladder"  means  a  ladder  which 
cannot  be  readily  moved  or  carried 
because  it  is  an  integral  part  of  a 
building  or  structure.  A  "side-step  fixed 
ladder"  is  a  fixed  ladder  that  requires  a 
person  getting  off  at  the  top  to  step  to 
the  side  of  the  ladder  siderails  in  order 
to  reach  the  landing.  A  "through-fixed 
ladder"  is  a  fixed  ladder  that  requires  a 
person  getting  o£f  at  the  top  to  step 
between  the  siderails  of  thie  ladder  in 
order  to  reach  the  landing. 

"Handrail"  means  a  rail  to  provide 
employees  a  handhold  for  support 

"High  hazard  contents"  means  those 
materials  which  are  liable  to  bum  «vith 
extreme  rapidity,  or  from  which 
poisonous  fumes  or  explosions  are  likely 
in  the  event  of  fire. 

"In  dry  dock"  means  the  situation 
where  a  vessel  is  placed  in  a  graving 
dock,  basin,  dry  dock,  or  on  a  marine 
railway. 

'Jacob's  ladder"  means  a  ladder 
consisting  of  rope  or  chain  sides  with 
rungs  made  of  rigid  materials. 

"Ladder  safety  device"  means  a 
system  other  than  a  cage  or  well, 
designed  to  help  prevent  falls  fit>m 
ladders,  or  to  limit  the  length  of  such 
falls.  A  ladder  safety  device  usually 
consists  of  a  carrier,  safety  sleeve,  and 
body  belt  or  harness. 

"Low  hazard  contents"  means  those 
materials  of  such  low  combustibility 
that  no  self-propagating  fire  therein  can 
occur,  and  that  the  only  probable  danger 
requiring  the  use  of  emergency  exits  will 
be  from  panic,  fumes,  smoke,  or  fire 
from  some  external  source. 
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"Lower  levels"  means  those  areas  to 
which  an  employee  can  fall.  Such  areas 
include  ground  levels,  decks,  flats, 
docks,  floors,  roofs,  ramps,  gangways, 
grates,  piers,  wharves,  runways, 
excavations,  pits,  tanks,  materials, 
water,  equipment,  and  other  surfaces. 

"Maximum  intended  load"  means  the 
total  load  of  all  employees,  equipment, 
tools,  materials,  transmitted  loads,  and 
other  loads  reasonably  anticipated  to  be 
applied  at  any  one  time  to  a  ladder  or 
ramp  component. 

"Means  of  access"  means  ladders, 
stairways,  ramps,  runways,  gangways, 
walkways,  catwalks,  dockboards,  and 
personnel  hoists. 

"Means  of  egress"  means  a 
continuous  and  unobstructed  way  of 
exit  travel  from  any  point  in  a  building 
or  structure  to  an  area  away  from 
hazards,  and  consists  of  three  separate 
and  distinct  parts:  The  exit  access;  the 
exit;  and  the  exit  discharge.  A  means  of 
egress  comprises  the  vertical  and 
horizontal  ways  of  travel,  and  shall 
include  intervening  room  spaces, 
doorways,  hallways,  corridors, 
passageways,  balconies,  ramps, 
stairways,  enclosures,  lobbies, 
escalators,  horizontal  exits,  courts,  and 
yards. 

"Nosing"  means  that  portion  of  a 
stairway  tread  projecting  beyond  the 
face  of  the  riser  immediately  below. 

"Ordinary  hazard  contents"  means 
those  materials  which  are  liable  to  bum 
with  moderate  rapidity  and  give  off  a 
considerable  volume  of  smoke,  but  from 
which  neither  poisonous  fumes  nor 
explosions  are  likely  in  case  of  fire. 

"Portable  ladder"  means  a  ladder  that 
can  be  readily  moved  or  carried. 

"Riser  height"  means  the  vertical 
distance  from  the  top  of  a  tread  to  the 
top  of  the  next  higher  or  lower  tread. 

"River  tow  boat"  means  a  shallow 
draft,  low  free  board,  self-propelled 
vessel  designed  to  tow  river  barges  by 
pushing  ahead.  For  purposes  of  this 
section,  the  term  does  not  include  other 
towing  vessels. 

"Single  cleat  ladder"  means  a  ladder 
consisting  of  a  pair  of  siderails, 
connected  together  by  cleats,  rungs,  or 
steps. 

"Stairrail  system"  means  a  vertical 
barrier  erected  along  the  unprotected 
sides  and  edges  of  a  stairway  to  prevent 
employees  from  falling  to  lower  levels. 
The  top  surface  of  a  stairrail  system 
may  also  be  a  "handrail." 

"Tread  width"  means  the  horizontal 
distance  from  front  to  back  of  a  tread 
(including  nosing,  if  any). 

"Unprotected  sides  and  edges"  means 
any  side  or  edge  (except  at  entrances  to 
points  of  access]  of  a  stairway  where 
there  is  no  stairrail  system  or  wall  36 


inches  (.9  m]  [Grandfather  provisions:  30 
inches  (76  cm);  see  §  1915.71(a)(3)]  or 
more  in  height,  and  any  side  or  edge 
(except  at  entrances  to  points  of  access) 
of  a  stairway  landing,  or  ladder 
platform,  where  there  is  no  wall  or 
guardrail  system  at  least  39  inches  (1  m) 
[36  inches  (91.5  cm)]  high. 

"Vessel  section"  means  a  sub- 
assembly, module,  or  other  component 
of  a  vessel  being  built,  repaired,  or 
broken. 

§  1915.72    General  requirements  for  means 
of  access. 

(a)  Where  required.  A  stairway, 
ladder,  ramp,  runway,  gangway, 
walkway,  catwalk,  dockboard,  or 
personnel  hoist  shall  be  provided  at  all 
persormel  points  of  access  with  breaks 
of  19  inches  (48.3  cm)  or  more  in 
elevation  where  operations  necessitate 
regular  travel  between  levels  (including 
access  to  operating  platforms  on  all 
equipment  which  requires  attention 
routinely  during  operations).  Spiral 
stairways  shall  not  be  used  to  satisfy 
this  requirement  except  where  they 
provide  the  only  practical  means  of 
access. 

(b)  When  required.  All  means  of 
access  required  by  this  subpart  shall  be 
provided  and  installed,  and  installation 
duties  performed,  before  employees 
begin  work  from  the  work  surface  where 
protection  is  required. 

9  1915.73    Access  to  vessels. 

(a)  Access  to  vessels  afloat.  The 
employer  shall  not  permit  employees  to 
board  or  leave  any  vessel,  except  a 
barge  or  river  towboat,  until  the 
following  requirements  have  been  met: 

(1)  A  gangway  shall  be  used 
whenever  practicable.  If  a  gangway  is 
not  practicable,  a  portable  ladder  shall 
be  used.  When  conditions  are  such  that 
neither  a  gangway  nor  a  portable  ladder 
can  be  used,  a  Jacob's  ladder  shall  be 
used. 

(2)  The  gangway  shall  be  kept 
properly  trinuned  at  all  times. 

(3)  When  a  fixed  tread 
accommodations  ladder  is  used,  and  the 
angle  is  so  low  as  to  require  employees 
to  walk  on  the  edge  of  the  treads, 
cleated  duckboards  shall  be  laid  over 
and  secured  to  the  ladder. 

(4)  When  the  lower  end  of  a  gangway 
overhangs  the  water  between  the  ship 
and  the  dock  such  that  there  is  danger  of 
employees  falling  between  the  ship  and 
the  dock,  a  net  or  other  equivalent 
protection  shall  be  rigged  at  the  foot  of 
the  gangway  to  prevent  employees  from 
falling  into  the  water. 

(5)  If  the  foot  of  the  gangway  is  more 
than  one  foot  away  from  the  edge  of  the 


apron,  the  space  between  them  shall  be 
bridged  by  a  walkway. 

(6)  Supporting  bridges  shall  be  kept 
clear  so  as  to  permit  unobstructed 
passage  for  employees  using  the 
gangway. 

(7)  When  the  upper  end  of  the  means 
of  access  rests  on  or  is  flush  with  the  top 
of  the  bulwark,  a  stairway  secured  to 
prevent  displacement  shall  be  provided 
between  the  top  of  the  bulwark  and  the 
deck. 

(8)  Obstructions  shall  not  be  laid  on  or 
across  means  of  access. 

(9)  The  means  of  access  shall  be 
adequately  illuminated  for  its  full  length. 

(10)  Unless  the  construction  of  the 
vessel  makes  it  impossible,  all  means  of 
access  shall  be  so  located  that  drafts  of 
cargo  do  not  pass  over  them.  In  any 
event,  loads  shall  not  be  passed  over  the 
means  of  access  while  employees  are  on 
the  means  of  access. 

(b)  Access  to  vessels  in  drydock,  and 
between  vessels.  The  following 
requirements  apply  to  access  &om 
wingwall  to  vessel  and,  when  two  or 
more  vessels  are  lying  abreast  (other 
than  barges  or  river  towboats),  from  one 
vessel  to  another. 

(1)  Gangways,  ramps,  or  access 
towers  shall  be  used  for  access 
whenever  practicable.  When  such 
means  are  not  practicable,  a  portable 
ladder  shall  be  used.  When  conditions 
are  such  that  portable  ladders  cannot  be 
used,  a  Jacob's  ladder  shall  be  used. 

(2)  When  the  upper  end  of  the  means 
of  access  rests  on  or  is  flush  with  the  top 
of  the  bulwark,  a  stairway  secured  to 
prevent  displacement  shall  be  provided 
between  the  top  of  the  bulwark  and  the 
deck. 

(3)  Obstructions  shall  not  be  laid  on  or 
across  means  of  access. 

(4)  The  means  of  access  shall  be 
adequately  illuminated  for  its  full  length. 

(c)  Access  to  barges  and  river 
towboats.  The  following  requirements 
apply  to  all  employee  and  vehicle 
access  to  barges  and  river  towboats: 

(1)  When  employees  cannot  step 
safely  to  or  from  the  wharf,  float,  barge, 
or  river  towboat,  a  gangway,  ramp,  or 
walkway  shall  be  used.  If  a  gangway, 
ramp,  or  walkway  is  not  practicable,  a 
portable  ladder  shall  be  used.  When 
conditions  are  such  that  a  gangway, 
ramp,  walkway,  or  portable  ladder 
cannot  be  used,  then  a  Jacob's  ladder 
shall  be  used. 

(2)  If  the  foot  of  the  gangway  is  more 
than  one  foot  away  from  the  edge  of  the 
apron,  the  space  between  them  shall  be 
bridged  by  a  walkway. 

(3)  When  the  upper  end  of  the  means 
of  access  rests  on  or  is  flush  with  the  top 
of  the  bulwark,  a  stairway  secured  to 


prevent  displacement  shall  be  provided 
between  the  top  of  the  bulwark  and  the 
deck. 

[4)  Obstructions  shall  not  be  laid  on  or 
across  means  of  access. 

(5)  The  means  of  access  shall  be 
adequately  illuminated  for  its  full  length. 

9191S.74    AooMstodrydodwand 
dfydecfc  winji— Mil 

(a)  Access  to  drydocks.  A  gangway, 
ramp,  or  stairway  shall  be  provided 
between  a  floating  drydock  and  die  pier 
or  bulkhead. 

(b)  Access  to  drydock  wingwalis.  A 
ramp,  stairway,  or  ladder  shall  be 
provided  between  wing  walls  and 
diydock  Qoors. 


§  1915.75 


to  cargo  spaces  and 
■iNMrd  vessels  and  vessel 


(a)  Cai^o  spaces.  (1)  There  shall  be  at 
least  one  safe  and  accessible  ladder  in 
all  car^go  spaces  into  which  employees 
must  enter  or  in  which  employees  are 
woridng. 

(2)  The  ladder  shall  not  be  used  when 
cargo,  dunnage,  or  other  materials  are 
stowed  within  four  inches  of  the  back  of 
ladder  rungs. 

(3)  When  any  shipboard  Hxed  ladder 
is  visibly  unsafe,  the  employer  shall 
prohibit  its  use  by  employees. 

(4)  Portable  ladders  shall  be  provided 
when  shipboard  fixed  ladders  in  cai;go 
spaces  do  not  meet  the  requirements  of 
paragraphs  (a)(1),  (2),  or  (3)  of  this 
section.  When  a  portable  ladder  cannot 
be  used,  a  Jacob's  ladder  shall  be  used. 

(5)  Shipboard  fixed  ladders  and 
portable  ladders  provided  for  access  to 
cargo  spaces  shall  not  be  used  at  the 
same  time  that  cargo  drafts,  equipment, 
materials,  scrap  or  other  loads  are 
entering  or  leaving  the  hold. 

(6)  During  the  handling  of  materials, 
employees  shall  be  required  to  inform 
the  wrinchman  or  crane  signalman  of 
their  intentions  before  using  a  ladder  to 
enter  or  leave  the  cargo  space. 

(b)  Confined  spaces.  (1)  More  than 
one  access  opening  shall  be  provided  to 
a  shipboard  confined  space  in  which 
employees  are  working,  and  in  which 
the  work  could  generate  a  hazardous  or 
explosive  atmosphere  in  the  space. 
However,  this  provision  does  not  apply 
where  the  structure  or  arrangement  of 
the  vessel  or  vessel  section  makes  this 
provision  impractical  or  where  the 
vessel  design  is  based  on  the  rules  of 
nationally  and  intematioaally 
recognized  classification  societies,  or 
USCG  specifications  which  require  only 
one  means  of  access  to  be  provided  to 
the  confined  space  in  question. 

(2)  When  a  confined  space  has  only 
one  access  opening,  and  when  one  or 


more  ventilation  ducts  must  pass 
through  the  access  opening  the  ducts 
shall  be  of  such  a  type  and  so  arranged 
as  to  permit  free  passage  of  employees 
through  the  access  opening.  When  a 
confined  space  has  two  or  more  access 
openii^s,  and  when  one  or  more 
ventilation  ducts  must  pass  through  the 
access  openings,  the  ducts  shall  be  of 
such  a  type  and  so  arranged  as  to  permit 
free  passage  of  employees  through  at 
least  two  of  the  access  openings. 

9  1916.7»-191S.79    [Reserved]. 

9191SJO   General  rsqutrements  for  means 
of  egreae  from  beMhigs  and  structuree. 

The  following  provisions  do  not  apply 
to  vessels  or  vessel  sections. 

(a)  Exits.  (1)  Every  building  or 
structure,  new  or  old,  designed  for 
human  occupancy  shall  be  provided 
with  exits  sufficient  in  kind,  location, 
and  capacity  to  permit  the  prompt 
escape  of  occupants  in  case  of  fire  or 
other  emergency.  Exits  which  meet  the 
guidelines  in  Appendix  A  will  be 
deemed  to  meet  the  capacity 
requirement  of  this  provision. 

(2)  In  every  building  or  structure,  exits 
shall  be  so  arranged  and  maintained  as 
to  provide  employees  with  free  and 
unobstructed  egress  from  all  parts  of  the 
building  or  structure  at  all  times. 

(3)  Exits  may  not  be  locked  or 
fastened  in  a  manner  which  will  prevent 
free  escape  from  the  inside  of  any 
building  or  structure.  Any  device  or 
alarm  installed  to  restrict  the  improper 
use  of  an  exit  shall  be  so  designed  and 
installed  that  it  cannot,  even  in  cases  of 
failure,  impede  or  prevent  emergency 
use  of  such  exit. 

(4)  Every  exit  shall  be  clearly  visible, 
or  the  route  to  reach  it  shall  be 
conspicuously  indicated  in  such  a 
manner  that  every  physically  and 
mentally  capable  occupant  of  every 
building  or  structure  will  readily  know 
the  direction  of  escape  from  any  point. 

(5)  Any  doorway  or  passageway  not 
constituting  an  exit  or  way  to  reach  an 
exit,  but  which  might  otherwise  be 
mistaken  for  an  exit  shall  be  marked 
"No  Exit",  or  similar  designation,  or 
shall  be  identified  by  a  sign  indicating 
the  actual  character  such  as  "To 
Basement,"  "Storeroom,"  "Closet"  or 
the  like. 

(b)  Exit  illumination.  In  every  building 
or  structure  equipped  for  artificial 
illumination,  adequate  and  reliable 
illumination  shall  be  provided  for  all 
exit  facilities. 

(c)  Alarms.  In  every  building  or 
structure  of  such  size,  arrangement,  or 
occupancy  that  a  fire  may  not  itself 
provide  adequate  warning  to  occupants, 
fire  alarm  facilities  shall  be  provided 


where  necessary  to  warn  occupants  of 
the  existence  of  fire  so  that  they  may 
escape,  and  to  facilitate  the  orderly 
conduct  of  fire  exit  drills. 

(d)  Multiple  exits  required.  Every 
building  or  structure,  section,  or  area 
thereof  of  such  size,  occupancy,  and 
arrangement  that  the  safety  of 
employees  may  be  endangered  by  the 
blocking  of  any  single  means  of  egress 
due  to  fire  or  smoke,  shall  have  at  least 
two  means  of  egress  remote  irom  each 
other,  so  arranged  as  to  minimize  any 
possibility  that  both  may  be  blocked  by 
any  one  fire  or  other  emergency 
conditions. 

(e)  Protection  of  employees  during 
construction,  repair  or  alteration.  (1)  No 
building  or  structure  under  construction 
shall  be  occupied  in  whole  or  in  part 
until  all  exit  facihties  required  for  the 
part  occupied  are  completed  and  ready 
for  use. 

(2)  No  existing  buUding  or  structure 
shall  be  occupied  during  repairs  or 
alterations  unless  all  existing  exits  and 
any  existing  fire  protection  are 
continuously  maintained,  or  imless  other 
measures  are  taken  which  the  employer 
can  demonstrate  will  provide  equivalent 
safety. 

(3)  No  flammable  or  explosive 
substances  or  equipment  for  repairs  or 
alterations  shall  be  introduced  in  a 
building  of  low  or  ordinary  hazard 
classification  while  the  building  is 
occupied,  unless  the  condition  of  use 
and  the  safeguards  provided  are  such  as 
not  to  create  any  additional  danger  or 
handicap  to  egress. 

(f)  Maintenance.  (1)  Every  required 
exit,  way  of  approach  thereto,  and  way 
of  travel  from  the  exit  into  the  street  or 
open  space,  shall  be  continuously 
maintained  free  of  all  obstructions  or 
impediments  to  full  instant  use  in  the 
case  of  fire  or  other  emergency. 

(2)  Every  automatic  sprinkler  system, 
fire  detection  and  alarm  system,  exit 
lighting,  fire  door,  and  other  item  of 
equipment,  where  provided,  shall  be 
continuously  in  proper  operating 
condition.  Foodie  inspections  and  tests 
shall  be  made  as  are  necessary  to 
assure  proper  maintenance. 

§  1915.81    Specific  requirements  for  means 
of  egress  from  buildings  and  structures. 

(a)  Permissible  exit  components.  An 
exit  shall  consist  only  of  approved 
components.  Exit  components  shall  be 
constructed  as  an  integral  part  of  the 
building  or  shall  be  permanently  affixed 
thereto. 

(b)  Protective  enclosure  of  exits. 
When  an  exit  is  protected  by  walls, 
partitions,  barriers,  or  other  construction 
which  separates  the  exit  from  other 
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parts  of  the  building,  the  separating 
construction  shall  meet  the  following 
requirements: 

(1)  The  separation  shall  have  at  least 
a  one-hour  fire  resistance  rating  when 
the  exit  connects  three  stories  or  less. 
This  applies  whether  the  stories 
connected  are  above  or  below  the  story 
at  which  exit  discharge  begins. 

(2)  The  separation  shall  have  at  least 
a  two-hour  fire  resistance  rating  when 
the  exit  connects  four  or  more  stories, 
whether  above  or  below  the  floor  of 
discharge.  It  shall  be  constructed  of 
noncombustible  materials,  and  shall  be 
supported  by  construction  having  at 
least  a  two-hour  fire  resistance  rating. 

(3)  Any  opening  therein  shall  be 
protected  by  an  approved  self-closing 
fire  door. 

(4)  Openings  in  exit  enclosures  shall 
be  confined  to  those  necessary  for 
access  to  the  enclosure  from  normally 
occupied  spaces  and  for  egress  from  the 
enclosure. 

(c)  Arrangement  of  exits.  When  more 
than  one  exit  is  required  from  a  building, 
structure,  or  section  or  area  of  a  building 
or  structure,  at  least  two  of  the  exits 
from  any  multi-exit  area  shall  be  remote 
from  each  other  and  so  arranged  as  to 
minimize  any  possibility  that  both  may 
be  blocked  by  any  one  fire  or  other 
emergency  condition. 

(d)  Access  to  exits.  (1)  Where  exits 
are  not  immediately  accessible  from  an 
open  floor  area,  safe  and  continuous 
passageways,  aisles,  or  corridors 
leading  directly  to  every  exit  shall  be 
maintained,  and  so  arranged  as  to 
provide  convenient  access  for  each 
occupant  to  at  least  two  exits  by 
separate  ways  of  travel,  except  as  a 
single  exit  or  limited  dead  ends  are 
permitted  by  other  provisions  of  this 
subpart. 

(2)  A  door  from  a  room  to  an  exit  or  to 
a  way  of  exit  access  shall  be  of  the  side- 
hinged,  swinging  type.  The  door  shall 
swing  with  exit  travel  when  the  room  is 
occupied  by  more  than  50  persons  or 
used  for  a  high  hazard  occupancy. 

(3)  In  no  case  shall  access  to  an  exit 
be  through  a  bathroom,  or  other  room 
subject  to  locking,  except  where  the  exit 
is  required  to  serve  only  the  room 
subject  to  locking. 

(4)  Exit  access  shall  be  so  arranged 
that  it  will  not  be  necessary  to  travel 
toward  any  area  of  high  hazard 
occupancy  in  order  to  reach  the  nearest 
exit,  unless  the  path  of  travel  is 
effectively  shielded  from  the  high 
hazard  location  by  suitable  partitions  or 
other  physical  barriers. 

(e)  Exterior  routes  of  exit  access.  (1) 
Exterior  routes  of  exit  access  shall  have 
smooth,  solid,  and  level  floors. 


(2)  Snow  and  ice  shall  be  removed 
from  all  exposed  routes  of  exit  access. 

(3)  A  permanent,  unobstructed 
straight  path  of  travel  shall  be 
maintained  free  of  all  obstructions, 
including  railings,  barriers,  gates,  and 
impediments  over  the  required  exterior 
way  of  exit  access.  Furniture  or  other 
movable  objects  that  result  in 
obstruction  to  travel  shall  be  fastened 
out  of  the  way  or  railings  or  other 
permanent  barriers  shall  be  installed  to 
protect  the  path  of  travel  against 
encroachment. 

(4)  An  exterior  way  of  exit  access 
shall  be  so  arranged  that  it  does  not 
contain  any  dead  end  sections  in  excess 
of  20  feet  (6.1  m).  Any  unenclosed  exit 
served  by  an  exterior  way  of  exit  access 
shall  be  so  located  that  no  part  of  the 
exit  extends  past  a  vertical  plane  20  feet 
(6.1  m)  and  one  half  the  required  width 
of  the  exit  from  the  end  of  and  at  right 
angles  to  the  way  of  exit  access. 

(f]  Discharge  from  exits.  (1)  All  exits 
shall  discharge  directly  to  the  street,  or 
to  a  yard,  court,  or  other  open  space  that 
gives  access  away  from  the  hazard. 

(2)  Yards,  courts,  or  streets,  or  other 
open  spaces  to  which  exists  discharge 
shall  be  of  a  size  that  allows  all  persons 
leaving  the  building  to  get  away  from 
the  hazard. 

(3)  Stairs  and  other  exits  shall  be  so 
arranged  as  to  make  clear  the  direction 
of  egress  to  the  street. 

(4)  Exit  stairs  that  continue  beyond 
the  floor  of  discharge  shall  be 
interrupted  at  the  floor  of  discharge  by 
partitions,  doors,  or  other  effective 
means. 

(g)  Changes  in  elevation.  Stairs  or 
ramps  shall  be  installed  at  all  means  of 
egress  which  are  not  level. 

(h)  Furnishings  and  decorations.  (1) 
No  furnishings,  decorations,  or  other 
objects  shall  be  so  placed  as  to  conceal, 
obscure,  or  obstruct  access  to,  or  egress 
from,  exits. 

(2)  Mirrors  shall  not  be  placed  on  exit 
doors  nor  placed  in  or  adjacent  to  any 
exit. 

(3)  No  furnishings  or  decorations  of  an 
explosive  or  highly  flammable  character 
shall  be  used  in  any  occupancy. 

(4)  Decorations,  furnishings,  and 
equipment  shall  not  impair  the  visibility 
of  exit  signs,  nor  shall  any  brightly 
illuminated  sign  (for  other  than  exit 
purposes),  display,  or  object  in  or  near 
the  line  of  vision  to  the  required  exit 
sign  be  of  such  a  character  as  to  so 
detract  attention  from  the  exit  sign  such 
that  it  may  not  be  noticed. 

(i)  Exit  marking.  (1)  A  sign  reading 
"Exit",  or  similar  designation,  shall  mark 
every  exit. 

(2)  Every  required  sign  designating  an 
exit  or  way  of  exit  access  shall  be  so 


located  and  of  such  size,  color,  and 
design  as  to  be  readily  visible. 

(3)  Every  exit  sign  shall  be  distinctive 
in  color  and  shall  provide  contrast  with 
decorations,  interior  finish,  or  other 
signs. 

(4)  A  sign  reading  "Exit,"  or  similar 
designation,  with  an  arrow  indicating 
the  direction,  shall  be  placed  in  every 
location  where  the  direction  of  travel  to 
reach  the  nearest  exit  is  not  immediately 
apparent. 

(5)  Every  exit  sign  shall  be  illuminated 
by  a  light  source  giving  a  value  of  not 
less  than  five  foot-candles  on  the 
illuminated  surface.  Artificial  lights 
giving  external  illumination  to  exit  signs 
shall  have  screens,  discs,  or  lenses  of 
not  less  than  25  square  inches  area 
made  of  translucent  material  to  show 
red  or  other  specified  designating  color 
on  the  side  of  the  approach. 

(6)  Internally  illuminated  exit  signs 
shall  be  used  in  all  occupied  buildings 
where  reduction  of  normal  illumination 
is  permitted. 

(j)  Fire  retardant  paints.  Fire  retardant 
paints  or  solutions  shall  be  renewed  at 
such  intervals  as  necessary  to  maintain 
the  necessary  flame  retardant 
properties. 

§  1 9 1  S.82    Alsias  and  passageways  In 
buildings  and  structures. 

(a)  Clearances.  (1)  Where  mechanical 
handling  equipment  is  used,  safe 
clearances  shall  be  allowed  for  aisles,  at 
loading  docks,  through  doorways  and 
wherever  turns  or  passage  must  be 
made. 

(2)  Forging  machines  shall  be  so 
located  as  to  give  clearance  between 
machines  so  that  the  movement  of  one 
operator  will  not  interfere  with  the  work 
of  another. 

(3)  Forging  machines  shall  be  so 
located  as  to  give  room  for  cleaning 
machines  and  handling  the  work, 
including  material  and  scrap. 

(4)  Forging  machines  shall  be  so 
located  that  operators  do  not  have  to 
stand  in  aisles  in  order  to  operate  the 
machine. 

(b)  Obstructions.  (1)  Where 
mechanical  handling  equipment  is  used, 
aisles  and  passageways  shall  be 
maintained  free  of  all  obstructions  and 
impediments  that  could  create  a  hazard. 

(2)  Aisles  shall  be  of  a  size  that  allows 
the  free  movement  of  employees 
bringing  and  removing  material.  This 
aisle  space  is  to  be  independent  of 
working  and  storage  space. 

(c)  Markings.  Permanent  aisles  and 
passageways  shall  be  marked  to 
indicate  their  status  as  aisles  and 
passageways. 


§§  1915.83-1915.e4    (Resmved) 

§1915.85    Stairways. 

(a)  General.  The  following 
requirements  apply  to  all  stairways 
including  those  used  at  points  of  vessel 
access  between  the  tops  of  bulwarks 
and  decks,  and  between  floating 
drjdocks  and  piers  or  bulkheads: 

(1)  Stairway  landings  shall  extend  not 
less  than  30  inches  (76  cm)  in  the 
direction  of  travel. 

(2)  Stairs  shall  be  installed  between 
30°  and  50°  from  horizontal. 

(3)  Riser  height  and  tread  width  shall 
be  uniform  within  each  flight  of  stairs, 
including  any  foundation  structure  used 
as  one  or  more  treads  of  the  stairs. 

(4)  Where  doors  or  gates  open  directly 
on  a  stairway,  a  platform  shall  be 
provided,  and  the  swing  of  the  door 
shall  not  reduce  the  effective  width  of 
the  platform  to  less  than  20  inches  (51 
cm). 

(5)  Vertical  clearance  above  any  stair 
tread  to  an  overhead  obstruction  shall 
be  at  least  seven  feet  (2.1  m)  measured 
from  the  leading  edge  of  the  tread. 

(6)  Stairways  shall  be  capable  of 
supporting,  without  failure,  their  own 
weight  and  at  least  five  times  the 
maximum  intended  load  applied  to  the 
stairway,  or  their  own  weight  and  a 
concentrated  moving  live  load  of  1.000 
pounds  (456  kg),  whichever  is  greater. 

(7)  Stairways  shall  be  at  least  22 
inches  (56  cm)  (Grandfather  provisions: 
20  inches  (51  cm):  see  §  1915.71(a)(3)] 
wide. 

(8)  Welded  bar  grating  treads  without 
nosings  shall  have  leading  edges  which 
can  be  readily  seen  by  personnel 
descending  the  stairway. 

(9)  Welded  bar  grating  treads  shall  be 
serrated  or  of  nonslip  design. 

(10)  All  parts  of  stairways  shall  be 
free  of  hazardous  projections,  such  as 
protruding  nails. 

(11)  Winding  stairways  shall  have  a 
minimum  inside  diameter  of  five  feet  (1.5 
m). 

(12)  Stairways  used  at  vessel  points  of 
access  shall  be  secured  to  prevent 
displacement. 

(b)  Stairrails  and  handrails.  The 
following  requirements  apply  to  all 
stairways  (except  those  which  are  part 
of  a  vessel)  regardless  of  their  height 
above  lower  levels: 

(1)  Stairways  having  four  or  more 
risers  shall  be  equipped  with: 

(i)  At  least  one  handrail;  and 
(ii)  one  stairrail  system  along  each 
unprotected  side  or  edge.  Stairrail 
systems  may  also  serve  as  handrails 
when  installed  in  conformance  with 
paragraph  (c)(7)  of  this  section. 

(2)  Winding  and  spiral  stairways  shall 
be  equipped  with  a  handrail  offset  such 


that  it  prevents  walking  on  those 
portions  of  the  stairways  where  the 
tread  width  is  less  than  six  inches  (15 
cm). 

(3)  The  height  of  stairrails  shall  be  not 
less  than  36  inches  (91.5  cm) 
[Grandfather  provisions:  30  inches  (76 
cm);  see  §  1915.71(a)(3)]  from  the  upper 
surface  of  the  stairrail  system  to  the 
surface  of  the  tread,  in  line  with  the  face 
of  the  riser  at  forward  edge  of  the  tread, 
and  not  less  than  39  inches  (1.0  m) 
[Grandfather  provisions:  36  inches  (91.5 
cm):  see  §  1915.71(a)(3)]  nor  more  than 
45  inches  (1.1  m)  from  the  upper  surface 
of  the  stairrail  system  to  the  surface  of 
stairway  landings. 

(4)  Midrails,  screen,  mesh, 
intermediate  vertical  members,  or 
equivalent  structural  members,  shall  be 
provided  between  the  top  rail  of  the 
stairrail  system  and  the  stairway  steps. 

(i)  Midrails,  when  used,  shall  be 
located  at  a  height  midway  between  the 
top  edge  of  the  stairrail  system  and  the 
stairway  steps. 

(ii)  Screens  or  mesh,  when  used,  shall 
extend  from  the  top  rail  to  the  stairway 
step,  and  along  the  entire  opening 
between  top  rail  supports. 

(iii)  When  intermediate  vertical 
members,  such  as  balusters,  are  used 
between  posts,  they  shall  be  not  more 
than  19  inches  (48  cm)  apart. 

(iv)  Other,*tfiit5tural  members  shall  be 
installed  s^h  that/there  are  nb  openings 
in  the  staitrail^jy^em^hat  ar^more 
thafMaiDFfiei{48  cml  WvJ^  their  least 
dimensioi.  ,' 

(5)  Hancbmls  and  me  top  rails  of 
stairrail  systems  shjill  be  capable  of 
withstanding,  wrtbout  failure,  a  force  of 
at  least  200  pounds  (890  n)  applied 
within  two  inches  (5  cm)  of  the  top  edge, 
in  any  downward  or  outward  direction, 
at  any  point  along  the  top  edge. 

(6)  The  height  of  handrails  shall  be  not 
more  than  37  inches  (94  cm)  nor  less 
than  30  inches  (76  cm)  from  the  upper 
surface  of  the  handrail  to  the  surface  of 
the  tread,  in  line  with  the  face  of  the 
riser  at  the  forward  edge  of  the  tread. 

(7)  W'hen  the  top  edge  of  a  stairrail 
system  also  serves  as  a  handrail,  the 
height  of  the  top  edge  shall  be  not  more 
than  37  inches  (94  cm)  nor  less  than  36 
inches  (91.5  cm)  [Grandfather 
provisions:  30  inches  (76  cm)  see 

§  1915.71(a)(3)]  from  the  upper  surface  of 
the  stairrail  system  to  the  surface  of  the 
tread,  in  line  with  the  face  of  the  riser  at 
the  forward  edge  of  the  tread. 

(8)  Stairrail  systems  and  handrails 
shall  be  so  surfaced  as  to  prevent  injury 
to  an  employee  from  punctures  or 
lacerations,  and  to  prevent  snagging  of 
clothing. 


(9)  Handrails  shall  be  shaped  to 
permit  a  grip  by  employees  grasping 
them  to  avoid  falling. 

(10)  The  ends  of  stairrail  systems  and 
handrails  shall  be  constructed  so  as  not 
to  constitute  a  projection  hazard. 

(11)  Handrails  shall  have  a  minimum 
clearance  of  one  and  one-half  inches  (4 
cm)  between  the  handrail  and  walls, 
stairrail  system,  and  other  objects. 

§1915.86    Ladders. 

(a)  General.  The  following 
requirements  do  not  apply  to  ladders 
which  are  a  permanent  part  of  a  vessel 
or  vessel  section:  however,  they  do 
apply  to  all  other  ladders  as  indicated, 
including  portable  ladders  used  on 
vessels  and  vessel  sections,  and  those 
used  for  access  to  scaffolds  and  to 
support  scaffold  platforms. 

(1)  Ladders  shall  be  capable  of 
supporting  the  following  loads  without 
failure: 

(i)  Each  portable  ladder  and  job-made 
ladder:  At  least  four  times  the  maximum 
intended  load  applied  or  transmitted  to 
the  ladder  in  a  downward  vertical 
direction  when  the  ladder  is  placed  at 
an  angle  of  75  Vs  degrees  from  the 
horizontal  Ladders  built  in  conformance 
with  the  guidelines  in  Appendix  B  will 
be  deemed  to  meet  this  requirement; 

(ii)  Each  fixed  ladder  At  least  two 
loads  of  250  pounds  (114  kg)  each, 
concentrated  between  any  two 
consecutive  attachments  (the  number 
and  position  of  additional  concentrated 
loads  of  250  pounds  (114  kg)  each, 
determined  fivm  anticipated  usage  of 
the  ladder,  shall  also  be  included),  plus 
anticipated  loads  caused  by  ice  buildup, 
winds,  rigging,  and  impact  loads 
resulting  from  the  use  of  ladder  safety 
devices.  Each  step  or  rung  shall  be 
capable  of  supporting  a  single 
concentrated  load  of  at  least  250  pounds 
(114  kg)  applied  in  the  middle  of  the  step 
or  rung.  Ladders  built  in  conformance 
with  the  guidelines  in  Appendix  B  will 
be  deemed  to  meet  these  requirements. 

(2)  Ladder  rungs,  cleats,  and  steps 
shall  be  parallel,  level,  and  uniformly 
spaced  when  the  ladder  is  in  position  for 
use. 

(3j(i)  Rungs,  cleats,  and  steps  of 
portable  and  fixed  ladders  shall  be 
spaced  not  less  than  six  inches  (15  cm) 
apart,  nor  more  than  12  inches  (31  cm) 
apart,  as  measured  along  the  ladder 
siderails. 

(ii)  Rungs,  cleats,  and  steps  of 
individual  step  or  rung  ladders  shall  be 
not  less  than  six  inches  (15  cm)  apart, 
nor  more  than  16V4  inches  (42  cm)  apart, 
as  measured  between  the  centerlines  of 
the  rungs,  cleats,  and  steps. 
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(4)  Rungs,  cleats,  and  steps  shall  have 
a  minimum  clear  length  of  16  inches  (41 
cm)  for  individual-rung  and  fixed 
ladders,  12  inches  (30  cm)  for  portable 
metal  ladders  and  reinforced  plastic 
ladders,  and  11  Vi  inches  (29  cm)  for 
portable  wood  ladders. 

(5)  The  rungs  of  individual-rung 
ladders  shall  be  shaped  such  that  an 
employee's  feet  cannot  slide  off  the  ends 
of  the  rungs. 

(6)  The  rungs  and  steps  of  metal 
ladders  shall  be  corrugated,  knurled, 
dimpled,  coated  with  skid-resistant 
material,  or  otherwise  treated  to 
minimize  slipping. 

(7)  Jacob's  ladders  shall  be  of  the 
double  nuig  or  flat  tread  type. 

(8)  Ladders  shall  not  be  tied  or 
fastened  together  to  provide  longer 
sections,  unless  they  are  specifically 
designed  for  such  use. 

(9)  When  spHcing  is  required  to  obtain 
a  given  length  of  siderail.  the  resulting 
siderail  must  be  at  least  equivalent  in 
strength  to  a  one-piece  siderail  made  of 
the  same  material. 

(10)  A  metal  spreader  or  locking 
device  shall  be  provided  on  each 
stepladder  to  hold  the  front  and  back 
sections  in  an  open  position  when  the 
ladder  is  being  used. 

(11)  Ladder  components  shall  be  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations, 
and  to  prevent  snagging  of  clothing. 

(12)  Wood  ladders  shall  not  be  coated 
with  any  opaque  covering,  except  for 
identification  or  warning  labels  which 
may  be  placed  on  one  face  only  of  a 
sideraiL 

(13)  When  two  or  more  separate 
ladders  are  used  to  reach  an  elevated 
work  area,  the  ladders  shall  be  offset 
with  a  platform  or  landing  installed 
between  the  ladders,  equipped  with 
guardrails  and  toeboards. 

(14)  The  minimum  perpendicular 
clearance  between  fixed  ladder  rungs, 
cleats,  and  steps,  and  any  obstruction 
behind  the  ladder  shall  be  seven  inches 
(18  cm). 

(1,'>)  The  minimum  perpendicular 
clearance  between  the  center  line  of 
fixed  ladder  rungs,  cleats,  and  steps, 
and  any  obstruction  on  the  climbing  side 
of  the  ladder  shall  be  30  inches  (76  cm), 
except  as  provided  in  paragraph  (a)(16) 
of  this  section. 

(16)  When  unavoidable  obstructions 
are  encountered,  the  minimum 
perpendicular  clearance  between  the 
center  line  of  fixed  ladder  rungs,  cleats, 
and  steps,  and  the  obstruction  on  the 
climbing  side  of  the  ladder  may  be 
reduced  to  24  inches  (61  cm),  provided 
that  a  deflection  device  is  installed  to 
guide  employees  around  the  obstruction 


(17)  Through-fixed  ladders  at  their 
point  of  access/egress  shall  have  a  step- 
across  distance  of  not  less  than  seven 
inches  (18  cm)  nor  more  than  12  inches 
(30  cm)  as  measured  from  the  centerline 
of  the  steps  or  rimgs  to  the  nearest  edge 
of  the  landing  area.  If  the  normal  step- 
across  distance  exceeds  12  inches  (30 
cm),  a  landing  platform  shall  be 
provided  to  reduce  the  distance  to  the 
specified  limit. 

(18)  Fixed  ladders  without  cages  or 
wells  shall  have  a  clear  width  to  the 
nearest  permanent  object  of  at  least  15 
inches  (38  cm)  on  each  side  of  the 
centerline  of  die  ladder. 

(19)  Fixed  ladders  shall  be  provided 
with  cages,  wells,  ladder  safety  devices, 
or  self-retracting  lifelines  where  the 
length  of  climb  is  less  than  24  feet  (7.3 
m),  but  the  top  of  the  ladder  is  at  a 
distance  greater  than  24  feet  (7.3  m) 
above  lower  levels. 

(20)  Where  the  total  length  of  a  climb 
equals  or  exceeds  24  feet  (7.3  m),  fixed 
ladders  (except  those  used  only  for 
firefighting  or  emergency  escape 
purposes)  shall  be  equipped  with  one  of 
the  following: 

(i)  Ladder  safety  devices;  or 
(ii)  Self-retracting  lifelines  and  rest 
platforms  at  intervals  not  to  exceed  150 
feet  (45.7  m);  or 

(iii)  A  cage  or  well,  and  multiple 
ladder  sections,  each  ladder  section  not 
to  exceed  50  feet  (15.2  m)  in  length. 
Ladder  sections  shall  be  offset  from 
adjacent  sections,  and  landing  platforms 
shall  be  provided  at  maximum  intervals 
of  50  feet  (15.2  m). 

(21)  Cages  for  fixed  ladders  shall 
conform  to  all  of  the  following: 

(i)  Horizontal  bands  shall  be  fastened 
to  the  siderails  of  rail  ladders,  or.  for 
individual  rung  ladders,  directly  to  the 
structure,  building,  or  equipment; 

(ii)  Vertical  bars  shall  be  on  the  inside 
of  the  horizontal  bands  and  shall  be 
fastened  to  them; 

(iii)  Cages  shall  extend  not  less  than 
27  inches  (68  cm),  nor  more  than  30 
inches  (76  cm)  from  the  centerline  of  the 
step  or  rung  (excluding  the  fiare  at  the 
bottom  of  the  cage),  and  shall  not  be 
less  than  27  inches  (68  cm)  in  width; 
(iv)  The  inside  of  the  cage  shall  be 
clear  of  projections; 

(v)  Horizontal  bands  shall  be  spaced 
not  more  than  four  feet  (1.2  m)  on  center 
vertically; 

(vi)  Vertical  bars  shall  be  spaced  at 
intervals  not  more  than  nine  and  one- 
half  inches  (24  cm)  on  center 
horizontally; 

(vii)  The  bottom  of  the  cage  shall  be  at 
a  level  not  less  than  seven  feet  (2.1  m) 
nor  more  than  eight  feet  (2.4  m)  above 
the  point  of  access  to  the  bottom  of  the 
ladder.  The  bottom  of  the  cage  shall  be 


flared  not  less  than  four  inches  (10  cm) 
all  around  within  the  distance  between 
the  bottom  horizontal  band  and  the  next 
higher  band; 

(viii)  The  top  of  the  cage  shall  be  a 
minimum  of  42  inches  (1.1  m)  above  the 
top  of  the  platform,  or  the  point  of 
access  at  the  top  of  the  ladder,  with 
provision  for  access  to  the  platform  or 
other  point  of  access. 

(22)  Wells  for  fixed  ladders  shall 
conform  to  all  of  the  following: 

(i)  They  shall  completely  encircle  the 
ladder, 

(ii)  They  shall  be  free  of  projections; 
(iii)  Their  inside  face  on  die  climbing 
side  of  the  ladder  shall  extend  not  less 
than  27  inches  (68  cm)  nor  more  than  30 
inches  (76  cm)  from  the  centerline  of  the 
step  or  rung; 

|iv)  The  inside  clear  width  shall  be  at 
least  30  inches  (76  cm); 

(v)  The  bottom  of  the  wall  on  the 
access  side  shall  start  at  a  level  not  less 
than  seven  feet  (2.1  m)  nor  more  than 
eight  feet  (2.4  m)  above  the  point  of 
access  to  the  bottom  of  the  ladder. 

(23)  Ladder  safety  devices,  and  their 
support  systems  for  fixed  ladders,  shall 
conform  to  all  of  the  following: 
(i)  They  shall  be  capable  of 
withstanding,  without  failure,  a  drop  test 
consisting  of  an  18  inch  (41  cm)  drop  of  a 
500  pound  (226  kg)  weight; 

(ii)  They  shall  permit  the  employee 
using  the  device  to  ascend  or  descend 
without  continually  having  to  hold,  push 
or  pull  any  part  of  the  device,  leaving 
both  hands  free  for  climbing; 

(iii)  They  shall  be  activated  within 
two  feet  (.61  m)  after  a  fall  occurs,  and 
limit  the  descending  velocity  of  an 
employee  to  seven  feet/sec  (2.1  m/sec) 
or  less; 

(iv)  The  connection  between  the 
carrier  or  lifeline  and  the  point  of 
attachment  to  the  body  belt  or  harness 
shall  not  exceed  nine  inches  (23  cm)  in 
length. 

(24)  Ladder  safety  devices  shall  also 
conform  to  the  following: 

(i)  Mountings  for  rigid  carriers  shall  be 
attached  at  each  end  of  the  carrier,  with 
intermediate  mountings,  as  necessary, 
spaced  along  the  entire  length  of  the 
carrier,  to  provide  the  strength 
necessary  to  stop  employees'  falls. 

(ii)  Mountings  for  flexible  carriers 
shall  be  attached  at  each  end  of  the 
carrier.  When  the  system  is  exposed  to 
wind,  cable  guides  utilized  with  a 
flexible  carrier  shall  be  installed  at  a 
minimum  spacing  of  25  feet  (7.6  m)  and  a 
maximum  spacing  of  40  feet  (12.2  m) 
along  the  entire  length  of  the  carrier,  to 
prevent  wind  damage  to  the  system. 


(iii)  The  design  and  installation  of 
mountings  and  cable  guides  shall  not 
reduce  the  design  strength  of  the  ladder. 

(25)  The  siderails  of  through  or  side 
step  fi\ed  ladders  shall  extend  at  least 
42  inches  (1.1  m)  above  the  top  of  the 
acctss  level  or  landing  platform  served 
by  the  ladder.  For  a  parapet  ladder,  the 
access  level  shall  be  the  roof  if  the 
parapet  is  cut  to  permit  passage  through 
the  parapet;  if  the  parapet  is  continuous, 
the  access  level  shall  be  the  top  of  the 
parapet. 

(20)  For  through  fixed  ladder 
extensions  on  ladders  not  equipped  with 
ladder  safety  devices,  the  steps  or  rungs 
shall  be  omitted  from  the  extension,  and 
the  extension  of  the  siderails  shall  be 
flared  to  provide  not  less  than  24  inches 
(61  cm)  (Grandfather  provisions:  18 
inches  (46  cm);  see  §  1915.71(a)(3)]nor 
more  than  30  inches  (76  cm)  clearance 
between  siderails.  Where  ladder  safety 
devices  are  provided,  the  maximum 
clearance  between  siderails  of  the 
extensions  shall  not  exceed  36  inches 
(91  cm). 

(27)  For  side  step  fixed  ladders,  the 
siderails  and  the  steps  or  nmgs  shall  be 
continuous  in  the  extension. 

(28)  Individual  rung  ladders,  except 
those  used  where  their  access  openings 
are  covered  with  a  manhole  covers  or 
hatches,  shall  extend  at  least  42  inches 
(1.1  m)  above  access  levels  of  landing 
platform,  either  by  the  continuation  of 
the  rung  spacings  as  horizontal  grab 
bars  providing  vertical  grab  bars  that 
have  the  same  lateral  spacing  as  the 
vertical  legs  of  the  rungs. 

(b)  Use.  The  following  requirements 
apply  to  the  use  of  all  ladders,  as 
indicated. 

(1)  When  portable  ladders  are  used 
for  access  to  an  upper  landing  surface, 
the  ladder  siderails  shall  extend  at  least 
three  feet  (.9  m)  above  the  upper  landing 
surface  to  which  the  ladder  is  used  to 
gain  access;  or,  when  such  an  extension 
is  not  possible  because  of  the  ladder's 
length,  then  the  ladder  shall  be  secured 
at  the  top  and  a  grasping  device,  such  as 
a  grabrail,  shall  be  provided  to  assist 
employees  in  mounting  and  dismounting 
the  ladder. 

(2)  Ladders  shall  be  maintained  free  of 
slipping  hazards. 

(3)  Ladders  shall  not  be  loaded 
beyond  their  maximum  intended  load- 
carrying  capacity,  nor  beyond  their 
rated  capacity. 

(4)  Ladders  shall  be  used  only  for  the 
purpose  for  which  they  were  designed. 

(5)  Non-self-supporting  ladders  shall 
be  used  at  an  angle  such  that  the 
horizontal  distance  from  the  top  support 
to  the  foot  of  the  ladder  is 
approximately  one-quarter  of  the 
working  length  of  the  ladder  (the 


distance  along  the  ladder  between  the 
foot  and  the  top  support).  Wood  job- 
made  ladders  with  spliced  siderails 
shall  be  used  at  an  angle  such  that  the 
ratio  is  one-eighth  the  working  length  of 
the  ladder.  Fixed  ladders  shall  be  used 
at  fi  pitch  no  greater  than  90  degrees 
from  the  horizontal,  as  measured  to  the 
backside  of  the  ladder. 

(6)  Ladders  shall  be  used  only  on 
stable  and  level  surfaces  unless  secured 
to  prevent  accidental  displacement. 
Examples  of  unstable  surfaces  include, 
but  are  not  limited  to.  boxes  and  barrels. 

(7)  Ladders  shall  not  be  used  on 
slippery  surfaces  unless  secured  or 
provided  with  slip-resistant  feet  to 
prevent  accidental  displacement.  Slip- 
resistant  feet  are  not  intended  as  a 
substitute  for  care  in  placing,  lashing,  or 
holding  a  ladder  that  is  used  upon  oily, 
metal,  concrete,  or  slippery  surfaces. 

(8)  Ladders  placed  in  passageways, 
doorways,  driveways,  or  any  location 
where  they  can  be  displaced  by  other 
activities  or  traffic,  shall  be  secured  to 
prevent  accidental  displacement,  or  a 
barricade  shall  be  used  to  keep  the 
activities  or  traffic  away  from  the 
ladder. 

(9)  The  area  around  the  top  and 
bottom  of  ladders  shall  be  kept  clear. 

(10)  The  top  of  a  non-self-supporting 
ladder  shall  be  placed  with  the  two  rails 
supported  by  the  building  or  structure, 
unless  the  ladder  is  equipped  with  a 
single-support  type  attachment. 

(11)  Ladders  shall  not  be  moved, 
shifted,  or  extended  while  occupied. 

(12)  Ladders  shall  have  non- 
conductive  siderails  when  used  where 
the  ladder  could  contact  energized 
electrical  equipment,  or  when  used  by 
employees  performing  electric  arc 
welding  operations. 

(13)  The  tops  of  stepladders  shall  not 
be  used  as  steps. 

(14)  Crossbracing  on  stepladders  shall 
not  be  used  for  climbing. 

(15)  Ladders  shall  be  inspected  for 
visible  defects  periodically,  preferably 
before  each  use,  and  after  any 
occurrence  which  could  affect  their  safe 
use. 

(16)  Ladders  with  structural  defects, 
such  as  broken  or  missing  rungs,  cleats, 
or  steps;  broken  or  split  rails; 
excessively  corroded  or  rusted 
components;  frayed  or  badly  worn  rope; 
or  other  faulty  or  defective  components 
shall  be  immediately  tagged  with  "Do 
not  use"  or  similar  language,  and 
withdrawn  from  service  until  repaired. 

(17)  Ladder  repairs  shall  restore  the 
ladder  to  a  condition  meeting  its  original 
design  criteria. 

(18)  Single  rail  ladders  shall  not  be 
used,  except  for  emergency  or  rescue 
operations. 


(19)  Jacob's  ladders  shall  either  hang 
without  slack  from  their  lashings,  or  be 
pulled  up  entirely. 

(20)  Employees  visually  restricted  by 
blasting  hoods,  welding  helmets,  and 
burning  goggles  shall  not  work  from 
ladders,  except  where  necessary  for  the 
initial  and  final  welding  or  burning 
operation  to  start  or  complete  a  job- 
such  as  the  erection  and  dismantling  of 
scaffolding,  or  other  similar, 
nonrepetitive  jobs  of  brief  duration. 

(21)  Employees  ascending  or 
descending  ladders  shall  face  the 
ladder. 

§  191SJ7    Gangways,  walkways,  ramps, 
catwalks,  and  docfcboards  (brtdga  platas). 

(a)  Gangways  and  walkways. 
Gangways  and  walkways  shall  be  not 
less  than  20  inches  (51  cm)  wide, 
capable  of  supporting  the  maximum 
intended  load  without  failure, 
maintained  in  safe  repair,  and  secured 
to  prevent  displacement.  Gangways  on 
vessels  inspected  and  certificated  by  the 
U.S.  Coast  Guard  are  deemed  to  meet 
the  foregoing  requirements,  except  in 
cases  where  the  vessel's  regular 
gangway  is  not  being  used. 

(b)  Ramps.  (1)  Ramps  for  employees 
shall  be  not  less  than  20  inches  (51  cm) 
wide,  capable  of  supporting  the 
maximum  intended  load  without  failure, 
maintained  in  safe  repair,  and  seciu^d 
to  prevent  displacement. 

(2)  Ramps  for  access  of  vehicles  to  or 
between  barges  shall  be  capable  of 
supporting  the  maximum  intended  load 
without  failure,  provided  with 
sideboards,  maintained  in  safe  repair, 
and  secured  to  prevent  displacement. 

(c)  Catwalks.  Catwalks  on  stiles  of 
marine  railways  shall  be  not  less  than 
20  inches  (51  cm)  wide,  capable  of 
supporting  the  maximum  intended  load 
without  failure,  maintained  in  safe 
repair,  and  secured  to  prevent 
displacement. 

(d)  Dockboards  (bridge  plates).  (1) 
Portable  and  powered  dockboards  shall 
be  strong  enough  to  carry  the  load 
imposed  on  them. 

(2)  Portable  dockboards  shall  be 
secured  in  position,  either  by  being 
anchored  or  equipped  with  devices 
which  will  prevent  their  slipping. 

(3)  Powered  dockboards  shall  be 
designed  and  constructed  in  accordance 
with  Commercial  Standard  CS  202-56 
(1961)  "Industrial  Lifts  and  Hinged 
Loading  Ramps"  published  by  the  U.S. 
Department  of  Commerce. 

(4)  Handholds,  or  other  effective 
means,  shall  be  provided  on  portable 
dockboards  to  permit  safe  handling. 

(5)  Positive  restraints  shall  be 
provided  to  prevent  railroad  cars  from 
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being  moved  while  dockboards  or  bridge 
plates  are  in  position.  Fall  protection 
requirements  for  gangways,  walkways, 
ramps,  catwalks,  and  dockboards  are 
set  forth  in  Subpart  M  of  this  part. 

§§1915.88—1915.90    [R«serv«d] 

Appendbc  A  to  Subpart  E — Exit 
Capacity.  Size  and  Marking 

This  appendix  serves  as  a  non-mandatory 
guideline  to  assist  employers  in  complying 
with  the  capacity  and  size  requirements  of 
S  1915.80(c)(2].  and  the  marking  requirements 
of  S  1910.81(i)(2).  Exits  and  exit  access  which 
meet  the  criteria  set  forth  in  this  Appendix 
are  deemed  to  comply  with  the  capacity 
provisions  of  S  1915.80(c)(2),  and  the  marking 
requirements  of  S  1910.81(i)(2]. 

General.  Every  building  or  structure  shall 
be  so  constructed,  arranged,  equipped, 
maintained,  and  operated  as  to  avoid  undue 
danger  to  the  lives  and  safety  of  its  occupants 
from  Tire,  smoke,  fumes,  or  resulting  panic 
during  the  period  of  time  reasonably 
necessary  for  escape  from  the  building  or 
structure  in  case  of  fire  or  other  emergency. 

The  design  of  exits  and  other  safeguards 
shall  be  such  that  reliance  for  safety  to  life  in 
case  of  fire  or  other  emergency  will  not 
depend  solely  on  any  single  safeguard; 
additional  safeguards  shall  be  provided  for 
life  safety  in  case  any  single  safeguard  is 
ineffective  due  to  some  human  or  mechanical 
failure. 

1.  Width  and  capacity  of  weans  of  egress. 
The  capacities  in  number  of  persons  per  unit 
of  exit  width  for  approved  components  of 
means  of  egress  are  as  follows; 

(i)  Level  Egress  Components  (including 
Class  A  Ramps)  100  persons. 

(ii)  Inclined  Egress  Components  (including 
Class  B  Ramps)  60  persons. 

(iii)  A  ramp  is  designated  as  Class  A  or 
Class  B  in  accordance  with  the  following 
Table  A-1; 

Table  A-1 


Class  A 

OassB 

Width.-. 

44  Inches  and 

greater. 
1  to  1Vi«  incties 

in  12  inches. 
No  Nm«t 

30  to  44  inches. 

Slope 

1^i«  to  2  Inches 

Minimum 

In  12  mches. 
12  feet. 

hetgtrt 
tietween 

landings. 

Means  of  egress  are  to  l>e  measured  in 
units  of  exit  width  of  22  inches.  Fractions  of  a 
unit  are  not  to  be  counted,  except  that  12 
inches  added  to  one  or  more  full  units  are  to 
be  counted  as  one-half  a  unit  of  exit  width. 

Units  of  exit  width  are  to  be  measured  in 
the  clear  at  the  narrowest  point  of  the  means 
of  egress,  except  that  a  handrail  may  project 
inside  the  measured  width  on  each  side  not 
more  than  five  inches,  and  a  stringer  may 
project  inside  the  measured  width  not  more 
than  one  and  one-half  inches.  An  exit  or  exit 
access  door  swinging  into  an  aisle  or 
passageway  may  not  restrict  the  effective 
width  thereof  at  any  point  during  its  swing  to 


less  than  the  minimum  widths  specified 
below. 

2.  Egress  capacity  and  occupant  had.  The 
capacity  of  means  of  egress  for  any  floor, 
balcony,  tier,  or  other  occupied  space  must  be 
sufficient  for  the  maximum  number  of 
persons  that  may  be  in  the  space  at  any  time. 

Where  exits  serve  more  than  one  floor, 
only  the  occupant  load  of  each  floor 
considered  individually  need  be  used  in 
computing  the  capacity  of  the  exits  at  that 
floor,  provided  that  exit  capacity  is  not 
decreased  in  the  direction  of  exit  travel. 

The  width  of  any  way  of  exit  access  may 
not  be  less  than  28  inches.  Where  a  single 
way  of  exit  access  leads  to  an  exit,  its 
capacity  in  terms  of  width  is  to  be  at  least 
equal  to  the  required  capacity  of  the  exit  to 
which  it  leads.  Where  more  than  one  way  of 
exit  access  leads  to  an  exit,  each  is  to  have  a 
width  adequate  for  the  number  of  persons  it 
must  accommodate. 

3.  Headroom.  Means  of  egress  shall  be  so 
designed  and  maintained  as  to  provide 
adequate  headroom,  but  in  no  case  shall  the 
ceiling  height  be  less  than  7  feet  6  inches  nor 
any  projection  from  the  ceiling  be  less  than  8 
feet  8  inches  from  the  fioor. 

4.  Exit  markings.  Every  exit  sign  shall  have 
the  word  "Exit"  in  plainly  legible  letters  not 
less  than  six  inches  high,  with  the  principal 
strokes  of  the  letters  not  less  than  three- 
fourths  inch  wide. 

Appendix  B  to  Subpart  E — Ladders 

This  appendix  serves  as  a  non-mandatory 
guideline  to  assist  employers  in  complying 
with  the  ladder  loading  and  strength 
requirements  of  S  1915.8«(a)(l).  A  ladder 
designed  and  built  in  accordance  with  the 
applicable  national  consensus  standards,  as 
set  forth  below,  will  be  considered  to  meet 
the  requirements  of  S  1915.86(a)(1). 

1.  Manufactured  portable  wood  ladders: 
American  National  Standards  Institute 
(ANSI)  A14.1-1982— American  National 
Standard  for  Ladders — Portable  Wood — 
Safety  Requirements. 

2.  Manufactured  portable  metal  ladders: 
ANSI  A14.2-1982— American  National 
Standard  for  Ladders — Portnble  Metal — 
Safety  Requirements. 

3.  Manufactured  fixed  ladders;  ANSI 

A14. 3-1984 — American  National  Standard  for 
Ladders — Fixed — Safety  Requirements. 

4.  Job-made  ladders;  ANSI  A14.4-1979— 
Safety  Requirements  for  |ob-Made  Ladders. 

5.  Plastic  ladders;  ANSI  A14.5-1982— 
American  National  Standard  for  Ladders — 
Portable  Reinforced  Plastic — Safety 
Requirements. 
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29  CFR  Part  1915 
[Docket  No.  S-0451 

Personal  Protective  Equipment  for 
Shipyard  Employment 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Notice  of  proposed  rulemaking. 


summary:  The  Occupational  Safety  and 
Health  AdministraUon  (OSHA) 
proposes  to  revise  the  shipyard 
employment  safety  standards 
addressing  personal  protective 
equipment.  The  standards  proposed  for 
revision  regulate  the  design,  availability, 
and  use  of  personal  protective 
equipment  in  shipyards. 

The  existing  shipyard  employment 
standards  (29  CFR  Part  1915)  apply  to 
shipbuilding,  ship  repairing,  and 
shipbreaking  operations  and  related 
employments.  However,  the  present 
standards  in  Part  1915  are  not 
comprehensive  in  their  coverage  of 
shipyard  hazards,  and  are  supplemented 
by  the  general  industry  standards  (29 
CFR  Part  1910)  as  necessary  to  provide 
complete  coverage  for  all  the  hazards 
encountered  in  shipyards.  This 
document  is  one  of  a  series  of  proposals 
which  are  intended  to  revise  Pturt  1915  to 
provide  comprehensive  coverage  of 
shipyard  employment  solely  within  that 
part. 

This  action  would  consolidate, 
reorganize,  and  update  the  shipyard 
personal  protective  equipment 
standards  and  the  appropriate  general 
industry  personal  protective  equipment 
standards  into  a  single,  comprehensive 
Part  1915  that  would  apply  to  all 
activities  and  areas  in  shipyards  (except 
construction  activities  covered  by  Part 
1926).  The  proposal  would,  where 
appropriate,  delete  existing  specification 
provisions  which  currently  limit 
employer  innovation  and  use 
performance-oriented  provisions  to 
address  the  hazards  of  falling  or  being 
struck  by  falling  or  flying  objects.  The 
proposal  would  also  add  criteria  for 
personal  fall  protective  equipment 
which  are  not  currently  set  forth  in 
either  Part  1910  or  Part  1915. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  27, 1989.  Hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be  sent  in 
quadruplicate  to  the  Docket  O^ce. 
Docket  No.  S-045,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-2634.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Materials  in  the  rulemaking 
record  are  available  for  public 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Mr.  James  Foster,  Office  of  Information 
and  Consumer  Affairs.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3637,  200 


Constitution  Avenue,  NW.,  Washington. 
DC  202ia  Telephone:  (202)  52^-8151. 
SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  notice  of 
proposed  rulemaking  is  Chappell  D. 
Pierce.  Office  of  Fire  Protection 
Engineering  and  Systems  Safety 
Standards,  Occupational  Safety  and 
Health  Administration. 

I.  Background  and  Approach 

In  May  1971,  the  Occupational  Safety 
and  Health  Administration  under 
authority  granted  by  section  6(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655),  adopted  established 
Federal  standards  issued  under  section 
41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941),  as  standards  apphcable  to  ship 
repairing  (29  CFR  Part  1915), 
shipbuilding  (29  CFR  Part  1916),  and 
shipbreaking  (29  CFR  Part  1917) 
operations.  In  addition,  OSHA  adopted 
other  Federal  standards  and  national 
consensus  standards  as  general  industry 
standards  (29  CFR  Part  1910)  and 
construction  industry  standards  (29  CFR 
Part  1926)  which  were  made  applicable 
to  hazards  and  working  conditions  not 
specifically  covered  by  Parts  1915, 1916. 
or  1917.  On  April  20. 1982.  the  ship 
repairing,  shipbuilding,  and 
shipbreaking  standards  were 
consolidated  into  one  Part  1915  of  Title 
29,  Code  of  Federal  Regulations,  and 
titled  "Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment" 
(47  FR  16984).  The  consolidation 
eliminated  duplicate  provisions  and 
overlapping  provisions,  but  did  not  alter 
substantive  requirements.  The 
consolidation  did  not  affect  the 
applicability  of  general  industry 
standards  in  29  CFR  Part  1910  to 
hazards  or  conditions  in  shipyard 
employments  not  specifically  addressed 
in  the  consolidated  Part  1915  (See  29 
CFR  1910.5(c)(2)). 

In  1982,  the  Shipbuilders  Council  of 
America  and  the  American  Waterways 
Shipyard  Conference  requested  OSHA 
to  identify  the  specific  applicable 
provisions  of  the  general  industry 
standards  which  apply  to  shipyards,  and 
consolidate  them  with  the  existing  Part 
1915  provisions  into  a  single  set  of 
shipyard  employment  standards.  OSHA 
has  determined  that  such  consolidation 
is  appropriate,  lliis  and  other  proposed 
rulemakings  will  eventually  incorporate 
all  applicable  Part  1910  provisions  into 
the  existing  organization  of  Part  1915. 
The  present  Part  1915  organizational 
format,  which  is  already  familiar  to 
present  users  of  the  ^ipyard  standards, 
provides  a  logical  grouping  of  related 
provisions  based  on  the  type  of  work 


activity,  hazard,  or  equipment  involved. 
However,  when  a  regrouping  of  topics 
would  facilitate  understanding  of  the 
rules,  or  when  existing  Part  1910 
provisions  have  no  counterpart  in  the 
existing  Part  1915  structure,  the 
proposals  would  create  new  subparts  or 
subpart  headings  in  Part  1915. 

In  addition  to  consolidating  the 
provisions  of  Part  1910  and  Part  1915, 
OSHA  proposes  to  revise  the 
consolidated  provisions  as  appropriate. 
OSHA  has  not  substantively  revised 
many  of  the  current  provisions  in  these 
parts  since  they  were  promulgated  in 
1971.  OSHA  believes  that  some 
provisions  need  to  be  revised  to  reflect 
technological  advances.  Other 
provisions  need  to  be  revised  because 
they  are  based  on  national  consensus 
standards  issued  prior  to  1971,  and  do 
not  reflect  the  revisions  made  since  that 
time.  As  the  provisions  are  consolidated, 
all  such  revised  consensus  standards 
will  be  reviewed,  and  OSHA's 
provisions  revised  as  necessary  to 
effectuate  the  purposes  of  the  standard 
and  the  OSH  Act.  Where  practical,  all 
current  incorporations  by  reference  of 
national  consensus  standards  will  be 
updated  to  reference  the  most  current 
national  consensus  standards  for  the 
design  of  personal  protective  equipment 
(PPE).  Requirements  for  the  selection, 
care  and  use  of,  and  training  in,  PPE  will 
be  proposed  for  inclusion  in  the  body  of 
the  proposed  standard.  This  approach  is 
intended  to  assist  employers  in 
determining  what  duties  and  obligations 
are  imposed  by  a  provision  by 
minimizing  the  need  to  refer  to 
documents  outside  Part  1915,  except  for 
the  design  requirements  for  PPE,  which 
are  normally  not  used  by  employers  or 
employees,  but  rather  by  manufacturers 
of  PPE.  OSHA  will  also  use  the 
consolidation  project  to  replace 
specification  requirements  with 
performance-oriented  requirements 
where  it  is  known  that  there  is  more 
than  one  way  to  provide  safety 
equivalent  to  that  provided  by  the 
present  specification  requirements. 
Specification  requirements  would  be 
used  only  where  necessary  to  set 
appropriate  limits  and  to  clarify  duties 
and  obligations. 

The  revision  of  the  shipyard 
employment  standards  will  be 
coordinated  with  efforts  to  revise 
parallel  provisions  in  the  construction 
and  general  industry  standards  so  that 
consistent  coverage  of  hazards  which 
are  encountered  in  these  industry 
sectors  can  be  provided. 


IL  Summary  and  Explanatioo  of  the 
Proposal 

The  current  standards  for  shipyard 
persomiel  protective  equipment.  29  CFR 
Part  1915.  Subpart  I,  apply  to  personal 
protective  equipment  used  in  shipyard 
workplaces  and  operations,  including 
shipbuilding,  ship  repairing  and 
shipbreaking.  Those  standards, 
however,  are  not  comprehensive.  They 
must  be  supplemented  by  general 
industry  standards  in  Part  1910,  Subpart 
I,  in  areas,  such  as  the  design  and  use  of 
personal  protective  equipment,  which 
are  not  specifically  addressed  by  the 
shipyard  employment  standards.  OSHA 
believes  that  consolidating  all  personal 
protective  equipment  standards 
applicable  to  shipyard  employment  into 
a  single,  comprehensive  set  of  standards 
in  Part  1915  will  facilitate  understanding 
of  the  rules  and,  as  a  result,  provide  at 
least  as  effective,  if  not  improved, 
protection  of  shipyard  employees 
exposed  to  respiratory  hazards,  fall 
hazards  and  the  hazards  of  being  struck 
by  falling  or  flying  objects. 

OSHA  proposes  to  revise  Subpart  I  of 
29  CFR  Part  1915  to  incorporate  those 
requirements  of  29  CFR  Part  1910. 
Subpart  I,  which  OSHA  has  determined 
are  applicable  to  shipyard  empIojTnent. 

The  requirements  of  proposed  Subpart 
I  would  apply  to  personal  protective 
equipment  (PPE)  in  shipyard  workplaces 
and  operations,  includic^  shipbuilding, 
ship  repairing,  and  shipbreaking.  except 
for  construction  work  covered  by  29 
CFR  Part  1926.  The  proposal  would 
consolidate  the  current  PPE  provisions 
of  Part  1915  with  the  applicable 
provisions  of  29  CFR  Part  1910,  Subpart 
I,  including  all  of  §  1910.134,  Respiratory 
protection. 

At  present,  §  1910.134  supplements  the 
limited  coverage  of  respiratory 
protection  which  is  found  in  §  1915.152 
of  the  shipyard  standards.  The  proposal 
would  delete  §  1915.152  and  apply 
§  1910.134  in  its  entirety  to  shipyard 
employment.  Deletion  of  §  1915.152  will 
not  substantively  change  the  current 
respirator  coverage  for  shipyards,  since 
the  requirements  currently  in  that 
section  are  also  found  in  §  1910.134. 

Although  §  1910.134  would  continue  to 
apply  to  shipyards  under  the  proposal, 
the  substantive  requirements  for 
respiratory  protection  in  shipyards  are 
not  open  for  revision  as  part  of  this 
rulemaking.  As  noted  below,  OSHA  is 
aware  that  much  of  §  1910.134  needs  to 
be  reexamined  in  light  of  changes  in 
technology  and  industrial  hygiene 
practice  which  have  occurred  in  recent 
years.  Therefore,  OSHA  has  prepared  a 
separate  draft  revision  to  §  1910.134 
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which  involves  a  highly  complex 
rulemaking  effort  that  cuts  across 
industry  lines.  Respiratory  protection 
requirements  need  to  be  consistent  to 
provide  adequate  protection  whenever 
respirators  are  used.  For  the  present 
therefore,  OSHA  will  continue  to  apply 
S  1910.134  to  shipyards,  pending  the 
future  rulemaking  on  that  standard, 
which  is  expected  to  be  proposed  soon. 
When  S  1910.134  is  promulgated,  these 
revisions  will  be  applicable  to  the 
shipyard  standards.  The  Agency's 
approach  to  shipyard  respiratory 
protection  is  explained  further  in  the 
discussion  below  of  proposed 
§  1915.154. 

OSHA  also  proposes  to  change  the 
format  of  Part  1915,  Subpart  I,  to 
accommodate  the  consolidated  1910  and 
1915  provisions.  New  section  numbers 
and  section  headings  are  proposed 
wherever  it  would  facilitate 
understanding  of  the  rules,  and  where 
otherwise  necessary  to  accommodate 
applicable  provisions  of  Part  1910  which 
have  no  counterpart  in  the  existing 
structure  of  Subpart  I,  Part  1915.  The 
revised  format  of  Part  1915,  Subpart  1. 
would  contain  the  following  sections: 

§  1915.151 — Scope,  application,  and 
definitions  applicable  to  this  subpart. 

§  1915.152— General  requirements. 

§  1915.153 — Eye  and  face  protection. 

§  1915.154 — Respiratory  protection. 

§  1915.155— Head  Protection. 

§  1915.156— Foot  protection. 

§  1915.157— Hand  and  body 
protection. 


§  1915.158 — Lifesaving  equipment. 

§  1915.159 — Personal  fall  protection 
equipment. 

The  provisions  of  the  current  Subpart 
I  standards,  §§  1915.151  through 
1915.154,  are  being  revised, 
supplemented  and  reorganized  as  set 
forth  in  the  table  which  appears  below. 


Current  standard 


Proposed  standard 


§1915  151(a)(1) 

81915.151(a)(2) 

§1915  151  (a)(3) 

§  1915.151(a)(4) 

§  1915.151(b)(1) 

§1915.151(0(1) 

§1915  151(c)(2)  

§1915.151(0(3) 

§1915.i52 

§1915.153(3) 

§  1915.153(b) 

§1915.153(0 

§  1915.153(d) 

§1915.153(8) 

§1915.153(0 

§1915  154(a)(1) 

§191 5. 154(a)(2) 

§1915.154  (b)(1)-(b)(3) 
§  1915.154  (0(1H0(4) 


§  1915.153(b) 

§1915.152(0 

§  1915.152(d) 

§  1915.153(a)(4) 

§  1915.153(a)(1) 

§1915.153  (a)(1).  (a)(5) 

§  1915.153(a)(5) 

§  1915.153(a)(5) 

§1915.154 

§  1915.155(a)(1) 

§1915.155  (a)(2).  (b) 

§  1915.152(d) 

§1915  152(a) 

§  1915.157(a)(2) 

§  1915.157(a)(1) 

§1915.158(3) 

§1915.158(0 

§1915.159 

§1915.158  (b)(1)-(b)(5) 


In  addition  to  these  sections,  OSHA 
proposes  to  add  a  non-mandatory 
Appendix  A,  which  provides  guidelines 
for  designing  and  testing  personal  fall 
protection  equipment. 

This  format  change  will  necessitate 
the  change  of  references  to  specific 
sections  of  current  Subpart  I,  contained 
in  Subparts  C  and  H  of  the  shipyard 
standards,  to  the  appropriate  new 


sections  of  proposed  Subpart  I.  These 
changes  of  references,  which  are 
contained  in  this  proposal,  do  not 
substantially  change  the  requirements 
for  the  use  of  PPE  in  those  subparts. 

Provisions  of  Parts  1910  and  1915 
which  OSHA  believes  unnecessarily 
restrict  employer  innovation  and  the 
application  of  technological  advances 
would  be  revised  into  performance- 
oriented  standards.  These  changes  are 
discussed  more  fully  below. 

OSHA  has  used  the  Bureau  of  Labor 
Statistics  Work  Injury  Reports  (WIR)  on 
eye,  face,  foot  and  head  injuries  as  a 
basis  for  determining  the  type  of  PPE- 
related  injuries  that  occur  (References 
24.  25,  26,  27).  Although  these  reports  do 
not  specifically  include  shipyard 
injuries.  OSHA  believes  that  the  WIR 
data  are  representative  of  the  types  of 
PPE-related  incidents  in  shipyards  as 
well  (See  injury  tables  below.  These 
tables  are  based  on  BLS  surveys  of 
injured  workers,  and  do  not  reflect  the 
universe  of  non-injured  workers).  This 
finding  is  supported  by  visits  made  by 
OSHA  personnel  to  several  shipyards  in 
order  to  observe  the  use  of  personal 
protective  equipment.  The  Agency  has 
used  the  information  gained  from  these 
visits  and  reports  to  develop  effective 
provisions  for  shipyards.  In  addition, 
many  proposed  sections  adopt  language 
from  current  ANSI  personal  protective 
equipment  standards. 


Eye  Injuries  By  Type  Of  Accident,  Selected  States 

(July-August  1979] 


All  workers  (100%) 

Wod(ers  wearing  eye 
protection  (41%) 

Item                                          1 

1 

Number 

Percent 

Number 

Percent 

Total 

1.052 

100 

435 

100 

Flvna  Of  fallrno  object  struck  vou                                                                                  

727 
21 

216 
88 

69 
2 

21 
8 

355 

5 

59 

16 

82 

1 

Liqux)  Of  chemical  injured  you 

14 

Occurred  in  another  way 

4 

(Workers  not  weanng  eye  protection  =  59  percent) 


Note. — This  table  does  not  refiect  workers 
whose  eye  protection  prevented  injuries. 

Face  Injuries  By  Type  Of  Accident, 
Selected  States 

t  July-November  1979] 


Item 


Number 

ol 
workers 


Total.. 


774 


Flying  or  lallir>g  objects  struck 
you 


Percent 

0« 
workers 


100 


344 


44 


Face  Injuries  By  Type  Of  Accident, 
Selected  States — Continued 

[July-November  1979] 


Item 


Struck  non-moving  object 

Liquid  Of  ctiemwal  injured  you .. 

Swinging  object  struck  face 

Object  or  tool  was  pulled  into 

face 

Powered  tool  kicked  tiack  into 

face 


Numt>er 

of 
workers 


48 

35 

154 

114 

33 


Percent 

of 
workers 


6 

5 

20 

15 

4 


Face  Injuries  By  Type  Of  Accident, 
Selected  States— Continued 


[July-t*3vember  1979] 

Item 

Number 

of 
workers 

Percent 

of 
workers 

Occurred  in  ottier  wav       

46 

6 

Note. — This  fable  does  not  reflect  workers 
whose  face  protection  prevented  injuries. 
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Foot  Injuries  By  DESCRiPTtow  Of  Accident,  Selected  States 

[July-August  1979] 


All  workers  (100%) 

Workers  wearing  safety 
shoes  (23^^) 

1                                                                                                   II0III 

Numtier 

PercGOt 

Number 

Percerrt 

Total 

1,251 

100 

283 

100 

Stepped  on  sharp  object _ _ _ _ _ 

Struck  by  falling  object _  . ... 

194 

721 

168 

59 

28 

81 

16 

58 
13 

5 
2 
6 

24 

191 

36 

13 

3 

16 

S 
67 

Object  rolled  onto  or  ovef  toot 

13 

Squeezed  between „ 

5 

Struck  foot  against  object _ „ „ j 

Occurred  in  another  way „ „ _ 

1 

6 

Nute. — This  table  does  not  reflect  workers 
whose  foot  protection  prevented  injuries. 


Head  Injuries  By  Description  Of  Accident,  Selected  States 

[July-Septemtier  19791 

All  lowkers  (100%) 

Workers  weanng  ha/d  hats 
(16%) 

HOT 

Nurnber 

Pertwil 

Number 

Peroani 

Total.- 

„ _ 

1,033 

100 

170 

100 

Head  struck  non-moving  ot>ject 

299 
196 
371 
120 
45 

29 

19 
36 
12 

4 

21 
44 
62 
34 
9 

12 

Swinging  obfect  struck 

26 

Falling  obfect  struck  heed 

36 

Flying  object  struck  head. - 

20 

Occurred  in  another  way _ 

5 

Note. — ^This  table  does  not  reflect  workers 
whose  head  protection  prevented  injuries. 

The  current  standards  in  Part  1915 
also  incorporate  various  national 
consensus  standards  by  reference. 
OSHA  proposes  to  update  these 
incorporations  by  reference  for  the 
design  requirements  for  PPE,  and 
include  the  relevant  requirements  and 
other  information  that  is  directly 
applicable  to  employers  in  these 
doaunents  within  the  text  of  the  revised 
standards.  The  provisions  affected  by 
these  deletions,  current  paragraphs 
§§  1915.151(a)(1)  and  1915.153(b),  are 
discussed  in  more  detail  below.  This 
approach  would  enable  employers  to 
determine  what  duties  and  obligations 
are  imposed  by  part  1915  witliout 
referring  to  documents  outside  Part  1915. 
except  for  the  design  requirements  for 
PPE,  and  in  the  case  of  respiratory 
protection. 

In  accordance  with  paragraph  6(b)(8) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655),  the  Agency 
has  reviewed  the  various  national 
consensus  standards  that  cover  working 
conditions  addressed  in  this  proposal. 
OSHA  has  incorporated  appropriate 
provisions  from  those  national 
consensus  standards  as  part  of  this 
proposal.  OSHA  believes  that  the 
proposed  standard  will  better  effectuate 


the  purposes  of  the  Occupational  Safety 
and  Health  Act  of  1970  than  the  national 
consensus  standards  which  have  not 
been  made  a  part  of  this  proposal, 
because  this  proposal  is  more 
comprehensive  and  provides  greater 
flexibility  in  its  requirements  for  safety. 

The  following  discussion  provides  a 
more  detailed  explanation  of  the 
proposed  provisions  related  to  personal 
protective  equipment. 

Section  1915.151    Scope,  application, 
and  definitions  applicable  to  this 
subpart. 

Proposed  paragraph  (a)  sets  forth  the 
scope  and  application  of  the  proposal. 
This  Subpart  would  apply  to  all 
personal  protective  equipment  used  in 
shipyard  workplaces  and  operations, 
except  that  used  in  construction  work 
covered  by  Part  1926.  The  personal 
protective  equipment  provisions  of 
Subpart  I  of  Part  1910  would  no  longer 
apply  unless  specifically  referenced. 

Proposed  paragraph  (b)  defines  key 
terms  used  in  the  proposed  standard. 
While  the  proposed  definitions  are  self- 
explanatory,  several  are  discussed 
bijlovv  to  facilitate  understanding  of  the 
fall  protection  provisions  of  this 
proposal. 

"Deceleration  device"  is  defined  as  a 
personal  fall  arrest  system  with 


compcMients  which  dissipate  a 
substantial  amount  of  eno^  during  a 
fall  arrest  by  means  other  than  the 
simple  stretching  of  a  rof)e  or  line.  It 
includes  such  devices  as  rope  grabs,  rip 
stitch  lanyards,  special  woven  lanyards, 
and  automatic-self  retracting  lifelines, 
and  excludes  rape,  wire,  chain  or 
webbing  lanyards. 

"Personal  fall  arrest  system"  is 
defined  as  the  system  and  components 
that  are  used  to  arrest  the  fall  of 
employees  who  have  fallen  from  work 
surfaces.  This  type  of  system  differs 
from  a  positioning  device  system  in  that 
the  primary  purpose  of  the  personal  fall 
arrest  system  is  to  arrest  safely  an 
employee  who  has  fallen,  while 
positioning  device  systems  are  used 
primarily  to  prevent  a  falL 

"Positioning  device  sjfstem  '  is  defined 
as  a  system  which  is  used  to  support  or 
aid  an  employee  in  working  with  both 
hands  free  at  a  given  work  level. 

"Restraint  (tether)  line"  is  defined  as 
a  device  which  is  attached  betv^een  the 
employee  and  an  anchorage  to  prevent 
the  employee  from  walking  or  fdliing  off 
a  work  surface.  It  has  been  treated  as  a 
"positioning  device  system"  in  the 
proposed  standard,  although  its  fjnclion 
is  somewhat  different.  It  does  not 
support  an  employee  at  a  work  level, 
but.  rather,  prevents  the  employee  from 
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leaving  the  work  level  or  work  position. 
The  forces  encountered  with  a  restraint 
line  systenj  are  much  less  than  those 
experienced  with  a  fall  arrest  system, 
and  are  similar  to  those  encountered 
with  a  positioning  device  system. 

"Strength  factor"  is  defined  as  the 
ratio  of  the  strength  of  a  personal  fall 
arrest  system  to  the  arresting  force 
which  would  be  experienced  by  a 
human  during  a  fall  arrest.  This  term  is 
used  in  proposed  requirement 
§  1915.159(a)(4)(iv),  discussed  further 
below,  which  mandates  that  the 
personal  fall  arrest  system  be  strong 
enough  to  withstand  twice  the  design 
arresting  force  safely.  For  example, 
using  a  worker  design  weight  of  250 
pounds  (113  kg],  if  a  system  were 
capable  of  limiting  the  arrest  force  to  six 
times  the  worker's  weight  (arrest  force 
of  1.500  pounds  (6.67  kN) 
(250x6=1,500)),  the  system  strength 
would  have  to  be  at  least  3,000  pounds 
(13.3  kN)  in  order  to  meet  the  strength 
factor  requirement  of  two.  (The  test 
methods  contained  in  Appendix  B  of  this 
proposal  could  be  used  to  demonstrate  a 
strength  factor  of  at  least  two.) 

Section  1915.152    General 
requirements. 

In  paragraph  (a),  OSHA  proposes  that 
employers  make  available  to  their 
employees  personal  protective 
equipment  for  eyes,  face,  head,  and 
extremities;  protective  clothing: 
protective  shields  and  barriers;  personal 
fall  protection  equipment;  and  life 
saving  equipment  whenever  such 
equipment  is  necessary  for  employee 
protection.  The  employer  shall  ensure 
that  the  equipment  is  used.  Personal 
protective  equipment  would  include 
such  items  as  hard  hats,  safety  glasses, 
safety  shoes,  and  work  gloves.  This 
paragraph  is  based  on  current 
§§  1915.153(d)  and  1910.132(a),  which 
require  the  employer  to  make  personal 
protective  equipment  available.  Sections 
1915.153-1915.158(b)  of  this  proposal 
incorporate  the  duty  to  use  the  various 
tj'pes  of  equipment,  as  set  out  in  current 
paragraph  (a)  of  S  1910.132.  In  addition, 
the  proposal  provides  criteria  for 
selection  and  proper  use  of  personal 
flotation  devices  (PFD)  (§  1915.158(a)) 
and  personal  fall  protection  equipment 
(§  1915.159).  but  does  not  include 
requirements  for  where  and  when  such 
equipment  must  be  used.  Such 
requirements  will  be  included  in  another 
OSHA  shipyard  proposal  on  fall 
protection.  Subpart  M  of  Part  1915 
(Docket  No.  S-046).  For  example,  the 
Subpart  M  proposal  would  require  PFD's 
for  employees  working  on  floating 
vessels  where  other  protection,  such  as 
guardrails,  is  not  provided.  Subpart  M 


would  also  mandate  the  use  of  personal 
fall  protection  equipment  for  employees 
working  on  elevated  work  surfaces 
when  other  fall  protection  is  not 
provided. 

In  paragraph  (b).  OSHA  proposes  that 
personal  protective  equipment  be 
selected  to  protect  employees  from  the 
particular  hazards  to  which  they  are 
exposed.  This  language,  while  based  on 
§  1910.133(a)(1).  has  been  expanded  so 
that  it  covers  the  selection  of  all 
personal  protective  equipment. 

In  paragraph  (c).  OSHA  would  bar  the 
use  of  defective  or  damaged  personal 
protective  equipment.  This  paragraph  is 
derived  from  existing  §§  1915.154(a)(2), 
1915.154(b)(2).  and  1910.132(a). 

In  paragraph  (d),  OSHA  proposes  that 
any  and  all  personal  protective 
equipment  which  has  been  used  be 
cleaned  and  disinfected  as  necessary 
before  it  is  reissued  to  another 
employee.  This  requirement  is  based  on 
existing  §  1915.151(a)(3). 

In  paragraph  (e).  OSHA  proposes  that 
employees  be  trained  in  the  proper  use 
of  personal  protective  equipment.  This 
paragraph  is  based  on  existing 
§  1915.152(a)(4). 

Section  1915. 153    Eye  and  face 
protection. 

In  paragraph  (a)(1).  OSHA  proposes  to 
require  that  eye  and  face  protective 
equipment  be  used  by  employees  when 
they  are  exposed  to  eye  or  face  hazards 
from  flyirig  particles,  molten  metal, 
liquid  chemicals,  chemical  gases  or 
vapors,  or  injurious  light  radiation.  This 
is  based  on  the  requirements  contained 
in  existing  §  1915.151  (b)(1)  and  (c)(1). 

In  paragraph  (a)(2),  OSHA  proposes 
that  eye  and  face  protective  equipment 
fit  employees  properly.  This  requirement 
is  based  on  existing  §  1910.133(a)(2)  (ii) 
and  (iii),  and  is  proposed  to  assure  good 
vision  and  proper  protection. 

In  paragraph  (a)(3),  OSHA  proposes, 
as  a  new  requirement,  that  workers  who 
pass  from  well-lit  to  dimly-ht  areas  not 
wear  protectors  with  tinted  or  variable 
tinted  lenses.  This  paragraph  would 
prevent  workers  from  being  exposed  to 
situations  in  which  extreme  lighting 
changes  might  temporarily  impair  their 
vision  due  to  the  darkened  effect  of  the 
tinted  lenses,  such  as  when  a  forklift 
operator  drives  a  forklift  from  outdoors 
into  a  poorly  lit  warehouse.  OSHA 
solicits  comments  regarding  the  need  for 
and  suitability  of  this  proposed 
requirement,  with  emphasis  on  whether 
or  not  wearing  of  tinted  lenses  in  these 
situations  actually  does  add  to  the 
existing  vision  problem  caused  by  dim 
lighting. 

In  paragraph  (a)(4),  OSHA  proposes 
that  employees  who  wear  prescription 


lenses  be  protected  by  eye  protection 
that  incorporates  the  prescription  in  its 
design,  or  by  eye  protection  that  can  be 
worn  over  prescription  lenses  without 
interfering  with  the  prescription  lenses 
such  that  vision  becomes  impaired,  or 
when  protection  is  not  fully  provided 
because  of  interference.  This 
requirement  is  essentially  the  same  as 
existing  §  1915.151(a)(4). 

In  paragraph  (a)(5),  OSHA  proposes 
that  employees  use  equipment  with  filter 
lenses  for  protection  from  injurious  light 
radiation  with  a  shade  number 
appropriate  for  the  work  being 
performed.  In  addition.  Table  I-l,  Filter 
Lenses  for  Protection  Against  Radiant 
Energy,  is  provided  to  list  the  proper 
shade  numbers  for  various  operations. 
These  provisions  are  essentially  the 
same  as  existing  S  1915.151(c)(2)  and 
Table  I-l  in  §  1915.118  of  the  current 
standard.  OSHA  proposes  to  move  both 
sections  to  §1915.153. 

In  paragraph  (b),  OSHA  proposes  that 
the  design  of  eye  and  face  protection 
comply  with  the  requirements  of 
American  National  Standard  Practice 
for  Occupational  and  Educational  Eye 
and  Face  Protection  (ANSI  Z87.1-1979) 
as  stated  in  proposed  paragraph  (b)(1). 
or  alternatively,  in  the  case  of  piano 
(non-prescription)  spectacles,  that  these 
protectors  meet  the  requirements,  of 
proposed  paragraph  (b)(2).  Paragraph 
(b)(2)  would  cover  impact  protection, 
optical  requirements,  flammability 
resistance,  and  radiant  energy 
protection.  It  presents  essentially  the 
same  protective  requirements  for 
spectacles  found  in  the  current  OSHA 
standards,  the  current  American 
National  Standard  Practice  for 
Occupational  and  Educational  Eye  and 
Face  Protection,  ANSI  Z87.1-1979 
(Reference  5).  and  the  August  1986  and 
August  1987  drafts  of  ANSI  Z87.1-198x.. 
(References  23  and  29)  (which  have  been 
developed  by  die  ANSI  Z87  Standards 
Committee,  but  have  not  yet  been 
adopted  as  national  consensus 
standards).  However,  proposed 
paragraph  (b)(2)  does  not  contain  many 
of  the  design  restrictive  provisions,  such 
as  a  single  minimum  lens  thickness  (3 
mm)  for  all  spectacle  lens  materials, 
which  apply  in  the  current  OSHA 
standards,  because  they  have  been 
superseded  by  technological  advances. 
In  the  case  of  the  lens  thickness 
requirement,  stronger  materials  are 
being  used  for  protective  lenses  which 
provide  sufficient  protection  at  reduced 
lens  thicknesses  (down  to  2  mm 
thickness).  In  addition,  frame  designs 
have  been  developed  which  provide 
improved  employee  protection,  but  do 
not  conform  with  the  design  restrictions 


in  the  current  OSHA  standards.  The 
current  standards.  §§  1915.151(a)(1)  and 
1910.133(a)(B).  reference  ANSI  Z2.1-1959 
(a  very  early  version  of  ANSI  Z87.1)  and 
ANSI  Z87.1-1968.  OSHA  has  determined 
that  those  consensus  standards  are 
outdated.  The  proposed  criteria  in 
paragraph  (b)(2),  which  are  based  on  the 
most  recent  ANSI  Standard  and  on  the 
August  1986  and  1987  draft  revisions, 
are  much  more  performance-oriented 
than  those  in  the  current  OSHA 
standard,  and  can  be  met  by  eye  and 
face  protection  that  is  currently  in  use. 
In  addition,  OSHA  has  determined  that 
the  majority  of  the  eye  and  face 
protection  currently  in  use  in  shipyard 
employment  meets  either  ANSI  Z87.1- 
1979  or  the  proposed  criteria  in 
paragraph  (b)(2),  and  that  the  level  of 
protection  afforded  by  these  provisions 
is  essentially  the  same.  OSHA  requests 
commrnfs  on  this  performance-oriented 
approach,  and  on  whether  or  not 
proposed  paragraph  (b)(2)  contains  the 
provisions  necessary  to  provide  proper 
piano  spectacle  eye  protective 
equipment  for  employees. 

Section  1915.154  Respiratory  protection. 

OSHA  proposes  to  substitute  the 
requirements  of  §  1910.134,  Respiratory 
protection,  for  the  requirements  of  the 
current  §  1915.152  because  the  Agency 
has  determined  that  the  Part  1910 
respiratory  protection  provisions  are 
more  comprehensive  and  provide  better 
employee  protection  from  respiratory 
hazards  than  the  Part  1915  provisions. 
Indeed,  the  Agency  has  determined  that 
all  of  the  requirements  of  existing 
§  1915.152  are  already  effectively 
covered  in  §  1910.134.  Therefore,  OSHA 
believes  that  the  deletion  of  current 
§  1915.152  will  not  reduce  the  protection 
of  employee  safety  or  health.  As  noted 
above,  OSHA  has  proposed  to 
reorganize  and  retitle  Subpart  I  of  Part 
1915,  so  that  proposed  §  1915.152 
presents  general  PPE  requirements  and 
proposed  §  1915.154  references  the 
respiratory  protection  provisions.  The 
lifesaving  equipment  provisions  of  the 
current  Part  1915,  presently  found  in 
§  1915.154,  would  be  relocated  to  new 
§  1915.158. 

OSHA  has  long  applied  §  1910.134  to 
shipyard  employment.  Between  1976  and 
1984,  violations  of  §  1910.134  respirator 
provisions  accounted  for  over  85%  of  all 
shipyard  personal  protective  equipment 
citations  issued  by  OSHA.  On 
November  4, 1985,  OSHA  issued  a  field 
instruction,  OSHA  Instruction,  STD  .2, 
which  affirmed  that  §  1910.134  applies  to 
shipyard  employment. 

The  Agency  is  currently  reviewing 
§  1910.134  in  order  to  determine  which 
provisions  need  revision,  and  is 


developing  a  proposed  rule  which 
incorporates  the  necessary  changes  for 
all  industry  sectors  in  which  it  applies. 
The  revision  of  S  1910.134  will  involve  a 
complex  rulemaking  effort.  Therefore 
OSHA  has  determined  that  the 
incorporation  of  §  1910.134,  without 
change,  into  29  CFR  Part  1915  would  at 
this  time  best  protect  the  safety  and 
health  of  shipyard  employees.  This 
proposal  would  delete  the  current 
shipyard  provisions  on  respiratory 
protection  in  §  1915.152,  and  would 
place  a  reference  to  §  1910.134  in  new 
§  1915.154  to  indicate  the  continued 
coverage  of  that  section.  Although  the 
requirements  of  §  1910.134  are  not 
proposed  for  revision  in  this  rulemaking, 
OSHA  does  request  comments  on 
whether  the  current  provisions  of 
§  1915.152  should  be  deleted  as 
proposed,  or  whether  any  of  them 
should  be  retained  in  addition  to 
S  1910.134. 

Section  1915.155  Head  Protection. 

In  paragraph  (a)(1),  OSHA  proposes 
that  employers  require  their  employees 
to  wear  protective  helmets  when  they 
are  working  in  areas  where  there  is  a 
potential  for  injury  to  the  head  from 
falling  or  moving  objects.  These 
requirements  are  essentially  the  same  as 
current  §§  1915.153(a)  and  1910.132(a). 

In  paragraph  (a)(2),  OSHA  proposes 
that  employers  ensure  that  employees 
wear  protective  helmets  designed  to 
reduce  electrical  shock  hazard, 
whenever  they  are  near  exposed 
energized  conductors  which  could  be 
contacted  by  the  protective  helmet.  This 
is  essentially  the  same  requirement  as 
current  §§  1915.153(b),  1910.132(a),  and 
1910.135. 

In  paragraph  (b),  OSHA  proposes  that 
the  design  of  protective  helmets  comply 
with  the  provisions  of  American 
National  Standard  Requirements  for 
Protective  Headwear  for  Industrial 
Workers  (ANSI  Z89.1-1986)  (Reference 
4)  or  be  of  a  design  that  provides 
equivalent  protection.  The  provisions  in 
ANSI  Z89.1-1986  would  cover  impact 
resistance,  penetration  protection, 
flammability.  water  absorption 
resistance,  electrical  insulation  and 
maximum  weight.  The  current  OSHA 
standards  for  head  protection, 
§§  1915.153(b)  and  1910.135,  reference 
cariier  editions  of  ANSI  Z89.1.  ANSI 
Z2.1-1959  (Reference  15)  and  ANSI 
Z89.1-1969  (Reference  17).  These  eariier 
editions,  except  insofar  as  they  address 
electrical  insulation  for  Class  B  helmets, 
specify  essentially  the  same 
requirements  which  are  in  proposed 
paragraph  (b).  One  significant  difference 
between  the  helmet  provisions  in 
proposed  paragraph  (b)  (which 


references  the  latest  ANSI  standard  for 
head  protection  (ANSI  Z89.1-1986)).  and 
the  present  OSHA  requirements, 
involves  the  relevant  testing  for  helmets 
used  for  protection  against  live 
electrical  conductors.  The  testing 
requirements  in  the  1986  ANSI  standard 
are  somewhat  more  stringent  for  "Class 
B"  helmets  than  those  contained  in  the 
current  OSHA  standards.  However. 
OSHA  believes  that  helmets  currendy 
used  for  protection  against  electrical 
contact  in  shipyards  meet  the  electrical 
insulation  requirements  in  ANSI  Z89.1- 
1986.  This  involves  a  relatively  small 
number  of  employees,  primarily 
linemen,  who  generally  wear  helmets 
which  are  classified  under  the  ANSI 
standard  as  "Class  B"  helmets.  The 
Agency  solicits  comments  and 
information  on  helmets  presenUy  used 
for  electrical  protection  in  shipyards, 
and  whether  such  helmets  would 
comply  with  the  proposed  OSHA 
standards. 

Section  1915.156    Foot  protection. 

In  paragraph  (a).  OSHA  proposes  that 
employers  require  their  employees  to 
wear  protective  footwear  when  they  are 
working  in  areas  where  falling  and 
rolling  objects  create  risk  of  foot 
injuries.  In  substance,  the  same 
requirement  is  contained  in 
§  1910.132(a).  This  proposed  language 
would,  however,  make  a  change  from 
§  1915.153(d)  of  the  current  shipyard 
standards  which  merely  requires  that 
employers  make  safety  shoes  available 
and  encourage  their  use.  OSHA  believes 
that  requiring  employees  to  wear 
protective  shoes,  in  certain 
circumstances,  is  a  necessary  precaution 
to  protect  workers'  feet.  In  order  to  gain 
a  fuller  understanding  of  the  issue, 
OSHA  requests  comments  regarding  the 
extent  to  which  shipyard  employees 
already  wear  safety  shoes  when  they 
are  exposed  to  foot  hazards,  and  solicits 
data  and  comments  on  the  need  for  the 
proposed  requirement. 

In  paragraph  (b),  OSHA  proposes  that 
the  design  of  protective  footwear 
comply  with  the  provisions  of  American 
National  Standard  Personal  Protection- 
Protective  Footwear  (ANSI  Z41-1983) 
(Reference  3)  or  be  of  a  design  that 
provides  equivalent  protection.  The 
provisions  in  ANSI  Z41-1983  would 
cover  compression  resistance  and 
impact  resistance.  Section  1910.136 
currently  references  ANSI  Z41-1967, 
which  contains  the  same  compression 
and  impact  requirements  as  ANSI  Z41- 
1983.  However,  the  1967  ANSI  standard 
applies  only  to  men's  protective 
footwear.  ANSI  Z41-1983  covers  both 
men's  and  women's  protective  footwear 
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thus  filling  a  sehoai  gap  in  the  current 
OSHA  standards  for  foot  protection. 
Protective  footwear  which  complies 
with  the  ANSI  Z41-1967  standard  would 
also  comply  with  the  proposed 
requirements  in  paragraph  (b). 

As  stated  above,  the  requirement  that 
employers  ensure  that  employees  use 
the  necessary  protective  footwear  would 
be  added  through  this  rulemaking. 
Therefore.  OSHA  has  determined  that 
delaying  the  effective  date  of  this  new 
provision  for  90  days  would  be 
appropriate  so  that  employers  would 
have  time  to  ensure  that  their  workers 
are  using  foot  protection  when  they  are 
exposed  to  foot  hazards.  The  Agency 
invites  comments,  with  supporting  data, 
regarding  the  need  for  a  delayed 
effective  date  for  this  provision. 

Section  1915. 157    Hand  and  body 
protection. 

In  paragraph  (aKl).  OSHA  proposes 
that  employees  wear  gloves  and  other 
protective  clothing  when  they  are 
exposed  to  hazards  of  heat,  chemical 
burns  or  sharp  objects.  This  requirement 
is  essentially  the  same  as  §|  1915.153(f) 
and  1910.132(a)  of  the  current  standards, 
and  covers  the  safety  hazards  of  cuts 
and  chemical  bums.  The  health  hazards 
of  toxic  chemicals  and  the  required 
protective  clothing  are  covered  in  Part 
1910.  Subpart  Z,  which  applies  to 
shipyards. 

In  paragraph  (a)(2),  OSHA  proposes 
that  employees  not  wear  greasy  clothing 
when  performing  hot  work.  This 
provision  is  similar  to  current 
§  1915.153(e).  It  is  intended  to  minimize 
the  risk  that  the  grease  will  catch  fire 
and  bum  rapidly,  especially  where  the 
workplace  atmosphere  is  oxygen 
enriched. 

In  paragraph  (a}{3),  OSHA  proposes 
that  electrical  insulating  gloves  and 
sleeves  be  available  to  and  used  by 
employees  who  are  exposed  to  electrical 
shock  hazards  while  performing 
electrical  work.  This  requirement  is 
based  on  current  §  1910.132(a). 

Section  1915.158    Lifesaving  equipment. 

This  section  contains  the 
requirements  for  lifesaving  equipment, 
such  as  life  jadtets,  life  rings,  ladders 
and  rescue  lines.  These  requirements 
are  essentially  the  same  as  those  found 
in  current  §  1915.154,  which  specify  that 
the  U.S.  Cofutt  Guard  requirements  for 
this  equipment  be  followed. 

Section  1915.159    Personal  fall 
protection  equipment 

This  section  presents  the  proposed 
requirements  for  personal  fall  protection 
equipment  The  proposal  covers 
personal  fall  arrest  systems  such  as 


lifelines,  lanyards,  body  belts  and  body 
harnesses,  and  positioning  device 
systems  such  as  window  cleaner's  belts 
and  straps.  OSHA  has  proposed  these 
criteria  because  it  intends  to  recognize 
the  use  of  personal  fall  protection 
equipment  as  an  acceptable  alternative 
to  the  use  of  guardrails,  when  the  use  of 
guardrails  is  not  feasible.  The  provisions 
for  personal  fall  protection  equipment  in 
proposed  J  1915.159  are,  for  the  most 
part,  based  on  a  National  Bureau  of 
Standards  report,  "A  Study  of  Personal 
Fall-Safety  Equipment"  (NBSIR  7&-1146) 
(Reference  10)  and  the  American 
National  Standard  Requirements  for 
Safety  Belts,  Harnesses.  Lanyards, 
Lifelines  and  Drop  Lines  for 
Constmction  and  Industrial  Use,  ANSI 
AlO.14-1975  (Reference  1). 

OSHA  is  currently  developing  a 
proposed  rule  to  establish  strength  and 
other  criteria  for  personal  fall  protection 
equipment  in  Subpart  I  of  the  General 
Industry  Standards.  (Part  1910).  In 
addition,  on  January  22, 1985  and 
November  25. 1986.  OSHA  issued 
Notices  of  Proposed  Rulemaking, 
respectively,  for  Powered  Platforms  in 
General  Industry  [50  FR  2890] 
(Reference  22).  and  Fall  Protection  in  the 
Constmction  Industry  (51  FR  42718] 
(Reference  28).  which  both  contained 
proposed  criteria  for  personal  fall  arrest 
systems.  The  proposed  criteria  for  Part 
1915  parallel  those  in  the  powered 
platform  and  construction  fall  protection 
proposals.  In  that  regard,  OSHA  notes 
that  numerous  comments  and  much  of 
the  hearing  testimony  in  the  powered 
platform  mlemaking  (Docket  No.  S- 
700A)  involved  suggested  changes  in  the 
proposed  provisions  for  personal  fall 
arrest  systems  (References  18,  20,  21, 
and  22).  OSHA  invites  comments  on 
whether  any  such  changes  made  in  the 
proposed  provisions  for  powered 
platforms  should  also  be  made  in  the 
parallel  provisions  of  proposed 
§  1915.159.  Issues  relating  to  personal 
fall  arrest  systems  are  raised  at  the  end 
of  this  section  of  the  preamble. 

In  paragraph  (a).  OSHA  proposes 
performance  criteria  and  requirements 
for  the  use  of  personal  fall  arrest 
systems.  This  type  of  equipment  is 
partially  covered  by  current 
§  1915.154(b).  However,  the  current 
standard  does  not  provide  performance 
criteria  for  the  proper  functioning  of  the 
systems. 

In  paragraph  (a)(1),  OSHA  is 
proposing  that  personal  fall  arrest 
equipment  be  used  only  for  employee 
protection.  This  would  prevent  the 
deterioration  caused  by  improper  uses 
and  types  of  loads. 

In  paragraph  (a)(2),  OSHA  proposes 
that  personal  fall  arrest  systems  and 


their  components  which  have  been 
subjected  to  impact  loading  be  removed 
from  service,  and  that  they  not  be  used 
again  until  the  equipment  has  been 
inspected  and  detennined,  by  a  capable 
person,  as  defined  in  S  1915.151(c),  to  be 
undamaged  and  suitable  for  reuse. 
Impact  loading  weakens  the  fall  arrest 
system,  greatly  reducing  its  energy 
absorbing  characteristics.  Thus,  if  a 
system  were  used  a  second  time, 
without  inspection,  higher  forces  could 
be  transmitted  to  the  employee  and  the 
system.  This  might  result  in  injury  to  the 
employee.  This  requirement  is  based  on 
paragraph  3.3.8  of  ANSI  AlO.14-1975 
(Reference  1). 

In  paragraph  (a)(3),  OSHA  proposes 
that  lifeline  and  lanyards  be  protected 
against  being  cut,  abraded,  burnt,  or 
corroded  by  chemicals.  This  is 
essentially  the  same  requirement  as 
paragraph  1 1915.154(b)(3)  of  the  current 
standard. 

In  paragraph  (a)(4)(i),  OSHA  would 
require  that  a  fall  arrest  system  be 
installed  to  minimize  free  fall  distance 
so  that  an  employee  could  neither  free 
fall  more  than  six  feet  (1.8  m)  nor 
contact  any  lower  level  or  obstruction. 
This  provision  is  based  on  paragraph  5.3 
of  ANSI  AlO.14-1975  (Reference  1),  and 
is  included  because  the  proposed  system 
strength  and  deceleration  criteria  are 
based  on  this  maximum  free  fall 
distance,  and  because  a  fall  arrest 
system  will  not  protect  falling 
employees  from  injury  if  the  system,  as 
installed,  allows  them  to  hit  a  lower 
level. 

In  paragraphs  (a){4)(ii)-(iv),  which  are 
discussed  in  more  detail  below,  OSPiA 
proposes  new  performance  requirements 
for  personal  fall  protection  equipment. 
The  current  shipyard  standards  do  not 
provide  any  performance  criteria  for 
such  equipment.  In  order  to  allow 
employers  a  reasonable  amount  of  time 
to  ensure  that  employees  are  using 
equipment  which  meets  these  new 
requirements.  OSHA  proposes  to  delay 
the  effective  date  for  these  new 
requirements  until  180  days  after 
publication  of  the  Final  Rule  in  the 
Federal  Register.  OSHA  solicits 
comments  on  the  utility  and  need  for 
this  delayed  effective  date. 

In  paragraph  (a)(4)(ii),  OWIA 
proposes  that  a  personal  fall  arrest 
system  bring  an  employee  to  a  complete 
stop  within  a  deceleration  distance  of  42 
inches  (1.1  m),  excluding  lifeline 
elongation.  This  distance  is  in  addition 
to  the  maximum  six-foot  (1.83  m) 
distance  of  free  fall  and  is  based  on  a 
requirement  contained  in  the  British  and 
Canadian  standards  (References  6  and 
7)  for  rope  grab  devices  and  self- 


retracting  lifelines — two  types  of 
personal  fall  arrest  systems  not  yet 
specifically  covered  by  any  ANSI  or 
OSHA  standards.  OSHA  requests 
comments  as  to  the  appropriateness  of 
applying  this  42-inch  (1.1  m)  distance 
limitation  to  all  personal  fall  arrest 
systems  used  in  the  U.S.,  and  the 
availability  of  systems  which  currently 
meet  this  proposed  requirement. 

In  paragraph  (a](4](iii),  OSHA 
proposes  that  a  personal  fall  arrest 
system,  under  fall  conditions,  not 
produce  an  arresting  force  of  greater 
than  10  times  the  employee's  weight,  or 
1,800  pounds  (8  kN),  whichever  is  lower. 
This  requirement  is  based  on  paragraph 
3.3.5  of  ANSI  AlO.14-1975  (Reference  1). 
and  a  review  by  OSHA  of  pertinent 
literature  on  human  tolerance  when 
using  various  restraint  systems 
(References  8,  9, 10. 11  and  12).  (See  also 
Issues  1  and  2  below.) 

In  paragraph  (a)(4)(iv).  OSHA 
proposes  that  the  strength  (or  safety) 
factor  for  a  personal  fall  arrest  system 
be  at  least  two.  This  means  that  the 
system  would  not  fail  even  if  subjected 
to  twice  the  design  shock  load.  This 
safety  factor  is  derived  from  the  strength 
criteria  contained  in  the  ANSI  AlO.14 
standard,  using  the  maximum  permitted 
arrest  force  of  10  times  gravity,  and  a 
design  weight  of  250  pounds  (113  kg).  In 
normal  usage,  personal  fall  arrest 
systems  will  experience  arresting  forces 
well  below  the  design  shock  load 
because  the  free  fall  distance  will 
usually  be  less  than  six  feet  (1.8  m),  and 
because  the  lifeline  generally  used  will 
absorb  energy.  Therefore,  OSHA 
anticipates  that  the  proposed  margin  of 
safety  would  be  several  times  the  actual 
arresting  force.  (See  also  Issues  2.d.  and 
5  below). 

Appendix  A  contains  examples  of  test 
methods  for  evaluating  personal  fall 
arrest  systems.  OSHA  recognizes  that 
test  methods  not  Hsted  in  Appendix  A 
would  also,  if  properly  implemented, 
enable  employers  to  determine  whether 
or  not  their  equipment  satisfies  the 
criteria  of  proposed  {  1915.159.  These 
examples  are  provided  solely  to  assist 
those  employers  who  are  not  aware  of 
proper  test  methods  for  their  equipment. 
The  procedures  listed  in  Appendix  A  are 
essentially  the  same  as  those  contained 
in  the  Notices  of  Proposed  Rulemaking 
for  Powered  Platforms  in  General 
Industry  (50  FR  2890),  and  Fall 
Protection  in  the  Constmction  Industry 
(51  FR  42718). 

In  paragraph  (a)(5),  OSHA  proposes 
criteria  for  attachment  point  locations 
on  body  belts  and  body  harnesses. 
Three  locations  are  specified,  as 
follows:  On  or  behind  the  hips;  above 
the  waist  in  the  back;  or  above  the  head. 


These  criteria  reflect  OSHA's 
awareness  that  the  human  body  is  more 
susceptible  to  injury  when  deceleration 
forces  are  applied  to  the  front  of  the 
body  belt  or  hamess.  Also,  the  proposed 
deceleration  force  limits  of  paragraph 
(a)(4)  are  based  on  forces  being  applied 
to  one  of  the  three  locations  specified  in 
this  paragraph.  These  three  acceptable 
locations  are  discussed  in  NBSIR  78- 
1146  (Reference  10). 

In  paragraph  (a)(6),  OSHA  proposes 
that  body  belts  measure  at  least  one  and 
five-eighths  inches  (4.1  cm)  in  width,  in 
order  to  distribute  adequately  the 
arresting  force  over  the  worker's  body. 
The  proposed  requirement  is  based  on 
paragraph  3.2.1  of  ANSI  Al0.14-;975 
(Reference  1),  which  calls  for  a  belt 
which  has  a  nominal  width  of  one  and 
three  quarter  inches  (4.4  cm).  OSHA 
believes  that  one-eighth-inch  is  a 
reasonable  tolerance  to  apply  to  this 
requirement,  since  some  tolerance  is 
necessary  in  the  manufacture  of  belt 
webbing. 

In  paragraphs  (a)(7)  and  (a)(8),  OSHA 
is  proposing  that  hardware  used  in 
personal  fall  arrest  systems  be  made  of 
drop  forged,  pressed,  formed  steel,  or 
materials  of  equivalent  strength,  and 
that  it  be  protected  from  corrosion.  In 
addition,  the  surfaces  and  edges  of  the 
hardware  must  be  smooth.  These 
requirements  would  ensure  that  the 
hardware  retains  the  necessary  strength 
characteristics  for  the  Ufe  of  the  fall 
arrest  system  and  under  expected  use 
conditions,  and  that  its  surfaces  and 
edges  do  not  cause  damage  to  the 
attached  belt  or  lanyard. 

In  paragraph  (a)(9),  OSHA  proposes 
that  each  employee  be  provided  with  a 
separate  lifeline  whenever  vertical 
hfelines  are  used.  OSHA  recognizes  that 
using  a  single  vertical  lifeline  to  tie  off 
two  or  more  employees  performing 
separate  tasks  is  inherently  unsafe. 
Movement  by  one  employee  could  pull 
the  lifeline  to  one  side.  This  could,  in 
turn,  cause  the  other  employee(s)  to  lose 
balance.  In  addition,  if  one  employee  did 
fall,  movement  of  the  lifeline  during  the 
arrest  of  the  fall  would  very  likely  cause 
any  other  employee(s)  connected  to  the 
lifeline  to  fall. 

Paragraph  (a)(10)  would  require 
personal  fall  arrest  systems  to  be 
secured  to  an  anchorage  capable  of 
supporting  at  least  twice  the  potential 
impact  load  of  an  employee's  fall.  This 
proposed  provision  is  performance- 
oriented  and  addresses  the  actual  forces 
that  the  activation  of  a  specific  fall 
arrest  system  would  produce.  For 
example,  if  a  system  produces  an 
arresting  force  of  1,500  pounds  (6.7  kN) 
during  testing,  the  anchorage  must 
support  3,000  pounds  (13.4  kN).  This 


allows  employers  flexibility  in  selecting 
and  designing  anchorage  systems,  while 
still  requiring  them  to  provide  adequate 
strength.  The  proposed  provision  is 
based  on  information  received  in 
response  to  the  Powered  Platform 
proposal  (50  FR  2890),  mentioned  earlier 
(Reference  18).  OSHA  invites 
suggestions  regarding  means  by  which 
OSHA  compliance  personnel  can 
evaluate  compliance  with  this 
paragraph. 

Paragraphs  (a)(ll),  (a)(12),  (a)(13),  and 
(a)(14)  provide  the  strength  criteria  for 
lanyards,  snap  hooks,  dee-rings  and 
lifelines.  Under  those  criteria,  the 
components  must  be  able  to  sustain  a 
minimum  load  of  5,000  pounds  (22.2  kN). 
This  strength  requirement  is  based  on 
the  force  Umit  of  10  times  gravity  acting 
on  a  250  pound  (113.4  kg)  employee, 
multiplied  by  a  safety  factor  (strength 
factor)  of  two.  Paragraph  (a)(ll) 
contains  similar  strength  criteria  for 
vertical  lifelines,  but  requires  that  self- 
retracting  lifelines  and  lanyards  (which 
automatically  Umit  free  fall  distance  to 
two  feet  (0.61  m))  be  able  to  sustain  a 
minimum  load  of  only  3,000  pounds  (13.3 
kN).  The  strength  requirement  for  the 
cable  or  webbing  used  in  self-retracting 
lifelines  and  lanyards  is  lower  than  that 
for  other  components,  because  the  more 
restrictive  limit  on  free  fall  distance 
limits  the  forces  to  which  a  falling 
employee  would  be  exposed. 

In  paragraphs  (a)(15)  and  (a)(16) 
OSHA  proposes  that  snap-hooks  not  be 
connected  to  loops  in  webbing  lanyards 
or  to  each  other.  This  would  prohibit 
two  methods  of  attachment  which  are 
considered  unsafe  because  snap-hooks 
could  accidentally  disengage  during  use. 
These  provisions  are  based  on 
paragraphs  3.2.5  and  3.2.3.2  of  ANSI 
AlO.14-1975  (Reference  1),  respectively. 

In  paragraph  (a)(17),  OSHA  proposes 
that  no  more  than  one  snap-hook  be 
connected  to  any  single  dee-ring.  OSHA 
considers  multiple  connections  to  be 
unsafe  because  one  snap-hook  could 
cause  another  to  become  accidentally 
disengaged  from  the  dee-ring  during  use. 

Proposed  paragraph  (a)(18)  contains 
the  provisions  which  apply  to  the 
inspection  of  personal  fall  arrest 
systems.  In  this  paragraph,  OSHA 
proposes  that  the  employer  visually 
inspect  the  fall  arrest  system  for  defects 
or  damage  prior  to  each  use,  and  that 
the  employer  remove  defective  or 
damaged  equipment  from  service  if  the 
strength  properties  may  have  been 
weakened.  This  inspection  need  not 
involve  testing  or  impact  loading  of  the 
system. 

In  paragraph  (a)(19),  OSHA  would 
require  that  employers  train  employees 
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who  use  these  gystems  so  that  they 
know  the  applies  ttoo  limits  of  the 
system:  the  proper  hook-up.  anchoring, 
and  tie-off  techniques;  methods  of  use; 
and  proper  methods  for  inspection  and 
storage.  OSHA  believes  that  employees 
must  be  thoroughly  trained  in  ail  aspects 
of  the  system,  in  order  for  it  to  provide 
the  necessary  protection. 

In  proposed  paragraph  §  1915.159(b), 
OSHA  presents  criteria  for  positioning 
device  systems. 

In  paragraph  (bHl).  OSHA  would 
require  that  all  hardware  have  a 
corrosion-resistant  finish  and  that  all 
surfaces  and  edges  be  smooth  so  that 
they  do  not  cause  damage  to  the 
attached  belt  or  connecting  assembly. 
This  requirement  is  based  on  similar 
requirements  in  ANSI  AlO.14-1975 
(Reference  1). 

In  paragraphs  CbM2)  and  (b)(3).  OSHA 
proposes  that  connecting  assemblies, 
such  as  snap-hooks  and  dee-rings,  be 
able  to  sustain  a  load  of  at  least  5,000 
pounds  (22^  kN).  and  that  positioning 
device  anchorages  be  capable  of 
supporting  twice  the  potential  impact 
load  of  an  employee's  fall.  These 
requirements  are  based  on  paragraphs 
3.1.4  and  3.2.7  of  ANSI  AlO.14-1975 
(Reference  1). 

Paragraph  (b)(4)  contains  the 
proposed  strength  requirement  for 
restraint  lines,  specifying  that  they  most 
have  a  minimum  breaking  strength  of 
3,000  pounds  (13.3  kn).  The  NBS  report 
mentioned  above  (NBSIR  78-1146) 
(Reference  10)  recommends  a  breaking 
strength  in  excess  of  2,000  pounds  (8.9 
kN)  for  new  lines.  OSHA  believes  that 
requiring  a  breaking  strength  of  3,000 
pounds  (13.3  kN)  'n  necessary  to  ensure 
that  employees  are  adequately  protected 
from  fall  hazards  and  is  reasonable  hi 
view  of  the  strengths  and  sizes  of  rope 
which  are  commercially  available  and 
the  wear  and  tear  expected  during  use. 

Proposed  paragraph  (b)(5)  provides 
the  system  performance  criteria  foe  the 
different  types  of  poaitioniiig  device 
systems.  These  are  new  performance 
requirements  that  ore  not  in  the  current 
shipyard  standards.  In  order  to  allow 
employers  a  reasonable  amount  of  time 
to  ensure  that  employees  are  using 
equipment  which  meets  the  new 
requirements,  OSHA  proposes  to  delay 
the  effective  date  for  these  new 
requirements  (paragraphs  (bMSMi)  and 
(b)(5Uu))  until  180  days  after  publication 
of  the  Final  role  in  the  Federal  Ropator. 
OSilA  solicits  comments  on  the  utility 
and  need  for  this  delayed  effective  date. 

In  paragraph  lbM5)(i).  OSHA  would 
require  that  a  windm«  cleaner's 
positioning  system  be  able  to  withstand, 
without  failiffe.  a  drop  test  consisting  of 
a  six  foot  (1.8  m)  drop  of  a  200  pound 
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(113  kg)  weight.  In  addition,  the  system 
would  limit  the  initial  arresting  force  to 
not  more  than  2.000  ptxmds  (aso  kN)  for 
a  duration  not  to  exceed  two  miUi- 
seconds.  Subsequent  arresting  forces 
produced  due  to  "bouncing"  daring 
arrest  of  the  fall  are  not  to  exceed  1.000 
pounds  (4.45  kN).  A  test  method  to 
evaluate  this  requirement  is  contair»ed 
in  appendix  A.  These  criteria,  which  are 
essentially  the  same  as  those  presented 
in  American  National  Standard  Safety 
Requirements  for  WiiKiow  Cleaning. 
ANSI  A39.1-196e  (Reference  2),  are 
more  stringent  than  the  arresting  force 
criteria  for  other  positioning  devices. 
This  is  because  a  window  cleaner's 
system  allows  for  free  falls  erf  up  to  six 
feet  (1.8  m).  whereas  the  other  systems 
limit  free  fall  to  a  lesser  distance. 

In  paragraph  {b)(5Kii).  OSHA 
proposes  that  all  other  positioning 
device  systems  be  capal:^  of 
withstanding,  without  failure,  a  drop  test 
consisting  of  a  four  foot  (1.2  m)  drop  of  a 
250  pound  (113  kg)  weight.  This  is 
essentially  the  same  requirement  for 
lineman's  body  belt  systems  as  is 
contained  in  the  OSHA  General 
Industry  telecomnmnications  standards. 
§  1910JJ68(gHiiiHG). 

In  addition,  while  OSHA  does  not 
require  that  employers  themselves  test 
positioning  device  or  personal  fall  arrest 
systems.  OSHA  proposes  that 
positioning  device  systems  be 
considered  to  comply  with  the 
provisions  of  (b)(5Mi)  and  (ii).  above,  if 
they  have  bee^  tested  in  accordance 
with  the  positioning  device  guidelines  in 
appendix  A.  OSHA  solicits  suggestions 
regarding  the  means  by  which  OSHA 
compliance  personnel  can  determine 
compliance  with  this  para^aph. 

In  paragraph  (bH6)(i).  OSHA  proposed 
that  snap-hooks  not  be  connected  to 
each  other.  This  would  prohibit  a 
method  of  attaching  snap-hooks  which 
OSHA  considers  to  be  unsafe  because 
snap-books  could  accidentally 
disengage  during  use.  This  provision  is 
based  oo  paragraph  3.2.3.2  of  ANSI 
Aiai4-1975  (Reference  1). 

In  paragraph  (b)(6)(ii).  OSHA 
proposes  that  positioning  device 
systems  and  their  components  which 
have  been  subjected  to  impact  loaiting 
be  removed  from  service.  Employers 
would  not  be  permitted  to  use  the 
equipment  again  until  the  system  had 
been  inspected  and  determined  by  a 
capable  person  to  be  undamaged  and 
suitable  for  reuse  Impact  loading 
weakens  the  positioning  device  system, 
and  greatly  reduces  the  energy 
absorbing  characteristics  of  the 
system — particularly  in  die  case  of 
window  cleaner's  systems.  Thus,  if  the 
system  were  to  be  used  a  second  time. 


without  inspection,  higher  forces  could 
be  transmitted  to  the  employee  and  the 
system.  This  might  result  in  injury  to  the 
employee.  This  requirement  is  based  on 
paragraph  3.3.8  of  ANSI  AlO.14-1975 
(Reference  1). 

In  paragraph  (bM6Kui).  O^IA  would 
require  that  employers  frain  employees 
who  use  these  systems  so  that  dtey 
know  the  apphcation  limits  of  the 
system;  the  proper  hook-np  anchoring, 
and  tie-off  techniques;  methods  of  use; 
and  proper  methods  for  inspection  and 
storage.  OSHA  believes  that  employees 
must  be  thorou^ly  trained  in  all  aspects 
of  the  positioning  device  system  in  order 
for  it  to  provide  the  necessary 
protection. 

Proposed  paragraph  (b)(7)  contains 
the  provisions  applicable  to  inspections 
of  positioning  device  systems.  In  this 
paragraph.  OSHA  proposes  that  the 
positioning  device  system  be  visnally 
inspected  for  defects  or  damage  prior  to 
each  use,  and  that  defective  or  damaged 
equipment  be  removed  from  service  if 
its  strength  properties  might  have  been 
weakened.  This  mspection  need  not 
involve  testing  nor  impact  loading  of  the 
system. 

Appendix  A 

As  discussed  above,  an  appendix 
accompanies  this  proposal.  TTiis 
appendix  (Appendix  A)  would  be  non- 
mandatory,  containing  test  methods  and 
other  information  to  assist  employers  in 
complying  with  &e  criteria  for  personal 
fall  arrest  systems  contained  in  this 
standard.  OSHA  requests  comments  on 
what  other  provisions  should  be  added 
to  or  substituted  for  the  provisions  in 
proposed  Appendix  A.  in  order  to 
ensure  that  employees  receive  the 
necessary  protection  and  aiH)ropriate 
guidance  relative  to  personal  fall 
protection  systems. 

Issues  Relating  to  Personal  Fall  Arrest 
Systems 

OSHA  solicits  information  and  data 
on  a  number  of  issues  pertinent  to  its 
coverage  of  personal  fall  arrest  systems 
in  §  1915.159(a). 

1.  Body  belts.  OSHA  proposes  to 
allow  the  use  of  body  belts  (safety  belts) 
for  up  to  a  six-foot  (1.8  m)  free  fall 
distance,  and  a  force  limit  of  10  g.  or 
1,800  poands  (8  kN).  This  is  consistent 
with  ANSI  AlO.14-1975  (Reference  1) 
and  NBSIR  76-1146  (Reference  10). 
However,  the  view  has  also  been 
expressed  that  the  use  of  body  belts  in 
fall  arrest  systems  should  be  further 
restricted  or  even  prohibited.  For 
example,  the  draft  International  Sidety 
OrganizatioQ  (ISO)  mtemational 
standard  for  penonal  fall  anestinf 


systems  limits  the  arresting  force  to  5  kN 
(1.125  pounds]  when  using  a  body  belt. 
The  draft  ISO  standard  also  prohibits 
the  use  of  a  system  which  would 
suspend  a  worker  more  than  50  degrees 
from  a  vertical  position  after  a  fall  is 
arrested.  OSHA  believes  that  the  ISO 
requirements  would  effectively 
eliminate  the  use  of  currently  available 
body  belts  in  fall  arrest  systems. 

The  report  of  a  study  conducted  by 
Dr.  Maurice  Amphoux  et  al..  Safety 
Equipment  in  Construction  and  Public 
Works  Transportation  (Reference  19). 
recommends  that  workers  not  use  body 
belts  for  fall  arrest  because  of  injury 
potential.  It  should  also  be  noted  that 
the  British  Standard  Institution's 
Specification  for  Industrial  Safety  Belts, 
Harnesses  and  Safety  Lanyards  (1979) 
(Reference  13)  limits  the  use  of  body 
belts  to  a  work  situation  where  there  is 
a  maximum  free  fall  of  two  feet  (.6  m) 
and  a  maximum  force  of  five  g^.  In 
addition,  a  recent  review  by  the  U.S.  Air 
Force  Aerospace  Medical  Research 
Laboratory  of  pertinent  literature  on 
personal  fall  arrest  systems,  Fall  Arrest 
and  Post-Fall  Suspension:  Literature 
Review  and  Directions  for  Further 
Research  (AFAMRL-TR-84-021) 
Reference  14),  concludes  that  a  body 
belt  is  not  safe  for  prolonged  suspension 
(especially  motionless  suspension). 

In  addition,  comments  and  public 
hearing  testimony  received  regarding 
the  OSHA  Powered  Platform  proposed 
rulemaking  have  asserted  that 
employees  wearing  body  belts  have 
been  injured  by  the  belts  during  fall 
arrest.  Accordingly,  those  commenters 
and  witnesses  have  suggested  that 
OSHA  limit  or  ban  the  use  of  the  body 
belt  in  personal  fall  arrest  systems 
(Reference  20  and  21). 

In  view  of  this  information,  OSHA 
requests  that  interested  parties  provide 
information  and  views,  together  with 
supporting  data,  regarding  the  use  of 
body  belts  in  a  fall  arrest  system. 
Specifically.  OSHA  solicits  responses  to 
the  following  questions: 

a.  To  what  extent  should  OSHA  allow 
the  use  of  body  belts  (safety  bells)  in 
personal  fall  arrest  systems?  If 
permitted,  what  limitations  should  be 
imposed? 

b.  Is  the  proposed  six-foot  (1.8  m)  limit 
on  free  fall  acceptable  for  employees 
who  wear  body  belts?  Should  some 
other  limitations,  such  as  two  feet  (.6  m). 
be  adopted  for  body  belts  instead?  What 
data  are  available  to  support  the 
adoption  of  an  alternative  limitation? 

c.  Is  the  proposed  10  gs  or  1.600  pound 
(8  kN)  force  limitation  for  body  belts 
acceptable?  Is  it  acceptable  for  body 
harnesses?  What  would  be  the 
advantages  or  disadvantages  of 


implementing  a  10  g.  force  limitation? 
What  force  limitation  would  most 
effectively  protect  workers  vnthin  the 
bounds  of  feasibility? 

d.  Is  there  additional  information 
available  which  indicates  that  prolonged 
suspension  in  a  body  belt  may  cause 
injury  to  employees? 

e.  Is  there  injury  data  which  indicates 
that  employees  have  been  injured  by 
their  body  belts  during  fall  arrest,  or 
during  suspension  following  fall  arrest? 

f.  If  body  belts  are  not  allowed  in 
personal  fall  arrest  systems,  or  if  their 
use  is  limited  so  that  body  harnesses  are 
more  widely  used,  what  cost  impacts 
would  be  attributable  to  the  increased 
use  of  body  harnesses?  What  is  the 
availability  and  worker  acceptance  of 
body  harnesses  in  the  shipyard 
industry? 

2.  Arresting  force  limits.  OSHA 
requests  comments  concerning  the  best 
method  for  stating  the  maximum  arrest 
limitation.  By  using  only  the  force 
generated  by  a  10  g„  deceleration  as  the 
limitation,  the  permitted  force  value 
would  vary  with  the  weight  of  the 
worker.  For  instance,  based  on  a  10  go 
limitation  alone,  a  275  pound  (125  kg) 
worker  would  be  permitted  by  the 
standard  to  experience  2.750  pounds 
(12.3  kN)  of  force  during  an  arrest  In 
view  of  the  human  tolerance  information 
discussed  above.  OSHA  believes  that 
this  amount  of  force  is  unacceptable, 
and  has  proposed  1.800  pounds  (8  kN)  as 
the  maximum  force.  OSHA  requests 
comments  on  the  following: 

a.  Does  the  proposal  provide  a 
reasonable  means  by  which 
deceleration  and  force  would  be  taken 
into  account?  Should  the  limitation  be 
expressed  solely  as  either  maximum 
arrest  force  (pounds  force),  or  the  force 
generated  by  a  maximum  arrest 
deceleration  (i.e.,  go)? 

b.  Would  the  proposed  1,800  pound  (8 
kN]  limitation  for  body  belts  and  body 
harnesses  provide  the  necessary 
protection  for  employees?  If  not,  what 
should  the  limit  be?  What  information  is 
available  to  support  setting  a  different 
limitation  for  arresting  force? 

c.  The  suggested  test  procedures  in 
Appendix  A  include  a  130  pound  (59  kg) 
test  weight  for  lanyard  systems.  NBSIR 
76-1146  (Reference  10]  identified  lighter 
test  weights  as  being  more  useful  than 
heavier  test  weights  in  determining 
comphance  with  the  10  g.  limitation  for 
lanyards,  because  lighter  test  weights  do 
not  cause  lanyards  to  be  as  elastic  as  do 
heavier  weights  and  therefore  stop  more 
abrupUy.  Thus,  it  is  more  difficult  to 
satisfy  the  10  g.  limit  with  a  130  pound 
(59  kg)  test  weight  than  with  a  220 
pound  (100  kg)  test  weight.  However,  if 
the  standard  were  to  impose  only  a 


force  limitation  on  fall  arrest  systems, 
without  a  limitation  on  arrest  force  (in 
pounds),  the  use  of  a  130  pound  (59  kg) 
test  weight  would  not  reflect  the  forces 
to  which  employees  over  130  pounds  (59 
kg)  would  be  exposed  during  a  fall  (see 
introductory  discussion  for  this  issue, 
above).  OSHA  requests  data,  views,  and 
arguments  on  whether  the  130  pound  (59 
kg)  test  weight  for  lanyard  systems  is 
appropriate,  or  whether  the  220  pound 
(100  kg]  test  weight,  which  is  used  for  all 
other  systems,  should  also  be  used  for 
lanyards  during  the  force  test 

d.  Comments  and  public  hearing 
testimony  received  regarding  the 
personal  fall  arrest  system  provisions  of 
the  powered  platform  proposal  asserted 
that  the  proposed  test  procedures  were 
confusing  and  overly  complicated.  They 
recommended  simplified  test  procedures 
(References  20  and  21).  Are  the 
proposed  test  procedures  in  Appendix  A 
too  complex?  If  the  strengths  of  all 
personal  fall  arrest  system  components 
are  specified,  would  a  single 
qualification  test  to  measure  arresting 
force  be  sufficient?  What  should  be  the 
parameters  of  a  single  test  (such  as  free 
fall  distance,  test  weight,  and  arresting 
force  limit]? 

3.  Snap-hook  design.  OSI-LA  has 
received  a  number  of  conflicting  views 
on  snap-hook  design.  During  meetings 
with  the  Fall  Protection  Group  of  the 
Industrial  Safety  Equipment  Association 
(ISEA).  several  members  of  that  group 
suggested  that  OSHA  prohibit  the  use  of 
single  action  snap-hooks  and  require, 
instead,  the  use  of  locking  snap-hooks. 
Other  group  members  asserted  that 
properly  designed  and  applied  single 
action  snap-hooks  provide  adequate 
protection,  so  OSHA  should  permit  their 
continued  use.  In  addition,  comments 
and  public  hearing  testimony  received 
regarding  the  personal  fall  arrest  system 
provisions  of  the  powered  platform 
proposal  recommended  the  use  of 
locking  snap  hooks  (References  20  and 
21).  OSHA  requests  suggestions,  with 
supporting  information,  regarding  the 
type  of  snap-hook  whose  use  should  be 
permitted.  In  addition,  OSHA  requests 
information  on: 

a.  The  number  of  snap-hooks 
(distinguishing  between  single  actiun 
and  locking)  currently  in  use; 

b.  The  increased  cost  which  would  be 
imposed  if  OSHA  required  the  use  of 
locking  snap-hooks  and  prohibited  the 
use  of  single  action  snap-hooks;  and 

c  Incidents  in  which  either  single 
action  or  locking  snap-hooks  have  failed 
in  use. 

d.  The  types  of  connections  which 
locking  snap-hooks  may  be  used  where 
such  connections  would  be  considered 
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unadvisable  using  a  single  action  snap- 
hook. 

4.  Inspections.  OSHA  requests 
comments  regarding  whether  or  not  the 
Agency  should  provide  more  definitive 
inspection  criteria  for  determining  when 
personal  fall  protection  systems  are  no 
longer  suitable  for  use.  Are  there 
examples  of  such  criteria  which  could 
be  included  in  the  standard  or 
appendix?  If  there  are,  please  submit 
these  along  with  comments  and 
supporting  data. 

5.  Testing.  OSHA  requests  comments 
regarding  die  testing  of  personal  fall 
protection  systems.  Are  manufacturers 
of  this  equipment  presently  testing  and 
evaluating  their  products?  If  so,  how  do 
these  tests  compare  with  those  proposed 
in  this  rulemaking?  Are  products 
currently  labeled  as  having  satisfied  test 
criteria?  What  information  do  employers 
have  regarding  tests  for  existing 
personal  fall  protection  equipment.  Can 
the  proposed  test  methods  be  simplified 
without  compromising  their  value?  If  so. 
how?  (See  Issue  2.  d.)  Should  employer 
testing  of  personal  fall  protection 
systems  be  mandatory?  Are  there  any 
testing  methods  which  can  be  used  to 
determine  whether  or  not  system 
components  can  be  interchanged  with 
those  from  other  systems? 

6.  Issues  raised  by  comments  received 
in  the  powered  platform  rulemaking. 
Appendix  D  of  OSHA's  proposed 
rulemaking  for  pow^ered  platforms 
(Reference  22)  is  essentially  the  same  as 
proposed  §  1915.159(a)  and  Appendix  A 
of  this  proposal.  OSHA  has  received 
comments  on  Appendix  D  of  the 
powered  platforms  proposal  which  raise 
issues  pertinent  to  this  proposal 
(References  18.  20,  21  and  22).  OSHA 
solicits  comments  from  interested 
parties  on  these  and  other  points  of 
concern. 

a.  A  commenter  on  powered  platforms 
Appendix  D  (Reference  21)  has 
criticized  the  test  methods  section  as 
inadequate,  and  has  suggested  that 
equipment  testing  be  required.  The 
commenter  further  suggested  that  OSHA 
require  employers  to  test  components 
and  subassemblies  of  systems,  and  not 
require  that  employers  test  complete 
systems.  OSHA  requests  comments  and 
suggestions  regarding  the  need  for 
clarified,  mandatory  test  methods  for 
components  and  subassemblies  of 
personal  fall  arrest  systems.  OSHA 
would  be  particularly  interested  in  any 
information  about  consensus  standards 
for  the  design  and  testing  of  components 
and  subassemblies. 

b.  The  same  commenter  (Reference 
21),  has  criticized  the  mandatory 
provisions  for  failing  to  spell  out  what 
equipment  can  be  combined  to  form  an 


acceptable  system;  how  it  can  be 
connected:  and  the  circumstances  in 
which  the  components  and  subsystems 
of  a  personal  fall  arrest  system  would  be 
interchangeable.  It  has,  for  example, 
been  suggested  the  OSHA  require  that 
personal  fall  arrest  equipment  be 
labeled  to  indicate  when  and  where 
employers  could  use  it  interchangeably. 
Would  a  labeling  requirement 
addressing  interchangeability  be 
feasible?  What  information  should  be 
placed  on  the  label  and  who  should  be 
responsible  for  labeling  the  equipment? 
If  any  employer  or  manufactiuer  is 
currently  using  such  a  labeling  system, 
please  submit  this  information  and 
sample  labels. 

c.  OSHA  has  presented  definitions  for 
key  words  in  proposed  paragraph  (c)  of 
§  1915.151.  A  commenter  on  powered 
platforms  (Reference  21)  has  criticized 
the  definitions  as  incomplete  and 
imprecise.  OSHA  solicits  comments  and 
suggestions  regarding  the  adequacy  of 
the  proposed  definitions,  with  special 
attention  directed  to  the  terms  discussed 
below. 

(i)  The  term  "body  support"  has  been 
suggested  to  replace  "body  belt."  It  was 
further  recommended  that  the  term 
incorporate  both  body  belts  and  "full 
body  harnesses"  (body  harnesses),  in 
order  to  describe  more  fully  the 
equipment  which  would  be  appropriate 
for  fall  arrest  or  suspension.  OSHA 
solicits  comments  and  information 
regarding  the  appropriateness  of  the 
recommended  change,  given  that  body 
belts  would  be  permitted  by  the 
standard  (see  Issue,  1,  above). 

(ii)  OSHA  has  used  the  term 
"deceleration  device"  to  describe 
certain  fall  arrest  components.  It  has 
been  suggested  that  "deceleration 
device"  is  not  properly  descriptive,  and 
that  OSHA  should  instead  utilize  the 
terms  "fall  arrester,"  "energy  absorber" 
and  "self-retracting  lifeline/lanyard" 
(different  types  of  deceleration  devices) 
to  cover  the  separate  components  and 
subsystems  involved.  OSHA  solicits 
comments  as  to  how  adequately  the 
term  "deceleration  device"  encompasses 
the  components  and  subsystems  which 
are  used  to  control  deceleration.  OSHA 
also  requests  comments  regarding  the 
suggestion  that  "deceleration  device"  be 
replaced  by  more  specific  terms. 
Supporting  information  should 
accompany  comments,  with  emphasis 
on  the  feasibility  and  utility  of  proposed 
definitions  and  other  changes. 

(iii)  OSHA  has  used  the  term  "fixed 
anchorage"  in  Appendix  D  to  powered 
platforms  to  describe  an  attachment 
point  for  personal  fall  arrest  equipment. 
It  has  been  suggested  that  OSHA  revise 
the  definition  to  specify  that  the 


"anchorage"  is  independent  of  the 
personal  fall  arrest  system.  It  was 
further  suggested  that  OSHA  require 
anchorages  to  have  a  minimum  strength 
of  3,600  pounds  when  the  maximum 
arresting  force  is  1,800  pounds  or  less  in 
order  to  provide  adequate  protection  for 
workers  in  worst  case  situations.  OSHA 
solicits  comments  and  information 
regarding  the  need  for  and  feasibility  of 
the  suggested  revisions. 

d.  A  commenter  (Reference  21)  on  the 
powered  platform  proposal  has 
suggested  that  OSHA  quantify  the 
corrosion  resistance  requirements, 
referring  to  the  ASTM  Salt  Spray 
Testing  Standard.  OSHA  solicits 
comments  and  suggestions  regarding  the 
utility  and  feasibility  of  such 
quantification.  Suggestions  should  be 
accompanied  by  supporting  information. 

e.  It  has  been  suggested  (Reference  21) 
that  self-retracting  lifelines  and  lanyards 
be  required  to  meet  the  minimum  loaned 
requirement  (3,000  pounds)  with  the 
lanyard  or  lifeline  fully  extended.  It  was 
also  suggested  that  OSHA  specify  the 
maximum  arresting  force  to  be 
transmitted  by  those  devices,  taking  into 
account  the  kind  of  "body  belt  or 
harness"  used.  OSHA  solicits 
comments,  accompanied  by  supporting 
information,  regarding  the  proposed 
requirements  for  self-retracting  lifelines 
and  lanyards. 

f.  It  has  been  suggested  (Reference  21) 
that  OSHA  require  proof-testing  of  dee- 
rings  and  snap-hooks  at  100  percent  of 
rated  load  to  ensure  that  defective 
equipment  is  not  used.  OSHA  solicits 
comments  regarding  the  need  for  such 
testing  and  suggestions  for  its 
implementation.  OSHA  would  be 
particularly  interested  in  information 
concerning  the  cost  of  testing,  what 
testing  is  currently  performed  or 
feasible,  and  any  accidents  involving 
equipment  defects. 

g.  It  has  been  suggested  (Reference  21) 
that  OSHA  require  horizontal  lifeline 
subsystems  to  be  designed  by  "qualified 
persons"  and  that  the  requirements  for 
horizontal  lifelines  be  revised  to  include 
more  detailed  guidance.  OSHA  solicits 
comments  regarding  these 
recommendations.  Please  submit 
supporting  information. 

h.  The  same  powered  platform 
commenter  (Reference  21)  has  suggested 
that  employers  inspect  personal  fall 
arrest  systems  and  their  components  for 
both  function  and  deterioration.  OSHA 
solicits  comments  regarding  the  need 
for,  recommended  procedures,  and 
feasibility  of  such  inspections. 
Supporting  information  should 
accompany  any  recommendations.  To 
what  extent  would  inspection  for 


function  approximate  testing?  How 
frequendy  should  such  inspections  take 
place?  What  would  be  the  anticipated 
burden  of  complying  with  the  suggested 
revision?  OSHA  would  appreciate 
comment  on  the  above  issues. 

Amendments  to  Other  Subparts  of  the 
Shipyard  Standards 

As  discussed  earlier,  this  proposal 
contains  proposed  revisions  to 
provisions  in  Subparts  C  and  H  of  the 
shipyard  standards  to  correlate 
references  to  the  proper  provisions  in 
proposed  Subpart  I.  This  is  necessary 
since,  due  to  the  proposed  reformatting 
of  Subpart  I,  the  current  references 
would  no  longer  identify  the  correct 
paragraphs  in  proposed  Subpart  I.  These 
proposed  revisions  are  editorial  in 
nature  and  would  not  substantially 
change  the  current  requirements  in  these 
other  subparts.  These  proposed 
revisions  are  included  as  items  two 
through  eight  in  the  amendatory  section 
of  this  proposal. 

The  references  listed  below,  as  well 
as  other  information  which  has  been 
used  to  prepare  cuid  support  this 
proposal,  are  available  for  public 
inspection  and  copying  at  the  Docket 
Office  at  the  address  given  earlier. 
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IV.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193,  February  17, 
1981),  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291. 
OSIiA  has  determined  that  the 
promulgation  of  this  proposed  revision 
would  not  be  a  "major"  action.  The 
expected  annualized  total  costs  of  full 
compliance  would  be  about  $3.7  million. 

Data  Sources 

The  primary  source  for  this 
assessment  is  the  November  1985  Final 
Report  by  CONSAD  Research 
Corporation  entiUed,  "Data  to  Support  A 
Regulatory  Analysis  of  the  Proposed 
Standard  for  Shipbuilding  and 
Repairing."  In  addition.  OSHA  has  also 
used  an  October  1984  report  by  Main 
Hurdman/KMG  entiUed  "Profile  of  the 
Shipbuilding  and  Repairing  Industry." 

Industry  Profile 

The  entire  shipbuilding,  ship  repairing, 
and  ship  breaking  industries  would  be 
affected  by  the  proposed  consolidation 
of  the  personal  protective  equipment 
sections  of  the  existing  Part  1915, 
Subpart  I  and  Part  1910,  Subpart  I 
because  personal  protective  equipment 
is  used  in  all  shipyards.  In  recent  years, 
shipyards  have  not  prospered  as  an 
industry.  By  way  of  illustration,  tl  ere 
were  about  400  shipyards  operating  in 
1985,  which  is  200  fewer  than  the  600 
shipyards  active  in  1980.  Another 
illustration  is  that  there  were  orders  for 
69  merchant  vessels  (1.82  million  ton?) 
in  U.S.  shipyards  in  1980  but  orders  fcr 
only  10  merchant  vessels  (140,915  tons) 
in  1984.  Although  this  loss  of  business 
has  been  partially  offset  by  the  increase 
in  the  U.S.  Navy's  demands  for  ship.s, 
the  decline  in  the  demand  for 
commercial  ships  will  probably  cause  a 
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further  decline  in  the  total  number  of 
active  shipyards. 

Population-at-Risk 

OSHA  has  determined  that  every 
shipyard  employee  uses  some  of  the 
equipment  governed  by  this  proposed 
consolidation.  Hard  hats  and  safety 
shoes  are  worn  by  nearly  all  production 
workers.  Safety  belts  and  harnesses  are 
occasionally  worn  by  all  production 
workers  who  work  at  elevations  where 
guardrails  or  other  structural  forms  of 
fall  protection  are  not  feasible.  It  is  of 
particular  interest  to  OSHA  that 
approximately  nine  percent  of  the 
shipyard  employees  use  respirators  and 
work  in  hazardous  atmospheres.  The 
actual  number  of  exposed  employees 
will  depend  on  the  overall  level  of 
shipyard  employment.  For  example, 
shipyards  employed  177,300  workers  in 
1980  and  about  145,000  workers  in  1984. 
Thus,  OSHA  has  estimated  that  the 
number  of  workers  affected  by  Subpart  I 
will  be  between  145.000  and  180,000. 
With  respect  to  respirator  use  and  work 
in  hazardous  atmospheres.  OSHA  has 
estimated  that  the  population-at-risk 
would  be  between  13.000  and  16.200 
employees. 

Risk  of  Fatality,  Injury,  or  Illness 

OSHA  has  estimated  that  the  annual 
number  of  injuries  and  illnesses  in 
shipyards  due  to  a  lack  of  respiratory 
protective  equipment  was  between  390 
and  595  between  1981  and  1985.  Of  diese 
injuries  and  illnesses,  between  190  and 
335  were  lost  workday  injuries.  As  the 
average  number  of  lost  workdays  for 
lost  workday  injuries  due  to  this  type  of 
accident  was  7.7  days.  OSHA  has 
estimated  that  the  annual  number  of  lost 
workdays  in  shipyards  due  to  lack  of 
respiratory  protective  equipment  would 
be  between  1,465  days  and  2.580  days. 

OSHA  has  also  determined  that  there 
would  be  between  three  and  nine 
annual  fatalities  in  shipyards  associated 
with  a  lack  of  respiratory  protective 
equipment.  Finally,  there  is  a  potential 
for  long-term  chronic  respiratory 
diseases  that  may  lead  to  a  premature 
death  ocurring  from  failure  to  use 
respiratory  protection.  OSHA,  however, 
has  been  unable  to  estimate  these  future 
risks. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  this 
proposed  standard  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  existing  and 
readily  available  technology  and 
equipment. 

There  are  two  potential  sources  of 
benefits  from  this  proposed  standard. 
The  first  source  is  the  benefits  that 


would  accrue  to  those  workers  who  are 
at  risk  from  current  practices  involving 
the  use  of  personal  protective  equipment 
in  shipyards.  OSHA  believes  that  the 
proposed  consolidation  of  Parts  1910 
and  1915  would  likely  lead  to  an 
increase  in  future  compliance  levels 
because  consolidating  two  sets  of 
personal  protective  equipment 
requirements  into  one  set  would  clarify 
the  rules.  Thus,  the  proposed 
consolidation  may  lead  to  an  increase  in 
compliance  which,  in  turn,  may  lead  to 
an  increase  in  employee  safety  while 
using  personal  protective  equipment. 

Based  on  the  CONSAD  report 
concerning  the  preventability  of  these 
fatalities  and  injuries.  OSHA  has 
estimated  that  full  compliance  with  the 
proposed  standard  would  prevent 
between  two  and  seven  out  of  the 
estimated  three  to  nine  annual  fatalities 
and  between  290  and  475  out  of  the 
estimated  390  to  595  annual  injuries. 

The  second  source  is  the  benefits  that 
should  accrue  to  those  workers  who  will 
be  better  protected  from  long-term 
chronic  illnesses  because  of  the  clearer 
respiratory  protection  program.  OSHA 
believes  that  better  and  more  frequent 
use  of  respirators  within  the  context  of  a 
substantive  respiratory  protection 
program  can  lead  to  increased  long-term 
health  improvements  for  these 
employees. 

OSHA  does  not  have  any  quantitative 
estimates  of  these  potential  benefits  and 
is  requesting  information  and  comments 
on  this  issue.  All  comments  will  be 
carefully  analyzed  by  OSHA  for 
incorporation  into  the  Regulatory  Impact 
Analysis  (RIA)  for  the  final  rule. 

The  basis  of  the  estimated  costs  of 
compliance  with  the  proposed  standard 
is  the  CONSAD  Report.  In  order  to 
obtain  this  information.  CONSAD 
circulated  copies  of  the  draft  proposed 
standards  to  the  two  major  industry 
trade  associations  and  to  shipbuilders. 
CONSAD  then  employed  telephone 
questionnaires  and  site  visits  to  elicit 
information  concerning  the  potential 
economic  impact  of  the  provisions 
contained  in  the  draft  proposed 
consolidated  standard.  The  information 
was  used  by  CONSAD  to  develop  its 
estimates  of  the  costs  of  compHance  and 
those  costs  have  been  adopted  by 
OSHA  as  the  expected  costs  of 
compliance  with  the  proposed 
standards. 

Based  on  the  CONSAD  report,  OSHA 
has  determined  that  there  are  two 
general  sets  of  provisions  that  involve 
costs  of  compliance.  The  first  general  set 
of  provisions  involves  the 
implementation  of  the  §  1910.134 
requirements  for  a  comprehensive 
respiratory  protection  program.  These 


provisions  involve  fit-testing,  annual 
physical  examinations,  formal  training, 
respirator  cleaning  and  inspecting,  and 
storage  specifications.  Although  these 
provisions  have  long  been  applicable  to 
shipyards,  current  industry  practices  do 
not  comply  with  them  all  of  the  time. 
The  second  general  set  of  provisions  are 
those  affecting  procedures  for  work  in 
hazardous  atmospheres.  In  particular, 
firms  do  not  always  have  adequate 
stand-by  personnel,  proper  rescue 
equipment  at  hand,  or  a  positive 
pressure  SCBA  on  hand.  Thus,  using  the 
baseline  of  existing  industry  practice, 
OSHA  has  estimated  the  annualized 
costs  of  compliance  with  the  proposed 
consolidated  standard  to  be  about  $3.7 
million.  OSHA  invites  public  comment 
concerning  this  estimate.  All  comments 
will  be  carefully  analyzed  by  OSHA  for 
incorporation  into  the  RIA  for  this  final 
rule. 
Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.],  the  Assistant 
Secretary  has  preliminarily  certified  that 
the  proposed  standard  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities.  OSHA  invites 
public  comment  concerning  this 
certification. 

An  important  criterion  that  governs  a 
regulatory  flexibility  analysis  is  whether 
the  proposed  standard  would  impose 
significant  costs  upon  small  entities. 
"Significance"  is  determined  by  the 
impact  upon  profits,  market  share,  and 
on  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
effect  upon  small  entities  relative  to  that 
upon  large  entities  must  be  specifically 
evaluated.  That  is,  OSHA  must 
determine  whether  the  proposal  would 
have  a  relative  greater  negative  effect 
on  small  entities  than  on  large  entities, 
thereby  putting  small  entities  at  a 
competitive  disadvantage. 

The  proposed  standard,  however,  has 
no  changes  that  would  require 
significant  capital  expenditures. 
Furthermore,  as  these  proposed 
provisions  are  more  performance- 
oriented,  small  entities  can  use  cost- 
effective  methods  of  employee 
protection  best  suited  to  their  particular 
work  situations.  The  costs  of  compliance 
with  the  proposed  standard  primarily 
depend  upon  the  amount  of  respirator 
use  which,  typically,  depends  upon  the 
size  of  the  firm.  Nevertheless,  the 
percentage  of  small  shipyards  that 
would  need  to  upgrade  their  respiratory 
protection  programs  is  greater  than  that 
percentage  of  large  shipyards  that 
would  need  to  upgrade  their  respiratory 
protection  programs.  Thus,  the  costs  of 


compliance  expressed  as  a  percentage 
of  total  revenues  would  be  larger  for 
very  small  firms  (fewer  than  50 
employees)  than  for  very  large  firms 
(greater  than  1,000  employees).  These 
compliance  costs,  however,  would  be  a 
small  component  of  the  overall  cost  of  a 
shipyard's  product. 

Thus,  OSHA  has  concluded  that  this 
proposed  standard  would  not  have  a 
significant  number  of  small  entities. 

The  economic  impact  estimates 
presented  in  this  preamble  will  be 
refined  as  OSHA  receives  additional 
information  during  this  rulemaking. 

OSHA  solicits  comments  on  the 
estimates  and  conclusions  presented  in 
both  the  Preliminary  Regulatory  Impact 
Assessment  and  the  Regulatory 
Flexibility  Certificafion.  Comments 
received  will  be  addressed  and 
incorporated  into  the  Regulatory  Impact 
Assessment  (RIA)  for  the  final  rule. 

OSHA's  Preliminary  Regulatory 
Impact  Assessment  and  Regulatory 
Flexibility  Assessment  are  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  N-3670, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

V.  Environmental  Assessment 

Fir, ding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seg.), 
the  Guidelines  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500  through  1517),  and  the  Department 
of  Labor's  NEPA  Procedures  (29  CFR 
Part  11).  As  a  result  of  this  review,  the 
Assistant  Secretary  for  OSHA  has 
determined  that  the  proposed  rule  will 
have  no  significant  environmental 
impact. 

The  proposed  revisions  and  additions 
to  29  CFR  Part  1915,  Subpart  1-Personal 
Protective  Equipment,  focus  on  the 
reduction  of  accidents  or  injuries  by 
means  of  personal  protective  equipment, 
work  practices  and  procedures,  proper 
use  and  handling  of  equipment,  and 
training.  The  proposal  also  contains 
language,  definition,  and  format 
changes.  These  revisions  do  not  impact 
on  air,  water,  or  soil  quality,  plant  or 
animal  life,  the  use  of  land,  or  other 
aspects  of  the  environment.  Therefore, 
these  revisions  are  categorized  as 
excluded  actions  according  to  Subpart 
B,  Section  11.10,  of  the  DOL  NEPA 
regulations. 

VI.  Recordkeeping 

This  proposal  contains  no 
recordkeeping  requirements. 


VII.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  with  respect  to  this  proposal. 
These  comments  must  be  postmarked  by 
February  27, 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Office. 
Docket  No.  S-045,  U.S.  Department  of 
Labor,  Room  N-2634,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  this 
proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  and  29  CFR  1911.11 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
above  address  and  must  comply  with 
the  following  conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  February  27, 
1989: 

3.  The  objections  and  hearing  requests 
must  specify  with  particularly  the 
provisions  of  the  proposed  rule  to  which 
objection  is  taken  or  about  which  the 
hearing  request  is  made,  and  must  state 
the  grounds  therefore; 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
desires  to  request  an  oral  hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 


VIII.  State  Plan  Standards 

The  25  states  and  territories  having 
OSHA-approved  occupational  safety 
and  health  plans  which  cover  the  issues 
of  maritime  safety  and  health  must 
revise  their  existing  standards  within  six 
months  of  the  publication  date  of  a  final 
standard  or  show  OSHA  why  there  is  no 
need  for  action,  e.g.,  because  an  existing 
state  standard  covering  this  area  is 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  Currently  five 
states  (California,  Minnesota,  Oregon, 
Vermont,  and  Washington)  with  their 
own  state  plans  cover  private  sector  on- 
shore maritime  activities.  Federal  OSHA 
enforces  maritime  standards  offshore  in 
all  states  and  provides  onshore 
coverage  of  maritime  activities  in 
Federal  OSHA  states  and  in  the 
following  state  plan  states  and 
territories:  Alaska,  Arizona, 
Connecticut,'  Hawaii,  Indiana.  Iowa, 
Kentucky,  Maryland,  Michigan,  Nevada, 
New  Mexico,  New  York,'  North 
Carolina,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Virginia,  Virgin 
Islands,  and  Wyoming.  (All  states  with 
state  plans  must  also  extend  coverage  to 
state  and  local  government  employees 
engaged  in  maritime  activities.) 

List  of  Subjects  in  29  CFR  Part  1915 

Body  belts,  body  harnesses.  Safety 
belts.  Fall  protection  systems.  Eye 
protection.  Safety  glasses.  Face 
protection,  Foot  protection,  footwear, 
safety  shoes.  Head  protection,  hard 
hats.  Incorporation  by  reference. 
Occupational  safety  and  health.  Marine 
safety.  Protective  equipment.  Personal 
flotation  devices,  life  jackets. 
Respirators,  respiratory  protection, 
Safety,  ship  repair,  shipyards.  Vessels. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4.  6. 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655. 
657).  section  41  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act,  as 
amended  (33  U.S.C.  941),  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736) 
and  29  CFR  Pari  1911,  it  is  proposed  to 
amend  29  CFR  Part  1915,  as  set  forth 
below. 

■  Plan  covers  only  stale  and  local  government 
employees. 
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Signed  at  Washingtoa  DC  this  17th  day  of 
November.  1988. 
John  A.  PandH^nsB, 
Assistant  Secretary  of  Labor. 

PART  1915-{AMENDEO] 

1.  The  authority  citation  for  Part  1915 
would  continue  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941), 
sees.  4,  6,  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655,  657); 
Secretary  of  Labor'i  Order  No.  12-71  (38  FR 
8754).  8-76  (41  FR  25059).  or  fr-83  (48  FR 
35736)  as  applicable:  and  29  CFR  Part  1911. 

2.  Section  1915.32  would  be  amended 
by  revising  paragraph  (a)(3)  to  read  as 
follows: 

§  1915.32    Toxic  cieanino  solvents. 

(a)  *  •  • 

(3)  Employees  shall  be  protected 
against  toxic  vapors  by  suitable 
respiratory  protective  equipment  in 
accordance  with  the  requirements  of 
Subpart  I  of  this  part  and.  where 
necessary,  against  exposure  of  skin  and 
eyes  to  contact  with  toxic  solvents  and 
their  vapors  by  suitable  clothing  and 
equipment. 
***** 

3.  Section  1915.33  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
foUowR 

§1915.33    Chemicil  paint  and  preMrvaMv* 
ramovars. 

(a)  Employees  shall  be  protected 
against  skin  contact  during  the  handling 
and  application  of  chemical  paint  and 
preservative  removers  and  shall  be 
protected  against  eye  injury  by  goggles 
or  face  shields  in  accordance  with  the 
requirements  of  Subpart  I  of  this  part 
***** 

4.  Section  1915.34  would  be  amended 
by  revising  paragraphs  (a)(l],  (a)(4). 
(b)(l],  (c)(3){i).  (c)(3)(ii],  and  (c)(3Kiii)  to 
read  as  follows; 

S  1915.34    Mechanteal  paint  removers. 

(a)  •  •  • 

(1)  Employees  engaged  in  the  removal 
of  paints,  preservatives,  rusts  or  other 
coatings  by  means  of  power  tools  shall 
be  protected  against  eye  injury  by 
goggles  or  face  shields  in  accordance 
with  the  requirements  of  Subpart  I  of 
this  part. 
*        «        •        *        • 

(4)  bi  a  confined  space,  mechanical 
exhaust  ventilation  sufficient  to  keep  the 
dust  concentration  to  a  minimum  shall 
be  used,  or  employees  shall  be  protected 
by  respiratory  protective  equipment  in 
accordance  with  the  requirements  of 
Subpart  I. 

(b)  •  •  • 


(1)  Hardened  preservative  coatings 
shall  not  be  removed  by  flame  in 
enclosed  spaces  unless  the  employees 
exposed  to  fumes  are  protected  by  air 
line  respirators  in  accordance  with  the 
requirements  of  Subpart  I  of  this  part 
Employees  performing  such  an  operation 
in  the  open  air,  and  those  exposed  to  the 
resulting  fumes,  shall  be  protected  by  a 
fume  filter  type  respirator  in  accordance 
with  requirements  of  Subpart  I  of  this 

part. 

***** 

(c)  •  *  • 

(3)  •  •  • 

(i)  Abrasive  blasters  workmg  in 
enclosed  spaces  shall  be  protected  by 
hoods  and  air  fed  respirators  or  by  air 
helmets  of  a  positive  pressure  type  in 
accordance  with  the  requirements  of 
Subpart  I  of  this  part. 

(ii)  Abrasive  blasters  working  in  the 
open  shall  be  protected  as  indicated  in 
paragraph  (c)(3)(i)  of  this  section  except 
that  when  synthetic  abrasives 
cont2iining  less  than  one  percent  free 
silica  are  used  jointly,  filter  type 
respirators  approved  jointly  by  the 
National  Institute  for  Occupational 
Safety  and  Health  and  the  Mine  Safety 
and  Health  Administration  for  exposure 
to  lead  dusts,  used  in  conjunction  with 
proper  eye,  face  and  head  protection, 
may  be  used  in  accordance  with  Subpart 
I  of  this  part. 

(iii)  Empkjyees,  other  than  blasters, 
including  machine  tenders  and  abrasive 
recovery  men,  working  in  areas  where 
unsafe  concentrations  of  abrasive 
materials  and  dusts  are  present  shall  be 
protected  by  eye  and  respiratory 
protective  equipment  in  accordance 
with  the  requirements  of  Subpart  I  of 
this  part. 

5.  Section  1915.35  would  be  amended 
by  revising  paragraphs  (a)(l}(i),  (a](l)(ii], 
(a)(l)(iii),  (a){2).  (b)(13).  and  (b)(14)  to 
read  as  follows: 

:191&3S    Painting, 
(a)  •  *  • 

(1)  *  *  * 

(i)  In  confined  spaces,  employees 
continuously  exposed  to  such  spraying 
shall  be  protected  by  air  line  respirators 
in  accordance  with  the  requirements  of 
Subpart  I  of  this  part. 

(ii)  In  tanks  or  compartments, 
employees  continuously  exposed  to  such 
spraying  shall  be  protected  by  air  line 
respirators  in  accordance  with  the 
requirements  of  Subpart  I  of  this  part. 
Where  mechanical  ventilation  is 
provided,  employees  shall  be  protected 
by  respirators  in  accordance  with  the 
requirements  of  Subpart  I  of  this  part. 

(iii)  In  large  and  well  ventilated  areas, 
employees  exposed  to  such  spraying 


shall  be  protected  by  respirators  in 
accordance  with  the  requirements  of 
Subpart  I  of  this  part. 

(2)  Where  brush  application  of  paints 
with  toxic  solvents  is  done  in  confined 
spaces,  or  other  areas  where  lack  of 
ventilation  creates  a  hazard,  employees 
shall  be  protected  by  filter  respirators  in 
accordance  with  the  requirements  of 
Subpart  I  of  this  part 
***** 

(b)  *  •  * 

(13)  All  employees  continuously  in  a 
compartment  in  which  such  painting  is 
being  performed,  shall  be  protected  by 
air  line  respirators  in  accordance  with 
the  requirements  of  Subpart  I  of  this  part 
and  by  suitable  protective  clothing. 
Employees  entering  such  compartments 
for  a  limited  time  shall  be  protected  by 
filter  cartridge  type  respirators  in 
accordance  with  the  requirements  of 
Subpart  I  of  this  part 

(14)  All  employees  doii^  exterior 
paint  spraying  with  such  paints  shall  be 
protected  by  suitable  filter  cartridge 
type  respirators  in  accordance  with  the 
requirements  of  Subpart  I  of  this  part 
and  by  suitable  protective  clothing. 

§1915.118    lAmandad] 

6.  Part  1915  would  be  amended  by 
removing  Table  1-1  from  {  1915.118. 

7.  Section  1915.134  would  be  amended 
by  revising  paragraph  (j)  to  read  as 
follows: 

§1915.134    Abraatva  witaals. 


(j)  All  employees  using  abrasive 
wheels  shall  be  protected  by  eye 
protection  equipment  in  accordance 
with  the  requirements  of  Subpart  I  of 
this  part  except  when  adequate  eye 
protection  is  afforded  by  eye  shields 
which  are  permanently  attached  to  the 
bench  or  floor  stand. 

8.  Section  1915.135  would  be  amended 
by  revising  paragraph  (b)(9)  to  read  as 
follows: 

§  1915.135    Powder  actuated  fastening 
tools. 

***** 

(b)  •  •  * 

(9)  Employees  using  powder  actuated 
fastening  tools  shall  be  protected  by  eye 
protection  equipment  in  accordance 
with  the  requironents  of  Subpart  I  of 
this  part 
«         •         *        *        • 

9.  Subpart  I  of  Part  1915  would  be 
revised  to  read  as  follows: 


Subpart  I— Personal  Protective  Equipment 

Sec. 

1915.151  Scope,  application,  and  definitions 

apphcable  to  this  subpart. 

1915.152  General  requirements. 

1915.153  Eye  and  face  protection. 

1915.154  Respiratory  protection. 

1915.155  Head  protection. 

1915.156  Foot  protection. 

1915.157  Hand  and  body  protection. 

1915.158  Lifesaving  equipment 

1915.159  Personal  fall  protection  equipment. 
Appendix  A — Guidelines  for  the  Design  and 

Testing  of  Personal  Fall  Protection 
Equipment 

Subpart  I— Personal  Protectiv* 
Equipment 

§1915.151    Scope,  application,  and 
definitions  applicable  to  thia  subpart 

(a)  Scope  and  application.  (1)  This 
subpart  sets  forth  requirements  for 
personal  protective  equipment  to  be 
provided  for  and  used  by  employees  in 
shipyard  workplaces  and  operations 
(including  shipbuilding,  ship  repairing, 
and  shipbreaking),  but  does  not  apply  to 
construction  operations  in  shipyards 
covered  by  29  CFR  Part  1926. 

Note:  Appendix  A  to  this  Subpart  contains 
non-mandatory  guidelines  for  design  and 
testing  of  fall  protection  equipment 
Compliance  with  Appendix  A  is  deemed  to 
constitute  compliance  with  the  applicable  fall 
protection  provisions. 

(2)  The  provisions  of  29  CFR  Part  1910, 
Subpart  I — Personal  Protective 
Equipment,  do  not  apply  to  shipyard 
workplaces  and  operations,  except  for 
respiratory  protection,  §  1910.134. 

(b)  Definitions  applicable  to  this 
subpart. 

"Body  belt"  means  a  strap  with  means 
both  for  securing  about  the  waist  and  for 
attaching  to  a  lanyard,  lifeline,  or 
deceleration  device. 

"Body  harness"  means  a  design  of 
straps  which  is  secured  about  the 
employee  in  a  manner  to  distribute  the 
arresting  force  over  at  least  the  thighs, 
shoulders,  and  pelvis,  with  provisions 
for  attaching  a  lanyard,  lifeline,  or 
deceleration  device. 

"Capable  person"  means  one  who  is 
capable  of  identifying  existing  and 
predictable  hazards  in  the  surroundings 
or  working  conditions  which  are 
unsanitary,  hazardous,  or  dangerous  to 
employees,  and  who  has  authorization 
to  take  prompt  corrective  measures  to 
eliminate  them. 

"Deceleration  device"  means  any 
mechanism  such  as  a  rope  grab,  rip- 
stitch  lanyard,  specially  woven  lanyard 
or  automatic-self  retracting  lifeline, 
which  serves  to  dissipate  more  energy 
during  a  fall  arrest  than  does  a  standard 
line  01  strap  webbing  lanyard. 


"Hardware"  means  snaphooks,  dee- 
rings,  buckles  or  other  similar  fasteners 
which  are  used  to  connect  the 
components  of  a  personal  fall  protection 
system. 

"Personal  fall  arrest  system"  means  a 
system  used  to  stop  an  employee  in  a 
fall  from  a  working  level.  It  consists  of 
an  anchorage,  hardware,  body  belt  or 
body  harness,  and  a  lanyard  or 
deceleration  device,  and  may  include  a 
lifeline. 

"Positioning  device  system"  means  a 
system  of  equipment  which,  when  used 
with  a  body  belt  or  body  harness,  allows 
an  employee  to  be  supported  on  an 
elevated  vertical  surface,  such  as  a  wall, 
and  work  with  both  hands  free. 

"Restraint  (tether)  line"  means  a  hne 
from  an  anchorage  or  between 
anchorages,  to  which  the  employee  is 
secured  in  such  a  way  as  to  prevent  the 
employee  from  walking  or  falling  off  an 
elevated  work  surface. 

"Strength  factor"  means  the  ratio  of 
the  yield  strength  of  a  personal  fall 
arrest  system,  to  the  arresting  force 
which  would  be  produced  by  a  250 
pound  (113.4kg)  person  free  falling  a 
given  distance. 

§  1915.152    General  requirements. 

(a)  Availability.  The  employer  shall 
make  available  and  ensure  that 
employees  use  personal  protective 
equipment  for  eyes,  face,  head,  and 
extremities;  protective  clothing; 
protective  shields  and  barriers,  personal 
fall  protection  equipment;  and  life 
saving  equipment  meeting  the 
applicable  provisions  of  this  Subpart, 
wherever  it  is  necessary  to  protect 
employees  and  as  otherwise  required  by 
Part  1915. 

(b)  Selection.  Based  on  an  assessment 
of  the  workplace  hazards  relative  to 
personal  protective  equipment  (PPE), 
employers  shall  select  the  types  of  PPE 
which  will  protect  employees  from  the 
particular  occupational  hazard(s)  they 
are  likely  to  encounter.  Such  selection 
decisions  shall  be  communicated  to,  and 
followed  by,  employees  if  employees 
obtain  their  own  equipment. 

(c)  Defective  and  damaged  equipment. 
Defective  or  damaged  personal 
protective  equipment  shall  not  be  used. 

(d)  Reissued  equipment.  All  personal 
protective  equipment  which  is  worn  by 
workers  and  may  have  become 
unsanitary  shall  be  cleaned  and 
disinfected  before  it  is  reissued  to 
another  employee. 

(«)  Training.  Employees  shall  be 
trained  in  the  proper  use  of  their 
personal  protective  equipment. 


§1915.153    Eye  and  face  protection. 

(a)  General  requirements.  (1) 
Employers  shall  ensure  that  employees 
use  appropriate  eye  or  face  protection 
when  they  are  exposed  to  eye  or  face 
hazards  from  flying  particles,  molten 
metal,  liquid  chemicals,  chemical  gases 
or  vapors,  or  potentially  injurious  light 
radiation. 

(2)  Eye  and  face  protection  shall 
properly  fit  employees. 

(3)  Protectors  with  tinted  or  variable 
tinted  lenses  shall  not  be  worn  when  an 
employee  must  pass  from  a  well  lighted 
area,  such  as  outdoors,  into  a  dimly 
lighted  area,  such  as  a  warehouse. 

(4)  Employees  who  wear  prescription 
lenses  while  engaged  in  operations  that 
involve  eye  hazards  shall  wear  eye 
protection  that  incorporates  the 
prescription  in  their  design  or  shall  be 
protected  by  eye  protection  that  can  be 
worn  over  prescription  lenses,  without 
disturbing  the  proper  position  of  the 
prescription  or  protective  lenses. 

(5)  Employees  shall  use  equipment 
with  filter  lenses  which  have  a  shade 
number  appropriate  for  the  work  being 
performed  for  protection  from 
potentially  injurious  light  radiation.  (See 
Table  I-l.) 

Note:  If  filter  lenses  are  used  in  goggles 
worn  under  a  helmet  which  has  a  lens,  the 
shade  number  of  the  lens  in  the  helmet  may 
l>e  reduced  so  that  the  sum  of  the  shade 
numbers  of  the  two  lenses  will  equal  the 
value  as  shown  in  Table  1-1,  \  1915.153. 

(b)  Acceptable  designs.  The  design  of 
eye  and  face  protection  shall  comply 
with  either  paragraph  (b)(1)  or  (b)(2)  of 
this  section. 

(1)  The  requirements  of  American 
National  Standard,  ANSI  Z87.1-1979. 
Practice  for  Occupational  and 
Educational  Eye  and  Face  Protection,  or 
alternatively; 

(2)  Piano  (non-prescription)  spectacles 
shall  meet  the  following  requirements: 

(i)  The  haze  of  piano  spectacles  shall 
not  exceed  three  percent. 

(ii)  The  prismatic  power  for  piano 
spectacles  shall  not  exceed  one-half 
prism  diopter  in  any  direction;  vertical 
prism  imbalance  shall  not  exceed  one- 
fourth  prism  diopter  and  horizontal 
prism  imbalance  shall  not  exceed  one- 
fourth  prism  diopter  "base  in,"  or  one- 
half  prism  diopter  "baseout." 

(iii)  The  refractive  power,  in  any 
meridian,  for  piano  spectacles  shall  not 
exceed  plus  or  minus  one-sixteenth 
diopter  and  the  maximum  astigmatism 
shall  not  exceed  one-sixteenth  diopter. 

(iv)  The  definition  of  piano  spectacles 
shall  be  such  that  NBS  pattern  20  is 
clearly  resolved. 
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(v)  The  ratio  of  die  transmittance  of 
the  lens  in  front  of  each  eye  shall  be  not 
less  than  0.90  nor  more  than  1.10. 

(vi)  Clear  lenses  shall  have  a  luminous 
transmittance  of  not  less  than  85 
percent. 

(vii]  Lenses  of  piano  spectacles  shall 
be  no  less  than  .079  inches  (2  mm)  in 
thickness. 

(viii)  Piano  spectacles  and  frames 
shall  be  capable  of  withstanding  the 
impact  of  a  one-fourth-inch  (6.4  mm) 
diameter  steel  ball  traveling  at  a 
velocity  of  ISO  feet  (46  m)  per  second 
without  breaking,  or  movement  of  the 
protector  (or  lense)  sufficient  to  contact 
the  eye  of  a  head  form  when  tested  on  a 
head  form. 

(ix)  Piano  spectacles  and  frames  shall 
be  capable  of  withstanding,  without 
breaking  or  movement  of  the  protector 
(or  lense)  sufficient  to  contact  the  eye  of 
a  head  form,  the  impact  of  a  pointed 
projectile  (30  degree  vertical  tip  with  a 
.039  inch  (1  mm)  radius)  weighing  17.6 
ounces  (500  grams)  dropped  from  a 
height  of  51.2  inches  (130  cm)  with  the 
eye  protection  mounted  on  a 
horizontally  positioned  head  form. 

(x)  Piano  spectacles  shall  not  continue 
to  bum  after  a  1.5  second  exposure  to  a 
two  inch  (50  mm)  flame  from  a  .39  inch 
(10  mm)  bunsen  burner. 

(xi)  The  lenses  of  plaiK)  spectacles 
shall  be  capable  of  withstanding, 
without  pefwtratioa  or  fracturing,  the 
impact  of  a  weighted  needle  weighing 
1.56  ounces  (44  ^ams)  dropped  from  a 
height  of  50  inches  (1.27  m). 

Table  1-1— Filter  Lenses  for 
Protection  Against  Rawant  Energy 


Oporation 

Shade  No. 

2. 

UgM  Cuttng  up  to  1  inch 

3  or  4. 

MedJurn  CwMinB.  1  to  •  inctw*-.      

4  or  5. 

Heavy  Cuttins.  over  6  inches.— -. 

5  or  6. 

UgW  Gas  Weeding,  up  to  V»  inch — 

4  or  5. 

Medium  Gas  Welding,  vm  Vi-Ms  inch .... 

5  or  8. 

Heavy  Gaa  MtaMng.  oww  %  mO) _.. 

6  or  a 

Shiektari  UetaKArc  Wflldii«  ^  to  H< 

ia 

inch  etoctrodes. 

11. 

roa^  vs.  to  St  inch  «l«»odes. 

Inert  Gas  MaM  Ore  MMding  (tonous) 

12. 

Vi.  to  H*  «wl3  atactrodBs. 

Shielded  MetaW^rc  Wetdiiis-. 

Via  to  V«  inch  electrodea. — 

12. 

Via  to  %  inch  ulut»uilas - 

14. 

10  to  14. 

Cartx)n  Vr  WnMing - 

14. 

UMI 


§191S.1S4 

Respiratory  protection  for  shipyard 
employment  is  covered  by  29  CFR 
1910.134. 


§191S.155    H— dpratsctlon. 

(a)  General  requirements.  (1) 
Employers  shall  ensure  that  employees 
wear  protective  helmets  when  woricing 
in  areas  where  there  is  a  potential  for 
injury  to  the  head  from  falling  or  moving 
objects. 

(2)  Protective  hehnets  designed  to 
redut:e  electrical  ahock  hazard  shall  be 
worn  by  employees  where  they  are  near 
exposed  electrk:al  conductors  which 
could  be  contacted  by  the  protective 
helmets. 

(b)  Acceptable  designs.  The  design  of 
protective  helmets  ahall  comply  with  the 
requirements  of  American  National 
Standard.  ANSI  Z89.1-1986, 
Requirements  for  Protective  Headwear 
for  Industrial  Workers,  or  shall  be  of  a 
design  which  has  been  demonstrated  to 
be  equally  effective. 

§1915.156    Footprotadtoii. 

(a)  General  requirements.  Employers 
shall  ensure  that  employees  wear 
protective  footwear  when  workiog  in 
areas  where  diere  is  a  danger  of  foot 
injuries  doe  to  falling  or  moving  objects. 

(b)  Acceptable  designs.  Effective  (90 
days  after  publication  of  final  rule),  the 
design  of  protective  footwear  shall 
comply  with  the  the  requirements  of 
American  National  Standard,  ANSI 
Z41-1983,  Personal  Protection-Protective 
Footwear,  or  shall  be  of  a  design  which 
has  been  denKuistrated  to  be  equally 
effective. 

§1915.157    Hand  and  t>ody  protection. 

(a)  General  requirements.  (1) 
Employers  shall  ensure  that  employees 
wear  appropriate  gloves  and  other 
protective  clothing  when  working  in 
areas  and  operations  in  which  there  is  a 
danger  trf  hand  and  body  injuries  due  to 
heat,  chemicals,  or  sharp  objects. 

(2)  Employees  shall  not  wear  greasy 
clothing  when  performing  hot  work 
operations. 

(3)  Protective  electrical  insulating 
gloves  uid  sleeves  ahall  be  available 
and  used  by  employees  who  may  be 
exposed  to  electrical  shock  hazards 
VN^iile  working  on  electrical  equipment. 

§1915.159    Ufeaavinfl  aqulpmanL 

(a)  Personal  flotation  devices. 
Personal  flotation  devices  for  use  by 
employees  shall  be  of  a  type  approved 
by  the  United  Coast  Guard  as  a  Type  I 
PFD,  Type  II  PFD,  Type  ID  PFD  or  Type 
V  PFD,  or  the  equivalent. 

(b)  Life  rings  and  ladders.  (1)  When 
work  is  being  performed  on  a  floating 
vessel  200  feet  (61  m)  or  greater  in 
length,  at  least  three  30  inch  (.78  m) 
Coast  Gverd  approved  life  rings  with 
lines  attadied  shall  be  kept  in  easily 
visible  and  readily  aooesaible  places. 


Life  rings  shall  be  located  one  forward, 
one  aft.  and  one  on  the  gangway. 

(2)  On  floating  vessels  under  200  feet 
(61  m)  in  lengtfi.  at  least  one  30  inch  (.78 
m)  Coast  Guard  approved  life  ring  with 
line  attached  shall  be  located  at  the 
gangway. 

(3)  At  least  one  30  inch  [J6  m)  Coast 
Guard  approved  life  ring  with  a  line 
attached  shall  be  located  on  each 
staging  float  alongside  of  floating  vessel 
on  which  work  is  being  performed. 

(4)  At  least  90  feet  (27  m)  of  line  shall 
be  attached  to  each  life  ring. 

(5)  There  shall  be  at  least  one  portable 
or  permanent  ladder  in  the  vicinity  of 
each  floating  vessel  on  which  work  is 
being  perfotrned  of  sufficient  length  to 
assist  employees  to  reach  safety  in  the 
event  that  they  fall  into  the  water. 

§1915.159    Paraonal  fall  protaction 
equipment 

(a)  Personal  fail  arrest  systems. 
Personal  fall  arrest  systems  (body  belts, 
harnesses,  lanyards  and  lifelines)  and 
their  use  shall  comply  wiht  the 
provisions  set  forth  below. 

Note:  RequireinenU  for  employer*  to 
provide  fall  jirotection  in  shipyards  are  found 
in  other  subparts  of  this  Part. 

(1)  Personal  fall  arrest  systems  and 
components  shall  be  used  only  for 
employee  protection. 

(2)  Personal  fall  arrest  systems  and 
their  components  subjected  to  impact 
loading  shall  be  immediately  removed 
from  service  and  shall  not  be  used  again 
for  employee  protection  until  inspected 
and  determined  by  a  capable  person  to 
be  undamaged  and  suitable  for  reuse. 

(3)  Lifelines  and  lanyards  shall  be 
protected  against  cuts,  abrasion,  bums 
from  hot  work  operations,  and 
deterioration  by  acids,  solvents  and 
other  chemicals. 

(4)  System  performance  criteria,  (i) 
Personal  fall  arrest  systems  shall  be 
rigged  to  minhnire  free  fall  distance, 
with  a  maximtun  free  fall  distance  of  six 
feet  (1.8  m)  allowed,  arel  so  that  the 
employee  will  not  contact  any  lower 
level  or  obstruction. 

(ii)  Effective  [190  days  after 
publication  affinal  nih),  personal  fall 
arrest  systems  shall  decelerate  and 
bring  the  employee  to  a  complete  stop 
within  42  inches  (1.1  m).  excluding 
lifeline  elongation  and  free  fall 
distances. 

(iii)  Effective  [180  days  after 
publication  affinal  rule],  personal  fall 
arrest  systems,  when  stopping  a  fall, 
shall  not  produce  an  arresting  force  on 
an  employee  of  more  dian  10  times  the 
emi^oyee's  weight  (10  gn).  or  1.1100 
pounds  (8  kN).  whichever  is  lower.    ■ 


(iv)  Effective  [180  days  after 
publication  off  final  rule],  personal  fall 
arrest  systems  shall  contain  a  strength 
factor  of  not  less  than  two  to  one  based 
on  a  design  weight  of  250  pounds  (113 
kg)  per  employee. 

Note:  Personal  fall  arrest  systems  which 
comply  with  the  provisions  of  Section  1  of 
Appendix  A  will  be  deemed  to  meet  the 
requirements  of  this  paragraph. 

(5)  Personal  fall  arrest  systems  shall 
be  worn  with  the  lanyard  or 
deceleration  device  attachment  point 
positioned  as  follows: 

(i)  When  body  belts  are  worn,  on  the 
belt  anywhere  between  the  sides  of  the 
wearer's  body  on  the  back  portion  of  the 
belt; 

(ii)  When  body  harnesses  are  worn, 
above  the  waist  in  the  back,  or  above 
the  wearer's  head. 

(6)  Body-belts  shall  be  at  least  one 
and  five-eighths  inches  (4.1  cm)  wide. 

(7)  Hardware  shall  be  made  of  drop 
forged,  pressed  or  formed  steel  or 
materials  equivalent  in  strength. 

(8)  Hardware  shall  have  a  corrosion- 
resistant  finish  and  all  surfaces  and 
edges  shall  be  smooth  to  prevent 
damage  to  the  attached  belt  or  lanyard. 

(9)  When  vertical  lifelines  (droplines) 
are  used,  only  one  employee  shall  be 
attached  to  any  one  lifeline. 

(10)  Personal  fall  arrest  systems  shall 
be  secured  to  an  anchorage  capable  of 
supporting  at  least  twice  the  potential 
impact  load  and  an  employee's  falL 

(11)  Vertical  lifelines  (droplines)  shall 
have  a  minimum  tensile  strength'of  5.000 
pounds  (33.2  kN).  except  that  self- 
retracting  lifelines  and  lanyards  which 
automatically  limit  free  fall  distance  to 
two  feet  (.61  m]  or  less  shall  have  a 
minimum  tensile  strength  of  3,000 
pounds  (13J  kN). 

(12)  Horizontal  lifelines  (trolley  lines) 
shall  have  a  tensile  strength  sufficient  to 
support  a  fall  impact  force  of  at  least 
5.000  poimds  [222  kN)  applied  anywhere 
along  the  lifeline  per  employee  using  the 
lifeline. 

(13)  Lanyards  shall  have  a  minimum 
tensile  strength  of  5.000  pounds  (22.2 
kN). 

(14)  Dee-rings  and  snap-hooks  shall  be 
capable  of  sustaining  a  minimum  tensile 
load  of  5,000  pounds  (22.2  kN). 

(15)  Snap  hooks  shall  not  be 
connected  to  loops  made  in  webbing- 
type  lanyards. 

(16)  Snap  hooks  shall  not  be 
connected  to  each  other. 

(17)  Not  more  than  one  snap  hook 
shall  be  connected  to  any  one  dee-ring. 

(18)  Personal  fall  arrest  systems  shall 
be  inspected  prior  to  each  use  for 
mildew,  wear,  damage,  and  other 
deterioration,  and  defective  components 


shall  be  removed  from  service  if  their 
function  or  strength  may  have  been 
adversely  affected. 

(19)  Before  using  the  equipment, 
employees  shall  be  trained  in  the 
application  limits  of  the  equipment, 
proper  hook-up,  anchoring  and  tie-off 
techniques,  methods  of  use,  and  proper 
methods  of  equipment  inspection  and 
storage. 

(b)  Positioning  device  systems. 
Positioning  device  systems  and  their  use 
shall  conform  to  the  following 
provisions: 

(1)  All  hardware  shall  have  a 
corrosion-resistant  finish,  and  all 
surfaces  and  edges  shall  be  smooth  to 
prevent  damaj;!e  to  the  attached  belt  or 
connecting  assembly. 

(2)  Connecting  assemblies  shall  have 
a  minimum  tensile  strength  of  5,000 
pounds  (22.2  kN). 

(3)  The  anchorages  for  positioning 
device  systems  shall  be  capable  of 
supporting  twice  the  potential  impact 
load  of  an  employee's  fall. 

(4)  Restraint  (tether)  lines  shall  have  a 
minimum  breaking  strength  of  3,000 
pounds  (13.3  kN). 

(5)  System  performance  criteria. 
Effective  180  days  after  publication  of 
final  rule): 

(i)  A  window  cleaner's  positioning 
system  shall  be  capable  of  withstanding 
without  failure  a  drop  test  consisting  of 
a  six  foot  (1.83  m)  drop  of  a  250  pound 
(113  kg)  weight.  In  addition,  the  system 
sliiiU  limit  the  initial  arresting  force  to 
not  more  than  2.000  pounds  (8.8S  kN). 
with  a  duration  not  to  exceed  two 
milliseconds.  Subsequent  arresting  force 
peaks  shall  not  exceed  1,000  pwimds 
(4.45  kN); 

(ii)  All  other  positioning  device 
systems  shall  be  capable  of 
withstanding  without  failure  a  drop  test 
consisting  of  a  four  foot  (1.2  m)  drop  of  a 
250  pound  (1 13  kg)  weight. 

Note:  Positioning  device  systems  which 
comply  with  the  provisions  of  Section  2  of 
Appendix  A  shall  be  deemed  to  meet  the 
requirements  of  this  paragraph. 

(6)  Care,  use,  maintenance  and 
storage,  (i)  Snaphooks  shall  not  be 
connected  to  each  other. 

(ii)  Positioning  device  systems  or 
components  subjected  to  impact  loading 
shall  be  immediately  removed  from 
service  and  shall  not  be  used  again  for 
employee  protection  unless  inspected 
and  determined  by  a  capable  person  to 
be  undamaged  and  suitable  for  reuse. 

(iii)  Before  using  the  equipment, 
employees  shall  be  trained  in  the 
application  limits,  proper  hook-up, 
anchoring  and  tie-off  techniques, 
methods  of  use,  inspection  and  storage 
of  positiooing  device  systems. 


(7)  Inspections.  Positioning  device 
systems  shall  be  inspected  prior  to  each 
use  for  mildew,  wear,  damage,  and  other 
deterioration,  and  defective  components 
shall  be  removed  from  service  if  their 
functions  or  strength  may  have  been 
adversely  affected. 

Appendix  A  to  Subpart  I — Guidelines 
for  the  Design  and  Testing  of  Personal 
Fall  Protectioo  Equipment 

This  appendix  sets  forth  test  procedures 
which  may  be  used  to  assist  employers  in 
complying  with  the  personal  fall  protection 
requirements  of  Subpart  1.  Equipment  which 
meets  the  following  tests  will  be  deemed  to 
meet  the  applicable  design  requirements  of 
8  1315.159  of  Subpart  L 

1.  Personal  fall  arrest  sysicats — (a) 
General  lest  conJJtiont.  (1 )  Lifelines  and 
lanyards  shall  be  attached  to  a  fixed 
anchorage  and  connected  to  the  body-belt  or 
body  harness  in  the  same  maimer  as  they 
wouki  be  when  used  to  protect  employees, 
except  that  lanyards  shall  be  tested  only 
when  connected  directly  to  the  anchorage, 
and  not  when  connected  to  a  lifeline. 

(21  The  fixed  anchorage  shall  be  rigid,  and 
slibll  not  have  a  deflection  greater  than  M 
inches  (1  mm)  when  a  force  of  £.250  pounds 
(10  kN)  is  applied. 

(3)  The  lanyards  or  lifeline  used  to  create 
the  free  fall  distance  shall  be  the  one 
supplied  with  the  system,  or  in  its  absence, 
the  worst  case  lanyard  or  lifeline  intended  to 
be  used  by  the  employee  with  the  system. 

(4)  The  test  weight  for  each  lest  ^all  be 
hoisted  to  the  required  level  and  shall  be 
quickly  and  cleanly  released  without  having 
any  oppreciable  motion  imparted  to  it. 

(5)  Both  the  strength  test  and  the  force  test 
shall  each  consist  of  dropping  of  each  of  the 
specified  weights  once.  A  new  rystem  shall 
be  used  for  each  test. 

(6)  The  maximum  elongation  3hall  t)e 
recorded  during  the  strength  test  for  lanyard 
systems,  and  during  the  force  test  for  all 
other  systems. 

(b)  Strength  tesL  (1)  During  the  testing  of 
all  systems,  a  test  weight  of  300  pounds  plus 
or  minus  fivp  [Kjunds  (135  kg  plus  or  minus  2.5 
kg)  shall  be  used.  The  weight  shall  be  a  rigid, 
metal  cylindrical  object  or  torso-shaped 
object  with  a  girth  of  38  inches  plus  or  minus 
four  inches  (96  cm  plus  or  minus  10  cm). 

|2)  For  lanyard  systems,  the  lanyard  length 
shall  be  uix  feet  plus  or  minus  two  inches 
(1.B3  m  plus  or  minus  5  cm)  as  measured  from 
the  fixed  anchorage  to  the  attachment  on  the 
body  belt 

(3)  For  rope-grap-type  deceleration 
systems,  the  length  of  the  lifeline  above  the 
centerline  of  the  grabbing  mechanism  to  the 
lifeline's  anchorage  point  shall  not  exceed 
two  feet  (0.61  m). 

(4)  For  lanyard  systems,  for  systems  with 
deceleration  devices  which  do  not 
automatically  limit  free  Call  distance  to  two 
feet  (0.61  m)  or  less,  and  for  systems  with 
deceleration  devices  witich  have  a 
connection  distance  in  excess  of  one  foot  (0.3 
m)  (measured  between  the  centerline  of  the 
lifeline  and  the  attachment  point  to  the  body 
belt  or  hameu).  the  test  weight  shall  fall  free 
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from  a  point  that  is  l.S  feet  (46  cm)  above  the 
anchorage  point,  to  its  hanging  location  a 
total  of  7.5  feet  (2.3  m)  free  fall  distance) 
without  interference,  obstruction,  or  hitting 
the  floor  or  ground  during  the  test. 

(5)  For  deceleration  device  systems  with 
integral  lifelines  or  lanyards  which 
automatically  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  the  test  weight  shall  free 
fall  a  distance  of  four  feet  (1.22  m). 

(6)  The  system's  performance  shall  be 
evaluated  taking  into  account  the  range  of 
environmental  conditions  for  which  it  is 
designed. 

(7)  Any  breakage  or  slippage  which  permits 
the  weight  to  fall  free  from  the  belt  or  harness 
shall  constitute  failure  of  the  strength  test. 

(8)  Following  the  test,  the  system  need  not 
be  capable  of  further  operation.  However,  the 
unus  ible  condition  of  deceleration  devices 
must  be  readily  apparent. 

(c)  Force  test — (1)  For  lanyard  systems,  (i) 
A  test  weight  of  130  pounds  plus  or  minus 
three  pounds  (59  kg  plus  or  minus  1.6  kg)  shall 
be  used.  The  weight  shall  be  a  rigid,  metal 
cylindrical  object  or  torso  shaped  object  with 
a  girth  of  38  inches  plus  or  minus  four  inches 
(96  cm  plus  or  minus  10  cm). 

(ii)  Lanyard  length  shall  be  six  feet  plus  or 
minus  two  inches  (1.83  m  plus  or  minus  5  cm) 
as  measured  from  the  Fixed  anchorage  to  the 
attachment  on  the  body  belt. 

(iii)  The  test  weight  shall  fall  free  from  the 
anchorage  level  to  its  hanging  location  (a 
total  of  six  feet  (1.83  m]  free  fall  distance) 
without  interference,  obstruction,  or  hitting 
the  floor  or  ground  during  the  test. 

(2)  For  all  other  systems,  (i)  A  test  weight 
of  220  pounds  plus  or  minus  three  pounds 
(100  kg  plus  or  minus  1.6  kg)  shall  be  used. 
The  weight  shall  be  a  rigid,  metal  cylindrical 
object  or  torso-shaped  object  with  a  girth  of 
38  inches  plus  or  minus  four  inches  (96  cm 
plus  or  minus  10  cm). 

(ii)  The  fall  distance  to  be  used  in  the  test 
shall  be  the  maximum  fall  distance  physically 
permitted  by  the  system  during  normal  use 
conditions,  up  to  a  maximum  free  fall 
distance  for  the  test  weight  of  six  feet  (1.83 
m),  except  as  follows: 

(a)  For  deceleration  systems  which  have  a 
connection  link  or  lanyard,  the  test  weight 
shall  free  fall  a  distance  equal  to  the 
connection  distance  (measured  between  the 
centerline  of  the  lifeline  and  the  attachment 
point  to  the  body  belt  or  harness). 

[b)  For  deceleration  device  systems  with 
integral  lifelines  or  lanyards  which 
automatically  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  the  test  weight  shall  free 
fall  a  distance  equal  to  that  permitted  by  the 
system  in  normal  use.  (For  example,  to  test  a 
system  with  a  self-retracting  lifeline  or 
lanyard,  the  test  weight  shall  be  supported 
and  the  system  allowed  to  retract  the  lifeline 
or  lanyard  as  it  would  in  normal  use.  The  test 
weight  would  then  be  released  and  the  force 
and  deceleration  distance  measured). 

(3)  The  system's  performance  shall  be 
evaluated  taking  into  account  the  range  of 
environmental  conditions  for  which  it  is 
designed. 

(4)  A  system  fails  the  force  test  if  the 
recorded  maximum  arresting  force  exceeds 
1,800  pounds  (8.0  kN),  when  using  the  130 
pound  (59  kg)  weight,  or  2,500  pounds  when 
using  the  220  pound  (100  kg)  weight. 


(5)  Following  this  test  the  system  need  not 
be  capable  of  further  operation.  However,  the 
unusable  condition  of  deceleration  devices 
must  be  readily  apparent. 

(d)  Deceleration  device  tests.  (1)  A  rope- 
grab-type  deceleration  device  shall  be  moved 
on  a  lifeline  1,000  times  over  the  same  length 
of  line  a  distance  of  not  less  than  one  foot 
(30.5  cm),  and  the  mechanism  must  lock  each 
time.  Unless  the  device  is  permanently 
marked  to  indicate  the  type(8)  of  lifeline 
which  must  be  used,  several  types  (different 
diameters  and  different  materials],  of  lifelines 
shall  be  used  to  evaluate  the  device.  The 
device's  performance  under  conditions  such 
as  rain,  ice.  grease,  dirt,  age,  type  of  lifeline, 
etc.,  is  to  be  evaluated  or  tested. 

(2)  Other  self-activating-type  deceleration 
devices  designed  for  more  than  one  arrest 
must  operate  1,000  times  as  they  would  in 
normal  service,  without  failure.  The  device 
shall  be  evaluated  or  tested  under  the 
environmental  conditions  for  which  the 
device  is  designed. 

2.  Positioning  device  systems — (a)  Test 
conditions.  (1)  The  fixed  anchorage  shall  be 
rigid  and  shall  not  have  a  deflection  greater 
than  .04  inches  (1  mm)  when  a  force  of  2,250 
pounds  (10  kN)  is  applied. 

(2)  For  linemen's  body  belts  and  pole 
straps,  the  body  belt  shall  be  secured  to  a  230 
pound  (113  kg)  bag  of  sand  at  a  point  which 
simulates  the  waist  of  an  employee.  One  end 
of  the  pole  strap  shall  be  attached  to  the  rigid 
anchorage  and  the  other  end  to  the  body  belt. 
The  sand  bag  shall  be  allowed  to  free  fall  a 
distance  of  four  feet  (1.2  m).  Failure  of  the 
pole  strap  and  body  belt  shall  be  indicated  by 
any  breakage  or  slippage  sufficient  to  permit 
the  bag  to  fall  free  to  the  ground. 

(3)  For  window  cleaner's  belts,  the 
complete  belt  must  withstand  a  drop  test 
consisting  of  a  250  pound  (113  kg]  weight 
falling  free  for  a  distance  of  six  feet  (1.83  m). 
The  weight  shall  be  a  rigid  object  with  a  girth 
of  38  inches  plus  or  minus  four  inches  (96  cm 
plus  or  minus  10  cm).  The  weight  shall  be 
placed  in  the  waistband  with  the  belt  buckle 
drawn  firmly  against  the  weight,  as  when  the 
belt  is  worn  by  a  window  cleaner.  One  belt 
terminal  shall  be  attached  to  a  rigid  anchor 
and  the  other  terminal  shall  hang  free.  The 
terminals  shall  be  adjusted  to  their  maximum 
span.  The  weight  fastened  in  the  freely 
suspended  belt  shall  then  be  lifted  exactly  six 
feet  (1.83  m]  above  its  "at  rest"  position  and 
released  so  as  to  permit  a  free  fall  of  six  feet 
(1.83  m)  vertically  below  the  point  of 
attachment  of  the  terminal  anchor.  The  belt 
system  shall  be  equipped  with  devices  and 
instrumentation  capable  of  measuring  the 
duration  and  magnitude  of  the  arrest  forces. 
Any  breakage  or  slippage  which  permits  the 
weight  to  fall  free  of  the  system  shall 
constitute  failure  of  the  test.  In  addition,  the 
initial  and  subsequent  arresting  force  peaks 
shall  be  measured  and  must  not  exceed  2.000 
pounds  (8.5  kN)  for  more  than  two 
milliseconds  for  the  initial  impact,  nor  exceed 
1.000  pounds  (4.5  kN]  for  the  remainder  of  the 
arrest  time. 

(4)  All  other  positioning  device  systems 
(except  for  restraint  line  systems)  shall 
withstand  a  drop  test  consisting  of  a  250 
pound  (113  kg)  weight  falling  free  for  a 
distance  of  four  feet  (1.2  m).  The  weight  shall 


be  a  rigid  object  with  a  girth  of  38  inches  plus 
or  minus  four  inches  (96  cm  plus  or  minus  10 
cm).  The  body  belt  or  harness  shall  be  affixed 
to  the  test  weight  as  it  would  be  to  an 
employee.  The  system  shall  be  connected  to 
the  rigid  anchor  as  it  would  be  connected  in 
normal  use.  The  weight  shall  be  lifted  exactly 
four  feet  (1.2  m)  above  its  "at  rest"  position 
and  released  so  as  to  permit  a  vertical  free 
fall  of  four  feet  (1.2  m).  Any  breakage  or 
slippage  which  permits  the  weight  to  fall  free 
to  the  ground  shall  constitute  failure  of  the 
system. 
[PR  Doc.  88-27001  Filed  11-28-88;  8:45  am] 
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29  CFR  Part  1915 
[Docket  Na  S-046] 

Fall  Protection  for  Shipyard 
Employmant 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  shipyard 
employment  safety  standards 
addressing  fall  protection.  The 
standards  proposed  for  revision  regulate 
the  design,  construction,  and  use  of  fall 
protection  in  shipyards. 

The  existing  shipyard  employment 
standards  (29  CFR  Part  1915)  apply  to 
shipbuilding,  ship  repairing,  and 
shipbreaking  operations  and  related 
employments.  However,  the  present 
standards  in  Part  1915  are  not 
comprehensive  in  their  coverage  of 
shipyard  hazards,  and  are  supplemented 
by  the  general  industry  standards  (29 
CFR  Part  1910)  as  necessary  to  provide 
complete  coverage  for  all  the  hazards 
encountered  in  shipyards.  This 
document  is  one  of  a  series  of  proposals 
which  are  intended  to  revise  Part  1915  to 
provide  comprehensive  coverage  of 
shipyard  employment  solely  within  that 
part. 

This  action  will  consolidate  and 
update  the  shipyard  employment  fall 
protection  standards  and  the 
appropriate  general  industry  fall 
protection  standards  into  a  single, 
comprehensive  Part  1915  that  would 
apply  to  all  activities  and  areas  in 
shipyards  (except  construction  activities 
covered  by  Part  1926).  The  proposed 
provisions  will  delete  many  existing 
specification  provisions  which  currently 
limit  employer  innovation,  and  where 
appropriate,  use  performance-oriented 
provisions  to  address  the  hazards  of 
falling  and  of  being  struck  by  falling 
objects. 
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The  specific  topic  of  fall  protection  is 
currently  addressed  in  Subpart  E  of  the 
current  Shipyard  Employment 
Standards,  along  with  the  topics  of 
scaffolds,  laddders.  and  other  walking/ 
working  surface  considerations.  To 
format  the  rules  into  a  more  logical 
grouping  of  topics,  this  and  related 
actions  would  retain  coverage  of  ladders 
and  other  access  and  egress  concerns  in 
Subpart  E.  and  would  relocate  fall 
protection  and  scafTolds  from  the 
current  Subpart  E  to  a  new  Subpart  M — 
Fall  Protection,  and  a  new  Subpart  N — 
Scaffolds. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  27, 1989.  Hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be  sent  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-046.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  Room  N-2634.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Materials  in  the  rulemaking 
record  are  available  for  public 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Telephone:  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  notice  of 
proposed  rulemaking  is  Roy  F.  Gumham, 
Office  of  Construction  and  Civil 
Engineering  Safety  Standards, 
Occupational  Safety  and  Health 
Administration. 

L  Background  and  Approach 

In  May  1971,  the  Occupational  Safety 
and  Health  Administration  under 
authority  granted  by  section  6(a]  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655).  adopted  established 
Federal  standards  issued  under  section 
41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941],  as  standards  applicable  to  ship 
repairing  (29  CFR  Part  1915), 
shipbuilding  (29  CFR  Part  1916).  and 
shipbreaking  (29  CFR  Part  1917) 
operations.  In  addition.  OSHA  adopted 
other  Federal  standards  and  national 
consensus  standards  as  general  industry 
standards  (29  CFR  Part  1910]  and 
construction  industry  standards  (29  CFR 
Part  1926]  which  were  made  applicable 
to  hazards  and  working  conditions  not 
specifically  covered  by  Parts  1915, 1916, 


or  1917.  On  April  20, 1982,  the  ship 
repairing,  shipbuilding,  and 
shipbreaking  standards  were 
consolidated  into  one  Part  1915  of  Title 
29,  Code  of  Federal  Regulations,  and 
titled  "Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment" 
(47  FR  16984).  The  consolidation 
eliminated  duplicate  provisions  and 
overlapping  provisions,  but  did  not  alter 
substantive  requirements.  The 
consolidation  did  not  a^ect  the 
applicability  of  general  industry 
standards  in  29  CFR  Part  1910  to 
hazards  or  conditions  in  shipyard 
employments  not  specifically  addressed 
in  the  consolidated  Part  1915  (see  29 
CFR  1910.5(c](2]]. 

In  1982,  the  Shipbuilders  Council  of 
America  and  the  American  Waterways 
Shipyard  Conference  requested  OSHA 
to  identify  the  specific  applicable 
provisions  of  the  general  industry 
standards  which  apply  to  shipyards,  and 
consolidate  them  with  the  existing  Part 
1915  provisions  into  a  single  set  of 
shipyard  employment  standards.  OSHA 
has  determined  that  such  consolidation 
is  appropriate.  This  and  other  proposed 
rulemakings  will  eventually  incorporate 
all  applicable  Part  1910  provisions  into 
the  existing  organization  of  Part  1915. 
The  present  Part  1915  organizational 
format,  which  is  already  familiar  to 
present  users  of  the  shipyard  standards, 
provides  a  logical  grouping  of  related 
provisions  based  on  the  type  of  woric 
activity,  hazard,  or  equipment  involved. 
However,  when  a  regrouping  of  topics 
would  facilitate  understanding  of  the 
rules,  or  when  applicable  Part  1910 
provisions  have  no  counterpart  in  the 
existing  Part  1915  structure,  the  proposal 
would  create  new  subparts  or  subpart 
hearings  in  Part  1915. 

In  addition  to  consolidating  the 
provisions  of  Part  1910  and  Part  1915, 
OSHA  proposes  to  revise  the 
consolidated  provisions  as  appropriate. 
OSHA  has  not  substantively  revised 
many  of  the  current  provisions  in  these 
parts  since  they  were  promulgated  in 
1971.  OSHA  beheves  some  provisions 
need  to  be  revised  to  reflect 
technological  advances.  Other 
provisions  need  to  be  revised  because 
they  are  based  on  national  consensus 
standards  issued  prior  to  1971,  and  do 
not  reflect  the  revisions  made  since  that 
time.  As  the  provisions  are  consolidated, 
all  such  revised  consensus  standards 
will  be  reviewed,  and  OSHA's 
provisions  revised  as  necessary  to 
effectuate  the  purposes  of  the  standard 
and  the  OSH  Act.  Where  practical,  all 
current  incorporations  by  reference  of 
national  consensus  standards  and  other 
materials  will  be  deleted  by  the 
proposed  standards,  and  the  text  of  all 


such  requirements  will  be  proposed  for 
inclusion  in  the  body  of  the  proposed 
standards,  or  their  appendices.  This 
approach  is  intended  to  assist 
employers  in  determining  what  duties 
and  obligations  are  imposed  by  a 
provision  by  minimizing  the  need  to 
refer  to  documents  outside  Part  1915. 
OSHA  will  also  use  the  consolidation 
project  to  replace  specification 
requirements  with  performance-oriented 
requirements  where  it  is  known  that 
there  is  more  than  one  way  to  provide 
safety  equivalent  to  that  provided  by  the 
present  specification  requirements. 
Specification  requirements  wotdd  be 
used  only  where  necessary  to  set 
appropriate  limits  and  to  clarify  duties 
and  obligations. 

The  revision  of  the  shipyard 
employment  standards  will  be 
coordinated  with  efforts  to  revise 
parallel  provisions  in  the  construction 
and  general  industry  standards  so  that 
consistent  coverage  of  hazards  which 
are  encountered  in  these  industry 
sectors  can  be  provided. 

II.  Summaiy  and  Fxplanatjon  of  the 
Proposal 

The  need  to  have  fall  protection  is 
currently  covered  primarily  by  29  CFR 
Part  1915.  Subpart  E— Scaffolds, 
Ladders,  and  Other  Working  Surfaces, 
and  29  CFR  Part  1910,  Subpart  D— 
Walking-Working  Surfaces. 
Consolidation  of  these  two  sub-parts 
into  one  subpart  would  result  in  a  large, 
cumbersome  subpart  because  of  the 
wide  range  of  topics  covered.  Therefore, 
OSHA  is  proposing  to  divide  the 
consolidated  Part  1915  standards  into 
three  subparts.  The  proposed  subparts 
would  be  Subpart  E-— Access  and 
Egress;  Subpart  M — Fall  Protection;  and 
Subpart  N — Scaffolds.  This  reformatting, 
in  and  of  itself,  would  neither  create  nor 
delete  any  requirements.  These  subparts 
would  set  forth  the  requirements  to  have 
fall  protection,  and  would  set  forth  the 
criteria  for  many  of  the  systems  to  be 
used  for  fall  protectioiL  Other  fall 
protection  systems,  such  as  body  belts, 
body  harnesses,  and  positioning  devices 
would  be  covered  by  proposed  Subpart 
I — Personal  Protective  Equipment  for 
Shipyard  Employment. 

In  accordance  with  paragraph  6(b](8] 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655),  the  agency 
has  reviewed  the  various  national 
consensus  standards  that  cover  working 
conditions  dealt  with  in  this  proposal. 
Where  appropriate,  OSHA  has 
incorporated  provisions  from  those 
national  consensus  standards  as  part  of 
this  proposal.  OSHA  believes  that  the 
proposed  standard  will  better  effectuate 
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the  purposes  of  the  Safety  and  Health 
Act  of  1970  than  the  national  consensus 
standards  which  have  not  been  made  a 
part  of  this  proposal,  because  this 
proposal  is  more  comprehensive  and 
provides  greater  flexibility  in  its 
requires  for  safety. 

The  following  discussion  provides  a 
more  detailed  explanation  of  the 
proposed  provisions  related  to  fall 
protection. 

Section  1915.201    Scope,  application, 
and  definitions  applicable  to  this 
subpart. 

Paragraph  1915.201(a) — Scope  and 
application.  This  paragraph  outlines  the 
scope  and  application  of  the  entire 
Subpart  M.  The  proposal  applies  to  all 
workplaces  and  operations  found  in 
shipyards,  including  those  aboard 
vessels  and  sub-assemblies  of  vessels, 
except  for  the  following  areas;  Fall 
protection  for  employees  involved  in  the 
construction,  alteration,  repair 
(including  painting  and  decorating)  and 
demolition  of  shore  facilities  would 
continue  to  be  addressed  by  29  CFR  Part 
1926 — Construction  Industry  Standards, 
which  are  not  affected  by  this  proposal; 
fall  protection  for  employees  on 
stairways  and  ladders  would  be  as 
provided  in  proposed  Subpart  E — 
Access  and  Egress;  and  fall  protection 
for  employees  on  scaffolds  would  be  as 
provided  in  proposed  Subpart  N — 
Scaffolds. 

This  proposal  incorporates  all 
applicable  provisions  of  29  CFR  Part 
1910.  Subpart  D,  related  to  fall 
protection,  and  that  subpart  no  longer 
applies  to  fall  protection  considerations 
in  shipyard  workplaces  and  operations. 

Certain  of  the  proposed  provisions 
contain  "grandfather"  provisions.  These 
provisions  allow  employers  to  continue 
using  facilities  and  equipment  which  do 
not  meet  the  proposed  requirements,  but 
which  do  meet  the  regulations  presently 
in  effect.  Thus,  facilities  which  are 
currently  meeting  the  specified  OSHA 
criteria  would  not  have  to  be  replaced  or 
altered  to  meet  the  new  criteria. 
However,  all  new  facilities  and 
equipment  built  or  installed  after  the 
effective  date  of  this  subpart  would 
have  to  meet  the  proposed  criteria.  For 
example,  proposed  paragraph 
§  1915.202(c)(5)  requires  guardrail 
systems  to  be  installed  at  all  wall 
openings  which  have  a  bottom  edge  less 
than  39  inches  above  the  surface  upon 
which  the  employee  is  working.  The 
existing  provision,  §  1910.23(b)(3), 
requires  guardrail  systems  only  when 
the  bottom  edge  is  less  than  36  inches 
high.  Under  the  proposed  rules,  the 
employer  would  not  have  to  install  a 
guardrail  system  on  wall  openings 


which  meet  the  existing  36  inch  rule. 
However,  all  wall  openings  created  or 
installed  in  a  wall  (such  as  by  altering  or 
constructing  a  building)  after  the 
effective  date  of  this  standard,  would 
come  under  the  39  inch  rule.  In  the 
proposed  rules,  all  "grandfathering" 
provisions  are  indicated  in  brackets 
([    ])  immediately  following  the  new 
criteria.  If  a  requirement  does  not 
contain  a  bracketed  provision,  then  no 
"grandfathering"  exception  is  made.  In 
the  specific  issues  section  of  this 
preamble,  OSHA  requests  comments  as 
to  whether  the  provisions  proposed  for 
"grandfathering"  should  indeed  be 
"grandfathered,"  and  whether  or  not 
other  provisions  should  be 
"grandfathered." 

Paragraph  1915.201(b)— Definitions 
applicable  to  this  subpart.  This 
paragraph  lists  and  defines  all  major 
words  used  in  the  proposed  standard. 
Many  of  the  definitions  are  the  same  as 
those  in  the  existing  standard,  however 
some  have  been  reworded  for  uniformity 
or  clarity.  The  following  words  have 
been  added  or  have  been  changed  from 
the  existing  definitions: 

"Dangerous  equipment."  This  term  is 
used  to  refer  to  equipment  such  as 
galvanizing  tanks,  machinery,  electrical 
equipment  and  similar  hazards,  which 
are  hazards  because  of  their  form  or 
function. 

"Equivalent."  This  term  is  used  in  the 
proposal  to  allow  alternative  means  of 
complying  with  the  standards.  The 
definition  makes  clear  that  where  the 
standard  allows  the  use  of  "equivalent" 
means,  the  employer  must  demonstrate 
that  all  such  alternative  means  of 
compliance  will  provide  an  equal  or 
greater  degree  of  safety  than  that 
attained  by  using  the  method  or  item 
specified  in  the  standard. 

"Failure."  This  word  is  used  in 
performance-oriented  paragraphs  such 
as  (a)(3),  (a)(5).  (b)(4).  (c)(2).  and  (d)(2) 
of  §  1915.203  which  address  guardrail, 
safety  net.  cover,  and  toeboard  strength. 
The  definition  makes  it  clear  that,  along 
with  breakage  and  separation  of 
component  parts,  load  refusal  (the  point 
where  the  ultimate  strength  of  a 
component  is  exceeded)  is  also 
considered  to  be  failure.  This  is  the 
point  where  structural  members  lose 
their  ability  to  carry  loads. 

"Guardrail  system."  This  term,  which 
defines  guardrails  as  vertical  barriers 
erected  to  prevent  employees  from 
falling,  replaces  the  existing  term, 
"standard  railing"  currently  used  in 
Subpart  D. 

"Lower  levels."  This  term  is  used  to 
describe  the  areas  to  which  an  employee 
could  fall.  The  definition  does  not  apply 


to  the  surface  on  which  the  employee  is 
performing  work  duties. 

'Personal  fall  arrest  system."  This 
term  replaces  the  existing  term  "safety 
belt"  to  reflect  current  industry  use  of 
the  new  term,  and  to  clarify  that,  in 
addition  to  belts,  there  are  a  variety  of 
components  that  make  up  a  complete 
fall  protection  system. 

"Positioning  device  system."  This  new 
term  identifies  a  piece  of  equipment 
which  allows  an  employee  to  work  with 
both  hands  free  while  the  employee  is 
leaning  backwards. 

"Qualified  person."  This  term  is  used 
to  describe  the  training  and  experience 
necessary  for  individuals  responsible  for 
performing  certain  specified  tasks  such 
as  safety  net  inspection. 

"Toeboard."  This  term  is  used  to 
describe  one  type  of  falling  object 
protection,  and  clarifies  that  such 
barriers  are  not  installed  to  prevent  an 
employee  from  stepping  off  an  otherwise 
unprotected  side  or  edge. 

"U-guard."  This  is  a  term  used  to 
describe  a  type  of  guardrail  system  used 
aboard  vessels  to  prevent  employees 
from  falling  into  manholes  or  other  small 
deck  openings.  Currently,  there  is  no 
consensus  name  for  this  system.  They 
are  known  by  various  names  including 
"hairpins,"  "fieldgoals,"  and 
"horseshoes." 

"Unprotected  sides  and  edges."  This 
term  replaces  the  term  "unguarded 
edges"  which  is  not  defined  in  existing 
Subpart  E  of  Part  1915.  and  replaces 
"open-sided  floors,  platforms,  and 
runways"  which  is  not  defined  in 
existing  Subpart  D  of  Part  1910. 

"Vessel  section."  This  term  is  used  to 
clarify  the  areas  where  certain  rules 
apply.  It  means  all  subassemblies, 
modules,  and  other  components  of  a 
vessel  which  are  not  directly  attached  to 
the  vessel  because  of  the  state  of 
construction,  repair,  or  breaking. 

"Walking/working  surface."  This  term 
is  used  as  a  generic  term  for  all  the 
types  of  surfaces  on  which  employees 
must  be  in  order  to  perform  their  job 
duties. 

Section  1915.202    Requirements  to  have 
fall  protection. 

This  section  specifies  the  places  and 
areas  where  fall  protection  systems 
would  be  required.  The  specifics  of  the 
fall  protection  systems  are  addressed  in 
§  1915.203,  fall  protection  systems 
criteria  and  practices.  An  employer 
would  refer  to  §  1915.202  to  see  where 
fall  protection  is  required,  and  would 
refer  to  §  1915.203  to  see  how  to  provide 
the  required  protection.  This  format 
allows  consolidation  of  the  various 
systems  criteria,  and  eliminates 


redundant  criteria  provisions  such  as 
the  guardrail  height  limits  currently 
specified  in  existing  §§1915.74(a)(2), 
(aK7).  (a)(9).  (b).  and  (c)(2). 

Paragraph  1915.202(a)— General. 
Paragraph  {a)(l)  of  §1915.202  requires  all 
fall  protection  to  be  installed  and  in  use 
before  employees  begin  any  other  work 
activity  in  the  area  of  the  fall  hazard. 
Although  not  specifically  stated  in  the 
existing  provisions,  this  requirement  is 
not  considered  by  OSHA  to  be  a  new 
requirement. 

Paragraph  (a)(2)  of  §1915.202  would 
limit  the  application  of  the  subpart  by 
identifying  specific  areas  where  fall 
protection  systems  would  not  be 
required  due  to  the  nature  of  the  activity 
that  takes  place  in  those  areas. 
Generally,  these  areas  are  loading  or 
access  areas  where  the  provisions  of 
existing  Subpart  D,  literally  interpreted, 
could  apply,  but  where  OSHA  believes 
fall  protection  systems  such  as 
guardrails  or  body  belts  would 
unacceptably  interfere  with  the  work  to 
be  performed.  Specifically,  these  areas 
are  the  top  water-side  edges  of  wharves, 
piers,  and  quays;  the  loading  sides  of 
loading  docks,  and  ladders,  vehicles, 
trailers,  and  assembly  tables.  Whether 
or  not  this  list  is  too  broad,  and  whether 
or  not  other  areas  or  activities  should  be 
added  to  this  list,  are  points  raised  in 
the  Specific  Issues  section  of  this 
preamble. 

Paragraph  1915.202(b)— Fall 
protection  on  vessels,  vessel  sections, 
and  vessel  means  of  access.  This 
paragraph  sets  forth  the  requirements  to 
have  fall  protection  for  employees 
aboard  vessels,  vessel  sections,  and 
vessel  means  of  access.  The  following 
table  lists  the  proposed  provisions  of 
paragraph  (b)  of  §1915.202  which  would 
not  be  substantively  changed  from  their 
corresponding  counterparts  contained  in 
the  existing  paragraphs  listed. 


Proposed  paragraph 

Existing  paragrapt) 

61915.202(b)  (2) 

51915.73(c) 

51915  202(b)(3) 

51915  73(d) 

11915.202(b)(5) 

S191S.77(e) 

51915  202(b)(7) 

81915.73(g) 
51915.77(b) 

51915.202(b)  (8) 

61915202(0)  (9) 

51915  75(d) 

j191 5.202(b)  (11) 

5191 5.74(a)  (2) 

Paragraph  (b)(l]  of  §1915.202  requires 
covers  or  guardrails  to  be  used  to 
protect  employees  working  near  small 
openings  in  the  walking/working 
surfaces  aboard  vessels.  This  is  the 
same  requirement  as  §1915.73(b],  except 
that  U-guards  would  be  recognized  as 
an  acceptable  alternative  system  for  fall 
protection.  These  systems,  variously 
known  as  "hairpins,"  "fieldgoals," 


"horseshoes,"  and  other  colloquialisms, 
are  currently  used  in  many  shipyards. 
However,  a  uniform  set  of  criteria  for  U- 
giiards  (i.e.,  height  limits,  strength,  etc.), 
has  not  yet  been  developed.  The  need 
for  such  criteria,  along  with  some 
criteria  which  have  been  suggested  to 
OSHA,  is  discussed  in  the  Specific 
Issues  section  of  this  preamble.  Another 
change  is  the  deletion  of  the  words  "or 
the  physical  conditions"  from  the  phrase 
which  qualifies  when  guardrail  systems 
must  be  used  or  installed.  These  words 
are  not  necessary  as  the  "impossibility" 
of  a  requirement  is  always  to  be 
considered. 

Paragraph  {b)(4}  of  §  1915.202  requires 
personal  flotation  devices  to  be  used  to 
protect  employees  on  vessels  afioat 
working  near  unprotected  sides  and 
edges  which  are  over  water.  This  is  the 
same  requirement  as  §1915.73(e),  except 
"platforms,  flats,  and  similar  surfaces 
above  water  on  vessels  afloat"  has  been 
added  to  make  the  provision  compatible 
with  proposed  §  1915.202(b)(3)  which 
addresses  fall  protection  above  solid 
surfaces. 

Paragraph  (b)(6)  of  §1915.202 
guardrails  or  planks  to  be  used  to 
protect  against  falling  into  bilges  where 
floor  plates  or  gratings  have  been 
removed.  This  is  the  same  requirement 
as  §1915.73(f),  except  the  requirement 
for  10-inch  planking  is  clarified  by 
adding  a  thickness  dimension  of  two 
inches.  Two-inch  planking  is  the 
standard  size  used  on  similar  surfaces 
such  as  scaffold  platforms  (see 
§1915.71(i)(l)). 

Paragraph  (b)(10)  of  §1915.202  would 
require  employees  to  be  protected 
against  falling  into  the  water  when  they 
are  on  the  deck  of  a  floating  drydock. 
This  is  essentially  the  same  rule  as 
existing  §  1915.75(e),  except  that  the 
existing  rule  only  requires  employees  to 
be  provided  with  fall  protection 
equipment,  whereas  the  proposal 
requires  that  such  equipment  be  both 
pro\'ided  and  used. 

Paragraph  1915.202(c)— Fall 
protection  ashore.  The  paragraph  sets 
forth  the  requirements  to  have  fall 
protection  for  employees  ashore,  and 
addresses  all  areas  in  a  shipyard 
covered  by  the  subpart  which  are  not  on 
a  vessel,  vessel  section,  or  vessel  means 
of  access.  Such  areas  include,  but  are 
not  limited  to.  office  buildings,  shops, 
foundries,  assembly  buildings,  storage 
tanks,  warehouses,  elevated  walkways 
(catwalks),  retaining  walls,  derricks, 
cranes  and  gantries.  These  areas  are 
presently  covered  by  the  provisions  of 
Part  1910.  Subpart  D— Walking/Working 
Surfaces,  which  require  fall  protection  to 
be  provided  wherever  a  fall  hazard  of 
four  feet  or  more  exists.  However. 


existing  specific  provisions  §1915.71(j). 
§1915.71(k).  §1915.73(d).  and  §1915.77(.:) 
require  fall  protection  only  where  the 
fall  hazard  is  five  feet  or  more.  Some 
yards  have  concluded  that  the  five  foot 
limit  applies  to  all  areas  in  a  shipyard. 
To  eliminate  this  conflict  and  resulting 
confusion,  paragraph  (c)  of  §1915.202 
clearly  sets  forth  that  the  four  foot  rule 
of  the  existing  general  industry 
standards  applies  to  all  areas  in 
shipyards,  with  certain  specific 
exceptions  made  in  the  scope  and  some 
other  areas  which  are  discussed  below. 
However,  public  comment  is  requested 
on  this  point  in  the  Specific  Issues 
section  of  this  preamble. 

Paragraph  (c)(1)  of  §  1915.202  specifies 
that  guardrail  systems  shall  be  used  to 
provide  fall  protection  for  employees  on 
floors,  roofs,  ramps,  walkways,  graving 
dock  edges,  and  other  walking/ working 
surfaces.  However,  when  this  is 
impracticable,  then  personal  fall  arrest 
systems,  positioning  de\ice  systems,  or 
safety  nets  shall  be  used.  This  is 
essentially  the  same  requirements  as  in 
existing  Part  1910  Subpart  D.  and  Part 
1915  Subpart  E.  except  that  the  proposed 
rules  would  add  safety  nets  as  an 
acceptable  alternative  imder  certain 
conditions,  and  that  guardrail  systems 
are  listed  in  the  proposed  rules  as  the 
preferred  method  of  protection  when 
their  use  is  practicable.  Guardrail 
systems  are  preferred  because  they 
ser\e  to  restrain  employees  from  falling 
off  a  work  level,  whereas  personal  ft.  II 
arrest  systems  and  safety  nets  function 
only  after  a  fall  has  taken  place,  and 
positioning  device  systems  offer  no 
protection  when  a  worker  changes 
locations.  Whether  or  not  it  is 
practicable  to  install  a  guardrail  system 
depend  on  the  specifics  of  the  area 
where  protection  is  required.  For 
example,  guardrail  systems  are  not 
practicable  if  their  installation  requires 
greater  employee  exposure  to  the  fall 
hazard  than  would  be  experienced  by 
employees  working  in  the  area  without 
guardrail  system  protection.  In  order  to 
further  develop  this  point,  public 
comment  is  requested  on  this  issue  in 
the  Specific  Issues  section  of  this 
preamble. 

Paragraph  (c)(2)  of  S  1915.202  requires 
employees  to  be  protected  by  personal 
fall  arrest  systems  when  they  are  in  an 
area  provided  with  guardrail  systems, 
but  in  which  the  guardrails,  or  portions 
thereof,  have  been  removed  to  allow 
passage  of  materials,  tools,  or 
equipment.  This  situation  usually  is 
most  hazardous  when  the  employees  are 
leaning  out  through  the  opening  while 
trying  to  guide  the  incoming  materials. 
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or  when  they  are  trying  to  signal 
someone  on  another  level. 

Paragraph  (c)(3)  of  S  1915.202  requires 
employees  to  be  protected  by  guardrail 
systems  or  equipment  guards  when  the 
employees  are  less  than  four  feet  above 
dangerous  equipment.  This  rule  is 
essentially  the  same  provision  as  in 
§  1910.23  (c)(3).  and  addresses  the 
nature  of  the  impact  surface  which  could 
cause  a  serious  injury.  Personal  fall 
arrest  systems  and  nets  would  not  be 
allowed  for  this  kind  of  protection  at 
heights  less  than  four  feet  above  the 
dangerous  equipment,  because  such 
systems  are  usually  not  rigged  in  such  a 
way  as  to  prevent  employee  contact 
with  the  dangerous  equipment. 

Paragraph  (c)(4)  of  S  1915.202  requires 
employees  to  be  protected  by  guardrail 
systems,  personal  fall  arrest  systems,  or 
safety  net  systems  when  the  employees 
are  four  feet  or  more  above  dangerous 
equipment. 

Whereas  paragraph  (c)(1)  of 
§  1915.202  addresses  perimeter  or 
unprotected  sides  and  edges  of  walking/ 
working  surfaces  ashore,  paragraph 
(c)(5)  of  S  1915.202  addresses  holes  in 
such  surfaces  (the  term  "opening"  is 
used  for  spaces  in  walls).  The  provision 
requires  that  all  holes  into  which 
employees  can  accidentally  walk  be 
protected  by  guardrail  systems,  covers, 
or  an  attendant.  This  is  essentially  the 
same  requirement  as  contained  in 
paragraphs  (a)(3).  (4).  (5),  (6),  (7)  and  (8) 
of  §  1910.23.  However,  whether  or  not  an 
attendant  is  an  appropriate  method  of 
protection,  and.  if  so,  what  conditions  or 
limitations  should  be  imposed  on  its  use. 
are  points  raised  in  the  Specific  Issues 
section  of  this  preamble. 

Paragraph  (c)(6)  of  §  1915.202  requires 
tanks,  vats,  and  similar  enclosures  to  be 
provided  with  guardrail  systems  or 
covers.  This  is  essentially  the  same 
provision  as  §  1910.22(c). 

Paragraph  (c)(7)  of  §  1915.202  requires 
certain  specified  wall  openings  to  be 
provided  with  fall  protection.  This 
provision  is  based  on  the  requirement. 
§  1910.23(b),  except  the  minimum 
distance  from  the  walking/working 
surface  to  the  bottom  edge  of  the  wall 
opening  is  changed  from  36  inches  to  39 
inches,  consistent  with  the  proposed 
minimum  fall  protection  criteria 
proposed  for  all  other  locations. 
However,  the  existing  36-inch  limit  is 
"grandfathered"  so  that  all  facilities 
constructed  prior  to  the  effective  date  of 
this  standard  will  not  have  to  be 
changed. 

Paragraph  1913.202(d)— Pvotect  ion 
from  falling  objects.  This  paragraph  sets 
forth  when  protection  from  falling 
objects  must  be  provided  and  is 
essentially  the  same  as  §  1910.23(c)(l)(i), 


except  screens,  guardrail  systems,  or 
protective  canopies  may  be  used  in  lieu 
of  toeboards.  The  proposal  requires  such 
protection  only  as  necessary  when 
employees  are  on  or  immediately 
adjacent  to  vessels  or  vessel  sections. 

Section  1915.203    Fall  protection 
systems  criteria  and  practices. 

This  section  sets  forth  the 
requirements  for  each  type  of  fall 
protection  system  and  its  use.  Whereas 
§  1915.202  tells  the  employer  where  fall 
protection  is  required  and  the  types  of 
systems  which  are  to  be  used  to  provide 
that  protection.  S  1915.203  states  the 
proper  manner  to  install  and  use  each 
system.  In  other  words,  S  1915.202  is  the 
"where,  what  and  when"  provision,  and 
§  1915.203  is  the  "how"  provision. 

Paragraph  1915.203(a)— Guardrail 
systems.  This  paragraph  sets  forth  the 
criteria  for  constructing  and  using 
guardrail  systems  (both  fi\ed  and 
portable)  installed  to  meet  the 
requirements  of  S  1915.202.  Paragraph 
(a)(1)  of  S  1915.203  specifies  the  limits 
for  the  top  edge  heights  of  various 
guardrail  systems. 

Paragraph  (a)(1)  (i)  and  (ii)  of 
§  1915.203  set  forth  the  height  criteria  for 
specified  guardrail  systems  aboard 
vessels,  vessel  sections,  and  vessel 
means  of  access.  These  are  essentially 
the  same  provisions  as  contained  in 
paragraphs  §  1915.73  (c)  and  (d),  except 
the  words  "vessel  sections"  have  been 
added.  In  the  Specific  Issues  section  of 
this  preamble,  public  comment  is 
requested  on  whether  or  not  these  two 
provisions  should  be  changed  to 
conform  to  the  general  height 
requirement  of  39  to  45  inches  proposed 
for  all  other  guardrail  systems. 

Paragraph  (a)(l)(i)  of  §  1915.203  sets 
the  height  requirements  for  all  guardrail 
systems  used  throughout  shipyards, 
except  those  on  vessels,  vessel  sections, 
and  vessel  means  of  access  covered  by 
paragraphs  (a)(l)(ii)  and  (iii)  of 
§  1915.203.  This  paragraph  consolidates 
the  following  eight  existing 
requirements: 


Existing  paragraph 
number 

Existing  provision 

81910.23(e)(1) 

'42  inches  nominal' 

§  1915.73(d) 

"42  to  45  inches' 

§1915.73(9) 

'adequate' 

§1915.75(b).  (c),  (d) 

'approximately  42 

inches' 

§1915.75(6) 

"42  inch" 

§  1915.75(g) 

'42  to  45  inches' 

OSHA  currently  interprets  the  words 
"nominal."  "adequate, '  and 
"approximately"  to  mean  a  range  of  39 
to  45  inches.  The  proposal  formally 
adopts  this  range  for  guardrail  systems 


in  general.  However,  many  shore 
facilities  were  constructed  prior  to 
OSHA's  inception,  and  were  built  to 
comply  with  building  codes  and  other 
guidelines  which  requirefd]  guardrails  to 
be  only  36  inches  high.  These  existing 
systems  would  be  "grandfathered"  by 
the  proposal.  However,  as  existing 
systems  are  replaced  they  would  have 
to  meet  the  new  minimum  limit.  Existing 
guardrails  which  are  repaired  need  only 
meet  the  36-inch  limit.  Public  comment 
is  requested  on  these  points  in  the 
Specific  Issues  section  of  this  preamble. 

Paragraph  (a)(2)  of  S  1915.203  requires 
midrails.  screens,  mesh,  intermediate 
vertical  members  (i.e.,  balusters),  or 
equivalent  structiu-al  members  to  be 
installed  between  the  top  edge  of  the 
system  and  the  walking/working  surface 
where  there  is  no  wall  or  parapet  wall  at 
least  21  inches  high  (the  same  height  as 
a  typical  midrail  on  a  42-inch  high 
guardrail  system).  This  is  essentially  the 
same  requirement  as 
§S  1910.23(e)(3)(v)(c)  and  1915.71{j)(l). 
Paragraph  (a)(2)(i)  speciHes  midrail 
height  and  is  the  same  requirement  as  in 
§§  1910.23(e)(1)  and  1915.71(j)(l). 
Paragraphs  (a)(2)  (ii),  (iii),  and  (iv)  are 
new  alternative  provisions  that  allow 
for  the  use  of  screens,  mesh, 
intermediate  vertical  members,  and 
other  structural  members  in  lieu  of 
midrails,  and  address  their  proper 
placement.  Although  these  are  new 
provisions,  OSHA  believes  they  lessen 
the  existing  burden  of  compliance  by 
expanding  the  range  of  options  available 
to  the  employer. 

Paragraph  (a)(3)  of  §  1915.203  requires 
guardrail  systems  to  be  capable  of 
withstanding  the  application  of  a  200 
pound  force  applied  within  two  inches 
of  the  top  edge  in  an  outward  or 
downward  direction.  This  is  the  same 
requirement  as  §  1910.23(e){3)(v)(6)  and 
is  equivalent  to  S  1915.71(j)(2)  which 
specifies  2x4  inch  lumber  at  eight  foot 
distances  between  uprights. 

Paragraph  (a)(4)  of  §  1915.203  clarifies 
that  paragraphs  (a)  (1)  and  (3)  of 
§  1915.203  are  interdependent 
provisions.  When  the  load  is  applied  to 
the  toprail  or  edge,  it  mast  not  deflect 
below  the  system  height  set  forth  in 
paragraph  (a)(1)  of  §  1915.203.  Deflection 
is  specified  for  the  top  edge  because  that 
is  the  point  an  employee  is  most  likely 
to  fall  against,  and  it  must  remain  high 
enough,  at  all  times,  to  prevent  the 
employee  from  flipping  over  the  top  of 
the  system. 

Paragraph  (a)(5)  of  §  1915.203  provides 
specifications  for  midrails,  screens, 
mesh,  intermediate  vertical  members, 
and  equivalent  structural  members. 
Currently,  there  is  no  requirement  that 


sets  forth  a  minimum  strength  capacity 
for  midrail  type  protection.  The 
proposed  150  pound  capacity 
requirement  is  based  on  the  existing 
construction  safety  standard  for 
guardrails,  which  allows  the  use  of  1  x 
6-inch  lumber  as  midrails.  The  breaking 
strength  of  such  lumber  is 
approximately  160  pounds,  depending 
on  tj-pe  and  grade  of  wood  used.  The 
150  pound  limit  is  also  being  evaluated 
for  inclusion  in  the  proposed  standards 
being  developed  for  the  construction 
and  general  industry  standards  for 
guardrail  systems.  The  proposal  here 
will  promote  consistency  between  all 
three  sets  of  guardrail  system  standards. 
No  mimimum  deflection  is  specified  as 
midrails,  screens,  mesh,  and 
intermediate  vertical  members  are  not 
the  points  where  an  employee  is  in 
danger  of  flipping  over  the  protective 
barrier. 

Paragraph  (a)(6)  of  §  1915.203  requires 
that  guardrail  systems  be  smooth 
surfaced  to  prevent  employee  injury  due 
to  lacerations  or  tripping  caused  by 
snagged  clothing,  and  is  essentially  the 
same  requirement  as  §  1910.23(e)(1). 

Paragraph  (a)(7)  of  §  1915.203  requires 
that  toprails  and  midrails  not  be  so  long 
as  to  constitute  a  projection  hazard,  and 
is  the  same  requirement  as 
§  1910.23(e)(1). 

Paragraph  (a)(8)  of  §  1915.203  is  a  new 
requirement  and  prohibits  the  use  of 
steel  banding  and  plastic  banding  as 
toprails  or  midrails.  While  such  banding 
can  often  withstand  a  200  pound  load,  it 
can  tear  easily  if  twisted.  In  addition, 
such  banding  often  has  sharp  edges 
which  can  cut  a  hand  when  grabbed. 

Paragraph  (a)(9)  of  §  1915.203  requires 
all  rails  to  be  at  least  one-quarter  inch  in 
diameter  or  thickness.  This  is  consistent 
with  previous  OSHA  interpretations 
related  to  the  use  of  wire  cable  as 
toprails  and  midrails.  As  guardrail 
strength  is  specified  in  paragraphs  (a) 
(3),  (4),  and  (5)  of  §  1915.203,  the  purpose 
of  this  requirement  is  to  assure  that  rails 
made  of  high  strength  materials  not  be 
so  thin  that  an  employee  grabbing  a  rail 
is  injured  because  of  the  small  size  of 
the  rail. 

Paragraph  (a)(10)  of  §  1915.203 
prohibits  the  use  of  manila  or  synthetic 
fiber  rope  rails  when  hot  work  is  being 
performed  or  corrosive  chemicals  are 
being  used  near  the  rails.  This  is 
essentially  the  same  provision  as  the 
requirement  contained  in  §  1915.71(j)(2). 
It  is  a  new  requirement  for  facilities 
ashore,  but  the  hazard  is  the  same  as  on 
vessels. 

Paragraph  (a)(ll)  of  §  1915.203 
requires  chains,  gates,  or  guardrail 
sections  to  be  placed  across  material, 
tool,  and  equipment  access  openings 


when  handling  operations  are  not  taking 
place.  This  provision  clarifies  that  such 
openings  in  guardrail  systems  are  to  be 
treated  as  unprotected  sides  and  edges 
except  when  the  opening  is  in  use.  The 
rule  is  based  on  similar  provisions  in 
§  1910.23(c). 

Paragraph  (a)(12)  of  §  1915.203 
provides  that  when  guardrail  systems 
are  used  at  holes  in  walking /working 
surfaces,  they  be  erected  on  all 
unprotected  sides  or  edges  of  the  holes. 
This  is  essentially  the  same  requirement 
as  in  §  igi0.23(a). 

Paragraph  (a)(13)  of  §  1915.203 
provides  that  guardrail  systems  around 
holes  used  for  material  access  not  have 
more  than  two  sides  provided  with 
removable  guardrail  sections.  This  is 
essentially  the  same  provision  as 
§  1910.23(a)(3)(ii). 

Paragraph  (a)(14)  of  §  1915.203 
provides  that  guardrail  systems  around 
holes  used  as  points  of  access  (such  as 
ladderways)  shall  be  provided  with 
gates  or  be  so  offset  that  a  person 
cannot  walk  directly  into  the  hole.  This 
is  essentially  the  same  requirement  as 
§  1910.23(a)(2). 

Paragraph  (a)(15)  of  §  1915.203  sets 
forth  the  requirements  for  guardrail 
systems  on  ramps  and  runways  and  is 
essentially  the  same  provision  as 
§  1910.23(c)(2). 

The  provisions  in  existing 
§  1910.23(e)(3)  and  §  1915.71(j)(2)  provide 
detailed  specifications  for  minimum 
sizes  of  guardrail  system  components. 
The  proposal  would  relocate  the  specific 
provisions  of  these  existing  paragraphs 
to  Appendix  A,  and  would  make  them 
non-mandatory.  The  current 
specifications  by  themselves  do  not 
assure  that  a  guardrail  system  meets  the 
current  performance  criteria  in 
§  1910.23(e)(3)  as  they  give  no  guidance 
on  joints,  base  connections,  and  other 
elements  that  need  to  be  considered 
when  providing  an  adequate  system. 
However,  by  moving  them  to  a  non- 
mandatory  appendix,  they  can  serve  as 
a  starting  point  for  designing  guardrail 
systems.  As  the  guidelines  do  not 
provide  all  the  information  necessary  to 
build  a  complete  system,  the  employer  is 
still  responsible  for  designing  and 
assembling  the  components  in  such  a 
way  that  the  completed  system  will 
meet  the  requirements  of  §  1915.203(a) 
(3).  (4),  and  (5).  By  placing  the  existing 
specification  criteria  into  a  non- 
mandatory  appendix,  design  flexibility 
is  allowed  to  employers  who  desire  to 
engineer  their  own  guardrail  designs, 
while  also  providing  a  partial  solution 
for  employers  who  either  do  not  desire 
to  or  cannot  engineer  the  guardrails  that 
are  to  be  used.  OSHA  believes  that  the 
important  consideration  in  guardrail 


system  design  and  construction  is  that 
the  system  be  capable  of  supporting 
safely  the  loads  as  specified  in 
paragraphs  (a)  (3).  (4)  and  (5)  of 
§  1915.203.  and  not  that  a  guardrail 
system  have  a  particular  sized 
component  or  post  spacing. 

The  relocation  of  the  current 
specifications  to  Appendix  A  does  not 
reduce  the  level  of  safety  presently 
achieved  by  the  existing  standard.  The 
performance  criteria  in  the  proposal  are 
essentially  the  same  as  those  currently 
found  in  S  1910.23(e)(3)(v).  The 
specifications  being  moved  to  Appendix 
A  provide,  at  best,  a  partial  solution  to 
the  design  of  an  adequate  system,  and 
they  do  not  allow  the  necessary 
flexibility  for  development  of  systems 
which  meet  the  performance  criteria  in 
the  standard.  Accordingly,  relocating  the 
specifications  to  Appendix  A  reduces 
the  number  of  redundant  provisions  in 
the  standard  and  eliminates  the  possible 
misinterpretation  that  the  specified 
components  and  constructions  are  the 
only  ones  acceptable  for  building 
guardrail  systems. 

Paragraph  1915.203(b)— Safety  net 
systems.  This  paragraph  sets  forth  the 
criteria  for  safety  net  systems  installed 
to  meet  the  requirements  of  §  1915.202. 
Currently,  there  are  no  similar 
provisions  in  either  Subpart  D  of  Part 
1910  or  Subpart  E  of  Part  1915.  The 
proposed  provisions  are.  therefore, 
based  on  the  existing  and  proposed 
provisions  for  safety  nets  contained  in 
29  CFR  Part  1926,  Occupational  Safety 
and  Health  Standards  for  the 
construction  industry.  These  provisions 
are  presently  in  §  1926.105,  and  a 
modified  version  of  these  standards  is 
contained  in  §  1926.502(c)  of  OSHAs 
proposed  revision  to  the  fall  protection 
standards  for  construction  (51  FR  42718) 
published  on  November  25. 1986.  These 
provisions  do  not  impose  new  burdens 
on  the  employer,  but  allow  the  use  of 
safety  nets  as  an  option  for  meeting  the 
general  fall  protection  requirements  of 
§  1915.202.  This  option  is  not  given 
under  the  existing  shipyard  and  general 
industry  rules. 

Paragraph  (b)(1)  of  §  1915.203  requires 
nets  to  extend  outward  at  least  15  feet 
from  the  outermost  projection  of  the 
work  surface.  This  is  a  change  from  the 
existing  eight  foot  requirement  of 
§  1926.105(c)(1).  The  National  Bureau  of 
Standards  (NBS)  has  conducted  tests  to 
evaluate  this  requirement.  Their  findings 
indicate  that  at  least  IS  feet  are  required 
to  fully  contain  a  body  falling  25  feet 
(Ref.  3:50). 

Paragraph  (b)(2)  of  §  1915.203  requires 
safety  nets  to  be  installed  as  close  as 
practicable  under  the  walking/working 
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surface  where  employees  need  to  be 
protected,  but  in  no  case  more  than  25 
feet  below  such  level. 

Paragraph  (b)(3)  of  S  1915.203  requires 
nets  to  be  rigged  with  sufficient 
clearance  under  them  to  prevent  contact 
with  the  lower  level  when  the  net  is 
subjected  to  impact  forces  as  specified 
in  paragraph  (b)(4)  of  S  1915.203. 

Paragraph  (b)(4)  of  9  1915.203 
specifies  the  capacity  requirements  for 
safety  nets  and  safety  net  installations. 
The  paragraph  requires  employers  to 
show  that  nets  and  net  installation  meet 
the  capacity  requirements  by  conducting 
drop  tests  meeting  designated 
parameters,  or  by  certification  by  a 
qualified  person  that  the  net  and  net 
installations  meet  all  specified  criteria 
when  the  employer  can  demonstrate 
that  drop  testing  is  not  practicable.  An 
example  of  where  a  drop  test  may  not 
be  practicable  is  where  the  net  is  strung 
over  a  public  thoroughfare  and  the  test 
could  endanger  people  below.  Another 
example  is  where  the  test  weight  cannot 
be  readily  retrieved  fi'om  the  net  once  it 
has  been  dropped. 

For  the  purposes  of  paragraph  (b)(4), 
OSHA  considers  two  or  more  net  panels 
joined  together  to  be  one  net.  Safety  net 
installations  which  do  not  share  the 
same  net  are  considered  to  be  separate 
systems.  In  addition,  each  time  a  safety 
net  system  is  erected,  it  is  considered  to 
be  a  separate  installation  which  must  be 
tested  or  certified. 

Paragraph  (b)(4)(i)  of  S  1915.203  sets 
forth  the  proposed  criteria  for 
performing  drop  tests  on  net 
installations.  In  most  respects,  these 
criteria  are  the  same  as  the  paragraph  8 
requirements  of  ANSI  AlO.11-1979  (Ref. 
1).  However,  the  proposal  requires  the 
test  to  be  conducted  from  the  highest 
level  walking/working  surface  on  which 
employees  are  to  be  protected,  as 
opposed  to  the  25  foot  height  required 
by  ANSI.  80  that  the  test  more  closely 
resembles  the  type  of  fall  from  which 
the  worker  is  to  be  protected.  OSHA 
believes  the  use  of  a  400  pound  weight 
to  test  the  system  is  sufficient  to  insure 
that  a  proper  margin  of  safety  is 
obtained. 

Paragraph  (b)(5)  of  S  1915.203  requires 
safety  nets  to  be  inspected  weekly  for 
mildew,  wear,  damage,  or  other 
deterioration.  Defective  components 
must  be  removed  from  service.  Public 
comment  is  requested  on  the  frequency 
of  inspection  in  the  Specific  Issues 
section  of  this  preamble. 

Paragraph  (b)(6)  of  S  1915.203  requires 
debris  and  tools  to  be  removed  as  soon 
as  possible  from  the  net,  but  not  later 
than  the  start  of  the  next  work  shift 
Such  obstacles  pose  obvious  safety 
hazards  to  anyone  who  falls  into  the  net. 


Paragraph  (b)(7)  of  S  1915.203 
specifies  the  maximum  allowable  mesh 
opening  and  provides  for  a  maximum  of 
six  inches  on  any  side  of  an  opening. 
The  proposal  also  limits  the  size  of  the 
opening  to  a  maximum  of  36  square 
inches.  This  limit  is  proposed  because 
mesh  openings  can  be  manufactured 
with  more  than  four  six-inch  sides.  A 
limit  of  36  square  inches  is  necessary  to 
keep  the  open  mesh  from  being  so  large 
that  an  employee's  head  could  go  into  it 
during  a  fall  and  possibly  break  the 
employee's  neck.  The  provision  is 
essentially  the  Sfune  as  paragraph  5.1  of 
the  1979  ANSI  requirements  for  safety 
nets. 

Paragraph  (b)(8)  of  §  1915.203 
specifies  a  minimum  breaking  strength 
of  5,000  pounds  for  border  ropes  used  for 
net  webbing.  This  is  the  same 
requirement  as  in  paragiaph  5.2  of  the 
1979  ANSI  requirements  for  safety  nets. 

Paragraph  (b)(9)  of  §  1915.203  requires 
connections  between  net  panels  to  be  as 
strong  as  integral  components,  and  to  be 
spaced  not  more  than  six  inches  apart. 
This  is  essentially  the  same  requirement 
as  §  1926.105(f).  except  the  six  inch 
requirement  is  based  on  the  1979  ANSI 
requirement  contained  in  paragraph  9.3. 

Paragraph  1915.203(c)-— Covers.  This 
paragraph,  which  is  based  on 
§  1910.23(e)(7)  and  (8),  sets  the 
performance  criteria  for  covers  used  to 
protect  employees  from  falling  into  or 
through  holes  in  floors,  roofs,  roadways, 
vehicular  aisles,  and  other  walking/ 
working  surfaces  on  shore.  Public 
comment  is  requested  in  the  Specific 
Issues  section  of  this  preamble  as  to 
whether  or  not  these  provisions  should 
also  apply  to  vessels,  vessel  sections, 
and  vessel  means  of  access. 

Paragraph  (c)(1)  of  S  1915.203  requires 
covers  in  roadways  and  vehicular  aisles 
to  be  capable  of  supporting  at  least 
twice  the  maximum  axle  load  of  the 
largest  vehicle  expected  to  cross  over 
the  cover.  This  is  a  change  from  the 
§  1910.23(e)(7)  requirement  that  covers 
be  capable  of  supporting  at  least  20,000 
pounds,  and  is  intended  to  refiect  more 
accurately  actual  workplace  conditions. 
Existing  covers  in  use  would  be 
"grandfathered."  Public  comment  is 
requested  on  this  point  in  the  Specific 
Issues  section  of  this  preamble. 

Paragraph  (c)(2)  of  §  1915.203  specifies 
the  minimum  strength  requirements  for 
all  other  covers.  Whereas  the  existing 
rule.  S  1910.23(e)  (7)(iii).  requires  all 
other  covers  to  meet  unstated  "strength 
requirements,"  the  proposed  rule 
specifies  that  the  covers  be  capable  of 
withstanding  the  maximum  total 
anticipated  load,  or  250  pounds, 
whichever  is  greater.  This  250  pound 
minimum  capacity  is  based  on  what 


OSHA  considers  to  be  the  average 
maximum  weight  of  an  employee  and 
the  employee's  tools. 

Paragraph  (c)(3)  of  S  1915.203  is  a 
requirement  for  covers  to  be  installed  so 
as  to  prevent  accidental  displacement. 

Paragraph  (c)(4)  of  S  1915.203  requires 
that  covers  over  steam  pits  not  be  made 
of  plywood,  and  is  a  new  provision. 
Plywood  covers  which  become  steam- 
saturated  c€m  easily  delaminate  and 
become  incapable  of  supporting  a  load, 
although  they  appear  to  be  as  strong  as 
when  first  installed. 

Paragraph  (d) — Protection  from 
falling  objects.  This  paragraph  sets  forth 
the  performance  criteria  for  providing 
protection  from  falling  objects  as 
required  by  §  1915.202.  Paragraph  (d)(l] 
of  §  1915.203  requires  toeboards,  when 
used,  to  be  erected  along  the  edges  of 
overhead  walking /working  surfaces  for 
a  distance  sufficient  to  protect 
employees  using  the  point  of  access 
below.  This  is  essentially  the  same 
provision  as  contained  in 
§  1910.23(c)(l)(i),  and  in  S  1915.71(j)(5) 
as  currently  applied  to  shipyards. 

Paragraph  (d)(2)  of  S  1915.203 
specifies  the  minimum  strength  of 
toeboards.  This  requirement  is  the 
equivalent  performance  requirement  to 
existing  requirements  §§  1910.23(e)(4) 
and  1915.71(j)(5). 

Paragraph  (d)(3)  of  S  1915.203 
specifies  how  toeboards  are  to  be 
installed,  and  is  essentially  the  same  as 
§  1910.23(e)(4). 

Paragraph  (d)(4]  of  §  1915.203 
provides  that  additional  protection  must 
be  used,  where  tools,  equipment,  or 
materials  are  higher  them  the  top  of  a 
toeboard,  such  as  paneling  or  screening 
erected  from  the  working  level  or 
toeboard  to  the  top  of  the  toprail  or 
midrail.  This  requirement  is 
substantively  the  same  as 
§  1910.23(e)(4). 

Paragraph  (d)(5)  of  S  1915.203  requires 
that  when  guardrail  systems  are  used  to 
prevent  objects  from  falling,  the 
openings  in  the  system  must  be  small 
enough  to  retain  the  potential  falling 
objects.  This  is  essentially  the  same 
requirement  as  $  1910.23(e)(4).  except 
the  specific  limitations  on  hole  size  are 
deleted,  and  the  provision  applies  to  all 
such  guards  and  not  just  toeboards. 

Appendix  A  to  Subpart  M — Guardrail 
Systems 

This  appendix  is  a  non-mandatory  set 
of  guidelines  provided  to  assist 
employers  in  complying  with  the 
requirements  of  paragraphs  (a)(3),  (4), 
(5),  and  (d)(2)  of  S  1915.203.  The 
guidelines  are  taken  from  the  existing 
regulations  as  discussed  above.  An 


employer  may  use  these  guidelines  as  a 
starting  point  for  designing  guardrail 
and  toeboard  systems.  However,  the 
guidelines  do  not  provide  all  the 
information  necessary  to  build  a 
complete  system,  and  the  employer  is 
still  responsible  for  designing  and 
assembling  these  components  in  such  a 
way  that  the  completed  system  will 
meet  the  requirements  of  paragraphs 
(a)(3).  (4).  (5).  and  (d)(2)  of  9  1915.203. 
Components  for  which  no  specific 
guidelines  are  given  in  the  appendix  (e.g. 
joints,  base  coimections.  components 
made  with  other  materials,  and 
components  with  other  dimensions) 
must  also  be  designed  and  constructed 
in  such  a  way  that  the  completed  system 
will  meet  the  capacity  requirements  of 
paragraphs  (a)(3),  (4).  (5),  and  (d)(2)  of 
9 1915.203.  "The  appendix  neither  creates 
additional  obligations  nor  eliminates 
obligations  otherwise  contained  in  the 
standard.  It  is  intended  to  provide 
useful,  explanatory  material  and 
information  to  employers  and  employees 
who  wish  to  use  it  to  aid  in 
understanding  and  complying  with  the 
standard. 

Specific  Issues 

In  addition  to  any  other  comments  on 
this  subpart,  the  public  is  requested  to 
comment  on  the  following  specific 
issues: 

1.  Paragraph  (a)(2){ii)  of  9  1915.201 
lists  several  areas  where  fall  protection 
would  not  be  required.  Public  comment 
is  requested  on  whether  this  list  is  too 
limited  or  too  broad.  Comments 
requesting  that  specific  areas  of 
activities  be  added  to  the  list  should 
demonstrate  why  fall  protection  is  not 
necessary.  Comments  requesting  that 
the  list  of  exceptions  be  narrowed 
should  describe  the  fall  protection 
systems  and  procedures  that  are 
available  and  feasible  for  use  in  the 
specified  area. 

In  addition,  public  comment  is 
requested  on  whether  or  not  there  are 
areas  or  operations,  in  addition  to  those 
already  identified  in  proposed 
9  1915.202(b)  and  9  1915.202(c),  which 
have  unique  fall  protection  requirements 
not  presentiy  addressed  by  the  proposed 
standards.  Comments  on  this  point 
should  describe  such  areas  and 
operations  in  detail,  and  should  discuss 
the  fall  protection  system  or  woric 
practices  which  should  be  used. 

2.  Paragraph  (b)(1)  of  9  1915.202 
allows  the  use  of  U-guards  as  fall 
protection  on  manholes  and  other  small 
openings  aboard  vessels.  Comment  is 
requested  on  whether  or  not  such  guards 
should  be  allowed.  If  such  guards  should 
be  allowed,  comment  is  requested  on 
whether  or  not  any  or  all  of  the 


provisions  of  9  1915.203(a)  are 
appropriate  criteria  and  should  apply. 
Comment  is  also  requested  on  whether 
or  not  there  are  any  other  relevant 
considerations  that  should  be  addressed 
pertaining  to  the  proper  use  of  such 
guards. 

3.  Paragraph  (b)(4)  of  9  1915.202 
requires  employees  to  wear  personal 
notation  devices  when  working  near 
unprotected  sides  and  edges  of  decks, 
platforms,  flats,  and  similar  surfaces 
above  water  on  vessels  afloat.  Comment 
is  requested  on  whether  or  not  this 
requirement  should  apply  aboard  all 
vessels  with  unprotected  sides  and 
edges  above  water,  and  not  just  those 
afloat  An  example  of  where  this  may  be 
appropriate  is  a  vessel  on  a  marine 
railway  which  has  been  partially  hauled 
out  of  the  water  for  work,  and  which  has 
a  portion  of  its  deck  edges  over  water. 
Similarly,  public  comment  is  requested 
on  whether  or  not  this  requirement 
should  apply  any  time  an  employee  is 
working  near  unprotected  sides  and 
edges  of  shore  facilities  which  are  above 
water  (i.e..  wharves,  piers,  docks,  and 
buildings). 

4.  What  are  appropriate  fall  protection 
requirements  for  vessel  sections  in 
assembly  areas  adjacent  to  building 
ways  or  vessels  that  are  being  worked 
on?  These  sections  are  often  placed  on 
large  tables  which  are  four  or  more  feet 
above  ground  levels  and  which, 
therefore,  almost  always  create  a  fall 
potential  of  four  feet  or  more.  However, 
the  work  on  such  sections  may  be  of  a 
relatively  short  duration  compared  to 
the  time  and  exposure  necessary  to 
install  guardrail  systems  or  anchorages 
for  personal  fall  protection  equipment 
Other  sections  can  be  quite  laige  with 
correspondingly  greater  exposure  to  fall 
hazards  whidh  outweigh  the  installation 
considerations. 

5.  Paragraph  (c)(1)  of  9  1915.202 
requires  fall  protection  whenever 
employees  are  working  ashore  on 
walking/ working  surfaces  with 
unprotected  sides  and  edges  which  are 
four  feet  or  more  above  lower  levels. 
This  is  the  same  general  rule  as  in  Part 
1910,  which  OSHA  considers  to  be 
applicable  to  those  areas  of  shipyards 
not  presently  covered  by  Part  1915. 
However,  some  existing  rules  developed 
specifically  to  reflect  shipyard 
considerations  (see  9  9  1915.71  (j).  (k), 
1915.73(d),  and  1915.77(c))  specify  the 
limit  to  be  five  feet  in  certain  specified 
areas.  These  rules  have  led  some  yards 
to  consider  the  five-foot  limit  to  be 
applicable  in  all  shipyard  areas  (ivith 
certain  exceptions  for  scaffolds  covered 
by  Part  1910)  and  have  provided  fall 
protection  systems  accordingly.  Public 
comment  is  requested  on  whether  the 


appropriate  limit  should  be  four  feet  or 
five  feet  Comments  should  include 
appropriate  cost  and  injury  data,  and,  as 
appropriate,  discuss  the  necessity  to 
"grandfather"  existing  five  foot 
installations. 

6.  Paragraph  (a)(1)  of  9  1915.203 
specifies  three  different  minimum 
guardrail  system  heights,  depending  on 
where  the  system  is  installed.  Comment 
is  requested  on  whether  all  systems 
should  be  required  to  meet  the  39  to  45 
inch  (42  inch  nominal)  requirement  and 
if  not  what  factors  support  the  use  of 
different  guardrail  heists. 

7.  Paragraph  (b)(5)  of  9  1915.203 
requires  safety  nets  to  be  inspected 
weekly  for  deterioration.  Comment  is 
requested  on  whether  or  not  this  period 
of  time  is  appropriate  or  if  some  lesser 
or  greater  period  should  be  required, 
and  the  reason  for  the  period  selected. 

8.  Paragraph  (c)  of  9  1915.202  requires 
all  hole  covers  not  on  vessels,  vessel 
sections,  or  vessel  means  of  access  to 
meet  certain  specified  criteria.  Comment 
is  requested  on  what  criteria  should  be 
used  for  covers  used  on  vessels  (other 
than  those  which  are  an  integral  part  of 
a  vessel),  vessel  sections,  and  vessel 
means  of  access,  and  the  basis  for 
establishing  such  criteria. 

9.  Should  OSHA  promulgate  a  rule 
requiring  covers  to  be  painted  or 
otherwise  clearly  marked  to  indicate 
their  function  as  a  cover?  Covers  are 
often  only  pieces  of  plywood,  and  the 
purpose  of  this  rule  would  be  to  help 
employees  distinguish  between  a 
covered  hole  and  debris. 

10.  Paragraphs  (b)(1)  through  (3),  (b)(6) 
and  (b)(10)  of  9  1915.202  require  the  use 
of  guardrails  on  vessels  when  such  use 
is  practicable.  These  provisions  are 
based  on  existing  provisions 

9  1915.73(b)  through  (d),  (f).  and 
9  1915.75(e).  Public  comment  is 
requested  on  the  actual  conditions  that 
must  exist  before  these  provisions 
become  impracticable.  In  addition, 
public  comment  is  requested  on  the 
need  to  use  other  fall  protection  systems 
when  guardrails  are  impractical:  what 
these  other  systems  should  be;  and  the 
circumstances  in  which  these  other 
systems  are  appropriate  for  use. 

11.  Should  OSHA  promulgate  rules 
requiring  the  inspection  of  work 
surfaces  to  determine  their  structural 
integrity  prior  to  employees  being 
required  to  work  on  such  surfaces? 
CurrenUy,  there  are  no  specific 
requirements  that  address  this  concern. 
The  purpose  of  these  inspections  would 
be  to  insure  that  work  surfaces  have  the 
requisite  strength  so  as  not  to  collapse 
imder  the  wei^t  of  employees,  tools, 
and  materials.  That  such  a  rule  may  be 
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needed  is  evidenced  by  a  study 
conducted  by  OSHA  (Ref.  2.  page  77). 
That  study  shows  that  of  eight  fatalities 
of  employees  falling  through  ceilings, 
four  of  the  accidents  were  caused  by  the 
work  surface  not  being  capable  of 
supporting  the  employee's  weight.  The 
study  also  shows  that  of  55  fatalities 
resulting  from  falls  from  roof  levels, 
approximately  eight  were  caused  by  the 
employees  working  on  surfaces  with 
insufficient  structural  strength  to 
support  their  weight.  Comments  should 
addiress  the  types  of  inspection  criterial 
necessary,  the  methods  to  be  used,  and 
the  qualifications  of  the  inspectors. 

12.  Paragraph  (d)  of  \  1915.202  allows 
protective  canopies  to  be  erected  as  an 
alternative  form  of  falling  object 
protection.  Comments  are  requested  on 
whether  or  not  the  folowing  criteria, 
based  on  existing  construction  safety 
standards,  would  be  appropriate  for 
shipyard  application:  "Canopies  shall  be 
erected  not  more  than  nine  feet  above 
the  work  surface,  and  shall  consist  of 
two  inch  planking,  or  material  of 
equivalent  strength,  laid  tight,  and 
extending  the  width  and  length  of  the 
impact  area."  If  this  criteria  should  not 
be  used,  what  criteria  should  be 
specified  in  S  1915.203[d]  to  assure 
proper  protection  for  employees? 

13.  Paragraph  (d](9]  of  S  1915.202 
allows  guardrail  systems  to  be  removed 
where  necessary  to  permit  line  handling 
of  floating  dry  docks.  Comment  is 
requested  on  whether  or  not  personal 
flotation  devices  should  be  required  on 
employees  when  guardrails  are 
removed,  and  under  what  conditions 
such  protection  is  necessary. 

14.  Many  shipyards  have  the 
capability  of  floating  a  ship  into  a  fixed 
area  where  the  water  can  be  removed 
and  the  ship  drydocked.  Such  areas  are 
variously  termed  graving  docks,  graving 
basins,  basins,  drydocks  (as  opposed  to 
"floating  drydocks,  ship  ways,  and  other 
terms.  Comment  is  requested  on 
whether  or  not  there  is  one  term  which 
can  be  used  to  describe  these  areas.  If 
not,  comment  is  requested  on  what  other 
terms  are  also  used  to  describe  these 
areas  so  that  OSHA  may  combine  them 
into  one  defintion. 

15.  Paragraphs  (a)  (11)  through  (15)  of 
§  1915.203  specify  requirements  for  the 
use  of  guardrail  systems  which  are  not 
on  vessels,  vessel  sections,  and  vessel 
means  of  access.  The  requirements 
address  materials  handling  access 
areas,  holes,  personnel  access,  and 
narrow  ramps.  Comment  is  requested  on 
whether  or  not  these  rules  should  also 
apply  to  vessels,  vessel  sections,  and 
vessel  means  of  access. 

16.  Paragraph  (c)(4)(ii)  of  8  1915.202 
allows  the  use  of  an  attendant  to  protect 


an  opening  in  a  walking/working 
surface  when  a  cover  is  open  or 
removed.  This  provision  is  based  on 
existing  provisions  §  1910.23(a)(5) 
through  (8).  Public  comment  is  requested 
on  whether  or  not  this  is  an  appropriate 
method  of  fall  protection,  and  whether 
any  conditions  should  be  placed  on  its 
use. 

17.  OSHA  is  proposing  to  revise  its 
provisions  covering  the  minimum  height 
of  guardrail  systems  (S  1915.203(a)(l)(i)), 
the  minimum  height  of  wall  openings 
before  guardrail  protection  is  required 
(§  1915.202(c)(5)),  and  the  minimum 
strength  of  covers  (5  1915.203(c)(1)  and 
(2)].  These  changes  would  bring  the 
shipyard  employment  standards  into 
conformance  with  similar  provisions 
being  developed  for  the  construction 
industry  safety  standards  and  the 
general  industry  safety  standards. 
However,  as  noted  in  the  Summary  and 
explanation  of  the  Proposal,  OSHA 
proposes  to  "grandfather"  certain 
existing  situations  with  respect  to  these 
provisions.  Public  comment  is  requested 
on  whether  or  not  existing  guardrail 
systems,  wall  openings,  and  covers 
should  be  "grandfathered,"  and  whether 
or  not  other  facilities  should  be 
"grandfathered."  Conunents  should 
include  a  discussion  of  related  cost, 
injury,  and  feasibility  data. 

18.  Both  the  current  S  1910.23(c)  and 
the  proposed  9  1915.202(c)  require  fall 
protection  systems  to  be  erected  or  used 
at  all  unprotected  sides  and  edges  of 
floors  (open-sided  floors)  and  similar 
walking-working  surfaces.  As  worded, 
the  existing  provision  can  be  interpreted 
to  mean  that  a  guardrail  is  required 
around  an  open-sided  floor  even  when 
employees  on  the  floor  are  working  near 
the  middle  of  the  floor  and  are  removed 
from  the  perimeter  fall  hazard.  The 
proposed  language  could  also  be 
interpreted  to  require  the  same  degree  of 
protection.  The  existing  provision  can 
also  be  interpreted  to  mean  that  a 
citation  for  lack  of  fall  protection  should 
be  issued  only  when  employees  are 
working  near  the  unprotected  side  or 
edge  and  are  thus  exposed  to  the  fall 
hazard.  Public  comment  is  requested  on 
whether  or  not  a  distance  (or  some  other 
method  of  defming  exposure)  should  be 
specified  whereby  fall  protection  would 
be  required  only  when  an  employee  is 
within  that  distance  of  a  fall  hazard. 
Proponents  of  such  a  limit  should  state 
what  that  distance  should  be,  and  why. 
Proponents  of  the  existing  language,  as 
modiHed  in  the  proposal,  should  state 
why  a  limit  would  not  be  appropriate. 
All  comments  should  include 
appropriate  cost  and  injury  data. 

19.  In  some  of  the  exisiting  provisions 
and  in  some  of  the  proposed  provisions, 


OSHA  uses  specific  numerical  Umits  to 
defme  and  clarify  the  duties  set  forth. 
For  example,  existing  \  1915.73(d)  and 
proposed  §  1915.203{a)(ii)  require 
guardrail  systems  to  be  used  around  all 
open  hatches  not  protected  by  coamings 
at  least  24  inches  high.  These  and  other 
limits  are  based  on  existing  laws  and 
consensus  standards,  and  are  used  in 
lieu  of  more  performance-oriented 
language  such  as  "guardrails  shall  be 
used  around  all  hatches  where  there  is  a 
fall  hazard,"  or  language  which  requires 
a  numerical  limit  but  then  allows  other 
configurations  which  give  "equivalent" 
protection.  OSHA  believes  that  although 
such  performance-oriented  language 
would  be  less  restrictive  on  employers, 
and  thus  give  them  more  options  when 
abating  a  hazard,  it  does  not  always  tell 
the  employer  exactly  what  is  required 
(i.e.,  how  to  do  something  "right").  On 
the  other  hand,  requiring  specific 
numerical  limits  in  the  rule  and  allowing 
the  employer  to  use  other  limits  which 
the  employer  can  show  will  provide 
"equivalent"  protection  may  respond  to 
both  these  concerns.  OSHA  believes 
that  the  use  of  specific  limits  in  certain 
provisions  (such  as  those  listed  above] 
provides  the  required  notice  to 
employers  as  to  how  they  can  comply 
with  a  provision  compared  to  how 
OSHA  intends  to  enforce  the  provision. 
OSHA  believes  that  such  notice  serves 
to  inform  employers  and  employees 
about  the  proper  way  to  do  things; 
promotes  consistency  in  hazard 
abatement  at  all  worksites;  and  also 
minimizes  legal  disputes  over  the  intent 
of  a  requirement.  On  the  other  hand, 
specification  language  can  increase 
costs  without  increasing  safety, 
discourage  technical  innovation,  prevent 
the  use  of  safe  alternatives,  and  fail  to 
anticipate  the  varying  needs  and 
situations  in  the  numerous  workplaces 
covered  by  the  standard. 

Public  comment  is  requested  on 
whether  or  not  OSHA's  use  of 
specification  language  is  appropriate,  or 
if  it  should  be  moved  to  a  non- 
mandatory  appendix  which  could 
provide  guidance  to  employers.  If  not, 
how  should  the  provisions  be  written  to 
provide  the  desired  flexibility  and  the 
required  fair  notice?  If  the  continued  use 
of  such  limits  is  appropriate,  are  the 
proposed  limits  sufficient  to  abate  the 
hazards?  Comments  should  include 
appropriate  cost  and  injury  data. 
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IV.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193,  February  17, 
1981),  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291, 
OSHA  has  determined  that  the 
promulgation  of  this  proposed  revision 
would  not  be  a  "major"  action.  The 
expected  annualized  costs  of  full 
compliance  would  be  about  $305,000. 

Background 

Under  Executive  Order  12291,  OSHA 
is  required,  in  general,  to  submit  any 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  "all  rules  other  than  major  rules"  to 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  at  least 
10  days  prior  to  publication  in  the 
Federal  Reoslw. 

In  light  of  the  data  currently  available 
to  OSHA,  the  economic  impact 
estimates  presented  in  this  preamble  are 
rough  estimates  which  are  likely  to  be 
refined  as  OSHA  receives  additional 
information. 

OSHA  solicits  further  comments  on 
the  estimates  presented  in  this  preamble 
and  those  comments  will  be  addressed 
and  incorporated  in  the  Regulatory 
Impact  Assessment  (RIA)  for  the  final 
rule. 

Data  Sources 

The  primary  source  for  this  section  is 
the  November  1985,  Draft  Final  Report 
by  CONSAD  Research  Corporation 
entitled.  "Data  to  Support  a  Regulatory 
Analysis  of  the  Proposed  Standard  for 
shipbuilding  and  Repairing."  In  addition, 
OSHA  also  used  an  October  1984  report 
by  Main  Hurdman/KMG  entitled, 
"Profile  of  the  Shipbuilding  and 
Repairing  Industry." 

Industry  Profile 

The  entire  shipbuilding,  ship  repairing, 
and  shipbreaking  industries  would  be 
affected  by  the  proposed  consolidation 
of  the  fall  protection  sections  of  the 
existing  Part  1915.  Subpart  E.  and  the 
existing  Part  1910.  Subpart  D.  In  recent 


years,  shipyards  have  not  prospered  as 
an  industry.  By  way  of  illustration,  there 
were  about  305  shipyards  operating  in 
1986  which  is  fewer  than  half  of  the  687 
shipyards  active  in  1982.  Another 
illustration  is  that  there  were  orders  for 
69  merchant  vessels  (1.82  million  tons) 
in  U.S.  shipyards  in  1980  but  no  new 
orders  for  merchant  vessels  since  1985. 
Although  this  loss  of  business  has  been 
partially  offset  by  the  increase  in  the 
U.S.  Navy's  demands  for  ships,  the 
decline  in  the  demand  for  commercial 
ships  will  Ukely  generate  a  further 
decline  in  the  number  of  active 
shipyards. 

Population-at-Risk 

OSHA  has  estimated  that  every 
shipyard  employee  frequently  works  at 
an  elevation  that  would  require  the 
worker  to  be  protected  from  falling.  The 
actual  number  of  these  employees  will 
depend  upon  the  level  of  shipyard  work. 
For  example,  shipyards  employed 
177,300  workers  in  1980  and  about 
136,300  workers  in  1986.  Consequently, 
given  the  potential  for  large  changes  in 
the  demand  for  this  industry's  product, 
OSHA  has  estimated  that  the 
population-at-risk  would  be  between 
136,300  and  180,000  employees. 

Risk  of  Fatality  or  Injury 

OSHA  has  estimated  that  the  annual 
number  of  injiuies  in  shipyards  due  to 
falls  from  those  elevations  covered 
under  this  subpart  was  between  905  and 
1,460  between  1981  and  1986.  Of  these 
injuries,  460  to  825  were  lost  workday 
injuries.  As  the  average  number  of  lost 
workdays  per  lost  shipyard  workday 
injury  was  between  20.4  and  26,  OSHA 
has  estimated  that  the  annual  number  of 
lost  workdays  in  shipyards  due  to  falls 
from  elevations  would  be  between 
10,330  days  and  16,980  days. 

In  addition,  OSHA  has  determined 
that  there  would  be  between  one  and 
two  annual  fatalities  in  shipyards 
associated  with  falls  from  elevations. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  this 
proposed  standard  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  existing  and 
readily  available  technology  and 
equipment. 

There  are  two  potential  sources  of 
benefits  from  this  proposed  standard. 
The  first  source  is  the  benefits  that 
would  accrue  to  those  workers  who  are 
at  risk  from  current  practices  involving 
working  at  elevations  in  shipyards. 
OSHA  believes  that  the  proposed 
consolidation  of  Parts  1910  and  1915 
would  likely  lead  to  an  increase  in 
future  compliance  levels  because 


consolidating  two  sets  of  these 
requirements  into  one  set  would  clarify 
the  rules.  In  addition,  the  proposal 
substitutes  performance  language  for 
much  of  the  existing  specification 
language.  Consequently,  it  could  make 
compliance  less  costly  while 
maintaining  employee  safety.  Thus,  the 
proposed  consolidation  may  lead  to  an 
increase  in  compliance  which,  in  turn, 
may  lead  to  an  increase  in  employee 
safety  during  work  at  elevations. 

The  second  source  is  the  benefits  and 
decreased  costs  that  should  accrue  to 
those  employers  who  would  be  allowed 
to  use  certain  safety  systems  and 
equipment  that  are  not  allowed  by  the 
existing  specification  requirements  but 
would  provide  the  same  level  of 
employee  safety  as  that  generated  by 
the  specifications.  The  use  of  these 
systems  and  equipment  would  allow 
employers  to  provide  the  necessary 
level  of  safety  for  their  employees  at 
less  cost  than  is  possible  imder  the 
existing  standards. 

OSHA  does  not  have  any  quantitative 
estimates  of  these  potential  benefits  and 
is  requesting  information  and  comments 
on  this  issue.  As  this  is  a  Preliminary 
Regulatory  Impact  Assessment  (PRIA), 
all  comments  will  be  carefully  analyzed 
by  OSHA  for  incorporation  into  the  RIA 
for  the  final  rule. 

The  basis  of  the  estimated  costs  of 
compliance  with  the  proposed  standard 
is  the  CONSAD  Report.  In  order  to 
obtain  this  information,  CONSAD 
circulated  copies  of  the  draft  proposed 
standards  to  the  two  major  industry 
trade  associations  and  to  individual 
shipbuilders.  CONSAD  then  employed 
telephone  questionnaires  and  site  visits 
to  elicit  information  concerning  the 
potential  economic  impact  of  the 
provisions  contained  in  the  draft 
proposed  consolidated  standard.  The 
information  was  used  by  CONSAD  to 
develop  its  estimates  of  the  costs  of 
comphance  and  those  costs  have  been 
adopted  by  OSHA  as  the  expected  costs 
of  comphance  with  the  proposed 
standards. 

Based  on  the  CONSAD  report  OSHA 
has  determined  that  there  is  one 
provision  that  would  involve  costs  of 
compliance.  The  proposed  consolidation 
requires  that  all  new  guardrails  and 
temporary  guardrails  have  a  minimum 
toprail  height  of  39  inches.  Existing 
guardrail  systems,  however,  are 
exempted  from  this  provision. 

Using  the  baseline  of  existing  industry 
practice,  OSHA  has  estimated  the 
annualized  costs  of  comphance  with  the 
proposed  consolidation  to  be  about 
$305,000.  Nevertheless,  as  previously 
mentioned,  this  is  a  preliminary  RIA  and 
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OSHA  invites  public  comment 
concerning  this  estimate.  Any  comment 
received  will  be  carefully  analyzed  by 
OSHA  for  incorporation  into  the  RIA  for 
this  final  rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  sag],  the  Assistant 
Secretary  has  preliminarily  certified  that 
the  proposal  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities.  OSHA  invites 
public  comment  concerning  this 
certification. 

The  important  criterion  that  governs  a 
Regulatory  Flexibility  Analysis  is 
whether  the  proposed  standard  would 
impose  significant  costs  upon  small 
entities.  "Significance"  is  determined  by 
the  impact  upon  profits,  market  share, 
and  on  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
effect  upon  small  entities  relative  to  that 
upon  large  entities  needs  to  be 
specifically  evaluated.  That  is,  OSHA 
must  determine  whether  the  proposal 
would  have  a  relatively  greater  negative 
effect  on  small  entities  than  on  large 
entities,  thereby  putting  small  entities  at 
a  competitive  disadvantage. 

The  proposed  standard,  however,  has 
no  changes  that  would  require 
significant  capital  expenditures. 
Furthermore,  as  these  proposed 
provisions  are  more  performance- 
oriented  than  specification-oriented, 
small  entities  can  use  cost-effective 
methods  of  employee  protection  best 
suited  to  their  particular  work 
situations.  The  costs  of  compliance  with 
the  proposed  standard  primarily  depend 
upon  the  amount  of  work  at  elevations 
and  upon  the  number  of  employees,  both 
of  which  typically  depend  upon  the  size 
of  the  firm.  There  are,  however,  some 
economies  of  scale  in  compliance  and 
the  costs  of  compliance  expressed  as  a 
percentage  of  total  revenues  would  be 
slightly  larger  for  very  small  firms 
(fewer  than  50  employees)  than  for  very 
large  firms  (greater  than  1,000 
employees).  Nevertheless,  these 
compliance  costs  would  be  a  minimal 
component  of  the  overall  cost  of  the 
shipyard  production.  As  a  result,  this 
proposed  standard  would  not  put  small 
entities  at  a  competitive  disadvantage 
relative  to  large  entities. 

Thus.  OSHA  has  concluded  that  this 
proposed  standard  would  not  have  a 
significant  adverse  impact  upon  a 
substantial  number  of  small  entities. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  N-3870, 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210.  OSHA  invites 
comments  concerning  the  conclusions 


reached  in  both  the  Preliminary 
Regulatory  Impact  Assessment  and  the 
Regulatory  Flexibility  Certification. 

V.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
the  Guidelines  of  the  Council  of 
Environmental  Quality  (CEQ)  (40  CFR 
PartslSOO  through  1517).  and  Department 
of  Labor's  NEPA  Procedures  (29  CFR 
Part  11).  As  a  result  of  this  review,  the 
Assistant  Secretary  of  OSHA  has 
determined  that  the  proposed  rule  will 
have  no  significant  environmental 
impact. 

"The  proposed  revisions  focus  on  the 
reduction  of  accidents  or  injuries  by 
means  of  work  practices  and 
procedures,  and  proper  use  and 
handling  of  equipment.  The  proposal 
also  contains  language,  definition,  and 
format  changes.  These  revisions  do  not 
impact  on  air,  water,  or  soil  quality, 
plant  or  animal  life,  the  use  of  land,  or 
other  aspects  of  the  environment. 
Therefore,  these  revisions  are 
categorized  as  excluded  actions 
according  to  Subpart  B,  §  11.10.  of  the 
DOL  NEPA  regulations. 

VI.  Recordkeeping 

This  proposal  contains  no 
recordkeeping  requirements. 

VII.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
February  27. 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-046.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  Room  N-2634,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  655)  and  29  CFR 
1911.11.  interested  parties  may  file 
objections  to  the  proposal  and  request 
an  informal  hearing.  The  objections  and 
hearing  requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
address  above  and  must  comply  with 
the  following  conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 


the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
each  objection  is  taken  or  about  which 
the  hearing  request  is  made,  and  must 
state  the  grounds  therefore; 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
desires  to  request  an  oral  hearing. 

OSHA  recognizes  that  there  may  also 
be  interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VIII.  State  Plan  Standards 

The  25  States  and  territories  having 
OSHA-approved  occupational  safety 
and  health  plans  which  cover  the  issues 
of  maritime  safety  and  health  must 
revise  their  existing  standard  within  six 
months  of  the  publication  date  of  the 
final  standard  or  show  OSHA  why  there 
is  no  need  for  action,  e.g.,  because  an 
existing  State  standard  covering  this 
area  is  already  "at  least  as  effective"  as 
the  revised  Federal  standard.  Currently 
five  States  (California,  Minnesota, 
Oregon.  Vermont  and  Washington)  with 
their  own  State  plans  cover  private 
sector  on-shore  maritime  activities. 
Federal  OSHA  enforces  maritime 
standards  offshore  in  all  states  and 
provides  onshore  coverage  of  maritime 
activities  in  Federal  OSHA  States  and  in 
the  following  State  plan  States  and 
territories:  Alaska,  Arizona. 
Connecticut  ',  Hawaii,  Indiana.  Iowa, 


'  Plan  covers  only  State  and  local  government 
employees. 


Kentucky,  Maryland.  Michigan.  Nevada. 
New  Mexico,  New  York,  '  North 
Carolina,  Puerto  Rico.  South  Carolina. 
Tennessee.  Utah.  Virginia,  Virgin 
Islands,  and  Wyoming.  (All  States  with 
State  plans  must  also  extend  coverage 
to  State  and  local  government 
employees  engaged  in  maritime 
activities.) 

List  of  Subjects  in  29  CFR  Part  1915 

Guardrail  systems.  Marine  safety. 
Occupational  safety  and  health, 
Personal  flotation  devices.  Perscni;!  fall 
protection  equipment.  Safety.  Safety 
nets.  Ship  repair.  Shipyard  employment. 
Vessels. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4.  6 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
657).  section  41  of  the  Longshore  and 
Harbor  Worker's  Compensation  Act.  as 
amended  (33  U.S.C.  941),  Secretary  of 
Labors  Order  No.  9-83  (48  FR  35736). 
and  29  CFR  Part  1911.  it  is  proposed  to 
emend  29  CFR  Part  1915  as  set  forth 
below. 

Signed  at  Washington.  DC.  this  17th  day  of 
November.  1988. 
John  A.  Pendergrass. 

Assistant  Secretary  of  Labor. 

PART  1915— {Amended] 

1.  The  authority  citation  for  Part  1915 
would  continue  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers.  Compensation  Act  (33  U.S.C.  941); 
sees.  4,  6.  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736)  as  applicable;  and  29  CFR  Part  1911. 

2.  29  CFR  Part  1915  would  be  amended 
by  adding  a  new  Subpart  M  to  read  as 
follows: 

Subpart  M— Fall  Protection 

Sec. 

1915.201  Scope,  application,  and  definitions 

applicable  to  this  subpart. 
915.202  Requirements  to  have  fall 

protection. 
1915.203  Fall  protection  systems  criteria 

and  practices. 
Appendix  A  to  Subpart  M — Guardrail 
Systems. 


Subpart  M— Fall  Protection 

§  191 5.20 1    Scope,  application,  and 
definitions  applicable  to  this  subpart 

(a)  Scope  and  application.  (1)  This 
subpart  sets  forth  requirements  for  fall 
protection  to  be  provided  for  and  used 
by  employees  in  shipyard  workplaces 
and  operations  (including  shipbuilding, 
ship  repairing,  and  shipbreaking),  but 
does  not  apply  to  construction 
operations  in  shipyards  covered  under 
29  CFR  Part  1926. ' 

(2)  The  provisions  of  29  CFR  1910.21. 
1910.22(b).  1910.22(c).  and  1910.23  do  not 
apply  to  shipyard  workplaces  and 
operations. 

(3)  Section  1915.202  sets  forth  those 
shipyard  workplaces,  conditions, 
operations,  and  circumstances  for  which 
fall  protection  shall  be  provided  and 
used,  except  as  follows: 

(i)  Provisions  requiring  fall  protection 
for  em.ployees  on  stairways  and  ladders 
are  provided  in  §§1915.71  through 
1915.90  of  this  part  (Subpart  E). 

(ii)  Provisions  requiring  fall  protection 
for  employees  on  scaffolds  are  provided 
in  §§1915.251  through  1915.253  of  this 
part  (Subpart  N). 

(4)  Section  1915.203  sets  forth  the 
requirements  for  the  installation, 
construction,  and  use  of  guardrail 
systems,  safety  net  systems,  covers,  and 
falling  object  protection  required  by  the 
part.  Criteria  for  personal  fall  arrest 
systems,  positioning  device  systems, 
and  personal  flotation  devices  are 
provided  in  §§1915.151  through  1915.160 
of  this  part  (Subpart  I). 

(5)  Facilities  or  equipment  installed 
prior  to  30  days  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register 
may  comply  with  the  requirements  in 
brackets  ([  ])  in  this  subpart  in  leu  of 
the  corresponding  unbracketed 
requirements. 

(b)  Definitions  applicable  to  this 
subpart. 

"Dangerous  equipment"  means 
equipment  such  as  machinery,  electrical 
equipment,  and  other  units  which,  as  a 
result  of  form  or  function,  may  be 
hazardous  to  employees  who  fall  onto  or 
into  such  equipment. 

"Equivalent"  means  alternative 
designs,  materials,  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  or  greater  degree  of  safety  for 
employees  than  the  method  or  item 
specified  in  the  standard. 

"Failure"  means  load  refusal, 
breakage,  or  separation  of  component 
parts.  Load  refusal  is  the  point  where 
the  ultimate  strength  is  exceeded. 

"Guardrail  system"  means  a  vertical 
barrier,  normally  consisting  of.  but  not 
limited  to.  an  assembly  of  toprails. 


midrails,  and  posts,  erected  to  prevent 
employees  from  falling  to  lower  levels. 
"Lower  levels"  means  those  areas  to 
which  an  employee  can  fall.  Such  areas 
include  ground  levels,  decks,  flats. 
docks,  floors,  roofs,  ramps,  gangways, 
grates,  piers,  wharves,  runways, 
excavations,  pits,  tanks,  material,  water, 
equipment,  and  other  surfaces. 

"Personal  fall  arrest  system"  means  a 
combination  of  body  belt  or  body 
harness,  and  lanyard,  deceleration 
device,  lifeline,  and  point  of  anchorage. 
"Personal  flotation  device"  means  a 
life-jacket  type  vest  used  to  provide 
flotation  assistance. 

"Positioning  device  system"  means  a 
body  belt  or  body  harness  system  rigged 
to  allow  an  employee  to  be  supported  on 
an  elevated  vertical  siuface,  such  as  a 
wall  or  ship's  funnel,  and  to  work  with 
both  hands  free  while  leaning 
backwards. 

"Qualified  person"  means  one  who. 
by  possession  of  a  recognized  degree, 
certificate,  or  professional  standing,  or 
who  by  extensive  knowledge,  training, 
and  experience,  has  successfully 
demonstrated  the  ability  to  solve  or 
resolve  safety  problems  relating  to  the 
subject  matter,  the  work,  or  the  project. 

"Toeboard"  means  a  low  protective 
barrier  to  prevent  the  fall  of  materials 
and  equipment  to  lower  levels. 

"U-guard"  means  a  barrier  shaped 
like  an  inverted  "U"  which  is  used  at 
manhole  openings  on  vessels  to  provide 
fall  protection.  These  guards  are  also 
known  as  "hairpins."  "fieldgoals."  and 
"horseshoes." 

"Unprotected  sides  and  edges"  means 
any  side  or  edge  (except  at  entrances  to 
points  of  access)  of  a  deck,  platform,  flat 
(or  similar  surface  on  a  vessel),  floor, 
roof,  ramp,  catwalk,  or  runway  where 
there  is  no  wall  or  guardrail  system  at 
least  39  inches  (1.0m)  [Grandfather 
provisions:  36  inches  (0.9m);  see 
§  1915.201(a)(3)l  high. 

"Vessel  section"  means  a  sub- 
assembly, module,  or  other  component 
of  a  vessel  being  built,  repaired,  or 
broken. 

"Walking/working  surface"  means 
any  surface  on  which  employees  must 
be  located  in  order  to  perform  their  job 
duties. 

§  1915.202    Requirements  to  have  fall 
protection. 

(a)  General.  (1)  All  fall  protection 
shall  be  installed  before  employees 
begin  any  other  work  on  or  from  the 
surface  or  area  where  fall  protection  is 
required. 

(2)  The  provisions  of  this  section  do 
not  apply  to  unprotected  sides  and 
edges  of  the  top.  waterside,  walking/ 
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working  surface  of  wharves,  piers,  and 
quays,  nor  to  the  loading  side  of  loading 
docks,  nor  to  assembly  tables,  vehicles, 
or  trailers. 

(b)  Fall  protection  on  vessels,  vessel 
sections,  and  vessel  means  of  access. 
Employees  on  decks  and  other  walking/ 
working  surfaces  aboard  vessels,  vessel 
sections,  and  on  vessel  means  of  access 
shall  be  protected  from  fall  hazards  as 
follows: 

(1)  Employees  working  near  flush 
manholes  and  other  small  openings  of 
comparable  size  in  the  deck  and  other 
working  surfaces  shall  be  protected  by 
the  use  of  covers,  guardrail  systems,  or 
U-guards,  except  where  the  use  of  such 
protection  is  made  impracticable  as  a 
result  of  the  nature  of  the  work  actually 
in  progress. 

(2)  Employees  working  near  open 
hatches  not  protected  by  coamings  to  a 
height  of  24  inches  (61  cm),  and 
employees  working  near  all  other  large 
openings  shall  be  protected  by  the  use  of 
guardrail  systems,  except  where  the  use 
of  such  guards  is  made  impracticable  as 
a  result  of  the  nature  of  the  work 
actually  in  progress. 

(3)  Employees  working  near 
unprotected  sides  and  edges  of  decks, 
platforms,  flats,  and  similar  flat  surfaces 
more  than  five  feet  (1.5  m)  above  lower 
levels  (except  water)  shall  be  protected 
by  the  use  of  guardrail  systems,  except 
where  the  use  of  such  guards  is  made 
impracticable  as  result  of  the  nature  of 
the  work  actually  in  progress. 

(4)  Employees  working  near 
unprotected  sides  and  edges  of  decks, 
platforms,  flats,  and  similar  surfaces 
above  water  on  vessels  afloat  shall  be 
protected  by  personal  flotation  devices. 

(5)  Employees  boarding,  leaving,  or 
working  from  small  boats  or  floats  shall 
be  protected  by  personal  flotation 
devices. 

(6)  Sections  of  bilges  from  which  floor 
plates  or  gratings  have  been  removed 
shall  be  guarded  by  guardrails,  except 
where  the  use  of  such  guards  is  made 
impracticable  as  a  result  of  the  nature  of 
the  work  actually  in  progress.  If  these 
open  sections  are  in  a  walkway,  at  least 
two  2  inch  by  10  inch  planks  placed  side 
by  side,  or  equivalent,  shall  be  laid 
across  the  opening  to  provide  a  walking 
surface. 

(7)  Gratings,  walkways,  and  catwalks 
from  which  sections  or  ladders  have 
been  removed  shall  be  barricaded  with 
guardrails. 

(8)  When  firebox  floors  present 
tripping  hazards  of  exposed  tubing  or  of 
missing  or  removed  refractory,  planking 
shall  be  laid  to  afford  safe  footing  while 
work  is  being  carried  on  within  the 
boiler. 


(9)  Employees  working  near  the  edges 
of  floating  dry  dock  wing  walls  shall  be 
protected  by  guardrail  systems.  Sections 
of  the  railings  may  be  temporarily 
removed  where  necessary  to  permit  line 
handling  while  a  vessel  is  entering  or 
leaving  the  dock. 

(10)  Employees  working  on  the  deck  of 
a  floating  dry  dock  where  they  are 
exposed  to  the  hazard  of  falling  into  the 
water  shall  be  protected  by  the  use  of  a 
guardrail  system  installed  along  the 
ends  of  the  dry  dock.  When  such  a 
railing  would  be  impracticable, 
employees  shall  use  personal  fall  arrest 
systems  or  positioning  device  systems 
rigged  to  prevent  employees  from  falling 
into  the  water. 

(11)  Employees  on  gangways  and 
turntables  used  for  vessel  access  shall 
be  protected  by  guardrail  systems. 

(c)  Fall  protection  ashore.  Employees 
not  on  vessels,  vessel  sections,  or  vessel 
means  of  access  shall  be  protected  from 
fall  hazards  as  follows: 

(1)  Except  as  provided  in  paragraphs 
(c)(2)  through  (c)(5)  of  this  section 
below,  employees  on  floors,  roofs, 
ramps,  walkways,  graving  dock  edges, 
and  other  walking/working  surfaces 
with  unprotected  sides  and  edges  four 
feet  (1.2  m)  or  more  above  lower  levels, 
shall  be  protected  by  the  use  of 
guardrail  systems.  When  the  use  of 
guardrail  systems  is  impracticable, 
employees  shall  be  protected  by  the  use 
of  personal  fall  arrest  systems, 
positioning  device  systems,  or  safety  net 
systems. 

(2)  In  areas  where  guardrail  systems 
or  portions  of  guardrail  systems  have 
been  removed  to  allow  the  passage  of 
materials,  tools,  or  equipment, 
employees  shall  be  protected  by  the  use 
of  personal  fall  protection  equipment. 

(3)  Employees  less  than  four  feet  (1.2 
m)  above  dangerous  equipment  shall  be 
protected  by  guardrail  systems  or 
equipment  guards. 

(4)  Employees  four  feet  (1.2  m)  or  more 
above  dangerous  equipment  shall  be 
protected  by  guardrail  systems,  personal 
fall  arrest  systems,  or  safety  net 
systems. 

(5)  Employees  on  floors,  roofs, 
roadways,  vehicular  aisles,  and  other 
walking/working  surfaces  with  holes 
(including  skylights  and  open  pits)  into 
which  employees  can  accidentally  walk 
shall  be  protected  by  covers  or  guardrail 
systems,  or  the  hole  shall  be  guarded  by 
an  attendant. 

(i)  Covers  used  for  protection  shall  be 
closed  when  the  hole  is  not  in  use. 

(ii)  When  the  cover  is  open  or 
removed,  employees  shall  be  protected 
by  guardrail  systems,  or  the  hole  shall 
be  guarded  by  an  attendant. 


(6)  Employees  exposed  to  the  hazard 
of  falling  into  tanks,  vats,  and  similar 
enclosures  shall  be  protected  by 
guardrail  systems  or  covers. 

(7)  Employees  working  on,  at,  or  near 
wall  openings  (including  openings  with 
chutes  attached)  shall  be  protected  from 
falling  through  or  into  the  wall  opening 
by  the  use  of  a  guardrail  system, 
whenever  the  outside  bottom  edge  of  the 
wall  opening  is  more  than  four  feet  (1.2 
m)  above  lower  levels  and  the  inside 
bottom  edge  of  the  wall  opening  is  less 
than  39  indies  (1.0  m)  [Grandfather 
provisions:  36  inches  (0.9  m);  see 

§  1915.201(a)(3)]  above  the  walking/ 
working  surface. 

(d)  Protection  from  falling  objects. 

Except  as  provided  for  scaffolds  in 
Subpart  N,  employees,  in  addition  to 
wearing  hardhats  as  required  by 
S  1915.155  of  this  part,  shall  be  protected 
by  falling  object  protection  as  necessary 
when  they  are  on  or  immediately 
adjacent  to  vessels  or  vessel  sections.  In 
addition,  falling  object  protection  shall 
be  installed  at  all  times  at  all  other 
locations  beneath  which  employees  can 
pass,  there  is  moving  machinery,  or 
there  is  equipment  with  which  falling 
materials  could  create  a  hazard.  Such 
protection  shall  consist  of  toeboards. 
screens,  or  guardrail  systems  erected  to 
prevent  objects  from  being  displaced 
from  higher  levels;  or  by  canopy 
structures  erected  to  deflect  the  falling 
objects. 

§  191  S.203    Fail  protection  systems  crttsrta 
and  practices. 

(a)  Guardrail  systems.  Guardrail 
systems  installed  and  used  to  meet  the 
requirements  of  this  part  shall  comply 
with  the  following  provisions: 

(1)  The  top  edge  height  of  toprails  or 
equivalent  guardrail  system  members 
shall  be  as  follows: 

(i)  Thirty  inches  (76  cm)  to  45  inches 
(114  cm)  for  systems  installed  around 
flush  manholes  and  other  small  openings 
of  comparable  size  located  in  decks  and 
other  walking/working  surfaces  aboard 
vessels  and  vessel  components,  and  for 
systems  installed  on  gangways  and 
turntables  (with  the  height  measured 
perpendicularly  from  the  rail  to  the 
walking  surface  at  the  stanchion),  and 
for  systems  installed  on  walkways  and 
ramps  used  for  vessel  access. 

(ii)  Thirty-six  inches  (92  cm)  to  45 
inches  (114  cm)  for  systems  installed 
around  open  hatches  not  protected  by 
coamings  to  a  height  of  24  inches  (61 
cm),  and  for  systems  installed  around 
other  large  openings  aboard  vessels  and 
vessel  components. 

(iii)  Thirty-nine  inches  (99  cm) 
[Grandfather  provisions:  36  inches  (92 


cm);  see  §  1915.201(a)(3)]  to  45  inches 
(114  cm)  for  systems  installed  on 
drydocks,  edges  of  graving  docks,  and 
around  all  other  fall  hazard  areas. 

(2)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  or 
equivalent  intermediate  structural 
members  shall  be  installed  between  the 
top  edge  of  the  guardrail  system  and  the 
walking/working  surface  where  there  is 
no  wall  or  parapet  wall  at  least  21 
inches  (53  cm)  high. 

(i)  Midrails.  when  used,  shall  be 
installed  at  a  height  midway  between 
the  top  edge  of  the  guardrail  system  and 
the  top  of  the  walking/working  surface 
where  there  is  no  wall  or  parapet  wall  at 
least  21  inches  (53  cm)  high. 

(ii)  Screens  and  mesh,  when  used, 
shall  extend  from  the  toprail  to  the 
walking/working  surface,  and  along  the 
entire  opening  between  toprail  supports. 

(iii)  Intermediate  vertical  members 
(such  as  balusters),  when  used  between 
posts,  shall  be  not  more  than  19  inches 
(.48  cm)  apart. 

(iv)  Other  structural  members  shall  be 
installed  such  that  there  are  no  openings 
in  the  guardrail  system  that  are  more 
than  19  inches  (.48  m)  wide. 

(3)  Guardrail  systems  shall  be  capable 
of  withstanding,  without  failure,  a  force 
of  at  least  200  pounds  (890  N)  applied 
within  two  inches  (5.1  cm)  of  the  top 
edge,  in  any  outward  or  downward 
direction,  at  any  point  along  the  top 
edge. 

(4)  When  the  200  pound  (890  N)  test 
load  specified  in  paragraph  (a)(3)  is 
applied  in  a  downward  direction,  the 
top  edge  of  the  guardrail  system  shall 
not  deflect  to  a  height  less  than  the 
minimum  heights  specified  in  paragraph 
(a)(1)  above. 

(5)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  structural 
members  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  150  pounds  (666  n)  applied  in 
any  downward  or  outward  direction  at 
any  point  along  the  midrail  or  other 
member.  Guardrail  systems  on 
gangways  on  vessels  inspected  and 
certified  by  the  U.S.  Coast  Guard  will  be 
deemed  to  meet  the  requirements  of 
paragraphs  (a)(3)  through  (a)(5)  of  this 
section,  except  in  cases  where  the 
vessel's  regular  gangway  is  not  being 
used. 

(6)  Guardrail  systems  shall  be  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations, 
and  to  prevent  snagging  of  clothing 
which  could  cause  an  employee  to  fall. 

(7)  The  ends  of  all  toprails  and 
midrails  shall  not  overhang  the  terminal 
posts  except  where  such  overhang  does 
not  constitute  a  projection  hazard. 


(8)  Steel  banding  and  plastic  banding 
shall  not  be  used  as  toprails  or  midrails. 

(9)  Toprails  and  midrails  shall  be  at 
least  one-quarter  inch  (0.8  cm)  nominal 
diameter  or  thickness. 

(10)  When  guardrail  systems  are 
exposed  to  hot  work  (i.e.,  welding, 
burning,  or  other  heat  producing 
operations)  or  corrosive  chemicals, 
manila  or  synthetic  fiber  rope  rails  shall 
not  be  used. 

(11)  When  guardrail  systems  are  used 
at  materials,  tools,  or  equipment 
handling  areas,  a  chain,  gate  or 
removable  guardrail  section  shall  be 
placed  across  all  access  openings 
between  guardrail  sections  when 
handling  operations  are  not  taking 
place. 

(12)  When  guardrail  systems  are  used 
at  holes  or  openings  in  walking/working 
surfaces,  they  shall  be  erected  on  all 
unprotected  sides  and  edges  of  the  hole 
or  opening. 

(13)  When  guardrail  systems  are  used 
around  holes  or  openings  used  for  the 
passage  of  materials,  the  hole  or  opening 
may  have  not  more  than  two  sides 
provided  with  removable  guardrail 
sections  to  allow  the  passage  of 
materials. 

(14)  W'hen  guardrail  systems  are  used 
around  holes  or  openings  which  are 
used  as  personnel  points  of  access  (such 
as  ladderways).  they  shall  be  provided 
with  a  gate  or  be  so  offset  that  a  person 
cannot  walk  directly  into  the  hole. 

(15)  Guardrail  systems  on  ramps  and 
runways  shall  be  erected  along  each 
unprotected  side  or  edge:  however, 
when  operating  conditions  preclude 
installation  of  a  guardrail  system  along 
both  sides,  the  guardrail  system  may  be 
omitted  along  one  side  if  the  ramp  or 
runway  is  at  least  18  inches  (.5  m)  wide. 

(b)  Safety  net  systems.  Safety  net 
systems  installed  and  used  to  meet  the 
requirements  of  this  Part  shall  comply 
with  the  following  provisions: 

(1)  Safety  nets  shall  extend  outward 
at  least  15  feet  (4.6  m)  from  the 
outermost  projection  of  the  work 
surface. 

(2)  Safety  nets  shall  be  installed  as 
close  as  practicable  under  the  walking/ 
working  surface  on  which  employees 
are  working,  but  in  no  case  more  than  25 
feet  [7.7  m)  below  such  level. 

(3)  Safety  nets  shall  be  installed  with 
sufficient  clearance  imder  them  to 
prevent  contact  with  the  surface  or 
structure  below  when  subjected  to  an 
impact  force  equal  to  the  drop  test 
specified  in  paragraph  (b)(4)  of  this 
section. 

(4)  Safety  nets  and  their  installations 
shall  be  capable  of  absorbing  without 
failure  an  impact  force  equal  to  that 
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produced  by  the  drop  test  specified  in 
paragraph  (b)(4)(i)  of  this  section. 

(i)  Safety  nets  and  safety  net 
installations  shall  be  drop-tested  at  the 
jobsite  before  being  used  as  a  fall 
protection  system.  The  drop-test  shall 
consist  of  a  400  pound  (180  kg]  bag  of 
sand  30  ±  2  inches  (76  ±  5  cm)  in 
diameter  dropped  into  the  net  from  the 
highest  walking/working  surface  on 
which  employees  are  to  be  protected. 

(ii)  EXCEPTION:  When  the  employer 
can  demonstrate  that  a  drop-test  is  not 
practicable,  the  net  and  net  installation 
shall  be  certified  by  a  qualified  person 
to  be  in  compliance  with  the  provisions 
of  paragraphs  (b)(3)  and  (b](4)(i)  of  this 
section. 

(5)  Safety  nets  shall  be  inspected 
weekly  for  mildew,  wear,  damage,  and 
other  deterioration,  and  defective 
components  shall  be  removed  from 
service. 

(6)  Materials,  scrap  pieces,  and  tools 
which  have  fallen  into  the  safety  net 
shall  be  removed  as  soon  as  possible 
from  the  net  and  at  least  before  the  next 
work  shift. 

(7)  The  maximum  size  of  each  safety 
net  mesh  opening  shall  not  exceed  36 
square  inches  (225  cm^  nor  be  longer 
than  six  inches  (15  cm)  on  any  side 
measured  center-to-center  of  mesh  ropes 
or  webbing.  All  mesh  crossings  shall  be 
secured  to  prevent  enlargement  of  the 
mesh  opening. 

(8)  Each  safety  net  (or  section  of  it) 
shall  have  a  border  rope  for  webbing 
with  a  minimum  breaking  strength  of 
5,000  pounds  (22.2  kN). 

(9J  Connections  between  safety  net 
panels  shall  be  as  strong  as  integral  net 
components  and  shall  be  spaced  not 
more  than  six  inches  (15  cm)  apart. 

(c)  Covers.  Covers  for  holes  in  floors, 
roofs  (including  skylights),  roadways, 
vehicular  aisles,  and  other  walking/ 
working  surfaces  which  are  not  on 
vessels,  vessel  sections,  or  vessel  means 
of  access.  oKall  comply  with  the 
following  provisions: 

(1)  Covers  located  in  roadways  and 
vehicular  aisles  shall  be  capable  of 
supporting,  without  failure,  at  least 
twice  the  maximum  axle  load  of  the 
largest  vehicle  expected  to  cross  over 
the  hole  [Grandfather  provisions:  20,000 
pounds  (9.120  kg);  See  §  1915.201(a)(3)]. 

(2)  All  other  covers  shall  be  capable 
of  supporting,  without  failure,  the 
maximum  total  anticipated  load  of 
employees,  equipment,  and  materials  to 
be  applied  to  the  cover  at  any  one  time, 
or  250  pounds  (114  kg),  whichever  is 
greater  [Grandfather  provisions:  200 
pounds  (91  kg);  See  51915.201(a)(3)]. 

(3)  All  covers  shall  be  installed  so  as 
to  prevent  accidental  displacement. 
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(4)  Covers  over  steam  pits  shall  not  be 
made  of  plywood. 

(d)  Protection  from  falling  objects. 
Falling  object  protection  installed  and 
used  to  meet  the  requirements  of  (his 
Part  shall  comply  with  the  following 
provisions: 

(1)  Toeboards,  when  used  as  falling 
object  protection,  shall  be  erected  along 
the  edge  of  the  overhead  walking/ 
working  surface  for  a  distance  sufficient 
to  protect  employees  using  the  point  of 
access  below. 

(2)  Toeboards  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  50  pounds  (222  N)  applied  in  any 
downward  or  outward  direction  at  any 
point  along  the  toeboard. 

(3)  Toeboards  shall  be  a  minimum  of 
three  and  one-half  inches  (8.9  cm)  in 
height  measured  vertically  from  their  top 
edge  to  the  level  of  the  walking/working 
surface.  They  shall  have  not  more  than 
one-half  inch  (1.3  cm)  clearance  above 
the  walking/working  surface.  They  shall 
be  solid  or  have  openings  not  over  one 
inch  (2.5  cm)  in  greatest  dimension. 

(4)  Where  tools,  equipment,  or 
materials  are  piled  higher  than  the  top 
edge  of  a  toeboard,  paneling  or 
screening  shall  be  erected  from  the 
walking/working  surface  or  toeboard  to 
the  top  of  a  guardrail  system's  toprail  or 
nudrail,  for  a  distance  sufficient  to 
protect  the  employees  using  the  point  of 
access  below. 

(5)  Guardrail  systems,  when  used  as 
falling  object  protection,  shall  have  all 
openings  small  enough  to  reject  passage 
of  potential  falling  objects. 

Appendix  A  to  Subpart  M — Guardrail 
Systems 

The  standard  requires  guardrail  systems 
and  components  to  be  designed  and  built  t(k 
meet  certain  requirements  including 
§  1915.203  (a)(3).  (a){41,  (a)(5).  and  (d)(2).  This 
appendix  serves  as  a  non-mandatory 
guideline  to  assist  employers  in  complying 
with  these  requirements.  An  employer  may 
use  these  guidelines  as  a  starting  point  for 
designing  guardrail  and  toeboard  systems. 
However,  the  guidehnes  do  not  proivide  all 
the  information  necessary  to  build  a  complete 
system,  and  the  employer  is  still  re.spon2iible 
for  designing  and  assembling  these 
components  in  such  a  way  that  the  completed 
system  will  meet  the  capacity  and  strength 
requirements  of  the  standard.  Components 
for  which  no  specific  guidelines  are  given  in 
this  appendix  (e.g.,  joints,  base  connections, 
components  made  with  other  materials,  and 
components  with  other  dimensions)  must  also 
be  designed  and  constructed  in  such  a  way 
that  the  completed  system  meets  the  capacity 
and  strength  requirements  of  \  1915.203. 

(1)  For  wood  components:  Wood 
components  shall  be  minimum  1.500  Ib-ft/in' 
fiber  (stress  grade]  construction  grade 
lumber  the  posts  shall  be  at  least  two-inch 
by  four-inch  lumber  spaced  not  more  than 


eight  feet  apart  on  centers;  the  toprail  shall 
be  at  least  two-inch  by  four-inch  lumber,  the 
intermediate  rail  shall  be  at  least  two-inch  by 
four-inch  lumber  the  toeboard  shall  be  at 
least  one-inch  by  four-inch  lumlier.  All 
lumber  dimensions  are  nominal  sizes  as 
provided  by  the  American  Softwood  Lumber 
Standards,  dated  (anuary  1970. 

(2)  For  pipe  railings:  posts,  toprails,  and 
intermediate  railings  shall  be  at  least  one  and 
one-half  inches  nominal  diameter  with  posts 
spaced  not  more  than  eight  feet  apart  on 
centers. 

(3)  For  structural  steel  railings:  posts, 
toprails,  and  intermediate  rails  shall  be  at 
least  two-inch  by  two-inch  by  three-eighths- 
inch  angles,  with  posts  spaced  not  more  than 
eight  feet  apart  on  centers. 

[FR  Doc.  88-27002  Filed  11-28-88;  8^t5  am) 
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29  CFR  Part  1915 

[Docket  No.  S-047] 

Safety  Standards  for  Scaffolds  Used  In 
Shipyard  Employment 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY*.  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  shipyard 
employment  safety  standards 
addressing  scaffolds.  The  standards 
proposed  for  revision  regulate  the 
design,  construction,  and  use  of 
scaffolds  in  shipyards. 

The  existing  shipyard  employment 
standards  (29  CFR  Part  1915)  apply  to 
shipbuilding,  ship  repairing,  and 
shipbreaking  operations  and  related 
employments.  However,  the  present 
standards  in  Part  1915  are  not 
comprehensive  in  their  coverage  of 
shipyard  hazards,  and  are  supplemented 
by  the  general  industry  standards  (29 
CFR  Part  1910)  as  necessary  to  provide 
complete  coverage  for  all  the  hazards 
encountered  in  shipyards.  This 
document  is  one  of  a  series  of  proposals 
which  are  intended  to  revise  Part  1915  to 
provide  comprehensive  coverage  of 
shipyard  employment  solely  within  that 
part. 

This  action  will  consolidate  and 
update  the  shipyard  employment 
scaffold  standards  and  the  appropriate 
general  industry  scaffold  standards  into 
a  single,  comprehensive  Part  1915  that 
would  apply  to  all  activities  and  areas 
in  shipyards  (except  construction 
activities  covered  by  Part  1926).  The 
proposed  provisions  will  delete  many 
existing  specification  provisions  which 
currently  limit  employer  iimovation.  and 
where  appropriate,  use  performance- 


oriented  provisions  to  address  scaffold 
hazards. 

The  speciHc  topic  of  scaffolds  is 
currently  addressed  in  Subpart  E  of  the 
current  Shipyard  Employment 
Standards,  along  with  the  topics  of 
access  and  egress,  ladders,  and  other 
walking/working  surface 
considerations.  To  format  the  rules  into 
a  more  logical  grouping  of  topics,  this 
and  related  actions  would  retain 
coverage  of  ladders  and  other  access 
and  egress  concerns  in  Subpart  E,  and 
would  relocate  fall  protection  and 
scaffolds  from  the  current  Subpart  E  to  a 
new  Subpart  M — Fall  Protection,  and  a 
new  Subpart  N — Scaffolds. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  27, 1989.  Hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

ADDRESS:  Written  comments  and 
requests  for  a  hearing  should  be  sen!  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-047,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  Room  N-2634, 200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Materials  in  the  rulemaking 
record  are  available  for  public 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Telephone  (202)  523-8151. 

SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  notice  of 
proposed  rulemaking  is  Roy  F.  Gumham, 
Office  of  Construction  and  Civil 
Engineering  Safety  Standards, 
Occupational  Safety  and  Health 
Administration. 

I.  Background  and  Approach 

In  May  1971,  the  Occupational  Safety 
and  Health  Administration  under 
authority  granted  by  section  6(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655),  adopted  established 
Federal  standards  issued  under  section 
41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941),  as  standards  applicable  to  ship 
repairing  (29  CFR  Part  1915), 
shipbuilding  (29  CFR  Part  1918),  and 
shipbreaking  (29  CFR  Part  1917) 
operations.  In  addition,  OSHA  adopted 
other  Federal  standards  and  national 
consensus  standards  as  general  industry 
standards  (29  CFR  Part  1910)  and 
construction  industry  standards  (29  CFR 
Part  1928)  which  were  made  applicable 
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to  hazards  and  working  conditions  not 
specifically  covered  by  Parts  1915. 1916. 
or  1917.  On  April  20. 1982,  the  ship 
repairing,  shipbuilding,  and 
shipbreaking  standards  were 
consolidated  into  one  Part  1915  of  Title 
20,  Code  of  Federal  Regulations,  and 
titled  "Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment" 
(47  FR  16984).  The  consolidation 
eliminated  duplicate  provisions  and 
overlapping  provisions,  but  did  not  alter 
any  substantive  requirements.  The 
consolidation  did  not  affect  the 
applicability  of  general  industry 
standards  of  29  CFR  Part  1910  to 
hazards  or  conditions  in  shipyard 
employments  not  specifically  addressed 
in  the  consc^dated  Part  1915  (see  29 
CFR  1910.5(c)(2)). 

In  1982.  the  Shipbuilders  Council  of 
America  and  the  American  Waterways 
Shipyard  Conference  requested  OSHA 
to  identify  the  specific  applicable 
provisions  of  the  general  industry 
standards  which  apply  to  shipyards,  and 
consolidate  them  with  the  existing  Part 
1915  provisions  into  a  single  set  of 
shipyard  employment  standards.  OSHA 
has  determined  that  such  consolidation 
is  appropriate.  This  and  other  proposed 
rulemakings  will  eventually  incorporate 
all  applicable  Part  1910  provisions  into 
tlie  existing  organization  of  Part  1915. 
iTie  present  Part  1915  organizational 
format,  which  is  already  familiar  to 
present  users  of  the  shipyard  standards, 
provides  a  logical  grouping  of  related 
provisions  based  on  the  type  of  work 
activity,  hazard,  or  equipment  involved. 
However,  when  a  regrouping  of  topics 
would  facilitate  understanding  of  the 
rules,  or  when  applicable  Part  1910 
provisions  have  no  counterpart  in  the 
existing  Part  1915  structure,  the 
proposals  would  create  new  subparts  or 
subpart  headings  in  Part  1915. 

In  addition  to  consolidating  the 
provisions  of  Part  1910  and  Part  1915, 
OSHA  proposes  to  revise  the 
consolidated  provisions  as  appropriate. 
OSHA  has  not  substantively  revised 
many  of  the  current  provisions  in  these 
Parts  since  they  were  promulgated  in 
1971.  OSHA  believes  some  provisions 
need  to  be  revised  to  reflect 
technological  advances.  Other 
provisions  need  to  be  revised  because 
they  are  based  on  national  consensus 
standards  issued  prior  to  1971,  and  do 
not  reflect  the  revisions  made  since  that 
time.  As  the  provisions  are  consolidated, 
all  such  revised  consensus  standards 
will  be  reviewed,  and  OSHA's 
provisions  revised  as  necessary  to 
effectuate  the  purposes  of  the  standard 
and  the  OSH  Act.  Where  practical,  all 
currant  incorporations  by  reference  of 


national  consensus  standards  and  other 
materials  will  be  deleted  by  the 
proposed  standards,  and  the  text  of  all 
such  requirements  will  be  proposed  for 
inclusion  in  the  body  of  the  proposed 
standards,  or  their  appendices.  This 
approach  is  intended  to  assist 
employers  in  determining  what  duties 
and  obligations  are  imposed  by  a 
provision  by  minimizing  the  need  to 
refer  to  documents  outside  Part  1915. 
OSHA  will  also  use  the  consolidation 
project  to  replace  specification 
requirements  with  performance-oriented 
requirements  where  it  is  known  that 
there  is  more  than  one  way  to  provide 
s.ifety  equivalent  to  that  provided  by  the 
present  specification  requirements. 
Specification  requirements  would  be 
used  only  where  necessary  to  set 
appropriate  limits  and  to  clarify  duties 
and  obligations. 

The  revision  of  the  shipyard 
employment  standards  will  be 
coordinated  with  efforts  to  revise 
parallel  provisions  in  the  construction 
and  general  industry  standards  so  that 
consistent  coverage  of  hazards  which 
are  encountered  in  these  industry 
sectors  can  be  provided. 

II.  Summary  and  Explanation  of  the 
Proposal 

Scaffolds  are  currently  covered  by  29 
CFR  Part  1915,  Subpart  E— Scaffolds. 
Ladders,  and  Other  Working  Surfaces, 
and  29  CFR  Part  1910,  Subpart  D— 
Walking-Working  Surfaces. 
Consolidation  of  these  two  subparts  into 
one  subpart  would  result  in  a  large, 
cumbersome  subpart,  because  of  the 
wide  range  of  topics  covered.  Therefore, 
OSHA  is  proposing  to  divide  the 
consolidated  Part  1915  standards  into 
three  subparts.  The  proposed  sub-parts 
would  be  Subpart  E — Access  and 
Egress;  Subpart  M — Fall  Protection;  and 
Subpart  N — Scaffolds.  This  reformatting, 
in  and  of  itself,  would  neither  create  nor 
delete  any  requirements. 

In  accordance  with  paragraph  6(b)(8) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655).  the  agency 
has  reviewed  the  various  national 
consensus  standards  that  cover  working 
conditions  dealt  with  in  this  proposal. 
Where  appropriate,  OSHA  has 
incorporated  provisions  from  those 
national  consensus  standards  as  part  of 
this  proposal.  OSHA  believes  that  the 
proposed  standard  will  better  effectuate 
the  purposes  of  the  Safety  and  Health 
Act  of  1970  than  the  national  consensus 
standards  which  have  not  been  made  a 
part  of  this  proposal,  because  this 
proposal  is  more  comprehensive  and 
provides  greater  flexibility  in  its 
requirements  for  safety.  The  following 
discussion  provides  a  more  detailed 


explanation  of  the  proposed  provisions 
related  to  scaffolds. 

Section  1915.251    Scope,  application 
and  definitions  applicable  to  this 
subpart. 

Proposed  S  1915.251(a)  outlines  the 
scope  and  application  of  Subpart  N.  The 
proposal  would  apply  to  all  scaffolds 
used  in  all  workplaces  and  operations 
found  in  shipyards,  including  those 
aboard  vessels  and  vessel  sections  (sub- 
assemblies of  vessels),  except  that 
construction,  alteration,  repair 
(including  painting  and  decorating),  and 
demolition  of  shore  facilities  would 
continue  to  be  addressed  by  29  CFR  Part 
1926 — Construction  Industry  Stand.irds. 
This  proposal  incorporates  all 
applicable  provisions  of  29  CFR  1310.:?8 
and  1910.29  related  to  scaffolds,  and 
those  sections  of  Part  1910  would  no 
longer  apply  to  shipyard  workplaces 
and  operations. 

The  term  "scaffold"  is  defined  to 
mean  any  temporary  elevated  platform 
(supported  or  suspended)  and  its 
supporting  structure  used  for  supporting 
employees  or  materials,  or  both. 
Included  under  this  definition  are  crane 
and  derrick  suspended  personnel 
platforms.  The  intent  is  to  cover  the 
hazards  associated  with  scaffold  work 
regardless  of  the  style,  purpose,  or  name 
of  the  scaffold.  For  the  purposes  of  this 
Subpart,  scaffolds  are  divided  into  two 
categories:  "supported  scaffolds"  and 
"suspension  scaffolds."  The  standards 
in  Subpart  N  are  all  intended  to  apply  to 
both  types  of  scaffolds,  except  where  a 
provision  is  expressly  limited  to  either 
suspension  or  supported  scaffolds. 
Scaffolds  which  have  a  combination  of 
supported  and  suspended  components 
would  be  covered  by  both  sets  of 
provisions. 

Proposed  paragraph  (b)  of  §  1915.251 
lists  and  defines  all  major  words  used  in 
Subpart  N.  Many  of  the  definitions  are 
the  same  as  those  in  the  existing 
standards,  however  some  have  been 
reworded  for  uniformity  or  clarity.  One 
significant  change  made  to  all 
definitions  defining  the  types  of 
scaffolds  is  the  inclusion  of  the  words 
"supported  scaffold"  and  "suspension 
scaffold,"  as  appropriate.  This  change 
would  clarify  the  application  of  the 
general  rules  contained  in  §  1915.252. 
some  of  which  only  apply  to  supported 
types  of  scaffolds  and  some  of  which 
only  apply  to  suspension  types  of 
scaffolds.  Another  significant  change 
involves  language  in  the  existing 
definitions  which  goes  beyond  defining 
the  term  in  question,  and  imposes 
substantive  limitations  or  obligations  on 
equipment  use.  Such  language  is  more 
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appropriately  located  in  the  substantive 
parts  of  the  standards  and  not  in  the 
definitions.  The  proposal  would  remove 
such  provisions  from  the  definitions  and 
relocate  them  elsewhere  in  the 
standards.  For  example,  the  existing 
definition  from  Subpart  D  for  "horse 
scaffolds"  is  "a  scaffold  for  light  or 
medium  duty,  composed  of  horses 
supporting  a  wi>     olatform."  The  words 
'for  light  or  medium  duty"  are  proposed 
to  be  deleted  from  the  definition 
because  they  have  a  substantive 
limitation  on  the  use  of  the  scaffold, 
rather  than  serving  to  define  the  type  of 
scaffold.  Similarly,  the  existing 
definition  from  Subpart  D  for  "coupler" 
is  "a  device  for  locking  together  the 
component  parts  of  a  tubular  metal 
scafford.  The  material  used  for  the 
coupler  shall  be  of  a  structural  type, 
such  as  a  drop-forged  steel,  malleable 
iron,  or  structural  grade  aluminum.  The 
use  of  gray  cast  iron  is  prohibited."  Only 
the  first  sentence  of  that  definition 
describes  what  is  meant  by  a  "coupler. ' 
By  contrast,  the  second  and  third 
sentences  impose  substantive 
requirements  on  how  a  coupler  must  be 
constructed.  Provisions  such  as  the.se. 
which  are  substantive  rather  than 
definitional,  are  more  appropriately 
located  in  the  substantive  provisions  of 
the  standard. 

The  following  are  the  major  terms 
which  would  be  changed  or  added  to  the 
definitions  in  the  proposed  standard: 

"Adjustable  suspension  scaffold." 
This  is  a  new  definition  and  is  used  in 
the  proposal  to  clarify  which  types  of 
suspension  scaffolds  are  adjustable.  As 
all  types  of  suspended  scaffolds  can  be 
erected  at  various  heights,  they  might  all 
be  though  of  as  "adjustable."  However, 
the  proposed  definition  explains  that  the 
term  "adjustable  suspension  scaffold" 
applies  only  to  those  types  of  scaffolds 
with  hoists  which  can  be  operated  by 
employees  on  the  scaffold.  Hoists  are 
defined  as  mechanical  devices  used  to 
rai.se  or  lower  a  suspended  scaffold. 

Body  belt/harness  system  (personal 
fall  arrest  system).  This  term  replaces 
the  existing  term  "safety  belt"  to  reflect 
cunent  industry  use  of  the  new  terms 
"body  belt  system"  and  "body  harness 
system"  (also  known  as  "personal  ffill 
arrest  systems"). 

"Capable  person."  This  term  is  used 
to  define  the  necessary  competencies 
and  to  be  possessed  by  individuals 
assigned  to  perform  specified  tasks 
required  by  the  proposed  subpart.  (Stc 
also  the  definition  for  "qualified 
person.")  Although  not  defined.  Part 
1910  presently  uses  the  term  "competent 
person"  to  qualify  the  type  of  individual 
responsible  for  performing  certain 
specified  duties.  Part  1915  also  uses  the 


term  "competent  person"  to  describe 
certain  individuals,  and  the  term  is 
defined  in  §  1915.4(o).  The  existing  Part 
1915  definition  is  for  unique  shipyard 
situations  and  is  not  a  suitable 
definition  to  use  for  the  Part  1910  term 
when  Part  1910  provisions  are  combined 
with  Part  1915  provisions.  Therefore, 
where  Part  1910  provisions  are  included 
in  this  proposal,  the  term  "competent 
person"  is  replaced  by  the  term 
"capable  person".  The  proposed 
definition  is  based  on  the  existing 
definition  for  "competent  person"  used 
in  the  construction  safety  standards  (29 
CFR  1926.32(f)). 

"Catenary  scaffold."  This  type  of 
scaffold  is  not  specifically  addressed  in 
the  existing  rules,  however  it  is  covered 
in  proposed  paragraph  §  1915.253(n).  The 
definition  is  essentially  the  same 
definition  as  is  currently  used  by  the 
American  National  Standards  Institute 
in  ANSI  A  10.8-1977.  (Ref.  1) 

"Cleat."  The  existing  definition  in 
Subpart  D  applies  only  to  ladders.  The 
proposed  definition  defines  this  word  as 
it  applies  to  scaffolds,  i.e..  a  structural 
member  used  to  prevent  plank  slippage, 
and  to  provide  footing  on  sloped 
surfaces  such  as  crawling  boards. 

"Dropline."  This  a  piece  of  equipment 
used  for  body  belt /harness  support  in 
fall  protection  systems.  It  is  not  used  to 
support  scaffolds. 

"Equivalent."  This  term  is  used  in  the 
proposal  to  allow  alternative  means  of 
complying  with  the  standards.  The 
definitions  makes  clear  that  the 
employer  must  demonstrate  that  the 
alternative  means  of  compliance  will 
provide  an  equal  or  greater  degree  of 
safety  than  that  attained  by  using  the 
methods  or  item  specified  in  the 
standard. 

"Exposed  power  lines."  This  term  is 
defined  to  mean  electrical  power  lines 
which  are  accessible  and  not  shielded, 
and  is  used  in  paragraph 
§  1915.252(d|(6).  which  limits  the  use  of 
scaffolds  near  exposed  power  lines.  The 
definition  excludes  extension  cords  and 
power  tool  cords  from  that  rule. 

Fabricated  decking  and  planking." 
The  existing  standard  only  addressess 
solid  sawn  wood  planking  in  many  of  its 
provisions.  Since  the  market  presently 
offers  laminated  platforms,  metal  and 
non-metal  decking,  as  well  as  solid 
sawn  wood  planking,  the  standard  has 
been  drafted  to  include  these  fabricated 
items,  and  to  sanction  their  use 
officially.  The  definition  makes  clear 
that  both  fabricated  and  natural 
products  are  addressed. 

"Fabricated  frame  scaffold."  This  is 
the  proposed  name  for  the  type  of 
scaffold  presently  identified  as  "tubular 
welded  frame  scaffold."  The  current 


term  is  too  restrictive  in  that  the  word 
"tubular"  means  round,  and  "welded" 
implies  that  metal  components  are 
involved.  The  rules  in  paragraph 
§  1915.253(c)  are  not  dependent  on  such 
limitations.  They  address  fabricated 
frames  and  related  scaffold  components 
whether  the  component  parts  are  square 
or  round,  and  whether  made  of  metal, 
plastic,  wood,  or  some  other  material. 

"Failure."  This  word  is  used  in 
performance-oriented  paragraphs  such 
as  §  1915.252(a)(1)  and  1915.252(a)(3) 
which  address  the  capacities  of 
scaffolds  and  scaffold  components.  The 
definition  makes  it  clear  that,  along  with 
breakage  and  separation  of  component 
parts,  load  refusal  (the  load  point  where 
the  ultimate  strength  of  a  component  is 
exceeded)  is  also  considered  to  be 
failure.  This  is  the  point  where  structural 
members  lose  their  ability  to  carry 
loads. 

"Guardrail  system."  This  term  defines 
guardrails  as  vertical  barriers  erected  to 
prevent  employees  from  falling,  and 
replaces  the  existing  term  "guardrail." 
The  definition  is  changed  because  the 
existing  Part  1910  definition  describes  a 
toprail,  a  midrail,  and  a  stairrail. 
However,  this  is  not  appropriate  as  each 
of  these  rails  has  different  performance 
criteria.  The  new  definition  makes  it 
clear  that  the  entire  system,  including 
toprail,  midrail  (or  screen)  and  posts,  is 
covered  when  guardrails  are  addressed 
in  paragraph  (e)  of  §  1915.252.  In 
addition,  the  definition  distinguishes 
between  Type  1  guardrails — those 
capable  of  providing  adequate  fall 
protection  by  themselves,  and  Type  II 
guardrail  systems — those  which  may  be 
used  on  suspended  platforms  as  edge 
delineators  and  to  prevent  misstepping, 
but  which  do  not  provide  adequate  fall 
protection  by  themselves.  Body  belt/ 
harness  systems  must  be  worn  when 
Type  II  guardrails  are  used  on 
suspension  scaffolds  because  of  the 
reduced  strength  characteristics  and 
lower  toprail  heights  of  Type  II  systems. 

"Hoist."  This  definition  clarifies  that 
paragraphs  relating  to  hoists,  including 
paragraphs  (b)  (28),  (29)  and  (30)  of 
§  1915. 252,  apply  only  to  mechanisms 
used  to  elevate  or  lower  suspension 
scaffolds,  and  do  not  apply  to  other 
t^^jes  of  material  hoists. 

"Ladder  stand."  This  is  a  term  used  in 
§  1915.252(c)  and  defines  one  kind  of 
means-of-access  which  can  be  used  with 
scaffolds. 

"I^an-to-scaffolds."  This  is  a  type  of 
scaffold  which  gains  its  support  and 
stability  by  leaning  into  or  against  the 
object  being  worked  on. 

"Lower  levels."  This  term  is  used  to 
describe  the  areas  to  which  an  employee 


could  fall.  The  definition  does  not  apply 
to  the  surface  from  which  the  employee 
could  fall. 

"Mechanically-powered  hoists."  This 
is  a  new  term  and  would  define  hoists 
which  are  powered  by  other  than  human 
energy. 

"Mobile  scaffold."  This  proposed  term 
replaces  the  existing  term  "manually- 
propelled  mobile  scaffold"  because 
there  are  power  drive  units  available  to 
propel  scaffolds,  and  the  proposed 
standard  addresses  both  manual  and 
power  drive  systems. 

"Multi-level  suspended  scaffold."  The 
existing  standard  does  not  specifically 
address  suspended  scaffolds  with  more 
than  one  platform  level.  This  term  in  the 
proposed  standard  identifies  such 
scaffold  arrangements. 

"Open  sides  and  ends."  This  proposed 
definition  clarifies  the  application  of 
paragraph  (e)(1)  of  §  1915.252,  which 
requires  fall  protection,  by  defining  the 
hazard  for  which  guarding  would  be 
required.  In  brief,  a  side  or  end  is 
considered  to  be  "open"  if  it  is  more 
than  14  inches  from  a  horizontal  or 
vertical  surface  or  a  point  of  access.  The 
14-inch  dimension  in  the  definition  is 
consistent  with  the  provisions  of 
proposed  paragraphs  (b)(4)  and  (c)(7)  of 
S  1915.252. 

"Outrigger."  This  tenn,  "outrigger 
beam,"  and  "outrigger  scaffold"  are  new 
definitions  provided  to  explain  the 
difference  between  these  three  similar 
terms. 

"Platform."  This  term  is  used  to  refer 
to  the  horizontal  work  surface  of  a 
scaffold,  regardless  of  its  completion. 
The  existing  standard  uses  terms  such 
as  "planking"  and  "planks."  and 
consequently  is  ambiguous  as  to  the  use 
of  other  types  of  platforms  such  as 
decks  or  other  fabricated  materials  or 
units. 

"Platform  unit."  The  existing  standard 
uses  the  term  "planlcs"  in  many  of  its 
provisions.  This  term  commonly  means 
"solid  sawn  wood."  However,  some 
manufacturers  of  fabricated  planks  use 
the  tenn  "planks"  to  describe  their 
product.  Furthermore,  there  are  other 
types  of  structural  members  and 
materials  whioh  can  be  used  to  build 
platforms  and  walkways.  Therefore,  the 
term  "platform  unit"  is  needed  to  clarify 
that  the  standards  apply  to  all  types  of 
platforms  and  walkways,  not  just  those 
made  of  solid  sawn  wood 

"Qualified  person."  This  term  is  used 
to  describe  the  necessary  competencies 
to  be  possessed  by  individuals  assigned 
to  perform  specified  tasks  required  by 
this  proposal.  (See  also  the  definition  for 
"capable  person.")  This  term  is  not 
defined  in  Subpart  D.  The  proposed 


definition  is.  therefore,  based  on  the 
existing  definition  used  in  the 
construction  safety  standards  (29  CFR 
1926^(1)). 

"Self-contained  adjustable  scaffolds." 
This  type  of  scaffold,  not  specifically 
addressed  in  the  existing  standard,  is  an 
adjustable  suspension  scaffold  equipped 
with  its  own  support  frame  and  movable 
platform.  It  is,  therefore,  covered  by  the 
general  rules  for  both  supported 
scaffolds  and  suspended  scaffolds. 

"Step,  platform,  and  trestle  ladder 
scaffolds."  This  is  the  proposed  name 
for  the  type  of  scaffold  presenUy 
identified  as  "wood  trestle,  and 
extension  trestle  ladders."  This  change 
mirrors  ANSI's  use  of  the  new  term. 

"Supported  scaffold"  and  "Suspension 
scaffold."  These  terms  are  used  to 
define  the  two  basic  types  of  scaffolds. 
As  discussed  above,  these  terms  clarify 
the  application  of  the  general  rules  in 
§  1915.252. 

"Unstable  objects."  This  term  is  used 
to  describe  those  items  which  shall  not 
be  u.sed  as  scaffold  base  supports 
because  they  do  not  properly  distribute 
the  loads  imposed  on  them.  Such 
supports  can  break  or  become 
dislodged.  Examples  of  such  objects 
include  barrels,  boxes,  bricks,  blocks, 
and  similar  items.  This  list  is  essentially 
the  same  as  the  one  set  forth  in 
§  1910.28(a)(2). 

"Vertical  pickup."  This  term  defines 
the  structural  member  addressed  in 
8l915.253(n)(1). 

"Walkway."  This  term  is  used  to 
d<;scribe  platforms  within  a  scaffold 
which  are  used  for  access  and  not  as 
work  platforms. 

Section  1915.252    Cejwral  requirftmnnts 

This  section  applies  to  all  scaffolds, 
and  contains  most  of  the  new  rules  and 
changed  provisions.  To  facilitate 
locating  a  particular  rule,  the  rules  in 
this  section  have  been  grouped  into  five 
major  subsections:  capacity, 
construction,  access,  use,  and  f.ill 
protection. 

For  purposes  of  clarifiration,  those 
rules  which  apply  only  to  certain  tv-pes 
of  scaffolds  are  so  identified.  For 
example,  general  rule  (b)(14)  of 
S  1915.252  would  only  apply  to 
supported  scaffolds,  and  the  term 
"supported  scaffold"  is  used  to  indicate 
this.  Similarly,  general  rule  (b){27)  of 
§  1915.252  would  only  apply  to 
suspension  scaffolds.  If  a  rule  makes  no 
distinction,  such  as  general  rule  (b)(1)  of 
§  1915.252.  then  it  would  apply  to  all 
scaffolds. 

Paragraph.  1915.252fa} — Capacity. 
This  proposed  paragraph  would  set  forth 
the  minimimi  strength  criteria  for  all 


scaffold  components  and  connections. 
The  proposed  requirements  are 
substantively  the  same  as  existing 
capacity  provisions:  however,  the 
proposed  language  eliminates 
ambiguities  and  apparent 
inconsistencies. 

Paragraph  (aKl)  of  i  1915J!52  would 
require  each  scaffold  component,  except 
suspension  ropes  and  guardrails,  to  be 
capable  of  supporting  without  failure  its 
own  weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  component.  This  is 
essentially  the  same  requirement  as 
§  1910.28(a)(4),  which  requires  that 
scaffolds  and  scaffold  components  "Be 
c.ipable  of  supporting  without  failure  at 
least  four  times  the  maximum  intended 
load,"  and  $  191.'>.71(b)(l)  which  requires 
scaffolds  and  scaffolds  components  to 
"be  capable  of  supporting  the  load  they 
are  designed  to  carry  with  a  safety 
factor  of  four."  However,  as  written,  the 
existing  requirements  are  inconsistent 
with  S  1910.28(a)(22),  which  requires  a 
safety  factor  of  six  for  suspension  ropes, 
and  are  ambiguous  as  to  their 
application  to  SS  1910.28(a)(3)  ami 
1915.71(j),  which  govern  guardrails.  The 
proposed  standard  makes  clear  that  the 
four  to  one  safety  factor  does  not  apply 
to  suspension  ropes  or  guardrails. 

The  proposed  paragraph  also  makes  it 
clear  that  the  four  to  one  factor  applies 
to  the  load  which  is  actually  applied  or 
transmitted  to  a  component,  and  not  to 
the  total  load  placed  on  the  scaffold. 
This  is  the  same  requirement  as 
S  1915.71(b)(1),  but  is  a  change  from 
§  1910.28(a)(4).  As  currently  worded. 
S  1910.28(aK4)  requires  that  each 
component,  regardless  of  its  location, 
configuration,  or  the  number  of  other 
components  supporting  the  same  load, 
be  designed  to  support  four  times  the 
maximum  intended  load  (MIL).  Literally 
interpreted,  this  could  be  read  to  require 
that  a  crossbrace  on  a  supported 
scaffold  be  capable  of  supporting  the 
s.ime  load  as  a  scaffold  leg.  That  is,  it 
must  be  sized  to  support  four  times  the 
MIL  regardless  of  where  the  load  is 
placed  on  the  scaffold,  and  regardless 
that  the  function  of  a  brace  is  to  prevent 
sway  and  not  directly  to  support  the 
MIL.  The  amount  of  MIL  appUed  or 
transmitted  to  each  component  depends 
on  its  location  on  the  scaffold,  and  the 
type  and  configuration  of  the  scaffold 
system.  On  complicated  systems,  the 
services  of  an  engineer  may  be  required 
to  determine  the  loads  at  a  particular 
point.  However,  because  some 
employers  do  not  have  an  engineering 
staff,  and  because  some  employers 
prefer  to  have  a  quick  reference  table 
from  which  a  scaffold  can  be  readilv 
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built  (even  if  over-designed),  the  non- 
mandatory  tables  and  guidelines  in 
Appendix  A  are  provided  and  may  be 
used  as  a  starting  point  for  designing 
scaffold  systems.  However,  the 
guidelines  do  not  provide  all  the 
information  necessary  to  build  a 
complete  system,  and  the  employer  is 
still  responsible  for  designing  and 
assembling  the  components  in  such  a 
way  that  the  completed  system  will 
meet  the  requirements  of 
§  1915.252(a)(1).  The  tables  and 
guidelines  are  the  same  as  are  presently 
provided  throughout  existing  Subparts  D 
and  E.  However,  whereas  the  existing 
standards  require  the  use  of  these  tables 
and  guidelines,  the  proposed  standard 
does  not  require  them.  What  would  be 
required  is  that  the  scaffold  meet  the 
performance  criteria  set  forth  in 
§  1915.252(a)(1).  This  allows  design 
flexibility  to  employers  who  desire  to 
engineer  their  scaffold  set-up,  while  also 
providing  a  partial  solution  for 
employers  who  either  do  not  desire  to  or 
cannot  engineer  the  systems  that  are  to 
be  used. 

The  tables  in  existing  Subpart  D 
(Tables  D-7  through  D-19).  and  Subpart 
E  (Tables  E-1.  E-3  and  E^)  provide 
detailed  specifications  for  components 
used  in  scaffold  construction.  However. 
OSHA  believes  that  the  important 
consideration  in  scaffold  design  and 
construction  is  that  the  scaffold  support 
the  MIL  safely,  with  an  adequate  margin 
of  safety,  and  not  that  the  scaffold  have 
a  particular  sized  upright  regardless  of 
MIL  size  and  placement  pattern. 
Consequently,  the  proposal  would 
relocate  all  scaffold  related  tables 
currently  in  §§  1910.28  and  1915.118, 
including  the  table  in  §  1910.28(a)(9) 
governing  maximum  span  distance,  to 
Appendix  A,  and  would  not  make  the 
tables  mandatory.  Similarly,  existing 
paragraphs  such  as  §  1910.28(a)(8), 
which  specifies  minimum  grade  stress 
for  lumber  used:  §  1910.28(c)  (1),  (2),  (3) 
and  (4),  which  specify  tube  size  and 
maximum  tube  and  coupler  scaffold 
heights:  and  §  1915.71(f)(ll)(iii)-(iv). 
which  specify  minimum  component 
sizes  for  ladder  type  suspension 
scaffolds,  also  would  be  relocated  to 
Appendix  A.  The  relocation  of  existing 
tables  and  specification  language  does 
not  reduce  the  level  of  safety  presently 
provided  by  the  existing  requirements. 
OSHA  believes  the  proposed  capacity 
requirements  of  paragraph  §  1915.252(a) 
provide  the  same  level  of  safety  as  the 
existing  standard.  The  existing 
specification  tables  and  paragraphs  are 
engineered  partial  ways  of  complying 
with  the  provision  which  requires  a  four 
to  one  factor  of  safety.  Relocating  these 


tables  and  paragraphs  to  Appendix  A 
will  retain  these  criteria  as  examples  of 
acceptable  partial  solutions,  and  will 
eliminate  the  interpretation  that  these 
specified  provisions  are  the  only 
acceptable  ways  of  building  a  particular 
type  sca^old. 

Paragraph  (a)(2)  of  S  1915.252  would 
clarify  that  the  factor  of  safety  of  four  to 
one  also  applies  to  direct  connections  to 
floors,  roofs,  hulls,  and  decks,  and  to 
counterweight  systems. 

Paragraph  (a)(3)  of  S  1915.252  would 
require  that  suspension  ropes  be 
capable  of  supporting  six  times  the  MIL 
and  is  essentially  the  same  as 
§  1910.28(a)(22).  In  addition,  paragraph 
(a)(4)(i)  would  require  rope  to  be  sized 
so  that  sufficient  rope  surface  area  is 
available  for  the  proper  functioning  of 
brake  and  hoist  mechanisms  used  on 
suspension  scaffolds.  Paragraph  (a)(4)(ii) 
would  specify  minimum  rope  strength 
for  catenary  scaffolds  and  is  based  on 
ANSI  AlO.8-1977.  paragraph  22.2. 
Paragraph  (a)(4)(iii),  which  specifies 
minimum  rope  strength  for  float  and 
needle  beam  scaffolds,  is  the  same  as 
paragraphs  (n)(2)  and  (u)(5)  of  §  1910.28. 
Paragraph  1915.252(b)— Construction. 
Proposed  paragraph  (b)(1)  of  §  1915.252 
would  require  all  platforms,  except 
walkways,  to  be  fully  decked  or 
planked.  Paragraph  (b)(1)  would  clarify 
the  provisions  of  §  1910.28(a)(3),  which 
requires  guardrails  on  all  open  sides  and 
ends  of  scaffolds,  and  §  1915.71(j)(l), 
which  is  unclear  as  to  where  guardrails 
are  required.  OSHA  has  interpreted 
these  existing  provisions  to  mean  that 
guardrails  must  be  erected  as  close  as 
possible  to  the  edge  of  the  platform 
planking.  As  guardrails  normally  can  be 
conveniently  attached  only  at  the 
scaffold  uprights,  OSHA  to  date  has 
required  the  platforms  to  be  sized  such 
that  there  is  no  gap  between  the 
outermost  plank  edge  and  the  guardrail. 
However,  most  prefabricated  end 
frames  do  not  have  a  lateral  spacing 
between  uprights  which  can 
accommodate  an  integral  number  of 
standard-sized-commercially-available 
planks.  Therefore,  to  comply  with  the 
existing  rule,  the  last  plank  has  to  be  cut 
to  size,  notched,  or  slanted.  These 
modifications  can  lead  to  a  significant 
reduction  in  plank  strength,  possibly 
cause  tipping  of  the  plank  (sideways) 
when  it  is  stepped  on,  or  pose  a  tripping 
or  stepping  hazard.  Therefore,  to 
address  this  problem,  the  proposed  rule 
would  modify  the  existing  requirement 
by  requiring  the  span  between  uprights 
to  be  planked  or  decked  as  fully  as 
possible,  but  would  allow  up  to  nine  and 
one-half  inches  between  the  planking  or 
decking  and  the  guardrail  supports.  Nine 


and  one-half  inches  would  be  the 
maximum  allowable  open  space,  as 
spaces  larger  than  this  can  be  filled  with 
a  standard  sized  platform  unit  (defined 
as  individual  wood  planks,  fabricated 
planks,  fabricated  decks,  and  fabricated 
platforms)  without  modification.  The 
proposed  rule  also  recognizes  that  some 
side  warpage  (as  opposed  to  twist 
warpage)  may  occur  to  individual 
planks,  and  S  1915.252(b)(l)(i)  would 
allow  a  maximum  one-inch  gap  between 
platform  units.  When  side  brackets  are 
used  to  extend  the  width  of  a  platform,  a 
gap  would  be  permitted  in  the  platform 
to  accommodate  the  presence  of  the 
scaffold  uprights. 

Paragraph  (b)(2)  of  §  1915.252  would 
specify  a  minimum  width  of  18  inches 
for  all  platforms,  except  platforms  used 
on  ladderjacks  and  boatswain's  chairs. 
This  would  not  require  each  platform 
unit  to  be  at  least  18  inches  wide. 
Rather,  it  would  require  only  that  the 
entire  platform,  which  is  made  up  of  one 
or  more  platform  units,  be  at  least  18 
inches  wide.  OSHA  believes  18  inches  is 
the  minimum  safe  width  for  scaffolds: 
however,  the  provision  would  allow 
ladderjack  scaffold  platforms  to  be  as 
narrow  as  12  inches  wide.  The  smaller 
size  for  ladderjack  scaffolds  would  be 
made  because  the  difficulty  of  handling 
one  18-inch  wide  plank  or  two  nine-inch 
planks  on  a  ladder  is  considered  by 
OSHA  to  be  more  hazardous  than 
working  on  one  12-inch  wide  platform. 
However,  because  the  narrowness  of  the 
12-inch  platform  could  cause  an 
employee  to  misstep,  the  proposal 
would  require  body  belt/harness 
systems  to  be  used  on  ladderjacks. 
whereas  the  existing  standard  requires 
no  fall  protection.  The  existing 
requirement  specifying  a  minimum  size 
for  boatswain's  chair  seats  is  proposed 
to  be  deleted  as  many  chairs  use  slings 
or  molded  seats,  and  such  a  requirement 
is  too  restrictive. 

Paragraph  (b)(3)  of  S  1915.252  would 
prohibit  the  use  of  emergency  descent 
devices  as  working  platforms.  These 
devices  arc  not  designed  for  repeated  in- 
place  use.  However,  this  provision  is  not 
intended  to  preclude  the  use  of  scaffold 
systems  which  have  as  an  additional 
feature  the  capacity  to  function  as  an 
emergency  descent  device. 

Paragraph  (b)(4)  of  §  1915.252  would 
limit  to  14  inches  the  distance  that  a 
platform  may  be  away  from  the  face  of 
the  structure  being  worked  on,  unless 
Type  I  guardrails  or  body  belt/harness 
systems  are  used.  (An  exception  to  the 
14-inch  limit  is  made  for  outrigger 
scaffolds,  which  are  limited  to  a 
distance  of  three  inches,  the  same  as 
required  by  §  1910.28(e)(4)).  The  existing 


rule.  §  1910.28(a)(3),  requires  guardrails 
on  all  open  sides  and  ends  of  a  scaffold 
platform,  but  does  not  specify  how  far 
away  a  scaffold  platform  may  be  from  a 
structure  before  the  side  facing  the 
structure  is  considered  to  be  an  "open 
side."  The  existing  rule  has  often  been 
interpreted  to  mean  that  no  open  space 
is  allowed.  However,  zero  clearance  is 
not  always  practicable.  The  proposed 
14-inch  limit  is  based  on  a  study  by 
Wang  (Ref.  2),  and  is  similar  to 
provisions  being  developed  for  the 
construction  and  general  industry 
standards.  The  distance  from  frame  to 
wall  may  be  any  distance  as  long  as  the 
platform  to  wall  space  is  no  more  than 
14  inches.  This  can  be  done  easily  with 
the  use  of  side  brackets  or  extensions  on 
supported  scaffolds,  and  by  angulated 
roping,  static  lines,  or  equivalent  means 
on  suspension  scaffolds. 

Paragraph  (b)(5)  of  §  1915.252  would 
require  platform  units  to  extend  a 
minimum  of  six  inches  beyond  each  end 
support  so  that  they  do  not  slip  off  their 
end  supports  when  under  load.  This  is 
the  same  as  S  1910.28[a)(13)  and 
§  1915.71(i)(3).  However,  cleats  would 
be  allowed  in  lieu  of  a  six-inch  overhang 
because  of  their  ability  to  prevent 
platform  units  from  slipping  off  the  end 
supports. 

Paragraph  (b)(6)  of  §  1915.252  would 
change  the  maximum  overhang  allowed 
by  §  1915.71{i)(3)  from  12  inches  to  18 
inches,  the  same  as  allowed  by 
§  1910.28(a)(13).  This  modification  is 
made  because  many  planks  in  use  are  10 
feet  long  and  are  used  to  span  eight-foot 
distances.  The  existing  rule  requires 
these  planks  to  be  perfectly  centered. 
This  is  an  unnecessary  requirement 
because  the  minimum  overhang  required 
is  only  six  inches.  In  addition,  because 
the  proposed  18-inch  limit,  strictly 
interpreted,  would  require  platform  units 
to  be  cut  if  they  extend  more  than  18 
inches  past  their  end  supports,  the  rule 
provides  that  the  overhang  may  exceed 
18  inches  if  the  extended  portion  is 
designed,  capable,  and  installed  to 
support  prrployees  without  tipping,  or  is 
guarded  to  prevent  employee  access. 
This  modification  is  consistent  with  the 
intent  of  §  1915.71{i)(3),  which  also 
allows  additional  platform  overhang. 

Paragraph  (b)(7)  of  §  1915.252  would 
require  proper  support  for  abutting 
platform  units.  This  provision  is  based 
on  §  1910.28(b)(12),  which  applies  only 
to  wood  pole  scaffolds.  However.  OSHA 
believes  that  proper  platform  support  is 
necessary  for  all  scaffolds,  and, 
therefore,  the  proposal  would  apply  to 
all  scaffolds.  Abutted  platform  units  do 
not  rest  one  on  another,  but  instead  are 
end-to-end.  Consequently,  one  unit  does 


not  support  the  other,  and  proper 
support  can  only  be  provided  by 
separate  bearers,  butt  plates,  or 
equivalent  supports  specifically 
designed  to  support  the  ends  of  abutted 
units. 

Paragraph  (b)(8)  of  §  1915.252  would 
require  overlapped  platforms  to  be 
overlapped  a  minimum  of  12  inches. 
This  would  be  the  same  requirement  as 
§  1910.28(a){ll),  except  the  proposed 
rule  also  requires  overlaps  to  occur  over 
supports  and  not  between  supports. 

Pargraph  (b)(9)  of  {  1915.252  is  taken 
from  §  1910.28{b)(13)  for  wood  pole 
scaffolds,  and  prescribes  the  proper 
placement  of  platform  units  for 
maximum  safety  at  comers  or  other 
changes  in  scaffold  direction.  OSHA 
proposes  that  this  is  a  valid 
consideration  for  all  scaffolds,  and  not 
just  wood  pole  scaffolds. 

Paragraph  (b}(10)  of  §  1915.252  is 
proposed  to  assure  that  structural 
defects  in  platform  units  are  not  covered 
from  view  by  the  use  of  an  opaque 
coating  or  finish.  Hairline  cracks  can 
significantly  reduce  the  strength  of  a 
wood  member  and  their  early  detection 
is  important.  Opaque  finishes  can  cover 
such  cracks  and  make  them  difficult  to 
discover.  Unit  edges  are  excepted  from 
this  rule  to  allow  identification  marks, 
grading  marks,  or  other  similar  type  of 
marks  to  be  placed  on  the  unit  edges 
and  special  coatings  to  minimize 
contamination  may  be  placed  on 
platform  units  used  in  reactor  plants. 

Paragraph  (b)(ll)  of  §  1915.252, 
prohibiting  random  combinations  of 
scaffold  components,  is  proposed 
because  of  the  many  inferior  scaffold 
systems  which  can  result  when  the 
products  of  two  different  manufacturers 
are  indiscriminately  assembled  together. 
Many  such  combinations  result  in 
scaffolds  which  are  not  in  alignment  or 
are  not  plumb,  and  which,  therefore,  do 
not  properly  carry  or  distribute  the  loads 
imposed  on  the  scaffolds.  However, 
some  units  can  be  intermixed  with  no 
problem  and  the  proposed  language, 
therefore,  does  not  prohibit  all  such 
combinations.  However,  the  parts  must 
fit  together  without  force,  and  if  parts 
are  modified  in  order  to  intermix  them,  a 
capable  person  must  determine  that  the 
resulting  scaffold  is  structurally  sound 
(no  makeshift  connections  to  facilitate 
the  mixing  of  mismatched  pieces). 

Paragraph  (b)(12)  of  §  1915.252  would 
prohibit  the  use  of  scaffold  components 
made  of  dissimilar  metals  unless  a 
capable  person  has  determined  that  the 
resulting  galvanic  action  will  not 
significantly  reduce  any  component's 
strength.  This  is  a  new  rule,  and  is  based 
on  a  similar  rule  developed  for  the 


construction  industry.  Scaffolds  which 
remain  erected  for  long  periods  of  time, 
such  as  during  the  construction  or  repair 
of  a  large  vessel,  are  subject  to 
corrosion  caused  by  dissimilar  metals 
used  in  various  scaffold  components. 
This  condition  can  be  aggravated  in  the 
sea  air  conditions  of  shipyards.  The 
proposed  rule  would  not  prohibit  ail 
uses  of  dissimilar  metals  as  there  are 
many  combinations  which  do  not 
produce  significant  galvanic  reactions. 

Paragraph  (b)(13)  of  S  1915.252  would 
require  the  stabilization  of  all  supported 
scaffolds  when  their  height  to  base 
width  (including  outriggers,  if  any)  ratio 
exceeds  four  to  one.  This  rule  is  taken 
from  §  1910.29(a)(3)  which  applies  only 
to  manually-propelled  mobile  scaffolds. 
However,  the  danger  of  a  scaffold 
toppling  because  its  center-of-gravity  is 
too  high  is  a  problem  with  all  supported 
scaffolds.  Therefore,  OSHA  believes 
that  the  four  to  one  ratio  should  apply  lo 
all  supported  scaffolds.  Paragraph 
(b)(13)(i)  would  require  ties,  guys,  or 
bracing  at  heights  not  to  exceed  the  Hist 
multiple  in  height  of  the  four  to  one 
ratio,  and  at  20-foof  maximum  intervals 
thereafter  above  the  first  tie,  guy  or 
brace.  The  following  are  examples  of 
how  this  rule  would  be  applied:  (a)  If  a 
scaffold  is  five  feet  wide  and  18  feet 
high,  no  ties,  guys,  or  braces  would  be 
required  because  the  heightis  less  than 
four  times  the  width;  (b)  if  the  scaffold  is 
five  feet  wide  and  60  feet  high,  ties, 
guys,  or  braces  would  be  required  at 
least  at  the  20-,  40-  and  60-foot  levels; 
and  (c)  if  the  scaffold  is  five  feet  wide, 
60  feet  high,  and  the  contractor  ties, 
guys,  or  braces  the  scaffold  at  the  10- 
foot  level,  then  ties,  guys  or  braces  also 
would  be  required  at  least  at  the  30-  and 
50-foot  levels,  and  no  ties,  guys,  or 
braces  would  be  required  at  the  very  top 
since  the  60-foot  level  is  only  10  feet 
above  the  last  intermediate  level  tie,  guy 
or  brace  (at  50  feet). 

Paragraph  (b)(13)(ii)  of  §  1915.252 
which  specifies  the  horizontal  spacing 
for  ties,  guys,  and  braces,  is  based  on 
§§  1910.28  (b)(4),  {c)(13),  and  (d)(9).  The 
existing  rules  require  pole  scaffolds, 
tube  and  coupler  scaffolds,  and 
fabricated  frame  scaffolds  to  be  tied  and 
braced  at  26  feet  vertically  (25  feet  for 
wood  pole  scaffolds)  and  30  feet 
horizontally  (25  feet  for  wood  pole 
scaffolds).  These  existing  rules  are  often 
misinterpreted  to  mean  that  scaffolds 
less  than  26  feet  high  (25  feet  for  wood 
pole  scaffolds)  do  not  need  guys,  tics,  or 
braces.  Proposed  paragraph  (b)(13)(ii) 
would  replace  the  26-  and  25-foot  limits 
with  a  requirement  that  all  scaffolds 
required  to  have  guys,  ties,  or  braces, 
would  have  to  have  such  connections 
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installed  at  each  end  of  the  scaffold  and 
at  horizontal  intervals  not  to  exceed  30- 
feet  {measured  from  one  end  only).  The 
30  foot  limit  is  the  same  as  the  existing 
limit  on  horizontal  spacing  contained  in 
i  1910.28  (c)(13)  and  (d)(9).  and  would 
replace  the  25-foot  limit  of 
S  1910.28(b)(4).  The  following  are 
examples  of  how  this  rule  would  be 
applied:  (a)  If  a  sca^old  is  five  feet 
wide,  18  feet  high  and  50  feet  long,  no 
vertical  or  horizontal  ties  and  braces 
would  be  required  because  the  height  is 
less  than  four  times  the  width  and  the 
four  to  one  rule  does  not  require 
connections;  (b)  if  the  scaffold  is  five 
feet  wide,  50  feet  high,  and  25  feet  long, 
ties  and  braces  would  be  required  at 
least  the  20-  and  40-foot  levels  at  both 
ends  of  the  scaffold  (four  ties  and  braces 
in  all):  (c)  if  the  scaffold  is  five-feet 
wide.  50-feet  tall,  and  70-feet  long,  ties 
and  braces  would  be  required  at  least  at 
the  20-  and  40-foot  levels.  These  would 
be  installed  starting  from  either  end.  at 
least  at  the  zero,  30-.  60-.  and  70-foot 
horizontal  distances  (eight  ties  and 
braces  in  all). 

Paragraph  (b)(14)  of  S  1915.252  would 
consolidate  rules  SS  1910.28  (a)(2), 
(b)(1).  (c)(7),  (d)(4),  (e)(1),  and  (1)(7),  all 
of  which  require  that  scaffolds  rest  upon 
a  stable,  firm,  level  footing.  This  is  not  a 
new  requirement  although  the  language 
is  changed  for  purposes  of  clarity  and 
uniformity. 

Paragraph  (b)(15)  of  §  1915.252  would 
consohdate  rules  SS  1910.28  (a)(14), 
(b)(1).  (c)(7).  1910.29  (b)(2).  (d)(3).  and 
1915.71  (c)(1)  and  (d)(3).  all  of  which 
require  that  uprights  be  secure,  plumb, 
and  braced  to  prevent  swaying  and 
displacement  of  the  scaffold.  This  is  not 
a  new  requirement,  although  the 
language  is  changed  for  purposes  of 
clarity  and  uniformity. 

Paragraph  (b)(16)  of  S  1915.252  is  the 
first  of  the  paragraph  (b)  rules  which 
specifically  address  suspension 
scaffolds.  This  proposed  rule  requires 
suspension  support  devices  to  rest  on 
surfaces  capable  of  supporting  the 
suspension  scal^old.  It  is  based  on 
S  1910.28(f)(10).  and  addresses  the 
problem  of  adequate  support  for  the 
scaffold  system.  It  is  the  suspension 
scaffold  equivalent  of  proposed  rule 
(b)(14),  which  requires  firm  footing  for 
supported  sca^olds.  Although  the 
existing  rule  applies  only  to  mason's 
adjustable  multiple-point  suspension 
scaffolds.  OSHA  believes  that  proper 
outrigger  support  is  a  concern  for  all 
suspension  scaffolds. 

Paragraphs  (b)  (17).  (18)  and  (19)  of 
S  1915.252  would  set  forth  conditions 
required  for  the  use  of  outrigger  beams, 
but  would  not  require  that  such  beams 
be  used  on  suspension  scaffolds. 


Paragraph  (b)(17)  would  require  beams 
to  be  made  of  structural  metal  and  to  be 
restrained  to  prevent  movement  This  is 
the  same  requirement  as  SS  1910.28  (fH4) 
and  (i)(10).  except  OSHA  proposes  to 
apply  the  rule  to  all  scaffolds  supported 
by  outrigger  beams.  Paragraph  (b)(lB) 
would  require  stabilizing  the  inboard 
ends  of  outrigger  beams  by  direct 
connections  to  the  floor,  roof,  or  deck  or 
by  the  use  of  counterweights.  This  rule 
clarifies  S  1910.28(h)(5)  which  requires 
only  that  outriggers  be  seciu^ly  fastened 
or  anchored.  Counterweights  are  not 
addressed  in  the  existing  standard,  and 
the  proposal  corrects  this  oversight 
Counterweights  are  often  the  only  way 
to  anchor  a  scaffold  without  damage  to 
the  supporting  floor,  deck,  or  other 
support. 

Paragraph  (b)(18)(i)  of  S  1915.252 
would  require  that  direct  connections  be 
evaluated  by  a  capable  person  to  insure 
that  the  roof  or  floor  deck  is  capable  of 
supporting  the  loads  to  be  imposed. 
Paragraph  (b)(18){ii)  would  require  that 
counterweights  be  made  of  solid 
material,  and.  in  effect,  prohibits  the 
practice  of  using  sandbags  or  water- 
fiUed  buckets  as  counterweights.  Such 
counterweights  are  easily  displaced  and 
may  leak.  Paragraph  (b)(18)(iii)  would 
require  counterweights  to  be 
mechanically  attached  to  the  outrigger 
beam.  This  provision  would  help  protect 
against  accidental  counterweight 
displacement.  Paragraph  (b)(18)(iv) 
would  prohibit  the  removal  of 
counterweights  from  a  scaffold  until  the 
scaffold  is  disassembled.  This  new  rule 
is  also  intended  to  prevent  scaffolds 
from  being  improperly  balanced. 
Paragraph  (b)(18)(v)  would  require 
outrigger  beams  to  be  tied  back  as  an 
additional  means  of  anchorage.  This 
new  provision  would  provide  a  back-up 
system  in  case  the  coimterweights 
become  displaced.  Although  tiebacks 
alone  may  not  keep  a  scaffold  from 
tipping,  they  will  keep  the  system  from 
falling  to  the  ground  and  from  causing  a 
progressive  failure  of  nearby  scaffolds 
and  scaffold  sections.  Vents,  standpipes. 
other  piping  systems,  and  electrical 
conduits  are  not  acceptable  points  of 
anchorage  for  tie-backs  because  they 
are  often  made  of  materials  that  cannot 
support  the  loads  that  would  be  imposed 
on  them  if  a  counterweight  system  were 
to  fail.  Paragraphs  (b)(18)  (vi)  and  (vii) 
would  specify  how  tiebacks  are  to  be 
installed. 

Paragraph  (b)(19)  of  S  1915.252  would 
specify  the  construction  requirements 
for  outrigger  beams.  Paragraph  (b)(19)(i) 
is  based  on  S  1910.28  {f)(9)  and  (h)(5), 
and  would  require  stop  bolts  or  shackles 
at  each  end  of  the  beam  to  prevent  the 
beam,  as  well  as  anything  supported 


from  the  beam,  from  coming  off  the 
beam  or  beam  support  Paragraph 
(b)(19)(ii]  would  allow  die  use  of 
channel  beams  in  lieu  of  "I"  beams, 
provided  they  are  fastened  together  with 
their  flanges  turned  out  Paragraph 
{b)(19)(iii)  is  a  new  rule  and  would 
require  that  outrigger  beams  be  installed 
with  all  bearing  supports  installed 
perpendicular  to  the  beam  centerline. 
This  would  help  prevent  tipping  of  the 
beam  due  to  any  eccentric  loading. 
Paragraph  (b)(19)(iv)  would  require  all 
outrigger  beams  to  be  used  with  their 
web  in  a  vertical  position.  This 
provision  is  based  on  S  1910.28  (f)(8)  and 
(h)(5).  Paragraph  (b)(19)(v)  would 
specify  the  correct  alignment  for  steel 
shackles,  devices,  and  the  hoisting  drum 
when  single  outriggers  are  used.  This 
provision  is  the  same  as  S  1910.28(0(13). 
Paragraph  (b)(20)  of  S  1915.252  would 
address  the  types  of  supports,  other  than 
outrigger  beams,  used  to  suspend 
suspension  scaffolds.  Paragraph 
(b)(2o)(i)  would  require  that  support 
devices  such  as  cornice  hooks,  roof 
hooks,  roof  irons,  and  parapet  clamps, 
be  made  of  mild  steel  or  equivalent 
material,  and  is  the  same  as 
SS  1910.28(g)(4)  and  1915.71(f)(1)- 
Paragraph  (b)(20)(ii)  is  a  new  rule  and 
would  require  the  use  of  bearing  blocks 
to  spread  loads.  Paragraph  (b){20)(iii) 
would  require  the  use  of  tiebacks.  the 
same  as  5  1910.28(g)(4).  The  proposal, 
however,  would  sf)ecify  in  paragraph 
(b)(20)(iv)  that  the  tiebacks  must  be 
equivalent  in  strength  to  the  hoisting 
ropes.  The  tiebacks  must  be  as  strong  as 
the  hoisting  ropes  as  they  may  have  to 
support  the  scaffold  in  the  event  of  a 
scaffold  hoist  rope  failure.  Vents, 
standpipes.  other  piping  systems,  and 
electrical  conduits  are  not  acceptable 
points  of  anchorage  because  they  are 
often  made  of  materials  that  cannot 
support  the  loads  that  would  be  imposed 
on  them  if  the  support  device  were  to 
fail. 

Paragraph  (b)(21)  of  S  1915.252  would 
specify  the  minimum  length  of 
suspension  rope  to  be  used  at  each 
installation.  The  proposal  is  based  on 
rules  S  1910.28  (f)(12)  and  {h)(7),  with  the 
clarification  that  either  the  rope  shall  be 
long  enough  to  allow  the  scaffold  to  be 
lowered  to  the  next  level  without  the 
rope  end  passing  through  the  hoist,  or 
the  rope  shall  be  configured  or  provided 
with  a  means  to  prevent  its  end  from 
passing  through  the  hoist.  OSHA 
believes  this  provision  will  prevent 
accidental  runthrough  of  the  suspension 
rope. 

Paragraph  (b)(22)  of  S  1915.252  would 
prohibit  the  use  of  repaired  wire  ropes 
as  suspension  ropes.  This  is  a  new 
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requirement  and  is  based  on  OSHA's 
view  that  there  is  no  way  to  determine 
the  strength  capacity  of  a  repaired  wire 
rope  without  the  danger  of  over- 
stressing  the  repair  and  thus  rendering 
the  rope  unsafe  for  use  on  scaffolds. 
This  provision  does  not  prohibit  joining 
together  two  or  more  pieces  of  wire  rope 
as  allowed  by  paragraph  (b)(23)  of 
S  1915.252. 

Paragraph  (b)(23)  of  S  1915.252  would 
allow  suspension  ropes  to  be  joined 
together  only  by  the  use  of  eye  splices 
with  shackles,  or  coverplates  and  bolts. 
This  would  be  a  new  requirement  and  is 
based  on  similar  rules  being  developed 
by  ANSI  in  the  current  review  of  the 
AlO.8  scaffold  standards.  These  are  the 
only  acceptable  ways  to  connect  wire 
ropes  without  affecting  their  strength 
capacities. 

Paragraph  (b)(24)  of  S  1915.252  would 
require  the  load  ends  of  wire  suspension 
ropes  to  be  equipped  with  proper  size 
thimbles,  and  to  be  secured  by  eye 
splicing  or  equivalent  means.  This 
requirement  is  based  on  $  1920.28  (f](12) 
and  (h)(9). 

Paragraph  (b)(25)  of  S  1915.252  would 
prohibit  the  use  of  defective  or  damaged 
ropes,  and  is  based  on  S  1910.28(u)(5] 
which  prohibits  damaged  ropes  from 
being  used  on  float  or  ship  scaffolds. 
Like  the  other  rules  discussed  in  this 
section,  this  rule  is  proposed  to  apply  to 
all  suspended  sca^olds.  The  danger  of  a 
broken  line  is  a  problem  not  confined  to 
float  or  ship  scaffolds. 

Paragraph  (b)(26)  of  S  1915.252  would 
require  that  swaged  attachments  or 
spliced  eyes  on  wire  suspension  ropes 
be  used  only  if  they  are  made  by  the 
wire  rope  manufacturer  or  a  qualified 
person.  This  would  be  a  new 
requirement  and  is  based  on  similar 
rules  being  developed  by  ANSI  in  the 
current  review  of  the  A10.8  scaffold 
standard. 

Paragraph  (b)(27)  of  S  1915.252  would 
require  that  wire  rope  clips  be 
retightened  after  the  initial  loading  and 
periodically  thereafter.  Such  clips  can 
work  loose  under  cyclic  loading  and 
should  not  be  assumed  to  be  properly 
tightened  without  being  checlced  on  a 
regular  basis. 

Paragraph  (b)(28)  or  S  1915.252  would 
require  that  scaffold  hoists,  both 
mechanically-powered  and  manually- 
powered,  be  of  a  type  approved  by  a 
nationally  recognized  testing  laboratory. 
This  provision  is  a  consolidation  of 
existing  provisions  in  S  1910.28  (f)(2). 
(g)(3).  (h)(2).  and  (i)(l). 

Paragraph  (b)(29)  of  S  1915.252  would 
prohibit  the  use  of  gasoline-powered 
hoists  on  suspension  scaffolds,  and  is 
based  on  OSHA's  belief  that  gasoline 
hoists  present  fire  hazards  which  are  not 


acceptable  given  the  confined  area  of  a 
scaffold.  Timely  escape  from  a  fire  could 
be  very  difficult,  and  perhaps 
impossible,  if  the  hoist  is  incapacitated. 

Paragraph  (b)(30)  of  S  1915.252  would 
require  mechanically-powered  operated 
gears  and  brakes  to  be  enclosed,  and  is 
the  same  requirement  as  5  1910.28(i)(3). 

Paragraph  (b)(31)  of  5  1915.252  would 
require  that  an  automatic  braking  device 
or  locking  pawl  be  provided,  in  addition 
to  the  normal  operating  brake,  to  slow 
hoist  when  its  normal  speed  of  descent 
(as  recommended  by  the  hoist 
manufacturer)  is  exceeded.  This  is  the 
same  requirement  as  S  1910.28(i](4), 
except  the  proposed  requirement  would 
apply  to  manually-powered  hoists  as 
well  as  mechanically-powered  hoists. 

Paragraph  (b)(32)  of  5  1915.252  would 
provide  that  where  manually-powered 
hoists  are  used,  the  scaffold  shall  not  be 
capable  of  being  lowered  without  a 
positive  crank  force  being  applied  to  the 
hoist  This  is  a  new  requirement  and  is 
based  on  OSHA's  view  that  it  will 
eliminate  the  dangerous  condition  of 
"free-running"  hoists  during  descents. 
OSHA  requests  comments  and 
supporting  information  on  the  need  for 
this  requirement. 

Paragraph  1915.252(c)— Access. 
Paragraphs  (c)  (1)  through  (6)  of 
S  1915.252  set  forth  the  requirements  for 
safe  access  to  scaffolds.  They  are 
intended  to  clarify  the  requirement  of 
S  1910.28{a)(12),  which  requires  "an 
access  ladder  or  equivalent  safe  access 
shall  be  provided,"  and  to  consolidate 
this  requirement  with  S  1915.71(k). 
However,  these  provisions  woidd  not 
apply  to  employees  performing  scaffold 
erection  and  dismantling  operations 
because  such  rules  are  not  feasible  until 
a  scaffold  has  been  erected  and  properly 
braced. 

Paragraph  (c)(1)  of  S  1915.252  provides 
that  access  to  and  between  scaffolds 
more  than  two  feet  above  or  below  the 
point  of  access  shall  be  by  certain 
specified  means.  These  means  of  access 
are  the  same  as  are  presently  recognized 
by  ANSI  and  other  consensus  groups, 
llie  two-foot  limit  is  a  change  from 
S  1915.71(k)(l),  which  has  a  five-foot 
limit.  This  change  is  made  because  if 
one  of  the  specified  methods  of  access 
listed  in  paragraph  (c)(1)  of  S  1915.252  is 
not  provided  until  scaffolds  are  more 
than  five  feet  above  their  supporting 
surface,  then  the  only  way  of  access  is 
by  climbing  the  crossbraces,  and,  as 
noted  below,  this  is  not  recognized  as  a 
proper  means  of  access.  In  addition,  the 
proposed  provision  allows  the  use  of 
some  types  of  access  which  are  not 
presently  recognized  by  existing 
standards,  but  which  OSHA  believes 
are  safe  means  of  access.  These  include 


integral  prefabricated  rungs,  hook-on 
and  attachable  ladders  designed  for  use 
with  manufactured-types  of  scaffolds, 
and  direct  access  from  other  scaffolds, 
structures,  personnel  hoists,  or  similar 
surface.  However,  the  paragraph 
prohibits  the  use  of  crossbracing  as  a 
means  of  access.  OSHA  believes  that 
crossbraces  do  not  provide  adequate 
footings  or  handholds  as  they  are  not 
designed  nor  intended  to  serve  as  a 
means  of  access. 

Paragraph  (c)(2)  of  S  1915.252  would 
set  forth  the  conditions  required  for  the 
use  of  portable,  hook-on,  and  attachable 
ladders  as  means  of  access.  Paragraph 
(c)(2)(i)  would  require  portable,  hook-on, 
and  attachable  ladders  to  be  positioned 
so  as  not  to  tip  the  scaffold.  This  is 
based  on  existing  mobile  scaffold  rule 
§  1910.29(a)(3)(viii).  Paragraph  (c)(2)(ii) 
would  require  ladders  to  be  positioned 
such  that  it  is  not  necessary  for 
employees  to  step  more  than  one  foot 
from  the  ladder  to  any  intermediate 
landing  or  platform.  'This  is  the  same 
rule  a  S  1915.71(k)(3).  Paragraph 
(c)(2)(iii)  would  require  that  the  bottom 
rung  of  hook-on  and  attachable  ladders 
be  not  more  than  24  inches  above  the 
scaffold  supporting  level.  This  would 
allow  scaffolds  to  be  leveled  and 
adjusted  without  constantly  adjusting 
the  ladder,  up  to  a  maximum  of  24 
inches.  Paragraph  (c)(2)(iv)  would 
require  landing  platforms  be  provided  at 
20-foot  maximum  vertical  intervals  for 
hook-on  and  attachable  ladders.  The 
proposal  does  not  require  ladders  to  be 
offset  every  20  feet,  or  that  a  landing  be 
provided  on  the  ladder  itself.  It  would 
simply  require  that  rest  platforms  be 
placed  not  more  than  20  feet  apart. 
Existing  work  platforms  or  walkways 
which  are  already  part  of  the  scaffold 
could  be  used  to  meet  this  requirement. 
OSHA  requests  comments  and 
supporting  information  on  the  need  for 
this  requirement.  Paragraph  (c)(2)(v) 
would  require  hook-on  and  attachable 
ladders  to  be  specifically  designed  for 
use  with  the  manufactured  types  of 
scaffolds  to  be  used  to  insure 
compatibility.  Paragraphs  (c)(2)  (vi)  and 
(vii)  would  specify  minimum  rung  length 
and  maximum  rung  spacing  for  hook-on 
and  attachable  ladders. 

Paragraph  (c)(3)  of  S  1915.252  would 
set  forth  the  conditions  required  for  the 
use  of  stairway-type  ladders  as  means 
of  access.  Paragraphs  (c)(3)  (i)  and  (ii) 
are  similar  to  paragraphs  (c)(2)(ii)  and 
(iii)  above.  Paragraph  (c)(3)(iii)  would 
require  a  minimum  step  length  of  16 
inches,  and  is  based  on 
S  1910.29(a)(3)(ii).  Paragraph  (c)(3)(iv) 
would  require  slip-resistant  treads  on  all 
stairs  and  landings.  This  rule  is  based 
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on  general  industry  rule 
§  1910.29(a)(3)(iv]  which  requires  the 
steps  to  be  fabricated  from  slip-resistant 
treads;  however,  the  proposal  would 
allow  the  use  of  other  means  to  obtain 
the  required  surface,  such  as  slip- 
resistant  coatings.  Paragraph  (cj(3)(v] 
would  require  stairway-type  ladders  to 
be  equipped  with  stairrails  and 
handrails. 

Paragraph  {c)(4)  of  §  1915.252  would 
require  ramps  and  runways  to  be 
provided  with  guardrails  which  meet  the 
criteria  set  forth  in  proposed  Subpart 
M — Fall  Protection  for  Shipyard 
Employment  Paragraph  {c)(5)  of 
S  1915.252  sets  forth  the  conditions 
required  for  the  use  of  integral 
prefabricated  scaffold  nmgs  as  means  of 
access.  Paragraph  (c)(5)(i)  would  require 
that  such  rungs  be  specifically  designed 
and  constructed  for  use  as  rungs.  That 
is.  they  must  be  capable  of  supporting 
ladder-type  loads.  Paragraph  (c)(5){ii) 
would  require  nmgs  to  be  at  least  11  Va 
inches  long  to  provide  adequate  footing, 
and  paragraph  (c)(5](iii)  woidd  require 
that  rungs  be  uniformly  spaced.  These 
are  the  same  requirements  as  for  other 
types  of  ladders  (see  Notice  of  Proposed 
Rulemaking  for  Subpart  E — Access  and 
Egress).  Paragraph  (c](5)(iv)  woidd 
require  rest  platforms  at  20-foot 
maximum  vertical  intervals,  the  same  as 
(c)(2)(iii)  above.  Paragraph  {c)(5)(v) 
would  require  a  maximum  spacing 
between  rungs  of  16^  inches,  and  is 
consistent  with  the  provisions  of 
proposed  Subpart  E. 

Paragraph  {c)(8)  of  §  1915.252  would 
require  ail  rungs  and  steps  to  line  up 
vertically  with  each  other  between  rest 
platforms.  This  is  to  assure  that  a 
continuous  climbing  surface  is  provided. 
Employees  descending  a  scaffold  can 
misstep  if  rungs  and  steps  are  offset.  An 
example  of  this  is  the  use  of  integral 
rungs  on  frame  scaffolds.  If  the  frames 
are  not  oriented  in  the  same  direction 
(i.e..,  ladder  rungs  all  on  the  same  side)  a 
non-continuous  ladder  surface  will 
result  which  can  cause  a  misstep. 

Paragraph  {c)(7)  of  §  1915.252  sets 
forth  the  conditions  required  for  direct 
access  from  another  surface  to  a 
scaffold.  Direct  access  may  be  made 
only  when  the  two  surfaces  are  not  more 
than  14  inches  apart  horizontally,  and  24 
inches  apart  vertically.  The  14-inch 
dimension  is  based  on  proposed  rule 
§  1915.252(b)(4).  The  24-inch  dimension 
is  based  on  proposed  rule 
§  1915.252(b)(4).  The  24-inch  dimension 
is  consistent  with  similar  provisions  in 
the  other  paragraphs  in  paragraph  (c) 
discussed  above. 

Paragraph  1915.252(d)— Use.  This 
paragraph  addresses  the  use  of  scaffolds 


and  the  activities  which  take  place  on 
scaffolds. 

Paragraph  (d)(1)  of  §  1915.252  would 
prohibit  the  overloading  of  a  scaffold. 
This  requirement  clarifies  and 
consolidates  S§  1910.28  (a)(7).  (f)(1), 
(g)(9).  (h)(1),  (q)(6),  (r)(3).  (u){l).  and 
S  1915.71(f)(8),  and  complements 
proposed  rule  of  9  1915.252(a)(1)  which 
requires  that  scaffolds  be  capable  of 
supporting  four  times  the  maximum 
intended  load  without  failure.  This  rule 
insures  that  the  scaffold's  capacity  is 
not  exceeded. 

Paragraph  (d)(2)  of  9  1915.252  would 
prohibit  the  use  of  shore  or  lean-to 
scaffolds,  and  is  the  same  provision  as 
§  1910.28(a)(24). 

Paragraph  {d)(3)  of  9  1915.252  would 
require  supported  scaffolds  to  be 
inspected  for  visible  defects 
periodically,  and  after  any  occurrence 
which  could  affect  the  scaffold's 
structural  integrity.  Examples  of  such 
occurrences  are  impact  loadings  caused 
by  vehicles,  hoists,  extremely  high 
winds,  or  any  other  event  which  places 
large  stresses  on  the  system.  This  rule 
would  also  require  the  inspection  of 
suspension  scaffolds  for  visible  defects 
immediately  after  installation  prior  to 
their  first  use;  periodically  thereafter 
(preferably  before  each  use);  and  after 
any  occurrence  which  could  affect  a 
scaffold's  structural  integrity.  Inspection 
of  suspension  scaffolds  is  presently 
required  by  99  1910.28  (g)(8),  (i)(6).  and 
1915.71(f)(3).  which  require  inspections 
only  of  certain  types  of  suspension 
scaffolds;  however,  OSHA  believes  all 
suspension  scaffolds  should  be 
inspected.  In  the  Specific  Issues  section 
of  this  preamble,  OSHA  requests  public 
comment  on  the  frequency  of  inspection 
and  on  the  quahfications  needed  by  the 
employee  doing  the  inspecting. 

Paragraph  (d)(4)  of  9  1915.252  would 
require  the  bracing,  or  removal  until 
repaired,  of  all  scaffold  components 
which  have  been  damaged  or  weakened 
such  that  their  strength  has  been 
reduced  to  less  than  that  required  by 
paragraph  (a)(1)  of  9  1915.252.  This 
requirement  clarifies  and  consolidates 
existing  requirements  in  9  S  1910.28 
(a)(6).  (m){6),  and  9  1915.71(b)(5). 
Bracing  would  be  allowed  as  the 
removal  of  a  damaged  component  may 
not  be  possible  without  complete 
disassem'oly  of  the  scaffold. 

Paragraph  (d)(5)  of  9  1915.252  would 
prohibit  the  movement  of  scaffolds 
while  employees  are  on  them,  except 
that  mobile  scaffolds  may  be  moved 
under  certain  specified  conditions.  This 
rule  combines  die  provisions  of  existing 
rules  9  1915.28(a)(5)  and  9  1910.29  with 


respect  to  moving  scaffolds  when  they 
are  occupied. 

Paragraph  (d)(6)  of  9  1915.252  would 
restrict  the  use  of  scaffolds  near 
exposed  and  energized  electric  power 
lines.  This  is  a  new  requirement  for 
shipyard  employment,  and  is  based  on 
similar  provisions  developed  for  the  use 
of  scaffolds  in  the  construction  industry. 
OSHA  believes  these  rules  are  equally 
applicable  to  the  shipyard  environment. 
Paragraphs  (d)(6)  (i)  and  (ii)  prohibit  the 
use  of  scaffolds  closer  than  10  feet  to  all 
energized  lines  of  300  volts  or  more, 
even  if  the  lines  are  insulated. 
Paragraph  (d)(6)(iii)  allows  scaffolds  to 
be  used  within  two  feet  of  energized 
lines  less  than  300  volts,  provided  the 
lines  are  insulated.  Paragraph  (d)(6)(iv) 
prohibits  the  use  of  scaffolds  closer  than 
10  feet  to  all  energized  uninsulated  lines, 
of  any  voltage,  which  are  exposed  (not 
covered  or  guarded  from  contact  by 
employees).  OSHA  believes  these 
clearances  would  allow  work  to  be 
performed  safely  without  the  need  for 
power  lines  to  be  deenergized. 

Paragraph  (d)(7)  S  1915J252  would 
allow  scaffolds  to  be  erected,  moved, 
dismantled,  or  altered  only  under  the 
supervision  of  a  capable  person.  It  is  the 
same  requirement  as  9  1915.71(b)(7).. 

Paragraph  (d)(8)  of  9  1915.252  would 
clarify  the  provision  of  S  1910.28(a)(19) 
regarding  work  on  slippery  scaffold 
platforms.  The  proposal  states  that  no 
work  shall  take  place  on  slippery 
platforms  except  to  remove  the  hazard. 

Paragraph  (d)(9]  of  §  1915.252  would 
require  the  use  of  tag  lines  or  similar 
measures  to  stabilize  swinging  loads 
being  hoisted  onto  scaffolds  or  near 
scaffolds  where  the  load  could  damage 
or  impact  the  scaffold.  This  is  based  on 
9  1910.28(a)(15)  which  requires  tag  lines 
when  loads  are  being  hoisted  onto  the 
scaffold.  The  proposal  would  extend  the 
provision  to  cover  other  hoisting 
operations  as  the  hazard  being  guarded 
against  is  the  same,  regardless  of  the 
destination  of  the  load. 

Paragraph  (d)(10)  of  9  1915.252  would 
require  that  suspension  ropes  be 
shielded  from  harm  caused  by  heat- 
producing  processes,  and  shielded, 
treated,  or  otherwise  protected  when 
acids  and  other  corrosive  substances 
are  used  on  a  scaffold.  This  requirement 
is  essentially  the  same  as  9  1910.28(a) 
(21)  and  (27)  which  require  that  only 
treated  or  protected  fiber  or  synthetic 
ropes  be  used  near  corrosive  substances 
and  that  "special  precautions  shall  be 
taken"  when  heat-producing  processes 
are  used  on  scaffolds.  This  provision 
modifies  9  1915.71(b)(8)  which  prohibits 
welding,  burning,  riveting  or  open  flame 
work  on  scaffolds  supported  by  fiber 


rope.  The  proposal  recognizes  that 
shields  can  be  used  to  protect 
suspension  ropes  during  such  work. 
Public  comment  is  requested,  however, 
on  what  criteria,  if  any.  should  be  set 
forth  for  such  shields. 

Paragraph  (d)(ll)  of  9  1915.252  would 
prohibit  work  on  scaffolds  during  storms 
or  when  wind  speeds  exceed  40  mph. 
unless  body  belt/harness  systems  are 
worn  or  wind  screens  are  erected.  This 
requirement  is  based  on  9  1910.28{a)(18). 
The  existing  rule  prohibits  all  work  on 
scaffolds  "during  storms  or  high  winds." 
Public  comment  is  requested  in  the 
Specific  Issues  section  of  this  preamble 
on  whether  the  40  mph  limit  is 
appropriate,  and  what  other  methods 
are  available  to  protect  employees  from 
high  winds. 

Paragraph  (d)(12)  of  9  1915.252  would 
prohibit  accimiulation  of  debris  on 
scaffold  platforms  and  is  based  on 
9  1910.28(a)(20). 

Paragraph  (d)(13)  of  9  1915.252  would 
prohibit  the  use  of  ladders  or  makeshift 
devices  on  scaffolds  to  raise  the 
working  level  of  employees.  This  would 
be  a  new  provision  and  would  assure 
that  workers  are  provided  with  a  secure 
work  platform,  and  would  eliminate  the 
hazard  of  tipping  caused  by  portable 
ladders  exerting  a  sideways  thrust  on 
scaffold  systems. 

Paragraph  (d)(14)  of  9  1915.252  would 
limit  the  degree  to  which  platform  units 
could  deflect  under  load.  This  is  to 
prevent  platform  units  from  becoming 
overstressed  and  to  prevent  their  ends 
from  being  pulled  off  the  end  supports. 

Paragraph  1915.252(e)— Fall 
protection.  This  paragraph  would 
provide  protection  against  the  hazards 
of  falling  from  or  through  a  scaffold. 

Paragraph  (e)(1)  of  §  1915.252  clarifies 
and  consolidates  tlie  following  existing 
rules:  §§  1910.28  (a)(3).  (b)(15).  (c)(14). 
(d)(7).  (f)(15l.  (g)(5),  (h)(8),  (i)(5).  (j)(4). 
(m)(7),  (n)(6).  (r)(3),  (u)(6).  1910.29(a)(3), 
and  1915.71  (c)(9).  (d)(8).  (e)(lQ).  (f)(9). 
(g)(6).  (h)(1).  and  (j).  Whereas  the 
existing  rules  are  specific  requirements 
to  have  guardrails  only  or  safety  belts 
only,  the  proposal  would  require  that  all 
employees  on  scaffolds  be  protected  by 
a  choice  of  guardrails  or  body  belt/ 
harness  systems,  with  certain 
exceptions  discussed  below. 

The  proposal  would  require  fall 
protection  as  follows:  when  the  scaffold 
is  any  height  above  water,  the  same  as 
9  1915.71(j)(l);  when  the  scaffold  is  on  a 
vessel  or  vessel  section  and  more  than 
five  feet  above  lower  levels,  the  same  as 
9  1915.71(j)(l);  when  the  scaffold  is 
immediately  adjacent  to  a  vessel  or 
vessel  section  and  more  than  five  feet 
above  lower  levels,  the  same  as  OSHA's 
current  interpretation  of  9  1915.71(j)(l); 


and  when  the  scaffold  is  in  any  other 
area  and  more  than  10  feet  above  lower 
levels,  the  same  as  9  1910.28(a)(3). 
Paragraph  (e)(l)(i)  of  9  1915.252 
recognizes  the  impracticability  of  using 
any  fall  protection  system  other  than 
body  belt/harness  systems  on  certain 
types  of  scaffolds,  lliis  consolidates 
§  1910.28(j)(4)— boatswains'  chairs; 
9  1910.28  (n)(8)— needle  beam  scaffolds; 
9  1910.28(u)(6)— float  scaffolds,  and  is  a 
new  rule  for  ladder  jack  scaffolds. 
Paragraph  (e)(l)(ii)  of  9  1915.252 
would  require  both  body  belt/harness 
systems  and  guardrail  systems  on  all 
single-point  adjustable  suspension 
scaffolds  (except  boatswains'  chairs) 
and  on  all  two-point  adjustable 
suspension  scaffolds.  The  requirement 
to  have  both  guardrails  and  body  belt/ 
harnesses  on  two-point  scaffolds  is  the 
same  as  91910.28  (g)(5)  and  (g)(9). 
Guardrail  systems  alone  do  not  provide 
adequate  fall  protection  when  a 
suspension  rope  fails,  causing  a  scaffold 
to  tip  or  hang  from  only  one  end.  Body 
belt/harness  protection  would  also  be 
required  on  single-point  systems  as  the 
hazard  related  to  rope  failure  is  the 
same  on  both  types  of  scaffold. 
However,  as  body  belt/harnesses  would 
be  the  primary  means  of  fall  protection 
on  single-point  and  two  point  systems. 
Type  II  guardrail  systems  may  be  used 
in  lieu  of  Type  I  systems.  Type  I  and 
Type  II  guardrail  systems  are  the  same 
in  all  respects  except  Type  II  systems 
have  lower  minimum  height  and 
strength  requirements  than  Type  I 
systems  (see  proposed  9  1915.252(e)(4) 
below). 

Paragraph  (e)(l)(iii)  of  §  1915.252  is 
essentially  the  same  as  9  1910.28(t)(2), 
which  requires  lifelines  along  "crawling 
boards,"  except  that  the  proposal  would 
allow  the  alternative  use  of  Cody  belt/ 
harness  systems  or  guardrnil  systems. 

Paragraph  (e)(l)(iv)  of  §  1 '31 5.252 
would  require  that  employees  on  self- 
contained  scaffolds  be  protected  by 
body  belt/harness  and  guardrail 
systems  when  the  platform  is  supported 
by  ropes  (as  when  the  scaffold  is  being 
raised  or  lowered  on  some  systems)  and 
by  guardrail  systems  when  the  platform 
is  supported  directly  by  the  scaffold 
frame. 

Paragraph  (e)(l)(v)  of  9  1915.252 
would  require  guardrails  to  be  used 
along  scaffold  walkways  and  to  be 
located  within  eight  inches  of  at  least 
one  side  of  the  walkway.  The  provision 
that  guardrails  need  be  provided  only 
along  one  side  applies  only  when  the 
platform  is  used  as  a  means  of  access  to 
get  from  one  point  on  the  scaffold  to 
another.  If  other  work  activities  are 
performed  on  or  from  the  walkway,  then 
the  platform  is  not  considered  to  be  a 


walkway  (see  definiton  of  "walkway") 
and  the  provisions  of  paragraphs 
.252(e)(1)  (i)  through  (v)  would  apply. 

Paragraph  (e)(l)(vi)  of  9  1915.252 
would  allow  portions  of  guardrail 
systems  to  be  removed  or  omitted  where 
the  vessel,  vessel  section,  building,  or 
structure  is  configured  in  such  a  way  as 
to  preclude  their  use.  However,  when 
guardrails  are  not  used,  body  belt/ 
harness  systems  (and  personal  flotation 
devices  when  employees  are  over 
water)  would  be  required.  This  is  the 
same  provision  as  9  1915.71(j)(3). 

The  provisions  of  9  1915.252(e)(1) 
would  not  apply  to  employees  erecting 
or  dismantlmg  scaffolds.  OSHA  believes 
that  there  is  no  recognized  feasible  way 
of  providing  fall  protection  for  such 
employees.  However,  public  comment  is 
requested  on  this  point  in  the  Specific 
Issues  section  of  this  preamble.  In 
addition,  the  provisions  would  not  apply 
if  a  scaffold  is  completely  enclosed  by 
the  walls  of  a  structure.  To  be 
completely  enclosed,  no  perimeter  face 
of  the  scaffold  may  be  more  than  14 
inches  from  a  wall.  In  other  words,  there 
may  be  no  open  sides  or  ends  on  the 
scaffold.  However,  fall  protection  would 
be  required  at  openings  such  as 
hoisfways,  elevator  shafts,  stairwells,  or 
similar  openings  in  the  scaffold 
platform,  or  in  the  walls  of  the  structure 
surrounding  the  platform.  This  is  the 
same  requirement  as  contained  in 
9  1910.28(a)(3)(i). 

Paragraph  (e)(2)  of  9  1915.252  would 
require  guardrail  systems  along  the  front 
side  (i.e.  the  side  closest  to  the  vessel 
being  worked  on)  of  all  scaffolds 
suspended  from  vessels  when  the 
scaffolds  are  triced  out  of  line,  and  on 
all  scaffolds  mounted  on  floats  which 
are  subject  to  surging.  As  an  alternative 
to  guardrail  systems,  employees  may  be 
protected  by  a  body  belt/harness 
system  attached  to  a  guardrail  system 
installed  on  the  side  of  the  platform 
which  is  away  from  the  vessel.  These 
are  the  same  requirements  as  in 
9  1915.7ia)(4). 

Paragraph  (e)(3)  of  9  1915.252  would 
provide  that  body  belt/harnesses  be 
secured  by  lanyard  to  a  dropline.  trolley 
line,  or  scaffold  structural  member. 
However,  body  belt/harnesses  are 
effective  only  when  there  are  no 
overhead  scaffold  components.  When 
there  are  such  overhead  components, 
such  as  additional  platforms  on  a  multi- 
level suspended  scaffold,  or  a  falling 
object  canopy,  and  when  there  is  a 
failure  of  the  scaffold  support  system, 
and  employee  could  be  seriously  injured 
or  killed  when  the  dropline  body  belt/ 
harness  arrangement  arrests  the 
employee's  fall,  and  the  overhead 


48192 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules 


component  of  the  scaffold  strikes  the 
employee  as  the  scaffold  falls  to  the 
ground.  Therefore.  §  1915.252(e)(3) 
would  provide  that  when  a  scaffold  has 
overhead  obstructions,  then  droplines 
shall  not  be  used.  Paragraph  (e)(3)(i) 
would  provide  that  when  droplines  are 
used,  they  not  be  connected  to  the 
scaffold.  This  is  the  same  requirement 
as  in  9  1910.28(g)(9).  Paragraph  (e)(3)(ii) 
would  provide  that  when  trolley  lines 
are  used,  they  not  be  connected  to  the 
suspension  lines.  This  would  provide 
protection  to  the  employee  in  the  event 
of  a  suspension  line  failure.  Paragraph 
(e)(3)(iii}  would  provide  that  when 
lanyards  area  connected  to  trolley  lines 
or  scaffold  members  on  two-point 
adjustable  scaffolds,  the  scaffold  shall 
be  equipped  with  additional 
independent  support  lines.  In  the  event 
of  a  suspension  rope  failure,  the 
additional  lines  would  keep  the  scaffold 
from  falling.  Paragraph  {e)(3)(iv)  would 
prohibit  droplines,  independent  support 
lines,  and  suspension  ropes  from  being 
attached  to  each  other  or  to  the  same 
point  of  anchorage. 

Paragraph  (e)(4)  of  §  1915.252  would 
require  guardrail  systems  to  conform  to 
provisions  essentially  the  same  as  those 
discussed  in  the  preamble  to  proposed 
Subpart  M— Fall  Protection.  However, 
because  additional  fall  protection  on 
single-point  adjustable  and  two-point 
adjustable  suspension  scaffolds  would 
be  provided  by  body/belt  harness 
systems,  the  guardrail  requirements  on 
these  types  of  scaffolds  are  proposed  to 
be  less  stringent  than  on  other  scaffolds 
where  guardrails  are  the  principal  fall 
protection  system.  Guardrails  on  single- 
point  adjustable  and  two-point 
adjustable  suspension  scaffolds  are 
considered  by  OSHA  primarily  to  be 
barriers  that  serve  as  scaffold  edge 
delineators,  restrain  movement,  provide 
handholds,  and  prevent  misstepping. 
These  functions  do  not  require  the  same 
size  and  strength  guardrail  system  as 
does  fall  protection.  Therefore,  the 
minimum  requirements  for  guardrail 
systems,  (referred  to  as  Type  U  systems) 
used  on  single-point  and  two-point 
scaffolds  would  be  less  than  those  for 
other  guardrail  systems  (referred  to  as 
Type  I  systems)  used  on  other  scaffolds. 
The  specific  differences  are  set  forth  in 
proposed  paragraphs  (e)(4)  (ii),  |vii).  and 
(viii),  discussed  below. 

Paragraph  (e)(4)(i)  of  i  1915.252  would 
require  that  guardrail  systems  installed 
to  meet  the  requirements  of  this  section 
be  installed  along  all  open  sides  and 
ends  of  the  platform.  This  is  the  same 
requirement  as  S  1910.28(a)(3)  and 
I915.71(j). 


Paragraph  (e)(4)(ii)  of  5  1915.252 
would  specify  a  minimum  guardrail 
system  height  of  38  inches  for  Type  1 
guardrail  systems  and  36  inches  for 
Type  II  guardrail  systems.  The  38-inch 
lower  limit  for  Type  I  systems  is 
proposed  in  lieu  of  the  existing  36-inch 
lower  limit  specified  for  shoreside 
scaffolds  in  S  1910.28(a)(3)  because  a 
study  concerned  with  selected 
ergonomic  considerations  related  to  fall 
protection  (Ref.  3:35)  indicates  that  the 
existing  3ft-inch  limit  does  not  provide 
adequate  employee  safety.  That  study 
recommends  a  guardrail  height  of  42 
inches,  the  same  as  the  existing  lower 
hmit  for  Part  1915  type  scaffolds. 
However,  OSHA  believes  the  proposed 
limit  of  38  inches  is  appropriate  for 
scaffolds,  because  it  allows  for  guardrail 
height  differentials  caused  by  platform 
unit  arrangements.  For  example,  a  frame 
constructed  to  hold  a  toprail  42  inches 
above  a  flush-mounted  prefabricated 
deck  would  be  only  40  inches  above  a 
platform  made  with  two-inch  solid  sawn 
planks.  Where  the  planks  are 
overlapped  to  form  a  long  platform,  the 
toprail  height  drops  to  38  inches.  (It 
should  be  noted  that  the  36  inch  limit 
proposed  for  Type  II  guardrails  is 
acceptable  because  Type  II  systems  are 
not  used  as  the  primary  means  of  fall 
protection.)  The  maximum  height  limit 
would  be  45  inches  for  all  scaffold 
guardrail  systems.  These  limits  are 
consistent  with  limits  being  developed 
for  the  construction  and  general  industry 
standards.  However,  public  comment  is 
requested  on  these  points  in  the  Specific 
Issues  section  of  this  preamble. 

Paragraph  {e)(4)(iii)  of  S  1915.252 
would  require  midrails,  screens,  mesh, 
intermediate  vertical  members  (such  as 
balusters),  solid  panels,  or  equivalent 
structural  members  be  installed  between 
the  top  edge  of  the  guardrail  system  and 
the  scaffold  platform.  This  is  essentially 
the  same  provision  as  §  1910.28(a)(3). 
exctpt  it  has  been  rewritten  to  clarify 
the  requirement,  and  to  allow  additional 
types  of  protection  as  alternatives  to 
midrails. 

Paragraphs  (e)(4)  (iv)  through  (vi)  of 
5  1915.252  specify  the  criteria  for  the 
installation  of  the  midrails,  screen, 
mesh,  and  baluster  type  protection 
required  by  paragraph  (e)(4)(iii)  of 
S  1915.252. 

Paragraphs  (e)(4)  (vii)  and  (viii)  of 
S  1915.252  would  specify  that  Type  1 
toprails  (or  equivalent)  be  capable  of 
withstanding  a  force  of  at  least  200 
pounds  applied  in  any  downward  or 
horizontal  direction  at  any  point  along 
the  toprail  (Type  II  guardrail  systems 
would  have  a  100  pound  minimum 
requirement)  and  not  deflect  to  a  height 


lower  than  the  specified  limit  set  forth  in 
paragraph  (e)(4)(ii).  The  force 
requirement  for  midrails,  screens,  mesh, 
and  other  intermediate  types  of 
protection  in  paragraph  (e)(4)(ix)  would 
be  at  least  150  pounds  for  Type  I 
systems,  and  75  pounds  for  Type  II 
systems.  The  150  pound  force 
requirement  replaces  the 
5  1910.28(a)(3)(ii)  and  the  §  1915.71(j)(2) 
requirements  to  use  specified  sizes  of 
lumber. 

Paragraph  (e)(4)(x)  of  S  1915.252 
would  recognize  that  a  separate 
guardrail  section  is  not  required  on  the 
ends  of  suspension  scaffolds  when  the 
scaffold's  support  system  (stirrup)  or 
hoist  does  not  allow  passage  of 
employees. 

Paragraph  (e)(4)(xi)  of  S  1915.252 
would  require  toprail  and  midrail 
surfaces  to  be  free  of  puncture, 
laceration,  and  snagging  hazards.  This  is 
essentially  the  same  requirement  as  in 
§  1910.23(e)(1). 

Paragraph  (e)(4)(xii)  of  §  1915.252 
would  require  that  toprails  and  midrails 
not  be  so  long  as  to  constitute  a  hazard, 
and  is  the  same  requirement  as 
§  1910.23(e)(1). 

Paragraph  (e)(4)(xiii)  of  §  1915.252 
would  be  a  new  requirement  and  would 
prohibit  the  use  of  steel  banding  and 
plastic  banding  as  toprails  or  midrails. 
While  such  banding  can  often  withstand 
a  200  pound  load,  it  can  tear  easily  if 
twisted.  In  addition,  such  banding  often 
has  sharp  edges  which  can  cut  a  hand  if 
seized. 

Paragraph  1915.252(f}—FalJing  object 
protection.  This  paragraph  would 
address  the  hazard  of  objects  falling 
onto  employees  working  on  scaffolds. 
Protection  against  objects  falling  from 
scaffolds  is  provided  by  proposed 
Subpart  M — Fall  Protection. 

Paragraph  (f)(1)  of  §  1915.252  would 
require  that,  in  addition  to  hardhat 
protection,  overhead  protection  be 
provided  as  necessary  for  employees  on 
scaffolds  when  they  are  exposed  to  the 
hazard  of  objects  falling  from  overhead. 
This  paragraph  is  based  on  existing 
rules  §§  1910.28  (a)(16)  and  (f)(16),  and 
is  consistent  with  §  1915.71(j)(5). 

Paragraph  {f)(2)  of  §  1915.252  would 
require  canopies,  when  used  as  falling 
object  protection,  to  be  installed 
between  the  hazard  and  the  employees. 
This  is  the  same  provision  as 
§  1915.28(f)(16)  except  the  specific  nine 
foot  height  limit  is  deleted  as 
unnecessarily  specific. 

Paragraph  (f)(3)  of  §  1915.252  would 
require  the  use  of  additional 
independent  support  lines  when 
canopies  are  used  on  suspension 
scaffolds.  The  lines  would  support  the 
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scaffold  in  the  event  of  suspension 
support  rope  failure.  The  reason  for  this 
requirement  has  been  explained  earlier 
in  the  discussion  of  §  1915.252(e)(4). 

Paragraph  (f)(4)  of  §  1915.252  would 
require  that  independent  support  hnes 
and  suspension  ropes  not  be  attached  to 
the  same  point  of  anchorage.  This  new 
rule  would  prevent  the  loss  of  the 
backup  safety  systems  in  the  event  of 
suspension  rope  anchorage  failure. 

Paragraphs  (f)(4)  and  (5)  of  S  1915.252 
would  require  toeboards  on  scaffolds  to 
protect  employees  who  are  below  the 
scaffold  from  falling  objects.  These 
paragraphs  are  based  on  existing  rules 
§  1915.71(j)(5)  and  \  1910.28(a)(3) 
respectively. 

Section  1915.253    Additional 
requirements  applicable  to  specific 
types  of  scaffolds 

This  section  contains  rules  which 
would  apply  only  to  specific  types  of 
scaffolds  as  indicated.  These  rules 
would  apply  in  addition  to  the  general 
rules  of  S  1915.252.  In  keeping  with  5 
CFR  Part  1320,  Controlling  Paperwork 
Burdens  on  the  Public,  the  existing  Part 
1910  provisions  requiring  scaffold 
drawings  and  specifications  to  be  made 
available  to  the  employer  and  for 
inspection  purposes,  are  proposed  to  be 
deleted  as  to  their  application  in 
shipyards.  These  provisions  are 
contained  in  §  1910.28{b)(16).  (c)(4). 
(c)(5).  (d)(ll),  and  (e)(3).  However,  the 
employer  may  want  to  maintain  the 
records  anyway  to  serve  as  a  reference 
point  for  future  evaluation  of  a 
scaffold's  design  and  its  load  limits. 
Such  records  would  be  valuablt?  in 
determining  whether  or  not  a  scaffold  is 
overloaded. 

Parasraph  1915.353(a)— Pole 
scaffolds.  This  paragraph  combines  the 
"wood  pole  scaffolds"  of  §  1910.28(b) 
and  the  "inrlependent  pole  wood 
scaffolds"  of  §  1915.71(c).  The  word 
"wood"  would  be  deleted  from  the  title 
as  used  ii'  the  existing  supparts,  as  such 
scaffolds  can  be  made  of  other 
materials.  The  paragraph  addresses 
both  independent  pole  (double  pole) 
scaffolds  and  single  pole  scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 


S1915.253(a«1) 
J  1915.253(3X2) 
9  1915.253(a)(3) 


Existing  paragraph 


1 1910.28(b)(14). 

9  1915.71(c)(4) 
9  1910.28(i))|9). 

91915.71(c)(b). 
9  1910.28(t))(10). 

{ 1915.71(c)(6). 


Proposed  paragraph 

Existing  paragraph 

9  1915.253(a)<4) 

9  19t0.28(b)(10). 

9  l915.253(aM5) _ 

91915  263(a)(6) 

9  191 5.71  (CK6). 
f  1910.28<bK5). 

91915.71(c)(5). 
9  1910.28(b)(5), 

9  1915i53(a)(7) 

91915.71(c)(5) 
9  1910.28(b)(7). 

9  1915.253(a)(8) 

9  1915.71(c)(4). 
91910.28(b)(7).  (10). 

91915.253(a)(9)     

91910  28(b)(2) 

9l915.253(a)(10).. 

9  1915  71(c)(2),  (3) 
9  1910.28(b)(16). 

Paragraph  (a)(ll)  of  §  1915.253  would 
require  that  wood  pole  scaffolds  not  be 
erected  beyond  the  reach  of  firefighting 
equipment.  This  is  the  same  provision  as 
§  1910.28(b)(17)  except  the  word 
"effective"  would  be  deleted  from  the 
paragraph  to  clarify  the  requirement. 

The  remaining  pole  scaffold 
provisions  of  Subparts  D  and  E  would 
not  be  carried  forward  in  this  paragraph 
as  specific  provisions  for  pole  scaffolds 
because  the  topics  they  address  would 
be  covered  by  the  proposed  general 
rules. 

Paragraph  1915.253(b)— Tube  and 
coupler  scaffolds.  This  paragraph 
combines  the  "tube  and  coupler 
scaffolds"  of  §  1910.28(c)  and  the 
"independent  pole  metal  scaffolds"  of 
S  1915.71(d).  The  following  table  lists  the 
proposed  paragraphs  which  would  not 
be  substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 

r 


Proposed  paragraph 

Existing  paragraph 

91915.253(b)(2) 

8  1910.28(c)(11). 

«1915.253(to)(3) 

919l5.71(dM6) 
9  1910.28(c)(12). 

9  1915.253(bM4)..._ 

9  1915.253(b)(5) 

9  1915.71(d)(6). 
J  1910.28(0(1 2) 
91915  71(d)(5) 

9  1915.253(b)(6) 

9  1910  28(c)(9) 

9  1915.253(b)(8) 

9  1910.28'C)(8). 

91915.253(b)(9) 

91910  28(c)(8) 

91915.253(b)(11) „ 

91910.28(0(14).  (5). 

Paragraph  (b)(1)  of  8  1915.25J  is  n.iw 
for  tube  and  coupler  scaffolds  and 
would  require  that  platforms  not  be 
moved  until  the  next  location  is  properly 
prepared  to  support  the  platform  being 
moved.  This  is  the  same  requirement  as 
5  1910.28(b)(14)  for  wood  pole  scaffolds. 
This  rule  is  added  to  this  section 
because  it  addresses  the  problem  of 
platform  stability  during  construction,  a 
problem  which  exists  for  tube  and 
coupler  scaffolds  as  well  as  pole 
scaffolds. 

Paragraph  (b)(7)  of  §  1915.253  would 
require  bearers  to  be  long  enough  to 
provide  full  contact  with  the  coupler. 
This  is  essentially  the  same  as 
S  1910.28{c)(10),  however,  the 


specifications  are  deleted  because 
component  strength  would  be  governed 
by  proposed  general  rule 
S  1915.252(a)(1). 

Paragraph  (b)(10)  of  §  1915.253  would 
specify  the  types  of  materials  from 
which  couplers  may  be  made.  This 
substantive  requirement  is  currently 
contained  in  existing  definition 
S  1910.21(f)(6),  "coupler."  and  is  more 
appropriately  incorporated  into  a 
substantive  section  of  the  proposed 
standard. 

The  remaining  tube  and  coupler 
scaffold  provisions  of  Subparts  D  and  E 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for  tube 
and  coupler  scaffolds  because  the  topif:s 
they  address  would  be  covered  by  the 
proposed  general  rules. 

Paragraph  1915.253(c)— FabricaU^d 
fivme  scaffolds.  As  discussed  in  the 
"definitions"  section  of  this  preamble, 
this  type  of  scaffold  is  presently  called  a 
"tubular  welded  frame  scaffold."  The 
proposed  name  more  appropriately 
describes  the  type  of  scaffold  to  be 
addressed. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed. 


Existing  paragraph 

9  1915.253(cK2) _ 

9  1915253(c)(3) 

9  1910.28(d)(3). 
91910.28(d)(5) 

9  1915.253(c)<6) -... 

91910  28(dMin. 

Paragraph  (c)(1)  of  S  1915.253  is  new 
for  fabricated  fi-ame  scaffolds  and 
would  require  that  platforms  not  be 
moved  until  the  next  location  is  properly 
prepared  to  support  the  platform  being 
moved.  This  would  be  done  for  the  same 
reasons  discussed  for  paragraph  (b)(1) 
of  5  1915.253. 

Paragraph  (n)(4)  of  §  1915.253  would 
require  the  locking  together  of  end 
frames  and  is  essentially  the  same  as 
§  1910.28(d)(6).  The  requirement  would 
only  apply  where  uplift  forces  may  be 
•strong  enough  to  displace  the  end 
frames  or  panels,  such  as  when  a  hoist 
is  being  used  that  could  snag  the 
scaffold  during  a  hoist  operation. 

Paragraph  (c)(5)  of  §  1915.253  would 
specify  the  proper  placement  of  platform 
support  brackets.  Improper  placement  of 
such  cantilever  supports  can 
significantly  reduce  their  support 
capacity  and  thus  endanger  employees 
working  on  the  platform. 

The  remaining  existing  tubular  welded 
frame  scaffold  provisions  would  not  be 
carried  forward  in  this  paragraph  as 
specific  provisions  for  fabricated  frame 
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scaffolds  because  the  topics  they 
address  would  be  covered  by  the 
proposed  general  rules. 

Paragraph  1915.253(d)— Horse 
scaffolds.  This  paragraph  combines  the 
"horse  scaffolds"  of  §§  1910.28(m)  and 
1915.71(g).  The  following  table  lists  the 
proposed  paragraphs  which  would  not 
be  substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed. 


Proposed  paragraph 

Existing  paragraph 

S  1915  253(d)(1) 

§1910  28(m)(1). 

81915  253(dM2)  

51910.28(m)(4) 

1 1915  253(d)(3) 

S  1910.28(m)(5). 

S  1915  253(d)(4)        

Sl910  28(.n)(5) 

The  remaining  existing  outrigger 
scaffold  provisions  would  not  be  carried 
forward  in  this  paragraph  as  specific 
provisions  for  outrigger  scaffolds 
because  the  topics  they  address  would 
be  covered  by  the  proposed  general 
rules. 

Paragraph  1915. 253(g)— Ladder  jack 
scaffolds.  The  following  table  lists  the 
proposed  paragraphs  which  would  not 
be  substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


The  remaining  existing  horse  scaffold 
provisions  would  not  be  carried  forward 
in  this  paragraph  as  specific  provisions 
for  horse  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules. 

Paragraph  1915.253(e)— Bracket 
scaffolds.  Bracket  scaffolds  are 
presently  addressed  by  %  1910.28(k)— 
Carpenters'  bracket  scaffolds.  The  title 
is  proposed  to  be  changed  to  "Bracket 
scaffolds"  to  reflect  the  use  of  this 
scaffold  by  a  variety  of  trades. 

Paragraph  (e)(1)  of  §  1915.253  would 
specify  the  types  of  attachment  devices 
or  systems  used  for  supporting  bracket 
type  scaffolds.  These  are  the  same  as 
presently  required  by  §  1910.28{k)(2). 

Paragraph  (e)(2)  of  S  1915.253  would 
require  folding-type  metal  brackets  to  be 
secured  against  folding  when  extended 
for  use.  This  would  be  a  new  provision 
and  is  based  on  paragraph 
§  1926.451(x)(5)(i).  which  applies  to 
similar  scaffolds  used  in  the 
construction  industry. 

The  remaining  existing  bracket 
scaffold  provisions  would  not  be  carried 
forward  in  this  paragraph  as  specific 
provisions  for  bracket  scaffolds  because 
the  topics  they  address  would  be 
covered  by  the  proposed  general  rules. 

Paragraph  1915.253(f)— Outrigger 
scaffolds.  The  following  table  lists  the 
proposed  paragraphs  which  would  not 
be  substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed. 


Proposed  paragraph 


§191 5.253(g)(1) 
§191 5.253(g)(3) 
§  1915.253(g)(4) 


Existing  paragraph 


J  1910.28(g)(1). 
§  1910.28(g)(3). 
§1910.2B(g)(4). 


Proposed  paragraph 

E)dstir)g  paragraph 

ii  1915  253(f)(1) 

§  1910.28(e)(1) 

6  1915  253(0(2) 

§  1910.28(e)(1) 

8  1915  253(0(3) 

§1910.2e(e)(1). 

9  1915  253(f>(4) 

§  1910.28(e)(1) 

§  1915.253(0(5) 

S  1915  253(0(6) 

S  1910.28(e)(2). 
§  1910.28(e)(2). 

8  1915  253(0(7) 

S  1910.28(e)(4) 

8  1915  253(0(8) 

§  1910.2e(e)(3). 

Paragraph  (g)(2)  of  §  1915.253  would 
require  that  all  ladders  used  to  support 
ladder  jack  scaffolds  conform  to  the 
provisions  of  §  1915.86  of  proposed 
Subpart  E — Access  and  Egress. 
However,  the  paragraph  would  prohibit 
the  use  of  job-made  ladders  to  support 
lader  jacks  because  OSHA  believes 
such  ladders  cannot  be  relied  upon  to 
have  the  capacity  to  support  the  heavy 
point  loading  caused  by  ladder  jack 
brdCiccts. 

Paragraph  (g)(5)  of  §  1915.253  would 
prohibit  the  bridging  of  one  ladder  jack 
scaffold  to  another.  This  would  be  a 
new  requirement  and  would  be  made  to 
assure  the  stability  of  the  system  and  to 
prevent  accidental  overloading  of  the 
system.  This  provision  would  not 
prohibit  passage  from  one  scaffold  to 
another. 

The  remaining  existing  ladder  jack 
scaffold  provisions  would  not  be  carried 
forward  in  this  paragraph  as  specific 
provisions  for  ladder  jack  scaffolds 
because  the  topics  they  address  would 
be  covered  by  the  proposed  general 
rules. 

Paragraph  1915.253(h)— Window  jack 
scaffolds.  The  following  table  lists  the 
proposed  paragraphs  which  would  not 
be  substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraph  listed: 


Proposed  paragraph 

Existing  paragraph 

51915.253(h)(2) 

8  1915  253(h)(3) 

9  1910  28(r)(1). 
§  igi0.28(r)(2). 

Paragraph  (h)(1)  of  9  1915.253  would 
require  window  jack  scaffolds  to  be 
securely  attached  to  the  window 
opening.  This  new  requirement  would 
assure  that  the  scaffold  cannot  be 
accidentally  displaced. 

The  remaining  existing  window  jack 
scaffold  provisions  would  not  be  carried 


forward  in  this  paragraph  as  specific 
provisions  for  window  jack  scaffolds 
because  the  topics  they  address  would 
be  covered  by  the  proposed  general 
rules. 

Paragraph  1915.253(1}— Crawling 
boards  (chicken  ladders).  Paragraph 
(i)(l)  of  §  1915.253  would  be  the  same 
requirement  as  is  presently  contained  in 
the  fourth  sentence  of  §  1910.28(t)(l), 
which  specifies  crawling  board  length. 
The  remaining  specific  requirements  of 
§  1910.28(t)(l)  would  be  relocated  to 
Appendix  A  as  they  would  be 
effectively  replaced  by  the  general 
scaffold  capacity  requirements  of 
§  1915.252(a)(1).  The  requirement  to 
clinch  nails  would  be  deleted  as  this 
procedure  is  often  not  feasible  due  to 
the  inaccessibility  of  the  nail  points. 
Existing  paragraph  §  1910.28(t)(2)  would 
be  replaced  by  the  fall  protection 
requirements  of  §  1915  252(e)(1). 

Paragraph  1915.253(j)—Step.  platform, 
and  trestle  ladder  scaffolds.  These  types 
of  scaffolds  differ  from  ladder  jack 
scaffold  in  that  the  platform  rests 
directly  on  the  ladder  step  or  rung, 
whereas  ladder  jack  scaffolds  platforms 
rest  on  brackets.  The  proposed  specific 
requirements  in  this  paragraph  are 
based  on  similar  provisions  being 
developed  by  the  American  National 
Standards  Institute,  and  on  similar 
provisions  being  developed  by  OSHA 
for  the  construction  industry  and  for 
general  industry  application.  The 
specification  provisions  currently  in 
§  1915.71(e)  would  be  replaced  by  the 
capacity  requirements  of  proposed 
general  rule  S  1915.252(a)(1)  and  by  the 
ladder  proxnsions  of  proposed  Subpart 
E — Access  and  Egress. 

Paragraph  (j)(l)  of  §  1915.253  would 
limit  the  height  of  the  scaffold  platforms 
to  the  second  highest  rungs  or  steps  of 
ladders  supporting  the  platform,  and 
would  provide  increased  scaffold 
stability  by  lowering  the  center  of 
gravity.  Paragraphs  (j)  (2).  and  (3),  and 
(4)  of  §  1915.253  are  the  same  provisions 
as  paragraphs  (i)  (2),  (4).  and  (5)  of 
§  1915.253  proposed  for  ladder  jack 
scaffolds.  Paragraph  (j)(5)  of  §  1915.253 
is  the  same  requirement  as  current 
§  1915.71(e)(7). 

Paragraph  1915.253(k)— Single-point 
adjustable  suspension  scaffolds.  This 
paragraph  would  combine  existing 
§  1910.28(i).  single-point  adjustable 
suspension  scaffolds,  and  §  1910.28(j). 
boatswains'  chairs,  as  boatswains' 
chairs  are  a  form  of  single-point 
adjustable  suspension  scaffold. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 


corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 


§1915.253(k)(1) 
§1915.253(k)(3) 
§1915.253(k)(5) 
§1915.253(k)(6) 


Existing  paragraph 


S1910.28(i)(7). 
91910.28(j)(5). 
§1910.28G)(2). 
§1910.28(i)(3). 


Paragraph  (k)(2)  of  §  1915.253  would 
be  essentially  the  same  as 
§  1910.28(i)(8),  and  would  require  that  all 
suspension  ropes  hang  vertically. 
However,  the  proposal  would  provide 
an  exception  to  this  rule,  allowing 
intermediate  supports  to  change  the 
rope  direction  from  vertical,  when  the 
scaffold  is  to  be  used  on  the  outside  of  a 
dome-type  or  slanted  structure.  OSHA  is 
soliciting  comments  on  this  proposed 
rule  in  the  Specific  Issues  section  of  this 
preamble. 

Paragraph  (k)(4)  of  §  1915.253  would 
be  essentially  the  same  as 
§  1910.28(j)(2),  and  would  require 
boatswains'  chairs  to  be  rigged  with 
crossed  supporting  slings.  However,  the 
proposal  would  add  that  the  slings  be 
rigged  (usually  with  knots)  to  prevent 
slippage  which  could  result  in  the 
platform  being  out-of-level.  This  would 
increase  the  stability  of  the  seat. 

Paragraph  (k)(7)  of  §  1915.253  would 
require  non-cross  laminated  wood 
chairs  to  be  reinforced  on  their 
underside  by  cleats.  Existing  rule 
§  1910.28(j)(l)  requires  all  chairs  to  be 
cleafed.  This  proposed  rule  recognizes 
the  inherent  strength  qualities  of  cross- 
laminated-type  wood  seats  such  as 
those  made  with  plywood. 

The  remaining  existing  single-point 
provisions  would  not  be  carried  forward 
in  this  paragraph  as  specific  provisions 
for  single-point  adjustable  suspension 
scaffolds  as  the  topics  they  address 
would  be  covered  by  the  proposed 
general  rules. 

Paragraph  1915.253(1)— Two-point 
adjustable  suspension  scaffolds.  This 
paragraph  combines  the  "two-point 
suspension  scaffolds"  of  §  1910.28(g)  and 
the  "painters'  suspended  scaffolds"  of 
§  1915.71(f).  The  following  table  lists  the 
proposed  paragraphs  which  would  not 
be  substanti\ely  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 

Existing  paragraph 

8  1915.253(0(2) 

§  1910.28(g)(1), 

§1915.71(0(4). 
§  1910.28(g)(7). 
§1910.28(g)(11). 

51915.253(0(3) 

§1915.253(0(5) 

Paragraph  (1)(1)  of  S  1915.253  would  be 
essentially  the  same  as  paragraph 


S  1910.28(g)(1),  which  limits  the  width  of 
platforms  to  38  inches.  However,  the 
proposal  would  allow  wider  platforms  if 
they  are  designed  by  a  qualified  person 
to  prevent  unstable  conditions. 

Paragraph  (1)(4)  of  S  1915.253  would 
require  that  scaffolds  be  ladder-type, 
plank-type,  or  beam-type,  the  same  as 
currently  required  by  §  1910.28(g)(12). 
However,  the  specifications  contained 
in  existing  paragraph  §  1910.28(g)(12)  (i) 
through  (iii)  would  be  replaced  by  the 
capacity  requirements  of 
§  1915.252(a)(1). 

Paragraph  (1)(6)  of  §  1915.253  would 
prohibit  the  bridging  or  connecting  of 
two  or  more  scaffolds  during  raising  and 
lowering  operations,  unless  they  meet 
three  criteria:  first,  the  scaffolds  must  be 
specifically  designed  for  use  on 
multipoint  systems;  second,  they  must 
be  articulated;  and  third,  the  hoists  must 
be  properly  sized  to  support  a  bridged 
scaffold  installation.  This  rule  is  based 
on  §  1915.71(f)(7)  and  reflects  OSHA's 
concern  that  a  bridging  device  could 
cause  significant  overloading  of  the 
hoist  which  is  nearest  the  bridging 
device  during  operation  of  the  hoist,  and 
could  cause  excessive  platform  tipping. 
Many  hoists  are  only  sized  to  support 
one  end  of  a  two-point  system.  If  one  of 
two  bridged  scaffolds  were  to  be  raised 
by  a  hoist,  a  bridge  or  connection 
between  the  scaffolds  could  cause  the 
rising  scaffold  to  pick  up  the  second 
scaffold  also.  This  would  significantly 
increase  the  load  on  the  hoist  and  could 
also  result  in  the  second  scaffold  tipping 
up  at  a  dangerous  angle.  The  proposed 
rule  would  address  these  two  hazards 
by  prohibiting  an  unsafe  practice,  but 
would  also  allow  for  properly 
engineered  solutions  as  alternative 
means  of  compliance.  This  provision 
would  not  prohibit  passage  from  one 
scaffold  to  another. 

Paragraph  {1)(7)  of  §  1915.253  would 
allow  the  passage  of  employees  from 
one  scaffold  to  another,  provided  the 
scaffolds  are  at  the  same  height;  are 
abutting  closely;  and  walk-through 
stirrups  are  used. 

The  remaining  existing  two-point 
suspension  and  painters'  suspended 
scaffold  provisions  would  not  be  carried 
forward  in  this  paragraph  as  specific 
provisions  for  two-point  adjustable 
suspension  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules. 

Paragraph  1915.253(m)— Multi-point 
adjustable  suspension  scaffolds.  This 
section  would  combine  and  clarify  the 
provisions  of  §  1910.28(h),  stonesetters' 
adjustable  multi-point  suspension 
scaffolds,  and  §  1910.28(f),  masons' 
adjustable  multi-point  suspension 
scaffolds,  and  would  clarify  that  the 


paragraph  applies  to  other  multi-point 
adjustable  suspension  scaffolds  as  well. 

Paragraph  (m)(l)  of  §  1915.253  would 
prohibit  bridging  between  scaffolds 
unless  they  are  specifically  designed  to 
be  bridged.  Paragraph  (m)(2)  would 
allow  passage  of  employees  between 
adjacent  units  only  when  the  platforms 
are  at  the  same  height  and  abutting 
closely.  The  reasons  for  these 
paragraphs  are  the  same  as  those  for 
paragraphs  (1)  (6)  and  (7)  of  §  1915  253 
above. 

Paragraph  (m)(3)  of  §  1915.253  would 
specify  the  criteria  for  the  support 
system,  and  is  the  same  as 
§  1910.28(h)(4). 

The  remaining  existing  stonesetters' 
and  masons'  adjustable  multiple-point 
suspension  scaffold  provisions  would 
not  be  carried  forward  in  this  paragraph 
as  specific  provisions  for  multi-point 
adjustable  suspension  scaffolds  because  . 
the  topics  they  address  would  be 
covered  by  the  proposed  general  rules. 

Paragraph  1915.253(n) — Catenary 
scaffolds.  Although  this  type  of  scaffold 
is  not  specifically  addressed  in  either 
existing  standard,  catenary  scaffolds  are 
covered  by  the  existing  general 
provisions  of  §§  1910.28(a)  and 
1915.71(h)  The  following  are  new 
provisions  that  address  concerns  not 
presently  covered  by  either  the  existing 
general  rules  or  the  proposed  general 
provisions.  These  new  provisions  would 
be  essentially  the  same  as  existing  ANSI 
AlO.8-1977,  paragraph  22.  except  the 
specifications  contained  in  that 
standard  would  be  replaced  by  the 
general  capacity  provisions  in  proposed 
paragraph  (a)(1)  of  §  1915.252. 

Paragraph  (n)(l)  of  {  1915.253  would 
allow  only  one  platform  between 
vertical  pickups  and  only  two  platforms 
would  be  allowed  on  the  entire  system. 
This  is  the  same  provision  as  ANSI 
AlO.8-1977,  paragraph  22.4  except  the 
maximum  load  limit  of  500  pounds  is 
deleted  as  being  too  restrictive.  The 
intent  of  this  provision  is  to  prevent 
catenary  scaffolds  from  being 
overloaded  by  prohibiting  the  employer 
from  placing  too  many  platforms  on  the 
system  at  one  time  and  the  general 
capacity  provision  S  1915.252(a)(1) 
would  apply.  However,  public  comment 
is  requested  in  the  Specific  Issues 
section  of  this  preamble  as  to  what 
other  load  criteria,  if  any,  are  necessary 
to  address  these  concerns. 

Paragraph  (n)(2)  of  {  1915.253  would 
require  the  platforms  to  be  equipped 
with  hook-shaped  stops  on  each  end  to 
prevent  the  platform  from  falling  should 
one  of  the  two  horizontal  support  ropes 
break. 
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Paragraph  (n)(3)  of  5  1915.253  would 
prohibit  the  horizontal  support  ropes 
from  being  made  so  taut  that  use  of  the 
platform  could  cause  them  to  break. 

Paragraph  (nH4)  of  1 1915.253  would 
require  each  horizontal  wire  rope 
support  to  be  continuous  and  unspliced. 

Paragraph  191S.253(o)— Float  (ship) 
scaffolds.  Paragraph  (o)(l)  of  §  1915.253 
would  require  tfie  scaffold  to  consist  of 
at  least  two  bearers  with  six  inch 
projections,  securely  connected  to  the 
platform.  Paragraph  (o)(2)  of  S  1915.253 
would  require  rope  connections  to  be 
such  that  they  will  not  slip  nor  cause  the 
platform  to  tip  or  fall.  Paragraph  (o){3)  of 
S  1915.253  would  provide  that  if  two 
ropes  are  used,  they  shall  be  slung  under 
the  scaffold  and  up  to  the  supports. 
These  requirements  are  essentially  the 
same  as  are  required  by  §§  1910.28(u)  (3) 
and  (5). 

The  remaining  existing  float  scaffold 
provisions  would  not  be  carried  forward 
in  this  paragraph  as  specific  provisions 
for  float  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules. 

Paragraph  1915^53(p)— Interior  hung 
scaffolds.  Paragraph  (p){l)  of  §  1915.253 
would  require  that  scaffolds  be 
suspended  only  from  the  roof  structure 
or  other  structural  members  such  as  a 
ship's  overhead,  or  a  building's  ceiling 
beams.  This  is  the  same  requirement  as 
existing  rule  S  1910.28(p)(l). 

Paragraph  (p)(2)  of  S  1915.253  would 
require  that  the  supporting  members  be 
inspected  and  checked  for  strength 
before  the  scaffold  is  erected.  Such 
points  of  support  cannot  be  assumed  to 
be  strong  enough  to  support  a  scaffold 
as  they  may  be  already  loaded  to  their 
capacity  or  they  may  have  deteriorated 
over  time.  This  is  the  same  requirement 
as  5  1910.28{p)(6). 

Paragraph  [p)(3)  of  §  1915.253  would 
delete  the  specific  connection 
requirements  of  1 1910.28(p){5).  which 
OSHA  believes  are  overly  specinc  and 
sets  forth  what  OSHA  considers  to  be 
current  safe  connection  practices. 

The  remaining  existing  interior  hung 
scaffold  provisions  would  not  be  carried 
forward  in  this  paragraph  as  specific 
provisions  for  interior  hung  scaffolds  as 
the  topics  they  address  would  be 
covered  by  the  proposed  general  rules. 
Paragraph  1915.253(q) — Needle  beam 
scaffolds.  The  followring  table  lists  the 
proposed  paragraphs  which  would  not 
be  substantively  changed  from  the 
corresponding  requirement  in  the 
existing  paragraphs  listed: 


Federal  Register  /  Vol.  53.  No.  229  /  Tuesday,  November  29.  1988  /  Proposed  Rules 48197 


Proposed  paragraph 

Exisling  pang^tip^ 

§1915.253(«|)(1) 

§1915.253(C|)<9.-       - 

i  1fl10.2e(r»M1) 

{ 19ia2B<i4  (2)  and  (TV 

Paragraph  (q){3)  of  S  1915.253  would 
require  that  support  ropes  be  securely 
attached  to  the  needle  beams.  This  is  a 
change  from  §  1910.28(n)(3),  which 
requires  all  attachments  to  be  either  a 
scaffold  hitch  knot  or  eye  splice.  The 
existing  rule  is  believed  by  OSHA  to  be 
too  restrictive,  as  other  knots  and  means 
of  attachment,  such  as  wire  rope  clips, 
can  also  adequately  support  the 
scaffold. 

Paragraph  (q)(4)  of  i  1915^53  would 
require  support  connections  to  be 
arranged  such  that  the  needle  beams  do 
not  roll  or  otherwise  become  displaced. 
This  provision  is  based  on  §1926.451(4), 
a  construction  industry  provision  which 
OSHA  believes  should  apply  to  all 
needle  beam  scaffolds. 

Paragraph  (q)(5)  of  S  1915.253  would 
require  platform  units  to  be  bolted  to  the 
needle  beam,  or  equivalent  means  of 
attachment  used  such  as  nails,  to 
prevent  the  displacement  of  the  units. 
This  is  a  clarification  of  §  1910.28(n){5) 
which  only  requires  that  planks  be 
secured  against  slipping.  Under  the 
existing  rule,  cleats  and  overhang  could 
be  used  to  secure  the  units.  However, 
OSHA  does  not  believe  that  cleats  or 
overhang  are  adequate  measures  to 
secure  platform  units  on  needle  beam 
scaffolds. 

Paragraph  1915.253(r}— Multi-level 
suspended  scaffolds.  These  scaffolds 
are  suspended  scaffolds  with  more  than 
one  working  level.  Although  these  types 
of  scaffolds  are  not  specifically 
addressed  in  the  existing  standards, 
they  are  covered  by  the  existing  general 
requirements.  The  following  provisions 
address  concerns  not  presently  covered 
by  either  the  existing  standard  or  the 
proposed  general  provisions. 

Paragraph  (r)(l)  of  §  1915.253  would 
require  independent  support  lines  in 
addition  to  the  regular  support  ropes. 
These  additional  lines  would  support 
the  scaffold  and  prevent  collapse  in  the 
event  of  primary  support  line  failure. 
The  reasons  for  requiring  these  lines  are 
given  in  the  discussion  for  §  1915.252{e] 
which  covers  fall  protection. 

Because  the  primary  support  lines 
could  fail  anywhere  between  the 
scaffold  and  their  point  of  anchorage 
(the  anchorage  itself  could  fail), 
paragraph  (r)(2)  of  $  1915.253  would 
prohibit  attaching  independent  support 
lines  and  suspension  ropes  to  the  same 
anchorage  point. 

Paragraph  (r)(3)  of  §  1915.253  would 
prohibit  platforms  from  being  supported 


by  any  other  platform(8).  This  provision 
would  protect  against  platfcmn 
overloading  by  requiring  each  platform 
to  be  attached  to  the  supporting  stirrups 
or  hangers. 

Paragraph  1915.253(8)— Mobile 
scaffolds.  This  section  would 
consolidate  and  clarify  the  provisions  of 
S  1910.29  of  the  general  industry 
standards.  This  paragraph  would  apply 
to  all  mobile  scaffolds  and  not  just  to 
those  which  are  manually  propelled. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 

Existing  paragraph 

!  1915.253(sM1) 

S  1910.29   (a)(3Miii).   (b)(2). 

51915  253(s)(2) 

(^3). 
§  1910.29(a)(4). 

Paragraph  (s)(3)  of  \  1915.253  is  a  new 
provision  and  is  based  on  the 
construction  industry  provision 
§  1926.451(e)(6).  which  requires  that 
propelling  forces  be  applied  as  close  to 
the  base  as  possible  for  stability 
reasons.  However,  the  proposal  would 
limit  the  height  at  whidi  the  force  could 
be  applied  to  five  feet  to  minimize  the 
overturning  forces  generated  when  the 
propelling  force  is  applied  above  the 
wheels.  The  five  foot  Umit  is  high 
enough  to  allow  the  manual  propelling 
of  scaffolds. 

Paragraph  (s)(4)  of  §  1915.253  is  a  new 
provision  and  would  eliminate  the  use  of 
winches,  forklifts,  trucks,  or  other  motor 
vehicles  to  move  scaffolds  which  are  not 
designed  to  be  moved  by  such 
propulsion  systems. 

Paragraph  (s)(5)  of  S  1915.253  is  a  new 
provision  and  would  require  scaffolds  to 
be  stabilized  during  movement.  This 
provision  is  based  on  the  construction 
industry  provision.  §  1928.451(e)(6). 

Paragraphs  (8)(6)(i>— (iii)  of  i  1915.25a 
are  new  provisions  and  are  based  on  the 
construction  industry  provision 
§  1926.451(e)(7)  which  specifies 
minimum  conditions  for  when 
employees  may  ride  on  moving 
scciffolds. 

Paragraph  (s)(6)(iv)  of  §  1915.253  is  a 
new  provision  and  would  require  the 
propelling  force  be  applied  directly  to 
the  wheels  (not  to  the  frame)  when 
power  systems  are  used  to  propel 
scaffolds,  and  would  limit  the  speed  of 
the  scaffold  to  one  and  one-fourth  miles 
per  hour.  This  provision  is  intended  to 
protect  against  a  scaffold  toppling  over 
should  it  strike  an  object. 

Paragraph  (s)(6)(v)  of  fi  1915.253  is  a 
new  provision  and  would  prohibit 


employees  from  riding  on  any  part  of  a 
moving  scaffold  which  extends  outward 
beyond  the  wheels,  casters,  or  other 
support. 

Paragraph  (s)(7)  of  §  1915.253  would 
require  that  scaffold  platforms  not  to 
extend  outward  past  the  base  supports 
of  the  scaffold.  This  provision  would 
eliminate  dangerous  eccentric  loading 
on  the  scaffold  frame  which  could  cause 
the  scaffold  to  tip  over.  However,  if 
stabilizing  means  such  as  outrigger 
supports  are  used,  then  the  platform 
may  extend  outside  the  normal  base 
points  of  support. 

Paragraph  (s)(8)  of  §  1915.253  would 
require  that  screw  jacks  or  equivalent 
means  be  used  to  level  mobile  scaffolds 
when  they  are  set  up  for  stationary  use. 
This  provision  is  based  on 
9  1910.2g(a)(4](iii). 

Paragraph  (s)(9)  of  §  1915.253  would 
be  a  new  paragraph  and  would  require 
caster  and  wheel  stems  to  be  secured  to 
scaffold  frames  to  prevent  them  from 
falling  out  at  any  time. 

The  remaining  existing  manually 
propelled  mobile  ladder  stands  and 
scaffolds  (towers)  provisions  would  not 
be  carried  forward  in  this  paragraph  as 
specific  provisions  for  mobile  scaffolds 
because  the  topics  they  address  would 
be  covered  by  the  proposed  general 
rules. 

Paragraph  1915.253(1) — Crane  or 
derrick  suspended  personnel  platforms. 
Paragraph  (t)(l)  of  §  1915.253  would 
require  lifting  bridles  to  consist  of  four 
legs  attached  to  the  platform  to  assure 
stability.  This  is  the  same  provision  as 
S  1915.71(b)(9). 

Paragraph  (t)(2)  of  §  1915.253  would 
specify  the  means  of  attaching  the 
platform  lifting  bridles  to  the  crane  or 
derrick,  and  is  the  same  provision  as 
§  1915.71(b)(10). 

OSHA  is  currently  developing  rules  to 
cover  personnel  platforms  used  in  the 
construction  industry.  Public  comment  is 
requested  in  the  Specific  Issues  section 
of  this  preamble  as  to  whether  or  not 
similar  rules  should  be  developed  for 
shipyard  employment. 

Appendix  A  to  Subpart  N^Scaffold 
Specifications 

As  explained  in  the  discussion  for 
proposed  S  1915.252(a),  Capacity. 
Appendix  A  is  a  non-mandatory  set  of 
guidelines  and  tables  provided  to  assist 
employers  in  complying  with  the 
requirements  of  S  1915.252(a).  The 
provisions  are  essentially  the  same  as 
found  throughout  the  existing  standards. 
An  employer  may  use  these  guidelines 
and  tables  as  a  starting  point  for 
designing  scaffold  systems.  However, 
the  guidelines  and  tables  do  not  provide 
all  the  information  necessary  to  build  a 


complete  system.  For  example,  the 
tables  for  wood  pole  scaffolds  do  not 
specify  the  manner  or  type  of  joint 
construction.  For  all  such  components 
the  employer  is  responsible  for 
designing  and  assembling  those 
components  in  such  a  way  that  the 
completed  system  will  meet  the 
requirements  of  §  1915.252(a).  In 
addition,  if  the  employer  chooses  to 
deviate  from  any  provisions  or 
guidelines  in  Appendix  A,  the  scaffold 
must  still  comply  with  paragraph 
1915.252(a). 

Specific  Issues 

The  public  is  specifically  requested  to 
comment  on  the  following  issues. 

1.  Proposed  rule  §  1915.252(e)  specifies 
fall  protection  requirements  for 
scaffolds.  Those  used  on  or  near  vessels 
must  have  fall  protection  whenever  the 
fall  distance  is  five  feet  or  more,  the 
same  as  §  1915.71(j)(l).  Scaffolds  used 
away  from  vessels  must  have  fall 
protection  whenever  the  fall  distance  is 
10  feet  or  more,  the  same  as 

§  1910.28(a)(3).  A  recent  Bureau  of  Labor 
Statistics'  study  indicates  that  of  all 
injuries  which  result  from  falls,  a  high 
percentage  involves  falling  from 
elevations  between  five  and  10  feet  (Ref. 
4:9).  In  addition,  a  high  percentage  of 
falls  occurred  while  the  employees  were 
on  scaffolds  (Ref.  4:9).  Public  comment  is 
requested  on  whether  or  not  OSHA 
should  extend  the  five  foot  rule  to  all 
scaffolds  located  and  used  in  any  part  of 
a  shipyard.  Comments  should  include 
appropriate  cost  and  injury  data. 

2.  Is  there  a  need  for  OSHA  to 
regulate  the  use  of  electric  welding 
equipment  on  suspended  scaffolds? 
Should  OSHA  adopt  any  or  all  of  the 
following  draft  rules  which  are  presently 
being  developed  and  evaluated  by  the 
ANSI  A10.8  Scaffold  Committee? 

To  reduce  the  possibility  of  the 
welding  current  arcing  through  the  wire 
rope  when  welding  from  suspended 
scaffolds,  the  following  precautions 
shall  be  taken: 

(a)  Use  a  suitable  insulated  thimble  to 
attach  each  wire  rope  to  its  hanging 
support  (such  as  a  cornice  hook  or 
outrigger).  Insulate  extra  rope  from 
grounding. 

(b)  Cover  the  suspension  wire  rope 
with  insulating  material  approximately 
four  to  five  feet  above  the  hoist,  and 
below  the  hoist  extending  downward 
sufficiently  to  insulate  the  tail  line  from 
the  unit.  The  portion  of  the  tail  line  that 
hangs  free  below  the  unit  must  be 
guided  and/or  retained  such  that  it  does 
not  become  grounded. 

Place  non-conducting  insulating 
material  under  wire  rope  so  that  it  does 
not  come  in  contact  with  ground. 


(c)  Cover  each  hoist  with  protective 
covers  made  from  insulating  material. 

(d)  Connect  a  grounding  conductor 
from  the  unit  to  the  structure.  The  size  of 
this  conductor  must  be  equal  to  or 
greater  than  the  size  of  the  welding 
machine  grounding  lead  and  shall  be  a 
secondary  conductor  and  must  not  be  in 
series  with  the  primary  conductor 
between  the  welder  and  the  work  piece. 

(e)  If  unit  grounding  lead  is 
disconnected  at  any  time,  welding 
machine  shall  be  turned  off. 

(f)  At  no  time  shall  active  welding  rod 
or  uninsulated  welding  lead  be  allowed 
to  contact  the  stage  or  its  supporting 
system. 

3.  Should  the  final  rule  prohibit  the 
use  of  forklifts,  front-end  loaders,  and 
similar  pieces  of  equipment  for  the 
support  of  scaffold  platforms?  If  so, 
what  specific  pieces  of  equipment 
should  be  prohibited  and  what  other 
related  requirements,  if  any,  are 
necessary?  Comments  should  include 
appropriate  injury  and  cost  data. 

4.  Proposed  rule  §  1915.253(8){6){ii) 
requires  manually-propelled  and  motor- 
propelled  mobile  scaffolds  to  be  not 
more  than  twice  as  high  as  they  are 
wide  when  employees  ride  on  them. 
Should  OSHA  raise  the  proposed  2  to  1 
ratio  to  3  to  1  or  higher  on  those  systems 
which  are  built  with  a  low  center-of- 
gravity?  If  this  change  is  made,  what 
limitations  are  appropriate? 

5.  Should  OSHA  require  all  platform 
units  (planks,  decks,  etc.)  to  have  their 
capacities  or  grades  marked  on  them? 
Ai^guments  in  favor  of  this  are  that  such 
marks  could  help  prevent  the  use  of 
inferior  grades  of  plank  in  platforms, 
and  that  they  would  aid  the  user  in 
determining  the  maximum  load  which 
can  be  placed  safely  on  the  plank  or 
other  unit.  Arguments  against  this  are 
that  such  marks  can  wear  off,  or  that 
units  can  deteriorate  making  the  marks 
no  longer  valid.  Also,  although  such 
marks  can  be  very  useful  in  the 
construction  of  a  safe  scaffold,  their 
presence  or  absence  do  not,  in 
themselves,  make  a  plank  safe  or 
unsafe. 

6.  Proposed  rule  5l915.252(d)(ll) 
would  prohibit  work  on  scaffolds  during 
storms  or  when  wind  speeds  exceed  40 
mph,  unless  body  belts  are  worn  or  wind 
screens  erected.  Comment  is  requested 
on  the  40  mph  limit,  and  on  how  to 
measure  the  windspeed. 
Recommendations  on  windspeed 
measurement  range  from  monitoring 
hourly  radio  weather  reports  to  placing 
anemometers  on  every  scaffold.  OSHA 
also  solicits  comments  on  other  methods 
that  might  be  used  to  provide  employee 
safety  in  high  winds. 
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7.  Existing  rule  1 1910.28(g)(ll)  and 
proposed  rule  { 1915.253(1  ){5)  require 
two-point  adjustable  suspension 
scaffolds  to  be  secured  to  prevent 
swaying.  Should  OSHA  extend  this  rule 
to  cover  all  suspended  scaffolds? 

8.  Should  proposed  rule 

S  1915.252(e)(1),  which  provides  that  fall 
protection  is  not  required  for  employees 
performing  scaffold  erection  and 
dismantling  operations,  apply  only  to 
supported  scaffolds?  Such  scaffolds  do 
not  have  a  recognized  feasible  place  to 
which  body  belt/harness  systems  can 
be  attached.  However,  suspended 
scaffolds  are  often  located  such  that 
droplines  can  be  conveniently  used  and, 
therefore,  employees  could  be  tied  oS. 

9.  Existing  rule  i  1910.28(i)(8)  requires 
the  supporting  rope  for  single-point 
adjustable  suspension  scaffolds  to  be 
vertical.  The  propoaed  rule 

S  1915.253(k)(2)  would  allow  an 
exception  when  the  scaffold  is  used  on 
the  outside  of  a  dome-type  or  slanted 
structure.  Should  some  specified 
deviation  from  vertical  be  allowed  when 
suspending  a  scaffold  under  a  curved 
surface?  U  yes,  what  should  be  the 
maximum  angle  permitted,  and  what 
other  conditions,  if  any,  should  be 
specified? 

10.  For  the  reasons  discussed  in  the 
Summary  and  Explanation  section  of 
this  preamble,  the  proposed  rule 

9 1915.252(e)(4)  would  set  the  range  of 
acceptable  guardrail  height  at  38  inches 
to  45  inches  for  supported  scaffolds,  and 
would  allow  36-inch  high  guardrails  only 
for  certain  types  of  suspended  scaffolds. 

The  ANSI  A10.8  subcommittee  on 
scaffolds  considers  the  36-inch  lower 
limit  to  address  adequately  the  hazard 
of  falling  from  all  types  of  scaffolds. 
This  position  is  strongly  supported  by 
the  Scaffold  Industry  Association  (SLA). 
Their  conclusions  are  based  on  the 
argument  that  OSHA's  existing  and 
proposed  rules  are  based  on  studies 
(Ref.  5  and  6]  which  evaluated  proper 
guardrail  height  for  permanent 
structures,  large  areas  where  crowd 
control  is  important,  and  areas  where 
high  body  speeds  and  momentum 
commonly  are  generated.  These 
conditions,  it  is  argued,  do  not  exist  on 
scaffolds  and,  therefore,  the  OSHA 
regulations  are  too  restrictive  and  not 
appropriate  for  scaffold  work.  The  SIA's 
conclusion  is  that  a  lower  limit  of  36 
inches  on  scaffolds  is  as  effective  as  a 
lower  limit  of  39  inches  for  permanent 
and  large  area  structures.  In  addition, 
industry  representatives  state  that  no 
accident  statistics,  nor  other  field 
studies,  indicate  any  problem  caused  by 
the  current  industry  practice  of  using  36- 
inch  high  guardrails.  Comment  is 
requested  on  the  effectiveness  and  cost 


savings  of  a  36-inch  lower  limit  for 
guardrail  height. 

11.  Should  OSHA  accept  crossbracing 
on  the  intermediate  levels  of  built-up 
scaffolds  as  an  alternative  to  the 
existing  and  proposed  rules  requiring 
guardrail  systems  on  such  levels?  Are 
crossbraces  as  effective  in  providing  fall 
protection  as  conventional  guardrail 
systems?  The  existing  and  proposed 
OSHA  rules  do  not  recognize 
crossbracing  as  an  effective  guardrail- 
type  system  for  preventing  falls. 
However,  industry  representatives 
support  the  contention  that,  within 
limits,  crossbracing  can  effectively 
perform  as  a  guardrail-type  systeto. 
Their  position  is  that  depending  on  the 
height  of  the  cross  point  of  the  braces, 
crossbracing  can  effectively  serve  aa  a 
toprail,  midrail.  or  in  some  situations,  as 
both  toprail  and  midraiL  This  position  is 
supported  to  a  degree  by  a  study 
conducted  by  the  University  of  Michigan 
(Ref.  6:37).  However,  an  earlier  study, 
also  conducted  by  the  University  of 
Michigan  (Ref.  7:143).  does  not  support 
this  concept 

The  industry  position  that 
crossbracing  can  be  as  effective  as 
guardrails  is  based  on  views  similar  to 
those  discussed  in  Issue  Number  10 
above.  Industry  argues  that  the  studies 
on  which  the  requirements  for  guardrail 
systems  are  based  do  not  properly 
reflect  actual  field  conditions  or 
accident  statistics.  For  example,  the 
Michigan  study  (Ref.  7:136)  states  there 
should  be  no  opening  in  a  guardrail  or 
crossbrace  system  that  would  allow 
passage  of  a  19-inch  sphere  (19  inches  is 
slightly  less  than  the  shoulder  width  of 
the  95th  percentile  U.S.  adult  male 
population).  The  industry  position  is  that 
it  is  not  a  fair  representation  to  equate  a 
human  body  with  a  19-inch  sphere. 

The  specific  provisions  suggested  by 
industry  representatives  for  adoption  by 
OSHA  are  as  follows: 

(a)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  a 
midrail  provided  the  crossing  point  of 
the  two  braces  is  at  or  between  31 
inches  and  20  inches  above  the  work 
surface. 

(b)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  midrails 
and  toprails  provided  the  cross  point  of 
the  two  braces  is  at  or  between  48 
inches  and  30  inches  above  the  work 
surface,  and  the  end  points  at  each 
upright  are  not  more  than  54  inches 
apart. 

(c)  Crossbracing  may  not  be  used  in 
lieu  of  either  a  toprail  or  midrail  on  the 
top  level  of  any  supported  scaffold. 

The  following  have  also  been 
suggested  as  appropriate  provisions: 


(a)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lien  of  a  toprail 
provided  tfie  crossing  point  of  the  two 
braces  is  at  or  between  39  inches  and  49 
inches  above  the  work  surface,  and  the 
end  points  at  each  upright  are  not  more 
than  54  inches  apart. 

(b)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  midrails 
provided  the  crossing  point  of  the  two 
braces  is  at  or  between  30  inches  and  20 
inches  above  the  work  surface. 

(c)  Crossbracing  may  not  be  used  in 
lieu  of  either  a  toprail  or  midrail  on  the 
top  level  of  any  supported  scaffold. 

(d)  Crossbracing  on  supported 
scaffolds  may  not  be  used  in  lieu  of  both 
a  toprail  and  midrail  <m  the  same 
scaffold  level  at  the  same  time. 

Comments  and  data  reflecting 
engineering  analysis  and  actual 
experience  in  the  use  of  CTOSsbracing 
are  requested  on  the  effectiveness  of 
crossbracing  when  used  in  lieu  of 
toprails,  midrails,  or  both. 

12.  Should  OSHA  pennit  mobile 
scaffolds  to  be  moved  only  along  their 
longitudinal  axis  while  employees  are 
riding  on  them?  This  provision  would  be 
intended  to  maximize  scaffold  stability 
during  movement,  as  tipping  is  most 
likely  to  occur  when  scaffolds  are 
moved  along  their  transverse  axis. 

13.  Proposed  rule  { 1915.252(d)(3) 
would  require  supported  scaffolds  and 
scaffold  components  to  be  inspected  for 
visible  defects  prior  to  each  workshift 
and  after  any  occurrence  which  could 
affect  a  scaffold's  structural  integrity.  In 
addition,  suspension  scaffolds  and 
scaffold  components  would  need  to  be 
inspected  for  visible  defects 
immediately  after  installation  prior  to 
their  first  use;  periodically  thereafter 
(preferably  before  each  use);  and  after 
any  occurrence  which  could  affect  a 
scaffold's  structural  integrity.  Public 
comment  is  requested  on  whether  or  not 
the  stated  frequencies  of  inspection  are 
appropriate  or  if  some  lesser  or  greater 
periods  should  be  required.  In  addition, 
comment  is  requested  on  whether  the 
inspector  should  be  an  engineer,  a 
qualiFied  person,  or  a  capable  person. 

14.  Should  OSHA  specify  a  minimum 
slippage  capacity  of  4,000  pounds  and  a 
minimum  breakage  capacity  of  16.000 
pounds  for  couplers  used  on  tube  and 
coupler  typ»e  scaffolds?  Industry 
proponents  argue  that  such  a  rule  is 
necessary  to  assure  proper  scaffold 
strength. 

15.  The  proposed  requirements  do  not 
limit  the  height  at  which  single-point 
adjustable  suspension  scaffolds  and 
two-point  adjustable  suspension 
scaffolds  may  be  used.  Should  OSHA 
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set  such  a  limit,  and  if  so,  what  should 
this  height  be,  and  why? 

16.  Currently,  OSHA  does  not  regulate 
the  use  of  stilts.  Public  conwnent  is 
requested  on  whether  or  not  such  rules 
are  necessary.  Proponents  for  such  rules 
should  include  accident  data  in  their 
comments.  If  stilts  should  be  regulated, 
comments  are  requested  on  appropriate 
rules,  if  any,  regarding  their 
construction,  use,  fall  protection  (i.e., 
guardrail  height),  floor  conditions  (i.e., 
level,  no  holes,  no  debris),  and  other 
necessary  considerations. 

17.  Existing  rules  S  1910.28(a)(4)  and 
S  1915.71(b)(1),  and  proposed  rule 

S  1915.252(a)(1).  require  scaffolds  to  be 
capable  of  supporting,  without  failure,  at 
least  four  times  the  maximum  intended 
load.  In  evaluating  whether  a  scaffold 
meets  this  criteria,  both  the  Agency  and 
the  emplojrer  will  need  to  have  methods 
available  to  determine  compliance. 
OSHA  recognizes  that  field  testing  of 
scaffolds  and  scaffold  components  with 
loads  four  times  greater  than  the 
maximum  intended  load  could 
permanendy  damage  and  render  useless 
the  item  being  tested.  Public  comment  is 
requested  on  appropriate  field  test 
procedures  or  means  of  certification  for 
determining  the  capacity  of  scaffolds 
and  scaffold  components  such  as  planks 
and  ropes. 

Comment  is  alao  requested  concerning 
the  qualifications  that  a  person  must 
have  in  order  to  make  these  kinds  of 
tests  or  determinations. 

la  Paragraph  l.(b)  of  Appendix  A 
requires  wood  scaffold  planks  to  be 
selected  using  the  grading  rules 
established  by  a  recognized 
independent  inspection  agency  for  the 
species  of  wood  used.  Public  comment  is 
requested  on  whether  or  not  a  more 
specific  requirement  should  be  stated, 
and,  If  so,  what  should  that  requirement 
be? 

19.  Existing  paragraphs  (b)(16),  (c)(4), 
(c)(5),  (d)(ll),  and  (e)(3)  of  S  1910.28 
require  specified  types  of  scaffold  to  be 
designed  by  an  engineer  when  the 
scaffolds  to  be  built  will  exceed  the 
limits  set  forth  in  existing  Tables  D-7 
through  D-16.  Proposed  rules  S  1915.253 
(a)(10),  (b)(ll).  (c)(6),  and  (f)(8)  also 
require  specified  components  and 
scaffold  types  to  be  designed  by  an 
engineer  when  proposed  Appendix  A  is 
not  followed.  However,  there  may  be 
situations  in  which  Appendix  A  could 
be  safely  modified  by  qualified  persons. 
Public  comment  is  requested  on  what 
scaffolds,  if  any,  could  be  safely 
designed  by  a  qualified  person  rather 
than  an  engineer?  Are  there  situations  in 
which  only  an  engineer  will  be  able  to 
safely  modify  Appendix  A?  Also,  while 
the  existing  tables  and  proposed 


Appendix  A  specify  the  minimum  size 
for  many  components,  neither  standard 
sets  forth  guidelines  for  every 
component  used  on  scaffolds  such  as, 
but  not  limited  to,  base  plates,  splice 
plates,  joints,  ties,  and  braces  (the 
proposed  rule,  however,  does 
specifically  require  all  such  components 
to  meet  the  4:1  capacity  provision). 

Public  comment  is  requested  on 
whether  or  not  an  engineer's  services 
are  needed  to  design  all  components  not 
presendy  included  in  the  tables  and 
guidelines  of  Appendix  A.  OSHA  also 
requests  information  on  the  additional 
criteria  which  should  be  added  to 
Appendix  A  in  order  to  provide 
complete  tables  and  guidelines. 

In  addition.  OSHA  requests  pubUc 
conmient  oa  whether  or  not  there  are 
other  types  of  scaffolds,  or  conditions 
(such  as  evaluating  the  support  system 
for  interior  hung  scaffolds),  in  addition 
to  those  already  covered,  where  it 
would  be  appropriate  to  require  the 
services  of  an  engineer.  If  the  services  of 
an  engineer  are  not  necessary,  what  are 
the  training  and  experience  factors  an 
individual  must  have  before  being 
allowed  to  design  a  scaffold  system? 

20.  Paragraph  (b)(8)(ii)  of  S  1915.252 
requires  that  counterweights  be  made  of 
non-flowable  solid  materials.  Should 
OSHA  also  require  that  counterweights 
be  designed  for  no  other  purpose  than  to 
counterweigh  the  system,  thereby 
prohibiting  the  use  of  materials,  such  as 
concrete  masonry  units,  boxes,  etc.,  as 
counterweights?  Comments  should 
include  accident  and  cost  data. 

21.  Paragraph  (b)(32)  of  §  1915.252 
requires  manually-powered  hoists  to  be 
built  such  that  they  require  a  positive 
crank  force  to  lower  the  scaffold.  This 
would  eliminate  the  dangerous 
condition  of  "free-running"  hoists  during 
descents.  Public  comment  is  requested 
on  the  need  for  this  requirement 

22.  Public  comment  is  requested  on 
whether  landing  plafforms  should  be 
required  at  30-foot  maximum  intervals 
as  required  by  S  1910.29(a)(3)(viii),  or  at 
20-foot  maximum  intervals  as  required 
by  proposed  rule  §  1915.252(c](2)(iii). 

23.  Paragraph  (d)(13)  of  S  1915.252 
prohibits  the  use  of  ladders  or  makeshift 
devices  to  raise  the  working  level  of 
employees.  Public  comment  is  requested 
on  the  need  for  this  requirement. 

24.  Paragraph  (n)(l)  of  §  1915.253 
would  limit  the  number  of  platforms 
which  may  be  used  on  catenary 
scaffolds.  This  is  the  same  rule  as  in 
ANSI  A10.&-1977,  paragraph  22.4.  The 
intent  is  to  prohibit  the  overloading  of 
catenary  support  systems.  However, 
whereas  the  ANSI  provision  also  sets 
forth  maximum  load  criteria,  the 
proposed  OSHA  provision  does  not 


This  is  to  keep  the  proposed  provisions 
performance-oriented,  and  is  consistent 
with  the  approach  used  for  ail  other 
types  of  scaffolds.  However,  public 
comment  is  requested  as  to  wffaat  other 
criteria,  if  any,  should  be  set  forth. 

25.  Paragraph  (d)(10)  of  1 1915.252 
requires  shields  to  be  used  when  heat- 
producing  processes  are  used  on 
suspension  scaffolds.  Public  comment  is 
requested  on  what  criteria,  if  any. 
should  be  set  forth  for  such  shields. 

26.  In  some  of  the  existing  provisions 
and  in  some  of  the  proposed  provisions. 
OSHA  uses  specific  numerical  limits  to 
define  and  clarify  the  duties  set  forth. 
For  example,  proposed  §  1915.252(c)(7) 
restricts  direct  access  to  scaffolds  to 
those  situations  where  the  open  distance 
between  scaffold  and  building  is  not 
more  than  14  inches  horizontally  and  24 
inches  vertically;  and  proposed 

9  1915.252(c)(2)(iv)  requires  rest 
platforms  at  20-foot  maximum  intervals. 
These  and  other  limits  are  based  on 
existing  laws  and  consensus  standards, 
and  are  used  in  lieu  of  more 
performance-oriented  language  such  as 
"direct  access  shall  be  used  only  where 
the  building  and  the  scaffold  are  close 
enou^  to  provide  safe  access;"  or 
language  which  requires  a  numerical 
limit  but  then  allows  other 
configurations  which  give  "equivalent" 
protection.  OSHA  believes  that  although 
such  performance-oriented  language 
would  be  less  restrictive  on  employers, 
and  thus  give  them  more  options  when 
abating  a  hazard,  it  does  not  always  tell 
the  employer  exactly  what  is  required 
(i.e..  how  to  do  something  "right").  On 
the  other  hand,  requiring  specific 
numerical  limits  in  the  rule  and  allowing 
the  employer  to  use  other  limits  which 
the  employer  can  show  will  provide 
"equivalent"  protection  may  respond  to 
both  these  concerns.  OSHA  believes 
that  the  use  of  specific  limits  in  certain 
provisions  (such  as  those  listed  above, 
and  those  for  guardrail  heights, 
minimum  platform  widths,  and  similar 
requirements)  provides  the  required 
notice  to  employers  as  to  how  they  can 
comply  with  a  provision  compared  to 
how  OSHA  intends  to  enforce  the 
provision.  OSHA  believes  that  such 
notice  serves  to  inform  employees  and 
employers  about  the  proper  way  to  do 
things:  promotes  consistency  in  hazard 
abatement  at  all  worksites;  and  also 
minimizes  legal  disputes  over  the  intent 
of  a  requirement  C^  the  other  hand, 
specification  language  can  increase 
costs  without  increasing  safety, 
discourage  technical  innovation,  prevent 
the  use  of  safe  alternatives,  and  fail  to 
anticipate  the  varying  needs  and 
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situations  in  the  numerous  workplaces 
covered  by  the  standard. 

Public  comment  is  requested  on 
whether  or  not  OSHA's  use  of 
specification  language  is  appropriate,  or 
if  it  should  be  moved  to  a  nonmandatory 
appendix  which  could  provide  guidance 
to  employers.  If  not.  how  should  the 
provisions  be  written  to  provide  the 
desired  flexibility  and  the  required  fair 
notice?  If  the  continued  use  of  such 
limits  is  appropriate,  are  the  proposed 
limits  sufficient  to  abate  the  hazards? 
Comments  should  include  appropriate 
cost  and  injury  data. 

27.  Specific  provisions  for  crane  and 
derrick  suspended  personnel  platforms 
are  presently  set  forth  in  §  1915.71(b)  (9) 
and  (10]  and  are  reproposed  at 
§  1915.253(t)  (1)  and  (2).  These 
provisions  address  the  topics  of 
platform  stability  and  attachment  to  the 
hook.  In  light  of  the  July  10. 1987 
accident  at  San  Diego,  California,  in 
which  six  lives  were  lost.  OSHA 
requests  public  comment  on  the 
adequacy  of  these  two  provisions. 

Specifically,  OSHA  requests 
comments,  including  feasibility,  cost, 
and  related  injury  data,  on  whether  the 
existing  regulations  and  the  proposed 
rules  listed  later  in  the  document  should 
be  replaced  by  the  following: 

Section  1915.251    Scope  application  and 
definitions  applicable  to  this  subpart. 

"Hoist"  (or  "hoisting")  means  all 
crane  or  derrick  functions  such  as 
lowering,  lifting,  swinging,  booming  in 
and  out  or  up  and  down,  or  suspending  a 
personnel  platform. 

"Runway"  means  a  firm,  level  surface 
designed,  prepared  and  designated  as  a 
path  of  travel  for  the  weight  and 
configuration  of  the  crane  being  used  to 
lift  and  travel  with  a  crane  suspended 
platform.  An  existing  surface  may  be 
used  as  long  as  it  meets  these  criteria. 

Section  1915.252    General 
requirements. 

The  following  requirements  apply  to 
all  scaffolds  (except  crane  or  derrick 
suspended  personnel  platforms  which 
are  covered  in  S  1915.254)  except  as 
noted. 

Section  1915.254    Crane  or  derrick 
suspended  personnel  platforms. 

(a)  General  requirements.  The 
personnel  platform  shall  be 
conspicuously  posted  with  a  plate  or 
other  permanent  marking  which 
indicates  the  weight  of  the  platform  and 
its  rated  load  capacity  or  maximum 
intended  load. 

(b)  Design.  (1)  The  personnel  platform 
and  suspension  system  shall  be 
designed  by  a  qualified  engineer  or  a 


qualified  person  competent  in  structural 
design. 

(2)  The  suspension  system  shall  be 
designed  to  minimize  tipping  of  the 
platform  due  to  movement  of  employees 
occupying  the  platform. 

(c)  Capacity.  (1)  Load  lines  shall  be 
capable  of  supporting,  without  failure,  at 
least  seven  times  the  maximum  intended 
load,  except  that  where  rotation 
resistant  rope  is  used,  the  lines  shall  be 
capable  of  supporting  without  failure,  at 
least  ten  times  the  maximum  intended 
load. 

(2)  Wire  rope,  shackles,  rings,  master 
links,  and  other  rigging  hardware  must 
be  capable  of  supporting,  without 
failure,  at  least  five  times  the  maximum 
intended  load  applied  or  transmitted  to 
that  component.  Where  rotation 
resistant  rope  is  used,  the  slings  shall  be 
capable  of  supporting  without  failure  at 
least  ten  times  the  maximum  intended 
load. 

(3)  The  personnel  platform  itself, 
except  the  guardrail  system  and  body 
belt/harness  anchorages,  shall  be 
capable  of  supporting,  without  failure, 
its  own  weight  and  at  least  five  times 
the  maximum  intended  load.  Criteria  for 
guardrail  systems  and  body  belt/ 
harness  anchorages  are  contained  in 
other  Subparts  of  this  part. 

(d)  Crane  and  derrick  criteria.  In 
addition  to  the  requirements  for  cranes 
and  derricks  set  forth  in  other  subparts, 
cranes  and  derricks  used  to  support 
personnel  platforms  shall  conform  to  the 
following  provisions: 

(1)  Cranes  and  derricks  with  variable 
angle  booms  shall  be  equipped  with  a 
boom  angle  indicator,  readily  visable  to 
the  operator. 

(2)  Cranes  with  telescoping  booms 
shall  be  equipped  with  a  device  to 
indicate  clearly  to  the  operator,  at  all 
times,  the  boom's  extended  length,  or  an 
accurate  determination  of  the  load 
radius  to  be  used  during  the  lift  shall  be 
made  prior  to  hoisting  personnel. 

(3)  A  positive  acting  device  shall  be 
used  which  prevents  contact  between 
the  load  block  or  overhaul  ball  and  the 
boom  tip  (anti-two-blocking  device),  or  a 
system  shall  be  used  which  deactivates 
the  hoisting  action  before  damage 
occurs  in  the  event  of  a  two-blocking 
situation  (two  block  damage  prevention 
feature). 

(4)  The  load  line  hoist  dnmi  shall  have 
a  system  or  device  on  the  power  train, 
other  than  the  load  hoist  brake,  which 
regulates  the  lowering  rate  of  speed  of 
the  hoist  mechanism  (controlled  load 
lowering.) 

(5)  Hooks  on  overhaul  ball 
assemblies,  lower  load  blocks,  or  other 
attachment  assemblies  shall  be  of  a  type 
that  can  be  closed  and  locked, 


eliminating  the  hook  throat  opening. 
Alternatively,  an  alloy  anchor  type 
shackle  with  a  bolt,  nut  and  retaining 
pin  may  be  used. 

(e)  Platform  criteria.  (1)  Each 
personnel  platform  shall  be  equipped 
with  a  Type  I  guardrail  system  that 
conforms  to  the  criteria  set  forth  in 

§  1915.252(e)(4).  In  addition,  the  platform 
shall  be  enclosed  from  the  toebord  to 
midrail  with  either  soHd  construction  or 
expanded  metal  having  openings  no 
greater  than  one-half  inch  (1.27  cm). 

(2)  A  grab  rail  shall  be  installed  inside 
the  entire  perimeter  of  the  personnel 
platform. 

(3)  Access  gates,  if  installed,  shall  not 
swing  outward  during  hoisting. 

(4)  Access  gates,  including  sliding  or 
folding  gates,  shall  be  equipped  with  a 
restraining  device  to  prevent  accidental 
opening. 

(5)  Headroom  shall  be  provided  which 
allows  employees  to  stand  upright  in  the 
platform. 

(6)  In  addition  to  the  use  of  hard  hats, 
employees  shall  be  protected  by 
overhead  protection  on  the  personnel 
platform  when  employees  are  exposed 
to  falling  objects. 

(7)  All  rough  edges  exposed  to  contact 
by  employees  shall  be  surfaced  or 
smoothed  in  order  to  prevent  injury  to 
employees  from  punctures  or 
lacerations. 

(8)  All  welding  of  the  personnel 
platform  and  its  components  shall  be 
performed  by  a  qualified  welder  familiar 
with  the  weld  grades,  types  and  material 
specified  in  the  platform  design. 

(9)  When  a  wire  rope  bridle  is  used  to 
connect  the  personnel  platform  to  the 
load  line,  each  bridle  leg  shall  be 
connected  to  a  master  link  or  shackle  in 
such  a  manner  to  ensure  that  the  load  is 
evenly  divided  among  the  bridle  legs. 

(10)  All  eyes  in  wire  rope  slings  shall 
be  fabricated  with  thimbles. 

(f)  Trial  lift,  inspection,  and  proof 
testing.  (1)  A  trial  lift  with  the 
unoccupied  personnel  platform  loaded 
at  least  to  the  anticipated  liftweight 
shall  be  made  from  ground  level,  or  any 
other  location  where  employees  will 
enter  the  platform,  to  each  location  at 
which  the  persoimel  platform  is  to  be 
positioned.  This  trial  lift  shall  be 
performed  immediately  prior  to  placing 
personnel  in  the  platform.  The  operator 
shall  determine  that  all  systems, 
controls,  and  safety  devices  are 
activated  and  functioning  properly;  that 
no  interferences  exist;  and  that  all 
configurations  necessary  to  reach  those 
work  locations  will  allow  the  operator 
to  remain  under  the  50  percent  limit  of 
the  hoist's  rated  capacity.  Materials  emd 
tools  to  be  used  during  the  actual  lift  can 


be  loaded  in  the  platform,  as  provided  in 
paragraphs  (h)(4)  and  (5)  of  this  section 
for  the  trial  lift.  A  single  trial  lift  may  be 
performed  at  one  time  for  all  locations 
that  are  to  be  reached  horn  a  single  set 
up  position. 

(2)  The  trial  lift  shall  be  repeated  prior 
to  hoisting  employees  whenever  the 
crane  or  derrick  is  moved  and  set  up  in 

a  new  location  or  returned  to  a 
previously  used  location.  Additionally, 
the  trial  lift  shall  be  repeated  when  the 
lift  route  is  changed  unless  the  operator 
determines  that  the  route  change  is  not 
significant  (i.e.,  the  route  change  would 
not  affect  the  safety  of  hoisted 
employees.) 

(3)  After  the  trial  lift  and  just  prior  to 
hoisting  personnel,  the  platform  shall  be 
hoisted  a  few  inches  and  inspected  to 
ensure  that  it  is  secure  and  properly 
balanced. 

(4)  A  visual  inspection  of  the  crane  or 
derrick,  rigging,  personnel  platform,  and 
the  crane  or  derrick  base  support  or 
ground  shall  be  conducted  by  a 
competent  person  immediately  after  the 
trial  lift  to  determine  whether  the  testing 
has  exposed  any  defect  or  produced  any 
adverse  effect  upon  any  component  or 
structure. 

(5)  Any  defects  found  during 
inspections  which  create  a  safety 
hazard  shall  be  corrected  before 
hoisting  personnel. 

(6)  At  each  job  site,  prior  to  hoisting 
employees  on  the  personnel  platform, 
and  after  any  repair  or  modification,  the 
platform  and  rigging  shall  be  proof 
tested  to  125  percent  of  the  platform's 
rated  capacity  by  holding  it  in  a 
suspended  position  for  five  minutes  with 
the  test  load  evenly  distributed  on  the 
platform  (this  may  be  done  concurrently 
with  the  trial  lift).  After  proof  testing,  a 
capable  person  shall  inspect  the 
platform  and  rigging.  Any  deficiencies 
found  shall  be  corrected  and  another 
proof  test  shall  be  conducted.  Personnel 
hoisting  shall  not  be  conducted  until  the 
proof  testing  requirements  are  satisfied. 

(g)  Pre-lift  meeting.  (1)  A  meeting 
attended  by  the  crane  or  derrick 
operator,  signal  person(s)  (if  necessary 
for  the  lift),  employee(s)  to  be  lifted,  and 
the  person  responsible  for  the  task  to  be 
performed  shall  be  held  to  review  the 
appropriate  requirements  of  §  1915.254 
and  the  procedures  to  be  followed. 

(2)  This  meeting  shall  be  held  prior  to 
the  trial  lift  at  each  new  work  location, 
and  shall  be  repeated  for  any  employees 
newly  assigned  to  the  operation. 

(h)  Personnel  platform  loading.  (1) 
The  personnel  platform  shall  not  be 
loaded  in  excess  of  its  rated  load 
capacity.  When  a  personnel  platform 
does  not  have  a  rated  load  capacity, 
then  the  personnel  platform  shall  not  be 


loaded  in  excess  of  its  maximum 
intended  load. 

(2)  The  number  of  employees 
occupying  the  personnel  platfonn  shall 
not  exceed  the  number  required  for  the 
work  being  performed. 

(3)  Personnel  platforms  shall  be  used 
only  for  employees,  their  tools,  and  the 
materials  necessary  to  do  their  work, 
and  shall  not  be  used  to  hoist  only 
materials  or  tools  when  not  hoisting 
personnel. 

(4)  Materials  and  tools  for  use  during 
a  personnel  lift  shall  be  secured  to 
prevent  displacement. 

(5)  Materials  and  tools  for  use  during 
a  personnel  lift  shall  be  evenly 
distributed  within  the  confines  of  the 
platform  while  the  platform  is 
suspended. 

(6)  The  total  weight  of  the  loaded 
personnel  platform  and  related  rigging 
shall  not  exceed  SO  percent  of  the  rated 
capacity  for  the  radius  and  configuration 
of  the  crane  or  derrick. 

(i)  Use  and  operational  criteria.  (1) 
The  use  of  machines  having  live  booms 
(booms  in  which  lowering  is  controlled 
by  a  brake  without  aid  from  other 
devices  which  slow  the  lowering 
speeds)  is  pn^ibited. 

(2)  Bridles  and  associated  rigging  for 
attaching  the  personnel  platfonn  to  the 
hoist  line  shall  be  used  only  for  the 
platfonn  and  the  necessary  employees, 
their  tools  and  the  materials  necessary 
to  do  their  work,  and  shall  not  be  used 
for  any  other  purpose  when  not  hoisting 
personnel. 

(3)  The  crane  shall  be  uniformly  level 
within  one  percent  of  level  grade  and 
located  on  firm  footing.  Cranes  equipped 
with  outriggers  shall  have  them  all  fully 
deployed  following  manufacturer's 
specifications,  insofar  as  applicable, 
when  hoisting  employees. 

(4)  Hoisting  of  the  personnel  platform 
shall  be  performed  in  a  slow,  controlled, 
cautious  manner  with  no  sudden 
movements  of  the  crane  or  derrick,  or 
the  platform. 

(5)  Load  and  boom  hoist  drum  brakes, 
swing  brakes,  and  locking  devices  such 
as  pawls  or  dogs  shall  be  engaged  when 
the  occupied  personnel  platform  is  in  a 
stationary  working  position. 

(6)  Free  fall  is  prohibited. 

(7)  Employees  shall  not  be  hoisted 
unless  the  following  conditions  are 
determined  to  exist: 

(i)  Hoist  ropes  shall  be  free  of  kinks; 

(ii)  Multiple  part  hnes  shall  not  be 
twisted  around  each  other. 

(iii)  The  primary  attachment  shall  be 
centered  over  the  platform  and 

(iv)  The  hoisting  system  shall  be 
inspected  if  the  load  rope  is  slack  to 
ensure  all  ropes  are  properly  seated  on 
drums  and  in  sheaves. 
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(B)  Employees  shall  keep  all  parts  of 
the  body  inside  the  platform  during 
raising,  lowering,  and  positioning.  This 
provision  does  not  apply  to  an  occupant 
of  the  platform  performing  the  duties  of 
a  signal  person. 

(9)  Before  employees  exit  or  enter  a 
hoisted  personnel  platform  that  is  not 
landed,  the  platform  shall  be  secured  to 
the  structure  where  the  work  is  to  be 
performed,  unless  securing  to  the 
structure  creates  an  unsafe  situation. 

(10)  Tag  lines  shall  be  used  unless 
their  use  creates  an  unsafe  condition. 

(11)  The  crane  or  derrick  operator 
shall  remain  at  the  controls  at  all  times 
when  the  crane  engine  is  running  and 
the  platform  is  occupied. 

(12)  Hoisting  of  employees  shall  be 
promptly  discontinued  upon  indication 
of  any  dangerous  weather  conditions  or 
other  impending  danger. 

(13)  Employees  being  hoisted  shall 
remain  in  continuous  sight  of  and  in 
direct  communication  with  the  operator 
or  signal  person.  In  those  situations 
where  direct  visual  contact  with  the 
operator  is  not  possible  and  the  use  of  a 
signal  person  would  create  a  greater 
hazard  for  that  person,  direct 
conununication  alone  such  as  by  radio 
may  be  used. 

(14)  Except  over  water,  employees 
occupying  the  personnel  platform  shall 
use  a  body  belt/harness  system  with 
lanyard  appropriately  attached  to  the 
lower  load  block  or  overhaul  ball,  or  to 
a  structural  member  within  the 
personnel  platform  capable  of 
supporting  a  fall  impact  for  employees 
using  the  anchorage. 

(15)  No  lifts  shall  be  made  on  another 
of  the  crane's  or  derrick's  leadlines 
while  personnel  are  suspended  on  a 
platform. 

(16)  Hoisting  of  employees  while  the 
crane  is  traveling  is  prohibited,  except 
for  portal,  tower  and  locomotive  cranes, 
or  where  the  employer  demonstrates 
that  there  is  no  less  hazardous  way  to 
perform  the  work. 

(17)  Under  any  circumstances  where  a 
crane  would  travel  while  hoisting 
personnel,  the  employer  shall  implement 
the  foUowring  procedures  to  safeguard 
employees: 

(i)  Crane  travel  shall  be  restricted  to  a 
fixed  track  or  runway. 

(ii)  Travel  is  limited  to  the  load  radius 
of  the  boom  used  during  the  lift. 

(iii)  The  boom  must  be  parallel  to  the 
direction  of  travel. 

(iv)  A  complete  trial  run  shall  be 
performed  to  test  the  route  of  travel 
before  employees  are  allowed  to  occupy 
the  platform.  This  trial  run  can  be 
performed  at  the  same  time  as  the  trial 
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lift  required  by  paragraph  [f][l]  of  this 
section  which  tests  the  route  of  the  lift, 
(v)  If  trael  is  done  with  a  rubber  tired 
carrier,  the  condition  and  air  pressure  of 
the  tires  shall  be  checked.  The  chart 
capacity  for  lifts  on  rubber  shall  be  used 
for  application  of  the  50  percent 
reduction.  Notwithstanding  paragraph 
(i)(3)  of  this  section,  outriggers  may  be 
partially  retracted  as  necessary  for 
travel. 
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IV.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193.  February  17, 
1981),  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291, 
OSHA  has  determined  that  the 
promulgation  of  this  proposed  revision 
would  not  be  a  "major"  action.  The 
expected  annualized  costs  of  full 
compliance  would  be  about  $48,000. 

Background 

Under  Executive  Order  12291.  OSHA 
is  required,  in  general,  to  submit  any 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  "all  rules  other  than  major  rules"  to 


the  Director  of  the  Office  of 
Management  and  Budget  (0MB)  at  least 
10  days  prior  to  publication  in  the 
Federal  Register. 

In  light  of  the  data  currently  available 
to  OSHA.  the  economic  impact 
estimates  presented  in  this  preamble  are 
rough  estimates  which  are  likely  to  be 
refined  as  OSHA  receives  additional 
information. 

OSHA  solicits  further  comments  on 
the  estimates  presented  in  this  preamble 
and  those  comments  will  be  addressed 
and  incorporated  in  the  Regulatory 
Impact  Assessment  (RIA)  for  the  final 
rule. 

Data  Sources 

The  primary  source  for  this  section  is 
the  November  1985,  Draft  Final  Report 
by  CONSAD  Research  Corporation 
entitled,  "Data  to  Support  a  Regulatory 
Analysis  of  the  Proposed  Standard  for 
Shipbuilding  and  Repairing."  In 
addition,  OSHA  also  used  an  October 
1984  report  by  Main  Hurdman/KMG 
entitled,  "Profile  of  the  Shipbuilding  and 
Repairing  Industry." 

Industry  Profile 

The  entire  shipbuilding,  ship  repairing, 
and  shipbreaking  industries  would  be 
affected  by  the  proposed  consolidation 
of  the  scaffold  sections  of  the  existing 
Part  1915,  Subpart  E,  and  the  existing 
Part  1910.  Subpart  D,  because  scaffolds 
are  used  extensively  in  all  shipyards.  In 
recent  years,  shipyards  have  not 
prospered  as  an  industry.  By  way  of 
illustration,  there  were  about  305 
shipyards  operating  in  1986  which  is 
fewer  than  half  of  the  687  shipyards 
active  in  1982.  Another  illustration  is 
that  there  were  orders  for  69  merchant 
vessels  (1.82  million  tons)  in  U.S. 
shipyards  in  1980  but  no  new  orders  for 
merchant  vessels  since  1985.  Although 
this  loss  of  business  has  been  partially 
offset  by  the  increase  in  the  U.S.  Navy's 
demands  for  ships,  the  decline  in  the 
demand  for  commercial  ships  will  likely 
generate  a  further  decline  in  the  number 
of  active  shipyards. 

PopuIation-at-Risk 

OSHA  has  estimated  that 
approximately  13  percent  of  shipyard 
employees  frequently  work  on  scaffolds. 
The  actual  number  of  these  employees 
will  depend  upon  the  level  of  shipyard 
work.  For  example,  shipyards  employed 
177.300  workers  in  1980  and  about 
136,300  workers  in  1986.  Thus,  the 
number  of  workers  at  risk  from  injuries 
associated  with  work  on  scaffolds 
would  have  been  about  23,000  in  1980 
and  about  17.700  in  1986.  Consequently, 
given  the  potential  for  large  changes  in 
the  demand  for  this  industry's  product, 


OSHA  has  estimated  that  the 
population-at-risk  would  be  between 
17.700  and  23.000  employees. 

Risk  of  Fatality  or  Injury 

OSHA  has  estimated  that  the  annual 
number  of  injuries  in  shipyards  due  to 
falls  from  scaffolds  was  between  240 
and  385  between  1981  and  1986.  Of  these 
injuries.  120  to  220  were  lost  workday 
injuries.  As  the  average  number  of  lost 
workdays  per  lost  workday  injury  was 
31.8,  OSHA  has  estimated  that  the 
annual  number  of  lost  workdays  in 
shipyards  due  to  falls  from  scaffolds 
would  be  between  3,815  days  and  6,995 
days. 

In  addition,  OSHA  has  determined 
that  there  would  be  between  one  and 
two  annual  fatalities  in  shipyards 
associated  with  falls  from  scaffolds. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  this 
proposed  standard  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  existing  and 
readily  available  technology  and 
equipment. 

There  are  two  potential  sources  of 
benefits  from  this  proposed  standard. 
The  first  source  is  the  benefits  that 
would  accrue  to  those  workers  who  are 
at  risk  from  current  practices  involving 
scaffolds  in  shipyards.  OSHA  believes 
that  the  proposed  consolidation  of  Parts 
1910  and  1915  would  likely  lead  to  an 
increase  in  future  compliance  levels 
because  consolidating  two  sets  of 
scaffold  requirements  into  one  set  would 
clarify  the  rules.  In  addition,  the 
proposal  substitutes  performance 
language  for  much  of  the  existing 
specification  language.  Consequently,  it 
could  make  compliance  less  costly, 
while  maintaining  employee  safety. 
Thus,  the  proposed  consolidation  may 
lead  to  an  increase  in  compliance  which, 
in  turn,  may  lead  to  an  increase  in 
employee  safety  on  scaffolds. 

The  second  source  is  the  benefits  and 
decreased  costs  that  should  accrue  to 
those  employers  who  would  be  allowed 
to  use  certain  safety  systems  and 
equipment  that  are  not  allowed  by  the 
existing  specification  requirements  but 
would  provide  the  same  level  of 
employee  safety  as  that  generated  by 
the  specifications.  The  use  of  these 
systems  and  equipment  would  allow 
employers  to  provide  the  necessary 
level  of  safety  to  their  employees  at  less 
cost  than  is  possible  under  the  existing 
standards. 

OSHA  does  not  have  any  quantitative 
estimates  of  these  potential  benefits  and 
is  requesting  information  and  comments 
on  this  issue.  As  this  is  a  Preliminary 


Regulatory  Impact  Assessment  (PRIA). 
all  comments  will  be  carefully  analyzed 
by  OSHA  for  incorporation  into  the  RIA 
for  the  final  rule. 

The  basis  of  the  estimated  costs  of 
compliance  with  the  proposed  standard 
is  the  CONSAD  Report.  In  order  to 
obtain  this  information,  CO.N'SAD 
circulated  copies  of  the  draft  proposed 
standards  to  the  two  major  industry 
trade  associations  and  to  individual 
shipbuilders.  CONSAD  then  employed 
telephone  questionnaires  and  site  visits 
to  elicit  information  concerning  the 
potential  economic  impact  of  the 
provisions  contained  in  the  draft 
proposed  consolidated  standard.  The 
information  was  used  by  CONSAD  to 
develop  its  estimates  of  the  costs  of 
compliance  and  those  costs  have  been 
adopted  by  OSHA  as  the  expected  costs 
of  compliance  with  the  proposed 
standards. 

Based  on  the  CONSAD  report,  OSHA 
has  determined  that  there  are  three 
provisions  that  would  generate  costs  of 
compliance.  The  first  provision  would 
require  that  the  front  edge  of  all  scaffold 
platforms  be  no  more  than  14  inches 
from  the  face  of  the  vessel  or  structure     . 
unless  guardrails  or  body  belt  systems 
are  used.  This  provision  would  require 
an  increased  use  of  body  belts  for 
employees  working  on  hulls  or  other 
curved  sections  of  structures.  The 
second  provision  would  prohibit  the  use 
of  ladders  on  top  of  scaffolds.  This 
provision  would  require  that  some 
additional  scaffold  be  erected  to  reach  a 
higher  level  rather  than  using  a  ladder  to 
reach  the  desired  height.  The  third 
provision  would  prohibit  workers  from 
riding  on  mobile  scaffolds  unless  the 
surface  on  which  the  scaffold  is  moving 
is  level  and  free  of  pits,  holes,  and 
obstructions.  This  provision  would 
involve  some  productivity  losses 
because  the  employee  would  have  to 
descend  from  the  mobile  scaffold  before 
it  could  be  moved. 

Using  the  baseline  of  existing  industry 
practice.  OSHA  has  estimated  the 
annualized  costs  of  compliance  with  the 
proposed  consolidation  to  be  about 
$48,000  for  those  three  provisions. 
Nevertheless,  as  previously  mentioned, 
this  is  a  preliminary  RIA  and  OSf-IA 
invites  public  comment  concerning  this 
estimate.  Any  comment  received  will  be 
carefully  analyzed  by  OSHA  for 
incorporation  into  the  RIA  for  this  final 
rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  the  Assistant 
Secretary  has  preliminarily  certified  that 
the  proposal  would  not  have  a 
significant  impact  upon  a  substantial 


number  of  small  entities.  OSHA  invites 
public  comment  concerning  this 
certification. 

The  important  criterion  that  governs  a 
Regulatory  Flexibility  Analysis  is 
whether  the  proposed  standard  would 
impose  significant  costs  upon  small 
entities.  "Significance"  is  determined  by 
the  impact  upon  profits,  market  share, 
and  on  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
effect  upon  small  entities  relative  to  that 
upon  large  entities  needs  to  be 
specifically  evaluated.  That  is,  OSHA 
must  determine  whether  the  proposal 
would  have  a  relatively  greater  negative 
effect  on  small  entities  than  on  large 
entities,  thereby  putting  small  entities  at 
a  competitive  disadvantage. 

The  proposed  standard,  however,  has 
no  changes  that  would  require 
significant  capital  expenditures. 
Furthermore,  as  these  proposed 
provisions  are  more  performance- 
oriented  than  specification-oriented, 
small  entities  can  use  cost-effective 
methods  of  employee  protection  best 
suited  to  their  particular  work 
situations.  The  costs  of  compliance  with 
the  proposed  standard  primarily  depend 
upon  the  amount  of  scaffold  footage  and 
upon  the  number  of  employees,  both  of 
which  typically  depend  upon  the  size  of 
the  firm.  There  are.  however,  some 
economies  of  scale  in  compliance  and 
the  costs  of  compliance  expressed  as  a 
percentage  of  total  revenues  would  be 
slightly  larger  for  very  small  firms 
(fewer  than  50  employees)  than  for  very 
large  firms  (greater  than  1,000 
employees).  Nevertheless,  these 
compliance  costs  would  be  a  minimal 
component  of  the  overall  cost  of  the 
shipyard  production.  As  a  result,  this 
proposed  standard  would  not  put  small 
entities  at  a  competitive  disadvantage 
relative  to  large  entities. 

Thus,  OSHA  has  concluded  that  this 
proposed  standard  would  not  have  a 
significant  adverse  impact  upon  a 
substantial  number  of  small  entities. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center.  Room  N-367G. 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  OSHA  invites 
comments  concerning  the  conclusions 
reached  in  both  the  PreHminary 
Regulatory  Impact  Assessment  and  the 
Regulatory  Flexibility  Certification. 

V.  Environment  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 


the  Guidelines  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  OSHA's  DOL  NEPA 
Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the 
proposed  rule  will  have  no  significant 
environmental  impact. 

The  proposed  revisions  focus  on  the 
reduction  of  accidents  or  injuries  by 
means  of  work  practices  and 
procedures,  proper  use  and  handling  of 
equipment.  The  proposal  also  contains 
language,  definition,  and  format 
changes.  These  revisions  do  not  impact 
on  air.  water,  or  soil  quality,  plant  or 
animal  life,  the  use  of  land,  or  other 
aspects  of  the  environment.  Therefore, 
these  revisions  are  categorized  as 
excluded  actions  according  to  Subpart 
B.  Section  11.10.  of  the  DOL  NEPA 
regulations. 

VI.  Recordkeeping 

This  proposal  contains  no 
recordkeeping  requirements. 

VII.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
February  27, 1989.  and  submitted  in 
quadruplicate  to  the  Docket  Office. 
Docket  S-047.  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Adm.inistration,  Room  N-2634,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSHA  Act  (29  U.S.C.  655)  and  29 
CFR  1911.11,  interested  persons  may  file 
objections  to  the  proposal  and  request 
an  informal  hearing.  The  objections  and 
hearing  request  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name,  and  address  of 
the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  February  27, 
1989. 

3.  The  objections  and  hearing  requests 
must  specif  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
each  objection  is  taken  or  about  which 
the  hearing  request  is  made,  and  must 
state  the  grounds  therefor 
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4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
requests  a  public  hearing. 

OSHA  recognizes  that  there  may  also 
be  interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VIII.  State  Plan  States 

The  25  States  and  territories  having 
OSHA-appFoved  occupational  safety 
and  health  plans  which  cover  the  issues 
of  maritime  safety  and  health  must 
revise  their  existing  standard  within  six 
months  of  the  publication  date  of  the 
final  standard  or  show  OSHA  why  there 
is  no  need  for  action.  c.g..  because  an 
existing  State  standard  covering  this 
area  is  already  "at  least  as  effet:tive  as" 
the  revised  Federal  standard.  Currently, 
five  States  (California.  Minnesota. 
Oregon,  Vermont  and  Washington)  with 
their  own  State  plans  cover  private 
sector  on-shore  maritime  activities. 
Federal  OSHA  enforces  maritime 
standards  offshore  in  all  states  and 
provides  onshore  coverage  of  maritime 
activities  in  Federal  OSHA  States  and  in 
the  following  State  plan  States  and 
territories:  AJaska.  Arizona. 
Connecticut ',  Hawaii.  Indiana.  Iowa, 
Kentucky.  Maryland.  Michigan.  Nt'vada. 
New  Mexico,  New  York, '  North 
Carolina.  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah.  Virginia,  Virgin 
Islands,  and  Wyoming.  (All  States  with 
State  plans  must  alto  extend  coverage 
to  State  and  local  government 
employees  engaged  in  maritinit' 
activities.) 

List  of  Subjects  in  29  CFR  Part  1915 

Guardrail  systems.  Marine  safety. 
Occupational  safety  and  health.  Safety, 


■  Pbn  oovffn  only  State  aiiil  local  govAmmeiit 
einploye«s. 


Ship  repair.  Shipyard  employment. 
Vessels. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendecgrass, 
Assistant  Secretary  of  Labor  for 
O«:cupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4,  6, 
and  a  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655, 
657).  section  41  of  the  Longshore  and 
Harbor  Worker's  Compensation  Act,  as 
amended  (M  U.S.C.  941),  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736) 
and  29  CFR  Part  1911.  it  is  proposed  to 
amend  29  CFR  Part  1915  as  set  forth 
below. 

Signed  at  Washinnton.  DC,  th'S  17th  doy  of 
November.  1988. 
fohn  A.  Pendergrass, 

Aasisfant  St^creiary  ofinbor. 

PART  1915— (AMENDED! 

1.  The  authority  citation  for  Part  1915 
would  continue  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941): 
Sees.  4.  A,  and  6,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  ftW,  65&.  657): 
Secretary  of  Labor's  Order  No.  12-71  (38  FR 
8754),  8-76  (41  FR  25059).  or  9-83  (48  KR 
35736J  as  applicable:  ami  29  CFR  Part  1911. 

2.  29  CFR  Part  1915  would  be  amended 
by  adding  a  new  Subpart  N  to  read  as 
follows: 

Sut>part  N— Scaffolds 

Sec. 

1915.251  Scope,  appttuation  anH  definitions 
applicable  to  this  subpart. 

1915.252  General  requirement.*. 

1915.253  Additional  requirements  dpp(icnbl<? 
to  specific  types  of  st-'.affoltis. 

Appendix  A  »o  Subpart  N — ,S'virf.>J(l 
SpeciHcations 

Subpart  N— Scaffolds 

§1915.251    Scope,  ^ipllcatton  and 
deflnMons  appHcat>l«  to  this  subpart 

(a)  Sivpc  and  application.  (I)  This 
subpart  applies  to  all  scaffolds  used  in 
shipyard  workplaces  and  operations 
(including  shipbuilding,  ship  repairing, 
and  shipbreaking).  but  does  not  apply  to 
construction  operations  in  shipyards 
covered  under  29  CFR  Part  1926. 

(2)  The  provisions  of  29  CFR  1910.28 
and  1910.29  do  not  apply  to  shipyard 
workplaces  and  operations. 

(b)  Definitions.  "Adjustable 
suspension  scaffold"  means  a 
suspension  scal^old  equipped  with 
hoists  that  can  be  operated  by 
employees  on  the  scaffold. 


"Dearer**  mean*  a  horixontal 
traneverse  scaHbld  member  (which  may 
be  supported  by  ledgers  or  runners) 
upon  which  the  scaffold  platform  rests 
and  which  joins  scaffold  uprights,  posts, 
poles,  and  similar  members. 

"Boatswain's  chair"  means  a  single 
point  adjustable  suspension  scaffold 
consisting  of  a  seat  or  sling  designed  to 
accommodate  one  employee  in  a  sitting 
position. 

"Body  belt  (safety  belt)"  means  a 
strap  with  means  for  securing  about  the 
waist  or  body  and  for  attaching  to  a 
lanyard,  lifeline,  or  deceleration  device. 

"Body  belt/harness  system  (personal 
fall  PTTRst  system)"  means  a 
combination  of  body  belt,  or  body 
harness,  and  lanyard,  deceleration 
device,  lifeline,  and  point  of  anchorage. 

"Body  harness"  means  a  design  of 
straps  which  is  secured  about  the 
employee  in  a  manner  to  distribute  the 
arresting  forces  over  at  least  the  thighs, 
shoulders,  and  pelvis,  with  provisions 
for  attaching  a  lanyard,  lifeline,  or 
deceleration  device. 

"Brace"  means  a  tie  that  holds  one 
s<::affold  member  in  a  fixed  position  with 
respect  to  another  member.  "Brace"  also 
means  a  rigid  type  connection  holding  a 
scaffold  to  a  vessel,  vessel  section, 
building,  or  structure. 

"Bracket  scaffold"  means  a  supported 
scaffold  consisting  of  a  platform 
supported  by  brackets  attached  to  a 
vessel,  vessel  section,  building,  or 
strurtural  wall. 

"Capable  person"  means  one  who  is 
capable  of  identifjring  existing  and 
predictable  hazards  in  the  surroundings 
or  working  conditions  which  are 
unsanitary,  hazardous,  or  dangerous  to 
employees,  and  who  has  authorization 
to  take  prompt  corrective  measures  to 
eliminate  them. 

"Catenary  scaffold"  means  a 
suspension  scaffold  consisting  of  a 
platform  fastened  to  two  essentially 
horizontal  and  parallel  ropes,  whirh  art> 
secured  to  structural  members. 

"Cleat"  menas  structural  members 
used  at  the  ends  of  platform  units  to 
prevent  the  units  from  slipping  off  their 
supports.  Cleats  are  also  used  to  provide 
footing  on  sloped  surfaces  such  us 
crawling  boai'ds. 

"Coupler"  n>eans  a  device  for  locking 
together  the  component  tubes  of  a  tube 
and  coupler  scaffold. 

"Crawling  board  (chicken  ladder)" 
means  a  supported  scaffold  consisting  of 
a  plank  with  cleats  spaced  and  secured 
to  provide  footing,  foi-  u»e  on  sloped 
surfaces  such  as  roofs. 

"Deceleration  device"  means  any 
mechanism,  such  as  a  rope  grab,  rip- 
stitch  lanysfd,  specially-woven  lanyard, 


and  automatic  self-retracting  lifeline, 
which  serves  to  dissipate  more  energy 
during  a  fall  arrest  than  docs  a  standard 
line  or  strap  webbing  lanyard. 

"Double  pole  (independent  poU) 
scaffold"  means  a  supported  scaffold 
consisting  of  platforms  resting  on  cross 
beams  supported  by  ledgers  and  a 
double  row  of  uprights  independent  of 
support  (except  ties.  guys,  braces)  from 
any  structure. 

"Dropline"  means  a  suspended 
vertical  line,  independent  of  the  work 
platform,  for  direct  attachment  to  a 
worker's  body  belt,  body  harness, 
lanyard,  or  deceleration  device. 

"Equivalent"  means  alternative 
designs,  materials,  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  or  greater  degree  of  safety  for 
employees  than  the  method  or  item 
specified  in  the  standard. 

"Exposed  power  lines"  means 
electrical  power  lines  which  are 
accessible  to  employees  and  not 
shielded  from  contact.  Such  lines  do  not 
include  extension  cords  or  power  tool 
cords. 

"Fabricated  decking  and  planking" 
means  manufactured  platform  units 
made  of  wood  (including  laminated 
wood  and  solid  sawn  wood  planks), 
metal  or  other  materials. 

"Fabricated  frame  scaffold  (tubular 
welded  frame  scaffold)"  means  a 
supported  or  suspended  scaffold 
consisting  of  a  platform(s)  supported  on 
fabricated  end  frames  with  integral 
posts,  horizontal  bearers,  and 
intermediate  members. 

"Failure"  means  load  refusal, 
breakage,  or  separation  of  component 
parts.  Load  refusal  is  the  point  where 
the  ultimate  strength  is  exceeded. 

"Float  (ship)  scaffold  "  means  a 
suspension  scaffold  consisting  of  a 
braced  platform  resting  upon  two 
parallel  bearers  and  hung  from  overhead 
supports  by  ropes  of  fixed  length. 

"Guardrail  system"  means  a  vertical 
barrier,  normally  consisting  of.  but  not 
limited  to.  an  assembly  of  toprails. 
midrails,  and  posts,  erected  to  prevent 
employees  from  falling  off  a  scaffold 
platform  or  walkway  to  a  lower  level. 
Type  1  guardrail  systems  are  those 
systems  capable  of  providing  adequate 
tall  protection  without  the  use  of  body 
belts.  Type  II  guardrail  systems  are 
those  systems  which  serve  as  scaffold 
edge  delineators,  restrain  movement, 
provide  handholds,  prevent  misstcpping. 
and  which  must  be  supplemented  by 
body  belt  systems  to  provide  adequate 
fall  protection. 

"Hoist"  means  a  mechanical  device  to 
raise  or  lower  a  suspended  scaffold.  It 
can  be  either  manually  or  mechanically 
power-operated. 


"Horse  scaffold"  means  a  supported 
scaffold  consisting  of  a  platform 
supported  by  construction  horses. 

"Independent  pole  scaffold"  (See 
'Double  pole  scaffold.") 

"Interior  hung  scaffold  "  means  a 
suspension  scaffold  consisting  of  a 
platform  suspended  from  the  ceiling, 
overhead,  or  roof  structure  by  fixed 
length  supports. 

"Ladder  jack  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  brackets  attached 
to  ladders. 

"Ladder  stand"  means  a  mobile, 
fixed-size,  self-supporting  ladder 
consisting  of  a  wide  flat  tread  ladder  in 
the  form  of  stairs. 

"Lean-to  scaffold"  means  a  supported 
scaffold  which  is  kept  erect  by  tilting  it 
toward  and  resting  it  against  a  vessel, 
vessel  section,  building,  or  structure. 

"Ledger"  means  a  horizontal  scaffold 
member  upon  which  bearers  rest.  It  is 
the  longitudinal  member  which  joins 
scaffold  uprights,  posts,  poles,  and 
similar  members. 

"Lower  levels"  means  those  areas  to 
which  an  employee  can  fall.  Such  areas 
include  ground  levels,  decks,  fiats, 
docks,  floors,  roofs,  ramps,  gangways 
grates,  piers,  wharves,  runways, 
excavations,  pits,  tanks,  materials, 
water,  equipment,  and  other  surfaces. 

"Maximum  intended  load"  means  the 
total  load  of  all  employees,  equipment, 
tools,  materials,  transmitted  loads,  wind 
loads,  and  other  loads  reasonably 
anticipated  to  be  applied  to  a  scaffold  or 
scaffold  component  at  any  one  time. 

"Mechanically-powered  hoist"  means 
a  hoist  which  is  powered  by  other  than 
human  energy. 

"Mobile  scaffold"  means  a  powered 
or  unpowered,  portable,  caster  or  wheel- 
mounted  supported  scaffold.  Such 
scaffolds  do  not  include  crane  or  derrick 
suspended  personnel  platforms. 

"Multi-level  suspended  scaffold" 
means  a  two-point  or  multi-point 
adjustable  suspension  scaffold  with  a 
series  of  platforms  at  various  levels 
supported  by  common  stirrups. 

"Multi-point  adjustable  suspension 
scaffold  "  means  a  suspension  scaffold 
consisting  of  a  platform  or  platforms 
suspended  by  more  than  two  ropes  from 
overhead  supports  and  equipped  with 
means  to  permit  the  raising  and 
lowering  of  the  platform  to  desired  work 
levels. 

"Needle  beam  scaffold  "  means  a 
suspension  scaffold  consisting  of  a 
platform  supported  by  needle  beams. 
"Open  sides  and  ends"  means  the 
edges  of  a  platform  that  are  more  than 
14  inches  (36  cm)  away  horizontally 
from  a  sturdy,  continuous,  vertical 
surface  (such  as  a  vessels  hull. 


bulkhead,  or  building  wall)  or  a  sturdy, 
continuous  horizontal  surface  (such  as  a 
floor  or  deck),  or  a  point  of  access. 

"Outrigger"  means  the  structural 
member  of  a  supported  scaffold  used  to 
increase  the  base  width  of  a  scaffold  in 
order  to  provide  greater  stability  for  the 
scaffold. 

"Outrigger  beam"  means  the 
structural  member  of  a  suspension 
scaffold  or  outrigger  scaffold  which 
provides  support  for  the  scaffold  by 
extending  the  scaffold  point  of 
attachment  to  a  point  out  and  away 
from  the  vessel,  vessel  section,  building, 
or  structure. 

"Outrigger  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  outrigger  beams 
(thrustouts)  projecting  beyond  the  wall 
or  face  of  the  vessel,  vessel  section, 
building,  or  structure,  the  inboard  ends 
of  which  are  secured  inside  the  building 
or  structure. 

"Platform"  means  the  horizontal 
working  surface  of  a  scaffold. 

"Platform  unit"  means  the  individual 
wood  planks,  fabricated  planks, 
fabricated  decks,  and  fabricated 
platforms  which  comprise  the  platforms 
and  walkways  of  a  scaffold. 

"Pole  scaffold"  (See  definitions  for 
"Single-pole  scaffold"  and  "Double 
(independent)  pole  scaffold.") 

"Qualified  person"  means  one  who. 
by  possession  of  a  recognized  degree, 
certificate,  or  professional  standing,  or 
who  by  extensive  knowledge,  training, 
and  experience,  has  successfully 
demonstrated  the  ability  to  solve  or 
resolve  safety  problems  relating  to  the 
subject  matter,  the  work,  or  the  project. 

"Runner "  means  the  lengthwise 
horizontal  bracing  or  bearing  member 
which  supports  bearers  on  tube  and 
coupler  scaffolds. 

"Scaffold"  means  any  temporary 
elevated  platform  (supported  or 
suspended),  and  its  supporting  structure, 
used  for  supporting  employees  or 
materials  or  both. 

"Self-contained  adjustable  scaffold" 
means  a  combination  supported  and 
suspension  scaffold  consisting  of  an 
adjustable  platform(s)  mounted  on  an 
independent  supporting  frame(s)  not  a 
part  of  the  object  being  worked  on,  and 
which  is  equipped  with  a  means  to 
permit  the  raismg  and  lowering  of  the 
platform(s)  to  desired  work  levels.  Such 
systems  include  rolling  roof  rigs  and 
rolling  outrigger  systems. 

"Shore  scaffold"  means  a  supported 
scaffold  which  is  kept  erect  by  placing  il 
against  a  vessel,  vessel  section,  building, 
or  structure  and  holding  it  in  place  with 
props. 


Faderal  Rogistflr  /  Vol.  53.  No.  229  /  Tuesday.  November  29,  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  229  /  Tuesday.  November  29.  1988  /  Proposed  Rules 


48207 


"Sini^e-point  adjustable  suspension 
scaffold"  means  a  suspension  scaffold 
consisting  of  a  platfonu  suspended  by 
one  rope  from  an  overhead  support  and 
equipped  with  means  to  permit  the 
movement  of  the  platform  to  desired 
work  levels.  Such  scaffolds  do  not 
include  crane  or  derrick  suspended 
personnel  platforms. 

"Single-pole  scaffold"  means  a 
supported  scaffold  consisting  of 
platforms  resting  on  bearers,  the  outside 
ends  of  which  are  supported  on  ledgers 
secured  to  a  single  row  of  posts  or 
uprights,  and  the  inner  ends  of  which 
are  supported  on  or  in  a  vessel,  vessel 
section,  building,  or  structure. 

"Step,  platform,  and  tresUe  ladder 
scaffold"  means  a  supported  scaffold 
consisting  of  a  platform  supported 
directly  on  the  rungs  of  step  ladders  or 
trestle  ladders. 

"Supported  scaffold"  means  one  or 
more  working  platforms  supported  by 
outrigger  beams,  brackets,  poles,  legs, 
uprights,  posts,  frames,  or  similar  rigid 
support. 

"Suspension  scaffold"  means  one  or 
more  working  platforms  suspended  by 
ropes  or  odier  non-rigid  means  from  an 
overhead  structure(3). 

"Trolley  line"  means  means  a 
horizontal  line  for  direct  attachment  to  a 
worker's  body  belt,  lanyard," or 
deceleration  device. 

"Tube  and  coupler  scaffold 
(independent  pole  metal  scaffold)" 
means  a  supported  or  suspended 
scaffold  consisting  of  platJPorms 
supported  by  individual  pieces  of  tubing, 
erected  with  coupling  devices 
connecting  uprights,  braces,  bearers, 
and  runners. 

"Tubular  welded  frame  scaffold"  fSee 
defmition  for  "fabricated  frame 
scaffold.") 

"Two-point  suspension  scaffold 
(swing  stage)  (painters'  suspended 
scaffolds)"  means  a  suspension  scaffold 
consisting  of  a  platform  supported  by 
hangers  (Btimips)  suspended  by  two 
ropes  from  overhead  supports  and 
equipped  with  means  to  permit  the 
raising  and  lowering  of  the  platform  to 
desired  work  levels. 

"Unstable  objects"  means  those  items 
which  do  not  properly  distribute  the 
loads  imposed  on  them  and  which, 
therefore,  do  not  constitute  a  proper 
base  support  for  scaffolds,  platform 
units,  or  employees.  Examples  of  such 
objects  include,  but  are  not  limited  to, 
barrels,  boxes,  loose  brick,  and  concrete 
blocks. 

"Vertical  pickup"  means  a  rope  used 
to  support  the  horizontal  rope  in 
catenary  scaffolds. 


"Walkway"  means  a  portion  of  a 
scaffold  platform  used  only  for  access 
and  not  as  a  work  level. 

"Window  jack  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  a  bracket  or  jack 
which  projects  through  a  window 
opening. 

"WorkJevel"  means  an  elevated 
platform  used  for  supporting  employees 
and  their  materials,  where  work 
activities  are  performed. 

§  1915.252    General  requirements. 

The  following  requirements  apply  to 
all  scaffolds,  except  as  indicated: 

(a)  Capacity.  Scaffold  components 
and  connections  shall  have  the 
following  capacities: 

(1)  Each  scaffold  and  scaffold 
component  except  suspension  ropes 
and  guardrail  systems,  shall  be  capable 
of  supporting,  without  failure,  its  own 
weight  and  a  least  four  times  the 
maximum  intended  load  to  be  applied  or 
transmitted  to  that  component.  The 
criteria  for  suspension  ropes  is  set  forth 
in  paragraph  (a)(4)  of  this  section,  and 
the  criteria  for  guautlrail  systems  is  set 
forth  in  paragraph  (e)  of  this  section. 

(2)  Direct  connections  (to  roofs,  floors, 
hulls,  and  decks)  and  counterweights, 
used  to  resist  the  tipping  forces  on 
suspension  scaffolds,  shall  be  capable  of 
providing  a  resisting  force  of  at  least 
four  times  the  tipping  force. 

(3)  Each  suspension  rope  shall  be 
capable  of  supporting,  without  failure,  at 
least  six  times  the  maximum  intended 
load  applied  or  transmitted  to  that  rope. 

(4)  Suspension  ropes  shall  also  meet 
the  following  requirements  (criteria  for 
ropes  supporting  boatswains'  chairs  are 
set  forth  in  S  1915.253(k)): 

(i)  Ropes  supporting  adjustable 
suspension  scaffolds  shall  be  of  a 
diameter  large  enough  to  provide 
sufficient  surface  area  for  the 
functioning  of  brake  and  hoist 
mechanisms; 

(ii)  Ropes  supporting  catenary 
scaffolds  shall  be  equivalent  in  strength 
to  at  least  one-half  (Vk)  inch  (1.3  cm) 
diameter  improved  plow  steel  wire 
ropes; 

(iii)  Ropes  supporting  float  (ship) 
scaffolds  and  needle  beam  scaffolds 
shall  be  equivalent  in  strength  to  at  least 
one  inch  (2.5  cm)  diameter  first  grade 
manila  ropes. 

(b)  Construction.  (1)  Platforms,  except 
those  used  as  walkways,  on  all  working 
levels  on  all  scaffolds  shall  be  fully 
planked  or  decked  with  platform  units 
between  the  front  uprights  and  the 
guardrail  supports  as  follows. 

(i)  Platform  units  shall  be  placed  as 
close  as  possible  to  adjacent  units.  Any 
space  between  adjacent  units  shall  be 


no  more  than  one  inch  (2.5  cm)  wide 
except  as  necessary  to  fit  around 
uprights  when  tide  brackets  are  used  to 
extend  the  width  of  the  platform. 

(ii)  Where  full  planking  or  decking 
cannot  be  obtained  using  standard 
width  units,  the  platform  shall  be 
planked  or  decked  as  fully  as  possible; 
however,  the  remaining  open  space 
between  the  platform  and  guardrail 
supports  shall  not  exceed  nine  and  one- 
half  inches  (24.1  cm). 

(2)  All  scaffold  platforms  and 
walkways  shall  be  at  least  18  inches  (46 
cm)  wide  except  ladder  jack  scaffolds 
shall  be  a  minimum  of  12  inches  (30  cm) 
wide,  and  boatswains'  chairs  may  be 
any  size. 

(3)  Emergency  descent  devices  shall 
not  be  used  as  working  platforms. 

(4)  The  front  edge  of  all  platforms, 
except  those  on  outrigger  scaffolds,  shall 
be  positioned  not  more  than  14  inches 
(36  cm)  from  the  face  of  the  vessel, 
vessel  section,  building,  or  structure 
being  worked  on,  unless  Type  I 
guardrails  are  erected  along  the  open 
edge  or  body  belt/harness  systems  are 
used  to  protect  employees  from  falling. 
The  maximum  distance  for  outrigger 
scaffolds  shall  be  three  inches  (8  cm). 

(5)  Each  end  of  a  platform  unit,  unless 
cleatcd  or  otherwise  restrained  by 
hooks  or  equivalent  means,  shall  extend 
over  its  support  not  less  than  six  inches 
(15  cm). 

(6)  Each  end  of  a  platform  unit  shall 
not  extend  over  its  support  more  than  18 
inches  (46  cm),  unless  the  unit  is 
designed,  capable,  and  installed  to 
support  employees  without  tipping  or  is 
guarded  to  prevent  access  of  employees 
to  the  cantilevered  end. 

(7)  On  scaffolds  where  platform  units 
are  abutted  to  create  a  long  platform, 
each  abutted  end  shall  rest  on  a 
separate  support,  butt  plate,  or 
equivalent  means  of  support. 

(8)  On  scaffolds  where  platform  units 
are  overlapped  to  create  a  long  platform, 
the  overlap  shall  occur  only  over 
supports,  and  shall  not  be  less  than  12 
inches  (30  cm)  long  unless  the  platform 
units  are  nailed  together  or  otherwise 
restrained  to  prevent  movement 

(9)  At  all  points  of  a  scaffold  where 
the  platform  dianges  direction,  such  as 
turning  a  corner,  any  platform  unit  that 
rests  on  a  bearer  at  an  angle  other  than 
a  right  angle  shall  be  laid  first  and 
platform  units  which  rest  at  right  angles 
over  the  same  bearer  shall  be  laid 
second,  on  top  of  the  first  units. 

(10)  Wood  platform  units  shall  not  be 
covered  with  opaque  finishes,  except 
that  unit  edges  may  be  covered  or 
marked  for  purposes  of  identification, 
and  units  used  in  reactor  plants  may  be 


coated  where  necessary  to  prevent 
contamination.  Platform  units  may  be 
coated  periodically  with  wood 
preservatives,  ffre-retardant  finishes, 
and  slip-resistant  ffnishes;  however,  the 
coating  may  not  obscure  the  top  or 
bottom  wood  surfaces. 

(11)  Scaffold  components 
manufactured  by  different 
manufacturers  shall  not  be  intermixed 
unless  the  component  parts  fit  together 
without  force.  Scaffold  components 
manufactured  by  different 
manufacturers  shall  not  be  modified  in 
order  to  intermix  them  unless  the 
resulting  scaffold  is  determined  by  a 
capable  person  to  be  structurally  sound. 

(12)  Scaffold  components  made  of 
dissimilar  metals  shall  not  be  used 
together  unless  a  capable  person  has 
determined  that  galvanic  action  will  not 
reduce  the  strength  of  any  component  to 
a  level  below  that  required  by 

S  1915.252(a)(1). 

(13)  Supported  scaffolds  with  a  height 
to  base  width  (including  outrigger 
supports,  if  used)  ratio  of  more  than  four 
to  one  shall  be  restrained  from  tipping 
by  guying,  tying,  bracing,  or  equivalent 
means,  as  follows: 

(i)  Guys,  braces,  or  ties  shall  be 
provided  at  heights  not  to  exceed  the 
first  multiple  in  height  of  the  four  to  one 
ratio  and  at  intervals  not  to  exceed  20 
feet  (6.1  m)  thereafter. 

(ii)  Guys,  ties  and  braces  shall  be 
installed  at  each  end  of  the  scaffold  and 
at  horizontal  intervals  not  to  exceed  30 
feet  (9.1  m)  (measured  from  one  end 
towards  the  other). 

(14)  Supported  scaffold  poles,  legs, 
posts,  frames,  and  uprights  shall  bear  on 
base  plates  and  mud  sills  or  other 
adequate  firm  foundation. 

(i)  Such  footings  shall  be  level,  sound, 
rigid,  and  capable  of  supporting  the 
scaffold  in  a  loaded  condition  without 
settling  or  displacement. 

(ii)  Unstable  objects  shall  not  be  used 
to  support  scaffolds  or  platform  units. 

(iii)  Unstable  objects  shall  not  be  used 
as  working  platforms. 

(15)  Supported  scaffold  poles,  legs, 
posts,  frames,  and  uprights  shall  be 
plumb  and  braced  to  prevent  swaying 
and  displacement. 

(16)  All  suspension  scaffold  support 
devices  such  as  outrigger  beams,  cornice 
hooks,  parapet  clamps,  and  similar 
devices,  shall  rest  on  surfaces  capable 
of  supporting  the  reaction  forces 
imposed  by  the  scaffold  hoist  operating 
at  its  maximum  rated  load. 

(17)  Suspension  scaffold  outrigger 
beams,  when  used,  shall  be  made  of 
structural  metal  and  shall  be  restrained 
to  prevent  movement. 

(18)  The  inboard  ends  of  suspension 
scaffold  outrigger  beams  shall  be 


stabilized  by  bolts  or  other  direct 
connections  to  the  floor,  roof,  or  deck,  or 
they  shall  have  their  inboard  ends 
stabilized  by  counterweights. 

(i)  Before  use,  direct  connections  shall 
be  evaluated  by  a  capable  person  who 
shall  certify,  based  on  the  evaluation, 
that  the  supporting  surfaces  are  capable 
of  supporting  the  loads  to  be  imposed. 

(ii)  Counterweights  shall  be  made  of 
non-flowable  solid  material. 

(iii)  Counterweights  shall  be  secured 
by  mechanical  means  to  the  outrigger 
beams. 

(iv)  Counterweights  shall  be  removed 
from  a  scaffold  until  the  scaffold  is 
disassembled. 

(v)  Outrigger  beams  shall  be  secured 
by  tiebacks  equivalent  in  strength  to  the 
suspension  ropes. 

(vi)  Tiebacks  shall  be  secured  to  a 
structurally  soiuid  portion  of  the  vessel, 
vessel  section,  building,  or  structure. 

(vii)  Tiebacks  shall  be  installed 
parallel  to  the  centerline  of  the  beam. 

(19)  Suspension  scaffold  outrigger 
beams  shall  be: 

(i)  Provided  with  stop  bolts  or 
shackles  at  both  ends; 

(ii)  Securely  fastened  together  with 
the  flanges  tiuned  out  when  channel 
iron  beams  are  used  in  place  of  I-beams; 

(iii)  Installed  with  all  bearing  supports 
perpendicular  to  the  beam  center  Une; 

(iv)  Set  and  maintained  with  the  web 
in  a  vertical  position:  and 

(v)  Where  a  single  outrigger  beam  is 
used,  the  steel  shackles  or  devices  with 
which  the  wire  ropes  are  attached  to  the 
outrigger  beams,  shall  be  placed  directly 
over  the  hoisting  machines. 

(20)  Suspension  scafford  support 
devices  such  as  cornice  hooks,  roof 
hooks,  roof  irons,  parapet  clamps,  or 
similar  devices  shall  be; 

(i)  Made  of  mild  steel,  wrought  iron,  or 
materials  of  equivalent  strength; 

(ii)  Supported  by  bearing  blocks;  and 

(iii)  Secured  against  movement  by 
tiebacks  installed  at  right  angles  to  the 
face  of  the  building,  structure,  vessel,  or 
vessel  section,  whenever  possible,  and 
secured  to  a  structurally  sound  portion 
of  the  building,  structure,  vessel,  or 
vessel  section. 

(iv)  Tiebacks  shall  be  equivalent  in 
strength  to  the  hoisting  rope. 

(21)  When  winding  drum  hoists  are 
used  on  a  suspension  scaffold,  they  shall 
contain  not  less  than  four  wraps  of  the 
suspension  rope  at  the  lowest  point  of 
scaffold  travel.  When  other  types  of 
hoists  are  used,  the  suspension  ropes 
shall  be  of  such  length  that  the  scaffold 
can  be  lowered  to  the  level  below 
without  the  rope  end  passing  through 
the  hoist  or  the  rope  end  shall  be 
configured  or  provided  with  means  to 


prevent  the  end  from  passing  through 
the  hoist 

(22)  The  use  of  repaired  wire  rope  as 
suspension  rope  is  prohibited. 

(23)  Wire  suspension  ropes  shall  not 
be  joined  together  except  by  eyesplicing 
with  shackles  or  coverplates  and  bolts. 

(24)  The  load  end  of  wire  suspension 
ropes  shall  be  equipped  with  proper  size 
thimbles  and  secured  by  eyesplicing  or 
equivalent  means. 

(25)  Defective  or  damaged  ropes  shall 
not  be  used  as  suspension  ropes  or  drop 
lines. 

(26)  Swaged  attachments  or  spliced 
eyes  on  wire  suspension  ropes  shall  not 
be  used  unless  they  are  made  by  the 
wire  rope  manufacturer  or  a  qualified 
person. 

(27)  When  wire  rope  clips  are  used  on 
suspension  scaffolds,  they  shall  be 
retightened  after  initial  loading  and 
shall  be  inspected  and  retightened 
periodically  thereafter. 

(28)  Suspension  scaffold 
mechanically-powered  hoists  and 
manually-powered  hoists  shall  be  of  a 
t^'pe  tested  and  listed  by  a  nationally 
recognized  testing  laboratory. 

(29)  Gasoline-powered  hoists  shall  not 
be  used  on  suspension  scaffolds. 

(30)  Gears  and  brakes  of 
mechanically-power-operated  hoists 
used  on  suspension  scaffolds  shall  be 
enclosed. 

(31)  In  addition  to  the  normal 
operating  brake,  suspension  scaffold 
hoists  shall  have  a  braking  device  or 
locking  pawl  which  engages 
automatically  when  the  normal  speed  of 
descent  of  the  hoist  is  exceeded. 

(32)  Manually-powered  hoists  shall 
not  be  capable  of  lowering  scaffold 
platforms  without  a  positive  crank  force. 

(c)  Access.  This  paragraph  (c)  does 
not  apply  to  employees  performing 
scaffold  erection  and  dismantiing 
operations. 

(1)  Access  to  and  between  scaffold 
platforms  more  than  two  feet  (0.6  m) 
above  or  below  the  point  of  access  shall 
be  by  portable  ladders,  hook-on  ladders, 
attachable  ladders,  Jacob's  ladders, 
stairway-type  ladders  (such  as  ladder 
stands),  ramps,  gangways,  runways, 
integral  prefabricated  scafford  rungs,  or 
equivalent  means,  or  by  direct  access 
from  another  scaffold,  structure, 
personnel  hoist  or  similar  surface. 
Crossbraces  shall  not  be  used  as  a 
means  of  access. 

(2)  Portable,  hook-on.  attachable 
ladders: 

(Additional  requirements  for  the 
proper  construction  and  use  of  portable 
ladders  are  contained  in  29  CFR  Part 
1915.  Subpart  E — Access  and  Egress.) 
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(i)  Portable,  hook-on,  and  attachable 
ladders  shall  be  positioned  so  as  not  to 
tip  the  scaffold; 

(ii)  Portable,  hook-on.  and  attachable 
ladders  shall  be  positioned  such  that 
employees  do  not  have  to  step  more 
than  one  foot  (31  cm)  from  the  ladder  to 
any  intermediate  landing  or  platform. 

(iii)  Hook-on  and  attachable  ladders 
shall  be  positioned  such  that  their 
bottom  rung  is  not  more  than  24  inches 
(61  cm)  above  the  scaffold  supporting 
level; 

(iv)  Hook-on  and  attachable  ladders 
shall  be  provided  with  rest  platforms  at 
20  foot  (6.0  m)  maximum  vertical 
intervals; 

(v)  Hook-on  and  attachable  ladders 
shall  be  specifically  designed  for  use 
with  the  manufactured  types  of 
scaffolds  to  be  used; 

(vi)  Hook-on  and  attachable  ladders 
shall  have  a  minimum  rung  length  of 
11 V2  inches  (29  cm);  and 

(vii)  Hook-on  and  attachable  ladders 
shall  have  a  maximum  spacing  between 
rungs  of  12  inches  (30  cm). 

(3)  Stairway-type  ladders  shall: 
(i)  Be  positioned  such  that  their 

bottom  step  is  not  more  than  24  inches 
(61  cm)  above  the  scaffold  supporting 
level; 

(ii)  Be  provided  with  rest  platforms  at 
12  foot  (3.7  m)  maximum  vertical 
intervals; 

(iii)  Have  a  minimum  step  length  of  16 
inches  (41  cm); 

(iv)  Have  slip-resistant  treads  on  all 
steps  and  landings;  and 

(v)  Have  stairrails  and  handrails 
which  meet  the  requirements  of 
§  1915.85(c). 

(4)  Ramps,  nmways,  and  gangways 
shall  have  guardrails  which  meet  the 
requirements  of  $1915.203. 

(5)  Integral  prefabricated  scaffold 
rungs  shall: 

(i)  Be  specifically  designed  and 
constructed  for  use  as  ladder  rungs; 

(ii)  Have  a  minimum  rung  length  of 
11 V4  inches  (29  cm); 

(iii)  Be  uniformly  spaced  within  each 
frame  section; 

(iv)  Be  provided  with  rest  platforms  at 
20  foot  (6.0  m)  maximum  vertical 
intervals;  and 

(v)  Have  a  maximum  spacing  between 
rungs  of  16Vi  inches  (42  cm),  however, 
non-uniform  nmg  spacing  caused  by 
joining  end  frames  together  is  allowed, 
provided  the  resulting  spacing  docs  not 
exceed  16  ¥2  inches  (42  cm). 

(6)  All  steps  and  rungs  shall  line  up 
vertically  with  each  other  between  rest 
platforms. 

(7)  Direct  access  to  or  from  another 
surface  shall  be  used  only  when  the 
scaffold  is  not  more  than  14  inches  (36 
cm)  horizontally  and  not  more  than  24 


inches  (61  cm)  vertically  from  the  other 
surface. 

(d)  Use.  (1)  Scaffolds  and  scaffold 
components  shall  not  be  loaded  in 
excess  of  their  maximum  intended  loads 
or  rated  capacities. 

(2)  The  use  of  shore  or  lean-to 
scaffolds  is  prohibited. 

(3)  Supported  scaffolds  and  scaffold 
components  shall  be  inspected  for 
visible  defects  periodically  and  after 
any  occurrence  which  could  affect  a 
scaffold's  structural  integrity. 
Suspension  scaffolds  and  scaffold 
components  shall  be  inspected  for 
visible  defects  immediately  after 
installation  prior  to  their  first  use; 
periodically  thereafter  (preferably 
before  each  use);  and  after  any 
occurrence  which  could  affect  a 
scaffold's  structural  integrity. 

(4)  Any  part  of  a  scaffold  damaged  or 
weakened  such  that  a  capable  person 
determines  its  strength  is  reduced  to  less 
than  that  required  by  §  1915.252(a)(1) 
shall  be  immediately  braced  to  meet 
that  provision,  or  be  removed  from 
service  until  repaired. 

(5)  Scaffolds  shall  not  be  moved  while 
employees  are  on  them,  except  that 
mobile  scaffolds  may  be  moved  if  the 
provisions  of  §  1915.253(s)  are  followed. 

(6)  Scaffolds  shall  not  be  erected, 
used,  or  moved  closer  to  exposed  and 
energized  power  lines  than  as  follows: 

(i)  For  all  lines  of  more  than  50  kv, . 
minimum  clearance  between  the  lines 
and  all  parts  of  the  scaffold  shall  be  10 
feet  (3.1  m)  plus  0.4  inch  (1  cm)  for  each 
1  kv  over  50  kv,  or  twice  the  length  of 
the  line  insulator,  whichever  is  less,  but 
never  less  than  10  feet  (3.1  m); 

(ii)  For  all  insulated  lines  between  300 
volts  and  50  kv.  the  minimum  clearance 
between  the  lines  and  all  parts  of  the 
scaffold  shall  be  10  feet  (3.1  m); 

(iii)  For  ail  insulated  lines  of  less  than 
300  volts,  the  minimum  clearance 
between  the  lines  and  all  parts  of  the 
scaffold  shall  be  two  feet  (0.6  m); 

(iv)  For  all  lines  of  any  voltage  which 
are  uninsulated,  the  minimum  clearance 
between  the  lines  and  all  parts  of  the 
scaffold  shall  be:  10  feet  (3.1  m)  for  lines 
of  50  kv  and  less;  and  for  lines  more 
than  50  kv.  10  feet  (3.1  m)  plus  0.4  inch  (1 
cm)  for  each  1  kv  over  50  kv,  or  twice 
the  length  of  the  line  insulator, 
whichever  is  less,  but  never  less  than  10 
feet  (3.1  m). 

(7)  Scaffolds  shall  not  be  erected, 
moved,  dismantled,  or  altered  except 
under  the  supervision  of  a  capable 
person. 

(8)  Employees  shall  be  prohibited 
from  working  on  scaffolds  covered  with 
snow,  ice.  or  other  slippery  material 
except  as  necessary  for  removal  of  such 
material. 


(9)  Where  swinging  loads  are  being 
hoisted  onto  or  near  scaffolds  such  that 
loads  could  contact  the  scaffold,  tag 
lines  or  equivalent  measures  to  stabilize 
the  loads  shall  be  utilized. 

(10)  Suspension  ropes  shall  be 
shielded  when  a  heat-producing  process 
is  performed.  When  acids  or  other 
corrosive  substances  are  used  on  a 
scaffold,  the  ropes  shall  be  shielded, 
treated  to  protect  against  the  corrosive 
substances,  or  shall  be  of  a  material 
which  is  not  adversely  affected  by  the 
substance  being  used. 

(11)  Work  on  or  from  scaffolds  is 
prohibited  during  storms  or  when  wind 
speeds  at  the  level  of  work  exceed  40 
mph  (64  km/hour),  unless  employees  are 
protected  by  a  body  belt/harness 
system  or  wind  screen.  Wind  screens 
shall  not  be  used  unless  the  scaffold  is 
secured  against  the  forces  imposed. 

(12)  Debris  shall  not  be  allowed  to 
accmnulate  on  platforms. 

(13)  Ladders  and  makeshift  devices 
shall  not  be  used  on  top  of  scaffold 
platforms  to  increase  the  working  level 
height  of  employees. 

(14)  Platform  units  shall  not  deflect 
more  than  1/60  of  the  span  when  loaded. 

(e)  Fall  protection.  (1)  Employees 
(except  those  erecting  or  dismantling 
scaffolds)  shall  be  protected  from  falling 
to  lower  levels  by  the  use  of  body  belt/ 
harness  systems  or  Type  I  guardrail 
systems,  in  the  following  circumstances: 
when  they  are  on  scaffolds  which  are 
above  water,  when  they  are  on  scaffolds 
which  are  on  vessels  or  vessel  sections, 
and  more  than  five  feet  (1.5  m)  above 
lower  levels;  when  they  are  on  scaffolds 
which  are  located  immediately  adjacent 
to  vessels,  and  more  than  Hve  feet  (1.5 
m)  above  lower  levels;  and  when  they 
are  on  scaffolds  which  are  located  in 
any  other  area  and  more  than  10  feet 
(3.1  m)  above  lower  levels,  except  levels 
as  follows: 

(i)  Employees  on  boatswains'  chairs, 
catenary  scaffolds,  float  scaffolds, 
needle  beam  scaffolds,  and  ladder  jack 
scaffolds  shall  be  protected  by  body 
belt/harness  systems; 

(ii)  Employees  on  single-point 
adjustable  suspension  scaffolds  and  on 
two-point  adjustable  suspension 
scaffolds  shall  be  protected  by  body 
belt/harness  systems  and  Type  I  or 
Type  II  guardrail  systems; 

(iii)  Employees  on  crawling  boards 
(chicken  ladders)  shall  be  protected  by 
body  belt/harness  systems.  Type  I 
guardrail  systems,  or  by  a  three-fourth 
inch  diameter  grabline  or  equivalent 
handhold  securely  fastened  beside  each 
crawling  board; 

(iv)  Employees  on  self-contained 
adjustable  scaffolds  shall  be  protected 


by  Type  I  guardrail  systems  when  the 
platform  is  supported  by  the  frame 
structure,  and  by  body  belt/harness 
systems  and  Type  I  guardrail  systems 
when  the  platform  is  supptorted  by 
ropes; 

(v)  Employees  on  walkways  located 
within  a  scaffold  shall  be  protected  by  a 
Type  I  guardrail  system  installed  within 
eight  inches  of  and  along  at  least  one 
side  of  the  walkway. 

(vi)  Guardrail  systems  required  by  the 
above  provisions  may  have  rails  omitted 
where  the  vessel,  vessel  section, 
building,  or  structure  prevents  their  use. 
However,  when  rails  are  omitted, 
employees  working  above  lower  levels, 
shall  be  protected  by  body  belt/harness 
systems,  and  employees  working  over 
water  shall  be  protected  by  body  belt/ 
harness  systems  and  personal  flotation 
devices. 

(2)  Employees  on  suspended  scaffolds 
which  are  attached  to  a  vessel  and 
triced  out  of  a  vertical  line  below  the 
scaffold  supports,  and  employees  on 
scaffolds  which  are  on  floats  subject  to 
surging,  shall  be  protected  against 
falling  toward  the  vessel  by  a  Type  I 
guardrail  system  attached  on  the  vessel 
side  of  the  platform,  or  they  shall  be 
protected  by  a  body  belt/harness 
system  attached  to  a  Type  I  guardrail 
system  installed  along  the  side  of  the 
platform  which  is  away  from  the  vessel. 

(3)  Body  belt/harnesses  shall  be 
attached  by  lanyard  to  a  dropline. 
trolley  line,  or  scaffold  structural 
member.  However,  when  overhead 
obstructions  such  as  overhead 
protection  or  additional  platform  levels 
are  part  of  a  single-point  or  two-point 
adjustable  suspension  scaffold,  then 
droplines  shall  not  be  used. 

(i)  Droplines,  when  used,  shall  be 
fastened  to  a  fixed  safe  point  of 
anchorage,  shall  be  independent  of  llie 
scaffold,  and  shall  be  protected  from 
sharp  edges  and  abrasion. 

(ii)  Trolley  lines,  when  used,  shall  be 
secured  to  two  or  more  structural 
members  of  the  scaffold,  and  shall  not 
be  attached  to  the  suspension  ropes. 

(iii)  When  lanyards  are  connected  to 
trolley  lines  or  structural  members  on  a 
single-point  or  two-point  adjustable 
suspension  scaffold,  the  scaffold  shall 
be  equipped  with  additional 
independent  support  lines  and 
automatic  locking  devices  capable  of 
stopping  the  fall  of  the  scaffold  in  the 
event  one  or  both  of  the  suspension 
ropes  fail.  The  independent  support 
lines  shall  be  equal  in  number  and 
strength  to  the  suspension  ropes. 

(iv)  Droplines,  independent  support 
lines,  and  suspension  ropes  shall  not  be 
attached  to  each  other,  nor  shall  they  be 
attached  to  or  use  the  same  point  of 


anchorage.  Safe  points  of  anchorage 
include  structural  members  of  vessels, 
vessel  sections,  buildings,  and 
structures,  but  do  not  include 
standpipes.  vents,  other  piping  systems, 
electrical  conduit,  outrigger  beams,  nor 
counterweights. 

(4)  Guardrail  systems  installed  to 
meet  the  requirements  of  this  section 
shall  comply  with  the  following 
provisions: 

(i)  Guardrail  systems  shall  be 
installed  along  all  open  sides  and  ends 
of  platforms.  See  paragraph  (e)(2)  of  this 
section  for  protection  along  the  vessel 
side  of  scaffolds. 

(ii)  The  top  edge  height  of  toprails  or 
equivalent  member  shall  be  installed 
between  38  inches  (1.0  m)  and  45  inches 
(1.2  m)  above  the  platform  surface  for 
'Type  I  guardrail  systems,  and  between 
36  inches  (0.9  m)  and  45  inches  (1.2  m) 
above  the  platform  surface  for  Type  II 
guardrail  systems. 

(iii)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  or  equivalent  structural 
members  shall  be  installed  between  the 
top  edge  of  the  guardrail  system  and  the 
scaffold  platform. 

(iv)  Midrails.  when  used,  shall  be 
installed  at  a  height  midway  between 
the  top  edge  of  the  guardrail  system  and 
the  platform  surface. 

(v)  Screens  and  mesh,  when  used, 
shaU  extend  from  the  top  edge  of  the 
guardrail  system  to  the  scaffold 
platform,  and  along  the  entire  opening 
between  the  supports. 

(vi)  Intermediate  vertical  members 
(such  as  balusters),  when  used,  shall  be 
not  more  than  19  inches  (48  cm)  apart. 

(vii)  Toprails  or  equivalent  members 
shall  be  capable  of  withstanding, 
without  failure,  a  force  applied  in  any 
downward  or  horizontal  direction  at  any 
point  along  their  top  edge  of  at  least  200 
pounds  (890  n)  for  Type  I  guardrail 
systems,  and  at  least  100  pounds  (445  n) 
for  Type  II  guardrail  systems. 

(viii)  When  the  loads  specified  in 
paragraph  (e)(4)(vii)  of  this  section  are 
applied  in  a  downward  direction,  the 
top  edge  shall  not  deflect  to  a  height  less 
than  38  inches  (1.0  m)  above  the 
platform  surface  for  "Type  I  guardrail 
systems,  and  36  inches  (0.9  m)  for  Type 
II  guardrail  systems. 

(ix)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  structural 
members  shall  be  capable  of 
withstanding,  without  failure,  a  force 
applied  in  any  downward  or  horizontal 
direction  at  any  point  along  the  midrail. 
or  other  member,  of  at  least  150  pounds 
(666  n)  for  Type  1  guardrail  systems,  and 
at  least  75  pounds  (333  n)  for  Type  II 
guardrail  systems. 


(x)  Suspension  scaffold  hoists  and 
non-walk  through  stirrups  are 
acceptable  as  end  guardrails,  provided 
that  the  space  between  the  hoist  or 
stirrup  and  the  side  guardrail  or 
structure  does  not  allow  passage  of 
employees  to  the  end  of  the  scaffold. 

(xi)  Toprails  and  midrails  shall  be  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations, 
and  to  prevent  snagging  of  clothing 
which  could  cause  an  employee  to  fall. 

(xii)  The  ends  of  all  rails  shall  not 
overhang  the  terminal  posts  except 
where  such  overhang  does  not 
constitute  a  projection  hazard  to 
employees. 

(xiii)  Steel  or  plastic  banding  shall  not 
be  used  as  a  toprail  or  midrail. 

(f)  Falling  object  protection.  (1)  In 
addition  to  wearing  hardhats,  employees 
on  scaffolds  shall  be  protected  as 
necessary  from  falling  objects  by 
toeboards,  screens,  or  guardrail  systems 
erected  to  prevent  objects  from  falling 
from  higher  levels,  or  they  shall  be 
protected  by  a  canopy  structure  erected 
to  deflect  falling  objects.  The  criteria  for 
falling  object  protection  are  set  forth  in 
§  1915.203(d). 

(2)  Canopies,  when  used,  shall  be 
installed  between  the  falling  object 
hazard  and  the  employees. 

(3)  When  canopies  are  used  on 
suspension  scaffolds,  the  scaffolds  shall 
be  equipped  with  additional 
independent  support  lines  equal  in 
number  to  the  number  of  points 
supported,  and  equivalent  in  strengh  to 
the  suspension  ropes. 

(4)  Independent  support  lines  and 
suspension  ropes  used  on  scaffolds  with 
overhead  protection  shall  not  be 
attached  to  the  same  points  of 
anchorage. 

(5)  When  necessary,  to  prevent  tools 
and  materials  from  falling  on  employees 
below,  toeboards  shall  be  installed  on 
all  scaffolds  which  are  on  or 
immediately  adjacent  to  vessels  or 
vessel  sections.  The  criteria  for 
toeboards  is  set  forth  in  S  1915.203(d) 

(6)  Except  as  provided  in  paragraph 
(f)(5)  of  this  section,  toeboards  shall  be 
installed  on  all  open  sides  and  edges  of 
scaffold  platforms  which  are  more  than 
10  feet  above  lower  levels  except  those 
which  are  wholly  within  the  interior  of  a 
building  and  covering  the  entire  floor 
area  of  any  room  therein  and  not  having 
any  side  exposed  to  a  hoistway. 
elevator  shaft  stairwell,  or  other  floor 
opening.  The  criteria  for  toeboards  is  set 
forth  in  S  1915.203(d). 
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§  1915.253    AdditiofMl  raquirements 
applicable  to  specific  types  of  scaffolds. 

The  following  requirements  apply  to 
the  specific  types  of  scaffolds  as 
indicated,  in  addition  to  the  general 
requirements  of  9  1915.252. 

(a)  Pole  scaffolds.  (1)  When  platforms 
are  being  moved  to  the  next  level,  the 
existing  platform  and  ledgers  shall  be 
left  undisturbed  until  the  new  bearers 
have  been  set  in  place  and  braced  prior 
to  receiving  the  new  platform  units. 

(2)  Crossbracing  shall  be  installed 
between  the  inner  and  outer  sets  of 
poles  on  double  pole  scaffolds. 

(3)  Diagonal  bracing  in  both  directions 
shall  be  installed  across  the  entire 
inside  face  of  double  pole  scaffolds. 

(4)  Diagonal  bracing  in  both  directions 
shall  be  installed  across  the  entire 
outside  face  of  all  double-  and  single- 
pole  scaffolds. 

(5)  Ledgers  and  bearers  shall  be 
installed  on  edge. 

(6)  Bearers  shall  extend  a  minimum  of 
three  inches  (7.6  cm)  over  the  outside 
edges  of  ledgers. 

(7)  Ledgers  shall  extend  over  a 
minimum  of  two  poles,  and  shall  be 
supported  by  bearing  blocks  securely 
attached  to  the  poles. 

(8)  Braces,  bearers,  and  ledgers  shall 
not  be  spliced  between  poles. 

(9)  Where  wood  poles  are  spliced,  the 
ends  shall  be  squared  and  the  upper 
section  shall  rest  squarely  on  the  lower 
section.  Wood  spUce  plates  shall  be 
provided  on  at  least  two  adjacent  sides 
and  shall  be  not  less  than  four  feet  (1.2 
m)  in  length,  overlap  and  abutted  ends 
equally,  and  have  at  least  the  same 
cross-sectional  areas  as  the  pole.  Splice 
plates  of  other  materials  of  equivalent 
strength  may  be  used. 

(10)  Scaffolds  and  scaffold 
components  shall  either  be  built  and 
loaded  in  accordance  with  Appendix  A, 
or  shall  be  designed  by  a  registered 
professional  engineer  and  shall  be 
constructed  and  loaded  in  accordance 
with  such  design. 

(11)  Wood  pole  scaffolds  shall  not  be 
erected  beyond  the  reach  of  firefighting 
equipment. 

(b)  Tube  and  coupler  scaffolds.  (1) 
When  platforms  are  being  moved  to  the 
next  level,  the  existing  platform  shall  be 
left  undisturbed  until  the  new  bearers 
have  been  set  in  place  and  braced  prior 
to  receiving  the  new  platform  units. 

(2)  Transverse  bracing  across  the 
width  of  the  scaffold  shall  be  installed 
at  the  scaffold  ends  and  at  least  at  every 
third  set  of  posts.  Such  bracing  shall  be 
installed  for  each  section  of  six  levels 
between  the  fourth  and  sixth  levels,  and 
shall  extend  diagonally  from  the  inner  or 
outer  posts  or  ruruiers  at  the  bottom  of 
the  fourth  level,  upward  to  the  inner  or 


outer  posts  or  runners  at  the  bottom  of 
the  fifth  level,  and  similarly  to  the  sixth 
level. 

(3)  Longitudinal  bracing  across  the 
inner  and  outer  rows  of  posts  shall  be 
installed  diagonally  in  both  directions, 
and  shall  extend  from  the  base  of  the 
end  posts  upward  to  the  top  of  the 
scaffold  at  approximately  a  45-degree 
angle.  On  scaffolds  whose  length  is 
greater  than  their  height,  such  bracing 
shall  be  repeated  beginning  at  least  at 
every  fifth  post.  On  scaffolds  whose 
length  is  shorter  than  their  height,  such 
bracing  shall  be  installed  from  the  base 
of  the  end  posts  upward  to  the  opposite 
end  posts,  and  then  in  alternating 
directions  until  reaching  the  top  of  the 
scaffold. 

(4)  Where  conditions  preclude  the 
attachment  of  bracing  to  posts,  bracing 
shall  be  attached  to  the  runners. 

(5)  Bearers  shall  be  installed 
transversely  between  each  set  of  posts, 
at  each  level,  and  at  each  intermediate 
level  where  platforms  are  installed. 

(6)  Bearers,  when  coupled  to  posts, 
shall  have  the  inboard  coupler  bear 
directly  on  the  runner  coupler.  When  the 
bearers  are  coupled  to  runners,  the 
couplers  shall  be  as  close  to  the  post  as 
possible. 

(7)  Bearers  shall  extend  beyond  the 
posts  and  runners,  and  shall  provide  full 
contact  with  the  coupler. 

(8)  Runners  shall  be  installed  along 
the  length  of  the  scaffold,  located  on 
both  the  inside  and  outside  posts  at 
level  heights  (when  tube  and  coupler 
guardrails  and  midrails  are  used  on 
outside  posts  they  may  be  used  in  lieu  of 
outside  runners). 

(9)  Runners  shall  be  interlocked  on 
straight  runs  to  form  continuous  lengths 
and  shall  be  coupled  to  each  post.  The 
bottom  runners  shall  be  located  as  close 
to  the  base  as  possible. 

(10)  Couplers  shall  be  of  a  structural 
metal,  such  as  a  drop-forged  steel, 
malleable  iron,  or  structural  grade 
aluminum.  The  use  of  gray  cast  iron  is 
prohibited. 

(11)  Scaffolds  and  scaffold 
components  shall  either  be  built  and 
loaded  in  accordance  with  Appendix  A, 
or  shall  be  designed  by  a  registered 
professional  engineer  and  shall  be 
constructed  and  loaded  in  accordance 
with  such  design. 

(c)  Fabricated  frame  scaffolds.  (1) 
When  moving  platforms  to  the  next 
level,  the  existing  platform  shall  be  left 
undisturbed  until  the  new  frames  have 
been  set  in  place  and  braced  prior  to 
receiving  the  new  platform  units. 

(2)  Frames  and  panels  shall  be  braced 
by  cross,  horizontal,  or  diagonal  braces, 
or  combination  thereof,  to  secure 
vertical  members  together  laterally.  The 


cross  braces  shall  be  of  such  length  as 
will  automatically  square  and  align 
vertical  members  so  that  the  erected 
scaffold  is  always  plumb,  level,  and 
square.  All  brace  connections  shall  be 
made  secure. 

(3)  Frames  and  panels  shall  be  joined 
together  vertically  by  coupling  or 
stacking  pins  or  equivalent  means. 

(4)  Where  uplift  can  occur  which 
would  displace  scaffold  end  frames  or 
panels,  the  frames  or  panels  shall  be 
locked  together  vertically  by  pins  or 
equivalent  means. 

(5)  Brackets  used  to  support 
cantilevered  loads  shall  be  seated  with 
side-brackets  parallel  to  the  frames,  and 
end-brackets  at  90  degrees  to  the 
frames.  Brackets  shall  not  be  bent  or 
twisted  from  these  positions. 

(6)  Scaffolds  over  125  feet  (38.0  m)  in 
height  above  their  base  plates  shall  be 
designed  by  a  registered  professional 
engineer  and  shall  be  constructed  and 
loaded  in  accordance  with  such  design. 

(d)  Horse  scaffolds.  (1)  Scaffolds  shall 
not  be  constructed  or  arranged  more 
than  two  tiers  or  10  feet  (3.0  m)  in  height, 
whichever  is  less. 

(2)  When  arranged  in  tiers,  each  horse 
shall  be  placed  directly  over  the  horse  in 
the  tier  below. 

(3)  When  arranged  in  tiers,  the  legs  of 
each  horse  shall  be  nailed  down  or 
otherwise  secured  to  prevent 
displacement. 

(4)  When  arranged  in  tiers,  each  tier 
shall  be  crossbraced. 

(e)  Bracket  scaffolds.  (1)  Each  bracket 
shall  be  attached  to  the  supporting 
vessel,  vessel  section,  building,  or 
structure  by  means  of  one  or  more  of  the 
following:  nails;  a  metal  stud  attachment 
device;  welding;  hooking  over  a  secured 
structural  supporting  member,  or  by  a 
bolt  extending  through  to  the  opposite 
side  of  the  supporting  wall. 

(2)  Folding  type  metal  brackets,  when 
extended  for  use,  shall  be  either  bolted 
or  secured  with  a  locking-type  pin. 

(f)  Outrigger  scaffolds.  (1)  The 
inboard  end  of  outrigger  beams, 
measured  from  the  halcrum  point  to  the 
extreme  point  of  anchorage,  shall  be  not 
less  than  one  and  one-half  times  the 
outboard  end  in  length. 

(2)  Outrigger  beams  shall  rest  on  edge, 
the  sides  shall  be  plumb,  and  the  edges 
shall  be  horizontal. 

(3)  The  fulcrum  point  of  outrigger 
beams  shall  rest  on  secure  bearings  at 
least  six  inches  (15.2  cm)  in  each 
horizontal  dimension. 

(4)  Outrigger  beams  shall  be  secured 
in  place  against  movement  and  shall  be 
securly  braced  at  the  fulcrum  point 
against  tipping. 


(5)  The  inboard  ends  of  outrigger 
beams  shall  be  securely  anchored  either 
by  means  of  braced  struts  bearing 
against  sills  in  contact  with  the 
overhead  or  ceiling  beams,  or  by  means 
of  tension  members  secured  to  the  floor 
joists  or  deck  underfoot,  or  by  both. 

(6)  The  entire  supporting  structure 
shall  be  securely  braced  to  prevent  any 
horizontal  movement. 

(7)  To  prevent  displacement  platform 
units  shall  be  nailed,  bolted,  or 
otherwise  secured  to  outriggers. 

(8)  Scaffolds  and  scaffold  components 
shall  either  be  built  and  loaded  in 
accordance  with  Appendix  A,  or  shall 
be  designed  by  a  registered  professional 
engineer  and  shall  be  constructed  and 
loaded  in  accordance  with  such  design. 

(g)  Ladder  jack  scaffolds.  (1) 
Platforms  shall  not  exceed  a  height  of  20 
feet  (6.1  m). 

(2)  All  ladders  used  to  support  ladder 
jack  scaffolds  shall  meet  the 
requirements  of  S  1915.86.  except  that 
job-made  ladders  shall  not  be  used  to 
support  ladder  jack  scaffolds. 

(3)  The  ladder  jack  shall  be  so 
designed  and  constructed  that  it  will 
bear  either  on  the  side  rails  and  ladder 
rungs  or  on  the  ladder  rungs  alone.  If 
bearing  on  rungs  only,  the  bearing  area 
shall  be  at  least  10  inches  (25.4  cm)  on 
each  rung. 

(4)  Ladders  used  to  support  ladder 
jacks  shall  be  placed,  fastened,  or 
equipped  with  devices  to  prevent 

slipping. 

(5)  Scaffold  platforms  shall  not  be 
bridged  one  to  another. 

(h)  Window  jack  scaffolds.  (1) 
Scaffolds  shall  be  securely  attached  to 
the  window  opening. 

(2)  Scaffolds  shall  be  used  only  for  the 
purpose  of  working  at  the  window 
opening  dirough  which  the  jack  is 

placed. 

(3)  Window  jacks  shall  not  be  used  to 
support  planks  placed  between  one 
window  jack  and  another,  or  for  other 
elements  of  scaffolding. 

(i)  Crawling  boards  (chicken  ladders). 
[1]  Crawling  boards  shall  extend  from 
the  roof  peak  to  the  eaves  when  used  for 
maintenance. 

(2)  Crawling  boards  shall  be  secured 
to  the  roof  by  ridge  hocks  or  equivalent 
means. 

(j)  Step,  platform,  and  trestle  ladder 
scaffolds.  (1)  Scaffold  platforms  shall 
not  be  placed  any  higher  than  the 
second  highest  rung  or  step  of  the  ladder 
supporting  the  platform. 

(2)  All  ladders  used  in  conjunction 
with  step,  platform  and  trestle  ladder 
scaffolds  shall  meet  the  requirements  of 
5  1915.85.  except  that  job-made  ladders 
shall  not  be  used  to  support  such 
scaffolds. 


(3)  Ladders  used  to  support  step, 
platform,  and  trestle  ladder  sca^olds 
shall  be  placed,  fastened,  or  equipped 
with  devices  to  prevent  slipping. 

(4)  Sca^olds  shall  not  be  bridged  one 
to  another. 

(5)  A  spreader  or  locking  device  shall 
be  used  to  hold  the  front  and  back 
sections  in  an  open  position,  and  to  hold 
the  extension  section  securely  in  the 
elevated  position. 

(k)  Single-point  adjustable  suspension 
scaffolds.  (1)  When  two  single-point 
adjustable  suspension  scaffolds  are 
combmed  to  form  a  two-point  adjustable 
suspension  scaffold,  the  resulting 
scaffold  shall  meet  the  requirements  for 
two-point  adjustable  suspension 
scaffolds. 

(2)  Except  as  provided  herein,  the 
supporting  rope  shall  be  vertical 
between  die  scaffold  and  the  suspension 
device.  The  scaffold  shall  not  be  swayed 
nor  the  rope  fixed  to  any  intermediate 
point(s)  to  change  the  direction  of  the 
rope.  When  the  scaffold  is  on  the 
outside  of  a  dome-type  of  slanted 
structure,  intermediate  supports  may  be 
used  to  change  the  direction  of  the  rope 
from  a  verticle  direction.  Such  supports 
shall  be  designed  and  installed  to 
prevent  chafing  of  the  rope. 

(3)  Boatswains'  chairs  tackle  shall  be 
correct  size  ball  bearing  or  bushed 
blocks,  and  properly  "eye"  spliced 
minimum  five-eighth  [%)  inch  (1.6  cm) 
diameter  first  grade  manila  rope,  or 
equivalent. 

(4)  Boatswains'  chairs  seat  slings  shall 
be  reeved  through  four  comer  holes  in 
the  seat;  shall  cnjss  each  other  on  the 
underside  of  the  seat;  and  shall  be 
rigged  so  as  to  prevent  slippage  which 
could  cause  an  out-of-level  condition. 

(5)  Boatswains'  chairs  seat  sHngs  shall 
be  a  minimum  of  five-eighth  (%)  inch 
(1.6  cm)  diameter  fiber  or  synthetic  rope 
or  equivalent  except  as  provided  in 
paragraph  (k)(6)  below. 

(6)  When  a  heat-producing  process 
such  as  gas  or  arc  welding  is  being 
conducted,  boatswains'  chairs  seat 
slings  shall  be  a  minimum  of  three- 
eighth  (%)  inch  (1.0  cm)  wire  rope. 

(7)  Non-cross-laminated  wood 
boatswains'  chairs  shall  be  reinforced 
on  their  underside  by  cleats  securely 
fastened  to  prevent  the  board  from 
splitting. 

(1)  Two-point  adjustable  suspension 
scaffolds  (swing  stages).  (1)  Hatforms 
shall  not  be  more  than  36  inches  (0.9  m) 
wide  unless  designed  by  a  qualified 
person  to  prevent  unstable  conditions. 

(2)  The  platform  shall  be  securely 
fastened  to  hangers  (stirrups)  by  U-bolts 
or  equivalent  means. 

(3)  The  blocks  for  fiber  or  synthetic 
ropes  shall  consist  of  at  least  one  double 


and  one  single  block.  The  sheaves  of  all 
blocks  shall  fit  the  size  of  the  rope  used. 

(4)  Platforms  shall  be  ladder-type, 
plank-type,  or  beam-type. 

(5)  Scaffolds  shall  be  tied  or  otherwise 
secured  to  prevent  them  from  swaying. 
Window  cleaners'  anchors  shall  not  be 
used  for  this  purpose. 

(6)  Two-point  scaffolds  designed  for 
use  as  two-point  scaffolds  shall  not  be 
bridged  or  otherwise  connected  one  to 
another  during  raising  and  lowering 
operations.  Two-point  scaffolds 
designed  for  use  in  multi-point  scaffolds 
may  be  bridged  one  to  another  if  the 
bridge  connections  are  articulated,  and 
the  hoists  properly  sized. 

(7)  Passage  may  be  made  from  one 
platform  to  another  only  when  the 
platforms  are  at  the  same  height  are 
abutting  closely,  and  walk-through 
stirrups  specifically  designed  for  this 
purpose  are  used. 

(m)  Multi-point  adjustable  suspension 
scaffolds.  (1)  When  two  or  more 
scaffolds  are  used  they  shall  not  be 
bridged  one  to  another  unless  they  are 
designed  to  be  bridged,  the  bridge 
connectiens  are  articulated,  and  the 
hoists  are  properly  sized. 

(2)  If  bridges  are  not  used,  passage 
may  be  made  from  one  platform  to 
another  only  when  the  platforms  are  at 
the  same  height  and  are  abutting 
closely. 

(3)  Scaffolds  shall  be  suspended  from 
metal  outriggers,  iron  brackets,  wire 
rope  slings,  iron  hooks,  or  equivalent 
means. 

(n)  Catenary-  scaffolds.  (1)  No  more 
than  one  platform  shall  be  placed 
between  consecutive  veritical  pickups, 
and  no  more  than  two  platforms  sh^ll  be 
used  on  a  catenary  scaffold. 

(2)  Platforms  supported  by  wire  ropes 
shall  have  hook-shaped  stops  on  each 
end  of  the  platforms  to  prevent  them 
from  slipping  off  the  wire  ropes.  These 
hooks  shall  be  so  placed  that  they  will 
prevent  the  platform  from  falUng  if  one 
of  the  horizontal  wire  ropes  breaks. 

(3)  Wire  ropes  shall  not  be  tightened 
to  the  extent  that  the  application  of  a 
scaffold  load  will  overstress  them. 

(4)  Wire  ropes  shall  be  continuous 
and  w^ithout  splices  between  anchors. 

(o)  Float  (ship)  scaffolds.  (1)  The 
platform  shall  be  supported  by  a 
minimum  of  two  bearers,  each  of  which 
shall  project  a  minimum  of  six  inches 
(15.2  cm)  beyond  the  platform  on  both 
sides.  Each  bearer  shall  be  securely 
fastened  to  the  platform. 

(2)  Rope  connections  shall  be  such 
that  the  platform  cannot  shift  or  slip. 

(3)  When  only  two  ropes  are  used 
with  each  float: 
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(i)  They  shall  be  arranged  so  as  to 
provide  four  ends  which  are  to  be 
securely  fastened  to  overhead  supports. 

(ii)  Each  supporting  rope  shall  be 
hitched  around  one  end  of  the  bearer 
and  pass  under  the  platform  to  the  other 
end  of  the  bearer  where  it  is  hitched 
again,  leaving  sufficient  rope  at  each 
end  for  the  supporting  ties. 

(p)  Interior  hung  scaffolds.  (1) 
Scaffolds  shall  be  suspended  only  from 
the  roof  structure,  or  other  structural 
members  such  as  a  ship's  overhead,  or  a 
building's  ceiling  beams. 

(2)  Overhead  supporting  members 
(overhead,  roof  structure,  ceiling  beams, 
or  other  structural  members)  shall  be 
inspected  and  checked  for  strength 
before  the  scaffold  is  erected. 

(3)  Suspension  ropes  and  cable  shall 
be  connected  to  the  overhead  supporting 
members  by  shackles,  clips,  thimbles,  or 
equivalent  means. 

(q)  Needle  beam  scaffolds.  (1) 
Scaffold  support  beams  shall  be 
installed  on  edge. 

(2)  Ropes  or  hangers  shall  be  ujed  for 
supports,  except  that  one  end  of  a 
needle  beam  scaffold  may  bejuisported 
by  a  permanent  structural  member. 

(3)  The  ropes  shall  be  securely 
attached  to  the  needle  beams. 

(4)  The  support  connection  shall  be 
arranged  so  as  to  prevent  the  needle 
beam  from  rolling  or  otherwise 
becoming  displaced. 

(5)  Platform  units  shall  be  securely 
attached  to  the  needle  beams  by  bolts  or 
equivalent  means.  Cleats  and  overhang 
are  not  considered  to  be  adequate 
means  of  attachment. 

(r)  Multi-level  suspended  scaffolds.  (1) 
Scaffolds  shall  be  equipped  with 
additional  independent  support  lines, 
equal  in  number  to  the  number  of  points 
supported,  and  equivalent  in  strength  to 
the  strength  of  the  suspension  ropes, 
and  rigged  to  support  the  scaffold  in  the 
event  the  suspension  rope(s)  fail. 

(2)  Independent  support  lines  and 
suspension  ropes  shall  not  be  attached 
to  the  .same  points  of  anchorage. 

{3J  Supports  for  platforms  shall  be 
at'urhed  directly  to  the  support  stirrup 
and  not  «o  any  other  platform. 

(.q)  Mobile  scaffolds.  (1)  Scaffolds 
shall  be  braced  by  cross,  horizontal,  or 
diagonal  braces,  or  combination  thereof, 
to  prevent  collapse  of  the  scaffold  and 
to  secure  vertical  members  together 
laterally  so  as  to  automatically  square 
and  align  the  vertical  members. 
Scaffolds  shall  be  plumb,  level,  and 
squared.  All  brace  connections  shall  bo 
secured. 

(i)  Scaffolds  constructed  of  tube  and 
coupler  components  shall  also  conform 
to  the  requirements  of  S  1915.253(b); 


(ii)  Scaffolds  constructed  of  fabricated 
frame  components  shall  also  conform  to 
the  requirements  of  S  1915.253(c). 

(2)  Sceiffold  casters  and  wheels  shall 
be  locked  with  positive  wheel  and/or 
wheel  and  swivel  locks,  or  equivalent 
means,  to  prevent  movement  of  the 
scaffold  while  the  scaffold  is  used  in  a 
stationary  manner. 

(3)  The  force  used  to  move  the 
scaffold  shall  be  appHed  as  close  to  the 
base  as  practicable,  but  not  more  than 
five  feet  (1.5  m)  above  the  supporting 
surface. 

(4)  Power  systems  used  to  propel 
mobile  scaffolds  shall  be  designed  for 
such  use.  Forklifts,  trucks,  or  similar 
motor  vehicles  shall  not  be  used  to 
propel  scaffolds  unless  the  scaffold  is 
designed  for  such  propulsion  systems. 

(5)  Scaffolds  shall  be  stabilized  to 
prevent  tipping  during  movement. 

(6)  Employees  shall  not  be  allowed  to 
ride  on  scaffolds  unless  the  following 
conditions  exist: 

(i)  The  surface  on  which  the  scaffold 
is  being  moved  shall  be  within  three 
degrees  of  level,  and  free  of  pits,  holes, 
and  obstructions; 

(ii)  The  maximum  height  to  base 
width  ratio  of  the  scaffold  during 
movement  shall  be  two  to  one  or  less. 
Outrigger  frames  may  be  included  as 
part  of  the  base  width  dimension; 

(iii)  Outrigger  frames,  when  used, 
shall  be  installed  on  both  sides  of  the 
scaffold; 

(iv)  When  power  systems  are  used, 
the  propelling  force  shall  be  applied 
directly  to  the  wheels,  and  shall  not 
produce  a  speed  in  excess  of  one  and 
one-fourth  mph  (2.0  kph),  and 

(v)  The  employees  are  not  on  any  part 
of  the  scaffold  which  extends  outward 
beyond  the  wheels,  casters,  or  other 
supports. 

(7)  Platforms  shall  not  extend  outward 
past  the  base  supports  of  the  scaffold 
unless  outrigger  frames  or  equivalent 
devices  are  used  to  ensure  stability. 

(8)  Where  leveling  of  the  scaffold  is 
necessary,  screw  jacks  or  equivalent 
means  shall  be  used. 

(9)  Caster  stems  and  wheel  stems 
shall  be  pinned  or  otherwise  s«i«;unjd  in 
scaffold  legs. 

(t)  Crane  or  derrick  susfu^iidud 
personnel  platforms.  (1)  Lifting  bridles 
on  platforms  suspended  from  cranes  or 
derricks  shall  consist  of  four  legs  so 
attached  that  the  stability  of  the 
platform  is  assured. 

(2)  Unless  the  crane  or  derrick  hook 
has  a  safety  latch  or  ia  moused,  the 
lifting  bridles  on  platforms  suspended 
from  cranes  or  derricks  shall  be 
attached  by  shackles  to  the  lower  lifting 
block  or  other  positive  means  shall  be 


taken  to  prevent  them  from  becoming 
accidentally  disengaged  from  the  hook. 

Appendix  A  to  Subpart  N — Scaffold 
Specificatioos 

This  Appendix  serves  as  a  non-mandatory 
guideline  to  assist  employers  in  complying 
with  the  requirements  of  Subpart  N.  An 
employer  may  use  those  guidelines  and 
tables  as  a  starting  point  for  designing 
scaffold  systems.  However,  the  guidelines 
and  tables  do  not  provide  all  the  information 
necessary  to  build  a  complete  system,  and 
the  employer  is  still  responsible  for  designing 
and  assembling  these  components  in  such  a 
way  that  the  completed  system  will  meet  the 
requirements  of  paragraph  §  1915.252(vi)- 
Scaffold  components  which  are  not  desigmKl 
and  loaded  in  accordance  with  this 
Appendix,  and  components  for  which  no 
specific  guidelines  or  tables  are  given  in  the 
following  Appendix  (e.g.,  joints,  tics, 
components  for  wood  pole  scaffolds  more 
than  rtO  feet  in  height,  components  for  heavy- 
duty  horse  scaffolds,  components  made  with 
other  materials,  components  with  other 
dimensions,  etc.),  must  be  designed  and 
constructed  in  accordance  with  the  capecily 
requirements  of  paragraph  S  1915.252(d),  and 
loaded  in  accordance  with  paragraph 
i  1915.252(d)(1). 

Index  to  Appendix  A  for  Subpart  N 

1.  General  Guidelines  and  Tables 

2.  Specific  Guidelines  and  Tables 

(a)  Pole  scaffolds:  Single  pole  woodfolds 
(i)  Crawling  boards  (chicken  ladders) 
(j)  Step,  platform,  and  trestle  ladder  scaffolils 
(k)  Single-point  adjustable  suspension 

scaffolda 
(I)  Two-point  adjustable  suspension  scaffolds 
|m)  Multi-point  adjustable  suspension 

scaffolds 
(n)  Catenary  scaffolds 
(o)  Float  (ship)  scaffolds 
(p)  tnterior  hung  scaffolda 
fq)  Needle  beam  scaffolds 

1.  General  guidelines  and  tables,  (a)  The 
following  tables,  and  the  tables  in  Part  B— 
SpeciFic  guidelines  and  tables,  are  tmsed  on 
all  load-carrying  timber  members  of  the 
scaffold  being  a  minimum  of  1300  psi  fiber 
stress  in  bending  (stress  grade)  construction 
grade  lumber.  All  dimensions  are  nominal 
sizes  as  proviiied  in  the  American  Softwi)<>l 
Lumber  Standards,  dated  January  1970, 
except  that  where  rough  sizes  arc  note>l.  only 
rough  or  uiMlressed  lumber  of  the  size 
specified  will  satisfy  minimum  requirements. 

(b)  All  wood  planking  shall  be  selected  for 
soaffulii  plank  use  as  recognized  by  gra-ling 
rules  established  by  a  recognized 
independent  inspection  agency  for  the 
species  of  wood  used.  The  maximum 
permissible  spans  for  2  x  10  inch  (nominal)  or 
2x9  inch  (rough)  solid  sawn  wood  planks 
shall  be  as  shown  in  the  following  Table  A-1: 
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Table  A-1 


Maximum  intended 
load  (lb/ft  'i 


25. 
50. 
75 


Maximum 
permissible 
span  using 

full 
thickness 
undressed 
lumbef  (tt) 


Maximum 
permissible 
span  using 
nominal 
thickness 
lumber  (tt) 


The  maximum  pennissible  span  for  1*4  x9- 
inch  or  wider  wood  plank  of  full  thickness 
with  a  maximum  intended  load  of  50  lb/ft  * 
shall  be  four  feet. 

(c)  Fabricated  planks  and  platforms  may  be 
used  in  lieu  of  solid  sawn  wood  planks. 
Maximum  spans  for  such  units  shall  be  as 
recommended  by  the  manufacturer  based  on 
the  ma.ximum  intended  load  being  calculated 
as  follows: 


Rated  load 
capacity 

Intended  toad 

Heavy-duty 

•  75  pounds  per  square  loot 

Ofw  Dersop 

applied    uniformly    over    the 
entire  span  area. 
•  250  Dounds  daced  at  the 

Two-oefson 

center  ot  the  span  (total  250 

pounds), 
e  260     pounds     placed      18 

inches  to  the  left  and  right  of 

the  center  of  the  span  (total 

500  pounds). 
•  250  pounds  placed  at  the 

Three-person 

center  ot  the  span  and  250 
pounds  placed  18  inches  to 
the    left    and    right    of    the 
center  of  the  span  (total  750 
pounds). 

Rated  k>ad 
capacity 


Light  duty 

Medium-duty . 


Intended  load 


•  25  pounds  per  square  loot 
applied  uniformly  over  the 
entire  span  area. 

•  50  pounds  per  square  foot 
applied  uniformly  over  \tm 
entire  span  area 


Note. — Platform  units  used  to  make 
scaffold  platforms  intended  for  light-duty  use 
shall  be  capable  of  supporting  at  least  25 
pounds  per  square  foot  applied  uniformly 
over  the  entire  unit-span  area,  or  a  250-pound 
point  load  placed  on  the  unit  at  the  center  of 
the  span,  whichever  load  produces  the 
greater  shear  force, 
(d)  Guardrails  shall  be  as  follows: 
(i)  Toprails  shall  be  equivalrnt  in  strength 
to  2  inch  by  4  inch  lumber, 
\V\  inch  X  Vg  inch  structural  angle  iron: 
1  inch  X  .070  inch  wall  steel  tubing:  or 


1.990  inch  X  .058  inch  wall  aluminum 
tubing. 

(ii)  Midrails  shall  be  equivalent  in  strength 
to  1  inch  by  6  inch  lumber 

1  Va  inch  X  1  'A  inch  x  '-i  inch  structural 
angle  iron: 

1  inch  X.  .070  inch  wall  steel  tubing:  or 

1.990  inch  x.  .058  inch  wall  aluminum 
tubing. 

(iii)  Toeboards  shall  be  equivalent  in 
strength  to  1  inch  by  4  inch  lumber 

1  'A  inch  X  1  y*  inch  structural  angle  iron; 

1  inch  X  .070  ir.ch  wall  steel  tubing:  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(ivi  Posts  shall  be  equivalent  in  strength  to 
2  inch  by  4  inch  lumber 

\-y*  inch  X  1-V!|  inch  x  Vfe  inch  structural 
angle  iron: 

1  inch  X  .070  inch  wall  steel  tubing:  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(\)  Distance  between  posts  shall  not 
exceed  8  feet. 

(ej  Overhead  protection  shall  consist  of  2 
inch  nominal  planking  laid  tight,  or  Tf-inch 
plywood. 

(f)  Screen  installed  between  toeboards  and 
midrails  or  toprails  shall  consist  of  No.  16 
gauge  U.S.  Standard  wire  one  inch  mesh. 

2.  Specific  guidelines  and  tables — (a)  Pule 
scaffolds. 


Table  A-2.— Minimum  dimensions  For  Single  Pole  Wood  Pole  Scaffolds 


Maximum  intended  load 

Poles  or  uprights 

Maximum  pole  spacing  (longitudinal) 

Maximum  pole  spacing  (transverse) 

Ledgers  (transverse) 

Bearers  and   maximum   spacing  of  t>earers: 
3  It 


5lt. 


en. 


8  ft 

Planking 

Maximum  vertical  spacing  of  horizontal  mem- 
bers. 

Bracing-horizontal 

Bracing-diagonal 

Tie-ins 


Ught  duty  up  to  20  ft  high 


25lbs/tt».. 

2  X  4  in 

6« 

5  ft 

1  V  4  in 


2  X  4  in 

2x8inof3x4  in.. 


1  y*  X  9  in.. 
7  ft 


1  X  4  in. 

1  x4in. 
1  X  4  in. 


Light  duty  up  to  60  ft  high 


25  lbs/ft  ^. 

4  X  4  tn 

10  ft 

5  ft 

1  y*  X  9  in.. 


2  X  4  in 

2x6inor3  '<^4in  (rough) 


2x  lOin. 
9ft 


1  x  4  in . 
1  X  4  in . 
1  X  4  in  . 


Medium  duty  up  to  60  ft  htgh 


50lbs/ttV 

4  x4  in 

8  ft 

5ft 

2x  lOin  .. 


2  X  10  in  or  3  )■  4  m . 

2  '  10inof3)'4in. 

2  '.  10inor3x4in. 

2  "  10  in  or  3  X  4  in. 

2  .:  10  in 

7ft 


1  X  6  in  or  1 K  X  4  in.. 

1  X  4  in  „. 

1  X  4  in 


Heavy  duty  up  to 
60  ft  high 


75  lbs/ft  ■ 

4x6m. 

6  ft. 

5ft. 

2  <^  10  in 

2  X  10  in  or  3 

in. 
2  X  10  in  or  3 

in. 
2  .<  10  in  or  3 

in. 

2  X  10  n 
6ft  6  in 

2  .  4  in 
2  >  4  in. 
1x4  in. 


Note.— All  members  except  planking  .ire 
used  on  edge.  All  wood  bearers  shall  be 


reinforced  with  3/16  X  2  in  stfel  strip,  or  the         entire  length  of  the  bearer, 
equivalent,  secured  to  the  lower  edges  for  the 


Table  A-3.— Minimum  Dimensions  for  Independent  Wood  Pole  Scaffolds 


Maximum  interxJed  load 

Poles  or  uprights 

Maximum  pole  spacing  (longitudinal) 

Maximum  (transverse) 

Ledgers ■ 

Bearers  and   maximum   spacing  of  t>earers: 
3  ft 


Light  duty  up  to  20  n  high 


25  lbs/ft* 
2x4in.... 

6ft 

6ft 

1  y*  X  4  in 

2x4  in... 


Light  duty  up  ot  60  ft  high 


25lbs/H" 
4x4  in.... 

10  ft 

10  ft 

1  y4  x  9  in 

2x4  in.... 


Medium  duty  up  to  60  ft  high 


Heavy  duty  up  to 
60  ft  high 


50«>s/«» 
4x4in... 

eft 

*ft 

2  X  10  in.. 
2x  10  m. 


75  lbs/ft' 
4  x  4  in. 
6  ft. 
6ft. 
2  X  10  in. 

2  X  10  m  (rough). 
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Table  A-3.— Minimum  Dimensions  for  Independent  Wood  Pole  Scaffolds— Continued 


6« 

8«..._ - 

Planking 

Maximum  vertical  spacing  of  horizontal  mem- 
bers. 

Bracjng-horzootal - 

Bracing-diagonal - — — 

Die-ins - 


LIgtit  duty  up  to  20  ft  high 


2x6inor3x4  in ~ 

2x6inor3x4  in.._ 

2x6lnor3x4  In 

IVi  x9in 

7  ft 


1  x4ln., 
.  1  x4ln.. 
.  1  x4  in.. 


Light  duty  up  ot  60  (I  h>gh 


2  X  10  in  (rough)  or  3  x  8  In. 
2  X  10  in  (rough)  or  3  x  8  In. 

2  X  10  in  (rough)  3x3  In 

2  x  10  in 

7(1 ~. 


1  X  4  In.. 
1  x4  In.. 
1  X  4  in.. 


MediMh  duty  up  to  60  ft  high 


2  X  10  in 

2  X  10  in - _.„ 


2  X  10  In. 

6  ft... -.. 


1x6inor1V4x4  in 

1  X  4  in 

1  X  4  In 


Heavy  duty  up  to 
eOlthigh 


2  X  10  In  (rough). 


2  X  10  in. 
6ft 

2  X  4  In. 
2  X  4  In. 
1  x4  In. 


Note.— All  members  except  planking  are  used  on  edge.  All  wood  tjearers  shall  be  reinforced  with  ^.,  x  2  In  steel  strip,  or  the  equivalent,  secured  to  the  lower 
edges  for  the  entire  length  of  the  tjearer. 

{h)  Tube  and  coupler  scaffolds. 

Table  A-4.— Minimum  Dimensions  for  Tube  and  Coupler  Scaffolds 


Light  duty 


Maximum  intended  load .... 
Posts,  runners  and  braces 

Bearers 


Maximum  runner  spacing  vertically.. 


25  lbs/ft 

Nominal  2  in  (1.90  in)  CD  steel  tube  or 

pipe, 
fitommal  2  m  (1.90  in)  CD  steel  tube  or 

pipe  and  a  maximum  post  spacir>g  of 

6  ft  by  10  ft'. 


6ft6  in. 


Medium  duty 


50  fc8/ft« 

Nominal  2  in  (1.90  in)  OD  steel  tube  or 

pipe. 
Nomir>al  2  In  (1.90  in)  OD  steel  tube  or 

pipe  and  a  maximum  post  spacing  of 

5  It  by  8  ft'. 

or 

Nominal  2=^  In  (2  375  in)  OO  steel  tube 
or  pipe  and  a  maximum  post  spacing 
of  6  ft  by  8  ft'. 

6  ft  6  in - 


Heavy  duty 


75  lbs/ft «. 

Nominal  2  In  (1.90  In)  OD  steal  tube  or 

pipe. 
Nominal  2Vi  in  (2.375  in)  OD  stoel  tube 

or  pipe  and  a  maximum  poet  6pacir>g 

of  6  ft  by  6  ft. 


6  ft  6  in. 


I  Bearers  shall  be  Installed  In  the  direction  of  the  shorter  dimer^siorv 

Not*.— Longitudinal  diagonal  braang  shall  be  installed  at  an  angle  of  45*  (+  5"). 


Table  A-5.— Maximum  Number  of 
Planked  Levels  for  Tube  and  Cou- 
pler Scaffolds 


Maximum  numtjer  of 
additional  planked  levels 

Maxi- 
mum 

scaffold 

Light 
duty 

Medium 
duty 

Heavy 
duty 

Number  of 
Working 
Levels: 

1 

16 

11 

6 

1 

11 

1 
0 
0 

6 
0 
0 
0 

2 

125  ft 

3  

4 

(c)  Fabricated  frame  scaffolds. 
Because  of  their  prefabricated  nature,  no 
specific  guidelines  or  tables  are  given. 

(d)  Horse  scaffolds. 

Table  A-6.— Minimum  Dimension  for 
Horse  Scaffolds 


Maximum    intended     load     (light  25  lb/ft ».' 

duty). 

MaxOTHjm  intended  load  (medium  50  lb/ft ».  > 

duty). 
Hodzorrtai  members  or  bearers: 

UgM  duty 2  X  4  in. 

Medium  duty _ 3  x  4  in. 

t.ags . 2  X  4  in. 

Longitudinal  brace  between  legs 1  x  6  in. 


Table  A-6.— Minimum  Dimension  for 
Horse  Scaffolds— Continued 


Gusset  brace  at  top  of  legs. 1  x  8  in. 

Half  diagonal  braces 2  x  4  m. 

'  Horses  shall  be  spaced  not  more  tt\sn  eight  feet 
apart  for  light  duty  loads,  and  not  more  tfian  five  feet 
apart  for  nvsdium  duty  loads. 

(e)  Bracket  scaffolds.  (1)  Brackets 
shall  consist  of  a  triangular  shaped 
frame  made  of  wood  with  a  iross- 
section  not  less  than  2  inches  by  3    : 
inches,  or  of  1 V4  inch  x  1 V*  inch  x  Vs 
inch  structural  angle  iron. 

(2)  Bolts  used  to  attach  brackets  shall 
not  be  less  than  five-eighth  inch  in 
diameter. 

(3)  Maximum  bracket  spacing  shall  be 
eight  feet  on  centers. 

(4)  No  more  than  two  employers  shall 
occupy  any  given  eight  feet  of  a  bracket 
scaffold  at  any  one  time.  Tools  and 
materials  shall  not  exce-^d  75  pounds  in 
addition  to  the  occupancy. 

Table  A-7.— Minimum  Dimensions  fob 
Wooden  Figure-four  Scaffolds 


Table  A-7.— Minimum  Dimensions  for 
Wooden  Figure-four  Scaffolds— 
Continued 


Bearers  (two) _. 

Braces 

Maximum  length  of 
tx)arets. 


1  X  6  ia 
1  x  6  in. 
3  X  6  in.  (unsupported) 


Maximum  intended  load . 

Uprights 


25  pounds.' square  toot 
2  X  4  in.  or  2  X  6  in. 


Outrigger  bearers  for  wooden  figure- 
four  scaffolds  shall  consist  of  two  pieces 
of  1  X  6  inch  lumber  nailed  on  opposite 
sides  of  the  vertical  support. 

Bearers  for  wooden  figure-four 
scaffolds  shall  project  not  more  than 
three  feet  six  inches  from  the  outside  of 
the  support,  and  shall  be  braced  and 
secured  to  prevent  tipping  or  turning. 
The  knee  or  angle  brace  shall  intersect 
the  bearer  at  least  three  feet  from  the 
form  at  an  angle  of  approximately  45 
degrees,  and  the  lower  end  shall  be 
nailed  to  a  vertical  support. 

Table  A-d.— Minimum  Dimensions  for 
Metal  Bracket  Scaffolds 


Maximum  intended  load.-.  25  pounds/ square  foot 

Uprights 2  x  4  m. 

Bear>>rs As  designed. 
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Table  A-8.— Minimum  Dimensions  for 
Metal  Bracket  Scaffolds— Continued 


Braces.. 


As  designed. 


Table  A-9.— Minimum  Dimensions  for 
Wood  Bracklet  Scaffolds 


Maximum  Intended  load ....  25  pounds/square  foot 

Upnghta _  2x4lnor2x6iru 

Boarers „ _.  2  x  6  in. 

Maximum  scaffold  width.._  1  x  6  in. 
Braces _ 1  X  6  in. 


(f)  Outrigger  scaffolds  (single  level). 
Outrigger  beams  shall  extend  not  more 
than  six  feet  beyond  the  face  of  the 
building. 

Table  A-10.— Minimum  Dimensions  for 
otttrigger  scaffolos 


Maxirrtum  Intended 

load. 

Outrigger  size...- 

Maximum  outrigger 

spacing. 


Light  duly 


25  lb/ft »..._ 

2  X  10  in 

10  « 


Medium 
duty 


50lb/«». 
3  X  10  in. 

en. 


(g)  Ladder  jack  scaffolds.  Maximiun 
intended  load — 25  Ib/fl  *.  However,  not  more 
than  two  employees  shall  occupy  any 
platform  at  any  one  time.  Maximiun  span 
between  supports  shall  be  eight  feet. 


(h)  Window  jack  scaffolds.  Not  more  than 
one  employee  shall  occupy  a  window  jack 
scaffold  at  any  one  time. 

(i)  Crawling  boards  (chicken  ladders  J. 
Crawling  boards  shall  be  not  less  than  10 
inches  wide  and  one  inch  thick,  with  cleats 
having  a  minimum  1  x  iVi  inch  cross- 
sectional  area.  The  cleats  shall  be  equal  in 
length  to  the  width  of  the  board  and  spaced 
at  equal  intervals  not  to  exceed  24  inches. 

(j)  Step,  platform,  and  trestle  ladder 
scaffolds.  (1)  The  minimum  dimensions  of  the 
aide  rails  of  the  trestle  ladder,  or  the  base 
sections  of  the  extension  trestle  ladder,  shall 
be  as  follows: 

(i)  Ladders  up  to  and  including  those  16 
feet  long  shall  have  side  rails  of  not  less  than 
lVi«  X  2%  inch  lumber. 

(ii)  Ladders  over  16  feet  long  and  up  to  and 
including  those  20  feet  long  shall  have  side 
rails  of  not  less  than  1  Vi«  x  3  inch  lumber. 

(2)  The  side  rails  of  the  extension  section  of 
the  extension  trestle  ladder  shall  be  parallel 
and  shall  have  minimum  dimensions  as 
follows: 

(i)  Ladders  up  to  and  including  12  feet  long 
shall  have  side  rails  of  not  less  than  iVia  x 
ZVt  inch  lumber. 

(ii)  Ladders  over  12  feet  long  and  up  to  and 
including  those  16  feet  long  shall  have  side 
rails  of  not  less  than  l^it  x  ZVt  inch  lumber. 

(iii)  Ladders  over  16  feet  long  and  up  to  and 
including  those  20  feet  long  shall  have  side 
rails  of  not  less  than  l¥is  x  2%  inch  lumber. 

(3)  Trestle  ladders  and  base  sections  of 
extension  trestle  ladders  shall  be  so  spread 
that  when  in  an  open  position  the  spread  of 
the  trestle  at  the  bottom,  inside  to  inside, 
shall  be  not  less  than  five  and  one-half  inches 
per  foot  of  the  length  of  the  ladder. 

(k)  Single-point  adjustable  suspension 
scaffolds.  Maximum  intended  load — 250  lbs. 

Wood  seats  for  boatswains'  chairs  shall  be 
not  less  than  one  inch  thick  if  made  of  non- 


laminated  wood,  or  five-eighth  inch  thick  if 
made  of  marine  quality  plywood. 

(I)  Two-point  adjustable  suspension 
SI. c (folds.  (1)  In  addition  to  direct  connections 
to  vessels,  vessel  sections,  tmildings  (fsxcept 
window  cleaners'  anchors),  and  structures, 
acceptable  ways  to  prevent  scaffokl  sway 
include  anguiated  roping  and  static  lines. 
Angulated  roping  is  a  system  of  platform 
suspension  in  which  the  upper  wire  rope 
sheaves  or  suspension  points  are  closer  to  the 
vertical  plane  of  the  vessel  or  building  than 
the  corresponding  attachment  points  on  the 
platform,  thus  causing  the  platform  to  press 
against  the  side  of  the  vessel  or  face  of  the 
building.  Static  lines  are  separate  ropes 
secured  at  their  top  and  bottom  ends  closer  to 
the  vertical  plane  of  the  vessel  or  building 
than  the  outermost  edge  of  the  platform.  By 
drawing  the  static  hne  taut,  the  platform  is 
drawn  against  the  side  of  the  vessel  or  face  of 
the  building. 

(2}  On  stispension  scaffolds  designed  for  a 
working  load  of  500  pounds,  no  more  than 
two  employees  shall  be  permitted  on  the 
scaffold  at  one  time.  On  suspension  scaffolds 
with  a  working  load  of  750  pounds,  no  more 
than  three  employees  shall  be  permitted  on 
the  scaffold  at  one  time. 

(3)  Ladder-type  platforms.  The  side  stringer 
shall  be  of  clear  straight-grained  spruce.  The 
rungs  shall  be  of  straight-grained  oak.  ash.  or 
hickory,  at  least  one  and  one-eighth  inches  in 
diameter,  with  seven-eighth  inch  tenons 
mortised  into  the  side  stringers  at  least 
seven-eighth  inch.  The  stringers  shall  be  tied 
together  with  tie  rods  not  less  than  one-fourth 
inch  in  diameter,  passing  through  the 
stringers  and  riveted  up  tight  against  wuslviirs 
on  both  ends.  The  flooring  strips  shall  be 
spaced  not  more  than  five-eighth  inch  apart, 
except  at  the  side  rails  where  the  space  may 
be  one  inch.  Ladder-type  platforms  shall  be 
constructed  in  accordance  with  the  following 
table: 


Table  A-11.— Minimum  Dimensions  for  Ladder-Type  Platforms 


Length  of  platform _ 12  ft 14  &  16  ft „ „ _ 18  &  20  ft. 

Side    stringers,    minimum    cross    section    finisfied 

sizes: 

At  ends 1*1  X  2*.  In iv«  »  2*4  in 1%  x  3  in. 

At  middle _ 1%  x  3 '.4  in 1%  x  3*4  in „ 1*4  x  4  m. 

Reinforcing  strip  (minimum) A  W  x  v«  ir>ch  steel  reinforcing  strip  shall  t>e  anacf>ed  to  tt>e  side  or  underside.  fuN  length. 

Rungs Rungs  shall  be  1  ^  inch  minimum  diameter  with  at  least  %  Inch  in  diameter  tenons,  and  the  maximum 

spacing  shall  be  12  inches  to  center 
Tie  rods: 

Numt>er  (minimum) _ 3 _ 4 „ 4. 

Diameter  (minimum) „ 'A  m V4  in ^4  in. 

Floonng,  mirwnum  finisfted  size V4  in  x  2*ii  in ^4  x  2*i  In V4  x  2%. 

Table  A-1  2.— Minimum  Dimensions  FOR  Ladder-Type  Platforms 


Length  o<  pistform _ 

Side  stringers,  nwiimum  cross  section  (finished  sizes): 

At  ends _ 

At  middle 

Reinforcir»g  strip  (minimum)  _ __ .„„_.„ 

Rungs _ „ 


Tie  rods: 
NumiMr  (minimum).. 
DiarMMr  ^miniraum) .. 


-Fleenng.-niir«in«jm  finished  size . 


22  and  24  ft _ 28  and  30  ft. 

1  %  In  X  3  In IV4  X  3H. 

1%  X  4V4  in 1%  X  5  in. 

A  'd  X  %-lnch  steel  reinforcing  strip  sheM  be  attached  to  the  side  or  urtderside,  fufl  length. 
Rungs  shall  be  1  W-inch  mimrrtum  diameter  with  at  least  ^t  inch  In  diameter  tenons,  and  the  maximum 

spacing  shall  t>e  12  mches  to  center. 

5 '. _ 6. 

W  in V4  in. 

<tk  X  2%  in _ _..._ "i  «  2%.  In. 
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(4)  Plank-Type  Platforms.  Plank-type 
platforms  shall  be  composed  of  not  less 
than  nominal  2x8  inch  unspliced 
planks,  connected  together  on  the 
underside  with  cleats  at  intervals  not 
exceeding  four  feet,  starting  six  inches 
from  each  end.  A  bar  or  other  effective 
means  shall  be  securely  fastened  to  the 
platform  at  each  end  to  prevent  the 
platform  from  slipping  off  the  hanger. 
The  span  between  hangers  for  plaiJc- 
type  platforms  shall  not  exceed  10  feet. 

(5)  Beam-Type  Platforms.  Beam 
platforms  shall  have  side  stringers  of 
lumber  not  less  than  2  x  6  inches  set  on 
edge.  The  span  between  hangers  shall 
not  exceed  12  feet  when  beam  platforms 
are  used.  The  flooring  shall  be  supported 
on  2  X  6  inch  cross  beams,  laid  flat  and 
set  into  the  upper  edge  of  the  stringers 
with  a  snug  fit.  at  intervals  of  not  more 


than  four  feet,  securely  nailed  in  place 
The  flooring  shall  be  of  1  x  6  inch 
material  nailed  to  the  cross  beams. 
Floor-boards  shall  not  be  spaced  more 
than  one-half  inch  apart. 

(m)  Multi-point  adjustable  suspension 
scaffolds.  No  specific  guidelines  or 
tables  are  given  for  these  scaffolds. 

(n)  Catenary  scaffolds.  (1)  Maximum 
intended  load — 500  lbs. 

(2)  Not  more  than  two  employees  shall 
be  permitted  on  the  scaffold  at  one  time. 

(3)  Maximum  capacity  of  comealong 
shall  be  2.000  lbs. 

(4)  Vertical  pickups  shall  be  spaced 
not  more  than  50  feet  apart. 

(o)  Float  (sh'pl  scaffolds.  (1) 
Maximum  intended  load— 750  lbs. 

(2)  Platforms  shall  be  made  of  three- 
fourth  inch  plywood,  equivalent  in  rating 


to  American  Plywood  Association 
Grade  B-B.  Group  I.  Exterior. 

(3)  Bearers  shall  be  made  from  2x4 
inch,  or  1  X  10  inch  rough  lumber.  They 
shall  be  free  of  knots  and  other  flaws. 

(p)  Interior  hung  scaffolds. 

Table  A-1  3— Minimum  Dimensions  For 
Interior  Hung  Scaffolds 


Bearers  (use  on  edge) 2x10  in. 

Maximum  mtended  toad Maximum  span. 

25  lb/«= ^0  " 

50  lb/tt» 10  W. 

75  lb/ft= 7  It 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
(FRL-3355-51 

Amendment  to  ttw  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan;  Procedures  for 
Planning  and  Implementing  Off-Site 
Response  Actions 

agency:  Environmental  Projection 

Agency. 

action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  National  Oil  and  Hazardous 
Substance  Pollution  Contingency  Plan 
('NCP').  40  CFR  Part  300.  by  adding  a 
new  S  300.440.  The  proposed  rule 
implements  the  requirements  of  section 
121(d)(3)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  ("CERCLA")  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
{"SARA").  42  U.S.C.  9601  et  seq..  and 
includes  certain  additional  requirements 
that  EPA  finds  to  be  appropriate  under 
that  section.  CERCLA  section  121(d)(3) 
describes  procedures  that  must  be 
observed  when  a  response  action  under 
CERCLA  involves  off-site  management 
of  CERCLA  wastes  resulting  from 
CERCLA  decision  documents  signed 
after  the  enactment  of  SARA  (i.e.,  after 
October  17. 1986).  This  proposed  rule 
also  reinterprets  and  codifies  the 
original  May  1985  off-site  policy 
(published  in  the  Federal  Register  on 
November  5, 1985  at  50  FR  45933-45937). 
as  it  applies  to  off-site  management  of 
CERCLA  wastes  resulting  from  CERCLA 
decision  documents  signed  before  the 
enactment  of  SARA. 
DATES:  Comments  must  be  submitted  on 
or  before  January  13. 1989. 
ADDRESS:  Comments  may  be  mailed  to 
Susan  Bromm,  Acting  Director,  RCRA 
Enforcement  Division.  Office  of  Waste 
Programs  Enforcement  (WH-527), 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  Browne.  RCRA  Enforcement 
Division.  Office  of  Waste  Programs 
Enforcement  (WH-527).  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460,  Phone  (202)  475- 
9326.  or  the  RCRA  Hotline  (800)  424- 
9346  (or  382-3000  in  the  Washington, 
DC.  metropolitan  area). 
SUPPtEMENTARY  INFORMATION: 
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1.  Compliance  Criteria 
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c.  Relevant  Violations 

d.  Minimum  Technology 
Requirements 

2.  Release  Criteria 

a.  Definition  of  Release 

b.  Release  Criteria  for  Facilities 
Receiving  Post-SARA  Waste 

c.  Release  Criteria  for  Facilities 
Receiving  Pre-SARA  Waste 

B.  Basts  for  Determining  Acceptability 

1.  Compliance  Determination 

2.  Release  Determination 

VI.  Notification  of  Acceptability 

A.  Background 

B.  Notice  and  Review  Procedures 

C.  Administrative  and  Judicial  Appeals 

VII.  Re-evaluating  Unacceptability 

A.  Compliance  Criteria 

B.  Release  Criteria  for  Facilities  Receiving 
Post-SARA  Wdstes 

1.  RCRA  Subtitle  C  Facilities- 

Releases  at  Receiving  Units 

2.  RCRA  Subtitle  C  Facilities- 

Releases  at  Non-Receiving  Units 

3.  Co-rect;ve  Action  Orders/ 

.'Vgreements 

4.  Non-Subtitle  C  Facilities — Releases 

5.  Opportunity  to  Notify  Agency  of 

Return  to  Acceptability 

C.  Release  Criteria  for  Facilities  Receiving 
Pre-S.-M^iX  Wastes 

D.  Opportunities  for  Review  of 
Unacceptability  Determinations  m  Place 
on  November  13. 1987 

VIU.  Manift.st  Requirements 
IX.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

I.  Authority 

Sections  iai{c)(3),  104(d)(1),  105,  and 
121(d)(3]  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9604(c)(3).  9605.  9621(d)(3)):  section 
311(c)(2)  of  the  Clean  Water  Act  (33 
U.S.C.  1321{cj(2):  Executive  Order  12580 
(52  FR  2923,  January  29, 1987):  and 
Executive  Order  11735  (38  FR  21243. 
August  1973). 

U.  Introduction 

Today's  proposed  rule  would  amend 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP"),  40  CFR  Part  300,  by  adding  a 
new  §  300.440. 


The  purpose  of  this  off-site  regulation 
is  to  avoid  having  wastes  from 
CERCLA-authorized  or  -funded  response 
actions  contribute  to  present  or  future 
environmental  problems  by  directing 
these  wastes  to  management  units 
determined  to  be  environmentally 
sound.  Congress  and  EPA  have  always 
believed  that  a  CERCLA  cleanup  should 
be  more  than  a  relocation  of 
environmental  problems,  and  have 
attempted  to  ensure  the  proper 
treatment  and  disposal  of  hazardous 
substances  removed  from  a  CERCLA 
site. 

Today's  proposed  rule  implements  the 
requirements  of  section  121(d)(3)  of 
CERCLA.  which  provides  that  in  the 
case  of  any  CERCLA  response  action 
involving  the  transfer  of  any  hazardous 
substance,  pollutant,  or  contaminant  off- 
site,  that  waste  may  only  be  placed  in  a 
facility  that  is  in  compliance  with  RCRA 
(or  other  Federal  law)  and  applicable 
State  requirements.  CERCLA  requires 
that  for  "land  disposal  facilities, "  there 
may  be  no  transfer  of  wastes  to  a  unit 
with  releases,  and  any  releases  at  other 
units  must  be  controlled.  These 
statutory  requirements  apply  only  to 
CERCLA  cleanup  actions  originating 
after  the  date  of  enactment  of  SARA. 

These  requirements  are  integral 
components  of  the  "selection  of 
remedial  action"  provision  in  CERCLA 
section  121.  and  their  proper  application 
is  necessary  to  ensure  that  response 
actions  selected  are  protective  of  human 
health  and  the  environment  (consistent 
with  CERCLA  section  121(b)(1),  and 
more  generally,  with  section  104(a)(1)). 

Although  CERCLA  section  121(d)(3) 
applies  compliance  criteria  to  all 
facilities,  it  applies  "release"  criteria 
only  to  land  disposal  facilities.  EPA 
believes,  as  a  matter  of  policy,  that  some 
release  criteria  should  also  be  applied  to 
all  facilities  that  receive  wastes  from 
CERCLA-authorized  or  -funded  response 
actions,  including  RCRA  treatment, 
storage,  and  permit-by-rule  facilities, 
and  any  non»RCRA  Subtitle  C  facilities 
(such  as  facilities  permitted  to  receive 
wastes  under  the  Toxic  Substances 
Control  Act  (TSCA)).  The  Agency 
believes  that  such  a  step  will  further  the 
protection  of  human  health  and  the 
environment,  and  the  development  of  a 
sound  and  consistent  public  policy;  it 
would  also  serve  to  further  the  goals 
reflected  in  CERCLA  section  121(d)(3). 

Similarly,  although  section  121(d)(3) 
applies  to  wastes  from  post-SARA 
cleanup  actions  only,  EPA  believes  that 
it  is  logical  and  appropriate  to  apply 
compliance  and  release  criteria  to 
wastes  resulting  from  two  additional 
categories  of  similar  cleanup  actions: 
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those  authorized  under  CERCLA  before 
the  enactment  of  SARA,  and  those 
performed  under  the  National 
Contingency  Plan  pursuant  to  section 
311  of  the  Clean  Water  Act  (for  non- 
petroleum  products).  Accordingly,  this 
proposed  rule  applies  to  a  number  of 
situations  in  addition  to  those  expressly 
set  out  in  section  121(d)(3)  of  CERCLA. 

The  revised  off-site  policy  of 
November  13, 1987  (OSWER  Directive 
#9834.11),  will  remain  in  effect  during 
the  pendency  of  this  proposal,  but  it  will 
be  superseded  by  the  off-site  rule  when 
finally  issued. 

Today's  proposed  rule  establishes  the 
criteria  and  procedures  for  determining 
whether  facilities  are  acceptable  for  the 
off-site  receipt  of  waste  from  CERCLA- 
authorized  or  -funded  response  actions 
and  outlines  the  wastes  and  actions 
affected  by  the  criteria.  It  establishes 
compliance  criteria  and  release  criteria 
and  discusses  the  differences  in 
applicability  of  these  criteria  to  facilities 
receiving  wastes  from  pre-SARA  or 
post-SARA  actions.  The  proposed  rule 
also  establishes  a  process  for 
determining  whether  facilities  are 
acceptable  based  on  the  compliance  and 
release  criteria. 

The  proposed  rule  establishes 
procedures  for  notification  of 
unacceptability,  appeals  of 
unacceptability  determinations,  and  re- 
evaluation  of  unacceptability 
determinations.  Under  the  rule,  the 
policy  of  applying  off-site  requirements 
to  actions  taken  under  section  7003  of 
the  SoUd  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (42  U.S.C.  6901  et 
seq.)  (RCRA)  would  be  stopped. 

The  off-site  regulation  should  help 
prevent  the  aggravation  of  conditions  at 
problem  sites  and  reduce  the 
Government's  and  the  Superfund's 
potential  liability  by  establishing  criteria 
governing  the  off-site  transfer  of  waste 
from  CERCLA-authorized  or  -funded 
response  actions.  The  rule  should  also 
help  to  ensure  that  off-site  transfer 
decisions  are  made  in  an 
environmentally  sensible  manner, 
consistent  with  soimd  public  policy  and 
business  practices. 

in.  Background 

From  the  beginning  of  the  CERCLA 
program.  Congress  has  mandated  that 
Superfund  wastes  be  treated,  stored, 
and  disposed  of  in  an  environmentally 
sound  manner.  Section  104(c)(3)  of  the 
original  Superfund  legislation  (CERCLA, 
December  1980]  required  States  to 
ensure  the  availability  of  a  hazardous 
waste  disposal  facility  in  compliance 
with  RCRA  Subtitle  C  for  receipt  of 


waste  from  Fund-financed  remedial 
actions. 

In  January  1983,  EPA  issued 
"Guidance  on  the  Requirements  for 
Selecting  an  Off-Site  Option  in  a 
Superfund  Response  Action".  This  first 
guidance  on  the  off-site  transfer  of 
CERCLA  wastes  required  that  a  facility 
be  inspected  and  that  all  major 
violations  at  the  facility  be  corrected  in 
order  for  the  facility  to  be  acceptable  for 
the  receipt  of  CERCLA  wastes  from 
remedial  or  removal  actions, 

EPA's  May  1985  "Procedures  for 
Planning  and  Implementing  Off-Site 
Response  Actions"  (50  FR  45933)  ("off- 
site  policy")  detailed  the  criteria  for 
evaluating  the  acceptability  of  facilities 
to  receive  Superfund  wastes.  These 
criteria  required  that  the  facility  have  a 
RCRA  permit  or  RCRA  interim  status,  as 
well  as  receive  a  compliance  inspection 
not  more  than  six  months  prior  to 
receiving  CERCLA  waste.  The  policy 
also  required  significant  violations  or 
other  environmental  conditions  to  be 
addressed  through  appropriate 
enforcement  actions.  The  off-site  policy 
further  required  that  land  disposal  imits 
accepting  CERCLA  waste  be  in 
compliance  with  the  minimum 
technology  requirements  of  RCRA 
section  3004(o).  The  policy  finally 
required  that  all  RCRA  manifest 
requirements  and  PCB  disposal 
requirements  must  be  followed  when 
applicable.  In  addition  to  detailing  these 
evaluation  criteria,  the  off-site  policy 
also  extended  coverage  under  the  policy 
to  include  enforcement  actions  under 
CERCLA  section  106  and  RCRA  section 
7003  as  well  as  Superfund  removal 
actions. 

The  National  Contingency  Plan  (NCP). 
revised  in  November  1985  (40  CFR  Part 
300),  incorporated  requirements  for  off- 
site  receipt  of  CERCLA  waste.  The  NCP. 
at  40  CFR  300.68(a)(3),  required  that 
facilities  have  permits,  or  other 
appropriate  authorization  to  operate,  in 
order  to  be  acceptable  for  receiving  off- 
site  CERCLA  waste. 

The  1986  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  reaffirmed 
the  rationale  embodied  in  CERCLA 
section  104(c)(3)  and  the  May  1985  off- 
site  policy.  Section  121(d)(3)  of  CERCLA, 
as  added  by  SARA.  expHcitly  provides 
that  in  the  case  of  any  CERCLA 
"removal  or  remedial  action  involving 
the  transfer  of  any  hazardous  substance 
or  pollutant  or  contaminant  off-site," 
such  transfer  shall  only  be  to  a  facility 
operating  in  compliance  with  the  Solid 
Waste  Disposal  Act  (as  amended  by 
RCRA  and  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)),  the 
Toxic  Substances  Control  Act  (TSCA), 
or  other  Federal  law,  and  all  applicable 


State  requirements.  The  section  also 
requires  that  receiving  units  at  land 
disposal  facilities  have  no  releases  of 
hazardous  wastes  or  hazardous 
constituents  and  that  any  releases  from 
other  units  at  a  land  disposal  facility  be 
controlled  by  a  RCRA  corrective  action 
program. 

Finally,  EPA  issued  revised 
procedures  for  implementing  off-site 
response  actions  on  Novemtter  13. 1987, 
as  a  memorandum  from  J.  Winston 
Porter,  Assistant  Administrator  for  SoUd 
Waste  and  Emergency  Response,  to  the 
EPA  Regional  Administrators  (OSWER 
Directive  No.  8834.11)  (die  "revised  off- 
site  policy").  These  procedures,  which 
were  effective  immediately, 
implemented  the  SARA  requirements, 
updated  the  1985  off-site  poUcy,  and 
provided  detailed  procedures  for  issuing 
and  reviewing  imacceptability 
determinations. 

The  requirements  set  out  in  CERCLA 
section  121(d)(3)  (and  incorporated  in 
the  November  1987  revised  off-site 
policy)  prescribe  a  higher  standard  of 
care  for  the  management  of  hazardous 
substances  from  CERCLA-funded  or- 
authorized  cleanups  than  for  the 
management  of  waste  from  other 
sources.  First,  section  121(d)(3)  directs 
EPA  to  send  wastes  from  CERCLA 
cleanups  only  to  those  facilities 
operating  "in  compliance"  with  RCRA 
and  other  applicable  laws,  whereas 
private  generators  may  send  wastes  to 
facilities  that  have  some  regulatory 
violations  (unless  the  violations  are  so 
serious  that  the  facility  is  stopped  from 
operating).  Second,  by  prohibiting 
disposal  in  units  at  a  land  disposal 
facility  with  releases  (a  release  itself  is 
generally  not  a  violation  of  RCRA), 
SARA  went  beyond  requirements 
applicable  to  commercial  generators  and 
beyond  the  May  1985  poUcy,  which 
required  compliance  with  RCRA  and 
other  appUcable  laws  but  allowed  the 
Agency  to  continue  to  send  CERCLA 
wastes  to  a  facility  with  releases  if  the 
Agency  judged  that  the  releases  did  not 
constitute  environmental  conditions  that 
affected  the  satisfactory  operation  of  the 
facility. 

Congressional  intent  to  establish  more 
stringent  requirements  for  CERCLA 
wastes  is  seen  in  a  1985  report  of  the 
House  Committee  on  Energy  and 
Commerce  on  a  predecessor  bill  to 
SARA: 

The  transfer  of  wastes  removed  from 
Superfund  sites  to  operating  landfills  which 
are  also  leaking  toxics  into  the  environment 
is  a  problem  that  continues  to  plague  the 
Superfund  program  *  *  *  In  an  effort  to 
address  this  serious  problem,  the  bill  would 
prohibit  the  transfer  of  Superfund  wastes  to 


48220  Federal  Register  /  Vol.  53.  No.  229  /  Tuesday.  November  29.  1986  /  Propoged  Rules 


RCRA  facilities  which  are  not  operating  in 
compliance  with  the  requirements  of  sections 
3004  and  3005  of  that  Act. 

Unfortunately,  this  relatively  simple  legal 
prohibition  does  not  resolve  the  problem  of 
transferring  Superfund  wastes  to  leaking 
landfills  because  the  RCatA  program  involves 
a  two-stage  process  for  the  regulation  and 
permitting  of  operating  hazardous  waste 
disposal  facilities.  First,  the  owners  and 
operators  of  such  facilities  were  granted 
"interim  status"  under  the  law  without 
demonstrating  that  they  have  effectively 
prevented  any  leakage,  or  contamination,  of 
the  environment.  Only  in  the  second  stage  of 
the  program — which  EPA  does  not  intend  to 
fully  implement  until  the  end  of  the  decade — 
will  the  owners  and  operators  of  such 
facilities  be  given  final  permits  that  require 
them  to  guarantee  that  their  facihties  are  not 
leaking  toxic  substances  into  groundwater, 
surface  water,  soil  or  air. 

Because  it  U  not  a  violation  of  RCRA 
Interim  status  requirements  to  operate  with 
significant  leakage  problems,  many  facilities 
are  experiencing  such  problems.  The  bill 
prohibits  the  transfer  of  Superfund  wastes  to 
facilities  which  are  already  releasing 
hazardous  wastes  into  groundwater.  [H.  Rept 
253.  99th  Cong..  1st  Bess,  at  279  (1985).! 

Today's  proposed  rule  implements 
and  codifies  the  requirements  contained 
in  CERCLA  section  121(dU3).  as  weU  as 
those  in  the  revised  off-site  policy 
memorandum. 

IV.  Scope  and  AppBcability 

A.  Wastes  Affected 

This  proposed  nile  applies  to  the  off- 
site  treatment  storage  or  disposal  of  all 
waste  from  CERCLA-authorized  or  - 
funded  response  actions.  Cercla  wastes 
include  RCRA  hazardous  wastes  and  all 
other  CERCLA  hazardous  substances, 
pollutants  and  contaminants.  RCRA 
hazardous  wastes  are  either  listed  or 
defined  by  their  characteristics  at  40 
CFR  Part  261;  CERCLA  hazardous 
substances  are  defined  in  section  101(14) 
of  CERCLA  and  at  40  CFR  300.8;  and 
CERCLA  pollutants  and  contaminants 
are  defined  in  section  101(33)  of 
CERCLA  and  at  40  CFR  300.B. 

1.  Waste  Samples 

The  transfer  of  samples  to  an  off-site 
laboratory  for  characterization  is  not 
subject  to  this  rule.  However,  the 
subsequent  transfer  of  the  waste 
samples  is  subject  to  the  requirements  of 
this  rule.  EPA  believes  that  this  limited 
exemption  is  appropriate  because:  in 
general,  the  samples  used  for 
characterization  are  small;  laboratories 
are  intended  for  analysis,  not  for 
treatment,  storage  or  disposal;  rapid 
sample  characterization  is  critical  to 
prompt  site  evaluation  and  response; 
and  the  ultimate  treatment,  storage  or 
disposal  of  the  waste  samples  will  occur 


at  facilities  determined  to  be  acceptable 
under  this  rule. 

B.  Actions  Affected 

EPA  interprets  CERCLA  section 
121(d)(3)  as  expressing  Congress'  intent 
that  wastes  cleaned  up  pursuant  to  the 
response  authorities  of  CERCLA  (or 
with  financing  from  CERCLA's 
"Superfund")  should  be  sent  only  to  the 
most  environmentally  sound  facilities  in 
order  to  guarantee  that  the  response 
actions  chosen  are  fully  protective  of 
human  health  and  the  environment  and 
do  not  create  new  environmental 
problems.  EPA  believes  these  goals  are 
also  important  for  CERCLA  response 
actions  outside  the  scope  of  section 
121(d)(3);  thus  the  proposed  rule  would 
apply  to  all  removal  or  remedial  actions 
involving  the  off-site  transfer  of  any 
hazardous  substance,  pollutant  or 
contaminant  that  were  financed  in 
whole  or  in  part  by  CERCLA's 
Superfund  or  were  taken  pursuant  to 
CERCLA  response  authorities  (whether 
initiated  before  or  after  the  enactment  of 
SARA),  including  those  actions  taken 
jointly  under  CERCLA  and  another 
authority.  The  rule  does  apply  to 
cleanups  at  Federal  facilities  imder 
section  120  of  CERCLA.  In  addition,  as  a 
matter  of  policy,  the  proposed  rule 
would  apply  to  those  removal  or 
remedial  actions  involving  the  off-site 
transfer  of  CERCLA  hazardous 
substances  pursuant  to  section  311  of 
the  Qean  Water  Act  (33  U.S.C.  1321). 
The  extension  of  this  rule  to  CWA 
actions  is  consistent  with  the  NCP  {see 
40  CFR  300.4)  and  with  EPA's 
responsibility  to  ensure  that  its  response 
actions  (including  the  choice  of  an  off- 
site  treatment,  storage  or  disposal 
facility)  are  protective  of  health  and  the 
environment  (CERCLA  section 
lD4(a)(l)).  CWA  response  actions  are 
like  any  other  removal  or  remedial 
action  covered  by  diis  rule,  and  wastes 
from  such  actions  (except  oil)  will  be 
subject  to  the  requirements  of  this  rule 
in  the  same  manner  as  any  CERCLA 
waste,  including  the  differing 
requirements  for  wastes  &om  pre-  and 
post-SARA  decision  documents. 

The  proposed  rule  would  not  apply  to 
State-lead  enforcement  actions  (even  at 
National  Priorities  List  (NfPL)  sites)  if  no 
CERCLA  funds  or  authorities  are 
involved.  The  proposed  rule  does  apply 
to  State-lead  enforcement  actions  where 
EPA  provides  any  site-specific  funding 
through  a  Cooperative  Agreement  or 
Multi-Site  Cooperative  Agreement,  eyen 
though  the  State  may  be  using  its  own 
enforcement  authorities  to  compel  the 
cleanup.  Similarly,  non-NPL  sites  are 
covered  by  this  proposed  rule  where 
there  is  an  expenditure  of  CERCLA 


money  or  where  the  cleanup  is 
undertaken  under  CERCLA  authority. 

In  cases  of  removal  actions  under 
CERCLA,  enforcement  actions  taken  as 
removal  actions,  or  response  actions 
under  section  311  of  the  Clean  Water 
Act.  where  allowing  the  source  of  a 
release  or  threat  of  a  release  to  remain 
in  an  area  of  public  access  will  result  in 
an  immediate  and  significant  threat,  the 
On-Scene  Coordinator  (OSC)  may 
determine  that  it  is  imperative  to  remove 
the  substances  immediately  and  that 
there  is  insufficient  time  to  observe 
these  procedures  without  endangering 
public  health,  welfare  or  the 
environment  In  such  cases,  the  OSC 
may  consider  temporary  measures  (e.g.. 
interim  storage)  to  allow  time  to  locate 
an  acceptable  facility.  Where  these 
attempts  fail,  the  OSC  should  choose  the 
action  that  best  protects  hum£Ln  health 
and  the  environment  This  exemption  for 
emergency  removal  actions  was 
expressly  discussed  in  the  Conference 
Report  on  SARA  (H.  Rept  962,  99th 
Cong.,  2d  sess.  at  248  (1988)). 

C.  Pre-SARA  vs.  Post-SARA  Actions 

Prior  to  the  enactment  of  SARA,  EPA 
considered  a  number  of  factors 
concerning  the  condition  and  operation 
of  off-site  facilities  before  sending 
wastes  from  CERCLA-fimded  or  - 
authorized  cleanups  to  such  sites;  these 
factors  were  set  out  in  the  May  1985  off- 
site  policy.  In  passing  SARA  in  1986, 
Congress  reaffirmed  die  rationale  of  this 
policy  by  establishing  specific  criteria 
(CERCLA  section  121(d)(3))  for  certain 
off-site  transfers  of  CERCLA  cleanup 
wastes.  However,  it  specified  in  section 
121(b)(1)  of  SARA  that  the  new  criteria 
woiild  apply  only  to  response  actions 
initiated  after  the  date  of  enactment  of 
SARA,  leaving  in  place  the  May  1985 
criteria  for  wastes  from  pre-SARA 
actions.  Although  section  121(d)(3)  does 
impose  criteria  on  future  cleanup 
actions  that  are  stricter  than  those 
previously  imposed,  the  failure  to  apply 
such  criteria  to  pre-SARA  actions 
indicates  a  judgement  that  the  prior  off- 
site  criteria  provided  an  adequate  level 
of  protection  of  health  and  the 
environment,  and  that  applying  a  new 
set  of  acceptability  criteria  to  facilities 
already  receiving  CERCLA  cleanup 
wastes  woufd  disrupt  and  delay  on- 
going cleanup  activities.  Thus  the 
proposed  rule  covers  two  classes  of 
actions:  those  based  on  "pre-SARA" 
decision  documents  and  those  based  on 
"post-SARA"  decision  documents.  As 
already  mentioned,  each  class  is  subject 
to  slightly  different  procedures  for  off- 
site  transfer. 
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Post-SARA  actions  result  horn 
CERCLA  decision  documents  signed  or 
consent  decrees  lodged  after  October  17, 
1986  (post-SARA  decision  documents), 
and  are  subject  to  the  requirements  of 
SARA  as  interpreted  by  this  rule.  * 
Facilities  receiving  wastes  from  post- 
SARA  actions  must  meet  the  compliance 
criteria  described  in  section  V.A.I,  as 
well  as  the  release  criteria  outlined  in 
V.A.2.b. 

Pre-SARA  actions  result  from 
CERCLA  decision  documents  signed  or 
consent  decrees  lodged  prior  to  October 
17, 1986  (pre-SARA  decision 
documents).  These  actions  were  subject 
to  the  May  1985  and  November  1987 
policies  which  will  be  superseded  by 
this  rule.  Facilities  receiving  wastes 
from  pre-SARA  actions  must  meet  the 
compliance  criteria  described  in  section 
V.A.I.  of  this  preamble,  but  are  subject 
to  different  release  criteria  than 
facilities  receiving  post-SARA  wastes  as 
described  in  section  V.A.2.C. 

D.  RCRA  Section  7003  Actions 

The  May  1985  off-site  poUcy  applied 
to  actions  taken  imder  RCRA  section 
7003  and  the  revised  policy  issued 
November  13, 1987,  continued  to  apply 
the  off-site  requirements  to  section  7003 
actions.  However,  CERCLA  does  not 
require  extension  of  the  rule  to  these 
actions.  After  reviewing  the  implications 
of  continuing  to  apply  the  off-site 
requirements  to  section  7003  actions, 
EPA  plans  to  drop  the  requirement  that 
the  off-site  criteria  apply  to  actions 
taken  under  section  7003  for  the 
following  reasons.  The  original  policy 
included  wastes  bora  section  7003 
actions  because  at  that  time  most 
section  7003  actions  were  taken  jointly 
with  actions  under  a  CERCLA  authority 
(e.g.,  CERCLA  106/RCRA  7003  actions) 
and  it  was  appropriate  to  extend  the 
policy  to  section  7003  actions  which 
were  essentially  CERCLA  actions.  Use 
of  joint  RCRA/CERCLA  actions 
involving  section  7003  are  no  longer  a 
common  practice.  Rather.  EPA  plans  to 
use  the  section  7003  authority  to 
promote  voluntary  cleanup  and 
corrective  action  at  sites  which  do  not 
qualify  for  the  NPL,  and  at  facilities  with 
RCRA  permits  where  a  major  permit 
modification  would  otherwise  be 


'  In  order  not  to  delay  ongoing  actions  or  disrupt 
actions  taken  shortly  after  the  enactment  of  SARA. 
Congress  provided,  in  section  121(b)(2)  of  SARA, 
that  actions  resulting  from  decision  documents 
signed  or  consent  decrees  lodged  within  the  30-day 
period  following  SARA  enactment  were  merely 
required  to  comply  with  the  post-SARA  criteria  in 
section  121(d)(3)  of  CERCLA  "to  the  maximum 
extent  practicable."  This  level  of  compliance  must 
l>e  certified  in  writing  by  the  Administrator  in  the 
decision  document  or  consent  decree. 


required.  The  Agency  is  concerned  that 
imposing  the  off-site  requirements  on 
actions  taken  under  section  7003  may 
act  as  a  disincentive  to  parties 
considering  voluntary  cleanups  under 
this  authority. 

E.  Slates' Role 

EPA  is  proposing  that  determinations 
of  acceptability  to  receive  an  off-site 
transfer  of  CERCLA  cleanup  wastes  be 
made  by  EPA  or  by  the  relevant  State,  if 
that  State  has  demonstrated  to  EPA  the 
capacity  to  make  such  determinations. 

CERCLA  section  104(d)(1)(A)  provides 
as  follows: 

A  State  or  political  subdivision  thereof  or 
Indian  tribe  may  apply  to  the  President  to 
carry  out  actions  authorized  in  this  section.  If 
the  President  determines  that  the  State  *  *  * 
has  the  capability  to  carry  out  any  or  all  of 
such  actions  in  accordance  with  the  criteria 
and  priorities  established  pursuant  to  section 
105(a)(B)  and  to  carry  out  related  enforcement 
actions,  the  President  may  enter  into  a 
contract  or  cooperative  agreement  with  the 
State  *  *  *  to  carry  out  such  actions. 

This  provision  provides  a  mechanism 
by  which  States  that  demonstrate 
adequate  capability  may  carry  out 
response  actions  authorized  under 
CERCLA  section  104.  Section  104 
actions  include  "arrang[ing]  for" 
removal  or  remedial  action  [see 
CERCLA  section  104(a)(1)),  which  may 
include  the  off-site  determination 
fimction.  In  addition,  the  Agency 
believes  that  the  determination  of 
whether  sites  are  acceptable  to  receive 
wastes  irom  CERCLA  fimded  or 
authorized  response  actions  is  an 
integral  component  of  the  selection  of 
remedy  decision,  and  therefore,  is  an 
integral  part  of  the  response  action.* 

EPA  believes  that  allowing  qualifying 
States  to  make  the  off-site 
determinations  makes  sense  as  a  matter 
of  policy.  States  often  have  the  most 
direct  knowledge  and  responsibility 
over  the  potential  receiving  facilities 
within  their  respective  jurisdictions,  and 
thus  may  be  in  the  best  position  to  make 
the  findings  required  imder  the  off-site 
rule. 

In  addition,  no  CERCLA  remedial 
actions  may  be  provided  by  the 
President  imder  section  104  if  a  State 
does  not,  pursuant  to  section 
104(c)(3)(B).  "assure  the  availabihty  of  a 
hazardous  waste  disposal  facilify 
acceptable  to  the  President  and  in 
compliance  with  the  requirements  of 
Subtitle  C  of  the  Solid  Waste  Disposal 
Act  (RCRA]  for  any  necessary  off-site 
storage,  destruction,  treatment,  or 


s  CERCLA  section  104(c)(4)  specifically  requires 
that  section  104  remedial  actions  be  carried  out  in 
accordance  with  section  121  of  the  Act. 


BEST  COPY  AVAILABLE 


seciu-e  disposition  of  the  hazardous 
substances."  Thus,  allowing  States  to 
make  off-site  acceptability 
determinations  within  their  jurisdictions 
would  directly  support  the  States  site- 
specific  response  program.  Further,  in 
the  context  of  providing  the  assurance 
required  in  section  104(c)(3)(B),  States 
would  tend  to  have  already  made  many 
of  the  findings  necessary  to  support  off- 
site  determinations. 

1.  Demonstration  of  State  Capability 

For  the  purposes  of  this  rule,  it  is 
EPA's  opinion  that  a  State  that  has  been 
authorized  to  carry  out  the  base  program 
under  RCRA  and  to  impose  corrective 
action  under  section  3004(u)  of  RCRA 
(hereinafter  an  "authorized  State"),  has 
the  capability  to  make  off-site 
determinations  at  RCRA  facihties  within 
that  State.  (Determinations  involving 
non-RCRA  facilities  would  continue  to 
be  made  by  EPA.)  Having  the  authority 
to  initiate  corrective  action  under 
section  3004(u)  of  RCRA  is  of  special 
importance,  because  the  decision  of 
whether  to  send  CERCLA  cleanup  waste 
to  a  RCRA  faciUty  is  heavily  dependent 
upon  whether  releases  at  the  facility  are 
being  controlled  by  a  RCRA  corrective 
action  program.  (See.  e.g.,  CERCLA 
section  121(d)(3)(B).  relating  to  RCRA 
land  disposal  facilities.) 

The  Agency  requests  comment  on 
whether  EPA  should  also  require  States 
to  be  authorized  for  the  implementation 
of  the  land  disposal  restrictions  portion 
of  RCRA  (section  3004  (d),  (e).  (g).  and 
(j)).  or  other  parts  of  the  Hazardous  and 
SoUd  Waste  Amendments  of  1984 
(HSWA)  that  amended  RCRA,  in  order 
to  demonstrate  their  capacity  to  make 
off-site  acceptability  determinations. 

Under  this  proposal,  a  State  may 
qualify  to  make  off-site  acceptability 
determinations  only  with  respect  to 
facilities  within  the  State  (to  which  the 
RCRA  corrective  action  authorities 
apply).  Those  determinations  would 
apply  with  equal  force  to  wastes  from 
out-of-State  response  actions.  The 
acceptabiUty  determination  made  under 
the  off-site  rule  is  in  no  way  affected  by 
the  State  of  origin  of  the  waste. 
Similarly,  off-site  acceptabilify 
determinations  made  by  quaUfying 
States  will  have  effect  whether  the 
specific  response  actions  generating  the 
waste  was  taken  under  the  authorify  of 
sections  104, 106  or  120  of  CERCLA. 
section  311  of  CWA,  or  taken  pursuant 
to  some  other  authorify  financed  in 
whole  or  in  part  by  CERCLA's 
Superfund. 


4ff^«t 
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2.  Cooperative  Agreement  Requirement 
States  need  not  adopt  regulations  that 
are  equivalent  to  those  in  this  proposed 
rule  in  order  to  qualify  to  make  off-site 
determinations.  However,  they  may 
make  such  determinations  only  pursuant 
to  a  cooperative  agreement  under 
section  104(d)(1)(A).  in  which  the  State 
commits  (1)  to  follow  the  off-site  rule's 
requirements  in  making  determinations 
of  acceptability,  and  (2)  to  consult  with 
EPA  in  order  to  ensure  that 
determinations  are  made  in  a  consistent 
manner  nationwide. 

Off-site  determination  tasks  will 
generally  be  included  in  Core  Program 
Cooperative  Agreements  ("CPCAs"). 
CPCAs  are  specifically  designed  to 
pro\'ide  States  with  the  opportunity  to 
participate  fully  in  EPA's  efforts  to 
implement  CERCLA.  and  to  assist  States 
in  the  effective  implementation  of  their 
CERCLA  programs.  In  the  Conference 
Report  on  SARA,  the  discussion  of 
amendments  to  section  104(d)  reflects 
Congressional  intent  to  increase  the 
scope  of  Cooperative  Agreements. 

Included  within  the  class  of  activities  that 
may  be  the  subject  of  Cooperative 
Agreements  are  those  associated  with  the 
overall  implementation,  coordination, 
enforcement  *  *  *  and  administration  of 
remedial  efforts  as  authorized  by  this  Act.  (H. 
Rept.  962.  geth  Cong..  2d  sess.  at  195  (1986).) 

Slates  that  have  authorization  for  the 
RCRA  base  program  only  would  not  be 
able  to  make  off-site  determinations  on 
their  own.  However,  they  could  make 
findings  as  to  the  compliance  status  of 
RCP  A  facilities  (the  relevant  EPA 
Region  would  make  findings  regarding 
any  releases  at  the  facihties).  FJ»A 
would  then  make  the  final  determination 
based  on  all  available  information,  and 
would  be  the  agency  responsible  for  that 
determination.  No  cooperative 
agreement  would  be  required  under 
these  circumstances. 

The  Agency  also  considered  the 
approach  of  having  the  EPA  Regional 
Offices  make  all  off-site  acceptability 
determinations.  This  approach  would 
have  the  advantages  of  more  easily 
assuring  consistent  application  of  the 
rule,  and  avoiding  conflicts  between  the 
Region  and  the  State  regarding  the 
acceptability  status  of  a  facility.  The 
Agency  decided  against  proposing  this 
alternative  because  the  States  are  often 
more  familiar  with  facilities  within  their 
State  than  is  the  Region.  (States 
generally  maintain  a  strong  oversight 
presence  at  their  larger  facilities  through 
frequent  inspections  and  site  visits.)  In 
addition,  allowing  States  to  make  this 
decision  is  consistent  with  EPA's  overall 
goal  of  having  States  implement  the 
hazardous  waste  program. 


The  Agency  specifically  requests 
comment  on  whether  qualifying  States 
should  make  off-site  acceptability 
determinations  as  proposed,  or  whether 
EPA  should  exercise  that  decision- 
making authority  through  its  Regional 
Offices. 

V.  Determining  Acceptability 

A.  Acceptability  Criteria 

The  following  criteria  will  be  used  to 
determine  the  acceptability  of  facilities 
to  receive  wastes  from  CERCLA- 
authorized  or  -funded  response  actions. 

1.  Compliance  Criteria 

a.  Receiving  Unit.  The  Agency  is 
defining  a  recei\'ing  unit  to  be  any  »mit 
that  directly  receives  CERCLA  off-site 
waste:  (1)  For  treatment  to  standards 
specified  in  40  CF"R  Part  268,  Subpart  D. 
including  any  pre-treatment  or  storage 
units  used  prior  to  treatment;  (2)  for 
treatment  to  reduce  substantially  its 
mobility,  toxicity  or  persistence  in  the 
absence  of  a  defined  treatment 
standard,  including  any  pre-treatment  or 
storage  units  used  prior  to  treatment;  or 
(3)  for  storage  or  ultimate  disposal  of 
waste  not  subject  to  the  previous 
criteria. 

b.  Facility.  CERCLA  section  121(d)I3) 
provides  that  CERCLA  cleanup  wastes 
should  be  transferred  only  to  a  "facility 
which  is  operated  in  compliance  with 
sections  3004  and  3005  of  the  Solid 
Waste  Disposal  Act  [RCRA]  (or,  where 
applicable,  in  compliance  with  the  Toxic 
Substances  Control  Act  [TSCA]  or  other 
applicable  Federal  law)  and  all 
applicable  State  requirements."  '  The 
term  "facility"  as  it  is  used  in  that 
context  could  refer  to  any  one  of  a 
number  of  concepts.  For  example. 
Congress  could  have  intended  that  in 
assessing  compliance  with  any  of  the 
above  statutes,  EPA  apply  the  definition 
of  "facility"  adopted  by  the  applicable 
law.  However,  TSCA.  for  example,  does 
not  even  employ  the  concept  of 
"facility,"  and  its  implementing 
regulations  do  not  expressly  define  the 
term.  Similarly.  State  laws  may  not 
define  "facility"  at  all.  or  if  they  do,  the 
definitions  may  differ  from  law  to  law 
and  state  to  state.  If  more  than  one  law 
or  requirement  applies  to  a  single  area 
of  land,  there  may  be  conflicting 
definitions  of  "facility."  Accordingly,  in 
light  of  the  fact  that  one  of  the  laws 
explicitly  referenced  by  section  121(d)(3) 
does  not  define  "facility"  at  all.  and  in 
light  of  the  potential  for  conflict 
between  the  definitions  of  "facility" 
adopted  by  other  laws,  it  seems  unlikely 


that  Congress  intended  EPA  to  look  to 
each  individual  law  or  requirement  in 
defining  this  term. 

It  is  also  possible  that  Congress 
intended  the  term  "facility"  in  the  first 
sentence  of  section  121(d)(3)  to  mean  a 
facility  as  defmed  by  RCRA*  Indeed, 
the  term  "facility"  is  used  in  section 
121(d)(3)(B),  and  in  the  context  of  that 
subparagraph,  it  is  clear  that  the  term 
means  a  RCRA  facility.  It  may  be  logical 
to  assume  that  a  term  is  meant  to  be 
defined  consistently  throughout  a  single 
provision,  thus  suggesting  that  "facility" 
in  the  first  sentence  of  section  121(d)(3) 
also  refers  to  a  facility  as  defined  by 
RCRA.  However,  it  is  not  clear  why  the 
RCRA  definition  of  facility  would  be 
thought  appropriate  for  purposes  of 
assessing  compliance  with  the 
provisions  of  other  laws,  some  of  which, 
as  noted  above,  may  have  very  different 
concepts  of  the  nature  of  a  facility. 
Moreover,  as  discussed  below,  the 
language  of  the  second  sentence  of 
section  121(d)(3)  is  distinct  from  that  in 
the  first.  While  the  first  sentence  refers 
to  a  "facility."  subparagraph  (B)  clearly 
refers  to  a  "land  disposal  facility"  and 
to  the  regulation  of  releases  from  such 
land  disposal  facilities  under  RCRA. 
Alternatively.  Congress  could  have 
intended  the  term  "facility,"  as  used  in 
the  first  sentence  of  (3ERLA  section 
121(d)(3),  to  mean  a  facility  as  defmed  in 
the  CERCLA  statute  itself.  Section  101(9) 
of  CERCLA  states  that  a  "facility"  is  any 
"building,  structure.  *  *  *  landfill, 
storage  container,  *  *  *  site  or  area 
where  a  hazardous  substance  has  been 
deposited,  stores,  disposed  of,  or  placed, 
or  otherwise  come  to  be  located." 
Facilities  under  CERCLA  are  not  defined 
by  property  boundaries  or  ownership,  as 
they  are  under  RCRA;  rather,  they  are 
defined  by  the  placement  or  location  of 
the  waste  material  or  contamination 
itself.  In  the  case  of  a  transfer  of 
CERCLA  off-site  wastes  to  a  facility,  the 
most  straightforward  application  of  the 
CFJ^CLA  defmition  would  be  to 
interpret  the  "facility"  as  the  unit  or 
units  at  which  the  CERCLA  off-site 
wastes  have  been  "deposited"  or 
"placed"  for  treatment,  storage  or 
disposal. 

EPA  recognizes  that  the  definition  of 
CERCLA  section  101(9)  may  also  extend 
to  any  area  where  hazardous  substances 
migrate  or  "come  to  be  located,"  and 
thus  it  could  arguably  be  said  to  cover 
subsequent  units  at  facilities  where 


hazardovs  mbstances  may  migrate. 
However,  the  "come  to  be  located" 
language  appears  to  be  designed  to  help 
effectuate  the  board  remedial  purposes 
of  CERCLA,  giving  EPA  the  authority  to 
clean  up  contamination  when  it  has 
spread  from  the  original  source.  That 
part  of  the  CERCLA  section  101(9] 
definition  does  not  apply  in  this  context, 
where  off-site  wastes  have  been 
specifically  "placed"  or  "deposited"  at 
treatment,  storage  or  disposal  units  or 
facilities.  Indeed,  if  Congress  intended  a 
CERCLA  "facility"  to  mean,  in  all  cases, 
that  area  at  which  wastes  have  "come  to 
be  located,"  dien  it  would  not  have 
included  alternative  terms,  such  as 
"deposited,"  "placed."  or  "stored"  in  the 
definition. 

Thus,  under  the  CERCLA  defmition. 
the  off-site  "facihty"  would  be  the 
receiving  unit  or  units  where  the 
CERCLA  wastes  have  been  placed  or 
deposited.  Other  units  at  the  same  site 
which  are  unrelated  to  the  treatment, 
storage  or  disposal  of  the  CERCIA 
cleanup  wastes,  or  which  receive 
residuals  from  disposal  units,  from 
treatment  units  using  Best  Demonstrated 
Available  Technology  ("BOAT"),  or 
from  treatment  units  that  reduce 
subatEHitially  the  mobility,  toxicity  or 
persistence  (rf  the  waste,  would  irot  be 
included  widnn  the  definition  of 
"facility'*  {or  the  purposes  of  assessing 
compltMice  under  this  {Btiposed  rule.' 

The  ^ain  language  of  the  statute 
confirms  EPA's  discretioa  to  define  the 
"facility"  to  wfaicfa  the  compliance 
provisioB  applies.  Section  121(d)(3) 
applies  to  activities  occurring  in  the 
context  of  a  "renraval  or  remedial 
action."  In  selecting  a  removal  or 
remedial  action,  EPA  has  broad 
discretion  under  CERCLA  to  identify 
how  cleanup  wastes  should  be  nuuiaged 
and  in  what  type  of  unit  or  facility. 
Indeed,  the  scope  of  the  response  action, 
as  identified  in  the  Record  of  Decision 
(ROD)  or  CERCLA  decision  document, 
defuiea  the  units  to  be  used,  and  thus 
the  units  to  be  covered  by  the  off-site 
requirements.  Accordingly,  it  is  within 
EPA's  statutory  authority  to  interpret  the 
first  sentence  of  CERCLA  section 
121(d)C3)  to  require  that  it  is  the 
receiving  units  that  must  be  in 
compliance  with  applicable  Federal  and 
State  requirements. 

EPA's  interpretation  of  "facility"  in 
the  first  sentence  of  CERCLA  section 
121(d)(3)  is  also  consistent  with  the 


legislative  purpose  of  that  section.*  The 
legislative  history  of  section  121(dK3] 
states  that  CERCLA  off-site  response 
actions  "must  be  desi^ied  and  carefully 
monitored  to  ensure  that  the  proposed 
solutions  to  today's  problems  do  not 
create  new.  perhaps  more  serious 
problems  tomorrow"  (H.  Rept  962.  99th 
Cong..  2d  sess.  at  246  (1986)).  This 
purpose  can  be  accomplished  by 
ensuring  that  the  unit(s)  at  which 
CERCLA  wastes  are  received  for 
treatment,  storage  or  disposal  are  in 
compliance  with  applicable  Federal  and 
State  requirements.  It  should  be  noted 
that  violations  affecting  the  entire  waste 
management  operation  (such  as  failure 
to  comply  with  financial  requirements, 
inadequate  closure  plan,  inadequate 
waste  analysis  plan,  inadequate 
inspection  plan,  etc.)  are  considered  to 
be  relevant  violations  which  affect  the 
receiving  unit 

EPA's  interpretation  would  also 
further  a  second  Congressional 
objective,  expressed  elsewhere  in 
CERCLA  section  121,  vAach  directs  the 
Agency  to  select  site  remedies  which 
utilize  "permanent  solutions  and 
alternative  treatment  technologies  to  the 
maximiun  extent  possible"  (CERCLA 
section  121(d)(1)).  Nationwide,  there  are 
only  a  small  number  of  state-of-the  art 
incinerators  and  alternative  treatment 
technologies  that  are  presently  available 
to  treat  hazardous  wastes  and 
substances.  Reading  a  broad  defmition 
of  "facility"  (such  as  the  property-wide 
definition  under  RCRA)  into  CERCLA 
section  121(d)(3)  would  preclude  the  use 
of  fully  complying  units — like 
incinerators — at  sites  with  other 
violations,  even  if  such  violations 
pertained  to  imits  or  processes  not 
associated  widi  the  storage,  treatment, 
or  disposal  of  CERCIA  wastes:  this 
could  threaten  available  incineration 
capacity,  and  therefore  Congressional 
goals.  Rather,  today's  interpretation 
results  in  a  better  balance  of  competing 
Concessional  objectives;  that  CERCLA 
waste  goes  to  receiving  units  that  are  in 
compliance  and  that  this  waste  be 
disposed  of  using  permanent  remedies 
and  alternative  treatment  technologies 
to  the  maximum  extent  possible.  It  also 
has  the  advantage  of  tying  compliance 
requirements  to  those  units  that  are 
logically  related  to  the  management  of 
CERCLA  waste,  rather  than  extending  it 
to  other  parts  of  a  site  not  involved  in  or 


*  Conaistent  witti  apctjon  121(dHZ)  of  CEKCLA. 
tPA  interprata  this  raqulremenl  to  refer  to  otbar 
applicable  Federal  and  State  environmental  law*. 


*  A  "facility"  is  broadly  defined  under  RCRA  to 
include  "all  contio^uous  land,  and  structure*  *   *   ' 
used  for  treating,  alohng.  or  disposing  of  hazardous 
waste  *  '  *  (including  all)  operational  units."  40 
cm  261.10. 


•  Note  that  sobparagraph  (B)  of  section  l^Kdp^ 
does  provida  that  all  lalaaaes  froro  non-receiving 
units  at  RCRA  land  disposal  facilities  muat  be 
coDtrolled  by  a  RCRA  corrective  acUo»  program 
befar<>  the  facihty  can  be  ased  ica  the  transfer  of 
CKRCI A  off-site  wastes. 


*  Where  the  language  of  a  stdtute  is  unclear  or 
ambiguous,  it  is  appropriate  to  define  the  term  in  a 
manner  that  best  effectuates  what  the  Agency 
perceives  to  be  the  Congressiooal  intent  in  enacting 
the  proviaioru  See  Coaaumer  ProJuct  Safety 
CommmawB  v.  GTE  SyJvwua.  Inc..  447  U.S.  102. 108 
(1980). 


related  to  the  management  of  CERCLA 
waste 

The  foregoing  approach  to  defining 
"facility  is  not  inconsistent  with  the 
second  sentence  of  CERCLA  section 
121(d)(3).  wrfaich  provides  that  when 
CERCLA  cleanup  wastes  are  transferred 
off-site  to  land  disposal  facilities  (1)  the 
unit  to  which  the  waste  is  transferred 
must  not  be  releasing,  and  (2)  all 
releases  from  other  units  must  be 
controlled  under  a  RCRA  corrective 
action  program.  Unlike  the  first  sentence 
of  section  121(d)(3).  which  refers  to 
"facility,"  the  second  sentence  specifics 
"land  disposal  facility."  which  the 
statute  makes  clear  is  a  reference  to  a 
RCRA  facility.  Specifically,  the  statute 
provides  in  the  second  sentence  of 
section  121(d)(3),  that  releases  from 
other  units  at  a  land  disposal  facility 
must  be  controlled  by  a  corrective 
action  program  approved  under  RCRA 
as  a  matter  of  law.  RCRA  corrective 
action  applies  only  to  RCRA  facilities.  In 
addiUoa.  secUon  121(d)(3)  (A)  and  P) 
make  a  clear  distinction  between  a 
"unit"  and  a  "facility,"  a  distinction 
most  commonly  recognized  in  the 
context  of  RCRA. 

In  light  of  the  above,  EPA  beUevcs 
that  it  is  appropriate  to  define  "facility" 
as  it  is  used  in  the  first  sentence  of 
section  121(d)(3)  as  the  receiving  umt(s) 
which  directly  treats,  stores  or  disposes 
of  die  CERCLA  off-site  waste.  It  is  also 
appropriate,  in  the  second  sentence  of 
section  121(d)(3),  to  define  "land 
disposal  facility"  consistent  with  RCRA 
to  include  botti  the  receiving  unit  (for 
purposes  of  implementing  the  no  release 
provision  in  section  121(d)(3)(A))  as  well 
as  other  units  (for  purposes  of  section 
121(d)(3)(B)).  EPA  believes  that  this  is 
consistent  with  the  principles  of 
statutory  construction  and  with 
legislative  intent 

c.  Relevant  Violations.  CERCLA 
section  121(d)(3)  and  the  original  and 
revised  off-site  policies  require  that 
hazardous  substances,  pollutants,  or 
contaminants  transferred  off-site  for 
treatment,  storage,  or  dispoal  during  a 
CERCLA  response  action  be  transferrml 
to  a  facility  operating  in  compliance 
with  RCRA  TSCA,  or  oUier  applicable 
Federal  law  and  with  State  law. 
However,  in  evaluating  "compliance." 
EPA  has  recognized  that  the 
comprehensive  regidations  governing 
waste  management  include 
requirements  of  differing  importance. 
For  example,  in  the  RCRA  Enforeemont 
Response  Policy  (OSWER  Directive 
«990aa  December  21, 1964.  and 
subsequent  revisions),  the  Agency  set 
out  guidance  for  treating  violations  of 
certain  requirements  more  seriously 
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than  others  (Class  I  vs.  Class  II 
violations).  Congress  also  acknowledged 
this  distinction  in  the  legislative  history 
of  this  section:  "In  implementing  this 
provision,  the  Agency  should  give 
appropriate  consideration  to  the 
significance  of  the  violations,  including 
Class  I  violations  as  compared  with 
minor  paperwork  violations,"  H.  Rept. 
962.  99th  Cong.,  2d  sess.  at  248  (1986). 
For  these  reasons.  EPA  believes  that  the 
assessment  of  compliance  required  by 
statute  should  focus  on  whether  there 
are  violations  of  the  more  important 
provisions.  Therefore,  any 
determination  of  noncompliance  should 
be  based  on  "relevant  violations." 
which  the  Agency  is  defining  in  this 
regulation  as  those  that  are  a  significant 
deviation  from  regulations,  compliance 
order  provisions,  or  permit  conditions, 
including  those  designed  to:  ensure  that 
hazardous  waste  is  destined  for  and 
delivered  to  authorized  facilities; 
prevent  releases  of  hazardous  waste, 
hazardous  constituents,  or  hazardous 
substances  to  die  environment;  ensure 
early  detection  of  such  releases:  or 
compel  corrective  action  for  releases. 
Class  I  violations,  as  defined  in  the 
RCRA  Enforcement  Response  Policy,  are 
the  type  of  violations  that  will  generally 
be  considered  relevant  violations. 
CERCLA  section  121(d)(3)  also 
specifically  requires  off-site  facilities  to 
be  in  compliance  with  other  applicable 
Federal  and  State  requirements.  EPA 
interprets  "applicable  State 
requirements"  consistent  with  section 
121(d)(2)  of  CERCLA  in  that  they  must 
be  legally  enforceable  and  generally 
applicable.  Relevance  of  violations  of 
other  applicable  Federal  and  State  laws 
will  be  judged  using  criteria  similar  to 
those  used  for  RCRA  Subtitle  C 
facilities,  considering  the  significance  of 
the  requirement  that  is  being  violated: 
the  extent  of  deviation  from  the 
requirement;  and  the  potential  or  actual 
threat  to  human  health  or  the 
environment.  Criminal  violations  of  any 
type  will  be  considered  relevant 
violations  at  the  time  an  indictment  is 
issued  and  may,  in  appropriate  cases,  be 
considered  relevant  before  an 
indictment  is  issued. 

d.  Minimum  Technology 
Requirements.  In  order  to  be  acceptable 
to  receive  hazardous  wastes  from  a 
CERCLA  cleanup  under  this  nile.  a 
RCRA  Subtitle  C  land  disposal  unit 
would  also  be  required  to  demonstrate 
compliance  with  the  minimum 
technology  requirements  of  RCRA 
section  3004(o).  unless  the  unit  had  been 
granted  a  waiver  under  the  section. 

Although  imder  the  RCRA  program, 
only  new  RCRA  land  disposal  units  (and 


such  units  at  expanded  facilities)  must 
meet  the  more  rigorous  minimum 
technology  requirements.  EPA  believes 
that  it  is  appropriate  to  apply  them  to 
units  receiving  hazardous  wastes  from 
CERCLA  cleanups  under  the  off-site 
rule.  EPA  believes  that  such  an 
approach  furthers  the  general  purposes 
of  CERCLA  section  121(d)(1)  to  select  a 
remedial  action  that  utilizes  permanent 
solutions  to  the  maximum  extent 
practicable,  and  to  take  into  account, 
when  selecting  the  remedy,  "the  long- 
term  uncertainties  associated  with  land 
disposal"  and  the  potential  for  future 
remedial  action  costs  if  the  chosen 
remedy  in  question  were  to  fail.  As  the 
Conference  Report  on  SARA  stated; 

The  response  and  remedial  actions  taken 
by  EPA  under  this  program  must  be  designed 
and  carefully  monitored  to  ensure  that  the 
proposed  solutions  to  today's  problems  do 
not  create  new,  perhaps  more  serious 
problems  tomorrow.  This  is  an  especially 
important  responsibility  when  the  waste 
material  is  removed  to  a  land  disposal 
facility  that,  if  improperly  operated  in 
violation  of  RCRA  requirements,  could 
contaminate  ground  water  or  surface  water 
and  thereby  present  threats  to  human  health 
and  the  environment  (H.  Rept.  962.  99th 
Cong.,  2d  sess..  at  248  (1986)  (emphasis 
added).) 

2.  Release  Criteria 

a.  Definition  of  Release.  The  term 
"release"  is  defined  by  section  101(22)  of 
CERCLA  and  S  300.6  of  the  NCP.  As 
such,  a  release  is  considered  to  be  any 
spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging, 
injecting,  escaping,  leaching,  dumping, 
or  disposing  into  the  environment. 

EPA  is  interpreting  the  term  "release" 
in  CERCLA  section  121(d)(3)  to  include 
"substantial  threat  of  release." 
consistent  with  the  definition  in  §  300.6 
of  the  NCR'  The  NCP  definition  is 
especially  significant  because  that 
document  provides  the  procedures  for 
taking  response  actions  at  CERCLA 
sites,  including  the  decision  of  which 
facility  should  receive  wastes  from 
CERCLA  response  actions  (this 
proposed  rule  will  be  part  of  the  NCP). 

Moreover,  the  EPA  believes  that  it  is 
important  to  take  into  account 
information  as  to  a  substantial  threat  of 
release  as  well  as  an  actual  release  in 
making  off-site  transfer  decisions.  If  the 
Agency  has  information  indicating  that 
a  release  is  threatened  at  a  potential 
receiving  unit,  a  decision  to  authorize 
the  transfer  of  wastes  to  that  site  would 


be  poor  public  policy,  and  not  protective 
of  human  health  and  the  environment. 

The  Agency  has  interpreted  the 
concept  of  release  as  used  in  section 
121(d)(3)  of  CERCLA  not  to  include  de 
minimis  releases,  consistent  with  the 
legislative  history."  De  minimis  releases 
are  those  that  do  not  adversely  affect 
public  health  or  the  environment,  such 
as  releases  to  the  air  from  temporary 
opening  and  closing  of  bungs,  releases 
between  landfill  liners  of  5  gallons/ 
acre/day  or  less,  or  stack  emissions 
from  incinerators  not  otherwise  subject 
to  Clean  Air  Act  permits.  The  Agency 
further  believes  that  Federally-permitted 
releases,  as  defined  in  CERCLA  section 
101(10),  are  generally  controlled  or 
monitored  under  another  Federal 
program  and  thus  should  not  be 
routinely  included  within  the  concept  of 
"release"  for  the  purposes  of  section 
121(d)(3).  For  example,  the  presence  of  a 
Federally-permittqrf  water  discharge 
point  should  not  preclude  EPA's  ability 
to  use  a  facility  for  the  receipt  of 
CERCLA  wastes.  This  would  also  apply 
to  releases  authorized  under  Federal 
programs  delegated  to  the  State. 
However,  if  that  release  comes  to 
constitute  a  threat  to  human  health  or 
the  environment,  the  release  can  and 
should  be  considered  under  this  rule. 
Although  CERCLA  section  121(d)(3) 
(A)  and  (B)  refer  to  "hazardous  wastes" 
and  "hazardous  constituents"  only,  the 
provisions  of  the  proposed  rule  would 
apply  to  releases  of  all  CERCLA 
hazardous  substances.  The  Agency 
believes  that  this  is  appropriate  for  two 
reasons:  first,  to  allow  the  transfer  of 
CERCLA  wastes  to  units  leaking 
hazardous  substances  such  as 
radionuclides,  asbestos,  captan.  diquat. 
or  malathion  (which  are  not  regulated 
hazardous  wastes  or  hazardous 
constituents  under  RCRA)  would  be 
clearly  contrary  to  Congress'  intent  that 
CERCLA  "not  create  more  serious 
problems"  (H.  Rept.  962.  99th  Cong..  2d 
sess.  at  248  (1986)):  second,  common 
sense  dictates  that  the  Agency  not  put 
CERCLA  wastes  into  a  known  releasing 
unit,  regardless  of  the  substances  being 
released.  Thus  EPA  believes  it  is  both 
logical  and  appropriate  to  apply  today's 
proposed  rule  more  broadly  to  cover 
units  that  have  uncontrolled  releases  of 
any  CERCLA  hazardous  substance. 


'  The  Agency's  interpretation  of  the  terra 
"release"  was  discussed  in  the  "Interpretation  of 
Section  3008(h)  of  the  Solid  Waste  Di.iposal  Act"  (J. 
Winston  Porter.  December  la  1985). 


•  The  SARA  Conference  Report  provides  as 
follows:  "The  addition  of  "soil'  to  the  requirements 
of  (CERCLA  section  121)(d)(3)(A)  is  intended  to 
preclude  the  transfer  or  disposal  of  hazardous 
wastes  or  constituents  thereof  into  unlined  units 
and  lined  units  with  releases  other  than  de  minimii- 
releases  into  the  soil."  H.  Rept  962.  99th  Cong.,  2d 
sess.  at  240  (1986)  (emphasis  added). 
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EPA  believes  dial  in  some  cases  it 
may  not  be  necessary  to  have  actual 
sampling  data  to  determine  whether 
there  is  a  release  or  a  substantial  threat 
of  a  release.  An  inspector  may  find  other 
evidence  that  a  release  has  occurred, 
such  as  a  broken  dike  or  feed  line  at  a 
surface  impoundment.  Less  obvious 
indications  of  a  release  might  also  be 
adequate  to  make  the  determination.  For 
example.  EPA  or  a  qualifying  State  ("the 
responsible  Agency")  could  have 
sufficient  information  on  the  contents  of 
a  land  disposal  unit,  the  deai^  and 
operating  characteristics  of  the  unit 
and/or  the  hydrogeology  of  the  area  in 
which  the  unit  is  located  to  conclude 
that  there  has  been  a  release  to  ground 
water,  surface  water,  soils,  land  surface 
or  air. 

RCRA  interim  status  facilities  that 
trigger  groundwater  assessment 
monitoring  requitemcBts  (40  CFR  265.93) 
and  RCRA-pennitted  fadlities  that 
trigger  compliance  monitoring 
requirements  (40  CFR  284.99)  are  not 
autoBiatically  presumed  to  have 
releases.  The  RCRA  regulations  provide 
for  verification  of  the  initial  release 
determination  through  additional 
sampling  to  ascertain  whether  the 
statistically  significant  difference  which 
triggered  the  enhanced  monitoring  was 
the  result  of  problems  such  as 
laboratory  error.  Upon  verification  of 
the  data,  the  facility  must  initiate 
assessment  or  compliance  monitoring. 
The  responsible  Agency  should  evaluate 
the  data  which  led  to  assessment  or 
comphance  monitoring  and  any  other 
relevant  information,  including  that 
gathered  firom  applicable  compliance 
inspections  before  making  its 
determination  under  this  rule.  Of  course, 
if  the  responsible  Agency  has  data 
sufficient  to  make  a  determination  of  a 
release  and  unacceptability  prior  to  (or 
during)  a  facility's  participation  in  the 
assessment  or  compliance  monitoring 
program,  the  responsible  Agency  may 
do  so  at  that  time. 

b.  Release  Criteria  for  Facilities 
Receiving  Post-SARA  Waste.  CERCLA 
section  121(d)(3)(A)  requires  that 
CERCLA  wastes  resulting  from  post- 
SARA  decision  documents  must  not  be 
transferred  to  a  unit  at  a  RCRA  Subtide 
C  land  disposal  facility  that  is  releasing 
any  hazardous  waste  or  hazardous 
constituent  into  the  ground  water, 
surface  water,  or  soil.  The  term  "land 
disposal  facility"  means  any  RCRA 
facility  at  which  a  land  disposal  unit  is 
located,  regardless  of  whether  the  land 
disposal  unit  is  the  receiving  unit  (land 
disposal  units  include  landfills,  surface 


impoundments,  land  treatment  units, 
and  piles  as  defined  in  40  CFR  26ain).* 

Although  CERCLA  section 
121(d)(3)(A)  specifically  refers  to 
releases  to  "the  groimd  water  or  surface 
water  or  soil"  only,  it  is  the  opinion  of 
EPA  that  as  a  matter  of  policy,  the 
Agency  should  also  refrain  firom  sending 
CERCLA  cleanup  wastes  to  a  site  if  the 
receiving  unit  is  releasing  hazardous 
substances  into  the  air.  Such  an 
approach  is  consistent  with  the  goals  of 
the  policy  and  with  environmental 
protection. 

Today's  proposed  rule  would  also 
apply  this  restriction  to  RCRA  storage 
and  treatment  facilities  whose  units  are 
intended  to  receive  CQtCLA  wastes 
resulting  from  post-SARA  decision 
documents.  Althou^  CERCLA  sections 
121(d)(3)  (A)  and  (B)  specifically 
mention  RCRA  "land  disposal  facilities" 
only,  the  Ageney  believes  that  the 
storage  and  treatment  of  RCIL'V 
hazardooa  wastes  pose  similar  threats 
of  releases  that  could  harm  human 
health  or  the  environment  even  though 
the  wastes  are  managed  differently.  EPA 
believes  that  it  ia  appropriate  to  re&ain 
from  sending  CERCLA  cleanup  wastes 
to  leaking  units  at  RCRA  treatment  or 
storage  facilities,  consistent  with  the 
requirement  in  CERCLA  section 
121(b)(1)  to  "select  a  remedial  action 
that  is  protective  of  human  health  and 
the  environment,"  and  with  the  general 
environmental  protection  standard  for 
response  actions  in  CERCLA  section 
104(aKl)-  Therefore,  under  the  proposed 
rule,  the  Agency  would  not  transfer 
CERCLA  wastes  to  any  RCRA  Subtide  C 
treatment  or  storage  facility,  or  to  any 
facility  that  has  a  RCRA  permit-by-rule 
under  40  CFR  270.60  (a),  (b)  or  (c),  if 
there  are  releases  from  the  receiving 
unit  (or,  as  discussed  below,  if  there  are 
environmentally  significant  releases 
from  non-receiving  units  that  are  not 
controlled  by  corrective  action). 

CERCLA  section  121(d)(3)(B)  also 
specifically  restricts  the  use  of  land 
disposal  facihties  that  have  releases  at 
units  other  than  those  actually  receiving 
CERCLA  wastes.  These  "other  units" 
are  defined  as  all  permitted  or  interim 
status  units  and  other  solid  waste 
management  units  at  a  facility.  Releases 
from  other  units  at  a  land  disposal 
facility  must  be  addressed  by  a 
corrective  action  program  approved  by 
EPA  or  a  State  authorized  for  HSWA 
corrective  action  in  an  enforceable 
agreement  under  the  applicable  statute, 
in  order  for  the  facility  to  be  considered 


*  See.  e.g..  tfie  RCRA  Codincation  Rule.  50  VH 
2670  (July  15. 19S5):  the  RCRA  Lund  Disposal 
Regulotions,  47  FR  32Z74  (July  26. 1982):  and  49  FR 
5854  (February  IS.  1W4). 


acceptable.  This  applies  equally  to 
Underground  Injection  Control  ("UIC") 
wells  where  surface  units  are  land 
disposal  units  with  RCRA  status  [see  52 
FR  45791,  Dec.  1. 1987)  as  well  as  to 
publicly  owned  treatment  works 
(POTWs)  with  land  disposal  units. 

The  requirement  for  a  corrective 
ai;tion  program  is  in  lieu  of  a  "no 
release"  requirement  and  is  specifically 
provided  for  in  CXRCLA  section 
121(d)(3)(B)  for  other  units  at  land 
disposal  facifities.  This  provision 
recognizes  that  the  corrective  action 
process  can  be  very  lengthy.  Requiring 
the  corrective  action  process  to  be 
completed  at  other  anits  could  render 
the  facility  unacceptable  for  many 
years,  potentially  precluding  an 
otherwise  acceptable  facility  from 
receiving  CERCLA  waste 

For  reason*  discussed  above,  EPA  is 
also  proposmg  la  set  out  requirements  to 
control  releases  fron  nenHeceiving 
unite  at  itoB4and  disposal  facibties  that 
receive  CERCLA  cleanup  wastes, 
including  RCRA  treatment,  storage  and 
permit-by-mle  facihties.  Under  the 
proposed  nde,  the  standard  of 
"environmental  significance" — 
developed  under  the  May  1985  C^-site 
Policy — ^would  be  applied.  Releases 
from  non-receivHig  units  at  these 
facilities  must  be  determined  not  to  be 
environmentally  significant  or  must  be 
addressed  by  a  corrective  action 
program  in  an  enforceable  agreement 
under  the  applicable  statute,  in  order  for 
the  facility  to  be  acceptable.  EPA  is 
applying  the  standard  of  environmental 
significance  to  these  units  in  beu  of  the 
more  restrictive  "any  release"  standard 
impo9»»d  on  other  units  at  Subtitle  C 
land  disposal  facilities,  because  the 
Agency  believes  this  standard  is 
adequate  to  protect  human  health  and 
the  environment  and  to  meet  the 
objectives  of  this  rule. 

Facilities  other  than  RCRA  Subtitle  C 
facihties  are  not  addressed  in  CERCLA 
section  121(d)(3)  (A)  or  (B).  and  thus  no 
release  criteria  are  statutorily  required. 
However,  EPA  believes  that  it  is 
appropriate  not  to  use  such  facilities  for 
the  receipt  of  wastes  from  CERCLA- 
authorized  or  -funded  response  actions 
if  the  Agency  receives  information,  or 
discovers  during  the  course  of  a 
compliance  inspection,  that  there  are 
environmentally  significant  releases  of 
hazardous  substances  anywhere  on  the 
site.  Of  course,  if  such  releases  are 
addressed  by  a  corrective  action 
program,  then  the  facility  may  be 
deemed  acceptable. 

POTWs  that  do  not  accept  RCRA 
hazardous  wastes  (i.e.,  POTWs  that  do 
not  have  a  RCRA  permit-by-rule)  are  not 
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considered  to  be  RCRA  Subtitle  C 
facilities.  CERCLA  wastes  (other  than 
RCRA  hazardous  wastes)  that  are 
transferred  to  a  POTW  must  meet  the 
appropriate  pre-treatment  standards.'" 
CERCLA  wastes  that  are  RCRA 
hazardous  wastes  may  only  be 
transferred  to  a  POTW  that  has  a  RCRA 
permit-by-rule. 

c.  Release  Criteria  for  Facilities 
Receiving  PreSARA  Waste.  The  May 
1985  policy,  from  which  the 
acceptability  criteria  for  facilities 
receiving  CERCLA  wastes  resulting  from 
pre-SARA  decision  documents  are 
derived,  does  not  refer  specifically  to 
releases.  Rather,  it  directs  that  CERCLA 
waste  not  be  sent  to  a  facihty  if  there 
are  environmental  conditions  at  the 
facility  (other  than  relevant  violations) 
that  pose  a  significant  threat  to  public 
health,  welfare  or  the  environment  or 
affect  the  satisfactory  operation  of  the 
facility  ("relevant  conditions"). 
Examples  of  environmental  conditions 
that  may  be  considered  relevant 
conditions  include:  environmentally 
significant  releases  of  hazardous 
wastes,  hazardous  constituents  or 
hazardous  substances  to  ground  water, 
surface  water,  soil,  ground  surface  or 
air,  a  high  degree  of  hazard  posed  by  the 
location  of  the  facility;  the  facility's 
ability  to  manage  safely  the  volume 
and/or  toxicity  of  the  waste. 

The  responsible  Agency  will  evaluate 
releases  and  other  environmental 
conditions  at  the  facility  to  determine 
whether  they  constitute  relevant 
conditions  under  this  rule.  Where  such 
relevant  conditions  exist,  a  corrective 
action  plan  under  the  applicable  statute 
is  required  before  the  facility  may  be 
considered  acceptable  to  receive 
CERCLA  cleanup  wastes. 

B.  Basis  for  Determining  Acceptability 

To  determine  the  acceptability  of  a 
facility  to  receive  an  off-site  transfer  of 
CERCLA  waste,  the  responsible  Agency 
will  follow  certain  procedures  to 
examine  the  facility's  status  with 
respect  to  both  compliance  and  releases. 
States  not  qualifying  to  make  the  off-site 
determination  may  submit  findings  to 
EPA  concerning  a  facility's  compliance 
status. 
1.  Compliance  Determination 

To  determine  compliance  status,  the 
responsible  Agency  will  direct  the 
inspection  of  a  facility  no  more  than  six 
months  prior  to  its  receiving  CERCLA 


'•  C-iieria  for  evulualing  whether  or  not  to  send 
CERCLA  cleanup  wastes  to  a  POTW  have  been 
discussed  in  an  EPA  memorandum  dated  April  15. 
1986.  entitled.  "Discharge  of  Wastewater  from 
CERCLA  Sites  ir.to  POTWs." 


waste.  This  applies  to  facilities 

accepting  CERCLA  wastes  resulting 

from  either  pre-  or  post-SARA  decision 

documents. 

2.  Release  Determination 

Under  the  May  1985  off-site  policy,  the 
decisionmaker  had  the  discretion  to  use 
a  facility  that  had  releases,  unless  the 
releases  constituted  environmental 
conditions  that  affected  the  satisfactory 
operation  of  the  facility.  This  provision 
still  applies  to  wastes  from  pre-SARA 
decisions,  and  the  responsible  Agency 
should  use  the  compliance  inspection 
noted  above  as  the  means  of  identifying 
any  relevant  conditions. 

For  post-SARA  decisions,  SARA  now 
requires  that  "all  releases  from  other 
units  at  a  land  disposal  facility"  be 
controlled  under  a  corrective  action 
program.  This  rule  would  similarly 
require  that  all  "environmentally 
significant"  releases  at  non-receiving 
units  at  RCRA  Subtitle  C  facilities  that 
are  not  land  disposal  facilities  be 
controlled.  To  best  effect  these 
requirements,  EPA  believes  it  is 
important  to  assess  whether  any  units  at 
a  site  have  releases,  if  that  information 
is  not  already  known,  before 
transferring  wastes  to  that  site. 

For  all  RCRA  Subtitle  C  facilities,  the 
responsible  Agency  should  perform  a 
RCRA  Facility  Assessment  (RFA)  or 
other  facility-wide  investigation  (e.g..  a 
CERCLA  Preliminary  Assessment/Site 
Investigation  (PA/SI))  at  the  site  to 
determine  if  a  release  has  occurred  or  if 
there  is  a  substantial  threat  of  a  release. 
If  a  release  has  been  identified  outside 
of  the  scope  of  an  RFA  or  equivalent 
investigation,  completion  of  such  an 
investigation  is  not  necessary  prior  to 
initiating  a  corrective  action  program.  In 
such  situations,  the  corrective  action 
program  should  be  designed  to  include  a 
facility-wide  investigation.  All  RCRA 
land  disposal  faciUties  must  also  have 
received  a  comprehensive  ground-water 
monitoring  evaluation  (CME)  or  an 
operation  and  maintenance  (O&M) 
inspection  within  the  year  prior  to 
receipt  of  waste. 

For  non-Subtitle  C  facilities,  the 
compliance  inspection  should  also  serve 
to  identify  any  environmentally 
significant  releases. 

VL  NotificatioD  of  Acceptability 
A.  Background 

It  is  EPA's  opinion  that  the  decision  to 
send  wastes  from  a  CERCLA  response 
action  to  a  particular  off-site  facility,  or 
to  send  them  off-site  at  all,  is  a 
legitimate  business  decision  within  the 
Agency's  discretion.  EPA  recognizes 
that  a  valid  RCRA  Subtitle  C  permit 


creates  the  opportunity  for  a  commercial 
facility  to  receive  those  wastes  specified 
in  the  permit.  However,  the  permit  does 
not  guarantee  the  use  of  the  faciUty  by 
the  Government  any  more  than  it 
guarantees  use  of  the  facility  by  a 
private  waste  generator.  EPA  must 
remain  free  to  decide  whether  and 
where  to  send  wastes  from  CERCLA- 
funded  or  -authorized  cleanups  in  order 
to  protect  its  own  interests  (e.g.,  limiting 
the  Government's  potential  liability  for 
harm  arising  from  the  operation  of  the 
receiving  facility  and  not  contributing  to 
existing  environmental  problems). 

EPA  recognizes  that  there  will  be 
instances  where  a  facility  will  be 
deemed  unacceptable  to  receive 
CERCLA  wastes  based  on  conditions 
that  may  not  constitute  a  violation  of 
RCRA  (e.g..  observed  releases  of 
hazardous  substances).  However,  SARA 
specifically  called  upon  the  Agency  to 
exercise  a  high  level  of  care  and  not  to 
use  facilities  experiencing  uncontrolled 
releases,  even  if  remediation  of  that 
release  is  not  immediately  required 
under  RCRA  regulations.  The  language 
of  CERCLA  section  121(d)(3)  (A)  and  (B) 
provides  a  conservative  standard:  if 
EPA  determines  that  there  are  releases 
at  a  RCRA  land  disposal  facility  that 
have  not  been  addressed  by  a  corrective 
action  program,  then  EPA  may  not  send 
wastes  there. 

Some  companies  have  already 
expressed  concern  that  decisions  by 
EPA  not  to  use  a  facility  may  have  a 
secondary  effect  on  public  confidence 
with  regard  to  that  facility;  however, 
EPA  believes  that  any  such  secondary 
effects  will  be  minor.  Any  stigma 
resulting  from  the  Agency  deciding  not 
to  use  a  facility  to  receive  CERCLA 
wastes  due  to  a  compliance  problem 
would  arise  even  without  that  decision, 
due  to  the  Notice  of  Violation  and  the 
enforcement  action  that  would  follow 
under  RCRA  (or  other  applicable 
statutes).  An  EPA  decision  not  to  use  a 
facility  is  simply  a  response  to,  and 
recognition  of,  the  finding  of  a  violation. 
In  the  context  of  uncontrolled  releases 
that  technically  are  not  RCRA 
violations,  a  decision  not  to  use  a 
facility  indicates  that  EPA  believes  that 
there  is  a  release  or  a  significant  threat 
of  release  at  the  facility  warranting 
investigation,  and  based  on  the 
conservative  standard  set  by  Congress 
in  CERCLA  section  121(d)(3)  (A)  and  (B), 
EPA  is  exercising  its  discretion  not  to 
use  such  facilities  until  the  releases  are 
addressed.  When  evaluated  in  context, 
then,  the  EPA  decision  is  simply  a 
conservative  business  decision  not  to 
use  a  facility  with  known  or  potential 
problems.  It  is  also  reasonable  to 
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assume  that  Congress,  by  requiring  EPA 
to  make  such  conservative  decisions, 
understood  that  facilities — including 
those  that  are  In  compliance  with  RCRA 
but  have  some  uncontrolled  releases — 
would  be  identified  by  EPA  as 
unacceptable  to  receive  CERCLA 
cleanup  wastes. 

B.  Notice  and  Review  Procedures 

The  only  statutory  requirement  for 
notice  and  review  associated  with  EPA's 
off-site  transfer  decisions  appears  in 
CERCLA  section  121(d)(3):  "The 
President  shall  notify  the  owner  or 
operator  of  such  a  facility  of 
determinations  under  this  paragraph." 
However,  EPA  has  established 
additional  procedural  protections  for 
affected  facilities  that  are  intended  to 
ensure  that  off-site  policy 
determinations  are  made  in  a  careful 
and  consistent  maimer,  based  on 
knowledge  of  available  facts.  This  is 
consistent  with  the  approach 
recommended  in  the  Conference  Report 
on  SARA,  which  provides  the  following: 

The  President  must  notify  owners  or 
operators  of  facilities  of  any  determination 
under  this  paragraph  *  *  * 

The  Managers  further  expect  that  the 
owner  or  operator  of  a  facility  will  be 
provided  with  an  opportunity  to  meet 
informally  prior  to  a  final  determination  of 
eligibility  except  with  regard  to  emergency 
removal  actions.  The  Administrator  is 
expected  to  establish  post-determination 
procedures  for  resolving  disputes  related  to 
determinations  made  under  subparagraphs 
(A)  and  (B)  *  *  *.  Until  the  conclusion  of 
such  rulemaking,  the  Administrator  shall 
implement  these  provisions  on  the  basis  of 
the  statutory  terms.  (H.  Rept.  962,  g9th  Cong., 
2d  sess.  at  248  (1986).) 

In  keeping  with  Congressional  intent, 
upon  determination  that  a  relevant 
violation  and/or  release  has  occurred, 
the  responsible  Agency  will  notify  the 
facility  owner/ operator  in  writing  of  the 
determination  and  of  the  effect  of  the 
determination  under  this  rule. 

In  addition,  the  November  1987 
revised  off-site  policy  provides  a  60-day 
review  period  during  which  the  owner/ 
operators  of  receiving  facilities  can  meet 
with  responsible  EPA  Regional  Office 
officials  (or,  if  appropriate,  State 
officials)  to  discuss  alleged  violations  or 
releases  while  retaining  their 
acceptability  imder  the  Off-site  Policy.  If 
after  receiving  facts  and  comments,  the 
responsible  Agency  still  considers  the 
facility  to  be  imacceptable  to  receive 
CERCLA  wastes,  the  facility  has  the 
opportunity  to  request  that  the  EPA 
Regional  Administrator  (RA)  (or 
appropriate  State  official)  review  the 
unacceptability  determination.  Under 
the  November  1987  policy,  the  RA  or 
appropriate  State  official  may  use 


discretion  in  deciding  whether  to  review 
the  determination. 

Today's  proposed  rule  largely  adopts 
these  procedures  but  modifies  them  by 
making  review  by  the  RA  (or 
appropriate  State  official)  available  to 
all  requesting  parties.  EPA  is  proposing 
this  change  in  the  interest  of  assuring 
accuracy  and  consistency  of  decisions. 
Giving  facihties  the  opportunity  to 
elevate  disagreements  to  the  highest 
official  in  the  EPA  Region  (or  authorized 
Slate  Agency)  provides  access  to  a 
second  objective  decisionmaker,  who 
brings  a  fresh  perspective  to  the  facts 
presented  at  the  informal  conference. 

The  specific  review  activities 
provided  under  the  proposed  rule  are  as 
follows.  The  notice  of  unacceptability 
should  be  issued  as  soon  as  possible 
after  the  findings  of  a  relevant  violation 
or  release,  and  should  clearly  state 
whether  it  applies  to  pre-SARA  wastes, 
post-SARA  wastes,  or  both.  It  should 
also  clearly  state  the  units  or  units  to 
which  the  notice  applies.  Within  10 
calendar  days  from  the  time  the 
responsible  Agency  issues  a  notice,  the 
owner/operator  has  the  opportunity  to 
request  an  informal  conference  with  the 
responsible  Agency  to  discuss  the  basis 
of  the  underlying  violation  or  release 
determination,  and  its  relevance  to  the 
facility's  acceptability  to  receive  wastes 
from  CERCLA-authorized  or  -funded 
response  actions.  Any  such  meeting 
should  be  scheduled  to  occur  within  30 
calendar  days  of  issuance  of  the  notice. 
The  owner/ operator  also  has  the  option 
of  submitting  written  comments  within 
30  calendar  days  from  the  date  of  the 
notice,  in  lieu  of  requesting  an  informal 
conference.  After  the  informal 
conference  or  the  submittal  of  written 
comments,  the  responsible  Agency  will 
inform  the  owner/ operator  in  writing 
whether  the  information  provided  is 
sufficient  to  support  a  determination  of 
acceptability.  If  not,  transfer  of  CERCLA 
waste  to  the  facility  will  cease  on  the 
60th  calendar  day  after  issuance  of  the 
original  notice. 

The  owner/ operator  may  also  request 
within  10  calendar  days  of  hearing  fiY)m 
the  responsible  Agency  after  the 
informal  conference  or  submittal  of 
written  comments,  that  the  RA  or 
appropriate  State  official  review  the 
determination,  if  possible,  within  the  60- 
calendar-day  period  from  the  issuance 
of  the  notice  of  imacceptability.  The  RA 
or  State  official  may  conduct  such  a 
review  based  upon  the  record  compiled 
to  date  or  by  means  of  a  conference. 
Such  a  review  does  not  automatically 
stay  the  determination  but  the 
responsible  Agency  may  use  its 
discretion  to  extend  the  60-day  period  if 
it  needs  more  time  to  review  information 


presented.  The  Agency  believes  this 
discretionary  authority  may  be 
necessary  in  situations  where  additional 
time  is  needed  to  confirm  an 
unacceptability  determination,  such  as 
waiting  for  laboratory  results,  or  to 
review  complex  information  presented 
during  the  conference  or  in  written 
comments. 

EPA  believes  that  the  time  period 
provided  for  review  and  opportunity  to 
rebut  the  Government's  findings  satisfy 
the  three  majors  underlying  the 
Agency's  provision  of  the  60-day  review 
period:  Congressional  intent,  due 
process  concerns,  and  considerations  for 
the  efficient  management  of  CERCLA 
cleanup  wastes. 

First,  the  60-day  period  with  recourse 
to  two  separate  levels  of  decisionmakers 
fully  protects  the  rights  of  affected 
facilities'  owner/operators  to  due 
process.  It  also  responds  to  the  intent  in 
the  legislative  history  for  a  significant 
review  period.  Although  alternatives 
have  been  considered,  the  Agency 
believes  that  a  longer  or  more 
complicated  dispute  resolution  process 
could  result  in  situations  where  wastes 
could  continue  to  be  sent  to  facilities 
with  unaddressed  violations  or  releases 
during  periods  up  to  or  exceeding 
several  months,  clearly  in  opposition  to 
Congressional  intent  and  contrary  to  the 
need  for  relatively  quick  decisions  as  to 
what  off-site  locations  to  use  for 
CERCLA  waste  disposal. 

Further,  the  60-day  period  was  also 
selected  based  on  the  need  for  the 
efficient  management  of  CERCLA 
cleanup  wastes.  EPA  is  concerned  that  if 
all  off-site  unacceptability 
determinations  were  immediately 
effective,  then  many  CERCLA  cleanups 
would  be  disrupted,  with  truckloads  of 
wastes  prevented  &t)m  reaching  the 
designated  management  point,  and 
forced  to  return  to  the  original  CERCLA 
site.  The  establishment  of  a  60-day 
period  before  the  determination  takes 
effect  provides  the  Agency  with 
adequate  time  to  identify  alternate 
management  options  and  to  accomplish 
the  closure  of  the  original  contract 
without  unreasonable  increases  in  costs. 

However,  there  may  be  situations 
where  the  responsible  Agency  decides 
that  a  facility's  unacceptabiUty  is 
immediately  effective.  This  could  occur 
in  situations  such  as,  but  not  limited  to. 
emergencies  at  the  facility  (e.g..  fires  or 
explosions),  egregious  violations  (e.g., 
criminal  violations),  or  other  situations 
that  render  the  facility  incapable  of 
safely  handling  CERCLA  waste. 
Egregious  violations  include  criminal 
violations  where  a  criminal  indictment 
has  been  issued;  repeated  violations  of 
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statutory  or  regulatory  requirements 
indicating  that  a  facility  is  unable  to 
safely  manage  wastes;  refusal  to  comply 
with  outstanding  orders  or  decrees 
calling  for  compliance  or  corrective 
actions:  and  violations  that  result  in  an 
immediate  threat  to  human  health  or  the 
environment.  A  Class  I  violation  of 
RCRA  in  and  of  itself  generally  will  not 
trigger  immediate  unacceptability  imless 
it  meets  one  of  the  above  criteria  or 
otherwise  renders  the  unit  incapable  of 
safely  handling  wastes. 

In  case  of  either  an  extension  or 
immediate  unacceptability,  the  facility 
should  be  notified  as  quickly  as 
possible. 

Implementation  of  this  notice 
provision  does  not  replace  existing 
enforcement  mechanisms  under  RCRA 
or  CERCLA  nor  does  it  relieve  the 
Regions  or  States  of  the  duty  to  take 
appropriate  enforcement  action  under 
RCRA  or  CERCLA.  This  notice  provision 
shall  be  applied  only  in  concert  with 
section  300.440  of  the  NCP.  It  does  not 
create  additional  rights  to  notice  or 
review  of  violations  in  other  contexts. 

C.  Administrative  and  Judicial  Appeals 

EPA  has  also  been  considering  the 
issue  of  how  the  offsile  policy  should  be 
applied  in  situations  where  a  facility  has 
been  determined  to  be  acceptable  to 
receive  off-site  wastes  based  on  its 
implementation  of  corrective  action  to 
control  releases  at  a  facility,  but  that 
action  is  interrupted  by  a  lengthy 
administrative  or  judicial  challenge 
concerning  the  imderlying  corrective 
action  or  the  need  to  perform  additional 
corrective  action.  EPA  is  concerned  that 
a  decision  to  stay  the  off-site  rule  during 
such  administrative  appeals  (or  court 
challenges)  would  act  as  an  incentive  to 
parties  to  file  dilatory  appeals  and, 
equally  troubling,  would  result  in 
situations  where  EPA  continued  to  send 
CERCLA  wastes  to  facilities  with 
releases  but  no  ongoing  corrective 
action  program.  Therefore,  under  the 
proposed  rule,  if  the  filing  of  an 
administrative  or  judicial  challenge  to  a 
corrective  action  requirement  interrupts 
a  program  to  control  releases  at  a 
facility,  it  may  be  appropriate  to  issue 
an  off-site  unacceptability 
determination. 

Some  parties  have  argued  that  at  least 
in  the  administrative  context,  as  long  as 
a  RCRA  facility  is  subject  to  a  permit 
that  provides  for  some  corrective  action, 
any  releases  at  the  facility  should  be 
considered  to  be  under  a  corrective 
action  "program"  and  thus  "controlled," 
even  during  those  times  when  the 
facility  is  appealing  modifications  to  the 
permit  that  would  initiate  or  require 
subsequent  phases  of  corrective  action 


(see  40  CFR  270.41  and  124.5). » »  EPA 
disagrees  with  this  expansive  reading. 
First,  as  a  purely  factual  matter,  releases 
are  not  being  "controlled"  during  the 
period  of  time  required  to  resolve  the 
appeal  of  such  a  permit  modification, 
and  the  procedures  inherent  in  such  an 
appeal — including  public  comment, 
hearing,  and  an  appeal  to  EPA's  Chief 
Judicial  Officer— lead  to  typicel  delays 
of  2-3  years.  To  broaden  ttie 
interpretation  of  a  corrective  action 
program  and  of  off-site  acceptability  to 
include  long  periods  during  which  no 
corrective  action  is  taking  place  would 
run  counter  to  Congress'  intent  that  EPA 
not  send  CERCLA  wastes  to  facilities 
with  uncontrolled  releases,  and  would 
cause  serious  delays  in  corrective  action 
at  the  site.  It  is  important  to  note  as  well 
that  the  delays  and  procedures  inherent 
in  the  permit  modification  process  were 
established  to  protect  the  rights  of 
permittees  and  citizens  to  challenge 
changes  in  the  permit;  they  are  wholly 
apart  from  the  off-site  policy 
determination.  The  business  decision  of 
where  to  send  wastes  under  the  off-site 
policy  would  turn  not  on  whether  the 
proposed  permit  modification  is  a  proper 
one — as  would  be  the  debate  in  the 
RCRA  permitting  context— but  on 
whether  there  is  a  corrective  action 
program  ongoing  at  the  facility 
satisfying  CERCLA  section  121(d)(3)  (A) 
and  (B),  such  that  EPA  has  confidence  in 
sending  CERCLA  wastes  to  the  facility 
under  the  strict  and  conservative 
standard  Congress  has  estabKshed.  This 
test  would  not  be  met  during  the  jjeriod 
a  permittee  is  challenging  the  need  to 
take  corrective  action- 

EPA  acknowledges,  however,  that  Ae 
application  of  the  off-site  policy  while 
an  appeal  of  a  permit  modification  is 
pending  may  appear  to  place  a  burden 
on  the  permittee  in  certain  cases.  For 
example,  the  selection  of  a  remedy 
under  the  RCRA  permitting  process  is 
customarily  accomplished  by  a  permit 
modification  under  40  CFR  270.41.  Even 
if  the  facility  agrees  to  implement  the 
remedy  proposed  by  EPA  and  not  to 
appeal  the  permit  modification  that 
incorporates  the  selected  remedy,  a 
citizens'  group  may  appeal  that  permit 
modification  (e.g..  on  the  grounds  that 


' '  Note  that  this  issue  arises  in  the  context  of  an 
appeal  of  a  pennit  modification,  and  not  in  the 
context  of  an  appeal  of  the  initial  isauance  of  an 
operating  pennit  under  RCRA.  In  the  latter  caae.  the 
appeal  would  suy  the  effectiveness  of  the  entire 
permit,  meaning  that  no  permit  would  be  in  effect 
(40  CKR  124.16):  thus,  no  argument  could  be  made 
that  releaset  at  the  facility  are  being  controllad 
under  the  "corrective  action  program"  of  the  permit 
and  that  the  fadlily  U  therefore  accepUble  under 
the  off-site  rule.  An  appeal  of  a  pennit  modification 
would  not  stay  the  effectiveness  of  the  undertying 
pennit  and  its  corrective  action  requirements,  if  any. 


the  remedy  is  not  stringent  enough).  In 
such  a  case,  the  facility  is  willing  to  take 
corrective  action,  but  the  program  has 
been  halted  by  actions  outside  of  the 
facility's  control. 

in  an  effort  to  balance  EPA's  need  for 
an  effective  and  independent  off-site 
policy  with  the  legitimate  concerns  of 
parties  to  pursue,  or  not  be  adversely 
affected  by  the  pursuit  of,  legitimate 
appeals  of  the  Agency's  corrective 
action  decisions,  EPA  is  proposing  a 
procedure  for  interim  periods  when  such 
administrative  (or  judicial]  challenges 
are  pending.  Under  this  procedure,  a 
facility  could  remain  acceptable  to 
receive  CERCLA  wastes  from  EPA 
cleanups  if:  (1)  It  satisfies  EPA  that 
adequate  corrective  action  will  continue 
at  the  facility  (e.g.,  through  interim 
corrective  action  measures,  ground- 
water monitoring,  and/or  site 
stabilization  steps),  or  (2)  it 
demonstrates  to  EPA  the  absence  of  a 
need  to  take  corrective  action  measures 
over  the  short-term,  interim  period  of  the 
appeal  (e.g.,  in  light  of  site  conditions 
and  the  more  permanent  corrective 
action  scheduled  to  take  place  upon  the 
resolution  of  the  appeal).  Such  issues 
would  be  considered  during  the  60-day 
review  period  in  the  context  of  the 
informal  conference  and  the  RA's  (or 
appropriate  State  official's)  review.  In 
this  way,  facilities  appealing  their 
permit  modifications  would  have  the 
choice  of  taking  some  corrective  action 
during  the  appeal  period  (or  showing 
that  none  is  needeid  immediately)  and 
thus  remaining  acceptable  to  receive 
CEJICLA  wastes  from  EPA  cleanups,  or 
of  not  taking  any  interim  measures  and 
potentially  triggering  CERCLA  section 
121(d)(3)  (A)  and  (B)  unacceptability. 
This  procedure  also  allows  EPA  to 
protect  its  interests  by  retaining  its 
ability  to  decide  not  to  send  its  wastes 
to  sites  where  uncontrolled  releases  of 
hazardous  wastes  were  occurring, 
thereby  protecting  its  interests  and 
respecting  the  mandates  established  by 
Congress. 

EPA  is  proposing  to  follow  these 
procedures  in  the  event  of  a  judicial 
challenge  to  corrective  action  as  well  as 
an  administrative  one;  however,  the 
Agency  believes  that  the  prudential 
considerations  that  led  the  Agency  to 
suggest  this  review  process  during 
permit  modification  appeals  are  less 
compelling  for  judicial  challenges. 

Off-site  policy  implications  may  also 
arise  when  dispute  resolution 
procedures  are  invoked  in  a  permit, 
order  or  decree,  interrupting  corrective 
action  activities.  Q>A  beheves  that  these 
procedures,  wrhich  are  generally 
provided  to  resolve  minor 


disagreements,  present  a  smaller  risk  of 
causing  delays  in  corrective  action.  Very 
often,  such  procedures  run  their  course 
within  the  60-day  review  period 
provided  for  under  the  proposed  off-site 
rule.  Thus,  EPA  believes  that  it  is 
unnecessary  to  routinely  trigger  the  off- 
site  acceptability  procedures  in  such 
cases:  however,  the  Agency  reserves  the 
right  to  do  so  where  the  dispute 
resolution  procedures  threaten  to 
significantly  delay  corrective  action 
beyond  the  60-day  period. 

Vn.  Re-evaluating  Unacceptability 

If  a  facility  deemed  unacceptable 
prevails  on  the  merits  in  an 
administrative  or  judicial  challenge  to 
the  finding  of  noncompliance  or 
uncontrolled  releases  upon  which  the 
unacceptability  determination  was 
based,  then  the  facility  will  be  deemed 
to  be  acceptable  under  the  proposed 
rule.  EPA  has  limited  this  ground  for 
returning  to  acceptability  to  prevailing 
"on  the  merits"  in  a  challenge  to  Agency 
action.  EPA  believes  that  a  judgment  or 
decision  based  on  procedural  or 
technical  grounds  that  does  not 
contradict  the  finding  of  noncompliance 
or  imcontrolled  releases  should  not 
allow  a  facility  to  return  to 
acceptability;  to  do  otherwise  would  be 
inconsistent  with  the  plain  meaning  of 
CERCLA  section  121(d)(3)  and  the 
purposes  of  the  off-site  policy  and 
proposed  rule. 

A,  Compliance  Criteria 

Facilities  with  relevant  violations  may 
regain  acceptability  to  receive  pre-  or 
post-SARA  wastes  by  returning  to 
physical  compliance  for  violations  cited 
in  the  notice.  A  facihty  that  is 
determined  to  be  unacceptable  to 
receive  CERCLA  wastes  imder  the  off- 
site  policy  based  on  a  "relevant 
violation"  may  not  regain  acceptability 
until  it  has  returned  to  physical 
compliance. 

In  most  cases,  the  facility  can  return 
to  its  previolation  compliance  condition 
by  taking  certain  remedial  actions,  and 
the  inquiry  is  relatively  straightforward. 
For  instance,  in  cases  where  the 
violation  concerns  the  placement  in  a 
landfill  cell  of  incompatible  wastes  that 
are  deemed  to  pose  an  environmental 
hazard,  the  Agency  will  generally 
require  the  removal  of  the  incompatible 
wastes  from  the  cell  in  order  to  return  to 
physical  compliance. 

Occasionally,  however,  there  may  be 
situations  where  it  is  not  possible  to 
physically  "un-do"  the  results  of  a 
violation.  For  example,  a  facility  that 
takes  waste  for  which  it  is  not  permitted 
and  treats  it  in  a  surface  impoundment, 
incinerates  it.  or  disposes  of  it  in  a 


landfill  in  such  a  way  that  its  removal 
would  cause  greater  danger  than  leaving 
it  in  place,  will  not  be  able  to  retrieve 
the  waste.  EPA  believes  that  in  such 
cases,  it  is  appropriate  to  consider  the 
units  to  have  regained  physical 
compliance  and  hence  be  acceptable 
under  the  off-site  rule  if  the  following 
conditions  are  met: 

— The  violation  does  not  render  the  unit 

unsafe  or  incapable  of  properly 

managing  waste, 
— The  violation  does  not  pose  a  threat  to 

human  health  or  the  environment,  and 
— The  facility  has  completed  all  actions 

that  the  responsible  Agency 

determines  are  necessary  to  rectify 

the  violation  and  prevent  it  from 

recurring. 

In  most  cases  this  will  mean  that:  (1) 
All  legal  proceedings,  punitive  actions 
and  other  obligations  related  to  that 
violation  are  resolved,  and  (2)  the 
facility  has  implemented  a  system 
approved  by  the  responsible  Agency 
that  will  assure  the  violation  does  not 
recur. 

EPA  did  consider  the  alternate 
approach  of  declaring  that  unpermitted 
wastes  in  a  unit  should  be  said  to 
forever  "taint"  the  cell  (preventing  a 
future  finding  of  "physical"  compliance 
for  purposes  of  the  off-site  rule)  if  those 
wastes  cannot  be  physically  removed. 
Although  this  approach  may  have  merit 
in  situations  where  the  unpermitted 
wastes  pose  a  threat  to  health  or  the 
environment,  the  Agency  believes  that  it 
would  be  contrary  to  the  interests  of 
effective  operation  of  the  off-site  policy 
and  effective  operation  of  the  CERCLA 
program,  to  prohibit  any  future  use  of 
such  units  by  EPA  in  cases  where  no 
environmental  or  health  threat  has 
occurred. 

The  logic  behind  this  interpretation  is 
clear  by  example.  In  an  incinerator  were 
to  accept  and  bum  wastes  not 
authorized  by  its  permit,  it  will  be 
deemed  to  be  in  violation.  However,  it 
may  be  infeasible  to  correct  the 
consequences  of  that  error,  and  indeed, 
there  may  be  no  environmental  or  health 
basis  for  attempting  to  expunge  all 
physical  traces  of  the  violation.  The 
appropriate  remedy  may  be  to  issue  a 
penalty  and  to  require  new  procedures 
for  reviewing  waste  types.  However,  it 
would  not  make  good  sense  to  state  that 
the  incinerator  is  forever  unacceptable 
to  receive  CERCLA  wastes,  even  after  it 
has  instituted  proper  management 
procedures  and  shown  the  Agency  that 
it  can  safely  handle  wastes. 

The  fundamental  purposes  of  the  off- 
site  rule  are  to  ensure  that  the  Agency 
uses  environmentally  sound  facilities, 
and  does  not  contribute  to  problem  sites 


(thereby  subjecting  EPA  to  increased 
potential  liability).  Neither  of  these 
purposes  would  be  frustrated  by  a 
policy  that  allowed  wastes  to  be  sent  to 
a  facility  that  EPA  has  determined  to 
have  returned  to  sound  operation,  and 
that  is  found  to  be  equipped  to  handle 
additional  wastes  safely  and  properly.  A 
contrary  approach  would  make  many 
environmentally  sound  waste  disposal 
facilities  unavailable  to  the  Agency, 
thereby  limiting  the  Agency's  options  for 
proper  waste  disposal. 

The  responsible  Agency  must  verify 
the  return  to  compliance  through  either 
a  regularly  scheduled  inspection  of.  at 
its  discretion,  a  special  inspection,  prior 
to  determining  acceptabihty.  Facilities 
regaining  acceptability  should  be 
notified  in  writing. 

B.  Release  Criteria  for  Facilities 
Receiving  Post-SARA  Wastes 

1.  RCRA  Subtitle  C  Facilities— Releases 
at  Receiving  Units 

RCRA  Subtitle  C  facilities  receiving 
wastes  resulting  from  post-SARA 
decision  documents,  with  receiving  units 
deemed  unacceptable  because  of 
releases,  may  regain  acceptabiUty  by 
eliminating  those  releases.  In  addition, 
they  must  control  any  contamination 
that  occurred  as  a  result  of  the  release 
under  a  permit  or  correction  action 
order  approved  under  Subtitle  C  of 
RCRA. 

2.  RCRA  Subtitle  C  Facilities— Releases 
at  Non-Receiving  Units 

RCRA  SubUtle  C  land  disposal 
facilities  deemed  unacceptable  because 
of  releases  occurring  at  other  imits,  and 
RCRA  Subtitle  C  treatment,  storage,  and 
permit-by-rule  facilities  deemed 
unacceptable  because  of 
environmentally  significant  releases  at 
other  units,  may  regain  acceptability  by 
entering  into  an  enforceable  agreement, 
with  the  responsible  Agency,  to 
investigate  the  problems. 

3.  Corrective  Action  Orders/Agreements 

Acceptable  agreements  under  Subtitle 
C  of  RCRA  include  a  corrective  action 
order  under  section  3008(h),  section  7003 
or  section  3013;  permit  provisions  under 
40  CFR  264.100  or  264.101  (or 
appropriate  authority  in  a  State 
authorized  for  HSWA  corrective  action); 
and  an  order  under  an  equivalent 
authority  in  a  State  authorized  for 
HSWA  corrective  action. 

Releases  from  any  unit  at  a  RCRA 
facility  will  be  considered  controlled  by 
a  corrective  action  program  upon 
issuance  of  the  order  or  permit 
containing  the  requirement  to  initiate 
and  complete  one  or  more  of  the 
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following:  A  RCRA  Facility 
Investigation  (RFI),  a  Corrective 
Measures  Study,  or  Corrective  Measures 
Implementation.  This  is  consistent  with 
both  the  RCRA  and  Superfund 
corrective  action  programs,  where  site 
study  and  release  characterization  is  the 
first  step  in  a  series  of  actions  designed 
to  control  releases.  The  facility  will 
remain  acceptable  as  long  as  it  is  in 
compliance  with  the  terms  of  the  order 
or  permit,  and  it  enters  into  future 
agreements  for  further  corrective  action 
activities,  when  necessary,  except 
during  periods  of  administrative  or 
judicial  challenges  when  a  facility  must 
make  the  requisite  showing  under  40 
CFR  300.440(e)  in  order  to  remain 
acceptable. 

4.  Non-Subtitle  C  Facilities— Releases 
Environmentally  significant  releases 
of  hazardous  waste,  hazardous 
constituents,  or  hazardous  substances 
from  any  unit  of  a  facility  regulated 
under  other  Federal  laws  (e.g..  the  Toxic 
Substances  Control  Act  or  Subtitle  D  of 
RCRA)  or  State  laws  under  a  Federally- 
delegated  program,  must  be  subject  to 
corrective  action  mechanisms  under 
those  laws  in  order  for  the  facility  to  be 
acceptable  under  this  proposed  rule. 
Such  releases  must  be  evaulated  by  the 
responsible  Agency  and  must  be 
determined  either  not  to  be 
environmentally  significant  or  must  be 
controlled  by  a  corrective  action 
program  under  the  applicable  statute.  In 
the  event  that  a  release  is  discovered 
that  has  not  been  addressed  by 
corrective  action,  the  responsible 
Agency  may  determine  that  the  facility 
is  unacceptable  to  receive  CERCLA 
wastes  under  this  section. 

Releases  from  units  at  non-Subtitle  C 
facilities  will  be  considered  controlled 
upon  issuance  of  an  order  or  permit 
under  the  appropriate  statute  containing 
applicable  corrective  action 
requirements,  subject  again  to  40  CFR 
330.440(e). 

5.  Opportunity  to  Notify  Agency  of 
Return  to  Acceptability 

The  Agency  recognizes  the  need  to 
provide  an  opportunity  for  facilities  to 
notify  the  responsible  Agency  when 
they  believe  they  have  returned  to 
acceptability.  This  is  necessary  because 
it  is  possible  a  facility  may  return  to 
physical  compliance  or  complete 
corrective  action  earlier  than 
anticipated. 

Facilities  that  believe  they  have 
returned  to  acceptability  under  40  CFR 
330.440  may  notify  the  responsible 
Agency  in  writing,  explaining  the 
measures  taken  to  achieve  acceptability. 
The  responsible  Agency  shall  endeavor 


to  review  such  requests  for  re- 
evaluation  in  a  timely  manner,  and  shall 
notify  the  facility  in  writing  of  its 
decision  regarding  the  facility's 
acceptability. 

C.  Release  Criteria  for  Facilities 
Receiving  Pre-SARA  Wastes 

Under  the  May  1985  off-site  policy, 
facilities  with  relevant  conditions  could 
regain  acceptability  to  receive  pre- 
SARA  wastes  by  entering  into  an 
enforceable  agreement  under  the 
applicable  statute  to  correct  the  relevant 
conditions.  The  Agency  believes  this 
standard  of  action  is  consistent  with  the 
intent  of  the  off-site  policy  and  of 
Congress,  and  is  continuing  its 
application  as  the  standard  facilities 
with  relevant  conditions  must  meet  to 
regain  acceptability  to  receive  pre- 
SARA  wastes. 

D.  Opportunities  for  Review  of 
Unacceptabih'ty  Determinations  in 
Place  on  November  13,  1987 

Under  the  May  1985  policy,  facilities 
determined  to  be  unacceptable  to 
receive  CERCLA  wastes  were  provided 
with  written  notice  and  were  generally 
afforded  informal  opportunities  to 
comment  on  the  determination  (the 
latter  step  was  not  required  by  the 
policy).  Although  the  Agency  believes 
that  these  steps  represented  adequate 
procedural  safeguards  for  facilities 
seeking  to  receive  CERCLA  wastes.  EPA 
decided  in  its  November  1987  revised 
policy  to  provide  an  additional 
opportunity  for  review,  in  light  of  the 
revised  procedures  set  out  in  that  pohcy, 
for  facilities  with  unacceptability 
determinations  already  in  place  on  the 
policy's  effective  date  (November  13, 
1987).  EPA  is  repeating  that  offer  here. 
Any  such  facility  that  wishes  to  meet 
with  the  responsible  Agency  to  discuss 
the  basis  for  a  violation  or  release 
determination  and  its  relevance  to  the 
facility's  ability  to  receive  CERCLA 
wastes,  may  request  an  informal 
conference  with  or  submit  written 
comments  to  the  respninsible  Agency  at 
any  point  up  to  the  60th  day  after 
publication  of  the  proposed  rule  in  the 
Federal  Register  (i.e..  until  January  30. 
1989).  Such  a  meeting  should  take  place 
within  30  calendar  days  of  the  request.  If 
the  responsible  Agency  does  not  find  the 
information  presented  to  be  sufficient  to 
support  a  finding  of  acceptability  to 
receive  CERCLA  wastes,  then  it  will 
inform  the  facility  in  writing  that  the 
unacceptability  determination  will 
continue  to  be  effective.  The  facility 
may.  within  10  calendar  days  after 
hearing  from  the  responsible  Agency 
after  the  informal  conference  or  the 
submittal  of  written  comments,  petition 


the  EPA  Regional  Administrator  or 
appropriate  State  official  for 
reconsideration.  The  Regional 
Administrator  or  State  official  may  use 
discretion  in  deciding  whether  to 
conduct  such  a  review. 

However,  review  of  unacceptability 
determinations  that  were  already  in 
place  on  November  13. 1987,  will  not 
stay  the  effect  of  the  unacceptability 
determinations  during  the  period  of 
review.  A  stay  would  potentially  allow 
the  transfer  of  CERCLA  cleanup  wastes 
to  facilities  where  the  Agency  has  made 
detailed  findings  of  violations  or 
releases;  this  would  be  contrary  to  the 
Agency's  mission  to  protect  human 
health  and  the  environment. 

VIIL  Manifest  Requirements 

Any  off-site  transfer  of  CERCLA 
waste  that  is  also  RCRA  hazardous 
waste  must  comply  with  the  RCRA 
manifest  requirements  in  40  CFR  Part 
262.  EPA,  or  the  party  undertaking  the 
on-site  activity,  is  considered  to  be  the 
"generator"  and  must  ensure  the  proper 
filing  of  the  Uniform  Hazardous  Waste 
Manifest 

IX.  Regulatory  Analysts 

A.  Regulatory  Impact  Analysis 

Proposed  regulations  must  be 
classified  as  major  or  minor  to  satisfy 
the  rulemaking  protocol  established  by 
Executive  Order  12291.  According  to 
Executive  Order  12291.  major  rules 
are  regulations  that  are  likely  to  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivify,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  is  not  a  major  rule 
under  Executive  Order  12291 
because  it  will  not  result  in  any  of  the 
impacts  identified  above  Today's 
proposal  codifies  an  Agency  policy  that 
has  been  in  effect  since  May  of  1985  and 
largely  mirrors  a  revision  of  that  policy 
that  has  been  in  effect  since  November 
of  1987.  This  proposal  contains  criteria 
that  EPA  will  use  to  determine  where  it 
will  send  waste  from  Superfund 
cleanups.  The  proposal  does  not 
regulate  or  odierwise  impose  any  new 
requirements  on  commercial  waste 
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handlers.  It  does  require  them  to  be  in 
compliance  with  applicable  regulations 
the  Agency  already  enforces.  As  a  result 
of  this  proposal  some  facilities  may 
choose  to  initiate  corrective  action 
sooner  than  if  they  waited  for  the 
corrective  action  conditions  in  their  final 
operating  permit  However,  regardless 
of  the  requirements  of  this  rule,  imder 
the  authorify  of  section  3008(h)  of 
RCRA,  EPA  already  compels  corrective 
action  at  RCRA  interim  status  facilities 
with  known  or  suspected  releases.  TTie 
proposal,  then,  should  not  result  in 
increased  long-term  costs  to  the 
commercial  waste  handling  industry. 

The  requirement  to  send  CERCLA 
waste  only  to  facilitate  acceptable  under 
this  rule  may,  in  some  cases,  increase 
the  transportation  costs  at  Superfund 
cleanups  conducted  by  EPA,  the  States 
and  responsible  parties  under 
enforcement  orders.  This  cost  increase 
could  result  from  decisions  to  ship 
waste  a  greater  distance  in  order  to 
reach  an  a<x:eptable  facilify.  The  Agency 
has  considered  the  distribution  of 
commercial  facilities  which  have 
historically  handled  CERCLA  waste  and 
their  current  acceptability  status  and 
has  identified  a  fairly  even  distribution 
of  acceptable  facihties  across  the 
country,  *vith  the  exception  of  the  Rocky 
Mountain  and  Northern  Plain  States. 
These  areas,  however,  have  a  sparse 
distribution  of  commercial  facilities 
regardless  of  status.  As  a  result  EPA 
has  concluded  that  the  requirement  to 
use  only  facilities  acceptable  imder  the 
proposal  will  not  result  in  increases  in 
transportation  costs  to  EPA,  States,  or 
responsible  parties  conducting 
Superfund  cleanups  that  exceed  $100 
million  annually.  In  addition,  EPA 
believes  that  the  majorify  of  the 
facilities  suitable  for  storage,  treatment 
or  disposal  of  CERCLA  waste  are  either 
currently  acceptable  or  are  scheduled 
for  corrective  action  to  address  releases 
(which  will  make  them  acceptable) 
through  a  HSWA  permit  or  order  under 
RCRA  section  30(»(h)  authority. 

Similarly,  codification  of  the  existing 
policy  through  this  rule  should  not  cause 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries  or 
geographic  regions.  The  increased  cost 
to  the  Federal  government  of  waste 
transportation  at  Superfund  cleanups  as 
discussed  previously,  is  not  believed  to 
be  major.  State  and  local  government 
expenditures  in  Superfund  cleanups  are 
fixed  at  a  constant  proportion  of  the 
total  cost  of  cleanup  and  should  not  be 
increased  significanUy  by  tiie  proposal. 

Codification  of  the  Agency's  off-site 
policy  through  this  rule  should  not  result 
in  less  business  to  the  commercial  waste 


handling  industry  since  EPA  believes  it 
will  not  generally  affect  the  decision  to 
store,  treat  or  dispose  of  Superfimd 
waste  off-site.  For  this  reason  the 
Agency  believes  the  proposal  will  cause 
no  significant  adverse  effects  on 
employment,  investment,  productivity, 
innovation,  or  on  the  abilify  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
proposal  should  not  create  significant 
adverse  effects  on  competition  since 
CERCLA  waste  constitutes  an 
insignificant  portion  of  the  tonnage 
handled  by  the  U.S.  commercial  waste 
handling  industry.  In  any  event,  the 
industry  is  characterized  by  a  small 
number  of  large  companies  which 
operate  most  of  the  major  facilities  that 
historically  have  handled  CERCLA 
waste.  Information  collected  by  the 
Agency  on  the  number  of  acceptable 
and  unacceptable  facilities  indicates  a 
relatively  equal  distribution  of 
acceptable  facilities  among  the  major 
operators. 

On  the  benefits  side,  the  Agency 
believes  the  existing  off  site  policy  and 
its  codification  through  this  rule  will 
provide  significant  environmental 
benefits  dvrough  the  incentive  to  the 
commercial  waste  management  industry 
to  remain  in  compliance  with  applicable 
regulations  and  to  address 
envirorunental  releases  sooner  than 
might  normally  be  required  by  the 
Agency  during  the  permit  issuance 
process.  Most  importantly,  EPA  believes 
that  responsible  selection  of  commercial 
storage,  treatment  and  disposal  facilities 
now.  may  avoid  the  need  for  future 
Superfund  cleanups  of  facilities  being 
used  to  dispose  of  today's  wastes. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibilify  Act  5 
U.S.C.  601  et  seq.,  at  the  time  an  Agency 
publishes  any  proposed  or  final  rule,  it 
must  prepare  a  Regulatory  Flexibilify 
Analysis  that  describes  the  impact  of 
the  rule  on  small  entities,  unless  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Today's  proposed  rule  describes 
procedures  for  determining  the 
acceptabilify  of  a  facilify  for  off-site 
management  of  CERCLA  wastes.  It  does 
not  impose  any  additional  requirements 
on  or  affect  the  compliance  burdens  of 
the  regulated  communify.  Therefore, 
pursuant  to  5  U.S.C.  601b,  I  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecte  in  40  CFR  Fait  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 


relations.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements.  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dale:  November  19,  1988. 
L«e  M,  Thomas. 

Adniinisirator. 

Part  300  is  amended  as  follows; 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
CONTINGENCY  PLAN 

1.  The  authority  citation  for  Part  30(»  is 
amended  to  read  as  follows: 

Autfaoril).-  St?rlions  104;c)i;i).  104(d)(1).  105. 
and  121(dj(3)  of  the  Comprphensive 
Environmental  Response,  Corripens<ition  and 
Liability  Act  of  1960,  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (42  U.S.C.  9604(c)(3),  9605. 
9621(d)(3)),  section  311(c)(2)  of  the  Clean 
Water  Act  (33  U.S.C,  1321(c)(2));  Fxecutive 
Order  12580  (52  PR  2933,  January  29, 1987)-, 
and  Executive  Order  11735  (38  PR  21243, 
August  1973). 

2,  Section  300,440  is  added  to  Part  300 
to  read  as  follows: 

§  300.440    Procedures  for  planning  and 
IfnplonentlnQ  off  sits  response  ■ctions. 

(a)  Applicability.  (1)  This  section 
applies  to  any  remedial  or  removal 
action  involving  the  off-site  transfer  of 
any  hazardous  substance,  pollutant  or 
contaminant  as  defined  under  CERCLA 
section  101(14)  and  (33)  ("CERCLA 
waste")  thai  is  conducted  by  EPA, 
States,  private  parties,  or  other  Federal 
agencies,  that  is  Fund-financed  and/or 
is  under  any  CERCLA  authoiify, 
including  cleanups  at  Federal  facilities 
under  section  120  of  CERCLA.  or  under 
section  311  of  the  Clean  Wati.r  Act 
(except  for  cleanup  of  petroleum 
products).  Applicability  extends  to  those 
actions  taken  jointly  under  CERCLA  and 
another  authority. 

(2)  In  cases  of  removal  actions  under 
CERCLA.  enforcement  actions  taken  as 
removal  actions  under  CERCLA.  or 
response  actions  under  section  311  of 
the  Clean  Water  Act  where  the  release 
poses  an  immediate  and  significant 
threat  to  human  health  and  the 
environment  the  On-Scene  Coordinator 
(OSC)  may  determine  that  it  is 
necessary  to  transfer  CERCLA  waste 
off -site  without  following  the 
requirements  of  this  section. 

(3)  This  section  applies  to  wastes  from 
cleanup  actions  based  on  CERCLA 
decision  documents  signed  or  consent 
decrees  lodged  after  October  17, 1996 
("post-SARA")  as  well  as  those  based 
on  CERCLA  decision  documents  signed 
and  consent  decrees  lodged  prior  to 
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October  17, 1986  ("pre-SARA"). 
However.  post-SARA  actions  are 
subject  to  the  acceptability  criteria  in 
§  300.440(b)(1)  and  (2).  whereas  pre- 
SARA  actions  are  subject  to 
acceptability  criteria  in  §  300.440(b)(1) 
and  (3). 

(4)  The  responsible  Agency  must 
determine  that  any  facility  selected  for 
the  treatment,  storage,  or  disposal  of 
CERCLA  waste  is  acceptable  under  this 
section.  The  responsible  Agency  is  EPA, 
unless  the  selected  facility  is  located  in 
a  State  which  EPA  has  authorized  under 
section  3006  of  RCRA  for  a  hazardous 
waste  program  equivalent  to  section 
30O4fu)  of  RCRA  and  has  entered  into  a 
Core  Program  Cooperative  Agreement 
under  CERCLA  section  104(a)(1)(A)  with 
the  EPA.  In  the  latter  case,  the 
authorized  State  is  the  responsible 
Agency.  However,  EPA  remains  the 
responsible  Agency  when  the  CERCLA 
waste  is  not  RCRA  hazardous  waste, 
but  is  PCB  waste  and  its  disposal  is 
subject  to  EPA  approval  under  the  Toxic 
Substances  Control  Act.  A  facility  is 
acceptable  until  the  responsible  Agency 
notifies  the  facility  otherwise. 

(5)  The  transfer  of  waste  samples  to 
an  off-site  laboratory  for 
characterization  is  not  subject  to  this 
rule.  However,  the  subsequent  transfer 
of  the  samples  is  subject  to  the 
requirements  of  this  rule. 

(b)  Acceptability  criteria. — (1) 
Facility  compliance,  (i)  A  facility  will  be 
deemed  in  compliance  for  the  purpose  of 
this  rule  if  there  are  no  relevant 
violations  at  or  affecting  the  unit  or  units 
receiving  CERCLA  waste: 

(A)  For  treatment  to  standards 
specified  in  40  CFR  Subpart  D,  including 
any  pre-treatment  or  storage  units  used 
prior  to  treatment; 

(B)  For  treatment  to  substantially 
reduce  its  mobility,  toxicity  or 
persistence  in  the  absence  of  a  defined 
treatment  standard,  including  any  pre- 
treatment  or  storage  units  prior  to 
treatment;  or 

(C)  For  storage  or  ultimate  disposal  of 
CERCLA  waste  not  treated  to  the 
previous  criteria. 

(ii)  Relevant  violations  include 
significant  deviations  from  regulations, 
compliance  order  provisions,  or  permit 
conditions  designed  to:  ensure  that 
hazardous  waste  is  destined  for  ar  d 
delivered  to  authorized  facilities; 
prevent  releases  of  hazardous  waste, 
hazardous  constituents,  or  hazardous 
substances  to  the  environment;  ensure 
early  detection  of  such  releases;  or 
compel  corrective  action  for  releases. 
Criminal  violations  which  result  in 
indictment  are  also  relevant  violations. 
A  determination  of  acceptability  will  be 
based  on  compliance  (i.e..  absence  of 


relevant  violations)  with  the  following 
requirements: 

(A)  Applicable  subsections  of  sections 
3004  and  3005  of  RCRA  or.  where 
applicable,  other  Federal  laws  (such  as 
the  Toxic  Substances  Control  Act  and 
Subtitle  D  of  RCRA);  and 

(B)  Applicable  sections  of  State 
environmental  laws. 

(C)  In  addition,  land  disposal  units  at 
RCRA  Subtitle  C  facilities  receiving 
RCRA  hazardous  waste  from  res|S^se 
actions  authorized  or  funded  un(te& 
CERCLA  must  be  in  compliance'^h 
applicable  RCRA  section  3004(o)  } 
minimum  technology  requirements. 
Exceptions  may  be  made  only  if  the  unit 
has  been  granted  a  waiver  from  these 
requirements. 

(2)  Releases,  (i)  Release  is  defined  in 
§  300.6  of  this  Part.  Releases  under  this 
section  do  not  include  de  minimis 
releases,  or  releases  permitted  under 
Federal  programs  or  under  Federal 
programs  delegated  to  the  States 
(Federally  permitted  releases  are 
defined  in  \  300.6),  except  to  the  extent 
that  such  releases  are  found  to  pose  a 
threat  to  human  health  and  the 
environment. 

(ii)  Releases  from  units  at  a  facility 
designated  for  off-site  transfer  of 
CERCLA  waste  resulting  from  post- 
SARA  decision  documents  must  be 
addressed  as  follows: 

(A)  Receiving  units  at  RCRA  Subtitle 
C  facilities.  CERCLA  wastes  resulting 
from  post-SARA  decision  documents 
may  be  transferred  to  an  off-site  unit 
regulated  under  Subtitle  C  of  RCRA, 
including  a  facility  regulated  under  the 
permit-by-rule  provisions  of  40  CFR 
270.60(a),  (b)  or  (c),  only  if  that  unit  is 
not  releasing  any  hazardous  waste, 
hazardous  constituent,  or  hazardous 
substance  into  the  ground  water,  surface 
water,  soil  or  air. 

(B)  Other  units  at  RCRA  Subtitle  C 
land  disposal  facilities.  CERCLA  wastes 
resulting  from  post-SARA  decision 
documents  may  not  be  transferred  to  a 
RCRA  Subtitle  C  land  disposal  facility 
where  a  non-receiving  unit  is  releasing 
any  hazardous  waste,  hazardous 
constituent,  or  hazardous  substance  into 
the  ground  water,  surface  water,  soil,  or 
air  unless  that  release  is  addressed  by 
an  enforceable  agreement  for  corrective 
action  under  Subtitle  C  of  RCRA  or 
other  applicable  Federal  or  State 
authority.  For  purposes  of  this  section,  a 
RCRA  "land  disposal  facility"  is  any 
RCRA  facility  at  which  a  land  disposal 
unit  is  located,  regardless  of  whether  a 
land  disposal  unit  is  the  receiving  unit. 

(C)  Other  units  at  RCRA  Subtitle  C 
treatment,  storage,  and  permit-by-rule 
facilities.  For  RCRA  Subtitle  C 
treatment,  storage  and  permit-by-rule 


facilities,  releases  of  any  hazardous 
waste,  hazardous  constituent,  or 
hazardous  substance  from  non-receiving 
units  at  facilities  receiving  CERCLA 
wastes  resulting  from  post-SARA 
decision  documents  must  be  evaluated 
to  determine  if  they  pose  a  significant 
threat  to  public  health  or  the 
environment.  The  facility  should  not  be 
used  if  the  responsible  Agency 
determines  that  such  a  threat  exists 
unless  that  release  is  addressed  by  an 
enforceable  agreement  for  corrective 
action  under  Subtitle  C  of  RCRA  or 
other  applicable  Federal  or  State 
authority. 

(D)  All  other  facilities.  CERCLA 
wastes  resulting  from  a  post-SARA 
decision  document  should  not  be 
transferred  to  any  unit  at  a  non-Subtitle 
C  facility  if  the  responsible  Agency  has 
information  indicating  that  an 
environmentally  significant  release  of 
hazardous  substances  has  occurred  at 
that  facility.  However,  the  facility  may 
be  used  if  the  responsible  Agency 
determines  that  the  release  is  addressed 
by  an  enforceable  agreement  for 
corrective  action  under  an  applicable 
Federal  or  State  authority. 

(iii)  Releases  are  not  considered  to  be 
"controlled"  or  "addressed"  for  the 
purpose  of  this  section  during  the 
pendency  of  administrative  or  judicial 
challenges  to  corrective  action 
programs,  unless  the  facility  has  made 
the  requisite  showing  under  §  300.440(e). 

(3)  Relevant  conditions.  CERCLA 
wastes  resulting  from  pre-SARA 
decision  documents  shall  not  be 
transferred  to  an  off-site  facility  if  there 
are  environmental  conditions  at  the 
facility  that  pose  a  significant  threat  to 
public  health,  welfare,  or  the 
environment,  or  affect  the  satisfactory 
operation  of  the  facility. 

(c)  Basis  for  determining 
acceptability.  (1)  In  order  to  determine 
compliance  status,  a  facility  must  have 
received  an  appropriate  facility 
compliance  inspection  within  six 
months  prior  to  receiving  the  CERCLA 
waste.  For  non-Subtitle  C  facilities,  and 
for  all  facilities  receiving  wastes  from 
pre-SARA  actions,  this  inspection 
should  also  serve  to  determine  if  there 
are  any  environmentally  significant 
releases  or  relevant  conditions. 

(2)  In  order  to  assess  the  status  of 
releases  at  facilities  being  considered  to 
receive  wastes  resulting  from  post- 
SARA  decision  documents,  RCRA 
Subtitle  C  facilities  should  have 
undergone  a  RCRA  Facility  Assessment 
(RFA)  or  an  equivalent  facility-wide 
investigation  before  receiving  waste; 
where  a  determination  of  release  has 
already  been  made,  the  facility  must  be 


under  a  corrective  action  program  which 
includes  a  facility-wide  investigation 
before  it  may  receive  CERCLA  waste.  In 
addition,  RCRA  Subtitle  C  land  disposal 
facilities  must  have  received  a 
comprehensive  ground-water  monitoring 
evaluation  (CME)  or  operation  and 
maintenance  (O&M)  inspection  within 
the  year  preceding  the  determination  of 
acceptability. 

(d)  Determination  of  unacceptability. 
(1)  Upon  initial  determination  by  the 
responsible  Agency  that  a  facility  being 
considered  for  the  off-site  transfer  of 
any  CERCLA  waste  does  not  meet  the 
criteria  for  acceptability  stated  in 
§  300.440(b),  the  responsible  Agency 
shall  notify  the  owner/operator  of  such 
facility  of  its  unacceptability  status.  The 
notice  will  be  sent  by  certified  and  first- 
class  mail,  return  receipt  requested.  The 
certified  notice,  if  not  acknowledged  by 
the  return  receipt  card,  should  be 
considered  to  have  been  received  by  the 
addressee  if  properly  sent  by  regular 
mail  to  the  last  address  known  to  the 
responsible  Agency. 

(2)  The  notice  shall:  state  that  based 
on  available  information  from  an  RFA, 
inspection,  or  other  data  sources,  the 
facility  has  been  found  not  to  meet  the 
requirements  of  S  300.440;  cite  the 
specific  acts,  omissions,  or  conditions 
which  form  the  basis  of  these  findings; 
and  inform  the  owner/operator  of  the 
procedural  recourse  available  under  this 
regulation. 

(3)  The  facility  may  continue  to 
receive  CERCLA  waste  for  60  calendar 
days  after  the  date  of  issuance  of  the 
notice. 

(4)  If  the  owner  or  operator  of  the 
facility  in  question  submits  a  written 
request  for  an  informal  conference  with 
the  responsible  Agency  within  10 
calendar  days  from  the  issuance  of  the 
notice,  the  responsible  Agency  shall 
provide  the  opportunity  for  such 
conference  no  later  than  30  calendar 
days  after  the  date  of  the  notice,  if 
possible,  to  discuss  the  basis  for  the 
underlying  violation  or  release 
determination,  and  its  relevance  to  the 
facility's  acceptability  to  receive 
CERCLA  cleanup  wastes.  If 
unacceptability  is  based  on  an 
inspection  or  enforcement  action  taken 
by  the  State,  in  the  case  where  EPA 
issues  the  notice,  a  representative  of  the 
State  may  be  present  at  the  meeting.  If 
no  State  representative  is  present,  EPA 
shall  notify  the  State  of  the  outcome  of 
the  conference.  An  owner/operator  may 
submit  written  comments  by  the  30th 
day  after  issuance  of  the  notice,  in 
addition  to  or  instead  of  requesting  an 
informal  conference. 

(5)  If  the  owner  or  operator  neither 
requests  an  informal  conference  nor 


submits  written  comments,  on  the  60th 
day  after  the  notice  is  issued,  the  facility 
immediately  becomes  unacceptable  to 
receive  CERCLA  waste.  The  facility  will 
remain  unacceptable  until  such  time  as 
the  responsible  Agency  notifies  the 
owner  or  operator  otherwise. 

(6)  If  an  informal  conference  is  held  or 
written  comments  are  received,  the 
responsible  Agency  will  notify  the 
owner/operator  in  writing  whether  or 
not  the  information  provided  is 
sufficient  to  support  a  determination  of 
acceptability.  Unless  information 
provided  by  the  owner/ operator  is 
sufficient  to  support  a  determination  of 
acceptability,  the  facility  becomes 
unacceptable  on  the  60th  calendar  day 
after  issuance  of  the  original  notice  of 
unacceptability. 

(7)  Within  10  days  of  hearing  from  the 
responsible  Agency  after  the  informal 
conference  or  the  submittal  of  written 
comments,  the  owner/operator  may 
request  a  reconsideration  of  the 
unacceptability  determination  by  the 
EPA  Regional  Administrator  or 
appropriate  State  official. 
Reconsideration  may  be  by  review  of 
the  record,  by  conference,  or  by  other 
means  deemed  appropriate  by  the 
reviewing  official;  reconsideration  does 
not  automatically  stay  the  determination 
beyond  the  60-day  period.  The  owner/ 
operator  will  receive  notice  in  writing  of 
the  decision  of  the  RA  or  State  official. 

(8)  The  responsible  Agency  may 
decide  to  extend  the  60-day  period  if  it 
requires  more  time  to  review  a 
submission.  The  responsible  Agency 
shall  notify  the  facility  owner/operator 
in  writing  if  it  extends  the  60  days. 

(9)  The  responsible  Agency  may 
decide  that  a  facility's  unacceptability  is 
immediately  effective  in  extraordinary 
situations  such  as,  but  not  limited  to, 
emergencies  at  the  facility  or  egregious 
violations.  The  responsible  Agency  shall 
notify  the  facility  owner/operator  of  its 
immediate  unacceptability. 

(e)  Unacceptability  during 
administrative  and  judicial  challenges 
of  corrective  action  decisions.  For  a 
facility  with  releases  that  are  subject  to 
a  corrective  action  permit,  order,  or 
decree,  an  administrative  or  judicial 
challenge  to  the  corrective  action  (or  to 
a  permit  modification  calling  for 
additional  corrective  action)  shall  not  be 
considered  to  be  part  of  a  corrective 
action  "program"  controlling  those 
releases  and  shall  not  act  to  stay  a 
determination  of  unacceptability  under 
this  rule.  However,  such  facility  may 
remain  acceptable  to  receive  CERCLA 
waste  during  the  pendency  of  the  appeal 
or  litigation  if: 


(1)  It  satisfies  the  responsible  Agency 
that  adequate  interim  corrective  action 
measures  will  continue  at  the  facility;  or 

(2)  It  demonstrates  to  the  responsible 
Agency  the  absence  of  a  need  to  take 
corrective  action  during  the  short-term, 
interim  period. 

Either  demonstration  may  be  made 
during  the  60-day  review  period  in  the 
context  of  the  informal  conference  and 
RA/State  official  reconsideration. 

(f)  Re-evaluating  unacceptability.  If. 
after  notification  of  unacceptability  and 
the  opportunity  to  confer  as  described  in 
§  300.440(d),  the  facility  remains 
unacceptable,  the  facility  can  regain 
acceptability.  A  facility  found  to  be 
unacceptable  to  receive  CERCLA 
wastes  based  on  relevant  violations, 
releases,  or  relevant  conditions  may 
regain  acceptability  if  the  following 
conditions  are  met: 

[1]  Judgment  on  the  merits.  The 
facility  has  prevailed  on  the  merits  in  an 
administrative  or  judicial  challenge  to 
the  finding  of  noncompliance  or 
uncontrolled  releases  upon  which  the 
unacceptability  determination  was 
based. 

(2)  Relevant  violations.  The  facility 
has  demonstrated  to  the  responsible 
Agency  its  return  to  physical 
compliance  for  the  relevant  violations 
cited  in  the  notice. 

(3)  Releases,  (i)  All  releases  from 
receiving  units  at  RCRA  Subtitle  C 
facilities  have  been  eliminated  and  prior 
contamination  from  such  releases  is 
controlled  by  a  corrective  action 
program  approved  under  Subtitle  C  of 
RCRA. 

(ii)  All  releases  from  other  units  at 
RCRA  Subtitle  C  land  disposal  facilities 
are  controlled  by  a  corrective  action 
program  approved  under  Subtitle  C  of 
RCRA. 

(iii)  A  RCRA  Subtitle  C  corrective 
action  program  may  be  incorporated 
into  a  permit,  order,  or  decree,  including 
the  following:  a  corrective  action  order 
under  RCRA  section  3008(h)  or  section 
7003,  a  RCRA  permit  under  40  CFR 
264.100  or  264.101,  or  a  permit  under  an 
equivalent  authority  in  a  State 
authorized  for  corrective  action  under 
RCRA  section  3004(u).  Releases  will  be 
deemed  controlled  upon  issuance  of  the 
order,  permit,  or  decree  which  initiates 
and  requires  completion  of  one  or  more 
of  the  following:  a  RCRA  Facility 
Investigation,  a  RCRA  Corrective 
Measures  Study,  and/or  Corrective 
Measures  Implementation.  The  release 
remains  controlled  as  long  as  the  facility 
is  in  compliance  with  the  order,  permit, 
or  decree,  and  enters  into  subsequent 
agreements  for  implementation  of 
additional  corrective  action  measures 
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when  necessary,  except  during  periods 
of  administrative  or  judicial  challenges, 
when  the  facility  must  make  a 
demonstration  under  §  300.440(e)  in 
order  to  remain  acceptable. 

(iv)  All  releases  from  other  units  at 
RCRA  Subtitle  C  treatment  and  storage 
facilities  must  either  be  deemed  by  the 
responsible  Agency  not  to  pose  a 
significant  threat,  or  be  controlled  by  a 
corrective  action  program  as  described 
in  §  300.440{f}(3)(iii). 

[v]  Facilities  with  releases  regulated 
under  other  applicable  Federal  laws,  or 


State  laws  under  a  Federally-delegated 
program  may  regain  acceptability  under 
this  section  if  the  releases  are  deemed 
by  the  responsible  Agency  not  to  pose  a 
significant  threat  to  human  health  or  the 
environment,  or  if  the  facility  enters  into 
an  enforceable  agreement  under  those 
laws  to  conduct  corrective  action 
activities  to  control  releases. 

(4)  Relevant  conditions.  Facilities  with 
relevant  conditions  that  are  receiving 
CERCLA  wastes  resulting  from  pre- 
SARA  decision  documents  may  regain 
acceptability  under  this  section  by 


entering  into  an  enforceable  agreement 
to  correct  the  conditions  under  the 
applicable  statute. 

(5)  An  unacceptable  facility  may  be 
reconsidered  for  acceptability  whenever 
the  responsible  Agency  finds  that  the 
facility  fulfills  the  criteria  stated  in 
§  300.440(b).  Upon  such  a  finding,  the 
responsible  Agency  shall  notify  the 
facility  in  writing. 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

"Books."  Thoreau  once  wrote,  "are  the  treasured  wealth  of  the  world,  the 
inheritance  of  generations  and  nations."  In  the  love  of  books  and  the  accumu- 
lated learning  they  represent  lie  the  heritage  and  the  hope  of  mankind.  For  us 
in  America,  that  love  by  tradition  and  experience  has  been  a  decisive  force  in 
our  existence  and  development  as  a  free  people.  We  proclaimed  it  so  for  all 
eternity  in  the  First  Amendment  to  our  Constitution,  and  we  proved  it  so  at  the 
dawn  of  the  American  Revolution  when  we  chose  as  our  foremost  weapon  the 
printing  press. 

During  National  Book  Week,  we  pause  to  recall  all  that  books  have  had  to  do 
not  only  with  the  founding  and  building  of  this  land,  but  also  with  the 
transmission  of  those  ideas  and  practical  achievements  that  form  the  basis  of 
our  culture.  Published  maps,  journals,  and  accounts  of  explorers,  adventurers, 
and  missionaries  inspired  the  early  pioneers  to  follow  them  across  new 
horizons  of  discovery  in  the  Americas.  Likewise,  the  writings  of  political 
philosophers  and  scholars  from  ancient  times  onward  imparted  wisdom  and 
knowledge  to  the  lovers  of  liberty  who  declared  our  country's  independence. 
Another  book,  the  Bible,  gave  them  enduring  inspiration  and  deep  confidence 
in  the  transcendent  value  of  their  struggle. 

Anyone  who  doubts  the  power  or  permanence  of  books  need  only  look  today 
at  countries  around  the  world  where  the  mere  composition,  printing,  binding, 
and  distribution  of  a  book  is  a  prosecutable  act  of  defiance  against  the  state. 
Even  the  rulers  of  these  regimes  must  secretly  acknowledge  the  futility  of  their 
aims.  For  the  printed  word  is  an  implacable  enemy  of  tyranny,  whether  that 
tyranny  comes  in  the  form  of  official  censorship  by  government  or  fashionable 
neglect  by  academia.  In  every  society,  the  goals  of  education  must  include 
such  a  wide  experience  of  the  best  books  that  intellectual  independence  and 
critical  thinking  become  the  natural  assets  of  each  citizen. 

Our  free  society,  then,  must  prize  its  libraries  just  as  it  values  its  liberties.  We 
can  all  resolve  during  National  Book  Week  to  take  stock  of  our  own  reading 
practices  and  our  attentiveness  to  sharing  books  with  others,  especially  the 
young.  Technological  change  and  specialized  publications — electronic  books, 
braille  and  large-print  media  for  the  visually  impaired,  recorded  books  and 
other  forms — have  greatly  increased  the  accessibility  of  all  kinds  of  literature. 
Promoting  even  broader  dissemination  of  book  learning,  including  efforts  to 
achieve  100  percent  literacy  in  our  Nation,  is  the  proper  concern  of  all 
Americans.  Truly  we  owe  it  to  future  generations  to  understand,  preserve,  and 
pass  on  the  wisdom  of  the  ages  found  only  in  books. 

The  Congress,  by  Senate  Joint  Resolution  342,  has  designated  the  period  of 
November  28  through  December  5,  1988,  as  "National  Book  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  occasion. 
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NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  28  through  December  5,  1988,  as 
National  Book  Week,  and  I  urge  all  Americans  to  observe  this  week  with 
appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5915  of  November  23,  1988 
Vocational-Technical  Education  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Over  the  years,  our  Nation  has  benefited  greatly  from  persons  who  have 
developed  their  vocational  and  technical  skills  and  used  those  skills  in  helping 
to  build  strong  and  vibrant  communities.  Today.  America's  industries  and 
businesses  are  facing  new  challenges  in  a  more  competitive  international 
environment,  and  to  continue  to  prosper  they  must  achieve  a  higher  level  of 
innovation  and  productivity  than  ever  before.  To  assist  in  meeting  this 
challenge,  young  people  must  have  a  firm  foundation  in  the  basic  skills  that 
will  enable  them  to  fill  jobs  that  require  advanced  vocational  and  technical 
training. 

Various  studies  have  projected  that  the  future  job  market  will  consist  more 
and  more  of  such  technically  intensive  occupations.  If  our  economy  is  to  have 
a  sufficient  crop  of  candidates  for  these  occupations,  it  must  be  able  to  rely 
upon  a  large  and  growing  pool  of  trained  vocational  educators.  Fortunately, 
there  are  dozens  of  State  and  national  groups  committed  to  quality  education 
in  vocational  specialties,  and  these  groups  are  attuned  to  economic  trends  and 
supportive  of  professional  educators  in  the  technical-vocational  fields.  Gener- 
al pubhc  awareness  is  important,  too.  During  Vocational-Technical  Education 
Week,  all  Americans  can  pause  to  consider  the  need  for  strong  vocational 
education  programs  that  enjoy  the  full  support  of  our  communities. 

The  Congress,  by  House  Joint  Resolution  572,  has  designated  the  period  of 
November  28  through  December  2.  1988,  as  "Vocational-Technical  Education 
Week"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  event. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  of  November  28  through  December  2. 
1988.  as  Vocational-Technical  Education  Week,  and  I  call  upon  the  people  of 
the  United  States  to  observe  this  event  with  appropriate  programs,  ceremo- 
nies, and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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Proclamation  5916  of  November  28,  1988 
To  Amend  Proclamation  5908 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  order  to  amend  paragraph  A  of  Proclamation  5908  of  November  18,  1988, 
"To  Amend  the  Quantitative  Limitations  on  Imports  of  Certain  Cheeses,"  I, 
RONALD  REAGAN,  President  of  the  United  States  of  America,  acting  under 
the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the  United 
States  of  America,  including  Section  701  of  the  Trade  Agreements  Act  of  1979. 
Section  604  of  the  Trade  Act  of  1974,  and  Section  1204(b)  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988,  do  hereby  proclaim  that: 

In  paragraph  A  of  Proclamation  5908,  the  tabular  material  which  reads: 

"Uruguay 943,569  4«2.000'" 

is  deleted,  and  the  tabular  material 

"Uruguay 943.569  428,000" 

is  inserted  in  lieu  thereof. 

This  Proclamation  shall  be  effective  November  18. 1988. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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46333-46444. 46605,  46862- 

46867. 47179. 47180. 47942- 

47944 

61 47024 

63 47024 

65 47024 

67 _ 44166 
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2 48950 

46 45661 ,  46745 
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2676 45906 
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525 45657 

529 45657 

1470 44716 
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30CFR 

15 46748 

56 44588 

57 44588 

75 46768 
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700 44356 

701 45190.  46976.  47378 

773 44144.44694 

780 45190,46976 

784 451 90,  46976 

785 47384 

815 45190,46976 

816 45190,46976 

817 45190,46976 

827 47384 
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Proposed  Rules: 
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56 45487 

57 45487 

206 47829 

91 4 47224 
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Proposed  Rules: 
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Proposed  Rules: 

199 44909 

21 9 45661 ,  46745 

279 44716 
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117 46448,46870 

165 44878 

334 47802,  47952 

Proposed  Rules: 

117 44038,  46885 

151 44617 

155 44617 

1 58 4461 7,  46977 

334 47226 

34  CFR 

316 45730 

318 45730 

790 47953 

Proposed  Rules: 

74 44716 

80 44716 

97 45661 ,  46745 

237 46072.  47977 

250 46404 

251 4641 1 

252 46404 

253 46404 

254 46404 

255 46404 

256 46404 

257 46404 

258 46404 

280 45874 

307 47466 

659 46416 

757 44578 

758 44578 

36  CFR 

Proposed  Rules: 

251 44144 

1206 44716 

1207 44716 

1250 44203 

1254 44203 

37  CFR 

1 47685.47803 

38  CFR 

3 45906,  46606 

17 46606 

36 44400 

Proposed  Rules: 

1 45944 

3 46634,  46635 

16 45661 ,  46745 

17 47726 

43 4471 6 

39  CFR 

111 44187 

Proposed  Rules: 

111 47830 

265 47977 

40  CFR 

52 44189.  44191,  45763. 


46608.  47188.  47189,  47530 
47686,  47689.  47690 

60 45764.  46614,  47616. 

47955 

61 45764.  46614,  46976 

81 47531 

180 44401.  46085,  47534, 

.       47810.47811 

185 S! 44401 

186 :. 44401 

228 f 44976 

253 46558 

261 47692 

262 45089 

280 44976 

281 44976 

704 46745 

712 46262 

716 45656,  46262.  46746 

Proposed  Rules: 

26 45661,  46745 

30 44716 

33 44716 

52 44485,  44487,  44491. 

44494,  44495.  4491 1,  45103. 

45285,  46093-46096,  46636. 

47547,  47548,  47730,  47978 

81 44912 

122 47632 

180 46098 

185 45946 

186 45946 

228 44617,  44620.  45519. 

47979 

261 45106.45112.45523. 

45948.47731 

270 46474 

271 47737 

272 47737 

300 47980.  4821 8 

403 47632 

721 47228 

761 45288 

795 45289 

799 45289.  47228 

41  CFR 

101-40 47191 

101-44 47197 

101-45 47534 

201-1 471 98 

201-2 47198 

201-23 47198 

201-24 47198 

42  CFR 

57 46546.  46552 

405 47199 

406 47199 

407 47199 

Proposed  Rules: 

50 45781 

57 44496 

60 44913 

43  CFR 

4 47693 

3160 46798 

Public  Land  Orders: 

6688 46871 

6689 47955 

Proposed  Rules: 

12 44716 

2200 45782 

31 90 47904 


44  CFR 

8 47210 

11 47210 

63 44193 

64 44193,  46449,  47694 

47695,  47697 

65 47812,  47813 

67 47814 

Proposed  RuieK 

13 44716 

67 44915.  46478,  47831 

221 47232 

45  CFR 

5 47697 

303 47708 

801 45247 

PropoMd  RuteK 

3 46886 

46 45661 .  46745 

74 44716 

92 44716 

603 44716 

670 45119 

690 45661 ,  46745 

1 1 57 44716 

1174 44716 

1184 44716 

1234 44716 

1304 47235 

1305 47235 

1308 47235 

2015 44716 

46  CFR 

Ch.  1 46871 

4 47064 

5 47064 

16 47064 

31 44010 

70 44010 

90 44010 

1 07 44010 

188 44010 

581 44879 

Proposed  Rules: 

25 44617 

221 44206 

390 45783.  46977 

585 44039 

587 44039 

588 44039 

47  CFR 

0 47535 

1 44195.  44196 

13 46454 

15 46615 

22 47212 

43 44196,  47817 

64 47535 

73 44197.  44198,  44404. 

44405,  45094,  45095.  45479- 

45482,  46085-46087.  47213 

76 46615 

80 46454 

90 44144 

95 44144.  4771 1 

Proposed  Rules: 

22 44207 

69 47836 

73 44208-44210.  44502- 

44504.  45127.  45523,  45524, 
45948.  46099.  47235 

80 44210 

90 45128 
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48CFR 

201 46455 
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852 46872 
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2401 46532 
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241 5 46532 

2416 46532 

2419 46532 
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2424 46532 

2426. 46532 

2427 46532 

2432 46532 

2434 46532 

2437 46532 

2442 46532 

2446 46532 

2451„ 46532 

2452 46532 

2453 46532 

PropoMd  Rul«*: 

14 46792 

1 5. 46792 

28 - 44564 

47 45742 

52 44564,  45742.  46792 

53 44564 

512 47551 

546 _ 47551 

552 45293,  47551 

932 45294 

952 45294 

49CFR 

40._ 47002 

199 47084 

217 47102 

219 47102,47819 

387 47542 

390..._ 47542 

391 47134.47542 

394 47134 

395 44588,  47542 

653 471 56 

1004 47219 

1041 47219 

1042 47219 

1140 46087 

1152 45765 

1201 46619 

Proposed  Rii<*«: 

Ch.  II 47554 

11 45661.46745 

18 44716 

171 45868 

1 72 45525.  45868 


173 45525,  45868 

174 45868 

175 45868 

176 45868 

177 45868 

178 45868 

179 45868 

229 47557 

571 44211,  44823,  44627, 

45128,47982 

574 44632 

575 45527 

1135 47558 

1152 47559 

50CFB 

17 45858,  45861 

20 44589,  44695 

380 46872 

642 45097.  47718 

644 45098 

655 45784 

658 45270,  46745 

663 47956 

672 4401 1 

675 47544 

Proposed  Rules: 

16 45788 

1 7 „ 45788,  46479 

18 45788 

20 „„ 45296 

33 44043 

611 44047,  46482,  46890, 

47993. 47998 

646 44975 

651 44975.  45301.  47299 

652 48002 

655 45854 

663 _ 46890 

672 47993 

675.„ 47998 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  wtiich 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  incfusion 
in  today's  List  of  Put>Hc 
Laws. 
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This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
ttie  Code  of  Federal  Regulatk>ns.  which  is 
published  ur>der  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Implementation  of  Severe  Accident 
Policy  for  Future  LWRs  of 
Evolutionary  Design 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  On  August  8. 1985.  the 
Commission  issued  a  Severe  Accident 
Policy  Statement  (50  FR  32138)  that 
provided  general  guidance  concerning 
the  approach  to  be  used  for  treating 
postulated  severe  accidents  in  both 
existing  and  future  reactors.  The  staff 
has  undertaken  to  develop  more 
detailed  guidance  to  implement  the 
severe  accident  poUcy  for  those  future 
Light  Water  Reactors  (LWRs)  of 
evolutionary  design  (Advanced  Boiling 
Water  Reactor.  CE-System  80-f-.  SP/90) 
and  the  Electric  Power  Research 
Institute's  Advanced  LWR 
Requirements'  Document  and  intends  to 
hold  periodic  public  meetings  to  inform 
the  public  of  this  work  and  to  solicit 
comments.  On  June  9. 1988.  the  first  of 
these  meetings  was  held.  The  second 
meeting  is  planned  for  Tuesday, 
December  13. 1988  fi-om  8:30  a.m.  to  5:30 
p.m.  at  the  Crowne  Plaza  Holiday  Inn  at 
1750  Rockville  Pike,  Rockville,  Maryland 
20852.  phone:  (301)  468-1100.  The  Crown 
Plaza  is  located  near  the  Twinbrook 
Metro  Station.  Future  meetings  will  also 
be  announced  in  the  Federal  Register.  In 
this  second  meeting,  the  NRC  staff  will 
present  an  update  on  the  status  of  the 
development  of  regulations  and 
guidance  for  the  implementation  of  the 
Commission's  severe  accident  policy  for 
the  evolutionary  LWR  designs.  A 
meeting  agenda  is  listed  below.  Persons 
wishing  to  make  presentations  on  any  of 
these  agenda  items  should  notify  the 


contact  listed  below  at  least  one  week 
prior  to  the  meeting.  Anyone  who 
cannot  attend  the  meeting  should  send 
their  comments  to  the  contact. 

FOR  FURTHER  INFORMATION  CONTACT. 

Brad  Hardin.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Telephone  (301)  492-3722. 
MEETING  topics:  The  following  topics 
will  be  discussed  in  the  meeting: 

1.  Introduction  and  Background. 

2.  Plans,  approach  and  schedule  for 
implementation  of  severe  accident 
requirements  and  guidance. 

3.  Coordination  with  review  effort  on 
evolutionary  standard  LWR  designs. 

4.  Important  Severe  Accident  issues 
and  challenges  being  considered  for 
evolutionary  LWR  designs. 

5.  Open  discussion. 

6.  Summary. 

Dated  in  Rockville,  Maryland,  this  23d  day 
of  November,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  L  King, 

Chief,  Advanced  Reactors  and  Generic  Issues 
Branch,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  88-27569  Filed  11-28-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  88-ASW-15] 

AHeration  of  VOR  Federal  Airways;  TX 

agency:  Federal  Aviation 
Administration  (FFA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-77 
and  V-568  located  in  the  vicinity  of 
Millsap,  TX,  by  realigning  V-77  between 
Abilene,  TX.  and  Wichita  Falls.  TX.  and 
by  extending  V-568  from  Acton.  TX.  to 
Wichita  Falls.  This  action  permits 
additional  flexibility  for  maneuvering 
traffic  in  the  Dallas/Fort  Worth  Airport 
terminal  area,  thereby  reducing 
controller  coordination  and  workload. 

EFFECTIVE  DATE:  0901  UTC.  February  9. 

1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 


240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

History: 

On  May  16, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  W-77  by  realigning  that 
airway  between  Abilene,  TX  and 
Wichita  Falls,  TX,  and  by  extending 
V-568  from  Acton,  TX  via  Millsap,  TX, 
to  Wichita  Falls,  (53  FR  17225).  The 
realigimient  extends  the  Dallas/Fort 
Worth  (DFW)  terminal  airspace,  as  well 
as  improves  the  traffic  flow  in  the 
Sheppard  Air  Force  Base  terminal  area. 
Also,  the  rapid  growth  of  air  traffic  in 
and  arotmd  the  DFW  Metroplex  has 
outgrown  the  current  assigned  airspace. 
This  action  improves  coordination 
procedures,  reduces  en  route  and 
terminal  delays,  and  reduces  controller 
workload.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendinent  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  Airways  \-77 
and  V-568  located  in  the  vicinity  of 
Millsap.  TX,  by  realigning  V-77  between 
Abilene,  TX,  and  Wichita  Falls,  TX,  and 
by  extending  V-568  from  Acton,  TX,  via 
Millsap,  TX  to  Wichita  Falls.  This  action 
permits  additional  flexibility  for 
maneuvering  traffic  in  the  Dallas/Fort 
Worth  Airport  terminal  area,  thereby 
reducing  controller  coordination  and 
workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.123    [Amand«d] 

1.  §  71.123  is  amended  as  follows: 
V-77    (Amended] 

By  removing  the  words  "via  Abilene, 
TX;  Wichita  Falls.  TX;"  and  substituting 
the  words  "Abilene,  TX;  INT  Abilene 
047'  and  Wichita  Falls.  TX.  204' 
radicals;  Wichita  Falls;" 
V-568    [Amended] 

By  removing  the  words  "to  Acton"  and 
substituting  the  words  "Acton;  Millsap, 
TX:  to  Wichita  Falls.  TX" 

Issued  in  Washington,  DC.  on  NovemEter 
23.1988. 
Harold  W.  Becker, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doa  88-27522  Filed  11-29-88;  8:45  am] 

MLUNG  CODE  4S10-13-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1312 

Importation  and  Exportation  of 
Controlled  Substances;  Nomenclature 
Ctianges 

aoency:  Drug  Enforcement 
Administration.  Justice. 


action:  Final  rule. 


summary:  This  action  changes  certain 
office  designations  which  are  currently 
listed  in  Part  1312.  Importation  and 
exportation  of  controlled  substances,  of 
Title  21  of  the  Code  of  Federal 
Regulations  in  order  to  accurately  reflect 
the  internal  organization  of  the  Drug 
Enforcement  Administration. 

It  contains  no  substantive  changes  in 
any  regulations.  Therefore,  no  comments 
have  been  solicited  and  the  action  is 
being  issued  as  a  final  rule. 
EFFEC1WE  DATE:  November  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel.  Chief.  State  and 
Industry  Section.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  1405  I  Street  NW., 
Washington,  DC  20537.  telephone:  (202) 
633-1216. 
SUPPLEMENTARY  INFORMATION:  It  has 

been  determined  that  this  is  an  internal 
management  matter  not  requiring 
consultation  with  the  Office  of 
Management  and  Budget  (OMB)  and 
that  no  Federalism  considerations  are 
involved.  The  Deputy  Assistant 
Administrator  of  DEA  hereby  certifies 
that  these  matters  will  have  no 
significant  negative  impact  upon  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  821  and 
871  (b)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Office  of  Diversion  Control  by  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator  hereby  orders  that  21 
CFR  Part  1312  of  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  as 
follows: 

List  of  Subjects  in  21  CFR  Part  1312 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration,  Drug  traffic  control. 
Exports.  Imports.  Narcotics.  Reporting 
requirements. 

PART  1312— [AMENDED] 

1.  The  authority  citation  for  Part  1312 
continues  to  read  as  follows: 

Audiority:  21  U.S.C.  952,  953,  954,  957,  958. 

§§  1312.14, 1312.16. 1312.19, 1312.24. 
1312.25, 1312.28, 1312.31  and  1312.32 
(Amended] 

2.  21  CFR  1312.14(a),  1312.16(b). 
1312.19  (a)  and  (b),  1312.24(a),  1312.25. 
1312.28(c).  1312.31(b)  and  1312.32(a)  are 
amended  by  removing  the  words 
"Diversion  Operations  Section"  and 


replacing  them  with  the  words  "Drug 
Control  Section". 

Date:  Noveinl>er  10. 1988. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  88-27484  Filed  11-29-88;  8:45  am] 
BIUJNO  CODE  44ie-0»4l 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcotioi,  Tol»acco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-278:  Ref:  Notices  Na  639, 650] 

Wild  Horse  Valley  Vitlcultural  Area; 
California 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

summary:  This  final  rule  establishes  a 
vitlcultural  area  in  the  mountains 
between  Napa  and  Solano  Counties. 
Califonua,  to  be  knovra  as  Wild  Horse 
Valley.  The  vitlcultural  area  is  located 
just  five  miles  east  of  the  City  of  Napa. 
It  contains  vineyards  in  both  Napa  and 
Solano  Counties.  The  petition  was 
submitted  by  John  Newmeyer  of  Napa 
and  four  other  interested  persons.  TTiis 
final  rule  is  based  on  a  notice  of 
proposed-rulemaking  (Notice  No.  639) 
published  in  the  Federal  Register  on 
September  16, 1987.  at  52  FR  179,  and  a 
notice  of  proposed  rulemaking  (Notice 
No.  650)  reopening  the  comment  period, 
published  in  the  Federal  Register  on 
December  21. 1987,  at  52  FR  48279.  The 
establishment  of  vitlcultural  areas  and 
the  subsequent  use  of  vitlcultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  wines  they 
may  purchase.  The  use  of  this 
vitlcultural  area  as  an  appellation  of 
origin  will  also  help  winemakers 
distinguish  their  products  from  wines 
made  in  other  areas. 
effective  date:  December  3a  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  A.  Reisman,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20226,  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  publishad 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 


Part  4.  These  regulations  allow  the 
establishment  of  definite  vitlcultural 
On  October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR, 
providing  for  the  listing  of  approved 
American  vitlcultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin.  Section  4.25(e)(1),  Title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguished  by  geographical  featiu-es, 
the  boundaries  of  which  have  been 
delineated  in  Subpart  C  of  Part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  a  viticultural 
area.  Any  interested  person  may 
petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
featiues  of  the  proposed  area  from 
siuTounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
maps  with  \he  boundaries  prominently 
marked. 

Petition 

ATF  received  a  petition  proposing  a 
viticultural  area  encompassing  a  valley 
near  Napa,  California,  approximately 
five  and  one-third  miles  long  and  one 
and  two-thirds  miles  across  at  its  widest 
point.  The  total  area  of  the  viticultural 
area  is  3,300  acres  of  5.16  square  miles. 
Currently,  there  are  73  acres  of  wine 
grapes  in  the  Wild  Horse  Valley 
viticultural  area.  According  to  the 
petitioner,  recent  studies  of  other  sites 
in  the  area  indicate  the  feasibility  of 
more  than  tripling  the  number  of  acres 
planted  to  wine  grapes,  and  additional 
plantings  are  being  considered.  There 
are  currently  no  bonded  wineries  in  the 
viticultural  area,  but  two  small  wineries 
are  planned.  Because  of  its  proximity  to 
San  Francisco  Bay  and  its  elevation,  the 
viticultural  conditions  in  Wild  Horse 
Valley  are  different  from  grape-growing 
conditions  in  other  valleys  in  the  eastern 
coast  ranges  of  Napa  County,  such  as 
Wooden,  Gordon,  Pope,  Foss,  and  Chiles 
Valleys,  which  tend  to  be  more 


continental  in  climate.  The  Wild  Horse 
Valley's  predominant  soils,  climate,  and 
elevations  are  also  different  from  those 
predominating  in  the  portion  of  the 
overlapping  Green  Valley  in  Solano 
Coimty  (known  as  the  Solano  County 
Green  Valley  viticultural  area)  and  the 
adjacent  Coombsville  area  of  Napa 
Valley.  The  long  growing  season  of  the 
Wild  Horse  Valley,  its  rocky  soil  and 
windy  conditions  produce  grapes  that 
are  well-suited  to  winemaking. 
according  to  the  petitioner. 

Location  in  Relation  to  Established 
American  Viticultural  Areas 

The  Wild  Horse  Valley  viticultural 
area  is  within  the  North  Coast 
viticultural  area.  Wild  Horse  Valley 
partially  overlaps  the  Napa  Valley  and 
Solano  County  Green  Valley  viticultural 
areas.  The  Suisin  Valley  viticultural 
area  is  approximately  2.5  miles  east  of 
the  Wild  Horse  Valley.  It  is  separated 
from  the  Wild  Horse  Valley  only  by  the 
Solano  County  Green  Valley  viticultural 
area. 

Evidence  of  Name 

The  name  Wild  Horse  Valley  is  well 
documented.  The  petitioner  provided 
references  to  books  identifying  the  area 
as  Wild  Horse  Valley  as  early  as  1866. 
According  to  early  accounts,  wild  horses 
roamed  the  area  during  that  period,  thus 
the  name  Wild  Horse  Valley  was 
coined. 

Today,  the  name  Wild  Horse  Valley  is 
foimd  on  U.S.G.S.  maps  and  on  Napa 
County  road  maps.  One  of  the  two  roads 
leading  to  the  valley  is  named  "Wild 
Horse  Valley  Road,"  and  a  creek 
flowing  from  the  southeast  portion  of  the 
valley  into  Solano  County  Green  Valley, 
is  named  "Wild  Horse  Creek."  The 
large,  locally  known  horse  ranch  and 
equestrian  center.  Wild  Horse  Valley 
Ranch,  located  at  the  north  portion  of 
the  valley,  has  given  the  name  ample 
publicity  in  recent  years.  The  first 
vineyard  used  for  wine  production  in 
Wild  Horse  Valley  was  that  of  Joseph 
Vorbe  who  in  1881  had  50  acres.  The 
wine  historian,  William  F.  Heintz. 
pubUshed  a  report  entitled,  "Wild  Horse 
Valley's  Viticultural  History."  Part  of  the 
report  describes  the  historical  use  of  the 
name  Wild  Horse  Valley,  as  well  as  its 
viticultural  significance. 

Evidence  of  Boundaries 

The  boundaries  of  the  Wild  Horse 
Valley  are  defined  by  the  natural  terrain 
of  the  area.  This  hilly  upland  valley  is 
rimmed  by  higher  peaks  on  all  sides.  In 
its  center  are  two  large  constructed 
lakes  which  supply  water  to  the  City  of 
Vallejo.  To  the  west,  south,  and 
southeast,  mountainous  terrain  soon 


gives  way  to  alluvial  plains.  To  the 
north  and  northeast  the  terrain  is 
ruggedly  mountainous. 

For  ease  of  definition,  the  petitioner 
drew  the  boundary  of  the  viticultural 
area  %vith  straight  lines  for  the  most 
part,  connecting  prominent  peaks 
surrounding  the  valley.  This  boundary 
delineates  the  area  which  has  been 
historically  known  as  Wild  Horse 
Valley. 

Geographical  Evidence 

Climate  and  Elevation 

The  valleys  in  the  Coast  Ranges  east 
of  the  City  of  Napa  generally  tend  to 
have  a  drier,  more  continental  climate 
than  the  Napa  Valley  floor  and  vineyard 
sites  in  the  mountains  to  the  west  Many 
factors,  including  distance  from  sources 
of  marine  air,  simny  exposure,  and  heat- 
absorbing  rocky  outcroppings, 
contribute  to  warmer  summertime 
temperatures.  Because  of  its  location. 
Wild  Horse  Valley  is  an  exception  to 
this  generalization.  The  area  of  southern 
Napa  Valley  and  Wild  Horse  Valley 
have  lower  annual  temperatures  and 
smaller  aimual  temperature  ranges  as 
compared  with  the  northern  Napa 
Valley  and  most  of  the  eastern  coast 
ranges  of  Napa  County,  which  have 
higher  annual  tetq>eratures  and  larger 
annual  temperature  ranges.  Wild  Horse 
Valley's  southerly  location  near  San 
Pablo  and  Suisin  Bays  exposes  it  to  cool 
westerly  winds  blowing  in  from  the 
ocean  and  the  bay,  especially  in  spring 
and  summer.  Its  proximity  to  the 
Carquinez  Straits  and  its  tmprotected 
position  rising  out  of  bay  shore  flatlands 
on  two  sides  make  Wild  Horse  Valley 
an  unusually  windy  location.  This  air 
movement  combines  with  the  marine 
breezes  to  make  Wild  Horse  Valley 
windier  than  the  lower  elevaticMi  of  the 
Coombsville  area  of  Napa  Valley  to  the 
west,  and  the  more  inland  coast  range 
mountains  and  valleys  to  the  north,  and 
the  more  sheltered  Solano  County  Green 
Valley  viticultural  area.  The  Wild  Horse 
Valley  viticultural  area  also  enjoys 
longer  hours  of  sunlight  than 
Coombsville  area  and  Green  Valley. 
Summer  fogs  that  blanket  the  lower 
elevations  often  stop  below  the  altitude 
of  Wild  Horse  Valley.  In  spite  of  the 
longer  period  of  daylight.  Wild  Horse 
Valley's  customary  cool  winds  keep 
afternoon  temperatures  low.  A 
thermograph  study  done  in  1965  at  the 
ranch  of  James  Birkmyer  in  the  north 
end  of  the  valley  indicated  that  this  site 
has  a  Region  I  climate  (less  than  2,500 
degree  days)  as  classified  by  the 
University  of  California  at  Davis  system 
of  heat  sunmiation. 
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The  predominant  climate  of  the  Wild 
Horse  Valley  viticultural  area  and  the 
predominant  climate  of  the  overlapping 
Solano  County  Green  Valley  are 
different.  Available  thermograph  studies 
(1973-74)  of  Solano  County  Green 
Valley,  places  the  climate  of  this 
viticultural  area  in  mid-Region  III. 
Solano  County  Green  Valley  is  more 
sheltered  and  on  the  average,  warmer 
than  Wild  Horse  Valley.  The  1,000  to 
2.000  foot  elevation  of  the  Wild  Horse 
Valley  viticultural  area  is  generally 
higher  than  the  surrounding  valleys. 
Many  areas  of  Solano  County  Green 
Valley  have  much  lower  elevations  than 
Wild  Horse  Valley,  ranging  from  400  to 
800  feet  above  sea  level.  Because  of  the 
difference  in  elevation,  fog  is  more 
prevalent  in  Solano  County  Green 
Valley  than  in  Wild  Horse  Valley.  The 
average  annual  rainfall  in  Solano 
County  Green  Valley  is  twenty  to 
twenty-five  inches  per  year.  Over  the 
last  twenty  years  the  rainfall  in  Wild 
Horse  Valley  has  averaged  thirty-two 
inches  per  year. 

Soils 

The  soils  in  Wild  Horse  Valley  also 
set  it  apart  from  neighboring  areas.  The 
soils  in  Wild  Horse  Valley  are  primarily 
shallow,  well-drained,  sloping  stony 
loams  of  the  Hambright-Toomes 
association  found  only  in  mountainous 
uplands.  Specific  Wild  Horse  Valley  soil 
types  include  Hambright,  Toomes. 
Gilroy,  Coombs,  Sobrante  and  Trimmer 
loams.  The  soil  in  the  overlapping 
Solano  County  Green  Valley  is  primarily 
Conejo  clay  loam,  a  nearly  level,  deep, 
fine-textured  alluvial  soil  found  only  at 
low  elevations.  Soil  in  the  nearby 
Coombsville  area  of  Napa  Valley 
immediately  west  of  Wild  Horse  Valley 
consists  of  Coombs  loam  with  areas  of 
Kidd,  Haire,  Forward,  and  Sobrante 
soils.  The  soils  found  in  other  Napa 
County  areas  to  the  north  and  east  are 
primarily  Yolo  loam,  Pleasanton  loam, 
Diablo  clay  and  Millsholm  loam  in  the 
Cappel  Valley.  In  Foss  Valley  they 
consist  of  Maxwell  clay.  Bale  clay  loam 
and  Aiken  loam.  In  Gordon  Valley  they 
are  mostly  Bale  clay  loam.  Cole  silt 
loam,  Yolo  loam  and  Bressa-Dibble 
complex.  In  Wooden  Valley  they  mostly 
are  Bale  clay  loam,  Sobrante  loam.  Cole 
silt  loam.  Hair  clay  loam,  Diablo  clay. 
Clear  Lake  clay  and  Bressa-Dibble 
complex.  In  Chiles  Valley  they  are 
primarily  Pleasanton  loam,  Perkins 
gravelly  loam,  Henneke  gravelly  loam, 
Tehma  silt  loam,  Maxwell  clay  and 
Bressa-Dibble  complex.  In  Pope  Valley 
the  soils  consist  primarily  of  Pleasanton 
loam,  Perkins  gravelly  loam,  Henneke 
gravelly  loam.  Tehema  silt  loam. 


Maxwell  clay  and  Bressa-Dibble 
complex. 

Notice  of  Proposed  Rulemaking 

On  September  16, 1987,  Notice  No.  639 
was  published  in  the  Federal  Register 
with  a  30-day  comment  period.  In  that 
Notice,  ATF  invited  comments  from  all 
interested  parties  regarding  the  proposal 
to  establish  "Wild  Horse  Valley"  as  an 
American  viticultural  area.  Three 
comments  were  received  from  the  public 
during  the  30-day  comment  period.  Two 
of  the  three  comments  received  during 
the  comment  period  favored  approval  of 
the  proposed  viticultural  area.  The  one 
opposing  comment  came  from  the  Santa 
Lucia  Winery,  Inc.  of  Templeton, 
California.  The  Santa  Lucia  Winery  is 
located  in  the  Central  Coast  (Santa 
Maria  Valley]  region  of  California. 
Although  the  Santa  Lucia  Winery  is  not 
located  within  the  boundaries  of  the 
viticultural  area,  it  uses  the  name  "Wild 
Horse,"  "Wild  Horse  Winery,"  "Wild 
Horse  Cellars,"  and  "Wild  Horse 
Wines"  on  its  labels  and  advertising  of 
wines.  They  have  been  using  the  name 
"Wild  Horse"  on  their  wine  labels  since 
1985  and  they  also  hold  the  trademark 
rights  to  that  name.  On  October  30, 1987 
(2  days  prior  to  the  closing  date  of  the 
comment  period],  the  Santa  Lucia 
Winery,  Inc.,  requested  a  30-day 
extension  of  the  comment  period  to  fully 
review  the  Wild  Horse  Valley  proposal. 
The  Santa  Lucia  Winery  was  concerned 
about  the  impact  the  Wild  Horse  Valley 
viticultural  area  name  may  have  on  use 
of  their  trademark  "Wild  Horse." 

Reopening  of  Comment  Period 

In  light  of  the  request  from  the  Santa 
Lucia  Winery,  the  comment  period  for 
the  Wild  Horse  Valley  proposal  was 
reopened.  On  December  21, 1987.  Notice 
No.  650  was  published  in  the  Federal 
Register  with  a  30-day  reopening  of  the 
comment  period.  During  the  reopening  of 
the  comment  period  5  comments  were 
received.  One  comment  favored  the 
proposal  and  4  comments  were  opposed 
to  it.  The  one  comment  favoring 
approval  of  the  Wild  Horse  Valley 
viticultural  area  was  signed  by  3 
petitioner-grape  growers  that  own 
vineyards  within  the  boundaries  of  the 
viticultural  area.  They  said  that  they 
welcome  the  continued  use  of  the  name 
"Wild  Horse"  by  the  Santa  Lucia 
Winery. 

The  Santa  Lucia  Winery  submitted  a 
comment  opposing  the  approval  of  the 
Wild  Horse  Valley  viticultural  area 
because  of  the  trademark  issue.  The 
Napa  Valley  Vintners  Association  (a 
professional  association  of  Napa  Valley 
vintners]  also  was  opposed  to  the  Wild 
Horse  Valley  proposal.  The  association 


raised  two  issues.  They  thought  that  a 
3,300  acre  viticultural  area  with  only  73 
acres  of  grapes  raises  serious  policy 
issues.  They  were  particularly  troubled 
by  the  overlapping  boundaries  of  the 
Wild  Horse  Valley,  Solano  County 
Green  Valley  and  Napa  Valley 
viticultural  areas. 

Another  winery  raised  the  same  two 
issues.  Another  winery  was  opposed  to 
the  Wild  Horse  Valley  proposal  on  the 
basis  that  approval  would  serve  to 
confuse  consumers  and  muddy  all 
appellations  in  the  nearby  areas  by  the 
fact  that  it  cuts  across  existing 
viticultural  and  political  boundaries. 
ATF  would  like  to  respond  to  the  two 
comments  that  addressed  the  amount  of 
grape  acreage  planted  in  the  viticultural 
area.  ATF  has  not  set  any  specific 
guidelines  for  density  or  quantity  of 
grape  acreage  for  viticultural  areas. 
Viticultural  areas  must  confornr  to  the 
regulatory  requirements  of  27  CFR 
4.25a(e](l]  and  (e](2]].  When  all  of  the 
criteria  are  met,  a  delimited  grape- 
growing  region  may  be  established  as  a 
viticultural  area. 

Trademark  Issue 

The  Santa  Lucia  Winery  registered  the 
trademark  "Wild  Horse"  under  the 
Lanham  Act,  15  U.S.C.  Chapter  22,  in 
1985.  Santa  Lucia  contends  that  use  of 
the  viticultural  designation  "Wild  Horse 
Valley"  by  other  parties  will  infringe 
upon  their  Federally  registered 
trademark. 

It  is  not  the  policy  of  ATF  to  become 
involved  in  purely  private  disputes 
involving  proprietary  rights,  such  as 
trademark  infringement  suits.  However, 
in  the  event  a  direct  conflict  arises 
between  some  or  all  of  the  rights 
granted  by  a  registered  trademark  under 
the  Lanham  Act  and  the  right  to  use  the 
name  of  a  viticultural  area  established 
under  the  FAA  Act,  it  is  the  position  of 
ATF  that  the  rights  applicable  to  the 
viticultural  area  should  control.  ATF 
believes  that  the  evidence  submitted  by 
the  petitioner  establishes  that 
designation  of  the  Wild  Horse  Valley 
viticultural  area  is  in  conformance  with 
the  law  and  regulations.  Accordingly, 
ATF  finds  that  Federal  registration  of 
the  term  "Wild  Horse"  does  not  limit  the 
Bureau's  authority  to  establish  a 
viticultural  area  known  as  Wild  Horse 
Valley. 

Finally,  the  Santa  Lucia  Winery  will 
not  be  precluded  from  using  the 
designation  "Wild  Horse"  and  a  brand 
name  on  wine  labels  following  issuance 
of  this  regulation.  Pursuant  to  27  CFR 
4.39(i],  a  brand  name  of  geographical 
significance  may  be  used  if  it  previously 
appeared  on  labels  approved  prior  to 


July  7. 1986,  and  if  the  wine  is  also 
labeled  with  an  appellation  of  origin  (or 
some  other  statement  which  the  Director 
finds  to  be  sufficient  to  dispel  the  brand 
name's  geographic  connotation).  Since 
Santa  Lucia  has  been  using  their 
trademark  "Wild  Horse"  since  1985. 
they  may  continue  to  use  this  brand 
name  as  long  as  the  requirements  of 
S  4.39(i]  are  satisfied. 

Overlapping  Viticultural  Areas 

As  was  previously  stated,  the 
approved  Wild  Horse  Valley  viticultural 
area  partially  overlaps  the  Napa  Valley 
and  Solano  County  Green  Valley 
viticultural  areas.  The  entire  boundary 
of  the  Wild  Horse  Valley  completely 
overlaps  both  of  those  two  viticultural 
areas.  Consequently,  overlapping 
boimdaries  are  unavoidable  if  the  Wild 
Horse  Valley  is  to  be  established  as  a 
viticultural  area,  given  the  existing 
boundaries  of  those  previously 
established  viticultural  areas. 

ATF  finds  that  the  Wild  Horse  Valley 
viticuhural  area  satisfies  the  criteria 
established  in  27  CFR  4.25(e)  for 
approval  of  viticultural  areas.  Moreover, 
approval  of  this  viticultural  area  does 
not  preclude  approval  of  additional 
viticultural  areas,  vthen  the  individual 
viticultural  areas  satisfy  the  criteria  of 
name,  historic  or  current  evidence 
concerning  boundaries,  and  evidence 
relating  to  geographical  features  and 
climate. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  "Wild  Horse 
Valley"  as  a  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  the 
wine  derived  from  this  area.  ATF  is 
approving  this  area  as  being  distinct  and 
not  better  than  other  areas.  By 
approving  this  viticultural  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
wines  from  "Wild  Horse  Valley." 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.& 
604)  are  not  appUcable  to  this  final  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  Accordingly,  it  is  hereby 
certified  under  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  (5 


U.S.C  605(b))  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  milhon  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511, 44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Draftiiig  Information 

The  principal  author  of  this  document 
is  Edward  A.  Reisman,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  SubjecU  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

27  CFR  Part  9— American  Viticultural 
Areas  is  amended  as  follows: 

PART  »— [AMENDED] 

Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  reed  as  follows: 

Authority.  27  U.S.C.  205. 

Par.  2.  The  table  of  contents  in  27  CFR 
Part  9,  Subpart  C,  is  amended  to  add  the 
tide  of  9.124  to  read  as  follows: 

Sulipart  C— Approved  American  VIUcuKurai 
Areas 

*        *        *        •        • 
0.124    Wild  Horse  Valley. 

Par.  3.  Subpart  C  is  amended  by 
adding  {  9.124  to  read  as  follows: 


Subpart  C— Approved  American 
VWcultural  Areas 

{9.124    WHd  Horse  VMey. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Wild 
Horse  Valley." 

(b)  Approved  Map.  The  appropriate    • 
map  for  determining  the  boundaries  of 
the  "Wild  Horse  Valley"  viticultural 
area  is  one  U.S.G.S.  Quadrangle  (7.5 
Minute  Series)  map.  It  is  tided  Mt. 
George,  California  (1951),  photorevised 
1968. 

(c)  Boundaries.  The  boundaries  of  the 
Wild  Horse  Valley  viticidtural  area  (in 
Napa  and  Solano  Coimties)  are  as 
follows: 

(1)  The  beginning  point  is  on  the 
section  line  boundary  between  Section 
33,  Range  3  West  Township  6  North  and 
Section  4,  Range  3  West  To»vn8hip  5 
North,  Mount  Diablo  Range  and 
Meridian,  marked  with  an  elevation  of 
1,731  feet  which  is  a  northwest  comer 
of  the  boundary  between  Napa  and 
Solano  Counties. 

(2)  From  the  beginning  point  the 
boundary  runs  in  a  north-northeasterly 
direction  approximately  .9  mile  to  the 
simimit  of  an  unnamed  hill  having  a 
marked  elevation  of  1,804  feet 

(3)  Then  northeasterly  approximately 
.7  mile  to  the  summit  of  an  unnamed  hill 
having  a  marked  elevati<Hi  of  1,824  feet 

(4)  "Then  south-southeasterly 
approximately  .6  mile  to  the  summit  of 
an  unnamed  hill  having  a  marked 
elevation  of  1,866  feet 

(5)  Then  south-southeasterly 
approximately  .5  mile  to  the  summit  of 
an  unnamed  hill  having  a  marked 
elevation  of  2,062  feet 

(6)  Then  southerly  approximately  .7 
mile  to  the  summit  of  an  unnamed  hill 
having  a  marked  elevation  of  2,137  feet 

(7)  Then  south-southeasteriy 
approximately  .4  mile  to  the  summit  of 
an  uimamed  hill  having  a  marked 
elevation  of  1,894  feet 

(8)  Then  southerly  approximately  2.3 
miles  to  the  midpoint  of  the  section  line 
boundary  between  Sections  15  and  22, 
Township  ST^orth,  Range  3  West  Mount 
Diablo  Range  and  Meridian; 

(9)  Then  southwesteriy  approximately 
1.3  miles  to  the  summit  of  an  unnamed 
hill  having  a  marked  elevation  of  1.593 
feet 

(10)  Then  west-northwesteriy 
approximately  1.2  miles  to  the  summit  of 
an  unnamed  hill,  on  the  Napa/Solano 
County  boundary,  having  a  marked 
elevation  of  1,688  feet 

(11)  Then  north-northeasterly 
approximately  1.5  miles  to  the  summit  oF 
an  uimamed  hill  having  a  marked 
elevation  of  1,351  feet 
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(12)  Then  north-northeasterly 
approximately  1.2  miles  to  the  summit  of 
an  unnamed  iiill  having  a  marked 
elevation  of  1.480  feet;  and 

(13)  Then  north-northwesterly 
approximately  1.0  miles  to  the  point  of 
beginning. 

Signed:  October  14, 1988. 

W.T.  Drake. 

Acting  Director 
Approved:  November  4. 1988. 

|ohn  P.  Simpson. 

Deputy  Assistant  Secretary'  (Regulatory. 

Trade  and  Tariff  En forceinent 

(FR  Doc.  88-27427  Filed  11-29-88;  8:45  am] 

BILUNG  CODE  4810-31-M 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  44 
(Order  No.  1305-88] 

Unfair  Immigration-Related 
Employment  Practices 

agency:  Department  of  )ustice. 
action:  Interim  final  rule  adopted  as 
Hnal  with  changes. 

summary:  This  rule  amends  28  CFR 
44.101(c).  which  defines  who  is  a  citizen 
or  intending  citizen  protected  from 
citizenship  status  discrimination  under 
section  102  of  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA)  (8  U.S.C. 
1324b).  by  amending  subsection  (c)(2)(ii) 
to  provide  that  aliens,  whose 
applications  for  temporary  residence 
status  pursuant  to  8  U.S.C.  1255a  are 
approved,  are  deemed  to  have  been 
temporary  residents  from  the  date 
shown  on  the  receipt  received  when 
they  paid  their  application  fee. 

In  addition,  it  codifies  the  existing 
policy  and  procedure  of  the  Special 
Counsel  which  provides  that  aliens  may 
file  a  declaration  of  intention  to  become 
a  citizen  at  any  time  prior  to  the  filing  of 
a  charge  of  citizenship  status 
discrimination  under  section  102. 
EFFECTIVE  DATE:  November  30. 1988. 
ADDRESS:  Comments  received 
concerning  the  interim  final  rule  with 
request  for  comments  will  remain 
available  for  public  inspection  at  the 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices.  Suite  800. 1100  Connecticut 
Avenue  NW..  Washington.  DC  20036. 
from  9:00  a.m.  to  5;00  p.m..  Monday 
through  Friday,  except  for  legal 
holidays,  until  January  2, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Siskind.  Special  Counsel. 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 


Practices.  U.S.  Department  of  lustice; 
(202)  653-8121  (Voice)  or  (202)  653-5710 
(TDD  number  for  the  hearing  impaired); 
or  Andrew  M.  Strojny.  Senior  Attorney. 
Office  of  Special  Counsel.  (202)  653-8246 
(Voice)  or  (202)  653-5710  (TDD  number). 
These  are  not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30. 1988.  the  Department  of 
Justice  published  in  53  FR  10338  an 
Interim  Final  Rule  With  Request  for 
Comments  (Interim  Final  Rule).  This 
Interim  Final  Rule  provides  that  aliens, 
whose  applications  for  temporary 
residence  status  pursuant  to  8  U.S.C. 
1255a  are  approved,  are  deemed  to  have 
been  temporary  residents  from  the  date 
shown  on  the  application  fee  receipt 
issued  by  the  Immigration  and 
Naturalization  Service  (INS) 
Legalization  Office.  Its  purpose  is  to 
clarify  28  CFR  44.101(c).  This  subsection 
defines  the  classes  of  aliens  who  are 
intending  citizens  under  section  102  of 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA)  (8  U.S.C.  1324b)  and 
protected  from  employment 
discrimination  on  the  basis  of 
citizenship  status. 

Section  44.101(c)  also  states  that 
members  of  the  classes  of  aliens  who 
may  be  intending  citizens  must  evidence 
an  intention  to  become  a  citizen  of  the 
United  States  through  completing  a 
declaration  of  intention  to  become  a 
citizen.  On  March  24. 1988.  the  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices  (Special  Counsel) 
as  the  statutorily  named  official 
responsible  for  the  investigation  of 
charges  and  the  issuance  of  complaints 
under  section  102  of  IRCA  (8  U.S.C. 
1324b(c)),  and  as  the  Attorney  General's 
delegate  responsible  for  the  enforcement 
of  section  102  and  the  administration  of 
the  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices  (Office  of  Special  Counsel)  (28 
CFR  0.129).  published  in  53  FR  9715  a 
Notice  concerning  when  a  declaration  of 
intention  to  become  a  citizen  could  be 
filed.  The  Notice  stated  that  the  filing 
requirement  contained  in  section  102  of 
IRCA  (8  U.S.C.  1324b(a){3)(B))  is 
satisfied  as  long  as  the  declaration  is 
completed  and  filed  before  a  charge  of 
citizenship  status  discrimination  is  filed 
with  the  Office  of  Special  Counsel.  The 
March  24. 1988  Notice,  which  fully  sets 
out  the  reasons  for  this  policy,  states  in 
pertinent  part: 

The  filing  of  the  Immigration  and 
Naturalization  Service  (INS)  Form  1-772 
Declaration  of  Intending  Citizen  has 
caused  some  concern  among  those  who 
deal  with  the  Office  of  Special  Counsel 
for  Immigration  Related  Unfair 


Employment  Practices.  Questions  have 
been  raised  about  the  timing  of  the  filing 
of  the  1-772  and  its  availability.  This 
notice  is  to  address  those  concerns  and 
to  dispel  any  confusion  that  may  have 
arisen. 

Under  section  102  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA). 
protection  from  citizenship  status 
discrimination  is  afforded  to  citizens, 
nationals,  and  intending  citizens.  Among 
other  definitional  requirements,  an 
intending  citizen  is  an  alien  who 
"evidences  an  intention  to  become  a 
citizen  of  the  United  States  through 
completing  a  declaration  of  intention  to 
become  a  citizen."  (8  U.S.C. 
1324b(a)(3)(B).)  When  IRCA  was  passed, 
the  only  form  in  existence  suited  to  that 
requirement  was  INS  Form  N-315.  That 
Form,  however,  h^d  fallen  into  disuse 
and  could  be  executed  only  by 
permanent  residents.  IRCA  permits 
temporary  residents  under  the  new 
legalization  program,  refugees,  and 
asylees.  as  well  as  permanent  residents, 
to  qualify  for  intending  citizen  status.  A 
new  form  was  needed.  The  Immigration 
and  Naturalization  Service  created  the 
1-772  to  meet  that  need. 

Confusion  has  arisen  over  the  timing 
of  the  filing  of  the  1-772.  Neither  the 
statute  nor  the  regulations  specifically 
address  the  question  of  when  the 
Declaration  of  Intention  must  be  filed. 
The  preamble  to  the  regulations 
published  on  October  6. 1987  (52  FR 
37402)  states  that  the  declaration  must 
be  completed  prior  to  the  occurrence  of 
the  alleged  discrimination.  ItJ.  at  37407. 
The  instructions  to  the  1-772  itself, 
however,  state  that  filing  the  1-772  is  a 
prerequisite  only  "to  assert  a  claim."  not 
to  qualify  for  protection. 

To  dispel  any  confusion  on  this 
question,  this  notice  announces  that  the 
Justice  Department  views  the 
declaration  of  intention  filing 
requirement  as  satisfied  as  long  as  the 
declaration  is  completed  and  filed 
before  the  charge  of  discrimination  is 
filed  with  the  Office  of  Special  Counsel 
for  Immigration  Related  Unfair 
Employment  Practices.  It  is  not 
necessary  to  complete  and  file  the 
declaration  before  the  occurrence  of  the 
alleged  discrimination. 

This  rule  not  only  makes  final  the 
Interim  Final  Rule  but  also  codifies  the 
policy  and  procedure  set  forth  in  the 
March  24. 1988  Notice  concerning  when 
the  declaration  of  intention  to  become  a 
citizen  may  be  filed. 

Response  to  Comments  to  the  Interim 
Final  Rule 

The  Department  received  4  comments 
on  the  Interim  Final  Rule.  1  from  a 


company.  1  from  a  municipality,  and  2 
on  behalf  of  public  interest 
organizations.  All  but  one  of  the 
comments  were  in  support  of  the  rule. 
The  one  comment  opposing  the  rule 
stated  that  the  Interim  Final  Rule  was  a 
substantial  and  unauthorized  revision  of 
the  statutory  language  of  8  U.S.C. 
1234b(a)(l)(B).  which  28  CFR  44.101(c) 
implements.  The  statute  states  an 
intending  citizen  is  an  alien  who: 

Is  granted  the  status  of  an  alien  lawfully 
admitted  for  temporary  residence  under 
section  245A(a)(l)  [8  U.S.C.  1255a(a)(l))  *   *  * 

The  commentator  states  that  if 
Congress  had  intended  to  make 
temporary  resident  status  effective  upon 
application  for  that  status,  it  would  have 
said  so. 

The  Department  believes  that  its  rule 
is  consistent  with  the  will  of  Congress. 
First,  as  was  stated  in  the  preamble  to 
the  Interim  Final  Rule,  that  rule 
comports  with  the  language  of  section 
102.  Section  245A(a)(l)  referenced  in  the 
portion  of  the  statute  cited  by  the 
commentator  is  entitled  "Timely 
Application"  and  only  concerns  the 
preliminary  step  in  applying  for 
temporary  resident  status  or 
legalization,  as  the  program  is  popularly 
known.  Thus,  the  words  of  the  statute 
lend  support  to  relating  temporary 
resident  status  back  to  the  time  of 
application.  Second,  the  legislative 
history  shows  plainly  that  Congress  did 
intend  to  protect  applicants  for 
legalization  during  the  processing 
period.  H.R.  Rep.  No.  99-682.  99th  Cong.. 
2d  Sess..  pt.  1  at  70.  Finally,  the  INS,  the 
agency  which  actually  grants  such 
status,  had.  prior  to  the  Interim  Final 
Rule,  already  promulgated  a  regulation 
relating  temporary  resident  status  back 
to  the  time  it  issued  the  application  fee 
receipt  (8  CFR  245a.2(s)).  This  rule 
merely  makes  it  clear  that  temporary 
resident  status  begins  at  the  same  time 
for  both  anfidiscrimination  and 
legalization  purposes. 

Codification  of  Declaration  of  Intention 
Filing  Policy 

The  Interim  Final  Rule  has  been 
changed  to  codify  the  policy  and 
procedure  set  forth  in  the  Special 
Counsel's  March  24. 1988  Notice  as  to 
when  a  declaration  of  intention  may  be 
filed  in  order  to  bring  a  charge  of 
citizenship  status  discriminafion.  While 
it  is  not  necessary  to  incorporate  in  a 
regulation  this  policy  and  procedure, 
doing  80  has  a  number  of  advantages.  It 
ensures  that  this  procedural  requirement 
is  readily  and  continuously  available  to 
the  general  public.  It  places  all  major 
Special  Counsel  policies  and  procedures 
in  one  ready  reference.  And  it  is 


consistent  with  the  Office  of  Special 
Counsel  practice  of  codifying  charge 
pr.ocessing  procedures. 

Since  this  change  to  the  Interim  Final 
Rule  introduces  no  new  policy  or 
procedure  but  only  codifies  existing 
policy,  there  is  good  cause  to  give  it 
immediate  effect.  In  fact  it  is  impractical 
to  do  otherwise  without  needlessly 
confusing  the  public. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR  1981  Comp..  p.  127). 
Moreover,  a  regulatory  flexibility 
analysis  has  not  been  prepared  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  because  the  rule  is  unlikely  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  enfities. 

List  of  Subjects  in  28  CFR  Part  44 

Administrative  practice  and 
procedure.  Aliens.  Citizenship  and 
naturalization.  Civil  rights. 
Discrimination  in  employment. 
Employment.  Equal  employment 
opportunity,  Immigration.  Investigations, 
Law  enforcement  officers.  Minority 
groups,  Nationality,  Naturalization, 
Nondiscrimination,  Refugees. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  I.  Part  44  of  Title  28 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  44— [AMENDED] 

1.  The  authority  citation  for  Part  44  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1324b,  8  U.S.C.  1103(a). 

2.  In  §  44.101.  paragraph  (c)(2)(ii]  is 
revised  to  read  as  follows: 

§  44.101    Definitions. 


(c)  *  *  * 

(2)*    *    * 

(ii)  Evidences  an  intention  to  become 
a  cifizen  of  the  United  States  through 
completing  a  declaration  of  intention  to 
become  a  citizen  (INS  Form  N-135, 
"Declaration  of  Intention";  or  INS  Form 
1-772.  "Declaration  of  Intending 
Citizen")  before  filing  a  charge  of 
discrimination.  The  status  of  an  alien 
whose  application  for  temporary 
resident  status  under  8  U.S.C.  1255a  is 
approved  shall  be  adjusted  to  that  of  a 
lawful  temporary  resident  as  of  the  date 
indicated  on  the  application  fee  receipt 
issued  at  the  Immigration  and 
Naturalization  Service  Legalization 
Office.  As  used  in  this  definition,  the 


term  citizen  or  intending  citizen  does  not 
include  an  alien  who — 
*♦••,» 

Dick  Tliorabuigh, 

Attorney  General. 

November  23. 1988. 

(FR  Doc.  88-27521  Filed  11-29-^8;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1952 

(Docket  No.  T-023] 

Virginia  State  Plan;  Rnal  Approval 
Determination 

agency:  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration  (OSHA). 
ACTION:  Final  State  plan  approvaL 

SUMMARY:  This  dociunent  amends 
Subpart  EE  of  29  CFR  Part  1952  to  reflect 
the  Assistant  Secretary's  decision 
granting  final  approval  to  the  Virginia 
State  plan.  As  a  result  of  this  affirmative 
determination  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  Federal  OSHA  standards  and 
enforcement  authority  no  longer  apply 
to  occupational  safety  and  health  issues 
covered  by  the  Virginia  plan,  and 
authority  for  Federal  concurrent 
jurisdiction  is  relinquished.  Federal 
enforcement  jurisdiction  is  retained  over 
private  sector  maritime  employment  and 
worksites  located  within  Federal 
military  facilities  as  well  as  on  other 
Federal  enclaves  where  civil  jurisdiction 
has  been  ceded  by  the  State  to  the 
Federal  government.  Federal  jurisdiction 
remains  in  effect  with  respect  to  Federal 
government  employers  and  employees. 
EFFECTIVE  DATE:  November  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3637.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Telephone:  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  "Act") 
provides  that  States  which  desire  to 
assume  responsibility  for  the 
development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
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obtaining  Federal  approval  of.  a  State 
plan.  Procedures  for  State  plan 
submission  and  approval  are  set  forth  in 
regulations  at  29  CFR  Part  1902.  If  the 
Assistant  Secretary,  applying  the 
criteria  set  forth  in  section  18(c)  of  the 
Act  and  29  CFR  1902.3  and  1902.4.  Finds 
that  the  plan  provides  or  will  provide  for 
State  standards  and  enforcement  which 
are  "at  least  as  effective"  as  Federal 
standards  and  enforcement,  initial 
approval  is  granted. 

A  State  may  commence  operations 
under  its  plan  after  this  determination  is 
made,  but  the  Assistant  Secretary 
retains  discretionary  Federal 
enforcement  authority  during  the  initial 
approval  period  as  provided  by  section 
18(e)  of  the  Act.  A  State  plan  may 
receive  initial  approval  even  though, 
upon  submission,  it  does  not  fully  meet 
the  criteria  sei  forth  in  29  CFR  1902.3 
and  1902.4  if  it  includes  satisfactory 
assurance  by  the  State  that  it  will  take 
the  necessary  "developmental  steps"  to 
meet  the  criteria  within  a  three-year 
period.  29  CFR  1902.(b).  The  Assistant 
Secretary  publishes  a  notice  of 
"certification  of  completion  of 
developmental  steps"  when  all  of  a 
State's  developmental  commitments 
have  been  satisfactorily  met.  29  CFR 
1902.34. 

When  a  State  plan  that  has  been 
granted  initial  approval  is  developed 
sufficiently  to  warrant  a  suspension  of 
concurrent  Federal  enforcement  activity, 
it  becomes  eligible  to  enter  into  an 
"operational  status  agreement"  with 
OSHA.  29  CFR  1954.3(0. 

A  State  must  have  enacted  its 
enabling  legislation,  promulgated  State 
standards,  achieved  an  adequate  level 
of  qualified  personnel,  and  established  a 
system  for  review  of  contested 
enforcement  actions.  Under  these 
voluntary  agreements,  concurrent 
Federal  enforcement  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 
State  plan,  wtiere  the  State  program  is 
providing  an  acceptable  level  of 
protection. 

Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a 
developmental  plan,  the  Assistant 
Secretary  must  monitor  and  evaluate 
actual  operations  under  the  plan  for  a 
period  of  at  least  one  year  to  determine, 
on  the  basis  of  actual  operations  under 
the  plan,  whether  the  criteria  set  forth  in 
section  18(c)  of  the  Act  and  29  CFR 
1902.3, 1902.4  and  1902.37  are  being 
applied.  An  affirmative  determination 
under  section  18(e)  of  the  Act  (usually 
referred  to  as  "final  approval"  of  the 
State  plan)  results  in  the  relinquishment 
of  authority  for  Federal  concurrent 


jurisdiction  in  the  State  with  respect  to 
occupational  safety  and  health  issues 
covered  by  the  plan.  29  U.S.C.  667(e).  To 
enable  OSHA  to  evaluate  State 
performance  in  relation  to  the  foregoing 
criteria.  State  participation  in  OSHA's 
computerized  Integrated  Management 
Information  System  is  required. 

An  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmariis,  for  safety  and 
health  compliance  officers  established 
by  OSHA  for  that  State.  This 
requirement  stems  from  a  1978  Coiut 
Order  by  the  U.S.  District  Court  for  the 
District  of  Columbia  [AFL-CIO  v. 
Marshall,  C.A.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision  that 
directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  personnel 
needed  to  assure  a  "fully  effective" 
enforcement  program. 

History  of  the  Virgima  Plan  and  Its 
Compliance  Staffing  Benchmarks 

Virginia  Plan 

On  December  18, 1972.  Virginia 
submitted  an  occupational  safety  and 
health  plan  in  accordance  with  section 
18(b)  of  the  Act  and  29  CFR  Part  1902. 
Subpart  C,  and  on  April  11. 1973.  a 
notice  was  published  in  the  Fed««l 
Register  (38  FR  9194)  concerning  the 
submission  of  the  plan,  announcing  that 
initial  Federal  approval  of  the  plan  was 
at  issue  and  offering  interested  persons 
30  days  in  which  to  submit  data,  views 
and  arguments  in  writing  concerning  the 
plan. 

Comments  addressing  specific  areas 
of  the  Virginia  plan,  including  alleged 
deficiencies,  were  received  from  the 
Virginia  State  Association  of 
Professional  Fire  Fighters:  Mary  A. 
Marshall,  Member  of  the  Virginia  House 
of  Delegates;  Harold  Gordon  of  Gordon 
and  Healy;  the  American  Federation  of 
Labor  and  Congress  of  Industrial 
Organizations  (AFLr^UO);  and  the 
Virginia  State  AFL-CIO.  Following 
review  of  the  Virginia  plan,  the  public 
comments,  and  the  results  of  discussions 
with  the  State,  several  modifications 
and  clarifications  were  received  from 
the  State. 

Plan  review  and  a  subsequent 
determination  as  to  effectiveness, 
required  under  section  18(c)  of  the  Act 
and  Subpart  B  of  29  CFR  Part  1902. 
disclosed  several  reasons  for 
determining  that  the  Virginia  plan  as 
submitted,  which  relied  primarily  on 
criminal  enforcement  procedures,  was 
not  "at  least  as  effective"  as  the  Federal 
civil  enforcement  scheme.  Consequently, 
the  Assistant  Secretary  initiated  formal 


proceedings  in  accordance  with  section 
18(d)  of  the  Act  and  29  CFR  1902.19(a)  to 
reject  the  plan.  A  Notice  of  the  Proposed 
Rejection  and  Notice  of  Hearing  was 
published  in  the  Federal  Register  (39  FR 
24844.  August  1, 1974)  which  fully 
described  the  ramifications  of  the 
State's  reliance  on  a  criminal 
enforcement  process  and  the  Assistant 
Secretary's  conclusions  regarding  the 
resulting  lack  of  effectiveness  of  the 
proposed  Virginia  program  in 
comparison  to  Federal  enforcement 
procedures.  Although  an  opportunity 
was  given  for  a  public  hearing  on  the 
rejection  proceeding,  only 
representatives  of  the  District  of 
Columbia  requested  permission  to 
appear,  and  that  request  was 
subsequently  withdrawn. 

In  view  of  the  complexity  of  the 
subject  matter  involved  in  the  proposed 
rejection.  Requests  for  Admissions, 
Interrogatories  and  Answers  to 
Interrogatories  were  exchanged 
between  the  parties  to  the  proceeding. 
Before  the  commencement  of  a  formal 
hearing  on  the  proposed  rejection,  the 
Virginia  General  Assembly,  in  its  1975 
regular  session,  amended  section  40.1- 
49.1  of  the  Code  of  Virginia  (1950)  which 
serves  as  the  enforcement  portion  of  the 
enabling  legislation.  On  June  16. 1975, 
the  U.S.  Department  of  Labor  filed  a 
motion  to  dismiss  the  proposed  rejection 
on  the  grounds  that  the  amended 
legislation,  which  provided  for  civil 
rather  than  criminal  court  review  of 
contested  enforcement  actions  and  the 
right  of  employees  to  participate  as 
parties  in  those  proceedings,  was  in  the 
process  of  being  reviewed  for  possible 
approval  and  had  rendered  moot  the 
proceeding  on  which  the  rejection  was 
based.  To  this  end.  pursuant  to  section 
18(c)  of  the  Act  and  29  CFR  1902.12.  the 
Assistant  Secretary  published  for  public 
comment  in  the  Federal  Register  (40  FR 
25741,  June  18. 1975)  a  notice  of 
Submission  of  Modifications  to  the 
Developmental  Plan  which  recognized 
that  the  1975  amendments  appeared 
substantially  to  remove  the  basis  for  the 
proposed  rejection. 

Public  conunents  in  response  to  this 
notice  were  received  from  Area  4, 
United  Paper  Woikers  International 
Union.  AFL-CIO.  There  were  no 
requests  for  a  public  hearing. 

Prior  to  the  date  scheduled  for 
argument  on  whether  the  proposed 
rejection  proceeding  should  be 
dismissed,  the  Assistant  Secretary  and 
the  Virginia  Commissioner  of  Labor  and 
Industry  agreed  upon  Consent  Findings, 
confirmed  by  a  subsequent  Consent 
Order,  notice  of  which  was  published  in 
the  October  30, 1975  Federal  Renter  (40 


FR  50584),  to  suspend  the  proposed 
rejection  proceedings  pending  the 
outcome  of  OSHA's  review  of  the 
amended  Virginia  plan. 

Although  the  1975  legislative 
amendments  appeared  to  resolve  many 
of  the  objections  to  Virginia's 
enforcement  process,  the  Department  of 
Labor's  review  tentatively  determined 
that  the  Virginia  plan  still  did  not 
provide  enforcement  procedures  "as 
effective  as"  their  Federal  counterparts. 
Discussions  and  meetings  between  State 
and  Federal  representatives,  however, 
resulted  in  several  administrative 
commitments  and  legislative  proposals 
by  Virginia  in  response  to  the  concerns 
expressed  by  Federal  reviewers.  The 
1976  session  of  the  Virginia  General 
Assembly  enacted  further  amendments 
to  the  State's  enabling  legislation.  On 
June  21, 1976,  the  State  formally 
submitted  its  revised  plan,  including  the 
amended  enabling  legislation,  to  the 
Assistant  Secretary.  As  noted  above,  the 
plan  included  provisions  for  the  review 
of  contested  cases  by  the  Virginia  civil 
court  system  whereas  Federal  OSHA 
utilizes  an  administrative  review 
process. 

On  September  28. 1976,  the  Assistant 
Secretary  published  a  Federal  Register 
notice  granting  approval  of  the  Virginia 
plan  as  a  developmental  plan  under 
Section  18(b)  of  the  Act  (41  FR  42655). 
The  plan  provides  for  a  program 
patterned  in  most  respects  (other  than 
its  procedures  for  contested  cases)  after 
that  of  the  Federal  Occupational  Safety 
and  Health  Administration. 

The  Virginia  plan  covers  all 
occupational  safety  and  health  issues 
except  private  sector  maritime 
employment  and  employment  at 
worksites  located  within  Federal 
military  facilities  as  well  as  on  other 
Federal  enclaves  where  civil  jurisdiction 
has  been  ceded  by  the  State  to  the 
Federal  government.  The  Virginia 
Department  of  Labor  and  Industry  is 
designated  as  having  responsibility  for 
administering  the  plan  throughout  the 
State.  At  the  time  of  initial  plan 
approval,  the  responsibility  for  health 
standards  enforcement  rested  with  the 
Bureau  of  Occupational  Health  in  the 
Virginia  Department  of  Health.  Effective 
July  1, 1985,  the  Bureau  of  Occupational 
Health  was  transferred  from  the 
Department  of  Health  to  the  Department 
of  Labor  and  Industry. 

The  plan  provides  for  the  adoption  by 
Virginia  of  standards  which  are  "at  least 
as  effective"  as  the  Federal  occupational 
safety  and  health  standards.  In  most 
cases  the  State  standards  are  identical 
to  the  Federal.  The  plan  requires 
employers  to  furnish  employment  and 
places  of  employment  which  are  free 


from  recognized  hazards  that  are 
causing  or  are  likely  to  cause  death  or 
serious  physical  harm,  and  to  comply 
with  all  occupational  safety  and  health 
standards  promulgated  by  the  State 
agency.  Employees  are  required  to 
comply  with  all  standards  and 
regulations  applicable  to  their  conduct. 
The  plan  contains  provisions  similar  to 
Federal  procedures  governing 
emergency  temporary  standards: 
imminent  danger  proceedings;  coverage 
under  the  general  duty  clause; 
variances;  safeguards  to  protect  trade 
secrets;  protection  of  employees  against 
discrimination  for  exercising  their  rights 
under  the  plan;  and  employer  and 
employee  rights  to  participate  in 
inspection  and  review  proceedings. 
Appeals  of  citations  and  penalties  are 
filed  with  the  Commissioner  of  Labor 
and  Industry  and  are  heard  by  the 
General  District  Courts  of  Virginia, 
which  are  located  in  each  Virginia 
county  and  in  the  independent  cities. 
(Although  the  General  District  Courts 
are  not  courts  of  record,  the  1979  session 
of  the  Virginia  General  Assembly 
enacted  amendments  to  Title  40.1  of  the 
Code  of  Virginia  to  require  the  Virginia 
courts  to  issue  written  orders  based  on 
findings  of  fact  and  conclusions  of  law 
in  cases  involving  the  contest  of 
citations  and  penalties  related  to 
violations  of  occupational  safety  and 
health  standards.)  Decisions  of  the 
General  District  Courts  may  be 
appealed  to  the  Virginia  Circuit  Courts. 
Decisions  of  the  Circuit  Courts  may  be 
appealed  to  the  Virginia  Supreme  Court. 

The  notice  of  initial  approval  noted  a 
few  additional  distinctions  between  the 
Federal  and  Virginia  programs.  The 
State  does  not  cover  private  sector 
maritime  employment  or  employment  at 
worksites  located  within  Federal 
military  facilities  as  well  as  on  other 
Federal  enclaves  where  civil  jurisdiction 
has  been  ceded  by  the  State  to  the 
Federal  government.  As  indicated 
above,  unlike  the  Federal  administrative 
process  for  the  review  of  contested 
cases,  in  Virginia,  General  District 
Courts  hear  formal  contests  of  penalties 
and/or  citations  for  safety  and  health 
violations.  Appeals  of  District  Court 
determinations  are  heard  de  novo  by  the 
State  Circuit  Courts. 

The  Assistant  Secretary's  initial 
approval  of  the  Virginia  developmental 
plan,  a  general  description  of  the  plan,  a 
schedule  of  required  developmental 
steps,  and  a  provision  of  discretionary 
concurrent  Federal  enforcement  during 
the  period  of  initial  approval  were 
codified  in  the  Code  of  Federal 
Regulations  (29  CFR  Part  1952.  Subpart 
EE;  41  FR  42655,  September  28, 1976).  A 
minor  correction  to  the  approval  notice 


was  published  on  February  25. 1977  (42 
FR  10989).  As  a  result  of  the  approval  of 
the  Virginia  State  plan,  the  Assistant 
Secretary  published  a  notice  announcing 
the  Dismissal  of  Rejection  Proceedings 
against  the  Virginia  plan  (41  FR  56412, 
December  28, 1976). 

In  accordance  with  the  State's 
developmental  schedule,  all  major 
structural  components  of  the  plan  were 
put  in  place  and  documentation 
submitted  for  OSHA  approval  on  or 
before  September  23, 1979.  These 
"developmental  steps"  included 
amendments  to  Title  40.1  of  the  Code  of 
Virginia,  promulgation  of  State 
occupational  safety  and  health 
standards  essentially  identical  to 
Federal  standards  and  establishment  of 
a  public  employee  program.  In 
completing  these  developmental  steps, 
the  State  developed  and  submitted  for 
Federal  approval  all  components  of  its 
program  including,  among  other  things, 
legislative  amendments,  a  judicial 
system  of  review  for  contested  cases,  a 
merit  staffing  system,  regulations  for 
inspections,  citations  and  proposed 
penalties,  recordkeeping  and  reporting 
regulations,  a  voluntary  compliance 
program,  including  on-site  consultation 
services,  and  a  safety  and  health  poster 
for  private  and  public  employees. 

These  submissions  were  carefully 
reviewed  by  OSHA;  after  opportunity 
for  public  comment  and  modification  of 
State  submissions,  where  appropriate, 
the  major  plan  elements  were  approved 
by  the  Assistant  Secretary  as  meeting 
the  criteria  of  section  18  of  the  Act  and 
29  CFR  1902.3  and  1902.4.  The  Virginia 
subpart  of  29  CFR  Part  1952  was 
amended  to  reflect  each  of  these 
approval  determinations  (see  29  CFR 
1952.372). 

On  October  1, 1981  an  operational 
status  agreement  was  entered  into 
between  Federal  OSHA  and  Virginia.  A 
Federal  Register  notice  announcing  the 
operational  status  agreement  was 
published  on  June  11, 1982  (47  FR  25323). 
Under  the  terms  of  the  agreement, 
OSHA  voluntarily  suspended  the 
application  of  concurrent  Federal 
enforcement  authority  with  regard  to 
Federal  occupational  safety  and  health 
standards  in  all  issues  covered  by  the 
Virginia  plan. 

On  August  15, 1984,  in  accordance 
with  procedures  at  29  CFR  1902.34  and 
1902.35.  the  Assistant  Secretary  certified 
that  Virginia  had  satisfactorily 
completed  all  developmental  steps  (49 
FR  33123,  August  21, 1984).  In  certifying 
the  plan,  the  Assistant  Secretary  found 
the  structural  features  of  the  program — 
the  statutes,  standards,  regulations,  and 
written  procedures  for  administering  the 
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Virginia  plan — to  be  at  least  as  effective 
as  corresponding  Federal  provisions. 
Certification  does  not.  however,  entail 
findings  or  conclusions  by  OSHA 
concerning  adequacy  of  actual  plan 
perfonnance.  As  has  already  been 
noted.  OSHA  regulations  provide  that 
certification  initiates  a  period  of 
evaluation  and  monitoring  of  State 
activity  to  determine  in  accordance  with 
Section  18(e)  of  the  Act  whether  the 
statutory  or  regulatory  criteria  for  State 
plans  are  being  applied  in  actual 
operations  under  the  plan  and  whether 
final  approval  should  be  granted. 

On  June  13. 1978.  OSHA  published  a 
notice  in  the  Federal  Register  (43  FR 
25491)  requesting  pubHc  comment  on  a 
petition  received  by  the  Agency 
requesting  withdrawal  of  OSHA 
approval  of  the  Virginia  State  plan.  The 
petition  was  submitted  by  the  Oil. 
Chemical,  and  Atomic  Workers 
(OCAW)  hitemational  Union.  Three 
additional  petitions  requesting  plan 
withdrawal  were  subsequently  filed  by 
the  Fairfax  County.  Virginia,  Board  of 
Supervisors,  the  Virginia  State  AFL- 
CIO.  and  the  Building  and  Construction 
Trades  Department  of  the  AFL-CIO.  On 
October  3. 1980.  a  Federal  Register 
notice  was  published  (45  FR  65625) 
requesting  public  comments  on  the  three 
petitions  as  well  as  providing  an 
additional  time  period  for  public 
comments  on  the  OCAW  petition. 

The  OCAW  petition  alleged  that 
Virginia's  enforcement  of  safety  and 
health  standards  was  not  as  effective  as 
that  of  Federal  OSHA.  The  Virginia 
State  AFL-CIO  criticized  Virginia's 
judicial  review  system  and  alleged  that 
Virginia  had  failed  to  enforce  safety  and 
health  standards  as  effectively  as 
Federal  OSHA.  The  Fairfax  County 
Board  of  Supervisors  and  the  Building 
and  Construction  Trades  Department 
alleged  that  Virginia's  enforcement  in 
the  construction  industry  was 
ineffective  and  insufficient. 

Of  the  101  written  comments  received 
in  response  to  the  two  notices 
requesting  public  comment.  97 
expressed  support  for  the  Virginia  plan 
while  four  letters  supported  the  petitions 
for  withdrawal,  two  of  those  letters 
having  been  submitted  by  petitioners 
themselves.  In  a  Federal  Register  notice 
dated  July  14. 1981  (46  FR  36141)  the 
Assistant  Secretary  announced  that  in 
light  of  recent  Federal  monitoring  data, 
comparison  with  Federal  performance, 
information  provided  in  the  public 
comments,  and  other  relevant  factors,  a 
withdrawal  proceeding  against  the 
Virginia  State  plan  was  not  warranted 
and  the  petitions  were  therefore  denied. 

On  December  12. 1986.  OSHA 
published  a  Federal  Register  notice  (51 


FR  44784)  announcing  that  effective 
October  1, 1986,  concurrent  Federal 
authority  had  been  reinstituted  in 
Virginia  with  respect  to  general 
schedule  inspections  resulting  in  denials 
of  entry  under  the  Virginia  State  plan. 
The  resumption  of  concurrent 
enforcement  authority  was  undertaken 
as  a  temporary  measure  to  allow 
Virginia  to  complete  its  efforts  to 
legislatively  address  difficulties  it  had 
encountered  in  the  area  of  right  of  entry. 
The  specific  difficulty  resulted  from  the 
1985  Virginia  Supreme  Court  decision  in 
Mosher Steel-Virginia  v.  Teig,  327  S.E. 
2d  87  (Va.,  1985).  that  suggested,  but  did 
not  expressly  hold,  that  Virginia 
employers  challenging  general  schedule 
inspection  warrants  would  be  entitled  to 
discovery,  including  the  release  of 
confidential  inspection  scheduling 
information  and  "establishment  lists"  of 
workplaces  likely  to  be  inspected  in  the 
future.  In  a  subsequent  case  [Mosher 
Steel-Virginia  v.  Amato,  Chancery  No. 
86-04354)  involving  a  challenge  to  a 
State  inspection  warrant,  the  Circuit 
Court  for  the  City  of  Roanoke,  relying  on 
the  1985  Virginia  Supreme  Court 
decision,  ordered  State  officials 
responsible  for  enforcing  the  plan  to 
submit  to  discovery  requested  by  the 
employer,  including  the  submission  of 
data  underlying  the  Virginia  inspection 
plan,  deposition  of  officials  responsible 
for  developing  and  implementing  the 
inspection  scheduUng  plan,  and  the 
release  to  the  employer  of  various 
confidential  scheduling  material, 
including  establishment  lists.  In  cases 
involving  similar  challenges  to  Federal 
OSHA  inspection  warrants,  the  Federal 
courts  have  held  such  discovery 
improper.  It  was  the  Assistant 
Secretary's  determination  that  these 
State  court  decisions  rendered  Virginia's 
right  of  entry  authority  less  effective 
than  the  Federal  and  necessitated  the 
reinstitution  of  limited  concurrent 
Federal  enforcement  authority  to  ensure 
worker  protection. 

The  1987  session  of  the  Virginia 
General  Assembly  enacted  legislative 
amendments  to  remedy  the  Virginia 
plan's  right  of  entry  difficulties.  OSHA's 
review  of  those  amendments  determined 
that  the  amendments  provided  the 
Virginia  plan  with  a  basis  to  obtain 
search  warrants  on  terms  and 
conditions  equivalent  to  those  which  are 
available  Federally.  Accordingly,  the 
Assistant  Secretary  approved  the 
legislative  amendments  in  the 
September  17, 1987  Federal  Register  (52 
FR  35069)  and  announced  that  the 
limited  exercise  of  concurrent  Federal 
jurisdiction  in  Virginia  had  been 
terminated  when  the  amendments 
became  effective  on  July  1, 1987. 


Virginia  Benchmarks 

In  1978.  the  Assistant  Secretary  was 
directed  by  the  U.S.  District  Court  for 
the  District  of  Columbia  [AFL-CIO  v. 
Marshall,  CA.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  personnel 
(compliance  staffing  benchmarks) 
needed  to  assure  a  "fully  effective" 
enforcement  program.  In  1980,  OSHA 
submitted  a  Report  to  the  Court 
containing  the  benchmarks  and 
requiring  Virginia  to  allocate  51  safety 
compliance  officers  and  74  industrial 
hygienists  to  conduct  inspections  under 
the  plan. 

In  September  1984  the  Virginia  State 
designee  in  conjunction  with  OSHA 
completed  a  review  of  the  components 
and  requirements  of  the  1960  compliance 
staffing  benchmarks  established  for 
Virginia.  Pursuant  to  an  initiative  begun 
in  August  1983  by  the  State  plan 
designees  as  a  group  with  OSHA.  and  in 
accord  with  the  formulas  and  general 
principles  established  by  that  group  for 
individual  State  revision  of  the 
benchmarks.  Virginia  reassessed  the 
staffing  necessary  for  a  "fully  effective" 
occupational  safety  and  health  program 
in  the  State.  This  reassessment  resulted 
in  a  proposal  to  OSHA  contained  in 
comprehensive  documents  of  revised 
staffing  benchmarks  of  38  safety  and  21 
health  compliance  officers.  After  the 
opportunity  for  public  comment  and 
service  on  the  AFL-CIO.  the  Assistant 
Secretary  approved  these  revised 
staffing  requirements  on  January  17, 
1986  (51  FR  2481). 

History  of  the  Present  Proceedings 

Procedures  for  final  approval  of  State 
plans  are  set  forth  at  29  CFR  Part  1902, 
Subpart  D.  On  September  2. 1988,  OSHA 
published  notice  (53  FR  34121)  of  the 
eligibility  of  the  Virginia  State  plan  for 
determination  under  section  18(e)  of  the 
Act  as  to  whether  final  approval  of  the 
plan  should  be  granted.  The 
determination  of  eligibility  was  based 
on  monitoring  of  State  operations  for  at 
least  one  year  following  certification. 
State  participation  in  the  Federal-State 
Integrated  Management  Information 
System,  and  staffing  which  meets  the 
revised  State  staffing  benchmariis. 

The  September  2  Federal  Register 
notice  set  forth  a  general  description  of 
the  Virginia  plan  and  summarized  the 
results  of  Federal  OSHA  monitoring  of 
State  operations  during  the  jieriod  from 
January  1. 1987  through  March  31. 1988. 
In  addition  to  the  information  set  forth 
in  the  notice  itself,  OSHA  submitted,  as 
part  of  the  record  in  this  rulemaking 
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proceeding,  extensive  and  detailed 
exhibits  documenting  the  plan,  including 
copies  of  the  State  legislation, 
adininistrative  regulations  and 
procedural  manuals  under  which 
Virginia  operates  its  plan,  and  copies  of 
all  previous  Federal  Register  notices 
regarding  the  plan. 

A  copy  of  the  January  1987-March 
1988  Evaluation  Report  of  the  Virginia 
plan  {"18(e)  Evaluation  Report"),  which 
was  extensively  summarized  in  the 
September  2  proposal  and  provided  the 
principal  factual  basis  for  the  proposed 
18(e)  determination,  was  included  in  the 
record.  Copies  of  all  OSHA  evaluation 
reports  on  the  plan  since  its  certification 
as  having  completed  all  developmental 
steps  were  made  part  of  the  record. 

To  assist  and  encourage  public 
participation  in  the  18(e)  determination, 
copies  of  the  complete  record  were 
maintained  in  the  OSHA  Docket  Office 
in  Washington,  DC.,  in  the  OSHA 
Regional  Office  in  Philadelphia, 
Pennsylvania,  and  at  the  Virginia 
Department  of  Labor  and  Industry  in 
Richmond.  Summaries  of  the  September 
2  proposal,  with  an  invitation  for  public 
comments,  were  published  in  Virginia 
on  September  4, 1988.  and  on  September 
26. 1988. 

The  September  2  proposal  invited 
interested  persons  to  submit  by  October 
7  written  comments  and  views  regarding 
the  Virginia  plan  and  whether  final 
approval  should  be  granted.  An 
opportunity  to  request  an  informal 
public  hearing  also  was  provided. 
Twenty-one  (21)  conunents  were 
received  in  response  to  this  notice,  one 
of  which  requested  an  informal  hearing. 


Summary  and  Evaluation  of  Comments 
and  Requests  for  an  Informal  Hearing 
Receiveid 

During  this  proposed  rulemaking 
OSHA  has  encouraged  interested 
members  of  the  public  to  provide 
information  and  views  regarding 
operations  under  the  Virginia  plan  to 
supplement  the  information  already 
granted  during  OSHA  monitoring  and 
evaluation  of  plan  administration. 

In  response  to  the  September  2  notice. 
OSHA  received  comments  from:  Frank 
C.  Bedell,  President  of  the  Virginia 
Petroleum  Jobbers  Association.  Inc.  [Ex. 
3-1];  William  C.  Ashworth.  Vice- 
President  and  General  Manager  of  the 
Rock-Tenn  Company,  Paperboard 
Products  Division  [Ex.  3-2];  K.W.  Callan. 
Plant  Manager  of  the  American 
FujTTiture  Company.  Inc.  [Ex.  3-3J:  E.  J. 
Estep,  Personnel  Director  of  the  Electro- 
Mechanical  Corporation  [Ex.  3-4]: 
Robert  E.  Wages,  Vice-President  of  the 
Oil,  Chemical  and  Atomic  Workers 
International  Union  (OCAW)  (Ex.  3-5): 


Ken  Decker,  Personnel  Manager  of  NI 
Industries.  Inc.  [Ex.  3-6];  Douglas 
Ashbrook.  Project  Manager  of  the  R.  L. 
Johnson  Construction  Company,  Inc. 
(Ex.  3-7];  John  N.  Jordan,  Vice  President 
and  Director  of  Human  Resources  of 
Armstrong  Worid  Industries.  Inc.  (Ex.  3- 
8);  Stuart  H.  Pouliot.  Manager.  Employee 
and  Environment  Protection,  of  Philip 
Morris,  U.SJV.  [Ex.  3-9];  Sandra  Y. 
Williams,  Executive  Director  of  the 
Masonry  Contractors  Association  of 
Virginia  [Ex.  3-10];  Roderick  Triplett.  Ill, 
President  of  the  Virginia  Association  of 
Plumbing-Heating-Cooling  Contractors 
[Ex.  3-11];  Mark  I.  Singer.  Executive 
Director  of  the  Richmond  Area 
Municipal  Contractors  Association  [Ex. 
3-12];  Mark  I.  Singer,  Executive  Director 
of  the  Virginia  Electrical  Contractors 
Association,  Inc.  [Ex.  3-13];  John  D. 
Tickle,  President  and  CEO  of  the 
Morrison  Molded  Fiber  Glass  Company 
[Ex.  3-14];  Z.  C.  Cameron,  Jr.,  of  the 
Virginia  Manufacturers  Association  [Ex. 
3-15];  H.  Kim  Anderson,  Executive 
Director  of  the  Virginia  Petroleum 
Council  (Ex.  3-16];  David  H.  Laws, 
President,  and  Bill  Wilson.  Director. 
Safety  and  Health,  of  the  Virginia  State 
AFLr-CIO  [Ex.  3-17];  A.  T.  Hamilton, 
Employee  Relations  Manager  of  the 
Aqualon  Company  [Ex.  3-18];  William 
C.  Wilson,  Director  of  Safety  and  Health 
of  the  United  Food  and  Commercial 
Workers  Union,  Local  400  [Ex.  3-19]; 
James  T.  Hicks,  Safety  and  Security 
Manager,  and  L.  Mel  Kent  Industrial 
Relations  Manager,  of  the  Brunswick 
Corporation,  Defense  Division  (Ex.  3- 
20];  and  Jon  K.  Parish.  Director.  Loss 
Control  and  Training,  of  the  Lane 
Company  [Ex.  3-21]. 

Twenty  of  the  comments  expressed 
support  for  final  approval  on  the 
grounds  of  State  competence, 
responsiveness,  and  specific  knowledge 
of  local  conditions.  Several  of  these 
comments  indicated  that  the  State  has 
established  and  operates  an  effective 
safety  and  health  program  without 
adversarial  relations  with  local 
industries  and  workers,  and  that  the 
State  has  been  effective  in  protecting 
employees  in  Virginia.  Many  of  the 
comments  commended  the  State  for 
developing  and  adopting  its  own 
confined  spaces  standards  for  the 
teleconmiunications  industry  and  for 
general  industry  and  construction.  The 
comments  also  praised  the  competency 
and  professionalism  of  Virginia 
inspectors  and  officials. 

The  October  1  comment  submitted  by 
Robert  Wages  of  OCAW  (Ex.  3-5]  ui^ed 
that  the  Assistant  Secretary  deny  final 
approval  to  the  Virginia  State  plan  and 
requested  an  informal  hearing  pursuant 
to  29  CFR  1902.39.  Mr.  Wages'  objection 


to  final  approval  for  the  Virginia 
program  was  specifically  based  on  the 
results  of  a  State  investigation  into  a 
fatal  accident  in  1988  at  an  oil  refinery 
in  which  the  employer  was  cited  and 
assessed  a  penalty  for  a  serious 
violation.  It  was  Mr.  Wages'  contention 
that  since  the  employer  had  been 
informed  of  the  hazardous  condition  two 
months  earlier,  a  citation  for  a  willful 
violation  should  have  been  issued. 

OSHA's  Philadelphia  Regional  Office 
conducted  an  investigation  of  the 
allegations  contained  in  Mr.  Wages' 
letter  and  found  that  although  the 
condition  resulting  in  the  accident 
clearly  constituted  a  serious  violation, 
the  evidence  was  inconclusive  as  to 
whether  the  circumstances  surrounding 
the  employer's  action  could  be 
construed  as  purposeful  or  deliberate  so 
as  to  support  the  issuance  of  a  citation 
for  a  willful  violation.  It  was  the 
judgment  of  the  Regional  Office  that  the 
Virginia  program's  decision  to  cite  the 
employer  for  a  serious  violation  of  the 
State's  "general  duty  clause"  (Title  40.1- 
51.1(a).  Code  of  Virginia]  was 
appropriate  under  the  circumstances  of 
the  case.  Furthermore,  the  Regional 
investigation  noted  that  the  Virginia 
program  has  a  strong  policy  of  citing 
willful  violations  when  warranted  and 
of  supporting  them  at  trial. 

In  light  of  the  Regional  Office's  finding 
that  the  OCAW  allegations  against  the 
Virginia  program  were  unfounded  and 
that  the  State's  actions  in  the  case  were 
appropriate,  the  Agency  has  determined 
that  an  informal  public  hearing  on  the 
matter  is  not  warranted. 

Findings  and  Conclusions 

As  required  by  29  CFR  1902.41.  in 
considering  the  granting  of  final 
approval  to  a  State  plan,  OSHA  has 
carefully  and  thoroughly  reviewed  all 
information  available  to  it  on  the  actual 
operation  of  the  Virginia  State  plan.  This 
information  has  included  all  previous 
evaluation  findings  since  certification  of 
completion  of  the  State  plan's 
developmental  steps,  especially  data  for 
the  period  of  January  1. 1987  through 
March  31, 1986  and  information 
presented  in  written  submissions. 
Findings  and  conclusions  in  each  of  the 
areas  of  performance  are  cs  follows. 

(1)  Standards.  Section  18(c)(2)  of  the 
Act  requires  State  plans  to  provide  for 
occupational  safety  and  health 
standards  which  are  at  least  as  effective 
as  Federal  standards.  Such  standards 
where  not  identical  to  the  Federal  must 
be  promulgated  through  a  procedure 
allowing  for  consideration  of  all 
pertinent  factual  information  and 
participation  of  all  interested  persons 
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(29  CFR  1902.4(b)(2)(iii);  must,  where 
dealing  with  toxic  materials  or  harmful 
physical  agents,  assure  employee 
protection  throughout  his  or  her  working 
life  (29  CFR  1902.4(b)(2)(i)):  must  provide 
for  furnishing  employees  appropriate 
information  regarding  hazards  in  the 
workplace  through  labels,  posting, 
medical  examinations,  etc.  (29  CFR 
1902.4(b)(2)(vi));  must  require  suitable 
protective  equipment,  technological 
control,  monitoring,  etc.  (29  CFR 
1902.4(b)(2)(vii));  and,  where  applicable 
to  a  product,  must  be  required  by 
compelling  local  conditions  and  not  pose 
an  undue  burden  on  interstate 
commerce  (29  CFR  1902.3(c)(2)). 

As  documented  in  the  approved 
Virginia  State  plan  and  OSHA's 
evaluation  findings  made  a  part  of  the 
record  in  this  18(e)  determination 
proceeding,  and  as  discussed  in  the 
September  2  notice,  the  Virginia  plan 
provides  for  the  adoption  of  standards 
and  amendments  thereto  which  are.  in 
most  cases,  identical  to  Federal 
standards.  The  State's  law  and 
regulations,  previously  approved  by 
OSHA  and  made  a  part  of  the  record  in 
this  proceeding,  include  provisions 
addressing  all  of  the  structural 
requirements  for  State  standards  set  out 
in  29  CFR  Part  1902. 

In  order  to  qualify  for  final  State  plan 
approval,  a  State  program  must  be  found 
to  have  adhered  to  its  approval 
procedures  (29  CFR  1902.37(b)(2)):  to 
have  timely  adopted  identical  or  at  least 
as  effectve  standards,  including 
emergency  temporary  standards  and 
standards  amendments  (29  CFR 
1902.37(b)(3));  to  have  interpreted  its 
standards  in  a  manner  consistent  with 
Federal  interpretations  and  thus  to 
demonstrate  that  in  actual  operation 
State  standards  are  at  least  as  effective 
as  the  Federal  (29  CFR  1902.37(b)(4)); 
and  to  correct  any  deficiencies  resulting 
from  administrative  or  judicial  challenge 
of  State  standards  (29  CFR 
1902.37(b)(5)). 

As  noted  in  the  "18(e)  Evaluation 
Report"  and  summarized  in  the 
September  2, 1988,  Federal  Register 
notice,  Virginia  has  generally  adopted 
standards  in  a  timely  manner  which  are 
identical  to  Federal  standards. 
When  a  State  adopts  Federal 
standards,  the  State's  interpretation  and 
application  of  such  standards  must 
ensure  consistency  with  Federal 
interpretation  and  application.  Virginia 
has  generally  adopted  standards 
interpretations  which  are  at  least  as 
effective  as  the  Federal.  OSHA's 
monitoring  has  found  that  the  State's 
application  of  its  standards  is 
comparable  to  Federal  standards 


application.  No  challenges  to  standards 
have  occured  in  Virginia. 

Therefore,  in  accordance  with  section 
18(c)(2)  of  the  Act  and  the  pertinent 
provisions  of  29  CFR  1902.3, 1902.4  and 
1902.37,  OSHA  finds  the  Virginia 
program  in  actual  operation  to  provide 
for  standards  adoption,  correction  when 
found  deficient,  interpretation  and 
application,  in  a  manner  at  least  as 
effective  as  the  Federal  program. 

(2)  Variances.  A  State  plan  is 
expected  to  have  the  authority  and 
procedures  for  the  granting  of  variances 
comparable  to  those  in  the  Federal 
program  (29  CFR  1902.4(b)(iv)).  The 
Virginia  State  plan  contains  such 
provisions  in  both  law  and  regulations 
which  have  been  previously  approved 
by  OSHA.  In  order  to  qualify  for  final 
State  plan  approval,  permanent 
variances  granted  must  assure 
employment  equally  as  safe  and 
healthful  as  would  be  provided  by 
compliance  with  the  standard  (29  CFR 
1902.37(b)(6));  temporary  variances 
granted  must  assure  compliance  as  early 
as  possible  and  provide  appropriate 
interim  employee  protection  (29  CFR 
1902.37(b)(7)).  As  noted  in  the  18(e) 
Evaluation  Report  and  the  September  2 
notice,  no  permanent  variances  were 
granted  during  the  reporting  period. 
Action  on  these  requests  was  in 
accordance  with  the  State's  procedures 
and  the  granted  variances  provided 
protection  equivalent  to  that  provided 
under  the  standard.  No  temporary 
variances  were  requested  during  the 
evaluation  period. 

Accordingly,  OSHA  finds  that  the 
Virginia  program  effectively  grants 
variances  from  its  occupational  safety 
and  health  standards. 

(3)  Enforcement.  Section  18(c)(2)  of 
the  Act  and  29  CFR  1902.3(d)(1)  require 
a  State  program  to  provide  a  program 
for  enforcement  of  State  standards 
which  is  and  will  continue  to  be  at  least 
as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  program. 
The  State  must  require  employer  and 
employee  compliance  with  all 
applicable  standards,  rules  and  orders 
(29  CFR  1902.3(d)(2))  and  must  have  the 
legal  authority  for  standards 
enforcement  including  compulsory 
process  (29  CFR  1902.4(c)(2)). 

The  Virginia  occupational  safety  and 
health  statutes  and  implementing 
regulations,  previously  approved  by 
OSHA,  establish  employer  and 
employee  compliance  responsibility  and 
contain  legal  authority  for  standards 
enforcement  in  terms  substantially 
identical  to  those  in  the  Federal  Act.  In 
order  to  be  qualified  for  final  approval. 


the  State  must  have  adhered  to  all 
approved  procedures  adopted  to  ensure 
an  at  least  as  effective  compliance 
program  (29  CFR  1902.37(b)(2)).  The 
"18(e)  Evaluation  Report"  data  show  no 
lack  of  adherence  to  such  procedures. 

(a)  Inspections.  A  plan  must  provide 
for  inspection  of  covered  workplaces, 
including  in  response  to  complaints, 
where  there  are  reasonable  grounds  to 
believe  a  hazard  exists  (29  CFR 
1902.4(c)(i)).  As  noted  in  the  September 
2. 1987  Federal  Register  notice.  Virginia 
has  procedures  similar  to  those  of 
Federal  OSHA  for  processing  and 
responding  to  complaints.  Data 
contained  in  the  18(e)  Evaluation  Report 
indicate  the  State  responded  to  56.6%  of 
safety  complaints  and  56.4%  of  health 
complaints  with  an  inspection. 
(Evaluation  Report,  pages  13  and  14.) 

In  order  to  qualify  for  final  approval, 
the  State  program,  as  implemented,  must 
allocate  sufficient  resources  toward 
high-hazard  workplaces  while  providing 
adequate  attention  to  other  covered 
workplaces  (29  CFR  1902.37(b)(8)).  Data 
contained  in  the  18(e)  Evaluation  Report 
indicate  that  96.2%  of  the  State's 
programmed  safety  and  100%  of  its 
programmed  health  inspections  were 
conducted  in  high-hazard  industries. 
(Evaluation  Report,  page  12.) 

(b)  Employee  Notice  and  Participation 
in  Inspections.  In  conducting  inspections 
the  State  plan  must  provide  an 
opportunity  for  employees  and  their 
representatives  to  point  out  possible 
violations  through  such  means  as 
employee  accompaniment  or  interviews 
with  employees  (29  CFR  1902.4(c)(ii)). 
The  State's  procedures  require 
compliance  officers  to  provide  this 
opportunity.  During  the  evaluation 
period,  97.6%  of  initial  inspections 
included  either  employee 
representatives  on  the  walkaround  or 
interviews  with  employees.  OSHA  has 
concluded  that  employee  representation 
is  properly  provided  in  State 
inspections.  (Evaluation  Report,  page 
16.) 

In  addition,  the  State  plan  must 
provide  that  employees  be  informed  of 
their  protections  and  obligations  under 
the  Act  by  such  means  as  the  posting  of 
notices  (29  CFR  1902.4(c)(2)(iv)),  and 
provide  that  employees  have  access  to 
information  on  their  exposure  to 
regulated  agents  and  access  to  records 
of  the  monitoring  of  their  exposure  to 
such  agents  (29  CFR  1902.4(c)(vi)). 

To  inform  employees  and  employers 
of  their  protections  and  obligations, 
Virginia  requires  that  a  poster  approved 
by  OSHA  (45  FR  77001)  be  displayed  in 
all  covered  workplaces.  Requirements 
for  the  posting  of  the  poster  and  other 


Federal  Regiater  /  Vol.  53.  No.  230  /  Wednesday.  November  30.  1988  /  Rules  and  Regulations 


48255 


notices  such  as  citations,  contents, 
hearings  and  variance  applications  are 
set  forth  in  the  previously  approved 
State  law  and  regulations  which  are 
substantially  identical  to  Federal 
requirements.  Information  on  employee 
exposure  to  regulated  agents  and  access 
to  medical  and  monitoring  records  is 
provided  through  State  standards, 
including  the  Access  to  Employee  and 
Medical  Records  standard  and  the 
Hazard  Communication  standard,  which 
are  identical  to  those  of  Federal  OSHA. 
Federal  OSHA's  evaluation  concluded 
that  the  State's  performance  is 
satisfactory. 

(c)  Nondiscrimination.  A  State  is 
expected  to  provide  appropriate 
protection  to  employees  against 
discharge  or  discrimination  for 
exercising  their  rights  imder  the  State's 
program  including  provision  for 
employer  sanctions  and  employee 
confidentiality  (29  CFR  1902.4(c)(v)). 
Title  40.1  of  the  Code  of  Virginia  and 
State  regulations  provide  for 
discrimination  protection  equivalent  to 
that  provided  by  Federal  OSHA.  The 
State  investigated  25  discrimination 
complaints  during  the  evaluation  period. 
Of  the  investigated  complaints,  4  were 
found  to  have  merit.  All  of  the 
meritorious  cases  were  settled  or 
litigated.  This  compared  favorably  with 
Federal  experience.  (Evaluation  Report, 
pages  19-20.) 

(d)  Restraint  of  Imminent  Danger; 
Protection  of  Trade  Secrets.  A  State 
plan  is  required  to  provide  for  the 
prompt  restraint  of  imminent  danger 
situations.  (29  CFR  1902.4(c](2)(vii)  and 
to  provide  adequate  safeguards  for  the 
protection  of  trade  secrets  (29  CFR 
1902.4(c)(2)(viii)).  The  State  has 
provisions  concerning  imminent  danger 
and  protection  of  trade  secrets  in  its 
law.  regulations  and  field  operations 
manual  which  are  similar  to  the  Federal. 
There  were  6  imminent  danger 
situations  identified  during  the 
evaluation  period.  There  were  no 
Complaints  About  State  Program 
Administration  (CASPA's)  filed 
concerning  the  protection  of  trade 
secrets  during  the  reporting  period. 

(e)  Right  of  Entry:  Advance  Notice.  A 
State  program  is  expected  to  have 
authority  for  right  of  entry  to  inspect 
and  compulsory  process  to  enforce  such 
right  equivalent  to  the  Federal  program 
(section  18(c)(3)  of  the  Act  and  29  CFR 
1902.3(e)).  In  addition,  a  State  is 
expected  to  prohibit  advance  notice  of 
inspection,  allowing  exception  thereto 
no  broader  than  the  Federal  program  (29 
CFR  1902.3(f)).  TiUe  40.1  of  the  Code  of 
Virginia  authorizes  the  Commissioner  to 
enter  and  inspect  all  covered 


workplaces  in  terms  substantially 
identical  to  those  in  the  Federal  Act 
The  Virginia  law  also  allows  the 
Commissioner  to  apply  for  a  warrant 
from  the  State  courts  to  permit  entry 
into  such  establishments  that  have 
refused  entry  for  the  purpose  of 
inspection  or  investigation.  The  Virginia 
law  also  prohibits  advance  notice,  and 
implementing  procedures  for  exceptions 
to  this  prohibition  are  substantially 
identical  to  the  Federal. 

In  order  to  be  found  qualified  for  final 
approval,  a  State  is  expected  to  take 
action  to  enforce  its  right  of  entry  when 
denied  (20  CFR  1902.37(b)(9))  and  to 
adhere  to  its  advance  notice  procedures. 
Virginia  had  18  denials  of  entry  during 
this  evaluation  period,  and  was 
successful  in  obtaining  warrants  for  14 
of  them.  One  case  was  referred  to 
Federal  OSHA  during  the  9-month 
period  of  concurrent  Federal 
jurisdiction,  and  in  3  instances  short- 
term  construction  jobs  were  completed 
before  entry  could  be  obtained.  "The 
18(e)  Evaluation  Report  indicates  that  13 
instances  of  advance  notice  procedures 
were  used  and  in  all  cases  the  State's 
use  of  its  procedures  were  proper. 
(Evaluation  Report  pages  15-16.) 

(f)  Citations,  Penalties,  and 
Abatement.  A  State  plan  is  expected  to 
have  authority  and  procedures  for 
prompdy  notifying  employers  and 
employees  of  violations  identified 
during  inspections,  for  the  proposal  of 
effective  first-instance  sanctions  against 
employers  found  in  violation  of 
standards  and  for  prompt  employer 
notification  of  such  penalties  (29  CFR 
1902.4(c)(2)  (x)  and  (xi)).  The  Virginia 
plan,  through  its  law,  regulations  and 
field  operations  manual,  which  have  all 
been  previously  approved  by  OSHA, 
has  established  a  system  similar  to  the 
Federal  for  prompt  issuance  of  citations 
to  employers  delineating  violations  and 
establishing  reasonable  abatement 
period  requiring  posting  of  such 
citations  for  employee  information  and 
proposing  penalties. 

In  order  to  be  qualified  for  final 
approval,  the  State,  in  actual  operation, 
must  be  found  to  conduct  competent 
inspections  in  accordance  with 
approved  procedures  and  to  obtain 
adequate  information  to  si4>port  ^ 

resulting  citations  (29  CFR 
1902.37(b)(10]),  to  issue  citations, 
proposed  penalties  and  failure-to-aba  te 
notifications  in  a  timely  manner  (29  CFR 
1902.37(b)(ll)),  to  propose  penalties  for 
first  instance  violations  that  are  at  least 
as  effective  as  those  under  the  Federal 
program  (29  CFR  1902.37(b)(12)),  and  to 
ensure  abatement  of  hazards  including 
issuance  of  failure-to-abate  notice  and 


appropriate  penalties  (29  CFR 
1902.37(b)(13)}. 

Procedures  for  the  Vii^ginia 
occupational  safety  and  health 
compUance  program  are  set  out  in  the 
Virginia  Field  Operations  Manual 
which  is  patterned  after  the  Federal 
manual  and  thus  the  State  follows 
inspection  procedures,  including 
documentation  procedures,  which  are 
similar  to  the  Federal.  The  evaluation 
report  notes  overall  adherence  by 
Virginia  to  these  procedures.  Virginia 
cites  an  average  of  3.6  violations  per 
programmed  safety  inspecticm  with 
citations  and  4.5  violations  per 
programmed  health  inspection  with 
citations;  and  17.8%  of  safety  and  8.6%  of 
health  violations  were  cited  as  serious 
by  the  State.  The  percentage  of  serious 
safety  and  health  violations  was  lower 
than  the  comparable  Federal  statistics 
and  was  attributed  to  instances  of 
incorrect  hazard  classification  and 
identification  by  compliance  officers. 
The  State  provided  compliance  officers 
with  supplemental  training  to  ensure  the 
proper  classification  of  violations  of 
certain  specific  standards.  Virginia's 
lapse  time  from  last  day  of  inspection  to 
issuance  of  citation  averaged  28.8  days 
for  safety  and  48.3  days  for  health. 
(Evaluation  Report,  pages  16-18.) 

Virginia's  procedures  for  calculation 
of  penalties  are  similar  to  those  of 
Federal  OSHA.  with  the  exception  diat 
the  State  has  not  adopted  the  Federal 
procedure  for  citing  willful  violations 
with  instance-by-instance  penalties.  The 
evaluation  report  indicates  that  the 
average  proposed  penalties  for  serious 
violations  were  $325.50  for  safety  and 
$447  for  health.  (Evaluation  Report 
pages  18-19.) 

Follow-up  inspections  accounted  for 
.9%  of  Virginia's  total  safety  inspections 
and  3.7%  of  its  health  inspections,  with 
17.2%  of  the  safety  follow-up  inspections 
and  26.6%  of  the  health  follow-ups 
resulting  in  failure-to-abate 
notifications.  Virginia's  abatement 
periods  for  serious  violations  averaged 
7.9  days  for  safety  and  28.3  days  for 
health.  (Evaluation  Report  page  18.) 

(g)  Contested  Cases.  In  order  to  be 
considered  for  initial  approval  and 
certification,  a  State  plan  must  have 
authority  and  procedures  for  employer 
contest  of  citations,  penalties  and 
abatement  requirements  at  full 
administrative  or  judicial  hearings. 
Employees  must  also  have  the  right  to 
contest  abatement  periods  and  the 
opportunity  to  participate  as  parties  in 
all  proceedings  resulting  from  an 
employer's  contest  (29  CFR 
1902.4(c)(2)(xii)).  Virginia's  procedures 
for  employer  and  employee  contest  of 
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citations,  penalties  and  abatement 
requirements  and  for  ensuring 
employees'  rights  are  contained  in  the 
law,  regulations  and  field  operations 
manual  made  a  part  of  the  record  in  this 
proceeding.  As  noted  elsewhere  in  this 
notice,  the  Virginia  plan  provides  for  the 
review  of  contested  cases  by  the 
Virginia  civil  court  system  whereas 
Federal  OSHA  utilizes  an  administrative 
review  process.  Appeals  of  citations  and 
penalties  are  filed  with  the 
Commissioner  of  Labor  and  Industry 
and  are  heard  by  the  General  District 
Courts  of  Virginia.  Decisions  of  the 
General  District  Courts  may  be 
appealed  to  the  Virginia  Circuit  Courts. 
Decisions  of  the  Circuit  Courts  may  be 
appealed  to  the  Virginia  Supreme  Court. 
During  the  evaluation  period,  4.0%  of 
safety  inspections  with  citations  and 
1.2%  of  health  inspections  with  citations 
resulted  in  contests.  (Evaluation  Report, 
pages  19  and  20.) 

To  qualify  for  final  approval,  the  State 
must  seek  review  of  any  adverse 
adjudications  and  take  action  to  correct 
any  enforcement  program  deficiencies 
resulting  from  adverse  administrative  or 
judicial  determinations  (29  CFR 
1902.37(b){14]).  As  noted  elsewhere  in 
this  notice,  a  1985  decision  by  the 
Virginia  Supreme  Court  had  created  a 
situation  whereby  the  State's  ability  to 
obtain  search  warrants  when  denied 
entry  on  general  schedule  inspections 
was  severely  compromised.  The  State 
plan  officials  recognized  the  difficulty 
and  successfully  sought  corrective 
legislative  amendments  during  the  1987 
session  of  the  Virginia  General 
Assembly.  Those  amendments  became 
effective  on  July  1, 1987.  The  Virginia 
(18Ke)  Evlauation  Report  noted  no  other 
instances  of  adverse  adjudications. 
(Evaluation  Report,  pages  4  and  19-20.) 

Accordingly,  OSHA  finds  that  the 
Virginia  plan  effectively  responds  to 
adverse  administrative  and  court 
decisions. 

(h)  Enforcement  Conclusion.  In 
summary,  the  Assistant  Secretary  finds 
that  enforcement  operations  provided 
under  the  Virginia  plan  are  competently 
planned  and  conducted,  and  are  overall 
at  least  as  effective  as  Federal  OSHA 
enforcement. 

(4)  Public  Employee  Program.  Section 
18(c)(6)  of  the  Act  requires  that  a  State 
which  has  an  approved  plan  must 
maintain  an  effective  and 
comprehensive  occupational  safety  and 
health  program  applicable  to  all 
employees  of  public  agencies  of  the 
State  and  its  political  subdivisions, 
which  program  must  be  as  effective  as 
the  standards  contained  in  an  approved 
plan.  29  CFR  1902.3(j)  requires  that  a 
State's  program  for  public  employees  be 


as  effective  as  the  State's  program  for 
private  employees  covered  by  the  plan. 
The  Virginia  plan  provides  a  program  in 
the  public  sector  which  is  very  similar  to 
that  in  the  private  sector,  except  that  no 
penalties  are  proposed. 

During  the  evaluation  period.  Virginia 
conducted  129  public  sector  inspections, 
citing  367  violations,  of  which  28.3% 
were  classified  as  serious.  The 
proportion  of  inspections  dedicated  to 
the  public  sector  (3.5%  of  total 
inspections  during  the  evaluation 
period]  was  appropriate  to  the  needs  of 
public  employees.  (Evaluation  Report, 
pages  10-11.) 

Injury  and  illness  rates  for  State  and 
local  government  employment  are  higher 
than  in  the  private  sector  (1986:  all  case 
rate — 9.4:  lost  workday  case  rate— 4.5). 
The  State  and  local  government  lost 
workday  case  rate  decreased  slightly 
from  4.6  to  4.5  in  1986.  while  the  private 
sector  rate  had  a  slight  increase  from  3.4 
to  3.5. 

Because  Virginia's  performance  in  the 
public  sector  is  comparable  to  that  in 
the  private  sector.  OSHA  concludes  that 
the  Virginia  program  meets  the  criteria 
in  29  CFR  1902.3(j). 

(5)  Staffing  and  Resources.  Section 
18(c)(4)  of  the  Act  requires  State  plans 
to  provide  the  qualified  personnel 
necessary  for  the  enforcement  of 
standards.  In  accordance  with  29  CFR 
1902.37(b)(1),  one  factor  which  OSHA 
must  consider  in  evaluating  a  plan  for 
final  approval  is  whether  the  State  has  a 
sufficient  number  of  adequately  trained 
and  competent  personnel  to  discharge 
its  responsibilities  under  the  plan. 

The  Virginia  plan  provides  for  38 
safety  compliance  officers  and  21 
industrial  hygienists  as  set  forth  in  the 
Virginia  FY  1988  grant.  This  staffing 
level  meets  the  approved,  revised  fully 
effective  benchmarks  for  Virginia  for 
safety  and  health  staffing,  as  discussed 
elsewhere  in  this  notice. 

The  State  provides  a  comprehensive 
training  program  for  new  compliance 
personnel  and  refresher  and  specialized 
training  for  experienced  staff,  which 
includes  attendance  at  the  OSHA 
Training  Institute  and  in-house  and  field 
training  exercises. 

As  noted  in  the  Federal  Register 
notice  announcing  certification  of  the 
completion  of  developmental  steps  for 
Virginia  (49  FR  33123),  all  personnel 
under  the  plan  meet  civil  service 
requirements  under  the  State  merit 
system,  which  was  found  to  be  in 
substantial  conformity  with  the 
Standards  for  a  Merit  System  of 
Personnel  Administration  by  the  U.S. 
Office  of  Personnel  Management. 

Because  Virginia  has  allocated 
sufficient  enforcement  staff  to  meet  the 


revised  benchmarks  for  that  State,  and 
personnel  are  trained  and  competent. 
the  requirements  for  final  approval  set 
forth  in  29  CFR  1902.37(b)(1),  and  in  the 
1978  Court  Order  in  AFL-CIO  v. 
Marshall,  supra,  are  being  met  by  the 
Virginia  plan. 

Section  18(c)(5)  of  the  Act  requires 
that  the  State  devote  adequate  funds  to 
administration  and  enforcement  of  its 
standards.  The  Virginia  plan  was 
founded  at  $3,801,868  in  FY  1988.  (Fifty 
percent  of  the  funds  were  provided  by 
Federal  OSHA  and  50%  were  provided 
by  the  State.) 

As  noted  in  the  18(e)  Evaluation 
Report.  Virginia's  funding  is  judged 
sufficient  in  absolute  terms;  moreover, 
the  State  allocates  its  resources  to  the 
various  aspects  of  the  program  in  a 
manner  similar  to  OSHA.  On  this  basis, 
OSHA  finds  that  Virginia  has  provided 
sufficient  funding  for  the  various 
activities  carried  out  under  the  plan. 

(6)  Record  and  Reports.  State  plans 
must  assure  that  employers  in  the  State 
submit  reports  to  the  Secretary  in  the 
same  manner  as  if  the  plan  were  not  in 
effect  (section  18(c)(7)  of  the  Act  and  29 
CFR  1902.3(k)).  The  plan  must  also 
provide  assurances  that  the  designated 
agpicy  will  make  such  reports  to  the 
Secretary  in  such  form  and  containing 
such  information  as  he  may  from  time  to 
time  require  (section  18(c)(8)  of  the  Act 
and  29  CFR  1902.3(1)). 

Virginia  employer  recordkeeping 
requirements  are  equivalent  to  those  of 
Federal  OSHA,  and  the  State 
participates  in  the  BLS  Annual  Survey  of 
Occupational  Illnesses  and  Injuries.  As 
noted  elsewhere  in  this  notice,  the  State 
participates  and  has  assured  its 
continuing  participation  with  OSHA  in 
the  Integrated  Management  Information 
System  as  a  means  of  providing  reports 
on  its  activities  to  OSHA. 

For  the  foregoing  reasons,  OSHA 
finds  that  Virginia  has  met  the 
requirements  of  sections  18(c)  (7)  and  (8) 
of  the  Act  on  employer  and  State  reports 
to  the  Secretary. 

(7)  Voluntary  Compliance  Program.  A 
State  plan  is  required  to  undertake 
programs  to  encourage  voluntary 
compliance  by  employers  and 
employees  (29  CFR  1902.4(c)(2)(xiii)). 

Training  programs  for  both  the  State's 
public  and  private  sectors  have  been 
established  and  are  ongoing.  In  the 
public  sector,  199  employers  and 
supervisors  and  5,789  employees 
participated  in  149  training  sessions  in 
1987.  In  the  private  sector,  192 
employers  and  supervisors  and  3,864 
employees  participated  in  280  training 
sessions.  (Evaluation  Report,  page  10.) 


In  the  private  sector.  Virginia  provides 
on-site  consultative  services  to 
employers  under  a  cooperative 
agreement  with  OSHA  made  pursuant  to 
Section  7(c)(1)  of  the  Act  and  29  CFR 
Part  1908.  On-site  consultation  for  the 
public  sector  is  provided  under  the 
Virginia  plan. 

Accordingly.  OSHA  finds  that 
Virginia  has  established  and  is 
administering  an  effective  voluntary 
compliance  program. 

(8)  Injury  and  Illness  Statistics.  As  a 
factor  in  its  18(e)  determination,  OSHA 
must  consider  whether  the  Bureau  of 
Labor  Statistics'  annual  occupational 
safety  and  health  survey  and  other 
available  Federal  and  Stale 
measurements  of  program  impact  on 
worker  safety  and  health  indicate  that 
trends  in  worker  safety  and  health 
injury  and  illness  rates  under  the  State 
program  compare  favorably  with  those 
under  the  Federal  program.  See  section 
1902.37(b){15).  The  1985  and  1986  Bureau 
of  Labor  Statistics"  injury  and  illness 
rates  for  Virginia  (private  sector  all  case 
rate  for  1985  was  7.3  and  for  1986  was 
7.6;  lost  workday  case  rate  for  1985  was 
3.4  and  for  1986  was  3.5)  were 
comparable  to  rates  in  States  where 
Federal  OSHA  provides  enforcement 
coverage.  In  1986  the  all  case  incidence 
rates  and  the  lost  workday  case  rates 
for  private  sector,  manufacturing  and 
construction  experienced  a  mix  of 
increases  and  decreases  in  Virginia.  The 
rates  of  increase  were  within  the 
acceptable  range  established  under 
OSHA's  State  Plan  Activities  Measures. 
In  addition,  only  one  of  the  five  most 
hazardous  industries  in  Virginia  showed 
an  increase  from  1985  to  1986  in  its  lost 
workday  case  rate  (SIC  42.  Lumber  and 
Wood  ft-oducts,  except  Furniture),  and 
that  rate  (8.9)  was  the  same  as  the  1986 
Federal  rate  for  that  particular  industry. 

OSHA  finds  that  the  trends  in  injury 
and  illness  statistics  in  Virginia  were 
comparable  with  those  in  States  with 
Federal  enforcement. 

Decision 

OSHA  has  carefully  reviewed  the 
record  developed  during  the  above 
described  proceedings,  including  all 
comments  received  thereon.  The  present 
Federal  Register  document  sets  forth  the 
findings  and  conclusions  resulting  from 
this  review. 

In  light  of  all  the  facts  presented  on 
the  record,  the  Assistant  Secretary  has 
determined  that  the  Virginia  State  plan 
for  occupational  safety  and  health, 
which  has  been  monitored  for  at  least 
one  year  subsequent  to  certification,  is 
in  actual  operation  at  least  as  effective 
as  the  Federal  program  and  meets  the 
statutory  criteria  for  State  plans  in 


section  18(e)  of  the  Act  and 
implementing  regulations  at  29  CFR  Part 
1902.  Therefore,  the  Virginia  State  plan 
is  hereby  granted  final  approval  under 
section  i8(e)  of  the  Act  and 
implementing  regulations  at  29  CFR  Part 
1902,  effective  November  30, 1988. 
Under  this  18(e)  determination, 
Virginia  will  be  expected  to  maintain  a 
State  program  which  will  continue  to  be 
at  least  as  effective  as  operations  under 
the  Federal  program  in  providing 
employee  safety  and  health  at  covered 
workplaces.  This  requirement  includes 
submitting  all  required  reports  to  the 
Assistant  Secretary  as  well  as 
submitting  plan  supplements 
documenting  State-initiated  program 
changes,  changes  required  in  response 
to  adverse  evaluation  findings,  and 
responses  to  mandatory  Federal 
program  changes.  In  addition.  Virginia 
must  continue  to  allocate  sufficient 
safety  and  health  enforcement  staff  to 
meet  the  benchmarks  for  State  staffing 
established  by  the  Department  of  Labor, 
or  any  revision  to  those  benchmarks. 

Effect  of  Decision 

The  determination  that  the  criteria  set 
forth  in  section  18(c)  of  the  Act  and  29 
CFR  Part  1902  are  being  applied  in 
actual  operations  under  the  Virginia 
plan  terminates  OSHA  authority  for 
Federal  enforcement  of  its  standards  in 
Virginia,  in  accordance  with  section 
18(e)  of  the  Act,  in  those  issues  covered 
under  the  State  plan.  Section  18(e) 
provides  that  upon  making  this 
determination  "the  provisions  of 
sections  5(a)(2),  8  (except  for  the 
purpose  of  carrying  out  subsection  (f)  of 
this  section).  9. 10, 13,  and  17,  shall  not 
apply  with  respect  to  any  occupational 
safety  or  health  issues  covered  under 
the  plan,  but  the  Secretary  may  retain 
jurisdiction  under  the  above  provisions 
in  any  proceeding  commenced  under 
section  9  or  10  before  the  date  of 
determination." 

Accordingly,  Federal  authority  to 
issue  citations  for  violation  of  OSHA 
standards  (sections  5(a)(2)  and  9);  to 
conduct  inspections  (except  those 
necessary  to  conduct  evaluations  of  the 
plan  under  section  18(f),  and  other 
inspections,  investigations  or 
proceedings  necessary  to  carry  out 
Federal  responsibilities  which  are  not 
specifically  preempted  by  section  18(e) 
(section  8);  to  conduct  enforcement 
proceeding  in  contested  cases  (section 
10):  to  institute  proceedings  to  correct 
imminent  dangers  (section  13);  and  to 
propose  civil  penalties  or  initiate 
criminal  proceedings  for  violations  of 
the  Federal  Act  (section  17)  is 
relinquished  as  of  the  effective  date  of 
this  determination. 


BEST  COPY  AVAILABLE 


Federal  authority  under  provisions  of 
the  Act  not  listed  in  section  18(e)  is 
unaffected  by  this  determination.  Thus, 
for  example,  the  Assistant  Secretary 
retains  his  authority  under  section  11(c) 
of  the  Act  with  regard  to  complaints 
alleging  discrimination  against 
employees  because  of  the  exercise  of 
any  right  afforded  to  the  employee  by 
the  Act  although  such  complaints  may 
be  initially  referred  to  the  State  for 
investigation.  Any  proceeding  initiated 
by  OSHA  under  sections  9  and  10  of  the 
Act  prior  to  the  date  of  this  final 
determination  would  remain  under 
Federal  jurisdiction.  The  Assistant 
Secretary  also  retains  his  authority 
under  section  6  of  the  Act  to  promulgate, 
modify  or  revoke  occupational  safety 
and  health  standards  which  address  the 
working  conditions  of  all  employees, 
including  those  in  States  which  have 
received  an  affirmative  18(e) 
determination.  In  the  event  that  a  State's 
18(e)  status  is  subsequently  withdrawn 
and  Federal  authority  reinstated,  all 
Federal  standards,  including  any 
standards  promulgated  or  modified 
during  the  18(e)  period,  would  be 
Federally  enforceable  in  the  State. 

In  accordance  with  section  18(e).  this 
determination  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Virginia  plan,  and  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  for  example. 
Federal  OSHA  retains  its  authority  to 
enforce  all  provisions  of  the  Act.  and  all 
Federal  standards,  rules  or  orders  which 
relate  to  safety  or  health  in  private 
sector  maritime  employment  and 
employment  at  worksites  located  within 
Federal  military  facilities  as  well  as  on 
other  Federal  enclaves  where  civil 
jurisdiction  has  been  ceded  by  the  State 
to  the  Federal  government.  In  addition 
Federal  OSHA  may  subsequently 
initiate  the  exercise  of  jurisdiction  over 
any  issue  (hazard,  industry, 
geographical  area,  operation  or  facility) 
for  which  the  State  is  unable  to  provide 
effective  coverage  for  reasons  which 
OSHA  determines  are  not  related  to  the 
required  performance  or  structure  of  the 
State  plan. 

As  provided  by  section  18(f)  of  the 
Act  the  Assistant  Secretary  will 
continue  to  evaluate  the  manner  in 
which  the  State  is  carrying  out  its  plan. 
Section  18(f)  and  regulations  at  29  CFR 
Part  1955  provide  procedures  for  the 
withdrawal  of  Federal  approval  should 
the  Assistant  Secretary  find  that  the 
State  has  subsequently  failed  to  comply 
with  any  provision  or  assurance 
contained  in  the  plan.  Additionally,  the 
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Assistant  Secretary  is  required  to 
initiate  proceedings  to  revoke  an  18(e] 
determination  and  reinstate  concurrent 
Federal  authority  iHider  procedures  set 
forth  in  29  CFR  1902.47.  et  seq..  if  his 
evaluations  show  that  the  State  has 
substantially  failed  to  maintain  a 
program  which  is  at  least  as  effective  as 
operations  under  the  Federal  program, 
or  if  the  State  does  not  submit  program 
change  supplements  to  the  Assistant 
Secretary  as  required  by  29  CFR  Part 
1953. 

Explanation  of  Changes  to  29  CFR  Part 
1952 

29  CFR  Part  1952  contains,  for  each 
State  having  an  approved  plan,  a 
subpart  generally  describing  the  plan 
and  setting  fordi  the  Federal  approval 
status  of  the  plan.  29  CFR  1902.43(a)(3) 
requires  that  notices  of  affirmative  18(e) 
determinations  be  accompanied  by 
changes  to  Part  1952  reflecting  the  final 
approval  decision.  This  notice  makes 
changes  to  Subpart  EE  of  Part  1952  to 
reflect  the  final  approval  of  the  Virginia 
plan. 

The  table  of  contents  for  Part  1952. 
Subpart  EE.  has  been  revised  to  reflect 
the  following  changes: 

Section  195Z374,  Final  approval 
determination  granting  final  approval  of 
the  plan,  which  formerly  was  reserved, 
has  been  completed  to  reflect  the 
determination  granting  final  approval  of 
the  plan.  The  section  contains  a  more 
accurate  description  of  the  current  scope 
of  the  plan  than  the  one  contained  in  the 
initial  approval  decision. 

Section  1952.375,  Level  of  Federal 
enforcement,  has  been  changed  to 
reflect  the  State's  18(e)  status.  This 
replaces  the  former  description  of  the 
relationship  of  State  and  Federal 
enforcement  under  an  Operational 
Status  Agreement,  which  was  entered 
into  on  October  1, 1981.  Federal 
concurrent  enforcement  authority  has 
been  relinquished  as  part  of  the  present 
18(e)  determination  for  Virginia  and  the 
Operational  Status  Agreement  is  no 
longer  in  effect.  Section  1952.375 
describes  the  issues  where  Federal 
authority  has  been  terminated  and  the 
issues  where  it  has  been  retained  in 
accordance  with  the  discussion  of  the 
effects  of  the  18(e)  determination  set 
forth  eariier  in  the  present  Federal 
Register  notice. 

Section  1952.376,  Where  the  plan  may 
be  inspected,  has  been  changed  to 
reflect  a  new  room  number  N3700  for  the 
Office  of  State  Programs,  Occupational 


Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Washington.  DC 

20210. 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Act  of  1980  (5  U.S,C  601,  et 
seq.]  that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Final  approval  will  not  place  small 
employers  in  Virginia  under  any  new  or 
different  requirements  nor  would  any 
additional  burden  be  placed  upon  the 
State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan. 

List  of  Subjects  In  29  CFR  Part  19S2 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health. 

(Authority:  Sec  18.  M  Stat.  1606  (29  U.S.C 
667):  29  CFR  Part  1902.  (Sec  18.  84  Stat.  1608 
(29  U.S.C.  667):  29  CFR  Part  1902.  Secretary  of 
Ubor'B  Order  No.  9-83  (48  FR  35736)) 

Signed  at  Washington,  DC.  this  23rd  day  of 
November  1988. 
)ohn  A.  Pendergrass, 
Assistant  Secretary. 
PART  1952— (AiWENOEDl 

Accordingly,  Subpart  EE  of  29  CFR 
Part  1952  is  hereby  amended  as  follows: 

1.  The  authority  citation  for  Part  1952 
continues  to  read: 

Authority:  Sees.  8, 18,  Occupational  Safety 
and  Health  Act  1970  (29  U.S.C.  657, 687): 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-78  (41  FR  25069).  or  9-83  (48  FR 
35736).  as  applicable. 

2.  The  table  of  contents  for  Part  1952. 
Subpart  EE  is  revised  to  read  as  follows: 

Subpart  EE— Virginia 

Sec. 

1952.370  Description  of  the  plan  as  initially 
approved. 

1952.371  Developmental  schedule. 

1952.372  Completion  of  developmental  steps 
and  certification. 

1952.373  Compliaace  staffuig  benchmarks. 

1952.374  Final  approval  determination. 

1952.375  Level  of  Federal  enforcement 

1952.376  Where  the  plan  may  be  inspected. 

3.  Section  1952.374  is  added,  and 

§§  1952.375  and  1952.376  are  revised  to 
read  as  follows: 

§  1952.374    Final  approval  detarminalion. 

(a)  In  accordance  with  section  18(e)  of 
the  Act  and  procediues  in  29  CFR  Part 
1902,  and  after  determination  that  the 
State  met  the  "fully  effective" 
compliance  staffing  benchmarks  as 
revised  in  1984  in  response  to  a  Court 


Order  in  AFL-CIO  v.  MarshaU  (CA  74- 
406),  and  was  satisfactorily  providing 
reports  to  OSHA  through  participation 
in  the  Federal-State  Integrated 
Management  Information  System,  the 
Assistant  Secretary  evaluated  actual 
operations  under  the  Virginia  State  plan 
for  a  period  of  at  least  one  year 
following  certification  of  completion  of 
developmental  steps  (48  FR  33123). 
Based  on  the  18(e)  Evaluation  Report  for 
the  period  of  January  1, 1987  through 
March  31. 1988,  and  after  opportunity  for 
public  comment,  the  Assistant  Secretary 
determined  that  in  operation  the  State  of 
Virginia's  occupational  safety  and 
health  program  is  at  least  as  ei^ective  as 
the  Federal  program  in  providing  safe 
and  healthful  employment  and  places  of 
employment  and  meets  the  criteria  for 
final  State  plan  approval  in  section  18(e) 
of  the  Act  and  implementing  regulations 
at  29  CFR  Part  1902.  Accordingly,  the 
Virginia  plan  was  granted  final  approval 
and  concurrent  Federal  enforcement 
authority  was  relinquished  under 
section  18(e)  of  the  Act  effective 
November  30, 1988. 

(b)  The  plan  which  has  received  final 
approval  covers  all  activities  of 
employers  and  places  of  employment  in 
Virginia  except  for  private  sector 
maritime  and  worksites  located  within 
Federal  military  facilities  as  well  as  on 
other  Federal  enclaves  where  civil 
jurisdiction  has  been  ceded  by  the  State 
to  the  Federal  government. 

(c)  Virginia  is  required  to  maintain  a 
State  program  which  is  at  least  as 
effective  as  operations  under  the 
Federal  program;  to  submit  plan 
supplements  in  accordance  with  29  CFR 
Part  1953;  to  allocate  sufficient  safety 
and  health  enforcement  staff  to  meet  the 
benchmarks  for  State  staffing 
established  by  the  MS.  Department  of 
Labor,  or  any  revisions  to  those 
benchmarks:  and,  to  furnish  such  reports 
in  such  form  as  the  Assistant  Secretary 
may  from  time  to  time  require. 

§  1952.375    Level  of  Federal  EnforcetiMnt 

(a)  As  a  result  of  the  Assistant 
Secretary's  determination  granting  final 
approval  to  the  Virginia  plan  under 
section  18(e)  of  the  Act  effective 
November  3a  1968.  occupational  safety 
and  health  standards  which  have  been 
promulgated  under  section  6  of  the  Act 
do  not  apply  with  respect  to  issues 
covered  under  the  Virginia  plan.  This 
determination  also  relinquiahes 
concurrent  Federal  OSHA  authority  to 
issue  citations  for  violations  of  such 
standards  under  section  5(a)  (2)  and  9  of 
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the  Act;  to  conduct  inspections  and 
investigations  under  section  8  (except 
those  necessary  to  conduct  evaluation  of 
the  plan  under  section  18(f)  and  other 
inspections,  investigations,  or 
proceedings  necessary  to  carry  out 
Federal  responsibilities  not  specifically 
preempted  by  section  18(e));  to  conduct 
enforcement  proceedings  in  contested 
cases  under  section  10;  to  institute 
proceedings  to  correct  imminent  dangers 
under  section  13;  and  to  propose  civil 
penalties  or  initiate  criminal 
proceedings  for  violations  of  the  Federal 
Act  under  section  17.  The  Assistant 
Secretary  retains  jurisdiction  under  the 
above  provisions  in  any  proceeding 
commenced  under  section  9  or  10  before 
the  effective  date  of  the  18(e) 
determination. 

(b)(1)  In  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Virginia  plan. 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Part  1915,  shipyard  employment; 
Part  1917,  marine  terminals;  Part  1918, 
longshoring:  Part  1919.  gear  certification) 
as  well  as  provisions  of  general  industry 
standards  (29  CFR  Part  1910) 
appropriate  to  hazards  found  in  these 
employments,  and  employment  at 
worksites  located  within  Federal 
military  facilities  as  well  as  on  other 
Federal  enclaves  where  civil  jurisdiction 
has  been  ceded  by  the  State  to  the 
Federal  government.  Federal  jurisdiction 
is  also  retained  with  respect  to  Federal 
government  employers  and  employees. 
(2)  In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  which  OSHA  determines  are 
not  related  to  the  required  performance 
or  structure  of  the  plan  shall  be  deemed 
to  be  an  issue  not  covered  by  plan 
which  has  received  final  approval,  and 
shall  be  subject  to  Federal  enforcement. 
Where  enforcement  jurisdiction  is 
shared  between  Federal  and  State 
authorities  for  a  particular  area,  project, 
or  facility,  in  the  interest  of 
administrative  practicability  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  any  of  the 
aforementioned  circumstances,  Federal 
enforcement  authority  may  be  exercised 


alter  consultation  with  the  State 
desienated  auencv 

(c)  Federal  authority  under  provisions 
of  the  Act  not  listed  in  section  18(e)  is 
unaffected  by  final  approval  of  the  plan 
Thus,  for  example,  the  Assistant 
Secretary  retains  his  authority  under 
section  11(c)  of  the  Act  with  regard  to 
complaints  alleging  discrimination 
against  employees  because  of  the 
exercise  of  any  right  afforded  to  the 
employee  by  the  Act,  although  such 
complaints  may  be  referred  to  the  State 
for  investigation.  The  Assistant 
Secretary  also  retains  his  authority 
under  section  6  of  the  Act  to  promulgate, 
modify  or  revoke  occupational  safety 
and  health  standards  which  address  the 
working  conditions  of  all  employees, 
including  those  in  States  which  have 
received  an  affirmative  18(e) 
determination,  although  such  standards 
may  not  be  Federally  applied.  In  the 
event  that  the  State's  18(e)  status  is 
subsequently  withdrawn  and  Federal 
authority  reinstated,  all  Federal 
standards,  including  any  standards 
promulgated  or  modified  during  the  18(e) 
period,  would  be  Federally  enforceable 
in  that  State. 

(d)  As  required  by  section  18(f)  of  the 
Act,  OSHA  will  continue  to  monitor  the 
operations  of  the  Virginia  State  program 
to  assure  that  the  provisions  of  the  State 
plan  are  substantially  complied  with 
and  that  the  program  remains  at  least  as 
effective  as  the  Federal  program. 
Fairiure  by  the  State  to  comply  with  its 
obligations  may  result  in  the  revocation 
of  Federal  enforcement,  and/or 
proceedings  for  withdrawal  of  plan 
approval. 


§  1952.376 
Inspected. 


Where  the  plan  may  be 


A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
during  normal  business  hours  at  the 
following  locations:  Office  of  State 
Programs,  Occupational  Safety  and 
Heatlh  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Room  N3700,  Washington,  DC  20210; 
Office  of  the  Regional  Administrator. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Gateway  Building — Suite  2100, 
3535  Market  Street,  Philadelphia, 
Pennsylvania  19104;  and  the  Office  of 
the  Commissioner,  Virginia  Department 
of  Labor  and  Industry,  P.O.  Box  12064. 
205  North  Fourth  Street.  Richmond. 
Virginia  23241-0064. 

[FR  Doc.  88-27480  Filed  11-29-88:  8:45  am) 

BILUNO  CODE  4510-26-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Pesticides  and  Toxic 
Substances 

40  CFR  Part  180 

[PP  6E3440/R993;  FRL-3482-2] 

Pesticide  Tolerances  for  Diazlnon 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
diazinon  in  or  on  the  raw  agricultural 
commodity  Chinese  radish  (roots  and 
tops).  The  Interregional  Research  Project 
No.  4  (IR-4)  petitioned  for  this  tolerance. 
EFFECTIVE  DATE:  November  30, 1988. 
address:  Written  objections,  identified 
by  the  document  control  number  [PP 
6E3440/R993],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division  (TS-767C). 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  718,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-2310. 

SUPPIXMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  October  5. 1988  (53 
FR  39107),  in  which  it  was  announced 
that  the  Interregional  Research  Project 
No.  4  (IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Bnmswick,  NJ 
08903.  had  submitted  pesticide  petition 
6E3440  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  California  and  Florida. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
residues  of  the  insecticide  diazinon 
(O.O-diethyl  0-[6-methyl-2-(l- 
methylethyl)-4- 

pyrimidinyljphosphorothioate)  in  or  on 
the  raw  agricultural  commodity  Chinese 
radish  (roots  and  tops)  at  0.1  part  per 
million  (ppm).  The  petitioner  proposed 
that  use  on  this  commodity  be  limited  to 
California  and  Florida  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
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residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  infonnation 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerii.  at  the  address 
given  above.  Such  obiections  should 
specify  the  provisions  of  the  regulation 
deemed  ob)ectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufl^dent  to  justify 
the  relief  sou^t. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  conmiodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14. 1988. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.153  is  amended  by 
designating  the  current  paragraph  and 
list  of  tolerances  as  paragraph  (a)  and 


by  adding  new  paragraph  (b).  to  read  as 
follows: 

SIsaiSS    Dlazinon;tolarancMfor 
rasMiiM. 


(b)  Tolerances  with  regional 
registration,  as  defined  in  S  180.1(n),  are 
established  for  residues  of  the 
insecticide  diazinon  (O.O-diethyl  CK6- 
methyl-2-(l-methylethyl)-4-pyrimidinyl]- 
phosphorothioate;  CAS  Reg.  No.  33-41- 
5)  in  or  on  the  following  raw  agricultural 
commodities: 


Commodities 


Radtoh.  CNnew  (roots)  ~. 
Radish.  ChMWse  (tope) — 


Parts  per 


0.1 
0.1 


[FR  Doc  88-27320  Filed  ll-29-«8;  8:45  am) 
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40  CFR  Part  180 

[PP  5E3174  and  SESSta/RM^  FRL-34S2-3) 

Pesticid«  TolerancM  for 
Diflut>enzuron 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
diflubenzuron  in  or  on  the  raw 
agricultural  commodities  range  grass 
and  walnuts.  The  Interregional  Research 
Project  No.  4  (IR-4)  petitioned  for  these 
tolerances. 

EFFECTIVE  DATE:  November  30. 1988. 

address:  Written  objections,  identified 
by  the  docimient  control  number  [PP 
5E3147  and  8E35a2/R992].  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
3708,  401  M  SL,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division  (TS-7670. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  718,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703)- 
557-2310. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  October  5. 1988  (53 
FR  39106),  in  which  it  was  announced 
that  the  Interregional  Research  Project 


No.  4  (IR-4).  New  Jersey  Agricultural 
Experiment  Statioa  P.O.  Box  231. 
Rutgers  University.  New  Brunswick,  NJ 
08903.  had  submitted  pesticide  petitions 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director.  IR-4 
Project,  and  the  below-named 
Agricultural  Experiment  Stations,  The 
petitions  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  the  insecticide  diflubenzuron  (N-[[(4- 
chlorophenyl)aminolcarbonyl]-2,6- 
difhiorobenzamide)  in  or  on  certain  raw 
agricultural  commodities. 

1.  PP5E3174.  Petition  submitted  on 
behalf  of  the  New  Mexico  Agricultural 
Experiment  Station  for  range  grass  at  3J) 
part  per  million  (ppm). 

2.  PP8E3582.  Petition  submitted  by  the 
California  Agricultural  E]q>eriment 
Station  for  walnuts  at  0.1  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

Hie  data  submitted  ui  the  petitions 
and  all  other  relevant  material  have 
been  evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  doctmient  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat  1164,  5  U.S.C.  801-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establisMng  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (40 
FR  24950). 
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list  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14, 1988. 
Douglas  0.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a. 

2.  Section  180.377  is  amended  in 
paragraph  (a)  by  adding  and 
alphabetically  inserting  the  listing  for 
the  raw  agricultural  commodity  walnuts 
and  in  paragraph  (b)  by  adding  and 
alphabetically  inserting  a  tolerance  for 
regional  registration  for  range  grass,  to 
read  as  follows: 


§180.377 
residues. 

(a)  *  * 


OtflotMnzuron;  tolerances  for 


rrvUion 

•                  •                  • 

Walnuts - 

• 

• 

0.1 

(b)  *  •  • 

Commo(Miet 

mfllion 

•              •              • 

• 

• 

3.0 

(FR  Doc  88-27321  Filed  11-29-88:  8:45  am] 
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Proposed  Rules 


Federal   Register 

Vol.  53,  No.  230 

Wednesday.  November  30,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  oiles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  307  and  310 
[Docket  No.  83-008P] 

Streamlined  Inspection  System-Cattle 
and  Staffing  Standards 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  inspection 
regulations  to  establish  a  new  system  of 
post-mortem  inspection  for  cattle.  This 
method  would  be  known  as  the 
"Streamlined  Inspection  System-Cattle" 
(SIS-Cattle)  when  the  system  is  operated 
without  a  slaughter  partial  quality 
control  (PQC)  program  or  as  the 
"Streamlined  Inspection  System/Partial 
Quality  Control-Cattle"  (SIS/PQC- 
Cattle]  when  the  system  is  operated  in 
conjuncted  with  a  slaughter  PQC 
program.  An  approved  slaughter  PQC 
program  would  be  required  for 
establishments  operating  at  slaughter 
rates  greater  than  275  head  per  hour. 
The  PQC  program  would  be  optional  for 
establishments  that  operate  at  slaughter 
rates  of  275  head  per  hour  or  less.  This 
SIS  inspection  system  would  be 
implemented  in  all  establishments  that 
slaughter  cattle  (steers  and  heifers  only) 
and  have  an  on-line  staffing  requirement 
of  three  inspectors  or  more. 

SIS-Cattle  would  incorporate 
modifications  of  the  present  cattle  post- 
mortem inspection  procedure  and 
combine  viscera  and  carcass  inspection 
stations  so  that  that  inspection  is 
completed  at  the  viscera  table.  The 
proposed  rule  would  also  establish 
Finished  Product  Standards  (FPS)  for 
carcasses,  heads  and  tongues  and 
standards  for  other  edible  byproducts. 
The  FPS  program  uses  the  cumulative 
sum  (CUSUM]  which  is  a  statistical 
concept  used  by  the  establishment  and 


monitored  by  the  inspector.  Compliance 
is  determined  based  on  sample  results 
collected  over  a  period  of  time.  These 
standards  would  be  used  to  evaluate  the 
wholesomeness  and  acceptability  of 
products. 

This  proposed  rule  would  also 
establish  staffing  standards  for  the 
inspection  of  steers  and  heifers  based 
on  work  measurement  data  and  facility 
requirements. 

All  establishments  under  the  SIS 
system  would  be  responsible  for  proper 
head,  tongue,  viscera,  and  carcass 
presentation.  The  operation  of  a  PQC 
program  for  the  presentation  standards 
would  be  an  option  for  SIS-Cattle 
establishments.  Establishments 
operating  under  SIS/PQC-Cattle  would 
include  presentation  standards  in  their 
PQC  program. 

The  SIS-Cattle  system  would  also 
require  establishment  employees  to 
palpate  and  present  the  tongue,  incise 
the  cheek  muscles,  and  open  the  heart 
for  inspection  personnel. 

Additionally,  the  establishment  would 
be  responsible  for  the  removal  from 
carcasses  of  defects  that  are  the  result 
of  the  handling,  slaughtering,  or  dressing 
operations  and  the  removal  of 
designated  trimmable  defects  as  listed 
in  the  beef  carcass  finished  product 
standards  program. 

This  system  would  provide  an 
increase  in  slaughter  method  and 
personnel  efficiency,  as  well  as  provide 
an  increase  in  product  yield,  while  still 
providing  consumers  with  wholesome 
and  otherwise  unadulterated  products. 
These  gains  have  been  demonstrated 
and  documented  in  four  pilot  cattle 
establishments. 

date:  Comments  must  be  received  on  or 
before:  January  30. 1989. 

ADDRESS:  Written  comments  should  be 
sent  in  duplicate  to  the  Policy  Office. 
Attn:  Linda  Carey,  FSIS  Hearing  Clerk, 
Room  3175,  South  Agriculture  Building, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250  (see  also  "Comments"  under 
SUPPLEMENTARY  INFORMATION]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Douglas  L.  Bemdt,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division.  Technical  Services. 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-3219. 


SUPPLEMENTARY  INFORMATION: 
E.xecutive  Order  12291 

The  Agency  has  determined  that  this 
proposal  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  principal  effect  of  this  proposed 
rule  is  to  improve  post-mortem 
inspection  procedures  for  cattle  which 
will  result  in  maximum  inspection 
efficiency  and  increased  productivity. 
Certain  new  requirements  should  be 
placed  upon  the  establishment; 
however,  these  requirements  would  be 
counterbalanced  by  the  dollar  gain 
resulting  from  the  increased 
productivity. 

It  is  estimated  that  the  cost  of 
complying  with  these  new  requirements 
would  not  exceed  $40,000  per 
establishment.  There  are  currently  55 
operations  which  slaughter  steers  and 
heifers  and  require  three  or  more 
inspectors.  However,  24  of  these  operate 
in  two  shifts  from  a  single  facility. 
Therefore,  the  total  number  of  facilities 
to  be  modified  would  be  43.  As  such,  the 
estimated  initial  cost  to  industry  foe 
implementing  the  SIS-Cattle  system 
would  not  exceed  $2  million. 

Net  productivity  gains  would  offset 
the  one-time  cost  of  facility  changes.  It 
is  estimated  that  an  approximate  40 
percent  gain  in  productivity  would  result 
because  of  an  establishment's  ability  to 
increase  its  production  rate  without 
requiring  additional  inspectors  or 
inspection  space.  Four  pilot  cattle 
establishments  under  this  system  have 
been  able  to  show,  by  documented 
evidence,  an  increase  in  yield,  an 
increase  in  control  of  production,  and 
better  supervisory  control  of  employees. 
Under  SlS/PQC-Catfle,  establishments 
should  also  realize  further  gains  due  to 
decreased  product  contamination, 
decreased  trimming,  increased  shelf  life 
of  products,  and  other  considerations. 
Actual  monetary  gain  would  depend 
upon  the  management  practices  at  each 
individual  establishment. 


Effect  on  Small  Enttties 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354  (5  U.S.C.  601).  SIS- 
Cattle  is  designed  for  slaughter 
establishments  having  three  or  more 
inspectors.  Specifically,  this  proposal 
would  affect  the  approximately  43 
establishments  which  slaughter  steers 
and  heifers  and  require  three  or  more 
inspectors.  Those  establishments  are  not 
small  entities.  Establishments  having 
less  than  three  inspectors  would  not  be 
affected  by  this  system. 

Paperwork  Requirements 

This  proposed  rule  would  require 
establishments  to  perform  finished 
product  and  edible  byproduct  testing. 
All  establishments  would  be  required  to 
maintain  certain  records  to  verify  that 
the  finished  product  standards  and  the 
edible  byproduct  standards  have  been 
met.  This  proposed  rule  would  also 
require  establishments  operating  under 
SIS/PQC-Cattle  to  develop  and  submit 
to  the  Administrator  for  approval  a  PQC 
program  designed  to  ensure  that  the 
dressed  cattle  carcasses  are  wholesome 
and  properly  prepared.  Such 
establishments  would  be  required  to 
maintain  certain  records  to  fulfill  their 
obligation  under  the  approved  PQC 
programs.  These  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
0583-0015  for  approval  (44  U.S.C 
3504(h)). 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Written  comments 
should  be  sent,  in  duplicate,  to  the 
Policy  Office  and  should  refer  to  the 
docket  number  appearing  in  the  heading 
of  this  document.  All  comments 
submitted  pursuant  to  this  notice  will  be 
made  available  for  public  inspection  in 
the  Policy  Office  between  9:00  and  4:00 
p.m..  Monday  through  Friday. 

Background 

The  United  States  has  had  mandatory 
meat  inspection  for  products  prepared 
for  commerce  since  1906,  The  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601  et  seq.)  requires,  among  other 
provisions,  that  the  Secretary  of 
Agriculture,  through  appointed 
inspectors,  carry  out  a  post-mortem 
examination  of  the  carcasses  and  parts 
of  certain  domesticated  food  animals, 
including  cattle,  which  are  capable  of 
use  as  human  food  when  these  animals 


are  slaughtered  in  an  official 
establishment  that  is  subject  to 
inspection  under  the  Act  Post-mortem 
inspection  involves  an  examination  by 
one  or  more  trained  food  inspectors, 
under  veterinary  supervision,  of  the 
head,  viscera,  and  other  parts  of  the 
carcass  of  each  animal  slaughtered,  for 
the  purpose  of  detecting  disease  or  other 
conditions  that  could  cause  the  carcass 
or  any  part  to  become  unfit  for  human 
food  or  otherwise  adulterated. 

/.  Traditional  Inspection 

Routine  cattle  post-mortem  inspection 
has  traditionally  been  performed  at 
three  points  in  the  slaughter  operation. 
Cervical  (head)  inspection  is  conducted 
at  an  early  point  in  the  dressing 
operation;  viscera  inspection  is 
conducted  after  the  carcass  has  been 
eviscerated;  and  carcass  inspection  is 
conducted  towards  the  end  of  the 
dressing  operation.  At  each  point,  an 
inspector  observes  and  palpates  the 
carcass  and  its  parts.  For  head  and 
viscera  inspection,  an  inspector  also 
incises  certain  muscles,  lymph  nodes, 
and  organs.  The  inspector  examines  the 
carcasses  and  directs  and  verifies 
establishment  employees'  performance 
of  trimming  operations.  These 
traditional  procedures,  which  are 
outlined  in  the  Meat  and  Poultry 
Inspection  Manual. '  have  proven  to  be 
an  effective  method  of  inspection  and 
have  changed  little  since  the  inception 
of  Federal  meat  inspection  in  1906.  Since 
that  time,  however,  there  have  been 
many  significant  changes  in  the  way 
cattle  are  raised  and  moved  to  slaughter, 
in  the  types  and  frequency  of  cattle 
diseases,  and  in  the  technology  used  to 
slaughter  the  animals  and  dress  their 
carcasses. 

The  improved  health  of  cattle  today  is 
largely  the  result  of  modem  production 
methods.  A  large  number  of  cattle  are 
now  bred  and  raised  under  controlled 
environments  designed  to  promote 
growth  and  prevent  disease.  The 
controlled  use  of  various  chemicals, 
antibiotics,  and  vaccines  has  improved 
the  health  of  cattle  and  decreased  the 
number  of  these  animals  rejected  as 
human  food. 

Competitive  pressures  have  produced 
many  industry  changes.  Slaughter 
operations  are  now  located  close  to 
where  the  animals  are  grown,  thus 
eUminating  arduous  and  costly  shipment 
to  slaughter.  Also,  the  packing  industry 
continues  to  become  more  concentrated 
with  less  than  10  percent  of  the  cattle 
abattoirs  slaughtering  more  than  75 


'A  copy  of  the  Meal  and  Poultry  Inspection 
Manual  is  on  file  in  the  office  of  the  FSIS  Hearing 
Cleric, 


percent  of  the  cattle.  Furthermore, 
automation  and  technology  have 
increased  industry  productivity  and 
product  unifonnity. 

The  inspection  procedures  for  cattie 
carcasses  have  not  kept  pace  with 
changes  in  the  livestock  and  meat 
industry.  By  "modernizing"  cattle 
inspection  procedures.  FSIS  would 
increase  its  inspection  productivity 
while  maintaining  the  assurance  of 
wholesomeness  of  cattle  carcasses 
entering  the  Nation's  food  supply. 

In  certain  situations,  the  traditional 
cattle  inspection  procedures  may  limit 
the  rate  at  which  an  establishment 
slaughters  animals  and  dresses 
carcasses.  A  redesigned  system  of  cattle 
inspection  would  improve  inspection 
productivity  and  allow  faster  line 
speeds  for  cattle  slaughterers,  thus 
providing  a  means  for  increased 
efficiency. 

In  1982,  FSIS  implemented  new  swine 
post-mortem  inspection  procedures  and 
staffing  standards  which  allowed  higher 
production  rates  for  swine  operations 
(August  4. 1982. 47  FR  33673).  The  post- 
mortem inspection  staffing  standards  for 
traditional  cattle  inspection  were  also 
revised  at  that  time.  During  that 
rulemaking  procedure,  FSIS  announced 
that  a  new  method  for  cattle  post- 
mortem inspection  was  being  developed. 
FSIS  has  completed  its  development  of 
the  new  method,  called  the  Streamtined 
Inspection  System-Cattie. 

//.  The  Streamlined  Inspection  System- 
Cattle 

As  discussed  eartier.  under  the 
traditional  method  of  cattie  inspection, 
inspectors  are  closely  involved  with  the 
slaughter  establishment's  operations.  In 
addition  to  examining  each  carcass  for 
signs  of  disease,  the  inspectors  identify 
and  point  out  carcass  dressing 
nonconformances  and  designated 
trimmable  conditions  to  establishment 
woricers.  and  direct  them  to  ensure  that 
the  defects  have  been  properly  removed. 
Dressing  nonconformances  are  those 
defects  which  occur  on  the  carcass  as  a 
result  of  errors  in  the  handling, 
slaughtering,  or  dressing  operations 
performed  by  establishment  employees. 
They  include,  but  are  not  limited  to, 
such  things  as  bruises,  hair,  dirt,  ingesta. 
organ  renmants,  and  machine  grease. 
Designated  trimmable  conditions  are 
those  abnormal  conditions  that  are  not 
caused  by  improper  dressing 
procedures,  that  are  readily  identifiable, 
and  that  do  not  affect  the  disposition  of 
the  carcass.  They  include,  but  are  not 
limited  ta  fractures,  arthritis,  localized 
abscesses,  and  pigmentation.  The 
identification  and  directing  for  removal 
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of  these  conditions  have  become  a 
significant  part  of  the  inspection  job  and 
require  70-90  percent  of  carcass 
inspectors'  time.  These  carcass  dressing 
nonconformances  and  designated 
trimmable  conditions  are  obvious  and 
easily  identifiable  by  a  skilled  person. 
Agency  officials  have  concluded  that 
responsibility  for  controlling  the 
dressing  operation  and  removing 
obvious  and  readily  identifiable  carcass 
dressing  nonconformances  and 
designated  trimmable  conditions  could 
be  shifted  to  the  establishment.  This 
would  allow  inspectors  to  direct  their 
efforts  toward  the  detection  of  cattle 
disease  conditions  and  enable  the  cattle 
industry  to  assume  full  responsibility  for 
dressing  operations. 

Since  the  greatest  increase  in 
inspector  efficiency  can  be  realized  at 
the  higher  slaughter  rates,  SIS-Cattle 
and  SlS/PQC-Cattle  would  apply  only  to 
those  establishments  slaughtering  steers 
and  heifers  with  three  or  more  on-line 
inspectors.  SlS-Cattle  consists  of  a 
routine  post-mortem  inspection 
procedure  whereby  the  inspector  would 
focus  on  disease  conditions  and  whole 
carcass  disposition,  while  the 
establishment  employee  would  focus  on 
control  of  the  dressing  operations.  For 
the  purpose  of  monitoring  the 
establishment's  removal  of  dressing 
nonconformances  and  designated 
trimmable  conditions,  finished  product 
standards  for  carcasses  including 
tongues  and  heads,  and  standards  for 
other  edible  byproducts  have  been 
developed  and  included  in  this  proposal. 

Finished  Products  Standards  (FPS) 
were  tested  and  then  validated  by 
additional  tests  in  a  number  of 
establishments  before  the  initation  of 
SIS-Cattle.  These  establishments  were 
operating  under  traditional  inspection, 
which  is  a  cafcass-by-carcass 
inspection.  The  standards  are  based  on 
the  average  quality  of  product  produced 
following  good  manufacturing  practices 
that  were  monitored  using  traditional 
inspection  procedures.  Historically,  this 
process  has  produced  a  product  with  a 
level  of  cleanliness  that  has  been 
considered  aesthetically  acceptable 
within  the  requirements  of  the  Federal 
Meat  Inspection  Act.  Therefore.  Agency 
officals  have  concluded  that  when  good 
manufacturing  practices  are  followed,  a 
process  that  yields  products  meeting  the 
FPS  have  an  inherent  level  of 
cleanliness  and  are  acceptable. 
Carcasses  whose  degrees  of  cleanliness 
are  found  to  be  within  the  action  level, 
are  not  injurious  to  health  or  othewise 
unfit  for  human  food,  and  are  therefore 
considered  by  the  Agency  not  to  be 
'^'        adulterated. 


The  process  of  monitoring  compliance 
with  finished  product  standards  will 
utilize  the  CUSUM  statistical  concept, 
which  is  defined  as  a  statistical  method 
for  comparing  the  output  of  a  process 
against  finished  product  standards  to 
determine  compliance.  The  point  at 
which  product  action  is  required  is 
determined  by  an  "action"  number, 
"subgroup  absolute  limit,"  or  "subgroup 
maximum  limit."  The  action  number  for 
this  process  was  determined  by 
statistically  weighing  the  test  data 
results  collected  for  NCIS. 

Tolerance  number,  start  number, 
subgroup  absolute  limit,  subgroup 
maximum  limit  values  and  number  of 
defects  per  sample  were  given  values 
based  on  professional  judgement  of 
experienced  veterinarians  and  other 
field  personnel  after  analyzing  the  test 
data.  In  determining  these  values, 
defects  are  weighted  on  the  basis  of 
public  health  significance  or  by  how 
obvious  the  defect  was  in  terms  of 
expected  good  manufacturing  practice. 

"The  standards  for  edible  byproducts 
were  developed  in  response  to  a  need 
recognized  by  both  industry  and  the 
Food  Safety  and  Inspection  Service 
(FSIS)  for  objective  standards  for  such 
product.  The  Slaughter  Inspection 
Standards  and  Procedures  (SISP) 
Division  of  Technical  Services  collected 
data  from  randomly  selected  federally 
inspected  establishments  nationwide  to 
determine  the  level  of  quality  at  which 
inspectors  were  accepting  finished 
byproducts.  The  standards  for  edible 
byproducts  were  determined  in  the  same 
manner  as  for  carcasses. 

A  PQC  program  along  with  the  SIS- 
Cattle  system  would  be  required  in 
establishments  that  slaughter  cattle  at 
rates  greater  than  275  head  per  hour. 
The  velocity  of  the  conveyer  at  speeds 
in  excess  of  275  head  per  hour  has 
multiple  effects  on  the  slaughter 
operation  as  well  as  on  the  inspection 
operations.  Successful  high  speed 
operation  require  installation  and 
maintenance  of  optimum  facilities,  close 
supervision  of  operators'  techniques, 
and  an  aggressive,  problem-solving 
attitude  by  management  personnel  in 
order  to  produce  carcasses  and  parts 
which  meet  the  FSIS  finished  product 
standards.  A  prevention-oriented 
process  control  program  is  essential  for 
the  successful  maintenance  of  a  high 
speed  operation  which  routinely 
produces  a  wholesome  product.  Agency 
officials  have  determined  that 
establishments  with  speeds  in  excess  of 
275  head  per  hour  must  operate  under  a 
quality  control  program  to  ensure  the 
uniform  production  of  a  wholesome, 
unadulterated  product.  The  selection  of 


a  speed  of  275  head  per  hour  was  based 
upon  the  results  of  interviews  with 
experienced  field  veterinarians  and  FSIS 
supervisors,  and  the  results  of  work 
measurement  studies.  In  their 
professional  judgement,  speeds  above 
that  rate  required  the  additional 
assurance  afforded  by  a  partial  quality 
control  program.  The  application  of  the 
finished  product  standards  and  the 
PQCA  program  would  be  the 
responsibility  of  establishment 
employees  and  would  be  monitored  by 
inspectors  to  ensure  the  production  of 
wholesome  product. 

The  provision  for  uniform 
presentation  standards  is  a  key  element 
in  the  streamlined  inspection  system. 
The  presentation  standards  would  have 
to  be  met  to  ensure  the  effectiveness  of 
inspection  when  the  proposed  staffing 
standards  are  used.  Presentation 
standards  would  be  applied  by 
inspectors,  when  not  included  in  a  PQC 
program.  A  separate  PQC  program  for 
presentation  would  be  optional  for 
establishments  operating  under  the  SIS- 
Cattle  program  at  slaughter  rates  of  275 
head  per  hour  or  less. 

A.  The  SIS-Cattle  Post-Mortem 
Inspection  Procedure 

A  study  comparing  the  effectiveness 
of  the  traditional  procedure  to  that  of 
the  proposed  procedure  was  conducted 
in  four  establishments  slaughtering 
steers  and  heifers  using  the  New  Cattle 
Inspection  System  (NCIS],  the 
forerunner  of  SIS.  FSIS  evaluated  a  total 
of  28.800  samples — 7,200  from  each 
establishment  (3,600  inspected  by  the 
traditional  procedure  and  3.600  by 
NCIS).  An  analysis  was  made  of  the 
percentage  of  units  that  were  free  of 
errors.  The  results  of  the  study  showed 
that  the  inspection  error  rate  with  NCIS 
is  equal  to.  or  lower  than,  the  inspection 
error  rate  with  the  traditional 
procedure.'  FSIS  officials,  using  data 
obtained  during  the  effectiveness  study, 
determined  that  the  procedures 
eliminated  under  the  SIS  inspection 
system  were  not  necessary  to  make  an 
accurate  disposition  of  cattle  carcasses 
and  parts. 

In  1986  a  feasibility  study  was 
performed  using  the  NCIS  with  changed 
presentation  requirements  for  the  head 
and  heart.  This  new  system  was  called 
the  Streamlined  Inspection  System  (SIS) 
for  Cattle.  Since  there  was  no  change  in 
the  inspection  procedure,  no  additional 


'  A  report  of  this  study  is  available  upon  request 
from  the  Slaughter  Inspection  Standards  and 
Procedures  Division.  Technical  Services.  Food 
Safety  and  Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250  Area  Code  (202) 
447-3219. 


testing  was  required.  Now  industry's 
presentation  for  inspection  must  meet  a 
minimum  presentation  standard  to 
ensure  that  there  is  adequate  time  to 
perform  inspection. 

1.  Cervical  (head)  inspection.  Under 
the  traditional  cervical  inspection 
procedure,  the  inspector  performs  the 
following:  (1)  Observes  the  eyes  and 
surfaces  of  the  head;  (2)  incises  the 
mandibular,  parotid,  lateral 
retropharyngeal  (atlantal).  and  medial 
retropharyngeal  (suprapharyngeal) 
lymph  nodes:  (3)  incises  the  lateral  and 
medial  masticatory  muscles  (cheeks); 
and  (4)  observes  and  palpates  the 
tongue. 

The  SIS  cervical  inspection  procedure 
would  differ  from  the  traditional  one  in 
three  principal  ways.  First,  the  new 
procedure  would  eliminate  the 
requirement  to  incise  the  lateral 
retropharyngeal  (atlantal)  lymph  nodes. 
Instead,  the  lateral  retropharyngeal 
lymph  nodes  would  be  observed  by 
inspectors  for  abnormalities.  Second, 
the  inspector  would  observe  the 
masticatory  muscles  only  after  an 
establishment  employee  presents  the 
incised  muscles  for  inspection.  Third, 
the  inspector  would  observe  the 
surfaces  of  each  tongue  and  routine 
palpation  would  be  eliminated.  In  the 
development  of  the  New  Cattle 
Inspection  System,  it  was  determined 
that  abnormalities  found  in  the  tongue 
do  not  affect  whole  carcass  disposition. 
This  premise  was  tested  and 
documented  in  four  test  establishments 
and  found  to  be  valid.  Therefore,  as  part 
of  the  routine  dressing  operation,  an 
establishment  employee  would  palpate 
each  tongue  for  abnormalities  prior  to 
the  cervical  inspection  station  and 
notify  the  cervical  inspector  of  any 
abnormal  findings.  Thus,  the  palpation 
of  tongues  by  establishment  personnel  is 
considered  a  sorting  function  only.  The 
cervical  inspector  would  then  determine 
the  significance  of  the  findings  and  take 
appropriate  action.  These  procedures 
are  monitored  by  inspection  personnel 
who  are  not  working  on  the  line,  such  as 
the  inspector  in  charge  or  an  offal 
inspector.  In  addition,  prior  to  chilling, 
all  tongues  would  be  subject  to  finished 
product  standards  using  a  statistically 
based  sampling  program. 

2.  Viscera/carcass  inspection.  Carcass 
inspection  would  be  performed  together 
with  viscera  inspection  at  the  viscera/ 
carcass  inspection  station. 

a.  Viscera  inspection.  Under  the 
traditional  cattle  inspection  procedure, 
the  inspector  performing  viscera 
inspection  is  required  to:  (1)  observe  the 
mesenteric  lymph  nodes,  the  abdominal 
viscera,  the  esophagus  and  spleen,  and 
the  ventral  surfaces  of  the  lungs;  (2) 


obser\'e  and  palpate  the  ruminoreticular 
junction,  the  dorsal  (costal)  surfaces  of 
the  lungs,  and  the  surfaces  of  the  liver; 
and  (3)  incise  and  observe  the 
tracheobronchial  (bronchial)  and 
mediastinal  lymph  nodes,  the  heari.  the 
hepatic  (portal)  nodes,  and  the  bile  duct. 

Under  the  SIS-Cattle  inspection 
procedure,  the  viscera  inspector  would 
not  observe  the  ventral  surfaces  of  the 
lungs,  but  would  continue  to  observe 
and  palpate  the  dorsal  (costal)  surfaces 
of  the  lungs.  The  SIS  procedure  would 
eliminate  the  requirements  to  incise  and 
observe  the  right  tracheobronchial 
(bronchial)  lymph  node,  to  incise  the 
heart,  to  incise  the  hepatic  (portal) 
lymph  nodes,  and  to  palpate  the 
ruminoreticular  junction.  The  heart 
would  be  inspected  by  observation  only 
after  an  establishment  employee 
presents  the  incised  organ  for 
inspection. 

b.  Carcass  inspection.  The  traditional 
carcass  inspection  procedure  includes 
palpation  and  observation  of  the 
superficial  inguinal  lymph  nodes  in  the 
male  or  mammary  (supramammary) 
lymph  nodes  in  the  female,  medial 
(internal)  iliac  lymph  nodes,  diaphragm, 
and  kidneys.  Inspection  also  includes 
the  observation  of  the  lumbar  region, 
pillars  of  the  diaphragm,  peritoneum, 
pleura,  cut  surfaces  of  muscles  and 
bones,  and  the  exterior  surface  of  the 
carcass. 

The  SIS  carcass  inspection  procedure 
would  eliminate  palpation  of  the 
diaphragm,  superficial  inguinal 
(mammary)  lymph  nodes,  medial 
(internal)  iliac  lymph  nodes,  and 
kidneys.  The  procedure,  however,  would 
include  the  observation  by  the  inspector 
of  the  diaphragm,  lymph  nodes,  and 
kidneys.  "The  inspector  would  not 
observe  the  split  vertebral  column  and 
surrounding  tissues. 

Under  the  SIS  procedure,  the 
inspector  would  observe  the  dorsal 
surfaces  of  the  carcass  with  the  aid  of  a 
large  mirror  strategically  placed  behind 
the  moving  carcasses  at  the  viscera 
station.  The  establishment  would  be 
required  to  furnish  adequate  lighting  for 
the  mirror  examination. 

In  order  to  achieve  maximum 
inspector  efficiency  at  the  lower  speeds, 
the  new  procedure  would  require  the 
kidneys  to  be  exposed  and  removed 
from  the  carcass  for  presentation  along 
with  the  viscera  at  the  viscera/carcass 
station.  An  exception  to  the  kidney 
removal  requirement  would  be  offered 
to  establishments  slaughtering  at  rates 
greater  than  234  per  hour.  Based  on 
work  measurement  studies,  an 
additional  inspector  is  required  at  a  rate 
of  234  per  hour.  The  work  measurement 
study  showed  that  kidney  removal  did 


not  improve  inspector  efficiency  if  the 
additional  inspector  was  dedicated  to 
carcass  and  kidney  inspection  only. 

By  combining  viscera  inspection  and 
carcass  inspection  into  a  single  viscera/ 
carcass  inspection  station.  FSIS  would 
be  able  to  maximize  inspector 
efficiency.  Also,  the  elimination  of  the 
traditional  carcass  inspection  station 
would  facilitate  the  establishment's 
assumption  of  its  responsibility  for  the 
identification  and  removal  of  dressing 
nonconformances.  Since  inspection 
would  be  completed  at  the  viscera/ 
carcass  inspection  station,  there  would 
be  greater  assurance  that  all  carcass 
parts  and  organs  are  accurately 
identified  with  the  corresponding 
carcass  throughout  the  dressing 
operation.  Under  traditional  inspection 
there  is  physical  separation  of  the 
carcass  and  viscera  after  the  viscera 
inspection  station.  An  inspection 
decision  at  the  carcass  station  which 
might  affect  carcass  disposition  creates 
a  logistical  possibility  of  loss  of  identity 
of  the  viscera.  Under  SIS-Cattle. 
inspection  has  complete  visual  control 
of  the  viscera  and  carcass  until 
inspection  is  completed. 

B.  The  Slaughter  Partial  Quality  Control 
(PQC)  Program 

Recent  field  studies  in  selected  pilot 
establishments  have  reinforced  FSIS' 
long-standing  view  that  Federal  meat 
inspection  is  more  efficient  and  effective 
in  establishments  where  the  concepts  of 
production  control  are  practiced,  in 
contrast  to  establishments  which  do  not 
maintain  the  facilities,  personnel,  or 
procedures  necessary  to  ensure  control 
of  their  production  operations. 
Establishments  without  production 
operation  control  tend  to  rely  on  the 
inspection  ser\'ice  as  a  substitute  for 
proper  management  and  control  of  their 
operations.  "This  subsequently  requires 
Federal  meat  inspectors  to  carry  out 
quasi-supervisory  functions  that  are 
inherently  an  establishment's 
responsibility.  An  establishment's  PQC 
program  would  eliminate  the  need  for 
the  inspection  service  to  act  in  a  quasi- 
supervisory  role  and  would  greatly 
improve  inspector  efficiency. 

Under  SIS-Cattle.  establishments  that 
operate  at  slaughter  rates  greater  than 
275  head  per  hour  would  be  responsible 
for  designing  their  own  slaughter  PQC 
program.  The  PQC  program  would  be 
optional  for  establishments  that  operate 
at  slaughter  rates  of  275  head  per  hour 
or  less.  The  PQC  program,  developed  by 
the  establishment,  would  consist  of 
three  major  elements:  (1)  Identification 
of  points  (generally  known  as  critical 
control  points)  in  the  slaughter  and 
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dressing  operation  which  are  critical  to 
the  production  of  carcasses  in 
compliance  with  the  finished  product 
standards  for  dressed  cattle  carcasses: 
(2)  development  of  certain  standards  at 
each  control  point;  and  (3)  specification 
of  a  series  of  predetermined  actions  to 
be  taken  if  critical  control  point 
standards  are  not  met  The  last  critical 
point  of  each  program  would  involve  the 
examination  of  samples  of  finished 
carcasses,  heads,  tongues,  and  other 
edible  byproducts  to  determine 
compliance  with  the  finished  product 
standards  program.  The  PQC  program 
would  further  define  how  often  each 
critical  point  is  checked  by  the 
establishment  and  would  include  a 
recordkeeping  system. 

The  establishment's  PQC  program 
would  be  submitted  to  and  approved  by 
the  Administrator  under  section  318.4  (9 
CFR  318.4)  of  the  Federal  meat 
inspection  regulations  and  the 
requirements  oudined  in  this  document. 
The  establishment  would  conduct  the 
program,  and  FSIS  would  monitor  the 
operation  to  ensure  that  the  provisions 
of  the  PQC  program  and  regulations  are 
met.  FSIS'  monitoring  activities  would 
consist  principally  of  reviewing  critical 
control  point  records  and  periodically 
sampling  and  examining  products  at  the 
slaughter  line  critical  control  points  to 
ensure  the  production  of  dressed 
carcasses  which  meet  the  finished 
product  standards. 

C  Presentation  Program 

The  provision  for  uniform 
presentation  standards  is  a  key  element 
in  the  streamlined  inspection  system. 
Presentation  of  the  head,  tongue, 
viscera,  and  carcass  has  traditionally 
been  a  responsibility  of  the 
establishment  based  on  standards 
established  by  the  inspector  in  charge. 
Uniform  presentation  is  important  in 
maintaining  inspection  efficiency  and  is 
critical  at  the  higher  rates  of  slaughter. 
When  the  carcass  or  its  parts  are  not 
uniformly  presented  in  a  predetermined 
maimer,  time  allotted  for  inspection 
must  be  used  to  correct  or  compensate 
for  presentation  errors.  The  adequacy  of 
presentation,  in  turn,  depends  on  such 
factors  as  disease  conditions, 
establishment  operating  conditions, 
lighting,  and  facilities.  FSIS  has 
developed  guidelines  for  the 
presentation  of  the  head,  tongue, 
viscera,  and  other  parts  of  the  carcass  in 
official  slaughter  establishments.*  These 
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'These  guidelines  are  available  for  public 
inspection  in  the  office  of  the  FSIS  Hearing  Clerk. 
Copies  may  be  obtained  free  upon  request  from  the 
Slaughter  bispection  Standards  and  Procedures 
Division,  Technical  Services.  Food  Safety  and 


guidelines  provide  objective  criteria  for 
determining  acceptable  presentation 
and  for  reducing  the  line  speeds  when 
presentation  is  less  than  acceptable. 
These  guidelines  would  be  applied  by 
FSIS  as  a  part  of  SIS-Cattle.  In  the  SIS/ 
PQC-Cattle  program,  the  guidelines 
would  be  included  in  the 
establishment's  PQC  program  which  is 
monitored  by  FSIS. 

///.  Operational  Requirements  for  the 
Streamlined  Inspection  System-Cattle. 

There  would  be  three  areas  of 
responsibility  for  an  establishment 
under  SIS-Cattle:  (A)  Inspection  of  the 
carcass,  viscera  and  head.  (B) 
equipment,  facilities,  and  inspection 
space,  and  (C)  removal  of  carcass  and 
edible  byproduct  nonconformances. 
These  responsibilities  are  described 
below  along  with  a  discussion  of  how 
they  may  affect  the  cattle  industry. 

A.  Presentation  of  the  Carcass  and  Its 
Parts  For  Inspection 

The  primary  difference  between  SIS- 
Cattle  and  SIS/PQC-Cattle  is  the  party 
responsible  for  assuring  proper 
presentation  of  the  head,  tongue, 
viscera,  kidneys,  and  other  parts  of  the 
carcass  for  inspection  according  to 
standards  set  by  FSIS. 

The  presentation  guidelines  for 
establishments  operating  under  SIS- 
Cattle  would  be  applied  by  FSIS. 
Establishments  may  request  a  PQC 
program  for  presentation.  If  approved, 
the  establishment  would  have  the 
responsibility  of  applying  the  guidelines 
with  inspectors  monitoring  its 
application.  Establishments  operating 
under  SIS/PQC-Cattle  must  include  the 
presentation  program  in  their  PQC 
program  and  would  be  responsible  for 
applying  it  If  post-mortem  inspection 
cannot  be  performed  at  the  current  line 
speed  under  SIS-Cattle  or  SIS/PQC- 
Cattle  because  of  preparation  of 
presentation  deficiencies  or  because  of 
disease  incidence,  the  inspector  in 
charge  would  have  the  authority  to 
require  the  establishment  to  reduce 
speed  and  take  other  corrective  actions 
necessary  for  proper  presentation  for 
inspection.  The  following  presentation 
standards  are  applicable  to  both  SIS- 
Cattle  and  SIS/PQC-Catde: 

1.  Head  and  tongue  presentation.  Prior 
to  the  inspector's  examination  of  the 
tongues,  an  establishment  employee 
would  palpate  the  tongues  and  notify 
the  inspector  if  abnormalities  were 
found.  Notification  to  the  inspector 
would  be  accomplished  either  directly 
or  by  means  of  a  marking  system 
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developed  by  the  establishment  and 
acceptable  to  the  inspector  in  charge, 
such  as  tags,  rings,  cuts,  or  other 
markings.  The  inspector  would  visually 
inspect  and  incise  the  lymph  nodes  of 
each  tongue  and  palpate  any  tongue 
identified  as  abnormal  by  the  inspector 
or  by  an  establishment  employee  on 
examination.  A  finished  products 
standards  program,  which  is  statistically 
based,  would  be  applied  to  ensure  that 
only  wholesome  tongues  would  pass. 
This  procedure  is  as  effective  in 
detecting  conditions  relating  to 
adulteration  and  wholesomeness  as  the 
current  procedure.  (See  footnote  2  which 
refers  to  the  study  done  to  validate  this 
point.) 

Prior  to  the  inspector's  examination  of 
the  head,  an  establishment  employee 
would  incise  both  lateral  and  medial 
masticatory  muscles  (cheeks)  for 
inspection.  The  establishment  would  be 
responsible  for  assuring  that  the  cheek 
muscles  were  properly  incised  and 
presented  for  inspection. 

2.  Viscera.  An  establishment 
employee  would  open  all  chambers  of 
the  heart  and  incise  the  interventricular 
septum  before  it  reaches  the  inspector. 
The  inspector  would  observe  all 
surfaces  of  the  heart  for  abnormalities. 

3.  Carcass.  The  establishment  would 
be  required  to  spread  the  carcasses  at 
the  viscera/carcass  station  so  that 
carcass  inspection  could  be  performed. 

B.  Equipment  Facilities  and  Inspection 
Space 

The  facilities  required  by  SIS-Cattle 
for  viscera/carcass  inspection  would 
include  a  mirror  for  viewing  the  dorsal 
surface  of  the  carcass,  additional 
lighting  for  the  mirror,  and  lighting  to 
adequately  view  the  interior  of  the 
unsplit  carcass  at  the  combined  viscera/ 
carcass  station.  In  addition,  the  space 
required  to  perform  cervical  (head) 
inspection  would  be  based  on  three 
.  interrelated  variables:  (1)  The  velocity 
of  the  head  chain;  (2)  the  number  of 
heads  presented  per  hour,  and  (3)  the 
spacing  between  heads.  In  some 
establishments,  the  cumulative  effect  of 
these  variables  would  require  additional 
workspace  to  perform  cervical 
inspection.  Table  1  in  5  307.2(m)  of  this 
proposal  supplies  the  maximum  required 
workspace  for  cervical  inspectors  when 
heads  are  spaced  4  feet  apart. 
Additional  tables  for  head  spacings  of 
other  than  4  feet  will  be  available  from 
the  Agency.  As  discussed  earlier, 
additional  workspace  may  be  needed  in 
those  establishments  where  kidneys 
must  be  removed  prior  to  the  viscera/ 
carcass  inspection  station.  Most 
establishments  should  gain  workspace 


as  a  result  of  the  removal  of  the 
inspector  from  the  traditional  carcass 
inspection  station. 

1.  Line  speed  indicator.  A  digital  line 
speed  indicator  for  both  the  head  chain 
and  the  evisceration  chain  would  be 
required  at  a  location  which  is  readily 
accessible  to  the  inspector  in  charge. 
Knowledge  of  the  line  speeds  is 
necessary  to  ensure  that  the  inspection 
stations  are  properly  staffed. 

2.  Mirror.  For  cattle  slaughter  lines 
with  a  moving  top  viscera  table  and 
requiring  three  or  more  inspectors  as 
prescribed  by  the  new  staffing  standard, 
a  one-piece,  distortion-free,  glass  or 
plastic  mirror  would  be  required.  This 
mirror  would  be  mounted  and 
positioned,  (i.e.  angled  or  tilted)  so  the 
inspector  may  have  a  clear  unobstructed 
view  of  the  dorsal  surface  of  the 
carcass. 

3.  Lighting.  Shadow-free  lighting  with 
a  minimum  Color  Rendering  Index  (CRI) 
of  85  *  would  be  required  at  each 
inspection  station.  In  addition,  a  diffuse 
light  source  (such  as  a  double  tube 
fluorescent  light  fixture)  would  be 
mounted  at  the  fop  of  the  carcass  mirror 
to  provide  adequate  light  at  the  carcass 
shoulder  level.  Directional  lighting 
would  also  be  required  at  the  viscera/ 
carcass  inspection  station  so  that 
adequate  light  would  be  provided  inside 
the  thoracic  cavity  of  the  carcass.  This 
lighting  would  be  carefully  adjusted  so 
that  it  would  pass  through  the  relatively 
narrow  opening  in  the  ventral  surface  of 
the  carcass  lighting  the  sides  and  back 
of  the  cavity  in  sequence. 

4.  Inspection  space. 

a.  Cervical  inspection  station. 
Cervical  inspection  is  currently  required 
to  be  completed  prior  to  viscera 
inspection  (Meat  and  Poultry  Inspection 
Manual,  section  11.1(h)(1).  See 
footnote').  In  some  instances,  when 
establishments  have  added  new 
equipment  and/or  remodeled  their 
slaughter  facilities,  it  has  been 
necessary,  when  a  moving  chain  is  used, 
for  them  to  increase  the  velocity  of  the 
head  chain  in  order  to  meet  this 
inspection  requirement. 

There  would  be  new  requirements  for 
cattle  cervical  inspection  when  the 
heads  are  spaced  evenly  on  the  head 
chain  at  4-foot  intervals.  The 
interrelationships  between  the  speed  of 
the  head  chain,  the  rate  at  which  heads 
are  presented  for  inspection,  the  number 
of  inspectors  needed,  and  the  required 
workspace  for  inspectors  to  inspect 
them  are  defined  in  the  proposed 
regulation. 


*  This  requirement  muy  be  met  by  using  deluxe 
cool  white  ur  high  intensity  fluorescent  type  lighting. 


If  the  head  spacing  is  less  than  4  feet, 
the  head  chain  velocity  must  be 
proportionally  decreased. 
Establishments  which  desire  to  space 
heads  at  distances  greater  than  4  feet 
would  be  handled  on  an  individual  basis 
as  discussed  earlier  (Section  III  B).  The 
velocity  of  the  head  chain  would  not  be 
allowed  to  exceed  the  maximum  limits. 

b.  Tongue  and  bead  reinspection 
station.  For  evaluating  samples  of 
finished  tongues  and  heads,  as  required 
by  the  finished  product  standards 
program,  a  reinspection  area  would  be 
required  where  the  manufacturing 
process  is  determined  to  be  completed. 
It  would  be  required  to  be  illuminated  as 
defined  in  the  facility  requirements  of 
this  proposed  rule.  The  area  would 
include  a  reinspection  table  or  stand 
with  hooks.  It  is  proposed  that  the 
reinspection  area  be  located  as  close  as 
possible  to  the  head  chain  and/or  area 
of  head  processing  completion  in  order 
to  minimize  work  and  maximize  the 
flow  of  product. 

c.  Viscera/carcass  inspection  station. 
The  inspection  space  at  the  viscera/ 
carcass  inspection  station  for  slaughter 
rates  of  234  head  per  hour  or  less  would 
remain  unchanged  at  8  feet.  However, 
the  space  for  the  inside  carcass 
inspector  would  increase  to  9  feet  and 
be  arranged  with  5  feet  along  the  viscera 
table  and  4  feet  along  the  line  of  travel 
of  the  carcasses.  When  kidneys  are 
presented  in  the  carcass  (slaughter  rates 
greater  than  234  head  per  hour),  the 
kidneys  and  carcasses  would  be 
inspected  from  an  adjustable  platform, 
the  height  of  which  can  be  easily  and 
rapidly  adjusted  from  the  platform.  The 
platform  would  have  to  meet  specific 
minimum  width  and  length 
requirements.  Under  these 
specifications,  establishments  would  be 
required  to  submit  blueprints  for 
approval  to  FSIS'  Facilities,  Equipment, 
and  Sanitation  Division.  The  complete 
specifications  may  be  obtained  from 
Facilities.  Equipment,  and  Sanitation 
Division,  Technical  Services.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250;  (202)  447-5627. 

Slaughter  rates  greater  than  400  head 
per  hour  would  require  additional 
facilities,  developed  by  the 
establishment,  to  allow  organs  to  remain 
at  the  inspection  station  until  the 
inspector  has  completed  routine 
inspection  tasks.  In  addition  these 
facilities  will  allow  proper  identification 
of  the  carcass  and  its  parts  throughout 
the  inspection  process. 

d.  Carcass  reinspection  station.  For 
evaluating  samples  of  finished 
carcasses,  as  required  by  the  finished 
product  standards  program,  a 


reinspection  area  would  be  required  off 
the  main  conveyer  chain,  large  enough 
to  adequately  hold  six  to  nine  carcasses 
for  defect  examination  and  illuminated 
as  defined  in  the  facility  requirements  of 
this  proposed  rule.  The  area  would  also 
include  a  stationary  platform.  The  space 
is  best  located  after  the  carcass  wash 
and  before  entry  into  the  cooler. 
However,  it  may  alternatively  be 
located  before  the  carcass  wash. 

C.  Carcass  Dressing  Requirements 

Establishment  employees  would  be 
responsible  for  independently  removing 
dressing  nonconformances  and  other 
designated  trimmable  conditions.  This 
would  include,  but  not  be  limited  to, 
bruises,  certain  abscesses  and 
adhesions,  larvae  of  Hypoderma  bovis 
and  Hypoderma  lineata  (cattle  grubs), 
hair,  dirt,  organ  remnants,  and  grease 
and  oil. 

IV.  Inspector  Staffing  Requirements 

Preliminary  inspector  staffing 
requirements  (known  as  inspector 
staffing  standards)  have  been  developed 
for  establishments  that  slaughter  steers 
and  heifers  at  rates  requiring  three  or 
more  on-line  inspectors.  Proposed  SIS 
staffing  standards  are  under 
development  for  establishments  which 
slaughter  steers  and  heifers  and  require 
less  than  three  inspectors,  and  for 
establishments  slaughtering  cows  and 
bulls.  It  is  anticipated  that  the 
inspection  rates  for  cows  and  bulls 
would  be  less  than  those  for  steers  and 
heifers.  Cows  and  bulls  are  not  subject 
to  this  proposed  regulation. 

V.  Impact  Of  Implementation 

SIS-Cattle  would  enable  FSIS  to 
inspect  cattle  more  efficiently  and 
effectively.  The  change  in  location  of  the 
kidney  inspection  operation  would 
accomplish  two  desirable  goals.  First 
kidneys  may  be  inspected  at  the  same 
time  as  other  organs  to  allow  correlation 
of  all  findings  simultaneously  by  the 
inspectors.  The  traditional  method  of 
kidney  inspection  in  the  United  States 
has  been  criticized  by  foreign  inspection 
officials  because  findings  cannot  be 
correlated  simultaneously  with  all 
visceral  organs.  Second,  combining  the 
carcass  and  viscera  inspection  stations 
would  allow  both  industry  and 
inspection  personnel  greater  assurance 
that  the  correct  viscera  remains 
identified  with  the  corresponding 
carcass  until  disposition  of  the  carcass 
and  all  of  its  parts  has  been  made. 

Combining  the  carcass  and  viscera 
inspection  stations  in  the  slaughtering 
establishment  should  benefit  both  the 
industry  and  the  government.  SIS-Cattle 
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would  be  utilized  in  establishments 
using  three  or  more  on-line  inspectore. 
These  establishments  may  elect  to  use 
the  SIS/PQC-Cattle.  As  discussed  in  the 
preamble  summary  and  section  II  of  this 
document,  those  establishments 
currently  slaughtering  at  rates  greater 
than  275  head  per  hour  would  be 
required  to  convert  to  SIS/PQC-Cattle  in 
order  to  control  their  operation.  Those 
establishments  which  do  not  develop 
and  implement  a  PQC  program  to 
control  their  operation  would  be 
required  to  reduce  their  rate  of 
production  to  275  head  per  hour. 
Establishments  slaughtering  at  rates  of 
275  head  per  hour  or  less  can 
demonstrate  sufficient  process  control 
without  a  formal  QC  program  and  QC 
personnel.  Those  establishments 
wanting  to  exceed  400  head  per  hour 
would  be  required  to  develop 
methodology,  i.e..  side  tables  to  allow 
organs  to  remain  accessible  to  the 
inspector  until  inspection  is  completed. 

It  is  anticipated  that  the  cattle 
slaughtering  industry  would  experience 
a  net  gain  if  this  new  system  of 
inspection  were  implemented,  in  spite  of 
the  initial  costs  of  facility  modifications 
which  may  be  necessary  in  some 
establishments.  Based  on  pilot  testing, 
the  industry  as  a  whole  should  realize  a 
savings  because  of  increased 
productivity  and  reduced  overtime. 
Also,  the  pilot  tests  indicated  that  by 
assuming  a  more  active  role  over  the 
control  of  its  dressing  operations,  the 
industry  should  be  better  able  to  control 
its  rate  of  production  and  its  cost  per 
unit  produced. 

List  of  Subjects 

9  CFR  Part  307 

Facilities 
9  CFR  Part  310 

Meat  inspection 

For  reasons  set  out  in  the  preamble, 
Title  9,  Parts  307  and  310  of  the  Code  of 
Federal  Regulations  would  be  amended 
as  follows: 

PART  307— FACILITIES  FOR 
INSPECTION 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  41  Stat  241,  7  U.S.C  394;  34  Stat. 
1264,  as  amended.  21  U.S.C.  621;  62  StaL  334, 
21  U.S.C.  695.  7  CFR  2.15(a),  2.92. 

2.  Section  307.2(m)  introductory  text. 
(1)  and  (2)  would  be  revised  and  (m)(7) 
through  (11)  would  be  added  to  read  as 
follows: 

§307.2    Other  taditiM  and  condltione  to 
be  provkiad  by  astabliahmcnL 


(m)  In  addition  to  any  facilities 
required  to  accomplish  sanitary  dressing 
procedures,  the  following  inspection 
station  facilities  for  cattle  and  swine 
slaughter  lines  described  in  paragraphs 
310.1(c)  and  (d)  of  this  subchapter  are 
required: 

{l)(i)  An  inspection  station  consisting 
of  5  feet  of  unobstructed  line  space  for 
each  head  or  carcass  inspector  and.  for 
viscera  table  kills.  8  feet  for  each  viscera 
inspector  on  the  inspector's  side  of  the 
table,  except  as  provided  in  paragraphs 
(l)(ii)  of  this  section. 

(ii)  Streamlined  Inspection  System — 
Cattle.  A  cattle  viscera/carcass 
inspection  station  consisting  of  8  feet  for 
each  inspector  on  the  inspector's  side  of 
the  table  for  slaughter  rates  of  234  head 
per  hour  or  less.  The  inside  carcass 
inspector  requires  5  feet  of  viscera  table 
space  and  4  feet  of  inspection  space 
along  the  line  of  carcass  travel  at 
slaughter  rates  of  234  cattle  per  hour  or 
less.  At  slaughter  rates  greater  than  234 
cattle  per  hour,  an  adjustable  platform 
described  in  i  307.2(m)(10)  shall  be 
required.  The  cervical  inspection  station 
space  requirements  for  steers  and 
heifers  are  Usted  in  Table  1  of  this 
paragraph. 

TABti   1— CATTLE  CERVICAL  INSPECTION 

Requirements  Under  Streamuned 
Inspection  System  STEERS  AND 
HEIFERS  Tongue-Out  Presentation 

(Preliminwy  staffing  Standards) 


Inspection  Rate 
(Heads/ Hour) 

Ma»- 
mum" 
Head 
Cham 
Speed 
(FMty 
Minute) 

NufnbflT 
otHaad 
Inspeo- 

ton 
Required 

Total 

Minimum 

Length  o( 

Work- 
apace  (tn 
feel) 

«  5»-180 

181-233 ._ — 

234-290 

12.1 
16.9 
21.0 
25.7 
26.2 

1 
2 
2 
2 
2 
3 

5 
10 
11 

291-341 

12 

342-393 

13 

394-471 

31.5 

19 

>  Head  ctiain  speed  it  based  on  head  spacings  of 
4  feet  per  head. 

>S9  heads  per  Ixmt  is  based  on  Sw  current 
inspection  starxjard  in  9  CFR  310.1. 

(2)(i)  A  minimum  of  50  foot  candles  of 
shadow-free  lighting  at  the  inspection 
surfaces  of  the  head,  viscera,  and 
carcass,  except  as  provided  in 
paragraph  (2}(ii)  of  this  section. 

(ii)  Streamlined  Inspection  System — 
Cattle.  A  minimum  of  100  foot  candles  of 
shadow-free  lighting  with  a  color 
rendering  index  of  85  *  or  more  at  each 


inspection  station.  In  addition,  a  light 
source  is  required  to  be  mounted  at  the 
top  edge  of  the  carcass  mirror  to  provide 
a  minimum  of  100  foot  candles  of 
shadow-free  lighting  at  carcass  shoulder 
level.  To  provide  light  inside  the 
thoracic  and  abdominal  cavity  of  the 
carcass  for  inspection,  a  directional 
shadow-free  light  of  at  least  50  foot 
candles,  measiued  inside  the  thoracic 
cavity,  is  required. 
•        ••**. 

(7)  Streamlined  Inspection  System — 
Cattle.  A  digital  line  speed  indicator  for 
both  the  head  chain  and  the  evisceration 
chain  shall  be  provided  at  a  location  on 
the  slaughter  floor  which  is  readily 
accessible  to  the  inspector  in  charge. 

(8)  Streamlined  Inspection  System — 
Cattie.  One  glass  or  plastic  distortion- 
free  mirror,  at  least  40  inches  by  90 
inches,  shall  be  so  mounted  that  an 
inspector  standing  at  the  viscera/ 
carcass  inspection  station  may  clearly 
view  the  dorsal  surface  of  the  careass. 

(9)  Streamlined  Inspection  System — 
Cattie.  TTie  establishment  shall  provide 
space  large  enough  to  hold  six  to  nine 
carcasses  off  the  main  conveyer 
immediately  before  or  after  the  final 
carcass  wash  for  the  finished  product 
examination  of  the  sampled  carcasses. 
This  reinspection  station  shall  be 
provided  with  100  foot  candles  of 
shadow-free  lighting  with  a  minimimi 
color  rendering  index  of  85  •  on  all 
inside  and  outside  carcass  surfaces.  The 
establishment  shall  also  provide  a 
stationary  platform  with  steps  which 
will  allow  inspection  and  establishment 
personnel  access  to  all  levels  of  the 
carcass  and  will  accommodate  two 
people  on  each  level. 

(10)  Streamlined  Inspection  System — 
Cattle.  Establishments  slaughtering 
cattle  under  Streamlined  Inspection 
System  at  rates  greater  than  234  head 
per  hour  shall  provide  a  platform  the 
height  of  which  is  easily  and  rapidly 
adjusted  from  the  top  of  the  platform. 
This  platform  shall  meet  the 
requirements  specified  in  9  308.5  of  this 
subchapter.  The  platform  shall  be  a 
minimum  of  ZVz  feet  wide  and  6  feet 
long  with  the  lengthwise  dimension 
nmning  parallel  to  the  moving  chain. 
The  vertical  adjustment  shall  be  14 
inches  from  the  lowest  position  of  the 
platform  (9  or  more  inches  off  the  floor). 
Unimpeded  access  to  and  from  the 
platform  shall  be  provided.  The  platform 
shall  be  designed  with  a  42-inch  high 
rail  in  back,  a  42-inch  high  shield  on  the 
carcass  side,  and  half-inch  foot  bumpers 
on  all  sides,  excluding  access  and  exit 
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points.  The  platform  shall  be  equipped 
with  handwashing  facilities  for  persons 
working  at  the  station.  A  24-inch 
stationary,  protective  wall  or  shield 
shall  be  provided  aroimd  the  movable 
platform. 

(11)  Additional  facilities,  which  will 
allow  organs  to  remain  at  the  inspection 
station  until  inspection  is  completed  and 
ensure  that  the  identity  of  the  carcass 
and  its  parts  is  maintained,  are  required 
when  slaughter  rates  exceed  400  cattle 
per  hour. 

PART  310— POST-MORTEM 
INSPECTION 

3.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  34  SUt  126a  79  Stat.  903.  at 
amended  81  Stat.  584. 84  Stat.  91, 438;  21 
U.S.C  71  et  aeq^  801  et  seq..  33  \3S.C  1254(b). 

4.  Section  310.1  would  be  amended  by 
redesignating  paragraph  (b)(1)  as  (b)  and 
revising  the  first  sentence  of  new 
paragraph  (b);  by  redesignating 
paragraph  (b)(2)  as  (c)(1)  and  revising 
(c)(1)  introductory  text  and  the  fourth 
sentence  of  new  paragraph  (c)(l){i)(A) 
revising  the  sixth  sentence  of  new 
paragraph  (c)(l)(i)(B).  and  revising  the 
charts  for  Heiifers  and  Steers  in  new 
paragraphs  (c)(l)(i),  (c)(l)(ii),  and 
(c)(l)(iii);  by  adding  a  new  paragraph 
(c)(2);  and  by  redesignating  paragraph 
(b)(3)  as  (d),  to  read  as  follows: 


tinia  Of  poat-fnortani 


S  310.1    Extant  and 
InspacMon;  poet' 
atandarda. 


(b)  The  staffing  standards  on  the  basis 
of  the  number  of  carcasses  to  be 
inspected  per  hoiu*  are  outiined  in 

paragraphs  (c)  and  (d)  of  this  section. 

*  *  * 

(c)  Cattle  inspection.  (1)  For  all  cattle 
staffing  standards,  an  "a"  in  the 
"Number  of  Inspectors  by  Stations" 
colunui  in  the  tables  in  this  paragraph 
means  that  one  inspector  performs  the 
entire  inspection  procedure  and  a  "b" 
means  that  one  inspector  performs  the 
head  and  lower  carcass  inspection  and 
a  second  inspector  performs  the  viscera 
and  upper  carcass  inspection.* 


'  This  requirement  may  be  met  by  deluxe  cool 
white  or  high  intensity  type  of  fluorescent  UghtinK. 


*  This  re<julrement  may  be  met  by  deluxe  cool 
white  or  high  intensity  type  of  fluorescent  lighting. 


'  The  "Maximum  Slaughter  Rates"  figures  listed 
in  paragraph  (c)tl)(i)  of  this  section  for  one  (a)  and 
two  (b)  inspector  slaughtering  lines  are  overstated 
because  the  time  required  to  walk  from  one 
inspection  station  to  anotlier  is  not  included.  To 
determine  the  proper  adjusted  maximum  slaughter 
line  speed,  paragraph  (cJ(l)(i)(A)  of  this  section  for 
one  inspector  slaughtering  lines  or  paragraph 
(c)(l)(i)(B)  of  this  section  for  two  inspector 
slaughtering  lines  must  be  used  along  with  their 
accompanying  rules. 


(i)  Inspection  Using  the  Viscera  Truck. 
Steers  and  HEiFEfis 


Maximum 
tiaughtar  ratet 
(head  per  tKxjr) 

Number  of  inspector  by  tlaliont 

Head 

Viscera 

Carcast 

1  to  27 

a 
b 
1 
1 
2 

a 
b 
1 
2 
2 

m 

26  10  56 

b 

57  to  84 

85  to  86 

87  to  143 

1 
1 
1 

(A)  *  *  *  llie  adjusted  maximum  rate 
is  the  maximum  rate  in  paragraph 
(c)(l)(i)  of  this  section  minus  total  of  the 
deduction  figures.  *  *  *. 

(B)  *  *  *  The  adjusted  maximum  rate 
is  the  maximimi  rate  in  paragraph 
(c)(l)(i)  of  this  section  minus  the  number 
calculated  above.  *  *  *. 

*        «        *        *        • 

(ii)  Inspection  Using  Viscera  Table. 
Tongue-bi  Presentation  of  Heads. 

Steers  At4o  Heifers 
[Rraiiinnary  staffing  ttartdardt] 


Maximum 

inspection 

rates  ■  (head/ 

hour) 

Number  at  inspectors 
(t)y  stations) 

ToM 
number 

Cervical 
station 

Vncera/ 
carcass 
ttalion 

o( 

mapee- 

tort 

1  to  32 

33  to  58 . 

59  to  142  » 

143  to  180 

181  to  232 „ 

233  10  285 
28610  322..    .... 

323  to  375 

376  to  400...- 

a 
b 
1 
2 
2 
2 
2 
3 
3 

a 
b 
2 
2 
3 
4 
5 
5 
6 

1 
2 
3 
4 
5 
« 
7 
8 
9 

<  A  uniform  presentation  of  the  coreasaot  by  ffte 
establishment  that  it  aocaptable  to  the  inspector  in 
charge  is  essential  to  maintawi  tfte  specific  irtspec- 
don  rate. 

'The  head  par  hour  it  based  on  the  curreiM 
inspection  standard  in  {310.1. 


(iii)  Inspection  Using  Viscera  Table, 
Tongue-Out  Presentation  of  Heads. 

Steers  and  Heifers 

(Preliminary  staffing  standards] 


Maximum 

Number  Of  wwpectors 
(by  stations) 

Total 
number 

inspection  rates 
(head/hour) 

Cervical 
ttalion 

Vificara/ 
carcass 

station 

of 

inspec- 

tort 

1  to  32 „.. 

33  to  58  - _. 

59  to  180 

181  to  233- J 

234  to  290  ' 

291  to  341  '  ...... 

342  to  393  > 

a 
b 
1 
2 
2 
2 
2 

a 
b 
2 
2 
3 
4 
5 

1 
2 

3 
4 
S 
6 

7 

Steers  and  Heifers— GontirHjed 

[Preliminary  staffing  ttandardt] 


Number  of 
(bysU 

Maximum 

itions) 

ToM 
number 

(haad/hour) 

Cervicd 
station 

Vacara/ 
carcass 
station 

of 

inapac- 

lort 

394  to  471  ' . 

3 

5 

S 

"a"  denotes  that  one  inapedar  pertormt 
inspection  procedure. 

"b"  danolet  that  one  Inapactor  perlorrat  thi 
and  lower  carcaat  inspectkin  tni  a 
tor  performs  the  viscera  arxl  upper 
tioa 


carcaat  intpec- 


■  denotes  slaughter  reles  where  liidneys  ve  not 
removed  tram  the  carcass. 


(2)  Streamlined  Inspection  System — 
Cattle.  The  inspection  procedures  for 
Streamlined  Inspection  System — Cattie 
are  described  in  S  310.22  of  this 
subchapter  and  apply  to  establishments 
which  slaughter  steers  and  heifers  and 
have  a  staffing  requirement  of  three  or 
more  inspectors.  Staffing  standards  are 
predicated  upon  the  use  of  a  miiror  as 
described  on  paragraph  307.2(m)(8)  at 
the  viscera/carcass  station  and  are 
based  on  inspectors  rotating  through  all 
inspection  stations  during  the  shift  to 
equalize  the  workload. 

(d) 

5.  A  new  S  310.22  would  be  added  to 
read  as  follows: 


§310.22    Straandnsd 
Cattle  procedursa. 


Iiispaclion  Syatam 


(a)  Streamlined  Inspection  System 
(SIS) — Cattle  procedures  apply  only  tu 
establishments  which  slaughter  steers 
and  heifers  and  which  have  a  staffing 
requirement  of  three  or  more  inspectors. 
Inspection  under  this  system  is 
conducted  in  two  phases,  postmortem 
inspection  and  reinspection. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Cumulative  sum  (CUSUM).  A 
statistical  method  for  comparing  the 
output  of  a  process  against  finished 
product  standards  to  determine 
compliance.  The  level  of  conformance 
with  finished  product  standards  is 
determined  by  calculating  the  CUSUM 
of  nonconformances  foimd  in 
consecutive,  randomly  selected  sample 
subgi*oups.  The  current  CUSUM  equals 
the  sum  of  the  total  value  of 
nonconformances  for  a  subgroup  plus 
die  starting  CUSUM  (either  the  start 
number  or  the  CUSUM  for  the 
previously  tested  subgroup),  minus  the 
tolerance  number.  CUSUM  may  not  be 
less  than  zero  or  greater  than  the  action 
number. 
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(2)  Tolerance  number.  The  total  value 
of  nonconformances  in  each  subgroup  if 
product  is  being  produced  at  a  national 
average  product  quality  level.  See  Table 
2  of  this  section. 

(3)  Action  number.  A  CUSUM  value 
which  indicates  that  product  action  is 
required.  See  Table  2  of  this  section. 

(4)  Start  number.  A  value  halfway 
between  zero  and  the  action  number. 
The  start  number  is  used  to  determine 
the  starting  CUSUM  for  the  first 
subgroup  of  a  shift  and  to  reset  the 
CUSUM  value  if  the  CUSUM  is  equal  to 
or  greater  than  the  action  number.  See 
Table  2  of  this  section. 

(5)  Subgroup.  For  carcasses,  three 
half-carcass  (three  sides)  sample  units 
collected  before  product  enters  the 
cooler;  for  edible  byproducts,  except  for 
tongues  and  heads,  ten  sample  units  of 
each  byproduct;  and  for  tongues  and 
heads,  five  tongue  and  five  head  sample 
units  collected  prior  to  chilling. 

(6)  Subgroup  absolute  limit.  The 
tolerance  number  plus  5.  See  Table  2  of 
this  section. 

(7)  Maximum  number.  For  edible 
byproducts  the  maximum  number  of 
nonconformances  for  each  of  the  12 
categories  that  may  be  recorded  for  a 
single  sample  unit.  The  maximum 
number  for  each  category  is  contained 
in  Table  3  of  this  section. 

(8)  Subgroup  maximum  limit.  For 
tongues  and  heads,  when  3  or  more 
sample  units  in  a  subgroup  have 
nonconformances  that  equal  or  exceed 
the  maximum  number  for  any  one 
nonconformance;  for  other  edible 
byproducts  the  limit  is  5  or  more. 

(9)  Rework.  Reprocessing  the  product 
to  correct  the  condition  or  conditions 
causing  the  nonconformances  listed  in 
Tables  1  and  3  of  this  section.  Removal 
of  the  condition  causing 
nonconformance  shall  be  performed  as 
prescribed  in  §  310.18  of  this  subchapter. 

(10)  Corrective  action.  The  source  of 
the  problem  is  identified,  and  the 
problem  is  corrected  at  one  or  more 
locations  in  the  slaughter  process.  Any 
affected  product  will  be  made 
acceptable  prior  to  the  product's 
entering  commerce. 

(11)  Nonconformances.  Defects  which 
occur  on  the  carcass  or  edible 
byproducts  as  a  result  of  errors  in  the 
handling,  slaughtering,  or  dressing 
operation  performed  by  establishment 
employees.  These  are  categorized  for 
carcasses  in  Table  1  and  and  for  edible 
byproducts  in  Table  3. 

(12)  Recondition.  Removing  a  carcass 
form  the  evisceration  line  for  the 
removal  of  nonconformances. 

(13)  Designated  trimmable  condition. 
Designated  trimmable  conditions  are 
those  abnormal  conditions  that  are  not 


caused  by  improper  dressing 
procedures,  are  readily  identifiable  and 
that  do  not  affect  the  disposition  of  the 
carcass.  See  Tables  1  and  3  in  this 
section. 

(14)  Process  in  control.  The  process  is 
in  control  when  it  is  producing  product 
that  meets  the  standard,  and  has  done 
so  over  a  period  time  measured  by 
having  two  or  more  consecutive 
subgroup  test  results  at  or  below  the 
tolerance  number.  The  process  will  be 
monitored  by  random  sampling. 

(15)  Process  out  of  control.  The 
process  is  out  of  control  when  process 
verification  test  results  are  above  the 
tolerance  number.  The  establishment 
may  stop  identifying  product  for  rework 
after  a  verification  test  result  is  below 
tolerance;  however,  the  process  is  not  in 
control  until  a  second  consecutive 
verification  test  result  is  below 
tolerance.  Random  sampling  is 
suspended  while  the  process  is  out  of 
control. 

(c)  General.  (1)  The  inspector  in 
charge  shall  have  the  authority  to 
require  the  establishment  to  reduce  line 
speeds  as  stated  in  §  310.1(b)  of  this 
subchapter. 

(2)  Adulterated  product  shall  be 
condemned  and  destroyed,  except  that 
carcasses,  parts  of  carcasses,  and  edible 
byproducts  which  may  be  made 
wholesome  by  rework  under  the 
supervision  of  the  inspector  may  be 
passed  after  the  condition  causing  the 
nonconformance  is  removed  as 
prescribed  in  §  310.18.  Inspectors  shall 
monitor  the  sampling  of  finished 
carcasses  and  parts  of  carcasses  for 
compliance  with  finished  product 
standards  (See  Table  1  of  this  section) 
and  shall  monitor  edible  byproducts  for 
compliance  with  edible  byproducts 
standards  (See  Table  3  of  this  section). 
If  nonconformances  are  present  at 
certain  statistical  levels,  the 
establishment  shall  take  corrective 
action.  If  the  establishment  does  not 
take  corrective  action,  the  inspector 
shall  initiate  corrective  action. 

(3)  The  inspector  shall  determine 
which  carcasses  and  edible  byproducts 
shall  be  condemned,  retained  for 
veterinary  disposition,  or  allowed  to 
proceed  as  a  passed  carcass  or  edible 
byproduct  subject  to  trim  and 
reinspection.  Carcasses  with 
nonconformances  listed  in  Table  1  of 
this  section,  which  do  not  require 
condemnation  of  the  entire  carcass, 
shall  be  passed  by  the  inspector,  but 
shall  be  subject  to  reinspection  to 
ensure  the  physical  removal  of  the 
nonconformances.  The  inspector  shall 
identify  such  carcasses  for  trim  when 
the  defects  are  not  readily  observable 
and  shall  identify  carcasses  for 


reconditioning.  Trimming  of  carcasses 
passed  subject  to  reinspection  shall  be 
performed  by  one  or  more  establishment 
trimmers  positioned  after  carcass 
splitting  and  prior  reinspection. 

(d)  Post-mortem  inspection.  (1) 
Facilities.  The  establishment  shall 
provide  inspection  stations  in 
compliance  with  §  307.2(m)  of  this 
subchapter. 

(2)  Presentation,  (i)  Head  (cervical). 
(A)  Tongue:  Prior  to  inpsection.  an 
establishment  employee  shall  palpate 
the  tongue  and  notify  the  inspectors  at 
the  cervical  station  of  any 
abnormalities.  Notification  to  the 
inspectors  shall  be  accomplished  either 
directly  or  by  means  of  a  marking 
system,  i.e..  tags,  rings,  cuts,  or  other 
markings,  developed  by  the 
establishment  and  acceptable  to  the 
inspector  in  charge.  The  inspector  shall 
palpate  any  tongue  identified  as 
abnormal. 

(B)  Masticatory  Muscles:  Prior  to 
inspection,  an  estabUshment  employee 
shall  incise  the  muscles  of  mastication. 
The  inspector  shall  observe  the  incised 
muscle  surfaces. 

(ii)  Viscera/carcass.  (A)  Heart:  An 
establishment  employee  shall  open  all 
chambers  of  the  heart  and  incise  the 
interventricular  septum  to  fully  expose 
the  interior  of  the  heart. 

(B)  Kidney:  An  establishment 
employee  shall  open  the  kidney  capsule, 
separate  the  kidneys  from  the  carcass 
and  present  the  kidneys  for  inspection 
with  the  viscera  at  viscera/carcass 
station.  An  exception  to  this  kidney 
presentation  requirement  may  be 
requested  for  slaughter  rates  greater 
than  234  per  hour  to  permit  the  exposed 
kidneys  to  remain  attached  to  the 
carcass.  An  inspector  shall  observe  the 
kidneys  for  abnormalities. 

(C)  Carcass.  The  establishment  will 
ensure  the  carcass  is  spread.  An 
inspector  shall  observe  the  dorsal 
surface  of  the  carcass  for  abnormalities 
with  the  aid  of  a  mirror  as  described  in 
§  307.2(m)(7)  of  this  subchapter. 
Carcasses  infested  with  the  larvae  of  the 
oxwarble  fly  (Hypoderma  lineata  and 
Hypodcrma  bovis).  external  parasites, 
or  carcasses  with  heavily  bruised  areas 
shall  be  promptly  trimmed  in  a  manner 
satisfactory  to  the  inspector  before  the 
carcass  is  split. 

(e)  Reinspection.  (1)  Disposition:  The 
establishment  shall  apply  the  finished 
product  standards  and  edible  byproduct 
standards.  An  inspector  shall  monitor 
the  establishment's  compliance  with  the 
standards  and  shall  take  corrective 
action  if  the  establishment  has  failed  to 
apply  the  standards- 
i 


(2)  Finished  product  standards  (FPS): 
Finished  product  standards  are  criteria 
applied  to  carcasses.  Theae  criteria 
consist  of  nonconformances  (listed  in 
Table  1  of  this  section),  measured  on 
randomly  selected,  consecutive 
subgroup  samples  collected  on  the 
slaughter  line  at  a  point  after  all 
trimming  is  completed.  The  total  value 
of  nonconformances  for  each  subgroup 
is  reduced  to  a  CUSUM  number  and 
measured  against  the  fmished  product 
standards  (See  Table  2  of  the  this 
section).  Comphance  with  FPS  is 
measured  by  determining  the  CUSUM 
on  consecutive  subgroup  samples. 
Reinspection  may  be  performed  before 
the  carcass  washer  or  immediately  sifter 
the  carcass  washer. 

(3)  Edible  byproducts  standards:  (i) 
Edible  byproduct  standards  apply  to 
fully  processed  brains,  cheeks,  cheek 
trimmings,  feet  (front  and  hind),  heads, 
hearts,  small  intestines,  kidneys,  lips, 
livers,  mountain  chain,  pancreas, 
spleens,  tails,  thymus,  tongues,  tongue 
trimmings,  tripe,  and  weasands. 

(ii)  Edible  byproduct  standards  are 
criteria  which  consist  of 
nonconformances  (listed  in  Table  3  of 
this  section),  measured  on  consecutive 
subgroup  samples  collected  after  all 
cleaning  and  preparation  is  completed. 
The  total  value  of  nonconformances  for 
each  subgroup  test  is  reduced  to  a 
CUSUM  number  and  measured  against 
the  edible  byproduct  standards  (See 
Table  4  of  this  section).  Compliance 
with  the  standards  in  measured  by 
determining  the  CUSUM  on  consecutive 
subgroup  samples. 

(iii)  Except  as  provided  elsewhere  in 
Part  310,  edible  byproducts  shall  be 
examined  using  the  criteria  contained  in 
Table  3  of  this  section. 

(4)  Finished  product  testing: 

(i)  Actions  to  be  taken  when  the 
process  is  in  control.  If  the  CUSUM  is 
less  than  the  action  number,  and  the 
subgroup  absolute  limit  for  cattle 
carcasses  is  not  exceeded,  the  process  is 
in  control.  If  the  CUSUM  is  less  than  the 
action  number,  and  the  subgroup 
maximum  limit  for  heads,  tongues  and 
all  other  edible  byproducts  is  not 
exceeded,  the  process  is  in  control. 

(A)  Establishment  Actions.  The 
establishment  shall: 

[1]  Randomly  select  and  record  a 
subgroup  testing  time  for  each  product. 
The  record  of  randomly  selected  times 
must  be  available  for  the  inspector  to 
monitor. 

(/]  Carcasses,  head,  and  tongues  are  to 
be  sampled  once  each  production  hour. 

[if]  Sampling  frequency  for  edible 
byproducts,  except  tongues  and  heads. 

Each  edible  byproduct  shaU  be 
sampled  at  a  frequency  of  an  average  of 


once  every  two  hours,  except  that  the 
inspector  in  charge  may  allow  an 
establishment  which  produces  more 
than  six  types  of  edible  byproducts,  not 
including  tongues  and  heads,  to  select 
by  random  method,  a  minimum  of  six 
types  of  edible  byproducts  for  sampling, 
provided  that  each  type  of  edible 
byproduct  must  be  sampled  at  least 
once  during  the  production  shift.  The 
process  for  selecting  random  sampling 
times  for  edible  byproducts  must  given 
each  hour  of  the  production  shift  an 
equal  chance  of  being  selected. 

(A)  The  inspector  in  charge  may  allow 
an  edible  byproduct  to  be  sampled  at  a 
frequency  on  an  average  of  once  every  4 
hours  after  the  edible  byproduct  has 
completed  20  consecutive  sample  tests 
without  any  CUSUM  scores  reaching  the 
action  number  or  exceeding  the 
subgroup  maximum  limit. 

(B)  If  an  edible  byproduct,  which  has 
been  sampled  at  a  frequency  of  once 
every  4  hours,  has  completed  10 
consecutive  sample  tests  without  any 
CUSUM  scores  reaching  the  action 
number  or  exceeding  the  subgroup 
maximum  limit,  the  inspector  in  charge 
may  allow  the  edible  byproduct  to  be 
sampled  at  a  frequency  of  an  average  of 
once  every  8  hours,  provided  that  the 
edible  byproduct  shall  be  sampled  at 
least  once  during  the  production  shift. 

[€)  If  the  CUSUM  score  for  any  edible 
byproduct  that  is  sampled  at  a 
frequency  of  an  average  of  less  than 
once  every  two  hours  reaches  either  the 
action  number  or  exceeds  the  subgroup 
maximum  limit,  the  edible  byproduct 
shall  be  sampled  at  a  frequency  of  once 
every  2  hours.  Each  type  of  edible 
byproduct  process  must  independently 
earn  reduced  frequency  sampling. 

(2)  Conduct  designated  subgroup  tests 
at  the  preselected  times. 

(3)  Total  the  value  of  the  subgroup 
nonconformances  and  calculate  the 
current  CUSUM.  Immediately  record  the 
current  CUSUM  score  and  inform  the 
production  supervisor  about  any  process 
trend. 

(B)  Inspector  Actions.  The  insepctor 
shall: 

(7)  Conduct  subgroup  tests  on 
carcasses,  head,  and  tongues  at  random 
times  twice  during  each  shift.  The 
randomly  selected  times  shall  be  known 
only  to  the  insepctor  until  the  sample  is 
selected. 

(2)  Monitor  subgroup  tests  conducted 
by  the  establishment. 

[3]  Compare  subgroup  test  results  with 
establishment's  subgroup  test  results.  If 
results  are  not  in  agreement,  the 
inspector  will  correlate  results  with  the 
establishment. 

[4]  Instruct  the  establishment  to  take 
corrective  action  when  a  subgroup  total 


exceeds  the  subgroup  absolute  limit  for 
carcasses  or  exceeds  the  subgroup 
maximum  limit  for  heads,  tongues  and 
other  edible  byproducts. 

(ii)  Actions  to  be  taken  when  the 
subgroup  absolute  limit  for  carcasses  is 
exceeded.  If  an  individual  subgroup 
total  exceeds  the  subgroup  absolute 
limit,  but  is  less  than  the  action  number, 
the  establishment  shall  determine  if  any 
of  the  five  previous  subgroups  resulted 
in  a  CUSUM  above  the  start  number. 

(A)  If  none  of  the  five  previous 
subgroups  resulted  in  a  CUSUM  above 
the  start  number,  the  establishment  shall 
immediately  conduct  another  subgroup 
test.  If  this  retest  subgroup  total  equals 
the  tolerance  number  or  less,  then 
random  testing  may  continue.  If  the 
retest  subgroup  total  exceeds  the 
tolerance  number,  the  estabUshment 
shall  immediately  begin  the  actions 
described  in  subparagraph  (iv](A)  of  this 
paragraph.  In  either  case,  the  retest 
results  shall  be  used  to  calculate 
CUSUM. 

(B)  If  any  of  the  five  previous 
sub^ups  resulted  in  a  CUSUM  above 
the  start  number,  the  estabUshment  shall 
begin  actions  described  in  subparagraph 
(iv)(A)  of  this  paragraph. 

(iii)  Actions  to  be  taken  when  a 
designated  trimmable  condition  is  found 
on  a  carcass.  ICany  designated 
trimmable  condition  is  found  during  a 
subgroup  test,  the  establishment  shall 
immediately: 

(A)  Notify  the  inspector  in  char^ge  of 
the  findings. 

(B)  Identify  the  carcass  and  all 
subsequently  produced  carcasses  for 
possible  rework. 

(C)  Conduct  a  verification  subgroup 
test  examining  only  for  designated 
trimmable  conditions. 

[1]  If  any  designated  trimmable 
condition  is  found,  all  carcasses, 
beginning  with  the  last  previous 
sampled  subgroup  that  was  passed, 
shall  be  reworked  by  the  establishment. 
The  establishment  shall  not  be  required 
to  identify  and  rework  carcasses 
produced  after  a  second  verification 
subgroup  test  results  in  the  finding  of  no 
designated  trimmable  conditions.  The 
establishment  shall  conduct  another 
verification  subgroup  test  for  designated 
trimmable  conditions  within  30  minutes. 

(/]  If  no  designated  trimmable 
condition  is  found,  the  establishment 
may  continue  random  sampling. 

[ii]  If  any  designated  trimmable 
condition  is  found,  the  tested  carcass 
and  all  subsequently  produced 
carcasses  shall  be  identified  and 
reworked  by  the  establishment.  The 
establishment  shall  not  be  required  to 
identify  and  rework  carcasses  produced 
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after  a  subsequent  subgroup  test  results 
in  the  finding  of  no  designated 
trimmable  conditions. 

{2]  If  no  designated  trimmable 
condition  is  found,  the  establishment 
shall  not  be  required  to  rework  the 
identiHed  carcasses.  The  establishment 
shall  conduct  a  second  verification 
subgroup  test  for  designated  trimmable 
conditions  within  30  minutes. 

(;■)  If  no  designated  trimmable 
condition  is  found,  the  establishment 
may  continue  random  sampling. 

[il]  If  any  designated  trimmable 
condition  is  found,  the  tested  carcass 
and  all  subsequently  produced 
carcasses  shall  be  identified  and 
reworked  by  the  establishment.  The 
establishment  shall  not  be  required  to 
identify  and  rework  carcasses  produced 
after  two  consecutive,  subsequent 
subgroup  test  results  in  the  finding  of  no 
designated  trimmable  conditions. 

(iv)  Actions  to  be  taken  when  the 
CUSUM  reaches  the  action  number  for 
carcasses  or  for  heads,  tongues,  and 
other  edible  byproducts  or  when  the 
subgroup  maximum  limit  for  heads, 
tongues,  and  other  edible  byproducts  is 
reached.  When  CUSUM  reaches  the 
action  number  for  carcasses  or  heads, 
tongues,  and  other  edible  byproducts, 
the  process  may  be  out  of  control.  When 
the  subgroup  maximum  limit  for  heads, 
tongues,  and  edible  byproducts  is 
reached,  the  process  may  be  out  of 
control. 

(A)  Establishment  Actions.  The 
establishment  shall  immediately: 

(7)  Identify  the  product  and 
subsequently  produced  product  of  the 
same  type  for  possible  rework.  The 
initial  test  results  which  reach  the  action 
number  indicate  only  the  possibility  that 
the  process  is  out  of  control.  The  process 
is  not  out  of  control  until  a  verification 
subgroup  test  exceeds  the  tolerance 
number.  When  the  process  is  out  of 
control,  identify  the  product  beginning 
with  the  last  previous  sampled  subgroup 
that  was  passed.  Product  action 
(identification  and  rework)  begins  at 
that  point  in  the  process. 

(2)  Notify  the  inspector  in  charge  and 
production  supervisor  that  the  CUSUM 
has  reached  the  action  number. 

[3)  Suspend  random  subgroup  testing 
of  the  affected  type  of  product. 

[4]  Examine  establishment  records 
with  the  responsible  production 
supervisor  to  determine  the  cause  of  the 
problem. 

(5)  Conduct  a  verification  subgroup 
test. 

[i]  If  the  subgroup  total  for  the 
verification  subgroup  test  exceeds  the 
tolerance  number  for  carcasses,  all 
carcasses  identified  for  possible  rework 
shall  be  reworked  by  the  establishment. 


The  establishment  shall  not  be  required 
to  identify  and  rework  carcasses 
produced  after  a  subsequent  subgroup 
test  results  in  a  subgroup  total  equal  to 
or  less  than  the  tolerance  number. 

[A]  If  the  subgroup  total  for  the 
verification  subgroup  test  is  less  than  or 
equal  to  the  tolerance  number,  the 
establishment  shall  not  be  required  to 
rework  the  identified  carcasses.  The 
establishment  shall  conduct  a  second 
veriflcation  subgroup  test  within  30 
minutes. 

[B]  If  the  subgroup  total  for  the  second 
verification  subgroup  test  exceeds  the 
tolerance  number,  the  tested  carcass 
and  all  subsequently  produced 
carcasses  shall  be  identified  and 
reworked  by  the  establishment.  The 
establishment  shall  not  be  required  to 
identify  and  rework  carcasses  produced 
after  a  subsequent  subgroup  test  results 
in  a  subgroup  equal  to  or  less  than  the 
tolerance  number. 

(/;■)  If  the  subgroup  total  exceeds  the 
tolerance  number  or  the  subgroup 
maximum  limit  is  reached  for  heads, 
tongues  and  other  edible  byproducts,  all 
edible  byproducts  identified  for  possible 
rework  shall  be  reworked  by  the 
establishment.  The  establishment  shall 
not  be  required  to  identify  and  rework 
edible  byproducts  produced  after  a 
subsequent  subgroup  test  results  in  a 
subgroup  total  equal  to  or  less  than  the 
tolerance  number  and  the  subgroup 
maximum  limit  is  not  reached. 

(i4)  If  the  subgroup  total  for  the 
verification  subgroup  test  is  less  than  or 
equal  to  the  tolerance  number  and  the 
subgroup  maximum  limit  is  not  reached, 
the  establishment  shall  not  be  required 
to  rework  identified  edible  byproducts. 
The  establishment  shall  conduct  a 
second  verification  subgroup  test  within 
30  minutes. 

[B)  If  the  subgroup  total  for  the  second 
verification  subgroup  test  exceeds  the 
tolerance  number  or  the  subgroup 
maximum  limit  is  reached,  the  tested 
edible  byproducts  and  all  subsequently 
produced  edible  byproducts  of  the  same 
type  shall  be  identified  and  reworked  by 
the  establishment.  The  establishment 
shall  not  be  required  to  identify  and 
rework  edible  byproducts  produced 
after  a  subsequent  subgroup  test  results 
in  a  subgroup  total  equal  equal  to  or  less 
than  the  tolerance  number  of  the 
subgroup  maximum  limit  is  not  reached. 

[6]  The  process  is  in  control  and 
random  sampling  may  be  resumed  after 
two  consecutive  subgroup  tests  are 
equal  to  or  less  than  the  tolerance 
number  for  carcasses;  or  are  equal  to  or 
less  than  the  tolerance  number  for 
edible  byproducts;  or  the  subgroup 
maximum  limit  for  edible  byproducts  is 
reached: 


[i]  Establishment  continues  random 
subgroup  testing. 

(/;]  CUSUM  may  be  reset.  If  the  two 
consecutive  subgroup  totals  do  not 
cause  CUSUM  to  fall  to  the  start  number 
or  below.  CUSUM  is  reset  at  the  start 
number. 

(B)  Inspector  Actions.  The  inspector 
shall: 

[1]  Monitor  the  establishment's 
corrective  actions  to  ensure  that  the  FPS 
requirements  for  actions  are  met. 

[2]  Suspend  random  monitoring  when 
the  establishment  is  conducting  product 
action. 

(J)  Correlate  nonconformance  criteria 
with  the  establishment  as  needed. 

(f)  After  the  subgroup  tests  are 
completed,  nonconformances  on 
carcasses,  parts  of  carcasses,  and  edible 
byproducts  sampled  should  be  removed 
before  the  carcasses,  parts  and 
byproducts  are  returned  to  the  product 
flow,  or  if  such  nonconformances  cannot 
be  removed,  the  articles  shall  be 
handled  under  the  provisions  of  Part  311 
of  this  subchapter. 

(g)  Slaughter  Line  Partial  Quality 
Control.  Establishments  slaughtering 
cattle  at  rates  greater  than  275  head  per 
hour  must  develop  a  quality  control 
program  for  carcass  dressing  defects. 
Establishments  slaughtering  cattle  at  275 
head  or  less  per  hour  are  not  required  to, 
but  may  participate  in  a  slaughter  line 
quality  control  program.  Participating 
establishments  must  comply  with  the 
following  provisions: 

(1)  A  slaughter  floor  carcass 
reinspection  station  shall  be  located  off 
the  main  conveyor  and  shall  comply 
with  the  facility  requirements  prescribed 
in  §  307.2(m)(9).  Specific  reinspection 
activities  shall  be  based  on  the 
establishment's  quality  control  system 
and  its  performance  under  that  system 
as  determined  by  the  circuit  supervisor 
and  inspector  in  charge.  Carcass 
reinspection  shall  be  handled  in 
accordance  with  the  provisions  and  the 
finished  product  standards  in  this 
section. 

(2)  Application  for  slaughter  line 
partial  quality  control.  Any  owner  or 
operator  of  an  official  slaughter 
establishment  who  has  a  plan  for 
controlling  post-mortem  activities 
through  a  quality  control  system  may 
request  the  Administrator  to  evaluate  it 
to  determine  if  the  system  is  adequate  to 
result  in  product  being  in  compliance 
with  the  requirements  of  the  Act.  Such  a 
request  shall  include  the  following: 

(i)  A  letter  to  the  Administrator  from 
the  establishment  owner  or  operator 
stating  the  company's  basis  and  purpose 
for  seeking  an  approved  slaughter  line 
partial  quality  control  system  and 


willingness  to  adhere  to  the 
requirements  of  the  system  as  approved 
by  the  Department;  that  all  the 
establishment's  data,  analyses,  and 
information  generated  by  its  quality 
control  system  will  be  maintained  for 
the  period  provided  in  §  320.3  in  this 
subchapter  to  enable  the  Department  to 
monitor  compliance  and  to  be  available 
to  Department  personnel;  that  quality 
control  personnel  will  have  authority  to 
halt  production  or  shipping  in  ciies 
where  the  quality  control  system 
requires  it;  and  that  the  operatorlor 
owner  (or  his/her  designee)  will  Tie 
available  for  consultation  at  any  time 
the  Department  considers  it  necessary. 

(ii)  If  an  establishment  has  one  or 
more  full-time  persons  whose  duties  are 
related  to  quality  control  systems,  an 
organizational  chart  shall  be  included 
showing  that  such  person  ultimately 
reports  to  an  official  whose  quality 
control  responsibilities  are  independent 
of  production  responsibilities.  In  cases 
of  an  establishment  which  does  not 
have  full-time  quality  control  personnel, 
state  the  nature  of  the  duties  and 
responsibilities  of  the  person  who  will 
be  responsible  for  the  slaughter  line 
partial  quality  control  system. 

(iii)  Detailed  information  concerning 
the  manner  in  which  the  system  will 
function  must  be  included  in  the  letter. 
Such  information  shall  include,  but  not 
necessarily  be  limited  to,  carcass 
dressing  control,  the  critical  control 
points  from  animal  unloading  to  the 
cooler,  the  nature  and  frequency  of  tests 
to  be  made,  the  nature  of  charts  and 
other  records  which  will  be  used  in  the 
system,  the  length  of  time  such  charts 
and  other  records  will  be  maintained  in 
custody  of  the  official  establishment,  the 
nature  of  deficiencies  the  quality  control 
system  is  designed  to  identify  and 
control,  the  limitation  or  parameters 
used  and  the  points  at  which  corrective 
action  will  occur,  and  the  nature  of 
corrective  action  from  least  to  most 
severe. 

(iv)  A  list  identifying  those  parts  and 
sections  of  the  Federal  meat  inspection 
regulations  which  are  applicable  to  the 
operations  of  the  establishment  applying 
for  approval  of  a  slaughter  line  partial 
quality  control  system.  This  list  shall 
also  identify  which  part  of  the  slaughter 
line  partial  quality  control  system  will 
serve  to  maintain  compliance  with  the 
applicable  regulations. 

(3)  The  Administrator  shall  evaluate 
the  material  presented  in  accordance 
with  paragraph  (f)(2)  of  this  section.  The 
Administrator  shall  approve  the  system 
if  it  is  determined,  on  the  basis  of  the 


evaluation,  that  the  proposed  slaughter 
line  partial  quality  control  program  will 
result  in  carcasses  being  in  full 
compliance  with  the  requirements  of  the 
Act  and  regulations  issued  under  the 
Act. 

(4)  If  the  Administrator  determines 
that  the  proposed  slaughter  line  partial 
quality  control  system  is  unacceptable, 
written  notification  of  the  basis  for 
denial  by  the  Administrator  shall  be 
sent  to  the  applicant.  The  applicant  shall 
be  afforded  an  opportunity  to  modify  the 
system  in  accordance  with  the 
notification.  The  applicant  will  also  be 
provided  an  opportunity  to  submit  to  the 
Administrator  within  30  days  of  the  date 
of  the  notification,  a  statement 
challenging  the  merits  or  validity  of  the 
denial  and  to  request  an  oral  hearing 
with  respect  to  the  denial  decision.  An 
oral  hearing  shall  be  granted  if  there  is 
any  dispute  in  material  fact  joined  in 
such  responsive  statement.  "The 
proceeding  shall  thereafter  be  conducted 
in  accordance  with  the  applicable  rules 
of  practice  which  shall  be  adopted  for 
this  proceeding.  Any  such  denial  shall 
be  effective  upon  receipt  by  the 
applicant  of  the  notification  and  shall 
continue  in  effect  until  final 
determination  of  the  matter. 

(5)  The  establishment  owner  or 
operator  shall  be  responsible  for  the 
effective  operation  of  the  approved 
slaughter  line  partial  quality  control 
system  to  ensure  compliance  with  the 
requirements  of  the  Act  and  regulations 
issued  under  the  Act.  The  Secretary 
shall  continue  to  provide  the  Federal 
inspection  necessary  to  carry  out 
responsibilities  under  the  Act. 

(6)  Termination  of  slaughter  line 
partial  quality  control. 

(i)  The  approval  of  the  slaughter  line 
partial  quality  control  system  may  be 
terminated  at  any  time  by  the  owner  or 
operator  of  the  official  establishment 
upon  written  notice  to  the 
Administrator.  Upon  termination  the 
maximum  slaughter  rate  shall  not 
exceed  275  head  per  hour. 

(ii)  The  approval  of  the  slaughter  line 
partial  quality  control  system  may  be 
terminated  upon  the  establishment's 
receipt  of  a  written  notice  from  the 
Administrator  under  the  following 
conditions: 

(A)  If  the  establishment  fails  to 
comply  with  the  approved  slaughter  line 
quality  control  system  after  being 
served  with  written  notification  from  the 
Administrator,  or  his  designee,  of  its 
failure  to  comply.  Termination  will  be 
effective  30  days  after  service  of  the 
notification.  During  this  30  day  period. 


opportunity  shall  be  provided  to  the 
establishment  owner  or  operator  to 
present  views  to  the  Administrator.  If 
there  is  a  conflict  of  facts,  a  hearing 
under  applicable  rules  of  practice  shall 
be  provided  to  the  establishment  owner 
or  operator  to  resolve  the  conflict.  The 
Administrator's  termination  of  an 
approved  slaughter  line  quality  control 
system  shall  remain  in  effect  pending 
the  final  determination  of  the 
proceeding. 

(B)  If  adulterated  or  misbranded  meat 
food  product  is  found  by  the 
Administrator  to  have  been  prepared  for 
or  distributed  in  commerce  by  the 
establishment  or  not  prepared  in 
compliance  with  the  requirements  of  the 
Act.  In  such  cases,  opportunity  shall  be 
provided  to  the  establishment  owner  or 
operator  to  present  views  to  the 
Administrator  within  30  days  of  the  date 
of  termination  of  the  approval.  If  there  is 
a  conflict  of  facts,  a  hearing  under 
applicable  rules  of  practice  shall  be 
provided  to  the  establishment  owner  or 
operator  to  resolve  the  conflict.  The 
Administrator's  termination  of  approval 
shall  remain  in  effect  pending  the  final 
determination  of  the  proceeding. 

(iii)  If  approval  of  the  slaughter  line 
partial  quality  control  program  has  been 
terminated  in  accordance  with  the 
provisions  of  this  section,  an  application 
and  request  for  approval  of  the  same  or 
a  modified  partial  quality  control  system 
will  not  be  evaluated  by  the 
Administrator  for  a  least  two  months 
from  the  termination  date.  Such 
application  must  include  those 
additional  actions  the  estabhshment  will 
perform  to  correct  the  previous  failure  to 
comply  with  the  approved  slaughter  line 
quality  control  program. 

Table  1.— Definition  of  Nonconform- 
ances FOR  Beef  Carcasses 

1.  SPECKS; 

— Includes  any  speck  of  p«ece  ol  extraoeoos 
matenal. 

EXAMPLES:  Ingesta,  feces,  oil,  grease,  dust, 
rust,  etc.  Wtien  specKs  are  so  numerous  that 
counting  Is  impractical,  or  tt>ey  are  larger  than 
5  cm,  they  should  be  scored  under  dressir>g 
norKonformances. 

— Factor  IS  one. 

— Count  and  total  the  number  of  specks  per 
sample  unit,  (W  carcass). 

—Number  of  defects  per  sample  unit  is  deter- 
mined by  dividing  the  total  accumulated  count 
per  sample  unit  by  10  and  rourxjing  to  nearest 
whole  number  such  that:  0  to  4  specks  =  0 
defects,  5  to  14  specks  =1  delect,  15  to  24 
Sf>ecks  =  2  defects.  25  to  34  specks  =  3  de- 
fects; etc. 
NOTE:  Do  rrat  count  bone  dust  or  fat 
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Table  1— DeFiNiTiON  of  Nonconform- 
ances FOR  Beef  CARCASSES^-Contin- 
ued 

2  CONTAMINATION.  SMEARS.  AND  STAINS; 
.  — Indudes  areas  oi  contamination,  smears,  and 
stains. 

EXAMPLES:  Areas  of  contamination,  smears 
Of  stains  resulting  from  contact  with  mgesta, 
^lKle,  personnel,  eqiupment.  other  carcasses, 
etc. 

—Factor  Is  three. 

—Measure  and  total  the  accumulated  measure- 
ments for  each  area  of  nonconformance  per 
sample  unit. 

—Number  of  defects  per  sample  unit  Is  deter- 
mined by  dividifig  the  total  accumulated 
measurements  per  sample  unit  by  5  and 
rounding  to  nearest  wfiole  number  such  that: 
0  to  2.4  cm  =  0  defects.  2.5  to  7.4  cm=1 
defect,  7.5  to  12.4  cm  =  2  defects,  12.5  to 
17.4  cm =3  defects,  etc. 
NOTE:  An  area  of  contamination  less  tfian  .5 
cm  in  Its  longest  dimension  should  be  count- 
ed as  a  speck. 

3  HAIR  STRANDS  (Loose): 

— Ir>dudes  all  hair  not  attached  to  hide 

— Factor  is  one. 

—Count  total  number  of  hairs  on  sample  unit. 

—Number  of  defects  is  determined  by  dividing 
total  accumulated  number  of  hairs  per  sample 
unit  by  10  and  rounding  to  nearest  whole 
number  such  that  0  to  4  hairs^O  defects:  5 
to  14  hairs=1  defect;  15  to  24  hairs  =  2  de- 
fects; 25  to  34  hairs=3  defects,  etc 

4  HAIR  CLUSTERS: 

—A  cluster  of  hair  i*  a  group  or  groups  of  hairs 
contained  m  a  12.5  cm  by  12.5  cm  area  that 
is  either  (1)  too  numerous  to  count  or  (2) 
arranged  in  such  a  manner  that  IrKllvidual 
hairs  cannot  be  counted.  The  12.5  cm  by  12.5 
cm  area  must  be  fixed  to  include  tfie  greatest 
number  of  hairs.  Areas  greater  than  this  may 
be  scored  as  more  tfwn  one  cluster,  provided 
ttie  definition  continues  to  be  met.  When  tfie 
definition  «  not  met,  tfie  hairs  outside  Itie 
area  will  be  scored  as  loose  hair 

— Factor  is  three. 

—Count  each  12.5  cm  square  area  such  ttiat:  0 
to  12.5  cm=1  delect  12.6  cm  to  25  cm=2 
defects.  26  to  37.5  cm =3  defects,  etc. 
5.  HIDE: 

— Only  hide  with  hair  is  considered. 

—Factor  is  lour. 

—Measure  and  total  the  accumulated  measure- 
ments for  each  piece  of  hide  per  sample  unit 

—Number  of  defects  per  sample  unit  is  deter- 
mined by  dividing  the  total  accumulated 
measurements  per  SMle  by  S  and  roundng  to 
tfie  nearest  wfwie  number  such  that:  0  to  2.4 
cm=0  defects,  2.5  to  7.4  cm=1  defect  7.5 
to  12.4  cm=2  defects.  12.5  to  17.4  cm=3 
defects,  etc. 
6  PARASITES: 

— Factor  is  one. 

—Include  each  area  wtiich  is  partially  or  not 
adequately  trimmed  for  the  presence  or  evi- 
dence of  a  grub. 

— Count. 

—Each  area  Is  a  defect. 
7.  OIL.  GREASE: 

— Factor  is  one. 


Table  1 .— DEFiNmoN  of  Nonconform- 
ances FOR  Beef  Carcasses— Contin- 
ued 

—Measure  the  total  accumulation  of  oil  or 
grease  or  their  resulting  stains  round  per 
sample  unit. 

—Number  of  defects  is  determined  by  dividing 
total  accumulated  measurements  tiy  5  and 
rourxling  to  nearest  whole  number  such  that: 
0  to  2.4  cm=0  detects,  2.5  to  7.4  cm=1 
defect  7.5  to  12.4  cm  =  2  defects,  125  to 
17.4  cm =3  defects,  etc. 
NOTE:  OH  arxJ  grease  spots  less  than  .5  cm 
wiB  be  scored  under  specks. 
8.  IMPROPER  TRIM: 

— Factor  is  one. 

-Includes  non-meat  tissue  attached  to  the  car- 
cass. 

EXAMPtES:  Remnant  of  Nver,  lung,  trachea, 
crura  of  the  penis  (pizzle  eye),  urnary  bladder, 
larynx,  udder  (lactating),  blood  dots  2.5  cm  or 
larger,  uterus,  ovanes,  vagina,  fallopian  tut>es, 
urethral  muscle.  bultx>-cavemosus  muscle, 
etc. 

—Measure  and  total  the  accumulated  measure- 
ments of  all  remnants  lourxl  per  sample  umt. 

— Number  of  defects  per  sample  unit  is  deter- 
mined by  dividing  total  accumulated  measure- 
ment t)y  5  and  rounding  to  nearest  whole 
number  such  that  0  to  2.4  cm=0  defects,  2.5 
to  7.4  cm=1  delect  7.5  to  12.4  cm=2  de- 
tects, 12.5  to  17.4  cm  =  3  defects,  etc 

9  BRUISES: 

— Factor  is  one. 

—Each  visible  bruise  measuring  5  cm  or  more  m 

greatest  dimerwon  is  a  rtonconformance. 
—Count 

10  DESIGNATED  TRIMMABLE  CONDITIONS: 
—This  category  indudes  those  abrxxmal  condi- 
tions of  the  carcass  (hat  are  not  caused  by 
improper  dressing  procedures,  that  are  readily 
observabia.  but  that  do  not  affect  the  disposi- 
tion of  the  carcass. 

—EXAMPLES:  Localized  abscesses,  pigmenta- 
tion, fractures,  arttvita,  etc..  are  some  exam- 
ples of  designated  trimmable  conditions. 

— FirxJing  of  a  nonoonformance  in  ttiis  category 
requires  immediate  rtotificatkxi  of  inspector  in 
charge  and  a  retest  for  tfiat  corxjition. 
11.  OTHERS: 

— Th«s  category  indudes  those  abnormal  condi- 
tions of  the  carcass  that  are  readily  observ- 
able. ttMt  do  not  affect  the  disposition  of  the 
carcass,  and  tturt  are  not  included  in  1 
through  10  above. 

—EXAMPLES:  Glass,  metal,  plastic,  etc. 

—Record  each  incidence  and  immediately  notify 
the  inspector  in  charge  or  fiis  designee. 

Table  2.— SIS  Finished  Product  Umits 

Washed  Beef  Carcasses: 

Tolerance 35 

Subgroup  Absolute  Limit  (T-f-5) _ 40 

Action _ _ 20 

Slan __ _ 10 

Unwashed  Beet  Carcasses: 

Tolerance __„._.  BO 

Subgroup  At)solute  Limit  (T-t- 5) 85 

Action 20 

Start „ 10 


Table  3.— Dernition  of  Nonconfor- 
mances—Heads.  Tongues  and 
Other  Edible  Byproducts 

1  ingesta  particles: 

—Single  individual   pieces   of   gastro-mtestinal 

material  ol  plant  life  origin,  such  as  grain, 

straw,  wood.  etc. 
— Factor  IS  one. 
—Count 
—0  to  4=0  defects.  5  to  14=1  defect  greater 

ttwn  14=2  defects. 
— A  maximum  ol  2  defects  may  be  scored  per 

unit. 

2  SMEARS; 

— Group  of  single  ingesta  partdes  which  are  so 

arranged   or  so  numerous  that  counting  is 

impractical. 
—Factor  is  one. 
—Measure. 
—0  to  2.9  cm=0  defects;  3  to  7.9  cm=l 

defect  8  to  12.9  cm=2  defects:  greater  than 

12.9  cm -1-3  defects. 
—A  maximum  of  3  defects  may  be  scored  per 

unit 

3  FOREIGN  OBJECTS: 

—Extraneous  materials  that  are  other  than 
gastro-intestinal  material  of  plant  life  origin. 
They  indude  loose  broken  teeth,  bone  frag- 
ments, cartilage,  toerwils.  daws,  rust  flakes, 
rosin,  nngs.  tags,  sand,  dirt  etc.  Also  induded 
are  non-encapsulated  (loose)  parasites  such 
as  flukes,  worms,  etc.  When  foreign  obiects 
are  so  arranged  or  mixed  with  particles  that 
are  so  numertxis  thaX  counting  is  irrpractical 
score  as  smears  (item  no.  2). 

— Factor  isorte. 

—Count 

—Each  incidence=  1. 

—No  maximum  on  the  number  of  defects  per 
unit. 

4.  HAIR/WOOL  STRANDS  OR  SCURF  (loose): 

—All  hair/wod  or  anfff  not  attached  to  the  skin 

or  hide. 
— Factor  is  one. 
—Count. 
—0  to  4=0  defects;  5  to  14  =  1  defect;  greater 

than  14=2  defects. 
—A  maximum  ol  2  defects  may  tie  scored  per 

unit. 

5.  HAIR/WOOL  CLUSTERS  (attached  or  loose)  and 
SCURF  (attached): 

— A  duster  is  a  collection  of  tiair/wool  that  Is  so 
arranged  ttial  counting  is  impractical.  Scurf  is 
a  piece  of  attached  epidermal  layer  of  the 
skin. 

—Factor  is  one. 

— Measure. 

— 0  to  2.9  cm=0  defects;  3  to  17.9  cm=1 
defect  8  to  12.9  cm =2  defects;  greater  than 
12.9  cm=3  defects. 

—A  maximum  of  3  defects  may  be  scored  |>er 
unit. 

6.  BLOOD  CLOTS  (loose): 

—Must  be  greater  than  2  cm  to  be  scored. 
Stood  dots  must  not  be  part  of  an  inflamed 
lesion.  Blood  dots  found  dinging  to  the  out- 
aide  of  sheep  hearts  are  not  to  be  scored. 

— Factor  is  one. 

— Measure. 

—Each  incidence  greater  than  2  cm=1  defect 


Table  3.— Definition  of  Noi«:onfor- 
MANCES— Heads,  Tongues  and 
Other  Edible  Byproducts— Contin- 
ued 

— No  maximum  on  the  numtjer  of  defects  per 
unit. 

7.  MUCOSA  (loose  or  attached): 

—Must  be  greater  than  2  cm  to  t>e  scored,  tt  is 
usually  found  loose  or  attached  to  scalded 
stomachs  or  scalded  tongues. 

—Factor  IS  one. 

—Measure 

—Each  irKidence  greater  than  2  cm=  1. 

— No  maximum  on  tf>e  numt)er  of  defects  per 
unit. 

8.  STAINS: 

— Discolorations  on  the  product  caused  by  such 

materials  as  bile,  oil.  grease,  rust,  etc. 
— Factor  IS  one. 
— Measure. 
—0  to  2.9  cm=0  defects,   3  to   7  9  cm=l 

defect;  8  to  12.9  cm  =  2  defects;  greater  than 

12.9  cm  =  3  defects. 
— A  maximum  of  3  defects  may  be  scored  per 

unit. 

9.  SCAR  TISSUE: 

— Not  associated  with  an  active  inflammatory 
process,  such  as  liver  spots  caused  by  para- 
sites, and  ottier  non-parasitic  scar  tissue  such 
as  healed  ulcers,  telangiectasis  and  sawdust 
lesions,  etc. 

— Factor  is  one. 

— Count. 

—0  to  2  =  0  defects;  3  to  7  =  1  defect  8  to 
12  =  2  delects;  13  to  17=3  defects;  etc. 

— No  maximum  on  the  numt)er  of  defects  per 
unit. 

10.  LACERATIONS/PUNCTURES.    BRUISES   AND 
HEMORRHAGES: 

— Lacerations/punctures  are  tveaks  on  the  sur- 
face of  the  product  with  no  inflammatory  proc- 
ess (not  included  are  knife  cuts  made  during 
the  dressing  operations.)  Bruises  are  nonsep- 
tic  reddened  areas  caused  by  physical  means. 
Hemorrhages  are  collections  of  blood  outside 
the  vascular  system  such  as  bkX3d  splash, 
hematomas,  etc.  Localized  hemorrhagic  areas 
(collection  of  pin  pomt  lesions  or  larger)  must 
be  greater  than  2  cm  to  t>e  scored.  Do  not 
score  products  with  extensive  or  generalized 
hemorrtiages  wtuch  must  be  retained  for  ttie 
IIC's  disposition. 

— Factor  is  two. 

— Count. 

—Each  incidence=  1. 

—No  maximum  on  the  number  of  defects  per 
unit. 

11.  PARTS  OF  OTHER  ORGANS: 

—Improper  tnmming  of  remnants  of  adjacent 
organs  such  as  intestines,  ureter,  spermatic 
cord,  diaphragm,  eyelids,  lips,  tonsils,  gall 
bladder,  hide,  pancreas,  thymus,  etc.  With 
chitterlings,  lymph  nodes  and  ileocecal  valves 
are  considered  parts  of  other  organs.  Score 
aortas  attached  to  hearts  only  when  greater 
than  3  cm  in  length. 

—Factor  is  one. 

— Count. 

— Each  incidence  =  1 

— No  maximum  on  the  number  of  defects  per 
unit 

12.  OTHER  CONDITIONS: 

— This  category  includes  abnormal  conditions  of 
edible  byproducts  tfiat  do  not  affect  the  dispo- 
sition of  the  carcass  or  defects  which  are  not 
included  in  1  through  1 1  at>ove. 
— Examples:  sclerotic  bile  duct,  kidney  cyst,  hair 
sore,  ulcer,  abscess,  etc. 
Finding  of  a  condemnable  condition  requires  immedi- 
ate notification  of  tfie  inspector  in  charge. 


Table  4. — Finished  Product 
Standards— Edible  Byproducts.  Beef 


Brains 

Cheeks 

Cheek  Trimmings... 
Feet: 

Front 

Hind 

Heads 

Hearts 

Small  Intestines 

Kidneys 

Lips 

Livers 

Mountain  Cham 

Pancreas 

Spleens , 

Tails 

Thymus 

Tongues 

Tongue  Trimmings., 

Tripe 

Weasands 


Toler- 
ance 


3 

10 

5 

5 
5 
5 

10 
3 
1 
6 
5 

20 
3 
2 
7 
6 
3 

16 

30 
1 


Action 
No. 


7 
14 
10 

10 

10 

10 

14 

7 

5 

11 

10 

20 

7 

6 

12 

11 

7 

18 

25 

5 


Start 
No. 


4 
7 
5 

5 
5 
5 
7 
4 
3 
6 
5 

10 
4 
3 
6 
6 
4 
9 

13 
3 


Done  at  Washington,  DC.  on:  September  9, 
1988. 

Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  8&-27426  Filed  11-29-68;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ASO-13) 

Proposed  Alteration  of  VOR  Federal 
Airways;  NC 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  Federal  Airways  V- 
20.  V-266.  and  V-409  located  in  the 
vicinity  of  Greensboro.  NC.  The 
proposed  realignment  would  improve 
the  flow  of  traffic  in  the  Charlotte.  NC. 
and  Greensboro  areas  by  providing 
bypass  routes  in  those  areas.  This  action 
would  enhance  safety  and  reduce 
controller  workload. 

DATES:  Comments  must  be  received  on 
or  before  January  12. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Southern  Region.  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  88- 
ASO-13.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 


Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue,  SW..  Washington  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ASO-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
F*ublic  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
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by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  descriptions  of  VOR  Federal 
Airways  V-20.  V-266.  and  V-409  located 
in  the  vicinity  of  Greensboro,  NC.  The 
proposed  airway  realignment  would 
enhance  safety  by  providing  bypass 
routes  in  the  Charlotte,  NC.  and 
Greensboro  areas,  thereby  avoiding  the 
mix  of  en  route  and  terminal  traffic.  This 
action  would  improve  traffic  flow  and 
reduce  delays  and  controller  workload. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034: 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134B(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 


(Revised  Pub.  L.  97-449.  |anuary  12, 1983);  14 
CFR  11.69. 

§71.123    (AmmKtodl 

2.  §  71.123  is  amended  as  follows: 
V-20    (Amended] 

By  removing  the  words  "Electric  City,  SC; 
Spartanburg,  SC:  Greensboro,  NC;"  and  by 
substituting  the  words  "Electric  City,  SC; 
Sugarloaf  Mountain,  NC;  Barretts  Mountain, 

NC;" 

V-266    (Revised] 

From  Electric  City,  SC,  to  Spartanburg.  SC. 
From  Greensbora  NC;  South  Boston,  VA; 
Lawrenceville,  VA:  Franklin.  VA;  Elizal>eth 
City,  NC:  to  Wright  Brothers,  NC. 

V-409  (Revised] 

From  Charlotte,  NC,  INT  Charlotte 
oea'TtOgS-M)  and  Uberty.  NC,  228'T(231°M) 
radials;  Liberty;  to  Raleigh-Durham.  NC. 

Issued  in  Washington,  DC,  on  November 
21,1968 
Harold  W.  Becker. 

Acting  Manager.  Airspace-Rules  and 

A  eronautical  Information  Division. 

|FR  Doc.  88-27523  Filed  11-29-88;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1206 

Availability  of  Agency  Records  to 
{Members  of  the  Public 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  In  accordance  with  Executive 

Order  12600.  dated  June  23. 1987.  NASA 

is  proposuig  to  amend  14  CFR  Part  1206 

by  adding  two  new  definitions  to 

§  1206.101  and  by  adding  a  new 

§  1206.610.  NASA  is  establishing  formal 

notice  procedures  to  notify  submitters  of 

commercial  information  in  the  event 

NASA  receives  a  request  for  such 

information  pursuant  to  the  Freedom  of 

Information  Act  5  U.S.C.  552  et  seq. 

This  action  will  result  in  a  regulatory 

procedure  which  is  consistent  with 

NASA's  long-standing  policy  and 

practice. 

DATE  Comments  must  be  submitted  on 

or  before  January  30, 1989. 

ADDRESS:  Freedom  of  Information  Act 

Officer,  Code  LN.  NASA  Headquarters. 

Washington,  DC  2054a 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Riep.  (202)  453-2940  or 

Pamela  J.  von  Soosten.  (203)  453-2439. 

SUPPLEMENTARY  INFORMATION:  The 

National  Aeronautics  and  Space 
Administration  has  determined  that  this 
regulation  does  not  constitute  a  major 


rule  for  the  purposes  of  Executive  Order 
12291  and  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  under 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  1206 

Freedom  of  Information.  Information. 
For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1206  is  amended  to  read  as 

follows: 

PART  1206— AVAILABILITY  OF 
AGENCY  RECORDS  TO  MEMBERS  OF 
THE  PUBUC 

1.  The  authority  citation  for  Part  1206 
continues  to  read  as  follows: 

Authority:  Sec.  203.  National  Aeronautics 
and  Space  Act  of  1958,  as  amended,  72  Stat. 
429,  42  U.S.C.  2473  and  5  U.S.C.  552  as 
amended  by  Pub.  L.  93-504.  88  SUt  1561,  Pub. 
L.  99-507,  unless  otherwise  noted:  the  Privacy 
Act  of  1974,  5  U.S.C.  552a. 

2.  The  table  of  contents  for  Subpart  6 
is  to  be  revised  to  read  as  follows: 

Sut>part  6— Procedures 

Sec. 

1206.600  Requests  for  records. 

1206.601  Mail  requests. 

1206.602  Requests  in  person. 

1206.603  Procedures  and  time  limits  for 
initial  determinations. 

1206.604  Request  for  records  which  exist 
elsewhere. 

1206.605  Appeals. 

1206.606  Requests  for  additional  records. 

1206.607  Actions  on  appeals. 

1206.608  Time  extensions  in  unusual 
circumstances. 

1206.609  Litigation. 

1206.610  Notice  to  submitters  of  commercial 
information. 

3.  Section  1206.101  is  amended  by 
adding  paragraphs  (p)  and  (q)  to  read  as 
follows: 

§1206.101    Definitions. 

•        •        •        *        * 

(p)  The  term  "commercial 
information"  means,  for  the  purpose  of 
applying  the  notice  requirements  of 
§  1206,610.  information  provided  by  a 
submitter  and  in  the  possession  of  the 
National  Aeronautics  and  Space 
Administration,  that  may  arguably  be 
exempt  from  disclosure  under  the 
provisions  of  Exemption  4  to  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C.  552(b)(4)).  The  meaning  ascribed 
to  this  term  for  the  purpose  of  this  notice 
requirement  is  separate  and  should  not 
be  confused  with  use  of  this  or  similar 
terms  in  determining  whether 
information  satisfies  one  of  the  elements 
of  Exemption  4. 

(q)  The  term  "submitter"  means  a 
person  or  entity  that  is  the  source  of 
commercial  information  in  the 


possession  of  the  National  Aeronautics 
and  Space  Administration.  The  term 
"submitter"  includes  but  is  not  limited 
to.  corporations,  state  governments,  and 
foreign  governments.  It  does  not  include 
other  federal  government  agencies  or 
departments. 

4.  Section  1206.610  is  added  to  read  as 
follows: 

§1206.610    Notice  to  submitters  of 
commercial  Information. 

(a)  General  Policy.  Upon  receipt  of  a 
request  for  commercial  information 
pursuant  to  the  Freedom  of  Information 
Act.  the  National  Aeronautics  and 
Space  Administration  shall  provide  the 
submitter  with  notice  of  the  request  in 
accordance  with  the  requirements  of 
this  section. 

(b)  Notice  to  Submitters.  Except  as 
provided  in  paragraphs  (g)  or  (h)  of  this 
section,  the  agency  shall  make  a  good 
faith  effort  to  provide  a  submitter  with 
prompt  notice  of  a  request  appearing  to 
encompass  its  commerical  information 
whenever  required  under  paragraph  (c) 
of  this  section.  Such  notice  shall  identify 
the  commerical  information  requested 
and  shall  inform  the  submitter  of  the 
opportunity  to  object  to  its  disclosure  in 
accordance  with  paragraph  (d)  of  this 
section.  If  the  submitter  would  not 
otherwise  have  access  to  the 
information,  upon  the  request  of  the 
submitter,  the  agency  shall  provide 
access  to.  or  copies  of.  the  records  or 
portions  thereof  containing  the 
commercial  information.  This  notice 
shall  be  provided  in  writting  upon  the 
request  of  the  submitter.  Whenever  the 
agency  provides  notice  pursuant  to  this 
section,  the  agency  shall  advise  the 
requester  that  notice  and  opportunity  to 
comment  are  being  provided  to  the 
submitter. 

(c)  When  Notice  is  Required.  The 
agency  shall  provide  a  submitter  with 
notice  of  a  request  whenever  the 
information  is  subject  to  an 
understanding  of  confidentiality 
between  the  agency  and  the  submitter, 
or  the  agency  has  reason  to  believe  that 
the  information  constitutes  a  trade 
secret  or  commercial  or  financial 
information  that  is  confidential  or 
privileged. 

(d)  Opportunity  to  Object  to 
Disclosure.  Through  the  notice  described 
in  paragraph  (b)  of  this  section,  the 
agency  shall  afford  a  submitter  a 
reasonable  period  within  which  to 
provide  the  agency  with  a  detailed 
statement  of  any  objection  to  disclosure. 
This  period  shall  not  exceed  10  working 
days  from  the  date  after  which  the 
agency  can  reasonably  assume  receipt 
of  notice  by  the  submitter,  unless  the 
submitter  provides  a  reasonable 


explanation  justifying  additional  time  to 
respond.  If  the  agency  does  not  receive  a 
response  from  the  submitter  within  this 
period,  the  agency  shall  proceed  with  its 
review  of  the  information  and  initial 
determination.  The  submitter's  response 
shall  include  all  bases,  factual  or  legal, 
for  withholding  any  of  the  information 
pursuant  to  Exemption  4.  Information 
provided  by  a  submitter  pursuant  to  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

(e)  Notice  of  Intent  to  Disclose.  The 
agency  shall  carefully  consider  any 
objections  of  the  submitter  in  the  course 
of  determining  whether  to  disclose 
commercial  information.  Whenever  the 
agency  decides  to  disclose  commercial 
information  over  the  objection  of  a 
submitter,  the  agency  shall  forward  to 
the  submitter  a  written  statement  which 
shall  include: 

(1)  A  brief  explanation  as  to  why  the 
agency  did  not  agree  with  any 
objections; 

(2)  A  description  of  the  commercial 
information  to  be  disclosed,  sufficient  to 
identify  the  information  to  the  submitter, 
and 

(3)  A  date  after  which  disclosure  is 
expected.  Such  notice  of  intent  to 
disclose  shall  be  forwarded  a 
reasonable  number  of  working  days 
prior  to  the  date  specified  in  paragraph 
(e)(3)  of  this  section.  A  copy  of  this 
statement  shall  be  forwarded  to  the 
requester  at  the  same  time,  unless  the 
description  required  by  paragraph  (e)(2) 
of  this  section  would  constitute  a 
premature  release,  in  which  case  the 
description  shall  be  appropriately 
redacted  and  the  requester  so  advised. 

(f)  Notice  of  FOIA  Lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  commercial  information 
covered  by  paragraph  (c)  of  this  section, 
the  agency  shall  promptly  notify  the 
submitter.  Whenever  a  submitter  brings 
suit  against  the  agency  in  order  to 
prevent  disclosure  of  commercial 
information,  the  agency  shall  promptly 
notify  the  requester. 

(g)  Exceptions  to  Notice 
Requirements.  The  notice  requirements 
of  this  section  shall  not  apply  if: 

(1)  The  information  has  been 
published  or  otherwise  made  available 
to  the  public; 

(2)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552); 

(3)  The  submitter  has  received  notice 
of  a  previous  FOIA  request  which 
encompassed  the  information  requested 
in  the  later  request,  and  the  agency 
intends  to  withhold  information  in  the 
same  marmer  as  in  the  previous  FOIA 
request; 


(4)  Upon  submitting  the  information  or 
within  a  reasonable  period  thereafter,  (i) 
the  submitter  reviewed  its  information 
in  anticipation  of  future  requests 
pursuant  to  the  FOIA.  (ii)  provided  the 
agency  a  statement  of  its  objections  to 
disclosure  consistent  with  that 
described  in  paragraph  (d)  of  this 
section,  and  (iii)  the  agency  intends  to 
release  information  consistent  with  the 
submitter's  objections;  or 

(5)  Notice  to  the  submitter  may 
disclose  information  exempt  from 
disclosure  piu^uant  to  5  U.S.C.  552(b)(7). 

(h)  An  additional  limited  exception  to 
the  notice  requirements  of  this  section, 
to  be  used  only  when  all  of  the  following 
exceptional  circumstances  are  found  to 
be  present,  authorizes  the  agency  to 
withhold  information  which  is  the 
subject  of  a  FOIA  request,  based  on 
Exemption  4  (5  U.S.C.  552(b)(4)),  without 
providing  the  submitter  individual 
notice: 

(1)  The  agency  would  be  required  to 
provide  notice  to  over  10  submitters,  in 
which  case,  notification  may  be 
accomplished  by  positing  or  publishing 
the  notice  in  a  place  reasonably 
calculated  to  accomplish  notification; 

(2)  Absent  any  response  to  the 
published  notice,  the  agency  determines 
that  if  it  provided  notice  as  is  otherwise 
required  by  paragraph  (c)  of  this  section, 
it  is  reasonable  to  assume  that  the 
submitter  would  object  to  disclosure  of 
the  information  based  on  Exemption  4; 
and. 

(3)  If  the  submitter  expressed  the 
anticipated  objections,  the  agency 
would  uphold  those  objections. 

This  exception  shall  be  used  only  with 
the  approval  of  the  Chief  Counsel  of  the 
Field  Installation,  the  Attorney-Advisor 
to  the  Inspector  General,  or  the 
Associate  General  Counsel  responsible 
for  responding  to  the  request.  This 
exception  shall  not  be  used  for  a  class  of 
documents  or  requests,  but  only  as 
warranted  by  an  individual  FOIA 
request. 

November  21, 1988. 
Dale  D.  Myers. 
Deputy  Administrator. 
[FR  Doc.  88-27420  Filed  11-29-88;  8;45  am) 
BILLING  CODE  7S10-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  251  and  293 

Land  Uses;  Wilderness 
agency:  Forest  Service,  USDA. 


•  1 .- 
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action:  Proposed  rule:  extension  of 
comment  period.  


summary:  On  September  28. 1988,  at  53 
FR  37795.  the  Forest  Service  published  a 
proposed  rule  to  be  codified  at  36  CFR 
Part  251.  Subpart  D.  governing  access  to 
non-Federal  lands  within  the  boundaries 
of  units  of  the  National  Forest  System. 
The  proposed  regulations  set  forth  the 
procedures,  terms,  and  conditions 
governing  access  for  landowners  whose 
properties  lie  within  the  boundaries  of 
units  of  the  National  Forest  System.  The 
public  comment  period  was  to  expire  on 


November  28, 1988.  Requests  have  been 
received  from  the  National  Forest 
Products  Association,  the  Mountain 
States  Legal  Foundation,  and  other 
interested  parties,  for  an  extension  of 
time  to  ensure  that  they  have  sufficient 
time  to  adequately  review  and  comment 
on  the  proposed  regulations.  In 
response,  the  Forest  Service  is  extending 
the  public  comment  period  until  January 
30, 1989. 

date:  Comments  must  be  received  in 
writing  by  January  30, 1989. 


ADDRESS:  Send  written  comments  to  F. 
Dale  Robertson.  Chief  (2730).  Forest 
Service,  USDA.  P.O.  Box  96090. 
Washington.  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Miller.  Lands  Staff.  703-235- 
2498  or  James  B.  Snow,  Attorney.  USDA 
Office  fo  the  General  Counsel.  202-447- 
6055. 

Dated:  November  23, 1988. 
Lawrence  A.  Amicarella. 
Acting  Chief. 
(FR  Doc.  88-27566  Filed  11-29-88;  8:45  am] 

WLUNG  CODE  3410-1HI 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  oites  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  ttearings  and 
investigations,  committee  meetings,  agency 
decistons  and  ruiir>gs.  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  25, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  Hsted 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 


Beef  Promotion  and  Research  Program 

LS  25.  -26,  -27 

On  occasion 

Individuals  or  households;  Farms; 

4,096,549  responses;  168,551  hours;  not 

applicable  under  3504(h) 
Robert  Leverette  (202)  447-2650. 

New 

•  Rural  Electrification  Administration 
7  CFR  1786.  Prepayment  of  REA 

Guaranteed  Federal  Financing  Bank 

Loans 
REA  Form  606 
On  occasion 
Small  businesses  or  organizations;  120 

responses;  3.200  hours;  not  applicable 

under  3504(h) 
Laurence  Bladen  (202)  382-9558. 

Reinstatement 

•  Forest  Service.  PNW  Station 
Forest  Industry  Survey  of  California  and 

Oregon 
None 

Once;  Non  Recurring 
Businesses  or  other  for-profit;  Small 

businesses  or  organizaitons;  500 

responses;  300  hours;  not  applicable 

under  3504(h) 
James  O.  Howard  (503)  231-2030. 
Larry  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  88-27583  Filed  11-29-88;  8:45  amj 

BILLING  CODE  3410-«1-M 


Forest  Service 

Columbia  River  Gorge  National  Scenic 
Area;  Proposed  Minor  Boundary 
Revision 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  proposed  boundary 
change. 

SUMMARY:  The  Forest  Service  proposes 
a  minor  revision  in  the  Special 
Management  Area  (SMA)  boundary  of 
the  Columbia  River  Gorge  National 
Scenic  Area  so  that  the  SMA  boundary 
will  coincide  with  the  boundary  of  the 
Rowena  Rural  Service  Center.  To 
comply  with  direction  contained  in 
Section  4  of  the  Columbia  River  Gorge 
National  Scenic  Area  Act  of  November 
17. 1986  (Pub.  L.  99-663).  which 
established  the  Scenic  Area,  notice  of 
the  proposed  change  is  being  published 
in  the  Federal  Register.  The  revision  will 
involve  approximately  11.82  acres  of 
land  that  was  previously  Special 
Management  Area  and  is  proposed  to  be 
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reclassified  as  General  Management 
Area  (GMA)  land. 

DATE:  Comments  must  be  received  by 
January  30. 1989. 

ADDRESS:  Send  written  comments  to 
Arthur  W.  DuFault,  Manager.  Columbia 
River  Gorge  National  Scenic  Area.  902 
Wasco  Avenue.  Suite  200.  Hood  River. 
Oregon.  97031.  The  public  may  inspect 
comments  received  on  this  proposed 
action  at  the  Columbia  River  Gorge 
National  Scenic  Area  OfTice  located  at 
902  Wasco  Avenue.  Suite  200,  Hood 
River,  Oregon  between  the  hours  of  7:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jurgen  Hess,  Land  Use  Coordinator. 
Hood  River,  Oregon,  (503)  386-2333. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  in  accordance  with  the 
provision  of  the  Columbia  River  Gorge 
National  Scenic  Area  Act  of  November 
17, 1986  (Pub.  L.  99-663, 100  Stat.  4275) 
establishing  the  Columbia  River  Gorge 
National  Scenic  Area.  The  Forest 
Service  proposes  a  minor  revision  of  a 
Special  Management  Area  boundary 
line  in  the  Rowena  area  as  it  was 
originally  depicted  on  the  map  entitled 
"Special  Management  Areas.  Columbia 
River  Gorge  National  Scenic  Area." 
numbered  SMA-002  sheet  14.  dated 
September  1986.  The  revision,  as 
proposed,  will  reclassify  a  portion  of  a 
Special  Management  Area  to  become 
GenerarManagement  Area. 

The  subject  parcels  are  located  seven 
miles  northwest  of  The  Dalles.  Oregon. 
The  legal  description  of  the  property  is 
the  northern  part  of  Tax  Lots  100,  400, 
and  500  of  Government  Lots  3  and  4.  and 
Donation  Claim  37,  in  T.  2N..  R.  12  E.. 
W.M.  Total  acreage  involved  in  the 
boundary  line  adjustment  is  11.82  acres. 
County  zoning  for  the  Tax  Lots  in 
question  is:  Tax  Lot  100  RMH-t  Tax  Lot 
400  RMH-t.  and  Tax  Lot  500  RMH-2. 

The  proposal  has  been  reviewed  and 
approved  by  the  Columbia  River  Gorge 
Commission.  Wasco  County  has 
discussed  the  proposal  with  the  owners 
of  the  property.  Maps  showing  the 
proposed  revision  are  available  at  the 
office  of  the  Columbia  River  Gorge 
National  Scenic  Area.  902  Wasco 
Avenue.  Suite  200,  Hood  River,  Oregon. 

Date:  November  18, 1988. 
Arthur  W.  DuFault, 

Manager. 

[FR  Doc.  88-27578  Filed  11-29-88;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Idaho  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Idaho  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.  on  December  15. 1988.  at  the 
Guadalupe  Center.  630  Falls  Avenue, 
Turn  Falls,  Idaho.  The  purpose  of  the 
meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Gladys 
Esquibel.  or  Philip  Montez.  Director  of 
the  Western  Regional  Division  (213) 
894-3437.  {TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington,  DC,  November  21, 
1988. 

Melvin  L.  Jenkins. 

Acting  Staff  Director. 

(FR  Doc.  88-27610  Filed  11-29-88:  8:45  urn] 
BILLING  CODE  633S-01-M 


Otiio  Advisory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Ohio  Advisory 
Committee  to  the  Commission  on 
November  17. 1988  has  been  cancelled 
and  rescheduled  for  December  12-13, 
1988  at  the  Toledo  Hilton  Hotel.  3100 
Glendale  Avenue.  Toledo,  Ohio.  The 
meeting  will  convene  on  December  12. 
1988  at  9:00  a.m.  and  adjourn  that  day  at 
4:25  p.m.  The  meeting  will  convene  on 
December  13. 1988  at  9:00  a.m.  and 
adjourn  at  1:30  p.m.  The  purpose  of  the 
meeting  is  to  hold  a  community  forum  to 
receive  information  on  the  nature  and 
extent  of  issues  and  problems  related  to 
race  relations  in  Toledo.  Ohio. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Committee  Chairperson.  Donald  G. 
Prock,  or  William  F.  Muldrow.  Acting 
Director  of  the  Central  Regional  Division 
(816)  428-5253.  (TDD  816/426-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington.  DC,  November  22, 
1988. 

Melvin  L  Jenkins. 
Acting  Staff  Director. 

(FR  Doc.  88-27609  Filed  11-29-88:  8:45  am] 
BILUNG  CODE  633S-01-M 

Virginia  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Virginia  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  5:00 
p.m.  on  December  15, 1988,  in  the 
Thalhimer  Lounge  of  the  Jewish 
Community  Center.  5403  Monument 
Ave..  Richmond,  VA  23226.  The  purpose 
of  the  meeting  is  to  discuss  the  status  of 
the  Commission  and  the  November  4-5, 
1988  Regional  SAC  Chairs  Conference  in 
which  the  Virginia  Committee  was 
represented;  to  hear  a  report  on  the 
Virginia  Council  on  Human  Rights:  and 
to  plan  a  project  for  Fiscal  Year  1989. 
■     Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Benjamin 
Bostic.  (703/450-5950)  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  (202/523- 
5264  or  TDD  202/376-8117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington,  DC.  November  21. 
1988. 

Melvin  L.  Jenkins. 
Acting  Staff  Director 
(FR  Doc.  8ft-276n  Filed  11-29-88:  8:45  am| 

BILLING  CODE  633S-0t-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  ttie  Census 

Service  Annual  Survey;  Determination 

In  accordance  with  Title  13.  United 
States  Code,  sections  182.  224.  and  225. 1 
have  determined  that  1988  data  on 
receipts  and  revenues  for  selected 
service  industries  are  needed  to  provide 
a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  Selected  service 
industries  include  hotels  and  motels; 
personal,  business,  automotive,  and" 
repair  services;  motion  pictures  and 
amusement  services;  health,  legal,  and 
other  professional  services;  real  estate 
services;  arrangement  of  passenger 
transportation;  and  selected  social 
services.  This  survey  will  yield  1988 
estimates  of  receipts/ revenues  for  these 
service  industries,  in  addition  to  sources 
of  receipts/revenues  for  nursing  and 
personal  care  facilities,  outpatient  care 
facilities,  temporary  help  supply 
services,  and  arrangement  of  passenger 
transportation.  Also,  information  on 
number  of  beds,  discharges,  and  average 
length  of  stay  per  discharge  from 
nursing  and  personal  care  facilities  will 
be  provided,  along  with  annual  payroll 
and  operating  expenses  for  arrangers  of 
passenger  transportation. 

The  Census  Bureau  will  require  a 
selected  sample  of  service  firms  in  the 
United  States  (with  payroll  size 
determining  the  probability  of  selection) 
to  report  in  the  1988  Service  Annual 
Survey.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
above  items  for  these  ser\'ice  industries. 

We  will  furnish  report  forms  to  the 
firms  covered  by  this  survey  and  will 
require  their  submission  within  30  days 
after  receipt.  We  will  provide  copies  of 
the  forms  upon  written  request  to  the 
Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

I  have  directed,  therefore,  that  an  annual 
survey  be  conducted  for  the  purpose  of 
collecting  these  data. 

Dated:  November  23. 1988. 

John  G.  Keane. 

Director.  Bureau  of  the  Census. 

|FR  Doc.  88-27553  Filed  ll-2ft-«8:  8:45  am] 

BILLING  CODE  3S1O-07-M 


Foreign-Trade  Zones  Board 
[Docket  37-88] 

Foreign-Trade  Zone  46;  Cincinnati,  OH; 
Application  for  Expansion  of  Subzone 
46B  Honda  Auto  Plant,  Union  County, 
OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cincinnati 
Foreign-Trade  Zone,  Inc.  (GCFTZ). 
grantee  of  FTZ  46.  requesting  authority 
to  expand  the  automobile  and 
motorcycle  assembly  plant  of  Honda  of 
America  Manufacturing,  Inc.  (Honda),  in 
Union  County,  Ohio,  to  include 
additional  facilities  in  Logan  and  Union 
Counties.  Ohio.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
14, 1988. 

The  Honda  plant  (6.500  employees), 
located  on  Highway  33  in  Union  County, 
Ohio,  some  35  miles  northwest  of 
Columbus,  was  first  authorized  as  a 
subzone  in  January  1979  for  the 
manufacture  of  motorcycles  (Board 
Order  141, 1/12/79).  An  expansion  was 
approved  in  May  1982  to  include  an 
adjacent  automobile  manufacturing 
facility  (Board  Order  191,  5/14/82). 

The  proposed  expansion  calls  for  an 
additional  manufacturing  plant  (1.2  mil. 
sq.  ft.),  located  on  a  7,500-acre  tract 
adjacent  to  the  present  site.  The  new 
area  includes  an  8-mile  test  track,  and 
research  facility  operated  on  the  former 
site  of  the  Transportation  and  Research 
Center  of  Ohio.  The  new  facility  will  be 
used  to  produce  some  150,000  additional 
subcompact  automobiles  per  year 
(current  capacity  360,000).  The  level  of 
domestic  sourcing  of  parts  and  material 
for  the  expanded  operation  is  expected 
to  exceed  the  current  level  of  50  percent. 
Exports  are  currently  at  3  percent  of 
production,  but  are  expected  to  account 
for  over  10  percent  within  3  years. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  designated  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-5"rade  Zones  Staff, 
U.S.  Department  of  (jommerce, 
Washington.  DC  20230;  John  F.  Nelson. 
District  Director.  U.S.  Customs  Service. 
North  Central  Region,  6th  Floor,  Plaza 
Nine  Building,  55  Erieview  Plaza. 
Cleveland.  Ohio  44114;  and  Colonel 
Thomas  E.  Farewell.  District  Engineer. 
U.S.  Army  Engineer  District  Huntington. 
502  8th  Street.  Huntington,  West 
Virginia  25701-2070. 


Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  15, 
1989. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Port  Director's  Office,  U.S.  Customs 
Service.  Port  Columbus  International 
Airport,  4600  17th  Avenue.  Room  221, 
Columbus.  Ohio  43219. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NW..  Room 
2835.  Washington.  DC  20230. 

Dated:  .November  25. 1988. 
John  J.  DaPonte.  Jr.. 

Executive  Secretary. 

IFR  Doc.  88-27581  Filed  11-29-88:  8:45  am) 
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International  Trade  Administration 

[C-549-8031 

Preliminary  Affirmative  Countervailing 
Duty  Determination;  Malleable  Cast 
Iron  Pipe  Fittings  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determirte 
that  benefits  which  constitute  bounties 
or  grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Thailand  of  malleable  cast 
iron  pipe  fittings  ("pipe  fittings")  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
estimated  net  bounties  or  grants  are 
specified  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pipe  fittings  from  Thailand 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  an  amount 
equal  to  the  appropriate  estimated  net 
bounties  or  grants  as  specified  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  February  6, 1989. 
EFFECTIVE  DATE:  November  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Halpern  or  Barbara  Tillman.  Office 


of  Countervailing  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230: 
telephone:  (202)  377-0192  or  377-3439. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

Based  on  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Thailand  of  pipe  Fittings.  For  purposes 
of  this  investigation,  the  following 
programs  are  preliminarily  found  to 
confer  bounties  or  grants: 

•  Short-Term  Loans  Provided  under 
the  Export  Packing  Credits  Program. 

•  Tax  Certificates  for  Exports. 

•  Electricity  Discounts  for  Exporters. 

•  Tax  and  Duty  Exemptions  under  the 
Investment  Promotion  Act. 

The  estimated  net  bounties  or  grants 
are  specified  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  publication  of  the  Notice  of 
Initiation  in  the  Federal  Register  (53  FR 
37014,  September  23,  1988).  the  following 
events  have  occurred.  On  September  29. 
1988.  we  presented  a  questionnaire  to 
the  Government  of  Thailand  in 
Washington.  DC,  concerning  petitioner's 
allegations.  On  November  4, 1988,  we 
received  responses  from  the 
Government  of  Thailand.  Siam  Fittings 
Co.,  Ltd.  (Siam).  BIS  Pipe  Fittings  Co.. 
Ltd.  (BIS),  and  Thai  Malleable  Iron  & 
Steel  Co..  Ltd.  (TM).  On  November  14. 
1988,  we  issued  a  supplemental/ 
deficiency  questionnaire  to  the 
government  and  the  respondent 
companies,  and  received  responses  on 
November  18. 1988.  We  received  another 
supplemental  response  on  November  23. 
1988. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  malleable  iron  pipe 
fittings,  advanced  in  condition  by 
operations  or  processes  subsequent  to 
the  casting  process,  other  than  with 
grooves,  classified  under  TSUSA 
category  610.7400  and  classified  under 
HTS  category  7307.19.90. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period  ")  is  calendar  year  1987, 
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which  corresponds  to  the  fiscal  year  of 
all  three  respondent  companies. 
Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination.  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaries,  we 
preliminarily  determine  the  following: 

/.  Programs  Preliminarily  Determined  to 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Thailand  of  pipe  fittings  under  the 
following  programs: 

A.  Short-Term  Loans  Provided  Under 
the  Export  Packing  Credits  Program 

Export  packing  credits  are  short-term 
loans  which  are  provided  through  Thai 
commercial  banks.  According  to  the 
responses,  these  loans  are  used  for 
either  pre-shipment  or  post-shipment 
financing  and  can  be  rediscounted  at  the 
Bank  of  Thailand  through  its  export 
refinancing  facility. 

The  Bank  of  Thailand  charges  an 
interest  rate  of  five  percent  per  annum 
to  commercial  banks  on  repurchased 
packing  credits  issued  in  connection 
with  exports  of  goods  specified  in 
categories  one  and  two  of  the 
"Notification  of  the  Board  of  Investment 
No.  40/2521."  The  commercial  banks  are 
permitted  to  charge  exporters  no  more 
than  seven  percent  per  annum  for  the 
purchase  of  such  notes.  Export  packing 
credits  are  available  for  a  maximum 
period  of  180  days.  If  exporters  do  not 
pay  principal  and  interest  on  the  due 
date  of  the  loan,  they  are  charged  an 
interest  penalty  retroactive  to  the  date 
of  issuance  of  the  loan.  However,  if  the 
company  can  prove  it  has  shipped  the 
goods  within  60  days  of  the  due  dale  of 
the  loan,  the  interest  penalty  is 
refunded. 

On  October  1, 1988,  the  Government 
of  Thailand  issued  a  new  regulation 
raising  the  rate  commercial  banks  are 
permitted  to  charge  to  no  more  than  ten 
percent  per  annum  and  lowering  to  50 
percent  the  amount  of  the  loan  that  can 
be  rediscounted  at  the  Bank  of  Thailand. 


Because  this  program  is  available  only 
to  exporters,  we  prehminarily  determine 
that  it  is  countervailable  to  the  extent 
that  it  is  offered  at  preferential  rates. 

To  determine  whether  financing  under 
this  program  was  made  at  preferential 
rates,  we  compared  the  interest  rates 
charged  to  exporters  during  the  review 
period  to  our  short-term  benchmark.  For 
our  benchmark,  we  are  using  the 
national  average  short-term  interest  rate 
on  commercial  debt  in  Thailand,  as 
reported  in  the  responses  of  the 
Government  of  Thailand.  This  is  the  rate 
that  we  applied  in  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Certain 
Steel  Wire  Nails  from  Thailand.  (52  FR 
36987,  36988,  October  2, 1987)  [Nails 
from  Thailand),  and  Preliminary 
Affirmative  Counten'ailing  Duty 
Determinations:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Thailand,  (53  FR 
34333  September  6, 1988),  [Bearings  from 
Thailand),  the  last  investigations  in 
which  this  program  was  used.  Based  on 
this  comparison,  the  rates  on  export 
packing  credits  are  below  the 
benchmark.  Therefore,  we  preliminarily 
determine  this  program  to  be 
countervailable. 

Respondents  have  argued  that  we 
should  adjust  the  interest  rate  on  these 
loans  to  account  for  the  lost  use  of  funds 
due  to  penalty  payments  incurred  by 
respondents  that  were  subsequently 
refunded.  Petitioner  argues  that  such  an 
adjustment  constitutes  a  secondary 
effect  of  the  program,  and,  as  such,  is  an 
offset  not  permissible  under  the  law. 
Petitioner  states  that  this  adjustment 
should,  therefore,  not  be  taken  into 
account.  For  purposes  of  our  preliminary 
determination  we  are  not  adjusting  the 
interest  rate  on  these  loans.  At 
verification,  we  will  examine  the 
penalty  payment  mechanism. 

To  calculate  the  benefit  arising  from 
this  program,  we  followed  our  short- 
term  loan  methodology  which  has  been 
applied  consistently  in  our  past 
determinations  and  which  is  described 
in  more  detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Counten'ailing  Duty  Determination  and 
Countervailing  Duty  Order  (49  FR  18006. 
April  26. 1984).  We  compared  the 
amount  of  interest  actually  paid  during 
the  review  period  to  the  amount  the 
companies  would  have  paid  at  the 
benchmark  rate.  Both  Siam  and  TM 
participated  in  this  program  during  the 
review  period.  The  responses  did  not  tie 
individual  discount  transactions  to 
exports  of  specfic  products  to  specific 
markets.  Therefore,  we  calculated  the 


estimated  net  bounty  or  grant  by 
dividing  total  benefits  during  the  review 
period  by  all  three  companies'  total 
export  sales  during  this  period.  The 
estimated  net  bounty  or  grant  under  this 
program  is  0.46  percent  ad  valorem. 

B.  Tax  Certificates  for  Exports 

The  Government  of  Thailand  issues  to 
exporters  tax  certificates  which  are 
freely  transferable  and  which  constitute 
a  rebate  of  indirect  taxes  and  import 
duties  on  inputs  used  to  produce 
exports.  This  rebate  program  is  provided 
for  in  the  'Tax  and  Duty  Compensation 
of  Exported  Goods  Produced  in  the 
Kingdom  Act"  (Tax  and  Duty  Act).  The 
rebate  rates  under  the  Tax  and  Duty  Act 
are  computed  on  the  basis  of  an  input/ 
output  (I/O)  study  published  in  1980, 
based  on  1975  data,  and  updated  in  1985 
using  1980  data. 

Using  the  I/O  study,  the  Thai  Ministry 
of  Finance  computes  the  value  of  total 
inputs  (both  imports  and  local 
purchases)  at  ex-factory  prices.  It  also 
calculates  the  import  duties  and  indirect 
taxes  on  each  input.  The  Ministry  then 
calculates  two  rebate  rates.  The  "A" 
rate  includes  both  import  duties  and 
indirect  domestic  taxes.  The  "B"  rate 
includes  only  indirect  domestic  taxes. 
The  "B"  rate  is  claimed  when  firms 
participate  in  Thailand's  customs  duty 
drawback  program  or  duty  exemption 
program  on  imported  raw  materials,  or 
when  firms  do  not  use  imported 
materials  in  their  production  process. 
The  "A"  or  "B"  rate,  as  appropriate,  is 
then  applied  to  the  FOB  value  of  the 
export  to  determine  the  amount  of 
rebate  that  will  be  provided. 

Under  the  Tax  and  Duty  Act,  the 
rebates  are  paid  to  companies  through 
tax  certificates  which  can  be  used  to 
pay  other  tax  liabilities.  These  tax 
certificates  can  also  be  transferred  to 
other  companies  which  can  use  them  to 
pay  their  tax  liabilities. 

New  rebate  rates,  announced  on 
February  5, 1986,  were  computed  using 
the  study  published  in  1985.  Since  1986, 
the  "A"  rate  has  been  8.11  percent  and 
the  "B"  rate  has  been  4.98  percent  for 
exports  of  pipe  fittings.  According  to  the 
responses,  all  three  respondents  claimed 
and  received  tax  certificates  at  the  "A" 
rate  during  the  review  period,  since  they 
did  not  participate  in  any  duty 
drawback  program. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  a  bounty  or  grant, 
we  must  apply  the  following  analysis. 
First,  we  examine  whether  the  system  is 
intended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties.  Next, 
we  analyze  whether  the  government 
properly  ascertained  the  level  of  the 


rebate.  This  includes  a  review  of  the 
sample  used  in  the  study,  including  the 
documentation  and  the  accuracy  of  the 
information  gathered  from  the  sample  on 
input  coefficients,  import  prices  and 
rates  of  duty  on  imported  inputs,  the 
ratio  of  imported  inputs  to  domestically 
produced  inputs  (when,  for  a  given 
imported  input,  there  is  also  domestic 
production  of  the  input),  and  the 
exchange  rates  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  to  the  local  currency.  Finally, 
we  review  whether  the  rebate  schedules 
are  revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid. 

When  the  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  is  based  meets  these  conditions, 
the  Department  will  consider  that  the 
system  does  not  confer  a  bounty  or 
grant  if  the  amount  rebated  for  duties 
and  indirect  taxes  on  physically 
incorporated  inputs  does  not  exceed  the 
fixed  amount  set  forth  in  the  rebate 
schedule  for  the  exported  product. 
When  the  system  rebates  duties  and 
indirect  taxes  on  both  physically 
incorporated  and  non-physically 
incorporated  inputs,  we  find  a  bounty  or 
grant  exists  to  the  extent  that  the  fixed 
rebate  exceeds  the  allowable  rebate  on 
physically  incorporated  inputs. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Certain 
Apparel  from  Thailand  (50  FR  9818, 
9820,  March  12, 1985)  [Apparel  from 
Thailand),  we  examined  Thailand's 
rebate  sytem  under  the  Tax  and  Duty 
Act.  We  found  that  the  program  was 
intended  to  rebate  indirect  taxes  and 
import  duties  and  that  the  rebate  rates 
had  been  reasonably  calculated. 
However,  to  the  extent  that  the  program 
rebates  indirect  taxes  and  import  duties 
on  non-physically  incorporated  inputs, 
we  found  that  the  remissions  are 
excessive.  Again,  in  Nails  from 
Thailand,  we  applied  our  test  and 
reiterated  that  these  rebates  are 
countervailable  only  to  the  extent  that 
the  remissions  are  excessive.  In  the 
present  investigation,  we  will  verify 
whether  rebates  under  this  program 
continue  to  reflect  the  incidence  of 
indirect  taxes  and  import  duties  on 
inputs. 

For  purposes  of  our  preliminary 
determination,  to  determine  whether, 
and  the  extent  to  which,  the  tax 
certificates  confer  an  excessive 
remission  of  indirect  taxes,  we 
calculated  the  indirect  tax  and  import 
dbty  incidence  under  the  most  recent  1/ 
O  table  on  physically  incorporated 


inputs  at  FOB  prices.  Under  our 
methodology,  this  is  the  allowable 
rebate  rate.  We  then  compared  the 
authorized  rebate  rate,  which  is  based 
on  both  physically  and  non-physically 
incorporated  inputs,  to  the  allowable 
rebate  rate  and  found  that  there  is  an 
excessive  remission  of  indirect  taxes  to 
exporters  of  pipe  fittings.  The  difference 
between  the  two  rebate  rates  equals  the 
net  overrebate.  On  this  basis,  we 
calculate  an  estimated  net  bounty  or 
grant  of  1.37  percent  ad  valorem. 

C.  Electricity  Discounts  for  Exporters 

The  Electricity  Generating  Authority 
of  Thailand  (EGAT),  the  Metropolitan 
Electricity  Authority  (MEA),  and  the 
Provincial  Electricity  Authority  (PEA) 
provide  discounts  on  electricity  rates 
charged  to  producers  of  export  products. 
According  to  the  responses,  this 
program  provides  discounts  of  20 
percent  of  the  cost  of  electricity 
consumed  to  produce  exports.  The 
respondents  received  discounts  from 
EGAT  and  PEA. 

Any  producer  that  consumes 
electricity  in  manufacturing  products 
that  are  eligible  to  receive  tax 
certificates  for  exports  [see  section  I.B. 
of  this  notice)  is  eligible  for  the 
electricity  discount.  Once  a  producer 
has  qualified  for  the  electricity  discount 
and  has  completed  an  export 
transaction  involving  eligible  products, 
it  may  apply  to  the  electricity  authority 
from  which  it  receives  its  electricity  bill. 
The  EGAT  and  the  PEA  then  calculate 
the  amount  of  the  discount  and  credit  a 
deduction  on  a  subsequent  electricity 
bill. 

Because  these  discounts  are  available 
only  to  exporters,  we  preliminarily 
determine  that  they  are  countervailable. 
All  three  respondents  participated  in 
this  program  during  the  review  period. 
To  calculate  the  bounty  or  grant,  we 
divided  the  total  amount  of  electricity 
discounts  received  by  all  three 
respondents  during  the  review  period  by 
their  total  export  sales  during  the  same 
period.  The  estimated  net  bounty  or 
grant  is  0.66  percent  ad  valorem. 

D.  Tax  and  Duty  Exemptions  Under  the 
Investment  Promotion  Act  (IPA) 

The  IPA  (B.E.  2520)  of  1977  provides 
incentives  for  investment  to  promote 
development  of  the  Thai  economy. 
Administered  by  the  Board  of 
Investment  (BOl),  the  IPA  authorizes, 
among  other  incentives,  the  exemption 
of  import  duties  and  certain  faxes  with 
respect  to  qualifying  projects.  Section  28 
provides  for  exemption  from  payment  of 
import  duties  and  business  taxes  on 
machinery.  Both  Siam  and  BIS  received 
exemptions  under  section  28  during  the 


review  period.  According  to  the 
responses,  the  expansion  certificates  for 
the  two  companies  specify  that  they 
export  their  production  from  the 
promoted  factory. 

Because  benefits  to  the  respondent 
companies  under  this  program  were 
contingent  upon  their  export 
performance,  we  preliminarily 
determine  that  section  28  tax  and  duty 
exemptions  on  imported  machinery 
confers  bounties  or  grants  on  the 
respondent  companies  within  the 
meaning  of  the  countervailing  duty  law. 

To  obtain  the  amount  of  the  benefit 
received  under  section  28,  we  divided 
the  total  amount  of  exemptions  received 
by  respondents  during  the  review  period 
by  total  export  sales  of  the  three 
companies  during  the  review  period.  On 
this  basis,  we  calculated  an  estimated 
net  bounty  or  grant  of  0.79  percent  ad 
valorem. 

II.  Programs  Preliminarily  Determined 
not  to  be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Thailand  of  pipe  fittings  during  the 
review  period: 

A.  Rediscount  of  Industrial  Bills 

The  Bank  of  Thailand  authorizes 
rediscounts  for  short-term  promissory 
notes  arising  from  industrial  activity. 
The  Bank  of  Thailand's  "Regulations 
Governing  the  Rediscount  of  Promissory 
Notes  Arising  from  Industrial 
Undertakings"  permit  commercial  banks 
to  rediscount  short-term  promissory 
notes  for  industrial  purchases. 
Commercial  banks  may  charge  their 
industrial  customers  a  maximum  of  7 
percent  per  annum,  while  the  rate 
charged  to  commercial  banks  by  the 
Bank  of  Thailand  for  these  notes  is  5 
percent  per  annum.  According  to  the 
responses,  none  of  the  respondent 
companies  participated  in  this  program 
during  the  review  period. 

B.  International  Trade  Promotion  Fund 

This  fund  is  used  to  finance  export 
promotion  activities  such  as  marketing 
research  and  trade  fairs.  According  to 
the  responses,  none  of  the  respondent 
companies  applied  for  or  received 
benefits  under  this  program  during  the 
review  period. 

C.  Export  Processing  Zones 

Under  The  Industrial  Estates 
Authority  of  Thailand  Act.  firms  located 
in  designated  export  processing  zones 
and  industrial  estates  receive  tax  and 
import  duty  exemptions  on:  (1) 
Machinery  used  for  factory  construction 
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and  operation:  (2)  goods  imported  for 
use  in  the  production  of  exports;  (3) 
items  produced  for  export;  and  (4)  items 
imported  for  re-export.  According  to  the 
responses,  none  of  the  respondent 
companies  have  facilities  located  in 
export  processing  zones. 

D.  Reduced  Business  Taxes  for 
Producers  of  Intermediate  Goods  for 
Export  Industries 

Section  6  of  the  "Royal  Decree  Issued 
Under  the  Revenue  Code  on  Reduction 
and  Exemption  from  Revenue  Taxes" 
provides  that  business  taxes  imposed  on 
the  sale  of  goods  that  are  used  as  inputs 
into  finished  goods  may  be  reduced  to 
1.5  percent  for  finished  goods  sold  in  the 
domestic  market  and  0.1  percent  for 
finished  goods  that  are  exported  from 
Thailand.  According  to  the  responses, 
none  of  the  respondent  companies 
claimed  or  recMpa^  benefits  under  this 
program  durin^ne  review  period. 

E.  Additional  Incentives  under  the  IPA 

Petitioner  alleged  that  the  following 
incentives  are  available  to 
manufacturers,  producers  and  exporters 
of  pipe  fittings: 

•  Section  31  of  the  IPA  provides  a 
three-to-eight  year  exemption  for 
payment  of  corporate  income  tax  on 
profits  derived  from  promoted  activities, 
as  well  as  deductions  from  net  profits 
for  losses  incurred  during  the  tax 
exemption  period. 

•  Section  33  of  the  IPA  provides  a 
five-year  tax  exemption  for  goodwill 
and  royalty  payments. 

•  Section  34  provides  an  additional 
deduction  from  taxable  income  for 
dividends  paid  on  promoted  activity. 

•  Section  36  provides  a  number  of 
import  duty  and  business  tax 
exemptions  on  imports  of  raw  and 
essential  materials  in  addition  to  income 
tax  deductions  based  on  export 
performance. 

According  to  the  responses,  none  of 
the  respondent  companies  claimed 
benefits  under  any  of  these  sections  of 
the  IPA  during  the  review  period. 

The  responses  indicate  that  additional 
incentives  are  authorized  under  the  IPA. 
such  as  allowing  promoted  companies  to 
bring  into  the  Kingdom  foreign  nationals 
who  are  skilled  workers  and  permitting 
designated  companies  to  take  out  or 
remit  from  abroad  foreign  currency. 
According  to  the  responses,  none  Of  the 
respondent  companies  claimed  benefits 
under  any  of  these  additional  sections  of 
the  IPA  during  the  review  period. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final  determination. 


Suspension  of  Liquidation 

in  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
on  all  entries  of  pipe  fittings  from 
Thailand  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  each  such  entry  of  this 
merchandise  equal  to  3.28  percent  ad 
valorem.  This  suspension  will  remain  in 
effect  until  further  notice. 

Public  Comment 

In  accordance  with  19  CFR  355.35.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  1:00  p.m. 
on  January  12. 1989.  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  an  Constitution  Avenue. 
NW..  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room  B- 
099. 14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the 
nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  seven  days  prior  to 
the  scheduled  date  of  the  public  hearing. 
Oral  presentations  wil  be  limited  to 
issues  raised  in  the  briefs.  Written 
views  should  be  submitted  in 
accordance  with  19  CFR  355.33(d)  and 
355.34,  and  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or.  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b{fl). 

Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

November  23. 1988. 

|FR  Doc.  88-27582  Filed  11-2&-88;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Territorial  Coastal 
Management  Program,  Coastal  Energy 
Impact  Program  and  National 
Estuarine  Researcti  Reserves 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  availability  of 
evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Virginia.  Maryland,  and  Virgin 
Islands  Coastal  Management  Programs 
and  the  Hawaii  (Waimanu)  and 
California  (Elkhom)  National  Estuarine 
Research  Reserves.  Section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended.  (CZMA)  requires  a 
continuing  review  of  the  performance  of 
each  coastal  state  with  respect  to  funds 
authorized  under  the  CZMA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  Section 
315(f)  of  the  CZMA  requires  a  periodic 
review  of  the  performance  of  each 
Reserve  with  respect  to  its  operation 
and  management.  The  states  evaluated 
were  found  to  be  adhering  to  the 
programmatic  terms  of  their  financial 
assistance  awards  and/or  to  their 
approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tasks 
aimed  at  program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implementing 
Coastal  Management  Programs  were 
occurring  with  respect  to  the  national 
coastal  management  objectives 
identified  in  section  303(2)  (A)-{I)  of  the 
CZMA.  A  copy  of  the  assessment  and 
detailed  findings  for  these  programs 
may  be  obtained  on  request  from:  John 
H.  McLeod.  Evaluation  Officer,  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service.  NOAA.  1825 
Connecticut  Avenue  NW.,  Washington, 
DC  20235  (telephone:  202/673-5104). 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Date:  November  17. 1988. 
John  ).  Carey. 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  88-27492  Filed  11-29-88;  8;45  am] 
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Evaluation  of  Coastal  Management 
Programs 

agency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
.Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Manag^ent  (OCRM). 
announces  its  intent  to  evaluate  the 
performance  of  the  Hawaii  Coastal 
Management  Program  (CMP);  Virgin 
Islands  CMP;  Delaware  CMP;  and  Maine 
CMP;  and  the  Puerto  Rico  (Jobos) 
National  Estuarine  Research  Reserve 
through  March  1989.  Evaluation  of 
coastal  management  programs  will  be 
conducted  pursuant  to  Section  312  of  the 
Coastal  Zone  Management  Act  of  1972. 
as  amended,  (CZMA).  which  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management,  including  detailed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)  (A)  through  (I)  of  the  CZMA.  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
the  CZMA.  Evaluation  of  the  National 
Estuarine  Research  Reserve  will  be 
conducted  pursuant  to  section  315(f)  of 
the  CZMA.  which  requires  the  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management  The  reviews  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  state,  and  consultations 
with  interested  Federal,  state  and  local 
agencies  and  members  of  the  public. 
Public  meetings  will  be  held  as  part  of 
the  site  visits.  The  state  will  issue  notice 
of  these  meetings.  Copies  of  each  state's 
most  recent  performance  report,  as  well 
as  the  OCRM's  notification  letter  and 
supplemental  information  request  letter 
to  the  state  are  available  upon  request 
from  the  OCRM.  Written  comments  from 
all  interested  parties  on  each  of  these 
programs  to  the  contact  listed  below  are 
encouraged  at  this  time.  OCRM  will 
place  subsequent  notice  in  the  Federal 
Re^ster  announcing  the  availability  ol 
the  Final  Findings'based  on  each 
evaluation  once  these  are  completed. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Mcleod.  Evaluation  Officer. 
Policy  Coordination  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service 
NOAA.  1825  Connecticut  Avenue  NW.. 
Washington.  OC  20235  (telephone:  202/ 
67^-51041 


(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Date:  November  17, 1988. 
John  ].  Carey, 

Deputy  Assistant  Administrator  for  Ocean 
Ser\-ices  and  Coastal  Zone  Management 
[FR  Doc.  88-27491  Filed  11-29-88;  8:45  amj 
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Western  Pacific  Precious  Corals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  receipt  of  an 
application  for  an  experimental  fishing 
permit  and  request  for  comments. 

summary:  This  notice  acknowledges 
receipt  of  an  experimental  fishing  permit 
application  and  announces  a  public 
comment  period.  The  applicant  proposes 
to  harvest  50,000  kilograms  (kg)  of 
precious  coral  in  the  western  Pacific  by 
selective  gear  and  requests  a  permit  for 
a  period  of  five  years.  According  to 
section  680.10  of  the  regulations 
implementing  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Precious  Corals  Fishery  of  the  Western 
Pacific  Region,  the  Secretary  of 
Commerce  may  issue  an  experimental 
permit  to  harvest  coral  under  conditions 
which  otherwise  would  be  prohibited, 
following  review  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  the  public.  Issuance  of  a  permit  of 
this  type  is  expected  to  benefit  the 
applicant  and  to  increase  the  scientific 
information  needed  for  effective 
resource  management. 

DATE:  Comments  must  be  received  by 
December  30, 1988. 

ADDRESSES:  Copies  of  the  experimental 
permit  application  are  available  from, 
and  comments  may  be  submitted  to:  E.C. 
FuUerton,  Director,  Southwest  Region. 
Terminal  Island,  California  90731,  or 
Doyle  E.  Gates,  Pacific  Island, 
Coordinator.  Southwest  Region. 
National  Marine  Fisheries  Service.  2570 
Dole  Street.  Room  106.  Honolulu.  Hawaii 
96822. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Milone,  808-955-8831  or  Svein 
Fougner.  213-514-6660. 
SUPPLEMENTARY  INFORMATION:  The 
applicant  proposes  to  harvest  50.000  kg 
of  precious  coral  over  a  period  of  five 
years.  The  coral  would  be  harvested 
from  any  area  in  the  western  Pacific 
under  the  Council's  area  of  authority, 
but  initial  exploration  would  begin  in 
the  Northwestern  Hawaiian  Islands.  The 
goal  of  the  experiment  is  to  develop  a 
domestic  commercial  fishery  for 
precious  coral,  thereby  creating  a 


domestic  source  of  coral  for  coral 
jewelry.  Since  the  harvest  will  be 
completed  with  a  video  assisted 
unmanned  submersible  that  permits  the 
survey  of  each  coral  bed  discovered,  as 
well  as  the  measurement  of  each  colony 
har\'ested.  there  is  the  potential  for 
obtaining  a  great  deal  of  assessment 
information  on  coral  resources  within 
the  exclusive  economic  zone.  The 
applicant  estimates  that  his  first  year 
cost  will  be  $1,500,000;  therefore  a 
harvest  of  50.000  kg  over  a  period  of  five 
years  is  viewed  as  necessary  for 
investors  to  risk  the  capital  costs. 

If  approved,  and  when  restrictions  to 
the  permit  are  known,  an  environmental 
assessment  will  be  prepared.  No 
dredges  would  be  used  for  harvest. 

The  application  will  be  reviewed  by 
the  Council  at  its  63rd  regular  meeting  at 
the  Ala  Moana  Hotel  in  Honolulu. 
Hawaii  on  November  28-30. 1988. 

(Auttiorily:  16  U.S.C.  1801  el  seq.] 
Dated:  November  25, 1988. 

Donald  |.  L«edy. 

Acting  Director  of  Office  Fisheries 
Consenvtion  and  Management.  National 
Marine  Fisheries  Seri-ice. 
|FR  Doc.  88-27572  Filed  11-25-88:  2:31  pmj 

BILUNG  CODE  3S10-Z3-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

November  23. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6628.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATtON: 

Authority:  F.xecutive  Order  11651  of  March 
.3.  1972.  as  amended:  Section  204  of  the 
Agricultural  Ac)  of  1936.  as  amended  (7 
U.S.C  1Ki4) 
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The  current  limit  for  wool  textile 
products  in  Categories  445/446  is  being 
increased  by  application  of  swing. 
Adjustments  to  donor  categories  will  be 
made  in  a  subsequent  directive. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745.  published 
on  December  16, 1987).  Also  see  53  FR 
55,  published  on  January  4. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

lames  H.  Babb. 

Chairman.  Committee  For  the  Implementation 
of  Textile  Agreements. 

November  23.  1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30. 1987,  as 
amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  into  the 
United  States  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  China  and  exported  during 
the  period  which  began  on  January  1. 1988 
and  extends  through  December  31. 1988. 

Effective  on  November  23, 1988,  the 
directive  of  December  30, 1987  is  being 
amended  further  to  increase  to  283.500 
dozen  '  the  limit  for  wool  textile  products  in 
Categories  445/446.  as  provided  under  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Jiimes  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  88-27539  Filed  11-29-88:  8:45  am] 
BILLING  CODE  3S10-0«<-M 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1987. 


Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Mexico 

November  23.  1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DfTE:  .November  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3. 1972.  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

At  the  request  of  the  Government  of 
the  United  Mexican  States,  the  minimum 
consultation  level  is  being  increased  for 
wool  textile  products  in  Category  459. 

A  'Jescription  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  7961,  published  on 
March  11, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  23. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  7, 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Mexico  and  exported  during  the  period  which 
began  on  January  1. 1988  and  extends  through 
December  31.  1988. 

Effective  on  November  23, 1988,  the 
directive  of  March  7, 1988  is  amended  further 


to  increase  to  54.500  pounds  '  the  limit 
established  for  wool  textile  products  in 
Category  459. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreei^nts. 
|FR  Doc.  88-27540  Filed  11-29-88  8:45  am] 
BILLING  CODE  SSIO-Dfl-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  15  December  1988. 

Time  of  Meeting:  0800-1630  hours. 

Place:  Arlington,  VA. 

Agenda:  The  C31  Functional  Subgroup 
of  the  Army  Science  Board  will  meet  for 
discussions  focused  on  current 
philosophy,  mission,  functions,  budget 
and  technology  challenges  facing  DISC4. 
Additionally,  DCSINT  will  brief  on  a 
budget/technology  forecasting  model 
and  allow  a  hands-on  demonstration  of 
the  model.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  88-27673  Filed  11-29-88:  8:45  am) 

BILLING  CODE  3710-0«-M 


Army  Science  Board;  Partially  Closed 
Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  follovving  Committee  meeting: 


'  The  limit  has  nol  been  adjusted  lo  account  fur 
any  imports  exported  after  December  31. 1987. 


Name  of  Committee:  Armv  Science 
Board  (ASB). 

Dales  of  Meeting:  15-16  December 
1988. 

Times  of  Meeting. 
0730-0815. 15  December  1988  (OPEN). 
0815-1015,  15  December  1988  (CLOSED) 
1015-2100. 15  December  1988  (OPEN). 
0730-1200. 16  December  1988  (OPEN). 

Place:  Walter  Reed  Army  Medical 
Center.  Washington,  DC. 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Subgroup  on  Threat  of  AIDS  on 
Operational  Deployments  of  Army 
Forces  to  a  Theater  will  hold  a  second 
meeting.  This  meeting  will  be  hosted  by 
the  Offices  of  DCS/Operations  and 
Plans  and  the  Surgeon  General.  U.S. 
Army.  It  will  consist  of  testimony  and 
informal  discussions  with  medical 
personnel  and  policy  specialists.  The 
open  portions  of  the  meeting  are  open  to 
the  public.  Any  person  may  attend, 
appear  before  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  closed 
portions  of  the  meeting  are  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  2,  subsection  10(d). 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Wamer, 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  88-27674  Filed  11-29-88;  8:45  am) 
BILLING  CODE  3710-0«-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  information  Collections  Under 
R»view  by  ttie  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act.  nor 
management  and  procurement 


assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  foliowmg 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title:  (5)  Type 
of  request,  e.g..  new  revision,  or 
extension;  (6)  Frequency  of  collection  (7) 
Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  burden,  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  December  30, 1988. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  OfTice 
of  Statistical  Standards,  at  the  address 
below.). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  Further  Information  and  Copies  of 
Relevant  Materials  ContacL  Carole 
Patton.  Office  of  Statistical  Standards 
(EI-70).  Energy  Information 
Administration.  M.S.  lH-023.  Forrestal 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  58&-2222. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC  566 
3. 1902-0114 

4.  Annual  Report  of  Utility's  Twenty 
Largest  Purchasers 

5.  Reinstatement 

6.  Annually 

7.  Mandatory 

8.  Businesses  or  other  for  profit, 
individuals  and  households 

9. 175  respondents 

10. 175  responses 

11.  6  hours  per  response 

12. 1050  hours  (total) 

13.  The  information  is  required  by 

Federal  Power  Act  section  305(c)(2)(D) 


as  implemented  by  18  CFR  46.3.  It  is 
used  to  monitor  holding  of 
interlocking  directorate  positions 
between  public  utilities  and  their 
twenty  largest  purchasers. 
Statutory  Authority:  Sec.  5(a).  5(b). 
13(b).  and  52,  Pub.  L  93-275.  Federal 
Energy  Administration  Act  of  1974.  (15 
U.S.C.  764(a).  764(b).  772(b).  and  790(a). 

Issued  in  Washington.  DC,  November  22. 
1988. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

(FR  Doc.  88-27597  Filed  11-29-88;  8:45  am] 

BILLING  CODE  S4$0-01-M 


Inventory  of  Current  DOE  Reporting 
and  Record-Keeping  Requirements 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  inventory  of  current 
Department  of  Energy  energy 
information  collections,  including 
reporting  and  record-keeping 
requirements. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents,  and  other  interested 
parties,  of  an  inventory  of  current 
energy  information  collections 
(including  reporting  and  record-keeping 
requirements)  which  are  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  Management  and  procurement 
collections  are  the  responsibility  of 
DOE's  Office  of  Management  and 
Administration  and  are  not  included  in 
these  notices. 

The  listing  that  follows  this  notice 
includes  energy  information  collections 
that  have  OMB  approval,  as  of  October 
1, 1988.  Part  I  lists,  for  each  information 
collection  utilizing  a  structured  form,  the 
current  DOE  control  or  form  number,  the 
title  of  the  requirement,  the  OMB  control 
number,  and  the  OMB  approval 
expiration  date.  Part  II  lists  those 
information  collections  (including 
reporting  or  record-keeping 
requirements)  not  utilizing  structured 
forms  and  the  appropriate  Code  of 
Federal  Regulations  citations. 

FOR  FURTHER  INFORMATION  CONTACT 

Etta  Harris  (EI-73)  Energy  Information 
Administration,  Mail  Stop  lH-023. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  588-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms  can 
be  obtained  by  contacting  the  National 


w\ 
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Energy  Information  Center,  EI-231. 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  DC  20585.  (202) 
586-8800. 

SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  keep  respondents,  users,  and 
other  interested  parties  informed 
concerning  the  status  of  these 
information  collections,  which  are 


subject  to  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  the  Energy 
Information  Administration  will  publish 
a  Notice  of  Change  to  the  Inventory  in 
the  Federal  Register  on  a  quarterly  basis 
throughout  the  current  fiscal  year. 
Statutory  Authority:  Sec.  5(a).  5(b). 


13(b).  and  52.  Pub.  L.  93-275.  Federal 
Energy  Administration  Act  of  1974.  (15 
U.S.C.  764(a).  764(b).  772(b).  and  790a). 

Issued  in  Washington.  DC.  November  22. 
1988. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 
Information  Administration. 


October  1,  1988,  Inventory 
Part  I.— doe  Active  Information  Collections  (Utilizing  Structured  Forms) 


DOE  No 


Title 


1MB  control 
No. 


Expiration 
date 


Civilian  Radioactive  Waste  Management 


NWPA-830R-G.. 
RW-859 


Standard  Contract  for  Disposal  of  Spent  Nuclear  Fuel  and/Of  High  Level  Radioactive  Waste— Quarterly 

Report— Standard  Remittance  Advice— Annex  A. 
Nuclear  Fuel  Data 


19010260 
19010287 


Conservation  and  Renewable  Energy 


CE-63A/B '  Annual  Solar  Thermal  Collector  Manufacturers  Survey  and  Annual  Photovoltaic  Module  Manufacturers  Survey.. 


19010292 


Economic  Regulatory  Administration 


ERA-166 

ERA-424D. 
ERA-781R.. 


Public  Utility  Regulatory  Policies  Act  (PURPA)  Annual  Report  on  Electric  and  Gas  Utilities 

Tertiary  Project  Annual  Prepaid  Expenses  Report  Form 

Annual  Report  of  International  Electrical  Export/Import  Data 


19030060 
19030069 
19030080 


Energy  Information  Administration 


EIA-1 

EIA-3 

EIA-4 

EIA-5 

EIA-6 

EIA-7A 

EIA-7A  (Supp).. 

EIA-14 

EIA-20 

EIA-23 

EIA-23P 

EIA-28 

EIA-64A 

EIA-1 76 

EIA-182 

EIA-191 

EIA-213 

EIA-254 

EIA-400 

EIA-412 

EiA-457A 

EIA-457A/G 

EIA-.457B 

EIA-457C 

EIA-457D 

EIA-457E 

EIA-457F 

EIA-457G 

EIA-627 

EIA-714 

EIA-759  

EIA-782A  

EIA-7e2B 

EIA-782C. 

EIA-800  

EIA-801  

EIA-802    

EIA-803  

EIA-804 

EIA-806 

EIA-810 

EIA-811  

EIA-812  

EIA-813  

EIA-ei4  

ElA-816 


Weekly  Coal  Monitoring  Report— General  Industries  (Standby  Form) 

Quarterly  Coal  Consumption  Report— Manufacturing  Plants 

Weekly  Coal  Monitoring  Report— Coke  Plants  (Standby  Form) 

Coke  Plant  Report— Quarterly 

Coal  Distnbution  Report •• 

Coal  Production  Report - 

Coal  Production  Report  (Supplement)  (Standby  Form) 

Refiners'  Monthly  Cost  Report 

Weekly  Coal  Monitoring  Report — Coal-Burning  Electnc  Utilities  (Stnadby  Form)... 

Annual  Survcey  of  Domestic  Oil  and  Gas  Reserves 

Oil  and  Gas  Well  Operator  List  Update  Report _ 

Financial  Reporting  System 

Annual  Report  of  the  Origin  of  Natural  Gas  Liquids  Production 

Annual  Report  of  Natural  and  Supplemental  Gas  Supply  and  Disposrtioa 

Domestic  Crude  Oil  First  Purchase  Report 

Underground  Natural  Gas  Storage  Report 

Typical  Net  Monthly  Bills 

Semiannual  Report  on  Status  of  Reactor  Construction 

Survey  of  Surplus  Natural  Gas  Supplies 

Annual  Report  of  Public  Electric  Utilities 

Residential  Energy  Consumption  Survey— Housing  Unit  Record  Sheet 

Residential  Energy  Consumption  Survey 

Residential  Energy  Consumption  Survey— Household  Questionnaire 

Residential  Energy  Consumption  Survey— Rental  Agents 

Residential  Energy  Consumption  Survey— Liquefied  Petroleum  Gas  Suppliers 

Residential  Energy  Consumption  Survey— Electric  Utilities 

Residential  Energy  Consumption  Survey— Natural  Gas  Suppliers 

Residential  Energy  Consumption  Survey— Fuel  Oil  Suppliers 

Annual  Quantity  and  Value  of  Natural  Gas  Report 

Annual  Electnc  Power  System  Report 

Monthly  Power  Plant  Report 

Monthly  Petroleum  Product  Sales  Report 

Reseller/Retailers  Monthly  Petroleum  Product  Sales  Report 

Monthly  Report  ol  Petroleum  Products  Sold  into  States  for  Consumption 

Weekly  Refinery  Report 

Weekly  Bulk  Terminal  Report 

Weekly  Product  Pipeline  Report 

Weekly  Crude  Oil  Stocks  Report 

Weekly  Imports  Report 

Weekly  Crude  Watch  Report ■—• 

Monthly  Refinery  Report    

Monthly  Bulk  Terminal  Report 

Monthly  Product  Pipeline  Report 

Monthly  Crude  Oil  Report ■ - 

Monthly  Imports  Report 

Monthly  Natural  Gas  Liquids  Report 


19050167 
19050167 
■  19050167 
19050167 
19050167 
19050167 
19050167 ( 
19060174 
19050167 
19050057 
19050057 
19050149 
19050057 
19050175 
19050174 
19050175 
19050129 
19050160 
19050175 
19050129 
19050092 
19050092 
19050092 
19050092 
19050092 
19050092 
19050092 
19050092 
19050175 
19050161 
19050129 
19050174 
19050174 
19050174 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 


12/31/89 
12/31/80 


12/31/89 


04/30/91 
03/31/90 
08/31/91 


03/31/89 

03/31/89 

03/31/89 

03/31/89 

03/31/89 

03/31/89 

03/31/89 

09/30/90 

03/31/89 

12/31/88 

12/31/88 

12/31/90 

12/31/88 

12/31/90 

09/30/90 

12/31/90 

12/31/89 

06/30/91 

12/31/90 

12/31/89 

05/31/90 

06/31/90 

05/31/90 

05/31/90 

05/31/90 

05/31/90 

05/31/90 

05/31/90 

12/31/90 

12/31/89 

12/31/89 

09/30/90 

09/30/90 

09/30/90 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 

01/31/89 


DOE  No. 


EIA-817 

EIA-818 

EIA-820 

EIA-821 

EIA-e25 

EIA-fl26 

EIA-846(F) 

EIA-e46(S) ... 

EIA-e51 

EIA-856 

EIA-857 

EIA-868 

EIA-860 

EIA-861 

EIA-863  

EIA-871A/F.. 
EIA-876A/C. 


EIA-767(2).. 


EIA-767(1).. 

FERC-1 

FERC-1-F.. 

FERC-2 

FERC-2A.... 

FERC-6 

FERC-fl 

FERC-1 1  .... 
FERC-15.... 
FERC-16.... 
FERC-73 .... 
FERC-80 .... 
FERC-121 .. 
FERC-423 . 
FERC-561  .. 
FERC-580 .. 
FPC-14 


October  1, 1988,  Inventory— Continued 


Title 


Monthly  Tanker  and  Barge  Movement  Report 

International  Energy  Agency  Imports/Stocks-at-Sea  Report 

Annual  Refinery  Report 

Annual  Fuel  Oil  and  Kerosene  Sales  Report 

Petroleum  Facility  Operator  Identification  Survey 

Monthly  Electnc  Utility  Sales  and  Revenue  Report  vwth  State  Dtstnbutions 

Manufacturing  Energy  Consumption  Survey  (Consumption  and  Related) 

Manufactunng  Energy  Consumption  Survey  (Fuel  Switching  Capability) 

Domestic  Uranium  Mining  Production  Report 

Monthly  Foreign  Crude  Oil  Acquisition  Report 

DOE  Monthly  Report  of  Natural  Gas  Purchases  and  Deliveries  to  Consumers . 

Uranium  Industry  Annual  Survey 

Annual  Electric  Generator  Report 

Annual  Electnc  Utility  Report 

Petroleum  Product  Sales  Identification  Survey 

Nonresidential  Buildings  Energy  Consumption  Survey 

Residential  Transportation  Energy  Consumption  Survey 


1MB  control        Expiration 
No  date 


19050165 
19050166 
19050165 
19050174 
19050165 
19050129 
19050169 
19050169 
19050160 
19050174 
19050175 
19060160 
19050129 
19060129 
19050174 
19050146 
19060068 


Environment,  Safety  and  Health 


Steam  Electric  Plant  Operation  and  Design  Report . 


19010267 


Federal  Energy  Regulatory  Commission 


Steam-Electric  Plant  Operation  and  Design  Report 

Annual  Report  of  Major  Electric  Utilities.  Licensees,  and  Others. ..„ 

Annual  Report  of  Nonmajor  Public  Utilities  and  Licensees 

Annual  Report  for  Major  Natural  Gas  Companies 

Annual  Report  of  Nonmajor  Natural  Gas  Companies 

Annual  Report  of  Oil  Pipeline  Companies 

Underground  Gas  Storage  Report 

Natural  Gas  Pipeline  Company  Monthly  Statement 

Interstate  Pipeline's  Annual  Report  of  Gas  Supply 

Report  of  Gas  Supply  and  Requirements 

Service  Life  Data - 

Licensed  Hydropower  Development  Recreation  Report 

Application  for  Determination  o(  the  Maximum  L^nvful  Price  Under  the  Natural  Gas  Policy  Act  ol  1978 . 

Monthly  Report  of  Cost  and  Quality  of  Fuels  for  Electric  Plants 

Annual  Report  of  Interlocking  Directorates 

Fuel  Purchase  Practices 

Annual  Report  for  Importers  and  Exporters  of  Natural  Gas 


19020034 
19020021 
19020029 
19020028 
19020030 
19020022 
19020026 
19020032 
19020037 
19020025 
19020019 
19020106 
19020038 
19020024 
19020099 
19020137 
19020027 


Part  II— doe  Active  Information  Collections— October  1, 1988  Inventory 

(Not  utilizing  structured  forms) 


DOE  number  and  title 


Civilian  Radiocative  Waste  Management: 

NWPA-830R— Standard  Contract  for  Disposal  of  Spent  Nuclear  Fuel 
and/or  High  Level  Radioactive  Waste— Contract 

NWPA-830R-A-F— Standard  Contract  for  Disposal  of  Spent  Nuclear 
Fuel  and/or  High  Level  Radiocative  Waste— Annual  Report. 
Economic  Regulatory  Adr  linistration: 

ERA-329R— Regulatory  Reporting  and  Recordkeeping  Requirements 
Pursuant  to  10  CFR  500,  501,  503,  and  504. 

ERA-746R— Imports  and  Exports  of  Natural  Gas 

ERA-750R— Annual  Compilation  of  Proposed  and  Final  List  of  Utili- 
ties Covered  by  Pubhc  Utility  Regulatory  Policies  Act  and  National 
Energy  Conservation  Policy  Act. 

ERA-766R— Recordkeeping  Requirements  of  DOE'S  General  Alloca- 
tion and  Price  Rules. 
Federal  Energy  Regulatory  Commission: 

FERC-16A— Monitoring  (Omnibus)  Report 

FERC-16AT— Interstate  Pipeline  Curtailment  (Telephone)  Survey 

FERC-314A— Application  For  Small  Producer  Exemption 


0MB 
control  No. 


19010260 
19010260 

19030075 

19030081 
19030070 

19030073 


19020105 
19020139 
19020006 


Expiration 
date 


12/31/89 
12/31/89 

01/31/89 

01/31/90 
04/30/91 

09/30/90 


09/30/89 
11/30/90 
02/28/91 


CFR  citation 


01/31/89 
01/31/89 
01/31/89 
09/30/90 
01/31/89 
12/31/89 
03/31/89 
03/31/89 
06/30/91 
09/30/90 
12/31/90 
06/30/91 
12/31/89 
12/31/89 
09/30/90 
09/30/89 
09/30/90 


12/31/89 


12/31/89 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/89 
06/30/90 
08/31/90 
03/31/89 
09/30/89 
11/30/89 
01/31/90 
09/30/90 
04/30/89 
03/31/90 
03/31/89 


FoMil  Energy 

FE-748 

Fnhanrf^d  Oil  Rpcovefv  Annual  Reoort                                          

19010291 

03/31/89 

International  Affairs  and  Energy  Emergencies 

IE-411 

Coordinated  Regional  Bulk  Power  Supply  Program  Report 

Power  System  Emerger>cy  Report 

19010286 
19010288 

07/31/90 

iF-417H 

05/31/89 

. . -  -. .. 

1 

10  CFR  Part  961. 
110  CFR  Part  961 

10  CFR  Parts  500.  501.  503.  504,  505,  608.  515. 

10  CFR  Parts  205.  590. 
10  CFR  Part  463. 

10  CFR  Parts  210.1.  211  69.  2136.  221  36 


By  FERC  Order. 
By  FERC  Order. 
18  CFR  157.40(b)(4).  25010. 
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Part  II— doe  Active  Information  Collections— October  1, 1988  Inventory— Continued 

(ttot  utilizing  structured  forms) 


DOE  number  and  title 


FERC-500— Aphcation  For  License  for  Hydropower  Protects  Greater 
Than  5MW. 

FERC-505— Application  for  License.  Proiects  5  Megawatts  or  less 

FERO-5 10— Application  lor  Surrender  of  Electric  License 

FERC-5 11— Application  for  Transfer  of  Electric  License 

FERC-51 2— Application  tor  PreUminary  Permit 

FERC-51 5— Hydropower  License— Declaration  of  Intention 

FERC-51 6— Electnc  Rate  SctiedoJe  Filings - 


FERC-520— Application  tor  Auttionty  to  Hold  Interlocking  Directorate 
Positions. 

FERC-521— Payments  lor  Benefits  from  Headwater  Improvements 

FERC-523— Application  for  Auttwrization  of  Jtte  Issuance  of  Securi- 
ties. 

FERC-525— Financial  Audit 

FERC-530— Gas  Producer  Certificate;  Abandonment/Termination 

FERC-531— Gas  Producer  Certificates:  New  Service /Amendments 


FERC-532— Gas  Producer  Rate:  Filing .. 


FERC-534— Application  for  Production-Related  Costs;  Producer 
Rates 

FERC-537— Gas  Pipeline  Certificates:  Open  Access /Norvdiscnmma- 
tory  Transportation. 

FERC-538— Gas  Pipeline  Certificate:  Initial  Service 

FERC-541— Gas  Pipeline  Certificate:  Curtailment  Plan 

FERC-542A— Tracking  and  Recovery  of  Alaska  Natural  Gas  Trans- 
portation System. 

FERC-543— Gas  Pipeline  Rates:  Purctiased  Gas  Adjustment  Track- 
ing. 

FERC-544— Gas  Pipeline  Rates:  Rate  Change  (FormaO - 

FERC-545 — Gas  Pipeline  Rates:  Rate  Change  (Non-Formal) 

FERC-54&— Gas  Pipeline  Rates:  Certificated  Rate  Filings 

FERC-547— Gas  Pipeline  Rates:  Refund  Obligatkjns 

FERC-54a— Staff  Adjustment  Under  Natural  Gas  Policy  Act  Section 
502(c). 

FERC-549— Gas  Pipeline  Rates:  Natural  Gas  Policy  Act  Title  III 
Trartsactions. 

FERC-555 — Records  Retention  Requirements ~. 

FERC-556— Cogeneratwn  and  Small  Power  Productwo _.... 

FERC-557— PtJRPA  Section  133:  Cost  of  Retail  Electnc  Service 

FERC-55fl — Format  of  Contract  Summary  for  Applications  for  Certifi- 
cates of  Putjiic  Convenience  and  Necessity. 

FERC-559— Independent  Producer  Rate  Change  or  Initial  Billing 
Statement. 

FERC-567— Gas  Pipeline  Certificates:  Annual  Reports  of  System 

"  Flow  Diagrams  and  System  Capacity. 

FERC-568— WeH  Category  Determinations 

FERC-569— Refund  Otjiigationa  (Producer) 

FERC-570— Recordkeeping  Requirements  tor  Certain  Sales  of  Natu- 
ral Gas. 

FERC-574— Gas  Pipeline  Certificate:  HInshaw  Exemptwn 

FERC-577— Gas  Pipeline  Certificates:  Environmental  Impact  State- 
ment (re;  Regulations  Implementing  ttie  National  Environmental 
Pohcy  Actof  1969). 

FERC- 581— Management  and  Produrement  Reporting  and  Record- 
keeping Requirements. 

FERC- 582— Oil.  Gas,  and  Electnc  Fees  and  Annual  Charges 


0MB 
control  No 


FERC-583— Hydroelectnc  Fees  and  Annual  Charges 

FERC-585— Reporting  of  Electnc  Energy  Stiortages  &  Contingency 
Plans  Under  PURPA  206. 

FERC-588— Emergency  Natural  Gas  Sale,  Transportation  and  Ex- 
change Transactions. 

FERC-590— Wellhead  Pncmg:  Pricing  Audit _ 

FERC-592— Marketing  Affiliates  of  Interstate  Pipelines 


19020058 

19020115 
19020068 
19020069 
19020073 
19020079 
19020096 

19020083 

19020087 
19020043 

19020092 
19020051 
19020052 

19020055 

19020057 

19020060 

19020061 
19020066 
19020129 

19020152 

19020153 
19020154 
19020155 
19020084 
19020085 

19020086 

19020098 
19020075 
19020042 
19020109 

19020036 

19020005 

19020112 
19020111 
19020124 

19020116 
19020128 


19020130 

19020132 

19020136 
19020138 

19020144 

19020147 
19020157 


Expiration 
date 


07/31/91 

07/31/91 
11/30/88 
10/31/88 
07/31/91 
07/31/91 
02/28/89 

02/28/89 

06/30/89 
10/31/89 

03/31/89 
09/30/90 
03/31/89 

03/31/91 

03/31/89 

04/30/91 

12/31/90 
03/31/91 
07/31/89 

01/31/91 

02/28/91 
02/28/91 
02/28/91 
03/31/91 
11/30/88 

06/30/91 

10/31/89 
11/30/88 
09/30/89 
07/31/90 

06/30/90 

09/30/90 

10/31/89 
10/31/90 
10/31/91 

12/31/89 
06/30/89 


02/28/90 

08/31/90 

06/30/90 
09/30/90 

03/31/89 

07/31/89 
12/31/89 


CFR  citation 


18  CFR  4.30.  4.32,  4.33,  4.38.  4.40,  4.41,  4.50.  4.51. 

4200-4  202. 
18  CFR  4 
18  CFR  6  1,6.4 
18  CFR  9  1.9.2,  9.10. 
18  CFR  4  31-4.33.  4  81-4.82. 
18  CFR  24  1. 
18  CFR  35  Subpart  A.  35.12-35.16,  35.26.  35.30,  35.31. 

292.301. 
18  CFR  Part  45. 

18  CFR  Part  11. 
18  CFR  Part  34. 

18  CFR  Parts  101,  201. 

18  CFR  2.64  157.30,250.7. 

18  CFR  2.75,  154.91;  111;  157.23-157.28,  157.40;  250.5. 

250.10. 
18  CFR  2.56(a):  154  91-154.110.  157.301;  250.8-250.9. 

250.14,  2.56a. 
18  CFR  270.203.271.1103-271.1105 

18  CFR  2.79:  157.5-157.21.  157.100,  157.201-157.218; 

159.1;284.107.  284.127,  284.221. 
18  CFR  156.3-156  5. 
18  CFR  2.78,  281. 
18  CFR  154  201-154.213. 

18    CFR    154.301-154  310;    18    CFR    154.38,    154.61- 

154.67,  154.111(c)(3),  157.103. 
18  CFR  154.63—154  67 
18  CFR  154.62,  154.64-154.67 
18  CFR  154.63-154  67 
18  CFR  Parts  154,  270,  273 
18  CFR  Part  270-277,  281,  282,  284,  385,  Subpart  K 

18  CFR  264  Sub.  A/D/E/F/H;  284.7-284.11,  284.102. 

284  106.  284.122.  284.125.  etc. 
18  CFR   125,   158,   160  1,  276.108,  277.210,  225,  356 
18  CFR  Part  292 
18  CFR  Part  290 
18  CFR  250.5,  157.24(a) 

18  CFR  250.14,  154  92(a)  &  (b),  154  94  (f)  i  (h) 

18  CFR  260.8,  and  284.12. 

18  CFR  271  703.  274,  275. 

18  CFR  Part  273. 

18  CFR  271  503,  271  603,  271.903. 

18  CFR  Part  152. 

18  CFR  2.80.  2.82.  157.14. 


41  CFR  Subtitle  A,  Chapter  9. 

18    CFR     385.106,    382.105,    385.102,    382.201(b)(4), 

381.106. 
18  CFR  11  20,-11  22,  11.24,  131.70.  11.01-11.04.  11.06. 
18  CFR  Part  294. 

18  CFR  Part  284,  Subpart  I. 

Not  applicable. 
18  CFR  161250. 


|FR  Doc.  80-27598  Filed  11-29-88;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP89-225-000,  et  al.] 

Trunkline  Gas  Co.,  et  al.;  Natural  Gas 
Certificate  Filings 

November  22, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Company 

IDocket  No.  CP89-225-0001 

Take  notice  that  on  November  17. 
1988,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-225-000  a  request  pursuant  to 
§§  157,205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Exxon  Corporation 
(Exxon),  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  proposes  to  transport 
natiiral  gas  for  Exxon,  a  producer, 
pursuant  to  a  transportation  agreement 
dated  September  30, 1988.  Trunkline 
explains  that  service  commenced 
October  1, 1988,  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-605. 
Trunkline  further  explains  that  the  peak 
day  quantity  would  be  100,000 
dekatherms,  the  average  daily  quantity 
would  be  100,000  dekatherms,  and  that 
the  annual  quantity  would  be  36,500,000 
dekatherms.  Trunkline  explains  that  it 
would  receive  natural  gas  for  Exxon's 
account  at  245  points  of  receipt  in 
Illinois,  Tennessee,  Louisiana,  Texas 
and  offshore  Louisiana  and  Texas. 
Trunkline  states  that  it  would  redeliver 
natural  gas  for  Exxon's  account  at  an 
existing  interconnection  with  Tennessee 
Gas  Pipeline  Company  located  in  St. 
Mary  Parish.  Louisiana.JTrunkline 
indicates  that  the  natural  gas  to  be 
transported  is  for  the  ultimate 
consumption  by  12  specified  local 
distribution  companies  and  endusers. 

Comment  date:  January  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Company 

(Docket  No.  CP89-228-000| 

Take  notice  that  on  November  17, 
1988,  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-228-000  a  request  pursuant  to 


§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Western  Gas 
Marketing  U.S.A.,  Inc.  (Western),  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Western,  a  broker, 
pursuant  to  a  transportation  agreement 
dated  August  29, 1988.  Trunkline 
explains  that  service  commenced 
October  1, 1988,  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-^74. 
Trunkline  further  explains  that  the  peak 
day  quantity  would  be  100,000 
dekatherms,  the  average  daily  quantity 
would  be  100,000  dekatherms.  and  that 
the  annual  quantity  would  be  36,500,000 
dekatherms.  Trunkline  explains  that  it 
would  receive  natural  gas  for  Western's 
account  at  245  points  of  receipt  in 
Illinois,  Tennessee,  Louisiana,  Texas 
and  offshore  Louisiana  and  Texas. 
Trunkline  states  that  it  would  redeliver 
natural  gas  for  Western's  account  at  an 
existing  interconnection  with 
Consumers  Power  Company  located  in 
Elkhart  County,  Indiana.  Trunkline 
indicates  that  the  natural  gas  to  be 
transported  is  for  the  ultimate 
consumption  by  490  specified  local 
distribution  companies,  endusers,  and 
-interstate  pipelines. 

Comment  date:  January  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Trunkline  Gas  Company 

[Docket  No.  CP89-226-000| 

Take  notice  that  on  November  17, 
1988.  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-226-000  a  request  pursuant  to 
§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  American  Central 
Gas  Marketing  Company  (American 
Central),  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  American  Central,  a 
marketer,  pursuant  to  a  transportation 
agreement  dated  September  2, 1988. 
Trunkline  explains  that  service 
commenced  October  5, 1988.  under 
§  284.223(a)  of  the  Commission's 


Regulations,  as  reported  in  Docket  No. 
ST89-477.  Trunkline  further  explains 
that  the  peak  day  quantity  would  be 
100,000  dekatherms,  the  average  daily 
quantity  would  be  20,000  dekatherms, 
and  that  the  annual  quantity  would  be 
7,300,000  dekatherms.  Trunkline 
explains  that  it  would  receive  natural 
gas  for  American  Central's  account  at 
245  points  of  receipt  in  Illinois, 
Tennessee,  Louisiana,  Texas  and 
offshore  Louisiana  and  Texas.  Trunkline 
states  that  it  would  redeliver  natural  gas 
for  American  Central's  account  at  an 
existing  interconnection  with  Panhandle 
Eastern  Pipeline  Company  located  in 
Douglas  County.  Illinois.  Trunkline 
indicates  that  the  natural  gas  to  be 
transported  is  for  the  ultimate 
consumption  by  8  specified  local 
distribution  companies. 

Comment  date:  January  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Trunkline  Gas  Company 

[Docket  No.  CP89-227-^X)0j 

Take  notice  that  on  November  17. 
1988.  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642,  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-227-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Amgas,  Inc. 
(Amgas),  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Amgas,  a  marketer, 
pursuant  to  a  transportation  agreement 
dated  September  30, 1988.  Trunkline 
explains  that  service  commenced 
October  6, 1988,  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-603. 
Trunkline  further  explains  that  the  peak 
day  quantity  would  be  800  dekatherms, 
the  average  daily  quantity  would  be  150 
dekatherms,  and  that  the  annual 
quantity  would  be  54.750  dekatherms. 
Trunkline  explains  that  it  would  receive 
natural  gas  for  Amgas'  account  at  245 
points  of  receipt  in  Illinois,  Tennessee, 
Louisiana,  Texas  and  offshore  Louisiana 
and  Texas.  Trunkline  states  that  it 
would  redeliver  natural  gas  for  Amgas' 
account  at  an  existing  interconnection 
with  Central  Illinois  Lighting  Company 
located  in  Champaign  County,  Illinois. 
Trunkline  indicates  that  the  natural  gas 
to  be  transported  is  for  ultimate 
consumption  by  Frito  Lay,  Inc. 
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Comment  date:  January  8. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Trunkline  Gas  Company 

I  Docket  No.  CP89-224-000) 

Take  notice  that  on  November  17. 
1988.  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642.  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-224-000  a  request  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP86-586-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  CSX 
NGL  Corporation  (CSX),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  CSX.  an  end-user. 


pursuant  to  a  transportation  agreement 
dated  July  19, 1988.  Trunkline  explains 
that  service  commenced  October  8, 1988, 
under  §  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-476.  Trunkline  further  explains 
that  the  peak  day  quantity  would  be 
10,000  dekatherms,  the  average  daily 
quantity  would  be  6,000  dekatherms. 
and  that  the  annual  quantity  would  be 
2.190.000  dekatherms.  Trunkline 
explains  that  it  would  receive  natural 
gas  for  CSX's  account  at  207  points  of 
receipt  in  Illinois,  Tennessee,  Louisiana. 
Texas  and  offshore  Louisiana.  Tninkline 
states  that  it  would  redeliver  natural  gas 
for  CXS's  account  at  the  Cow  Island 
Plant  in  Vermilion  Parish,  Louisiana. 
Trunkline  indicates  that  the  natural  gas 
to  be  transported  is  for  the  ultimate 
consumption  by  CSX. 

Comment  date:  January  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Columbia  Gas  Transmission 
Corporation 

[Dorkpl  No.  CP89-14>-0001 

Take  notice  that  on  November  8,  1988. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP89-145-000.  a  request  pursuant  to 
§§  157.205  and  157,212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  in 
Docket  No.  CP89-76-000  to  construct 
and  operate  additional  points  of 
delivery  for  existing  wholesale 
customers,  all  as  more  fully  set  forth  in 
the  requests  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection, 

Columbia  proposes  to  construct  and 
operate  the  facilities  necessary  to 
provide  21  additional  points  of  delivery 
as  follows: 


Wholesate  customer 


Columbia  Gas  of  Kentucky,  inc 

Columbia  Gas  of  Maryland.  Inc 

Columbia  Gas  of  Ohio.  Inc 

Columbia  Gas  of  Pennsylvania.  Inc . 
Mountaineef  Gas  Co 


Conwnercial 


Resideritlal 


Industnal 


Annual  volume 
(Dth) 


750 

600 

135,950 

90.150 

1.350 


Columbia  states  that  the  quantities  to 
be  provided  through  the  new  delivery 
points  would  be  within  Columbia's 
authorized  level  of  service  and  would  be 
within  existing  peak  day  and  annual 
seasonal  entitlements  of  the  customers. 
Columbia  explains  that  the  sales  would 
be  made  under  its  currently  effective 
service  agreements  with  such  customers 
under  Rate  Schedule  CDS. 

Comment  date:  January  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Williams  Natural  Gas  Company 

I  Docket  Nos.  CP89-232-000:  CP89-233-000; 
CP89-234-000:  CP89-236-0a)] 

Take  notice  that  on  November  17. 
1988.  Williams  Natural  Gas  Company 
(Williams)  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101.  filed  in  Docket  Nos. 
CP89-232-000.  CP89-233-000.  CP89-234- 
000.  and  CP8*-23e-000  '.  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  requests  to  transport 
natural  gas  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-631-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  PSI.  Inc.  (PSl).  Maxus 
Exploration  Company  (Maxus).  Energy 
Marketing  Exchange.  Inc.  (EME).  Enogex 


'  These  dockets  are  not  consoUUaled. 


Services  Corporation  (Enogex). 
respectively,  all  as  more  fully  set  forth 
in  the  requests  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport  on  an 
interruptible  basis  up  to  6.588  MMBtu 
per  day  of  natural  gas  for  PSI.  up  to 
10,000  MMBtu  per  day  for  Maxus.  up  to 
86.450  MMBtu  per  day  for  EME.  and  up 
to  45,000  MMBtu  per  day  for  Enogex, 
from  numerous  receipt  points  to  several 
delivery  points  in  various  states. 
WiUiams  explains  that  services 
respective  to  the  provisions  stipulated 
under  §  284.223(a)  of  the  Commission's 
Regulations,  are  reported  in  Docket  No. 
ST88-462-000  for  Docket  No.  CP89-232- 
000,  ST89-530-000  for  Docket  No.  CP89- 
233-000.  ST89-528-000  for  Docket  No. 
CP89-234-000,  and  ST89-«14-000  for 
Docket  No.  CP89-236-000.  Williams 
further  explains  that  transportation 
service  commenced  September  7, 1988 
for  PSI,  October  1. 1988  for  Maxus  and 
EME;  and  September  21. 1986  for 
Enogex.  The  peak  day  quantity,  average 
daily  quantity  and  annual  quantity  as 
noted  by  Williams  are  listed  on  the 
attached  appendix. 

Comment  date:  January  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  CP89-232-«)0  et.  al.— 
Appendix 

Docket  No  Shipper  Volumes  (MMBtu) 


CP89-232-000 


CP89-233-000 


PSI. 


Maxus. 


CP89-234-000        EME 


CP89-236-000 


6,586  peak  day. 
2.196  average. 
2.404.620  anmial 
10.000  peak  day 
8.000  average. 
3.650.000  annual 
66.450  peak  day 
I  43.225  average 
I  31.564.250  annual. 

Enogex 45.000  peak  day 

;  45.000  average. 
16.425,000  annual. 


8.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-171-0001 

Take  notice  that  on  November  14, 
1988.  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP8»- 
171-000  a  request  pursuant  to  §§157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Superior  Natural  Gas  Corporation,  a 
marketer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 


Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  agreement  #Tl- 
21-1870/Ref.  #3576.  dated  October  1. 
1988.  proposes  to  transport  a  maximum 
daily  quantity  of  10,300  MMBtu  and  an 
annual  quantity  of  3,759.500  MMBtu, 
using  existing  facilities  to  provide 
transportation  service  pursuant  to  this 
agreement.  It  is  stated  that  the  executed 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  1, 1988,  as  reported 
in  Docket  No.  ST89-383  pursuant  to 
section  284.223(a}  of  the  Regulations. 

Comment  date:  January  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

(Docket  No.  CP89-154-000] 

Take  notice  that  on  November  9, 1988. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP89-154-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205J  for  authorization  to 
provide  transportation  for  The  Kansas 
Power  &  Light  Company  (KPL)  under 
WNG's  blanket  certiHcate  issued  in 
Docket  No.  CP86-631-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

WNG  requests  authorization  to 
transport,  on  a  firm  basis,  up  to  a 
maximum  of  18,081  MMBtu  of  natural 
gas  per  day  for  KPL  from  various  receipt 
points  in  Kansas,  Oklahoma  and  Texas 
to  various  delivery  points  on  WNG's 
pipeline  system  located  in  Kansas, 
Missouri,  Nebraska  and  Oklahoma. 
WNG  anticipates  transporting  18,081 
MMBtu  on  an  average  day  and  6,599,565 
MMBtu  on  an  annual  basis. 

WNG  states  that  the  transportation  of 
natural  gas  for  KPL  commenced  on 
September.!.  1968,  as  reported  in  Docket 
No.  ST89-41-000,  for  a  120-day  period 
pursuant  to  §  284.223(a)(1)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  WNG  in 
Docket  No.  CP8&-631-000.  WNG 
proposes  to  continue  this  service  in 
accordance  with  {§  284.221  and  284.223 
of  the  Commission's  Regulations. 

Comment  date:  January  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


10.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-18&-O001 

Take  notice  that  on  November  14, 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478.  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP89- 
186-000  a  request  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of  E.I. 
Du  Pont  De  Nemours  and  Company,  an 
end  user  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  agreement  #T1- 
21-1801 /Ref.  #3317,  dated  August  11, 
1988,  proposes  to  transport  a  maximum 
daily  quantity  of  15,450  MMBtu  and  an 
annual  quantity  of  5,639,250  MMBtu, 
using  existing  facilities  to  provide 
transportation  service  pursuant  to  that 
agreement  It  is  stated  that  the  executed 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  1, 1988,  as  reported 
in  Docket  No.  ST89-380  pursuant  to  § 
284.223(a)  of  the  Regulations. 

Comment  date:  January  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  United  Gas  Pipe  line  Company 

[Docket  No.  CP8&-215-000J 

Take  notice  that  on  November  16, 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  2478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP80- 
215-000  a  request  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
MidCon  Marketing  Corp.,  a  marketer  of 
natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  as 
transportation  service  agreement  #T1- 
21-1811/Ref.  #3405,  dated  August  24, 
1988,  proposes  to  transport  a  maximum 
daily  quantity  of  10,300  MMBtu  and  an 
annual  quantity  of  3,759,500  MMBtu, 
using  existing  facilities  to  provide 
transportation  service  pursuant  to  this 
amended  agreement  It  is  stated  that  the 


executed  amended  agreement  contains 
the  location  of  the  receipt  and  delivery 
points  in  Exhibits  A  and  B.  United 
further  states  that  service  commenced 
on  September  23. 1988,  as  reported  in 
Docket  No.  ST89-423  pursuant  to 
S  284.223(a)  of  the  Regulations. 

Comment  date:  January  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-176-000) 

Take  notice  that  on  November  10, 
1988.  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
77251-147a  filed  in  Docket  No.  CP89- 
176-000  a  request  pursuant  to  55 157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  cm  interruptible 
transportation  service  on  behalf  of 
Texas  Gas  Marketing,  Inc..  a  marketer 
of  natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP86-6- 
000  pursuant  to  section  7  of  the  Natiu-al 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  agreement  #Tl- 
21-1734/Ref.  #3239,  dated  July  22. 1988. 
proposes  to  transport  a  maximum  daily 
quantity  of  103.000  MMBtu  and  an 
annual  quantity  of  37,595.000,  using 
existing  facilities  to  provide 
transportation  service  pursuant  to  this 
amended  agreement.  It  is  stated  that  the 
executed  amended  agreement  contains 
the  location  of  the  receipt  and  delivery 
points  in  Exhibits  A  and  B.  United 
further  states  that  service  commenced 
October  1. 1988.  as  reported  in  Docket 
No.  ST8»-274  pursuant  to  S  284.223(a)  of 
the  Regulations. 

Comment  date:  January  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-ia4-000l 

Take  notice  that  on  November  14. 
1988.  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478.  Houston,  Texas 
77251-147a  filed  in  Docket  No.  CP8^ 
184-000  a  request  pursuant  to  58  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223J  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of  Air 
Products  and  Chemicals,  Inc.,  an  end 
user  of  natural  gas,  imder  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 


48294  Federal  Register  /  Vol.  53.  No.  230  /  Wednesday.  November  30.  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  230  /  Wednesday.  November  30,  1988  /  Notices 


48295 


»« 


forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  agreement  «T1- 
21-1835/Ref.  «3479,  dated  October  1, 
1988.  proposes  to  transport  a  maximum 
daily  quantity  of  36.050  and  an  annual 
quantity  of  13.158.250.  using  existing 
facilities  to  provide  transportation 
service  pursuant  to  this  agreement.  It  is 
stated  that  the  executed  agreement 
contains  the  location  of  the  receipt  and 
delivery  points  in  Exhibits  A  and  B. 
United  further  states  that  service 
commenced  October  1,  1988,  as  reported 
in  Docket  No.  ST69-379  pursuant  to 
section  284.223(a)  of  the  Regulations. 

Comment  date:  January  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  United  Gas  Pipe  Line  Company 

IDockRt  No.  CP89-194-00()| 

Take  notice  that  on  November  14. 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
194-000  a  request  pursuant  to  §§  257.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
EnTrade  Corporation,  a  marketer  of 
natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act.  ail  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  agreement  =Tl- 
21-1844/Ref.  «3547,  dated  October  1, 
1988,  proposes  to  transport  a  maximum 
daily  quantity  of  103.000  MMBtu  and  an 
annual  quantity  of  37.595,000  MMBtu, 
using  existing  facilities  to  provide 
transportation  service  pursuant  to  that 
agreement.  It  is  stated  that  the  executed 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  1. 1988.  as  reported 
in  Docket  No.  ST89-384  pursuant  to 
section  284.223(a)  of  the  Regulations. 

Comment  date:  January  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  United  Gas  Pipe  Line  Company 

(Dock«t  No.  CP89-20O-000I 

Take  notice  that  on  .November  15. 
1988.  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
200-000  a  request  pursuant  to  §§  157.205 


and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
LaSER  Marketing  Company,  a  marketer 
of  natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  agreement  «Tl- 
21-1841 /Ref.  3535.  dated  October  1. 
1988,  proposes  to  transport  a  maximum 
daily  quantity  of  154,500  MMBtu  and  an 
annual  quantity  of  56.392,500,  using 
existing  facilities  to  provide 
transportation  service  pursuant  to  that 
agreement.  It  is  stated  that  the  executed 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  1, 1988,  as  reported 
in  Docket  No.  ST89-395  pursuant  to 
section  284.223(a)  of  the  Regulations. 

Comment  date:  January  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secsftury.  "* 
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I  Docket  Nos.  CP89- 1 57-000,  et  ai.  1 

Williams  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

November  23.  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Williams  Natural  Gas  Company 

IDockel  No.  CP89-157-0001 

Take  notice  that  on  November  9, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP89-157-000,  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  njatural  gas 
for  Clinton  Gas  Transmission.  Inc. 
(Clinton)  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-631-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

WNG  states  that  the  total  volumes  of 
natural  gas  to  be  transported  for 
Clinton,  on  an  interruptible  basis,  on  a 
peak  day  would  be  20.000  MMBtu  from 
various  receipt  points  in  Kansas, 
Oklahoma  and  Wyoming  to  various 
delivery  points  on  WNG's  pipeline 
system  in  Kansas  and  Missouri.  WNG 
further  states  that  it  anticipates 
transporting  20.000  MMBtu  on  an 
average  day  and  7.300.000  MMBtu  on  an 
annual  basis. 

WNG  indicates  that  it  commenced  the 
transportation  of  natural  gas  for  Clinton 
on  September  1,  1988,  at  Docket  No. 
ST89-38-000,  for  a  120-day  period 
pursuant  to  Section  284.223(a)(1)  of  the 
Regulations  (18  CFR  284.223(a)(1)). 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  mjtice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-181-000I 

Take  notice  that  on  November  14, 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-181-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  perform  an 
interruptible  transportation  service  for 
CNG  Trading  Company  (CNG).  a 
marketer,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  states  that  pursuant  to  a 
transportation  agreement  dated  August 
11, 1988,  it  proposes  to  receive  up  to  100 
billion  Btu  of  natural  gas  per  day  from 
CNG  at  specified  points  located  offshore 
Louisiana  and  redeliver  the  gas  at 
delivery  points  in  the  states  of  Texas 


and  Louisiana.  Natural  states  that  the 
peak  day,  average  day  and  annual 
volumes  would  be  100  billion  Btu,  30 
billion  Btu,  and  10.950  billion  Btu. 
respectively.  It  is  stated  that  on 
September  27. 1988.  Natural  initiated  a 
120-day  transportation  for  CNG  under 
§  284.223(a)  as  reported  in  Docket  No. 
ST89-670-000. 

Natural  further  states  that  no  facilities 
need  be  constructed  to  implement  the 
service.  Natural  states  that  the  primary 
term  of  the  transportation  service  would 
expire  August  31. 1990.  but  that  the 
service  would  continue  on  a  month-to- 
month  basis  unless  cancelled  by  five 
day's  notice  by  either  party.  Natural 
proposes  to  charge  rates  and  abide  by 
the  terms  and  conditions  of  its  Rate 
Schedule  ITS. 

Comment  date:  January  9, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP89-246-0001 

Take  notice  that  on  November  18, 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston.  Texas  77251-1642.  filed  in 
Docket  No.  CP89-246-000  a  request 
pursuant  to  9 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Conoco  Inc. 
(Conoco),  a  producer  and  agent  for 
Power  Silicates,  and  end-user,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-585-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated 
September  26. 1988.  it  proposes  to 
transport  up  to  500  dekatherms  (dt)  per 
day  equivalent  of  natural  gas  on  an 
interruptible  basis  for  Conoco  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
listed  in  Exhibit  "A"-,  which 
transportation  service  may  involve 
interconnections  befween  Panhandle 
and  various  transputers.  Panhandle 
states  that  it  would  receive  the  gas  at 
various  existing  points  on  its  system  in 
Texas.  Oklahoma,  Kansas,  Colorado, 
Wyoming,  and  Illinois,  and  that  it  would 
transport  and  redeliver  the  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
Indiana  Gas  Company  in  Hancock 
County.  Indiana. 

Panhandle  advises  that  service  under 
§  284.223(a)  commenced  on  October  1, 
1988,  as  reported  in  Docket  No.  ST8»- 


609.  Panhandle  further  advises  that  it 
would  transport  300  dt  on  an  average 
day  and  109,500  dt  annually. 

Comment  date:  January  9. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-248-000] 

Take  notice  that  on  November  18, 
1988.  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-248-000  a  request  pursuant  to 
I  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Continental  Natural 
Gas  Company  (Continental),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport 
natural  gas  for  Continental,  a  marketer, 
on  an  interruptible  basis,  pursuant  to  a 
transportation  agreement  dated 
September  27, 1988.  Williams  explains 
that  service  commenced  October  1, 1988, 
under  §  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-631-000.  Williams  further  explains 
that  the  peak  day  quantity  would  be 
16,700  MMBtu,  the  average  day  quantity 
would  be  16,700  MMBtu.  and  that  the 
annual  quantity  would  be  6,095,500 
MMBtu.  Williams  explains  that  it  would 
receive  natural  gas  for  Continental's 
account  at  points  located  in  Kansas, 
Missouri,  Texas.  Wyoming,  and 
Oklahoma  and  would  redeliver  the  gas 
for  Continental's  account  at  points  in 
Kansas  and  Missouri. 

Comment  date:  January  9, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-175-0001 

Take  notice  that  on  November  14. 
1988.  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP89- 
175-000  a  request  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of  Tejas 
Power  Corporation,  a  marketer  of 
natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
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Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  #Tl-21-1568/Ref. 
#2606.  dated  April  18. 1988,  proposes  to 
transport  a  maximum  daily  quantity  of 
15,450  MMBtu  and  an  annual  quantity  of 
5,639,250  MMBtu,  using  existing  facilities 
to  provide  transportation  service 
pursuant  to  this  agreement.  It  is  stated 
that  the  executed  agreement  contains 
the  location  of  the  receipt  and  delivery 
points  in  Exhibits  A  and  B.  United 
further  states  that  service  commenced 
October  15, 1988,  as  reported  in  Docket 
No.  ST8»^80  pursuant  to  §  284.223(a)  of 
the  Regulations. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-173-000J 

Take  notice  that  on  Novembef  14, 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
77251-147a  filed  in  Docket  No.  CP89- 
173-000  a  request  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Seagull  Marketing  Services,  Inc.,  a 
marketer  of  natural  gas.  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  «Tl-21-1882/Ref. 
*3596,  dated  October  1, 1988,  proposes 
to  transport  a  maximum  daily  quantity 
of  10,300  MMBtu  and  an  annual  quantity 
of  3.759,500  MMBtu.  using  existing 
facilities  to  provide  transportation 
service  pursuant  to  that  executed 
agreement.  It  is  stated  that  the  executed 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  1, 1988,  as  reported 
in  Docket  No.  ST8»-454  pursuant  to 
§  284.223(a)  of  the  Regulations. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-172-0001 

Take  notice  that  on  November  14, 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP8*- 
172-000  a  request  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
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Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Seagull  Marketing  Services,  Inc.,  a 
marketer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  «Tl-21-1852/Ref. 
«3519,  dated  October  1, 1988,  proposes 
to  transport  a  maximum  daily  quantity 
of  515.000  MMBtu  and  an  annual 
quantity  of  187,975,000  MMBtu,  using 
existing  facilities  to  provide 
transportation  service  pursuant  to  this 
agreement.  It  is  stated  that  the  executed 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  1, 1988,  as  reported 
in  Docket  No.  ST89-396  pursuant  to 
§  284.223(a)  of  the  Regulations. 

Comment  date:  January  9, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-174-000| 

Take  notice  that  on  November  14. 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
174-000  a  request  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Texaco  Gas  Marketing,  Inc.,  a  marketer 
of  natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  service  #Tl-21-1883/Ref. 
=3447,  dated  September  2, 1988. 
proposes  to  transport  a  maximum  daily 
quantity  of  10,300  MMBtu  and  an  annual 
quantity  of  3,759,500,  using  existing 
facilities  to  provide  transportation 
service  pursuant  to  that  amended 
agreement.  It  is  stated  that  the  executed 
amended  agreement  contains  the 
location  of  the  receipt  and  delivery 
points  in  Exhibits  A  and  B.  United 
further  states  that  service  commenced 
October  15, 1988,  as  reported  in  Docket 
No.  ST89-^79  pursuant  to  §  284.223(a)  of 
the  Regulations. 


Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipe  Line  Company 

[Dockel  No.  CP89-242-000) 

Take  notice  that  on  November  18, 
1988.  Tennessee  Gas  Pipe  Line  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
242-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Union  Pacific  Resources 
Company  (Union  Pacific),  a  producer, 
under  its  blanket  authorization  issued  in 
Docket  No.  CP87-115-O0O  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Tennessee  would  perform  the 
proposed  interruptible  transportation 
service  for  Union  Pacific,  pursuant  to  an 
interruptible  transportation  service 
agreement  dated  October  24, 1988.  The 
term  of  the  transportation  agreement  is 
from  the  date  of  the  contract  and  shall 
continue  for  a  primary  term  of  ten  years, 
and  shall  continue  month  to  month 
thereafter  unless  cancelled  by  thirty 
days  prior  notice  by  either  party. 
Tennessee  proposes  to  transport  on  a 
peak  day  up  to  150.000  dekatherms  (dt) 
per  day;  on  an  average  day  up  to  150,000 
dt;  and  on  an  annual  basis  1,825.000  dt 
of  natural  gas  for  Union  Pacific. 
Tennessee  proposes  to  receive  the 
subject  gas  at  various  points  located  in 
the  state  of  Texas.  It  is  stated  that  the 
points  of  delivery  are  located  in  the 
states  of  Massachusetts,  Rhode  Island, 
New  Jersey,  Connecticut,  Pennsylvania, 
and  New  York.  It  is  further  stated  that 
the  ultimate  points  of  delivery  are 
located  in  the  states  of  Pennsylvania, 
Massachusetts,  New  York,  Ohio,  Rhode 
Island,  New  Jersey,  Connecticut,  and 
New  Hampshire.  Tennessee  avers  that 
no  new  facilities  are  required  to  provide 
the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Tennessee  commenced 
such  self-implementing  service  on 
October  28, 1988,  as  reported  in  Docket 
No.  ST89-596-O00. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


10.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP89-238-000J 

Take  notice  that  on  November  11. 
1988.  Trarvscontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP89-23&-000  a  request  pursuant  to 
§§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Fina 
Oil  and  Chemical  Company  (Fina), 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-328-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Transco  would  perform  the  proposed 
interruptible  transportation  service  for 
Fina,  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
September  30, 1988.  The  term  of  the 
transportation  agreement  is  from  the 
date  of  the  contract  and  shall  continue 
for  a  primary  term  ending  October  30, 
1988,  and  shall  continue  thereafter 
unless  cancelled  by  thirty  days  prior 
notice  by  either  party.  Transco  l^iroposes 
to  transport  on  a  peak  day  up  to  30,000 
dt  per  day;  on  an  average  day  up  to 
30,000  dt;  and  on  an  annual  basis 
1,095,000  dt  of  natural  gas  for  Fina. 
Transco  further  states  that  consistent 
with  its  Rate  Schedule  IT,  Transco  may 
agree  to  accept  for  transportation 
additional  quantities  of  gas.  Transco 
proposes  to  receive  the  subject  gas  at 
High  Island  Block  546,  Offshore  Texas 
and  deliver  the  gas  at  any  existing  point 
of  interconnection  between  Transco  and 
Natural  Gas  Pipeline  Company  of 
America  at  U  T  Offshore  System, 
Cameron  Parish,  Louisiana.  Transco 
avers  that  no  new  facilities  are  required 
to  provide  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Transco  commenced  such 
self-implementing  service  on  October  10, 
1988,  as  reported  in  Docket  No.  8T89- 
356-000. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Northwest  Pipeline  Corporation 

IDocket  No.  CP89-208-0001 

Take  notice  that  on  November  15, 
1988,  Northwest  Pipeline  Coiporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-208-000  a  request  pursuant  to 


§§  157.205  and  284.223  (18  CFR  157.205 
and  284.223)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  interruptible 
transportation  service  for  Tekronix.  Inc. 
(Tektronix),  an  end  user  of  natural  gas. 
under  Northwest's  blanket 
transportation  certificate  issued  January 
19. 1988.  in  Docket  No.  CP86-57&-000.  43 
FERC  fl  61.342  (1988).  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  states  it  will  transport  the 
gas  from  existing  receipt  points  on  its 
system  in  the  states  of  Utah,  Colorado, 
Wyoming.  New  Mexico  and  Washington 
to  existing  delivery  points  with 
Northwest  Natural  Gas  Company 
(Northwest  Gas),  a  local  distributor,  for 
the  account  of  Tektronix  in  Washington 
and  Oregon.  Northwest  will  transport 
the  gas  under  its  Tl-1  Rate  Schedule. 

Northwest  proposes  to  transport  up  to 
1.667  MMBtu  of  gas  on  a  peak  day. 
approximately  580  MMBtu  of  gas  per 
average  day.  or  approximately  200,000 
MMBtu  annually.  Northwest  states  the 
transportation  service  commenced 
under  the  120-day  automatic 
authorization  of  S  284.223(a)  of  the 
Commission's  Regulations  on  September 
17, 1988,  pursuant  to  a  transportation 
agreement  dated  February  10, 1988,  as 
amended  July  15, 1988.  Northwest 
notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  No.  ST89-266-000  on 
October  20, 1988. 

Comment  date:  January  9. 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-205-000J 

Take  notice  that  on  November  15, 
1988.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-205-000  a  request  pursuant  to 
§S  157.205  and  284.223  (18  CFR  157.205 
and  284.223)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authority  to  provide  interruptible 
transportation  service  for  Northwest 
Aluminum  Company  (Northwest 
Aluminum)  under  Northwest's  blanket 
transportation  certificate  authorization 
which  was  issued  by  Commission  order 
on  January  19. 1988.  in  Docket  No.  CP86- 
578-000,  43  FERC  f  61.019  (1988),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  it  will  receive  the 
gas  at  various  existing  points  on  its 
system  in  Utah,  Colorado.  Wyoming. 
New  Mexico  and  Washington,  and 


deliver  the  gas  to  Northwest  Natural 
Gas  Company  (Northwest  Gas),  a  local 
distribution  company,  for  the  account  of 
Northwest  Aluminum  in  Washington 
and  Oregon.  Gas  delivered  to  these 
points  will  be  transported  under 
Northwest's  Rate  Schedule  TI-1. 

Northwest  proposes  to  transport  up  to 
1.500  MMBtu  of  gas  on  a  peak  day, 
approximately  450  MMBtu  of  gas  per 
average  day  and  approximately  165,000 
MMBtu  of  gas  annually.  Northwest 
states  that  the  transportation  service 
commenced  under  the  120-day 
automatic  authorization  of  §  264.223(a) 
of  the  Commission's  Regulations  on 
September  23, 1988,  pursuant  to  a 
transportation  agreement  dated 
February  10, 1988,  as  amended  July  15, 
1988.  Northwest  notified  the 
Commission  of  the  commencement  of 
the  transportation  service  in  Docket  No. 
ST89-338-000  on  October  25, 1988. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Southern  Natural  Gas  Company 

(Docket  No.  CP89-197-OO0J 

Take  notice  that  on  November  14, 
1988,  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
an  application  pursuant  to  section  7(c) 
of  the  Natural  gas  Act  for  a  certificate  of 
public  convenience  of  necessity 
authorizing  (1)  the  rendition  of  firm 
transportation  service  on  behalf  of  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  and  (2)  the  construction, 
installation  and  operation  of  additional 
facilities  on  Southern's  pipeline  system 
in  order  to  implement  the  transportation 
of  such  gas,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  render  firm,  long 
term  transportation  service  of  up  to 
30,000  Mcf  per  day  on  behalf  of  East 
Tennessee.  East  Tennessee  has 
indicated  the  30,000  Mcf  per  day  is 
required  to  meet  the  current  need  for  an 
increase  in  contract  demand  service  for 
certain  of  its  customers  named  in  East 
Tennessee's  application  for  certificate 
filed  in  Docket  No.  CP88-683-000. 
Southern  indicates  that  it  would  receive 
the  gas  at  an  existing  interconnection 
between  Southern  and  Tennessee  Gas 
Pipeline  Company  (Tennessee)  at  the 
Rose  Hill  Exchange  Station  in  Clark 
County,  Mississippi,  and  at  two 
proposed  interconnections  with 
Tennessee  to  be  constructed  by 
Southern  near  its  Onward  Compressor 
Station  in  East  Carroll  Parish,  Louisiana, 
and  near  its  Perryville  Receiving  Station 


in  Morehouse  Parish,  Louisiana. 
Southern  proposes  to  redeliver  the  gas 
to  East  Tennessee  at  an  interconnection 
to  be  constructed  between  the  facilities 
of  East  Tennessee  and  Southern  in 
Hamilton  County,  Tennessee,  or  at  a 
new  point  of  delivery  to  Atlanta  Gas 
Light  Company  in  Catoosa  County, 
Georgia.  Southern  states  that  it  would 
provide  the  service  pursuant  to  its  Rate 
Schedule  FT.  In  addition  Southern 
requests  fiexible  authority  to  add  and 
delete  receipt  points. 

Southern  states  that  in  order  to 
effectuate  the  delivery  of  up  to  30,000 
Mcf  per  day.  Southern  proposes  to 
construct  and  operate  additional 
pipeline,  measurement,  and  compression 
facilities  on  the  mainline  portion  of  its 
system.  Southern  states  that  the 
proposed  facilities  are  estimated  to  cost 
approximately  $5,775,350,  which  would 
be  financed  initially  through  short  term 
loans  and  funds  on  hand,  with  payment 
financing  to  be  arranged  as  part  of 
Southern's  overall  long  term  financing 
program.  Southern  proposes  to  provide 
the  firm  transportation  service  on  behalf 
of  East  Tennessee  so  that  East 
Tennessee  can  serve  its  customers  with 
increased  contract  demand  on  a  more 
economical  basis. 

In  addition  Southern  alleges  that  the 
installation  of  facilities  and  the  firm 
service  by  Southern  could  present  East 
Tennessee  with  long  term  benefits  since 
they  would  give  East  Tennessee  direct 
access  to  supply  sources  from  another 
pipeline  system,  as  well  as  providing  an 
additional  means  of  access  to 
Tennessee  for  its  traditional  gas 
supplies.  Southern  also  indicates  that  its 
customers  would  benefit  because  the 
proposal  would  produce  an  excess  of 
revenues  over  costs. 

Comment  date:  December  14, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP89-160-000J 

Take  notice  that  on  November  10, 
1988,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200. 
304  East  Rosser  Avenue.  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP89-160-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  storage  wells  and  metering 
facilities  in  the  Baker  Storage  Reser\'oir, 
in  Fallon  County,  Montana,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Williston  Basin  proposes  to  abandon 
eight  sets  of  facilities  in  the  Baker 


fit:. 
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Storage  Reservoir  as  follows:  (1)  The 
metering  facility  for  well  *125,  in  order 
for  this  well  to  be  group  metered  with 
well  «46:  (2)  the  meter  station  for  well 
=81.  in  order  for  this  will  to  be  group 
metered  with  well  »108;  (3)  meter  run 
and  orifice  meter  for  well  »^4.  in  order 
for  this  well  to  be  group  metered  with 
well  =47;  (4)  well  $62  due  to  a  gas  leak 
problem;  (5)  well  «64  due  to  a  gas  leak 
problem;  (6)  meter  facility  for  well  »136, 
in  order  to  group  meter  with  the  97  group 
meter  station:  (7)  meter  facilities  for 
wells  *239  and  «^250.  in  order  to  group 
meter  with  the  wells  at  the  82  group 
meter  station;  and  (8)  meter  facilities  for 
wells  *f39  and  ^383,  in  order  to  group 
meter  with  the  "wells  at  the  161  group 
meter  station.  •'  , 

Williston  Basin  states  that  due  to  the 
volumes  of  gas  injected  into  these  wells, 
it  is  not  cost  efficient  to  operate  these 
wells  with  individual  metering  and  that 
group  metering  allows  better  monitoring 
to  assure  even  injection  into  all  wells 
within  the  group. 

Comment  date:  December  14, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Texas  Eastern  Gas  Transmission 
Corporation;  Columbia  Gas 
Transmission 

(Docket  Na  CP89-128-000] 

Take  notice  that  on  November  3, 198a 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521,  Houston,  Texas  77252  and 
Columbia  Gas  Transmission 
Corporation  (Columbia),  P.O.  Box  1273. 
Charleston.  West  Virginia  25325  referred 
to  jointly  as  Applicants  (Applicants), 
filed  a  joint  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA)  for  a  certificate  of  public 
convenience  and  necessity  seeking 
authorization  to  amend  an  existing 
exchange  agreement,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicants  state  that  pursuant  to  their 
September  29. 1988.  exchange 
agreement  Texas  Eastern  delivers  up  to 
a  contract  quantity  of  aaOOO  Dt  of 
natural  gas  per  day  and  to  Columbia, 
and  such  additional  quantities  as  are 
mutually  agreeable  at  Measuring  Station 
Nos.  521.  041, 013. 056,  and  055  in  Texas 
Eastern's  Zone  C  Applicants  further 
state  in  exchange,  Columbia  delivers 
equivalent  quantities  of  natural  gas  to 
Texas  Eastern  at  Texas  Eastern's  Zone 
C  Measuring  Station  Nos.  1616  and  012. 
The  existing  exchange  agreement  was 
an  essential  element  to  implement 
previous  reductions  in  Texas  Eastern's 
Rate  Zone  C  sales  service  to  Columbia 


authorized  by  the  Commission's  order 
approving  the  OCQ  Contract 
Adjustment  Program  (Docket  No.  CP84- 
429-OOa  32  FERC  |  61,227). 

Applicants  are  requesting 
authorization  to  amend  their  certificate 
authority  to  permit  an  increase  in 
exchange  quantities  from  up  to  BO.OOO  Dt 
per  day  to  a  maximum  of  155.000  Dt  per 
day:  to  add  additional  exchange 
delivery  points  from  Texas  Eastern 
(Nos.  1  through  9):  to  revise  Maximum 
Daily  Delivery  Obligation  (MDDO) 
levels  at  existing  exchange  delivery 
points  from  Texas  Eastern  (Nos.  10  and 
11);  to  add  an  additional  exchange  point 
from  Columbia  (No.  12);  and  to  revise 
the  MDDO  level  at  an  existing  exchange 
'delivery  point  from  Columbia  (No.  13)  as 
follows: 


Maximum 

daily 

delivery 

oMioatton 


Texas  Eastern  PoMs  of  Excttange 

1.  In  Butler  County.  Otno,  and  desig- 
nated as  Texas  Eastern's  Measur- 
ing Station  907 

2.  In  Warren  County.  Ohio.  SfMl  desig- 
nated as  Texas  Eastern's  Meastv- 
ing  Station  468 

3  to  Warren  Courny.  One.  and  desig- 
nated as  Texas  Eastern's  k4easur- 
ing  Stakon  1353 

4  In  Clinton  County.  OI«o.  and  desig- 
nated as  Texas  Eastern's  Measur- 
ing Station  10M - 

5  in  Fayette  Courty.  Otao.  and  des^- 
nated  as  Tesas  Eastern's  Maaaxr. 
ing  Sla»n  061 

6  In  Fayette  County,  Ohio,  and  desig- 
r»ted  as  Texas  Eastern's  Measur- 
ing SUt»n  984 

7.  In  Greene  County,  Perwaytvana. 
and  designated  as  Texas  Eastern's 
Measuring  Station  054 _. 

8  At  Rosbys  Hock,  West  Virginia,  and 
designated  as  Texas  Eastern's 
Measunng  Station  005 

9  In  Butler  County.  Ohio,  and  desig- 
nated as  Texas  Eastern's  Measur- 
ing Station  1993 

10  In  Butler  County.  Ohio,  and  desig- 
nated as  Texas  Eaaiam's  Measur- 
ing Station  521 

11.  In  Western  County,  Ohio,  and 
designated  as  Texas  Eastern's 
Measunng  StaHon  041  _ _ 


Co4tifntoia  Potnls  of  Csdian^e 

12.  In  Greene  County,  Perwisytvania. 
and  desqnated  as  Texas  Eastern's 
Measunng  Slaaon  013 _ 

13  In  Farlieid  County.  Otvo,  and  des- 
ignated as  Texas  Eastern's  Measur- 
ing Station  1616 


1.038 

1.200 

5,190 

1.036 

2S.9S3 

772 

5.190 

35.620 

7.327 

155,000 

156.000 

125,000 
155,000 


Applicants  state  the  MDDO  for 
existing  exchange  points  not  listed 
above  would  remain  unchanged.  It  is 
stated  that  the  requested  points  of 
exchange  would  utilize  existing 
facilities. 


Applicants  allege  that  authorization  of 
its  proposal  will  provide  Applicants 
with  increased  operational  flexibility 
and  corresponding  increased  reliability 
of  servit*.  Sucii  operational  flexibility 
will  permit  optimum  utilization  of 
Columbia's  system  supply  from  Texas 
Eastern  in  an  area  where  its  supply  from 
Texas  Eastern  is  being  reduced.  The 
increased  exchange  quantities  and 
additional  exchange  points  are  required 
to  provide  Columbia  with  an  alternate 
source  of  supply  to  meet  existing 
obligations  in  various  Ohio  market 
areas.  Furthermore,  because  the 
exchange  is  generally  accomplished  by 
backhaul  on  Texas  Eastern's  system. 
Texas  Eastern  will  derive  additional 
operational  flexibility. 

Comment  date:  December  14. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F,  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  re'view  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D,  Cashell. 
Si'crt'tary. 

|FR  Doc,  88-27527  Filed  11-29-88:  8:45  am] 
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I  Docket  No.  TM89-1-20-001;  TM89-3-20- 
0001 

Algonquin  Gas  Transmission  Co. 

N(i\  ember  23,  1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  18. 1988.  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  October  1.  1988 

Revised  Second  Substitute  Twenty- 
second  Revised  Sheet  No.  204. 

Proposed  to  be  effective  December  1. 
1988 

Thirtieth  Revised  Sheet  No.  203. 
Proposed  to  be  effective  January  1.  1989 

Twenty-Third  Revised  Sheet  No.  204. 

Algonquin  states  that,  on  September 
23. 1988.  in  Docket  No.  TM89-1-20-000. 
Algonquin  inter  alia,  filed  to  track 
changes  made  by  its  pipeline  supplier 
National  Fuel  Gas  Supply  Corporation. 
( 'National")  in  the  rates  service 
underlying  Rate  Schedule  F,3.  In  its 
filing  Algonquin  tracked  the  63,48  cent 
per  MMBtu  increase  made  by  National 
in  the  Commodity  component  and  such 
tracking  was  accepted  by  Letter  Order 
dated  October  13, 1988,  Algonquin, 
however,  inadvertently  omitted  the 
tracking  of  National's  21.0  cent  per 
MMBtu  increase  in  the  Demand 
component,  therefore  Algonquin  is  filing 
Revised  Second  Substitute  Twenty- 
second  Revised  Sheet  No.  204  to  correct 
this  omission. 


Algonquin  states  that,  pursuant  to 
section  7  of  Rale  Schedules  F-2  and  F-3. 
Algonquin  is  filing  Thirtieth  Revised 
Sheet  No.  203  and  Twenty-third  Revised 
Sheet  No.  204,  respectively,  to  track  rate 
changes  made  by  its  pipeline  suppliers. 
CNG  Transmission  Corporation 
("CNGT  ")  and  National,  respectively,  in 
the  underlying  services.  The  changes  in 
Rate  Schedule  F-2  represent  decrease  of 
40,4  cents  per  MMBtu  in  the  Demand 
component.  The  changes  in  Rate 
Schedule  F-3  represent  increases  of  22.0 
cents  per  MMBtu  in  the  Damand 
component  and  5.14  cents  per  MMBtu  in 
the  commodity  component. 

Algonquin  notes  that  copies  of  the 
filing  were  served  upon  the  affected 
parties  and  interested  stale 
commissions. 

And  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatorj'  Commission.  825 
North'Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  1,  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Svcivtary. 
(FR  Doc.  88-275;tO  Filed  11-29-88:  8:45  am) 

BILLING  CODE  6717-01-M 

I  Docket  No.  RP88- 187-008 1 

Columbia  Gas  Transmission  Corp. 
Proposed  Changes  In  FERC  Gas  Tariff 

November  23,  1988. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  16, 1988,  tendered  for 
filing  the  following  proposed  changes  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  be  effective  December  1. 1988: 
Seventeenth  Revised  Sheet  No.  16B 
Seventh  Revised  Sheet  No.  16B1 
Seventh  Revised  Sheet  No.  16B2 

Columbia  states  that  the  foregoing 
tariff  sheets  relate  to  Columbia's 
previous  filings  in  Docket  No.  RP88-187 
in  which  Columbia  established 
procedures  pursuant  to  Order  No.  500  to 
recover  from  its  customers  the  take-or- 
pay  and  contract  reformation  costs 
billed  to  Columbia  by  its  pipeline 


suppliers.  Specifically.  Columbia 
proposes  to  supplement  its  earlier  filings 
to  permit  it  to  flow  through  additional 
take-or-pay  and  contract  reformation 
costs  to  be  billed  to  it  by  Texas  Eastern 
Transmission  Corporation  in  Docket  No. 
RP88-251,  relating  to  costs  to  be 
incurred  by  Texas  Eastern  from  Texas 
Gas  Transmission  Corporation  in 
Docket  No.  RP88-230. 

Copies  of  the  filing  were  served  upon 
Columbia's  jurisdictional  customers  and 
interested  state  commissions  and  to 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
RP88-1 87-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building.  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  88-27531  Filed  11-29-88;  8.45  am] 
BILUNC  COOE  6717-01-M 


I  Docket  No.  RP86-80-002I 

Jupiter  Energy  Corp.;  Compliance 
Filing 

November  23. 1988. 

Take  notice  that  Jupiter  Energy 
Corporation  ("Jupiter")  on  November  17. 
1988  filed  the  following  revised  tariff 
sheets  in  compliance  with  the 
Commission's  letter  order  issued 
November  3. 1988  approving  a 
settlement  that  had  been  filed  to  resolve 
all  issues  in  the  proceeding: 

Third  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 

all  to  Original  Volume  No.  1  of  Jupiter's 
FERC  Gas  Tariff. 

Jupiter  states  that  the  revised  tariff 
streets  provide  for  a  base  community 
rate  of  3.0c  per  Mcf  for  Jupiter's 
transportation  services  and  will  have  an 
effective  date  of  November  23. 1986. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secn^tary. 
[FR  Doc.  88-27532  Filed  n-29-fl8:  8:45  am] 

BtLLMG  CODE  67T7-01-M 


■  Docket  No.  CP89-97-0001 

PS«,  Inc.;  Petition  for  Declaratory  Order 
Disciaiming  Jurisdiction 

November  22, 198a 

Take  notice  that  on  October  28, 1988. 
PSI,  Inc.  (PSI).  Suite  400, 1044  North 
155th  Street,  Omaha.  Nebraska  68154, 
filed  in  Docket  No.  CP89-97-000  a 
petition  for  an  order  declaring  that 
certain  proposed  natural  gas  pipeline 
facilities  would  be  gathering  facilities 
pursuant  to  section  1(b)  of  the  Natural 
Gas  Act  and  thereby,  exempt  from  the 
jurisdiction  of  the  Commission,  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

PSI  states  that  it  is  a  marketer  of 
natural  gas  which  has  recently 
purchased  interests  in  certain 
production  properties  in  the  Federal 
domain  offshore  Texas,  at  High  Island 
Blocks  A-129,  A-154.  and  A-155.  PSI 
states  that  it  intends  to  construct  and 
operate  20  miles  of  10-inch  and  smaller 
diameter  pipeline  commencing  at  High 
Island  Block  A-129  and  terminating  at  a 
subsea  interconnection  with  the  High 
Island  Offshore  System  (HIOS)  at  High 
Island  Block  A-27aj[t  is  stated  that  the 
first  segment  will  onginate  in  the 
northwest  quarter  of  High  Island  Block 
A-129  and  will  gather  gas  from  two  or 
possibly  three  wells  on  the  Block  and 
will  extend  for  8  miles  in  a  southerly 
direction  to  High  Island  Block  A-154.  It 
is  staled  that  at  such  point,  the  system 
will  gather  gas  from  the  Block  154  well 
through  a^Vi  inch  lateral  and  extend  12 
miles  in  a  southeasterly  direction  to  a 


terminus  at  the  subsea  interconnection 
with  HIOS.  PSI  states  that  design 
capacity  of  the  system  will  be  100,000 
Mcf  per  day. 

It  is  stated  that  separation  and 
dehydration  of  the  gas  will  be  performed 
at  each  production  platform  only  to  the 
extent  necessary  to  qualify  the  gas  for 
delivery  into  HIOS.  Any  further 
treatment  or  processing  of  the  gas.  it  is 
stated,  will  not  occur  prior  to  delivery 
onshore.  It  is  also  stated  th<it  all  gas 
introduced  into  the  system  will  be 
compressed  at  each  platform  only  to  the 
extent  necessary  to  allow  entry  into  the 
HIOS  system. 

PSI  states  that  while  title  to  the  gas 
produced  from  the  wells  will  be 
transferred  at  various  points,  depending 
on  the  marketing  and  transportation 
arrangements  involved  in  each 
particular  transaction,  it  is  expected  that 
transfer  of  title  will  predominately  occur 
onshore. 

PSI  maintains  that  the  proposed 
facilities  should  be  declared  as 
gathering  because  the  system  is 
consistent  with  a  gathering  function 
when  considered  under  each  of  the  five 
Farmland  criteria,  and  it  will  be  owned 
and  operated  by  a  company  engaged  in 
the  business  of  producing  and  marketing 
gas  rather  than  in  the  interstate 
transmission  of  gas.  Any  person  desiring 
to  be  heard  or  to  make  any  protest  with 
reference  to  said  petition  should  on  or 
before  December  7. 1988.  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protest  filed  with  the  Commission 
will  be  considered  by  it  is  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  88-27528  Filed  11-29-88:  8:45  am) 

BtLLING  COOC  6717-«1-M 

[Docket  Mos.  CP87-205-000  and  CP87-205- 
0011 

Texas  Gas  Transmission  Corp,;  Staff 
Conference 

.November  22. 1988. 

Take  notice  that  on  December  5, 1988, 
an  informal  technical  corderence  will  be 
convened  in  tlie  above-captioned 
proceeding  at  2:00  p.m.  in  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  in  a  room  to  be  designated 
at  825  North  Capitol  Street  NE.. 


Washington.  DC  20428.  The  conference 
will  be  convened  by  the  Commission's 
staff  to  afford  all  parties  an  opportunity 
to  identify  and  comment  on  alternatives 
to  constructing  the  proposed  facilities. 

Issues  to  be  addressed  in  the 
conference  wUl  include,  but  not  be 
limited  to,  the  following. 

(1)  Is  delivery  of  the  proposed 
volumes  through  Texas  Gas'  proposed 
facilities  the  best  arrangement  to 
effectuate  the  new  sale  to  Citizens  Gas? 

(2)  Are  the  ANR  and/or  Panhandle/ 
Truckline  alternatives  of  transporting 
the  Texas  Gas  volumes  to  Citizens  Gas 
feasible?  Is  there  existing  capacity  and 
Panhandle's  and  Trunkline's  systems  to 
implement  tiie  transportation?  Is  there 
existing  capacity,  assuming  construction 
of  a  lateral  to  interconnect  with  Citizens 
Gas.  on  ANR's  system  to  implement  the 
transportation?  Would  ANR  and/or 
Panhandle/Trunkline  have  sufficient 
firm  capacity  to  provide  transportation 
service  pursuant  to  their  blanket 
certificates?  Would  ANR  and/or 
Panhandle/Trunkline  file  applications  to 
provide  such  a  service? 

(3)  What  would  be  the  capital  costs 
and  delivered  costs  to  Citizens  Gas  of 
the  ANR  and  Panhandle/Truckline 
alternatives? 

(4)  Given  the  Panhandle  is  now  an 
open  access  transporter,  is  spot  gas  a 
feasible  option  for  providing  supply 
diversity  for  Citizens  Gas?  Is  Citizens 
Gas  currently  purchasing  spot  gas  that  is 
transported  by  Panhandle? 

(5)  Would  the  benefits  to  Texas  Gas' 
customers  increase  if  the  ANR  or 
Panhandle/Truckline  alternative  was 
utilized  in  lieu  of  the  Texas  Gas 
proposed  facilities? 

All  parties  to  this  proceeding  and 
interested  members  of  the  public  are 
invited  to  attend;  however,  mere 
attendance  at  the  conference  will  not 
confer  party  status.  Any  person  wishing 
to  become  a  party  to  this  proceeding 
must  file  a  Motion  to  Intervene  in 
accordance  with  Rule  214(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385^14(d)). 

Further  information  concerning  the 
conference  can  be  obtained  from 
Elizabeth  W.  Zerby  ((202)  357-«839)  or 
Randy  P.  Parker  ((202)  357-8569)  of  the 
Commission's  staff. 
Lois  0.  Cashell. 
St^crotary. 

|FR  Doc  68-27529  Filed  11-29-88: 8:45  ani| 

BILUNG  CODE  «717-0MM 


[Docket  No.  TCSS-1 1-001 1 

Mississippi  River  Transmission  Corp,; 
Tariff  Filing 

November  23.  1988. 

Take  notice  that  on  November  7. 1988, 
Mississippi  River  Transmission 
Corporation  (Applicant)  filed  revised 
tariff  sheets  to  become  effective 
November  1, 1988,  pursuant  to  Section 
281.204(b)  of  the  Commission's 
Regulations  which  requires  interstate 
pipeline  to  update  their  respective  Index 
of  Entitlements  annually  to  reflect 
changes  in  Essential  Agricultural  Use. 
The  following  sheets  have  been 
submitted; 
Substitute  Thirteenth  Revised  Sheet  No. 

78 
Substitute  Eleventh  Revised  Sheet  No. 

79. 

The  purpose  of  the  instant  filing  is  to 
correct  the  Index  of  High  Priority  (Step 
11)  Entitlements  for  the  City  of  Augusta, 
Arkansas,  Village  of  Dupo.  Illinois,  City 
of  Red  Bud,  Illinois,  and  City  of 
Waterloo,  Illinois  previously  filed  on 
September  15, 1988.  The  indices  were 
incorrectly  stated  in  Applicant's 
September  15, 1988.  filing  due  to  a 
miscalculation  based  on  contract 
demand  volumes  which  were  in  effect 
prior  to  increases  authorized  by  the 
Commission  in  Docket  No.  CP87-429. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene  or 
protest  widi  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|KR  Doc.  88-27533  Filed  11-29-88;  8:45  am) 

aiLLING  COOe  6717-01-M 


(Docket  No.  TQ89-2-25-000] 

Mississippi  River  Transmission  Corp, 
Rate  Ctiange  RUng 

November  23. 1988. 

Take  notice  that  on  November  18, 
1988.  Mississippi  River  Transmission 
Corporation  (MRT)  Tendered  for  filing 


Twenty-Eighth  Revised  Sheet  No.  4  and 
Twenty-Ninth  Revised  Sheet  No.  4  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  These  Tariff  sheets  are 
proposed  to  become  effective  November 
19, 1988,  and  December  1, 1988. 
respectively. 

MRT  states  that  these  tariff  sheets 
represent  an  out-of-cycle  purchased  gas 
cost  adjustment  (PGA)  filing 
necessitated  by  unanticipated  and 
unforseeable  increases  in  the  spot 
market  prices  of  natural  gas  which  MRT 
is  currently  experiencing.  MRT  states 
that  because  spot  market  purchases 
constitute  over  73%  of  its  overall 
purchase  mix  of  system  supply  gas,  its 
overall  gas  costs  have  risen 
significantly,  and  its  presently  effective 
rates  no  longer  reflect  the  current  costs 
of  gas  which  MRT  is  now  experiencing. 

MRT  states  that  Twenty-Eighth 
Revised  Sheet  No.  4,  to  be  effective 
November  19, 1988,  reflects  a  $.3034  per 
Mcf  increase  in  its  commodity  cost  of 
gas.  MRT  further  states  that  Twenty- 
Ninth  Revised  Sheet  No.  4,  to  be 
effective  December  1, 1988.  reflects  no 
increase  in  the  total  rate  proposed  by 
MRT  in  its  scheduled  quarterly  PGA 
filing  at  Docket  No.  TQ8O-1-25-000.  but 
merely  revises  the  current  adjustment 
included  in  that  filing  to  reflect  the  prior 
effectiveness  of  the  rates  reflected  on 
Twenty-Eighth  Revised  Sheet  No.  4. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  395.214  of  the  Commission's  Rule  of 
Practice  and  Procedure  (18  CFR  385.211, 
395.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Srcrvtary. 
(FR  Doc  88-275,34  Filed  11-29-88;  a-45  am) 

BILLING  CODE  6717-01-W 


{Docket  No.  RP89-28-000] 

Norttiem  Border  PIpeHne  Co.; 
Proposed  Ctianges  in  F.E.R.C.  Gas 
Tariff 

November  23, 1988. 

Take  notice  that  on  Nov.  18. 1988. 
Northern  Border  Pipeline  Company 


(Northern  Border)  tendered  for  filing  to 
become  a  part  of  Northern  Border 
Pipeline  Company's  F.E.R.C.  Gas  Tariff. 
Original  Volume  No.  1  the  following 
tariff  sheets: 

Fifth  Revised  Sheet  Number  157 
Third  Revised  Sheet  Number  158 

Northern  Border  states  these  tariff 
sheets  refiect  a  revised  Maximum  Rate 
and  Minimum  Revenue  Credit  under 
Rate  Schedule  lT-1.  Northern  Border 
proposes  to  lower  the  Maximum  Rate 
under  Rate  Schedule  lT-1  from  7.208 
cents  per  100  Dekatherm-Miles  to  6.787 
cents  per  100  Dekatherm-Miles  and  the 
Minimum  Revenue  Credit  from  3.874 
cents  per  100  Dekatherm-Miles  to  3iM2 
cents  per  100  Dekatherm-Miles. 
Northern  Border  has  requested  that 
these  revised  tariff  sheets  be  effective 
on  January  1. 1989.  Copies  of  this  filing 
have  been  sent  to  all  of  Northern 
Border's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  2. 1988.  Protests 
will  be  considered  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with  the 
Commission  and  iire  available  for  public 
insppclion. 
Lois  Cashell, 
Seen' la  ry. 

[FR  Doc.  88-27535  Filed  11-29-^88:  8:45  am) 
BILLING  COOE  6717-01-M 


[Docket  No.  TQ89-2-37-001 1 

Northwest  Pipeline  Corp.;  Change  In 
Sales  Rates 

November  23,  1988. 

Take  notice  that  on  November  17. 
1988,  Northwest  Pipeline  Corporation 
("Northwest")  submitted  a  proposed 
change  in  sales  rates  applicable  to 
service  rendered  under  rate  schedules 
which  are  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provision,  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Northwest 
tendered  for  filing  and  acceptance  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Forty-Sixth  Revised  Sheet  No.  10 
Fourth  Revised  Sheet  No.  303 
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Original  Volume  No.  1-A 

Second  Revised  Sheet  No.  602 

Noithwest  states  that  the  purpose  of 
this  filing  is  to  correct  an  error  in  the  D- 
2  billing  determinants  used  in 
Northwest's  October  3  filing  in  Docket 
No.  TQ89-2-37-O00.  The  instant  filing 
reflects  a  decrease  of  1.42c  per  MMBtu 
in  Northwest's  D-2  rate.  The  D-1  and 
commodity  rates  remain  unchanged 
(except  for  the  elimination  of  the  PGA 
surcharge  approved  by  Commission 
order  dated  November  4, 1988  in  Docket 
No.  RP89-1-000). 

A  copy  of  this  filing  has  been  served 
on  Northwest's  jurisdictional  sales 
customers  and  affected  stale 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North'Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  1. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashed. 
Secretary. 
|FR  Doc.  88-27530  Filed  11-29-88;  8:45  am] 

BILLING  CODE  6717-01-II» 

(Docket  No.  RP89-27-000I 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  22.  1988. 

Take  notice  that  on  November  18. 
1988,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  to  be  effective  December  18. 1988 

Third  Revised  Sheet  No.  IfiM 
Third  Revised  Sheet  No.  16CC 
First  Revised  Sheet  No.  16CC.1 
First  Revised  Sheet  No.  23 
S.jcond  Revised  Sheet  No.  24 
Original  Sheet  No.  24a 
First  Revised  Sheet  No.  25 
Original  Sheet  No.  34P.2 

South  Georgia  states  that  it  has  filed 
certain  revisions  to  its  FERC  Tariff 
which  allow  its  system  customers  li' 
elect  to  receive  inlerruptible 


transportation  on  South  Georgia's 
system  and  Southern  Natural  Gas 
Company's  system  during  their 
respective  curtailment  days,  as  more 
particularly  described  in  its  filing 
available  for  public  inspection.  South 
Georgia  has  requested  the  Commission 
to  make  the  revised  tariff  sheet  effective 
December  18. 1988,  as  set  forth  above. 

South  Georgia  states  hat  copies  of  the 
filing  were  mailed  to  all  of  South 
Georgia's  jurisdictional  purchasers, 
shippers,  and  interested  state 
commissions,  as  well  as  the  parties 
listed  on  the  Commission's  official 
service  list  compiled  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  30. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secrc'tary. 
|FR  Doc.  88-27537  Filed  11-29-88;  8;45  am) 

BILLING  CODE  6717-01-M 


(Docket  No.  RP89-30-000I 
Tennessee  Gas  Pipeline  Co.;  Filing 
November  23, 1988. 

Take  notice  that  on  November  16. 
1988.  Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  First  Revised  Sheet 
No.  245A  to  Second  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff. 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  place  Tennessee  in  the 
same  position  that  the  Commission  has 
afforded  other  pipelines  with  respect  to 
take-or-pay  costs  eligible  for  fixed 
charge  recovery.  Specifically  in  accord 
with  Commission  action  in  several 
recent  pipeline  take-or-pay  recovery 
cases.  Sheet  No.  245A  eliminates  the 
"sunset  date  "  of  Dcceml)er  31.  1988  with 
respect  to  gas  purchase  contracts  which 
are  the  subject  of  litigation  on  December 
31. 1988.  Tennessee  will  be  permitted  to 
recover  fifty  percent  of  its  take-or-pay 
costs  associated  with  these  contracts 
through  fixed  charge  recovery 
irrespective  of  the  date  payments  were 
marie 


The  tariff  sheets  are  proposed  to  be 
effective  December  16, 1988. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  in 
this  proceeding,  affected  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  2. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(re  Doc.  88-27538  Filed  11-19-88;  8;45  am] 

BILLING  COOC  6717-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  Si. 500,000  (plus  accrued 
interest)  obtained  by  the  DOE  under  the 
terms  of  a  Consent  Order  entered  into 
with  Carlson  Companies.  Inc.  and 
Ferrell  Companies.  Inc.,  owners  of 
Indian  Wells  Oil  Company.  The  funds 
are  being  held  in  escrow  following  the 
settlement  of  claims  and  disputes  arising 
from  an  Economic  Regulatory 
Administration  audit  of  Indian  Wells' 
records. 

DATE  AND  ADDRESS:  Applications  for 
refund  from  the  Indian  Wells  consent 
order  fund  must  be  filed  in  duplicate  and 
must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register.  All  applications  should  refer  to 
Case  Number  KEF-0103  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W  Du|?an.  Associate  Director 


or  Laurie  Breslin,  Staff  Analyst.  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  586- 
2860  (Dugan).  (202)  588-4921  fBreslin). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute  to 
eligible  claimants  $1,500,000,  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  Consent  Order 
entered  into  with  Carlson  Companies, 
Inc.  (Carlson)  and  Ferrell  Companies. 
Inc.  (Ferrell)  on  November  30, 1987.  The 
funds  were  paid  by  Carlson  and  Ferrell 
to  settle  all  claims  and  disputes  between 
Carlson,  Ferrell  and  the  DOE  regarding 
the  manner  in  which  Indian  Wells  Oil 
Company,  a  refiner  and  natural  gas 
processor  applied  the  federal  price 
regulations  with  respect  to  its  sales  of 
natural  gas  liquids  (NGLs)  and  natural 
gas  liquid  products  (NGLPs)  during  the 
period  September  1, 1973  through 
January  31, 1976  (consent  order  period). 
A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Indian  Wells  consent 
order  fund  was  issued  on  September  1, 
1988.  53  FR  34831  (September  8, 1988). 

The  Decision  sets  forth  procedures 
and  standards  which  the  DOE  has 
fcwmulated  to  distribute  the  contents  of 
the  escrow  account  funded  by  Indian 
Wells  pursuant  to  the  Consent  Order. 
The  DOE  has  determined  that  the 
consent  order  funds  should  be 
distributed  to  eligible  firms  that 
purchased  Indian  Wells'  NGLs  and 
NGLPs  during  the  consent  order  period. 

As  the  Decision  and  Order  indicates, 
Applications  for  Refund  may  now  be 
filed  by  firms  that  purchased  NGLs  and 
NGLPs  which  originated  from  Indian 
Wells  during  the  consent  order  period. 
Applications  will  be  accepted  provided 
they  are  filed  in  dupUcate  and  received 
no  later  than  90  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 

Dated:  November  22, 198H. 
G«orge  B.  Breznay, 

DiifUor,  Office  ofHcarini>s  and  Appoa/s. 

Decision  and  Order  of  the  Department  of 
Energy 

Name  of  Firm:  Indian  Wells  Oil 
Company 
Date  of  Filing:  February  12, 1988 


Case  Number  KEF-0103 
In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205,  Subpart  V,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  February  12. 
1988.  In  the  Petition,  the  ERA  requests 
that  the  OHA  formulate  and  implement 
procedures  for  the  distribution  of  funds 
received  pursuant  to  a  Consent  Order 
which  the  DOE  entered  into  with 
Carlson  Companies,  Inc.  (Carlson]  and 
Ferrell  Companies.  Inc.  (Ferrell),  owners 
of  Indian  Wells  Oil  Company  (Indian 
Wells). 

/.  Background 

Indian  Wells  was  a  "refiner"  (as 
defined  in  6  CFR  150.352  and  10  CFR 
212.31)  and  "natural  gas  processor"  (as 
defined  in  10  CFR  212.162)  and  its  sales 
were  subject  to  DOE  price  regulations. 
During  the  period  covered  by  the 
Consent  Order,  Indian  Wells  engaged  in 
the  extraction,  fractionation  and  sale  of 
natural  gas  liquids  (NGLs)  and  natural 
gas  liquid  products  (NGLPs).  An  ERA 
Audit  of  Indian  Wells'  records  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations,  10  CFR 
Part  212,  Subparts  E  and  K,  in  specified 
transactions  during  the  period  fivm 
September  1. 1973  through  September  1, 
1976  (the  audit  period}.'  Consequently, 
the  ERA  issued  a  Proposed  Remedial 
Order  (PRO)  to  Indian  Wells  on  June  4, 
1982.  alleging  pricing  violations  in  the 
sale  of  NGLs  and  NGLPs  (propane, 
butane,  and  natural  gasolir>e)  during  the 
audit  period.  After  considering  and 
rejecting  the  firm's  objection  to  PRO,  the 
DOE  issued  a  final  Remedial  Order  on 
December  3, 1986.  Indian  Wells  Oil  Co., 
15  DOE  1183,010  (1986).  In  order  to  settle 
all  claims  and  disputes  between 
Carlson,  Ferrell,  Indian  Wells,  and  the 
DOE  regarding  the  firm's  compliance 
with  the  Mandatory  Petroleum  Price  and 
Allocadon  Regulations  during  the  period 
September  1, 1973  through  January  31. 
1976  (the  consent  order  period)  *  Carlson 
and  Ferrell  and  the  DOE  entered  Into  a 
Consent  Order  on  November  30, 1987. 
The  Consent  Order  refers  to  the  ERA's 
allegations  of  regulatory  violations.  Its 
also  refers  to  Carlson's  allegations  of 
regulatory  violations.  It  also  refers  to 


■  These  alleged  violations  were  coininitted  by 
Indian  Wetla  Operating  Company  (IWOPCO)  and 
Kathol  ft>»roleum.  Inc.  )Kathol)  (the  fonner  owner  of 
IWOPCO).  the  predcces9or«-in-intere»t  of  Indian 
Wells. 

•The  consent  order  period  is  shorter  Ih.m  the 
audit  period  since  the  overchargos  alleged  by  the 
ERA  occurred  during  the  September  1B73  through 
January  1976  period  only. 


Carison's  and  Ferrell's  denials  that  any 
such  violations  occurred  and  that 
Carlson  or  Ferrell  were  responsible  for 
the  activities  of  IWOPCO  and  Kathol. 

Under  the  terms  of  the  Consent  Order, 
Carlson  and  Ferrell  were  each  required 
to  deposit  S750.000  into  an  interest- 
bearing  escrow  account  maintained  by 
the  Department  of  the  Treasury  for 
ultimate  distribution  by  the  DOE.  The 
settlement  amount  ($1,500,000)  was  paid 
in  full  on  December  30, 1987,  and 
deposited  into  a  subaccount  in  the  name 
of  Indian  Wells  Oil  Company.  As  of 
October  30. 1988,  the  Indian  Wells 
consent  order  fund  had  earned 
$84,606.67  in  interest.  This  Decision 
concerns  the  distribution  of  the  funds  in 
the  Indian  Wells  escrow  account 

On  September  1. 1988.  the  OHA 
issued  a  Proposed  Decision  and  Order 
(PDStO)  setting  forth  a  tentative  plan  for 
the  distribution  of  the  Indian  Wells 
consent  order  fund.  53  FR  34831 
(September  a  1988).  We  stated  in  the 
PD&O  that  the  basic  purpose  of  special 
refund  proceeding  is  to  make  restitution 
for  injuries  that  were  suffered  as  a  result 
of  alleged  or  adjudicated  violations  of 
the  DOE  regulations.  In  order  to  effect 
restitution  in  this  proceeding,  we 
proposed  to  establish  a  claim  procedure 
whereby  Applications  for  Refund  would 
be  accepted  from  custcftners  who  can 
demonstrate  that  they  were  injured  a 
result  of  Indian  Wells'  pricing  practices 
during  the  Septemt>er  1, 1973-January  31, 
1976  consent  order  period.  A  copy  of  the 
PD&O  was  published  in  the  Fedieral 
Register  on  September  8. 1988,  and 
comments  were  solicited  regarding  the 
proposed  refund  procedures.  On 
October  13. 1988.  we  received  comments 
concerning  our  proposed  procedures 
from  Propane  Industrial,  Inc.  (PIl).  These 
comments  will  be  addressed  below. 

//.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distibution  for  funds  received  as  a  result 
of  an  enforcement  proceeding.  10  CFR 
Part  205,  Subpart  V.  It  is  DOE  policy  to 
use  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  f  82,553  (1982): 
Office  of  Enforcement.  9DOE  f  82.508 
(1981);  Office  of  Enforcement.  8  DOE 
%  82.597  (1981)  [Vickers].  As  we  staled  in 
the  PDO.  we  have  reviewed  the  record 
in  the  present  case,  and  have 
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determined  that  a  Subpart  V  proceeding 
is  an  appropriate  mechanism  for 
distributing  the  Indian  Wells  consent 
order  fund.  The  comments  submitted  by 
PIl  do  not  take  issue  with  this 
determination.  We  will  therefore  grunt 
the  ERA'S  Petition  and  assume 
jurisdiction  over  this  fund. 

///.  Final  Refund  Procedures 

The  distribution  of  refunds  in  this 
proceeding  will  take  place  in  two  stages. 
In  the  first  stage  we  will  provide  refunds 
to  purchasers  of  Indian  Wells  products 
who  are  injured  by  Indian  Well's  pricing 
practices. 

A.  Refund  Claimants 

Insofar  as  possible,  the  settlement 
amount  of  $1,500,000  plus  accrued 
interest  will  be  distributed  to  those 
Indian  Wells  customers  who 
demonstrate  that  they  were  injured  by 
Indian  Wells'  pricing  practices  during 
the  period  September  1. 1973  through 
January  31. 1976.  A  list  of  the  firm's 
customers  during  the  audit  period, 
together  with  a  schedule  of  the  amounts 
they  were  allegedly  overcharged,  was 
attached  to  the  June  4. 1982  PRO.  The 
customers  on  that  list,  whose  names  are 
set  forth  in  the  Appendix  to  this 
Decision  and  Order,  all  purchased 
directly  from  Indian  Wells  during  the 
consent  order  period  and  are  potential 
refund  claimants  from  whom  we  will 
accept  refund  applications. 

In  the  PD&O,  we  proposed  that  one  of 
the  customers.  PII,  be  ineligible  to 
receive  a  refund  from  the  Indian  Wells 
consent  order  fund  because  it  is  a 
wholly-owned  subsidiary  of  Ferrell.  one 
of  the  current  owners  of  Indian  Wells 
and  a  party  to  the  consent  order.  In 
support  of  that  tentative  decision,  we 
cited  several  cases  in  which  subsidiaries 
of  consent  order  firms  were  not 
permitted  to  recover  funds  paid  by  their 
corporate  parents.  In  its  comments  to 
the  PD&O,  PII  asserts  that  OHAs 
reliance  on  the  doctrine  of  "unclean 
hands"  to  deny  refunds  to  subsidiaries 
of  consent  order  firms  in  other  cases 
does  not  apply  to  its  particular  case. 
According  to  PII,  at  the  time  the  alleged 
overcharges  were  committed,  its  owner 
(Ferrell)  was  independent  and  separate 
from  Kathol  and  IWOPCO.  the 
predecessor  firms  of  Indian  Wells  which 
committed  the  alleged  violations.  See 
October  13,  1988  letter  from  David 
Schlee.  Counsel  for  PII.  to  Richard 
Dugan,  OHA  Associate  Director.  PII 
asserts  that  since  Ferrell  did  not 
participate  in  the  alleged  overcharges 
and  its  subsidiary,  PII.  was  injured  in 
exactly  the  same  way  as  any  other 
identified  Indian  Wells  purchaser,  it 
should  be  permitted  to  file  a  refund 


application  in  this  proceeding.  The  firm 
alternatively  contends  that  if  it  is  not 
deemed  eligible  for  a  refund  from  the 
monies  paid  to  the  DOE  by  Ferrell.  it 
should  nevertheless  be  eligible  to  assert 
a  claim  for  a  portion  of  the  monies 
provided  by  the  other  owner,  Carlson,  a 
firm  with  which  Ferrell  was  never 
affiliated. 

PII  has  raised  some  serious 
considerations  in  the  attempt  to 
overcome  the  presumption  of 
ineligibility  which  we  tentatively 
established  in  the  PD&O.  We  will  not 
make  a  final  determination  on  PIl's 
eligibility  at  the  present  time.  Instead, 
we  will  permit  PII  to  submit  an 
Application  for  Refund.  In  our 
evaluation  of  that  application,  we  will 
take  into  consideration  the  comments 
the  firm  has  already  submitted  and  any 
new  arguments  it  may  raise  in  its 
application.'  If  PII  is  not  precluded  from 
receiving  a  refund  due  to  its  affiliation 
with  Ferrell.  the  firm  will  be  required  to 
demonstrate  injury  as  described  below. 

We  will  accept  refund  applications 
both  from  the  firms  listed  in  the 
Appendix  and  from  any  of  their 
customers  that  made  indirect  purchases 
of  Indian  Wells  NGLs  or  NGLPs  during 
the  consent  order  period. 

1.  Showing  of  Injury.  As  an  initial 
matter,  each  claimant  will  be  required  to 
document  its  monthly  purchases  of 
Indian  Wells'  NGLs  or  NGLPs  during  the 
consent  order  period.  We  propose  to 
require  a  reseller  applicant  (including 
retailers  and  refiners)  to  show  that  at 
the  time  it  purchased  Indian  Wells' 
products,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  to  its  customers  the  additional 
cost  associated  with  the  overcharges.* 


■'  \\c  huxr  prtviously  denied  refund  claims  vthvn 
Ihf  pareiil  of  HP  otherwise  elisit)!p  Hppli<  ant  was 
purchased  by  the  consent  order  firm  sul)sei|ucnl  lo 
the  consent  order  period  but  prior  to  the  consent 
order,  see  e.fi..  Monilhoit  Petroleum  Co./Eiol.  Inc.. 
16  UOF.t.  SS.G'il  (19B7).  However,  we  are  unaware  of 
any  case  in  which  the  parent  of  an  otherwise 
eliyilple  appHcanI  purchased  a  consent  ordit  firm 
after  the  consent  order  period,  but  prior  to  the 
execution  of  the  consent  order,  the  case  presented 
here.  In  our  consideration  of  Plls  apphcalion.  we 
will  delernnnc  whrlHer  the  rationale  for  our 
decision  in  Mariithon/Kcol.  Inc.  is  equally 
applicable  to  I'lls  claim.  This  determination  will 
depend  in  part  on  whether  Ferrell  obtained  any  of 
the  lienefits  of  the  IVVOPCO/Kalhol  overcharges 
when  it  purchased  Indian  Wells.  Additionally,  in 
evaluating  Plls  application,  we  will  consider 
whether  there  is  a  basis  for  distinguishing  between 
the  funds  paid  to  the  DOF.  by  Carlson  and  liv 
Ferrell. 

*  In  many  cases  including  those  cited,  we  have 
utilized  a  competitive  disadvantage  melhodologv  in 
which  the  prices  charged  the  applicant  by  the 
con.scnt  order  firm  are  compared  to  average  market 
prices  in  order  to  assess  whether  the  applicant  whs 
able  lo  pass  through  the  increased  costs  associated 
with  the  alleged  overcharges.  In  cases  involving 
Nt;i.s  and  NGLPs.  this  methodology  is  applied  on  a 
component  by  component/product  by  product  basis. 


See  National  Helium  Corp./Atlantic 
Richfield  Co..  11  DOE  \  85.257  (1984). 
aff'd  sub  num.  Atlantic  Richfield  Co.  v. 
DOE.  618  F.  Supp.  1199  (D.  Del.  1985): 
Palo  Pinto  Oil  Fr  Gas/Gulf  Oil  Corp..  10 
DOE  I  85.049  (1983).  In  order  to 
demonstrate  that  it  did  not  subsequently 
recover  the  increased  costs  associated 
with  Indian  Wells'  alleged  overcharges 
by  raising  its  prices,  a  reseller  will  also 
have  to  show  that  it  had  a  bank  of 
unrecovered  increased  costs.  In  order  to 
receive  its  full  potential  refund,  the 
applicant's  banks  on  January  31. 1976 
must  have  been  equal  to  or  greater  than 
the  potential  refund,  and  must  have 
remained  at  or  above  the  potential 
refund  until  the  deregulation  of  the 
products  involved  (January  1. 1980  for 
natural  gasoline  and  butane.  January  28. 
1981  for  propane).  We  realize  that  some 
applicants  may  be  unable  to  provide 
actual  cost  bank  records.  We  therefore 
are  willing  to  accept  information 
establishing  with  reasonable  likelihood 
that  a  claimant  had  banks.  See  Bayou 
State  Oil  Corp..  12  DOE  I  85.197  at 
88,622-623  (1985):  Gary  Energy  Corp./ 
H.S.  Sonards  &  Sons.  Inc..  16  DOE 
1i  85.684  at  89.346  n.3  (1987), 
reconsideration  denied.  17  DOE  H  85.290 
(1988).  The  maintenance  of  a  bank  does 
not  by  itself,  however,  automatically 
establish  injury.  See  Tenneco  Oil  Co./ 
Chevron  U.S.A..  Inc..  10  DOE  \  85.014 
(1982). 

2.  Small  Claims  Presumption.  As  we 
stated  in  the  PDO,  we  recognize  that 
making  a  detailed  showing  of  injury  may 
be  too  complicated  and  burdensome  for 
some  resellers  who  purchased  relatively 
small  amounts  of  NGLs  or  NGLPS  from 
Indian  Wells.  For  example,  such  firms 
may  have  limited  accounting  and  data- 
retrieval  capabilities  and  therefore  may 
be  unable  to  produce  the  records 
necessary  to  prove  either  the  existence 
of  banks  of  unrecovered  costs,  or  that 
they  did  not  pass  the  alleged 
overcharges  on  to  their  own  customers. 
We  also  are  concerned  that  the  cost  to 
the  applicant  and  to  the  government  of 
compiling  and  analyzing  information 
sufficient  to  make  a  detailed  .showing  of 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  past  proceedings 
we  have  adopted  a  small  claims 
presumption  to  assure  that  the  cost  of 
filing  and  processing  a  refund 
application  does  not  exceed  the 
benefits.  See.  e.g..  Marion  Corp..  12  DOE 
I  85.014  (1984)  [Marion].  We  will  adopt 
such  a  presumption  in  this  case. 
Therefore,  as  in  other  Subpart  V 
proceedings,  any  reseller  applicant  who 
wishes  to  limit  its  refund  claim  to  85,000 
or  less,  need  document  only  its  purchase 
volumes  rather  than  make  a  detailed 


showing  of  injury  in  order  to  be  eligible 
to  receive  a  refund. 

3.  End-Users.  As  in  many  other  refund 
proceedings,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  covered  by  the 
Indian  Wells  settlement  agreement. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group  were 
generally  not  subject  to  price  controls 
during  the  audit  period,  and  were  not 
requried  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  See  Marion.  12  DOE  at 
88.030:  Thornton  Oil  Corp..  12  DOE 

U  85.112  (1984).  Therefore,  end-users  of 
Indian  Wells  products  need  document 
only  their  purchase  volumes  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.* 

4.  Indirect  Purchasers.  Firms  which 
made  indirect  purchases  of  Indian  Wells 
NGLs  and  NGLPs  during  the  consent 
order  period  from  any  of  the  firms  listed 
in  the  Appendix  may  also  apply  for 
refunds.  If  an  applicant  did  not  purchase 
directly  from  Indian  Wells  but  believes 
that  products  it  purchased  from  one  of 
the  firms  listed  in  the  Appendix 
originated  with  Indian  Wells,  the 
applicant  must  establish  its  basis  for 
that  belief  and  identify  the  reseller  from 
whom  the  product?  were  purchased. 
Indirect  purchasers  who  either  fall 
within  a  class  of  applicant  whose  injury 
is  presumed,  or  who  can  prove  injury, 
may  be  eligible  for  a  refund  if  the 
reseller  of  Indian  Wells'  products 
passed  through  Indian  Wells'  alleged 
overcharges  to  its  own  customers.*  See 
Dorchester  Gas  Corp.  14  DOE  |  85.240  at 
88.451-52  (1986). 

5.  Spot  Purchasers.  We  shall  also 
adopt  our  proposed  rebuttable 
presumption  that  a  refiner,  reseller,  or 
retailer  who  made  only  spot  purchases 
from  Indian  Wells  did  not  suffer  injury 


*  One  of  the  identified  firms.  Farmland  Industries, 
is  a  cooperative  association  whose  profits  are 
distributed  to  its  member-customers  by  means  of 
"patron. ige  dividends."  Thus,  although  Farmland 
Indusliies  is  a  reseller,  its  Application  will  be 
treated  as  an  end-user  application  with  respect  lo 
sales  to  its  members.  In  addition  to  submitting 
documentation  of  its  purchase  volumes  and 
specifying  what  portion  of  those  volumes  was 
resold  to  its  members.  Farmland  Industries  must 
certify  lh.it  it  will  pass  through  any  refund  received 
to  its  member-customers  and  provide  us  with  a  full 
explanation  of  how  it  plans  to  accomplish  the 
restitution.  The  firm  must  also  certify  that  it  will 
notify  its  membership  group  of  its  receipt  of  the 
refund.  With  respect  to  sales  to  non-meml)ers. 
Farmland  Industries  will  lie  treated  in  the  same 
manner  as  other  r«;sellers.  See  Monilhon  /'etroleum 
Co..  14  DOE  I  85.209  at  88.514-515  (1986). 

«  An  indirect  purchaser  will  receive  a  pro  rata 
share  of  the  direct  purchaser's  potential  refund 
amount  after  the  deduction  of  any  refund  granted  lu 
the  direct  purchaser. 


as  a  result  of  those  purchases.' 
Accordingly,  a  spot  purchaser  claimant  * 
must  submit  specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
presumption  and  to  establish  the  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchases  from  Indian  Wells.  In 
prior  proceedings  we  have  stated  that 
refunds  will  be  approved  for  spot 
purchasers  who  demonstrate  that  (i) 
they  made  the  spot  purchases  for  the 
purpose  of  ensuring  a  supply  for  their 
base  period  customers  rather  than  in 
anticipation  of  financial  advantage  as  a 
result  of  those  purchases,  and  (ii)  they 
were  forced  by  market  conditions  to 
resell  the  product  at  a  loss  that  they  did 
not  subsequently  recoup.  See  Quaker 
State  Oil  Refining  Corp. /Certified 
Gasoline  Co..  14  DOE  |  85,465  (1986). 

6.  $15  Minimum.  We  will  also 
establish  a  minimum  refund  amount  of 
$15  for  refund  claims.  We  ahve  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
of  $15  or  less  outweighs  the  benefits  of 
restitution  in  those  situations.  See  Uban 
Oil  Co..  9  DOE  I  at  85,225  (1982). 

B.  Calculation  of  Refund  Amounts 

As  indicated  above,  the  schedule  of 
Indian  Wells'  customers  attached  to  the 
June  4, 1982  PRO  lists  the  volume  of 
each  firm's  purchases  during  the  audit 
period  and  the  amount  by  which  each 
was  allegedly  overcharged.  We  will  use 
this  information  in  order  to  calculate 
each  identified  customer's  potential 
refund.  Since  the  settlement  amount 
differs  from  the  total  overcharge  amount 
alleged  in  the  PRO.  we  have  multiplied 
each  customer's  percentage  of  the  total 
alleged  overcharge  amount  by  the 
settlement  amount.  The  potential  refund 
amounts  derived  from  these  calculations 
are  set  forth  in  the  Appendix  to  this 
Decision.  In  addition,  successful 
applicants  will  receive  a  pro  rata  share 
of  the  interest  which  has  accrued  since 
the  deposit  of  the  funds  into  the  escrow 
account. 

C.  Application  for  REfund  Procedures 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  Indian  Wells 
consent  order  fund.  Accordingly,  we  will 
now  accept  Applications  for  Refund 
from  eligible  customers  who  purchased 
NGLs  and  NGLPs  from  Indian  Wells 


'  As  we  have  previously  slated,  spot  purchasers 
lend  lo  have  considerable  discretion  as  to  the  timing 
of  purchases  and  the  market  in  which  to  make 
purchases  and  therefore  would  not  have  made  spot 
market  purchases  from  a  firm  at  increased  prices 
unless  they  were  able  to  pass  through  the  full 
amount  of  the  firm's  selling  price  lo  their  own 
customers.  See  Vickers.  8  DOF.  al  85.  396-97. 


during  the  period  September  1, 1973 
through  January  31, 1976.  There  is  no 
official  application  form.  Applications 
for  Refund  should  be  written  or  typed  on 
business  letterhead  or  personal 
stationary.  The  following  information 
should  be  included  in  all  Applications 
for  Refund: 

1.  The  name  of  the  consent  order  firm. 
Indian  Wells  Oil  Company,  the  case 
number,  KEF-0103,  and  the  applicant's 
name  should  be  prominently  displayed 
on  the  first  page. 

2.  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  Application. 

3.  The  manner  in  which  the  applicant 
used  the  Indian  Wells  products,  i.e.. 
whether  it  was  a  reseller,  refiner, 
retailer,  end-user,  cooperative  or  public 
utility. 

4.  The  volume  of  Indian  Wells'  NGLs 
and  NGLPs  that  the  applicant  purchased 
in  each  month  of  the  consent  order 
period  (September  1, 1973  through 
January  31, 1976)  in  which  it  claims  that 
it  was  injured  by  the  alleged 
overcharges.  If  the  applicant  is  one  of 
the  firms  listed  in  the  Appendix  to  this 
Decision  and  is  an  end-user,  it  may 
instead  submit  a  certification  that  it 
purchased  NGLs  or  NGLPs  from  Indian 
Wells  on  a  regular  basis  during  the 
consent  order  period. 

5.  If  the  applicant  is  a  reseller 
claiming  a  refund  in  excess  of  $5,000.  it 
should  also: 

(a)  State  whether  it  maintained  banks 
of  unrecouped  increased  product  costs 
and  furnish  the  OHA  with  monthly  bank 
calculations,  and 

(b)  Submit  evidence  to  establish  that 
it  did  not  pass  through  the  alleged  injury 
to  its  customers.  For  example,  a  finn 
may  compare  the  prices  it  paid  for  each 
component  of  Indian  Wells  NGL  stream 
or  each  NGLP  with  average  prices  in  the 
firm's  market  area  for  each  month  for 
which  it  seeks  a  refund. 

6.  If  the  applicant  is  a  cooperative,  it 
must: 

(a)  Certify  that  it  will  pass  through 
any  refund  received  to  its  member- 
customers,  and  provide  the  OHA  a  full 
explanation  of  how  it  plans  to 
accomplish  this  restitution,  and 

(b)  Certify  that  it  will  notify  its 
membership  of  the  receipt  of  the  refund. 

7.  A  statement  of  whether  the 
applicant  was  in  any  way  affiliated  with 
Indian  Wells.  If  so,  the  applicant  should 
explain  the  nature  of  the  affiliation.* 


"  PII  may  incorporate  by  reference  the  comments 
concerning  its  affiliation  that  it  submitted  on 
October  13.  1988.  and  submit  any  additional 
material  in  its  application. 
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fi.  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  the  Indian  Wells 
NGLs  or  NGLPs  since  the  consent  order 
period.  If  so.  the  name  and  address  of 
the  current  (or  former)  owner  should  be 
provided,  along  with  a  brief  description 
of  Ihf  transaction  by  which  ownership 
chanj^ed. 

M.  A  statement  of  whether  the 
applicant  is  or  has  been  invoked  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  been  terminated,  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status. 

The  applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  the  Appli(  atiun  for  Refund 
See  10  CFR  205.9(d). 

10.  The  following  signed  statement 

I  swear  (or  atfimi)  thiU  Itie  inlorrriiition 
sul)rTiitled  is  true  and  acruriile  to  the  best  o) 
my  knowledKe  and  bfiief. 

All  Applications  for  Refund  must  be 
filed  in  duplicate  and  must  be  filed 
w  Ithin  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  Application 
will  he  available  for  public  inspection  in 
the  Public  Reference  Room  of  the  Office 
of  Hearings  and  Appeals,  Forrestai 
Building.  Room  lE-234. 1000 
Independence  Avenue.  SW., 
Washington,  DC.  Any  applicant  that 
believes  that  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  a  copy  of  its 
Application  from  which  the  material 
alleged  to  be  confidential  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
alleged  to  be  privileged  or  confidential 

All  Applications  for  Refund  should  be 
sent  to:  Indian  Wells  Oil  Company 
Special  Refund  Proceeding,  Case  No 
KKF-0103.  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

D.  Distribution  of  Funds  Remaining 
After  First  Stage 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.A.  4501^507, 
reprinted  in  Fed.  Energy  Guidelines 
fl  11.702-11.709.  PODRA  requires  that 
the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 


proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibilties  to  the  OHA.  and  any 
funds  in  the  Indian  Wells  settlement 
escrow  account  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  Indian  Wellf 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

It  is  therefore  ordered  that: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Carlson  Companies.  Inc.  atid 
Ferrell  Companie.s.  Inc..  owners  of 
Indian  Wells  Oil  Company,  pursuant  to 
the  Consent  Order  executed  on 
November  30. 1987,  may  now  be  filed. 

(2)  All  Applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register 

George  B.  Brcznay. 

Director,  Office  of  Hearings  ond  Appeals 
Diite:  November  22. 1988. 

Appendix 


Idenlitied  purchasers 


Poteritiai 
refund 


Boeting.  Groebner  Assooaies  | 

Farmland  industries.  Inc. i 

Gales  Lear  Jei „ ; 

Permian  Petroleum 

Petroleum  Products „ 

r&T  Gas  Products 

Union  Texas  Petroleum 

Propar>e  Industrial,  Inc 


Total. 


$14,165 

160,157 

b.010 

63,92? 

24,181 
221,630 

63.595 
947,340 

1500  000 
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Western  Area  Power  Administration 

Parker-Davis  Project;  Proposed  Power 
and  Transmission  Rate  Extension 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  Proposed  Power  Rate 
and  Transmission  Rate  Extension- 
Parker-Davis  Project 

summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
to  extend  the  current  power  and 
transmission  rates  for  the  Parker-Davis 
Project  (P-DP).  Power  rates  must,  by 
law,  be  sufficient  to  recover  the  annual 
operation  and  maintenance  expenses 
and  interest  expenses  plus  repay  the 
power  and  certain  nonpower  investment 
costs  of  the  P-DP  within  allowable  time 
periods.  The  current  power  and 
transmission  rates  provide  sufficient 


revenues  for  recovering  the  required 
costs  in  addition  to  providing  certain 
funds  to  aid  in  the  repayment  of  other 
Bureau  of  Reclamation  (Reclamation) 
projects. 

The  firm  power  rate  currently  in 
effect.  Schedule  PD-F2,  Schedule  of 
Rates  for  Wholesale  Firm  Power 
Service,  was  designed  to  provide  an 
average  annual  composite  yield  of  8.55 
mills/kWh.  utilizing  a  demand  charge  of 
$1.87/kW/month  and  an  energy  charge 
of  4.28  mills/kWh.  The  transmission 
rates  currently  in  effect  are:  Schedule 
PD-rr2.  Schedule  of  Rates  for  Firm 
Transmission  Service,  of  $0.63/kW/ 
month,  which  is  equivalent  to  S7.56/kW/ 
year:  Schedule  PD-NFT2,  Schedule  of 
Rates  for  Nonfirm  Transmission  Service, 
of  1.4  mills/kWh:  and  Schedule  PD- 
FCT2.  Schedule  of  Rates  for 
Transmission  Service  of  Colorado  River 
Storage  Project  Power  and  Energy, 
which  is  S3.78/kW/season  or$0.63/kW/ 
month. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  an  order 
dated  )uly  23, 1984,  confirming  and 
approving  these  rates  for  the  period 
December  15, 1983.  through  December 
31. 1988.  (FERC  Order,  Docket  No.  EF84- 
5041-000.  28  FERC  paragraph  62.088). 

Discussion 

Pursuant  to  the  authority  in  10  CFR 
903.23,  the  extension  of  the  wholesale 
power  and  the  firm  and  nonfirm 
transmission  rates  will  make  the  current 
rates  effective  for  an  additional  5-year 
period. 

Power  repayment  studies  (PRS)  and 
other  analyses  indicate  that  the  existing 
rates  are  sufficient  to  maintain  the 
financial  integrity  of  the  P-DP,  and  will 
provide  sufficient  revenues  to  recover 
all  operation,  maintenance,  and 
replacement  costs  for  the  P-DP  through 
the  cost  evaluation  period  ending 
September  30, 1992.  Further,  revenues 
since  the  project  was  placed  into 
commercial  service  have  been  sufficient 
to  satisfy  the  repayment  to  the  Treasury 
of  the  United  States,  with  interest,  of  all 
Federal  funds  advanced  to  the  P-DP  for 
the  construction  of  the  P-DP's  features, 
including  the  assumed  obligations  of 
other  electrical  facilities  associated  with 
the  reclamation  of  lands  and  treaties  of 
the  United  States  with  the  Republic  of 
Mexican  States. 

Operating  revenues  for  fiscal  year 
1987  were  approximately  $24.2  million, 
while  average  estimated  operating 
revenues  for  the  first  5  future  years  (FY 
1988-FY  1992)  are  approximately  $20 
million.  Revenues  are  impacted  by  two 
factors:  (1)  The  amount  of  sales  (kWh) 
and  (2)  the  rates  for  such  sales.  Sales  for 


fiscal  years  1988  through  2008 
(termination  of  current  contracts)  are 
based  on  firm  power  and  transmission 
contractual  commitments.  The  power 
and  transmission  rates  now  in  effect  are 
sufficient  to  recover  the  costs  of 
producing  and  transmitting  power  and 
energy.  Additionally,  all  federally 
funded  construction  of  P-DP  facilities 
has  been  recovered  with  appropriate 
interest. 

Beginning  in  fiscal  year  1983,  revenues 
to  the  Boulder  City  Area  resulting  from 
the  settlement  of  a  joint  intra-Western 
projects  agreement  (Salt  Lake  City  Area 
and  Boulder  City  Area)  have  been 
allocated  to  both  the  P-DP  and  Pacific 
Northwest-Pacific  Southwest  Intertie/ 
Southern  Division  (Intertie).  This  has 
resulted  in  approximately  30  percent 
(30%).  or  $10,502,544,  of  the  net  revenues 
to  the  Boulder  City  Area  being  allocated 
to  the  Intertie  and  transferred  in  FY 
1988.  This  allocation  is  predicated  on 
the  basis  that  both  the  P-DP's  and  the 
Inlertie's  transmission  systems  are 
utilized  to  effect  economy  energy 
transactions  within  the  Boulder  City 
Area, 

The  PRS  utilizes  congressionally 
approved  budget  data  to  project  the  first 
5  future  years  of  operation, 
maintenance,  and  replacement  costs  for 
both  Reclamation  and  Western.  The  FY 
1992  operation  and  maintenance  (O&M) 
budget  amount  was  reduced  by  the 
amount  of  "extraordinary  O&M 
expenses"  to  determine  the  FY  1993-FY 
2042  level  of  O&M  costs.  Budgeted 
replacement  amounts  were  used  in  the 
PRS  for  the  cost  evaluation  period 
ending  September  30, 1^92  (FY  1992). 
Beginning  in  FY  1993,  no  further 
replacements  cost  are  forecasted 
through  the  end  of  the  repayment 
analysis  (FY  2042).  Exclusion  of  future 
replacements  costs  beyond  the  cost 
evaluation  period  would  prevent  a 
presently  unnecessary  increase  for  this 
project  that  has  been  repaid. 

Also,  the  PRS  reflects,  in  FY  1993,  a 
transfer  of  $5,464,601  to  the  Lower 
Colorado  River  Basin  Development 
Fund  (LCRBDF);  from  FY  1994  through 
FY  2004  an  annual  transfer  of  $2,727,936; 
and  from  FY  2005  through  FY  2042  (end 
of  study)  an  annual  transfer  of 
$1,649,936.  These  transfers  represent  the 
"surpluses"  of  revenues  after  all 
operation,  maintenance,  replacement 
costs,  and  completion  of  repayment 
requirements  for  P-DP  have  been 
satisfied,  and  are  required  by  section 
403  of  the  Colorado  River  Basin  Project 
Act,  as  amended. 


dates:  In  accordance  with  10  CFR 
903.23,  the  Administrator  of  Western  has 
determined,  on  the  basis  that  this  action 
does  not  affect  the  existing  rates,  that  a 
consultation  and  comment  period  is  not 
needed,  nor  is  there  any  need  for  public 
information  or  comment  forums.  The 
extension  of  the  existing  rates  is 
expected  to  be  placed  in  effect  on  an 
interim  basis  on  January  1, 1989,  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  and  will  be  forwarded  to  the 
FERC  for  approval  on  a  final  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Earl  W.  Hodge.  Assistant  Area 
Manager  for  Power  Marketing. 
Boulder  City  Area,  Western  Area 
Power  Administration,  P.O.  Box  200, 
Boulder  City,  NV  89005,  (702)  477-3255 
or 

Mr,  Conrad  Miller,  Western  Area  Power 
Administration,  P.O.  Box  3402, 
Golden,  CO  80401.  (303)  231-1535. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352, 
(Supp.  IV  1981),  the  power  marketing 
functions,  as  vested  in  Reclamation 
under  the  Reclamation  Act  of  1902,  43 
U.S.C.  372.  et  seq.  (1976).  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c)  (1976),  and  the  acts 
specifically  applicable  to  the  project, 
were  transferred  to  the  Department  of 
Energy  (DOE). 

By  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30. 
1986  (51  FR  19744,  May  30, 1986),  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  on  a  nonexclusive  basis  to 
develop  power  and  transmission  rates  to 
the  Administrator  of  Western;  (2)  the 
authority  on  a  nonexclusive  basis  to 
conform,  approve,  and  place  such  rates 
in  effect  on  an  interim  basis  to  the 
Under  Secretary  of  the  Department  of 
Energy;  and  (3)  the  authority  on  an 
exclusive  basis  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  remand, 
or  disapprove  such  rates  to  the  FERC. 

On  October  27, 1988.  the  Secretary  of 
Energy  issued  a  notice  (DOE  N  1110.29) 
which  has  the  effect  of  amending 
Delegation  Order  No.  0204-108  by 
transferring  the  authority  to  place  rates 
into  effect  on  an  interim  basis  from  the 
Under  Secretary  of  the  Department  of 
Energy  to  the  Deputy  Secretary  of  the 
Department  of  Energy. 

Western  is  developing  these  rates  in 
accordance  with  Reclamation  law;  DOE 
financial  reporting  policies,  procedures. 


and  methodology  (DOE  Order  No.  RA 
6120.2  (September  20. 1979));  and  the 
procedures  for  public  participation  in 
rate  adjustments  found  at  10  CFR  Part 
903  (1987).  as  amended. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612  (Supp.V  1982).  an 
agency,  when  required  by  5  U.S.C.  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  Under  5  U.S.C.  601(2).  the  term 
"rule"  does  not  include  a  rule  of 
particular  applicability  relating  to  rates. 
Therefore,  no  flexibility  analysis  is 
required. 

Environmental  Evaluation 

The  presently  existing  P-DP  rate  was 
J  formulated  under  the  Boulder  City 
^-Geperal  Consolidated  Power  Marketing 
Criteria  or  Regulations  for  the  Boulder 
City  Area  Projects.  Western  prepared  an 
environmental  assessment  (DOE/EA- 
204)  on  the  implementation  of  these 
criteria.  The  potential  impact  from  the 
rate  set  for  P-DP  power  was  assessed  in 
an  Action  Description  Memorandum 
dated  October  13.  1983.  Following  the 
identification  of  specific  customers  and 
allocations,  an  economic  study 
supplementing  the  environmental 
assessment  was  prepared,  entitled 
"Final  Allocation  Criteria  and 
Allocations  of  Capacity  and  Associated 
Energy  from  the  Parker-Davis  Project, 
Economic  Study."  June  1987. 

As  Western  proposes  to  extend  the 
existing  power  rate,  which  has 
previously  been  evaluated  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969.  Council  on  Environmental 
Quality  Regulations,  and  DOE 
guidelines,  no  further  environmental 
compliance  work  is  anticipated  with 
regard  to  this  action. 

A  vai lability  of  Information 

Documents  relevant  to  development 
of  the  current  rates  are  available  for 
inspection  and  copying  at  the  Boulder 
City  Area  Office. 

Issued  ill  Golden.  Colorado,  November  18. 
1988. 
William  II.  Clagett, 

Administrator. 

jFR  Doc,  88-27600  Filed  11-29-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3483-7) 

Science  Advisory  Board; 
Environmental  Healtti  Committee; 
Metals  Sut>committe«;  Open  Meeting 

Under  Pub.  L.  92-463.  notice  is  hereby 
given  that  a  two  day  meeting  of  the 
Science  Advisory  Board's  Metals 
Subcommittee  of  the  Environmental 
Health  Committee  will  be  held  on 
December  8-9. 1988  at  the  One 
Washington  Circle  Hotel.  One 
Washington  Circle,  NW..  Washington. 
DC  20037.  The  meeting  will  begin  at  9:00 
a.m.  on  Thursday.  December  8, 1988  and 
adjourn  no  later  than  3:30  p.m.  on 
Friday.  December  9. 1988. 

The  Metals  Subcommittee  of  the 
Environmental  Health  Committee  will 
review  the  health  criteria  documents  for 
cyanide,  thallium,  sulphate,  and 
antimony. 

An  agenda  for  the  meeting  is 
available  from  Mary  L  Winston.  Staff 
Secretary,  Science  Advisory  Board  (A- 
lOlF).  U.S.  Enviromnental  Protection 
Agency.  Washington.  DC  20460.  (202) 
382-2552.  The  health  criteria  documents 
are  available  from  the  Health  Effects 
Branch.  Office  of  Drinking  Water. 
USEPA.  Washington  DC.  20460,  (202) 
382-7571. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend  or  obtain  information 
must  contact  Mr.  Samuel  Rondberg. 
Executive  Secretary,  Environmental 
Health  Committee  by  telephone  at  (202) 
382-2552  or  by  mail  to:  Science  Advisory 
Board  (A-lOlF).  401  M  Street.  SW.. 
Washington.  DC.  20460  no  later  than 
cob.  November  30. 1988. 

Any  member  of  the  public  wishing  to 
make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
Mr.  Rondberg.  The  Science  Advisory 
Board  expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  often  minutes. 

Diitcd:  November  18. 1988. 
Kathleen  Conway, 

Actinfi  Director.  Science  Advisory-  Board. 
[VR  Doc.  88-27556  Filed  11-2,9-88;  8:45  am] 
BItUNG  COOE  SS60-S0-M 


(FRL-34e»-81 

Science  Advisory  Board;  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting 

December  14. 1988. 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463. 
notice  is  hereby  given  of  a  public 
meeting  of  the  Forest  Research 
Subcommittee  of  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency's 
Science  Advisory  Board.  The  meeting 
will  be  held  from  8;30  a.m.  to  11:00  a.m. 
on  December  14, 1988  in  the  U.S. 
Environmental  Protection  Agency. 
Environmental  Research  Center. 
Classroom  2.  Route  54  and  Alexander 
Drive.  Research  Triangle  Park,  North 
Carolina. 

Purpose:  The  purpose  of  the  meeting  is 
to  allow  the  Subcommittee  to  review 
and  provide  its  advice  to  the  Agency  on 
the  draft  document  entitled  "Effects  of 
Tropospheric  Ozone  on  Forest  Types". 

Written  Comments:  Written 
comments  concerning  the  document  may 
be  submitted  to  Ms.  Pam  Johnson,  U.S. 
EPA.  Office  of  Air  Quality  Planning  and 
Standards  (MD-12).  Research  Triangle 
Park.  NC  27711,  (919)  541-5270,  (FTS) 
629-5270.  from  December  1. 1988  through 
February  15, 1989.  Copies  of  the 
document  may  be  obtained  from 
Ms.  Johnson  at  the  above  address. 

For  Further  Information:  The  meeting 
is  open  to  the  public.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  should  contact 
Mr.  Robert  Flaak.  Executive  Secretary. 
Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board  (A- 
101 F).  U.S.  EPA.  Washington,  DC  20460, 
(202)  382-2552,  (FTS)  382-2552.  Seating 
at  the  meeting  will  be  on  a  first  come 
basis.  Persons  wishing  to  make  a  brief 
presentation  at  the  meeting  must  contact 
Mr.  Flaak  no  later  than  December  9. 
1988,  to  reserve  space  on  the  agenda.  It 
is  requested  that  12  copies  of  a  written 
statement  for  the  record  be  submitted  to 
Mr.  Flaak  at  the  time  of  the  meeting  for 
distribution  to  the  members  of  the 
Subcommittee.  Oral  presentations 
should  supplement  the  written 
statement. 

Date:  November  21. 1988. 
Donald  G.  Barnes. 
Director.  Science  Advisory  Board. 
|FR  Doc.  Ba-27557  Filed  ll-2»-68:  8:45  am) 

BILLIMQ  COOC  SS60-SO-M 


(FRL-3483-91 

Science  Advisory  Board;  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting 

December  14, 1968. 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
notice  is  hereby  given  of  a  public 
meeting  of  the  Welfare  Effects 
Subcommittee  of  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency's 
Science  Advisory  Board.  The  meeting 
will  be  held  from  1:30  p.m.  to  6:00  p.m. 
on  December  14, 1988  in  the  U.S. 
Environmental  Protection  Agency. 
Environmental  Research  Center. 
Classroom  2.  Route  54  and  Alexander 
Drive,  Research  Triangle  Park,  North 
Carolina. 

Purpose:  The  purpose  of  the  meeting  is 
for  the  Subcommittee  to  consider 
information  concerning  the  secondary 
national  ambient  air  quality  standard 
for  ozone.  The  Subcommittee  will 
review  information  contained  in  the 
draft  documents:  (1)  "Summary  of 
Selected  New  Information  of  Effects  of 
Health  and  Vegetation — Draft 
Supplement  to  the  Air  Quality  Criteria 
Document  for  Ozone  and  Other 
Photochemical  Oxidants";  (2)  "Review 
of  the  National  Ambient  Air  Quality 
Standards  for  Ozone:  Assessment  of 
Scientific  and  Technical  Information — 
OAQPS  Draft  Staff  Paper  ";  and  (3) 
"Interrelation  of  Experimental  Exposure 
of  Ambient  Air  Quality  Data  for 
Comparison  of  Ozone  Exposure  Indices 
and  Estimating  Agricultural  Losses". 
The  Subcommittee  will  verbally  present 
its  findings  to  the  full  Clean  Air 
Scientific  Advisory  Committee  on 
December  15. 1988  (see  Federal  Register 
Notice  in  this  issue). 

Written  Comments:  Written 
comments  concerning  these  three  draft 
documents  will  be  accepted  from 
December  1, 1988  through  February  15, 
1989. 

Document  (1)  (draft  Supplemental  Air 
Quality  Criteria  Document):  Comments 
may  be  submitted  to  the  Ozone  Project 
Officer,  U.S.  EPA.  Environmental 
Criteria  and  Assessment  Office  (MD- 
52),  Research  Triangle  Park,  NC  27711. 
(919)  541-^161.  (FTS)  629-4161.  Copies  of 
this  draft  may  be  obtained  by  writing  or 
calling  the  Office  of  Research  and 
Development  Publications  Center. 
CERI-FRN.  U.S.  FJA.  26  Martin  Luther 
King  Drive.  Cincinnati,  Ohio  45268.  (513) 
569-7562.  Please  ask  for  the  document 
by  name  ("draft  Supplement  to  the  Air 
Quality  Criteria  Document  for  Ozone 


and  Other  Photochemical  Oxidants") 
and  report  number.  EPA/ 600/ 8-88/ 105 A. 

Document  (2)  (draft  OAQPS  Staff 
Paper):  Comments  may  be  submitted  to 
Dr.  David  McKee.  U.S.  EPA.  Office  of 
Air  Quality  Planning  and  Standards 
(MD-12),  Research  Triangle  Park,  NC 
27711,  (919)  541-5288,  (FTS)  629-5288. 
Copies  of  this  draft  may  be  obtained 
from  Dr.  McKee  at  the  above  address. 

Document  (3)  (Interrelation  of 
Experimental  Exposure  of  Ambient  Air 
Quality  Data  for  Comparison  of  Ozone 
Exposure  Indices  and  Estimating; 
Agricultural  Losses):  Comments  may  be 
submitted  to  Ms.  Pam  Johnson,  U.S. 
EPA.  Office  of  Air  Quality  Planning  and 
Standards  (ME>-12),  Research  Triangle 
Park.  NC  27711,  (919)  541-5270,  (FTS) 
629-5270.  Copies  of  this  draft  may  be 
obtained  from  Ms.  Johnson  at  the  above 
address. 

For  Further  Information:  The  meeting 
is  open  to  the  public.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  should  contact 
Mr.  Robert  Flaak.  Executive  Secretary. 
Clean  Air  Scientific  Advisory 
Committee.  Science  Advisory  Board  (A- 
lOlF).  U.S.  EPA.  Washington.  DC  20460, 
(202)  382-2552.  (FTS)  382-2552.  Seating 
at  the  meeting  will  be  on  a  first  come 
basis.  Persons  wishing  to  make  a  brief 
presentation  at  the  meeting  must  contact 
Mr.  F'laak  no  later  than  December  9. 
1988.  to  reserve  space  on  the  agenda.  It 
is  requested  that  12  copies  of  a  written 
statement  for  the  record  be  submitted  to 
Mr.  Flaak  at  the  time  of  the  meeting  for 
distribution  to  the  members  of  the 
Subcommittee.  Oral  presentations 
should  supplement  the  written 
statement. 

Date:  .November  21.  1988. 
Kathleen  Conway, 

Deputy  Director.  Science  Advisory  Boord. 

|FR  Doc.  88-27558  Filed  11-29-88:  8:45  am) 
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(FRL-3484-11 

Science  Advisory  Board  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting  ^ 

December  15. 1988. 

Summary:  Pursuant  to  the  Federal 
Advisory-  Committee  Act.  Pub.  L.  92^63. 
notice  is  hereby  given  of  a  public 
meeting  of  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency's 
Science  Advisory  Board.  The  meeting 
will  concern  a  review  of  the  National 
Ambient  Air  Quality  Standards 


(NAAQS)  for  Ozone.  The  meeting  will 
be  held  from  8:30  a.m.  to  5:00  p.m.  on 
December  15, 1988  in  the  U.S. 
Environmental  ftotection  Agency, 
Environmental  Research  Center.  Main 
Auditorium,  Route  54  and  Alexander 
Drive.  Research  Triangle  Park,  North 
Carolina. 

Purpose:  The  purpose  of  the  meeting  is 
for  the  Committee  to  review  and  provide 
advice  to  the  Agency  on  the  draft 
documents:  (1)  "Summary  of  Selected 
New  Information  of  Effects  of  Health 
and  Vegetation — Draft  Supplement  to 
the  Air  Quality  Criteria  Document  for 
Ozone  and  Other  Photochemical 
Oxidants  ";  and  (2)  "Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Ozone:  Assessment  of  Scientific  and 
Technical  Information— OAQPS  Draft 
Staff  Paper".  The  Committee  will  also  be 
briefed  by  its  Welfare  Effects 
Subcommittee  which  reviewed  issues 
concerning  the  secondary  NAAQS  for 
Ozone  on  December  14. 1988  (see 
accompanying  Federal  Register  Notice). 

Written  Comments:  Written 
comments  concerning  these  two 
documents  will  be  accepted  from 
December  1. 1988  through  February  15, 
1989.  The  availability  of  these 
documents  and  the  EPA  project  officer 
to  whom  comments  should  be  addressed 
is  given  in  the  accompanying  Federal 
Register  Notice  concerning  the 
December  14, 1988  meeting  of  the 
CASASC  Welfare  Effects  Subcommittee. 

For  Further  Infonnation:  The  meeting 
is  open  to  the  public.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  should  contact 
Mr.  Robert  Flaak,  Executive  Secretary, 
Clean  Air  Scientific  Advisory 
Committee.  Science  Advisory  Board  (A- 
lOlF),  U.S.  EPA.  Washington.  DC  20460. 
(202)  382-2552.  (FTS)  382-2552.  Seating 
at  the  meeting  will  be  on  a  first  come 
basis.  Persons  wishing  to  make  a  brief 
presentation  at  the  meeting  must  contact 
Mr.  Flaak  no  later  than  December  9, 
1988,  to  reserve  space  on  the  agenda.  It 
is  requested  that  20  copies  of  a  written 
statement  for  the  record  be  submitted  to 
Mr.  Flaak  at  the  time  of  the  meeting  for 
distribution  to  the  members  of  the 
Subcommittee.  Oral  presentations 
should  supplement  the  written 
statement. 

Date:  November  21. 1988. 
Kathleen  Conway. 

Deputy  Director.  Science  .Advisory  Board. 
|FR  Doc.  88-27559  Filed  11-29-88:  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Amendment  to 
Existing  System  of  Records 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

action:  Notice  of  amendment  to  a 
system  of  records — Administrative  and 
Personnel  Action  System  (formiiHy 
Administrative  Action  System). 

SUMMARY:  The  FDIC  is  amending  in  final 
form  its  existing  "Adminslrative  Action 
System"  and  retitling  it  "Administrative 
and  Personnel  Action  System."  The 
amendment  serves  solely  to  update  the 
language  of  the  system  and  makes  no 
changes  of  substance. 

DATE:  The  amendment  is  effective 

November  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Feldman,  Deputy  Executive 

Secretary.  FDIC.  550  17th  Street  NW., 

Washington,  DC  20429,  tel.  (202)  898- 

3811. 

SUPPLEMENTARY  INFORMATION:  The 

FDIC's  Privacy  Act  system  of  records 
entilIefl"Administrative  Action  System" 
is  being  renamed  "Administrative  and 
Personnel  Action  System"  and  is  being 
revised  solely  to  update  the  language 
describing  the  system.  No  changes  of 
substance  are  being  made. 

The  system  will  continue  to  cover 
individuals  who  have  been  the  subject 
of  administrative  actions  or  personnel 
actions  by  the  FDIC  Board  of  Directors 
or  by  standing  committees  of  the  FDIC 
and  individuals  who  have  been  the 
subject  of  administrative  actions  by 
other  officials  under  delegated  authority. 
Records  concerning  such  individuals 
will  be  contained  in  Board  or  committoe 
minutes  and  orders  of  the  Board, 
commitfeos.  or  officials  acting  under 
delegated  authority.  The  system  notice 
will  no  longer  needlessly  indicate  that 
intra -agency  memoranda  are  part  of  the 
system.  Such  memoranda  will  be  part  of 
the  system  only  to  the  extent  that  they 
are  specifically  incorporated  by 
reference  into  the  minutes,  in  which 
event  they  are  simply  part  of  the 
minutes.  Entries  into  the  minutes  and 
orders  are  also  annotated  on  either 
index  cards  or  in  thp  FDIC's  automated 
index  of  official  actl^ons.  Because  the 
FDIC  is  not  adding  any  new  routine  uses 
to  the  system,  a  public  comment  period 
is  not  required.  Accordingly,  the  Board 
of  Directors  of  the  FDIC  revises  the 
Administrative  Action  System  to  read  as 
follows: 
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FDIC  30-64-0003 

SYSTEM  NAME:  Administrative  and 
Personnel  Action  System. 

SYSTEM  location:  Office  of  the 
Executive  Secretary.  FDIC.  550  17th 
Street  NW..  Washington.  DC  20429.  A 
security  copy  of  certain  microfilmed 
portions  of  the  records  is  located  at  4801 
Massachusetts  Avenue  NW.. 
Washington.  DC  20016. 

CATEGORIES  OF  INDIVIDUALS  COVERED 
BY  THE  system:  Individuals  who  have 
been  the  subject  of  administrative 
actions  or  personnel  actions  by  the  FDIC 
Board  of  Directors  or  by  standing 
committees  of  the  FDIC  and  individuals 
who  have  been  the  subject  of 
administrative  actions  by  other  officials 
under  delegated  authority. 

CATEGORIES  OF  RECORDS  IN  THE 
system:  Contains  minutes  of  the 
meetings  of  the  Board  of  Directors  or 
standing  committees  and  orders  of  the 
Board  of  Directors,  standing  committees, 
or  other  officials  as  well  as  annotations 
of  entries  into  the  minutes  and  orders. 

AUTHORITY  OF  MAINTENANCE  OF  THE 

system:  Sections  8.  9.  and  19  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1818. 1819. 1829). 

ROUTINE  USES  OF  RECORDS 
MAINTAINED  IN  THE  SYSTEM,  INCLUDING 
CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES:  Information  in 
the  system  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  an 
individual  to  whom  the  record  pertains. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  Index  cards,  computer 
discs,  minute  ledgers,  file  folders,  and 
microfilm. 

retrievabiuty:  Indexed  by  name. 

SAFEGUARDS:  Index  cards  are  stored 
in  lockable  metal  file  cabinets;  computer 
discs  are  accessed  only  by  authorized 
personnel;  minute  ledgers,  file  folders, 
and  microfilm  are  stored  in  a  vault. 

RETENTION  AND  DISPOSAL:  Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Secretary.  FDIC.  550  17th 
Street  NW..  Washington.  DC  20429. 

NOTIFICATION  PROCEDURE:  Requests 
must  be  in  writing  and  addressed  to  the 
Office  of  the  Executive  Secretary,  FDIC. 
550 17th  Street  NW..  Washington.  DC 
20429.  Individuals  requesting  their  own 
records  must  provide  their  name  and 
address. 

RECORD  ACCESS  PROCDURES:  Same  as 
Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 
Same  as  "Notification"  above. 

RECORD  SOURCE  CATEGORIES:  Intra- 
agency  records. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT:  None. 

By  direction  of  the  Bourd  of  Directors. 

Dated  at  Washinjiton.  DC.  this  16th  dny  of 
November  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Exccutivf  Secretary. 
|FR  Doc.  88-27517  Filed  11-29-88;  8:45  ani| 

BILLING  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  F'ederal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010984-004 
Title:  Mediterranean/Puerto  Rican 

Conference 
Parties:  Compania  Trasatlantica 

Espanola,  S.A.  Nordana  Line  AS  Sea- 
Land  Service.  Inc. 
Syn(>psis:  The  proposed  Agreement 
provides  that  members  may  agree  to 
permit  any  member  to  charter  its 
vessels  or  space  on  its  vessels  for  the 
transportation  of  cargo  in  the 
Agreement  trade  at  terms  other  than 
those  proscribed  in  the  Conference 
tariff. 
Agreement  No.:  212-011213-002 
Title:  Spain-Italy/Puerto  Rico  Island 

Pool  Agreement 
Parties:  Compania  Trasatlantica 
Espanola.  S.A.  Nordana  Line  AS  Sea- 
Land  Service.  Inc. 
Synopsis:  The  proposed  Agreement 
clarifies  that  actions  taken  by  a 
member  that  are  consistent  with  its 
rights  under  the  Conference 
Agreement  could  not  be  deemed 
improper  under  this  Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dctted:  Novemlier  25. 1988. 
Joseph  C  Polking, 

Secretary. 

|FR  Doc.  88-27612  Filed  11-29-88;  6:45  am] 

BILUNQ  CODE  •730-OI-M 


FEDERAL  RESERVE  SYSTEM 

Equlmark  Corp.  and  Equimanagement, 
Inc.;  Proposed  Acquisition  of  a  Federal 
Savings  Bank 

Equiniark  Corporation  ("Equimark"), 
and  Equimanagement.  Inc..  a  wholly- 
owned  subsidiary  of  Equimark,  both  of 
Pittsburgh.  Pennsylvania,  have  jointly 
applied  under  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  up  to  40  percent  of  the  voting 
shares  of  Rocky  Mountain  Financial 
Corporation.  Cheyenne,  Wyoming 
("Rocky  Mountain  Financial"),  a  do 
novo  savings  and  loan  holding  company, 
and  thereby  indirectly  acquire  Rocky 
Mountain  Federal  Savings  Bank, 
Cheyenne.  Wyoming  ("Savings  Bank"), 
a  de  novo  savings  bank.  Rocky 
Mountain  Financial  will  own  100 
percent  of  Savings  Bank.  Savings  Bank 
will  be  the  successor  to  Rocky  Mountain 
Federal  Savings  and  Loan  Association. 
Cheyenne.  Wyoming  ("RMF").  upon  its 
conversion  from  a  mutual  savings  and 
loan  association  to  a  stock  savings 
bank.  Savings  Bank  will  then  purchase 
the  assets  and  assume  the  liabilities  of 
United  Savings  Bank  of  Wyoming. 
F.S.B..  Cheyenne.  Wyoming  ("USB"). 
Savings  Bank  will  receive  Federal 
Savings  and  Loan  Insurance 
Corporation  assistance. 

In  connection  with  this  application. 
Equimark  and  Equimanagement  also 
propose  to  acquire  numerous  service 
corporation  subsidiaries  of  RMF  and 
USB.  which  engage  in  real  estate 
investment  and  development:  real  estate 
management:  data  processing:  the 
issuance  of  collateralized  mortgage 
obligations;  insurance  activities:  loan 
origination  services;  real  estate  landing; 
and  portfolio  management  and  servicing 
for  equipment  leases.  Equimark  and 
Equimanagement  have  committed  that, 
upon  consummation  of  the  proposal  and 
for  as  long  as  they  remain  in  control  of 
Rocky  Mountain  Financial,  any 
insurance  activities  will  be  limited  to 
credit  accident,  health  and  life  insurance 
with  respect  to  loans  originated  by 
Savings  Bank. 


The  Board  previously  has  determined 
by  order  that  the  operation  of  a  thrift 
institution  is  closely  related  to  banking, 
but  not.  as  a  general  matter,  a  proper 
incident  to  banking  under  section  4(c)(8) 
of  the  BHC  Act.  See.  e.g..  Citicorp.  71 
Federal  Reserve  Bulletin  724  (1986).  The 
Board,  however,  has  approved  several 
proposals  involving  the  acquisition  of 
failing  thrift  institutions  on  the  basis 
that  any  adverse  effects  would  be 
overcome  by  the  public  benefits  of 
preserving  the  institutions.  Citicorp, 
supra:  The  Chase  Manhattan 
Corporation,  71  Federal  Reserve  Bulletin 
462  (1985). 

Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  the  proposed 
acquisitions  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
comments  must  conform  with  the 
requirements  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)). 

The  Board  has  been  requested  to  act 
expeditiously  upon  these  applications  in 
order  to  recapitalize  and  revitalize  the 
successor  thrift  institution.  Comments 
regarding  these  applications  must  be 
submitted  in  writing  and  must  be 
received  at  the  offices  of  the  Board  of 
Governors  not  later  than  5:00  P.M.  on 
December  20, 1988.  The  application  is 
available  for  immediate  inspection  at 
the  office  of  the  Board  of  Governors. 

Boiird  of  Governors  of  the  Feder.il  Reserve 
System.  November  28. 1988. 

James  McAfee, 

Associotf  Secretary  of  the  Board. 

(FR  Doc  B8-27716  Filed  11-30-88;  8:45  am] 

BILUNG  CODE  «210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  88M-0362I 

Alcon  Laboratories,  Inc.;  Premarket 
Approval  of  Models  C1 18,  C119,  CI 38. 
and  C139  Posterior  Chantber 
Intraocular  Lenses 

AGENCY:  Fv)od  and  Drug  Administration. 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Eh-ug 
Administration  (FDA)  is  announcing  its 


approval  of  the  application  by  Alcon 
Laboratories.  Inc..  Brentwood,  TN,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976  (the 
amendments),  of  the  Models  C118,  C119. 
C138.  and  C139  Posterior  Chamt)er 
Intraocular  Lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
October  5, 1988.  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  December  30. 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATtOti  CONTACT: 

Nancy  C.  Brogdon,  Center  for  Dtrvices 
and  Radiological  Healtb  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301^27-8261. 

StlPPLEMENTARY  INFORMATION:  On 

February  16, 1988,  Alcon  Laboratories. 
Inc.,  Brentwood.  TN  37027,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Models  C118,  C119. 
C138.  and  C139  Posterior  Chamber 
Intraocular  Lenses.  Under  the 
amendments,  intraocular  lenses  are 
regulated  as  class  III  devices  (premarket 
approval).  The  devices  are  intended  for 
primary  implantation  in  patients  60 
years  of  age  or  older.  They  are  designed 
for  ciliary  sulcus  or  capsular  bag 
placement  following  the  removal  of  a 
cataractous  crystalline  lens  by 
extracapsular  cataract  extraction 
methods.  The  device  is  available  in  a 
range  of  powers  from  10  diopters  (D) 
through  27  D,  in  0.5  D  increments. 

On  June  20, 1988,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  October 
5. 1988.  CDRH  approved  the  application 
by  a  letter  to  the  applitnnt  from  the 
Acting  Director  of  the  Offir.e  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRI I 
bused  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 


available  for  public  inspection  at 
CDRH— contact  Nancy  C.  Brogdon 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

S«;ction  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515lg)  of  the  act  (21  U.S.C 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDAs  administraUve 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  C1-"R 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
published  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  30. 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
anil  4  p.m..  Monday  through  Friday. 

I'his  notice  is  issued  under  the  Fedeivil 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  .360e(d).  360)(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Hdli^d:  November  22. 1988. 
Walter  E.  Uundaker, 

Ac  tins;  l^puty  Director.  Center  for  Delicti 
and  Radiological  Health. 
|I"R  Dor.  88-27542  Filed  11-2JMJ8;  8:45  am) 
BILLIMG  CODE  4l6(M)t-W 
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[Docket  No.  88M-0346] 

Corometrics  Medical  Systems,  Inc.; 
Premarket  Approval  of  Corometrics® 
Model  146  Petal  Acoustic  Stimulator 

AGENCY:  Food  and  Drug  Administration. 

ACTION:  Notice. 
SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Corometrics  Medical  Systems.  Inc.. 
Wallingford.  CT.  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the 
Corometrics  •  Model  146  Fetal  Acoustic 
Stimulator.  After  reviewing  the 
recommendation  of  the  Obstetrics  and 
Gynecology  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  August  31. 1988,  of  the 
approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  December  30, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safet>  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raju  G.  Kammula.  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910, 
301-427-7555. 

SUPPLEMENTARY  INFORMATION:  On 
January  21. 1988.  Corometrics  Medical 
Systems.  Inc..  Wallingfood.  CT  06492- 
0333.  submitted  to  CDRH  an  application 
for  premarket  approval  of  the 
Corometrics  *  Model  146  Fetal  Acoustic 
Stimulator.  The  Corometrics  *  Model  146 
Fetal  Acoustic  Stimulator  is  indicated 
for  use  as  an  adjunct  to  antepartum 
nonstress  testing  from  28  through  42  + 
weeks  of  gestation.  The  Model  146 
directs  a  low  frequency  vibroacoustic 
stimulus  towards  the  fetus  to  elicit  a 
fetal  heart  rate  response  (acceleration) 
which  is  indicative  of  fetal  well-being. 

On  May  25. 1988.  The  Obstetrics  and 
Gynecology  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  August  31, 1988.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 


device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Raju  G.  Kammula 
(HFZ-470).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  30, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Dnig.  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drug  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  21, 1988. 
Walter  E.  Gundaker. 

Acting  Deputy  Director.  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  88-27541  Filed  11-29-88;  8:45  am) 
BILLING  CODE  4160-01-M 


[Docket  No.  88M-0353] 

iOLAB  <K>  Intraocular;  Premarket 
Approval  of  UVBLOC  ^^  Plus  Models 
U102D,  U102E,  U103B,  U103G,  U103N, 
U103Q,  U106D,  U106E,  U106G,  U106J, 
U106M,  U106V,  U107B,  U107D,  U107E, 
U107G,  U107P,  U107Q,  U107W,  U108B, 
U108D,  U1S2D,  U156E,  U156H,  U157E, 
U157G.  U157R,  U177B,  U194D,  U196D, 
U196E,  U703G,  U706C.  U706D,  U706F, 
U706G,  U706J,  U706M,  U706S,  U707D. 
U707E,  U707G,  U708G,  U709G,  U756B, 
U756E,  U757B.  U776Q,  U777B,  U796E. 
and  U796N,  Ultraviolet-Absorbing 
Posterior  Ctiamber  Intraocular  Lenses. 

AGENCY:  Food  and  Drug 
Administrations. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  IOLAB  * 
Intraocular.  Claremont.  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976  (the 
amendments),  of  the  UVBLOC^"  Plus 
Models  U102D.  U102E.  U103B,  U103G. 
U103N.  U103Q,  U106D.  U106E,  U106G. 
UlOej,  U106M.  U106V.  U107B.  U107D. 
U107E.  U107G.  U107P,  U107Q,  U107W. 
U108B,  U108D,  U152D,  U156E,  U156H. 
U157E,  U157G.  U157R.  U177B.  U194D. 
U196D,  U196E.  U703G.  U706C.  U706D. 
U706F.  U706G.  U706J.  U706M.  U706S. 
U707D,  U707E.  U707G.  U708G.  U709G. 
U756B,  U756E.  U757B.  U776Q,  U777B. 
U796E.  and  U796N  Ultraviolet- 
Absorbing  Posterior  Chamber 
Intraocular  Lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  30, 1988,  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  December  30. 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ^60). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910, 
301^27-8261. 

SUPPLEMENTARY  INFORMATION:  On  July 
14. 1987.  IOLAB  *  Intraocular, 
Claremont,  CA  91711.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  UVBLOC  ^^  Plus  Models 
U102D,  U102E.  U103B.  U103G.  U103N, 


U103Q.  U106D,  U106E,  U106G.  UlOej. 
U106M.  U106V,  U107B,  U107D,  U107E. 
U107G,  U107P.  U107Q.  U107W.  U108B. 
U108D.  U152D.  U15CE.  U156H.  U157E. 
U157G.  U157R.  U177B.  U194D.  U196D, 
U196E.  U703G.  U706C.  U706D.  U706F. 
U706G.  U706J.  U706M.  U706S.  U707D. 
U707E.  U707G.  U708G,  U709G.  U756B. 
U756E.  U757B.  U776Q.  U777B,  U796E, 
and  U796N  Ultraviolet-Absorbing 
Posterior  Chamber  Intraocular  Lenses. 
The  devices  are  intended  to  be  used  for 
primary  implantation  for  the  visual 
correction  of  aphakia  in  persons  60 
years  of  age  and  older  where  a 
cataractous  lens  has  been  removed  by 
extracapsular  extraction  methods.  The 
devices  are  available  in  a  range  of 
powers  from  4  diopters  (D)  through  34  D 
in  0.5  D  increments. 

On  October  22, 1987,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1988.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation.  CDRH. 

Under  the  amendments,  intraocular 
lenses  are  regulated  as  class  III  devices 
(premarket  approval). 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Nancy  C.  Brogdon 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360e(d)(3)  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Pari  12  (21  CFR  Pari  12)  to 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  Is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review  of 
requested  (hearing  of  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 


material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  30, 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  306e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  22, 1988. 
Walter  E.  Gundaker, 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  88-27544  Filed  11-29-88;  8:45  am] 
BILLING  CODE  4160-01-M 
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Siemens  Medical  Systems,  Inc.; 
Premarket  Approval  of  ttie  Siemens 
LITHOSTAR  Uthotrlpter 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Siemens 
Medical  Systems,  Inc..  Iselin,  NJ,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Siemens  LITHOSTAR  Lithotripter.  After 
reviewing  the  recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  30, 
1988,  of  the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  December  30. 1988. 

address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 


Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fank  S.  Casciani,  Center  for  Devices 
and  Radiological  Health  (HFZ-420). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-7750. 

SUPPLEMENTARY  INFORMATION:  On  June 

3, 1987.  Siemens  Medical  Systems,  Inc.. 
Iselin,  NJ  08830,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Siemens  LITHOSTAR  Lithotripter. 
The  device  is  an  extracorporeal  shock 
wave  lithotripter  for  use  in  the 
fragmentation  of  upper  urinary  tract 
stones,  i.e..  renal  calyceal  stones,  renal 
pelvic  stones,  and  upper  ureteral  stones. 

On  November  18. 1987,  the 
Gastroenterology-Urology  Devices 
Panel,  and  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  September  30, 1988, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Frank  S.  Casciani 
(HFZ-420).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360(d)(3))  authorizes  any 
interested  person  to  pefition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)]  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
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the  petition.  FDA  will  decide  whether  lo 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  30. 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  21. 1988. 
Walter  E.  Gundaker, 

Acting  Deputy  Director.  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  8ft-27543  Filed  11-29-88;  8:45  am) 

BILUNG  COOe  «16<M)1-«I 


Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice  of  New  System  of 
Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new 
system  of  recorck.  "Demonstration  and 
Evaluation  of  the  Medicare  Insured 
Group  (MIG)  Model."  HHS/HCFA/ORD 
No.  09-70-0044.  We  have  provided 
background  information  about  the 
proposed  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
portion  of  the  system  which  describes 
the  routine  uses  of  the  system  be 
published  for  comment.  HCFA  invites 
comment  on  all  portions  of  this  notice. 
See  Date  Section  for  comment  period. 
dates:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 


the  Senate,  and  the  Administrator. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB)  on  November  22. 1988. 
The  new  system  for  records  will  become 
effective  January  30. 1989.  unless  HCFA 
receives  comments  which  would 
necessitate  alterations  to  the  system. 
ADOAESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo.  Privacy 
Act  Officer,  Office  of  Budget  and 
Administration,  Health  Care  Financing 
Administration.  Room  G-M-1.  East  Low 
Rise  Building.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Brocato,  Division  of  Health 
Systems  and  Special  Studies.  Office  of 
Research  and  Demonstrations,  Room 
2306  Oak  Meadows  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  telephone  (301)  966- 
6628. 

SUPPt-EMEMTARV  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  section  4015  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  The 
purpose  of  this  system  of  records  is  to 
provide  data  necessary  to  develop  and 
evaluate  the  MIG  demonstrations.  The 
MIG  concept  involves  the  payment  of  a 
capitated  rate  to  such  entities  as 
employers,  unions,  and  insurers.  This 
rate  may  be  developed  based  on  the 
historical  costs  of  the  entity's  Medicare 
recipients.  Issues  that  are  central  to 
these  demonstrations  include  cost  and 
utilization  control,  access  to  and  quality 
of  care,  and  appropriateness  of  the 
payment  methodology.  The  MIG 
demonstrations  will  be  conducted  for  3 
years  and  will  involve  three  sites. 

The  system  of  records  will  include 
data  collected  from  Medicare  and 
employer  group  claims  files,  data  from 
participating  MIG  sites,  and  beneficiary 
surveys.  The  sites  that  participate  in  the 
demonstration  and  evaluation  are  lo  be 
determined. 

In  order  to  fulfill  the  objective  and 
complete  tasks  in  this  project.  HCFA 
and  the  contractor  must  have 
individually-identified  records.  Since  we 
are  proposing  to  establish  this  system  of 
records  in  accordanre  with  the 
requirements  and  principles  of  the 
Privacy  Act.  we  do  not  anticipate  that  it 
will  have  an  unfavorable  effect  on  the 
privacy  or  other  personal  rights  of 
individuals. 

The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  "routine  uses" — that  is. 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 


we  collected  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria  since  the 
information  is  collected  for 
administering  the  Medicare  program  for 
which  we  are  responsible.  We 
anticipated  that  disclosures  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  November  21, 1988. 
William  L  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0044 

SYSTEM  name: 

Demonstration  and  Evaluation  of  the 
Medicare  Insured  Group  (MIG)  Model. 

SECURITY  CLASSinCATION 

None 

SYSTEM  LOCATION: 

Contact  system  manager  for  location 
of  contractor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Medicare  beneficiaries  residing  in 
three  demonstration  sites  and  three 
control  sites  who  receive  medical 
services  as  enrollees  in  Medicare  MIGs, 
through  HMOs/CMPs,  or  through  the 
fee-for-service  sector. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Demographic  characteristics  (e.g.,  age. 
education,  income),  measures  of  health 
and  functional  status,  cost  and 
utilization  of  health  services,  and 
satisfaction  with  services. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  4015  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987. 

PURPOSE  OF  THE  SYSTEM: 

To  provide  data  necessary  to  develop 
and  evaluate  the  impact  of  the  MIG 
concept  on  the  cost,  utilization,  and 
quality  of  medical  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 
1.  To  contractors  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifing.  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  system 


containing  or  supporting  records  in  the 
%stem. 

2.  To  a  congressional  office,  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when; 

a.  HHS.  or  any  component  thereof;  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

d.  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  inteest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  an  individual  or  organization  for 
research,  demonstration,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
the  efficacy  or  efficiency  of  HCFA 
programs  if  HCFA; 

a.  Determines  that  the  proposed  use 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained,  including  such 
limitations  as  may  be  imposed  or 
provided  under  the  Privacy  Act; 

b.  Determines  that  the  purpose  for 
which  the  proposed  use  is  to  be  made; 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  a  form  that  identifies 
individuals; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  on  or  risk  to  the 
privacy  of  the  individual  by  such  limited 
additional  exposure  that  unauthorized 
disclosure  of  the  record  might  bring;  and 

(3)  There  is  reasonable  probability 
that  the  objective  of  the  use  will  be 
accomplished; 

c.  Requires  the  recipient  of  the 
information  to; 

(1)  Establish  appropriate 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 


removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  receives  written  authorization 
from  HCFA  that  is  justified  based  on 
research  objectives  for  retaining  such 
information;  and 

(3)  Make  no  further  use  of  the  record 
except; 

(a)  For  use  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual  following 
written  authorization  of  HCFA; 

(b)  For  disclosure  to  a  person, 
identified  in  advance  by  HCFA.  for  the 
purpose  of  conducting  an  audit  of  the 
research  project,  provided  information 
which  would  identify  research  subjects 
is  destroyed  by  the  person  authorized  to 
conduct  the  audit  at  the  earliest 
opportunity,  consistent  with  the  purpose 
of  the  audit;  or 

(c)  When  further  approved  by  HCFA. 
d.  Secures  a  written,  legally  binding 

statement  by  the  recipient  of  the 
information  attesting  that  the  recipient 
understands  the  provisions  of  paragraph 
4(c)  and  all  terms  and  conditions  of  the 
Privacy  Act. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE 

Paper  and  magnetic  tape. 

RETRIEV  ABILITY 

Information  will  be  retrieved  by 
beneficiary's  name  and  health  insurance 
claim  number. 

SAFEGUARDS: 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
access  only  to  authorized  users.  Data 
stored  in  computers  are  accessed 
through  the  use  of  passwords/ 
keywords /numbers  known  only  to  the 
authorized  personnel.  These 
passwords/keywords  are  changed  as 
needed. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosures  of  the  records  except 
as  authorized  by  the  system  manager  in 
accordance  with  the  Privacy  Act. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  related 
to  this  system.  The  project  officer  and 
contract  officer  oversee  compliance  with 
these  requirements.  The  particular 
safeguards  implemented  are  developed 
in  accordance  with  the  HHS  ADP 
Systems  Manual,  Part  6.  ADP  Systems 
Security  (e.g..  use  of  passwords),  and  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards. 

RETEimON  AND  DISPOSAL: 

Hardcopy  data  collection  forms  and 
magnetic  tapes  with  identifiers  will  be 
retained  in  secure  storage  areas.  The 


disposal  technique  of  degaussing  will  be 
used  to  strip  magnetic  tape  of  all 
identifying  names  and  numbers  in 
December  1992.  Hardcopy  records  will 
be  destroyed  at  this  time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows 
Building,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
indicated  above,  specify  name,  address, 
and  health  insurance  number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  reasonably  specify 
the  record  contents  being  sought.  (These 
procedures  are  in  accordance  with  HHS 
Regulations  (45  CFR  5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested  State  the  reason  for  contesting 
it  (e.g..  why  it  is  inaccurate,  irrelevant, 
incomplete,  or  not  current).  (These 
procedures  are  in  accordance  with  HHS 
Regulations  (45  CFR  5b.7).) 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  to  be  obtained  from  surveys 
to  be  conducted  of  Medicare 
beneficiaries  by  HCFA's  contractor, 
claims  information  in  employers' 
supplemental  files,  and  other  existing 
HCFA  systems  of  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  88-27518  Filed  11-29-88;  8:45  am) 
BILLING  CODE  4120-03 


Public  Health  Service 

National  Vaccine  Advisory  Committee; 
Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  PHS;  HHS. 

summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  announcing  the  forthcoming 
meeting  of  the  National  Vaccine 
Advisory  Committee. 

DATE:  December  13. 1988.  at  10:00  a.m.; 
December  14.  at  8:00  a.m.;  Hubert 
Humphrey  Building,  Room  703A,  200 
Independence  Avenue  SW.. 
Washington.  DC  20201.  The  entire 
meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  requests  to  participate  should 
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be  sent  to  Yuth  Nimit,  Ph.D.,  Executive 
Secretary.  National  Vaccine  Advisory 
Committee,  National  Vaccine  Program, 
12420  Parklawn  Drive,  Park  Building. 
Room  1-24,  Rockville,  Maryland  20857. 
(301)  443-0715. 

Agenda:  Open  Public  Hearing: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  pending  before  the 
Advisory  Committee  or  on  any  of  the 
duties  and  responsibilities  of  the 
Advisory  Committee.  Those  desiring  to 
make  such  presentations  should  notify 
the  contact  person  before  December  2, 
1988  and  submit  a  brief  statement  of  the 
information  they  wish  to  present  to  the 
Advisory  Committee.  Those  requests 
should  include  the  names  and  addresses 
of  proposed  participants  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  A 
maximum  of  15  minutes  will  be  allowed 
for  a  given  presentation.  Any  person 
attending  the  meeting  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  chairperson's  discretion. 

Open  Advisory  Committee 
Discussion:  Discussion  at  this  meeting 
will  be  directed  to  the  development  of 
statements  on  a  National  Vaccine  Policy 
and  the  mission  of  the  National  Vaccine 
Advisory  Committee  (NVAC),  the 
development  of  NVAC  positions  on 
improving  existing  vaccines  and 
resources,  and  funding  for  vaccine 
activities.  Meetings  of  the  Advisory 
Committee  shall  be  conducted,  insofar 
as  is  practical,  in  accordance  with  the 
agenda  published  in  the  Federal  Register 
notices.  Changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
items  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion.  A  list  of  Advisory 
Committee  members  and  the  charter  of 
the  Advisory  Committee  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 

information  from  the  contact  person. 

Summary  minutes  of  the  meeting  will  be 

made  available  upon  request  from  the 

contact  person. 

Dated:  November  21, 1988. 
Robert  E.  Windom. 

Assistant  Secretary  fur  Health. 

[KR  Uoc.  88-27555  Filed  11-29-88:  8:45  am| 

BILLING  CODE  4160-17-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-943-09-4212-24] 

Modification  of  District  Boundaries; 
Idaho 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  I>ublic  notice. 

summary:  The  purpose  of  this  notice  is 
to  apprise  the  public  of  changes  made  in 
the  location  of  administrative 
boundaries  between  the  Idaho  Falls  and 
Burley  Districts  of  the  Bureau  of  Land 
Management.  The  change  transfers 
administrative  jurisdiction  of 
approximately  167.913  acres  from  the 
Burley  to  the  Idaho  Falls  District  and 
transfers  approximately  3,024  acres  from 
the  Idaho  Falls  to  the  Burley  District  to 
improve  administrative  efficiency. 
EFFECTIVE  DATE:  October  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Wright,  BLM,  Burley  District 
Office,  Route  3,  Box  1.  Burley.  Idaho 
83318.  208-678-6623. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Interior  by  the  Taylor 
Grazing  Act  of  June  28. 1934  (48  Stat. 
1269)  as  amended  and  delegated  to  the 
Director,  Bureau  of  Land  Management 
by  235  DM  1.1..  the  boundaries  of  the 
Burley  and  Idaho  Falls  Districts  are 
hereby  modified  as  follows: 

1.  The  boundary  establishing 
administrative  jurisdiction  of  lands 
managed  by  the  Burley  and  Idaho  Falls 
Districts.  Bureau  of  Land  Management  is 
adjusted  so  as  to  transfer  administrative 
responsibilities  for  all  public  land  within 
the  following  described  legal 
subdivisions  from  the  Burley  to  the 
Idaho  Falls  District  Offices. 

All  vacant,  unappropriated  public 
land  in  Power  County: 

Boise  Meridian 

T.  6  S..  R.  34  E. 

All. 
T.  7  S..  R.  34  E. 

All. 
T.  8  S.,  R.  34  E. 

All. 
T.  9  S..  R.  34  E. 

All. 
T.  9  S.,  R.  35  E. 

Ail. 

2.  The  boundary  establishing 
administrative  jurisdiction  of  lands 
managed  by  the  Idaho  Falls  and  Burley 
Districts,  Bureau  of  Land  Management  is 
adjusted  so  as  to  transfer  administrative 
responsibilities  for  all  public  land  within 
the  following-described  legal 
subdivisions  from  the  Idaho  Falls  to  the 
Burley  District  Offices: 


I 


All  vacant,  unappropriated  public 
land  in  Bannock  County: 

Boise  Meridian 

T.  10  S..  R.  35  E. 
All  land  south  of  a  line  running  southeast 
from  the  northeast  comer  of  the  NWV4  of 
sec.  3  southeast  comer  of  sec.  12. 
T.  11  S..  R.  35  E. 
Sees.  4  and  9. 

3.  Since  the  Idaho  Falls  District  has 
within  its  administrative  boundary  a 
major  portion  of  the  Fort  Hall  Indian 
Reservation,  the  administrative 
boundary  between  the  Burley  and  Idaho 
Falls  Districts,  Bureau  of  Land 
Management  is  further  amended  to 
include  in  the  Idaho  Falls  District 
administrative  boundary  that  part  of  the 
Fort  Hall  Indian  Reservation  within  the 
area  described  below: 

Boise  Meridian 

T.  5  S.,  R.  32  E. 

All. 
T.  5  S.,  R.  33  E. 

All. 
T.  8  S.,  R.  32  E. 

All. 
T.  6  S..  R.  33  E. 

All. 
T.  7  S..  R.  32  E. 

All. 
T.  7  S..  R.  33  E. 

All. 
T.  8  S..  R.  32  E. 

All. 
T.  8  S..  R.  33  E. 

All. 
T.  9  S.,  R.  32  E. 

All. 
T.  9  S..  R.  33  E. 

All. 
T.  10  S..  R.  33  E. 

Sees.  1  to  5  inclusive; 

Sec.  6  NEV4.  SEy4NWy4: 

Sec.  a  NWy4NEV4,  NViNWV4,  SEy4NW'/«, 

E'/2swy4,  swy4swy4.  sevi: 

Sees.  9  to  12,  inclusive. 
T.  10  S.,  R.  34  E. 

Sees.  6  and  7. 

This  transfer  of  jurisdiction,  which  became 
effective  on  October  18, 1988,  will  not  affect 
the  status  or  use  of  the  public  lands  involved. 
Pieter  ].  Van  Zanden, 
Associate  State  Director. 

Dated:  November  18, 1988. 
(FR  Doc.  88-27603  Filed  11-29-88;  8:45  am) 
BILUNG  CODE  4310-GG-M 


(UT-080-09-4830-121 

Utah  Vernal  District;  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Vernal  District 
Advisory  Council  Business  Meeting. 


SUMMARY:  Notice  is  hereby  given  that 
the  Vernal  District  Advisory  Council 
will  hold  a  business  meeting  on 
Monday.  November  14. 1988, 
commencing  at  6:30  pm.  The  meeting 
will  be  held  in  the  Vernal  District  Office 
Conference  Room  at  170  South  500  East. 
Vernal,  Utah. 

Meeting  agenda  will  include  the 
following  items: 

1.  The  Archer  Phosphate  Exploration 
Permits, 

2.  The  Diamond  Mountain  Resource 
Management  Planning  Effort. 

3.  The  Brown's  Park  Prescribed  Burns. 

4.  Follow-up  issues  from  the  Book 
Cliffs  summer  tour,  and 

5.  Items  at  large  from  the  Advisory 
Council. 

The  meeting  is  open  to  the  general 
public  and  a  brief  period  will  be  allotted 
for  the  public  to  address  the  council 
should  they  desire  to  do  so.  Those  who 
desire  to  comment  must  contact  the 
District  Manager,  David  E.  Little,  no 
later  than  Wednesday,  November  9th.  In 
the  event  that  several  folks  should  want 
to  comment,  it  may  be  necessary  to 
place  a  time  limit  on  each  presentation. 

Persons  with  questions  or  desiring 
more  information  about  this  notice 
should  contact:  David  E.  Little,  District 
Manager,  Vernal  District  Office — BLM, 
170  South  500  East,  Vernal,  UT  84078, 
(801)  789-1362. 

A  written  copy  of  the  proceedings  of 
the  business  meeting  will  be  maintained 
at  the  District  Office  and  will  be 
available  for  public  review. 

Sincerely. 
David  E.  Little. 
District  Manager 

Date;  November  3. 1988. 
[VR  Doc.  88-27608  Filed  11-29-88;  8:45  am] 

BILLING  CODE  4310-OO-M 


(OR  40438;  OR-OSO-09-4212-14:  GP9-0471 

Proposed  Direct  Sale,  Oregon 

November  22. 1988. 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action. 

,  The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat.  2750; 


43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719),  at  not  less  than  the 
appraised  fair  market  value: 

Willamette  Meridian,  Oregon, 

T.  2  S.,  R.  6  E.. 
Sec.  23,  Lot  2 

Containing  0.73  acres  in  Clackamas 
County.  Oregon. 

The  above-described  land  has  not  yel 
been  appraised.  Anyone  wishing  to 
know  the  appraised  value  may  inquire 
at  the  address  shown  below. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above-described 
land  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  mining  laws,  except  the 
mineral  leasing  laws.  The  segregative 
effect  of  this  notice  shall  terminate  upon 
issuance  of  the  patent,  upon  publication 
in  the  Federal  Register  of  a  termination 
of  the  segregation  or  270  from  the  date 
of  publication,  whichever  occurs  first. 

The  parcel  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  department  or  agency. 
The  parcel  contains  a  residence,  which 
overlooks  the  Sandy  River,  and  is 
located  in  an  area  zoned  "Rural 
Residential/Farm  Forest/5-acre 
minimum  lot  size"  by  Clackamas 
County.  The  sale  is  consistent  with  the 
Eastside  Management  Framework  Plan 
and  the  public  interest  will  be  served  by 
offering  this  land  for  sale. 

The  parcel  is  being  offered  to  Robert 
W.  Messman  using  direct  sale 
procedures  authorized  under  43  CFR 
2711.3-3  because  of  his  equity  in  the 
improvement.  The  land  will  be  sold  to 
Mr.  Messman  at  fair  market  value 
without  competitive  bidding. 

Terms  and  Conditions 

The  terms,  conditions,  and 
reservations  .'ipplicable  to  the  sale  are 
as  follows; 

1.  Mr.  Messman  will  be  required  to 
submit  proof  that  he  is  a  U.S.  citizen  and 
is  18  years  of  age  or  more.  He  will  also 
be  required  to  submit  a  deposit  of  either 
cash,  bank  draft,  money  order,  or  any 
combination  thereof  for  not  less  than  20 
percent  of  the  appraised  value.  The 
remainder  of  the  full  appraised  price 
must  be  submitted  prior  to  the 
expiration  of  180  days  from  the  date  of 
the  sale.  Failure  to  submit  the  remainder 
of  the  full  appraised  price  shall  result  in 
the  cancellation  of  the  sale  and  the 
forfeiture  of  the  deposit. 


2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act.  Mr.  Messman 
must  include  with  his  bid  deposit  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

3.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  Stdtcs 
under  43  U.S.C.  945. 

4.  The  patent  will  be  issued  subject  to 
all  valid  existing  rights  and  reservations 
of  record. 

5.  Mr.  Messman  will  be  required  to 
execute  a  perpetual  scenic  easement  to 
the  United  States  which  constitutes  a 
covenant  running  with  the  land,  that 
bars  the  cutting  or  disturbance  of  the 
vegetation  on  that  portion  of  the  land 
forming  the  steep  bar^  along  the  Sandy 
River.  J 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  address  below. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
the  proposed  sale  to  the  Clackamas 
Area  Manager,  Salem  District  Office. 
1717  Fabry  Road  SE.,  Salem.  OR  97306. 
Any  adverse  comments  will  be  reviewed 
by  the  Salem  District  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Peter  J.  Schay. 

Acting  Clackamas  Area  Manager. 
(FR  Dor.  27606  Filed  11-29-88;  8:45  am| 

BILLING  CODE  4310-33-M 


Bureau  of  Land  Management 

IU-62285,  U-62294,  U-62295,  li-«2296.  U- 
62297,  U-62298  (UT-040-09-4212-14)| 

Realty  Action;  Sale  of  Public  Lands  in 
Iron  County,  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1713).  public  land 
described  as  follows  is  proposed  for  sale 
by  competitive  saled  bidding  at  no  less 
than  the  appraised  fair  market  value: 


Legal  description 


Acres 


Appraisfjd 

value 


Parcel 


T   34  S  . 

T    34  S.. 


R   17  W.  SLM.  Sec  34,  S"-! 
R   16  W.  SLM,  Sec  6.  Lot  5. 


320  OO 
37  84 


S27.200  00 
500  00 


U-62285 
U-62294 


>  « 


■pU. 


48318  Federal  Register  /  Vol.  53.  No.  230  /  Wednesday.  November  30,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  230  /  Wednesday.  November  30,  1988  /  Notices 


48319 


Legal  description 


34  S,  R   17  W., 

35  S..  R.  17  W, 
35  S,  R.  17  W., 
35  5..  R.  17  W, 

Total  Acres  ... 


SLM.  Sec  35,  NE'i.. 
SLM.  Sec  11.  NW'/4., 
SLM.  Sec  14,  NE'/4.. 
SLM.  Sec.  23,  NWV4. 


Acres 


160.00 
160.00 
160.00 
160.00 


977  64 


Appraised 
value 


14,400.00 
14,400  00 
15.200  00 
14,400.00 


Parcel 


U-62295 
U-62296 
U-62297 
U-62298 


SUMMARY:  The  purpose  of  the  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  uneconomical  to  manage  by  a 
government  agency. 

DATES:  Comments  must  be  submitted  by 
February  17, 1989.  The  sale  will  be  held 
on  March  7. 1989  at  10:00  a.m. 

ADDRESS:  The  Beaver  River  Resource 
Area  Office  at  444  South  Main,  Cedar 
City,  Utah  84720.  (801)  586-2458  is  the 
location  where  detailed  information 
concerning  the  sale,  including  bidding 
procedures,  is  available.  This  is  also  the 
address  to  which  comments  should  be 
sent  and  the  location  where  the  sale  will 
be  held. 

SUPPLEMENTARY  INFORMATION:  The 
terms  and  conditions  applicable  to  the 
sale  are: 

1.  The  sale  will  be  for  the  surface 
estate  only.  Minerals  will  remain  with 
the  United  States  Government. 

2.  There  is  reserved  to  the  United 
States,  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1980,  26  Stat.  391.  43  U.S.C.  945. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights. 

4.  If  the  public  lands  are  not  sold 
pursuant  to  this  notice,  they  will  remain 
available  for  sale  on  a  continuing  basis 
until  sold  or  removed  from  the  market. 
Sealed  bids  for  subsequent  sales  may  be 
submitted  at  any  time;  however,  they 
must  be  submitted  at  the  Beaver  River 
Resource  Area  Office  and  will  only  be 
opened  at  10:00  a.m.  the  first  Tuesday  of 
each  month. 

Any  comments  received  during  the 
comment  period  will  be  evaluated  and 
the  District  Manager  may  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action 
notice  will  be  the  final  determination  of 
the  Department  of  the  Interior. 

Date:  {>Jovembcr  17. 1988. 
Gordon  R.  Staker. 
District  Manager. 
|FR  Doc.  88-27607  Filed  11-29-88:  8:45  am] 

BILLING  CODE  4310-OO-M 


[  00-920-89-4 111-15;  COC4 1 777 1 

Colorado;  Proposed  Reinstatement  of 
Oil  and  Gas  Lease 

November  21. 1988. 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease 
COC41777  for  lands  in  Rio  Blanco 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  and  royalties  accruing  from  July 
1, 1988,  the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  S5.00  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended. 
(30  U.S.C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  July  1, 1988,  subject  to 
the  original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 
Evelyn  W.  Axelson. 

Chief.  Fluid  Minerals  Adjudication  Section. 
[FR  Doc.  88-27550  Filed  11-29-88:  8:45  am| 
BILLING  CODE  4310-JB-M 


(AZ-020-09-4212-13;  A-23177] 

Public  Land  Exchange  in  Mohave 
County,  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action: 

Exchange,  Public  Land.  Mohave  County 

Arizona. 

SUMMARY:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  18  N..  R.  21  W., 


Sec.  19.  NE'/i,  E'/2SE'/4. 
Containing  240.00  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Joseph  E.  &  Sarah 
Ann  Hancock.  Frank  Hood  Trane  and 
Allen  Farwell  Trane,  of  Bullhead  City. 
Arizona,  or  their  assigns: 

Gila  and  Salt  River  Meridian 

T.  20  N..  R.  20  W.. 

Sec.  23.  WV2SWy4SEV4.  SWA.  S'/2NW'/4, 

NW'/4NWV4. 
T.  27  N.,  R.  16  W., 
Sec.  l.S'/2SE'/4. 
T.  28  N..  R.  15  VV., 
Sec.  17.  S\'i.  of  the  west  1340  feet  of  lot  1,  lots 

2.3.  and  4.  except  the  west  1340  feet 

thereof. 
T.  28  N..  R.  16  W., 
Sec.  27.  All: 

Sec.  34.  NE'/4NE'/4NWy4: 
Sec.  35.  N'/!NE'/4NWV4NWV4.  N'/2NW'/4N 

WAN W  '/4.  SW  V4NW  y4N W  V4NW  '/4. 
Containing  1.085.12  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 
(a)  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890. 

2.  Subject  to:  (a)  Restrictions  that  may 
be  imposed  by  the  Mohave  County 
Board  of  Supervisors  in  accordance  with 
county  flood  plain  regulations  estblished 
under  Resolution  No.  84-10  adopted  on 
December  3, 1984,  as  amended;  (b)  right- 
of-way  to  Joseph  E.  Hancock  for  a 
drainage  channel  diversion  dike  (AZ- 
14645). 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservation: 

1.  All  minerals  to  the  Santa  Fe  Pacific 
Railroad  Company  together  with  the 
right  to  prospect  for.  mine,  and  remove 
same. 

2.  Easement  for  a  road. 

The  purpose  of  the  exchange  is  to 
consolidate  federal  land  to  facilitate 
resource  management  in  range,  wildlife 
and  recreation  and  to  dispose  of  land 
with  speculative  development  potential. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from 
operation  of  the  public  land  laws  and 
the  mining  and  mineral  leasing  law.  but 
not  Title  V  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  This 


.i 


segregation  will  terminate  upon  the 
issuance  of  a  deed  or  patent  or  two 
years  from  the  dale  of  publication  of  this 
Notice  in  the  Federal  Register  or  upon 
publication  of  a  Notice  of  Termination. 

Detailed  information  concering  this 
exchange  may  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Beverly  Avenue.  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publications  of 
this  Notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoeniz.  Arizona  85027.  Any  Adverse 
comments  will  be  evaluated  by  the  Stale 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Date:  November  21. 19ii8. 
Henri  R.  Bisiwn. 
District  Manager. 
|I"R  Doc.  88-27551  Filed  n-2J>-8«;  8:45  am| 

BILLING  CODE  4310-32-M 


IOR-942-09-4730-12:  GP9-031) 

Filing  of  Plats  of  Survey;  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  23  S..  R.  8  W..  acct-plud  September  30.  1988 
T.  28  S..  R.  9  W.,  accepted  September  30.  1988 

Washington 

T.  10  N..  R.  18  E..  accepted  October  14. 1988 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  825  NE. 
Multnomah,  Portland.  Oregon  97208,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 


plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
sur\'py  must  file  with  the  State  Director. 
Bureau  of  Land  Management.  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  825  NE. 
Multnomah  Street.  P.O.  Box  2965. 
Portland,  Oregon  97208. 

Dated:  November  16.  1988. 

B.  LaVelle  Black. 

Chir''.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  88-27.'>49  Filed  11-29-88:  8:45  am) 

BILLtNG  CODE  4310-33-M 


INM-940-09-4730-121 

Filing  of  Plat  of  Survey;  New  Mexico 

November  15,  1988. 

The  plats  of  survey  described  below 
are  on  open  file  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
pending  official  filing.  Effective  at  10:00 
a.m.  on  January  16, 1989,  they  will  be 
considered  to  be  officially  filed. 

A  survey  representing:  The  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  21,  Townshp  12  North,  Range 
10  West,  Indian  Meridian.  Oklahoma, 
executed  under  Group  No.  52.  Officially 
filed,  effective  on  January  16. 1989. 

The  dependent  resurvey  of  a  portion 
of  the  Third  Standard  Parallel  North,  a 
portion  of  the  subdivisional  lines,  a 
portion  of  the  adjusted  record  meanders 
of  the  right  bank  of  the  North  Fork  of  the 
Canadian  River  in  section  2,  and  the 
reestablishmenl  of  a  portion  of  the  1873 
left  bank,  the  survey  of  partition  lines, 
and  the  survey  of  the  1873  medial  line  of 
the  avulsed  portion  of  the  North  Fork  of 
the  Canadian  River  in  section  2. 
Township  12  North.  Range  7  West. 
Indian  Meridian,  Oklahoma,  executed 
under  Group  52.  Officially  filed, 
effective  on  January  16.  1989. 

The  supplemental  plat  correcting 
lottings  in  section  22,  Township  12 
North.  Range  10  West.  Indian  Meridian. 
Oklahoma. 


These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office.  Burc.Tu  of 
land  Management.  P.O.  Box  1449.  Santa 
le.  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
fohn  P.  Bennett. 

Chir''.  Branch  of  Cadastral  Survey. 
[\R  Doc.  88-27567  Filed  11-29-88;  8:45  amj 
BILLING  CODE  4310-FB-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-190J 

Certain  Softbalis  and  Polyurethane 
Cores  Therefor;  Decision  To  Review 
Initial  Determination 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  an  initial  determination  (ID) 
finding  no  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in  the 
above-captioned  investigation  and  to 
request  briefs  on  the  issues  under 
review.  Notice  is  also  given  that  the 
commission  has  determined  to  defer 
consideration  of  Motions  Nos.l90-39-C 
and  190-41-C  until  its  review  of  the  ID. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Herrington.  Esq.,  Office  of  the 
General  Counsel,  U.S  International 
Trade  Commission.  500  E  St..  SW.. 
Washington.  DC  20436.  telephone  202- 
252-1092.  Hearing-impaired  individuals 
may  contact  the  Commission's  TDD 
terminal  at  202-252-1810. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
and  Commission  interim  rules  210.53-.56 
(53  FR  33070-71.  Aug.  29,  1988).  On 
September  22, 1988,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  in  the  investigation  finding  no 
violation  of  19  U.S.C.  1337.  Compl.iinant 
Lannom  Manufacturing  Co..  Inc..  and  the 
Commission  investigative  attorney  (lA) 
have  petitioned  for  review  of  that  ID.  A 
response  to  the  lA's  petition  was  filed 
bv  respondent  Success  Chemicals  Co., 
Lid. 

Having  examined  the  record  in  this 
investigation,  including  the  ID.  the 
petitions  for  review,  and  the  response  to 
the  lA's  petition,  the  Commission  has 
concluded  that  review  of  the  ID  is 
warranted  on  the  issues  of  patent 
infringement,  industry,  efficient  and 
economic  operation,  and  injurj'.  The 
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Commission  is  particularly  interested  in 
the  following  questions: 

1.  Whether  the  ID  properly  construed 
claim  3  of  the  patent  in  controversy, 
particularly  as  to  the  following  issues: 

a.  The  appropriate  art  or  arts  into 
which  the  claimed  invention  falls  and 
the  level  of  ordinary  skill  in  that  art  or 
arts: 

b.  Whether  the  ID  properly  construed 
the  term  "flexible"  as  being  a  term  of  art 
rather  than  giving  it  its  ordinary 
meaning;  and 

c.  Whether  the  ID  properly  limited 
claim  3  to  the  two  polyurethane 
formulations  disclosed  by  name  in  the 
patent  specification; 

2.  Whether  the  ID  properly  construed 
the  terms  in  the  phrase  "appearance, 
physical  characteristics  and 
dimensions  '  in  claim  3  and.  if  not,  the 
proper  construction  of  those  terms: 

3.  Whether  complainant  or  respondent 
has  the  burden  of  proof  on  the  questions 
described  in  subparagraphs  l.a-l.c  and 
2,  above; 

4.  Whether  the  ID  properly  found  no 
infringement  by  the  accused  imported 
devices  of  Success  and  whether  there  is 
infringement  by  any  of  the  other 
accused  imported  devices; 

5.  Whether  the  ID  properly  defined  the 
relevant  domestic  industry;  and 

6.  Whether  the  ID  correctly  found  that 
the  provisions  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
(OTCA)  that  eliminated  the  elements  of 

(1)  injury  to  the  domestic  industry  and 

(2)  efficient  and  economic  operation  of 
that  industry  are  applicable  to  this 
investigation  and  whether,  as  a 
consequence,  the  ID's  findings  on 
efficient  and  economic  operation  and  on 
effect  or  tendency  to  sustantially  injure 
or  destroy  an  industry  in  the  United 
States  should  be  vacated.  In  this  regard. 
the  Commission  is  particularly 
interested  in  the  following  questions: 

a.  Whether  the  provisions  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  operate  retroactively  to 
deprive  a  respondent  of  a  "right '  to 
proof  on  injury  to  a  domestic  industry  as 
a  prerequisite  to  relief  or  as  a  defense  in 
a  section  337  investigation:  and 

b.  Whether  there  is,  in  fact,  such  a 
right. 

To  the  extent  that  parties  to  the 
investigation  have  already  briefed  these 
question*,  their  submissions  in  response 
to  this  notice  may  incorporate  the 
relevant  portions  of  the  documents 
setting  forth  those  arguments  by 
reference. 

Because  the  issues  raised  in  Motions 
Nos.  19(>-39-C  and  190-41-C  are 
identical  to  the  issues  regarding  the 


applicability  of  the  OTCA.  supra,  the 
Commission  has  decided  to  defer 
consideration  of  those  motions  until  it 
considers  the  issues  in  the  context  of  the 
ID. 

If  the  Commission  finds  that  a 
violation  of  section  337  has  occurred,  it 
may  issue  (1)  an  order  which  could 
result  in  the  exclusion  of  the  subject 
articles  from  entry  into  the  United 
States  and/or  (2)  cease  and  desist 
orders  which  could  result  in  one  or  more 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in  the 
importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  firm  of 
remedy,  if  any,  which  should  be  ordered. 

If  the  Commission  concludes  that  a 
violation  of  section  337  has  occurred 
and  contemplates  some  form  of  remedy, 
it  must  consider  the  effect  of  that 
remedy  upon  the  public  interest.  The 
factors  which  the  Commission  will 
consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  upon  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  the 
U.S.  production  of  articles  which  are  like 
or  directly  competitive  with  those  which 
are  the  subject  to  the  investigation,  and 
(4)  U.S.  consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  which  address  the 
aforementioned  public  interest  factors  in 
the  context  of  this  investigation. 

If  the  Commission  finds  that  a 
violation  of  section  337  has  occurred 
and  orders  some  form  of  remedy,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

Written  Submissions 

The  parties  to  the  investigation  and 
interested  government  agencies  are 
encouraged  to  file  written  submissions 
on  the  issues  under  review  and  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  proposed  cease 
and  desist  order(s)  for  the  Commission's 
consideration.  Persons  other  than  the 
parties  and  government  agencies  may 
file  written  submissions  addressing  the 
issues  of  remedy,  the  public  interest. 


and  bonding.  Written  submissions  must 
be  filed  by  December  14, 1988.  Reply 
submissions  must  be  filed  by  December 
23. 1988. 

Additional  Information 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
containing  confidential  information 
approved  by  the  Commission  for 
confidential  treatment  will  be  treated 
accordingly.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Office  of  the  Secretary. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  500  E  St.,  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000. 

By  order  of  the  Commission. 

Issued:  November  23.  1988. 
Kenneth  R.  Mason, 
Secrptary. 
|FR  Doc.  88-27613  Filed  11-29-88:  8:4.5  am) 
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(Investigation  No.  701-TA-296  (Final) j 

Certain  Steel  Wheels  from  Brazil 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  final 
countervailing  duty  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-296  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  (the  act)  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 


imports  from  Brazil  of  steel  wheels.' 
provided  for  in  item  692.32  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 
that  have  been  found  by  the  Department 
of  Commerce,  in  a  preliminary 
determination,  to  be  subsidized  by  the 
Government  of  Brazil.  Commerce  also 
initiated  an  upstream  subsidy 
investigation  on  steel  wheels  from 
Brazil.  Commerce  therefore  has  165  days 
after  its  preliminary  determination  in 
which  to  issue  its  final  determination 
and  it  is  scheduled  to  make  its  final 
determination  no  later  than  April  7, 
1989.  The  Commission  will  not  establish 
a  schedule  for  the  conduct  of  this 
investigation  until  the  Department  of 
Commerce  makes  a  preliminary 
determination  in  a  currently  ongoing 
antidumping  investigation  on  steel 
wheels  from  Brazil.  The  date  of  that 
preliminary  is  scheduled  to  be  January  5. 
1989. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207.  subparts  A  and  C  (19  CFR  part  207 
as  amended,  53  FR  33034.  August  29. 
1988).  and  part  201,  subparts  A  through 
E  (19  CFR  part  201). 
EFFECTIVE  DATE:  October  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-252-1180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background.  This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  act  (19  U.S.C.  1671)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain  steel 


'  Thi'  products  covered  t>y  'his  iiufslifjation  arc 
slid  whfcls  currently  p'd.Klt'd  for  in  item  692..')2.HI 
»r  the  Tariff  SKhvdtiles  of  I  hi'  I'lrwd  Stalim 
Aiinotalcd (I'SL/SAI  and  classifialilc  in  f/wiiitiiiii'cil 
lan^fSihfdtilf  (NTS)  subheadinp  871)8.70.80.  The 
niiTcliandise  includes  steel  wlieels.  asscmliled  or 
iinHssemliled.  consisting  of  a  di.sc  and  h  rim. 
di'Sijuned  to  lie  mounted  with  both  tube  type  and 
lulH-less  pneumatic  tires,  in  wheel  diameter  si/es 
ranjjinp  from  1.1.0  inches  to  10.5  inches,  inclusive. 
and  generally  for  use  on  passenger  automobiles, 
light  trucks  and  other  vehicles. 


wheels.  The  investigation  was  requested 
in  a  petition  filed  on  July  29. 1988,  by 
Kelsey  Hayes  Company,  Romulus.  MI.  In 
response  to  that  petition,  the 
Commission  conducted  a  preliminary 
countervailing  duty  investigation  and. 
on  the  basis  of  information  developed 
during  the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merchandise 
(53  FR  11351.  April  6. 1988). 

Participation  in  the  investigation. 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list.  Pursuant  to  §  201.11(d)  of 
the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3  as  amended.  53,  FR  33034.  33041). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order.  Pursuant  to  §  207.7  (a) 
of  the  Commission's  rules  (19  CFR 
207.7(a),  as  amended  53  FR  33034, 
33041),  the  Secretary  will  make 
available  business  proprietary 
information  gathered  in  this  final 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been  filed 


with  all  the  parties  that  are  authorized 
to  receive  such  information  under  a 
protective  order. 

Authority:  This  investigiilion  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuiint  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  No\eml)cr  23.  1988. 
Kenneth  R.  Mason. 
Secnttary. 

[FR  Doc.  e8-27(>14  Filed  11-29-88:  8:45  am| 
BILLING  CODE  702(H)2-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  313581 

Central  Mictiigan  Railway  Co.  and 
Detroit  &  Mackinac  Railway  Co.;  Joint 
Use  of  Track  and  Terminal  Facilities 
Exemption 

Central  Michigan  Railway  Company 
(CMR)  and  Detroit  &  Mackinac  Railway 
Company  (D&M)  have  filed  a  notice  of 
exemption  for  their  joint  use  of  track 
and  terminal  facilities  in  the  Bay  City, 
MI.  area.  Pursuant  to  the  agreement 
between  these  railroads,  CMR  and  D&M 
will  jointly  use  CMR  and  D&M  track 
between  the  Bay  City,  Ml,  area,  and 
Kawkawlin.  MI,  that  leads  into  their  Bay 
City  terminals,  and  these  terminal 
facilities.  Specifically,  D&M  and  CMR 
will  jointly  use  D&M's  track  and 
terminal  facilities  in  the  Bay  City  area 
from  approximately  Bangor  Street  to 
Wilder  Street  and  from  Wilder  Street  to 
the  D&M/CMR  junction  near  Marquette 
Street  (and  all  D&M  track  connecting 
thereto).  Additionally,  D&M  and  CMR 
will  jointly  use  the  CMR  track  and 
terminal  facilities  from  the  CMR/D&M 
junction  at  Bay  City  to  Derde  Park  and 
then  to  the  CMR/D&M  junction  located 
near  Boy  Scout  Street  in  Kawkawlin. 
Pursuant  to  this  joint  use  arrangement. 
CMR  and  D&M  will  be  able  to  route 
traffic  more  efficiently,  and  a\oid  the 
use  of  parallel,  redundant  tracks  and 
terminal  facilities.  The  transaction  is 
expected  to  be  consummated  on  or 
about  November  19.  1988. 

CMR  and  D&M  are  Class  III  railroads 
which  are  commonly  controlled  by  the 
Straits  Corporation,  a  holding  company. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3).  It  is 
a  transaction  that  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
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change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  who  may  be 
affected  by  the  transaction  will  be 
protected  pursuant  to  Norfolk  & 
Western  Ry.  Co.— Trackage  Ri^^ts— 
BN.  354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  tmder  49  CFR 
1180.2(d)(3).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on: 
Kimberly  A.  Madigan,  Weiner. 
McCaffrey,  Brodsky  &  Kaplan.  P.C.. 
Suite  800, 1350  New  York  Ave.,  NW., 
Washington.  DC  20005-^797. 

Decided:  November  9, 1988. 

By  the  Commission.  Jane  F.  Min:k;ill. 
Director.  Office  of  Proceeding.s. 
Noreta  R.  McGee. 
Secretary. 
(KR  Doc.  88-27188  Filed  11-29-88;  &.^h  am) 

BILLING  CODE  7035-«1-« 


[  Finance  Oock««  N*.  313S1) 

Fort  Worth  «  Dallas  Railroad  Co^ 
Acquisition  and  Operation  Exemption, 
Missouri  Pacific  Railroad  Co. 

Fort  Worth  &  Dallas  Railroad 
Company  (FWDR)  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
approximately  1.29  miles  of  rail  line  of 
Missouri  Pacific  Railroad  Company  (MP) 
in  Fort  Worth,  TX.  The  route  consists  of 
two  non-contiguous  segments.  The  first 
segment  of  0.61  miles  extends  from 
milepost  736.30  at  Northeast  21st  Street. 
to  a  point  near  North  Fort  Worth 
Historical  District;  the  second  segment 
of  aca  miles  extends  from  the  SL  Louis 
Southwestern  Railway  Company 
junction  near  Nortiicast  23rd  Street  to  a 
point  near  Northeast  28th  Street' 
FIVDR  will  also  acquire  incidental 
trackage  rights  to  operate  over  1.646  feet 
of  line  between  the  two  segments  owned 
by  St.  Louis  Southwestern  Railway 
Company.  The  transaction  was 
consummated  November  4. 1988. 
Additionally,  FWDR.  which  will  be  a 
Class  III  carrier,  will  issue  securities,  an 
exempt  transaction  under  49  CFR  1175.1. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Kevin  M. 
Sheys,  Weiner,  McCaffrey.  Brodsky,  ft 
Kaplan,  P.C„  Suite  800, 1350  New  York 
Avenue.  NW.,  Washington,  DC  20005- 


'  FWDR  iiidicjtes  thji.  except  vvhiTc  iiidicitrJ 
dbove.  there  jre  no  milepost  ilesignjiions  on  n'hor 
SPXniimtof  this  property 


4797,  and  Joseph  D.  Antlofer,  Missouri 
Pacific  Railroad  Company,  1416  Dodge 
Street,  Room  830,  Omaha,  NE  68179. 

The  Texas  Historical  Commission  iias 
detennined  that  the  involved 
transaction  should  have  no  effect  on 
properties  eligible  for  Usting  in  the 
National  Register  of  Historic  Places. 
Therefore,  no  condition  in  this  regard 
will  be  imposed. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  lG505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  21. 1988. 

By  the  Commission.  Jane  F.  Mackail. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Svcwtary. 
|FR  Doc.  8»-2747«  Filed  11-29-68;  8:45  ami 

BILLING  CODE  7a35-OI-M 


[Finance  Docket  No.  313«2] 

Fort  Worttt  &  DaHas  RaUroad  Co^ 
Trackage  Rights— Fort  Worth  ft 
Western  Railroad  C04  Exemption 

Fort  Worth  &  Dallas  Railroad 
Company  (FWDR)  has  agreed  to  grant 
local  and  overhead  trackage  rights  to 
Fort  Worth  »  Western  Railroad 
Company  (FWWR)  over  two  non- 
contiguous segments  of  FWDR's  rail  line 
located  in  Fort  Worth.  TX.  The  first 
segment  extends  from  a  point  near 
Northeast  21st  Street  to  a  point  near  the 
North  Fort  Worth  Stockyards  Historical 
District.  The  second  segment  extends 
from  the  St.  Louis  Southwestern  Railway 
Company's  junction  near  Northeast  23rd 
Street  to  a  point  near  Northeast  28th 
Street.  The  trackage  rights  became 
effective  on  or  after  November  12, 1988. 

FWDR  and  FWWR  are  rail  c«»rriers 
commonly  controlled  by  THr.nntula 
Corporation. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  118a2(d)(3).  It  is 
a  transaction  that  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outs»<Je  the  corporate  family. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(3)  and  (7).  Petitions  to  nrvoke 
the  exemption  under  49  U.S.C  10.'i05(d) 
may  be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 


the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate.  360 
I.C.C.  653  (1980). 

Dated:  November  21.  1988. 

By  the  Commission.  Jane  F.  Mack^ll. 
Director.  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

(PR  Doc  80-27477  Filed  11-29-88;  8:45  am) 

BILLING  COOC  7O3S-01-M 


[Docket  No.  AB-6  (Sub-No.  304)1 

Burlington  Northern  Railroad  Co.; 
Abandonment  Between  Sutton  ftnd 
Clay  Center  in  Clay  County,  NE, 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  11.78-mite  rail  line  between  Sutton 
(milepost  106.46)  and  Clay  Center 
(milepost  94.68)  in  Clay  County.  NE.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  Liter  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  bt^  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  100«)3 
and  49  CFR  Part  1152. 
Noretd  R.  McGee. 
Secretary. 

|FR  Doc.  88-27304  Filed  11-29-88;  8:4.3  .im| 
BILLING  CODE  703».«1-W 


[Docket  No.  AB-5S  (Sub-No.  26»)i 

CSX  Transportation,  Inc.; 
Abandonment;  Between  Abbeville  and 
Grintes  in  Henry  and  Dale  Counties, 
AL;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  (DSX 
Transpoitiition.  Inc.  to  abandon  its 


26.73-mile  rail  line  between  Grimcrs 
(milepost  ANF-789)  and  Abbeville 
(milepost  ANF-eiG.O)  in  Henry  and  DuU; 
Counties,  Alabama.  The  abandonment 
certificate  will  become  effective 
December  14, 1988  unless  the 
Commission  also  finds  that:  (1)  A 
financid'.ly  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from  the 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Decided:  Novemlisr  2.1.  1M88. 
Noreta  R.  McGee, 
Sivrvtary. 

|FR  Doc.  88-27579  Filed  11-2!M18:  8:45  am] 
BILLING  CODE  703S-OI-M 


(Docket  No.  AB-55  (Sub-No.  269)1 

CSX  Transportation,  Inc.; 
Abandonment;  Between  Bremo  and 
Dlllwyn  in  Fluvanna  and  Buckingham 
Counties,  Va;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  to  abandon  its  17.3- 
milc  rail  line  between  Bremo  (milepost 
0.0)  and  Dillwyn  (milepost  17.3)  in 
Fluvanna  and  Buckingham  Counties. 
Virginia.  The  abandonment  certificate 
will  become  effective  December  14. 1988 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from  the 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  .the  offer:  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Oecidid:  Nov  einlurr  23.  190*1. 
Noreta  R.  McGee, 
Svcretury. 

\W.  Doc.  8«-27.i80  Filed  11-29-88;  8:45  amj 
BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

o 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Hawaiian  Electric 
Company.  Inc.  (HECO).  Civil  Action  No. 
88-00730  ACK,  was  lodged  on  October  3, 
1988  in  the  United  Stales  District  Court 
for  the  District  of  Hawaii.  The 
Complaint  in  this  action  sought  civil 
penalties  and  injunctive  relief  from 
HECO  for  operating  a  141-megawatt,  oil- 
fired,  steam-electric  generating  unit  near 
Kahe  Point.  Hawaii  ("Kahe  Unit  No.  6") 
in  violation  of  the  Clean  Air  Act  (the 
"Act").  42  U.S.C.  7401.  et  seq. 
Specifically.  HECO  operated  Kahe  Unit 
No.  6  to  emit  particulate  matter  ("PM") 
and  oxides  of  nitrogen  ("NO,")  in  excess 
of  the  emission  levels  set  by  the 
Environmental  Protection  Agency  in  a 
prevention  of  significant  deterioration 
(PSD)  permit  issued  to  HECO  on  January 
25, 1981.  The  proposed  Consent  Decree 
requires  HECO  to  pay  a  civil  penalty  of 
$79,000.  The  Consent  Decree  also 
requires  HECO  to  install  low-NO, 
burners  which  will  satisfy  the  control 
technology  requirements  for  NO,  for  the 
PSD  permit,  and  establish  a  process 
whereby  HECO  may  apply  for  and 
receive  revised  permit  limits  for  PM. 
_     The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  Statcti 
v.  Hawaiian  Electric  Companv.  Inc. 
(HECO).  D.J.  Ref.  No.  90-5-2-1-1123. 

The  Consent  Decree  may  be  examined 
at  the  office  of  the  Environmental 
Protection  Agency,  215  Fremont  Street. 
San  Francisco.  California.  94105.  and  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Washington, 
DC  20530,  Room  1541.  Copies  of  the 
Consent  Decree  can  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section  at 
the  above  address.  There  is  a  copying 
charge  of  Si  .80  reflecting  a  rate  of  S.IO 


per  page  for  the  18-page  decree.  Checks 
should  be  made  payable  to  the 
Treasurer  of  the  United  States. 

After  the  requisit  Federal  Register 
Notice  is  published,  the  time  period  for 
comments  has  run.  and  the  comments,  if 
any.  have  been  evaluated,  the  court  will 
be  further  advised  as  to  any  action 
which  may  be  required  by  the  Court  at 
that  time.  During  the  pendency  of  the 
Register  Notice  comment  period  under 
28  CFR  50.7.  no  action  is  required  of  the 
Court. 
Roger  |.  Mar/.ulla, 

Assistant  Attorney  General.  Land  and 
Xatural  Resources  Division. 

(IE  Doc.  88-27563  Filed  n-S'MW:  8:45  am) 

BILLING  CODE  4410-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the  i 
Commission  the  authority  to  issue  and     1 
make  immediately  effective  any  i 

amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issuedifrom  November  7. 
1988  through  Novfember  18. 1988.  The 
last  biweekly  notice  was  published  on 
November  16. 1988  (53  FR  46136). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
fiicility  in  accordance  with  the  proposed 
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amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  pubUcation  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Befhesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  December  30, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Ucensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 


Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Whore  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  c.ill 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Proji^ct  Director):  petitioner's  name  and 
telephone  number;  date  petition  w.ts 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 


and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Carolina  Power  &  Light  Company  et  al., 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  No.  1,  Brunswick 
County,  North  Carolina 

Date  of  application  for  amendment: 
July  11, 1988 

Description  of  amendment  request' 
The  amendment  would  revise  the 
Technical  Specifications  to  change  the 
operability  and  surveillance 
requirements  related  to  the  anticipated 
transient  without  scram  (ATWS) 
recirculation  pump  trip  (RPT) 
instrumentation.  Specifically  it  would 
allow  modification  of  the  recirculation 
pump  trip  logic  from  one-out-of-two  to 
two-out-of-two.  In  addition  it  would 
permit  replacing  the  existing  digital 
pressure  instrumentation  with  analog 
instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists, 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
the  following  analysis  to  support  the 
finding  that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration: 

1.  The  revised  action  statements  provided 
for  Technical  Specification  3.3.6.1  and 
minimum  number  of  channels  required  to  be 
operable  listed  in  Table  3.3.8.1-1  reflect  a 
dosign  change  which  will  enhance  reliability 
of  the  RPT  system  and  reduce  the  number  of 
spurious  recirculation  pump  trips  caused  by  a 
single  malfunctioning  instrument.  The  revised 
action  statements  describe  the  actions  to  be 
taken  if  instruments,  channels,  or  trip 
systems  are  inoperable.  The  change  to  the 
minimum  number  of  channels  required  to  be 
operable  reflects  a  change  in  logic  from  one- 
out-of-two  to  two-out-of-two.  which  leads  to 
fewer  spurious  pump  trips  and  hence,  fewer 
transients. 

The  action  statements  have  been  revised  to 
accomplish  essentially  the  same  objective  as 
the  existing  action  statements  for  a  new, 
more  reliable,  logic  configuration.  They 
continue  to  ensure  that  proper  corrective 
measures  are  taken  in  a  timely  manner 
should  any  part  of  the  instrumentation 
become  inoperable.  These  actions  are 
consistent  with  the  guidance  provided  in  the 
GF.  BWR-4  Standard  Technical  Specification. 


The  modified  ATWS-RPT  system  will 
provide  additional  assurance  that  the 
recirculation  pumps  will  trip  when  necessary. 
The  modified  system  will  also  provide 
assurance  that  the  pumps  will  not  trip 
unnecessarily  and  thereby  initiate  a  plant 
transient  situation.  Since  plant  transients 
may  act  as  initiators  to  accidents,  reducing 
the  potential  for  a  transient  should  reduce  the 
possibility  of  an  accident.  Therefore,  the 
proposed  change  does  not  cause  an  increase 
in  the  probability  of  an  accident. 

The  ATWS-RPT  system  mitigates  the 
consequences  of  an  ATWS  event.  If  the 
pumps  do  not  trip  in  an  ATWS  event,  the 
consequences  of  the  event  are  worsened. 
Therefore,  by  increasing  the  reliability  of  the 
ATWS-RPT  system  and  thereby  increasing 
the  likelihood  that  the  recirculation  pumps 
will  trip  when  necessary,  the  consequences  of 
an  ATWS  event  will  be  reduced. 

Replacing  the  existing  digital  reactor  vessel 
pressure  switches  with  an  analog  pressure 
transmitter/master  trip  unit  configuration  will 
result  in  increased  system  reliability.  General 
Electric  Licensing  Topical  Report  NEDO- 
21617-A.  dated  December  1978.  describes  the 
analog  transmitter/trip  unit  system  for 
engineered  safeguards  sensor  trip  input.  The 
analog  pressure  transmitters  and  master  trip 
units  are  more  accurate  and  do  not  exhibit 
the  calibration  drift  characteristics  inherent 
in  the  existing  digital  pressure  switches.  The 
proposed  surveillance  schedule  for  the  analog 
instrumentation  will  ensure  equipment 
operability  and  is  consistent  with  the 
required  test  frequencies  for  other  analog 
equipment.  In  addition,  the  analog 
configuration  is  functionally  equivalent  to  the 
existing  digital  components.  Therefore,  the 
digital-to-analog  instrumentation 
modification  cannot  cause  an  increase  in  the 
probability  of  any  accident,  nor  can  it  cause  a 
change  in  the  consequences  of  an  accident. 

2.  The  ATWS-RPT  system  is  a  mitigative 
system:  i.e.,  it  causes  the  recirculation  pumps 
to  trip  in  response  to  a  signal  indicating  an 
ATWS  event  is  taking  place  as  opposed  to 
initiating  some  type  of  event.  By  increasing 
the  reliability  of  the  ATWS-RPT  function,  the 
potential  for  mitigation  of  an  ATWS  event  is 
enhanced.  No  other  accident  situations  are 
affected,  and  no  new  accidents  could  be 
initiated  by  the  enhanced  ATWS-RPT  logic. 
The  only  accidents  transients  affected  are  the 
ATWS  event,  whose  consequences  are 
improved  by  the  logic  change,  and  the 
tripping  of  one  or  both  the  recirculation 
pumps,  which  are  previously  analyzed 
conditions.  Thus,  no  new  accidest  situations 
are  created. 

The  proposed  modification  will  enhance 
the  ATWS-RPT  system  reliability  and 
improve  system  performance.  The  digital-to- 
analog  instrumentation  change  provides  a 
more  accurate  and  reliable  sensing  system.  It 
docs  so  in  essentially  the  same  manner  as 
before:  only  with  a  new.  more  accurate 
instrument.  Therefore,  the  proposed  change 
docs  not  create  the  possibility  of  a  new  or 
different  type  of  accident. 

3.  The  logic  change  will  result  in  fewer 
spurious  recirculation  pump  trips  due  to  a 
single  malfunctioning  instrument  and  will 
enhance  the  reliability  of  the  ATWS-RPT 
system.  The  instrumentation  will  ultimately 


provide  at  least  the  same  amount  of 
protection  as  the  existing  instrumentation: 
i.e..  the  recirculation  pump  will  trip  on  signals 
from  reactor  vessel  water  level  and/or 
reactor  vessel  pressure.  Therefore,  the  margin 
of  safety  is  not  reduced. 

The  replacement  of  the  existing  digital 
instrumentation  with  analog  equivalents 
provides  a  more  reliable  means  of  tripping 
both  recirculation  pumps  under  ATWS 
conditions.  Operability  of  the  ATWS-RPT 
system  is  assured  through  the  surxeillance 
requirements  provided  in  Table  3.3.6.1-3.  The 
surveillance  requirements  for  the  new 
instruments  provide  at  least  the  same 
operability  assurance  as  the  existing 
requirements.  Therefore,  the  margin  of  safety 
is  not  reduced. 

Based  on  the  above,  the  licensee  has 
determined  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  the 
determination.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh. 
North  Carolina  27602 

NRC  Project  Director:  Elinor  C. 
Adensam 

Carolina  Power  ft  Light  Company,  et  aL, 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  No.  1,  Brunswick 
County.  North  Carolina 

Date  of  application  for  amendment: 
August  1, 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  "Technical  Specifications  (TS)  to 
support  Cycle  7  operation,  as  detailed  in 
the  licensee's  submittal  dated  August  1, 
1988.  Attached  to  the  submittal  is  a 
comprehensive  reload  licensing  report 
prepared  by  the  General  Electric 
Company,  in  support  of  the  licensee's 
application  for  technical  specification 
changes. 

The  proposed  amendment  would 
specifically  change  the  TS  to  (1)  revise 
the  minimum  critical  power  ratio 
(MCPR)  safety  limit,  (2)  modify 
operating  limits  (average  power  range 
monitor  (APRM)  setpoints,  MCPR 
values,  maximum  average  planar  linear 
heat  generation  rate  (MAPLHGR)  values 
and  linear  heat  generation  rate  (LHGR) 
requirements]  for  Cycle  7,  (3)  revise  the 
values  of  mu  and  sigma  found  in 
Specification  3.2.3.2  to  conform  to  the 
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advanced  GEMINI/ODYN  analysis 
methods  and  add  a  reference  to  notch  36 
for  Specification  3.2.3.2.  (4)  redefine 
Critical  Power  Ratio  and  Physic  Tests, 
and  (5)  change  the  bases  statements 
accordingly  to  reflect  the  above 
described  changes. 

The  value  of  the  MCPR  safety  limit 
will  be  changed  from  1.07  to  1.04.  A  new 
methodology  is  being  used  to  justify  the 
1.04  value  and  the  margin  of  safety  is 
not  being  reduced.  This  new 
methodology  has  been  approved 
elsewhere,  including  Brunswick.  Unit  2. 

Various  changes  will  be  made  to 
MCPR  limits.  APRM  setpoints. 
MAPLHGR  limits,  and  LHGR  limits  for 
all  fuel  types  that  will  be  used  in  Cycle 
7.  Similar  TS  will  be  deleted  for  those 
fuel  types  no  longer  in  residence  in  the 
core  during  Cycle  7. 

The  new  reload  fuel  for  Cycle  7  is  the 
GE  extended  burnup  barrier  fuel.  The 
new  fuel  has  been  generically  approved 
for  use  by  NRC  and  has  also  been 
approved  for  use  in  multiple  plant 
specific  applications,  including 
Brunswick.  Unit  2.  The  generic  approval 
can  be  found  in  the  NRC  safety 
evaluation  for  NEDE-24011-P-A,  General 
Electric  Standard  Application  for 
Reactor  Fuel  (GESTAR  II).  Amendment 

10. 

The  values  for  mu  and  sigma  found  in 
Specification  3.2.3.2  reflect  the  GESTAR 
II  (NEDE-24011-P-A)  requirement  to 
conform  with  the  advanced  GEMINI/ 
ODYN  analysis  methods  for  the  Option 
B  scram  time  insertion.  Use  of  the 
GEMINI  method  has  been  previously 
reviewed  and  approved  by  the  NRC  for 
evaluation  of  operating  Hmit  MCPR 
values  in  the  Safety  Evaluation  Report 
for  Amendment  11  to  GESTAR  II 
(.NEDE-24011-P-A).  The  revised  mu  and 
sigma  values  are  appropriate  for  20% 
scram  insertion  time  requirements 
(defined  as  the  time  from  de- 
energization  of  the  scram  pilot  valve 
solenoid  to  pickup  of  the  control  rod 
notch  position  36  reed  switch).  In 
addition,  a  reference  to  notch  36  has 
been  added  to  the  Specification  3.2.3.2 
limiting  condition  for  operation  (LCO) 
for  consistency.  Notch  26  has  already 
been  established  in  this  LCO  as  the 
control  rod  position  corresponding  to  the 
20%  scram  time  position. 

The  current  definition  of  CPR  specifies 
that  the  CPR  is  calculated  by  application 
of  the  GEXL  correlation.  The  NRC  has 
approved  several  CPR  correlations.  The 
change  would  specify  the  use  of  NRC 
approved  CPR  correlations. 

The  current  definition  for  Physics 
Tests  references  a  description  in  Section 
13  of  the  Final  Safety  Analysis  Report 
(FSAR).  The  reference  will  now  reflect 
Section  14  of  the  updated  FSAR. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analyses  to  support  a  no 
significant  hazards  consideration 
determination  for  the  change  involving 
the  MCPR  safety  limit. 

1.  The  NRC  accepted  methodology  used  to 
derive  the  upgraded  safety  limit  MCPR  of  1.04 
applies  the  same  criteria  as  that  used  to 
derive  the  current  safety  limit  MCPR  of  1.07. 
The  upgraded  safety  limit  MCPR  value  of  1.04 
assures  that  fuel  cladding  protection 
equivalent  to  that  provided  with  the  1.07 
safety  limit  is  maintained.  Thus,  the 
consequences  of  accidents  previously 
evaluated  are  not  significantly  increased.  The 
safety  limit  MCPR  does  not  affect  any 
physical  system  or  equipment  which  could 
change  the  probability  of  an  accident. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  any  accident  previously 
evaluated. 

2.  Adoption  of  proposed  MCPR  safety  limit 
value  does  not  affect  the  function  of  any 
component  or  system.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  accidents  analyzed  in  Chapter  15  of 
the  Updated  FSAR  are  not  affected  by  the 
change  in  the  safety  limit  MCPR.  The  1.04 
safety  limit  MCPR  is  applicable  to  GE8  fuel 
designs  and  assures  that  fuel  cladding 
protection  equivalent  to  that  provided  with 
the  1.07  safety  limit  is  maintained.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  licensee  has  provided  the 
following  analyses  to  support  a  no 
significant  hazards  consideration 
determination  for  the  changes  involving 
operating  limits  (MAPLHGR,  LHGR. 
APRM,  and  MCPR). 
MAPLHGR  (GE8  Fuel  Design): 
1.  The  MAPLHGR  fuel  design  limits  do  not 
act  as  initiators  to  any  accident  and  thus 
have  no  affect  on  the  probability  of  any 
accident.  As  a  fuel  design  limit,  the  average 
planar  exposure  dependent  MAPLHGR  limits 
ensure  that  the  peak  cladding  temperature 
does  not  exceed  the  PCT  limit  specified  in 
10CFR50.  Appendix  K  for  a  design  basis 
LOCA  and  the  thermo-mechanical  stress 
limits  are  met.  This  is  exactly  the  same 


purpose  as  MAPLHGR  limits  for  the 
previously  approved  fuel  types.  The  purpose 
of  these  curves  is  and  has  been  to  allow  the 
fuel  to  be  operated  as  close  to  the  acceptable 
limits  as  practical.  The  curves  for  the  new 
fuel  type  continues  to  perform  that  function 
and  as  such  will  not  significantly  increase  the 
consequences  for  any  accident  previously 
analyzed. 

2.  The  proposed  change  adds  MAPLHGR 
limits  for  the  GE8  fuel  type  to  be  used  in 
Cycle  7.  This  change  does  not  affect  the 
function  of  any  component  or  system 
including  those  that  mitigate  the  accident 
(LOCA)  from  which  this  limit  is  derived. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  MAPLHGR  limits  for  the  GE8  fuel 
design  for  use  in  Cycle  7.  as  well  as  those  for 
other  fuel  types,  have  been  developed  to 
allow  the  fuel  to  be  operated  as  close  to  the 
acceptable  PCT  and  strain  limits  as  is 
practical.  The  margin  of  safety  is  thus 
comparable  to  that  of  previous  MAPLHGR 
limits.  Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

LHGR  (GE8  Fuel  Design): 

1.  The  LHGR  limit  ensures  that  excessive 
cladding  strain  does  not  occur  during  normal 
operation  due  to  thermo-mechanical  stresses. 
Addition  of  the  LHGR  limit  for  the  GE8  fuel 
design  cannot  affect  the  probability  of  any 
accident.  The  consequences  of  anticipated 
operational  occurrences  are  not  affected 
directly  by  LHGR  hmits  since  the  MCPR  fuel 
design  limits  are  derived  such  that  the 
consequences  of  these  events  meet 
established  criteria.  The  consequences  of  the 
postulated  design  basis  LOCA  are  not 
directly  affected  by  LHGR  limits  since  the 
MAPLHGR  fuel  design  limits  are  derived 

•  such  that  the  consequences  of  this  event  meet 
the  established  criteria.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  adds  the 
applicable  LHGR  limit  for  GE8  fuel  which  has 
been  derived  from  the  same  methodology  and 
acceptance  criteria  used  for  fuel  designs 
present  in  Cycle  6.  Therefore,  the  proposed 
amendment  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  LHGR  limit  for  each  fuel  design  is 
established  using  an  NRC  approved 
methodology  to  ensure  that  excessive 
cladding  strain  does  not  occur  due  to  thermo- 
mechanical  stresses.  The  same  methodology 
and  acceptance  criteria  used  for  fuel  designs 
present  in  Cycle  6  have  been  applied  to 
establishing  the  LHGR  limit  for  the  GE8  fuel 
design.  This  has  resulted  in  a  margin  of  safety 
for  the  GE8  fuel  design  that  is  comparable  to 
the  margin  established  for  existing  fuel 
designs.  Based  on  this  reasoning  CP&L  has 
determined  that  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

APRM  Total  Peaking  Factor  (TPF) 
(GE8  Fuel  Design): 


1.  The  design  TPF  values  for  the  various 
fuel  designs  are  used  to  determine 
appropriate  flow  biased  setpoints  which 
prevent  LHGR  limits  from  being  exceeded.  In 
addition,  it  provides  comparable  probability 
that  the  assumptions  used  in  the  plant 
transient  analyses  are  not  violated  at  any 
operating  power  level  when  operating  with 
large  peaking  factors.  The  design  TPF  is 
calculated  directly  from  the  LfiGR  limit  for 
each  fuel  design  using  the  same  method  that 
is  used  to  calculate  the  maximum  TPF. 
Addition  of  the  design  TPF  for  the  GE8  fuel 
design  cannot  affect  the  probability  of  any 
accident.  Use  of  a  design  TPF  appropriate  to 
the  GE8  fuel  design  ensures  the  applicability 
of  the  assumptions  used  to  evaluate  transient 
conditions.  This  results  in  consequences 
comparable  to  the  use  of  other  design  TPF 
values  in  tandem  with  the  applicable  fuel 
design.  Therefore,  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Specification  of  the  design  TPF  for  the 
new  GE8  fuel  design  present  in  Cycle  7 
ensures  that  adjustment  of  monitoring 
setpoints  is  consistent  for  all  fuel  designs. 
The  proposed  change  docs  not  affect  the 
function  of  any  system  or  component.  Based 
on  this  reasoning.  CP&L  has  determined  that 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  design  TPF  for  the  GF,8  fuel  design  is 
calculated  in  the  same  manner  as  the  values 
for  the  fuel  designs  present  in  Cycle  6  and  is 
based  on  the  LHGR  limit  applicable  to  the 
GE8  fuel  design.  The  GE8  LHGR  limit  was 
evaluated  using  the  NRC  approved 
methodology  with  comparable  cladding  strain 
acceptance  criteria.  This  methodology 
assures  that  comparable  cladding  protection 
exists.  Therefore,  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Operating  Limit  MCPR  (GES  Fuel 
Design): 

1.  The  consequences  of  the  accidents 
analyzed  in  Chapter  15  of  the  Updated  FSAR 
have  been  evaluated  for  Cycle  7  core 
conditions  and  are  summarized  in  the 
(Supplemental  Reload  Licensing  Report] 
SRLR.  These  consequences  have  been  used  to 
derive  the  operating  limit  MCPR  values.  The 
operating  limits  for  previous  cycles  were 
similarly  derived  to  assure  that  the  MCPR  did 
not  fall  below  the  MCPR  safety  limits  for  any 
anticipated  operational  occurrence.  This 
ensures  that  the  consequences  of  an  accident 
are  comparable.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  revision  of  operating  limit 
MCPR  values  does  not  affect  the  function  of 
any  component  or  system.  Therefore,  CP&L 
has  determined  that  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  An  NRC  approved  methodology  is 
utilized  to  determine  the  applicable  operating 
limit  MCPR  values  based  on  cycle  specific 
core  conditions,  fuel  designs  and  the 


applicable  safely  limit  MCPR  value.  The 
application  of  this  NRC  approved 
methodology  to  determine  the  operating  limit 
MCPR  values  does  not  change  the  criteria 
used  to  establish  the  fuel  design  safety  limit 
MCPR.  This  ensures  a  margin  of  safety 
comparable  to  previous  cycles.  Based  on  this 
reasoning,  CP&L  has  determined  that  the 
proposed  change  docs  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Transient  Limit  MCPR  (GES  Fuel 
Design): 

1.  The  proposed  change  specifies  limiting 
transient  operating  limit  MCPR  values  which 
are  not  accident  initiators  and.  therefore, 
cannot  affect  the  probability  of  any  accident. 
The  proposed  values  are  appropriate  for 
Cycle  7  core  conditions  and  are  used  as 
necessary  to  determine  the  applicable 
operating  limit  MCPR  values  as  described  in 
the  NRC  approved  GEMINI/ODYN  methods. 
These  operating  limit  MCPR  values  are  the 
fuel  design  limits  during  operation  at  nominal 
rated  conditions  which  provide  assurance 
that  the  MCPR  docs  not  fall  below  the  safety 
limit  MCPR  for  any  anticipated  operational 
occurrence.  The  operating  limits  for  previous 
cycles  were  similarly  derived  to  assure  that 
the  MCPR  docs  not  fall  below  the  MCPR 
safety  limit  for  any  anticipated  operational 
occurrence.  This  ensures  that  the 
consequences  of  an  accident  are  comparable. 
Based  on  this  reasoning  CP&L  has 
determined  that  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  revised  limiting  transient  operating 
limit  MCPR  values  do  not  affect  the  function 
of  any  component  or  system.  Therefore,  this 
proposed  change  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  change  specifies  values 
that  may  be  required  for  the  proper 
determination  of  the  operating  limit  MCPR 
values  used  to  meet  Criterion  10  of  10  CFR 
Part  50,  Appendix  A.  These  revised  values 
are  applicable  to  Cycle  7  core  conditions 
based  on  evaluations  performed  to  evaluate 
the  fuel  performance  during  anticipated 
operational  occurrences  in  Cycle  7.  The 
evaluations  establish  the  operating  limit 
MCPR  which  ensures  the  MCPR  does  not  fall 
below  the  safety  limit  MCPR  values  during 
any  anticipated  operational  occurrence  such 
that  the  margin  of  safety  is  comparable  to 
previous  cycles.  Based  on  this  reasoning 
CP&L  has  determined  that  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  licensee  has  provided  the 
following  analyses  to  support  a  no 
significant  hazards  consideration 
determination  for  the  values  of  mu, 
sigma.  and  reference  to  notch  36 
position. 

Mu  and  Sigma: 

1.  The  proposed  change  revises  the 
numerical  values  of  the  formula  for 
determining  the  ODYN  Option  B  scram  time 
limit  which  is  used  to  select  the  applicable 
operating  limit  MCPR  value.  These  operating 
limit  MCPR  values  are  the  fuel  design  limits 
during  operation  at  nominal  rated  conditions 


which  provide  assurance  that  the  MCPR  does 
not  fall  below  the  safety  limit  MCPR  for  any 
anticipated  operational  occurrence.  The 
operating  limits  for  previous  cycles  were 
similarly  derived  to  assure  that  the  MCPR 
does  not  fall  below  the  MCPR  safety  limit  for 
any  anticipated  operational  occurrence.  This 
ensures  that  the  consequences  of  an  accident 
are  comparable.  Based  on  this  reasoning. 
CP&L  has  determined  that  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  change  reflects  the  use  of 
General  Electric  derived  values  of  mu  and 
sigma.  The  use  of  these  values  will  not  affect 
the  function  of  any  component  or  system.  The 
use  of  values  for  statistical  weighting  in  the 
determination  of  the  ODYN  Option  B  scram 
time  limit  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  revises  values 
required  for  the  proper  determination  of  the 
operating  limit  MCPR  values  used  to  meet 
Criterion  10  of  10  CFR  Part  50.  Appendix  A. 
These  revised  values  are  applicable  to  the 
NRC  approved  GEMIN/ODYN  methods  used 
to  evaluate  the  fuel  performance  during 
anticipated  operational  occurrences  in  Cycle 
7.  These  evaluations  establish  operating  "limit 
MCPR  values  that  ensure  the  MCPR  does  not 
fall  below  the  safety  limit  MCPR  values 
during  any  anticipated  operational 
occurrence  such  that  the  margin  of  safety  is 
comparable  to  previous  cycles.  Based  on  this 
reasoning  CP&L  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Notch  36  Position: 

1.  The  proposed  change  provides 
clarification  to  Specification  3.2.3.2.  The 
specification  references  a  cycle  average  20°i 
scram  time.  This  scram  time  has  been 
established  as  the  time  from  de-energization 
of  the  scram  pilot  valve  solenoid  to  pickup  of 
the  control  rod  notch  position  36  ree^i  switch. 
The  proposed  change  provides  a  reference  to 
notch  36  to  clarify  the  basis  for  the  scram 
time.  Based  on  this  reasoning,  CP&L  has 
determined  that  the  proposed  amendment 
docs  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  20%  scram  time  limit  is  based  on  the 
time  from  de-energization  of  the  scram  pilot 
valve  solenoid  to  pickup  of  the  control  rod 
notch  position  36  reed  switch.  The  proposed 
change  provides  clarification  of  the 
specification  without  changing  the  basis  for 
or  intent  of  the  Technical  Specification. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Adding  the  reference  to  notch  36  clarifies 
the  basis  for  the  specification,  thereby 
helping  to  prevent  misinterpretation.  The 
proposed  revision  does  not  change  the 
method  of  determining  the  20%  control  rod 
scram  time  limit.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  licensee  has  provided  the 
following  analyses  to  support  a  no 
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significant  hazards  consideration 
determination  for  the  definition  of 
Critical  Power  Ratio  and  Physics  Tests. 

CPR  Definition 

1.  The  proposed  change  replaces  the 
reference  to  a  specific  CPR  correlation  with  a 
general  reference  and  further  specifies  that 
the  correlation  must  be  approved  by  the  NRC. 
The  requirement  that  the  CPR  correlation  be 
approved  by  the  NRC  assures  that  the 
performance  of  the  correlation  has  been 
compared  against  applicable  test  data  and 
found  to  provide  acceptable  results.  The  CPR 
correlation  is  used  in  both  monitoring  and 
establishing  a  fuel  design  limit  for  the  core 
conditions.  The  CPR  correlation  is  not  an 
accident  initiator  and  cannot  affect  the 
probability  of  an  accident.  The  operating 
limit  MCPR  values  are  the  fuel  design  limits 
during  operation  at  nominal  rated  conditions 
which  provide  assurance  that  the  MCJ'R  does 
not  fall  below  the  safety  limit  MCPR  for  any 
anticipated  operational  occurrence.  The 
operating  limit  MCPRs  for  previous  cycles 
were  similarly  derived  to  assure  that  the 
MCPR  does  not  fall  below  the  MCPR  safely 
limit  for  any  anticipated  operational 
occurrence.  This  ensures  that  the 
consequences  of  any  accident  are 
comparable.  Based  on  this  reasoning.  CPSL 
has  determined  that  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  change  does  not  alter  the 
requirement  that  a  CPR  fuel  design  limit  be 
monitored  and.  therefore,  this  change  does 
not  affect  the  function  of  any  component  or 
system.  Use  of  an  NRC  approved  CPR 
correlation  therefore  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
identified. 

3.  As  stated  previously.  CPR  correlations 
approved  by  the  NRC  are  compared  against 
applicable  test  data  and  must  provide 
acceptable  results.  Applicable  operating  limit 
MCPR  and  safety  limit  MCPR  values  are 
established  in  a  manner  consistent  with  the 
CPR  correlation.  This  ensures  that  the  MCPR 
does  not  fall  below  the  safety  limit  MCPR 
values  during  any  anticipated  operational 
occurrence  such  that  the  margin  of  safety  is 
comparable  to  previous  cycles.  Based  on  this 
reasoning  CP&I.  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Physics  Tests  Definition 

1.  The  proposed  change  is  an 
administrative  change  to  the  TS  to  revise  the 
FSAR  reference  specified  in  the  definition  of 
Physics  Tests.  This  type  of  change  is 
necessary  to  maintain  accurate  reference 
within  the  TS  and  has  no  impact  on  the 
actual  specification.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  change  is  purely 
administrative  and  will  not  alter  the  technical 
content  contained  in  the  definition  of  Physics 
Tests.  The  change  merely  provides  an 
updated  reference.  Based  on  this  reasoning. 
CP&L  has  determined  that  the  proposed 
amendment  does  not  create  the  possibility  of 


a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  merely  revises  the 
FSAR  reference  in  the  definition  of  Physics 
Tests  and  will  have  no  impact  on  the  TS. 
Revision  of  the  FSAR  reference  is  purely 
administrative  and  therefore,  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  changes  involve  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determinations  and  agrees  with  the 
licensee's  analyses.  Accordingly,  the 
Commission  proposes  to  determined 
that  the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  & 
Light  Company,  P.O.  Box  1551.  Raleigh, 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Duke  Power  Company,  et  al.,  Docket 
No.  50-413.  Catawba  Nuclear  Station, 
Unit  1,  York  County,  South  Carolina 

Date  of  amendment  request:  August 
12, 1986,  as  supplemented  December  14; 
1987.  March  1  and  April  18. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would 
substitute  the  standard  fire  protection 
license  condition,  discussed  in  Generic 
Letter  (GL)  86-10,  for  the  existing  license 
condition  2.C(8)  of  Catawba  Unit  1 
Facility  Operating  License.  NPF-35.  The 
amended  license  condition  2.C(8)  would 
then  read: 

Duke  Power  Company  shall  implement  and 
maintain  in  effect  all  provisions  of  the 
approved  fire  protection  program  as 
described  in  the  Final  Safety  Analysis 
Report,  as  amended,  for  the  facility  and  as 
approved  in  the  SER  through  Supplement  6. 
subject  to  the  following  provision  below. 

The  licensee  may  make  changes  to  the 
approved  fire  protection  program  without 
prior  approval  of  the  Commission  only  if 
those  changes  would  not  adversely  affect  the 
ability  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  a  fire. 

In  GL  86-10,  the  NRC  staff 
recommended  that  licensees  incorporate 
the  approved  plant  fire  protection 
program  into  the  Final  Safety  Analysis 
Report  (FSAR)  and  to  adopt  the 
standard  license  condition. 

In  the  April  18, 1988  letter,  the 
licensee  proposed  to  include  by 
reference,  in  the  FSAR,  all  the 
documents  that  had  been  submitted  to 


the  staff  regarding  the  fire  protection 
program.  Therefore,  the  staff  concludes 
that  the  licensee's  proposed  amendment 
conforms  with  GL  86-10  guidance. 
Furthermore,  this  amendment  would 
make  the  fire  protection  program  license 
conditions  identical  for  both  Catawba 
Units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
both  license  conditions  are  essentially 
identical.  The  current  license  condition 
requires  that  changes  to  the  approved 
fire  protection  program  made  without 
prior  Commission  approval  be  reported 
annually  to  the  Director  of  Nuclear 
Reactor  Regulation.  The  standard 
license  condition  in  GL  86-10  requires 
licensees  to  submit  the  same 
information  annually  along  with  FSAR 
revisions  required  by  10  CFR  50.71.  The 
two  reporting  methods  are  essentially 
equivalent. 

The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  design  and  operation  of  Catawba 
Unit  1  will  not  be  affected. 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  both  the 
current  and  the  standard  license 
conditions  are  essentially  identical. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 


Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  April  15. 
1988 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  Tables  3.8- 
lA  and  3.8-lB  to  add  one  Containment 
Penetration  Conductor  Overcurrent 
Protective  Device  to  Table  3.8-lA  for 
Unit  1  and  Table  3.8-lB  for  Unit  2.  These 
two  devices  were  recently  installed  at 
Catawba  Units  1  and  2  to  provide 
remote  control  from  outside  containment 
for  the  reactor  coolant  pump  standpipe 
drain  valves.  Thus  the  corresponding 
tables  must  be  revised  to  reflect  these 
additions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
fticiiity  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  antendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  addition  of  the  two  overcurrent 
protective  devices  would  be  required  to 
be  operable  through  TS  3.8.4  Limiting 
Condition  for  Operation. 

The  proposed  amendments  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  design  of  the  facility  would  not  be 
significantly  affected.  The  devices 
installed  are  similar  to  most  of  the 
devices  already  in  use  at  the  plant  and 
the  modification  was  evaluated  in 
accordance  with  10  CFR  50.59. 

The  proposed  amendments  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  adding  these 
devices  would  provide  additional 
protection  which  otherwise  may  not  be 
available. 

Accordingly,  the  Commission  has 
determined  that  the  above  changes 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 


Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crj  stal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request: 
December  31.  1984,  as  superseded  April 
25. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  Table  3.6-1.  Containment 
Lsolation  Valves,  from  the  Technical 
Specifications  (TS).  and  relocate  it  to  the 
Final  Safety  Analysis  Report  (FSAR)  for 
Crystal  River  Unit  3  (CR-3).  In  addition, 
TS  4.6.1.1.3.1.  3.6.3.1.  4.6.3.1.1  and 
4.6.3.1.2  would  be  revised  to  delete  the 
references  to  Table  3.6-1.  Finally, 
surveillance  requirement  4.6.3.1.1  would 
be  revised  for  clarification. 

The  operability  of  the  containment 
isolation  valves  ensures  that  the 
containment  atmosphere  will  be  isolated 
from  the  outside  environment  in  the 
event  of  a  release  of  radioactive 
material  to  the  containment  atmosphere 
or  pressurization  of  the  containment. 
Although  the  proposed  change  involves 
the  removal  of  Table  3.6-1,  Containment 
Isolation  Valves  from  the  TS  and  its 
relocation  to  the  FSAR,  the  requirement 
for  containment  isolation  valve 
operability  will  still  remain  in  the  TS,  as 
well  as  the  action  statements  and 
surveillance  requirements.  The 
relocation  of  this  table  is  an 
administrative  matter  which  would 
allow  future  changes  to  be  made  without 
a  license  amendment,  which  would 
relieve  both  the  NRC  and  Florida  Power 
Corporation  (FPC)  of  an  administrative 
burden.  Maintaining  the  table  in  the 
FSAR  would  also  assure  that  the 
information  is  still  available  to  the 
operators.  Changes  to  the  table  will  be 
controlled  under  the  provisions  of  10 
CFR  50.59  as  a  change  to  the  facility.  In 
addition,  due  to  the  proposed  relocation 
of  Table  3.6-1  from  the  TS  to  the  FSAR. 
references  to  the  table  would  be  deleted 
in  TS  4.6.1.1.a.l.  3.6.3.1.  4.6.3.1.1.  and 
4.6.3.1.2. 

Finally,  the  proposed  change  to 
surveillance  requirement  4.6.3.1.1  would 
clarify  that  when  work  is  done  on  a 
valve  that  would  not  affect  the  valve's 
performance,  a  valve  stroke  test  is  not 
required.  Valve  preventive  maintenance 
or  handwhecl  replacement  which  would 
not  degrade  valve  performance  would 
not  need  a  stroke  test.  Work  which 


could  affect  valve  performance  would 
still  require  the  retest.  thus  no  existing 
safety  margins  are  affected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  ^ 
proposed  relocation  of  Table  3.6-1  from 
the  TS  to  the  FSAR  against  the 
standards  provided  above  and  has  made 
the  following  determination: 

Florida  Power  Corporation  (F1*C)  proposes 
that  this  amendment  does  not  involve  a 
significant  hazards  consideration.  The 
removiil  of  the  tabular  listing  of  conlainmonl 
isolation  valves  from  Technical 
Specifications  has  no  impact  on  plant 
operation  or  safety.  The  Technical 
Specifications  will  continue  to  require 
containment  isolation  valves  (CIVs)  to  be 
operable.  Appropriate  actions  to  be  taken  if 
the  CIVs  are  inoperable  will  remain  in 
Technical  Specifications.  The  sur\'eillance 
requirement  in  Technical  Specifications  will 
still  require  testing  if  work  was  performed  on 
a  valve  which  could  affect  the  valve's 
performance. 

Changes  to  the  CIV  table  will  be  controlled 
under  the  provisions  of  10  CFR  50..'i9  as  a 
change  to  the  facility. 

Based  on  the  above,  FI>C  finds  that  the 
amendment  will  not: 

1.  Involve  a  significant  increase  In  the 
probability  or  consequence  of  an  accident 
previously  evaluated  because  the  removal  of 
the  containment  Isolation  valve  listing  does 
not  impact  the  existing  valve  operability 
requirements. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  acridcnl 
previously  evaluated  because  the  proposctl 
change  introduces  no  new  mode  of  pl.ml 
operation  nor  does  It  require  physical 
modification  to  the  plant. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  Any  reduction  in  the  margin 
of  safety  will  be  insignificant  since  the 
provisions  of  10  CFR  50.59  will  be  applicable, 
and  as  such,  an  application  for  a  license 
amendment  will  he  submitted  in  accordance 
with  10  CFR  50.90.  |if  the  change  were  to 
result  in  a  significant  reduction  in  margin). 

The  staff  has  performed  a  preliminary' 
review  of  the  licensee's  analysis  of  the 
proposed  change  and  agrees  that  the 
standards  of  10  CFR  50.92  are  met.  In 
addition,  the  Commission  has  provided 
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guidance  concerning  the  application  of 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7750).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (i),  a  purely  administrative 
change  to  the  technical  specifications: 
for  example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature.  The  proposed 
deletion  of  the  references  to  Table  3.6-1, 
as  well  as  the  clarifying  change  to 
surveillance  requirement  4.6.3.1.1,  are 
consistent  with  the  standard  in  example 

(i). 

Therefore,  the  staff  proposed  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue.  Crystal  River, 
Florida  32629 

Attorney  for  licensee:  R.  W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg.  Florida 
33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request:  March  29. 

1985 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
operability  and  testing  requirements  to 
the  Technical  Specifications  for  the 
reactor  trip  breaker  shunt  trip 
attachment,  in  response  to  the  NRC 
staffs  request  pursuant  to  Generic 
Letter  83-28,  Item  4.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the  criteria 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  of  actions 
invoking  no  significant  hazards 
con.siderations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (ii).  "a  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications,  e.g..  a  more 
stringent  surveillance  requirement."  The 
proposed  change  to  the  Crystal  River 
Technical  Specifications  wrill  add  a 
footnote  to  the  monthly  and  startup 
functional  tests  of  the  control  rod  drive 
trip  breakers  to  require  testing  of  the 


short  and  undervoltage  trip  circuits. 
Since  this  change  will  provide  an 
additional  surveillance  requirement  in 
the  Technical  Specifications,  the  change 
in  this  case  falls  within  the  scope  of  the 
example.  Therefore,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue.  Crystal  River, 
Florida  32629 

Attorney  for  licensee:  R.  W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  amendment  request: 
November  16. 1987,  revised  August  25, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Crystal  River  Unit  3  (CR-3) 
Technical  Specifications  (TS)  to 
accurately  reflect  the  design  basis  for 
the  maximum  seawater  (ultimate  heat 
sink)  temperature.  The  current 
maximum  seawater  temperature 
contained  in  the  TS  is  105°  F.  However, 
the  maximum  seawater  temperature 
referenced  in  the  Crystal  River  Unit  3 
Final  Safety  Analysis  Reporl,  Section 
9.5.1.  is  85°  F.  which  was  utilized  for  the 
design  of  the  Nuclear  Services  and 
Decay  Heat  Seawater  System.  Since 
that  time  the  licensee  has  performed  an 
analysis  of  this  system,  and  proposes  to 
revise  the  TS  to  accurately  reflect  the 
analysis  results  for  a  maximum 
seawater  temperature  of  95'  F. 

The  Nuclear  Services  and  Decay  I  leat 
Seawater  System  removes  heat  from 
closed  cycle  cooling  systems  serving 
plant  components  essential  to  the  safety 
of  the  plant.  Elevated  seawater 
temperatures  will  reduce  the  heat 
removal  capability  of  this  system  and 
affect  the  ability  to  adequately  cool  the 
closed  cycle  cooling  (SW  *  DC)  systems 
and  their  associated  components.  This 
revision  to  the  TS  will  provide  more 
assurance  that  the  heat  removal 
capability  of  the  Nuclear  Services  and 
Decay  Heat  Seawater  System  is 
maintained  since  it  would  accurately 
reflect  the  maximum  value  utilized  in 
the  current  analysis. 

The  original  design  requirements  of 
the  SW  system  and  DC  system  limited 
the  maximum  allowable  temperature  to 
105°  F  following  an  accident,  based  on  a 


seawater  temperature  of  85°  F.  To 
envelope  the  worst  case  seawater 
temperature  ever  recorded  at  CR-3  and 
to  ensure  that  all  required  analyses 
would  not  have  to  be  repeated  in  the 
future,  a  seawater  temperature  of  95°  F 
was  assumed  for  all  SW  and  DC 
systems  thermal  analyses. 

With  the  temperature  of  the  Nuclear 
Services  and  Decay  Heat  Seawater 
System  fixed,  transient  temperature 
profiles  were  developed  for  both  the  SW 
and  DC  systems  as  a  function  of  time. 
These  worst-case  analyses  established 
peak  temperatures  of  110°  F  and  120'  F 
for  the  SW  and  DC  systems, 
respectively.  The  licensee  has  received 
confirmation  from  all  of  its  vendors  who 
supplied  equipment  serviced  by  either 
the  SW  system  or  the  DC  system  that 
their  equipment  meets  all  design 
requirements  with  the  increased 
temperatures.  Consequently,  with  a 
maximum  ultimate  heat  sink 
temperature  of  95'  F,  all  equipment 
essential  to  the  safety  of  plant  served  by 
either  the  SW  or  DC  systems  will  remain 
operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  provided  above  that  has 
made  the  following  determination: 

Florida  Power  Corporation  (FPC)  proposes 
the  chcinge  to  the  maximum  Ultimate  Hcit 
Sink  temperature  does  not  involve  a 
significant  hazards  consideration.  The  change 
of  the  maximum  Ultimate  Heat  Sink 
temperature  is  being  made  to  retlect  the 
maximum  value  utilized  in  the  analysis  to  the 
Nuclear  Services  and  Decay  Heat  Seawatt?r 
System.  This  maximum  temperature  is 
adequate  to  assure  that  the  required  heat 
removal  capability  of  the  Nuclear  Services 
and  Decay  Meat  Seawater  Sy!>tem  is 
maintained. 

Based  on  the  above,  FPC  finds  thai  this 
change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated  because  the  proposed 
Ultimate  Heat  Sink  maximum  temperature 
roflerts  the  analysis  performed  for  the 


Nuclear  Services  and  Decay  Heal  Seawater 
System. 

Z.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  introduces  no  new  mode  of  plant 
opcraliiin  nor  does  it  require  physical 
motlifi(.iition. 

3.  Involve  u  significant  reduction  in  the 
marpin  of  safety  because  the  proposed 
maximum  Ultimate  Heat  Sink  temperature  is 
more  restrictive  than  the  existing  I'echnical 
Specification  limit.  This  temperature  has  now 
been  revised  to  reflect  the  Nuclear  Services 
and  Decay  Heat  Seawater  System  analysis. 

The  staff  has  made  a  preliminary 
review  of  the  licensee's  analysis  of  the 
proposed  change  and  agrees  with  the 
licensee's  conclusion  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations.  Therefore,  the 
staff  proposes  to  determine  that  the 
proposed  amendment  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue.  Crystal  River. 
Florida  32629 

Attorney  for  licensee:  R.  W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1.  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  May  4. 
1988 

Description  of  amendment  request: 
This  amendment  would  revise  the  listing 
of  components  subject  to  10  CFR  Part  50 
appendix  J  leak  testing  to  conform  to 
recent  piping  modifications  made  on 
containment  penetration  No.  417. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
GPUN  Nuclear  Corporation  has 
reviewed  this  proposed  change  in 
accordance  with  10  CFR  Part  50.92(c) 
and  has  determined  that  the  proposed 
change  does  not  constitute  a  significant 
hazards  consideration  based  upon  the 
following  evaluation. 

1.  Operation  of  Three  Mile  Island  .\ui:li!ar 
Station.  l!nit-l.  in  accordance  with  this 
change  would  not  involve  a  significant 
increase  in  the  proluibility  or  consequences 
of  an  accident  previously  evaluated  because 
the  proposed  Technical  Specification  change 
does  not  modify  or  create  any  accident 
initiating  condition.  This  change  only 
provides  an  update  of  the  list  of  components 
subject  to  10  CFR  50  Appendix  )  Type  "B" 
tests  to  add  additional  components  to  the  list 
and  deletes  the  Type  "C"  test  requirements 
for  two  valves  that  will  no  longer  serve  the 
fu:u:ticn  of  a  containment  isolation  valve. 


2.  Operation  of  Three  Mile  Island  Nuclear 
Station.  Unit-1.  in  accordance  with  this 
change  would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  because  the 
proposed  Technical  Specification  change 
does  not  modify  or  create  any  accident 
initiating  condition.  The  piping  configur.ition 
that  will  result  from  the  modification  to 
penetration  No.  417  meets  Criterion  50  of  the? 
General  Design  Criteria.  10  CFR  50  Appendix 
A.  The  proposed  specification  4.4.1.2.1  will 
result  in  technical  specification  requirements 
that  match  the  requirements  of  10  CF'R  50 
Appendix  |. 

3.  Operation  of  Three  Mile  Island  NurUrar 
Station.  Unit-1,  in  accordance  with  this 
change  would  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  all 
Updated  Final  Safety  Analysis  Report 
(L'SAR)  assumptions  remain  unchanged.  The 
proposed  changes  to  the  LLRT  lest 
requirements  in  Technical  Specification 
4.4.1.2.1  will  result  in  technical  specification 
requirements  that  match  the  requirements  of 
10  CFR  50  Appendix  ).  The  modification  to 
penetration  No.  417  will  improve  the  leakage 
protection  capability  of  this  penetration. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Shaw,  Pittman,  Potts,  & 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia.  Docket  No.  50-424,  Vogtie 
Electric  Generating  Plant,  Unit  1.  Burke 
County,  Georgia 

Date  of  amendment  request:  October 
25. 1988 

Description  of  amendment  request: 
The  proposed  amendment  adds  three 
reference  clarifications  to  Section  6  of 
the  Technical  Specifications  (TS). 

TS  6.4.1.6  provides  a  list  of  Plant 
Review  Board  responsibilities.  This 
amendment  adds  an  additional  phrase; 
to  Item  "e"  that  specifically  idiintifies 
changes  to  Section  16.3  of  the  Final 
Safety  Analysis  Report  (FSAR)  as 
requiring  Plant  Review  Board  review. 

TS  6.7.1  identifies  activities  for  which 
written  procedures  must  be  established. 
Item  "i"  of  Section  6.7.1  is  the  Technical 
Specifications  Improvement  Program. 
The  proposed  change  provides  a 


reference  to  Section  16.3  of  the  FSAR 
which  describes  the  program. 

The  footnote  on  TS  Table  6.2-1  states 
that  the  STA  position  may  be  filled  by 
the  Operations  Supervisor  or  an  SRO 
who  meets  qualifications  for  the  STA  as 
required  by  NRC.  However,  it  doesn't 
specifically  identify  the  NRC 
requirements.  The  addition  to  this 
footnote  identifies  the  NRC 
requirements  as  those  stated  in  the 
"Policy  Statement  on  Engineering 
Expertise  on  Shift,"  dated  October  28, 
1985. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

1.  The  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  changes  are  editorial  in  that 
they  only  provide  improved  references,  and 
do  not  involve  any  physical  changes  to  the 
plant,  any  changes  to  procedures, 
commitments  or  safety  analyses.  The  changes 
do  not  affircl  operation,  maintenance,  or 
testing  of  the  plant,  therefore,  the  response  of 
the  plant  to  previously  evaluated  accidents 
will  remain  unchanged. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  previously  evaluated. 
Since  no  change  is  being  made  to  the  design, 
operation,  maintenance,  or  testing  of  the 
plant  a  new  mode  of  failure  is  not  created.  A 
new  or  different  kind  of  accident  could 
therefore  not  result. 

3.  The  proposed  changes  do  not 
significantly  reduce  a  margin  of  safety.  The 
changes  do  not  alter  any  of  the  requirements 
of  the  Technical  Specifications.  They  do  not 
represent  any  deviations  from  current 
requirements,  practice  or  design,  therefore 
margins  of  safety  are  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensees  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 
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Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro.  Georgia 
30630. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman.  Sanders,  Lockerman 
and  Ashmore,  Chandler  Building.  Suite 
1400, 127  Peachtree  Street,  N.E..  Altanta. 
Georgia  30043. 

NRC  Project  Director  David  B. 
Matthews 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3.  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  October 
31. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for 
containment  penetration  circuit  breaker 
testing  by  clarifying  the  test 
requirements  for  integrated  functional 
testing  and  by  adding  the  surveillance 
requirements  to  Table  3.8-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  proposes  to  clarify  Table 
3.8-1  by  distinguishing  those  penetration 
protective  devices  that  require 
integrated  functional  testing  from  those 
thai  require  functional  testing  or  channel 
■  -cairbration.  The  proposal  is  not  intended 
to  define  components  with  reduced 
testing  requirements  and  from  this 
standpoint,  the  proposal  does  not  result 
in  any  physical  change.  Surveillance 
requirements  are  incorporated  into  the 
table  making  it  more  prescriptive  with 
less  chance  to  misinterpret. 
The  licensee  has  provided  an  analysis 

as  follows: 

The  probability  of  electrical  penetration 
failure  remains  unchanged  from  the  intended 
design.  Improved  surveillance  testing  assures 
the  electrical  penetration  seals  the 
containment  as  designed.  Similarly,  the 
consequences  of  the  design  basis  accidents 
remain  the  same  after  implementing  the  new 
surveillance. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  any  accident 
previously  evaluated. 

The  surveillance  applied  to  the  primary 
tj900V  breakers  extends  to  the  backup  4160V 
breakers  which  can  trip  via  time-delay 
signals.  The  plant  response  remains 
unchanged.  The  plant's  assurance  that  the 
backup  4160V  breaker  will  respond  to  the 
time-delay  trip  increases.  The  design  of  the 
time-delay  circuit  and  the  backup  4160V 
breakers  remain  unaffected  by  this  technical 
specification  change;  therefore,  potential 
failure  modes  remain  unchanged.  The 
probability  of  a  failure  and  accident  remains 
the  way  the  licensed  design  assumes  because 
no  equipment  change  results  from  this 
technical  specification  change.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  reliability  of  the  CEDM  Cooling  Units, 
Polar  Crane  and  Pressurizer  Heater 
conductor  insulation  seal  against  the 
penetration  increases  following  the 
institution  of  this  surveillance  on  backup 
4160V  breakers.  The  margin  of  safety  in 
technical  specification  bases  remains  the 
same  following  this  change.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

We  have  reviewed  the  licensee's 
determinations  and  agree.  Based  on  the 
above,  the  staff  proposed  to  determine 
that  the  amendment  does  not  involve  a 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  St.,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County. 
Maine 

Date  of  appplication  for  amendment: 
October  18, 1988 

Description  of  amendment  request: 
The  proposed  change  would  modify 
Technical  Specification  4.2,  "Equipment 
and  Sampling  Tests',  which  provides 
testing  requirements  for  selected  plant 
equipment.  The  proposed  change 
modifies  the  specified  surveillance 
interval  for  the  Control  Element 
Assembly  (CEA)  partial  movement  test 
in  Table  4.2-2  from  performance  once 
every  two  weeks  to  monthly  to  agree 
with  the  Combustion  Engineering 
standard  technical  specifications. 

Basis  for  proposed  no  significant 
hazards  consideration:  The  proposed 
change  has  been  evaluated  against  the 
standards  of  10  CFR  50.92  and  has  been 
determined  not  to  involve  a  significant 
hazards  consideration  because 


operation  of  Maine  Yankee  per  this 
change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  has  an  insignificant 
impact  on  plant  and  public  safety.  After 
15  years  of  operation,  and  more  than  300 
Control  Element  Assembly  (CEA)  partial 
movement  tests,  a  CEA  has  never  been 
found  at  Maine  Yankee  that  would  not 
have  tripped  on  demand.  Further,  it  is 
expected  that  any  potential  failure 
mechanism  would  develop  slowly  over 
time.  Therefore,  a  change  from  a  two 
week  to  a  monthly  test  interval  is 
expected  to  have  little  or  no  impact  on 
the  probability  of  finding  a  signficant 
number  of  mechanically  stuck  CEA's 
during  a  test.  Also  changing  the 
frequency  at  which  CEAs  are  tested  has 
no  impact  on  the  consequences  of  a  fuil- 
to-scram  accident.  No  safety  systems  or 
functions  relied  on  to  mitigate  the 
consequences  of  such  an  event  will  be 
affected  by  this  change.  Therefore,  that 
the  proposed  amendment  to  increase  the 
Control  Element  Assembly  partial 
movement  test  interval  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  amendment  changes  the 
frequency  at  which  CEA's  are  tested. 
Changing  the  frequency  of  CEA  testing 
does  not  result  in  a  change  in  the  failure 
modes  of  the  CEA's.  Therefore,  the 
proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  singificant  reduction  in  a 
margin  of  safety.  The  change,  in  the 
margin  of  safety  is  expected  to  be  so 
small  that  it  is  insignificant.  Relaxation 
of  the  existing  CEA  partial  movement 
test  interval  can  be  obtained  without 
increasing  CEA  failure  to  scram 
probabilities  above  those  previously 
accepted  by  the  NRC.  The  NRC  has 
approved  operation  of  other  CE  plants  in 
accordance  with  CE  standard  Technical 
Specifications  and  this  change  is  in 
accordance  with  CE  standard  Technical 
Specifications.  Therefore,  the  proposed 
amendment  does  not  involve  a 
signficant  reduction  in  a  margin  of 
safety. 

Based  upon  the  above  considerations, 
the  Commission  has  determined  that 
this  change  does  not  involve  a  signficant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 


Street  P.O.  Box  367.  Wiscasset.  Maine 
04578. 

Attorney  for  licensee:  ].  A.  Ritscher, 
E8q.,Rope8  and  Gray,  225  Franklin 
Street,  Boston.  Massachusetts  02210. 

NRC  Project  Director:  R.  Wessman 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment- 
October  26, 1988 

Description  of  amendment  request: 
This  amendment  request  would  modify 
Administrative  Control  requirements 
under  Technical  Specification  5.2, 
Organization,  to  delete  the  offsite  and 
facility  organization  charts.  Figures  5.2-1 
and  5.2-2,  respectively,  and  replace  this 
information  with  organizational 
requirements  of  a  more  general  nature 
while  retaining  those  organizational 
requirements  that  affect  the  safe 
operation  of  the  plant.  This  approach 
and  the  proposed  change  are  consistent 
with  NRC's  Generic  Letter  88-06. 

Basis  for  proposed  no  significant 
hazards  consideration:  The  proposed 
changes  to  the  Technical  Specifications 
to  replace  the  organizational  charts  with 
general  organizational  requirements 
have  been  evaluated  against  the 
standards  of  10  CFR  50.92  and  have 
been  determined  to  not  involve  a 
significant  hazards  consideration.  These 
proposed  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

These  proposed  changes  to  remove 
the  organizational  charts,  while 
retaining  those  aspects  of  the  company 
organization  important  to  safety,  in 
Technical  Specifications  5.2  are 
administrative  in  nature  and  have  no 
effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  Since  there  are  no 
changes  in  plant  design  or  operation, 
inclusion  of  the  proposed  changes  in  the 
technical  specifications  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  aspects  of 
organizational  charts  which  are 
important  to  safety  have  been  retained 
in  Technical  Specification  5.2,  consistent 
with  NRC  guidance  in  Generic  Letter  88- 
06.  Charts  depicting  the  offsite  and 
facility  organization  are  maintained  and 
updated,  as  necessary,  in  Section  12.1  of 
the  Maine  Yankee  FSAR.  Therefore, 
adoption  of  the  proposed  change  would 


not  involve  a  signiricant  reduction  in 
safety  margin  for  the  plant.  The 
Commission  has  concluded  that  the 
proposed  changes  to  the  Technical 
Specifications  do  not  involve  a 
significant  hazards  consideration  as 
defined  by  10  CFR  50.92. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Attorney  for  licensee:  J.  A.  Ritscher, 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street.  Boston.  Massachusetts  02210. 

NRC  Project  Director:  R.  Wessman. 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
November  1, 1988 

Description  of  amendment  request: 
The  proposed  change  to  the  Cooper 
Nuclear  Station  Technical  Specifications 
involves  four  separate  miscellaneous 
revisions. 

The  first  of  the  four  changes  affects 
Limiting  Safety  System  Setting  (LSSS) 
2.1.A.5  on  page  9  of  the  Cooper  Nuclear 
Station  (CNS)  Technical  Specifications. 
This  change  would  delete  the  pressure 
permissive  from  the  MSIV  Closure 
Scram  Trip  Setting.  The  current 
Technical  Specification  LSSS  requires  a 
scram  trip  signal  prior  to  10%  MSIV 
closure,  when  above  1000  psig  reactor 
pressure,  in  3-out-of  4  main  steam  lines. 
This  change  would  delete  "when  above 
1000  psig  reactor  pressure",  and  add  ", 
and  the  reactor  mode  switch  is  in  the 
"Run"  position." 

The  second  proposed  change  would 
revise  Section  4.4.A.2.C  on  page  108  of 
the  CNS  Technical  Specifications.  This 
section  requires  the  actuation  of  the 
explosive  charge  in  one  of  the  two  loops 
of  Standby  Liquid  Control  once  each 
operating  cycle.  The  replacement 
explosive  valve  is  currently  required  to 
come  from  the  same  manufacturer's 
batch  as  the  valve  just  test  fired.  This 
proposed  change  would  revise 
Specification  4.4.A.2.C  to  allow  the 
replacement  explosive  valve  to  come 
fiom  a  previously  tested  manufacturer's 
batch. 

The  third  proposed  change  revises 
Table  3.7.1  on  page  168  of  the  CNS 
Technical  Specifications.  The 
Component  Identification  Code  for  one 
of  the  Drywell  Floor  Drain  Isolation 
Valves  is  corrected  from  "RW-AC-83'  to 
"RW-AO-83."  Also,  the  current 
Technical  Specifications  show  the 
Drywell  Floor  Drain  Isolation  Valves  to 
be  one  inboard  and  one  outboard  valve. 
The  configuration  at  CNS  actually 
consists  of  two  outboard  valves  and  no 
inboard  valves.  The  same  configuration 


exists  for  the  Drywell  Equipment  Drain 
Isolation  Valves,  RW-AO-94  and  RW- 
AO-95  and  the  RHR  Discharge  to 
Radwaste  Isolation  Valves,  RHR-MO-57 
and  RHR-MO-67.  Therefore,  a  correction 
to  Table  3.7.1  is  required  to  show  two 
outboard  valves  and  no  inboard  valves 
for  RW-AO-94  and  95  and  RHR-MO-57 
and  67. 

The  final  proposed  change  revises 
Table  4.2.B  on  pages  70  and  75  of  the 
CNS  Technical  Specifications.  The 
purpose  of  this  change  is  to  delete  the 
calibration  requirements  for  relays 
27X1/1F(1G),  27X2/1  F{1G),  27X3/ 
1A{1B).  10A-K79A(B)  and  10A-K80A(B). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirements  of  10 
CFR  50.92.  the  licensee  has  submitted 
the  following  no  significant  hazards 
determination: 

A.  The  proposed  Technical  Specification 
change  is  judged  to  involve  no  significant 
hazards  based  on  the  following: 

1.  Does  the  proposed  license  amcndmi-nt 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Evaluation: 

a.  The  first  proposed  change  deletes  the 
1000  psig  pressure  permissive  from  the  MSIV 
Closure  Scram  Trip  Setting.  The  original 
design  of  the  Cooper  Nuclear  Station  (CNS) 
incorporated  a  scram  trip  setting  to  Initiate  a 
scram  signal  if  the  reactor  pressure  exceeded 
u  selpnint  (commonly  600  psig)  with  the 
MSlVs  closed  and  the  reactor  mode  switch  in 
"Startup."  The  design  feature  was  the  result 
of  experience  at  a  BWR  in  Germany  (KRB). 
At  KRB.  operators  had  difficulty  controlling 
reactor  power  during  startup  above  about  bOO 
psig  without  pressure  control. 

In  approximately  1974.  BWRs  in  the  U.S. 
re(;ognized  the  advantages  of  being  able  to 
heat  up  to  rated  pressure  with  the  MSIVs 
closed.  This  provides  the  capability  to  heat 
the  vessel  and  internals  without  running  the 
feedpumps  and  allows  healup  in  par;ill(>l  with 
work  on  the  turbine.  General  Electric 
conducted  tests  at  Browns  Ferry  Unit  1 
(document  22A2510)  which  demonstrated  that 
heatup  to  mt<Ml  pressure  in  a  "Ixjltlpd-up" 
condition,  is  within  the  capability  of  the 
plant.  GE  issued  Design  Issue  Memo  (DIM) 
No.  131.  dated  September  12. 1974.  whn  h 
documented  the  technical  justification  for 
removing  the  ,V1S1V  closure  scram  pressure 
permissive  and  identified  the  Brown  Kcrr>- 
test  results  as  applicable  to  CNS.  DIM  No. 
131  recommended  either  removing  the 
pre.ssure  permissive  hardwai*  or  increasing 
the  pressure  setpoint  to  the  high  pressure 
scram  point. 

The  CNS  Technical  Specifications  wf»re 
changed  accordingly  from  the  original  fiOO 
psig  setpoint  to  1000  psig.  which  is  near  the 
104.'>  psig  high  pressure  scram  setpoint. 
During  the  Low-Low  Set  modifications,  these 
pressure  switches  were  used  and  deleted 
from  the  logic  for  the  MSIV  Scram  Closure 
Trip.  However,  the  associated  Technical 
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Specification  change  to  delete  the  1000  psig 
pressure  permissive  was  not  made. 

As  documented  in  CE  Design  Information 
Memo  (DIM)  No.  131.  the  original  purpose  for 
the  pressure  setpoint  in  the  MSIV  Scram 
Closure  logic  no  longer  exists.  The  testing 
conducted  at  Browns  Ferry  and  DIM  No.  131 
document  that  the  pressure  setpoint  can  be 
deleted.  Also,  the  analyses  conducted  for  the 
Low-Low  Set  Modification  were  submitted  to 
the  NRC  and  approved. 

This  change,  therefore,  only  corrects  the 
editorial  error  in  the  CNS  Technical 
Specifications.  No  hardware  changes  are 
involved.  Since  the  Change  revises  IS  2.1.A.5 
to  match  the  existing  plant  configuration,  this 
change  does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  The  second  proposed  change  revises  the 
testing  requirements  for  the  Standby  Liquid 
Control  (SLC)  System  explosive  valves.  This 
proposed  change  does  not  affect  the  intent  of 
Specification  4.4.A.2.C.  which  is  to  ensure  that 
each  explosive  valve  charge  installed  comes 
from  a  batch  where  at  least  one  charge  has 
been  test  fired.  This  can  double  the  number 
of  charges  that  must  be  test  fired,  without 
improving  the  reliability.  Testing  one  charge 
from  each  batch  is  adequate  to  verify  the 
batch.  The  Standard  Technical  Specifications 
already  contain  the  provision  which  allows 
the  new  valve  to  come  from  a  previously 
tested  batch.  This  change  does  not  affect  the 
frequency  of  testing  the  firing  circuit  or  the 
SLC  system. 

Since  this  change  clarifies  the  Technical 
Specification,  and  agrees  with  the  Standard 
Technical  Specifications,  but  does  not  affect 
test  frequency  of  the  SLC  System  or  the 
reliability  of  the  charges  from  a 
manufacturer's  batch,  no  increase  in  the 
probability  or  consequences  of  an  accident  is 
involved. 

c.  The  third  proposed  change  makes 
editorial  corrections  to  Table  3.7.1.  which 
contains  a  list  of  Containment  Isolation 
Valves.  The  revisions  include  correcting  a 
typographical  error  in  the  ID  Number  of  a 
Drywell  Floor  Drain  Isolation  Valve.  RW-AO- 
83.  and  correcting  the  configuration  of  the 
Drywell  Floor  Drain.  Drywell  Eciuipment 
Drain  and  RHR  Discharge  to  Radwasle 
Isolation  Valves  from  one  inboard  and  one 
outboard  valve  to  two  outboard  valves. 

The  change  to  correct  the  configuration  of 
the  three  sets  of  isolation  valves  revises  the 
Technical  Specifications  to  match  the  actual 
configuration  at  CNS.  The  Drywell  Floor 
Drain  and  Equipment  Drain  Isolation  Valves 
are  Class  B  isolation  valves  as  defined  in  the 
I'SAR.  The  two  outboard  valve  configuration 
is  correct  for  Class  B  isolation  valves  in 
ac(.ordance  with  the  Updated  Safety 
Analysis  Report  (SAR).  For  the  RHR 
Discharge  to  Radwaste  isolation  valves,  the 
two  outboard  valve  configuration  is  also 
appropriate,  due  to  the  physical  location  of 
the  branch  connection  being  isolated  and  the 
fact  that  these  valves  are  the  second  set  of 
isolation  valves  in  series. 

Based  on  the  above,  correcting  the 
typographical  error  and  correcting  the  valve 
configuration  in  Table  3.7.1  to  match  the 
actual  plant  configuration  do  not  increase  the 
probability  or  consequences  of  an  accidert. 


d.  The  final  proposed  change  would  delete 
the  calibration  requirements  for  the  reactor 
low^  water  level  relays.  10A-K79A(D)  and 
10A-80A(B).  and  undervoltage  relays.  27X1/ 
IF(IC).  27X2/1F(1G)  and  27X3/lA(B).  This 
change  does  not  affect  the  current  hardware 
or  surveillance  procedures.  It  is  not  possible 
to  calibrate  these  relays  since  they  are  "on" 
or  "off  type  relays.  There  is  no  variable 
output.  It  is  only  possible  to  functionally  test 
these  relays  to  ensure  that  they  pass  on  the 
signal  when  received  from  the  transducer. 
These  intermediate  relajs  are  already 
functionally  tested  in  accordance  with  the 
current  Technical  Specifications.  The 
functional  test  frequency  is  adequate  and  is 
not  being  changed  as  a  part  of  this  revision. 
This  change  does  not  affect  the  reliability 
of  the  relays  in  question,  and  therefore,  does 
not  inrr(;ase  the  probability  or  consequences 
of  an  accident. 

2.  Does  the  propos(!d  license  amendment 
create  the  possibility  for  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 
Evaluation: 

a.  The  modification  which  deleted  the  1000 
psig  pressure  permissive  from  the  MSIV 
Scram  Closure  logic  was  completed  in  1983. 
Since  the  current  setpoint  for  the  MSIV 
Closure  Scram  pressure  permissive  was  1000 
psig  and  the  high  pressure  scram  setpoint  is 
1045  psig.  it  is  clear  that  the  high  pressure 
scram  will  fulfill  the  function  previously 
performed  by  the  MSIV  pressure  setpoint. 
Further,  tests  and  analyses  documented  by 
General  Electric  have  shown  that  the  original 
purpose  of  the  pressure  setpoint  is  no  longer 
valid.  The  MSIV  Closure  Scram  is  only 
applicable  in  the  "Run"  mode. 

The  original  design  and  licensing  basis  for 
the  1000  psig  pressure  setpoint  (originally  set 
at  600  psig)  was  to  prevent  heatup  in  a 
"bottled-up"  condition.  It  has  been  shown 
through  testing  that  the  Cooper  Nuclear 
Station  design  will  accommodate  a  "bottled- 
up"  heatup.  The  modification  to  use  the  1000 
psig  pressure  switches  from  the  MSIV  Scram 
Closure  logic  in  the  Low-Low  Set 
modification  was  analyzed  and  submitted  to 
the  NRC  for  approval.  This  modification 
received  prior  Commission  approval.  This 
change  revises  the  Limiting  Safety  System 
Setting  to  agree  with  the  current  plant 
configuration.  Since  the  change  to  the 
Technical  Specification  revises  LSSS  2.1. A. 5 
to  agree  with  the  actual  plant  configuration 
and  the  existing  plant  configuration  has  been 
shown  by  test  to  be  safe,  this  change  does  not 
create  any  new  or  different  kind  of  accident. 

b.  This  change  clarifies  the  wording  to 
allow  a  charge  from  a  previously  tested  batch 
to  be  installed  instead  of  requiring  a  charge 
from  the  same  batch  just  tested  to  be 
installed.  The  replacement  charge  will  be 
from  a  tested  batch  and  the  test  frequency 
has  not  been  changed.  No  reduction  in  the 
reliability  of  the  replacement  charges  will 
result  as  demonstrated  by  the  fact  that  the 
Standard  Technical  Specifications  already 
contain  this  provision. 

Since  the  type  of  replacement  change  has 
not  been  changed  and  no  changes  have  been 
made  lo  the  Standby  Liquid  Control  System 
hardware  or  testing,  there  is  no  new  or 
different  kind  of  accident  created. 


c.  The  changes  to  Table  3.7.1  are  editorial 
in  nature.  The  changes  include  correcting  an 
ID  Number  and  correcting  the  configuration 
of  three  sets  of  isolation  valves.  These  are 
not  hardware  changes  and  do  not  affect  the 
operation  of  the  valves  in  any  way.  The 
existing  plant  configuration  for  the  Drywell 
Floor  and  Equipment  Drain  isolation  valves  is 
in  accordance  with  the  USAR.  The  RHR 
Discharge  to  Radwaste  isolation  valves  are 
configured  appropriately,  given  the  physical 
location  of  the  branch  line  bemg  isolated  and 
the  fact  that  there  are  two  other  valves  in 
series  closer  to  the  reactor  vessel.  All  of  the 
proposed  changes  are.  therefore,  editorial  in 
nature  and  do  not  create  any  new  or  different 
kind  of  accident. 

d.  The  final  proposed  change,  to  di'tele 
calibration  requirements  for  "on"  or  "off 
intermediate  relays,  also  involves  no 
hardware  changes.  The  relays  in  queslicm 
cannot  be  calibrated:  they  can  only  be 
functionally  tested.  The  functional  testing  is 
already  conducted  in  accordance  with  the 
Technical  Specifications.  Since  this  change 
only  deletes  a  calibration,  which  has  no 
meaning  for  these  relays,  no  new  or  different 
kind  of  accident  is  created. 

3.  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safely? 

a.  The  1000  psig  pressure  setpoint  that  it. 
currently  included  as  a  part  of  the  MSIV 
Closure  Scram  was  physically  removed  in 
19H3.  The  basis  for  eliminating  the  pressure 
permissive  was  testing  conducted  at  Browns 
Ferry.  This  testing  showed  that  the  original 
instability  problem  during  startup  is  not  a 
problem  in  BWRs  like  Browns  Ferry  and 
Cooper.  Further,  the  high  pressure  scram 
setpoint  is  already  set  at  1045  psig.  Therefore, 
correcting  the  Technical  Specifications  lo 
delete  the  IIXX)  psig  pressure  permissive  does 
not  reduce  the  margin  of  safety. 

b.  The  change  to  Technical  Specification 
4.4. A. 2. c  clarifies  the  testing  requirements  for 
the  explosive  valves  in  the  Standby  Liquid 
Control  (SLC)- System.  This  change  does  not 
affect  the  intent  of  the  surveillance 
requirement.  The  result  of  the  proposed 
change  is  that  replacement  charges  must  be 
from  a  previously  tested  batch,  instead  of 
from  the  same  batch  as  the  charge  just  test 
fired. 

This  does  not  reduce  the  testing  frequency 
of  the  SLC  system  or  reduce  the  reliability  of 
the  explosive  valves.  If  the  charge  installed  in 
the  system  at  the  time  of  testing  is  the  last 
charge  in  a  batch,  then  two  charges  must  be 
test  fired  and  a  third  one  installed  as  a 
replacement.  This  is  clearly  not  the  intent  of 
the  surveillance  requirement.  It  is  intended 
that  the  replacement  charge  come  from  a 
tested  batch,  which  is  the  result  of  this 
proposed  revision.  Also,  the  Standard 
Technical  Specifications  have  been  approved 
wilh  the  provision  that  the  new  charge  must 
come  from  a  previously  tested  batch. 

Based  on  the  above,  this  change  does  not 
reduce  any  margin  of  safety. 

c.  The  editorial  changes  lo  Table  3.7.1 
correct  an  ID  Number  and  correct  the 
configuration  of  three  sets  of  isolation  valves.. 
The  ID  Number  is  purely  editorial.  The 
isolation  valves  will  be  changed  to  match  the 


actual  configuration  in  the  plant.  The  existing 
plant  configuration  for  the  Drywell  Floor  and 
E(|uipment  Drain  isolation  valves  agrees  wilh 
the  re(|uiromont8  for  isolation  valves  in 
systems  which  communicate  wilh  the  drywi^ll 
atmosphere  as  staled  in  the  Updaltul  Safely 
Analysis  Report.  The  configuration  of  the 
RHR  Discharge  lo  Radwasle  isolation  valves 
is  appropriate  for  their  function.  Therefore, 
this  proposed  change  does  not  reduce  the 
m.irgin  of  safety. 

d.  The  final  change  deletes  the  calibration 
requirements  for  several  "on"  or  "off  type 
relays.  Calibration  of  these  relays  has  no 
meaning.  They  are  functionally  tested  which 
verifies  the  safety  function,  on  an  approved 
Technical  Specification  frequency.  Deletion 
of  this  meaningless  requirement,  therefore, 
does  not  reduce  the  margin  of  safely. 

B.  Additional  basis  for  proposed  no 
signil'ic.int  hazards  consideration 
determination: 

1  he  Commission  has  provided  guidance 
concerning  the  application  of  standards  for 
determining  whether  a  significant  hazards 
considerntion  include:  "(i)  A  purely 
administr.itive  change. ..and  (iv)  A  relief 
granti!<l  upon  demonstration  of  acceptable 
operation  from  an  operating  restriction..." 
Proposed  change  (a)  fits  under  example  (iv). 
since  the  originnl  instability  problem  that 
was  the  reason  for  the  1000  psig  pressure 
permissive,  was  subsequently  shown  by  test 
not  lo  be  a  concern  at  Cooper.  Also,  proposed 
change  (a)  fits  under  example  (i).  since  this 
change  revises  the  Technical  Specifications 
to  match  hardware  changes  m.ide  in 
accordance  with  a  previously  NRC  approved 
modification.  Proposed  changes  (b).  (c)  and 
(d)  are  all  considered  lo  fit  under  example  (i). 
Change  (b)  clarifies  the  testing  requirements, 
without  affecting  the  intended  purpose  of  the 
lest,  lo  reduce  needless  test  firing  of 
explosive  valve  charges.  Change  (c)  corrects 
an  ID  Number  and  valve  configuration  to 
match  the  actual,  correct  plant  configuration. 
Change  (d)  deletes  meaningless  calibration 
requirements  for  "on"  or  "ofT"  type  relays. 
These  are  all  purely  administrative  editorial 
corrections. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
rctiuired  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff,  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305. 

Attorney  for  licensee:  Mr.  CD. 
Wat.son,  Nebraska  Public  Power 
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Nu.  50-352.  Limerick  Generating  Station, 
Unit  1.  Montgomery  County. 
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Date  of  amendment  reefuest: 
November  5.  1986  and  November  5,  1987 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Technical  Specification  (TS)  Trip 
Setpoint  and  Allowable  Vulues  for 
Table  3,3,3-2.  Hem  2d  -  Low  Pressure 
Coolant  Injection  (LPCI)  Injection  Valve 
Differential  Pressure  -  Low,  The  Trip 
Setpoint  and  Allowable  Values  are 
being  revised  as  the  result  of  the 
Licensee's  proposed  increase  in  the 
instrument  loop  range  and 
corresponding  increase  in  specified 
allocations  for  instrument  loop  accuracy 
and  calibnition  accuracy. 

The  LPCI  injection  valve  differential 
pressure  instrument  loops  are  provided 
to  protect  the  low  pressure  Residual 
Heat  Removal  (RHR)  piping  from  high 
reactor  pressure  by  interlocking  the 
LPCI  injection  valves  so  that  they 
cannot  be  opened  if  the  pressure  on  the 
reactor  side  of  the  injection  valve  is 
greater  by  a  given  amount  than  the 
pressure  in  the  Rl  IR  pump  discharge 
piping.  The  instrument  loops  are 
presently  calibrated  to  monitor  a  range 
of  0  to  800  psid.  The  trip  units  are 
calibrated  for  a  Trip  Setpoint  of  greater 
than  or  equal  to  78  psid  (decreasing)  and 
Allowable  Values  of  greater  than  or 
equal  to  60  psid  and  greater  than  or 
equal  to  88  psid.  The  licensee  has  stated 
that  during  normal  plant  shutdown 
conditions,  the  differential  pressure 
across  the  LPCI  injection  valve  can 
decrease  far  enough  below  the  present 
calibration  range  (0  to  8fX)  psid)  of  the 
differential  pressure  instrument  loop 
such  that  the  instrument  loop  detects  a 
signal  gross  failure  and  improperly 
activates  a  RHR  loop  oul-of-service 
annunciator  in  the  control  room.  The 
licensee  proposes  to  increase  the 
calibrated  range  (-200  to  800  psid)  of  the 
LPCI  injection  valve  differential 
pressure  loop  to  envelope  the 
anticipated  range  of  differential 
pressure  across  the  injection  valve 
during  normal  plant  operational  and 
shutdown  conditions,  thereby 
eliminating  the  false  instrument  loop 
signal  gross  failure  alarm.  As  such,  this 
amendment  revises  the  corresponding 
Trip  Setpoint  to  greater  than  or  equal  lo 
74  psid  (decreasing)  and  Allowable 
Values  lo  greater  than  or  equal  to  64 
psid  and  greater  than  or  equal  to  84  psid 
consistent  with  the  increase  in 
calibration  range  of  -200  to  ROO  psid. 
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liasis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CVK  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prevjuusly 
evaluated,  (2)  create  the  possibility  of  a 
new  of  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application.  Our  assessment  of  the 
proposed  amendment  is  discussed 

below: 

(1)  The  proposed  amendment  dops  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 

a'  cident  previously  evaluated. 

rhe  LPCI  injection  valve  differential 
pressure  interlock  is  designed  to  prevent 
opening  the  LPCI  injection  valves  during 
all  normal  operational  and  accident 
event  scenarios  when  the  reactor 
pressure  is  above  the  maximum  design 
pressure  of  the  low  pressure  RHR 
piping.  The  licensee  maintains  that  the 
maximum  differential  pressure 
analytical  value  (95  psid)  would  not  be 
changed.  Therefore,  the  existing  level  of 
overpressure  protection  provided  for  the 
low  pressure  RHR  system  piping  is  not 
reduced.  The  LPCI  injection  valves  are 
required  to  open  when  the  reactor 
pressure  has  dropped  to  below  the 
maximum  design  pressure  of  the  RHR 
low  pressure  piping  to  pass  LPCI  flow  to 
the  reactor  in  response  to  the  LOCA 
pipe  nipture  events  discussed  in  I-'SAR 
Sections  1.5.2.8, 15.6.4  and  15.6^.  The 
licensee  maintains  that  assumptions 
used  in  the  ECCS  analysis  remain 
unchanged.  Further,  the  timing  of  initial 
ECCS  flow  into  the  reactor  as  analyzed 
in  the  licensing  basis  ECCS  analysis 
remains  unchanged.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  licensee  maintains  as  in  (1) 
above,  that  the  changes  to  the  Trip 
Setpoint  and  Allowable  Values  provide 
for  existing  level  of  overpressure 
protection  and  are  conservative  with  the 
assumptions  used  in  the  ECCS  analysis. 
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m.iintaining  the  validity  and  results  of 
the  ancilysis.  The  timing  of  initial  ECCS 
flow  into  the  reactor  as  analyzed  in  the 
licensing  basis  ECCS  analysis  remains 
unchanged.  Further,  there;  are  no 
hardware  or  logic  changes  and  the 
differential  pressure  interlock  continues 
to  operate  in  the  same  manner  while 
monitoring  a  larger  range  of  plant 
conditions.  Therefore,  this  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  states  that  the  current 
ECCS  analysis  assumes  the  differential 
pressure  interlock  is  cleared  and  the 
injection  valves  are  signaled  to  open 
when  reactor  steam  dome  pressure 
drops  to  300  psig.  The  proposed  changes 
to  the  Trip  Setpoint  and  Allowable 
Values  would  result  in  the  interlock 
clearing  at  a  steam  dome  pressure  of 
368.9  psig  and  would  result  in  a  total 
change  in  margin  of  only  5.3  psi  (out  of 
approximately  80  psi  of  total  pressure 
margins)  which  is  not  significant.  The 
licensee  maintains  that  the  margins  in 
the  ECCS  codes  and  the  margin  between 
the  previous  and  recalculated  ECCS 
analysis  results  are  unchanged. 
Therefore,  this  change  does  not  result  in 
a  significant  decrease  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  concurs  with  the 
licen.sees  determination  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  subject  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn.  1747  Pennsylvania  Avenue. 
NW..  Washington.  DC  20006 

NRC  Project  Director:  Walter  R. 
Butler 

Tennessee  Valley  Authority.  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant.  Unit 
2.  Limestone  County.  Alabama 

Date  of  amendment  nyursl:  August 
26, 1988  (TS  251) 

Description  of  amendment  request: 
The  BFN  Unit  2  Technical  Specifications 
are  being  updated  to  reflect  the  limits 
for  Cycle  6  operations.  The  Cycle  6  core 
loading  has  been  changed  because  of 
the  results  of  inspection  and 
reconstitution  of  the  fuel  completed  in 
July  1988. 


The  actual  changes  are  a  slight 
adjustment  in  the  Minimum  Critical 
Power  Ratio  (MCPR)  and  the  addition  of 
two  Tables  of  Maximum  Average  Planar 
Linear  Heat  Generation  Rate 
(MAPLMGR)  versus  average  planar 
exposure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hazards 
con.siiieralion  exists  as  stated  in  10  CKR 
50.92((:).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  an 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Opeialional  transients 
analyzed  in  the  Final  Safety  Analysis  Report 
have  Ijeen  reevaluated  in  detail.  The  Reload 
Licensing  Report  for  Browns  Ferry  Unit  2. 
Cycle  6.  Revision  2.  provides  a  summary  of 
the  limiting  operating  transient,  stability,  and 
selected  accident  analyses  for  the  proposed 
core  arrangement.  The  8x8  fuel  assemblies 
to  be  installed  in  the  core  are  not 
significantly  different  from  the  8  x  8  fuel 
assemblies  they  are  replacing.  The  NRC  staff 
has  previously  approved  the  design  of  the.GF. 
P8  X  8R  assemblies  as  described  in  the 
GESTAR  document  (NEDO-24011-P-A-8).  The 
NRC  staff  has  previously  evaluated  and 
approved  the  use  of  four  Westinghouse 
designed  QUAD  +  demonstration  assemblies 
in  the  low  power  region  of  the  core.  The  NRC 
staff  has  also  approved  the  analysis  methods 
used  l)y  TV  A. 

2.  The  proposed  amendment  docs  not 
create  the  possibility  of  a  new  or  different 
accident.  This  reload  changes  the  initial 
conditions  and/or  final  condition  used  in  the 
existing  analyses  and  does  not  create  any 
new  accident  mode. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  the  plant  will  be  operated 
under  the  same  safety  limits  with  MCPR  and 
MAPLHGR  operating  limits  comparable  to 
those  currently  established.  The  Reload 
Licensing  Report  provides  a  summary  of  the 
limiting  operating  transient,  stability,  and 
selected  accident  analyses  for  the  proposed 


core  arrangement.  The  MCPR  and  MAPLH(;R 
limits  have  been  revised  to  assure  the  margin 
of  safety  is  maintained  as  demonstrated  in 
the  Reload  Licensing  Report  for  Drowns  Ferry 
Unit  2.  Cycle  6.  Revision  6. 

Based  on  the  above  reasoning.  TVA  has 
determined  thai  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  833, 
Knoxville,  Tennessee  37902. 

A'/?C  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259.  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant.  Units  1,  2  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  requests:  August 
4.  1988  (TS  252) 

Description  of  amendment  requests: 
The  proposed  amendment  would  modify 
the  Browns  Ferry  Nuclear  Plant,  Unit  1, 
2  and  3  Technical  Specifications  (TS)  by 
adding  Section  3.2.L  and  Table  3.2.L  to 
provide  operability  requirements  for  the 
Anticipated  Transients  Without  Scram 
Recirculation  Pump  Trip  (ATWS-RPT) 
System.  Surveillance  requirements 
(Section  4.2.L)  are  also  being  added  to 
periodically  verify  system  operability. 
The  basis  Section  3.2/4.2  and  the  index 
are  also  being  revised  to  reflect  this 
change.  In  addition,  the  instrument 
channels  for  the  reactor  low  water  level 
and  reactor  high  pressure  are  being 
deleted  in  existing  Tables  3.2.B  and 
4.2.B.  These  instruments  will  be  tested  in 
accordance  with  new  Tables  3.2.L  and 
4.2.L. 

These  proposed  changes  are  for 
equipment  being  installed  as  required  by 
10  CFR  50.62.  This  requires  the  reactor 
recirculation  pumps  to  trip 
automatically  under  the  condition  of  an 
Anticipated  Transient  Without  Scram 
(ATWS). 

The  licensee  also  proposes  to  modify 
the  Unit  3  TS  by  adding  Footnotes  28 
and  29  to  "Notes  for  Table  4.2. A  through 
4.2.L  except  4.2.D"  in  order  to  be 
consistent  with  the  equivalent  tables  in 
the  Unit  1  and  2  TS.  These  footnotes 
define  functional  testing  and  calibration 
of  plant  instrumentation.  These 
footnotes  were  inadvertently  omitted 
from  the  Unit  3  Technical  Specifications. 


The  staff  had  originally  approved  these 
footnotes  on  Unit  1  hy  letter  dated 
December  16. 198?  and  by  letter  dated 
Auguts  19. 1986  lor  Unit  2.  Therefore, 
this  is  an  administrative  change. 

Basis  for  proposed  no  significant 
hazards  co  isideration  determination: 
The  Comndssion  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  lime  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hazards 
considerations  exists  as  stated  in  10  CFR 
50.92(c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated,  or  (3)  involve  a 
significant  reduction  in  a  margin  of  safety. 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  The  proposed  technical 
specification  change  adds  operability  and 
surveillance  requirements  for  the  ATWS-RPT 
modifications  as  required  by  10  CKR 
50.62(c)(5).  The  addition  of  this  system  does 
notadversely  alter  the  function  or  method  of 
operation  of  the  Reactor  Protection  System 
(RPS)  under  which  BFN  was  licensed.  The 
installation  of  the  ATWS-RPT  System  results 
in  a  faster  recirculation  pump  coast  down 
which  decreases  core  power  at  a  faster  rate 
then  the  existing  RPT-MG  trip  system.  As 
required  by  the  ATWS  rule,  the  ATWS-RPT 
logic  is  independent  of  the  RPS.  The  ATWS- 
RPT  logic  modification  enhances  the  existing 
reactor  protection  features. 

The  ATWS-RPT  logic.modification  replaces 
the  existing  RFT-molor  generator  (MG)  one- 
out-of-two  trip  logic  with  a  two-out-of-two 
ATWS-RPT  trip  logic  to  avoid  spurious  trips. 
The  limiting  conditions  for  operation  and 
surveillance  requirements  have  been  added 
to  ensure  system  operability. 

The  consequences  of  an  accident  are  not 
increased  because  each  ATWS-RPT  channel 
will  trip  both  recirculation  pumps  by  means 
of  the  end-of-cycle  (EOC)  breakers  which  will 
provide  a  more  rapid  core  flow  reduction  and 
subsequent  insertion  of  negative  reactivity 
due  to  increased  voiding  of  the  reactor  core 
than  is  provided  by  the  existing  RPT-MG  trip. 
The  new  action  statements  or  surveillance 
requirements  will  not  affect  the  consequences 
of  any  accident  previously  analyzed  in  the 
BFN  Final  Safely  Analysis  Report  (FSAR) 
since  the  ATWS-RPT  System  is  not  used  to 
mitigate  the  consequences  of  any  accident 
previously  analyzed. 


The  ATWS-RPT  System  modification  does 
not  affect  the  precursors  for  any  accident 
analysis  in  the  BFN  FSAR.  In  addition,  the 
proposed  technical  specifications  change  will 
support  the  present  FSAR  assumptions  and 
limitations  will  be  maintained. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an  accident  previously 
evaluated.  These  changes  do  not  alter  the 
function  or  method  of  operation  of  any  safe 
shutdown  systems.  The  ATWS-RPT  two-out- 
of-two  logic  modification  reduces  the 
potential  for  spurious  trips  from  the  existing 
RPT-MG  trip  which  is  a  one-out-of-two  logic, 
in  the  event  the  ATWS-RPT  logic  would  trip, 
the  resulting  transient  would  be  similar  to 
and  bounded  by  those  previously  evaluated, 
(i.e..  dual  recirculation  pump  trip  at  power).  If 
the  ATWS-RPT  logic  fails  to  actuate  when 
required,  the  consequences  are  no  greater 
than  before  this  design  change  is  installed. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  ATWS-RPT  logic  modification  will 
enhance  the  existing  reactor  protection 
features  and  therefore  increase  the  margin  of 
safety.  Each  ATWS-Rinr  channel  will  trip 
both  recirculation  pumps  by  means  of  the 
EOC  breakers,  which  will  provide  a  more 
rapid  core  flow  reduction  and  subsequent 
insertion  of  negative  reactivity  due  to 
increased  voiding  of  the  core. 

The  proposed  ATWS-RPT  allowable  and 
trip  selpoints  for  the  reactor  dome  pressure 
and  low  reactor  water  level  are  enveloped  by 
the  current  safely  limits.  The  addition  of 
these  technical  specifications  will  ensure  that 
the  ATWS-RPT  System  will  perform  in  a 
reliable  manner,  or  that  the  necessary 
compensating  action  requirements  will  be 
taken  such  that  the  margin  of  safety  will  be 
maintained. 

rhe  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis  for  the  above 
changes.  The  addition  of  footnotes  to  the 
Unit  3  TS  is  a  purely  administrative 
change  correcting  an  omission  and. 
therefore,  providing  consistency 
throughout  the  Browns  Ferrry  TS.  This 
change  does  not  involve  a  significant 
hazards  consideration.  Therefore,  the 
staff  proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  R33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 


Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County.  Ohio 

Date  of  amendment  request:  January 
15, 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
requirements  relating  to  Chlorine 
Detection  Systems  from  the  Davis-Bcsse 
Nuclear  Power  Station,  Unit  No,  1, 
Technical  Specifications  (TSs). 
Specifically,  the  proposed  amendment 
would  delete  TS  Section  3/4.3.3.7. 
Chlorine  Detection  Systems.  In  addition, 
the  associated  Basis  Section  3/4.3.3.7 
also  would  be  deleted.  The  changes  are 
proposed  due  to  the  replacement  of  the 
gaseous  chlorination  system  with  a 
liquid  sodium  hypochlorite  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
involves  no  significant  hazards 
consideration.  Under  the  Commissions 
regulations  in  10  CFR  50.59.  this  means 
that  the  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  evaluated  the 
proposed  change  against  the  above 
standards  as  required  by  10  CFR 
50.91(a).  The  Commission  has  concluded 
that: 

A.  The  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
there  no  longer  is  any  source  of  chlorine 
on  or  near  the  Davis-Besse  site  that 
would  pose  a  threat  to  control  room 
habitability,  and  thus  require  automatic 
isolation  of  the  Control  Room 
ventilation  system.  The  proposed 
change  would  not  modify  any  accident 
conditions  or  assumptions. 

B.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
there  is  no  source  of  chlorine  that  would 
require  automatic  isolation  of  the 
Control  Room  ventilation  system,  and  it 
is  not  possible  to  generate  and  release 
the  quantity  of  chlorine  with  the  new 
sodium  hypochlorite  system  that  would 
require  automatic  isolation. 
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C.  The  changes  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  Chlorine  Detection 
System  is  no  longer  needed  to  isolate 
automatically  the  Control  Room 
ventilation  system.  Furthermore,  the 
proposed  change  would  not  affect  any 
operating  practices,  limits  or  equipment 
important  to  safety. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  )ohn  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-338.  North  Anna  Power 
Station.  Unit  No.  1.  Louisa  County. 
Virginia 

Date  of  amendment  request: 
September  30, 1988 

Description  of  amendment  request: 
The  proposed  change,  in  the  form  of  a 
license  condition  for  North  Anna,  Unit  1 
(NA-1),  would  permit  the  use  of  two  (2) 
Westinghouse  fuel  assemblies 
containing  advanced  cladding  materials. 
The  licensee  is  currently  irradiating  two 
demonstration  fuel  assemblies  in  NA-1 
containing  fuel  rods  clad  with  an 
advanced  zirconium  base  alloy.  This 
alloy  cladding  is  expected  to  have 
superior  corrosion  resistance  compared 
to  conventional  Zircaloy-4  cladding. 
Developing  advanced  cladding  materials 
with  improved  corrosion  resistance  is 
important  because  corrosion  is  one  of 
the  most  Hmiting  parameters  with  regard 
to  achieving  extended  bumups. 
Approval  for  the  use  of  this  advanced 
alloy  cladding  in  the  two  demonstration 
fuel  assemblies  at  NA-1  was  given  in  a 
USNRC  letter  dated  May  13, 1987. 

To  enhance  the  understanding  of  the 
effects  of  small  variations  in  alloy 
composition  on  in-pile  corrosion  and 
creep  performance  and  to  obtain  a  more 
comprehensive  data  base,  the  licensee 
has  proposed  to  irradiate  fuel  rods  clad 
with  additional  advanced  zirconium 
base  alloys  which  differ  slightly  in 
composition  from  Zircaloy-4  and  the 
advanced  cladding  currently  being 
irradiated  in  the  NA-1  demonstration 
fuel  assemblies.  The  chemical 
compositions  of  these  advanced  alloys 
are  similar  to  Zircaloy-4  and  the 
advanced  alloy  currently  being 
irradiated.  The  licensee  has  proposed 
that  fuel  rods  clad  with  these  advanced 
alloys  be  irradiated  in  the  NA-Cycle  8 
core  which  is  scheduled  for  startup  in 
the  second  quarter  of  1989.  These  fuel 
rods  would  be  inserted  in  the 
demonstration  fuel  assemblies  in  place 


of  the  presently  NRC-approved 

advanced  cladding  rods  which  would  be 
removed.  The  two  fuel  assemblies  have 
removable  top  nozzles  which  allow 
access  to  all  fuel  rods  for  inspection. 
The  fuel  rods  with  the  alloy  cladding 
will  contain  nominally  95%  dense  UO2 
pellets  and  will  have  the  same  rod 
dimensions  as  other  fuel  rods  presently 
in  the  core.  The  fuel  rods  will  have 
Zircaloy-4  end  plugs,  and  will  be 
pressurized  with  helium. 

The  NA-1  Technical  Specification 
5.3.1  describes  the  reactor  core  as 
consisting  of  assemblies  containing  264 
fuel  rods  clad  with  Zircaloy-4.  In  order 
to  allow  for  the  insertion  of  fuel  rods 
clad  with  the  advanced  zirconium  base 
alloy  in  the  two  fuel  assemblies,  a 
license  condition  would  specify  NRC 
approval  for  the  use  of  the  two  fuel 
assemblies  containing  fuel  rods  clad 
with  the  advanced  cladding  material 
(zirconium  base  alloy). 

The  use  of  two  assemblies  with  fuel 
rods  clad  with  an  advanced  zirconium 
base  alloy  will  not  result  in  any  new 
accident  since  the  two  assemblies  and 
their  fuel  rods  will  satisfy  the  same 
design  bases  used  for  other  assemblies 
in  the  fuel  region  as  specified  in  the 
NRC-approved  Westinghouse  report, 
"Reference  Core  Design  Report  - 17  x  17 
Optimized  Fuel  Assembly,"  WCAP- 
9500-A,  Volume  2.  May  1982.  For  each 
reload  core  until  discharge,  the  fuel 
assemblies  will  be  specifically 
evaluated  using  NRC-approved  standard 
methods  specified  in  the  VEPCO  report. 
"Reload  Nuclear  Design  Methodology," 
VEP-FRD-42.  Revision  1-A.  September 
1986,  and  the  Westinghouse-approved 
fuel  rod  design  methods  specified  in 
"Extended  Bumup  Evaluation  of 
Westinghouse  Fuel,"  WCAP-10125-P-A, 
December  1985.  Existing  reload  design 
and  safety  analysis  limits  as  applicable 
to  NA-1  will  apply.  This  will  include 
consideration  in  the  core  physics 
analysis  of  peaking  factors  and  core 
average  linear  heat  rate  effects.  The  two 
fuel  assemblies  do  not  change  the 
existing  reload  design  and  safety 
analysis  limits  and  therefore,  the  current 
NA-1  Updated  Final  Safety  Analysis 
Report  (UFSAR)  remains  bounding. 
Finally,  the  irradiation  data  and  design 
analysis  provide  sufficient  evidence  to 
support  the  determination  that  fuel  rods 
with  the  additionally  advanced 
zirconium  base  alloy  cladding  will 
perform,  at  the  very  least,  as  well  as  fuel 
rods  with  Zircaloy-4  cladding  and  the 
advanced  cladding  currently  being 
irradiated  in  the  NA-1  demonstration 
fuel  assemblies.  The  two  advanced 
cladding  demonstration  fuel  assemblies 
currently  in  service  in  NA-1  are  a 

slightly  different  advanced  zirconium 


based  alloy  cladding  and  were  approved 
for  use  in  NA-1  by  Amendment  94 
issued  May  13, 1987. 

Although  the  new  advanced  zirconium 
based  alloy  is  very  similar  in 
composition  to  "Zircaloy,"  it  is  not  clear 
that  it  falls  within  the  scope  of  10  CFR 
50.46  which  applies  to  "Zircaloy"  clad 
fuel.  Resolution  of  this  question  will 
involve  substantial  effort.  However, 
complete  resolution  of  this  issue  is  not 
necessary  at  this  time  to  assure  that 
operation  with  two  (2)  test  assemblies 
will  be  adequately  safe.  For  the  use  of 
this  material  in  test  assemblies,  the 
composition  of  the  zirconium  based 
alloy  is  very  similar  to  zircaloy  in  all 
significant  respects;  moreover,  the  test 
assemblies  are  not  located  in  the 
portions  of  the  core  expected  to 
experience  highest  bumup  and  highest 
power  density.  The  performance  of 
these  assemblies  in  the  event  of  a  LOCA 
will  be  bounded  by  the  performance 
previously  calculated  for  the  other 
zircaloy  clad  assemblies  in  the  core 
which  was  based  on  accepted 
Emergency  Core  Cooling  System  (ECCS) 
evaluation  models.  In  the  absence  of 
resolution  of  whether  the  zirconium 
based  alloy  material  can  be  considered 
to  be  "Zircaloy,"  an  exemption  from  the 
provision  of  50.46  which  limits  its 
application  to  "Zircaloy"  will  be  needed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3| 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  the  proposed 
change  (license  condition)  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated 
in  the  safety  analyses.  The  fuel 
assemblies  with  the  advanced  zirconium 
base  alloy  clad  fuel  rods  meet  the  same 
fuel  assembly  and  rod  design  bases  as 
other  fuel  assemblies  in  the  fuel  region, 
and  the  use  of  these  fuel  assemblies  will 
not  result  in  a  change  to  existing  reload 
design  and  safety  analysis  limits. 
Although  the  use  of  the  advanced 
zirconium  based  alloy  will  require  an 


exemption  as  discussed  above,  for  use 
in  test  assemblies  the  characteristics  of 
this  material  are  very  similar  to  zircaloy 
in  all  significant  respects.  Consequently, 
the  existing  evaluations  are  fully 
applicable  to  the  new  material  and  the 
new  material  does  not  affect  the 
probability  or  consequences  of  any 
previously  evaluated  accident  or  any 
malfunction  of  equipment. 

(2)  Create  the  possibility  of  a  new  or 
different  type  of  accident  than 
previously  evaluated  since  the  fuel 
assemblies  satisfy  the  current  design 
bases.  In  addition,  use  of  the  assemblies 
does  not  involve  any  alterations  to  plant 
equipment  or  procedures  which  would 
introduce  any  new  or  unique  operational 
modes  or  accident  precursors. 
Therefore,  the  use  of  the  new  materials 
does  not  create  the  possiblity  of  a  new 
or  different  type  of  accident. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  fuel 
assemblies  do  not  change  the  existing 
reload  design  and  safety  analysis  limits. 
The  current  UFSAR  analyses  remain 
bounding  and  there  is  no  reduction  in 
the  margin  of  safety.  Thus,  the  use  of  the 
new  material  does  not  involve  a 
reduction  in  the  margin  of  safely. 

Therefore,  the  proposed  change 
(license  condition)  meets  the  criteria 
specified  in  10  CFR  50.92(c)  and,  thus, 
the  NRC  staff  proposes  to  determine 
that  the  proposed  change  involves  no 
significant  hazards  considerations,  and 
that  operation  of  the  facility  in 
accordance  with  the  proposed  change 
would  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Chariottesville,  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request:  June  17, 
1987 

Description  of  amendment  request: 
The  proposed  change  would  modify  the 
Departure  from  Nucleate  Boiling  Ratio 
(DNBR)  limit,  pertinent  Bases  and 
several  analysis  parameters  specified  in 
the  NA-1&2  Technical  Specifications 
(TS).  The  limit  change  is  justified  by  the 
licensee's  NRC-approved  Statistical 
DNBR  Evaluation  Methodology,  under 
which  uncertainties  are  treated  more 
realistically  while  the  DNBR  design 
criterion  continues  to  be  met.  As  a  new 


feature,  a  full  core  DNB  probability 
criterion  is  included.  The  margin  gain  of 
the  new  methodology  has  been  used  to 
reanalyze  the  appropriate  FSAR  events 
with  more  conservative  input 
assumptions,  chief  of  which  is  a  revised 
most  negative  moderator  temperature 
coefficient.  Several  minor  changes  were 
included  as  a  part  of  the  transient 
reanalyses.  Existing  protection  setpoints 
are  shown  to  be  bounding,  and  no 
violations  of  the  DNBR  limit  occur  in 
any  of  the  reanalyzed  transients. 

Several  NA-1&2  TS  need  to  be 
changed  to  incorporate  the  revised 
DNBR  limit  and  the  results  of  the 
associated  trafisient  analyses.  A  change 
in  the  Limiting  Condition  for  Operation 
(LCO  3.1.1.4)  and  the  Surveillance 
Requirements  (SR  4.1.1.4)  for  the 
moderator  temperature  coefficient 
(MTC)  are  intended  to  provide  an  end- 
of-cycle  limit  and  associated  trigger 
values  which  are  appropriate  for  current 
NA-1&2  fuel  cycles.  The  revised  limit 
and  trigger  values  are  based  on  a 
revised  safety  analysis  of  the  UFSAR 
Chapter  15  transients  which  are 
sensitive  to  the  most  negative  MTC 
parameter.  The  DNB  design  limit  is  not 
violated  in  any  of  the  analyzed 
transients. 

A  change  to  the  NA-1&2  TS  Table  3.3- 
2,  which  is  referenced  by  LCO  3.3.1.1, 
would  reflect  a  new  requirement  to  have 
the  pressurizer  water  level  response 
time  to  be  less  than  or  equal  to  2.0 
seconds.  A  response  time  requirement 
would  been  added  to  protect  against 
filling  the  pressurizer  prior  to  the 
actuation  of  the  overtemperature  delta  T 
reactor  trip  (OT  delta  T).  It  was  found 
that  for  very  slow  reactivity  insertion 
transients  the  DNB  limit  was  never 
violated  but  in  some  situations  the 
pressurizer  filled  before  the  plant  OT 
delta  T  trip  was  actuated.  When  the 
same  transients  were  analyzed 
assuming  an  active  high  pressurizer 
water  level  trip,  the  pressurizer  did  not 
fill. 

A  change  in  Bases  Section  2.1.1  would 
add  a  new  criterion  in  the  establishment 
of  the  DNBR  limit  for  the  licensee's 
statistical  DNB  methodology.  Previously, 
traditional  analyses  and  ITDP  analyses 
considered  only  peak  pin  DNB 
probability.  Plant  operation  required 
that,  for  normal  operation  and  Condition 
II  operation,  the  peak  pin  avoid  DNB 
with  95%  probability  at  a  95% 
confidence  level.  The  new  methodology 
retains  this  criterion,  and  adds  an 
additional  criterion  that  the  DNB 
probability  of  every  rod,  when  summed 
over  the  whole  core,  shows  that  at  least 
99.9%  of  the  core  is  expected  to  remain 
in  the  nucleate  boiling  regime. 


Changes  would  be  made  to  Bases 
Section  3/4.1  and  are  related  to  the  new 
MTC  limit  and  surveillance 
requirements.  Additionally,  the 
reference  to  the  moderator  density 
coefficient  (MDC)  is  deleted  because  it 
is  no  longer  related  to  the  safety 
analyses  performed  by  the  licensee.  The 
MDC  parameter  was  used  in  the 
previous  safety  analyses  performed  by 
the  licensee's  vendor.  Since  the  safety 
analyses  performed  by  the  licensee  uses 
temperature  instead  of  density  to 
specify  moderator  reactivity  feedback,  it 
is  preferable  to  use  MTC  in  the  NA-1&2 
TS.  An  additional  benefit  of  this 
approach  is  that  the  relationship 
between  the  NA-1&2  TS  limit  and  the 
safety  analysis  limit  can  be  more  clearly 
defined.  In  fact,  the  two  limits  differ 
only  by  the  measurement  uncertainty 
and  a  correction  for  Bank  D  insertion. 
The  revised  Bases  section  makes  the 
connection  between  the  two  limits 
clearer.  The  NA-1&2  TS  B3/4.2.3  would 
be  modified  to  reflect  the  revised  DNBR 
limit  as  obtained  with  the  new 
methodology.  The  new  safety  analysis 
DNBR  limit  is  1.26:  the  addition  of  13.7% 
retained  DNBR  margin  yields  a  design 
DNBR  limit  of  1.46.  Separate  values 
were  not  derived  for  the  typical  and 
thimble  cell,  since  the  single  limit  was 
shown  to  be  bounding  for  both.  The 
retained  margin  is  used  for  such 
applications  as  compensation  of  the  rod 
bow  penalty.  A  discussion  of  the  rod 
bow  penalty  is  provided  in  the  FSAR. 
and  the  sources  of  the  appropriate 
numerical  values  are  referenced. 
Accordingly.  NA-1&2  B3/4.2.3  would  be 
updated.  Finally,  a  change  to  Bases 
section  3/4.2.5  would  clarify  the 
treatment  of  measurement  uncertainties. 
The  licensee  has  performed  analyses  to 
show  that  the  measurement 
uncertainties  on  the  DNB  parameters 
can  be  offset  by  the  retained  DNB 
margin  and  need  not  be  accounted  for 
by  the  plant  operations  staff 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


48340 


Federal  Register  /  Vol.  53.  No.  230  /  Wednesday.  November  30.  1988  /  Notices 


The  licensee  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  probability  or  consequences  of  any 
UFSAR  Chapter  15  event  Idoes)  not  increase. 
Accident  probability  is  independent  of  the 
D\B  evaluation  B3/4.2.3  and  B3/4.2.5 
documented  in  this  package.  With  regard  to 
accident  consequences,  the  DNB  protection 
probability  and  confidence  level 
requirements  have  been  retiiined,  each  at  a 
95%  level;  thus  the  consequences  of  any 
accident  can  be  more  severe  under  the  new 
Statistical  DNBR  Methodology  with  WRB-1 
than  they  are  under  the  present  ITDP 
methodology  with  the  WRB-1  correlation.  In 
fact,  the  new  methodology  is  even  more 
restrictive  in  that  a  full-core  DNB  prnbaliility 
criterion  has  been  added,  further  limiting  the 
potential  consequences  of  any  DNB  event  as 
compared  to  the  previous  methodology. 

The  change  to  the  most  negative  moderator 
temperature  coefficient  affects  TS  3/4.1.1.4 
and  B3/4.1.1.4.  The  principal  change  is  to 
expand  the  limit  and  associated  trigger 
values.  The  transients  affected  by  this  change 
have  been  analyzed  and  shown  to  not  violate 
any  design  limit.  Specification  B3/4.1.1.4  Is 
reworded  to  remove  the  discussion  of  the 
moderator  density  coefficient  since  |the 
licensee)  does  not  use  this  key  input 
parameter  in  safety  analysis.  As  discussed  in 
the  (licensee'sl  safety  evaluation,  the  M TC 
limit  is  more  clearly  related  to  the  safety 
analysis  limit  as  a  result  of  this  change. 
Therefore  the  consequences  of  any  UFSAR 
chapter  15  event  are  not  increased. 
Furthermore,  accident  probability  is  not 
increased  since  the  MTC  limil  change  meets 
all  the  design  limits. 

Administrative  changes  were  also  made  to 
TS  3/4.1.1.4  and  B3/4.1.1.4.  First,  all 
references  to  change  in  reactivity  are 
consistently  specified  in  terms  of  delta  k/k. 
Second,  the  lNA;2l  TS  B3/4.1.1.4,  Action  a.l. 
is  changed  to  correct  an  administrative  TS 
error  so  that  it  is  consistent  with  the 
equivalent  [NA-l)  TS. 

The  high  pressurizer  water  level  reactor 
trip  was  assumed  to  be  operative  in  the  rod 
withdrawal  at  power  analysis.  This 
assumption  was  not  required  to  maintain 
margin  to  the  DNBR  limit  but  lo  prevent  the 
pressurizer  from  filling.  Thcrefare  Table  3.3-2 
of  TS  3/4.3.3.1  was  changed  to  include  a 
response  time  of  (less  than  or  equal  to  2.0) 
seconds  for  this  channel.  This  change 
represents  an  additional  functional 
requirement  of  the  reactor  protection  system 
so  it  does  not  increase  the  consequences  of 
any  accident  nor  increase  the  probability  of 
any  accident  occurring. 

2.  No  new  or  different  accident  type  is 
generated  as  a  result  of  the  proposed  changes 
to  the  DNB  limil  in  TS  B2.1.1.  B3/4.2.3  and 
B3/4.2.5.  Specifically,  because  no  hardware 
changes  accompany  this  new  methodology, 
the  range  of  accident  initiators  evaluated  In 
the  UFSAR  remains  valid  for  the  new  DNBR 
Methodology. 

Similarly,  the  remaining  proposed 
Teciinical  Specification  changes  (i.e.  TS  3/ 
4.1  '  4.  3/4.3.3.1  and  B3/4.1.1.4)  are  based  on 


the  use  of  the  key  safety  parameters  which 
are  physical  attributes  of  the  fuel,  and 
therefore  do  not  create  the  possibility  of  an 
accident  of  a  different  type  than  evaluated 
previously.  Thus,  the  proposed  changes  do 
not  involve  alterations  to  the  physical  plant 
which  would  introduce  any  new  or  unique 
operational  modes  or  accident  precursors. 

3.  The  margin  of  safety  is  not  reduced.  The 
principal  DNBR  safety  criterion  has  been,  and 
continues  to  be,  that  DBN  shall  be  avoided 
with  95%  probability  at  a  95%  confidence 
level.  The  margin  of  safety,  which  in  this  case 
is  the  margin  between  the  DNBR  limit  and 
cladding  failure,  thus  retains  the  same  basis. 
In  fact,  the  DNBR  limit  (i.e.  TS  B2.1.1.  B3/4.2.3 
and  B3/4.2.5)  is  now  also  based  upon  the 
additional  criterion  that  at  least  99.9%  of  the 
core  must  avoid  DNB.  which  previously  had 
not  been  required. 

The  MTC  limit  change  (i.e.  TS  3/4.1.1.4.  and 
B3/4.1.1.4)  has  been  analyzed  for  each  of  the 
affected  transients  from  Chapter  15  of  the 
UFSAR  confirming  that  margin  remains  to  the 
DNB  design  limit.  The  pressurizer  level 
response  time  requirement  (i.e.  TS  3/4.3.3.1) 
imposes  an  additional  surveillance 
requirement  on  the  reactor  protection  system 
and  therefore  does  not  reduce  the  margin  of 
safety. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensees  analyses  of  the 
proposed  change  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFTl  50.92(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department,  University  of 
Virginia.  Charlottesville.  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
P.O.  Box  1535.  Richmond.  Virginia  23212. 

NRC  Project  Director:  \  lerbert  N. 
Berkow 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2.  Benton  County, 
Washington 

Date  of  amendment  request:  October 
24. 1988 

Description  of  amendment  request:  By 
letter  dated  October  24, 1988  the 
licensee  submitted  an  application  to 
amend  Technical  Specification  Section 
3/4.3.7  "Radiation  Monitoring 
Instrumentation."  including  Table 
3.3.7.1-1,  "Radiation  Monitoring 
Instrumentation."  by  removing  reference 
to  "trips"  actuated  by  the 
instrumentation.  Specifically,  in 
accordance  with  the  requirements  of 
this  specification  Main  Control  Room 
Ventilation  Radiation  Monitors  now 
alarm  in  the  control  room  on  high 
radiation  and  also  trip  air  system  intake 
valves  to  cause  air  to  be  drawn  from  a 
different  point.  The  amendment  would 


allow  continued  operation  without  the 
automatic  trip  capability.  The  alarm 
functions  would  be  retained  and  the  air 
intakes  would  be  realigned  manually. 

Action  70(a)  in  the  table  is  to  be 
revised  to  show  that  the  licensee  would 
manually  isolate  a  remote  air  intake 
when  a  monitor  associated  with  that 
intake  is  inoperable.  This  would  achieve 
the  same  objective  as  the  trip 
mechanism  for  the  case  of  one 
inoperable  monitor. 

The  associated  bases  would  be 
changed  to  be  consistent  with  the 
specifications. 

The  licensee  stated  that  the  change, 
which  would  delete  the  trip  function,  is 
necessary  because  under  the  existing 
specifications  should  a  LOCA  occur, 
then  a  single  failure  (for  example  a  short 
closing  an  isolation  valve]  could  result 
in  both  remote  air  intakes  remaining 
closed.  Such  a  sequence  of  events  would 
force  the  control  room  ventilation 
system  into  the  recirculation  mode  and 
cause  higher  control  room  in-leakage 
rates  from  the  loss  of  control  room 
pressure.  This  in  turn  could  cause 
excessive  radiation  exposure  to  the 
control  personnel. 

To  avoid  this  situation  the  licensee 
has  already  replaced  the  motor 
operators  on  the  controlled  intake 
valves  with  manual  operators.  As  a 
result  of  the  loss  of  the  automatic  trip 
function  for  these  valves,  the  licensee  is 
meanwhile  operating  the  control  room 
ventilation  system  in  the  pressurization 
mode  in  accordance  with  requirements 
in  Action  70(b)  in  the  Technical 
Specification. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  slated  in  10  CFR  50.32.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Washington  Public  Power  Supply 
System  has  evaluated  the  proposed 
amendment  to  the  technical 
specifications  per  10  CFR  50.92  and 
provides  the  following  in  support  of  a 
finding  for  no  significant  hazards 
considmtion.  The  licensee  states  that 
the  proposed  changes  do  not: 
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(1)  Involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  system  has  no 
accident  preventive  function;  only  accident 
mitigation.  The  consequences  of  an  accident 
previously  analyzed  are  not  increased 
because  the  original  accident  isolation 
features  are  retained  and  analyses  show 
adequate  time  exists  for  manual  isolation  of  a 
remote  intake  if  required.  The  remote  air 
intake  isolation  valves  normal  operational 
position  will  be  open  and  this>  preserves  the 
post  accident  required  position. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because,  as  discussed 
above,  the  system  has  only  accident 
mitigation  capability. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  control  room 
pressurization  function  has  not  been  affected, 
nor  h.TS  the  time  necessary  for  operator 
action  to  isolate  an  intake  been  affected. 

The  staff  is  in  agreement  with  the 
licensee's  evaluation.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  City  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  licensees:  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Cook.  Purcell 
and  Reynolds.  1400  L  Street,  NW., 
Washington.  DC  20005-3502. 

NRC  Project  Director:  George  W. 
Knighton 

Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  &  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
19. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  operating  corporation  and 
onsite  organization  charts  (Figure  6.2-1 
and  6.2-2)  from  Section  6  of  the  WCGS 
Technical  Specifications  and  would 
incorporate  essential  organization 
requirements,  such  as  lines  of  authority, 
responsibility,  and  communication.  The 
amendment  would  also  make  additional 
editorial  changes  to  delete  references  to 
the  removed  organization  charts. 

Basis  for  proposed  no  si-^nif leant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 


with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Wolf  Creek  Nuclear  Operating 
Corporation  reviewed  the  proposed 
change  and  determined  that: 

(1)  The  proposed  amendment  docs  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  deletion 
of  organization  charts  docs  not  affect  facility 
design  or  operations.  Additional  Technical 
Specification  requirements  assure  that  the 
essential  aspects  of  organizational  structiire 
remain  in  place  in  lieu  of  the  organization 
charts.  Therefore,  the  administrative  controls 
essential  for  safe  plant  operation  remain  in 
affect  under  the  proposed  amendment.  Also, 
since  the  organization  charts  will  exist  in 
other  appropriate  documents,  i.e..  the  WCGS 
Updated  Safety  Analysis  Report,  the 
proposed  amendment  is  administrative  in 
nature,  because  the  changes  do  not  affect  the 
physical  aspects  of  the  plant  or  equipment 
used  for  preventing  or  mitigating  postulated 
accidents. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature;  no  physic.il 
alterations  to  the  plant  or  equipment  or  plant 
operations  are  proposed. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  Technical 
Specifications  assure  that  the  essential 
administrative  controls  remain  in  the 
Technical  Specifications  in  place  of  the 
controls  effected  by  the  organization  charts. 
Thus,  no  reduction  in  administrative  controls 
commitments  is  involved. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
dnfermination  and  agrees  with  the 
licensee's  analysis.  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library.  120o" 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66R21 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw.  Pittman.  Potts  and 


Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACIUTY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  tlie  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  .special  circumstances 
provision  in  10  CFR  51.12(b)  and  h;)s 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Celman  Building,  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 
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Commonwealth  Edison  Company. 
Docket  No8.  50-237/249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2,  and 
3  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
March  18. 1988 

Brief  description  of  amendments:  The 
amendments  clarify  the  applicability  of 
the  containment  oxygen  concentration 
and  drywell  torus  differential  pressure 
Limiting  Conditions  of  Operation  (LCO) 
and  Surveillance  Requirements. 

Date  of  issuance:  November  8, 1988 

Effective  date:  November  8. 1988 

Amendment  Nos.:  103.  99 

Provisional  Operating  License  No. 
DPR-19  and  Facility  Operating  License 
No.  DPR-25  The  amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  10. 1968  (53  PR  30127). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  8, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris.  Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2.  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
May  9. 1988 

Brief  description  of  amendments:  The 
amendments  clarify  the  applicability  of 
the  containment  concentration  and 
drywell  torus  differential  pressure 
Limiting  Conditions  of  Operation  (LCO) 
and  Surveillance  Requirements. 

Date  of  issuance:  November  8, 1988 

Effective  date:  November  8. 1988 

Amendment  Nos.:  111.  107 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13. 1988  (53  FR  26521).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  8. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Avenue.  Dixon.  Illinois  61021. 

Consumers  Power  Company.  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County.  Michigan 

Date  of  applications  for  amendment: 
August  19  and  24. 1988 

Brief  description  of  amendment:  In 
response  to  the  August  19  application, 
the  amendment  revises  the  Technical 
Specifications  to  reflect  the  changes  in 


the  pressurizer  level  instrumentation  to 
provide  two  environmentally  qualified, 
wide  range  channels  to  meet  the  criteria 
of  Regulatory  Guide  1.97. 
"Instrumentation  to  Follow  the  Course 
of  an  Accident."  The  surveillance 
requirement  is  also  revised  to  specify 
comparison  of  channels  of  similar  range 
of  pressurizer  level  for  the  once  per  shift 
check. 

In  response  to  the  August  24 
application,  the  amendment  changes  the 
Technical  Specifications  related  to  the 
monthly  surveillance  test  to  be 
performed  on  Area  Radiation  Monitors. 
It  allows  alternate  methods,  both 
acceptable,  for  performing  the 
surveillance  depending  on  the  design  of 
the  Area  Radiation  Monitor. 

Date  of  issuance:  November  14, 1988 

Effective  date:  November  14, 1988 

Amendment  No.:  115 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  11, 1988  (53  FR  39668 
and  39669).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  14, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College,  Holland.  Michigan  49423. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
August  4. 1988.  as  supplemented 
October  4. 1988. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  related  to  the  secondary 
system  safety  valve  setpoint  tolerances. 
The  change  raises  these  tolerances  from 
985  psig  (±10  psig)  and  1025  (±1%)  to 
985  psig  (±30  psig)  and  1025  psig  (±3%). 

Date  of  issuance:  November  14. 1988 

Effective  date:  November  14, 1988 

Amendment  No.:  116 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  11, 1988  (53  FR  39671). 
Supplemental  information  dated 
October  4, 1988,  which  was  received 
after  the  date  of  initial  noticing,  did  not 
change  the  initial  determination  of  no 
significant  hazards  consideration. 
Therefore,  it  was  unnecessary  to 
renotice  the  amendment  request.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  14, 1988. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland.  Michigan  49423. 

Duquesne  Light  Company,  Docket  Nos. 
50-334  and  50-412,  Beaver  Valley  Power 
Station,  Units  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendments: 
June  22. 1988. 

Brief  description  of  amendments:  The 
amendments  clarify  the  source  range 
channel  surveillance  requirements  of 
Table  4.3-1  for  both  the  Unit  1  and  2 
Technical  Specifications. 

Date  of  issuance:  November  7. 1988 

Effective  date:  November  7. 1988 

Amendment  Nos.:  132  for  Unit  1.  8  for 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  10, 1988  (53  FR  30131). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  7. 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Genbi-ating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
September  28. 1988 

Brief  description  of  amendment:  The 
amendment  allows  removing  the  high 
pressure  scram  function  when  the 
reactor  vessel  head  is  removed  or 
unbolted.  This  change  is  necessary  to 
install  new  analog  pressure  sensors 
during  the  12R  refueling  outage. 

Date  of  Issuance:  November  18, 1988 

Effective  date:  November  18, 1988 

Amendment  No.:  130 

Provisional  Operating  License  No. 
DPR-J6.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17, 1988  (53  FR  40538). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18. 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 


Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  June  21, 
1988  as  supplemented  October  31, 1988. 

Brief  description  of  amendment:  The 
amendment  (1)  deletes  the  requirement 
for  NRC  approval  of  the  asiatic  clams 
control  program  prior  to  the  introduction 
of  river  water  to  plant  systems;  and  (2) 
deletes  the  requirement  for  monitoring 
to  delect  the  presence  of  Corbicula  in 
the  Mississippi  River  and  add  the 
requirement  for  monitoring  to  detect 
Corbicula  in  the  clarifier  influent. 

Date  of  issuance:  November  16. 1988 

Effective  date:  November  16. 19H8 

Amendment  No.:  30 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  27. 1988  (53  FR  28290).  The 
licensee's  October  31, 1988  submittal 
provided  clarification  regarding  the 
declohnation  chemical  used  in  the 
cooling  tower  blowdown  and  did  not 
change  the  finding  of  the  original  notice. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  16. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge.  Louisiana  70803 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382.  Waterford  Steam 
Elacttic  Station.  Unit  3.  St.  Charles 
Parish,  Louisiana 

Dale  of  amendment  request:  August 
26. 1988 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  correcting  the  labels 
for  percent  level  corresponding  to  Boric 
Acid  Makeup  Tank  Volume  on 
Technical  Specification  Figure  3.1-1, 
"Required  Stored  Boric  Acid  Volume  as 
a  Function  of  Concentration. " 

Date  of  issuance:  November  9. 1988 

Effective  date:  November  9, 1988 

Amendment  No.:  45 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  5. 1988  (53  FR  39172). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  9, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70\22. 


Mississippi  Power  &  Light  Company. 
System  Energy  Resources.  Inc..  South 
Mississippi  Electric  Power  Association. 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Dutc  of  application  for  amendment: 
Juno  21. 1988 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  (1)  deleting  the 
requirement  for  daily  functional  tests  of 
the  low  power  setpoint  and  the  high 
power  setpoint  in  the  rod  pattern  control 
system  and  (2)  changing  the  applicable 
operational  conditions  for  the  high 
power  setpoint  from  startup  and  power 
operation  to  power  operation  above  the 
low  power  setpoint. 

Date  of  issuance:  November  14, 1988 

Effective  date:  November  14, 1988 

Amendment  No.:  49 

Facility  Operating  LicerL-^t^  .\'o.  NPF- 
29.  This  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  10. 1988  (53  PR  30137). 
The  Commission's  rchited  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  14, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library.  Raymond, 
Mississippi  39154 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  March  25, 
1988  as  supplemented  August  26, 1988 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  add  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for  the 
recently  installed  Alternate  Shutdown 
System.  This  amendment  will  be 
effective  on  December  31, 1988  to  allow 
for  orderly  preparation  and 
implementation  of  new  procedures. 

Date  of  issuance:  November  7. 1988 

Effective  date:  December  31, 1988 

Amendment  No.:  126 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  5. 1988  (53  FR  15913).  The 
August  26, 1988  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  finding  of  the  initial 
notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  7, 1988. 

No  siginificant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street,  Auburn,  Nebraska  6B305. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245.  Millstone  Nuclear 
Power  Station.  Unit  No.  1,  New  London 
County.  Connecticut 

Dale  of  application  for  amendment: 
September  2. 1988 

Brief  description  of  amendment:  The 
amendment  revise  Technical 
Specification  Sections  4.2.3.1.6,  4.2.3.2.6 
and  the  bases  for  Technical 
Specification  3/4.2.3  to  require  a  0.1 
percent  penalty  to  added  to  Reactor 
Coolant  System  (RC%)  flow 
measurement  uncertainty  values  if  the 
feedwater  flow  Venturis  are  not  cleanf^d 
at  least  once  every  18  months. 

Date  of  issuance:  November  7. 1988 

Effective  date:  November  7, 1988 

Amendment  No.:  27 

Facility  Operating  License  No.  DPR 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  5, 1988  (53  FR  39173). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library'.  49 
Rope  Fiirry  Road.  Waterford, 
Connecticut  06385. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  application  for  amendments: 
February  24. 1988  as  revised  June  10. 
1988 

Bi  icf  description  of  amendments: 
Removed  organization  charts  from  the 
Technical  Specifications  and  changed 
nomenclature  in  Section  6.8.2. 

Date  of  issuance:  November  16,  198H 

Effective  date:  November  16, 1988 

Amendment  Nos.:  85  and  52 

Facility  Operating  License  No.t.  NPF- 
14  and  NPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  10. 1988  (53  FR  30141). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  16, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Bane. 
Penn-sylvania  18701. 
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Philadelphia  Electric  Company.  Docket 
No.  50-352.  Limerick  Generating  Station, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
July  19. 1988 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  in  accordance  with  the 
guidance  provided  in  the  NRC's  Generic 
Letter  87-09  to  address  three  specific 
problems  that  have  been  encountered 
with  respect  to  applicability  of  Sections 
.3.0  and  4.0  of  the  Standard  Technical 
Specifications. 

Date  of  issuance:  November  7, 1988 

Effective  date:  November  7, 1988 

Amendment  No.  11 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  5. 1988  (53  FR  39176). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstovvn  Public  Library,  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  application  fur  amendment: 
August  24.  1988 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  allow  a  lower 
minimum  injection  flow  rate  and  a  lower 
sodium  pentaborate  solution 
concentration  in  the  Standby  Liquid 
Control  System  (SLCS),  based  on  the 
smaller  size  reactor  vessel  and  the  use 
of  enriched  Boron-10  to  satisfy  the 
Anticipated  Transient  Without  Scram 
(ATWS)  rule  requirements  specified  in 
10  CFR  Part  50.62. 

Date  of  issuance:  November  7,  1988 

Effective  date:  November  7, 1988 

Amendment  No.:  116 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register:  October  5. 1988  (53  FR  39177). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7. 1988.  A 
related  exemption  from  10  CFR  Part 
50.62(c)(4)  was  issued  on  November  7, 
1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 


University  College  of  Oswego,  Oswego, 
New  York 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  29. 1988 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  to  support  plant  operation 
following  refueling  during  the  Reload  8/ 
Cycle  9  outage. 

Date  of  issuance:  November  7. 1988 

Effective  date:  November  7, 1988 

Amendment  No.:  117 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register:  September  7, 1988  (53  FR 
34610).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  Application  for  amendment: 
May  27, 1988  and  August  10, 1988 

Brief  description  of  amendment: 
Revises  Technical  Specification  Table 
3.7-1  to  reflect  certain  modifications 
involving  containment  isolation  valves 
performed  during  the  Reload  8/Cycle  9 
refueling  outage. 

Date  of  issuance:  November  10, 1988 

Effective  date:  November  10, 1988 

Amendment  No.:  118 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  July  27, 1988  (53  FR  28293)  and 
September  7. 1988  (53  FR  34610).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  10. 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 


Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
May  27. 1988 

Brief  description  of  amendment:  The 
amendment  changes  the  reactor  vessel 
water  level  setpoint  reference  point  in 
various  TS  pages  from  the  bottom  of  the 
steam  separator  skirt  to  the  top  of  the 
active  fuel  and  changes  the  RCIC 
turbine  trip  to  a  steam  line  isolation  on 
high  reactor  water  level. 

Date  of  issuance:  November  10, 1988 

Effective  date:  November  10, 1988 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register:  July  13, 1988  (53  FR  2(i.S31 ).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  10. 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259.  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant.  Units  1.  2  and  3, 
Limestone  County.  Alabama 

Date  of  application  for  amendments: 
May  31, 1988  (TS  240) 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  by  changing  definitions 
and  adding  notes  to  remove  ambiguity 
from  the  definitions  of  Mode  of 
Operation.  Core  Alteration,  and  Reactor 
Conditions. 

Date  of  issuance:  November  18, 1988 

Effective  date:  November  18. 1988. 
and  shall  be  implemented  within  60 
days 

Amendments  Nos.:  158,  154.  129 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  10. 1988  (53  FR  30144). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  18. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 


400  West  Summit  Hill  Drive,  Ell  833, 
Knoxville,  Tennessee  37902. 

Virginia  Electric  and  Power  Company,  et 
al.,  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  No,  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
September  20, 1988,  as  supplemented 
October  6, 1988. 

Brief  description  of  amendments:  The 
amendments  modify  the  requirement  of 
the  NA-1&2  TS  4.6.1.2a  to  conduct  a 
Type  A  test  at  40  2710  month  intervals 
during  each  10-year  inservice  inspection 
and  allow  the  third  Type  A  test  at  the 
first  10-year  service  period  to  take  place 
during  the  NA-1&2  1989  refueling/lO- 
year  inservice  inspection  outage. 
Date  of  issuance:  November  10,  1988 
Effective  date:  November  10, 1988 
Amendment  Nos.:  106  and  92 
Facility  Operating  License  Nos.  NPF-4 
and  NPF  7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  11, 1988  (53  FR  39697). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  10. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 


Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 


provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  al  the 
local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  Ic 
the  issuance  of  the  amendments.  By 
December  30.  1988.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10]  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-311.  Salem  Generating 
Station,  Unit  No.  2.  Salem  County.  New 
Jersey 

Dute  of  Application  for  amendment: 
October  19, 1988  and  supplement  dated 
October  26, 1988. 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  allow  use  of  reduced 
uncertainty  value  in  determining  total 
reactor  coolant  flow.  This  amendment 
was  authorized  by  telephone  on 
November  3, 1988  and  confirmed  by 
letter  November  3, 1988. 

Date  of  Issuance:  November  17. 1988 

Effective  Date:  November  3. 1988 

Amendment  No.:  64 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State  of  New  Jersey  and  final  no 
significant  hazards  considerations 
determination  are  contained  in  a  Safety 
Evaluation  dated  November  17, 1988. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue, 
Washington,  DC  20006 

Local  Public  Document  Room 
Location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem.  New  Jersey 
08079. 

NRC  Project  Director:  Walter  R. 
Butler 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November.  1988. 

For  the  Nuclear  Regulatory  Commission 

Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects-l/ll, 
Office  of  Nuclear  Reactor  Regulation 
|Doc.  88-27487  Filed  11-29-88;  &45  am) 
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(Docket  No.  50-416] 

Mississippi  Power  &  Ught  Co.,  et  ai.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  System  Energy  Resources, 
Inc.,  and  South  Mississippi  Electric 
Power  Association  for  operation  of  the 
Grand  Gulf  Nuclear  Station  (GGNS). 
Unit  1.  located  in  Claiborne  County, 
Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action  ^^ 

The  proposed  amendment  would        d 
change  the  Operating  License  (OL)  and^,^ 
the  Technical  Specifications  (TS)  to        '^ 
incorporate  changes  resulting  from  the 
May  26. 1987  revision  to  10  CFR  Part  55. 
"Operators'  License." 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  16. 1987.  as 
revised  August  3. 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
update  the  qualification  requirements  of 
training  center  instructors  and  unit 
operators  personnel  and  make  the  OL 
and  TS  consistent  with  the  May  26, 1987 
revisions  to  10  CFR  Part  55. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  change  to  the 
OL  and  TS  and  has  concluded  that  the 
proposed  amendment  would  not 
adversely  affect  safe  operation  of  the 
facility.  Therefore,  the  proposed 
amendment  does  not  significantly 
increase  the  probability  or 
consequences  of  any  accident.  The 
Commission  also  concluded  that  the 
amendment  involves  no  significant 
increase  in  the  amounts  and  no 
significant  change  in  the  types  of  any 
effluents  that  may  be  released  offsite 
and  that  there  should  be  no  significant 
increase  in  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concluded 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  requirements 
with  respect  to  installation  or  use  of  a 
facility  component  located  within  the 
restricted  area,  as  defined  in  10  CFR 


Part  20.  It  does  not  affect  non- 
radiological  plant  effiuents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  Hexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Grand  Gulf 
Nuclear  Station.  Units  1  and  2.  "  dated 
September  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Signiflcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  16. 1987,  as 
revised  August  3. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington,  DC 
20555  and  at  the  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  November,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  1 1-1.  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-27570  Filed  11-29-88;  8:45  am] 
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[Docket  No.  50-226] 

Southern  California  Edison  Co.,  San 
Diego  Gas  and  Electric  Co.,  San 
Onofre  Nuclear  Generating  Station, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al..  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1.  located 
in  San  Diego  County.  California. 

Environmental  Assesment 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  allow  spent  reactor  fuel  to  be 
transshipped  from  San  Onofre  Unit  1 
(SONGS  1)  to  the  San  Onofre  Units  2 
and  3  (SONGS  2  and  3)  spent  fuel 
storage  pools.  The  staff  previously 
issued  an  Environmental  Assessment 
(EA)  of  the  proposed  actions  for  the 
SONGS  Unit  2  and  3  (Docket  Nos.  50- 
361  and  50-362)  which  was  published  in 
the  Federal  Register  on  June  22. 1988  (53 
FR  23468). 

The  Need  for  the  Propospd  Action 

The  proposed  amendment  is  required 
to  allow  spent  fuel  to  be  transshipped 
from  Unit  No.  1  to  Unit  Nos.  2  and  3. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendment  would  not 
alter  the  type  or  amount  of  fuel  that  can 
be  received,  used  and  possessed  at  the 
site.  Limitations  on  the  amount  of  fuel 
that  may  be  stored  in  the  Units  2  and  3 
spent  fuel  pools  and  the  manner  in 
which  it  may  be  stored  and  handled 
would  also  not  be  changed.  Only  the 
Unit  1  spent  fuel  that  has  aged  for  at 
least  120  days  will  be  transferred  to 
Units  2/3  spent  fuel  pools.  A  GE-IF-300. 
70  ton.  7  element  cask,  registered  with 
the  NRC  and  for  which  a  Certificate  of 
Compliance  has  been  issued  by  the 
NRC,  will  be  used  to  transfer  spent  fuel 
between  units,  thus  ensuring  that  the 
cask  to  be  used  meets  the  packaging  and 
transportation  requirements  of  10  CFR 
Part  71. 

The  transfer  process  will  begin  with 
the  spent  fuel  handling  machine 
transferring  fuel  assemblies  underwater 
from  the  Unit  1  spent  fuel  storage  racks 
to  the  spent  fuel  shipping  cask.  The  fuel 
assemblies  will  be  placed  in  the  cask 
while  maintaining  a  prescribed 
minimum  water  level  above  the 
assemblies  for  personnel  protection. 
After  the  assemblies  have  been  loaded 


into  the  cask,  the  cask  will  be  prepared 
for  transport.  A  crane  will  then  load  the 
cask  onto  a  transport  vehicle  for  travel 
to  Units  2/3,  a  distance  of 
approximately  one  fourth  of  a  mile,  all 
of  which  will  be  on  the  plant  site.  The 
offioading  and  storage  of  the  Unit  1 
spent  fuel  at  Units  2/3  will  be 
accomplished  in  a  manner  similar  to  the 
above,  but  in  reverse  order.  The  process 
will  be  repeated  for  each  group  of  seven 
spent  fuel  assemblies  transferred.  The 
licensee  has  conservatively  estimated 
that  no  more  than  216  Unit  1  spent  fuel 
assemblies  will  be  transferred  between 
the  units  in  any  year. 

As  summarized  in  the  following 
sections,  the  transshipment  will  be 
closely  monitored.  Controls  will  be  in 
effect  to  reduce  the  possible  spread  of 
contamination.  Station  Security  will 
accompany  the  casks  during 
transporting  between  units.  Health 
Physics  personnel  will  monitor  the 
operation  to  maintain  occupational 
doses  "as  low  as  is  reasonably 
achievable"  (ALARA). 

Occupational  Radiation  Exposure 

The  cumulative  occupational 
radiation  dose  for  the  proposed  transfer 
operation  is  estimated  to  be  less  than  0.1 
person-rem  per  spent  fuel  assembly. 
This  small  radiation  dose  will  not  affect 
the  licensee's  ability  to  maintain 
individual  occupational  doses  within  the 
limits  of  10  CFR  Part  20  and  as  low  as  is 
reasonably  achievable  (ALARA). 

Based  on  present  and  projected 
operations,  the  staff  estimates  that  the 
proposed  transfer  of  Unit  1  spent  fuel  to 
Units  2  and  3  should  add  only  a  small 
fracfion  to  the  total  annual  occupational 
radiation  dose  at  the  facility.  The 
collective  occupational  doses  for  1986 
and  1987  were  approximately  275  and 
232  person-rems  per  year  per  unit, 
respectively.  The  projected  total 
cumulative  occupational  dose  for  the 
movement  of  seven  spent  fuel 
assemblies  in  one  cask  would  be  less 
than  .7  person-rem.  The  licensee  has 
estimated  that  no  more  than  216  spent 
fuel  assemblies  in  any  year  would  be 
transferred  for  which  an  annual 
occupational  dose  of  about  22  person- 
rems  would  result.  This  would  increase 
the  occupational  collective  dose  for  the 
station  (3  Units)  by  about  three  percent 
in  one  year. 

One  potential  source  of  radiation  is 
radioactive  corrosion  products,  called 
"crud".  Crud  may  be  released  to  the 
spent  fuel  pool  water  during  fuel 
movement.  This  could  temporarily 
increase  radiation  levels  in  the  vicinity 
of  the  spent  fuel  pools.  Radiation  levels 
will  be  monitored  continuously.  The 
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licensee's  ALARA  program  should 
assure  that  crud  on  the  spent  fuel  pool 
walls  will  not  present  a  significant 
contribution  to  personnel  exposures. 
Excess  crud  will  be  removed  by 
scrubbing  the  walls.  Further,  the  spent 
fuel  pool  cleanup  system  will  remove 
deposits  in  the  spent  fuel  pool  water  and 
thereby  reduce  crud  levels. 

The  licensee  has  committed  to 
minimize  "hot  particle"  contamination 
by  the  use  of  an  extensive  operational 
radiological  safety  program.  The 
exteriors  of  the  shipping  cask  will  be 
thoroughly  decontaminated  by  steam 
cleaning  each  time  it  exits  a  spent  fuel 
pool.  Casks  will  be  surveyed  and  wiped 
down  to  ensure  proper  decontamination, 
and  covered  with  a  nylon  bag  for 
transfer  between  the  units.  The  staff 
concludes  that  the  licensee  has  taken 
adequate  measures  to  minimize  hot 
particle  contamination.  The  licensee  will 
not  move  a  known  leaking  spent  fuel 
assembly,  or  any  of  the  plutonium 
assemblies,  in  Unit  1. 

During  the  spent  fuel  assembly 
transfer,  occupational  exposure  will  be 
limited  by  the  ALARA  procedures  and 
guidelines.  Therefore,  the  staff 
concludes  that  the  radiation  protection 
program  is  adequate  for  ensuring  that 
occupational  radiation  exposure  during 
the  spent  fuel  transfer  will  be 
maintained  in  accordance  with  staff 
ALARA  guidelines,  including  Regulatory 
Guides  8.8  and  8.10.  and  the 
requirements  of  10  CFR  Part  20.  and  is 
acceptable. 
Public  Radiation  Exposure 

10  CFR  Part  71.43  provides  that  a 
package  (shipping  cask)  must  be 
designed,  constructed,  and  prepared  for 
shipment  so  that  under  specified  tests 
for  normal  conditions  of  operation,  there 
will  be  no  loss  or  dispersal  of 
radioactive  contents,  no  significant 
increase  in  external  radiation  levels, 
and  no  substantial  reduction  in  the 
effectiveness  of  the  packaging. 
Moreover,  10  CFR  Part  71.51  provides  for 
additional  requirements  for  design, 
construction  and  preparation  to  ensure 
that,  under  severe  hypothetical  accident 
conditions,  any  release  of  radioactive 
materials  or  increase  in  external 
radiation  would  be  within  prescribed, 
acceptable  limits. 

The  licensee  has  documented  a 
special  procedure,  S0123-X-9. 
"Transshipment  of  Spent  Fuel  Using  the 
IF-300  Cask,"  for  transporting  the  spent 
fuel  from  Unit  1  to  Units  2  and  3.  This 
report  describes  the  helium  leak  test 
procedures  and  acceptance  criteria  usd 
on  the  GE-IF-300  cask  to  verify  its 
compliance  with  10  CFR  Part  71 
requirements. 


10  CFR  Part  71.47  provides  that 
radiation  levels  external  to  the  cask 
must  not  exceed  10  millirem/hr  at  any 
point  two  meters  beyond  the  outermost 
sides  of  the  transporting  vehicles.  For  a 
cask  meeting  this  requirement,  the_^ 
corresponding  dose  rate  is 
approximately  0.0001  millirem/hr  at  the 
nearest  site  boundary  (282  meters).  This 
is  less  than  one-tenth  the  natural 
external  radiation  background  dose  rate. 
The  licensee  states  that  the  time  to 
travel  from  the  Unit  1  cask  area  to  the 
Unit  2  or  Unit  3  cask  areas  will  be  about 
a  half  hour.  The  transport  speed  of  the 
cask  will  be  less  than  five  miles  per 
hour,  and  the  speed  of  other  traffic  in 
the  area  will  be  less  than  ten  miles  per 
hour. 

Under  the  above  conditions,  and 
assuming  a  maximum  of  216  transfers  in 
any  year,  the  staff  estimates  that  the 
whole  body  dose  commitment  to  a 
maximally  exposed  individual  at  the 
nearest  site  boundary  due  to  the 
proposed  transfer  of  spend  fuel  between 
the  units  will  be  about  0.01  millirem 
(realistically,  this  does  will  be  lower 
because  of  the  long  decay  time  of  most 
of  the  fuel  to  be  moved).  This  estimated 
total  dose  commitment  is  well  within  the 
limitations  of  the  plant  Technical 
Specifications,  which  are  based  on  the 
annual  offsite  dose  requirements  of  10 
CFR  Parts  20  and  50  (10  millirem),  and 
40  CFR  Part  190  (25  millirem). 

Likewise,  the  staff  estimates  that  the 
annual  population  dose  to  the  general 
public  due  to  the  proposed  transfer  be  a 
very  small  fraction  of  the  three  person- 
rem  population  dose  estimated  in  the 
Final  Environmental  Statements  for 
Units  1,  2,  and  3  for  transportation  of  all 
fuel  and  waste.  Thus,  the  estimated 
annual  total  population  dose  including 
the  proposed  transfer  of  spent  fuel 
would  be  very  small  compared  to  the 
annual  collective  dose  of  about  61.000 
percon-rems  to  this  same  population 
from  natural  background  radiation. 

Radiological  consequence  of  Potential 
Accidental  Releases 

No  onsite  fuel  handling  accidents 
having  significant  offsite  radiological 
consequences  have  ever  occurred.  Such 
accidents  and  their  potential 
environmental  consequences  must  be 
postulated.  Potential  environmental 
consequences  of  postulated  accidents 
may  be  bounded  realistically  by 
extrapolation  of  results  from 
conservative  estimates.  Offsite  doses 
are  estimated  conservatively  in  NRC 
staff  safety  reviews  for  plant  siting, 
design  and  operations  evaluations.  The 
combination  of  assumptions  used  for  the 
latter  dose  estimates  assure  that  doses 
for  such  design  basis  accidents  are 


unrealistically  high.  This  helps  to  assure 
safe  plant  siting,  design  and  operations 
because  the  doses  so  calculated  would 
exceed  regulatory  limits  without  the 
adoption  of  plant  safety  features  and/or 
operational  controls.  The  principal 
regulatory  dose  limits  for  safety  reviews 
are  embodied  in  the  NRC  regulations,  10 
CFR  Part  100.  For  safety  reviews,  the 
limiting  dose  is  300  rem  to  the  thyroid, 
principally  due  to  inhalation  of  1-131 
postulated  to  be  accidentally  released  to 
the  atmosphere. 

Several  bounding  acident  analyses  for 
this  current  assessment  have  been 
reported  previously,  and  the  potential 
consequences  have  been  found 
acceptable  by  the  NRC  staff.  The  only 
pertinent  credible  accident  that  has  not 
been  analyzed  for  this  assessment  is  the 
postulated  dropping  (and  damaging)  of  a 
SONGS  Unit  1  fuel  bundle  during  fuel 
handling  operations  in  Unit  1  with  a 
release  of  radioactivity  to  the 
atmosphere.  A  postulated  design  basis 
accident  has  been  analyzed  previously 
in  the  safety  review,  and  a  thyroid  dose 
of  99  rem  for  a  person  at  the  site 
boundary  was  estimated  conservatively. 
For  purposes  here,  it  is  significant  that 
this  very  conservative  estimate  was 
based  on  postulated  damage  to  fuel 
which  had  decayed  for  only  148  hours 
(6.17  days).  In  the  present  case, 
however,  fuel  to  be  transshipped  will 
have  decayed  a  minimum  of  120  days 
(shipping  cask  limitation).  1-131  has  a 
half-life  of  about  eight  days.  During  the 
additional  114  days.  1-131  would  decay 
by  an  additional  factor  of  about  18,000. 
The  postulated  dose  would  decrease 
proportionately. 

Thus,  regardless  of  the  accident 
probability,  which  operating  experience 
has  shown  to  be  very  low,  the  offsite 
thyroid  dose  due  to  this  bounding 
postulated  accident  can  be 
conservatively  bounded  as  99/ 
18,00  =  0.006  rem,  maximum.  This  dose 
would  be  well  below  the  U.S. 
Environmental  Protection  Agency 
Protective  Action  Guide  of  5  rem 
(thyroid),  for  which  offsite  protective 
action  should  be  considered.  Thus, 
based  on  this  bounding  analysis,  the 
potential  environmental  consequences 
of  possible  accidents  are  acceptably 
low.  as  are  the  risks. 

Based  on  the  foregoing,  any 
radiological  releases  resulting  from  an 
accident  would  not  be  significantly 
greater  than  previously  determined.  The 
proposed  amendment  does  not 
otherwise  affect  routine  radiological 
plant  effluents.  Therefore,  the 
commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 


amendment.  The  Commission  also 
concludes  that  the  proposed  action  will 
not  result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  June  24, 1988  (53  FR 
23820).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station,  Unit 
No.  1,  dated  October  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  28, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Piiblic  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555.  and  at  the  General  Library, 
University  of  California.  P.O.  Box  19557, 
Irvine,  Cahfomia  92713. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November,  1988. 


For  the  Nuclear  Rrgulatory  Commission. 
George  W.  knightoa, 

Dirci,  tor.  Prv/ect  Directorate  V,  Division  of 
Reactor  ProjiH:ts-UI.  IV.  V  and  Special 
Pro/octs.  Office  of  .\uileor  Reactor 
Rrgiilation. 

[FR  Doc.  8ft-27571  Filed  11-29-88:  8:45  am) 

BILLING  CODE  7M0-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  Wildlife 
Program;  Proposed  Long>Term  Spill 
Amendments,  Hearing  and 
Opportunity  to  Comment 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  proposed  long-term 
spill  amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Program, 
hearings  and  opportunity  to  comment. 

summary:  On  November  15.  1982. 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act.  16  U.S.C.  839.  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  from  time  to  time  since  then. 
Major  revisions  of  the  program  were 
adopted  in  1984  and  1987. 

Under  section  4(h)(6)(E)(i)  of  the 
Northwest  Power  Act,  the  Council  must 
adopt  measures  to  "provide  for 
improved  survival  of  [anadromous]  fish 
at  hydroelectric  facilities  located  on  the 
Columbia  River  system."  This  notice 
deals  with  the  subject  of  fish  spills  at 
the  federal  dams  on  the  mainstem 
Columbia  and  Snake  Riveis.  except 
Bonneville  Dam,  to  provide  improved 
survival  for  anadromous  fish  at  the 
dams.  Currently,  the  fish  and  wildlife 
program  calls  for  the  U.S.  Army  Corps  of 
Engineers  to  develop  and  implement  a 
fish  passage  plan  that:  (1)  Reflects 
agreement  with  the  fish  agencies  and 
tribes  to  the  fulfest  extent  practicable; 
(2)  results  in  spill  that  achieves  at  least 
90  percent  smolt  survival  for  80  percent 
of  spring  and  summer  migrants  at  each 
project  in  critical  water  years:  (3) 
incorporates  a  sliding  scale  formula  for 
additional  spills  in  better-than-critical 
water  years.  The  fish  agencies  and 
tribes  are  to  specify  criteria  to 
determine  when  spill  should  start  and 
stop,  and  in-season  spill  decisions  by 
the  Corps  are  to  be  made  in  cooperation 
with  the  fish  agencies  and  tribes.  (1987 


Columbia  River  Basin  Fish  and  Wildlife 
Program  section  403(b)(1)).  Recognizing 
that  there  have  been  difficulties  in 
implementing  these  provisions,  the 
Council  also  committed  in  the  1987  fish 
and  wildlife  program  to  facilitate  an 
agreement  between  the  fish  agencies 
and  tribes  and  the  Corps  on  "the  terms 
and  conditions,  sliding  scale  formula, 
and  spill  criteria"  of  the  annual  fish 
passage  plan.  (Id.,  section  403(b)(l)fD)). 

Since  the  fall  of  1987  fish  and  wildlife 
program,  the  state  and  federal  fish  and 
wildlife  agencies.  Indian  tribes. 
Bonneville,  and  the  Pacific  Northwest 
Utilities  Conference  Committee  have 
been  in  the  process  of  negotiating  an 
agreement  for  spills  at  Lower 
Monumental,  Ice  Harbor.  John  Day,  and 
The  Dalles  Dams,  for  the  ten-jeai  period 
beginning  December  31. 1988.  The 
negotiations  have  resulted  in  an 
agreement  among  the  negotiators  has 
not  yet  been  signed  by  the  parties  ("the 
Agreement").  Because  the  1989  spill 
season  is  imminent,  on  October  13  1988. 
the  Council  agreed  to  begin  a  process  to 
consider  amendments  to  the  fish  and 
wildlife  program  to  incorporate  the 
Agreement's  spill  provisions  during  the 
life  of  the  agreement,  pursuant  to  section 
4(d)(1)  of  the  .Northwest  Power  Act.  This 
notice  explains  how  to  obtain  a  full  copy 
of  possible  amendments,  and  how  to 
participate  in  the  amendment  process. 

Public  Comment:  All  written 
comments  must  be  received  in  the 
Council's  central  office,  851  SW.  Sixth 
Avenue.  Suite  1100,  Portland.  Oregon, 
97204.  by  5  p.m.  Pacific  time  on 
December  28, 1988.  Comments  should  be 
submitted  to  Dulcy  Mahar,  Director  of 
Public  Involvement,  at  this  address. 
Comments  should  be  clearly  marked 
"Spill  Comments." 

After  the  close  of  written  comment, 
the  Council  may  hold  consultations  with 
interested  parties  to  clarify  points  made 
in  written  comment.  Consultations  may 
be  held  up  to  the  time  of  the  Council's 
finiil  action  in  this  rulemaking. 

Hearings:  Public  hearings  will  be  held 
in  Idaho.  Montana,  Oregon,  and 
Washington,  beginning  on  December  9, 
1988.  If  you  wish  to  obtain  a  schedule  of 
the  hearings,  or  more  information  about 
this  process,  contact  the  Council's  Public 
Involvement  Division,  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon 
97204  or  (503)  222-5161.  toll  free  1-600- 
222-3355  in  Idaho.  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis  in  the  Public 
Involvement  Division.  Requests  to 
reserve  a  time  period  for  oral  comments 
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must  be  received  no  later  than  two  work 
days  before  the  hearing. 

Final  Action:  The  Council  expects  to 
take  final  action  on  the  proposed 
amendments  at  its  January,  1989 
meeting.  The  actual  date  on  which  the 
Council  will  make  its  final  decision  will 
be  announced  in  accordance  with 
applicable  law  and  the  Council's 
practice  of  providing  notice  of  its 
meitting  agendas. 

For  a  Full  Copy  of  the  Proposed 
Amendments,  or  the  Parties '  Tentative 
Agreement,  or  for  Further  Information: 
Contact  Judi  Hertz  at  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon, 
97204.  or  at  (503)  222-5161,  toll  free  1- 
800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon. 
Edward  Sheets, 
Executive  Director. 
[re  Doc.  88-27524  Filed  11-29-88:  8:45  am] 

BILLING  CODE  0000-00-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35],  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Railroad  Service 
and  Compensation  Reports. 

(2)  Form(s)  submitted:  BA-3a,  BA-4, 
BA-5. 

(3)  OMB  Number:  3220-0008. 

(4)  Expiration  date  of  current  OMB 
clearance:  1-31-89. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  Monthly, 
Quarterly,  Annually. 

(7)  Respondents:  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

(8)  Estimated  annual  number  of 
respondents:  494. 

(9)  Total  annual  responses:  4,244. 

(10)  A  verage  time  per  response: 
10.2566  minutes. 

(11)  Total  annual  reporting  hours: 
43.529. 

(12)  Collection  description:  Under  the 
Railroad  Unemployment  Insurance  and 
Railroad  Retirement  Acts,  employers  are 
required  to  report  service  and 


compensation  for  each  employee  to 
update  Board  records  for  payment  of 
benefits. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Justin 
Kopca  (202-395-7316),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Lohens, 

Director  of  Information  Resources 
Management. 
[FR  Doc.  88-27548  Filed  11-29-88:  8:45  am] 

BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-26299;  File  No.  SR-MBS- 
88-16] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l],  notice  is  hereby  given 
that  on  October  13, 1988,  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
new  fees  to  be  charged  for  additional 
services  provided  by  the  Depository 
Division  (the  "Depository")  of  MBS 
Clearing  Corporation  ("MBSCC")  on 
Participants  who  utilize  those  services. 

The  Depository's  Schedule  of  Fees, 
marked  to  indicate  the  changes  effected 
by  the  proposed  rule  change  is  as 
follows: 


MBS  Clearing  Corporation 

Depository  Division 

[Schedule  of  fees] 


Service 

Fee 

Account  Maintenance 

SS.OOO/montti. 

Book-Entry    Oelivery/Receipt 

$7.75  each. 

(includes  all  DK's  and  FTX 

Transactions  t)etween  Par- 

ticipants). 

Fund  Movement  (End-of-Day).. 

S4  SO  each. 

Seg     Movement     (S.50     per 

$1.00  each. 

side). 

MVC  (Bulk  Seg)  Movement 

$50.00  each 

(.regardless  of 

rtumber  of  pools). 

Safekeeping 

No  charge. 

$2  50/pool/month 

P&l  Disbursement 

Deposits 

$7  75  each  ' 

Witfidrawals 

$7  75  each ' 

CLF  Movements 

$50.00  eactJ/side 

W/C  SegregstiOPS . 

$50  00  each 

Intenm    Accounting    Adjust- 

$10.00 each/side. 

ments. 

'  Does  not  apply  to  bulk  deposits. 

*  Plus  GNMA  transfer  fee:  $50.00  per  certificate 
for  same  day  availability.  $25.00  per  certificate  for 
next  day  availability  or  $10.00  per  certificate  for  two 
business  day  availability.  These  fees  are  payable  to 
Chemical  Bank,  as  agent  for  GNMA. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  t!ie 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  set  fees  for  new  services 
provided  by  MBSCC  to  Depository 
Participants. 

The  proposed  fees  have  been  adopted 
pursuant  to  Article  VI,  Rule  2  of  the 
Depository's  Rules,  which  were 
approved  by  the  Securities  and 
Exchange  Commission  in  its  Order 
granting  MBSCC  temporary  registration 
as  a  clearing  agency  under  section  17A 
of  the  Securities  Exchange  Act  of  1934 
(Release  No.  24-24046,  SEC  File  No.  600- 
21,  dated  February  2, 1987,  extended  in 
Release  No.  34-25957,  SEC  File  No.  600- 
19,  dated  August  2, 1988). 

The  proposed  penalties  are  consistent 
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with  section  17A  of  the  Securities 
Exchange  Act  of  1934  in  that  they 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  among  MBSCC's 
Participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is  effective 
November  1. 1988  pursuant  to  section 
19(b)(3)  of  the  Securities  Exchange  Act 
of  1934  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 


SR-MBS-88-16  and  should  be  submitted 
by  December  21. 1988. 

For  the  Cominission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

Dated:  November  21. 198B. 

(FR  Doc.  88-27586  Filed  ll-29-«8:  8:45  am] 

BILLING  CODE  W10-01-M 

( Release  Na  34-26306;  File  Na  SR-MCC- 
88-12] 

SeH-Regulatory  Organizations; 
Midwest  Clearing  CotPm  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Changs  Relating  to  the 
implementation  of  a  Special 
Secondary  Account 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  7Bs(b](l),  notice  is  hereby  given 
that  on  October  27, 1988,  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  the  bulletin 
detailing  the  implementation  of  a  special 
secondary  account  type  (O  account). 

II.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  new  special 
secondary  account  and  its  related  fees 
for  the  facilitation  of  trades  processed 
through  the  clearing  agency  Regional 


Interface  Organization.  The  new 
account  will  better  enable  MCC 
Participants  to  process  trades  executed 
on  behalf  of  a  non-MCC  Participant 
which  is  a  Participant  in  another 
registered  clearing  agency  (e.g.  a 
member  of  the  National  Securities 
Clearing  Corporation  or  the  Stock 
Clearing  Corporation  of  Philadelphia). 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  fosters  cooperation  among  entities 
involved  in  the  clearing  process.  In 
addition,  the  proposed  fee  is  consistent 
with  section  17A  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  for  services 
offered. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Midwest  Clearing  Corporation  does 
not  believe  any  burdens  will  be  placed 
on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule -Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagrah  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
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accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW„  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  file 
number  SR-MCC-88-12  and  should  be 
submitted  by  December  21, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  November  23, 1988. 
Shirley  E.  HoUis. 
Assistant  Secretary. 

To:  All  MCC  Participants 
Attention:  Head  Cashier/Operations 

Manager 
Subject:  Maintenance  Fee  for  Special  Rio 
Account 

In  order  to  facilitate  the  Regional  Interface 
Organization  (RIO)  processing  of  executions 
for  non-MCC  participants,  the  Midwest 
Clearing  Corporation  (MCC)  has  established 
a  new  special  secondary  account  type  (O 
account).  The  account  will  be  opened  for  a 
member  of  the  National  Securities  Clearing 
Corporation  (NSCC)  or  the  Stock  Clearing 
Corporation  of  Philadelphia  (SCCP)  by  an 
MCC  participant.  All  trades  will  RIO  to  the 
other  clearing  corporation  (NSCC  or  SCCP) 
after  being  recorded  at  MCC.  The  MCC 
participant  will  guarantee  the  O  account  and 
will  be  responsible  for  all  associated  fees  and 
settlements.  All  reports  detailing  activity  in 
the  O  account  will  be  sent  directly  to  the 
MCC  participant. 

Participants  will  be  charged  on  account 
maintenance  fee  of  $50.00  for  each  O  account 
opened.  A  separate  O  account  will  be 
required  for  each  non-participant.  All  other 
fees  (e.g.  trade  recording)  will  be  assessed  as 
applicable. 

Questions  regarding  this  notice  may  be 
directed  to  Pamela  Zielezinski.  Product 
Manager  at  (312)  663-2588 
John  M.  Lofgren, 

Senior  Vice  President.  MCC/MSTC. 
[PR  Doc.  88-27587  Filed  11-29-88;  8:45  amj 
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[Release  No.  34-26301;  File  No.  SR-MSTC- 
88-7] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  Midwest 
Securities  Trust  Company  Relating  to 
Securities  Clearing  Group 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  27. 1988.  the  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 


regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A'  is  a  copy  of  a 
proposed  rule  change  of  Midwest 
Securities  Trust  Company  ("MSTC") 
regarding  its  agreement  with  several 
other  clearing  agencies  to,  among  other 
things,  (i)  increase  the  coordination  of 
clearing  agency  clearance  and 
settlement,  and  (ii)  facilitate  the  sharing 
of  certain  clearance  and  settlement 
information  among  clearing  agencies. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

fA)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

During  the  past  several  months, 
representatives  of  various  SEC- 
registered  clearing  corporations  and 
depositories  have  met  to  review  various 
issues  regarding  the  (i)  clearance  and 
settlement  of  securities  transactions,  (ii) 
improved  linkages  of  clearance  and 
settlement  facilities,  and  (iii) 
development  of  uniform  standards  and 
procedures  for  clearance  and  settlement. 

As  a  result  of  developments 
surrounding  the  October,  1987  Market 
Break,  a  sub-group  of  the  currently 
existing  Monitoring  Coordination  Group, 
entitled  the  Securities  Clearing  Group 
("SCG"),  has  been  formed  to  further 
review  the  foregoing  issues.  The  stated 
purposes  of  the  SCG  are  to  increase 
cooperation  and  coordination  of  persons 
involved  in  the  clearance  and  settlement 
of  securities  transactions,  remove 
impediments  in  and  improve  the 
National  System,  and  promote  the 
increased  access  to  surveillance/ 


'  For  text  of  Exhibit  A  see  Release  No.  34-26300 
publislied  elsewliere  in  this  iitue  of  the  Faderal 
Register. 


information  and  member  risk  monitoring 
through  the  sharing  of  certain 
information  regarding  the  clearance  and 
settlement  of  securities  transactions. 

To  accomplish  these  objectives,  each 
SCG  member  has  executed  the  attached 
formal  agreement.  Briefly  summarized, 
the  agreement  authorizes  SCG  members 
to  work  together  to  develop  procedures 
to  identify  financial  and/or  operational 
conditions  of  clearing  agency 
participants,  which  create  risks  to 
clearing  agencies  and  the  National 
System,  including  the  appropriate 
sharing  of  information  regarding  the 
clearance  and  settlement  of  securities 
transactions.  The  SCG  will  review  these 
areas,  including  the  identification  and 
clear  understanding  of  legal  issues 
involved  in  several  other  specified  areas 
(e.g.,  application  of  cross  liens  between 
two  or  more  clearing  agencies  of  excess 
Participants'  fund  deposits,  application 
of  settlement  credits  and  excess  margin 
balances  of  a  Participant  in  two  or  more 
clearing  agencies  and  the  netting  of 
settlement  debit  and  credit  obligations 
of  a  Participant  in  two  or  more  clearing 
agencies). 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act"),  in  that  it  fosters 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
removes  impediments  to  and  perfects 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  not  generally  been 
solicited  or  received  regarding  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or. 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450,  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-MSTC-88-07  and  should  be 
submitted  by  December  21, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21. 1988. 
Shirley  E.  Hollis. 

Assistant  Secretary. 

[FR  Doc.  88-27584  Filed  11-29-88;  8.45  am| 
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[Release  No.  34-26300;  File  No.  SR-MCC- 
88-10] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Ctiange  by  Midwest 
Clearing  Corporation  Relating  to 
Securities  Clearing  Group 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  27, 1988,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  a  copy  of  a 
proposed  rule  change  of  Midwest 
Clearing  Corporation  ("MCC")  regarding 
its  agreement  with  several  other  clearing 
agencies  to,  among  other  things,  (i) 
increase  the  coordination  of  clearing 
agency  clearance  and  settlement,  and 
(ii)  facilitate  the  sharing  of  certain 
clearance  and  settlement  information 
among  clearing  agencies. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

During  the  past  several  months, 
representatives  of  various  SEC- 
registered  clearing  corporations  and 
depositories  have  met  to  review  various 
issues  regarding  the  (i)  clearance  and 
settlement  of  securities  transactions,  (ii) 
improved  linkages  of  clearance  and 
settlement  facilities,  and  (iii) 
development  of  uniform  standards  and 
procedures  for  clearance  and  settlement. 

As  a  result  of  developments 
surrounding  the  October.  1987  Market 
Break,  a  sub-group  of  the  currently 
existing  Monitoring  Coordination  Group, 
entitled  the  Securities  Clearing  Group 
("SCG"),  has  been  formed  to  further 
review  the  foregoing  issues.  The  stated 
purposes  of  the  SCG  are  to  increase 
cooperation  and  coordination  of  persons 
involved  in  the  clearance  and  settlement 
of  securities  transactions,  remove 
impediments  in  and  improve  the 
National  System,  and  promote  the 
increased  access  to  surveillance/ 
information  and  member  risk  monitoring 
through  the  sharing  of  certain 
information  regarding  the  clearance  and 
settlement  of  securities  transactions. 

To  accomplish  these  objectives,  each 
see  member  has  executed  the  attached 
formal  agreement.  Briefly  summarized, 
the  agreement  authorizes  SCG  members 


to  work  together  to  develop  procedures 
to  identify  financial  and/or  operational 
conditions  of  clearing  agency 
participants,  which  create  risks  to 
clearing  agencies  and  the  National 
System,  including  the  appropriate 
sharing  of  information  regarding  the 
clearance  and  settlement  of  securities 
transactions.  The  SCG  will  review  these 
areas,  including  the  identification  and 
clear  understanding  of  legal  issues 
involved  in  several  other  specified  areas 
(e.g..  application  of  cross  liens  between 
two  or  more  clearing  agencies  of  excess 
Participants'  fund  deposits,  application 
of  settlement  credits  and  excess  margin 
balances  of  a  Participant  in  two  or  more 
clearing  agencies  and  the  netting  of 
settlement  debit  and  credit  obligations 
of  a  Participant  in  two  or  more  clearing 
agencies). 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (the  "Act"),  in  that  it  fosters 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
removes  impediments  to  and  perfects 
the  mechanism  of  a  national  system  tor 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  tranactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  have  not  generally  been 
solicited  or  received  regarding  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (■) 
as  the  Commission  may  designate  up  tu 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or. 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  of  Comments 

In  If  rested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
availiihlo  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
reference  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-.V1CC-88-10  and  should  be  submitted 
by  December  21. 1988, 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21.  IHBB, 
Shirley  E.  Hollis. 
As.-iistant  Secretary. 

Exhibit  A — Agreement  Among  National 
Securities  Clearing  Coqxiration,  The 
Depository  Trust  Company,  Midwest 
Clearing  Coiporation,  Midwest 
Securities  Trust  Company,  Options 
Clearing  Corporation.  Philadelphia 
Depository  Trust  Company.  Stock 
Clearing  Corporation  of  Philadelphia. 

Agreement  made  as  of  the day 

of  -^-  „ . .  1988  among  National 

Securities  Clearing  Corporation.  The 
Depository  Trust  Company.  Midwest 
Clearing  Corporation,  Midwest 
Securities  Trust  Company,  Options 
Clearing  Corporation,  Philadelphia 
Depository  Trust  Company  and  Stock 
Clearing  Corporation  of  Philadelphia, 
each  of  which  is  hereinafter  sometimes 
referred  to  as  a  "clearing  agency  self- 
regulatory  organization," 

Whereas,  each  party  to  this 
Agreement  is  a  self-regulatory 
organization  (an  "SRO ")  as  defined  in 
section  3(a)(26)  of  the  Securities 
Exchange  Act  of  1934,  as  amended  ("the 
Act")  and  a  clearing  agency,  as  defined 
in  section  3(a)  (23)(A)  of  the  Act, 
registered  with  the  Securities  and 
Exchange  Commission,  and 

Whereas,  Congress  has  found  that  the 
prompt  and  accurate  clearance  and 
settlttment  of  securities  transactions. 


including  the  safeguarding  of  securities 
and  funds-related  thereto,  is  necessary 
for  the  protection  of  investors  and 
persons  facilitating  transactions  by  and 
acting  on  behalf  of  investors,  and 

Whereas.  Congress  has  further  found 
that  the  linking  of  all  clearance  and 
settlement  facilities  and  the 
development  of  uniform  standards  and 
procedures  for  clearance  and  settlement 
will  reduce  unnecessary  costs  and 
increase  the  protection  of  investors,  and 

Whereas,  each  of  the  clearing  agency 
self-regulatory  organizations  is  required 
by  section  19(g)(1)  of  the  Act.  absent 
reasonable  justification  or  excuse,  to 
enforce  compliance  with  its  own  rules 
by  its  participants,  and 

Whereas,  section  17A(b)(3)  of  the  Act 
requires  that  the  rules  of  each  of  the 
clearing  agency  self-regulatory 
organizations  be  designed,  among  other 
things,  to  promote  the  prooipt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  self-regulatory 
organization  or  for  which  it  is 
responsible,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
and.  in  general,  to  protect  investors  and 
the  public  interest,  and 

Whereas,  in  order  to  promote  these 
objectives,  each  of  the  undersigned  has 
agreed  to  cooperatively  work  together  to 
develop  procedures,  in  addition  to  those 
currently  in  place,  to  identify  possible 
financial  and/or  operational  conditions 
of  participants  in  one  clearing  agency 
self-regulatory  organization,  which 
create  risks  for  one  or  more  of  the  other 
undersigned  clearing  agency  self- 
regulatory  organizations,  and  in 
furtherance  of  this  purpose,  each  of  the 
undersigned  has  formally  agreed  to 
share  certain  information  relating  to  the 
clearance  and  settlement  of  transactions 
in  securities  thereon  as  provided  in  this 
Agreement,  and 

Whereas,  the  sharing  of  certain 
clearance  and  settlement  information 
among  clearing  agency  self-regulatory 
organizations  is  appropriate  to  the 
performance  of  the  undersigneds' 
regulatory  responsibilities, 

iNow,  Therefore,  in  consideration  of 
the  premises  and  the  mutual  covenants 
herein  stated,  it  is  hereby  agreed  as 
follows: 

Section  1.  Securities  Clearing  Group 
rSCG"). 


(A)  There  is  hereby  created  a 
Securities  Clearing  Group  ("SCG")  from 
within  the  Securities  and  Exchange 
Commissions  Monitoring-Coordination 
Group  ("MCG")  which  shall  have  as  its 
purpose  to  cooperatively  work  together 
to  develop  procedures,  in  addition  to 
those  currently  in  place,  to  identify 
possible  financial  and/or  operational 
conditions  of  participants  in  one 
clearing  agency  self-regulatory 
organization,  which  create  risks  for  one 
or  more  of  the  other  undersigned 
clearing  agency  self-regulatoy 
organizations,  including  the  sharing  of 
certain  information  relating  to  the 
clearance  and  settlement  or  securities 
transactions,  which  is  appropriate  to  the 
performance  of  the  undersigneds' 
regulatory  responsibilities.  Each  of  the 
seven  clearing  agency  self-regulatory 
organizations  listed  above,  each  of 
which  is  hereinafter  referred  to  as  a 
"SCG/SRO",  will  appoint  from  time  to 
time  one  of  its  compliance/regulatory 
officers,  attorneys,  or  other  person  with 
similar  responsibilities,  to  serve  as  its 
Principal  Representative  on  the  SCG. 
The  seven  initial  Principal 
Representatives  so  appointed  are 
identified  in  Exhibit  A  attached  hereto. 
Each  Principal  Representative  at  any 
time  appointed  by  a  SCG/SRO  shall 
serve  as  a  member  of  the  SCG  until  such 
appointing  SCG/SRO  shall  appoint  a 
successor,  such  successor  appointment 
to  be  evidenced  by  a  written  notice 
delivered  by  the  appointing  SCG/SRO 
to  each  of  the  other  SCG/SROs, 

(B)  At  the  first  meeting  of  the  SCG 
after  execution  of  this  Agreement,  the 
Principal  Representatives  of  the  SCG 
shall,  by  a  majority  vote  of  all  Principal 
Representatives,  select  from  among  their 
number  a  Chairman,  who  shall  serve  as 
Chairman  of  the  SCG,  effective 
immediately  upon  such  election,  foi  .i 
term  of  one  year.  At  the  end  of  such 
term,  a  successor  Chairman  shall  be 
selected  h^  the  Principal 
Representatives  in  like  manner.  The 
Chairman  shall  call  such  meetings  of  the 
SCG  as  he  sees  fit,  or  at  the  request  of  a 
majority  of  the  Principal 
Representatives,  and  shall  select  the  site 
for  such  meetings,  but  it  is  anticipated 
that  such  meetings  shall  be  held  not  less 
frequently  than  once  each  calendar 
quarter.  Reasonable  notice,  which  may 
be  by  voice  communication  or  in 
writing,  of  the  time  and  place  of  each 
meeting  of  the  SCG,  shall  be  given  by 
the  Chairman  to  each  Principal 
Representative. 

Whenever  he  considers  it  appropriate, 
the  Chairman  shall  appoint  a  subgroup 
to  study  such  issues  affecting  areas 
within  the  scope  of  the  SCG  as  he  may 


assign.  The  subgroup  shall  be  selected 
by  the  Chairman  from  among  those 
members  of  the  staff  of  each  SCG/SRO. 
if  any.  as  may  be  made  available  by  the 
Principal  Representative  of  each  such 
SCG/SROs.  The  subgroup  so  sfelected 
shall  report  its  findings  and 
recommendations  to  the  SCG. 

(C)  Each  Principal  Representative 
shall  from  time  to  time  select  one 
member  of  the  staff  of  the  SCG/SRO 
which  appointed  such  Principal 
Representative  (and  shall  inform  in 
writing  each  of  the  other  SCG/SROs  of 
each  such  selection)  to  serve  as  the 
Alternate  for,  and  under  the  direction  of. 
the  Principal  Representative  who 
selected  such  Alternate.  Each  such 
Alternate  shall  be  well  versed  in 
clearing  agency  operations  and 
surveillance  and  compliance  techniques 
employed.  The  several  Alternates 
selected  as  above  provided  shall,  on  an 
ongoing  basis,  monitor  the  operation  of 
this  Agreement  and  of  such  other 
agreement(s)  as  from  time  to  time  may 
be  adopted  between  the  parties  hereto. 
They  shall  maintain  appropriate  contact 
among  the  SCG/SROs  and  shall  discuss 
matters  of  mutual  interest  relating  to 
this  Agreement,  and  surveillance  and 
compliance  matters  generally.  In  the 
absence  of  any  Principal  Representative 
at  any  meeting  of  the  SCG,  such 
Principal  Representative's  Alternate 
may  participate  in,  and  vote  on  any 
matter  which  comes  before  such 
meeting, 

(D)  Each  Principal  Representative 
shall  have  one  vote  on  each  matter 
coming  before  the  SCG,  All  action  of  the 
SCG  shall  be  taken  at  a  meeting  of  the 
SCG  at  which  not  less  than  100%  of  all 
the  Principal  Representatives  then 
acting  are  present  (either  personally  or 
through  their  respective  Alternates)  and 
the  affirmative  vote  of  all  of  the 
Principal  Representatives  (or  their 
respective  Alternates)  shall  be  required 
in  order  to  authorize  any  action  of  the 
SCG,  except  as  provided  in  the  first 
paragraph  of  section  1(D),  However,  any 
action  taken  by  a  Principal 
Representative  (or  Alternate)  of  an 
SCG/SRO  may  be  subsequently 
nullified  by  such  SCG/SRO  at  any  lime. 
Nothing  herein  shall  prevent  any  SCG/ 
SRO  from  entering  into  agreements  with 
any  other  SCG/SRO(s)  separate  from 
the  SCG.  This  would  be  an  available 
course  of  action  if  the  SCG  could  not 
reach  unanimity  on  a  proposed 
agreement  or  a  previous  SCG  agreement 
is  subsequently  nullified  by  one  or  more 
parties. 

Section  2,  Confidentiality. 

Each  SCG/SRO  agrees  that  all 
clearance  and  settlement  information,  or 
financial  or  operational  information 


concerning  a  participant  in  a  SCG/SRO. 
it  receives  under  this  Agreement  from 
another  SCG/SRO  which  is  not 
otherwise  publicly  available  shall  be 
used  solely  by  such  SCG/SRO  and 
exclusively  for  the  purpose  of  carrying 
out  its  responsibilities  as  a  clearing 
agency  self-regulatory  organization  in 
discharge  of  its  responsibilities  under 
the  Act,  and  any  SCG/SRO  shall  only 
deliver  information  on  a  participant 
[which  shall  include:  an  applicant  for 
participation,  a  subsidiary  or  affiliate  of 
a  participant  or  a  subsidiary  or  affiliate 
of  an  applicant  for  participation]  to 
another  SCG/SRO,  if  the  participant  is 
also  a  participant  of  the  receiving  SCG/ 
SRO.  In  response  to  a  reasonable 
request,  the  parties  would  intend  only  to 
deliver  reasonably  accessible 
information  within  their  possession. 
Each  such  SCG/SRO  agrees  that  no 
information  received  by  it  pursuant  to 
this  Agreement  from  any  other  SCG/ 
SRO  shall,  without  written  consent  of 
such  other  SCG/SRO,  be  provided  or 
made  available  by  the  receiving  SCG/ 
SRO  to  any  of  its  non-legal,  non- 
regulatory,  or  non-compliance 
departments  or  divisions  or  to  any  other 
person,  except  for  legal,  regulatory  or 
compliance  purposes.  Nothing  contained 
herein  shall  preclude  any  SCG/SRO 
from  furnishing  clearance  and 
settlement  information  or  financial  or 
operational  information  concerning  a 
participant  in  a  SCG/SRO: 

(i)  To  the  Securities  and  Exchange 
Commission,  or 

(ii)  To  the  appropriate  regulatory 
agency  that  has  assumed  primary 
regulatory  responsibility  for  the  SCG/ 
SRO  participant,  or 

(iii)  By  order  of  a  court  or  other  body 
of  competent  jurisdiction,  or 

(iv)  As  may  be  necessary  for  the 
SCG/SRO  to  conduct  any  investigation 
or  disciplinary  proceeding,  or 

(v)  To  another  SRO,  other  than  an 
SCG/SRO.  provided  the  information  is 
on  a  participant  of  the  SRO  and  (a)  the 
SRO  requests  the  information  for 
regulatory  purposes  and  (b)  the  SRO 
agrees  to  abide  by  the  provisions  of  this 
Section  2.  or 

(vi)  To  a  subsidiary  of  an  SCG/SRO     ^ 
whose  application  is  then  pending  with 
the  Securities  and  Exchange 
Commission,  provided  the  information  is 
on  a  participant  of  the  subsidiary  and 

(a)  such  subsidiary  requests  the 
information  for  regulatory  purposes  and 

(b)  such  subsidiary  agrees  to  abide  by 
the  provisions  of  this  Section  2. 

Section  3.  Areas  of  Cooperation. 

Areas  to  be  addressed  by  the  SCG 
include: 

(A)  The  identification  of  potential 
existing  facilities  and/or  existing 
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systems  which  could  be  utilized  as  a 
central  data  base  for  FOCUS  and 
related  information  (such  as  changes  to 
broker/dealer  registrations)  on 
participants  of  a  SCG/SRO  which  would 
be  accessible  by  any  other  SCG/SRO  if 
the  participant  is  also  a  member  of  such: 

(D)  The  identification  of  potential 
additions  to  the  FOCUS  Report  which 
could  facilitate  monitoring  by  SCG/ 
SROs  of  the  financial  and/or 
operational  condition  of  a  participant  in 
such  SCG/SRO: 

(C)  The  identification  and  clear 
understanding  of  any  legal  issues 
involved  in: 

— Application  of  cross-liens  between 
two  or  more  SCG/SROs  of  excess 
guarantee  fund  deposits  of  a 
participant  in  two  or  more  SCG/SROs. 
if  the  participant  is  in  default  of  its 
obligations  at  one  or  more  SCG/SROs: 

— Application  of  settlement  credits  of  a 
participant  in  two  or  more  SCG/SROs, 
if  the  participant  is  in  default  of  its 
obligations  at  one  or  more  SCG/SROs: 

— Application  of  excess  margin 
balances  of  a  participant  in  two  or 
more  SCG/SROs,  if  the  participant  is 
in  default  of  its  obligations  at  one  or 
more  SCG/SROs: 

— The  netting  of  settlement  debit  and 
credit  obligations  of  a  participant  in 
two  or  more  SCG/SROs  when  the 
participant  is  not  in  default  of  its 
obligations: 

— The  sharing  on  a  routine  basis  of  net 
settlement  debit  and  credit  obligation 
information  among  SCG/SROs  and 
clearing  organizations  affiliated  with 
futures  exchanges:  and 

— The  exchange  of  securities  of  a 

participant  in  two  or  more  SCG/SROs 
as  collateral  to  secure  a  settlement 
obligation  in  the  event  of  a  temporary 
cash  flow  imbalance  at  the 
participant; 

(D)  The  development  of  a  standard 
notification  form  to  be  used  by  all  SCG/ 
SROs  to  notify: 

—Other  SCG/SROs  in  which  a 

participant  is  also  a  member  that  the 
originating  SCG/SRO  has  placed  the 
participant  on  surveillance  because 
there  exists  substantive  questions  as 
to  the  financial  or  operational  ability 
of  the  participant  to  continue  to 
perform  as  a  member,  and 

—All  SCG/SROs  of  the  addition  of  a 
new  member: 

(E)  Means  by  which  current  levels  of 
cooperation  between  SCG/SROs  and 
marketplace  regulators  and  the 
Securities  and  Exchange  Commission 
can  be  further  increased:  and 
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(F)  Such  other  areas  as  may  be  agreed 
upon  from  time  to  time  by  the  SCG 
which  shall  be  described  in  Exhibit  B. 

Nothing  herein  shall  prevent  or 
preclude  a  SCG/SRO  from  taking 
disciplinary  action  against  one  of  its 
participants  or  such  other  actions  as  its 
rules  permit  to  protect  the  SCG/SRO 
and/or  its  participants  from  risks  and/or 
losses  created  or  occasioned  by  a 
participant  in  such  SCG/SRO. 

Section  4.  Costs. 

The  procedure  for  payment  of  any 
expenses  incurred  by  the  SCG/SRO  for 
any  of  the  undertakings  set  forth  herein 
(or  subsequently  assumed)  shall  be  set 
forth  in  a  separate  agreement(s).  Such 
agrcement(s)  shall  not  be  valid  unless 
approved  by  an  appropriate  official  or 
officials  (other  than  the  Principal 
Representative  or  Alternate)  or 
governing  body  authorized  by  the  SCG/ 
SRO(s)  to  make  such  commitment.  Any 
increase,  modification  or  alteration  of 
the  costs  or  scope  of  the  undertaking 
must  be  set  forth  in  an  amendment  to 
such  agreement  and  approved  in  the 
same  manner  as  the  original  agreement. 

Section  5.  Indemnificaiton. 

Each  SCG/SRO  agrees  to  indemnify 
and  hold  harmless  each  other  SCG/ 
SRO.  it  directors,  officers,  employees 
and  agents,  from  and  against  any  and  all 
losses,  claims,  damages,  liabilities  and 
expenses  (including  costs  of 
investigation  or  defending  the  same  and 
reasonable  counsel  fees  incurred  in 
connection  therewith)  incurred  by  or 
threatened  against  the  indemnified  party 
and  arising  as  a  result  of  or  in 
connection  with  any  misuse  by  the 
indemnifying  SCG/SRO  of  clearance 
and  settlement  information  or  financial 
or  operational  information  provided  to 
the  indemnifying  SCG/SRO  pursuant  to 
this  Agreement.  Any  use  of  such 
clearance  and  settlement  information  or 
financial  or  operational  information  by  a 
SCG/SRO  which  does  not  accord  with 
the  provisions  of  Section  2  of  this 
Agreement  shall  be  deemed  to  be  a 
"misuse"  of  such  information. 

Section  6.  Limitation  of  Liability. 

Except  as  provided  in  Section  5  of  this 
Agreement,  neither  any  SCG/SRO  nor 
any  of  its  directors,  officers,  employees 
or  agents  shall  be  liable  to  any  other 
SCG/SRO,  its  directors,  officers, 
employees  or  agents  in  respect  of  the 
non-performance  of  any  delay  or 
interruption  in  the  performance  of  any 
provision  of  this  Agreement  for  any 
reason  whatsoever. 

Section  7.  Term  and  Termination. 

This  Agreement  shall  continue  as  to 
any  SCG/SRO  until  terminated  by  it  on 
not  less  than  six  months'  notice  in 
writing  to  each  of  the  other  SCG/SROs 


which  are  parties  to  this  Agreement  at 
the  time  of  the  giving  of  such  notice. 

Section  8.  Assignment. 

Neither  this  Agreement  nor  any  of  the 
rights  or  obligations  of  any  party  hereto 
may  be  assigned,  licensed  or  otherwise 
transferred  by  any  party  hereto  without 
the  prior  written  consent  of  each  other 
party  hereto. 

Section  9.  Notices. 

The  address  of  each  party  for  the 
purpose  of  any  notice  provided  for 
herein,  or  of  any  other  written 
communication  in  connection  herewith, 
shall  be  as  set  forth  below: 
National  Securities  Clearing 

Corporation,  55  Water  Street,  New 

York,  New  York.  10041.  Attention: 

Robert  J.  Woldow 
The  Depository  Trust  Company,  7 

Hanover  Square,  New  York,  New 

York  10004,  Attention: 
Midwest  Clearing  Corporation,  440 

South  LaSalle  Street.  Chicago,  Illinois 

60605,  Attention: 
Midwest  Securities  Trust  Company,  440 

South  LaSalle  Street,  Chicago,  Illinois 

60605.  Attention: 
The  Options  Clearing  Corporation,  440 

South  LaSalle  Street,  Chicago,  Illinois 

60605 
Phi/adelphia  Depository  Trust 

Company.  1900  Market  Street, 

Philadelphia,  Pennsylvania  19103, 

Attention: 
Stock  Clearing  Corporation  of 

Philadelphia.  1900  Market  Street. 

Philadelphia,  Pennsylvania  19103. 

Attention: 

Section  10.  .Amendment 

This  Agreement  may  be  amended, 
except  with  respect  to  section  1(D)  and 
section  4.  by  the  affirmative  vole  of  all 
Principal  Representatives  (or  their 
respective  Alternates).  Any  amendment 
to  Section  1(D)  or  Section  4  shall  only  be 
valid  if  it  is  subsequently  unanimously 
approved  in  writing  by  an  appropriate 
official  or  officials  (other  than  the 
Principal  Representative  or  Alternate)  or 
governing  body  authorized  by  each 
SCG/SRO  to  make  such  amendment. 
Such  amendments  by  the  parties  may  be 
in  any  number  of  counterparts,  no  one  of 
which  need  contain  all  signatures  of  all 
parties.  As  many  of  such  counterparts  as 
shall  together  contain  all  such 
signatures  shall  constitute  one  and  the 
same  instrument. 

Section  11.  Governing  Law.  This 
Agreement  shall  be  governed  by  and 
interpreted  in  accordance  with  the  laws 
of  the  State  of  New  York. 

In  witness  whereof,  the  parties  hereto 
have  executed  this  Agreement  as  of  the 
date  and  the  year  first  above  written. 

National  Securities  Clearing  Corporation. 


Midwest  Clearing  Corporation. 
The  Options  Clearing  Corporation. 
Stock  Clearing  Corporation  of  Philadelphia. 
The  Dnposilory  Trust  Company. 
Midwest  Securities  Trust  Company. 


Philadelphia  Depository  Trust  Company. 
jFR  Doc.  8&-27585  Filed  11-29-88;  8:45  am) 
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(Release  No.  34-26302;  File  No.  SR-NYSE- 
88-271 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  inc.. 
Relating  to  a  Conflict  of  Interest  Policy 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  September  28. 1988.  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  U. 
and  III  below,  which  Items  have  been 
prepared  by  the  NYSE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  its  Rule 
22  concerning  the  Exchanges  conflict  of 
interest  policy.  The  proposed  rule 
change  consists  of  designating  the 
existing  paragraph  of  Rule  22  as  "(a) ", 
effecting  a  number  of  non-substantive 
modifications  to  paragraph  (a),  and 
adding  paragraph  "(b)",  broadening  the 
scope  of  the  Exchange's  conflict  of 
interest  policy.' 


'  Concurrent  wilh  publication  of  the  Commission 
ordpr  granlinf;  aixelernted  approval  of  this 
prupost^J  rule  chan^.  the  Commissiun  Is  also 
(jrantinR  accelerated  approval  to  a  proposed  NYSE 
rule  ch.inge  (SR-NYSE-87-9)  that  will  reinsert  a 
parallel  connicl  of  interest  provision  into  the 
Exchange's  Constitution.  The  amendment  to  the 
NYSE  Constitution  will  prohibit  members  of  the 
Exchange's  Board  of  Directors  from  parliupating  in 
the  adiudicstion  of  any  mailer  in  which  the>'  are 
personally  interested.  See  Securities  Exchange  Act 
Release  No.  26303.  November  2Z.  1988. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below 
and  is  set  forth  in  Section  (A),  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  conflict  of  interest  provision 
contained  in  the  proposed  addition  to 
Rule  22  expands  upon  the  existing 
written  policy  of  the  Exchange.  The 
Exchange  is  of  the  opinion  that  it  would 
be  appropriate  to  articulate  this 
expanded  policy  within  the  rules  of  the 
Exchange. 

The  statutory  basis  of  the  proposed 
rule  change  is  section  6(b)  of  the  Act,  in 
general,  and  in  particular.  Paragraph  (5) 
of  section  6(b)  in  that  it  promotes  just 
and  equitable  principles  of  trade  and 
protects  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  imposes  no  burden  on 
competition. 

(CJ  .Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Menibers.  Participants  or  Others 

Comments  on  the  proposed  rule 
change  from  members,  participants  or 
others  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection.and  copying  at 
the  principal  office  of  the  NYSE.AIl 
submissions  should  refer  to  File  No.  SR- 
NYSE-88-27  and  should  be  submitted  by 
December  21. 1988. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

As  stated  above,  in  addition  to 
several  nonsubstantive  modifications  to 
paragraph  (a)  of  Rule  22  (substituting  the 
terms  "Director"  for  "governor",  "their" 
for  "his",  and  "they"  for  "he  "),  the 
proposed  rule  change  will  add  a 
broadened  conflict  of  interest  provision 
to  the  NYSE's  rules.  Proposed  paragraph 
(b)  of  Rule  20  provides  that  "no  person 
shall  participate  in  the  adjudication  of 
any  matter  in  which  he  is  personally 
interested."  This  provision  parallels  the 
language  of  a  proposed  NYSE  rule 
change  that  will  reinsert  a  conflict  of 
interest  provision  into  the  NYSE 
Constitution  that  applies  to  members  of 
the  Exchange's  Boards  of  Directors. ^ 

Currently,  the  Exchange  operates 
under  a  conflict  of  interest  provision 
that  was  contained  in  Article  III,  Section 
2,  of  the  previous  NYSE  Constitution. 
That  provision  states  that  "no  person 
shall  participate  in  the  adjudication  of 
any  matter  in  which  he  is  personally 
interested"  the  NYSE  sought  to 
eliminate  that  provision  in  connection 
with  the  proposed  re-organized  and 
redrafted  NYSE  Constitution  that  was 
submitted  for  Commission  review  in 
December  of  1985.'  The  Commission 
approved  the  proposed  new  NYSE 
Constitution  *  but  took  no  action  on  that 
portion  of  the  proposal  that  would  have 
eliminated  the  conflict  of  interest  clause 
from  the  Constitution.* 

The  NYSE  agreed  wilh  the 
Commission  that  a  conflict  of  interest 
provision  should  be  reinserted  in  the 
NYSES  Constitution.8  Subsequently,  the 
Exchange  submitted  a  proposed  conflict 
of  interest  provision  for  the  NYSES 
Constitution,  applying  to  members  of  the 
Exchange's  Board  of  Directors,^  and 


^  See  notr  1,  supra. 

»  See-  File  No.  SR-NVSF.-85-J7. 

*  Securities  Exdhange  Act  Release  No.  22959. 
February  28.  1986.fil  FR  8060. 

*  Since  the  Commission  did  not  approve  Its 
elimination,  the  conflict  of  interest  provision  from 
the  previous  NYSE  Constitution  remains  in  effect. 

'  Telephone  conversation  Ijetween  Brandon 
Becker.  Assistant  Director.  Division  of  Market 
Regulation,  Securities  and  Exchange  Commission, 
and  lames  E.  Buck.  Secretary,  NYSE,  on  February 
24,1986. 

'  See  note  1.  supra. 


then  later  the  instant  proposal  that  will 
adopt  a  conflict  of  interest  rule 
paralleling  the  proposed  constitutional 
amendment  but  applying  to  all  persons 
involved  in  a  NYSE  adjudication. 

The  Commission  has  closely  reviewed 
the  proposed  NYSE  rule  change  and 
believes  that  it  is  consistent  with  the 
requirements  of  the  Act  and  that, 
accordingly,  it  should  be  approved.  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(7)  of  the  Act  which 
requires  that  the  rules  of  an  exchange 
provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members,  in  that  the 
proposal  will  add  a  conflict  of  inlere,st 
rule  that  will  prohibit  all  persons  from 
participating  in  the  adjudication  of  any 
matter  in  which  they  have  a  personal 
interest.  The  Commission  notes  that  its 
approval  of  this  proposed  rule  change  is 
concurrent  with  Commission  approval  of 
a  proposed  amendment  to  the  NYSE 
Constitution  that  will  add  a  conflict  of 
interest  provision  prohibiting  members 
of  the  Exchanges  Board  of  Director's 
from  participating  in  the  adjudication  of 
any  matter  in  which  they  have  a 
personal  interest. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  adoption  of  a  conflict  of  interest 
rule  will  occur  at  the  same  time  as 
Commission  approval  of  a  proposed 
amendment  to  the  NYSE  Constitution 
that  will  apply  the  same  conflict  of 
interest  standaid  to  members  of  the 
Exchanges  Board  of  Directors.* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission.  l)>  the  Division  of 
Miirket  R('j;iil«tion.  pursuant  to  deiegalcd 
authority. 

Dated:  November  22, 1988. 
fonuthan  C.  Katz. 
Sei  retary. 

[FR  Doc.  88-27588  Filed  11-2»-88;  8:45  am) 
BILLING  CODE  WIO-OI-M 


*  In  its  order  approving  the  proposed  redrjfted 
and  reorganized  NYSE  Constitution,  the 
Commission  slates  thai  section  6(b||7|  of  the  Acl 
makes  11  essential  thai  a  conflict  of  interest 
provision  be  present  in  the  NYSE  Constitution.  See 
note  4.  supra. 
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(Release  No.  34-26303;  File  No.  SR-NYSE- 

87-91 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  a  Conflict  of  Interest 
Policy. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  March  24, 1987.  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  11, 
and  III  below,  which  Items  have  been 
prepared  by  the  NYSE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
reinstate  into  its  Constitution  its  conflict 
of  interest  policy.  The  policy  specifically 
prohibits  directors  from  participating  in 
the  adjudication  of  a  matter  in  which 
they  have  a  personal  interest.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below 
and  is  set  forth  in  Section  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  believes  it  important 
that  its  conflict  of  interest  policy 
concerning  directors  who  might  have  a 
personal  interest  in  a  matter  be 
articulated  in  its  Constitution.  The 
inclusion  of  the  conflict  of  interest 
provision  in  the  Constitution  is 
consistent  with  section  6(b)(5)  of  the  Act 


UMI 


'  Concurrrnt  with  public.TlJon  of  Ihc  Commission 
order  granlins  acceleralrd  approval  of  this 
proposed  rule  change,  the  Commission  is  also 
granting  accelerated  approval  to  a  proposed  NYSE 
rule  change  (SR-NYSF,-88-27)  that  will  add  parallel 
conflict  of  interest  langu.ige  applying  to  all  NYSE 
members,  officers  and  employees.  The  amended 
rule  will  prohibit  any  person  from  participating  in 
the  adjudication  of  any  matter  in  which  they  are 
personally  interested.  See  Securities  Exchange  Act 
Release  No.  26302.  November  22.  1988. 


in  that  promotes  just  an  equitable 
principles  of  trade  and  protects 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Completion 

The  Exchange  believes  the  proposed 
rule  change  imposes  no  burden  on 
competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Comrnission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-a7-9  and  should  be  submitted  by 
December  21, 1988. 

IV.  Commission's  Fmdings  and  Order 
Granting  Accelerated  Approval 

As  stated  above,  the  proposed 
amendment  of  the  NYSE  Constitution  is 
intended  to  reinsert  a  conflict  of  interest 
provision  into  the  Exchange's 
Constitution.  The  Conflict  of  interest 
provision  that  the  Exchange  is  currently 
operating  under  was  contained  in 
Article  III,  section  2,  of  the  previous 
NYSE  Constitution.  That  provision 
states  that  "no  person  shall  participate 
in  the  adjudication  of  any  matter  in 
which  he  is  personally  interested."  *  The 
NYSE  sought  to  eliminate  that  provision 
in  connection  with  the  proposed  re- 
organized and  redrafted  NYSE 
Constitution  that  was  submitted  for 
Commission  review  in  December  of 


1985.^  The  Commission  approved  the 
proposed  new  NYSE  Constitution  *  but 
took  no  action  on  that  portion  of  the 
proposal  that  would  have  eliminated  the 
conflict  of  interest  clause  from  the 
Constitution.* 

The  NYSE  agreed  with  the 
Commission  that  a  conflict  of  interest 
provisions  should  be  reinserted  in  the 
NYSE  Constitution.*  Subsequently,  the 
Exchange  submitted  the  instant  proposal 
as  well  as  a  proposed  rule  change  that 
would  adopt  conflict  of  interest 
language  applying  to  all  persons 
involved  in  a  NYSE  adjudication.'' 

The  Commission  has  closely  reviewed 
the  proposed  amendment  to  the  NYSE 
Constitution  and  believes  that  it  is 
consistent  with  the  requirements  of  the 
Act  and  that,  accordingly,  it  should  be 
approved.  In  particular,  the  Commission 
believes  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(7)  of  the  Act 
which  requires  that  the  rules  of  an 
exchange  provide  a  fair  procedure  for 
the  disciplining  of  members  and  persons 
associated  with  members,  in  that  the 
proposal  will  add  a  conflict  of  interest 
provision  to  the  NYSE  Constitution  that 
will  prohibit  members  of  the  Exchange's 
Board  Directors  from  participating  in  the 
adjudication  of  any  matter  in  which  they 
have  a  personal  interest."  The 
Commission  also  notes  that  its  approval 
of  this  proposed  amendment  to  the 
NYSE  Constitution  is  concurrent  with 
Commission  approval  of  a  proposed  rule 
change  that  will  add  to  NYSE  Rule  22 
parallel  conflict  of  interest  language  that 
will  extend  this  prohibition  to  all  other 
persons  involved  in  an  adjudication, 
including  all  members,  officers,  and 
employees  of  the  Exchange.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  a  conflict  of  interest  provision  can 
be  promptly  reinserted  into  the  revised 
NYSE  Constitution.  As  noted  previously, 
the  Commission  believes  that  it  is 


'  We  note  that  the  proposed  provision  would 
replace  "no  person"  with  "no  Directors." 


3  See  File  No.  SR-NYSE-A5-47. 

'  Securities  Exchange  Act  Release  No.  22959. 
February  28. 1986.  51  FR.8060. 

'  Since  the  Commission  did  not  approve  its 
elimination,  the  conflict  of  interest  provision  from 
the  previous  NYSE  Constitution  remains  in  effect. 

•  Telephone  conversation  between  Brandon 
Becker.  Assistant  Director.  Division  of  Market 
Regulation.  Securities  and  Exchange  Commission, 
and  James  E.  Buck.  Secretary.  NYSE,  on  February 
24. 1986. 

'  See  note  1.  supra. 

•  In  its  order  approving  the  proposed  redrafted 
and  reorganized  NYSE  Constitution,  the 
Commission  slates  that  section  e(b)|7)  of  the  Act 
makes  it  essential  that  a  conflict  of  interest 
provision  be  present  in  the  NYSE  Constitution.  See 
note  4.  supra. 

•  See  note  1.  supra. 


essential  that  a  conflict  of  interest 
provision  helping  to  ensure  fairness  in 
NYSE  adjudications  be  present  in  the 
NYSE  ConsUtution.  While  the  conflict  of 
interest  provision  from  the  prior 
Constitution  has  remained  in  effect 
since  adoption  of  the  Exchange's  revised 
Constitution,  adoption  of  the  proposed 
amendment  will  reinsert  an  appropriate 
conflict  of  interest  provision  into  the 
revised  NYSE  Constitution.  In  addition, 
the  adoption  of  this  amendment  adding 
a  conflict  of  interest  provision  to  the 
revised  NYSE  Constitution  will  occur  at 
the  same  time  as  Commission  approval 
of  a  proposed  NYSE  rule  that  will  apply 
the  same  conflict  of  interest  standard  to 
all  other  members,  officers,  and 
employees  of  the  Exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  November  22. 1988. 
lonatfaan  G.  Katz, 

Secretary. 

[PR  Doc.  88-27589  Filed  11-29-88:  8:45  am) 
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(Release  No.  34-26304;  File  No.  SR-PSE-«7- 
9] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange  Relating  to  the 
Adoption  of  a  New  Membership 
Category 

I.  Introduction 

On  April  1, 1987,  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Commission,  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  19b-4 
thereunder, '  a  proposed  rule  change 
that  would  amend  several  provisions  of 
the  PSE  Constitution."  These  changes 
include  an  amendment  to  the  definition 
of  "member",  to  create  a  new 
membership  category  entited  "inactive 
member"  which  will  include  natural 
persons  who  own  or  inherit  a 
membership  which  they  intend  to  keep 
for  the  sole  purpose  of  leasing  the  seat. 
The  proposed  rule  change  would  permit 
a  member  or  inactive  member  to  choose 
a  natural  person  or  a  broker  dealer  to 


'  15  U.S.C.  78s(b)  and  17  CFR  240.19b-4  (1987). 

"The  proposed  rule  change  was  noticed  in 
Securities  Exchange  Act  Release  No.  24741.  )uly  27. 
1987,  .S2  FR  28886.  Subsequently,  the  Exchange 
submitted  amendments  to  SRPSE-87-9  on 
December  11,  1987,  and  May  18,  1988.  These 
amendments  were  not  separately  noticed  by  the 
Commission. 


inherit  their  membership  upon  such 
member's  death.  The  proposed  rule 
would  also  amend  the  PSE  Constitution 
to  include  inactive  members  in  its 
treasury  membership  provisions  which 
govern  circumstances  under  which  a 
PSE  membership  reverts  to  the 
ownership  of  the  Exchange. 

II.  Description  of  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Article  V.  Section  3,  of  the  PSE 
Constitution  by  including  under  the 
definition  of  "member"  a  new 
membership  category  to  be  termed 
"inactive  member."  'The  proposal  would 
define  "inactive  member"  as  a  natural 
person  who  owns  or  inherits  a 
membership  which  they  intend  to  keep 
for  the  sole  purpose  of  acting  as  a  lessor. 

The  proposal  would  also  amend 
Article  VII,  Section  8(c),  of  the 
Constitution  to  state  that  upon  the  death 
of  a  member  or  inactive  member  leaving 
no  eligible  transferee  under  the  PSE 
Constitution, '  or  leaving  no  natural 
person  or  broker-dealer  as  heir,  such 
membership  would  become  a  treasury 
membership  of  the  Exchange. 

Finally,  Article  VII,  Section  9,  of  the 
Constitution  would  be  amended  to 
provide  that  upon  the  expulsion, 
surrender  of  membership,  or  death  of  a 
member  or  inactive  member  leaving  no 
eligible  transferee  or  natural  person  or 
broker-dealer  as  heir,  such  membership 
would  become  a  treasury  membership  of 
the  Exchange. 

In  connection  with  the  proposed 
"inactive  member"  membership 
category,  the  Exchange  has  also 
submitted  a  proposed  new  membership 
application,  the  PSE  Lessor  Application, 
which  may  only  be  utilized  by  a  natural 
person  who  does  not  engage  in  any 
activity  for  which  broker-dealer 
registration  is  required.  This  form  would 
be  used  by  those  natural  persons  that 
intend  to  enter  a  bid  for  the  purchase  of 
a  PSE  membership  and  who,  if 
successful,  intend  to  become  a  lessor 
pursuant  to  an  authorized  PSE  lease 
agreement.  The  new  form  must  also  be 
used  by  a  natural  person  who  has 
inherited  a  PSE  seat,  who  does  not 
engage  in  any  activity  for  which  broker- 
dealer  registration  is  required,  and  who 
seeks  to  obtain  PSE  approval  for  an 
agreement  leasing  that  seat  to  a 
qualified  PSE  member. 


■'  Eligible  transferees  are  described  under  Article 
VII,  Section  8(a)  and  Section  8(b).  of  the  PSE 
Constitution.  Section  8(a)  provides  that  upon  the 
death  of  a  member  whose  membership  was 
purchased  from  funds  advanced  by  his  member 
firm,  the  membership  may  be  transferred  to  a 
surviving  allied  member  of  such  firm  or  to  a 
qualified  nominee  provided  the  nominee  is  elected 
to  membership. 


Section  8(b)  provides  that  upon  the 
death  of  a  member  whose  membership 
was  not  purchased  by  funds  advanced 
by  his  member  firm,  such  membership 
shall  be  transferred  in  accordance  with 
any  agreement  between  the  deceased 
member  and  his  member  firm,  provided 
that  such  agreement  had  been 
previously  filed  with  the  Exchange  and 
no  objection  to  the  agreement  has  been 
filed. 

Included  in  this  form  is  a  Declaration 
that  must  be  completed  by  the  applicant. 
The  proposed  Declaration  requires  that 
an  inactive  member  (lessor)  seeking  PSE 
approval  of  a  lease  agreement  commit  to 
the  following;  (1)  The  lessor  is  not  an 
associated  person  of  the  proposed 
lessee  or  of  any  member  or  member  firm 
of  the  PSE;  *  (2)  that  upon  purchase  or 
inheritance  of  a  membership  in  the  PSE, 
the  inactive  member  shall  lease  the 
membership  to  a  registered  and 
qualified  member  of  the  Exchange;  (3) 
that  any  lease  agreement  between  the; 
inactive  member  and  a  member  of  the 
PSE  shall  be  pursuant  to  an  authorized 
PSE  lease  agreement;  and  (4)  that  upon 
an  inactive  member's  leasing  of  his 
membership,  the  lessor  may  not  transact 
business  on  any  trading  floor  of  the 
Exchange,  nor  engage,  either  directly  or 
indirectly,  in  any  security  activity  for 
which  broker-dealer  registration  is 
required. 

III.  Discussion 

As  discussed  previously,  the  proposed 
rule  change  creates  a  new  "inactive 
member"  membership  category  on  the 
PSE.  This  new  category  will  permit 
natural  persons  who  are  not  registered 
broker-dealers  to  purchase  a  PSE 
membership  for  the  purpose  of  leasing 
that  seat  to  a  qualified  PSE  member.  In 
addition,  it  will  permit  a  PSE  member  or 
inactive  member  to  choose  a  natural 
person  or  broker-dealer  to  inherit  his  or 
her  membership  upon  the  member's 
death. 

The  current  PSE  Constitution  does  not 
permit  a  natural  person  not  registered  as 
a  broker  or  dealer  or  a  non-member 
broker-dealer  to  inherit  a  PSE 
membership.  Currently,  in  the  event  of 


*  Under  section  3(a)(18)  of  the  Act,  the  trrms 
"person  associated  vvith  a  broker  or  dealer"  or 
"associated  person  of  a  broker  or  dealer"  means 
any  partner,  officer,  director,  or  branch  manager  of 
such  broker  or  dealer  (or  any  person  occupying  a 
similar  status  or  performing  similar  functions),  any 
person  directly  or  indirectly  controlling,  controlled 
by.  or  under  common  control  with  such  broker  or 
di'dler.  or  any  employee  of  such  broker  or  dealer, 
except  that  any  person  ussocialed  with  a  broker  or 
dealer  whose  functions  are  solely  clerical  or 
ministerial  shall  not  be  included  in  the  meaing  of 
such  term  for  purposes  of  section  15(b)  of  (the  Act] 
(other  than  paragraph  (6)  |of  that  Seclion||. 
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the  death  of  PSE  member  who  has  not 
entered  into  a  transfer  arrangement  with 
an  eligible  party  under  Article  VII, 
Secton  8(a)  or  8(b).  of  the  PSE 
Constitution,  *  the  membership  will 
revert  to  the  PSE  as  a  treasury 
membership  under  the  provisions  of 
Article  VII,  Sections  8(c)  and  9,  of  the 
Constitution. 

Under  section  6(c)(1)(A)  and  (B)  of  the 
Act,  a  national  securities  exchange  must 
deny  membership  to  any  person,  other 
than  a  natural  person,  which  is  not  a 
registered  broker  or  dealer  or  to  any 
natural  person  who  is  not,  or  is  not 
associated  with,  a  registered  broker  or 
dealer.  The  term  "member"  of  a  national 
securities  exchange  is  defined  under 
section  3(a)(3)(A)  of  the  Act  to  mean  (i) 
any  natural  person  permitted  to  effect 
transactions  on  the  floor  of  the 
exchange  without  the  services  of 
another  person  acting  as  broker,  (ii)  any 
registered  broker  or  dealer  with  which 
such  a  natural  person  is  associated,  (iii) 
any  registered  broker  or  dealer 
permitted  to  designate  as  a 
representative  such  a  natural  person, 
and  (iv)  any  other  registered  broker  or 
dealer  which  agrees  to  be  regulated  by 
such  exchange  and  with  respect  to 
which  the  exchange  undertakes  to 
enforce  compliance  with  the  provisions 
of  (the  Act),  the  rules  and  regulations 
there  under,  and  its  own  rules. 

The  Commission  has  issued  several 
"no  action"  letters  that  have  construed 
the  requirements  of  section  6(c)(1)(A) 
and  (B)  of  the  Act,  in  view  of  the 
definition  of  member  under  the  Act,  as 
allowing  a  national  securities  exchange 
to  permit  a  natural  person  who  is  not 
registered  as  a  broker-dealer  to  own  an 
exchange  membership  under  limited 
circumstances.  These  no  action 
positions  have  been  expressly  limited  to 
circumstances  where  a  natural  person 
has  either  inherited  the  membership  or 
purchased  it  solely  for  the  purpose  of 
leasing  the  membership,  where  that 
person  is  not  an  associated  person  of 
the  lessee,  and  where  that  person  is  not 
or  has  not  been  engaged  in  securities 
activities  for  which  broker-dealer 
registration  is  required.® 

The  Commission  has  closely  reviewed 
the  proposed  PSE  rule  change  with 
particular  attention  to  our  previous  "no 
action"  positions  and  has  concluded 
that  it  is  consistent  with  the  Act  and, 
accordingly,  should  be  approved.  The 


"  Sfe  note  3.  supra. 

'  See  letters  from  Jeffrey  L  Sleel.  Specidl  Counsel. 
Division  of  Market  Regulation.  Securities  and 
Exchange  Commission  to  Theodore  H.  Focht. 
General  Counsel.  Securities  Investor  Protection 
Corporation,  dated  March  12. 1979.  and  to  Arne  R. 
Rode.  Associate  General  Counsel.  Chicago  Board 
Options  Exchange,  dated  January  2. 1980. 


Commission  believes  that  approval  of 
the  proposed  rule  change  and  the 
requirements  set  forth  in  the  PSE  Lessor 
Application  and  its  Declaration  is 
consistent  with  our  previous  no  action 
positions  construing  the  requirements  of 
section  6(c)(1)(A)  and  (B)  of  the  Act  and 
the  definition  of  "member"  under 
section  3(a)(3)(A)  of  the  Act.  We  have 
interpreted  those  provisions  to  allow  an 
exchange  to  permit  a  natural  person  to 
own  an  exchange  membership,  under 
circumstances  like  those  required  under 
the  proposed  PSE  rule  change,  where 
that  person  has  either  inherited  the 
membership  or  purchased  it  solely  for 
the  purpose  of  leasing  that  membership, 
where  that  person  is  not  an  associated 
person  of  the  lessee,  and  where  that 
person  is  not  and  has  not  been  engaged 
in  securities  activities  for  which  broker- 
dealer  registration  is  required. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  will  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  by  providing  members  with 
more  alternatives  in  how  they  will 
structure  their  membership  affiliations. 
Adoption  of  the  proposed  rule  change 
will  enable  PSE  members  to  will  their 
membership  to  a  natural  person  or 
broker-dealer  who  would  not  be  eligible 
to  inherit  the  membership  under  the 
current  PSE  Constitution.  Moreover,  it 
will  permit  a  natural  person  who  has 
inherited  such  a  membership,  or  who 
purchased  a  membership  for  the  sole 
purpose  of  leasing  the  seat  to  a  qualified 
PSE  member,  to  lease  that  membership 
where  they  meet  the  requirements  of  the 
PSE  Lessor  Agreement  and  its 
accompanying  Declaration. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  November  22, 1988. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-27590  Filed  11-29-88;  8:45  amj 
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[Rel.  No.  IC-16650;  (811-5442)] 

Ttie  Guardian  Generation  Series  Trust, 
Application 

November  23. 1988. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for  De- 
Registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


» 


Applicant:  The  Guardian  Generation 
Series  Trust. 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
requests  an  order  under  Section  8(f) 
declaring  that  it  has  ceased  to  be  an 
investment  company. 

Filing  Dates:  The  application  was 
filed  on  October  21. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  19, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate. 

Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

Addresses:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington,  DC  20549; 
Applicant,  201  Park  Avenue  South,  New 
York.  NY  10003. 

For  Further  Information  Contact: 
James  E.  Banks,  Staff  Attorney  (202) 
272-2190,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

Supplementary  Information:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  registered  under  the  1940 
Act  as  an  open-end,  diversified, 
management  investment  company  on 
December  31, 1987.  Applicant  did  not 
register  any  securities  under  the 
Securities  Act  of  1933  and  never 
commenced  a  public  offering  of  any  of 
its  shares. 

2.  Applicant  is  in  the  process  of 
terminating  its  existence  as  a 
Massachusetts  Business  Trust. 

3.  Applicant  has  not  distributed  or 
transferred  any  assets  in  connection 
with  the  winding-up  of  its  affairs,  and 
does  not  have  any  outstanding  debts  or 
other  liabilities. 

4.  Applicant  is  not  a  party  to  any 
current  or  pending  litigation  or 
administrative  proceedings,  and  does 


not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  to 
effectuate  the  winding-up  of  its  business 
and  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis. 
Ass/atant  Secretary. 

jF-R  Doc.  88-27591  Filed  11-29-88;  8:45  am| 
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(Rel.  No.  IC-16653;  (812-7049)) 

Pacific  Horizon  California  Tax-Exempt 
Bond  Portfolio,  Inc.,  et  a!.;  Application 

November  23. 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Pacific  Horizon  California 
Tax-Exempt  Bond  Portfolio,  Inc.,  Pacific 
Horizon  Funds.  Inc.,  Pacific  Horizon 
Money  Market  Portfolio.  Pacific  Horizon 
High  Yield  Bond  Portfolio,  Pacific 
Horizon  Aggressive  Growth  Portfolio, 
Pacific  Horizon  Tax-Exempt  Money 
Market  Portfolio,  Inc.,  The  Horizon 
Capital  Funds  ("Funds"),  and  Concord 
Financial  Group,  Inc.  (the  "Distributor") 
and  on  behalf  of  each  future  investment 
company  for  which  the  Distributor  (or 
its  subsidiaries  or  affiliates)  serves  as 
distributor. 

Relevant  1940  Act  Section:  Section 
11(a)of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  approving  certain  offers  of 
exchange  of  shares  of  the  Funds  on  a 
basis  other  than  their  relative  net  asset 
values  per  share  at  the  time  of  the 
exchange. 

Filing  Dates:  The  application  was 
filed  on  June  13, 19^8,  and  amendments 
were  filed  on  September  23  and 
November  21, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p.m.,  on 
December  16, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 


notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549: 
Applicant,  c/o  Drinker  Biddle  &  Reath. 
1100  Philadelphia  National  Bank 
Building.  Broad  &  Chestnut  Streets, 
Philadelphia,  PA  19107.  Attention: 
Jeffrey  A.  Dalke.  Esq.  or  Keith  A.  Weller, 
Esq. 

FOR  FURTHER  INFORMATION  CONTACT:' 
James  E.  Banks,  Staff  Attorney  (202) 
272-2190,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicants  state  that  each  Fund  is 
an  open-end  management  investment 
company  registered  under  the  1940  Act. 
Each  Fund  offers  shares  under  a 
currently  effective  registration  statement 
under  the  Securities  Act  of  1933. 
Security  Pacific  National  Bank  serves  as 
investment  adviser  to  each  Fund,  and 
Concord  Financial  Group,  Inc.  serves  as 
the  distributor  of  each  Fund's  shares. 

2.  Shares  of  the  No-Load  Funds  are 
sold  at  net  asset  value  w  ithouf  a  sales 
charge.  Shares  of  the  Load  Funds  are 
offered  at  net  asset  value  plus  a  front- 
end  sales  load.  None  of  the  Funds 
currently  charges  a  contingent  deferred 
sales  load  or  a  redemption  fee. 

3.  Applicants  wish  to  allow 
shareholders  of  any  No-Load  Fund  and 
any  Load  Fund  to  exchange  all  or  any 
portion  of  their  shares  (including  shares 
acquired  through  the  reinvestment  of 
dividends  and  capital  gains 
distributions)  for  shares  of  other  Funds. 
The  applicable  sales  load  will  be 
deducted  in  full  whenever  shares  of  a 
No-Load  Fund  are  exchanged  for  shares 
of  a  Load  Fund  with  the  following 
exceptions.  If  the  shares  of  the  Fund 
involved  in  the  exchange  were  either  (i) 
purchased  with  a  sales  load,  (ii) 
acquired  iiuougli  a  prior  exchange  of 
shares  that  were  purchased  with  a  sales 
load,  or  (iii)  acquired  through  the 
reinvestment  of  dividends  or 
distributions  on  shares  described  in 
clauses  (i)  or  (ii)  (collectively,  the  "Paid 
Shares"),  then  no  sales  load  will  be 
deducted  in  connection  with  the 
exchange,  unless  the  sales  load 
applicable  to  the  shares  of  the  Load 
Fund  to  be  acquired  in  the  exchange 
exceeds  the  maximum  sales  load 


previously  paid  in  connection  with  the 
Paid  Shares.  In  such  case,  only  the 
difference  betvveen  the  sales  loads  will 
be  deducted. 

4.  In  calculating  the  sales  load 
payable  in  connection  with  a  share 
exchange:  (a)  Paid  Shares  acquired 
through  dividend  reinvestment  or  capital 
gains  distribution  will  be  deemed  to 
have  been  sold  with  a  sales  load  equal 
to  the  sales  load  previously  paid  on  the 
shares  on  which  the  dividend  was  paid 
or  distribution  was  made;  (b)  Paid 
Shares  (in  order  of  the  highest  load  paid) 
will  be  considered  the  first  shares 
exchanged;  and  (c)  any  rights  of 
accumulation,  rights  under  a  letter  of 
intent,  and  sales  load  waivers,  as 
described  in  the  prospectus  of  the  Fund 
involved,  will  apply.  No  redemption  fee 
will  be  imposed  with  respect  to  any 
exchanged  security,  and  no 
administrative  fee  will  be  charged  in 
connection  with  the  share  exchanges 
described  in  the  application. 

Applicants'  Analysis 

1.  Applicants  state  that  the  purpose  of 
their  exchange  privilege  is  to  permit 
simultaneous,  voluntary  redemption  and 
purchase  transactions  initiated  solely  at 
a  shareholder's  request.  The  Distributor 
has  adopted  compliance  procedures, 
which  are  set  forth  in  a  handbook  given 
to  all  employees,  which  would  be 
applicable  in  the  event  that  a  registered 
representative  of  the  Distributor  were  to 
misuse  the  Funds'  exchange  privilege  for 
personal  gain.  The  Distributors 
compliance  officer  is  responsible  for 
policing  the  Distributors  compliance 
procedures  and  for  monitoring 
complaints  from  the  Funds' 
shareholders. 

2.  Applicants  state  that  certain  share 
exchange  transactions  may  not  comply 
with  section  11(a)  of  the  1940  Act 
because  they  could  be  interpreted  to  be 
on  a  basis  other  than  relative  net  asset 
value.  Applicants  are  concerned, 
however,  that  if  exchanges  are  always 
made  at  the  relative  net  asset  values  of 
the  shares  involved  in  the  exchanges 
without  the  imposition  of  any  sales  load, 
the  distribution  system  of  the  Load 
Funds  would  be  disrupted  because  an 
investor  could  easily  avoid  the  sales 
load  by  acquiring  No-Load  Fund  shares 
and  immediately  exchanging  the  shares 
for  Load  Fund  shares. 

3.  Applicants  assert  that  their 
exchange  privilege  will  solve  these 
concerns,  be  equitable  to  all 
shareholders  and  benefit  exchanging 
shareholders  by  crediting  them  for  sales 
loads  previously  paid.  Applicants  state 
further  that  the  arrangements  described 
in  the  Application  are  substantially 
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identical  to  those  that  have  been  the 
subject  of  other  applications  granted  by 
the  SEC  and  are  consistent  with  Revised 
Proposed  Rule  lla-3  under  the  15)40  Act 
(See  Investment  Company  Act  Release 
No.  IC-16504.  July  29,  1988). 

Applicant's  Legal  Conclusion 

1.  Applicants  submit  that  the  grunting 
of  their  request  for  approval  of  the 
proposed  exchange  privilege  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

Applicants'  Conditions 

1.  The  Funds'  exchange  privilege  will 
comply  with  the  requirements  of 
Revised  Proposed  Rule  lla-3  under  the 
1940  Act,  and  as  finally  adopted. 

2.  Shareholders  will  be  notified  of  any 
administrative  fee  that  may  be  imposed 
on  an  exchange  transaction  by  means  of 
each  Fund's  prospectus  and  in  other 
communications,  including  sales 
literature  or  advertising  that  describes 
the  exchange  privilege. 

3.  Shareholders  of  each  Fund  will  be 
notified  of  the  Funds'  exchange  privilege 
by  means  of  the  particular  Fund's 
prospectus  and  in  other 
communications,  including  sales 
literature  or  advertising. 

4.  Shareholders  of  each  Fund  will  be 
notified  by  means  of  the  particular 
Fund's  prospectus  and  in  sales  literature 
that  discusses  the  exchange  privilege  of 
the  fact  that  the  Fund  reserves  the  right 
to  modify  or  terminate  its  exchange 
privilege. 

5.  Shareholders  will  be  notified  in 
writing  at  least  60  days  prior  to  any 
modification  or  termination  of  a 
particular  Fund's  exchan;?e  privilege, 
except  in  the  case  of  a  reduction  or 
elimination  of  any  administrative  fee  or 
sales  load  in  which  case  notice  shall  not 
be  required;  provided,  however,  that  the 
temporary  cessation  of  the  sale  of  Fund 
shares  under  extraordinary 
circumstances  such  as  when  the  Fund  is 
unable  to  effectively  invest  amounts  in 
accordance  with  applicable  investment 
objectives,  policies  and  restrictions,  or 
the  suspension  of  the  redemption  of 
Fund  shares  pursuant  to  section  22(e)  of 
the  1940  Act  and  the  rules  and 
regulations  thereunder  shall  not  be 
considered  a  modification  or 
termination  of  the  particular  Fund's 
exchange  privilege; 

6.  Except  as  may  otherwise  be 
permitted  by  Revised  Proposed  Rule 
lla-3.  as  adopted.  Applicants  undertake 
to  obtain  an  amended  order  prior  to  any 
modification  [i.e..  manner,  frequency  or 
basis)  of  the  Funds'  exchange  privilege 


in  a  manner  not  described  in  the 
application;  provided,  however,  that  an 
amended  order  is  not  required  in  order 
to  terminate  the  Funds"  exchange 
privilege. 

For  the  SEC,  by  the  Division  of 
Investment  Management,  under 
delegated  authority. 
Shirley  E.  Mollis, 
Asxisldiil  St^cretary. 

(PR  Doc.  BS-Zr-Wa  FiliHl  11-29-88:  8:45  am] 
BILLING  COOC  lOIO-OI-M 


(Release  No.  35—24756] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  23. 1988. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated 
thereunder.  All  interested  persons  are 
referred  to  the  declaration  for  complete 
statements  of  the  proposed  transaction 
summarized  below.  The  declaration  and 
any  amendment  thereto  is  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
declaration  should  submit  their  views  in 
writing  by  December  19. 1988.  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  relevant 
declarant  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  declaration,  as  filed 
or  as  amended,  may  be  permitted  to 
become  effective. 

The  Connecticut  Light  and  Power 
Company,  et  al.  (70-7586) 

Notice  of  Proposal  to  Continue 
Authorization  to  Incur  Unsecured 
Indebtedness:  Order  Authorizing  Proxy 
Solicitation 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street, 
Berlin,  Connecticut  06037,  and  Western 
Massachusetts  Electric  Company 
CWMECO"),  174  Brush  Hill  Avenue. 
West  Springfield.  Massachusetts  OlOfifl. 
public  utility  subsidiaries  of  Northeast 
Utilities,  a  registered  holding  company, 
have  filed  a  declaration  pursuant  to 


sections  6(a).  7,  and  12(e)  of  the  Act  and 
Rules  62  and  65  thereunder. 

CL&P  and  WMECO  seek 
authorization  to  continue  to  incur,  for 
five-year  periods,  unsecured 
indebtedness  having  maturities  of  less 
than  ten  years  in  excess  of  the  present 
10%  limitation  as  set  forth  in  CLAP'S 
certificate  of  incorporation  and 
WMECO's  by-laws  and  articles  of 
incorporation,  but  no  more  than  20%. 

In  addition,  CL&P  and  WMECO  each 
propose  to  hold  a  special  meeting  of 
holders  of  its  preferred  stock  on  January 
25. 1989,  and  to  solicit  proxies  with 
respect  to  the  continuation  of 
authorization  to  incur  excess  unsecured 
debt.  CL&P  and  WMECO  have 
requested  that  the  effectiveness  of  its 
declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  its 
preferred  stockholders  on  the  proposal 
to  continue  authorization  to  incur  exctjss 
unsecured  debt  be  permitted  to  become 
effective  as  provided  in  Rule  62(d).  They 
propose  to  mail  a  notice  of  meeting, 
proxy  statement  and  proxy  to  its 
stockholders  for  the  meeting  on  January 
25, 1989. 

It  appearing  to  the  Commission  that 
the  declaration  of  CL&P  and  WMECO 
regarding  the  proposed  solicitation  of 
proxies  should  be  permitted  to  become 
effective  forthwith,  pursuant  to  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  pursuant 
to  Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  M,inagemenf.  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

.S'('£.Tf>/cjri.'. 

|FR  Dor..  88-27593  Filed  11-29-88:  8;45  am| 
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[Release  No.  3&-247581 

Filings  Under  the  Pui>lic  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  23,  1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
tr.'insar.tion(s)  summarized  below.  The 
applic,ition(s)  and/or  declaration(s)  and 
any  aniendment(s)  thereto  is/are 
.iv.iiliible  for  public  inspection  through 


the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  19, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address{es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s)  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

New  England  Energy  Incorporated  (70- 
7055) 

New  England  Energy  Incorporated 
("NEEl"),  25  Research  Drive, 
Wesfborough,  Massachusetts  01582,  the 
fuel  supply  subsidiary  of  New  England 
Electric  System  ("NEES"),  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application 
filed  pursuant  to  sections  9(a)  and  10  of 
the  Act. 

In  1974,  the  Commission  authorized 
NEEI's  participation  in  oil  and  gas 
exploration  and  development  activities 
in  order  to  provide  a  fuel  supply  for 
NEES  system  companies  (HCAR  No. 
18635,  October  30, 1974).  NEEI  has 
participated  in  these  activities 
principally  through  its  partnership 
("Partnership")  with  Samedan  Oil 
Corporation  ("Samedan"),  a  subsidiary 
of  Noble  Affiliates,  Inc.,  a  nonaffiliate 
company.  The  Partnership  agreement 
("Agreement")  provides  for  capital 
contributions  by  the  partners  to  be  used 
to  pay  the  costs  and  expenses  of  the 
Partnership.  The  Agreement,  as 
amended  February  5, 1985,  provides  for 
two  phases  of  operation.  Phase  I,  which 
expired  on  December  31, 1986,  and 
Phase  II,  which  commenced  on  January 
1,  1987.  Under  Phase  II,  NEEI  elected  not 
to  participate  in  new  oil  and  gas 
prospects  initiated  by  Samedan  after 
December  31,  1986,  but  remains 
obligated  to  pay  its  share  of  expenses 
for  exploration,  development  and 
production  of  Phase  I  prospects  acquired 
on  or  before  December  31, 1986. 

By  order  dated  December  2, 1987 
(HCAR  No.  24512),  NEEI  was  authorized 
to  invest  $20  million  in  the  Partnership 
during  1988  (including  $12  million  which 
relates  to  pre-1984  prospects  and  $8 


million  which  relates  to  post-1983 
prospects)  to  meet  its  share  of  expenses 
for  further  exploration  and  development 
of  oil  and  gas  properties  acquired 
through  December  31, 1986.  Jurisdiction 
was  reserved  over  an  additional 
contribution  by  NEEI  to  the  Partnership 
of  $10  million  during  1988. 

NEEI  now  seeks  authorization, 
through  December  31, 1989.  to  contribute 
up  to  $40  million  to  the  NEEI-Samedan 
Partnership  for  exploration  and 
development  of  oil  and  gas  prospects 
initiated  prior  to  December  31. 1986. 

National  Fuel  Gas  Company  et  al.  (70- 
7438) 

Nafional  Fuel  Gas  Company 
("National "),  30  Rockefeller  Plaza,  New 
York.  New  York  10112,  a  registered 
holding  company,  and  its  subsidiaries. 
National  Fuel  Gas  Supply  Corporation. 
Penn-York  Energy  Corporation,  Utility 
Constructors.  Inc.,  National  Fuel  Gas 
Distribution  Corporation 
("Distribution"),  Empire  Exploration, 
inc.,  and  Highland  Land  &  Minerals, 
Inc.,  each  located  at  10  Lafayette 
Square.  Buffalo,  New  York  14203,  and 
Seneca  Resources  Corporation,  333  Clay 
Street,  Suite  4150,  Houston,  Texas  77002, 
(collectively,  "Subsidiary  Companies") 
have  filed  a  post-effective  amendment  to 
the  application-declaration  filed  with 
the  Commission  pursuant  to  sections 
6(a),  7,  9(a),  10. 12(b)  and  12(0  of  the  Act 
and  Rules  42(b)(2),  43,  45  and  50(a)(5) 
thereunder. 

By  orders  dated  December  29, 1987 
and  January  7, 1988  (HCAR  Nos.  24551 
and  24551A,  respectively),  the 
Commission  authorized  National  and  its 
Subsidiary  Companies,  in  relevant  part, 
to  establish  external  short-term  lines  of 
credit  and,  in  the  case  of  National,  to 
issue  and  sell  commercial  paper  to 
dealers  and  or  short-term  notes  to  banks 
through  December  31, 1989.  National 
and  its  Subsidiary  Companies  were  also 
authorized  to  participate  in  the  National 
system  money  pool  ("Money  Pool ") 
through  December  31, 1989.  Jurisdiction 
was  reserved  over  certain  other  matters. 

It  is  now  proposed  that:  (1) 
Distribution's  authority  to  borrow  from 
the  Money  Pool  be  increased  from  $200 
million  to  $230  million;  (2)  National's 
authority  to  issue  and  sell  commercial 
paper,  pursuant  to  an  exception  from 
competitive  bidding,  be  increased  from 
$100  million  to  $120  million;  and  (3) 
National's  available  authority  to  issue 
and  sell  unsecured  short-term  notes 
under  its  bank  lines  of  credit  be 
increased  from  $100  million  to  $350 
million.  The  aggregate  principal  amount 
of  National's  short-term  notes  and 
commercial  paper  outstanding  at  any 
one  time  shall  not  exceed  $350  million. 


The  proceeds  of  National's  borrowings 
would  be  made  available  to  the 
Subsidiary  Companies  through  the 
Money  Pool  for  the  period  January  1, 
1989  through  December  31, 1989.  ' 

For  the  Commission.  l)y  the  Division  of 
Investment  Managemenl.  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Scirctury. 
IFR  Doc.  88-Z7594  Filed  ll-2»-88:  8:45  am) 
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DEPARTMENT  OF  STATE 
(Public  Notice  CM-8/12401 

National  Committee  of  the  U.S. 
Organization  for  the  International 
Radio  Consultative  Committee; 
Meeting 

The  Department  of  State  announces 
that  the  National  Committee  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  December  13  and  14, 1988,  at 
the  Department  of  State,  2201  C  Street. 
NW..  Washington,  DC.  The  meeting  will 
begin  in  Room  1406  at  2:30  p.m.  on 
December  13,  and  continue  the  following 
day  in  Room  1105  at  9:30  a.m.  until 
approximately  12:00  noon. 

The  purpose  of  the  United  States 
Organization  is  to  assist  and  advise  the 
Department  on  matters  concerning 
participation  in  the  international  CCIR 
activities.  It  is  charged  with  promoting 
the  best  interests  of  the  United  States, 
providing  advice  on  matters  of  policy 
and  positions  in  preparation  for  Study 
Group  meetings,  and  recommending  the 
disposition  of  proposed  U.S. 
contributions  to  the  international  CCIR 
which  are  submitted  to  the  Committee 
for  consideration.  The  .National 
Committee  constitutes  a  steering  body, 
and  as  such  has  purview  of  the  work  of 
the  national  study  groups  and  other 
activities. 

The  main  purposes  of  the  meeting  will 
be  to: 

1.  Review  national  preparations  for 
the  ITU  Plenipotentiary  Conference, 
with  respect  to  CCIR  related  matters: 

2.  Report  on  study  group  preparations 
for  the  CCIR  Final  Meetings  to  be  held 
in  the  Fall  of  1989:  (the  following  items 
will  likely  be  taken  up  on  12/14) 

3.  Identification  and  discussion  of 
major  CCIR  issues; 

4.  Consideration  of  future  activities: 

5.  Other  business  and  next  meeting. 
Members  of  the  general  public  may 

attend  the  meeting  and  join  in 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
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members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Richard  Shrum.  Department  of  State. 
Washington.  DC;  telephone  (202)  647- 
2592,  telefax  (202)  647-5957.  All 
attendees  must  use  the  C  Street 
entrance  to  the  building. 
Date:  November  9,  1988. 
Richard  E.  Shrum, 

Chairman.  U.S.  CCIR  National  Committee. 
(FR  Doc.  88-27603  Filed  11-29-88:  8:45  am] 
BILLING  CODE  4710-«7-M 

[Public  Notice  CM-8/1241  ] 

Study  Group  1  of  ttie  U.S.  Organization 
International  Radio  Consultative 
Committee  (CCIR);  Meeting 

The  Department  of  State  announces 
that  Study  Group  1  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  December  14. 1988  in  Room  6029 
of  the  Department  of  Commerro,  14th 
and  Constitution  Avenue.  NW., 
Washington,  DC.  The  meeting  will  begin 
at  1:30  p.m. 

Study  Group  1  deals  with  efficient  use 
of  the  radio  frequency  spectrum,  and  in 
particular,  with  problems  of  frequency 
sharing;  principles  for  classifying 
emissions;  and  the  measurement  of 
emission  characteristics  and  spectrum 
occupancy.  The  purpose  of  the  meeting 
is  to  plan  preparations  for  the  Final 
Meeting  of  Study  Group  2  in  the  Fall  of 
1989. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington,  DC  20520;  telephone  (202) 
647-2592. 

UiJtc:  November  9.  1988. 
Richard  E.  Shrum, 

Chairwnn.  U.S.  CCIR  National  Cummittce. 
(FR  Doc.  88-27604  Filed  11-29-88;  8:45  am] 
BILLING  CODC  4710-07-M 


(PubNc  rtotice  1085] 

Conservation  Measures  for  Antarctic 
Fishing  Under  the  Auspices  of  the 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 

agency:  Bureau  of  Oceans  and 

International  Environmental  and 
Scientific  Affairs.  State. 
ACTION:  Notice. 


SUMMARY:  At  its  annual  meeting  in 
Hobart.  Tasmania,  24  October-4 
November  1988,  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR),  of  which  the 
United  States  is  a  member,  adopted  the 
conservation  measures  listed  below, 
pending  countries*  approval,  pertaining 
to  fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  These  were 
agreed  upon  in  accordance  with  Article 
IX,  paragraph  6(A)  of  the  Convention  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources.  The  measures  restrict 
overall  catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  species  of 
fish,  list  the  fishing  seasons,  and  define 
reporting  requirements. 

DATE:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  contact  on  or  before 
December  30. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  Tucker  Scully.  Director,  Office  of 
Marine  Science  and  Polar  Affairs  (OES/ 
OSP).  Room  5801.  Department  of  State. 
Washington,  DC  20520,  (202)  647-3262, 

SUPPLEMENTARY  INFORMATION: 

CCAMLR  Convention  Measures 

In  accordance  with  Article  IX  6(A)  of 
the  Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
members  are  hereby  notified  of  the 
following  conservation  measures 
adopted  at  the  seventh  meeting  of 
CCAMLR. 

Conservation  Measure  11/VII 

Prohibition  of  Directed  Fishery  on 
Champsocephalus  Gunnari  in  Subarea 
4a3  from  4  November  1988  to  20 
November  1989 

The  Commission  in  accordance  with 
Conservation  Measure  7/V,  hereby 
adopts  the  following  conservation 
measure  in  accordance  with  Article  IX 
of  the  convention: 

Directed  fishing  on  Champsocephalus 
Gunnari  shall  be  prohibited  from  4  November 
1988.  This  prohibition  shall  extend,  through  a 
closed  season  from  1  April  to  1  October  1989. 
to  20  Noverat)er  1989.  During  this  protected 
period  Champsocephalus  Gunnari. 
Nototheoia  Rossii.  Notothenia  Gibberifrons, 
Chaenocephalus  Aceratus  and 
Pseudochaenichthys  Georgianus  shall  not  be 
taken  in  statistical  Subarea  48.3  except  for 
scientific  research  purposes. 

Conservation  Measure  12/VII 

Catch  Limitation  on  Patagonotothen 
Brevicauda  Guntheri  In  Statistical 
Subarea  48.3  for  the  1988/89  Season 

The  Commission  in  accordance  with 
Conservation  Measure  7/V.  hereby 
adopts  the  following  conservation 


measure  in  accordance  with  article  IX  of 
the  convention: 

The  catch  of  Patagonotothen  Brevicauda 
Guntheri  in  statistical  Sutxarea  48.3  in  the 
1988/89  season  shall  be  limited  to  13.000 
toruies.  For  the  purpose  of  implementing  this 
conservation  measure  the  catch  reporting 
system  set  out  in  Conservation  measure  9/VI 
shall  apply. 

At  the  seventh  meeting  the 
Commission  agreed  that  Conservation 
Measure  12/VII  applies  immediately 
(retrospectively  to  1  July  1988).  Members 
shall  report  their  aggregate  catch  to  date 
to  the  Commission  as  soon  as  possible 
and  not  later  than  1  December  1988. 

Relevant  Previously  Adopted  CCAMLR 
Measures 

Conservation  Measure  7/V  (1986) 

Regulation  of  Fishing  Around  South 
Georgia  (Statistical  Subarea  48.3) 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  IX  of  the 
Convention: 

Without  prefudtce  to  other  Conservation 
Measures  adopted  by  the  Commission,  for 
species  upon  which  fisheries  are  permitted 
around  South  Georgia  (Statistical  Subarea 
48.3).  the  Commission  shall,  at  its  1987 
Meeting,  adopt  limitations  on  catch,  or 
equivalent  measures,  binding  for  the  1987/mi 
season.  Such  limitations  of  catch  or 
equivalent  measures  shall  be  based  upon  the 
advice  of  the  Scientific  Committee,  taking 
into  account  any  data  resulting  from  fishery 
surveys  around  South  Georgia.  For  each 
fishing  season  after  1987/88,  the  Commission 
shall  establish  such  limitations  or  other 
measures,  as  necessary,  around  South 
Georgia  on  a  similar  basis  at  the  meeting  uf 
the  Commission  immediately  preceding  that 
season. 

Conservation  Measure  9/VI  (1987) 

Catch  Reporting  System  for 
Champsocephalus  Gimnari  in  Statistical 
Subarea  48.3 

The  Commission,  in  accordance  with 
Conservation  Measure  7/V,  hereby 
adopts  the  following  Conservation 
Measure  in  accordance  with  Article  IX 
of  the  Convention: 

Catcli  Reporting  System  for 
Champsocephalus  Gunnari  in  Statisticul 
Subarea  48.3 

1.  For  the  purposes  of  this  catch  reporting 
system  the  calendar  month  shall  be  divided 
into  three  reporting  periods,  viz:  day  1  to  (iiiy 
10,  day  11  to  day  20,  and  day  21  to  the  Uist 
day  of  the  month.  These  reporting  periods  are 
hereinafter  referred  to  as  periods  A,  B  and  C. 

2.  At  the  end  of  each  reporting  period,  each 
Contracting  Party  shall  obtain  from  ear  h  of 
its  vessels  its  total  catch  for  that  period  and 
shall,  by  cable  or  telex,  transmit  the 
aggri!gated  catch  for  its  vessels  so  as  to  reach 


the  Executive  Secretary  not  later  than  the  end 
of  the  next  reporting  period. 

3.  Such  reports  shall  specify  the  month  and 
reporting  period  (A.  B  or  C)  to  which  each 
report  refers. 

4.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 
period,  the  Executive  Secretary  shall  notify 
all  Contracting  Parties  of  the  total  catch 
taken  during  the  reporting  period,  the  total 
aggregate  catch  for  the  season  to  that  date, 
together  with  an  estimate  of  the  date  upon 
which  the  total  allowable  catch  is  likely  to  be 
reached  for  that  season.  Each  estimate  shall 
be  based  on  a  projection  forvvard  of  the 
average  daily  catch  rale  (calculated  as  the 
total  catch  by  all  contracting  parties  divided 
by  the  number  of  days  in  the  period]  for  the 
most  recent  period  based  on  the  reports 
received  for  tiie  period  in  question,  to  the 
point  at  which  the  total  allowable  catch  will 
have  been  taken. 

5.  When  the  Executive  Secretary  has 
received  reports  which  show  that  90%  of  the 
total  allowable  catch  has  been  taken,  the 
Executive  Secretary  shall  make  a  final 
estimate  of  the  date  upon  which  the  total 
allowable  catch  will  be  reached.  The  fishery 
shall  close  at  the  end  of  the  last  day  of  the 
reporting  period  within  which  that  date  falls, 

6.  The  catch  reporting  system  shall 
continue  in  operation  until  revised  or 
withdrawn  as  a  consequence  of  review  at  the 
next  meeting  of  CCAMLR, 

November  17,  1988. 
R.  Tucker  Scully, 

Director  Office  of  Oceans  and  Polar  Affairs. 
[FR  Doc.  88-27547  Filed  11-29-88;  8:45  am] 

BILLING  COOE  471IMW-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

I  Supplement  to  Department  Circular- 
Public  Debt  Series— No.  30-88] 

Treasury  Bonds  of  2018 

WjshiriRlon.  November  18,  1988. 

The  Secretary  announced  on 
November  17, 1988,  that  the  interest  rale 
on  the  bonds  designated  Bonds  of  2018, 
described  in  Department  Circular — 
Public  Debt  Series— No.  30-88  dated 
November  15, 1983.  will  be  9  percent 
Interest  on  the  bonds  will  be  payable  at 
the  rate  of  9  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary: 
|FR  Doc.  88-27577  Filed  11-29-88:  8:45  am] 
BILLING  COOE  4«10-40-M 


Fiscal  Service 

(Dept  Circ.  570, 1988  Rev^  Supp.  No.  4] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Suspension  of 
Authority;  Century  Surety  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Century  Surety  Company 
under  the  United  States  Code,  Title  31, 
Sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  suspended,  effective  this  date. 


The  suspension  will  remain  in  effect 

until  further  notice. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
53  FR  25058,  July  1, 1988.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  Treasury  Circular 
570  to  reflect  the  suspension. 

With  respect  to  any  bonds  currently  in 
force  with  Century  Surety  Company, 
bond-approving  officers  should  secure 
new  bonds  with  acceptable  sureties  in 
those  instances  where  a  significant 
amount  of  liability  remains  outstanding. 
In  addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  related  to  this  suspension 
should  be  directed  to  the  Department  of 
the  Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch,  Washington,  DC  20227, 
telephone  (202)  287-3921. 
Mitchell  A,  Levine, 

Assistant  Commissioner  Comptroller, 
Financial  Management  Service. 

Dated:  November  22,  1988. 
|FR  Doc.  88-27565  Filed  11-29-88;  8:45  am| 
BILLING  COOE  4610-3MM 
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Sunshine  Act  Meetings 


UMI 
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Corrections 


This   section   ot   the   FEDERAL   REGISTER 
contains  notices  o«  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

November  25. 1988. 

FCC  Cancels  Open  Meeting  Scheduled 
for  December  2.  1988 

The  Federal  Communications 
Commission  has  cancelled  the  Open 
Meeting  scheduled  to  be  held  on 
December  2. 1988  at  1919  M  Street  NW.. 
Washington.  DC. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Sfcretnry. 
(FR  Doc.  88-27623  Filed  11-28-88:  8:45  am) 

BILLING  CODE  6712-01-M 


FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION 

DATE  AND  TIME:  Tuesday,  November  29. 

1988,  2:00  p.m. 

PLACE:  1776  G  Street  NW..  Board..Room. 

Third  Floor.  Washington.  DC  20006. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Keith  Earley.  1759 
Business  Center  Drive,  P.O.  Box  4115. 
Reston.  Virginia  22090,  [703)  759-8414. 
MATTERS  TO  BE  CONSIDERED: 

Closed:  Minutes  of  the  October  19. 1988 

Board  of  Director's  Meeting 
Closed:  President's  Report 
Closed:  Briofing  on  Portfolio  Risk 

Management 
Closed:  Financial  Report 

Date  sent  to  Federal  Register:  November 
28,  1988. 

[FR  Doc.  88-27688  Filed  11-28-88;  2:41  pm| 
BILLING  CODE  6719-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  23.  1988 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
December  1. 1988. 

place:  Room  600. 1730  K  Street  NW.. 
Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Jini  Wa'li'r  Resources.  Docket  Nos.  SE 
8G-105-R,  etc.  (Issues  include  consideration 
of  whether  Jim  Walter  violated  30  C.F.R. 
S  7,-).500(d)|. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
§  2706.150(a)(3)  and  §  2706.160(e). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  IDD  Relay. 
lean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  88-27602  Filed  11-25-88;  4:26  pmj 

BILLING  CODE  673S-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 

December  5. 1988. 

PLACE:  Marriner  S.  Eccies  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets 

NW..  Washington.  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R,  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 
You  may  call  [202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  25,  1988. 
lames  McAfee, 

Associated  Secretary  of  the  Board 
[FR  Doc.  88-27624  Filed  11-28-68;  10:59  am) 
BILLING  CODE  6210-01-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
DATE:  December  2. 1988. 
time:  3:30  p.m.  to  5:00  p.m. 
PLACE:  The  United  States  Institute  of 
Peace,  1550  M  Street  NW.,  seventh  floor 
(conference  room). 

STATUS:  Open  session — portions  may  be 
closed  pursuant  to  subsection  (c)  of 
section  552(b)  of  title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Pub.  L.  98-525. 

AGENDA:  Meeting  of  the  Education  and 
Training  Committee  of  the  Board  of 
Directors  convened  to  consider  possible 
future  media  projects. 
CONTACT:  Mr.  Gregory  McCarthy 
(202)  457-1700. 

Dated:  November  25. 1988. 
Charles  D.  Smith. 

General  Counsel,  The  United  States  Institute 
of  Peace. 
[FR  Doc.  88-27601  Filed  11-25-68;  4:18  pm) 

BILLING  CODE  31S5-01-M 


This   section   of  the   FEDERAL   REGISTER 
contains   editorial   corrections   ot   previously 
published   Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
of   the  Code  of   Federal   Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are   issued  as  signed 
documents   and  appear   in   tfte  appropriate 
document  categories  elsewhere   in   the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  No.  CI89-27-000  ] 

Exxon  Corp.  and  Hunt  Petroleum 
Corp.;  Petition  for  Declaratory  Order 

Correction 

In  notice  document  88-26931 
appearing  on  page  47256  in  the  issue  of 
Tuesday,  November  22, 1988,  the 
heading  was  incomplete  and  should 
appear  as  set  forth  above. 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Advisory  Committee  for  Injury 
Prevention  and  Control;  Establishment 

Correction 

In  notice  document  88-26285  beginning 
on  page  45983  in  the  issue  of  Tuesday, 
November  15, 1988.  the  heading  was 
incorrect  and  should  appear  as  set  forth 
above. 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDocketNo.  88N-0321] 

International  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Stimulant  Substances, 
Certain  Nonbarbiturate  Sedatives, 
Certain  Agonist/ Antagonist 
Substances 

Correction 

In  notice  document  88-21663  beginning 
on  page  36886  in  the  issue  of  Thursday. 
September  22. 1988,  make  the  following 
corrections: 

1.  On  page  36808,  in  the  first  column, 
under  4.2.1  Substance  identification,  in 
the  sixth  line,  "Temgestic"  should  read 
"Temgesic". 

2.  On  the  same  page,  in  the  third 
column,  under  4.2.6  Recommendation,  in 
the  third  line,  "actual"  was  misspelled. 

3.  On  page  36890,  in  the  first  column, 
in  the  eighth  line,  after  "then",  insert  a 
comma. 

4.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  11th  line,  "form"  should  read 
"from". 

BILLING  CODE   IbOS-OI-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDocketNo.  D-88-887] 

Organization,  Functions,  and  Authority 
Delegations;  Sacramento 

Correction 

In  notice  document  88-24196  beginning 
on  page  40966  in  the  issue  of 
Wednesday,  October  19, 1988,  make  the 
following  correction: 

On  page  40967.  in  the  first  column, 
after  the  second  complete  paragraph,  the 
third  line  should  read  "3.  Director. 
Housing  Management". 

BILLING  CODE  1S05-01-D 


48367 

Federal    Register 

Vol.  5.).  No.  210 

Wednesday,  November  30,  1988 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  4,  5,  and  16 

I CGD  86-0671 

Programs  for  Chemical  Drug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel 

Correction 

In  rule  document  88-26614  beginning 
on  page  47064  in  the  issue  of  Monday. 
November  21. 1988,  make  the  following 
corrections: 

1.  On  page  47077,  in  the  first  column, 
under  List  of  Subjects,  under  46  CFR 
Part  4.  in  the  third  line,  after  "Marine 
safety'  insert  "National  Transportation 
Safety  Board ", 

§  16.105    ICorrectedl 

2.  On  page  47080.  in  §  16.105.  in  the 
first  column,  under  "Marine  empJoyer", 
in  the  fourth  line,  after  "than"  insert  "a". 

§16.370    IConrectedl 

3.  On  pagp  47182.  in  the  second 
column,  in  §  16.370(a).  in  the  fifth  line, 
"or"  should  read  "on". 

4.  On  the  same  page,  in  the  same 
column,  in  §  16.370(c).  in  the  fourth  line. 
"employer's "  was  misspelled. 

BILLING  CODE   1S0S-01-D 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  4 

jT.D.  88-71) 

Reporting  Requirements  for  Small 
Vessels 

Ci)rrec:t!nn 

In  rule  document  88-20365  beginning 
on  page  46081  in  the  issue  of 
Wednesday,  November  16, 1988.  make 
the  following  corrections: 

1.  On  page  40082,  in  the  sf{.(;nd 
column,  under  Analysis  of  Comments,  in 
the  first  line,  "On"  should  read  "One". 

2.  On  the  same  page,  in  the  3rd 
column,  in  the  1st  complete  paragraph, 
in  the  21st  line,  "units"  was  misspelled: 
and  in  the  29th  line,  "no-suspect"  should 
read  "non-suspect". 

BILLING  CODE  1S0S-01-D 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  113 

[T.D.  88-721 

Customs  Regulations  Amendments 
Relating  to  Customs  Bonds 

Correction 

In  rule  document  88-26364  beginning 
on  page  45901  in  the  issue  of  Tuesday, 
November  15, 1988,  make  the  following 
corrections: 

1.  On  page  45902,  in  the  first  column, 
in  the  second  paragraph,  in  the  sixth 
line,  '•§  133.66(a)(2)"  should  read 
"§  113.66(a)(2)". 


2.  On  the  same  page,  in  the  same 
column,  in  the  third  paragraph,  in  the 
sixth  line,  "note"  should  read  "not  be". 

BILLING  CODE  1505.01-0 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

Correction 

In  notice  document  88-26342  beginning 
on  page  46010  in  the  issue  of  Tuesday, 
November  15. 1988,  make  the  following 
correction: 

On  page  46011,  in  the  first  column,  in 
the  second  line,  '•20277"  should  read 
"20227". 

BILLING  COO€  1 505-0 1-0 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  515 

Cuban  Assets  Control  Regulations 

Correction 

In  rule  document  88-27089  beginning 
on  page  47526  in  the  issue  of 
Wednesday.  November  23. 1988.  make 
the  following  corrections: 

1.  On  page  47526.  in  the  3rd  column, 
under  SUMMARY,  in  the  9th  line, 
"telecommunications  and"  should  be 
removed;  and  in  the  11th  line,  "areas" 
should  read  "this  area". 

2.  On  the  same  page,  under  FOR 
FURTHER  INFORMATION  CONTACT,  in  the 
fourth  line.  "202/376-0236"  should  read 
"202/376-0392" 

BILLING  CODE  1505-01-O 
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Department  of 
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Food  and  Nutrition  Service 

7  CFR  Part  225 

Summer  Food  Service  Program: 
Reorganization  and  Minor  Revisions; 
Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  225 

Summer  Food  Service  Program: 
Reorganization  and  Minor  Revisions 

agency:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Proposed  rule. 


summary:  This  rulemaking  is  a  complete 
reorganization  of  7  CFR  Part  225,  the 
rules  governing  the  Summer  Food 
Service  Program  (SFSP).  This  revision  is 
intended  to  resolve  any  ambiguities  or 
inconsistencies  in  the  regulations; 
eliminate  unnecessary,  duphcative,  and 
obsolete  provisions;  and  clarify  the 
regulations'  language,  style,  and 
organfzation  so  that  Part  225  is  more 
easily  understood.  In  addition,  this 
rulemaking  includes  one  change 
mandated  by  the  Hunger  Prevention  Act 
of  1988  (Pub.  L  100-435)— making  public 
or  private  nonprofit  colleges  and 
universities  participating  in  the  National 
Youth  Sports  Program  eligible  to  apply 
for  Program  sponsorship.  Finally,  this 
rulemaking  also  proposes  several 
discretionary  changes  to  the  regulations 
which  are  discussed  in  detail  in  the 
following  preamble.  These  changes  are 
being  proposed  to  clarify  the  intent  of 
the  Part  225  regulations  and  to  improve 
program  accountability  and 
management. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  December  30. 1988. 
ADDRESS:  Comments  should  be 
addressed  to  Mr.  Robert  Eadie,  Chief, 
Policy  and  Program  Development 
Branch.  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  United  States 
Department  of  Agriculture.  3101  Park 
Center  Drive,  Room  509.  Alexandria, 
Virginia  22302.  All  written  submissions 
will  be  available  for  public  inspection  at 
this  location  Monday  through  Friday. 
8:30  a.m.-5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mf .  Robert  Eadie  or  Mr.  ]ames  C. 
QSDonnell  at  the  above  address  or  by 
telephone  at  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
Federal,  State,  or  local  government 
agencies;  and  will  not  have  significant 


adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  the  abiHty  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  this  review.  Ms.  Anna 
Kondratas.  the  Administrator  of  the 
Food  and  Nutrition  Service,  has  certified 
that  this  proposed  rule  does  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

No  new  reporting  and  recordkeeping 
requirements  are  included  in  this 
proposed  rule,  and  Office  of 
Management  and  Budget  (0MB) 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  U 
therefore  not  required.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.559  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V.  and  final  rule-related 
notice  published  at  48  FR  29114.  June  24. 
1983). 

Background 

The  SFSP  is  authorized  by  section  13 
of  the  National  School  Lunch  Act  (42 
U.S.C  1761).  Section  13(g)  of  that  Act 
requires  the  Department  to  issue 
regulations  for  the  program  each  fiscal 
year.  Comprehensive  program 
regulations  were  last  issued  on  February 
16, 1982  (47  FR  6790).  Since  that  time, 
annual  reissuances  and  other 
amendments  to  the  SFSP  regulations 
have  incorporated  certain  provisions 
mandated  by  law  and  other 
discretionary  changes  intended  to 
clarify  program  requirements  or  improve 
program  management. 

"Hiis  year's  reissuances  of  the  SFSP 
regulations,  which  will  govern  program 
operations  in  1989.  includes  a  complete 
reorganization  of  7  CFR  Part  225.  This 
reorganization  is  being  undertaken  in 
order  to  resolve  any  ambiguities  or 
inconsistencies  in  the  regulations; 
eliminate  unnecessary,  duplicative,  and 
obsolete  provisions;  and  clarify  the 
regulations'  language,  style,  and 
organization  so  that  Part  225  is  more 
easily  understood.  In  addition,  the 
Department  is  proposing  to  change  the 
definition  of  "sponsor"  to  conform  to  the 
terms  of  Pub.  L.  100-435,  the  Hunger 
Prevention  Act  of  1988.  Finally,  the 
Department  is  also  proposing  several 
discretionary  changes  involving  food 
service  management  companies, 
weekend  meal  service,  letter  of  credit 
procedures,  overclaims  against 


sponsors,  administrative  funding 
reviews,  and  other  aspects  of  the 
regulations.  These  changes  are  intended 
to  improve  program  accountability  and 
management. 

/.  Reorganization  of  Part  225 

The  proposed  reorganization  will 
result  in  a  reduction  in  the  number  of 
subparts  in  the  Part  225  regulations  from 
five  to  four,  and  a  reduction  in  the 
number  of  sections  from  twenty-four  to 
twenty.  Subpart  B  of  the  current 
regulations  ("Assistance  to  States")  has 
been  eliminated  and  the  information 
contained  therein  now  appears  in  the 
revised  subpart  on  State  agency 
provisions.  Both  Subparts  B  and  C 
("State  Agency  Provisions"  and 
"Sponsor  and  Site  Provisions")  have 
been  substantially  re-organized  with 
two  primary  goals  in  mind:  (1)  To 
organize  the  regulations  in  a  roughly 
chronological  order  corresponding  to  the 
annual  cycle  of  activities  undertaken  by 
the  Department.  State  agencies,  and 
sponsors  in  the  SFSP;  and  (2)  to  present 
the  information  in  the  regulations  in  a 
more  logical  fashion,  bringing  together 
all  information  on  the  same  topic  in  the 
same  section  of  the  regulations. 

As  an  example  of  the  first  type  of 
change,  the  section  dealing  with  the 
State  agency's  management  and 
administration  plan  (MAP)  is  now  the 
first  section  in  Subpart  B.  This  change 
has  been  made  because  submission  and 
approval  of  the  MAP  is  the  prerequisite 
to  all  other  steps  (e.g.,  establishment  of 
a  letter  of  credit  from  program 
payments,  giving  public  notice  of  the 
Program's  availability,  etc.)  which  occur 
in  each  State  agency's  annual  cycle  of 
SFSP  activities.  As  an  example  of  the 
second  type  of  change,  revised 
S  225.6(a),  which  sets  forth  the  general 
responsibilities  of  State  agencies,  now 
includes  information  which  previously 
appeared  in  three  different  sections  of 
the  regtilations. 

It  is,  of  course,  impossible  to  describe 
in  this  preamble  all  of  the  organizational 
changes  made  in  this  proposed 
rulemaking.  Therefore,  a  redesignation 
table  has  been  included  at  the  end  of 
this  preamble  which  lists  both  the 
current  and  revised  location  of  each 
paragraph  in  Part  225.  This  table  should 
provide  readers  with  a  convenient 
overview  of  the  reorganization  and 
enable  them  to  more  easily  locate 
specific  parts  of  the  old  and  new 
regulations. 

Accordingly,  the  Department  proposes 
to  revise  and  reorganize  Part  225. 
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//.  Mandatory  Change  to  Part  225 

Section  213  of  the  Hunger  Prevention 
Act  of  1988  (Pub.  L  100-435)  mandated  a 
change  in  the  definition  of  those 
organizations  eligible  to  apply  for  SFSP 
sponsorship.  Since  passage  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L.  97-35).  private  nonprofit 
organizations  have  not  been  allowed  to 
sponsor  the  SFSP  unless  they  were 
residential  camps  or  school  food 
authorities.  Section  213  of  the  Hunger 
Prevention  Act  allows  private  nonprofit 
colleges  and  universities  to  participate 
in  the  SFSP  provided  that  they  are 
currently  participating  in  the  National 
Youth  Sports  Program  (NYSP)  and  meet 
the  other  requirements  for  Program 
sponsorship. 

Section  213  of  Pub.  L.  100-435  also 
mandated  that  the  Department  conduct 
a  pilot  project  to  assess  the  feasibility  of 
again  allowing  other  types  of  private 
nonprofit  organizations  to  sponsor  the 
SFSP.  The  Department  is  currently 
preparing  to  conduct  the  pilot  project 
mandated  by  the  Hunger  Prevention 
Act. 

Accordingly,  the  Department  proposes 
to  amend  §  225.2  and  current  S  225.18(a) 
[redesignated  §  225.14(b)]  to  allow 
private  colleges  and  universities 
participating  in  the  NYSP  to  be  SFSP 
sponsors. 

///.  Substantive  Changes  to  Part  225 

A.  Food  Service  Management 
Companies 

During  the  past  two  years,  the 
Department  has  received  numerous 
requests  for  clarification  of  several 
aspects  of  the  Part  225  regulations 
pertaining  to  food  service  management 
companies  (FSMCs).  The  questions 
which  have  been  raised  involve:  The 
differences  between  "vended"  and  "self- 
preparation"  sponsors,  especially  in 
regard  to  the  added  administrative 
reimbursement  earned  by  self- 
preparation  sponsors;  the  definition  of 
an  FSMC;  the  practical  application  of 
the  regulatory  prohibition  on  contracting 
out  for  the  management  responsibilities 
of  the  program;  whether  colleges  and 
universities  with  year-round  FSMC 
contracts  are  required  to  conduct  new 
procurements  for  their  SFSP  meal 
service:  whether  colleges  and 
universities  acting  as  FSMCs  are  exempt 
from  registration  requirements;  and  the 
form  of  the  bid  and  performance  bonds 
submitted  by  FSMCs.  Although  many  of 
these  questions  overlap  to  some  extent. 
the  following  explanation  of  regulatory 
intent  attempts  to  address  each  topic 
separately. 

1.  Self-preparation  sponsors  and 
payment  of  the  higher  administrative 


reimbursement.  It  has  recently  come  to 
the  Department's  attention  that  there  is 
a  lack  of  consistency  among 
administering  agencies  in  determining 
when  a  sponsor  is  considered  to  be 
"self-preparation"  and.  therefore, 
eligible  to  receive  a  higher  rate  of 
administrative  reimbursement.  The 
administrative  differential  was 
established  as  a  result  of  section  13(b)(4) 
of  the  National  School  Lunch  Act 
(NSLA).  That  section  of  the  law  required 
the  Department  to  determine  whether 
some  SFSP  sponsors  incurred  higher 
administrative  costs.  The  Department 
determined  that  rural  and  self- 
preparation  sponsors  incur  higher  costs 
related  to  planning,  organizing,  and 
managing  their  SFSP  food  service  and 
that  these  sponsors  should  receive  a 
higher  per  meal  rate  of  administrative 
reimbursement.  In  Fiscal  Year  1988.  the 
administrative  rate  differential 
amounted  to  1.75  cents  per  breakfast. 
2.75  cents  per  lunch  or  supper,  and  1 
cent  per  supplement  served. 

Inconsistencies  in  interpretation  have 
arisen  as  a  result  of  the  wide  range  of 
food  service  options  being  employed  by 
SFSP  sponsors.  While  some  sponsors 
prepare  their  meals  "from  scratch"  on  a 
daily  basis  and  should  clearly  be 
considered  "self-preparation"  sponsors, 
other  food  service  arrangements  are 
more  complex  and  difficult  to 
categorize.  Some  sponsors,  for  example, 
purchase  pre-made  components  of  their 
SFSP  meals  (e.g.,  sandwiches)  from  a 
food  vendor  or  from  an  FSMC  registered 
in  that  State,  therefore  incurring  far 
lower  meal  preparation  costs  than 
sponsors  which  prepare  all  of  their 
meals  "from  scratch".  Other  sponsors 
utilize  FSMC  staff  to  run  their  food 
service  operation  (often  these  are 
schools  contracting  on  a  year-round 
basis  for  management  of  all  the  Child 
Nutrition  Programs)  while  retaining  their 
own  staff  to  actually  prepare  SFSP 
meals.  Other  sponsors  might  contract  for 
all  the  personnel  necessary  to  prepare 
meals,  but  continue  to  have  the  meals 
prepared  in  the  sponsor's  kitchens. 
Finally,  there  are  those  sponsors  which 
contract  with  a  management  company  to 
run  the  program  and  have  meals 
delivered  to  SFSP  sites  fi-om  the  FSMCs 
own  food  preparation  facilities.  While 
the  latter  are  clearly  "vended  sponsors", 
the  other  arrangements — purchasing  a 
particular  meal  component,  management 
services,  or  labor  from  a  registered 
FSMC  or  from  a  food  vendor — have 
proven  far  more  difficult  to  define  as 
clearly  "self-preparation"  or  "vended". 

The  current  definitions  of  "self- 
preparation"  and  "food  service 
management  company"  have  not  served 
to  adequately  clarify  the  distinction 


between  "self-preparation"  and 
"vended"  sponsors.  Some  State  agencies 
believe  that  a  sponsor  should  be 
considered  "vended"  as  soon  as  it 
purchases  any  food  from  a  company 
registered  in  the  State  as  an  FSMC. 
Proponents  of  this  view  base  their 
conclusion  on  the  current  definition  of 
"self-preparation",  which  states  that  the 
sponsor  which  contracts  with  an  FSMC 
"for  the  preparation  of  all  or  a  portion  of 
the  meals"  is  not  a  self-preparation 
sponsor.  However,  other  State  agencies 
believe  that,  as  long  as  the  sponsor  has 
contracted  for  a  component  and  not  for 
the  preparation  of  the  total  meal  (i.e.,  for 
all  of  the  components  of  the  unitized 
meal,  with  or  without  milk),  it  has  not 
contracted  with  a  FSMC,  regardless  of 
whether  the  company  is  registered  to 
serve  as  an  FSMC  to  other  sponsors  in 
the  State.  These  State  agencies  therefore 
believe  that  the  sponsor  contracting  for 
meal  components,  but  not  the  entire 
meal,  may  still  be  considered  to  be  a 
self-preparation  sponsor. 

Much  of  the  confusion  surrounding 
this  issue  can  be  resolved  by  consulting 
the  definitions  of  "operating  costs"  and 
"administrative  costs"  at  §  225.2  of  the 
regulations.  The  former  definition  states 
that  operating  costs  include  the  "(i)  cost 
of  obtaining  food,  (ii)  labor  directly 
involved  in  the  preparation  and  service 
of  food,  (iii)  cost  of  nonfood  supplies, 
(iv)  rental  and  use  allowances  for 
equipment  and  space,  and  (v)  costs  for 
transporting  children  in  rural  areas  to 
feeding  sites  in  rural  areas.  ••**•• 
"Administrative  costs",  on  the  other 
hand,  are  "costs  incurred  by  a  sponsor 
related  to  planning,  organizing,  and 
managing  a  food  service  under  the 

Program.  * Given  these 

definitions,  it  is  clear  that  the 
regulations  contemplate  no  di^erence  in 
administrative  costs  between  a  sponsor 
preparing  its  meals  from  scratch  and  a 
sponsor  purchasing  a  pre-made  meal 
component  (but  not  the  entire  meal,  with 
or  without  milk)  from  a  commercial  food 
vendor.  Although  these  two  sponsors 
would  likely  incur  different  operating 
costs  (due  to  the  difference  in  the 
amount  of  labor  each  sponsor  uses  to 
prepare  its  meals),  their  administrative 
costs  of  "planning,  organizing,  and 
managing"  the  meal  service  could,  in 
theory,  be  identical.  Both  sponsors 
would  still  be  responsible  for  all  of  the 
administrative  requirements  of  running 
the  Program's  food  service  operations, 
including  setting  up  delivery  routes, 
procuring  meals,  hiring  and  supervising 
labor,  setting  up  the  meal  production 
line,  adjusting  meal  orders,  and 
monitoring  site  deliveries.  Thus,  both  the 
sponsor  which  prepares  its  meals  "from 
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scratch"  and  the  sponsor  which 
purchases  a  pre-packaged  or  pre-made 
component  from  a  company  registered 
in  the  State  as  an  FSMC  or  from  another 
food  vendor  should  be  considered  "self- 
preparation".  Both  are  therefore  eligible 
to  receive  the  higher  rate  of 
administrative  reimbursement. 

However,  both  the  sponsor  which 
hires  an  FSMC  to  prepare  some  or  all  of 
its  unitized  meals  (i.e..  the  total  meal, 
with  or  without  milk)  and  the  sponsor 
which  hires  the  FSMC  to  manage  its 
food  service  operations  have  clearly 
lowered  the  cost  of  "planning, 
organizing,  and  managing"  their  food 
service  operation.  As  soon  as  an  FSMC 
begins  to  manage  any  portion  of  the 
sponsor's  food  service  operation — 
regardless  of  whether  this  involves  the 
management  of  some  or  all  of  the 
unitized  meal  preparation  or  the 
management  of  the  sponsor's  entire  food 
service  operations — it  has  lessened  the 
sponsor's  administrative  responsibilities 
and  has  undercut  the  rationale  for 
payment  of  the  higher  administrative 
rate.  Therefore,  sponsors  which  contract 
with  a  company  registered  in  that  State 
as  an  FSMC  for  a  pre-made  component 
(but  not  the  total  meal,  with  or  without 
milk)  may  still  be  considered  self- 
preparation,  whereas  sponsors  which 
contract  with  an  FSMC  for  management 
services  or  for  the  preparation  of  some 
or  all  of  their  unitized  meals  must 
always  be  considered  "\'ended" 
sponsors. 

Accordingly,  in  order  to  clarify  this 
distinction  in  the  regulations,  the 
Department  proposes  to  amend  the 
definitions  of  "self-preparation  sponsor" 
and  "food  service  management 
company"  and  to  add  a  definition  of 
"vended  sponsor"  at  {  225.2. 

2.  Prohibiticm  on  contracting  out 
management  responsibilities.  The 
current  definition  of  a  food  service 
management  company  at  {  225.2  states 
that  an  FSMC  is  an  entity  which 
"contracts  with  a  sponsor  to  manage 
any  aspect  of  the  food  service  program". 
At  the  same  time,  cxirrent  }  225.16(b) 
[redesignated  |  225.15(a)(3)l  prohibits 
sponsors  from  "contract(ing}  out  for  the 
management  responsibilities  of  the 
Program  such  as  monitoring,  enforcing 
corrective  acticm.  or  preparing  Program 
applications."  Some  State  agencies 
believe  that  defining  an  FSMC  as  an 
entity  which  may  "manage  any  aspect  of 
the  food  service  program"  conflicts  writh 
the  regulatory  prohibition  on  contracting 
out  the  management  responsibilities  of 
the  Program. 

The  key  words  m  the  current 
aefinition  of  FSMC.  however,  are  "food 
service".  These  words  are  intended  to 
limit  the  FSMC's  functions  to  purchasing 


food,  assembling  meals,  deUvering 
Program  meals,  or  supervising  these 
functions  for  the  sponsor.  The  other 
"management  respon»ibilibe«"  of  the 
Program  intrinsically  belong  to  the 
sponsor  and  caimot  be  delegated  to  a 
contractor  or  any  other  person.  The 
Department  believes  that  pewt  of  the 
confusion  surrounding  this  distinction 
results  from  the  use  of  the  word 
"program"  after  "food  service"  in  the 
definition  of  FSMC.  Many  people  have 
confused  the  "food  service  program" 
with  the  Summer  Food  Service  Program, 
which  expands  the  potential 
management  duties  of  the  FSMC  far 
beyond  what  was  intended  in  the 
regulations.  In  addition,  the  enumeration 
of  only  three  prohibited  management 
functions  at  current  |  225.16(b)  has  led 
some  administering  agencies  to  believe 
that  any  other  management  fimctions 
may  be  performed  by  the  FSMC 

Accordingly,  the  Department  proposes 
to  change  the  word  "program"  to 
"Operations"  in  the  definition  of  FSMC 
at  i  225.2  and  to  describe  more 
completely  the  management  functions 
which  FSMCa  may  not  perform  at 
redesignated  {  225.15. 

3.  Food  service  managemait  company 
procurements.  Section  225.16(c)  of  the 
current  regulations  [redesignated 
§  225.6(g)(9)]  exempts  two  types  of 
FSMCs  from  the  ammal  requirement  to 
register  with  the  State  agency  in  order  to 
participate  in  the  Program:  schools  or 
school  food  authorities  which  act  as  an 
FSMG  and  FSMCs  which  have  "an 
exclusive  contract  with  a  school  or 
school  food  authority  for  year-round 
service  (and  no  contracts  with  other 
sponsors)  •  *  *  *"  In  addition, 
S  225.16(d)  of  the  current  regulations 
[redesignated  1 225.15(g)(5)l  states  that 
school  sponsors  with  year-round  FSMC 
contracts  are  not  required  to  comply 
with  the  bid  procedures  mandated  in 
that  paragraph.  These  two  provisions  of 
the  regulatitHis  have  generated  some 
confusion  regarding:  the  applicability  of 
the  competitive  procurement 
requiremenU  set  forth  at  i  225.17  to 
year-round  contracts  between  school 
sponsors  aiu)  ??MCiK  whether  colleges 
or  universities  with  year-round  F^4C 
contracts  are  also  exempt  from  the  bid 
procedures  specified  at  current 
§  22S.16(d);  and  whether  colleges  and 
universities  acting  as  FSMCs  are 
considered  to  be  "schools"  and, 
therefore,  exempt  from  the  registration 
requirements  set  forth  at  current 
§  225.16(c). 

The  language  of  current  S  225.16(d)  is 
intended  to  allow  school  food  authority 
sponsors  with  exclusive  year-round 
FSMC  contracts  to  utilize  those 
contractual  arrangements  for  the  SFSP 


without  having  to  conduct  a  separate 
procurement  for  SF^  meal  service.  The 
provision  does  not  "exempt"  them  from 
following  the  competitive  procurement 
requirements  set  forth  in  S  225.17  and  7 
CFR  Part  3015  (the  Department's 
Uniform  Federal  Assistance 
Regulations).  Rather,  SF^  school 
sponsors  with  year-round  contracts 
have  already  utilized  competitive 
procurement  procedures  in  obtaining  the 
FSMC's  services  for  the  National  School 
Lundi  Program  (NSLP). 

SFSP  sponsors  which  are  colleges  or 
universities  often  enter  into  exclusive 
year-round  contracts  with  an  FSMC,  just 
as  SFSP  schocd  sponsors  do  prior  to  the 
beginning  of  the  fall  semester.  However, 
public  universities  currently  participate 
in  the  SFSP  as  units  of  State 
government,  and  private  nonprofit 
colleges  or  univervities  participating  in 
the  NYSP  will  be  eligible  to  participate 
in  the  1989  SFSP  as  an  entirely  new 
category  of  sponsor.  Thus,  neither  tj-pe 
of  sponsor  participates  in  the  SFSP  as  a 
school  sponsor  and  neither  is  exempt 
from  the  bid  procedures  set  forth  at 
current  f  225.16(d).  since  this  exemption 
is  limited  to  SFSP  "sponsors  which  are 
schools  or  school  food  authorities  [and] 
which  have  an  exclusive  contract  with 
food  service  management  companies  for 
year-round  service  *  *  *." 

It  may,  however,  be  unreasonable  to 
require  college  and  university  sponsors 
to  conduct  a  separate  SFSP  procra^ment 
as  opposed  to  utilizing  their  year-round 
FSMC  contractor  to  provide  Program 
meals.  The  logic  which  underlies  the 
exemption  for  school  sponsors — that 
they  have  already  followed  the 
competitive  procurement  requirements 
in  entering  into  their  year-round  FSMC 
contract — may  also  be  valid  for  the 
public  and  private  colleges  and 
universities  which  are  eligible  to 
participate  In  the  S^.  As  entities  of 
State  government,  public  universities 
and  colleges  are  subject  to  their  own 
State's  procurement  requirements,  many 
of  which  are  more  stringent  than  the 
procurement  requirements  mandated  in 
Program  and  Departmental  regulations. 
Similarly,  private  colleges  and 
universities  participating  in  the  NYSP 
are  generally  subject  to  State  or  Federal 
procurement  requirements  as  welL  Thus, 
the  Department  is  confident  that 
colleges  and  universities  eligible  to 
participate  in  the  SFSP  are  akeady 
required  to  follow  competitive 
procurement  requirements  in  obtaining 
their  year-round  F^4C  contracts,  just  as 
school  sponsors  are  under  the  NSLP. 

Accordingly,  the  Department  proposes 
to  amend  the  definition  of  "school  food 
authority"  in  a  way  which  will,  given  the 
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wording  of  current  S  225.16(d) 
[redesignated  S  225.15(g)(5)].  allow 
colleges  and  universities  to  be  exempt 
from  conducting  a  separate  FSMC 
procurement  for  the  SFSP  if  they  already 
have  a  competitive  procured  year-round 
contract  with  an  FSMC.  This  change  will 
also  exempt  colleges  or  universities 
acting  as  food  service  management 
companies  from  the  registration 
requirements  at  current  S  225.16(c) 
[redesignated  §  225.6(g)(9)]. 

4.  Performance  and  bid  bonds.  Over 
the  past  several  years,  the  Department 
has  received  repeated  questions 
regarding  the  permissibility  of 
"alternatives"  to  the  bid  and 
performance  bonds  required  of  FSMCs 
at  current  §  225.16  (j)  and  (k)  of  the 
regulations.  Proposed  alternatives  to 
obtaining  a  bond  from  a  company  listed 
in  Treasury  Circular  570  have  included 
certified  checks,  cash,  escrow  accounts, 
or  letters  of  credit  in  an  amount  equal  to 
or  greater  than  the  amount  which  the 
company  would  spend  to  obtain  the  bid 
for  performance  bond. 

None  of  these  alternatives  to 
obtaining  bid  or  performance  bonds  is 
permissible  under  the  SFSP  regulations. 
Unlike  other  bonding  situations,  the 
Department  does  not  require  FSMCs  to 
obtain  bid  or  performance  bonds  solely 
to  provide  a  cash  recourse  in  the  event 
of  default.  Rather,  the  Department's 
primary  purpose  in  requiring  FSMCs  to 
secure  bonds  is  to  obtain  a  third-party 
review  of  the  company's  ability  to 
provide  the  required  number  of  meals 
for  the  life  of  the  contract.  It  does  the 
Department  and  the  sponsor  little  good 
to  hold  cash  in  the  amount  of  10  percent 
of  the  contract's  value  if  the  FSMC 
decides  not  to  fulfill  its  contract  the  day 
before  Program  meal  service  is  to  begin, 
or  decides  to  stop  performing  half-way 
through  the  SFSP.  It  would  likely  be  very 
difficult  for  the  sponsor  to  find  another 
contractor  able  and  willing  to  provide 
the  required  number  of  meals  on  such 
short  notice.  Thus,  if  the  FSMC's 
intention  and  ability  to  provide  the 
required  meal  service  is  subject  to  a 
third-party  review,  it  minimizes  the 
likelihood  of  the  type  of  default  which 
would  render  it  virtually  impossible  for 
the  sponsor  to  provide  meals  to  the 
children  entitled  to  Program  benefits. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.16(1) 
[redesignated  §  225.15(g)(8)]  to  clarify 
that  there  are  no  acceptable  alternatives 
to  the  required  submission  of  bid  and 
performance  bonds  by  an  FSMC. 

B.  Weekend  Meals 

Currently,  the  Part  225  regulations  do 
not  specifically  address  the  subject  of 
whether  sponsors  may  serve 


reimbursable  Program  meals  on  the 
weekend.  While  it  is  logical  to  expect 
that  residential  camp  sponsors  would 
have  weekend  meal  service,  it  has 
recently  come  to  the  Department's 
attention  that  a  small  but  increasing 
number  of  non-camp  sponsors  are 
serving  Program  meals  on  the  weekends. 
Where  this  occurs.  State  agencies  are 
often  reluctant  either  to  approve  or 
disapprove  such  service  because  of  the 
absence  of  explicit  guidance  on  this 
issue  in  the  regulations. 

Section  13(a)(1)  of  the  NSLA 
authorizes  participation  in  the  SFSP  by 
sponsors  which  "develop  special 
summer  or  school  vacation  programs 
providing  food  service  similar  to  that 
made  available  to  children  during  the 
school  year  under  the  school 
lunch  *  *  *  or  the  school  breakfast 
program  *  *  *."  The  primary  purpose  of 
the  National  School  Lunch  and  School 
Breakfast  Programs  is  to  provide 
nutritious  meals  to  children  in  schools. 
Schools  normally  operate  on  a  Monday 
through  Friday  schedule.  Although 
children  in  residential  child  care 
institutions  which  participate  in  the 
School  Lunch  or  Breakfast  Programs 
may  receive  reimbursable  meals  on  the 
weekends,  such  weekend  meal  service 
is  the  rare  exception  in  the  School 
Programs.  Consistent  with  this  fact,  it  is 
not  appropriate  to  provide 
reimbursement  for  weekend  meals  in  the 
SFSP  unless  those  meals  are  served  in 
residential  camp  settings. 

Accordingly,  the  Department  proposes 
to  amend  current  S  225.20(a) 
[redesignated  S  225.16(c)]  to  clarify  that 
Program  reimbursement  may  not  be 
claimed  for  meals  served  at  non-camp 
sites  on  the  weekend. 

C.  Overclaims  for  Inadequate 
Recordkeeping 

Section  13(m)  of  the  NSLA  requires 
State  agencies  and  sponsors 
participating  in  the  Program  to  "keep 
such  accounts  and  records  as  may  be 
necessary  to  enable  the  Secretary  to 
determine  whether  there  has  been 
compliance  with  this  section  and  the 
regulations  issued  hereunder."  The 
regulations  at  current  S§  225.10(a)  and 
225.19(f)  [redesignated  SS  225.8(a)  and 
225.15(c)(1)]  require  State  agencies  and 
sponsors,  respectively,  to  keep  records 
which  document  the  basis  of  the 
reimbursement  they  have  claimed  under 
the  Program.  Moreover,  current 
§  225.8(b)(13)  [redesignated 
S  225.6(e)(13)]  requires  the  State-sponsor 
agreement  to  include  a  provision  that 
sponsors  agree  to  retain  Program 
records  for  a  period  of  three  years  and 
to  make  such  records  available  to  State 
and  Federal  reviewers  and  auditors  as 


necessary.  In  addition,  current 
§  225.13(c)(4)(ii)  [redesignated 
fi  225.11(c)(4J(ii)]  underscores  the 
importance  of  the  Program 
recordkeeping  requirements  by  defining 
failure  to  maintain  adequate  records  at 
a  significant  proportion  of  its  sites  as 
grounds  for  terminating  the  sponsor's 
participation  in  the  Program. 

On  numerous  occasions,  the 
Department  and  Stale  agencies  have 
used  the  authority  implied  in  these 
regulatory  provisions  to  recover  funds 
paid  to  sponsors  which  did  not  have 
records  sufficient  to  support  all  or  a 
portion  of  their  claims  for 
reimbursement.  Recently,  however,  this 
authority  has  been  implicitly  challenged 
in  two  separate  court  ruling's  pertaining 
to  the  Department's  Child  Care  Food 
Program  (CCFP).  In  both  cases,  the 
assessment  of  overclaims  against  CCFP 
sponsors  on  the  basis  of  missing  or 
inadequate  records  was  overturned  on 
the  grounds  that  the  CCFP  regulations 
do  not  specifically  authorize  overclaims 
for  these  reasons. 

The  Department  firmly  believes  that 
proper  and  efficient  administration  of 
the  Program  depends  on  the  integrity  of 
the  claims  submitted  by  sponsors.  This 
integrity  cannot  be  fully  ensured  unless 
the  Department  and  State  agencies  are 
capable  of  assessing  overclaims  when 
records  are  not  available  to  document 
the  accuracy  of  the  claim.  Such 
authority  is  vital  if  the  Department  is  to 
meet  its  responsibility  to  deter  Program 
fraud  and  abuse.  Without  proper 
records,  it  is  impossible  to  determine 
whether  children  were  fed  meals  in 
accordance  with  basic  Program 
requirements  and  whether  Program 
funds  were  expended  in  the  maimer 
envisioned  by  the  law  and  the 
regulations. 

Accordingly,  the  Department  proposes 
to  amend  current  §§  225.11(c)(4), 
225.14(a)  and  225.19{r)  (redesignated 
§S  225.9(d)(4),  225.12(a)  and  225.15(c)(1)] 
to  clarify  that  failure  to  adhere  to 
Program  recordkeeping  requirements 
constitutes  sufficient  cause  to  assess 
overclaims  against  a  sponsor. 

D.  Letter  of  Credit  for  Program  Payments 

Based  on  a  State  agency's  approved 
Management  and  Administration  Plan 
(MAP),  current  S  225.4(a)(2) 
(redesignated  5225.5(d)(2)]  requires  the 
Department  to  ensure  that  the  State 
agency  has  at  least  65  percent  of  its 
estimated  Program  payment  needs 
available  in  its  letter  of  credit  (LOC)  by 
May  15.  Current  S  225.6(a)  [redesignated 
§  225.4(a))  requires  State  agencies  to 
submit  their  MAPs  to  FNS  Regional 
Offices  no  later  than  February  15  of 
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each  year.  Thus.  FNS  should  have  90 
days  to  review,  ask  for  modification  of. 
and  approve  the  MAP  between  the  time 
the  MAP  is  submitted  and  the  time  by 
which  the  State  agency  must  have  65 
percent  of  its  estimated  Program 
payment  needs  in  the  LOG. 

However,  current  5225.6(b) 
(redesignated  S  225.4(b)l  allows  State 
agencies  to  submit  their  MAPs  after  the 
February  15  deadline  and  does  not 
specify  a  final  deadline  by  which  the 
Slate  agency  must  submit  the  MAP.  At 
the  same  time,  no  leeway  is  allowed  in 
the  date  by  which  FNS  must  ensure  that 
65  percent  of  the  State  agency's  Program 
payment  needs,  as  estimated  in  its 
approved  MAP,  are  in  the  LOG.  Thus, 
regardless  of  when  the  State  agency 
submits  its  M.'VP,  it  is  guaranteed  to 
have  65  percent  of  its  estimated  Program 
payment  needs  in  the  LOG  by  May  15  of 
e£ich  year. 

The  Department  is  concerned  that  the 
M.r\P  submission  and  approval  process 
will  become  a  mere  paperwork  exercise 
if  sufficient  time  is  not  allowed  for  FNS 
to  review  and  approve  the  State 
agencies'  MAPs.  It  is  therefore 
necessary  to  provide  FNS  with  adeqate 
time  to  review  and  approve  the  MAPs  in 
those  cases  where  the  State  agency 
submits  its  MAP  after  the  February  15 
deadline  specified  at  current  §  225.6(a] 
and  section  13(n)  of  the  NSLA. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.4(a)(2) 
(redesignated  5  225.5(d)(2)l  to  provide 
FNS  with  additional  time  for  ensuring 
the  65  percent  le\  el  of  LOG  funding 
when  State  agencies  submit  MAPs  after 
the  February  15  deadline. 

E.  MAP  Requirements 

The  regulations  at  current  §  225.6(d) 
[redesignated  §  225.4(d)|  specify  twelve 
items  or  topics  which  must  be  addressed 
in  each  State  agency's  MAP.  This  list  of 
MAP  requirements  is  based  on  section 
13(n)  of  the  NSLA  which  establishes  the 
minimum  requirements  for  the  content  of 
the  State  agency's  MAP.  However, 
section  13(n)  of  the  law  also  provides 
the  Secretary  of  Agriculture  with  the 
authority  to  impose  additional  MAP 
requirements  as  necessary. 

Over  the  past  several  years,  it  has 
come  to  the  Department's  attention  that 
some  State  agencies  are  not  performing 
a  number  of  the  special  monitoring 
functions  relating  to  sponsors'  food 
service  management  company  (FSMC) 
procurements  which  are  required  by 
current  S  225.16  of  the  SFSP  regulations. 
Specifically,  some  State  agencies  have 
failed  to:  have  a  representative  present 
at  all  FSMG  bid  openings  where  the 
contract  is  expected  to  exceed  $100,000 
in  value;  review  and  approve  prior  to 


execution  all  proposed  contracts  which 
exceed  $100,000  in  value;  and  review 
and  approve  prior  to  execution  all 
proposed  contracts  based  on  a  bid  other 
than  the  the  lowest  bid  received.  The 
failure  to  consistently  perform  these 
special  monitoring  functions  has 
resulted  in  a  number  of  procurements 
which  have  not  met  Program 
requirements  that  all  procurements  be 
conducted  in  a  manner  which  ensures 
free  and  open  competition. 

The  Department  recognizes  that  these 
special  FSMG  monitoring 
responsibilities  place  high  demands  on 
the  limited  resources  which  many  State 
agencies  have  available  to  perform  SFSP 
monitoring  functions.  The  Department 
strongly  believes,  however,  that  the 
performance  of  these  special  FSMC 
procurement  monitoring  responsibilities 
is  critically  important  to  ensuring  the 
integrity  of  Program  operations  and  the 
accountability  of  Program  funds.  To 
facilitate  the  efficient  performance  of 
these  responsibilities,  it  is  imperative 
that  State  agencies  carefully  plan  and 
budget  for  attending  bid  openings  and 
reviewing  and  approving  funding  for 
those  proposed  FSMG  contracts 
specified  at  current  §  225.16(d)(7) 
[redesignated  §  225.15(g)(5)(xiii)]. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.6(d) 
(redesignated  S  225.4(d)l  by  adding  a 
requirement  that  the  State  agency's 
MAP  include  its  plans  for  performing  the 
special  FSMG  procurement  monitoring 
functions  specified  at  current 
§5  225.16(d)(7)  and  (g)  [redesignated 
§§  225.15(g)(5)(xiii)  and  225.6(h)(4). 
respectively]. 

F.  Health  Inspection  Funds 

The  current  SFSP  regulations  at 
§  225.4(k)  [redesignated  §  225.5(f)| 
require  FNS  to  make  available  by  LOG 
an  amount  equal  to  one  percent  of  the 
previous  year's  Program  expenditures  in 
that  State.  This  one  percent  fund  is 
earmarked  for  the  conduct  of  health 
inspections  and  meal  quality  tests 
required  by  the  regulations.  Many  State 
agencies,  however,  are  able  to  obtain 
health  and  meal  quality  inspections 
without  cost,  usually  by  entering  into  an 
interagency  agreement  with  State  or 
local  health  departments.  In  some  cases, 
the  money  for  health  inspections  is  set 
aside  in  the  LOG  but  is  never  used.  It  is 
than  relumed  to  FNS  after  the 
conclusion  of  Program  operations. 

The  Department  believes  that  it  is 
wasteful  and  inefficient  to  set  aside  and 
return  money  from  an  LOG  which  State 
agencies  have  no  intention  of  using.  For 
those  Slate  agencies  which  have  been 
receiving  health  and  meal  quality 
inspections  without  cost,  it  should  be 


relatively  simple  to  obtain  a 
commitment  which  extends  these 
arrangements  early  in  the  fiscal  year. 
This  would  eliminate  the  need  to 
establish  a  special  LOG  for  the 
performance  of  these  inspections  in 
States  capable  of  obtaining  these 
services  without  cost  to  the  Program. 
Thus,  by  the  February  15  deadline  for 
receipt  of  MAPs.  all  State  agencies 
should  have  had  ample  time  to 
determine  whether  or  not  they  will  need 
FNS  funding  for  the  conduct  of  health 
inspections  and  meal  quality  tests 
during  the  current  fiscal  year. 

Accordingly,  the  Department  is 
amending  current  §§  225.4(k)  and 
225.6(d)  [redesignated  5§  225.5(f)  and 
225.4(d)  I  to  provide  that  FNS  will  not 
establish  a  one  percent  LOG  for  the 
performance  of  health  and  meal  quality 
inspections  unless  the  State  agency's 
MAP  demonstrates  that  these 
inspections  cannot  be  performed 
without  cost  to  the  Program. 

G.  Administrative  Funding  Reviews 

Current  S  225.12(c)  [redesignated 
§  225.5(c)]  states  in  part  that,  "FNSRO 
shall  collect  data  on  the  need  for 
Program  and  State  administrative 
funding  within  any  State  agency  if  the 
funding  needs  estimated  in  a  State's 
management  and  administration  plan 
are  no  longer  accurate."  Although  the 
provision  for  these  reviews  has  been 
located  at  S  225.12  ("Audit  and 
management  evaluation")  of  the 
regulations,  the  Department  is  proposing 
to  move  the  provision  since  the 
administrative  funding  reviews  directly 
affect  the  letters  of  credit  discussed  at 
current  §  225.4  [redesignated  S  225.5], 
"Payments  to  State  agencies  and  use  of 
Program  funds". 

In  addition  to  relocating  this 
paragraph,  the  Department  also 
proposes  to  correct  several  errors 
pertaining  to  these  reviews  at  current 
§  225.4.  It  is  clear,  for  example,  that 
administrative  funding  reviews  are  not 
required  by  the  regulations  unless  a 
State's  MAP  is  determined  to  be 
inaccurate.  Nevertheless,  current 
§§  225.4(a)(3),  225.4(g)(3)  and  225.4(k) 
[redesignated  §§  225.5(d)(3),  (b)(3)  and 
(f).  respectively]  either  imply  or  state 
that  such  reviews  are  required  under 
any  circumstances.  Thus,  the  revised 
regulations  state  that  adjustments  to  the 
letters  of  credit  for  State  administrative 
funds.  Program  payments,  and  health 
inspection  funds  may  be  based  on  this 
administrative  funding  assessment  if 
one  is  conducted,  but  that  such 
adjustments  may  also  be  based  on  olher 
data  or  other  reasons  if  an 
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administrative  funding  assessment  is 
not  conducted. 

Finally,  the  Department  is  proposing 
several  substantive  changes  related  to 
the  date  by  which  an  administrative 
funding  assessment  is  conducted  and 
the  timeframes  for  adjusting  letters  of 
credit  based  on  the  results  of  the 
assessment.  Current  S  225.12(c)  states 
that  these  assessments  are  to  be 
conducted  "during  the  period  of  Program 
operations,  but  not  later  than  August 
20."  However,  current  §  225.4 
establishes  other  deadlines  which 
conflict  with  this  August  20  date. 
Current  §  225.4(a)(3),  for  example, 
requires  that  FNS  make  an  adjustment 
to  the  letter  of  credit  for  Program 
payments  based  on  the  administrative 
funding  assessment  no  later  than  July  J. 
This  deadline  is  impractical,  given  that 
the  inadequacy  of  a  State's  MAP 
estimates  might  not  be  evident  until  well 
after  July  1,  triggering  the  conduct  of  an 
administrative  funding  assessment  at 
this  later  date.  Similarly,  current 
§  225.4(g)(3)  requires  that  an  adjustment 
of  the  State  administrative  funds  letter 
of  credit  be  made  "as  soon  as 
practicable"  after  the  conduct  of  the 
funding  assessment,  but  not  later  than 
September  1.  Current  §  225.12(c), 
however,  requires  that  adjustments  to 
State  administrative  funds  based  on  the 
administrative  funding  assessment  be 
made  "immediately". 

In  order  to  remedy  these 
inconsistencies,  the  Department 
proposes  to  allow  the  assessments  to  be 
conducted  "during  the  period  of  Program 
operations";  to  require  that  adjustments 
based  on  these  assessments  be  made 
"as  soon  as  possible"  rather  than 
"immediately";  and  to  provide  that  the 
adjustments  made  to  the  letters  of  credit 
for  both  program  and  administrative 
funds  be  made  no  later  than  September 
1. 

H.  Definition  of  "Special  Account" 

The  Department  believes  that  the 
current  definition  of  "special  account" 
at  §  225.2  of  the  regulations  is  in  need  of 
revision.  That  definition  states  in  part 
that  a  special  account  is  "an  account 
between  a  sponsor  and  a  food  service 
management  company  with  a  State  or 
federally  insured  bank  *  *  *."The 
prepositional  phrases  "between  a 
sponsor  and  a  food  service  management 
company"  and  "with  a  State  or  federally 
insured  bank"  leave  ambiguous  the 
nature  of  such  accounts.  In  addition,  the 
definition  at  §  225.2  states  that  the 
accounts  hold  operating  cost  payments 
which  may  be  "released  only  in 
accordance  with  the  terms  of  the  special 
account  agreement."  This,  too,  leaves 
unclear  the  exact  method  by  which 


funds  are  authorized  for  release  from  the 
account. 

Therefore,  those  wishing  to 
understand  how  a  special  account  is 
established  and  how  funds  are  released 
from  the  account  cannot  do  so  by 
referring  to  the  definition  at  §  225.2. 
They  must  refer,  instead,  to  the 
description  of  such  accounts  at  current 
§  225.8(e)  [redesignated  §  225.6(f)]. 
which  states  that:  "[T]he  State  agency 
may  require  any  sponsor  which 
contracts  with  a  food  service 
management  company  to  enter  into  an 
agreement  with  the  State  agency  to 
provide  that  the  sponsor  shall  establish 
a  special  account  with  a  State  agency  or 
Federally  insured  bank  for  operating 
costs  payable  to  the  sponsor  by  the 
Stale."  Thus,  the  definition  at  §  225.2 
would  be  clearer  if  if  specified  that 
special  accounts  are  accounts  which  the 
State  agency  sometimes  requires  vended 
sponsors  to  estabUsh  with  the  Stale 
agency  itself  or  with  a  Federally  insured 
bank.  In  addition,  current  §  225.8(e) 
specifies  that,  "any  disbursement  of 
monies  from  the  account  must  be 
authorized  by  both  the  sponsor  and  the 
food  service  management  company." 
This  information,  too,  should  be 
included  in  the  definition  at  §  225.2. 

Accordingly,  the  Department  proposes 
to  revise  §  225.2  to  more  clearly  define 
the  nature  and  operation  of  a  special 
account  in  the  SFSP. 

I.  Deletion  of  Statistical  Monitoring  for 
Site  Reviews 

Current  §  225.9(e)(8)  of  the  regulations 
permit  State  agencies  to  use  "statistical 
monitoring  procedures  in  lieu  of  the  site 
monitoring  requirements  prescribed  in 
paragraph  (e)(2)  of  this  section  *  *  *." 
The  intent  of  this  provision  was  to 
reduce  the  regulatory  burden  imposed 
on  State  agencies  for  performing  such 
site  reviews.  However,  to  the  best  of  the 
Department's  knowledge,  no  State 
agency  is  currently  using  "statistical 
monitoring  techniques"  to  meet  the  site 
monitoring  requirements  set  forth  at 
§  225.9(e)(2)  [redesignated  §  225.7(d)(2)]. 

This  may  be  due  to  concern  that,  if 
reviews  based  on  these  techniques  are 
used  to  estabUsh  overclaims,  their 
findings  may  not  be  upheld  on  appeal.  In 
addition,  current  FNS  guidance  on 
statistical  monitoring  is  badly  out  of 
date,  and  would  need  to  be  revised 
before  any  State  agency  used  statistical 
monitoring  techniques.  Given  the 
apparent  lack  of  State  agency  interest  in 
exploring  such  techniques,  the 
Department  does  not  beheve  that  it 
would  be  appropriate  to  devote  the 
resources  necessary  to  make  such 
revisions.  ■' 


Accordingly,  the  statistical  monitoring 
option  for  the  performance  of  site 
reviews  at  current  S  225.9(e)(8)  of  the 
regulations  has  been  deleted  from  this 
proposed  regulation. 

J.  Media  Release  for  Camps  and  other 
Enrolled  Sites 

Current  %  225.21(c)  [redesignated 
S  225.15(e)l  requires  camps  and  other 
enrolled  sites  to  issue  media  releases 
which  announce  the  availability  of  free 
Program  meals  to  all  eligible  children.  In 
addition,  current  §  225.21  requires  these 
releases  to  "include  the  Secretary's 
family-size  and  income  standards  for 
free  and  reduced-price  meals"  and  to 
"stale  that  meals  are  available  without 
regard  to  race,  color,  national  origin, 
sex,  age,  or  handicap." 

In  contrast,  the  applications  which 
camps  and  enrolled  sites  distribute  to 
the  parents  and  guardians  of  enrolled 
children  must,  in  accordance  with 
section  9(b)(2)(B)  of  the  Act  and  current 
S  225.21(d)  [redesignated  §  225.15(0]  of 
the  regulations,  list  only  the  family  size 
and  income  levels  for  reduced  price 
eligibility  "with  an  explanation  that 
households  with  incomes  less  than  or 
equal  to  these  values  would  be  eligible 
for  free  SFSP  meals."  This  restriclion  is 
due  to  the  fact  that  there  is  no  "reduced 
price"  meal  eligibility, perse,  in  the 
SFSP.  Rather,  reduced  price  eligibility 
standards  are  used  to  document 
eligibility  for  free  SFSP  meals.  Thus,  the 
Department  believes  that,  like  the 
application,  the  media  release  issued  by 
camps  and  other  enrolled  sites  should 
also  list  only  the  family  size  and  income 
standards  for  reduced  price  meals.  To 
list  two  sets  of  income  standards  (free 
and  reduced  price)  in  the  media  release 
only  increases  the  potential  confusion  of 
Program  applicants  who  might  not 
understand  that  they  would  only  need  to 
meet  the  reduced  price  eligibility 
standards  in  order  to  receive  free  meals. 

Accordingly,  the  Department  proposes 
to  amend  current  S  225.21(c) 
[redesignated  S  225.15(e))  by  requiring 
that  the  media  release  issued  by  camps 
and  other  enrolled  sites  list  only  the 
Secretary's  guidehnes  for  reduced  price 
eligibility  and  that  these  guidelines  be 
labelled  "Summer  Food  Service  Program 
Eligibility  Standards".  In  addition,  the 
Department  also  proposes  to  make  a 
related  amendment  to  the  definition  of 
"documentation"  at  $  225.2,  removing 
the  phrase  "free  and  reduced  price 
application"  and  substituting  in  its  place 
the  words  "free  meal  application". 
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K.  Record  Retention  by  Food  Service 
Management  Companies 

Current  regulations  at  S9  225.8(b){13). 
225.10(a)  and  225.16(e)(5)  (redesignated 
5§  225.6(e)(13).  225.8(a)  and 
225.6(h)(2)(vii).  respectively)  set  forth 
the  record  retention  requirements  for 
sponsors.  State  agencies,  and  food 
service  management  companies.  All 
entities  are  required  to  retain  their 
Program  records  for  three  years.  In 
addition,  current  S9  225.8(b)(13)  and 
225.10(a)  require  sponsors  and  State 
agencies  to  retain  Program  records  for 
longer  than  three  years  if  there  are 
unresolved  audit  or  investigative 
findings  at  the  end  of  the  three-year 
period.  However,  current  9  225.16(e)(5) 
inadvertently  fails  to  mention  that  food 
service  management  companies  are  also 
required  to  retain  their  Program  records 
for  longer  than  three  years  if  there  are 
unresolved  audit  or  investigative 
findings  pertaining  to  the  company  or  to 
a  sponsor  with  which  the  management 
company  contracted. 

Accordingly,  the  Department  proposes 
to  amend  9  225.16(e)(5)  (redesignated 
§  225.6(h)(2)(vii)l  to  clarify  that  food 
ser\  ice  management  companies  are  also 
required  to  retain  their  Program  records 
for  more  than  three  years  when  there 
are  unresolved  audit  or  investigative 
findings  pertaining  to  the  company  or  to 
a  sponsor  with  which  the  company 
contracted. 

List  of  Subjects  in  7  CFR  Part  225 

Food  assistance  programs.  Grant 
programs — Health,  Infants,  and 

Children. 
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Accordingly,  the  Department  proposes 
to  revise  and  reissue  7  CFR  Part  225  as 
follows; 

PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

Subpart  A— General 

Sec. 

225.1  General  purpose  and  scope. 

225.2  Definitions. 

225.3  Administration. 

Subpart  B— Stat*  Agency  Provisions 

225.4  Program  management  and 
administration  plan. 

225.5  Payments  to  State  agencies  and  use  of 
Program  funds. 

225.6  State  agency  responsibilities. 

225.7  Program  monitoring  and  assistance. 

225.8  Records  and  reports. 

225.9  Program  assistance  to  sponsors. 

225.10  Audits  and  management  evaluations. 

225.11  Corrective  action  procedures. 

225.12  Claims  against  sponsors. 

225.13  Appeal  procedures. 

Subpart  C— Sponsor  and  Site  Provisions 

225.14  Requirements  for  sponsor 
participation. 

225.15  Management  responsibilities  of 
sponsors. 

22S.1B    Meal  service  requirements. 


Subpart  D — Gefwrai  Administrative 
Provisions 

225.17  Procurement  standards. 

225.18  Miscellaneous  administrative 
provisions. 

225.19  Regional  office  addresses. 

225.20  Information  collection/ 
recordkeeping — OMB  assigned  control 
numbers. 

Appendices 

Appendix  A — Alternate  foods  for  meals 
Appendix  B — (Reserved) 
Appendix  C — Child  .Nutrition  (CN)  labeling 
program 
Authority:  Sees.  9. 13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1758, 1761  and  1762a). 

Subpart  A— General 

§225.1    General  purpose  and  scope. 

This  Part  establishes  the  regulations 
under  which  the  Secretary  will 
administer  a  Summer  Food  Service 
Program.  Section  13  of  the  Act 
authorizes  the  Secretary  to  assist  States 
through  grants-in-aid  to  conduct 
nonprofit  food  service  programs  for 
children  during  the  summer  months  and 
at  other  approved  times.  The  primary 
purpose  of  the  Program  is  to  provide 
food  service  to  children  from  needy 
areas  during  periods  when  area  schools 
are  closed  for  vacation. 

§225.2    Definitions. 

"Act"  means  the  National  School 
Lunch  Act.  as  amended. 

"Administrative  costs"  means  costs 
incurred  by  a  sponsor  related  to 
planning,  organizing,  and  managing  a 
food  service  under  the  Program,  and 
excluding  interest  costs  and  operating 
costs. 

"Adult"  means,  for  the  purposes  of  the 
collection  of  social  security  numbers  as 
a  condition  of  eligibility  for  Program 
meals,  any  individual  21  years  of  age  or 
older. 

"Advance  payments"  means  financial 
assistance  made  available  to  a  sponsor 
for  its  operating  costs  and/or 
administrative  costs  prior  to  the  end  of 
the  month  in  which  such  costs  will  be 
incurred. 

"AFDC  assistance  unit"  means  any 
individual  or  group  of  individuals  which 
is  currently  certified  to  receive 
assistance  under  the  Aid  to  Families 
with  Dependent  Children  Program  in  a 
State  where  the  standard  of  eligibility 
for  AFDC  benefits  does  not  exceed  the 
income  standards  for  free  meals  under 
the  National  School  Lunch  Program  (7 
CFR  Part  245). 

"Areas  in  which  poor  economic 
conditions  exist"  means: 

(a)  The  local  areas  from  which  a  site 
draws  its  attendance  in  which  at  least 
50  percent  of  the  children  are  eligible  for 


free  or  reduced  price  school  meals  under 
the  National  School  Lunch  Program  and 
the  School  Breakfast  Program,  as 
determined: 

(1)  By  information  provided  from 
departments  of  welfare,  education, 
zoning  commissions,  census  tracts,  and 
organizations  determined  by  the  State 
agency  to  be  migrant  organizations. 

(2)  By  the  number  of  free  and  reduced 
price  lunches  or  breakfasts  served  to 
children  attending  public  and  nonprofit 
private  schools  located  in  the  areas  of 
Program  sites,  or 

(3)  From  other  appropriate  sources,  or 
(b)  An  enrollment  program  in  which  at 

least  50  percent  of  the  enrolled  children 
at  the  site  are  eligibile  for  free  or 
reduced  price  school  meals  as 
determined  by  approval  of  applications 
in  accordance  with  §  225.15(f)  of  this 
Part. 

"Camps"  means  residential  summer 
camps  and  nonresidential  day  camps 
which  offer  a  regularly  scheduled  food 
service  as  part  of  an  organized  program 
for  enrolled  children.  Nonresidential 
camp  sites  shall  offer  a  continuous 
schedule  of  organized  cultural  or 
recreational  programs  for  enrolled 
children  between  meal  services. 

"Children"  means: 

(a)  Persons  18  years  of  age  and  under, 
and 

(b)  Persons  over  18  years  of  age  who 
are  determined  by  a  State  educational 
agency  or  a  local  public  educational 
agency  of  a  State  to  be  mentally  or 
physically  handicapped  and  who 
participate  in  a  public  or  nonprofit 
private  school  program  established  for 
the  mentally  or  physically  handicapped. 

"Continuous  school  calendar"  means  / 
a  situation  in  which  all  or  part  of  the 
student  body  of  a  school  is: 

(a)  On  a  vacation  for  periods  of  15 
continuous  school  days  or  more  during 
the  period  October  through  April  and 

(b)  In  attendance  at  regularly 
scheduled  classes  during  most  of  the 
period  May  through  September. 

"Costs  of  obtaining  food"  means  costs 
related  to  obtaining  food  for 
consumption  by  children.  Such  costs 
may  include,  in  addition  to  the  purchase 
price  of  agricultural  commodities  and 
other  food,  the  cost  of  processing, 
distributing,  transporting,  storing,  or 
handling  any  food  purchased  for.  or 
donated  to,  the  Program. 

"Department"  means  the  U.S. 
Department  of  Agriculture. 

"Documentation"  means: 

(a)  The  completion  of  the  following 
information  on  a  free  meal  application: 

(1)  Names  of  all  household  members; 

(2)  Social  security  number  of  each 
adult  household  member  or  an 


indication  that  an  adult  household 
member  does  not  possess  one; 

(3)  Household  income  received  by 
each  household  member,  identified  by 
source  of  income  (such  as  earnings, 
wages,  welfare,  pensions,  support 
payments,  unemployment  compensation, 
and  social  security)  and  total  household 
income;  and 

(4)  The  signature  of  an  adult  member 
of  the  household;  or, 

(b)  for  a  child  who  is  a  member  of  a 
food  stamp  household  or  an  AFDC 
assistance  unit,  "documentation"  means 
completion  of  only  the  following 
information  on  a  free  meal  application: 

(1)  The  name(s)  and  appropriate  food 
stamp  or  AFDC  case  number(s)  for  the 
childfren);  and 

(2)  The  signature  of  an  adult  member 
of  the  household. 

"Family"  means  a  group  of  related  or 
nonrelated  individuals  who  are  not 
residents  of  an  institution  or  boarding 
house  but  who  are  living  as  one 
economic  unit. 

"Fiscal  year"  means  the  period 
beginning  October  1  of  any  calendar 
year  and  ending  September  30  of  the 
following  calendar  year. 

"FA/5"  means  the  Food  and  Nutrition 
Service  of  the  Department. 

"FNSRO"  means  the  appropriate  FNS 
Regional  Office. 

"Food  service  management  company" 
means  any  commercial  enterprise  or 
nonprofit  organization  with  which  a 
sponsor  may  contract  for  preparing 
unitized  meals,  with  or  without  milk,  for 
use  in  the  Program,  or  for  managing  a 
sponsor's  food  service  operation  in 
accordance  with  the  limitations  set  forth 
Jn  §  225.15.  Food  service  management 
^mpanies  may  be: 

(a)  Public  agencies  or  entities; 

(b)  Private,  nonprofit  organizations:  or 

(c)  Private,  for-profit  companies. 
"Food  stamp  household"  means  any 

individual  or  group  of  individuals  which 
is  currently  certified  to  receive 
assistance  as  a  household  under  the 
Food  Stamp  Program. 

"Household"  means  "family",  as 
defined  in  this  section. 

"Income  accruing  to  the  program  " 
means  all  funds  used  by  a  sponsor  in  its 
food  service  program,  including  but  not 
limited  to  all  monies,  other  than  program 
payments,  received  from  Federal,  State 
and  local  governments,  from  food  sales 
to  adults,  and  from  any  other  source 
including  cash  donations  or  grants. 
Income  accruing  to  the  Program  will  be 
deducted  from  combined  operating  and 
administrative  costs. 

"Income  standards" means  the  family- 
size  and  income  standards  prescribed 
annually  by  the  Secretary  for 
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determining  eligibility  for  free  and 
reduced  price  meals  under  the  National 
School  Lunch  Program  and  the  School 
Breakfast  Program. 

"MeaJs" means  food  which  is  served 
to  children  at  a  food  service  site  and 
which  meets  the  nutritional 
requirements  set  out  in  this  Part. 

"M//A" means  whole  milk,  lowfat 
milk,  skim  milk,  and  buttermilk.  All  milk 
must  be  fluid  and  pasteurized  and  must 
meet  State  and  local  standards  for  the 
appropriate  type  of  milk.  Milk  served 
may  be  flavored  or  xmflavored.  In 
Alaska.  Hawaii,  American  Samoa, 
Guam.  Puerto  Rico,  the  Trust  Territory 
of  the  Pacific  Islands,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands 
of  the  United  States,  if  a  sufficient 
supply  of  such  types  of  fluid  milk  cannot 
be  obtained,  reconstituted  or 
recombined  milk  may  be  used.  All  milk 
should  contain  Vitamins  A  and  D  at  the 
levels  specified  by  the  Food  and  Drug 
Administration  and  at  levels  consistent 
with  State  and  local  standards  for  such 
milk. 

"Needy  children  "  means  children 
from  families  whose  incomes  are  equal 
to  or  below  the  Secretary's  Guidelines 
for  Determining  Eligibility  for  Reduced 
Price  School  Meals. 

"O/G"  means  the  Office  of  the 
Inspector  General  of  the  Department. 

"Operating  costs  "  means  the  cost  of 
operating  a  food  service  under  the 
Program, 

(a)  Including  the: 

(1)  Cost  of  obtaining  food, 

(2)  Labor  directly  involved  in  the 
preparation  and  service  of  food, 

(3)  Cost  of  nonfood  supplies, 

(4)  Rental  and  use  allowances  for 
equipment  and  space,  and 

(5)  Cost  of  transporting  children  in 
rural  areas  to  feeding  sites  in  rural 
areas,  but 

(b)  Excluding: 

(1)  The  cost  of  the  purchase  of  land, 
acquisition  or  construction  of  buildings, 

(2)  Alteration  of  existing  buildings, 

(3)  Interest  costs, 

(4)  The  value  of  in-kind  donations, 
and 

(5)  Administrative  costs. 

"Private  nonprofit"  means  tax  exempt 
under  the  Internal  Revenue  Code  of 
1954,  as  amended. 

"Program"  means  the  Summer  Food 
Service  Program  for  Children  authorized 
by  section  13  of  the  Act. 

"Program  funds" means  Federal 
financial  assistance  made  available  to 
State  agencies  for  the  purpose  of  making 
Program  payments. 

"Program payments" m&ecM  financial 
assistance  in  the  form  of  start-up 
payments,  advance  payments,  or 


reimbursement  paid  to  spoosors  for 
operating  and  administrative  costs. 
"Rural"  means: 

(a]  Any  area  in  a  county  which  is  not 
a  part  of  a  MetropoUtan  Statistical  Area 
or 

(b)  Any  "pocket"  within  a 
Metropolitan  Statistical  Area  which,  at 
the  option  of  the  State  agency  and  with 
FNSRO  concurrence,  is  determined  to  be 
geographically  isolated  from  urban 
areas. 

"School  food  authority  "  means  the 
governing  body  which  is  responsible  for 
the  administration  of  one  or  more 
schools  and  which  has  the  legal 
authority  to  operate  a  lunch  program  in 
those  schools.  In  addition,  for  the 
purpose  of  determining  the  applicability 
of  food  service  management  company 
registration  and  bid  procedure 
requirements,  "school  food  authority" 
also  means  any  public  college  or 
university  which  is  under  the 
governance  of  a  State,  as  defined  in  this 
section,  or  any  public  or  private 
nonprofit  college  or  university  which  is 
currently  participating  in  the  National 
Youth  Sports  Program. 

"Secre/a/y"  means  the  Secretary  of 
Agriculture. 

"Self-preparation  sponsor"  means  a 
sponsor  which  prepares  the  meals  that 
will  be  served  at  its  site(s)  and  does  not 
contract  with  a  food  service 
management  company  for  unitized 
meals,  with  or  without  milk,  or  for 
management  services. 

"Session  "  means  a  specified  period  of 
time  during  which  an  enrolled  group  of 
children  attend  camp. 

"S/7e" means  a  physical  location  at 
which  a  sponsor  provides  a  food  service 
for  children  and  at  which  children 
consume  meals  in  a  supervised  setting. 

"Special  account"  means  an  account 
which  a  State  agency  may  require  a 
vended  sponsor  to  establish  with  the 
State  agency  or  with  a  Federally  insured 
bank.  Operating  costs  payable  to  the 
sponsor  by  the  State  agency  are 
deposited  in  the  account  and 
disbursement  of  monies  from  the 
account  must  be  authorized  by  both  the 
sponsor  and  the  food  service 
management  company. 

"Spo/7sof"  means  a  public  or  private 
nonprofit  school  food  authority,  a  public 
or  private  nonprofit  residential  summer 
camp,  a  unit  of  local,  municipal,  county 
or  State  government,  or  a  public  or 
private  nonprofit  college  or  university 
currently  participating  in  the  National 
Youth  Sports  Program,  which  develops  a 
special  summer  or  other  school  vacation 
program  providing  food  service  which 
meets  the  same  meal  requirements  as 
meals  served  to  children  during  the 
school  year  under  the  National  School 


Lunch  and  School  Breakfast  Programs 
and  which  is  approved  to  participate  in 
the  Program.  Sponsors  are  referred  to  in 
the  Act  as  "service  institutions". 

"Start-up payments" means  financial 
assistance  made  available  to  a  sponsor 
for  administrative  costs  to  enable  it  to 
effectively  plan  a  summer  food  service, 
and  to  establish  effective  management 
procedures  for  such  a  service.  These 
payments  shall  be  deducted  from 
subsequent  administrative  cost 
payments. 

"Stote"  means  any  of  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States. 
Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands. 

"State  agency"  means  the  State 
educational  agency  or  an  alternate 
agency  that  has  been  designated  by  the 
Governor  or  other  appropriate  executive 
or  legislative  authority  of  the  State  and 
which  has  been  approved  by  the 
Department  to  administer  the  Program 
within  the  State,  or,  in  States  where  FNS 
administers  the  Program,  FNSRO. 

"Unit  of  local,  municipal,  county  or 
State  government"  means  an  entity 
which  is  so  recognized  by  the  State 
constitution  or  State  laws,  such  as  the 
State  administrative  procedures  act,  tax 
laws,  or  other  applicable  State  laws 
which  dehneate  authority  for 
government  responsibility  in  the  State. 

"Vended  sponsor"  means  a  sponsor 
which  contracts  to  buy  some  or  all  of  its 
unitized  meals,  with  or  without  milk, 
from  a  food  service  management 
company  or  purchases  management 
services,  subject  to  the  limitations  set 
forth  in  S  225.15.  from  a  food  service 
management  company. 

§225.3    Administration. 

(a]  FNS  shall  act  on  behalf  of  the 
Department  in  the  administration  of  the 
Program. 

(b)  State  administered  programs. 
Within  the  State,  responsibility  for  the 
administration  of  the  Program  shall  be 
in  the  State  agency.  Each  State  agency 
shall  notify  the  Department  by 
November  1  of  the  fiscal  year  as  to 
whether  or  not  it  intends  to  administer 
the  Program.  Each  State  agency  desiring 
to  take  part  in  the  Program  shall  enter 
into  a  written  agreement  with  FNS  for 
the  administration  of  the  Program  in 
accordance  with  the  provisions  of  this 
Part.  The  agreement  shall  cover  the 
operation  of  the  Program  during  the 
period  specified  therein  and  may  be 
extended  by  written  consent  of  both 
parties.  The  agreement  shall  contain  an 
assurance  that  the  State  agency  will 


comply  with  the  Department's 
nondiscrimination  regulations  (7  CFR 
Part  15)  issued  under  Title  VI  of  the  Civil 
Rights  Act  of  1964.  and  any  Instructions 
issued  by  FNS  pursuant  to  those 
regulations.  Title  IX  of  the  Education 
Amendments  of  1972,  and  section  504  of 
the  Rehabilitation  Act  of  1973.  However, 
if  a  State  educational  agency  is  not 
permitted  by  law  to  disburse  funds  to 
any  of  the  nonpublic  schools  in  the 
State,  the  Secretary  shall  disburse  the 
funds  directly  to  such  schools  within  the 
State  for  the  same  purposes  and  subject 
to  the  same  conditions  as  the 
disbursements  to  public  schools  within 
the  State  by  the  State  educational 
agency. 

(c)  Regional  office  administered 
programs.  The  Secretary  shall  not 
administer  the  Program  in  the  States, 
except  that  if  a  FNSRO  has  continuously 
administered  the  Program  in  any  State 
since  October  1, 1980,  FNS  shall 
continue  to  administer  the  Program  in 
that  State.  In  States  in  which  FNSRO 
administers  the  Program,  it  shall  have 
all  of  the  responsibilities  of  a  State 
agency  and  shall  earn  State 
administrative  and  Program  funds  as  set 
forth  in  this  part.  A  State  in  which  FNS 
administers  the  Program  may,  upon 
request  to  FNS,  assume  administration 
of  the  Program. 

Subpart  B — State  Agency  Provisions 

S  22S.4    Program  management  and 
administration  plan. 

(a)  Not  later  than  February  15  of  each 
year,  each  State  agency  shall  submit  to 
FNSRO  a  Program  management  and 
administration  plan  for  that  fiscal  year. 

(b)  Each  plan  shall  be  acted  on  or 
approved  by  March  15  or,  if  it  is 
submitted  late,  within  30  calendar  days 
of  receipt  of  the  plan.  If  the  plan  initially 
submitted  is  not  approved,  the  State 
agency  and  FNS  shall  work  together  to 
ensure  that  changes  to  the  plan,  in  the 
form  of  amendments,  are  submitted  so 
that  the  plan  can  be  approved  within  60 
calendar  days  following  the  initial 
submission  of  the  plan.  Upon  approval 
of  the  plan,  the  State  agency  shall  be 
notified  of  the  level  of  State 
administrative  funding  which  it  is 
assured  of  receiving  under  S  225.5(a)(3). 

(c)  Approval  of  the  Plan  by  FNS  shall 
be  a  prerequisite  to  the  withdrawal  of 
Program  funds  by  the  State  from  the 
Letter  of  Credit  and  to  the  donation  by 
the  Department  of  any  commodities  for 
use  in  the  State's  Program. 

(d)  The  Plan  shall  include,  at  a 
minimum,  the  following  information: 

(1)  The  State's  administrative  budget 
for  the  fiscal  year,  and  the  State's  plan 
to  comply  with  any  standards 


prescribed  by  the  Secretary  for  the  use 
of  these  funds; 

(2)  The  State's  plans  for  use  of 
Program  funds  and  funds  from  within 
the  State  to  the  maximum  extent 
practicable  to  reach  needy  children, 
including  the  State's  methods  for 
assessing  need,  and  its  plans  and 
schedule  for  informing  sponsors  of  the 
availability  of  the  Program; 

(3)  The  State's  best  estimate  of  the 
number  and  character  of  sponsors  and 
sites  to  be  approved,  the  number  of 
meals  to  be  served,  the  number  of 
children  who  will  participate,  and  a 
description  of  the  estimating  methods 
used  by  the  State; 

(4)  The  State's  schedule  for 
application  by  sponsors; 

(5)  The  actions  to  be  taken  to 
maximize  the  use  of  meals  prepared  by 
sponsors  and  to  maximize  the  use  of 
school  food  service  facilities; 

(6)  The  State's  plans  and  schedule  for 
providing  technical  assistance  and 
training  to  eligible  sponsors; 

(7)  The  State's  plans  for  monitoring 
and  inspecting  sponsors,  feeding  sites, 
and  food  service  management 
companies  and  for  ensuring  that  such 
companies  do  not  enter  into  contracts 
for  more  meals  than  they  can  provide 
effectively  and  efficiently; 

(8)  The  State's  plan  and  schedule  for 
registering  food  service  management 
companies; 

(9)  The  State's  plan  for  timely  and 
effective  action  against  Program 
violators; 

(10)  The  State's  plan  for  determining 
the  amounts  of  Program  payments  to 
sponsors  and  for  disbursing  such 
payments; 

(11)  The  State's  plan  for  ensuring 
fiscal  integrity  by  auditing  sponsors  not 
subject  to  auditing  requirements 
prescribed  by  the  Secretary; 

(12)  The  State's  procedure  for  granting 
a  hearing  and  prompt  determination  to 
any  sponsors  wishing  to  appeal  a  State 
ruling,  as  specified  in  §  225.13; 

(13)  The  State's  plan  for  ensuring 
compliance  with  the  food  service 
management  company  procurement 
monitoring  requirements  set  forth  at 
§  225.6(h);  and 

(14)  Documentation  of  the  State's 
need,  if  any,  for  monies  available  to  pay 
for  the  cost  of  conducting  health 
inspections  and  meal  quality  tests. 

§  225.5    Payments  to  State  agencies  and 
usa  of  Program  funds. 

(a)  State  administrative  funds — (1) 
Administrative  funding  formula.  For 
each  fiscal  year,  FNS  shall  pay  to  each 
State  agency  for  administrative 
expenses  incurred  in  the  Program  an 
amount  equal  to: 


(i)  20  percent  of  the  first  $50,000  in 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  yean 

(ii)  10  percent  of  the  next  $100,000  in 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  yean 

(iii)  5  percent  of  the  next  $250,000  in 
Program  funds  properly  payable  to  the 
State  in  the  preceding  Hscal  year,  and 

(iv)  2V2  percent  of  any  remaining 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year; 
Provided,  however.  That  FNS  may  make 
appropriate  adjustments  in  the  level  of 
State  administrative  funds  to  reflect 
changes  in  Program  size  from  the 
preceding  fiscal  year  as  evidenced  by 
information  submitted  in  the  State 
Program  management  and 
administration  plan  and  any  other 
information  available  to  FNS.  If  a  State 
agency  fails  to  submit  timely  and 
accurate  reports  under  §  225.8(c)  of  this 
part.  State  administrative  funds  payable 
under  this  paragraph  shall  be  subject  to 
sanction.  For  such  failure,  FNS  may 
recover,  withhold,  or  cancel  payment  of 
up  to  one  hundred  percent  of  the  funds 
payable  to  the  State  agency  under  this 
paragraph  during  the  fiscal  year. 

(2)  Use  of  State  administrative  funds. 
State  administrative  funds  paid  to  any 
State  shall  be  used  by  State  agencies  to 
employ  personnel,  including  travel  and 
related  expenses,  and  to  supervise  and 
give  technical  assistance  to  sponsors  in 
initiation,  expansion,  and  conduct  of 
any  food  service  for  which  Program 
funds  are  made  available.  State 
agencies  may  also  use  administrative 
funds  for  such  other  administrative 
expenses  as  are  set  forth  in  their 
approved  Program  management  and 
administration  plan. 

(3)  Funding  assurance.  At  the  time 
FNS  approves  the  State's  management 
and  administration  plan,  the  State  shall 
be  assured  of  receiving  State 
administrative  funding  equal  to  the 
lesser  of  the  following  amounts:  60 
percent  of  the  amount  obtained  by 
applying  the  formula  set  forth  in 
paragraph  (a)(1)  of  this  section  to  the 
total  amount  of  Program  payments  made 
within  the  State  during  the  prior  fiscal 
yean  or,  80  percent  of  the  amount 
obtained  by  applying  the  formula  set 
forth  in  paragraph  (a)(1)  to  the  amount 
of  Program  funds  estimated  to  be 
needed  in  the  management  and 
administration  plan.  The  State  agency 
shall  be  assured  that  it  will  receive  no 
less  than  this  level  unless  FNS 
determines  that  the  State  agency  has 
failed  or  is  failing  to  meet  its 
responsibilities  under  this  Part. 

(4)  Limitation.  In  no  event  may  the 
total  payment  for  State  administrative 
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costs  in  any  fiscal  year  exceed  the  total 
amount  of  expenditures  incurred  by  the 
Slate  agency  in  administering  the 
Program. 

(b)  State  administrative  funds  Letter 
of  Credit.  (1)  At  the  beginning  of  each 
fiscal  year,  FNS  shall  make  available  to 
each  participating  State  agency  by 
Letter  of  Credit  an  initial  allocation  of 
State  administrative  funds  for  use  in 
that  fiscal  year.  This  allocation  shall  not 
exceed  one-third  of  the  administrative 
funds  provided  to  the  Stale  in  the 
preceding  fiscal  year.  For  State  agencies 
which  did  not  receive  any  Program 
funds  during  the  preceding  fiscal  year, 
the  amount  to  be  made  available  shall 
be  determined  by  FNS. 

(2)  Additional  State  administrative 
funds  shall  be  made  available  upon  the 
receipt  and  approval  by  FNS  of  the 
State's  Program  management  and 
administration  plan.  The  amount  of  such 
funds,  plus  the  initial  allocation,  shall 
not  exceed  80  percent  of  the  State 
administrative  funds  determined  by  the 
fonnula  set  forth  in  paragraph  (a)(1)  of 
this  section  and  based  on  the  estimates 
set  forth  in  the  approved  Program 
management  and  administration  plan. 

(3)  Any  remaining  State 
administrative  funds  shall  be  paid  to 
each  State  agency  as  soon  as 
practicable  after  the  conduct  of  the 
funding  assessment  described  in 
paragraph  (c)  of  this  section.  However, 
regardless  of  whether  such  assessment 
is  made,  the  remaining  administrative 
funds  shall  be  paid  no  later  than 
September  1.  The  remaining 
administrative  payment  shall  be  in  an 
amount  equal  to  that  determined  to  be 
needed  during  the  funding  evaluation  or. 
if  such  evaluation  is  not  conducted,  the 
amount  owed  the  State  in  accordance 
with  paragraph  (a)(1)  of  this  section,  less 
the  amounts  paid  under  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(c)  Administrative  funding  evaluation. 
FNSRO  shall  collect  data  on  the  need 
for  Program  and  State  administrative 
funding  within  any  State  agency  ;/the 
funding  needs  estimated  in  a  State's 
management  and  administration  plan 
are  no  longer  accurate.  Based  on  this 
data,  FNS  may  make  adjustments  in  the 
level  of  State  administrative  funding 
paid  or  payable  to  the  State  agency 
under  paragraph  (b)  of  this  section  to 
reflect  changes  in  the  size  of  the  State's 
Program  as  compared  to  that  estimated 
in  its  management  and  administration 
plan.  The  data  shall  be  based  on 
approved  Program  participation  levels 
and  shall  be  collected  during  the  period 
of  Program  operations.  As  soon  as 
possible  following  this  data  collection, 
payment  of  any  additional 
administrative  funds  owed  shall  be 


made  to  the  State  agency.  The  payment 
may  reflect  adjustments  made  to  the 
level  of  State  administrative  funding 
based  on  the  information  collected 
during  the  funding  assessment. 
However.  FNS  shall  not  decrease  the 
amount  of  a  State's  administrative  funds 
as  a  result  of  this  assessment  unless  the 
State  failed  to  made  reasonable  efforts 
to  administer  the  Program  as  proposed 
in  its  management  and  administration 
plan  or  the  State  incurred  imnecessary 
expenses. 

(d)  Letter  of  Credit  for  Program 
payments.  (1)  Not  later  than  April  15  of 
each  fiscal  year,  FNS  shall  make 
available  to  each  participating  State  in  a 
Letter  of  Credit  an  amount  equal  to  65 
percent  of  the  preceding  fiscal  year's 
Program  payments  for  operating  costs 
plus  85  percent  of  the  preceding  fiscal 
year's  Program  payments  for 
administrative  costs  in  the  State.  This 
amount  may  be  adjusted  to  reflect 
changes  in  reimbursement  rates  made 
pursuant  to  S  225.9(d)(8).  However,  the 
State  shall  not  withdraw  funds  from  this 
Letter  of  Credit  until  its  Program 
management  and  administration  plan  is 
approved  by  FNS. 

(2)  Based  on  the  State  agency's 
approved  management  and 
administration  plan,  FNS  shall,  if 
necessary,  adjust  the  State's  Letter  of 
Credit  to  ensure  that  65  percent  of 
estimated  current  year  Program 
operating  and  administrative  funding 
needs  is  available.  Such  adjustment 
shall  be  made  no  later  than  May  15,  or 
within  90  days  of  FNS  receipt  of  the 
Stale  agency's  management  and 
administration  plan,  whichever  date  is 
later. 

(3)  Subsequent  to  the  adjustment 
provided  for  in  paragraph  (d)(2)  of  this 
section,  FNS  will,  if  necessary,  make 
one  additional  adjustment  to  ensure  that 
the  State  agency's  Letter  of  Credit 
contains  at  least  65  percent  of  the 
Program  operating  and  administrative 
funds  needed  during  the  current  fiscal 
year.  Such  adjustment  may  be  based  on 
the  administrative  funding  assessment 
provided  for  in  paragraph  (c)  of  this 
section,  if  one  is  conducted,  or  on  any 
additional  information  which 
demonstrates  that  the  funds  available  in 
the  Letter  of  Credit  do  not  equal  at  least 
65  percent  of  current  year  Program 
needs.  In  no  case  will  such  adjustments 
be  made  later  than  September  1.  Funds 
made  available  in  the  Letter  of  Credit 
shall  be  used  by  the  State  agency  to 
make  Program  payments  to  sponsors. 

(4)  The  Letter  of  Credit  shall  include 
sufficient  funds  to  enable  the  State 
agency  to  make  advance  payments  to 
sponsors  serving  areas  in  which  schools 
operate  under  a  continuous  school 


calendar.  These  funds  shall  be  made 
available  no  later  than  the  first  day  of 
the  month  prior  to  the  month  during 
which  the  food  service  will  be 
conducted. 

(5)  FNS  shall  make  available  any 
remaining  Program  funds  due  within  45 
days  of  the  receipt  of  valid  claims  for 
reimbursement  from  sponsors  by  the 
State  agency.  However,  no  payment 
shall  be  made  for  claims  submitted  later 
than  60  days  after  the  month  covered  by 
the  claim  unless  an  exception  is  granted 
by  FNS. 

(6)  Each  State  agency  shall  release  to 
FNS  any  Program  funds  which  it 
determines  are  unobligated  as  of 
September  30  of  each  fiscal  year. 
Release  of  funds  by  the  State  agency 
shall  be  made  as  soon  as  practicable, 
but  in  no  event  later  than  30  calendar 
days  following  demand  by  FNS,  and 
shall  be  accomplished  by  an  adjustment 
in  the  State  agency's  Letter  of  Credit. 

(e)  Adjustment  to  Letter  of  Credit. 
Prior  to  May  15  of  each  fiscal  year,  FNS 
shall  make  any  adjustments  necessary 
in  each  State's  Letter  of  Credit  to  reflect 
actual  expenditures  in  the  preceding 
fiscal  year's  Program. 

(f)  Health  inspection  funds.  If  the 
State  agency's  approved  management 
and  administration  plan  documents  a 
need  for  health  inspection  funding,  FNS 
shall  make  available  by  letter  of  credit 
an  amount  up  to  one  percent  of  Program 
funds  estimated  to  be  needed  in  the 
management  and  administration  plan. 
Such  amount  may  be  adjusted,  based  on 
the  administrative  funding  assessment 
provided  for  in  paragraph  (c)  of  this 
section,  if  such  assessment  is  conducted. 
Health  inspection  funds  shall  be  used 
solely  to  enable  State  or  local  health 
departments  or  other  governmental 
agencies  charged  with  health  inspection 
functions  to  carry  out  health  inspections 
and  meal  quality  tests,  provided  that  if 
these  agencies  cannot  perform  such 
inspections  or  tests,  the  State  agency 
may  use  the  funds  to  contract  with  an 
independent  agency  to  conduct  the 
inspection  or  meal  quality  tests.  Funds 
so  provided  but  not  expended  or 
obligated  shall  be  retimied  to  the 
Department  by  September  30  of  the 
same  fiscal  year. 

§225.6    Stat*  agency  rMponsibHities. 

(a)  General  responsibilities.  (1)  The 
State  agency  shall  provide  sufficient 
qualified  consultative,  technical,  and 
managerial  personnel  to  administer  the 
Program,  monitor  performance,  and 
measure  progress  in  achieving  Program 
goals.  The  State  agency  shall  assign 
Program  responsibilities  to  personnel  to 


ensure  that  all  applicable  requirements 
under  this  Part  are  met 

(2)  By  February  1  of  each  fiscal  year, 
each  State  agency  shall  announce  the 
purpose,  eligibility  criteria,  and 
availability  of  the  Program  throughout 
the  State,  through  appropriate  means  of 
communication.  As  part  of  this  effort, 
each  State  agency  shall  compile  a  list  of 
potential  sponsor  which  have  not 
previously  participated  in  the  Program 
and  shall  contact  them.  State  agencies 
shall  identify  rural  areas,  Indian  tribal 
territories,  and  areas  with  a 
concentration  of  migrant  farm  workers 
which  qualify  for  the  Program  and  shall 
actively  seek  eligible  applicant  sponsors 
to  serve  such  areas.  State  agencies  shall 
identify  priority  outreach  areas  in 
accordance  with  FNS  guidance  and 
target  outreach  efforts  in  these  areas. 
The  State  agency  shall  encourage 
potential  sponsors  to  use,  to  the 
maximum  extent  feasible,  their  own 
facilities  or  the  facilities  of  public  or 
nonprofit  private  schools  for  the 
preparation,  delivery,  and  service  of 
meals  under  the  Program. 

(3)  Each  Stale  agency  shall  require 
applicant  sponsors  submitting  Program 
application  site  information  sheets. 
Program  agreements,  or  a  request  for 
advance  payments,  and  sponsors 
submitting  claims  for  reimbursement  to 
certify  that  the  information  submitted  on 
these  forms  is  true  and  correct  and  that 
the  sponsor  is  aware  that  deliberate 
misrepresentation  or  withholding  of 
information  may  result  in  prosecution 
under  applicable  State  and  Federal 
statutes. 

(b)  Approval  of  sponsor  applications. 
(1)  Each  State  agency  shall  inform  all  of 
the  previous  year's  sponsors  which  meet 
current  eligibility  requirements  and  all 
other  potential  sponsors  of  the  deadline 
date  for  submitting  a  written  application 
for  participation  in  the  Program.  The 
State  agency  shall  require  that  all 
applicant  sponsors  submit  written 
applications  for  Program  participation  to 
the  State  agency  by  June  15.  However, 
the  State  agency  may  establish  an 
earlier  deadline  date  for  Program 
application  submission. 

(2)  Each  State  agency  shall  inform 
potential  sponsors  of  the  procedure  for 
applying  for  advance  operating  and 
administrative  costs  payments  as 
provided  for  in  S  225.9(c).  Where 
applicable,  each  State  agency  shall 
inform  sponsors  of  the  procedure  for 
applying  for  start-up  payments  provided 
for  in  i  225.9(a). 

(3)  Within  30  days  of  receiving  a 
complete  and  correct  application,  the 
Stale  agency  shall  notify  the  applicant 
of  its  approval  or  disapproval.  If  an 
incomplete  application  is  received,  the 


State  agency  shall  so  notify  the 
applicant  within  15  days  and  shall 
provide  technical  assistance  for  the 
purpose  of  completing  the  application. 
Any  disapproved  applicant  shall  be 
notified  of  its  right  to  appeal  under 
§  225.13. 

(4)  The  State  agency  shall  determine 
the  eligibility  of  applicant  sponsors 
applying  for  peirticipation  in  the  Program 
in  accordance  with  the  applicant 
sponsor  eligibility  criteria  outlined  in 
Section  225.14.  However,  Stale  agencies 
may  approve  the  application  of  an 
otherwise  eligible  apphcant  which  does 
not  provide  a  year-round  service  to  the 
community  which  it  proposes  to  serve 
under  the  Program  only  if  it  meets  one  or 
more  of  the  following  criteria: 

(i)  It  is  a  residential  camp; 

(ii)  It  proposes  to  provide  a  food 
service  for  the  children  of  migrant 
workers; 

(iii)  A  failure  to  do  so  would  deny  the 
Program  to  an  area  in  which  poor 
economic  conditions  exist;  or 

(iv)  A  significant  number  of  needy 
children  will  not  otherwise  have 
reasonable  access  to  the  Program. 

(5)  The  State  agency  shall  use  the 
following  order  of  priority  in  approving 
applicants  to  operate  sites  which 
propose  to  serve  the  same  area  or  the 
same  enrolled  children: 

(i)  Applicants  which  are  public  or 
nonprofit  private  school  food  authorities 
and  other  applicants  which  have 
demonstrated  successful  Program 
performance  in  a  prior  yean 

(ii)  Apphcants  which  propose  to 
prepare  meals  at  their  own  facilities  or 
which  operate  only  one  site; 

(iii)  Applicants  which  propose  to 
utilize  local  school  food  service  facilities 
for  the  preparation  of  meals; 

(iv)  Other  applicants  which  have 
demonstrated  ability  for  successful 
Program  operations;  and 

(v)  Applicants  which  plan  to  integrate 
the  Program  with  Federal,  State,  or  local 
employment  or  training  programs. 

(6)  The  State  agency  shall  not  approve 
any  applicant  sponsor  to  operate  more 
than  200  sites  or  to  serve  an  average 
daily  attendance  of  more  than  50,000 
children  unless  the  applicant  can 
demonstrate  to  the  satisfaction  of  the 
State  agency  that  it  has  the  capability  of 
managing  a  program  of  that  size. 

(7)  The  Slate  agency  shall  review  each 
applicant's  administrative  budget  as  a 
part  of  the  apphcant  approval  process  in 
order  to  assess  the  applicant's  ability  to 
operate  in  compliance  with  these 
regulations  within  its  projected 
reimbursement.  In  approving  the 
applicant's  administrative  budget,  the 
State  agency  shall  take  into 
consideration  the  number  of  sites  and 


children  to  be  served,  as  well  as  any 
other  relevant  factors.  A  sponsor's 
administrative  budget  shall  be  subject  to 
review  for  adjustments  by  the  State 
agency  if  the  sponsor's  level  of  site 
participation  or  the  number  of  meals 
served  to  children  changes  significantly. 

(8)  Applicants  which  qualify  as  camps 
shall  be  approved  for  reimbursement 
only  for  meals  served  free  to  eiu-olled 
children  who  meet  the  Program's 
eligibility  standards. 

(9)  The  Stale  agency  shall  not  approve 
the  application  of  any  applicant  sponsor 
identifiable  through  its  organization  or 
principals  as  a  sponsor  which  has  been 
determined  to  be  seriously  deficient  as 
described  in  Section  225.11(c).  However, 
the  State  agency  may  approve  the 
application  of  a  sponsor  which  has  been 
disapproved  or  terminated  in  prior  years 
in  accordance  with  this  paragraph  if  the 
applicant  demonstrates  to  the 
satisfaction  of  the  State  agency  that  it 
has  taken  appropriate  corrective  actions 
to  prevent  recurrence  of  the  deficiencies. 

(10)  If  the  sponsor's  application  to 
participate  is  denied,  the  official  making 
the  determination  of  denial  must  notify 
the  applicant  sponsor  in  writing  stating 
all  of  the  grounds  on  whidi  the  Stale 
agency  based  the  denial.  Pending  the 
outcome  of  a  review  of  a  denial,  the 
State  agency  shall  proceed  to  approve 
other  apphcants  in  accordance  with  its 
responsibilities  under  paragraph  (b)(5) 
of  diis  section,  without  regard  to  the 
application  under  review. 

(11)  The  State  agency  shall  not 
approve  the  application  of  any  applicant 
sponsor  which  submits  fraudulent 
information  or  documentation  when 
applying  for  Program  participation  or 
which  knowingly  withholds  information 
that  may  lead  to  the  disapproval  of  its 
application.  Complete  information 
regarding  such  disapproval  of  an 
applicant  shall  be  submitted  by  the 
Slate  agency  Uirough  FNSRO  to  OIG. 

(c)  Content  of  sponsor  application.  (1) 
The  apphcant  shall  submit  a  written 
application  to  the  State  agency  for 
participation  in  the  Program  as  a 
sponsor.  The  State  agency  may  use  the 
application  form  developed  by  FNS  or  it 
may  develop  an  application  form  for  use 
in  the  Program.  Application  shall  be 
made  on  a  timely  basis  in  accordance 
with  the  deadline  date  estabUshed 
under  S  225.6(b)(1). 

(2)  At  a  minimum,  the  application 
shall  include: 

(i)  A  site  information  sheet  as 
developed  by  the  State  agency,  for  each 
site  where  a  food  service  operation  is 
proposed.  The  site  information  sheet 
shall  demonstrate  or  describe  the 
following: 
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(A)  An  organized  and  supervised 
system  for  serving  meals  to  attending 
children; 

(B)  The  estimated  number  and  types 
of  meals  to  be  served  and  the  times  of 
service; 

(C)  Arrangements,  within  standards 
prescribed  by  the  State  or  local  health 
authorities,  for  delivery  and  holding  of 
meals  until  time  of  service,  and 
arrangements  for  storing  and 
refrigerating  any  leftover  meals  until  the 
next  day; 

(D)  Arrangements  for  service  during 
periods  of  inclement  weather 

(E)  Access  to  a  means  of 
communication  for  making  necessary 
adjustments  in  the  number  of  meals 
delivered  in  accordance  with  the 
number  of  children  attending  daily  at 
each  site; 

(F)  The  geographic  area  to  be  served 
by  the  site; 

(G)  The  percentage  of  children  in  the 
area  to  be  served  by  the  site  who  meet 
the  Program's  income  standards:  and 

(H)  Whether  the  site  is  rural,  as 
deHned  in  9  225.2,  or  non-rural,  and 
whether  the  site's  food  service  will  be 
self-prepared  or  vended. 

[ii]  Along  with  its  site  information 
sheet  for  a  site  that  is  not  a  camp, 
documentation  supporting  the  eligibility 
of  each  site  as  serving  an  area  in  which 
poor  economic  conditions  exist. 

(A)  For  these  sites  at  which  applicants 
will  serve  children  of  migrant  workers, 
the  documentation  requirement  may  be 
met  by  providing  the  State  agency  with 
data  from  an  organization  determined 
by  the  State  agency  to  be  a  migrant 
organization  which  supports  the 
eligibility  of  those  children  as  a  group. 

(B)  When  a  sponsor  proposes  to  serve 
a  site  which  it  served  in  the  previous 
year,  documentation  from  the  previous 
year  may  be  used  to  support  the 
eligibility  of  the  site.  For  such  sites, 
applicants  shall  only  be  required  to 
obtain  new  documentation  every  other 
year. 

(iii)  Along  with  its  site  information 
sheet  for  a  site  which  is  a  camp, 
documentation  showing  the  number  of 
children  enrolled  in  each  session  who 
meet  the  Program's  income  standards.  If 
such  documentation  is  not  available  at 
the  time  of  application,  it  shall  be 
submitted  as  soon  as  possible  thereafter 
and  in  no  case  later  than  the  filing  of  the 
camp's  claim  for  reimbursement  for  each 
session. 

(iv)  Information  in  sufficient  detail  to 
enable  the  State  agency  to  determine 
whether  the  applicant  meets  the  criteria 
for  participation  in  the  Program  as  set 
forth  in  9  225.14;  the  extent  of  Program 
payments  needed,  including  a  request 
for  advance  payments  and  start-up 


payments,  if  applicable;  and  a  staffing 
and  monitoring  plan. 

(v]  A  complete  administrative  and 
operating  budget  for  State  agency 
review  and  approval.  The 
administrative  budget  shall  contain  the 
projected  administrative  expenses 
which  a  sponsor  expects  to  incur  during 
the  operation  of  the  Program,  and  shall 
include  information  in  sufficient  detail 
to  enable  the  State  agency  to  assess  the 
sponsor's  ability  to  operate  the  Program 
within  its  estimated  reimbursement.  A 
sponsor's  approved  administrative 
budget  shall  be  subject  to  subsequent 
review  by  the  State  agency  for 
adjustments  in  projected  administrative 
costs. 

(vi)  A  plan  for  and  a  synopsis  of  its 
invitation  to  bid  for  food  service,  if  an 
invitation  to  bid  is  required  under 
9  225.15(g). 

(vii)  A  free  meal  policy  statement,  as 
described  in  paragraph  (c)(3)  of  this 
section. 

(viii)  For  each  applicant  which  seeks 
approval  under  9  225.14(b)(3)  as  a  unit 
of  local,  municipal,  county  or  State 
government,  certification  that  it  will 
directly  operate  the  Program  in 
accordance  with  9  225.14(d)(4). 

(3)  Each  applicant  shall  submit  a 
statement  of  its  policy  for  serving  free 
meals  at  all  sites  under  its  jurisdiction. 

(i)  The  policy  statement  shall  consist 
of  an  assurance  to  the  State  agency  that 
all  children  are  served  the  same  meals 
at  no  separate  charge  and  that  there  is 
no  discrimination  in  the  course  of  the 
food  service. 

(ii)  In  addition,  the  policy  statement 
for  camps  that  charge  separately  for 
meals  and  other  programs  not  eligible 
under  9  225.2  (paragraph  (a)  of  "areas  in 
which  poor  economic  conditions  exist) 
shall  include  the  following: 

(A)  A  statement  that  the  eligibility 
standards  conform  to  the  Secretary's 
family  size  and  income  standards  for 
free  and  reduced  price  school  meals; 

(B)  A  description  of  the  method  or 
methods  to  be  used  in  accepting 
applications  from  families  for  Program 
meals.  Such  methods  shall  ensure  that 
households  are  permitted  to  apply  on 
behalf  of  children  who  are  members  of 
food  stamp  households  or  AFDC 
assistance  units  using  the  categorical 
eligibility  procedures  described  in 

9  225.15(f); 

(C)  A  description  of  the  method  used 
by  camps  for  collecting  payments  from 
children  who  pay  the  full  price  of  the 
meal  while  preventing  the  overt 
identification  of  children  receiving  a  free 
meal; 

(D)  An  assurance  that  the  camp  will 
establish  a  hearing  procedure  for 
families  wishing  to  appeal  a  denial  of  an 


application  for  free  meals.  Such  hearing 
procedures  shall  meet  the  requirements 
set  forth  in  paragraph  (c)(4)  of  this 
section; 

(E)  An  assurance  that,  if  a  family 
requests  a  hearing,  the  child  shall 
continue  to  receive  free  meals  until  a 
decision  is  rendered,  and 

(F)  An  assurance  that  there  will  be  no 
overt  identification  of  free  meal 
recipients  and  no  discrimination  against 
any  child  on  the  basis  of  race,  color, 
national  origin,  sex,  age,  or  handicap. 

(4)  Each  applicant  shall  submit  with 
its  application  a  copy  of  its  hearing 
procedures.  At  a  minimum,  these 
procedures  shall  provide: 

(i)  That  a  simple,  publicly  announced 
method  will  be  used  for  a  family  to 
make  an  oral  or  written  request  for  a 
hearing; 

(ii)  That  the  family  will  have  the 
opportunity  to  be  assisted  or 
represented  by  an  attorney  or  other 
person; 

(iii)  That  the  family  will  have  an 
opportunity  to  examine  the  documents 
and  records  supporting  the  decision 
being  appealed  both  before  and  during 
the  hearing; 

(iv)  That  the  hearing  will  be 
reasonably  prompt  and  convenient  for 
the  family; 

(v)  That  adequate  notice  will  be  given 
to  the  family  of  the  time  and  place  of  the 
hearing; 

(vi)  "That  the  family  will  have  an 
opportunity  to  present  oral  or 
documentary  evidence  and  arguments 
supporting  its  position; 

(vii)  That  the  family  will  have  an 
opportunity  to  question  or  refute  any 
testimony  or  other  evidence  and  to 
confront  and  cross-examine  any  adverse 
witnesses; 

(viii)  That  the  hearing  shall  be 
conducted  and  the  decision  made  by  a 
hearing  official  who  did  not  participate 
in  the  action  being  appealed; 

(ix)  That  the  decision  shall  be  based 
on  the  oral  and  documentary  evidence 
presented  at  the  hearing  and  made  a 
part  of  the  record; 

(x)  That  the  family  and  any 
designated  representative  shall  be 
notified  in  writing  of  the  decision; 

(xi)  That  a  written  record  shall  be 
prepared  for  each  hearing  which 
includes  the  action  being  appealed,  any 
documentary  evidence  and  a  summary 
of  oral  testimony  presented  at  the 
hearing,  the  decision  and  the  reasons  for 
the  decision,  and  a  copy  of  the  notice 
sent  to  the  family;  and 

(xii)  That  the  written  record  shall  be 
maintained  for  a  period  of  three  years 
following  the  conclusion  of  the  hearing, 
during  which  it  shall  be  available  for 


examination  by  the  family  or  its 
representatives  at  any  reasonable  time 
and  place. 

(d)  Approval  of  sites.  (1)  When 
evaluating  a  proposed  food  service  site, 
the  State  agency  shall  ensure  that: 

(i)  If  not  a  camp,  the  proposed  site 
serves  as  an  area  in  which  poor 
economic  conditions  exist,  as  defmed  by 
9  225.2; 

(ii)  The  area  which  the  site  proposes 
to  serve  is  not  or  will  not  be  served  in 
whole  or  in  part  by  another  site,  unless 
it  can  be  demonstrated  to  the 
satisfaction  of  the  State  agency  that 
each  site  will  serve  children  not  served 
by  any  other  site  in  the  same  area  for 
the  same  meal;  and 

(iii)  The  site  is  approved  to  serve  no 
more  than  the  number  of  children  for 
which  its  facilities  are  adequate. 

(2)  When  approving  the  application  of 
a  site  which  will  serve  meals  prepared 
by  a  food  service  management  company, 
the  State  agency  shall  establish  for  each 
meal  service  an  approved  level  for  the 
maximum  number  of  children's  meals 
which  may  be  served  under  the 
Program.  "These  approved  levels  shall  be 
established  in  accordance  with  the 
following  provisions: 

(i)  The  initial  maximum  approved 
level  shall  be  based  upon  the  historical 
record  of  attendance  at  the  site  if  such  a 
record  has  been  established  in  prior 
years  and  the  State  agency  determines 
that  it  is  accurate.  The  State  agency 
shall  develop  a  procedure  for 
establishing  initial  maximum  approved 
levels  for  sites  when  no  accurate  record 
from  prior  years  is  available. 

(ii)  The  maximum  approved  level  shall 
be  adjusted,  if  warranted,  based  upon 
information  collected  during  site 
reviews.  If  attendance  at  the  site  on  the 
day  of  the  review  is  significantly  below 
the  site's  approved  level,  the  State 
agency  should  consider  making  a 
downward  adjustment  in  the  approved 
level  with  the  objective  of  providing 
only  one  meal  per  child. 

(iii)  The  sponsor  may  seek  an  upward 
adjustment  in  the  approved  level  for  its 
sites  by  requesting  a  site  review  or  by 
providing  the  State  agency  with 
evidence  that  attendance  exceeds  the 
sites'  approved  levels. 

(iv)  Whenever  the  State  agency 
establishes  or  adjusts  approved  levels  of 
meal  service  for  a  site,  it  shall  document 
the  action  in  its  files,  and  it  shall 
provide  the  sponsor  with  immediate 
written  confirmation  of  the  approved 
level. 

(v)  Upon  approval  of  its  application  or 
any  adjustment  to  its  maximum 
approved  levels,  the  sponsor  shall 
inform  the  food  service  management 
company  with  which  it  contracts  of  the 


approved  level  for  each  meal  service  at 
each  site  served  by  the  food  service 
management  company.  This  notification 
of  any  adjustments  in  approved  levels 
shall  take  place  within  the  time  frames 
set  forth  in  the  contract  for  adjusting 
meal  orders.  Whenever  the  sponsor 
notifies  the  food  service  management 
company  of  the  approved  levels  or  any 
adjustments  to  these  levels  for  any  of  its 
sites,  the  sponsor  shall  clearly  inform 
the  food  service  management  company 
that  an  approved  level  of  meal  service 
represents  the  maximum  number  of 
meals  which  may  be  served  at  a  site  and 
is  not  a  standing  order  for  a  specific 
number  of  meals  at  that  site.  When  the 
number  of  children  attending  is  below 
the  site's  approved  level,  the  sponsor 
shall  adjust  meal  order  with  the 
objective  of  serving  only  one  meal  per 
child  as  required  under  9  225.15(b)(3). 

(e)  State-Sponsor  Agreement. 
Sponsors  approved  for  participation  in 
the  Program  shall  enter  into  written 
agreements  with  the  State  agency.  The 
agreements  shall  provide  that  the 
sponsor  shall: 

(1)  Operate  a  nonprofit  food  service 
during  any  period  from  May  through 
September  for  children  on  school 
vacation  or  at  other  times  for  children 
under  a  continuous  school  calendar 
system; 

(2)  Serve  meals  which  meet  the 
requirements  and  provisions  set  forth  in 
9  225.16  during  times  designated  as  meal 
service  periods  by  the  sponsor,  and 
serve  the  same  meals  to  all  children; 

(3)  Serve  meals  without  cost  to  all 
children,  except  that  camps  may  charge 
for  meals  served  to  children  who  are  not 
served  meals  under  the  Program; 

(4)  Issue  a  free  meal  policy  statement 
in  accordance  with  9  225.6(c); 

(5)  Meet  the  training  requirement  for 
its  administrative  and  site  personnel,  as 
required  under  9  225.15(d)(1); 

(6)  Claim  reimbursement  only  for  the 
type  of  types  of  meals  specified  in  the 
agreement  and  served  without  charge  to 
children  at  approved  sites  during  the 
approved  meal  service  period,  except 
that  camps  shall  claim  reimbursement 
only  for  the  type  or  types  of  meals 
specified  in  the  agreement  and  served 
without  charge  to  children  who  meet  the 
Program's  income  standards.  The 
agreement  shall  specify  the  approved 
levels  of  meal  service  for  the  sponsor's 
sites  if  such  levels  are  required  under 

9  225.6(d)(2).  No  permanent  changes 
may  be  made  in  the  serving  time  of  any 
meal  unless  the  changes  are  approved 
by  the  State  agency; 

(7)  Submit  claims  for  reimbursement 
in  accordance  with  procedures 
established  by  the  State  agency,  and 
those  stated  in  Section  225.9; 


(8)  In  the  storage,  preparation  and 
service  of  food,  maintain  proper 
sanitation  and  health  standards  in 
conformance  with  all  applicable  State 
and  local  laws  and  regulations; 

(9)  Accept  and  use,  in  quantities  that 
may  be  efficiently  utilized  in  the 
Program,  such  foods  as  may  be  offered 
as  a  donation  by  the  Department; 

(10)  Have  access  to  facilities 
necessary  for  storing,  preparing,  and 
serving  food: 

(11)  Maintain  a  financial  management 
system  as  prescribed  by  the  State 
agency: 

(12)  Maintain  on  file  doctimentation  of 
site  visits  and  reviews  in  accordance 
with  9  225.15(d)  (2)  and  (3); 

(13)  Upon  request,  make  all  accounts 
and  records  pertaining  to  the  Program 
available  to  State,  Federal,  or  other 
authorized  officials  for  audit  or 
administrative  review,  at  a  reasonable 
time  and  place.  The  records  shall  be 
retained  for  a  period  of  3  years  after  the 
end  of  the  fiscal  year  to  which  they 
pertain,  unless  audit  or  investigative 
findings  have  not  been  resolved,  in 
which  case  the  records  shall  be  retained 
until  all  issues  raised  by  the  audit  or 
investigation  have  been  resolved; 

(14)  Maintain  children  on  site  while 
meals  are  consumed;  and 

(15)  Retain  final  financial  and 
administrative  responsibility  for  its 
program. 

(f)  Special  account.  In  addition,  the 
State  agency  may  require  any  vended 
sponsor  to  enter  into  a  special  account 
agreement  with  the  State  agency.  The 
special  account  agreement  shall 
stipulate  that  the  sponsor  shall  establish 
a  special  account  with  a  State  agency  or 
Federally  insured  bank  for  operating 
costs  payable  to  the  sponsor  by  the 
State.  The  agreement  shall  also  stipulate 
that  any  disbursement  of  monies  from 
the  account  must  be  authorized  by  both 
the  sponsor  and  the  food  service 
management  company.  The  special 
account  agreement  may  contain  such 
other  terms,  agreed  to  by  both  the 
sponsor  and  the  food  service 
management  company,  which  are 
consistent  with  the  terms  of  the  contract 
between  the  sponsor  and  the  food 
service  management  comptmy.  A  copy 
of  the  special  account  agreement  shall 
be  submitted  to  the  State  agency  and 
another  copy  maintained  on  file  by  the 
sponsor.  Any  charges  made  by  the  bank 
for  the  account  described  in  this  section 
shall  be  considered  an  allowable 
sponsor  administrative  cost. 

(g)  Food  service  management 
company  registration.  (1)  With  the 
exception  of  the  exemptions  described 
in  paragraph  (g)(9)  of  this  section,  each 
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food  service  management  company  shall 
register  with  the  State  by  March  15  of 
each  fiscal  year.  A  State  agency  shall 
consider  a  food  service  management 
company's  application  for  registration 
submitted  after  March  15  of  the  current 
year  only  if  the  State  agency  determines 
and  documents  that  failing  to  consider 
the  company's  application  could 
potentially  result  in  a  significant  number 
of  needy  children  not  having  reasonable 
access  to  the  Program. 

(2)  February  1,  each  State  agency  shall 
notify  each  food  service  management 
company  which  participated  in  the 
State's  Program  during  the  previous  two 
years  that  it  must  register  with  the  State 
agency.  This  notification  shall  include, 
at  a  minimum: 

(i)  A  statement  that  registration  with 
the  State  agency  is  a  prerequisite  to 
participation  in  the  Program; 

(ii)  A  list  of  the  items  which  must  be 
submitted  with  the  application  for 
registration  as  set  forth  in  paragraph 
(g)(4)  of  this  section; 

(iii)  A  complete  description  of  the 
criteria  developed  by  the  State  agency 
for  determining  registrant  eligibility;  and 

(iv)  Any  other  information  necessary 
to  apply  for  registration. 
In  addition,  each  State  agency  shall  by 
February  1  issue  a  public  announcement 
of  the  registration  requirement,  including 
all  the  information  necessary  to  apply 
for  registration. 

(3)  Each  State  agency  shall  require 
food  service  management  companies 
submitting  applications  for  registration 
to  certify  that  the  information  submitted 
is  true  and  correct  and  that  the  food 
service  management  company  is  aware 
that  misrepresentation  may  result  in 
prosecution  under  applicable  State  and 
Federal  statutes. 

(4)  At  a  minimum  registration  shall 
require: 

(i)  Submission  of  the  food  service 
management  company's  name  and 
mailing  address  and  any  other  names 
under  which  the  company  has  operated 
during  the  past  two  years; 

(ii)  A  certification  that  the  food 
service  management  company  meets 
applicable  State  and  local  health,  safety, 
and  sanitation  standards; 

(iii)  Disclosure  of  present  company 
owners,  directors,  and  officers,  and  their 
relationship  in  the  past  two  years  to  any 
sponsor  or  food  service  management 
company  which  participated  in  the 
Program; 

(iv)  Records  of  contract  terminations, 
disallowances,  and  health,  safety,  and 
sanitation  code  violations  related  to 
Program  participation  during  the  past 
two  years; 

(v)  Records  of  any  other  contract 
terminations  and  health,  safety,  and 


sanitation  code  violations  during  the 
past  two  years; 

(vi)  The  address  or  addresses  of  the 
company's  food  preparation  and 
distribution  facilities  which  will  be  used 
in  the  Program  and  the  name  of  the  local 
official  responsible  for  the  operation  of 
these  facilities; 

(vii)  The  number  of  Program  meals 
which  can  be  prepared  in  each 
preparation  facility  during  a  twenty-four 
hour  period; 

(viii)  A  certification  that  the  food 
service  management  company  will 
operate  in  accordance  with  current 
Program  regulations; 

(ix)  A  statement  that  the  food  service 
management  company  understands  that 
it  will  not  be  paid  for  meals  which  are 
delivered  to  non-approved  sites,  or  for 
meals  which  are  delivered  to  approved 
sites  outside  of  the  agreed  upon  delivery 
time,  or  for  meals  that  do  not  meet  the 
meal  requirements  and  food 
specifications  contained  in  the  contract 
between  the  sponsor  and  the  food 
service  management  company; 

(x)  Submission  of  a  Certified  Public 
Accountant's  audit  report  if  an  audit 
was  performed  during  the  prior  yean 
and 

(xi)  A  statement  as  to  whether  the 
organization  is  a  minority  business 
enterprise.  A  minority  business 
enterprise  is  a  business  in  which: 

(A)  The  management  and  daily 
operations  of  the  business  are  controlled 
by  a  member  or  members  of  a  minority 
group  (minority  groups  are  Blacks, 
Hispanics,  American  Indians,  Alaskan 
Natives,  Orientals  and  Aleuts);  and 

(B)  At  least  51  percent  of  which  is 
owned  by  a  member  or  members  of  a 
minority  group.  If  the  business  is  a 
corporation,  at  least  51  percent  of  all 
classes  of  voting  stock  of  the 
corporation  must  be  owned  by  members 
of  a  minority  group;  if  the  business  is  a 
partnership,  at  least  51  percent  of  the 
partnership  must  be  owned  by  a 
member  or  members  of  a  minority  group. 

(5)  Prior  to  approving  a  food  service 
management  company's  request  for 
registration,  the  State  agency  shall 
provide  for  inspection  of  all  food 
preparation  facilities  listed  on  the 
application  for  registration,  except  those 
located  outside  the  State.  The  State 
agency  shall  promptly  notify  FNSRO  of 
the  name  and  location  of  any  out-of- 
State  facihty,  and  FNSRO  shall  ensure 
that  the  facility  is  inspected  prior  to 
registration.  The  purpose  of  the 
inspection  is  to  evalute  each  facility's 
suitability  for  preparation  of  Program 
meals.  The  State  agency  may  waive  this 
inspection  requirement  if  a  facility  was 
registered  during  the  previous  summer 


and  operated  in  accordance  with 
Program  requirements. 

(6)  No  food  service  management 
company  shall  be  registered  if  the  State 
agency  determines  that  the  company 
lacks  the  administrative  and  financial 
capability  to  perform  under  the  Program 
or  if  it  is  identifiable  through  its 
organization  or  principals  as  a  food 
service  management  company  which 
participated  in  the  Program  during  any 
previous  year  and  was  seriously 
deficient  in  its  Program  operation. 
Serious  deficiencies  which  are  grounds 
for  non-registration  include,  but  are  not 
limited  to.  any  of  the  following: 

(i)  Noncompliance  with  the  applicable 
bid  procedures,  contract  requirements, 
or  Program  regulations; 

(ii)  Submission  of  false  information  to 
the  State  agency; 

(iii)  Failure  to  conform  meal  deliveries 
to  meal  orders: 

(iv)  Delivery  of  a  significant  number 
of  meals  which  did  not  meet  contract 
requirements; 

(v)  Failure  to  maintain  adequate 
records; 

(vi)  Significant  health  code  violations 
which  were  not  corrected  upon 
reinspection; 

(vii)  Failure  to  deliver  meals;  or 

(viii)  The  conviction  of  any  officer, 
owner,  partner,  or  manager  of  the 
company  for  a  crime  in  connection  with 
a  prior  Program  operation. 

(7)  The  State  agency  shall  notify  in 
writing  each  food  service  management 
company  which  applied  for  registration 
of  its  determination  within  30  calendar 
days  of  reciving  the  complete 
application.  It  the  application  for 
registration  is  denied,  the  official 
making  the  determination  must  notify 
the  food  service  management  company 
in  writing,  stating  all  the  grounds  on 
which  the  State  agency  based  the 
denial. 

(8)  Each  State  agency  shall  submit 
information  to  FNS  regarding 
registration  of  food  service  management 
companies,  as  required  under  S  225.8(d). 

(9)  The  following  types  of  food  service 
management  companies  are  exempt 
from  the  requirement  for  registration: 

(i)  A  school  or  school  food  authority 
acting  as  a  food  service  management 
company;  and 

(ii)  A  food  service  management 
company  which  has  an  exclusive 
contract  with  a  school  or  school  food 
authority  for  year-round  service  and  has 
no  contracts  with  other  Program 
sponsors. 

(h)  Monitoring  of  food  service 
management  company  procurements.  (1) 
The  State  agency  shall  ensure  that 
sponsors'  food  service  management 


company  procurements  are  carried  out 
in  accordance  with  §§  225.15(g)  and 
225.17  of  this  part. 

(2)  Each  State  agency  shall  develop  a 
standard  form  of  contract  for  use  by 
sponsors  in  contracting  with  food 
service  management  companies. 
Sponsors  which  are  public  entities, 
sponsors  with  exclusive  year-round 
contracts  with  a  food  service 
management  company,  and  sponsors 
whose  food  service  management 
company  contract(8)  do  not  exceed 
$10,000  in  aggregate  value  may  use  their 
existing  or  usual  form  of  contract, 
provided  that  such  form  of  contract  has 
been  submitted  to  and  approved  by  the 
State  agency.  The  standard  contract 
developed  by  the  State  agency  shall 
expressly  and  without  exception 
provide  that: 

(i)  All  meals  prepared  by  a  food 
service  management  company  shall  be 
unitized,  with  or  without  milk  or  juice, 
unless  the  State  agency  has  approved, 
pursuant  to  paragraph  (h)(3)  of  this 
section,  a  request  for  exceptions  to  the 
unitizing  requirement  for  certain 
components  of  a  meal; 

(ii)  A  food  service  management 
company  entering  into  a  contract  with  a 
sponsor  under  the  Program  shall  not 
subcontract  for  the  total  meal,  with  or 
without  milk,  or  for  the  assembly  of  the 
meal; 

(iii)  The  sponsor  shall  provide  to  the 
food  service  management  company  a  list 
of  State  agency  approved  food  service 
sites,  along  with  the  approved  level  for 
the  number  of  meals  which  may  be 
claimed  for  reimbursement  for  each  site, 
established  under  9  225.6(d)(2),  and 
shall  notify  the  food  service 
management  company  of  all  sites  which 
have  been  approved,  cancelled,  or 
terminated  subsequent  to  the 
submission  of  the  initial  approved  site 
list  and  of  any  changes  in  the  approved 
level  of  meal  service  for  a  site.  Such 
notification  shall  be  provided  within  the 
time  limits  mutually  agreed  upon  in  the 
contract; 

(iv)  The  food  service  management 
company  shall  maintain  such  records 
(supported  by  invoices,  receipts,  or  other 
evidence)  as  the  sponsor  will  need  to 
meet  its  responsibilities  under  this  part, 
and  shall  submit  all  required  reports  to 
the  sponsor  promptly  at  the  end  of  each 
month,  unless  more  frequent  reports  are 
required  by  the  sponsor; 

(v)  The  food  ser\'ice  management 
company  shall  have  State  or  local  health 
certification  for  the  facility  in  which  it 
proposes  to  prepare  mealsr  for  use  in  the 
Program,  and  it  shall  ensure  that  health 
and  sanitation  requirements  are  met  at 
all  times.  In  addition,  the  food  8er\'ice 
management  company  shall  provide  for 


meals  which  it  prepares  to  be 
periodically  inspected  by  the  local 
health  department  or  an  independent 
agency  to  determine  bacteria  levels  in 
the  meals  being  served.  These  levels 
shall  conform  to  the  standards  which 
are  applied  by  the  local  health  authority 
with  respect  to  the  level  of  bacteria 
which  may  be  present  in  meals  served 
by  other  food  service  establishments  in 
the  locality.  The  results  of  the 
inspections  shall  be  submitted  promptly 
to  the  sponsor  and  to  the  State  agency: 

(vi)  The  meals  served  under  the 
contract  shall  conform  to  the  cycle 
menus  and  meal  quality  standards  and 
food  specifications  approved  by  the 
State  agency  and  upon  which  the  bid 
was  based; 

(vii)  The  books  and  records  of  the  - 
food  service  management  company 
pertaining  to  the  sponsor's  food  service 
operation  shall  be  available  for 
inspection  and  audit  by  representatives 
of  the  State  agency,  the  Department  and 
the  U.S.  General  Accounting  Office  at 
any  reasonable  time  and  place  for  a 
period  of  3  years  from  the  date  of  receipt 
of  final  payment  under  the  contract, 
except  that,  if  audit  or  investigation 
findings  have  not  been  resolved,  such 
records  shall  be  retained  until  all  issues 
raised  by  the  audit  or  investigation  have 
been  resolved; 

(viii)  The  sponsor  and  the  food  service 
management  company  shall  operate  in 
accordance  with  current  Program 
regulations; 

(ix)  The  food  service  management 
company  shall  be  paid  by  the  sponsor 
for  all  meals  delivered  in  accordance 
with  the  contract  and  this  part. 
However,  neither  the  Department  nor 
the  State  agency  assumes  any  liability 
for  payment  of  differences  between  the 
number  of  meals  delivered  by  the  food 
service  management  company  and  the 
number  of  meals  served  by  the  sponsor 
that  are  eligible  for  reimbursement; 

(x)  Meals  shall  be  delivered  in 
accordance  with  a  delivery  schedule 
prescribed  in  the  contract; 

(xi)  Increases  and  decreases  in  the 
number  of  meals  ordered  shall  be  made 
by  the  sponsor,  as  needed,  within  a  prior 
notice  period  mutually  agreed  upon; 

(xii)  All  meals  served  under  the 
Program  shall  meet  the  requirements  of 
§  225.16; 

(xiii)  In  cases  of  nonperformance  or 
noncompliance  on  the  part  of  the  food 
service  management  company,  the 
company  shall  pay  the  sponsor  for  any 
excess  costs  which  the  sponsor  may 
incur  by  obtaining  meals  from  another 
source; 

(xiv)  If  the  State  agency  requires  the 
sponsor  to  establish  a  special  account 
for  the  deposit  of  operating  costs 


payments  in  accordance  with  the 
conditions  set  forth  in  S  225.6(f).  the 
contract  shall  so  specify; 

(xv)  The  food  service  management 
company  shall  submit  records  of  all 
costs  incurred  in  the  sponsor's  food 
service  operation  in  sufficient  time  to 
allow  the  sponsor  to  prepare  and  submit 
the  claim  for  reimbursement  to  meet  the 
60-day  submission  deadline;  and 

(xvi)  The  food  service  management 
company  shall  comply  with  the 
appropriate  bonding  requirements,  as 
set  forth  in  S  225.15(g)  (6)  through  (8). 

(3)  All  meals  prepared  by  a  food 
service  management  company  shall  be 
unitized,  with  or  without  milk  or  juice, 
unless  the  sponsor  submits  to  the  State 
agency  a  request  for  exceptions  to  the 
unitizing  requirement  for  certain 
components  of  a  meal.  These  requests 
shall  be  sumitted  to  the  State  agency  in 
writing  in  sufficient  time  for  the  State 
agency  to  respond  prior  to  the  sponsor's 
advertising  for  bids.  The  State  agency 
shall  notify  the  sponsor  in  writing  of  its 
determination  in  a  timely  manner. 

(4)  Each  State  agency  shall  have  a 
representative  present  at  all  food 
service  management  company 
procurement  bid  openings  when 
sponsors  are  expected  to  receive  more 
than  $100,000  in  Program  payments. 

(5)  Copies  of  all  contracts  between 
sponsors  and  food  service  management 
companies,  along  with  a  certification  of 
independent  price  determination,  shall 
be  submitted  to  the  State  agency  prior  to 
the  beginning  of  Program  operations. 
Sponsors  shall  also  submit  to  the  State 
agency  copies  of  all  bids  received  and 
their  reason  for  selecting  the  food 
service  management  company  chosen. 

(6)  All  bids  in  an  amount  which 
exceeds  the  lowest  bid  shall  be 
submitted  to  the  State  agency  for 
approval  before  acceptance.  All  bids 
totaling  $100,000  or  more  shall  be 
submitted  to  the  State  agency  for 
approval  before  acceptance.  State 
agencies  shall  respond  to  a  request  for 
approval  of  such  bids  within  5  working 
days  of  receipt. 

(7)  Failure  by  a  sponsor  to  comply 
with  the  provisions  of  this  paragraph  or 
§  225.15(m)  shall  be  sufficient  grounds 
for  the  State  agency  to  terminate 
participation  by  the  sponsor  in 
accordance  with  §  225.18(b). 

(i)  Meal  pattern  exceptions.  The  State 
agency  shall  review  and  act  upon 
requests  for  exceptions  to  the  meal 
pattern  in  accordance  with  the 
guidelines  and  limitations  set  forth  in 
§  225.16. 
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§225.7    Program  monitoring  and 
assistance. 

(a)  Training.  Prior  to  the  beginning  of 
Program  operations,  each  State  agency 
shall  make  available  training  in  all 
necessary  areas  of  Program 
administration  to  sponsor  personnel, 
food  service  management  company 
representatives,  auditors,  and  health 
inspectors  who  will  participate  in  the 
Program  in  that  State.  Prior  to  Program 
operations,  the  State  agency  shall 
ensure  that  the  sponsor's  supervisory 
personnel  responsible  for  the  food 
service  receive  training  in  all  necessary 
areas  of  Program  administration  and 
operations.  This  training  shall  reflect  the 
fact  that  individual  sponsors  or  groups 
of  sponsors  require  different  levels  and 
areas  of  Program  training.  State 
agencies  are  encouraged  to  utilize  in 
such  training,  and  in  the  training  of  site 
personnel,  sponsor  personnel  who  have 
previously  participated  in  the  Program. 
Training  should  be  made  available  at 
convenient  locations. 

(b)  Program  materials.  Each  State 
agency  shall  develop  and  make 
available  all  necessary  Program 
materials  in  su^icient  time  to  enable 
applicant  sponsors  to  prepare 
adequately  for  the  Program. 

(c)  Food  specifications  and  meal 
quality  standards.  With  the  assistance 
of  the  Department,  each  State  agency 
shall  develop  and  make  available  to  all 
sponsors  minimum  food  specifications 
and  model  meal  quality  standards  which 
shall  become  part  of  all  contracts 
between  vended  sponsors  and  food 
service  management  companies. 

(d)  Program  monitoring  and 
assistance.  The  State  agency  shall 
conduct  Program  monitoring  and 
provide  Program  assistance  according  to 
the  following  provisions: 

(1)  Pre-approval  visits.  The  State 
agency  shall  conduct  pre-approval  visits 
of  sponsors  and  sites,  as  specified 
below,  to  assess  the  applicant  sponsor's 
or  site's  potential  for  successful  Program 
operations  and  to  verify  information 
provided  in  application.  The  State 
agency  shall  visit  prior  to  approval: 

(i]  All  applicant  sponsors  which  did 
not  participate  in  the  program  in  the 
prior  year.  However,  if  a  sponsor  is  a 
school  food  authority,  has  been 
reviewed  by  the  State  agency  under  the 
National  School  Lunch  Program  during 
the  preceding  12  months,  and  had  no 
significant  deficiencies  noted  in  that 
review,  a  pre-approval  visit  may  be 
conducted  at  the  discretion  of  the  State 
agency, 

(ii)  All  applicant  sponsors  which,  as  a 
result  of  operational  problems  noted  in 
the  prior  year,  the  State  agency  has 


determined  need  a  pre-approval  visit; 
and 

(iii)  All  proposed  nonschool  sites  with 
an  expected  average  daily  attendance  of 
300  children  or  more  which  did  not 
participate  in  the  Program  in  the  prior 
year. 

(2)  Sponsor  and  site  reviews.  The 
State  agency  shall  review  sponsors  and 
sites  to  ensure  compliance  with  Program 
regulations,  the  Department's 
nondiscrimination  regulations  (7  CFR 
Part  15)  and  any  other  applicable 
instructions  issued  by  the  Department. 
In  determining  which  sponsors  or  sites 
to  review  under  this  paragraph,  the 
State  agency  shall,  at  a  minimum, 
consider  the  sponsors'  and  sites' 
previous  participation  in  the  Program, 
their  current  and  previous  Program 
performance,  and  the  results  of  any 
previous  review  of  the  sponsor  and 
sites.  Reviews  shall  be  conducted  as 
follows: 

(i)  State  agencies  shall  review  an 
average  of  15  percent  of  the  following 
sponsors'  sites  during  their  first  four 
weeks  of  operation: 

(A)  Sponsors  which  have  10  or  more 
sites  and  which  did  not  operate  the 
Program  in  the  prior  year,  and 

(B)  Other  sponsors  of  10  or  more  sites 
which  are  determined  by  the  State 
agency  to  need  early  reviews. 

(ii)  In  addition,  the  State  agency  shall 
conduct  the  following  review  at  least 
once  during  the  Program: 

(A)  For  all  remaining  sponsors  with  10 
or  more  sites,  an  average  of  at  least  15 
percent  of  their  sites;  and 

(B)  For  70  percent  of  sponsors  with 
fewer  then  10  sites,  an  average  of  at 
least  10  percent  of  their  sites. 

(3)  Follow-up  reviews.  The  State 
agency  shall  conduct  follow-up  reviews 
of  sponsors  and  sites  as  necessary. 

(4)  Monitoring  system.  Each  State 
agency  shall  develop  and  implement  a 
monitoring  system  to  ensure  that 
sponsors,  including  site  personnel,  and 
the  sponsor's  food  service  management 
company,  if  applicable,  immediately 
receive  a  copy  of  any  review  reports 
which  indicate  Program  violations  and 
which  could  result  in  a  Program 
disallowance. 

(5)  Records.  Documentation  of 
Program  assistance  and  the  results  of 
such  assistance  shall  be  maintained  on 
file  by  the  State  agency. 

(6)  Food  service  management 
company  facility  visits.  As  a  part  of  the 
review  of  any  vended  sponsor  which 
contracts  for  the  preparation  of  meals, 
the  State  agency  shall  inspect  the  food 
service  management  company's 
facilities.  Each  State  agency  shall 
establish  an  order  of  priority  for  visiting 
facilities  at  which  food  is  prepared  for 


the  Program.  The  State  agency  shall 
respond  promptly  to  complaints 
concerning  facilities.  If  a  food  service 
management  company  fails  to  correct 
violations  noted  by  the  State  agency 
during  a  review,  the  State  agency  shall 
notify  the  sponsor  and  the  food  service 
management  company  that 
reimbursement  shall  not  be  paid  for 
meals  prepared  by  the  food  service 
management  company  after  a  date 
specified  in  the  notification.  Funds 
provided  for  in  §  225.5(f)  may  be  used 
for  conducting  food  service  management 
company  facility  inspections. 

(7)  Forms  for  reviews  by  sponsors. 
Each  State  agency  shall  develop  and 
provide  monitor  review  forms  to  all 
approved  sponsors.  These  forms  shall  be 
completed  by  sponsor  monitors.  The 
monitor  review  form  shall  include,  but 
not  be  limited  to,  the  time  of  the 
reviewer's  arrival  and  departure,  the  site 
supervisor's  signature,  a  certification 
statement  to  be  signed  by  the  monitor, 
the  number  of  meals  prepared  or 
delivered,  the  number  of  meals  served  to 
children,  the  deficiencies  noted,  the 
corrective  actions  taken  by  the  sponsor, 
and  the  date  of  such  actions. 

(tj)  Corrective  actions.  Corrective 
actions  which  the  State  agency  may 
take  when  Program  violations  are 
observed  during  the  conduct  of  a  review 
are  discussed  in  §  225.11.  The  State 
agency  shall  conduct  follow-up  reviews 
as  appropriate  when  corrective  actions 
are  required. 

(e)  Other  facility  inspections  and 
meal  quality  tests.  In  addition  to  those 
inspections  required  by  paragraph  (d)(6) 
of  this  section,  the  State  agency  may 
also  conduct,  or  arrange  to  have 
conducted:  Inspections  of  self- 
preparation  and  vended  sponsors'  food 
preparation  facilities;  inspections  of 
food  service  sites;  and  meal  quality 
tests.  The  procedures  for  carrying  out 
these  inspections  and  tests  shall  be 
consistent  with  procedures  used  by  local 
health  authorities.  For  inspections  of 
food  service  management  companies' 
facilities  not  conducted  by  State  agency 
personnel,  copies  of  the  results  shall  be 
provided  to  the  State  agency.  The 
company  and  the  sponsor  shall  also 
immediately  receive  a  copy  of  the 
results  of  these  inspections  when 
corrective  action  is  required.  If  a  food 
service  management  company  fails  to 
correct  violations  noted  by  the  State 
agency  during  a  review,  the  State 
agency  shall  notify  the  sponsor  and  the 
food  service  management  company  that 
reimbursement  shall  not  be  paid  for 
meals  prepared  by  the  food  service 
management  company  after  a  date 
specified  in  the  notification.  Funds 


provided  for  in  §  225.5(f)  may  be  used 
for  conducting  these  inspections  and 
tests. 

(f)  Financial  management.  Each  State 
agency  shall  establish  a  financial 
management  system,  in  accordance  with 
the  Department's  Uniform  Financial 
Assistance  Regulations  (7  CFR  Part 
3015)  and  FNS  guidance,  to  identify 
allowable  Program  costs  and  to 
establish  standards  for  sponsor 
recordkeeping  and  reporting.  The  State 
agency  shall  provide  guidance  on  these 
financial  management  standards  to  each 
sponsor. 

(g)  Nondiscrimination.  (1)  Each  State 
agency  shall  comply  with  all 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  IX  of  the 
Education  Amendments  of  1972,  section 
504  of  the  Rehabilitation  Act  of  1973,  the 
Age  Discrimination  Act  of  1975,  and  the 
Department's  regulations  concerning 
nondiscrimination  (7  CFR  Parts  15, 15a 
and  15b),  including  requirements  for 
racial  and  ethnic  participation  data 
collection,  public  notification  of  the 
nondiscrimination  policy,  and  reviews 
to  assure  compliance  with  such  policy, 
to  the  end  that  no  person  shall,  on  the 
grounds  of  race,  color,  national  origin, 
sex,  age,  or  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  under,  the  Program. 

(2)  Complaints  of  discrimination  filed 
by  applicants  or  participants  shall  be 
referred  to  FNS  or  the  Secretary  of 
Agriculture,  Washington.  DC  20250.  A 
State  agency  which  has  an  established 
grievance  or  complaint  handling 
procedure  may  resolve  sex  and 
handicap  discrimination  complaints 
before  referring  a  report  to  FNS. 

S  225J    Records  and  reports. 

(a)  Each  State  agency  shall  maintain 
complete  and  accurate  current 
accounting  records  of  its  Program 
operations  which  will  adequately 
identify  funds  authorizations, 
obligations,  unobligated  balances, 
assets,  liabilities,  income,  claims  against 
sponsors  and  efforts  to  recover 
overpayments,  and  expenditures  for 
administrative  and  operating  costs. 
These  records  shall  be  retained  for  a 
period  of  three  years  after  the  date  of 
the  submission  of  the  final  Program 
Operations  and  Financial  Status  Report 
(SF-269),  except  that,  if  audit  findings 
have  not  been  resolved,  the  affected 
records  shall  be  retained  beyond  the 
three  year  period  until  such  time  as  any 
issues  raised  by  the  audit  findings  have 
been  resolved.  The  State  agency  shall 
also  retain  a  complete  record  of  each 
review  or  appeal  conducted,  as  required 
under  {  225.13,  for  a  period  of  three 


years  following  the  date  of  the  final 
determination  on  the  review  or  appeal. 
Records  may  be  kept  in  their  original 
form  or  on  microfilm. 

(b)  Each  State  agency  shall  submit  to 
FNS  a  final  report  on  the  Summer  Food 
Service  Program  Operations  (FNS-418) 
for  each  month  no  more  than  90  days 
following  the  last  day  of  the  month 
covered  by  the  report.  States  shall  not 
receive  Program  funds  for  any  month  for 
which  the  final  report  is  not  postmarked 
and/or  submitted  within  this  time  limit 
unless  FNS  grants  an  exception.  Upward 
adjustments  to  a  State's  report  shall  not 
be  made  after  90  days  from  the  month 
covered  by  the  report  unless  authorized 
by  FNS.  Downward  adjustments  shall 
always  be  made  without  FNS 
authorization,  regardless  of  when  it  is 
determintd  that  such  adjustments  need 
to  be  made.  Adjustments  to  a  State's 
report  shall  be  reported  to  FNS  in 
accordance  with  procedures  established 
by  FNS.  Each  State  agency  shall  also 
submit  to  FNS  a  quarterly  Financial 
Status  Report  {SF-269)  on  the  use  of 
Program  funds.  Such  reports  shall  be 
submitted  no  later  than  30  days  after  the 
end  of  each  fiscal  year  quarter. 
Obligations  shall  be  reported  only  for 
the  fiscal  year  in  which  they  occur. 
Action  may  be  taken  against  the  State 
agency,  in  accordance  with  §  225.5(a)(1). 
for  failure  to  submit  accurate  and  timely 
reports. 

(c)  The  State  agency  must  submit  to 
FNS  a  final  Financial  Status  Report  no 
later  than  120  days  after  the  end  of  the 
fiscal  year,  on  a  form  (SF-269)  provided 
by  FNS.  Any  requested  increase  in 
reimbursement  levels  for  a  fiscal  year 
resulting  from  corrective  action  taken 
after  submission  of  the  final  Program 
Operations  and  Financial  Status  Reports 
shall  be  submitted  to  FNS  for  approval. 
The  request  shall  be  accompanied  by  a 
written  explanation  of  the  basis  for  the 
adjustment  and  the  actions  taken  to 
minimize  the  need  for  such  adjustments 
in  the  future.  If  FNS  approves  such  an 
increase,  it  will  make  payment,  subject 
to  availability  of  funds.  Any  reduction  in 
reimbursement  for  that  fiscal  year 
resulting  from  corrective  action  taken 
after  submission  of  the  final  fiscal  year 
Program  Operations  and  Financial 
Status  Reports  shall  be  handled  in 
accordance  with  the  provisions  of 

S  225.12(d),  except  that  amounts 
recovered  may  not  be  used  to  make 
Program  payments. 

(d)  By  October  15,  each  State  agency 
shall  submit  to  FNS.  on  a  form  provided 
by  FNS.  information  concerning  each 
food  service  management  company 
which  applied  to  the  State  agency  for 
registration  for  that  calendar  year's 
Program.  This  information  shall  be  made 


available  to  State  agencies  upon  request 
in  order  to  ensure  that  only  qualified 
food  service  management  companies 
contract  for  services  in  all  States.  FNS 
shall  allow  any  food  service 
management  company  to  review  the 
information  concerning  that  company 
which  was  submitted  to  FNS  in 
accordance  with  this  paragraph. 

§  225.9    Program  assistance  to  sponsors. 

(a)  Start-up  payments.  At  their 
discretion.  State  agencies  may  make 
start-up  payments  to  sponsors  which 
have  executed  Program  agreements. 
Start-up  payments  shall  not  be  made 
more  than  two  months  before  the 
sponsor  is  scheduled  to  begin  food 
service  operations  and  shall  not  exceed 
20  percent  of  the  sponsor's  approved 
administrative  budget.  The  amount  of 
the  start-up  payment  shall  be  deducted 
from  the  first  advance  payment  for 
administrative  costs  or.  if  the  sponsor 
does  not  receive  advance  payments, 
from  the  first  administrative 
reimbursement. 

(b)  Commodity  assistance.  (1) 
Sponsors  eligible  to  receive  commodities 
under  the  Program  include:  Self- 
preparation  sponsors;  sponsors  which 
have  entered  into  an  agreement  with  a 
school  or  school  food  authority  for  the 
preparation  of  meals;  and  sponsors 
which  are  school  food  authorities  and 
have  competitively  procured  Program 
meals  from  the  same  food  ser\'ice 
management  company  from  which  they 
competitively  procured  meals  for  the 
National  School  Lunch  Program  during 
the  last  period  in  which  school  was  in 
session.  The  State  agency  shall  make 
available  to  these  sponsors  information 
on  available  commodities.  Sponsors 
shall  use  in  the  Program  food  donated 
by  the  Department  and  accepted  by 
sponsors. 

(2)  Not  later  than  June  1  of  each  year, 
State  agencies  shall  prepare  a  list  of  the 
sponsors  which  are  eligible  to  receive 
commodities  and  the  average  daily 
number  of  eligible  meals  to  be  served  by 
each  of  these  sponsors.  If  the  State 
agency  does  not  handle  the  distribution 
of  commodities  donated  by  the 
Department,  this  list  shall  be  forwarded 
to  the  agency  of  the  State  responsible 
for  the  distribution  of  commodities.  The 
State  agency  shall  be  responsible  for 
promptly  revising  the  list  to  refiect 
additions  or  terminations  of  sponsors 
and  for  adjusting  the  average  daily 
participation  data  as  it  deems 
necessary. 

(c)  Advance  payments.  At  the 
sponsor's  request.  State  agencies  shall 
make  advance  payments  to  assist 
sponsors  in  meeting  operating  costs  and 
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administrative  expenses.  For  sponsor 
operating  under  a  continuous  school 
calendar,  ail  advance  payments  shall  be 
forwarded  on  the  first  day  of  each 
month  of  operation.  Advance  payments 
shall  be  made  by  the  dates  speciHed  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
for  all  other  sponsors  whose  requests 
are  received  at  least  30  days  prior  to 
those  dates.  Requests  received  less  than 
30  days  prior  to  those  dates  shall  be 
acted  upon  within  30  days  of  receipt. 
When  making  advance  payments.  State 
agencies  shall  observe  the  following 
criteria: 

(1)  Operating  costs,  (i)  State  agencies 
shall  make  advance  payments  for 
operating  costs  by  June  1,  July  15.  and 
August  15.  To  be  eligible  for  the  second 
advance  payment,  the  sponsor  must 
have  conducted  training  sessions 
covering  Program  duties  and 
responsibilities  for  its  own  personnel 
and  for  site  personnel.  A  sponsor  shall 
not  receive  advance  operating  cost 
payments  for  any  month  in  which  it  will 
participate  in  the  Program  for  less  than 
ten  days. 

(ii)  To  determine  the  amount  of  the 
advance  payment  to  any  sponsor,  the 
State  agency  shall  employ  whichever  of 
the  following  methods  will  result  in  the 
larger  payment: 

(A)  The  total  operating  costs  paid  to 
the  sponsor  for  the  same  calendar 
month  in  the  preceding  year,  or 

(B)  For  vended  sponsors,  50  percent  of 
the  amount  determined  by  the  State 
agency  to  be  needed  that  month  for 
meals,  and,  for  self-preparation 
sponsors,  65  percent  of  the  amount 
determined  by  the  State  agency  to  be 
needed  that  month  for  meals. 

(2)  Administrative  costs,  (i)  State 
agencies  shall  make  advance  payments 
for  administrative  costs  by  June  1  and 
July  15.  To  be  eligible  for  the  second 
advance  payment,  the  sponsor  must 
certify  that  it  is  operating  the  number  of 
sites  for  which  the  administrative 
budget  was  approved  and  that  its 
projected  administrative  costs  do  not 
differ  significantly  from  the  approved 
budget.  A  sponsor  shall  not  receive 
advance  administrative  costs  payments 
for  any  month  in  which  it  will 
participate  in  the  Program  for  less  than 
10  days.  However,  if  a  sponsor  operates 
for  less  than  10  days  in  June  but  for  at 
least  10  days  in  August,  the  second 
advance  administrative  costs  payment 
shall  be  made  by  August  15. 

(ii)  Each  payment  shall  equal  one- 
third  of  the  total  amount  which  the  State 
agency  determines  the  sponsor  will  need 
to  administer  its  program.  For  sponsors 
which  will  operate  for  10  or  more  days 
in  only  one  month  and,  therefore,  will 
qualify  for  only  one  advance 


administrative  costs  payment,  the 
payment  shall  be  no  less  than  one-half, 
and  no  more  than  two-thirds,  of  the  total 
amount  which  the  State  agency 
determines  the  sponsor  will  need  to 
administer  its  program. 

(3)  Advance  payment  estimates. 
When  determining  the  amount  of 
advance  payments  payable  to  the 
sponsor,  the  State  agency  shall  make  the 
best  possible  estimate  based  on  the 
sponsor's  request  and  any  other 
available  data.  Under  no  circumstances 
may  the  amount  of  the  advance  payment 
for  operating  or  administrative  costs 
exceed  the  amount  estimated  by  the 
State  agency  to  be  needed  by  the 
sponsor  to  meet  operating  or 
administrative  costs,  respectively. 

(4)  Limit.  The  sum  of  the  advance 
operating  and  administrative  costs 
payments  to  a  sponsor  for  any  one 
month  shall  not  exceed  $40,000  unless 
the  State  agency  determines  that  a 
larger  payment  is  necessary  for  the 
effective  operation  of  the  Program  and 
the  sponsor  demonstrates  sufficient 
administrative  and  managerial 
capability  to  justify  a  larger  payment. 

(5)  Deductions  from  advance 
payments.  The  State  agency  shall 
deduct  from  either  advance  operating 
payments  or  advance  administrative 
payments  the  amount  of  any  previous 
payment  which  is  under  dispute  or 
which  is  part  of  a  demand  for  recovery 
under  S  225.12. 

(6)  Withholding  of  advance  payments. 
If  the  State  agency  has  reason  to  believe 
that  a  sponsor  will  not  be  able  to  submit 
a  valid  claim  for  reimbursement 
covering  the  month  for  which  advance 
payments  have  already  been  made,  the 
subsequent  month's  advance  payment 
shall  be  withheld  until  a  valid  claim  is 
received. 

(7)  Repayment  of  excess  advance 
payments.  Upon  demand  of  the  State 
agency,  sponsors  shall  repay  any 
advance  Program  payments  in  excess  of 
the  amount  cited  on  a  valid  claim  for 
reimbursement. 

(d)  Reimbursements.  Sponsors  shall 
not  be  eligible  for  reimbursements  for 
operating  and  administrative  costs 
unless  they  have  executed  an  agreement 
with  the  State  agency.  All 
reimbursements  shall  be  in  accordance 
with  the  terms  of  this  agreement. 
Reimbursements  shall  not  be  paid  for 
meals  served  at  a  site  before  the 
sponsor  has  received  written 
notification  that  the  site  has  been 
approved  for  participation  in  the 
Program.  Income  accruing  to  a  sponsor's 
program  shall  be  deducted  from 
combined  operating  and  administrative 
costs.  The  State  agency  may  make  full 
or  partial  reimbursement  upon  receipt  of 


a  claim  for  reimbursement,  but  shall  first 
make  any  necessary  adjustments  in  the 
amount  to  be  paid.  The  following 
requirements  shall  be  observed  in 
submitting  and  paying  claims: 

(1)  No  reimbursement  may  be  issued 
until  the  sponsor  certifies  that  it 
operated  all  sites  for  which  it  is 
approved  and  that  there  has  been  no 
significant  change  in  its  projected 
administrative  costs  since  its  preceding 
claim  and,  for  a  sponsor  receiving  an 
advance  payment  for  only  one  month, 
that  there  has  been  no  significant 
change  in  its  projected  administrative 
cost  since  its  initial  advance 
administrative  costs  payment. 

(2)  Sponsors  which  operate  less  than 
10  days  in  the  final  month  of  operations 
shall  submit  a  combined  claim  for  the 
final  month  and  the  immediate 
preceding  month  within  60  days  of  the 
last  day  of  operation. 

(3)  The  State  agency  shall  forward 
reimbursements  within  45  days  of 
receiving  valid  claims.  If  a  claim  is 
incomplete  or  invalid,  the  State  agency 
shall  return  the  claim  to  the  sponsor 
within  30  days  with  an  explanation  of 
the  reason  for  disapproval.  If  the 
sponsor  submits  a  revised  claim,  final 
action  shall  be  completed  within  45  days 
of  receipt. 

(4)  Claims  for  reimbursement  shall 
report  information  in  accordance  with 
the  financial  management  system 
established  by  the  State  agency,  and  in 
sufficient  detail  to  justify  the 
reimbursement  claimed  and  to  enable 
the  State  agency  to  provide  the  Reports 
of  Summer  Food  Service  Program 
Operations  required  under  §  225.8(b].  In 
submitting  a  claim  for  reimbursement, 
each  sponsor  shall  certify  that  the  claim 
is  correct  and  that  records  are  available 
to  support  this  claim.  Failure  to  maintain 
such  records  may  be  grounds  for  denial 
of  reimbursement  for  meals  served  and/ 
or  administrative  costs  claimed  during 
the  period  covered  by  the  records  in 
question.  The  cost  of  meals  served  to 
adults  performing  necessary  food 
service  labor  may  be  included  in  the 
claim.  Under  no  circumstances  may  a 
sponsor  claim  the  cost  of  any 
disallowed  meals  as  operating  costs. 

(5J  A  final  Claim  for  Reimbursement 
shall  be  postmarked  and/or  submitted 
to  the  State  agency  not  later  than  60 
days  after  the  last  day  of  the  month 
covered  by  the  claim.  State  agencies 
may  establish  shorter  deadlines  at  their 
discretion.  Claims  not  filed  within  the  60 
days  deadline  shall  not  be  paid  with 
Program  funds  unless  FNS  determines 
that  an  exception  should  be  granted. 
The  State  agency  shall  promptly  take 
corrective  action  with  respect  to  any 
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Claim  for  Reimbursement  as  determined 
necessary  through  its  claim  review 
process  or  otherwise.  In  taking  such 
corrective  action.  State  agencies  may 
make  upward  adjustments  in  Program 
funds  claimed  on  claims  filed  within  the 
60  day  deadline  if  such  adjustments  are 
completed  within  90  days  of  the  last  day 
of  the  month  covered  by  the  claim  and 
are  refiected  in  the  final  Program 
Operations  Report  (FNS-418).  Upward 
adjustments  in  Program  funds  claimed 
which  are  not  reflected  in  the  final  FNS- 
418  for  the  month  covered  by  the  claim 
caimot  be  made  imless  authorized  by 
FNS.  Downward  adjustments  in  Program 
funds  claimed  shall  always  be  made 
without  FNS  authorization,  regardless  of 
when  it  is  determined  that  sudi 
adjustments  are  necessary. 

(6)  Payments  to  a  sponsor  for 
operating  costs  shall  equal  the  lesser  of 
the  following  totals: 

(i)  The  actual  operating  costs  incurred 
by  the  sponsor;  or  . 

(ii)  The  sum  of  the  amounts  derived 
by  multiplying  the  number  of  means  by 
type,  actually  served  under  the 
sponsor's  program  to  eligible  children  by 
the  current  rates  for  each  meal  type,  as 
adjusted  in  accordance  with  paragraph 
(d](8}  of  this  section. 

(7)  Payments  to  a  sponsor  for 
administrative  costs  shall  equal  the 
lowest  of  the  following  totals: 

(i)  The  amount  estimated  in  the 
sponsor's  approved  administrative 
budget  (taking  into  account  any 
amendments); 

(ii)  The  actual  administrative  costs 
incurred  by  the  sponsor  or 

(iii)  The  stun  of  the  amoimts  derived 
by  multiplying  the  ntmiber  of  means,  by 
type,  actually  served  under  the 
sponsor's  program  to  eligible  children  by 
the  current  administrative  rates  for  each 
meal  type,  as  adjusted  in  accordance 
with  paragraph  (d)(8)  of  the  section. 
Sponsors  shall  be  eligible  to  receive 
additional  administrative 
reimbursement  for  each  meal  served  to 
participating  children  at  rural  or  self- 
preparation  sites,  and  the  rates  for  such 
additional  administrative 
reimbursement  shall  be  adjusted  in 
accordance  with  paragraph  (d)(8)  of  this 
section. 

(8)  Each  January  1,  FNS  shall  publish 
a  notice  in  the  Federal  Register 
announcing  any  adjustment  to  the 
reimbursement  rates  described  in 
paragraphs  (d)(6)(ii)  and  (d)(7)(iii)  of  this 
section.  Adfustments  shall  be  based 
upon  changes  in  the  series  for  food 
away  from  home  of  the  Consumer  Price 
Index  for  all  Urban  Consumers  since  the 
establishment  of  the  rates. 

(g)  Sponsors  of  camps  shall  be 
reimbursed  only  for  meals  served  to 


children  in  camps  whose  eligibility  for 
Program  meals  is  documented. 

(10)  If  a  State  agency  has  reason  to 
believe  that  a  sponsor  or  food  service 
management  company  has  engaged  in 
unlawful  acts  in  connection  with 
Program  operations,  evidence  found  in 
audits,  reviews,  or  investigations  shall 
be  a  basis  for  nonpayment  of  the 
applicable  sponsor's  claims  for 
re  i  mbursemen  t 

(e)  The  sponsor  may  claim 
reimbursement  for  any  meals  which  are 
examined  for  meal  quality  by  the  State 
agency,  auditors,  or  local  health 
authorities  and  found  to  meet  the 
pattern  requirements. 

(f)  The  sponsor  shall  not  claim 
reimbursement  for  meals  served  to 
children  at  any  site  in  excess  of  the 
site's  approved  level  of  meal  service,  if 
one  has  been  established  under 

S  225.6(d)(2).  However,  the  total  number 
of  meals  for  which  operating  costs  are 
claimed  may  exceed  the  approved  level 
of  meal  service  if  the  meals  exceeding 
this  level  were  served  to  adults 
performing  necessary  food  service  labor 
in  accordance  with  paragraph  (d)(4)  of 
this  section.  In  reviewing  a  sponsor's 
claim,  the  State  agency  shall  ensure  that 
reimbursements  for  second  meals  are 
limited  to  the  percentage  tolerance 
estabUshed  in  S  225.15(b)(4). 

§225.10    Audits  and  managamwit 
evaiuationa. 

(a)  Audits.  State  agencies  shall 
arrange  for  audits  of  their  own 
operations  to  be  conducted  in 
accordance  tvith  the  Department's 
Uniform  Federal  Assistance  Regulations 
(7  CFR  Part  3015).  Unless  otherwise 
exempt,  sponsors  shall  arrange  for 
audits  to  be  conducted  in  accordance 
with  7  CFR  Part  3015.  State  agencies 
shall  provide  GIG  with  full  opportimity 
to  audit  the  State  agency  and  sponsors. 
Each  State  agency  shall  make  available 
its  records,  including  records  of  the 
receipt  and  expenditure  of  funds,  upon  a 
reasonable  request  from  GIG.  While 
GIG  shall  rely  to  the  fullest  extent 
feasible  upon  State-sponsored  audits  of 
sponsors,  it  shall,  when  considered 
necessary, 

(1)  Make  audits  on  a  State-wide  basis, 

(2)  Perform  on-site  test  audits,  and 

(3)  Review  audit  reports  and  related 
working  papers  of  audits  performed  by 
or  for  State  agencies. 

(b)  Management  evaluations.  (1)  State 
agencies  shall  provide  FNS  with  full 
opportunity  to  conduct  management 
evaluations  (including  visits  to 
sponsors)  of  all  operations  of  the  State 
agency.  Each  State  agency  shall  make 
available  its  records,  including  records 
of  the  receipts  and  expenditures  of 


funds,  upon  a  reasonable  request  by 
FNS. 

(2)  The  State  Agency  shall  fully 
respond  to  any  recommendations  made 
by  FNSRO  pursuant  to  the  management 
evalaution. 

(3)  FNSRO  may  require  the  State 
agency  to  submit  on  20  days  notice  a 
corrective  action  plan  regarding  serious 
problems  observed  during  any  phase  of 
the  management  evaluation. 

(c)  Disregards.  In  conducting 
management  evaluations  or  audits  for 
any  fiscal  year,  the  State  agency,  FNS  or 
GIG  may  disregard  overpayment  which 
does  not  exceed  $100  or.  in  the  case  of 
State  agency  administered  programs, 
does  not  exceed  the  amoimt  established 
by  State  law,  regulations  or  procedures 
as  a  minimum  for  which  claims  will  be 
made  for  State  losses  generally.  No 
overpayment  shall  be  disregarded, 
however,  when  there  are  unpaid  claims 
for  the  same  fiscal  year  from  which  the 
overpayment  can  be  deducted  or  when 
there  is  substantial  evidence  of  violation 
of  criminal  law  or  civil  fraud  statutes. 


$225.11    Convcllv*  action  I 

(a)  Purpose.  The  provisions  in  this 
section  shall  be  used  by  the  State 
agency  to  improve  Program 
performance. 

(b)  Investigations.  Each  State  agency 
shall  promptly  investigate  complaints 
received  or  irregularities  noted  in 
connection  with  the  operation  of  the 
Program,  and  shall  take  appropriate 
action  to  correct  any  irregularities.  The 
State  agency  shall  maintain  on  file  all 
evidence  relating  to  such  investigations 
and  actions.  The  State  agency  shall 
inform  the  appropriate  FNSRO  of  any 
suspected  fraud  or  criminal  abuse  in  the 
Program  which  would  result  in  a  loss  or 
misuse  of  Federal  fimds.  The 
Department  may  make  investigations  at 
the  request  of  the  State  agency,  or  where 
the  Department  determines 
investigations  are  appropriate. 

(c)  Denial  of  applications  and 
termination  of  sponsors.  Except  as 
specified  below,  the  State  agency  shall 
not  enter  into  an  agreement  with  any 
applicant  sponsor  identifiable  through 
its  corporate  organization,  officers, 
employees,  or  otherwise,  as  an 
institution  which  participated  in  any 
Federal  child  nutrition  program  and  was 
seriously  deficient  in  its  operation  of 
any  such  program.  The  State  agency 
shall  terminate  the  Program  agreement 
with  any  sponsor  which  it  determines  to 
be  seriously  deficient.  However,  the 
State  agency  shall  afford  a  sponsor 
reasonable  opportimity  to  correct 
problems  before  terminating  the  sponsor 
for  being  seriously  deficient.  The  State 


4ai90 


Federal  Register  /  Vol.  53,  No.  230  /  Wednesday.  November  30,  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  230  /  Wednesday.  November  30.  1988  /  Proposed  Rules  48391 


il« 


agency  may  approve  the  application  of  a 
sponsor  which  has  been  disapproved  or 
terminated  in  prior  years  in  accordance 
with  this  paragraph  if  the  sponsor 
demonstrates  to  the  satisfaction  of  the 
State  agency  that  the  sponsor  has  taken 
appropriate  corrective  actions  to 
prevent  recurrence  of  the  deficiencies. 
Serious  deficiencies  which  are  grounds 
for  disapproval  of  applications  and  for 
termination  include,  but  are  not  limited 
to.  any  of  the  following: 

(1)  Noncompliance  with  the  applicable 
bid  procedures  and  contract 
requirements  of  Federal  child  nutrition 
program  regulations: 

(2)  The  submission  of  false 
information  to  the  State  agency;. 

(3)  Failure  to  return  to  the  State 
agency  any  start-up  or  advance 
payments  which  exceeded  the  amount 
earned  for  serving  meals  in  accordance 
with  this  Part,  or  failure  to  submit  all 
claims  for  reimbursement  in  any  prior 
year,  provided  that  failure  to  return  any 
advance  payments  for  months  for  which 
claims  for  reimbursement  are  under 
dispute  from  any  prior  year  shall  not  be 
grounds  for  disapproval  in  accordance 
with  this  paragraph. 

(4)  Program  violations  at  a  significant 
proportion  of  the  sponsor's  sites.  Such 
violations  include,  but  are  not  limited  to, 
the  following: 

(i)  Noncompliance  with  the  meal 
service  time  restrictions  set  forth  at 
S  225.18(c); 

(ii)  Failure  to  maintain  adequate 
records; 

(iii)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  niunber  of 
participating  children; 

(iv)  The  simultaneous  service  of  more 
than  one  meal  to  any  child; 

(v)  The  claiming  of  Program  payments 
for  meals  not  served  to  participating 
children; 

(vi)  Service  of  a  significant  number  of 
meals  which  did  not  include  required 
quantities  of  all  meal  components; 

(vii)  Excessive  instance  of  off-site 
meal  consumption; 

(viii)  Continued  use  of  food  service 
management  companies  that  are  in 
violation  of  health  codes. 

(d)  Meal  service  restriction.  With  the 
exception  for  residential  camps  set  forth 
at  9  225.16(b)(l)(ii),  the  State  agency 
shall  restrict  to  one  meal  service  per 
day: 

(1)  Any  food  service  site  which  is 
determined  to  be  in  violation  of  the  time 
restrictions  for  meal  service  set  forth  at 
S  225.16(c)  when  corrective  action  is  not 
taken  within  a  reasonable  time  as 
determined  by  the  State  agency;  and 

(2)  All  sites  imder  a  sponsor  if  more 
than  20  percent  of  the  sponsor's  sites  are 


determined  to  be  in  violation  of  the  time 
restrictions  set  forth  at  S  225.16(c). 
If  this  action  results  in  children  not 
receiving  meals  under  the  Program,  the 
State  agency  shall  make  reasonable 
effort  to  locate  another  source  of  meal 
service  for  these  children. 

(e)  MeaJ  disallowances.  (1)  If  the 
State  agency  determines  that  a  sponsor 
has  failed  to  plan,  prepare,  or  order 
meals  with  the  objective  of  providing 
only  one  meal  per  child  at  each  meal 
service  at  a  site,  the  State  agency  shall 
disallow  the  number  of  children's  meals 
prepared  or  ordered  in  excess  of  the 
number  of  children  served. 

(2)  If  the  State  agency  observes  meal 
service  violations  during  the  conduct  of 
a  site  review,  the  State  agency  shall 
disallow  as  meals  served  to  children  all 
of  the  meals  observed  to  be  in  violation. 

(3)  The  State  agency  shall  also 
disallow  children's  meals  which  are  in 
excess  of  a  site's  approved  level 
established  under  9  225.e(d)(2). 

(f)  Corrective  action  and  termination 
of  sites.  (1)  Whenever  the  State  agency 
observes  violations  during  the  course  of 
a  site  review,  it  shall  require  the  sponsor 
to  take  corrective  action.  If  the  State 
agency  finds  a  high  level  of  meal  service 
violations,  the  State  agency  shall  require 
a  specific  immediate  corrective  action 
plan  to  be  followed  by  the  sponsor  and 
shall  either  conduct  a  follow-up  visit  or 
In  some  other  maimer  verify  that  the 
specified  corrective  action  has  been 
taken. 

(2)  The  State  agency  shall  terminate 
the  participation  of  a  sponsor's  site  if 
the  sponsor  fails  to  take  action  to 
correct  the  Program  violations  noted  in  a 
State  agency  review  report  within  the 
timeframes  established  by  the  corrective 
action  plan. 

(3)  The  State  agency  shall 
immediately  terminate  the  participation 
of  a  sponsor's  site  if  during  a  review  it 
determines  that  the  health  or  safety  of 
the  participating  children  is  imminently 
threatened. 

(4)  If  the  site  is  vended,  the  State 
agency  shall  within  48  hours  notify  the 
food  service  management  company 
providing  meals  to  the  site  of  the  site's 
termination. 

§  225. 1 2    Claims  against  sponsor*. 

(a)  The  State  agency  shall  disallow 
any  portion  of  a  claim  for 
reimbursement  and  recover  any 
payment  to  a  sponsor  not  properly 
payable  under  this  Part,  except  as 
provided  for  in  9  225.10(c).  State 
agencies  may  consider  claims  for 
reimbursement  not  properly  payable  if  a 
sponsor  does  not  comply  with  the 
recordkeeping  requirements  contained 
In  this  Part.  However,  the  State  agency 


shall  netify  the  sponsor  of  the  reasons 
for  any  disallowance  or  demand  for 
repayment. 

(b)  Minimum  State  agency  collection 
procedures  for  unearned  payments  shall 
include: 

(1)  Written  demand  to  the  sponsor  for 
the  return  of  improper  payments; 

(2)  If  after  30  calendar  days  the 
sponsor  fails  to  remit  full  payment  or 
agree  to  a  satisfactory  repayment 
schedule,  a  second  written  demand  for 
the  retxuTi  of  improper  payments,  sent  by 
certified  mail,  return  receipt  requested; 

(3)  If  after  60  calendar  days  following 
the  original  written  demand,  the  sponsor 
fails  to  remit  full  payment  or  agree  to  a 
satisfactory  repayment  schedule,  a  third 
written  demand  for  the  return  of 
improper  payments,  sent  by  certified 
mail,  return  receipt  requested;  and 

(4)  If  after  90  calendar  days  following 
the  original  written  demand,  the  sponsor 
fails  to  remit  full  payment  or  agree  to  a 
satisfactory  repayment  schedule,  the 
State  agency  shall  refer  the  claim 
against  the  sponsor  to  the  appropriate 
State  or  Federal  authorities  for  pursuit 
of  legal  remedies. 

(c)  If  FNS  does  not  concur  with  the 
State  agency's  action  in  paying  a 
sponsor  or  in  failing  to  collect  an 
overpayment,  FNS  shall  notify  the  State 
agency  of  its  intention  to  assert  a  claim 
against  the  State  agency.  In  all  such 
cases,  the  State  agency  shall  have  full 
opportunity  to  submit  evidence 
concerning  the  action  taken.  The  State 
agency  shall  be  liable  to  FNS  for  failure 
to  collect  an  overpayment  unless  FNS 
determines  that  the  State  agency  has 
conformed  with  this  Part  in  issuing  the 
payment  and  has  exerted  reasonable 
efforts  in  accordance  with  paragraph  (b) 
of  this  section  to  recover  the  improper 
payment. 

(d)  The  amounts  recovered  by  the 
State  agency  from  sponsors  may  be 
utilized  to  make  Program  payments  to 
sponsors  for  the  period  for  which  the 
funds  were  initially  available  and/or  to 
repay  the  State  for  any  of  its  own  funds 
used  to  make  payments  on  claims  for 
reimbursement.  Any  amounts  recovered 
which  are  not  so  utilized  shall  be 
returned  to  FNS  in  accordance  with  the 
requirements  of  this  Part. 

9  225.13    Appeal  procedures. 

(a)  Each  State  agency  shall  establish  a 
procedure  to  be  followed  by  an 
applicant  appealing:  a  denial  of  an 
application  for  participation;  a  denial  of 
a  sponsor's  request  for  an  advance 
payment;  a  denial  of  a  sponsor's  claim 
for  reimbursement  (except  for  late 
submission  under  9  225.9(d)(5));  a  State 
agency's  refusal  to  forward  to  FNS  an 


exception  request  by  the  sponsor  for 
payment  of  a  late  claim  or  a  request  for 
an  upward  adjustment  to  a  claim;  a 
claim  against  a  sponsor  for  remittance 
of  a  payment:  the  termination  of  the 
sponsor  or  a  site;  a  denial  of  a  sponsor's 
application  for  a  site;  a  denial  of  a  food 
service  management  company's 
application  for  registration;  or  the 
revocation  of  a  food  service 
management  company's  registration. 
Appeals  shall  not  be  allowed  on 
decisions  made  by  FNS  with  respect  to 
late  claims  or  upward  adjustments 
under  9  225.9(d)(5). 

(b)  At  a  minimum,  appeal  procedures 
shall  provide  that: 
!  (1)  The  sponsor  or  food  service 
management  company  be  advised  in 
writing  of  the  grounds  upon  which  the 
State  agency  based  the  action.  The 
notice  of  action,  which  shall  be  sent  by 
certified  mail,  return  receipt  requested, 
shall  also  state  that  the  sponsor  or  food 
service  management  company  has  the 
right  to  appeal  the  State's  action; 

(2)  The  sponsor  or  food  service 
management  company  be  advised  in 
writing  that  the  appeal  must  be  made 
within  a  specified  time  and  must  meet 
the  requirements  of  paragraph  (b)(4)  of 
this  section.  The  State  agency  shall 
establish  this  period  of  time  at  not  less 
than  one  week  nor  more  than  two  weeks 
from  the  date  on  which  the  notice  of 
action  is  received; 

(3)  The  appellant  be  afforded  the 
opportunity  to  review  any  information 
upon  which  the  action  was  based; 

(4)  The  appellant  be  allowed  to  refute 
the  charges  contained  in  the  notice  of 
action  either  in  person  or  by  filing 
written  documentation  with  the  review 
official.  To  be  considered,  written 
documentation  must  be  submitted  by  the 
appellant  within  seven  days  of 
submitting  the  appeal,  must  clearly 
identify  the  State  agency  action  being 
appealed,  and  must  include  a  photocopy 
of  the  notice  of  action  issued  by  the 
State  agency; 

(5)  A  hearing  be  held  by  the  review 
official  in  addition  to,  or  in  lieu  of.  a 
review  of  written  information  submitted 
by  the  appellant  only  if  the  appellant  so 
specifies  in  the  letter  appealing  the 
action.  The  appellant  may  retain  legal 
counsel  or  may  be  represented  by 
another  person.  Failure  of  the 
appellant's  representative  to  appear  at  a 
scheduled  hearing  shall  constitute  the 
appellant's  waiver  of  the  right  to  a 
personal  appearance  before  the  review 
official,  unless  the  review  official  agrees 
to  reschedule  the  hearing.  A* 
representative  of  the  State  agency  shall 
be  allowed  to  attend  the  hearing  to 
respond  to  the  appellant's  testimony  and 


written  information  and  to  answer 
questions  from  the  review  official; 

(6)  If  the  appellant  has  requested  a 
hearing,  the  appellant  and  the  State 
agency  shall  be  provided  with  at  least  5 
days  advance  written  notice,  sent  by 
certified  mail,  return  receipt  requested, 
of  the  time  and  place  of  the  hearing; 

(7)  The  hearing  be  held  within  14  days 
of  the  date  of  the  receipt  of  the  request 
for  review,  but,  where  applicable,  not 
before  the  appellant's  written 
documentation  is  received  in 
accordance  with  paragraphs  (b)  (4)  and 
(5)  of  this  section; 

(8)  The  review  official  be  independent 
of  the  original  decision-making  process: 

(9)  The  review  official  make  a 
determination  based  on  information 
provided  by  the  State  agency  and  the 
appellant  and  on  Program  regulations; 

(10)  Within  5  working  days  after  the 
appellant's  hearing,  or  within  5  working 
days  after  receipt  of  written 
documentation  if  no  hearing  is  held,  the 
reviewing  official  make  a  determination 
based  on  a  full  review  of  the 
administrative  record  and  inform  the 
appellant  of  the  determination  of  the 
review  by  certified  mail,  return  receipt 
requested: 

(11)  The  State  agency's  action  remain 
in  effect  during  the  appeal  process. 
However,  participating  sponsors  and 
sites  may  continue  to  operate  the 
Program  during  an  appeal  of 
termination,  and  if  the  appeal  results  in 
overturning  the  State  agency's  decision, 
reimbursement  shall  be  paid  for  meals 
served  during  the  appeal  process. 
However,  such  continued  Program 
operation  shall  not  be  allowed  if  the 
State  agency's  action  is  based  on 
imminent  dangers  to  the  health  or 
welfare  of  children.  If  the  sponsor  or  site 
has  been  terminated  for  this  reason,  the 
State  agency  shall  so  specify  in  its 
notice  of  action;  and 

(12)  The  determination  by  the  State 
review  official  is  the  final  administrative 
determination  to  be  afforded  to  the 
appellant. 

(c)  The  State  agency  shall  send 
written  notification  of  the  complete 
appeal  procedures  and  of  the  actions 
which  are  appealable,  as  specified  in 
paragraph  (a)  of  this  section,  to  each 
potential  sponsor  applying  to  participate 
and  to  each  food  service  management 
company  applying  to  register  in 
accordance  with  i  225.6(g]. 

(d)  A  record  regarding  each  review 
shall  be  kept  by  the  State  agency,  as 
required  under  9  225.8(a).  Tlie  record 
shall  document  the  State  agency's 
compliance  with  these  regulations  and 
shall  include  the  basis  for  its  decision. 


Subpart  C— Sponsor  and  Site 
Provisions 

9  225.14    Requtranwnts  for  sponsor 
participation. 

(a)  Applications.  Sponsors  shall  make 
written  application  to  the  State  agency 
to  participate  in  the  Program.  Such 
application  shall  be  made  on  a  timely 
basis  in  accordance  with  the 
requirements  of  9  225.6(b)(1). 

(b)  Sponsor  eligibility.  Applicants 
eligible  to  sponsor  the  Program  include: 

(1)  Public  or  nonprofit  private  school 
food  authorities; 

(2)  Public  or  nonprofit  private 
residential  summer  camps; 

(3)  Units  of  local,  municipal,  county, 
or  State  governments;  and 

(4)  Public  or  private  nonprofit  colleges 
or  universities  which  are  currently 
participatiiig  in  the  National  Youth 
Sports  Program. 

(c)  General  requirements.  No 
applicant  sponsor  shall  be  eligible  to 
participate  in  the  Program  unless  it: 

(1)  Demonstrates  financial  and 
administrative  capability  for  Program 
operations  and  accepts  final  financial 
and  administrative  responsibility  for 
total  Program  operations  at  all  sites  at 
which  it  proposes  to  conduct  a  food 
service; 

(2)  Has  not  been  seriously  deficient  in 
operating  the  Program: 

(3)  Will  conduct  a  regularly  scheduled 
food  service  for  children  from  areas  in 
which  poor  economic  conditions  exist, 
or  qualifies  as  a  camp; 

(4)  Has  adequate  supervisory  and 
operational  personnel  for  overall 
monitoring  and  management  of  each 
site,  including  adequate  personnel  to 
conduct  the  visits  and  reviews  required 
in  9  225.15(d)  (2)  and  (3); 

(5)  Provides  an  ongoing  year-round 
service  to  the  community  which  it 
proposes  to  serve  under  the  Program, 
except  as  provided  for  in  9  225.6(b)(4); 

(6)  Certifies  that  all  sites  have  been 
visited  and  have  the  capability  and  the 
facilities  to  provide  the  meal  service 
planned  for  the  number  of  children 
anticipated  to  be  served; 

(7)  Enters  into  a  written  agreement 
with  the  State  agency  upon  approval  of 
its  application,  as  required  in  9  225.6(e). 

(d)  Requirements  specific  to  sponsor 
types.  (1)  If  the  sponsor  is  not  a  camp,  it 
shall  provide  documentation  that  its 
food  service  will  serve  children  from  an 
area  in  which  poor  economic  conditions 
exist,  as  defined  in  9  225.2. 

(2)  If  the  sponsor  is  a  camp,  it  shall 
certify  that  it  will  collect  information  on 
participants'  eligibility  to  support  its 
claim  for  reimbursement; 
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[3]  If  the  sponsor  administers  the 
program  at  sites  at  which  summer 
school  is  in  session,  it  shall  ensure  that 
such  sites  are  open  both  to  children 
enrolled  in  summer  school  and  to  all 
children  residing  in  the  area  served  by 
the  site. 

(4)  Sponsors  which  are  units  of  local, 
municipal,  county  or  State  government 
shall  be  approved  to  administer  the 
program  only  at  sites  over  which  they 
have  direct  operational  control.  Such 
operational  control  means  that  the 
sponsor  shall  be  responsible  for: 

(i]  Managing  site  staff,  including  such 
areas  as  hiring,  terminating  and 
determining  conditions  of  employment 
for  site  staff;  and 

(ii)  Exercising  management  control 
over  program  operations  at  sites 
throughout  the  period  of  program 
participation  by  performing  the 
functions  specifled  in  §  225.15. 
§  225. 1 5    Management  responsibilities  of 
sponsors. 

(a)  General.  (1)  Sponsors  shall  operate 
the  food  service  in  accordance  with:  the 
provisions  of  this  Part;  any  instructions 
and  handbooks  issued  by  FNS  under 
this  Part;  and  any  instructions  and 
handbooks  issued  by  the  State  agency 
which  are  not  inconsistent  with  the 
provisions  of  this  Part. 

(2)  Sponsors  shall  not  claim 
reimbursement  under  Parts  210,  215.  220. 
or  226  of  this  chapter,  or  any  other 
Federally-funded  program,  for  Program 
meals;  provided,  however,  that  funds 
provided  under  the  National  Youth 
Sports  Program  may  be  used  to 
supplement  reimbursement  for  Program 
meals.  Sponsors  which  are  school  food 
authorities  may  use  facilities,  equipment 
and  personnel  supported  by  funds 
provided  under  this  Part  to  support  a 
nonprofit  nutrition  program  for  the 
elderly,  including  a  program  funded 
under  the  Older  Americans  Act  of  1965 
{42  U.S.C.  3001  et  seq.). 

(3)  No  sponsor  may  contract  out  for 
the  management  responsibilities  of  the 
Program  described  in  this  section. 

(b)  MeaJ  Ordering.  (1)  Each  sponsor 
shall,  to  the  maximum  extent  feasible, 
utilize  either  its  own  food  service 
facilities  or  obtain  meals  from  a  school 
food  service  facility.  If  the  sponsor 
obtains  meals  from  a  school  food 
service  facility,  the  applicable 
requirements  of  this  Part  shall  be 
embodied  in  a  written  agreement 
between  the  sponsor  and  the  school. 

[2)  Upon  approval  of  its  application  or 
any  adjustment  in  the  approved  levels  of 
meal  service  for  its  sites  established 
under  S  225.6(d)(2),  vended  sponsors 
shall  inform  their  food  service 
management  company  of  the  approved 
level  at  each  site  for  which  the  food 


service  management  company  will 
provide  meals. 

(3)  Sponsors  shall  plan  for  and 
prepare  or  order  meals  on  the  basis  of 
participation  trends  with  the  objective 
of  providing  only  one  meal  per  child  at 
each  meal  service.  The  sponsor  shall 
make  the  adjustments  necessary  to 
achieve  this  objective  using  the  results 
from  its  monitoring  of  sites.  For  sites  for 
which  approved  levels  of  meal  service 
have  been  established  in  accordance 
with  S  225.6(d)(2),  the  sponsor  shall 
adjust  the  number  of  meals  ordered  or 
prepared  with  the  objective  of  providing 
only  one  meal  per  child  whenever  the 
number  of  children  attending  the  site  is 
below  the  approved  level.  The  sponsor 
shall  not  order  or  prepare  meals  for 
children  at  any  site  in  excess  of  the 
site's  approved  level,  but  may  order  or 
prepare  meals  above  the  approved  level 
if  the  meals  are  to  be  served  to  adults 
performing  necessary  food  service  labor 
in  accordance  with  9  225.9(d)(4). 
Records  of  participation  and  of 
preparation  or  ordering  of  meals  shall  be 
maintained  to  demonstrate  positive 
action  toward  meeting  this  objective. 

(4)  In  recognition  of  the  fluctuation  in 
participation  levels  which  makes  it 
difficult  to  estimate  precisely  the 
number  of  meals  needed  and  to  reduce 
the  resultant  waste,  sponsors  may  claim 
reimbursement  for  a  number  of  second 
meals  which  does  not  exceed  two 
percent  of  the  number  of  first  meals 
served  to  children  for  each  meal  type 
(i.e.,  breakfasts,  lunches,  supplements. 
or  suppers)  during  the  claiming  period. 
The  State  agency  shall  disallow  all 
claims  for  second  meals  if  it  determines 
that  the  sponsor  failed  to  plan  and 
prepare  or  order  meals  with  the 
objective  of  providing  only  one  meal  per 
child  at  each  meal  service.  Second 
meals  shall  be  served  only  after  all 
participating  children  at  the  site's  meal 
service  have  been  served  a  meal. 

(c)  Records  and  claims.  (1)  Sponsors 
shall  maintain  accurate  records  which 
justify  all  costs  and  meals  claimed. 
Failure  to  maintain  such  records  may  be 
grounds  for  denial  of  reimbursement  for 
meals  served  and/or  administrative 
costs  claimed  during  the  period  covered 
by  the  records  in  question.  The 
sponsor's  records  shall  be  available  at 
all  times  for  inspection  and  audit  by 
representatives  of  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  and  the  State  agency  for  a  period 
of  three  years  following  the  date  of 
submission  of  the  fmal  claim  for 
reimbursement  for  the  fiscal  year. 

(2)  Sponsors  shall  submit  claims  for 
reimbursement  in  accordance  with  this 
Part.  All  final  claims  must  be  submitted 
to  the  State  agency  within  60  days 


following  the  last  day  of  the  month 
covered  by  the  claim. 

(d)  Training  and  monitoring.  (1)  Each 
sponsor  shall  hold  Program  training 
sessions  for  its  administrative  and  site 
personnel  and  shall  allow  no  site  to 
operate  until  personnel  have  attended  at 
least  one  of  these  training  sessions. 
Training  of  site  personnel  shall,  at  a 
minimum,  include:  The  purpose  of  the 
Program;  site  eligibility;  recordkeeping; 
site  operations;  meal  pattern 
requirements;  and  the  duties  of  a 
monitor.  Each  sponsor  shall  ensure  that 
its  administrative  personnel  attend  State 
agency  training  provided  to  sponsors, 
and  sponsors  shall  provide  training 
throughout  the  summer  to  ensure  that 
administrative  personnel  are  thoroughly 
knowledgeable  in  all  required  areas  of 
Program  administration  and  operation 
and  are  provided  with  sufHcient 
information  to  enable  them  to  carry  out 
their  Program  responsibilities.  Each  site      ^ 
shall  have  present  at  each  meal  service 

at  least  one  person  who  has  received 
this  training. 

(2)  Sponsors  shall  visit  each  of  their 
sites  at  least  once  during  the  first  week 
of  operation  under  the  Program  and 
shall  promptly  take  such  actions  as  are 
necessary  to  correct  any  deficiencies. 

(3)  Sponsors  shall  review  food  service 
operations  at  each  site  at  least  once 
during  the  first  four  weeks  of  Program 
operations,  and  thereafter  shall 
maintain  a  reasonable  level  of  site 
monitoring.  Sponsors  shall  complete  a 
monitoring  form  developed  by  the  State 
agency  during  the  conduct  of  these 
reviews. 

(e)  Media  release.  Each  sponsor  shall 
annually  announce  in  the  media  serving 
the  area  from  which  it  draws  its 
attendance  the  availability  of  free 
meals.  Camps  and  other  programs  not 
eligible  under  §  225.2  (paragraph  (a)  of 
"areas  in  which  poor  economic 
conditions  exist")  shall  annually 
announce  to  all  participants  the 
availability  of  free  meals  for  eligible 
children.  All  media  releases  issued  by 
camps  and  other  programs  not  eligible 
under  S  225.2  (paragraph  (a)  of  "areas  in 
which  poor  economic  conditions  exist") 
shall  include:  the  Secretary's  family-size 
and  income  standards  for  reduced  price 
school  meals  labelled  "SFSP  Income 
Eligibility  Standards";  a  statement  that 
children  who  are  members  of  food 
stamp  households  or  AFDC  assistance 
units  are  automatically  eligible  to 
receive  free  meal  benefits  at  eligible 
program  sites;  and  a  statement  that 
meals  are  available  without  regard  to 
race,  color,  national  origin,  sex,  age,  or 
handicap. 


(f)  Application  for  five  Program 
meals.  (1)  For  the  purpose  of 
determining  eligibility  for  free  Program 
meals,  camps  and  other  programs  not 
eligible  under  S  225.2  (paragraph  (a)  of 
"areas  in  which  poor  economic 
conditions  exist")  shall  distribute 
applications  for  meals  to  parents  or 
guardians  of  children  enrolled  in  the 
program.  The  appUcation,  and  any  other 
descriptive  material  distributed  to  such 
persons,  shall  contain  only  the  fanuly- 
size  and  income  levels  for  reduced  price 
school  meal  eligibility  with  an 
explanation  that  households  with 
incomes  less  than  or  equal  to  these 
values  are  eligible  for  free  Program 
meals.  Such  forms  and  descriptive 
material  may  not  contain  the  income 
standards  for  free  meals  in  the  National 
School  Lunch  or  School  Breakfast 
Programs.  In  addition,  such  forms  and 
materials  shall  state  that,  if  a  child  is  a 
member  of  a  food  stamp  household  or 
an  AFDC  assistance  unit,  the  child  is 
automatically  eligible  to  receive  fr«e 
program  meal  beneBts,  subject  to 
completion  of  the  application  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  application 
shall  contain  a  request  for  the  following 
information: 

(i)  The  names  of  all  children  from 
whom  application  is  made; 

(ii)  The  names  of  all  other  household 
members; 

(iii)  The  social  security  number  of  all 
adult  household  members  or  an 
indication  that  an  adult  household 
member  does  not  possess  one; 

(iv)  The  total  current  household 
income  and  the  income  received  by  each 
household  member  identified  by  source 
of  income  (such  as  earnings,  wages, 
welfare,  pensions,  support  payments, 
unemployment  compensation,  social 
security,  and  other  cash  income  received 
or  withdrawn  &t>m  any  other  source, 
including  savings,  investments,  trust 
accounts,  and  other  resources); 

(v)  A  statement  to  the  effect  that.  "In 
certain  cases,  foster  children  are  eligible 
for  free  meals  regardless  of  household 
income.  If  such  children  are  living  with 
you  and  you  wish  to  apply  for  such 
meals,  please  contact  us.": 

(vi)  A  statement  which  includes 
substantially  the  following  information: 
"Section  9(d)  of  the  National  School 
Lunch  Act  requires  that,  imless  you 
provide  a  food  stamp  or  AFDC  case 
number  for  your  child,  you  must  provide 
the  social  security  numbers  of  all  adult 
members  of  your  household  in  order  for 
your  child  to  be  eligible  for  free  meals. 
Provision  of  these  social  security 
numbers  is  not  mandatory,  but  failure  to 


provide  the  numbers  will  result  in  a 
denial  of  the  application  for  free  meals. 
This  notice  must  be  brought  to  the 
attention  of  all  household  members 
whose  social  security  numbers  are 
disclosed.  The  social  security  numbers 
may  be  used  to  identify  household 
members  in  carrying  out  efforts  to  verify 
the  correctness  of  iniormation  stated  on 
the  application.  These  verification 
efforts  may  be  carried  out  through 
program  reviews,  audits  and 
investigations  and  may  include 
contacting  employers  to  determine 
income:  contacting  a  food  stamp  or 
welfare  office  to  determine  current 
certification  for  receipt  of  food  stamp  or 
AFDC  benefits;  contacting  the  State 
employment  securify  office  to  determine 
the  amount  of  benefits  received:  and 
checking  the  documentation  produced 
by  household  members  to  prove  the 
amount  of  income  received.  These 
efforts  may  result  in  loss  of  benefits, 
administrative  claims,  or  legal  action  if 
incorrect  information  is  reported."  State 
agencies  and  sponsors  shall  ensure  that 
the  notice  complies  with  section  7  or 
Pub.  L.  93-579  (Privacy  Act  of  1974).  If  a 
State  or  local  agency  plans  to  use  Uie 
social  security  numbers  in  a  manner  not 
described  by  this  notice,  the  notice  shall 
be  altered  to  include  a  description  of 
these  uses;  and 

(vii)  The  signature  of  an  adult  member 
of  the  household  immediately  below  a 
statement  that  the  person  signing  the 
application  certifies  that  all  information 
furnished  is  true  and  correct;  that  the 
application  is  being  made  in  connection 
with  the  receipt  of  Federal  funds;  that 
program  officials  may  verify  the 
information  on  the  application:  and  that 
the  deliberate  misrepresentation  of  any 
of  the  information  on  the  application 
may  subject  the  applicant  to  prosecution 
under  applicable  State  and  Federal 
criminal  statutes. 

(3)  If  they  so  desire,  households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  households  or 
AFDC  assistance  units  may  apply  for 
free  meal  benefits  using  the  procedures 
described  in  this  paragraph  rather  than 
the  procedures  described  in  paragraph 
(f)(2)  of  this  section.  Households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  households  or 
AFDC  assistance  units  shall  be  required 
to  provide: 

(i)  The  name(s)  and  food  stamp  or 
AFDC  case  number(s)  of  the  child(ren) 
for  whom  automatic  free  meal  eligibility 
is  claimed;  and 

(ii)  The  signature  of  an  adult  member 
of  the  household  below  the  statement 
described  in  paragraph  (f)(2)(vii)  of  this 
section. 


In  accordance  with  paragraph  (f)(2)(vi) 
of  this  section,  if  a  food  stamp  or  AFDC 
case  number  is  provided,  it  may  be  used 
to  verify  the  current  food  stamp  or 
AFDC  certification  for  the  child(ren)  for 
whom  free  meal  benefits  are  being 
claimed.  Whenever  households  apply 
for  benefits  for  children  not  receiving 
food  stamp  or  AFDC  benefits,  they  must 
apply  for  tiiose  children  in  accordance 
with  the  requirements  set  forth  in 
paragraph  (f)(2)  of  this  section. 
(g)  Food  service  management 
companies.  (1)  Failure  by  a  sponsor  to 
comply  with  the  provisions  of  this 
section  shall  be  sufficient  grounds  for 
the  State  agency  to  terminate  that 
sponsor's  participation  in  accordance 
with  S  225.1& 

(2)  A  sponsor  may  contract  only  with 
a  food  service  management  company 
which  is  registered  with  the  State  in 
which  the  sponsor  will  operate  the 
Program,  unless  the  food  service 
management  company  is  not  required  to 
register  in  accordance  with  S  225.6(g)(9). 

(3)  Any  sponsor  may  contract  with  a 
food  service  management  company  to 
manage  the  sponsor's  food  service 
operations  and/or  for  the  preparation  of 
unitized  meals  with  or  without  milk  or 
juice.  Exceptions  to  the  unitizing 
requirement  may  only  be  made  in 
accordance  with  the  provisions  set  forth 
at  fi  225.6(h)(3). 

(4)  Any  vended  sponsor  shall  be 
responsible  for  ensuring  that  its  food 
service  operation  is  in  conformify  with 
its  agreement  with  the  State  agency  and 
with  all  the  applicable  provisions  of  this 
Part. 

(5)  In  addition  to  any  applicable  State 
or  local  laws  governing  bid  procedures, 
and  with  the  exceptions  identified  in 
this  paragraph,  each  sponsor  which 
contracts  with  a  food  8er\'ice 
management  company  shall  comply 
with  the  competitive  bid  procedures 
described  in  this  paragraph.  Sponsors 
which  are  schools  or  school  food 
authorities  and  which  have  an  exclusive 
contract  with  a  food  service 
management  company  for  year-round 
service,  and  sponsors  whose  total 
contracts  with  food  service  management 
companies  will  not  exceed  $10,000,  shall 
not  be  required  to  comply  with  these 
procedures.  These  exceptions  do  not 
relieve  the  sponsor  of  the  responsibility 
to  ensure  that  competitive  procurement 
procedures  are  followed  in  contracting 
with  any  food  service  management 
company.  Each  sponsor  whose  proposed 
contract  is  subject  to  the  specific  bid 
procedures  set  forth  in  this  paragraph 
shall  ensure,  at  a  minimum,  that: 

(i)  All  proposed  contracts  are  publicly 
announced  at  least  once,  not  less  than 
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14  calendar  days  prior  to  the  opening  of 
bids,  and  the  announcement  includes 
the  time  and  place  of  the  bid  opening; 

(ii)  The  bids  are  publicly  opened: 

(iii]  The  State  agency  is  notified,  at 
least  14  calendar  days  prior  to  the 
opening  of  the  bids,  of  the  time  and 
place  of  the  bid  opening; 

(iv)  The  invitation  to  bid  does  not 
specify  a  minimum  price; 

(v]  The  invitation  to  bid  contains  a 
cycle  menu  approved  by  the  State 
agency  upon  which  the  bid  is  based: 

(vi)  The  invitation  to  bid  contains 
food  specifications  and  meal  quality 
standards  approved  by  the  State  agency 
upon  which  the  bid  is  based; 

(vii)  The  invitation  to  bid  does  not 
specify  special  meal  requirements  to 
meet  ethnic  or  religious  needs  unless 
such  special  requirements  are  necessary 
to  meet  the  needs  of  the  children  to  be 
served; 

(viii)  Neither  the  invitation  to  bid  nor 
the  contract  provides  for  loans  or  any 
other  monetary  benefit  or  term  or 
condition  to  be  made  to  sponsors  by 
food  service  management  companies; 

(ix)  Nonfood  items  are  excluded  from 
the  invitation  to  bid,  except  where  such 
items  are  essential  to  the  conduct  of  the 
food  service; 

(x)  A  copy  of  the  food  service 
management  company  registration 
determination  issued  by  the  State 
agency  is  submitted  by  the  food  service 
management  company  with  its  bid; 

(xi]  Copies  of  aU  contracts  between 
sponsors  and  food  service  management 
companies,  along  with  a  certification  of 
independent  price  determination,  are 
submitted  to  the  State  agency  prior  to 
the  beginning  of  Program  operations; 

(xii)  Copies  of  all  bids  received  are 
submitted  to  the  State  agency,  along 
with  the  sponsor's  reason  for  choosing 
the  successful  bidden 

(xiii)  All  bids  in  an  amount  which 
exceeds  the  lowest  bid  and  all  bids 
totaling  $100,000  or  more  are  submitted 
"to  the  State  agency  for  approval  before 
acceptance.  State  agencies  shall 
respond  to  a  request  for  approval  of 
such  bids  within  5  working  days  of 
receipt. 

(6)  Each  food  service  management 
company  which  submits  a  bid  over 
$100,000  shall  obtain  a  bid  bond  in  an 
amount  not  less  than  five  (5)  percent  nor 
more  than  ten  (10)  percent,  as 
determined  by  the  sponsor,  of  the  value 
of  the  contract  for  which  the  bid  is 
made.  A  copy  of  the  bid  bond  shall 
accompany  each  bid. 

(7]  Each  food  service  management 
company  which  enters  into  a  food 
service  contract  for  over  $100,000  with  a 
sponsor  shall  obtain  a  performance 
bond  in  an  amount  not  less  than  ten  (10) 


percent  nor  more  than  twenty-five  (25) 
percent  of  the  value  of  the  contract,  as 
determined  by  the  State  agency,  of  the 
value  of  the  contract  for  which  the  bid  is 
made.  Any  food  service  management 
company  which  enters  into  more  than 
one  contract  with  any  one  sponsor  shall 
obtain  a  performance  bond  covering  all 
contracts  if  the  aggregate  amount  of  the 
contracts  exceeds  $100,000.  Sponsors 
shall  require  the  food  service 
management  company  to  furnish  a  copy 
of  the  performance  bond  within  ten  days 
of  the  awarding  of  the  contract. 

(8)  Food  service  management 
companies  shall  obtain  bid  bonds  and 
performance  bonds  only  from  surety 
companies  listed  in  the  current 
Department  of  the  Treasury  Circular  570. 
No  sponsor  or  State  agency  shall  allow 
food  service  management  companies  to 
post  any  "alternative"  forms  of  bid  or 
performance  bonds,  including  but  not 
limited  to  cash,  certified  checks,  letters 
of  credit,  or  escrow  accounts. 

(h)  Other  responsibilities.  Sponsors 
shall  comply  with  all  of  the  meal  service 
requirements  set  forth  in  §  225.16. 

9  22S.16    Itoal  sarvtce  rsqulrwiMnl*. 

(a)  Sanitation.  Sponsors  shall  ensure 
that  in  storing,  preparing,  and  serving 
food,  proper  sanitation  and  health 
standards  are  met  which  conform  with 
all  applicable  State  and  local  laws  and 
regulations.  Sponsors  shall  ensure  that 
adequate  facilities  are  available  to  store 
food  or  hold  meals.  Within  two  weeks  of 
receiving  notification  of  their  approval, 
but  in  any  case  prior  to  commencement 
of  Program  operation,  sponsors  shall 
submit  to  the  State  agency  a  copy  of 
their  letter  advising  the  appropriate 
health  department  of  their  intention  to 
provide  a  food  service  during  a  specific 
period  at  specific  sites. 

(b)  Meal  services.  The  meals  which 
may  be  served  imder  the  Program  are 
breakfast,  lunch,  supper,  and 
supplemental  food.  No  sponsor  shall  be 
approved  to  provide  more  than  two 
services  of  supplemental  food  per  day. 
A  sponsor  shall  only  be  reimbursed  for 
meals  served  in  accordance  with  this 
section. 

(1)  Camps.  Sponsors  of  camps  shall 
only  be  reimbursed  for  meals  served  in 
camps  to  children  from  families  which 
meet  the  eligibility  standards  for  this 
Program.  The  sponsor  shall  maintain  a 
copy  of  the  documentation  establishing 
the  eligibility  of  each  child  receiving 
meals  under  the  Program.  Meal  service 
at  camps  shall  be  subject  to  the 
following  provisions: 

(i)  A  camp  may  serve  up  to  four  meals 
each  day; 

(ii]  Residential  camps  are  not  subject 
to  the  time  restrictions  for  meal  service 


set  forth  at  paragraphs  (c)(1)  and  (2)  of 
this  section;  and 

(iii)  A  camp  ihall  be  approved  to 
serve  these  maais  only  if  it  has  the 
administrative  capabiUty  to  do  so;  if  the 
service  period  of  the  different  meals 
does  not  coincide  or  overlap;  and,  where 
applicable,  if  it  has  adequate  food 
preparation  and  holding  facilities. 

(2)  Sites  other  than  camps  and  those 
serving  migrant  children.  Food  service 
sites  other  than  camps  shall  serve 
children  in  areas  where  poor  economic 
conditions  exist,  as  defined  in  S  225.2.  A 
sponsor  which  operates  in  accordance 
with  this  Part  shall  receive 
reimbursement  for  all  meals  served  to 
children  at  these  sites.  Food  service 
sites  other  than  camps  and  those  which 
primarily  serve  migrant  children  may 
serve  either 

(i)  One  meal  each  day,  a  breakfast,  a 
lunch,  or  a  supplement;  or 

(ii)  Two  meals  each  day,  if  one  is  a 
lunch  and  the  other  is  a  breakfast  or  a 
supplement. 

(3)  Sites  which  serve  children  of 
migrant  families.  Food  service  sites 
which  primarily  serve  children  from 
migrant  families  may  be  approved  to 
serve  up  to  four  meals  each  day.  These 
sites  shall  serve  children  in  areas  where 
poor  economic  conditions  exist  as 
defined  in  S  225.2.  A  sponsor  which 
operates  in  accordance  with  this  Part 
shall  receive  reimbursement  for  all 
meals  served  to  children  at  these  sites. 
A  site  which  primarily  serves  children 
from  migrant  families  shall  only  be 
approved  to  serve  more  than  one  meal 
each  day  if  it  has  the  administrative 
capability  to  do  so;  if  the  service  period 
of  the  different  meals  does  not  coincide 
or  overlap:  and,  where  applicaple,  if  it 
has  adequate  food  preparation  and 
holding  facilities. 

(c)  Time  restrictions  for  meal  service. 
(1)  With  the  exception  of  residential 
camps,  sponsors  shall  not  claim 
reimbursement  for  meals  served  on 
Saturdays  or  Sundays. 

(2)  Three  hours  shall  elapse  between 
the  beginning  of  one  meal  service, 
including  supplements,  and  the 
beginning  of  another,  except  that  4  hours 
shall  elapse  between  the  service  of  a 
lunch  and  supper  when  no  supplement  is 
served  between  lunch  and  supper.  The 
service  of  supper  shall  begin  no  later 
than  7  p.m.,  unless  the  State  agency  has 
granted  a  waiver  of  this  requirement  due 
to  extenuating  circumstances.  These 
waivers  shall  be  granted  only  when  the 
State  agency  and  the  sponsor  ensure 
that  special  arrangements  shall  be  made 
to  monitor  these  sites.  In  no  case  may 
the  service  of  supper  extend  beyond  8 
p.m.  The  time  restrictions  in  this 


paragraph  shall  not  apply  to  residential 
camps. 

(3)  The  duration  of  the  meal  service 
shall  be  limited  to  two  hours  for  lunch  or 
supper  and  one  hour  for  all  other  meals. 

(4)  Meals  served  outside  of  the  period 
of  approved  meal  service  shall  not  be 
eligible  for  Program  payments. 

(5)  Any  permanent  or  planned 
changes  in  meal  service  periods  must  be 
approved  by  the  State  agency. 

(6)  Meals  which  are  net  prepared  at 
the  food  service  site  shall  be  delivered 
no  earlier  than  one  hour  prior  to  the 
beginning  of  the  meal  ser\'ice  (unless  the 
site  has  adequate  facilities  for  holding 
hot  or  cold  meals  within  the 
temperatures  required  by  State  or  local 
health  regulations)  and  no  later  than  the 
beginning  of  the  meal  service. 

(7)  The  sponsor  shall  serve  only  the 
type(s)  of  meals  for  which  it  is  approved 
under  its  agreement  with  the  State 
agency. 

(d)  Meal  patterns.  The  meal 
requirements  for  the  Program  are 
designed  to  provide  nutritious  and  well- 
balanced  meals  to  each  child.  Sponsors 
shall  ensure  that  meals  sened  meet  all 
of  the  requirements.  Except  as  otherwise 
provided  in  this  section,  the  following 
tables  present  the  minimum 
requirements  for  meals  served  to 
children  in  the  Program. 

Breakfast 

(1)  Children  age  12  and  up  may  be 
served  adult-size  portions  based  on  the 
greater  food  needs  of  older  boys  and 
girls,  but  shall  be  8er\'ed  not  less  than 
the  minimimi  quantities  specified  in  this 
section.  The  minimum  amount  of  food 
components  to  be  served  as  breakfast 
are  as  follows: 


Food  components 

Minimum  amount 

Vegetatjtes  and  fruits: 
Vegetabie  ano/or  fruit(s).. 

1/2  cup 

Fu 

Brea 
na 
Bn 

Cfl 

M-strengtti     vegetable 

or    fruit    juice    or    an 

equivalent  quantity  of 

any    combination    of 

i/egetable(s),     fruit(s), 

■nd  juice. 

d    and    Bread    Alter- 

tes.' 

B3d 

1/2cup(4ft.  oz.). ' 
1  slice. 

or 
irnbread.         biscuits, 
rolls,  muffins,  etc. 

1  serving.' 

Cold  dry  cereal ... 

1/2  cup* 

or 
Cooked  cereal  or  cereal 

1/2  cup. 

grams, 
or 

Cooked  pasta  or  noodle 
products  or  an  equiva- 
lent   quantity    of    any 
combination  of  bread/ 
bread  alternate. 

1/2  cup. 

Food  componenta 

Minimum  amourit 

H^ilk: "  H/lilk.  fluid 

1  cup  (1 /2  pint.  8  fl 
oz). 

1  oz. 

1  oz. 

kAeat  and  (Meat  Alternates 
(Optional): 

Lean  meat  or  poultry  or 
fish, 
or 
Cheese 

or 

Eggs „ 

or 
Cooked   dry    beans   or 
peas 
or 
Peanut    butter    or    an 
equivalent  quantity  of 
any    combination    of 
meat/meat  alternate. 

Ilargeegg 
1/2  cup. 

2thsp. 

'  For  purposes  of  tne  requirement  outlined  in  this 
table,  a  cup  means  a  standard  measuring  cup. 

'Bread,  pasta  or  noodle  products,  and  cereal 
grains  (sjch  as  rice,  tKilgur,  or  com  grits)  shall  be 
whole-grain  or  ennched;  combread,  Biscuits,  rolls, 
riHi^ir^,  etc.,  sfiall  tie  made  with  nvhole-grain  or 
ennched  meal  or  fkxir,  cereal  shall  t>e  whole-grain, 
ennched  or  fortified. 

-  Serving  sizes  arxl  equivalents  win  be  in  guidance 
materials  to  be  distritxited  t>y  FNS  to  State  agencies. 

'  Either  volume  (cup)  or  weight  (oz.),  whichever  is 
less. 

^  Milk  shall  be  served  as  a  beverage  or  on  cereal, 
or  used  m  part  for  each  purpose. 

Lunch  or  Supper 

(2)  The  minimum  amounts  of  food 
components  to  be  served  as  lunch  or 
supper  are  as  follows: 


the  requirement.  For  purposes  of  determlrtirtg  combi- 
nations. 1  oz.  of  nuts  or  seeds  a  equal  to  1  or  ol 
cooked  lean  meat,  poultry  or  fish. 

*  Serve  2  or  more  kmds  of  vegetablefs)  tnd/oi 
truit(s)  or  a  combination  of  both.  Full  strength  veg*- 
table  or  fruit  juice  may  t>e  counted  to  meet  rx>t  mora 
than  one-haif  of  th«  requiremem. 

'  Bread,  pasta  or  noodle  products,  and  cereal 
grains  (such  as  rice,  bulgur,  or  com  grits)  shall  be 
whole-gram  or  er>nct»d,  comtiread.  biscuits,  rolls, 
muffins,  etc.,  shaM  t>e  made  with  whole-grain  or 
ennched  meal  or  flour,  cereal  shall  be  whole-gram  or 
ennched  or  fortified. 

*  Serving  sizes  arid  equjivalents  wnll  be  in  guid- 
ance materials  to  t>e  d«lributed  by  FNS  to  State 
agencies 

Supplemental  Fofid 

(3)  The  minimimi  amounts  of  food 
components  to  be  served  as 
supplemental  food  are  as  follows.  Select 
two  of  the  following  four  compononts. 
(Juice  may  not  be  ser\ed  when  milk  is 
8er\"ed  as  the  only  other  component.) 


Food  components 

Minimum 
amount 

Meat  and  meat  altemates: 

Lean  meat  or  ooultrv  or  fish. 

2oz 

or 
Cheese „ 

2oz. 

or 

Eggs _ 

or 
Cooked  drv  beans  or  oeas    

1  large  egg 

H  cup> 

or 
Peanut  butter  or  soymit  butter 

4tbsp. 

or  other  nut  or  seed  butters 

Peanuts  or  soynuts  or  tree  nuts 

1  oz.=50%' 

or  seeds'. 

or 

An  equivalent  quantity  of  any 

combination    of    the    above 

meat/meat  alternates. 

Vegetables  and  fruit  Vegetable(s) 

<V«  cup  total 

and/or  tnjit(s)  ♦. 

Bread  and  bread  altemates  *: 

Bread 

1  slwe 

or 
Combread.  biscuits,  rolls,  muf- 

1 serving* 

fins,  etc. 

Cooked  pasta  or  noodle  prod- 

v.: cup 

ucts. 

or 

Cooked    cereal    grains    or    an 

¥i  cup 

equivalent    quantity    of    any 

combination    of    tiread/bread 

alternate. 

Milk:  Milk,  fluid,  served  as  a  bever- 

1 cup  (V^  pint. 

age. 

6  fl  oz.) 

'  For  purposes  of  ttie  requirements  outlined  in  the 
table,  a  cup  means  a  starvlard  measunng  cup. 

'  Tiee  nuts  and  seeds  that  may  be  used  as  meat 
alternates  are  listed  m  program  guidance. 

»  No  more  ttian  50%  of  the  requirement  shall  be 
met  with  nuts  or  seeds.  Nuts  or  seeds  shall  t>e 
combined  with  vwther  meat/ meat  alternate  to  fulfill 


Food  compor>ents 

Mirh«mum 
amount 

Meat  and  meat  alternates: 
t-oan  meat  or  poultry  or  fish  

1  or. 

or 
Cheese _ 

1  oz. 

or 
Eoos 

1  large  egg 
V,  cup  ■ 

or 
Cooked  dry  beans  or  peas 

or 
Peanut  butter  or  aoynut  tMjtter 
or  ott>er  rxit  or  seed  butters, 
or 
Peanuts  or  soynuts  or  tree  nuts 
or  seeds*, 
or 
An  equivalent  quantity  of  any 
combmation    of    the    above 
meat/meat  alternates. 
Vegetatiles  and  fruits: 
Vegetable(s)  and/or  fruit(s) 

2tbsp. 
1  oz 

or 

Full-strength  vegetable  or  fruit 

jmce  or  an  equivalent  quantity 

of      any      combinatioo      of 

vegetabte(s).  fruit(s)  arxJ  juice. 

Bread  and  bread  altemates  *: 

Bread 

or 
Combread.  biscuits,  rolls,  muf- 
fins, etc. 
or 
Cold  dry  cerea! 

or 
Cooked  cereal  

^«cup 
%  cup  (6  fl. 
oz.) 

1  sbce 
1  serving* 

^<  cup  orl 
oz.» 

%  cup 

or 
Cooked    cereal    grains    or    an 
equivalent    quantity    of    any 
combination   of   t>read/bread 
alternate. 
Milk  •:  Milk,  fluid 

^  cup 

1  cupC'i  pint 

8  fl.  oz.) 

'  For  purposes  of  ttie  requirerT>ents  outlined  in  ttiis 
table,  a  cup  means  a  starxlard  measunng  cup. 

'  Tree  nuts  and  seeds  ttiat  may  be  used  as  meat 
altemates  are  listed  m  program  guidance. 

*  Bread,  pasta  or  ixiodle  products,  and  cereal 
grains  (such  as  rice,  bulgur,  or  com  gnts)  shaU  be 
whole-gram  enhcTied;  coiribread,  biscuits,  rolls,  muf- 
fins, etc  shall  t>e  maide  with  wtx>le-grain  or  ennched 
meal  or  flour,  cereal  shall  be  whole-gram  or  ennched 
or  fortified. 

*  Serving  sizes  and  equivalents  will  be  in  guidance 
matenals  to  be  distnbuted  by  FNS  to  Slate  agencies. 

»  Either  volume  (cup)  or  weiyht  (oz  ).  whichever  is 
less 

*  Milk  shoukf  be  served  as  a  beverage  or  on 
cereal,  or  used  in  part  for  each  purpose. 
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(e)  Meal  or  meat  alternate.  Meat  or 
meat  alternates  served  under  the 
I>rogram  are  subject  to  the  following 
requirements  and  recommendations. 

(1)  The  required  quantity  of  meat  or 
meat  alternate  shall  be  the  quantity  of 
the  edible  portion  as  served.  These 
foods  must  be  served  in  a  main  dish,  or 
in  a  main  dish  and  one  other  menu  item. 

(2)  Cooked  dry  beans  or  peas  may  be 
used  as  a  meat  alternate  or  as  a 
vegetable,  but  they  may  not  be  used  to 
meet  both  component  requirements  in  a 
meal. 

(3)  Textured  vegetable  protein 
products,  cheese  alternate  products,  and 
enriched  macaroni  with  fortified  protein 
may  be  used  to  meet  part,  but  not  all,  of 
the  meat/meat  alternate  requirement. 
The  Department  will  provide  guidance 
to  State  agencies  on  the  part  of  the 
meat/meat  alternate  requirement  which 
these  foods  may  be  used  to  meet.  If 
enriched  macaroni  with  fortified  protein 
is  served  as  a  meat  alternate  it  shall  not 
be  counted  toward  the  bread 
requirement. 

(4)  If  the  sponsor  believes  that  the 
recommended  portion  size  of  any  meat 
or  meat  alternate  is  too  large  to  be 
appealing  to  children,  the  sponsor  may 
reduce  the  portion  size  of  that  meat  or 
meat  alternate  and  supplement  it  with 
another  meat  or  meat  alternate  to  meet 
the  full  requirement. 

(5)  Nuts  and  seeds  and  their  butters 
listed  in  program  guidance  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates  based  on 
available  nutritional  data.  Acorns, 
chestnuts,  and  coconuts  shall  not  be 
used  as  meat  alternates  due  to  their  low 
protein  content.  Nut  and  seed  meals  or 
flours  shall  not  be  used  as  a  meat 
alternate  except  as  defined  in  this 
section  under  paragraph  (e)(3)  and  in 
this  part  under  Appendix  A:  Alternate 
Foods  for  Meals.  As  noted  in  paragraph 
(d)(2)  of  this  section,  nuts  or  seeds  may 
be  used  to  meet  no  more  than  one-half 
of  the  meat/meat  alternate  requirement 
for  lunch  or  supper.  Therefore,  nuts  or 
seeds  must  be  combined  with  another 
meat/meat  alternate  to  fulfill  the 
requirement.  For  the  supplemental  food 
pattern,  nuts  or  seeds  may  be  used  to 
fulfill  all  of  the  meat/meat  alternate 
requirement. 

(f)  Exceptions  to  and  variations  from 
the  weal  pattern. —  (1)  Meals  prepared 
in  schools.  The  State  agency  may  allow 
sponsors  which  serve  meals  prepared  in 
schools  participating  in  the  National 
School  Lunch  or  School  Breakfast 
Programs  to  substitute  the  meal  pattern 
requirements  of  the  regulations 
governing  those  programs  (7  CFR  Part 
210  and  7  CFR  Part  220,  respectively)  for 


the  meal  pattern  requirements  contained 
in  this  section. 

(2)  Children  under  6.  The  State  agency 
may  authorize  the  sponsor  to  serve  food 
in  smaller  quantities  than  are  indicated 
in  paragraph  (d)  of  this  section  to 
children  under  six  years  of  age  if  the 
sponsor  has  the  capability  to  ensure  that 
variations  in  portion  size  are  in 
accordance  with  the  age  levels  of  the 
children  served.  In  such  cases,  the 
sponsor  shall  follow  the  age-appropriate 
meal  pattern  requirements  contained  in 
the  Child  Care  Food  Program  regulations 
(7  CFR  Part  226). 

(3)  Statewide  substitutions.  In 
American  Samoa.  Puerto  Rico.  Guam, 
the  Virgin  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Northern 
Mariana  Islands,  the  following 
variations  from  the  meal  requirements 
are  authorized:  a  serving  of  a  starchy 
vegetable — such  as  ufi.  tanniers.  yams, 
plantains,  or  sweet  potatoes — ^may  be 
substituted  for  the  bread  requirements. 

(4)  Individual  substitutions. 
Substitutions  may  be  made  by  sponsors 
in  food  listed  in  paragraph  (d)  of  this 
section  if  individual  participating 
children  are  unable,  because  of  medical 
or  other  special  dietary  needs,  to 
consume  such  foods.  Such  substitutions 
shall  be  made  only  when  supported  by  a 
statement  from  a  recognized  medical 
authority  which  includes  reconunendcd 
alternate  foods.  Such  statement  shall  be 
kept  on  file  by  the  sponsor. 

(5)  Special  variations.  FNS  may 
approve  variations  in  the  food 
components  of  the  meals  on  an 
experimental  or  a  continuing  basis  for 
any  sponsor  where  there  is  evidence 
that  such  variations  are  nutritionally 
sound  and  are  necessary  to  meet  ethnic, 
religious,  economic,  or  physical  needs. 

(6)  Temporary  unavailability  of  milk. 
If  emergency  conditions  prevent  a 
sponsor  normally  having  a  supply  of 
milk  from  temporarily  obtaining  milk 
deliveries,  the  State  agency  may 
approve  the  service  of  breakfasts, 
lunches  or  suppers  without  milk  during 
the  emergency  period. 

(7)  Continuing  unavailability  of  milk. 
The  inability  of  a  sponsor  to  obtain  a 
supply  of  milk  on  a  continuing  basis 
shall  not  bar  it  from  participation  in  the 
Program.  In  such  cases,  the  State  agency 
may  approve  service  of  meals  without 
milk,  provided  that  an  equivalent 
amount  of  canned,  whole  dry  or  nonfat 
dry  milk  is  used  in  the  preparation  of  the 
milk  components  set  forth  in  paragraph 
(d)  of  this  section.  In  addition,  the  State 
agency  may  approve  the  use  of  nonfat 
dry  milk  in  meals  served  to  children 
participating  in  activities  which  make 


the  service  of  fluid  milk  impracticable, 
and  in  locations  which  are  unable  to 
obtain  fiuid  milk.  Such  authorization 
shall  stipulate  that  nonfat  dry  milk  be 
reconstituted  at  normal  dilution  and 
under  sanitary  conditions  consistent 
with  State  and  local  health  regulations. 
(8)  Additional  foods.  To  improve  the 
nutrition  of  participating  children.  ^ 

additional  foods  may  be  served  with 
each  meal. 

Subpart  D — General  Administrative 
Provisions 

{225.17    Procurmncnt  standards. 

(a)  State  agencies  and  sponsors  shall 
comply  with  the  standards  prescribed  in 
the  Department's  Uniform  Federal 
Assistance  Regulations  at  7  CFR  Part 
3015,  Subpart  S,  in  the  procurement  of 
food,  supplies,  goods,  and  other  services 
with  Program  payments. 

(b)  The  State  agency  shall  make 
available  to  sponsors  information  on  7 
CFR  Part  3015. 

(c)  Sponsors  may  use  their  own 
procurement  procedures  which  reflect 
applicable  State  and  local  laws  and 
regulations,  provided  that  procurements 
made  with  Ftogram  funds  conform  with 
provisions  of  this  section,  as  well  as 
with  procurement  requirements  which 
may  be  established  by  the  State  agency, 
with  approval  of  FNS,  to  prevent  fraud, 
waste,  and  Program  abuse. 

(d)  The  State  agency  shall  ensure  that 
all  sponsors  are  aware  of  the  following 
practices  specified  in  7  CFR  Part  3015, 
with  respect  to  minority  business 
enterprises: 

(1)  Including  qualified  minority 
business  enterprises  on  solicitation  lists, 

(2)  Soliciting  minority  business 
enterprises  whenever  they  are  potential 
sources, 

(3)  When  economically  feasible, 
dividing  total  requirements  into  smaller 
tasks  or  quantities  so  as  to  permit 
maximum  participation  by  minority 
business  enterprises, 

(4)  Establishing  delivery  schedules 
which  will  assist  minority  business 
enterprises  to  meet  deadlines,  and 

(5)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
and  the  Office  of  Minority  Business 
Enterprise  of  the  Department  of 
Commerce  as  required. 

S  225. 1 8    Miscellaneous  administrative 
provisions. 

(a)  Grant  closeout procedures.  Grant 
closeout  procedures  for  the  Program 
shall  be  in  accordance  with  the 
Department's  Uniform  Federal 


Assistaaoe  JlegMblieBS  (7  CFR  Part 
3015).Siifapei«N. 

(bj  DBomnatioa  for  cause.  (1)  FNS 
may  temiaate  a  State  agaaqf'* 
participatioa  ia  the  ftogram  in  whole,  or 
in  part,  nvkeoever  it  ia  detemiaed  that 
the  State  agency  has  failed  to  cos^tly 
with  the  fnnAiUnn*  oi  the  Ptog^anL  FNS 
shall  prompdy  notify  the  State  agency  10 
writing  of  the  temiaatioQ  and  reasoa  ibr 
the  teiminatiao.  together  with  the 
effective  date,  and  shall  allow  the  State 
30  calendar  days  to  respond.  In 
instances  where  the  State  does  respond. 
FNS  shall  inform  the  State  of  its  final 
determination  no  later  than  30  calendar 
days  after  the  State  responds. 

(2)  A  State  agency  shall  terminate  a 
sponsor's  participation  in  the  Program 
by  written  notice  whenever  it  is 
determined  by  the  State  agpacy  that  the 
sponsor  has  failed  to  comply  with  the 
conditions  of  the  ftogram. 

(3)  When  participation  in  the  Program 
has  been  terminated  for  cause,  any 
funds  paid  to  the  State  agency  or  a 
sponsor  or  any  recoveries  by  FNS  from 
the  State  agency  or  by  the  State  agency 
from  a  a^onsor  shafl  be  in  accordance 
with  the  legal  rights  and  liabilities  of  the 
parties. 

(c)  Termmotion  for  convenience.  FNS 
and  iite  State  agency  may  agree  to 
terminate  die  Sitate  agency's 
participation  in  Ae  Program  in  whde,  or 
in  part,  when  both  parties  agree  that  the 
continuation  of  the  Program  wocdd  not 
produce  beneficial  resets 
conunensarale  widi  the  farther 
expenditure  of  binds.  The  t¥m»  parties 
shall  agree  aptm  the  leniiHtation 
conditioBS,  Incla^ig  the  effiscttve  date, 
and  in  the  case  of  partial  (uuditation, 
the  portion  to  be  tecniBated.  The  State 
agency  aiiali  not  isone  aew  (ligations 
for  the  terminated  portion  after  &e 
effective  date,  aad  shall  cancel  as  many 
outstaodoig  oliligatiaas  as  possible.  The 
Department  jteU  aflow  Adl  credit  to  the 
State  agency  far  the  Federal  ahaic  of  the 
noncanceliattie  obtigattoas  property 
incurred  by  the  State  agency  prior  to 
termination.  A  State  agency  may 
terminate  a  sponsor's  partidpatian  in 
the  manner  provided  kv  in  this 
paragraph. 

(d)  Maiateaatice  of  effort  Expenditure 
of  funds  from  State  and  local  sooroes  for 
the  maintenance  of  food  programs  for 
children  shall  not  be  diminished  as  a 
result  of  funds  received  under  the  Act 
and  a  certification  to  this  effect  shall 
become  part  of  the  agreement  provided 
for  in  §  225.3tc). 

(e)  Program  benefits.  The  value  of 
benefits  and  assistance  available  under 
the  Program  shall  not  be  considered  as 
income  or  resources  of  recipients  and 
their  families  for  any  purpose  under 


Federal.  State  or  local  laars,  inctiidiiig. 
but  not  ^j^ntt^A  to.  laws  relatiqg  to 
taxation,  tv^fare.  and  pofafic  assistance 
pro-ams. 

(f)  State  requirements.  Nc^ing 
contained  in  this  Part  rfiaU  prevent  a 
State  agency  from  ioiposaig  additional 
operating  requirements  which  m«  not 
inconsistent  with  the  provisioBS  of  this 
part,  provided  that  such  additioaal 
requirements  shall  not  deny  the  ftogram 
to  wi  area  in  which  poor  ecoaoanc 
conditions  exisC  and  shaU  not  result  in  a 
significant  number  of  needy  children  not 
having  access  to  the  Prograati.  Prior  to 
imposiag  any  additional  i«quiremeats, 
the  State  agency  must  receive  approval 
from  FNSRa 

(g)  Fraud peaaJty.  Whoever 
embezzles,  willfully  misapplies.  aXeals, 
or  obtains  by  fraud  any  funds,  asseia.  or 
property  that  are  the  subiect  of  a  grant 
or  other  form  of  assistance  under  this 
Part  whether  received  direcUy  or 
indirecUy  from  the  Department,  or 
whoever  receives,  conceals,  or  retains 
such  funds,  assets,  or  property  to  his  use 
or  gain,  knowniag  such  fluids,  assets,  or 
property  have  been  embezzled.  willfriDy 
misapplied,  stolen  or  obtained  by  fraud 
shall  if  such  funds,  assets,  or  property 
are  of  the  value  of  $100  or  more,  be  fined 
not  more  than  $100,000  or  imprisoned 
not  more  than  five  years,  or  both.  or.  il 
such  funds,  assets,  or  property  are  of  a 
value  of  less  than  $100.  shall  be  fined 
not  more  than  $1,000  or  imprisoned  for 
not  more  tfian  one  year,  or  both. 

(h)  Claims  adjustment  authority.  The 
Secretary  shall  have  the  authority  to 
determine  die  amount  ot  to  settle,  and 
to  adjust  any  claim  arising  under  the 
Program,  and  to  compromise  or  deny 
such  claim  of  any  part  thereof.  The 
Secretary  shaU  also  have  the  authority 
to  waive  such  claims  if  the  Secretary 
determines  that  to  do  so  would  serve  the 
purposes  of  die  Program.  This  provision 
shall  not  ^nnnish  ^e  audiority  of  the 
Attorney  General  uf  the  United  States 
under  section  518  of  Tide  28.  U5.  Code, 
to  conduct  li^gation  on  behalf  of  the 
United  States. 


§225.19    Regional  offica  I 

Persons  desiring  infonnation 
concemii^  the  Program  aiay  write  to  the 
appropriate  State  agency  or  Regnal 
Office  of  FNS  as  indicated  below: 

(a)  in  the  States  of  Connecticut, 
Maine.  Massadiusetts.  New  Hampshire, 
New  York,  Rhode  Island,  and  Vermont: 
Northeast  Regional  Office.  FNS,  MS.       , 
Department  of  Agriculture,  10  Causeway 
Street  Boston.  MA  02222-1065. 

(b)  In  the  States  of  Delaware,  District 
of  Columbia.  Maryland.  New  }«sey. 
Pennsylvania.  Puerto  Rico.  Virginia, 
Virgin  Islands,  and  West  Virginia:  Mid- 


Atlantic  Regional  Office.  FNS.  U.S. 
Department  of  Agriculture,  Corporate 
Boulevard  CN-02Ua  Trenton.  NJ  oessa 

(c)  In  the  States  of  Alabama.  Florida. 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture. 
1100  Spring  Street  NW,  Atlanta.  GA 
30367. 

(d)  In  the  States  of  Illinois.  Indiana, 
Michigan.  Minnesota.  Ohio  and 
Wisconsin:  Midwest  Regional  Office. 
FNS,  U.S.  Department  of  Agriculture.  SO 
E.  Washington  Street  CSiicago.  IL  60602. 

(e)  fat  the  States  of  Arkansas. 
Louisiana.  New  Mexico.  C^dahoma  and 
Texas:  Southwest  Regional  Office.  FNS. 
U.S.  Departeent  of  Agriculture,  1106 
Conuneroe  Street  Room  5-C-30,  Dallas. 
TX7S242. 

(f)  In  the  States  of  Cokxada  Iowa. 
Kansas.  Miaaoori.  Montana.  Nebraska, 
North  Dakota,  Soadi  Dacota.  Utah  and 
Wyonrin^  linmitwin  Plaitts  Regional 
Office,  FNS,  U.S.  Department  of 
Agriculture,  1244  Speer  Boulevard,  Suite 
903.  Denver,  CO  80204. 

(g)  In  dw  States  of  Alaska,  American 
Samoa,  Arizona,  California.  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  Trust 
Territory  of  the  Pacific  Islands,  the 
Nordi  Mariana  Islands,  and 
Washington:  Western  Regional  Office. 
FNS,  U.S.  Department  of  Agriculture.  530 
Kearney  Street  Room  400.  San 
Francisco.  CA  94106. 

{225.20    InformaMoo 
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Appendix  A — Alternate  Foods  For 
Meais 

Vegetable  Protein  Products 

1.  Schools,  institutions,  and  service 
institutions  may  use  a  vegetable  protein 
product,  defined  in  paragraph  2,  as  a 
food  component  meeting  the  meal 
requirements  speciHed  in  S  S  210.10, 
225.16  or  226.20  under  the  following 
terms  and  conditions: 

(a)  The  vegetable  protein  product 
must  be  prepared  in  combination  with 
raw  or  cooked  meat,  poultry  or  seafood 
and  shall  resemble,  as  well  as  substitute 
in  part  for.  one  of  these  major  protein 
foods.  "Substitute"  refers  to  a  vegetable 
protein  product  whose  presence  in 
another  food  results  in  the  presence  of  a 
smaller  amount  of  meat,  poultry  or 
seafood  than  is  customarily  expected  or 
than  appears  to  be  present  in  that  food. 
Examples  of  items  in  which  a  vegetable 
protein  product  may  be  used  include, 
but  are  not  limited  to,  beef  patties,  beef 
crumbles,  pizza  topping,  meat  loaf,  meat 
sauce,  taco  filling,  burritos,  and  tuna 
salad. 

(b)  Vegetable  protein  products  may  be 
used  in  the  dry  form  (nonhydrated). 
partially  hydrated  or  fully  hydrated  form 
in  combination  with  meat,  poultry  or 
seafood.  The  moisture  content  of  the 
fully  hydrated  vegetable  protein  product 
shall  be  such  that  the  mixture  will  have 
a  minimum  of  18  percent  protein  by 
weight  or  equivalent  amount  for  the  dry 
or  partially  hydrated  form  (based  on  the 
level  that  would  be  provided  if  the 
product  were  fully  hydrated). 

(c)  The  quantity,  by  weight,  of  the 
fully  hydrated  vegetable  protein  product 
must  not  exceed  30  parts  to  70  parts 
meat,  poultry  or  seafood  on  an 
uncooked  basis.  The  quantity  by  weight 
of  the  dry  or  partially  hydrated 
vegetable  protein  product  must  not 
exceed  a  level  equivalent  to  the  amount 
(dry  weight)  used  in  the  fully  hydrated 
product  at  the  30  percent  level  of 
substitution.  The  dry  or  partially 
hydrated  product's  replacement  of  meat, 
poultry  or  seafood  will  be  based  on  the 
level  of  substitution  it  would  provide  if 
it  were  fully  hydrated. 

(d)  A  vegetable  protein  product  may 
be  used  to  satisfy  the  meat/meat 
alternate  requirement  when  combined 
with  meat,  poultry  or  seafood  and  when 
it  meets  the  other  requirements  of  this 
section.  The  combination  of  the 
vegetable  protein  product  and  meat, 
poultry  or  seafood  may  meet  all  or  part 
of  the  meat/meat  alternate  requirement 
specified  in  5§  210.10,  225.16  or  226.20. 

(e)  The  contribution  vegetable  protein 
products  make  toward  the  meat/meat 
alternate  requirement  specified  in 

§§  210.10,  225.16,  and  226.20  shall  be 


determined  on  the  basis  of  the 
preparation  yield  of  the  meat,  poultry  or 
seafood  with  which  it  is  combined. 
When  computing  the  preparation  yield 
of  a  product  containing  meat,  poultry  or 
seafood  and  vegetable  protein  product, 
the  vegetable  protein  product  shall  be 
evaluated  as  having  the  same 
preparation  yield  that  is  applied  to  the 
meat,  poultry  or  seafood  it  replaces. 

(f)  When  vegetable  protein  products 
are  served  in  a  meal  with  other  alternate 
food  authorized  in  Appendix  A,  each 
individual  alternate  food  shall  be  used 
as  speciHcally  directed. 

2.  A  vegetable  protein  product  to  be 
used  to  resemble,  and  substitute  in  part 
for,  meat,  poultry  or  seafood,  as 
specified  in  paragraph  1.  must  meet  the 
following  criteria: 

(a)  The  vegetable  protein  product 
(substitute  food]  shall  contain  one  or 
more  vegetable  protein  products  which 
are  defined  as  follows: 

(1)  Vegetable  (plant)  protein  products 
are  foods  which  are  processed  so  that 
some  portion  of  the  nonprotein 
constituents  of  the  vegetable  is  removed. 
These  vegetable  protein  products  are 
safe  and  suitable  edible  products 
produced  from  vegetable  (plant)  sources 
including,  but  not  limited  to,  soybeans, 
peanuts,  wheat,  and  com. 

(b)  The  types  of  vegetable  protein 
products  described  in  paragraph  2(a)(1) 
of  this  appendix  shall  include  flour, 
concentrate,  and  isolate  as  defined 
below: 

(1)  When  a  product  contains  less  than 
65  percent  protein  by  weight  calculated 
on  a  moisture-free  basis  excluding 
added  flavors,  colors,  or  other  added 

substances  it  is  a  " flour",  the  blank 

to  be  filled  with  the  name  of  the  source 
of  the  protein,  e.g.,  "soy"  or  "peanut". 

(2)  When  a  product  contains  65 
percent  or  more  but  less  than  90  percent 
protein  by  weight  calculated  on  a 
moisture-free  basis  excluding  added 
flavors,  colors,  or  other  added 

substances,  it  is  a  " protein 

concentrate",  the  blank  to  be  filled  with 
the  name  of  the  source  of  the  protein, 
e.g..  "soy"  or  "peanut". 

(3)  When  a  product  contains  90 
percent  or  more  protein  by  weight 
calculated  on  a  moisture-free  basis 
excluding  added  flavors,  colors  or  other 

added  substances,  it  is  a  " protein 

isolate"  or  " isolated  protein",  the 

blank  to  be  filled  in  with  the  name  of  the 
sq^ce  of  the  protein,  e.g.,  "soy"  or 
"peanut". 

(c)  Compliance  with  the  moisture  and 
protein  provisions  of  paragraph  2(b)  (1), 
(2)  and  (3)  of  this  appendix  shall  be 
determined  by  the  appropriate  methods 
described  in  "Official  Methods  of 


Analysis  of  the  Association  of  Official 
Analytical  Chemists"  (latest  edition). 

(d)  Vegetable  protein  products  which 
are  used  to  resemble,  and  substitute  in 
part  for,  meat,  poultry  or  seafood  shall 
be  labeled  in  conformance  with  the 
following: 

(1)  The  common  or  usual  names  for  a 
vegetable  protein  product  used  to 
resemble,  and  substitute  in  part  for. 
meat,  poultry  or  seafood  shall  include 
the  term  "vegetable  protein  product" 
and  may  include  the  term  "textured"  or 
"texturized"  and/or  a  term  such  as 
"granules"  when  such  term  is 
appropriate.  The  term  "plant"  may  be 
used  in  the  name  in  lieu  of  the  term 
"vegetable";  and 

(2)  The  vegetable  protein  products 
used  as  ingredients  in  the  substitute 
food  shall  be  listed  by  source  (e.g.,  soy 
or  peanut)  and  product  type  (e.g.,  flour, 
concentrate,  isolate)  in  the  ingredient 
state  of  the  label.  Product  type(s)  listed 
shall  comply  with  the  appropriate 
defmition(s)  set  forth  in  paragraph  2(b) 
(1),  (2)  and  (3).  and  may  include  a  term 
which  accurately  describes  the  physical 
form  of  the  product  (e.g.,  "granules") 
when  such  term  is  appropriate. 

(e)  Vegetable  protein  products  which 
are  used  to  resemble,  and  substitute  in 
part  for,  meat,  poultry  or  seafood  shall 
meet  the  following  nutritional 
specifications: 

(1)  The  biological  quality  of  the 
protein  in  the  vegetable  protein  product 
shall  be  at  least  80  percent  that  of 
casein,  such  percentage  to  be 
determined  by  performing  a  Protein 
Efficiency  Ratio  (PER)  assay  unless  FNS 
grants  an  exception  to  the  PER  by 
approving  an  alternate  test; 

(2)  The  vegetable  protein  product 
shall  contain  at  least  18  percent  protein 
by  weight  when  hydrated  or  formulated 
to  be  used  in  combination  with  meat, 
poultry  or  seafood.  ("When  hydrated  or 
formulated"  refers  to  a  dry  vegetable 
protein  product  and  the  amount  of 
water,  fat  or  oil,  colors,  flavors  or  any 
other  substances  which  have  been 
added  in  order  to  make  the  resultant 
mixture  resemble  that  meat,  poultry  or 
seafood); 

(3)  The  vegetable  protein  product 
must  contain  the  following  levels  of 
nutrients  per  gram  of  protein: 


^4utrient 


Nutrient 


Vitamin  A  (lU) 

Thiamine  (milligrams).... 

Riboflavin  (milligrams) 

Niacin  (milligrams) 

Pantottienic  acid  (milligrams). 

Vitamin  B6  (milligrams).. 

Vitamin  B12  (micrograms) 

Iron  (milligrams) 


Amouni 


13 
0.02 
.01 
.3 
.04 
.02 
.1 
.15 


Magnesium  (milligrams) 

Zinc  (milligrams) 

Copper  (micrograms) .... 
Potassium  (milligrams).. 


Amount 


1.15 
.5 
24 
17 


I     (4)  Compliance  with  the  nutrient 
provisions  set  forth  in  paragraph  2(e)  (1), 
(2)  and  (3)  of  this  appendix  shall  be 
determined  by  the  appropriate  methods 
described  in  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists"  (latest  edition). 

(f)  Vegetable  protein  products  to  be 
used  in  the  child  nutrition  programs  to 
resemble,  and  substitute  in  part  for, 
meat,  poultry  or  seafood  that  comply 
with  the  labeling  and  nutritional 
specifications  set  forth  in  paragraph  2(d) 
(1)  and  (2)  and  paragraph  2(e)  (1).  (2) 
and  (3)  shall  bear  a  label  containing  the 
following  statement:  "This  product 
meets  USDA-FNS  requirements  for  use 
in  meeting  a  portion  of  the  meat/meat 
alternate  requirement  of  the  child 
nutrition  programs."  This  statement 
shall  appear  on  the  principal  display 
panel  area  of  the  package. 

(g)  It  is  recommended  that,  for 
vegetable  protein  products  to  be  used  to 
resemble,  and  substitute  in  part  for, 
meat,  poultry  or  seafood  and  labeled  as 
specified  in  paragraph-^f)  of  this 
appendix,  manufacturers  provide 
information  on  the  percent  protein 
contained  in  the  dry  vegetable  protein 
product  (on  an  as  is  basis.). 

(h)  It  is  recommended  that  for  a 
vegetable  protein  product  mix, 
manufacturers  provide  information  on 
(1)  the  amount  by  weight  of  dry 
vegetable  protein  product  in  the 
package,  (2)  hydration  instructions,  and 


(3)  instructions  on  how  to  combine  the 
mix  with  meat,  poultry  or  seafood.  A 
vegetable  protein  product  mix  is  defined 
as  a  dry  product  containing  vegetable 
protein  products  that  comply  with  the 
labeling  and  nutritional  specifications 
set  forth  in  paragraphs  2(d)(1)  and  (2) 
and  paragraph  2(e)(1).  (2)  and  (3)  along 
with  substantial  levels  (more  than  5 
percent)  of  seasonings,  bread  crumbs, 
flavorings,  etc. 

3.  Schools,  institutions,  and  service 
institutions  may  use  a  commercially 
prepared  meat  poultry  or  seafood 
product  combined  with  vegetable 
protein  products  to  meet  all  or  part  of 
the  meat/meat  alternate  requirement 
specified  in  §§  210.10.  225.16  or  226.20  if 
the  product  bears  a  label  containing  the 
statement:  "This  item  contains  vegetable 
protein  product(8)  which  is  authorized 
as  an  alternate  food  in  the  child 
nutrition  programs"  (outlined  in 
paragraph  2  of  this  appendix).  This 
would  designate  that  the  vegetable 
protein  product  used  in  the  formulation 
of  the  meat,  poultry  or  seafood  item 
complies  with  the  naming  and 
nutritional  specifications  set  forth  in 
paragraph  2  of  this  appendix.  The 
presence  of  this  label  does  not  ensure 
the  proper  level  of  hydration,  ratio  of 
substitution  nor  the  contribution  that  the 
product  makes  toward  meal  pattern 
requirements  for  the  child  nutrition 
programs. 

Appendix  B— {Reserved] 

Appendix  C-Child  Nutrition  (CN) 
Labeiing  Program 

1.  The  Child  Nutrition  (CN)  Labeling 
Program  is  a  voluntary  technical 
assistance  program  administered  by  the 


Food  and  Nutrition  Service  (FNS)  in 
conjunction  with  the  Food  Safety  and 
Inspection  Service  (FSIS)  and 
Agricultural  Marketing  siervice  (AMS)  of 
the  U.S.  Department  of  Agriculture 
(USDA),  and  National  Marine  Fisheries 
Service  of  the  U.S.  Department  of 
Commerce  (USDC)  for  the  Child 
Nutrition  Programs.  This  program 
essentially  involves  the  review  of  a 
manufacturer's  recipe  or  product 
formulation  to  determine  the 
contribution  a  serving  of  a  commercially 
prepared  product  makes  toward  meal 
pattern  requirements  and  a  review  of 
the  CN  label  statement  to  ensure  its 
accuracy.  CN  labeled  products  must  be 
produced  in  accordance  with  all 
requirements  set  forth  in  this  rule. 

2.  Products  eligible  for  CN  labels  are 
as  follows: 

(a)  Commercially  prepared  food 
products  that  contribute  significantly  to 
the  meat/meat  alternate  component  of 
meal  pattern  requirements  of  7  CFR 
210.10,  225.16,  and  226.20  and  are  served 
in  the  main  dish. 

(b)  Juice  drinks  and  juice  drink 
products  that  contain  a  minimum  of  50 
percent  full  strength  juice  by  volume. 

3.  For  the  purpose  of  this  appendix  the 
following  definitions  apply: 

(a)  "CN  label"  is  a  food  product  label 
that  contains  a  CN  label  statement  and 
CN  logo  as  defined  in  paragraph  3(b) 
and  (c)  below. 

(b)  The  "CN  logo"  (as  shown  below)  is 
a  distinct  border  which  is  used  around 
the  edges  of  a  "CN  label  statement"  as 
defined  in  paragraph  3(c). 


(c)  The  "CN  label  statement"  includes 
the  following: 

(1)  The  product  identification  number 
(assigned  by  FNS); 


(2)  The  statement  of  the  product's 
contribution  toward  meal  pattern 
requirements  of  7  CFR  210.10,  220.8, 
225.16,  and  226.20.  The  statement  shall 
identify  the  contribution  of  a  specific 


portion  of  a  meat/meat  alternate 
product  toward  the  meat/meat 
alternate,  bread/bread  alternate,  and/or 
vegetable/fruit  component  of  the  meal 
pattern  requirements.  For  juice  drinks 


\m 
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and  juice  drink  products  the  statement 
shall  identify  their  contribution  toward 
the  vegetable/fruit  component  of  the 
meal  pattern  requirements. 


(3)  Statement  specifying  that  the  use 
of  the  CN  logo  and  CN  statement  was 
authorized  by  FNS,  and 

(4)  The  approval  date. 


For  example: 


CN 


00000 
This  3.00  02  serving  of  raw  beef  pattie  provides  v*ien  cooked 
CN    2.00  oz  equivalent  meat  for  Child  Nutriticn  Meed  Pattern 
Pequirements.   (Use  of  this  logo  and  statement  authorized 
by  the  Food  and  Nutriticxi  Service,  USEA  05-84.) 

CN 


CN 


(d)  "Federal  inspection"  means 
inspection  of  food  products  by  FSIS, 
AMS  or  USDC. 

4.  Food  processors  or  manufactiu-ers 
may  use  the  CN  label  statement  and  CN 
logo  as  defined  in  paragraph  3  (b)  and 
(c)  under  the  following  terms  and 
conditions: 

(a)  The  CN  label  must  be  reviewed 
and  approved  at  the  national  level  by 
the  Food  and  Nutrition  Service  and 
appropriate  USDA  or  USDC  Federal 
agency  responsible  for  the  inspection  of 
the  product. 

(b)  The  CN  labeled  product  must  be 
produced  under  Federal  inspection  by 
USDA  or  USDC.  The  Federal  inspection 
must  be  performed  in  accordance  with 
an  approved  partial  or  total  quaUty 
control  program  or  standards 
established  by  the  appropriate  Federal 
inspection  service. 

(c)  The  CN  label  statement  must  be 
printed  as  an  integral  part  of  the  product 
label  along  with  the  product  name, 
ingredient  listing,  the  inspection  shield 
or  mark  for  the  appropriate  inspection 
program,  the  establishment  number 
where  appropriate  and  the 
manufacturer's  or  distributor's  name 
and  address. 

(1)  The  inspection  marking  for  CN 
labeled  non-meat,  non-poultry,  and  non- 
seafood  products  with  the  exception  of 
juice  drinks  and  juice  drink  products  is 
established  as  follows: 


INSFEX3II)  EV  THE 

U.S.   CEPT.  OF  MSaCUUURE 

IN  ACOCRIMNCE  WTIH 


[d)  Yields  for  determining  the 
product's  contribution  toward  meal 
pattern  requirements  must  be  calculated 
using  the  Food  Buying  Guide  for  Child 
Nutrition  Programs  (Program  Aid 
Number  1331). 

5.  In  the  event  a  company  uses  the  CN 
logo  and  CN  label  statement 
inappropriately,  the  company  will  be 
directed  to  discontinue  the  use  of  the 
logo  and  statement  and  the  matter  will 
be  referred  to  the  appropriate  agency  for 
action  to  be  taken  against  the  company. 

6.  Products  that  bear  a  CN  label 
statement  as  set  forth  in  paragraph  3{c) 
carry  a  warranty.  This  means  that  if  a 
food  service  authority  participating  in 
the  child  nutrition  programs  purchase  a 
CN  labeled  product  and  uses  it  in 
accordance  with  the  manufacturer's 
directions,  the  school  or  institution  will 
not  have  an  audit  claim  flled  against  it 
for  the  CN  labeled  product  for 
noncompliance  with  the  meal  pattern 
requirements  of  7  CFR  210.10,  220.8. 
225.16.  and  226.20.  If  a  State  or  Federal 
auditor  fmds  that  a  product  that  is  CN 
labeled  does  not  actually  meet  the  meal 
pattern  requirements  claimed  on  the 
label,  the  auditor  will  report  this  finding 


to  FNS.  FNS  will  prepare  a  report  on  the 
findings  and  send  it  to  the  appropriate 
divisions  of  FSIS  and  AMS  of  the  USDA. 
National  Marine  Fisheries  Service  of  the 
USDC,  Food  and  Drug  Administration. 
or  the  Department  of  Justice  for  action 
against  the  company.  Any  or  all  of  the 
following  courses  of  action  may  be 
taken: 

(a)  The  company's  CN  label  may  be 
revoked  for  a  specific  period  of  time; 

(b)  The  appropriate  agency  may 
pursue  a  misbranding  or  mislabeling 
action  against  the  company  producing 
the  product; 

(c)  The  company's  name  will  be 
circulated  to  regional  FNS  offices;  and 

(d)  FNS  will  require  the  food  service 
program  involved  to  notify  the  State 
agency  of  the  labeling  violation. 

7.  FNS  is  authorized  to  issue 
operational  policies,  procedures,  and 
instructions  for  the  CN  Labeling 
Program.  To  apply  for  a  CN  label  and  to 
obtain  additional  information  on  CN 
label  application  procedures,  write  to: 
CN  Labels,  U.S.  Department  of 
Agriculture.  Food  and  Nutrition  Service, 
Nutrition  and  Technical  Services 
Division.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302. 

Date:  November  21, 1988. 

Anna  Kondratas. 

Administrator. 

[FR  Doc.  88-27388  Filed  11-23-88:  2:42  pm] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1  and  2 
[Docket  No.  81024-8224] 

Revision  of  Patent  and  Trademark 
Fees 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  proposes  to  amend  the  rules  of 
practice  in  patent  and  trademark  cases. 
Parts  1  and  2  of  Title  37.  Code  of  Federal 
Regulations,  to  adjust  patent  fee 
amounts  and  to  reduce  certain 
trademark  fee  amounts.  The  Office  also 
proposes  to  amend  the  rules  of  practice 
in  patent  cases  to  clarify  requirements 
in  the  filing  of  applications  and  to 
provide  for  procedures  for  applicants  to 
cure  certain  defects  in  the  filing  of 
applications. 

Establishment  and  adjustment  of 
patent  fees  is  provided  for  by  section  6 
and  section  41  of  the  Title  35,  United 
States  Code,  and  section  103(b)  of  Pub. 
L  100-703.  Establishment  and 
adjustment  of  trademark  fees  is 
provided  for  by  section  31  of  the 
Trademark  (Lanham)  Act  of  1946.  as 
amended  (15  U.S.C.  1113)  and  section 
103(c)  of  Pub.  L 100-703. 
dates:  Written  comments  must  be 
submitted  on  or  before  January  4, 1989;  a 
public  hearing  will  be  held  on  January  4, 
1989,  at  9:00  a.m.  Requests  to  present 
oral  testimony  should  be  received  on  or 
before  January  3, 1988. 
addresses:  Address  written  comments 
and  requests  to  present  oral  testimony 
to  the  Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231, 
Attention:  Frances  Michalkewicz.  Suite 
904,  Crystal  Park  2.  The  hearing  will  be 
held  in  Suite  912  on  the  9th  floor  of 
Building  2,  Crystal  Park,  locaed  at  2121 
Crystal  Drive.  Arlington,  Virginia. 
Written  comments  and  a  transcript  of 
the  public  hearing  will  be  available  for 
public  inspection  in  Suite  904  of  Building 
2.  Crystal  Park  at  2121  Crystal  Drive. 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT 
Frances  Michalkewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 
SUPPLEMENTARY  INFORMATION:  Patent 

fees  were  set  on  October  1, 1982,  in 
accordance  with  the  provisions  of  Title 
35,  United  States  Code  (Pub.  L  97-247). 
Patent  fees  were  adjusted  effective 


October  5. 1985,  in  accordance  with  the 
provisions  of  Title  35,  United  States 
Code.  Trademark  fees  were  set  on 
October  1, 1982,  in  accordance  wift  the 
provisions  of  section  31  of  the 
Trademark  (Lanham)  Act  of  1946,  ai 
amended  (15  U.S.C.  1113)  and  adjuited 
on  October  1, 1986,  in  accordance  with 
the  provisions  of  that  Act  and  Title  35. 
On  November  6, 1986,  legislation 
modifying  the  way  fee  adjustments 
could  be  made  was  enacted  as  Pub.  L. 
99-607.  The  fee  adjustment  provisions  of 
Pub.  L  99-607,  Section  3(a)  and  section 
3(b)  expired  on  September  30, 1988.  On 
November  19, 1988,  legislation  extending 
section  3(a)  and  section  3(b)  of  Pub.  L. 
99-607  was  enacted  as  Pub.  L  100-703. 
Therefore,  patent  and  trademark  fee 
adjustments  will  be  guided  by  the 
provisions  of  Title  35.  United  States 
Code,  and  by  Pub.  L.  100-703,  and  the 
Trademark  (Lanham)  Act  of  1946.  as 
amended  (15  U.S.C.  1113).  and  by  Pub.  L 
100-703. 

The  Patent  and  Trademark  Office  is 
proposing  to  amend  37  CFR  2.6  to  reduce 
the  fee  for  filing  an  application  for 
trademark  registration  from  $200  to  $175 
per  class.  The  Office  further  proposes  to 
reduce  the  fee  for  recording  trademark 
assignments  and  agreements  or  other 
papers  relating  to  the  property  in  a 
registration  or  application  from  $100  to 
$8  for  each  mark  in  the  same  document. 

Effective  October  1. 1982.  trademark 
operations  within  the  Office  became  100 
percent  user-fee  funded.  Experience  to 
date  has  demonstrated  that  the  fees  first 
established  in  October  1982.  and  as  later 
adjusted  in  October  1986,  are  more  than 
adequate  to  meet  total  trademark 
function  costs.  At  the  end  of  fiscal  year 
1988.  total  trademark  function  fees 
exceeded  total  trademark  function  costs 
by  approximately  $10  million.  Left 
undisturbed,  it  is  projected  that  the 
current  trademark  fee  structure  will 
result  in  an  additional  $12.7  million  in 
excess  fees  over  the  course  of  the  next 
three-year  fee  cycle.  Thus,  by  the  end  of 
fiscal  year  1991.  total  trademark  fees  are 
projected  to  exceed  total  trademark 
costs  by  almost  $23  million  if  the  current 
fee  structure  remains  in  place. 

In  this  light,  the  Office  is  proposing  to 
reduce  bo&  the  trademark  application 
and  assignment  fees.  A  reduction  of  the 
application  fee  to  $175  would  be 
consistent  with  the  legislative  history 
surrounding  passage  of  Pub.  L.  97-247.  In 
its  report  (H.  Rep.  No.  97-542.  May  17, 
1982).  the  House  Committee  on  the 
Judiciary  stated  that.  "It  is  expected  that 
the  Commissioner  will  set  the 
[trademark]  fees  in  a  way  that  the  filing 
fee  will  be  kept  as  low  as  possible  to 
foster  use  of  the  Federal  registration 
system."  The  application  filing  fee  from 


October  1982  to  October  1986  was  $175. 
The  filling  fee  was  increased  in  1986  to 
$200  in  an  effort  to  recover  a  greater 
percentage  of  the  actual  costs  incurred 
in  the  processing  of  trademark 
applications.  While  the  proposed 
reduction  will  increase  the  discrepancy 
between  the  apphcation  filing  fee  and 
our  projected  unit  cost,  the  size  of  the 
current  "surplus."  as  well  as  the 
objective  of  encouragihg  filings, 
supports  the  proposed  action. 

A  reduction  of  the  fee  for  recording 
trademark  assignments  to  $8  for  each 
mark  would  make  such  fees  consistent 
with  those  proposed  for  the  recording  of 
patent  assigimients. 

While  the  proposed  fee  reductions 
still  wiU  leave  a  healthy  "surplus." 
prudence  suggests  that  further 
reductions  be  held  in  abeyance  pending 
implementation  of  "The  Trademark  Law 
Revision  Act  of  1988"  (Pub.  L  100-667). 
The  Act.  among  other  things,  would 
permit  applicants  to  file  applications  for 
Federal  trademark  registrations  based 
upon  a  bona  fide  "intent-to-use"  the 
mark  in  commerce.  Implementation  of 
"intent-to-use"  legislation  will  require 
the  Office  to  incur  additional 
expenditures,  such  as  increased 
personnel  costs  and  improved  computer 
capabilities.  The  Office  will  review  its 
trademark  fee  structure  approximately 
18  months  from  implementation  and 
propose  further  fee  adjustments  if 
warranted. 

Even  absent  "intent-to-use"  the  Office 
will  probably  be  required  to  upgrade  its 
computer  capabilities  within  the  jiear 
future.  Moreover,  implementation  of  an 
automated  trademark  assignment 
system,  now  scheduled  for  fiscal  year 
1990,  and  other  improvements  in 
automated  searching,  will  result  in 
increased  demands  on  trademark 
resources. 

Background 

I^visions  of  Title  35  and  Title  15. 
United  States  Code,  and  Pub.  L.  100-703 
Which  Affect  This  Notice  of  Proposed 
Rulemaking 

Patent  and  Trademark  Office  fees  are 
authorized  by  35  U.S.C.  41  and  35  U.S.C. 
376.  Section  41(a)  of  Title  35,  United 
States  Code,  establishes  a  number  of 
statutory  fees.  Among  the  more 
significant  of  these  are  fees  for  filing  a 
patent  application  and  issuing  a  patent. 
Certain  other  fees,  such  as  appeal  fees, 
the  fee  for  filing  a  disclaimer,  fees  for 
filing  petitions  seeking  to  revive  an 
abandoned  application  and  for 
extensions  of  time  also  are  set  in  35 
U.S.C.  41(a).  Section  41(b)  of  Title  35. 
United  States  Code,  sets  forth  the 


statutory  fees  for  maintaining  a  patent 
in  force  if  the  application  was  filed  on  or 
after  August  27. 1982. 

The  provisions  of  Pub.  L  96-^17  also 
establish  maintenance  fees  for  patents 
other  than  design  and  plant  patents 
issued  on  applications  other  than  design 
and  plant  patents  issued  on  applications 
filed  on  or  after  December  12, 1980  and 
before  August  27. 1982.  These 
maintenance  fees  are  to  recover  25 
percent  of  the  estimated  cost  to  the 
Office  of  processing  patent  applications. 

Section  1  of  Pub.  L.  97-247  authorized 
the  reduction  by  50  percent  in  the  fees 
paid  under  35  U.S.C.  41(a)  and  41(b)  by 
independent  inventors,  small  business 
concerns,  and  nonprofit  organizations, 
who  meet  the  definitions  established. 
Section  1(a)(2)  of  Pub.  L.  99-607  makes 
this  provision  permanent  in  35  U.S.C 
41(h). 

Section  41(f)  of  Title  35,  United  States 
Code,  provides  that  fees  established  in 
35  U.S.C.  41(a)  and  35  U.S.C.  41(b).  "may 
be  adjusted  by  the  Commissioner  on 
October  1. 1985,  and  every  third  year 
thereafer,  to  reflect  any  fluctuations 
occurring  during  the  previous  three 
years  in  the  Consumer  Price  Index,  as 
determined  by  the  Secretary  of  Labor." 
Section  41(f)  also  provides  that  changes 
of  less  than  one  percent  may  be  ignored. 
Pub.  L.  100-703  makes  no  modifications 
to  35  U.S.C.  41(f). 

Section  41(d)  of  Title  35.  United  States 
Code,  provides  that  the  "Commissioner 
will  establish  fees  for  all  other 
processing,  services,  or  materials  related 
to  patents"  which  are  not  covered  in  35 
U.S.C.  41(a)  and  35  U.S.C.  41(b),  "to 
recover  the  estimated  average  cost  of 
the  Office  of  such  processing,  services 
or  materials." 

Section  103(b)  of  Pub.  L 100-703 
changes  the  way  fees  established  under 
35  U.S.C.  41(d)  can  be  adjusted.  For 
fiscal  years  1989. 1990,  and  1991,  except 
for  the  purposes  of  making  adjustments 
which  in  the  aggregate  do  not  exceed 
fiuctuations  during  the  previous  three 
years  in  the  Consumer  Price  Index. 

Section  103(b)  of  Pub.  L  100-703 
provides  that  the  Commissioner  caimot 
establish  additional  fees  under  35  U.S.C. 
41(d)  during  fiscal  years  1989, 1990,  and 
1991. 

Section  376  of  Title  35,  United  States 
Code,  authorizes  the  Conunissioner  to 
set  fees  for  patent  applications  filed 
under  the  Patent  Cooperation  Treaty. 
The  fees  under  the  Patent  Cooperation 
Treaty  are  keyed  to  full  cost  recovery  of 
the  processing  costs  under  the  Treaty. 
Pub.  L.  100-703  makes  no  modifications 
to  35  U5.C.  376. 

Section  31  of  the  Trademark  (Lanham) 
Act  of  1946,  as  amended  (15  U.S.C  1113) 
authorizes  the  Conunissioner  to 


establish  fees  for  the  filing  and 
processing  of  an  appUcation  for  the 
registration  of  a  trademark  or  other 
mark,  and  for  all  other  services  and 
materials  relating  to  trademarks  and 
other  marks.  No  fee  for  the  filing  or 
processing  of  an  application  for  the 
registration  of  a  trademark  or  other 
mark  or  for  the  renewal  or  assignment  of 
a  trademark  or  other  mark  will  be 
adjusted  more  than  once  every  three 
years.  The  House  Committee  on  the 
Judiciary,  in  a  report  that  accompanied 
H.R.  6260,  which  ultimately  was  enacted 
as  Pub.  L  97-247,  recommended  a 
trademark  fee  schedule  to  the 
Commissioner  which  was  established  by 
rule  published  in  the  Federal  Register  on 
July  30, 1982  at  47  FR  33086,  effective 
October  1, 1982. 

A  final  rule  to  increase  the  trademark 
appUcation  filing  fee  per  class  and  the 
fee  for  copies  of  trademarks  was 
published  in  the  Federal  Register  on 
August  4, 1988  at  51  FR  28052.  The 
increased  fees  became  effective  on 
October  1. 1986. 

Section  103(a)  of  Pub.  L  100-703 
changes  the  way  fees  estabhshed  under 
the  Trademark  (Lanham)  Act  of  1948,  as 
amended  (15  U.S.C.  1113)  can  be 
adjusted.  For  fiscal  years  1989, 1990  and 
1991,  the  Commissioner  cannot  increase 
fees  established  under  the  Act  except 
for  the  purposes  of  making  adjustments 
which  in  the  aggregate  do  not  exceed 
fluctuations  during  the  previous  three 
years  in  the  Consumer  Price  Index. 

Section  103(a)  of  Pub.  L.  100-703 
provides  that  the  Conunissioner  cannot 
establish  additional  fees  under  the 
Trademark  (Lanham)  Act  of  1946,  as 
amended  (15  U.S.C  1113)  during  fiscal 
years  1989, 1990,  and  1991. 

However,  as  described  above  under 
Supplementary  Information,  the  Office  is 
proposing  only  to  reduce  the  fee  for 
filing  an  application,  per  class,  and  the 
fee  for  recording  trademaik  assignments 
and  agreements  or  other  papers  relating 
to  the  property  in  a  registration  or 
application. 

Proposed  Rule  Changes 

General  Procedures 

Cost  Calculations:  The  Office 
calculated  unit  costs  for  all  fees  based 
on  OMB  Circular  A-25,  "User  Fees,"  and 
OMB  Circular  A-130,  "Management  of 
Federal  Information  Resources."  Costs 
were  determined  from  the  best  available 
records  (for  example,  the  1987  end  of 
fiscal  year  financial  statements  for  the 
Office)  and  included  direct  and  indirect 
costs  to  the  Office  of  carrying  out  the 
activity,  as  directed  by  OMB  Circular 
A-25.  To  estimate  costs  for  the  three- 
year  fee  cycle  April  1989-March  1992. 


the  1987  actual  costs  were  then  adjusted 
by  a  mid-cyde  inflation  rate  of  12.644 
percent  derived  from  the 
Administration's  inflation  projection. 

Workload  Projections 

Detennination  of  future  year 
woikloads  varies  by  fee  code.  Principal 
workload  projection  techniques  are  as 
foUowR 

Patent  and  trademark  application 
workloads  were  projected  from 
statistical  regression  models  using 
recent  application  trends.  Associated 
application  workloads,  for  example, 
patent  claims  and  extensions  of  time, 
grow  relative  to  patent  appUcations. 
Patent  issues  are  projected  from  an  in- 
house  patent  productivity  model  and 
reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utilize 
patents  issued  3.5,  7.5  and  11.5  years 
prior  to  payment  and  assume  payment 
rates  of  80  percent  50  percent  and  25 
percent,  respectively.  Trademaric 
affidavits  and  renewals  are  based  on 
prior  year  registrations  and  renewal 
trends.  Service  fee  workloads  follow 
linear  trends  from  prior  year  activities. 
All  workload  estimates  are  approved  by 
the  manager  responsible  for  the  fee 
program. 

Policy  for  applying  the  Consumer 
Price  Index:  The  Office  of  Management 
and  Budget  hat  determined  that  the 
Patent  and  Trademark  Office  shoidd  use 
Consumer  Price  Index-U  (CPI)  to  adjust 
patent  fees.  The  Department  of  Labor's 
Consumer  Price  Index  is  made  pubUc 
approximately  twenty-one  days  after 
the  end  of  the  month  l>eing  calculated. 
The  time  lag  between  the  initiation  and 
the  completion  of  the  rulemaking 
process  dictates  that  the  August  1996 
through  March  1980  inflation  rate  be 
projected.  The  Administration's 
projected  cumiilative  CPI  for  the  three- 
year  period  April  1986-March  1980  is 
10.303  percent  This  estimate  is  included 
in  the  cumulative  three-year  CPI  applied 
to  patent  fees.  Before  the  final  fee 
schedule  is  published,  the  estimate  will 
be  recalculated  using  the  additional 
actual  data  that  will  have  become 
available  in  the  interim. 

Rounding  Procedures:  After 
appUcation  of  the  10.303  percent 
projected  fluctuation  in  the  CPI  to  fees, 
amounts  were  roimded  by  applying 
standard  arithmetical  rules  so  that  the 
amoimts  rounded  would  be  de  minimis 
and  convenient  to  the  user.  Fees  of  $100 
or  more  were  rounded  to  the  nearest 
$10.  Fees  between  $10  and  $99  were 
rounded  to  the  nearest  even  number  so 
that  the  comparable  small  entity  fee 
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would  be  a  whole  number.  Fees  under 
$2  were  rounded  for  convenience. 

Since  the  amounts  of  the  patent  fees 
that  went  into  effect  on  October  5. 1985 
were  rounded  after  apphcation  of  the 
Consumer  Price  Index,  a  first  step  in 
calculating  proposed  new  fee  amounts 
was  to  eliminate  any  effects  of  rounding 
prior  years'  fee  adjustments.  For 
example,  35  U.S.C.  41(a),  sets  the  patent 
application  filing  fee  at  $300.00. 
Applying  the  11.8  percent  CPI  for  the 
period  1983-1985  resulted  in  an 
allowable  increase  to  $335.40.  This 
amount  was  rounded  to  $340.00.  For 
purposes  of  this  fee  adjustment  process, 
the  base  used  to  adjust  fees  for  the  next 
fee  cycle  was  the  "unrounded"  fee 
amount:  i.e.,  the  $335.40  for  patent 
application  filing  fees.  Similarly,  the  cost 
for  certifying  Office  records  was  $2.70. 
This  amount  was  rounded  to  $3.00.  For 
purposes  of  this  fee  adjustment  process, 
the  base  was  the  unrounded  amount  of 
$2.70. 

It  should  be  noted  that  following 
routine  rounding  off  practices  can  result 
in  some  fee  items  being  adjusted  by 
more  or  less  than  CPI.  This  divergence 
from  the  CPI  ceiling  will  only  exist  in  the 
short  term  because  of  the  policy  of 
applying  the  CPI  adjustment  factor  to 
the  unrounded  amount  from  the  previous 
fee  cycle. 

Proposed  Rule  Changes  Under  Title  35 
and  Title  15,  United  States  Code  and 
Pub.  L  100-703 

Statutory  patent  fees  established 
under  35  U.S.C.  41(a)  and  35  U.S.C.  41(b) 
will  be  adjusted  in  accordance  with  35 
U.S.C.  41(f)  to  reflect  any  fluctuations 
occurring  during  the  previous  three 
years  in  the  CPI. 

Non-statutory  patent  fees  established 
under  35  U.S.C.  41(d)  will  be  adjusted  in 
accordance  with  103(b)  of  Pub.  L 100- 
703  to  reflect,  in  the  aggregate,  any 
fluctuations  occurring  during  the 
previous  three  years  (April  1986-March 
1989)  in  the  Consumer  Price  Index,  as 
determined  by  the  Secretary  of  Labor, 
fees  established  under  35  U.S.C.  376  will 
be  adjusted  to  recover  the  full  cost  of 
processing  under  the  Patent  Cooperation 
Treaty.  International  patent  fees  under 
37  CFR  1.492  are  related  to  patent  fees 
established  under  35  U.S.C.  41(a)  and 
will  be  adjusted  to  reflect  fluctuations  in 
the  CPI. 

For  fees  established  under  section  31 
of  the  Trademark  (Lanham)  Act  of  1948, 
as  amended  (15  U.S.C.  1113),  the  Office 
is  proposing  only  to  reduce  the  fee  for 
filing  an  application,  per  class,  and  the 
fee  for  recording  trademark  assignments 
and  agreements  or  other  papers  relating 
to  the  property  in  a  registration  or 


application  as  fully  described  above 
under  Supplementary  Information. 

Fee  Adjustment  Methodology 

1.  Projected  Actual  Costs 

The  projected  actual  costs  for  all  fee 
items  were  calculated  by  applying  the 
principles  of  OMB  Circulars  A-25  and 
A-130. 

a.  Statutory  patent  fees  were  derived 
by:  (1)  Identifying  those  operational 
units  of  the  Office  involved  in,  or 
contributing  to.  the  processing  of  a 
patent  application  through  all  phases  of 
examination:  (2)  identifying  and 
certifying  actual  fiscal  year  1987 
obligations  incurred  by  the  operational 
units  in  processing  an  application;  (3) 
projecting  those  obligations  to  the 
period  of  April  1989  through  March  1992 
in  accordance  with  approved  budgets 
and  future  year  budget  targets;  and  (4) 
increasing  the  obligations  projected  for 
the  period  of  April  1989  through  March 
1992  by  the  Administration's  estimates 
for  federal  pay  raise  adjustments  and 
projected  inflation.  Projected  actual 
costs  for  April  1989-March  1992, 
$729,810,051  less  projected  budget 
authority  of  $265,834,000,  are 
$463,976,051. 

b.  For  non-statutory  patent  fees, 
projected  costs  for  each  fee  item  were 
established  by  (1)  identifying  actual 
costs  for  1987,  and  (2)  projecting  actual 
costs  for  fiscal  years  1988  through 
March  1992  by  applying  the 
Administration's  inflation  projection  of 
12.644  percent. 

This  projected  actual  cost  was  then 
multiplied  by  the  projected  workload  for 
each  fee  item.  The  sum  of  the  projected 
costs  for  all  fee  items  is  the  projected 
actual  cost  of  operation  during  the  three- 
year  fee  cycle.  Projected  actual  costs  for 
April  1989-March  1992  are  $64,661,341. 

c.  The  same  methodologies  as 
described  in  paragraphs  (a)  and  (b) 
above  were  applied  to  Patent 
Cooperation  Treaty  fees.  Projected 
actual  costs  for  April  1989-March  1992 
are  $16,531,990. 

d.  The  same  methodology  as 
described  in  paragraph  (b)  above  was 
applied  to  Trademark  fees.  Projected 
actual  costs  for  April  1989-March  1992 
are  calculated  to  be  $74,329,783. 

2.  Income  Projections  ^ 

a.  The  maximum  amount  of  statutory 
fee  income  that  the  Office  is  authorized 
to  recover  under  35  U.S.C.  41(f)  was 
calculated  as  follows. 

For  each  statutory  patent  fee,  the 
unrounded  base  (i.e.,  the  1986  adjusted 
fee  before  rounding)  was  multiplied  by 
the  projected  CPI  fluctuation  of  10.303 
percent  for  the  three-year  period  April 


1986-March  1989.  This  amount  was  then 
multiplied  by  the  projected  workload  for 
April  1989-March  1992  to  project  the 
income  from  that  fee  item  during  the 
April  1989-March  1992  fee  cycle.  The 
sum  of  the  projected  incomes  from  all 
statutory  patent  fees  is  the  maximum 
amount  that  the  Office  is  authorized  by 
35  U.S.C.  41(f)  to  recover  during  the  fee 
cycle  and  is  equal  to  $464,676,178. 

b.  The  maximum  amount  of  non- 
statutory fee  income  that  the  Office  is 
authorized  to  recover  under  section 
103(b)  of  Pub.  L.  100-703  was  calculated 
as  follows. 

For  each  non-statutory  patent  fee,  the 
unrounded  base  (i.e.,  the  1986  adjusted 
fee  before  rounding)  was  multiplied  by 
the  projected  CPI  fluctuation  of  10.303 
percent  for  the  three-year  period  April 
1986-March  1989.  This  amount  was  then 
multiplied  by  the  projected  workload  for 
April  1989-March  1992  to  project  the 
income  from  that  fee  item  during  the 
April  1989-March  1992  fee  cycle.  The 
sum  of  the  projected  incomes  from  all 
non-statutory  patent  fees  is  the 
maximum  amount  that  the  Office  is 
authorized  by  section  103(b)  of  Pub.  L. 
100-703  to  recover  during  the  fee  cycle 
and  is  equal  to  $62,101,874. 

c.  For  Patent  Cooperation  Treaty  fees, 
the  Office  is  authorized  by  35  U.S.C.  376 
to  recover  the  full  cost  of  processing 
under  the  Treaty.  Thus,  the  projected 
costs  identified  in  paragraph  1(c)  for 
Patent  Cooperation  Treaty  fees  of 
$16,531,990  would  be  the  maximum  level 
of  recovery. 

d.  The  maximum  amount  of  trademark 
fee  income  that  the  Office  is  authorized 
to  recover  under  section  103(a)  of  Pub.  L. 
100-703  was  calculated  as  follows. 

For  each  trademark  fee,  the 
unrounded  base  (i.e.,  the  1986  adjusted 
fee  before  rounding)  was  multiplied  by 
the  projected  CPI  fluctuation  of  10.303 
percent  for  the  three-year  period  April 
1986-March  1989.  This  amount  was  then 
multiplied  by  the  projected  workload  for 
April  1989-March  1992  to  project  the 
income  from  that  fee  item  during  the 
April  1989-March  1992  fee  cycle.  The 
sum  of  the  projected  incomes  from  all 
trademark  fees  is  the  maximum  amount 
that  the  Office  is  authorized  by  section 
103(a)  of  Pub.  L.  100-703  to  recover 
during  the  fee  cycle  and  is  equal  to 
$107,704,135. 

e.  Each  statutory  patent  fee  amount 
identified  in  paragraph  2(a).  and  each 
PCT  amount  identified  in  paragraph  2(c) 
above  rounded  according  to  the  de 
minimis  rounding  rule  described  above. 

Sections  103(a)  and  103(b)  of  Pub.  L 
100-703  allow  the  Office  to  set  fees  "in 
the  aggregate."  The  fee  amounts 
proposed  for  non-statutory  patent  fees 


and  trademark  fees  would  recover  the 
maximum  amount  of  income  determined 
in  paragraphs  (b)  and  (d)  above. 
Eaeh  of  these  fee  amounts  was 
multiplied  by  the  projected  workload 
during  the  cycle  to  project  the  income 
from  that  fee  item.  The  sum  of  the 
projected  income  from  all  patent  fees  is 


$542,281,082.  which  is  the  sum  of  the 
projected  incomes  from  statutory  patent 
fees,  $463,626,421.  non-statutory  patent 
fees.  $62,047,763,  and  Patent 
Cooperation  Treaty  fees,  $16,606,898. 

f.  The  Office  reduced  two  trademark 
fees,  as  described  above  under 
Supplementary  Information.  Each 


trademark  fee  amount  was  multiplied  by 
the  projected  workload  during  the  fee 
cycle  to  project  the  income  from  that  fee 
item.  The  sum  of  the  projected  income 
from  all  trademark  fees  is  projected  to 
be  $72,972,690. 
Summary: 


Fee  category 


Statutory  patent 

Nonstatutory  patent . 
PCT 


Total,  patent ... 
Total,  trademark 

Total,  all  fees.. 


Proiected  cost, 
April  196910 
March  1992 


$463,976,051 
64,661.341 
16,531.990 


545.169.362 
74,329,783 


619,499,165 


Maximum 
aHowabte  recovery 


$464,676,178 
62,101,874 
16,531,990 


543,310,042 
107,704,135 


651,014.177 


Protected  income, 
April  1989  to 
March  1992 


$463,626,421 
62,047.763 
16.606,898 


542.281.062 
72.972.690 


615.253,772 


The  unit  costs  by  fee  item  are 
summarized  in  Appendix  A.  The  Office 
has  detailed  cost  calculation  worksheets 
for  each  fee  item,  which  are  available 
for  public  inspection  in  Suite  904  of 
Building  2,  Crystal  Park  at  2121  Crystal 
Drive,  Arlington.  Virginia. 

It  is  intended  that  the  amoimt  of  any 
fee  due  and  payable  on  or  after  April  1. 
1989  is  the  amount  set  in  thisi 
rulemaking.  For  purposes  of  determining 
the  amount  of  the  fee  to  be  paid,  the 
date  of  mailing  indicated  on  a  proper 
Certificate  of  Mailing,  where  authorized 
under  37  CFR  1.8.  will  be  considered  to 
be  the  date  of  receipt  in  the  Office.  A 
"Certificate  of  Mailing  under  Section 
1.8"  is  not  "proper"  for  items  which  are 
specifically  excluded  from  the 
provisions  of  §  1.8.  Section  1.8  should  be 
consulted  for  those  items  for  which  a 
Certificate  of  Mailing  is  not  "proper." 
Such  items  include,  inter  alia,  the  filing 
of  national  and  international 
applications  for  patents  and  the  filing  of 
trademark  applications.  The  provisions 
of  37  CFR  1.10.  relating  to  filing  of 
papers  and  fees  by  "Express  Mail"  with 
certificate,  however,  do  apply  to  any 
paper  or  fee  (including  patent  and 
trademark  applications)  to  be  filed  in 
the  Office.  If  an  application  or  fee  is 
filed  by  "Express  Mail"  with  a 
certificate  of  express  mailing  dated  on 
and  after  the  effective  date  of  the  rules, 
the  amount  of  the  fee  to  be  paid  is  the 
fee  established  herein  if  a  change  is 
being  made  in  the  fee.  In  order  to  ensure 
clarity  in  the  implementation  of  the  fee 
proposals,  a  discussion  of  specific 
sections  is  set  forth  below. 


Discussion  of  Specific  Rules 

37  CFR  1.12  Assignment  records  open  to 
public  inspection. 

Section  1.12,  paragraph  (a),  if 
amended  as  proposed,  would  refer  to 
the  renimibered  §  1.19(b)(4).  Paragraph 
(c),  if  amended  as  proposed,  would  refer 
to  the  renumbered  §  1.17{i)(l). 

37  CFR  1.14  Patent  applications 
preserved  in  secrecy.   '' 

Section  1.14,  paragraph  (e),  if 
amended  as  proposed,  would  refer  to 
the  renumbered  §  1.17(i)(l). 

37  CFR  1.16  National  application  filing 
fee. 

Section  1.16.  if  amended  as  proposed, 
would  adjust  patent  application  filing 
fees  established  in  35  U.S.C.  41(a)  and 
set  forth  in  37  CFR  1.16(a)-(b).  (d)  and 
(f)-(i)  to  reflect  fluctuations  in  the  CPI. 

Section  1.16.  paragraph  (e).  if 
amended  as  proposed,  would  adjust  the 
patent  application  surcharge  fee 
authorized  by  35  U.S.C.  Ill  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.17  Patent  application 
processing  fees. 

Section  1.17,  if  amended  as  proposed, 
would  adjust  patent  application 
processing  fees  established  in  35  U.S.C. 
41(a)  and  set  forth  in  37  CFR  1.17(a)-(g) 
and  (l)-(m)  to  reflect  fluctuations  in  the 
CPI. 

Section  1.17,  if  amended  as  proposed, 
would  adjust  the  patent  application 
processing  fees  authorized  by  35  U.S.C. 
41(d)  and  set  forth  in  37  CFR  1.17(h)-(k) 
to  reflect  fluctuations  in  the  CPI. 

Section  1.17,  if  amended  as  proposed, 
would  establish  one  fee  amount  for 
filing  a  petition  to  the  Commissioner 
under  37  CFR  §§  1.12, 1.14, 1.47, 1.48, 
1.55, 1.103, 1.177, 1.182, 1.183, 1.295, 1.312, 


1.313. 1.314, 1.334, 1.377, 1.378(e), 
1.644(;e),  1.644(f),  1.666(b),  1.666(c).  5.12. 
5.13. 5.14.  5.15.  and  5.25.  The  proposed 
fee  would  recover  the  estimated  average 
cost  to  the  Office  of  processing  all 
petitions  to  the  Commissioner 
mentioned  above.  In  addition,  the  single 
fee  for  all  petitions  is  expected  to 
facihtate  pre-processing  of  petition 
requests. 

Section  1.17(i)(l),  if  further  amended 
as  proposed,  would  establish  the  fees 
identified  in  37  CFR  1.53, 1.60  and  1.62  to 
accord  a  filing  date. 

Section  1.17,  if  amended  as  proposed, 
would  provide  in  new  paragraph  (i)(2) 
an  $80  fee  for  filing  a  petition  to  the 
Commissioner  under  37  CFR  1.102  to 
make  an  application  special. 

37  CFR  1. 18  Patent  issue  fees. 

Section  1.18,  if  amended  as  proposed, 
would  adjust  patent  issue  fees 
established  in  35  U.S.C.  41(a)  and  set 
forth  in  37  CFR  1.18(a)-(c)  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.19  Document  supply  fees. 

Section  1.19,  if  revised  as  proposed, 
would  adjust  the  fees  authorized  by  35 
U.S.C.  41(d)  for  services  and  materials 
as  set  forth  in  37  CFR  1.19  to  reflect 
fluctuations  in  the  CPI. 

Section  1.19(a)(2),  if  revised  as 
proposed,  would  adjust  the  fees  for 
copies  of  plant  patents  and  statutory 
invention  registrations  to  reflect 
fluctuations  in  the  CPI. 

Section  1.19,  if  revised  as  proposed, 
would  renimiber  paragraph  (a)(5)  as 
(a)(3)  and  provide  for  a  flat  fee  for  a 
certified  copy  of  an  Office  document,  for 
each  30  pages  or  fraction  thereof. 

Section  1.19,  if  revised  as  proposed, 
would  revise  paragraphs  (a)(4)-(a)(6) 
and  (b)(4)  to  set  the  fees  for  the 
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purchase  of  color  copies  of  color 
drawings  identified  in  utility  patents  and 
for  expedited  service  for  fulfillment  of 
orders  for  patent  copies  and  orders  for 
copies  of  patent  applications  as  filed. 
The  provision  for  color  drawings  in 
utility  patent  applications  is  in  §  1.84(p). 
Although  color  drawings  may  be 
permitted  in  a  utility  patent  application 
by  petition,  copies  of  printed  patents 
will  only  be  provided  in  black  and 
white.  If  a  copy  of  the  printed  patent 
with  copies  of  the  drawings  in  color  is 
desired,  it  must  be  separately  ordered 
and  accompanied  by  the  fee  proposed  in 
paragraph  (a)(4).  The  fees  proposed  in 
paragraphs  (a)(5).  (a)(6)  and  (b)(4)  are 
for  expedited  processing  of  copy  orders. 
The  Public  Service  Window  (PSW)  in 
the  Patent  Public  Search  Room  referred 
to  in  proposed  new  paragraph  37  CFR 
1.19(a)(5)  is  located  on  the  lobby  level  of 
Crystal  Plaza  Building  3.  The  Office 
rents  numbered  lock  boxes  (delivery 
boxes)  to  members  of  the  public  for 
copy  order  delivery  purposes.  Members 
of  the  public  may  place  coupon  orders  at 
the  PSW  and  request  that  the  copies  be 
delivered  to  their  boxes  at  the  PSW. 
PSW  staff  members  receive  and  process 
the  coupon  orders  and  forward  them  to 
the  copy  fulfillment  contractor.  Upon 
receipt  of  the  copies,  PSW  staff 
members  place  them  in  the  appropriate 
delivery  box  for  pickup  by  the  box 
holder. 

Section  1.19,  paragraph  (a),  if  revised 
as  proposed,  would  remove  the  charge 
for  a  microfiche  copy  of  a  microfiche. 
Section  1.19,  if  revised  as  proposed, 
would  renumber  paragraph  (a)(3)  as 
(b)(1)  and  provide  for  one  fee  for  a 
certified  copy  of  a  patent  application  as 
filed. 

Section  1.19,  if  revised  as  proposed. 
would  renumber  paragraph  (a)(4)  as 
(b)(2)  and  provide  for  a  flat  fee  for  a 
certified  copy  of  a  patent  file  wrapper, 
with  no  limitation  on  the  number  of 
pages. 

Section  1.19,  if  revised  as  proposed, 
would  renumber  paragraph  (a)(7)  as 
(b)(3)  and  provide  for  one  fee  for  a 
certified  copy  of  a  patent  assignment 
record. 

Section  1.19.  if  revised  as  proposed, 
would  renumber  paragraph  (b)(1)  as 
(b)(5). 

Section  1.19,  if  revised  as  proposed, 
would  renumber  paragraph  (b)(2)  as 
(b)(6)  and  adjust  the  fee  for  a  search  of 
assignment  records,  abstract  of  title  and 
certification,  per  patent  to  reflect 
fluctuations  in  CPl. 

Section  1.19.  if  revised  as  proposed, 
would  remove  paragraph  (c)  as  the 
requirement  for  a  special  fee  for 
providing  subscription  services  has  been 
eliminated.  The  Office  will  provide 


subscription  services  at  no  cost  to  the 
subscriber. 

Section  1.19,  if  revised  as  proposed, 
would  renumber  paragraph  (d)  as 
paragraph  (c). 

Section  1.19,  if  revised  as  proposed, 
would  renumber  paragraph  (e)  to 
paragraph  (d)  and  provide  for  a  list  of  all 
United  States  patents  and  statutory 
invention  registrations  in  a  subclass, 
with  no  limit  to  the  number  at  the 
proposed  flat  fee. 

Section  1.19,  if  revised  as  proposed, 
would  remove  paragraph  (f). 

Section  1.19,  if  revised  as  proposed, 
would  renumber  paragraphs  (g)-{j)  as 
paragraphs  (e)-(h)  and  adjust  the  fees  to 
reflect  fluctuations  in  the  CPI. 

37  CFR  1.20  Post'issuance  fees. 

Section  1.20,  paragraphs  (a)-(c),  if 
amended  as  proposed,  would  adjust 
patent  post-issuance  fees  authorized  by 
35  U.S.C.  41(d)  to  reflect  fluctuations  in 
the  CPI. 

Section  1.20,  if  amended  as  proposed, 
would  clarify  the  language  in  paragraph 
(a)  that  the  fee  charged  is  for  a 
correction  of  an  applicant's  mistake. 

Section  1.20,  paragraphs  (d)  and  (h)- 
(j).  if  amended  as  proposed,  would 
adjust  patent  post-issuance  fees 
established  in  35  U.S.C.  41(a)  and  35 
U.S.C.  41(b)  to  reflect  fluctuations  in  the 
CPI. 

Section  1.20.  paragraphs  (e)-(g),  if 
amended  as  proposed,  would  adjust 
post-issuance  fees  authorized  by  section 
2  of  Pub.  L.  96-517.  as  modified  by 
section  404  of  Pub.  L  98-622.  These  fees 
must  be  set  at  a  level  to  eventually 
recover  25  percent  of  the  estimated  cost 
to  the  Office  of  processing  patent 
applications.  In  order  to  achieve  this 
level  of  recovery,  these  maintenance 
fees  are  proposed  to  be  adjusted  to 
reflect  fluctuations  in  the  CPL 

Section  1.20,  paragraph  (k),  if 
amended  as  proposed,  would  adjust  the 
patent  application  surcharge  fee 
authorized  by  section  2  of  Pub.  L.  96-517. 
Section  1.20.  paragraph  (1),  if  amended 
as  proposed,  would  adjust  the  post- 
issuance  fee  authorized  by  35  U.S.C. 
41(b). 

Section  1.20.  paragraph  (m),  if 
amended  as  proposed,  would  adjust  the 
post-issuance  fee  authorized  by  35 
U.S.C.  41(c)(1). 

Section  1.20.  paragraph  (n),  if 
amended  as  proposed,  would  adjust  the 
post-issuance  fee  authorized  by  Pub.  L 
9&-417  and  35  U.S.C.  156. 

37  CFR  1.21    Miscellaneous  fees  and 
charges. 

Section  1.21,  if  amended  as  proposed, 
would  adjust  the  miscellaneous  fees  and 
charges  authorized  by  35  U.S.C.  41(d) 
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and  set  forth  in  37  CFR  1.21  {a)^b),  (d)- 
(j)  and  (IHm)  to  reflect  fluctuations  in 
the  CPI. 

Section  1.21(f).  if  further  amended  as 
proposed,  would  establish  a  flat  fee  for 
conducting  an  inventor  search  of  Office 
records  for  a  ten-year  period. 

The  CopiShare  Card  referred  to  in  37 
CFR  1.21(g)  relates  to  the  photocopiers 
and  reader/printers  for  use  by  members 
of  the  public  in  the  Office's  search 
facilities.  Each  photocopier  and  reader/ 
printer  is  connected  to  an  access  device 
which  affords  access  to  the  equipment 
through  the  use  of  a  magnetic  card 
which  has  been  encoded  with  an 
amount  pre-paid  by  the  customer.  The 
access  devices,  encoding  equipment, 
and  magnetic  cards  comprise  an 
equipment  access  system  called  the 
CopiShare  system.  The  magnetic 
CopiShare  Cards  are  purchased  by  the 
public  and  encoded  with  an  amount  of 
funds  paid  to  the  Office.  The  customer 
places  the  encoded  card  in  the  device 
connected  to  the  photocopier  or  reader/ 
printer,  and  a  pre-set  amount  is 
deducted  for  each  copy  produced. 

The  Office  is  proposing  to  authorize 
the  public  to  use  credit  cards  for  the 
purchase  of  CopiShare  Cards.  This  will 
be  a  pilot  program  for  accepting  credit 
cards  for  fees,  and  if  feasible,  may  be 
extended  to  other  operations  of  the 
Office. 

Section  1.21(h).  if  further  amended  as 
proposed,  would  establish  one  fee  for 
recording  each  property  in  an 
assignment,  agreement  or  other  paper 
relating  to  the  property  in  a  patent  or 
application.  The  fee  reflects  increased 
costs  to  enhance  the  processing  of 
assignments. 

Section  1.21,  if  amended  as  proposed, 
would  add  a  new  paragraph  (n)  for 
handling  incomplete  or  improper 
applications  under  SS  1.53(c).  1.60  or 
1.62. 

37  CFR  1.26  Refunds. 

Section  1.26.  if  amended  as  proposed, 
would  change  paragraph  (c)  to  provide 
for  a  refund  of  $1,500  if  the 
Commissioner  decides  not  to  institute 
reexamination  proceedings.  The  $1,500 
refund  would  apply  to  those  instances 
where  the  proposed  reexamination  fee 
of  $1,980  under  37  CFR  1.20(c)  was  paid. 
The  current  $1,300  refund  will  be  made 
in  those  cases  where  the  current  $1,770 
reexamination  fee  was  paid. 

37  CFR  1.53  Serial  number,  filing  date, 
and  completion  of  application. 

Section  1.53,  if  amended  as  proposed, 
would  establish  a  procedure  whereby 
the  failure  to  name  all  the  inventors  on 
filing  an  application,  which  results  in  a 


filing  date  not  being  accorded  to  the 
application,  could  be  excused  upon  the 
filing  of  a  petition  satisfactorily 
explaining  the  delay.  If  the  petition  is 
granted,  the  application  would  be 
accorded  a  filing  date  as  of  the  date  the 
original  papers  were  deposited.  No 
specific  provision  allowing  this  relief  is 
now  in  the  rules.  Paragraph  (c).  if 
amended  as  proposed,  would  set  forth 
the  procedure  which  the  Office  uses  to 
notify  an  applicant  that  the  names  of  the 
inventors  have  been  omitted  and  would 
refer  to  the  handling  fee  set  in  §  1.21. 
rather  than  including  the  fee  amount  in 
the  rule  so  as  to  be  consistent  with  the 
other  rules  which  refer  to  fees. 

37  CFR  1.55  Claim  for  foreign  priority. 

Section  1.55.  paragraph  (a),  if 
amended  as  proposed,  would  refer  to 
the  renumbered  §  1.17(i)(l). 

37  CFR  1.60  Continuation  or  divisional 
application  for  invention  disclosed  in  a 
prior  application. 

Section  1.60,  if  amended  as  proposed, 
would  require  that  an  applicant,  who 
desires  an  application  under  the  rule, 
indicate  that  the  application  is  being 
filed  pursuant  to  the  rule.  Applications 
which  are  not  specifically  designated  as 
being  filed  under  §  1.60  or  §  1.62  are 
considered  as  having  been  filed  under 
§  1.53,  which  does  not  require  an 
originally  executed  declaration  before  a 
filing  date  is  given.  The  proposed 
amendment  would  also  establish  a 
procedure  whereby  the  failure  to  file  a 
true  copy  of  the  prior  application  or  the 
statement  that  the  papers  are  a  true 
copy,  which  results  in  a  filing  date  not 
being  accorded  the  application,  could  be 
excused  upon  the  filing  of  a  petition 
satisfactorily  explaining  the  delay  in 
filing  these  items.  If  the  petition  is 
granted,  the  application  would  be 
accorded  a  filing  date  as  of  the  date  of 
deposit  of  the  request  for  a  §  1.60 
application.  No  specific  provision 
allowing  this  rehef  is  now  in  the  rules. 
Paragraph  (c).  if  added  as  proposed, 
would  set  forth  the  procedure  which  the 
Office  uses  to  notify  an  applicant  that 
an  application  filed  under  paragraph  (b) 
is  incomplete  and  the  handling  fee 
which  is  deducted  from  the  amount 
refunded  if  an  application  is  not 
completed  after  notice  to  do  so  has  been 
given. 

37  CFR  1.62File  wrapper  continuing 
procedure. 

Section  1.62,  if  amended  as  proposed, 
would  specifically  state  that  changes  to 
the  prior  application  must  be  made  by 
an  amendment  to  the  prior  application 
filed  in  the  application  under  §  1.62.  An 
application  which  includes  a  copy  of  the 


prior  application  or  a  new  specification 
is  improper  under  the  rule  and  is  not 
accorded  a  filing  date.  This  specific 
statement  would  hopefully  eliminate 
errors  by  applicants.  The  paragraph 
would  also  establish  a  procedure 
whereby  such  an  error  could  be  excused 
upon  the  filing  of  a  petition  with 
instructions  to  cancel  the  copy  or 
specification.  If  the  petition  is  granted, 
the  application  would  be  accorded  a 
filing  date  as  of  the  date  of  deposit  of 
the  request  for  a  §  1.62  application. 
Paragraph  (j).  if  added  as  proposed, 
would  set  forth  the  procedure  which  the 
Office  uses  to  notify  the  applicant  that 
an  application  filed  under  the  section  is 
improper  and  the  handling  fee  which  is 
deducted  from  the  amount  refunded  if 
an  application  is  not  corrected  after 
notice  to  do  so  has  been  given. 

37  CFR  1.96  Submission  of  computer 
program  listings. 

Section  1.96,  if  amended  as  proposed, 
would  include  a  copy  of  the  microfiche 
appendix  as  part  of  the  file  wrapper  and 
contents. 

37  CFR  1.102  Advancement  of 
examination. 

Section  1.102,  paragraph  (d),  if 
amended  as  proposed,  would  refer  to 
the  petition  fee  set  forth  in  proposed 
new  paragraph  1.17(i)(2). 

37  CFR  1.103  Suspension  of  action. 

Section  1.103,  paragraph  (a),  if 
amended  as  proposed,  would  refer  to 
the  renumbered  §  1.17(i)(l). 

37  CFR  1.171  Application  for  reissue. 

Section  1.171.  if  amended  as  proposed, 
would  refer  to  the  renumbered 
§  1.17(i)(l). 

37  CFR  1.177  Reissue  in  divisions. 

Section  1.177.  if  amended  as  proposed, 
would  refer  to  the  renumbered 
§  1.17{i)(l). 

37  CFR  1.296  Withdrawal  of  request  for 
publication  of  statutory  invention 
registration. 

Section  1.296,  if  amended  as  proposed, 
would  adjust  the  handling  fee  for 
withdrawal  of  a  statutory  invention 
registration  to  reflect  fluctuations  in  the 
CPI. 

37  CFR  1.313  Withdrawal  from  issue. 

Section  1.313,  paragraph  (a),  if 
amended  as  proposed,  would  refer  to 
the  renumbered  §  1.17{i)(l). 

37  CFR  1.314  Issuance  of  patent. 

Section  1.314.  if  amended  as  proposed, 
would  refer  to  the  renumbered 
§  1.17(i)(l). 


37  CFR  1.334  Issue  of  patent  to  assignee. 

Section  1.334,  paragraph  (c),  if 
amended  as  proposed,  would  refer  to 
the  renumbered  S  1.17(i)(l). 

37  CFR  1.445  International  application 
filing  and  processing  fees. 

Section  1.445.  if  amended  as  proposed, 
would  adjust  the  fees  authorized  by  35 
U.S.C.  376  for  international  application 
processing  as  set  forth  in  37  CFR  1.445 
(a)(2)  and  (a)(3)  to  recover  the  cost  to 
the  Office  of  such  processing,  as 
determined  by  fluctuations  in  CPI. 

37  CFR  1.451  The  priority  claim  and 
priority  document  in  an  international 
application. 

Section  1.451.  paragraph  (b).  if 
amended  as  proposed,  would  refer  to 
the  renumbered  §  1.19(b)(1)  and 
§  1.19(b)(6). 

37  CFR  1.482  International  preliminary 
examination  fees. 

Section  1.482,  if  amended  as  proposed, 
would  adjust  the  fees  authorized  by  35 
U.S.C.  376  for  international  application 
processing  as  set  forth  in  37  CFR 
1.482(a)  to  recover  the  estimated 
average  cost  to  the  Office  of  such 
processing. 

37  CFR  1.492  National  stage  fees. 

Section  1.492,  if  amended  as  proposed, 
would  adjust  the  fees  authorized  by  35 
U.S.C.  376  for  international  application 
processing  as  set  forth  in  37  CFR  1.492 
(a)-{b)  and  (d)-{f)  to  recover  the 
estimated  average  cost  to  the  Office  of 
such  processing  as  determined  by 
fluctuations  in  the  CPI. 

37  CFR  1.666  Filing  of  interference 
settlement  agreements. 

Section  1.666,  paragraph  (b),  if 
amended  as  proposed,  would  refer  to 
the  renumbered  §  1.17(i)(l). 

37  CFR  2.6  Trademark  fees. 

Section  2.6,  if  amended  as  proposed, 
would  adjust  the  trademark  fees 
established  pursuant  to  the  Trademark 
(Lanham)  Act  of  1946,  as  amended  (15 
U.S.C.  1113).  as  set  forth  in  paragraphs 
(a)  and  (q). 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  Executive  Orders  12291  and  12612. 
and  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  There  are  no 
information  collection  requirements 
relating  to  patent  fee  rules. 

The  Office  has  determined  that  this 
notice  has  no  Federalism  implications 
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affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  nimiber  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L  96- 
354).  The  principal  impact  of  the  major 
patent  fees  has  already  been  taken  into 
account  in  Pub.  L  99-607,  which 
provided  small  entities  with  a  50  percent 
reduction  in  the  major  patent  fees.  The 
proposed  rule  change  will  adjust  fees  to 
reflect  the  change  in  the  CPI  and  cost  of 
processing  services  as  provided  by 
statute  (35  U.S.C  41(d)  and  41(f)). 

The  Office  has  determined  that  this 
proposed  rule  change  is  not  a  major  rule 
under  Executive  Order  12291.  The 
annual  effect  on  the  economy  will  be 
less  than  $100  million.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  because 
most  major  fees  are  being  adjusted  to 
reflect  changes  in  the  CPI  over  the  past 
three  years.  There  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  hi  37  CFR  Parts  1  and  2 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agencies),  Confiict  of 

By  a  small  entity  (5  1.9(r)) 

By  other  than  a  small  entity  ....„ 


interests.  Courts,  Inventions  and 
patents.  Lawyers,  Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  is  proposing  to 
amend  Title  37  of  the  Code  of  Federal 
Regulations,  Chapter  L  as  set  forth 
below.  All  proposed  additions  are 
printed  between  arrows  (^  ■<)  and  all 
deletions  are  shown  between  brackets 

(IJ). 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Pari  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.12  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

§1.12    Assignment  rtconto  ep«n  to  puMe 
InspactkNi. 

(a)  The  assignment  records,  relating  to 
original  or  reissue  patents,  including 
digests  and  indexes,  and  assignment 
records  relating  to  pending  or 
abandoned  trademark  applications  and 
to  trademark  registrations,  are  open  to 
public  inspection  ►,  ■<  and  copies  of 
any  instrument  recorded  may  be 
obtained  upon  request(s]  and  payment 
of  the  fee  set  forth  in  [§  1.19(a)(5)] 
»►§  1.19(a)(3).*. 
•        *        •        *        • 

(c)  Any  request  by  a  member  of  the 
public  seeking  copies  of  any  assignment 
records  of  any  pending  or  abandoned 
patent  application  preserved  in  secrecy 
under  S  1.14,  or  any  information  with 
respect  thereto,  must  (1)  be  in  the  form 


of  a  petition  accompanied  by  the 
petition  fee  set  forth  in  [S  117(i)] 
►§1.17(i)(l),-*  or  (2)  include  written 
authority  granting  access  to  the  member 
of  the  public  to  the  particular  assigimient 
records  from  the  applicant  or  applicant's 
assignee  or  attorney  or  agent  of  record. 


3.  Section  1.14  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§  1.14    Patent  i«>plicatton«  prMerved  in 
secracy. 


(e)  Any  request  by  a  member  of  the 
public  seeking  access  to,  or  copies  of, 
any  pending  or  abandoned  application 
preserved  in  secrecy  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section,  or 
any  papers  relating  thereto,  must  (1)  be 
in  the  form  of  a  petition  and  be 
accompanied  by  the  petition  fee  set 
forth  in  [S  1.17(i)]  •►5  1.17(i)(l),.«  or  (2) 
include  written  authority  granting 
access  to  the  member  of  the  public  in 
that  particular  application  from  the 
applicant  or  the  applicant's  assignee  or 
attorney  or  agent  of  record.  See 
§  1.612(a)  for  access  by  an  interference 
party  to  a  pending  or  abandoned 
application. 

4.  Section  1.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-{b), 
(d)-(i)  and  the  note  at  the  end  of  the 
section  to  read  as  follows: 

§1.16    National  application  fliing  fM*. 

(a)  Basic  fee  for  filing  each  application 
for  an  original  patent,  except  design  or 
plant  cases: 


(b)  In  addition  to  the  basic  filing  fee  in  an  original  appUcation.  for  filing  or  later  presentation  of  each 
independent  claim  in  excess  of  3: 

By  a  small  entity  (8  1.9(0) — - 

By  other  than  a  small  entity - - "••- "•••— 

(d)  In  addition  to  the  basic  filing  fee  in  an  original  application,  if  the  application  contains,  or  is  amended  to 
contain,  a  multiple  dependent  claim(s)  per  application: 

By  a  small  entity  (i  1.9(f)) 

By  other  than  a  small  entity  .„ — ~ ~ - — 

(If  the  additional  fees  required  by  paragraphs  (b),  (c)  ►.•^  and  (d)  are  not  paid  on  filing  or  on  later 
presentation  of  the  claims  for  which  the  additional  fees  are  due,  they  must  be  paid  or  the  claims 
canceled  by  amendment  prior  to  the  expiration  of  the  time  period  set  for  response  by  the  Office  in 
any  notice  of  fee  deficiency.) 

(e)  Surcharge  for  filing  the  basic  filing  fee  or  oath  or  declaration  on  a  date  later  than  the  filing  date  of  the 
application: 

By  a  small  entity  (J  1.9(f)) - 

By  other  than  a  small  entity - — - 

(f)  For  filing  each  design  application: 

By  a  small  entity  (5  1.9(f)) 

By  other  than  a  small  entity- - « — 

(g)  Basic  fee  for  filing  each  plant  application: 

By  a  small  entity  (S  1.9(f)) - 

By  other  than  a  small  entity 


($170.00) 
[340.00] 

►$1B5.00<4 
►370.00.4 

[17.00] 
[34J»1 

►18.00-4 
►36.00-4 

* 

[55.00] 
[110.00] 

►60.00-4 
►  120.00-4 

[55.00] 
[110.00] 

[70.00] 
[140.00] 

[110.00] 
[220.00] 


►  60.00-) 
120.00 -< 

►75J)0-< 

►  150.00  •• 

►  125.00  •• 

►  250.00. 


(h)  Basic  fee  for  filing  each  reissue  application: 

By  a  small  entity  (8  1.9(f)) -" . 

By  other  than  a  small  entity , 

(i)  In  addition  to  the  basic  filing  fee  in  a  reissue  application,  for  filing  or  later  presentation  of  each  independent 
claim  which  is  excess  of  the  number  of  independent  claims  in  the  original  patent: 

By  a  small  entity  (8  1.9(f)) .«...._. — .............................. „ 

By  other  than  a  small  entity ..........«......„._..„...................„.....„....„....„„..„„..„..„_......„.„._..... „„...__„__._...„. 


[170.00]         ►185.00. 
[340.00]  ►  370.00. 


[17.00] 
[34.00] 


►  18.00- 
►36.00- 


(Nole.  see  i  1.445  for  international  application  niing  and  processing  fees().J  »-.). 


and  (j)-(m),  by  designating  existing 
paragraph  (i)  as  (i)(l)  and  revising  it  and 


5.  Section  1.17  is  proposed  to  be 
amended  by  revising  paragraphs  (a]-(h) 

S  1.17    Patent  application  processing  fees. 

(a)  Extension  fee  for  response  within  first  month  pursuant  to  8  1.136(a): 

By  a  small  entity  (8  l-9(f)) 

By  other  than  a  small  entity „ 

(b)  Extension  fee  for  response  within  second  month  pursuant  to  8  113e(a): 

By  a  small  entity  (8  LgiO) - 

Sy  other  than  a  small  entity 

(c)  Extension  fee  for  response  within  third  month  pursuant  to  §  1.138(a): 

By  a  small  entity  (8  1.9(f)) _. 

By  other  than  a  small  entity 

(d)  Extension  fee  for  response  within  fourth  month  pursuant  to  8  1.136(a): 

By  a  small  entity  (8  1.9(f]) 

By  other  than  a  small  entity 

(e)  For  filing  a  notice  of  appeal  from  the  examiner  to  the  Board  of  Patent  Appeals  and  Interferences: 

By  a  small  entity(8  1.9(f)) , 

By  other  than  a  small  entity 

(f)  In  addition  to  the  fee  for  filing  a  notice  of  appeal  for  filing  a  brief  in  support  of  an  appeal: 

By  a  small  entity  (81.9(f)) - 

By  other  than  a  small  entity 

(g)  For  filing  a  request  for  an  oral  hearing  before  the  Board  of  Patent  Appeals  and  Interferences  in  appeal  under 
35  U.S.C.  134: 

By  a  small  entity  (8  1.9(f)) 

By  other  than  a  small  entity „ 

(h)  For  filing  a  petition  to  the  Commissioner  under  a  section  of  this  part  listed  below  which  refers  to  this 
paragraph _ _ .^ 

8  1.47 — for  filing  by  other  than  all  the  inventors  or  a  person  not  the  inventor. 

8  1.48 — for  correction  of  inventorship. 

8  1.182 — for  decision  on  questions  not  specifically  provided  for. 

8  1.183 — to  suspend  the  rules. 

8  1.295 — for  review  of  refusal  to  publish  a  statutory  invention  registration. 

8  1.377 — for  review  of  decision  refusing  to  accept  and  record  payment  of  a  maintenance  fee  filed  prior  to 
expiration  of  patent. 
I       8  1.378(e] — for  reconsideration  of  decision  on  petition  refusing  to  accept  delayed  payment  of  maintenance 
fee  in  expired  patent. 

8  1.644(e) — for  petition  in  an  interference. 

8  1.644(f) — for  request  for  reconsideration  of  a  decision  on  petition  in  an  interference. 

8  1.666(c) — for  late  filing  of  interference  settlement  agreement. 

88  S.12,  5.13,  and  5.14 — for  expedited  handling  of  foreign  filing  license. 

8  5.15 — for  changing  the  scope  of  a  license. 

8  5.25 — for  retroactive  license. 
(i)^(l]'4  For  filing  a  petition  to  the  Commissioner  under  a  section  of  this  part  listed  below  which  refers  to  this 
paragraph _ _ _ „ _ „ 

8  1.12 — for  access  to  an  assignment  record. 

8  1.14 — for  access  to  an  application. 

►  8  1.53 — to  accord  a  filing  date.^ 

8  1.55 — for  entry  of  late  priority  papers. 

►  8  1.60 — to  accord  a  filing  date.-4 

►  8  162 — to  accord  a  filing  date. '4 

[8  1102 — to  make  application  special.] 

8  1.103 — to  suspend  action  in  application. 

8  1.177 — for  divisional  reissues  to  issue  separately. 

8  1.312 — for  amendment  after  payment  of  issue  fee. 

8  1.313 — to  withdraw  an  application  from  issue. 

8  1.314 — to  defer  issuance  of  a  patent. 

8  1.334 — for  patent  to  issue  to  assignee,  assignment  recorded  late. 

8  l.e66(b) — for  access  to  interference  settlement  agreement. 

►  (2)  For  filing  a  petition  to  the  Conunissioner  under  8  1.102  of  this  part  to  make  application  special 

(j)  For  filing  a  petition  to  institute  public  use  proceeding  under  8  1.292 ~~ 


by  adding  a  new  paragraph  (i)(2)  to  read 
as  follows: 


[$28.00] 
[56.00] 

►  $31.00 
►  62.00 

[85.00] 
[170.00] 

►  90.00 
►  180.00 

[195.00] 
[390.00] 

►  215.00 

►  430.00 

[305.00] 
[610.00] 

►  340.00 

►  680.00 

[65.00] 
[130.00] 

►  70.00 
►  140.00 

[65.00] 
[130.00] 

►  70.00 
►  140.00 

(55.00) 
[110.00] 

►80.00 
►  120.00 

[140.00] 


(72  00] 


[860.00] 


'120.00.4 


►  120.00. 


80.00- 

-1.200.00- 
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(k)  For  processing  an  application  filed  with  a  specification  in  a  non-English  language  (S  1.52(d)) 

(1)  For  filing  a  petition  (1)  for  the  revival  of  an  abandoned  application  under  35  U.S.C.  133,  or  S  371  or  (2)  for 
delayed  payment  of  the  issue  fee  under  35  U.S.C  151: 

By  a  small  entity  (81-9(0) 

By  other  than  a  small  entity - 

(m)  For  filing  a  petition  (1)  for  revival  of  an  unintentional  abandoned  application  ►.-^  or  (2)  for  the 
unintentionally  delayed  payment  of  the  fee  for  issuing  a  patent: 

By  a  small  entity  (8  1.9(0) 

By  other  than  a  small  entity 


6.  Section  1.18  is  proposed  to  be  revised  to  read  as  follows: 
§  1.18    Patent  Issu*  fCM.  I 

(a)  Issue  fee  for  issuing  each  original  or  reissue  patent,  except  a  design  or  plant  patent: 

By  a  small  entity  (8  1.9(f)) 

By  other  than  a  small  entity 

(b)  Issue  fee  for  issuing  a  design  patent: 

By  a  small  entity  (8  1.9(f)) 

By  other  than  a  small  entity.. 


(26.00] 


[28.00] 
[56.00] 


>  30.00-4 


►  31.00- 
►62.00- 


[280.00]  ►310.00- 

[560.00]  ►620.00- 


(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (8  1.9(f)) 

By  other  than  a  small  entity 


[$280.00] 
[$560.00] 

[$100.00] 
[$200.00] 

[$140.00] 
[$280.00] 


►$310.00-4 

►  e20.00-« 

►110.00-4 

►  220.00-4 

►155.00-4 

►  310.00-4 


7.  Section  1.19  is  proposed  to  be  revised  to  read  as  follows: 

§  1.19    Document  supply  fees. 

The  Patent  and  Trademark  Office  will  supply  copies  of  the  following  documents  upon  payment  of  the  fees  indicated: 


(a)  Uncertified  copies  of  Office  documents: 

(1)  Printed  copy  of  a  patent,  including  a  design  patent,  statutory  invention  registration,  or  defensive 
pubUcation  document,  except  color  plant  patent  or  color  statutory  invention  registration 

(2)  Printed  copy  of  a  plant  patent  or  statutory  invention  registration  in  color — — 

[(3)  Copy  of  patent  application  as  filed 

(4)  Copy  of  patent  file  wrapper  and  contents,  per  200  pages  or  a  fraction  thereof ~ 

[(5)l^(3)-4  Copy  of  Office  [record8)^docimients-4,  except  as  otherwise  provided  in  this  section,  [per 

page]^for  each  30  pages  or  a  fraction  thereof -4 

[(6)  Microfiche  copy  of  microfiche,  per  microfiche ~ ................ » ...-. — ..•••.•• 

(7)  Copy  of  patent  assignment  record 

►  (4)  Copy  of  a  utihty  patent  with  drawings  in  color  (see  8  l-84(p)) 

(5)  Expedited  local  service  for  copy  of  a  patent  as  in  paragraph  (a)(1)  of  this  section,  fulfilled  within  one 
work  day  for  orders  delivered  to  the  Public  Service  Window  in  the  Patent  Public  Search  Room 

(6)  Expedited  service  for  copy  of  a  patent  as  in  paragraph  (a)(1)  of  this  section,  ordered  by  electronic 
ordering  service  and  delivered  to  the  customer  within  two  work  days 

(b)  Certified  copies  of  Office  documents: 

►  (1)  Certified  copy  of  patent  application  as  filed v 

(2)  Certified  copy  of  patent  file  wrapper 

(3)  Certified  copy  of  patent  assignment  record - 

(4)  Expedited  service  for  certified  copy  of  patent  application  as  filed  in  paragraph  (a)(3)  of  this  section, 
fulfilled  within  5  work  days,  excluding  mailing  time 

[{l)]^(5)-4  For  certifying  Office  records,  per  certificate 

[(2]]^(6)-4  For  a  search  of  assignment  records,  abstract  of  title  and  certification,  per  patent 

[(c)  Subscription  services: 

(1)  Subscription  orders  for  printed  copies  of  patents  as  issued,  annual  service  charge  for  entry  of  order  and 
ten  subclasses - 

(2)  For  annual  subscription  to  each  additional  subclass  in  addition  to  the  ten  covered  by  the  fee  under 
paragraph  {c)(l)  of  this  section,  per  subclass 

[(d)]^(c)-4  Library  service  (35  U.S.C.  13):  For  providing  to  libraries  copies  of  all  patents  issued  annually,  per 


annum . 


[(e)  List  of  patents  in  a  subclass: 

(1)]  ►(d]-4  For  list  of  all  United  States  patents  and  statutory  invention  registrations  in  a  subclass  (,  per  100 

numbers  or  fraction  thereof 

(2)  For  list  of  United  States  patents  and  statutory  invention  registrations  in  a  subclass  limited  by  date  or 

number,  per  50  numbers  or  fraction  thereof 

((f)  Microfiche  copy  of  patent  file  record - 

[(8)1  ^(e)'4  Uncertified  statement  as  to  status  of  the  payment  of  maintenance  fees  due  on  a  patent  or 

expiration  of  a  patent 

[(h) J  ►(f)"<  Uncertified  copy  (rf  a  non-United  States  patent  document,  per  document 

[(>)]  ^is)-*  To  compare  and  cntf^  copies  made  from  Patent  and  Trademark  Office  records  but  not  prepared  by 
the  Patent  and  Trademark  Office,  per  copy  of  document 


$1.50 
[$6.00] 

$9.50 
$75.00] 

[$.50] 

$.50 

$1.50] 

$20.00 

$3.00 

$25.00-4 

$10.00 

$170.00 

$5.00 

$20.00-4 

$3.00 

[$12.00] 


$7.00 
$2.00] 
$50.00 

$1.00 

$1.00) 
$6.00] 

[$3.00] 
$10.00 

[$5.00] 


'$10.00-4 


►  10.00- 


-15.00 -4 


>-2.00-4 


>5.00-4 


[(J)]  ^(h)'4  Additional  filing  receipts]: 

(1)  Duplicate 

(2)  Corrected  due  to  applicant  error 

►duplicate  or  corrected  due  to  applicant  error . 


8.  Section  1.20  is  proposed  to  be  amended  by  revising  paragraphs  (a)-{n)  to  read  as  follows: 
S  1.20    Post  issuance  fees. 

(a)  For  providing  a  certificate  of  correction  [of]  ►for  applicant'8'4  mistake  (8  1.323) — 

(b)  Petition  for  correction  of  inventorship  in  patent  (8  1.324) _ — 

(c)  For  filing  a  request  for  reexamination  (8  1.510(a)) 

(d)  For  filing  each  statutory  disclaimer  (8  1.321): 

By  a  small  entity  (8  l-9(f)) 

By  other  than  a  small  entity 

(e)  For  maintaining  an  original  or  reissue  patent,  except  a  design  or  plant  patent  based  on  an  application  filed 
on  or  after  December  12,  1980  and  before  August  27,  1982,  in  force  beyond  [4]  ►four'4  years;  the  fee  is  due 
by  three  years  and  six  months  after  the  original  grant ~ 

(f)  For  maintaining  an  original  or  reissue  patent,  a  design  or  plant  patent,  based  on  an  application  filed  on  or 
after  December  12,  1980  and  before  August  27,  1982.  in  force  beyond  [8]  ►eight -4  years;  the  fee  is  due  by 
seven  years  and  six  months  after  the  original  grant 

(g)  For  maintaining  an  original  or  reissue  patent,  except  a  design  or  plant  patent  based  on  an  application  filed 
on  or  after  December  12. 1980  and  before  August  27, 1982,  in  force  beyond  12  years;  the  fee  is  due  by  eleven 
years  and  six  months  after  the  original  grant ~ _ ~ 

(h)  For  maintaining  an  original  or  reissue  patent  except  a  design  or  plant  patent  based  on  an  application  filed 
on  or  after  August  27, 1982,  in  force  beyond  [4]  ►four -4  years;  the  fee  is  due  by  three  years  and  six  months 
after  the  original  grant 

By  a  small  enUty  (8  l-9(f)) — - 

By  other  than  a  small  entity.... 


(i)  For  maintaining  an  original  or  reissue  patent,  except  a  design  or  plant  patent  based  on  an  application,  filed 
on  or  after  August  27,  1982,  in  force  beyond  [8]  ►eight-4  years;  the  fee  is  due  by  seven  years  and  six  months 
after  the  original  grant: 

By  a  small  entity  (8  1.9(f)) - - 

By  other  than  a  small  entity ~ 

(j)  For  maintaining  an  original  or  reissue  patent  except  a  design  or  plant  patent  baaed  on  an  application  filed 
on  or  after  August  27, 1982,  in  force  beyond  12  years;  the  fee  ia  due  by  eleven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (81.9(f)) 

By  other  than  a  small  entity _ 

(k)  Surcharge  for  paying  a  maintenance  fee  during  the  [6]  ►six -4  -month  grace  period  following  the  expiration 
of  three  years  and  six  months,  seven  years  and  six  months,  and  eleven  years  and  six  months  after  the  date  of 
the  original  grant  of  a  patent  based  on  an  application  filed  on  or  after  December  12. 1980  and  before  August 

27,1982 _ — - 

(I)  Surcharge  for  paying  a  maintenance  fee  during  the  [6]  ►six -4  -month  grace  period  following  the  expiration 
of  three  years  and  six  months,  seven  years  and  six  months,  and  eleven  years  and  six  months  after  the  date  of 
the  original  grant  of  a  patent  based  on  an  application  filed  on  or  after  August  27, 1982: 

By  a  small  entity  ( 8  1.9(f)) •'• 

By  other  than  a  small  entity _ „ .. 

(m)  Surcharge  for  accepting  a  maintenance  fee  after  expiration  of  a  patent  for  non-timely  payment  of  a 
maintenance  fee  where  the  delay  in  payment  is  shown  to  the  satisfaction  of  the  Commissioner  to  have  been 

unavoidable « ~ — — — • 

(n)  For  filing  an  application  for  extension  of  the  term  of  a  patent  (8  1.740) ~ _- — ._.....>........„.......». 


$14.00 
$14.00] 


15.00- 


[$29.00] 

($140.00] 

($1,770.00) 

►  $60.00-4 

►  120.00-4 
►  2.000.004 

[$28.00] 
[$56.00] 

►  31.00-4 

►  62.00-4 

[,$7.7..'>.O0] 

►  245.00-4 

[$445.00] 

►495.00-4 

[$670.00] 

►  740.00-4 

($225.00) 
[$450.00] 

►  245X)0-4 
►490.00-4 

($445.00] 
[$890.00] 

►495.00-4 
►990.00-4 

[$670.00] 
[$1,340.00] 

►  740.00-4 
►  1,480.00-4 

[$110.00] 


[$55.00] 
[$11QJ)0] 


[$500.00] 
[$550.00] 


►  120.00- 


►  60.00-4 
.12a00-4 


-550.00-4 
-600J)0-4 


!      9.  Section  1.21  is  proposed  to  be  amended  by  revising  paragraphs  (a),  (b)(1).  (d)-(j),  and  (l)^m).  by  adding  paragraph  (n), 
and  by  republishing  the  introductory  texts  of  the  section  and  paragraph  (b)  to  read  as  follows: 

§  1.21    MisceUaneous  fees  and  diarges. 

The  Patent  and  Trademark  Office  has  established  the  following  fees  for  the  services  indicated: 

(a)  Registration  of  attorneys  and  agents: 

(1)  For  admission  to  examination  for  registration  to  practice,  fee  payable  upon  application.. 

(2)  On  registration  to  practice 

(3)  For  reinstatement  to  practice ~ 

(4)  For  certificate  of  good  standing  as  an  attorney  or  agent . 
Suitable  for  framing.. 


(5)  For  review  of  a  decision  of  the  Director  of  Enrollment  and  Discipline  under  8  10.2(c). 

(6)  For  requesting  regrading  of  an  examination  under  8  10.7(c) - 

(b)  Deposit  accounts: 

(1)  For  establishing  or  reinstating  a  deposit  account — 


.10.00- 


(d)  Delivery  box:  Local  delivery  box  rental,  per  annum.. 


[$250.00] 

►$270.00-4 

[$81.00] 

►90.00-4 

|$9.00] 

►  10.00-4 

$10.00 

($88.00) 

►  100.00-4 

[$02.00] 

►  100XX)-4 

[S92.00] 

►  100.00-4 

($8.00) 

►  10.00-4 

[$43.00] 

►  50.00 -4 
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(e)  International  type  search  reports:  For  preparing  an  international  type  search  report  of  an  international  type 
search  made  at  the  time  of  the  first  action  on  the  merits  in  a  national  patent  application - 'r^'""" 

(f)  Search  of  Office  records:  For  [searching  Patent  and  Trademark)  ^-conducting  an  inventor  search  of-^  Office 
records  for  [purposes  not  otherwise  specified,  per  one  half-hour  or  fraction  thereof]  ►a  ten-year  period-4 

(g)  CopiShare  card:  Cost  per  copy 

[h]  [Recording  of  documents: 

[(1)  For  recording  each  assignment,  agreement  or  other  paper  relating  to  the  property  m  a  patent  or 

application  ►per  property-^ ••• 

j(2)  Where  a  document  to  be  recorded  under  parap-aph  (h)(1)  of  this  section  refers  to  more  than  one  patent 

or  application,  for  each  additional  patent  or  application •• 

(i)  Publication  in  Official  Gazette:  For  publication  in  the  Official  Gazette  of  a  notice  of  the  availability  of  an 

application  or  a  patent  for  licensing  or  sale,  each  application  or  patent. — « ~. — __...__... ~. ■"..••.•• 

(j)  For  a  duplicate  or  replacement  of  a  permanent  Office  user  pass  (There  is  no  charge  for  the  first  permanent 
user  pass] - - " — -— " 

(1)  For  processing  and  retaining  any  application  abandoned  pursuant  to  section  1.53(d)  unless  the  required  basic 

filing  fee  has  been  paid — — — « — ......„„.„_.„...«-........-. — .™..™™.™.-™-.~.....~..... ~.~. 

(m)  For  processing  each  check  returned  "unpaid"  by  a  bank .... — .. - ".• - -••- 

►  (n)  For  handling  incomplete  or  improper  application  under  S  1.53(c).  1 1-60  or  §  1.62 


[S2&00] 


» 30.00  •• 


($14.00) 
[S0.20] 

».10.00<« 
►0.15-4 

l$7.00] 

►8.00-4 

$2.00) 

($7,001 

►20.00^ 

($5.00] 

►10.00-4 

($100J»] 
[$20.00] 

►  120.00-4 

►  50.004 

$20,00  4 

10.  Section  1.26  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  1.26    Refunds. 

*         *         •         •         • 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding,  a 
refund  of  [$1,300]  ►$1,500-4  will))e 
made  to  the  requester  of  the  proceeding. 
Reexamination  requesters  should 
indicate  whether  any  refund  should  be 
made  by  check  or  by  credit  to  a  deposit 
account. 

11.  Section  1.53  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

§  1.53    Serial  number,  fiHng  date,  and 
completion  of  application. 

(b)  The  filing  date  of  an  application 
for  patent  is  the  date  on  which: 

(1)  a  specification  containing  a 
description  pursuant  to  {  1.71  and  at 
least  one  claim  pursuant  to  i  1.75,  and 

(2)  any  drawing  required  by 

§  1.81(a)[,]  are  filed  in  the  Patent  and 
Trademark  OfHcp  m  the  name  of  the 
actual  inventor  or  inventors  as  required 
by  S  1-41. 

No  new  matter  may  be  introduced  into 
an  application  after  its  filing  date 
(S  l.llS).^  If  all  the  names  of  the  actual 
inventor  or  inventors  are  not  supplied 
when  the  specification  and  any  required 
drawing  are  filed,  the  application  will 
not  be  given  a  filing  date  earlier  than  the 
date  upon  which  the  names  are  supplied 
imless  a  petition  with  the  fee  set  forth  in 
S  1.17(i)(l]  is  filed  which  satisfactorily 
explains  the  delay  in  supplying  the 
names. -4 

(c)  If  any  appUcation  is  filed  without 
the  specification  ►.-4  [or]  drawing  ►  or 
name,  or  names  of  the  actual  inventor  or 
inventors-4  required  by  paragraph  (b)  of 
this  section,  applicant  will  be  so  notified 
and  given  a  time  period  within  which  to 


submit  the  omitted  specification  ^,-4 
[or]  drawing  ►,  name,  or  names,  of  the 
actual  inventor,  or  inventors,  -4  in  order 
to  obtain  a  filing  date  as  of  the  date  of 
filing  to  such  submission.  If  the  omission 
is  not  corrected  within  the  time  period 
set,  the  application  will  be  returned  or 
otherwise  disposed  of;  the  fee,  if 
submitted;  will  be  refunded  less  [a 
$15.00]  ►  the  -4  handing  fee  -4  set 'forth 
in  9  1-21  (n)-4. 
***** 

12.  Section  1.55  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.55    Claim  for  foreign  priority. 

[a]  An  applicant  may  claim  the  benefit 
of  the  filing  date  of  a  prior  foreign 
application  under  the  conditions 
specified  in  35  U.S.C.  119  and  §  172.  The 
claim  to  priority  need  be  in  no  special 
form  and  may  be  made  by  the  attorney 
or  agent  if  the  foreign  application  is 
referred  to  in  the  oath  or  declaration  as 
required  by  S  1-63.  The  claim  for  priority 
and  the  certified  copy  of  the  foreign 
application  specified  in  the  second 
paragraph  of  35  U.S.C.  119  must  be  filed 
in  the  case  of  ►an -4  interference 
(5  1.630);  when  necessary  to  overcome 
the  date  of  a  reference  relied  upon  by 
the  examiner;  or  when  specifically 
required  by  the  examiner  and  in  all  ■ 
other  cases  they  must  be  filed  not  later 
than  the  date  the  issue  fee  is  paid.  If  the 
papers  filed  are  not  in  the  English 
language,  a  translation  need  not  be  filed 
except  in  the  three  particular  instances 
specified  in  the  preceding  sentence,  in 
which  event  a  sworn  translation  or  a 
translation  certified  as  accurate  by  a 
sworn  or  official  translator  must  be 
filed.  If  the  priority  papers  are  submitted 
after  the  date  the  issue  fee  is  paid,  they 
must  be  accompanied  by  a  petition 


requesting  their  entry  and  the  fee  set 
forth  in  [5117(1)]  ►$  1.17(i)(l)-4. 
***** 

13.  Section  1.60  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

S  1.60    Continuation  or  divisional 
application  for  Invention  dtodosed  In  a 
prior  application. 
***** 

(b)  An  applicant  may  omit  signing  of 
the  oath  or  declaration  in  a  continuation 
or  divisional  application  if  (1)  The  prior 
application  was  a  complete  application 
as  set  forth  in  §  1.51(a),  (2)  applicants- 
indicates  that  the  application  is  being 
filed  pursuant  to  this  section  and-4  files 
a  true  copy  of  the  prior  complete 
apphcation  as  filed  including  the 
specification  (including  claims), 
drawings,  oath  or  declaration  showing 
the  signature  or  an  indication  it  was 
signed,  and  any  amendments  referred  to 
in  the  oath  or  declaration  filed  to 
complete  the  prioir  application,  and  (3) 
the  inventors  named  in  the  continuation 
or  divisional  application  are  the  same  or 
less  than  all  the  inventors  named  in  the 
prior  application.  The  copy  of  the  prior 
application  must  be  accompanied  by  a 
statement  that  the  application  papers 
filed  are  a  true  copy  of  the  prior 
application  and  that  no  amendments 
referred  to  in  the  oath  or  declaration 
filed  to  complete  the  prior  application 
introduced  new  matter  therein.  Such 
statements  must  be  by  the  applicant  or 
applicant's  attorney  or  agent  and  must 
be  a  verified  statement  if  made  by  a 
person  not  registered  to  practice  before 
the  Patent  and  Trademark  Office.  Only 
amendments  reducing  the  number  of 
claims  or  adding  a  reference  to  the  prior 
application  (S  1.78(a))  will  be  entered 
before  calculating  the  filing  fee  and 
granting  the  filing  date.  If  the 


continuation  or  divisional  application  is 
filed  by  less  than  all  the  inventors 
named  in  the  prior  application  ►,'4  a 
statement  must  accompany  the 
application  when  filed  requesting 
deletion  of  the  names  of  the  person  or 
persons  who  are  not  inventors  of  the 
invention  being  claimed  in  the 
continuation  or  divisional  application.^ 
If  a  true  copy  of  the  prior  application  as 
filed  is  not  filed  with  the  apphcation  of 
if  the  statement  that  the  application 
papers  are  a  true  copy  is  omitted,  the 
application  will  not  be  given  a  filing 
date  earlier  than  the  date  upon  which 
the  copy  and  statement  are  filed,  unless 
a  petition  with  the  fee  set  forth  in 
S  1.17(i)(l)  is  filed  which  satisfactorily 
explains  the  delay  in  filing  these 
items. -4 

►(c)  If  an  application  filed  pursuant 
to  paragraph  (b)  of  this  section  is 
incomplete,  applicant  will  be  given  a 
time  period  within  which  to  complete 
the  application  in  order  to  obtain  a  filing 
date  as  of  the  date  of  filing  the  omitted 
item  provided  the  omitted  item  is  filed 
before  the  patenting  or  abandormient  of 
or  termination  of  proceedings  on  the 
prior  application.  If  the  omission  is  not 
corrected  within  the  time  period  set,  the 
application  vtrill  be  returned  or 
otherwise  disposed  of;  the  fee.  if 
submitted,  will  be  refunded  less  the 
handling  fee  set  forth  in  S  1.21(n).-4 

14.  Section  1.62  is  proposed  to  be 
amended  by  revising  paragraph  (e)  and 
by  adding  a  new  paragraph  (j)  to  read  as 
follows: 

S  1.62    FHe  wrapper  continuing  procedure. 

***** 

(e)  An  application  filed  under  this 
section  will  utihze  the  file  wrapper  and 
contents  of  the  prior  application  to 
constitute  the  new  continuation, 
continuation-in-part  or  divisional 
apphcation  but  will  be  assigned  a  new 
application  serial  number.  ►  Changes  to 
the  prior  application  must  be  made  in 
the  form  of  an  amendment  to  the  prior 
application  as  it  exists  at  the  time  of 
filing  the  prior  application  under  this 
section.  No  copy  of  the  prior  appUcation 
or  new  specification  is  required  and  the 
filing  of  such  a  copy  or  specification  will 
be  considered  improper,  and  a  filing 
date  will  not  be  granted  to  the 
application  tmless  a  petition  with  the  fee 
set  forth  in  8  117(i)(l)  is  filed  with 
instructions  to  cancel  the  copy  or 

specification. -4 

***** 

►(j)  If  any  application  filed  under  this 
section  is  found  to  be  improper,  the 
applicant  will  be  notified  and  given  a 
time  period  within  which  to  correct  the 
filing  error  in  order  to  obtain  a  filing 
date  as  of  the  date  the  filing  error  is 


corrected  provided  the  correction  is 
made  before  the  payment  of  the  issue 
fee,  abandonment  of.  or  termination  of 
proceedings  on  the  prior  application.  If 
the  filing  error  is  not  corrected  within 
the  time  period  set,  the  api^ication  will 
be  returned  or  otherwise  disposed  of; 
the  fee,  if  submitted,  will  be  refunded 
less  the  handling  fee  set  forth  in 

S  1.21(n)..4 
***** 

15.  Section  1.96  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

S  1.96    Sulmtlsslon  of  computer  program 
listings. 

***** 

(b)*  *  • 

(1)  Availability  of  appendix  Such 
computer  program  listings  on  microfiche 
will  be  available  to  the  public  for 
inspection,  and  [paper  or]  microfiche 
copies  thereof  will  be  [separately] 
available  for  purchase  ►with  the  file 
wrapper  and  contents '4,  after  a  patent 
based  on  such  [an]  application  is 
granted  or  the  application  is  otherwise 
made  publicly  available. 
***** 

16.  Section  1.102  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

S  1.102    Advancement  of  examination. 

***** 

(d)  A  petition  to  make  an  appUcation 
special  on  grounds  other  than  those 
referred  to  in  paragraph  (c)  of  this 
section  must  be  accompanied  by  the 
petition  fee  set  forth  in  §  1.17(i)^(2]-4. 

17.  Section  1.103  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  1.103    Suspension  of  action. 

(a)  Suspension  of  action  by  the  Office 
will  be  granted  for  good  and  sufficient 
cause  and  for  a  reasonable  time 
specified  upon  petition  by  the  applicant 
and,  if  such  cause  is  not  the  fault  of  the 
Office,  the  payment  of  the  fee  set  forth 
in  [S  1.17(i)]  ►$  1.17(i)(l)-4.  Action  will 
not  be  suspended  when  a  response  by 
the  appUcant  to  an  Office  action  is 
required. 
***** 

18.  Section  1.171  is  proposed  to  be 
revised  to  read  as  follows: 

S  1.171    Application  for  reissue. 

An  apphcation  for  reissue  must 
contain  the  same  parts  required  for  an 
application  for  an  original  patent, 
complying  with  aU  the  rules  relating 
thereto  except  as  otherwise  provided, 
and  ►.^  in  addition,  must  comply  with 
the  requirements  of  the  rules  relating  to 
reissue  applications.  The  application 


must  be  accompanied  by  a  certified 
copy  of  an  abstract  of  tide  or  an  order 
for  a  title  report  accompanied  by  the  fee 
set  further  in  [S  1.19(b)(2)] 
►  S  1.19(b)(6) -4,  to  be  placed  in  the  file, 
and  by  an  offer  to  surrender  the  original 
patent  (S  1.178). 

19.  Section  1.177  is  proposed  to  be 
revised  to  read  as  foUows: 

(1177    Relssiie  In  divtslons. 

The  Commissioner  may.  in  his  or  her 
discretion,  cause  several  patents  to  be 
issued  for  distinct  and  separate  parts  of 
the  thing  patented,  upon  demand  of  the 
appUcant,  and  upon  payment  of  the 
required  fee  for  each  division.  Each 
division  of  a  reissue  constitutes  the 
subject  of  a  separate  specification 
descriptive  of  the  part  or  parts  of  the 
invention  claimed  in  such  division;  and 
the  drawing  may  represent  only  such 
part  or  parts,  subject  to  the  provisions  of 
S  S  1.83  and  1.84.  On  filing  divisional 
reissue  applications,  they  shaU  be 
referred  to  the  Commissioner.  Unless 
otherwise  ordered  by  the  Commissioner 
upon  petition  and  payment  of  the  fee  set 
forth  in  [5  1.17(i)]  ►$  1.17(i)(l)^,  ell  die 
divisions  of  a  reissue  will  issue 
simultaneously;  if  there  be  any 
controversy  as  to  one  division,  the 
others  will  be  withheld  from  issue  until 
the  controversey  is  ended,  unless  the 
Commissioner  shall  otherwise  order. 

20.  Section  1.296  is  proposed  to  be 
revised  to  read  as  follows: 

§1.296    wnttdrawal  Of  request  for 
publication  of  statutory  invention 
registration. 

A  request  for  a  statutory  invention 
registration,  which  has  been  filed,  may 
be  withdrawn  prior  to  the  date  of  the 
notice  of  the  intent  to  pubUsh  a  statutory 
invention  registration  issued  pursuant  to 
§  1.294(c)  by  filing  a  request  to  withdraw 
the  request  for  pubUcation  of  a  statutory 
invention  registration.  The  request  to 
withdraw  may  also  include  a  request  for 
a  refund  of  any  amount  paid  in  excess  of 
the  application  filing  fee  and  a  handling 
fee  of  [$100]  ►$120.00-4  which  will  be 
retained.  Any  request  to  withdraw  the 
request  for  publication  of  a  statutory 
invention  registration  filed  on  or  after 
the  date  of  the  notice  of  intent  to  publish 
issued  pursuant  to  §  1.294(c)  must  be  in 
the  form  of  a  petition  pursuant  to  §  1.183 
accompanied  by  the  fee  set  forth  in 
§  1.17(h). 

21.  Section  1.313  is  proposed  to  be     ? 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.313    WHMrawal  from  Issue. 

(a)  Applications  may  be  withdrawn 
from  issue  for  further  action  at  the 
initiative  of  the  Office  or  upon  petition 
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by  the  applicant.  Any  such  petition  by 
the  applicant  must  include  a  showing  of 
good  and  sufficient  reasons  why 
withdrawal  of  the  apptication  is 
necessary  and.  if  the  reason  for  the 
withdrawal  is  not  the  fault  of  the  Office, 
must  be  accompanied  by  the  fee  set 
further  in  [|  1.17(i)]  ►§  1.17(i](l)-^.  If 
the  application  is  withdrawn  from  issue, 
a  new  notice  of  allowance  will  be  sent  if 
the  application  i&  again  allowed.  Any 
amendm^  accompanying  a  petition  to 
withdraw  an  application  from  issue 
must  comply  with  the  reqoironents  of 
§  1.312. 


22.  Section  1.314  is  proposed  to  be 
revised  to  read  as  follows: 


81.314   I— uanw  ef  patent 

If  payment  of  the  issue  fee  is  timely 
made,  the  patent  will  issue  m  regular 
course  unless  (a]  the  application  is 
withdrawn  from  issue  (S  1.313]  ►,-<  or 
(b]  issuance  of  the  patent  is  deferred. 
Any  petition  by  the  applicant  requesting 
deferral  of  the  issuance  of  a  patent  must 
be  accompanied  by  the  fee  set  forth  in 
[§  1.17(1)]  ►{  1.17(i)(l)^  and  must 
include  a  showing  of  good  and  siifficient 
reasons  why  it  is  necessary  to  defer 
issuance  of  the  patent. 


23.  Section  1.334  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 


§1.334    IssueofpalMitta 


(c)  If  the  assignment  is  recorded  after 
the  date  of  payment  of  the  issue  fee,  the 
assignee  may  petition  that  the  patent 
issue  to  the  assignee  as  recorded.  Any 
such  petition  must  be  acctHnpanied  by 
the  fee  set  forth  ui  [S  1.17(i]] 
►  §1.17{iKlW. 

24.  Section  1.445  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2) 
and  (3)  and  by  republishing  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 


§1.445    Infmatlonai  ■ppllcaBon  Wing  and  processing  fees. 


(a)  The  following  fees  and  charges  are  established  by  the  Commissioner  under  the  authority  of  35  U.S.C  Z7fk 

•  •  •  •  • 

(2)  A  search  fee  (see  35  U.S.C.  361(d)  and  PCT  Rule  16)  where: 

(i)  No  corresponding  prior  United  States  national  application  with  ba^  filing  fee  has  been  filed 

[ii]  A  corresponding  prior  United  States  national  application  with  basic  filing  fee  has  been  filed 

(3)  A  supplemental  search  fee  when  required  per  additional  invention 


ftsiojoo)      ^zaoMo 
jsasaoo]       »>3aaoo« 

[$14000]  ►ISOJK)- 


25.  Section  1.451  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1.451    The  priority  cWm  and  priority 
document  In  an  international  application. 

*        *        •        •        * 

(b)  Whenever  the  priority  of  an  earlier 
United  States  national  application  is 


claimed  in  an  international  application, 
the  applicant  may  request  in  a  letter  of 
transmittal  accompanying  the 
international  application  upon  filing 
with  the  United  States  Receiving  Office 
or  in  a  separate  letter  filed  in  the 
Receiving  Office  not  later  than  16 
months  after  the  priority  date,  that  the 
Patent  and  Trademark  Office  prepare  a 
certified  copy  of  the  national  application 


for  transmittal  to  the  International 
Bureau  (PCT  Article  8  and  PCT  Rule  17), 
The  fee  for  preparing  a  certified  copy  is 
stated  in  [{ 1.19(a)(3)  and  (b)(1)] 
►  S  119(b}(ll  and  (b)(5)^. 

26.  Section  1.482  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 


§  1.482    liilwiMilluiiat  preilinlnary  examination  fees. 

(a)  The  foHowing  fees  and  charges  for  international  preliminary  examination  are  established  by  the  Commis- 
sioner under  the  authority  of  35  U.S.C.  37B: 
(1}  A  preliminary  examination  fee  is  due  on  filing  the  Demand: 

(i)  Where  an  international  search  fee  as  set  forth  in  1 1.445(a)(2)  has  been  paid  on  the  international 
application  to  die  United  States  Patent  and  Trademark  Office  as   an  International  Searching 

Authority,  a  preliminary  examinatioo  fee  of.«— « __-_ — 

(ii]  Where  the  International  Searching  Authority  for  the  international  application  was  an  authority 

other  than  the  United  States  Patent  and  Trademark  OfHce,  a  preliminary  examination  fee  of 

(2]  An  additional  preliminary  examination  fee  when  required,  per  additional  invention: 

(i]  Where  a  supplemental  search  fee  as  set  forth  in  §  1.445(a)(3)  has  t>een  paid  on  the  international 
application  to  the  United  States  Patent  and  Trademark  Office   as  an  International  Searching 

Authority ~ - — ~ - - 

(ii)  Where  the  International  Searching  Author!^  for  the  international  application  was  an  authority 
other  than  the  United  States  Patent  and  Trad^ark  Office -.- ~. 


($370.00) 

^IOOMm 

($57000] 

».eoooo<« 

($125i)0] 

►130.000<« 

[$190.00] 

».  200.00 -^ 

27.  Section  1.492  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1)- 
(3),  (b),  and  (d]-(f)  and  by  republishing 


the  Introductory  texts  of  the  sec^on  and 
paragraph  (a)  to  read  as  follows: 

§  1.492    National  stage  fees. 

The  following  fees  and  charges  for 
international  applications  entering  the 


national  stage  under  35  U.S.C.  371  are 
established  by  the  Commissioner  under 
35  U.S.C.  376: 


(a)  The  basic  national  fee: 

(1)  Where  an  international  preliminary  examination  fee  as  set  forth  in  { 1.482  has  been  paid  on  the 
international  application  to  the  United  States  Patent  and  Trademark  Office: 

By  a  small  entity  (5 1.9(f)) 

By  other  than  a  small  entity 

(2)  Where  no  international  preliminary  examination  fee  as  set  forth  in  §  1482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but  an  international  search  fee  as  set  forth  in  $  1.445(a)(2]  has  been 
paid  on  the  international  application  to  the  United  States  Patent  and  Trademark  Offlce  as  an  Internation- 
al Searching  Authority: 

By  a  small  entity  (5 1.9(f)) . _ _ 

By  other  than  a  small  entity 

(3)  Where  no  international  preliminary  examination  fee  set  forth  in  §1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in  §  1.445(a](2}  has  been  paid  on  the  international  apphcation  to  the 
United  States  Patent  and  Trademark  OfRce: 

I         By  a  small  entity  (§  1.9(f)) _ 

By  other  than  a  small  entity _ „_ „ 


[$150.00] 
[$300.00] 


.165.00- 
.330.00- 


(b)  In  addition  to  the  basic  national  fee.  for  filing  or  later  presentation  of  each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§"liJ(f))- - - 

By  other  than  a  small  entity _ _ 

•  *  *  «  • 

(d)  In  addition  to  the  basic  national  fee,  if  the  application  contains,  or  is  amended  to  contain,  a  multiple 
dependent  claim(s],  per  application: 

By  a  small  entity  (5  1.9(f)) .- 

By  other  than  a  small  entity __ „ _„.... 

(If  the  additional  fees  required  by  paragraphs  (b),  (c)  ►.-^  and  (d)  are  not  paid  on  presentation  of  the 
claims  for  which  the  additional  fees  are  due,  they  must  be  paid  or  the  claims  cancelled  by 
amendment,  prior  to  the  expiration  of  the  time  period  set  for  response  by  the  Office  in  any  notice  of 
fee  deficiency.) 

(e)  Surcharge  for  filing  the  basic  national  fee  or  oath  or  declaration  later  than  20  months  from  the  priority  date 
pursuant  to  §  1.494(c]  or  later  than  30  months  from  the  priority  date  pursuant  to  §  1.495(c): 

By  a  small  entity(§  1.9(f)) _ 

By  other  than  a  small  entity „ 

(f)  For  filing  an  English  translation  of  an  international  application  later  than  20  months  after  the  priority  date 
(§  1.494(c))  or  filing  an  English  translation  of  the  international  application  or  of  any  annexes  to  the 
international  preliminary  examination  report  later  than  30  months  after  the  priority  date  (§  1.495(c]  and  (e)):  — 


IS17O00] 
[$340.00] 

»- 185.00 
».  370.00 

($225  in] 
[$450.00] 

►  250.00 

►  500.00 

[$17.00] 
[34  JW] 

►  18.00 

►  36.00 

[$55JX)] 
($110.00) 

►  60.00 
►  12O00 

[$55.00] 
[$1101)0] 


[$26i»] 


►  60.00- 
►  120.00- 


►  30.00- 


28.  Section  1.666  is  proposed  to  be  amended  by  revising  paragraph  (b)  to  read  as  follows: 

§  1.666    Rling  of  Interference  settlement  agreements. 

***** 

(b)  If  any  party  filing  the  agreement  or  understanding  imder  paragraph  (a)  of  this  section  so  requests,  the  copy  will  be 
kept  separate  from  the  file  of  the  interference,  and  made  available  only  to  Government  agencies  on  written  request,  or  to  any 
person  upon  petition  accompanied  by  the  fee  set  forth  in  [Sl.l7(i)]  ^  1.17(i)(l)-4  and  on  a  showing  of  good  cause. 

•  •  •  •  • 

I  PART  2— RULES  OF  PRACTICE  IN  TRADEMARK  CASES 

1.  The  authority  citation  for  Part  2  continues  to  read  as  follows: 
Authority:  15  U.S.C.  1123;  35  U.S.C.  6.  unless  otherwise  noted. 

2.  Section  2.6  is  proposed  to  be  amended  by  revising  paragraphs  (a)  and  (q)  and  by  republishing  the  introductory  text  of 
the  section  to  read  as  follows: 

§  2.6    Trademark  fees. 


The  following  fees  and  charges  are  estabUshed  by  the  Patent  and  Trademark  Offlce  for  trademark  cases: 
*•••*• 

(a)  For  filing  an  application,  per  class - - [$200.00] 

•  *  *  *  *  * 

(q)  For  recording  trademark  assignments  and  agreements  or  other  papers  relating  to  the  property  in  a 
registration  or  application,  per  [document)  ►mark-^ ■■ [100.00] 

[For  each  mark  in  addition  to  one  assigned  in  the  same  document - ■, 20.00] 

*  .  .  .  *  * 

Date:  November  21, 1988. 
Donald  ).  Quigg, 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks.  • 

Editorial  Note:  This  appendix  will  not  appear 

in  the  Code  of  Federal  Regulations. 

atUJNO  CODE  3510-1S-M 


►  $175.00- 


►8.00- 
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STATUTORY  PATENT  FEES  -  LARGE  ENTPTY 


Fro 

FEB 

CFR  CODE 


DESCRIPTION 


1.16(a) 

1.16(b) 

1.16(c) 

1.16(d) 

1.16(1) 

1   16(g) 

1.16(h) 

1.16(i) 

1,16(1) 

1.17(a) 

1.17(b) 

1.17(c) 

1.17(d) 

1.17(e) 

1   17(1) 

1.17(g) 

1.17(1) 

1.17(m) 

1.18(a) 

1.18(b) 

1.18(c) 

1.20(d) 

1.20(h) 

1.20(i) 

1   20(j) 


101 

102 

103 

104 

106 

107 

108 

109 

110 

115 

116 

117 

118 

119 

120 

121 

140 

141 

142 

143 

144 

148 

173 

174 

175 


APPENDIX  A 
1 


PRESENT      PROJECTED 
FEE  COST 


BASIC  RLING  FEE 

INDEPENDENT  CLAIMS 

CLAIMS  IN  EXCESS  OF  20 

MULTIPLE  DEPENDENT  CLAIMS 

DESIGN  FLING  FEE 

PLANT  RUNG  FEE 

REISSUE  FlLrJG  FEE 

REISSUE  ^DEPENDENT  CLAIMS 

REISSUE  CLAIMS  W  EXCESS  OF  20 

EXTENSION  -  FIRST  MONTH 

EXTBJSON  -  SECOND  MONTH 

EXTENSION  -  THIRD  MONTH 

EXTENSION  -  FOURTH  MOrmi 

N0TX:E  OF  APPEAL 

FILING  A  BRIEF 

REQUEST  FOR  ORAL  HEARWQ 

PETmON-REVIVE  ABANDONED  APPL 

PETmON-REVIVE  UNINTEN  ABAND  APP 

BSUEFEE 

DESIGN  ISSUE  FEE  . 

PLANT  ISSUE  FEE 

STATUTORY  DISCLAWER 
MAINTENANCE  FEE  -  3.5  -  97-247 
MAINTENANCE  FEE  -  7.5  -  97-247 
MAINTENANCE  FEE  -  11.5  -  97-247 


340  00 

34.00 

12.00 

11000 

140  00 

220  00 

340  00 

34.00 

12.00 

56.00 

170.00 

390  00 

610.00 

130  00 

130.00 

110.00 

56.00 

560.00 

560  00 

200.00 

280.00 

56.00 

450.00 

890.00 

1 .340  00 

'Th«  1986  unrounded  base  fee  increesed  by  profeded  C.P.I. 

■  see  explanation  under  Background,  Fee  Adjustment  Methodology,  paragraph  Z<a). 

"  See  Background,  Fee  Adjustment  Methodology,  paragraph  1(a) 
lor  an  explanation  ol  cost  cmlculaSiona  lor  statutory  patent  fees. 


PRESENT 

FEE  ADJ. 

PROPOSED 

BY   C.P.I.    * 

FEE 

369  96 

370  00 

37.00 

36.00 

12.33 

1200 

123  32 

120.00 

154.15 

150  00 

246.64 

250  00 

369  96 

370.00 

37.00 

36.00 

1233 

12.00 

61  66 

62  00 

184  98 

180.00 

431.62 

430  00 

67825 

680.00 

141.82 

140.00 

141.82 

140  00 

123.32 

120.00 

61.66 

62  00 

616.59 

620  00 

61659 

620  00 

215.81 

220.00 

308.30 

310.00 

61  66 

62.00 

493  28 

490  00 

98655 

990  00 

1.479.83 

1.480  00 

APPENDIX  A 
Pages 


STATUTORY  PATENT  FEES  -  SMALL  ENTrPf 


PTO 

FEE 

CFR 

CODE 

1   16(a) 

201 

.16(b) 

202 

16(c) 

203 

•  16(d) 

204 

16(1) 

206 

16(g) 

207 

.16(h) 

208 

16(1) 

209 

.16(j) 

210 

.17(a) 

215 

.17(b) 

216 

.17(0 

217 

17(d) 

218 

.17(e) 

219 

.17(1) 

220 

17(g) 

221 

.17(1) 

240 

.17(m) 

241 

18(a) 

242 

.18(b) 

243 

18(c) 

244 

20(d) 

248 

20(h) 

273 

20(i) 

274 

20(j) 

275 

DESCRIPTION 


PRESENT      PROJECTED 
FEE  COST 


BASIC  FlUNG  FEE 

INDEPENDENT  CLAIMS 

CLAIMS  IN  EXCESS  OF  20 

MULTIPLE  DEPENDENT  CLAIMS 

DESIGN  FLIMG  FEE 

PLANT  FILING  FEE 

REISSUE  RUNG  FEE 

REISSUE  ^DEPENDENT  CLAIMS 

REISSUE  CLAIMS  N  EXCESS  OF  20 

EXTENSION  -  RRST  MONTH 

EXTB4SI0N  -  SECOND  MONTH 

EXTENSION  -  THIRD  MONTH 

EXTBJSION  -  FOURTH  MONTH 

NOnCE  OF  APPEAL 

RUNG  A  BRIEF 

REQUEST  FOR  ORAL  HEARING 

PETITION-REVIVE  ABANDONED  APPL 

PETmON-REVIVE  UNINTEN  ABAND  APP 

ISSUE  FEE 

DESIGN  ISSUE  FEE 

PLANT  ISSUE  FEE 

STATUTORY  DISOAMER 
MAINTENANCE  FEE  -  3  5  ■  97-247 
MAINTENANCE  FEE  -  3.5  -  97-247 
MAINTENANCE  FEE  -  11.5  -  97-247 


17000 

17.00 

600 

55.00 

70.00 

110.00 

170.00 

17,00 

6.00 

28.00 

85.00 

195.00 

305.00 

6500 

65.00 

55.00 

2800 

280.00 

280.00 

100.00 

140.00 

28.00 

225  00 

445  00 

670.00 

'  77m  1906  unrounded  base  tea  mcnaaad  by  projeded  C.P.I. 

-  see  explanation  under  Background,  Fee  Adjustment  Methodology,  paragraph  2(a). 

"  See  Background.  Fee  Adjualmanf  Methodology,  paragraph  1(a) 
for  an  explanation  ol  coat  calculations  for  statutory  patent  fees. 


PRESENT 

FEE  ADJ. 

PROPOSED 

BY   C.P.I.    • 

FEE 

186  08 

185  00 

1850 

18.00 

6.17 

600 

61.66 

60  00 

77  08 

7500 

123.32 

125.00 

164.98 

185.00 

18.50 

1800 

6.17 

600 

30.83 

31.00 

0249 

90  00 

21581 

215  00 

339.13 

340  00 

70.91 

70  00 

70.91 

7000 

61.66 

60  00 

30 'J3 

31.00 

308  30 

31000 

308.30 

31000 

107.91 

11000 

15415 

155  00 

30.83 

31.00 

246  64 

245.00 

493  28 

495.00 

73991 

740  00 

-%    — r-.  — 
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NON-STATUTORY  PATENT  FEES  -  SERVICES 


APPENDIX  A 
Page  4 


pes 

CPU 

CODE 

1.16(e) 

105 

1.16(e) 

205 

1.17(h 

122 

1.17(h 

123 

1.17(h 

124 

1.17(h 

125 

1.17(h 

160 

1.17(h 

)          161 

1.17(h 

162 

1.17(h 

163 

1.17(h 

164 

1.17(h 

165 

1.17(h 

166 

1.17(h 

167 

1.17(h 

168 

1.17(i) 

127 

1.17(i) 

128 

1.17(i) 

129 

1.17(i) 

130 

1.17(i) 

131 

1.17(i) 

132 

1.17(i) 

133 

1.17(i) 

134 

1.17(1) 

135 

1.17(i) 

136 

1.17(i) 

137 

1.17(j 

138 

1.17(k 

)          139 

1.17(n 

)          112 

1.17(n 

)          113 

1.20(a 

)          145 

1.20(b 

)          146 

1.20(c 

147 

1.20(e 

170 

1.20(1 

171 

1.20(9 

I          172 

1.20(k 

)          176 

1.20(1 

177 

1.20(1 

277 

1.20(m 

)         178 

1.20(n 

)          111 

DESCRIPTION 


SURCHARGE  -  LATE  FIUNG  FEE 
SURCHARGE  •  LATE  FIUNG  FEE 
PETmON  -  NOT  ALL  NVENTDRS 
PETinON  -  CORRECTION  OF  NVENTORSHIP 
PETTTION  -  DECISION  ON  QUESTIONS 
PETTHON  -  SUSPEND  RULES 
PETITION  -  EXPEDITED  LCENSE 
PETmON- SCOPE  OF  LCENSE  | 

PETmON  •  RETROACTIVE  LICENSE 
PETITION  -  REFUSING  MAINT.  FEE 
PETITION  -  REFUSING  MAINT.  FEE  -  EXPIRED  PATENT 
PETITION  -  INTERFERENCE 
PETITION  -  RECONSIDER  WTERFERENCE 
PETITION  -  LATE  FILING  OF  INTERF. 
PETITION  -  REFUSAL  TO  PUB  SIR 
PETITION  -  FOR  ASSIGNMENT  RECORD 
PETITION  -  FOR  APPLICATION 
PETITION  -  LATE  PRIORITY  PAPERS 
PETITION  -  MAKE  APPL  SPECIAL 
PETTTION  -  SUSP&J0  ACTION 
PETITION  -  DIVISIONAL  REISSUES 
PETTDON  •  FOR  NTERFERENCE  AGREE 
PETmON  -  AMENDMENT  AFTER  ISSUE 
PETITION  -  WITHDRAWAL  FROM  ISSUE 
PETITION  -  DEFER  ISSUE 
PETITION  -  ISSUE  TO  ASSIGNEE 
PETmON  -  PUBLC  USE  PROCEEDING 
NON-ENGLISH  SPECIFICATION 
SIR  -  PRIOR  TO  EXAMINERS  ACTION  ' 
SIR  -  AFTER  EXAMINERS  ACTION  * 
CSniFCATE  OF  OORRECTON 
PETITION  -  CORRECTION  OF  WVENTORSHIP 
REEXAMINATION 

MAINTENANCE  FEE  -  3.5  -  96-517 
MAINTENANCE  FEE  -  7.5  -  96-517 
MAINTENANCE  FEE  -  11.5  -  96-517 
SURCHARGE  -  6  MONTHS  -  96-517 
SURCHARGE  -  6  MONTHS  -  97-247 
SURCHARGE  -  6  MONTHS  -  97-247 
SURCHARGE  AFTER  EXPIRATION 
EXTB«ION  OFTERM  OF  PATENT 


•  Reduced  by  riling  fee. 


PRESENT 

PRESENT 

PROJECTED 

PEE  ADJ. 

PROPOSED 

FEE 

COST 

BY  C.P.L 

FEE 

110.00 

120.00 

121.33 

120.00 

55.00 

60.00 

6067 

60.00 

140.00 

119.11 

151.08 

120.00 

140  00 

119.11 

151  08 

120  00 

140.00 

119.11 

151.08 

120.00 

140.00 

119.11 

151.08 

120.00 

140.00 

119.11 

151.08 

120.00 

140.00 

11911 

151.08 

120  00 

140  00 

119.11 

151.08 

120.00 

140.00 

119.11 

g^s^.os 

120.00 

140.00 

119.11 

151.08 

120  00 

140  00 

119.11 

151.08 

120.00 

140  00 

119.11 

151.08 

120.00 

140.00 

11911 

151.08 

120.00 

140.00 

11911 

151.08 

120.00 

72.00 

119.11 

78.91 

120.00 

72  00 

119.11 

78.91 

120.00 

72  00 

119.11 

78.91 

120.00 

72.00 

78.72 

78.91 

80.00 

72.00 

119.11 

78.91 

120.00 

72.00 

119.11 

78.91 

120.00 

72.00 

119.11 

78.91 

120.00 

72.00 

119.11 

78.91 

120.00 

7200 

119.11 

78.91 

120.00 

72.00 

119.11 

78.91 

120  00 

72  00 

119,11 

78.91 

120  00 

860.00 

1.224  44 

941  91 

1,200.00 

26.00 

26.16 

28.45 

30.00 

400.00 

400  00 

448.23 

400.00 

800  00 

800  00 

931.89 

800  00 

29  00 

61  42 

31  78 

60.00 

140.00 

11911 

151  08 

120.00 

1 .770.00 

1.967.73 

1.950.01 

2,000.00 

225.00 

24500 

248.18 

245.00 

44500 

495  00 

490.85 

495.00 

670  00 

740  00 

739.03 

740  00 

11000 

120  00 

121.33 

120  00 

110.00 

120.00 

121  33 

120.00 

55.00 

60  00 

6067 

60  00 

500  00 

550  00 

551  52 

550  00 

550.00 

61033 

60667 

600.00 

CFR 


1.19(a-1) 

1.19(a-2) 

1.19(a-3) 

1.19(a-4) 

1.19(a-5) 

1.19(a-6) 

1.19(b-1) 

1.19(b-2) 

1.19(b-3) 

1.19(b-4) 

1.19(b-5) 

1.19(b-6) 

1.19(C) 

1.19(d) 

1.19(e) 

1.19(1) 

1-19(9) 

1.19(n) 

1.21(a-1) 

1.21(a-2) 

1.21(a-3) 

1.21(a-4) 

1.21(a-4) 

1.21(a-5) 

1.21(a-6) 

1.21(b-1) 

1.21(b-2/3) 

1.21(c) 

1.21(e) 

1.21(1) 

1.21(g) 

1.21(h) 

1.21(i) 

1.210) 

1.21(k) 

1.21(k) 

1.21(1) 

1.21(m) 

1.21(n) 

1.296 


PTO 
FEE 
OCX)E 


501 

503 

506 

NFC 

MC 

hPC 

504 

505 

533 

MC 

508 

509 

513 

514 

528 

532 

510 

534 

609 

610 

611 

612 

613 

615 

616 

607 

608 

516 

526 

517 

524 

518 

520 

521 

522 

523 

529 

617 

530 

531 


DESCRIPTION 


•  NFC  ■  New  fee  code  to 
be  established. 


COPY  OF  PATENT 

COPY  OF  PLANT  PAT»IT 

COPY  OF  OFFICE  RECS,  (30  PGS1XX) 

COPY  OF  UTUTY  PATB^T  IN  COLOR 

PATH4T  COPY  -  EXPEOfTED  SERVCE 

PAT»fr  COPY  EXPBXTED  SERVICE  VIA  EOS 

COPY  OF  APPLCATKW  AS  FLED,  CERT. 

COPY  OF  Fl£  WRAPPER  CERT 

COPY  OF  PATB^  ASSJOr^B^.  CERT 

CERT.  COPY  OF  PATENT  APPL  EXPIDITEO 

CERTFYNQ  OFFCE  RECORDS 

SEARCH  OF  RBCXnOS 

LIBRARY  SERVICE 

LBTOF  PATB^TS  ft  SUBCLASS 

UNCERTIFIED  STATBWIENT 

COPY  OF  NONOS  DOCUMENT 

OOMPARMQ  COPIES  PER  DOC 

DUPLICATE  OR  CORRECTED  FUNG  RECEIPT 

ADMISSION  TO  EXAMINATION 

REGISTRATION  TO  PRACTICE 

RENSTATBWIBfT  TO  PRACTICE 

OOPYOFCERT1RCATEOFQO0O  STANDNQ 

CERTTFCATE  OFOOOO  STAND  -  FRAMING 

REVI^V  OF  DEOSION  OF  DIRECTOa  OEO 

RBORADNQ  OF  EXAMMATION 

ESTABUSH  DEPOSIT  ACCOUNT 

SERVICE  CHARGE  FOR  BELOW  MM.  BALANCE 

FUNG  A  D6CL06URE  DOC 

NTERNAT10N»\L  TYPE  SEARCH  REPORT 

SEARCHNG  10  YEARS 

OOPISHARE  CARD  PBl  PAGE 

REOORDWG  PATBfl- PROPERTY 

PUBUCAT10NNOG 

DUPLICATE  USER  PASS 

BOX  RENTAL 

LOCKER  RENTALS 

RETAINMQ  ABANDONED  APPL 

PROCESSNQ  RETURNED  CHECKS 

HANDLMQFEE 

HANOUNQ  FEE  FOR  WITHDRAWAL 


PRESENT 

PRESENT 

PROJECTED 

FEE  ADJ. 

PROPOSED 

FEE 

COST 

BY  C.P.I. 

FEE 

ISO 

2.03 

1  53 

1.50 

6.00 

11.17 

6.21 

10  00 

0.90 

0.30 

H                8.82 

10.00 

OM 

20.00 

20.00 

20  00 

OJOO 

3.00 

3  00 

300 

OM 

25.00 

25  00 

25  00 

9.00 

9.71 

975 

10.00 

75.00 

174.17 

94  89 

170.00 

1.S0 

4.56 

1.52 

500 

0.00 

20  00 

20.00 

20  00 

300 

2.61 

296 

3  00 

1200 

12.99 

1350 

15.00 

50.00 

4.470.00 

55.15 

50.00 

1.00 

2.13 

1.47 

2.00 

3.00 

3.67 

347 

500 

1000 

564 

11.48 

1000 

5.00 

6.96 

S.96 

10.00 

14.00 

12.95 

15.98 

15  00 

250.00 

273.23 

273.89 

27000 

81.00 

89.32 

89.04 

90  00 

9.00 

9.97 

9.92 

1000 

10.00 

998 

10.90 

1000 

88  00 

99.69 

96.65 

100  00 

92  00 

99.80 

101.53 

100  00 

92.00 

99.32 

101.53 

100  00 

BOO 

900 

898 

1000 

20.00 

22.00 

22  06 

20  00 

6.00 

600 

6.99 

600 

28.00 

13.89 

30.88 

30  00 

14.00 

10.03 

15.82 

1000 

0.20 

0.11 

ai7 

015 

7.00 

7.51 

7.50 

800 

7.00 

16.51 

7.67 

20  00 

5.00 

•  02 

5.S3 

1000 

43  00 

49.44 

47.07 

50  00 

0.25 

0.25 

0.28 

0.25 

100.00 

112.64 

110.30 

120.00 

20  00 

22.00 

22.06 

50  00 

15  00 

16.90 

1680 

20  00 

100.00 

112.64 

110.30 

120.00 

UMI 
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APPeNDIXA 
Pag»S 


PATENT  COOPERATION  TREATY  FEES 


PTO 

pnesENT 

Fee 

PRESENT      PROJECTED 

FEE  ADJ. 

PROPOSED 

cm 

CODE 

OeSCRIPTION 

FEE                  COST 

BY   C.P.I. 

FEE 

1.445(a-1 

150 

TRANSMITTAL  FEE 

17000 

168.36 

• 

170.00 

1.445(a-2 

151 

PCT  SEARCH  FEE  -  NO  U.S.  APPL 

520.00 

554.33 

550.00 

1.445(a-2 

153 

PCT  SEARCH  -  PRIOR  US  APPL. 

350  00 

370.04 

• 

380  00 

1.445(8-3 

152 

SUPPLBMBITAL  SEARCH 

140  00 

14985 

150  00 

1.482(a-1 

190 

PRELIMINARY  EXAM  FEE 

370.00 

40085 

• 

400.00 

1.4e2(a-1 

191 

PRELIMINARY  EXAM  FEE 

570  00 

600  80 

• 

600  00 

1.462(8-2 

192 

ADD!  INVENTION 

125.00 

129  81 

• 

130.00 

1.4S2(a-2 

193 

AOCTL  INVENTION 

190.00 

199.75 

200  00 

1  492(a-1 

956 

IPEA 

300.00 

« 

330.99 

330  00 

1.492(8-1 

957 

IPEA 

150  00 

• 

165.50 

165  00 

1.492(8-2 

958 

SEARCHNG  A  l/THORfTY 

340.00 

• 

370.05 

370.00 

1.492(8-2 

959 

8EARCHNG  AUTMORTTY 

170.00 

• 

185.02 

185.00 

1.492(8-3 

960 

PTONCrTSAOR»»EA 

450.00 

• 

496.49 

500.00 

1   492(8-3 

961 

PTONOTSAOR»>EA 

225.00 

»     • 

24824 

250.00 

1.492(8-4 

062 

CLAIMS  -  IPEA 

50.00 

1      • 

55.17 

50  00 

1.492(8-4 

I          963 

CLAIMS  -  IPEA 

25.00 

1     • 

27.58 

25.00 

1.492(b) 

964 

CLAIMS  -  EXTRA  INDIVIDUAL  (OVER  3) 

34.00 

»     • 

37.00 

36  00 

1.492(b) 

065 

CLAIMS  -  EXTRA  INDIVIDUAL  (OVER  3) 

17.00 

»      • 

18.50 

18.00 

1.492(C) 

066 

CLA»^  -  EXTRA  TOTAL  (OVER  20) 

1200 

■     • 

12.33 

12.00 

1.492(c) 

067 

CLAIMS  -  EXTRA  TOTAL  (OVER  20) 

6.00 

»      • 

6.17 

6.00 

1.492(d) 

068 

CLAIMS  -  MULTIPLE  DEPENDBTTS 

110.00 

1      • 

123.35 

120.00 

1.492(d) 

069 

CLAIMS  -  MULTIPLE  DEPENDB*TS 

55.00 

k      • 

61.67 

60.00 

1  492(e) 

154 

SURCHARCSE 

110.00 

120  00 

121.36 

120.00 

1.492(e) 

254 

SURCHARGE 

55.00 

60  00 

60  00 

60.00 

1.492(1) 

156 

ENGLISH  TRANSLATION  -  AFTER  20  MOS. 

26.00 

28.06 

28.08 

30.00 

^ 


*  Adjustment  by  C.P.I.  It  not  applicable  to  Vmm  fees. 

"  These  tees  ere  set  to  reconer  the  cost  al  processing  under 
the  Treety.    The  cost  emkulalion  methodology  for  statutory 
patent  tees,  under  Badigreund,  Fee  Adjustment  Methodology, 
paragraph  1(a),  appllee  to  these  fees. 


APPENDIXA 
Page6 


TRADEMARK  FEES 


PTO 

FEE 

CFR 

CODE 

TRADEMARK 

PROCESS 

2  6(a) 

301 

2.6(b) 

302 

2  6(8) 

303 

2.6(c) 

304 

2.6(d) 

305 

2.6(e) 

306 

2.6(1) 

307 

26(g) 

308 

2.6(h) 

309 

2.6(i) 

310 

2  6(i) 

311 

2.6(k) 

312 

2  6(1) 

313 

2.6(1) 

314 

2  6(m) 

315 

TRADEMARK  SERVICE 

2  6(n) 

401 

2.6(o) 

403 

2.6(p) 

404 

26(9) 

405 

2  6(r) 

407 

2  6(n) 

408 

2.6(o) 

410 

1 

21(g) 

424 

DESCRIPTION 


APPLICATION  FOR  REGISTRATION 
APPLICATION  FOR  RENEWAL 
SURCHARGE  FOR  LATE  RENEWAL 
PUBLICATION  OF  MARK  UNDER  SEC  12c 
ISSUWQ  NEW  CErniFCATE  OF  REGISTRATION 
CERT  OF  OORRBCTION  OF  APPUCANT  ERROR 
FUNG  DISCLAWER  TO  REGISTRATION  ■ 
FILNG  AMENDMENT  TO  REGISTRATION^ 
FILING  AFFIDAVIT  UNDER  SECTION  8 
FUNG  AFFIDAVIT  UNDER  SECTION  1 5 
FILING  AFFIDAVIT  UNDER  SECTION  8  4  15 
PETTTIONS  TO  THE  COMMISSIONER 
PETTTION  TO  CANCEL 
NOTICE  OF  OPPOSmON  * 

EX  PARTE  APPEAL  TO  THE  TTAa 


PRWTED  COPY  OF  EACH  REGISTERED  MARK 
CERTIFY  TM  RECORDS,  PER  CERTIFICATE 
F40TOOOPIES  OF  TM  RECORDS.  PER  PAGE 
REOORONQ  TM  ASSK3MUIENT  DOCUMENTS 
ABSTRACTS  OF  TTTLE,  PER  REGISTRATION 
COPY  OF  REG  MARK  Wrm  TTTLE  OR  STATUS 
MAKE  CERTIFICATION  SPECIAL 
FARBCARDS  FOR  COPY  MACHNES 


[FR  Doc.  88-27433  Piled  11-2&-88;  8:45  am] 
BILUMG  CODE  3$10-16-C 


PRESENT 

PRESENT 

PROJECTED 

FEE  ADJ. 

PROPOSED 

PEt 

COST 

BY   C.P.I. 

FEE 

200.00 

24287 

220  66 

17500 

300.00 

42  34 

330  99 

300  00 

100  00 

100  00 

11033 

100  00 

100  00 

131.93 

110.33 

100  00 

100  00 

61.32 

11033 

100  00 

IOC  00 

106.21 

110.33 

100  00 

100.00 

13339 

110.33 

100  00 

100.00 

67  64 

110.33 

100  00 

100.00 

19.70 

110.33 

100  00 

100  00 

19  77 

110.33 

100.00 

200  00 

19  77 

220  66 

200  00 

100.00 

11406 

11033 

100  00 

200.00 

393  96 

220  66 

200  00 

200  00 

49849 

220  66 

200  00 

100  00 

478  62 

110.33 

100.00 

1.50 

1.84 

1.65 

1.50 

3.50 

4.06 

3  85 

^               350 

0.30 

0.39 

033 

0.30 

100  00 

7.51 

110.33 

■;                8.00 

1200 

819 

1324 

1200 

6.50 

5.97 

7.17 

6.50 

2500 

500 

27  58 

25.00 

0.20 

Oil 

022 

0.15 

1988 


UMI 


X 


mS] 


UMI 


Wednesday 
November  30,  1988 


Part  IV 

Environmental 
Protection  Agency 

Asbestos-Containing  Materials  in  Schools; 
EPA  Approved  Courses  and  Accredited 
Laboratories  Under  the  Asbestos  Hazard 
Emergency  Response  Act;  Notice 


I 
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»« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Pesticides  and  Toxic 
Substances 

IOPTS-62070;  FRL-3482-61 

Asbestos-Containing  Materials  in 
Sctioots;  EPA  Approved  Courses  and 
Accredited  Laboratories  Under  the 
Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOH:  Notice. 

SUMMARY:  In  section  206(c)(3)  of  Title  11. 
tlif!  Administrator,  in  consultation  with 
affected  organizations,  was  directed  to 
publish  (and  revise  as  necessary)  a  list 
of  asbestos  courses  and  tests  in  effect 
before  the  date  of  enactment  of  this  title 
which  qualify  for  equivalency  treatment 
for  interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 
the  Administrator  determines  are 
consistent  with  the  Model  Plan  and 
which  will  qualify  a  contractor  for 
accreditation.  In  addition,  under  the 
amendment  to  TSCA  Title  II.  section 
206(f)  was  added  which  requires  the 
Administrator  to  publish  quarterly, 
beginning  August  31, 1988.  a  list  of  EPA- 
appro\ied  asbestos  training  courses.  The 
Administrator  is  also  required  to  publish 
on  a  quarterly  basis  beginning  August 
31, 1988,  list  of  laboratories  which  have 
received  accreditation  from  EPA.  This 
Federal  Register  notice  includes  the 
cumulative  fifth  list  of  course  approvals 
and  a  list  that  includes  State 
accreditation  programs  that  EPA  has 
approved  as  meeting  the  requirements  of 
the  Model  Plan.  Additionally,  this  notice 
includes  the  most  current  list  of 
accredited  laboratories  as  of  November 
18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  EB-44.  401  M  St.. 
SW..  Washington.  DC  20460,  Telephone: 
(202)  382-3790,  TDD:  (204)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
206  of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2646. 
required  EPA  to  develop  a  Model 
Contractor  Accreditation  Plan  by  April 
20. 1987.  The  plan  was  issued  on  April 
20.  and  was  published  in  the  Federal 
Register  of  April  30. 1987  (52  FR  15875). 
as  Appendix  C  to  Subpart  E.  40  CTO  Pari 
763. 

To  conduct  asbestos-related  work  in 
schools,  persons  must  receive 
accreditation  in  order  to  inspect  school 
buildings  for  asbestos,  develop 


management  plans,  and  design  or 
conduct  response  actions.  Such  persons 
can  be  accredited  by  States,  which  are 
required  to  adopt  contractor 
accreditation  plans  at  least  as  stringent 
as  the  EPA  Model  Plan,  or  by  completing 
an  EPA-approved  training  course  and 
passing  an  examination  for  such  course. 
The  EPA  Model  Contractor 
Accreditation  Plan  establishes  those 
areas  of  knowledge  of  asbestos 
inspection,  management  plan 
development,  and  response  action 
technology  that  persons  seeking 
accreditation  must  demonstrate  and 
Slates  must  include  in  their 
accreditation  programs. 

In  the  Federal  Register  of  October  30. 
1987  (52  FR  41826).  EPA  promulgated  a 
final  "Asbestos-Containing  Materials  In 
Schools"  rule  (40  CFR  Part  763,  Subpart 
E)  which  requi.red  all  local  education 
agencies  (LEAs)  to  identify  asbestos- 
containing  materials  (ACM)  in  their 
school  buildings  and  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  also 
required  to  describe  their  activities  in 
management  plans,  which  must  be  made 
available  to  the  public  and  submitted  to 
State  governors.  Under  Title  II.  LEAs  are 
required  to  use  specially-trained  persons 
to  conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  major  actions  to 
control  asbestos.  The  new  rule  took 
effect  on  December  14. 1987. 

The  length  of  initial  training  courses 
for  accreditation  under  the  Model  Plan 
varies  by  discipline.  Briefly,  inspectors 
must  take  a  3-day  training  course; 
management  planners  must  take  the 
inspection  course  plus  an  additional  2 
days  devoted  to  management  planning: 
and  abatement  project  designers  are 
required  to  have  at  least  3  days  of 
training.  In  addition,  asbestos 
abatement  contractors  and  super\isors 
must  take  a  4-day  training  course  and 
a.sbestos  abatement  workers  are 
required  to  take  a  3-day  training  course. 
For  all  disciplines,  persons  seeking 
accreditation  must  also  pass  an 
examination  and  participate  in  annual 
re-training  courses.  A  complete 
description  of  accreditation 
requirements  can  be  found  in  the  Model 
Accreditation  Plan  at  40  CFR  Part  703. 
Subpart  E,  Appendix  C.I.I. A  through  E. 

In  section  206(c)(3)  of  Title  11,  and  as 
amended  by  section  206(f).  the 
Administrator,  in  consultation  with 
affected  organizations,  is  directed  to 
publish  quarterly  a  list  of  asbestos 
courses  and  tests  in  effect  before  the 
date  of  enactment  of  this  title  which 
qualified  for  equivalency  treatment  for 
interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 


the  Administrator  determined  were 
consistent  with  the  Model  Plan  and 
which  qualify  a  contractor  for 
accreditation.  In  addition,  the  Agency 
has  included  in  this  notice  the  most 
current  list  of  laboratories  which  have 
received  interim  accreditation  from  EPA 
for  the  analysis  of  bulk  materials  for 
asbestos  polarized  light  microscopy. 

The  Federal  Register  notice  of 
October  30. 1987,  included  the  initial  list 
of  course  approvals.  In  addition,  the  list 
included  State  accreditation  programs 
that  EPA  has  approved  as  meeting  the 
requirements  of  the  Model  Plan.  The 
second  Federal  Register  notice  of 
February  10, 1988  (53  FR  3982),  the  third 
Federal  Register  notice  of  June  1, 1988 
(53  FR  20066).  and  the  fourth  Federal 
Register  of  August  31, 1988  (53  FR 
33574).  were  cumulative  listings  of  EPA 
course  approvals  and  EPA  approved 
State  accreditation  programs. 

This  Federal  Register  notice  is  divided 
into  five  units.  Unit  I  discusses  EPA 
approval  of  State  accreditation 
programs.  Unit  II  covers  EPA  approval 
of  training  courses.  Unit  III  discusses 
EPA  approval  of  training  courses  for 
interim  accreditation.  Unit  IV  provides 
the  list  of  State  accreditation  programs 
and  training  courses  approved  by  EPA 
as  of  October  1988.  Unit  V  contains  a 
listing  of  all  laboratories,  under  the  EPA 
Interim  Accreditation  Program  for 
laboratories  that  are  conducting 
analysis  of  bulk  samples  of  ACM. 
Subsequent  Federal  Register  notices  will 
add  other  State  programs  and  training 
courses  as  well  as  accredited 
laboratories  to  this  fifth  cumulative  list. 

I.  EPA  Approval  of  State  Accreditation 
Programs 

As  discussed  in  the  Model  Plan,  EPA 
is  able  to  approve  State  accreditation 
programs  that  the  Agency  determines 
are  at  least  as  stringent  as  the  Model 
Plan.  In  addition,  the  Agency  is  able  to 
approve  individual  disciplines  within  a 
State's  accreditation  program.  For 
example,  a  State  that  currently  only  has 
an  accreditation  requirement  for 
inspectors  can  receive  EPA  approval  for 
that  discipline  immediately  rather  than 
waiting  to  develop  accreditation 
requirements  for  all  disciplines  in  the 
Model  Plan  before  seeking  EPA 
approval.  EPA  can  also  approve  State 
training  programs  that  do  not  fully  meet 
the  Model  Plan's  requirements  but  do 
meet  the  requirements  for  interim 
accreditation. 

As  listed  in  Unit  IV,  Arkansas.  Iowa. 
Kansas.  Massachusetts.  Minnesota.  New 
jersey.  Oregon.  Rhode  Island,  and  South 
Dakota  have  received  EPA  full  approval 
for  two  accreditation  disciplines. 


abatement  workers  as  well  as 
contractors  and  supervisors,  that  are  at 
least  as  stringent  as  the  Model  Plan.  In 
addition,  the  States  of  Massachusetts. 
Iowa,  and  South  Dakota  have  received 
full  approval  for  their  inspector/ 
management  planner  and  project 
designer  disciplines.  Any  training 
courses  in  those  disciplines  approved  by 
the  aforementioned  States  are  EPA- 
approved  courses  for  purposes  of 
accreditation.  These  training  courses  are 
EPA-approved  courses  for  purposes  of 
TSCA  Title  II  in  these  States  and  in  all 
States  without  an  EPA-approved 
accreditation  program  for  that 
discipline.  Current  lists  of  training 
courses  approved  by  Arkansas. 
Massachusetts.  New  Jersey.  Oregon. 
Rhode  Island,  and  South  Dakota  are 
listed  under  Unit  IV.  Iowa  and  Kansas 
have  no  separate  provider  listings 
because  none  of  the  States  have 
independently  approved  any  additional 
courses. 

Each  State  accreditation  program  may 
have  different  requirements  for  State 
accreditation.  For  example,  New  Jersey 
requires  participants  of  their  courses  to 
take  the  State  exam.  Therefore,  those 
New  Jersey  approved  course  sponsors 
who  are  contemplating  presenting  the 
training  in  another  State  must  develop 
their  own  examination.  They  must  also 
submit  a  detailed  statement  about  the 
development  of  the  course  examination 
as  required  by  the  Model  Plan  to  the 
Regional  Asbestos  Coordinator  in  their 
region  for  EPA  approval. 

EPA  has  also  approved  a  number  of 
State  programs  for  purposes  of  (|roviding 
interim  accreditation  for  person*  who 
have  met  the  training  and  examination 
requirements  of  these  State  programs. 
Persons  meeting  such  requirements  in 
these  States  have  completed  a  training 
course  and  examination  similar  to  the 
Model  Plan's  requirements  before 
December  14. 1987.  However,  these 
individuals  must  become  fully 
accredited  within  the  time  period 
specified  in  the  Model  Plan. 

States  that  have  approval  for  interim 
accreditation  purposes  for  abatement 
contractors,  supervisors,  and  workers 
include  Alaska,  Arkansas,  Kansas,  and 
Washington.  Michigan  and  Illinois  have 
approval  for  interim  accreditation 
purposes  for  abatement  workers  only. 
Persons  with  interim  accreditation  in 
these  States  are  eligible  to  conduct  work 
during  the  time  period  specified  in  the 
Model  Plan.  However,  these  persons 
must  eventually  become  fully 
accredited.  All  State  programs 
nationwide  that  do  not  fully  meet  the 
Model  Plan's  requirements  must  be 
upgraded  within  the  time  period 


specified  in  TSCA  Title  II  to  be  at  least 
as  stringent  as  the  Model  Plan. 

IL  EPA  Approval  of  Training  Courses 

A  cumulative  list  of  training  courses 
approved  by  EPA  are  listed  under  Unit 
IV.  The  examinations  for  these 
approved  courses  under  Unit  IV  have 
also  been  approved  by  EPA.  EPA  has 
three  categories  of  course  approval:  Full, 
contingent,  and  approved  for  interim 
accreditation.  Courses  approved  for 
interim  accreditation  will  be  discussed 
in  Unit  111.  .k 

Full  approval  means  EPA  has 
reviewed  and  found  acceptable  the 
course's  written  submission  seeking 
EPA  approval  and  has  conducted  an  on- 
site  audit  and  determined  that  the 
training  course  meets  or  exceeds  the 
Model  Plan's  training  requirements  for 
the  relevant  discipline. 

Contingent  approval  means  the 
Agency  has  reviewed  the  course's 
written  submission  seeking  EPA 
approval  and  found  the  material  to  be 
acceptable  (i.e.,  the  written  course 
materials  meet  the  Model  Plan's  training 
course  requirements).  However.  EPA 
has  not  yet  conducted  an  on-site  audit. 

Successful  completion  of  either  a  fully 
approved  course  or  a  contingently 
approved  course  provides  full 
accreditation  for  course  attendees.  If 
EPA  subsequently  audits  a  contingently 
approved  course  and  withdraws 
approval  due  to  deficiencies  discovered 
during  the  audit,  future  course  offerings 
would  no  longer  have  EPA  approval. 
However,  withdrawal  of  EPA  approval 
would  not  affect  the  accreditation  of 
persons  who  took  previously  offered 
training  courses,  including  the  course 
audited  by  EPA. 

EPA-approved  training  courses  listed 
ander  Unit  IV  are  approved  on  a 
national  basis.  EPA  has  organized  Unit 
IV  by  EPA  Region  to  assist  the  public  in 
locating  those  training  courses  that  are 
offered  nearby.  Training  courses  are 
listed  in  the  Region  where  the  training 
course  is  headquartered.  Although 
several  sponsors  offer  their  courses  in 
various  locations  throughout  the  United 
States,  a  larger  number  of  course 
sponsors  provide  moft  of  their  training 
within  their  own  Regit^n. 

EPA-approved  State  accreditation 
programs  have  the  authority  to  have 
more  stringent  accreditation 
requirements  than  the  Model  Plan.  As  a 
result,  some  EPA-approved  training 
courses  listed  under  Unit  IV  may  not 
meet  the  requirements  of  a  particular 
State's  accreditation  program.  Sponsors 
of  training  courses  and  persons  who 
have  received  accreditation  or  are 
seeking  accreditation  should  contact 


individual  States  to  check  on 
accreditation  requirements. 

A  number  of  training  courses  offered 
by  several  universities  before  EPA 
issued  the  Model  Plan  equaled  or 
exceeded  the  subsequently  issued 
Model  Plan's  training  course 
requirements.  These  courses  are  listed 
under  Unit  IV  as  being  fully  approved.  It 
should  be  noted  that  persons  who  have 
successfully  completed  these  courses 
are  fully  accredited:  they  are  not  limited 
only  to  being  accredited  on  an  interim 
basis. 

III.  EPA  Approval  of  Training  Courses 
for  Interim  Accreditation 

TSCA  Title  II  enables  EPA  to  permit 
persons  to  be  accredited  on  an  interim 
basis  if  they  have  attended  previous 
EPA-approved  asbestos  training  and 
have  passed  (or  passed)  an  asbestos 
examination.  As  a  result,  the  Agency 
has  approved  training  courses  offered 
previously  for  purposes  of  accrediting 
persons  on  an  interim  basis.  Only  those 
persons  who  have  taken  training 
courses  since  January  1. 1985,  will  be 
considered  under  these  interim 
accreditation  provisions.  In  addition. 
EPA  will  not  grant  interim  accreditation 
to  any  person  who  takes  an  equivalent 
training  course  after  the  date  on  which 
the  asbestos-in-schools  rule  took  effect 
(i.e.,  December  14, 1987).  This 
accreditation  is  interim  since  the  person 
shall  be  considered  accredited  for  only  1 
year  after  the  date  on  which  the  State 
where  the  person  is  employed 
establishes  an  accreditation  program  at 
least  as  stringent  as  the  EPA  Model 
Plan.  If  the  State  does  not  adopt  an 
accreditation  program  within  the  time 
period  required  by  Title  II.  persons  with 
interim  accreditation  must  become  fully 
accreditated  within  1  year  after  the  date 
the  State  was  required  to  have 
established  a  program. 

For  purposes  of  the  Model  Plan,  an 
equivalent  training  course  is  one  that  is 
essentially  similar  in  length  and  content 
to  the  curriculum  found  in  the  Model 
Plan.  In  addition,  an  equivalent 
examination  must  be  essentially  similar 
to  the  examination  requirements  found 
in  the  Model  Plan. 

Persons  who  have  taken  equivalent 
courses  in  their  discipline  for  purposes 
of  interim  accreditation,  and  can 
produce  evidence  that  they  have 
successfully  completed  the  course  by 
passing  an  examination,  are  accredited 
on  an  interim  basis  under  TSCA  Title  II. 
Evidence  of  successful  completion  of  a 
course  would  include  a  certificate  or 
photo  identification  card  that  showed 
the  person  completed  the  training  course 
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on  a  certain  dale  and  passed  the 
examination. 

For  persons  who  took  one  of  the  EPA- 
approved  courses  for  interim 
accreditation  listed  under  Unit  IV.  but 
did  not  take  the  courses  examination, 
these  persons  may  become  accredited 
on  an  interim  basis  by  passing  an 
examination  at  an  EPA-funded  training 
center.  These  EPA-funded  training 
centers  are  listed  under  Unit  IV.  Before 
taking  the  examination,  persons  must 
provide  evidence  to  the  EPA-funded 
center  that  they  previously  had  taken 
one  of  the  training  courses  listed  under 
Unit  IV  that  is  approved  by  EPA  for 
interim  accreditation. 

The  New  York  City  Department  of 
Environmental  Protection.  Bureau  of  the 
Air  Resources  has  a  training  program  for 
asbestos  abatement  workers  and 
contractors/supervisors  that  does  meet 
the  requirements  for  EPA  approval  of 
training  courses  for  interim 
accreditation  (See  Unit  IV,  Region  II). 
As  a  result,  persons  who  have  met  the 
training  and  examination  requirements 
of  the  New  York  City  Abatement 
Worker  (i.e.,  "handler")  or  Contractor/ 
Supervisor  program  between  April  1, 

1987  and  December  14, 1987,  are 
accredited  as  listed  under  Unit  IV  on  an 
interim  basis. 

Courses  approved  by  EPA  as  of  July 

1988  for  interim  accreditation  are  listed 
under  Unit  IV.  Examinations  offered  by 
these  courses  also  are  approved  for 
purposes  of  interim  accreditation. 

IV.  List  of  EPA-Approved  State 
Accreditation  Programs  and  Training 
Courses 

The  fifth  cumulative  listing  of  EPA- 
approved  State  accreditation  programs 
and  training  courses  are  listed  in  Unit 
IV.  As  discussed  above,  quarterly 
notifications  of  EPA  approval  of  State 
accreditation  programs  and  EPA 
approval  of  training  courses  will  be 
published  in  subsequent  Federal 
Register  notices.  The  closing  date  for  the 
acceptance  of  submissions  to  EPA  for 
inclusion  in  this  fifth  notice  was  October 
31, 1988.  Omission  from  this  list  does  not 
imply  disapproval  by  EPA,  nor  does  the 
order  of  the  courses  reflect  priority  or 
quality.  The  format  of  the  notification 
lists  first  the  Slate  accreditation 
programs  approved  by  EPA,  followed  by 
EPA-approved  training  courses  listed  by 
Region.  The  name,  address,  phone 
number,  and  contact  person  is  provided 
for  each  training  provider  followed  by 
the  courses  and  type  of  course  approval 
(i.e.,  full,  contingent,  or  for  interim 
purposes).  Unless  otherwise  specified  by 
an  alternative  date,  interim  approvals 
are  issued  from  January  1, 1985. 


As  of  October  31.  1988.  a  total  of  290 
training  providers  are  offering  573  EPA- 
approved  training  courses  for 
accreditation  under  TSCA  Title  11.  There 
are  215  asbestos  abatement  worker 
courses.  151  contractor/supervisor 
courses.  114  inspector/management 
planner  courses.  9  inspector  only 
courses,  and  10  project  designer  courses. 
Thirteen  States  have  either  interimly  or 
fully  approved  State  accreditation 
programs. 

The  EPA-funded  model  course  for 
inspectors  and  management  planners  is 
available  in  final  form.  In  addition,  a 
previous  EPA  developed  course  for 
asbestos  abatement  contractors  and 
supervisors  has  been  revised  and  will  be 
available  for  interested  parties  that  plan 
to  offer  training  courses  in  December 
1988.  Interested  parties  should  contact 
the  following  firm  to  receive  copies  of 
the  training  courses:  ATLIS  Federal 
Services.  Inc.,  EPA  AHERA  Program, 
6011  Executive  Blvd..  Rockville.  MD 
20852,  Phone  number:  (301)  468-1916.  A 
fee  for  each  course  will  be  charged  to 
cover  the  reproduction  costs  for  the 
written  and  visual  aid  materials.  The 
model  inspector/management  planner 
course  curriculum  is  final.  All  who  have 
paid  for  the  draft  student  manual  will 
automatically  receive  the  instructor 
manual  and  the  accompanying  slides. 

The  following  is  the  cumulative  list  of 
EPA-approved  State  accreditation 
programs  and  training  courses: 

Approved  State  Accreditation  Programs 

(l)(a)  Staie:  Alaska 
State  Agency:  Department  of  Labor, 

Address:  P.O.  Box  1149,  Juneau,  AK 

99802,  Contact:  Richard  Arab,  Phone: 

(907)  465-4856 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  lO/l/ 

85). 
Contractor/Supervisor  (interim  from  10/ 

1/85). 

(2)(a)  State:  Arkansas 

State  Agency:  Arkansas  Dept.  of 
Pollution  Control  and  Ecology, 
Address:  8001  National  Dr.,  P.O.  Box 
9583,  Little  Rock,  AR  72209,  Contact: 
Wilson  Tolefree,  Phone:  (501)  562- 
7444. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (interim  from  11/22/ 
85). 

Abatement  Worker  (full  from  1/22/88). 

Contractor/Supervisor  (interim  from  11/ 
22/85). 

Contractor/Supervisor  (full  from  1/22/ 
88). 


Arkansas  Department  of  Pollution 
Control  and  Ecology,  EPA-Approved 
Courses  for  Abatement  Workers  and 
Contractor  Supervisors 

(i)(a)  Training  Provider:  Arkansas 
Laborers  Training  Fund. 

Address:  4501  West  6l8t  St.,  Little  Rock. 
AR  72209,  Contact:  W.  Rudy  Osborne, 
Phone:  (501)  562-5953. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  5/2/88. 
(ii)(a)  Training  Provider:  Asbestos 

Training  &  Employment,  Inc. 
Address:  809  East  11th  St.,  Michigan 

City,  IN  46360,  Contact:  Bruce  H. 

Connell.  Phone:  (219)  874-7348. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/18/88. 
(iii)(a)  Training  Provider:  Critical 

Environmental  Training.  Inc. 

Address:  5815  Gulf  Fwy.,  Houston,  TX 
77023.  Contact:  Charles  M.  Flanders. 
Phone:  (713)  921-6921. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/12/88. 
(iv)(a)  Training  Provider: 

Environmental  Institute. 

Address:  350  Franklin  Rd.,  Suite  300, 
Marietta,  GA  30067,  Contact:  Eva 
Clay,  Phone:  (404)  425-2000. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/7/88. 
(v)(a)  Training  Provider: 

Environmental  Technologies. 

Address:  P.O.  Box  21243,  Little  Rock,  AR 

72221,  Contact:  Phyllis  Moore,  Phone: 

(501)  569-3248. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/16/88. 
{vi)(a)  Training  Provider:  Hall- 

Kimbrell  Environmental  Services. 
Address:  P.O.  Box  307,  Lawrence,  KS 

66044,  Contact:  Patrick  Shrepf,  Phone: 

(913)  749-2381. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/8/88. 

(vii)(a)  Training  Provider- 
Professional  Asbestos  Training  Service. 
Address:  P.O.  Box  45233,  Little  Rock  AR 

72214,  Contact:  Harold  Lewis,  Phone: 

(501)  223-3230. 

(b)  Approved  Courses: 


s 


Abatement  Worker. 

Contractor/Supervisor. 

(c)  Date  of  Certification:  4/18/88. 

(viii)(a)  Training  Provider:  University 
of  Arkansas. 
Address:  521  South  Razorback  Rd.. 

Fayettville,  AR  72701,  Contact:  Greg 

Weeks.  Phone:  (501)  575-6175. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  10/7/88. 
(3)(a)  State:  Illinois 

State  Agency:  Illinois  Dept.  of  Public 
Health.  Address:  525  West  Jefferson 
St.,  3rd  Floor,  Springfield,  IL  62702, 
Contact:  Don  Anderson,  Phone:  (217) 
782-5830. 
(b)  Approved  Accreditation  Program 

Discipline: 

Abatment  Worker  (interim  from  11/29/ 
85). 
(4)(a)  State:  Iowa 

State  Agency:  Iowa  Department  of 
Education,  Administrative  Finance 
School  Plant  Facilities,  Address: 
Grimes  State  Office  Bldg.,  Des 
Moines,  lA  50319-0146,  Contact:  C. 
Milt  Wilson.  Phone:  (515)  281-4743. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  11/30/87). 

Contractor/Supervisor  (full  from  11/30/ 
87). 

Inspector  (full  from  11/30/87). 

Inspector/Management  Planner  (full 
from  11/30/87). 

Project  Designer  (full  from  11/30/87). 
(5)(a)  State:  Kansas 

State  Agency:  Kansas  Dept.  of  Health 
and  Environment.  Environmental 
Toxicology  Section,  Address:  Forbes 
Field  Building  321,  Topeka,  KS 66620- 
7430,  Contact:  John  C.  Irwin,  Phone: 
(913)  296-1500. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (interim  from  11/6/ 
86).* 

Abatement  Worker  (interim  from  12/16/ 
87).* 

Contractor/Supervisor  (interim  from  11/ 
6/86). 

Contractor/Supervisor  (full  from  12/16/ 
87). 
(6)(a)  State:  Massachusetts 

State  Agency:  Massachusetts 

Department  of  Labor  &  Industries; 
Division  of  Occupational  Hygiene, 
Address:  1001  Watertown  St.,  West 
Newton,  MA  02165,  Contact:  Dick 
Levine.  Phone:  (617)  727-3567. 


■Applies  only  to  wrtfkers  who  have  tdken  the 
Kdns-is  Conlraclor/Slipeivisor  course  and  passed 
the  Slate's  worker  exam. 


(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  11/30/87). 
Contractor/Supervisor  (full  from  10/30/ 

87). 
Inspector  (full  from  10/30/87). 
Inspector/Management  Planner  (full 

from  10/30/87). 
Project  Designer  (full  from  10/30/87). 

Massachusetts  Department  of  Health, 
EPA-Approved  Courses  for  Abatement 
Workers,  Contractors/Supervisors, 
Inspector/Management  Planners,  and 
Project  Designers 

(i)(a)  Training  Provider:  Abatement 
Technical  Corp.  c/o  ECO  Systems  Inc. 
Address:  5  North  Meadow  Rd., 
Medfteld.  MA  02052,  Contact:  Joseph 
C.  Mohen,  Phone:  (609)  795-7834. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(ii)(a)  Training  Provider:  Asbestos 

Workers  Union  Local  *6. 

Address:  1725  Revere  Beach  Pwy., 
Everett,  MA  02149,  Contact:  James  P. 
McCourt.  Phone:  (617)  387-2679. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/25/88. 
(iii)(a)  Training  Provider:  Astoria 

Industries. 

Address:  538  Stewart  Ave.,  Brooklyn. 

NY  11222,  Contact:  Gary  Dipaolo, 

Phone:  (718)  387-0011. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  4/8/88. 
(iv)(a)  Training  Provider:  BCM 

Engineering. 

Address:  1  Plymouth  Meeting,  Plymouth 

Meeting.  PA  19462.  Contact:  Peter  R. 

Charringfon.  Phone:  (215)  825-3800. 

(b)  Approved  Courses: 

Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/28/88. 
(v)(a)  Training  Provider:  Con-Test, 

Inc. 

Address;  P.O.  Box  591.  East 
Longmeadow.  MA  01028,  Contact: 
Brenda  Bolduc.  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  2/25/88. 
(vi)(a)  Training  Provider:  Dennison 

Environmental.  Inc. 

Address:  35  Industrial  Hwy..  Woburn, 

MA  01880.  Contact:  Joan  Ryan.  Phone: 

(617)  932-9400. 


(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/8/88. 
(vii)(a)  Training  Provider 

Environmental  Training  Services. 

Address:  12  Wallnut  Hill  Park.  Woburn, 
MA  01801.  Contact:  Kenneth  P. 
Martin,  Jr.,  Phone:  (617)  389-0348. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/8/88. 
(viii)(a)  Training  Provider:  Hall- 

Kimbrell  Environmental  Services. 

Address:  4340  West  15th  St.,  Lawrence, 
KS  66046,  Contact:  Alice  Hart,  Phone: 
(800)  346-2860. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/25/88. 
(ix)(a)  Training  Provider:  Howard 

School  of  Public  Health. 

Address:  677  Huntington  Ave.,  Boston, 
MA  02115,  Contact:  William  A. 
Burgass.  Phone:  (617)  732-1171. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  2/25/88. 
(x)(a)  Training  Provider:  Institute  for 

Environmental  Education. 

Address:  208  West  Cummings  Park. 
Woburn.  MA  01801,  Contact:  Lisa 
Stammer,  Phone:  (617)  935-0664. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  4/28/88. 
(xi)(a)  Training  Provider:  JF  Walton  & 

Company. 

Address:  201  Marginal  St..  Chelsea.  MA 
02150,  Contact:  Richard  King,  Phone: 
(617)  884-0350. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  3/28/88. 
(xii)(a)  Training  Provider:  KaseVdun  & 

D'Angelo  Associates. 

Address:  515  Grove  St.,  Haddon  Heights, 

NJ  08035,  Contact:  Paul  Heffeman, 

Phone:  (212)  213-1188. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  2/25/88. 
(xiii)(a)  Training  Provider:  N.A.A.C.O. 
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Address:  757  A  Turnpike  St.,  North 
Andover.  MA  01845.  Contact:  Jerome 
W.  Vitta,  Phone  (617)  681-8711. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/18/88. 
(xiv){a)  Training  Provider:  National 

Training  Fund  of  Sheetmetal  &  Air 

Conditioning  Industry/Workers. 

Institute  for  Safety  &  Health. 

Address:  1126 16th  St.,  NW.. 
Washington,  DC  20036.  Contact: 
Matthew  Gillen.  Phone:  (202)  887- 
1980. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(xv)(a)  Training  Provider:  New 

England  Laborer  Training  Trust  Fund. 
Address:  37  East  St.,  Hopkinton.  MA 

01748-2699,  Contact:  James  Merloni. 

Jr..  Phone:  (617)  435-6316. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  2/25/88. 
(xvi)(a)  Training  Provider  Tufts 

University  Asbestos  Information  Center. 
Address:  474  Boston  Ave.,  Medford.  MA 

02155,  Contact:  Brenda  Cole,  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  3/16/88. 
(7)(a)  State:  Michigan. 

State  Agency:  State  of  Michigan  Dept.  of 

Public  Health,  Address:  3500  North 

Logan,  P.O.  Box  30035,  Lansing,  MI 

48909,  Contact:  Bill  DeLiefde.  Phone: 

(517)  335-8186. 

(b)  Approved  Accreditation  Program 
Discipline: 
Abatement  Worker  (interim  from  7/2/ 

86). 

(8)(a)  State:  New  Jersey. 
State  Agencv:  State  of  New  Jersey  Dept. 

of  Health,  Address:  CN  360.  Trenton. 
\nJ  08625-0360,  Contact:  James 

Brownlee.  Phone:  (609)  984-2193. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  6/18/85). 
Contractor/Supervisor  (full  from  6/18/ 

85). 

A'eu'  Jersey  Department  of  Health.  EPA- 
Approved  Courses  for  Abatement 
Workers  and  Contractors/Supervisors 

Note:  New  Jersey  approved  course 
providers  who  present  the  training  in  another 
State  must  develop  their  own  examination. 
They  must  also  submit  a  detailed  statement 


about  the  development  of  the  course 
examination,  as  required  by  the  Model  Plan, 
to  the  Regional  Asbestos  Coordinator  in  their 
Region  for  EPA  approval. 

{i)(a)  Training  Provider:  A&S 
Insulation  Co.,  Inc. 
Address:  2213  North  Delsea  Dr.. 

Vineland,  NJ  08360.  Contact:  William 

Clark.  Phone:  (609)  692-0883. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/20/85. 
(ii)(a)  Training  Provider  Alternative 

Ways. 

Address:  100  Essex  Ave..  Ballmawr.  NJ 

08031,  Contact:  John  Smith,  Phone: 

(609)  933-3300. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/25/85. 
(iii)(a)  Training  Provider  Asbestos 

Training  Academy. 

Address:  218  Central  Hwy.,  Pennsauken. 

NJ  08109,  Contact:  Marianne  Brady, 

Phone:  (609)  488-9200. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/1/88. 
(iv)(a)  Training  Provider  Asbestos 

Training  Institute-HRF.  Inc. 

Address:  247  Hayler  St.,  South 
Hackensack.  NJ  07606,  Contact: 
Robert  Tetzlaff,  Phone:  (201)  489-3200. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/4/87. 
(v)(a)  Training  Provider  Asbestoj^ 

Worker  Local  No.  32. 
Address:  870  Broadway,  Newark,  NJ 
07104,  Contact:  Paule  lelmini,  Phone: 

(201)  485-3626. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/8/87. 
(vi)(a)  Training  Provider  Association 

of  Wall  and  Ceiling  Industries. 
Address:  25  K  St..  NE..  Washington.  DC 
20002.  Contact:  Carol  Paquin,  Phone: 

(202)  783-2924. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/17/87. 
(vii)(a)  Training  Provider  BCM 

Eastern,  Inc. 

Address:  One  Plymouth  Meeting  Mall, 

Plymouth  Meeting,  PA  19462,  Contact; 

Robert  Ferguson,  Phone:  (215)  825- 

3800. 


(b)  Approved  Courses: 
Abatement  Worker.  ^ 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/7/87. 
{viii)(a)  Training  Provider  Building 

Laborers  of  N.J.— Training  Center. 
Address:  P.O.  Box  163  Jamesburg.  NJ 

08831.  Contact:  Emmanuel  Riggi. 

Phone:  (201)  521-0200. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/19/85. 
(ix)(a)  Training  Provider  Certified 

Abatement  Technologies.  Inc. 
Address:  47  Midland  Ave..  Elmwood 

Park.  NJ  07407.  Contact:  Daniel  Curtin. 

Phone:  (201)  796-9589. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  613/67. 
(x)(a)  Training  Provider  E.l.  Dupont 

deNemours  and  Co. 

Address:  Chamber  Works,  Deepwater. 

NJ  08023,  Contact:  Charles  Battle. 

Phone:  (609)  540-2434. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/1/87. 
{xi)(a)  Training  Provider  Hunter 

College  of  Health  Sciences. 
Address:  425  East  25th  St.,  New  York. 

NY  10010,  Contact:  Jack  Caravanos, 

Phone:  (212)  481-4352. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/23/85. 
(xii)(a)  Training  Provider  IT 

Corporation.  ', 

Address:  336  West  Anaheim  St.. 
Wilmington.  CA  9^744.  Contact:  Ron 
Freeman.  Phone:  (213)  830-1720. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  8/29/85. 
(xiii)(a)  Training  Provider: 

International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Workers 
Local  No.  14. 

Address:  6513  Bustleton  Ave.. 
Philadelphia,  PA  19149,  Contact: 
James  Aikens,  Phone:  (215)  533-0395. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/ Supervisor. 

(c)  Date  of  Certification:  8/9/85. 
(xiv)(a)  Training  Provider 

International  Association  of  Heat  and 
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Frost  Insulators  and  Asbestos  Workers 
Local  No,  42. 

Address:  1188  River  Rd,.  New  Castle.  DE 
19720.  Contact:  Robert  Holden.  Phone: 
(302)  328-4203. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/30/85. 
(xv)(a)  Training  Provider 

International  Association  of  Heat  and 

Frost  Insulators  and  Asbestos  Workers 

Local  No.  89. 

Address:  2733  Nottingham  Way, 
Trenton,  NJ  08819,  Contact:  Charles 
DaBronzo,  Phone:  (609)  587-0092. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/13/86. 
(xvi)(a)  Training  Provider  Kaselaan 

and  D'Angelo  Associates. 
Address:  215  White  Horse  Pike,  Hadden 
Heights,  N]  06035,  Contact:  Elizabeth 
Vanek.  Phone:  (609)  547-6500. 
(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
,  (c)  Date  of  Certification:  5/8/85. 

f  (xvii)(a)  Training  Provider:  Mid- 

i  Atlantic  Asbestos  Training  Center 

UMDNJ. 

Address:  675  Hoes  Ln..  Piscataway.  N] 
08854.  Contact:  Lee  Laustsen.  Phone: 
(201)  463-4500. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/1  /86. 
(xviii)(a)  Training  Provider  National 

Asbestos  Council. 

Address:  2788  North  Decatur  Rd.. 
Decatur.  GA  30033,  Contact:  Tom 
Laubenthal.  Phone:  (404)  292-0629. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/13/87. 
(xix)(a)  Training  Provider  National 

Asbestos  Training  Institute. 

Address:  1776  Bloomsbury  Ave..  Ocean, 

NJ  07712,  Contact:  Doris  Adler.  Phone: 

(201)  918-0610. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor.     « 

(c)  Date  of  Certification:  5/3/85. 
(xx)(a)  Training  Provider  New  York/ 

New  Jersey  White  Lung  Assoc. 

Address:  12  Warren  St..  New  York.  NY 
10007.  Contact:  Beth  Gamer.  Phone: 
(212)  619-227a 
(b)  Approved  Courses: 


Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/21/85. 

(xxi)(a)  Training  Provider 
Northeastern  Analytical. 
Address:  234  Route  70,  Medford.  NJ 

08055.  Contact:  Skip  Harris,  Phone: 

(609)  654-1441. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/20/85. 
(xxii)(a)  Training  Provider  Princeton 

Testing  Laboratory. 

Address:  Rt.  1.  Princeton  Service  Ctr:, 
Princeton.  NJ  08540.  Contact:  Anne 
Coogan,  Phone:  (p09)  452-9050. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor, 

(c)  Date  of  Certification:  5/8/85. 
(9)(a)  State:  Oregon. 

State  Agency:  State  of  Oregon  Dept.  of 
Environmental  Quality.  Address:  811 
Southwest  Sixth  Ave..  Portland,  OR 
97204.  Contact:  Wendy  Simms,  Phone: 
(503)  229-6414. 
(b)  Approved  Accreditation  Progfam 

Disciplines: 

Abatement  Worker  (full  from  9/23/88). 

Contractor/Supervisor  (full  from  9/23/ 
88). 

Oregon  Department  of  Environmental 
Quality,  EPA-Approved  Courses  for 
Abatement  Workers  and  Contractor/ 
Supervisors 

(i)(a)  Training  Provider.  Hazcon.  Inc. 
Address:  16325  Southwest  Boones  Ferry 
Rd..  Lake  Oswego,  OR  97035,  Contact: 
Richard  Krause,  Phone:  (503)  636-7371. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/23/8a 
(ii)(a)  Training  Provider:  Laborers'/ 

AGC  Apprenticeship  &  Training 

Program. 

Address:  Route  5.  box  325A.  Corvallis, 

OR  97330,  Contact:  Bill  Duke.  Phone: 

(503)  745-5513. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  9/23/83. 
(iii)(a)  Training  Provider  National 

Training  Center,  Inc. 

Address:  123  Northwest  2nd  Ave..  Suite 
309.  Portland.  OR  97209,  Contact:  Paul 
Franklin,  Phone:  (503)  224-8834. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Dote  of  Certification:  9/23/88. 
(10)(a)  State:  Rhode  Island. 

State  Agency:  State  of  Rhode  Island  A 
Providence  Plantations,  Department  of 


Health.  Address:  206  Cannon  Bldg-.  75 
Davis  St..  Providence.  RI  02908, 
Contact:  James  C  Hickey.  Phone:  (401) 
277-3601. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  2/4/86). 
Contractor/Supervisor  (full  from  2/4/ 
86). 

Rhode  Island  Department  of  Health, 
EPA-Approved  Courses  for  Abatement 
Workers  and  Con  tractors /Supervisors 

(i)(a)  Training  Provider  Analytical 
Testing  Services. 

Address:  180  Weeden  St..  Pawtucket,  RI 
02860.  Contact  Robert  Weisberg/ 
Marie  Stoeckel,  Phone:  (401)  723-7973. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  12/10/86. 
(ii)(a)  Training  Provider:  Community 

College  of  Rhode  Island. 
Address:  1762  Louisquisset  Park. 

Lincoln.  RI  02865.  Contact:  Americo 

Ottavino.  Phone:  (401)  333-7060. 

(b)  Approved  Course: 

Abatement  Worker. 

(cj  Date  of  Certification:  11/13/87. 

(iii)(a)  Training  Provider  Con-Test. 
Inc. 

Address:  P.O.  Box  591.  East 
Longmeadow,  MA  01028,  Contact: 
Brenda  Bolduc.  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/1/86, 
(iv)(a)  Training  Provider:  Covino 

Environmental  Consultants,  Inc. 
Address:  12  Walnut  Hill  Park.  Woburr^ 

MA  01801,  Contact:  Sam  Co\ino. 

Phone:  (617)  933-2555. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/15/87. 
(v)(a)  Training  Provider  Georgia  Tech 

Research  Institute  Environmental  Health 
&  Safety  Division. 

Address:  Room  129  O'Keefe  Building, 
Atlanta.  GA  30332,  Contact:  Mark 
Demyanek.  Phone:  (404)  894-3806. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/22/9&. 
(vi)(a)  Training  Provider  Heat  Frost 

and  Asbestos  Union  Local  #8. 

Address:  1725  Revere  Beach  Pwy.. 
Everett  MA  02149,  Contact  Bud 
McCort  Phone:  (617)  387-0809. 
(b)  Approved  Courses: 
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Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/8/86. 

{vii)(a)  Training  Provider  Institute  for 
Environmental  Education. 
Address:  208  West  Cummings  Park. 

Wobum,  MA  01801.  Contact:  Lisa 

Stammer.  Phone:  (617)  935-0664. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/9/87. 
(viii){a)  Training  Provider:  NAACO. 

Inc. 

Address:  757  A  Turnpike  St..  North 
Andover,  MA  01845.  Contact:  Martin 
Levitt.  Phone:  (617)  681-8711. 

(b)  Approved  Course: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(ix)(a)  Training  Provider:  National 

Asbestos  Council. 

Address:  2786  North  Decatur  Rd.. 
Decatur.  GA  30033.  Contact:  Tom 
Laubenthal.  Phone:  (404)  292-0629. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  9/5/86. 
{x)(a)  Training  Provider:  National 

Surface  Cleaning.  Inc. 

Address:  49  Danton  Dr..  Methuen.  MA 

01844,  Contact:  Anthony  Mesiti. 

Phone:  (617)  688-6417. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/3/86. 
(xi)(a)  Training  Provider:  National 

Training  Fund  of  Sheetmetal  &  Air 

Conditioning  Industry/Workers' 

Institute  for  Safety  &  Health. 

Address:  1126  16th  St.  NW.. 

Washington.  DC  20036.  Contact: 
Matthew  Gillan.  Phone:  (202)  887- 
1980. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  2/2/88. 
(xii){a)  Training  Provider:  New 

England  Laborers'  Training  Trust  Fund. 
Address:  37  East  St.  Hopkinton.  MA 

01748,  Contact:  )ames  Merloni.  Phone: 

(617)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker. 

(c)  Date  of  Certification:  7/1/86. 
(xiii)(a)  Training  Provider:  Quality 

Control  Service,  Inc. 

Address:  1  Andrew  Cir..  North  Andover. 

MA  01845,  Contact:  Ajay  Pathak, 

Phone:  (508)  475-0623. 

(b)  Approved  Conises: 


Abatement  Worker. 
Contractor/ Supervisor. 

(c)  Date  of  Certification:  4/27/88. 

(xiv)(a)  Training  Provider:  Tufts 
University  Asbestos  Information  Center. 
Address:  474  Boston  Ave..  Medford.  MA 

02155.  Contact:  Brenda  Cole.  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/lf^ 
(ll)(a)  State:  South  Dakota. 

State  Agency:  Dept.  of  Water  &  Natural 
Resources.  Division  of  Air  Quality  & 
Solid  Waste,  Address:  Joe  Fobs 
Building.  523  East  Capitol  St.,  Pierre, 
SD  57501,  Contact:  Terry  Jorgenson, 
Phone:  (605)  773-3153. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  9/15/88). 

Contractor/Supervisor  (full  from  9/15/ 

88). 
Inspector/Management  Planner  (full 

from  9/15/88). 
Project  Designer  (full  from  9/15/88). 

South  Dakota  Department  of  Water  F 
Natural  Resources.  EPA-Approved 
Courses  for  Abatement  Workers. 
Contractors/Supervisors.  Inspector/ 
Management  Planners,  and  Project 
Designers 

(i)(a)  Training  Provider:  Black  Hills 
Special  Services  Cooperative. 
Address:  P.O.  Box  218.  Sturgis,  SD  57785, 

Contact:  Jim  Doolittle,  Phone:  (605) 

347-4467. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  9/14/88. 
(ii)(a)  Training  Provider:  South 

Dakota  State  University  College  of 

Engineering. 

Address:  P.O.  Box  2218,  Brookings,  SD 

57007-0597,  Contact:  James  Ceglian. 

Phone:  (605)  688-4101. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  9/14/88. 
(12)(a)  State:  Washington. 

State  Agency:  State  of  Washington  Dept. 

of  Labor  and  Industries.  Division  of 

Industrial  Safety  and  Health. 
Address:  805  Plum  SE.  Olympia,  WA 

96504,  Contact:  Steve  Cant,  Phone: 

(206)  753-6497. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  ll/2l/ 

85). 
Contractor/Supervisor  (interim  from  11/ 

21/85). 


EPA-Approved  Training  Courses 
Region  I — Boston.  MA 

Regional  Asbestos  Coordinator:  Don 
Mackie.  EPA.  Region  I,  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3273  (FTS)  835-3273. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  I  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Abatement 
Technology  Corporation 
Address:  1  Boston  PI,  Suite  1025.  Boston. 

MA  02108.  Contact:  Scott  Keyes. 

Phone:  (617)  723-3100. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

10/5/87). 

(2)(a)  Training  Provider:  Con-Test. 

Address;  P.O.  Box  591.  East 

Longmeadow,  MA  01028,  Contact: 

Brenda  Bolduc,  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/2/87). 
Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/2/87). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

2/87). 

(3)(a)  Training  Provider:  Environed 
Services,  Inc. 
Address:  25  Science  Park,  New  Haven, 

CT  06515.  Contact:  Michael  Carey, 

Phone:  (203)  786-5580. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

8/88). 

(4)(a)  Training  Provider: 
Environmental  Training  Services. 

Address:  12  Walnut  Hill  Pk.,  Woburn. 

MA  01801,  Contact:  Kenneth  P. 

Martin,  Phone:  (617)  398-0348. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

22/88). 

(5)(a)  Training  Provider:  Hygientics. 
Inc. 


Address:  150  Causeway  St^  Boston.  MA 

02114,  Contact:  John  W.  Cowdery, 

Phone:  (617)  723^664. 

(b)  Approved  course: 
Inspector  (contingent  from  10/2/87). 

(6)(a)  Training  Provider  Institute  for 
Environmental  Education. 
Address:  208  West  Cummings  Park. 

Woburn,  MA  01801.  Contact:  Lisa 

Stammer,  Phone:  (617)  935-0664. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/23/88). 
Contractor/Supervisor  (full  from  9^18/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/23/88). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

31/88). 

(7)(a)  Training  Provider  International 
Association  of  Heat  &  Frost  Insulators 
Asbestos  Workers  Union  Local  #33. 
Address:  15  South  Elm  St.,  Wallingford, 

CT  06492.  Contact:  Joseph  V.  Soli, 

Phone:  (203)  235-3547.  {, 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(8)(a)  Training  Provider  Maine  Labor 
Group  on  Health.  Inc.  . 

Address:  P.O.  Box  V,  Augusta;  ME 

04330,  Contact:  Diana  White,  Phone: 

(207)  622-7823. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/26/88). 

(9)(a)  Training  Provider  New  England 
Laborers'  Training  Trust  Fund. 
Address:  37  East  St.,  Hopkinton,  MA 

01748,  Contact:  Jim  Merloni.  Jr.,  Phone: 

(617)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/87). 
.'\batement  Worker  Refresher  Course 

(contingent  from  5/20/88). 

(10)(a)  Training  Provider  Tufts 
University  Asbestos  Information  Center. 
Address:  474  Boston  Ave.,  Medford.  MA 

02155,  Contact:  Brenda  Cole,  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Contractor/Supervisor  (interim  from  9/ 

1/85  to  5/31/87). 


Contractor/Supervisor  (full  from  6/1/ 

87). 
Inspector/Management  Planner  (full 

from  11/16/87). 

Region  II — Edison.  NJ 

Regional  Asbestos  Coordinator 
Arnold  Freiberger,  EPA.  Region  II. 
Woodbridge  Ave.,  Raritan  Depot,  Bldg. 
10,  (ES-PTS),  Edison,  NJ  08837.  (201) 
321-6668,  (FTS)  340-6671. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  lyjt^"" 
reflect  a  prioritization.  Approvals  for 
Region  U  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  ATC 
Environmental,  Inc. 
Address:  104  East  25th  St..  New  York, 

NY  10010.  Contact:  Anne  Coogan, 

Phone:  (212)  353-8280. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Contractor/Supervisor  (contingent  from 

9/28/88). 
Inspector/Management  Planner 

(contingent  from  6/5/88). 

(2)(a)  Training  Provider  Abatement 
Safety  Training  Institute  (AST!). 
Address:  323  West  39th  St.,  New  York, 

NY  10018.  Contact:  Jay  Sail.  Phone: 

(212)  629-8400. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

25/88). 
Contractor/Supervisor  (contingent  from 

10/25/88). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  3/21/88). 

(3)(a)  Training  provider  Allvnash  of 
Syracuse.  Inc. 

Address:  P.O.  Box  605.  Syracuse.  NY 
13201,  Contact:  Ronald  D.  Roy,  Phone: 
(315)  454-4476. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

15/88). 

(4)(a)  Training  Provider:  Alternative 
Ways,  Inc. 
Address:  100  Essex  Ave..  Bellnvawr.  NJ 

08031,  Contact:  Robert  C.  Hasiuk, 

Phone:  (609)  93^-3300. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/22/88). 
Inspector/Management  Planner  (full 

from  5/26/88). 

(5)(a)  (b)  Training  Provider:  Applied 
Respiratory  Technology.    ^ 


Address:  P.O.  Box  1132,  Peekskill.  NY 
10566.  Contact:  Paul  M.  Madigan. 
Phone:  (914)  431-6421. 
(b)  Approved  Courses: 

Abatement  Worker  (contingeni  from  8/ 

11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/ Supervisor  (contingent  from 

8/11/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 

(6)(a)  Training  Provider  Asbestos 
Environmental  Institute. 

Address:  18  East  41st  St..  Room  605. 
A   New  York,  NY  10017,  Contact:  David 
"vV.  Chambers.  Phone:  (212)  679-8755. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

18/88). 
Contractor/Super\isor  (contingent  from 

10/18/88). 

(7)(a)  Training  Provider  Asbestoi 
Training  Academy,  Inc. 
Address:  218  Cooper  Center. 

Pennsauken,  NJ  08109,  Contact: 

Maryann  Brady.  Phone:  (609)  488- 

920a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 

(8)(a)  Training  Provider  Asteco.  Inc. 
Address:  P.O.  Box  2204,  Niagara 
University,  Niagara.  NY  14109, 
Contact:  John  Larson.  Phone:  (716J 
297-5992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  (full  from  4/13/88). 

(9)(a)  Training  Provider:  Astoria 
Industries.  Inc. 

Address:  538  Stewart  Ave.,  Brooklyn. 
NY  11222,  Contact:  John  Gajeski, 
Phone:  (718)  387-0011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/18/88). 

(10)(a)  Training  novider  Buffalo 
Laborers'  Training  Fund. 

Address:  481  Franklin  St.,  Buffalo,  NY 

14202,  Contact:  Victor  J.  Sansanese. 

Phone:  (716)  884-7157. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

30/88). 

(11)(a)  Training  Provider:  Building 
Laborers'  Local  Union  «17 
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Address:  P.O.  Box  252,  Vails  Gate.  NY 

12584.  Contact:  Victor  P.  Mandia. 

Phone:  (914)  562-1121. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(12)(a)  Training  Provider: 
Calibrations,  Inc. 
Address:  P.O.  Box  11266.  Albany,  NY 

12211,  Contact:  James  Percent,  Phone: 

(518)  318-1893. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Contractor/Supervisor  (contingent  from 

9/28/88). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 
Project  Designer  (full  from  5/23/88). 

(13)(a)  Training  Provider.  Cayuga- 
Onondaga  BOCES. 
Address:  234  South  Street  Rd..  Auburn. 

NY  13021.  Contact:  Peter  Pirnie, 

Phone:  (315)  253-0361. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

17/88). 

(14)(a)  Training  Provider.  Education  & 
Training  Fund  Laborers'  Local  No.  91. 
Address:  2556  Seneca  Ave..  Niagara 

Falls.  NY  14305.  Contact:  Joel  Cicero, 

Phone:  (716)  297-6001. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Abatment  Worker  Refresher  Course 

(contingent  from  10/20/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/22/88). 

(15)(a)  Training  Provider. 
Environmental  Training,  Inc. 
Address:  661  Fulton  St..  Brooklyn.  NY 

11217.  Contact:  Nelson  Helu.  Phone: 

(718)  625-4300. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

14/88). 

(16)(a)  Training  Provider.  Hunter 
College  Asbestos  Training  Center. 
Address:  425  East  25th  St..  New  York. 

NY  10010.  Contact:  Jack  Caravanos. 

Phone:  (212)  481-7569. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/17/88). 
Contractor/Supervisor  (full  from  7/17/ 

88). 

(17)(a)  Training  Provider  Hygeia  of 
New  York.  Inc. 
Address:  P.O.  Box  206. 100  Oriskany 

Blvd.,  Whitesboro.  NY  13492.  Contact: 

Richard  A.  Gigliotti.  Phone:  (315)  736- 

8980. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88).    - 


Abatement  Worker  (full  from  4/13/88). 

(18)(a)  Training  Provider.  Institute  of 
Asbestos  Awareness,  Inc. 
Address:  2  Heitz  PI.  Hicksville,  NY 

11801,  Contact:  Henry  R.  Clegg,  Phone: 

(516)  937-1600. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

9/28/88). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 

(19)(a)  Training  Provider.  Institute  of 
Asbestor  Technology  Corp. 

Address:  5900  Butternut  Dr.,  East 

Syracuse,  NY  13057,  Contact:  Doreen 

E.  Bianchi,  Phone:  (315)  437-1307. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  (full  from  6/27/88). 

(20)(a)  Training  Provider.  Kaselaan 
and  D'Angelo  Associates,  Inc. 
Address:  515  Grove  St.,  Grove  Plaza, 

Haddon  Heights,  NJ  08035,  Contact: 

Lance  Fredericks.  Phone:  (212)  213- 

1188. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/12/88). 
Inspector/Management  Planner  (full 

from  3/7/88).  ^ 

(21)(a)  Training  Provider.  Laborers' 
Local  Union  No.  214  of  Oswego.  New 
York  &  Vicinity. 
Address:  23  Mitchell  St..  Oswego,  NY 

13126,  Contact:  John  T.  Shannon, 

Phone:  (315)  343-8553. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

1/88). 

(22)(a)  Training  Provider.  Mid- 
Atlantic  Asbestos  Training  Center 
UMDNJ  Robert  Wood  Johnson  Medical 
School. 
Address:  675  Hoes  Lane,  Piscataway,  NJ 

08854-5635,  Contact:  Lee  Laustsen, 

Phone:(201)463-4500. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/28/86). 
Contractor/Supervisor  (full  from  7/28/ 

86). 
Inspector/Management  Planner  (full 

from  11/16/87). 

{23)(a)  Training  Provider.  Monroe 
Community  College  of  Rochester,  New 
York. 
Address:  P.O.  Box  9720,  Rochester.  NY 

14623-0720.  Contact:  Dusty  Swanger. 

Phone:  (716)  272-9839. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

7/88). 

(24)(a)  Training  Provider.  National 
Asbestos  Training  Institute  (NATI). 


Address:  1776  Bloomsbury  Ave..  Ocean, 
NJ  07712.  Contact:  Doris  L.  Adler. 
Phone:  (201)  918-0610. 
(b)  Approved  Course: 

Inspector/Management  Planner 

(contingent  from  6/13/88). 

(25)(a)  Training  Provider.  National 
Institution  Abatement  Science  & 
Technology  (NIAST). 

Address:  114  West  State  St.,  P.O.  Box 
1780.  Trenton.  NJ  08607-1780.  Contact: 
Glenn  W.  Phillips,  Phone:  (800)  422- 
2836. 
(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent  from  3/8/88). 
(26)(a)  Training  Provider:  Niagara 

County  Community  College. 

Address:  3111  Saunders  Settlement  Rd., 
Sanborn.  NY  14132,  Contact:  Eugene 
Zinni,  Phone:  (716)  731-3271. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

5/88). 
Abatement  Worker  (full  from  1/25/88). 
Contractor/Supervisor  (contingent  from 

1/5/88). 
Contractor/Supervisor  (full  from  2/19/    ^, 

88).  ', 

Inspector/Management  Planner 

(contingent  from  5/18/88). 

(27)(a)  Training  Provider  O'Brien  & 
Gere  Engineers.  Ina 
Address:  Box  4873, 1304  Buckley  Rd.. 

Syracuse,  NY  13221,  Contact:  Edwin 

C.  Tifft,  Jr..  Phone:  (315)  451^700. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/28/88). 

(28){a)  Training  Provider:  Princeton 
Testing  Laboratory,  Inc. 

Address:  3490  US  Route  1,  Princeton 
Service  Center,  Princeton.  NJ  08543, 
Contact:  Anne  Coogan,  Phone:  (609) 
452-9050. 
(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent  from  3/21/88). 
(29)(a)  Training  Provider  Safe  Air 

Environmental  Group.  Inc. 

Address:  P.O.  Box  457,  Depew,  NY 
14043,  Contact:  Reza  Farrokh,  Phone: 
(800)  634-7234. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/4/88). 
Contractor/Supervisor  (contingent  from 

3/8/88). 
Contractor/Supervisor  (full  from  4/4/ 

68). 

(30)(a)  Training  Provider  Testwdl 
Craig  Laboratories  of  Albany,  Inc. 


Address:  518  Clinton  Ave.,  Albany,  NY 
12206,  Contact:  George  W.  Stowell, 
Phone:  (518)  436-4114. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  10/ 

21/88). 

(31)(a)  Training  Provider:  The 
Hazardous  Waste  Management  Training 
Center  of  Buffalo,  New  York. 
Address:  4454  Genesee  St.,  Buffalo.  NY 

14225-5301,  Contact:  Denise  Erb. 

Phone:  (716)  634-3000. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(32)(a)  Training  Provider  Tri-Cities 
Laborers  Training  Program. 

Address:  5  Lombard  St.,  Schenectady, 
NY  12304,  Contact:  Joseph  A. 
Zappone,  Phone:  (518)  370-3463. 
(b)  Approved  Courses: 

Abatement  Worker  (full  from  3/21/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/26/88). 

(33)(a]  Training  Provider:  Union 
Occupational  Health  Center. 
Address:  450  Grider  St.,  Buffalo,  NY 

14215.  Contact:  Garath  L  Tubbs, 

Phone:  (716)  894-9366. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(34)(a)  Training  Provider:  Utilicom 
Corporation. 
Address:  7  Tobey  Village  Office  Park, 

Pittsford,  NY  14534,  Contact:  Dennis  J. 

Money.  Phone:  (716)  381-8710. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

21/88). 

(35](a)  Training  Provider  Warren 
Mae  Associates. 
Address:  RD  3  Box  390,  Endicott,  NY 

13760,  Contact:  Janine  C.  Rogelstad, 

Phone:  (607)  754-8386. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

11/88). 

(36)(a)  Training  Provider:  Western 
New  York  Council  on  Occupational 
Safety  &  Health  (WNYCOSH). 
Address:  450  Grider  St.,  Buffalo,  NY 

14215,  Contact:  Jeanne  Reilly,  Phone: 

(716)  897-2110. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

28/87). 
Abatement  Worker  (full  from  1/24/88). 

Region  III— Philadelphia,  PA 

Regional  Asbestos  Coordinator:  Carol 
Dougherty,  EPA.  Region  III  (3HW-40), 


841  Chestnut  Bldg.,  Philadelphia,  PA 
19107.  (215)  597-9859,  (FTS)  597-3160. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  III  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AbtosoI 
Monitoring  &  Analysis,  Inc. 

Address:  P.O.  Box  687,  Hunt  Valley,  MD 
21030,  Contact:  D.R.  Twilley,  Phone: 
(301)  785-5615. 
(b)  Approved  Courses: 

Abatement  Worker  (full  from  U/27/87). 
Contractor/Supervisor  (full  from 
11/27/87). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 
Inspector/Management  Planner  (full 

from  3/31/88). 

(2)(a)  Training  Provider  Alice 
Hamilton  Center  for  Occupational 
Health.  Committees  on  Occupational 
Safety  &  Health. 
Address:  410  7th  St..  SE.— 2nd  Floor, 

Washington,  DC  20003,  Contact:  Brian 

Christopher,  Phone:  (202)  543-0005. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from 

10/12/87). 
Abatement  Worker  (full  from 

1/16/88). 
Contractor/Supervisor  (full  from  l/l6/ 

88). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  6/20/88). 

(3)(a)  Training  Provider  Asbestos 
Abatement  Council  of  the  Association  of 
Wall  &  Qeiling  Industries. 
Address:  25  K  St.,  NE.,  Suite  300, 

Washington.  DC  20002,  Contact:  Carol 

Paquin.  Phone:  (202)  783-2924. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/19/ 

87). 
Gpntractor/Supervisor  (full  from  5/19/ 
^87). 

(4){a)  Training  Provider  Asbestos 
Analytical  Assoc,  Inc. 
Address:  3208-B  George  Washington 

Hwy.,  Portsmouth.  VA  23704,  Contact: 

Carol  A.  Holden.  Phone:  (804)  397- 

0695. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  fiom 

10/7/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 

(5)(a^  Training  Provider  Asbestos 
Worker's  Local  #24. 


Address:  6713  Ammendale  Road, 
Beltsville,  MD  20705,  Contact:  Thomas 
Haun,  Phone:  (301)  937-7636. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from 
9/15/88). 

(6)(a)  Training  Provider  Asbestos 
Worker's  Local  #2. 
Address:  148  East  Mall  Plaza.  Carnegie, 

PA  15106.  Contact:  Terry  Larkin, 

Phone:  (412)  276-3711. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

9/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/28/68). 
Contractor/Supervisor  (contingent  from 

9/28/88). 

(7)(a)  Training  Provider  Biospherics, 
Ina 

Address:  12051  Indian  Creek  Ct., 

Beltsville,  MD  20705,  Contact:  Norma 

D.  Stanford,  Phone:  (301)  369-3900. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/1/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/Supervisor  (full  from 

10/1/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88).* 
Inspector/  Management  Planner 

(contingent  from  5/20/88). 
Inspector/Management  Planner  (full 

from  8/15/88). 

(8)(a)  Training  Provider  Brujos 
Scientific,  Inc. 

Address:  505  Drury  Lane.  Baltimore.  MD 

21229,  Contact:  Robert  Olcrest,  Phone: 

(301)  566-0859. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

9/29/88). 

(9)(a)  Training  Provider  Center  for 
Environmental  &  Occupational  Training, 
Inc. 
Address:  9  Orchard  St.,  Pittsburgh,  PA 

15221,  Contact:  Mark  Grumet,  Phone: 

(412)  271-7335. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

9/15/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 

(10)(a)  Training  Provider 
Commonwealth  of  Pennsylvania 
Department  of  Public  Welfare. 
Address:  P.O.  Box  2675,  Contact: 

Douglas  R.  Monn,  Harrisburg,  PA 

17105-2675.  Phone:  (717)  783-9305. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from 
8/3/88). 
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{ll)(a)  Training  Provider  Delaware 
Technical  &  Community  College. 
Address:  P.O.  Box  897.  Dover,  DE  19903. 

Contact:  David  Stanley  Phone:  (302) 

736-4621. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

4/20/88). 
Contractor/Supervisor  (contingent  from 

4/20/88). 

(12)(a)  Training  Provider  Drexel 
University,  Office  of  Continuing 
Professional  Education. 
Address:  32nd  &  Chestnut  Sts.. 

Philadelphia,  PA  19104,  Contact: 

Robert  Ross.  Phone:  (215)  89ft-2156. 

(b)  Approved  Courses:         '' 
Abatement  Worker  (full  from  6/9/86). 
Contractor/Supervisor  (full  from 

6/9/86). 
Inspector/Management  Planner 

(contingent  from  3/8/88). 

{13)(a)  Training  Provider  Dynamac 
Corporation. 
Address:  11140  Rockville  Pike, 

Rockville.  MD  20852.  Contact:  Richard 

A.  De  Blasio  Phone:  (301)  468-2500. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/1/88). 

(14)(a)  Training  Provider  Eastern 
Environmental  Services  of  the 
Northeast,  Inc. 
Address:  RD  #1,  Route  309  North,  P.O. 

Box  B,  Drums,  PA  18222.  Contact: 

Kenneth  Skuba  Phone:  (717)  788-4155. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Contractor/Supervisor  (contingent  from 

8/11/88). 

(15)(a)  Training  Provider  Facilities 
Management  Consultants.  Inc. 
Address:  P.O.  Box  309,  Cecil,  PA  15321. 

Contact:  Edward  Monaco,  Phone: 

(412)  745-1770. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

6/13/88). 

(16)(a)  Training  Provider  Galson 
Technical  Services.  Inc. 
Address:  5170  Campus  Dr.  Suite  200, 

Plymouth  Meeting.  PA  19462.  Contact: 

Janet  Oppenheim-McMuUen.  Phone: 

(215)  834-7288. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  6/17/88). 

(17)(a)  Training  Provider  Hazard 
Abatement  Training  Center. 
Address:  101  East  Lancaster  Ave.. 

Wayne,  PA  19087.  Contact:  Robert 

Mautner.  Phone:  (215)  971-0830. 

(b)  Approved  Course: 


Inspector/Management  Planner 

(contingent  from  4/12/88). 

(18)(a)  Training  Provider  Ind.  Tra. 
Co..  Ltd. 
Address:  18  South  22nd  St.,  Richmond. 

VA  23223-7024.  Contact:  Vera  Barley. 

Phone:  (804)  648-7836. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/15/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/Supervisor  (full  from  9/15/ 

87). 
Inspector/Management  Planner 

(contingent  from  9/16/88). 

{19)(a)  Training  Provider  Jenkins 
Professionals.  Inc. 
Address:  5022  Campbell  Blvd.,  Suite  F. 

Baltimore.  MD  21236.  Contact:  Larry 

Jenkins,  Phone:  (301)  529-3553. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

10/88). 
Contractor/Supervisor  (contingent  from 

2/10/88). 

(20)(a)  Training  Provider  Laborer's 
District  Council  of  Eastern 
Pennsylvania. 
Address:  2163  Berryhill  St.,  Harrisburg, 

PA  17104,  Contact:  Gerald  D. 

Temarantz.  Phone:  (717)  564-2707. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

17/88). 

(21)(a)  Training  Provider:  Laborer's 
District  Council  of  Western 
Pennsylvania. 
Address:  1101  Fifth  Ave..  Pittsburgh.  PA 

15219.  Contact:  Paul  Quarantillo, 

Phone:  (412)  391-1712. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Contractor/Supervisor  (contingent  from 

6/17/88). 

(22)(a)  Training  Provider  Laborer's 
District  Council,  Education  Training 
Fund  of  Philadelphia  &  Vicinity. 
Address:  500  Lancaster  Ave.,  Exton.  PA 

19341,  Contact:  Jerry  Roseman,  Phone: 

(215)  836-1175. 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  ll/l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  2/ 

18/88). 

(23)(a)  Training  Provider:  Medical 
College  of  Virginia  Virginia 
Commonwealth  University  Dept.  of 
Preventive  Medicine. 
Address:  P.O.  Box  212.  Richmond.  VA 

23298,  Contact:  Leonard  Vance. 

Phone:  (804)  786-9785. 

(b)  Approved  Courses: 


Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  (full  from  11/2/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Inspector/Management  Planner  (full 

from  2/29/88). 

(24){a)  Training  Provider  NOVATEC, 
Inc. 
Address:  505  Drury  Lane,  Baltimore,  MD 

21229,  Contact:  Robert  Olcerst.  Phone: 

(301)  566-0859. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  2/ 

2/88). 

(25)(a)  Training  Provider  National 
Training  Fund  of  Sheet  Metal  &  Air 
Conditioning  Industry/Workers' 
Institute  for  Safety  &  Health  (WISH). 
Address:  1126  Sixteenth  St..  NW., 

Washington,  DC  20036,  Contact:  Scott 

Schneider,  Phone:  (202)  887-1980. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  ll/l/ 

86  to  8/1/87). 
Abatement  Worker  (contingent  from  9/ 

18/87). 
Abatement  Worker  (full  from  9/18/87). 
Contractor/Supervisor  (interim  from  11/ 

1/86)  to  8/1/87). 
Contractor/Supervisor  (contingent  from 

9/18/87). 
Contractor/Supervisor  (full  from  9/18/ 

87). 
Inspector  (contingent  from  5/26/88). 

(26)(a)  Training  Provider 
Occupational  Medical  Center. 
Address:  490  L'Enfant  Plaza  East,  SW.. 

Suite  4300,  Washington.  DC  20024. 

Contact:  Ellen  Kite.  Phone  (202)  488- 

7990. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

28/88). 

(27)(a)  Training  Provider  Old 
Dominion  University  Office  of 
Continuing  Education  College  of  Health 
Services. 
Address:  Norfolk.  VA  23529-0290, 

Contact:  Shirley  Glover,  Phone:  (804) 

440-4256. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

6/30/88). 
Abatement  Worker  (full  from  7/27/88). 

(28)(a)  Training  Provider  Oneil  M. 
Banks,  Inc. 
Address:  336  South  Main  St.,  Bel  Air. 

MD  21014.  Contact:  Oneil  M.  Banks, 

Phone:  (301)  879-4676. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

1/5/88). 


Contractor/Supervisor  (contingent  from 

1/5/88). 
Inspector  (contingent  from  3/14/88). 

(29)(a)  Training  Provider:  Paskal 
Environmental  Services. 
Address:  1400  South  Joyce  St.,  Suite  C 

1701.  Arlington.  VA  22202.  Contact: 

Steven  Paskal.  Phone:  (703)  920-6653. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

4/28/88). 

(30)(a)  Training  Provider:  Phoenix 
Safety  Associates.  Ltd. 
Address:  P.O.  Box  545.  Phoenixville.  PA 

19460.  Contact:  Janet  Sharkey.  Phone: 

(215)  935-1770. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/1/88). 

(31)(a)  Training  Provider  Quality 
Specialities.  Inc. 
Address:  P.O.  Box  46. 109  South  15th 

Ave.,  Hopewell.  VA  23860.  Contact: 

Lewis  Stevenson.  Phone:  (804)  458- 

5855. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

8/8/88). 

(32)(a)  Training  Provider  S.G.  Brown, 
Inc. 
Address:  2701  Sonic  Dr..  Virginia  Beach. 

VA  23456,  Contact:  Sandra  A.  Akers. 

Phone:  (804)  468-0027. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

7/12/88). 

(33)(a)  Training  Provider  STI.  Inc. 
Address:  P.O.  Box  1029.  Aberdeen,  MD 

21001,  Contact:  Terry  F.  Carraway.  Jr.. 

Phone:  (301)  575-7844. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

7/19/88). 
Contractor/Supervisor  (contingent  from 

7/19/88). 

(34)(a)  Training  Provider:  Safety 
Management  Institute. 
Address:  P.O.  Box  2267,  Altoona,  PA 

16603,  Contact:  Christopher  Tate. 

Phone:  (814)  946-8778. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

1/6/88). 
Contractor/Supervisor  (contingent  from 

1/6/88). 
Inspector/Management  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  2/8/88). 

(35)(a)  Training  Provider:  Temple 
University  College  of  Engineering. 
Address:  12th  &  Norris  Sts.. 

Philadelphia.  PA  19122.  Contact: 

Lester  Levin.  Phone:  (215)  787-6479. 


(b)  Approved  Courses: 

Abatement   Worker   (full   from   10/21/ 

87). 
Contractor/Supervisor  (contingent  from 

9/28/87). 
Contractor/Supervisor   (full   from   10/ 

1/87). 
Inspector/Management   Planner   (full 

from    10/13/87). 

(36)(a)  Training  Provider:  United 
Environmental  Systems,  Inc. 
Address:  14  Stella  Dr.,  Churchville,  PA 

18966,  Contact:  Michael  Yaron.  Phone: 

(215)  829-9454. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from 

8/3/88). 
Contractor/Supervisor  (contingent  from 

6/30/88). 
Inspector/Management  Planner 

(contingent  from  7/8/88). 

(37)(a)  Training  Provider  University 
of  Pittsburgh  Graduate  School  of  Public 
Health. 

Address:  Department  of  Industrial 
Environmental  Health  Sciences. 
Pittsburgh,  PA  15261,  Contact:  Dietrich 
A.  Weyel,  Phone:  (412)  624-3850. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from 

3/6/88). 
Abatement  Worker  (full  from  6/6/88). 
Contractor/Supervisor  (contingent 

from     3/6/88). 
Contractor/Supervisor  (full  from     J 

6/6/86).  I 

(38)(a)  Training  Provider  Volz 
Environmental  Services,  Inc. 
Address:  91  Pennsylvania  Ave., 

Oakmont,  PA  15139.  Contact:  George 

Bender.  Phone:  (412)  828-6666. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

10/3/88). 
Contractor/Supervisor  (contingent  from 

10/3/88). 
Inspector/Management  Planner 

(contingent  from  10/3/88). 

(39)(a)  Training  Provider  West 
Virginia  Laborers'  Training  Trust  Fund. 
Address:  One  Manongalia  St., 

Charleston,  WV  25302,  Contact: 

Wetzel  Harvey,  Phone:  (304)  346-0581. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

8/29/88). 

(40)(a)  Training  Provider  West 
Virginia  University  Extension  Service. 
Address:  812  Knapp  Hall.  Morgantown. 

WV  26506.  Contact:  Rudy  Filek, 

Phone:  (304)  293-5691. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  5/9/88). 


(41)(a)  Training  Provider:  White  Lung 
Association. 
Address:  1114  Cathedral  St..  Baltimore, 

MD  21201.  Contact:  James  Fite,  Phone: 

(301)  727-6029. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

2/18/88). 
Abatement  Worker  (full  from  6/6/88). 
Contractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from     6/6/ 

88). 
Inspector/Management  Planner 

(contingent  from  1/4/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(42)(a)  Training  Provider  William  L. 
James  Enterprises,  Inc. 
Address:  710  Capouse  Ave..  Scranton, 

PA  18509.  Contact:  William  L  James. 

Phone:  (717)  346-2637. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from 

4/20/88). 
Contractor/Supervisor  (contingent  from 

4/20/88). 

Region  IV— AUanta.  GA 

Regional  Asbestos  Coordinator  Jim 
Littell.  EPA  Region  IV.  345  Courtland  St.. 
NE..  (P&TSB).  Atlanta.  GA  30365.  (404) 
347-5053.  (FTS)  257-5053. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  Tliis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IV  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AHP 
Research.  Inc. 

Address:  1501  Johnsons  Ferry  Rd..  Suite 
230,  P.O.  Box  71926,  Marietta,  GA 
30007,  Contact:  Dwight  Brown.  Phone: 
(404)  565-0061. 
(b)  Approved  Courses: 

Inspector/Management  Planner  (interim 
from  5/28/86  to  12/13/87). 

Inspector/Management  Planner  (full 

from  12/14/87). 

(2)(a)  Training  Provider  ATC.  Inc. 
Address:  1635  Pumphrey  Ave.  Auburn. 

AL  36830.  Contact:  David  L.  Elam.  Jr.. 

Phone:  (205)  828-6100. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

13/88). 
Inspector/Management  Planner 

(contingent  from  5/13/88. 
Project  Designer  (contingent  from  8/23/ 

88). 
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(3)(a)  Training  Provider  ATI 
Environmental  Services. 
Address:  P.O.  Box  3044.  Louisville,  KY 

40201.  Contact:  Tim  Ellis.  Phone:  (502) 

589-5308. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/12/88). 
Contractor/Supervisor  (full  from  1/12/ 

86). 

(4)(a)  Training  Provider:  Asbestos 
Consultants,  Inc. 
Address:  P.O.  Box  9054,  Greensboro,  NC 

27408,  Contact:  Thomas  Petty.  Phone: 

(919)  275-3907. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/9/88). 

(5)(a)  Training  Provider:  Asbestos 
Consulting  &  Training. 
Address:  903  Northwest  6th  Ave.,  Fort 

Lauderdale.  FL  33311,  Contact:  Jim 

Stump,  Phone:  (305)  524-7208. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  5/8/88). 

(6)(a)  Training  Provider:  Asbestos 
Workers  Local  Union  #48  Joint 
Apprenticeship  Training  Program. 
Address:  374  Maynard  Terrace,  SE., 

Suite  232.  Atlanta.  GA  30316,  Contact: 

Timothy  Fuller,  Phone:  (404)  373-9866. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/4/88). 
Contractor/Supervisor  (full  from  6/27/ 

88). 
Inspector  (contingent  from  9/26/88). 
Inspector  (full  from  9/28/88). 

(7)(a)  Training  Provider:  Atlantic 
Environmental  Consulting,  Inc. 
Address:  12200  Southwest  132  Ct.. 

Miami,  FL  33186.  Contact:  Stephan  R. 

Schanamann.  Phone:  (305)  232-6364. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

11/88). 

(8)(a)  Training  Provider  BCM 
Engineers,  Inc. 
Address:  108  St.  Anthony  St.,  P.O.  Box 

1784,  Mobile,  AL  36633,  Contact:  Gail 

Conner,  Phone:  (205)  433-3981. 

(b)  Approved  Courses: 
Inspector/Management  Planner  (full 

from  11/11/87). 
Project  Designer  (full  from  12/8/87). 

(9)(a)  Training  Provider:  DPC  General 
Contractors,  Inc. 
Address:  250  Arizona  Ave..  NE.,  Bldg.  A. 

Atlanta.  GA  30307,  Contact:  Glen 

Kahler,  Phone:  (404)  373-0561. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

5/88). 
Abatement  Worker  (full  from  5/9/88). 

(10)(a)  Training  Provider:  ELB  & 

Associates.  Inc. 


Address:  605  Eastowne  Dr..  Chapel  Hill. 
NC  27514.  Contact:  Michael  L. 
Cannon.  Phone:  (919)  493-4471. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 
30/88). 

(ll)(a)  Training  Provider:  Enviro 
Science.  Irtc. 

Address:  3509  Hayworth  Dr..  Raleigh. 
NC  26709,  Contact:  Reginald  C. 
Jordan,  Phone:  (919)  782-6527. 
(b)  Approved  Course: 
Inspector/Management  Planner 
(contingent  from  9/15/88). 
(12)(a)  Training  Provider:  Georgia 
Tech.  Research  Institute  Environmental 
Health  &  Safety  Division. 
Address:  O'Keefe  Building.  Room  029, 
Atlanta.  GA  30332.  Contact:  Robert  D. 
Schmitter.  Phone:  (404)  894-3806. 
(b)  Approved  Courses: 
Contractor/Supervisor  (interim  from  6/ 

1/85  to  5/10/87). 
Contractor/Supervisor  (full  from  5/11/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/23/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/7/88). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  10/ 
24/88). 
Project  Designer  (contingent  from  6/1/ 

88). 
Project  Designer  (full  from  6/7/88). 
(13)(a)  Training  Provider:  Great 
Barrier  Insulation  Co. 
Address:  Meador  Warehouse.  Western 
Dr.,  Mobile,  AL  36607,  Contact: 
Thomas  Knotts,  Phone:  (205)  476-0350. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

13/88). 

(14)  (a)  Training  Provider:  Harrison 
Contracting.  Inc. 
Address:  3845  Viscount  #12.  Memphis. 

TN  38118.  Contact:  Lee  C.  Thompson. 

Phone:  (901)  795-0432. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
(15)(a)  Training  Provider:  Howard  I. 

Henson  Training  Institute. 
Address:  3592  Flat  Shoals  Rd.,  Decatur. 

GA  30034,  Contact:  Stephen  Henson, 

Phone:  (404)  243-5107. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  2/16/88). 
(16)(a)  Training  Provider:  International 

Association  of  Heat  &  Frost  Insulator 

&  Asbestos  Workers  Local  Union  #67. 


Address:  7930  U.S.  Hwy.  301  North, 
Tampa,  FL  33637,  Contact:  Don 
Tucker,  Phone:  (813)  985-3067. 
(b)  Approved  Course: 

Abatement  Worker  (full  from  8/23/88). 

(17)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  #46. 

Address:  7111  Wright  Rd..  Knoxville.  TN 
37931.  Contact:  John  Wade,  Phone: 
(615)  938-1274. 
(b)  Approved  Course: 
Abatement  Worker  (full  from  10/11/88). 
"^  (18)(a)  Training  Provider: 
International  Association  of  Heat  & 
I^ost  Insulators  &  Asbestos  Workers 
Local  Union  #72. 
Address:  2513  Adams  St..  Wilmington. 

NC  28401.  Contact:  Mike  Harrell, 

Phone:  (919)  343-1730. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  8/10/88). 

(19)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  «96. 
Address:  811  East  66th  St.,  Savannah, 

GA  31405.  Contact:  Robert  G.  Greene, 

Phone:  (912)  352-0014. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/26/88). 
Contractor/Supervisor  (full  from  9/13/ 

88). 

(20)(a)  Twining  Provider:  LCI  Training 
Institute. 
Address:  1432  Jocasta  Dr.,  Lexington.  KY 

40502-5^20,  Contact:  John  F. 

Summersett,  Phone:  (606)  273-8881. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

9/88). 
Contractor/Supervisor  (contingent  from 

6/9/88). 

(21)(a)  Training  Provider:  Laborers' 
District  Council  of  Southeast  Florida. 
Address:  799  Northwest  62nd  St.,  Miami. 

FL  33510,  Contact:  Albert  Houston. 

Phone:  (305)  754-2659. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  3/15/88). 

(22)(a)  Training  Provider:  Mississippi 
State  University. 
Address:  P.O.  Drawer  5247,  Mississippi 

State,  MS  39762-5247.  Contact: 

Margaret  V.  Naugle,  Phone:  (601)  325- 

2677. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Inspector/Management  Planner  (full 

from  6/20/88). 


(23)(a)  Training  Provider:  National 
Asbestos  Council  (NAC)  Training  Dept. 
Address:  1777  Northeast  Expressway, 

Suite  150,  Atlanta,  GA  30329.  Contact: 

Zachary  S.  Cowan,  III,  Phone:  (404) 

292-0629. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  7/1/86 

to  6/1/87). 
Abatement  Worker  (full  from  7/1/87). 

(24)(a)  Training  Provider: 
Occupational  Safety  &  Heath 
Educational  Resource  Center  University 
of  North  Carolina  at  Chapel  Hill. 
Address:  The  Professional  Village  346A, 

109  Conner  Dr.,  Suite  1101,  Chapel 

Hill,  NC  27514,  Contact:  Ted  Williams. 

Phone:  (919)  ^62-2101. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  (full  from  6/6/ 

88). 
Inspector/Management  Planner  (full 

from  11/9/87). 

(25)(a)  Training  Provider:  PDR 
Engineers.  Inc. 
Address:  2000  Lindell  Ave.,  Nashville, 

TN  37203,  Contact:  Ayaja  K. 

Upaphyaya,  Phone:  (615)  298-2065. 

(b)  Approved  Course: 
Inspector  (contingent  from  9/15/88). 

(26)(a)  Training  Provider:  Practical 
Environmental  Training  Institute. 
Address:  2711  Burch  Dr.,  Charlotte,  NC 

28221,  Contact:  Dianne  Christenbery, 

Phone:  (704)  598-9588. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

14/88). 

(27)(a)  Training  Provider:  South 
Carolina  Research  and  Training  Center. 
Address:  300  Gervais  St.,  Annex  III 

Columbia.  SC  29201.  Contact:  Jan 

Temple,  Phone:  (803)  737-2060. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  3/8/ 

88). 
Inspector/Management  Planner  (full 

from  3/1/88). 

(28)(a)  Training  Provider  The 
Environmental  Institute. 
Address:  COBB  Corporate  C{;nter/300, 

350  Franklin  Rd..  Marietta,  GA  30067, 

Contact:  Eva  Clay.  Phone:  (404)  425- 

2000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

10/87). 
Abatement  Worker  (full  from  5/2/88). 
Contractor/Supervisor  (contingent  from 

12/10/87). 
Contractor/Supervisor  (full  form  2/1/ 

88). 


Contractor/Supervisor  Refresher  Course 

(full  from  5/19/88). 
Inspector/Management  Planner 

(contingent  from  12/10/87). 
Inspector/Management  Planner  (full 

from  1/25/88). 
Proiect  Designer  (contingent  from  2/5/ 

88). 
Project  Designer  (full  from  2/9/88). 

(29)(a)  Training  Provider:  University 
of  Alabama,  College  of  Continuing 
Studies,  Division  of  Environmental  & 
Industrial  Programs. 

Address:  P.O.  Box  2967,  Tuscaloosa,  AL 
35486-2967,  Contact:  William  Weems, 
Phone:  (205)  348-3033. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  12/14/ 

87). 
Inspector/Management  Planner  (full 

from  5/16/88). 

(30)(a)  Training  Provider:  University 
of  Alabama-Birmingham  Deep  South 
Center. 
Address:  Birmingham,  AL  35294, 

Contact:  Elizabeth  Lynch,  Phone:  (205) 

934-7032. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  3/21/88). 

(31)(a)  Training  Provider:  University 
of  Florida.  TREEO  Center. 
Address:  3900  South  West  63rd  Blvd., 

Gainesville,  FL  32608,  Contact:  Sandra 

Scaggs,  Phone:  (904)  392-9570. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (interim  from  2/ 

9/87  to  4/30/87). 
Contractor/Supervisor  (full  from  5/1/ 

87). 
Inspector/Management  Planner  (interim 

from  1/27/87  to  12/14/87). 
Inspector/Management  Planner 

(contingent  from  2/5/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(32j(a)  Training  Provider:  University 
of  Kentucky,  College  of  Engineering 
Continuing  Education. 
Address:  305  Slone  Bldg.,  Lexington.  KY 

40506-0053.  Contact:  A.B.  Broderson, 

Phone  (606)  257-4300. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  2/15/88. 

(33)(a)  Training  Provider:  Williams 
and  Associates,  Inc.,  Environnfental 
Training  Center. 
Address:  460  Tennessee  St.,  Memphis. 

TN  38103,  Contact:  Ruth  Williams. 

Phone:  (901)  521-9030. 

(b)  Approved  Courses: 


Abatement  Worker  (contingent  from  2/ 

18/88). 
Abatement  Worker  (full  from  4/18/88). 
Contractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from  4/18/ 

88). 

Region  V — Chicago.  IL 

Regional  Asbestos  Coordinator: 
Anthony  Restaino.  EPA  Region  V,  230  S. 
Dearborn  St..  (T-SPTB-7),  Chicago,  IL 
60604.  (312)  886-6003,  (FTS)  886-6003. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subjec  t  to  the 
level  of  certification  indicated  aficr  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  V  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Training  Institute,  Inc. 

Address:  P.O.  Box  26835.  Columbus.  OH 

43226-0835.  Contact:  Steven  Ritchie, 

Phone:  (814)  267-0908. 

(b)  Approved  Course: 
Abatement    Worker   (contingent    from 

3/1/88). 

(2)(a)  Training  Provider  Advanced 
Environmental,  Inc. 

Address:  1216  Selby  Ave..  St.  Paul.  MN 

55104,  Contact:  James  D.  Risimini, 

Phone:  (612)  641-1101. 

(b)  Approved  Courses: 
Abatement    Worker   (contingent    from 

7/27/88 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Inspector/Management  Planner 

(contingent  from  7/27/88). 

(3)(a)  Training  Provider  Affiliated 
Environmental  Services,  Inc. 
Address:  3606  Venice  Rd..  Sandusky. 

OH  44870,  Contact:  Jack  Dauch. 

Phone:  (419)  627-1976. 

(b)  Approved  Course: 

Abatement    Worker   (contingent    from 

7/15/88). 

(4)(a)  Training  Provider:  Alderink  & 
Associates.  Inc. 
Address:  3221  Three  Mile  Rd.,  NW.. 

Grand  Rapids.  MI  49504.  Contact: 

Deborah  C.  Alderink.  Phone:  (616) 

791-0730. 

(b)  Approved  Courses: 
Abatement    Worker    (contingent    from 

7/15/88). 
Abatement  Worker  (full  from  9/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  9/6/88). 
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Contractor/Supervisor  (contingent  from 

7/15/88). 
Contractor/Supervisor  (full  from  9/19/ 

88). 

(5)(a)  Training  Provider:  American 
Environmental  Institute. 
Address:  Main  Campus,  Plaza  West, 

Cleveland.  OH  44116,  Contact: 

Richard  H.  Moran,  Phone:  (216)  333- 

6225. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

9/1/88). 

(6)(a)  Training  Provider:  Applied 
Environmental  Sciences.  Inc. 
Address:  Minneapolis  Business  & 

Technology  Center,  511  11th  Ave.  So., 

Minneapolis,  MN  55415,  Contact: 

Franklin  H.  Dickson,  Phone:  (612)  339- 

5559. 

(b)  Approved  Course: 
Abatement   Worker   (contingent   from 

6/30/88). 

(7)(a)  Training  Provider:  Aries 
Environmental  Services.  Ltd. 

Address:  1550  Hubbard,  Batavia,  IL 

60510,  Contact:  Dennis  Cesarotti. 

Phone:  (312)  879-3006. 

(b)  Approved  Course: 
Abatement    Worker    (contingent    from 

6/13/88). 

(8)(a)  Training  Provider:  Asbestos 
Abatement,  Inc. 
Address:  2420  N.  Grand  River,  Lansing, 

MI  48906.  Contact:  Shawn 

OCallaghan,  Phone:  (517)  323-0053. 

(b)  Approved  Course: 
Abatement    Worker    (contingent    from 

7/6/88). 

(9)(a)  Training  Provider:  Asbestos 
Cousulling  Group,  Inc. 
Address:  P.O.  Box  3157,  La  Crosse,  WI 

54602-3157,  Contact:  Larry  Lienau, 

Phone:  (608)  782-1670. 

(b)  Approved  Courses: 
Contract/Supervisor    (contingent    from 

7/12/88). 
Inspector/Management  Planner 

(contingent  from  10/14/88). 

(10)(a)  Training  Provider:  Asbestos 
Management,  Inc.  (AMI) 
Address:  36700  South  Huron.  Suite  104, 

New  Boston,  MI  48164,  Contact:  Kary 

S.  Amin,  Phone:  (313)  961-6135. 

(b)  Approved  Courses: 
Abatement   Worker   (contingent    from 

8/12/88. 
Contractor/Supervisor  (contingent  from 

1/5/88). 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/1/88). 


(n)(a)  Training  Provider:  Asbestos 
Services,  Inc. 
Address:  P.O.  Box  141,  Baroda,  MI 

49101,  Contact:  Dennis  W.  Calkins. 

Phone:  (616)  422-2174. 

(b)  Approved  Courses: 
Abatement    Worker    (contingent    from 

8/12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 

(12)(a)  Training  Provider:  Asbestos 
Training  &  Employment.  Inc.  (ATEI) 
Address:  809  East  11th  St..  Michigan 

City.  IN  46360.  Contact:  Bruce  H. 

Connell,  Phone:  (212)  874-7348. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

15/88). 
Abatement  Worker  (full  from  5/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/Supervisor  (contingent  from 

1/19/88). 
Contractor/Supervisor  (full  from  6/20/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/11/88). 
Inspector/Management  Planner 

(contingent  from  5/13/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

11/88). 

(13)(a)  Training  Provider:  Asbestos 
Worker  Council. 
Address:  1216  East  .McMillian  St..  Room 

107,  Cincinnati.  OH  45206.  Contact: 

Richard  Black.  Phone:  (513)  221-5969. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(14)(a)  Training  Provider:  Astesco 
Laboratory  Inc. 
Address:  RR  1  Box  328.  Reelsville.  IN 

46171.  Contact:  Donald  Allen.  Phone: 

(317)  672-8400. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

6/88). 

(15)(a)  Training  Provider:  BDN      . 
Industrial  Hygiene  Consultants. 
Address:  8105  Valleywood  Lane. 

Portage.  MI  49002,  Contact:  Keith 

Nichols,  Phone:  (616)  329-1237. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

10/1/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  1/15/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(16)(a)  Training  Provider:  Carnow, 
Conibear  &  Associates,  Ltd. 


Address:  333  West  Wacker  Dr.,  Suite 

1400,  Chicago,  IL  60606,  Contact: 

Victoria  Musselman.  Phone:  (312)  782- 

4486. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/29/88). 

(17)(a)  Training  Provider:  Clayton 
Environmental  Consultants,  Inc. 
Address:  22345  Roethel  Dr..  Novi,  MI 

48050.  Contact:  Michael  Coffman, 

Phone:  (313)  344-1770. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/16/88). 

(18)(a)  Training  Provider:  Columbus 
Paraprofessional  Institute  Battelle 
Columbus  Division. 

Address:  505  King  Ave.,  Columbus.  OH 
43201-2693,  Contact:  John  Simpkins. 
Phone:  (614)  424-6424. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/4/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 

(19)(a)  Training  Provider:  Daniel  J. 
Hartwig  Associates.  Inc. 

Address:  P.O.  Box  31.  Oregom  Wl 

53575-0031.  Contact:  Alice  J.  Seeliger, 

Phone:  (608)  835-5781. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Inspector/Management  Planner 

(contingent  from  2/9/88). 
Inspector/Management  Planner  (full 

from  4/18/88). 

(20)(a)  Training  Provider:  Danlo 
Environmental  Engineering  Education 
Corporation. 

Address:  7471-H  Tyler  Blvd.,  Mentor, 

OH  44060,  Contact:  Harold  N.  Danto. 

Phone:  (216)  942-4800. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

7/88). 

(21  )(ti)  Training  Provider:  Daria 
Environmental.  Inc. 
Address:  1220  Richards  St..  Suite  H. 

Joliet,  IL  60433-2758.  Contact: 

Salvador  Garcia.  Phone:  (815)  722- 

5561. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 

(22)(a)  Training  Provider:  DeLlslo 
Consulting  &  Laboratories.  Inc. 


Address:  6946  East  North  Ave., 

Kalamazoo.  MI  49001,  Contact:  Mark 

DeLisle.  Phone:  (616)  343-9698. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/88). 
Contractor/Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/88). 
Inspector/Management  Planner 

(contingent  from  12/22/87). 
Inspector/Management  Planner  (full 

from  1/27/88). 

(23)(a)  Training  Provider.  Dore  & 
Associates  Contracting,  Inc. 
Address:  900  Harry  S.  Truman  Parkway, 

P.O.  Box  146,  Bay  City,  MI  48707, 

Contact:  Joseph  Goldring,  Phone:  (517) 

684-8358, 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  (full  from  7/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(24)(a)  Training  Provider. 
Environmental  Abatement  Systems,  Inc. 
Address:  6416  Ellsworth,  Detroit,  Ml, 

48238  Contact:  Farrell  Davis,  Phone: 

(313)  345-3154. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 

(25)(a)  Training  Provider. 
Environmental  Professionals,  Inc. 
Address:  1405  Newton  St.,  Tallmadge. 

OH  44278.  Contact:  Timothy  E.  Walsh, 

Phone:  (216)  633^435 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

2/2/88). 

(26)(a)  Training  Provider  Escor.  Inc. 
Address:  540  Frontage  Rd..  Suite  211, 

Northfield,  IL,  60093  Contact:  R.  Eric 

Zimmerman,  Phone:  (312)  501-2190 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  fron.  9/15/88) 
Inspector/Management  Planner 

(contingent  from  8/12/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

1/88). 


(27)(a)  Training  Provider.  Foley 
Occupational  Health  Consulting 
Address:  4060  Echo  Cove,  Manitou 

Beach.  MI  49253.  Contact:  E.D.  Foley, 

Jr.,  Phone:  (517)  547-7399. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

2/4/88). 

(28)(a)  Training  Provider  G  &  H 
Contracting  Associates,  Ltd. 

Address:  300  Acorn  St.,  P.O.  Box  49080, 
Plainwell.  MI  49080.  Contact:  Jeffrey 
C.  Gren,  Phone:  (616)  685-1606. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

7/88). 

(29)(a)  Training  Provider.  Gandee  & 
Associates,  Inc. 
Address:  4488  Mobile  Dr..  Columbus. 

OH  43211,  Contact:  Kurt  Varga,  Phone: 

(614)  459-8338. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  (full  from  8/29/ 

88). 

(30){a)  Training  Provider.  Hazardous 
Materials  Institute,  Inc. 
Address:  540  Frontage  Rd.,  Suite  211, 

Northfield.  IL  60093.  Contact:  Jim 

Viskocil.  Phone:  (312)  501-2194. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  8/3/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

15/88). 
Project  Designer  (contingent  from  10/14/ 

88). 

(31)(a)  Training  Provider.  Heat  and  t 
Frost  Insulators  Local  «17  Apprentice 
Training  Center. 
Address:  3850  South  Racine  Ave.. 

Chicago,  IL  60609.  Contact:  John  P. 

Shine,  Phone:  (312)  247-1007. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  11/8/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/14/88). 
Contractor/Supervisor  (contingent  from 

3/21/88). 
Contractor/Supervisor  (full  from  3/22/ 

88). 


(32)(a)  Training  Provider  I.P.C. 
Chicago. 

Address:  4309  West  Henderson. 

Chicago.  IL  60641.  Contact:  Robert  G. 

Cooley.  Phone:  (312)  975-3495. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  7/5/8S). 

(33)(a)  Training  Provider.  Illinois 
Laborers'  &  Contractors'  Training 
Program,  Training  Trust  Fund. 
Address;  Rural  Route  3.  Mount  Sterling, 

IL  62353,  Contact:  Tony  Romolo. 

Phone:  (217)773-2741. 

(h)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

6/88). 
Abatement  Worker  (full  from  2/1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Contractor/Supervisor  (contingent  from 

2/9/88). 
Contractor/Supervisor  (full  from  3/14/ 

88). 

(34)(a)  Training  Provider:  Indiana 
Laborers'  Training  Trust  Fund 
Address:  P.O.  Box  758.  Bedford.  IN 

47421.  Contact:  Richard  Fassino. 

Phone:  (812)  279-9751. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

11/87). 
Abatement  Worker  (full  from  2/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  (contingent  from 

6/2/88). 
Contractor/Supervisor  (full  from  8/15/ 

88). 

(35)(a)  Training  Provider:  Indianapolis 
Center  For  Advanced  Research,  Inc. 

Address:  611  North  Capitol  Ave.. 

Indianapolis,  IN  46204. 
Contact:  William  Berdnek.  Jr.. 
Phone:  (317)262-5027. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

13/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  6/6/88). 

(36)(a)  Training  Provider:  Industrial 
Environmental  Consultants. 

Address:  2875  Northwind.  Suite  113. 

East  Lansing.  MI  48823.  Contact: 

James  C.  Fox.  Phone:  (517)  332-7026. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

9/88). 
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ContractdlJ^etipervisor  (contingent  from 

8/3/88). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 

(37)(a)  Training  Provider:  Institute  for 
Environmental  Assessment. 
Address:  2829  Verndale  Ave..  Anoka, 

MN  55303.  Contact:  William  Sloan. 

Phone:  (612)  427-5310. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 

(34)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  #34. 
Address:  708  South  10th  St.. 

Minneapolis.  MN  55404.  Contact:  Lee 

A.  Houske,  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

8/88). 
Contractor/Supervisor  (contingent  from 

9/1/88). 

(39)(a)  Training  Provider:  Kemron 
Environmental  Services. 
Address:  32740  Northwestern  Hwy.. 

Farmington  Hills.  MI  48018.  Contact: 

Thomas  J.  Martin.  Phone:  (313)  626- 

2426. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

5/13/88). 
Inspector/Management  Planner 

(contingent  from  3/25/88). 

(40)(a]  Training  Provider:  Laborers' 
Training  &  Education  Center. 
Address:  400  East  Ogden  Ave.. 

Westmont.  IL  60559,  Contact:  Anthony 

Solano.  Phone:  (312)  323-6999. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

16/88). 

(41)(a)  Training  Provider:  Lepi 
Enterprises.  Inc. 
Address:  917  Main  St..  Dresden.  OH 

43821.  Contact:  James  R.  Lepi.  Phone: 

(614)  754-1162. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

6/88). 

(42)(a)  Training  Provider:  Lyle 
Laboratories. 
Address:  1327  Kiiig  Ave..  Columbus.  OH 

43212.  Contact:  Terri  L.  Williams, 

Phone:  (614)  488-1022. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

21/88). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 

(43)(a)  Training  Provider:  Mark  A. 
Kriesemint,  Ltd. 


Address:  P.O.  Box  06198.  Chicago.  IL 
60606-01-98.  Contact:  Mark 
Kriesemint.  Phone:  (312)  463-0206. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(44)(a)  Training  Provider 
Metropolitian  Detroit  AFL-CIO  Training 
Center. 
Address:  14333  Prairie,  Detroit.  MI 

48238,  Contact:  Richard  M.  King, 

Phone:  (313)  863-1000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 

(45)(a)  Training  Provider:  Michigan 
Laborers  Training  Institute. 
Address:  11155  South  Beardslee  Rd.. 

Perry,  MI  48872,  Contact:  Edwin  H. 

McDonald,  Phone:  (517)  625-4919. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

9/88). 
Abatement  Worker  (full  from  5/2/88). 
Contractor/Supervisor  (contingent  from 

4/6/88). 
Contractor/Supervisor  (full  from  5/6/ 

88). 

(46)  (a)  Training  Provider:  Midwest  - 
Center  for  Occupational  Health  & 
Safety. 
Address:  640  Jackson  St.,  St.  Paul,  MN 

55101,  Contact:  Ruth  K.  Mclntyre, 

Phone:  (612)  211-3992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

16/88). 
Contractor/Supervisor  (contingent  from 

9/16/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 

(47)(a)  Training  Provider:  Midwest 
Health  Training. 
Address:  3920  Central,  Western  Springs. 

IL  60558.  Contact:  H.C.  Brown.  Phone: 

(312)  246-9527. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

25/88). 
Abatement  Worker  (full  from  4/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 

(48){a)  Training  Provider:  Moraine 
Valley  Community  College. 
Address:  10900  South  88th  Ave.,  Palos 

Hills,  IL  60465  Contact:  Richard 

Kukac.  Phone:  (312)  974-4300. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

8/12/88). 


Inspector/Management  Planner  (full 

from  2/9/88). 

(49)(a)  Training  Provider:  National 
Institute  for  Abatement  Education. 
Address:  5501  Williamsburg  Way  «305, 

Madison.  WI  53719.  Contact:  Dean 

Leischow.  Phone:  (608)  271-7281. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88). 
Contractor/Supervisor  (contingent  from 

7/15/88). 

(50)(a)  Training  Provider:  Northern 
Safety  Consultants,  Inc. 
Address:  1406  Lincoln  Ave..  Marquette. 

MI  49855.  Contact:  Christopher  M. 

Baker.  Phone:  (906)  228-5161. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/31/88). 
Contractor/Supervisor  (full  from  5/31/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
(51)(a)  Training  Provider:  Nova 

Environmental  Services. 
Address:  Suite  420  Hazeltine  Gates,  1107 

Hazeltine  Blvd.  Chaska,  MN  55318. 

Contact:  Deborah  S.  Green.  Phone 

(612)  448-9393. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

24/87). 
Contractor/Supervisor  (contingent  from 

9/1/88). 

(52)(a)  Training  Provider:  Nova 
Environmental.  Inc. 
Address:  5340  Plymouth  Rd..  Suite  210. 

Ann  Arbor,  MI  48105,  Contact:  Kary  S. 

Amin,  Phone:  (313)  930-0995. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

13/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  Wl7/m). 
Inspector  Management  Planner 

(contingent  from  10/7/88). 

(53)[a)  Traiping  Provider:  Ohio 
Asbestos  Workers  Council. 
Address:  1216  East  McMillan  St.,  Room 

107,  Cincinnati.  OH  45206.  Contact: 

Larry  Briley,  Phone:  (513)  221-5969. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

2/17/88). 
Contractor/Supervisor  (full  from  5/12/ 

88). 

(54)(a)  Training  Provider:  Ohio 
Laborer's  Training  &  Upgrading  Trust 
Fund. 
Address:  25721  Coshocton  Rd..  P.O.  Box 

218,  Howard,  OH  43028,  Contact:  John 

L.  Railing.  Phone  (614)  599-7915. 


(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Contractor/Super\'isor  (contingent  from 

7/27/88). 

(55)(a)  Training  Provider:  Professional 
Asbestos  Labor  Services,  Inc. 

Address.  1501  Martin  Luther  King  Dr.. 

Gary,  IN  46407,  Contact:  George 

Bradley.  Phone:  (219)  883-8541. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

18/88). 

(56)(a)  Training  Provider:  Professional 
Service  Industries,  Inc. 
Address:  510  East  22nd  St..  Lombard.  IL 

60148.  Contact:  W.K.  Swartzendruber. 

Phone:  (312)  691-1490. 

(b)  Approved  Courses: 
Inspector  (contingent  from  3/15/88). 
Inspector  (full  from  5/3/68]. 

(57)  (a)  Training  Provider:  S.Z. 
Mansdorf  &  Assoc.  Inc. 

Address:  2000  Chestnut  Blvd..  Cuyahoga 

Falls.  OH  44223-1323.  Contact:  A.L. 

Lott.  Phone:  (216)  928-5434. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

1/15/88). 
Contractor/Supervisor  (full  from  1/26/ 

88). 
Inspector/Management  Planner 

(contingent  from  6/24/88). 

(58)  (a)  Training  Provider:  Safety 
Training  of  Illinois. 

Address:  1515  South  Park.  Springfield.  IL 
62704,  Contact:  S.  David  Farris.  Phone: 
(217)  787-9091. 
(b)  Approved  Course: 

Abatement  Worker  (full  from  12/18/87). 

(59)  (a)  Training  Provider:  South  East 
Michigan  Committee  on  Occupational 
Safety  and  Health  (SEMCOSH). 
Address:  1550  Howard  St..  Detroit.  MI 

48216.  Contact:  Barbara  Boylan.  Phone 

(313)  961-3345. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/87). 
Abatement  Worker  (full  from  4/25/88). 

(60)  (a)  Training  Provider:  Testing 
Engineers  &  Consultants,  Inc. 
Address:  1333  Rochester  Rd.  P.O.  Box 

249.  Troy.  MI  48099.  Contact:  Karl  D. 

Agee.  Phone:  (313)  588-6200). 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  8/22/88). 

(61)  (a)  Training  Provider:  The  Safer 
Foundation. 


Address:  571  W.  Jackson  Blvd..  Chicago, 
IL  60606.  Contact:  Carol  Bentley/Phil 
Bergmann.  Phone:  (312)  922-2200. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 
15/88). 

(62)  (a)  Training  Provider  Trust 
Thermal  Systems. 

Address:  10445  Wright  Rd..  Eagle.  MI 
48822.  Contact:  Thomas  Lowe.  Phone: 
(517)  626-6791. 

(63)  (a)  Training  Provider:  VniversHy 
of  Cincinnati  Medical  Center  Institute  of 
Environmental  Health  Kettering 
Laboratory. 

Address:  3223  Eden  Ave..  ML  056. 

Cincinnati.  OH  45267-0056,  Contact: 

Susan  L.  Millman,  Phone:  (513)  558- 

1720. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Inspector/Management  Planner  (full 

from  11/16/87). 

(64)  (a)  Training  Provider:  University 
of  Illinois  at  Chicago  M.A.I.C.  School  of 
Public  Health  (m/c  922). 

Address:  2121  West  Taylor  St.  #416. 

Chicago.  IL  60612.  Contact:  John  J. 

Gammuto.  Phone:  (312)  996-8494. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  lO/l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  4/5/88). 
Contractor/Supervisor  (full  from  lO/l/ 

87). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Planner  (full 

from  10/21/87). 

(65)  (a)  Training  Provider:  University 
of  Wisconsin-Extension. 

Address:  422  Lowell  Hall.  610  Langdon 

St.,  Madison.  WI  53703.  Contact:  Neil 

DeClercq.  Phone:  (608)  262-2111. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/87). 
Contractor/Supervisor  (contingent  from 

2/2/88). 
Contractor/Super\'isor  (full  from  9/1/ 

88). 
Inspector/Management  Planner 

(contingent  from  2/2/88). 
Inspector/Management  Planner  (full 

from  2/22/88). 
Project  Designer  (contingent  from  9/15/ 

88). 

(66)  (a)  Training  Provider:  William  E. 
Fink  &  Associates. 

Address:  3695  Indian  Run,  Suite  #5. 
Canfield.  OH  44406.  Contact:  William 
E.  Fink.  Phone:  (216)  533-6299. 


(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/11/88). 

Region  VI— Dallas.  TX 

Regional  Asbestos  Coordinator  John 
West.  6t-Pt.  EPA.  Region  VL  1445  Ross 
Avenue.  Dallas.  TX  75202-2733.  (214) 
655-7244.  (FTS)  255-7244. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VI  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  American 
Specialty  Contractors.  Inc. 

Address:  P.O.  Box  66375.  Baton  Rouge. 

LA  70896.  Contact:  Kurt  Jones.  Phone: 

(504)  926-9624. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

26/88). 
Contractor/Supervisor  (contingent  from 

8/26/88). 

(2)(a)  Training  Provider  Asbestos 
Surveys  and  Training.  Inc. 

Address:  Three  Riverway.  Suite  760. 

Houston.  TX  77056.  Contact:  Jesse 

Ashley.  Phone:  (713)  623-0025. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  10/22/87). 

(3)(a)  Training  Provider  CERL  Inc. 
Address:  1611  Calle  Lorca,  Suite  B, 

Santa  Fe.  N'M  87501.  Contact:  Michael 

Curtis.  Phone:  (505)  988-4143. 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

4/22/88). 
Inspector/Management  Planner 

(contingent  from  4/22/88). 

(4)(a)  Training  Provider:  Carpenters 
Apprenticeship  Training  School 
Address:  8505  Glen  Vista.  Houston.  TX 

77061.  Contact:  S.C.  Strunk.  Jr..  Phone: 

(713)  641-1011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/8/88). 

(5)(a)  Training  Provider  Certified 
Asbestos  Training  Institute.  Inc. 

Address:  4202  Argentina  Cir..  Pasadena. 
TX  77504.  Contact:  Maurice 
Hoffpowier.  Phone:  (713)  487-3155. 
(b)  Approved  Course: 
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Abatement  Worker  tconlingent  from  4/ 

20/88^ 

(6)(a)  Training  Provider:  Critical 
Environmental  Training  Center.  Inc. 
Address:  5815  Gulf  Freeway.  Houston, 

TX  77023.  Contact:  Charles  M. 

Flanders.  Phone:  (713)  921-8921. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/27/88). 
Contractor/Supervisor  (full  from  3/7/ 

88). 
Contractor/ Supervisor  Refresher  Course 

(full  from  10/27/88). 
Inspector/Management  Planner 

(contingent  from  4/15/88). 
Inspector/Management  Planner  (full 

from  10/27/88). 

(7Ka)  Training  Provider 
Environmental  Institute 
Address:  P.O.  Box  270278,  Dallas.  TX 

75227,  Contact:  R.  Michael  Whe«ler. 

Phone:  (214)  324-0774. 

(b)  Approved  Courses: 

Contractor/Super\'isor  (full  from  l/ll/ 

88). 
Inspector/Management  Planner  (full 

from  1/25/88). 

(8)(a)  Training  Provider: 
Environmental  Monitoring  Service.  Inc. 
(EMS) 
Address:  13008  Amarillo  Ave  Austin, 

TX  78729,  Contact:  Rick  Pruett,  Phone: 

(512]  335-9116. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(9)(a)  Training  Provider  Fort  Worth 
Ind«rpendent  School  District. 
.Address:  3210  West  Lancaster,  Fort 

Worth,  TX  76107.  Contact:  I!.D. 

Duncan,  Phone:  (817)  336-8311. 

(b)  Aproved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/27/88). 

(10)(a)  Training  Provider  GESCO 
Associates,  Inc. 
Address:  1501  Nonvood,  Suite  142, 

Hurst.  TX  76054-3638.  Contact:  Ed 

Kirch,  Phone:  (817)  268-4006. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  4/15/ 

87  to  8/19/87). 
Abatement  Worker  (full  from  8/20/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/16/88). 
Contractor/Supervisor  (contingent  from 

3/15/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/27/88). 


Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

27/88). 

(ll)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators,  Asbestos  Workers 
Union  Local  #22. 
.■\ddress:  3219  Pasadena  Blvd. 

Pasadena.  TX  77503.  Contact:  Owen 

Tilley.  Phone:  (713)  473-0888. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  lO/l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  3/22/87J. 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/87). 
Contractor/Supervisor  (contingent  from 

4/22/88). 

(12)(a)  Training  Provider  Lafayette 
Parish  School  Board  Asbestos  Training 
Program. 
Address:  P.O.  Drawer  2158.  Lafayette. 

LA  70502,  Contact:  Salvador  E.  Longo, 

Phone:  (504)  887-3740. 

[b]  Approved  Course: 
Contractor/Supervisor  (contingent  from 

7/21/88). 

(13)(a)  Training  Provider:  Lamar 
University,  Hazardous  Materials 
Program. 
Address:  P.O.  Box  10008,  Beaunwnt.  TX 

77710,  Contact:  Marion  Foster,  Phone: 

(409)  880-2369. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/88). 
Contractor/Supervisor  (contingent  from 

5/20/88). 
Contractor/S«per\'isor  Refresher  Course 

(contingent  from  10/24/88), 

(14Ka)  Training  Provider:  Little-Tex 
Insulation  Co..  Inc. 
Address;  911  North  Frio  St..  San 

Antonio,  TX  78207,  Contact:  Dan 

juepe.  Phone:  (512)  222-«094. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

l/8a^ 
Contractor/Supervisor  (contingent  from 

8/1/88). 

(15)(a)  Training  Provider:  Louisiana 
Laborers  Union-AGC  Training  Fund. 
Address:  P.O.  Box  376,  Livonia.  LA 

70755-0376.  Contact:  Jamie  Peers, 

Phone;  (504)  637-2311. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

15/88). 

(16)(a)  Training  Provider:  Louisiana 
State  University  Agricultural  and 
Mechanical  College. 


Address:  361  Pleasant  Hall,  Baton 

Rouge,  LA  70803-1520,  Contact: 

George  Smith.  Phone:  (504)  38a-6621. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/1/88). 
Contractor/Supervisor  (contingent  from 

10/6/87). 
Contractor/Supervisor  (full  from  4/7/ 

88). 
Inspector/Management  Plaimer  (full 

from  1/18/88). 
t,    (17){a)  Training  Provider  Meador- 
Wright  &  Associates.  Inc. 
Address:  5520  LB)  Freeway,  Suite  204. 

Dallas.  TX  75240.  Contact:  Paul  Teel 

Phone:  (214)  788-1804. 

(b)  Approved  Course: 
Inspector  (contingent  from  7/27/88). 

(18)(a)  Training ProviderlAoove- 
Norman  Area  Vocationat  Training 
SchooL 
Address:  4701  12th  Ave.,  NW.,  Norman. 

OK  73068.  Contact;  Frank  Coulter. 

Phone:  (405)  364-5763. 

|b)  Approved  Courses: 
Abatement  Worker  (full  from  3/3/86). 
Contractor/Supervisor  (full  from  3/3/ 

86). 
Inspector/Management  Planner 

(contingent  from  1/25/88). 
Inspector/Management  Planner  (fuU 

from  4/4/88). 

(19)(a)  Training  Provider  fiehonf 
Imel,  Inc. 
Address:  3900  Morrison  Crr.,  Norman, 

OK  73072,  Contact:  Deborah  Nelson, 

Phone:  (405)  364-3278. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

27/88). 

(20}(a)  Training  Provider  Ocrronor- 
McMahon.  Inc. 
Address:  1210  Riverbend  E)r.,  Suite  202, 

Dallas.  TX  75247.  Contact:  James  M. 

Walley.  Phone:  (214)  638-7322. 

(b)  Approved  Course: 
Abatement  Worker  (dontingent  from  7/ 
27/88).  i 

(21)(a)  Training  Provider 
Occupational  Safety  Training  Institute. 

Address:  9000  West  Bellfort,  Suite  440, 
Houston,  TX  77031.  Contact:  Eva 
Bonilla.  Phone;  (713)  270-6882. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 
27/88). 

Contractor/Supervisor  (contingent  from 
7/27/88). 

Inspector/Management  Planner 
(contingent  from  9/15/68). 

(22)(a)  Training  Provider  Region  6 
Environmental  Training. 


■■^. 


Address:  13900  I.H.  35  North.  Suite  2-1. 

Austin,  TX  78728.  Contact:  Andrew 

Ramvel,  Phone:  (512)  251-3637. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

7/27/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(23)(a)  Training  Provider  SETCO 
Safety,  ET. 
Address:  1308  Upland,  Houston.  TX 

77043.  Contact:  James  Hoffpauir. 

Phone:  (713)  468^393. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

7/27/88). 

(24)(a)  Training  Provider  Safely  & 
Health  Research  Institute.     ^' 
Address:  500  One  Gallery  Tower.  13355 

Noel  Rd..  P.O.  Box  612245.  Dallas.  TX 

75261,  Contact:  Ted  Davis.  Phone: 

(214)  3536. 

(b)  Approved  Courses: 
'    Abatement  Worker  (contingent  from 
*         9/12/88). 

Contractor/Supervisor  (contingent  from 

9/12/88). 
Inspector/Management  Planner 

(contingent  from  9/12/88). 

(25)(a)  Training  Provider:  Southwest 
Environmental  Institute. 
Address:  P.O.  Box  295,  Abilene,  TX 

79604.  Contact:  Tom  Dye,  Phone:  (915) 

691-0189. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

7/27/88). 

(26){a)  Training  Provider  Texas 
Engineering  Extension  Service  Building 
Codes  Inspection  Training  Div. 
Address:  Texas  A  &  M  University 

System,  College  Station.  TX  77843- 

8000,  Contact:  Richard  Thompson. 

Phone:  (409)  845-6682 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/28/87). 
Contractor/Supervisor  (interim  from  5/ 

26/86  to  9/13/87). 
Contractor/Supervisor  (full  from  9/14/ 

87). 
Inspector/Management  Planner  (full 

from  10/19/87). 

(27)(a)  Training  Provider  Tulane 
University.  School  of  Public  Health  and 
Tropical  Medicine.  Dept.  of 
Environmental  Health  Sciences. 
Address:  1430  Tulane  Ave.,  New- 
Orleans,  LA  70112.  Contact:  Shau- 

Wong-Chang,  Phone:  (504)  588-5374. 

(b)  Approved  Courses:  < 

Contractor/Supervisor  (interim  from  3/ 

17/87  to  9/14/87). 
Contractoi /Supervisor  (full  from  9/15/ 

87). 


Inspector/Management  Planner 

(contingent  from  5/20/88). 

(28)(a)  Training  Provider  University 
of  Arkansas  at  Little  Rock  Biology 
Department. 
Address:  33rd  &  University,  Little  Rock. 

AR  72204.  Contact:  Phyllis  Moore, 

Phone:(501)569-3270. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  4/20/88).) 

(29)(a)  Training  Provider  University 
of  Texas  at  Arlington  Bureau  of 
Engineering  Research. 
Address:  P.O.  Box  19020,  Arlington,  TX 

76019.  Contact:  Vic  Argento.  Phone: 

(817)  273-3694. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  7/14/ 

86). 
Contractor/Super\isor  Refresher  Course 

(full  from  9/26/88). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refreseher  Course  (full  from  9/26/88). 

(30)(a)  Training  Provider  Veltmann 
Engineering. 
Address:  2403  Emerson  Ct..  Midland 

79705,  Contact:  Clyde  Veltmann.     j 

Phone:  (915)  682-6072  11^ 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

7/27/88). 
Contractor/Supervisor  (contingent  from 

7lZ7lm). 

(31)(a)  Training  Provider:  Young 
Insulation  Group  of  Amarillo,  Inc. 
Address:  P.O.  Box  5098.  Amarillo.  TX 

79117.  Contact:  Dennis  C.  Clayton, 

Phone:  (806)  372-4329. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/27/88). 

Region  VII— Kansas  City,  KS 

Regional  Asbestos  Coordinator: 
Wolfgang  Brandner,  EPA  Region  VII,  728 
Minnesota  Ave.,  Kansas  City,  KS  66101. 
(913)  236-2834.  (FTS)  757-2834. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AGC — 
Eastern  Missouri  Laborers'  Joint 
Training  Fund. 


Address:  Rt.  1  Box  79H,  High  Hill.  MO 

63350,  Contact  Jerald  Pelker.  Phone: 

(314)  585-2391. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  1/19/88). 

(2)(a)  Training  Provider:  Aerostat 
Asbestos  Engineering  Consulting.  Inc. 
Address:  P.O.  Box  12037.  Kansas  City. 

KS  66112.  Contact:  Damir  Joseph 

Stimac,  Phone:  (913)  788-3307. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88). 
Contractor/Supervisor  (full  from  5/9/ 

88). 
Inspector/Management  Planner 

(contingent  from  3/14/88). 

(3)(a)  Training  Provider:  American 
Asbestos  Training  Center,  Ltd. 
Address:  529  West  First.  Monticcllo.  lA 

52310,  Contact:  Thomas  Haas,  Phone: 

(319)  465-5555. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/27/88). 
Contractor/Supervisor  (full  from  6/27/ 

88). 
Inspector/Management  Planner 

(contingent  from  10/26/88). 

(4)(a)  Training  Provider:  Asbestos 
Consulting  Testing  (ACT). 
Address:  14953  West  101st  Ter.,  Lenexa, 

KS  66215,  Contact:  Jim  Pickel,  Phone: 

(913)  492-1337. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/25/88). 
Contractor/Supervisor  (full  from  1/25/ 

88). 

(5)(a)  Training  Provider:  Chart 
Services,  Inc. 
Address:  4725  Merie  Hay  Rd.,  Suite  214, 

Des  Moines.  lA  50322,  Contact:  Mary 

A.  Finn.  Phone:  (515)  276-3642. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/17/87). 
Abatement  Worker  Refresher  Course 

(full  from  10/17/88). 
Contractor/Supervisor  (full  from  11/17/ 

87). 
Contractor/Super\isor  Refresher  Course 

(full  from  10/17/88). 
Inspector/Management  Planner  (full 

from  2/22/88). 

(6)(a)  Training  Provider  Construction 
Laborers  Building  Corporation. 
Address:  Box  34549.  Omaha,  NE  68134. 

Contact:  Jack  Budd,  Phone:  (402)  572- 

0826. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  6/14/88). 

(9)(a)  Training  Provider:  Enviro- 
Impact  Inspections. 
Address:  1515  North  Wason.  Suite  213. 

St.  Louis.  MO  63132,  Contact:  Denis 

Boles.  Phone:  (314)  426-0087. 
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(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Contractor/Supervisor  (contingent  from 

3/8/88). 

(8)(a)  Training  Provider: 
Environmental  Technology.  Inc. 
Address:  4315  Merriam  Dr..  Overland 

Park.  KS  66203.  Contact:  Mike 

Franano,  Phone:  (913)  236-504a 

(b)  Approved  Course: 
Abatement  Worker  (full  from  2/29/88). 

(9)(a)  Trainiog  Provider:  Flint  Hills 
Area  Vocational-Technical  School. 
Address:  3301  West  18th  Ave..  Emporia. 

KS  66801,  Contact  Jim  Krueger, 

Phone:  (316)  342-6404. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  3/7/88). 

(10){a)  Training  Provider  General 
Services  Administration  (GSA). 
Address:  1500  East  Bannister  Rd., 

Kansas  City,  MO  64131-308a  Contact: 

David  Treece — Sharon  Kersey.  Phone: 

(816)  926-5318. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  5/16/88). 

(ll)(a)  Training  Provider  Greater 
Kansas  City  Laborers  Training  Fund. 
Address:  8944  Kaw  Dr.,  Kansas  City,  KS 

66111,  Contact:  James  D.  Bamett, 

Phone:  (913)  441-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

15/88). 
Abatement  Worker  (full  from  5/2/88). 
Contractor/Supervisor  (full  from  5/2/ 

88). 

(12)(a)  Training  Provider  Hall- 
Kimbrell  Training  Center. 
Address:  2449  Iowa  St..  Suite  ^. 

Lawrence,  KS  66044.  Contact:  Alice 

Hart.  Phone:  (913)  749-2381. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  8/17/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/19/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/20/88). 
Contractor/Supervisor  (full  from  8/17/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/19/88). 
Contractor/ Supervisor  Refresher  Course 

(full  from  10/20/88). 
Inspector/Management  Planner  (full 

from  8/17/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

19/88). 
Project  Designer  (full  from  8/17/87). 
Project  Designer  Refresher  Course 

(contingent  from  9/19/88). 


{13)(a)  Training  Provider  Hazard 
Control  Training  Enterprises,  Inc. 
Address:  P.O.  Box  20594.  Wichita.  KS 
67208.  Contact:  Ms.  Karen  Alexander. 
Phone:  (316)  778-1153. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

14/88). 
Contractor/Supervisor  (contingent  from 
10/14/88). 

(14)(a)  Training  Provider  Insulators  & 
Asbestos  Workers  Midwest  States 
Health  &  Training  Council 
Address:  Rural  Route  #2,  Wahoo,  NE 
68066,  Contact:  Ray  Richmond.  Phone: 
(402)  443-4810. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/28/88). 
Contractor/Supervisor  (full  from  6/28/ 
88). 

(15)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  *1. 

Address:  3325  Hollenberg  Dr..  St.  Louis, 
MO  63044.  Contact:  James  Hagen, 
Phone:  (314)  291-7399. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/6/88). 
Contractor/ Supervisor  (full  from  4/16/ 
88). 

(16)(a)  Training  Provider  Iowa 
Laborer's  District  Council  Training 
Fund. 

Address:  5806  Meredith  Dr..  Des  Moines, 
lA  50322.  Contact:  Jack  G.  Jones, 
Phone:  (515)  272-6965. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

20/88). 
Abatement  Worker  (full  from  6/14/88). 
Contractor/Supervisor  (contingent  from 
10/14/88). 

(17)(a)  Training  Provider  Kansas 
Construction  Laborers'  Training  Trust 
Fund. 

Address:  2430  Marlatt  Ave.,  Manhattan, 
KS  66502,  Contact:  Fred  Tipton, 
Phone:  (913)  539-7902. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

15/88). 
Abatement  Worker  (full  from  5/2/88). 
Contractor/Supervisor  (full  from  5/2/ 
88). 

(18)(a)  Training  Provider  Living  Word 
College. 

Address:  2750  McKelvey  Rd.,  St  Louis, 
MO  63043,  Contact:  Donald  C. 
Femmer,  Phone:  (314)  291-2749. 
(b)  Approved  Course: 
Inspector/Management  Planner  (full 
from  4/18/88  to  5/2/88). 
(19)(a)  Training  Provider  MITON.  Inc. 


Address:  P.O.  Box  1582.  Branson,  MO 

656ia  Contact:  Tony  Williams.  Phone: 

(417)  335-6743. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  3/14/88). 

(20)(a)  Training  Provider  Map]e 
Woods  Community  College. 

Address:  10771  Ambassador  Dr.,  Kansas 

City,  MO  64133,  Contact:  James  C. 

Lauer,  Phone:  (816)  436-650a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Contractor/Supervisor  (full  from  3/28/ 

88). 
Inspector/Management  Planner 

(contingent  from  4/20/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 

{21)(a)  Training  Provider:  Mayhew 
Environmental  Training  Associates,  Inc., 
(META). 
Address:  P.O.  Box  1961.  Lawrence,  KS 

66044,  Contact:  Brad  Mayhew,  Phone: 

(913)  842-6382. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (contingent  from  10/ 

20/87). 
Contractor/Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Inspector/Management  Planner 

(contingent  from  8/8/88). 
Inspector/Management  Planner  (fufl 

from  8/8/88). 

(22)(a)  Training  Provider  Midwest 
Environmental  Testing  *  Training. 

Address:  3500  Northeast  Independence 

Ave.,  Lee's  Summit,  MO  64064, 

Contact:  Steve  Minshall,  Phone:  (816) 

525-6681. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88). 
Contractor/Supervisor  (full  fi^m  5/9/ 

88). 

(23)(a)  Training  Provider:  Professional 
Safety  &  Health  Consultants. 
Address:  1810  Craig  Rd.,  Suite  207.  St. 

Louis,  MO  63146,  Contact:  James  D. 

Hoag,  Phone:  (314)  275-7733. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  6/23/88). 

(24)(a)  Training  Provider  Ryckman's 
Emergency  Action  Consulting  Team 
(REACT). 
Address:  2208  Welsch  Industrial  Cl..  St. 

Louis,  MO  63146,  Contact:  D.  W. 

Ryckman.  Phone:  (314)  569-0991. 

(b)  Approved  Courses: 


Abatement  Worker  (full  from  7/26/88). 
Contractor/Supervisor  (full  from  7/26/ 

88). 

(25)(a)  Training  Provider  University 
of  Kansas  Division  of  Continuing 
Education. 
Address:  6600  College  Blvd..  Suite  315, 

Overland  Park,  KS  66211,  Contact: 

Lani  Himegarner.  Phone:  (913)  491- 

0181. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Contractor/Supervisor  (interim  from  6/ 

1/85  to  7/26/87). 
Contractor/Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  7/27/ 

88). 
Inspector/Management  Planner  (full 

from  6/15/88). 

Region  VIII— Denver,  CO 

Regional  Asbestos  Coordinator:  David 
Combs,  [8AT-TS1,  EPA.  Region  VIII,  1 
Denver  Place,  999-18th  St.,  R.  1300, 
Denver,  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VIII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Colorado 
State  University  Dept.  of  Industrial 
Sciences,  Office  of  Research, 
Development  &  Training. 
Address:  Fort  Collins,  CO  80523, 

Contact:  Birgit  Wolff,  Phone:  (303) 

491-1551. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

23/88). 
Inspector/Management  Planner 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 

(2)(a)  Training  Provider:  Colorado 
Training  Institute. 
Address:  1210  East  Colfax,  Suite  306, 

Denver,  CO  80218,  Contact:  Peter 

Amory.  Phone:  (303)  860-0574. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(3)(a)  Training  Provider  Energy 
Insulation,  Inc.  (EII). 
Address:  P.O.  Box  1996.  Casper.  WY 

82602,  Contact:  David  K.  Fox,  Phone: 

(307)  473-1247. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  (full  from  6/22/88). 

(4)(a)  Training  Provider:  Envir-o-tech. 
Address:  300  Moore  Ln.,  Billings,  MT 

59102,  Contact:  Les  Nelson,  Phone: 

(800)  225-4899. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 

(5)(a)  Training  Provider  Hager 
Laboratories,  Inc. 
Address:  11234  East  Caley  Ave.,  Unit  A. 

Englewood,  CO  80111,  Contact:  Steve 

Herron,  Phone:  (303)  790-2727. 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  3/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  (full  from  3/28/ 

88), 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

(contingent  from  4/20/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

7/88). 

(6)(a)  Training  Provider:  Industrial 
Health,  Inc. 
Address:  640  East  Wilmington  Ave.,  Salt 

Lake  City,  UT  84106.  Contact:  Donald 

E.  Marano.  Phone:  (801)  466-2223. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

4/22/88). 

(7)(a)  Training  Provider:  Major  Safety. 
Inc. 
Address:  6390  Joyce  Dr..  *201,  Golden, 

CO  80403.  Contact:  Tom  Major,  Phone: 

(303)  424-7874. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

28/88). 
Contractor/Supervisor  (contingent  from 

1/28/88). 
Inspector/Management  Planner 

(contingent  from  1/2/88). 
Project  Designer  (contingent  from  1/22/ 

88). 

(^(a)  Training  Provider:  Midwest 
Asbestos  Consultants.  Inc.  (MAC). 
Address:  Box  1708,  Fargo.  ND  58107, 

Contact:  Jerry  Day.  Phone:  (701)  280- 

2286. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 

(9J(a)  Training  Provider:  Misers 
Inspection  &  Training,  Inc. 
Address:  1600  South  Cherokee  St.. 

Denver,  CO  80223,  Contact:  Michael 

DiRito,  Phone:  (303)  761-8860 


(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  7/5/88). 
Contractor/Supervisor  (contingent  from 

6/17/88). 
Contractor/Supervisor  (full  from  7/5/ 

88). 

(10)(a)  Training  Provider  NATEC 
International. 
Address:  2761  West  Oxford  Ave.,  *7, 

Englewood,  CO  80110.  Contact:  James 

Maxwell,  Phone:  (303)  825-6513. 

(b)  Approved  Course: 
Abatement  worker  (contingent  fron  4/ 

15/88). 

(ll)(a)  Training  Provider:  Northern 

Engineering  &  Testing,  Inc. 
Address:  600  South  25th  St.,  P.O.  Box 

30615,  Billings.  MT  59107,  Contact: 

Kathleen  A.  Smit.  Phone:  (406)  248- 

9161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

1/87). 
Abatement  Worker  (full  from  12/8/87). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(12)(a)  Training  Provider  Power 
Masters,  Inc. 
Address:  13205  South  State  St..  Draper. 

UT  84020,  Contact:  Debora  Bastian. 

Phone:  (801)571-9321. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

13/88). 

(13)(a)  Training  Provider:  Precision 
Safety  &  Services,  Inc. 
Address:  1245  Windemaker  Ln., 

Colorado  Springs,  CO  80907,  Contact: 

James  R.  Maples,  Jr.,  Phone:  (719)  593- 

8596. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  8/ 

11/88). 

(14)(a)  Training  Provider:  R.S. 
Christiansen  Asbestos  Consultant. 

Address:  4980  Holladay  Blvd..  Salt  Lake 

City.  UT  84117,  Contact:  R.S. 

Christiansen,  Phone:  (801)  277-2323. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

29/88). 

(15)(a)  Training  Provider:  Rocky 
Mountain  Center  for  Occupational  and 
Environmental  Health,  University  of 
Utah. 
Address:  Building  512,  Salt  Lake  City. 

UT  84112  Contact:  Jeffery  Lee,  Phone: 

(801)  581-5710. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

10/1/87). 
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Contractor/Supervisor  (full  from  11/16/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/6/88). 
Inspector/Management  Planner 

(contingent  from  12/23/87). 
Inspector/Management  Planner  (full 

from  2/8/88). 

(16)(a)  Training  Provider:  South 
Dakota  State  University  College  of 
Engineering. 
Address:  Box  2218.  Brookings,  SD  57007- 

0597,  Contact:  James  Ceglian,  Phone: 

(605)  688-4101. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

5/18/88). 
Inspector/Management  Planner 

(contingent  from  5/18/88). 

Region  IX — San  Francisco,  CA       " 

Regional  Asbestos  Coordinator:  ]o 
Ann  Semones,  [T-52J,  EPA,  Region  IX, 
215  Fremont  St.,  San  Francisco,  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IX  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Center  for 
Accelerated  Learning. 
Address:  400  Buck  Ave..  Suite  G, 

Vacaville.  CA  95688.  Contact:  David 

Esparza.  Phone:  (707)  446-7996. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  6/30/88). 

(2)(a)  Training  Provider:  Dan  Napier  & 
Associates. 
Address:  15342  Hawthorne  Blvd..  Suite 

207.  P.O.  Box  1540.  Lawndale.  CA 

90260-6440.  Contact:  Dan  Napier. 

Phone:  (213)  644-1924. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

1/15/88). 

(3)(a)  Training  Provider:  Diagnostic 
Engineering.  Inc. 
Address:  50  East  Foothill  Blvd..  Arcadia. 

CA  91006.  Contact:  Jane  P.  Rowcliffe, 

Phone:  (818)  447-5216. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

10/27/88). 
Contractor/Supervisor  (contingent  from 

6/27/88). 
Inspector/Management  Planner 

(contingent  from  6/27/88). 

(4)(a)  Training  Provider: 
Environmental  Sciences. 


Address:  375  South  Meyer.  Tucson,  AZ 

85701,  Contact:  Paula  Keyes,  Phone: 

(602)  792-0097. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  9/29/87). 
Inspector/Management  Planner  (full 

from  10/5/87). 

(5)(a)  Training  Provider:  Excel 
Environmental,  Inc. 
Address:  739  Allston  Way.  Berkeley.  CA 

94710,  Contact:  Otis  Wong,  Phone: 

(415)  548-^300. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

12/28/87). 
Contractor/Supervisor  (contingent  from 

5/26/88). 

(6)(a)  Training  Provider:  Hawaii 
Laborers*  Training  School. 

Address:  P.O.  Box  457,  Aiea.  HI  96701, 

Contact:  Norman  Jimeno,  Phone:  (808) 

488-6161. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

5/27/88). 

(7)(a)  Training  Provider:  Hess  &  Hess 
Construction,  Inc. 
Address:  8627  East  Center  St.,  P.O.  Box 

228.  Mokelumne  Hill.  CA  95245. 

Contact:  Lee  Hess.  Phone:  (209)  286- 

1472. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(8)(a)  Training  Provider:  Insulators 
and  Asbestos  Industry  of  Northern 
California. 
Address:  2829  Fillmore  St..  Alameda.  CA 

94501.  Contact:  Michael  R.  Mellin, 

Phone:  (415)  522-7048. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

5/27/88). 

(9)(a)  Training  Provider:  International 
Technology  Corporation. 
Address:  336  West  Anaheim  St., 

Wilmington,  CA  90744,  Contact:  Keith 

Soebe,  Phone:  (213)  830-1781. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

12/24/87). 
Contractor/Supervisor  (contingent  from 

4/15/88). 

(10)(a)  Training  Provider:  KELLGO 
Training  Institute. 
Address:  44814  Osgood  Rd.,  Fremont, 

CA  94539,  Contact:  Charles  W. 

Kellogg,  Phone:  (415)  651-7401. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

6/1/88). 
Contractor/Supervisor  (contingent  from 

7/20/88). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 

(ll)(a)  Training  Provider:  Laborers 
Training  &  Retraining  Trust  Fund  for 
Northern  California. 
Address:  21321  San  Ramon  Valley  Blvd.. 

San  Ramon,  CA  94583.  Contact: 

Marvin  D.  Johnson.  Phone:  (415)  828- 

2513. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from 

6/13/88). 

(12)(a)  Training  Provider:  Laborers 
Training  &  Trust  Fund  for  Southern 
California. 
Address:  P.O.  Box  76.  Anza,  CA  92306- 

0076,  Contact:  Mary  Lacy,  Phone:  (714) 

763-4341. 

(b)  Approved  Course:  Abatement 
Worker  (contingent  from  6/30/88). 

(13)(a)  Training  Provider:  Lehr 
Training  Institute. 

Address:  1431  Warner  Ave..  Tustin.  CA 

92680.  Contact:  Susan  Patnode.  Phone: 

(714)  259-1575. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

2/16/88). 
Contractor/Supervisor  (contingent  from 

2/16/88). 
Inspector/Management  Planner 

(contingent  from  10/31/88). 

(14)(a)  Training  Provider:  MED-TOX 
Associates.  Inc. 
Address:  1431  Warner  Ave..  Suite  A, 

P.O.  Box  2054.  Tustin.  CA  92681. 

Contact:  Linda  Cassidy,  Phone:  (714) 

259-0620. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

12/16/88). 
Contractor/Supervisor  (contingent  from 

2/16/88). 
Inspector  (contingent  from  6/1/88). 

(15)(a)  Training  Provider:  National 
Abatement  Technology  Employment 
Center  (NATEC). 

Address:  13692  Newhope  Ave..  Garden 
Grove,  CA  92643,  Contact:  Ronald 
Sandlin,  Phone:  (714)  530-0407. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 
30/87). 

Contractor/Supervisor  (contingent  from 
12/30/87). 
(16)(a)  Training  Provider:  National 

Institute  for  Asbestos  &  Hazardous 

Waste  Training. 

Address:  1019  West  Manchester  Blvd.. 
Inglewood,  CA  90301,  Contact:  Jim 
McFarland,  Phone:  (213)  645-4516. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/87). 


Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/Supervisor  (full  from  12/7/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/88). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 

(17)(a)  Training  Provider:  Pacific 
Asbestos  Information  Center  U.C. 
Extension. 
Address:  2223  Fulton  St.,  Berkeley,  CA 

94720,  Contact:  Debra  Dobbin.  Phone: 

(415)  643-7143. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  2/2/ 

87). 
Contractor/Supervisor  Refresher 

Course  (contingent  from  10/19/88). 
Inspector/Management  Planner  (full 

from  11/16/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

19/88). 

(18){a)  Training  Provider:  San  Diego 
County  District  Council  of  Carpenters. 
Address:  4665  Mercury  St.,  San  Diego, 

CA  92111,  Contact:  Otis  Kunz,  Phone: 

(619)  571-6977. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(19)(a)  Training  Provider:  The 
Asbestos  Institute. 
Address:  2701  East  Camelback  #381, 

Phoenix,  AZ  85016,  Contact:  WiUiam 

T.  Cavness,  Phone:  (602)  381-0896. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from 

6/30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

6/13/88). 
Inspector/Management  Planner 

(contingent  from  6/17/88). 

(20)(a)  Training  Provider:  University 
of  Southern  California  Institute  of  Safety 
&  Systems  Management. 
Address:  University  Gardens,  3500 

South  Figueroa  #202,  Los  Angeles.  CA 

90007,  Contact:  James  O.  Pierce. 

Phone:  (213)  743-6523. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  7/27/88). 

Region  X— Seattle.  WA 

Regional  Asbestos  Coordinator: 
Walter  Jasper.  EPA.  Region  X.  1200 
Sixth  Ave.  (AT-083).  Seattle.  WA  98101. 
(206)  442^762.  (FTS)  399-2870. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 


under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  X  training  courses  and  contact 
points  for  each  are  as  follows: 

(l)(a)  Training  Provider:  Asbestos 
Services  International. 
Address;  12360  Southwest  Butner  Rd.. 

Portland.  OR  97225-5818,  Contact: 

Robert  E.  Hasting.  Phone:  (503)  644- 

0246. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  8/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from 

10/31/88). 
Project  Designer  (contingent  from  10/ 

31/88). 

(2)(a)  Training  Provider:  Certified 
Industrial  Hygiene  Services.  Inc. 
Address:  911  Western  Ave..  Suite  206, 

Seattle,  WA  98104,  Contact:  Eileen 

Kirkpatrick,  Phone:  (206)  783-9506. 

(b)  Approved  Course: 
Inspector  (contingent  from  3/25/88). 

(3)(a)  Training  Provider:  Engineering 
Continuing  Education.  University  of 
Washington. 
Address:  GG-13,  Seattle,  WA  98195, 

Contact:  Creighton  Depew,  Phone: 

(206)  543-5339. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/8/88). 

(4) (a)  Training  Provider: 
Environmental  Health  Sciences,  Lake 
Washington  Vo-Tech. 
Address:  11605  132nd  Ave..  NE.. 

Kirkland.  WA  98304.  Contact:  Dave 

Rodewald,  Phone:  (206)  828-5643. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  4/11/88). 

(5)(a)  Training  Provider: 
Environmental  Management.  Inc. 
Address:  P.O.  Box  91477,  Anchorage,  AK 

99509,  Contact:  Kenneth  Johnson, 

Phone:  (907)  272-8056. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  4/18/88). 

(6)(a)  Training  Provider:  Hazcon,  Inc.. 
Health  Hazard  Control  Services. 
Address:  5950  6th  Ave.,  S..  Suite  216. 

Seattle,  WA  98108,  Contact:  Mike 

Krause,  Phone:  (206)  763-7364. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  3/1/88). 


Inspector/Management  Planner  (full 

from  4/4/88). 

(7)(a)  Training  Provider:  Heavey 
Engineers,  Inc. 
Address:  113  Russell  St..  P.O.  Box  832. 

Stevenson.  WA  98648,  Contact:  Robert 

T.  Taylor,  Phone:  (509)  427-8936. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  b/2/88). 
Inspector/Management  Planner  (full 

from  6/24/88). 

(8)(a)  Training  Provider:  Heavey 
Engineers,  Inc. 
Address:  113  Russell  St..  Stevenson.  WA 

98648-0832,  Contact:  Robert  Taylor. 

Phone:  (509)  427-8936. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  6/6/88). 

(9)(a)  Training  Provider:  Northwes. 
Envirocon,  Inc. 

Address:  181  A  St..  Washougal.  WA 

98671,  Contact:  Randy  Hall,  Phone: 

(206)  835-«576. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/13/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 

(10)(a)  Training  Provider  PBS 
Environmental  Building  Consultant,  Inc. 
Address:  1220  South  West  Morrison, 

Portland.  OR  97205,  Contact:  John 

Perkins,  Phone:  (503)  248-1939. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  3/14/88). 

(ll)(a)  Training  Provider:  University 
of  Alaska,  Mining  and  Petroleum 
Training  Services. 
Address:  155  Smith  Way,  Suite  104, 

Soldotna,  AK  99669.  Contact:  Dennis 

D.  Steffy,  Phone:  (907)  262-2788. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/16/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 

V.  List  of  EPA- Accredited  Polarized 
Light  Microscopy  (PLM)  Laboratories 

A.  Background 

Section  206(d)  of  Title  II  states  that 
EPA  must  provide  for  the  development 
of  an  accreditation  program  through  the 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards  (NBS)  for 
laboratories  conducting  analysis  of  bulk 
samples  of  asbestos-containing 
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materials.  NIST  began  initial 
evaluations  of  enrolled  laboratories  in 
October  1988  and  will  accredit  PLM 
laboratories  in  the  spring  of  1989.  To 
provide  LEAs  with  a  listing  of 
accredited  laboratories  until  NIST 
completes  its  laboratory  evaluations, 
EPA  established  the  "Interim  Asbestos 
Bulk  Sample  Analysis  Quality 
Assurance  Program."  EPA  announced 
the  program  in  the  Federal  Register  of 
September  30. 1987  (52  FT*  33470). 

The  following  listing  includes 
commercial  and  noncommercial 
laboratories  which  have  successfully 
participated  in  the  April  1988  round  of 
the  EPA  Interim  Asbestos  Bulk  Sample 
Analysis  Quality  Assurance  Program. 
Laboratories  labeled  as 
"noncommercial"  neither  solicit  nor 
accept  for  analysis  bulk  samples  from 
the  general  public.  These  laboratories 
are  typically  associattd  with  private 
corporations,  universities,  and  State  and 
local  health  agencies  and  have 
requested  to  be  included  in  this  listing. 

B.  Expiration  of  EPA  Interim 
Accreditation 

Expiration  of  a  laboratory's  EPA 
interim  accreditation  may  occur  in  one 
or  two  ways.  First,  if  the  laboratory  did 
not  complete  the  final  application 
procedure  for  the  NIST  NVLAP  by 
September  30, 1988.  the  laboratory's 
interim  EPA  accreditation  will  expire  on 
January  12. 1989.  Second,  if  a  laboratory 
did  complete  the  final  application 
procedure  for  the  NIST  NVLAP  by 
September  30. 1988.  the  laboratory  will 
maintain  its  EPA  interim  accreditation 
until  NIST  either  accredits  the 
laboratory  in  the  spring  of  1989  or 
determines  the  laboratory  is  deficient  in 
some  aspect  of  the  evaulation.  (The 
deficiency  could  occur  prior  to  January 
12. 1989).  It  is  important  for  LEAs  to  note 
that  a  deficiency  may  be  found  by  NIST 
at  any  point  in  the  evaluation.  If  a  major 
deficiency  is  found.  NIST  will  notify 
£PA,  and  EPA  will  remove  the 
laboratory's  interim  accreditation. 
Removal  of  a  laboratory's  accreditation 
by  EPA  will  be  performed  immediately 
upon  notification  by  NIST.  Laboratories 
which  did  not  meet  the  September  30. 
1988,  deadline  will  also  be  removed 
from  the  listing  of  accredited 
laboratories  when  their  accreditation 
expires  on  January  12, 1989. 

Up-to-date  listings  of  laboratories  will 
be  issued  to  the  EPA  Regions  and 
AHERA  State  Designees  as  EPA 
accredited  laboratories  are  deleted  due 
to  deficiencies  or  new  labs  are  added 
following  NIST  accreditation.  LEAs  may 
also  phone  (202)  554-1404  for  copies  of 
current  listings.  In  determining  whether 
a  laboratory  is  accredited,  an  LEA 


should  contact  the  laboratory  to  confirm 
the  laboratory's  current  standing  in  the 
NIST  evaluation  process  and  the  local 
EPA  Regional  Asbestos  Coordinator 
(RAC)  or  AHERA  State  Designee.  The 
current  listing  of  laboratories  may  be 
consulted  for  a  source  of  local 
laboratories;  however,  since  NIST  has 
begun  it  evaluations,  the  list  will  change 
prior  to  the  next  published  listing  of 
accredited  laboratories.  LEAs  must 
consult  EPA  Regions  or  State  AHERA 
Designees  and  the  laboratory  to 
determine  the  most  accurate  status  of 
the  laboratory's  accreditation. 

EPA  Accredited  Commercial  PLM 
Laboratories 

Region  I — Boston.  MA 

Regional  Asbestos  Coordinator:  Don 
Mackie,  EPA,  Region  I,  Air  and 
Management  Division  (APT-2311).  JFK 
Federal  Building.  Boston,  MA  02203. 
(617)  565-3273  (FTS)  835-3273. 

(1)  Laboratory:  ACMAT. 
Address:  116  Stoner  Dr..  West  Hartford. 

CT  06107.  Contact:  Arthur  C.  Cosmas. 
Phone:  (203)  289-6493. 

(2)  Laboratory:  AXIOM  Laboratories. 
Address:  97  Ocean  Dr..  E..  Stamford.  CT 

06902,  Contact:  Sally  E.  Reffner, 
Phone:  (203)  356-8977. 

(3)  Laboratory:  Aetna  Life  &  Casualty, 
Engineering  Department  WlOl. 
Address:  151  Farmington  Ave.,  Hartford, 

CT  06156,  Contact:  Edward  B.  Engel, 
Phone:  (203)  683-3665. 

(4)  Laboratory:  Air  Quality 
Consultants. 

Address:  406  Libbey  Parkway, 
Weymouth,  MA  02189,  Contact:  John 
E.  O'Malley,  Phone:  (617)  337-7320. 

(5)  Laboratory:  Alliance  Technologies 
Corp.,  Air  Quality  Assessments. 
Address:  213  Burlington  Rd.,  Medford, 

MA  01730,  Contact:  David  R.  Cogley. 
Phone:  (617)  275-5444. 

(6)  Laboratory:  Analytical  Testing 
Services. 

Address:  180  Weeden  St.,  Pawlucket,  RI 
02860-1804,  Contact:  Robert  F. 
Weisberg.  Phone:  (401)  723-7978. 

(7)  Laboratory:  Applied  Occupational 
Health  Systems. 

Address:  29  River  Rd.,  Suite  18,  Concord, 
NH  03301.  Contact:  Richard  R. 
Kretovich,  Phone:  (603)  228-3610. 

(8)  Laboratory:  Axiom  Laboratories. 
Address:  97  Ocean  Dr.,  E.,  Stamford,  CT 

06904,  Contact:  John  A.  Reffner, 
Phone:  (203)  348-8098. 

(9)  Laboratory:  Balsam  Environmental 
Consultants.  Inc. 


Address:  59  Stiles  Rd.,  Salem,  NH  03079, 
Contact:  Tara  E.  Smith,  Phone:  (603) 
893-0616. 

(10)  Laboratory:  Barnes  and  Jarvis, 
Inc. 

Address:  216  Tremont  St.,  Boston.  MA 
02116,  Contact:  Linda  Goudreau. 
Phone:  (617)  542-6521. 

(11)  Laboratory:  Baron  Consulting  Co.. 
Analytical  Services. 

Address:  P.O.  Box  663.  Orange.  CT 
06477.  Contact:  Harry  Agahigian. 
Phone:  (203)  874-5678. 

(12)  Laboratory:  Briggs  Associates. 
Inc. 

Address:  400  Hingham  St..  Rockland. 
MA  02370.  Contact:  James  Litrides. 
Phone:  (617)  871-6040. 

(13)  Laboratory:  Brooks  Laboratories. 
Inc. 

Address:  44  Codfish  Lane.  Weston.  CT 
06883.  Contact:  Margaret  Y.  Brooks, 
Phone:  (203)  226-6970. 

(14)  Laboratory:  CON-TEST,  Inc. 

Address:  126  Shaker  Rd.,  East 
Longmeadow,  MA  01028,  Contact: 
Thomas  E.  Veratti,  Phone:  (413)  525- 
1198. 

(15)  LoAora^ory;  CT  State  Dept.  of 
Health  Lab. 

Address:  P.O.  Box  1689,  Hartford,  CT 
06101.  Contact:  Janet  B.  Kapish. 
Phone:  (203)  566-5626. 

(16)  Laboratory:  Certified  Engineering 
&  ifesting  Co..  Inc. 

Address:  25  Mathewson  Dr..  Weymouth, 
MA  02189.  Contact:  Glenn  Sylvester. 
Phone:  (617)  337-7887. 

(17)  Laboratory:  Certified  Engineering 
&  Testing  Co..  Inc 

Address:  400  Smith  St.,  Providence,  RI 
02908.  Contact:  Deborah  A.  Pereira. 
Phone:  (401)  831-9090. 

(18)  Laboratory:  Chem  Scope  Inc. 
Address:  P.O.  Box  389,  Fair  Haven 

Station,  New  Haven,  CT  06513. 
Contact:  Ronald  D.  Arena.  Phone: 
(203)  468-0055. 

(19)  Laboratory:  Covino 
Environmental  Consultants.  Inc. 
Address:  12  Walnut  Hill  Park,  Woburn. 

MA  01801,  Contact:  Samuel  J.  Covino, 
Jr..  Phone:  (617)  933-2555. 

(20)  Laboratory:  Dennison 
Environmental.  Inc. 

Address:  35H  Industrial  Pkwy..  Woburn, 
MA  01801,  Contact:  James  E. 
Dennison.  Phone:  (617)  932-9400. 

(21)  Laboratory:  EHL  Division  of 
Cigna  Corp. 

Address:  94  Murphy  Rd..  Hartford,  CT 
06114,  Contact:  Jim  Kenny.  Phone: 
(203)  522-3814. 


(22)  Laboratory:  ESA  Laboratories. 
Address:  43  Wiggins  Ave.,  Bedford,  MA 

01730,  Contact:  Reg  Griffin.  Phone: 
(617)  275-0100. 

(23)  Laboratory:  Eastern  Analytical 
Laboratories,  Inc. 

Address:  149  Rangeway  Rd.,  North 
Billerica,  MA  01862.  Contact:  Drew 
Killius,  Phone:  (617)  272-5212. 

(24)  Laboratory:  Enviro-Lab,  Inc. 
Address:  154  Grove  St.,  Chicopee,  MA 

01020.  Contact:  Peter  R.  Tuttle.  Phone: 
(413)  592-0030. 

(25)  Laboratory:  Enviromed  Services. 
Inc. 

Address:  25  Science  Park.  New  Haven. 
CT  06511.  Contact:  William  G. 
Oldman.  Phone:  (203)  786-5580. 

(26)  Laboratory:  Environmental 
Associates.  Inc. 

Address:  1222  Fairfield  Ave..  Bridgeport. 
CT  06605.  Contact:  Ralph  B.  Wiech. 
Phone:  (203)  368-6064. 

(27)  Laborator}':  Environmental  Field 
Services.  Inc. 

Address:  63  Elm  St..  Topsham.  ME 
04086.  Contact:  Joanna  L  Eaton. 
Phone:  (207)  725-4112. 

(28)  Laboratory:  Envirosciences.  Inc. 
Address:  220  Tollga^e  Rd..  Warwick.  RI 

02886.  Contact:  Theodore  Lemek. 
Phone:  (401)  737-0633. 

(29)  Laboratory:  Hitchcock  Gas 
Engine  Co. 

Address:  50  Cross  St.,  Bridgeport.  CT 
06610.  Contact:  John  F.  Sieckhaus, 
Phone:  (203)  334-4812. 

(30)  Laboratory:  Hub  Testing 
Laboratory. 

Address:  95  Beaver  St.,  Waltham,  MA 
02154.  Contact:  Fred  Boyle.  Phone: 
(617)  893-8330. 

(31)  Laboratory:  Hunier 
Environmental  Sciences.  Inc. 
Address:  P.O.  Box  284.  Lincoln.  MA 

01773,  Contact:  W.  Bruce  Hunter. 
Phone:  (617)  259-0800. 

(32)  Laboratory:  Hygeia,  Inc. 
Address:  303  Bear  Hill  Rd.,  Waltham. 

MA  02154.  Contact:  John  R.  Pilling. 
Phone:  (617)  647-9475. 

(33)  Laboratory:  Hygenix,  Inc. 
Address:  40  Hoyt  St.,  Stamford,  CT 

06905,  Contact:  Robert  C.  Brown. 
Phone:  (203)  324-2222. 

(34)  Laboratory:  Hygienelics 
Analytical  Services.  Inc. 

Address:  150  Causeway  St..  Boston.  MA 
02114.  Contact:  Jack  Vee.  Sr..  Phone: 
(617)  723-4664. 

(35)  Laboratory:  Industrial  Hygiene/ 
New  England 

Address:  P.O.  Box  947.  Kennebunk.  ME 
04043,  Contact:  Thomas  F.  Hatch, 
Phone:(207)985-6110. 


(36)  Laboratory:  Kaselaan  &  D'Angelo 
Asso.,  Inc. 

Address:  500  Victory  Rd.,  Marina  Bay 
N.,  Quincy,  MA  02171.  Contact:  Louis 
P.  Solebello.  Jr..  Phone:  (617)  523-2211. 

(37)  Laboratory:  Liberty  Mutual 
Insurance  Co..  Analytical  Laboratory 
Address:  71  Frankland  Rd..  Hopkinton. 

MA  01748.  Contact:  Kenneth  J.  Muzal. 
Phone:  (617)  435-9061. 

(38)  Laboratory:  MICROTHERM 

Address:  P.O.  Box  7.  Walthan  MA  02254. 
Contact:  Arthur  M.  Coates.  Phone: 
(617)  891-1113. 

(39)  Laboratory:  MMR.  Inc. 
Address:  P.O.  Box  810.  241  West 

Boylston  St..  West  Boylston.  MA 
01583.  Contact:  Donald  Pellegrino. 
Phone:  (617)  835-6262. 

(40)  Laboratory:  Massachusetts 
Institute  of  Technology.  Industrial 
Hygiene  Office 

Address:  77  Massachusetts  Ave..  Rm. 
20C-404.  Cambridge.  MA  02139. 
Contact:  Bonnie  L.  Weeks.  Phone: 
(617)  253-2596. 

(41)  Laboratory:  Mystic  Air  Quality 
Consultants.  Inc. 

Address:  1085  Buddington  Rd..  Groton. 
CT  06340.  Contact:  Christopher  J. 
Eident.  Phone:  (203)  449-8903. 

(42)  Laboratory:  New  England  Testing 
Lab..  Inc. 

Address:  1254  Douglas  Ave..  North 
Providence.  RI  02904-5392.  Contact: 
Robert  T.  Legere  Phone:  (401)  353- 
3420. 

(43)  Laboratory:  Northeast 
Environmental  Testing  Lab.,  Inc. 
Address:  51  Sockanossett  Crossroads, 

Cranston.  RI  02910,  Contact:  Carmine 
J.  Spinella,  Phone:  (401)  785-1720. 

(44)  Laborator}':  Northeast  Research 
Institute.  Inc. 

Address:  309  Farmington  Ave..  Suite  A- 
100,  Farmington.  CT  06032.  Contact: 
Linda  Hemsen.  Phone:  (203)  677-9666. 

(45)  Laboratory:  Northeast  Test 
Consultants 

Address:  587  Spring  St.,  Westbrook.  ME 
04092.  Contact:  Stephen  Broadhead. 
Phone:  (207)  854-3939. 

(46)  Laboratory:  R.  I.  Analyticaf 
Laboratories.  Inc.  - 
Address:  231  Elm  St..  Warwick.  RI 

02886.  Contact:  Anthony  E.  Perrotti. 
Phone:  (401)  467-2452. 

(47)  Laboratory:  Shelburne 
Laboratories.  Inc. 

Address:  P.O.  Box  458.  Shelburne.  VT 
05482,  Contact:  Robert  J.  Emerson, 
Phone:  (802)  985-3379. 

(48)  Laboratory:  TRC  Environmental, 
Consultants.  Ina  ( 


Address:  600  Connecticut  Blvd..  East 
Hartford,  CT  06108,  Contact:  Paul 
Hunt,  Phone:  (203)  289-8631. 

(49)  Laboratory:  The  Hartford 
Insurance  Group.  Environmental 
Sciences  Lab 

Address:  Hartford  Plaza.  Hartford.  CT 
06115,  Contact:  Stephan  W.  Campbell, 
Phone:  (203)  547-4557. 

(50)  Laboratory:  The  Hartford  Steam 
Boiler  I  &  I  Co.  Environmental  Services 
Laboratory 

Address:  One  State  St..  Hartford.  CT 
06102,  Contact:  Floyd  B.  Parsons.  Jr.. 
Phone:  (203)  722-5476. 

(51)  Laboratory:  The  Water  Works 
Laboratories 

Address:  60  Elmhill  Ave..  Leominster. 
MA  01453,  Contact:  Eric  J.  Koslowski. 
Phone:  (617)  534-1444. 

(52)  Laborator}':  Travelers  Insurance- 
Engr.  Lab. 

Address:  248  Constitution  Plaza, 
Hartford,  CT  06183,  Contact:  Amita 
Sanghvi,  Phone:  (203)  277-7533. 

Region  II — Edison,  NJ 

Regional  Asbestos  Coordinator 
Arnold  Freiberger,  EPA,  Region  II. 
Woodbridge  Ave.,  Raritan  Depot.  Bldg. 
10,  (ES-PTS),  Edison,  NJ  08837.  (201) 
321-6668.  (FTS)  340-6671. 

(1)  Laborator}-:  AMA  of  New  York/ 
New  Jersey.  Inc. 

Address:  Suite  307. 1090  King  George's 
Post  Rd..  Edison.  NJ  08837-3728. 
Contact:  Robert  M.  Powell,  Phone: 
(201)417-0660. 

(2)  Laborator}-:  ASTECO,  Inc. 
Address:  P.O.  Box  2204,  Niagara 

University,  NY  14109,  Contact:  Fred 
Smith,  Phone:  '(716)  297-5992. 

(3)  Laborator}':  ATC  Environmental. 
Inc. 

Address:  104  East  25th  St..  New  York, 
NY  10010.  Contact:  Robert  Adamson. 
Phone:  (212)  353-8280. 

(4)  Laborator}-:  Adelaide 
Environmental  Health  Associates. 
Address:  61  Front  St.,  Binghamlon,  NY 

13905-4705,  Contact:  Brian  Donnelly/ 
Steve  Karpinski,  Phone:  (607)  722- 
6839. 

(5)  Laborator}':  Adelaide 
Environmental  Health  Associates. 
Address:  117  East  Pond  Rd..  Suite  200, 

White  Plains,  NY  10601,  Contact: 
Ernest  Coon.  Phone:  (914)  949-3109. 

(6)  Laborator}^:  Alpha  Environmental. 
Inc. 

Address:  27  Gerritsen  Ave..  Bayport,  NY 
11705.  Contact:  Scott  B.  Mosher. 
Phone:  (516)  472-3499. 
(6)  Laborator}':  Alternative  Ways.  Inc. 
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Address:  P.O.  Box  1147. 100  Essex  Rd^ 
Bellmawr.  NJ  08031.  Contact:  John 
Luxford,  Phone:  (609)  933-3300. 

(8)  Laboratory:  Ambient  Labs,  Inc. 
Address:  85  Chambers  St..  New  York, 

NY  10007,  Contact:  William  A. 
Esposito,  Phone:  (212)  962^242. 

(9)  Laboratory:  Analytical  Electron 
Microscopy.  Inc. 

Address;  P.O.  Box  1147, 100  Essex  Rd., 
Bellmawr,  NJ  08031.  Contact:  Perry 
Cohn.  Phone:  (609)  933-1663. 

(10)  Laboratory:  Applied 
Environmental  Technology,  Inc. 
Address:  218  Cooper  Center. 

Pennsauken,  NJ  08109.  Contact: 
Willard  Kingsley,  Phone:  (609)  488- 
9200. 

(11)  Laboratory:  Applied  Geo 
Services.  Inc. 

Address:  300  Park  Ave..  S..  15ih  Fl.,  New 
York.  NY  10010.  Contact:  Jeffrey  A- 
Forgang,  Phone:  (201)  750-^514. 

(12)  Laboratory:  Applied  Respiratory 
Technology. 

Address:  P.O.  Box  1132.  Peekskitl,  NY 
10566,  Contact:  Paul  M.  Madigan. 
Phone:  (914)  431-6421. 

(13)  Laboratory:  Asbesto-Tech. 

Address:  140-30  Elgar  PI..  Suite  30-a 
Bronx.  NY  10475,  Contact:  Solomon 
Mate,  Phone:  (212)  671-5266. 

(14)  Laboratory:  Asbestos  Analysis  of 
Central  New  York. 

Address:  211  Dorothy  St.,  Syracuse,  NY 
13203,  Contact:  Mark  Franey,  Phone: 
(315)479-8793. 

(15)  Laboratory:  Asbestos 
Consultancy  Service,  Inc..  Holiday  Elldg. 
Address:  121  State  Highway  3fi,  West 

Long  Branch.  N|  07764.  Contact: 
George  Forrest.  Phone:  (201)  571-140a 

(16)  Laboratory:  Assessment 
Technologies,  Inc. 

Address:  323  West  39th  Street,  New 
York.  NY  10018.  Contact:  Richard  W. 
Holmes,  Phone:  (201)  391-1495. 

(17)  Laboratory:  Astech,  Inc. 
Address:  317  West  Milton  Ave, 

Rahway.  NJ  07065,  Contact:  Michael 
Matarazzo.  Phone:  (201)  396-^4455. 

(18)  Laboratory:  Atlantic 
Environmental,  Inc. 

Address:  2  East  Blackwell  St.  Suite  24, 
Dover.  NJ  07801.  Contact:  Robert 
Sheriff,  Phone:  (201)  366-4660. 

(19)  Laboratory:  Barnes  and  Jamis/ 
Ilygeia  Joint  Office 

Address:  116  East  27th  St.,  5lh  Fl.,  New 
York.  NY  10016,  Contact:  Carllett 
Grey-Golding,  Phone:  (212)  532-6433. 

(20)  Laboratory:  Brad  Associates 

Address:  1  Rosanne  Ct..  Lake 
Ronkonkoma.  NY  11779.  Contact: 


Benito  P.  San  Pedro,  Phone:  (516)  467- 
4539. 

(21)  Laboratory:  Buck  Engineering  & 
Environmental  Laboratory 
Address:  100  Tompkins  St.,  Courtland, 

NY  13045,  Contact:  John  H.  Buck. 
Phone:  (607)  753-3403. 

(22)  Laboratory:  Buffalo  Testing  Labs, 
Inc. 

Address:  902  Kenmore  Ave.,  Buffalo,  NY 
14216,  Contact:  Edweard  J.  Kris. 
Phone:  (716)  873-2302. 

(23)  Laboratory:  Bulava 
Environmental,  Inc. 

Address:  13  Hunt  Qub  Rd..  Belle  Mead. 
NJ  08502.  Contact:  Edward  J.  BuUva. 
Phone:  (201)  874-6207. 

(24)  Laboratory:  C  &  F  Underwriters 
Group,  Occupational  Health  Services 

Address:  211  Mt.  Airy  Rd..  Basking 
Ridge,  NJ  0792a  Contact:  W.  P.  Osen. 

Phone:  (201)  953-3000. 

(25)  Laboratory:  CS  Environmental 
Laboratory,  Inc. 

Address:  5854  Butternut  Dr..  East 
Syracuse,  NY  13057,  Contact:  Ida  J.  / 
Bennett,  Phone:  (315)  446-0795.         f\ 

(26)  Laboratory:  Calibrations.  ^ 

Address;  P.O.  Box  11266.  Albany.  NY 
12211,  Contact:  Sascha  Percent, 
Phone:  (518)  786-1865. 

(27)  Laboratory:  Call  the  Experts. 
Address:  820  Coney  Isbnd  Ave.. 

Brooklyn,  NY  11218,  Contact:  Robert 
Traktman,  Phone:  (718)  941-7600. 

(28)  Laboratory:  Carmel  Industrial 
Health,  Inc. 

Address:  12  Hoffman  St..  Maplewood. 
NJ  07040.  Contact:  Matthew  Carmel. 
Phone:  (201)  378-8011. 

(29)  Laboratory:  Certified  Engineering 
&  Testing  Company  of  Upstate  New 
York,  Inc. 

Address:  284  Genesee  St..  Utica,  NY 
13502,  Contact:  Mark  S.  Evans.  Phone: 
(315)  732-3826. 

(30)  Laboratory:  Charles  M.  Shapiro 
and  Sons,  P.C.,  Consulting  Engineers. 

Address:  6315  Mill  Ln.,  Brooklyn.  NY 
11234.  Contact:  Elliot  J.  Shapiro, 
Phone:  (718)  531-840a 

(31)  Laboratory:  Chemical  Samples  & 
Analytical  Services  Company. 
Address:  P.O.  Box  514,  Thorofare.  NJ 

08086,  Contact:  Donovan  Chambers. 
Phone:  (609)  848-7227. 

(32)  Laboratory:  Chenango 
Environmental  Laboratory.  Inc. 

Address:  349  Chenango  St.,  Binghamton. 
NY  13901.  Contact:  John  D.  Meade. 
Phone:  (607)  723-7968. 

(33)  Laboratory:  Clayton 
Environmental  Consultants.  Inc. 


Address:  160  Fieldcrest  Ave..  Raritan 
Center.  Edison.  NJ  08837.  Contact: 
Kirit  H.  Vora.  Phone;  (201)  225-604a 

(34)  Laboratory:  Consulting  Engineer. 
Address:  P.O.  Box  102.  Bronx,  NY  10471. 

Contact:  George  Kan,  Pttone:  (212) 
796-^761. 

(35)  Laboratory:  Coming  Eng. 
Environmental  Services  Coming  Glass 
Works. 

Address:  One  Malcolm  Ave..  Teterboro, 
N)  07608.  Contact:  John  C  Walton. 

Phone:  (201)  393-5647. 

(36)  Laboratory:  Dames  A  N^oore. 
Address:  12  Commerce  Dr..  Cnanford.  NJ 

07016-1101,  Contact:  Jim  Conway. 
Phone:  (201)  272-«300. 

(37)  Laboratory:  Detail  Associates, 
Inc. 

Address:  601  Piermont  Rd.,  Demarest,  NJ 
07627,  Contact:  Stephen  A. 
Jaraczewski.  Phone:  (201)  786-7059. 

(38)  Laboratory:  Doerffel  Associates. 
Address:  1011  Highland  Ave.. 

Cinnaminson,  NJ  08077.  Contact;  Gene 
W.  Doerffel.  Phone:  (609)  823-7362. 

(39)  Laboratory:  Dunn  Geoscience 
Corp. 

Address:  12  Metro  Park  Rd.,  Albany,  NY 
12205,  Contact:  James  R.  Dunn,  Phone: 
(518)  458-1313. 

(40)  Laboratory:  ENTEK 
Environmental  &  Tech.  Services 
Rennselaer  Technology  Park. 

Address:  125  DeFreesI  Dr..  Troy.  NY 
12180,  Contact:  Arthur  N.  Rohl.  Phone: 
(518)  283-920a 

(41)  Laboratory:  Eastern  Analytical 
Ser\'ices.  Inc. 

Address:  7  Ringter  Dr..  East  Northport. 
NY  11731.  Contact:  Paul  Stascavage. 
Phone:  (516)  368-3887. 

(42)  Laboratory:  Eastern  Analytical 
Services.  Inc. 

Address:  225  Westchester  Ave.,  Port 
Chester,  NY  10573,  Contact: 
Christopher  Corrado,  Phone:  (914) 
939-6992. 

(43)  Laboratory:  Ecology  & 
Environment.  Inc. 

Address:  4285  Genesee  St.,  Buffalo,  NY 
14225,  Contact:  Gary  Hahn,  Phone: 
(716)  631-0360. 

(44)  Laboratory:  Electron-Microscopy 
Service  Laboratories.  Inc. 

Address:  108  Haddon  Ave..  Westmont, 
NJ  06108,  Contact:  Peter  Frasca. 
Phone;  (609)  858-4800. 

(45)  Laboratory:  Enviro-Probe.*Inc. 
Address:  2917  Bruckner  Blvd..  Bronx.  NY 

10461.  Contact:  Ved  P.  Kukreja.  Phone: 
(212)  863-0045. 

(46)  Laboratory:  Ertviro-Probe.  Inc. 


Address:  17  Heritage  Dr..  Edison,  NJ 
08820.  Contact:  Ved  P.  Kukreja.  Phone: 
(201)  769-0274. 

(47)  Laboratory:  Environmental 
Concerns  Labs. 

Address:  Box  78.  High  Bridge.  NJ  08829. 
Contact:  Rita  I.  Buchanan.  Phone: 
(201)  638-5338. 

(48)  Laboratory:  Environmental 
Health  Protection  Consultants,  Inc. 
Address:  46  Ivy  Ln..  Cherry  Hill.  NJ 

08002.  Contact:  Joseph  E.  Wilson. 
Phone:  (609)  779-1372. 

(49)  Laboratory:  Environmental 
Management  Systems,  Inc. 

Address;  14  Sarafian  Rd..  New  Paltz.  NY 
12561.  Contact:  Martin  S.  Rutstein. 
Phone;  (914)  255-1034. 

(50)  Laboratory:  Environmental 
Monitoring  and  Consulting  Services. 
Address:  P.O.  Box  872,  Somerville,  NJ 

08876.  Contact;  Joel  Russell.  Phone; 
(201)  249-3005. 

(51)  Laboratory:  Exxon  Biomedical 
Sciences,  Inc.  IH  Analytical  Laborator>'. 
Address:  Mettlers  Road;  CN2350.  East 

Millstone,  NJ  08875-2350,  Contact: 
John  E.  Stillman.  Phone:  (201)  873- 
6033. 

(52)  Laboratory:  Friends  Laboratory, 
Inc. 

Address:  446  Broad  St.,  Waverly.  NY 
14892-1445.  Contact;  Douglas  Friend. 
Phone:  (607)  565-2893. 

(53)  Laboratory:  Galson  Technical 
Services. 

Address;  6601  Kirkville  Rd.,  East 
Syracuse,  NY  13057,  Contact:  Eva 
Galson.  Phone:  (315)  432-0506. 

(54)  Laboratory:  Glomar  Corp. 
Address;  29-09  Queens  Plaza  N.,  Long 

Lsland  City.  NY  11101.  Contact: 
Richard  J.Deliberto.  Phone:  (718)  786- 
6660. 

(55)  Laboratory:  Hall-Kimbrell 
Environmental  Services. 

Address:  129-09  26  Ave.,  Flushing,  NY 
11354-1166,  Contact:  John  F.  Cesario, 
Phone:  (718)  445-9090. 

(56)  Laboratory:  Hillman 
Fnvironmental  Co. 

Address:  427  Chestnut  St.,  Union.  NJ 
07083,  Contact:  Joseph  P.  Hillman. 
Phone:  (201)  686-3335. 

(57)  Laboratory:  Independent 
Asbestos  Labs.  Inc. 

Address:  5900  Butternut  Dr..  East 
Syracuse,  NY  13057.  Contact;  Fred 
Terracina.  Phone;  (315)  437-1122. 

(58)  Laboratory:  Independent  Testing 
&  Consultation.  Inc. 

Address;  P.O.  Box  539,  Holmdel.  NJ 
07733,  Contact:  Anthony  Matthews. 
Phone:  (201)  583-2538. 


(59)  Laboratory:  Independent  Testing 
Laboratory. 

Address:  129-11 18th  Ave..  College 
Point,  NY  11356,  Contact:  Anthony 
Gugleota.  Phone:  (718)  961-8530. 

(60)  Laboratory:  Industrial  Testing 
Laboratories. 

Address:  50  Madison  Ave..  New  York. 
NY  10010.  Contact:  Kenneth  J. 
Kohlhof,  Phone:  (212)  685-8788. 

(61)  Laboratory:  Inter-City  Testing  & 
Consulting  Corp. 

Address:  167  Willis  Ave..  Mineola,  NY 
11501,  Contact:  Malcolm  Newman, 
Phone;  (516)  747-8400. 

(62)  Laboratory:  International 
Asbestos  Testing  Laboratories  (lATL). 
Address;  36  North  Pine  Ave.,  Maple 

Shade.  NJ  08052,  Contact:  Emil  M. 
Ondra.  Phone:  (609)  779-7792). 

(63)  Laboratory:  Jesse  H.  Bidanset  & 
Associates. 

Address:  167  Willis  Ave.,  Mineola,  NY 
11501.  Contact:  Jesse  H.  Bidanset, 
Phone;  (516)  747-8400. 

(64)  Laboratory^-  Kaselaan  &  D'Angelo 
Associates.  Inc. 

Address:  P.O.  Box  165,  Haddonfield.  NJ 
08033,  Contact:  James  J.  Weitzman, 
Phone:  (609)  547-6500. 

(65)  Laboratory:  Kemron 
Environmental  Services. 

Address:  755  New  York  Ave.. 

Huntington.  NY  11743.  Contact:  Joseph 
Mannetta.  Phone;  (516)  427-0950. 

(66)  Laboratory:  Laboratories  for 
Environmental  Testing. 

Address;  P.O.  Box  8381,  Long  Island 
City.  NY  11101.  Contact;  Michael  A. 
Martucci,  Phone;  (718)  786-5583. 

(67)  Laboratory:  Laboratory  Testing 
Services.  Inc. 

Address;  75  Urban  Ave..  Westbury.  NY 
11590,  Contact:  Kevin  Tumulty.  Phone: 
(516)  334-7770. 

(68)  Laboratory:  Lozier  Laboratories. 
Address:  23  North  Main  St..  Fairport.  NY 

14450,  Contact:  Alan  J.  Laffin.  Phone: 
(716)  223-7610. 

(69)  Laboratory:  Marine  Chemists.  Inc. 
Address:  P.O.  Box  2089.  Perth  Amboy. 

NJ  08862-2089,  Contact;  James 
Wadatz.  Phone;  (201)  826-3233. 

(70)  Laboratory:  Material  Analysis. 
Address;  54  Sylvania  Ave.,  Cardiff,  NJ 

08232,  Contact:  Brian  James,  Phone: 
(609)  646-8643. 

(71)  Laboratory^  Micro  Investigations. 

Address:  1102  Western  Ave.,  *5, 
Albany.  NY  12203,  Contact:  Cathrj'n  L. 
Oakes,  Phone;  (518)  489-6524. 

(72)  Laboratory:  Microscopy  Research 
Laboratories,  Inc. 


Address:  1167  Highway  28.  P.O.  Box 
5115,  North  Branch.  NJ  08876.  Contact: 
Edwin  R.  Levin,  Phone:  (201)  526-9192. 

(73)  Laboratory:  National  Testing 
Laboratories.  Inc. 

Address:  27-14  39th  Ave..  Long  Island 
City.  NY  11101.  Contact:  Allen  Ross. 
Phone:  (718)  784-2626. 

(74)  Laboratory:  Northeastern 
Analytical  Corp. 

Address:  Evesham  Corporation  Center,  4 
East  Stow  Rd..  Unit  10.  Marlton,  NJ 
08053,  Contact:  William  Harris.  Phone: 
(609)  651-1441. 

(75)  Laboratory:  O'Brien  and  Gere 
Engineers.  Inc. 

Address:  Box  4873. 1304  Buckley  Rd.. 
Syracuse.  NY  13221,  Contact; 
Swiatoslav  W.  Kaczmar.  Phone;  (315) 
451-4700. 

(76)  Laboratory:  PMK  Eng.  &  Testing. 
Inc. 

Address:  516  Bloy  St..  Hillside,  NJ  07205. 
Contact:  James  Ferris,  Phone:  (201) 
686-0044. 

(77)  Laboratory:  PSE  &  G  Research 
Corporation. 

Address:  200  Boyden  Ave.,  Maplewood, 
NJ  07040.  Contact:  Douglas  Campbell. 
Phone:  (201)  761-1390. 

(78)  Laboratory:  Pedneault 
Associates.  Inc. 

Address:  1615  Ninth  Ave..  Bohemia,  NY 
11716,  Contact:  John  Pedneault.  Phone: 
(516)  467-8477. 

(79)  Laboratory:  Phoenix  Safety 
Associates.  Ltd. 

Address:  37-41  30th  St.,  Long  Island 
City,  NY  11101.  Contact:  F.  Michael 
Finnerty,  Phone:  (718)  786-5522. 

(80)  Laboratory.  Powel  Environmental 
Services.  Inc. 

Address:  Suite  9A.  Camp  Meeting 
Grounds.  Delanco.  NJ  08075.  Contact: 
Michael  D.  Moschella.  Phone:  (609) 
764-8886. 

(81)  Laboratory:  Princeton  Testing 
Laboratory. 

Address:  P.O.  Box  3108.  Princeton.  NJ 
08540.  Contact;  David  Kichula.  Phone: 
(609)  452-9050. 

(82)  Laboratory:  Professional  Ser\'ice 
Ind.,  Inc. 

Address:  423A  New  Kamer  Rd.,  Albany, 
NY  12205,  Contact:  Mark  Wysin, 
Phone:  (518)  452-0777. 

(83)  Laboratory.  Professional  Testing 
Labs,  Inc..  Regulatory  Agency 
Consultant 

Address:  18  Seaview  Blvd..  Port 
Washington.  NY  11050-4610,  Contact: 
Mark  Levinn.  Phone;  (516)  484-7878. 
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(84)  Laboratory.  Public  Service 
Testing  Laboratories.  Inc. 

Address:  37-31  57th  St..  Woodside,  NY 
11377,  Contact:  Stephen  DiMartino. 
Phone:  (718)  476-9202. 

(85)  Laboratory.  Shimel  and  Sor 
Testing  Labs. 

Address:  98  Sand  Park  Rd..  Cedar 
Grove,  NJ  07009,  Contact:  Kamil  Sor, 
Phone:  (201)  239-6001. 

(86)  Laboratory.  TAKA  Asbestos 
Analytical  Services. 

Address:  P.O.  Box  208.  Greenlawn,  NY 
11740,  Contact:  Thomas  A.  Kubic, 
Phone:  (516)  261-2117. 

(87)  Laboratory.  Testwell  Craig  Lab, 
Inc. 

Address:  47  Hudson  St..  Ossining.  NY 
15062,  Contact:  Marco  ).  Pedone. 
Phone:  (914)  762-9000. 

(88)  Laboratory.  Testwell  Craig 
Laboratories  of  Albany,  Inc. 
Address:  518  Clinton  Ave..  Albany.  NY 

12206.  Contact:  Stanley  P.  Purzycki, 
Phone:  (518)  43fr-4114. 

(89)  Laboratory.  Testwell  Craig 
Laboratories.  Inc. 

Address:  50  Passaic  Ave..  Fairfield.  NJ 
07006,  Contact:  Marco  J.  Pedone. 
Phone:  (201)  882-«377. 

(90)  Laboratory.  Testwell-Craig 
Testing  Laboratories. 

Address:  565  East  Harding  Highway. 
Mays  Landing,  NJ  08330,  Contact: 
Joseph  Gigliotti,  Phone:  (809)  625-1700. 

(91)  Laboratory.  U.S.  Testing 
Company.  Inc..  Environmental  Sciences 
Division. 

Address:  1415  Park  Ave..  Hoboken,  NJ 
07030,  Contact:  Ellen  McCabe  Noyes, 
Phone:  (201)  792-2400. 

(92)  Laboratory.  United  States 
Testing.  Inc  Textiles  Services  Division. 
Address:  1415  Park  Ave.,  Hoboken.  NJ 

07030.  Contact;  Ray  Robinson.  Phone: 
(201)  792-240a 

(93)  Laboratory.  Xerox  Analytical 
Laboratories. 

Address:  Xerox  Corporation  0114-^2D. 
Joseph  C.  Wilson  Center  of 
Technology.  Rochester,  NY  14644, 
Contact:  Judy  A.  Coene,  Phone:  (716) 
422-3675. 

Region  III— Philadelphia,  PA 

Regional  Asbestos  Coordinator:  Carol 
Dougherty,  EPA.  Region  III  (3HW-40). 
841  Chestnut  BIdg..  Philadelphia.  PA 
19107.  (215)  597-9859.  (FTS)  597-316a 

(1)  Laboratory:  AJ.  Meyer  & 
Associates,  Inc. 

Address:  6845  Elm  St.,  Suite  700. 
McLean.  VA  22101.  Contact:  Jorge 
Rangel.  Jr..  Phone:  (703)  734-9093. 

(2)  [.nboratory:  AGX.  Inc 


Address:  Freedom  Professional  Bldg., 
Suite  3B.  1341  Old  Freedom  Rd.,  Mars. 
PA  16046.  Contact:  Kimberly  Allison, 
Phone:  (412)  776-1905. 

(3)  Laboratory:  AMA  Analytical 
Services. 

Address:  4475  Forbes  Blvd.,  Lanham. 
MD  20706.  Contact:  Bruce  Lippy. 
Phone:  (301)  459-2640. 

(4)  Laboratory:  ASBESTECH  Division. 
Address:  P.O.  Box  98,  Dunbar.  WV 

25064.  Contact:  John  Richard  Mart, 
Phone:  (304)  766-6224. 

(5)  Laboratory:  ATEC  Associates  of 
Virginia,  Inc. 

Address:  2551  Eltham  Ave.,  Suite  Z, 
Norfolk.  VA  23513.  Contact:  Richard 
A.  Vogel.  Jr.,  Phone:  (804)  857-6765. 

(6)  Laboratory:  ATEC  Associates.  Inc. 
Industrial  Hygiene  Division. 

Address:  8989  Herrmann  Dr.,  Columbia, 
MD  21045-8780,  Contact:  Paul  A. 
Esposito,  Phone:  (301)  381-0232. 

(7)  Laboratory:  Academy  of  IRM,  Inc. 
Address:  1600  Winchester  Rd.. 

Annapolis,  MD  21401.  Contact:  Bobby 
E.  Leonard.  Phone:  (301)  757-6503. 

(8)  Laboratory:  Accredited 
Environmental  Technologies 
Incorporated. 

Address:  28  North  Pennell  Rd.,  Lima,  PA 
19037.  Contact:  Jack  Carney.  Phone: 
(215)  891-0114. 

(9)  Laboratory:  Advanced  Analytical 
Laboratories,  Inc. 

Address:  RD-1  Rt  309.  P.O.  Box  E. 
Drums,  PA  18222,  Contact:  Thomas 
Martinelli,  Phone:  (717)  788-5110. 

(10)  Laboratory:  Air  Quality  Analysis 
Associates. 

Address:  1337  Perry  Ave.,  Morgantown, 
WV  26505,  Contact:  John  T.  Jankovic. 
Phone:  (304)  599-0023. 

(11)  Laboratory:  Air  Quality  Services. 
Address:  4527  Clairton  Blvd.,  Pittsburgh, 

PA  15236,  Contact:  Nancy  Kofsko. 
Phone:  (412)  881-5630. 

(12)  Lo6ort?/o/y.- Allegheny  Mountain 
Research  Occupational  Health  Division. 
Address:  RD  1,  Box  243A,  Berlin.  PA 

1553(>-«546,  Contact:  Victor  Kawchak. 
Phone:  (814)  267^404. 

(13)  Z-oAoro/ory.' Altest  Environmental 
Labs. 

Address:  28  West  Main  St.,  Plymouth. 
PA  18651.  Contact:  Frank  Egenski. 
Phone:  (717)  779-5377. 

(14)  Laboratory:  Ambric  Testing,  Inc. 
Address:  3600  Crawford  St.. 

Philadelphia,  PA  19129.  Contact: 
Walter  M.  Stein,  Phone:  (215)  438- 
7944. 

(15)  Laboratory:  American  Medical 
Laboratories,  Inc. 


Address:  2000  Bremo  Rd..  Suite  204. 
Richmond.  VA  23226,  Contact:  Robert 
Murphy.  Phone:  (703)  691-9100. 

(16)  Laboratory:  Analytics. 
Address:  P.O.  Box  25249.  Richmond.  VA 

23260.  Contact:  James  Calpin.  Phone: 
(804)  353-8973. 

(17)  Laboratory:  Analytics  Laboratory. 
Inc.,  Subs,  of  Roche  Biomedical 
Laboratories  Inc. 

Address:  2843  Duke  St.,  Alexandria.  VA 
22314.  Contact:  Eugene  Buie.  Phone: 
(703)  370-7900. 

(18)  Laboratory:  Analytics  Laboratory, 
Inc.,  Subs,  of  Roche  Biomedical 
Laboratories  Inc 

Address:  1003  Norfolk  Square,  Norfolk. 
VA  23502,  Contact:  Christie  Buie, 
Phone:  (804)  857-0675. 

(19)  Laboratory:  Apex  Environmental, 
Inc. 

Address:  79.30  Old  Georgetown  Rd., 
Bethesda.  MD  20814,  Contact:  Frank 
G.  Fitzpatrick.  Phone:  (301)  657-2739. 

(20)  Laboratory:  Applied 
Environmental  Health  &  Safety  Inc. 
Address:  Reston  International  Center,; 

11800  Sunrise  Valley  Dr.,  Suite  \23(jf, 
Reston,  VA  22091.  Contact:  Jana  "^ 
Ambrose,  Phone:  (703)  648-0822. 

(21)  Laboratory:  Asbestos  Testing. 
Inc.  Industrial  Hygienist. 

Address:  5207  Noyes  Ave.,  Charleston, 
WV  25304.  Contact:  John  S.  Ferrell. 
Phone:  (304)  925-6795. 

(22)  Laboratory:  BCM  Lab  Division. 
Address:  1850  Gravers  Rd.,  Norrislown. 

PA  19401.  Contact:  John  J.  Tobin. 
Phone:  (215)  275-1190. 

(23)  Laboratory:  Batta  Environmnntal 
Associates. 

Address:  P.O.  Box  9722.  Newark.  DE 
19711-9722,  Contact:  Steve  C.ihill. 
Phone:  (302)  737-337a 

(24)  Laboratory:  Biospherics.  Inc. 
Address:  12051  Indian  Creek  Ct.. 

Beltsville,  MD  20705,  Contact:  Len 
Burelli,  Phone:  (301)  369-3900. 

(25)  Laboratory:  Briggs  Associates, 
Inc. 

Address:  8300  Guilford  Rd.,  Suite  E. 
Columbia,  MD  21046,  Contact:  J.  Ross 
Voorhees.  Phone:  (301)  621 -ATM. 

(26)  Laboratory:  Brujos  Scientific,  Inc. 
Address:  505  Drury  Ln.,  Baltimore,  MD 

21229.  Contact:  Robert  Olcerst,  Phone- 
(301)566-0859. 

(27)  Laboratory:  C  &  B  Laboratories. 
Address:  420  Ellwell  Ct.,  Glen  Bumie. 

MD  21061.  Contact:  G.  Edward 
Carney.  Phone:  (301)  760-6111. 

(28)  Laboratory:  Camtech,  Inc 


Address:  McKnight-Ivory  Bldg.,  Suite 

#202,  4550  McKnight  Rd.,  Pittsburgh. 
PA  15237,  Contact:  Michael  A. 
Campbell  Phone:  (412)  931-12ia 

(29)  Laboratory:  Cohen. 

Address:  215  Oak  Ave.,  Baltimore,  MD 
21208,  Contact  Frances  H.  Cohen. 
Phone:  (301)  484-6391. 

(30)  Laboratory:  Commonwealth 
Laboratory,  Inc. 

Address:  ChemisU  Bldg.,  P.O.  Box  8025, 
Richmond,  VA  23223,  Contact:  Edwin 
Cox.  III.  Phone:  (804)  &48-63S8. 

(31)  Laboratory:  Criterion 
Laboratories.  Inc. 

Address:  1035  Mill  Creek  Dr..  Suite  A2, 
Feasterville.  PA  19047-7320.  Contact: 
James  A.  Weltz.  Phone:  (215)  322-2778. 

(32)  Laboratory:  Cumberland 
Analytical  Labs.,  Inc. 
Address:  56  North  Second  St.. 

Chambersburg.  PA  17201.  Contact:  D. 
R.  Richner,  Jr..  Phone:  (717)  263-5943. 

(33)  Laboratory:  Eagle  Industrial 
Hygiene  Association  Incorporated. 
Address:  10220  Selmer  Place, 

Philadelphia,  PA  19116.  Contact:  Keith 
Crawford.  Phone:  (215)  677-9736. 

(34)  Laboratory  Enviro  Dynamics, 
Inc.,  Occupational  &  Environmental 
Health  Consultants. 

Address:  3800  Fairfax  Dr.,  Suite  8, 

Arlington,  VA  22203,  Contact:  Michele 
M.  Cody,  Phone:  (703)  522-2622. 

(35)  Laboratory:  Environmental 
Laboratories,  Inc. 

Address:  103  South  Leadbetter  Rd., 
Ashland,  VA  23005,  Contact:  Terry  W. 
Hall.  Phone:  (804)  798-1589. 

(36)  Laboratory:  Environmental 
Management  Group.  Inc. 

Address:  9841  Broden  Land  Pkwy..  Suite 
117.  Columbia,  MD  21048,  Contact: 
Patrick  Thomas  Connor.  Phone:  (301) 
290-7078. 

(37)  Laboratory:  FREE-COL 
Laboratories. 

Address:  P.O.  Box  557.  Cotton  Rd.. 
Meadville.  PA  16335-0557.  Contact:  J. 
Richard  Wohler,  Phone:  (814)  724- 
6242. 

(38)  Laboratory:  GSP  Environmental 
Sampling,  Inc. 

Address:  55th  and  A.V.R.R.  Pittsburgh. 
PA  15201,  Contact:  Geot^ene  Perry, 
Phone:  (412)  782--*4«8. 

(39)  Laboratory:  Galson  Technical 
Services,  Inc. 

Address:  Suite  200,  5170  Campus  Dr., 
Plymouth  Meeting.  PA  19462.  Contact: 
Pamela  Weaver,  Phone:  (215)  834- 
7288. 

(40)  Laboratory:  Gannett  Fleming 
Rnvirc  nmental  Laboratory. 


Address:  209  Senate  Ave..  Camp  Hill 
PA  17011,  Contact:  David  W.  Lane. 
Phone;  (717)  763-7211. 

(41)  Laboratory:  Geo-Environmentai 
Services,  Inc.  Maryland  Division. 
Address:  444  North  Frederick  Ave..  Suite 

L148,  Gaithersburg,  MD  20877-2432, 
Contact:  John  T.  Razzoiini.  Phone: 
(301)  353-0338. 

(42)  Laboratory  Geological 
Consulting  Services.  Inc. 

Address;  Industrial  Park.  P.O.  Box  848, 
Bluefield.  VA  24605-0848.  Contact: 
Graham  H.  Simmerman.  Phone:  (703) 
322-5467. 

(43)  Laboratory:  Havens  Laboratories. 

Inc. 

Address:  1130  East  Market  St.. 
Charlottesville.  VA  22901.  Contact: 
Michael  Lockhart,  Pbone:  (804)  293- 
6000. 

(44)  Laboratory  I-TEM.  Ltd. 
Address:  North  Lake  Commerce  Center, 

12850  Middleintjok  Rd..  P.O.  Box  106a 
Germantown,  MD  20874.  Contact: 
Randall  A.  Kimsey.  Phone:  (301)  353- 
0585. 

(45)  Laboratory:  Industrial  Health 
Foundation,  Inc. 

Address:  34  Penn  Circle  W.,  Pittsburgh, 
PA  15206.  Contact  David  R.  Fussaro. 
Phone:  (412)  363-6600 

(46)  Laboratory:  Industrial  Hygiene  & 
Occup.  Med  Lab,  A  Division  of 
American  Medical  Lab.  Inc 

Address:  11091  Main  St.  Fairfax,  VA 
22030,  Contact:  Jan  Turner/Fred 
Grunder.  Phone:  (703)  691-9100. 

(47)  Laboratory:  Interocean  Marine 
Inspection. 

Address:  639-16th  Ave..  Prospect  Park, 
PA  19076,  Contact  Thomas  F.  Gibson. 
Phone:  (215)  237-6548. 

(48)  Laboratory:  Interscience 
Research. 

Address:  2614  Wyoming  Ave.,  Norfolk. 
VA  23513.  Contact  Joseph  H.  Guth. 
Phone:  (804)  853-8813. 

(49)  Laboratory:  JACA  Corporation. 
Address:  550  Pinetown  Rd.,  Fort 

Washington.  PA  19034.  Contact:  Gary 
Lester,  Phone;  (215)  643-5466. 

(50)  Laboratory:  Lancaster 
Laboratories,  Inc. 

Address;  2425  New  Holland  Ave.. 
Lancaster.  PA  17601.  Contact:  Barbara 
J.  Weaver.  Phone;  (717)  656-2301. 

(51)  Laboratory:  Lehigh  Valley 
Analytics,  Inc. 

Address:  60  West  Broad  St..  Bethlehem. 
PA  18018,  Contact:  Barbara  J.  Davies. 
Phone:  (215)  866-4434. 

(52)  Laboratory:  M.J.  Raider 
Associates.  Inc. 


Address:  107  Angelica  St.  Reading.  PA 
19611,  Contact:  Barbara  Reider  Coyle. 
Phone:  (215)  374-^129. 

(53)  Laboratory:  MDS  Laboratories. 
Address:  4418  Pottsville  Pike.  Reading. 

PA  19605.  Contact:  Fred  Usbeck. 
Phone:  (215)  921-9191. 

(54)  Laboratory:  Marine  Chemist 
Service.  Inc. 

Address:  11850  Tug  Boat  Ln,  Newport 
News.  VA  23606,  Contact:  Colleen 
Becker.  Phone:  (804)  873-0933. 

(55)  Laboratory:  Marine  Inspections  of 
Tidewater.  Inc 

Address:  3061  Stratford  Ct.  Chesapeake. 

VA  23321.  Contact:  John  G.  Walker. 
Phone:  (804)  484-8760. 

(56)  Laboratory:  Maryland  Analytical 
Lab. 

Address:  3000  Chestnut  St.,  Suite  324. 
Baltimore.  MD  21211.  Contact  Robert 
K.  Simon.  Phone:  (301)  366-6444. 

(57)  Laboratory:  Med-Tox  Associates. 
Inc 

Address:  10366  Battleview  Pkwy., 
Manassas.  VA  22110  Contact  Tom 
Dagenhart.  Phone:  (703)  368-7880 

(58)  Laboratory:  Metropolitan 
Laboratories.  Inc. 

Address:  P.O.  Box  8921.  Norfolk,  VA 
23503.  Contact:  Anthony  W.  Smith. 
Phone:  (804)  583-9444. 

(59)  Laboratory  Microbac,  Inc.  Erie 
Testing  Laboratory  Division. 
Address:  2401  West  26th  St..  Erie,  PA 

16506,  Contact:  Mark  R.  Banister, 
Phone:  (814)  833-4790. 

(60)  Laboratory  Microlore,  Inc 
Address:  2201A  22nd  St..  Nitro.  WV 

25143.  Contact:  Jon  C.  Pauley.  Phone: 
(304)  755-7118. 

(61)  Laboratory:  Mountaineer  Testing 
Labs.,  Inc. 

Address:  P.O.  Box  767,  425  North 
Jefferson,  Lewisburg.  WV  24901. 
Contact:  Rob  Dillon.  Phone:  (304)  645- 
7114. 

(62)  Laboratory:  Newport  News 
Shipbuilding  Industrial  Hygiene. 
Address:  4101  Washington  Ave.. 

Newport  News.  VA  23607.  Contact 
David  L  Baize.  Phone:  (804)  380-2649. 

(63)  Laboratory:  Occupational 
Medical  Center  Lab. 

Address;  490  L'Enfant  Plaza  E.  SW., 
Suite  4300.  P.O.  Box  23580 
Washington.  DC  20026.  Contact 
Christopher  Beza.  Phone:  (202)  488- 
7990. 

(64)  Laboratory:  Oneil  M.  Banks,  Inc 
Address:  336  South  Main  St..  Bel  Air. 

MD  21014.  Contact:  Michelle  L.  Evans. 
Phone:  (301)879-4676. 
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(65)  Laboratory:  Orion  Inspection 
Service. 

Address:  3002  Hungary  Spring  Rd..  Suite 
203.  Richmond.  VA  23228.  Contact: 
Dabney  P.  Hardy  III,  Phone:  (804)  755- 
6038. 

(66)  Laboratory:  Paleozoic 
Hydrocarbon  Industries. 

Address:  132  Oakwood  Rd..  Charleston. 
WV  25314.  Contact:  S.M.  Spencer,  Jr.. 
Phone:  (304)  345-7756. 

(67)  Laboratory:  Paskal  Environmental 
Services. 

Address:  1400  South  Joyce  St.,  Suite  C- 
1701.  Arlington,  VA  22202,  Contact: 
Steven  S.  Paskal.  Phone:  (703)  920- 
6653. 

(68)  Laboratory:  Peach  Laboratories. 
Address:  P.O.  Box  338.  5465  Route  8. 

Gibsonia.  PA  15044.  Contact:  John  M. 
Lang,  Phone:  (412)  443-9244. 

(69)  Laboratory:  Penn  Environmental 
Health. 

Address:  301  South  Lang  Ave.. 
Pittsburgh.  PA  15208.  Contact:  Abbas 
Labbauf.  Phone:  (412)  241-5130. 

(70)  Laboratory:  Pennrun  Corporation. 
Address:  150  William  Pitt  Way. 

Pittsburgh,  PA  15238,  Contact:  Valerie 
McDonald,  Phone:  (412)  82&-5304. 
•(71)  Laboratory:  Professional  Service 

Ind..  Inc.,  PTL  Division. 

Address:  806  Barkwood  Ct..  Suite  K. 
Linthicum.  MD  21090.  Contact:  Prad 
Perera.  Phone:  (301)  789-3224. 

(72)  Laboratory:  Professional  Service 
Ind..  Inc.,  Pittsburgh  Testing  Lab 
Division. 

Address:  850  Poplar  St..  Pittsburgh,  PA 
15220,  Contact:  Glenn  Goss.  Phone: 
(412)  922-4000. 

(73)  Laboratory:  RJ  Lee  Group. 
Address:  350  Hochberg  Rd.,  Monroeville 

PA  15146,  Contact:  William  H. 
Powers.  Phone:  (412)  325-1776. 

(74)  Laboratory:  SSI  Environmental 
Consultants. 

Address:  112  Kountz  Rd.,  P.O.  Box  159, 
Freeport,  PA  16229,  Contact:  Marianne 
C.  Saulsbury.  Phone:  (412)  295-2399. 

(75)  Laboratory:  STI.  Inc. 
Address:  P.O.  Box  1029.  Aberdeen.  MD 

21001.  Contact:  Camille  J.  Carraway. 
Phone:  (301)  575-7844. 

(76)  Laboratory:  Schneider 
Laboratories,  Inc. 

Address:  1427  West  Main  St.,  Richmond, 
VA  23220-4629,  Contact:  Richard  F. 
Schneider,  Phone:  (804)  353-6778. 

(77)  Laboratory:  Spotts.  Stevens  & 
McCoy. 

Address:  345  North  Wyomissing  Blvd.. 
Wyomissmg,  PA  19610,  Contact: 
Spencer  R.  Watts.  Phone:  (215)  376- 
6581. 


(78)  Laboratory:  Stemicro 
Corporation. 

Address:  15817  Crabbs  Branch  Way, 
Rockville,  MD  20855.  Contact:  Ann  G. 
Wylie.  Phone:  (301)  454-3548. 

(79)  Laboratory:  Stewart-Todd 
Associates.  Inc. 

Address:  1016  West  Ninth  Ave..  P.O. 

Box  970.  King  Of  Prussia.  PA  19406. 

Contact:  Jim  Steigerwalt.  Phone:  (215) 
;     962-0166. 

(80)  Laboratory:  Structure  Probe.  Inc. 
Address:  535  East  Gay  St..  West 

Chester,  PA  19380,  Contact:  Kim 
Royer.  Phone:  (215)  436-5400. 

(81)  Laboratory:  The  Glaser  Company. 
Address:  200  Kanawha  Ter..  St.  Albans. 

WV  25177.  Contact:  Stephen  Glaser. 
Phone:  (304)  722-2832. 

(82)  Laboratory:  Tracor  Jitco.  Inc.. 
Asbestos  Technology  Center. 
Address:  1601  Research  Blvd..  Rockville. 

MD  20850.  Contact:  Michael  L. 
Edwards.  Phone:  (301)  984-2722. 

(83)  Laboratory:  U.S.  National 
Laboratories. 

Address:  P.O.  Box  2267.  Altoona,  PA 
16603,  Contact:  Christopher  Tate, 
Phone:  (814)  946-8778. 

(84)  Laboratory:  University  of 
Delaware,  College  of  Arts  &  Science, 
Department  of  Geology. 

Address:  101  Penny  Hall.  Newark,  DE 
19716,  Contact:  Peter  B.  Leavens. 
Phone:  (302)  451-2569. 

(85)  Laboratory:  V.J.  Schuler 
Associates.  Inc.   "■ 

Address:  100  South  Cass  St.,  P.O.  Box 
138,  Middletown,  DE  19709,  Contact: 
Gary  A.  Hayes,  Phone:  (302)  378-9881. 

(86)  Laboratory:  Versar,  Inc. 
Address:  6850  Versar  Center. 

Springfield,  VA  22151,  Contact:  Robert 
Maxfield,  Phone:  (703)  642-6755. 

(87)  Laboratory:  Vigor  Associates,  Inc. 
Address:  7250  Frankford  Ave., 

Philadelphia,  PA  19135,  Contact:  Paul 
Martin,  Phone:  (215)  332-7460. 

(88)  Laboratory:  Virginia  Health 
Resources. 

Address:  6  Skiffs  Creek  Landing  Rd., 
Newport  News,  VA  23603.  Contact: 
Edward  D.  Berg,  Phone:  (804)  887- 
4946. 

(89)  Laboratory:  Volz  Environmental 
Services. 

Address:  91  Pennsylvania  Ave., 
Oakmont,  PA  15139,  Contact:  George 
J.  Skarupa.  Phone:  (412)  E28-6666. 

(90)  Laboratory:  Washington 
Analytical  Laboratory,  Inc. 
Address:  14214  Coda  PI..  Chantilly,  VA 

22021,  Contact:  R.  Hugh  Granger. 
Phone:  (703)  631-6868. 


(91)  Laboratory:  Wright  Lab  Services. 
Inc. 

Address:  34  Dogwood  Ln..  Middletown. 
PA  17057.  Contact:  Francine  Walker. 
Phone:  (717)  944-5541. 

(92)  Laboratory:  Zeelander.  Inc. 
Address:  P.O.  Box  30382.  Philadelphia. 

PA  19130.  Contact:  Dirk  K.  Shelmire. 

Region  IV— Atlanta.  GA 

Regional  Asbestos  Coordinator:  Jim 
Littell.  EPA  Region  IV.  345  Courtland  St.. 
NE.  (P&TSB).  Atlanta.  GA  30365.  (404) 
347-5053.  (FTS)  257-5053. 

(1)  Laboratory:  ATEC  Associates,  Inc. 
Address:  4845  Rosselle  St.,  Jacksonville. 

FL  32205.  Contact:  Benton  E.  Laughlin, 
Phone:  (904)  387-6404. 

(2)  Laboratory:  ATEC  Associates,  Inc. 
Address:  2990  Northwest  40  St.,  Miami, 

FL  33142,  Contact:  Michael  H.  Straube. 
Phone:  (305)  633-2700. 

(3)  Laboratory:  ATEC  Associates.  Inc.. 
Environmental  Service  Division. 
Address:  1300  Williams  Dr..  Marietta. 

GA  30066-6299,  Contact:  Dwayne 
Cheatom.  Phone:  (404)  427-9456. 

(4)  Laboratory:  ATEC  Environmental 
Consultants. 

Address:  100  Eyster  Blvd.,  Rockledge,  FL 
32955.  Contact:  Harry  L  Capadano,  Jr.. 
Phone:  (407)  639-9069. 

(5)  Laboratory:  Advanced  Industrial 
Hygiene  Services.  Inc. 

Address:  2131  Southwest  2nd  Ave.. 
Miami,  FL  33129.  Contact:  Bruce 
Marchette.  Phone:  (305)  854-7554. 

(6)  Laboratory:  American  Microscopy 
Laboratory. 

Address:  29  Heritage  Hills.  Tuscaloosa, 
AL  35406,  Contact:  M.A.  Beg.  Phone: 
(205)  345-2555. 

(7)  Laboratory:  Analytical 
Management,  Inc. 

Address:  P.O.  Box  11279.  Lexington,  KY 
40574.  Contact:  David  H.  McRae, 
Phone:  (606)  231-6511. 

(8)  Laboratory:  Applied 
Environmental  Technology,  Inc. 

Address:  P.O.  Box  421,  Marietta.  GA 
30061,  Contact:  James  B.  Glass,  Phone: 
(404)  425-1115. 

(9)  Laboratory:  Applied 
Environmental  Testing  Lab,  Inc. 
Address:  680  Thoronton  Way,  Suite  202, 

Lithia  Springs,  GA  30057,  Contact  Ali 
A.  Hassani  Pak,  Phone:  (404)  948-4919. 

(10)  Laboratory:  Applied  Technical 
Services. 

Address:  1190  Atlanta  Industrial  Dr., 
Marietta,  GA  30066.  Contact:  Laurel  V. 
Waters.  Phone:  (404)  423-1400. 


(11)  Laboratory:  Asbeslos  Analysis 
and  Information  Service. 

Address:  P.O.  Box  837.  Fair  Oaks.  NC 
27524.  Contact:  Stephen  H. 
Westbrook,  Phone:  (919)  894-7718. 

(12)  Laboratory:  Azimuth.  Inc. 
Address:  P.O.  Box  71904.  Charleston.  SC 

29415-1904,  Contact:  Charles  B. 
Stoyle.  Phone:  (803)  553-9456. 

(13)  Laboratory:  BCM  Converse,  Inc. 
Address:  108  St.  Anthony  St.,  P.O.  Box 

1784.  Mobile.  AL  36633.  Contact: 
Michael  Findley.  Phone:  (205)  433- 
3981. 

(14)  Laboratory:  Bonner  Analytical 
Testing  Co. 

Address:  Rt.  13,  Box  85,  Hattiesburg,  MS 
39401,  Contact:  Michael  Bonner, 
Phone:  (601)264-2854. 

(15)  Laboratory:  Buetow  Laboratories. 
Address:  6921  Waldorf  Ct..  Charlotte. 

NC  28211.  Contact:  David  H.  Buetow, 
Phone:  (704)  365-2146. 

(16)  Laboratory:  CRU.  Inc. 
Address:  P.O.  Box  24467,  Louisville,  KY 

40224,  Contact:  Donna  M.  Ringo, 
Phone:  (502)  426-8860. 

(17)  Laboratory:  Carolina 
Environmental. 

Address:  P.O.  Box  37549.  Raleigh.  NC 
27627,  Contact:  John  D.  Koenigs. 
Phone:  (919)  859-0477. 

(18)  Laboratory:  Gavin  Analytical 
Consultants. 

Address:  P.O.  Box.  454.  Snellville.  GA 
30278,  Contact:  Donald  K.  Cavin. 
Phone:  (404)  979-«838. 

(19)  Laboratory:  Certified  Engineering 
and  Testing  Co.,  Inc. 

Address:  26(ft)  Poplar  Ave..  Memphis.  TN 
38112,  Contact:  Amy  Ginsberg,  Phone: 
(901)  458-6860. 

(20)  Laboratory:  Chem-Ray. 
Address:  P.O.  Box  821.  Florence,  AL 

35631,  Contact:  James  D.  Ray.  Phone: 
(205)  776-^345. 

(21)  Laboratory:  Chemalytics. 
Address:  300  Doctors  BIdg..  33  East 

Seventh  St.,  Covington,  KY  41011, 
Contact:  Kenneth  P.  Reed.  Phone:  (60«i) 
431-6224. 

(22)  Laboratory:  Cigna  Loss  Control 
Services. 

Environmental  Health  Laboratory 
Address:  1021  Georgia  Ave..  3rd  Fl., 
Macon.  GA  31201-6709.  Contact: 
Harriotte  A.  Hurley.  Phone:  (912)  74.^ 
4702. 

(23)  Laboratory:  Clarke. 
Address:  1710  Mill  St.,  Camden,  SC 

29020,  Contact:  Michael  T.  Clarke, 
Phone:  (803)  432-0958. 

(24)  Laboratory:  Clayton   ■ 
Environmental  Consult.ints,  Inc. 


Address:  2141  Kingston  Ct.,  SE..  Suite 
116.  Marietta,  GA  30067,  Contact: 
Alice  C.  Farrar.  Phone;  (404)  952-3064. 

(25)  Laboratory:  Davis  &  Floyd.  Inc. 
Address:  Post  Office  Drawer  428. 

Greenwood.  SC  29648.  Contact: 
William  J.  Day,  Phone:  (803)  229-5211. 

(26)  Laboratory:  Dunn  Laboratories. 
Address:  717  Edgehill  Ave..  NW., 

Atlanta,  GA  30318,  Contact:  Terry  R. 
Bennekou,  Phone:  (404)  873-61.59. 

(27)  Laboratory:  EEC.  Inc. 
Address:  P.O.  Box  11847.  Columbia,  SC 

29211.  Contact:  Daniel  A.  Smith. 
Phone:  (803)  256-7846. 

(28)  Laboratory:  EEC.  Inc. 
Address:  300&-F  Industrial  Dr..  Raleigh, 

NC  27609.  Contact:  Mike  Scrimanker, 
Phone:(919)833-2012. 

(29)  Laboratory:  EMSL.  Inc. 
Address:  1800  Peachtree  SL_NW.,  Suite 

305.  Atlanta,  GA  30309:^ontact:  John 
Scarano,  Phone:  (609)  858-4800. 

(30)  Laboratory:  Eatech  Laboratories, 
Inc. 

Address:  2000  Old  Bay  Front  Rd.. 
Mobile,  AL  36615,  Contact:  Laura  C. 
Prine,  Phone:  (205)  433-3331. 

(31)  Laboratory:  Ecosafe.  Inc. 
Address:  1820  Chapel  Hill  Rd..  Durham. 

NC  27707.  Contact:  Steven  L.  Goode, 
Phone:  (919)  493-2612. 

(32)  Laboratory:  Electro-Analytical. 
Inc. 

Address:  5I6V2  84th  St..  NW.,  Bradenton, 
FL  34209,  Contact:  Mark  H.  Schiering, 
Phone:  (813)  795-2785. 

(33)  Laboratory:  EnviroSciences.  Inc. 
Address:  Montgomery  Bldg..  Suite  705. 

P.O.  Box  5804,  Spartanburg,  SC  29304, 
Contact:  Andrew  G.  Schauder.  Phone: 
(803)  585-4900. 

(34)  Laboratory:  Environmental 
Analytical  Labs. 

Address:  Cobb  Corporate  Center/300. 
350  Franklin  Rd.,  Marietta.  GA  30067, 
Contact:  Jeremy  A.  Armstrong.  Phone: 
(404)425-9901. 

(35)  Laboratory:  Environmental 
Materials  Consultants. 

Address:  P.O.  Box  100161.  2217  10th  Ct. 
S..  Suite  200.  Birmingham.  AL  35210. 
Contact:  William  E.  Hogg,  Phone:  (205) 
933-0400. 

(36)  Laboratory:  Environmental 
Protection  Systems. 

Address:  2525  Perimelt-r  Place  Dr..  Suite 
125.  Nashville.  TN  37214.  Contact: 
Ronald  L.  Allums,  Phone;  (615J  B8.5- 
9400. 

(37)  Laboratory:  Environmental 
Protection  Systems,  Inc. 

Address:  P.O.  Box  20382,  Jackson.  MS 
39209.  Contact:  Corbin  McGriff, 
Phone:(601)922-8242. 


(38)  Laboratory:  Environmental 
Protection  Systems,  Inc. 
Address:  7215  Pine  Forest  Rd.. 

Pensacola.  FL  32506.  Contact:  James  R. 
Burkhalter.  Phone:  (904)  944-0301. 

(39)  Laboratory:  Environmental 
Science  and  Engineering.  Inc. 

Address:  P.O.  Box  1703.  Gainesville.  FL 
32602-1703.  Contact:  John  J.  Mousa. 
Phone:  (904)  332-3318. 

(40)  Laboratory:  Environmental 
Testing.  Inc. 

Address:  1700  University  Commercial 
PI.,  Chariotte,  NC  2821J.  Contact: 
Rodney  H.  Lang.  Phone:  (704)  597- 
8454. 

(41)  Laboratory:  Enviropact. 
Address:  4790  Norihwest  157th  St. 

Hialeah.  Miami.  FL  33142.  Contd(  t: 
Greta  Mackenzie.  Phone:  (305)  6J1)- 
1700. 

(42)  Laboratory:  Enviropact  Services. 
Inc. 

Address:  5180  113lh  Ave..  N.. 
Clearwater.  FL  34620-1835.  Contact: 
Michael  T.  Osinski.  Phone:  (813)  577- 
9663. 

(43)  Laboratory:  Envirosciences.  Inc. 
Address:  3509  Haworth  Dr..  Suite  310. 

Raleigh,  NC  27609-7223.  Contact:  RC. 
Jordan.  Phone:  (919)  782-6527. 

(44)  Laboratory:  Evans  Environnn'nJ.il 
S  Geological  Science  and  Management. 
Inc. 

Address:  P.O.  Box  452900.  Miami.  KL 
33245-2900.  Contact:  Charies  C. 
Evans,  Phone:  (305)  856-7458. 

145)  Laboratory:  F.  L.  Osborne  & 
Associates.  Inc. 

Address:  7053  Whitby  .-Xve..  Clemmons. 
NC  27012.  Contact:  Fred  L.  Osborne, 
Phone:  (919)  766-0751. 

(40)  Laboraiory:  Flowers  Chemicals 

Laboratories 

Address:  P.O.  Box  597.  .Mtamont 
Springs,  FL  32701,  Contact:  Jefferson 
S.  Flowers.  Phone:  (305)  339-5984. 

(47)  Laboratory:  Fox  Run 
Laboratories. 

Address:  1440  Petros  Rd..  Woodburn.  KY 
42170,  Contact:  DougUis  ,-\.  Price. 
Phone:  (.502)  .529-5101. 

(48)  Laboratory:  GSC  Environmenlal 
Laboratories.  Inc. 

Address:  1824  Bi  Wylds  Rd..  Augu.sla. 

GA  30909.  Contact:  VVilliam  J. 

Horning.  Phone:  (404)  7.57-0185. 

|49)  Laborutnry:  Geo-Fn\  ironmorpi.il 
Services.  Inc. 
Address:  141  West  Wieuc.i  Rd..  Suite    . 

200A.  Atlanta,  GA  30.342.  Contaci: 

Susan  Harper.  Phone;  '4041  257-9.J03 
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(50)  Laboratory:  Harmon  Engineering 
Associates,  Inc 

Address:  1550  Pumphrey  Ave..  Auburn. 
AL  36830^399,  Contact:  Roger 
Thompson,  Phone:  (205)  821-9250. 

(51)  Laboratory:  Health  &  Hygiene. 
Inc. 

Address:  4605-E  Dundas  Dr.. 
Greensboro,  NC  27407.  Contact: 
Sharon  P.  Lonon,  Phone:  (919)  854- 
2303. 

(52)  Laboratory:  JSG  (lohn  S.  George) 
Consultants. 

Address:  Keene's  Way.  Box  119.  Keene. 
KY  40339-0119.  Contact:  John  S. 
George.  Phone:  (606)  885-5130 

(53)  Laboratory:  KNL  Laboratory 
Services. 

Address:  P.O.  Box  1833.  Tampa,  FL 
33601,  Contact:  Garrett ).  McGibbon, 
Phone:  (813)  229-2879. 

(54)  Laboratory:  Kenvirons.  Inc. 
Address:  452  Versailles  Rd.,  P.O.  Drawer 

V,  Frankfon,  KY  40602.  Contact:  Gary 
H.  Revlett  Phone:  (502)  695-4357, 

(55)  Laboratory:  Kilbourn  Associates 
Address:  1913  Capri  Dr„  Huntsville,  AL 

35811,  Contact:  lohn  H.  Kilbourn. 
Phone:  (205)  539-1401. 

(56)  Laboratory:  Larron  Laboratory. 
Address:  711  Broadway,  Mayfield.  KY 

42066.  Contact:  Daniel  Roth.  Phone: 
(502)  247-6982. 

(57)  Laboratory:  Laseter  and 
Associates.  Inc. 

Address:  P.O.  Box  176.  Collierville.  TN 
38107.  Contact:  Kenneth  Laseter. 
Phone:  (901)  853-0400. 

(58)  Laboratory:  Law  Associates,  Inc. 
Address:  1386  Mayson  St..  Atlanta.  GA 

30324.  Contact:  Greg  Lewars.  Phone: 
(404)  892-3200. 

(59)  Laboratory-:  Law  Engineering. 
Address:  4919  West  Laurel  St..  P.O.  Box 

24183.  Tampa.  FL  33623,  Contact: 
Susan  K.  Gossett,  Phone:  (813)  879- 
0750. 

(60)  Laboratory:  Law  Engineering 
Testing  Co. 

Address:  501  Minuet  Ln.,  P.O.  Box  11297. 
Charlotte,  NC  28220,  Contact:  R.  Glenn 
Craig,  Phone:  (704)  523-2022. 

(61)  Laboratory:  Law  Engineering.  Inc. 
Address:  3608  7th  Ct..  S..  P.O.  Box  10244. 

Birmingham,  AL  35202,  Contact:  R. 
Michael  Hamilton,  Phone:  (205)  252- 
9901. 

(62)  Laboratory:  Loss  Control  Inc. 
Address:  1432  locasta  Dr.,  Lexington.  KY 

40502-5320.  Contact:  John  F. 
Summersett.  Phone:  (606)  273-8881. 

(63)  Laboratory:  MDN&T.  Inc. 
Address:  1911  Brownridge,  Suite  1000, 

Atlanta.  GA  30062.  Contact:  Marc 
Halpern.  Phone:  (404)  977-7H89. 


(64)  Laboratory:  McCrone 
Environmental  Services.  Inc. 
Address:  1412  Oakbrook  Dr..  Suite  U)0. 

Norcross.  GA  30093.  Contact: 

Hamotte  A  Hurley.  Phone:  (404)  381- 

0855 

|65)  Laboratory':  Metro  Services 
Laboratory.  Asbestos  Control  Division 
Address:  6309  Fern  Valley  Pass. 

Louisville.  KY  40228.  Contact:  J 

Daniel  Cooper.  Phone:  (502)  964-0865 

(66)  Laboratorv:  Micro-Methods 
Address:  5106  Telephone  Rd.. 

Pascagoula.  MS  39567.  Contact 
Thomas  J.  Wilson.  Phone:  (601)  769- 
7774. 

(67)  Laboratorv:  Montgomery  Testing 
Co. 

Address:  P.O.  Box  304.  Montgomery.  AL 
36102.  Contact:  OUen  Gray.  Phone 
(205)  262-2878. 

(68)  Laboratory:  Northrop  Services. 
Inc. 

Address:  P.O.  Box  12313.  RTP.  NC 
27709-2313.  Contact:  James  A.  Jahnke. 
Phone:  (919)  549-0611. 

(69)  Laboratory:  Office  of  Safety  & 
Environmental  Health. 

Address:  Room  300.  Nuclear  Science 
Center.  Auburn  University.  AL  36849- 
3501.  Contact:  Charles  H.  Ray.  Jr.. 
Phone:  (205)  826-4870. 

(70)  Laboratory:  Pace  Laboratories. 
Inc. 

Address:  5460  Beaumont  Center  Blvd., 
Tampa.  FL  33634.  Contact:  Timothy  M. 
Odell,  Phone:  (813)  884-8268. 

(71)  Laboratory:  Pacific 
Environmental  Services,  Inc. 
Address:  1905  Chapel  Hill  Rd.,  Durham, 

NC  27707.  Contact:  Gray  Tencer. 
Phone:  (919)  493-3536. 

(72)  Laboratory:  Pensacola  P.O.C.,  Inc. 
Address:  406  Greve  Road.  Pensacola.  FL 

32507,  Contact:  Barbara  Sviglin, 
Phone:  (904)  456-4406. 

(73)  Laboratory:  Phoenix 
Environmental  Labs,  Division  of  P.D.R. 
Engineers.  Inc. 

Address:  2000  Lindell  Ave.,  Nashville. 
TN  37203.  Contact:  A.K.  Upadhyaya. 
Phone:  (615)  298-2065. 

(74)  Laboratory:  Pioneer  Laboratory. 
Inc. 

Address:  11  East  Olive  Rd..  Pensacola. 
FL  32514.  Contact:  Peggy  Gaskill. 
Phone:  (904)  474-1001. 

(75)  Laboratory:  Professional  Contract 
Services.  Inc. 

Address:  P.O.  Box  2605,  Opelika,  AL 
36803-2605,  Contact:  Marsha 
Schnurrenberger.  Phone:  (205)  749- 
2636. 

(76)  Laboratory:  Professional  Service 
Ind.,  Inc. 

I 


Address:  1450  North  Lane  Ave.. 
Jacksonville,  FL  32205.  Contact: 
Thomas  J.  Bolka.  Phone:  (904)  783- 
4300. 

(77)  Laboratory:  PrdfFessional  Service 
Ind  .  Inc..  PTL/Arribal  Division. 
Address:  3901  Northwest  29th  Ave.. 

Miami.  FL  33142.  Contact:  Mary  E. 
Hamel.  Phone:  (305)  633-7555. 

(78)  Laboratory:  I*rofessional  Scr\ice 
Ind.  Inc.,  Pittsburgh  Testing  Laboratory 
Div 

Address:  525  Webb  Industrial  Dr..  NE. 
Marietta,  GA  30062.  Contact:  Patrick  J. 
Schweiger.  Phone:  (404)  424-6200. 

(79)  Laboratory:  Quality  Analytical 
Services. 

Address:  4701  Joseph  Michael  Ct.. 
Raleigh.  NC  27606.  Contact:  John 
Sheats.  Phone:  (919)  851-2891. 

(80)  Laboratory:  R3  Enterprises 

Address:  630  Edgewater  Club  Rd.. 
Wilmington.  NC  28405.  Contact: 
Richard  Spivey.  Phone:  (919)  686-0242. 

(81)  Laboratory:  Resolution,  Inc. 
Address:  244  British  Woods  Dr., 

Nashville.  TN  37217,  Contact:  Ron 
Francis.  Phone:  (615)  360-8931. 

(82)  Laboratory:  Roberts 
Environmental  Siervices,  MAKO  Office 
Complex. 

Address:  Highway  24  East.  Swansboro.  , 
NC  28584.  Contact:  H.  Dan  Roberts.  ! 
Phone:  (919)  393-6167. 

(83)  Laboratory:  S&ME  Industrial 
Tech..  Inc. 

Address:  5909  Breckenridge  Pkwy..  Suite 
B.  Tampa.  FL  33610.  Contact:  John  J. 
Henderson,  Phone:  (813)  623-2438. 

(84)  Laboratory:  S&ME  Industrial 
Technologies.  Inc. 

Address:  840  Low  Country  Blvd.,  Ml. 
Pleasant,  SC  29464.  Contact:  Nina  G. 
Marshtein.  Phone:  (803)  884-0005. 

(85)  Laboratory:  S&ME  Industrial 
Technologies,  Inc. 

Address:  3300  Marjan  Dr..  Atlanta.  GA 
30340.  Contact:  Charles  H.  Zollner. 
Phone:  (404)  451-5772. 

(86)  Laboratory:  Safety  Underwriters 
Lab..  Inc. 

Address:  P.O.  Box  20094,  Birmingham. 
AL  35216,  Contact:  Rebecca  J.  Hicks. 
Phone:  (205)  822-3727. 

(87)  Laboratory:  Schweiger  and 
Associates. 

Address:  1150  Terrell  Mill  Rd..  4M. 
Marietta.  GA  30067.  Contact:  Patrick  J. 
Schweiger.  Phone:  (404)  984-2692. 

(88)  Laboratory:  Southeastern  Marine 
Chemists.  Inc.,  Southeastern  Chemists' 
Laboratories. 
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Address:  P.O.  Box  8917,  Jacksonville.  FL 

32239.  Contact:  Joseph  W.  Newton. 

Phone:  (904)  725-2040. 

(89J  Laboratory:  Southern  Earth 
Sciences.  Inc. 
Address:  762  Downtowner  Loop  W., 

Mobile.  AL  36609.  Contact:  Charles 

Smilie.  Phone:  (205)  344-7711. 

(90)  Laboratory:  Southern  Research 
Institute. 
Address:  P.O.  Box  55305.  Birmingham. 

AL  35255-5305.  Contact:  Ruby  H. 

James.  Phone:  (205)  323-6592. 

(91J  Laboratory:  Specialized  Assays. 
Address:  210  12th  Ave..  S..  P.O.  Box 

25110.  Nashville.  TN  37202.  Contact: 

Kay  Williams-Smith,  Phone:  (615)  255- 

5786. 

(92)  Laboratory:  St.  Elizabeth  Medical 
Center. 

Address:  One  Medical  Village  Dr.. 
Edgewood.  KY  41017.  Contact: 
Margaret  Blau.  Phone:  (606)  334-2080. 

(93)  Laboratory:  TEI  Environmental. 
Inc. 

Address:  308A  Pomona  Dr.,  Greensboro. 
NC  27407.  Contact:  James  Buchanan, 
Phone:  (919)  852-0318. 

(94)  Laboratory:  TTL.  Inc. 

Address:  3516  Greensboro  Ave..  P.O. 
Box  1094.  Tuscaloosa.  AL  35403. 
Contact:  Jack  E.  Davis.  Phone:  (205) 
345-0816. 

(95)  Laboratory:  Tennessee  Valley 
Authority. 

Address:  T105.  NFDC.  Muscle  Shoals. 
AL  35660.  Contact:  Robin  M.  Scheib. 
Phone:  (205)  386-2544. 

(96)  Laboratory:  Test  well  Craig 
Laboratories  of  Florida,  Inc. 

Address:  7104  Northwest  51st  St.. 
Miami.  FL  33166,  Contact:  Robert 
Schuler,  Phone:  (305)  593-0561. 

(97)  Laboratory:  Testwell  Craig 
Laboratories  of  Tampa,  Inc. 
Address:  11553  U.S.  Hwy.  41.  S.. 

Gibsonton.  FL  33534-9720  Contact: 
Michael  Williamson,  Phone:  (813)  677- 
0242. 

(98)  Laboratory:  Thompson 
Engineering  Testing. 

Address:  3707  Cottage  Hill  Rd..  P.O. 
Drawer  9637.  Mobile  Al  36691. 
Contact:  Emery  E.  Baya.  Phonefc(205) 
666-2443. 

(99)  Laboratory:  Thornton 
Laboratories.  Inc. 

Address:  1145  East  Cass  St.,  Tampa,  FL 
33602.  Contact:  Laure  Taylor,  Phone: 
(813)  223-9702. 

(100)  Laboratory:  University  of 
Alabama  Toxic  Substances  Control  Lab. 
Address:  P.O.  Box  2967,  Tuscaloosa.  AL 

35486.  Contact:  W.  Paul  Harrison,    . 
Phone:  (205)  348-4666. 


(101)  Laboratory:  Weston/ ATC.  Inc. 
Analytical  Services. 

Address:  1635  Pumphrey  Ave.,  Auburn, 
AL  36830-4303,  Contact:  Leonard  H. 
Nelms,  Phone:  (205)  826-6100. 

(102)  Laboratory:  Wilson  Analytical. 
Inc. 

Address:  253  Forkner  Dr.,  Decatur,  GA 
30030.  Contact:  John  Wilson.  Phone: 
(404)  377-3886. 

Region  V — Chicago.  III. 

Regional  Asbestos  Coordinator 
Anthony  Restaino.  EPA  Region  V,  230  S. 
Dearborn  St.  {T-SPTB-7),  Chicago,  IL 
60604.  (312)  886-6003,  (FTS)  886-6003. 

(1)  Laboratory:  AAA  &  Associates, 
Inc. 

Address:  1511  Michigan  Mutual  Bldg.,  28 
West  Adams,  Detroit.  MI  48226. 
Contact:  Stuart  P.  Yankee,  Phone: 
(313)961-4122. 

(2)  Laboratory:  ALEX. 

Address:  485  Frontage  Rd.,  Burr  Ridge, 
IL  60521.  Contact:  Erol  Roth,  Phone: 
(312)  789-6080. 

(3)  Labpratory:  ATEC  Associates,  Inc. 
Address:  1501  East  Main  St..  Griffith.  IN 

46319.  Contact:  Roger  S.  Berkowitz. 
Phone:  (219)  924-6690. 

(4)  Laboratory:  ATEC  Associates.  Inc. 

Address:  5150  East  65th  St.. 
Indianapolis.  IN  46220-4871,  Contact: 
Richard  A.  Gehlbach.  Phone:  (317) 
849-4990. 

(5)  Laboratory:  Affiliated 
Environmental  Services.  Inc. 

Address:  3606  Venice  Rd..  Sandusky. 
OH  44870.  Contact:  Don  Dauch. 
Phone:  (419)  627-1974. 

(6)  Laboratory:  Air  Quality  Testing. 
Address:  236  South  Washington  St.. 

Naperville.  IL  60540.  Contact:  J.D. 
Stubblefield.  Phone:  (312)  369-8987. 

(7)  Laboratory:  AirTech  Associates. 
Inc. 

Address:  4100  Madison.  Lower  Level. 
Suite  4.  Hillside.  IL  60162.  Contact: 
Mark  Watka  or  Anne  Czechorski. 
Phone:  (312)  547-8117. 

(8)  Laboratory:  Aires  Environmental 
Services. 

Address:  1550  Hubbard.  Batavia,  IL 
60510.  Contact:  Cynthia  Darling. 
Phone:  (312)  879-3006. 

(9)  Laboratory:  Albert  L.  Caskey. 
Address:  1506  West  Walnut  St., 

Carbondale,  IL  62901,  Contact:  Albert 
L.  Caskey. 

(10)  Laboratory:  Alderink  and 
Associates.  Inc. 

Address:  3221  3  Mile  Rd..  Grand  Rapids. 
MI  49504,  Contact:  Carol  J.  Paxhia. 
Phone:  (616)  791-0730. 


(11)  Laboratory:  Alloway  Testing. 
Address:  1325  North  Cole  St..  Lima.  OH 

45801-3415.  Contact:  John  R.  Hoffman, 
Phone:  (419)  223-1362. 

(12)  Laboratory:  American  Analytical 
Laboratories. 

Address:  100  Lincoln  St..  Akron.  OH 
44308.  Contact:  Richard  E.  Moore. 
Phone:  (216)  535-1300. 

(13)  Laboratory:  Analytical  Testing 
and  Consulting  Ser\'ices.  Inc. 
Address:  5715  West  G  Ave..  Kalamazoo. 

MI  49009.  Contact:  Douglas  A.  Haase. 
Phone:  (616)  342-2026. 

(14)  Laboratory:  Anasbestics  Co. 
Address:  7206  West  90th  PI.,  Bridgev  lew. 

IL  60455.  Contact:  Gary  Kentgen. 
Phone:  (312)  598-2921. 

(15)  Laboratory:  Applied 
Environmental  Siciences,  Inc. 
Address:  511  Eleventh  Ave..  S..  Box  220, 

Minneapolis,  MN  55415,  Contact: 
Patrick  DiBartolomeo,  Phone:  (612) 
339-5559. 

(16)  Laboratory:  Asbestos  Compliance 
Technology.  Inc. 

Address:  4015  Cherry  St..  Cincinnati.  OH 
45223.  Contact:  Tina  Schmalz.  Phone: 
(513)  542-4040. 

(17)  Laboratory:  Asbestos  Compli.ince 
Technology.  Inc. 

Address:  5356  Hillside  Ave., 

Indianapolis.  IN  46220.  Contact:  Virgil 
J.  Konopinski.  Phone:  (317)  257-5096. 

(18)  Laboratory:  Asbestos  Control 
Methods.  Inc. 

Address:  209  South  Main  St..  Mount 
Prospect,  IL  60056.  Contact:  Nelson  W. 
Gray,  Phone:  (312)  398-0078. 

(19)  Laboratory:  Asbestos 
Management.  Inc. 

Address:  36700  South  Huron  St.,  Suite 
104,  New  Boston.  MI  48164,  Contact: 
D.  Rex  Bleeker,  Phone:  (313)  961-6135. 

(20)  Laboratory:  BCA  Laboratory. 
Addres.s:  1102  South  Main.  Blooming'on. 

IL  61701.  Contact:  Kurt  Benckendoif. 
Phone:  (309)  828-7772. 

[21]  Laboratory:  BDN  Industrial 
Hygiene  Consultants. 
Address:  8105  Valleywood  Ln..  Portage, 

Ml  49002.  Contact:  Scott  McFarland. 

Phone:  (616)  329-1237. 

(22)  Laboratory:  Badger  Labs.  &  Eng. 
Co.,  Inc. 

Address:  1110  South  Oneida  St., 
Appleton,  WI  54915,  Contact:  Stoph-n 
C.  Taylor.  Phone:  (414)  739-9213. 

(23)  Laboratory-:  Beling  Consultants. 
Inc. 

Address:  1001-16th  St..  Moline.  IL  61Jr)5, 
Contact:  Jeffrey  A.  Wasson.  Phone: 
(309)  757-9800. 
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(24)  Laboratory:  Best  Lab  IH 
Associates. 

Address:  645  Loveland-Miamiville  Rd., 
Loveland,  OH  45140.  Contact:  James  S. 
Ferguson.  Phone:  (513)  68»-4935. 

(25)  Laboratory:  Bowser-Momer 
Testing  Laboratories.  Inc. 
Address:  420  Davis  Ave..  P.O.  Box  51, 

Dayton,  OH  45403,  Contact:  Mark  A. 
Bingman.  Phone:  (513)  253-8805. 

(26)  Laboratory:  Braun  Environmental 
Laboratories. 

Address:  6800  South  Country  Rd.  18. 
P.O.  Box  35108,  Minneapolis,  MN 
55435-0108.  Contact:  Lisa  A. 
Foumelle-Smestad.  Phone:  (612)  941- 
5600. 

(27)  Laboratory:  Brookfield  Academy. 
Dept.  of  Math  &  Science. 

Address:  3460  North  Brookfield  Rd.. 
Brookfield,  WI  53005,  Contact:  H.S. 
MacDonald,  Phone:  (414)  781-6410. 

(28)  Laboratory:  Bruce  Menkel  & 
Associates,  Inc. 

Address:  235  Industrial  Dr..  P.O.  Box 
159,  Franklin,  OH  45005,  Contact: 

i,  Bruce  Menkel,  Phone:  (513)  746-9300. 

»'  (29)  Laboratory:  C.G.  Technologies. 

Inc. 

Address:  921  Mohican  Pass.  Madison, 
WI  53711.  Contact:  Carol  Gannon. 
Phone:  (608)  271-2292. 

(30)  Laboratory:  CAE  Asbestos. 
Address:  207  North  Woodwork  Ln.. 

Palatine,  IL  60067,  Contact:  Paul  A. 
Evansky,  jr..  Phone:  (312)  991-3300. 

(31)  Laboratory:  CENCON. 
Address:  333  South  Wabash  Ave.-3W. 

Chicago,  IL  60604,  Contact:  Mary  E. 
ORourke.  Phone:  (312)  822-5570. 

(32)  Laboratory:  Carnow.  Conibear 
and  Associates,  Ltd. 

Address:  333  West  Wacker  Dr..  14th  Fl.. 
Chicago,  IL  60606,  Contact:  Steve 
Wolf.  Phone:  (312)  782-4486. 

(33)  Laboratory:  Chem-Bio 
Corporation. 

Address:  140  Easft  Ryan  Rd.,  Oak  Creek. 
WI  53154,  Contact:  Robert  F.  Lipo, 
Phone:  (414)  764-7870. 

(34)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 
Address:  22345  Roethel  Dr.,  Novi,  MI 

48050,  Contact:  Bob  Lieckfield,  Phone: 
(313)  344-1770. 

(35)  Laboratory:  Cole  Associates.  Inc. 
Address:  2211  East  Jefferson  Blvd.. 

South  Bend.  IN  46615.  Contact: 
Lawrence  W.  Grauvogel,  Phone:  (219) 
236-^400 

(36)  Laboratory:  Daily  Analytical 
Laboratories. 

Address:  1621  West  Candletree  Dr.. 
Peoria,  IL  61614.  Contact:  Susan  J. 
Naschert.  Phone:  (309)  692-5252. 


(37)  Laboratory:  Daniel  J.  Hartwig 
Associates,  Inc.,  Director,  Industrial 
Hygiene  Services. 

Address:  P.O.  Box  31,  Oregon.  WI  53575, 
Contact:  David  T.  Killough,  Phone: 
(608)  83S-5781. 

(38)  Laboratory:  DataChem. 
Address:  4388  Glendale-Milford  Rd., 

Cincinnati,  OH  45242.  Contact: 
Charles  L.  Geraci,  Phone:  (513)  733- 
5336. 

(39)  Laboratory:  DeLisle  Consulting  & 
Laboratories,  Inc. 

Address:  6946  East  N.  Ave..  Kalamazoo, 
MI  49001,  Contact:  Brad  Shook,  Phone: 
(616)  343-9698. 

(40)  Laboratory:  DeYor  Laboratories. 
Inc. 

Address:  P.O.  Box  3949,  7655  Market  St.. 
Suite  2500,  Youngstown,  OH  44512. 
Contact:  Joseph  K.  Samuels,  Phone: 
(216)  758-5788. 

(41)  Laboratory:  EIS  Environmental 
Engineers,  Inc. 

Address:  1701  North  Ironwood  Dr., 
South  Bend,  IN  46635,  Contact:  H. 
Stephen  Nye.  Phone:  (219)  277-5715. 

(42)  Laboratory:  ERT  Testing  Services, 
Inc. 

Address:  D.O.H.  Professional  Bldg..  211 
Glendale,  Suite  425,  Highland  Park,  MI 
48203,  Contact:  Rose  M.  Grier,  Phone: 
(313)  865-0600. 

(43)  Laboratory:  Electro  Analytical, 
Inc. 

Address:  7118  Industrial  Park  Blvd., 
Mentor,  OH  44060-5377,  Contact: 
Mitchell  E.  Fadem.  Phone:  (216)  951- 
3514. 

(44)  Laboratory:  Electro-Analytical. 
Inc. 

Address:  220  South  Main  St..  Suite  307. 
Lombard,  IL  60148,  Contact:  Alicia  M. 
Good,  Phone:  (312)  495-7767. 

(45)  Laboratory:  Envirolab,  Inc. 
Address:  946  Richmond  Rd.,  Painesville. 

OH  44077-1196,  Contact:  Felton 
Woods.  Phone:  (216)  352-8318. 

(46)  Laboratory:  Environmental 
Analytical  Labs. 

Address:  314  South  State  Ave.. 

Indianapolis.  IN  46201,  Contact:  David 
W.  Hogue.  Phone:  (317)  269-3618. 

(47)  Laboratory:  Environmental 
Consultants,  Inc. 

Address:  1916  North  12th  St.,  Toledo. 

OH  43624,  Contact:  Donald  Dick. 
Phone:  (419)  241-7127. 

(48)  Laboratory:  Environmental 
Enterprises,  Inc. 

Address:  10147  Springfield  Pike, 
Cincinnati.  OH  45215,  Contact:  Wayne 
L.  Collier,  Phone:  (513)  772-2818. 

(49)  Laboratory:  Environmental 
Evaluation  &  Laboratory  Services,  Inc. 


Address:  225  Parsons  St..  P.O.  Box  1665, 
Kalamazoo,  MI  49005,  Contact:  A. 
Clark  Kahn,  III,  Phone:  (616)  388-8099. 

(50)  Laboratory:  Environmental 
Quality  Laboratory,  Inc. 
Address:  6107  East  Ten  Mile  Rd.. 

Warren,  MI  48091,  Contact:  Thomas  S. 
Megna,  Phone:  (313)  757-7970. 

(51)  Laboratory:  Environmental 
Research  Group.  Inc. 

Address:  7314  West  90th  St.,  Bridgeview, 
IL  60455,  Contact:  Frank  P.  DeFranza, 
Phone:  (312)  430-1112. 

(52)  Laboratory:  Environmental  Safety 
Systems.  Inc. 

Address:  17960  Englewood  Dr., 
Middleburg  Heights.  OH  44130, 
Contact:  Scott  F.  Linville,  Phone:  (216) 
826-4220.  ^ 

(53)  Laboratory:  Environmental 
Services,  Inc. 

Address:  1403  Sunset  Ter..  Wefstem 
Springs,  IL  60558.  Contaft:  Nicholas 
Malone,  Phone:  (312)  24#-2040. 

(54)  Laboratory:  Envisage 
Environmental,  Inc. 

Address:  P.O.  Box  152.  Richfield.  OH 
44286,  Contact:  Steven  R.  Pressman. 
Phone:  (216)  526-0990. 

(55)  Laboratory:  Erlin,  Hime 
Associates  Division  of  Wiss.  Janney, 
Elstner  Assoc,  Inc. 

Address:  330  Pfmgsten  Rd.,  Northbrook. 
IL  60062,  Contact:  Lidia  Lis.  Phone: 
(312)  272-7400. 

(56)  Laboratory:  Fay  Goldblatt 
Laboratories,  Inc. 

Address:  2111  Parkview  Ct.,  Wilmetle, 
IL  60091,  Contact:  Fay  Goldblatt, 
Phone:  (800)  356-0269. 

(57)  Laboratory:  Fibertec,  Inc. 
Address:  808  West  Lake  Lansing  Rd.. 

Suite  206.  East  Lansing.  MI  48823, 
Contact:  Matthew  H.  Frisch.  Phone: 
(517)  351-0345. 

(58)  Laboratory:  Foley  Occupational 
Health  Consulting. 

Address:  4060  Echo  Cove,  Manitou 
Beach.  MI  49253.  Contact:  E.  D.  Foley. 
Jr.,  Phone:  (517)  547-7399. 

(59)  Laboratory:  Gabriel  Laboratories, 
Inc. 

Address:  1421  North  Elston  Ave.. 
Chicago.  IL  60622,  Contact:  Chris 
^Rollins,  Phone:  (312)  486-2123. 

(60)  Laboratory:  Hazardous  Materials 
Management,  Inc. 

Address:  5821  Femrite  Dr.,  Suite  G, 
Room  101,  Madison,  WI  53704, 
Contact:  Jeffrey  S.  Stutsman.  Phone: 
(608)  221-4027. 

(61)  Laboratory:  Howard 
Laboratories,  Inc. 
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Address:  MOl  Sou&  Dixie  Dr..  Daytoa. 
OH  45439,  Contact:  Jackie  Webster, 
Phone:  (513)  2M-6856. 

(62)  Laboratory:  UT  Research 
Institute. 

Address:  10  West  35th  St..  Chicago,  IL 

60616,  ConUct:  Jean  Graf.  Phooc:  (312) 
567-4286. 

(63)  Laboratory:  Industrial 
Environmental  Consultants. 
Address:  1350  East  Lake  Lansing  Rd., 

East  Lansing.  Ml  48823,  ConUcU 
Jeanine  Samuelson.  Phone:  (517)  351- 
4002. 

(64)  Laboratory:  Inorganic  Analytical 
Research. 

Address:  Building  201-1E-15.  P.O.  Box 
33221.  St.  Paul.  MN  55133-3221, 
Contact:  Ronald  B.  Youngquist,  Phone: 
(612)733-1110. 

(65)  Laboratory:  Institute  for 
Environmental  Assessment. 

Address:  2829  Vemdal*  Ave.,  Anoka, 
MN  55303,  Contact:  Richard  T.  Cox. 
Phone:  (512)  427-5310. 

(66)  Laboratory:  Kemron 
Environmental  Services. 
Address:  32740  North  Western  Hwy., 

Faraiington  Hills.  MI  480ia  Contact 
Charles  O'Bryan.  Phone:  (313)  826- 
2426. 

(67)  Laboratory:  Laboratory 
Consultant. 

Address:  14443  East  Cacrod,  Highlaad 
Heigbls,^  OH  44148.  Contact  Fehoa 
Woods.  Phone:  (216)  291-1751. 

(68)  Laboratory:  Larry  Jackson  k 
Associates. 

Address:  2534  East  94di  St..  Chicago,  IL 

60617,  Contact:  Larry  Jackson.  Phone: 
(312)  978-5554. 

(69)  Laboratory:  Lyle  Laboratories. 
Address:  1327  King  Ave..  Columbus,  OH 

43212.  Contact:  Tom  Eggers,  Phone: 
(614)  488-1022. 

(70)  Laboratory:  MJH  Mineralogical 
Consultants.  Inc. 

Address:  13345  Foliage  Ave..  Apple 
Valley.  MN  55124,  Contact:  Michael  L 
Boucher.  Phone:  (612)  432-8836. 

(71)  Laboratory:  Materials  Testing 
Consultants,  Inc.  ' 
Address:  693  Plymouth  NE..  Grand 

Rapids.  MI  49505.  Contact:  Jndson  N. 
Sorensen.  Phone:  (616)  456-5469. 

(72)  Laboratory:  Mathes  Asbestos 
Services,  Inc. 

Address:  P.O.  Box  330,  210  West  Sand 
Bank  Rd..  Columbia,  IL  62236-0330; 
Contact:  David  H.  Ward.  Phone:  («18) 
281-7173. 

(73)  Laboratory:  Micro  Air,  kic. 
Address:  7132  Lakeview  Pkwy.  West 

Dr.,  Indianapolis,  IN  46268,  Contact: 
Harold  Eitzen,  Phone:  (317)  293-1533. 


(74)  Laboratory:  Micro-Frber 
Laboratories,  Inc. 
Address:  635  Landwehr  Rd..  Northbrook, 

IL  60062.  Contactr  Phillip  G.  Pekron, 

Phone:  (332)  48»-4127. 

(7^)Laboratory:  MicroAnalytics  Co. 

Address:  7206  West  90th  PI.,  Bridgeview, 
IL  60455,  Contact  Gary  Kentgen. 
Ptfbne:  (312)  59&-2921. 

(76)  Laboratory:  Micro  View 
Consulting. 

Address:  416  East  Catawba  Ave..  Akron, 
OH  44301,  Contact:  Frank  S.  Karl, 
Phone:  (216)  773-8330. 

(77)  Laboratory:  Microbac 
Laboratories.  Inc..  Seaway  Industrial 
Laboratory  Subsidiary. 

Address:  542-544  Conkey  St.  Hammond, 
IN  46324.  Contact:  Karen  A.  Emy. 
Phone:  (219)  932-1770. 

(78)  Laboratory:  Monarch  Analytical 
Laboratories.  Inc. 

Address:  P.a  Box  2990,  Toledo,  OH 
43606,  Contact:  Ronald  J.  Plenzler. 
Phone:  (419)  535-1780. 

(79)  Laboratory:  NATLSCO  K-2. 
Addresr  RTE  22  &  Kemper  Dc  Long 

Grove.  IL  60049,  Contact:  Joan 
Wronski,  Phone:  (312)  540-2488. 

(80)  Laboratory:  National  Petrographic 
Services. 

Address:  4464  Willowbrook  Rd., 

Columbus.  OH  43220.  Contact:  Bormie 
Awan.  Phone:  (614)  4S9-7a6a 

(81)  Laboratory:  Northbrook  Services. 

Address:  9  Allstate  Commerci a iTl a za, 
51  West  Higgins  Rd..  South 
Barrington.  IL  600ie,  Contact  R.A. 
Nebbia,  Phone:  (312)  551-2316. 

(82)  Laboratory:  Northern  Indiana 
Public  Services  Company. 
Address:  501  Bailly  Station  Rd.. 

Performance  Services — Central  Lab. 
Chesterton.  IN  46304,  Contact:  Steven 
L  Barnes,  Phone:  (219)  787-7205. 

(83)  Laboratory:  Northern  Safety 
Consultants 

Address:  1406  Lincotn  Ave..  Marquette, 
MI  49855,  Contact:  William  T.  Waite, 
PhoiK:  (906)  228-5161. 

(84)  Laboratory:  Northland 
Environmental  Services,  Inc. 
Adcfress:  P.O.  Box  909.  Stevens  Point, 

Wr  54481.  Contact  Robert  C. 
Voborsky,  Phone:  (715)  341-9699. 

(85)  Laboratory:  Nova  Environmental 
Services.  Inc. 

Address:  1107  HazeltJne  Blvd.,  Suite  420, 
Hazeltine  Gates,  Chaska.  MN  55318, 
Contact:  Steven  B.  Cummings.  Phone: 
(612)  448-0393. 

(86)  Laboratory:  ^ova  EnvironmentaL 
Inc. 


Address;  704  Wesley,  Ann  Arbor,  Mt 
48103,  Contact:  Kary  S.  Amin,  Phone: 
(313)  699-2686. 

(87)  Laborotory:  Ohio  Department  of 
Heahh,  Division  of  Laboratories. 
Address:  1571  Perry  St.,  Box  2568. 

Columbus,  OH  43266-0068,  Contact: 
Elizabeth  Clark,  Phone:  (614)  421-1078. 

(88)  Laboratory:  PEl  Associates,  Inc. 

Address:  11499  Chester  Rd.,  Cincinnati; 

OH  45246,  Contact  Craig  Caldwell 
Phone:  (513)  782-4700. 

(89)  Laboratory:  Pace  Laboratories, 
Inc. 

Address:  1710  Douglas  Dr.,  N.. 
Minneapolis,  MN  55422.  Contact  Tom 
L.  Haverson.  Phone:  (612)  544-5543. 

(90)  Laboratory:  Particle  Data 
Laboratories.  Ltd. 

Address:  115  Hahn  St..  Elmhurst,  IL 
60126,  Contact:  Ron  Sturm,  Phone: 
(312)  832-5658. 
\^\)  Laboratory:  Pollution  Control 

Science,  Inc. 

Address:  6015  Manning  Rd.,  Miamisburg. 
OH  45342,  Contact  Sheila  J.  Gaston. 
Phone:  (513)  866-5908. 

(92)  Laboratory:  Pro- Ac  Asbestos 
Services. 

Address:  5736  Tri-County  Hwy., 
Sardinia,  OH  45171.  Contact:  Fred 
Schmalz.  Phone:  (513)  542-8708. 

(93)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  5555  Canal  Rd..  Cleveland,  OH 
44125,  Contact:  David  Rodrigaez. 

Phone:  (216)  447-1335. 

(94)  Laboratory:  Professional  Service 
Ind..  Inc.  Pittsburgh  Testing  Lab 
Division. 

Address:  4421  Harrison  St..  Hillside.  IL 
60162.  Contact  Jerry  Gruba.  Phone: 
(312)  449-5050. 

(95)  Laboratory:  Professional  Service 
Ind.,  Inc.,  Pittsburgh  Testing  Laboratory 
Division. 

Address:  2060  South  Calhoun  Rd..  New 
Berlin,  WI  53151,  Contact  Jeff  Grzeca. 
Phone:  (414)  782-1600. 

(96)  Laboratory:  Randolph  S 
Associates,  Inc. 

Address:  8901  North  Industrial  Rd., 
Peoria,  IL  61615,  Contact:  Kirk 
Sweetland.  Phone:  (309)  692-4422 

(97)  Laboratory:  Reed  City  Hospital 
Address:  7665  Patterson  Rd.,  P.O.  Box 

75,  Reed  City.  Ml  49677.  Coatact: 
James  T.  Reardon,.  I^one:  (616)  832- 
3271. 

(98)  Laboratory:  Ricerca.  Irjc. 

Address:  7528  Auburn  Rd..  P.O.  Box 
1000,  Painesville.  OH  44077-1000. 
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Contact:  William  O.  Butler.  Phone: 
(216)  357-3300. 

(99)  Laboratory-:  S.E.A..  Inc. 
Address:  7349  Worthington-Calena  Rd.. 

Columbus,  OH  43085.  Contact:  Jami  J. 
St.  Clair.  Phone:  (614)  88ft^l60. 

(100)  Laboratory:  S.H.  Gelles 
Associates. 

Address:  2836  Fisher  Rd..  Columbus.  OH 
43204.  Contact:  S.H.  Gelles,  Phone: 
(614)  276-2957. 

(101)  Laboratory:  Sea  Earth  &  Air 
Environmental  Consultants,  Inc. 
Address:  4651  North  Paulina.  Chicago.  U. 

60640.  Contact:  Barbera  Carr.  Phone: 
(312)  878-8337. 

(102)  Laboratory:  Sentry  Insurance 
Co. 

Address:  1800  North  Point  Dr..  Stevens 
Point.  \VI  54481.  Contact:  Sandy 
VanHoldt.  Phone:  (715)  346-6389. 

(103)  Laboratory:  Shaw 
Environmental  Analytical  Laboratory. 
Address:  P.O.  Box  608559,  Chicago,  IL 

60660,  Contact:  Michael  Shaw,  Phone: 

(312)  973-4447. 

(104)  Laboratory:  Sierra  Analytical  8t 
Consulting  Ser\'ices,  Inc. 

Address:  218  8th  St..  Ann  Arbor.  MI 
48103.  Contact:  Dave  Nelson.  Phone: 

(313)  062-1155. 

(105)  Laboratory:  Stat  Analysis 
Corporation. 

Address:  2201  West  Campbell  Park  Dr.. 
Chicago,  IL  60612-3501,  Contact: 
David  E.  Schwartz.  Phone:  (312)  733- 
0551. 

(106)  Laboratory:  Stilson  Laboratories, 
Inc. 

Address:  170  North  High  St..  Columbus. 
OH  43215,  Contact:  W.  Martin  Bell. 
Phone:  (614)  228-4385. 

(107)  Laboratory:  Suburban 
Environmental  Consultants,  Ltd. 
Address:  17121  Whitman.  Hazelcrest.  IL 

60429,  Contact:  Henry  G.  Gooday,  Jr., 
Phone:  (312)  335-1808. 

(108)  Laboratory:  TEM,  Inc. 
Address:  110  West  Park  Ave..  Suite  210. 

Elmhurst,  IL  60126,  Contact:  James 
Tuinenga,  Phone:  (312)  530-2390. 

(109)  Laboratory:  Testing  Engineers 
and  Consultants.  Inc. 

Address:  P.O.  Box  249, 1333  Rochester 

Rd.,  Troy.  MI  48099, 
Contact:  Scott  Chandler.  Phone:  (313) 

588-6200. 

(110)  Laboratory:  The  St.  Paul 
Insurance  Co. 

Address:  494  Metro  Square  Bldg..  7th  & 
Robert  Sts..  St.  Paul.  MN  55101. 
Contact:  Donald  J.  Larsen,  Phone: 
(612)  221-7043. 

(111)  Laboratory:  Thermo  Analytical/ 
Erg. 


Address:  117  North  First  St.,  Ann  Arbor, 
MI  48104-1399,  Contact:  Fred  Fenner. 
Phone:  ((313)  662-3104. 

(112)  Laboratory:  Tremco. 
Address:  10701  Shaker  Blvd.,  Cleveland. 

OH  44104,  Contact:  Charles  J.  Kaloczi, 
Phone:  (216)  292-5000. 

(113)  Laboratory:  Tri-State 
Laboratories,  Department  of 
Environmental  Services. 

Address:  19  East  Front  St..  Youngstown, 
OH  44503,  Contact:  Bari  Lateef.  Phone: 
(216)  746-8800. 

(114)  Laboratory:  Twin  City  Testing 
Corporation. 

Address:  662  Cromwell  Ave..  St.  Paul. 
MN  55114,  Contact:  Wallace  J.  Nosek. 
Jr..  Phone:  (612)  645-3601. 

(115)  Laboratory:  Wadsworth/Alert 
Laboratories. 

Address:  P.O.  Box  31454,  Cleveland,  OH 
44131,  Contact:  Douglas  R.  Allenson. 
Phone:  (216)  642-9151. 

(116)  Laboratory:  Wausau  Insurance 
Companies,  Environmental  Health 
Laboratory. 

Address:  2000  Westwood  Dr.,  Wausau, 
WI  54401,  Contact:  Thomas  Stavros, 
Phone:  (715)  842-6810. 

(117)  Laboratory:  Wisconsin 
Occupational  Health  Labs. 

Address:  979  Jonathon  Dr..  Madison,  WI 
53711,  Contact:  Richard  Zimmerman, 
Phone:  (608)  263-8807 

(118)  Laboratory:  Zimmerlin 
Consulting  Group. 

Address:  3972  Brown  Park  Dr.,  Suite  D, 
P.O.  Box  357,  Hilliard,  OH  43026-0357, 
Contact:  William  Zimmerlin,  Phone: 
(513)  236-7608 

(119)  Laboratory:  Zimmerlin 
Consulting  Group. 

Address:  3420  East  96th  St.,  Suite  A, 
Indianapolis,  IN  46240, ,  Contact: 
Daniel  J.  Smith,  Phone:  (317)  574-0848. 

Region  VI— Dallas,  TX 

Regional  Asbestos  Coordinator:  John 
West,  6t-Pt.  EPA,  Region  VI,  1445  Ross 
Avenue,  Dallas.  TX  75202-2733.  (214) 
655-7244,  (FTS)  255-7244. 

(1)  Laboratory:  A  &  B  Environmental 
Services,  Inc. 

Address:  15371  Woodfurest  Blvd.. 
Channelview,  TX  77530,  Contact:  Ram 
Ramakrishnan,  Phone:  (713)  457-6608. 

(2)  Laboratory:  ACI  &  Associates. 

Address:  2100  Road  to  Six  Flags  East. 
Arlington,  TX  76011,  Contact:  Michael 
J.  Lee.  Phone:  (817)  265-7535. 

(3)  Laboratory:  ATEC  Environmental 
Services. 

Address:  11310  Newkirk  St.,  Dallas,  TX 
75229-3382,  Contact:  Stephen  D. 
Brandt.  Phone:  (214)  243-8931. 


(4)  Laboratory:  ATI  Environmental 
Services,  Inc. 

Address:  2209  Wisconsin  St..  Suite  100. 
Dallas,  TX  75229.  Contact:  Lawrence 
M.  Thompson.  Phone:  (214)  620-8911. 

(5)  Laboratory:  Acadiana  Research 
Laboratories  University  of  Southwest 
Louisiana. 

Address:  P.O.  Box  44210.  Lafayette.  I A 
70504,  Contact:  Davy  L.  Bernard, 
Phone:  (318)  231-6184. 

(6)  Laboratory^  Accredited  Industrial 
Hygienists. 

Address:  P.O.  Box  6152.  Pasadena,  TX 
77506,  Contact;  J.  P.  Forsman,  Phone: 
(713)  477-8101. 

(7)  Laboratory:  Accumin  Analysis. 
Address:  323  Holly  vale.  Houston.  TX 

77060,  Contact:  William  A.  McHaie. 
Phone:  (713)  931-1131. 

(8)  Laboratory:  Aegis  Associates.  Inc. 
Address:  44  East  Ave..  Suite  lOO/Suite 

202.  Austin,  TX  78701-4334,  Contact:   . 
Dianne  Herrera,  Phone:  (512)  474- 
8789. 

(9)  Laboratory:  Allied  Environmental 
Services.  Inc. 

Address:  16023  I-IO  East,  #9.  Channel- 
view,  TX  77530,  Contact:  Subba  V. 
Gogineni.  Phone:  (713)  452-5897. 

(10)  Laboratory:  American  Analytical, 
Inc. 

Address:  218  Market  St.,  Baird,  TX 
79504,  Contact:  Bob  Dye,  Phone:  (915) 
854-1264. 

(11)  Laboratory:  American  Interplex 
Corporation. 

Address:  3400  Asher  Ave..  Little  Rock. 
AR  72204,  Contact:  Joe  D.  Henry. 
Phone:(501)664-5060. 

(12)  Laboratory:  Anachem,  Inc. 

Address:  2105  Luna  Rd..  Suite  390. 
Carrollton.  TX  75006,  Contact:  Hugh  L 
Waldrum,  Phone:  (214)  241^636. 

(13)  Laboratory:  Analytical  Labs. 

.A^ddress:  1010  Las  Lomas  NE., 

Albuquerque,  NM  87106,  Contact:  Bob 
Dye,  Phone:  (505)  242-3845. 

(14)  Laboratory:  Applied 
Environmental  Services. 

Address:  716  La  Cruz,  El  Paso,  TX  79902, 
Contact:  Rafael  Nickolas.  Jr..  Phone: 
(915)  533-1147. 

(15)  Laboratory:  Arkansas 
Department  of  Health. 

Address:  4815  West  Markham  St..  Little 
Rock.  AR  72205,  Contact:  Stan  Faulk, 
Phone:  (501)  661-2389. 

(16)  Laboratory:  Armstrong  Forensic 
Laboratory,  Inc. 

Address:  330  Loch'n  Green  Trail, 
Arlington,  TX  76012,  Contact:  John  M. 
Corn,  Phone:  (817)  275-2691. 
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(17)  Laboratory:  Asbestos 
Technology.  Inc. 

Address:  P.O.  Box  720427.  Houston,  TX 
77272-0427.  Contact:  David  A. 
Hanawa.  Phone:  (713)  772-7647. 

(18)  Laboratory:  Assaigai  Analytical 
Laboratories. 

Address:  7300  Jefferson.  NE.. 
Albuquerque.  NM  87109.  Contact: 
Dean  Dupree,  Phone:  (505)  345-8964. 

(19)  Laboratory:  Austin  Asbestos 
Analysis  Service.  Inc. 

Address:  9804  Halifax,  Austin.  TX  78753. 
Contact:  Don  Brown,  Phone:  (512)  836- 
0131. 

(20)  Laboratory:  Building 
Environmental  Systems,  Inc. 
Address:  3501  North  MacArthur.  Suite 

400B.  Irving.  TX  75062,  Contact:  Amy 
L.  Smith,  Phone:  (214)  257-0787. 

(21)  Laboratory:  Central  Analytical 
Laboratories,  Inc. 

Address:  2600  Marietta  Ave.,  Kenner, 
LA  70062,  Contact:  David  R.  Lasater. 
Phone:  (504)  469-3511. 

(22)  Laboratory:  Chemron.  Inc. 
Address:  3038  Orchard  Hill.  San 

Antonio,  TX  78230-3057,  Contact: 
Ronald  G.  Oldham,  Phone:  (512)  493- 
2247. 

(23)  Laboratory:  Chemtex 
Environmental  Laboratory. 
Address:  1747  7th  Ave..  Port  Arthur,  TX 

77642  Contact:  C.N.  Reddy.  Phone: 
(409)  983-4575. 

(24)  Laboratory:  Continental 
Technical  Services  Environmental 
Health  Division. 

Address:  9742  Skillman.  Dallas,  TX 
75243.  Contact:  Carolyn  Vercell, 
Phone:  (214)  343-2025. 

(25)  Laboratory:  Diversified 
Environmental  Technologies 
Incorporated. 

Address:  132  West  Main,  Norman,  OK 
73069,  Contact:  Dan  Tutt.  Phone:  (405) 
360-7929. 

(26)  Laboratory:  EEG,  Inc. 
Address:  220A  North  Knoxville, 

Russellville,  AR  72801,  Contact:  Anne 
Woker,  Phone:  (501)  968-6767. 

(27)  Laboratory:  EIRA,  Inc. 
Address:  161  James  Dr.  West,  St.  Rose, 

LA  70087,  Contact:  Margaret  Metcalf, 
Phone:  (504)  469-0333. 

(28)  Laboratory:  ENTER 
Environmental  Laboratories. 
Address:  14285  Airline  Highway,  Baton 

Rouge,  LA  70817-6232.  Contact:  Sham 
L.  Sachdev,  Phone:  (504)  292-2900. 

(29)  Laboratory:  Earth  Tech,  Inc, 
Address:  RR  »4,  Box  4.  Wagoner,  OK 

74467,  Contact:  Daryl  L.  Lessin,  Phone: 
(918)485-4910. 


(30)  Laboratory:  East  Texas  Testing 
Laboratory.  Inc. 

Address:  1717  East  Erwin.  Tyler.  TX 
75702.  Contact:  Gary  G.  LaFrance. 
Phone:  (214)  595-4421. 

(31)  Laboratory:  Ensco  Environmental 
Services. 

Address:  P.O.  Box  8513,  333  Executive 
Ct.,  Little  Rock,  AR  72205,  Contact: 
Charles  F.  Fowler,  Phone:  (501)  223- 
4100. 

(32)  Laboratory:  Entek  Laboratories. 
Address:  12th  and  Marshall,  Room  281, 

Little  Rock.  AR  72202,  Contact:  Norma 
James,  Phone:  (501)  375-0249. 

(33)  Laboratory:  Environmental 
Analysis,  Inc. 

Address:  Route  1,  Box  12,  Plainview,  AR 
72857,  Contact:  Jimmy  Cunningham, 
Phone:  (501)  272-4241. 

(34)  Laboratory:  Environmental 
Analytical  Consultants. 

Address:  432  North  Anthony  St..  New 
Orieans,  LA  70119.  Contact:  Michael  J. 
Landry.  Phone:  (504)  482-1717. 

(35)  Laboratory:  Environmental 
Consultants,  Inc. 

Address:  P.O.  Box  17867,  Shreveport,  LA 
71138-0867,  Contact:  Rhonda  L. 
Dillingham,  Phone:  (318)  687-3771. 

(36)  Laboratory:  Environmental 
Management,  Inc. 

Address:  414  West  California,  Ruston. 
LA  71270,  Contact:  Robert  W. 
Flournoy.  Phone:  (318)  255-0060. 

(37)  Laboratory:  Environmental 
Monitoring  Service,  Inc, 

Address:  13008  Amarillo  Ave.,  Austin, 
TX  78729,  Contact:  Rick  Pruet,  Phone: 
(512)  335-9116. 

(38)  Laboratory:  Environmental 
Occupational  Safety,  Inc. 
Address:  408  North  Bowser,  lOOA, 

Richardson,  TX  75081,  Contact: 
Thomas  J.  Palet,  Phone:  (214)  644-2072. 

(39)  Laboratory:  Environmental 
Research  Institute,  Inc. 

Address:  P.O.  Box  2024,  Tyler,  TX  75710, 
Contact:  Thomas  R.  McKee,  Phone: 
(214)  877-9314. 

(40)  Laboratory:  Envirotest,  Inc. 
Address:  P.O.  Box  42812^14,  Houston, 

TX  77042,  Contact:  Daniel  J.  Gerhardt, 
Phone:  (713)  782-4101. 

(41)  Laboratory:  FKS  Laboratory. 
Address:  P.O.  Box  838,  Hallsville.  TX 

75650,  Contact:  Fred  K.  Smith,  Phone: 
(214)  668-3693. 

(42)  Laboratory:  Falkner  Laboratories, 
Inc. 

Address:  1039  Pearl  Dr.,  P.O.  Box  5438, 
Bossier  City,  LA  71171-5438,  Contact: 
John  I.  Falkner.  Phone:  (318)  746-2404. 

(43)  Laboratory:  Geo-Environmental 
Services,  Inc.,  Austin  Office. 


Address:  1106  Clayton  Ln.,  Suite  523VV, 
Austin,  TX  78723,  Contact:  C.  Wade 
Mullin,  Phone:  (512)  454-8378. 

(44)  Laboratory:  Gerald  Garrett  & 
Associates,  Inc. 

Address:  2720  Stemmons  Freeway,  Suite 
805  South,  Dallas,  TX  75207,  Contact: 
J.  W.  Knuckles,  Phone:  (214)  688-4457. 

(45)  Laboratory:  Hanby  Analytical 
Labs,  Inc. 

Address:  4400  South  Wayside  St.,  Suite 
107,  Houston.  TX  77087,  Contact:  John 
D.  Hanby,  Phone:  (713)  649-4500. 

(46)  Laboratory:  Huey,  Martin,  & 
Associates. 

Address:  5613  Bruyninckx  Rd., 
Alexandria,  LA  71303,  Contact:  Ben  F. 
Martin.  Phone:  (318)  473-6431. 

(47)  Laboratory:  IHST. 

Address:  6709  Parkside  Ct..  AHington. 
TX  76016,  Contact:  Larry  Liukonen, 
Phone:  (817)  572-6336. 

(48)  Laboratory:  Institute  for 
Research,  Inc. 

Address:  8330  Westglen  Dr.,  Houston. 
TX  77063,  Contact:  Benjamin 
Mosier,Phone:  (713)  783-8400. 

(49)  Laboratory:  Inter-Mountain  Labs. 
Inc. 

Address:  2506  West  Main,  Farmington, 
NM  87401,  Contact:  April  Gil,  Phone: 
(505)  326-4737. 

(50)  Laboratory:  Kemron 
Environmental  Services. 

Address:  16550  Highland  Rd.,  Baton 
Rouge,  LA  70810,  Contact:  Thomas 
Bauckham,  Phone:  (504)  293-8650. 

(51)  Laboratory:  Kiser  Engineering, 
Inc. 

Address:  211  North  River  St.,  Sequin,  TX 
78155,  Contact:  Roy  C.  Mills.  Phone: 
(800)  426-2102. 

(52)  Laboratory:  Law  Engineering 
Testing  Co. 

Address:  5500  Guhn  Rd.,  Houston,  TX 
77040.  Contact:  C.  H.  Byrd,  Phone: 
(713)93^7161. 

(53)  Laboratory:  Loflin  Environmental 
Services,  Inc. 

Address:  701  Bradfield,  Houston,  TX 
77060,  Contact:  James  A.  Murray, 
Phone:  (713)  931-9316. 

(54)  Laboratory:  Marshall 
Environmental  Management. 
Address:  6161  North  May  Ave.,  Suite 

133,  Oklahoma  City,  OK  73112. 
Contact:  Charles  L.  Marshall.  Phone: 
(405)  842-3415. 

(55)  Laboratory:  Martin  Marietta 
Manned  Space  Systems  Quality 
Evaluation  Laboratory. 
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Addness:  P.O.  Box  29304.  New  Orleans, 
U^  70189,  Contact:  Reginald  G. 
Safloum.  Phone:  (504)  257-1766. 

(56)  Laboratory:  Maxim  Engineers. 
Inc. 

Address:  11601  North  Lamar.  Austin.  TX 
78753,  Contact:  Fernando  Yepez, 
Phone:  (512)  837-8851. 

(57)  Laboratory:  Maxim  Engineers, 
Inc. 

Address:  2342  Fabens,  P.O.  Box  59902. 
Dallas,  TX  75229,  Contact:  Steve 
Moody,  Phone:  (214)  247-7575. 

(58)  Laboratory:  McClelland 
Management  Services. 
Address:  6100  Hillcroft.  Suite  220, 

Houston.  TX  77081,Contact:  Jaye  R. 
Stanley,  Phone:  (713)  995-9000. 

(59)  Laboratory:  McKee 
Environmental  Health  Services. 
Address:  11114  Sage  Park.  Houston,  TX 

77089,  Contact:  Ron  McKee,  Phone: 
(713)  481-3501. 

(60)  Laboratory:  NUS  Corporation. 
Address:  900  Gemini,  Houston,  TX 

77058,  Contact:  John  W.  McCormick. 
Phone:  (713)  488-1810. 

(61)  Laboratory:  National  Asbestos 
Consultants  Inc. 

Address:  4619  North  Santa  Fe, 

Oklahoma  City.  OK  73118.  Contact: 
Jerry  Bowerman.  Phone:  (405)  528- 
6224. 

(62)  Laboratory:  New  Mexico  State 
University  Department  of  Biology. 
Address:  Box  3AF.  Las  Cruces,  NM 

88003.  Contact:  Joseph  LaPointe. 
Phone:  (505)  646-1531. 

(63)  Laboratory:  North  American 
Analytical  Labs. 

Address:  4405  Crawford  St.,  Abilene,  TX 
79605,  Contact:  Gene  Walker,  Phone: 
(915)  691-0172. 

(64)  Oklahoma  Asbestos  Analytic 
Laboratory.  Inc. 

Address:  15939  Southeast  29th, 

Choctaw,  OK  73020,  Contact:  Brian  E. 
Gordon,  Phone:  (405)  390-3501. 

(65)  Laboratory:  Oklahoma  City- 
County  Health  Department  Laboratory 
Health  Ser\'ices. 

Address:  921  Northeast  23rd  St.. 
Oklahoma  City,  OK  73105,  Contact: 
Cheryl  Ball,  Phone:  (405)  427-8651. 

(66)  Laboratory:  Oklahoma  State 
Department  of  Health  Special  Hazard 
Division. 

Address:  P.O.  Box  53551,  Oklahoma 
City,  OK  73152,  Contact:  William  M. 
Kemp.  Phone:  (405)  271-5221. 

(67)  Laboratory:  Oxford 
Environmental  Corp. 

Address:  3224  26th  St.,  Metairie.  LA 
70002.  Contact:  J.  Robert  Paterek. 
Phone:  (504)  391-0795. 


(68)  Laboratory:  Palet  Environmental 
Labs. 

Address:  8351  Southwestern  Blvd.,  #237, 
Dallas.  TX  75206.  Contact:  Thomas 
Palet.  Phone:  (214)  696-0230. 

(69)  Laboratory:  Professional 
Laboratories. 

Address:  1105  13th  St.,  Lubbock,  TX 
79401,  Contact:  Craig  Tannahill, 
Phone:  (806)  747-5681. 

(70)  Laboratory:  Professional  Service 
Ind.,  Inc.  BioSearch  Laboratories. 
Address:  1178  Corporate  Dr.  West, 

Arlington.  TX  76011.  Contact:  Sharon 
G,  Winders,  Phone:  (817)  640-^162. 

(71)  Laboratory:  Professional  Service 
Ind..  Inc.  PTL/Shilstone  Eng.  Testing 
Lab.  Div. 

Address:  1714  Memorial  Dr.,  Houston, 
TX  77007.  Contact:  Charles  Remkes. 
Phone:  (713)  224-2047. 

(72)  Laboratory:  Putnam  Laboratories. 
Address:  2100  Road  to  Six  Flags  East. 

Arlington.  TX  76011.  Contact:  Dan  B. 
Weeks.  Phone:  (817)  265-7535. 

(73)  Laboratory:  Raba-Kistner 
Consultants,  Inc. 

Address:  P.O.  Box  690287,  San  Antonio, 
TX  78269-0287,  Contact:  Frank  B. 
Schweitzer,  Phone:  (512)  699-9090. 

(74)  Laboratory:  Regional  Labs. 
Address:  919  Glen  Key,  Denison,  TX 

75020,  Contact:  Cliff  Wood,  Phone: 
(214)  463-6666. 

(75)  Laboratory:  Red  Cole  & 
Associates  Asbestos  Control  Division. 
Address:  4516  Lovers  Lane,  Suite  212, 

Dallas,  TX  75225,  Contact:  Rod  Cole, 
Phone:  (214)  520-2925. 

(76)  Laboratory:  Southwestern 
Laboratories,  Inc. 

Address:  2575  Lone  Star  Dr.,  Dallas,  TX 

75il2,  Contact:  Lawrence  M. 

Thompson,  Phone:  (214)  631-2700. 

[77\  Laboratory':  Southwestern 
Laboratories.  Inc..  EES  Division. 
Address:  P.O.  Box  8768.  Houston,  TX 

77249.  Contact:  Phillip  Yokley.  Phone: 

(713)  692-9151. 

(78)  Laboratory:  Southwestern  Public 
Service  Co..  Systems  Laboratory. 
Address:  P.O.  Box  1261.  AmarUlo.  TX 

79170,  Contact:  Ronald  H.  Dutton. 
Phone:  (806)  378-2121. 

(79)  Laboratory:  Standard 
Environment  Controls,  Inc. 
Address:  5805  Callaghan  Rd.,  Suite  201. 

San  Antonio,  TX  78228,  Contact:  Al 
Dooley.  Phone:  (512)  647-1228. 

(80)  Laboratory:  Standard  Testing  & 
Eng.  Co. 

Address:  600  Distributors  Row, 
Harahan,  LA  70123,  Contact:  Robert  E. 
Jones,  Phone:  (504)  734-8378.  « 


(81)  Laboratory:  Standard  Testing  and 
Engineering  Co. 

Address:  3400  North  Lincoln  Blvd., 
Oklahoma  City,  OK  73105,  Contact: 
Cheri  Marcham,  Phone:  (405)  528- 
0541. 

(82)  Laboratory:  Stanley  Engineering 
Inc.  &  Alpha  Analytical  Labs,  Inc. 
Address:  2700  Northwest  39th  St.. 

Oklahoma  City,  OK  73112,  Contact: 
Keith  L  Stanley,  Phone:  (405)  948- 
6505. 

(83)  Laboratory:  Sunbelt  Associates. 
Inc. 

Address:  6961  Mayo  Rd..  New  Orleans. 
LA  70126,  Contact:  Gary  C.  Allen. 
Phone:  (504)  242-5026. 

(84)  Laboratory:  Texas  Department  of 
Health  Asbestos  Abatement  Branch 
Address:  1100  West  49th  St..  Austin.  TX 

78756-3199.  Contact:  Joel  H.  Smith. 
Phone:  (512)  458-7255. 

(85)  Laboratory:  Texas  Research 
Institute  Environmental  Division 
Address:  9063  Bee  Cave  Rd..  Austin,  TX 

78733.  Contact:  Sary  Rolls.  Phone: 
(512)  263-2101.     • 

(86)  Laboratory:  The  Hartford  Steam 
Boiler  Inspection  &  Insurance  Co. 
Address:  15415  Katy  Fwy.,  Suite  300, 

Houston,  TX  77094,  Contact:  Diana 
Spence,  Phone:  (713)  578-7300. 

(87)  Laboratory:  Tulane  University 
Medical  Center  Department  of 
Environmental  Health  Sciences 

Address:  1430  Tulane  Ave.,  New 
Orleans,  LA  70012,  Contact:  Shau 
Nong  Chang,  Phone:  (504)  588-5374. 

(88)  Laboratory:  U.S.  Analytical,  Inc. 
Address:  P.O.  Box  801.  Abilene.  TX 

79604,  Contact:  L.  Keith  Davis,  Phone: 
(915)  698-3293. 

(89)  Laboratory:  U.S.  Analytical,  Inc. 
Address:  P.O.  Box  81311,  Midland,  TX 

79709,  Contact:  Donald  Anderson. 
Phone:  (915)  561-4045. 

(90)  Laboratory:  W.  C.  Runnels 
Consultants 

Address:  Route  9,  P.O.  Box  1459, 
Beaumont,  TX  77796,  Contact:  W.  C. 
Runnels,  Phone:  (409)  866-3109. 

(91)  Laboratory:  Waldemar  S.  Nelso  & 
Co.,  Inc. 

Address:  1200  St.  Charles  Ave.,  New 
Orleans,  LA  70130,  Contact:  Laura  E. 
Yager,  Phone:  (504)  523-5281. 

(92)  Laboratory:  Weckerling  Scientific 
Laboratories,  Inc. 

Address:  2602  Electronic  Ln.,  Suite  606. 
Dallas.  TX  75220.  Contact:  Alan  B. 
Weckerling.  Phone:  (214)  353-9494. 

(93)  Laboratory:  Weintritt  Testing 
Laboratories,  Inc. 
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Address:  305  Andrew  Guidry  Rd..  P.O. 
Box  30162.  Lafayette.  LA  70593. 
Contact:  Richard  G.  Tietz,  Phone:  (318) 
981-1560. 

(94)  Laboratory:  West-Paine 
Laboratories,  Inc. 

Address:  7979  G.  S.  R.  I.  Ave..  Baton 
Rouge,  LA  70820  Contact:  Jonny  H. 
Vickers.  Phone:  (504)  769-4900. 

(95)  Laboratory:  Western  Atlas 
International. 

Address:  1733  North  Padre  Island  Dr., 
Corpus  Christi.  TX  78408-2329, 
Contact:  Craig  Hawkins,  Phone:  (512) 
289-2673. 

Region  VII— Kansas  City,  KS 

Regional  Asbestos  Coordinator: 
Wolfgang  Brandner,  EPA  Region  VII.  726 
Minnesota  Ave..  Kansas  City.  KS  66101. 
(913)  236-2834.  (FTS)  757-2834. 

(1)  Laboratory:  A.T.  Laboratory 
Address:  2449-A  Iowa  St..  Suite  208. 

Lawrence.  KS  66046.  Contact:  Terron 
E.  Jones.  Phone:  (913)  749-2794. 

(2)  Laboratory:  ACM  Labs.  Inc. 

Address:  304  North  Main,  P.O.  Box  2073. 
Fairfield.  lA  52556.  Contact:  David 
Fleshman.  Phone:  (515)  472-7402. 

(3)  Laboratory:  ALERT  Analytical 
Laboratories 

Address:  1900  West  47th  PI..  »302. 
Westwood.  KS  66205.  Contact:  Kevin 
Santee.  Phone:  (913)  831-4795. 

(4)  Laboratory:  Abshier  &  Associates. 
Ltd. 

Address:  524  Northeast  Malibu  Dr..  Lee's 
Summit.  MO  64063,  Contact:  Shirley 
A.  Abshier.  Phone:  (816)  524-9203. 

(5)  Laboratory:  Ames  Environmental 
Address:  3910  Lincoln  Way.  Ames.  lA 

50010,  Contact:  David  Fairchild, 
Phone:  (5K)  292-3400. 

(6)  Laboratory:  Asbestos  Consulting  & 
Testing 

Address:  15001  West  101st  Ter..  Lenexa. 
KS  66215.  Contact:  Jim  A.  Pickel. 
Phone:  (913)  492-1337. 

(7)  Laboratory:  Baird  Scientific 
Address:  P.O.  Box  842,  Carthage,  MO 

64836,  Contact:  Gary  Baird,  Phone: 
(417)  358-5567. 

(8)  Laboratory:  Certified 
Environmental  Management,  Inc. 
Address:  P.O.  Box  504,  Salina,  KS  67402- 

0504,  Contact:  Brenda  A.  Tolson, 
Phone:  (913)  536-6315. 

(9)  Laboratory:  Chart  Services,  Ltd. 
Address:  4725  Merle  Hay  Rd..  Suite  214, 

Des  Moines,  lA  50322.  Contact:  Mary 
A.  Finn,  Phone:  (515)  276-3642. 

(10)  Laboratory:  ERG  Consultants.  Inc. 
Address:  402  C  Bannister  Rd..  Kansas 

City.  MO  64131.  Contact:  Andrew  F. 
Oberta,  Phone:  (816)  444-5804. 


(11)  Laboratory:  Environmental 
Analysis  South 

Address:  1209  Broadway,  Cape 
Girardeau,  MO  63702,  Contact:  David 
Warren,  Phone:  (314)  334-6717. 

(12)  Laboratory:  Environmetrics.  Inc. 
Address:  10679  Midwest  Industrial 

Blvd..  St.  Louis.  MO  63132.  Contact: 
Mario  Vaenberg.  Phone:  (314)  427- 
0550. 

(13)  Laboratory:  Groundwater 
Technologies  Environmental 
Laboratories  Midwest  Region 

Address:  902  West  2nd  St..  Wichita.  KS 
67203,  Contact:  Robert  K.  Kennedy, 
Phone:  (316)  264-^1480. 

(14)  Laboratory:  Hall-Kimbrell 
Environmental  Services,  Inc. 
Address:  4840  West  15th  St.,  Lawre»ce, 

KS  66046  Contact:  W.  David  Kimbrell, 
Phone:  (913)  749-2381. 

(15)  Laboratory:  Health  & 
Architectural  Assoc,  Inc. 
Address:  503  Main  St..  Belton.  MO 

64012.  Contact:  George  S.  McDowell. 
Phone:  (816)  331-0002. 

(16)  Laboratory:  Industrial  Testing 
Laboratories.  Inc. 

Address:  2350  Seventh  Blvd..  St.  Louis. 
MO  63104,  Contact:  William  J.  Lowry. 
Phone:  (314)  771-7111. 

(17)  Laboratory:  Iowa  State  University 
of  Science  &  Technology  Department  of 
Environmental  Health  &  Safety. 
Address:  251  Nuclear  Engineering  Lab. 

Ames.  lA  50011-2230.  Contact:  Louis  ). 
Mitchell.  Phone:  (515)  294-5359: 

(18)  Laboratory:  Kansas  City  Testing 
Laboratory  Chemical  Division. 
Address:  1669  Jefferson,  Kansas  City, 

MO  64108.  Contact:  Jeffery  L.  Jenkins, 
Phone:  (816)  842-7350. 

(19)  Laboratory:  King  Environmental 
Services.  Inc. 

Address:  1287  Parkway  Dr..  St.  Clair. 
MO  63077.  Contact:  Bonnie  King, 
Phone:  (314)  629-1546. 

(20)  Laboratory:  Langston 
Laboratories.  Inc. 

Address:  2005  West  103rd  Ter.  (B). 
Leawood,  KS  66206,  Contact:  Alan 
Kerschen.  Phone:  (913)  341-7800. 

(21)  Laboratory:  Larron  Laboratory. 
Address:  529  Broadway,  Cape 

Girardeau,  MO  63701,  Contact:  David 
J.  Roth,  Phone:  (314)  334-8910. 

(22)  Laboratory:  MD  Chemical  & 
Testing  Co.,  Inc. 

Address:  5205  Southwest  Dr..  Suite  B&C, 
P.O.  Box  67094,  Topeka.  KS  66667. 
Contact:  Michael  A.  Dalrymple, 
Phone:  (913)  862-1503. 

(23)  Laboratory:  Mayhew 
Environmental  Training  Associates. 


Address:  901  Kentucky.  Suite  305A. 
Lawrence.  KS  66044,  Contact:  Robert 
G.  Williams,  Phone:  (913)  842-6382. 

(24)  Laboratory:  MetaTrace,  Inc. 
Address:  13715  Rider  Trail  North.  Earth 

City.  MO  63045.  Contact:  Marleah  M. 
Martin.  Phone:  (314)  396-6566. 

(25)  Laboratory:  Microscopic 
Analysis.  Inc. 

Address:  989  Gardenview  Office  Pky.. 
St.  Louis.  MO  63141.  Contact:  Douglas 
N.  Nimmo.  Phone:  (314)  993-2212. 

(26)  Laboratory:  Midwest 
Environmental  Testing  &  Training,  Inc. 
Address:  3500  Northeast  Independence 

Ave.,  Lee's  Summit,  MO  64064, 
Contact:  Steve  Minshall,  Phone:  (816) 
525-6681. 

(27)  Laboratory:  Midwest  Research 
Institute 

Address:  425  Volker  Blvd.,  Kansas  City, 
MO  64110.  Contact:  Gaylord  Atkinson, 
Phone:  (816)  753-7600. 

(28)  Laboratory:  Midwestern  Testing 
Labs,  Inc. 

Address:  P.O.  Box  1657  Fairfield.  lA 
52556.  Contact:  Dennis  Greenley. 
Phone:  (515)  472-1881. 

(29)  Laboratory:  Nebraska  Testing 
Laboratories.  Inc. 

Address:  4123  South  67th  St..  Omaha. 
NE  68117-1086,  Contact:  Lynn  A. 
Knudtson,  Phone:  (402)  331-4453. 

(30)  Laboratory:  Net  Midwest  Inc.. 
Cedar  Falls  Division 

Address:  1922  Main  St..  P.O.  Box  625, 
Cedar  Falls,  lA  50613.  Contact: 
Michael  McGee.  Phone:  (319)  277- 
2401. 

(31)  Laboratory:  Professional  Service 
Ind..  Inc..  PTL  Division 

Address:  5445  Highland  Park  Dr.,  St. 
Louis.  MO  63110.  Contact:  W.  H. 
Beckerman.  Phone:  (314)  652-4420. 

(32)  Laboratory:  St  Louis  Testing 
Laboratories.  Inc. 

Address:  2810  Clark  Ave..  St.  Louis.  MO 
63103-2574.  Contact:  Rudolph  B. 
Spanholtz,  Phone  (314)  531-6080. 

(33)  Laboratory:  The  University  of 
Iowa  University  Hygienic  Laboratory 

Address:  Iowa  City.  lA  52242.  Contact:  1. 
A.  Schwabbauer,  Phone:  (319)  353- 
5990. 

(34)  Laboratory:  Wilson  Laboratories 
Address:  525  North  8th  St.,  P.O.  Box 

1820,  Salina,  KS  67402-1820.  Contact: 
Gregory  J.  Groene,  Phone:  (913)  825- 
7186. 

Region  VIII— Denver,  CO 

Regional  Asbestos  Coordinator:  David 
Combs,  IBAT-TS],  EPA,  Region  VHl.  1 
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Denver  Place,  999-181h  St..  R.  1300. 
Denver.  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

(1)  Laboratory:  ATC  Environmental, 
Inc. 

Address;  1515  East  Tenth  St..  Sioux 
Falls.  SD  57103.  Contact:  Donald  Beck. 
Phone:  (605)  338-0555. 

(2)  Laboratory:  Analytica.  Inc. 
Address:  5930  Mclntyre  St..  Golden.  CO 

80403.  Contact:  Daniel  M.  Benecke. 
Phone:  (303)  279-2583. 

(3)  Laboratory:  Associated 
Laboratories,  Inc. 

Address:  1275  Ithaca  Dr..  Boulder.  CO 
80303.  Contact:  Robert  M.  Stieha. 
Phone:  (303)  691-2335. 

(4)  Laboratory:  Bison  Engineering/ 
Research 

Address:  P.O.  Box  1703,  Helena,  MT 
59624,  Contact:  Patricia  E.  GroU. 
Phone:  (406)  442-5768. 

(5)  Laboratory:  Colorado  Slate 
University  Department  of  Environmental 
Health 

Address:  B120  Microbiology  Building, 
Fort  Collins,  CO  80523,  Contact:  Roy 
C.  Warbington,  Phone:  (303)  491-7038. 

(6)  Laboratory:  DCM  Science 
Laboratory 

Address:  12975  West  24th  PL,  Golden, 
CO  80401,  Contact:  Donna  C.  Mefford, 
Phone:  (303)  237-0110. 

(7)  Laboratory:  Datachem.  Inc. 

Address:  960  West  LeVoy  Dr..  Salt  Lake 

City,  UT  84123,  Contact:  Lance 
Eggenberger.  Phone:  (801)  266-7700. 

(8)  Laboratory:  Davis  Consulting 
Address:  4022  Helen  Court.  Rapid  City. 

SD  57702,  Contact:  Briant  L.  Davis, 
Phone:  (605)  342-4320. 

(9)  Laboratory:  Dixon  Information, 
Inc. 

Address:  4806  Quail  Point  Roads,  Salt 
Lake  City,  UT  84124,  Contact:  Willard 
C.  Dixon.  Phone:  (801)  278-7233. 

(10)  Laboratory:  Environmental  Safety 
Systems.  Inc. 

Address:  11435  West  48th  Ave..  Wheat 
Ridge.  CO  80033-2101.  Contact: 
Douglas  J.  Fitzgerald.  Phone:  (303) 
232-0707. 

(11)  Laboratory:  Grand  Junction 
Laboratories 

Address:  435  North  Ave..  Grand 

Junction,  CO  81501,  Contact.  Brian  S. 
Bauer.  Phone:  (303)  242-7618. 

(12)  Laboratory:  HTI  Laboratories  & 
Industrial  Consultants 

Address:  1806  Main  Ave..  Fargo,  ND 
58103,  Contact:  Constance  S.  Hodny. 
Phone:  (701)  232-1399. 

(13)  Laboratory:  HTI  Laboratories  & 
Industrial  Consultants,  Inc. 


Address:  7727  West  6th  Ave..  Bay  E. 
Lakewood,  CO  80215,  Contact: 
Constance  S.  Hodny.  Phone:  (303)  773- 
9616. 

(14)  Laboratory:  HTI  Laboratories  & 
Industrial  Consultants,  Inc.  (Mobile  Lab) 

Address:  Box  8192,  Fargo,  ND  58109, 
Contact:  Constance  S.  Hodny,  Phone: 
(701)237-9750. 

(15)  Laboratory:  Hager  Laboratories. 
Inc. 

Address:  11234  E.  Caley  Ave.,   q 
Englewood,  CO  80111,  Contact: 
Patricia  Manning,  Phone:  (303)  790- 
2727. 

(16)  Laboratory:  J&M  Analytical 
Services.  Inc. 

Address:  1221  West  3200  South.  Utah 
Branch.  Nibley,  UT  84321.  Contact: 
William  R.  McManus.  Phone:  (801) 
752-7516. 

(17)  laboratory:  Northern  Engineering 
&  Testing.  Inc. 

Address:  600  South  25th  St..  Billings,  MT 
59107,  Contact:  Kathleen  Smit.  Phone: 
(406)  248-9161. 

(18)  Laboratory:  Occupational  Health 
Technologies.  Inc. 

Address:  171  University  Circle.  Pueblo, 
CO  81005.  Contact:  Thomas  F. 
Antonson,  Phone:  (719)  566-0422. 

(19)  Laboratory:  Professional  Service 
Ind.,  Inc.  Pittsburgh  Testing  Lab.  Div. 
Address:  2955  South  West  Temple  St.. 

Salt  Lake  City.  UT  84115.  Contact: 
Herb  Ritzman.  Phone:  (801)  484-8827. 

(20)  Laboratory:  Sathe  Analytical 
Lab..  Inc. 

Address:  P.O.  Box  1527,  Williston,  ND 
58801.  Contact:  Neal  Falk.  Phone:  (701) 
572-3632. 

(21)  Laboratory:  South  Dakota  School 
of  Mines  &  Tech  Engineering  &  Mining 
Exp.  Station 

Address:  Rapid  City,  SD  57701,  Contact: 
Charles  K.  Shearer,  Phone:  (605)  394- 
2291. 

(22)  Laboratory:  Survey,  Management, 
and  Design 

Address:  P.O.  Box  8021,  Fargo,  ND 
58109.  Contact:  Peter  L.  Mehl.  Phone: 
(701)  234-9556. 

(23)  Laboratory:  Technology 
Management.  Inc. 

Address:  685  West  Gunnison.  Suite 
#108.  Grand  Junction,  CO  81505-7249, 
Contact:  Carlon  C.  Chambers,  Phone: 
(303)  242-6154. 

(24)  Laboratory:  University  of  North 
Dakota  Energy  Research  Center 
Address:  Box  8213,  University  Station, 

Grand  Forks,  ND  58202,  Contact:  Gale 
G.  Mayer,  Phone:  (701)  777-5108. 


Region  IX — San  Francisco,  CA 

Regional  Asbestos  Coordinator:  Jo 
Ann  Semones,  [T-521,  EPA.  Region  IX. 
215  Fremont  St..  San  Francisco.  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

(1)  Laboratory:  ASBESTECH 
Address:.  6801  Fair  Oaks  Blvd..  Suite  H. 

Carmichael,  CA  95608,  Contact: 
Tommy  G.  Conlon,  Phone:  (916)  481- 
8902. 

(2)  Laboratory:  Analytical  Research 
Laboratories,  Inc. 

Address:  160  Taylor  St..  P.O.  Box  2360, 
Monrovia,  CA  91016,  Contact:  D.W. 
Kohlenberger,  Phone:  (818)  357-3247. 

(3)  Laboratory:  Applied  Petrography, 
Inc. 

Address:  8520  Sorenson  Ave.,  Suite  E. 
Santa  Fe  Springs.  CA  90670,  Contact: 
Joanna  Deane,  Phone:  (213)  945-3468. 

(4)  Laboratory:  Asbestos  Management 
Services,  Inc. 

Address:  14829  Proctor  Ave..  Industry, 
CA  91746,  Contact:  Joseph  Johnson, 
Phone:  (818)  961-4303. 

(5)  Laboratory:  Associated  Safety 
Consultants 

Address:  13363  Saticoy  St.,  *^204,  North 
Hollywood,  CA  91605,  Contact:  Dan 
Flaherty.  Phone:  (818)  503-0471. 

(6)  Laboratory:  BSE  Labs,  Inc. 
Address:  50  East  Fooftiill  Blvd.,  Arcadia, 

CA  91006,  Contact:  Charles  Redinger, 
Phone:  (818)  355-0818. 

(7)  Laboratory:  Brown  and  Caldwell 
Analytical  Lab. 

Address:  1255  Powell  St.,  Emeryville.  CA 
94608,  Contact:  Pat  Sheppard,  Phone: 
(415)  428-2300. 

(8)  Laboratory:  California  Water  Labs 

Address:  1430  Carpenter  Ln..  Modesto, 
CA  95352.  Contact:  Gloria  Poling, 
Phone:  (209)  527^050. 

(9)  Laboratory:  Cam  Lab 
Address:  3435  Artesia  Blvd.,  Suite  41. 

Torrance.  CA  90504,  Contact:  Michael 
R.  Tiffany,  Phone:  (213)  327-8879. 

(10)  Laboratory:  Casalina  Associates. 
Inc. 

Address:  47-345  Mahakea  Rd.,  Kaneohe, 
HI  96744,  Contact:  Sam  L.  Casalina, 
Phone:  (808)  239-6514. 

(11)  Laboratory:  Certified  Testing 
Laboratories.  Inc. 

Address:  2905  East  Century  Blvd..  South 
Gate,  CA  90280,  Contact:  Stuart  E. 
Salot,  Phone:  (213)  564-2641. 

(12)  Laboratory:  Clark  Geological 
Services 

Address:  3479  Edison  Way.  Fremont,  CA 
94538.  Contact:  Joyce  Lucas-Clark. 
Phone:  (415)  659-1784. 


(13)  Laboratory:  Clayton 
Environmental  Consultants.  Inc. 
Address:  1252  Quarry  Ln.,  Pleasanton, 

CA  94566,  Contact:  Warren  C.  Steele, 
Phone:  (415)  426-2600. 

(14)  Laboratory:  Consulting  Health 
Services 

Address:  P.O.  Box  1625,  El  Cajon,  CA 
92022,  Contact:  Kenneth  S.  Cohen. 
Phone:  (619)  579-6233. 

(15)  Laboratory:  Conteck 
Address:  P.O.  Box  3065,  Newport  Beach, 

CA  92663,  Contact:  Emily  Collier. 
Phone:  (714)  64&-0482. 

(16)  Laboratory:  Dan  Napier  & 
Associates 

Address:  15342  Hawthorne  Blvd..  Suite 
207.  P.O.  Box  1540,  Lawndale,  CA 
90260-6440.  Contact:  Dan  Napier. 
Phone:  (213)  644-1924, 

(17)  Laboratory:  Donald  Johnson 
Address:  7737  Fair  Oaks  Blvd..  Suite 

#452.  Carmichael.  CA  95603.  Contact: 
Donald  Johnson. 

(18)  Laboratory:  Dyer  Laboratories. 
Inc. 

Address:  West  237th  St..  Torrance.  CA 
90505.  Contact:  D.L.  Dyer,  Phone:  (213) 
530-3322. 

(19)  Laboratory:  E  &  A  Env'l  Service, 
Inc.  , 

Address:  8132  Firestone  Blvd..  Suite  142, 
Downey,  CA  90241.  Contact: 
Ebbiteanga  Abili. 

(20)  Laboratory:  EMS  Laboratories 
Address:  211  Pasadena  Ave..  South 

Pasadena.  CA  91030-2919,  Contact: 
Bernadine  M.  Kolk.  Phone:  (213)  257- 
2002. 

(21)  Laboratory:  EPI  Center 

Address:  2610  Santa  Monica  Blvd.. 
Santa  Monica,  CA  90404.  Contact: 
Wm.  Don  McDougall.  Phone:  (213) 
828-0996. 

(22)  Laboratory:  Env'l  Safety  Systems, 
Inc. 

Address:  9041-17  Dice  Rd.  Santa  Fe 
Springs.  CA  90670,  Contact:  Al 
Fahrenbruch,  Phone:  (213)  944-2520. 

(23)  Laboratory:  Enviromed,  Inc. 
Address:  2200  East  River  Rd..  Suite  122. 

P.O.  Box  30854.  Tucson,  AZ  85718. 
Contact:  Steven  Pike,  Phone:  (602) 
577-0818. 

(24)  Laboratory:  Environmental  In 
Ovations 

Address:  7700  Edgewater  Dr..  Suite  665. 
Oakland,  CA  94621,  Contact:  Kip  Fout. 
Phone:  (415)  632-0104. 

(25)  Laboratory:  Eureka  Laboratories, 
Inc. 

Address:  3401  La  Grande  Blvd.. 
Sacramento,  CA  95823,  Contact: 
Steven  K.  Leung,  Phone:  (916)  428- 
1193. 


(26)  Laboratory:  Fiberquant,  Inc. 
Address:  4824-B  South  35th  St.,  Phoenix, 

AZ  85040.  Contact:  Larry  Pierce. 
Phone:  (602)  276-6138. 

(27)  Laboratory:  Firemans  Fund 
Environmental  Laboratory 
Address:  3700  Lakeville  Highway. 

Petaluma.  CA  94952.  Contact:  Jerry 
Tuma,  Phone:  (707)  778-4160. 

(28)  Laboratory:  Forensic  Analytical 
Specialities,  Inc. 

Address:  3777  Depot  Rd.,  Suite  408. 
Hayward.  CA  94545  Contact:  Stephen 
A.  Shaffer,  Phone:  (415)  887-8828. 

(29)  Laboratory:  GT  Environmental 
Laboratories  Western  Region 
Address:  4080-C  Pike  Ln..  Concord.  CA 

94520.  Contact:  Safy  Khalifa.  Phone: 
(415)  685-7852. 

(30)  Laboratory:  Galson  Technical 
Services.  Inc. 

Address:  2116  Berkeley  Way.  Berkeley. 
CA  94704.  Contact:  Chuck  Siu.  Phone: 
(415)  848-0389. 

(31)  Laboratory:  Gemeni  Petrographic 
Investigations 

Address:  P.O.  Box  2127.  Novato.  CA 
94948.  Contact:  Peter  A.  Almendinger. 
Phone:  (415)  892-9016. 

(32)  Laboratory:  General  Analytical 
Laboratories  Building  and  Home 
Inspection  Engineers 

Address:  15708  Pomerado  Rd..  Suite  202. 
Poway.  CA  92064.  Contact:  William  J. 
DeBerry.  Phone:  (619)  451-0713. 

(33)  Laboratory:  Hall-Kimbrcll 
Environmental  Services 

Address:  2615  South  King  St.,  Suite  2A. 
Honolulu.  HI  96826.  Contact:  S.  Gil 
Cobb.  Phone:  (913)  749-2381. 

(34)  Laboratory:  Hall-Kimbrell 
Environmental  Services 

Address:  646  South  Brea  Canyon  Rd.. 
Walnut,  CA  91789,  Contact:  Joel  K. 
Davidson,  Phone:  (714)  594-3232. 

(35)  Laboratory:  Health  Sciences 
Associates 

Address:  10771  Noel  St.,  Los  Alamitos, 
CA  90720,  Contact:  Kafhy  S.  Jones, 
Phone:  (714)  220-3922. 

(36)  Laboratory:  IT  Corporation — 
Cerritos 

Address:  17605  Fabrica  Way,  Cerritos. 
CA  90701.  Contact:  Mary  Hammons, 
Phone:  (213)921-9831. 

(37)  Laboratory:  Industrial  Analytical 
Lab,  Inc. 

Address:  3615  Harding  Ave.,  Honolulu, 
HI  96816,  Contact:  Mark  R.  Hagadone. 
Phone:  (808)  735-0422. 

(38)  Laboratory:  J.M.  Cohen,  Inc. 

Address:  155  Bovet  Rd.,  Suite  300,  San 
Mateo,  CA  94402,  Contact:  Joel  Cohen. 
Phone:  (415)  349-9737. 


(39)  Laboratory:  Kellco  P  sbestos 
Analytical  Services 

Address:  P.O.  Box  1339.  Freemont.  CA 
94538.  Contact:  Bonnie  Lee  Kellogg. 
Phone:  (415)  659-9751. 

(40)  Laboratory:  McClara  Laboratory 
Asbestos  Control  Division 

Address:  1231  Gary  Way,  Carmichael, 
CA  95608,  Contact:  Michael  McClara. 
Phone:  (916)  48^-9202. 

(41)  Laboratory:  McCrone 
Environmental  Services,  Inc. 
Address:  120  Newport  Center  Dr.,  Suite 

240,  Newport  Beach.  CA  92660. 
Contact:  William  Millar,  Phone:  (714) 
759-6619. 

(42)  Laboratory:  Med-Tox  Associates, 
Inc. 

Address:  1229  Morena  Blvd.,  San  Diego, 
CA  92110,  Contact:  Thomas  Vernon 
Dagenhart,  Phone:  (619)  276-8843. 

(43)  Laboratory:  Meixa  Tech 

Address:  P.O.  Box  844,  Cardiff,  CA 
92007,  Contact:  Bryan  R.  Burnett, 
Phone:  (619)  436-7714. 

(44)  Laborator}':  Micro-Chem 
Laboratories 

Address:  1550  Dell  Ave..  Suite  E. 
Campbell,  CA  95008.  Contact:  Robert 
O'Neill.  Phone:  (408)  374-3360. 

(45)  Laboratory:  Microanalytical 
Services.  Inc. 

Address:  201  South  Lake  Ave..  Suite  402, 
Pasadena,  CA  91101,  Contact:  Nancy 
Carraway.  Phone:  (818)  356-7400. 

(46)  Laboratory:  Microprobe 
Address:  5104  East  Bums,  Tucson,  AZ 

85711,  Contact:  James  R.  Kessler, 
Phone:  (602)  745-1189. 

(47)  Laboratory:  Montgomery 
Laboratories 

Address:  555  East  Walnut  St..  P.O.  Box 
7009,  Pasadena.  CA  91109-7009. 
Contact:  Joan  A.  Oppenheimer,  Phone: 
(818)  796-9141. 

(48)  Laboratory:  National  Asbestos 
Labs.  Inc. 

Address:  2235  Polvorosa  Ave..  Suite  220. 
San  Leandro,  CA  94577,  Contact: 
Kevin  Smith.  Phone:  (415)  357-9555. 

(49)  Laboratory:  OKist 
Address:  300  Page  St.,  San  Francisco. 

CA  94102,  Contact:  Olga  Kist.  Phone: 
(415)  552-4595. 

(50)  Laboratory:  One  in  a  Million 
Address:  2678  O'Harte  Rd.,  San  Pablo. 

CA  94806.  Contact:  Sandra  J.  Millien. 
Phone:  (415)  724-0193. 

(51)  Laboratory:  Particle  Diagnostics. 
Inc. 

Address:  1274  Morena  Blvd.,  San  Diego. 
CA  92109,  Contact:  Dan  Baxter. 
Phone:  (619)  276-2200. 
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(52)  Laboratory:  Precision  Micro- 
Analysis 

Address:  5665  Power  Inn  Rd.,  Suite  102. 
Sacramento,  CA  95824,  Contact:  ]. 
Benjamin  Smith.  Phone:  (916)  381- 
0694. 

(53)  Laboratory:  Quartech 
Address:  P.O.  Box  426,  Del  Mar,  CA 

92014,  Contact:  Sarjant  Singh,  Phone: 
(619)  755-6270. 

(54)  Laboratory:  R.J.  I^e  Group,  Inc. 
Address:  2424  6th  St.,  Berkeley.  CA 

94710.  Contact:  Jesse  E.  Fisher,  Phone: 
(415)  486-8319. 

(55)  Laboratory:  Radiation  Detection 
Co. 

Address:  162  Wolfe  Rd..  P.O.  Box  1414, 
Sunnyvale,  CA  94088.  Contact:  Susan 
Gagner,  Phone:  (408)  735-8700. 

(56)  Laboratory:  San  Diego  Gas  & 
Electric  Co.  Environmental  Analysis 
Section 

Address:  P.O.  Box  1831,  San  Diogo,  CA 
92112.  Contact:  Thomas  Reel,  Phone: 
(619)  696-2545. 

(57)  Laboratory:  Santa  Rita  Analytical 
Address:  5055  East  Broadway,  Suite  D- 

208,  Tucson,  AZ  85711,  Contact:  James 
C.  Faas.  Phone:  (602)  790-4491. 

(58)  Laboratory:  Schwein/Christensen 
Eng.  Ltd. 

Address:  3397  Mt.  Diablo  Blvd.,  Suite  E, 
Lafayette,  CA  94549,  Contact:  Conrad 
Christensen.  Phone:  (415)  284-3311. 

(59)  Laboratory:  Science  Applications 
International  Corp. 

Address:  4224  Campus  Point  Ct.,  San 
Diego,  CA  92121,  Contact:  Linda 
Krokenberger.  Phone:  (619)  535-7521. 

(60)  Laboratory:  Scientific 
Environmental  Laboratories 
Address:  924  Industrial  Ave.,  Palo  Alto, 

CA  94303,  Contact:  Shui  Fong,  Phone: 
(415)  856-6011. 

(61)  Laboratory:  Smith-Emery  Co. 
Environmental/Chemical  Dept. 
Address:  781  East  Washington  Blvd..  Los 

Angeles,  CA  90021,  Contact:  Jack  C. 
Carmody,  Phone:  (213)  749-3411. 

(62)  Laboratory:  Soil  &  Water 
Laboratory 

Address:  14072  West  Park  Ave.,  Boulder 
Creek,  CA  95006,  Contact:  R.A. 
Lemon.  Phone:  (408)  338-3053. 

(63)  Laboratory:  Southwest  Hazard 
Control,  Inc. 

Address:  10941  North  Coyote  Ln., 

Tucson,  AZ  85741.  Contact:  Gerald  J. 

Karches,  Phone:  (602)  744-1060. 

[64]Laboratory:  Sunshine 
Environmental  Laboratory 
Address:  2681  Lincoln  Rd.,  Las  Vegas. 

NV  89115,  Contact:  Nathan  M. 

Lencioni,  Phone:  (702)  452-3952. 


(65)  Laboratory:  TMA/NORCAL 
Corporation 

Address:  2030  Wright  Ave.,  Richmond, 
CA  94804,  Contact:  Rosemary  Sliney. 
Phone:  (415)  235-2633 

(66)  Laboratory:  Tabershaw  & 
Associates,  Inc. 

Address:  3938  East  Grant  Rd..  »433, 
Tucson,  AZ  85712,  Contact:  Irving  R. 
Tabershaw,  Phone:  (602)  299-3302. 

(67)  Laboratory:  Tennant  &  Terstegen 
Consultants 

Address:  P.O.  Box  16356,  Fresno,  CA 
93755,  Contact:  David  R.  Terstegen, 
Phone:  (209)  227-4870. 

(68)  Laboratory:  Toxscan  Control  Lab 
Address:  1234  Highway  I,  Wat^onville, 

CA  95076,  Contact:  Frank  Shields. 
Phone:  (408)  724-4427. 

(69)  Laboratory:  Truesdale 
Laboratories,  Inc. 

Address:  14201  Franklin  Ave.,  Tustin, 
CA  92680,  Contact:  Karl  Schiller. 
Phone:  (714)  730-6239. 

(70)  Laboratory:  United  States 
Testing.  Inc.  EST-West 

Address:  3491  Kurtz  St.,  P.O.  Box  80985, 
San  Diego,  CA  92110,  Contact:  Craig 
Sobotka,  Phone:  (619)  222-0544. 

(71)  Laboratory:  Unitek 
Environmental  Consultants,  Inc. 
Address:  2889  Mokumoa  St.,  Honolulu, 

HI  96819,  Contact:  Irene  Enoki,  Phone: 
(808)  834-1444. 

(72)  Laboratory:  University 
Associates,  Ltd. 

Address:  3791  North  Camino  De  Oeste, 
Tucson,  AZ  85745,  Contact:  John  D. 
Repko,  Phone:  (602)  743-7918. 

(73)  Laboratory:  Van  Houfen 
Consultants,  Inc. 

Address:  P.O.  Box  2659,  Nova  to,  CA 
94948,  Contact:  Gregory  P.  Arnold, 
Phone:  (415)  897-6805. 

(74)  Laboratory:  W.H.  Cunningham  & 
Assoc.  Inc. 

Address:  11  Embarcadero  West,  «210. 
Oakland,  CA  94607,  Contact:  W.H. 
Cunningham,  Phone:  (415)  543-3934. 

(75)  Laboratofy:  Week  Laboratories, 
Inc. 

Address:  14859  East  Clark  Ave., 

Industry,  CA  91745-1396,  Contact:  F.J. 
Week,  Phone:  (818)  336-2139. 

(76)  Laboratory:  Wesco  Laboratories 
Address:  14  Galli  Dr.,  Suite  A,  Novato, 

CA  94947,  Contact:  John  Hembrow- 

Beach,  Phone:  (415)  883-6425. 

[77]  Laboratory:  Western 
Technologies,  Inc. 
Address:  3737  East  Broadway  Rd.,  P.O. 

Box  21387,  Phoenix.  AZ  85036. 

Contact:  Denice  Miller,  Phone:  (602) 

437-3737. 


Region  X— Seattle,  WA 

Regional  Asbestos  Coordinator: 
Walter  Jasper.  EPA,  Region  X.  1200 
Sixth  Ave.  (AT-083).  Seattle.  WA  98101. 
(206)  442-4762.  (FTS)  399-2870. 

(1)  Laboratory:  AM  TEST.  Inc. 

Address:  14603  Northeast  87th  St., 

Redmond,  WA  98052,  Contact:  John  T. 
Dailey,  Phone:  (206)  885-1664. 

(2)  Laboratory:  ASBES-LAB 
Address:  Box  2742  CS,  Pullman.  WA 

99165-0936,  Contact:  Monnie  Choong. 
Phone:  (509)  332-8894. 

(3)  Laboratory:  Analab  Microscopy 
Address:  19101  Southwest  Red  Wing  Ct., 

Lake  Oswego,  OR  97035,  Contact: 
John  C.  Ruby,  Phone:  (503)  639-9006. 

(4)  Laboratory:  Asbesto-Test 
Address:  P.O.  Box  51, 11995  Apple  Cove 

Ln.,  Kingston,  WA  98346,  Contact: 
ArLynn  H.  Patterson,  Phone:  (206) 
297^315. 

(5)  Laboratory:  Asbestos  Microscopy, 
Inc. 

Address:  10463  Northeast  Fourth  Plain 
Rd.,  Vancouver,  WA  98662,  Contact: 
Paul  Carlson,  Phone:  (206)  256-6455. 

(6)  Laboratory:  Bennett  Laboratories. 
Inc. 

Address:  901  South  9th  St.,  P.O.  Box 
5816.  Tacoma,  WA  98405,  Contact: 
M.E.  Lough,  Phone:  (206)  272-1507. 

(7)  Laboratory:  CHASC  Consultants 

Address:  5720  Southwest  52nd  Ave., 
Portland,  OR  97221,  Contact:  David  D. 
Coward,  Phone:  (503)  245-8381. 

(8)  Laboratory:  Cascade  Analytical 
Service 

Address:  3640  South  Cedar  St.,  Suite  O, 

Tacoma,  WA  98409, 
Contact:  Juin  B.  J.teVrucht,  Phone:  (206) 

472-6909. 

(9)  Laboratory:  Coffey  Laboratories. 
Inc. 

Address:  4914  Northeast  122nd  Ave.. 
Portland.  OR  97230,  Contact:  Fredrick 
C.  Colley,  Phone:  (503)  254-1794. 

(10)  Laboratory:  Columbia  Analytical 
Svcs.,  Inc. 

Address:  1152  3rd  Ave..  Longview,  WA 
98632,  Contact:  Terry  Hopkins.  Phone: 
(206)  577-7222. 

(11)  Laboratory:  Eastwood  Testing 
Laboratory,  Inc. 

Address:  7325  Southeast  133rd  Pi., 
Portland,  OR  97236.  Contact:  Misko 
Maynard,  Phone:  (503)  761-0922. 

(12)  Laboratory:  Environmental 
Consulting  Services,  Inc. 
Address:  8844  32nd  SW.,  Seattle,  Wa 

98126,  Contact:  Sheila  Monroe,  Phone: 
(206)  935-5758, 


(13)  Laboratory:  Environmental 
Consulting  Svcs.,  Inc. 

Address:  1259  Willamette  St..  Eugene, 
OR  97401,  Contact:  Richard  W.  Carlin. 
Phone:  (503)  345-6790. 

(14)  Laboratory:  Environmental 
Consulting  Svcs.,  Inc. 

Address:  3601  Northwest  Yeon,  Suite 
134.  Portland.  OR  97210.  Contact: 
Sheila  Monroe,  Phone:  (503)  227-7210. 

(15)  Laboratory:  Environmental  Safety 
Systems,  Inc. 

Address:  12822  Gateway  Dr.,  Seattle. 
WA  98168,  Contact:  R'lchard  C. 
Thompson.  Phone:  (206)  243-6573. 

(16)  Laboratory:  Environmental 
Science  &  Eng.  Inc. 

Address:  1205  E.  Int.  Airport  Rd.,  Suite 
100,  Anchorage,  AK  99518,  Contact: 
Doug  Jones,  Phone:  (907)  561-3055. 

(17)  Laboratory:  Frandon  Enterprises, 
Inc. 

Address:  511-North  48th,  Seattle,  WA 
98103,  Contact:  Donald  M.  Wallace. 
Phone:  (206)  633-2341. 

(18)  Laboratory:  HAZCON,  Inc. 
Address:  5950  6th  Ave.  S.,  Seattle.  WA 

98108,  Contact:  Maria  K.  Majar. 
Phone:  (206)  763-7364. 

(19)  Laboratory:  Hanford  Env.  Health 
FND/NHS  Inc. 

Address:  805  Goethals  Dr.,  Richland, 
WA  99352,  Contact:  Maureen 
Hamilton.  Phone:  (509)  376-6980. 

(20)  Laboratory:  Hazcon.  Inc. 
Address:  16325  Southwest  Boones  Ferry 

Rd..  #107,  Lake  Oswego.  OR  97035, 
Contact:  Gerald  Liddell,  Phone:  (503) 
636-7371. 

(21)  Laboratory:  James  M. 
Montgomery  Consulting  Engineers,  Inc. 
Address:  712  West  12th  St.,  Juneau,  AK 

99801.  Contact:  Thomas  C.  Carson. 
Phone:  (907)  586-4447. 

(22)  Laboratory:  James  River  Corp., 
Corp.  Environmental  Services — W 
Address:  904  Northwest  Drake  St., 

Camas,  WA  98607-1999,  Contact: 
Thomas  A.  Linn  Jr..  Phone:  (206)  834- 
8323. 

(23)  Laboratory:  M  &  M 
Environmental,  Inc. 

Address:  3340  East  11th  St.,  Tacoma. 
WA  98421,  Contact:  Mike  Reid,  Phone: 
(206)  572-2772. 

(24)  Laboratory:  MEI-Charlton,  Inc. 
Address:  2233  Southwest  Canyon  Rd., 

Portland.  OR  97201-2499,  Contact: 
Andrew  M.  Held,  Phone:  (503)  228- 
9663. 

(25)  Laboratory:  Marine  & 
Environmental  Testing 

Address:  P.O.  Box  1142,  Beaverfon.  OR 
97075-1142,  Contact:  Martin  H.  Finkel, 
Phone:  (503)  286-2950. 


(26)  Laboratory:  Microlab  Northwest 

Address:  7609  140th  PI.,  NE..  Redmond, 
WA  98052.  Contact:  Russel  Crutcher, 
Phone:  (206)  885-9419. 

(27)  Laboratory:  Northern  Testing 
Laboratories,  Inc. 

Address:  2505  Fairbanks  St.,  Anchorage, 
AK  99503-2821,  Contact:  Carol  J. 
Garrison.  Phone:  (907)  277-8378. 

(28)  Laboratory:  Northern  Testing 
Laboratories,  Inc. 

Address:  600  University  Plaza  W.,  Suite 
A.  Fairbanks,  AK  99709,  Contact: 
Linda  J.  Hendershot,  Phone:  (907)  479- 
3115. 

(29)  Laboratory:  Northwest  Asbestos 
Consultants 

Address:  524  Northwest  State,  Bend.  OR 
97701,  Contact:  Dale  A.  Schmidt. 
Phone:  (503)  382-7553. 

(30)  Laboratory:  Northwest 
Environmental  Services 

Address:  Maritime  Bldg.,  Suite  336,  911 
Western  Ave.,  Seattle,  WA  98104, 
Contact:  Mia  D.  Sazon.  Phone:  (206) 
662-8353. 

(31)  Laboratory:  Northwest 
Laboratories  of  Seattle  Inc. 
Address:  1530  First  Ave.  S.,  Seattle,  WA 

98134,  Contact:  Samual  O.  LeBarron, 
Phone:  (206)  622-0680. 

(32)  Laboratory:  Northwest  Testing 
Laboratories 

Address:  5405  North  Lagoon  Ave.. 
Portland.  OR  97217,  Contact:  Gerald 
Pires,  Phone:  (503)  289-1778. 

(33)  Laboratory:  Oregon  Analytical 
Laboratory 

Address:  14655  Southwest  Old  Schools 
Ferry  Rd.,  Beaverton.  OR  97007, 
Contact:  Howard  Boorse,  Phone:  (503) 
644-5300. 

(34)  Laboratory:  Orion  Laboratories 
Address:  5007  Pacific  Hwy.,  E.,  Suite  C- 

6,  Fife,  WA  98424,  Contact:  Mike 
Martin,  Phone:  (206)  922-9008. 

(35)  Laboratory:  Pacific  Testing  . 
Laboratories 

Address:  3220-17th  Ave.,  W.,  Seattle. 
WA  98119-1790,  Contact:  George  R. 
Knight,  Phone:  (206)  282-0666. 

(36)  Laboratory:  Polytechnic,  Inc. 
Environmental  &  Occupational  Hlth. 
Cnslts. 

Address:  3538  International  Way, 
Fairbanks,  AK  99701,  Contact:  CM. 
Summey.  Phone:  (907)  451-8434. 

(37)  Laboratory:  Portland  Chemical 
Microscopy 

Address:  1675  North  Jantzen  St., 
Portland,  OR  97217,  Contact:  David 
Plath,  Phone:  (503)  289-1564. 

(38)  Laboratory:  Precision  Analytics. 
Inc. 


Address:  P.O.  Box  162. 110  Bridge  St.. 
Palouse.  WA  99161.  Contact:  V. 
Velpari,  Phone:  (509)  878-1785. 

(39)  Laboratory:  Prezant  Associates. 
Inc. 

Address:  6832  20th  Ave..  NE.,  Seattle. 
WA  98115.  Contact:  Bradley  Prezant, 
Phone:  (206)  587-0139. 

(40)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  700  West  58th  St..  Anchorage, 
AK  99518-1632.  Contact:  John  Buzdor. 
Phone:  (907)  561-2400. 

(41)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  545  Conger  St.,  Eugene,  OR 
97402,  Contact:  Jerry  L.  Johnson, 
Phone:  (503)  484-9212. 

(42)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  611  Southeast  Harrison  St., 
Portland.  OR  97214,  Contact:  Judy 
Grant.  Phone:  (503)  232-2183. 

(43)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  7400  3rd  Ave.  S..  Seattle.  WA 
98108,  Contact:  Rona  V.  Lin,  Phone; 
(206)  762-4664. 

(44)  Laboratory:  Professional  Telling 
Labs.  Inc.  Laboratory  Division 

Address:  130  North  Stone  St..  Spokane. 
WA  99202,  Contact:  Eric  E.  Dickson, 
Phone:  (509)  535-3571. 

(45)  Laboratory^:  Professional  Service 
Ind..  Inc. 

Address:  433  Park  Street,  Grants  Pass. 
OR  97526,  Contact:  Paul  A.  Reeves. 
Phone:  (503)  479-2222. 

(46)  Laboratory^:  Quest  Environmental 
Inc. 

Address:  709  West  Infl  Airport  Rd.. 
Suite  100,  Anchorage,  AK  99518, 
Contact:  John  Johnston.  Phone:  (907) 
563-0050. 

(47)  Laboratory:  Rees  Environmental 
Chemistry  Consultants 

Address:  1011  West  Lee  St..  Seattle,  WA 
98119,  Contact:  Janine  A.  Rees,  Phone: 
(206)  282-7122. 

(48)  Laboratory:  Robert  L.  Gay.  Ph.D. 
Consultants 

Address:  2505  Northwest  83rd  PI.. 
Portland,  OR  97229,  Contact:  Robert  L 
Gay,  Phone:  (503)  297-3727. 

(49)  Laboratory:  Silver  Valley 
Laboratories 

Address:  P.O.  Box  929.  One  Government 
Gulch,  Kellogg.  ID  83837.  Contact; 
Wayne  R.  Sorensen.  Phone;  (20B)  784- 
1258. 

(50)  Laboratory:  Snake  River 
Asbestos,  Inc. 
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Address:  1310  Vista,  Suite  lA.  Boise,  ID 
83705,  Contact:  Robin  S«.hmidt.  Phone: 
(208)  336-^993. 

(51)  Laboratory:  Taylor  Laboratories, 
Inc. 

Address;  724A  Siginuka  Way,  Sitka.  AK 
99835,  Contact:  Lawrence  Taylor.  Jr.. 
Phone:  (907)  747-6364. 

(52)  Laboratory:  Teledyne  VVah  Chang 
Analytical  Services  Laboratory 
Address:  P.O  Box  460.  Albany.  OR 

97321,  Contact:  Gary  L.  Beck,  Phone: 
(503)926-^211. 

(53)  Laboratory:  Terra  Test  Analytical 
Labs.  Inc. 

Address:  1003  Main  St..  Suite  2,  Summer, 
WA  98390.  Contact:  Pedro  G. 
Armenia,  Phone:  (206)  863-5404. 

(54)  Laboratory:  WELD  Enterprises 
Address:  4432  East  4th  Ave.,  Anchorage. 

AK  99508-2215,  Contact:  William  E. 
Patterson,  Phone:  (907)  338-2817. 

(55)  Laboratory:  Water  Management 
Association.  Inc. 

Address:  6001  McKiniey  Ave.,  Tacoma. 
WA  98404,  Contact:  George  P. 
Schonhard,  Phone:  (206)  474-0628. 

(56)  Laboratory:  Weyerhaeuser  Co. 
Safety  &  Health  Service  Laboratory 
Address:  32901  32nd  Dr..  S.,  Federal 

Way,  WA  98003,  Contact:  Christopher 
Kirk,  Phone:  (206)  924-6639. 

Non-Domestic  PLM  Laboratories 

(1)  Laboratory:  Chatfield  Technical 
Consulting,  Ltd. 

Address:  2071  Dickson  Rd.,  Mississauga, 
Ontario,  Canada  L5B  lYB,  Contact: 
Eric  Chatfield.  Phone:  (416)  896-7611. 

(2)  Laboratory:  Chemex  Labs  Alberta 
(1984)  Ltd. 

Address:  2021^1  Ave.  NE.,  Calgary, 
Alberta,  Canada  T2E  6P2,  Contact: 
Kathy  Puznicki,  Phone:  (403)  291-3077. 

(3)  Laboratory:  Clayton  Envir'l 
Consultants,  Ltd. 

Address:  949  McDougall  .Ave.,  Windsor, 
Ontario,  Canada.  i\9A  1L9,  Contact: 
Alex  L.  Ramos.  Phone:  (519)  255-9797. 

(4)  Laboratory:  Enviro-Test 
Laboratories 

Address:  9936  67th  Ave..  Edmonton, 
Alberta,  Canada  T6E  OPS,  Contact: 
Larry  Serbin,  Phone:  (403)  434-9509. 

(5)  Laboratory:  McMaster  Laboratory 
Occupational  Health  Laboratory 
Address:  1200  Main  St.  West,  Hamilton, 

Ontario,  Canada  L8\'  3Z5,  Contact: 
Dave  K.  Verma,  Phone:  (416)  525-9140. 

(6)  Laboratory:  N'orwest  Labs. 
Address:  9938-67  Ave.,  Edmonton, 

Alberta,  Canada  T6E  OPS,  Contact: 
Erv  Callin,  Phone:  (403)  438-5,322. 

(7)  Laboratory:  Ontario  Research 
Foundation  Sheridan  Park  Research 
Comm. 


Address:  Mississauga,  Ontario,  Canada 
L5K  1B3,  Contact:  Irina  Sherman. 
Phone:  (416)  822-4111. 

(8)  Laboratory:  WES-HAR,  Analysis 
&  Consultation. 

Address:  P.O.  Box  94179,  Richmond, 
British  Columbia.  Canada.  6Y-2A3. 
Contact:  Glenn  A.  C.  Navvrocki. 
Phone:  (604)  584-9193. 

(9)  Laboratory:  Expert-Organize  Co., 
Ltd. 

Address:  1103  Cannaught  Rd..  Central 
Hong  Kong,  Contact:  Eva  Luk,  Phone: 
(005)  815-1810. 

(10)  Laboratory:  Okinawa  Eng. 
Analysis  Ctr.  Co..  Ltd. 

Address:  777  Ojana,  Ginowan,  Okinawa. 
Japan  901-22.  Contact:  Fuminori 
Nishime,  Phone:  (098)  897-0910. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

Region  I — Boston,  MA 

Regional  Asbestos  Coordinator:  Don 
Mackie.  EPA,  Region  I,  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3273  (FTS)  835-3273. 

(1)  Laboratory:  Bath  Iron  Works  Corp. 
Address:  700  Washington  St.,  Bath,  ME 

04530.  Contact:  Richard  Stubbs, 
Phone:  (207)  443-3311. 

(2)  Laboratory:  Division  of 
Occupational  Hygiene  Asbestos 
Commission. 

Address:  1001  Watertown  St..  West 
Newton,  MA  02165,  Contact:  Frank 
Kramarz,  Phone:  (617)  727-3983.^ 

(3)  Laboratory:  Environmental  Health 
and  Safety  Harvard  University. 
Address:  46  Oxford  St.,  Cambridge,  MA 

02138,  Contact:  Quality  Control 
Manager,  Phone:  (617)  495-2090. 

(4)  Laboratory:  Harvard  School  of 
Public  Health. 

Address:  665  Huntington  Ave.,  Room 
G14C.  Boston,  MA  02115,  Contact: 
Robert  A.  Weker,  Phone:  (617)  732- 
0902. 

(5)  Laboratory:  Northeast  Utilities 
Service  Company. 

Address:  P.O.  Box  270,  Hartford,  CT 
06141-0270,  Contact:  Lawrence  J. 
Cannon,  Phone:  (203)  721-2307. 

(6)  Laboratory:  Olin  Corp. 
Environmental  Hygiene  Laboratory. 

Address:  91  Shelton  Ave..  P.O.  Box  30- 
9643.  New  Haven,  CT  06.511.  Contact: 
Jame«  P.  Dawson,  Phone:  (203)  789- 
5613. 

(7)  Laboratory:  Rhode  Island  Health 
Labs. 

Address:  50  Orms  St.,  Providence.  RI 
02904,  Contact:  Ronald  W.  Bush. 
Phone:  (401)  274-1011. 


(8)  Laboratory:  State  of  Maine, 
Department  of  Human  Services  Public 
Health  Laboratory. 

Address:  221  State  St..  Augusta,  ME 
04333,  Contact:  Thomas  Dwyer. 
Phone:  (207)  289-2727. 

(9)  Laboratory:  University  of  New 
Hampshire  EM  Facility. 

Address:  Kendall  Hall.  Room  3,  Durham, 
NH  03824.  Contact:  Nancy  A.  Cherim, 
Phone:  (603)  862-2790. 

(10)  Laboratory:  Vermont  State  Public 
Health  Laboratory. 

Address:  115  Colchester  Ave.. 

Burlington.  VT  05401.  Contact:  Harold 
Stowe,  Phone:  (802)  863-7335. 

(11)  Laboratory:  Vermont  Yankee 
Nuclear  Power  Corp. 

Address:  P.O.  Box  13f ,  Governor  Hunt 
Rd.,  Vernon,  VT  05354,  Contact:  Dean 
S.  Tolin,  Phone:  (802)  257-7111. 

Region  II — Edison.  NJ 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA.  Region  11. 
Woodbridge  Ave.,  Rarifan  Depot,  Bldg. 
10,  (ES-PTS),  Edison,  NJ  08837.  (201) 
321-6668,  (FTS)  340-6671. 

(1)  Laboratory:  Hess  Oil  Virgin 
Islands  Corp. 
Address:  P.O.  Box  127,  Kingshill.  St. 

Croix,  VI.  Contact:  John  L.  Edgley. 

Region  III— Philadelphia,  PA 

Regional  Asbestos  Coordinator:  Carol 
Dougherty,  EPA.  Region  III  (3HW-40), 
841  Chestnut  Bldg..  Philadelphia.  PA 
19107.  (215)  597-9859,  (FTS)  597-3160. 

(1)  Laboratory:  Aluminum  Comj; 
of  America,  Environmental  Hea 
Laboratory  ) 

Address:  ALCOA  Technical  Center. 
ALCOA  Center.  PA  15069,  Contact: 
Richard  A.  Milito,  Phone:  (4^2)  339- 
6651. 

(2)  Laboratory:  City  of  Philaqelphia, 
Air  Management  Services  Laboratory 

Address:  1501  East  Lycoming  St., 
Philadelphia,  PA  19124,  Confact:  B. 
Levin,  Phone:  (215)  288-5177?. 

(3)  Laboratory:  DHMH,  Laboratories 
Adm.— OHL     '  ' 

Address:  201  West  Preston  St.,Vp.  Box 
2355,  Room  6E3,  Baltimore,  MD  21203. 
Contact:  Bruce  Solnick,  Phone:  (3dj) 
225-6100.  \ 

(4)  Laboratory:  DNREC,  Division  of]     ' 
Air  &  Waste  Management  I 

Address:  715  Grantham  Ln..  New  Castle. 
DE  19720,  Contact:  Michael  R. 
McDowell.  Phone:  (302)  323-4583. 

(5)  Laboratory:  Department  of  General 
Services.  Division  of  Consolidated 
Laboratory  Services 


Address:  One  North  14th  St..  Room  251. 
Richmond,  VA  23219.  Contact:  Lester 
Seiden.  Phone:  (804)  786-7747. 

(6)  Laboratory:  Divcrsiried 
Environmental  Corp. 

Address:  30  Great  Valley  Parkway. 
Malvern.  PA  19355.  Contact:  B.W. 
Langer.  Phone:  (215)  296-2254. 

(7)  Laboratory:  Gillette  Medical 
Evaluation  Laboratory 
Address:  401  Professional  Dr.. 

Gaithersburg.  MD  20879.  Contact: 
Robert  Spiker.  Phone:  (301)  590-0781. 

(8)  Laboratory:  Maryland  Dept.  of 
Health.  Laboratories  Adm. — AQL 
Address:  201  West  Preston  St..  Room 

6D1.  Baltimore.  MD  21203.  Contact: 
Delores  E.  Willis.  Phone:  (301)  225- 
6100. 

(9)  Laboratory:  National  Institute  of 
Health.  Safety  Support  Section 
Address:  Building  13.  Room  3K04. 

Bethesda.  MD  20205.  Contact: 
Randolph  K.  Larsen.  Phone:  (301)  496- 
3457. 

(10)  Laboratory:  Norshipco 
Address:  P.O.  Box  2100.  Norfolk.  VA 

23501-2100.  Contact:  Thomas  L 
Beacham.  Phone:  (804)  420-8407. 

(11)  Laboratory:  Pennsylvania 
Department  of  Environmental 
Resources.  Bureau  of  Laboratories 
Address:  P.O.  Box  1467.  3rd  &  Reily  St.. 

Harrisburg.  PA  17120.  Contact:  Paul  E. 
Baker.  Phone:  (717)  787-4669. 

(12)  Laboratory:  Scott  Paper 
Company.  Industrial  Hygiene 
Laboratory 

Addres8:^cott  Plaza.  Philadelphia.  PA 
19113.  0ontact:  Carl  Mayer.  Phone: 
(21^22-5000. 

(13)  Laboratory:  U.S.  Army 
Environmental  Hygiene  Agency.  RICD 
MAB 

Address:  Bldg.  E2100.  Aberdeen  Proving 
Ground,  Edgewood.  MD  21010-5422. 
Contact:  John  W.  Courts.  Phone:  (301) 
671-2619. 

(14)  Laboratory:  USX  Corporation. 
USS  Industrial  Hygiene  Lab 
Address:  4000  Tech  Center  Dr., 

Monroeville.  PA  15146.  Contact: 
Barbara  A.  Smith.  Phone:  (412)  825- 
2809. 

Region  IV— Atlanta.  GA 

Regional  Asbestos  Coordinator:  Jim 
Littell.  EPA  Region  IV.  345  Courtland  St.. 
NE.  (P&TSB),  Atlanta,  GA  30365.  (404) 
347-5053.  (FTS)  257-5053. 

(1)  Laboratory:  Alabama  Department 
of  Forensic  Sciences 

Address:  P.O.  Box  7925.  Critchton 
Station.  Mobile.  AL  36607.  Contact: 
James  L  Small  Phone:  (205)  471-7026. 


(2)  Laboratory:  Alabama  Department 
of  Public  Health 

Address:  State  Office  Building, 
Montgomery.  AL  36130.  Contact:  Gary 
W.  Jones. 

(3)  Laboratory:  Alabama  Power 
Company 

Address:  P.O.  Box  2641.  Birmingham.  AL 
35291.  Contact:  W,  Steve  Hill.  Phone: 
(205)  664-6081. 

(4)  Laboratory:  Big  Rivers  Electric 
Corporation 

Address:  201  Third  St..  Henderson.  KY 
42420.  Contact:  Thomas  L  Shaw. 
Phone:  (502)  827-2561. 

(5)  Laboratory:  Commonwealth  of 
Kentucky.  Cabinet  for  Human  Resources 
Address:  Department  of  Health 

Services.  Chemistry  Branch.  Frankfort. 
KY  40621.  Contact:  Cecil  H.  Webb.  Jr.. 
Phone:  (502)  564-4446. 

(6)  Laboratory:  Department  of  the  Air 
Force.  Environmental  &  Industrial  Safety 
Branch 

Address:  WR-ALC/MAQV.  Robins 
AFB.  GA  31098-5149.  Contact:  Ronald 
S.  Sharpe.  Phone:  (912)  926-0682. 

(7)  Laboratory:  Department  of  the 
Army,  S.  Atlantic  Div.  Lab..  Corps  of 
Eng. 

Address:  611  South  Cobb  Dr..  GA  Hwy. 
280,  Marietta.  GA  30060-3112. 
Contact:  Robert  L  Stephenson.  Phone: 
(404)  429-5296. 

(8)  Laboratory:  Duke  Power  Company. 
Applied  Science  Center 

Address:  Box  531.  Rt.  4.  Huntersville.  NC 
28078,  Contact:  Jay  C.  Perkins,  Phone: 
(704)  875-1971. 

(9)  Laboratory:  EG&G  Florida. 
Occupational  Medicine  &  Environmental 
Health  Services 

Address:  P.O.  Box  21296,  Kennedy 
Space  Center.  FL  32815,  Contact: 
Patricia  L.  Colomore, 

(10)  Laboratory:  Georgia  Tech 
Research  Institute 

Address:  GTRI/EDL/EHSD  Emerson 
A112,  Atlanta,  GA  30322.  Contact: 
Marilyn  S.  Black.  Phone:  (404)  894- 
3825. 

(11)  Laboratory:  Great  Southern  Paper 
Address:  P.O.  Box  44.  Cedar  Springs.  GA 

31732.  Contact:  Donald  J.  Miller. 
Phone:  (912)  372-5102. 

(12)  Laboratory:  Savannah  Electric  & 
Power  Co. 

Address:  P.O.  Box  968,  Savannah.  GA 
31402,  Contact:  Joseph  B.  Adams, 
Phone:  (912)  966-3528. 

(13)  Laboratory:  Tennessee  Valley 
Authority 

Address:  347  Multipurpose  Building, 
Muscle  Shoals,  AL  35660,  Contact: 


Donald  G.  Saint.  Phone:  (205)  386- 
2311. 

(14)  Laboratory:  The  University  of 
Alabama.  Office  of  Health  &  Safety 
Address:  12  Thomas  Circle.  P.O.  Box 

6095.  University.  AL  35486.  Contact: 
Hal  Barrett.  Phone:  (205)  348-5905. 

(15)  Laboratory:  The  University  of 
Alabama  in  Huntsville.  Kenneth  E. 
Johnson  Research  Center 

Address:  Environmental  Laboralorj'. 
Huntsville.  AL  35899,  Contact: 
William  E.  Dendy.  Phone:  (205)  895- 
6361. 

(16)  Laboratory:  Western  Kentucky 
University  Electron  Microscopy  Facility 
Address:  Department  of  Biology. 

Bowling  Green.  KY  42101.  Contact:  J. 
Rodney  McCurry. 

Region  V — Chicago.  IL 

Regional  Asbestos  Coordinator. 
Anthony  Restaino.  EPA  Region  V.  230  S. 
Dearborn  St..  (T-SPTB-7).  Chicago.  IL 
60604.  (312)  886-6003.  (FTS)  886-6003. 

(1)  Laboratory:  Argonne  National 
Laboratorj'.  Industrial  Hygiene  Division. 
Address:  9700  South  Cass  Ave.. 

Argonne.  IL  60439.  Contact:  Robert  C. 
Utesch. 

(2)  Laboratory-  Bristol-Myers.  U.S. 
Pharmaceutical  &  Nutritional  Group. 

Address:  Evansville.  IN  47721-0001. 
Contact:  Brent  A.  Bradford.  Phone: 
(812)  429-5000. 

(3)  Laboratory^.  Chicago  Board  of  • 
Ekiucation. 

Address:  8600  South  Komensky. 
Chicago,  IL  60652,  Contact:  Henry  G. 
Gooday,  Jr. 

(4)  Laboratorx'-.  Commonwealth 
Edison/SMAD ' 

Address:  1319  South  First  Ave.. 
Maywood.  IL  60153,  Contact:  Rir.hard 
R.  Dlesk,  Phone:  (312)  450-5435. 

(5)  Laboratory.  Dow  Chemical  Co. 
Address:  South  Madison  St.,  Ludington. 

MI  49431,  Contact:  Thomas  Shanks. 
Phone:  (616)  845-4411. 

(6)  Laboratory.  Dow  Chemicals. 
Michigan  Division. 

Address:  Ind.  Hygiene  Service,  258  Bldg., 
Midland.  Ml  48667.  Contact:  Bruce  A. 
Houtman.  Phone:  (517)  636-5342. 

(7)  Laboratory.  General  Motors.  GM 
Technical  Center. 

Address:  Res.  Adm.  Bldg.  3-229.  Warren, 
MI  48090.  Contact:  Donald  J.  Hart. 
Phone:  (313)  986-1056. 

(8)  Laboratory-.  Illinois  Department  of 
Public  Health  Lab. 
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Address:  Box  2797,  Carbondale,  IL 
62902-2797,  Contact:  Patrick  A.  Yohe, 
Phone:(618)549-8121. 

(9)  Laboratory.  Illinois  Department  of 
Public  Health  Springfield  Laboratory. 
Address:  134  North  Ninth  St., 

Springfield,  IL  62701,  Contact:  James 
B.  Hundley,  Phone:  (217)  782-6562- 

(10)  Laboratory:  Illinois  State 
University,  Department  of  Geography- 
Geology. 

Address:  Normal,  IL  61761,  Contact: 
James  G.  Kirchner,  Phone:  (309)  438- 
8922. 

(11)  Laboratory.  Indiana  Department 
of  Enviroiynent  Management. 
Address:  $50  West  Bradbury  Ave., 

Indianapolis,  IN  46241.  Contact:  Larry 
Fedor.  Phone:  (317)  243-5019. 

(12)  Laboratory.  Indiana  State  Board 
of  Health  Industrial  Hygiene  Laboratory. 
Address:  1330  West  Michigan  St.. 

Indianapolis,  IN  46206,  Contact:  John 
Ruyack.  Phone:  (317)  633-0692. 

(13)  Laboratory.  Industrial  Toxicology 
Laboratory. 

Address:  8901  West  Lincobi  Ave.,  West 
Allis,  WI  53227.  Contact:  Leon  A. 
Saryan,  Phone:  (414)  546-6313. 

(14)  Laboratory.  Johnson  Controls. 
Inc.,  Materials  Testing  Laboratory. 
Address:  P.O.  Box  591,  5757  North  Green 

Bay  Ave.,  Milwaukee,  WI  53201, 
Contact:  Glenn  M.  Trischan,  Phone: 
(414)  228-1200. 

(15)  Laboratory.  Michigan  Department 
of  Public  Health.  Division  of 
Occupational  Health. 

Address:  P.O.  Box  30035.  3500  North 
Logan  St.,  Lansing.  MI  48909.  Contact: 
John  H.  Peck,  Phone:  (517)  335-8241. 

(16)  Laboratory.  Milwaukee  Health 
Department  Bureau  of  Labs. 
Address:  841  North  Broadway, 

Municipal  Building,  Room  308. 
Milwaukee,  WI  53202.  Contact: 
William  N.  Jensen,  Phone:  (414)  278- 
3526. 

(17)  Laboratory.  National  Steel 
Corporation,  Granite  City  Steel  Division. 
Address:  20th  &  State  St.,  Granite  City, 

IL  62040,  Contact:  Douglas  A.  Stracke, 
Phone:  (618)  451-3461. 

(18)  Laboratory.  Nekoosa  Papers,  Inc., 
Analytical  Development  Group. 
Address:  Port  Edwards,  WI  54469, 

Contact:  George  C.  King,  Phone:  (715) 
887-5111. 

(19)  Laboratory.  Slate  of  Illinois 
Department  of  Public  Health,  Toxicology 
Laboratory. 

Address:  2121  West  Taylor  St..  Chicago, 
IL  60612-4285,  Contact:  Dietmar 
Grohlich.  Phone:  (312)  693-4766. 


(20)  Laboratory.  Vigo  County  Air 
Pollution  Control. 

Address:  201  Cherry  St..  Terre  Haute.  IN 
47807,  Contact:  Darell  E.  Pine.  Phone: 
(812)  238-8433. 

(21)  Laboratory.  Wisconsin  Electric 
Power  Co. 

Address:  P.O.  Box  2046.  231  West 
Michigan,  Milwaukee.  WI  53201. 
Contact:  J.P.  Frye.  Phone:  (414)  221- 
2345. 

Region  VI— Dallas.  TX 

Regional  Asbestos  Coordinator  John 
West,  6t-Pt,  EPA,  Region  VI,  1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
655-7244,  (FTS)  255-7244, 

(1)  Laboratory:  Texaco  Chemical  Co.. 
Neches  Plant 

Address:  P.O.  Box  847,  Port  Neches.  TX 
77651,  Contact:  Janet  E.  Wiiki,  Phone: 
(409)  722-0381. 

(2)  Laboratory:  The  Lubrizol  Corp.. 
Houston  Plant 

Address:  P.O.  Box  158.  Deer  Park.  TX 
77536-0158.  Contact:  Thomas  M. 
Samson,  Phone:  (713)  479-2851. 

(3)  Laboratory:  The  University  of 
Texas  at  Austin,  University  Safety 
Office 

Address:  P.O.  Box  49079.  Austin,  TX 
78765,  Contact:  Jimmie  Ann  Bolton, 
Phone:  (512)  471-3511. 

(4)  Laboratory:  U.S.  Air  Force. 
Address:  OEHL/SA.  Brooks  AFB,  TX 

78235.  Contact:  Jerry  F.  Thomas, 
Phone:  (512)  536-2158. 

(5)  Laboratory:  Union  Carbide, 
Health,  Safety  &  Environmental  Affairs. 
Address:  P.O.  Box  471,  Texas  City,  TX 

77590,  Contact:  Dick  La  Cour,  Phone: 
(409)  948-5818. 

(6)  Laboratory:  Univ.  of  Texas  Health 
Center  at  Tyler,  Department  of  Cell 
Biology  &  Eiivironmental  Science. 
Address:  P.O.  Box  2003,  Tyler,  TX  75710. 

Contact:  Ronald  F.  Dodson,  Phone: 
(214)  877-3541. 

Region  VIII— Denver,  CO 

Regional  Asbestos  Coordinator  David 
Combs.  (8AT-TS).  EPA,  Region  VIU,  1 
Denver  Place.  999-18th  St..  R.  1300. 
Denver,  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

(1)  Laboratory:  AMOCO  Oil  Co.. 
Mandan  Refinery. 

Address:  Mandan  Ave..  P.O.  Box  5000. 
Mandan,  ND  58554.  Contact:  Donald 
K.  Litchfield.  Phone:  (701)  667-2463. 

(2)  Laboratory:  Colorado  State  Health'. 
Address:  4210  East  11th  Ave..  Denver. 

CO  80220,  Contact:  Ann  Wolfgang, 
Phone:  (303)  320-8333. 


(3)  Laboratory:  Davis  County  Health 
Department,  Environmental  Health  & 
Laboratory  Division. 

Address:  County  Courthouse.  Room  24, 
P.O.  Box  618.  Farmington.  UT  84025. 
Contact:  Bryce  J.  Taggart. 

(4)  Laboratory:  Department  of  the  Air 
Force. 

Address:  00-ALC/MAQCC,  BIdg.  lOOE. 
Hill  AFB,  UT  84056-5149.  Contact:  G. 
Eugene  Laikin. 

(5)  Laboratory:  EPA-NEIC. 
Address:  P.O.  Box  25227,  BIdg.  53,  DFC 

Denver,  CO  80225,  Contact:  Douglas 
Kendall.  Phone:  (303)  236-5132. 

(6)  Laboratory:  Federal  Occupational 
Health,  DHHS.  HRSA  Region  8  USPHS. 

Address:  P.O.  Box  25145,  Denver,  CO 
80225-0145,  Contact:  Douglas  Pickup, 
Phone:  (303)  236-0076. 

(7)  Laboratory:  North  Dakota  State 
Department  of  Health. 

Address:  1200  Missouri  Ave.,  P.O.  Box 
1618.  Bismarck,  ND  58502-1618. 
Contact:  Rod  Reetz,  Phone:  (701)  224- 
4618. 

(8)  Laboratory:  Public  Service  Co.  of 
Colorado. 

Address:  Hampden  Park  West,  BIdg.  5H, 
1500  West  Hampden,  Englewood.  CO 
80110,  Contact:  Richard  K.  Price, 
Phone:  (303)  797-4226. 

(9)  Laboratory:  Salt  Lake  City-County 
Health  Department. 

Address:  610  South  2nd  East,  Salt  Lake 
City,  UT  84111,  Contact:  Elwood  L 
Loveridge,  Phone:  (801)  530-7564. 

(10)  Laboratory:  UNC  Geotech. 
Petrology  Laboratory. 
Address:  P.O.  Box  14000,  Grand 

Junction,  CO  81502-5504,  Contact: 
Larry  M.  Fukui,  Phone:  (303)  242-6621. 

(11)  Laboratory:  Utah  State  Health 
Laboratory,  Inorganic  Hazardous  Waste. 
Address:  44  Medical  Dr..  Salt  Lake  City. 

UT  84113,  Contact:  Jack  Oman.  Phone: 
(801)533-0131. 

Region  IX — San  Francisco,  CA 

Regional  Asbestos  Coordinator.  Jo 
Ann  Semones.  [T-52).  EPA,  Region  IX, 
215  Fremont  St.,  San  Francisco,  CA 
94105.  (415)  974-7290,  (FTS)  454-7290. 

(1)  Laboratory.  Clark  County  School 
District.  Safety  &  Health  Specialist. 

Address:  4260  Eucalyptus  Annex.  Las 
Vegas.  NV  89121,  Contac^  Nathan  M. 
Lencioni,  Phone:  (702)  795r5011. 

(2)  Laboratory.  Naval  Mi|dical  Clinic 
—  Pearl  Harbor,  Industrial  l^ygiene 
Branch. 

Address:  BIdg.  285.  P.O.  Box  121.  Peari 
Harbor,  HI  96860-5080,  Contact:  Roy 
M.  Ishikawa,  Phone:  (808)  471-3137 


(3)  Laboratory.  Office  of 
Environmental  Health  and  Safety 
Business/ Administration. 
Address:  2223  Fulton  St.,  4th  Floor, 

Berkeley,  CA  94720,  Contact:  Rick 
Kelley,  Phone:  (415)  642-6000. 

(4)  Laboratory.  Pacific  Gas  &  Electric 
Co.,  Department  of  Engineering 
Research. 

Address:  3400  Crow  Canyon  Rd.,  San 
Ramon,  CA  94583,  Contact:  Lansing 
W.  Wong,  Phone:  (415)  820-2000. 

(5)  Laboratory.  Pacific  Missile  Test 
Center,  Command  Safety  Office. 
Address:  Naval  Air  Station  Code  0041, 

Point  Mugu,  CA  93042-5000,  Contact: 
George  Wadley,  Phone:  (805)  989- 
7867. 

(6)  Laboratory.  Riverside  County     ■' 
Health  Department  Laboratory. 


Address:  5888  Mission  Blvd.,  Rubidoux, 
CA  92509.  Contact:  Andrew  Morila, 
Phone:  (714)  784-1860. 

(7)  Laboratory.  SCAQMD  Laboratory. 
Address:  9150  Flair  Dr.,  El  Monte,  C.\ 

91731,  Contact:  Joan  Niertit,  Phone: 
(818)  572-6200. 

(8)  Laboratory.  Texaco  USA. 
Address:  P.O.  Box  1476,  Bakersville,  CA 

93302,  Contact:  W.  Kirk  Shelton. 

(9)  Laboratory.  U.S.  Army  Corps  of 
Engineers,  South  Pacific  Division. 

Address:  P.O.  Box  37,  Sausalito,  CA 
94966-0037,  Contact:  Zack  Bedford. 

(10)  Laboratory.  USAEDFE. 
Address:  POFED-L,  Asbestos 

Coordinator,  APO  San  Francisco,  CA 
96301-0426,  Contact:  Commander. 


Non-Domestic  PLM  Laboratories 

(1)  Laboratory.  W.M.  Ward  Technical 
Services  Laboratory 

Address:  745  Logan  Ave.,  Winnipeg. 
Manitoba,  Canada  R3E  3L5.  Contact: 
Larry  Prokapanko,  Phone:  (204)  944- 
2273. 

(2)  Laboratory.  Workers' 
Compensation  Board  Laboratory 
Services. 

Address:  6951  Westinster  Highway. 

Richmond.  BC,  Canada  V7C  1C6. 

Contact:  Bob  Stewart,  Phone:  (604) 

276-3116. 

Dated:  November  21.  1988. 
Charles  L.  Elkins, 

Director.  Office  of  Toxic  Substances. 
IFR  Doc.  88-27325  Filed  11-29-88:  8:45  am] 

BILLING  CODE  6S60-SO-M 


w] 


4 
i 


Wednesday 
November  30,  1988 


Part  V 


Department  of  Labor 

Employment  and  Training  Administration 

20  CFR  Part  617 

Trade  Adjustment  Assistance  for 
Workers;  Proposed  Rule 


UMI 


48474  Federal  Register  /  Vol.  53.  No.  230  /  Wednesday.  November  30.  1988  /  Proposed  Rules 


DEPARTMENT  OF  LABOR 

» 

Employment  and  Training 
Administration 

20  CFR  Part  617 

Trade  Adjustment  Assistance  for 
Workers:  Amendment  of  Regulations 

agency:  Employment  and  Training 
Administration,  Labor. 

action:  Proposed  rule. 

SUMMARY:  The  Department  of  Labor 
proposes  to  amend  the  regulations  on 
the  trade  adjustment  assistance  program 
for  workers  (TAA  program)  provided 
under  Chapter  2  of  Title  II  of  the  Trade 
Act  of  1974  to  implement  the 
amendments  to  the  Trade  Act  of  1974 
enacted  in  1988  as  contained  in  the 
Omnibus  Trade  and  Competitiveness 
Act  (OTCA).  The  1988  Amendments:  (1) 
Expand  eligibility  for  TAA  to  workers  in 
the  oil  and  natural  gas  industry  engaged 
in  exploration  and  drilling;  (2)  require  a 
written  notice  to  every  displaced  worker 
believed  to  be  covered  by  a  trade 
certification  issued  by  the  Department 
and  publication  of  a  notice  of  the 
certification  in  a  newspaper  of  general 
circulation;  (3)  require  a  worker  to 
participate  in  training  as  a  condition  for 
receiving  trade  readjustment 
allowances;  (4)  authorize  the  waiver  of 
this  requirement  for  a  worker  when 
training  is  not  feasible  or  appropriate; 
(5)  authorize  the  payment  of  TRA  to  a 
worker  during  breaks  in  training  that  do 
not  exceed  14  days;  (6)  base  the 
eligibility  period  for  TRA  benefits  on  the 
worker's  most  recent  separation  rather 
than  the  first  separation  as  was 
previously  required;  (7)  extend  the 
expiration  date  of  the  TAA  program  to 
September  30. 1993,  and  (8)  emphasize 
coordination  with  programs  and 
services  to  dislocated  workers  provided 
under  Title  III  of  the  Job  Training 
Partnership  Act  and  notification 
provisions  under  the  Worker 
Adjustment  and  Retraining  Notification 
Act  (WARN),  and  make  other  changes. 

DATE:  Written  comments  on  these 
proposed  amendments  to  the  regulations 
must  be  received  in  the  Department  of 
Labor  on  or  before  December  30, 1988. 

ADDRESS:  Comments  on  this  proposed 
rule  may  be  mailed  or  delivered  to  the 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  601  "D"  Street  NW., 
Room  6434.  Washington,  DC  20213. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  6434  at 
the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT. 

Glenn  M.  Zech,  Deputy  Director.  Office 
of  Trade  Adjustment  Assistance,  601 
"D"  Street  NW.,  Washington,  DC  20213: 
Telephone:  (202)  376-2646  (this  is  not  a 
toll  free  number). 
SUPPLEMENTAL  INFORMATION:  These 

Amendments  to  the  Trade  Act  of  1974 
represent  major  changes  to  the  TAA 
program  for  workers  displaced  from 
employment  because  of  increased 
imports  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
workers'  firm.  The  following  Principles, 
as  set  out  in  the  Federal  Register  on 
September  8. 1988  (53  FR  34844.  at  34848) 
will  guide  the  implementation  of  the 
1988  changes  to  the  TAA  program: 

(1)  Continuation  of  TAA  as  a  separate 
program.  The  Department  intends  to 
keep  TAA  as  a  separate  identifiable 
program.  However,  in  its 
implementation  of  the  1988  amendments 
the  Department  is  encouraging 
productive  linkages  with  the  new 
worker  adjustment  program  under  JTPA 
and  a  coordinated  delivery  system  at 
the  State  and  local  levels  to  enhance 
services  to  frade  impacted  and  other 
dislocated  workers. 

(2)  Public  notice.  Prompt  public  notice 
will  be  given  of  all  TAA  certifications 
issued  by  the  Department  to  workers 
and  other  interested  parties. 

(3)  Oil  and  gas  workers.  Prompt  public 
notice  will  be  given  of  the  one-time 
opportunity  for  oil  and  natural  gas 
workers  engaged  in  exploration  or 
drilling,  who  were  separated  after 
September  30, 1985,  to  file  petitions  with 
the  Department  by  November  18. 1988 
under  new  eligibility  rules. 

(4)  Emphasis  on  training.  Training  will 
be  encouraged  early  in  the  worker's  Ul 
eligibility  period,  if  training  is  required 
to  return  to  suitable  employment. 

(5)  Conditions  for  receipt  of  income 
support.  Active  participation  in  training 
will  be  required  to  receive  income 
maintenance  (TRA  payments)  except 
when  a  waiver  is  granted  when  certain 
specified  conditions  are  met. 

(6)  Early  identification  of  displaced 
workers.  Early  identification  of  trade 
related  worker  displacements  as  well  as 
early  assessment  of  affected  individuals' 
adjustment  and  reemployment  service 
needs  will  be  encouraged. 

(7)  Shared  resources.  In  order  to 
maximize  resources,  program  deliverers 
will  be  encouraged  to  utilize  the 
provisions  in  the  Act  that  allow  costs  of 
training  frade  impacted  workers  to  be 
shared  with  funds  from  other  Federal 
program  sources  and  from  State  and 
private  sources. 

(8)  Coordination.  Provisions  and 
guidance  governing  training  enrollment 


andparticipation  will  be  as  similar  as 
possible  with  respect  to  program 
elements  common  to  TAA  and  the  new 
JTPA  worker  adjustment  program. 

On  August  23, 1988,  the  President 
signed  into  law  the  "Omnibus  Trade  and 
Competitiveness  Act  of  1988"  (Pub.  L. 
100-418).  Part  3— Trade  Adjustment 
Assistance,  of  Subtitle  D  of  Title  I  of  the 
Act  concerns  frade  adjustment 
assistance  for  workers  and  firms.  This 
proposed  rule  addresses  the  provisions 
in  Part  3  affecting  workers. 

While  most  of  the  provisions  of  Part  3 
a^ecting  the  program  of  frade 
adjustment  assistance  for  workers  are  in 
the  form  of  amendments  to  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974;  some 
provisions  of  Part  3  affecting  workers  do 
not  amend  existing  law.  Examples  are 
the  provision  which  permits  workers  in 
the  oil  and  natural  gas  industry  engaged 
in  exploration  or  drilling,  separated  after 
September  30, 1985,  to  file  petitions 
under  new  eligibility  rules,  and  the 
provision  concerning  the  eligibility  of 
workers  totally  separated  from 
adversely  affected  employment  during 
the  period  beginning  August  13, 1981, 
and  ending  April  7. 1986  for  frade 
readjustment  allowances. 

By  law,  most  of  the  provisions  of  Part 
3  took  effect  on  the  date  of  enactment, 
August  23, 1988.  A  few  others  take  effect 
30  and  90  days  after  enactment  in  order 
to  provide  sufficient  time  to  do  the 
preparation  necessary  so  that  the 
provisions  can  be  implemented  on  their 
effective  dates.  On  September  12. 1988, 
States  received  guidance  through  a 
directive  issued  by  the  Employment  and 
Training  Administration  and  published 
in  the  Federal  Register  on  September  16, 
1988  (53  FR  36181)  on  how  to  implement 
those  provisions  effective  on  enactment 
and  how  to  prepare  to  implement  those 
provisions  effective  30  and  90  days  after 
enactment. 

The  procedures  and  interpretations 
included  in  that  document  are  set  forth 
hereafter.  Throughout  this  document 
references  to  the  "Act"  are  to  the  Trade 
Act  of  1974,  Title  II,  Chapter  2, 
references  to  the  1988  Amendments  are 
to  Part  3  of  Subtitle  D  of  Title  I  of  the 
"Omnibus  Trade  and  Competitiveness 
Act  of  1988"  (hereafter  the  "OTCA"): 

1.  The  authority  citation  for  Part  617  is 
readopted  without  change. 

2.  The  Table  of  Contents  for  Part  617 
is  amended  to  reflect  the  addition  of  two 
new  sections  on  waivers  of 
parrticipation  in  fraining  and  transition 
guidelines,  changes  to  the  headings  of 
two  other  sections,  the  addition  of  a 
new  Appendix  A  to  Part  617  on  the 
Secretary's  (STANDARD  FOR  CLAIM     ° 
FIUNG,  CLAIMANT  REPORTING.  JOB 
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FINDING,  AND  EMPLOYMENT 
SERVICES),  together  with  one  textual 
change  in  fi  ei7.10(c),  and  redesignation 
of  present  Appendix  A  as  Appendix  B 
and  present  Appendix  B  as  Appendix  C. 

3.  (a)  The  definition  of  "Certification." 
in  paragraph  (j)  of  S  617.3  is  revised  to 
reflect  more  precisely  the  language  in 
section  222  of  the  Act  on  group 
eligibility  requirements.  A  definition  for 
"Certification  period"  has  also  been 
added.  These  are  technical  changes. 

(b)  The  definition  of  "Eligibility 
period"  in  paragraph  (m)  of  §  617.3  is 
revised  to  reflect  the  1988  Amendments. 
The  beginning  of  the  104-week  period  for 
receiving  basic  TRA  is  changed  to  the 
first  week  following  the  week  in  which  a 
qualifying  total  separation  occurred.  For 
additional  weeks  of  TRA.  the  26-week 
eligibility  period  begins  with  the  first 
week  of  the  fraining  or.  if  later,  the  week 
following  the  week  of  actual  exhaustion 
of  basic  TRA.  If  the  fraining  begins 
before  it  was  approved  under  section 
236.  then  the  26-week  eligibility  period 
for  additional  TRA  begins  with  the  week 
in  which  the  determination  of  approval 
is  issued,  if  basic  TRA  has  been 
exhausted  previously.  This  rule  on  the 
later  commencement  of  the  26-week 
eligibility  period  reflects  an 
interpretation  given  to  section  233(a)(3) 
of  the  Act  prior  to  the  1988 
Amendments. 

(c)  The  definition  for  "First 
separation."  in  paragraph  (t)  of  S  617.3  is 
expanded  to  define  a  qualifying 
separation  for  TRA  eligibility  that  ocurs 
prior  to  August  23. 1988,  and  one  that 
occurs  on  or  after  Ai^st  23, 1988.  One 
that  occurs  on  or  after  August  23, 1988 
means  the  total  separation  of  a  worker 
from  adversely  affected  employment 
within  the  certification  period  of  the 
certification  applicable  to  the  worker.  A 
qualifying  separation  occurs  prior  to 
August  23, 1988,  continues  to  include 
partial  separations  from  adversely 
affected  employment.  Section  1425(a)  of 
the  OTCA;  section  233(a)(2)  of  the  Act 

(d)  The  definition  for  "Secretary"  in 
paragraph  (ff)  of  S  617.3  is  expanded  to 
include  a  definition  for  "Department  of 
Labor".  This  is  a  technical  change. 

(e)  The  definition  for  "Federal 
supplemental  compensation"  is 
amended  so  as  to  include  any  future 
supplemental  program  as  well  as  the 
Federal  Supplemental  Compensation 
Act  of  1982.  This  is  a  technical  change. 

4.  (a)  Section  817.4.  Benefit 
information  to  workers,  is  revised  by 
adding  requirements  that:  (1)  A  written 
notice,  by  mail,  be  given  to  each  worker 
there  is  reason  to  believe  is  covered  by 
a  certification  of  eligibility  to  apply  for 
adjustment  assistance  issued  by  the 
Department,  and  (2)  that  a  notice  of  such 


certification  be  published  in  one  or  more 
newspapers  of  general  circulation  in 
areas  in  which  workers  covered  by  the 
certification  reside.  Such  notices  are 
required  to  inform  workers  of  the  TAA 
program  benefits  available  to  them. 
These  new  requirements  are  effective  on 
September  22. 1988.  Section  1422  of  the 
OTCA;  new  subsection  (b)  of  section  225 
of  the  Act. 

(b)  Section  617.4  is  also  amended  by 
adding  a  new  paragraph  (e)  which 
requires  that  State  agencies:  (1)  Advise 
each  adversely  affected  woriier,  at  the 
time  wori(er  files  for  unemployment 
insurance,  of  the  program  benefits 
available  under  the  Act  and  the 
procedures  and  deadlines  for  applying 
for  such  benefits;  (2)  facilitate  the  early 
filing  of  petitions  under  section  221  of 
the  Act:  (3)  advise  each  adversely 
affected  worker  to  apply  for  fraining 
before,  or  at  the  same  time  a  TAA 
worker  applies  for  TRA;  and  (4) 
promptly  after  certification  of  eligibility 
for  benefits  is  issued,  interview  each 
adversely  affected  worker  and  review 
suitable  fraining  opportunities  available 
to  the  worker.  These  new  requirements 
are  effective  on  August  23, 1988.  Section 
1424(d)(2)  of  the  OTCA;  section  239(f)  of 
the  Act. 

5.  Section  617.10,  Applications  for 
TRA,  is  amended  by  adding  a  new 
paragraph  (d)  to  require  that  State 
agencies  advise  each  worker  of  the 
qualifying  requirements  for  entitlement 
to  TRA  and  other  TAA  benefits  at  the 
time  the  worker  files  an  initial  claim  for 
State  UI,  and  advise  each  adversely 
affected  worker  to  apply  for  training 
under  Subpart  C  of  this  Part  617  before, 
or  at  the  same  time,  the  worker  applies 
for  TRA,  as  required  by  8  617.4(e)(1)  and 
(3).  This  requirement  is  effective  on 
August  23, 1988.  Section  1424(d)(2)  of  the 
OTCA;  section  239(f)(3)  of  the  Act. 

6.  Section  617.11,  Qualifying 
requirements  for  TRA,  has  been 
substantially  revised.  Paragraph  (a)  of 
this  section  sets  out  the  basic  qualifying 
requirements  for  basic  TRA  prior  to 
November  21. 1988  in  paragraph  (a)(1); 
the  requirements  effective  on  or  after 
November  21, 1988  in  paragraph  (a)(2); 
special  rules  for  workers  separated  in 
the  1981  to  1986  period  in  paragraph 
(a)(3);  and  special  rules  for  retroactive 
benefits  for  oil  and  gas  workers — in 
paragraph  (a)(4).  Paragraph  (b)  of 

S  617.11  is  amended  to  identify  the  first 
week  of  potential  eligibility  for  basic 
TRA  as  a  result  of  the  amendments  in 
the  OTCA.  Section  1421(a)(1)(B)  and 
1423  (a)  and  (b)  of  the  OTCA;  sections 
231  to  233  of  the  Act. 

Effective  on  November  21, 1988. 
enrollment  in,  participation  in,  or 
completion  of  TAA  approved  fraining  is 


BEST  COPY  AVAILABLE 


a  condition  for  receiving  TRA  unless  a 
waiver  of  such  participation  has  been 
granted.  Section  617.11(a)(2)(vii).  States 
should  encourage  workers  potentially 
eligible  for  TRA  benefits  to  enroll  in 
approved  fraining  as  early  as  possible  in 
thefr  UI  eligibility  period.  After 
November  21, 1988  the  fraining 
requirements  applies  to  an  individual's 
claim  for  TRA  for  weeks  of 
unemployment  which  begin  with  the 
first  week  following  the  week  in  which  a 
certification  covering  the  individual  is 
issued.  Until  November  21, 1988.  job 
search  program  participation  continues 
to  be  a  condition  for  receiving  TRA 
unless  a  waiver  has  been  granted. 
Section  617.11(a)(l)(\'ii). 

"Enrolled  in  fraining"  is  defined  for 
purposes  of  S  617.11(a)(2)(vii)  to  be  the 
point  at  which  a  worker's  application  for 
fraining  is  approved  by  the  State  agency 
and  the  involved  fraining  institution  has 
furnished  the  State  agency  with  written 
notice  that  the  worker  has  been 
accepted  to  an  approved  fraining 
program  that  will  begin  within  30 
calendar  days.  A  worker  shall  be 
considered  to  have  "completed  fraining" 
if  the  fraining  program  is  approved 
under  section  236(a)  of  the  Act.  the 
fraining  occurred  subsequent  to  the 
individual's  total  or  partial  separation 
from  adversely  affected  emplojrment 
within  the  certification  period  of  a 
certification  issued  under  the  Act.  and 
the  fraining  provider  has  certified  to  the 
SESA  that  all  the  conditions  for 
satisfactory  completion  of  the  fraining 
program  have  been  satisfied. 

"Special  rules"  are  set  out  in 
§  617.11(a)(3)  these  apply  to  workers 
separated  from  adversely  affected 
emplojonent  in  the  period  beginning  on 
August  13. 1981  and  ending  on  April  7, 
1986.  The  time  limit  on  the  eligibility 
period  for  basic  TRA  in  section  233(a)(2) 
of  the  Act  and  the  210-day  time  limit  in 
section  233(b]  of  the  Act  for  filing  a  bona 
fide  application  for  fraining  in  order  to 
qualify  for  additional  TRA.  are  set  aside 
and  shall  be  disregarded  for  certain 
workers  separated  in  this  special 
window  period.  However,  other 
conditions  must  be  met  to  qualify  for 
TRA.  There  must  be  a  "total  separation" 
as  defined  in  i  617.3(11)  and  only  the 
last  such  total  separation  within  the 
period  described  above  shall  be  taken 
into  account;  it  must  be  a  TRA 
qualifying  separation;  and  the  individual 
must  be  enrolled  in  or  participating  in 
training.  The  individual  also  must  not  be 
subject  to  a  disqualification  for  failure 
to  begin  participation  in  training  or  for 
ceasing  to  participate  or  to  make 
satisfactory  progress  in  such  fraining. 
These  requirements  regarding  failure  to 
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begin  or  oeaffing  to  participate  in 
training  are  interpreted  in  the  same 
manner  as  the  antendments  in  tiie  same 
language  to  section  23ttb)  of  the  Act. 
Finally,  the  indrvidiial  must  have  been 
continuonsly  unemployed  since  the 
individual's  total  separation  as  defined 
in  S  617.3(11).  not  taking  into  account  for 
purposes  of  this  determmafion  any  work 
in  which  the  individual  was  employed  in 
seasonal  empk>yn»ent,  odd  jobs,  or  part- 
time,  temporary  employment  States  are 
to  apply  State  law  in  giving  meaning  to 
these  terms. 

Payments  are  to  be  made 
prospectively  only  under  i  617.11  (a)(3), 
commencing  with  weeks  of 
unemployment  beginning  after  August 
23, 1968.  An  individual's  first  quahfying 
separation  is  to  be  used  to  determine 
weekly  and  maximum  amounts  of  TRA 
payable  «nder  this  provision,  the  same 
as  for  any  other  worker  separated  in  the 
1981  to  19M  period.  To  be  eligible  for 
such  benefits,  a  worker  must  also  have  a 
balance  of  TRA  payable. 

"Special  rules  for  oil  and  gas 
workers — retroactive"  are  specified  in 
§  617.11(a)(4),  and  are  appKcable  to 
workers  employed  by  independent  firms 
engaged  in  exploration  or  drilling  for  oil 
and  natural  gas  who  were  totally  or 
partially  separated  from  adversely 
affected  employment  after  September 
30, 1985.  Workers  may  be  entitled, 
retroactively,  to  TAA  program  benefits. 
Specific  exceptions  are  made  and 
special  conditions  must  be  met  for  such 
workers  to  be  eligible  for  TAA  program 
benefits  retroactively.  Workers  covered 
by  this  paragraph  do  not  include  such 
workers  covered  under  a  prior 
certification  issued  under  section  223  of 
the  Act  or  woricers  who  could  have  been 
certified  as  eligible  under  the  Act  prior 
to  the  1988  amendments.  To  apply  for 
certification  a  vahd  petition  must  be 
filed  by  or  on  behalf  of  such  a  group  of 
workers  in  the  Office  of  Trade 
Adjustment  Assistance  after  August  23, 
1988  and  on  or  before  the  close  of  the 
business  day  on  Friday,  November  18, 
1988.  A  certification  issued  pursuant  to 
this  special  rule  will  not  be  subjet^  to 
the  one-year  limitation  on  the  impact 
date;  however,  the  impact  date  may  not 
be  a  date  earlier  than  Octc^er  1, 1985. 
Such  workers  covered  by  a  certification 
issued  pursuant  to  this  special  role  will 
be  eligible  to  apply  for  TAA  program 
benefits  in  accordance  with  the  specific 
and  general  requirements  of  the  Act  and 
the  provisions  of  the  OTCA.  Basic  and 
additional  TRA,  retroactively  and 
prospectively,  are  subject  to  the  basic 
eligibility  requirements  stated  in 
§  617.11(a)(4).  To  qualify  ftw  TAA 
reemployment  services,  prospectively. 


such  workers  are  sobfect  to  ril  flie 
conditiena  stated  in  Sabparts  C  D.  and 
E  of  Part  617,  respectively,  for 
Reeroployinent  Services.  Job  Seardi 
Allowances,  and  Relocation 
Allowances. 

The  term  Tint  week  of  entitlement" 
is  revised  for  purposes  of  S  617.11(bK2) 
to  provide  that,  with  respect  to  an 
individual's  first  total  qualifying 
separation  occurnng  after  August  23, 
1988,  the  first  possible  week  of 
entidement  is  the  first  week  beginning 
after  such  separation,  following 
exhaustion  of  all  UI.  Exhaustion  of  all  UI 
remains  a  pre-condition  for  receiving 
TRA  payments.  Section  1425(a)  of  die 
OTCA;  section  233(a)  of  the  Act. 

Section  617.11(a)tl)(vii)  fob  search 
program  participation,  is  revised  to 
refiect  the  deletion  of  the  requirement 
that  workers  participate  in  a  job  search 
program  after  November  21, 1988.  as  a 
condition  for  receiving  TRA.  However, 
because  of  the  demonstrated  value  of 
job  search  workshops  and  job  finding 
clubs  in  helping  dislocated  workers 
return  to  suitable  employment,  the 
Department  is  encouraging  State 
agencies  to  continue  to  refer  all  trade 
impacted  workers,  particularly  those 
who  are  not  currently  participating  in  an 
approved  training  program,  or  who  have 
ab-eady  UMxqtleted  a  training  program,  to 
such  activities. 

7.  Section  617.14(a)(2)  is  amended  by 
changing  the  designation  of 
S  617.11(a)(4)  to  the  new  designation  at 
S  617.11(aKl)(iv]  or.  as  appropriate. 
S  617.11(aK2Kiv).  This  is  a  conforming 
change  because  of  changes  in 
S  617.11(a). 

&  Secticm  617.15.  Duration  of  TRA,  is 
amended  to  conform  this  section  to  the 
new  eligibility  period  iot  basic  TRA,  and 
to  add  a  new  paragraph  (d)  to  provide 
that  workers  participating  in  approved 
training  will  cootinDe  receiving  JRA 
during  scheduled  breaks  in  trailing  that 
do  not  exceed  14  days,  provided,  die 
worker  was  participating  in  die  training 
before  the  beginning  of  the  break, 
resumes  participation  in  the  training 
after  the  break  ends,  and  the  break  is 
provided  for  in  the  published  scfaedtde 
of  the  training  program.  This  is  a 
significant  change  in  the  law  sinoe,  prior 
to  the  1988  Amendments,  a  worker  had 
to  actually  be  "engaged  in"  training  in  a 
week  to^  entided  to  a  payment  of 
additional  TRA  for  the  week.  Another 
significant  change  is  diat  this  provision 
applies  to  basic  as  well  as  additional 
TRA.  New  paragraph  (d)  also  specifies 
how  to  count  the  days  of  a  break, 
excluding  Saturday  and  Sunday  on 
which  training  would  not  normally  be 
scheduled,  and  the  effect  of  a  break  on  a 


worker's  efigil^fty  period  for  basic  and 
additioori  TRA.  This  prevtsien  was 
effective  on  August  23. 1986,  and  applies 
to  all  breaks  in  trsining  which  begin  on 
or  after  sndi  date  legardleis  of  when 
the  training  was  approved  under  Part 
617.  Section  1423(c)  of  the  OTCA: 
sections  239(a)  (2)  and  (3)  and  233(f)  of 
the  Act. 

9.  Section  617.17,  Availability  and 
active  search  for  work.  Section  617.17  is 
reorganized  and  clarified  and  new 
provisions  added  to  reflect  the 
application  of  the  extended  benefits  (EB) 
worii  test,  as  required  by  t  617.11(a] 
prior  to  November  21, 1988.  and  on  and 
after  November  21, 1988.  when  a  worker 
is  required  to  be  enrolled  in  or 
participating  in  a  training  program  as  a 
condition  for  receiving  TRA.  The  ffl 
work  test  requires  an  individual  to:  (1) 
Accept  any  ofler  of  suitable  work,  as 
defined  in  §  617.3(ee).  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency;  (2)  actually  eng^e  in  seeking 
work  and  furnish  the  State  agency  with 
evidence  of  suoh  efforts;  and  (3)  register 
for  work  and  be  referred  by  the  State 
agency  to  suitable  work  in  accordance 
with  provisions  of  appUcable  State  law 
which  apply  to  EB  claimants.  Before 
November  21. 1988,  the  EB  work  test 
may  not  be  appUed  to  an  individual  in 
State  or  TAA  approved  training.  Ob  and 
after  November  21, 1988,  the  individual 
must  be  enrolled  in  or  participating  in 
TAA  tppnved  training  in  tnder  to  avoid 
having  to  satisfy  the  EB  work  test 

la  Para^^h  (b)  tA  i  617.18. 
DisqaahficatJonM,  is  amended  to  reflect 
the  reqturement  that  an  individaal  be 
enrolled  in  or  participating  in  training  as 
a  condition  for  receiving  TRA.  An 
individual  who,  without  justifiable 
cause,  failed  to  begin  participation, 
ceased  to  participate,  or  failed  to  make 
satisfactory  progress  in  a  training 
program,  or  for  whom  a  waiver  of 
participation  in  training  is  revcJced 
under  {  617.19,  is  disqualified  fnun 
receiving  TRA  nntil  the  in<fividual 
begins  or  resumes  participation  in 
approved  training. 

Definitions  for  'Tailed  to  begin 
participation"  and  "Ceased  to 
participate"  ore  incorporated  into 
paragra;^  (b).  The  definition  for 
"Justifiable  cause"  used  in  the 
applioltion  of  the  job  search  program 
participation  requirement  as  a  condition 
for  receiving  TRA  under  i  617.49.  is  also 
incorporated  into  paragraph  (b)  for  the 
purposes  of  the  new  training 
requirement. 

11.  A  new  section  617.19  Requirement 
for  participation  in  training,  has  been 
added  on  a  point  which  is  also 


addressed  in  S  617.11.  On  and  after 
November  21. 1988,  individuals  must 
either  be  enrolled  in  a  training  program 
or  have  completed  a  training  program 
approved  under  i  617.22(a)  in  order  to 
be  eligible  to  receive  TRA  payments. 
The  participation  in  training 
requirement  may  be  waived  in  writing  if 
the  State  agency  determines  that 
training  is  not  feasible  or  appropriate. 
Section  1423(a)(3)  of  the  OTCA;  section 
231(c)of  the  Act 

This  new  section  provides  specific 
guidelines  for  determining  whether 
training  is  feasible  or  appropriate,  and 
what  shall  be  in  the  waiver  notice 
furnished  to  the  individual.  The  term 
"feasible"  means  there  is  training 
available  at  that  time  which  meets  ail 
the  criteria  of  §  617.22(a),  the  worker  is 
so  situated  as  to  be  able  to  take  full 
advantage  of  the  training  opportunity 
and  complete  the  training,  and  funding 
is  available  to  pay  the  full  costs  of  the 
training,  which  may  include  funds  from 
other  Federal,  State  or  private  sources. 
The  term  "appropriate"  means  being 
suitable  or  compatible,  fitting,  or  proper. 
Suitability  of  training  is  encompassed 
within  the  several  criteria  in  §  617.22(a). 

A  worker  who  is  granted  a  waiver 
from  participation  in  training  is  subject 
to  the  able,  available,  and  actively 
searching  for  work  provisions  of 
S  617.17.  State  agencies  must  have  a 
procedure  for  regularly  reviewing  all 
waivers  granted  (every  30  days  or  less) 
to  ascertain  whether  the  conditions 
upon  which  the  waivers  were  granted 
are  still  appropriate.  Waivers  must  be 
revoked  in  writing.  Determinations 
concerning  waivers  and  revocations 
shall  be  subject  to  the  provisions  of 
S§  617.50  and  617.51.  State  agencies 
must  establish  procedures  for  the 
recordkeeping  of  waivers  and 
revocations  of  waivers,  so  that  reports 
may  be  made  to  the  Department  of 
I^bor  as  requested. 

12.  Section  617.20  is  amended  to 
reflect  new  requirements  in  the  1988 
Amendments  that  adversely  affected 
workers  be  advised  of  the  trade 
adjustment  assistance  program  and  the 
benefits  and  services  available  to 
workers  certified  as  eligible  to  apply  for 
such  benefits  and  services.  Paragraphs 
(a)  and  (b)  of  i  617.20  are  reorganized  to 
better  reflect  the  responsibilities  of  State 
agencies  to  inform  workers  to  apply  for 
training  while  the  workers  are  receiving 
UI  payments,  interviewing  adversely 
affected  workers  regarding  suitable 
training  opportunities,  reviewing  such 
training  opportunities  with  such 
workers,  and  informing  such  workers  of 
the  requirement  for  participation  in 


training  as  a  condition  for  receiving 
TRA. 

13.  (a)  Paragraph  (a)  of  §  617.22  is 
amended  by  revising  criterion  (4)  to 
require  that  training  be  "reasonably 
available",  by  adding  a  new  criterion  (6) 
that  "such  training  is  suitable  for  the 
worker  and  available  at  a  reasonable 
cost",  and  by  adding  the  meanings  given 
to  each  of  the  six  criteria.  To  assist  State 
agencies  in  applying  the  reasonable  cost 
provision  in  criterion  (6),  guidelines  are 
specified  in  paragraph  (a).  Section 
1424(a)(1)  of  the  OTCA;  section  236(a)(1) 
of  the  Act. 

(b)  Paragraph  (b)  of  9  617.22  is 
amended  to  require  States  to  establish 
annual  ceilings  on  allowable  training 
costs. 

(c)  Paragraph  (c)  is  amended  to 
restate  that  training  approved  under 
State  law  does  not  constitute  approval 
under  Part  617,  and  if  such  training  is 
approved  under  Part  617,  such  approval 
shall  not  be  retroactive  for  any  of  the 
purposes  of  Part  617. 

(d)  Paragraph  (f)(3)  of  f  617.22  is 
revised  by  deleting  the  word  "course" 
and  adding  the  words  "training 
program"  to  set  forth  the  concept  that 
training  programs  may  be  approved 
under  §  617.22(a)  which  ordinarily 
involve  more  than  a  single  course  as  the 
term  is  used  by  most  education  and 
training  institutions.  This  is  a  technical 
change. 

14.  Section  617.24  is  revised  to  present 
the  types  of  training  set  out  in  section 
236(a)(5)  of  the  Act  that  may  be 
approved,  including  remedial  education 
which  is  added  by  the  1988 
Amendments.  Section  1424{a)(10)  of  the 
OTCA;  section  236(a)(5)  of  the  Act. 

15.  Section  617.25  is  amended  to 
delete  the  concept  of  purchased  training 
and  the  matters  repetitive  of  §  617.24, 
and  substitute  new  subject  matter  under 
the  heading  Limitations  on  training 
under  Subpart  C.  The  significant  new 
matter  in  this  amended  section  is 
necessitated  by  a  number  of 
amendments  to  section  236  of  the  Act. 
The  second  sentence  of  section 
236(a)(1),  relating  to  entitlement  to 
payment  of  training  costs,  was  amended 
by  inserting  the  parenthetical  phrase 
"subject  to  the  limitations  imposed  by 
this  section"  in  such  second  sentence.  In 
addition  to  the  fiscal  year  monetary 
limitation  added  in  paragraph  (2)  of 
section  236(a),  and  the  prohibition  on 
duplicate  payments  in  the  retained  but 
redesignated  paragraph  (4)  of  section 
236(a),  the  OTCA  amendments  also 
added  new  restrictions  in  new 
paragraphs  (6)  and  (7)  while  at  the  same 
time  adding  in  new  paragraphs  (5)(E). 
(6),  and  (7)  authority  to  share  costs  of 


training  between  TAA  funds  and  funds 
available  under  other  Federal  or  State 
laws  and  funds  available  from  private 
sources.  This  new  authority  also 
endorses  approval  of  training  under  Part 
617  if  the  training  costs  are  funded  from 
another  source.  Sectton  1424  of  the 
OTCA;  section  236  of  die  Act. 

16.  Section  617.49  is  revised  by  adding 
a  new  paragraph  (e).  which  explains 
that  participation  in  a  job  search 
program  as  a  condition  for  receiving 
TRA  will  not  be  applied  for  anw  v.-f-pj< 
which  begins  after  November  20, 1988. 
Section  1423(a)(1)  of  the  OTCA;  section 
231(a)of  the  Act 

17.  Section  617.50(a)  is  amended  by 
striking  the  reference  to  "§  617.26(d)" 
and  inserting  in  place  thereof 

"§  617.26(b)".  This  is  a  technical  change. 

18.  Section  617.59  is  amended  by 
adding  new  paragraphs  (h).  Program 
coordination,  and  (i).  Administration 
absent  State  Agreement  Paragraph  (i) 
was  previously  S  617.60. 

19.  A  new  §  617.60,  Administrative 
requirements,  is  added  which  sets  forth 
the  application  of  regulations  at  29  CFR 
Parts  96,  97  and  98,  and  OMB  Circular 
A-87,  to  the  TAA  program  and  the 
exceptions  to  such  requirements. 

20.  Section  617.67,  Transition 
procedures  for  the  1988  Amendments,  is 
added  to  reflect  the  amendments  to  the 
TAA  provisions  of  the  Trade  Act  of 
1974,  and  other  special  provisions  in 
section  1421  through  1430  in  Part  3 — 
Trade  Adjustment  Assistance,  of 
Subtitle  D  of  Tide  I  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L  100-418)  that  are  effective  en 
date  of  enactment  and  in  30  and  90  days 
of  date  of  enactment.  The  significant 
provisions  of  the  1988  Amendments  are 
explained  in  sufficient  detail  to  fiimish 
explicit  guidance  on  implementing  the 
amendments  to  the  Trade  Act  of  1374 
and  the  retroactive  provisions 
concerning  oil  and  natural  gas  workers 
and  workers  separated  in  the  period 
August  13. 1981  through  April  7, 1986. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  "D"  Street  NW.,  Washington, 
DC  20213:  telephone:  (202)  376-2646  (this 
is  not  a  toll-free  number). 

Classification — Executive  Order  12291 

The  proposed  rule  in  this  document  is 
not  classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
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economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  imiovation.  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enteprises 
in  domestic  or  export  markets. 

Paperwork  Bl^uction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Ch.  35.  approval  of  the 
recordkeeping  requirement  contained  at 
§  617.57  has  been  obtained  from  Office 
of  Budget  and  Management  (control 
number  1205-0016,  which  is  for  the 
reporting  form  ETA  563).  OMB  control 
number  1205-0222  applies  to  §§  617.52(c) 
and  617.54.  OMB  approval  is  being 
requested  for  the  recordkeeping  and 
reporting  now  required  under  §  617.19(d) 

Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  "will  not  *  *  * 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C.  605(b).  The  definition  of  the  term 
"small  entity"  under  5  U.S.C.  601(6)  does 
not  include  States.  Since  these 
regulations  involve  an  entitlement 
program  administered  by  the  States,  and 
are  directed  to  the  States,  no  regulatory 
flexibility  analysis  is  required.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 
Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245,  "Trade  Adjustment  Assistance — 
Workers." 
List  of  Subjects  in  20  CFR  Fart  617 

Job  search  assistance.  Labor, 
Reemployment  services.  Relocation 
assistance.  Trade  readjustment 
allowances.  Unemployment 
compensation.  Vocational  education. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  617  of  Title  20,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below. 

Signed  at  Washington,  DC  on  November 
22,1988. 
Roberts  T.  Jones. 

Assistant  Secretary  of  Labor. 


PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

1.  The  authority  for  Part  617  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  2320:  Secretary's  Order 
No.  3-81.  46  FR  31117. 

2.  Part  617  is  amended — 

(a)  By  amending  the  table  of 
contents — 

(1)  By  adding  after  617.18  in  Subpart  B 
the  following  new  section: 

617.19  Waiver  of  participation  in 
training.. 

(2)  By  amending  the  heading  for  617.25 
to  read: 

617.25  Limitations  on  training  under 
Subpart  C, 

(3)  By  amending  the  heading  for  617.60 
to  read: 

617.60  Administrative  requirements., 
and 

(4)  By  adding  after  617.66  the  following 
new  section: 

617.67  Transition  guidelines  for  the 
1988  Amendments.; 

(b)  By  amending  the  Appendices  at 
the  end  of  the  table  of  contents — 

(1)  By  redesignating  Appendix  A  as 
Appendix  B  and  Appendix  B  as 
Appendix  C,  respectively,  and 

(2)  By  inserting  before  redesignated 
Appendix  B  the  following — 

Appendix  A — Standard  for  Claim 
Filing,  Claimant  Reporting,  Job  Finding 
and  Employment  Services; 

Appendices  A  and  B  [Redesignated] 

(c)  By  amending  the  Appendices  at  the 
end  of  Part  617  by  redesignating 
Appendix  A  as  Appendix  B  and 
redesignating  Appendix  B  as  Appendix 
C: 

§617.50    [Amended] 

(d)  By  amending  §  617.50(g)  by  striking 
"(Appendix  A  of  this  part)"  and 
inserting  in  place  thereof  "(Appendix  B 
of  this  part)": 

§617.55    [Antended] 

(e)  By  amending  §  617.55(g)  by  striking 
"(Appendix  B  of  this  part)"  and  inserting 
in  place  thereof  "(Appendix  C  of  this 
part)";  and 

§617.10    [Antended] 

(f)  By  amending  §  617.10(c)  by  striking 
all  words  after  "section  5000  et  seq." 
and  inserting  in  place  thereof 
"(Appendix  A  of  this  Part)". 

3.  Paragraphs  (j),  (m),  (t),  (ff),  and 
(oo)(4)  of  §  617.3  are  revised  to  read  as 
.  follows: 


§617.3    Definitions. 

*         *         *         *        « 

(j)(l)  "Certification"  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  section  223  of  the  Act 
with  respect  to  a  specified  group  of 
workers  of  a  firm  or  appropriate 
subdivision  of  a  firm. 

(2)  "Certification  period"  means  the 
period  of  time  during  which  total  and 
partial  separations  from  adversely 
affected  employment  with  a  firm  or 
appropriate  subdivision  of  a  firm  are 
covered  by  the  certification,  as  specified 
in  section  231(a)(1)  of  the  Act  and 
§617.11. 

•  •  *  *  • 

(m)  "Eligibility  period"  means  the 
period  during  which  basic  or  additional 
TRA  is  payable  to  an  otherwise  eligible 
individual,  and  for  an  individual  such 
eligibility  period  is — 

(1)  Basic  weeks,  (i)  With  respect  to  a 
total  or  partial  first  qualifying 
separation  that  occurs  on  a  day  that 
precedes  August  23, 1988,  the  104-week 
period  beginning  with  the  first  week 
following  the  week  with  respect  to 
which  the  individual  first  exhausts  all 
rights  to  regular  compensation  (as 
defined  in  paragraph  (oo)(l)  of  this 
section)  in  such  individuals  first  benefit 
period  (as  defined  in  §  617.11{a)(l)(iv)): 
and 

(ii)  With  respect  to  a  total  qualifying 
separation  that  occurs  on  or  after 
August  23, 1988,  the  104-week  period 
beginning  with  the  first  week  following 
the  week  in  which  such  qualifying  total 
separation  occurred;  and 

(2)  Additional  weeks.  The  26-week 
period  that — 

(i)  Follows  the  last  week  of 
entitlement  to  basic  TRA  otherwise 
payable  to  the  individual  under  this  Part 
617,  or 

(ii)  Begins  with  the  first  week  of 
approved  training,  if  such  training 
begins  after  the  last  week  described  in 
paragraph  (m)(2)(i)  of  this  section,  or 

(iii)  Begins  with  the  first  week  with 
respect  to  which  such  training  is 
approved,  if  such  training  is  approved 
after  the  training  commences,  but 
approval  of  training  after  the  training 
has  commenced  shall  not  include 
approval  with  respect  to  any  week  or 
other  period  retroactively  for  the 
purposes  of  payment  of  any  TRA  or 
payment  of  any  expenses  of  training 
incurred  prior  to  such  approval. 
***** 

(t)(l)  "First  separation"  means  an 
individual's  first  total  or  partial 
separation  from  adversely  affected 
employment  that  occurs  within  the 


^erMfication  penod  which  is  applicable 
10  the  individual; 

(2)  "Qualifying  separation  "  tneans,  for 
the  purposes  of  qualifying  for  basic 
TRA— 

(i)  Prior  to  August  23. 1988,  the  total  or 
partial  separation  of  an  individual  from 
adversely  affected  employment  or 

(ii)  On  and  after  August  23,  1968,  the 
total  separation  of  an  individual  from 
adversely  affected  employment,  if  such 
separation  of  the  individual  occurs 
within  the  certification  period  of  the 
certification  which  is  applicable  to  the 
individual,  and  if  with  respect  to  such 
separation  the  individual  meets  the 
qualifying  employment  and  wage 
requirements  of  section  231(a)(2)  of  the 
Act  and  §  617.11(a)(l)(iii)  or 
§  617 Jl(a){2){ui)  (whichever  is 
apphcaUe.);  and 

(3)  "First  qualifying  separation" 
means  for  the  purposes  of  determining 
an  individual's  eligibility  period  for.  and 
weekly  and  maximum  amounts  of,  basic 
TRA— 

(il  Prior  to  Aujfust  23.  1988,  the  first 
total  or  partial  separation  of  the 
individual  from  adversely  affected 
fVemployment  which  is  a  quahfying 
*  separation  as  defined  in  paragraph  (t)(2) 
of  this  section,  or 

(ii)  On  and  after  August  23,  1968,  the 
first  total  separation  of  the  individual 
from  adversely  affected  employment 
which  is  a  qualifying  separation  as 
defined  in  paragraph  (t)(2)  of  this 
section. 

***** 

(ff){l)  "Secretary"  means  the 
Secretary  of  Labor  of  the  UnKed  States 
of  America. 

(2)  "Department  of  Labor"  or 
"Department"  means  the  United  States 
Department  of  Labor  or  the  Employment 
and  Training  Administration  within  the 
Department. 
***** 

(oo)  *  *  *(4)  "Federal  supplemental 
compensation ',  means  the  supplemental 
unemployment  compensation  payable  to 
individuals  who  have  exhausted  their 
rights  to  regular  and  extended 
compensation,  and  which  is  payable 
under  the  Federal  Supplemental 
Compensation  Act  of  1962  or  any  similar 
Federal  law  enacted  after  the  1962  Act. 
***** 

4.  Section  617.4  is  amended  by 
revising  the  heading  of  paragraph  (c) 
and  adding  thereto  new  paragraphs  (d) 
and  (e)  to  read  as  foHows: 

§617.4    Benefit  Mormation  to  workers. 

***** 

(c)  Providing  information  to  State 
vocational  educaiion  agencies  and 
others.  '  *  * 


Id)  Written  and  newspaper  notices — 
(1 )  H'ntten  notices  to  workers,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department  of  Labor,  State  agencies 
shall  provide  a  written  notice  through 
the  mail  of  the  benefits  available  under 
Subparts  B  through  E  of  this  Part  617  to 
each  worker  covered  by  a  certification 
issued  under  section  223  of  the  Act 
when  the  worker  is  partially  or  totally 
separated  or  as  soon  as  possible  after 
the  certification  is  issued  if  such 
workers  are  already  partially  or  totally 
separated  from  adversely  affected 
employment. 

(ii)  The  State  agency  will  satisfy  this 
requirement  by  obtaining  from  the  firm, 
or  other  reliable  source,  the  names  and 
addresses  of  all  workers  who  were 
partially  or  totally  separated  from 
adversely  affected  employment  before 
the  certification,  and  workers  who  are 
thereafter  partially  or  totally  separated 
within  the  certification  period.  The  State 
agency  shall  mail  a  written  notice  to 
each  such  worker  of  the  benefits 
available  under  the  TAA  Program.  The 
notice  must  include  the  following 
information: 

(A)  Article{s)  produced  and  worker 
groups  covered  by  the  certification. 

(B)  Name  and  the  address  or  location 
of  workers'  firm. 

(C)  Impact,  certification,  and 
expiration  dates  in  the  certification 
document. 

(D)  Benefits  and  reemployment 
services  available  to  eligible  workers. 

(E)  Explanation  of  how  workers  apply 
for  TAA  benefits  and  services. 

(F)  Whom  to  call  to  get  additional 
information  on  the  certification. 

(G)  When  and  where  the  worker 
should  come  to  apply  for  benefits  and 
services. 

(2)  Newspaper  notices,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department,  State  agencies  shall  publish 
a  notice  of  each  certification  issued 
under  section  223  of  the  Act  in  a 
newspaper  of  general  circulation  in 
areas  in  which  such  workers  reside.  The 
notice  shall  include  the  benefits 
available  under  Subparts  B  through  E  of 
this  Part  617. 

(ii)  The  published  notice  must  include 
the  following  kinds  of  information: 

(A)  Article(s)  produced  and  worker 
groups  covered  by  the  certification. 

(B)  Name  and  the  address  or  location 
of  workers'  firm. 

(C)  Impact,  certification,  and 
expiration  dates  in  the  certification 
document. 

(D)  Benefits  and  reemployment 
services  available  to  eligible  workers. 

(E)  Explanation  of  how  andoMrhere 
workers  should  apply  for  TAA  benefits 
and  services. 


(e)  Advice  and  assistance  to  workers. 
In  addition  to  the  information  and 
assistance  to  workers  as  required  under 
paragraphs  (a)  and  (b)  of  this  section. 
State  agencies  shall — 

(1)  Advise  each  worker  who  applies 
for  unemployment  insurance  under  the 
State  law  of  the  benefits  available  under 
Subparts  B  through  E  of  this  Part  617 
and  the  procedures  and  deadlines  for 
applying  for  such  benefits. 

(2)  Facilitate  the  early  filing  of 
petitions  under  section  221  of  the  Act 
and  §  617.4(b)  for  any  workers  that  the 
agency  considers  are  likely  to  be  eligible 
for  benefits. 

(3)  Advise  each  adversely  affected 
worker  to  apply  for  training  under 

§  617.22(a)  before,  or  at  the  same  time, 
the  worker  applies  for  trade 
readjustment  allowances  under  Subpart 
B  of  this  Part  617. 

(4)  Interview  each  adversely  affected 
worker,  as  soon  as  practicable, 
regarding  suitable  training  opportunities 
available  to  the  worker  under  §  617.22(a) 
and  review  such  opportunities  with  the 
worker. 

Moreover,  State  agencies  shall  utilize 
information  received  by  tbe  State's 
dislocated  worker  unit  under  the  WARN 
to  facilitate  the  early  filing  of  petitions 
under  section  221  of  the  Act  by  workers 
potentially  adversely  affected  by 
imports. 

5.  Section  617.10  is  amended  by 
adding  at  the  end  thereof  a  new 
paragraph  (d)  to  read  as  follows: 

§617.10    Applications  for  TRA. 

***** 

(d)  Advising  workers  to  apply  for 
training.  State  agencies  shall  advise 
each  worker  of  the  qualifying 
requirements  for  entitlement  to  TRA  and 
other  TAA  benefits  at  the  time  the 
worker  files  an  initial  claim  for  State  UL 
and  shall  advise  each  adversely  affected 
worker  to  apply  for  training  under 
Subpart  C  of  this  Part  617  before,  or  at 
the  same  time,  the  worker  applies  for 
TRA.  as  required  by  §  617.4(e)(1)  and  (3). 

6.  Section  617.11  is  revised  to  read  as 
follows: 

§  617.1 1    OuaUfying  requirements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement— {\)  Prior  to  November  21, 
7988.  To  qualify  for  TRA  fw  any  week  of 
unemployment  that  begins  prior  to 
November  21. 1988.  an  individual  must 
meet  each  of  the  following  requirements 
of  clauses  (i)  through  (vii)  of  this 
paragraph  (a)(1): 

(i)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification. 
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(ii)  Separation.  The  individual's  first 
qualifying  separation  (as  defined  in 
paragraph  {t)(3)  of  §  617.3)  before 
application  for  TRA  must  occur 

(\]  On  or  after  the  impact  date  of 
such  certification: 

(B)  Before  the  expiration  of  the  two- 
year  period  beginning  on  the  date  of 
such  certification;  and 

(C)  Before  the  termination  date,  if  any. 
of  such  certification. 

(iii)  Wages  and  employment.  (A)  In 
the  52-week  period  (i.e..  52  consecutive 
weeks),  ending  with  the  week  of  the 
individual's  first  qualifying  separation, 
the  individual  must  have  had  at  least  26 
weeks  of  employment  at  wages  of  $30  or 
more  a  week  in  adversely  affected 
eirployment  with  a  single  firm  or 
subdivision  of  a  firm.  Evidence  that  an 
ir.dividua!  meets  this  requirement  shall 
be  obtained  as  provided  in  §  617.12. 
Employment  and  wages  covered  under 
more  than  one  certification  may  not  be 
cunibined  to  qualify  for  TRA. 

IB)(^)  For  the  purposes  of  this 
paragraph  (a)(l)(iii),  any  week  in  which 
such  individual — 

[f]  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injurj'.  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training. 

(/;■)  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

[ill]  Had  adversely  affected 
emplojTnent  interrupted  to  serve  as  a 
full-time  representative  of  a  labor 
organization  in  such  firm  or  subdivision, 
shall  be  treated  as  a  week  of 
employment  at  wages  of  $30  or  more: 

(2)  Provided,  that— 

(i)  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(l)(iii)(B)(7)(/')  or  paragraph 
(a)(l)(iii){E)( ?){//;■)  of  this  section,  or 
both,  and 

[ii]  Not  more  than  26  weeks  described 
in  paragraph  (a)(l)(iii)(B)(7)(/;l  of  diis 
section,  may  be  treated  as  weeks  of 
employment  for  purposes  of  this 
paragraph  (a)(l)(iii). 

(C)  Wages  and  employment  creditable 
under  this  paragraph  (a)(l)(iii)  shall  not 
include  employment  or  wages  earned  or 
paid  for  employment  which  is  contrary 
to  or  prohibited  by  any  Federal  law. 

(iv)  Entitlement  to  UI.  The  individual 
must  have  been  entiUed  to  (or  would  be 
entitiled  to  if  the  individual  applied 
therefor)  UI  for  a  week  within  the 
benefit  period — 

(A)  In  which  the  individual's  first 
qualifying  separation  occurred,  c 


(B)  Which  began  (or  would  have 
begun)  by  reason  of  the  filing  of  a  claim 
for  UI  by  the  individual  after  such  first 
qualifying  separation. 

(v)  Exhaustion  of  HI.  The  individual 
must: 

(A)  Have  exhausted  all  rights  to  any 
UI  to  which  the  individual  was  entitled 
(or  would  be  entitled  if  the  individual 
applied  therefor);  and 

(B)  Not  have  an  unexpired  waiting 
period  applicable  to  the  indivdual  for 
any  such  UI. 

(vi)  Extended  benefit  work  test.  (A) 
The  individual  must: 

[1)  Accept  any  offer  of  suitable  work, 
as  defined  in  §  617.3(kk).  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency;  and 

[2)  Actively  engage  in  seeking  work 
and  furnish  the  State  agency  tangible 
evidence  of  such  efforts  each  week;  and 

[3)  Register  for  work  and  be  referred 
by  the  Stale  agency  to  suitable  work  in 
accordance  with  the  provisions  of  the 
applicable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemploj-ment  Compensation 
Act  of  1970  and  Part  615  of  this  Title. 

(B)  The  EB  work  test  shall  not  apply  to 
an  individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  "TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  EB  work  test 
requirement  of  this  paragraph  (a)(l)(vi) 
and  §  617.17.  Prior  to  such  notification 
and  advice,  the  individual  shall  not  be 
subject  to  the  EB  work  test  requirement 
set  out  in  §  617.17.  nor  to  any  State 
timely  filing  requirement,  but  shall  be 
required  to  be  unemployed  and  able  to 
work  and  available  for  work  with 
respect  to  any  such  week  except  as 
provided  for  workers  in  approved 
training  in  S  617.17. 

( vii)  Job  search  program  participation. 
(A)  The  individual  is  enrolled  in. 
participating  in.  or  has  successfully 
completed  a  job  search  program  which 
meets  the  requirements  of  S  617.49(a);  or 
the  State  agency  has  determined  that  no 
acceptable  job  search  program  is 
reasonably  available  under  the  criteria 
set  forth  in  §  617.49(c). 

(B)  The  job  search  program 
requirement  shall  not  apply  to  an 
individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA.  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  ind  is 


fully  informed  of  the  job  search  program 
requirement  of  this  paragraph  (a)(l)(vii) 
and  §  617.49. 

(C)  The  job  search  program 
requirement  shall  not  apply  to  an 
individual,  as  a  qualifying  requirement 
for  TRA.  after  November  20. 1988,  but 
cooperating  State  agencies  are 
encouraged  to  continue  to  utilize  job 
search  programs  after  November  20. 
1988.  as  an  effective  tool  to  assist 
adversely  affected  workers  in  finding 
suitable  employment,  particularly 
unemployed  workers  who  have 
completed  training  or  for  whom  the 
training  requirement  has  been  waived 
under  §  617.19. 

(2)  On  and  after  November  21. 1988. 
To  qualify  for  TRA  for  any  week  of 
unemployment  that  begins  on  or  after 
November  21. 1988,  an  individual  must 
meet  each  of  the  following  requirements 
of  clauses  (i)  through  (vii)  of  this 
paragraph  (a)(2): 

(i)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification. 

(ii)  Separation.  The  individual's  first 
qualifying  separation  (as  defined  in 
paragraph  (t)  (3)  of  S  617.3)  before 
application  for  TRA  must  occur 

(A)  On  or  after  the  impact  dale  of 
such  certification; 

(B)  Before  the  expiration  of  the  two- 
year  period  begiiming  on  the  date  of 
such  certification;  and 

(C)  Before  the  termination  date,  if  any, 
of  such  certification. 

(iii)  Wages  and  employment.  (A)  In 
the  52-week  period  (i.e..  52  consecutive 
weeks)  ending  with  the  week  of  the 
individual's  first  qualifying  separation, 
the  individual  must  have  had  at  least  26 
weeks  of  employment  at  wages  of  $30  or 
more  a  week  in  adversely  affected 
employment  with  a  single  firm  or 
subdivision  of  a  firm.  Evidence  that  an 
individual  meets  this  requirement  shall 
be  obtained  as  provided  in  S  617.12. 
Employment  and  wages  covered  under 
more  than  one  certification  may  not  be 
combined  to  qualify  for  TRA. 

(B)(7)  For  the  purposes  of  this 
paragraph  (a)(2)(iii),  any  week  in  which 
such  individual — 

(/■)  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training. 

[ii]  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

[iii]  Had  adversely  affected 
employment  interrupted  to  serve  as  a 


full-time  representative  of  a  labor 
organization  in  such  firm  or  subdivision, 
shall  be  treated  as  a  week  of 
<>mployment  at  wages  of  $30  or  more; 

[2]  Provided.  That— 

(/)  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(2)(iii){B)(J)(7)  or  paragraph 
{a)(2)iii(B)(i)(//y')  of  this  section,  or  both, 
and 

(;';')  Not  more  than  26  weeks  described 
in  paragraph  (a)(2)(iii)(B)(7)(/0  of  this 
section,  may  be  treated  as  weeks  of 
employment  for  purposes  of  paragraph 
(a)(2)(iii)  of  thisfSection. 

(C)  Wages  aod  employment  creditable 
under  this  paragraph  (a)(2)(iii)  shall  not 
include  employment  or  wages  earned  or 
paid  for  employment  which  is  contrary 
to  or  prohibited  by  any  Federal  law. 

(D)  For  the  purposes  of  determining 
the  weekly  and  maximum  amounts  of 
TRA  for  any  individual  under  §§617.13 
and  617.14,  respectively,  only  the  first 
qualifying  separation  shall  be  used  as 
provided  in  this  paragraph  (a)(2)(iii).  For 
the  purpose  of  determining  the  eligibility 
period  for  basic  TRA  for  any  individual 
under  §  617.15.  the  individual's  first 
qualifying  separation  shall  be  used 
initially;  if  the  in(tividual  has  a 
subsequent,  total  qualifying  separation 
on  or  after  August  23, 1988,  within  the 
certification  period  of  tl;^  same 
certification,  the  individual's  eligibility 
period  for  basic  TRA  shall  be 
redetermined  based  upon  the  most 
recent  total  qualifying  separation, 
pursuant  to  this  paragraph  (a)(2)(iii)  and 
§  617.15. 

(iv)  Entitlement  to  UI.  The  individual 
must  have  been  entitled  to  (or  would  be 
entitled  to  if  the  individual  applied 
therefor)  UI  for  a  week  within  the 
benefit  period: 

(A)  In  which  the  individual's  first 
qualifying  separation  occurred;  or 

(B)  Which  began  (or  would  have 
begun)  by  reason  of  the  filing  of  a  claim 
for  UI  by  the  individual  after  such  first 
qualifying  separation. 

(v)  Exhaustion  of  UI.  The  individual 
must: 

(A)  Have  exhausted  all  rights  to  any 
UI  to  which  the  individual  was  entitled 
(or  would  be  entiUed  if  the  individual 
applied  therefor);  and 

(B)  Not  have  an  unexpired  waiting 
period  applicable  to  the  individual  for 
any  such  UI. 

(vi)  EB  work  test.  (A)  The  individual 
must: 

(1)  Accept  any  offer  of  suitable  work, 
as  defined  in  §  617.3(kk),  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency;  and 


(2)  Actively  engage  in  seeking  work 
and  furnish  the  State  agency  tangible 
evidence  of  such  efforts  each  week;  and 

(5)  Register  for  work  and  be  referred 
by  the  State  agency  to  suitable  work  in 
accordance  with  the  provisions  of  the 
applicable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  and  Part  615  of  this  Tide. 

(B)  The  EB  work  test  shall  not  apply  to 
an  individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  EB  work  test 
requirement  of  this  paragraph  (a){2)(vi) 
and  §  617.17.  Prior  to  such  notification 
and  advice,  the  individual  shall  not  be 
subject  to  the  EB  work  test  requirement 
set  out  in  §  617.17,  not  to  any  State 
timely  filing  requirement,  but  shall  be 
required  to  be  unemployed  and  able  to 
work  and  available  for  work  with 
respect  to  any  such  week  except  as 
provided  in  §  617.17  for  workers 
enrolled  in.  or  participating  in.  a  training 
program  approved  under  §  617.22(a). 

(vii)  Participation  in  training.  (A)  The 
individual  must — 

[1]  Be  enrolled  in  or  participating  in  a 
training  program  approved  pursuant  to 
§  617.22(a).  or 

(2)  Have  successfully  completed  a 
training  program  pursuant  to  §  617.22(a). 
after  a  total  or  partial  separation  from 
adversely  affected  employment  within 
the  certification  period  of  a  certification 
issued  under  the  Act.  or 

[3]  Have  received  from  the  State 
agency  a  written  statement  under 
§  617.19  waiving  the  participation  in 
training  requirement  for  the  individual. 

(B)  llie  participation  in  training 
requirement  of  paragraph  (a)(2)(vii)  of 
this  section  shall  not  apply  to  an 
individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  participation  in 
training  requirement  of  this  paragraph 
(a)(2)(vii)  and  S  617.19, 

(C)  The  participation  in  training 
requirement  of  this  paragraph  (a)(2)(vii) 
shall  apply,  as  a  quaUfying  requirement 
for  TRA,  to  an  individual  with  respect  to 
claims  for  TRA  for  weeks  of 
unemployment  commencing  on  or  after 
November  21, 1988,  which  begin  with  the 
first  week  following  the  week  in  which  a 
certification  covering  the  individual  is 


issued  under  the  Act.  unless  the  State 
agency  has  issued  a  written  statement  to 
the  individual  under  §  617.19  waiving 
the  participation  in  training  requirement 
for  the  individual. 

(D)  For  purposes  of  this  paragraph 
(a)(2)(vii).  the  following  definitions  shall 
apply: 

[1]  Enrolled  in  Training.  A  worker 
shall  be  considered  to  be  enrolled  in 
training  when  the  worker's  application 
for  training  is  approved  by  the  State 
agency  and  the  training  institution  has 
furnished  written  notice  to  the  State 
agency  that  the  worker  has  been 
accepted  in  the  approved  training 
program  begiiming  within  30  calendar 
days.  (A  waiver  under  §  617.19  is  not 
required  for  an  individual  who  is 
enrolled  in  training  as  defined  herein.) 

(2)  Completed  Training.  A  worker 
shall  be  considered  to  have  completed  a 
training  program  if  the  training  program 
was  approved,  or  was  approvable  and  is 
approved  under  section  236(a)  of  the  Act 
and  9  617.22.  the  training  occurred 
subsequent  to  the  individual's  total  or 
partial  separation  bom  adversely 
affected  employment  within  the 
certification  period  of  a  certification 
issued  under  the  Act  and  the  training 
provider  has  certified  that  all  the 
conditions  for  satisfactory  completion  of 
the  training  program  have  been 
satisfied. 

(3)  Special  rules  for  workers 
separated  in  1981  to  1986  period— {\) 
Basic  conditions.  Under  section  1425(b) 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the 
"OTCA")  (Pub.  L  100-418)  die  time  limit 
on  the  eligibility  period  for  basic  TRA  in 
section  233(a)(2)  of  the  Act  (before  and 
after  the  amendment  by  Pub.  L 100-418), 
and  the  210-day  time  limit  in  section 
233(b)  of  the  Act  on  the  filing  of  a  bona 
fide  application  for  training  in  order  to 
qualify  for  additional  TRA.  are  set  aside 
and  shall  be  disregarded  for  any 
individual  separated  from  adversely 
affected  employment  in  the  period 
which  began  on  August  13. 1981,  and 
ended  on  April  7, 1986:  Provided.  That 
any  such  individual  must  meet  all  of  the 
following  requirements  of  paragraphs 
(A)  through  (E)  of  diis  paragraph  {a)(3){i) 
to  qualify  for  TRA  for  any  week: 

(A)  Period  of  separation.  The 
separation  of  die  individual  must  have 
occurred  on  a  date  within  the  period 
which  began  on  August  13, 1981  and 
ended  on  April  7, 1986. 

(B)  Total  separation  required.  Such 
separation  must  be  a  "total  separation" 
as  defined  in  §  617.3(11),  and  for  the 
purposes  of  paragraph  (a)(3)(i)(E)  of  this 
section  only  the  last  such  total 
separation  within  the  period  prescribed 
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in  paragraph  (a)|3)(i)A  of  this  section 
shall  be  taken  into  account. 

(C)  Other  standard  requirements  The 
individual  must,  with  respect  to  such 
loidl  separation,  meet  ail  the 
requirements  of  clauses  (i)  through  (v)  of 
paragraph  (a)(1)  of  this  section. 

(D)  Participation  in  training.  The 
individual  must  meet  the  requirements 
of  clause  (vii)  of  paragraph  (a)(2)  of  this 
section,  and  not  be  subject  to 
disqualification  under  §  617.18  for 
failure  to  begin  participation  in  such 
training  or  for  ceasing  to  participate  oi 
to  make  satisfactory  progress  in  such 
training. 

(E)  Continuously  unemployed.  The 
individual  must  have  been  continuously 
unemployed  since  the  date  of  the 
individual's  total  separation  referred  to 
in  paragraph  (a)(3)(i)(B)  of  this  section, 
not  taking  into  accotint  for  the  purposes 
of  this  determination  any  work  in  which 
the  individual  was  employed  in  seasonal 
employment,  odd  jobs,  or  part-time, 
temporary  employment. 

(ii)  TRA  payments  prospective  only. 
The  provisions  of  this  paragraph  (a)(3) 
apply  to  payments  of  TRA  only  for 
weeks  which  begin  after  August  23. 
1988.  and  with  respect  to  training  in 
which  the  individual  becomes  enrolled 
and  begins  participation  before  or  after 
such  date,  and  which  is  approved  under 
§  617.22(a)  before  or  after  such  date,  but 
any  such  training  must  be  approved 
under  §  617.22(a)  before  payments  of 
TRA  may  be  authorized  under  this  Part 
617. 

(iii)  Work  not  taken  into  account.  For 
the  purposes  of  paragraph  (E)  of 
paragraph  (a)(3)(i)  of  this  section, 
cooperating  State  agencies  shall  take 
into  account  local  labor  market 
characteristics  in  giving  effect  to  the 
terms  seasonal  employment  and  part- 
time,  temporary  work. 

(iv)  Other  special  rules.  Although  the 
last  total  qualifying  separation  of  an 
individual  will  be  used  for  the  purposes 
of  the  determination  under 
subparagraph  (B)  of  paragraph  (a)(3)(i) 
of  thi# section,  the  individual's  first 
qualifying  separation  (as  defined  in 
paragraph  (l)(3)(i)  of  9  617.3)  must  be 
used  to  determine  the  weekly  and 
maximum  amounts  payable  to  the 
individual  in  accordance  with  |§  617.13 
and  617.14.  No  individual  shall  be 
determined  to  be  eligible  for  TRA  under 
this  paragraph  (a)(3)  if  the  individual 
has  previously  received  all  of  the  basic 
and  additional  TRA  to  which  the 
individual  was  entitled.  The  26-week 
eligibility  period  for  additional  TRA  is 
applicable  under  this  paragraph  (a)(3). 
as  such  term  is  defined  in  paragraph 
(m)(2)  of  S  617.3. 


(4)  Special  rules  for  oil  and  gas 
workers — retroactive — (1)  Basic 
conditions.  Under  section  1421(a)(1)(B) 
of  the  OTCA  (Pub.  L.  100^18). 
individuals  employed  by  independent 
firms  engaged  in  exploration  or  drilling 
for  oil  and  natural  gas  who  were 
separated  after  September  30. 1985.  may 
be  entitled,  retroactively,  to  TAA 
program  benefits:  Provided.  That  the 
exceptions  and  conditions  in  the 
following  provisions  of  this  paragraph 
(a)(4)  shall  apply  in  regard  to  the 
entitlement  of  such  individuals  to  TAA 
program  benefits. 

(ii)  Prior  certification.  Individuals 
covered  by  this  paragraph  (a)(4)  do  not 
include  any  individual  covered  under  a 
certification  (made  with  respect  to  the 
same  firm  or  subdivision  of  a  firm)  that 
was  issued  under  section  223  of  the  Act 
without  regard  to  the  amendments  to 
section  222  of  the  Act  (relating  to  oil  and 
gas  workers)  made  by  section 
1421(a)(1)(A)  of  the  OTCA. 

(iii)  Petition.  (A)  To  apply  for  a 
certification  under  section  223  covering 
workers  referred  to  in  section 
1421(a)(1)(B)  of  the  OTCA.  a  petition 
must  be  filed  in  the  Office  of  Trade 
Adjustment  Assistance  after  August  23. 
1988  and  on  or  before  November  18. 
1988.  by  or  on  behalf  of  a  group  of 
workers  of  such  a  firm  or  subdivision  of 
a  firm. 

(B)  A  petition,  to  be  valid,  may  not  be 
signed  by  or  on  behalf  of  an  individual 
referred  to  in  paragraph  (a)(4)(ii)  of  this 
section. 

(iv)  Certification.  (A)  As  provided  in 
section  1421(a)(1)(B)  of  the  OTCA.  a 
certification  issued  pursuant  to  section 
223  of  the  Act  will  not  be  subject  to  the 
one-year  limitation  on  the  impact  date 
which  is  specified  in  section  223(b)  of 
the  Act  but  the  impact  date  of  any  such 
certification  may  not  be  a  date  earlier 
than  October  1, 1985. 

(B)  A  certification  shall  not  be  issued 
under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA  if  a 
certification  could  have  been  issued 
under  section  223  of  the  Act  before  or 
after  the  amendment  made  by  section 
1421(a)(1)(A)  of  the  OTCA. 

(v)  Coverage  of  certification. 
Individuals  covered  by  a  certification 
issued  under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA  will  be 
eligible  to  apply  for  TAA  program 
benefits  as  follows: 

(A)  Basic  and  addiUonal  TRA, 
retroacfively  and  prospectively,  subject 
to  the  conditions  stated  in  this 
paragraph  (a)(4); 

(B)  Training,  prospectively,  subject  to 
the  conditions  stated  in  Subpart  C  of 
this  Part  617; 


(C)  job  search  allowances, 
prospectively,  subject  to  the  conditions 
stated  in  Subpart  D  of  this  Part  617. 

(D)  Relocation  allowances, 
prospectively,  subject  to  the  conditions 
stated  in  Subpart  E  of  this  Part  617 

(vi)  TRA  entitlement.  To  qualify  for 
TRA  for  any  week  an  individual  must 
meet  all  of  the  following  requirewents  of 
subparagraphs  (A)  through  (D)  of  this 
paragraph  (a)(4)(vi): 

(A)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification  issued 
pursuant  to  section  223  of  the  Act  and 
under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA. 

(B)  Date  of  separation.  The  date  of  the 
individual's  total  or  partial  separation 
(as  defined  in  S  617.3)  must  be  a  date 
after  September  30, 1985,  and  within  the 
certification  period  of  the  certification 
under  which  the  worker  is  covered: 
Provided,  That  a  separation  occurring 
within  the  certification  period  of  a 
certification  and  on  or  after  August  23, 
1988,  must  be  a  total  qualifying 
separation  to  qualify  for  an  extension  of 
the  individual's  eligibility  period  for 
basic  TRA.  Separations  occurring  prior 
to  October  1, 1985,  shall  be  disregarded 
for  the  purposes  of  determining  whether 
an  individual  experienced  a  total  or 
partial  separation  after  September  30, 
1985. 

(C)  Other  standard  requirements.  {1) 
With  respect  to  weeks  of  unemployment 
that  begin  prior  to  November  21, 1988, 
the  individual  must,  with  respect  to  the 
separation  referred  to  in  subparagraph 
(B)  of  this  paragraph  (a)(4)(vi)  meet  all 
of  the  requirements  of  clauses  (i) 
through  (vii)  of  paragraph  (a)(1)  of  this 
section,  and 

(2)  With  respect  to  weeks  of 
unemployment  that  begin  on  or  after 
November  21, 1988.  the  individual  must 
meet  all  of  the  requirements  of  clauses 
(i)  through  (vi)  of  paragraph  (a)(2)  of  this 
section. 

(D)  Other  special  rules.  [1]  Although 
an  individual's  most  recent  total  or 
partial  separation  after  September  30. 
1985.  must  be  used  for  the  purposes  of 
subparagraph  (B)  of  this  paragraph 
(a){4)(vi),  the  individual's  first  qualifying 
separation  (as  defined  in  paragraph 
(t)(3)(i)  of  S  617.3)  must  be  used  to 
determine  the  weekly  and  maximum 
amounts  payable  to  the  individual  in 
accordance  with  §S  617.13  and  617.14. 

[2]  The  60-day  preclusion  rule  in 
section  231(a)  of  the  Act  and  in 
paragraph  (b)(1)  of  this  section  shall  not 
be  applicable  to  an  individual  covered 
by  a  certification  referred  to  in 
subparagraph  (A)  of  this  paragraph 
(a)(4)(vi).  and  who  is  eligible  for  TRA 


under  the  provisions  of  this  paragraph 
(a)(4). 

[3]  The  26-week  eligibility  period  for 
additional  TRA  is  applicable  under  this 
paragraph  (a)(4).  as  such  term  is  defined 
in  paragraph  (m)(2)  of  §  617.3. 

(b)  First  week  of  entitlement.  The  first 
week  any  individual  may  be  entitled  to 
a  payment  of  basic  TRA  shall  be  the 
later  of: 

(1)  The  first  week  beginning  more  than 
60  days  after  the  date  of  the  filing  of  the 
petition  which  resulted  in  the 
certification  under  which  the  individual 
is  covered;  or 

(2)(i)  With  respect  to  a  first  qualifying 
separation  that  occurs  prior  to  August 
23, 19118.  the  first  week  beginning  after 
the  individual's  first  e.xhaustion  of  all 
rights  to  regular  UI  following  the 
individual's  first  qualifying  separation 
(as  determined  under  §9  617.15  and 
617.67  for  the  purposes  of  paragraphs 
(a)(1).  (a)(2).  (a)(3).  and  (a)(4)  of  this 
section);  or 

(ii)  With  respect  to  a  first  total 
qualifying  separation  that  occurs  on  or 
after  August  23. 1988.  the  first  week  after 
the  individual's  first  total  qualifying 
separation  (as  determined  under 
i  9  617.15  and  617.67  for  the  purposes  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section). 

§617.14    [Amended] 

7.  (a)  Section  617.14(a)(2)  is  amended 
by  striking  the  reference  to 

"§  617.11(a)(4)"  and  inserting  in  place 
thereof  "9  617.11(a)(l)(iv)  or.  as 
appropriate.  9  617.11(a)(2)(iv)." 

8.  Section  617.15  is  revised  to  read  as 
follows: 

§617.15    Duration  Of  TRA. 

(a)  Basic  weeks.  An  individual  shall 
not  be  paid  basic  TRA  for  any  week 
beginning  after  the  close  of  the  104-week 
eligibility  period  (as  defined  in 

9  617.3(m)(l))  which  is  applicable  to  the 
individual,  as  determined  under 
.  9  617.3(m)(l)  and  9  617.67(e). 

(b)  Additional  weeks.  (1)  To  assist  an 
individual  to  complete  training  approved 
under  Subpart  C  of  this  Part  617, 
payments  may  be  made  as  TRA  for  up 
to  26  additional  weeks  in  the  26-week 
eligibility  period  (as  defined  in 

9  617.3(m)(2))  which  is  applicable  to  the 
individual,  as  determined  under 
9  617.3(m)(2)  and  9  617.67(f). 

(2)  To  be  eligible  for  TRA  for 
additional  weeks,  an  individual  must 
make  a  bona  fide  application  for  such 
training — 

(i)  Within  210  days  after  tl.e  date  of 
first  certification  under  which  the 
individual  is  covered;  or 


(ii)  If  later,  within  210  days  after  the 
date  of  the  individual's  first  qualifying 
separation. 

(3)  Except  as  provided  in  paragraph 
(d)  of  this  section,  payment  of  TRA  for 
additional  weeks  may  be  made  only  for 
those  weeks  in  the  26-week  period 
during  which  the  individual  is 
participating  in  training  approved  under 
i  617.22(a).  and  has  not  been  determined 
under  9  617.18(b)(2)  of  this  Part  to  be 
failing  to  make  satisfactory  progress  in 
training. 

(c)  Limit.  The  maximum  TRA  payable 
to  any  individual  on  the  basis  of  a  single 
certification  is  limited  to  the  maximum 
amount  of  basic  TRA  as  determined 
under  9  617.14  plus  additional  TRA  for 
up  to  26  weeks  as  provided  in  paragraph 
(b)  of  this  section. 

(d)  Scheduled  breaks  in  training.  (1) 
An  individual  will  continue  to  receive 
basic  and  additional  weeks  of  TRA 
during  scheduled  breaks  in  training,  but 
only  if  a  scheduled  break  is  not  longer 
than  14  days,  and  the  following 
additional  conditions  are  met: 

(i)  The  individual  was  participating  in 
the  training  approved  under  9  617.22(a) 
immediately  before  the  beginning  of  the 
break,  and  resumes  participation  in  the 
training  immediately  after  the  break 
ends;  and 

(ii)  The  break  is  provided  for  in  the 
published  schedule  of  the  training 
program. 

(2)  No  basic  or  additional  TRA  will  be 
paid  to  an  individual  for  any  week 
during  which  the  individual  does  not 
participate  in  scheduled  training,  if  such 
week  is  within  a  scheduled  break  that  is 
15  days  or  more. 

(3)  The  days  within  a  break  in  a 
training  program  that  shall  be  counted  in 
determining  the  number  of  days  of  the 
break  for  the  purposes  of  this  paragraph 
(d)  shall  include  all  calendar  days 
beginning  with  the  first  day  of  the  break 
and  ending  with  the  last  day  of  the 
break,  as  provided  for  in  the  published 
schedule  of  the  training  program,  except 
that  any  Saturday  or  Sunday  occurring 
during  the  scheduled  break  in  training, 
on  which  training  would  not  normally  be 
scheduled  in  the  training  program  if 
there  were  no  break  in  training,  shall  not 
be  counted  in  determining  the  number  of 
days  of  the  break  for  the  purposes  of 
this  paragraph  (d). 

(4)  When  the  worker  is  drawing  basic 
TRA,  the  maximum  amount  of  TRA 
payable  is  not  affected  by  the  weeks  the 
worker  does  not  receive  TRA  while  in  a 
break  period,  but  the  weeks  will  count 
against  the  104-week  eligibility  period. 

(5)  When  the  worker  is  drawing 
additional  weeks  of  TRA  to  complete 
training,  any  weeks  for  which  TRA  is 
opt  paid  will  count  against  the 


continuous  26-week  period  and  the 
number  of  weeks  payable. 

9.  Section  617.17  is  revised  to  read  as 
follows: 

§617.17    AvailabiNty  and  active  March  for 
worlc. 

(a)  EB  work  test  applicable.  Except  as 
provided  in  paragraph  ^b)  of  this  section, 
an  individual  shall,  as  a  basic  condition 
of  entitlement  to  basic  TRA  for  a  week 
of  unemployment — 

(1)  Be  unemployed,  as  defined  in  the 
applicable  State  law  for  UI  claimants, 
and 

(2)  Be  able  to  work  and  available  for 
work,  and  not  decline  or  refuse  a  bona 
fide  offer  of,  or  referral  to,  suitable 
work,  as  defined  in  the  applicable  State 
law  for  UI  claimants,  and 

(3)  Be  actively  engaged  in  searching 
for  work,  applying  for  and  accepting 
work,  and  accepting  and  acting  upon 
referrals  to  work,  all  as  required  of  KB 
claimants  under  those  provisions  of  the 
applicable  State  law  which  are 
consistent  with  section  202(a)(3)  of  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970  and  Part  615 
of  this  Title. 

(b)  Exceptions — (1)  Prior  to  November 
21,  1988.  liie  conditions  stated  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  shall  not  be  applicable  to  an 
individual  actually  undergoing  training 
approved  under  the  applicable  State  law 
or  under  9  617.22(a),  or  during  a 
scheduled  break  in  the  training  program 
if  the  individual  participated  in  the 
training  immediately  before  the  break 
and  resumes  participation  in  the  training 
when  the  break  ends,  unless  the 
individual  is  determined  to  be  ineligible 
under  the  applicable  State  law  of 

§  617.18(b)(2). 

(2)  On  and  after  November  21. 1988. 
The  condition  stated  in  paragraphs 
(a)(2)  and  (a)(3)  shall  not  be  applicable 
to  an  individual  who  is  enrolled  in  or 
participating  in  a  training  program 
approved  under  9  617.22(a),  or  during  a 
scheduled  break  in  the  training  program 
if  the  individual  participated  in  the 
training  immediately  before  the  break 
and  resumes  participation  in  the  training 
when  the  break  ends,  unless  the 
individual  is  determined  to  be  ineligible 
under  9  617.18(b)(2). 

10.  Paragraph  (b)  of  9  617.18  is  revised 
to  read  as  follows: 

§617.18    Disquaiifications. 

•         *         «         *         • 

(b)  Disqualification  of  trainees — (1) 
State  law  inapplicable.  A  State  law 
shall  not  be  applied  to  disquahfy  an 
individual  from  receiving  either  UI  or 
TRA  because  the  individual: 
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(i)  Is  enrolled  in  or  is  participating  in  a 
training  program  approved  under 
§  617.22(a);  or 

(ii)  Refuses  work  to  which  the 
individual  has  been  referred  by  the 
State  agency,  if  such  work  would  require 
the  individual  to  discontinue  training,  or 
if  added  to  hours  of  training  would 
occupy  the  individual  more  than  8  hours 
a  day  or  40  hours  a  week,  except  that 
this  paragraph  (b)(l)(ii)  shall  not  apply 
to  an  individual  who  has  been  given 
notice  of  a  determination  of  ineligibility 
under  paragraph  (bK2)  of  this  section 
unless  and  until  the  individual  enters  or 
resumes  and  makes  satisfactory 
progress  in  such  training;  or 

(iii)  Quits  work,  if  the  individual  was 
employed  in  work  which  was  not 
suitable  (as  defined  in  §  617.22(a)(1)). 
and  it  was  reasonable  and  necessary  for 
the  individual  to  quit  work  to  begin  or 
continue  training,  except  that  this 
paragraph  (b)(l)(iii)  shall  not  apply  to  an 
individual  who  has  been  given  notice  of 
a  determination  of  ineligibility  under 
paragraph  (b)(2>«f  this  section  unless 
and  until  the  individual  enters  or 
resumes  and  makes  satisfactory 
progress  in  training  approved  for  the 
individual  under  §  617.22(a). 

(2)  Trainees  ineligible,  (i)  An      ^ 
individual  who,  without  justifiable 
cause,  fails  to  begin  participation  in  a 
training  program  which  is  approved 
under  §  617.22(a),  or  ceases  to 
participate  in  such  training,  or  fails  to 
make  satisfactory  progress  in  such 
training,  or  for  whom  a  waiver  is 
revoked  pursuant  to  §  617.19(c),  shall 
not  be  eligible  for  basic  or  additional 
TRA,  or  any  other  payment  under  this 
Part  617,  for  the  week  in  which  such 
failure,  cessation,  or  revocation 
occurred,  or  any  succceeding  week 
thereafter  until  the  week  in  which  the 
individual  begins  or  resumes 
participation  in  a  training  program  that 
is  approved  under  §  617.22(a)  and  is 
making  satisfactory  progress  in  such 
training. 

(ii)  For  purposes  of  this  section  and 
Part  617,  the  following  definitions  shall 
be  used: 

(A)  Failed  to  begin  participation.  A 
worker  shall  be  determined  to  have 
failed  to  begin  participation  in  a  training 
program  when  the  worker  fails  to  attend 
all  scheduled  training  classes  and  other 
training  activities  in  the  first  week  of  the 
training  program,  without  justifiable 
cause. 

(B)  Ceased  participation.  A  worker 
shall  be  determined  to  have  ceased 
participation  in  a  training  program  when 
the  lATorker  fails  to  attend  all  scheduled 
training  classes  and  other  training 
activities  scheduled  by  the  training 


institution  in  any  week  of  the  training 
program,  without  justifiable  cause. 

(C)  Justifiable  cause.  The  term 
"justifiable  cause"  means  such  reasons 
as  would  justify  an  individual's  conduct 
when  measured  by  conduct  expected  of 
a  reasonable  individual  in  like 
circumstances,  including  but  not  limited 
to  reasons  beyond  the  individual's 
control  and  reasons  related  to  the 
individual's  capability  to  participate  in 
or  complete  an  approved  training 
program. 

11.  A  new  §  617.19  is  added  to  read  as 
follows: 

§  6 1 7. 1 9    Requirement  tor  participation  in 
training. 

(a)  In  general — (1)  Basic  requirement. 
All  individuals  in  TRA  eligibility  status 
on  and  after  November  21, 1988,  must 
either  be  enrolled  in  a  training  program 
or  have  completed  a  training  program 
approved  under  §  617.22(a),  in  order  to 
continue  to  be  eligible  for  basic  and 
additional  TRA  payments.  The 
participation  in  training  requirement 
may  be  waived  in  writing  on  an 
individual  basis,  if  the  State  agency 
determines  that  training  is  not  feasible 
or  appropriate. 

(2)  Waiver  of  participation 
requirement.  When  a  State  agency 
determines  that  it  is  not  feasible  or 
appropriate  (as  defined  in  paragraph  (b) 
of  this  section)  to  approve  a  suitable 
training  program  for  an  individual,  then 
the  State  agency  must  issue  a  formal 
written  waiver  to  the  individual, 
together  with  an  explanation  of  the 
reason  for  the  waiver  and  a  statement  of 
its  finding  why  it  is  not  feasible  or 
appropriate  in  the  case  of  such 
individual.  At  a  minimum,  the  written 
statement  furnished  to  the  individual 
shall  contain  the  following  information: 

(i)  Name  and  social  security  number 
of  the  individual; 

(ii)  Petition  number  under  which  the 
worker  was  certified; 

(iii)  Statement  that  the  agency  has 
determined  that  it  is  not  feasible  or 
appropriate  to  approve  training  for  the 
individual  at  that  time,  and  the  reasons 
for  the  finding; 

(iv)  Statement  that  the  waiver  will  be 
revoked  at  any  time  suitable  training 
becomes  av^able; 

(v)  Any  otl^r  advice  or  information 
the  State  agency  deems  appropriate  in 
informing  tj^e  individual; 

(vi)  Signature  block  for  the 
appropriate  State  official;  and 

(vii)  Signature  block  for  the  worker's 
acknowledgement  of  receipt 

(b)  Reasons  for  issuing  a  waiver.  (1) 
For  the  purposes  of  paragraph  (a)(2)  of 
this  section,  a  waiver  of  the 
participation  in  training  requirement 


shall  be  issued  to  an  individual  only 
upon  a  finding  that  approval  of  a 
§  617.22(a)  training  program  for  that 
individual  is  not  feasible  or  appropriate 
at  that  time. 

(i)  Feasible  and  appropriate.  For  the 
purposes  of  this  section: 

(A)  Feasible.  The  term  "feasible" 
means  there  is  any  training  available  at 
that  time  which  meets  all  the  criteria  of 
§  617.22(a).  the  worker  is  so  situated  as 
to  be  able  to  take  full  advantage  of  the 
training  opportunity  and  complete  the 
training,  and  funding  is  available  to4)ay 
the  full  costs  of  the  training  and  any 
transportation  and  subsistence  expenses 
which  are  compensable.  For  this 
purpose,  funding  includes  not  only  TAA 
Program  funds  but  also  all  other  funds 
available  under  any  of  the  provisions  of 
the  Job  Training  Partnership  Act 
(including  Title  III)  or  any  other  Federal 
State  or  private  source  that  may  be 
utilized  for  training  approvable  under 

§  617.22(a). 

(B)  Appropriate.  The  term 
"appropriate"  means  being  suitable  or 
compatible,  fitting,  or  proper. 
Appropriate,  therefore,  refers  to 
suitability  of  the  training  for  the  worker 
(including  whether  there  is  a  reasonable 
prospect  which  is  reasonably 
foreseeable  that  the  individual  will  be 
reemployed  by  the  firm  from  which 
separated)  and  compatibility  of  the 
training  for  the  purposes  of  the  TAA 
Program.  In  these  respects,  suitability  of 
training  for  the  individual  is 
encompassed  within  the  several  criteria 
in  §  617.22(a).  and  compatibility  with  the 
program  is  settled  by  the  various 
provisions  of  Subpart  C  which  describe 
the  types  of  training  approvable  under 

§  617.22(a)  and  the  limitations  thereon. 

(ii)  Basis  for  application.  Whether 
training  is  feasible  or  appropriate  at  any 
given  time  is  determined  by  finding 
whether,  at  that  time,  training  suitable 
for  the  worker  is  available,  the  training 
is  approvable  under  Subpart  C  including 
the  criteria  in  §  671.22(a).  the  worker  is 
so  situated  as  to  be  able  to  take  full 
advantage  of  the  training  and  complete 
the  training,  full  funding  for  the  training 
is  available  from  one  or  more  sources  in 
accordance  with  §§  617.24  and  617.25, 
and  the  training  will  commence  within 
30  days  of  approval. 

(2)  Particular  applications.  The 
reasons  explaining  why  training  is  not 
feasible  or  appropriate  shall  be  in 
accordance  with  the  following: 

(i)  Not  feasible  because — 

(A)  The  beginning  date  of  approved 
training  is  beyond  30  days,  as  required 
in  definition  for  "Enrolled  in  training"  in 
S  617.11(a)(2)(vii)(D). 


(B)  Training  is  not  reasonably 
available  to  the  individual, 

(C)  Training  is  not  available  at  a 
reasonable  cost. 

(D)  Funds  are  not  available  to  pay  the 
total  costs  of  training,  or 

(E)  Other  (explain). 

(ii)  Not  appropriate  because — 

(A)  The  firm  from  which  the 
individual  was  separated  plans  to  recall 
the  individual  within  the  reasonably 
foreseeable  future  (State  agencies  must 
verify  planned  recalls  with  the 
employer), 

(B)  The  duration  of  training  suitable 
for  the  individual  exceeds  the 
individual's  maximum  entitlement  to 
basic  and  additional  TRA  payments,  or 

(C)  The  individual  possesses  skills  for 
"suitable  employment"  and  there  is 

reasonable  expectation  of  employment 
in  the  foreseeable  future. 

(D)  Other  (explain). 

(3)  Waivers  and  able  and  available. 
An  individual  who  has  been  given  a 
written  waiver  under  this  section  shall 
be  subject  to  all  of  the  requirements  of 
paragraph  (a)  of  S  617.17,  which  shall 
continue  until  the  individual  is  enrolled 
in  a  training  program  as  required  by 
paragraph  (a)  of  §  617.11. 

(c)  Waiver  review  and  revocations. 
(1)  State  agencies  must  have  a 
procedure  for  reviewing  regularly  (i.e., 
every  30  days  or  less)  all  waivers  issued 
under  this  section  to  individuals,  to 
ascertain  that  the  conditions  upon  which 
the  waiver  were  granted  continue  to 
exist.  In  those  cases  in  which  the 
conditions  have  changed — i.e..  training 
has  become  feasible  and  appropriate — 
then  the  waivers  must  be  revoked,  and 
written  statements  must  be  issued  to  the 
individuals  involved. 

(2)  A  revocation  statement  shall  be 
issued  to  the  individual  concurrent  with 
the  approval  of  the  training  in  which  the 
individual  has  become  enrolled,  and 
shall  not  be  issued  prior  to  such 
approval. 

(3)  State  agencies  may  incorporate  a 
revocation  section  in  the  waiver  form  or 
on  a  separate  revocation  form.  Similar 
information  as  listed  above  for  the 
issuance  of  a  waiver  shall  be  provided 
to  the  individual  when  revoking  the 
waiver. 

(4)  Determinations  concerning 
waivfl^  and  the  revocation  thereof  shall 
be  determinations  to  which  §§  617.50 
and  617.51  apply. 

(d)  Recordkeeping  and  reporting.  (1) 
State  agencies  must  develop  procedures 
for  compiling  and  reporting  on  the 
number  of  waivers  issued  and  revoked, 
by  reason,  as  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  and  report  such 
data  to  the  Department  of  Labor  as 
requested  by  the  Department. 


(2)  State  agencies  are  not  required  to 
forward  copies  of  individual  waivers 
and  revocations  to  the  Department  of 
Labor.  However,  State  agencies  shall 
retain  a  copy  of  every  individual  waiver 
and  revocation  issued  to  individuals  for 
inspection  by  the  Department  of  Labor, 
for  such  period  of  time  as  the 
Department  requires. 

12.  Section  617.20  is  revised  to  read  as 
follows: 

§617.20    ResponsMilities  for  ttie  deivery 
of  reemptoyment  sorvicss. 

(a)  State  agency  referrdt.  Cooperating 
State  agencies  shall  be  responsible  for 

(1)  Advising  each  adversely  affected 
worker  to  apply  for  training  with  the 
State  agency  responsible  for 
reemployment  services,  while  the 
worker  is  receiving  UI  payments,  and  at 
the  time  the  individual  files  an  initial 
claim  for  TRA;  and 

(2)  Referring  each  adversely  affected 
worker  to  the  State  agency  responsible 
for  training  and  other  reemployment 
services  in  a  timely  manner. 

(b)  State  agency  responsibilities.  The 
responsibilities  of  cooperating  State 
agencies  under  this  Subpart  C  include, 
but  are  not  limited  to: 

(1)  Interviewing  each  adversely 
affected  worker  regarding  suitable 
training  opportunities  reasonably 
available  to  each  individual  under 
section  236  of  the  Act  and  in  Subpart  C 
of  this  Part  617,  reviewing  such 
opportunities  with  each  individual, 
informing  each  individual  of  the 
requirement  for  participation  in  training 
as  a  condition  for  receiving  TRA.  and 
accepting  each  individual's  application 
for  training.  Such  training  may  be 
approved  few  any  adversely  affected 
worker  at  any  time  after  a  certification 
is  issued  and  the  worker  is  determined 
to  be  covered  thereby,  without  regard  to 
whether  the  worker  has  exhausted  all 
rights  to  unemployment  insurance; 

(2)  Registering  adversely  affected 
workers  for  work; 

(3)  Informing  adversely  affected 
workers  of  the  reemployment  ser\'ices 
and  allowances  available  under  the  Act 
and  this  Part  617,  the  application 
procedures,  the  filing  date  requirements 
for  such  reemployment  services  and  the 
training  requirements  for  receiving  TRA, 
as  specified  in  S  617.11(a): 

(4)  Determining  whether  suitable 
employment,  as  defined  in  §  617.22(a)(1). 
if.  available; 

(5)  Providing  counseling,  testing, 
placement,  and  supportive  services; 

(6)  Providing  or  procuring  self-directed 
job  search  training;  when  necessary; 

(7)  Providing  training,  job  search  and 
relocation  assistance; 


(8)  Developing  a  training  plan  with  the 
individual; 

(9)  Determining  which  training 
institutions  offer  training  programs  at  a 
reasonable  cost  with  a  reasonable 
expectation  of  employment  following 
the  completion  if  such  training,  and 
procuring  such  training; 

(10)  Documenting  the  standards  and 
procedures  used  to  select  occupations 
and  training  institutions  in  which 
training  is  approved;  and 

(11)  Making  referrals  and  approving 
training  programs; 

(12)  Monitoring  the  progress  of 
workers  in  approved  training  programs; 

(13)  Developing,  reviewing  and 
updating  (on  a  monthly  basis)  waiver 
and  reemployment  plans  for  adversely 
affected  workers; 

(14)  Coordinating  the  administration 
and  delivery  of  employment  services, 
benefits,  training,  and  supplemental 
assistance  for  adversely  affected 
workers  with  programs  under  the  Act 
and  under  Title  III  of  the  Job  Training 
Partnership  Act 

13.  Paragraphs  (a),  (b).  (c).  and  (f)(3)  of 
§  617.22  are  revised  to  read  as  follows: 

§  6 1 7.22    Approval  of  training. 

(a)  Conditions  for  approval.  Training 
shall  be  approved  for  an  adversely 
affected  worker  if  the  State  agency 
determines  that: 

(l)(i)  There  is  no  suitable  employment 
(which  may  include  technical  and 
professional  employment)  available  for 
an  adversely  affected  worker. 

(ii)  This  means  that  for  the  worker  for 
whom  approval  of  training  is  being 
considered  under  this  section,  there  is  at 
that  time  no  suitable  employment 
available  for  that  worker,  either  in  the 
commuting  area,  as  defined  in  §  617.3(k), 
or  outside  the  commuting  area  in  an 
area  in  which  the  woricer  desires  to 
relocate  with  the  assistance  of  a 
relocation  allowance  under  Subpart  E. 
and  there  is  no  reasonable  prospect  of 
such  suitable  employment  becoming 
available  for  the  worker  in  the 
foreseeable  future.  For  the  purposes  of 
this  paragraph,  the  term  "suitable 
employment"  means,  with  respect  to  a 
worker,  work  of  a  substantially  equal  or 
higher  skill  level  than  the  worker's  past 
adversely  affected  employment,  and 
wages  for  such  work  at  not  less  than  80 
percent  of  the  worker's  average  weekly 
wage  in  such  adversely  affected 
employment. 

(2)(i)  The  worker  would  benefit  from 
appropriate  training. 

(ii)  This  means  that  there  is  a  direct 
relationship  between  the  needs  of  the 
worker  for  skills  training  or  remedial 
education  and  what  would  be  provided 
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by  the  training  program  under 
consideration  for  the  worker,  and  that 
the  worker  has  the  mental  and  physical 
capabilities  to  undertake,  make 
satisfactory  progress  in.  and  complete 
the  training.  This  includes  the  further 
criterion  that  the  individual  will  be  job 
ready  on  completion  of  the  training 
program. 

(3)(i)  There  is  a  reasonable 
expectation  of  employment  following 
completion  of  such  training. 

(ii)  This  means  that,  for  that  worker, 
given  the  job  market  conditions 
expected  to  exist  at  the  time  of  the 
completion  of  the  training  program, 
therq  is,  fairly  and  objectively 
considered,  a  reasonable  expectation 
that  the  worker  will  find  a  job,  using  the 
skills  and  education  acquired  while  in 
training,  after  completion  of  the  training. 
Any  determination  under  this  criterion 
must  take  into  account  that  "a 
reasonable  expectation  of  employment" 
does  not  require  that  employment 
opportunities  for  the  worker  be 
available,  or  offered,  immediately  upon 
the  completion  of  the  approved  training. 
This  emphasizes,  rather  than  negates, 
the  point  that  there  must  be  a  fair  and 
objective  projection  of  job  market 
conditions  e.xpected  to  exist  at  the  time 
of  completion  of  the  training. 

(4)(i)  Training  approved  by  the 
Secretary  is  reasonably  availabth  to  the 
worker  from  either  governmental 
agencies  or  private  sources  (which  may 
include  area  vocational  education 
schools,  as  defined  in  section  195(2)  of 
the  Vocational  Education  Act  of  1963. 
and  employers). 

(ii)  This  means  that  training  is 
reasonably  accessible  to  the  worker 
within  the  worker's  commuting  area  at 
any  governmental  or  private  institution 
or  facility,  particularly  including  on-the- 
job  training  with  an  employer,  and  it 
means  training  that  is  suitable  for  the 
worker  and  meets  the  other  criteria  in 
this  paragraph  (a).  It  also  means  that 
emphasis  must  be  given  to  finding 
accessible  training  for  the  worker, 
although  not  precluding  training  outside 
the  commuting  area  if  none  is  availabfe* 
at  the  time  within  the  worker's 
commuting  area.  If  the  training  is 
outside  the  commuting  aVfea  then  the 
training  must  be  available  at  a 
reasonable  cost  as  prescribed  in 
paragraph  (a)(6]  of  this  section. 

(iii)  In  determining  whether  or  not 
training  is  reasonably  available,  first 
consideration  shall  be  given  to  training 
opportunities  available  within  the 
worker's  normal  commuting  area. 
Training  at  facilities  outside  the 
worker's  normal  commuting  area  should 
be  approved  only  if  such  training  is  not 
available  in  the  area  or  the  training  to 


be  provided  outside  the  normal 
commuting  area  is  provided  at  a  more 
reasonable  cost. 

(5)(i)  The  worker  is  qualified  to 
undertake  and  complete  such  training. 

(ii)  This  emphasizes  the  worker's 
personal  qualifications;  that  is,  the 
worker's  own  physical  and  mental 
capabilities  and  background  and 
experience.  In  relation  to  these  personal 
characteristics,  the  worker  must  be 
evaluated  as  qualified  to  undertake  the 
specific  training  program  being 
considered  and  to  complete  the  training 
successfully. 

(6)(i)  Such  training  is  suitable  for  the 
worker  and  available  at  a  reasonable 
cost. 

(ii)  Such  training  means  the  training 
being  considered  for  the  worker. 
Suitable  for  the  worker  means  that 
paragraph  (a)(5)  of  this  section  is  met 
and  that  the  training  is  appropriate  for 
the  worker  given  the  worker's 
capabilities,  background  and 
experience. 

(iii)  Available  at  a  reasonable  cost 
means  that  training  is  not  approved  at 
one  institution  when,  all  costs  being 
considered,  training  substantially 
similar  in  quality,  content  and  results 
can  be  obtained  at  another  institution  at 
a  lower  total  cost  within  a  similar  time 
frame.  It  also  means  that  training  is  not 
approved^hen  the  costs  of  the  training 
are  unreasonably  high  in  comparison 
with  the  average  costs  of  training  other 
workers  in  similar  occupations  at  other 
institutions  or  facilities.  This  criterion 
also  requires  taking  into  consideration 
the  funding  of  training  costs  from 
sources  other  than  TAA  funds,  and  the 
least  cost  to  TAA  fimding  of  providing 
suitable  training  opportunities  to 
workers.  Greater  emphasis  will  need  to 
be  given  to  these  elements  in 
determining  the  reasonable  costs  of 
training,  particularly  in  view  of  the 
requirements  in  §  617.11(a)  that  TRA 
claimants  be  enrolled  in  and  participate 
in  training. 

(iv)  For  the  purpose  of  determining 
reasonable  costs  of  training,  the  State 
agency  shall  consider  the  following: 

(A)  Costs  of  training  program  shall 
include  tuition  and  related  expenses 
(books,  tools,  and  fees),  travel  or 
transportation  expenses,  and 
subsistence  expenses. 

(B)  In  determining  whether  the  costs 
of  a  particular  training  program  are 
reasonable,  first  consideration  must  be 
given  to  the  lowest  cost  training  which 
is  available  within  the  commuting  area. 
When  training,  substantially  similar  in 
quality,  content  and  results,  for  suitable 
employment  is  offered  at  more  than  one 
training  facihty,  the  lowest  cost  training 
shall  be  approved. 


(C)  Training  outside  the  worker's 
normal  commuting  area  should  be 
approved  only  in  situations  where 
appropriate  training  is  not  otherwise 
available.  Training  that  involves 
transportation  or  subsistence  costs 
which  add  substantially  to  the  total 
costs  provide  a  basis  for  disapproving 
the  training,  if  other  appropriate  training 
is  available. 

(b)  Allowable  amounts  for  training. 
States  shall  establish,  annually,  a 
maximum  amount  allowable  for  the 
total  costs  of  training  for  each  worker  as 
set  forth  in  S  617.22(a)(6)(iv)(A).  taking 
into  consideration  the  types  of 
occupational  training,  the  usual  and 
customary  costs  of  such  training  in  the 
State,  and  the  duration  of  the  training. 

(c)  Previous  approval  of  training 
under  State  law.  Training|)reviously 
approved  for  a  worker  u^der  State  law 
or  other  authority  is  not  training 
approved  under  paragraph  (a)  of  this 
section.  Any  such  training  may  be 
approved  under  paragraph  (a)  of  this 
section  if  all  of  the  conditions  for  such 
approval  are  met,  but  such  approval 
shall  not  be  retroactive  for  any  of  the 
purposes  of  this  Part  617,  including 
payment  of  the  costs  of  the  training  and 
payment  of  TRA  to  the  worker 
participating  in  the  training.  However,  in 
the  case  of  a  redetermination  or 
decision  reversing  a  determination 
denying  approval  of  training  under 
paragraph  (a)  of  this  section,  for  the 
purposes  of  this  Part  617  such 
redetermination  or  decision  shall  be 
given  effect  retroactive  to  the  issuance 
of  the  determination  that  was  reversed 
by  such  redetermination  or  decision. 

•  •        •        •        • 

(f]  Length  of  training  and  hours  of 
attendance.  •  *  * 

(3)  The  hours  and  days  in  a  week  of 
attendance  shall  be  in  accordance  with 
established  hours  and  days 
commensurate  with  the  training  program 
as  determined  by  the  State  agency  in 
collaboration  with  the  training  facility. 

•  •        *        *        * 

14.  Section  617.24  is  revised  to  read  as 
follows: 

§  617.24    Preferred  training. 

Training  programs  that  may  be 
approved  under  §  617.22  (a)  include,  but 
are  not  limited  to — 

(a)  On-the-job  training; 

(b)  Any  training  program  provided  by 
a  State  pursuant  to  section  303  of  the  Job 
Training  Partnership  Act; 

(c)  Any  training  program  approved  by 
a  private  industry  council  established 
under  section  102  of  such  Act; 

(d)  Any  program  of  remedial 
education; 


(e)  Any  training  program  (other  than  a 
training  program  described  in  paragraph 
(c)  of  S  617.25  for  which  all,  or  any 
portion,  of  the  cost  of  training  the 
worker  are  paid — 

(1)  Under  any  other  Federal  or  Stale 
program  other  than  this  Subpart  C.  or 

(2)  From  any  other  source  other  than 
this  section;  and  (f)  any  other  training 
program  approved  by  the  Department 

15.  Section  617.25  is  revised  to  read  as 
follows:" 

§  6 1 7.2S    Limitations  on  training  under 
Subpart  C. 

The  second  sentence  of  amended 
section  236(a)(l]  of  the  Act  provides  that 
an  adversely  affected  worker  shall  be 
entitled  to  have  payment  of  the  costs  of 
training  approved  under  the  Act  (and 
this  Subpart  C]  paid  on  the  worker's 
behalf,  subject,  however,  "to  the 
limitations  imposed  by"  section  236.  The 
limitations  in  section  236  which  are 
addressed  in  this  section  concern  the 
restrictions  on  approval  of  training 
which  are  related  directly  or  indirectly 
to  the  conditions  on  training  which  is 
approvable  or  on  the  funding  of  training 
costs. 

(a)  On-the-job  training.  The  costs  of 
on-the-job  training  approved  under  the 
Act  and  this  Subpart  C  for  a  worker, 
which  are  paid  from  TAA  funds,  shall 
be  paid  in  equal  monthly  installments. 
Such  costs  may  be  paid  from  TAA 
funds,  and  such  training  may  be 
approved  under  the  Act  and  this 
Subpart  C,  however,  only  if  the  State 
agency  determines  that: 

(1)  No  currently  employed  individual 
is  displaced  by  such  eligible  worker, 
including  partial  displacement  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits; 

(2)  Such  training  does  not  impair 
existing  contracts  for  services  or 
collective  bargaining  agreements; 

(3)  In  the  case  of  training  which  would 
be  inconsistent  with  the  terms  of  a 
collective  bargaining  agreement,  written 
concurrence  has  been  obtained  from  the 
concerned  labor  organization; 

(4)  No  other  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job  for  which  such  eligible 
worker  is  being  trained; 

(5)  The  employer  has  not  terminated 
ihe  employment  of  any  regular  employee 
or  otherwise  reduced  the  workforce  with 
the  intention  of  filling  the  vacancy  so 
created  by  hiring  the  eligible  worker; 

(6)  The  job  for  which  the  eligible 
worker  is  being  trained  is  not  being 
created  in  a  promotional  line  that  will 
infringe  in  any  way  upon  the 
promotional  opportunities  of  currently 
employed  individuals; 


(7)  Such  training  it  not  for  the  same 
occupation  from  which  the  worker  was 
separated  and  with  respect  to  which 
such  worker's  group  was  certified 
pursuant  to  section  222  of  the  Act 

(6)  The  employer  certifies  to  the  State 
agency  that  the  employer  will  continue 
to  employ  the  eligible  worker  for  at  least 
26  weeks  after  completing  the  training  if 
the  worker  desires  to  continue  such 
employment  and  the  employer  does  not 
have  due  cause  to  terminate  such 
employment 

(9)  'The  employer  has  not  received 
payment  under  the  Act  and  this  Subpart 
C  for  any  other  on-the-job  training 
provided  by  such  employer  which  failed 
to  meet  the  requirements  of  paragraphs 
(a)(1)  through  (6)  of  this  section;  and 

(10)  The  employer  has  not  taken,  at 
any  time,  any  action  which  violated  the 
terms  of  any  certification  described  in 
paragraph  (a)(8)  of  this  section  made  by 
the  employer  with  respect  to  any  other 
on-the-job  training  provided  by  the 
employer  for  which  the  employer  has 
received  a  payment  under  the  Act  and 
this  Supart  C  (or  the  prior  provisions  of 
this  Subpart  C). 

(b)  Other  authority  and  restrictions  on 
funding — (1)  In  general.  Section  236(a) 
contains  several  provisions  which  allow 
the  costs  of  a  training  program  approved 
under  the  Act  (and  this  Sui)part  C)  to  be 
paid — 

(i)  Solely  from  TAA  funds. 

(ii)  Solely  from  other  public  or  private 
funds,  or 

(iii)  ParUy  from  TAA  funds  and  partly 
from  other  public  or  private  funds, 
but  also  precludes  the  use  of  TAA  funds 
or  funds  under  another  Federal  law  in 
order  to  avoid  duplication  of  payment  of 
training  costs.  Those  authorities  and 
restrictions  are  spelled  out  in  this 
paragraph  (b). 

(2)  Section  236(aJ(5JlEJ—{i]  In  general. 
Paragraph  (5)(E)  of  section  236(a)  of  the 
Act  specifies  one  of  the  types  of  training 
programs  approvable  under  the  Act  (and 
this  Subpart  C),  as  including  a  program 
(other  than  a  training  program  described 
in  section  236(a)(7)  (paragraph  (c)  of  this 
section))  for  which  all,  or  any  portion,  of 
the  costs  of  the  training  program  are 
paid — 

(A)  Under  any  Federal  or  State 
program  other  than  the  Act.  or 

(B)  From  any  source  other  than  TAA 
funds. 

(ii)  Application.  Subparagraph  (E) 
thus  authorizes  prearrangements 
between  cooperating  State  agencies 
administering  the  TAA  program  and  the 
authorities  administering  any  other 
Federal,  State,  or  private  funding  source, 
to  agree  upon  any  mix  of  TAA  funds 
and  other  fimds  for  paying  the  costs  of  a 


training  program  approved  under  the 
Act  and  this  Subpart  C.  Any  such 
pre  arrangement  must  contain  specific 
commitments  from  the  other  authorities 
to  pay  the  costs  they  agree  to  assume. 

(3)  Section  236(a)(6)— (\)  In  general. 
Paragraph  (6)  of  section  236(a)  of  the  Act 
is  related  to  section  236(a)(5)(E]  in 
providing  that  the  costs  of  a  training 
program  approved  under  the  Act  (and 
this  Subpart  C)  are  not  required  to  be 
paid  from  TAA  funds  to  the  extent  that 
such  costs  are  paid  under  any  Federal  or 
State  program  other  than  the  Act  (and 
this  Subpart  C)  or  from  any  source  other 
than  the  Act  (and  this  Subpart  C). 

(ii)  Application.  (A)  Although 
paragraph  (6)  is  expressed  in  terms  of 
the  costs  not  being  required  to  be  paid 
from  TAA  funds,  it  authorizes  the 
mixing  of  TAA  funds  and  funds  from 
any  other  Federal.  State  or  private 
source.  Therefore,  sharing  the  costs  of 
training  already  partly  paid  from 
another  Federal,  State  or  private  source 
is  authorized,  but  this  does  not  authorize 
reimbursement  from  TAA  funds  of  the 
costs  of  training  incurred  and  paid  prior 
to  the  approval  of  the  training  program 
under  the  Act  and  this  Subpart  C.  In 
utilizing  the  authority  under  this 
paragraph  (b)(3)  for  sharing  training 
costs,  prearrangements  shall  be  entered 
into  as  required  under  paragraph  (b)(2) 
of  this  section  before  any  TAA  funds  are 
obligated. 

(B)  Paragraph  (6)  of  section  236(a) 
contains  a  special  restriction  on  the 
authority  derived  theretuider  to  use 
TAA  funds  in  sharing  training  costs. 
Therefore,  before  approving  any  training 
program  under  the  Act  and  this  Subpart 
C,  which  may  involve  sharing  of  the 
training  costs  under  the  authority  of  this 
paragraph  (b)(3),  the  cooperating  State 
agencies  for  the  TAA  Program  shall 
require  the  worker  to  enter  into  a 
written  agreement  with  the  State  under 
which  TAA  funds  will  not  be  applied  for 
or  used  to  pay  any  portion  of  the  costs 
of  the  training  the  worker  has  reason  to 
believe  will  be  paid  by  any  other 
governmental  or  private  source. 

(4)  Section  236(a)(4)— {\)  In  general. 
(A)  Paragraph  (4)  of  section  236(a)  of  the 
Act  (paragraph  (3)  before  August  23, 
1988]  continues  to  provide,  as  it  did 
before  the  addition  of  paragraphs  (5)|E], 
(6).  and  (7)  to  section  236(a),  that: 

(1)  When  the  direct  payment  of  the 
costs  of  training  is  made  from  TAA 
funds,  no  other  payment  for  such  direct 
costs  of  training  may  be  made  under  any 
other  Federal  law:  and 

[2]  When  the  direct  payment  of  the 
costs  of  training  has  been  made  under 
any  other  Federal  law,  or  the  costs  are 
reimbursable  under  any  other  Federal 
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law  and  a  portion  of  the  direct  costs  has 
already  been  paid  under  such  other 
Federal  law.  payment  of  such  training 
costs  may  not  be  made  from  TAA  funds. 

(B)  Paragraph  (4)  of  section  236(a)  also 
requires  that:  The  provisions  of 
subparagraphs  (A)  (/)  and  (2)  of  this 
paragraph  (b)(4)(i)  shall  apply  to.  or  take 
into  account,  any  funds  provided  under 
any  other  provision  of  Federal  law 
which  are  used  for  any  purpose  other 
than  the  direct  payment  of  the  identical 
costs  incurred  in  training  the  adversely 
affected  worker  under  the  TAA 
Program,  even  if  such  other  use  has  the 
effect  of  indirectly  paying  or  reducing 
any  portion  of  the  costs  involved  in 
training  the  adversely  affected  worker. 

(C)  Therefore,  paragraph  (4)  of  section 
236(a).  and  this  paragraph  (b)(4). 
continues  to  prohibit  duplicate  payment 
of  training  costs,  which  is  consistent 
Wtth  the  general  prohibition  expressed 
in  the  Act  and  in  this  Subpart  C  against 
any  use  of  TAA  funds  to  duplicate 
payment  of  training  costs  in  any 
circumstances.  Paragraph  (4),  and  this 
paragraph  (b)(4),  also  continues  to 
prohibit  taking  into  account,  in 
determining  whether  training  costs  are 
payable  from  TAA  funds,  any  payments 
to  the  worker  under  any  other  Federal 
law  which  may  have  the  effect  of 
indirectly  paying  all  or  a  portion  of  the 
training  costs.  Such  indirect  payments 
include  Veterans  Educational 
Assistance,  Pell  Grants,  and 
Supplemental  Educational  Opportunity 
Grants.  However,  such  indirect 
payments  are  deductible  from  TRA 
under  §  617.13(c)(2). 

(ii)  Application.  (A)  Although  the 
prohibition  on  duplicate  payments  in  the 
first  part  of  section  236(a)(4)  remains 
fully  in  effect,  the  second  part  of  section 
236(a)(4)  on  the  sharing  of  costs  from 
TAA  funds  and  other  Federal  fund 
sources  is  modified  by  the  explicit 
provisions  of  paragraphs  (5)(E)  and  (6) 
of  section  236(a),  as  set  forth  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 

(B)  When  the  direct  costs  of  a  training 
program  approvable  under  the  Act  and 
this  Subpart  C  are  payable  from  TAA 
funds  and  are  also  wholly  or  partially 
payable  under  another  Federal  law.  or 
imder  any  State  law  or  from  private, 
nongovernmental  sources,  the  TAA 
Program  agencies  shall  establish 
procedures  which  ensure  that  TAA 
funds  shall  not  be  utilized  to  duplicate 
funds  available  from  another  source,  but 
this  preclusion  of  duplication  does  not 
prohibit  and  shall  not  discourage 
sharing  of  costs  under  prearrangements 
authorized  under  paragraphs  (b)(2)  and 
(b)(3)  of  this  section. 


(c)  Section  236(a)(7}—{\)  In  general. 
Paragraph  (7)  of  section  236(a)  of  the  Act 
provides  that  a  training  program  shall 
not  be  approved  under  the  Act  (and  this 
Subpart  C)  if— 

(i)  All  or  a  portion  of  the  costs  of  such 
training  program  are  paid  under  any 
nongovernmental  plan  or  program, 

(ii)  The  adversely  affected  worker  has 
a  right  to  obtain  training  or  funds  for 
training  under  such  plan  or  program, 
and 

(iii)  Such  plan  or  program  requires  the 
worker  to  reimburse  the  plan  or  program 
from  funds  provided  under  the  Act  and 
this  Subpart  C.  or  from  wages  paid 
under  such  training  program,  for  any 
portion  of  the  costs  of  such  training 
program  paid  under  the  plan  or  program. 

(2)  Application.  Paragraph  (7)  of 
section  236(a),  which  is  incorporated  in 
this  paragraph  (c).  reinforces  the 
prohibition  in  S  617.22(h)  against 
approval  of  a  training  program  under 
this  Subpart  C  if  the  worker  is  required 
to  pay  a  fee  or  tuition.  The  provisions  of 
this  paragraph  (c)  and  S  617.22(h)  shall 
be  given  effect  as  prohibiting  the 
approval  under  the  Act  and  this  Subpart 
C  of  any  training  program  if  the  worker 
would  be  requested  or  required,  at  any 
time  or  under  any  circumstances,  to  pay 
any  of  the  costs  of  a  training  program, 
however  small,  from  any  TAA  funds 
given  to  the  worker  or  from  any  other 
funds  belonging  to  the  worker  from  any 
source  whatever.  Aside  from  this 
limitation,  however,  paragraph  (7) 
implicitly  authorizes  training  approved 
under  the  Act  and  this  Subpart  C  to  be 
wholly  or  partly  funded  from 
nongovernmental  (i.e..  employer  or  other 
private)  sources. 

16.  Section  617.49  is  amended  by 
adding  at  the  end  thereof  a  new 
paragraph  (e): 

§  617.49    Job  seardi  program. 


(e)  Termination  of  requirement.  The 
job  search  program  requirement  set  out 
in  this  section  shall  not  be  a  condition  of 
entitlement  to  TRA  for  any  week  which 
begins  after  November  20. 1988. 

§617.50    [Amended] 

17.  Section  617.50(a)  is  amended  by 
striking  the  reference  to  "§  617.26(d)" 
and  inserting  in  place  thereof 

"§  617.26(b)". 

18.  Section  617.59  Agreement  with 
State  agencies,  is  amended  by  adding 
new  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  6 1 7.59    Agreement  with  State  agencies. 

*        *        *        •        • 

(h)  Program  coordination.  State 
agencies  providing  employment 


services,  training  and  supplemental 
assistance  under  sections  235  and  236  of 
the  Act  and  this  Part  617  shall,  in 
accordance  with  their  agreements  under 
this  section,  coordinate  such  services 
and  payments  with  programs  and 
services  provided  by  State  and  substatc 
grantees  under  Title  III  of  the  Job 
Training  Partnership  Act  and  with  the 
State  agency  administering  the  State 
law. 

(i)  Administration  absent  State 
Agreement.  In  any  State  in  which  no 
Agreement  under  this  section  is  in  force, 
the  Secretary  shall  administer  the  Act 
and  this  Part  617  and  pay  TAA 
hereunder  through  appropriate 
arrangements  made  by  the  Department, 
and  for  this  purpose  the  Secretary  or  the 
Department  shall  be  substituted  for  the 
State  or  cooperating  State  agency 
wherever  appropriate  in  this  Part  617. 
Such  arrangements  shall  include  the 
requirement  that  TAA  be  administered 
in  accordance  with  the  Act  and  this  Part 
617,  and  the  provisions  of  the 
appropriate  State  law  except  to  the 
extent  that  such  State  law  is 
inconsistent  with  any  provision  of  the 
Act  or  this  Part  617  or  section  303  of  the 
Social  Security  Act  (42  U.S.C.  503)  or 
section  3304(a)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(a)),  and 
shall  also  include  provision  for  a  fair 
hearing  for  any  individual  whose 
application  for  TAA  is  denied.  A  final 
determination  under  this  section  as  to 
entitlement  to  TAA  shall  be  subject  to 
review  by  the  courts  in  the  same  manner 
and  to  the  same  extent  as  is  provided  by 
section  205(g)  of  the  Social  Security  Act 
(42  U.S.C.  405(g)). 

19.  Section  617.60  is  revised  to  read  as 
follows: 

§  617.60    Administrative  requirements. 

A  State  or  cooperating  State  agency 
shall  administer  the  TAA  program  in 
accordance  with  the  Department's 
regulations  at  29  CFR  Parts  96.  97.  and 
98.  and  with  OMB  Circular  A-87.  except 
as  provided  otherwise  in  paragraphs  (c) 
through  (j)  of  this  section. 

(a)  Notification  of  obligation.  The 
Department  will  use  a  Notification  of 
Obligation  (NOO)  to  notify  a  State  of  all 
Department  actions  awarding  funds  to 
or  witlidrawing  funds  from  the  State. 

(b)  Recapture  of  funds.  (1)  The 
Department  may  withdraw  all  or  any 
part  of  the  unobligated  balance  of  TAA 
funds  provided  to  a  State  to  the  extent  it 
determines  that  the  State  will  not  be 
able  to  use  such  amount  within  a 
reasonable  period  of  time.  The 
Department  will  assess  the  amount  to  be 
withdrawn  on  the  basis  of  the 
unobligated  balance  of  TAA  funds 


provided  the  State  and  projected 
obligations. 

(2)  Prior  to  withdrawing  any  funds 
from  a  State,  the  Department  will  notify 
the  State  of  the  proposed  action  and  the 
reasons  therefor,  and  provide  an 
opportunity  for  comment. 

(c)  A  vailability  of  funds.  The 
following  requirements  apply  in  place  of 
29  CFR  97.23: 

(1)  TRA  funds  are  only  available  for 
benefit  payments  chargeable  to  the 
Federal  fiscal  year  for  which  they  were 
awarded. 

(2)  All  other  TAA  funds  are  available 
for  obligation  and  expenditure  by  the 
State  during  the  Federal  fiscal  year  of 
the  award  plus  the  two  succeeding 
Federal  fiscal  years:  Provided,  That  in 
the  case  of  funds  awarded  prior  to 
October  1, 1988,  the  funding  period  shall 
end  on  September  30, 1990.  All 
obligations  must  be  liquidated  within  90 
days  after  the  end  of  the  funding  period. 

(d)  Requests  for  funds  and  financial 
reporting.  States  shall  request  funding 
for  all  TAA  activities  in  accordance 
with  instructions  issued  by  the 
Department.  The  instructions  will 
contain  financial  reporting  requirements, 
including  the  accounting  basis  to  be 
used  and  the  frequency  of  reports  to  be 
submitted.  However,  financial  reports 
shall  be  submitted  to  Department  not 
less  frequently  than  quarterly  and  a 
final  financial  report  shall  be  submitted 
to  the  Department  within  90  days  after 
the  end  of  the  funding  period. 

(e)  Charges.  Written  Department 
approval  must  be  obtained  before  any 
amount  separately  stated  in  the  NOO 
issued  by  the  Department  may  be  used 
for  any  other  purpose. 

(f)  Prior  approval  of  capital 
expenditures.  Authority  for  approving 
all  purchases  of  equipment  (as  defined 
in  29  CFR  97.3)  and  other  capital 
expenditures,  as  required  by  OMB 
Circular  A-87.  Attachment.  B, 
paragraphs  Cl.  and  C3..  is  delegated  to 
the  States. 

(g)  Allowable  fringe  benefit  costs.  To 
the  extent  TAA  activities  are  performed 
by  State  employment  security  agency 
(SESA)  emplyees  who  are  members  of 
SESA  fringe  benefit  plans  which  do  not 
meet  the  requirements  of  OMB  Circular 
A-87.  Attachment  B.  paragraphs  BlO. 
and  B13.,  the  cost  of  employer 
contributions  and  expenses  incurred  for 
SESA  fringe  benefit  plans  are  allowable: 
Provided,  That: 

(1)  For  retirement  plans,  all  covered 
employees  joined  the  plan  before 
October  1, 1983,  the  plan  is  authorized 
by  State  law  and  previously  approved 
by  the  Secretary,  the  plan  is  insured  by 
a  private  insurance  carrier  which  is 
licensed  to  operate  this  type  of  plan;  and 


any  dividends  or  similar  credits  due  to 
participation  in  the  plan  are  credited 
against  the  next  premium  falling  due 
under  the  contract; 

(2)  For  SESA  fringe  benefit  plans  other 
than  retirement  plans,  if  the  Secretary 
granted  a  time  extension  after  October 
1, 1983,  to  the  existing  approval  of  such 

a  plan,  the  plan  may  continue  in  effect 
until  such  time  as  it  is  comparable  in 
cost  to  fringe  benefit  plans  available  to 
other  similarly  employed  employees  of 
the  State  of  the  condition  that  there  are 
no  benefit  improvements.  At  such  time 
as  the  cost  of  this  fiinge  benefit  plan  is 
equivalent  to  the  cost  of  plans  available 
to  other  similarly  employed  State 
employees,  the  time  extension  will  cease 
and  the  cited  requirements  of  OMB 
Circular  A-87  will  apply;  and 

(3)  Time  extensions  granted  relative  to 
paragraph  (f)(2)  of  this  section  require  a 
signed  statement  by  the  State  agency 
Administrator  that  there  have  been  no 
benefit  improvements  under  the 
extension  and  that  the  plan(s)  is  (are) 
not  consistent  with  those  available  to 
other  similarly  employed  State 
employees,  for  each  year  of  the 
extension.  Documentation  supporting 
the  affidavit  shall  be  maintained  for 
audit  purposes. 

(h)  Program  income.  As  provided  in  29 
CFR  97.25(c).  costs  incurred  in 
generating  program  income  may  be 
deducted  from  gross  income  to 
determine  program  income.  As  provided 
in  29  CFR  97.25(g)(2),  program  income 
may  be  added  to  Federal  funds  and  used 
for  purposes  authorized  by  the  terms  of 
the  award. 

(i)  Equipment.  The  requirements  of  29 
CFR  97.32.  which  pertains  to  equipment, 
applies  to  equipment  acquired  with  TAA 
funds  under  both  the  present  agreement 
and  under  previous  agreements  between 
the  State  and  the  Secretary  pursuant  to 
§  617.59  of  this  part. 

(j)  Monitoring  and  reporting  program 
performance.  The  Department  shall 
issue  instructions  setting  out  the  content 
and  frequency  of  program  performance 
reports  required  from  the  States  in  lieu 
of  those  required  by  29  CFR  97.40(b)(1). 

20.  Section  617.67  is  added  to  read  as 
follows: 

§  6 1 7.67    Transition  procedures  for  the 
1988  Amendments. 

The  provisions  of  Part  3  of  Subtitle  D 
of  Title  I  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the 
"OCTA"),  Pub.  L.  100-418.  approved  on 
August  23, 1988,  made  material  changes 
in  the  TAA  Program  for  workers  that  are 
reflected  in  the  amended  regulations 
published  with  this  new  section  on 
transition  guidelines  for  the  1988 
Amendments.  States  and  cooperating 


State  agencies  shall  be  guided  by  the 
following  paragraphs  of  this  section  in 
the  transition  to  the  TAA  Program  as 
modified  by  the  1988  Amendments  and 
reflected  in  the  preceding  provisions 
issued  by  the  Department. 

(a)  Oil  and  gas  workers — prospective. 
Workers  of  firms  or  appropriate 
subdivisions  of  firms  engaged  in 
exploration  or  drilling  for  oil  or  natural 
gas  are  newly  covered  under  the  TAA 
Program  by  an  amendment  to  section 

222  of  the  Trade  Act  of  1974.  This  is  a 
permanent  change  in  the  Act  having 
prospective  effect,  and  became  effective 
on  August  23, 1988.  Oil  and  gas  workers 
covered  by  a  certification  issued 
pursuant  to  section  223  of  the  Act  and 
the  regulations  at  29  CFR  Part  90  shall 
be  entitled  to  basic  and  additional  TRA 
and  other  TAA  Program  benefits  on 
precisely  the  same  terms  and  conditions 
as  apply  to  other  workers  covered  by 
other  certifications  and  which  are 
specifically  set  forth  in  this  amended 
Part  617  and  in  operating  instructions 
issued  by  the  Department. 

(b)  Oil  and  gas  workers — retroactive. 
Oil  and  gas  workers  referred  to  in 
paragraph  (a)  of  this  section,  who  were 
separated  from  adversely  affected 
employment  after  September  30. 1985. 
are  covered  retroactively  under  section 
1421(a)(1)(B)  of  the  OTCA.  if  they  are 
covered  by  a  certification  issued 
pursuant  to  section  223  of  the  Act  which 
is  in  response  to  a  petition  filed  in  the 
Office  of  Trade  Adjustment  Assistance 
on  or  before  November  18, 1988. 
Administration  of  TAA  Program 
benefits  to  those  woriiers  shall  be  on 
precisely  the  same  terms  and  conditions 
as  apply  to  other  workers  covered  by 
other  certifications,  except  that  the 
limitations  of  the  impact  date  provisions 
of  section  223(b)  and  the  60-day 
preclusions  in  section  231(a)  may  not  be 
applied  to  these  workers. 

(c)  Benefit  information  to  workers.  (1) 
An  amendment  to  section  225  of  the  Act 
requires  individualized  and  published 
notices  to  workers  covered  by 
certifications  issued  pursuant  to  section 

223  of  the  Act.  This  amendment  became 
effective  as  a  requirement  on  September 
22. 1988.  and  is  applicable  to  all 
certifications  issued  on  and  after  that 
date.  Individualized  notices  and 
published  notices  shall  contain  the 
information  specifically  set  forth  in  this 
amended  Part  617  and  in  operating 
instructions  issued  by  the  Department. 

(2)  Amended  sections  239(f)  of  the  Act 
requires  cooperating  State  agencies  to 
furnish  four  discrete  items  of 
information  and  advice  to  individuals 
about  TAA  Program  benefits, 
commencing  with  such  advice  and 
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information  to  every  individual  who 
applies  for  unemployment  insurance 
under  the  State's  unemployment 
compensation  law.  See  §  617.4(e).  This 
amendment  became  effective  on  August 
23, 1988.  Information  and  advice 
required  by  amended  section  239(f)  shall 
be  provided  in  accordance  with  this 
amended  Part  617  and  operating 
instructions  issued  by  the  Department. 

(d)  Training  and  eligibility 
requirements  for  TRA.  Effective  on 
November  21, 1988,  in  general, 
enrollment  and  participation  in.  or 
satisfactory  completion  of,  a  training 
program  approved  under  section 
236(a)(1)  of  the  Act  is  required  as  a 
condition  of  entitlement  to  basic  TRA. 
Amendments  to  sections  231(a)(5), 
231(b),  and  231(c)  of  the  Act  incorporate 
this  new  requirement,  replacing  the  job 
search  program  requirement  which 
remains  in  effect  through  November  20, 
1988.  Continuation  of  the  job  search 
program  requirement  through  November 
20, 1988,  and  institution  of  the  training 
program  requirement  on  and  after 
November  21, 1988,  is  required  of  all 
applicants  for  basic  TRA. 

(e)  Eligibility  period  for  basic  TRA. 
(1)  Effective  on  August  23, 1988,  with 
respect  to  total  qualifying  separations 
which  occur  on  or  after  that  date,  the 
eligibility  period  for  basic  TRA  is 
changed  from  the  prior  law.  Prior  to  the 
OTCA  amendments,  section  233(a)(2) 
provided  that  the  eligibility  period  for  an 
individual  was  the  104-week  period  that 
immediately  (pllowed  the  week  with 
respect  to  which  the  individual  first 
exhausted  all  rights  to  regular  benefits 
after  the  individual's  first  qualifying 
separation,  and  this  prescription  of  the 
eligibility  period  continues  to  apply  to 
all  qualifying  separations  that  occurred 
prior  to  Au^st  23. 1988.  even  though  the 
determination  on  an  initial  application 
for  TRA  is  made  after  August  23. 1988. 
The  new  eligibility  period  is  the  104- 
week  period  that  immediately  follows 
the  week  in  which  a  total  qualifying 
separation  occurs,  and  applies  to  all 
qualifying  separations  that  occur  on  and 
after  August  23. 1988,  although  an 
eligibility  period  may  be  established  for 
an  individual  only  if  the  qualifying 
separation  is  a  total  separation  as 
defined  in  §  617.3(11).  and  in  operating 
instructions  issued  by  the  Department. 

(2)  The  major  significance  of  the 
change  in  section  233(a)(2)  is  that,  on 
and  after  August  23, 1988,  it  applies  to 
the  "most  recent"  total  qualifying 
separation.  This  means  that,  after  the 
first  qualifying  separation  (first  total 
qualifying  separation  on  and  after 
August  23, 1988),  with  each  subsequent 
total  qualifying  separation  of  an 


individual  under  the  same  certification 
the  individual's  eligibility  period  must 
be  redetermined  as  the  104-week  period 
that  immediately  follows  the  week  in 
which  such  subsequent  separation 
occurred.  With  this  provision,  there  will 
be  a  lengthy  transition  period,  lasting 
until  the  last  certification  expires  that 
has  an  impact  date  that  precedes  August 
23, 1988. 

(3)  Section  1430(g)  of  the  OTCA 
requires,  in  effect,  that  the  new 
eligibility  period  not  be  applied  with 
respect  to  a  total  qualifying  separation 
occurring  on  or  after  August  23, 1988,  if 
as  a  result  of  applying  the  new  eligibility 
period  the  individual  would  have  a 
shorter  period  of  eligibility  than  the 
eligibility  period  established  under  the 
prior  law  on  the  basis  of  a  first 
qualifying  separation  which  occurred 
before  August  23. 1988.  Therefore,  for 
every  individual  who  has  a  total 
qualifying  separation  on  or  after  August 
23. 1988,  and  is  determined  to  be 
covered  by  a  certification  with  an 
impact  date  that  precedes  August  23, 
1988,  it  must  be  found  and  determined 
whether  the  individual  had  a  first 
qualifying  separation  before  August  23, 
1988,  which  is  covered  by  the  same 
certification.  If  the  individual  had  a  first 
qualifying  separation  before  August  23, 
1988,  it  must  be  determined  what  the 
individual's  eligibility  period  is  based 
upon  the  prior  law,  and  what  the 
individual's  eligibility  period  is  based  on 
the  amended  law  and  the  total 
qualifying  separation  occurring  on  or 
after  August  23, 1988.  Only  if  the  new 
eligibility  period  ends  on  a  date  later 
than  the  old  eligibility  period  may  the 
new  eligibility  period  be  applied  to  the 
individual,  and  in  that  event  it  must  be 
applied. 

(4)  Computation  of  the  weekly  and 
maximum  amounts  of  basic  TRA  do  not 
change  under  the  1988  Amendments  in 
the  OTCA.  They  must  continue  to  be 
based  upon  the  first  benefit  period 
which  is  related  to  the  first  qualifying 
separation  or,  on  and  after  August  23, 
1988,  the  first  total  qualifying  separation. 
Therefore,  upon  the  occurrence  of  a 
second  or  subsequent  total  qualifying 
separation  on  or  after  August  23, 1988, 
the  individual's  eligibiUty  period  will 
move  to  104  weeks  after  the  week  of 
such  second  or  subsequent  total 
qualifying  separation  (unless  precluded 
by  section  1430(g)  of  the  OTCA).  but  no 
change  will  be  made  in  the  weekly  or 
maximum  amounts  of  basic  TRA  as 
computed  in  relation  to  the  first 
qualifying  separation  or,  on  and  after 
August  23, 1988.  the  first  total  qualifying 
separation.  Consequently,  for  every 
individual  who  files  an  initial  claim  for 


basic  TRA  on  or  after  August  23. 1988.  it 
must  be  determined  whether  the 
individual's  most  recent  separation 
within  the  certification  period  of  the 
certification  under  which  the  individual 
is  determined  to  be  covered  is  a 
qualifying  separation  which  occurred 
prior  to  August  23. 1988.  or  is  a  total 
qualifying  separation  which  occurred  on 
or  after  August  23, 1988,  and  it  must  be 
found  and  determined  whether  the 
individual  had  an  earlier  separation 
within  the  certification  period  of  the 
same  certification  which  was  a  first 
qualifying  separation  before  August  23, 
1988,  or  was  a  first  total  qualifying 
separation  on  or  after  August  23, 1988. 
For  the  purpose  of  computing  the  weekly 
and  maximum  amounts  of  basic  TRA  for 
an  individual,  it  is  not  material  whether 
such  first  qualifying  separation  occurred 
before,  on.  or  after  August  23, 1988. 

(f)  Eligibility  period  for  additional 
TRA.  One  technical  and  one  conforming 
change  are  made  by  the  OTCA  in 
section  233  (a)(3)  of  the  Act.  but  have  no 
effect  on  the  26-week  eligibility  period 
for  additional  TRA  as  the  statute  has 
been  interpreted  and  applied  in  the  past. 
Therefore,  the  26-week  eligibility  period 
begins  with  the  first  week  of  training  if 
the  training  begins  after  exhaustion  of 
basic  TRA.  Further,  if  the  training  begins 
before  approval  is  obtained  under 
section  236(a)(1)  and  this  Part  617.  the 
26-week  eligibility  period  begins  with 
the  week  in  which  the  determination  of 
approval  is  issued,  if  there  is  any 
scheduled  training  session  in  that  tapek 
after  the  date  of  the  determination.* 

(g)  Eligibility  for  TRA  during  breaks 
in  training.  (1)  A  new  subsection  (f)  of 
the  section  233.  added  by  the  OTCA. 
provides  for  payment  of  TRA  during 
scheduled  breaks  in  a  training  program, 
provided  three  conditions  are  met  as 
expressed  in  subsection  (f)  and  this 
amended  Part  617  and  in  operating 
instructions  issued  by  the  Department 
By  making  this  provision  applicable  to 
basic  TRA  as  well  as  additional  TRA, 
subsection  (f)  changes  the  prior  law  for 
both.  Previously,  basic  TRA  was 
payable  during  training  breaks,  but 
additional  TRA  was  payable  solely  with 
respect  to  weeks  of  training.  However, 
now,  as  under  the  prior  law,  weeks 
when  TRA  is  not  payable  because  of 
this  break  provision  will  still  count 
against  the  eligibility  periods  for  both 
basic  and  additional  TRA. 

(2)  New  subsection  (f)  took  effect  on 
August  23, 1988,  and  applies  to  all 
breaks  in  training  which  begin  on  or 
after  that  date.  Although  the  training  to 
which  this  break  provision  appUes  must 
have  been  approved  under  section 
232(a)(1),  it  is  not  material  whether  the 


X 
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training  was  approved  before  or  after 
the  OTCA  amendments  to  section  236, 
or  whether  the  training  was  approved  or 
is  approvable  under  amended  section 
236. 

(h)  Retroactive  eligibility  for  TRA. 
Effective  on  August  23, 1988,  section 
1425(b)  of  the  OTCA  provides  for  an 
open-ended  waiver  of  the  time  limit  in 
section  233(a)(2)  on  the  eligibility  period 
for  basic  TRA,  and  the  210-day  time 
limit  in  section  233(b)  on  filing  a  bona 
fide  application  for  training  in  order  to 
qualify  for  additional  TRA.  This  waiver 
provision  applies  solely  to  workers  who 
experienced  a  total  qualifying 
separation  in  the  period  which  began  on 
August  13, 1981  and  ended  on  April  7, 
1986.  Other  conditions  must  be  met  that 
are  specified  in  section  1425(b)  and  in 
this  amended  Part  617  and  in  operating 
instructions  issued  by  the  Department. 
Altogether,  nine  conditions  must  be  met 
for  workers  to  obtain  TRA  payments 
under  this  special  provision.  Further, 
this  special  provision  applies  solely  to 
weeks  which  begin  after  August  23. 
1988;  no  retroactive  payments  may  be 
made  under  this  special  provision. 
Finally,  only  the  two,  specific  time 
limitations  are  waived,  and  all  other 
requirements  of  the  prior  and  amended 
law  apply,  including  the  first  qualifying 
separation  rule  applicable  to 
separations  occurring  before  August  23, 
1988  (relating  to  computation  of  the 
weekly  and  maximum  amounts  of  basic 
TRA  payable)  and  the  26-week 
eligibility  period  for  additional  TRA  and 
the  break  provision  of  new  section 
233(f). 

(i)  Training  for  adversely  affected 
workers.  Extensive  amendments  to 
section  236  are  made  in  the  OTCA 
which,  except  for  some  technical  and 
conforming  changes  that  take  effect  on 
November  21, 1988,  all  became  effective 
on  August  23, 1988.  These  changes  must 
be  effectuated  according  to  their  terms 
and  in  accordance  with  this  amended 
Part  617  and  operating  instructions 
issued  by  the  Department. 

(j)  Agreements  with  States.  Section 
239  also  was  amended  by  the  OTCA,  to 
require  new  terms  and  conditions  in  the 
section  239  agreements.  This  requires 
new  agreements  to  be  executed  between 
the  States  and  the  Secretary  of  Labor, 
and  gives  new  emphasis  to  the 
contractual  nature  of  the  obligations 
entered  into  by  the  States  to  administer 
the  TAA  Program  in  strict  accordance 
with  the  Act  and  the  regulations  and 
operating  instructions  issued  by  the 
Department. 

(k)  Other  Other  matters  covered  by 
the  OTCA  amendments,  as  well  as  the 
matters  discussed  in  the  preceding 
paragraphs  of  this  section,  shall,  to  the 


extent  that  the  States  may  be  involved 
in  their  implementation,  be  effectuated 
in  strict  accordance  with  the  Act  and 
the  regulations  and  operating 
instructions  issued  by  the  Department. 

Appendix  A  to  Part  617— Standard  for 
Claim  Filing,  Claimant  Reporting,  |ob 
Finding,  and  Employment  Services 

Employment  Security  Manual  (Part  V. 
Sections  5000-5004) 

5000-5099    Claims  Filing 

*  5000-5004    Claim  Filing.  Claimant 

Reporting,  fob  Finding  and  Employment 

Services 
5000    Standard  for  Claim  Filing,  Claimant 

Reporting,  Job  Finding,  and  Employment 

Services 

A.  Federal  law  requirements.  Section 
3304(a)(l}  of  the  Federal  Unemployment  Tax 
Act  and  section  303(a](2]  of  the  Social 
Security  Act  require  that  a  State  law  provide 
for: 

"Payment  of  unemployment  compensation 
solely  through  public  employment  offices  or 
such  other  agencies  as  the  Secretary  may 
approve." 

Section  3304(a)(4)  of  the  Federal 
Unemployment  'Tax  Act  and  section  303(a](5] 
of  the  Social  Security  Act  require  that  a  State 
law  provide  for. 

"Expenditure  of  all  money  withdrawn  from 
an  unemployment  fund  of  such  State,  in  the 
payment  of  unemployment 
compensation  *  *  *." 

Section  303(a)(1)  of  the  Social  Security  Act 
requires  that  die  State  law  provide  for 

"Such  methods  of  administration  *  *  *  as 
are  found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due." 

B.  Secretary's  interpretation  of  federal  law 
requirements. 

1.  The  Secretary  interprets  section 
3304(a)(1)  of  the  Federal  Unemployment  Tax 
Act  and  section  303(a)(2)  of  the  Social 
Security  Act  to  require  that  a  State  law 
provide  for  payment  of  unemployment 
compensation  solely  through  public 
employment  offices  or  claims  offices 
administered  by  the  State  employment 
security  agency  if  such  agency  provides  for 
such  coordination  in  the  operations  of  its 
public  employment  offices  and  claims  offices 
as  will  insure  (a)  the  payment  of  benefits  only 
to  individuals  who  are  unemployed  and  who 
are  able  to  work  and  available  for  work,  and 
(b)  that  individuals  claiming  unemployment 
compensation  (claimants)  are  afforded  such 
placement  and  other  employment  services  as 
are  necessary  and  appropriate  to  return  them 
to  suitable  work  as  soon  as  possible. 

2.  The  Secretary  interprets  all  the  above 
sections  to  require  that  a  State  law  provide 
for 

a.  Such  contact  by  claimants  with  public 
employment  offices  or  claims  offices  or  t>oth, 
(1)  as  will  reasonably  insure  the  payment  of 
unemployment  compensation  only  to 
individuals  who  are  unemployed  and  who  are 
able  to  work  and  available  for  work,  and  (2) 
that  claimants  are  afforded  such  placement 
and  other  employment  services  as  are 
necessary  and  appropriate  to  facilitate  their 


return  to  suitable  work  as  soon  as  possibU: 
and 

b.  Methods  of  administration  which  do  not 
unreasonably  limit  the  opportunity  of 
individuals  to  establish  their  right  to 
unemployment  compensation  due  under  such 
State  law. 
5001    Claim  Filing  and  Claimant  Reporting 

Requirements  Designed  to  Satisfy 

Secretary's  Interpretation 
A.  Claim  filing — total  or  part-total 
unemployment 

1.  Individuals  claiming  unemployment 
compensation  for  total  or  pari-total 
unemployment  are  required  to  file  a  claim 
weekly  or  biweekly,  in  person  or  by  mail,  at  a 
public  employment  office  or  a  claims  office 
(these  terms  include  offices  at  itinerant 
points)  as  set  forth  below. 

2.  Except  as  provided  in  paragraph  3,  a 
claimant  is  required  to  file  in  person: 

a.  His  new  claim  with  respect  to  a  benefit 
year,  or  his  continued  claim  for  a  waiting 
week  or  for  his  first  compensable  week  of 
unemployment  in  such  yean  and 

b.  Any  other  claim,  when  requested  to  do 
so  by  the  claims  personnel  at  the  office  at 
which  he  files  his  claim(8]  because  questions 
about  his  right  to  benefits  are  raised  by 
circumstances  such  as  the  following: 

(1)  The  conditions  or  circumstances  of  his 
separation  from  employment; 

(2)  The  claimant's  answers  to  questions  on 
mail  claim(8)  indicate  that  he  may  be  unable 
to  wori(  or  that  there  may  l>e  undue 
restrictions  on  his  availability  for  work  or 
that  his  search  for  work  may  be  inadequate 
or  that  he  may  be  disqualified; 

(3)  The  claimant's  answers  to  questions  on 
mail  claims  create  uncertainty  about  his 
credibility  or  indicate  a  lack  of  understanding 
of  the  applicable  requirements;  or 

(4)  The  claimant's  record  shows  that  he  has 
previously  filed  a  fraudulent  claim. 

In  such  circumstances,  the  claimant  is 
required  to  continue  to  file  claims  in  person 
each  week  (or  biweekly)  until  the  State 
agency  determines  that  filing  claims  in 
person  is  no  longer  required  for  the  resolution 
of  such  questions. 

3.  A  claimant  must  be  permitted  to  file  a 
claim  by  mail  in  any  of  the  following 
circumstances: 

a.  He  is  located  in  an  area  requiring  the 
expenditure  of  an  unreasonable  amount  of 
time  or  money  in  traveling  to  the  nearest 
facility  established  by  the  State  agency  for 
filing  claims  in  person; 

b.  Conditions  make  it  impracticable  for  the 
agency  to  take  claims  in  person; 

c.  He  has  returned  to  full-time  work  on  or 
before  the  scheduled  date  for  his  filing  a 
claim,  unless  the  agency  makes  provision  for 
in-person  filing  at  a  time  and  place  that  does 
not  interferfe  with  his  employment; 

d.  The  agency  finds  that  he  has  good  cause 
for  failing  to  file  a  claim  in  person. 

4.  A  claimant  who  has  l>een  receiving 
benefits  for  partial  unemployment  may 
continue  to  file  claims  as  if  he  were  a 
partially  unemployed  worker  for  the  first  four 
consecutive  weeks  of  total  or  pari-total 
unemployment  immediatley  following  his 
period  of  partial  imemployment  so  long  as  he 
remains  attached  to  his  regular  employer. 
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B.  Claim  filing— partial  unemployment. 
Each  individual  claiming  unetiployment 
compensation  for  a  week  (or  other  claim 
period]  during  which,  because  of  lack  of 
work,  he  is  working  less  than  his  normal 
customary  full-time  hours  for  his  regular 
employer  and  is  earning  less  than  the 
earnings  limit  provided  in  the  State  law.  shall 
not  be  required  to  file  a  claim  for  such  week 
or  other  claim  period  earlier  than  2  weeks 
from  the  date  that  wages  are  paid  for  such 
claim  period  or.  if  a  low  earnings  report  is 
required  by  the  S'.ate  law.  from  the  date  the 
employer  furnished  such  report  to  the 
individual.  State  agencies  may  permit  claims 
for  partial  unemployment  to  be  filed  either  in 
person  or  by  mail,  except  that  in  the 
circumstances  set  forth  in  section  A3,  filing 
by  mail  must  be  permitted,  and  in  the 
circumstances  set  forth  in  section  A2b,  filing 
in  person  may  be  required. 
5002    Requirement  for  Job  Finding. 
Placement,  and  Other  Employment 
Sen-ices  Designed  to  Satisfy  Secretary's 
Interpretation 

A.  Claims  personnel  are  required  to  assure 
that  each  claimant  is  doing  what  a 
reasonable  individual  in  his  circumstances 
would  do  to  obtain  suitable  work. 

B.  In  the  discretion  of  the  State  agency: 

1.  The  claims  personnel  are  required  to  give 
each  claimant  such  necessary  and 
appropriate  assistance  as  they  reasonably 
can  in  finding  suitable  work  and  at  their 
discretion  determine  when  more  complete 
placement  and  employment  services  are 
necessary  and  appropriate  for  a  claimant; 
and  if  they  determine  more  complete  services 
are  necessary  and  appropriate,  the  claims 
personnel  are  to  refer  him  to  employment 
service  personnel  in  the  public  employment 
office  in  which  he  has  been  filing  claim(s),  or, 
if  he  has  been  filing  in  a  claims  office,  in  the 
public  employinent  office  most  accessible  to 
him;  or 

2.  All  placement  and  employment  services 
are  required  to  be  afforded  to  each  claimant 
by  employment  service  personnel  in  the 
public  employment  office  most  accessible  to 
him,  in  which  case  the  claims  personnel  in 
the  offipe  in  which  the  claimant  files  his 
claim  are  to  refer  him  to  the  employment 
service  personnel  when  placement  or  other 
employment  services  are  necessary  and 
appropriate  for  him. 


C.  The  personnel  to  whom  the  State  agency 
assigns  the  responsibilities  outlined  in 
paragraph  B  above  are  required  to  give 
claimants  such  job-finding  assistance, 
placement,  and  other  employment  services  as 
are  necessary  and  appropriate  to  facilitate 
their  return  to  suitable  work  as  soon  as 
possible. 

In  some  circumstances,  no  such  services  or 
only  limited  services  may  be  required.  For 
example,  if  a  claimant  is  on  a  short-term 
temporary  layoff  with  a  fixed  return  date,  the 
only  service  necessary  and  appropriate  to  be 
given  to  him  during  the  period  of  the  layoff  is 
a  referral  to  suitable  temporary  work  if  such 
work  is  being  performed  in  the  labor  market 
area. 

Similarly,  claimants  whose  unemployment 
is  caused  by  a  labor  dispute  presumably  will 
return  to  work  with  their  employer  as  soon  as 
the  labor  dispute  is  settled.  They  generally  do 
not  need  services,  nor  do  individuals  in 
occupations  where  placement  customarily  is 
made  by  other  nqnfee  charging  placement 
facilities  such'as, unions  and  professional 
associations. 

Claimants  who  fall  wrthin  the  classes 
which  ordinarily  would  require  limited 
services  or  no  services  shall,  if  they  request 
placement  and  employment  services,  be 
afforded  such  services  as  are  necessary  and 
appropriate  for  them  to  obtain  suitable  work 
or  to  achieve  their  reasonable  employment 
goals. 

On  the  other  hand,  a  claimant  who  is 
permanently  separated  from  his  job  is  likely 
to  require  some  services.  He  may  need  only 
some  direction  in  how  to  get  a  job;  he  may 
need  placement  services  if  he  is  in  an 
occupation  for  which  there  is  some  demand 
in  the  labor  market  area;  if  his  occupation  is 
outdated,  he  may  require  counseling  and 
referral  to  a  suitable  training  course.  The 
extent  and  character  of  the  services  to  be 
given  any  particular  claimant  may  change 
with  the  length  of  his  unemployment  and 
depend  not  only  on  his  own  circumstances 
and  conditions,  but  also  on  the  condition  of 
the  labor  market  in  the  area. 

D.  Claimants  are  required  to  report  to 
employment  service  personnel,  as  directed, 
but  such  personnel  and  the  claims  personnel 
are  required  to  so  arrange  and  coordinate  the 
contacts  required  of  a  claimant  as  not  to 


place  an  unreasonable  burden  on  him  or 
unreasonably  limit  his  opportunity  to 
establish  his  rights  to  compensation.  As  a 
general  rule,  a  claimant  is  not  required  to 
contact  in  person  claims  personnel  or 
employment  service  personnel  more 
frequently  than  once  a  week,  unless  he  is 
directed  to  report  more  frequently  for  a 
specific  service  such  as  referral  to  a  job  or  a 
training  course  or  counseling  which  cannot 
be  completed  in  one  visit. 

E.  Employment  service  personnel  are 
required  to  report  promptly  to  claims 
personnel  in  the  office  in  which  the  claimant 
files  his  claim(s]:  (1)  His  failure  to  apply  for 
or  accept  work  to  which  he  was  referred  by 
such  personnel  or  when  known,  by  any  other 
nonfee-charging  placement  facility  such  as  a 
union  or  a  professional  association;  and  (2) 
any  information  which  becomes  available  to 
it  that  may  have  a  bearing  on  the  claimant's 
ability  to  work  or  availability  for  work,  or  on 
the  suitability  of  work  to  which  he  was 
referred  or  which  was  offered  to  him. 
5004    Evaluation  of  Alternative  State 
Provisions. 

If  the  State  law  provisions  do  not  conform 
to  the  "suggested  State  law  requirements"  set 
forth  in  sections  5001  and  5002,  but  the  State 
law  contains  alternative  provisions,  the 
Manpower  Administrator,  in  collaboration 
with  the  State  agency,  will  study  the  actual  or 
anticipated  effect  of  the  alternative 
provisions.  If  the  Manpower  Administrator 
concludes  that  the  alternative  provisions 
satisfy  the  requirements  of  the  Federal  law  as 
construed  by  the  Secretary  (see  section  5000 
B)  he  will  so  notify  the  State  agency.  If  he 
does  not  so  conclude,  he  will  submit  the 
matter  to  the  Secretary.  If  the  Secretary 
concludes  that  the  alternative  provisions 
satisfy  such  requirements,  the  State  agency 
will  be  so  notified.  If  the  Secretary  concludes 
that  there  is  a  question  as  to  whether  the 
alternative  provisions  satisfy  such 
requirements,  the  State  agency  will  be 
advised  that  unless  the  State  law  provisions 
are  appropriately  revised,  a  notice  of  hearing 
will  be  issued  as  required  by  the  Code  of 
Federal  Regulations,  title  20,  section  601.3. 

[FR  Doc.  88-27400  Filed  11-29-^8;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  53 

Federal  Acquisition  Regulation  (FAR); 
Standard  Forms  294  and  295 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA],  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Standard  Forms 
294  and  295. 

Comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  30, 1989,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW.. 
Room  4041,  Washington,  DC  20405. 

Please  cite  FAR  Case  88-60  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041,  GS  Building,  Washington, 
DC  20405.  (202)  523-^755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  requirement  for  agencies  to 
collect  subcontracting  data  from  prime 
contractors  originated  in  October  1978 
with  the  enactment  of  Pub.  L.  95-507. 
This  public  law  requires  that  all 


contractors,  with  the  exception  of  small 
businesses,  who  receive  a  Federal  prime 
contract  or  subcontract  over  $500,000  ($1 
million  for  construction)  that  has 
subcontracting  opportunities,  include  a 
plan  for  subcontracting  with  small  and 
small  disadvantaged  businesses. 
Following  the  enactment  of  Pub.  L  95- 
507,  Standard  Form  294.  Subcontracting 
Report  for  Individual  Contracts,  and 
Standard  Form  295.  Summary 
Subcontract  Report,  were  developed  to 
serve  as  the  standard  Govemmentwide 
data  collection  forms  to  monitor  a  prime 
contractor's  subcontracting  program. 

Major  changes  to  the  forms  delete  the 
breakout  of  indirect  subcontract  awards, 
which  are  funded  by  indirect  cost  pools, 
on  the  SF  294  for  civilian  agencies.  The 
DoD  still  requires  data  on  these  awards. 
The  SF  295  need  only  be  submitted 
annually  for  civilian  agencies  as 
opposed  to  present  quarterly 
submission.  However,  the  DoD  still 
requires  quarterly  submissions  of  this 
data. 

The  changes  proposed  by  the  DoD  are 
to  collect  data  on  awards  to  Historically 
Black  Colleges  and  Universities 
(HBCU's)/Minority  Institutions  (Mi's) 
both  in  subcontract  dollars  and  all 
noncontractual  monetary  and 
nonmonetary  support  given  by  prime 
contractors.  Noncontractual  support  can 
be  equipment,  real  property, 
scholarships,  etc.  The  DoD  also 
proposes  that  the  distribution  of  the 
report  be  revised  to  require  separate 
reports  for  each  DoD  component  from 
prime  contractors  for  construction  and 
jelated  maintenance  and  repair  services. 
•"^The  original  report  is  to  be  submitted  to 
each  DoD  component  as  opposed  to  the 
previous  requirement  to  submit  it  to  the 
Office  of  the  Deputy  Secretary  of 
Defense,  Attn:  Director  of  Small  and 
Disadvantaged  Business  Utilization.  The 
Pentagon,  Washington,  DC  20301-3061. 


Copies  of  the  proposed  revised 
standard  forms  may  be  obtained  from 
the  FAR  Secretariat 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  does  not  apply 
because  the  requirement  for  submission 
of  the  SFs  294  and  295  does  not  apply  to 
small  businesses. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements. 
Accordingly,  revised  burden  estimates 
for  OMB  Clearance  Numbers  9000-0006 
and  9000-0007  are  being  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  44  U.S.C.  3501,  et  scq. 
Public  comments  concerning  the  two 
requests  will  be  invited  through 
subsequent  Federal  Register  notices. 

List  of  Subjects  in  48  CFR  Part  53 

Government  procurement. 

Dated:  November  22, 1988. 

Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  53  be  amended  as  set  forth  below: 

PART  53— FORMS 

1.  The  authority  citation  for  48  CFR 
Part  53  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U  S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

53.219    lAmended] 

2.  Section  53,219  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "(REV.  10/83)"  and  insf.-ting  in 
their  place  the  words  "(REV.  11/88)". 
[PR  Doc.  88-27552  Filed  11-29-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDoclcet  No.  88-NM-142-AD] 

Airworttiiness  Directives;  Airbus 
Industries  Models  A300  and  A310; 
Boeing  Models  707. 720,  727,  737, 747, 
757,  and  767;  British  Aerospace 
Models  BAe  146  and  BAC  1-11;  Fokker 
Model  F28;  Lockheed  Model  L-1011; 
and  McDonnell  Douglas  Models  DC-8, 
DC-9  (Includes  Models  DC-9-80  Series 
and  MD-88),  and  DC-10/KC-10  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
aiiTvorthiness  directive  (AD),  applicable 
to  certain  transport  category  airplanes, 
which  would  require  the  installation  of  a 
visual  annunciation  of  the  loss  of 
electrical  power  to  the  takeoff  warning 
system  installed  on  the  airplane  which 
would  not  require  action  by  the  flight 
crew  to  display  the  annunciation.  This 
proposal  is  prompted  by  an  accident 
where  electrical  power  was  lost  to  the 
takeoff  warning  system  and  the  flight 
crew  was  not  aware  of  it.  This 
condition,  if  not  corrected,  could  result 
in  takeoff  of  an  airplane  in  an  unsafe 
tdkeoff  configuration. 

DATES:  Comments  must  be  received  no 
later  than  February  21, 1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
1 42-AB.  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  9816a 
FOR  FURTHER  INFORMATION  CONTACr. 
Mr.  Richard  S.  Saul,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130L,  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806: 
telephone  (213)  988-5342. 
SUP^EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rale  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulator^'  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 


conununicadons  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  riile.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-J^M-142-AD,  17900  Pacific 
Highway  South,  C-88966,  Seattle, 
Washington  98168. 

Discussion:  Investigation  of  an 
accident  that  occurred  shortly  after 
taking  off,  involving  a  McDormell 
Douglas  DC-9-82  series  airplane, 
revealed  that  the  airplane  was  not 
configured  properly  for  takeoff.  The 
takeoff  warning  system  on  the  airplane, 
which  is  designed  to  alert  the  fiight  crew 
that  the  airplane  is  not  configured 
properly  for  takeoff,  failed  to  provide  a 
warning  of  improper  takeoff 
configuration. 

The  reason  for  this  failure  was 
determined  to  be  loss  of  electrical  power 
to  the  takeoff  warning  system  portion  of 
the  Central  Aural  Warning  System 
(CAWS).  It  was  further  determined  that 
this  loss  of  electrical  power  was  caused 
by  a  failed,  tripped,  or  intentionally 
opened  circuit  breaker.  This  condition,  if 
not  corrected,  could  result  in  takeoff  of 
an  airplane  while  in  an  unsafe 
configuration  for  takeoff. 

As  a  result  of  its  investigation  of  this 
accident,  the  National  Transportation 
Safety  Board  (NTSB)  recommended  that 
the  FAA  require  a  modification  of  Model 
DC-9-80  series  airplanes  that  would 
illuminate  the  existing  CAWS  "fail 
light"  in  the  event  of  a  CAWS  input 
circuit  electrical  power  loss. 

In  response  to  the  preliminary  findings 
as  to  the  cause  of  the  accident,  the  FAA 
established  a  special  team  to  conduct  a 
general  review  of  takeoff  warning 
systems.  The  team  concentrated  its 
review  on  large  turbofan/turbojet 
transport  airplanes  manufactured  by 
Airbus,  Boging.  Lockheed,  and 
McDonnell  Douglas,  since  it  considered 
the  takeoff  warning  systems  on  these 
airplanes  to  be  representative  of  the 
systems  installed  in  the  majority  of 


transport  category  airplanes.  The  review 
noted  that  an  unannounced  electrical 
power  loss  to  the  takeoff  warning 
system  was  not  unique  to  the  Model 
DC-9-82  airplane,  and  most  other 
airplanes  reviewed  by  the  team  were 
equally  susceptible  to  such  failures. 
Accordingly,  the  FAA  has  determined    ' 
that  it  is  necessary  to  expand  the 
NTSB's  recommendation  to  include 
certain  additional  large  turbofan/ 
turbojet  transport  airplanes  certificated 
under  Part  25  of  the  Federal  Aviation 
Regulations  (FAR). 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  these  same  type 
designs,  an  AD  is  proposed  which  would 
require  the  installation  of  a  visual 
warning  which  will  signal  the  loss  of 
primary  electrical  power  to  the  takeoff 
warning  system,  visible  to  the  flight 
crew  without  requiring  flight  crew 
action  to  display  it.  The  FAA  proposes 
that  this  visual  warning  be  installed 
within  12  months  from  the  effective  date 
of  the  final  rule.  This  will  provide 
manufacturers  with  sufficient  time  to 
design  an  installation  and  provide 
service  information,  and  will  provide 
operators  sufficient  time  to  install  the 
visual  warning.  Operators  may  develop 
their  own  takeoff  warning  system 
electrical  power  loss  visual  warning 
installation,  if  they  so  desire. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

h  is  estimated  that  3,699  airplanes  of 
US.  registry  would  be  affected  by  this 
AD.  Some  of  these  airplanes  are 
currently  equipped  with  a  means  of 
providing  a  visual  annunciation  of 
electrical  power  loss  to  the  takeoff       ,- 
warning  system  and  may  not  require 
modification  to  comply  with  this 
proposed  AD.  The  design  alternative 
selected  by  an  operator  wijf  determine 
the  cost  of  complying  with  the 
requirements  of  this  proposed  AD.  The 
hi^est  cost  option  is  expected  to  be  the 
installation  of  a  voltage  sensing  device 
and  a  warning  light.  For  this  option,  it  is 
estimated  that  it  would  take 
approximately  20  manhours  per  airplane 
to  accomplish  the  required  action,  that 
material  cost  would  be  approximately 
$250  per  airplane,  and  that  the  average 
labor  cost  would  be  $40  per  manhour.  It 
is  estimated  that  this  modification  could 
be  incorporated  during  normal  aircraft 
maintenance  with  no  additional  aircraft 
down  time  required.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 


$3,883,950,  if  all  operators  were  to  install 
a  voltage  sensing  device/warning  light 
modification. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordanced  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  ol^ransportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact.  ■ 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  of  the  affected  model  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industries,  Boeing,  British  Aerospace. 
Fokker,  Locklieed,  and  McDonnell 
Douglas:  Applies  to  Airbus  Industries 
Models  A300  and  A310;  Boeing  Models 
707.  720.  727.  737,  747,  757.  and  767: 
British  Aerospace  Models  BAe  146  and 
BAC  1-11;  Fokker  Model  F28;  Lockheed 
Model  L-1011:  and  McDonnell  Douglas 
Models  DC-8.  DC-9  (includes  Model  DC- 
9-80  series  and  Model  MD-88].  and  DC- 
10/KC-lO  series  airplanes,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  an  unannounced  electrical 
power  loss  to  the  takeoff  warning  system  and 
a  subsequent  takeoff  attempt  with  the 


airplane  in  an  unsafe  takeoff  configuration, 
accomplish  the  following: 

A.  for  airplanes  without  a  visual 
annunciation  of  electrical  power  loss  to  the 
takeoff  warning  system:  Within  12  months 
after  the  effective  date  of  this  AD  install  a 
visual  annunciation  of  electrical  power  loss 
to  the  takeoff  warning  system  which  is 
visible  to  the  flight  crew  and  which  does  not 
require  flight  crew  action  to  display  it.  in  a 
manner  approved  by: 

a.  Manager,  Seattle  Aircraft  Certirication 
Office,  FAA,  Northwest  Mountain  Region,  for 
Boeing  series  airplanes:  or 

b.  Manager.  Los  Angeles  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  for  McDonnell  Douglas  and 
Lockheed  airplanes;  or 

c.  Manager,  Standardization  Branch.  ANM- 
113,  FAA  Northwest  Mountain  Region,  for 
Airbus,  British  Aerospace,  and  Fokker  series 
airplanes. 

B.  For  airplanes  currently  equipped  with  a 
means  of  providing  visual  annunciation  of 
electrical  power  loss  to  the  takeoff  warning 
system:  Within  60  days  after  the  effective 
date  of  this  AD.  submit  a  description  of  this 
means  to  the  appropriate  office  specified  in 
paragraph  A.,  above,  for  a  determination  of 
compliance  with  the  requirements  of  this  AD. 

1.  If  the  FAA  determines  that  the  airplane's 
current  means  of  providing  visual 
annunciation  of  electrical  power  loss  to  the 
takeoff  warning  system  is  in  compliance  with 
the  requirements  of  this  AD,  no  further  action 
is  necessary. 

2.  If  the  FAA  determines  that  the  airplane's 
current  means  of  providing  visual 
annunciation  of  electrical  power  loss  to  the 
takeoff  warning  system  is  not  in  compliance 
with  the  requirements  of  this  AD,  within  12 
months  after  the  date  of  the  FAA's  finding, 
modify  the  means  of  providing  visual 
annunciation  of  electrical  power  loss  to  the 
takeotf  warning  system  to  meet  the 
requirements  of  this  AD,  in  a  manner 
approved  by  the  appropriate  office  specified 
in  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region  (for  Boeing 
series  airplanes):  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region  (for  McDonnell  Douglas  or 
Lockheed  series  airplanes);  or  Manager 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region  [for  Airbus, 
British  Aerospace,  or  Fokker  series 
airplanes);  as  appropriate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager  of  the 
appropriate  office  indicated  above. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


Issued  in  Seattle,  Washington,  on 
November  22. 1988. 

Dan«II  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
(FR  Doc.  88-27671  Filed  11-28-88:  2:29  pm) 
BHXmG  COOC  4910-1»-M 


14  CFR  Part  39 

[Docket  No.  88-MM-145-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  DC-8  series 
airplanes,  which  would  require  the 
incorporation  of  horizontal  stabilizer 
position  into  the  existing  takeoff 
configuration  warning  system.  This 
proposal  is  prompted  by  an  FAA  review 
of  large  turbofan/turbojet  transport 
airplanes'  takeoff  configuration  warning 
systems,  which  revealed  that  the 
horizontal  stabilizer  position  was  not 
monitored  by  the  Model  DC-8  takeoff 
warning  system.  This  condition,  if  not 
corrected,  could  lead  to  an  airplane 
taking  off  in  the  wTong  takeoff 
configuration. 

DATES:  Comments  must  be  received  no 
later  than  January  23. 1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
145-AD,  17900  Pacific  Highway  South. 
C-68966.  Seattle,  Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  S.  Saul,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  E.  Spring 
Street,  Long  Beach,  California  90806: 
telephone  (213)  988-5342. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
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the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  8ft-NM-145-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle,  . 
Washington  98168. 

Discussion:  Investigation  of  an 
accident  that  occurred  shortly  after 
takeoff,  involving  a  jet  transport 
airplane,  revealed  that  the  airplane  was 
not  configured  properly  for  takeoff.  This 
prompted  the  FAA  to  establish  a  special 
FAA  team  to  conduct  a  general  review 
of  takeoff  configuration  warning 
systems  installed  in  large  turbofan/ 
t  irbojet  transport  airplanes.  All  of  the 
systems  reviewed,  except  that  of  the 
McDonnell  Douglas  Model  DC-8  series 
airplanes,  were  equipped  to  monitor  all 
of  the  inputs  necessary  to  establish  a 
correct  takeoff  configuration  for  the 
airplane.  The  Model  DC-8  series 
airplanes  were  not  equipped  to  monitor 
the  horizontal  stabilizer  position  in  the 
takeoff  warning  system.  This  condition, 
if  not  corrected,  could  allow  a  takeoff 
attempt  with  the  airplane's  horizontal 
stabilizer  in  the  wrong  position,  and  no 
warning  to  the  flight  crew.  Further,  an 
incorrect  stabiHzer  position  could  lead 
to  difficulties  in  rotational  control:  early, 
unexpected  self-rotation,  heavy 
rotational  forces,  or  inability  to  rotate. 

The  team  also  reviewed  accidents  in 
the  worldwide  jet  fleet  which  have 
involved  incorrect  takeoff  configuration. 
This  review  indicated  that  Model  DC-8 
airplanes  were  involved  in  3  of  the  12 
accidents  of  this  type  which  occurred 
between  1958  and  1987.  The  cause  of  all 
three  accidents  was  determined  to  be 
due  to  improper  horizontal  stabilizer 


position.  Because  of  the 
disproportionate  number  of  takeoff 
accidents  that  have  occurred  involving 
Model  DC-8  airplanes  as  a  result  of  a 
horizontal  stabilizer  out-of-trim 
condition,  the  team  recommended,  and 
the  FAA  has  determined,  that  the  Model 
DC-8  takeoff  warning  system  must  be 
modified  to  incorporate  horizontal 
stabilizer  position. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
require  modification  of  the  Model  DC-8 
takeoff  warning  system  to  incorporate 
horizontal  stabilizer  position  into  the 
existing  design.  The  FAA  proposes  that 
the  modification  be  incorporated  within 
12  months  from  the  effective  date  of  the 
final  rule. 

There  are  approximately  349  Model 
DC-8  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  141  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
250  manhours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  m^hour.  The  material  cost  is 
estimated  to  be  approximately  $70,000 
per  airplane  (this  figure  was  supplied  to 
FAA  by  the  airplane  manufacturer  and 
is  based  on  approximate  costs 
associated  with  a  recommended  design 
that  includes  extensive  modification  of 
the  mechanical  stabilizer  and 
installation  of  a  computer).  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$11,280,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  have  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 


have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  DC-8  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amembnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Administration  proposes  to 
amend  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  takeoff  with  the  airplane 

horizontal  stabilizer  in  the  wrong  position 

and  no  warning  from  the  takeoff  warning 

system,  accomplish  the  following: 

A.  Within  12  months  after  the  effective, 
date  of  this  airworthiness  directive  (AD), 
incorporate  into  the  takeoff  warning  system 
installed  on  the  airplane  a  horizontal 
stabilizer  position  input  which  is  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  North^vest 
Mountain  Region. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Seattle,  Washington,  on 
November  22, 1988. 
Darr«ll  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-27872  Filed  11-28-88;  2:29  pm] 
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Proclamation  5917  of  November  28,  1988 

National  Sir  Winston  Churchill  Recognition  Week.  1«88 

By  the  President  of  the  United  States  of  America 

\  Proclamation 

Soldier,  author,  orator,  and  statesman.  Sir  Winston  Churchill  was  one  of  the 
towering  figures  of  our  century.  A  man  of  powerful  intellect  and  deep  personal 
courage,  his  fierce  dedication  to  freedom  changed  the  course  of  modern 
history  and  left  his  countrymen,  and  people  everywhere,  with  an  immortal 
example  of  the  invincibility  of  the  human  spirit. 

Sir  Winston's  unflagging  pursuit  of  his  vision  of  a  world  freed  from  the  threat 
of  tyranny  raUied  his  countrymen  to  their  "finest  hour."  In  the  darkest  days  of 
World  War  II,  his  eloquent  speeches  and  his  tenacious  character  spurred  the 
citizens  and  fighting  men  on  both  sides  of  the  Atlantic  to  continue  their 
struggle  until  victory  was  finally  won. 

The  qualities  that  stood  England  in  good  stead  during  the  War  had  been 
formed  many  years  earlier,  during  Churchill's  military  service  in  Cuba,  India. 
Egypt,  and  South  Africa,  where  he  wrote  the  brilliant  dispatches  and  accounts 
that  first  brought  him  to  the  attention  of  the  domestic  populace.  These 
writings,  plus  additional  biographical  and  autobiographical  works,  were  the 
precursors  of  his  celebrated  multi-volume  history  of  World  War  II  and  the 
four-volume  A  History  of  the  English-Speaking  Peoples.  Both  his  actions  and 
his  writings  bear  witness  to  the  seriousness  with  which  he  took  Santayanas 
observation  that  those  who  cannot  remember  the  past  are  condemned  to 
repeat  it.  For  his  achievements  in  the  world  of  letters,  he  was  awarded  the 
Nobel  Prize  in  literature  in  1953. 

The  close  ties  that  Churchill  forever  championed  between  the  people  of  the 
United  States  and  Great  Britain  are  evident  in  the  details  of  his  personal 
biography.  He  was  the  son  of  Randolph  Churchill,  a  British  citizen,  and  Jennie 
Churchill,  an  American.  In  his  correspondence  and  books,  in  his  speeches  and 
his  travels,  he  was  a  consistent  and  forceful  advocate  of  transatlantic  coop- 
eration and  unity.  He  saw  our  nations  as  joined  by  historic  destiny  in  the 
struggle  to  prevent  the  drawing  down  of  the  curtain  of  tyranny  over  all 
mankind.  On  April  9,  1963,  2  years  before  his  death,  the  United  States 
recognized  the  extraordinary  contributions  of  Sir  Winston  Churchill  and 
granted  him  honorary  American  citizenship.  It  is  wholly  fitting  that  our  Nation 
pause  again  to  honor  a  great  friend  of  liberty  for  whom  no  final  word  of  praise 
and  thanks  may  ever  be  written. 

In  honor  of  Sir  Winston  Churchill,  the  Congress,  by  Senate  Joint  Resolution 
340,  has  designated  November  27  through  December  3,  1988,  as  "National  Sir 
Winston  Churchill  Recognition  Week"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  that  week. 
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NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  27  through  December  3,  1988,  as 
National  Sir  Winston  Churchill  Recognition  Week  and  calJ  upon  the  people  of 
the  United  States  to  observe  this  week  with  appropriate  ceremonies  and 
activities. 

.  IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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13 44716 

67 44915.  46478.  47831 

221 47232 

45  CFR 

5 47697 

303 47708 

801 45247 

Proposed  Rules: 

3 46886 

46 45661 ,  46745 

74 44716 

92 44716 

603 44716 

670 451 19 

690 45661 .  46745 

1157 44716 

1 1 74 44716 

1184 44716 

1234 44716 

1304 47235 

1305 47235 

1308 47235 

2015 44716 

46  CFR 

Ch.  1 46871 

4 47064,  48367 

5 47064,  48367 

16 47064,  48367 

31 44010 

70 44010 

90 44010 

107 44010 

188 44010 

581 44879 

Proposed  Rules: 

25 4461 7 

221 44206 

390 45783,  46977 

585 44039 

587 44039 

588 44039 

47  CFR 

0 47535 

1 44195.  44196 

13 46454 

15 46615 

22 47212 

43 44196,  47817 

64 47535 

73 44197,  44198,  44404, 

44405. 45094,  45095,  45479- 
45482,  46085-46087,  4721 3 
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76 46615 

80. 46454 

90 „ 44144 

95 44144,47711 

Propoaad  Rules: 

22. 44207 

69 - 47836 

73 44208-44210,  44502- 

44504,  45127,  45523,  45524, 
45948,  46099,  47235 

90 44210 

90 45128 

:7 47738 

18CFR 

201 46455 

215 46455 

216 46455 

227 44975 

242 46455 

245 46455 

247 46455 

252 44975 

253 46455 

307 44551 

332:^ 44551 

852 46872 

1828 45095 

1331 47956 

1852 45095 

2401 „ 46532 

2402 46632 

2406 46532 

2409 „....  46532 

2412 46532 

2413 46532 

2414 46532 

2415 46532 

2416 „ 46532 

2419 „ 46532 

2422 46532 

2424 „ „ 46532 

2426 _ 46532 

2427 _ 46532 

2432 46532 

2434 46532 

2437 46532 

2442 _ 46532 

2446 46532 

2451 46532 

2452 46532 

2453 46532 

Proposed  Rules: 

14 

15 - 

28 

47 „ 


46792 

....- 46792 

44564 

„ 45742 

52 44564,  45742,  46792 

53 44564.  48495 

512 47551 

546 47551 

552 45293,  47551 

932 „._.  45294 

952 45294 

49CFR 

40 47002 

1 99 47084 

217 _ 47102 

219 47102.47819 

387 47542 

390 _ 47542 

391- 47134,  47542 

394 „ 47134 

395 44588,  47542 

653 _._ 47156 


1004 47219 

1041 47219 

1042 47219 

1140 46087 

1152 45765 

1201 46619 

Proposed  Rules: 

Ch.  II 47554 

1 1 45661 ,  46745 

18 44716 

171 45868 

1 72 45525,  45868 

1 73 __..  45525,  45868 

1 74 45868 

1 75 _ 45868 

1 76 45868 

177 _ 45868 

178.._ 45868 

1 79 45868 

229 „- 47557 

571 44211,  44623,  44627, 

45128,47982 

574 „ 44632 

575 45527 

1135 47558 

1 1 52— 47559 

50CFR 

17 „ 45858,  45861 

20 44589,  44695 

380.„ _ 46872 

642 45097,47718 

644 45098 

655 45784 

658 45270,  46745 

663 _ 47956 

672 4401 1 

675 „ 47544 

Proposed  Rules: 

16 45788 

17 45788.  46479 

18 45788 

20 45296 

33 44043 

611 44047,  46482,  46890, 

47993,  47998 

646 44975 

651. .._ 44975,  45301,  47299 

652 48002 

655 - 45854 

663....„ „ 46890 

672 47993 

675 „ 47998 


LIST  OF  PUBLIC  LAWS 


Note:  This  completes  the 
listing  of  public  laws  enacted 
during  the  second  session  o( 
the  lOCth  Congress. 
Last  List  November  25,  1988 
The  fist  will  t)e  resumed  when 
bills  are  enacted  into  public 
law  during  the  first  session  of 
the  101st  Congress,  which 
convenes  on  January  3,  1969. 
It  may  be  used  in  conjunction 
with  "P  L  U  S"  (Pubftc  Laws 
Update  Service)  on  523-6641 
The  text  of  laws  is  not 
putjiished  in  ttie  Federal 
Register  but  may  be  ordered 
in  individual  p>amphlet  form 
(referred  to  as  "sl»p  laws") 
from  the  Superintendent  of 


Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.R.  2707/Pub.  L  100-707 
To  amend  the  Disaster  Relief 
Act  of  1974  to  provide  for 
more  effective  assistance  in 
response  to  major  disasters 
and  emergerKies,  arxl  for 
other  purposes.  (h4ov.  23, 
1988;  102  Stat.  4689;  28 
pages)    Price:  $1.00 

H.R.  2839/Pub.  L  100-708 

To  correct  historical  and 
geographical  oversights  in  the 
establishment  and 
development  of  the  Utah 
component  of  the 
Confederated  Tribes  of  the 
Goshute  Reservation,  to  unify 
the  land  base  of  the  Goshute 
Reservation,  to  simplify  the 
tXHjndaries  of  the  Goshute 
Reservation,  and  for  other 
purposes.  (Nov.  23,  1988;  102 
Stat.  4717;  8  pages)    Price: 
$1.00 

H.R.  3011/Pub.  L  100-709 
Home  Equity  Loan  Consumer 
Protection  Act  of  1988.  (Nov. 
23,  1988;  102  Stat.  4725;  10 
pages)    Price:  $1.00 

H.R.  3105/Pub.  L  100-710 

To  revise,  consolidate,  and 
enact  certain  laws  related  to 
shipping  definitions  and 
maritime  commercial 
instruments  and  liens  as 
subtitle  III  of  title  46.  United 
States  Code,  "Shipping",  and 
for  other  purposes.  (Nov.  23, 
1988;  102  Stat.  4735;  20 
pages)    Price:  $1  00 

H.R.  4189/Pub.  U  100-711 

Marine  Mammal  Protection  Act 
Amendments  of  1988.  (Nov. 
23,  1988;  102  Stat.  4755;  18 
pages)    Pricp:  SI  00 

H.R.  5232/Pub.  L  100-712 

Southwestern  Low-Level 
Radioactive  Waste  Disposal 
Compact  Consent  Act.  (fvlov. 
23,  1988;  102  Siat.  4773;  11 
pages)    Price:  $1.00 

H.R.  5261/Pub.  L  100-713 

Indian  Health  Care 
Amendments  of  1988.  (Nov. 
23,  1988;  102  Stat.  4784;  56 
pages)    Price:  $1.50 
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